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Vol.  50.  No.  51 
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This   section   of   the   FEDERAL   REGISTER 
contains   regulatory  documents   havir>g 
general  apiplicability  and  legal  effect,  most 
ot   which   are   keyed   to  arxJ   codified   in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
US.C    1510. 

The   Code   of   Federal   Regulations   is   sold 
by   the   Superintendent  of   Documents. 
Prices  of  new  books  are  listed  in  ttie 
first   FEDERAL   REGISTER   issue   of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  85-008] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Affirmation  of  interim  rule. 

SUMMARY:  This  document  affirms  the 
interim  rule  which  amended  the 
regulations  govering  the  interstate 
movement  of  cattle  because  of 
brucellosis  by  including  the  following 
Counties  in  Montana  in  the  portion  of 
Montana  designated  as  Class  Free: 
Lake,  Lincoln,  Mineral,  Missoula, 
Ravalli,  and  Sanders.  This  rule  is 
necessary  because  it  has  been 
determined  that  these  Counties  together 
with  the  previously  designated  Class 
Free  area  of  Montana  meet  the 
standards  for  Class  Free  status.  The  rule 
relieves  certain  restrictions  on  the 
interstate  movement  of  cattle  from 
certain  Counties  in  Montana. 
EFFECTIVE  DATE:  March  15, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Thomas  J.  Holt,  Cattle  Diseases 
Staff,  VS.  APHIS,  USDA,  Room  817, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8711. 
SUPPLEMENTARY  INFORMATION: 

Background 

A  document  published  in  the  Federal 
Register  on  November  15, 1984  (49  FR 
45110-45111),  amended  the  brucellosis 
regulations  in  9  CFR  Part  78  on  an 
interim  basis  by  including  the  following 
Counties  in  Montana  in  the  portion  of 
Montana  designated  as  Class  Free: 
Lake,  Lincoln.  Mineral,  Missoula, 


Ravalli,  and  Sanders.  With  the  changes 
made  by  the  interim  rule  the  portion  of 
Montana  designated  as  Class  Free  • 
consists  of  all  Counties  in  Montana 
other  than  Flathead  County.  Flathead 
County  remains  designated  as  Class  A. 
The  interim  rule,  which  became  effective 
November  15,  1984.  relieved  certain 
restrictions  on  the  interstate  movement 
of  cattle  from  an  area  in  Montana. 

Comments  were  solicited  for  60  days 
after  publication  of  the  interim  rule.  No 
comments  were  received.  The  factual 
situation  which  was  set  forth  in  the 
document  of  November  15, 1984,  still 
provides  a  basics  for  the  rule. 

Executive  Order  12291  and  Regulatory- 
Flexibility  Act 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  has  been  determined  to  be  not  a 
major  rule.  The  Department  has 
determined  that  this  rule  will  not  have  a 
significant  annual  effect  on  the 
economy;  will  not  cause  a  major 
increase  in  eosts  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  rulemakmg  action,  the  Office 
of  Management  and  Budget  has  waived 
its  review  process  required  by  Executive 
Order  12291. 

Changing  the  status  of  a  portion  of  the 
State  of  Montana  reduces  testing 
requirem^ts  on  the  interstate 
movement  of  certain  cattle.  Cattle 
moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Testing  requirements  for 
cattle  moved  interstate  for  immediate 
slaughter  or  to  quarantined  feediots  are 
not  affected  by  the  changes  in  status. 
Also,  cattle  from  Certified  Brucellosis- 
Free  Herds  moving  interstate  are  not 
affected  by  these  changes  in  status.  It 
has  been  determined  that  the  changes  in 
brucellosis  status  made  by  this  rule  will 
not  affect  marketing  patterns  and  will 
not  have  a  significant  economic  impact 
on  those  persons  affected  by  this 
document. 

Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 


Service  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  Diseases,  Cattle,  Hogs. 
Quarantine,  Transportation,  Brucellosis. 

PART  78— {AMENDED] 

Accordingly,  this  document  affirms 
the  change  in  the  status  of  Lake,  Linccrfn, 
Mineral,  Missoula,  Ravalli,  and  Sanders 
counties  in  Montana  from  Class  A  to 
Class  Free  (published  at  49  FR  45110- 
45111  on  November  15, 1984). 

Authority:  Sees.  4,  5.  and  6.  23  Stat.  32,  as 
amended,  sees.  1  and  2,  32  Stat.  791-792,  as 
amended;  sec  3.  33,  Stat  1265,  as  amended; 
sec.  2.  65  Stat.  693.  and  sees.  3  and  11,  76  Stat. 
130. 132:  n  U.S.C.  111-113.  lUa-l.  115. 120, 
121.  125.  134b,  134f;  7  CFR  2.17.  2.51.  371.2(d). 

Done  at  Washington,  DC.  this  11th  day  of 
March.  1985. 
J.K.  Atwell. 

Acting  Deputy  Administrator.  Veterinary 
Senicei. 

|FR  Doc-  85-6213  Filed  3-14-85;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  332  and  337 

Exemption  From  Provisions 
Prohibiting  a  Bank  From  Guaranteeing 
or  Acting  as  Surety  for  the  Obligations 
of  Ott>ers 

agency:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 
action:  Final  rule. 

SUMMARY:  The  FDIC  is  amending  Part 
332  of  its  regulations  (Powers 
Inconsistent  With  Purposes  of  Federal 
Deposit  Insurance  Law")  which  formerly 
prohibited  an  insured  nonmember  bank 
from  guaranteeing_the  obligations  of 
third  parties.  Specifically,  this 
amendment  is  m  the  form  of  an 
exemption  designed  to  allow  banks  to 
do  two  things:  (1)  to  issue  check 
guaranty  cards,  and  (2)  to  sponsor 
customers  in  credit  card  agreements 
with  other  banks. 

The  exemption  will  aliow  banks  to 
enter  into  these  undertakings  as  long  as 
they  meet  certain  criteria  pertaining  to 
safety  and  soundness,  in  conformance 
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with  Part  337  of  the  FDIC  regulations 
("Unsafe  and  Unsound  Banking 
Practices").  The  language  of  these  two 
expemptions  is  broad  enough  to  include 
arrangements  that  have  similar 
characteristics,  but  have  been  termed 
differently. 

EFFECTIVE  DATE:  April  15,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fredric  H.  Karr.  Attorney,  Legal 
Division,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street,  NW., 
Washington,  D.C.  20429,  (202)  389-4171, 
SUPPLEMENTARV  INFORMATION:  The 
purpose  of  these  amendments  is  to 
allow  insured  nonmember  banks  to 
engage  in  certain  practices  which 
technically  are  in  violation  of  the  FDIC's 
existing  regulations. 

The  first  practice  involves  so-called 
check  guaranty  programs.  These 
programs  either  can  be  created  by  the 
banks  themselves,  or  else  the  banks  can 
purchase  the  program  through  a 
marketing  agreement  with  an 
independent  company.  However, 
regardless  of  which  program  the  bank 
chooses,  its  characteristics  are  basically 
the  same.  The  major  feature  of  these 
check  guaranty  card  programs  is  that 
the  retailer  to  whom  the  card  is 
presented  has  a  legal  right  to  rely  on  the 
bank's  assurances  that  the  customer  has 
sufficient  funds  in  his/her  account  to 
cover  a  check,  and  checks  received  in 
reliance  upon  such  a  guarantee  will  be 
paid  by  the  depository  bank  without 
regard  to  the  balance  on  deposit  in  the 
account. 

The  FDIC  is  of  the  opinion  that  these 
■guarantees"  of  customer  credit  either 
are  prohibited  outright  by  12  CFR 
332.1(d),  which  enjoins  a  bank  from 
guaranteeing  or  becoming  a  surety  upon 
the  obligations  of  other  or,  at  the  very 
least,  are  similar  in  nature  to  standby 
letters  of  credit  and  are  subject  to  the 
restrictions  of  12  CFR  337.2. 
The  second  practice  is  the 
sponsorship  by  the  bank  of  one  of  its 
customers  in  the  credit  card  program 
offered  by  another  bank.  In  this  type  of 
arrangement,  a  bank  issues  a  credit  card 
to  a  customer  of  the  sponsoring  bank.  In 
turn,  the  sponsoring  bank  assumes  all 
the  responsibility  in  case  of  a  default  by 
the  cardholder.  The  sponsoring  bank 
lends  its  credit  rating  to  its  customers, 
while  the  correspondent  bank  does  the 
billing  and  receives  the  interest.  Like  the 
check  guaranty  cards,  this  practice  also 
violates  12  CFR  3321(d). 

The  FDIC  had  considered  this  issue  of 
check  guaranty  cards  and  credit  cards 
sponsorship  in  the  past.  In  June  1981.  the 
FDIC  published  for  public  comment  a 
proposal  which  would  have  allowed 
insured  nonmember  banks  to  sponsor 


credit  card  agreements  with  other  banks 
and  to  issue  check  guaranty  cards.  46  FR 
31018-19  (1981).  However,  since  no 
formal  action  was  taken  on  this  measure 
for  over  two  and  one-half  years,  the 
FDIC  stated  on  March  30,  1984  that  it 
was  withdrawmg  this  proposal  at  that 
time  because  of  its  stale  date  (49  FR 
12707  (1974)).  However,  the  FDIC  added 
that  it  was  then  considering  a  new 
proposal  which  would  have  the  same 
effect  as  the  1981  proposal  and  which 
reflected  commentary  received  as  a 
result  of  the  earlier  proposal.  The 
instant  proposal  so  reflects  this  latter 
statement  by  the  FDIC. 

The  FDIC  published  for  comment  in 
the  Federal  Register  of  August  24,  1984 
(49  FR  33690-92)  proposed  exemptions 
to  these  prohibitions  in  Parts  332  and 
337  of  its  regulations  for  check  guaranty 
cards  and  customer-sponsored  credit 
card  accounts.  Concerning  check 
guaranty  cards,  the  FDIC  stated  that  it 
was  of  the  opinion  that  these 
"guarantees"  actually  represent  small 
risk  to  the  safety  and  soundness  of  the 
bank,  since  the  low  maximum  limits 
typically  imposed  by  the  banks  on  the 
card  make  it  fairly  diffficult  for  a 
cardholder  to  write  enough  checks  to 
amass  large  amounts  of  debt.  Also,  the 
verification  procedures  banks  typically 
elect  to  impose  should  minimize  the 
bank's  exposure.  As  for  the  customer- 
sponsored  credit  card  accounts,  the 
proposed  exemption  attempted  to 
minimize  the  exposure  on  the  part  of  the 
sponsoring  bank  by  requiring  credit 
checks  on  each  applicant  by  the 
sponsoring  bank  prior  to  the  issuance  of 
the  guarantee  to  the  card-issuing  bank. 

The  FDIC  received  a  total  of  37 
comments  on  these  proposed 
exemptions.  Concerning  check  guaranty 
cards,  31  were  in  favor,  two  were 
opposed,  and  four  offered  no  opinion  on 
this  particular  exemption,  while  as  for 
the  customer  sponsored  credit  cards  in 
correspondent  banks,  29  were  is  favor, 
three  were  opposed,  and  five  offered  no 
opinion  on  this  particular  exemption. 

Taken  together,  the  reasons  given  in 
support  of  both  of  the  proposed 
exemptions  include  increased  service 
benefits  to  consumers:  the  adoption  of 
such  services  will  not  bring  any 
significant  risks  or  monetary  costs  to 
banks,  especially  in  light  of  the 
verification  procedures  written  into  the 
proposed  regulation;  insofar  as  the 
independent  bank  community  is 
concerned,  the  proposed  bank  services 
are  essential  to  its  survival;  there  are  no 
reasons  not  to  place  state  insured 
nonmember  banks  in  parity  with 
national  banks  and  member  banks 
which  can  now  offer  both  of  these 
services;  and  the  existing  prohibitions 


are  inconsistent  with  the  purposes  of  the 
Federal  Deposit  Insurance  Act.  Those 
reasons  forwarded  against  both  of  the 
proposed  exemptions  include,  decisions 
on  these  services  should  be  left  to  the 
discretion  of  the  individual  banks  and 
the  regulators'  focus  should  intead  be  on 
closing  the  non-bank  bank  loopholes. 
Based  upon  all  of  the  comments  as 
well  as  the  reasons  forwarded  by  the 
FDIC  in  support  of  these  proposed 
exemptions,  the  FDIC  will  adopt  these 
proposals  as  written.  In  addition,  in  the 
Federal  Register  notice  of  August  24, 
1984,  the  FDIC  also  sought  public 
comment  on  whether  Part  332  is  even 
necessary  at  all  and  hence  should  be 
revoked.  Two  reasons  given  by  the  FDIC 
in  supporting  total  revocation  were  that 
adoption  of  these  proposals  would  mean 
still  other  exceptions  that  would 
encompass  the  general  prohibitions  in 
Part  332  and  the  general  atmosphere  in 
the  1980s  of  the  deregulation  of  banking. 

Of  the  37  comments  submitted 
concerning  the  proposed  amendments  to 
Parts  332  and  337  of  the  regulations, 
eight  specifically  addressed  the  issue  of 
the  total  revocation  of  Part  332,  with 
three  being  in  favor  of  revocation  while 
five  were  opposed  to  revocation. 

Those  comments  favoring  revocation 
mentioned  the  general  deregulation  of 
banking  and  hence  the  need  for 
revocation;  the  existing  prohibitions  are 
inconsistent  with  the  purposes  of  the 
Federal  Deposit  Insurance  Act;  and  the 
prohibition  of  certain  activities  by 
banks,  rather  than  being  prohibited  by 
the  FDIC's  regulations,  should  instead 
be  left  to  the  states.  Those  comments 
arguing  for  retention  of  Part  332  stated 
that  there  should  be  orderly 
deregulation  and  not  piecemeal 
deregulations,  which  is  what  revocation 
of  Part  332  would  represent;  repeal  of 
Part  332  could  lead  to  more  state  laws 
as  well  as  abuses  by  banks  of  their 
powers  as  lenders;  total  revocation 
would  be  inconsistent  with  the  purposes 
of  the  Federal  Deposit  Insurance  Act; 
and  revocation  is  premature  at  the 
present  time. 

However,  because  the  Board  has 
proposed  a  broad,  general  revision  to 
Pari  332  (49  FR  48552-64  (1984)).  the 
issue  of  the  deletion  of  the  existing 
prohibitions  contained  in  Part  332  will 
not  be  addressed  at  this  time. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  the  Board,  in  proposing  the 
amendment,  certified  that  the  proposed 
amendments  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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because  they  do  not  impose  mandatory' 
requirements  on  banks,  but  merely 
authorize  a  practice  presently 
prohibited,  and  facilitate  competition 
with  national  and  state  member  banks. 
The  ability  to  sponsor  customers  for 
participation  in  credit  card  programs  of 
other  banks  provides  a  method  for  small 
banks  to  provide  a  service  to  their 
customers  that  they  otherwise  might  not 
be  able  to  serve. 

List  of  Subjects  in  12  CFR  Parts  332  and 
337 

Banks,  banking.  Credit,  State 

nonmember  banks. 

PART  332— POWERS  INCONSISTENT 
WITH  PURPOSES  OF  FEDERAL 
DEPOSIT  INSURANCE  LAW 

12  CFR  Part  332  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  332 
reads  as  follows: 

Authority:  Sees  6,  9.  64  Stat.  876.  881;  12 
use.  1816.  1819. 

2.  A  new  §  332.3  is  added  to  read  as 
follows: 

§  332.3    Exemption. 

Check  guaranty  card  programs, 
customer-sponsored  credit  card 
programs,  and  similar  arrangements  in 
which  a  bank  undertakes  to  guarantee 
the  obligations  of  individuals  who  are 
its  retail  banking  deposit  customers  are 
exempted  from  §  332.1  of  this 
subchapter:  Provided,  however.  That  the 
bank  should  establish  the 
creditworthiness  of  the  individual  before 
undertaking  to  guarantee  his/her 
obligations  and  that  any  such 
arrangement  to  which  a  bank's  principal  ' 
shareholders,  directors,  or  executive 
officers  are  a  party  be  in  compliance 
with  applicable  provisions  of  Federal 
Reserve  Regulation  O  (12  CFR  Part  215). 

PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

12  CFR  Part  337  is  amended  as 
follows: 

3.  The  authority  citation  for  Part  337 
reads  as  follows: 

Authority:  Sec  9,  64  Stat  881-882. 12  U  S  C. 
1819:  sec.  18(i)(2|.  92  Stat.  3664.  12  U.S.C. 
1828(j)(2);  sec.  442,  96  Stat.  1469,  Pub.  L  97- 
320. 

4.  A  new  §  337.5  is  added  to  read  as 
follows: 

§  337.5     Exemption. 

Check  guaranty  card  programs, 
customer-sponsored  credit  card 
programs,  and  similar  arrangements  in 
which  a  bank  undertakes  to  guarantee 
the  obligations  of  individuals  who  are 
Its  retail  banking  deposit  customers  are 


exempted  from  §  337.2;  Provided. 

however.  That  the  bank  establishes  the 
creditworthiness  of  the  individual  before 
undertaking  to  guarantee  his/her 
obligations  and  that  any  such 
arrangement  to  which  a  bank's  principal 
shareholders,  directors,  or  executive 
officers  are  a  party  be  in  compliance 
with  applicable  provisions  of  Federal 
Reserve  Regulation  O  (12  CFR  Part  215). 

By  Order  of  the  Board  of  Directors.  March 
11. 1985. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 
|FR  Doc.  85-6216  Filed  3-14-85;  8;45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Definition  of  Small  Business  for 
Services  and  Telephone 
Communications  , 

AGENCY:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  This  rule  makes  final  three 
interim  emergency  rules  issued  by  SBA 
earlier  last  year  concerning  the  size 
standards  for  several  industries. 
EFFECTIVE  DATE:  See  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  A.  Canellas  (202)  65;i-6373. 
SUPPLEMENTARY  INFORMATION: 


Industnos 
covered 

SIC 

Edactwe  date 

Otation 

BusmeM  and 

8244 

Juty9.  1984 

49  FR  27924 

secreUfttt 

schools 

V  ocatxyiai 

9249 

do 

Do. 

SCflOOIS 

Job  training 

8331 

— do    __ 

Oa 

and 

vocational 

rehatniitation 

services 

CniW  care 

8351 

do 

Do. 

9erv>ce» 

Teiepncne 

4811 

.....do 

Do. 

communtca- 

^ 

tion             ^ 

^ 

Individual  and 

8321 

X<B  30.  1984 

49  FR  34346 

lanwy  ioaai^ 

. 

services 

Residual  si;e 

Div  1 

Oct   12.  1984 

49  Fn  39996 

standard  tor 

services  not 

listed 

. 

Size  Standards  were  established  on 
an  interim  basis  for  the  above  industries 
at  S3. 5  million,  except  for  telephone 
communications,  which  was  set  at  1.500 
employees.  The  residual  size  standard 
for  services  was  also  established  at  S3. 5 
million. 

These  industries  had  not  been  given 
size  standards  in  the  general  revision  of 


size  standards  which  occurred  on 
February  9.  1984  (49  FR  5024).  because 
there  was  no  perceived  need  for  them  at 
the  time.  They  were  established  on  an 
interini  basis  to  facilitate  SBA 
operations  which  otherwise  would  have 
been  disrupted  due  to  lack  of  a  size 
standard.  The  levels  of  S3. 5  million  and, 
for  telephone,  1.500  employees  were 
chosen  in  recognition  of  the  structures  of 
these  industries,  because  S3. 5  million  is 
commonly  used  in  services,  and  because 
1.500  employees  is  the  maximum  or 
ceiling  size  standard  used  at  SBA. 

SB.A  received  two  comments  on  the 
July  9.  1984,  rule.  One  was  from  a  group 
identified  as  representing  several 
nonprofit  voluntary  organizations,  They 
feared  that  the  establishment  of  size 
standards  for  job  training  and  child  care 
services  was  a  signal  that  SBA  would  be 
increasing  assistance  to  pnvateU  owned 
for-profit  firms  in  these  industries. 
Furthermore,  they  viewed  the  $3.5 
million  size  standard  as  too  inclusive  of 
the  larger  firms  in  these  industries,  and 
thiit  such  firms,  if  granted  SBA  financial 
or  procurement  assistance,  would  come 
to  dominate  these  industries,  an 
anticompetitive  result.  The  group 
advocated  a  lower  size  standard 

The  second  commenler  was 
concerned  that  organizations  applving 
for  Handicapped  Assistance  Loans 
would  have  to  meet  the  size  standard 
for  these  industries.  Such  organizations, 
however,  do  not  have  to  conform  to  size 
standards.  This  is  stated  elsewhere  in 
SBA's  lending  regulations:  it  is 
unnecessary  to  repeat  the  exemption  in 
the  size  regulations. 

The  August  30, 1984,  rule  elicited  one 
comment.  This  comment  was  from  the 
same  nonprofit  group  which  commented 
on  the  previous  rule.  They  questioned 
the  need  for  a  size  standard  for  socidl 
services.  The  commenters  reiterated 
their  view  that  S3. 5  million  was  too  high 
a  size  standard  because  it  would  include 
virtually  all  firms  in  the  social  services 
industry  and.  thus,  make  the  larger  firms 
eligible  for  existing  SBA  assistance. 
They  also  pointed  out  that  (under 
already  existing  SBA  regulations) 
nonprofit  organizations  are  not  eligible 
to  compete  on  Federal  contracts  set 
aside  for  small  business.  This  eliminates 
a  substantial  portion  of  the  industry 
from  bidding  and  could  decrease 
competition  and  quality,  they  reason. 
The  commenter  urged  that  nonprofit 
organizations  be  allowed  to  bid,  and 
that  the  size  standard  if  adopted  be 
lowered. 

No  comments  were  received 
concerning  the  October  12,  1984,  rule  on 
a  residual  size  standard  for  services. 
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With  respect  to  those  comments, 
SBA's  view  is  that,  because  nonprofit 
organizations  receive  certain  other 
governmental  benefits  which  no  for- 
profit  firm  may  receive,  it  is  unfair  to 
allow  nonprofit  organizations  to 
compete  against  for-profit  small 
business  in  set-aside  procurements.  The 
procurement  policy  regarding  nonprofits 
is  not  new  to  the  present  rule.  It  has 
been  a  longstanding  policy  which 
predates  both  the  present  rule  and  the 
general  revision  of  size  standards  which 
took  place  on  February  9, 1984. 

Also,  the  establishment  of  size 
standards  for  these  industries  is  not 
new.  Prior  to  February  revision,  these 
industries  had  been  covered  under  a 
size  standard  of  $2  million.  This  final 
rule  restores  them.  The  size  standard  of 
$3.5  million  was  selected  because  it  is 
the  lowest  generally  used  size  standard 
in  services,  and  because  it  is  a  floor 
below  which  SBA  believes  all  business, 
regardless  of  industry,  should  be 
considered  small.  Consequently,  no 
changes  are  made  in  this  final  rule  from 
the  size  standards  set  forth  in  the  three 
interim  emergency  rules. 

SBA  certifies  that  this  final  rule  is  not 
a  major  rule  within  the  meaning  of 
Executive  Order  12291.  Each  of  these 
size  standards  was  established  to 
facilitate  the  processing  of  SBA  financial 
assistance  for  specific  individual  loan 
guarantees.  SBA  does  not  anticipate 
frequent  use  of  these  size  standards  on 
an  annual  basis.  Consequently,  this  rule 
is  not  likely  to  have  an  annual  economic 
impact  exceeding  $100  million.  Similary, 
this  regulation  is  not  likely  to  result  in  a 
major  increase  in  costs  or  prices  or  have 
a  significant  adverse  effect  on  the 
United  States  economy. 

SBA  also  certifies  that  this  final  rule 
will  not  impose  any  reporting  or 
recordkeeping  requirements  which  are 
subject  to  the  Paperwork  Reduction  Act, 
44  U.S.C.  Chapter  35.  This  rule  may, 
however,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
etseq.  Consequently,  SBA  offers  the 
following  final  regulatory  flexibility 
analysis: 

1.  This  final  rule  is  necessary  because 
no  permanent  size  standards  presently 
exist  for  these  stated  industries  and  size 
standards  are  needed  to  ensure  that 
otherwise  eligible  businesses  are 
afforded  financial  and  procurement 
assistance.  SBA  is  establishing  a 
permanent  general  size  standard 
applicable  to  those  industries  which  do 
not  have  specific  size  standards  in 
services  because  of  the  administrative 
complexity  of  issuing  rules  piecemeal  in 
the  Federal  Register  and  because  of  the 


lack  of  size  standards  in  various  service 
industries.  A  residual  size  standard  will. 
therefore,  reduce  the  need  for  separate 
Federal  Register  notices  to  deal  with 
those  activities  which  presently  lack 
size  standards  and  those  activities  in 
which  a  need  arises  for  a  size  standard 
in  the  future.  The  legal  basis  of  this  final 
rule  is  section  5(b)(6)  of  the  Small 
Business  Act.  15  U.S.C.  634(b)(6). 

2.  A  summary  of  the  issues  raised  by 
public  comments  and  SBA's  assessment 
of  such  issues  appears  above  in  the 
Supplementary  Information. 

3.  There  are  no  significant  alternatives 
to  the  final  rule  which  are  consistent 
with  the  stated  objectives  and  which 
would  minimize  any  significant 
economic  impact  of  the  rule  on  small 
entities. 

List  of  Subjects  in  13  CFR  Part  121 

Small  business.  Standard  Industrial 
Classification  Codes. 

PART  121— [AMENDED) 

Accordingly,  pursuant  to  the  authority 
contained  in  section  5(b)(&)~of  the  Small 
Business  Act,  15  U.S.C.  634(b)(6).  SBA 
hereby  amends  Part  121  of  Title  13  of  the 
Code  of  Federal  Regulations  by  adding 
the  following  entries  to  the  table  in 
§  121.2(c)(2): 


§  121.2    [An>ended1 

(c)  ♦   •   - 
(2)  *   *    ■ 


Size 
standards  in 
numtwr  of 
SIC  DoscnpSon  employees 

Of  mtllwns 
of  dollars — 
final  rule 

Majoo  Group  48— CoMfi«UNic*TiON 

*8'1  Telephone  Communication  (Wire  or  1.500 

Rado) 

Majou  Gbojp  82 -Educational  Sebvices 

8244  Bu&ness  and  Secretinal  Schools $3  5 

8249  Vocational  Schools 35 

Wajo«  Group  83— Social  Servkss 

8321  Indrvidual  arxj  Famity  Social  Serv-  35 

ices 

8331  Job  Training  ..     35 

8351  Child  Care  Services $'5 

Division  I— Services 
■  •  •  •  • 

For  industries  m  this  division  wfiich  do  not  have  specific  size 
standards.  tt>e  sae  standard  11  $3  5  million 


Dated:  January  24, 1985. 
lames  C.  Sanders,  I 

Administrator.  I 

(FR  Doc.  85-6156  Filed  3-14-85;  8.45  am] 

BILUNG  CODE  MZS-OI-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 


27  CFR  Parts  55  and  178 
[T.D.  ATF-200] 

License  and  Permit  Procedures; 
Firearms  and  Explosives 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Final  rule;  Treasury  decision. 

summary:  This  fnal  rule  amends  the 
regulations  to  require  persons  filing 
applications  for,  or  renewals  of.  Federal 
firearms  licenses  and/or  explosives 
licenses  or  permits  to  mail  their  Federal 
license  or  permit  applications  (with  the 
appropriate  fee)  to  a  post  office  box  for 
processing.  This  procedure  will  decrease 
the  time  of  response  to  the  applicant  and 
reduce  the  cost  to  the  Government. 
EFFECTIVE  DATE:  April  15, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  M.  McMahon,  Firearms  and 
Explosives  OperaUons  Branch.  (202) 
566-7591. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Bureau  published  a  notice  of 
proposed  rulemaking  on  November  13, 
1984  (49  FR  44922).  requesting  comments 
on  changing  regulations  in  27  CFR  Parts 
55  and  178  to  allow  for  the  use  of  a  post 
office  box  to  which  all  applications  for, 
or  renewals  of.  Federal  firearms  licenses 
and/or  explosives  licenses  or  permits 
would  be  sent. 

The  Firearms  regulations  under  the 
Gun  Control  Act  of  1968  and  the 
Explosives  regulations  under  Title  XI  of 
the  Organized  Crime  Control  Act  of  1970 
currently  require  a  person  filing  an 
application  for,  or  a  renewal  of,  a 
firearms  license  and/or  explosives 
license  or  permit  to  file  the  application/ 
renewal  and  the  correct  license/permit 
fee  through  the  Director  of  the  Internal 
Revenue  Service  Center  for  the  district 
or  region  in  which  the  applicant  intends 
to  operate.  The  IRS  service  center 
deposits  the  fees  and  forwards  the 
application  to  ATF  for  processing. 

Notice  of  Proposed  Rulemaking 

The  Bureau  published  a  notice  of 
proposed  rulemaking  on  November  13, 
1984  (49  FR  44922),  requesting  comments 
on  changing  regulations  in  27  CFR  Parts 
55  and  178  to  allow  for  the  use  of  a  post 
office  box  to  which  all  applications  for 
firearms  licenses,  explosives  licenses 
and  permits,  and  renewals  would  be 
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sent.  The  comment  period  ended 
December  13, 1984  with  no  comments 
being  received. 

Regulation  Change 

This  final  rule  utilizes  a  post  office 
box  deposit  system  to  deposit  fees  to  the 
U.S.  Treasury  General  Account  and 
direct  the  application  to  the  ATF  Office 
indicated  on  the  form,  on  a  daily  basis. 
^  A  study  conducted  by  the  Bureau  of 
Government  Financial  Operations  has 
concluded  that  this  system  using  the 
commercially  proven,  special  purpose 
post  office  box  would  reduce  cost,  cut 
response  time  to  the  applicants,  and 
deliver  funds  to  the  U.S.  Treasury's 
account  more  rapidly  than  is  currently 
the  case. 

This  Treasury  decision  changes  the 
regulation  to  require  the  use  of  the  post 
office  box  indicated  on  the  forms  used 
to  make  original  or  renewal  applications 
for  Federal  firearms  or  explosives 
licenses  or  permits  (with  the  correct  fee 
attached  and  made  payable  to  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms). 

The  language  in  the  affected  sections 
of  the  regulations  have  been  revised  to 
delete  reference  to  licensing  under  the 
Federal  Firearms  Act  and  to  state  that 
the  required  45  day  time  period  for 
agency  action  on  an  application  or 
renewal  begins  with  the  receipt  of  a 
perfected  application  and  certification 
of  correct  remittance  at  the  ATF 
Licensing  Section  as  indicated  en  the 
form.  With  respect  to  obtaining  certified 
copies  of  licenses  and  giving  notice  of  a 
change  of  location  of  business  prem.ises, 
the  notice  proposed  to  amend  these 
provisions  solely  to  clarify  current  AT?" 
practices.  After  internal  review  and 
comment  on  the  notice,  it  was  concluded 
that  the  proposed  changes  were 
unnecessary  and  that  internal 
instructions  could  provide  any  needed 
clarification.  Therefore,  changes  to  these 
two  provisions,  §§  178.52  and  176.95 
have  been  withdrawn. 

Drafting  Information 

The  principal  author  of  this  final  rule 
is  Henry  M.  McMahon,  Firearms  and 
Explosives  Operations  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects 

27  CFR  Part  55 

Administrative  practice  and 
procedure.  Authority  delegation. 
Customs  duties  and  inspection. 
Explosives,  Hazardous  materials. 
Imports.  Penalties,  Reporting  and 
recordkeeping  requirements.  Safety, 
Security  measures.  Seizures  and 


forfeitures,  Transportation,  and 
Warehouses. 

27  CFR  Part  178 

Administrative  practice  and 
procedure.  Arms  and  munitions. 
Authority  delegations.  Customs 
delegations,  Customs  duties  and 
inspections,  Exports,  Imports,  Military 
personnel.  Penalties,  Reporting  and 
recordkeeping  requirements.  Research, 
Seizures  and  forfeitures,  and 
Transportation. 

Executive  Order  12291 

It  has  been  determined  thai  this  final 
rule  is  not  classified  as  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  of  February  17. 1981  (46  FR  13193). 
because  if  will  not  have  an  annual  effect 
on  the  economy  of  SlOO  million  or  more; 
it  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  notice  of  proposed  rulemaking 
which  resulted  in  this  final  rule 
contained  a  certification  under  the 
provision  of  section  3  of  the  Regulatory 
Flexibility  Act  (5  U.S  C.  605(b]),  that  if 
promulgated  as  a  final  rule,  it  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  requirement  contained  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
603,  604)  for  a  final  regulatory  flexibility 
analysis  does  not  apply  to  this  final  rule. 

Authority 

Under  the  authorization  contained  in 
18  U.S.C.  347  (84  Stat.  959),  and  in  18 
U.S.C.  926  (82  Stat.  1226),  Title  27  of  the 
Code  of  Federal  Regulations  is 
amended.  Section  A.  Part  55  is  amended 
as  follows: 

PART  55— COMMERCE  IN 
EXPLOSIVES 

Paragraph  1.  The  table  of  sections  is 
amended  by  revising  the  following 
heading  to  read  as  follows: 

Sec. 

*  *  •  •  • 

55.47    Insufficient  fee. 


§55.11     [Amended] 

Far.  2.  In  §  55.11,  the  definitions  for 
"District  Director",  "Internal  Revenue 


District",  and  "Service  Center  Director" 
are  removed. 

§  55.41     [Amended] 

Par.  3.  Paragraph  (b)  of  55  41  is 
amended  by  removing  the  words  "the 
Service  Center  Director  for  the  internal 
revenue  district  in  which  his  business 
premises  are  to  be  located,"  and 
•inserting,  in  their  place,  the  words  "ATF 
in  accordance  with  the  instructions  on 
the  form  (see  \  55.45)."  Paragraph  (c)  of 
§  55.41  is  amended  by  remo\ing  the 
words  "the  Service  Center  Director  for 
the  internal  revenue  district  in  which  is 
located  his  legal  residence  or  principal 
place  of  business,"  and  inserting,  in  their 
place,  the  words  "ATF  in  accordance 
with  the  instructions  on  the  form  (see 
§  55.45)." 

Par.  4.  Section  55.45  is  revised  to  read 
as  follows: 

§  55.45    Original  license  or  permit. 

(a)  Any  person  who  intends  to  engage 
in  business  as  an  explosive  materials 
importer,  manufacturer,  or  dealer,  or 
who  has  not  timely  submitted 
application  for  renewal  of  a  previous 
license  issued  under  this  part,  shall  file 
with  ATF  an  application  for  License. 
Explosives,  ATF  F  5400.13  with  ATF  in 
accordance  with  the  instructions  on  the 
form.  The  application  must  be  executed 
under  the  penalties  of  perjurj-  and  the 
penalties  imposed  by  18  U.S.C.  844(a). 
The  application  is  to  be  accompanied  by 
the  appropriate  fee  in  the  form  of  a 
money  order  or  check  made  payable  to 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  ATF  F  5400,13  may  be 
obtained  from  any  ATF  office. 

[b1  Any  person,  except  as  provided  In 
§  55.41(a).  who  intends  to  acquire 
explosive  materials  from  a  licensee  in  a 
state  other  than  the  State  in  which  that 
person  resides,  or  from  a  foreign 
country,  or  who  intends  to  transport 
explosive  materials  in  interstate  or 
foreign  commerce,  or  who  has  not  timely 
submitted  application  for  renewal  of  a 
previous  permit  issued  under  this  part, 
shall  file  an  application  for  Permit, 
Explosives.  ATF  F  5400.16  with  ATF  in 
accordance  with  the  instructions  on  the 
form.  The  application  must  be  executed 
under  the  penalties  of  perjury  and  the 
penalties  imposed  by  18  U.S.C.  844(a). 
The  application  is  to  be  accompanied  by 
the  appropriate  fee  in  the  form  of  a 
money  order  or  check  made  payable  to 
the  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  ATF  F  5400.16  may  be 
obtained  from  any  ATF  office. 

§55.46    [Amended] 

Par.  5.  Section  55.46(a)  is  amended  by 
removing  the  words  "the  Service  Center 


Director  for  the  internal  revenue  district 
in  which  the  business  pfsmises  are 
located,  or  in  the  case  of  a  permittee,  in 
which  is  located  his  legal  residence  or 
principal  place  of  business,"  and 
inserting,  in  their  place,  the  words  "ATF 
in  accordance  with  the  instructions  on 
the  form." 

Par.  6.  Section  55.47  is  revised  to  read 
as  follows: 

§  SS.47    Insufficient  fM. 

If  an  application  is  filed  with  an 
insufficient  fee,  the  application  and  fee 
submitted  will  be  returned  to  the 
applicant. 

SSS.49    (Amwidedl 

Par.  7.  Paragraph  (c)  of  §  55.49  is 
amended  by  removing  the  words  "by  the 
Service  Center  Director".  Section  B.  Part 
178  is  amended  as  follows. 

PART  178-COMMERCE  IN  FIREARMS 
AND  AMMUNmON 

Paragraph  1.  The  table  of  sections  is 
amended  by  revising  the  following 
heading  to  read  as  follows: 

Sea 

*  •  •  *  • 

178.46    InsufTicient  fee. 


!  178.11    (AmwKlMl] 
Par.  2.  In  §  178.11,  the  definition  for 
*■       "District  Director''  and  "Internal 
revenue  district"  are  removed. 

§  17S.41    [Amended] 

Par.  3.  Section  178.41,  paragraph  (b)  is 
amended  by  removing  "the  Service 
Center  Director  or  District  Director  for 
the  internal  revenue  district  in  which  his 
premises  are  to  be  located"  and 
inserting,  in  their  place,  the  words  "ATF 
in  accordance  with  the  instructions  on 
the  form  (see  S  178.44)".  Paragraph  (c)  of 
§  178.41  is  amended  by  replacing  "the 
Service  Center  Director  or  District 
Director  for  the  internal  revenue  district 
in  which  his  collection  premises  are  to 
be  located,"  with  "ATF  in  accordance 
with  the  instructions  on  the  form  (see 
§  178.44)". 

Par.  4.  In  §  178.44,  paragraph  (c)  is 
removed  and  paragraphs  (a)  and  (b)  are 
revised  to  read  as  follows: 

§  178.44    Original  Ucense. 

(a)  Any  person  who  intends  to  engage 
in  business  as  a  firearms  or  ammunition 
importer,  manufacturer,  or  dealer  or  who 
has  not  previously  been  licensed  under 
the  provisions  of  this  part  to  so  engage 
in  business,  or  who  has  not  timely 
submitted  an  application  for  renewal  of 
the  previous  license  issued  under  this 
part,  shall  file  an  application  for  license, 


Form  7  (Firearms),  in  duplicate  with 
ATF  in  accordance  with  the  instructions 
on  the  form.  The  application  must  be 
executed  under  the  penalties  of  perjury 
and  the  penalties  imposed  by  18  U.S.C. 
924.  The  application  shall  be 
accompanied  by  the  appropriate  fee  in 
the  form  of  money  order  or  check  made 
payable  to  the  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  ATF  Forms  7 
(Firearms)  may  be  obtained  from  any 
ATF  office. 

(b)  Any  person  who  desires  to  obtain 
the  privileges  granted  lo  a  licensed 
collector  under  the  Act  and  this  part,  or 
who  has  not  timely  submitted  an 
application  for  renewal  of  the  previous 
license  issued  under  this  part,  shall  file 
an  application,  Form  7  (Firearms),  in 
duplicate  with  ATF  in  accordance  with 
the  instructions  on  the  form.  The 
application  must  be  executed  under  the 
penalties  of  perjury  and  the  penalties 
imposed  by  18  U.S.C.  924.  The 
application  shall  be  accompanied  by  the 
appropriate  fee  in  the  form  of  a  money 
order  or  check  made  payable  to  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  The  Forms  7  (Firearms)  may 
be  obtained  from  any  ATF  office. 

§  178.45    [Amended]     | 

Par.  5.  Section  178.45  is  amended  by 
removing  the  words  "District  Director 
for  the  internal  revenue  district  in  which 
the  business  or  activity  is  operated," 
and  inserting,  in  their  place,  the  words 
"ATF  in  accordance  with  the 
instructions  on  the  form." 

Par.  6.  Section  178.46  is  revised  to 
read  as  follows: 


§  178.46    insufficient  fee. 

If  an  application  is  filed  with  an 
insufficient  fee,  the  application  and  any 
fee  submitted  will  be  returned  to  the 
applicant. 

§  178.47    [Amended]      1 

Par.  7.  In  §  178.47,  paragraph  (a)  is 
amended  by  removing  "infernal  revenue 
district,'  and  inserting,  in  their  place, 
the  words  "location  (state)"  and 
paragraph  (c)  is  amended  by  removing 
the  words  "by  the  Service  Center 
Director  or  the  District  Director". 

Signed.  February  8.  1985. 
Stephen  E.  Higgins,   /^      \ 
Director.  I   I 

Approved:  February  15. 1^85. 
John  M.  Walker,  Jr., 

Assistant  Secretary.  (Enforcement  and 

Operations). 

|FR  Doc.  85-6004  Filed  3-14-85;  8:45  am) 

BILUNG  CODE  4S10-31-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29CFR  Part  2619 

Valuation  of  Plan  Benefits  In  Non- 
Multlemployer  Plans;  Amendment 
Adopting  Additional  PBGC  Rates 

agency:  Pension  Benefit  Guaranty 
Corporation. 

action:  Final  rule. 


SUMMARY:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Non-Multiemployer  Plans  contains 
the  interest  rates  and  factors  for  the 
period  beginning  April  1,  1985.  The 
interest  rates  and  factors  are  to  be  used 
to  value  benefits  provided  under 
terminating  non-multiemployer  pension 
plans  covered  by  Title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974. 

The  valuation  of  plan  benefits  is 
necessary  because,  under  section  4041 
of  the  Act,  the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  and  the  plan 
administrator  must  determine  whether  a 
terminating  pension  plan  has  sufficient 
assets  to  pay  all  benefits  under  the  plan 
that  are  guaranteed  by  the  PBGC  upder 
the  Title  IV  plan  termination  inslirance 
program. 

The  interest  rates  and  factors  set  forth 
in  Appendix  B  to  Part  2619  are  adjusted 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  April  1, 1985,  and  will  enable  the 
PBGC  and  plan  administrators  to  value 
the  benefits  provided  under  those  plans. 
These  rates  and  factors  will  remain  in 
effect  until  Appendix  B  of  the  regulation 
is  again  amended. 

EFFECTIVE  DATE:  April  1,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Renae  R.  Hubbard,  Special  Counsel, 
Corporate  Policy  and  Regulations 
Department,  Code  611,  Pension  Benefit 
Guaranty  Corporation.  2020  K  Street 
NW.,  Washington,  D.C.  20006,  202-254- 
6476,  (202-254-8010  for  TTY  and  TDD). 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  On 
January  28,  1981,  the  PBGC  published  a 
final  regulation  on  Valuation  of  Plan 
Benefits  in  Non-multiemployer  Plans  (46 
FR  9492).  That  regulation,  codified  at  29 
CFR  Part  2619  (1984),  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  non-multiemployer  plans 
covered  under  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
29  U.S.C.  1001  et  seq.  (1976),  as 
amended.  The  regulation  contains 
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formulas  for  valuing  different  types  of 
benefits.  Appendix  B  to  the  regulation 
sets  forth  the  interest  rates  and  factors 
that  are  to  be  used  in  the  formulas. 
Because  these  rates  and  factors  are 
intended  to  reflect  current  conditions  in 
the  financial  and  annuity  markets,  it  is 
necessary  to  update  the  rates  and 
factors  periodically. 

As  published  in  the  1984  edition  of  29 
CFR,  Appendix  B  of  Part  2619  contains 
interest  rates  and  factors  for  valuing 
benefits  in  plans  that  terminated  during 
various  periods  from  September  2, 1974 
through  July  1, 1984.  With  the  exception 
of  the  months  of  September  and  January', 
the  PBGC  has  pubhshed  in  the  ensuing 
months  new  rates  and  factors  for  plans 
terminating  during  the  months  of 
August,  1984  through  March.  1985  (49  FR 
28551,  49  FR  32573,  49  FR  40161,  49  FR 
45129.  49  FR  48691,  and  50  FR  6342). 

At  this  time,  changes  in  the  financial 
and  annuity  markets  require  an  increase 
in  the  rates  used  for  valuing  benefits. 
Accordingly,  this  amendment  adds  to 
Appendix  B  a  new  set  of  interest  rates 
and  factors  for  valuing  benefits  in  plans 
that  terminate  on  or  after  April  1. 1985, 
which  set  reflects  an  increase  of  V* 
percent  in  the  interest  rate  to  9'4 
percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  PBGC  publishes  another 
amendment  concerning  them.  Any 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15th  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  determination  is 
based  op  the  need  to  determine  and 
issue  new  interest  rates  and  factors 
promptly  so  that  the  rates  can  reflect,  as 
accurately  as  possible,  current  market 
conditions.  The  PBGC  has  found  that  the 
public  interest  is  best  served  by  issuing 
the  rates  and  factors  on  a  prospective 
basis  so  that  plans  may  be  able  to 
calculate  the  value  of  plan  benefits 
before  submitting  a  notice  of  intent  to 
terminate.  Also,  plans  will  be  able  to 
predict  employer  liability  more 
accurately  prior  to  plan  termination. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  of  plans  that  will  terminate  on 
or  after  April  1. 1985,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  the  rates 
set  forth  in  this  amendment  to  the  final 


regulation  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291.  February 
17, 1981.  because  it  will  not  result  in  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  a  major  increase  in 
costs  for  consumers  or  individual 
industries,  or  significant  adverse  effects 
on  competition,  emplovinent, 
investment,  productivity,  or  innovation. 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

PART  2619— {AMENDED] 

In  consideration  of  the  foregoing,  Part 
2619  of  Chapter  XXVI.  Title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 


1.  The  authority  citation  for  Part  2619 
reads  as  follows: 

Authorit>-:  Sees.  4002(b)(3),  40411bl  4044 
4C62(b)(l)(A).  Pub,  L'9a-406.  88Stat  1004, 
1020.  1025,  1029,  as  amended  by  sees.  403(1), 
403(d).  402(a)(7).  Pub.  L  96-364.  94  Stat.  1302. 
1301.  1299  (29  U.S.C.  1302,  1341.  1344,  1362) 

2.  Rate  Set  54  of  Appendix  B  is  revised 
and  Rate  Set  55  of  Appendix  B  is  added 
to  read  as  follows: 

Appendix  B — Interest  Rates  and 
Quantities  Used  To  Value  Immediate 
and  Deferred  Annuities 

In  the  table  that  follows,  the  immediate 
annuity  rate  is  used  to  value  immediate 
annuities,  to  compute  the  quantity  "G,"  for 
deferred  annuities  and  to  value  both  portions 
of  a  refund  annuity.  An  interest  rate  of  5'^ 
shall  be  used  to  value  death  benefits  other  ^ 
than  the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities,  ki, 
k,.  k,.  n,,  and  Hi  are  defined  in  I  2619.45. 


Fof  Plans  wwi  a  Valuation 
Date 

Immediate       _ 
annoitv  '8le 
ipefceni) 

Deterred  arwxiAet 

Rate  set 

k. 

k. 

Ik. 

n. 

On 

Of  attw      /knd  beUm 

"• 

• 

54 

65 

• 

3-1-85              4-1-65 
4-1-85  .._ 

950 
9  75 

10875 
1-0900 

1.0750 
10775 

10400 

V0400 

7 
7 

8 

8 

Roderick  ).  O'Neil, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 

[FR  Doc.  85-6093  Filed  3-14-fl5;  8:45  am] 

BIIJJNa  CODE  7708-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  aod  Atmospheric 
Administration 

50  CFR  Part  655 
[Docket  No.  40211-4050] 

Atlantic  Mackerel,  Squid,  af>d 
Butterfish  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  [NMFS),  NOAA,  Commerce. 
action:  Interim  rule  and  request  for 
public  comment. 

summary:  NOAA  issues  this  interim 
rule  to  provide  the  initial  annual 
specifications  for  the  1985-1986  fishing 
year  for  the  Atlantic  mackerel  fisherj'. 
Regulations  governing  this  fishery 
require  that  the  Secretary  of  Commerce 
publish  his  determination  of  the  initial 
annual  specifications  for  the  current 
fishing  year.  This  action  is  intended  to 
promote  development  of  the  U.S. 
Atlantic  mackerel  fisherj'  and  to 
maintain  existing  mackerel  joint 
ventures  in  the  new  fishing  year. 


DATES:  This  notice  is  effective  March  12, 
1985.  Comments  are  invited  until  April 
11.  1985. 

ADDRESS:  Copies  of  the  regulatory 
flexibility  analysis  are  available  from 
Johfl  C.  Bryson.  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council. 
Room  2115,  Federal  Building,  300  South 
New  Street,  Dover,  Delaware  19901. 
rOR  FURTHER  INFORMATION  CONTACT 
Salyatore  A.  Testaverde,  617-281-3600. 
ext.  273. 

SUPPLEMENTARY  INFORMATION: 
Implementing  regulations  of  the  Fishery 
Management  Plan  for  Atlantic  Mackerel. 
Squid,  and  Butterfish  Fisheries  (FMP) 
^January  4,  1984,  49  FR  402).  stipulate  at 
5  655.22[b)  that  the  Secretary  of 
Commerce  (Secretary)  will  publish  a 
notice  specifying  the  preliminary  initial 
annual  amounts  of  the  respective 
optimum  yields  (OYs).  as  well  as  the 
amounts  for  domestic  annual  harvest 
(DAH),  domestic  annual  processing 
(DAP),  joint  venture  processing  (JVP), 
total  allowable  levels  of  foreign  fishing 
(TALFFs).  and  Reserves  (if  any)  for 
Atlantic  mackerel,  IHex  and  Loligo 
squids,  and  butterfish.  Procedures  for 
determining  the  initial  annual  amounts 
are  found  at  \  655.21,  The  Secretarv'  is 
required  to  publish  this  notice  by 
February  1  of  each  year  and  to  provide 
fur  a  30-day  comment  period  on  the 
preliminary  specifications. 
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The  Secretary  issued  a  notice  on 
February  19, 1985  (50  FR  6953).  informing 
the  public  that  the  preliminary  initial 
annual  specifications  were  postponed 
until  March  14,  1985.  The  postponement 
was  to  allow  the  Mid-Atlantic  and  New 
England  Fishery  Management  Councils 
and  NMFS  adequate  time  to  review  new 
info:-mation  on  the  domestic  harvesting 
and  processing  capacity  during  the 
upcoming  fishing  year. 

Although  the  squid  and  butterfish 
fisheries  information  is  still  fting 
reviewed,  the  Atlantic  mackerel  fishery 
review  ha«-t5een  completed.  In  order  not 
to  adversely  impact  the  U.S.  and  foreign 
mackerel  fisheries  by  causing  fishing  to 
halt  when  the  1984-1985  fishing  year 
ends  on  March  31, 1985,  the  Secretary 
issues  this  interim  rule  to  make  the 
initial  annual  specifications  for  Atlantic 
mackerel  effective  immediately  and 
requests  public  comment  for  30  days. 
The  Secretary  will  consider  all  public 
comments  received  and  will  issue  notice 
in  the  Federal  Register  modifying  or 
leaving  unadjusted  these  1985-1986 
fishing  year  specifications. 

The  following  table  lists  the  initial 
annual  specifications  in  metric  tons  (mt) 
of  the  maximum  optimum  yield  (Max 
OY),  allowable  catch  (AC),  domestic 
annual  harvest  (DAH),  domestic  annual 
processing  (DAP),  joint  venture 
processing  (JVP),  reserve,  and  total 
allowable  level  foreign  fishing  (TALFF) 
for  Atlantic  mackerel.  The  FMP  allows 
that  if  U.S.  landings  during  the  year, 
including  amounts  authorized  for  joint 
ventures,  increase  above  the  final  initial 
estimates,  DAH  and  OY  may  be 
increased  by  similar  amounts  up  to  the 
point  where  0Y  =  AC.  TALFF  would  not 
change  from  its  value  at  the  beginning  of 
a  year  as  a  result  of  such  adjustments  to 
DAH  and  OY. 

Initial  Annual  Specifications  for  Fishing 
.    Year— April  1.  1985  to  March  31,  1986 

On  metnc  tons  (ml)) 


Classification 


Specifications 

Atlantic 
macfcsfol 

MaiOV 

AC  

DAH 

225.300 

225.300 

'123,200 

13.000 

100.000 

51.050 

51.050 

DAP._          

JVP _...      

Reserva 

TALFF     

This  action  is  authorized  by  50  CFR 
Part  655,  and  complies  with  E.0. 12291. 
The  Council  prepared  a  regulatory 
flexibility  analysis  for  the  rule  which 
authorized  this  action  (see  ADDRESS  for 
a  copy).  1 

(16U.S.C.  1801  e/5e<7.)      ! 

Dated:  March  12,  1985. 
loseph  W.  Angelovic 

Deputy  Assistant  Administrator  for  Science 
and  Technology.  National  Marine  Fisheries 
Service. 

(FR  Doc.  85-6233  Filed  3-12-85;  4:52  pmj 
BlUJNa  COOE  3S10-22-4I 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  910  , 

[Lamon  Reg.  5071  ' 

Lemons  Grown  In  Caltfomla  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 
USDA.  I 

ACTION:  Final  rule.         ! 


■  TNs  a  ihs  maximum  OY  as  detemwwd  by  Iha  lormula  ■ 
the  FMP 
'  (ndudea  10.200  ml  pro)ectad  recreational  calch 


summary:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
270,000  cartons  during  the  period  March 
17-23, 1985.  Such  action  is  needed  to 
provide  for  orderiy  marketing  of  fresh 
lemons  for  the  period  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

DATES:  Effective  for  the  period  March 
17-23,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Chief  Fruit  Branch, 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250,  telephone  202^47-5975. 
SUPPlfMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291.  and  has  been 
desi.^ated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 


The  action  is  based  upon 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  March  5, 
1985.  at  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  the  lemon  demand  pattern 
is  improved  on  the  larger  sizes,  steady 
on  the  mid  sizes,  and  easy  on  the 
smaller  sizes  of  fruit. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  prelimianry  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regualtory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

Ust  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California.  Arizona,  Lemons. 

PART  910— [AMENDED] 

Section  910.807  is  added  as  follows: 

§  910.807    Lemon  Regulation  507. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  March  17, 
1985.  through  March  23, 1985,  is 
established  at  270,000  cartons. 

(Sees.  1-19,  48  Stat.  31.  as  amended;  7  U  S  C 
601-674) 

Dated:  March  13,  1985. 

D.S.  Kuryloski. 

Acting  Director  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service. 

[FR  Doc.  85-6498  Filed  4-14-85:  11:54  am] 
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This   secton   of   the   FEDERAL   REGISTER 
contains   notices   to  the   publtc   of  the 
proposed   issuance   of   rules  and 
regulations.  The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity   to   participate   in   the   rule 
making  pnor  to     the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  29 

Tobacco  Inspection — Growers' 
Referendum 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Notice  of  referendum. 

SUMMARY:  This  notice  announces  that  a 
referendum  will  be  conducted  by  mail 
during  the  period  of  March  25-29, 1985. 
of  producers  of  flue-cured  tobacco  who 
sell  their  tobacco  at  auction  in  Valdosta 
and  Hahira.  Georgia,  to  determine 
producer  approval  of  the  designation  of 
the  Valdosta  and  Hahira  Tobacco 
markets  as  one  consolidated  auction 
market. 

DATES:  The  referendum  will  be  held 
March  25-29.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lioniel  S.  Edwards.  Director,  Tobacco 
Division.  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  Washington,  D,C..  20250. 
Telephone  Number — (202)  447-2567. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  mail  referendum  on 
the  designation  of  a  consolidated 
Valdosta-Hahira.  Georgia,  auction 
market.  Valdosta,  Georgia  was 
designated  on  June  21,  1940  (5  FR  2335) 
and  Hahira,  Georgia,  was  designated  on 
August  16. 1941  (6  FR  4111)  as  flue-cured 
tobacco  auction  markets  under  the 
Tobacco  Inspection  Act  of  1935  (7  U.S.C. 
511  et  seq).  Under  this  Act  the  two 
markets  have  been  receiving  mandatory 
grading  services  from  USDA. 

On  August  9.  1984.  an  application  was 
made  to  the  Secretary  of  Agriculture  to 
consolidate  the  designated  markets  of 
Valdosta  and  Hahira.  This  application, 
filed  by  the  warehousemen  in  those 
markets,  was  made  pursuant  to  the 
regulations  promulgated  under  the 
Tobacco  Inspection  Act  (7  U.S.C.  511  et 
seq..  7  CFR  Part  29).  On  October  3. 1984, 


an  oral  hearing  was  held  in  Valdosta, 
Georgia,  pursuant  to  applicable 
provisions  of  the  regulations  under  the 
Tobacco  Inspection  Act. 

A  Review  Committee,  established 
pursuant  to  §  29.3(h)  of  the  regulations 
(7  CFR  29.3(h)),  has  reviewed  and 
considered  the  application,  the 
testimony  presented  at  the  hearing,  the 
exhibits  received  in  evidence,  together 
with  other  available  information  which 
was  officially  noticed  at  the  hearing 
relating  to  the  application  and  briefs 
filed  by  the  applicants.  The  Committee 
recommended  to  the  Secretary  that  the 
application  for  consolidation  be  granted 
and  the  Secretary  approved  the 
application  on  February  25,  1985. 

Before  a  new  market  can  be  officially 
designated,  a  referendum  must  be  held 
to  determine  that  a  two-thirds  majority 
of  producers  favor  said  designation.  It  is 
hereby  determined  that  the  referendum 
will  be  held  by  mail  during  the  period  of 
March  25-29,  1985.  The  purpose  of  the 
referendum  is  to  determine  whether 
farmers  who  sold  their  tobacco  on  the 
designated  markets  at  Valdosta  and 
Hahira.  Georgia,  are  in  favor  of  or 
opposed  to  the  designation  of  the 
consolidated  market  for  the  1985  and 
succeding  crop  years.  Accordingly,  if  a 
two-thirds  majority  of  those  tobacco 
producers  favor  this  consolidation,  a 
new  market  will  be  designated  as  and 
be  called  Valdosta-Hahira. 

To  be  eligible  to  vote  in  the 
referendum  the  tobacco  producer  must 
have  sold  flue-cured  tobacco  on  either 
the  Valdosta  or  Hahira  auction  market 
during  1984.  Any  farmer  who  believes  he 
or  she  is  eligible  to  vote  in  the 
referendum  but  has  not  received  a  mail 
ballot  by  March  25,  1985,  should 
immediately  contact  Lioniel  S.  Edwards 
at  (202)  447-2567. 

The  referendum  will  be  held  in 
accordance  with  the  provisions  of  the 
Agricultural  Adjustment  Act  of  1938.  as 
amended  (7  U.S.C.  1312(c)]  and  the 
regulations  set  forth  in  7  CFR  Parts  29 
and  717. 

Ddted:  March  11,  1985. 
Karen  Darling, 

Acting  Assistant  Secretary,  Marketing  an  J 
inspection  Services. 
jFR  Doc.  85J-6212  Filed  3-14-85:  8:45  air ' 

BILLING  CODE  M10-02-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
15  CFR  Part  391 

I  Docket  No.  S0222-5022  ] 

Addition  of  "Foreign  Availability 
Procedures  and  Criteria"  to  the  Export 
Administration  Regulations 

agency:  Office  of  Export 
Administration.  International  Trade 
Administration;  Commerce. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Department  of 

Commerce  was  required  by  the  Export 
Administration  Act  to  initiate  and 
review  claims  of  foreign  availablility  on 
all  items  controlled  for  national  security 
reasons.  The  proposed  regulations  set 
out  the  procedure  for  initiating  foreign 
availability  claims  and  the  criteria  by 
which  such  claims  shall  be  assessed  and 
reviewed.  The  Department's  program  of 
foreign  availability  assessment  is 
intended  to  lead  to  elimination  of  export 
controls  that  are  ineffective  in  achieving 
the  national  security  objectives  of  the 
export  control  system. 

DATE:  Comments  must  be  received  by 
May  14.  1985. 

ADDRESS:  Written  comments  (six  copies) 
should  be  sent  to:  Betty  Ferrell.  E.xporter 
Assistance  Division,  Office  of  Export 
Administration,  US  Department  of 
Commerce,  P.O.  BOX  273.  Washington. 
DC.  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Rarog,  Foreign  Availability 
Assessment  Division,  Telephone:  (202) 
377-4890. 

SUPPLEMENTARY  INFORMATION: 
Background 

A  foreign  availability  assessment 
capability  was  mandated  as  a  function 
of  the  Department  of  Comnierce  by  the 
Export  Administration  Act  of  1979. 
Accordingly,  Commerce  established  a 
Foreign  Availability  Assessment 
Division  to  implement  this  function.  This 
division  will  provide  timely,  technically 
sound,  and  objective  assessments  of 
foreign  availability  for  the  purpose  of 
determining  appropriate  levels  of  export 
controls. 


The  proposed  regulations  define 
procedures  and  criteria  to  address 
foreign  availability  for  commodities  and 
technical  data  controlled  for  national 
security  purposes.  The  Department 
intends  to  issue  separate  regulations  to 
assess  claims  for  items  controlled  for 
foreign  policy  purposes  because  the 
basic  purposes  of  national  security  and 
off  foreign  policy  based  controls  are 
different. 

Foreign  availability  exists  for  items 
controlled  for  national  security  purposes 
when  "comparable"  foreign 
commodities  or  technical  data  are 
available  in  "sufficient"  quantities  to  the 
proscribed  countries  to  satisfy  their 
needs  so  that  U.S.  exports  of  such  items 
would  not  make  a  significant 
contribution  to  such  countries"  military 
potential.  In  determining  comparablility 
of  foreign  commodities  and  technical 
data,  the  following  factors  will  be 
considered:  (a)  End  uses,  (b)  similarity 
of  design  or  resolution  of  technical 
problems,  and  (c)  similarity  of 
performance  and  reliability 
characteristics.  Availability  of  such 
items  to  the  proscribed  countries  must 
not  be  effectively  restricted  by 
international  agreements  or  foreign  law. 
Additional  information  for  this 
comparison  shall  related  to  parts  and 
component  availability,  production  data, 
capacity,  costs,  export  history  to 
proscribed  country  destinations,  and 
any  other  information  pertinent  to  the 
objectives  and  effectiveness  of  national 
security  controls. 

The  primary  objective  of  foreign 
availability  assessment  is  to  determine 
levels  of  export  controls  for 
commodities  and  technical  data  that  are 
both  effective  and  consistent  with 
national  security  concerns.  License 
approval  and  decontrol  on  foreign 
availability  grounds  are  cleariy  part  of 
this  process  but  will  be  made  only  when 
such  actions  would  not  permit  exports 
that  could  contribute  in  any  significant 
way  to  the  military  potential  of  a 
country  or  combination  of  countries  to 
which  national  security  export  controls 
are  directed. 

Foreign  availability  assessment 
requires  information  on  foreign  items 
that  is  both  detailed  and  reliable.  Since 
such  data  may  be  used  to  modify 
controls  imposed  for  national  security 
reasons,  it  should  be  broader  in  scope 
and  more  detailed  than  the  material 
often  collected  by  U.S.  firms  on  their 
foreign  competitors  in  the  ordinary 
course  of  business. 

The  Department  of  Commerce  views 
participation  by  industry  in  data 
collection  as  an  element  of  a  successful 
foreign  availability  program.  While  the 
Department  will  use  every  means 


available  government-wide  to  gather  the 
type  of  reliable  information  required  on 
foreign  commodities  and  technical  data, 
one  of  the  best  potential  sources  of  such 
information  will  be  the  U.S.  business 
community  and  its  representatives 
overseas. 

The  proposi^d  regulations  present 
minimum  standards  for  industry 
submission  of  foreign  availability 
claims.  Supporting  data  in  the  form  of 
test  results,  marketing  or  other  relevant 
data  will,  however,  greatly  assist  in 
timely  and  complete  assessments. 
Information  should  be  detailed,  product 
specific  and,  whenever  possible,  subject 
to  verification.  Unsubstantiated 
assertions  will  not,  of  themselves,  be 
accepted  as  proof  of  foreign  availability. 
A  submission  need  only  be 
accompanied  by  the  best  available 
evidence,  but  the  Department  may 
refuse  to  process  a  submission  if  it 
appears  that  no  reasonable  attempt  has 
been  made  to  supply  substantiating 
evidence  or  that  the  claim  is  otherwise 
totally  lacking  in  substance. 

The  foreign  availability  program  is 
intended  to  play  a  major  role  in  the  level 
of  export  controls  that  are  maintained. 
Industry  is  therefore  urged  to  submit 
comments  on  the  substance  of  the 
proposed  regulations. 

Rulemaking  Requirements  and 
Invitation  to  Comment 

In  connection  with  various  rulemaking 
requirements,  the  Office  of  Export 
Administration  has  determine  that: 

1.  Since  this  regulation  involves  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act.  5 
U.S.C.  553,  requiring  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  participation,  and  a  delay  in 
effective  date  are  in^applicable. 
Nevertheless,  to  help  ascertain  the 
economic  impact  of  the  regulation  upon 
the  general  public,  the  regulation  is 
being  issued  in  proposed  form  and 
public  comment  is  being  solicited. 

2.  This  proposed  rule  contains  a  new 
collection  of  information  requirement 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.  This  new 
collection  of  information  requirement 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980. 

3.  The  Regulatory  Flexibility  Act  does 
not  apply  to  this  proposed  rule  because 
it  is  not  a  rule  within  the  meaning  of 
Section  601(2)  of  the  Act.  Accordingly, 
no  initial  Regulatory  Flexibility  Analysis 
has  been  prepared. 

4.  Because  this  proposed  rule  is  being 
issued  with  respect  to  a  foreign  affairs 
function,  it  is  not  subject  to  Executive 


Order  No.  12291  (46  FR  13193,  February 
19, 1961),  "Federal  Regulation." 

The  period  for  submission  of 
comments  will  close  May  14, 1985. 

All  comments  received  before  the 
close  of  the  comment  period  will  be 
considered  by  the  Department  in  the 
development  of  final  regulations.  While 
comments  received  after  the  end  of  the 
comment  period  will  be  considered  if 
possible,  their  consideration  cannot  be 
assured.  Public  comments  will  become  a 
matter  of  public  record. 

Comments  that  are  accompanied  by  a 
request  that  the  information  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason  will  be  accepted  on  the 
conditions  described  below. 

Public  comments  on  these  proposed 
regulations  will  be  a  matter  of  pubHc 
record  and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  comments 
in  written  form  are  preferred.  If  oral 
comments  are  received,  they  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  be  made  available  for  public 
inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4104.  U.S. 
Department  of  Commerce,  14th  Street    - 
and  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20230. 

Records  in  this  facility,  including 
written  public  comments  and 
memoranda  summarizing  the  substance 
of  oral  communications,  may  be 
inspected  and  copied  in  accordance 
with  regulations  published  in  Part  4  of 
Title  15  of  the  Code  of  Federal 
Regulations.  Information  about  the 
inspection  and  copying  of  records  at  the 
facility  may  be  obtained  from  Particia  L. 
Mann.  International  Trade 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-3031. 

The  Office  of  Export  Administration 
(OEA)  is  especially  interested  in 
receiving  comments  on  the  business  and 
economic  effects  of  the  proposed 
regulations.  Because  providing  such 
comments  may  involve  the  disclosure  of 
proprietary  business  information,  OEA 
will  accept  comments  on  a  confidential 
basis. 

Persons  may  request  confidential 
treatment  for  their  comments  involving 
proprietary  information  on  paperwork 
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burden,  sales,  or  any  other  aspects  of 
the  business  or  economic  impact  of  the 
proposed  regulations.  The  request  must 
include  a  full  statement  of  the  reasons 
why  confidential  treatment  should  be 
granted.  The  business  or  financial 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  to  OEA  on  sheets  of  paper 
separate  from  any  non-confidential 
information  submitted.  The  top  of  each 
page  should  be  marked  with  the  term 
■CONFIDENTIAL  BUSINESS 
INFORMATION."  OEA  will  either 
accept  the  submission  in  confidence  or, 
if  the  submission  fails  to  meet  the 
standards  for  confidential  treatment, 
will  return  it.  A  non-confidential 
summary  must  accompany  each 
submission  of  confidential  information. 
The  summary  will  be  made  available  for 
public  inspection. 

Information  accepted  by  OEA  as 
privileged  under  subsections  (b)(3)  or  (4) 
of  the  Freedom  of  Information  Act  (5 
U.S.C,  Section  552(b)(3)  and  (4))  will  be 
kept  confidential  and  will  not  be 
available  for  public  inspection,  except 
according  to  law. 

List  of  Subjects  in  15  CFR  Part  391 

Exports,  Foreign  availability.  Science 
and  technology.  Technical  advisory 
committees. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  proposed  to  be 
amended  by  adding  a  Part  391,  to  read 
as  follows; 

PART  391— FOREIGN  AVAILABILITY 
PROCEDURES  AND  CRITERIA 

Sec. 

391.1  Definitions. 

391.2  Foreign  availability  claims. 

391.3  Criteria  for  determination. 

391.4  Procedures. 

391.5  Appeals. 

Authority:  sees.  203,  206,  Pub.  L  95-223, 
Title  II.  91  Stat.  1626.  1628  (50  U.S.C.  1702, 
1704).  E.O.  12470  of  March  30, 1984  (49  13099. 
April  3.  1984). 

§391.1     Definitions. 

(a)  Available  in  fact.  As  used  in  this 
Part  391,  "available  in  fact"  means  that 
a  non-U. S.  origin  item  may  be  obtained 
by  the  proscribed  countries. 

(b)  Proscribed  countries.  As  used  in 
this  Part  391  "proscribed  countries'.' 
means  Country  Groups  Q,  W,  and  Y  (as 
defined  in  Part  385). 

These  countries  are:  The  USSR, 
Albania,  Bulgaria,  Czechoslovakia,  the 
German  Democratic  Republic  (including 
East  Berlin),  Hungary,  Laos,  the 
Mongolian  People's  Republic,  Poland 
and  Romania.  Country  Group  Z  (North 
Korea.  Vietnam,  Kampuchea,  and  Cuba) 


is  not  included  since  these  countries  are 
subject  to  a  virtual  embargo 
notwithstanding  any  foreign  availability. 

(c)  Foreign  availability.  "Foreign 
availability"  for  a  national  security 
controlled  item  exists  when  the 
Secretary  of  Commerce  determines  that 
a  non-U. S.  origin  item  of  comparable 
quality  is  available  in  fact  to  proscribed 
counties  in  quantities  sufficient  to 
satisfy  their  needs  so  that  U.S.  exports 
of  such  an  item  would  not  make  a 
significant  contribution  to  the  military 
potential  of  such  countries. 

(d)  Foreign  availability  submission.  A 
"Foreign  Availability  Submission"  (FAS) 
is  a  written  claim  submitted  by  an 
applicant  requesting  a  foreign 
availability  assessment  in  accordance 
with  the  requirements  contained  in 
section  391.2  (b)(1). 

(e)  Item.  An  "item"  as  used  in  Part  391 
may  be  a  commodity  or  technical  data. 

(f)  Non-U.S.  origin.  A  commodity  or 
technical  data  is  of  "non-U. S.  origin" 
when  it  is  not  subject  to  U.S.  export  or 
re-export  controls. 

§  39 1 J    Foreign  availability  claims. 

(a)  General  requirements.  Foreign 
availability  claims  must  be  submitted  in 
writing  and  must  refer  to  specific  items 
controlled  for  national  security  purposes 
(reasons  for  control  are  noted  in  each 
Commodity  Control  list  entry  of 
Supplement  No.  1  §  399.1). 

(b)  Applications.  A  formal 
determination  by  the  Department  of 
Commerce  of  foreign  availability  may 
serve  as  grounds  for  license  approval  or 
decontrol. 

(1)  Validated  License  Approval.  A 
claim  of  foreign  availability  may  be 
made  in  connection  with  an  application 
for  a  validated  license  or  a  request  for 
re-export  authorization  for  exports  to 
any  destination  (except  Country  Group 
Z).  A  foreign  availability  claim  consists 
of  a  Foreign  Availability  Submission 
(FAS)  which  shall  become  part  of  the 
appropriate  license  application.  An 
assessment  of  foreign  availability, 
however,  will  be  made  only  on  items  in 
applications  that  have  been  denied  on 
national  security  grounds.  A  FAS  may 
be  submitted  at  the  time  an  export 
license  application  or  request  for  re- 
export authorization  is  filed,  or  at  any 
time  up  to  thirty  (30)  days  after  the  date 
appearing  on  a  denial.  A  FAS  should 
contain  at  least  the  following  elements; 

Name  of  sources  outside  the  US  and  their 
overseas  business  addresses. 

Product  names  and  mode!  designations  of 
both  the  U.S.  commodities  or  technical  data 
and  their  non-U. S.  origin  counterparts. 

Available  technical  information,  including 
known  performance  attributes  and  quality 
considerations  needed  for  comparison  of  U.S. 


and  non-U. S.  origin  commodities  or  technical 
data. 

Information  on  production  and  demand. 
including  quantities  of  known  trade  in  such 
commodities  to  proscribed  countries. 

Unsupported  claims  may  be  returned  to 
the  applicant  without  action. 

Information  on  sources  of  foreign 
availability  provided  in  the  FAS  will  be 
reviewed  in  conjunction  with  any  other 
pertinent  information  available  to  the 
Department  of  Commerce.  Such 
information  may  include  data  received 
from  other  sources,  including  the 
Department  of  Defense  and  other 
appropriate  governmental  agencies.  A 
detailed  description  of  foreign 
availability  sources,  including  any 
supporting  data  available  to  the 
applicant,  will  greatly  assist  in  a  timely 
and  complete  assessment.  Such 
supporting  data  may  include  such  items 
as  foreign  manufacturers'  catalogs, 
brochures,  operation  or  maintenance 
manuals,  articles  from  reputable  trade 
publications,  photographs,  and  other 
credible  data.  Foreign  availability 
assessment  criteria  outlined  in  \  391.3  of 
this  part  should  be  considered  when 
assembling  data  in  support  of  a  FAS. 

(2)  Decontrol,  (i)  Claims  based  on 
foreign  availability  may  be  submitted 
for  the  purpose  of  removing 
commodities  or  technical  data  from 
national  security  controls.  The  Foreign 
Availability  Assessment  Division,  in 
consultation  with  the  Department  of 
Defense  and  other  appropriate 
Government  agencies,  has  responsibility 
for  reviewing  and  consolidating  claims 
for  action  to  determine  appropriate 
levels  of  control. 

(ii)  Claims  should  include  the  same 
information  as  that  listed  in  paragraph 
(b)(1)  above,  including  information  for 
all  known  foreign  producers.  Foreign 
availability  assessment  criteria  outlined 
in  §  391.3  of  this  part  should  be 
considered  when  assembling  data  to 
support  a  claim  of  an  FAS. 

(lii)  Any  person,  including  a  trade 
association,  or  the  Department  of 
Commerce  s  Technical  Advisory 
Committees,  may  submit  a  foreign 
availability  claim,  The  Department  may 
also  begin  a  foreign  availability 
assessment  on  its  own  initia*'\e  to 
determine  whether  national  secufity 
controls  should  be  maintained  on 
specific  items. 

(iv)  Claims  must  be  addressed  to: 
Foreign  Availability  .Assessment 
Division,  Office  of  Export 
Administration.  Room  2606  US, 
Department  of  Commerce.  14th  & 
Pennsylvania  Ave.,  NW  Washington. 
DC.  20230 
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§  391 .3    Criteria  for  ctetennirMtion. 

(a)  Non-U.S.  origin.  Only  information 
pertaining  to  non-U.S.  origin 
commodities  or  technical  data  (as 
defined  in  §  391.1)  will  be  considered  in 
support  of  foreign  availability  claims. 

[h]  Availability  in  fact.  Only  non-U.S. 
origin  commodities  or  technical  data 
that  are  available  in  fact  to  the 
proscribed  countries  will  be  considered 
in  establishing  foreign  availability. 

(c)  Standards  of  comparison  for 
commodities.  All  of  the  following  tests 
must  be  met  in  determining  the 
comparabihty  and  quantitative 
sufficiency  of  U.S.  and  non-U.S.  origin 
commodities: 

(1)  Comparable  Quality.  U.S.  and  non- 
U.S.  origin  commodities  must  be 
substantially  similar  in:  (i)  Function;  (ii) 
technolgical  approach;  (iii)  performance 
thresholds;  and  (iv)  maintainability  and 
service  life  when  such  attributes  are 
relevant  to  the  purposes  for  which 
controls  were  placed  on  that  commodity. 

(2)  Sufficient  quantity.  For  all 
submissions,  comparable  non-U.S.  origin 
commodities  must  be  available  in  fact  to 
the  proscribed  countries  in  quantities 
sufficient  to  satisfy  their  needs  so  that 
U.S.  exports  would  not  make  a 
significant  contribution  to  the  military 
potential  of  such  countries. 

(d)  Standards  of  comparison  for 
technical  data.  Non-U.S.  origin  technical 
data  submitted  as  evidence  of  foreign 
availability  must  meet  the  following 
standards  of  comparison  as  to 
comparable  quality: 

(1)  Non-U.S.  origin  technical  data  is  or 
can  be  used  or  adapted  for  use  in  ways 
and  with  results  similar  to  those  of  its 
U.S.  counterparts; 

(2)  End  products  of  the  use  of  non-U.S. 
origin  technical  data  are  substantially 
similar  to  end  products  resulting  from 
the  use  of  its  U.S.  counterparts. 

(e)  Evidence.  The  Department  of 
Commerce  may  consider  evidence  from 
any  source  in  determining  the  existence 
of  foreign  availability.  A  claim  of  foreign 
availability  for  an  item  supported  by 
reliable  evidence  shall  be  accepted 
unless  contradicted  by  other  reliable 
evidence  available  to  the  Department. 
To  the  extent  consistent  with  the 
national  security  and  foreign  policy 
interests  of  the  United  States  and  with 
the  protection  of  confidential  business 
information,  the  Department  of 
Commerce  will  inform  the  claimant  of 
evidence  contradicting  the 
representations  and  supporting  evidence 
where  such  evidence  is  the  basis  for  a 
negative  determination  of  foreign 
availability.  The  Department  of 
Commerce  will  normally  rely  upon  its 
own  and  other  governmental  sources  for 
evidence  bearing  on  the  needs  of 


proscribed  countries  and  whether  the 
denial  of  a  license  or  continuation  of 
controls  would  be  ineffective  in 
achieving  the  national  security  purposes 
of  the  controls.  1 

§391.4    Procedures.    ' 

(a)  Claims  associated  with  license 
applications.  Assessments  of  foreign 
availability  for  items  included  in  a 
validated  license  apphcation  (or  request 
for  reexport  authorization)  will  be 
initiated  only  when  all  the  following 
-conditions  are  met:  (1)  A  license  denial 
based  only  on  national  security  grounds 
has  been  forwarded  to  the  applicant, 
and  (2)  an  FAS  is  received  no  later  than 
30  days  from  the  date  on  the  license 
denial.  If  a  FAS  has  been  submitted 
prior  to  the  license  denial,  the  applicant 
will  be  notified  that  an  assessment  of 
foreign  availability  has  been  initiated  at 
the  time  of  license  denial.  If  no  FAS  was 
submitted,  the  applicant  will  be 
informed  that  a  foreign  availability 
assessment  will  be  initiated  upon  the 
Department's  receipt  of  a  timely  and 
appropriate  FAS.  The  Department  of 
Commerce  will  seek  to  complete  its 
evaluation  of  the  claim  within  90  days. 
Except  as  provided  immediately  below, 
if  a  positive  determination  is  made,  a 
validated  license  will  be  forwarded  to 
the  applicant:  if  a  positive  determination 
is  not  made,  a  negative  foreign 
availability  determination  notice 
informing  the  applicant,  to  the  extent 
consistent  with  the  US.  national 
security  and  foreigri  policy  interests,  of 
the  reasons  for  denial  will  be  forwarded. 
Despite  a  positive  determination  of 
foreign  availability,  the  Secretary  of 
Commerce,  in  consultation  with  the 
Secretary  of  Defense,  may  determine 
that  approval  of  a  validated  license 
would  be  detrimental  to  national 
•ecurity.  In  such  cases,  no  approval  will 
occur,  and  the  applicant  will  be  so 
informed. 

In  cases  where  a  positive 
determination  of  foreign  availability  has 
been  made  and  a  validated  license 
issued,  the  Foreign  Availability 
Assessment  Division  will  decide 
whether  to  initiate  a  foreign  availability 
assessment  to  determine  whether 
national  security  controls  should  be 
maintained  on  such  items. 

(b)  Decontrol  submissions.  The 
Foreign  Availability  Assessment 
Division  will  collect  and  evaluate  all 
foreign  availability  information  for 
decontrol  purposes  and  initiate 
appropriate  assessments.  Such 
assessments  will  refer  to  generic 
equipment  categories  or  characteristics 
or  will  propose  changes  to  the 
Commodity  Control  List.  Standards 
outlined  in  §  391.3  shall  be  used  to  make 


the  assessments.  When  appropriate, 
preliminary  findings  will  be  forwarded 
to  the  Department  of  Defense,  other 
relevant  U.S.  Government  agencies, 
and/or  the  Department  of  Commerce's 
Technical  Advisory  Committees  for 
review  and  comment.  Except  as 
provided  below,  in  cases  where  the 
Department  of  Commerce  determines 
the  existence  of  foreign  availability, 
action  to  decontrol  the  relevant 
commodities  or  technical  data  will  be 
taken  and  notice  of  such  action  will  be 
published  in  the  Federal  Register. 
Negative  foreign  availability 
determinations  shall  also  be  published  . 
in  the  Federal  Register.  Information  used 
to  arrive  at  final  determinations  may 
come  from  any  source.  Government  or 
non-Government,  deemed  appropriate 
by  the  Department  of  Commerce.  In 
cases  where  a  decontrol  submission 
consists  of  a  TAC  certification,  the 
Department  will  seek  to  complete  its 
evaluation  within  90  days.  Despite 
positive  foreign  availability 
determinations,  the  President  may 
determine  that  decontrol  would  be 
detrimental  to  the  national  security.  In 
such  cases,  no  decontrol  will  occur. 
Where  such  a  determination  has  been 
made,  the  Department  will  pubhsh  that 
determination  in  the  Federal  Register 
with  a  concise  statement  of  its  basis  and 
the  estimated  economic  impact  of  the 
decision.  In  addition,  negotiations  will 
be  initiated  to  eliminate  sources  of 
foreign  availability  on  such  items.  When 
the  Department  of  Commerce 
determines  that  conditions  under  which 
a  positive  determination  of  foreign 
availability  were  made  have  changed  so 
as  to  cast  doubt  on  the  confinued 
existence  of  foreign  availability,  a 
review  of  the  original  decontrol  action 
may  be  undertaken.  If  foreign 
availability  is  determined  no  longer  to 
exist,  controls  may  be  re-imposed. 
Appropriate  notice  will  be  published  in 
the  Federal  Register. 

§  391.5    Appeals. 

Appeals  of  negative  foreign 
availability  determinations  must  be 
received  by  the  Office  of  the  Assistant 
Secretary  for  Trade  Administration, 
International  Trade  Administration,  1-1  th 
Street  and  Pennsylvania  Ave.  NW, 
Room  3898B,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230  no 
later  than  45  days  after  the  date 
appearing  on  the  negative  foreign 
availability  assessment  notice.  A 
determination  to  deny  a  license  or 
continue  controls  notwithstanding 
foreign  availability  shall  not  be  subject 
to  appeal.  Appeals  will  be  conducted 
according  to  standards  and  procedures 
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outlined  in  Part  389  of  the  Export 
Administration  Regulations, 

(Sees.  203,  206,  Pub.  L.  95-223,  Title  II,  91  Stat 
1626. 1628  (50  U.S.C.  1702,  1704),  Executive 
Order  No.  12470  of  March  30,  1984  (49  FR 
13099,  April  3, 1984)) 

Dated:  February  25, 1985, 

John  K,  Boidock, 

Office  of  Export  Administration.  International 
Trade  Administration. 

|FR  Doc  85-6172  Filed  3-14-85;  8:45  am| 
BILLING  CODE  3SI0-OT-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RM79-76-244] 

High-Cost  Gas  Produced  From  Tight 
Formations;  WV-2  Addition 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Notice  of  proposed  rulemaking, 

summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978, 15  U,S,C.  3301-3432 
(1982).  to  designate  certain  types  of 
natural  gas  as  high-cost  gas  where  the 
Commission  determines  that  the  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs. 
Under  section  107(c)(5),  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
271,703  (1983)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  contains  the 
recommendation  of  the  State  of  West 
Virginia  Office  of  Oil  and  Gas  that  an 
additional  area  of  the  "Big  Lime"  of  the 
Greenbrier  Group  be  designated  as  a 
tight  formation  under  §  271.703(d). 

DATES:  Comments  on  the  proposed  rule 
are  due  on  April  25, 1985.  Public 
Hearing:  No  public  hearing  is  scheduled 
in  this  docket  as  yet.  Written  request  for 
a  public  hearing  are  due  on  March  26, 
1985. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 


the  Secretary,  825  North  Capitol  Street, 
N.E.,  Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  G.  Gingold,  (202)  357-5491,  or 
Walter  W.  Ldwson,  (202)  357-8556. 
SUPPLEMENTARY  INFORMATION: 

Issued  March  11, 1985. 
I.  Background 

On  February  14.  1985,  the  State  of 
V;est  Virginia  Office  of  Oil  and  Gas 
(West  Virginia)  submitted  to  the 
Commission  a  recommendation,  in 
accordance  with  §  271.703  of  the 
Commissions  regulations  (18  CFR 
271.703(1983)),  that  an  additional  area  of 
the  "Big  Lime"  Formation  of  the 
Greenbrier  Group  located  in  the 
southwestern  portion  of  the  state  of 
West  Virginia  he  designated  as  a  tight 
formation.  The  Commission  previously 
adopted  a  recommendation  that  the  "Big 
Lime"  Formation  in  certain  areas  of 
Fayette,  Mercer,  McDowell,  Raleigh  and 
Wyoming  Counties  be  designated  a  tight 
formation  (Order  No.  372  issued  May  9, 
1984,  in  Docket  No.  R.M79-76-134  (West 
Virginia-2)).  Pursuant  to  §  271.703(c)(4) 
of  the  regulations,  this  Notice  of 
Proposed  Rulemaking  is  hearby  issued 
to  determine  whether  West  Virginia's 
recommendation  that  the  additional 
areas  of  the  "B:g  Lime"  Formation  be 
designated  a  tight  formation  should  be 
adopted.  West  Virginia's 
recommendation  and  supporting  data 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

n.  Description  of  Recommendation 

West  Virginia  recommends  that  the 
"Big  Lime"  Formation  of  the  Greenbrier 
Group,  of  Mississippian  age,  located  in 
southwestern  West  Virginia  underlying 
Boone.  Cabell,  Kanawaha.  Lincoln, 
Logan,  Mingo,  Putnam  and  Wayne 
Counties,  be  designated  as  a  tight 
formation. 

The  "Big  Lime"  (Greenbrier  Formation 
of  the  Mississippi  System)  lies  below  the 
Maxton  Sandstone  (Mauch  Chunk 
Formation  of  the  Mississippi  System) 
and  above  the  Injun  Sandstone  (Pocono 
Formation  of  the  Mississippi  System). 
The  'Big  Lime"  ranges  from  150  feet 
thick  in  the  western  portion  of  the 
recommended  area  thickening  to  about 
400  feet  in  the  eastern  portion.  The 
average  depth  to  the  top  of  the 
formation  varies  from  about  1,375  feet  to 
the  north  to  approximately  2,160  feet  in 
the  southern  portion  of  the 
recommended  area 

in.  Discussion  of  Recommendation 

West  Virginia  claims  in  its  submission 
that  evidence  gathered  through 
information  and  testimony  presented  at 


a  public  hearing  convened  by  West 
Virginia  on  the  matter  demonstrates 

that; 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  miUidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  §  271.703(c)(2)(i)(B):  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day. 

West  Virginia  further  asserts  that 
existing  state  law  and  established 
casing  procedures  assure  protection  of 
all  fresh  water  zones. 

Accordingly,  under  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97,  (Reg., 
Preambles  1977-1981]  FERC  Stats,  and 
Regs.  \  30.180  (1980).  ti.e  Director  gives 
notice  of  the  proposal  submitted  by 
West  Virginia  that  the  additional  areas 
of  the  "Big  Lime",  as  described  and 
delineated  in  West  Virginia's 
recommendation  filed  with  the 
Commission,  be  designated  as  a  tight 
formation  under  §  271.703. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  .North 
Capitol  Street,  .NE.,  Washington.  D.C, 
20426,  on  or  before  .^pnl  25,  1985.  Each 
person  submitting  a  comment  should 
indicate  that  the  comment  is  being 
submitted  in  Docket  .No.  RM79-76-244 
(West  Virginia-2  Addition)  and  should 
give  reasons  including  supporting  data 
for  an_\'  recommendation.  Comments 
should  include  the  name,  title,  mailing 
address,  and  telephone  number  of  one 
person  to  whom  communications 
concerning  the  proposal  m.ay  be 
addressed.  An  original  and  14 
conformed  copies  should  be  filed  with 
the  Secretary  of  the  Commission. 
■Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Office  of  Public  Information,  Room  1000, 
825  North  Capitol  Street,  ,\E„ 
Washington,  DC.  during  business  hours. 

Any  person  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commisston  in  writing  of  a 
desire  to  make  an  oral  presentation  and 
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therefore  request  a  public  hearing.  The 
person  shall  specify  the  amount  of  time 
requested  at  the  hearing,  and  should  file 
the  request  with  the  Secretary  of  the 
Commission  no  later  than  March  26. 
1985. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas,  Incentive  price,  Tight 
formations. 

Accordingly,  the  regulations  in  Part 
271,  Subchapter  H,  Chapter  I,  Title  18, 
Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
the  Commission  adopts  West  Virginia's 
recommendation. 
Kenneth  A.  Williams, 

Director.  Office  of  Pipeline  and  Producer 
Regulation. 

PART  271— (AMENDED] 

Section  271.703  is  amended  as  follows: 

1.  The  authority  citation  for  Part  271 
r  ads  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101  et  seq.: 
Natural  Gas  Policy  Act  of  1978. 15  U.S.C. 
3301-3432;  Administrative  Procedure  Act,  5 
use.  553. 

2.  Section  271.703  is  amended  by 
revising  paragraph  {d)(162)  to  read  as 
follows: 

§  27 1 .703    Tight  formations. 
•         *         •         •         • 

[d)  Designated  tight  formations  '  '  ' 

(162)  "Big  Lime"  Zone  of  the 
Greenbrier  Group  in  West  Virginia. 
RM79-76  (West  Virginia— 2). 

(i)  Delineation  of  formation.  The  "Big 
Lime"  Zone  of  the  Greenbrier  Group  is 
defined  as  the  stratigraphic  interval 
overlying  the  "Keener"  and  "Big  Injun" 
Zones  of  the  Pocono  Group  and 
underlying  the  "Blue  Monday"  and 
"Little  Lime"  Zones,  where  present,  or 
the  Maxton  Zone,  all  of  the  Mauch 
Chunk  Group.  The  "Big  Lime"  Zone  is 
found  in  portions  of  Fayette.  McDowell. 
Raleigh,  Wyoming,  Mercer,  Boone. 
Cabell,  Kanawha,  Lincoln,  Logan. 
Mingo,  Putnam  and  Wayne  Counties. 

(ii)  Depth.  The  depth  to  the  top  of  the 
"Big  Lime"  Zone  ranges  from 
approximately  1,375  feet  in  the 
northwest  portion  to  3,100  feet  along  the 
eastern  edge  and  ranges  in  thickness 
from  approximately  150  feet  in  the  west 
to  a  maximum  thickness  of 
approximately  1,800  feet  in  the 
southeastern  portion  of  the  designated 
area. 

[FR  Doc.  85-6161  Filed  3-14-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Parts  625  and  655 

(FHWA  Docket  No.  85-1] 

National  Standards  for  Traffic  Control 
Devices;  Manual  on  Uniform  Traffic 
Control  Devices 

AQENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  amendments 
to  the  Manual  on  Uniform  Traffic 
Control  Devices  (MUTCD);  request  for 
comments. 


summary:  The  FHWA  is  inviting 
comments  on  requests  for  changes  to  the 
MUTCD  which  contains  the  standards 
for  traffic  control  devices  and  has  been 
approved  by  the  FHWA  for  use  on  all 
streets  and  highways  open  to  public 
travel. 

The  MUTCD  is  incorporated  by 
reference  in  the  design  standards  for 
Federal-aid  highways  found  in  Part  625 
of  Title  23,  Code  of  Federal  Regulations. 
It  also  is  recognized  in  23  CFR  Part  655 
as  the  national  standard  for  traffic 
control  devices  on  all  public  roads. 

The  amendments  affect  various  parts 
of  the  MUTCD  and  are  intended  to 
expedite  traffic,  improve  safety,  and 
provide  a  more  uniform  application  of 
highway  signs,  signals,  and  markings. 
DATE:  Comments  must  be  received  on  or 
before  July  22, 1985. 

ADDRESS:  Submit  written  comments, 
preferably  in  triplicate,  to  FHWA 
Docket  No.  85-1.  Federal  Highway 
Administration,  Room  4205.  HCC-10.  400 
Seventh  Street,  SW.,  Washington.  DC. 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  7:45  a.m.  and  4:15  p.m. 
ET,  Monday  through  Friday.  Those 
desiring  notification  or  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  O.  Russell,  Office  of  Traffic 
Operations,  (202)  426-0411,  or  Mr. 
Michael  J.  Laska,  Office  of  the  Chief 
Counsel,  (202)  426-0762.  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590, 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  ET,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  prepares  and  issues  the  national 
standards  for  traffic  control  devices 
used  on  all  streets  and  highways  open  to 
public  travel.  These  standards  are 
published  in  the  MUTCD  which  has 
been  incorporated  by  reference  into  title 
23,  Code  of  Federal  Regulations  (CFR) 


Parts  625  and  655.  The  .MUTCD  is 
available  for  inspection  and  copying  as 
prescribed  in  49  CFR  Part  7,  Appendix 
D.  It  may  be  purchased  for  830.00  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC.  20402,  Stock  No.  050- 
001-81001-8.  The  FHWA  both  receives 
requests  and  initiates  recommendations 
for  changes  (i.e..  amendments)  to  the 
MUTCD.  This  request  is  being  processed 
in  accordance  with  the  informal 
rulemaking  procedure  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553)  and  the  procedures  issued  pursuant 
to  Executive  Order  12291. 

Part  II— Signs  of  the  MUTCD  is 
organized  into  subparts  based  on  three 
general  types  of  signs  (regulatory  signs, 
warning  signs,  and  guide  signs),  and  the 
special  application  of  these  signs.  Since 
the  application  of  many  guide  signs 
varies  significantly  with  the  class  of 
highway  in  which  they  are  used,  the 
specific  standards  and  guidelines  for  the 
design  and  use  of  guide  signs  are 
organized  principally  into  three  subparts 
on  the  class  of  highway.  These  subparts 
are  Part  II-D,  Guide  Signs- 
Conventional  Roads;  Part  II-E.  Guide 
Signs— Expressways;  and  Part  II-F. 
Guide  Signs — Freeways. 

Recreational  and  Cultural  Interest 
Area  Signs  presently  are  classified  in 
the  MUTCD  as  a  type  of  guide  sign. 
Consequently,  standards  and  guidelines 
for  recreational  and  cultural  interest 
area  signs  are  covered  in  each  of  these 
three  subparts  (Part  II-D,  Part  II-E,  and 
Part  II-F). 

Two  numbered  sections  of  the 
MUTCD  apply  exclusively  to  these 
signs.  These  sections  are  2D-44  and  2E- 
39.  Section  2F-41  applies  indirectly. 

On  August  8, 1973,  the  National  Park 
Service  (NPS)  and  the  FHWA  entered 
info  a  Memorandum  of  Understanding 
which  resolved  certain  issues  relating  to 
recreational  symbol  signs  used  within 
the  National  Park  System.  Official 
MUTCD  Ruling  Sn-84  (Chng.)  was  made 
on  August  30, 1974,  to  permit  the  use  of 
the  88  NPS  recreational  symbols  within 
public  parks  on  recreation  roads. 

On  December  9, 1975,  the  NPS  wrote 
the  FHWA  advising  of  the  many 
requests  from  State  and  local 
governments  for  information  concerning 
the  88  recreational  symbols  and  their 
use.  The  NPS  also  requested  and 
received  agreement  from  the  FHWA  that 
an  interagency  task  force  on  signing  and 
symbols  be  formed  to  develop  a  special 
use  category  (standards)  for  recreational 
areas. 

The  task  force  was  formed  in 
February  1976,  with  representatives 
from  the  U.S.  Army  Corps  of  Engineers. 
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the  Bureau  of  Land  Management,  the 
U.S.  Forest  Service,  the  NPS.  and  the 
FHWA.  The  original  intent  of  the  \iisk 
force  effort  was  to  develop  a  new  and 
separate  document  apart  from  the 
MUTCD  for  recreational  signing. 
However,  due  to  the  volume  of  the 
proposed  new  document,  it  was 
recommended  by  the  Office  of  Traffic 
Operations  (OTO)  of  the  FHWA  that  the 
task  force  committee  rewrite  the 
proposed  standards  as  a  new  part  of  the 
MUTCD. 

The  proposed  new  part  was 
completed  and  the  above  interagency 
task  force  members  voted  unanimously 
to  recommend  that  it  be  approved  for 
signing  roads,  trails,  structures,  and 
other  facilities  located  in  recreational 
and  cultural  interest  areas. 

On  June  3, 1977,  OTO  personnel 
submitted  request  Sn-219  (Chng.)  to  the 
National  Committee  on  Uniform  Traffic 
Control  Devices  (NC|  Signs  Technical 
Committee  to  consider  adding  the 
recreational  sign  standards  to  the 
MUTCD.  At  the  June  22-24, 1977,  NC 
meeting  in  Portland,  Maine,  the  Signs 
Technical  Committee  recommended 
denial  of  request  Sn-219  (Chng.)  giving 
the  following  reasons: 

1.  No  action  should  be  taken  until  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO) 
Traffic  Engineermg  Subcommittee  Task 
Force  report  on  an  overall  sign  program 
for  directional  service  signing  has  been 
developed  and  given  consideration. 

2.  The  Signs  Technical  Committee 
does  not  want  to  approve  the  signs  for 
all  roads. 

3.  The  Red  Cross  symbol  in  the 
proposal  cannot  be  used  until  the 
American  Red  Cross  gives  its 
permission. 

On  May  19. 1978.  OTO  resubm.itted 
request  Sn-219  (Chng.].  Recreational 
and  Cultural  Interest  Area  Signs,  for 
reconsideration  and  recommendation  by 
the  Signs  Technical  Committee  at  the 
June  1978,  meeting  in  Phoenix.  Arizona. 
The  OTO  May  19. 1978,  submittal 
stressed  the  amount  of  effort  expended, 
the  reason  for  the  request,  and  the  need 
for  development  of  these  national 
standards  and  the  need  to  relieve  the 
NPS  of  a  burden  which  was  an  FHWA 
responsibility.  At  the  June  1978  meeting, 
the  Signs  Technical  Committee  assigned 
this  matter  to  a  task  force  for  review. 
The  task  force  submitted  its 
recommendation  on  this  issue  which 
was  subsequently  adopted  by  the  NC  in 
June  1980.  The  adopted  recommendation 
is  as  follows; 

Issue  an  interpretation  which  approves 
recreational  and  cultural  interest  area  signing 
for  those  States  which  have  identified  the 
need  for  such  signing.  Such  signing  should  be 


limited  to  those  streets/highways  adjacent  to 
or  within  the  recreational/cultural  interest 
area  and  also  to  those  services,  recreational 
or  cultural  facilities,  or  activities  that  are 
within  the  area  under  the  jurisidiction  of  the 
recreational/cultural  agency.  Moveover,  this 
type  of  signing  would  not  be  used  on 
freeways  and  would  have  the  lowest  priority 
of  use  on  other  roads  needing  signing  at  a 
specific  location  including  General 
Information  Signs  which  identify  boundary 
lines  and  the  names  of  lakes  and  rivers.  (The 
various  symbols  shall  be  in  accordance  with 
the  understanding  reached  under  NF>S  88). 

Recreational  and  cultural  Interest 
Area  Signs  provide  directional 
information  to  facilities,  structures,  and 
places:  inform  the  public  oT  certain  rules 
and  regulation,s;  and  identify  various 
services  available  to  the  public.  The 
information  provided  to  motorists  is  of 
lower  priority  than  directional 
information  for  cities  and  numbered 
highway  routes  and  the  symbols  are 
limited  solely  to  those  88  symbols 
previously  adopted  by  FHWA.  The 
symbols  may  be  used  to  sign 
conventional  roads,  trails,  structures, 
and  facilities,  and  for  special  purposes 
such  as  maps,  brochures,  displays, 
posters,  and  for  interpretive  and 
management  use. 

The  FHWA  proposes  to  amend  the 
MUTCD  by  combining  all  the  pertinent 
provisions  on  recreational  and  cultural 
interest  area  signing  into  one  subpart. 
II-H  Recreational  and  Cultural  Interest 
Area  Signs.  The  FHVVA  believes  that  the 
proposed  amendmenf  will  eliminate 
considerable  duplication  in  the  MUTCD 
and  the  possibility  for  confusion 
resulting  from  the  present  scattering  of 
the  limited  standards  and  cross- 
referencing  of  pro\  isions  for  recreation 
signing  among  the  three  subparts.  The 
unification  and  expanded  provisions 
will  provide  users  of  the  MUTCD  with  a 
complete  subpart  for  this  special  type  of 
signing  and  will  simplifv  the  use  of  the 
MUTCD 

The  proposal  has  been  prepared 
principally  as  a  new  addition  to  the 
MUTCD  with  the  specific  intent  to 
retain  the  present  standards  and 
guidelines.  Present  Sections  2D-44,  2E- 
39.  and  2F^1  will  be  combined  into  the 
new  subpart. 

This  notice  of  proposed  amendments 
is  being  published  so  that  interested 
persons  may  participate  in  the 
processing  of  a  proposed  amendment  to 
the  MUTCD.  The  FHVVA  will  consider 
all  written  comments  received.  Based 
upon  comments  received  and  on  its  own 
review,  the  FHWA  will  prepare  a  final 
amendment  to  the  MUTCD  which  will 
be  published  in  the  Federal  Register  and 
incorporated  by  reference  m  the  Code  of 
Federal  Regulations. 


The  FHWA  is  inviting  comments  on 
its  proposal  to  amend  the  MLTCD  as 
follows: 

1.  Delete  in  their  entirety  Sections  2D- 
44.  2E-39.  and  2F-41 

2.  Add  a  new  Part  II-H.  Recreational 
and  Cultural  Interest  Area  Signs^ 

This  notice  of  proposed  amendments 
to  the  MUTCD  is  issued  under  the 
authority  of  23  U.S.C.  109(d).  315.  and 
402(a).  and  the  delegation  of  authohtv  in 
49  CFR  1.48(b) 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  proposal  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation.  For  the 
reasons  stated  herein  under  the  criteria 
of  the  Regulatory  Flexibility  Act.  it  is 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Due  to  the  preliminary  nature  of  this 
inquiry,  a  regulatory  evaluation  has  not 
been  prepared  at  this  time.  The 
expected  impact  of  the  changes 
requested  is  so  minimal  that  a  full 
regulatory  evaluation  does  not  appear  to 
be  warranted.  The  need  to  further 
evaluate  economic  consequences  will  be 
reviewed  on  the  basis  of  the  comments 
submitted  in  response  to  this  notice. 

List  of  Subjects  in  23  CFR  Parts  625  and 
655 

Design  standards.  Grant  programs- 
transportation.  Highways  and  roads, 
Signs.  Traffic  regulations.  Incorporation 
by  reference. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205  Highway  Research. 
Planning  and  Construction,  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  program  and  activities  apply  to  this 
program) 

Copies  of  the  proposed  text  changes 
to  the  MUTCD  will  be  distributed  to 
everyone  currently  appearing  on  the 
FHWA  mailing  list  for  MUTCD  matters. 
Those  wishing  to  be  added  to  the 
mailing  list  or  receive  copies  of  the 
proposed  text  should  write  to  the 
Federal  Highway  Administration 
(FHWA),  Office^of  Traffic  Operations. 
400  Seventh  Street.  SW..  Washington. 
DC  20590  or  contact  Mr.  Philip  O. 
Russell  (202)426-0411. 

Issued  on  Februar>'  20,  1985. 
R.  A.  Bamhart. 

Federal  Highway  Administrator,  Federal 
Hiiihway  Administration. 
[FR  Doc  85-6107  Filed  3-14-85:  6:45  am) 
BILLING  CODC  4t10-22-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3400,  3420,  and  3460 

Coal  Management— General; 
Competitive  Leasing;  and 
Environment;  Amendment 
Implementing  Some 
Recommendations  of  the  Office  of 
Technology  Assessment  to  tfie 
Federal  Coal  Leasing  Program 

aqency:  Bureau  of  Land  Management, 
Interior. 

ACTKM:  Proposed  rulemaking. 

SUMMARY:  This  proposed  rulemaking 
would  implement  certain  responses  by 
the  Secretary  of  the  Interior  to  the  Office 
of  Technology  Assessment's 
Environmental  Protection  in  the  Federal 
Coal  Leasing  Program.  The  Office  of 
Technology  Assessment  identified  10 
options  in  areas  of  environmental 
concern  that  could  be  the  basis  of 
reducing  the  public  perception  that 
environmental  effects  of  mining  were 
not  given  thorough  consideration  during 
coal  leasing.  The  Secretary's  July  9. 1984. 
response  to  the  report  contained  a  series 
of  proposals  for  procedural  changes. 
This  proposed  rulemaking  would 
implement  those  changes  which  the 
Secretary  determined  should  be 
implemented  through  changes  in  the 
existing  regulations. 
DATE;  Comments  should  be  submitted 
by  April  15, 1985.  Comments  postmarked 
or  received  after  the  cited  date  may  not 
be  considered  in  the  decisionmaking 
process  on  the  issuance  of  a  final 
rulemaking. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  1800  C  Street,  N.W.. 
Washington.  D.C.  20230.  Comments  will 
be  available  for  public  review  in  Room 
5555  of  the  above  address  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.). 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Smith,  (202)  343-4774 

or 
Robert  C.  Bruce,  (202)  343-8735. 
SUPPLEMENTARY  INFORMATION:  The 

Congress,  in  the  Department  of  the 
Interior  Fiscal  Year  1984  Appropriations 
Act,  directed  the  Office  of  Technology 
Assessment  to  assess  whether  the 
Federal  coal  management  program 
ensures  the  development  of  coal  leases 
in  an  environmentally  compatible 
manner.  The  resulting  report. 
Environmental  Protection  in  the  Federal 
Coal  Leasing  Program,  was  given  to  the 


Department  of  the  Interior  on  May  24, 
1984,  and  contained  policy  goals/options 
in  10  areas  of  environmental  concern. 

The  Department  of  the  Interior 
responded  to  the  report  by  proposing  a 
number  of  procedural  changes  in  the 
policy  goal/ option  areas  identified  by 
the  Office  of  Technology  Assessment. 
The  policy  goal/option  areas  in  which 
regulatory  changes  would  be  required 
are:  (1)  To  improve  the  effectiveness  of 
public  participation  (option  3);  (2)  to 
improve  the  data  base  by  calling  for  all 
resource  information  (not  just  coal) 
when  initiating  land  use  planning  (part 
of  response  to  option  6):  and  (3)  to 
incorporate  cumulative  impact 
assessments  in  pre-sale  planning 
decisions  (option  7). 

The  changes  made  by  this  proposed 
rulemaking  will  be  incorporated  in  a 
final  rulemaking  which  will  be  published 
simultaneously  with  a  final  rulemaking 
covering  the  recommendations  of  the 
Commission  on  Fair  Market  Value 
Policy  for  Federal  Coal  Leasing  that 
were  contained  in  a  proposed 
rulemaking  that  appeared  in  the  Federal 
Register  on  November  5.  1984  (49  FR 
44221).  In  order  to  provide  the  public  an 
opportunity  to  give  consideration  to  the 
effects  of  both  documents,  the  comment 
period  on  the  proposed  rulemaking  of 
November  5, 1984,  has  been  reopened 
and  will  now  close  at  the  same  time  the 
comment  period  closes  on  this  proposed 
rulemaking. 

The  changes  that  would  be  made  by 
the  proposed  rulemaking  have  been 
included  in  the  proposed  action  studied 
in  the  Federal  Coal  Management  Draft 
Environmental  Impact  Statement 
Supplement  and  are  set  out  in  Appendix 
6,  p.  410,  to  that  document.  The 
Department  of  the  Interior  anticipates 
that  comments  on  the  Draft 
Environmental  Impact  Statement 
Supplement  will  include  comments  on 
the  changes  that  would  be  made  by  the 
proposed  rulemaking,  particularly  as 
they  relate  to  the  Federal  Coal 
Management  Program  as  a  whole.  All 
comments  on  the  Draft  Environmental 
Impact  Statement  Supplement  which 
relate  to  this  proposed  rulemaking  will 
be  considered  in  the  decisionmaking 
process  on  the  issuance  of  a  final 
rulemaking.  In  addition,  no  final 
rulemaking  will  be. issued  until  the 
Federal  Coal  Management  Final 
Environmental  Impact  Statement  is 
completed. 

As  part  of  the  Department  of  the 
Interior's  effort  to  promulgate 
regulations  with  public  input,  a 
document  incorporating  the  concepts 
contained  in  this  proposed  rulemaking 
was  provided  to  representatives  of  the 
coal  industry.  State  governments  and 


conservation  groups  in  late  November 
1984  for  review  and  any  comments  they 
might  wish  to  offer.  Meetings  were  held 
on  December  6  and  7, 1984,  in  Denver, 
Colorado  to  hear  from  industry  and 
State  governments.  A  separate  meeting 
was  conducted  on  January  8, 1985,  to 
hear  from  representatives  of 
environmental  groups.  All  of  the 
comments  received  at  the  meetings  were 
given  careful  consideration,  with 
adoption  of  a  request  that  would 
strengthen  State  and  public 
participation  in  the  coal  management 
program  by  making  the  Department  of 
the  Interior  even  more  responsive  to 
State  and  public  concerns.  All  of  the 
comments  received  at  the  meetings 
described  above  will  be  included  in  the 
docket  of  comments  on  the  proposed 
rulemaking  to  give  the  public  an 
opportunity  to  review  them. 

As  part  of  his  response  to  option  3  of 
the  Office  of  Technology  Assessment 
Report,  the  Secretary  of  the  Interior 
proposed  setting  a  minimum  time  period 
for  public  comments  on  Federal  coal 
management  decisions  in  both 
Department  of  the  Interior  regidationa 
and  Bureau  of  Land  Management 
Manuals.  This  response  would  be 
implemented  in  this  proposed 
rulemaking  by  the  addition  of  a  new 
§  3400.6  that  would  provide  a  minimum 
comment  period  of  30  days.  An 
additional  response  to  option  3  that 
would  be  provided  by  this  proposed 
rulemaking  is  the  inclusion  in  the 
regulations  of  language  from  the 
Federal-State  Coal  Advisory  Board 
Charter.  Tlie  two  sentences  that  would 
be  added  to  f  3000.4  state  that  the 
recommendations  of  the  Regional  Coal 
Team  will  be  accepted  by  the  Secretary 
of  the  Interior  unless  there  are 
overriding  National  interest 
considerations  or  unless  the  Secretary 
accepts  a  State  Governor's 
recommendations. 

The  response  of  the  Secretary  of  the 
Interior  to  option  6  of  the  Office  of 
Technology  Assessment  Report  was  to 
recommend  combining  the  call  for  coal 
resource  information,  made  at  the 
beginning  of  the  land  use  planning 
process,  with  a  call  for  other  resource 
information  relevant  to  evaluating  lands 
for  potential  coal  leasing  offering.  The 
proposed  rulemaking  would  expand  the 
language  in  §  3420.1-2(a)  to  include  a 
call  for  coal  and  other  resource 
information. 

The  Secretary  of  the  Interior,  in 
response  to  option  7  of  the  Office  of 
Technology  Assessment  Report, 
recommended  the  reinstatement  of  the 
threshold    oncept  in  the  coal 
management  regulations.  This 
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recommendation  would  be  carried  out 
by  this  proposed  rulemaking  by  the 
addition  of  a  new  paragraph  (f)  to 
§  3420.1-4  which  would  reinstate  the 
threshold  concept.  This  proposed 
change  would  remove  some  confusion 
that  seems  to  have  arisen  from  the 
removal  of  the  threshold  concept  from 
the  coal  management  program 
regulations  in  the  July  1982  amendments 
while  leaving  it  in  the  land-use  planning 
regulations  in  43  CFR  Group  1600.  The 
reinstatement  of  this  concept  in  the  coal 
management  program  regulations  should 
remove  the  doubt  expressed  by  some 
that  the  Department  was  not  fulfilling  its 
responsibilities  under  the  Federal  Land 
Policy  and  Management  Act  of  1976  and 
the  National  Environmental  Policy  Act 
of  1969. 

The  proposed  rulemaking  would  add  a 
new  paragraph  (b)  to  §  3420.1-fl  of  the 
existing  regulations  which  would 
provide  that  activity  planning  would 
begin  with  the  Regional  Coal  Team 
meeting  that  reviews  land-use  data/ 
decisions  and  the  market  analysis.  This 
change  would  implement  the  Secretary 
of  the  Interior's  response  to  option  3  of 
the  Office  of  Technology  Assessment 
Report. 

Another  change  made  by  the 
proposed  rulemaking  that  would 
implement  a  portion  of  the  Secretary  of 
the  Interior's  response  to  option  3  of  the 
Office  of  Technology  Assessment  Report 
would  add  new  language  to  §  3461.3- 
1(a).  The  new  language  would  reinstate 
the  public  comment  period  on  the 
application  of  the  unsuitability  criteria 
in  land-use  planning. 

The  principal  author  of  this  proposed 
rulemaking  is  Carole  Smith,  Division  of 
Solid  Mineral  Leasing,  Bureau  of  Land 
Management,  assisted  by  the  staff  of  the 
Office  of  Legislation  and  Regulatory 
Management.  Bureau  of  Land 
Management. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102[2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

The  changes  that  would  be  made  by 
this  proposed  rulemaking  should  not 
affect  small  businesses  engaged  in  the 
coal  industry.  Establishing  a  minimum 


comment  period  of  30  days  for  coal 
program  actions,  combining  the  call  for 
coal  resource  information  with  a  call  for 
all  resource  information,  reinstating 
thresholds  in  the  coal  management 
program  regulations,  and  acceptmg  the 
recommendations  of  the  Regional  Coal 
Team  in  most  circumstances — these 
changes  should  not  affect  either  the 
number  of  small  business  set-aside 
tracts  or  the  number  of  such  tracts 
offered  as  small  business  leasing 
opportunities  in  regional  coal  lease 
sales. 

This  proposed  rulemaking  contains  no 
additional  information  collection 
requirements  requiring  the  approval  of 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3507. 

List  of  Subjects 

43  CFR  Part  3400 

Coal,  Intergovernmental  relations. 
Mines,  Public  lands — classification. 
Public  lands — mineral  resources. 

43  CFR  Part  3420 

Administrative  practice  and 
procedure,  Coal.  Environmental 
protection.  Intergovernmental  relations. 
Mines,  Public  lands — mineral  resources. 

43  CFR  Part  3460 

Coal,  Environmental  protection. 
Mines,  Public  lands^-classification. 
Public  lands — mineral  resources. 

Under  the  authority  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  and 
supplemented  (30  U.S.C.  181  et  seq),  the 
Mineral  Leasing  Act  for  Apquired  Lands, 
as  amended  (30  U.S.C.  351-359),  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1701  et  seq.),  the 
Surface  Mining  control  and  Reclamation 
Act  of  1977  (30  U.S.C.  1201  et  seq.).  the 
Multiple  Mineral  Development  Act  (30 
U.S.C.  521-531).  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  the  Federal  Coal 
Leasing  Amendments  Act  of  1978.  as 
amended  (90  Stat.  1083-2075)  and  the 
Small  Business  Act  of  1953.  as  amended 
(15  U.S.C.  631  et  seq.),  it  is  proposed  to 
amend  Group  3400,  Subchapter  C, 
Chapter  II  of  Title  43  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

PART  3400— [AMENDED] 

§3400.4    [Amended! 

1.  Section  3400.4  is  amended  by: 

a.  Redesignating  paragraphs  (d),  (e) 
and  (f)  as  paragraphs  (e).  (f)  and  (g) 
respectively;  and 

b.  Adding  a  new  paragraph  (d)  to 
read: 


(d)  The  regional  coal  team 
recommendabons  shall  be  accepted 
except:  (Ij  In  the  case  of  an  overriding 
national  interest;  or  (2)  in  the  case  the 
advice  of  the  Govemor(s)  which  is 
contrary  to  the  recommendations  of  the 
regional  coal  team  is  accepted  pursuant 
to  !  3420.4-3(c)  of  this  title.  In  cases 
where  the  regional  coal  team's  advice  is 
not  accepted,  a  written  explanation  of 
the  reasons  for  not  accepting  the  advice 
shall  be  provided  to  the  regional  coal 
team  and  made  available  for  public 
review. 

•  *        •        •        • 

2.  A  new  \  3400.6  is  added  to  read: 

§  3400.6    Minimum  comment  period. 

Unless  otherwise  required  in  group 
3400  of  this  title,  a  minimm  period  of  30 
days  shall  be  allowed  for  public  review 
and  comment  where  such  review  is 
required  for  Federal  coal  management 
program  activities  under  group  3400  of 
this  title. 

PART  3420— (AMENDED] 

§3420.1-2    [Amended] 

3.  Section  3420.1-2  is  amended  by: 

a.  Revising  the  heading  to  read: 

§  3420.1-2    Call  for  coal  resource  and 
other  resource  Information. 

b.  Amending  paragraph  (a)  by 
removing  the  phrase  "Call  for  Coal 
Resource  Information"  where  it  appears 
and  replacing  it  with  the  phrase  "Call 
for  Coal  and  Other  Resource 
Information"  and  by  removing  the 
phrase  "coal  resource  development 
potential"  where  it  appears  and 
replacing  it  with  the  phrase  "coal 
resource  development  potential  and  on 
other  resources  which  may  be  affected 
by  coal  development"; 

c.  Amending  paragraph  (b)  by 
removing  the  phrase  "Call  for  Coal 
Resource  Information"  where  it  appears 
and  replacing  it  with  the  phra»e  "Call 
for  Coal  and  Other  Resoruce 
Information";  and 

d.  Amending  paragraph  (c)  by 
removing  the  phrase  "Call  for  Coal 
Resource  Information"  in  the  two  places 
it  appears  and  replacing  it  with  the 
phrase  "Call  for  Coal  and  Other 
Resoruce  Information". 

§  3420.1-4    [Amended] 

4.  Seciton  3420.1-4  is  amended  by 
adding  a  new  paragraph  (f)  to  read: 

*  •         *         •         # 

(f)  In  its  review  of  cumulative  impacts 
of  coal  development,  the  regional  coal 
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team  shall  consider  any  threshold 
analysis  performed  during  land-use 
planning  as  required  by  §  1610.4-4  of 
this  title  and  shall  expand  this  analysis, 
where  appropriate,  to  the  broader  area. 

§3420.1-«    [Amended] 

5.  Section  3420.1-a  is  amended  by: 

a.  Adding  the  Figure  "(a)"  at  the 
beginning  of  the  existing  text;  and 

b.  Adding  a  new  paragraph  (b)  to 
read: 

*  •         •         •         . 

(b)  Activing  planning  shall  begin  with 
the  regional  coal  team  meeting  that 
reviews  mark  analyses  and  land-use 
planning  summaries.  The  market 
analyses  and  land-use  planning 
summaries  shall  be  available  at  least  45 
days  prior  to  such  meeting. 

PART  3460-{ AMENDED] 
§3461.3-1     [Amended] 

6.  Section  3461.3-l(a)  is  amended  by: 

a.  Redesignating  paragraph  (a)(2)  as 
paragraph  (a)(3);  and 

b.  Adding  a  new  paragraph  (a)(2)  to 
read: 

(a)  •   *   • 

(2)  Public  comments  on  the 
application  of  the  unsuitability  criteria 
shall  be  solicited  by  a  notice  published 
in  the  Federal  Register.  This  call  for 
comments  may  be  part  of  the  call  for 
public  comments  on  the  draft  land-use 
plan  or  land-use  analysis.  This  notice 
shall  announce  the  availability  of  maps 
and  other  information  describing  the 
results  of  the  application  and  the 
application  process  used. 

*  •         •         »         • 

|.  Steven  Criles, 

Deputy  Assistant  Secretary  of  the  Interior. 
March  4.  1985. 

(FR  Doc.  85-6196  Filed  3-14-65;  8:45  am] 
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43  CFR  Part  3420 

Competitive  Leasing;  Amendments  to 
Federal  Coai  iManagement 
Regulations;  Reopening  of  Comment 
Period 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  reopening  of  comment 
period. 


SUMMARY:  The  proposed  rulemaking 
that  would  amend  the  coal  management 
regulations  to  implement  certain 
recommendations  of  the  Commission  on 
Fair  Market  Value  Policy  for  Federal 
Coal  Leasing  was  published  in  the 
Federal  Register  on  November  5. 1984 
(49  FR  44221),  with  a  comment  period 


that  closed  on  January  4,  1985.  Since 
that  publication,  the  Secretary  of  the 
Interior  has  determined  to  publish  a 
proposed  rulemaking  that  incorporates 
certain  recommendations  of  the  Office 
of  Technology  Assessment  on  Federal 
Coal  Leasing.  In  order  to  give  the  public 
an  opportunity  to  corsider  the  effect  of 
both  of  these  proposed  rulemakings  on 
the  Federal  Coal  Leasing  Program,  the 
comment  period  on  the  proposed 
rulemaking  incorporating  the 
recommendations  of  the  Commission  on 
Fair  Market  Value  Policy  is  hereby 
being  reopened  to  coincide  with  the 
comment  period  on  the  proposed 
rulemaking  incorporating  the 
recommendations  of  the  Office  of 
Technology  Assessment.  The  changes 
contained  in  this  proposed  rulemaking 
are  included  in  the  preferred  alternative 
studied  in  the  Federal  Coal  Management 
Draft  Environmental  Impact  Statement 
Supplement  and  are  discussed  in 
Appendix  6,  p.  358.  The  Department  of 
the  Interior  anticipates  that  comments 
on  the  Draft  Environmental  Impact 
Statement  Supplement  will  include 
comments  on  this  proposed  rulemaking, 
particularly  as  they  relate  to  the 
program  as  a  whole.  AH  comments  on 
the  Draft  Environmental  Impact 
Statement  Supplement  which  relate  to 
this  proposed  rulemaking  will  be 
considered  in  the  decisionmaking 
process  on  the  issuance  of  a  final 
rulemaking.  In  addition,  a  final 
rulemaking  will  not  be  issued  until  the 
Federal  Coal  Management  Final 
Environmental  Impact  Statement 
Supplement  is  completed. 

date:  Comments  should  be  submitted 
by  April  15,  1985.  Comments  postmarked 
or  received  after  the  cited  date  may  not 
be  considered  in  the  decisionmaking 
process  on  the  issuance  of  a  final 
rulemaking. 

address:  Comments  should  be 
submitted  to:  Director  (140),  Bureau  of 
Land  Management.  1800  C  Street,  N.W.. 
Washington,  D.C.  20230. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Walker,  (202)  343^636.  Dan  Dick, 

(202)  343-3537. 

\.  Steven  Griles,  I 

Deputy  Assistant  Secre^iry  of  the  Interior. 

March  4.  1985. 

|FR  Doc.  85-6197  Filed  *-14-85:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[General  Docket  NO.  83-989;  FCC  85-97) 

Enforcement  of  Prohibitions  Against 
the  Use  of  Common  Carriers  for  the 
Transmission  of  Obscene  Materials 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  In  this  Second  Notice  of 
Proposed  Rulemaking,  the  FCC  proposes 
to  amend  its  rules  to  provide  a  defense 
to  enforcement  of  prohibitions  against 
dial-a-pom  services,  pursuant  to  the 
Communications  Act,  as  amended.  An 
earlier  regulation  adopted  by  the  FCC 
was  found  to  be  unconstitutional  by  the 
court.  The  FCC  is  responding  to  the 
standards  set  forth  in  the  court's 
decision. 

DATES:  Comments  must  be  submitted  on 
or  before  May  14, 1985  and  reply 
comments  on  or  before  June  11, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Talens,  Chief,  Domestic 
Services  Branch,  Facilities  Division. 
Common  Carrier  Bureau.  (202)  634-1800. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  64 

Telephone. 

Second  Notice  of  Proposed  Rulemaking 

In  the  Mdtter  of  Enforcement  of 
Prohibitions  Against  the  Use  of  Common 
Carriers  for  the  Transmission  of  Obscene 
Materials  (Gen.  Docket  No.  83-989). 

Adopted;  March  1,  1985. 

Released:  March  8,  1985. 

By  the  Commission. 

1.  This  Second  Notice  of  Proposed 
Rulemaking  solicits  additional 
comments  on  regulations  the 
Commission  is  under  mandate  to  adopt 
pursuant  to  Section  223  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  223.  Section  223, 
inter  alia,  imposes  fines  on  those  who 
use  telephone  facilities  to  transmit 
obscene  or  indecent  messages  to 
individuals  under  eighteen  years  of  age. 
It  also  requires  the  Commission  to 
promulgate  regulations  which,  in  effect, 
restrict  access  of  minors  to  such 
services.'  In  a  Report  and  Order 


'  More  specifically.  Section  223(b)  imposes  finus. 
not  to  exceed  $50,000  per  day.  upon  those  who,  for 

Continu«iJ 
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adopted  June  4. 1984,  49  FR  24996  (June 
19, 1984),  the  Commission  promulgated  a 
regulation  after  reviewing  comments 
and  reply  comments  submitted  in 
response  to  a  Notice  of  Inquiry  (NOI)  « 
and  a  Further  Notice  of  Inquiry  and 
Notice  of  Proposed  Rulemaking 
(NPRMj.s  On  November  2, 1984,  the 
United  States  Court  of  Appeals  for  the 
Second  Circuit  found  the  Commission 
had  failed  to  justify  the  regulation.*  In 
this  Second  Notice  we  seek  further 
public  comment  on  proposals  to  restrict 
minors'  access  to  obscene  or  indecent 
telephone  communications,  in  response 
to  the  Court's  Decision. 

Background 

2.  On  September  9, 1983,  the 
Commission  adopted  its  NOI.  which 
focused  on  the  scope  of  the 
Commission's  authority  to  take  action 
against  "dial-a-pom"  services  under 
Section  223  of  the  Act  *  and  on  the 


10511 


commercial  purposes  use  their  telephone  or  allow 
others  to  use  telephone  facilities  under  their  control 
to  transmit  obscene  or  indecent  messages  to 
individuals  under  eighteen  years  of  age.  The 
Commission  is  under  mandate  to  develop  a 
regulation  restricting  access  by  minors  to  "dial-a- 
porn'  services.  47  U.S.C.  223(b)(2).  A  defendant  may 
defend  against  prosecution  under  the  statute  by 
attempting  to  restrict  access  in  accordance  with  the 
Commission's  regulation.  Section  223(b)(2)  is  set  out 
at  note  6,  infra.  See  also  note  5.  infra 

'  48  FR  43348  (September  23. 1983) 

'  49  FR  2124  (January  !&  1984). 

*  See  Carlin  Communications.  Inc.  v  FCC.  749 
F.2d  113  (2d  Cir.  1984).  (hereinafter  referred  to  as  the 
"Court  Decision"), 

°  In  our  SOI.  we  described  the  "dial-a-pom" 
service  that  resulted  in  passage  of  the  legislation  as 
follows: 

High  Society  Magazine.  Inc  and  Car-Bon 
Publishers  obtained  the  Dial-It  number  in  a  lottery 
for  Dial-It  numbers  conducted  by  New  York 
Telephone  in  January  1983.  The  number  was 
thereafter  advertised  in  "High  Society  Live!" 
magazine  and.  in  February  1983.  operation  of  the 
service  commenced  When  the  number  is  dialed,  the 
caller  hears  a-description  or  depiction  of  actual  or 
simulated  sexual  behavior.  The  messages,  which 
are  changed  at  least  once  daily,  are  available  to 
any  caller,  twenty  four  hours  a  day.  every  day.  As 
the  local  common  earner.  New  York  Telephone 
does  not  operate  the  message  service  but  provides 
the  Dial-It  service  capability  pursuant  to  an 
intrastate  tariff  filed  with  the  Public  Service 
Commission  of  New  York.  That  tariff,  which  applies 
to  all  New  York  Telephone  Dial-It  services, 
explicitly  provides  that  the  subscriber  has  exclusive 
control  over  the  content  and  quality  of  the  message 
recorded  and  that  the  telephone  company  assumes 
no  liability  therefor 

The  Dial-It  number  operated  by  High  Society  has 
apparently  been  widely  disseminated  and  called. 
Sources  calculate  that  the  service  receives  up  to 
500.000  calls  a  day  yielding  approximately  $10,000 
for  High  Society  and  $35,000  for  New  York 
Telephone  per  day  before  costs  (Citations  omitted 
and  emphasis  added). 

As  was  further  explained, 

Pursuant  to  the  local  tariff  for  Dial-It  services, 
prior  to  May  1983  High  Society  received  2«  for  each 
local  call  while  New  York  Telephone  received  7t  (of 
which  6.96t  IS  estimated  as  New  York  Telephone  s 
cost).  As  of  May  1983.  High  Society  continued  to 


extent  to  which  the  Commission  ought 
to  exercise  its  discretion  to  use  any  such 
authority.  Meanwhile,  Congress 
amended  Section  223  of  the  Act  and 
answered  some  of  the  questions  raised 
in  the  NOI.  such  as  the  authority  of  the 
Commission  to  impose  fines  for 
violations.  The  amendment  did  not 
answer  certain  other  questions, 
however.  Accordingly,  the  Commission 
issued  its  NPRM  to  permit  public 
comment  on  the  issues  raised  in  the  NOI 
with  reference  to  amended  Section  223, 
and  to  solicit  comments  and  suggestions 
on  the  rules  and  regulations  that  the 
Commission  must  adopt,  if  practicable, 
under  the  mandate  of  the  new 
amendment,*  The  Commission  sought 
ideas  and  comments  on  rules  and 
regulations  that  are  technically  and 
economically  feasible  which  could  limit 
dial-a-pom  access  to  adults,  including 
approaches  such  as  operator 
intervention,  blocking  technology,  hour 
limitations,  and  limitations  on 
advertisements. 

3.  After  analyzing  the  comments 
submitted  in  response  to  its  NOI  and 
NPRM.  the  Commission  issued  its 
Report  and  Order,  which  promulgated 
the  following  regulation: 

It  is  a  defense  to  prosecution  under  Seclion 
223(b)  of  the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  223(b)  (1983),  that  the 
defendant  has  taken  either  of  the  following 
steps  to  restrict  access  to  communications 
prohibited  thereunder 

(a)  Operating  only  between  the  hours  of 
9:00  p.m.  and  8:00  am  Eastern  Time,  or 

[b]  Requiring  payment  by  credit  card 
before  transmission  of  the  mes6age(s) 

49  FR  at  25003.  Subsection  (a),  referred 
to  as  a  "time-channeling"  restriction 
because  it  puts  restraints  on  the  time  of 
day  during  which  access  is  permitted, 
was  intended  to  regulate  prerecorded 
dial-a-pom  services:  subsection  (b)  was 


receive  2t  per  call,  but  New  York  Telephone  s 
revenue  per  local  call  increased  to  13«  (and  its 
average  cost  to  11.4«).  See  .New  York  Telephone 
P  S  C  Tariff  No  900  13  at  25.  High  Society  also 
receives  2«  for  each  long  distance  call  The  long 
distance  carriers  and  local  earners  divide  the 
remaining  long  distance  revenues. 

See  NOI.  48  FR  at  43349.  n.  7. 

We  note  that  it  is  more  accurate  to  refer  to  the 
"Dial-It"  service  as  the  Mass  Announcement 
Network  Service,  but  the  parlance  has  become 
accepted  and  is  used  throughout  this  preceeding  It 
should  also  be  noted  that  all  Mass  Announcement 
Services  in  the  State  of  New  York  are  on  a  976 
exchange  and  can  be  accessed  locally  or  through  an 
in'erexchange  carrier  Report  and  Order.  49  FR 
24996.  n  6. 

•  The  Commission  is  required  to  adopt  regulations 
pursuant  to  Section  223(b)(2)  Section  223(b)(2) 
provides  that. 

It  is  a  defense  to  a  prosecution  under  this 
subsection  that  the  defendant  restricted  access  to 
the  prohibited  communication  to  persons  eighteen 
years  of  age  or  older  in  accordance  with  procedures 
which  the  Commission  shall  prescribe  by  regulation. 


intended  to  regulate  live  telephone 
services  providing  sexually  explicit 
conversation,  which  generally  require 
payment  by  charge  or  credit  card  and 
which  the  Commission  found,  by  the 
very  nature  of  payment,  generally  would 
limit  access  to  adultr  As  discussed  in 
greater  detail  below,  the  United  States 
Court  of  Appeals  for  the  Second  Circuit 
set  aside  the  Commissions  regulation 
because,  in  the  court's  view,  the  record 
did  not  show  that  the  time-channeling 
regulation  was  the  least  restrictive 
available.  Court  Decision  at  122.''  In 
response  to  the  Court  Decision,  the 
Commission  now  proposes  to  adopt  a 
revised  regulation  to  accomplish  the 
mandate  of  Congress  to  prevent  access 
to  dial-a-pom  services  by  minors.  First, 
however,  we  will  carefully  review  the 
Court  Decision. 

The  Court  Decision 

4.  While  the  court  did  not  reach  the 
constitutionality  of  the  underlying 
statute,  it  did  not  find  that  the 
Commission's  time-channel  regulation 
failed  to  meet  the  high  standard  of 
review  appropriate  for  a  content-based 
regulation.' According  to  the  court,  a 
content-based  regulation  must  be 
reviewed  under  stricter  scrutiny  than 
the  mere  reasonableness  test  articulated 
by  the  United  States  Supreme  Court  in 
Young  V.  American  Mini  Threaters.  Inc.. 
427  U.S.  50  (1976)  (plurality  opinion).  In 
the  court's  view,  the  proper  standard  of 
review,  found  in  Consolidated  Edison 
Co.  V.  Public  Ser\ice  Commission,  447 
U.S.  53011980).  requires  that  the 
regulation  be  narrowly  drawn  to  further 
a  compelling  state  interest.  Court 
Decision  at  121.  Although  the  court 
indicated  that  the  governmental  interest 
in  protecting  minors  from  obscene  or 
indecent  material  is  quite  compelling,  it 
determined  that  we  failed  to 
demonstrate  adequately  that  the 
regulatory  scheme  is  narrowly  drawn  or 
that  it  is  the  least  restrictive  means  of 
protecting  minors.  The  court  stated: 

The  FCC  expressly  rejected  certain 
alternatives,  but  the  record  provides  minimal 
explanation  for  why  screening  or  bloukmg  or 
using  access  nu-mbers  would  not  be  both 
more  effective  in  limiting  the  dial-it  audience 
to  those  over  the  age  of  eighteen  and  less 
restrictive  of  adults  freedom  to  hear  what 
they  want  when  they  want  to  hear  it. 


'  The  Court  Decision  was  based  on  the  content  of 
subsection  (a)  of  the  Commission's  regulation  See 
Court  Decision  at  120  and  n,  11, 

'The  court  did  not  observe  however  that  the 
Commission's  regulation  was  not  arbitrary  or 
capricious  Moreover  the  court  explained  that  the 
Commission  6  regulation  was  content-based 
because  it  did  not  apply  to  all  "dial-it"  services, 
only  those  transmitting  obscene  or  indecent 
material.  Court  Decision  at  118.  121. 
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Court  Decision  at  122.»On  this  basis  the 
court  set  aside  the  Commission's 
regulation. 

5.  In  accordance  with  the  guidance  set 
forth  in  the  court's  decision,  the 
Commission  will  now  embark  on  a 
second  rulemaking  proceeding  through 
which  it  will  attempt  to  develop  a 
comprehensive  record.'" 

Discussion 

8.  We  have  found  in  this  proceeding 
that  there  are  three  practicable 
approaches  by  which  access  to  dial-a- 
pom  services  by  minors  may  be 
restricted:  screening  and  blocking, 
access  and  identification  codes,  and 
limiting  operational  hours.  As  we 
observed  in  our  Report  and  Order,  each 
approach  may  entail  a  variety  of 
workable  schemes,  and  some  schemes 
may  impose  simultaneous  requirements 
on  the  subscribers,  the  telephone 
company,  and/or  the  dial-a-pom  service 
provider.  One  approach  we  have  not 
discussed  but  upon  which  we  seek 
comment  responds  directly  to  the  need 
of  parents  to  police  the  use  of  their 
telephones.  Under  this  approach, 
telephone  companies  would  be  required 
to  report  on  monthly  bills  to  their 
subscribers  any  local  or  long  distance 
calls  made  to  978-type  numbers.  Dial-a- 
pom  service  providers  would  be 
required  to  reimburse  the  administrative 
costs  experienced  by  the  telephone 
companies.  One  problem,  of  course,  is 
the  effect  of  such  an  approach  on  other 
dial-it  service  providers  not  offering 
obscene  or  indecent  subject  matter.  We 
seek  comment  on  the  practicability  and 
adequacy  of  implementing  this  kind  of 
approach,  including  the  extent  to  which 
it  would  serve  as  a  viable  defense  under 
Section  223(b)(2)." 


•The  court  further  stated  thai: 

(Tlhe  (lime-channel t  regulation  |,idop!ed  by  Ihe 
CommisaionJ  denies  access  lo  adults  between 
certain  hours,  but  nol  lo  youths  who  can  easily  pick 
up  a  private  or  public  telephone  and  call  dial-a-pom 
during  Ihe  remaining  hours.  .  .  .  (and|  a  young 
person  needs  to  be  unsupervised  for  only  about 
ninety  seconds  in  order  lo  dial  Ihe  nunil>er  and  hear 
the  mess>ige. 

Id.  at  121. 

'"Earlfer  in  this  proceeding  we  proposed  and 
evaluated  schemes  such  as  advertisements, 
disclaimers,  and  a  goal-oriented  approach.  See 
Report  and  Order  at  25.000  (paras.  30-33).  Should 
any  party  commenting  on  issues  in  this  Second 
Notice  choose  lo  comment  further  on  any  of  those 
schemes,  we  ask  that  only  new  information  directly 
related  lo  Ihe  issues  specifically  delineated  herein 
be  offered.  Further,  without  intimating  our  views  on 
such  a  possibility,  we  are  cognizant  that,  after  due 
analysis  consistent  with  Ihe  standards  set  forth  by 
the  court,  we  may  find  no  solution  more  practicable 
than  the  regulation  we  adopted  in  our  earlier  Report 
and  Order,  or  that  no  regulation  at  all  is  practicable. 
See  105  Cong.  Rec.  E  5966-67  (remarks  by 
Congressman  Kastenmeier)  (December  14.  198J|. 

"  We  note  that  some  telephone  companies  are 
already  charging  subscribes  separately  for  calls  to 


7.  Screening  and  blocking.  "Blocking" 
essentially  refers  to  a  technical 
methodology  by  which  access  to  one  or 
more  preselected  telephone  numbers 
can  be  prevented.  This  generally  may  be 
achieved  by  the  installation  of 
specialized  equipment  at  the  local 
telephone  company's  central  office, 
through  either  software  modifications  in 
the  case  of  ESS  (electronic  switching 
system)  equipped  central  offices  or 
hardware  changes  where 
electromechanical  switching  is 
employed,  or  by  deployment  of  call- 
blocking  technology  in  the  subscriber's 
terminal  equipment.  In  our  Report  and 
Order.  49  FR  24998-9B  (paras.  19-26).  we 
discussed  both  methods.  We  noted  that 
these  methods  are  analogous  to  the 
postal  service's  accommodation  of  those 
who  request  non-delivery  of  "erotically 
arousing  or  sexually  provocative" 
materials,  where  the  burden  of 
implementation  lies  with  the  offeror  and 
subscriber,  not  the  government  or  the 
carrier.  Id.  Based  on  the  record,  we 
concluded  that  blocking  or  screening 
would  require  time  to  develop  and  could 
entail  costs  that  would  outweigh  the 
benefits  to  be  obtained.  We  found,  for 
example,  that  central  office  switching 
equipment  currently  in  use  is  incapable 
of  selectively  screening  or  blocking  on 
an  entire  seven  or  ten  digit  basis. 
Similarly,  we  rejected  a  blocking  device 
installed  in  telephone  equipment  at  the 
customers'  premises  because  it  required 
the  development  and  installation  on 
new  equipment. 

8.  The  court  noted  that  the 
Commission  did  not  refer  to  the 
technical  option  of  simply  blocking  all 
"976"  calls,  i.e..  blocking  an  entire 
exchange,  rather  than  blocking 
individual  numbers.  The  court  observed 
that  blocking  an  entire  exchange  raises 
the  problem  of  preventing  legitimate 
calls  to.  for  example,  weather  dial-it,  but 
it  nevertheless  suggested  that  this  option 
would  at  least  offer  the  subscriber  a 
choice  and  warranted  consideration. 
Court  Decision  at  122,  n.  14. 

9.  In  order  to  augment  the  record  on 
this  issue,  we  ask  interested  parties  to 
comment  on  the  technical  practicability 
of  offering  an  exchange  blocking  service 
through  the  central  office.  A  variant 


976  transport  service  numbers,  eg..  CAP  Telephone 
Company  in  Maryland  and  Washington.  DC.  The 
Maryland  Public  Service  Commission  requires  all 
recorded  message  services  en  the  976  exchange  to 
preface  each  recording  wiih  a  10  second  message 
informing  callers  that  they  will  be  charged  for  the 
call  if  they  stay  on  Ihe  line.  In  addition,  Ihe  service 
provider  is  required  to  retain  all  messages 
transmitted  over  its  service  for  90  days.  This 
restriction  became  effective  on  January  22.  1985.  We 
see!  comment  as  lo  whether  this  approach  by  itself 
or  in  combination  with  another  proposal  would 
effectively  fulfill  our  statutory  mandate. 


might  involve  telephone  company 
provision  of  a  screening  subscription 
service  by  which  equipment  installed  in 
the  central  office  would  automatically 
block  all  dial-it  or,  alternately,  only  dial- 
a-pom  calls  unless  the  subscriber  paid  a 
tariffed  fee.  Those  commenting  should 
include  a  detailed  examination  of  the 
estimated  costs  associated  with  such 
schemes  and  assess  those  costs  against 
other  screening  or  blocking  schemes, 
and  other  approaches  generally. 
Interested  parties  are  also  asked  to 
comment  on  possible  solutions  to  the 
constitutional  issue  arising  out  of  an 
exchange  blocking  scheme,  viz., 
blocking  access  to  non-obscene  or 
indecent  dial-it  services. 

10.  Since  the  telephone  companies 
filed  their  comments  in  this  proceeding, 
there  have  been  significant  changes  in 
the  telephone  industry,  including  initial 
implementation  of  equal  access  to  local 
exchange  service  by  interexchange 
carriers.  '^  One  concomitant  technical 
development  we  understand  may  be 
underway  involves  the  inter-  or  intra- 
network  transfer  of  ten  digit 
(interexchange)  calling  number 
information,  i.e..  the  transfer  of  the 
telephone  number  of  the  calling  party  to 
a  network  location  at  or  near  the  call 
destination.  Such  number  reporting  may 
already  exist  among  or  between 
originating  line  (subscriber),  originating 
interoffice  trunk,  originating  access  line, 
terminating  access  line,  terminating 
(incoming)  interoffice  trunk,  or 
terminating  line  (destination)  locations. 
It  is  possible  as  well  that  screening  at 
the  originating  central  office  is  tenable. 

11.  The  screening  of  calls  within  the 
network  from  particular  numbers  to 
particular  numbers  may  be  more  readily 
accomplished  if  the  mechanism  for 
number  reporting  is  in  place.  The 
availability  of  calling  party  numbers 
could  be  used  as  a  data  base  for 
screening.  Thus,  the  extent  to  which 
number  reporting  exists  or  is  planned 
may  suggest  a  viable  option  to  the 
approaches  already  before  us  in  this 
proceeding  to  prevent  minors  from 
accessing  dial-a-porn  services. 
Accordingly,  we  ask  that  interested 
parties,  particularly  telephone 
companies,  comment  on  the  current  and 
planned  state  of  this  number  reporting, 
including  timetable(s)  for 
implementation,  a  detailed  description 
of  the  system(s),  and  problems 
(including  estimated  costs)  and 
recommended  solutions  associated  with 


"See  Modification  of  Final  ludgmenl.  United 
Stales  V.  American  Tel  and  Tel.  Co..  552  F  Supp. 
131,  230-31  (D.D.C.  1982).  affd.  sub  nom.  Maryland 
V.  United  Slates.  460  US.  1001  (1983). 
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adaptation  of  any  such  systems  to 
screening  access  to  specific  dial-a-porn 
service  numbers  from  specific  numbers. 

12.  Similarly,  comparable  seven  digit 
calling  number  reporting  may  exist  or  be 
planned  in  connection  with  the 
provision  of  intraLATA  facilities, 
interoffice  trunks,  access  lines, 
terminating  lines,  or  interLATA  trunks. 
Parties  should  comment  on  the  state  of 
these  capabilities  and  include 
timetables  and  estimated  costs  for  these 
plans  as  well.  One  additional  variant 
involves  reporting  calling  numbers 
information  directly  to  the  dial-a-porn 
operator,  perhaps  by  separate  order 
wire  or  interexchange  carrier  if 
necessary.  By  this  scheme  the  dial-a- 
porn  operator  would  be  able  to 
implement  a  blocking  or  screening 
procedure.  Commenting  parties  should 
discuss  the  technical  and  legal  problems 
associated  with  implementing  any  of 
these  screening  schemes,  and  include 
possible  solutions  to  the  problems 
raised. 

13.  With  regard  to  a  blocking  device 
installed  in  telephone  equipment  at  the 
calling  customer's  premises,  we 
concluded  in  our  Report  and  Order  that 
"no  existing  commercial  device  has  a 
screening  capability  that  could  be 
deployed  within  the  subscriber's 
terminal  equipment."  Report  and  Order. 
49  Fed.  Reg.  at  24,999.  The  court  noted, 
however,  that  certain  federal  buildings 
have  installed  equipment  that  blocks  all 
outgoing  976  calls.  Court  Decision  at  122 
and  n.  15.  ''The  court  suggested  that  a 
regulation  could  be  promulgated  to 
provide  the  message  provider  with  a 
defense  to  Section  223(b)  were  it  to 
provide  (or  possibly  pay  for)  a  blocking 
device  to  telephone  customers  who 
request  it.  Id.  at  n.  16. 

14.  In  responding  to  these  concerns, 
we  note  at  least  one  related  factor  that 
may  have  an  impact  on  the  feasibility  of 
implementing  a  subscriber-located 
blocking  option.  There  is  currently  in 
place  an  efficient  means  by  which 
devices  of  this  nature,  should  they  be 
manufactured,  may  be  quickly  approved 
for  direct  network  interconnection. 
Since  initial  implementation  of  Part  68  of 
the  Commission's  rules  in  1976,  which 
preemptively  permits  the  installation  of 
customer-provided  terminal  equipment 
without  the  interposition  of  telephone 
company-provided  protective  apparatus, 
some  24,000  models  of  telephone 
terminal  equipment  have  been 
registered  by  over  2,000  registrants.'^  It 


is  plain  that  there  is  considerable 
competition  among  terminal  equipment 
suppliers,  and  it  follows  that  there  is  an 
incentive  among  manufacturers, 
presumably  eager  for  new  opportunities, 
to  develop  a  device  that  blocks  outgoing 
calls  from  a  subscriber's  premises.  We 
believe,  therefore,  that  there  exists  a 
ready  means  of  supplying  such  a  device. 

15.  Accordingly,  there  would  appear 
to  be  no  patently  insurmountable 
obstacle  to  development  of,  for  example. 
a  simple  electronic  device  with  a  locking 
cover  that  would  allow  a  subscriber  to 
block  one  of  a  series  of  telephone 
numbers — even  an  entire  exchange — 
from  being  dialed  from  his  or  her 
premises.  It  seems  a  system  could  be 
designed  to  permit  easy  programming  in 
the  way  speed  or  automatic  dialers 
currently  available  at  very  moderate 
prices  operate.  Such  a  device  would 
obviate  the  need  for  replacing  or 
modifying  any  telephone  within  a  home 
or  office  to  prevent  minors  from  dialing 
dial-a-porn  numbers;  and  the  "lock  " 
would  serve  as  a  practical  means  of 
discouraging  children  from  tampering 
with  the  programming." 


"We  note  thai  such  blocking  may  be  optional  on 
certain  centrex  services,  but  is  not  generally  used. 

"See  47  CFR  Part  68.  Our  program  requires,  as  a 
requisite  for  issuance  of  a  registration  number, 
submission  of  technical  support  data  showing 


compliance  with  our  technical  standards  Once 
registered,  a  device  may  be  connected  directly  to 
the  telephone  network  by  a  subscriber,  without 
harm  to  the  network,  telephone  company 
employees,  or  third  parties.  Devices  typically 
registered  include  telephones,  answering  machines, 
private  branch  exchanges  (PBXs).  key  systems  and 
automatic  and  memory  dialers  For  a  chronicle  of 
the  implementing  orders,  see  Memorandum  Opinion 
and  Order  (Fourth  Report)  in  Docket  Nos.  19528. 
20774  and  21182,  70  F.C  C.2d  1800  (1979)  See  also 
First  Report  and  Order  in  CC  Docket  No  81-216.  49 
FR  21719  (1984)  (inside  winng  rules):  Second  Report 
and  Order  in  CC  Docket  No  81-216.  FCC  84-522 
(released  .November  28, 1984)  (rules  for  registering 
digital  equipment).  With  regard  to  the  regulatory 
environment,  we  note  a  recent  order  by  the 
Commission  that  facilitates  implementation  of  the 
blocking  dewce  approach  to  preventing  access  b> 
minors  to  dial-a-pom  services  In  the  First  Report 
and  Order  ir  CC  Docket  No,  81-216.  the 
Commission  adopted-a  universally  applicable 
definition  of  the  detiiarcation  point  between  the 
telephone  network  and  subscribers  premises,  and 
rules  were  promulgated  to  permit  subscribers  to 
install  their  own  new  simple  inside  wiring,  (The 
rules  became  effective  in  August  1984.)  Thus,  in 
conjunction  with  state  tariffs  that  generally  permit 
subscnbers  to  arrange  for  the  installation  of  a  jack 
at  the  junction  between  existing  mside  wiring  and 
the  network,  there  are  no  regulatory  restrictions 
against  installing  a  single  blocking  device  within  a 
subscriber's  premises  that  functions  on  all 
telephones  within  that  premises.  System  wiring,  i.e. 
premises  wiring  involving  more  than  one  or  two 
pairs  of  cables  and  generally  associated  with  PBXs 
and  key  systems,  similarly  may  be  installed  by  the 
premises  owner  See  Fourth  Report  in  Docket  .\os 
19528.  20774  and  21182. 

"  One  risk  of  this  approach  is  that  a  clever 
youngster  could  'unplug"  the  blocking  device  and 
install  instead  a  regular  telephone  thereby 
bypassing  the  blocking  function.  One  answer  to 
this  might  be  to  mount  the  telephone  lacks  of  the 
blocking  device  internally  so  that  the  locking  cover 
prevents  access  to  the  means  of  network 
interconnection. 


16.  A  version  of  this  device  could  be 
adapted  for  use  within  telephone 
comjpany-provided  coin  telephones,  as 
an  alternative  to  central  office 
screening,  though  telephone  companies 
might  be  burdened  with  retrofitting  coin 
telephones  readily  accessible  to  minors, 
if  not  all  coin  telephones.  Instrument- 
implemented  coin  telephones,  on  the 
other  hand,  which  are  currently 
registrable  under  Part  68,  could  be 
required  to  contain  this  capability, 
either  at  the  federal  level  through  a  Part 
68  rule  amendment  or  by  stale  action 
coincident  with  policies  set  forth  in  Coin 
Telephone  Registration.  49  FR  27763 
(July  6, 1984).'*  The  problem  underlying 
application  of  this  kind  of  approach  to 
public  telephones  is  that  the  calling 
party  cannot  be  conveniently  identified 
for  screening  purposes;  and  total  976 
exchange  blocking  would  seem 
untenable  because  many  adult  callers 
could  not  freely  access  their  desired 
numbers.  One  solution  to  this  problem 
might  be  to  require  calling  party 
identification  or  code  transmission,  as 
discussed  in  more  detail  at  paras.  19  et 
seq.  herein.  Comments  are  sought 
generally  with  regard  to  implementing  a 
scheme  that  prevents  minors  from 
accessing  dial-a-pom  services  from 
public  telephones  without  unreasonably 
restricting  access  by  adults  or  restricts 
pubic  access  to  non-obscene  or  indecent 
dial-it  services  from  Such  telephones. 

17.  In  any  case,  we  believe  the  option 
of  relying  upon  a  blocking  device  at  the 
subscriber's  premises,  strictly  under  the 
control  of  the  telephone  service 
subscriber  [or  the  telephone  company  in 
the  case  of  central  office  implemented 
coin  telephones),  remains  a  practical 
option  by  whch  we  may  accomplish  the 
mandate  of  Congress.  We  therefore  ask 
that  interested  parties  offer  their  views 
on  this  generic  option,  with  particular 
attention  to  estimated  costs,  and 
analysis  regarding  who  should  bear  the 
financial  responsibility  for  providing  the 
blocking  device(s).  We  ask  that 
telephone  companies  providing  dial-it 
services  supply  with  their  comments 
information  concerning  what  percentage 


"Generally,  instrument-implemented  coin 
telephones  registered  under  Part  68  may  be 
connected  to  the  network  with  the  same  preemptive 
right  as  any  other  registered  telephone  See  47  CFR 
Part  68,  The  Commission  deferred  to  the  stales  and 
local  regulatory  authorities,  however,  the  matter  of 
resale  of  local  exchange  or  intrastate  service 
through  such  coin  telephones  It  also  allowed  slates 
to  require  specfal  features  such  as  free  "911'  access, 
etc.  on  registered  coin  telephones  installed  within 
their  borders  See  also  petition  for  declaratory- 
ruling  by  Universal  Payphone  Corp  regarding  state 
practices  in  response  to  the  Commissioo  s  com 
telephone  decision.  Public  Notice  No.  1166, 
December  4. 1984. 
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of  (and  how  many)  dial-a-pom  calls  are 
made  from  pay  telephones  and  whether 
implementing  this  kind  of  blocking 
approach  without  application  to  coin 
telephones  generally  is  a  reasonable 
possibility.  We  further  ask  for 
suggestions  as  to  how  the  general  public 
could  be  apprised  of  numbers  that  it 
might  choose  to  block.  Interested  parties 
should  also  provide  appropriate 
recommended  revisions  to  Part  68. 

18.  A  regulation  relying  on  subscriber 
initiative  and  expense  to  provide 
blocking  devices  in  effect  would 
alleviate  the  dial-a-pom  message 
provider  from  having  to  perform  any  act 
to  prevent  minors  from  accessing  his  or 
her  service.  The  Court  itself  noted: 

Yet  we  do  not  see  when  the  financial 
burden  could  not  be  placed  on  dial-it 
services.  For  example,  an  alternative 
regulation  might  provide  a  defense  to  dial-it 
services  that  provide  screening  devices  to 
telephone  customers  who  request  the 
installation  of  such  devices. 

Court  Decision  at  n.  16.  We  seek 
comment  as  to  whether  a  regulation  of 
this  nature  should  be  adopted  (as  the 
least  restrictive  means  of  achieving  the 
intent  of  Congress  in  adopting  Section 
223(b)),  whether  such  a  regulation 
should  provide  that  blocking  devices 
ought  to  be  made  available  by  the  dial- 
a-pom  service  provider  at  no  expense  to 
the  calling  party,  and  whether  telephone 
companies  should  be  required  to  notify 
subscribers  that  blocking  devices  are 
available. 

19.  Access  and  identification  codes. 
This  approach  essentially  limits  access 
to  dial-a-pom  services  by  requiring  each 
caller  to  provide  an  access  number  for 
identification  to  an  operator  or  computer 
before  receiving  the  message. "  Based  on 
the  record  before  it.  the  Commission 
found  that  requiring  operator 
intervention  for  every  prerecorded 
message  would  be  economically 
impracticable  in  view  of  the  vast 
number  of  simultaneous  calls,  and  that 
an  automatic  access  code  system 
"would  place  substantial  economic  and 
administrative  burdens  on  recorded 
service  providers."  Report  and  Order,  49 
FR  25000.  The  Commission  therefore 
rejected  this  regulatory  approach. 

20.  In  its  opinion  the  court  stated  that 
it  found  "no  great  administrative 


"The  court  did  not'Tind  fault  with  the 
Commission's  conclusion  thdl  requinng  payment  by 
credit  card  before  transmission  of  live  dial-a-pom 
messages  was  a  proper  means  of  restricting  access 
to  minors  under  Section  223(b).  The  rationale  is  that 
minors  are  generally  not  issued  and  do  not  have 
access  to  credit  cards.  See  para.  3.  supra.  Our 
discussion  he.-^  focuses  on  situations  where  there  is 
no  such  inherent  age  screening.  See  Report  and 
Order.  49  FR  24996-25000  (para.  17);  id.  at  25,000 
(paras.  25-29). 


difficulty"  in  requiring  each  person  who 
desires  access  to  dial-a-pom  services  to 
fill  out  some  type  of  application  which 
would  be  sent  to  the  message  service 
provider  who  then  would  have  to  rely  on 
some  system  of  age  verification.  Court 
Decision  at  123.  The  court  added  that 
age  verification  might  not  be  necessary 
because  an  access  code  mailed  to  a 
minor  child  would  likely  be  intercepted 
by  the  parents. "  The  court  further  stated 
that  it  was  not  determining  the 
constitutional  impact  of  this  scheme  on 
adults  who  do  not  have  access  or 
identification  codes  but  who  wish  to  « 
patrgnize  dial-a-porn  services.  It 
observed  that  the  Commission  rejected 
the  financial  risk  argument  when  it 
embraced  the  time-channeling  approach, 
discussed  briefly  below,  but  did  not 
accept  the  same  financial  jeopardy 
argtmient  with  regard  to  an  automated 
access  code  scheme.  In  short,  the  court 
concluded  that  "(tjhe  Commission  did 
not  make  the  crucial  determination 
about  which  scheme  would  be  less 
restrictive  of  freedom  of  expression." 
Court  Decision  at  123.  In  this  regard,  we 
believe  that  an  automated  coding 
scheme  not  discussed  earlier  in  this 
proceeding  might  offer  an  alternative 
and  therefore  warrants  public  comment. 

21.  That  approach,  incorporating  a 
method  of  encryption  technology  known 
as  scrambling,  basically  consists  of 
mixing  the  content  of  a  signal  before 
transmission  and  reconstituting  it  on 
receipt.  As  applied  to  limiting  access  to 
dial-a-pom  services  by  minors,  a  master 
scrambler  would  be  installed  at  the 
output  of  the  dial-a-pom  provider's 
recorders  and  descramblers  would  be 
located  at  each  subscriber's  premises. 
Only  those  whose  scramblers  contained 
the  "correct "  code  could  receive  the 
dial-a-pom  messages.  The  actual 
scrambling  could  be  achieved  in  a 
variety  of  ways.  For  example,  the  dial-a- 
pom  audio  would  be  disassembled 
under  an  algorithm  into  frequency 
bands,  reassembled  in  an  artificial  and 
seemingly  unintelligible  fashion  for 
transmission  to  subscribers,  and 
descrambled.  i.e..  reassembled,  at  the 
subscriber's  location  to  restore  the 
"intelligence".  The  descrambler  located 
at  the  subscriber's  premises  could 
consist  of  a  self-contained,  prewired  box 
plugged  into  the  telephone  line  much 
like  the  blocking  device  discussed 
earlier  herein,  or  could  be  acoustically 
coupled.  To  prevent  the  spread  of 
purloined  or  pirated  descrambling 
devices,  it  might  be  possible  to  include  a 
removable  circuit  board  feature  and 
periodically  change  the  scrambling 


"Cf.  Report  and  order,  49  FR  25000,  n.  43. 


algorithm  or  code  (and  the  circuit  board) 
in  a  way  analogous  to  changing  the 
combination  of  a  lock.  This  scheme 
would  also  permit  other  dial-it  service 
providers  to  offer  similar  subscription 
services;  they  would  only  need  to 
provide  their  imique  circuit  cards,  'fhe 
scheme  requires  no  action  by  the 
common  carrier. 

22.  Interested  parties  are  invited  to 
comment  on  the  feasibility  of  access  and 
identification  code  approaches,  who 
should  bear  the  costs  incurred  by  such 
approaches,  and  the  degree  to  which 
freedom  of  expression  would  be 
restricted  by  each  of  the  access  and 
identification  code  approaches 
discussed  in  this  proceeding. 
Commenters  should  also  include 
detailed  analysis  of  the  likely  impact  of 
each  approach  on  the  viability  of  the 
message  service  provider,  and  the 
impact  of  each  approach  on  the 
telephone  company  and  telephone 
subscribers  generally. 

23.  Limiting  operational  hours.  We 
concluded  in  our  Report  and  Order  at 
25.001-02  that  limiting  operational  hours 
of  dial-a-pom  services  to  between  the 
hours  of  9:00  p.m.  and  8:00  a.m.  Eastem 
Time  would  present  a  "most  effective 
method  of  limiting  the  availability  of 
recorded  'dial-a-porn'  services  to 
minors.  *  *  *  "  As  noted  above,  however, 
the  court  requires  that  limiting  access  to 
dial-a-pom  services  by  time-channeling 
restrictions  carries  with  it  the  necessity 
for  careful  evaluation  against  all 
reasonable  altematives. 

24.  In  view  of  the  court's  decision,  we 
ask  that  interested  parties  consider 
alternative  means  of  implementing  a 
time-channel  approach  to  achieve  the 
intent  of  Congress  in  adopting  Section 
223(b)(2).  For  example,  the  court 
observed  that 

*  *  •  the  record  before  us  offers  little  that 
demonstrates  why  a  prohibition  on  dial-it 
services  is  needed  during  daytime  school 
hours  when  children  are  for  the  greater  part 
of  the  year  likely  to  be  in  class  under  adult 
8uper\  ision,  while  the  prohibition  is  not 
needed  after  9:00  p.m.  Eastern  Time  (6:00  p.m. 
on  the  West  Coast),  when  a  young  person 
needs  to  be  unsupervised  for  only  about 
ninety  seconds  in  order  to  dial  the  number 
and  hear  the  message. 

Court  Decision  at  121.  It  may  be 
appropriate  to  consider  altemative 
hours  of  prohibition,  or  structure  a 
regulation  founded  on  time-channel 
restrictions  but  which  is  coupled  with  an 
access  limitation  or  code  scheme. 
Interested  parties  are  invited  to 
comment  on  these  time-channel 
approach  alternatives.  We  also  solicit 
views  on  the  relative  merits  of  time- 
channel  proposals  against  other 
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methods  already  in  the  record  and 
against  those  new  approaches  and 
schemes  set  forth  in  this  Second  Notice 

Conclusion 

25.  By  this  Second  Notice  of  Proposed 
Rulemaking  we  seek  to  cure  what  the 
court  found  to  be  infirmities  in  the 
record  supporting  the  regulation  we 
issued  pursuant  to  the  mandate  of 
Section  223(b).  More  specifically,  we  ask 
parties  to  supplement  the  record  on  the 
feasibility,  the  costs  and  who  would 
bear  them,  the  benefits,  and  the  efficacy 
of  various  means  of  satisfying  Congress' 
objective  in  amending  Section  233— to 
achieve  the  compelling  public  interest  of 
limiting  the  access  of  children  to 
obscene  or  indecent  material 
transmitted  by  telephone.  Our  primary 
purpose  is  to  address  the  concerns 
raised  by  the  court.  We  particularly  call 
upon  those  who  may  wish  to  avail 
themselves  of  the  defense  the 
Commission's  regulation  will  provide, 
and  upon  the  telephone  companies  who 
may  be  affected  by  techniques 
prescribed  to  limit  the  access  of  children 
to  salacious  material  (and  who  draw 
revenue  from  the  services  under 
scrutiny),  to  respond  to  the  concerns 
raised  by  the  court  and  to  propose 
techniques  that  would  be  "more 
effective  in  limiting  the  dial-it  audience 
to  those  over  the  age  of  eighteen  and 
less  restrictive  of  adults'  freedom  to 
hear  what  they  want  when  they  want  to 
hear  it."  Court  Decision  at  122. 

26.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the  FCC  has 
prepared  another  initial  regulatory 
flexibility  analysis  (IRFA)  of  the 
expected  impact  of  the  proposed  rule 
changes  on  small  entities.  The  IRFA  is 
set  forth  in  Appendix  A.  Written  public 
comments  are  requested  on  the  IRFA. 
These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Second  Notice,  but  they  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Secretary  shall  cause  a  copy  of  the 
Second  Notice,  including  the  initial 
regulatory  flexibility  analysis,  to  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  Section  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601  et  seq. 
(1980)). 

27.  Members  of  the  public  are  advised 
that  ex  parte  contracts  are  permitted 
from  the  time  the  Commission  adopts 
the  Second  Notice  of  Proposed 
Rulemaking  until  the  time  a  public 
notice  is  issued  slating  that  a 
substantive  disposition  of  the  matter  is 


to  be  considered  at  a  forthcoming 
meeting  or  until  a  final  order  disposing 
of  the  matter  is  adopted  by  the 
Commission,  whichever  is  earlier.  In 
general,  an  ex  parte  presentation  is  any 
written  or  oral  communcation  [other 
than  formal  written  comment/pleading 
and  formal  oral  arguments)  between  a 
person  outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
m.erits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously  filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation:  and,  on  the  day  of  oral 
presentation,  must  serve  that  written 
•  summary'  on  the  Commission's  Secretary 
for  inclusion  in  the  public  file,  with  a 
copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  alo  state  by 
docket  number  the  proceeding  to  which 
it  related.  See  generally,  §  1.1231  of  the 
Commission's  Rules,  47  CFR  1.1231. 

28.  This  Second  Notice  of  Proposed 
Rulemaking  is  issued  pursuant  to 
authority  contained  in  Sections  4(i)  and 
223(b)(2)  of  the  Communications  Act  of 
1934,  as  aifiended.  Interested  parties 
may  file  comments  on  or  before  May  14, 
1985  and  reply  comments  on  or  before 
June  11, 1985.  All  relevant  and  timely 
comments  filed  in  response  to  this 
Second  Notice  will  be  considered  by  the 
Commission.  In  accordance  with  the 
provision  of  §  1.419  of  the  Commission's 
Rules,  an  original  and  five  copies  of  all 
comments,  replies,  briefs  and  other 
documents  filed  in  this  proceeding  shall 
be  furnished  to  the  Commission.  Further, 
members  of  the  general  public  who  wish 
to  participate  informally  in  the 
proceeding  may  submit  one  copy  of  their 
comments,  specifying  the  docket  number 
in  the  heading.  All  comments  should  be 
submitted  to  the  Commission's 
Secretary.  In  reaching  its  decision,  the 
Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order  that  follows. 

29.  All  filings  made  in  this  proceeding 
will  be  available  for  examination  by 


interested  parties  during  regular 
business  hours  in  the  Commission's 
Public  Reference  Room  at  its 
headquarters.  1919  M  Street,  NW., 
Washington.  D.C. 

(Sees  4,  303.  4«  stal..  as  amended.  1066,  1082: 
47  U.S.C  154,  303) 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary 

Appendix  A — Initial  Regulatory 
Flexibility  Act  Analysis 

1.  Reason  for  Action:  Section  223(b)(2) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  223(b)(2).  requires 
the  Commission  to  adopt  rules  and 
regulations  limiting  access  to  obscene  or 
indecent  telephone  message  services  by 
persons  18  years  or  age  or  older.  Further. 
the  United  States  Court  of  Appeals  for 
the  Second  Circuit  set  aside  the  initial 
regulation  adopted  by  the  Commission 
as  insufficiently  justified  under 
constitutional  standards.  This  action  is 
in  response  to  that  finding. 

2.  Objectives:  The  Commission 
proposes  to  adopt  rules  that  will  curtail 
children's  access  to  these  services  while 
retaining  reasonable  access  for  adults. 
The  Commission  has  suggested  certain 
approaches  but  requires  public  comment 
in  addition  to  those  submitted  earlier  in 
the  proceeding  before  deciding  whether 
to  adopt  them. 

3.  Legal  basis:  Action  proposed  herein 
is  taken  pursuant  to  Sections  223(b)(2) 
and  4(1)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  4(i)  and 
223(b)(2). 

4.  Description  of  potential  impact  and 
number  of  small  entities  affected.  This 
action  will  have  primary  effect  on 
sponsors  of  dial-a-pom  types  of 
services  It  is  unclear  how  many  such 
sponsors  there  are  when  all  kinds  of 
message  services  (rather  than  dial-it 
services  only)  are  involved.  We  believe 
our  proposals  are  the  least  burdensome 
available  to  these  operators.  (Telephone 
companies  are  not  considered  small 
businesses  for  purposes  of  this  analysis 
See  Market  Structure  (Phase  1).  93 
F.C.C.  2d  241,  338  (1983).)  We  therefore 
ask  small  entities  to  comment  on  the 
impact  they  foresee  arising  out  of 
adoption  of  any  of  the  rules  we  or  others 
are  proposing. 

5.  Recording,  record  keeping  and 
other  compliance  requirements:  None. 

6.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule: 
None. 

7.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
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consistent  with  the  stated  objective. 
None. 

[FR  Doc.  85-6190  Filed  3-14-85;  8:45  am] 

BILUNG  COOC  e712-01-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES  ^ 

ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  36  , 

Federal  Acquisition  Regulation  (FAR); 
Definition  of  Architect-Engineer 
Services 

agency:  Department  of  Defense  PoD], 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTfON:  Proposed  rule. 

SUMMARY:  The  Defense  Acquisition 
Regulatory  Council  and  the  Civilian 
Agency  Acquisition  Council  are 
considering  a  revision  of  the  Federal 
Acquisition  Regulation  (FAR)  at  FAR 
36.102,  Definitions,  and  FAR  53.236-2, 
Architect-engineer  services  (SF's  254 
and  255). 


DATE:  Comments  on  the  proposed 
revisions  should  be  submitted  in  writing 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  .May  14.  1985 
to  be  considered  in  the  formulation  of 
the  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  Attn:  FAR 
Secretariat  (VT),  18th  &  F  Streets.  NW.. 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  No.  85-20  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  M.  Schwartz,  Director,  FAR 
Secretariat,  (202)  523-4755. 
SUPPtfMENTARY  INFORMATION:  This 
proposed  revision  to  FAR  36.102. 
Definitions,  (and  a  corresponding 
revision  of  the  defimdon  on  Standard 
Form  (SF)  254,  Architect-Engineer  and 
Related  Services  Questionnaire,  and  SF 
255,  Architect-Engineer  and  Related 
Services  Questionnaire  for  Specific 
Projects)  will  implement  the  Office  of 
Federal  Procurement  Policy  (OFPP) 
Policy  Letter  83-3.  June  8,  1983  (48  FR 
27861,  June  1,  1983).  This  proposed 
revision  will  add  a  definition  and 
guidance  regarding  the  acquisition  of 
architect-engineer  services. 

Dated:  March  13.  1985. 
Roger  M.  Schwartz. 

Director.  F.AR  Secretariat. 


List  of  Subjects  in  48  CFR  Part  38 

Government  procurement. 

Therefore,  it  is  proposed  that  48  CFR 
i'drt  36  be  amended  as  follows: 
1  The  Authority  for  Part  36  is: 

■Authority:  40  L'.S.C  486(c);  Chapter  137.  10 
U. SC.  42  U.S.C.  2453(c). 

PART  36  CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

2.  Section  36.102  is  amended  by 
alphabetically  adding  the  definition  of 
"Architect-Engineer  Services"  to  read  as 

follows: 

36.102     Definitions. 

I     "Architect-Engineer  Services"  means 
^(a)  f^rofessional  services  of  an 
"architectural  or  engineering  nature  that 
are  required  either  by  virtue  of  law  or 
the  contracting  officer's  determination  to 
be  performed  by  a  registered  or  licensed 
architect  or  engineer;  or  (b)  incidental 
services  that  members  of  the  architect- 
engineer  professions  or  those  in  their 
employ  may  logically  or  justifiably 
perform  in  conjunction  with  professional 
architect-engineer  services  acquired 
through  the  Pub.  L  92-582  procedure. 

*  *  «  *  * 

ifR  Doc-  85-6267  Filed  3-14-85;  8:45  amj 
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contains   documents   other   than   rules   or 
proposed  rules  that  are  applicable   to  the 
public    Notices  of  heanngs  and 
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authonty,   tiling   of   petitions   and 
applications  and  agency  statements  of 
organization   and   functior>s   are   examples 
of   documents   appeanng   in   this   section 


COMUISSION  ON  CIVIL  RIGHTS 

Delaware  Advisory  Committee; 
Agenda  for  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Delaware  Advisorj' 
Committee  to  the  Commission  will 
convene  at  2:30  p.m.  and  will  end  at  4:30 
p.m..  on  March  25, 1985,  at  the  Carvel 
State  Office  Building.  820  North  French 
Street,  The  Conference  Room,  4th  floor. 
Wilmington,  Delaware.  The  purpose  of 
the  meeting  is  to  review  the  programs 
and  activities  of  the  Commission  and 
the  Advisory  Committee. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Advisory  Committee  Chairperson 
William  J.  Conner  or  Edward  Rutledge 
of  the  Mid-Atlantic  Regional  Office  at 
(202)  254-6717. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  DC,  March  a  1985. 

Bert  SUvar, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-6249  Filed  3-14-85:  8:45  ain| 

BILUNO  CODE  833S-01-M 


Iowa  Advisory  Committee;  Agenda  for 
Notice  of  Put>Hc  Meeting 

Notice  IS  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Iowa  .Advisory 
Committee  to  the  Commission  will 
convene  at  11:00  a.m.  and  will  end  at 
1:30  p.m.,  on  April  24,  1985.  at  the 
Holiday  Inn,  210  S.  Diibuque  Street,  the 
Johnson  Room.  Iowa  City.  Iowa.  The 
purpose  of  the  meeting  is  to  develop 
program  plans  for  FY  1985  and  to 
discuss  foUow-up  plans  to  the 


community  forum  on  "Age 
Discrimination." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Advisory  Committee  Chairperson 
George  Williams  or  MeK  in  )enkins  of 
the  Central  States  Regional  Office  at 
[816]  374-5253. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  cf  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  March  12, 1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

,  (FR  Doc  8,S-6252  Filed  3-14-85.  8.45  am\ 

BILLtNO  CODE  S33S-01-M 
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Louisiana  Advisory  Committee; 
Agenda  and  Notice  of  Put>lic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U  S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Louisiana  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  will  end  at  4:00 
p.m.,  on  March  28,  1985,  at  the  Sheraton- 
New  Orleans.  500  Canal  Street,  the 
Rampart  Room.  New  Orleans.  Louisiana 
The  purpose  of  the  meeting  is  to  plan 
State  Advisory  Committee  programs  and 
a  briefing  on  Commission  and  regional 
programs. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Advisory  Committee  Chairperson  Louis 
Pendleton  or  Richard  Avena  in  the 
Southwestern  Regional  Office  |512|  229- 
5570. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  a*  Washington,  D  C.  March  8,  1985. 
Ben  Silver, 

.■\ssistant  Sta'^f  Director  for  Regional 
Programs. 

[FR  Doc  85-6250  Filed  3-14-85;  8:45  am) 
BILUNO  CODE  B33S-01-M 


Massachusetts  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  Regulations 
of  the  US  Commission  on  Ci\'i!  Rights, 
that  a  meeting  of  the  .MdSsachusetts 
Advisory  Committee  to  the  Commission 


will  convene  at  10:00  a.m.  and  will  end 
at  1:00  p.m..  on  Apnl  18,  1985,  at  the  U.S. 
Commission  on  Civil  Rights.  55  Summer 
Street.  8th  Floor.  Boston.  Massachusetts. 
The  purpose  of  the  meeting  is  to  provide 
an  orientation  for  new  committee 
members,  re\  lew  recent  committee 
activity,  and  plan  the  committee  s 
program  for  the  remainder  of  the  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Advisory  Committee  Chairperson  Philip 
Perlmutter  or  Jacob  Schlitt  of  the  New 
England  Regional  Office  at  (617)  223- 
4671. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washinglon.  DC.  March  12.  1985. 
Bert  Silver. 

.Assistant  Staff  Director  for  Regional 

Programs. 

[FR  Doc,  85-62.'')3  Filed  3-14-85,  8  45  am] 

BILLING  CODE  e33S-01-M 


Miciiigan  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  IS  hereby  given,  pursuant  to  the 
pro\  isions  of  the  Ruins  and  Regulations 
of  the  US,  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Michigan  Advisory 
Com.mittee  to  the  Commission  will 
convene  at  6:00  pm  and  will  end  at  9:00 
p.m.  on  .April  9.  1985.  at  the  Westin 
Hotel,  Renaissance  Center,  400  E. 
lefferson  Street,  the  Windsor  Room. 
Dt'troil.  Michigan.  The  purpose  of  the 
meeting  is  to  discuss  a  general  review  of 
the  status  of  civil  rights  in  Michigan. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee  should  contact 
Advisory  Committee  Chairperson  M. 
Howard  Rienstra.  or  Isidro  Lucas  in  the 
Midwestern  Regional  Office  (312J  353- 
7371. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  .March  12,  1985. 
Bert  Silver. 

Assistant  Staff  Director  for  Regional 

Programs. 

[FR  Doc  85-6251  Filed  3-14-85;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

wntidrawai  of  Application  for  Duty- 
Free  Entry  of  Scientific  Instruments 

The  University  of  Washington  has 
withdrawn  Docket  Number  83-112,  an 
apphcation  for  duty-free  entry  of  a 
Neutron  Therapy  System.  Accordingly, 
further  administrative  proceedings  will 
not  be  taken  by  the  Department  of 
Commerce  with  respect  to  this 
application. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel. 
Acting  Director.  Statutory  Import  Programs 

|FR  Doc.  85-6174  Filed  3-14-85;  8:45  am) 
BILLING  COOC  3S10-OS-4I 


(A-427-502] 

Initiation  of  Antidumping  Duty 
Investigation;  Low-Fuming  Brazing 
Copper  Rod  and  Wire  from  France 

agency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
action:  Notice. 


SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  low- 
fuming  brazing  copper  rod  and  wire 
from  France  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
April  5. 1985.  and  we  will  make  ours  on 
or  before  July  29, 1985. 
EFFECTIVE  DATE:  March  15,  1985. 
FOR  FURTHER  INFORMATION  CONTACT 
David  D.  Johnston,  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  N.W.. 
Washington.  D.C.  20230;  telephone:  [202) 
377-2239. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  February  19, 1985,  we  received  a 
petition  in  proper  form  filed  by 
American  Brass.  Century  Brass,  and 


Cerro  Metal  Products  on  behalf  of  the 
United  States  low-fuming  brazing  rod 
and  wire  industry.  In  compliance  with 
the  filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  France  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 
The  petitioners  based  the  United 
States  prices  on  average  unit  values  of 
imports  from  France,  as  calculated  from 
data  reported  by  the  Department  of 
Commerce.  From  these  unit  values, 
petitioners  deducted  the  cost  of  packing 
and  handling. 

The  petitioners  based  foreign  market 
value  on  sales  prices  of  '/s  inch  diameter 
low-fuming  brazing  copper  rod  in  the 
home  market.  Petitioners  deducted  from 
these  prices  a  30  percent  mark-up  to 
allow  for  the  different  levels  of  trade;  a 
five  percent  rebate  provided  to  large 
purchasers;  estimated  credit  cost;  and 
estimated  insurance  cost.  Petitioners 
have  also  adjusted  home  market  values 
downward  to  refiect  dropping  metal 
values  where  applicable. 

By  comparing  the  values  calculated  by 
the  foregoing  methods,  the  petitioners 
alleged  dumping  margins  between  36 
and  64  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  low- 
fuming  brazing  copper  rod  and  wire  and 
have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act.  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  low-fuming  brazing 
copper  rod  and  wire  from  France  is 
being,  or  is  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally  we 
will  make  our  preliminary  determination 
by  July  29,  1985. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  low-fuming  brazing 
copper  rod  and  wire,  principally  of 
copper  and  zinc  alloy  ("brass"),  of 
varied  dimension  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 


bare  of  flux-coated,  currently  classified 
in  the  Tariff  Schedules  of  the  United 
States.  Annotated  [TSVSA],  under  items 
612.6205,  612.7220  and  653.1500.  The 
chemical  composition  of  the  products 
under  investigation  is  defined  by  Copper 
Development  Association  (CDA) 
standards  680  and  681. 

Notincation  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
^information.  We  will  also  allow  the  ITC 
'access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  April  5. 
1985.  whether  there  is  a  reasonable 
indication  that  imports  of  low-fuming 
brazing  copper  rod  and  wire  from 
France  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  its  determination  i^' 
negative  the  investigation  will 
terminate;  otherwise,  it  will  proceed 
according  to  the  statutory  procedures. 
March  11,  1985. 
C.  Christopher  Parlin. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  85-6224  Filed  3-14-85;  8:45  am) 

BILUNG  CODE  1S10-DS-U 


(A-588-404] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Fabric  Expanded 
Neoprene  Laminate  From  Japan 

AGENCY:  International  Trade 
Administration.  Import  Administration. 
Commerce. 

ACTION:  Notice. 


SUMMARY:  We  have  preliminarily 
determined  that  fabric  expanded 
-neoprene  laminate  from  Japan  is  being. 
<c3r  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  Therefore, 
we  have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination,  and  we  have  directed  the 
U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  the  subject 
merchandise,  with  the  exception  of 
entries  of  merchandise  manufactured  by 
three  companies  preliminarily  excluded, 
which  are  entered,  or  withdrawn  from 
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warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  and 
to  require  a  cash  deposit  or  bond  for 
each  such  entry  in  an  amount  equal  to 
the  estimated  dumping  margin  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  We 
have  excluded  three  manufacturers 
whose  margins  are  de  minimis  from  this 
preliminary  determination.  Those  firms 
which  are  subject  to  suspension  of 
liquidation  are  indicated  in  the 
"Suspension  of  Liquidation"  section. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  May  28, 1985. 
EFFECTIVE  DATE:  March  15,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Kane,  Office  of  Investigations, 
International  Trade  Adm.inistration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone:  (202) 
377-1776. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  there  is  a  reasonable  basis  to 
believe  or  suspect  that  fabric  expanded 
neoprene  laminate  from  Japan  is  being 
sold,  or  is  likely  to  be  sold,  in  the  United 
States  at  less  than  "fair  value,"  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  We  have 
found  de  minimis  margins  on  sales  at 
less  than  fair  value  for  three  of  the  firms 
investigated.  Therefore,  we  have 
excluded  those  firms  from  this 
determination.  For  the  remaining  firm 
we  have  found  that  the  foreign  market 
value  exceeded  the  United  States  price 
on  88  percent  of  the  sales  compared. 
These  margins  ranged  from  .39  percent 
to  38  percent.  The  weighted-average 
margin  on  all  sales  compared  is  13.02 
percent.  Those  firms  which  are  subject 
to  or  excluded  from  this  determmation 
are  indicated  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  May  28. 
1985, 

Case  History 

On  October  1, 1984,  we  received  a 
petition  in  proper  form  from  Rubatex 
Corporation,  Bedford,  Virginia  on  behalf 
of  the  U.S.  industry  producing  fabric 
expanded  neoprene  laminate.  In 
accordance  with  the  filing  requirements 
of  §  353.36  of  the  Commerce  Department 
Regulations  (19  CFR  353.36).  the  petition 
alleged  that  fabric  expanded  neoprene 
laminate  from  Japan  is  being,  or  is  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Act,  and  that  these 


imports  are  materially  injuring,  or  are 
threatening  to  materially  injure,  a  U.S. 
industry. 

After  reviewing  the  petition,  we 
determined  it  contained  sufficient 
grounds  to  initiate  an  antidumpmg 
investigation.  We  notified  the  ITC  of  our 
action  and  initiated  such  an 
investigation  on  October  22. 1984  [49  PR 
42970).  The  ITC  subsequently  found,  on 
November  14. 1984,  that  there  is  a 
reasonable  indication  that  imports  of 
this  product  from  japan  are  materially 
injuring,  or  are  threatening  to  materially 
injure,  a  United  States  industry. 

Scope  of  the  Investigation 

The  merchandise  covered  by  this 
petition  is  fabric  expanded  neoprene 
laminate  imported  from  Japan  and 
currently  classified  under  item  numbers 
355.81,  355.82,  359..50,  and  359.B0  of  the 
Tariff  Schedules  of  the  L'nitr'd  States. 
We  investigated  sales  of  this  product 
which  were  made  by  four  Japanese 
producers  and  sold  to  the  United  States 
during  the  period  of  investigation,  May 
1, 1984  through  October  31,  1984.  The 
firms  investigated  were:  Yamamoto 
Corporation  (Yamamoto):  Asahi  Rubber 
Co..  Ltd.  (Asahi):  Sedo  Chemicals  Co.. 
Ltd.  (Sedo):  and  Daiwa  Rubber  and 
Chemical  Co..  Ltd.  (Daiwa).  Sales  by  the 
above  firms  accounted  for 
approximately  94  percent  of  all  sales  of 
the  merchandise  to  the  United  States 
during  the  period  of  investigation. 

Fair  Value  Comparison 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value.  With  the 
exception  of  certain  sales  by  Asahi,  we 
based  the  foreign  market  value  on  sales 
of  such  or  similar  merchandise  in  the 
Japanese  home  market.  For  sales  by 
Asahi  of  a  unique,  fire-retardant  product 
there  were  no  sales  in  the  home  market 
of  such  or  similar  merchandise.  In 
accordance  with  section  773(a)(1)(B)  of 
the  Act,  for  these  sales  we  based  the 
foreign  market  value  on  sales  of  such  or 
similar  merchandise  to  a  third  country, 
Canada. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  for  all  companies  we  used  the 
purchase  price  of  the  subject 
merchandise  to  represent  the  United 
States  price,  because  the  merchandise 
was  sold  to  unrelated  purchasers  prior 
to  its  importation  into  the  United  States. 

W'e  calculated  purchase  price  based 
on  F.'^S  or  FOB  Japanese  port  or  CIF, 
packed  prices  to  unrelated  purchasers  in 


the  United  States  or  to  unrelated  trading 
companies  for  sale  to  the  United  States. 

We  made  deductions,  where 
appropriate,  for  ocean  freight,  marine 
insurance,  foreign  inland  freight  and 
foreign  brokerage  and  handling  charges. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act.  we  calculated  foreign  market 
value  for  Yamamoto.  Sedo.  Daiwa  and 
certain  sales  by  Asahi  based  on  home 
market  ex-factory  or  delivered,  packed 
and  unpacked  prices  to  unrelated 
purchasers  in  the  home  market.  For 
sales  of  fire-retardant  products  by  Asahi 
we  based  foreign  market  value  on 
delivered  Japanese  port,  packed  prices 
to  unrelated  trading  companies  for  sale 
to  Canada,  because  there  were  no  sales 
of  such  or  similar  merchandise  in  the 
home  market.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight  and  cash  discounts.  We  made 
adjustments  for  warranty  expenses, 
advertising  expenses  and  differences  in 
credit  expenses,  where  appropriate,  in 
accordance  with  §  353.15  of  the 
Commerce  regulations.  We  made 
adjustments  for  cost  differences  in 
comparisons  of  similar  merchandise  in 
accordance  with  §  353.16  of  the 
Commerce  regulations.  We  also 
deducted  the  home  market  or  third- 
country  packing  cost,  where 
appropriate,  and  added  the  packing  cost 
incurred  on  sales  to  the  United  States. 

Yamamoto  claimed  a  level  of  trade 
adjustment  to  home  market  prices, 
because  sales  to  the  United  States  were 
all  to  unrelated  trading  companies, 
while  sales  in  the  home  market  were  to 
end  users^nd  unrelated  trading 
companies.  In  the  home  market  we 
compared  only  sales  to  unrelated 
trading  companies.  Therefore,  no 
adjustment  for  level  of  trade  was 
necessarv'. 

Sedo  claimed  as  a  direct  selling 
expense  costs  associated  with 
salesmen's  visits  to  customers.  We  have 
not  allowed  this  claim  pending 
verification  that  such  expenses  are 
directly  related  <o  the  sales  imder 
investigation. 

Daiwa  claimed  an  adjustment  to  home 
m.arket  prices  for  a  "quality  discount". 
We  have  not  allowed  the  adjustment  at 
this  time  as  we  need  further  clarification 
of  the  nature  of  this  discount.  If 
warranted,  we  will  consider  this  claim 
further  in  our  final  determination. 

Asahi  claimed  an  adjustment  to  home 
market  prices  for  an  amount  reflecting 
advertising  and  other  direct  selling 
expenses.  We  have  denied  this 
adjustment  pending  clarification  of  the 
individual  expenses  included  in  this 
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amount.  We  may  consider  this  claim 
further  for  our  final  determination. 
Asahi  also  submitted  revised 
calculations  of  home  market  packing 
expenses.  These  were  not  submitted  in 
time  to  be  included  in  our  preliminary 
determination.  They  will  be  reviewed  at 
veriFication  and  considered  for  our  final 
determination. 

VeriTication 

In  accordance  with  section  776(d)  of 
the  Act,  we  will  verify  ail  data  used  in 
reaching  a  final  determination  in  this 
investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  ftibric 
expanded  neoprene  laminate  from  Japan 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
estimated  weighted-average  amount  by 
which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price.  This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 
Companies  excluded  from  this 
determination  are  identified  by  an 
asterisk  (•)  in  the  chart  below.  The 
weighted-average  margins  are  as 
follows:  ' 


Manulacturef 


VaTiarnolo  Corporation 
"Aiahi  Putjbor  Co      Ltd 


'Se<3c  Ch*?rTiK:als  Co  .  Ltd 

•Oam-i  RudOef  &  Chemicals  Co.  Lld„.. 
"Ail  ot*w<s 

'  De  rrnnwrus 


We'qhtoa 
average 
ma'gin 

(percefil) 


13.02 
'.12 
•  002 
'34 

13  02 


ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  wi!!  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

Public  Comment 

In  accordance  with  §  353.47  of  the 
Commerce  Department  Regulations,  if 


requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10:00  a.m. 
on  April  22,  1984,  at  the  U.S.  Department 
of  Commerce,  Room  B841, 14th  Street  & 
Constitution  Avenue.  N.W.,  Washington, 
DC.  20230.  Individuals  who  wish  to 
participate  in  the  heanng  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  B-099.  at  the  above  address 
within  ten  days  of  this  notice's 
publication.  Requests  should  contain:  (1) 
The  party's  name,  address,  and 
telephone  number;  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  prehearing  briefs 
in  at  least  ten  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
April  19,  1983,  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  filed  in 
accordance  with  19  CFR  353.46,  within 
thirty  days  of  publication  of  this  notice, 
at  the  above  address  in  at  least  10 
copies. 

C.  Christopher  Parlin, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

March  11,  1985. 

|FR  Doc.  85-6226  Filed  3^4-85:  8:45  am] 

BILUNG  CODE  3S10-OS-M 


IA-588-403) 


Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Stainless  Steel  Woven 
Wire  Cloth  From  Japan 

agency:  International  Trade 

Administration/Imporl  Administration. 
Commerce. 

ACTION:  Notice. 


summary:  We  have  determined  that 

stainless  steel  woven  wire  cloth  from 
Japan  is  being  sold  in  the  United  States 
at  less  than  fair  value.  The  U.S. 
International  Trade  Commission  (ITC) 
will  determine,  within  45  days  of 
publication  of  this  notice,  whether  these 
imports  are  materially  injuring  or  are 
threatening  to  materially  injure,  a 
United  S'ates  industry. 

EFFECTIVE  DATE:  Mirrh  15.  1985 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Ready.  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW,.  Washington. 
DC.  20230.  telephone:  (202)  377-2613. 


SUPPLEMENTARY  INFORMATION: 
Final  Determination 

We  have  determined  that  stainless 
steel  woven  wire  cloth  from  Japan 
(SSWWC)  is  being  sold,  or  is  likely  to  be 
sold,  in  the  United  States  at  less  ttian 
fair  value,  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d)  (the  Act). 

The  weighted-average  margin  of  all 
sales  compared  is  3.35  percent  ad 
valorem.  We  have  found  either  no 
margins,  or  de  minimis  margins  on  sales 
made  by  three  of  the  firms  in\  cstigated. 
Therefore,  those  firms  have  been 
excluded  from  this  determination. 
Margins  were  found  on  30  percent  of  the 
sales  compared.  The  margins  ranged 
from  .03  percent  to  41.25  percent.  For  the 
period  of  investigation,  based  on  the 
weighted-average  for  the  companies 
above  the  de  minimis  level,  dumping 
duties  would  have  amounted  to  S117,108 
on  sales  totalling  $3,491,550. 
Case  History 

On  May  31.*1984.  we  received  a 
petition  filed  in  proper  form  from  the 
American  Wire  Cloth  Institute  f.-XWCI). 
on  behalf  of  the  U.S.  industry  producing 
SSWWC.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1673)  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threatening  material  injury  to.  a  U.S. 
industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  investigation.  We  initiated 
the  investigation  on  June  19.  1984  (49  FR 
25890).  and  notified  the  ITC  of  our 
action. 

On  July  10. 1984,  the  ITC  found  that 
there  is  a  reasonable  indication  that 
imports  of  SSWWC  from  Japan  are 
materially  injuring,  or  threatening 
material  injurv  to.  a  U.S.  iiulustrv  (U.S. 
ITC  Pub.  No.  1552.  July  1984). 

On  October  24.  1984,  pursuant  to  a 
request  from  the  petitioner  under  section 
733(c)(1)(A)  of  the  Act.  the  Department 
extended  the  date  for  the  preliminary 
determination  until  December  27  1984 
(49  FR  42771). 

We  published  a  preliminary 
determination  of  sales  at  less  than  fair 
value  on  January  3.  1985  (50  FR  309).  Our 
notice  of  the  preliminary  determination 
provided  interested  parties  with  an 
opportunity  to  submit  views  orally  or  in 


Federal  Register  /  Vol.  50.  No.  51  /  Friday.  March  15.  1985  /  Notices 


10521 


writing.  On  February  11, 1985.  we  held  a 
public  hearing. 

The  following  manufacturers, 
accounting  for  more  than  80  percent  of 
the  sales  of  the  subject  merchandise  to 
the  United  States,  were  investigated: 
Nihon  Net  Kosan  Co.  Ltd.  (Nihon), 
Nissaku  Wire  Netting  Co.  Ltd.  (Nissaku), 
Asano  Wire  Netting  Co.  Ltd.  (Asano),  F. 
Hayashi  Wire  Cloth  Manufacturing  Co. 
(Hayashi).  Matsubara  Wire  Netting  Co. 
Ltd.  (Matsubara),  Sakakura  Wire  and 
Wire  Netting  Co.  Ltd.  (Sakakura), 
Yamato  Wire  Netting  Co.  Ltd.  (Yamato), 
DIA  Enterprises  Ltd.  (DIA),  and  ITO 
Wire  Netting  Co.  (ITO).  We  investigated 
100  percent  of  the  sales  made  by  the 
above  companies  during  the  period  of 
investigation  (December  1. 1983,  through 
May  31. 1984). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  stainless  steel  woven 
wire  cloth,  whether  in  rolls,  in  endless 
bands,  or  in  lengths,  not  cut  to  shape: 
woven  of  simple  warp  and  weft 
construction  with  (1)  meshes  not  finer 
than  30  wires  to  the  lineal  inch  in  warp 
or  filling,  valued  over  7.5  cents  per 
square  foot,  (2)  with  meshes  finer  than 
30  but  not  finer  than  90  wires  to  the 
lineal  inch  in  warp  or  filling,  valued  over 
21.25  cents  per  square  foot,  or  (3)  with 
meshes  finer  than  90  wires  to  the  lineal 
inch  in  warp  or  filling;  as  currently 
provided  for  in  items  642.5200.  642.6400 
and  642.7400  of  the  TSUSA.  Stainless 
steel  gauze,  fabric,  screen,  netting  or 
fencing  are  not  covered  by  this 
investigation. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 

United  Stales  Price 

As  provided  in  section  772  of  the  Act, 
we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  because  the 
merchandise  was  sold  to  unrelated 
purchasers  prior  to  its  importation  into 
the  United  States.  We  calculated  the 
purchase  price  based  on  the  FOB.  C&F. 
CIF,  or  ex-godown  packed  price  to 
unrelated  customers  in  the  United 
States,  or  to  unrelated  tradmg 
companies  in  Japan.  We  made 
deductions,  where  appropriate,  for 
Japanese  inland  freight,  inland 
insurance,  ocean  freight,  marine 
insurance,  FOB  charges,  customs 
brokerage,  and  inspection  expenses. 


Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  home  market  sales,  sales 
to  third  country  markets,  or  constructed 
value.  We  made  comparisons  of  "such 
or  similar"  merchandise  based  on  grade, 
mesh  size,  and  wire  diameter  categories 
selected  by  Commerce  Department 
industry  experts. 

Where  we  used  home  market  prices 
as  the  basis  for  foreign  market  value,  we 
calculated  the  home  market  prices  for 
each  type  of  SSWWC  on  the  basis  of 
delivered  or  ex-factory  packed  prices  to 
unrelated  purchasers.  From  these  prices. 
we  deducted,  where  appropriate, 
Japanese  inland  freight  and  inland 
insurance.  Where  we  used  sales  to  third 
country  markets  as  the  basis  for  foreign 
market  value,  we  calculated  the  third 
country  price  on  the  basis  of  the  ex- 
godown  or  CIF  price  with  deductions, 
where  appropirate,  for  inland  freight  in 
Japan,  inspection  expenses,  ocean 
freight  and  marine  insurance.  In  both 
cases,  we  made  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses  and  other  direct  selling 
expenses  in  accordance  with  section 

353.15  of  our  regulations  (19  CFR  353.15). 
We  also  made  adjustments,  where 
appropriate,  for  differences  in 
merchandise  in  accordance  with  section 

353.16  of  our  regulations  (19  CFR  353.16). 
We  also  deducted  home  market  or  third 
country  packing  costs  and  added  the 
packing  cost  incurred  on  sales  to  the 
United  States. 

We  disallowed  a  claimed  adjustment 
for  differences  in  manufacturing  costs 
(based  on  differences  in  the  order  date 
between  certain  sales  to  the  United 
States  and  certain  sales  to  the  home 
market).  We  also  disallowed  a  claimed 
adjustment  for  higher  administrative 
expenses  incurred  on  home  market  sales 
because  we  consider  these  to  be  indirect 
expenses  not  bearing  a  direct 
relationship  to  the  sales  under 
consideration. 

Where  we  used  constructed  value  as 
the  basis  for  foreign  market  value,  we 
added  the  cost  of  materials,  fabrication, 
general  expenses,  profit,  and  U.S. 
packing.  The  amount  added  for  general 
expenses  was  the  statutory  minimum  of 
10  percent  of  the  sum  of  material  and 
fabrication  costs,  or  the  actual  genera! 
expenses,  whichever  was  higher.  The 
amount  added  for  profit  was  the 
statutory  minimum  of  8  percent  of  the 
sum  of  materials,  fabrication  costs,  and 
general  expenses,  or  the  actual  profit, 
whichever  was  higher. 


Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  data  used  in  making 
this  determination  by  using  verification 
procedures  which  included  on-site 
inspection  of  manufacturers'  facilities 
and  examination  of  company  records 
and  selected  original  source 
documentation  containing  relevant 
information. 

Petitioner's  Comment 

The  petitioner's  only  comment  was  to 
request  the  Department  to  conduct  a 
careful  analysis  of  the  respondents' 
component  stainless  steel  wire  costs  to 
ensure  the  accuracy  of  the  information 
upon  which  this  final  determination  is 
based.  « 

DOC  Response:  The  Department 
conducted  an  extensive  verification  of 
the  information  provided  by  the 
Japanese  wire  cloth  companies. 
Particular  attention  was  paid  to 
verifying  the  respondents'  stainless  steel 
wire  costs.  As  a  result  of  the  verification 
the  Department  is  satisfied  that  the 
stainless  steel  wire  costs  reported  by  the 
respondents  are  accurate. 

Respondents'  Comments 

Comment  1:  The  respondents  argue 
that  the  Department  should  base  foreign 
market  value  for  AISl  Type  304  cloth  on 
the  home  market  price  of  AISl  Type  316 
cloth  (rather  than  on  the  constructed 
value  of  304  cloth]  in  cases  where  there 
were  no  home  market  sales  of  304  cloth. 

DOC  Response:  According  to  section 
771(16)(C)(i'i)  of  the  Act,  in  order  for  us 
to  consider  Type  316  similar  to  Type  304. 
Type  316  must  be  like  Type  304  in  fhp 
purposes  for  which  it  is  used.  The 
primary  difference  in  these  two  steel 
types  is  the  inclusion  of  two  percent 
molybdenum  in  Type  316.  As  a  result  of 
the  addition  of  molybdenum,  cloth 
woven  from  Type  316  affords  greater 
corrosion  resistance,  but  less  abrasion 
resistance  than  Type  304.  Therefore  the 
wire  cloth  woven  from  these  two  steel 
types  is  used  in  different  applications. 
We  accordingly  determine  that  Type  318 
is  not  like  Type  304  within  the  meaning 
of  section  771(16)(Cl(ii)  of  the  Act. 

Comment  2:  Respondents  argue  that  in 
calculating  foreign  market  value  the 
Department  should  make  an  adjustment 
to  account  for  the  "high  administrative 
costs  incurred  in  making  a  substantial 
number  of  sales  in  small  quantities  in 
the  home  market,"  as  compared  to  the 
costs  required  to  sell  substantial 
quantities  to  a  handful  of  U.S. 
customers. 

DOC  Response:  The  administrative 
costs  for  which  the  respondents  claim 
an  adjustment  are  fixed  costs  which  do 


10522 


Federal  Register  /  Vol.  50,  No.  51   /  Friday.  March  15.  1985  /  Notices 


not  bear  a  direct  relationship  to  the 
sales  under  consideration.  As  such. 
these  costs  do  not  satisfy  the  criteria  for 
making  an  adjustment  under  either 
section  353.14  or  353.15  of  the  DOC 
Regulations. 

Comment  3:  Respondents  argue  that  in 
calculating  a  weighted-average  margin 
applicable  to  companies  whose  sales 
have  not  been  investigated,  the 
Department  should  take  into  account  the 
companies  with  either  zero  or  de 
minimis  margins. 

DOC  Response.  The  Department's 
long-standing  policy  is  to  base  the 
bonding  rate  for  manufacturers  and 
exporters  not  investigated  on  the 
weighted-average  of  the  margins 
applicable  to  companies  covered  by  an 
affirmative  determination. 
Manufacturers  or  exporters  who  have 
affirmatively  demonstrated,  throughf 
verified  information,  that  they  do  not 
sell  at  less  than  fair  value  or  have  de 
minimis  margins,  are  excluded  from  the 
determination.  The  Department  does  not 
believe  it  is  appropriate  to  include  in  the 
weighted-average  bonding  rate  those 
margins  applicable  to  companies  not 
covered  by  the  affirmative 
determination. 

Comment  4:  Respondents  argue  that  in 
calculating  constructed  value  for 
Matsubara,  the  Department  should  base 
the  amount  to  be  added  for  general 
expenses  on  the  selling,  general  and 
administrative  expenses  (SG&A) 
incurred  by  Matsubara  during  the  first 
six  months  of  1984.  rather  than  on  the 
SG&A  for  fiscal  year  1983. 

DOC  Response:  We  agree. 

Comment  5:  Respondents  argue  that 
the  SG&A  expenses  for  Asano  were 
overstated  in  the  Department's 
preliminary  determination  by  including 
certain  expenses  not  related  to  the 
product  under  investigation  and  other 
expenses  m.i  properly  included  in  the 
ex-factory  cost  of  production  of  the 
product. 

DOC  Response:  Based  on  additional 
information  rerieived  from  the 
respondent,  the  Department  concludes 
that  certain  costs  included  in  the  SG&A 
in  the  preliminary  determination  were 
related  to  other  products  not  under 
investigation  or  were  selling  expenses 
related  to  other  markets.  Therefore,  we 
did  not  include  these  expenses  in 
Asano's  SG&.-\  for  this  final 
determination 

Comment  ti.  Respondents  argue  that  in 
calculating  constructed  value,  the 
Department  should  reduce  the 
respondents'  material  costs  to  reflect 
income  earned  from  sales  of  wire  scrap. 

DOC  Response:  We  agree  that  income 
from  the  sale  of  scrap  is  a  reduction  to 


the  cost  of  material.  The  respondents 
reported  this  income  in  SG&A  expenses. 
Transferring  this  income  from  SG&A 
expenses  to  material  costs  would  not 
have  an  effect  on  the  total  cost  of 
production  of  the  product. 

Comment  7:  Respondents  argue  that 
their  credit  costs  (used  for  calculating  a 
credit  expense  adjustment)  should  be 
increased  by  the  amount  of  bank 
handling  charges  incurred  by  the 
respondents  in  connection  with  their 
short-term  borrowings. 

DOC  Re^onse:  This  adjustment  claim 
was  not  made  until  after  the  completion 
of  the  verification.  As  such,  the  claim  is 
untimely  and  may  not  be  considered. 

Comment  8:  The  respondents  argue 
that  the  Department  should  reduce  the 
SG&A  expenses  of  Sakakura  Wire  and 
Wire  Netting  Co..  Ltd.  by  the  amount  of 
profit  realized  on  currency  exchange. 

DOC  Response:  This  adjustment  claim 
is  also  untimely.  i 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  United  States 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  SSWWC 
from  Japan,  with  the  exception  of  the 
SSWWC  produced  by  ITO,  DIA.   , 
Matsubara  or  Yamato,  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  January  3, 
1985,  the  date  on  which  the  Department 
published  its  preliminary  determination 
in  the  Federal  Register,  We  are  also 
directing  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
SSWWC  from  Japan  produced  by  ITO 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  final 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  weighled- 
averag^  margin  amount  by  which  the 
foreign  market  value  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
United  States  price.  The  bond  or  cash 
deposit  amounts  established  in  our 
preliminary  determination  of  January  3, 
1985,  remain  in  effect  with  respect  to 
entries  or  withdrawals  made  prior  to  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  With  respect  to  entries 
or  withdrawals  made  on  or  after  the 
publication  of  this  notice,  the  bond  or 
cash  deposit  amounts  required  are 
shown  below.  Companies  excluded  from 
this  determination  are  identified  by  an 
asterisk(*]. 


•s 
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Manulacturer/producof/exponer 


Weight. 

avsrage 
margin 
parcant- 


Asano „ 

558 

Hayashi __     _ 

207 

ITO 

1  19 

N'ho/i „ „ „..„  .„ 

4  74 

NissaKu..   ....._      ™    

1  47 

5i;i*»flkura ,,,,  .,.,,. ,  ,, 

4  78 

•Matsubara „ „..„ 

'0  13 

'Yainalo ..     

'0  32 

•DIA 

'0  30 

All  other  marwrfaclurers/producers/exponerv 

3  35 

ITC  Notincation 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  make  its  determination 
whether  these  imports  are  materially 
injuring,  or  threatening  to  materially 
injure,  a  U.S.  industry-  within  45  days  of 
the  publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  this 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  an  antidumping  duty 
order  directing  Customs  officers  to 
assess  an  antidumping  duty  on  stainless 
steel  woven  wire  cloth  from  Japan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  United  States  price. 

This  determination  is  being  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 
William  T.  Archey, 

Acting  Assistant  Secretary  for  Trade 

Administration. 

March  11,  1985. 

|FR  Doc.  85-6221  Filed  3-14-85;  8:45  am] 
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action:  Notice. 


SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  low- 
fuming  brazing  copper  rod  and  wire 
from  New  Zealand  is  being,  or  is  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value.  We  are  notifying  the 
United  States  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
April  5, 1985,  and  we  will  make  ours  on 
or  before  July  29, 1985. 
EFFECTIVE  DATE:  March  15. 1985. 

FOR  FURTHER  INFORR^tON  CONTACT: 

David  D.  Johnston,  3| ice  of 
Investigations,  Impon'Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230;  telephone;  (202) 
377-2239. 


SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  February  19, 1985,  we  received  a 
petition  in  proper  form  filed  by 
American  Brass,  Century  Brass,  and 
Cerro  Metal  Products  on  behalf  of  the 
United  States  low  fuming  brazing  rod 
and  wire  industry.  In  compliance  with 
the  filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  New  Zealand 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

The  petitioners  based  the  United 
States  prices  on  average  unit  values  of 
imports  from  New  Zealand,  as 
calculated  from  data  reported  by  the 
Department  of  Commerce.  From  these 
unit  values,  petitioners  deducted  the 
cost  of  packing  and  handling. 

The  petitioners  based  foreign  market 
value  on  sales  prices  of  Vg  inch  diameter 
low-fuming  brazing  copper  rod  in  the 
home  market.  Petitioners  deducted  from 
these  prices  a  30  percent  mark-up  to 
allow  for  the  different  levels  of  trade; 
estimated  cost  of  flux  coating  to  allow 
for  difference  is  merchandise;  estimated^ 
credit  cost;  and  estimated  insurance 
cost.  Petitoners  factored  in  the  effect  of 
the  depreciation  of  the  New  Zealand 


Dollar  vis-a-vis  the  U.S.  Dollar. 
Petitioners  have  also  adjusted  home 
market  values  downward  to  reflect 
dropping  metal  values  where  applicable. 
By  comparing  the  values  calculated  by 
the  foregoing  methods,  the  petitioners 
alleged  dumping  margins  between  21 
and- 52  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  fbrth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

VVe  examined  the  petition  on  low- 
fuming  brazing  copper  rod  and  wire  and 
have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  low-fuming  brazing 
copper  rod  and  wire  from  New  Zealand 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally  we 
will  make  our  preliminary  determination 
by  July  29.  1985. 

Scope  of  Investigation 

The  products  covered  by  this 
mvestigation  are  low-fuming  brazing 
copper  rod  and  wire,  principally  of 
copper  and  zinc  alloy  ("brass"),  of 
varied  dimension  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 
bare  or  flux-coated,  currently  classified 
in  the  Tariff  Schedules  of  the  United 
States,  Annotated  (TSUSA),  under  items 
612.6205,  612.7220  and  653.1500.  The 
chemical  composition  of  the  products 
under  investigation  is  defined  by  Copper 
Development  Association  (CDA) 
standards  680  and  681. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  April  5, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  low-fuming 


brazing  copper  rod  and  wire  from  South 

Africa  are  causing  material  injury,  or 

threaten  material  injur\',  to  a  United 

States  industry.  If  its  determination  is 

negative  the  investigation  will 

terminate;  otherwise,  it  will  proceed 

according  to  the  statutory  procedures. 

C,  Christopher  Parlin, 

Acting  Dt^puty  Assistant  Secretary  for  Import 

Administration. 

March  It,  1985. 

(PR  Doc.  65-«225  Filed  3-14-85;  8:45  am) 
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[A-435-401] 

Natural  Bristle  Paint  Brushes  and 
Brush  Heads  From  the  People's 
Republic  Of  China;  Initiation  of 
Antidumping  Duty  Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Cqmmerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
natural  bristle  paint  brushes  and  brush 
heads  from  the  People's  Republic  of 
China  (PRC)  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  We  will  notify  the  United 
Slates  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  these 
products  are  causing  material  injurv'.  or 
threaten  material  injury  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
Arpil  5, 1985.  and  the  Department  of 
Commerce  will  make  its  preliminary 
determination  on  or  before  July  29, 1985. 
EFFECTIVE  DATE:  March  15.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  J.  Jenkins,  Office  of  Investigation, 
Import  Administration.  International 
Trade  Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone  (202) 
377-1756. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  February  19,  1985,  we  received  a 
petition  in  proper  form  filed  by  the 
United  States  Paint  Brush 
Manufacturers  and  Suppliers  Ad  Hoc 
Import  Action  Coalition,  on  behalf  of  the 
U.S.  industry  producing  natural  bristle 
paint  brushes  and  brush  heads.  The 
coalition  is  comprised  of  10  United 
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States  manufacturers  and  two  suppliers 
of  paint  brushes.  In  compliance  with  the 
fihng  requirements  of  §  353.38  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleges  that  imports  of  the 
subject  merchandise  from  the  People's 
Republic  of  China  (PRC)  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
these  imports  are  causing  material 
injury,  or  threaten  material  injury,  to  a 
United  States  industry. 

Petitioner  based  United  States  prices 
on  "purchase  price"  which  was 
determined  by  using  1984  price 
quotations  received  by  unrelated  U.S. 
purchasers  of  Chinese  produced  natural 
bristle  paint  brushes. 

Petitioner  claims  that  the  PRC  is  a 
state-controlled  economy  country  within 
the  meaning  of  the  Act.  It  alleges  that 
the  state-controlled  nature  of  the 
industry  and  the  consequent  ability  to 
set  prices  without  regard  to  production 
costs,  does  not  permit  a  reliable 
calculation  of  foreign  market  value 
based  either  on  sales  or  offers  of  sales 
of  the  products  under  investigation  in 
the  PRC  or  to  countries  other  than  the 
United  States.  Therefore,  petitioner 
alleges  that  the  Department  of 
Commerce  must  choose  a  surrogate 
country.  The  petitioner  chose  Sri  Lanka 
as  the  non-state-controlled-economy 
surrogate  country  whose  prices  should 
be  used  as  the  basis  for  determining  the 
foreign  market  value  of  the  merchandise 
under  investigation. 

Petitioner  supports  its  allegations  of 
sales  at  less  than  fair  value  by  using  as 
foreign  market  value  ex-factory  prices 
for  natural  bristle  paint  brushes  in  Sri 
Lanka  obtained  from  a  1983  price  list 
supplied  to  a  manufacturer  of  the  British 
Brush  Manufacturing  Association. 
Petitioner  attempted  to  convert  the  1983 
price  list  to  1984  prices,  taking  into 
account  inflation  in  Sri  Lanka  and 
changes  in  the  exchange  rate. 

Based  on  comparison  of  prices 
calculated  using  the  foregoing 
methodology,  the  petitioner  alleges  an 
average  dumping  margin  ranging  from 
26.70  percent  to  487  percent.  Petitioner 
also  compared  the  average  unit  price  of 
paint  brushes  imported  to  the  United 
States  from  Sri  Lanka  in  1983  with  the 
average  unit  price  of  paint  brushes 
imported  from  the  PRC  in  1983.  using  the 
customs  entry  value  as  derived  from  the 
Bureau  of  the  Census  statistics.  Based 
on  comparisons  of  prices  calculated 
using  this  method,  the  petitioner  alleges 
an  estimated  dumping  margin  of  205.99. 


Initiation  of  Investigations 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations.  We  have 
examined  the  petition  on  natural  bristle 
paint  brushes  and  brush  heads  and  have 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
natural  bristle  paint  brushes  and  brush 
heads  from  the  PRC  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

Petitioner  has  included  natural  bristle 
brush  heads  within  the  scope  of 
investigation  to  avoid  the  possibility 
that  antidumping  duties  assessd  on 
paint  brushes  from  the  PRC  might  be 
avoided  by  switching  to  importation  of 
paint  brush  heads  to  be  fitted  with 
handles  in  the  United  States.  Petitioner 
provided  correspondence  received  from 
exporters  stating  that  natural  bristle 
paint  brush  heads  are  available  for 
exportation  from  the  PRC.  Both  natural 
bristle  paint  brushes  and  brush  heads 
are  currently  provided  for  in  item 
number  750.65  of  the  Tariff  Schedules  of 
the  United  States.  Annotated  (TSUSA). 
Therefore,  we  have  no  information  with 
which  we  can  determine  whether  brush 
heads  are  currently  imported  into  the 
United  States.  We  have  determined  that 
natural  bristle  paint  brush  heads  are  a 
part  of  the  same  class  or  kind  of 
merchandise  as  paint  brushes  and  have 
included  them  in  the  scope  of  the 
investigation. 

In  the  course  of  our  investigation,  we 
will  determine  whether  the  economy  of 
the  PRC  is  state-controlled  to  an  extent 
that  sales  of  such  or  similar 
merchandise  in  the  home  market  or  third 
country  markets  do  not  permit 
determination  of  foreign  market  value.  If 
it  is  determined  to  be  a  state-controlled 
economy,  we  will  then  choose  a  non- 
state-controlled-economy  surrogate 
country  for  purposes  of  determining 
foreign  market  value.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  by  July  29, 
1985. 

Scope  of  Investigation  I 

The  products  covered  by  this 
investigation  are  natural  bristle  paint 
brushes  and  brush  heads  currently 
provided  for  in  item  750.65  of  the 
TSUSA. 


Notiricatlon  of  the  ITC  '- 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  April  5. 
1985.  whether  there  is  a  reasonable 
indication  that  imports  of  natural  bristle 
paint  brushes  and  brush  heads  from  the 
PRC  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  the  TtC  determination 
is  negative  the  investigation  will 
terminate;  otherwise,  it  will  proceed 
according  to  the  statutory  procedures. 
C.  Christopher  Parlin, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration 

March  11.  1985. 

[FR  Doc.  85-6222  Filed  3-14-85;  8:45  am] 

BILUNO  CODE  ISIO-OS-M 


(A-79 1-5021 

Initiation  of  Antidumping  Duty 
Investigation;  Low-Fuming  Brazing 
Copper  Rod  and  Wire  From  South 
Africa 

agency:  International  Trade 
Adminstration.  Import  Administration, 
Commerce. 

action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  low- 
fuming  brazing  copper  rod  and  wire 
from  South  Africa  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury  to'a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
April  5, 1985,  and  we  will  make  ours  on 
or  before  July  29,  1985. 

EFFECTIVE  DATE:  March  15. 1985. 
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FOR  FURTHER  INFORMATION  CONTACT 

David  D.  Johnston.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone:  <202) 
377-2239. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  February  19, 1985,  we  received  a 
petition  in  proper  form  filed  by 
American  Brass,  Century  Brass,  and 
Cerro  Metal  Products  on  behalf  of  the 
United  States  low^-fumin^  brazing  rod 
and  wire  industry.  In  compliance  with 
the  filing  requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  South  Africa 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

The  petitioners  based  the  United 
States  prices  on  average  unit  values  of 
imports  from  South  Africa,  as  calculate _ 
from  data  reported  by  the  Department  of 
Commerce.  From  these  unit  values, 
petitioners  deducted  the  cost  of  packing 
and  handling. 

The  petitioners  based  foreign  market 
value  on  sales  prices  of  Vs  inch  diameter 
low-fuming  brazing  copper  rod  in  the 
home  market.  Petitioners  deducted  from 
these  prices  a  30  percent  mark-up  to 
allow  for  the  different  levels  of  trade; 
estimated  packing  cost;  estimated  credit 
cost;  and  estimated  insurance  cost. 
Petitioners  factored  in  the  effect  of  the 
depreciation  of  the  Rand  vis-a-vis  the 
U.S.  dollar.  Petitioners  have  also 
adjusted  home  market  values  downward 
to  reflect  dropping  metal  values  where 
applicable. 

By  comparing  the  values  calculated  by 
the  foregoing  methods,  the  petitioners 
alleged  dumping  margins  between  62 
and  110  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  low- 
fuming  brazing  copper  rod  and  wire  and 
have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 


an  antidumping  duty  investigation  to 
determine  whether  low-fuming  brazing 
copper  rod  and  wire  from  South  Africa 
is  being,  or  is  hkely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally  we 
will  make  our  preliminary  determination 
by  July  29, 1985. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  low-fuming  brazing 
copper  rod  and  wire,  principally  of 
copper  and  zinc  alloy  ("brass"),  of 
varied  dimension  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 
bare  or  flux-coated,  currently  classified 
in  the  Tariff  Schedules  of  the  United 
States,  Annotated  (TSUSA),  under  items 
612.6205,  612.7220  and  653.1500.  The 
chemical  composition  of  the  products 
under  investigation  is  defined  by  Copper 
Development  Association  (CDA) 
standards  680  and  681. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  thi^  determination.  We  will 
•notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  April  5, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  low-fuming 
brazing  copper  rod  and  wire  from  South 
Africa  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  its  determination  is 
negative  the  investigaUon  will 
terminate;  otherwise,  i!  will  proceed 
according  to  the  statutory  procedures. 
C.  Christopher  Pariin, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration 

March  11. 1985. 

[PR  Doc.  85-6223  Filed  3-14-85;  8:45  am] 

BILUNQ  COOE  3510-O»-W 


National  Oceanic  and  Atmospheric 
Administration 

Pacific  Coast  Groundflsh  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 


action:  Notice  of  experimental  fishing 
permit  application  and  request  for 
^mment. 

SUMMARY:  This  notice  acknowledges 
receipt  of  an  experimental  fishing  permit 
(EFP)  application  and  announces  a 
public  comment  period.  The  applicant 
proposes  to  conduct  an  experimental 
fishery  to  harvest  up  to  1,000  metric  tons 
(mt)  each  of  shortbelly  rockfish,  squid, 
and  Pacific  whiting  with  two  domestic 
vessels  using  pelagic  trawls  in  the 
fishery  conservation  zone  (FCZ]  off  the 
California  coast.  If  granted,  the  EFP 
would  allow  fishing  which  olher\\'ise 
would  be  prohibited  by  Federal 
regulations  governing  the  mesh  size  of 
trawls. 

DATE:  Comments  on  this  EFT  application 
will  be  accepted  until  April  1, 1985. 

ADDRESSES:  Send  comments  to  E.  C. 
Fullerton,  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island,  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT 

Rodney  R.  Mclnnis,  (Chief,  Fisheries 
Management  Division),  213-548-2518. 

SUPPLEMENTAL  INFORMATION:  The 

Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  provides  the 
basis  for  regulating  foreign  and  domestic 
groundfish  fisheries  in  the  FCZ  off  the 
coasts  of  Washington,  Oregon,  and 
California.  Regulations  implementing  the 
FMP  became  effective  on  September  30, 
1982  (47  PR  43964.  October  5, 1982).  The 
regulations  specify  that  EFPs  may  be 
issued  to  authorize  fishing  by  U.S. 
vessels  which  otherwise  would  be 
prohibited.  Procedures  for  application 
and  issuance  of  EFPs  are  given  in  the 
regulations  at  $  663.10  (b)  and  (c). 

An  EFP  application  to  harvest 
shortbelly  rockfish  [Sebastes  jordanf).  ^ 
squid  [Loligo  opalescens],  and  Pacific 
whiting  [MerJuccius  productus]  with 
midwater  trawl  gear  was  received  by 
the  Southwest  Regional  Office,  NMFS. 
on  February  27, 1985.  The  applicant 
requests  authority  to  use  a  codend  mesh 
size  of  one  and  one-quarter  inches  to 
harvest  Pacific  whiting.  Current 
groundfish  regulatiosn  prohibit  use  of  a 
ff^sh  size  smeller  than  three  inches  in 
pelagic  trawls  or  four  and  one-half 
inches  in  roller  trawls  in  the  area  off 
central  California  where  the  applicant 
proposes  to  fish  (§  663.26  (a)  and  fb)).  If 
granted,  the  EFP  would  suspend  the 
mesh  size  restriction  for  the  time,  area, 
and  vessels  specified  v/hile  harvesting 
shortbelly  rockfish  and  Pacific  whiting. 
The  squid  resource  is  not  managed  by 
the  FMP. 
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The  EFP  request  is  summarized  as 
follows: 

1.  Purpose  and  goal.  The  purpose  of 
the  experiment  is  to  attempt  to  improve 
the  domestic  market  for  the  target 
species.  The  experiment  also  would 
evaluate  the  gear  and  mesh  size  suitable 
for  efficient  harvesting,  encourage 
development  of  new  fishing  and 
processing  technology,  and  provide 
otherwise  unavailable  or  incomplete 
biological  and  fishing  data. 

2.  Significance.  The  shortbelly 
rockfish  and  Pacific  whiting  resources 
are  currently  underharvested.  If  the 
resources  can  provide  wholesome  yet 
inexpensive  seafood,  then  other  fishing 
boats  are  likely  to  participate  in  the 
fishery,  development  could  reduce 
fishing  pressure  on  traditionally- 
harvested  groundfish  species,  encourage 
development  of  the  U.S.  fishing  industry, 
increase  development  of  foreign  markets 
for  U.S.  seafood  products,  and  enable 
biological  and  fishing  data  to  be 
obtained.  The  impacts  of  the  experiment 
could  extend  beyond  the  interests  of  the 
EFP  applicant. 

3.  Vessels.  Two  domestic  vessels 
would  be  involved  in  the  fishery.  The 
first  vessel  is  58.9  feet  long  and  40  net 
tons;  the  second  vessel  is  53.3  feet  long 
and  22  net  tons. 

4.  Species  and  amount.  One  thousand 
metric  tons  each  of  shortbelly  rockfish 
and  Pacific  whiting  is  requested.  In 
addition,  other  Sebastes  species,  black 
cod  (Anoplopoma  fimbria),  and  fiatfish 
caught  incidentally  during  experimental 
fishing  are  requested  to  be  retained. 

5.  Time,  place,  and  gear.  The 
applicant  proposes  to  fish  under  the  EFP 
in  an  area  of  the  Pacific  between  Pt. 
Redras  Blancas  and  R.  Reyes. 
California,  at  unspecified  times  during 
1985  with  conventional  pelagic  trawl 
gear  with  mesh  size  of  one  and  one- 
quarter  inches  for  shortbelly  rockfish 
and  two  and  one-half  inches  for  Pacific 
whiting. 

6.  Additional  information.  The 
applicant  has  agreed  to  keep  specific 
catch  logs  and  to  accommodate 
observers  as  requested. 

In  1982,  four  EFPs  were  issued  to  U.S. 
fishing  vessels  to  harvest  shortbelly 
rockfish  with  pelagic  trawls  in  the  FCZ 
for  delivery  to  a  foreign  processing 
vessel.  Of  the  amount  delivered.  89 
percent  was  shortbelly  rockfish.  11 
percent  was  Pacific  whiting,  and  less 
than  one-half  of  one  percent  was  other 
rockfish,  sablefish,  fiatfish,  and  other 
fish.  No  salmon  were  taken.  An  EFP  was 
issued  to  one  U.S.  fishing  vessel  in  1983 
and  to  one  in  1984  to  harvest  shortbelly 
rockfish  for  delivery  to  a  shorebased, 
domestic  processor:  however,  no  fishing 


was  done  under  these  EFPs  for  technical 
reasons.  j 

(6  use.  1801  etseq] 

Dated:  March  11, 1985. 
Cannen  [.  Blondin, 

Deputy  .Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

jFR  Doc.  85-6179  Filed  3t-14-85;  8:45  am) 

BILLING  CODE  3910-22-M 


Salmon  Fisheries  Ofl  Washington. 
Oregon,  and  California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFSJ,  NOAA,  Commerce. 
ACTION:  Notice  of  availability  of  reports; 
notice  of  public  meetings;  tentative 
hearing  dates. 

summary:  The  Pacific  Fishery 
Management  Council  (Council)  has 
begun  its  annual  management  process 
for  the  1985  ocean  salmon  fishery  as 
specified  under  the  final  salmon 
management  framework  amendment. 

The  Council's  Salmon  Plan 
Development  Team  (Team)  and  staff 
economist  have  completed  two  reports 
which  are  currently  available  to  the 
public.  The  first  report,  "1984  Ocean 
Salmon  Fisheries  Review,"  provides  a 
summary  of  the  1984  ocean  salmon 
fisheries  and  assesses  how  well  the 
Council's  management  objectives  were 
met  in  1984.  The  second  report  is 
entitled  "1985  Ocean  Salmon  Fisheries 
Stock  Status  Projections,  Management 
Goals,  and  Regulation  Impact  Analysis." 
Both  reports  will  be  reviewed  by  the 
Council  at  its  March  meeting  and  will 
help  guide  the  development  of 
management  options  for  1985. 

The  Council's  first  meeting  in  its  1985 
preseason  management  process  will  be 
at  the  Portland  Hilton  Hotel,  921  S.W. 
Sixth  Avenue,  Portland,  Oregon,  on 
March  12-14.  As  provided  in  the  second 
report,  the  Council  will  review  the  1985 
salmon  stock  status  projections  and  the 
management  impacts  which  the  1984 
ocean  salmon  fishery  regulations  would 
have  if  used  for  the  1985  season.  The 
Council  will  receive  additional 
recommendations  and  comments  on 
1985  management  matters  from  the 
Salmon  Advisory  Subpanel,  the  Team, 
the  Scientific  and  Statistical  Committee, 
the  Council's  member  states,  and  the 
public.  Utilizing  this  input,  the  Council 
will  develop  three  possible  1985 
management  options  for  public  review. 
Tentative  options  will  be  adopted  on 
Tuesday,  March  12.  with  the  adoption  of 
three  final  options  on  Thursday,  March 
14,  after  review  by  the  Council's 
advisory  entities  and  the  public.  An 
impact  analysis  of  the  Council's  final 


proposed  management  options  will  be 
developed  by  the  Team  and  available  to 
the  public  shortly  after  the  March 
meeting.  The  public  hearings  for  these 
options  are  tentatively  scheduled  for 
March  26  in  Seattle.  WA,  Coos  Bay,  OR, 
and  Eureka,  CA;  on  March  27  in  Astoria, 
OR  and  San  Francisco,  CA;  and  on  April 
4  in  Boise,  ID. 

The  Council  will  meet  again  on  April 
9-11  at  the  Airport  Holiday  Inn  in 
Portland  to  consider  the  input  from  the 
public  hearings  and  hear  additional 
comments  from  its  advisors  and  the 
public.  The  Council  will  then  develop  its 
recommendations  for  the  1985  ocean 
salmon  fishing  season  regulations  for 
submission  to  the  Secretary  of 
Commerce.  The  Team  will  prepare  a 
final  impact  analysis  report  for  the 
Council's  recommendations. 

Your  comments  and  ^ 

recommendations,  written  or  oral,  are 
welcomed  at  any  point  during  this 
process.  Please  address  written 
comments  to  Joseph  C.  Greenley,  526 
S.W.  Mill  St.,  Portland,  OR  97201.  Copies 
of  the  reports  can  be  requested  from  the 
same  address.  For  further  information, 
telephone  503-221-6352. 

(16  U.S.C.  1801  elseq.) 

Dated:  March  12,  1985. 
loseph  W.  Angelovic, 

Deputy  Assistant  Administrator  for  Science 
and  Technology,  National  Marine  Fisheries 
Service. 

(PR  Doc.  85-6234  Filed  3-12-85;  4:52  pm] 

BILLING  CODE  3510-22-M 


Receipt  of  Application  for  Permit 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  U.S.  Fish  and  Wildlife 
Service  (P45C).  Alaska  Maritime 
National  Wildlife  Refuge. 

b.  Address:  202  W.  Pioneer  Avenue, 
Homer,  Alaska  99603. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Animals: 
Stellar  sea  lion  (Eumetopias  jubatus), 
unspecified. 

4.  Type  of  Take;  Harassment 
incidental  to  other  wildlife  surveys. 

5.  Location  6f  Activity:  Islands  of 
Alaska  Maritime  National  Wildlife 
Refuge. 

6.  Period  of  Activity:  four  (4)  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
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Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marme 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  2023.5,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  N'arine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW..  Washington, 
D,C.;  and 

Regional  Director,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  1668,  Juneau,  Alaska  99802. 

Dated:  March  8,  1985. 
Richard  B.  Roe, 

Director,  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service. 

(FR  Doc.  85-6232  Filed  3-14-85;  8;45  am] 

BILLING  CODE  3510-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Government  of  the  Republic  of 
Indonesia  To  Review  Trade  in 
Category  61 3pt. 

March  12,  1985 

On  January  31, 1985  the  Government 
of  the  United  States  requested 
consultations  with  the  Government  of 
the  Republic  of  Indonesia  with  respect 
to  polyester/cotton  lightweight  fabrics 
in  Category  613pt.  (only  TSUSA 
numbers  338.5035,  338.5036,  338.5039, 
and  338.5041).  This  request  was  made  on 
the  basis  of  the  agreement,  as  amended, 
between  the  Governments  of  the  United 
States  and  Republic  of  Indonesia 
relating  to  trade  in  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  of  October  13  and  November  9, 
1982,  as  amended. 


The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  between  the 
governments.  CITA.  pursuant  to  the 
agreement,  as  amended,  may  establish  a 
prorated  specific  limit  of  4.981.555 
square  yards  for  the  entry  and 
withdrawal  from  warehouse  for 
consumption  of  textile  products  in 
Category  613pt.,  produced  or 
manufactured  in  Indonesia  and  exported 
to  the  United  States  during  the  period 
which  began  on  January  31, 1985  and 
extends  through  the  end  of  the 
agreement  year,  June  30, 1985.  The  limit 
may  be  adjusted  to  include  prorated 
swing  and  carrv'forward. 

The  Government  of  the  United  States 
has  decided,  pending  agreement  on  a 
mutually  satisfactory  solution,  to  control 
imports  in  this  category  during  the  90- 
day  consultation  period  (Januarv'  31- 
May  1, 1985)  at  a  level  of  3,535..'i20 
square  yards.  In  the  event  the  limit 
established  for  the  ninety-day  period  is 
exceeded,  such  excess  amount,  if 
allowed  to  enter,  may  be  charged  to  the 
level  established  during  the  period 
which  began  on  Januarv^  31,  1985  and 
extends  through  June  30. 1985. 

A  summary  market  statement  for  this 
category  follows  this  notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7.  1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (43  FR  55607),  December  30,  1983 
(48  FR  57584),  April  4.  1984  (49  FR 
13397),  June  28,  1984  (49  FR  26622),  July 
16,  1984  (49  FR  205*^).  November  9,  1984 
(49  FR  44782).  andlfTStatistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985), 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  613pt.  under 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  with  the 
Government  of  the  Republic  of 
Indonesia,  or  on  any  other  aspect 
thereof,  or  to  comment  on  domestic 
production  or  availability  of  textile 
products  included  in  the  category,  is 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan,  Chairman.  Committee  for 
the  Implementation  of  Textile 
Agreements.  Internationa!  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC.  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 


Office  of  Textiles  and  Apparel,  Room 
3100.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  N,W., 
Washington,  D.C.  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the      ' 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicialinn  of  co.T.ments  regarding 
any  aspect  of  the  agreement  or  the 
implementation  thereof  is  not  a  waiver 
in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relatmg 
to  matters  which  constitute    a  foreign 
affairs  function  of  the  United  States." 
Walter  C.  Lenahan 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Indonesia — Market  Statement 

Category  613  Pt  —Polyester/Cotton 
Lightweight  Fabrics  ' 

January  1985. 

U.S.  imports  of  these  lightweight  polyester/ 
cotton  fabncs  from  Indonesia  totaled  10  5 
million  square  yards  duru.g  the  year  ending 
November  1984.  en  increase  of  508  percent 
over  the  1.720.000  square  yards  imported  a 
year  earlier.  These  imports  in  the  first  11 
months  of  1984  alone  reached  10.4  million 
square  yards  or  502.7  percent  higher  than  the 
total  quantity  imported  from  Indonesia  a  y«ar 
earlier.  Tliis  is  a  sharp  and  substantial 
increase  in  imports  into  a  sector  already 
adversely  affected  by  imports.  These  imports 
from  Indonesia  are  entered  at  duty-paid 
landed  values  which  are  below  the  U.S. 
producer  price  for  comparable  fabrics.  These 
and  other  factors  lead  the  United  States 
Government  to  conclude  that  imports  from 
Indonesia  arp  creating  a  real  risii.  of  market 
disruption  in  the  United  States  for  such 
fabrics, 

Approxi.Tiately  91  percent  of  Indonesia's 
imports  of  these  lightweight  fabncs  were 
entered  under  TSUSA  No.  388.5035— 
polyester/cotton  grey  labncs.  Indonesia  was 
the  second  largest  supplier  of  this  TSUS.A, 
accounting  for  21  percent  of  the  total  imports. 
Most  of  the  remainder  was  imported  under 
TSL'SA  No  338.5039— yam-dyed  lightweight 
polyester/cotton  fabnc.  The  textile  bilaterals 
with  the  other  major  suppliers  provide  for 
specific  limits  on  1984  trade. 

The  U  S.  market  for  these  fabrics  produced 
for  sale  has  been  disrupted  by  imports  for 
several  years.  The  market  share  held  by  L'.S. 
producers  has  sharply  declined,  dropping 
from  80.3  in  1982  to  67  7  percent  during  the 


'  U  S.  imports  of  the»e  fabncs  enter  under  TSUSA 
.Nos  338, WSS  338.5036  338.5039  and  338.5041  These 
TSL'SA  \'u.Tiber8  cover  a:l  imports  of  poK ester 
cotton  yam-djed  and  plain  weave  fabrics  weighing 
not  over  5  ounces  per  square  yard  Imports  of  these 
fabncs  directly  impact  the  markei  for  domestically 
produced  printcloths.  batistes  broadcloths,  yarn- 
dyed  fabrics,  and  other  lightweight  polyester,' cotton 
fabrics  which  are  produced  for  sale  before  finishing 
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first  three  quarters  of  1984.  The  1984  share 
will  be  smaller  since  the  market  for 
domestically  produced  fabrics  plunged 
October  and  failed  to  recover  during  the 
remainder  of  1984.  The  remaining  market 
demand  was  met  by  imports  which  had  been 
ordered  prior  to  the  depressed  market.  Import 
in  October  and  November  1984  were  at  an 
annual  rate  of  94,5  million  square  yards, 
compared  with  72.4  million  square  yards 
during  the  first  nine  months  of  1984 

The  U.S.  production  of  these  fabrics 
produced  for  sale  declined  from  170.8  million 
square  yards  in  1982  to  155.4  million  in  1983. 
The  annual  rate  of  production  for  the  first 
nine  months  of  1984  was  151.4  million  square 
yards:  however,  the  production  during  the 
last  quarter  v^^s  down  sharply  due  to 
extended  closing  for  the  Thanksgiving  and 
Christmas  holidays.  Most  producers  extended 
their  holidays  in  an  attempt  to  prevent 
building  of  excess  inventories  during  a  period 
of  very  slack  demand.  Man-hours  worked 
during  October  were  done  10.5  percent  from  a 
yeatearher  and  November  and  December 
probably  were  down  more. 

Imports  of  these  fabrics  from  all  sources 
increased  35  percent  from  49.9  million  square 
yards  in  1982  to  67.6  million  in  1983.  Imports 
for  the  first  11  months  of  1984  were  80.3 
million  square  yards,  up  28.4  percent  from  the 
same  period  in  1983.  Imports  were  equal  to 
24.4  percent  of  production  in  1982:  36.3 
percent  in  1983:  and  47.8  percent  during  the 
first  three  quarters  of  1984. 
March  12,  1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington, 
DC.  20229 

Dear  Mr.  Commissioner:  Under  the  terms 
of  section  204  of  the  Agricultural  Act  of  1955, 
as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15,  1977  and 
December  22,  1981:  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  October  13  and  November  9, 
1982.  as  amended,  between  the  Governments 
of  the  United  States  and  the  Republic  Of 
Indonesia:  and  in  accordance  wilh  the 
provisions  of  Executive  Order  11651  of  March 
3,  1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  March  18.  1985,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  man-made  fiber  textiles  in  Category 
613pt..'  produced  or  manufactured  in 
Indonesia  and  exportrti  during  the  ninety-day 
period  which  began  on  January  31,  1985  and 
extends  through  May  \.  1985,  in  excess  of 
3,535.520  square  yards.^ 


Textile  products  in  Category  613pt.  which 
have  been  exported  to  'he  United  States  prior 
to  January  30, 1985  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  613pt.  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a){l](A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S  U  S.A  numbers  was  published  in 
the  Federal  Register  on  December  13,  1982  (47 
FR  55709),  as  amended  on  April  7,  1983  (48  FR 
15175),  May  3.  1983  (48  FR  19924),  December 
14.  1983  (48  FR  5.5607).  December  30,  1983  (48 
FR  57584),  April  4,  1984  (49  FR  13397),  June  28, 
1984  (49  FR  26622),  July  16,  1984  (49  FR  28754), 
November  9,  1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Walter  C.  Lenhan, 

Chairman.  Committee  forihe  Implementation 
of  Textile  Agreement. 

[FR  Doc.  6220  Filed  ^14-85;  8:45  amj 

BILLING  CODE  3S10-Ofl-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1985;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped, 

ACTION:  Additions  to  Procurement  List. 


'  In  category  613,  only  TSl'S,\  numbers  338.5035 
338.5036.  338.5039.  and  338.5041 

'  The  level  has  not  been  ■idjiisted  to  reflect  any 
imports  exported  after  January  30,  1985. 


summary:  This  action  adds  to 
Procurement  List  1985  services  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped, 
EFFECTIVE  DATE:  March  15,  1985. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.VV.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
October  26,  November  9,  November  26. 
December  7  and  December  21, 1984  and 
January  1, 1985,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (49  FR  43087,  49  FR  44789,  49  FR 
46458.  49  FR  47890,  49  FR  49694  and  50 
FR  522)  of  proposed  additions  to 


Procurement  List  1985,  October  19,  1984 
(49  FR  41195). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-^8c,  85  Stat.  77  and  41  CFR  51-2.6, 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were; 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  provide  the 
services  procured  by  the  Government. 

Accordingly,  the  following  services 
are  hereby  added  to  Procurement  List 
1985: 

SIC  0782 

Grounds  Maintenance,  Federal  Building. 
2800  Cottage  Way,  Sacramento, 
California 

SIC  7349 

lanitorial/Custodial.  Social  Security 
Complex.  Woodlawn  Annex  and 
Supply  Buildings,  6401  Security 
Boulevard,  Baltimore,  Maryland 

SIC  7369 

Commissary  Shelf  Stocking  and 

Custodial,  George  Air  Force  Base, 

California 
Commissary  Shelf  Stocking  and 

Custodial,  Minot  Air  Force  Base. 

North  Dakota 
Commissary  Shelf  Stocking  and 

Custodial,  Goodfellow  Air  Force  Base, 

Texas 
Commissary  Shelf  Stocking  and 

Custodial,  Reese  Air  Force  Base, 

Texas 
C.W.  Fletcher, 
Executive  Director. 

jFR  Doc.  85-6207  Filed  3-14-85;  8:45  am) 
BILLING  CODE  6820-33-M 


Procurement  List  1985;  Proposed 
Additions  and  Deletions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  Additions  to  and 
deletions  from  Procurement  List. 


summary:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
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Procurement  List  1985  commodities  to  be 
produced  by  and  services  to  be  provided 
by  worl<shops  for  the  blind  and  other 
severely  handicapped. 
DATE:  Comments  must  be  received  nn  or 
before:  April  17,  1985. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107,  1755  Jefferson  Davis  Highway, 
.Arlington,  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher.  (703)  557-1145. ' 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  services  to  Procurement 
List  1985,  October  19,  1984  (49  FR  41195): 

Class  7210 

Cover,  Mattress 
7210-00-140-4236 

SIC  7349 

lanitorial/Custodial,  Federal  Building 
and  U.S.  Courthouse,  121  West  Spring 
Street,  New  Albany,  Indiana 

SIC  7369 

Commissary  Shelf  Stocking,  Custodial 
and  Warehousing  Service.  Kecsler  Air 
Force  Base,  Mississippi 

Deletions 

It  is  proposed  to  delete  the  following 
commodities  and  services  from 
Procurement  List  1985.  October  19,  1984 
(49  FR  41195): 

Class  8105 

Bag,  Plastic 

8105-00-NSH-OOOl 

8105-00-NSH-0002 

8105-00-\Sn-0003 

8105-00- .\SH-0004 
(Requirements  for  the  Naval  Weapons 

Support  Center,  Crane.  Indiana] 

SIC  7349 

Janitorial  Service,  Federal  Office 
Building.  Cass  &  Stephens  Streets, 
Rbef'burg.  Oregon 

SIC  7374 

Keypunch  and  Verification.  General 
Services  Administration,  Region  2, 


Automated  Data  Management 
Services  Division    overflow" 
requirements 

SIC  7399 

Repair  of  Air  Cargo  Pallet  Top  and  Side 
.Nets,  McChord  Air  Force  Base. 
Washington 

C.W.  Fletcher, 

Executive  Director.  ^ 

|FR  Doc,  85-6206  Filed  3-14-65;  8:45  amj 

BILLING  COOe  M20-3^M 


DEPARTMENT  OF  DEFENSE 

President's  Chemical  Warfare  Review 
Commission  (CWRC);  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Aovisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting.  The 
initial  meetings  of  the  below  indicated 
committee  were  originally  scheduled  to 
commence  on  19  February  1985.  and  are 
rescheduled  as  indicated  below: 

Monday,  March  11, 1985  Through 
Thursday  March  21, 1985  '■ 

Time  of  Meeting 

0830-1545  11  March  (Open) 

0830-1830  12  March  (Closed) 

0~3O-1645  13  March  (Closed) 

0830-1800  14  March  (Open/Closed) 

0800-1630  15  March  (Open/Closed) 

0830-1100  18  March  (Closed) 

0900-1700  19  March  (Open) 

Of<00-1700  20  March  (Open) 

0000-1630  21  March  (Open) 
ADDRESS: 

11-15  March  1985.  Washington.  DC 

18  March  1985.  Washington,  DC 

19  .March  1965.  Ft.  Polk,  LA 

20  March  1985,  Naval  tactical  unit  (TBD) 

21  .March  1985,  Naval  Air  Station, 
Norfolk.  VA 

Agenda 

The  President's  Chemical  Warfare 
Review  Commission  (CWRC)  will  hold 
its  initial  meetings  and  take  field  trips  to 
Ft.  Polk,  LA;  a  Naval  tactical  unit  at  sea; 
and  Naval  Air  Station.  Norfolk,  VA,  The 
CWRC  will  receive  background 
briefings  including  an  overview  of  the 
issues  to  be  addressed  by  the 
Commission,  chemical  warfare  (CW) 
policies,  the  threat,  CW  history  and 
pai-ticipate  in  field  trips  as  follows: 

Monday.  March  11,  1983 

— Morning  Session — Charge  to 

Commission.  Opening  Statement  and 
Congressional  perspective 

— Afternoon  Session — Executive 
working  session 


Tuesday.  March  12.  1985  (Closed) 

— Morning  Session — What  is  Chemice.l 

Warfare? 
— Afternoon  Session — National  policy 

dealing  with  Chemical  Warfare 

Wednesday.  March  13.  1985  (Closed) 

— Morning  Session — The  threat  we  face 
— Afternoon  Session — The  threat  we 
face  (continued) 

Thursday.  March  14.  1985 

— Morning  Session — Policy  Implication 
of  Alternati\e  U.S.  Force  postures  and 
National  Policies  (Open  meeting) 

— Afternoon  Session — Military 
Perspective  (Closed  Meeting) 

Friday.  March  15.  1985 

— .Morning  Session — History  of 
Chemical  Warfare  (Open  meeting) 
and  Future  Im.plication  of  Technology 
on  the  issue  (Closed  meeting) 

— .'\fternoon  Session — Im.pact  of  U.S. 
Chemical  Warfare  policy  on 
'      relationship  with  other  countries 
(Closed  meeting) 

Monday.  March  18.  1985 

— Morning  Session — Preparation  for 
European  trip  (Closed  meeting) 

— Afternoon  Session — Field  Trip  to 
Service  locations 

Tuesday.  March  19.  1985 

Field  trip  to  Ft.  Polk,  LA 

Wednesday.  March  20.  1985 

Field  trip  to  .Naval  tactical  unit,  at  sea 

Thursday.  March  21.  1985 

Firld  trip  to  .Naval  .\\t  S:ation  Norfolk. 
VA 

The  meetings  on  March  11.  14  [ihe 
morning  session.  15  (the  morning 
session).  19.  20,  and  21.  1985  are  open  to 
the  public.  Any  person  rr.a\-  attend  and/ 
or  file  requests  to  appear  before  the 
Commission  at  the  time  said  and  in  the 
manner  permitted  by  the  Commission. 

The  meetings  on  March  12  (the 
afternoon  session),  13.  14  (the  afternoon 
session),  and  18  (the  afternoon  session). 
are  closed  to  the  public  in  accordance 
with  section  552c(c)  of  title  5  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  title  5.  iJnited  States 
Code.  Appendi.\  1.  subsection  10(d),  The 
classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
any  portion  of  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  CWRC  staff  manager.  Lieutenant 
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Colonel  Frank  Sisti,  telephone  (202)  653- 

0145. 

Patricia  H.  Means, 

OSD  Federal  Liaison  Officer,  Department  of 

Defense. 

March  12, 1985. 

|FR  Doc.  85-6218  Filed  3-14-85;  8:45  am] 

BILUNQ  COOE  M10-01-M 

Department  of  the  Air  Force 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACnOM:  Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review. 


summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if      ^ 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Reinstatement 

Advance  Payment  Transaction  and 
Status  (0701-0054) 

The  Air  Force's  present  advance 
payment  authorizations  total  $38  million 
and  go  to  13  different  universities.  The 
advance  is  used  to  finance  DOD 
nonprofit  cost-type  research  and 
development  contracts  and  is  made 
without  interest.  This  report  is  used  to 
ensure  advance  payments  do  not  result 
in  over-financing;  i.e.,  to  be  sure  time 
and  amount  of  money  are  kept  to  a 
minimum.  Thirteen  universities  are 
affected  and  must  respond  semi- 
annually. 

Individuals 
Responses  26 
Burden  hours  416 
ADORESSESS:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235.  New  E.xecutive 
Office  Building.  Washington,  DC  20503. 
and  Mr.  Daniel  ].  Vitiello,  DOD 
Clearance  Officer.  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 


Arlington,  Virginia  22202-4302, 
telephone  number  (202)  746-0933. 
SUPPLEMENTARY  INFORMATION:  A  Copy 
of  the  information  collection  proposal 
may  be  obtained  from  Steve  Donnell. 
AFAFC/TCB,  Denver.  Colorado  60279, 
commercial  telephone  (303)  370-7805. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
Marchli  1985. 

[FR  Doc.  85-6219  Filed  3-14-85:  8:45  am] 
BILUNC  COOE  »1IM)1-M 

Department  of  the  Army 

Military  Traffic  Management 
Command;  Directorate  of  Personal 
Property;  Intrastate  Rate  Solicitation 
for  Alaska,  Household  Goods  Carriers 
agency:  Military  Traffic  Management 
Command,  DOD. 

action:  The  milling  of  Rate  Solicitation 
84-1,  with  attachments,  to  all 
Department  of  Defense  Intrastate 
Household  Goods  Carriers  in  Alaska. 

summary:  The  purpose  of  this  notice  is 
to  inform  of  the  mailing  of  a  copy  of 
Rate  Solicitation  84-1  and  filing 
instructions  to  carriers  to  ensure  that  all 
participating  carriers  are  fully  informed 
on  the  Intrastate  Rate  Program  and  have 
an  opportunity  to  provide  comments. 
These  instrucfions  contain  the 
procedures  which  carriers  will  use  in 
preparation  and  submission  of 
Individual  Rate  Tenders  for  movement 
of  intrastate  traffic  effective  in  Alaska 
June  1, 1985.  The  instructions  are 
prepared  to  simplify  the  processing  of 
tenders  and  to  facilitate  the  use  of 
tenders  by  the  military  services,  finance 
centers,  and  the  audit  agency. 

Rate  Solicitation  84-1  with 
attachments  includes  all  baseline  rates 
and  charges.  Carriers  will  tender  rates 
and  charges  by  expressing  a  percentage 
of  the  line-haul  and  a  percentage  of 
packing/unpacking  rates  or  a  percentage 
of  the  single  factor  rate  shown  in  Rate 
Solicitation  84-1.  Information  contained 
in  the  attachments  will  be  incorporated 
into  the  solicitation  for  the  1  Oct  85 
cycle. 

Carriers  will  use  MT-HQ  Form  43  for 
filing  individual  rate  tenders. 
Instructions  for  completing  forms  are 
included  in  the  solicitation. 

Incentive  tonnages  will  be  awarded  to 
the  low  rate  setter.  Rate  adjustment 
tenders  will  be  allowed  to  provide 
carriers  who  file  during  the  I/D  filing 
cycle,  the  option  of  a'djusting  to  another 
carrier's  offer.  ONLY  THOSE 
CARRIERS  WHO  FILE  DURING  THE  1/ 
D  FILING  PERIOD  CAN  FILE  DURING 
THE  RA  TE  ADfUSTMENT  PERIOD. 
However,  the  low  cost  carrier  will  be 


offered  50  percent  of  the  tonnage 
awarded  by  an  installation 
transportation  office.  Other  carriers, 
adjusting  to  the  low  will  share  equally  in 
the  remaining  tonnage.  In  the  event  two 
or  more  carriers  establish  the  low  rate, 
tonnage  will  be  divided  so  each  of  the 
rate  setters  will  receive  as  must  tonnage 
as  all  the  carriers  adjusting  to  the  low 
rate. 

In  order  for  a  carrier  to  adjust  a  rate 
on  Individual  Rate  Tender(s)  during  the 
Rate  Adjustment  Filing  Period,  a 
tender(s)  covering  the  origin/destination 
combination  must  have  been  filed 
during  the  Increase/Decrease  Filing 
Period.  CARRIERS  CANNOT 
ESTABUSH RA  TES  OR  NEW  TRAFFIC 
CHANNELS  DURING  THE  RA  TE 
ADfUSTMENT  FILING  CYCLE.  WHICH 
WERE  NOT  PREVIOUSL  Y  SET. 

Intrastate  tenders  will  be  filed  with 
Headquarter,  Military  Traffic 
Management  Command  in  accordance 
with  paragraph  1001  of  the  filing 
instructions.  Tariffs/tenders  for 
intrastate  traffic  will  no  longer  be  filed 
directly  with  the  installation 
transportation  officer. 

Comments:  Written  comments 
concerning  this  solicitation  will  be 
considered  if  received  not  later  than 
April  15. 1985. 

Address  comments  to:  Commander, 
Military  Traffic  Management  Command, 
ATTN:  Rate  Acquisition  Division  (MT- 
PPC),  Room  408,  5611  Columbia  Pike, 
Falls  Church.  Virginia  22041-5050. 

FOR  FURTHER  INFORMATION  CONTACr 

Mr.  Jeffrey  McKenzie  or  Mr.  Ron 
Shackleford.  HQ.  Military  Traffic 
Management  Command.  Attn:  MT-PPC 
(Room  408),  5611  Columbia  Pike,  Falls 
Church,  Virginia  22041-5050,  (202)  756;^ 
1190 

SUPPUEMENTARY  INFORMATION:  The 

procurement  period  for  this  program  is 
normally  6  months  (April  1  thru 
September  30  and  October  1  thru  March 
31),  however  to  allow  for  sufficient  filing 
time,  the  first  cycle  will  be  4  months 
(June  1  thru  Sept  30, 1985).  The  period 
for  filing  Increase/Decrease  (I/D)  rate 
tenders  is  April  8  thru  April  15, 1985. 
Carriers  must  file  during  the  I/D  period 
in  order  to  participate  in  the  Rate 
Adjustments  filing  period  May  2-9,  1985. 
Tenders  will  take  effect  on  June  1. 1985. 
and  will  expire  at  11:59  p.m.,  on  Sept  30, 
1985.  Subsequent  rate  filings  will  be  in 
accordance  with  dates  established  in 
Para  3003c. 

Rate  Tenders  will  show  expiration 
dates  of  September  30  or  March  31 
depending  on  the  filing  cycle  in 
accordance  with  paragraph  3022  of  the 
filing  instructions.  Filing  cycles  are 
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established  in  accordance  with 
paragraph  3003  of  the  filing  instructions. 

This  request  for  comments  and  the 
resulting  determinations  are  being  made 
under  the  authority  of  10  U.S.C.  2301- 
2314  and  DOD  Directive  4500.9  and 
4500. 34R. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
March  12.  1985. 

|FR  Doc.  85-6168  Filed  3-1+-85.  8.45  am] 
BILUNO  CODE  3ai(M)1-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  15, 
1985. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Inform.ation  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW.,  Room 
3208.  New  Executive  Office  Building, 
Washington,  D.C.  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4074,  Switzer  Building, 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  B.  Webster  (202)  42&-7304. 
SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  bf  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the. 


submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existmg  or 
reinstatement:  (2)  Title;  (3)  Agency  form 
number  (if  any):  (4)  Frequency  of  the 
collection;  (5)  The  affected  public:  (6) 
Reporting  burden:  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 

OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  March  12.  1985. 
Linda  M.  Combs, 

Deputy  Undersecretary  for  Sfanagemenl. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review  Requested:  New 

Title:  Preapplication  and  Application  for 

Educational  Research  and 

Development  Grants  [General 

Education  Provisions  Act,  section 

405(e)] 
Agency  Form  Number:  G50-2P 
Frequency:  Semi-annually 
Affected  Public:  Individuals  or 

households:  State  or  local 

governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions:  Small 

businesses  or  organizations 
Reporting  Burden  Responses:  750; 

Burden  Hours;  6.000 
Recordkeeping  Burden:  Recordkeepers; 

0;  Burden  Hours:  0 

Abstract:  Grants  will  be  awarded  to 
support  research,  dissemination  of 
educational  research,  training  of 
individuals  in  educational  research  and 
technical  assistance. 
Type  of  Review  Requested:  New 
Title:  National  Assessment  of 

Educational  Progress  1985^Field  Test 

of  the  Special  Probe  of  the 

Educational  Progress  of  Language 

.Minority  Students 
Agency  Form  Number:  ED  2371 
Frequency:  Non-Recurring 
Affected  Public;  Individuals  or 

households:  State  or  local 

governments 
Reporting  Burden:  Responses:  33,320;. 

Burden  Hours:  335 
Recordkeeping  Burden;  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  Congress  mandated  the 
NAEP  survey.  This  field  test  survey 
concerns  collection  of  data  for  the  NAEP 
1985-86  Special  Probe  of  the  Educational 
Prograss  of  language  minority  students. 
Information  will  be  collected  from 
children  (Age  9/Grade  3:  Age  13/Grade 
7  and  Age  17/Grade  11)  from  homes 
where  a  language  other  than  English  is 
spoken;  their  teachers;  and  their 
principals. 


^y 


OfHce  of  Special  Education  and 
Rehabilitive  Serx'ices 

T>  pe  of  Review  Requested: 

Reinstatement 
Title:  Report  of  Vending  Facility 

Program 
Agency  Form  Number:  RSA  ED  15 
Frequency:  Annually 
Affected  Public:  State  or  Local 

Governments 
Reporting  Burden:  Responses:  54:  Burden 

Hours:  448 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  The  form  indicates  the 
financial  health  and  programmatic 
impact  of  the  program  earnings  and 
losses;  indicates  efficient  types  of 
methods  for  return  on  investment  and 
ability  to  produce  earnings  to  support  an 
operator.  This  will  ensure  the  program's 
financial  accountability  and  solvency 
and  meeting  the  expressed  goals  of  the 
clients. 

Type  of  Review  Requested  Extension 
Title:  Local  Educational  Agency 

Application  (Recordkeeping 

Requirement) 
Agency  Form  .Number:  N/A 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden:  Responses:  0:  Burden 

Hours:  0 
Recordkeeping  Burden:  Recordkeepers: 

15.500:  Burden  Hours:  775 

Abstract:  In  order  to  receive  a  sub- 
grant  under  Pub.  L.  94-142,  Education  of 
the  Handicapped  Act  Basic  Grant 
program,  each  local  educational  agency 
must  submit  an  application  for  a  sub- 
grant  to  the  State  educational  agency. 
Type  of  Review  Requested:  Extension 
Title:  State  Agency  Project  Application 

(Recordkeeping  Requirement) 
Agency  Form  .Number:  N/A 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden:  Responses:  0:  Burden 

Hours;  0 
Recordkeeping  Burden:  Recordkeepers: 

158;  Burden  Hours:  500 

Abstract:  In  order  to  receive  a  sub- 
grant  under  Pub.  L.  89-313.  State 
Operated  Programs  for  Handicapped 
Children,  each  public  agency  must 
submit  an  appication  for  a  sub-grant  to 
the  State  educational  agency, 

Office  of  Planning,  Budget  and 
Evaluation 

Type  of  Review  Requested:  Extension 
Title;  State  Uses  of  Federal  Funds  Under 

State-Administered  Federal  Education 

Programs 
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Agency  Form  Number:  ED  511 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden;  Responses:  51:  Burden 

Hours;  2.550 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours;  0 

Abstract:  This  report  provides 
information  collected  from  State 
educational  agencies  concerning  the 
amount  of  funds  distributed  in  the  past 
year  to  each  school  district  or  other 
grantee.  The  collection  of  this 
information  is  mandated  by  section 
406A  of  the  General  Education 
Provisions  Act  and  is  presented  to 
Congress  on  March  31st  of  each  year. 
Type  of  Review  Requested:  New 
Title;  Secondary  Instructional  Services 

Offered  to  Language  Minority  and 

Limited  English  Proficient  Students 
Agency  Form  .Number:  P75-2P 
Frequency;  One  time 
Affected  Public:  State  or  local 

governments;  Non-profit  institutions 
Reporting  Burden;  Responses:  2.616; 

Burden  Hours:  1,308 
Recordkeeping  Burden:  Recordkeepers: 

0:  Burden  Hours;  0 

Abstract:  This  national  study  will 
describe  the  instructional  and  support 
services  offered  to  secondary  language 
minority  students  with  limited-English 
proficiency  in  public  and  private 
schools. 

OfTice  of  Vocational  and  Adult 
Education 

Type  of  Review  Requested: 

REINSTATEMENT 
Title;  State  Council  on  Vocational 

Education — Narrative  Report 
Agency  Form  Number.  C30-1P 
Frequency:  Biennially 
Affected  Public:  Statie  or  local 

governments 
Reporting  Burden:  Responses;  53;  Burden 

Hours:  4,664 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  The  Carl  D.  Perkins 
Vo"cationaI  Edcuation  Act,  Section  1  of 
Pub.  L.  98-524.  requires  States  desiring 
to  participate  m  vocational  education 
programs  authorized  by  the  Act.  to 
establish  State  councils.  The  councils 
must  evaluate  the  vocational  education 
program  delivery  systems  assisted 
under  the  Act  and  the  Job  Partnership 
Training  Act  at  least  once  every  two 
years  and  report  their  findings  to  the 
Governor,  the  State  board,  the  State  job 
training  coordinating  council,  the 
Sec.etary  of  Education,  and  the 
Secretary  of  Labor. 

Office  of  Postsecondary  Education 

Type  of  Review  Requested:  New 
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Title:  A  Demonstration  of  Behavior 
Scoring  Models  to  Prevent  Defaults 
and  to  Collect  Defaulted  Loans  in  the 
Guaranteed  Student  Loan  Program 
Agency  Form  Number:  E4(>-5P 
Frequency;  One  time 
Affected  Public:  Businesses  or  other  for- 
profit  organizations 
Reporting  Burden;  Responses;  1,000; 

Burden  Hours:  500 
RecordJ^eeping  Burden:  Recordkeepers: 
0;  Burden  Hours;  0 
Abstract;  The  data  will  be  used  to 
evaluate  the  effectiveness  of  lender  and 
guarantee  agency  practices  in 
preventing  defaults  and  in  collecting 
defaulted  loans  in  the  Guaranteed 
Student  Loan  Program.  Data  on 
practices  and  loan  portfolio 
characteristics  are  being  requested  from 
a  sample  of  lenders  having  agreements 
with  nine  selected  guarantee  agencies. 
Type  of  Review  Requested;  Revision 
Title;  State  Student  Incentive  Grant 
Performance  Report  and  Financial 
Statue  Report 
Agency  Form  Number:  ED  1288-1, 1288- 

^  I 

Frequency:  Annually    ' 

Affected  Public;  State  or  local 

governments 
Reporting  Burden:  Responses:  57;  Burden 

Hours;  285 
Recordkeeping  Burden:  Recordkeepers: 

57:  Burden  Hours;  85.5 

Abstract:  The  State  Student  Incentive 
Grant  Program  uses  matching  Federal/ 
State  funds  to  provide  a  nationwide 
system  of  grants  to  help  qualified 
college  students.  The  performance 
report  and  financial  status  report  is  used 
by  the  Department  of  Education  to 
obtain  information  about  the  use  of 
allotments.  The  analyzed  data  is  used 
for  program  evaluation,  budget  and 
policy  decisions,  and  to  assist  States  in 
program  improvement. 
Type  of  Review  Requested:  New 
Title:  National  Direct/Defense  Student 

Loan  Program 
Agency  Form  Number;  ED  553-A 
Frequency;  At  discretion  of  institution 
Affected  Public;  Individuals;  Institutions 

of  postsecondary  education 
Reporting  Burden:  Responses;  300.000; 

Burden  Hours;  15.000 
Recordkeeping  Burden:  Recordkeepera; 

3,000;  Burden  Hours;  150  / 

Abstract:  This  form  will  be  used  by 
Loan  Officers  at  institutions  of 
postsecondary  education  who 
participate  in  the  National  Direct/ 
Defense  Student  Loan  E*rogram  to  give 
information  to  the  Department  on  their 
students  who  are  late  making  payments. 
The  Department  wili  generate  a 
collection  letter  iothe  student  to  assist 


the  institution  in  getting  the  student  to 
pay  on  time. 

Office  of  Elementary  -and  Secondary 
Education 

Type  of  Review  Requested:  Revision 
Title:  Recordkeeping  Requirements  in  34 

CFR  200.55(d)(l)(iv)  and  204.32(b)(4)- 

Chapter  1  of  the  Education 

Consolidation  and  Improvement  Act 

of  1981 
Agency  Form  Number:  NA 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden:  Responses:  0:  Burden 

Hours;  0 
Recordkeeping  Burden:  Recordkeepers: 

600;  Burden  Hours;  24. (XW 

Abstract:  Chapter  1  permits  agencies 
to  exclude,  for  the  purpose  of 
determining  compliance  with  the 
supplement,  not  supplant  and 
comparability  requirements,  state  and 
local  funds  spent  in  carrying  out  certain 
special  programs.  If  an  agency  claims  an 
exclusion,  the  agency  must  comply  with 
the  recordkeeping  requirements  in  34 
CFR  200.55(d)(l)(iv)  and  204.32(b)(4). 

|FR  Doc.  85-6204  Filed  3-14-85;  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

National  Petroleum  Council,  Refinery 
Survey  Task  Group;  Meeting 

Notice  is  hereby  given  that  the 
Refinery  Survey  Task  Group  will  meet 
in  March  1985.  The  National  Petroleum 
Council  was  established  to  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  Refinery  Survey  Task 
Group  will  address  previous  Council 
refining  studies  and  evaluate  future 
refinery  operations  and  their  impact  on 
petroleum  markets.  Its  analysis  and 
findings  will  be  based  on  information 
and  data  to  be  gathered  by  the  various 
task  groups. 

The  Refinery  Survey  Task  Group  will 
hold  its  fourth  meeting  on  Wednesday, 
March  20. 1985,  starting  at  9:00  a.m.  in 
the  Conference  Room  of  the  Nafional 
Petroleum  Council,  1625  K  Street,  NW.. 
Suite  600.  Washington.  D.C. 

The  tentative  agenda  for  the  Refinery 
Survey  Task  Group  meeting  follows: 

1.  Opening  remarks  by  Chairman  and 
Government  Cochairman. 

2.  Discuss  the  status  of  Refinery 
Survey  responses. 


Federal  Register  /  Vol.  50.  No.  51  /  Friday.  March  15.  1985  /  Notices 


10533 


3.  Discuss  proposals  for  aggregations 
of  survey  data. 

4.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Refinery  Survey  Task 
Group  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Refinery  Survey  Task  Group 
will  be  permitted  to  do  so.  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  should  inform  Ms.  Carolyn 
Klym.  Office  of  Oil.  Gas.  Shale  and  Coal 
Liquids,  Fossil  Energy,  301/353/2709, 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  for  their 
appearance  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190.  DOE  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington,  D.C.,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  DC.  on  March  4. 
1985. 

William  A.  Vaughan, 

Assistant  Secretary',  Fossil  Energy 
[PR.  Doc.  85-6254  Filed  3-14-85;  8:45  am] 
BILUNG  CODE  6450-01-M 


Economic  Regulatory  Administration 
[ERA  Docket  No.  85-06-NG] 

Natural  Gas  Imports;  The  U.S.  Natural 
Gas  Clearinghouse,  Ltd.;  Application 
To  Import  Natural  Gas  From  Canada 

AGENCY:  Ecomonic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  Application  for 
Authorization  to  Import  Natural  Gas 
from  Canada. 

SUMMARY:  Economic  Regulatory 
Administration  (ERA)  gives  notice  of 
receipt  on  February  27, 1985,  of  the 
application  of  the  U.S.  Natural  Gas 
Clearinghouse.  Ltd.  (Clearinghouse)  for 
blanket  authorization  to  import  up  to  1 
Bcf  per  day  of  natural  gas  from  Canada 
for  four  years  for  short-term  or  spot 
sales.  The  details  of  individual 
transactions  including  identification  of 
suppliers,  purchasers,  volumes,  prices, 
and  terms  will  be  negotiated  before  the 
gas  is  delivered.  Then  Clearinghouse 
proposes  to  make  quarterly  reports  to 
the  ERA. 

The  application  is  filed  with  the  ERA 
pursuant  to  Section  3iof  the  Natural  Gas 


Act  and  DOE  Delegation  Order  No. 

0204-111.  Protests,  motions  to  intervene. 

notices  of  intervention,  and  written 

comments  are  invited. 

DATE:  Protests,  motions  to  intervene  or 

notices  of  intervention,  as  applicable. 

and  written  comments  are  to  be  filed  no 

later  than  4:30  p.m.  on  April  15, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Groner.  Natural  Gas  Division, 
Office  of  Fuels  Programs.  Economic 
Regulatory  Administration,  Forrestal 
Building,  Room  GA-007,  lOOG 
Independence  Avenue.  SW., 
Washington.  D.C.  20585.  (202)  252- 
9482 

Diane  Stubbs.  Office  of  General 
Counsel.  Natural  Gas  and  Mineral 
Leasing,  U.S.  Department  of  Energy. 
Forrestal  Building.  Room  6E-042. 1000 
Independence  Avenue,  SW., 
Washington,  DC.  20585,  (202)  252- 
6667 

SUPPLEMENTARY  INFORMATION:  The 

Clearinghouse  is  a  Houston,  Texas- 
based,  limited  partnership  with  the  Gas 
Clearinghouse  Operating  Company  as 
general  partner  and  six  initial  limited 
partners  that  are  subsidary  corporations 
of  the  following  natural  gas  pipelines: 
Colorado  Interstate  Gas  Company.  The 
Columbia  Gas  System,  Inc..  El  Paso 
Natural  Gas  Company.  Houston  Natural 
Gas  Corporation.  Transco  Energy 
Company,  and  United  Energy  Resources. 
Inc.  The  Clearinghouse  currently 
facilitates  domestic  natural  gas  spot 
market  transactions  for  a  fee  and 
without  taking  title.  It  assesses  a 
customer's  specific  purchase  and  sales 
requirements  and  matches  up  buyers 
and  sellers  in  specific  transactions, 
arranging  for  transportation  and 
delivery  of  the  gas  and  assisting  with 
contract  documentation. 

The  Clearinghouse  seeks 
authorization  to  import  up  to  a  total  of  1 
Bcf  per  day  of  Canadian  gas  for  a  term 
of  four  years  (up  to  1.46  Tcf)  for  short- 
term  or  spot  sales.  The  Clearinghouse 
requests  authorization  to  import  for  it 
own  account,  by  taking  title  to  gas.  as 
well  as  for  the  accounts  of  its  Canadian 
producer/marketer  clients  and  U.S. 
purchaser  clients.  The  applicant  states 
that  it  seeks  the  authorization  on  a  self- 
implementing  or  blanket  basis  in  order 
to  eliminate  regulatory  delays  which  it 
asserts  place  the  Canadian  supplies  at  a 
competitive  disadvantage  in  the  rapidly 
changing  and  dynamic  U.S.  spot  market. 

According  to  the  application,  no  new 
facilities  will  be  required  to  implement 
the  proposed  import.  The  imported 
volumes  are  to  be  transported  by 
Canadian  pipelines  including 
TransCanada  Pipelines  Ltd..  Union  Gas 
Ltd.,  Foothills  Pipe  Lines  Ltd.,  Alberta 


Natural  Gas  Co.  Ltd.,  and  Westcoast 
Transmission  Co.  Ltd. 

The  applicant  intends  to  purchase 
from  a  number  of  Canadian  producers 
whose  identities,  as  well  as  those  of  the 
buyers,  will  not  be  known  until  the  spot 
transactions  are  consummated.  The 
Clearinghouse  indicates  that  the  price, 
volume,  and  terms  of  individual 
transactions  will  be  negotiated  before 
the  gas  is  delivered. 

The  Clearinghouse  maintains  that, 
although  it  is  requesting  authorization  to 
import  up  to  1  Bcf  per  day,  volumes 
involved  in  individual  transactions 
could  range  anywhere  from  250  Mcf  per 
day  to  250.000  Mcf  per  day.  According  to 
the  Clearinghouse,  this  gas  would  be 
price  competitive  with  fuel  oil  and 
domestic  natural  gas  for  potential 
purchasers  because  of  the  deliverability 
surplus  of  Canadian  gas  and  its  reduced 
price.  Because  the  price  is  so 
competitive,  the  applicant  states  that 
users  and  suppliers  have  been 
contacting  the  Clearinghouse  about  its 
availability  for  short-term  and  spot 
sales.  The  applicant  anticipates  that  in 
many  of  its  spot  market  transactions  the 
price  will  be  adjusted  on  a  monthly 
basis  as  required  by  market  conditions 
and  available  competing  fuels,  including 
domestic  natural  gas.  Therefore,  the 
Clearinghouse  considers  that  the 
requested  blanket  authorization  is  in  full 
conformance  with  the  February  1984 
policy  gifidelines  and  delegation  orders 
issued  by  the  Secretary  of  Energy. 

Public  comment  on  this  application  is 
encouraged  by  this  notice.  Intervention 
requirements  will  be  liberally  applied 
and  the  views  expressed  by  interested 
parties  vfill  be  given  careful  and 
thorough  consideration  in  evaluating  the 
Clearinghouse's  application.  The 
decision  on  this  application  will  be 
made  consistent  with  the  Secretary  of 
Energy's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest.  49  FR  6684,  February  22.  1984. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
has  asserted  that  this  import 
arrangement  is  competitive  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
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proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  appHcation  must, 
however,  Tile  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  fiUng  of  a  protest  with  respect  to 
this  apphcation  will  not  serve  to  make 
the  proteslant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  by  persons  who  are  not  parties 
will  be  considered  in  determining  the 
appropriate  procedural  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
Natural  Gas  Division,  Office  of  Fuels 
Programs.  Economic  Regulatory 
Administration,  Room  GA-033-B,  RG- 
43,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  They  must  be 
filed  no  later  than  4:30  p.m.,  April  15, 
1985. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  apphcation 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  the  Clearinghouse's 
application  is  available  for  inspection 
and  copying  in  the  Natural  Gas  Division 


Docket  Room,  GA-033-B,  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC,  on  March  11. 
1985. 

lames  W.  Workman,        I 

Director.  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 
(FR  Doc.  85-6246  Filed  3-14-85;  8:45  am| 
WLUNG  CODE  M50-01-M 


Federal  Energy  Regulatory 
Commission  i 

[Docket  Nos.  ER85-332-000,  et  al.] 

Connecticut  Light  and  Power 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

March  8. 1985.  I 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

!  1.  Connecticut  Light  and  Power 
Company  i 

[Docket  No.  ER85-332-00e] 

Take  notice  that  on  March  1. 1985. 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  pertaining  to  a  Sales 
Agreement  with  respect  to  Montville 
Unit  No.  6  between  CL&P  and  the 
Massachusetts  Municipal  Wholesale 
Electric  Company  (MMWEC)  dated  as 
of  September  5.  1984. 

CL&P  states  that  the  Sales  Agreement 
provides  for  a  sale  to  MMWEC  of 
various  percentages  of  capacity  and 
associated  energy  from  CL&P's 
Montville  Unit  No.  6  (Unit)  together  with 
related  transmission  service 
commencing  November  1.  1984  and 
terminating  October  31.  1986. 

CL&P  requests  an  effective  date  of 
November  1, 1984.  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Comment  dote:  March  27, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  &  Light  Company 

[Docket  No.  ER85-329-0O01 

Take  notice  that  on  February  27, 1985, 
Florida  Power  &  Light  Company  (FP&L) 
tendered  for  filing  a  notice  of 
cancellation  of  Rate  Schedule  FERC  No. 
67  between  FP&L  and  Jacksonville 
Electric  Authority. 

FP&L  requests  an  effective  date  of 
November  1.  1984.  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 


FP&L  states  that  copies  of  this  filing 
has  been  served  upon  Jacksonville  _ 
Electric  Authority. 

Comment  date:  March  25, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Florida  Power  &  Light  Company 

(Docket  No.  ER85-J28-000) 

Take  notice  that  on  February  27. 1985, 
Florida  Power  &  Light  Company  (FP&L) 
tendered  for  filing  a  document  entitled 
Agreement  to  Provide  Specified 
Transmission  Service  Between  Florida 
Power  &  Light  Company  and  Seminole 
Electric  Cooperative.  Inc. 

FP&L  states  that  under  the  Agreement 
to  provide  specified  transmission 
service  between  FP&L  and  Seminole 
Electric  Cooperative.  Inc..  FP&L  will 
transmit  power  and  energy  for  Seminole 
Electric  Cooperative,  Inc.  as  is  required 
by  Seminole  in  the  implementation  of  its 
interchange  agreements  with:  the  Fort 
Pierce  Utilifies  Authority;  the  City  of 
Homestead,  Florida:  Jacksonville 
Electric  Authority;  the  Lake  Worth 
Utilities  Authority:  the  Utilities 
Commission.  City  of  New  Smyrna 
Beach,  Florida;  the  City  of  Starke. 
Florida;  and  the  City  of  Vero  Beach, 
Florida. 

FP&L  requests  an  effective  date  of 
January  1.  1985.  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

According  to  FP&L  copies  of  the  filin-^ 
were  served  on  Seminole  Electric 
Cooperative,  Inc. 

Comment  date:  March  25.  1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ohio  Edison  Company 

[Docket  No.  ER85-330-0(X)| 

Take  notice  that  on  February  28.  1985. 
Ohio  Edison  Company  (Ohio  Edison) 
tendered  for  filing  Amendment  Number 
One  (1)  to  clarify  the  availability  of 
Additional  Alternate  Capacity  and 
associated  energy  under  its  Energy 
Supply  Agreement,  designated  FERC 
Rate  Schedule  150,  governing  service  to 
American  Municipal  Power,  Ohio.  Inc. 
(AMP-Ohio). 

Ohio  Edison  requests  an  effective  date 
of  February  1. 1985.  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Comment  dote:  March  25,  1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Ser\  ice  Company  of  New 
Mexico 

(Docket  No.  ER85-326-000J 
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Take  notice  that  on  February  26. 1985. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  fihng  a  notice  of 
termination  of  Rate  Schedule  FPC  No. 
46.  PNM  requests  an  effective  date  of 
February  28.  1985. 

Comment  date:  March  25, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER85-331-0001 

Take  notice  that  on  February  28. 1985. 
PubHc  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  notice  of 
cancellation  of  FERC  Rate  Schedule  No. 
52  between  PNM.  the  City  of  Burbank 
and  the  City  of  Pasadena. 

PNM  requests  an  effective  date  of 
April  30. 1984,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  March  25. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  wi!!  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretory. 

[PR  Doc.  85-6160  Filed  3-14-85;  8:45  am) 
BILUNG  CODE  g717-01-«l 


(Docket  Nos.  ID- 2006-001,  et  al.] 

Arthur  A.  Hatch,  et  al.;  Interlocking 
Directorate  Applications 

March  8,  1985. 

Take  notice  that  the  following  Tilings 
have  been  made  with  the  Commission: 

1.  Arthur  A.  Hatch 

(Docket  No.  ID-2006-OOlj 

Take  notice  that  on  March  4. 1985. 
Arthur  A.  Hatch  (applicant)  filed  an 
application  pursuant  to  Section  305(b)  of 


the  Federal  Power  Act  to  hold  the 
following  positions: 

Vice  President.  Blackstone  Valley 
Electric  Company.  Public  Utility 

Vice  President.  Eastern  Edison 
Company.  Public  Utility 

Vice  President  &  Director.  Montaup 
Electric  Company,  Public  Utility 

Comment  date:  March  27. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Richard  M.  Bums 

[Docket  No  10-1745-000] 

Take  notice  that  on  March  4,  1985, 
Richard  M.  Burns  (applicant)  filed  an 
application  pursuant  to  Section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions; 

Treasurer.  Blackstone  Valley  Electric 

Company.  Public  Utility 
Treasurer.  Eastern  Edison  Company, 

Public  Utility 
Treasurer  &  Director.  Montaup  Electric 

Company.  Pubic  Utility 

Comment  date:  March  27.  1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Thomas  O.  Lind 

[Docket  No.  ID-21 59-000] 

Take  notice  that  on  March  4. 1985, 
Thomas  O.  Lind  (applicant)  filed  an 
application  pursuant  to  Section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 

Vice  President.  Louisiana  Power  &  Light 

Company,  Public  Utility 
Vice  President,  New  Orleans  Public 

Service.  Inc.,  Public  Utility 

Comment  date:  March  27. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  mter\-ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  b\  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

SeLrf=-tor\: 

|FR  Doc.  85-6159  Filed  3-14-85;  8:45  am) 

BILLIMG  CODE  srir-OI-M 

[Docket  No«.  CPe4-429-001,  CP84-654-001. 
CP85- 294-0001 

Texas  Eastern  Transmission  Corp.  et 
al;  Intent  To  Prepare  an  Envtronmental 
Assessment  for  the  DCO  Pipeline 
Project  and  Request  for  Comments  on 
Environmental  Issues 

March  12, 1985. 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC)  will  prepare  an 
environmental  assessment  on  the 
facilities  proposed  in  the  above- 
referenced  dockets.  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  and  Algonquin  Gas 
Transmission  Company  (Algonquin)  are 
seeking  certificates  of  public 
convenience  and  necessity  under 
section  7(c)  of  the  Natural  Gas  Act  to 
construct  and  operate  a  total  of  130.26 
miles  of  pipeline  loop  and  17,660 
horsepower  of  compression.  (See  table 
1.)  Known  as  the  DCQ  Pipeline  Project, 
most  of  the  facilities  proposed  by 
Algonquin  were  to  be  constructed  as 
part  of  the  Canadian  Import  Project — 
Niagara  Route  Proposal  (CIP),  and 
subsequently,  would  have  been 
evaluated  m  the  CIP  environmental 
impact  statement.  (See  Canadian  Import 
Project — Niagara  Route  Proposal. 
Notice  of  Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement  and 
Request  for  Comments  on  Its  Scope. 
October  12, 1984  (49  FR  40653).)  Instead. 
most  of  Algonquin's  facilities  are  now 
proposed  to  be  constructed  and  used  for 
the  transportation  of  domestic  gas  in  the 
DCQ  Pipeline  Project.  All  of  Texas 
Eastern's  DCQ  Pipeline  Project  facilities 
are  newly  proposed  in  this  docket. 

The  DCQ  Pipeline  Project  is  an 
independent  proposal  that  is  proposed 
to  be  constructed  in  the  summers  of  1985 
and  1986.  Texas  Eastern  proposes  to  sell 
iip  to  180.000  dekatherms  per  day  (Dt/d) 
of  gas  to  customers  in  the  northeast  and 
to  transport  up  to  80.000  Dt/d  of  gas  for 
Columbia  Gas  Transmiesion 
Corporation  from  Ohio  and  western 
Pennsylvania  to  eastern  Pennsylvania. 
Algonquin  would  purchase  up  to  69.084 
Dt/d  from  Texas  Eastern  and  transport 
and  sell  this  gas  to  its  customers  in  New 
England. 

On  Februarj'  15.  1985, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed,  in  Docket 
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No.  CP85-294-000,  a  competitive 
application  that  proposes  to  sell  and/or 
transport  about  80,436  Dt/d  of  gas  for 
six  of  Texas  Eastern's  customers  in 
Docket  No.  CP84-^29-001.  If  authorized, 
this  partial  alternative  would  reduce  the 
volume  of  gas  transported  by  Texas 
Eastern  from  260,000  Dt/d  to  179,564  Dt/ 
d.  Transco  would  construct  a  total  of 
13.01  miles  of  pipeline  loop:  5.44  miles  of 
42-inch  diameter  pipeline  loop  in  Elbert 
and  Hart  Counties,  Georgia;  4.13  miles 
of  36-inch  diameter  pipeline  loop  in 
Morris  and  Essex  Counties.  New  Jersey: 
and  3.44  miles  of  24-inch  diameter 
pipeline  loop  in  Mercer  County,  New 
jersey.  Transco's  New  jersey  facilities 
were  also  previously  proposed  in  CIP. 
The  staff  does  not  know  at  this  time 
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how  Texas  Eastern's  facility 
requirements  would  be  reduced  by 
Transco's  proposal.  This  alternative  will 
also  be  analyzed  in  the  environmental 
assessment. 

This  environmental  assessment  will 
be  offered  as  evidentiary  matter  if 
hearings  are  held  for  these  dockets. 
Anyone  wishing  to  present  evidence  on 
environmental  matters  must  file  with  the 
Commission  a  petition  to  intervene 
pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214). 

A  copy  of  this  notice  has  been 
distributed  to  Federal,  state,  and  local 
environmental  agencies,  parties  to  the 
proceeding,  and  the  public.  In  addition, 
a  map  showing  the  general  location  of 


the  facilities  identified  in  table  1  has 
been  provided  to  those  on  the 
distribution  list.  Any  comments  should 
be  addressed  to  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  'Written  comments  should  be 
submitted  by  April  12, 1985,  and 
referenced  to  Docket  No.  CP84-429-001. 
Additional  information  about  the 
proposals,  including  more  detailed  maps 
of  the  individual  facility  locations,  is 
available  from  Mr.  Kenneth  Frye,  Project 
Manager.  Environmental  Evaluation 
Branch,  Office  of  Pipeline  and  Producer 
Regulation,  telephone  (202)  357-9039. 
Kenneth  F.  Plumb, 
Secretary. 


TABLE  1.— Proposed  DCQ  Pipelii^e  Project  Faciuties 


Company  and  proposed  facilities 


Pipe 
diameter 
(iriches) 


Te«as  Eastern  Transmission  Corp. 

PitJ^nt  !00p  1 

Pipeline  "OOP  2.. 


Pipetin^  ioop  3 

Pipeline  loop  4 „.. 

Ptjetme  loop  5 

Pipeline  loop  6 

Pipeline  loop  7 

PipelHie  loop  8 

Pipeline  loop  9.. 


Pipeline  loop  10 

6.000  hp  additional  at  Wind  RKJ^e  compressor  slalion... 

4  .300  hp  additional  at  Lambertville  compressor  station.. 

Meter  and  regulator  station  2405  ' 

Algonquin  Gas  transmission  Co  "■ 

Momstown  loop .....i ^, 

Norwich  loop  

TpvefTon  loop  «......„....„ .„  . 

Plymouth  loop  ..« .,  ,,         

Tauntor  loop  „_ 

Southeast  compressof  station  (7,660  hp) ^. 

8ridge«ater  regulator 


30 
36 

36 

30 
30 
30 
30 
36 
36 


30 
10 
12 

12 


'  E»istir,g  aoovoground  tacility  siie 


Length 
(miles) 


10.90 

11.00 

10.38 

11.00 

9.00 

9j00 

9.00 

11.0O 

2.48 

1&00 


'15.3 
3.1 
5.2 
4.4 
2.5 


Construc- 
tion year 


Location 


1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 

1986 
1986 

1986 
1986 
1986 
1986 
1986 


Slat« 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
NJ 
PA 

NJ 
CT 

Rl 

MA 

MA 

NY 

NJ 


Counttss 


RighKit-way  width  ((eet) 


Construc- 
tion 


Permanent 


Indiana 

Indiana,  Camtvia... 
Blaif.  Huntirtgdon.. 

Huntingdon 

Parry 

Dauphin 

Letjanon.  Berks .... 

Berks 

do , 


Fayette,  Westmoreland... 

Green „ 

Hunterdon 

Montgomety 


Somerset.  Morris.. 

New  London 

Newport 

Plymouth 

Bnstol  „ 

Putnam „„„„. 

Moms 


•45 
•45 
•45 
•65 
•45 


25 
25 
25 
25 
25 
25 
25 
25 
25 
2S 
(■) 
(') 
0  25  acre  site 

25 

20 
20 
45 

20 

122  acre  site 

(') 


requ^M  atU^'Ttat,^"'  ""^  ""'"^  "^'^  '"^  '^"'^'"  ''*"°"'  °«'-  °''-  ^^-  »"«  036  ^  '""^"'"a  •"  «*»rtK)nal  meter  run  and  assoc^ted  equipment.  No  add,tK>nal  land  would  be 

;*^St'r;hTo'i'tatwou«'S';fs'ed'4^'c1.s°'   "'■™''   '"^'^'"'   '^^"^   •^'   *"*   «""""'«'   *^   ^  Commisson   on   PePruary   22.    ,984.   m   DocHet   Nos    CP81-t07-0O6   e,  a/ 

.0^'^^V^^:T..''■!SrZt^'^.'^Z^s%  I'^ZTfZ^TjTi^SfJlS^  'c°rn^,r,"""^  *'  ^.'  *"^""«  ^r  ''°'"'  ^^o^^   Station  in  New  YorK    reslaqe  the  exist-n.^ 
au.nor.z.3  Pnase  M  e.pans«n  c.  -he  C,o4.,.  Cornp,;"  sor^  sTa!«^  w^ral^,  tTa^Jla^^Tv  ?ne  y^^ar  """"  "^'^"""^  "  ^^^'^^  ™'«'  nations  on  rts  system    Algonquin  ^ 

Aigonquir  „o,.ia  rgmcve  a  rsgu.ator  a.-^d  -aiocate  .t  within  the  emsting  Hanover  Compressor  Station  site  in  New  Jersey. 


(FR  Doc.  85-6121  Fi!,:d  3-i-MJ5.  8:45  am] 

BILLINC  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPTS-51562;  TSH-FRL  2796-4] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA)./ 
action:  Notice, 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 


submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13,  1983  (48  FR  21722).  This  notice 
announces  receipt  of  thirty-five  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period:  P  85-544 
and  85-545,  May  20,  1985.  P  85-613.  85- 
614.  85-615,  85-616,  85-617.  85-618  and 
85-619.  .May  29.  1985.  P  85-621,  85-622, 
85-623,  85-624,  85-625.  85-626.  June  1, 
1985.  P  8,5-627,  85-628.  85-629.  85-630, 
85-631,  85-632,  85-633,  85-634.  85-635 
and  85-636,  )une  2,  1985.  P  85-637,  85- 
638,  85-639,  and  8,5-640,  June  3,  1985.  P 


85-G41,  8!5-642,  85-043,  85-644,  85-645 
and  85-646,  June  4, 1985. 

Written  comments  by:  P  85-544  and 
85-545,  Apiil  20,  1985.  P  85-613,  65-614. 
85-615,  85-616,  85-617,  85-618,  and  85- 
619,  April  29,  1985,  P  85-621,  85-622,  85- 
623,  85-624,  6.5-625  and  85-626.  May  2. 
1985.  P  85-627,  85-628.  85-629,  85-630, 
85-631,  85-632,  85-633.  85-634,  85-635 
and  85-636,  May  3.  1985.  P  85-637,  85- 
638,  85-639  and  85-640,  May  4,  1935.  P 
85-641,  85-642,  85-643,  85-644,  85-645 
and  85-646,  May  5,  1985. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-515621"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch,  Information 


Management  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-201,  401  M  St.,  SW., 
Washington,  DC  20460,  (202-383-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  St.,  SW.,  Washington,  DC 
20460  (202-382-3725). 
SUPPLEMENTARY  INFORMATION:  A 
nonsubstantive  change  in  the  prefixes  is 
being  initiated  for  information  published 
under  sections  5(d)(2)  and  5(h)(6)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
The  notices  will  contain  essentially  the 
same  information  but  the  prefixes  to  the 
specific  number  assignment  will  appear 
in  an  abbreviated  form.  Prefixes  under 
the  modified  format  will  use  the  letters 
•■P"  (PM.\),  "T"  (TMEA)  and  "Y" 
(Polymer  Exemption).  The  following 
notice  contains  information  extracted 
from  the  non-confidential  version  of  the 
submission  provided  by  the 
manufacturer  on  the  PMNs  received  by 
EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

P  85-544 

Importer.  Rohm  Tech,  Inc. 

Chemical.  (S)  2-Butenedioic  acid  (Z)-, 
mono[2[(l-oxo-2-propenyl)oxy]ethyl]- 
ester.  c 

Use/Import.  (S)  Industrial  and 
commercial  general  acrylic  monomer 
applications.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Irritation;  Skin— non-irritant,  Eye- 
Non-irritant. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P  85-545 

Importer.  Rohm  Tech.  Inc. 

Chemical.  (S)  2-Propenoic  acid-3- 
(dimethylamino)-2,  2-dimethyl- 
propylester. 

Use/Import.  (S)  Industrial  and 
commercial  general  acrylic  monomer 
applications.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  423  mg/kg; 
Irritation:  Skin — Irritant,  Eye-Irntant. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P 85-613 

Manufacturer.  Confidential. 

Chemical.  (G)  Dialkylamine 
substituted  aryl-N-arylnitrone. 

Use/Import.  (G)  Destructive  use — 
used  in  semiconductor  manufacturing. 
Prod,  rang:  Confidential. 
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Toxicity  Data.  Irritation:  Skin — Non- 
irritant.  Eye — Irritant;  Ames  Test:  Non- 
mutagenic. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential, 

P  85-614 

Manufacturer.  Confidential. 

Chemical.  (G)  Dialkylamine 
substituted  aryl-.N'-arylnitrone. 

Use/Import.  (G)  Destructive  use — 
used  in  semiconductor  manufacturing. 
Prod,  range:  Confidential. 

Toxicity  Data.  Irritation:  Skin-Non- 
irritant.  Eye — Irritant:  Ames  Test:  Non- 
mutagenic. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  85-615 

Manufacturer.  Confidential. 

Chemical.  (G)  Nitrobenzoic  acid  ester. 

Use/Production.  (G)  Destructive  use — 
material  will  be  reacted  on-site  to 
produce  a  contrast  enhancing  dye  used 
for  simiconductor  processing.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted  on 
the  PMN  substance. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P 85-616 

Manufacturer.  Confidential. 

Chemical.  (G)  Bromonated  propanoic 
acid  derivative. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  7.500  kg/yr. 

Toxicity  Data.  Acute  oral:  >  3,200  mg/ 
kg;  Irritation;  Skin — Slight,  Eye — Very 
slight;  Skin  sensitization:  Low  potential. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  8  workers,  up  to  1.0 
hr/da,  up  to  4  da/yr. 

Environmental  Release/Disposal.  No  * 
release.  Less  than  0.005  kg/batch 
disposed  of  by  biological  treatment 
system  with  less  than  45  kg/batch 
incinerated. 

P  85-617 

Importer.  Confidential. 

Chemical.  (G)  Substituted-phenylazo- 
subslituted-naphthalenedisulfonic  acid, 
soduim  salt. 

Use/Import.  (S)  Industrial  colorant  for 
textiles.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  Female- 
>5.0g/kg;  Irritation:  Skin — Non-irritant, 
Eye — Non-irritant;  IC50  48  hr  (Leucisucus 
idus):  >lo.000  mg/1 

Exposure.  Use:  dermal,  inhalation  and 
ocular,  1  weighing/shift,  less  than  5 
min/weighing. 

Environmental  Release  Disposal. 
Release  to  air.  water  and  land.  Disposal 


b\'  publicly  owned  treatment  works 
(POTW)  or  customer's  own  treatment 
facility. 

P  85-618  ^ 

Importer.  Confidential, 

Chemical.  (G)  Substituled-phenylazo- 
substituted-naphthalenesulfonic  acid, 
sodium  salt. 

Use/Import.  (S)  Industrial  colorant  for 
textiles.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  (Male  & 
female);  >3.1  g/kg;  Irritation:  Skin— 
Non-irritant.  Eye — .Non-irritant:  ICso  96 
hr  (Brachydanio  rerio):  >100  mg/l. 

Exposure.  Use;  dermal,  inhalation  and 
ocular.  1  weighing/shift,  less  than  5 
min/weighing. 

Environmental  Release  Disposal. 
Release  to  air,  water  and  land.  Disposal 
by  POTW  or  customer's  own  treatment 
facility. 

P 85-619 

Manufacturer.  Nuclear  Technology 
Corporation. 

Chemical.  (G)  Tetra  substituted 
aminocarboxylic  acid. 

Use/Production.  (S)  Industrial  and 
commercial  boiler  scale  remover, 
nuclear  reactor  primary 
decontamination  solvent,  ferrous  iron 
reservoir  in  styrene-butablene  rubber 
catalysis,  evaporator  descaleant,  paper 
m.ill  felt  belt  cleaner  and  general 
descaling  compound.  Prod,  range; 
Confidential. 

Toxicity  Data.  Acute  oral:  0.93  g/kg: 
Irritation:  Skin — Non-irritant.  Eye — 
Irritant;  LCm  96  hr  (Daphnia  magna):  1.4 
mg/l. 

Exposure.  Manufacture:  dermal,  a 
total  of  7  workers,  up  to  4  hrs/da.  up  to 
50  da/yr. 

Environmental  Release/Disposal.  0.25 
to  0.75  gal/batch  released  to  water. 
Disposal  in  a  lagoon. 

P  85-621 

Importer.  Confidential. 

Chemical.  (G)  A  cyclopentene 
substituted  alcohol. 

Use/Import  (G)  Ingredient  for  use  in 
consumer  products,  highly  dispersive 
use.  Import  range:  100-1.000  kg/yr. 

Toxicity  Data.  Acute  oral:  >5.0  g/kg; 
Acute  dermal:  Ma!es<> 2.0  g/kg. 
females- < 2  g/kg;  Irritation:  Skin — Not  a 
primary  irritant,  Eye — Not  a  primary 
irritant:  Photosensitization:  Not  a 
photosensitizer;  Skin  sensitization:  Not  a 
bensitizer;  Ames  test;  Negative. 

Exposure.  Import:  dermal,  a  total  of  6 
workers,  up  to  2  hrs/da.  up  to  20  da/yr. 

Environmental  Release/Disposal.  No 
release. 
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P85-622 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly[alicyl  sulfonic  acid, 
ammonium  salt]. 

Use/Production.  (S)  Viscosity  control 
agent  for  aqueous  acid,  alkaline 
cleaners  and  "functional"  fluids  (i.e.. 
lubricating,  cutting,  and  drilling  fluids). 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >15g/kg; 
Irritation:  Skin — Non-irritant.  Eye — 
Mild;  D.O.T.  skin  corrosion:  No 
Irritation. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  85-623 

Importer.  Biddle  Sawyer  Corporation. 

Chemical.  (G)  Substituted  benzene 
sulfonic  acid,  -|chloro-((substitufed 
phenyl)  irr.inoJ-Triazinyl  amino]-[[amino 
carbonyl-ethyl-hydroxy-methyl-oxo- 
pyridinyljhydroxy-methyl-oxo- 
pyridinejazo)-,  alkali  metal  salt. 

Use/Import.  (S)  Reactive  dyes  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P,85-€24 

Importer  Biddle  Sawyer  Corporation. 

Chemical.  (G)  Amino-hydroxy- 
naphthalene  disulfonic  acid,  -[[(dichloro- 
triazinyl)amino]substituted  phenyl  azo|- 
[(substituted  phenyl)  azo]-alkali  metal 
salt. 

Use/Import.  (S)  Reactive  dyes  for 
textiles.  Import  range:  40,000  kg/yr. 
,    Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P  85-625 

Importer  Biddle  Sawyer  Corporation. 

Chemical.  (G)  Cooper  phthalocyanine, 
flfchloro-substituted- 
triazinyl)amino]substituted]sulfonyl 
sulfo  derivatives  alkali  metal  salt. 

Use/Import.  (S)  Reactive  dyes  for 
textiles.  Import  range:  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal  No 
release. 

P  85-626 

Manufacturer  Eastman  Kodak 
Company. 

Chemical  (S)  3-Acetyl-7- 
(diethylamino)-2H-l-benzopyran-2-one. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  200-600  kg/yr. 

Toxicity  Data.  Irritation:  Skin — Slight. 


Exposure.  Manufacture  and  use: 
dermal  and  inhalation,  a  total  of  12 
workers,  up  to  0.8  hrs/da.  up  to  6  da/yr. 

Environmental  Release/Disposal.  .No 
release.  Disposal  by  Less  than  12  to  less 
than  20  kg/batch  incinerated. 

P  85-€27  I 

Manufacturer  Confidential. 

Chemical.  (G)  Alkenyloxysilane. 

Use/Production.  (G)  Monomer  for  use 
in  acrylic  copolymers.  Pro^range: 
Confidential. 

Toxicity  Data.  Ames  Test:  Non- 
mutagenic. 

Exposure.  Manufature:  dermal,  a  total 
of  4  workers,  up  to  8  hrs/da,  up  to  20  da/ 

yr- 

En  vironmental  Release/Disposal. 
Confidential.  , 

P  85-628  I 

Manufacturer.  Confidential. 

Chemical.  (C)  Synthetic  oil. 

Use/Production.  (S)  Industrial, 
commercial  and  consumer  coating  for 
wood  and  wood  products.  Prod,  range: 
20,000-100,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  9  workers, 
up  to  8  hrs/da,  up  to  200  da/yr. 

Environmental  Release/Disposal.  .5 
kg/batch  released  to  water  with  .5  to  10 
kg/batch  to  land.  Disposal  by  POTW 
and  landfill.  | 

P  85-629 

Manufacturer.  Stepan  Company. 

Chemical.  (S)  Potassium,  1-n-Octyl 
sulfonate. 

Use/Production.  (S)  Industrial 
surfactants  for  detergents.  Prod,  range; 
Confidential. 

Toxicity  Data.  Acute  oral:  5.0  g/kg; 
Irritation:  Skin — Very  slight  to  severe. 
Eye — Severe;  Comparative  skin 
irritation  screen:  Severe. 

Exposure.  Manufacture:  dermal,  a 
total  of  28  workers,  up  to  5.0  hrs/da,  up 
to  250  da/yr. 

Environmental  Release/Disposal.  0.2 
kg/batch  released  to  air  with  15  kg/ 
batch  to  water.  Disposal  by  POTW  and 
navigable  waterway,  j 

P  85-630 

Manufacturer.  Stepan  Company. 

Chemical.  (S)  Ammonium,  1-n- 
Tetradecyl  sulfonate. 

Use /Production.  (S)  Industrial 
surfactants  for  detergents.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  28  workers,  up  to  5.0  hrs/da,  up 
to  250  da/yr. 

Environmental  Release/Disposal.  0.2 
kg/batch  released  to  air  with  15  kg/ 


batch  to  water.  Disposal  by  POTW  and 
navigable  waterway. 

P 85-631 

Manufacturer.  Stepan  Company. 

Chemical.  (S)  Sodium,  1-n-Tetradecyl 
sulfonate. 

Use/Production.  (S)  Industrial 
surfactants  for  detergents.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposuie.  Manufacture:  dermal,  a 
total  of  28  Viorkers,  up  to  5.0  hrs/da,  up 
to  250  da/yr. 

Environmental  Release/Disposal.  0.2 
kg/batch  released  to  air  with  15  kg/ 
batch  to  wafer.  Disposal  by  POTW  and 
navigable  waterway. 

P 85-632 

Manufacturer.  Stepan  Company. 

Chemical.  (S)  Ammonium,  1-n- 
Kexadecyl  sulfonate. 

Use/Production.  (S)  Industrial 
surfactants  for  detergents.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture;  dermal,  a 
total  of  28  workers,  up  to  5.0  hrs/da,  up 
fS  250  da/yr. 

Environmental  Release/Disposal.  0.2 
kg/batch  released  to  air  with  15  kg/ 
batch  to  water.  Disposal  by  POTW  and 
navigable  waterway. 

P 85-633 

Importer.  Pacific  Anchor  Chemical 
Corporation. 

Chemical  (G)  Aminoalkanoic  acid. 

Use/Import.  (S)  Industrial  power 
coatings,  curing  agent  for  epoxy 
adhesives  and  encapsulating  systems. 
Import  range;  Confidential. 

Toxicity  Data.  Acute  oral:  16  g/kg; 
Irritation;  Skin — Nonirritant,  Eye — Non- 
irritant;  Accumulation  test;  Non- 
accumulative. 

Exposure.  Use:  dermal  and  inhalation, 
a  total  of  25-50  workers,  up  to  2  hrs/da, 
up  to  50  da/yr. 

En  vironmental  Release/Disposal. 
Lessjhan  1  kg/yr  released  to  air  and 
.wrater.  Disposal  by  Federal  and  state 
regulations. 

P  85-634 

Manufacturer.  Synthetic  Products 
Company. 

Chemical.  (G)  Butyltin  alkyl 
thioglycolate. 

Use/Production.  (S)  Industrial 
producing  compound  to  be  used  as  a 
stabilizer  for  PVC.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 


\ 
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Manufacturer.  Callaway  Chemical 
Company. 

Chemical.  (S)  Polymer  of  methyl 
methacrylate,  butyl  acrylate. 
dimethylaminoethyl  methacrylate 
methacrylic  acid. 

Use/Production.  (S)  Dye  fixative 
component  in  textile  dyeing  systems. 
Prod,  range:  75,00-150,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers,  up  to  3  hrs/da.  up  to 
20da/yr. 

Environmental  Release/Disposal.  8 
kg/batch  released  to  water.  Disposal  by 
POTW. 

P 85-636 

Manufacturer.  Shell  Oil  Company. 

Chemical.  (G)  Substituted  epoxy 
resin. 

Use/Production.  (G)  Industrial  baking 
coating  for  application  to  metal  furniture 
or  shelving.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  Nil 
release  to  air. 

P  85-637 

.    Manufacturer.  Confidential. 

Chemical.  (G)  Phosphonomethylated 
amine. 

Use/Production.  (G)  Additive.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  22  workers,  up  to  9.5  hrs/da,  up 
to  4  da/yr. 

En  V  iron  mental  Release/Disposal. 
Release  to  air  and  water.  Disposal  by 
POTW. 

P  85-638 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Substituted  polyglycol. 

Use/Production.  (S)  Industrial"  polyol 
for  use  in  polyurethane  resins.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  2.000  mg/ 
kg;  Acute  dermal:  2,000  mg/kg;  Irritation; 
Skin — No  irritation.  Eye — No  irritation.    / 

Exposure.  Manufacture:  dermal,  a 
total  of  48  workers.  v 

Environmental  Release.  Disposal. 
Release  to  air.  Disposal  by  incineration. 

P  85-639 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Substituted  polyglycol. 

Use/Production.  (S)  Industrial"  polyol 
for  use  in  polyurethane  resins.  Prod, 
range:  Confidential. 


Toxicity  Data.  Acute  oral:  >  2.000  mg/ 
kg:  Acute  dermal:  2,000  mg/kg:  Irritation: 
Skin — No  irritation.  Eye — No  irritation. 

Exposure.  Manufacture:  dermal,  a 
total  of  48  workers. 

Environmental  Release/Disposal. 
Release  to  air.  Disposal  by  incineration. 

P  85-640 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  (G)  Substituted 
propenamide. 

Use/Production.  (S)  Site-limited 
chemical  intermediate.  Prod,  range; 
Confidential. 

Toxicity  Data.  Acute  oral:  Female- > 
2,000  mg/kg;  Irritation:  Eye— Slight. 

Exposure.  Manufacture  and  use: 
dermal. 

En  vironmen  tal  Release/Disposal. 
None  expected.  Disposal  by  navigable 
waterway  after  treatment. 

P  85-641 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company.  Inc. 

Chemical.  (G)  Substituted  amino 
carboxamide. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  dermal:  9.1  g/kg; 
Irritation:  Skin— Severe,  Eye— Servere. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers. 

Environmental  Release  Disposal.  No 
release  anticipated.  Disposal  by 
incineration. 

P  85-642 

Importer.  Confidential. 

Chemical.  (S)  2-Nonynoic  acid,  2- 
methylpropyl  ester. 

Use/Import.  (G)  Highly  dispersive  use. 
Import  range:  Confidential. 

Tojijc-ity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release  Disposal. 
Confidential.  Disposal  by  POTW. 

P  85-643 

Importer.  Confidential. 

Chemical.  (G)  Substituted  pyridine. 

Use/Import.  (G)  Highly  dispersive  end 
use.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

P  85-644 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  alkanoic 
triester. 

Use/Production.  (G)  Component  of 
industrial  coating.  Prod,  range:  60.000- 
296,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 


Exposure.  Manufacture  and 
processing;  dermal,  a  total  of  31 
workers,  up  to  8  hrs/da,  up  to  153  da/yr. 

Environmental  Release/Disposal  4  to 
95  kg/batch  released  to  land.  Disposal 
by  incineration  and  larrdfill. 

P  85-645 

Manufacturer.  Catalyst  Resources  - 
Incorporated. 

Chemical.  (G)  A  titanium  complex 
compound. 

Use. ''Production.  (S)  Site-Limited 
intermediate  in  manufacture  of 
polypropylene  catalyst.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  subm.itted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  3  workers. 

Environmental  Release  'Disposal.  No 
release.  Disposal  by  Gulf  Coast 
Wastewater  Treatment  Works, 
incineration  and  landfill. 

P  85-646 

Manufacturer.  Catalyst  Resources 
Incorporated. 

Chemical.  (G)  A  titanium  complex 
compound, 

Use.^Production.  (S)  Industrial 
polypropylene  manfacturing  catalyst. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture  and 
processing;  dermal  and  inhalation,  a 
total  of  3  workers. 

Environmental  Release/Disposal.  No 
release. 

Dated:  March  11,  1985 

V.  Paul  Fuschini, 

Acting  Director,  Information  Management 
Division. 

[FR  Doc.  85-6088  Filed  3-14-85,  8  45  am] 

BILLING  CODE  e&60-S&-M 


[OPTS-59707;  TSH-FRL  2796-J] 

Rosin  Modified  Alkyd  Polymer; 
Premaniifacture  Notice 

AGENCY:  Environ.mental  Protection 
Agency  (EPA). 
ACTION:  .Notice. 

SUMMARY:  Section  5(a){l)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  prem.anufacture  notice  (PM.\) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5[a)(l)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 


May  13. 1983  (48  FR  21722).  In  the 
Federal  Registar  of  November  11, 1984, 
(49  FR  46088)(40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exempticm  bom  certain  I^(N 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reveiwed  by  EPA  within  21  days  of 
receipt  This  notice  announces  receipt  of 
one  such  PMN  and  provides  a  summary 
of  each. 

DATES:  Close  of  Review  Period:  Y  85-28. 
March  25. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Wendy  Cleland-Hamnett,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-611,  401  M  St., 
SW.,  Washington.  DC  20460  (202-382- 
3725). 

SUPPLEMENTARY  MFORHATION:  A 

nonsubstantive  change  in*  the  prefixes  is 
being  initiated  for  information  published 
under  sections  5(d)(2)  and  5(h)(6)  of 
TSCA.  The  notices  will  contain 
essentially  the  same  information  but  the 
prefixes  to  the  specific  number 
assignment  will  appear  in  an 
abbreviated  form.  Prefixes  under  the 
modified  format  will  use  the  letters  "Y" 
(Polymer  Exemption),  "V"  (PMN)  and 
"T"  (TMEA).  The  following  notice 
contains  information  extracted  from  the 
non-confidential  version  of  the 
submission  by  the  manufacturer  on  the 
exemption  received  by  EPA.  The 
complete  non-confidential  docxmient  is 
available  in  the  Public  Reading  Room  E- 
107  at  the  above  address  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  excluding  legal  hohdays. 

Y  85-28 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin  modified  alkyd 
polymer. 

Use/Production,  (g)  Polymeric  binder 
for  pigmented  air-dry  finishes.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  March  11. 1985. 

V.  Paul  Fuschini, 

Acting  Director,  Information  Management 
Division. 

[FR  Doc.  85-6087  Filed  J-14-85;  8:45  am) 

BIUJNQCOOC  tSM-MMI 


ISWH-FRL  2797-4] 

Public  Briefings  on  RCRA 
Amendments 

aqency:  Environmental  Protection 
Agency. 


ACnON:  Notice  of  public  briefings. 

SUMMARY:  The  Environmental  Protection 
Agency  will  hold  four  public  briefings  in 
April  to  present  a  comprehensive 
overview  and  discussion  of  the 
"Hazardous  and  Solid  Waste 
Amendments  of  1984"  to  the  Resource 
Conservation  and  Recovery  Act.  EPA 
staff  will  also  discuss  rules  to  be 
published  in  the  near  future  which  will 
codify  in  regulations  those  requirements 
which,  by  statute,  took  effect 
immediately  upon  or  shortly  after 
enactment  of  the  1984  Act. 

A  panel  of  EPA  experts  will  make 
presentations  on  the  following  topics 
and  time  will  be  provided  for  questions 
from  the  audience: 

1.  Overview  of  EPA's  approach  to 
RCRA  implementation. 

2.  Issues  in  proposed  codification  rule. 

3.  Schedule  of  EPA's  guidance  and 
regulations. 

4.  Enforcement  provisions. 

5.  Minimum  technology  standards. 

6.  Labelling  hazardous  wastes  as 
fuels. 

7.  Controlling  leaking  underground 
storage  tanks. 

8.  Banning  wastes  from  land  disposal. 

9.  Implementing  small  quantity 
generator  provisions. 

10.  Permits  and  State  implementation. 

11.  Exposure  assessments. 

12.  Corrective  actions. 

DATES  AND  LOCATIONS: 

April  12, 1985— Washington.  D.C. 

Department  of  Health  and  Human 
Services,  North  Auditorium,  330 
Independence  Avenue,  S.W.. 
Washington,  D.C.  20201 
Note. — Attendee!  without  Government  ID, 

please  use  "C"  Street  entrance. 

April  17. 1985 — Chicago.  lUinoiB 

Sheraton  International  at  O'Hare,'  6810 
North  Mannheim  Road,  Chicago/ 
Rosemont,  Illinois  60018,  Telephone: 
(312)  297-1234 

April  23. 1985— Dallas.  Texas 

Sheraton-Dallas  Hotel,*  Southland 
Center,  400  North  Olive  Street,  Dallas, 
Texas  75201,  Telephone:  (214)  922- 
8000 

April  30. 1985— San  Francisco.  California 

Sir  Francis  Drake  Hotel,  On  Union 
Square,  450  Powell  Street,  San 
Francisco,  California  94101, 
Telephone:  (415)  392-7755 


'  A  block  of  rooms  has  been  reserved  at  these 
hotels. under  U.S.  EPA.  the  evening  preceding  (he 
meetings. 


TIME;  The  meetings  will  begin  at  9:00 
A.M.  (local  time).  Registration  of 
attendees  will  begin  at  8:30  A.M. 

FOR  FURTHER  INFORMATION  CONTACT 

Gerri  Wyer,  Office  of  Solid  Waste  (WH- 
562),  U.S.  EPA.  401  M  Street,  SW, 
Washington,  D.C.  20460,  Phone;  202- 
382-4676 

Joan  Warren,  Office  of  Solid  Waste 
(WH-562),  U.S.  EPA,  401  M  Street. 
SW,  Washington,  DC.  20460,  Phone: 
202^75-6613 

To  facilitate  registration  at  the 
briefings,  if  you  plan  on  attending  one  of 
the  meetings,  please  notify  in  writing 
one  of  the  individuals  listed  above. 

Dated:  March  8, 1985. 
lack  W.  McGraw, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response 
[FR  Doc.  85-6181  Filed  3-14-85;  8:45  am] 
BILUNQ  CODE  »SW>-SO-ll 


(ER-FRL-2796-81 

Environmental  Impact  Statements; 
AvaRability 

Responsible  Agency 

Office  of  Federal  Activities,  General 
Information  (202)  382-5073  or  (202)  382- 
5075.  Availability  of  Environmental 
Impact  Statements  filed  March  4, 1985 
through  March  8, 1985.  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  850086,  FSuppl,  IBR,  CO. 
Narrows  Unit  Multipurpose  Water 
Development  Project,  Pick-Sloan 
Missouri  Basin  Program,  Weld  and 
Morgan  Counties,  Due:  April  15, 1985, 
Contact:  Richard  Eggen  (303)  236-0684. 

EIS  No.  850087,  Final  FHW,  AR,  North 
Belt  Freeway  Construction,  I-440/I-40 
Interchange  to  US  67/167.  Pulaski 
County.  Due:  April  15, 1985.  Contact: 
Martin  Convisser  (202)  426-4357. 

EIS  No.  850088,  Draft.  ELM,  BIA,  NM, 
Jackpile-Paguate  Uranium  Mine 
Reclamation  Plan,  Approval,  Cibola 
County,  Due:  April  29, 1985.  Contact: 
Mike  Pool  (505]  76&-3114. 

EIS  No.  850089.  FSuppl.  AFS,  APH, 
PRO,  SEV,  Gypsy  Moth  Suppression  and 
Eradication  Program,  CT,  DE,  MD,  ME, 
MA,  MI,  NH,  NJ,  NY,  PA,  RI,  VT,  VA, 
WV,  CA,  IL,  IN,  MN,  NC,  OH,  SC.  OR, 
TN,  WA.  WI,  Due:  April  15. 1985, 
Contact:  Thomas  Schenarts  (215)  461- 
3125. 

EIS  No.  8.50090.  Draft,  AFS,  FL,  Florida 
National  Forests,  Land  and  Resource 
Management  Plan,  Due:  June  13, 1985, 
Contact;  Ray  Mason  (904)  681-7285. 

EIS  No.  850091.  Draft,  AFS,  OK, 
Ouachita  National  Forest,  Land  and 
Resource  Management  Plan.  Due:  June 


15. 1985,  Contact:  E.  J.  Wenner,  Jr.  (501) 
321-5202. 

EIS  No.  850092.  Draft,  AFS.  MI,  Huron- 
Manistee  National  Forests,  Land  and 
Resource  Management  Plan,  Due:  June 
24,  1985,  Contact:  Wayne  Mann  (616) 
775-2421. 

EIS  No.  850093,  Final,  FHW.  KY,  US 
27/Nicholasville  Bypass  Construction, 
Jessamine  County,  Due:  April  15, 1985. 
Contact:  Robert  Johnson  (502)  227-7321. 

EIS  No.  850094,  DSuppl,  DEA,  PRO, 
United  States  Federal  Lands, 
Intermingled  Forests  and  Rangelands, 
Cannabis  Eradication  Program,  Due: 
April  30, 1985,  Contact;  Jhomas  Byme 
(202)  633-1271. 

Amended  Notice:  EIS  No.  850068, 
Final,  BLM,  CO,  Piceance  Basin 
Resource  Management  Plan,  Rio  Blanco 
and  Garfield  Counties,  Due:  April  8, 
1985,  Published  FR  3-1-85— Incorrect 
due  date. 

Dated:  March  12.  1985. 
Allan  Hirsch, 

Director.  Office  of  Federal  Activities. 
|FR  Doc.  85-6255  Filed  3-14-85;  8:45  am] 
BILUNG  CODE  6S6O-50-M 
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[ER-FRL-2797-11 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  25,  1985  through 
March  1, 1985  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
October  19, 1984  (49  Fr  41108). 

Draft  EISs 

ERP  No.  D-AFS-B65002-00  Rating 
EC2,  White  Mtn.  Nat'l  Forest  Land  and 
Resource  Mgmt.  Plan,  NH  and  ME. 
SUMMARY:  EPA  has  concerns  related 
to  the  Forest  Service's  overall 
assessment  of  potential  water  quality 
and  other  environmental  impacts. 
Specifically,  the  DEIS  does  not  clearly 
show  the  relative  environmental  risks 
associated  with  the  more  intensive  road 
buildl.^g,  timber  cutting,  and  intensive 
motorized  recreation  features  of  several 
alternatives.  EPA  supports  the  mix  of 
management  areas  and  activities  in 
Alter.  3  as  the  environmentally 
preferable  alternative. 


ERP  No.  D-AFS-F65009-WI,  Rating 
EC2,  Nicolet  Nat'l  Forest  Land  and 
Resource  Mgmt.  Plan,  WI.  SUMMARY; 
The  EPA  expressed  concerns  regarding 
implementation  of  the  recommended 
alternative.  The  concerns  relate  to 
impacts  on  wilderness  management, 
road  construction  impacts  on  wetlands, 
and  nonrenewability  of  resources.  We 
do,  however,  believe  that  appropriate 
mitigration  measures  and  plan 
modifications  can  be  implemented  to 
produce  a  plan  which  is  more  sensitive 
to  an  environmentally  sound  resolution 
of  conflicts  between  different  resource 
uses. 

ERPP  NO.  D-AFS-K61083-CA,  Rating 
LO,  Dodge  Ridge  Ski  Resort,  Expansion, 
Stanislaus  Nat'l  Forest,  CA.  SUMMARY: 
EPA  expressed  no  objections  to  the 
project  as  proposed. 

ERP  No.  D-BLM-J02009-UT,  Rating  3, 
Circle  Cliffs  Special  Tar  Sand  Area,  Oil 
and  Gas  Leases,  Conversion  to 
Hydrocarbon  Leases,  UT.  SUMMARY: 
EPA  does  not  believe  that  the  DEIS  is 
adequate  for  the  purposes  of  the  NEPA 
and/or  Sect.  309  review.  Insufficient 
geological,  hydrological,  geophysical 
and  geochemical  information  and 
attendent  impacts  from  in-site 
development  is  presented  for  EPA  to 
adequately  assess  potentially  significant 
environmental  impacts.  Furthermore,  a 
method  of  transporting  hydrocarbons 
from  the  site  is  not  evaluated  in  the  EIS. 

ERP  No.  D-FHW-B40062-NH,  Rating 
E02.  Nashua-Hudson  Circumferential 
Hwy.  Construction,  F.E.  Everett 
Turnpike  from  Nashau  to  Merrimack. 
NH.  Summary:  EPA  believes  that  the 
DEIS  does  not  adequately  assess  the 
magnitude  of  petential  highway  impact 
on  drinking  water  resources,  wetlands 
and  streams  in  the  study  area,  and  that 
it  lacks  a  thorough  evaluation  of 
alternatives  that  would  avoid  or  reduce 
impacts.  EPA's  main  concerns  with  the 
DEIS  are  the  lack  of  consideration  of 
alternative  alignments  for  the  Southern 
Segment,  the  crossing  of  the  Pennichuck 
Reser\-oir  watershed  in  the  .Northern 
Segment,  and  the  absence  of  a  specific 
mitigation  plan  for  unavoidable  wetland 
impacts. 

ERP  No.  D-FHW-U0143-WA,  Rating 
EC2,  Monroe  and  Lincoln  Couplet 
Construction,  Main  Avenue  to  Wall  and 
Monroe  Streets,  WA.  SUMMARY:  EPA 
suggested  that  the  FEIS  more  thoroughly 
evaluate  potential  air  quality  impacts 
especially  considering  completion  for 
"Green  Time"  with  major  cross- 
arterials.  Also,  greater  consideration  of 
mitigation  for  noise  impacts  on 
residences  was  requested.  Finally,  EPA 
requested  more  opportunity  for,  and 


better  documentation  of  public 
involvement  with  the  project. 

ERP  ISp.  D-OSM-J01066-MT,  Rating 
LO,  Rosebud  Mine,  Area  D  Expansion, 
Approval  and  Permits.  MT.  SUMMARY: 
EPA  does  not  believe  there  will  be  a 
violation  of  EPA  environmental 
standards  based  on  the  information 
provided  in  the  DEIS. 

Final  EISs 

ERP  No.  F-COE-L36097-WA.  Mt.  St. 
Helens,  Sediment  Control  and  Flood 
Reduction  Plan,  WA.  Summarj-:  EPA 
supports  the  Corps'  decision  to  remain 
flexible  by  requesting  funding  for  three 
possible  alternatives.  We  remain 
concerned  about  the  Corps'  lack  of 
commitment  to  mitigation  for  wetlands 
lost  at  dredged  material  disposal  sites 
near  the  mouth  of  the  Cowlitz  River.  We 
also  have  concerns  about  stilling  basin 
water  quality  and  the  lack  of  possible 
solutions.  We  continue  to  believe  that 
the  usefulness  of  the  EIS  could  be 
improved  by  incorporating  EPA's 
comments  on  the  DEIS. 

ERP  No.  F-FHW-H4008O-NB.  NB-370 
Improvement,  Between  Papillion  to 
Bellevue,  NB.  SUMMARY:  EPA 
expressed  no  objections  to  the  project 
and  concerns  with  predicted  noise 
impacts  identified  in  the  DEIS  were 
satisfactorily  resolved  by  information 
presented  in  the  FEIS. 

Regulations 

ERP  No.  R-NOA-A86213-00,  Coastal 
Zone  Mgmt.  Act,  Federal  Consistency 
Regs..  15  CFR  Parts  923  and  930.  (Docket 
No.  40565--J179)  (50  FR  3798). 
SUMMARY:  EPA  did  not  have  any 
objections  to  the  proposed  regulations. 
EPA  reiterated  the  comment  made  on 
the  advance  notice  of  Proposed 
Rulemaking  that  a  better  reading  of  the 
Supreme  Court  decision  would  provide 
that  Federal  activities  outside  the 
Coastal  Zone  would  likely  not  be 
subject  to  the  consist^cv  requirements 
of  sec.  307(c)(1)  of  thCcZMA, 

Dated:  March  12. 1985. 
Allan  Hirech. 

Director.  Office  of  Federal  Activities. 
[FR  Doc  65-6256  Filed  3-14-65;  8:45  am] 

BILXJNQ  CODE  65«»-e<Mi 


COMMISSION  ON  EXECUTIVE 
LEGISLATIVE  AND  JUDICIAL 
SALARIES 

Put})lc  Hearing 

March  8.  1985. 

The  Honorable  Nicholas  F.  Braay. 
Chairman  of  the  Commission  on 
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Executive  Legislative  and  Judicial 
Salaries  announced  today  that  hearings 
have  been  scheduled  to  examine  the 
effects  of  the  current  mechanism  for 
determining  salaries  for  top  government 
officials.  The  hearings  have  been 
scheduled  for  Wednesday,  April  3, 1985, 
beginning  at  9:00  a.m.  in  room  4830  of 
tlie  U.S.  Department  of  Commerce,  14th 
&  Constitution  Avenue,  N.W.. 
Washington,  D.C. 

Under  current  law,  the  Quadrennial 
Commission  on  Executive,  Legislative 
and  Judicial  Salaries  meets  every  four 
years  to  make  salary  recommendations 
to  the  President  for  the  positions  of  Vice 
President,  the  Executive  Branch  from 
Cabinet  officers  through  Executive  Level 
V,  for  Members  of  Congress,  for 
Supreme  Court  Justices  and  for  other 
Members  of  the  Federal  Judiciary.  Since 
1969,  each  Commission  has 
recommended  substantial  salary 
increases  for  all  the  positions  under  its 
purview,  but  these  recommendations 
have  seldom  been  enacted.  As  a  result 
of  these  events,  the  purchasing  power  of 
top  level  government  salaries  has 
declined  dramatically. 

Recognizing  that  public  service 
appropriately  carries  with  it  a  "badge" 
of  financial  sacrifice,  the  Commission 
requests  that  testimony  focus  on  the 
following  issues: 

1.  Whether  the  disparity  between 
private  sector  and  public  sector  salaries 
at  top  levels  is  unacceptable; 

2.  Whether  this  disparity  in  income 
has  had  serious  effects  on  the  recruiting 
and  retention  of  experienced 
individuals; 

3.  Whether  less  experienced  and  less 
qualified  individuals  are  being  attracted 
to  government  from  the  private  secton 

4.  Whether  the  current  mechanism  for 
determining  top  level  government 
salaries  permits  Congress  to  address  the 
issue  in  an  orderly  and  effective  manner 
and.  if  not,  how  should  the  mechanism 
bs  improved;  and 

5.  Whether  the  quality  of  government 
is  undermined  by  this  system  of 
compensation. 

The  Commission  plans  to  receive 
testimony  from  representatives  of  the 
Federal  Executive,  Legislative  and 
Judicial  branches,  individuals  from  the 
private  sector,  interested  industry,  labor, 
academic  and  public  policy  groups  and 
other  invited  and  public  witnesses. 

Details  for  Submission  of  Request  To  Be 
Heard 

Individuals  and  organizations 
interested  in  presenting  oral  testimony 
before  the  Commission  must  submit 
their  request  to  be  heard  by  telephone  to 
Meredith  P.  Catlett,  (202)  377-3914,  no 
later  than  the  close  of  business  March 


18, 1985,  to  be  followed  by  a  formal 
written  request  to  Ede  Holiday, 
Executive  Director  of  the  Commission. 
Every  effort  will  be  made  to  honor 
requests  to  be  heard.  The  Commission, 
however,  reserves  the  right  to  require 
written  statements  in  lieu  of  oral 
testimony  where  time  constraints  so 
dictate.  Notification  to  those  scheduled 
to  appear  will  be  made  by  telephone  as 
soon  as  possible  after  the  filing 
deadline. 

It  is  urged  that  persons  and 
organizations  having  a  common  position 
make  every  effort  to  designate  one 
spokesperson  to  represent  them  in  order 
for  the  Commission  to  hear  ss  many 
points  of  view  as  possible.  In  addition. 
witnesses  may  be  grouped  as  panelists. 
Time  for  oral  presentation  will  be 
strictly  limited  to  5  minutes  with  the 
understanding  that  a  more  detailed 
statement  may  be  included  in  the 
printed  record  of  the  hearing.  This 
process  will  afford  more  time  for  the 
questioning  of  witnesses. 

In  order  to  assure  the  most  productive 
use  of  the  limited  amount  of  time 
available,  witnesses  scheduled  to 
appear  are  required  to  submit  to  the 
Commission  on  or  before  March  25, 
1985,  25  copies  of  their  prepared 
statement  and  any  other  supporting 
documentation  which  they  plan  to 
submit.  Additionally,  witnesses  are 
required  to  bring  to  the  hearing  another 
25  copies  of  their  prepared  statement. 

Formal  written  requests  to  be  heard 
must  contain  the  following  information: 

1.  The  name,  full  address,  and 
capacity  in  which  the  witness  will 
appear,  as  well  as  a  telephone  number 
where  the  witness  or  a  designated 
representative  may  be  reached; 

2.  A  list  of  any  clients  or  persons,  or 
any  organization  for  whom  the  witness 
appears;  and 

3.  A  topical  outline  or  summary  of 
comments  and  recommendations. 

The  above  information  should  also  be 
incorporated  if\  the  prepared  statements 
to  be  presented  in  person  as  well  as 
those  filed  for  the  printed  record  of  the 
hearing. 

Written  Statements  in  Lieu  of  Personnel 
Appearance 

Persons  submitting  a  written 
statement  in  lieu  of  a  personal 
appearance  should  submit  at  least 
twenty-five  (25)  copies  of  their 
statement  by  the  close  of  business, 
Monday,  March  25, 1985,  to  Ede 
Holiday,  Executive  Director, 
Commission  on  Executive,  Legislative 
and  Judicial  Salaries,  734  Jackson  Place, 
Northwest,  Washington,  D.C.  20503.  If 
those  filing  written  statements  for  the 
record  of  the  printed  hearing  wish  to 


have  their  statements  distributed  to  the 
press  and  the  interested  public,  they 
may  provide  25  copies  for  this  purpose 
to  the  Commission  before  the  hearing 
begins. 

For  further  information,  contact  Patsy 
Semple,  Commission  on  Executive, 
Legislative  and  Judicial  Salaries,  734 
Jackson  Place,  N.W.,  Washington,  D.C. 
20503.  Telephone:  (202)  377-3914. 
Nicholas  F.  Brady, 
Chairman. 
[PR  Doc.  85-6175  Filed  3-14-85;  8:45  am] 

BILUNQ  CODE  S510-BX-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

March  11,  1985. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  9fr-511. 

Copies  of  these  submissions  are 
available  from  the  Commission  by 
calling  Doris  R.  Peacock,  (202)  632-7513. 
Persons  wishing  to  comment  on  any 
information  collection  should  contact 
David  Reed,  Office  of  Management  and 
Budget,  Room  3235  NEOB,  Washington 
D.C.  20503.  (202)  395-7231. 
OMB  No.:  3060-0012 
Title:  Application  for  Extension  of 

Construction  Permit  or  to  Replace 

Expired  Construction  Permit 
Form  No.:  FCC  701 
Action:  Revision 
Estimated  Annual  Burden:  1,633 

Responses;  3.266  Hours 
OMB  No.:  3060-0061 
Title:  Annual  Report  of  Cable  Television 

Systems — Schedule  1 — Community 

Unit  Data,  Schedule  2 — Physical 

System  Data 
Form  No.:  FCC  325 
Action:  Extension 
Estimated  Annual  Burden:  32,000 

Responses;  128,000  Hours 
OMB  No.:  3060-0062 
Title:  Application  for  Authority  to 

Construct  or  Make  Changes  in  an 

Instructional  Television  Fixed  and/or 

Response  Station(s)  and  Low  Power 

Relay  Station(s) 
Form  No.:  FCC  330-P 
Action:  Revision 
Estimated  Annual  Burden:  400 

Responses;  2,000  Hours 
OMB  No.:  3060-0064 
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Title:  Application  for  Station 
Authorization  in  the  Private 
Operational  Fixed  Microwave  Radio 
Service 

Form  No.:  FCC  402 

Action:  Revision 

Estimated  Annual  Burden:  8.610 
Responses;  51,660  Hours 

OMB  No.;  3060-0066 

Title:  Application  for  Renewal  of 

Instructional  Television  Fixed  Station 
and/or  Response  Station(s)  and  Low 
Power  Relay  Station(8)  License 

Form  No.:  FCC  330-R 

Action:  Revision 

Estimated  Annual  Burden:  35  Responses; 
88  Hours 

OMB  No.:  3060-0079 

Title;  Application  to  Renew  or  Modify 

and  Amateur  Club.  RACES  or  Mihtary 

Recreation  Station  License 
Form  No.:  FCC  610-B/610-BL 
Action:  Revision 
Estimated  Annual  Burden:  1.000 

Responses;  83  Hours 
OMB  No.;  3060-0107 
Title:  Application  for  Renewal  of  Radio 

Station  License  and/or  Notification  of 

Change  to  License  Information 
Form  No.;  FCC  405-A 
Action:  Revision 
Estimated  Annual  Burden;  10,700 

Responses;  1,787  Hours 

William  J.  Tricarico, 

Secretary.  Federal  Communications 
Commission. 

[FR  Doc.  85-6192  Filed  3-14-85;  8:45  am] 

BILUNQ  CODE  6712-01-M 


FEDERAL  MARmME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-002813-004. 

Title:  The  Port  of  San  Francisco  (Port) 
California  Stevedore  and  Ballast 
Company  (CS&B). 


Parties; 

The  Port  of  San  Francisco 

California  Stevedore  &  Ballast  Co. 

Synopsis:  This  agreement  amends  the 
basic  agreement  between  the  Port  and 
CS&B  which  provides  for  the 
management  and  operation  of  a 
wharfinger  and  marine  terminal  at  Pier 
80,  San  Francisco.  The  amendment 
deletes  the  original  paragraph  1  of  the 
basic  agreement  and  provides  substitute 
language  therefore,  covering  payment  of 
compensation  by  the  Port  to  CS&B  for 
'performing  services  of  managing, 
operating  and  soliciting  cargo  for  the 
facility. 

Agreement  No.;  213-010657-001. 

Title:  NYK  and  Showa  Space  Charter 
and  Sailing  Agreement. 

Parties; 

Nippon  Yusen  Kaisha 

Showa  Line.  Ltd. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  employ 
vessels  which  have  standard  operating 
capacities  of  less  than  1.000  TEU's  in  the 
agreement  trade.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.;  224-010732. 

Title:  Gulfport  Terminal  Agreement. 

Parties: 

The  Mississippi  State  Port  Authority 
at  Gulfport  (Authority) 

Bob  Bland,  Inc.*(Bland) 

Synopsis;  The  Authority  will  lease  to 
Bland  certain  premises  at  the  Northeast 
section  of  the  Gulfport  Terminal  for  the 
conduct  of  operations  related  to  foreign 
and  domestic  trade  through  the  port  of 
Gulfport.  The  term  of  the  agreement  is 
for  five  years  with  an  option  to  renew 
the  agreement  for  two  periods  of  five 
years  each. 

Agreement  No.:  224-010733. 

Title:  Mississippi  State  Port  Authority 
Marine  Terminal  Agreement. 

Parties; 

Mississippi  State  Port  Authority  at 
Gulfport  (Authority] 

Hirschbach  Motor  Lines.  Ltd. 
(Hirschbach) 

Synopsis:  The  Authority  will  lease  to 
Hirschbach  certain  premises  located  at 
the  Northeast  section  of  the  Authority's 
marine  terminal  at  Gulfport,  for  the 
conduct  of  operations  related  to  foreign 
and  domestic  trades.  The  term  of  the 
agreement  shall  be  for  one  year  with  an 
extension  option  for  two  one  year 
periods. 

Agreement  No.:  224-010734. 

Title:  Milwaukee  Terminal 
Agreement. 

Parties: 

The  Port  of  Milwaukee  (Port] 

Domtar  Industries.  Inc.  (Domtar) 

Synopsis:  Agreement  No.  224-010734 
provides  for  the  lease  by  the  Port  of 
Domtar  of  six  parcels  of  land  and  a 


buildmg  at  various  locations  in  the 
South  Harbor  Tract  within  the  Port. 
Domtar  will  use  the  premises  for  the 
receiving,  handling,  storage,  packaging 
and  delivery  of  salt  and  other  bulk 
products.  The  term  of  the  agreement 
shall  be  for  twenty  years.  The  parties 
requested  a  shortened  review  period  for 
the  agreement. 

Agreement  No.:  224-010735. 

Title:  Oakland  Terminal  Agreement. 

Parties; 

The  Port  of  Oakland  (Port] 

Hanjin  Container  Lines,  Ltd.  (Hanjin) 

Synopsis:  The  agreement  between  the 
Port  and  Hanjin  is  a  terminal  use 
agreement  providing  for  the 
nonexclusive  use  by  Hanjin  of  the  Port's 
Outer  Harbor  Terminal,  Berth  No.  6. 
Hanjin  will  use  the  facility  for  the 
berthing,  loading  and  discharging  of  its 
\  essels  and  related  operations  in  its 
transpacific  container  liner  service. 
Hanjin  agrees  that  the  assigned 
premises  shall  be  its  published,  regularly 
scheduled  Northern  California  port  of 
call.  As  consideration  for  its  regular  use 
of  the  premises  Hanjin  will  pay  to  the 
Port  90  percent  of  dockage  and  wharfage 
revenue.  If  Hanjin's  usage  of  the 
premises  generates  in  excess  of  31,000 
revenue  tons  in  a  contract  year, 
wharfage  payments  for  such  excess  of 
that  amount  wnll  be  refunded  to  Hanjin, 
The  term  of  the  agreement  is  for  five 
years. 

By  Order  of  the  Federal  Maritime 

Commission. 

Dated:  March  12. 1985. 
Bruc«  A.  Dombrowski. 
Assistant  Secretary. 
[FR  Doc.  85-6265  Filed  3-14-85;  8:45  am] 
BIU.INQ  CODE  rrao-oi-M 


FEDERAL  RESERVE  SYSTEM 

The  Chase  Manhattan  Corp.  and  Chase 
Manhattan  National  Corp.,  et  ai.; 
Applications  to  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1)]  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  [12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a)]  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 
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Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  4, 1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10O45: 

1.  The  Chase  Manhattan  Corporation 
and  Chase  Manhattan  National 
Corporation,  both  located  in  New  York, 
New  York;  to  engage  de  novo  through 
various  subsidiaries  in  the  making, 
acquiring  or  servicing  of  loans  or  other 
extensions  of  credit,  secured  and 
unsecured,  for  consumer  and  other 
purposes;  and  leasing  of  personal  or  real 
property  or  acting  as  agent,  in  leasing 
such  property.  These  activities  would  be 
conducted  worldwide. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  First  Metropolitan  Financial 
Corporation.  Baton  Rouge.  Louisiana;  to 
engage  de  novo  through  its  subsidiary. 
Metropolitan  Investment  Advisory,  Inc., 
Baton  Rouge.  Louisiana;  in  acting  as  an 
investment  or  financial  adviser  in  the 
State  of  Louisiana. 

2.  Merchants  Bancshares.  Inc., 
Kenner,  Louisiana;  to  engage  de  novo 
through  its  subsidiary,  Merchants 
Mortgage  Corporation,  Kenner, 
Louisiana,  in  making  and  servicing 
loans;  and  offering  for  sale  credit  life, 
credit  disability  and  involuntary 
unemployment  insurance  directly 
related  to  extensions  of  credit  made  by 
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its  subsidiary.  These  activities  would  be 
conducted  in  the  State  of  Louisiana. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  CNB  Financial  Corporation.  Inc.. 
Taylor,  Texas;  to  engage  de  novo  in 
making,  acquiring,  and/or  servicing 
loans  for  itself  or  others  of  the  type 
made  by  a  mortgage  company  or 
consumer  finance  company.  These 
activities  would  be  conducted  in 
Williamson  and  adjacent  counties  in 
Texas. 

D.  Federal  Reserve  Bank  of  San 
Franciso  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  Lloyds  Bank.  Pic.  London,  England, 
parent  of  Lloyds  Bank  International 
Limited,  New  York,  New  York;  to  engage 
de  novo  through  an  unnamed  subsidiary 
located  in  New  Orleans,  Louisiana,  in 
the  activity  of  solicitation  of  loans  and 
other  extensions  of  credit  and  the 
marketing  of  Applicant's  commercial 
banking  credit  services  to  existing  and 
potential  customers.  These  activities 
would  be  conducted  in  the  States  of 
Louisiana,  Alabama  and  Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  11,  1985. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

(PR  Doc.  85-6162  Filed  3-14-85:  8:45  amj 

BILLING  CODE  6210-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  or  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules;  Correction 

IN  PR  Doc.  85-4719,  appearing  in  the 
Federal  Register  issue  for  Wednesday, 
Feb.  27. 1985.  50  FR  7963,  an  incorrect 
listing  appeared.  Substitute  the 
following  for  the  entry  that  appeared 
under  ^2&: 


(38)  85-0049— Equity  Croup  Hold-     Feb,  8.  1985, 
ings'.    a    partnership    proposed 
acquisition   of  assets   of  Evans 
Products  Company. 


For  further  information  contact: 
Sandra  M.  Peay,  Legal  Technician. 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  301.  Federal  Trade 


Commission,  Washington,  D.C.  20580. 

(202)  523-3894. 

Emily  H.  Rock. 

Secretary. 

(FR  Doc,  85-6163  Filed  3-14-85;  8:45  am] 

BILLING  CODE  6750-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  'or 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  March  8, 1985. 

Public  Health  Service 

National  Institutes  of  Health 

Subject:  Piedmont  Health  Survey  of  the 

Elderly — New 
Respondents:  Individuals 
OMB  Desk  Officer:  Fay  S.  ludicello 

Social  Security  Administration 

Subject:  Enumeration  Validation  Study 

Interview  Guide — SA  5001 — New 
Respondents:  Individuals 
Subject:  Certificate  of  Election  for 

Reduced  Spouse's  Benefits — SSA- 

25 — Reinstatement 
Respondents:  Individuals 
Subject:  45  CFR  303.10(b)(1)  of  the  Final 

Rule  on  Procedures  for  Case 

Assessment — New 
Respondents:  States 
Subject:  SSA  Contractor  Report  Forms 

SSA-670.  SSA-871,  SSA-4513,  SSA- 

4514,  SSA^515,  SSA-4516— Existing 

Collection 
Respondents:  State  Disability 

Determination  Staffs 
Subject:  Representative  Payee 

Evaluation  Report — SSA-624 

Extension— (0960-0069) 
Respondents:  Individuals 
Subject:  Modified  Benefit  Formula 

Questionnaire— SSA-150—rv;ew 
Respondents:  Individuals 
OMB  Desk  Officer:  Robert  ].  Fishman 

Health  Care  Financing  Admimstration 

Subject:  Information  Collection 
Requirements  in  HSQ-108-F,  Peer 
Review  Organization  Assumption  of 
Responsibilities  42  CFR  405.472, 
431.630,  456.654,  466.70,  466.72.  466.74, 
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466.78,  466.80,  and  466.94— (HCFA-R- 

71)  New 
Respondents:  States 
Subject:  Information  Collection 
Requirements  in  HSQ-109-F.  Peer 
Review  Organization  Sanctions  42 
CFR  474.36(b),  474.38  (a,  b,  and  c], 
474.39  (a  and  b)  and  474.40  (a  and  bj— 
(HCFA-R-65)  New 
Respondents:  States 
Subject:  Information  Collection 
Requirements  in  HSQ-111-F.  Peer 
Review  Organization  Reconsideration 
and  Appeals  42  CFR  473.18  (a  and  b). 
473.34  (a  and  b),  473.36  (a  and  b)  and 
473.42  (a)— (HCFA-R-72)  New 
Respondents:  States 
Subject:  Methodology  for  Estimating 
Waiver  Cost  for  HCFA  Demonstration 
Projects — New 
Respondents:  Applicants  for 

Demonstration  Grants 
OMB  Desk  Officer:  Fay  S.  ludicello 
Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
D.C.  20503,  ATTN:  (name  of  OMB  Desk 
Officer). 

Dated:  March  11.  1985 
Wallace  O.  Keene. 

Acting  Deputy  Assistant  Secretary  for 
Management  Analysis  and  Systems. 
|FR  Doc.  85-6238  Filed  5-14-85;  8:45  am) 

BILUNG  CODE  41S(MM-M 


National  Institutes  of  Health 

Blood  Diseases  and  Resources 
Advisory  Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Blood 
Diseases  and  Resources  Advisory 
Committee,  National  Heart,  Lung,  and 
Blood  Institute,  May  2-3.  1985,  National 
Institutes  of  Health"  9000  Rockville  Pike. 
Bethesda,  Maryland  20205.  The 
Committee  will  meet  in  Building  31, 
Conference  Room  7,  C  Wing. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  AM  to  5:00  PM  on  May 
2,  and  from  8:30  AM  to  adjournment  on 
May  3,  to  discuss  the  status  of  the  Blood 
Diseases  and  Resources  program  needs 
and  opportunities.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Ms.  Terry  Bellicha,  Chief,  Public 
Inquiries  and  Reports  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 


Building  31,  Room  4A21.  National 

Institutes  of  Health,  Bethesda,  Marvland 
20205,  phone  (301)  496-4236,  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  Committee  members. 

Dr.  Fann  Harding.  Assistant  to  the 
■Director,  Division  of  Blood  Diseases  and 
Resources,  National  Heart.  Lung,  and 
Blood  Institute,  Federal  Building,  Room 
5A-08,  National  Institutes  of  Health, 
Bethesda,  Maryland  20205,  phone  (301) 
496-1817,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  March  6.  1985. 
Betty  J.  Beveridge. 

A7/y  Committee  Management  Officer. 
(PR  Doc.  85-6164  Filed  3-14-85:  8:45  am) 
BILLING  CODE  4140-01-N 


Cancer  Control  Science 
Subcommittee;  Meeting 

Pursuant  to  Pub.  L.  92-163,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Control  Science  Subcommittee 
of  the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Prevention  and 
Control.  National  Cancer  Institute, 
National  Institutes  of  Health,  March  28, 
1985,  Landow  Building.  Conference 
Room  E,  7910  Woodmont  Avenue, 
Bethesda,  Maryland  20205.  The  entire 
meeting  will  be  open  to  the  public  from 
11:00  a.m.  to  adjournment,  and  the 
current  and  future  programs  of  the 
Cancer  Control  Science  Program  will  be 
discussed.  Attendance  by  the  public  will 
be  limited  to  space  available, 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer. 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health.  Bethesda,  Maryland  20205  (301/ 
496-5708)  will  provide  summaries  of 
meetings  and  rosters  of  subcommittee 
members  upon  request. 

Mr.  J.  Henry  Monies,  Executive 
Secretary  of  the  Boa.'-d  of  Scientific 
Counselors,  Division  of  Cancer 
Prevention  and  Control,  National 
Cancer  Institute.  National  Institutes  of 
Health,  Blair  Building.  Room  1A07, 
Bethesda.  Maryland  20205  (301/427- 
8630)  will  furnish  substantive  program 
information. 

Dated:  March  6.  1985. 
Betty  J.  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  85-6170  Filed  3-14-85;  8:45  am] 
BILLING  CODE  4140-01-M 


Centers  and  Community  Oncology 
Subcommittee;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Centers  and  Community  Oncology 
Subcommittee  of  the  Board  of  Scientific 
Counselors.  Division  of  Cancer 
Prevention  and  Control,  National 
Cancer  Institute,  National  Institutes  of 
Health,  March  28, 1985,  O'Hare  Hilton 
Hotel.  Room  2015,  Chicago.  Illinois 
60666.  The  entire  meeting  will  be  open  to 
the  public  from  10:00  a.m.  to 
adjournment,  and  the  current  and  future 
programs  of  the  Centers  and  Community 
Oncology  Program  will  be  discussed. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Mrs,  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31. 
Room  10A06,  National  Institutes  of 
Health.  Bethesda,  Maryland  20205  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Mr.  J.  Henry  Montes,  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors  Division  of  Cancer 
Prevention  and  Control,  National 
Cancer  Institute,  Blair  Building,  Room 
1A07,  National  Institutes  of  Health. 
Bethesda,  Maryland  20205  (301/496- 
7978)  will  furnish  substantive  program 
information. 

Dated:  March  6.  1985. 
Betty  ].  Beveridge, 
Committee  Management  Officer,  SIH 

[FR  Doc  85-6166  Filed  3-14-85;  8:45  am] 
BILLING  CODE  414<M)1-M 


Developmental  Therapeutics 
Contracts  Review  Committee;  Meeting 
Cancellation 

Notice  of  the  meeting  of  the 
Developmental  Therapeutics  Contracts 
Review  Committee  National  Cancer 
Institute.  National  Institutes  of  Health, 
March  18-20, 1985,  published  in  the 
Federal  Register  (50  FR  8598  and  8599), 
is  hereby  cancelled  due  to  last  minute 
conflict  of  committee  members 
schedules.  For  further  information, 
please  contact  Dr.  Kendall  G.  Powers. 
Executive  Secretary,  National  Cancer 
Institute,  Westwood  Building,  Room  805., 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205  (301/496-7575). 

Doted:  March  6.  1985. 
Betty  J.  Beveridge, 

Cowm:ttee  Management  Officer.  NIH 
[FR  Doc  85-6165  Filed  3-14-85;  8:45  am] 
BILUNG  CODE  414(M)1-M, 
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National  Mgh  Blood  PreMure 
Education  Program  Coordlnattng 
Committee;  Meeting 

Notice  13  hereby  given  of  the  meeting 
of  the  National  High  Blood  Pressure 
Education  Program  Coordinating 
Committee  sponsored  by  the  National 
Heart,  Laing.  and  Blood  Institute,  on 
April  27.  1985,  from  1:00  p.m.  to  5:00  p.m.. 
Crystal  Room,  Palmer  House,  17  East 
Monroe  Street,  Chicago,  Illinois. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  High  Blood 
Pressure  Education  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available.  The  meeting  is  being 
held  prior  to  the  National  Conference  on 
High  Blood  Pressure  Control,  April  28- 
30,  at  \he  Palmer  House. 

For  the  detailed  program  information, 
agenda,  Ust  of  participants  and  meeting 
summary  contact:  Dr.  Edward  J. 
Roccella,  Coordinator,  Health  Education 
Branch,  Office  of  Prevention,  Education 
and  Control,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of 
Health,  Building  31,  Room  4A18. 
Belhesda,  MD  20205,  301-496-1051. 

Dated  March  6,  1985. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR.  Doc.  85-6169  Filed  3-14-85:  8:45  am] 
BILLING  CODE  4I4(M)I-M 
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DEPART1MENT  OF  THE  INTERIOR 
National  Park  Service 

Intention  To  Extend  Concession 
Permit 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  extend  a  concession  permit 
with  Teton  Boating  Company, 
authorizing  it  to  continue  to  provide 
boat  transportation  and  rental  services 
for  the  public  at  Grant  Teton  National 
Park,  Wyoming,  for  a  period  of  two  (2) 
years  from  January  1, 1985,  through 
December  31. 1986. 

This  permit  extension  has  been 
^  determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 


satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31, 1984. 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  permit  and  in  the 
negotiation  of  a  new  permit  as  defined 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  Rocky  Mountain 
Region.  Denver,  Colorado,  for 
information  as  to  the  requirements  of 
the  proposed  permit. 

Dated:  February  22,  1985. 
Jack  W.  Neckeis.  •        j 
Regional  Director.  Rocky  Mountain  Region. 
[FR  Doc.  85-6235  Filed  J-14-85;  8:45  am] 

BILUNG  CODE  4310-70-11 


Upper  Delaware  National  Scenic  and 
Recreational  River 

agency:  National  Park  Service;  Upper 
Delaware  Citizens  Advisory  Council. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 
date:  March  22, 1985,  7:00  p.m. 
address:  Town  of  Tusten, 
Narrowsburg.  New  York. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  T.  Hutzky  Superintendent,  Upper 
Delaware  National  Scenic  and 
Recreational  River,  Drawer  C. 
Narrowsburg,  .N.Y.  12764-0159. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978.  Pub.  L  95-625. 
16  U.S.C.  1274  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
AcL  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Govemonrs  of  New  York  and 
Pennsylvania  in  the  preparation  of  a 
management  plan  and  on  programs 
which  relate  to  land  and  water  use  in 
the  Upper  Delaware  region.  The  agenda 
for  the  meeting  wiU  include  items 
regarding  continuance  of  discussion  of 
requirements  for  a  river  management 


plan.  The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Council  c/o 
Upper  Delaware  National  Scenic  and 
Recreational  River,  Drawer  C. 
Narrowsburg,  N.  Y.  12764-0159.  Minutes 
of  meeting  will  be  available  for 
inspection  four  weeks  after  the  meeting 
at  the  permanent  headquarters  of  the 
Upper  Delaware  National  and 
Recreational  River,  River  Road,  1% 
miles  north  of  Narrowsburg,  N.Y., 
Damascus  Township,  Pennsylvania. 

Dated:  March  5,  1985. 
James  W.  Coleman,  Jr., 
Regional  Director,  Mid -Allan  tic  Region. 
[FR  Doc.  85-6236  Filed  3-14-85;  8:45  am] 
BILLING  COOE  4310-70-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Availability  of  Final  Comprehensive 
Environmental  Impact  Statement  on 
Permit  Decisions  Under  ttie  Tennessee 
Federal  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  availability  of  final 
comprehensive  environmental  impact 
statement  (OSM-EIS-18). 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
making  available  a  final  environmental 
impact  statement  (EIS)  on  permitting 
under  the  Tennessee  Federal  program. 
This  EIS  has  been  prepared  to  analyze 
the  comprehensive  impacts  to  the 
human  environment  that  would  result 
from  decisions  by  OSM  on  permit 
applications  for  surface  coal  mining 
operations  under  the  Tennessee  Federal 
program. 

ADDRESSES:  Copies  of  the  final  EIS  may 
be  obtained  from  the  following  OSM 
offices: 

Office  of  Surface  Mining,  1100  L  Street, 
NW.,  Room  5121,  U.S.  Department  of 
the  Interior,  Washington.  D;C.  20240. 
Knoxville  Field  Office,  Office  of  Surface 
Mining,  U.S.  Department  of  the 
Interior,  530  Gay  Street,  Suite  500, 
Knoxville,  Tennessee  37902. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Mark  Boster,  Office  of  Surface 
Mining,  1100  L  Street,  NW.,  Room  5121, 
U.S.  Department  of  the  Interior, 
Washington,  D.C.  20240  (telephone:  202- 
3^3-5143). 

SUPPLEMENTARY  INFORMATION:  On 

October  1. 1984,  OSM  implemented  a 
Federal  program  for  the  regulation  of 
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surface  coal  mining  operations  in  the 
State  of  Tennessee.  This  EIS  analyzes 
the  comprehensive  impacts  that  would 
result  from  decisions  by  OSM  on  permit 
applications  for  coal  mining  operations 
under  the  Federal  regulatory  program 
for  Tennessee.  For  the  purpose  of  the 
cumulative  impacts  analysis,  it  has  been 
estimated  that  OSM  v^-ould  be  able  to 
make  the  necessary  findings  and 
approve  nearly  100  percent  of  all 
pending  and  new  applications  for 
mining  permits.  This  would  result  in  an 
annual  disturbance  of  approximately 
3.150  acres  in  Tennessee.  In  addition,  a 
lower  range  of  permit  approvals  that 
would  result  in  70  percent  of  the  annual 
disturbance  and  an  upper  range  of  130 
percent  of  the  annual  disturbance  have 
been  analyzed. 

A  notice  of  availability  of  the  draft 
EIS  was  published  in  the  Federal 
Register  on  November  21. 1984  (49  FR 
45934).  The  final  EIS  contains  the 
revised  text  of  the  draff  EIS,  the  written 
comments  on  the  draft  EIS,  the  oral 
testimony  from  the  public  hearing  on  the 
draft  EIS.  and  OSM  responses  to  the 
testimony  and  comments. 

Dated:  March  11.  1985. 

Brent  Wahlquist, 

Assistant  Director,  Technical Sen'ices  and 
Research. 

|FR  Doc.  85-6200  Filed  3-14-85;  8:45  am] 

BILLING  CODE  431O-0&-M 


Bureau  of  Reclamation 

Nevada  Realty  Action;  Non- 
Competitive  Sale  of  Public  Land; 
Amendment 

The  notice  published  in  the  Federal 
Register  on  January  7, 1985,  on  page  897 
in  the  second  column  is  amended  by 
adding  the  following  sentence  to  the  6th 
paragraph:  The  land  sale  will  be  made 
by  the  authorized  officer  of  the  Bureau 
of  Land  Management. 

Dated:  March  12. 1985. 
Jed  O.  Christensen, 

Acting  Assistant  Secretary.  Waterand 

Science. 

|FR.  Doc.  85-6187  Filed  3-14-85;  8:45  am) 

BILLING  CODE  4310-0»-M, 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  notice 
is  hereby  given  of  the  sixty-ninth 


meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD)  on  April  10. 1985. 

The  purpose  of  the  meeting  is  to 
receive  and  discuss  reports  on:  the 
Presidential  Task  Force  on  agricultural 
production  and  marketing  in  Zaire  by 
Board  Member  Benjamin  F,  Payton;  the 
Sorghum/Millet  Collaborative  Research 
Support  Program  (CRSP)  by  Glenn 
VoUmar.  CRSP  Director,  University  of 
Nebraska;  and  A.I.D.s  strategy  for 
dealing  with  biological  diversity  issues 
in  development  assistance  by  A.I.D. 
Senior  Assistant  Administrator  for 
Science  and  Technology  Nyle  Brady  and 
others. 

The  meeting  will  begin  at  9:00  a.m. 
and  adjourn  at  12:00  noon,  and  will  be 
held  in  Room  1107,  New  State 
Department  Building,  22nd  and  C 
Streets,  NW.,  Washington,  D.C.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  may  file 
written  statements  with  the  Board 
before  or  after  the  meeting,  or  may 
present  oral  statements  in  accordance 
with  procedures  established  by  the 
Board,  and  to  the  extent  the  time 
available  for  the  meeting  permits.  An 
escort  from  the  "C"  Street  Information 
Desk  (Diplomatic  Entrance)  will  conduct 
you  to  the  meeting. 

Dr.  Erven  J.  Long.  Director,  Research 
and  University  Relations.  Bureau  for 
Science  and  Technology,  Agency  for 
International  Development,  is 
designated  as  A.I.D.  Advisory 
Committee  Representative  at  this 
meeting.  It  is  suggested  that  those 
desiring  further  information  write  to  him 
in  care  of  the  Agency  for  International 
Development,  International 
Development  Cooperation  Agencv, 
Washington,  D.C.  20523.  or  telephone 
him  at  (703)  235-8929. 

Dated;  March  12. 1985. 
Erven  ].  Long, 

AID  Advisory  Committee  Representative, 

Board  for  International  Food  and  Agricultural 

Development. 

(FR  Doc.  85-6257  Filed  3-14-85;  8:45  am] 

BILLING  CODE  ei1»-«1-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-165  (Final)] 

Certain  Valves,  Nozzles,  and 
Connectors  of  Brass  From  Italy  for 
Use  In  Fire  Protection  Systems 

Correction 

In  FR  Doc.  85-4806  appearing  on  page 
7971  in  the  issue  of  Wednesday, 
February  27, 1985,  make  the  following 
corrections:  In  the  second  column,  in  the 


twentieth  line,  "637.35"  should  read 
"657.35";  also,  in  the  second  column,  in 
the  twenty-fourth  line,  "as"  should  read 
,"at". 

BILLING  CODE  150S-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  399] 

Rail  Carriers;  Cost  Recovery 
Percentage 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Extension  of  time  to  notice  of 
proposed  costing  standards  and 
decision. 

summary:  The  Edison  Electric  Institute, 
the  Fertilizer  Institute  and  the  National 
Industrial  Transportation  League 
(Edison)  have  requested  a  60-day 
extension  of  time  to  file  comments 
concerning  the  Cost  Recovery 
Percentage  (CRP)  decision  ser\ed    ' 
January  25, 1985.  (50  FR  3846.  January  28 
1985)  Edison  contends  that  granting  the 
extension  will  permit  the  Comm.ission  to 
calculate  a  CRP  to  be  effective  October 
1. 1985  in  a  timely  fashion,  while 
considering  the  comments  of  various 
parties.  It  also  contends  that  numerous 
demands  have  been  placed  on  its 
consultants  because  of  other 
Commission  proceedings  and  the  need 
for  analysis  of  the  most  recent  decision 
necessitate  the  extension. 

The  calculation  of  the  annua!  CRP  is  a 
task  which  must  be  scheduled  over  a 
sufficiently  long  period  of  time  to  insure 
the  service  of  a  preliminary  decision,  a 
comment  period  for  the  preliminary 
CRP,  analysis  of  preliminary  CRP 
comments  and  service  of  a  final  CRP 
calculated  in  light  of  those  comments, 
The  granting  of  a  6G-day  extension  of 
time  would  seriously  delay  the  timely 
service  of  a  final  1985  CRP^  more 
modest  extension  of  time  Aould  not 
delay  the  1985  CRP  produBon  schedule 
and  would  still  permit  additional  time 
for  various  parties  to  comment.  No 
further  extensions  will  be  granted. 

DATES:  Comments  are  due  April  15, 
1985, 

FOR  FURTHER  INFORMATION  CONTACT: 

William  T,  Bono  (202)  275-7354,  or 
Robert  C.  Hasek  (202)  232-8067  or  (202) 

275-7354. 

Dated:  March  8. 1985. 


^ 


\ 
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By  the  Commifion.  Reeae  H.  Taylor,  Jr., 
Chairman. 

laBM  H.  Bajrw. 

Secretary. 

(FR  Doc.  B5-6193  Filed  »-14-85:  8:45  am] 

BILUNQ  CODE  7tt3S-01-«l 


[Docket  No.  AB-«2: 


32) 


Rail  Carriers;  the  Atchison,  Topeica  and 
Santa  Fe  Railway  ComfMny, 
Abandonment;  In  Garvin  County,  OK; 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  The  Atchison. 
Topeka  and  Santa  Fe  Railway  Company 
to  abandon  its  21.25-mile  rail  line 
between  Lindsay  junction,  OK  (milepost 
2+3640  feet]  and  Lindsay,  OK  (milepost 
23+4943  feel)  in  Garvin  County,  OK. 
The  abandonment  certificate  will 
become  effective  30  days  after  this    ^ 
publication  unless  the  Conimission  also 
finds  that:  (1)  A  financiaUy  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase]  to  enable 
the  rail  service  to  be  continued;  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Connnission  and  the 
applicant  no  later  than  10  days  fttjm 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  com«-  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previoiisly 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10005 
and  49  CFR  Part  1152. 
Jamea  H.  Bayne, 
Secretary. 
[FR  Doc.  65-6194  Filed  ^14-85;  8:45  am] 

BILUNQ  COOC  7a>»4«-M 


0EPART1IENT  OF  JUSTICE 


Lodging  of  Consent  Order  Pursuant  To 
Toxic  Substances  Control  Act;  Hyman 
Friedntan  et  aL 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Consent  Order  in 
United  States  v.  Hywan  Friedman, 
Kimro.  Inc.,  AAA  Fuel  Oil  Company  and 
Zenith  Fuel  Oil  Company.  Civil  Action 
No.  3-84-453  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Minnesota.  The  complaint 
filed  by  the  United  States  alleged  that 
defendants  Hyman  Friedman,  AAA  Fuel 
Oil  Company,  Kimro,  Inc.,  and  Zenith 
Oil  Company,  violated  the  Toxic 


Substances  Control  Act  by  improperly 
marking,  storing,  distributing  in 
commerce  and  disposing  of  oils 
containing  polychlorinated  biphenyls 
("PCBs")  and  by  maintaining  inadequate 
records  concerning  storage,  distribution 
and  disposal  of  oils  containing  PCBs. 
The  complaint  sought  injunctive  relief  to 
require  defendants  to  comply  with  all 
requirements  of  the  Toxjc  Substances 
Control  Act  governing  tne 
transportation,  storage  and  handling  of 
PCBs. 

The  proposed  Consent  Order  prohibits 
defendants  from  accepting,  purchasing, 
storing,  or  selling  of  oils  containing  any 
detectable  concentration  of  PCBs.  The 
proposed  Consent  Order  also  provides 
that  defendants  may  not  accept  any 
load  of  waste  oil  (except  for  oils  from 
gasoline  stations)  until  an  analysis  of 
the  total  PCB  content  of  such  load  is 
performed.  In  addition,  the  proposed 
Consent  Order  requires  defendants  to 
comply  with  the  Toxic  Substances 
Control  Act.  15  U.S.C.  2601  ef  seq..  and 
the  requirements  of  40  CFR  Part  761,  and 
to  submit  detailed  records  of  all  results 
of  PCB  analyses,  all  waste  oil  purchases 
by  defendants  and  all  waste,  drain  or 
fuel  oil  deliveries  made  by  defendants. 
The  Consent  Order  provides  for 
payment  of  stipulated  penalties  in  the 
event  of  any  violation  of  the  terms  of  the 
Consent  Order. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  Hyman  Friedman,  Kimro.  Inc.  AAA 
Fuel  Company  and  Zenith  Fuel  Oil  Co., 
D.J.  Ref.  90-5-1-1-2148. 

The  proposed  Consent  Order  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  234  U.S.  Courthouse, 
110  South  Fourth  Street,  Minneapolis. 
Minnesota  55401  and  at  the  Region  V 
Office  of  the  Environmental  Protection 
Agency,  Office  of  Regional  Counsel,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604.  Copies  of  the  Consent  Order  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  N.W.. 
Washington,  D.C.  20530.  A  copy  of  the 
proposed  Consent  Order  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.40  (ten  cents  per  page 


reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  11, 

Assistant  Attorney  General,  Land  and 
Xatural  Resources  Division. 
(FR  Doc.  85-6497  Filed  3-14-85;  11:31  am] 
BILUNQ  CODE  4410-01-W 

Drug  Enforcement  Administration 

(Docket  No.  84-41] 

Broicerage,  inc.;  Denial  of  Application 

On  August  24, 1984,  the  Deputy^ 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA].  directed  an 
Order  to  Show  Cause  to  Brokerage.  Inc.. 
Suite  A.  Route  1,  Box  149A,  Scott 
Arkansas  72142  (Respondent).  The 
Order  to  Show  Cause  sought  to  deny  an 
application  executed  on  June  29. 1983. 
by  James  Earl  Gilbert,  the  president  of 
Brokerge,  Inc.,  for  registration  as  a 
distributor  under  21  U.S.C.  823(b).  The 
Order  to  Show  Cause  recited  three 
grounds  to  be  considered  by  the 
Administrator  under  21  U.S.C.  823(b] 
and  823(e)  for  denial  of  the  application. 
First,  Brokerage,  Inc.  is  not  licensed  with 
the  Arkansas  State  of  Pharmacy,  as 
required  by  relevant  Arkansas  law. 
Second,  Brokerage,  Inc.  does  not 
maintain  effective  control  against 
diversion  of  controlled  substances  into 
other  than  legitimate  medical,  scientific 
and  industrial  channels.  Third,  among 
other  factors  relevant  to  and  consistent 
with  the  public  health  and  safety,  was 
the  conviction  of  James  Eai%  Gilbert,  the 
president  and  general  manager  of 
Respondent,  on  December  9. 1976,  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Arkansas  of  seven 
counts  of  failure  of  a  licensed  firearms 
dealer  to  properly  maintain  records 
required  by  United  States  Department  of 
Treasury,  in  violation  of  18  U.S.C. 
922(m);  and  one  count  of  unlawful 
possession  of  an  unregistered  fireann.  in 
violation  of  26  U.S.C.  5861(d)  and  5871. 

By  handwritten  letter  dated 
September  23, 1984,  Respondent,  through 
James  Earl  Gilbert,  requested  a  hearing 
on  the  issues  raised  by  the  Order  to 
Show  Cause.  The  Matter  was  placed  on 
the  docket  of  Administrative  Law  Judge 
Francis  L.  Young.  On  October  1. 1984, 
Judge  Young  ordered  the  parties  to  file 
and  exchange  written  prehearing 
statements  on  or  before  November  9. 
1984.  Respondent  failed  to  submit  any 
prehearing  statement  or  other  response 
to  the  order  of  the  Administrative  Law 
Judge.  The  Government  then  moved  for 
summary  disposition  of  the  Matter, 
based  on  Respondent's  lack  of 
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authorization  under  state  Idw  to  harid'e 
controlled  substances.  Judge  Young  gave 
Respondent  until  November  16.  1984,  to 
respond  to  the  motion  for  summary 
disposition  filed  by  the  Government. 
Respondent  failed  to  respond  in  any 
way.  and  on  January  15.  1985.  J^#S^ 
Young  entered  an  order  terminating 
proceedings  in  this  matter.  Judge  Young 
found  that,  under  21  CFR  1301.54(d)  and 
(e),  Respondent  had  waived  its 
v^   opportunity  for  a  hearing.  The  Acting 
Administrator  concurs  in  the  finding  of 
the  Administrative  Law  Judge  and  finds 
that  Respondent  has  waived  its 
opportunity  for  a  hearing. 

Respondent  has  applied,  pursuant  to 
21  U.S.C.  823(b)  and  B23(e).  to  be 
registered  as  a  distributor  of  controlled 
substances.  As  a  prerequisite  to 
registering  a  distributor,  the  Acting 
Administrator  must  be  satisfied  that  the 
proposed  business  will  be  operated  in 
compliance  with  applicable  state  and 
local  laws.  The  Arkansas  State  Board  of 
Pharmacy,  the  state  agency  charged 
with  the  licensure  of  controlled 
substance  manufacturers,  distributors, 
wholesalers,  packers  and  pharmacies 
under  Arkansas  law.  has  notified  the 
Drug  Enforcement  Administration  that 
Respondent  is  not  a  licensed  wholesaler 
or  distributor  under  the  laws  of  that 
state.  Accordingly,  Respondent  cannot 
be  registered  under  the  Federal 
Controlled  Substances  Act.  FDA  has 
consistently  held  that  it  cannot  register 
applicants  who  are  not  authorized  to 
handle  controlled  substances  in  the 
state  in  which  they  seek  to  be  registered. 
See  Harold  E.  Harbo.  MD..  48  PR  36221 
(1983);  Floyd  A.  Santner.  Docket  No.  79- 
23,  47  PR  51831  (1982);  Henry-  Weitz, 
MD..  46  TR  34858  (1981); /omes 
Waymon  Mitchell.  M.D..  Docket  No.  79- 
16,  44  FR  71466  (1979),  In  light  of  this 
precedent,  the  Acting  Administrator  has 
no  recourse  but  to  deny  the  application 
executed  by  Respondent  for  registration 
as  a  distributor  with  the  Drug 
Enforcement  Administration. 
Respondent  has  not  come  forward  with 
any  evidence  suggesting  that  it  is 
authorized  to  distribute  or  otherwise 
handle  controlled  substances  under 
Arkansas  law. 

The  Acting  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  0,100(b), 
hereby  denies  the  application  executed 
by  Respondent,  Brokerage,  Inc.,  on  June 
29, 1983.  and  any  other  pending 
applications,  effective  April  15, 1985. 


Dated:  March  11,  1985. 
John  C.  Lawn, 

Acting  Administrator.  * 

[FR  Dor  85-6195  Filed  3-14-85;  8:45  am] 
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DEPARTMENT  OF  LABOR 

jOffice  of  the  Secretary 

Secretary  of  Labor's  Committee  on 
Veterans'  Employment;  Meeting 

The  Secretary  s  Committee  on 
Veterans'  Employment  was  established 
under  Section  308,  Title  111.  Pub.  L.  97- 
306  "Veterans  Compensation.  Education 
and  Employment  Amendments  of  1982," 
to  bring  to  the  attention  of  the  Secretary, 
problems  and  issues  relating  to 
veterans'  employment. 

Notice  is  hereby  given  that  the 
Secretary  of  Labor's  Committee  on 
Veterans'  Employment  will  meet  on 
Tuesday,  April  9.  1985.  at  10:  a.m.,  in  the 
Secret  a  rvs  Conference  Room,  S-2508. 
FPB. 

Items  to  be  discussed  are: 
OFCCP 
EVJTA  Update 
JTPA  IV-C  Update 
Joint  PreSeparation  Project  Update 
VA  Committee  for  Employer  Support  of 

Veterans  Employment  Update 
Validity  Generalization  Report 
New  Personnel  Federal  Regulations 

Affecting  Veterans. 

Thfe  public  is  invited. 

Signed  at  Washington,  D.C.  this  12lh  day  of 

March,  1985. 

Donald  E.  Shasteen, 

Deputy  Assistant  Secretary  for  Veterans ' 

Employment  and  Training. 

[FR  Doc.  85-6262  Filed  3-14-85;  8:45  am) 
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Employment  and  Training 
Administration 

lTA-W-15,112,  TA-W-15.4811 

National  Steel  Service  Center,  Inc., 
New  Castle,  PA,  and  The  Selmer  Co., 
Elkhart,  IN;  Dismissals  of  Applications 
for  Reconsideration 

Pursuant  to  29  CFR  90.18  applications 
for  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  for 
workers  at  the  National  Steel  Service 
Center,  Inc.,  New  Castle.  Pennsylvania 
plant  and  The  Selmer  Company.  Elkhart, 
Indiana  plant.  The  reviews  indicated 
that  the  applications  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 


determinations.  Therefore,  dism.issals  of 
the  applications  were  issued. 

TA-W-15,112;  National  Steel  Service 
Center,  Inc.  New  Castle,  Pennsylvania 
(March  5. 1985) 

TA-'W-15.481;  The  Selmer  Company. 
Elkhart,  Indiana  (February  27. 1985). 

Signed  at  Washington.  D.C.  this  5th  day  of 
M.tn  h  1985. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  85-6259  Filed  3-14-85;  8:45  am| 
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Determinations  Regarding  Eligibility 
To  Appy  for  Worker  Adjustment 
Assistance;  La  Femme  Manufacturing 
Corp.  et  al. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
February  25.  1985-March  1,  1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  worker  in  the  workers' 
firm,  or  an  appropriate  subdivision 
thereof,  have  become  totally  or  partially 
separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 

■  appropriate  subdivision  have 
contributed  the  investigation  revealed 
that  criterion  (3)  has  not  been  met.  A 
survey  of  customers  indicated  that 
increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-\V-1 5.593:  La  Femme  Manufacturing 

Corp..  Brooklyn.  NY 
TA-W-15.604;  Allied  Materials  Coip.. 

Allied  Roofing  Co..  Stroud.  OK 
T.^-W-15.605:  Cincy  Sportswear.  Inc.. 

Cincinnati,  OH 

Affirmative  Determinations 

T.A-W-15.61L  Miller  Shoe  Co..  Inc.. 

Cincinnati.  OH 
A  certification  was  issued  co\enng  all 
workers  separated  on  or  after  .November 
19.  1983  and  before  January  7.  1985. 
TA-W-15.610:  Levi  Strauss  f-  Co..  Rock 

Island.  T.\ 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
14, 1983  and  before  January  31,  1985. 
TA-W- 15.608:  Levi  Strauss  &  Co.. 
Arkadelphia.  AR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Novembpr 
14, 1983  and  before  January  31, 1985. 

TA-W-15.67i);  Johnson  Camping,  Inc.. 
Walton.  NY 

A  certification  was  issued  covering  all 
workers  separalfd  on  or  after  December 
3. 1983  and  before  February  15,  1985. 
TA-W-1.^.635:  Airco  Welding  Products. 

FillemiPtals  Plant.  Sparrows  Point. 

MD 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1 
1983. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issaed  during  the  period  February  2R. 
1985-Nfarch  1,  1985.  Copies  of  the.se 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street,  NW., 
Washington.  DC.  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Udted:  Mdrch  5.  19aS 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[V^  Doc.  6258-  Filed  3-14-85;  8:45  am] 
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Occupational  Safety  and  Health 
Administration 

[V-S4-41 

Temporary  Variances  From  Final 
Trigger  Level  for  Medical  Removal 
Protection  Under  the  Standard  for 
Occupational  Exposure  to  Lead 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
ACnow:  Grant  of  Temporary  Variances. 


SUMMARY:  This  notice  announces  the 
grant  of  temporary  variances  to  28 
plants  for  the  final  trigger  level  for 
medical  removal  protection,  under  the 
standard  for  Occupational  Exposure  to 
Lead  (29  CFR  1910.1025(k)(l)(i)(D)).  The 
variances  temporarily  relieve  the 
affected  employers  of  the  requirement  to 
comply  with  the  50  ^g-  of  lead  per  lOOg 
of  blood  removal  trigger  under  the  lead 
standard.  As  a  condition  of  the  granted 
relief,  the  employers  must  continue  to 
comply  with  the  60/40  removal  and 
return  triggers  and  all  other  provisions 
of  the  lead  standard  and  must  satisfy 
the  conditions  and  requirements  of  the 
variance  order.  This  relief  applies  only 


to  the  affected  supervisory,  maintenance 
and  skilled  production  employees 
referred  to  in  the  28  applications  for 
temporary  variances. 
DATES:  The  effective  date  of  the  grant  of 
temporary  variances  is  March  7,  1985. 
The  expiration  date  of  the  temporary 
variances  is  September  1. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Concannon,  Director,  Office  of 
Variance  Determination, 
Occupational  Safety  atid  Health 
Administration,  US.  Dei^artmenf  of 
Labor,  Third  and  Constitution 
Avenue.  NW.,  Rm.  N-3656, 
Washington,  DC.  20210,  Telephone: 
(202)  523-7193 

or  the  following  Regional  and  Area 
Offices: 

U.S.  Department  of  Labor — OSHA,  1515 

Broadway  (1  Astor  Plaza),  Room  3445, 

New  York,  New  York  10036 
U.S.  Department  of  Labor— OSHA,  90 

Church  Street,  Room  1405,  New  York. 

New  York  10007 
ir.S.  Department  of  Labor— OSHA, 

Gateway  Building,  Suite  2100.  3535 

Market  Street,  Philadelphia, 

Pennsylvania  19104 
U.S.  Department  of  Labor— OSHA, 

Room  242,  U.S.  Customs  House, 

Second  &  Chestnut  Street, 

Philadelphia,  Pennsylvania  19106 
U.S.  Department  of  Labor— OSHA.  Penn 

Place.  Room  2005,  20  North 

Pennsylvania  Avenue,  Wilkes-Barre, 

Pennsylvania  18701 
U.S.  Department  of  Labor — OSHA, 

Federal  Building,  Room  2236, 1000 

Liberty  Avenue,  Pittsburgh, 

Pennsylvania  15522 
U.S.  Department  of  Labor— OSHA, 

Progress  Plaza,  49  North  Progress 

Avenue.  Harrisburg.  Pennsylvania 

17109 
U.S.  Department  of  Labor— OSHA.  850 

N.  5th  Street,  AllertovNTi, 

Pennsylvania  18102 
U.S.  Department  of  Labor — OSfL\,  1375 

Peachtree  Street,  NE.,  Suite  587. 

Atlanta.  Georgia  30367 
U.S.  Department  of  Labor— OSHA. 

Building  10— Suite  33.  La  Vista 

Perimeter  Office  Park.  Tucker, 

Georgia  30084 
U.S.  Department  of  Labor— OSFL\,  Todd 

Mall,  2047  Canyon  Road,  Birmingham, 

Alabama  35216 
U.S.  Department  of  Labor — OSHA,  951 

Government  Street — Suite  502, 

Mobile,  Alabama  36604 
U.S.  Department  of  Labor— OSHA, 

Federal  Building,  Room  302,  299  East 

Broward  Boulevard.  Fort  I^uderdale. 

Florida  33301 
U.S.  Department  of  Labor— OSHA,  700 

Twiggs  Street.  Room  624.  Tampa, 

Florida  33602 


U.S.  Department  of  Labor — OSHA.  32nd 

Floor,  Room  3244,  230  South  Dearborn 

Street.  Chicago,  Illinois  60604 
U.S.  Department  of  Labor — OSHA,  1400 

Torrence  Avenue,  2nd  Floor,  Cahimtit 

City,  Illinois  60409 
U.S.  Department  of  Labor— OSHA,  6000 

West  Touhv  Avenue,  Niles,  Illinois 

60648 
US.  Department  of  Labor— OSHA,  344 

Smoke  Tree  Business  Park,  North 

Aurora,  Illinois  60542 
U.S.  Department  of  Labor— OSHA, 

Federal  Office  Building,  Room  4028, 

550  Main  Street,  Cincinnati,  Ohio 

45202 
U.S.  Department  of  Labor— OSHA, 

Federal  Office  Building,  Room  899, 

1240  East  9th  Street,  Cleveland,  Ohio 

44199 
U.S.  Department  of  Labor— OSHA. 

U.S.PO  &  Courthouse,  Room  422,  46th 

East  Ohio  Street,  Indianapolis, 

Indiana  46204 
U.S.  Department  of  Labor — OSHA, 

Henry  S.  Reuss  Building,  310  West 

Wisconsin  Avenue,  Suite  1180. 

Milwaukee,  Wisconsin  53203 
U.S.  Department  of  Labor— OSHA,  555 

Griffin  Square  Building,  Room  602, 

Dallas,  Texas  75202 
U.S.  Department  of  Labor — OSHA,  1425 

West  Pioneer  Drive,  Irving,  Texas 

75061 
U.S.  Department  of  Labor— OSHA,  611 

East  6th  Street,  Room  303,  Austin, 

Texas  78701 
U.S.  Department  of  Labor— OSHA, 

Savers  Building,  Suite  828,  320  West 

Capitol  Avenue,  Little  Rock,  Arkansas 

72201 
U.S.  Department  of  Labor — OSHA, 

Hoover  Annex,  Suite  200,  2156 

Wooddale  Boulevard,  Baton  Rouge, 

Louisiana  70806 
U.S.  Department  of  Labor— OSHA,  911 

Walnut  Street,  Room  406,  Kansas  City, 

Missouri  64106 
U.S.  Department  of  Labor — OSHA.  1150 

Grand  Avenue.  6th  Floor.  Room  606. 

Kansas  City.  Missouri  64106 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  medical  removal  protection 
(MRP)  provision  of  the  lead  standard. 
(29  CFR  1910.1025(k)),  employers  are 
required  to  remove  an  employee  from 
work  having  and  exposure  to  lead  at  or 
above  the  action  level  of  30  micrograms 
of  lead  per  cubic  meter  of  air  (30  fig/m'). 
if  the  employee's  blood  lead  level  is  at 
or  above  the  specified  medical  removal 
trigger.  The  employee  must  be  kept  on 
temporary  medical  removal  until  the 
employee's  blood  lead  level  has 
declined  to  or  below  the  return  trigger. 
Employees  are  guaranteed  full  wages 
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and  benefits  throughout  the  duration  of 
the  removal  period  generally  to  a 
maximum  of  18  months. 

The  purpose  of  the  MRP  provision  is 
to  provide  temporary  m.cdical  removal 
protection  to  workers  who  are  at  risk  of 
sustaining  material  impairment  to  health 
from  continued  exposure  to  lead.  The 
standard  specifies  four  removal  and 
three  return  trigger  levels.  These  levels 
were  phased  in  over  a  five-year  period. 
Phase  one  refjuired  removal  of 
employees  having  blood  levels  at  or 
above  80  micrograms  of  lead  per  100 
grams  of  whole  blood  (80  fig/lOOs)  and 
allowed  return  when  blood  lead  levels 
decline  to  CG  micrograms  of  lead  per  100 
grams  of  whole  blood  (60  >ig/lOOpl. 
Phase  one  expired  March  1, 1979.  Phase 
two  required  removal  at  70  (xg/lOOg  and 
permitted  return  at  50  ^g/lOOg.  Phase 
two  expired  March  1.  1980.  Phase  three 
required  removal  at  60  fjg/lOOg  and 
authorized  return  at  40  ^g/lOOq.  Phase 
three  expired  March  1, 1981.  The  fourth 
and  final  phase  requires  removal  at  50 
fig/lOOg  and  allows  return  at  40  u>^/l00g. 

The  first  three  medical  removal 
triggers— the  80.  70.  and  i)0  pig/lO'Jg 
triggers — would  require  removal  of  an 
employee  after  periodic  and  follow-up 
blood  sample  tests  indicite  that  the 
employee's  blood  lead  is  at  or  above  the 
specified  trigger.  The  fourth  removal 
trigger,  however,  requires  the  removal  of 
an  employee  whenever  ihe  average  of 
the  last  three  blood  tests  or  the  average 
of  all  blood  tests  taken  over  the  previous 
six  months,  whichever  is  longer,  is  at  or 
above  50  ^g/l(X)g.  An  employee  need 
not  be  removed  under  the  terms  of  the 
50  ^g/lOOg  trigger  whenever  the 
employee's  most  recent  blood  test 
results  indicate  at  blood  lead  levi'l  of  40 
fig.'lOOg  or  below. 

Under  the  terms  of  the  standaid,  the 
60  and  50  p.g/100g  remo\  al  triggers  are 
concurrently  in  effect.  Thus,  an 
employee  must  be  removed  when  the 
employees's  blood  lead  test  results 
average  50  ^g/lOOg  or  higher  or  when 
the  empiosee's  blood  lead  level  is 
conf;rt-,,:J  by  a  follow-up  sample  (within 
two  weeks  of  the  receipt  of  the  results  of 
the  first  test)  to  be  60  ^ig/lOOg  or  higher. 

On  March  1.  1983,  the  50  Mg/lOOg  MRP 
removal  trigger  level  became  effective. 
Based  on  the  data  that  had  been 
submitted  in  support  of  earlier  requests 
for  temporary  variance  from  the  60 '-JO 
Hg/lOOg  MRP  trigger  levels  (46  FR  37891, 
July  23,  1981:  and  48  FR  4062,  January  28, 
1983),  the  lead  rulemaking  record 
(OSHA  Docket  .\o.  H-004],  the  judicial 
history  of  the  lead  standard  and  surveys 
of  lead  industries,  OSHA  recognized 
that  the  50  ng/lOg  MRP  removal  trigger 
was  likely  to  pose  feasibility  problems 
for  many  plants. 


Relief  from  the  50  fig/lOOg  removal 
trigger  was  originally  sought  by  125 
employers.  Of  the  125  employers,  28 
failed  to  submit  sufficient  data  to 
establish  a  need.  13  were  referred  to  the 
appropriate  Slates  with  approved 
occupational  safety  and  health  plans, 
and  12  are  not  being  granted  relief  at 
this  time.  Four  of  the  remaining  five 
employers  submitted  applications  in 
error,  and  one  has  been  withdrawn. 

Of  that  number,  only  67  were 
considered  appropriate  for  relief  at  that 
time.  The  employers  submitted 
applications  for  a  temporary  variance 
and  an  interim  order  with  supporting 
data  to  indicate  that  in  percent  or  more 
of  their  total  skilled  lead-exposed 
employees  would  require  removal  under 
the  50  ^g/lOOg  trigger.  Based  on  those 
dat.:^,  and  the  additional  data  generated 
during  discussions  with  the  employers 
and  during  variance  investigations 
conducted  at  12  of  the  affected  plants, 
OSHA  decided  to  grant  an  interim  order 
to  65  of  the  67  employers  (two 
employers  no  longer  needed  this  relief). 
The  interim  order  became  effective  for 
48  employers  on  September  2, 1983;  for 
one  employer  on  Septem.ber  20.  1983;  for 
nine  employers  on  October  17, 1983:  and 
for  seven  employers  on  August  24,  1984. 
Notice  of  the  applications  for  temporary 
variances  and  of  the  grant  of  interim 
orders  was  published  in  the  Federal 
Register  on  August  24,  1984  (49  FR 
33757).  Since  the  grant  of  the  interim 
order  to  65  plants,  34  have  ceased  to 
need  the  relief,  two  have  closed,  and 
one  plant  requires  further  evaluation. 

Included  in  the  termination  of  the 
relief  were  the  following  six  employers 
who  were  listed  in  the  August  24,  1984 
Federal  Register  publication: 
Exide  Corporation.  2001  Lee  High  Street. 

Allentown,  Pennsylvania  18103 
Exide  Corporation.  2510  North 

Boulevflrdr-Raleigh.  North  Carolina 

27604 
Exide  Corporation,  U.S.  Highway  15, 

Sumter,  South  Carolina  29150 
GNB  Batteries  Inc,  11331  Satellite 

Eoulevard.  Orlando.  Florida  32809 
GNB  Batteries  Inc.,  2800  Carrol  Avenue, 

Lynchburg.  Virginia  60901 
New  Castle  Battery  Manufacturing 

Company,  3601  Wilmington  Road, 

New  Castle.  Pennsylvania  16105 

The  employers  also  had  requested 
relief  from  the  40  (xg/lOOg  return  trigger 
(29  CFR  1910.1025(k)(!)(iii)(A)(3)).  The 
employers  claim  that  the  40  return 
trigger  is  infeasible  because  the  length 
of  time  required  for  bluod  lead  levels  to 
decline  below  40  is  longer  than 
anticipated  by  OSHA.  Their  concerns 
focus  particularly  on  long-tenured 
employees.  Based  on  the  evidence  to 


date,  however.  OSHA  concluded  that 
the  data  are  insufficient  to  support  the 
claim  of  mfeasibility  and  denied  the 
requests  for  interim  orders  providing 
relief  from  the  40  pig/lOOg  return  trigger 
(49  FR  33757;  August  24,  1984). 

The  interim  order  granted  temporary 
relief  to  each  employer  from  the 
requirement  to  comply  with  the  50  fig/ 
lOOg  removal  trigger  level.  As  a 
condition  of  the  relief,  the  employers 
were  required  to  continue  to  comply 
with  the  60/40  ^ig/lOOg  removal  and 
return  triggers  and  all  other  pro\i;ions 
of  the  lead  standard  and  to  satisfy  the 
conditions  and  requirements  of  the 
interim  order. 

The  names  and  addresses  of  the  28 
plants  that  have  continued  to  operate 
under  the  interim  cider,  which  are  now 
being  granted  temporary  variances  are: 

Secondary  Smelters 

Franklin  Smelting  &  Refining 

Corporation,  Castor  Avenue  East  of 

Richmond  Street,  Philadelphia. 

Pennsy!\ania  19134 
GN'B  Batteries  Inc.,  South  5lh  Street, 

Frisco.  Texas  75034 
Genera!  Battery  Corporation.  Spring 

Vallej  Road.  Readir.g,  Pennsylvania 

19603' 
Gulf  Coast  Lead  Company.  1910  N.  66th 

Street.  Tampa.  Florida  33619 
ILCO.  Inc..  Dunnanant  Road,  Leeds, 

Alabama  35094 
Inland  Mf  tals  Refining  Company.  051 

East  llP'.h  Street,  Chicago.  Illinois 

60628 
Master  Metals.  Inc..  2850  West  3rd 

Street,  Cleveland.  Ohio  44113 
Non-Ferrous  Processing  Corporation, 

551  Stewart  Avein;e.  Prooklyn,  New 

York  112:2 
Sanders  Lead  Com.pcnv.  Inc..  Henderson 

Road.  Troy,  Alaba:;:a  36081 
Seitzinger,  Inc..  900  Ashby  Street,  N.W.. 

Atlanta.  Georgia  30318 
Tonolli  Corporation.  R.  D.  «1,  RoUte  54, 

Nesquehoning,  Pennsylvania  18204 

Battery  Manufacturers 

Abex  Corporation.  Bronze  and  Alloy 

Division  Route  19  (Baldwin  Street 

Extension),  Meadville,  Pennsylvania 

16335 
Battery  Manufacturing  Company.  Inc., 

804  South  Dixie,  West  Palm  Beach, 

Florida  33401 
Exide  Corporation,  303  Water  Street, 

Logansport,  Indiana  46947 
Exide  Corporation,  1222  18th  Street. 

Racine,  Wisconsin  53403 
GN'B  Batteries  Inc.,  West  Station  Street. 

Kankakee,  Illinois  60901 
General  Battery  Corporation,  Montrose 

Avenue  &  Angeline  Street,  Reading. 

Pennsylvania  19103 
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General  Battery  Corporation.  Spring 

Valley  Road.  Reading,  Pennsylvania 

19603 
K  W  Battery  Company,  3555  Howard 

Street,  Skokie,  Illinois  60076 
Miami  Battery  Manufacturing  Company. 

11100  N.W.  South  River  Drive.  Miami. 

Florida  33178 
General  Battery  Corporation.  250  Grand 

Street.  Hamburg.  Pennsylvania  19526 
Prestolite  Battery  Division.  4700  Fifth 

Street  Highway,  Temple. 

Pennsylvania  19603 
Red  Diamond  Battery  Company.  Route 

6.  Box  828.  Garland  County  Industrial 

Park.  Hot  Springs,  Arkan.s'as  71901 
Standard  Industries,  Nelscn  Road  At 

Reliable  Drive,  San  Antonio,  Texas 

78227 

Other  Industries 

American  Cyanamid  Companv.  4500 
West  Fifteenth  Street.  Chicago.  Illinois 
e«)23 
Associated  Lead.  Inc..  2545  Aramingo 
Avenue.  Philadelphia.  Pennsylvania 
19125 
Eagle-Picher  Industries.  Inc..  Post  Office 

Box  550,  Joplin,  Missouri  64802 
Hamilton  Brass  &  Alu.minum  Casting 
Company.  Eighth  and  Chestnut 
Streets,  Hamilton.  Ohio  4,5011 
Where  temporary  variance  requests 
involve  an  employer  at  multiple 
locations,  including  one  or  more  in  a 
State  with  an  approved  occupational 
safety  and  health  plan,  the  temporary 
variance  is  granted  under  the  Federal/ 
State  Reciprocity  Agreement  established 
at  29  CFR  1905.14(b)(3).  Thus,  the  State 
of  Indiana,  having  jurisdiction  over 
places  of  employment  covered  in  the 
application,  concurs  with  the  granting  of 
the  variance. 

The  Federal  Register  notice  of  August 
24.  1984  invited  interested  persons, 
including  affected  em.ployers  and     , 
employees,  to  submit  written  comments, 
data,  views,  and  arguments  regarding 
the  grant  or  denial  of  the  variance 
requested.  In  addition,  affected 
employees  were  notified  by  employers 
of  their  right  to  request  a  hearing  on  the 
applications  for  temporary  variance.  No 
written  comments  or  requests  for  a 
hearing  were  received  concerning  the  28 
plants.  '     / 

II.  Issues  Raised  in  the  Temporary 
Variance  Applicationfi 

The  28  secondary  lead  smelters,  lead 
battery  manufacturers,  and  facilities  in 
other  segments  of  the  lead  industry 
listed  in  the  background' section  above 
submitted  appropriate  applications 
pursuant  to  section  6(b)(6|(A|  of  the 
Occupational  Safetv  and  Health  Act  of 
1970  (84  Stat.  1.596;  29  U.S.C.  655).  29 
CFR  1905.10  and  the  Secretary  of 


Labors  Order  No.  9-83  (48  FR  35736)  for 
a  temporary  variance  and  an  interim 
order,  pending  a  decision  on  the 
variance,  from  29  CFR 
1910.1025(k)(l)(i)(D).  the  50  Mg/lOOg 
medical  removal  protection  (MRP) 
trigger  and  29  CFR 

1910.1025(k)(l)(iii)(A){3).  the  40  ^g/lOOg 
medical  return  trigger  of  the  lead 
standard. 

As  discussed  more  fully  above,  the  50 
removal  trigger  requires  an  employer  to 
remove  an  employee  from  work  where 
lead  exposure  is  at  or  above  the  30  ^lg/ 
m^  action  level  whenever  the.average  of 
the  employee's  last  three  blood  sample 
tests  (or  of  all  tests  conducted  over  the 
previous  six  months,  whichever  is 
longer)  is  at  or  above  50  ^g/lOOg  of 
whole  blood.  The  40  return  trigger 
prohibits  the  employee  from  being 
returned  to  his  or  her  former  jobs  unless 
two  consecutive  blood  sampling  tests 
indicate  that  the  employee's  blood  lead 
is  at  or  below  40  ^ig/lOOg  of  whole 
blood. 

The  requests  for  temporary  variance 
are  based  upon  the  employers'  alleged 
inability  to  comply  with  the  standard 
because  9/  the  anticipated  removal  and 
consequent  unavailability  of  a- 
significant  number  ofskilled  and 
supervisory  employees  if  the  50  removal 
and  40  return  triggers  for  MRP  were  put 
into  effect.  Essentially,  the  applicants 
made  the  following  three-spronged 
feasibility  argument: 

(1)  The  50  removal  trigger  would 
require,  for  the  first  time,  the  removal  of 
many  supervisory,  maintenance  and 
highly  skilled  employees  whose  blood 
lead  levels  are  betweeen  50-59  /xg/lOOg. 
For  example,  blood  lead  data  from 
September  1,  1982  to  March  1, 1983 
indir^ite  that  the  employers  receiving 
relief  appear  to  have  severe  problems  in 
coming  into  compliance  with  the  50 
trigger.  The  numbers  alone  suggest  the 
severity  of  the  problem.  The  anticipated 
removals  range  from  a  high  of 
approximately  100  percent  of  all  lead- 
exposed  supervisory,  maintenance  and 
skilled  employees  to  a  low  of 
approximately  10  percent.  Current  blood 
lead  data  indicate  that  the  anticipated 
removals  range  from  a  high  of 
approximately  64  percent  to  a  low  of  10 
percent.  Seitzinger,  with  the  highest 
blood  lead  levels,  would  have  to  remove 
approximately  64  percent  of  its  skilled 
workforce.  Other  plants  with  high  levels 
include:  Hamilton  Brass  (57  percent]; 
ILCO  (53  percent):  Inland  Metals  and 
Master  Metals  (50  percent):  Red 
Diamond  (47  percent);  and  Miami 
Battery  (40  percent).  Among  the  plants 
having  the  lowest  blood  lead  levels, 
approximately  10  percent,  are: 


Prestolite,  American  Cyanamid  and 
Abex. 

(2)  The  removal  of  the  supervisory, 
maintenance  and  highly  skilled 
employees  would  be  prolonged  beyond 
OSHA's  original  expectation  in  order  for 
their  blood  lead  levels  to  drop  to  the  40 
^g/lOOg  return  level.  As  previously 
stated  in  the  background  section,  ihe 
employers  concerns  focus  particular  on 
long-tenured  employees. 

(3)  Since  these  employees  are  highly 
paid,  occupy  crucial  positions  and  are 
extremely  difficult  to  replace,  placing 
them  on  MRP  not  only  would  be  costly, 
but  also  would  drastically  reduce 
productivity  and  result  in  a  less  safe  and 
healthful  woikplace.  Employers  contend 
that  replacements  for  the  substantial 
number  of  supervisory,  maintenance 
and  highly  skilled  production  employees 
subject  to  the  50  trigger  are  not  available 
in  the  labor  market  or  at  the  plant.  A 
few  examples  suffice  to  establish  this 
point.  American  Cyanamid,  for  instance, 
contends  that  the  supervisory  and 
production  capabilities  of  the  plant 
would  be  severely  impaired  because 
one-third  of  the  supervisory  force  and 
one-half  of  the  litharge  operators, 
process  operators  and  blender-packers 
would  he  on  removal.  It  would  be 
difficult  to  find  experienced  employee 
replacements,  particularly  for  the 
supervisors  subject  to  removal.  The 
company  states  it  would  have  to  hire 
and  train  new  workers  to  replace  the 
employees  predicted  to  be  on  medical 
removal.  A  minimum  training  period  for 
inexperienced  replacements  ranges  from 
six  months  for  blender-pajokers  to  12 
months  for  litharge  and  process  i 
operators,  to  three  years  for  foremen. 

Abex  Corporation  contends  that  many 
years  of  experience/are  necessary 
before  replacementis  for  the  two  electric  '' 
furnace  operators  who  would  have  to  be 
removed  could  learn  the  chemistry  of 
the  approximately  75  different  alloys 
used  at  the  plant  and  operate  the 
complex  furnace  controls.  The  operators  ^ 
must  have  knowledge  ranging  from  the 
type  of  metals  to  add  at  various  heats  to 
the  hazardous  metals  that  require 
special  handling.  The  two  current 
electric  furnace  operators  have  a 
combined  experience  of  over  35  years. 
Replacement  oerators  reportedly  have 
merely  one  to  two  years  experience  and. 
therefore,  appear  not  to  have  the 
requisite  expertise  to  adequately  staff 
the  job.  A  supervisor  would  be  required 
to  supervise  and  train  them  for  up  to  one 
year,  distracting  from  other  supervisory 
duties.  Other  operations  that  require  the 
production  of  thejfurnace  for  subsequent 
production  stagi^would  also  be 
disrupted. 
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Most  employers  claim  that  is  not 
possible  to  estimate  quantitatively  with 
any  precision  the  costs  that  would  be 
incurred  for  training,  pay,  and  benefits 
to  the  removed  and  transfered 
employees  if  more  than  10  percent  of 
their  workers  are  placed  on  MRP.  But 
they  suggest  that  cost  undoubtedly  will 
be  very  substantial. 

Prestolite.  for  instance,  based  its  cost 
estimate  on  training  cost,  lost 
production,  lost  profit  and  increased 
spoilage  and  waste  incurred  over  the 
one-year  period  required  to  train 
inexperienced  workers.  The  company 
estimates  an  annual  total  cost  of 
$405,000  to  remove  54  employees  at  the 
50  Mg/lOOg  trigger. 

GNB  Batteries,  Frisco.  Texas 
secondary  smelter  cost  estimate  is 
based  •n  the  predicted  closing  of  the 
plant  caused  by  temporary  removal  of 
22  of  the  58  skilled  employees  (or  38 
percent)  if  the  50  fig/lOOg  trigger  were 
applied.  GNB  estimates  that  the  cost 
and  time  involved  in  training  a 
replacement  for  each  employee  placed 
on  MRP  is  $28,700  annually.  GNB 
contends  that  the  cost  of  the  removi 
program,  combined  with  the  rec 
productivity  caused  by  the  impact  of  the 
50  trigger  and  coupled  with  the 
economically  depressed  state  of  the 
secondary  lead  industry,  could  not  be 
sustained. 

In  addition  the  potential  adverse 
safety  and  health  consequences  of 
implementing  the  50  fig/lOOg  trigger  at 
oncfe  also  appear  to  be  serious.  The 
removal  of  experienced  and  highly 
skilled  employees  will  require  hiring  or 
transfering  inexperienced  personnel  to 
work  at  complex  jobs,  which  would 
promote  the  spread  of  lead 
contamination  to  other  employees. 
Many  examples  are  cited.  For  instance, 
at  the  Associated  Lead  plant 
approximately  29  percent  of  the  total 
skilled  workforce  would  be  on 
continuous  removal  (3  of  12  supervisors. 
4  of  21  maintenance  men,  and  21  of  63 
skilled  production  employees).  Eighty- 
six  percent  of  these  employees  have  10 
or  more  years  of  experience.  The 
supervisors  are  responsible  for  the 
enforcement  of  all  safety  and  health 
regulations  and  controls,  as  well  as 
training  in  the  operation  of  equipment, 
in  individual  job  functions,  and  in  safe 
work  practices  required  to  reduce  the 
hazards  of  injury  or  excessive  exposure 
to  airborne  lead.  If  experienced 
super\'isors  are  replaced  with 
inexperienced  employees,  the  quality  of 
such  protective  practices  as  respirator 
training  and  surveillance,  work  and 
hygiene  practices  (such  as  the  cleaning 
of  work  areas  and  of  equipment)  and  the 


proper  use  and  maintenance  of  local 
exhaust  ventilation  to  keep  airborne 
dust  and  fumes  away  from  the 
employee's  breathing  zone  will  be 
impaired. 

Similarly,  the  quality  of  maintenance 
is  likely  to  suffer.  Maintenance 
personnel  are  required  to  repair  and 
perform  preventive  maintenance  on  all 
equipment  located  at  the  plant.  If 
pollution  control  equipment  is  not 
properly  maintained,  it  becomes 
inoperable  and  thus  affords  no 
protection  to  employees  against 
excessive  exposure  to  airborne  lead 
dust  and  fumes.  For  example,  should  a 
dust  collector  need  repair,  and  such 
repair  not  be  forthcoming  because  of  the 
unavailability  of  adqaately  trained 
maintenance  personnel,  excessive  lead 
dust  and  fume  could  permeate  the  work 
area,  thus  adversely  affecting  the  safety 
and  health  of  employees.  Likewise,  if  an 
inexperienced  maintenance  man  fails  to 
repair  a  water  jacket  rupture  around  a 
blast  furnance  immedately,  w^ater  could 
leak  into  the  lead  pot  and  cause  a 
violent  explosion  with  a  high  probability 

'  employee  injury  or  death. 

Cpnclusions 

OSIL^'s  analysis  of  the  evidence 
resulted  in  the  following  conclusions: 

1.  Approximately  10  percent  or  more 
of  the  total  lead-exposel  skilled 
workforce  at  each  of  the  plants  to  which 
variances  are  granted  would  be  on 
continuous  temporary  medical  removal 
at  the  50  ^i/lOOg  removal  trigger. 

2.  The  rem.oval  of  10  percent  or  more 
of  the  lead-exposed  skilled  workforce  of 
each  plant  would  seriously  and 
adversely  affect  the  ability  of  each  plant 
to  continue  to  operate. 

3.  A  firm  conclusion  cannot  be  drawn 
from  the  estimates  in  the  variance 
records  concerning  the  length  of  time 
necessary  for  the  blood  lead  of  a 
removed  employee  to  drop  to  the  40  ji./ 
lOOg  level  of  the  return  trigger,  because 
the  evidence  to  substantiate  the 
employers'  estimates  are  inadequate. 

4.  The  time  needed  to  train  fully 
competent  employees  to  replace  the 
experienced  supervisory,  maintenance. 
and  skilled  employees  who  would  be 
subject  to  removal  under  the  50  removal 
trigg?r  varies  from  periods  of  six  months 
to  three  y*ars  or  more  for  supervisory 
employees,  one  to  four  years  for 
maintenance  employees  and  three  to  16 
months  or  more  for  skilled  production 
employees.  The  number  of  experienced 
replacements  both  inside  and  outside  of 
the  plants  is  extremely  limited. 

5.  Adverse  safety  and  health 
consequences  would  result  from 
removing  experienced  and  highly  skilled 
employees  and  replacing  them  with 


inexperienced  personnel.  These 
consequences  might  include  subjecting 
the  replacements,  as  well  as  other 
employees,  to;  (a)  excessive  lead 
exposure  from  process  and  ventilation 
equipment  breakdown  caused  by 
inadequate  preventi\  e  maintenance, 
improper  work  and  hygiene  practices 
and  improper  use  of  protective  devices 
such  as  respirators;  [b]  possible  injury 
or  death  from  explosions  caused  by 
failure  to  repair  wafer  jackets  around 
blast  furnaces  or  by  improper  handling 
of  explosives  used  to  blast  aerations 
from  the  furnace  shaft;  [c]  possible 
bums  from  materials  that  splash  or  drop 
during  transfer  of  molten  lead;  and  (d) 
other  injuries  and  illnesses  resulting 
from  employees'  inability  to  protect 
their  own  safety  and  health  due  to 
reduced  or  ineffective  safety  and  health 
training  applicable  to  their  job  functions. 

6  OSHA  cannot  draw  firm 
conclusions  of  the  dollar  losses  that 
would  be  incurred  if  10  percent  or  more 
of  the  employees  in  each  plant  are 
placed  on  MRP  since  cost  data  were 
incomplete  and  were  submitted  by  only 
three  employers,  but  the  costs  appear  to 
be  substanti&l. 

7.  Based  on  air  lead  data,  the  number 
of  available  positions  located  in  areas 
below  the  30  >i/m'  action  level  are 
grossly  inadequate  to  accommodate  the 
numbers  of  employees  placed  on  MRi' 
because  of  elevated  blood  leads  Such 
positions  are  almost  nonexistent  in 
primary  smelters,  and  vary  from  one  to 
five  positions  in  most  of  the  secondary 
smelters,  batterj'  manufacturing  and 
other  plants. 

IV.  Decision 

The  variance  record  demonstrates 
that  immediate  com.pliance  with  the  50 
fi/lOOg  MRP  removal  trigger  level 
presets  severe  feasibility  problems  for 
the  28  employers  in  four  major  areas:  (1) 
The  applicants  would  have  to  remove 
between  10  percent  to  100  percent  of 
their  total  skilled  workforce  from  lead 
exposure:  (2)  experienced  employees 
who  would  be  removed  could  not  easily 
be  replaced  because  the  employers  are 
unable  either  to  recruit  other  employees 
with  comparable  skill  levels  or  to 
quickly  train  replacements;  (3)  removal 
of  highl\  skilled  and  experienced 
employees  would  diminish  the  health 
and  safety  of  the  remaining  employees 
at  the  affected  plants,  with  a  resulting 
higher  probability  of  work-related 
injuries,  illnesses,  and  deaths;  and  (4) 
sufficient  transfer  opportunities  do  not 
exist  and  extensive  removals  from  the 
workplace  would  result  in  greatly 
increased  MRP  costs.  Based  on  the 
above.  OSHA  concludes  that  the  28 
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employers  have  demonstrated  that 
immediate  compliance  with  50  ^/1008 
MRP  removal  trigger  level  is  infeasible. 
Ec^ch,  thus,  merits  a  temporary  variance, 
effective  until  September  1,  1985 

V.  Summary  and  ELxplanation  of  the 
Final  Variance  Order  Requirements    ^ 

The  primary  purpose  of  the 
requirements  contjined  in  the  interim 
order  and  in  this  order  of  variance  is  to 
prjvide  significantly  increased 
p.'otcctioii  to  supervisory,  maintenance 
cad  skilled  empUnee.s  with  elevated 
blood  li;ad  levels  between  50-59  (i/IOOjj 
who.  because  of  the  relief  afforded  to 
employers  by  this  or  the  interim  order, 
noed  not  be  removed  from  It;ad- 
e\posure.  In  the  absence  of  this  relief 
the  er-p!nytr  would  ha\e  to  remove 
such  cn-.ployees  in  ccTipliance  with  50 
M/'lOOg  removal  trigger.  Because  the 
crders  temporarily  deny  the  affected 
(.mployees  that  p-irticilar  form  of 
pr(, lection,  OSHA.  in  fulfillment  of  its 
statutory  obl'gTtions  under  section 
6(b)(f:|f  A)  of  the  Act,  mandates  further 
safeguards  including  enhanced  medical 
surveillance  to  protect  against  any 
adverse  health  affects  from  the  hazards 
(jf  lead  exposure  for  emplovfes  with 
blood  lead  bveis  betwc-cn  50  and  59  ^i/ 
lOOg  of  wh^le  blood. 

The  following  is  a  discussion  of  the 
individual  reqiiirements  of  the  variance 
order,  including  OSHA's  rationale  for 
each  sperific  provision. 

Paragraph  1  reqjiros  that  the 
enipioyers  perform  blood  lead  and  zinc 
protoporphyrin  (ZPP)  testing  hi  monthly 
CO  .".i!  employers  with  blood  leads  over" 
•iO  Mg/lOOg  who  sre  exposed  to  lead 
above  the  30  pig/ia^  action  level.  This 
ri-quircment  imposes  no  additional 
burden  upon  employers.  Section 
1910.10:5!i){2)  of  the  lead  standard 
presently  requires  such  monitoring.   • 

Paragraph  2  requires  that  the 
employer  provide  for  a  consultation  with 
a  physician  every  two  months  and  a 
cjTprehensive  madical  examination 
every  six  months  (or  sooner,  at  the 
discretion  of  the  consulting  or  examining 
physician)  for  employees  with  blood 
lead  averages  between  50-59  ^g/lOOg 
who  are  not  removed  because  of  the 
interim  order  or  this  order.  By  contrast 
the  lead  standard  requires  medical 
examinations  and  consultations 
annually  for  any  employee  whose  blood 
lead  level  during  the  preceeding  12 
months  is  at  or  above  40  ^g/lOOg 

(§i9io.-!o:5(j)(yD 

Paragraph  3  requires  a  written 
nu  dical  opinion  by  the  physician  as  to 
whether  the  employee  who  need  not  be 
rt  moved  because  of  the  relief  afforded 
to  employers  by  the  interim  or  variance 
ordsrs  has  a  detected  medical  condition 


that  places  the  employee  at  increased 
risk  of  material  impairment  to  health 
from  exposure  to  lead.  Section 
1910.1025{k)(l)(ii)  of  the  lead  standard 
already  requires  removal  of  an 
employee  from  lead  exposure  at  or 
above  30  .ug/m'  on  each  occasion  when 
a  final  medical  determination  indicates 
that  the  employee  has  a  detected 
medical  condition  that  places  the 
employee  at  increased  risk  of  material 
impairment  to  health  from  exposure  to 
lead.  To  more  fully  implement  the 
preventive  aspects  of  the  medical 
consultations  and  examinations 
required  by  this  order,  OSHA  is 
requiring  a  physician's  written  medical 
opinion  after  each  visit.  This  paragraph 
also  requires  the  employer  to  submit  to 
OSHA  after  each  consultation  and 
medical  examination  a  written 
statement  from  the  physician  concerning 
each  affected  employee  who  need  not  be 
moved  from  his  or  her  job,  stating  that  it 
is  medically  appropriate  for  the 
employee  to  continue  to  work  at  his  or 
her  present  job.  This  requirement  will 
enable  OSHi\  to  monitor  compliance 
with  this  provision. 

Paragraph  4  requires  the  employer  to 
remove  an  employee  with  blood  leads  at 
60  ^ig/lOOg  or  above  to  areas  where  lead 
exposure  is  below  30  fig/m^.  and  allows 
the  employer  to  return  the  employee 
when  the  blood  lead  level  has 
diminished  to  40  ^Jig/lOOg  or  below.  This 
is  already  required  by  the  lead  standard 
(Paragraphs  (k)(!](i){C)  and 
(Mll)(iii)(A)(3)). 

Paragraph  5  requires  that  the 
employer  provide  OSHA  with  the  name, 
job  classification,  and  position  of  each 
employee  who  is  subject  to  MRP  as  a 
result  of  either  a  blood  lead  level  at  or 
above  60  fig/lOOg  or  the 
recommendation  of  the  examining 
physician.  Requiring  these  data  will 
enable  OSHA  to  confirm  employer 
compliance  with  the  applicable  removal 
provisions  of  the  lead  standard. 
Paragraph  6  requires  full-shift 
respirator  usage  for  employees  with 
blood  lead  levels  at  or  above  50  ^g/lOOg 
who  are  working  in  areas  with  air  lead 
levels  at  or  above  the  30  ^g/m'.  and 
who  because  of  this  or  the  interim  order 
are  not  removed.  OSHA  has  concluded 
that  requiring  full  shift  respirator  usage 
at  the  30  ^lg/m'  action  level  in  lieu  of 
the  more  limited  respirator  usage  at  or 
above  the  50  fig/m='  permissible 
exposure  limit  required  by 
§  1910.1025(e)(2)  of  the  lead  standard, 
will  provide  needed  increased 
protection. 

Paragraph  7  requires  that  the 
employer  make  an  immediate  inspection 
and  evaluation  of  the  conditions  and 
work  practices  of  employees  with  blood 


lead  levels  between  50-59  jig/lOOg  who 
need  not  be  reffloved  under  this  or  the 
interim  order;  and  take  all  reasonable 
and  appropriate  Corrective  steps 
^ecessary  to  reduce  employee  lead 
absorption.  This  paragraph  also  requires 
the  employer  to  make  periodic 
inspections  and  evaluations  of  the  work 
conditions  and  practices  until  the 
affected  employees  blood  lead  levels  are 
below  50  fig/lOOg. 

Paragraph  8  requires  that  the 
employer  provide  OSHA  with  blood 
lead,  ZPP,  and  air  lead  data  as 
accumulated  bi-monthly  for  ail  skilled 
lead-exposed  employees.  OSH.^  has 
concluded  that  the  data  will  assist  in 
determining  the  employer's  compliance 
with  the  lead  standard  and  terms  of  the 
variance  order. 

Paragraph  9  requires  that  the 
employer  agree  to  allow  OSHA  (or, 
where  relevant.  State)  health  and  safety 
inspections  related  to  its  temporary 
variance.  OSHA,  in  granting  this  relief, 
must  be  assured  that  it  can  readily 
monitor  compliance  with  the 
requirements  of  the  order. 

V.  Order 

It  appears  from  the  applicatio.ns  for 
temporary  variance,  the  supporting  data, 
and  the  variance  investigations  that, 
within  the  meaning  of  section  6(b)[6)(.'\) 
of  the  Act,  the  employers  listed  below 
were  unable  to  comply  with  the 
requirements  of  29  CFR 
1910.1025(k)(l)(i)(D)  by  the  da*e  required 
by  the  standard  because  of  the 
unavailability  of  professional  or 
technical  personnel.  It  further  appears 
that  the  variance  is  necessary  to  prevent 
undue  hardship  to  the  employers  and 
their  employees.  Therefore,  pursuant  to 
the  authority  in  section  6(b)(6J(A)  of  the 
Occupational  Safety  and  Health  Act  of 
1970,  in  the  Secretary  of  Labor  Order 
No.  9-83  (48  FR  35736),  and  in  29  CFR 
Part  1905.  it  is  ordered  that  the  28  plants 
listed  below  are  authorized  to  com.ply 
with  the  requirements  of  the  order  set 
forth  below  with  respect  to  their  lead- 
exposed  supervisory,  mainteni.n.-.e  and 
skilled  production  employees,  in  lieu  of 
complying  with  the  requirements  of  29 
CFR  1910.1025(k)(l)(i)(D).  All  other 
provisions  of  the  lead  standard  are 
unaffected  by  this  order  and,  there.f'jre, 
must  be  complied  with  in  conjunction 
with  the  terms  of  this  order. 

Temporary  variances  are  being  issued 
to  the  following  28  plants,  whose 
addresses  appear  above: 
Abex  Corporation 
American  Cyanamid  Company 
Associated  Lead,  Inc. 
Battery  Manufacturing  Company,  Inc. 
Eagle-Picher  Corporation 
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Exide  Corporation  (2  plants) 

Logansport,  Indiana  Plant 

Racine,  VVl  Plant 
Franklin  Smelting  &  Refining  / 

Corporation 
GNB  Batteries  Inc.  (2  plants) 

Frisco,  TX  Secondary  Smelter 

Kankakee,  IL  Battery  Plant 
General  Battery  Corporation  (4  plants) 

Hamburg.  PA  Plant 

Reading;  PA  Battery  Manufacturing 
Plant 

Reading,  PA  Industrial  Battery  Plant 

Reading,  PA  Secondary  Smelter 
Gulf  Coast  Lead  Company 
Hamilton  Brass  &  Aluminum  Casting 

Company 
ILCO,  Inc. 
Inland  Metals,  Inc. 
K  W  Battery  Corporation 
Master  Metals 

Miami  Battery  Manufacturing  Company 
Non-Ferrous  Processing  Corporation 
Prestolite  Battery  Division 
Red  Diamond  Battery  Company 
Sanders  Lead  Company 
Seitzinger,  Inc. 
Standard  Industries 
TonoUi  Corporation 

The  conditions  and  requirements  of 
the  order  are: 

(1)  As  presently  required  bv  29  CFR 
1910.1025(j)(2)  of  the  lead  standard, 
employers  shall  perform  blood  lead  and 
zinc  protoporphyrin  (ZPP)  tests  every 
two  months  on  each  employee  whose 
last  blood  test  indicated  a  blood  lead 
level  at  or  above  40  ugllOOg  and  who  is 
exposed  to  lead  at  or  above  the  30  /xg/ 
m*  action  level. 

(2)  For  employees  whose  last  three 
blood  tests  or  all  blood  tests  for  the 
previous  six  months  (whichever  is 
longer)  average  50  ^g/lOOg  or  above 
who  work  in  jobs  having  airborne  lead 
exposure  at  or  above  30  ^g/m^  and  who 
are  not  removed  because  of  the  interim 
order  or  this  order,  the  employer  shall 
provide: 

(a)  A  personal  consultation  with  a     • 
licensed  physician  every  two  months; 
and 

(b)  A  comprehensive  medical 
examination  by  a  licensed  physician 
every  six  months,  or  sooner,  as 
determined  by  a  physician. 

f3)  After  each  such  personal 
consultation  and  comprehensive 
medical  examination,  the  physician 
shall  make  a  written  medical 
determination  as  to  whether  the 
employee  has  a  detected  medical 
condition  that  places  the  employee  at 
increased  risk  of  material  impairment  to 
health  from  exposure  to  lead. 

(a)  If  the  employee  is  determined  to 
have  such  a  condition,  the  employee 
shall  be  removed  from  work  having  an 
exposure  to  lead  at  or  above  30  ^g/m^; 


(b)  If  the  employee  is  determined  not 
to  have  such  a  condition,  the  employer 
shall  submit  to  the  Office  of  Variance 
Determination  a  written  statement  from 
the  physician  stating  that  it  is  medically 
appropriate  for  the  employee  to  continue 
to  work  at  the  employee's  present  job. 

(4)  Employers  shall  remove  each 
employee  with  blood  lead  levels  at  or 
above  GO  fig/lOOg  and  return  the 
emiployee  when  the  employee's  blood 
lead  level  is  at  or  below  40  (j.g/100g,  in 
accordance  with  the  provisions  of 
§1910.1025(k)(l)(i](C)  and 
1910.1025(k)(l)(iii)(A)(3)  of  the  lead 
standard. 

(5)  The  name  and  job  classification  of 
each  employee  on  MRP  and  the  area 
where  the  employee  is  assigned  shall  be 
submitted  to  the  Office  of  Variance 
Determination  each  time  an  affected 
employee  is  placed  on  medical  removal 
protection  as  a  result  of  either  a  blood 
lead  level  at  or  above  60  p.g/lOOg  or  the 
recommendation  of  a  physician. 

(6)  For  employees  with  blood  lead 
levels  at  or  above  50  fig/lOOg  who  are 
working  in  areas  with  air-lead  levels  at 
or  above  30  ^g/m^,  respirator  usage 
shall  be  mandatory  during  the  entire 
workshift. 

(7)  For  all  employees  with  blood  lead 
levels  between  50-59  ^g/lOOg,  who  need 
not  be  removed  under  the  terms  of  the 
interim  or  this  order,  the  employer  shall 
make  immediate  inspections  and 
evaluations  of: 

(a)  The  lead-related  work  practices 
affecting  the  employees: 

(b)  The  employee's  respirator  usage; 

(c)  The  use  and  availability  of  hygiene 
facilities,  and  the  employee's  relevant 
personal  hygieiBhabits:  and, 

(d)  The  existiWgengineering  controls, 
to  determine  whether  they  are 
maintained  properly. 

Based  on  that  inspection  and 
evaluation,  the  employer  shall  take  all 
reasonable  and  appropriate  corrective 
steps  to  reduce  the  employee's 
absorption  of  lead.  The  employer  shall 
submit  to  the  Office  of  Variance 
Determination  a  written  report  (within 
45  days  after  the  effective  date  of  this 
order)  documenting  when  and  where  the 
evaluation  took  place,  any  corrective 
actions  that  were  necessary,  any 
corrective  actions  that  were  taken  and 
the  name  and  job  classification  of  the 
affected  em.ployee.  Periodic  inspections 
and  evaluations  shall  be  conducted  until 
the  employee's  blood  lead  level  is  below 
50  M8/I00g. 

(8)  For  the  duration  of  the  variance 
order,  every  two  months  the  employer 
shall  submit  to  tha^ffice  of  Variance 
Determination  blood  lead,  ZPP  and  air 
lead  data,  as  accumulated  for  all  skilled 
lead-exposed  employees. 


(9)  The  employer  shall  agree  to  allow 
OSHA  or.  where  relevant.  Slate  safety 
and  health  officials  to  inspect  its 
facilities  in  connection  with  this 
variance  application  and  this  order. 

As  soon  as  possible  after  the  effective 
date  of  this  order,  the  employers  listed 
above  shall  give  notice  to  their  affected 
employees  of  the  conditions  and 
requirements  of  this  order  by  the  same 
means  required  to  informi  them  of  the 
application  for  a  variance. 

EFFECTIVE  DATES:  This  order  becomes 
effective  March  7. 1985. 

Expiration  date:  The  order  shall 
remain  in  effect  until  September  1.  1985, 
unless  modified  or  revoked  in 
accordance  with  Section  6(d)  of  the 
OSH  Act. 

Signed  at  Washington,  D.C.,  this  7th  day  of 

Mdrch  1985. 

Robert  A.  Rowland, 

Assistant  Secretary  of  Labor 

(KR  Doc  85-6261  Filed  3-14-85;  8:45  am] 
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Office  of  Pension  and  Welfare  Benefit 
Programs 

(Application  No.  D-5439.  «t  al.] 

Proposed  Exemptions;  Arnett 
Brokerage  Profit-Sharing  Plan,  et  al. 

agency:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions, 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  [the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employment  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  mxited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  m  the  .Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  .Ml  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs.  Room      C- 
4526.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N'W'..  Washington. 


DC  20216.  Attention:  Application  No. 
statt'd  in  each  Notice  of  Pendency.  The 
applications  for  exemption  ancl  the 
comments  received  will  be  aviiilable  for 
p!;blic  inspection  in  the  F^blic 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677.  200 
Constitution  Avenue,  NW..  Washington, 
DC  20216. 

Notice  to  Interested  Persons 

Natice  of  the  proposed  exemptions 
will  be  provided  to  ail  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  e.vemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(wh.re  appropriate). 
SUPPtfMENTARY  INFORMATION:  The 
proposi'd  exemptions  were  requested  in 
application  filed  pursuant  to  section 
4G«(a)  of  the  Act  and/or  section 
49"(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
F.RISA  Procedure  75-1  (40  FR  18471, 
April  28.  1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  File 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Amett  Brokerage  Profit-Sharing  Plan 
(the  Plan)  Located  in  Lubbock,  Texas 

i.-\[)plic.<ition  No.  D-54391  1 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28,  1975).  If  the  Exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  lease  of  certain  improved  real 
property  by  the  Plan  to  Arnett  Brokerage 


Company  (the  Plan  Sponsor)  provided 
the  terms  of  the  lease  are  at  least  as 
favorable  to  the  Plan  as  those 
obtainable  by  the  Plan  in  an  arms- 
length  tansaction  with  an  unrelated 
party. 
Effective  Date:  August  22, 1984 

Summary  of  Facts  an^  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  an  estimated  45  participants.  The 
Plan  had  total  assets  of  Si, 238,000  as  of 
October  16. 1984.  The  trustees  of  the 
Plan  are  A.C.  Arnett,  Jean  R.  Arnett,  and 
Robert  McBrayoJ-  (the  Trustees).  The 
Trustees  are  officers  and  employees  of 
the  Plan  Sponsor.  The  Plan  Sponsor  is 
engaged  in  the  food  brokerage  business. 

2.  The  Plan  owns  certain  real  property 
and  improvements  located  at  5607 
Avenue  Q,  Lubbock,  Texas  (the 
Property).  The  Property  consists  of  a 
6,440  square  foot  building  located  on  a 
34,000  square  foot  parcel.  The  Property 
was  acquired  by  the  Plan  on  December 
4, 1968  from  an  unrelated  party  at  the 
cost  of  $34,000.  Subsequently,  "the  Plan 
built  the  improvements  at  the  cost  of 
S174.162.  Thus,  the  Plan  has  a  total  of 
5208,162  invested  in  the  Property.  The 
Property  was  then  leased  to  the  Plan 
Sponsor  pursuant  to  an  oral  lease  (the 
Old  Lease) 'The  Property  represents  27 
percent  of  the  total  assets  of  the  Plan. 
The  applicant  represents  that  the 
projected  earnings  of  the  Plan  for  1984 
and  1985  should  result  in  the  Property 
representing  25  percent  or  less  than  the 
total  assets  of  the  Plan  as  of  December 
31. 1985. 

3.  It  is  now  proposed  that  the  Property 
be  leased  to  the  Plan  Sponsor  (the  New 
Lease).  The  New  Lease  will  be  for  a 
period  of  120  months  with  no  renewal 
provisions.  The  rental  rate  will  be  1.2 
per  cent  per  month  of  the  fair  market 
value  of  the  Property  as  determined  by 
an  independent  appraisal  with 
adju.'stments  every  two  years.  The 
monthly  rental  rate  will  not  be  less  than 
the  rate  charged  during  the  first  24 
months  of  the  New  Leese  throughout  its 
term.  The  Plan  Sponsor  will  pay  all 
insurance  premiums,  taxes  and  utilities 
during  the  term  of  the  New  Lease. 

4.  An  independent  appraisal  of  the 
Property  was  performed  by  Mr.  Bass 
Elliot,  a  realtor  located  in  Lubbock. 
Texas  (the  Appraiser).  The  Appraiser 
\ 

'  The  upphcanl  represents  thai  the  Old  I^ase  was 
not  a  protiihited  transaction  because  it  was 
exempted  under  section  414  of  ttie  Act.  The 
Department  expresses  no  opinion  as  to  ttie 
applicabilily  of  section  414  of  Ihe  Act  in  this 
instance.  The  applicHnl  further  represents  that  it 
will  pay  any  excise  tax  which  may  be  due  as  a 
result  of  the  Old  Lease  for  the  period  July  1, 1964 
throuRh  August  21. 1984  within  60  days  of  the 
8r.<nlinx  of  this  proposed  exemption. 


established  the  fair  market  value  of  the 
Property  at  S335.0O0  as  of  May  10.  1984. 
The  Appraiser  also  reviewed  the  New 
Lease  and  has  determined  that  it  is  very 
favorable  to  the  Plan  and  that  the  Plan 
will  receive  fair  rental  value  for  the 
Property. 

5.  Mr.  Louis  Warren  Howell  II.  C.P.A.. 
is  the  independent  trustee  (Ihe 
Independent  Trustee)  for  the  New  Lease. 
The  Independent  Fiduciaiy  was 
appointed  on  August  22. 1984.  The 
Independent  Trustee  represents  that  he 
is  unrelated  to  the  Plan  Sponsor  and  he 
is  familiar  with  the  fiduciary  duties 
imposed  by  the  Act.  The  Independent 
Trustee  has  been  involved  in  numerous 
real  estate  transactions,  appraisals  and 
leasings.  The  Independent  Trustee 
represents  that  he  has  reviewed  all  tht; 
terms  of  the  New  Lease  and  ha* 
determined  that  all  of  its  terms  arc  fair 
market  value  terms.  He  has  determined 
that  the  plan  will  receive  a  fair  market 
value  rcrital  rate  under  the  New  Lease. 

6.  The  Independent  Trustee  will 
monitor  and  enforce  all  of  the  terms  of 
the  New  Lease  and  make  the  rental 
adjustments  under  its  terms,  assuring 
that  the  Plan  continues  to  receive  fair 
market  rental  value.  The  fair  market 
rental  value  of  the  Property  will  be 
determined  as  of  each  applicable  date 
by  an  independent  appraiser  selected  by 
the  Independent  Trustee  and  the  Plan 
Sponsor.  If  the  Independent  Trustee  and 
the  Plan  Sponsor  cannot  agree  upon  the 
selection  of  a  single  appraiser,  then  each 
will  select  an  appraiser,  and  the  two 
appraisers  will  select  a  third  appraiser. 
The  three  appraisers  will  determine  the 
fair  market  value  of  the  Property  and  the 
Independent  Trustee  will  make  the 
rental  adjustment. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  of  the  Act  because: 

(1)  The  Independent  Trustee  has 
determined  that  the  New  Lease  is  in  the 
interests  of  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries: 

(2)  All  of  the  terms  of  the  New  Lease 
are  fair  market  value  terms:  and 

(3)  And  the  Appraiser  has  established 
the  fair  rental  value  of  the  Property  and 
determined  that  the  New  Lease  is  at 
least  as  favorable  to  the  Plan  as  an 
arms-length  transaction  with  an 
unrelated  party. 

For  Further  Information  Contact:  Ms. 
Linda  Hamilton  of  the  Department, 
telephone  (202)  523-fl881.  (This  is  not  a 
toll-Tree  number.) 


t 
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Aviall,  Inc.  Profit  Sharing  Plan  (the  Plan) 
Located  in  Dallas,  Texas 

[Application  No.  D-58491 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975fc)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of  a 
third  party  mortgage  note  (the  Note) 
secured  by  a  deed  of  trust  on  real 
property  to  Aviall,  Inc.  (the  Employei), 
the  sponsor  of  the  Plan,  provided  that 
the  sale  price  of  the  Note  is  not  less  than 
its  fair  market  value  on  the  date  of  the 
sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  123  participants  as  of  December  31, 
1983.  As  of  November  30,  1984.  the  Plan 
had  total  assets  of  $905,294.  The  Plan 
was  established  in  1960  by  Aviation 
Power  Supply,  Inc.  (Aviation),  a 
predecessor  company  of  the  Employer. 
Effective  January  1, 1982,  the  Employer, 
following  ichange  of  nam.e  and  the 
acquisition  of  certain  operational 
subsidiaries,  implemented  new 
retirement  plans  for  its  employees  and 
suspended  contributions  to  the  Plan.  At 
the  same  time  the  admission  of  new 
participants  to  the  Plan  was 
discontinued.  The  fiduciaries  with 
respect  to  the  Plan  consist  of  the 
adminii.tiative  committee,  the  trust 
commillce.  the  trustee,  any  any 
inveslme.Tt  managers  and  custodians 
which  are  appointed  from  time  to  time. 
The  Bank  of  America  serves  as  the  Plan 
trustee  and  the  Financial  Management 
Group  (FMG)  a  division  of  Bear,  Stearns 
&  Co.  has  been  delegated  certain 
fiduciary  responsibility  with  respect  to 
the  Plan,  including  investment  authority 
with  regard  to  the  proposed  transaction. 

2.  The  Employer,  a  Delaware 
corporation,  is  an  independent  service 
organization  for  the  aviation  support 
industry.  As  of  November  30,  1984,  the 
Employer  had  total  assets  of 
$271,291,000. 

3.  In  1963,  Aviation  acquired  certain 
land  in  Burbank,  California,  and 
improved  the  land  by  constructing  a 

'Warehouse.  Shortly  thereafter  the 
property  was  contributed  io  the  Plan. 
Ob  May  12, 1972,  the  property  was  sold 


by  the  Plan  to  an  unrelated  third  party. 
The  sale  price  was  $190,000  of  which 
$25,000  was  paid  in  cash  and  the 
balance  of  $165,000  was  represented  by 
the  Note.  The  Note  yields  8V2  percent 
per  annum  in  interest  and  is  secured  by 
a  deed  of  trust  on  the  property.  The  Note 
is  payable  in  monthly  installments  of 
Si. 500  and  matures  on  April  5,  1990.  All 
payments  under  the  Note  have  been 
timely  paid  by  the  third  party  obligor. 

4.  The  applicant  seeks  an  exemption 
to  allow  the  Plan  to  sell  the  Note  to  the 
Employer  for  cash  at  its  outstanding 
principal  balance  plus  accrued  interest 
to  the  date  of  sale.  As  of  November  30, 
1984,  the  Note's  outstanding  principal 
balance  was  $77,900.  FMG  has 
determined  that  the  proposed  sale  of  the 
Note  to  the  Employer  will  be 
appropriate  and  in  the  best  interest  of 
the  participants  of  the  Plan.  FMG  based 
its  conclusion  upon  an  independent 
appraisal  of  the  Note  made  on  June  30. 
1984,  by  Merrill  Lynch  Capital  Markets, 
Institutional  Sales  Division,  (Merrill 
Lynch).  Merrill  Lynch  determined  that 
the  Note  has  a  fair  market  value  of  no 
more  than  83.6  percent  of  its  outstanding 
principal  balance.  Thus,  the  Plan  will 
receive  an  amount  greater  than  the 
value  determined  by  Merrill  Lynch. 

5.  The  Plan  will  not  incur  any 
expenses  in  connection  with  the  sale. 
The  sale  will  enable  the  Plan  to  reinvest 
the  cash  proceeds  in  more  liquid  and 
diverse  investments 

6.  In  summary,  the  applicant 
represents  that  the  proposed  sale  will 
satisfy  the  criteria  of  section  408  (a)  of 
the  Act  because  (1)  the  sale  will  be  a 
one-time  transaction  for  cash;  (2)  the 
Plan  will  sell  the  Note  at  the  highest 
price  which  can  be  realized  from  a  sale 
of  the  Note  on  the  open  market  to  any 
other  protential  buyer:  and  (3)  FMG 
represents  that  the  sale  is  prudent  and 
in  the  best  interest  of  the  Plan  and  its 
participants. 

For  Further  Information  Contact-  Mr. 
C  E.  Beaver  of  the  Department, 
telephone  (202)  523-7901.  (This  is  not  a 
toll-free  number) 

Teamsters  Local  639-Eniployer9  Health 
Trust  Fund  (The  Plan)  Located  in 
Washington,  D.C. 

[Application  No,  L-5948] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  shall  not  apply  to  the 
proposed  purchase  of  prescription  drugs, 


at  discount  prices,  by  Plan  participants 
and  beneficiaries  from  Giant  Food.  Inc. 
and  Safeway  Stores.  Inc.  (collectively. 
the  Providers),  parties  in  interest  with 
respect  to  the  Plan,  provided  the  terms 
of  the  transaction  are  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  a  similar  transaction 
with  an  unrelated  party. 

Summary  of  Facts  and  Presentations 

1  The  Plan  is  a  muhi-emplo>er.  jointly 
trusteed,  em.ployee  welfare  benefit  plan 
providing  health  benefits — including, 
among  others,  coverage  for  prescription 
drug  costs — to  approximately  5,500 
participants  as  of  October  19. 1984.  The 
market  value  of  the  Plan's  total  assets  as 
of  November  30,  1984,  (unaudited)  was 
$3,104,080.31.  Investment  decisions  for 
the  Plan  are  made,  in  accordance  with 
policies  established  h\  the  Plan  trustees, 
by  Mr.  Norman  Eig.  of  Lazard-Freres 
Assets  Management,  .New  York  City  It 
is  represented  that  Mr  Eig  has  no 
relationship  to  the  Providers  or  any  of 
their  principals.  Both  Providers  employ 
Plan  participants  and  contribute  to  the 
Plan  but  are  not  fiduciaries  with  respect 
to  the  Plan,  according  to  the  applicant. 
Giant  Food,  Inc.  is  a  supermarket 
(grocer\)  chain  in  the  Washington.  DC. 
metropolitan  area,  Safeway  Stores.  Inc. 
is  a  national  supermarket  (grocery) 
chain. 

2.  The  historical  practice  of  the  Plan 
has  been  to  utilize  the  services  of  a 
Prescription  Drug  Card  Company 
(defined  below)  to  administer  the  filling 
of  prescriptions  at  any  pharmacy  that 
the  Plan  participant  or  beneficiary  chose 
to  utilize.  The  phrase  "Prescription  Drug 
Card  Company"  refers  to  an 
administrator  of  the  Plan's-prescription 
drug  program.  The  Plan  participant 
carries  a  card  issued  by  the  Prescription 
Durg  Card  Company  that  is  presented  td 
the  pharmacy  together  with  a 
prescription  for  medication.  The 
Prescription  Drug  Card  Company  has  an 
arrangement  with  many  pharmacies 
located  throughout  the  area  in  which 
participants  and  beneficiaries  live.  The 
pharmacy  fills  the  prescription  and 
submits  its  bill  for  payment  to  the 
Prescription  Drug  Card  Company,  which 
processes  the  invoice  for  payment  after 
it  determines  that  the  participant  is 
eligible  for  benefits  and  the  extend  of 
coverage  available.  The  Prescription 
Drug  Card  Company  thereafter  bills  the 
Plan  for  the  average  wholesale  price 
charged  by  the  pharmacy  to  the 
participant  for  the  drug,  plus  a 
dispensing  fee  of  $2.25  and  an 
administrative  fee  of  44C  for  each 
prescription.  Under  this  arrangement, 
the  Plan  paid  out  approximately 
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$800,000  for  prescription  drug  benefits 
during  calendar  year  1983. 

3.  Under  the  proposed  arrangement, 
the  Providers  would  become  preferred 
providers  of  prescription  drugs  and 
related  services  for  the  Plan  participants 
and  beneficiaries.  The  proposed 
arrangement  would  be  renewable  on  a 
six  month  basis,  providing  maximum 
flexibility  to  the  Plan,  according^ to  the 
applicant,  as  the  Plan  could  cancel  the 
arrangement  should  problems  arise  or 
should  the  program  not  be  adequate  to 
meet  the  Plan's  needs.  Under  the 
proposed  arrangement.  Plan  participants 
and  beneficiaries  would  receive  greater 
benefits — either  100%  coverage  or  less- 
decuctible  payment  by  the  participants, 
depending  upon  their  class  of  benefit — 
by  having  their  drug  prescriptions  filed 
at  pharmacies  of  either  of  the  Providers, 
located  throughout  the  Washington.  D.C. 
metropolitan  area.  While  participants 
could  continue  to  have  drug 
prescriptions  filled  at  other 
pharmaceutical  outlets,  they  would  do 
so  without  receiving  the  additional 
coverage  available  by  going  to  either  of 
the  Providers.  The  proposal  arrangement 
merely  authorizes  the  Plan  to  encourage 
participants  to  obtain  prescriptions  from 
the  I*roviders.  who  have  agreed  to 
provide  a  substantial  discount  in  price 
to  be  received  by  the  Plan. 

4.  The  Plan  believes  that  the  Providers 
are  major,  solid,  and  reliable  providers 
of  services  with  whom  it  can  deal 
regarding  such  additional  matters  as  the 
monitoring  of  drug  abuse,  the  use  of 
generic  equivalent  drugs,  and  the 
utilization  of  computers  to  warn 
participants  to  avoid  harmful 
combination  of  drugs.*  The  Providers 
will  furnish  these  services  at  no 
additional  charge.  The  Providers  have 
ample  retail  outlets  within  the 
Washington.  D.C.  metropolitan  area  that 
would  provide  convenient  access  to  the 
substantial  majority  of  the  Plan 
participants  and  beneficiaries. 
Consequently,  the  apphcant  believes  the 
Providers  are  likely  to  provide  better 
service  to  the  participants  and 
beneficiaries.  It  is  represented  that 
detailed  records  applicable  to  the 
proposed  transaction  will  be  maintained 
by  the  Plan  and  will  be  available  during 
normal  business  hours  for  review  by  the 
Department,  the  Internal  Revenue 
Service,  and/or  any  Plan  participant. 

5.  The  proposed  arrangement  would 
generate  a  substantial  savings  of  Plan 
assets,  according  to  the  applicant.  Based 
upon  a  survey  of  121  actual  claims  paid 
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•  The  proposed  exemption  provides  no  relief  with 
respect  to  the  services  proposed  to  be  provided  by 
the  Providers  twyond  that  exempted  under  section 
408(b)(2)  of  the  Act. 


in  March  1984,  the  Plan  would  have 
realized  a  savings  of  23%  had  the  same 
prescriptions  been  filled  under  the 
proposed  arrangement.  Based  on  the 
1983  annual  figures,  this  would  have 
represented  a  savings  to  the  Plan  of 
more  than  $180,000.  The  applicant  states 
that  the  Plan  has  not  been  able  to 
identify  any  other  source  of  prescription 
drugs  at  such  a  substantial  savings  to 
the  Plan  and  that  the  Plan  trustees  face 
a  serious  need  to  control  spiraling  costs 
of  medical  benefits  in  all  ways  possible. 
In  their  judgment,  the  current 
arrangement  is  too  costly,  given  the 
prospect  of  saving  approximately  23% 
by  entering  info  the  proposed 
arrangement  with  the  Providers.  For 
these  reasons,  the  Plan  trustees  believe 
that  the  proposed  arrangement,  given 
the  known  alternatives,  would  be  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries  and 
would  maximize  resources  for  other 
benefits. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because  (a) 
the  proposed  arrangement  will  provide 
greater  prescription  drug  benefits  for 
Plan  participants  and  beneficiaries  by 
providing  either  full  coverage  of  the  cost 
of  purchasing  prescription  drugs  or  by 
reducing  the  portion  of  such  cost 
payable  by  the  participants  and 
beneficiaries;  (b)  the  proposed 
arrangement  would  not  prevent 
participants  and  beneficiaries  from 
obtaining  prescriptions  from  other 
providers  so  long  as  such  participants 
and  beneficiaries  pay  the  additional  cost 
charged  by  such  other  providers;  (c)  the 
proposed  arrangement  would  generate  a 
substantial  savings  of  Plan  assets,  thus 
enabling  the  Plan  to  provide  additional 
benefits  to  participants  and 
beneficiaries;  (d)  the  convenience 
offered  by  large  suppliers  of  prescription 
drugs,  such  as  the  Providers,  would 
better  serve  Plan  participants  and 
beneficiaries  likely  to  require 
prescription  services;  (e)  the  Plan  will 
maintain  detailed  records  relating  to  the 
proposed  arrangement,  and  such  records 
will  be  available  during  normal  business 
hours  for  review  by  any  Plan 
participant,  the  Department,  and  the 
Internal  Revenue  Service;  (f]  under  the 
proposed  arrangement,  the  Providers 
will  furnish  additional  services  to  the 
Plan  at  no  extra  charge;  and  (g)  every 
six  months,  the  Plan  will  be  able  to 
cancel  the  proposed  arrangement  should 
it  be  found  unsatisfactory. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund,  of  the  Department, 


telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

The  Goodwin  Ammonia  Company  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Garden  Grove,  California 

[Appiicution  No.  D-S961J 
Proposed  Exemption 

The  Department  is  considermg 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(r)(2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  PR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  cash  sale  on  December  28,  1983, 
by  the  Plan  to  Goodwin  Ammonia 
Company  (the  Employer)  of  a 
promissory  note  (the  Note)  made  by 
Janus  Financial  Group,  Inc.  (the 
Borrower),  an  unrelated  third  party,  for 
the  full  face  value  of  the  Note,  provided 
such  value  was  no  less  than  the  fair 
market  value  of  the  Note  on  that  date. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  December  28, 1983. 

Summary  of  Facts  and  Representations 

1.  The  Plan  covered  30  participants  as 
of  April  20, 1984  and  had  assets  totallins 
$1,666,399.47  as  of  December  31, 1983. 
Mr.  Donald  Goodwin  (the  Trustee)  is  the 
trustee  of  the  Plan  and  is  also  the 
president  of  the  Employer. 

2.  On  October  7, 1983,  the  Plan 
invested  $50,000  with  the  Borrower,  an 
unrelated  third  party,  and  received  a 
$50,000- promissorj'  note  in  return.'  The 
principal  sum  of  $50,000  with  accrued 
interest  of  $3,000.  computed  at  the  rate 
of  6  percent  per  quarter,  was  due  and 
payable  on  Junuary  7, 184.  As  security 
for  the  payment  of  the  Note,  the 
Borrower  had  pledged  its  accounts 
receivable  and  all  proceeds  therefrom. 
The  express  purpose  of  the  Note  was  to 
enable  the  Borrower  to  purchase,  at  a 
discount,  insurance-paid  claims  (i.e..  the 
accounts  receivable)  from  doctors, 
medical  groups,  or  private  hospitals, 
according  to  a  description  of  this 
medical  factoring  program  prepared  by 
Mr.  Ken  Cooper  (Mr.  Cooper),  a 
financial  couselor  at  Corporate  Trust 
Consultants.  Mr.  Cooper  is  not  related  in 
any  manner  to  the  Employer  or  the 


'  The  Department  is  expressing  no  opinion  herein 
as  to  whether  or  not  this  investment  was  consistent 
with  the  requirements  of  section  404  of  the  Act. 


ij. 


,J> 
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Trustee.  Other  parties  also  lent  funds  to 
the  Borrowi^^r  under  this  medical 
fac|0t!ng  progrdrn. 

3.  On  December  7. 1983,  the  Trustee 
received  a  letter  from  the  Borrower 
stating,  in  pertinent  part:  , 

As  jwu  may  have  read  in  the  newspaper, 
this  week  a  local  federal  judge  issued  a 
temporan,'  restraining  order  freezing  the  bank 
accounts  of  The  Carter  Comp.iny,  whicJUs 
the  medical  factoring  company  with  vyniclj 
janus  Financial  placed  its  funds.  Wir' 
understand  this  to  be  a  "stand  stiU"  order 
designed  to  prescr\e  the  status  quo  while  the 
Securities  and  Exchange  Commission 
investigate  complaints  of  fraud  and  related 
charges  against  The  Carter  Company. 

The  letter  also  advised  that  the 
Borrower  had  scheduled  a  Lenders 
Meeting  on  December  13, 1983  to 
provide  more  information.  The  applicant 
states  that  the  Trustee  had  no 
knowledge  of  The  Carter  Company's 
involvement  before  he  received  this 
letter,  that  the  Trustee  was  unsuccessful 
in  attempting  to  obtain  further 
information  from  the  Borrower,  but  that 
other  sources  advised  him  that  all  funds 
solicited  from  lenders  went  only  to  The 
Carter  Company  and  not  to  doctors  or 
hospitals.  On  December  13,  1983.  the 
Trustee  wrote  to  the  Borrower 
requesting  repayment  of  the  entire 
amount  due  on  the  Note  on  January 
1984— $.50,000  principal  +S3,000 
interest — instead  of  renewing  the  Note 
pursuant  to  a  renewal  option  signed  by 
the  Trustee  in  October  1983.  On 
December  13.  1983.  the  Trustee  also 
wrote  to  March  &  Mclvonnan.  Inc.,  the 
Borrower's  insurance  agent,  regarding 
apparent  misrepresentations  made 
concerning  the  Note  and  the  medical 
factoring  program  and  the  possible 
disbursement  of  insurance  proceeds  to 
cover  the  amcAint  payable  under  the 
Note.  Although  both  of  these  letters 
requested  a  written  response,  none  was 
received,  according  to  the  applicant. 

4.  The  applicant  states  that  on 
December  21,  1983,  the  Trustee 
telephoned  Mr.  Cooper,  of  Corporate 
Trust  Ccnsuhants  (see  2,  above),  who 
had  received  a  copy  of  the  Trustee's 
December  13,  1963  letter  to  the 
Borrower.  According  to  the  applicant, 
Mr.  Cooper  stated  that  there  was  no 
wa\  the  Plan  woud  recei',  e  any  money 
on  January  7, 1984,  as  the  Borrower  did 
not  have  any  money  to  repay  the  Note; 
on  other  v;ords,  the  fair  market  value  of 
the  Note  at  this  date  was  zero.  The 
Trustee  st,3fes  that  he  never  was  able  to 
contact  the  Borrower  directly  and  he  felt 
that  the  Plan  would  be  in  for  a  long  wait 
and  much  litigation  before  any  of  the 
money  was  repaid  The  Trustee  states 


that  at  this  point  he  decided  to  sell  the 
Note  on  behalf  of  the  Plan  to  the 
Employer  for  face  value  as  he  thought 
the  Employer  wa^n  a  better  situation  to 
deal  with  the  problem  than  the  Plan.  He 
explains  that  he  felt  the  Plan  should  not 
be  burdened  either  by  the  Note,  now  a 
highly  risky  investment,  or  by  any  legal 
costs  likely  to  be  incurred  in  collecting 
on  the  Note. 

5.  It  is  represented  that  the  Employer 
paid  the  entire  sales  price  of  the  Note 
(S50.0O0  face  value)  to  the  Plan  in  cash 
on  December  28, 1983,  and  that  the  plan 
did  not  pay  any  expenses  in  connection 
with  the  sale  of  the  Note  to  the 
Employer. 

6.  According  to  the  applic.int,  no 
amounts  were  paid  by  the  Borrower  on 
January  7, 1984,  when  the  Note  was  due 
and  payable,  or  on  any  other  date,  and 
the  matter  is  now  in  litigation,  A  class 
action  suite,  in  which  the  Employer  is 
included,  has  been  filed  and  certified 
against  the  Borrcwer.  The  Trustee  first 
learned  of  this  suit  in  a  letter  dated 
February  2,  1984  from  the  Borrower, 
followed  by  a  Credit  Manager's  Bulletin 
dated  February  21, 1984.  These 
communications  were  followed  by  a 
Bulletin  dated  April  23, 1984,  giving 
details  of  the  class  action  suit  and  a 
further  Bulletin  dated  May  10, 1984.  On 
June  22,  1984,  the  Tri'stee  received  a 
Bulletin  stating  that  the  class  action  suit 
had  been  certified.  The  class  consists  of 
approximately  850  accounts,  including 
the  Employer,  none  of  the  remaining 
accounts  are  related  to  the  Trustee,  tlie 
Employer,  or  the  Plan  The  complaint 
does  not  comment  on  the  hkelihood  of 
collection,  and  the  attorneys 
representing  the  action  will  not  make  a 
prediction  of  the  potential  collection  at 
this  time. 

7.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
satisfied  the  exemption  criteria  set  forth 
in  section  408(a}  of  the  Act  because  (a) 
the  sale  was  a  one-time  cash 
transaction,  (b)  the  sale  pi  ice  was  no 
less  than  the  Note's  fair  market  value  on 
the  date  of  the  sale,  (c)  the  plan  did  not 
pay  any  expenses  in  connection  with  the 
sale,  and  (d)  the  sale  protected  the  Plan 
and  its  participants  and  beneficiaries 
from  probable  economic  loss  due  to  both 
the  uncertainty  that  the  Note  will  ever 
be  repaid  in  full  and  the  litigation  costs 
that  have  been  and  will  be  incurred  in 
attempting  to  collect  the  amount  due 
under  the  Note. 

For  Further  Information  Contact;  Mrs, 
Miriam  Freund,  of  the  Department, 
telephone  (202)  523-6971.  (This  is  not  a 
toll-free  number.) 


General  Information 

The  attention  of  interested  persons  is 

directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(l)iB)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  4G8(a)  of  the  Act 
andA>r  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  tnie  and  complete,  and| 
that  each  application  accurately 
describes  all  materia!  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  D.C..  this  12th  day — 

of  Ma-ch,  1985. 

Elliot  I.  Ddniet. 

Acting  Assistant  Administrator  for 
Regulations  and  Interpretations.  Office  of 
Pension  and  Welfare  Benefit  Programs.  U.S. 
Deportment  of  Labor. 
jFR  Doc,  85-C248  Filed  3-14-85:  8:45  am| 
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[ProWMfd  Transaction  Exwnption  8S-53; 
Examptlon  AppNcation  No.  D-5384  at  aL) 

Grant  of  Indivkluai  Exemptions; 
Carolina  Surgical  Clinic,  et  al. 

agency:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 


summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  D.C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713),  October  17,  1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries:  and 


(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Carolina  Surgical  Clinic  of  Charlotte. 
P.A.  Pension  Plan  (the  Plan)  Located  in 
Charlotte,  N.C. 

[Prohibited  Transaction  Exemption  85-53; 
Exemption  Application  No.  D-5384] 

Exemption  I 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  [b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply,  effective  July  1, 
1984,  to:  (1)  The  lease  of  the  unimproved 
fee  interest  in  a  parcel  of  real  property 
(the  Property)  by  the  Plan  to  P-H-J  Co. 
(P-H-J).  a  party  in  interest  with  respect 
to  the  Plan;  (2)  the  proposed  purchase  by 
the  Plan  from  P-H-J  of  an  improvement 
on  the  Property:  (3)  the  lease  (the  New 
Lease)  of  the  entire  fee  interest  of  the 
y  Property  by  the  Plan  to  Carolina 
''  Surgical  Clinic  of  Charlotte,  P.A.,  the 
sponsor  df  the  Plan;  and  (4)  transactions 
to  be  effected  in  accordance  with  the 
provisions  of  the  New  Lease,  such  as  the 
exercise  of  the  "put"  option  by  the  Plan, 
provided  that  the  transactions  have 
been  and  will  be  effected  upon  terms 
and  conditions  not  less  favorable  to  the 
Plan  than  those  obtainable  from  third 
parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  de,cision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
January  2. 1985  at  50  FR  191. 

Effective  Date:  This  exemption  will  be 
effective  from  July  1, 1984  with  respect 
to  the  ground  lease,  and  from  the  date  of 
this  grant  with  respect  to  the  purchase 
of  the  improvement  and  the  execution  of 
the  New  Lease. 

For  Further  Information  Contact:  Mr. 
David  Stander  of  the  Department, 
telephone  (202)  52J-«881.  (This  is  not  a 
toll-free  number.) 

Armin  Franlc  Profit  Sharing  Plan  Located 
in  Wilmington,  Ohio 

[Prohibited  Transaction  Exemption  85-54: 
Exemption  Application  No.  D-5445J 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  by  the  Plan  on  June  15, 1984 
of  certain  real  property  (the  Property)  to 
Armin  Frank  (Frank),  a  disqualified 
person  with  respect  to  the  Plan,  for  cash 
in  the  amount  of  $33,500,  provided  that 


this  amount  was  the  fair  market  value  of 
the  Property  on  June  15, 1984.' 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
January  2, 1985  at  50  FR  192. 

Effective  Date:  The  effective  date  is 
June  15, 1984. 

For  Further  Information  Contact:  Mr. 
Richard  Small  of  the  Department, 
telephone  (202)  523-7222,  (This  is  not  a 
toll-free  number.) 


W.L.  Gordon  Employees  Profit  Sharing 
Plan  (the  Plan)  Located  In  Dallas,  Texas 

(Prohibited  Transaction  Exemption  85-55: 
Exemption  Application  No.  D-5580) 

Exemption  * 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  by  the  Plan  to  W.L.  Gordon 
Company,  Inc.,  the  Plan  sponsor,  of  two 
contiguous  parcels  of  improved  real 
property,  provided  that  the  terms  and 
conditions  of  the  sale  are  not  less 
favorable  to  the  Plan  than  those  terms 
obtainable  in  a  transaction  with  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
January  2, 1985  at  50  FR  193. 

For  Further  Information  Contact:  Mr. 
David  Stander  of  the  Department, 
telephone  (202)  523-6881.  (This  is  not  a 
toll-free  number.) 

Henry  Carlson  Company  Profit  Sharing 
Plan  and  Trust  (the  Plan)  Located  b 
Sioux  Falls,  South  Dakota 

[Prohibited  Transaction  Exemption  B5-56; 
Exemption  Application  No.  D-5697) 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  of 
15.000  shares  of  common  stock  of 
Ramkota  Inc.  by  the  Plan  to  Henry 
Carison  Company,  the  employer  of  Plan 


'  Since  Frank  owns  100%  of  the  benericial  interest 
of  the  sponsor  of  the  Plan  and  with  his  wife  are  the 
only  Plan  participants  there  Is  no  jurisdiction  under 
Title  I  of  she  Act  pursuant  to  29  CFR  2510  3-3(b). 
However,  there  is  jurisdiction  under  Title  II  of  the 
Act  pursuant  to  section  4975  of  the  Code 
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participants,  provided  the  sale  price  is 
not  less  than  the  fair  market  value  of 
such  shares  on  the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  ^rant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  un 
January  2.  1985  at  50  FR  193. 

For  Further  Inform.ation  Contact:  Mrs. 
Miriam  Freund,  of  the  Depart.ment, 
telephone  (202)  523-fi071.  (This  is  not  a 
toll-free  number ) 

Real  Estate  Collective  Investment  Fund 
Established  under  the  InterFirst 
Corporation  Investment  Trust  for 
Employee  Benefit  Plans  (ihe  Dallas 
Fund);  Employee  Benefit  Real  Estate 
Equities  Fund  (the  Fort  Worth  Equities 
Fund)  and  the  Employee  Benefit  Real 
Estate  Mortgage  Fund  (the  Fort  Worth 
Mortgage  Fund)  Established  under  the 
First  National  Bank  of  Fort  Worth 
Collective  Investment  Trust  Located  in 
Dallas  and  Fort  Worth,  Texas 

(Prohibited  Transartion  Exemption  85-57: 
Exemption  application  No.  D-5761J 

Exemption 

The  restrictions  of  section  406(b)(2)  of 
the  Act  shall  not  apply  to  the  proposed 
merger  of  the  Fort  Worth  Equities  Fund 
into  the  Dallas  Fund,  and  the  proposed 
transfer  of  the  Fort  Worth  Mortgage 
Fund  into  a  new  fund  managed  by 
InterFirst  Bank  Dallas.  N.A..  provided 
that  the  aggregate  fair  market  value  of 
the  interests  of  each  plan  participating 
in  any  of  these  funds  (collectively,  the 
Funds),  upon  completion  of  the 
transactions,  equals  the  aggregate  fair 
market  value  of  such  plan's  interests  in 
the  Funds  immediately  preceding  the 
mergers. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
January  15,  1985  at  50  FR  2109. 

For  Further  Information  Contact:  Gary 
H.  Lefkiv„vitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 


responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  require.ment  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  those  exemptions  are  supplemental 
to  and  not  in  derogaticfw  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  as  Washington,  D.C.,  this  12th  day 
of  March,  1985. 
Elliot  I.  Daniel. 

Acting  Assistant  Administrator  for 
Regulations  and  Interpretations.  Office  of 
Pension  and  Welfare  Benefit  Programs.  U.S. 
Department  of  Labor 

(FR  Doc  65-6247  Filed  3-14-85:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

IDocltei  No.  50-341;  Fermi-21 

Detroit  Edison  Co.;  Receipt  of  Request 
for  Action 

Notice  is  hereby  given  that  by  petition 
dated  January  28,  1985,  the  Safe  Energy 
Coalition,  Detroit,  Michigan,  has 
requested  pursuant  to  10  CFR  2.206  that 
the  Director  of  Nuclear  Reac'or 
Regulation  investigate  and  initiate 
proceedings,  as  appropriate,  to  ensure 
adequate  resolution  of  certain  alleged 
deficiencies  in  the  Fermi-2  plant  prior  to 
issuance  of  a  license  authorizing  fuel 
load  and  low  power  operation  of  the 
plant.  The  alleged  deficiencies  concern 
the  adequacy  of  computer  systems,  as- 
built  electr'cal  systems  and 
instrumentation,  the  radwaste 
processing  system,  fire  protection 
systems,  and  the  containment  design. 

As  provided  in  10  CFR  2.206,  a 
decision  will  be  issued  with  respect  to 
the  petition  within  a  reasonable  time. 


Copies  of  the  petition  are  available  for 
public  inspection  in  the  Commission's 
Public  Document  Room  at  1717  H  Street. 
N.W.,  Wdshmgton  D  C,  20555,  and  in  the 
local  public  document  room  for  the 
Fcrmi-2  plant  at  the  Monroe  County 
Library  System.  Reference  Department, 
3700  South  Custer  Road.  Monroe. 
Michigan  48161. 

Dated  in  Bethesda,  Maryland,  this  11th  day 
of  March  1985. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 
Duvctor.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  85-6227  Filed  3-14-65:  8:45  am] 
BILLING  CODE  7S«M)1-M 


(Docket  No.  50-70-OLR:  ASLBP  No.  BS- 

507-0 1-LRl 

General  Electric  Co.;  Establishment  of 
Atomic  Safety  and  Licensing  Board  To 
Preside  in  Proceeding 

Pursuant  to  delegation  b\  the 
Comm.ission  dated  December  29.  1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972)  and  §§  2.105,  2.700.  2.702. 
2.714.  2.714a.  2.717  and  2,721  of  ihe 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding 
concerning  the  operating  license 
renewal  application  identified  in  the 
Februan,'  13,  1985  Memorandum  and 
Order  issued  by  the  Licensing  Board 
established  to  rule  on  petitions  for  leave 
to  intervene  which  admitted  jack  Turk 
(Intervenor)  as  a  party  and  ruled  that 
certain  of  Intervenor's  contentions  be 
admitted  for  litigation.  (LBP-85-4.  21 
NRC (Febraary  13,  19851J.  \ 

GENEPv-^L  ELECTRIC  CONLPANY 
(General  Electric  Test  Reactor, 
■V'allecitos  Nuclear  Center);  Operating 
License  No.  TR-l 
This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Comm.ission  on  September  15, 1977.  in 
the  Federal  Register  entitled, 
"Consideration  of  Applications  for 
Renewal  of  Operating  License  and 
Special  Nuclear  Material  License."  42 
FR  46427  (1977). 

The  Board  ts  comprised  of  the 
following  .Administrative  Judges 

John  H.  Frye.  IH.  Chairman,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulator>'  Comm.ission. 
Washington,  D.C  20555 

Gustave  A.  Linenberger.  Jr..  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555 


I 

I 


10582 


Federal  Register  /  Vol.  50.  No.  51   /  Friday.  March  15.  1985  /  Notices 


Dr.  Harry  Foreman,  Box  395  Mayo 
Memorial  Buildmg,  420  Delaware 
Street,  SE.,  University  of  Minnesota, 
Minneapolis,  MN  55455. 

Issjed  at  Bethosdd.  Mnryland.  this  11th  day 
ufMHrrhl985. 
B.  Paul  Cotter.  |r.. 

Ch'ef  Adn-.inistmtive  Judge.  Atomic  Safety 
and  Licensing  Board  Panel. 
|KR  Due.  85-6228  Filed  3-1+-85.  8  -JS  am) 
BiLLING  COO€  7590-4)  1-M 

I  Docket  No.  50-70-OLR;  ASLBP  No.  85- 
507-01-LRI 

General  Electric  Co.  (GETR  Vallecitos); 
Hearing  on  Facility  Operating  License 

March  12.  1985. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954.  as  amended,  and  the  Commission's 
regulations,  notice  is  hereby  given  that  a- 
hearmg  will  be  held  at  a  time  and  place 
to  be  announced  in  the  vicinity  of 
Alameda  County,  California,  to  consider 
the  application  filed  by  the  General 
Electric  Company  (GE)  for  a  renewal  of 
its  operating  license  number  TR-1  for 
the  General  Electric  Test  Reactor 
(GETR)  located  at  the  Vallecitos 
Nuclear  Center  in  Alameda  County.  If 
granted,  the  renewal  would  e.xtend  the 
expiration  date  of  this  license  to 
October  1.  1995. 

The  hearing  will  be  conducted  by  an 
atomic  safety  and  licensing  board 
designated  by  the  Chief  .Administrative 
Judge.  Atomic  Safety  and  Licensing 
Board  Panel,  consisting  of  the  following 
administrative  judges:  Dr.  Harry 
Fo.-eman,  Gustave  A.  Linenherger,  and 
lohn  H.  Frye,  HI,  Chairman. 

A  ncrtice  that  the  Commission  was 
considering  GE's  license  renevv.Tl 
application  was  published  in  the  Federal 
Register  of  September  15, 1977.  (5pe  42 
FR  46427.)  That  notics  invited  petitions 
to  intervene  requesting  a  hearing.  Mr 
lack  Turk  filed  such  a  petition,  but 
action  on  this  petition  was  deferred 
pending  resolution  of  a  related 
proceeding  concerning  the  NRC  Staffs 
Order  to  Show  Cause  issued  to  GE. 
Following  the  Commission's  final  action 
with  respect  to  that  proceeding,  this 
proceeding  was  reactivated.  Mr.  Jack 
Turk  filed  contentions  and  the  parties 
engaged  in  extensive  negotiations  with 
respect  to  those  contentions,  but  were 
unable  to  resolve  all  of  their  di,''ferences. 
On  February  13, 1985,  the  Atomic  Safety 
and  Licensing  Board  designated  to  rule 
on  Mr.  Turk's  petition  admitted  five  of 
the  seven  contentions  on  which  the 
parties  could  not  agree  and  admitted  Mr. 
Turk  as  a  party.  This  Notice  of  Hearing 
formally  commences  the  proceeding  on 
Mr.  Turk's  contentions. 


The  application  and  other  docunaents 
pertinent  to  the  matters  under 
consideration,  the  transcripts  ^the 
prehearing  conferences  and  oftthe      • 
hearing,  haveor  will  be  placecMn  the 
Commission's  Public  Documen^obm; 
1717  H  Street,  NW.,  Washingt^,  D^C. 
where  they  will  be  available  for 
inspection  by  members  of  the  public. 
Copies  of  those  documents  will  also  be 
made  available  at  the  Local  Public 
Document  Room  for  GETR  located  at 
Region  V,  1450  Maria  Lane,  Suite  210, 
Walnut  Creek,  California,  94596,  for 
inspection  by  members  of  the  public. 

Any  person  who  wishes  to  make  an 
oral  or  written  statement  in  this 
proceeding,  but  who  has  not  filed  either 
a  petition  for  leave  to  intervene  or  a 
request  for  a  hearing,  may  request 
permission  to  make  a  limited 
appearance  pursuant  to  the  provisions 
of  10  CFR  2.715  of  the  Commission's 
"Rules  of  PracUce."  Oral  limited 
appearance  statements  will  be  permitted 
at  the  time  of  the  hearing  in  the 
discretion  of  the  Board,.within  such 
limits  and  on  such  conditions  as  may  be 
fixed  by  the  Board.  Written  limited    ' 
appearance  statements  may  be  filed 
with  the  Board  at  any  time.  A  person 
permitted  to  make  a  limited  appearance 
does  not  become  a  party,  but  may  state  _ 
his  position  and  raise  questions  which 
he  would  like  to  have  answered  to  the 
extent  that  the  questions  are  within  the 
scope  of  the  hearing. 

Bethesda.  Maryland,  March  12, 1985. 

For  the  Atomic  Safety  and  Licensing  Board 
(Designated  to  Rule  on  fetilions  to 
Intervene).  | 

John  H.  Frje,  III,  I 

Chairman.  .'Kdministrat^'e Judge. 
(FR  Doc  85-6229  Fiied  3H4-85;  6.45  ani| 
BILUNG  COOE  7S»0-01-M 


[Docket  Nos.  STN  50-490  OL,  STN  50-499 
OL;  ASLBP  No.  79-421-07  OLl 

Houston  Lighting  and  Power  Co.,  et  al.; 
South  Texas  Project  Units  1  and  2 
Prehearing  Conference 

March  12.  19U5. 

Notice  is  hereby  given  that  a 
prehearing  conference  in  this  operating 
license  proceeding  will  be  held  on 
Tuesday,  April  30, 1965,  commencing  at 
9:30  a.m..  in  the  U.S.  Nuclear  Regulatory 
Commission  hearing  room.  5th  floor, 
4350  East  West  Highway,  Bethesda,  MD. 
At  the  conference,  the  Licensing  Board 
will  consider  the  further  specification  of 
all  issues  to  be  heard  in  Phase  II  of  this 
proceeding  (including  the  issues 
discussed  in  LBP-85-6.  the  Board's 
.Memorandum  and  Order  dated  February 
26,  1985).  witnesses  proposed  to  be 


presented  by  e^ch  party  (if  known),  the 
scheduling  and  location  of  hearings,  and 
other  procedural  m^iters  bearing  upon 
such  hearings.      v    'r  ^,. 

The  filings  by  th^  applicants  and 
'CCA-^P  which  "are  requiri?d  b\  LBP-85-6 
,to  be  submit"4"o  \A\cr  than  10  days 
prior  to  the  prehearing  conference 
should  be  filed  by  Friday,  Aprijia,  1985. 

The  public  is  invited  to  attenJ'.thc    • 
prehearing  conference,  but  orallimited 
appearance  statements  will  not  be 
entertained. 

Dated  at  Bethesda.  Maryland  this  12th  day 
of  March.  1985. 

For  the  Atomic  Safety  and  Licensing  Duard. 

Charles  Bechhoefer^ 

Chairrian.  A  dwiniatrative  Judge. 

(FR  DOC.-85-6230  Filed  3-14-85;  8:45  anrj 
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I  Docket  No.  STN  50-452]  "  -         '  .  • 

Kansas  Gas  &  Electric  Co.,  ef  al..  Wolf 
Creek  Generating  Station,  Unit  No.  1; 
Is5uark:e  of  Facility  Operating  License 

.     Notice  is  hereby  given  thdt  the  U.S.' 
Nuclear  Regulatory  Com.misSion  (the 
Commission  or  NRC),  has  issued  Facility 
Operating  License  No.  NPF-32  to 
-Kansas  Gas  &  Electric  Company,  Kansas 
City  Power  &  Light  Company  and         , 
Kansas  Electric  Power  Cooperative,  Inc. 
(the  licensees)  which  authorizes 
operation  cf  the  Wolf  Creek  Gener;^ting 
Station,  Unit  No.  1  at  reactor  core  power 
levels  not  in  excess  of  3411  megawatts 
thermal  in  accordance  with  the 
provisions  of  the  License,  the  Technical 
Specifications  and  the  Environmental 
Protection  Plan  with  a  condition 
currently  limiting  operation  to  five 
percent  of  full  power  (170  megawatts 
thermal).  Authorization  to  operate 
beyond  five  percent  of  full  power  will 
require  specific  Commission  approval. 
Wolf  Creek  Generating  Station,  Unit 
.\o.  1  IS  a  pressurized  water  reactor 
located  approximately  28  miles  east- 
southeast  of  Emporia,  in  Coffey  County. 
Kansas.  The  application  was  submitted 
and  accepted  for  review  under  the 
Commission's  standardization  policy 
statement  of  NJarch  5, 1973.  Kansas  Gas 
&  Electric  Company  was  one  of  five 
utilities  who  joined  together  under  the 
acronym  SNUPPS  (Standardized 
Nuclear  Unit  Power  Plant  System)  to 
submit  applications  for  Construction 
Permits  for  a  standard  plant  design  for 
review  under  the  Com.mission's 
standardization  policy,  using  the 
duplicate  plant  option  described  in 
Appendix  N  to  the  Commissions 
regulations  in  P,art  50  of  Title  10  of  the 
Code  of  Federa'hRegulations  (10  CFR 
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Part  50),  "Licensing  of  Production  and 
Utilization  Facilities."  This  option 
^v .     >llows"fQr<a. simultaneous  review  q^  (he 
■"■  safety-related^tframpilers  of  a  lisnited 
.  *'    number  of  duplicate  plants  which  are  to 
be  constructed  within  a  limited  time 
span  at  a  multiplicity  of  sites.  The 
license  is  effective  as  of  the  date  of 
issuance. 

The  application  for  the  license    ■ 
complies.with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  1  which  are  set  forth  in  the 
License.  Prior  public  notice  of  the 
overall  Action  involving  the  proposed 
issuance  of  an  operating  license  was 
published  in  the  Federal  Register  on 
December  8.  1980  (45  FR  83.360).      .^ 

The  Commission  hasf  dj&termined  that 
the  issuance  of  this  license  will  not 
,    resutt  in  any  environmentahmpacts 
other  than  those  ?valuatjuj  in  ^Jk-  Final 
Environmental  StsfrTtfeht"  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  Overall  action 
evaluated  in  the  Finfal  Environmental 
Statement.  ' 

For  further  details  with  respect  to  this 
action,  see  (1)  Facilitv  Operating  License 
No.  NPF-32.  with  Technical 
Specifications  (NUREG-1104)  and  the 
Environmental  Protection  Plan;  (2)  the 
report  of  the  Advisory  Committee  on 
Reactor  Safeguards,  dated  May  11, 1982; 
(3)  the  Commission's  Safety  Evaluation 
Report,  dated  April  1982  (NUREG-4)881), 
and  Supplements  1  through  5;  (4)  the 
Final  Safety  Analysis  Report  and 
Amendments  thereto;  (5)  the 
Environmental  Report  and  supplements 
thereto:  (6)  the  Final  Environmental 
Statem.ent.  d:jted  June  1902:  and  (7) 
Assessment  of  the  Effect  of  License 
Duration  on  Matters  Discussed  in  the 
Final  Environmental  Statement  for  the 
Wolf  Creek  Plant  Unit  1. 

These  items  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  located  at  1717  H 
Street,  NW.,  Washington,  D.C.  20555  and 
at  the  Emporia  State  University,  William 
Allen  White  Library,  12(X)  Commercial 
Street.  Emporia,  Kansas  66801.  A  copy 
of  Facility  Operating  License  \PF-32 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regul.itory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
iif  Licensing.  Copies  of  the  Safety 
Evaluation  Report  and  Supplem.ents  1 
through  5  (NUREG-0881)  and  the  Final 
I'nvironmental  Statement  (NUREG- 
378)  may  be  purchased  at  current  rates 
rom  the  National  Technical  Information 
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Service,  Department  of  Commerce.  5285 
PorttRoyal  Road,  Springfield,  'Virginia 
C2161,  and  through  the  \RC  GPO  sales 
program  by  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Attention: 
Sales  Manager,  Washington.  D.C.  20555. 
GPO  deposit  account  holders  may  call 
(301)492-9530. 

Dated  at  Bethesda,  Maryland  this  11th  day 
of  March  1985. 

For  the  Nuclear  Regulatory  Commission. 
B.}.  Youngblood, 

Chief.  Licensing  Branch  No.  1,  Division  of 
Licensing. 

(FR  Doc.  85-6231  Filed  3-14-85:  8:45  am| 
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[Docket  No.  30-14821  (EA  64-78);  ASLBP 
No.  85-508-01 -Oil 

Reich  Geo-Physlcal,  Inc.;  Designation 
of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29.  1972, 
publkhed  in  the  Federal  Register.  37  FR 
287lo  (1,972)  and  §§  2.105.  2.700,  2.702, 
2.714.  2.714a,  2.717<and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  a  presiding  officer  is 
designated  in  the  following  proceeding: 
Reich  Gco-Phvsical.  Inc..  License  No. 

25-1630-1-oi 

The  presiding  officer  is  being 
designated  pursuant  to  an  order  of  the 
Commission  dated  March  8,  1985 
concerning  Reich  Geo-Physical.  Inc's 
request  for  a  hearing  in  this  enforcement 
action. 

The  presiding  officer  in  this 
proceeding  is  The  Honorable  Ivan  W. 
Smith,  Administrative  Law  Judge. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
Smith  in  accordance  with  10  CFR 
§  2.701.  His  address  is:  Administrative 
Law  Judge  Ivan  W.  Smith,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555. 

Issued  at  Bethesda,  Maryland,  this  12th  day 
of  March  1985. 
B.  Paul  Cotter,  Jr., 

Chief  Adminstrative  fudge,  A'tornic  Safety  and 
Licensing  Board  Pane/. 
(FR  Doc.  85-6237  Filed  3-14-85:  8:45  am] 
BILLING  CODE  7S90-01-M 


SUPPLEMENTARY  INFORMATION:  In 

accordance  wi'.h  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (5 
U.SC.  .Appendix  I),  notice  is  hereby 
given  that  an  open  meeting  of  the  Peace 
Corps  Advisory  Council  will  be  held  on 
April  1, 1985  from  9:00  a.m.  to  5:00  p.m. 
in  Room  414  of  Peace  Corps 
headquarters,  806  Connecticut  Avenue, 
N.W.,  Washington.  DC.  and  on  April  2. 
1985  fiom  9:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meetings  is  to 
review  operations  of  the  Peace  Corps  in 
order  to  establish  areas  of  interest  and 
develop  agenda  for  the  Council. 

Further  information  on  the  meeting 
may  be  obtained  by  contacting  Phyllis 
Draper  at  254-7970. 

Signed  this  15ih  day  of  March  1985  in 
Washington,  D.C. 
John  F.  Burgess. 

Acting  DirfL '.or. 

[FR  Doc.  85-6189  Filed  3-13-8.5:  8:45  am) 
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PEACE  CORPS 

Peace  Corps  Advisory  Council; 
Meeting 

AGENCY:  Peace  Corps. 

ACTION:  Peace  Corps  Advisory  Council; 
Meeting. 


POSTAL  RATE  COMMISSION 

Visit  to  ZIP  Mall  Services,  Inc. 

March  11, 1985. 

Notice  is  hereby  given  that  Vice 
Chairman  Folsom  and  a  staff  member 
will  visit  ZIP  Mail  Services,  Inc.,  in  St. 
Louis,  Missouri,  on  Monday.  March  11, 
1985.  On  Tuesday.  March  12, 1985,  they 
will  visit  the  St.  Louis  Post  Office  and 
the  printing  plant  of  World  Color  Press 
in  Effingham,  Illinois. 

A  report  of  the  visits  will  be  on  file  in 
the  Commission's  Docket  Room. 
Charles  L.  Clapp. 
Secretary.  ' 

|FR  Doc.  85-6152  Filed  3-14-85;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-14408;  File  No.  812-4771] 

The  Golden  Corral  Pooling  Group; 
Application  for  an  Amended  Order  in 
Connection  With  an  Employee 
Incentive  Plan 

March  11, 1985, 

Notice  is  hereby  given  that  The 
Golden  Corral  Pooling  Group 
("Applicant^trTT North  Carolina  joint 
venture,  filed  an  application  on 
December  21, 1984,  and  an  amendment 
thereto  on  nehruary  14. 1985.  requesting 
an  order  of  tfae  Commission  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  amending  an 
existing  order,  Investment  Company  Act 
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Release  No.  11952  (September  22.  1981) 
("Existing  Order"),  which  exempts 
Applicant  from  all  provisions  of  the  Act. 
Applicant  seeks  an  amended  order  in 
h>;ht  of  the  gradual  increase  in 
Applicant's  membership  that  has 
occurred  since  the  issuance  of  the 
Existing  Order  and  the  anticipated 
continuation  of  this  gradual  increase  in 
size.  All  interested  persons  are  referred 
to  the  application  on  file  with  the 
Commission  for  a  statement  of  the 
representations  therein,  which  are 
summarized  below,  to  the  Act  for  the 
text  of  its  provisions,  and  to  the  notice 
of  the  filing  of  the  application  for  the 
Existing  Order  [Investment  Company 
Act  Release  No.  11909;  August  17.  1981) 
for  a  more  complete  summary  of 
Applicant's  operations. 

Applicant  states  that  it  was  organized 
in  1976  to  implement  an  employee 
incentive  plan  for  Golden  Corral 
Corporation  ("Golden  Corral").  Golden 
Corral  is  a  North  Carolina  corporation 
formed  in  1971  that  operates  a  chain  of 
approximately  333  restaurants  under  the 
Golden  Corral  name.  Each  of  Golden 
Corral's  restaurants  is  organized  as  a 
separate  Restaurant  [oint  Venture 
("RJV ')  in  which  Golden  Corral  retains 
a  50%  ownership  interest,  while. 
generally,  selling  a  20%  interttst  to  the 
manager  of  the  RJV  and  a  5%  interest  to 
the  area  supervisor.  These  ownership 
interests  in  RJVs  are  called  Restaurant 
Interests,  each  one  representing  a  5% 
interest  in  a  particular  RJV  and  selling 
for  a  fixed  price  of  $5,000.  The  remaining 
25%  ownership  in  each  RJV  is  sold  to 
Applicant,  which  in  turn,  sells  its  own 
Pooling  Group  Units  ("PC  Units")  to  its 
members.  These  PG  L'nits  are  generally 
offered  to  its  members  on  a  rotation 
basis  at  a  fixed  price  of  S5.00C)  per  PG 
Unit  whenever  a  Restaurant  Interest 
becomes  available  for  sale  to  Applicant, 
and  that  the  proceeds  from  sale  of  a  PG 
Unit  are  immediately  invested  in  an 
available  Restaurant  Interest.  The  PG 
Unit  therefore  represents  a  proportional 
interest  in  Applicant  and  entitles  its 
owner  to  a  proportional  share  of  the 
earnings  distributed  to  Applicant  from 
the  Restaurant  Interests  which  it  owns. 
By  investing  in  PG  Units.  Applicant's 
members  thus  share  indirectly  in  the 
ownership  of  a  number  of  RJVs. 
Applicant  represents  that  the  earnings 
derived  from  RJVs  are  distributed 
monthly  to  holders  of  Restaurant 
Interests  (including  Applicant),  and  that 
Applicant,  in  turn,  makes  monthly 
distributions  to  its  members. 

Applicant  states  that  the  Existing 
Order  is  premised  on  the  facts  set  forth 
in  its  original  application,  as  amended. 
As  stated  in  the  original  application. 


Applicant's  membership  comprised  110 
persons  as  of  December  31, 1980. 
Although  at  that  time  Applicant 
anticipated  that  its  membership  would 
decrease  through  normal  employment 
attrition.  Applicant's  membership  has  in 
fact  increased  and.  as  of  September  30. 
1984.  consisted  of  approximately  125 
persons.  (Of  the  current  125  members, 
approximately  72  are  eligible  to  acquire 
additional  PG  Units,  while  the  remaining 
approximately  53  members  are 
restricted  to  the  number  of  PG  Units 
which  they  currently  own.)  Applicant 
states  that  this  increase  in  membership 
is  principally  attributable  to  the 
considerable  growth  of  Golden  Corral 
during  this  period  and  the  accompanying 
increase  in  the  number  of  its  employees 
eligible  to  become  members  of 
Applicant.  The  number  of  restaurants 
owned  and  operated  by  Golden  Corral 
has  more  than  tripled  since  1980  (106 
restaurants  at  December  31,  IQSp,  as 
compared  to  approximately  333 
restaurants  on  December  12, 1984).  The 
number  of  Golden  Corral  officers, 
district  managers,  and  key  senior  level 
employees  eligible  to  become  members 
of  Applicant  has  therefore  also 
increased.  Applicant  anticipates  that  its 
membership  could  continue  to  increase 
at  the  rate  of  up  to  ten  persons  per  year 
for  the  foreseeable  future  since  Golden 
Corral  expects  to  continue  building  or 
acquiring  additional  re.stau.'-anls  at  an 
increased  rate.  However.  Applicant 
asserts  that  its  membership  will 
continue  to  be  limited  to  persons  who 
are  directors,  officers,  district  managers, 
key  senior  level  employees  and,  under 
certain  circumstances,  heirs  or  devisees 
of  one  of  such  persons.  Applicant  also 
states  that  its  total  membership  will  not 
exceed  250  persons  unless  it  first  seeks 
an  amendment  to  the  order  sought  by 
this  application. 

Applicant  states  that  both  the 
Restaurant  Interests  and  the  PG  Units 
are  the  subjects  of  an  effective 
registration  statement  under  the 
Securities  Act  of  1933,  and  all  members 
will  be  given  a  copy  of  the  current  final 
prospectus.  Furthermore,  all  of  its 
members,  by  reason  of  their  employment 
positions  and  the  Information  available 
to  them,  are  able  to  evaluate  the  relative 
merits  and  risks  of  purchasing  PG  Units. 

Applicant  agrees  that  any  order 
granted  by  the  Commission  amending 
the  Existing  Order  may  be  subject  to  the 
following  conditions:  (1)  That  Applicant 
will  continue  to  offer  its  PG  Units  only 
to  directors,  officers  and  other  key 
senior  level  employees  of  Golden  Corral 
Corporation  and  not  to  the  general 
pubhc.  (2)  That  Applicant  will  continue 
to  invest  the  proceeds  of  the  sale  of  PG 


Units  only  in  Golden  Corral  Corporation 
Restaurant  Interests  and  will  invest  that 
portion  of  its  earnings  which  is  retained 
as  a  loss  reserve  only  in  government 
securities,  certificates  of  deposit  and 
similar  short-term^  low-risk  securities. 
(3)  That  information  concerning  the 
financial  operations  of  Applicant  will  be 
furnished  to  offerees  and  holders  of  PG 
Units  in  the  following  manner:  (a)  A 
copy  of  the  final  prospectus  included  in 
Applicant's  registration  statement  under 
the  Securities  Act  of  1933  will  be  given 
to  each  current  holder  of  PG  Units  and 
to  all  future  members,  should  there  be 
any.  of  Applicant;  and  (b)  A  copy  of 
Applicant's  annual  report,  including 
audited  financial  statements,  will  be 
provided  to  each  holder  of  PG  Units.  (4) 
That  the  final  prospectus  relating  to 
Applicant's  registration  statement  under 
the  Securities  Act  of  1933  contain 
substantially  the  following  paragraph: 

Because  the  Pooling  Group  (i.e..  Applicant) 
engages  in  investment  activities  involving 
primar>'  investments  in  Golden  Corral 
Corporation's  Restaurant  Interests,  the 
Pooling  Group  is  considered  to  be  an 
"investment  company"  as  defined  in  the 
Investment  Company  Act  of  1940  (the  "1940 
Act").  The  Pooling  Group  has  not  registered 
under  the  1940  Act.  but  believes  that  it  has  at 
all  times  been  a  private  company  of  a  type 
which  the  1940  Act  was  not  intended  to 
regulate.  The  Pooling  Group  has  received  an 
order  from  the  Securities  and  Exchange 
Commission  which  exempts  the  Pooling 
Group  from  compliance  by  the  Pooling  Group 
with  certain  conditions  set  forth  in  the 
application. 

The  foregoing  paragraph  will  be 
modified  as  necessary  to  reflect  any 
changes  in  the  terms  of  the  amended 
order  as  compared  to  the  Existing  Order 

Applicant  submits  that  its  application 
requesting  the  amendment  of  the 
Existing  Order  should  be  granted 
because  it  is  not  the  type  of  company  to 
which  the  provisions  of  the  Act  were 
intended  to  apply.  Applicant  further 
submits  that  the  continued  exemption  of 
Applicant  from  ail  provisions  of  the  Act 
is  consistent  with  the  standards  for 
exemptions  set  forth  in  Section  6(c)  of 
the  Act,  pursuant  to  which  the  Existing 
Order  was  granted. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  April  5,  1985,  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
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Proof  of  service  (by  affidavit  or,  in  thu 
case  of  an  attorney-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Spcreltiry. 
(FR  Doc.  85-6241  Filed  3-14-a5;  8:45  am) 

BILLING  CODE   801(M3l-M 


IFile  No.  4-256;  Rel.  No.  218321 

Institutional  Networks  Corporation 
and  National  Association  of  Securities 
Dealers,  Inc.;  Order  Denying  Second 
Request  for  Reconsideration 

March  8.  1985.  ' 

I.  Background 

On  April  17.  1984,  the  Commission 
issued  an  order  ("April  Order") 
announcing  Commission  findings  with 
respect  to  a  fee  dispute  between  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  and  the 
institutional  Ne!wori<s  Corporation 
("lnstinet"),'The  proceeding,  which  was 
instituted  on  August  16,  1983,V.onsists 
of  Commission  review,  pursuant  to 
Section  llA(b){5)  of  the  Securities 
Exchange  Act  of  193}  ("Act"),  of 
proposed  fees  of  the  .N.ASD  for  full 
information  on  quotations  disseminated 
through  N.'XSD.'^Q. 

On  June  11.  1984.  the  NASD  filed  a 
motion  requesting  Commission 
reconsideration  ■'  of  the  finding  made  in 
the  April  Order  that  costs  related  to 
NASDAQ's  query  function,  which 
requires  the  maintenance  of  a  database 
to  store  quotations  for  subscriber  recall, 
are  not  properly  allocable  to  Instinct  or 


'  Si'f  Sc'curilies  Exclicinge  Act  Release  No.  20874 
(April  17.  1984).  49  FR  17640.  The  Order  also 
mDdified  interim  rflief  and  insliluled  additional 
proceedings  For  further  information  conreming  this 
proceeding,  see  this  Order  and  the  Order  Instituting 
Croceedings.  infra  note  2. 

-Sec  Securities  Exchange  Act  Release  .No.  200B8 
(August  16.  1983),  4fl  ^R  38124  COrder  Instituting 
F'roceedings"). 

'Sec  Motion  to  George  A.  Fitzsimmons. 
Secretary.  SKC.  from  Frank  |.  Wilson.  Exetuiive 
Vice  President  and  General  Counsel,  NASD,  dated 
lune  11. 19B4  ("NASDs  [une  Motion").  On  June  8, 
19tt4.  the  NASD  also  filed  a  comment  letter  raising 
certain  issues  relating  to  the  Apnl  Order.  See  letter 
to  George  A.  Fitzsimmons,  Secretary ,  SEC.  from 
Frnak  |  Wilson.  Executive  Vice  President  and 
General  Counsel,  N.ASU,  The  Commission 
responded  separately  to  the  matters  discussed  in 
the  NASDs  comirent  letter  Sfe  letter  to  James 
Cangiano.  Secretary.  .NASD,  from  Shirley  E  Hollis. 
Acting  Secretary.  SEC.  dated  Novemtier  9. 19a4 


its  subscribers  ("Query  Cost  Finding"). 
In  urging  reconsideration  of  this  finding 
the  NASD  asserted  that  market  makers 
necessarily  query  full  quotation 
information  offered  through  N.-^SD.-XQ  in 
deciding  whether  to  maintain  or  change 
their  quotations.  Accordingly,  the  NASD 
argued  that  the  query  function  was  an 
essential  part  of  the  update  function 
and.  therefore,  Instinet's  subscribers 
should  bear  a  proportionate  share  of  the 
costs  related  to  the  query  function.*  On 
November  8. 1984,  after  reviewing  the 
NASDs  June  Motion  and  Instinet's 
response  thereto.^  the  Commission 
issued  an  order  (".November  Order")* 
denying  the  N.'\SDs  June  Motion.  In 
denying  that  Motion,  the  Commission 
held  that  the  NASD  had  not  advanced 
any  new  data  or  arguments  to  warrant 
Commission  reconsideration  of  issues 
resolved  in  the  April  Order. 

• 

II.  NASD's  Second  Motion  for 
Reconsideration 

On  November  19.  1984.  the  NASD 
filed  a  second  motion  requesting 
Commission  reconsideration  of  the 
Query  Cost  Finding  based  on  "new 
evidence"  ("NASD's  November 
Motion"). 'The  evidence  was  derived 
from  an  NASD  statistical  study  which 
indicated  that  76.8  percent  of  all  queries 
directed  to  the  NASDAQ  System  made 
by  market  makers  were  in  stocks  in 
which  they  made  markets  ("Query 
Statistic")  and  a  functional  analysis  of 
the  structure  and  costs  of  the  NASDAQ 
System  done  for  the  .N.'\SD  by  Coopers 
&  Lybrand,  a  certified  public  accounting 
firm  ("C&L  Study"). i* 


'Supporting  afPiddvits  from  12  market  makers 
accompanied  the  NASD's  June  Motion. 

'See  Response  of  Instinet  to  NASDs  Request  to 
Reconsider  File  Nos.  4-256  SR-N.'\SD-83-13 
submitted  to  SEC.  from  Dan'el  T.  Brooks.  Counsel  to 
Instinet.  dated  August  3, 1984  ("Instinet  Response"). 
On  Septemtier  :3.  !iJ84.  the  NASD  responded  to 
procedural  points  raised  in  the  Instinet  Response. 
Sec  letter  to  Richard  G.  Ketchum.  Director.  Division 
of  Market  Regulation,  from  Frank  ].  Wilson, 
Executive  Vice  President  and  General  Counsel. 
NASD,  dated  September  13, 1984. 

'See  Securities  Exchange  Act  Release  No.  21471 
(November  8. 1984).  49  FR  45282. 

''See  Request  for  Reconsideration  based  upon 
New  Evidence  submitted  by  Frank  |.  Wilson. 
Executive  Vice  President  and  General  Counsel,  and 
Robert  E.  Aber.  Associate  General  Counsel.  N.'XSD. 
dated  November  19,  1984  The  NASD  also  has  filed 
in  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  a  petition  seeking 
review  of  tke  Commission's  orders  issued  in  this 
proceeding.  See  XASD  v.  SEC.  No.  8^1012  (D.C 
Cir.  filed  )an.  7. 1985). 

'See  Statement  of  W  illiam  M  Saubert.  Parlner-in 
Charge  of  Investment  Ser\  ices  Consulting.  Coopers 
&  Lybrand.  attached  as  Exhibit  2  to  the  NASD's 
November  .Motion  On  December  26.  1984.  Instinet 
responded  to  the  NASU  Motion  and  argued  that  the 
Motion  should  be  denied  on  procedural  and 
substantive  grounds.  See  Response  of  Instinet  to 
NASD's  Second  Request  to  Reconsider  File  Nos  4- 


III.  Discussion 

I  he  .N.ASU  s  .November  Motion  is  not 
timely.  First,  the  .NASD's  Motion  does 
not  comply  with  Rule  21(e)  of  the 
Commission's  Rules  of  Practice  and 
Investigations.*  which  require  a  motion 
for  reconsideration  of  a  Commission 
order  to  be  filed  within  10  days  after 
entry  of  that  order.  Furthermore,  apart 
from  the  specific  requirements  of  Rule 
21(e),  the  Commission  does  not  believe 
it  is  appropriate  to  consider  this  motion 
more  than  seven  months  after  the  April 
Order.'" 

The  NASD  argues  that  its  November 
Motion  is  based  upon  "newly 
discovered  evidence."  and  thus 
warrants  reconsideration  of  the  April 
Order,  The  Commission  does  not  agree. 
The  parties  in  this  proceeding  have  had 
ample  opportunity,  including  an 
evidentiary  hearing,  to  place  evidence  in 
the  record.  Under  Rule  21(d)  of  the 
Commission's  Rules  of  Practice.' '  to  . 
warrant  reconsideration  of  the  April 
Order  based  on  new  evidence,  the 
NASD  must  show  that  there  were 
reasonable  grounds  for  its  failure  to 
produce  this  evidence  prior  to  the  April 


256  SR-\ASD-83-13  submitted  to  SEC.  from  Daniel 

T.  Bixioks,  Counsel  to  Instinet,  dated  Decemlier  26. 

1984.  On  Januan,-  22. 1985.  the  .NASD  responded  to 

Instinct's  submi.sgion.  See  Response  to  Instinet 

Filing  submitted  to  SEC.  from  Frank  J.  Wilsoa 

Executive  Vice  President  and  Genera!  Counsel,  and 

Robert  E.  Aber.  Associate  General  Counsel.  NASD. 

dated  January  22, 1985  ("NASD's  [anuary 

Response "). 

•  17  CFR  201.21(c).  While  certain  subsections  of 

Rule  21  relate  to  oral  hearings  and  are  not  directly 

relevant  to  this  proceeding.  Rule  1  |17  CFR  201.1) 

states  that  the  Commission  s  rjles  of  practice  "are 

generally  applicable  to  proceedings  before  the 

Commission  under  the  statutes  which  it  administers. 
•  *  *, 

'"The  NASD  has  styled  its  November  Motion  as 
relating  lo  the  Commission's  November  Order.  The 
November  Order  simply  denied  the  NASD's  first 
motion  for  reconsideration  of  the  April  Order;  thus, 
the  November  Motion  is  in  effect  a  motion  for 
reconsideration  of  the  Apnl  Order  To  treat  it 
otherwise  would  be  to  allow  repeated  attacks  on 
the  finality  of  the  Commission  decisions  in 
contravention  of  the  purposes  of  administrative 
economy  evidenced  by  Rjle  21(e).  Cf  E.D  Rivers. 
Jr..  3A  I,.  Rep.  48g13-17  |F.C  C.  19501  lunder  FCC 
rules,  second  motion  for  reconsideration  held  to  lie 
out  of  time):  6A  |  Moore  J  Lucas  *  G  Grotheer.  )r.. 
Moore's  Federal  Practice  ^  59  13  n  12  and 
accompanying  text  (2d  ed  1984)  (stating  that 
repeated  motfons  for  reconsideration  under  Rule  59 
of  Federal  RuIm  of  Civil  Procedure  should  l>e 
treated  as  out^  time). 

"  17  ere  201.21(d).  The  NASD's  November 
Motion  does  not  expressly  move  for  leave  lo  adduce 
additional  evidence  pursuant  to  Rule  21(d). 
Nonetheless,  because  the  Motion  states  that  it  is 
based  on  "newly  discovered  evidence,    the 
Commission  believes  it  appropriate  to  review  the 
Motion  under  the  standards  of  Rule  21(d). 


Order  '*  and  must  also  show  that  the 
new  evidence  is  material." 

The  NASD  Motion  does  not  meet  this 
standard  and  thus  fails  to  demonstrate 
that  the  evidence  it  now  submits 
warrants  Commission  reconsideration  of 
issues  resolved  in  the  April  Order.  The 
NASD  has  not  explained  why  the  Query 
Statistic  or  opmions  contained  in  the 
C&L  Study  could  not  have  been 
discovered  or  formulated  before  the 
Commission  issued  the  April  Order: 
indeed  it  appears  that,  with  reasonable 
diligence,  this  evidence  could  have  been 
produced  for  the  evidentiary  hearing. 

Moreover,  the  NASD  hasfailed  to 
show  that  the  evidence  is  material  lo 
any  of  the  findings  contained  in  the 
April  Order.  In  this  regard,  the  Query 
Statistic  is  cumulative  of  evidence 
already  contained  on  the  record.'*  Also, 
the  Query  Statistic  does  not  affect  the 
Commission's  determination  that 
NASDAQ  market  makers  receive  unique 
benefits  from  the  availability  of  the 
NASDAQ  System  which  are  critical  to 
the  liquidity  of  the  over-the-counter 
market  and  their  own  profitability. 
Therefore,  the  Commission  believes  that 
NQDS  subscribers  should  not  "subsidize 
NASDAQ  market  makers  by  paying  for 
NASDAQ  database  costs  necessary  to 


"  Cross  V.  S£C.  413  F  2d  103.  108  (2d  Cir  1969); 
cf  Vonosco  V  SEC.  395  F  2d  349.  352  (2d  Cir.  1968) 
(request  for  leave  lo  adduce  additional  evidence 
under  Section  25(di(5|  of  the  Act). 

"  /n  re  Christiana  Secunlips  Company. 
Investment  Company  Act  Release  .No.  8692  (Feb  27, 
197.'i);  cf.  .Merri'!.  Vickers.  Inc.  v.  SEC.  353  F.2d  293. 
297  (2d  Cir  1S65)  (request  for  leave  to  adduce 
additional  evidence  in  Commission  review  of  an 
NASD  disciplinary  action). 

'♦5pp  Transcript  of  Testimony  of  Robert  N.  RIess. 
In  the  Matter  of  Institutional  Networks  Corp.. 
National  Association  of  Securities  Dealers.  Inc. 
Commission  File  No.  4-256.  pp  48-52.  73-77. 
December  14.  1983  ("Riess  Transcnpf):  Statement 
of  the  NASD  in  support  of  Proposed  NQDS  Service 
Fee  and  in  response  to  Per.tion  by  Instmet  and 
Request  f,  r  Comments  by  the  Securities  and 
Exchange  Commission,  pp.  lO.  64-65.  dated  January 
16.  1984  (NASD  (anuary  Statement");  and 
Economic  Bos'S  for  M.ASD.'\Q  Fees.  p.  5.  attached  as 
Appendix  1  to  the  NASD  January  Statement  That 
evidence  was  immatenal  to  the  Commissions 
reasoning  underiyini?  Us  Query  Cost  finding.  The 
Commission  has  stated  that  |i!here  is  no 
requirement  that  market  makers  recall  .N.■\SD.^Q 
quotation  information  through  their  N.ASDAQ 
terminals  in  connection  with  each  qijotation  update. 
To  the  extent  a  market  maker  desires  lo  .-ecall 
quotation  information  before  updatinj?  his  quotation, 
he  could  choose  to  recall  particular  quotation 
informalion  through  In.iiinet  terminals  or  inside 
quotation  information  through  a  variety  of  sources. 
Without  any  reliance  on  the  N.ASDAQ  system's 
stur;ige  and  recall  functions.  .Moreover,  the 
Commission  does  not  believe  thai  such  a 
subsidization  of  market  makers  through  NASD  fe»s 
is  consistent  with  the  Act.  While  all  NASDAQ  and 
NQDS  subsi  r.bers  receive  NASDAQ  market  maker 
quotation  information,  the  fact  remains  thet 
N.XSUAQ  suhbcr.bers  are  provided  a  recall  service, 
which  Insfnet  must  pnivide  its  siibscribers  at  a 
st  parale  cost. 

April  Order,  supra  note  1.  49  FR  at  17649  n  91 


provide  a  quotation  recall  service 
through  NASD.'XQ.  a  service  that 
Instinet  must  duplicate  at  its  own 
expense  and  recover  from  its 
subscribers."  '*  Hence,  even  had  this 
evidence  been  proffered  earlier,  it  would 
not  have  affected  the  Commission 
findings.'^ 

Nor  is  the  C&L  Study  material  to  the 
Commission's  April  decision.  The  NASD 
uses  the  C&L  Study  as  evidence  of  the 
integrated  nature  of  the  NASDAQ 
System  in  order  to  challenge  the 
Commission's  determination  to  base  the 
NQDS  subscriber  fee  on  a  pass-through 
service  approach.  In  this  respect,  the 
Study  is  cumulative  of  evidence  already 
on  the  record.  The  Commission  notes 
that  this  contention  was  previously 
advanced  by  the  NASD  largely  in 
reliance  on  similar  statements  made  by 
another  outside  consultant,  in  a  hearing 
held  on  December  14, 1983  "  and  in  the 
NASD's  January  16, 1984  Statement  in 
support  of  its  fees. '  *  The  C&L  Study 
also  is  not  material  to  the  Commission's 
decision  with  respect  to  using  a  pass- 
through  service  approach  because  the 
Commission  had  specifically  considered 
the  NASD's  position  in  the  April  Ordep, 
and  determined  that 

because  Instinet  seeks  to  distribute  certain 
NASDAQ  quotation  information  in 
competition  with  the  NASJ,  which  is  an 
exclusive  processor  of  that  information,  the 
proposed  fees  must  be  cost-based  and 
calculated  by  allocating  the  percentage  of 
system  use  of  each  quotation  service  offered 
by  the  NASD  ("functional  analysis"),  to 
ensure  the  neutrality  and  reasonableness  of 
the  NASD's  charges  to  Instinet  and  its 
subscribers.'* 

IV.  Order  | 

On  the  basis  of  the  above,  pursuant  to 
its  authority  under  the  Act,  and 
particularly  Sections  2,  3, 1, 11  A,  15, 
15A.  19,  and  22  thereof,  the  Commission 
hereby  orders  that:  the  NASD's 
November  19,  1984  motion  for 
Commission  reconsideration  be,  and 
hereby  is,  denied. 


'  ^  November  Order,  supra  note  6,  49  FR  at  45284. 
Sffi  also  April  Order,  supra  note  1.  49  FR  at  17649 

n.91, 

"■  While  the  NASD  Query  Statistics  fails  to 
constitute  "new  evidence"  for  purposes  of 
Commission  reconsideration,  the  Commission  also 
believes  that  this  evidence  substantially  lacks  merit 
because  it  is  limited  to  querie*  entered  by  market 
makers,  and  does  not  factor  in  queries  made  by 
other  system  users,  and  because  it  does  not 
distinguish  between  market  maker  queries  made  for 
the  purpose  of  updating  quotalions  and  those  made 
for  the  other  purposes. 

"  Riess  Transcript,  supra  rKile  14. 

'•  NASD  January  Statement,  supra  note  14. 

'•  April  Order,  supra  note  \  49  FR  at  17643. 


By  the  Commission. 
|ohn  Wheeler, 
Secretory. 

[FT?  Doc.  85-6239  Filed  3-14-85:  8:45  am) 
BILLING  COnE  t010-01-M 


[Release  No.  34-218J4;  SR-Amex-85-31 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Ru'e  Change;  American 
Stock  Exchange,  Inc. 

March  11, 1985. 

On  February  27, 1985,  the  American 
Slock  Exchange,  Inc.  ("Amex") 
submitted  a  proposed  rule  change, 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act")' 
and  Rule  19b-4  thereunder,^  to 
implement  a  six-month  pilot  program  •'' 
for  selected  series  of  options  on  the 
Major  Market  Index  ("XMI")  under 
which  the  highest  bid  and  lov^e.-t  offer 
on  the  XMI  limit  order  book  maintained 
by  the  XMI  specialist  will  be 
continuously  displayed  to  the  trading 
crowd.  This  proposed  display  v.'oi:ld  be 
in  a.ddition  to  the  absolute  best  bid  .tnd 
offer  in  the  marketplace,  which  is 
currently  displayed  on  the  Am.ex  floor 
and  disseminated  through  the  quotation 
vender's  systems.  The  Amex  states  that 
the  pilot  program  is  warranted  due  to 
the  high  volume  in  XMI  options,  which 
are  the  most  actively  traded  option  class 
on  the  Amex.  Amex  states  that  thete  are 
over  100  traders  in  the  XMI  crowd,  and 
that  XMI  volume  continues  to  grow. 
According  to  Amex,  tiie  proposed  rule 
change  is  intended  to  facilitate 
communications  in  (his  extremely  active 
trading  crowd  and  ensure  ease  of 
operation,  thus  improving  crowd 
efficiency.  Amex  also  argues  that  the 
pilot,  by  providing  the  registered  options 
traders  in  the  XMI  crowd  with  greater 
information  regarding  market  trends  and 
forces,  may'encourage  registered 
options  traders  (■■ROTs").lo  be  more 
competitive  with  specialists.  Amex  also 
points  out  that  in  1976  the  Commission 
approved  a  sim.ilar  six-month  pilot 
program  for  10  classes  of  individual 
stock  options.'*  and  that  the  Chicago 


'  15  U.S.C.  78s(b)[l)  (198-5). 

=  17  CFR  240.19b-4  (1984). 

^  Amex  has  not  yet  determined  exactly  when  it 
will  commence  the  pilot,  but  states  that  the  program 
will  begin  as  soon  as  is  operationally  feasible  and 
in  no  event  later  than  three  weeks  from  the  date  of 
this  approval.  Telephone  Conversation  of  March  11. 
1985,  between  Heidi  Litl.  Altcrney.  Amex,  and 
Alden  Adkins,  Attorney.  Division  of  MarVtl 
Regulation.  •  « 

*  Securities  Exchange  Act  Release  No.  149%  fitly 
26, 1978,  43  FR  33849. 
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Board  Options  Exchaniae.  Incorporated 
C'CBOE')  already  requires  the  CEDE 
Order  Dook  Official  to  display 
continuously  to  the  trading  crowd  the 
highest  bid  and  lowest  offer  on  the  limit 
order  book,  as  well  as  indication  of 
market  size.-"^  Amex  states  that  the 
statutory  basis  of  the  proposed  rule 
change  is  Section  6(b)(5)  of  the  Act. 

The  Commission  is  publishing  this 
release  to  solicit  comment  oh  the 
proposed  rule  change.  Persons 
interested  in  commenting  on  the 
proposal  should  submit  six  copies  of 
their  comments  withm  21  days  from  the 
date  of  publicHtion  of  this  notice  in  the 
Federal  Register.  Comments  should  be 
sent  to  the  Secretary  of  the  Commission. 
450  Fifth  Street,  NW.,  Wa.shington,  DC 
20549.  Copies  of  the  proposed  rule 
change,  and  all  dorumenls  relating  to 
the  proposed  rule  change,  except  those 
that  may  be  withheld  from  the  public 
pursuant  to  15  U.S.C.  5Z2.  are  available 
for  inspection  and  copying  at  the 
Commission's  Public  Rtference  Room. 
Copies  of  the  filing  also  are  available  at 
the  Amex. 

The  Commission  finds  that  the 
proposed  rule  change  may  help  facilitate 
communications  in  an  extremely  active 
options  crowd,  and  also  may,  to  a 
limited  extent,  eocourage  ROTs  in  the 
XMI  crowd,  as  market  makers,  to  be 
more  competitive  w;th  the  XMI 
specialist.''  For  tliese  reasons,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  applicable  to  a 
national  securities  exchange  and.  in 
particular,  the  requirements  of  section 
6(b)(5). 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
that  the  proposal  (1)  is  substantially 
similar  to  the  Amex  pilot  program  the 
Commission  approved  in  1978;  and  (2) 
imposes  requirements  substantially 
similar  to  those  imposed  by  CBOE  Rule 
7.7,  which  rule,  as  amendtd  sin(.e  1975, 
has  been  approved  by  the  Commission 
after  being  published  for  comment.'  In 


'  Under  Amex's  proposed  pilot,  the  number  of 
contracts  represented  by  the  highest  bid  and  offer 
will  not  be  indicated. 

*  While  ROTs  might  be  encouraged  lo  compete 
with  specialists  to  an  even  greater  extent  if  the  pilot 
required  an  indication  of  the  number  of  contracts 
represented  by  the  bid  and  offer,  the  display  of  bids 
and  offers  even  without  an  indication  of  size  may 
give  ROTs  some  additional  information  about 
market  trends  and  forces  and  may.  thus,  give  ROTs 
some  additional  incentive  to  compete  more  actively 
with  the  XMI  specialist. 

'  Securities  Exchange  Act  Release  Nos.  15490  and 
lMB-4  JdnuHH,  11,  1979  and  [anuary  11. 1980.  44  f-H 
4060  and  45  FR  3986. 


addition.  .Amex  desires  to  commence  the 
pikit  as  soon  as  possible,  and  in  no 
event  later  than  three  weeks  from  the 
date  of  this  approval,  due  to  the 
constantly  increasing  size  of  the  XMI 
crowd. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulhority. 

|ohn  Wheeler, 

Sec  '■ftary. 

[PR  Doc.  ei;:€243  Filed  3-14-85;  8:45  am] 

BILLING  CODE  B010-01-M 


i  Release  No   34-21829;  Fiie  No.  SR-CSE- 

85-1 ! 

Self-Regulatory  Organizations: 
Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exchange,  Relating  to 
Public  Agency  Transaction  Charge 

Pursuant  to  Section  19{b)il)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s{b)(l),  as  amended  by  Pub.  L. 
No.  94-29, 16  dune  4, 1975),  notice  is 
hereby  given  that  on  February  4, 1985, 
the  Cincinnati  Stock  Exchange  (the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  jn  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  The  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Effective  September  5, 1984,  the  Board 
of  Trustees  of  the  Cincinnati  Stock 
Exchange  revised  Section  (e)  of  The 
National  Securities  Trading  System  Fee 
Schedule,  which  now  reads  as  follows 
(new  language  itahcized  and  deleted 
language  bracketed): 

NATfONAL  SECURITIES  TRADING 
SYSTEM  FEES 

(al*   *    * 

(b)  *    •   • 

(c)  *   *   • 

(d)  •   *   * 

(e)  SO.Ol  per  share  will  be  charged 
both  Proprietary  Members  and  non- 
members  when  acting  as  agent  on  public 
agency  transactions!.];  provided, 
however,  that  there  will  be  no  charge 
imposed  on  either  Proprietary  Members 
or  non-members  when  acting  as  agent 
on  public  agency  market  orders  or 
public  agency  limit  orders  at  the 
market. 


(H*  *  * 
(gl  •  *  * 
(h) •   •   * 

II.  Self-Regulator\  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change.  The  Board  of  Trustees 
determined  that  the  Proposed  Change 
Will  facilitate,  consistent  with  Section 
ll(A)(a)(l)  ofThe  Act,  the  economic 
execution  of  public  agency  oi"ders. 

B.  Self  Regulatory  Organization's 
Statement  on  Burden  on  Co/npetition. 
The  Exchange  believes  that  the 
Proposed  Change  will  impose  no  burden 
on  competition, 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others.  The 
Exchange  has  neither  solicited  nor 
received  comments  on  the  Proposed 
Change. 

HI   Date  of  Lffc(  ti\  eness  of  the 
Proposed  Rule  Ch.inge  and  Timing  for 
Commission  Action 

The  foregoing  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

FV.  Solicitation  of  Comme.nts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  pro\  isions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  m  the 
Commission  s  Public  Reference  Section. 


450  Fifth  Street.  N.W..  Washington,  D.C. 
Copies  cf  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  5.  1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

|ohn  Wheeler, 

Secretary. 

March  8.  1985. 

(FR  Due.  85-6242  Filed  3-14-«5:  8:45  ami 
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[Release  No.  34-21835;  SR-MSTC-flS-Zl 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Co.;  Order 
Approving  Proposed  Rule  Change 

Midwest  Securities  Trust  Company 
("MSTC")  on  January  30. 1985, 
submitted  a  proposed  rule  change  under 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act").  The 
Commission  published  notice  of  the 
proposal  on  February  6.  1985.  to  solicit 
public  comment.'  No  comment  has  been 
received.  This  Order  approves  the 
proposal. 

Current  MSTC  Rules  prohibit 
participants  from  rejecting  delivery  of 
registered  securities  because  the 
delivery  is  madu  by  book-entry 
movement  rather  than  by  physical 
delivery  of  certificates.  MSTC's  proposal 
would  broaden  this  proscription  to 
include  book-entry  deliveries  of  bearer 
municipal  bonds.  Thus,  under  the 
proposal,  no  security  delivery  could  be 
rejected  because  it  is  made  by  book- 
entry  movement. 

To  conform  MSTCs  operating 
procedures  to  this  rule  change,  the 
proposal  also  would  require  all  MSTC 
participants  that  trade  and  settle  bearer 
municipal  bond  transactions  in  MSTC 
facilities  to  do  so  within  the  MSTC 
Bearer  System  ("B  System").  The  B 
System  is  a  book-entry  accounting 
system  designed  specially  for  bearer 
securities,  and  its  mandatory  use  would 
enable  any  delivery  of  bearer  municipal 
bonds  to  a  MSTC  participant  to  be  made 
by  book-entry  movement. 

MSTC  states  in  its  filing  that  this  rule 
change  is  necessary  to  enable 
participants  to  comply  with  recent 
change  in  Municipal  Securities 
Rulemaking  Board  ("MSRB ")  Rules  G-12 
and  G-15  that  require  book-entry 
settlement  of  certain  municipal 


securities  trades.-  MSTC  believes  that 
by  facilitating  compliance  with  MSRB 
settlement  rules,  the  proposal  will 
further  establishment  of  the  National 
Clearance  and  Settlement  System. 
MSTC  believes,  therefore,  that  the 
proposal  is  consistent  with  Section  17A 
of  the  Act. 

The  Commission  believes  that  the 
proposal  should  be  approved.  The 
Commission  agrees  with  MSTC  that  the 
proposal  should  enhance  establishment 
of  the  National  Clearance  and 
Settlement  System.  While  MSRB  Rules 
G-12  and  G-15  mandate  use  of  full 
depository  services  for  bearer  municipal 
bonds,  progress  toward  that  goal  can 
only  be  achieved  if  depository  systems 
and  rules  are  adapted  to  MSRB 
requirements.  MSTC's  B  System  has 
been  successfully  operated  for  over  two 
years,  providing  full  depository  services 
for  a  constantly  grow-ing  number  of 
eligible  securities.  MSTC  has 
established  a  regional  custodial  bank 
system  for  the  convenience  of 
participants  in  various  geographical 
areas.  Mandatory  use  of  MSl C's  B 
System  therefore  should  enhance 
compliance  with  MSRB  rules  and  should 
bring  more  of  the  municipal  securities 
industry  into  the  National  Clearance 
and  Settlement  System.  '' 

VoT  the  reasons  discussed  above,  the 
Commission  finds  the  proposed  rule 
change  consistent  with  the  Act  and,  in 
particular.  Section  17A  of  the  Act. 

It  is  therefore  ordered,  under  Section 
19(b)(2)  of  the  Act,  that  the  proposed 
rule  change  be.  and  it  hereby  is,     ' 
approved.  j 

For  the  Commission,  by  the  Division  of 

Market  Regulation  pursuant  to  delegated 

authority. 

John  Wheeler, 

Secretary. 

March  n,  1985. 

[FR  Doc.  85-^244  Filed  3-^5:  8:45  amj 

BILLING  CODE  t01O-O1-M 


(Release  No.  34-21830;  File  No.  SR-NYSE- 
85-71  i 

Self-Regulatory  Organizations; 
Proposed  Rule  Ctiange  By  New  Yorit 
Stock  Exchange,  Inc. 

Relating  to  Proposed  Increases  in 
Floor  Facilities  Charges  Pursuant  to 
section  19(b)(1)  cf  the  Securities 
Exchange  Act  of  1934.  15  U.S.C. 
78s(b)(l).  notice  is  hereby  given  that  on 
February  28. 1985.  the  New-  York  Stock 
Exchange.  Inc.  filed  with  the  Securities 


'  50  FR  5149 


^  Spe  Securities  Exchange  Act  Release  No.  20365 
(November  14.  1983).  48  FR  52531  (November  18. 
1983).  approving  changes  to  N«RB  Rules  G-12  and 
G-t5. 


and  Exchange  Commission  the  proposr-d 
rule  change  as  described  in  Items  I.  II. 
and  III  below,  which  Items  have  bet  n 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  instituting  increases 
affecting  certain  Floor  Facilities  fees. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory-  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  thf  Proposed  Rate 
Change. — (1)  Purpose — The  revenues 
generated  by  the  Floor  Facilities  fees 
increase  will  be  used  to  defray  the 
expenses  of  this  area.  The  current  Floor 
Facilities  fees  do  not  fully  recover  the 
costs  of  providing  the  facilities.  The 
estimated  loss  in  1984  was 
approximately  S4  million  dollars. 
Increases  in  projected  expenses  are 
anticipated  because  of  continuing 
demands  in  the  area.  Even  with  the 
proposed  rate  increase  a  loss  of 
approximately  $1  million  dollars  is 
expected.  The  purpose  of  the  proposed 
rate  increases  is  to  begin  the  process  of 
recapturing  the  cost  of  this  activity. 

(2)  Statutory  Basis — The  basis  under 
the  1934  Act  for  this  proposed  rule 
change  is  the  requirement  under  section 
6(b)(4)  that  an  exchange  have  rules  that 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition. 
The  Exchange  believes  that  this 
proposed  rule  change  will  not  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  comments  on  the  Proposed 
Rule  Change  received  from  Members, 
Participants  or  Others.  The  Exchange 
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has  not  solicited,  and  does  not  intend  to 
solicit,  comments  regarding  this 
proposed  rule  change.  The  exchange  has 
not  received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4,  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  thf- 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  5,  1985, 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
|ohn  Wheeler, 
Secretary. 
March  8,  1985. 
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Exhibit  A 

Currem 

Proposed 

Floof  Fees 
Floor  privilege  tee 
Mirimunn  charge - 

$2,585 
3.200 

$3  460 

Booth  lees 
Bono  booths 

4.290 

Currant 

Proposed 

SiccV  booths 

90O-6.625 

1.200-6  680 

960 
900-6.625 

Orde'  pad  prvieoe     

1.200-6.680 

O^aof     pad     pnyiiege     direct 

clearance                          

2.090 

2.800 

Post  Ices 

Mam  roo^  and  garage 

5,400 

7.235 

Blje  room    

5.400 

7.235 

Catwiot  space— Post  30 

800 

1,070 

Telephone  Oerti  Tickets; 

Regular _ 

380 

510 

Special 

715 

960 

Radio  Paging  Service 

Case  charge  (uni   and   firat 

channel!    ,  -                    

300 

330 

Each  additional  channel   

too 

110 

Financial  Vorvdor  Services 

Base    service    mchide    (Xey 

board,  CRT.  Quck  Line) 

895 

1.200 

MorrUwr  Telephone  Service  (toll 

call    amount    bioeo    by    N  Y. 

Telephone  Company  pljs  sor- 

charge  on) 

Toll  calls  $  69  and  below 

to 

13 

Toll  caKs  greater  than  $.69... 

15 

20 

in*  Doc.  85-6245  Filed  3-14-65;  8:45  am) 
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IRelease  No.  34-21828;  SR-OCC-85-2] 

Self-Regulatory  Organizations;  the 
Options  Clearing  Corp.;  Filing  of 
Proposed  Rule  Change 

M.irch  8,  19b5. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  :s  hereby  given 
that  on  February  15. 1985,  The  Options 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items.  I.  II.  and  IV'  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulator>  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Introduction 

At  present,  foreign  securities  firms 
participate  in  the  domestic  options 
markets  indirectly,  through  OCC's 
Clearing  Members,  Some  Clearing 
Members  maintain  offices  overseas  for 
the  purpose  of  facilitating  foreign 
securities  firm's  business.  Typically,  a 
foreign  securities  firm  uses  an  OCC 
Clearing  Member  to  execute  its  trades 
on  the  floors  of  OCC's  participant 
exchanges,  clear  and  maintain  its 
positions,  and  perform  certain  back 
office  functions.  The  OCC  Clearing 
Member  undertakes  the  responsibility 
for  all  overseas  communications  and  for 
meeting  margin  and  clearing  fund 
deposits  at  OCC.  For  these  services. 


foreign  sec:unties  firms  pay 
com.missions,  deposit  customer  margin 
on  their  positions,  and  pay  other  costs 
and  expenses. 

In  an  effort  to  reduce  the  expense  of 
utilizing  domestic  Clearing  Members  for 
such  a  broad  range  of  ser\ices.  \arious 
foreign  securities  firms  have  sought 
mer^ership  in  OCC.  Since  these  firms 
typically  would  not  seek  membership  in 
or  a  physical  presence  on  the  floor  of 
any  of  OCC's  participant  exchanges, 
domestic  broker-dealers  would  continue 
to  execHte  their  orders,  but  the  trades 
would  be  assigned  to  the  foreign 
Clearing  Members  through  the  use  of 
OCC's  Clearing  Member  Trade 
Assignment  ["C.MT.'K")  procedure.  As 
OCC  Clearing  Members,  howev  er. 
foreign  securities  firms  would 
communicate  directly  with  OCC.  comply 
with  OCC's  margin  and  clearing  fund 
requirements,  clear  and  settle  their 
trades  directly  with  OCC.  and  be 
subject  to  OCC's  financial  reporting  and 
other  requirements. 

The  proposed  rule  change  is  designed 
to  permit  foreign  securities  firms  to 
become  OCC  clearing  members,  on 
substantially  the  same  terms  as 
domestic  firms.  Foreign  Clearing 
Members  would  be  subject,  as  are 
domestic  Clearing  Members,  to  OCC's 
By-Laws  and  Rules  concerning 
clearance  of  exchange  transactions, 
clearing  fund  contributions,  premium 
settlements.'  margin  requirements,  and 
suspension  and  disciplinarj' 
proceedings 

The  Proposed  By  Law  and  Rule 
Changes 

A.  By-Law  Definitions  of  "Foreign 
Securities  Firm" and  "Appropriate 
Reiiulatory  Agency".  OCC  proposes  to 
add  a  definition  of  "Foreign  Securities 
F'lrm"  to  its  By-Laws.  The  definition 
would  have  the  effect  of  limiting 
applicants  for  Clearing  Membership  to 
those  foreign  firms  that  are  subject  to 
forei.£;n  governmental  or  foreign 
exchange  regulation.  In  so  limiting 
potential  members,  OCC  will  be  able  to 
assure  itself  that  foreign  Clearing 
Members  will  be  subject  to  some 
regulatory  authority  responsible  for 
supervising  the  foreign  member  with 
respect  to  such  matters  as  capital  and 
books  and  records  requirements.* 


'  All  foreign  members  will  be  required,  as  are 
domeslic  members,  in  effect  premium  and  margin 
Bettlements  Ihroujjn  approved  clearinj!  banks  ;n  the 
U.S. 

•  OCC  will  independently  inquire  foi^ign 
members  to  meet  l',S.  capital,  reporting  and  other 
requirements  Nonetheless,  the  deHnition  will 
narrow  potential  applicants  to  those  firms  which 
have  already  demonslrBled  ability  to  meet 
established  regulatorv  requirements. 
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The  propdsed  rule  chdnge  would 
exclude  fn  m  the  definition  of  "Foreign 
Securities  Firm"  any  firm  registered  or 
required  to  be  registered  as  a  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934.  as  amended  (the  "Exchange 
Act").  It  is  OCC's  understanding  that  as 
a  general  rule,  for^ isn  firms  that  do 
business  only  with  foreign  customers 
are  not  required  to  register  as  broker- 
dealers  under  the  Exchange  A^l.  even 
though  they  may  trade  in  domestic 
securities  through  domestic  broker- 
dealers.  OCC  does  not  anticipate  that 
such  a  firm  would  be  required  to  register 
as  a  broker-dealer  merely  because  it 
bcr.ame  a  Clearinc;  Member  of  OCC. 

OCC  proposes  to  expand  its  definition 
of  "Appropriate  Regulatory  Agency"  to 
include  the  foreign  governmental  agency 
or  self-regulatory  authority  responsible 
for  a  foreign  Cledring  Member.  This 
definition  is  designed  to  dovetail  with 
OCC  Rule  1102,  which  requires  OCC  to 
notify  a  Clearing  Member's  "appropriate 
regulatory  agency"  should  it  determine 
to  suspend  the  Clearing  Member 
because  of  financial  or  operating 
difficulties, 

B.  Article  V  of  the  By-Laws:  Clearing 
.'  I^'mber  Qualifications  and  Conditions 
.'  ' .  \dmission.  As  noted  above,  it  is     ^ 
UCC's  intention  1hat  its  rules  not     -^ 
discriminate  between  foreign  and 
domestic  Clearing  Members.  The 
proposed  changes  to  Article  V  of  the  By- 
l.aws  reflect  this  intention.  As  amended, 
Article  V,  Section  1  would  require 
foreign  firms  to  meet  the  same  financial 
responsibility  and  e.xperience  and 
competence  standards  as  domestic 
firms.  OCC's  Interpretations  and 
Policies  concerning  operational 
capability  would  be  modified  only 
insofar  as  they  would  permit  a  foreign 
firm  to  maintain  its  books  and  records  in 
a  manner  or  format  different  from 
domestic  applicants.  A  foreign  firm's 
records  would  still  be  required  to 
provide,  regardless  of  format,  the 
substantive  information  necessary  to 
assure  CCC  of  the  firm's  net  capital, 
aggrega'-  indebtedness,  and  debt-equity 
total,  as  defined  bv  Commission  Rule 
15c3-l.  Corisequcnti\.  any  foreign  firm 
that  does  not  maintain  its  records  in 
such  a  manner  as  to  permit  it  to 
calculate  those  amounts  in  accordance 
with  Commission  rules  will  not  be 
qualified  to  become  or  remian  a 
Clf  arning  Member. 

Amended  Article  V,  Section  3(i) 
would  require  foreign  Clearing  Members 
to  comply  with  Section  7  of  the 
Securities  Exchange  Act  of  1934  and 
Regulation  T  promulgated  thereunder  by 
the  Bo,^rd  of  Governors  of  the  Federal 
Reserve  System.  Subparagraph  (j)  would 


require  a  foreign  member  to  comply  with 
NASD  maintenance  margin  rules. 
Compliance  with  these  requirements 
will  reduce  the  likelihood  of  foreign 
Clearing  Member  insolvencies  resulting 
from  the  erosion  of  customer  positions. 

Section  3{j)  would  also  require  a 
foreign  member  to  comply  with  NASD 
rules  regarding  cut-off  times  for  the 
submission  of  exercisp  notices.  This 
requirement  will  plart  foreign  and 
domestic  Clfearing  Mambers  on  an  equal 
footing  and  help  to  avuid  giving  an 
unfair  competitive  advantage  fo  foreign 
Clearing  Members  or  Iheir  customers. 

Finally,  Section  3{k)  would  require  a 
foreign  firm  to  coriseii  to  the 
jurisdiction  of  U.S.  courts  and  the 
application  of  Illinois  law  in  the  event  of 
a  dispute  with  OCC  arising  from 
membership.  Such  a  pfrovision  is 
necessary  to  protect  OCC  and  insure 
equal  treatment  of  foreign  and  domestic 
members. 

C.  Rule  201— Offices.  OCC  proposes 
that  Rule  201,  which  now  requires 
members  to  maintain  en  office  in  the 
vicinity  of  one  of  OCC's  offices,  be 
waived  for  foreign  Clearing  Members 
that  can  establish  other  acceptable 
arrangements  for  transacting  business 
with  OCC.  No  foreign  firm  would  be 
admitted  unless  it  could  demonstrate  to 
OCC's  satisfaction  that  its 
communications  with  OCC  would  be 
reliable,  and  operated  by  capable 
personnel  and  that  the  firm  would 
provide  sufficient  back-up  systems.  OCC 
believes  that  existing  overseas 
communication  systems  are  highly 
reliable  and  could  be  used  by  foreign 
Clearing  Members. 

D.  Rules  306  and  SIQ:  Financial 
Reporting.  Rule  303  requires  Clearing 
Members  to  file  FOCUS  reports  with 
OCC.  The  purpose  is  to  permit  OCC  to 
determine  if  Clearing  Members  are 
maintaining  sufficient  capital.  If  a 
Clearing  Member's  capital  falls  below 
certain  guidelines,  OGC  can  suspend  it, 
or  impose  restrictions  on  its  transactions 
or  positions  pursuant  to  Rule  305. 
Amended  Rule  306  would  rij'^uire  foreign 
Clearing  Members  to  file  FOCUS  reports 
in  the  same  manner  aS  domestic 
Clearing  Members.  The  rule  would  be 
changed  only  insofar  as  necessary  to 
eliminate  reference  [o  filing  dates  which 
are  inapplicable  to  a  fpreign  firm. 

Rule  310  is  new.  It  would  specifically 
require  that  all  financial  repcrfs  filed  by 
foreign  Clearing  Members  conform  in  all 
respects  to  domestic  a<:counting' 
practices  and  standards.  Further,  it 
would  permit  OCC  to  impose  certain  ' 
sanctions  and  restrictions  in  the  event     ■ 
that  a  foreign  firm  failed  to  comply. 
These  would  include  Suspension  or  the 


imposition  of  increased  margin  or 
clearing  fund  requirements. 

II.  Selt-Regulatory  Organization's 
Statement  of  the  Purpo.-e  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  foreign  sc.'curities* 
firms  to  become  Clearing  Members  of 
OCC.  OCC  believes  that  the  admission 
of  foreign  Clearing  Members  will 
encourage  increased  foreign 
participation  in  U.S.  capital  markets.  It 
also  believes  that  this  expansion  can  be 
accomplished  without  exposing  OCC,  its 
members,  or  the  public  to  materially 
increased  risk.  Because  foreign 
membership  will  be  extended  only 
under  conditions  assuring  equal 
treatment  of  domestic  and  fortdgn 
Clearing  Memliers,  adequate  financial 
reporting  and  reliable  communications, 
the  proposed  rule  changes  are  consistent 
with  the  requirements  of  Section  17A  of 
the  Securities  Exchange  Act  of  1934,  as 
amended. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (il 
as  the  Commission  may  designate  up  to 
90  days  if  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding,  or  [li]  as  to  which  the  seif- 
regulatory  organization  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  fore-joirg. 
Persons  making  written  subniissior.s 
should  file  six  copies  thcieof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20.549.  Copies  of  the 
submission,  all  subsequent  amendments, 
ail  written  statements  v;ith  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  ail  written 
conirriunications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  Will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  N.W..  Wasliington,  D.C. 


Copies  of  such  filing  will  also  be 
iivailable  for  inspection  and  cop_\  inj^  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
AH  submissions  should  refer  to  the  file 
numbtr  in  the  caption  above  and  should 
be  submitted  by  April  5,  1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

John  Wheeler, 

Sccrotary. 

|FR  Doc  85-6240  Filed  3-14-85;  8:45  am| 
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SMALL  BUSINESS  ADMINISTRATION 

I  Designation  of  Disaster  Loan  Area  #62871 

Arizona;  Designation  of  Federal  Action 
Economic  Injury  Loan  Area 

Maricopa  and  Pinal  Counties  in  the 
State  of  Arizona  constitute  an  economic 
injury  area  as  a  result  of  the  following! 
Federal  action  pursuant  to  section 
7(b)(3),  as  amended,  of  the  Small 
Business  Act: 

15W3  Paymenl-In-Kind  Land  Diversion 
Program 

The  date  of  said  Federal  action  is  1983 
crop  season.  Eligible  small  businesses 
without  credit  elsewhere  ma\  file 
applications  for  economic  injury  until 
the  close  of  business  on  December  9. 
1985.  at  the  address  listed  below: 
Disaster  Area  4  Office,  Small  Business 
Administration.  77  Cadillac  Drive,  Suite 
158,  Sacramento,  CA  95825.  or  other 
locally  announced  locations.  The 
interest  rate  for  eligible  small  business 
applicants  is  8%. 

(Catalog  of  Ft'df  ral  Domestic  Assistance 
Program  Nos,  59{X)2  and  590()aj 

Dated:  March  8. 1985. 
Robert  ,\.  Tumbull, 

Admg  Administrator. 

|FR  Doc  85-6155  Filed  3-14-fl5:  8:45  am) 

BILLING  CODE  B02S-01-M 

I  License  No.  01/01-0335] 

Capital  Impact  Corp;  Issuance  of  a 
Small  Business  Investment  Company 
License 

OnDecember  18.  1984,  a  notice  was 
published  in  the  Federal  Register  (49  FH 


49196)  stating  that  an  application  has 
been  filed  by  Capital  Impact 
Corporation.  234  Church  Street,  New 
Haven,  Connecticut  06510  with  the 
Small  Business  Adm.inistration  (SBA) 
pursuant  to  §  10:'.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1984))  for  a 
license  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  January  17, 1985,  to 
subm.it  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  01/01-0335  on  March 
1,  1985.  to  Capital  Impact  Corporation  to 
operate  as  a  sm.all  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  .No  59.011.  Small  Business 
Investment  Companies) 
Odted:  March  B.  1^85. 

Robert  G.  Linebenry. 

Deputy  Associate  Administrator  for 

Investment. 

(PR  Doc.  85-6153  Filed  3-14-85;  8:45  am] 

BILLING  CODE  M2S-01-II 


[Designation  of  Disaster  Loan  Area  ^6255, 
Amendment  »2) 

Texas;  Designation  of  Federal  Action 
Economic  Injury  Loan  Area 

The  above  numbered  Declaration  (50 
FR  2G43,  January  17,  1985)  and 
amendment  -1  (50  FR  4825.  February  1, 
1985)  are  amiended  to  include  the  County 
of  Presidio.  All  other  information 
remains  the  same,  i.e.,  the  termination 
date  for  filing  applications  is  the  close  of 
business  on  October  10,  1985. 

(Catalog  of  Pedtral  Don.estic  Assistance 
Program  Nos.  59002  and  59008) 
Dated:  March  8. 1985. 

Robert  A.  Tumbull, 

.■\(.  t,,i^  .^dnunistrator. 

(FR  Doc  85-6154  Filed  3-14-85:  8:45  am] 

BILUNG  CODE  »025-01-M 


lUcense  No.  06/06-0287} 

Mid/State  Capital  Corp.;  Issuance  of  a 
License  To  Operate  as  a  Small 
Business  Investment  Company 

On  December  11.  1984,  a  notice  was 
published  m  the  Federal  Register  (49  FR 
4H247),  stating  that  Mid-State  Capital 
Corporation  located  at  510  North  Valley 
.Mills  Drive,  Waco,  Texas  76710,  had 
filed  an  application  with  the  Small 
Business  .Administration  pursuant  to  13 
CFR  107.102(1984).  for  a  license  to 
operate  as  a  small  business  investm.ent 
company  under  the  provisions  of  section 
301(c)  of  the  Small  Business  In\  estment 
Act  of  1958.  as  amended. 

The  period  for  com.ment  expired  on 
January  10.  1985.  and  no  significant 
comments  were  received. 

Notice  is  hereby  given  that 
considering  the  application  and  other 
information.  SBA  has  issued  License  No. 
06/06-0287  to  Mid-State  Capital 
Corporation. 

Dated:  March  8.  1985.  -  » 

Robert  G.  lineberry. 

Deputy  Associate  Administrator  for 
I.  v'estment. 

\VR.  Doc.  85-6209  Filed  3--14-85:  8:45  am| 
BILLING  CODE  MSS-OI-M 


Region  IX  Advisory  Council;  Meeting 

The  L'.S,  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  San  Diego,  California,  will  hold  a 
public  meeting  at  9:00  a.m.  on'March  21. 
1985.  in  the  Federal  Building,  880  Front 
Street,  San  Diego,  California.  92188. 
Room  4-S-13.  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Sm.all  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
George  P.  Chandler,  District  Director. 
L'  S.  Small  Business  Administration.  880 
Front  Street,  Room  4-S-29,  San  Diego, 
California  92188  (619)  293-5430 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
March  11    1985 

[FR   Doc  85-6210  Filed  3-14-85.  8.45  am] 
BILLING  CODE  8025-01-11 
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DEPARTMENT  OF  TRANSPORTATION 

Applications  tor  Cf rtificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  Filed  Under  Subpart  Q 
of  Department  of  Transportation  s  Procedural  Regulations;  Week  Ended  March  8,  1985 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  foth  below  for  each  application. 
Following  the  answer  period  DOT  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  tff  the 
adoption  of  a  show-cause  order,  a  tentative  order  or  in  appropriate  cases  a  final  order  without  further  processinEs.  (St  p,  l-i 
CFR  302  170  et.  secf.).  6     i 


Date  Med 


Doc*  el 
No 


Description 


Mar    4    1985 


Do 


Do 


Mar  5    1965 


Mar   6,  1385 


429P5 


T-ans  i^TtW  Airimes   ir>c    Ultich  V   Hotfman.  Sf  V/P  External  Affairs  »  Gerwral  Counsel.  605  Third  Avenue.  New  York.  New  York  lOtSB 

Apoiicalior  of  T-ans  Aond  Airlines.  Inc   pursuan!  to  section  401  o»  the  Act  tor  an  amendment  ol  its  certificate  ot  public  convenience  and  lecessi-v  aui^nr  r^ 

It  10  serve  t3eti»eer  l^t  United  States  and  France  Answer  to  tfi«  Conloiming  Application  may  be  filed  March  28.  1985 
Aniencan  Ajfincs   Inc    >A/esiev  G   «aiciaM   Sr  V/P-Aiftine  Planning  PO  Box  619616.  DFW  Airport,  Tenas  75261 
ADciicatior  of  American  A,n,nes     nc    Dursuan«  10  secnoo  401  01  the  Act  and  Subpart  Q  of  the  Regulations  lor  amendment  ol  its  certificate  oi  Dubi,c 

coovenwnce  and  neces5.tv  for  Route   137  to  authonze  servKre  between  Chicago  and  Mancheslar.  England.  Conforming  Applications    Motions  to  Modify 

Scope  and  An^we's  may  rw  *iled  Dy  April  1,  1985 
King  Flying  Service   Edward  K,nq   President.  P  O   Bo«  26  Na»n«>ii.  Aiaska  *9633 
Aop.icaton  ol  Kmg  Flying  Service  pursuant  lo  sect«n  40'  ol  me  Ac:  and  Sutipart  Q  of  the  Regulations  for  a  certificate  of  poWic  convenience  and  necessity  tor 

interstate  air   transportation  ol   persons,   prooerty   ano  man   wiBun  the  State  of  Alaska  between  and  among  the  terminal  poinl  Egegik    Alaska    tne  si> 

mterrneaiate   poms   (Socm   NakreR.    iq,ugig    K.ng   Salmon.   Ltvatock.   f^oknek.   and   Pihjl   Po<n»|    and   the   terminal   point   Ugashik.   Alaska    Conlorming 
I      Apo»cat.ons.  Moiwns  lo  Modity  Scope  and  Answers  .-nay  be  filed  by  Apnl  1,  1985 
Aioha    Airlines     Inc,    c/o   james    T     Lioyd     Esq      Hyduman.   »^son.   Burno   &   Lloyd.    1220— 191h    Street.    NW.    Suite    700     Wasnmgion     DC     20036 
Appiicabor  ol  Aloha  A.r'.ncs,  inc   pursuant  lo  Section  401  o(  the  4ct  and  Subpart  Q  ol  the  Regulations  lor  a  certif-cate  ol  public  conven«nce  ar«  necessity  lo 

provide  scnedoied  loreign  air  transportation  ol  persons,  property  and  mail  between  Honolulu.  Hawaii  and  points  in  Japan   Conlorming  Appi.cai.ons   Motions 

lo  Modify  Scope  and  Answers  may  oe  tiled  by  April  2,  1985 
Jet  Charter  Sennce    nc    d  b  a  JET24  II^^ERNATIONAL  AIRWA/S.  Gabr.el  DXa  Rottt.  PrasKJenl.  P  O  Bo  522150  Miami  Florida  33'52 
Application  Jet  Chane.  Sen«:e    Inc     d/ba  JET24  iN'ERNA'iONAl  AIRWA /S  pursuant  to  section  40i  ol  the  Act  and  Subpan  0  ot  the  Regulations  Icr  a 

certiicate  of  public  convenience  and  necessity  to  engage  mierstate  and  overseas  scheduled  air  transportation  ol  persons   propfe-rv  and  mail  between  M.am, 

and  San  Juan  witn  three  i-equenc^s  oer  ween  m  eacn  direction   Conlortrvng  Applications,  Motions  to  Modify  Scope  and  Answe-s  may  be  Med  bv  Apni  3. 


Phyllis  T.  Kajlor, 

Chief.  Documentary  Services  Division. 

!FR  Doc   85-6217  Filed  3-14-85;  8;45  dm] 
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Federal  Highway  Administration 

National  Motor  Carrier  Advisory 
Committee;  Meeting 

agency:  Federal  Highwav 
Adn^.mist.-dtion  (KH\V.\),"uOT. 

action:  Notice  of  public  meeting. 


summary:  The  FHWA  announces  that 

the  .\\.;.,    ;  1'  Motoi  Carrier  Advisory 
Comrriit!.  ••  will  hold  a  meeting  on  April 
16.  1985.  beginning  at  9:00  a.m.,  in 
Sacramento,  California,  at  Enchantment 
Hall,  Capitol  Plaza  Building,  102,1  9th 
Street,  Sacramento. 

The  agenda  includes  the  following 
topics:  status  report  on  Deficit 
Reduction  Act  studies  and  study  on 
longer  combination  vehicles,  briefing  on 
FHWA  Mexican  border  activities  in 
1984,  report  en  the  status  of 
implementation  of  the  Motor  Carrier 
Safety  Act  of  1984.  briefing  on  the 
FHWA  Task  Force  Report  on  Motor 
Carrier  Safety  Reorganization,  progress 
report  on  the  FHWA  bridge  formula 
study,  the  experiences  of  the  California 
Highwav  Patrol  with  heavy  truck  safety 


and  accidents,  and  a  presentation  by  the 
California  Trucking  Aseociation  on  a 
motor  carrier  view  of  ittiproving  heavy 
truck  safety. 

In  addition  to  the  business  meeting  on 
April  16,  the  Committee  will  visit  a 
roadside  inspection  facility,  and  on 
April  17  will  tour  a  freight  terminal  and 
distribution  center  and  observe  a 
demonstration  of  a  Commerical  Vehicle 
Safety  Alliance  (CVSA)  truck  inspection 
at  the  California  Highvyay  Patrol 
Academy.  » 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  J.  Stapleton,  Executive 
Director.  National  Motor  Carrier 
Advisory  Committee.  Federal  Highway 
Administration.  HCC-20.  Room  4224,  400 
Seventh  Street,  SW..  Washington.  D.C. 
20590.  (202)  426-08,34.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET,  Monday 
through  Friday. 

Issued  on  March  12, 19|5. 
R.A.  Bamhart.  ' 

Federal  High  way  Adminiitrator,  Federal 
Highway  Administration 
jFR  Doc.  85-€304  Filed  3-14-85;  8:45  am] 
BILLING  CODE  4910-22-M 


Research  and  Special  Programs 
Administration 

Grants  and  Denials  of  Applications  for 
Exemptions 

AGENCY:  Materials  Transportation 
Bureau.  DOT. 

ACTION:  Notice  of  Grants  and  DfTiiais  of 
Applications  for  Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportations 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  February  1985,  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  ".Nature  of  Exemption 
Thereof  portion  of  the  table  below  as 
follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo-only 
aircraft,  5 — Passenger-carrying  aircraft. 
Application  numbers  prefixed  by  the 
letters  EE  represent  applications  for 
Emergency  Exemptions. 
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Renfwal  and  Facv  tq  Ejfmptioss 


Application 
No 


4575-X  . 
6369-X. 
6443-X. 
6543-X  , 

662&-X.. 

6822-X.. 

7052-P.. 
7052-X.. 
7466-X.. 

7774-X. 
7B0e-X.. 


811 5-X. 


8509-X. 


8520-X 

8561-X 


861 2-X. 


8680-X 


8737-X. 


8937-?.. 
8964-X 


8965-X.. 

1  9003-X.. 

9059-P   . 
9256-X... 


Exemption  No. 


DOT-E  4575  . 
DOT-E  6369  . 


Applicant 


Racon.  Inc..  Wichita.  KS  49  CFR  173  3U(c).  173  315(a) 


Regul«tion(s|  affected 


Nature  of  eiemipKin  tt>ereo< 


DOT-E  6543 

CX)T-€  6626 

DOT-E  6922 

DOT-E  7052 

DOT-E  7052 

DOT-E  7466 

DOT-E  7774 

DOT-E  7808 

DOT-E  8 11 5. 

DOT-E  8509 
DOT-E  8520. 
DOT-E  8561.. 
DOT-E  8612 
DOT-E  8680  . 

DOT-E  8737 


DOT-E  8937.. 
DOT-E  8964  . 


DOT-E  8965  . 

DOT-E  9003 
DOT-E  9059 
DOT-E  9256 


E.I.  du  Pont  de  Ncmoufs  &  Company     49    CFR    173  346(a)(l0).    173  347(a)(2) 
Inc.  Wilmington,  Oe  173  352(a)(4),  173  374(al 

DOT-E  6443  Montana  Sulp>io/  A  C^iemical  Company.     49  CFR  173  3l5(aM1)  _ 

B.llings   MT  ~ 

Texas  Instniments.  Inc.  OaHas.  TX 49        CFR        173  119.        173  135(a)(6) 

'    173136(a)(5),        173245.        173.247! 
173.271,  175  J 

Aireo.  The  BOC  Group.  Inc..  Mufray  Hill.     49  CFR  173  34(e)(1S)0).  17334(eM1SMiiO 
NJ.  I      175.3 

Halocartion  Products  Cofporaton,  Hack    ;  49  CFR  173314(C).  179  30-15 

ensack.  NJ  i 

Ballard  Technologies  Corporation.  North  j  49  CFR  172.101.  175  3 

Vancouer.  BC 
Moli     Energy     LimHed.     Bumatjy.     BD,  I  49  CFR  172 101    1753 

Canada. 
Firmenich  Incorporated.  Pnnceton,  NJ 


Pipe    Recovery    Systems.    Incorporated. 

Houston.  TX 
WhrtiTwe    Research    Latxxatones.    Inc.. 

Samt  Louis.  MO 


Acurei  Corporation.  Mountain  View.  CA . 


Reagent  Chemical  S  Research,  inc    St 
Gabnel.  LA 


ABas  Powder  Company.  Dallas.  TX 
HTL  Induslnes.  Inc  ,  Duarts.  CA 


49  CFR  t73ll9(aM7).  175  3 


48  (^R  173  246.  175.3.. _.... 

49  CFR  173  304,  173  33a.  175.3. 


49      CFR      173  302(a>(l).      173  304(a). 
173.304(d).  175  3 


49CFH  173.263(a)(9).  179  201-1  ...... 

49  CFR  173  I14a(b)(6) 

49  CFR  173304(a)(1).  175.3.  17844 


FIBA   Leasing   Company,    Inc,   Westtjor      49  CFR  172  101,  173314(c) 
ough.  MA. 


Walter  Kidde,  Wake  Forest  NC . 


Wet*  Equipment  Co..  Sanu  Mana.  O 


49  CFR  173  119.  173.302(a).  173  304(a). 
173.304(d)(3).  175  3.  17861-8 


49  CFR  173119(a).  173119(m). 
173.245(a),  173346(a)  178340-7, 
178.342-5.  178  343-5 


Spectrulile.  Inc  .  Midland.  Ml   49  CFR  173  178 

Larson  Tool  and  Stamping  Company,  At-     49     CFR      173,302.      173  304.      175^3. 
tteboro   MA  I      17650-19 


Pressed  Steel  Tank  Company.  Inc.  Mil-  1  49  CFR  173  302(a).  175 J., 
waukee.  Wt  •        ' 


General  Fiectnc  Co.  San  Jose,  CA J  49  CFR  173  206,  178  245 

Boeing  Aerospace  Co  ,  Seattle,  WA ,49   CFR    172  101,    172202,    172302(d). 

173  34(d)(4) 
US    Oepartmoni  ol  Oelanse,   Washing-  ,  49  CFR  173  86.  Part  107  Suboan  8 
ton.  DC. 


To  aothonze  use  ol  non-tX3T  specrficalion  cargo  tar*s  and  tank  car 

tanks,  for  transportation  o'  certain  liquefied  compressed  gases 

(Modes  1.2  3) 
To  •uthonza  use  of  AAR  proposed  DOT  Specification   120A300W 

•nd  120A400W  tank  car  tanks,  lor  transportation  ol  certam  Class 

B  poisonous  liquids  (Mode  2  ) 
To   author.je   use   of   DOT   Specificaton   MC-331    msolated   cargo 

tanks  not  presently  authooied.  lor  transportation  of  a  flammable 

gas  (Mode  1) 
To  authonze  shipment  of  certain  oorrosiwe  and  flammatjte  liquids  m 

nonOOT  speodcalion  16  gauge    Type  304  swmicss  steei  cylin- 
ders and'or  14  gauge  Type  316  stainless  siee.  cyi.nOers   (Modes 

1-  2.  3.  4) 
To  authorize  use  of  DOT   Specification  3A  or  3AA  cylinders  and 

cylindart   marked   CC-3.    3A   or    3AA     tor    shipment   ol   certain 

compressed  gases  (Modes  12  3  4  5) 
To  authorize  use  ol  a  DOT  Specification  106A500-X  muitiumt  tar* 

car  tank,  for  shipment  ol  certain  compressed  gases  (Modes  1    2 

3.) 
To   become   a   pany   to    Exemption    7052    (Modes    i     2.    3    4 ) 

To  auttxxize  lithijm  mciybdenum  disulfide  and  lithium  heialiuoroar- 
senate    as    additional    chemaal    makeup     (Modes    1 .    2.    3.    4 ) 

To  aulhorize  shoment  o<  cenam  flammable  hqud  mixtures,  m  a  spun 
99-percent  pure  alL.minum  can.  ovarpacked  in  a  corrugated  W)er- 
board  box  (Modes  i.  2  3,  4  i 

To  authonze  sfupment  ol  txomine  tnfiuonde  m  non-(X3T  specification 
cylinders  (Modes  12  4) 

To  aulhorize  shipment  ol  msectiaOes  and  liquefied  gas  mixtures,  in 
inside  nonreMtaWe  aluminum  containers  comparable  to  {X3T  Spec- 
ification 20  cylinders  equipped  with  integral  pressure  rehel  system 
(Modes  1    2.  3  4  ) 

To  autlKxize  manulactme  maiung  and  53*  ol  non-DOT  speci*iC8 
tion  fiber  reinlorced  piastc  hoop  wrapped  cylinder,  lor  fanspona 
lion  of  certain  nonliammabie  compressed  gases  (Modes  1  2  3 
4.5.) 

To  authonze  use  of  a  safety  relwl  valve  in  lieu  ol  a  salety  vent  m 
DOT  Specilication  11IA100W5  lank  car  tanks,  lor  transportation 
ol  hydrochloric  acid  (Mode  2  1 

To  authorize  use  of  a  pipe  test"  on  a  maienal  tjemg  evaluated  as  a 
blasting  agent  instead  ol  lire  test  prescribed  in  173  1i4a(b)(6) 
(Modes  1,  2.  3,  4) 

To  autnonze  manulacture.  martiing  and  sale  o(  r>on  DOT  spocidca 
tion  girth  welded  stsniess  steel  cyltfiders.  lor  iransponalion  ol  a 
compressed  gas  (Modes  t   2.  4  ) 

To  authonze  use  ol  a  non-authorized  manilolded  DOT  Speciiication 
I07A4300  tank  car  tanks,  lor  shipment  ol  a  tammabie  com 
pressed  gas  (Modes  1 .  2  ) 

To  authorize  manufacture,  marking  and  sale  of  non-CXDT  specifica- 
tion cylinder  munulactjreo  m  compliarice  with  DOT  Specification 
4BW  excepi  circumfere'','jai  weld  will  be  fuk  bun  joints  instead  ol 
toggle  t)utt  or  lap  (Oims,  for  transportation  ol  compressed  gases 
(Modes  1.  2.  3.  4.  5) 

To  authorize  manufacture.  marVing  and  sale  ol  non-DOT  specifica 
tion  cargo  tanks  designed  and  constructed  m  luH  compliance  »vTth 
DOT  Specification  MC-307  or  MC-3'c  with  exceptor  fo'  trans 
portation  of  flammable  bquids  corrosive  or  poison  B  mate^ais 
(Mode  1 ) 

To  become  a  party  to  Exemption  8937  (Modes  1.2) 

To  authonze  manufacture,  marking  anc  sale  0'  DOT  Si*cification  4B 
cylinders  tfiat  are  stamped  with  prescnoec  marking  ir  me  loot  ring 
ol  the  cyimder  containing  non-conosve  fire  suppressant  agents 
only   (Modes  1.  2.  3.  4,  5.) 

To  authonze  rail  Ireigfit.  ca'po  vesse'  passenger  carrying  aircraft 
and  cargo-only  aKcrafi  as  a:ij'D'.a  ".'--oes  of  transportation 
(Modes  12  3  4  5  1 

To  autfionze  use  o*  nty^DO'  spec'icaiio*^  po^aWe  tai^s  tor 
shipment  ol  a  liamrr.atiie  soiid   (Mode  •■  } 

To  become  a  party  to  Exemption  9059   (Wooes  1    2  1 

To  sfnp  new  explosives  under  a  tenialivc  ^a»-a'd  dassificat.o'-  lu  test 
facilities  without  martong  them  as  «r-:'-a-,'.  vt—ii^  5--  *"-.jt 
being  accompamsd  by  a  qual^ie^  t->>:s.-;  '.a-j,*-  m  ,>-s  1 
21 


Application 
No 


9306-N  . 


931S-N. 


Exemptxxi  No 


New  Exemption 


AppHcaoi 


DOT-E  9306 R  MB.  Products.  Inc..  Smv  Valley,  CA.. 


(XJT-E  9315 Chromasco.  Toronto.  Ontano. 


Ragulation(s|  alfected 


49  CFR   173  268.   178.35.   178.35«.  Pan 
173.  Subpart  F 


49  CFR  '..-a.! 78.. 


Nature  ol  exemption  thereof 


To  authonze  marKilacture.  marketing  and  sa*  c'  --or!  DOT  specifica- 
lion  inside  packaging  of  teflon  PFA  piasx  s/-"*'  tc  DC-eSL. 
cofttamed  in  a  DOT  Specification  6D  stee.  ove'paci;  lor  shipmerii 
of  tip  to  70%  rxtnc  ac»a  a^c  tnose  co^ovve  too'as  a..""tO'  rec  i'  f- 
DOT-6D/2S  or  2SL  composite  pac*.agin9   (Moor^s  '    2  . 

To  authonze  shipmeni  o'  rr-.agnevu^  p'ai^tfs  coa't-c  Z'A-^'i":  s--*- 
rwt  less  than  149  microns  1^  no^O';'  soe^hca'iry  r?i  ar'-^jb-p 
watertighi.  po'yethysene  !:n^  woren  po'/prop/'er^e  bags  >r  t'^:» 
load  lots  only     MMe  '  I 


/ 
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New  Exemption— Continued 


No 


933&-M 


9367-N.... 


Application 
No 


EE  8910-X 


EE  9390-N 


EE  9394 -N 


Application 

No 


Exemption  No 


App4icam 


:XjT-E  9326 


DOT 

-E  3339 

DOT 

E  9340    

DC'T 

-£  BQ-be            ' 

DOT 

-E  9367 

Zartf^naiTii  if>c    Pdtn^enon  pa     

ASP  intemaiional  inc  ,  Cleveland,  TN 

Ptonoor  Plaslics  i   Services   Co..   Ltd 
Brampton,  Oni    Canada. 

CM  Mock  Ccnpany   C^moe,  TX    


Manno.     Technology  Champ*cr     interna- 
tionai  CcKp  ,  West  Nyack.  Nv 


Re9ulalii>n(s|  aflected 


49CFR 


173315.1. 


4T-6ER    173.30*   175.3,    175  85.   Parts 
172.^ 

49  CFR  178.19,     78253,  Pan  173,  Sub- 
part F 


49  CFR  17$119,  173.302(al(1), 
173  304(a)(1),  173.304(b)(1),  175  3, 
176  3 

49  CFR  173  182,  473.217,  173.2456 


Nature  ol  exemption  thereof 


To  auttionze  transport  o(  carbon  dioxide  refrigerated  liquid  in  non- 
OCT  specification  cargo  tank  that  "as  N?on  retesled  in  acco'd- 
arvre  with  MC-331  cargo  tank  reqjirements   (Modes  1  1 

To  authorize  transport  of  a  nonflammable  compressed  gas  in  an 
mside    nonrefillable.    non-DOT    specification    aluminum    cylinder 
j      (Modes  1,  5) 

I  To  auttHxize  manufacture    marking  ar>d  sale  of  ncn.OCT  speofK.a- 
Bon  rotalionaily  .TwWed.  linear  mediumdensity  polyetlyiene  porta. 
I      ble  tank  efKiosed  in  a  steel  frame,  for  shipment  of  corTos.ve 
liquids  (Modes  1,  2,  3  ) 

To  autnonze  manufacture  marking  and  sale  of  non-OOT  soec'ftca- 
bons  stainless  steel  cylinders,  for  irarsponanon  of  flammatiie  and 
nonflammable  gases  used  for  sampling  purposes   (Modes  1 ,  3,  4  | 

To  autrionze  marnifactura  marking  and  saie  of  large  non.[X;''r 
specification  collapsible  poiye^r-yiene  lincrl  woven  po^propvlen<? 
bulk  bags  having  a  capacity  of  appro  ximalety  2000  pounds  each, 
arxJ  top  and  bottom  outlets,  for  shipment  of  concsive  solids  and 
nitrates  (Modes  1   2  ) 


Emergency  Exemptions 


Exemptioo  f^ 


Applicant 


Regulation(s)  affected 


DOT-E  8910 


i 
Lanbar  Prodtx:is  LioKted.  Waterloo,   On-     49  CFR   178  19.  178  253,  Part  173  Sub- 
part F. 


tariC'  Canada 
DOT-E  9390  MarVAir    .nc     Ancr<3<a:)e    AK 


CXjT  -E  9394  Soutr-jfn   California   Gas   Company,   Los 

Angeles   CA 


.  175 ! 


49  CFR  172101,175  3. 

49  CFR  I73.34(c)ft).  178  35-20  . 


_L 


Nature  ol  exemption  thereof 


To  authonze  use  of  norvDOT  specification  rotaticnally  molded,  linear 
low  der-.sity  polyethylene  portable  lank  enclosed  m  a  steel  cage. 
for  shipment  ol  corrosive  'iquids   (Modes  1    2  ) 

To  authorize  carnage  of  larger  quantity  of  liquid  petroleum  gas  then 
auttKinzed  by  49  CFR  172  101  in  a  DOT  Specification  5i  portab'e 
tank  on  cargo-only  aircraft  (Mode  4  ) 

To  authorue  use  of  a  limited  number  of  existing  cylinders  i«ih 
markings  stamped  m  the  si'levirall,  tor  transportation  of  com- 
pressed ga'^es  (Mode  1  j 


Withdrawals 


Applicant 


Plasti-Dr.m  CcTKnation.  Lixhport,  IL., 


Regulation(s)  affected 


49   CFR    173.154,    173.217;    173  245b.    173.365 
17819. 


Nature  of  exemptior-  rneroof 


To  auttionze  use  of  removab'e  head  polyethylene  containers  as  an 
overpacK  (or  waste  HammaWe  liquids  for  disposal  (Modes  12.3) 


Denials 

9320-N     Request  by  Rohm  and  Hdds 
Company.  Philadelphia.  P.A  to  a'^thorize 
shipment  of  dichlorosilane  and 
tnchlorosilane,  classed  a  flammable 
liquid,  and  silicon  tetrachloride,  classed 
a  corrosive  m.aterial.  in  DOT 
Specif  I  ation  5A  steel  drums  denied 
February  14.  1985. 

9321-N     Request  by  The  L'niversity  of 
Iowa.  Iowa  City.  lA  to  authorize 
shipment  of  various  waste  hazardous 
materials  m  non-DOT  specification 
containers,  overpatked  in  plywood 
boxes  which  are  securely  mounted  to  a 
transport  vehicle  denied  February  13. 
Ifl85,  as  being  unnecessary. 

Issued  m  VVrfsh!P.i.>-on  DC.  nn  .M.irch  7, 
196,T 

i  R.  Crolhe. 

Chjef.  Exe:t!piions  Branch.  Office  of 
Hazardous  Materials  Regulation.  Materials 
Transportation  Bureau. 

[FR  Doc.  85-626.3  Filed  .3-14-85;  8:4.5  am) 
eiLLING  CODE  4910-80-M 


DEPARTMENT  OF  THE  TREASURY 
Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  March  12, 198S| 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  (listed  by  submitting  bureau(s)), 
for  review  ancl  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer.  Room  7221, 1201  Constitution 
Avenue,  N.W.,  Washington,  B.C.  20220. 

OMB  Number:  1512-0163. 

Form  Number:  ATF  F  3068  (5210.5). 

Type  of  Review:  Relnstate;Tient. 

Title:  Manufacturer  of  Tobacco 
Products  Monthly  Report. 

Clearance  Officer:  Howard  Hood. 
(202)  566-7077,  Bureau  of  Alcohol. 


Tobacco  and  Firearms,  Room  2228. 
Federal  Building.  1200  Pennsylvania 
Avt-nue  N'.W..  Washington,  D.C.  20226. 

OMffReviewer:  Milo  Sunderhauf. 
(202)  395-6880.  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C.  20503. 
Joseph  F.  Maty, 

Departmental  Reports  Managenrient  Office. 
(FR  Doc.  85-6205  Filed  3-14-85:  3:45  am] 
BILLING  CODE  4«10-25-M 


UNITED  STATES  INFORMATION 
AGENCY 

Englisti  as  a  Foreign  Language 
Institute;  Rwanda  and  Togo 

The  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Information  Agency  plans  to  sponsor  an 
English  as  a  Foreign  Language  (EFL) 
Summer  Program  for  twenty-five  English 
teachers,  inspectors,  curriculum 
specialists,  and  supervisors  from 
Rwanda  and  Togo.  The  six  and  one  half 
week  program  will  be  conducted  in  [uly 
and  August  1985,  beginning  either  the 
week  of  July  8th  or  15th,  We  are 
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requesting  detailed  proposals  from 
several  universities  which  have  an 
acknowledged  reputation  in  the  field  of 
EFL  and  special  expertise  in 
administering  cross-cultural  programs. 

The  summer  p.-oeram  will  be  a 
component  of  the  .Agency's  Teacher- 
Text-Technology  cm)  Initiative  which 
is  designed  to  support  the  efforts  of 
African  countries  to  upgrade  secondary 
education  and  related  teacher  training  in 
the  fields  of  English,  math,  and  science. 
During  visits  to  the  United  States  in 
1984,  Ministry  of  Education  officials  and 
educators  from  Rwanda  and  Togo  were 
exposed  to  Federal,  state,  and  local 
education  programs  at  the  secondary 
and  college  levels.  During  the  summer  of 
1984.  specialists  from  Rwanda  and  Togo 
participated  in  a  five  week  EFL  program. 
Based  upon  the  visits  and  the  1984  EFL 
program,  the  Bureau  of  Educational  and 
Cultural  Affairs  will  sponsor  a  program 
with  the  following  m.ajor  components. 

The  summer  program  will  have  three 
distinct  components.  One  component 
will  be  a  university  EFL  Institute  which 
will  provide  an  intensive  five  week 
period  of  plenaries.  presentations, 
workshops,  and  practicum.s  designed  to 
meet  the  special  needs  of  twenty-five 
English  teachers,  supervisors, 
curriculum  specialists,  and  inspectors. 
During  the  Institute,  the  host  university 
will  incorporate  cultural  features  as  well 
as  academic  sessions  and  practicums. 

A  second  component  will  be  a  one 
week  study  tour  and  practicum  at 
regional  or  metropolitan  EFL 
laboratories  or  centers  which  focus  on 
curriculum  development  and  training. 
Programs  should  be  scheduled  at  two 
sites.  The  Togolese  participants  should 
be  scheduled  at  the  Northwest  Regional 
Educational  Laboratory  in  Portland. 
Oregon.  The  Rwandans  should  be 
scheduled  into  a  different  laboratory  or 
center  during  the  same  week.  The 
programs  at  both  sites  should 
supplement  the  activities  of  the 
university  Institute. 

The  third  component  will  be  a  three  to 
four  day  educational  and  cultural  visit 
to  New  York  City.  During  this  period 
final  debriefings  will  be  held  with  USIA 
officers.  If  the  EFL  program  is  located  in 
New  York,  the  university  must  arrange  a 
three  or  four  day  visit  to  another  east 
coast  City. 

The  grantee  will  be  expected  to 
handle  all  international  and  domestic 
travel  and  logistics,  on-site  university 
arrangements,  coordination  of  activities 
at  the  EFL  labotatories  or  centers,  and 
the  educational  and  cultural  tour.  The 
five  week  EFL  Institute  will  orient  the 
Rwandan  and  Togolese  participants  to 
university  resources  and  those  in  the 
surrounding  community.  While  the 


overall  university  Institute  should 
address  general  EFL  issues  for  all 
twenty-fi\e  participants,  it  m^ust  also 
design  particular  workshops  and 
academic  lectures  to  address  country- 
specific  needs.  The  L'SIA  is  especially 
concerned  that  a  relative  balance  be 
maintained  among  lectures,  workshops, 
and  practicums.  Extensive  lectures 
should  not  be  the  usual  form.at. 

Information  from  Rwanda  indicates 
that  participants  will  likely  be  ten 
English  teachers  and  curriculum 
specialists.  The  EFL  teachers  and 
specialists  teach  classes  and  design 
curriiTulum  for  classes  of  35  or  more 
pupils.  Their  students  are  usually  15  to 
20  years  old:  English  teaching  begins  in 
the  first  year  of  secondary  education 
and  continues  up  to  six  years;  most 
participants  have  B.A.  degrees;  and 
participants  have  been  educated  in 
Rwanda  although  they  have  been 
exposed  to  non-Rwandan  instructors  at 
the  secondary  and  university  levels. 

Information  from  Togo  indicates  that 
the  fifteen  participants  will  likely  be 
English  "junior  secondary  and  senior 
secondary"  teachers,  inspectors,  and 
teacher  trainers  or  supervisors.  The 
participants  have  either  an  M.A.  or  a 
B.A.  (plus  a  diploma  in  TEFI,):  some 
have  received  training  from  non- 
Togolese  sources  in  Togo  such  as  the 
local  USIA  branch  or  the  British  Council 
Technical  Assistance  Program.  Some 
have  had  training  in  Great  Britain, 
Canada,  and  English  speaking  African 
countries.  Regular  classes  may  have 
forty  or  more  pupils;  and  over  100 
teachers  may  be  involved  in  one  EFL 
training  workship.  Upon  their  return  to 
Togo,  some  inspectors  and  teacher 
trainers  will  design  an  intensive 
program  for  teacher  training  to  cover  the 
entire  country.  The  inspectors  and 
supervisors  spend  approximately  one- 
half  the  time  with  school  inspection  and 
training;  upon  their  return,  about  one- 
quarter  time  will  be  devoted  to 
administration  and  the  remaining 
portion  with  teacher  training. 
Inspections  for  individual  teachers  occur 
once  every  two  to  five  years  with  the 
schools  receiving  the  results  two  to  four 
weeks  later. 

For  both  groups  of  participants, 
appropriate  plenary  and  joint  academic 
seminars  and  workships  should  be 
undertaken  on  topics  such  as 
communication,  psycholinguistic 
understanding,  microteaching.  and 
traditional  and  comtemporary 
audiovisual  equipment  and  material  for 
EFL.  Language  enhancement  and 
practical  classroom  training  are 
particular  needs  of  the  Rwandans. 
Administration  and  supervision, 
evaluation,  and  teacher  training  are 


special  needs  for  the  Togolese.  Our 
experience  indicates  that  participants 
will  be  among  the  best  teachers  in  their 
respecti\p  countries.  It  is  important  for 
the  grantee  to  assume  a  fdir  level  cf 
sophistication.  The  substantive  content 
and  pedagogical  methods  should  be 
blended  with  ample  time  for  interaction 
with  American  students,  faculty, 
administrators,  and  the  local  community 
to  develop  and  enhance  linguistic  skills 
and  experience  English  as  a  living 
language.  In  this  context,  the  host 
university  should  discuss  plans  for 
continually  incorporating  cultural 
com.ponents  in  the  EFL  Institute — 
educational  tours,  home  visits,  sports, 
civic  events,  and  sightseeing. 

Throughout  the  entire  EFL  progra.m 
African  participants  should  have  diverse 
opportunities  to  develop  their  linguistic 
skills;  have  extensive  opportunities  to 
interact  with  various  American  minority 
and  ethnic  groups  in  their  local  milieux; 
discuss  civic  affairs  with  state  and  local 
officials;  and  tour  state  and  national 
historical  and  cultural  sites. 

If  your  university  decides  to  submit  a 
proposal,  it  should  provide  a  detailed 
plan  in  response  to  the  above  needs. 
Insofar  as  possible,  outstanding 
professionals  from  other  universities, 
including  those  representing  minority 
groups,  should  be  involved.  The 
professionals  may  be  in  either 
linquistics  applied  to  EFL  or  aspects  of 
American  culture.  The  proposal  must 
clearly  demonstrate  quality 
management  capabilities  for  the 
orientation,  university  EFL  Institute,  the 
EFL  laboratories  and  centers,  and  the 
educational  and  cultural  tour.  The  EFL 
specialists  may  wish  to  work  with  their 
university  Office  of  International 
Programs  on  some  administrative 
components.  At  least  one  escort  should 
be  at  each  laboratory  or  center  site;  and 
three  escorts  (which  may  include  the 
director  of  the  overall  EFL  program) 
should  assist  the  group  in  .New  York. 
The  overall  quality  and  effectiveness  of 
the  program  hinges  upon  good 
administrative  and  managerial 
capabilities  to  enhance  positive 
interactions  between  African  educators 
and  Americans. 

The  program  should  include  a  two  to 
three  day  orientation  to  the  USA  and  the 
university  community.  Some  specific 
areas  to  address  in  the  overall  EFL 
program  are; 

(1)  Developing  and  evaluating 
standard  and  flexible  curriculum 
materials  and  texts: 

(2)  Providing  creative  instruction  to 
enhance  a  set  curriculum  designed  to 
prepare  students  for  standard 
examinations; 
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(3)  Designing  pedagogical  training  to 
develop  skills  in  classroom  teaching  and 
management— including  current  TEFL 
methodology; 

(4)  Designing,  administering,  and 
evaluating  diagnostic  tests: 

(5)  Arranging  teacher  training  and 
supervisory  sessions  to  handle 
individual  student  and  small  group 
needs  in  classes  with  forty  or  more 
students; 

(6)  Presenting  language  enhancement 
sessions  to  improve  the  participants' 
language  skills:  pronunciation,  syntax, 
and  reading: 

(7)  Visiting  on-going  EFL  or  ESL 
classes  in  local  education  or  community 
centers  which  present  African 
participants  the  opportunity  to  practice 
EFL  skills: 

(8)  Developing  curriculum  material  at 
the  university  Institute  and  the  regional 
or  metropolitan  EFL  laboratories  and 
centers:  and 

(9)  Designing  and  conducting 
workshops  to  train  EFL  teachers. 

Two  special  areas  of  consideration  for 
Rwandan  teachers  and  curriculum 
development  specialists  are: 

(1)  Participating  in  language 
enhancement  activities  in  a  variety  of 
formal  and  inform.al  settings:  and 

(2)  Practicing  classroom  teaching. 
Three  areas  of  special  consideration 

for  Togolese  inspectors  and  supervisors 
are: 

(1)  Conducting  observation  and 
evaluation  sessions  for  clas.sroom 
teachers; 

(2)  Organizing  and  conducting  training 
sessions  for  supervisors,  particularly 
through  workshops  and  oth-^r 
practicums:  and 

(,3)  Observing  foreign  language  classes 
in  American  pubKc  or  private  schools. 
A  panel  of  senior  USIA  officers 
experienced  in  EFL.  the  exchange  of 
international  educators,  and  African 
affairs  will  evaluate  the  proposals  based 
on  the  abt)\e  general  considerations  and 
the  folloumg  specific  criteria: 


(1)  Clear  evidence  of  the  ability  to 
deliver  a  substantive  academic  and 
pedagogical  EP"L  program: 

(2)  Demonstrated  high  quality  EFL 
program.s — experience  with 
Francophone  Africa  is  desirable; 

(3)  Evidence  of  strong  on-site 
administrative  and  managerial 
capabilities  for  inlernational  visitors 
with  specific  discussion  of  how 
managerial  and  logistical  arrangements 
will  be  undertaken: 

(4)  A  quality  evaluation  at  the 
conclusion  of  the  university  EFL 
Institute  and  after  the  overall  program; 

(.5)  The  experience  of  professionals 
and  staff  assigned  to  the  institute; 

(6)  The  ability  to  tap  local  and  state 
resources  for  the  university  Institute, 
including  the  orientation  and  cultural 
co.mponent; 

(7)  Access  to  EFL  professionals  and 
programs  from  various  universities; 

(8)  The  ability  to  arrange  a  one  week 
program  at  regional  or  metropolitan 
laboratories  and  centers  in  another 
geographical  area; 

(9)  The  design  and  plans  for 
implementing  the  educational  and 
cultural  tour  in  N'ew  York;  and 

(10)  Cost  effectiveness. 

The  proposal  should  provide  a 
specific  and  detailed  line  item  budget 
for  both  administrative  and  program 
costs.  The  budget  should  elaborate  and 
include  each  of  the  following: 

(1)  Tuition,  salaries,  benefits,  or 
services  (including  support  staff  and 
escorts — escorts  at  same  per  diem  rates 
as  participants)  for  the  entire  EFL 
program  plus  overhead  costs: 

(2)  Housing  and  board  at  the 
university.  EFL  laboratories  and  centers, 
and  in  .New  York  (for  example,  faculty 
residences,  graduate  dormitories,  home 
stays,  and  hotels): 

(3)  Transportation  costs  for  all  travel 
during  the  course  of  the  overall  EFL 
program  (this  includes  international 
travel  from  Kigali,  Rwanda  and  Lome, 
Togo  and  domestic  travel): 


(4)  Miscellaneous  costs  such  as  daily 
maintenance  allowance  ($20  per 
participant),  honoraria,  film  rental, 
certificates,  cultural  activities,  support 
material,  and  supplemental  book 
allowance  ($200  per  participant): 

(5)  University  contributions  or  cost 
sharing  and/or  private  sector 
contributions:  and 

(6)  Indirect  costs  which  should  be  held 
to  a  minimum. 

For  your  guidance,  our  experiences  with 
similar  institutes  would  indicate  that  the 
cost  for  this  Institute  should  probably 
not  exceed  5250,000.  Based  upon  the 
final  number  of  participants,  some 
budget  modifications  may  be  necessary 
following  the  award. 

Applicants  should  submit  10  copies 
each  of  a  500  word  summary,  a  proposal 
not  to  exceed  15  typed  double-spaced_ 
pages,  and  the  detailed  budget.  The 
budget  must  be  si^^ed  by  the 
appropriate  university  budget  and/or 
contract  office. 

Final  proposals  must  be  received  by 
close  of  business  on  April  25,  1985  for 
funding  in  May  1965.  Proposals  should 
be  submitted  to:  Dr.  Ronald  L. 
Trowbridge.  Associate  Director,  Bureau 
of  Educational  and  Cultural  Affairs, 
United  States  Information  Agency.  301 
4th  St.,  S.VV..  Washington,  D.C.  20547. 

We  will  provide  the  grantee  with 
biographical  and  related  information  on 
participants  prior  to  the  beginning  of  the 
program  so  adjustments  can  be  made  to 
suit  participants'  needs.  The  program 
will  likely  begin  July  8  or  15,  1985.  If  you 
have  questions,  please  contact      Dr. 
Beverly  Lindsay,  TTT  Coordinator. 
Bureau  of  Educational  and  Cultural 
Affairs.  USIA.  301  4th  St.,  S.W., 
Washington.  D.C.  20547;  or  you  may  call 
her  at  202-^85-7326-7326  or  485-8607. 

Ddted:  March  12.  1985. 
Charles  N.  Canestro, 
Federal  Register  Liaison. 
[PR  Doc.  B5-^266  Filed  3-14-8.T  8:45  am] 
BILLING  CODE  8230-0 1-M 
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This   section   of   the    FEDERAL    REGISTER 
contains   notices   of   meetings   published 
under   the    "Government   in   the   Sunshine 
Act-    (Pub     L.    94-409)    5    use     552b(e)(3). 

CONTENTS 

Hems 

Consumer  Product  Safety  Commission  1 .  2 
Equal  Employment  Opportunity  Com- 
mission    3 

Federal  Reserve  System 4,  5 

Kational  Science  Board ; 6 

Tennessee  Valley  Authority 7 

1 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  9:30  a.m.,  Wednesday, 
March  20.  1985. 

LOCATION:  Third  Floor  Hearing  Room. 
mi— 18th  Strert,  \\V„  Washincton, 
DC  . 

STATUS:  Partly  Open— Partly  Closed  to  . 

the  Public. 

MATTERS  TO  BE  CONSIDERED:  ATV 

Proposal. 

The  staff  will  brief  the  Commission  on 
action  options  on  All  Terrain  Vehicles. 
FOfl  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL; 

301—492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office 
of  the  Secretary,  5401  Westbard  Ave.. 
BetheFda.  Md,  20207,  (.301)  492-fi800. 

Dated:  March  13  1985 
Sheldon  D.  Butts. 

Of  pat y  Si'rrdorv 

|FR  Doc  85-6325  Filed  3-13-85;  1:28  p.m.J 

BILLING  CODE  635S-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  See  times  below. 
Tuesday.  March  19.  1985. 

LOCATION:  Room  456,  Westvvood 
lowers,  5401  Westbard  Avenue, 
Dethesda.  Md. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

8:30  a.m. 

1.  Commission  Staff  Briefing 

The  staff  will  brief  the  Commission  on 
various  matters. 

Closed  to  the  Public. 


9:30  a.m. 

2  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
various  Compliance  matters. 

3.  Enforcement  Matter  OS  #5043 

The  Commission  will  consider  Enforcement 
Matter  OS  »5043 

FOR  A  RECORD  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION.  CALU 

(301)492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D  Bu't...  Office 
of  the  Secretary,  5401  \Vcs;lid'J  .•\\p 
Belhesda,  Md.  20207.  (301)  492-b800. 

Dated:  March  13, 1985. 
\VR  Doc.  85-6326  Filed  3-13-85: 1;28  p.m.) 

BILUNG  CODE  63S5-01-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Tuesday,  March  26, 
1985.  9:30  AM  (Eastern  Time). 
place:  Clarence  M.  Mitchell.  Jr., 
Conference  Room  .\o.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  Street  \W., 
Washington,  D.C  2050". 
STATUS:  Part  w  11  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1  .^nnucnrement  of  .Notation  Vote[sl 

2  A  Report  on  Commission  Operations  A 
Briefing  on  the  Sunshine  Act  Regulations 

3  Proposed  Compliance  Manual  §  701, 
Introduction  to  the  Equal  Pa>  .Act 

4.  Proposed  Compliance  Man'-iai  §  801. 
Introduction  to  the  .\ge  Discrimination  in 
Employment  Act 

5.  Proposed  Contracts  for  Expert  Services  in 
Cnnnection  With  Court  Cases 

6.  Annual  Report  on  Coordination  of  Federal 
Equal  Employment  Opportunity  Programs 
for  Fiscal  Year  1984 

7.  Discussion  on  Whether  the  Commission 
Should  Issue  Equal  Pay  Act  Regulations 

Closed 

Litigation  Authorization:  General  Counsel 

Recommendations 

Note.— Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Pif-ase  telephone  (2021  634-6-48  at  all  times 
for  infcrmntion  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynt+iia  C.  Mattews. 


Executive  Officer.  Executive  Secretariat 
at,  (202)  634-6748. 

This  .N'otice  Issued  March  13  1985 

Cynthia  C.  Matthhews, 
Executive  Office.- 

Dated:  March  13,  1985 
|FR  Doc.  85-6428  Filed  3-1.3-65.  3,50  pm) 

BiLLIHG  CODE  «75CM)6-*I 


FEDERAL  RESERVE  SYSTEM 

Federal  Reserve  System,  Board  of 

Go\ernors 

TIME  AND  date:  10:00  am,  Wednesdav, 
March  20,  1985, 

PLACE:  Marriner  S,  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
.\W.,  Washington,  D.C,  20551. 
STATUS:  Open 
MATTERS  TO  BE  CONSIDERED: 

1,  Proposals  regarding  extensions  and 
revision.^  of  Report  of  Transactions  Accounts, 
O-her  Deposits  and  Vault  Cash  (FR  2900!  and 
rf '.aled  reports  (FR  2950,  2951,  2910a,  291  Oq 
2000  and  2001) 

2,  Publication  for  comment  on  proposed 
amendments  to  Regulation  J  (Collection  of 
Checks  and  Other  Item.s  and  Transfers  of 
Funds). 

3,  Any  item.s  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
ma>  be  ordered  for  $5  per  cassette  bv  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
InformaMon  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington  DC. 
20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr,  Joseph  R,  Coyne. 
Assistant  to  the  Board:  (202)  452-3204, 

Dated.  March  12,  1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  85-6283  Filed  3-13-85,  1048  am] 

BILLING  CODE  621(MI1-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Reserve  System  Board  of 
Governors 

TIME  AND  DATE:  Approxim.ately  11:00 
a,m.,  Wednesday,  March  20,  1985, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 


15.  1985  /  Sunshine  A'.!  Ntefiings 


place:  Mdrnr.pr  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

t  ntr.ince  between  20th  and  21st  Streets, 

NW..  Washington.  D.C  20351. 

STATUS:  r' 

MATTERS  TO  DE  CONSIDERED: 

1.  Proposed  purchase  of  computers  within 
the  Federnl  Reservp  System. 

2.  Personnel  actions  (appoir.tment.s. 
promotions,  assignmonis.  re^ssianmenls.  and 
•:.il.iry  actions)  involvir;^  indiviilujl  Federal 
Kpserve  System  rmpleyoes. 

3.  Any  items  cijrried  forwHrd  from  a 
previously  an.nounted  meetii!«. 

C0?1TACT  PERSON  FOR  MORE 
iNFORMATiON  .'. !     I jst.'ph  R.  Cov ne. 
Assistdnl  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated.  March  12.  1905.  * 

James  McAfee, 

Ajsvrrjte  Secretary  tif  !hf  Board. 

[FR  Doc.  85-6284  Filed  3-13-85:  10:48  am) 

BILLING  CODE   62'0-01-M 


n/>t;onal  sci£nce  board 

DATE  AHD  TIME:  S!jrch  22.  1985. 

9:00  a.m. — Closed  Session 
u  iO  :i.m  — Open  Ses.sion 

PLACE:  National  Science  Foundation 
Washington,  D.C. 

STATUS:  Most  of  this  meeting  will  be 
open  to  the  public.  Part  of  the  meeting 

MATTERS  TO  BE  CONSiOERED  AT  THE 

OPEN  session: 

li.  Minutes— Fubruary  1985  Meeting 

7.  Chairman's  Rsport 

8.  Director's  Report 

9  Internationa!  Science  and  ICnaineering 

10  Other  b'jsinrss 

MATTEr^S  TO  BE  CO:if51DE9ED  AT  THE 

CLOStO  3ESSI0M: 

1.  .Minutes— February  19«5  Meeting 


2.  NSB  and  NSF  Staff 

3.  Vannevar  Bush  Aw 

4.  .Man  T.  Waterman 

5.  Grants,  Contracts. 
Margaret  L.  Windus, 
E\rci:t:veOf(.\.;r 
|FR  Doc.  85-6;).-.r  Filr-a 
BILLING  CODE  7SS&-01-M 


^'ominees 

rd 
iwaid 

d  Programs 


a  n 


3-13-85:  3:03  pni| 


TENNESSEE  VALLEY  ,  kUTHOHITY 

Tennessee  Vallev  .-'Authority  (Meeting 
No.  1346). 

TIME  AND  date:  10:ljj  a.m.  (e.s.t.) 
Tuesday.  March  la, 

PLACE:  TVA  West ' 
400  West  Summit  I 
Tennessee. 

STATUS:  Open. 

Agenda 

Status:  Open. 

Agenda 


h985. 

ower  Auditorium. 
11  Drive,  KnoxviUe. 


Approval  of  minute: 
Febriiarv  26,  1985. 


of  meeting  held  on 


Discussion  Items 

1.  Review  of  the  Lar.d  ind  Water  201 
Program — regional  soil  and  water 
conservation  effort  Livolvir.g  all 
agricultural  agencies 

Action  Items 

A— Budget  and  Financ  ng 

Al.  Adoption  of  Sup|)!emental  Resolution 
Auth,)rizing  1985  Series  B  Power  Bonds. 

A2.  Resolution  Auihirizing  the  Chairman 
and  Other  Executive  CJfficers  to  take  Further 
.'\c:tion  Relating  to  Issuance  and  Sale  of  1985 
Series  B  Power  Bonds. i 

B — Purchase  Awards 

Bl.  .Wgotiation  6-12  04;i— Rebuild  Four 
50(>-kV  Power  Transfo  mers  from  Two 
Winding  Step  Up  Unil^  to  Three  Winding 
Transtr.ission  Units  foitUse  at  Maury. 
Tennessee.  Substation, 

B2.  Amendment  to  Contract  7lC62-a4n4-2 
with  Bahcock  &  Wilco;i  Company  for  the 
Nuclear  Steam  Supply  Systems  for  Bellefonte 
Nuclear  Plant  Units  1  and  2. 


C — Power  Items 

Cl.  Renewal  Power  Conlract  with  City  of 
Hickman.  Kentucky. 

D — Personnel  Items 

fJl.  Personal  Services  Contracts  with 
Datronics.  Inc.  (New  York.  New  York): 
Consultants  H  Designers  Inc.  (McLean. 
Virginia):  American  Computer  Professionals. 
Inc  (Charlotte.  North  Carolina):  and  (jenasys 
Corporation  (Rockville.  Maryland)  for 
CompiiiLT  Systems  Services.  Requested  by 
the  Office  of  Corporate  Services. 

D2.  Contract  with  Coopers  &  Lybrand, 
Philadelphia.  Pennsylvania,  for  Professional 
Acrounting  St:vices.  Requested  by  the 
Comptroller. 

E — Real  Property  Transactions 

El.  Grant  of  Permanent  Easement  to 
Seward  B.  Norns  fi3r  the  Construction  of  a 
Restaurant.  Shopping  Area,  and  Associated 
Parking  Facilities.  Affecting  .Approximately 
5.8  acres  of  .Melton  Hill  Reservoir  Land  in 
.Anderson  County.  Tennessee — Tract  No. 
XMIIR-48CDE. 

F2.  Proposed  Abandonment  of  Easement 
Rights  Affecting  Approximately  0.83  Acre  of 
Cliatuge  Reservoir  Land  in  Clay  Countv. 
Noith  Carolina— Tract  No,  CHR-92F 

F — Unclassified 

Fl.  Supplement  to  Interagency  Asreement 
with  the  Federal  Emergency  Management 
Agency  to  Provide  Additional  Funding  to 
TVA  for  the  Inclusion  of  10  Additional 
Communities  in  the  Evaluation  of  the 
Effectiveness  of  Floodplain  Management 
Programs. 

F2.  Revised  TVA  Code  Relating  to  Flood 
Control  an  Flood  Damage  Reduction. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Cr.ivep.  H.  Crowell.  jr.. 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-8000.  Knoxville.  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office,  (202)  245-0101. 

Dated;  March  12.  198.5. 
W.F.  Willis, 
Centura/  Maiuiiior. 
jFR  Doc.  85-6316  Filed  3-13-85:  12:16  pni| 
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Friday 

March  15,  1985 


Part  II 


Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction;  General 
Wage  Determination  Decisions;  Notice 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3.  19.31,  as  amended  (46  Stat. 
1494.  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (includina  the  statutes  listed  at 
36  PR  306  (19~0)  following  Secretary  of 
Labors  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-63.  48  FR  35736  (1983).  and  6- 
84,  49  FR  324:'3  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR.  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931,  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  6-84.  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR,  Parts  1  and  5. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S  Department  of 
Labor.  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washington,  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


Mar  1  1985 
Mar  1  1985 
FeO  8  1985 


Mar  16  19B4 
Mar  23,  1984 
9  1984 
16  1984 


Jan 


Caiilofnia.  CA84-5022 Oct  5   1984 

Idaho 

1085-5013 

ID85-5014 „„ 

Blinois   1185-5008 „ 

.  Kentucky 

KY84[1007 „„., 

KY84-101 1 „ „ „ 

KY84  - 1 003 .' ,...- 

KY94-1006 Mai 

KY84-1010 Mar   30,  1984 

Kr34-1009 Mar    23,  1984 

M.f>neso(a.  MN85-5006 Feb   1    1985 

New  Ycx*. 

NY81-3039 „...    June  12.  1981 

NY83-3027 _.„„ July  22,  1983 

NY84-3044 .„.„„„ Dec   7.1984 

OKlanoma  OK84-4049 Sept  7  1984 

Virginia:  VA82-3033 Dec    3    1982 

Wisconsin; 

WI84-5038 Oct    19   1984 

WI84-5029 „ Oct   12.  1984 

WI84-5036 „ Oct   19   1984 

WI84-5034 ... Nov   2    1984 

WI84-5039... Oct   19.  1984 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  number  of  the  decisions 
being  superseded. 


Colorado  C083-51 13(0085-5015) July  15    1984 

Massachusetts: 

MA84-30i0(MA85-3ai3) Apf  6.  1984 

MA84-3008(MA85-3014) Mar   30    1984 

MA84-3007(MA85-3015) Apr  6   1984 

Signed  at  Washington.  U.C.  this  8lh  dtiy  of 
KUrch  19H,S 

fames  L.  Valin, 

Assistanl  Administrator. 

BILLING  CODE  4S10-27-U 


DEClSICfl   NO.    CA84-5022- 
MOD    *5 


(49    FR 


39416-(10/5/84) 


Alaneda, 
Count le] 
Call  fori  la 


Change: 
"Footnoi 
February 


Add 

Clazleri 

I     Area  7 

Defln 

Lake 

San 

and 


Fri  n< 


MODIFICATIONS  P.    1 


•lODIFICATIONS  V .    2 


Alpine,   Aaiador 
.   etc.. 


a,"  published   on 
15.    1985,    to  read: 
'Footnote  b." 


tlon  of  Area   7: 
irln,    Mendocino, 
icisco,    San  Mateo 
Count  ies 


S20.95 


S6.31 


DECISION  NUMBER  MN35-5006  -  MOD 
(50  FR  "837  -  February  1,  19o5) 
Anoka,    Eenton,   Carlton,   Carver, 

Cook,    Dakota,   Hennepin,    Itasca 
j  Koochiclllng,    Lake,   Ramsey, 
I  St.   Loula,   Scott,   Sherburne, 
I  SCeama,  &  Waahlngton  Countlea 

Hitmasota 


3ECISI0N  NO.    ID85-50n    -    Mod*: 
-|C50   FR   8567   -   March   1,    1965) 
Kdams,    Bannock,    Bear    Lake, 
einghatn,    Blaine,    Boise,    Bonne- 
iviUe,   Butte,   Canvas,   Caribou, 
fcassia,   Clark,   Custer,    Elmore, 
Franklin,    Fremont,   Ccm,   Cood- 
iing,    Idaho   (South  of    the    i*blh 
tParallel),   Jefferson,    Jerome, 
iLemhi,    Lincoln,   Madisgn,   Mini- 
lioka,    Oneida,   Owyhee,    Payette, 
jPowev,   Teton,   Tvin   Falls, 
Wallay,   and  Washington  Countits 
Idaho 

CHANCE: 
CARPENTERS: 
Area   1 

PLUMBERS: 
Area   2 

SHEET  METAL  WORKERS; 
Are*    : 


!Ad4t 

I  PalBUTi 

ATM 

Drywa:  1 

Sand*!  a 


Tapari 


Haarty 
llatH 


$17.01 
12.76 


Frln9« 


51.72 
1.72 


JECISION   NO.    ;D»-5014   -    Mod«; 


(50   FR   8567    .   March    1,    15:5; 
^da   and  Canyon  Counties,    Idaho 

CHANCE: 


$10,17 

52.03 

12.39 

3.41 

1 : .  00 

1.24 

DRYVALL  HANGERS   4   FI'-ISHEFS; 

Area  1 : 
Finiahera 
PLUMBERS: 

Area  1 

Area    2 
SOFT    TUiCf    LAYERS  I 

Ares    1 
TT'JCk:   DPiVERS: 

Area   1 
ROOFERS: 

Araa  2 


$12.25 

14.17 
14.  OS 

10.94 

9.69 

11.00 


$1.68 


3.86 

S.49 


1.63 


■  M« 


DECISION'    «yY84-lCC"'-Mo[jlf   ' 7" — 

(49    FP    9999-"arch    16,     :9«4)m«„„ 
Hardin,    Jefferson    aic? 
Meade   Cos. ,    Fertucky 

CHANGE: 
POWER   EODIPMENT 
OPERATORSj 
CLASS    A 

CLASS    B 
CLASS    C 


14.92 
12.18 
11.4] 


DECISION  tr.yfA-i::i-foif! 

(49  FR  llC'f-^arch  23, 
1984) 
Fayette  a-e  Franklin 

Cos. ,  Kentucky 

="  H  A-SG  E  : 

POKEP    EC'IfENT 

OPEPATCPF: 

CLASS    A 

CLASS    B 

CLASS   C 


14.92 
12.18 

11.43 


rEci?ioN  «FYe4  -::r3-Mo<;«7 

'  i^    FP  9C57-January  9, 

:9?4 ) 

McCracken  Co..  Fe^tjc-y 

"HANGE 

POWER    EOCIP^EVT 

OPBHATOP.=  : 

CLASS    A 

CLASS    B 

CLASS    C 


14.93 

12.18 

11.41; 


DECISION 

•  ifY?4-lCCe 

-ModlS 

(49    FR 

399 

^'-Marcrh 

If, 

1984) 

Kar ren 

Co 

. ,     Kert. 

cky 

CHANG!: 

POVEP   E?t: 

P-ENT 

OPERA  TT 

5PS 

CLASS 

A 

CLASS 

P 

CLASS 

r 

14.92 

12.18 
11.41 


2.75 
2.75 
2.75 


«FT6«-10in-f'od«  J 


2.75 
2.75 
2.75 


45    rp    ;:=pp-"arch   30, 

:9P4 1 

Fort  Carpbell 
(Christian  County, 
Kentucky   4   Montgomery 
County,    Tennessee) 

CHAHOEi 
POWER   E"DIP«'ENT 
OPERATORS: 
Kentucky  portioni 
CLASS   A 
CLASS   B 


■LASS 


14.92 
1?.18 

; : .  4 : 


2.75 
2.75 


2.75 

2.75 
2.75 


DECISION    trY84-100°-"od»l 
(49   FR   11065-March    2^, 
1984! 
Boyd    Cc . ,    'e" t jcky 

CHANGE; 
A?B'"?TC':    WC^'ERS 
PCKEP    EC":  ?>•■ '-•.•"■ 
OPEPATTRSi 
'"LAS';    A 
CLASS    B 
CLASS   C 


OECISION  NC. 


19.15 


14.94 
12.20 
11.43 


2.7I> 


2.75 
2.75 
2.75 


(50   FR    5-e6    -    FeSrusry    6,    li;i 
Adams,    Bond,    Boone,    Brown, 
Bjreau,    Calhoun,   Carroll,    Cass, 
■^lirton,    DeKalb,    Fulton,    Greene 
'lar.cock,    Henderson,    Henry, 
Jersey,    JoDaviess,    Knox,    Li- 
jSa'.le,    Lee,    Livingston,    Logan, 
W:Donough,    McLesr,    Macoupin, 
tHarshaU,    Hasor,    Menard,    Mercer 
IMonrot,    Mor  igo»ri«rv  ,    Morgan,    Ogli 
iPike,    P-jtrair,    Rar.dclph,    Rock- 
Island,    Schu%;er,    Scott,    Stark, 
Stephenson,   Warren,   Washington, 
Uhltaslde,   Winnebago  4  Woodford 
Counties,    Illinois 


ADD: 
AREA  DESCRIPTIONS: 
Carpenters: 

Area   17;    JoDaviess  County 
Electricians: 
Area    5:      Rock    Island    sr.d 
Whl teslds   Count les 
CHANCE : 
BRICKLAYERS^     CA.-.klF.S; 
CLEA-NEfS    i   STONEMASONS:  ' 

Ares   t  I    $17.22 


52.88 


••J 

» 

a» 
X 
I. 

09 

a 

< 

z 

en 


O. 

a: 

«< 

a 

n 

3" 


CO 


z 

c 

n' 
n 

CD 


MODITICATICNS  P.    1 


DECISION 'NO.    MY81-3039 

~m 


MOD. 
(46  FR    3ll89 

1981) 
MONROE   COUNTY,    NEW   IfORK 


June  12, 


CHANGE; 


Federal  Reqlster  citation 
on  MODS.  6  throuah  11, 
published  on  April  15, 
1983,  JuXv  8,  1983,  Febru 
ary  17,  X984,  May  25,  1984,| 
June  22,  1984  and  December 
21,  1984,  respectively,  to 
read:  "(46  FR  31189  -  June 
12,  1981)" 

PAINTERS  I 

Brush:  Roller:  Taper 

Orywall  wiper 

Walloovtrinq;  Stilts      i 

Swing  scaffold,  window 
brackets  or  other  hanaed 
scaffold,  cherry  pickers* 
mechanical  lifts  4  mecha- 
nical lerial  ladders  on 
or  in  liuildings  or  struc- 
tures I  or  more  stories 
in  heiiht;  structural 
steel  or  iron  up  to  40ft. 

Spray  painting,  water 
hydroblastinq  i   metal 
tlastinq;  Mechanical 
taoer 

Structural  steel  and  iron 
40  ft.  and  over  i 

Sandblasting  (from  ground 
or  solid  platform)       ; 

Sandblastinq  (from  any 
hanging  platform 

Steei^lejack  : 
Brush  4  Roll 
Spray  painting 
Sandblasting 

Bridges! 
Brush  (  Roll 
Spray 
SandbKsting 


13.77  ■  4.01 

13.97  :  4.01 

14.02  4.01 

i 


14.27      4.01 


14.37 


4.01 


14.47  i  4.01 

I 

14.52!  4.01 

14.7?!  4.01 

15.27  4.01 

15.871  4.01 

16.27  I  4.01 

15.271  4.01 

15.87)  4.01 

16.27'  4.01 


-SECISION  NO.  K\83-3027  - 


45  FR  ?3622  -  July  22, 
-  1983 
NASSA-  i   S-TFCLK  co'j>it:es, 
NEW  YORK 

ADD; 

LINE  CONST?:™:  ON 

CHANGE  : 

ELECTRICIANS: 
Suilding 


Wiring  of  single  or  mul- 
tiple family  dwellings 
and  apartments  up  to  and 
including  2  stories 
Installation  of  televl_:ioT 
receivers,  radio  recei- 
vers, record  players  and 
associated  apparatus  and 
ar.t.enna  and  hone  appli- 
ances and  closed  circuit 
T.'  and  multiple  outlet 
distribution  systems, 
sound  and  intercoraaunica 
tion  systems  and  coonar- 
cial  electromechanical 
devices  and  appliances 
where  such  is  not  part 
of  an  electrical  contracB  11.075 
PAINTERS  ^ 

Nassau  County  (Remainder 
of  County)  4  Suffolk  Co. 
Painters  4  Orywall 

finishers 
;   Spraying;  scaffold  or 

rolling  scaffold  over 

19  ft. 
Sandblasting;  structural 

steel 
Repaint  of  hospitals, 

schools  and  apartment 

houses  ;  13.55   5. 16 

N-Y84-3044  - 


Ram 

■■mfttt 

20.30 

.25* 
38.5* 

20.30 

.75* 
35.5% 

14. CO 

1 

3S.7S 

' 

16.98  ,  5.28 


20.24 


Mst.  «; 

(49    FR   4^964    -   December   7, 

19841 
ST.    LAWRENCE,    LEWIS    4 
JEFFERSON    COUNTIES, 
NEW    YORK 

CHA-NGE: 


The  heading  on  the  modifi-  ■ 
cation  puSlished  on  March  1» 
19«5  to  cite  -^84-3244"  ! 
flnd    to    real    ".MOD.    »1" 


MODIFICATIONS  P.   4 


Zoal 


DECISION  «  OK84-4049 
MOD.  No.  6 

(49  FR  iit'l    -  Se^te.-J:er 
7,  1994 

Adair,  Atcka,  9r y 
Cheronee,  Craij-  Creex, 
Delaware,  HasKcll,  Hughes 
Leflore,  Laticer,  .Mcl.-.toiti 
Mayes,  MusKOoee,  Nowata, 
Oitfuanee,  OicBulgee,  Csage^ 
Ottawa,  Pawnee,  Pittsturgi 
Pushmatana,  rogers,  Tulsa 
Sequoyah,  wagoner,  and 
Washington  Cos.,  Oklahoma 


change: 


iD.  VA82-3033- 


CLASSIFICATION  DEFIWITION 

Carpenters,  Millwrights 
and  Piledriven^en; 


,  Area 


{Tulsa,  Pcaers.  Ma.ps, 

ICreeK,  Craia,  Delaware     j 

land  that  part  cf  Osage   .  | 

County,  South  cf  Hw\ .  »20, 

'including  all  of  the  town 

'of  Hominy  and  that  part  of 

Pawnee  Courtv  east  cf 

State   K.sr.way  ti^. 


r'io'f      DECISION 
'•'>^"'      MOD .     1 9 

(47   FR   S4  74  4-December    3,' 

{1982) 

HENRICO   COUNTY    4   THE    INDE' 
[PENDENT  CITY  OF  RICHMOND 

'OMIT: 

'ELECTRICIANS: 

I  ZONE   I-within  a   12   air 

I  mile  radius  of   Staples 

Mill*  Road  and  Broad 
I   Street   in  the  City  of 
j  Richmond 
1  ZONE   Il-remainder  of   city 

of   Richmond  and  Henrico 

County 


MOUtT 

Raui 


13.85 


1S>>« 


14.60      15S* 


ADD: 

Electricians 


14.35 


13)]% 


s. 

9 

X 

< 

p 

Z 

p 

en 


o: 

k 


Z 

o 

o 


DECISIO^ 


MODIFICATIONS   P.    5 


MODIFICATIONS    P. 


NO.  Wia4-5038- 


MOD.  *2  • 
(49  FR  *1148 
October  19,  1984) 
Milwaultae,  Ozaukee, 
Waukesha  and  Washington 
Counties 

OMIT: 

Forklift  from  Group  3  and 

Group  4  Power  Equipment 

Operators 

ADD: 

Forklift  to  Group  5  Power 

Equipmtnt  Operators 
Plasterars  Laborers 

CHANGE : 

Bricklayers 

Electricians 

Ironworkers: 

Structural,  Ornamental 
and  Reinforcing 
Roofer c 

Sheet  Metal  Workers 
Residential 
Laborers: 

Group   1 

Group   2 

Group   3 

Group  4 

Group  5 

Group   6 

Group  7 

Group  8 


Hourty 


Prt»9* 
MlMfits 


DECISION  NO.    WI84-5029    - 


12.73 


15.63 
16.67 


14.81 
14.35 
15.78 
11.54 

12.62 
12.73 
12.84 
12.93 
13.13 
13.23 
13.28 
13.48 


3.82 


MOO ■  *  1 

, (49  FR  40151  - 
'October  12,  1984) 

Barron,  Dunn,  Polk  and 

St  Croix  Counties, 

Wisconsin 

CHANGE: 

Asbestos  Workers 
Bricklayers 
Ironworkers: 

Structural,  Ornamental 
and  reinforcing 
Plasterers 


3.75 
2.24  + 
13 1}% 


5.75 
3.44 
4.86 
4.86 

3.83 
3.83 
3.83 
3.83 
3.83 
3.83 
3.83 
3.83 


BMiC 
Houriy 
Katit 


Frini* 


$18.32    $3.65 
15.35  I    2.09 


17 .10  1    3.64 
15.35       2.09 


DECISION    NUMBEP    WI-8*5C36- 
MOD.    No.     1  ~ 


Hourly 
Haiti 


FrlKfl 
BaM'in 


(49  FR  41147  - 
October  19,  1984) 
Juneau  County,  Wisconsin 

CHANGE : 


Asbestos  Workers 
Bricklayers 
Carpenters: 
South  of  Hwy.  321  and  East 
of  County  Trunk  #8  0 


Carpenters  i 
floor  layers 
Millwrights  i 
men 
Electricians 


Glaziers 

Lathers 

Sheet  Metal  workers 

Tile  Setters 


fcft 


Pi  le::r  iver  ■ 


$17. 
14. 


13.61 


$2.88 
2.35 


2.21 


14 

01 

2.21 

15 

51 

.90  + 
10-V8% 

16 

27 

.93 

12 

66 

3.16 

14 

48 

2.00  + 
3% 

14 

05 

2.35 

DECISION  NO.  WI84-5039  - 

MOD .  II 1 

49  FR  41149  - 

October  19,  1984 

Racine  County  Wisconsin 

OMIT: 

Fork  lift  Operators  from 
Group  3  and  Group  4 
Power  Equipment  Operator: 

ADD: 

Fork  lift  Operators  to 

Group  5,  Power  Equipment 

Operators 

CHANGE : 


Bawc 

Hourly 
Kitn 


frt"««   1  DECISION  WI84-5034 
••""*'   HOD  «5 


(49  FR  44191  - 
November  2,  1984) 
Green  and  Rock  Counties 
Wisconsin 

CHANGE : 


Carpenters: 
(West  of  Highway  #75 
Millwrights 
Piledrivermen 
Carpenters: 
(Remainder  of  County:) 
Carpenters  (  Soft  Floor 

Layers 
Millwrights 
Piledrivermen 
Cement  Masons 
Ironworkers 


16.29 
15.74 


15.11 
15.40 
15.20 
13.32 
14.81 


Electricians 

Glaziers: 

Northern  2/3  of  Cos. 
Plumbers  t   Steamf itters 
Tile  Setters: 

Contract  over 
$850,000 

Contract  $850,000 
I   or  less 


2.51 
2.51 


1.96 
1.96 
1.96 
1.95 
5.75 


Houfly 

■out 


rrtnta 
B«A«fits 


$15.92 


16.23 

17.37 


14.08 
10.78 


$.87- 
13-1    ■=* 


.93 
2.50 


2.55 
2.55 


a 

a. 

» 


X 


'A 


z 


c 

Si 


STATE  ;   COLORAOC 


DECISION  NUMBER  CO85-5015 
Supersedes  Decision  No.  C0» 
DESCRIPTION  OF  WORK:  Buildi 
and  apartments  up  to  ana  i 


ASBESTOS  WORKERS  I 

BOIL9UtAKERS  ' 

BRIC14.AVEBS:  Stone-masons: 
Area  1 
Area  2 

Area  3  i 

Area  4  } 

Area  b  i 

CARPSiTERSt  ' 

Adams,  Arapahoe, 
Boulder,  Denver  and 
Jefferson  Counties: 
Pro:ects  under S2, 500,000 
Projects  $2,500,000 
and  over  1 

ReiTvamina  Counties        | 
CEMENT  MASONS:  | 

;  Cen«nt  Masons  j 

KorJcmg  witn  composition  j 

materials  and  color 
Working  on  scaffold,      j 
swmq  stage,  or 
temporary  platform      [ 
ov«r  25' 
DRYWALL  INSTALLERS         ^ 
ELECTRICIANS:  ' 

Eibart,  Park  Counties: 
Electrician,  Technicians 


SUPERSEDEAS  DECISION 

COUNTIES:  Adars,  Arapahoe, 
Boulder,  Ciear  Creek,  Denver, 
Douaias,  Facie.  Elcert,  Gilpin, 
Grand.  Jefferson,  Laite,  Larimer, 
Moraan.  Park,  Sumrit,  and  Weld 
DATE;  Date  of  Publication 
datea  July  lb,  lii83,  in  48  FP  32451 
ects  (does  not  include  sir.cle  taimly  nomes 
♦  stories: 

Friiitt 

■  **^"'     |FLLVATOR   (.ONsTRLCTCPf 
~I  i   Mechanics 

$3.04 


3-5113 
ng  Proj 
ncluain 

Blue 

Hourly 


Bilk 


S10.75 
14.97  I 

14.49  ' 
14.35  - 
14.05| 

14.49 


,  .,..  Helpers 

i.3/3|  Probationary  Helpers 

GLAZIERS 
2-Oi   IRONWORKERS: 
^•'^'^    ,   Structural,  Orna.-er.ta. 
^•'*  !  and  Reinforcinc 
2-00  [LABORERS: 


>!"■''  a-2.b9 
12. 5S  a*2.69 
8.985       I 
13.80  b+1.52  I 


15.50    3.53 


2.01 


10. 3«  I    3.12 


12 
10 

63 
38 

3 

i 

12 
12 

13 

79 

2 

32 

14 

29 

2 

32 

14.04 
14.87 


Remaining  counties: 
tleetrical  worJt  -        | 
total  cost  S150. 000.00    I 
or  sore:  i 

Electricians,  Technicians 

Elactrlcial  work  total 
cast  3150,000.00  or 
l»ss 
tlectricians, 
i;echnicians 


16.12 


16.70 


15.20 


2.31 
♦  31 


I 

i 

2.60  ' 

3+3/10% 


2.60+ 
-3/10% 


Zone  1: 
Group  1 
Group  2 
Group  3 
Zone  2: 
Grouo  1 
Group  2 
i  Group  S 
(LATHERS 
^lARBLE  SETTERS 
Area  1 

Area  2  . 

MILLWRIGHTS 
PAINTERS! 
Area  1 i 
Brush  and  Rolli  Hard-   ! 
wood  Finishers'  Sand- 
blast, Pot  Tenders 
Drywail  Finishers  'hanii 
Spray:  Swing  Stage  and 
Chair;  Sandblast  !ex-   i 
terldr):  Hazardous 
Work:*  Papernangers  ; 
Dryii^l  Finishers  'tool 
Sandblast  (interior' : 
Steeplejack 
Area  2 : 
Brush  and  Pell:  Hard- 
wood Finishersr  Sand- 
blast, Pot  Tenders 
Drywail  Finishers  (hand) 
Spray:  Swing  Stage  anc 
Chair;  Sandblast  (ex- 
terior) ;  Kazarcous 
work;  Paperhanaer: 
Drywail  Finishers  (tool) 
Sandblast  (interior); 
Steeplejack 


5.20|    .15 
8.6512.04 

8.90   2.04 

5.2(5i    .15 

7.65 12.04 

7.90:2.04 

13.44  1    .01 


13.3111.55 
15.5312.79 
14.66i2.39 


12.  10 
12.44 


1.88 
1.8R 


12.79    1.88 


14.  11 


1.88 


15 

89 

2 

33 

if 

14 

2 

33 

16 

49 

2 

33 

17 

81 

2 

33 

DECISION   NO.    CO85-5015 


PLASTERERS 

PLC.^IBERS  :    Steamf  itters : 

Area    1 

Area   2 

Area  3 
ROOFERS 

SHEET  METAL  WORKERS 
SOFT  FLOOR  LAYERS 
SPRINKLER  FITTERS 
TERRAZ20  WORKERS 
TILE  LAYERS: 

Area  1 

Area  2 
TILE,  MARBLE  AND  TERRAZZO 

FINISHERS: 
Finishers 
Floor  Grinders 
Base  Grinders 

POWER  EQUIPMENT  OPERATORS: 
i  (Other  than   for  work  in 
'  Tunnels,  Shafts,  and 
'  Raises) : 

''.roup  1 

Group  2 

Group  3 

Group  4 

Group  5 

Group  6 

(For  work  in  Tunnels, 

Shafts,  and  Raises): 
j  Grouo  1 
I  Group  2 
' Group  3 
' Group  4 
. Group  5 

Group  6 

Group  7 

'  FRINGE    BENEFITS: 

'  S3. 20 


Paee    2 


Hou'^r 


ft»M*'M 


S13.44  ;s    .01 


12.90 
15.15 
17.27 
13.32 
16.03 
13.14 
16.67 
15.53 

13.31 

15.53 


9.55 

9.70 

10.25 


3.60 

3.65 
[   3.13 

3.13 
3%+3.53'Group 
;   3.23       Croup 


2.83 
2.79 


1.55 
2.S4 


I  TRUCK    DRIVERS: 

Ctroup  1 
ICroup  2 
'.Group    3 

[Group  t* 
Group  5 
6 
7 
8 
9 


jGroup 
Croup 
JGroup  10 
Group  11 
jGroup  12 
jGroup  13 
{Group  14 
{Group  IS 
'Group  16 
Group  17 
iGroup  18 
iGroup  19 
IGroup    20 


.ZONE    1    ZONE    2    1 


I  11.26 

111. 61 

11. 06 

Il2.ll 

! 12.26 

13.41 


08 

08 

11.93. 
12.28! 
12.63  I 
12.76  I 
12.93  ' 
13.08 


FRINGE  BENEFITS: 
S2.94 


Sh,c 

Mowrty 
RalM 


ZONE    1 

ZONE    2 

;S12.91 

SU 

65 

1   13.01 

78 

1  13.11 

i  13.21 

14.81 

14.86 

1  U.91 

!  14.96 

i  15.01 

!  15.06 

!  15.16 

' 15.21 

1  15.31 

'  15.46 

1  15.51 

!  15.61 

J15.71 

j 15.81 

' 15.91 

16.11 

*' 

X 

n 


o 


0= 


2 


\ 


DECTSIOB  HO.  CO85-5015 


T*f    3 


Rtc«lv«  rate  prescribed  for  creft  perforTilni  operation  to 

w-'l"^  welling  li  Incidental 


FOOT *■-:!;  5  . 

a.  Emplover  contrlbutea  83  basic  hourly  rate 


and  61  basic  hourly  rata  for  6  Bontha'  to 
Vacation  Pay  Cradlt.   Sevan  Paid  Holidaya:  N 
Memorial  Day;  Indepandenca  Day;  Labor  Day:  T 
Friday  after  Thanka^lvlm  Day;  and  Chrlatxas 
|3  daya  Paid  Vacation  afttr  1600  hours 


for  over  5  years   servlc 
5  years'  service  as 
New  Year ' a  Dav ; 

Thanksgiving  Pay; 


AREA  DESCRIPTIONS 


BtitCKI-ATERS  :  Stoneaaaooa: 
Area  1  :  Eagle  County 
Area  2:  Boulder  and  Grand  Counties 
Araa  3:  Elbert,  Lake  and  Park  Counties 
Area  4:  Larlaer  Countv 
Area  5:  Renalnlng  Counties 

■GARBLE    SrrrTRSi 
Area    1.      Elbart,    Lake,    and   Park   Countiea 
Area    i:      R«maininq    Counties 


r  A:>rrERi 


Aiea 


Piji  County    (southam  half) 

Peaairunq  Oourtias   inclijdinq  northern  half  of  Park  County 


p-^-MBERS:  steamf ittars: 

Area    1  SOj^herr.   portion  of   Douqlas.    Fiber-,    a-.i    -irt    :ojr,tles 

Araa   2  Bouldar  County 

Area    1  Bmiainir.a  Counties    (including  northarn  portio-s  cf     Doudlaa. 

Eltxsrt,  and   Park  Countiaa) 


Tile   Layers: 
Area    1        Eibert.      I,*ke  and  Park      Counties 
Area    2:       Reraaininq  Counties 

LABORERS : 
LABORERS  ZONE  1 
Adaas.  Arapahoa,  Boulder,  Denver  and  J-fferson  Counties. 


Group  1 
Group  2 
Group  3 


Final  Cleanup  Laborers 

Gsnsral  Laborers 

Mechanical.  Air,  'as  and  Elecrrl:  Power  Tool  Operator. 

Siirners  on  Seselltlon.  Gunnlte  S.-zzlenen  and  Sand  Blaster. 


LABORERS  ZONE  : 

Clear  Creek.  Oougla,.  Easl..  Elbert.  Gilpin,  Grand,  Lake,  Larlaer, 
Morgan,  Park.  S-iil;  and  I.  e  1  d  Counties. 

Group  1:  Final  Cleanup  Laborers 

Group  2;  General  Laborers 

Group  3:  Mechanical,  Air.  Gaa  and  Electric  Power  Tool  Operator; 

Burners  on  DsBolltlon;  Cunnlte  Ncizlemen;  and  SaniBlasters 


nEOsioN  "T.  ane5-5ox5 


PC'JER  EC'.'IPMEVT  OPERATCRS 


Vaae   4 


w 
Co 

G 
Ls 
El 


El 


un  t  ias 
ou  Ider 
Upla 
eld 

unt lea 
rand 
lal  ds 
bart  C 
All  of 
To wn  ah 
Wast 
betwae 
«al  da 
bert  C 

All  of 

T  0  wn  s  h 
Vest. 
be  twee 


entirely  within  Zone  1: 

Denver  Douglas 

-afferson       Larlaer 


Clear  Creek 
*^  c  r  B  an 


sntltaly  within  Zone  2 

Lake  Park  '^  jiti;  t 

scrlptloo  of  ths  portions  cf  Adans,  Arapahoe,  Eagle  and 
outniea  which   are  Included  within  Zone  1,  as  follows: 

Adaaa,  Arapahce.  Elbert  Counties  Ivma  west  of  the 
Ip  line  between  fi'iU    and  R60U  of  the  Sth  Guide  -eridlar 
and  all  ot  Eagle  County  Iving  West  of  the  Township  line 
n  R81U  cf  the  10th  Guide  Meridian  Wast 

acriptloD  of  the  portiona   cf  Adams,  Arapahoe,  Eagle  and 
ountiaa  which  are  Included  wlxhln  Zone  2,  as  follows' 

Adaas,  Arapahoa,  Elbert  Counties  Ivlng  East  to  cf  the 
Ip  Una  batwssa  »59  snd  R60W  of  ths  8th  Culds  Marldlsn 
snd  sll  of  Eagle  County  lying  Best  of  ths  Township  line 
n  R90W  k    R81W  cf  tha  9th  Guide  Meridian  West 


(Other  than  for  work  la  Tunnels,  shafts  and  Raises) 

Croup  1:  Air  Coapressor;  Asphalt  Screed;  Oiler;  Brakaaan:  Drill 
Operator  -  aaallar  than  Villlaaa  ME  and  aiallar;  Tender  to  Heavy 
Duty  Mechanic  and' or  Welder;  Operators  cf  5  cr  acre  light  Plants. 
Waldlni  Machines,  Gsnsrstors,  single  unit  convevor:  Pumpa;  Vacuua 
Well  Point  Svstea;  Tractor,  under  '^  y  vlth  or  without  attachaer.t 
Grade  Checker;  Coapressors.  }f-'''  C.^.**.  cr  less 


C 


re" 


Croup  2:  Convevor,  handling  bulldl-.g  icarerlals;  Ditch  Witch  and 
slsllar  Trenching  Machine;  Flreaan  or  Tank  Heater,  road;  Forkllft; 
Haulage  Motor  Man;  Pugalll;  Portable  Screening  Plant  with  or  without 
a  Spray  Bar;  Screening  Plants,  with  Claaalfler:  Self-propelled  Roller, 
rubber-tired  under  5  tons 
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ne  * 
.  wh 

s;  T 


Baekf 
a laan ; 
liar; 

Saws 
laceae 
rill, 
Eleva t 
naer  F 
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Group  4:  Cable  Operated  Crane,  Truck  Mounted:  Cable  Opereted  Power 
Shovels,  Draglines,  Clamshells,  and  Backhoes,  5  cu.  vds.  and  under- 
Concrete  Mixer  over  1  cu.  vd.:  Concrete  ^aver  34E  or  almllar:  Con- 
crete Placeaent  Pumps,  ^  Inches  and  c '-■  e  r  ;  Crane,  5h  tone  and  under; 
ficlst.  2  drums;  Hydraulic  Backhoe,  3  4  vd.  and  over:  Loader,  over  t 
Cu.  yds.;  Mschsnlc-weldsr ,  hssvy  duty-  Mixsr  Mobile:  Motor  'radar 
Blade,  Finish;  Multiple   unit  portable  Cruaher,  with  or  wif-.c.: 
Washer:  Plledrlver;  Scrapers,  single  bowl  uroer  4D  cu.  vos.'  Self- 
prcpelled  Hydraulic  Crane;  Tractcr  with  side  boom.  Truck  mounted 
Hydraulic  Crane 


en 


DICISIOS  SO.  CO«5-5015 


!••«•  5 


DtCISTOS  NC.  :385-5C'.  5 


f«8«  6 


POWER  EQDIPMEHT  OPE'.A--RS  f-JST'D) 


TRUCK  EKTVEKS  CCONT'D) 


Crsup  }:  Ctblt  Oparactd  Powtr  Shovcla,  Drigllnii,  Cinihcllt  ind 
B*ckhoc«  ovar  5  ca.  Tda.;  Crin*  over  !0  toci  orrler  mounted: 
Derrlcn;  Electric  rill  type  Tower  Crene:  "cist.  3  drum  or  more; 
Oued  Sine  and  alallar  push  unit:  Scrapera  sl^.^le  bowl  includlna 
pupa  40  cu.  yda.  aad  taad e-a  bowla  and  over 

Group  4:  Cablewa:^;  Climbing  Tower  Crane:  CraW.tr  or  truck  mounted 
Tower  Crane;  Wheel  Excavator,  Tower  Crane,  truck  type 

1       (For  work  In  Tunnele,  Shafs  • -.  -  ;«ij«ji 
Group  1   Brakcaan 
Group  2:  Motornaa 

Croup  J:  Coapresior  (900  CFM  aad  over,  .frv;-,  TunneU,  Shafta  and 
Ka  1  ■*  a 

Group  ♦:  Air  Tractor*:  Grout  Machine;  GunnI-.  «i:hlr.e;  Jumbo  Form- 
Mechanic;  Welder 

Group  5   :;-:rete  Placement  Pumpa,  8"  and  over  dlecharge;  Mucking 
Macr-.lnti  and  Front  End  Loadere,  underground,  Sluiher;  ><lne  Holat 

^ptratr.  r 

Group6*1^1e 

Croup  J.    Mechanic  -  Welder,  heavy  duty 

I  TRUCK  DRIVERS 

TRUCK  DRIVERS  ZONE  DEFINITIOSS 
COUNTIES  WITHIN  ZONE  1: 

Eaj,e.    ra-  :,  .  a  '  t  _     ".-.rid-,  ~  a  :  s  .     i"  1     ^:_TEit 
CCUSTIES  WITHIN  ZONF  2 ; 


Ad  em  a,  Arac^ho,^   Boulder,  Clear  Creek, 
Gllpl-.,  .t::erson,  Larimer  and  Weld. 


Bnver,  Douglaa,  Elbert 


j  TRUCK  DRIVERS 

3roup  1:  Pick  Up,  Truck  Driver  Tenders,  Dumomen.  -asters,  'reasen 


Group  i 


Group  3j:  Flat  rack  tandem  axle 

Battery  men,  mechanics  tenders 


:  Dump  Truck  Driver  to  Including  6  cu.  yds.  Sweeper  Truck, 
Flat  rack  single  axle,  and  manhaul,  shuttle  truck  or  bus 
Liquid  and  bulk  tankers  -  single  axle 


Group  4   Fcrk  lift  Driver 
Group  5:  Duffi?  TrucK  Irlve: 


6  cu.  yds.,  to  and  Including  14  cu.  yda. 


Group  6:  Straddle  Truck  Driver,  lumber  carrier.  Liquid  and  bulk  tankers- 
tandem  axle 


Croup  7:  Truck  tr;.«rs  •, e". 


:,  srease  truck,  combination  fuel  a: 


including  10  cu.  yds.. 


Group  8:  Cement  Mixer-  agitator  truck  :  ,-> 
Distributor  truck  driver 
Llq-id  ar,  d  b-l  k  tankers  -  s^ffi;  or  combination 


-P  9  1 


4  J  1  t  ;  pur; 


-  s  p  •  ;  1  *  . 


and  ho  lacing 


Cro  j; 


IjBP  :rjck  driver  ever  1*  cu.  yds.,  '.  -     and  in:.„ii-i;  I  ^    :  j       x  i  t 

Highboy,  lowbcy,  floats,  semi 

Cab  operated  dlatribuccr  iruck  driver  -  Sfa: 

Liquid  and  bulk  tankers  -  Euclid  -  Electric  or  sizi.sr 

Truck  !:  r  1  V  »  r  l^trtcr  :  ••  t  t  ,     Youngbuggy,  Jumbo  and 

similar:  vre-'i^irrsenr 

Group  11:  Truck  Driver,  s-:u  plcw 

Group  12:  Cement  Mixer  -  agitatcr  tr-,k  ever  10  cu.  yds,  to  and 
Including  15  cu.  yds 

Group  13:  Dump  Truck  Driver  o.er  2-  cu.  yds.,  to  and  Including  30  cu.  yds. 

Group  14:  Cexeni  ''ixer  -  aKitetcr  rruck  over  15  cu.  yds. 

Group  15:  Tire  lan 

Dump  True*  driver  ever  39   cu.  yds.,  to  and  including  54  cu.  yds. 

Croup  1  6  "^e  :  n  an  1  c 

Group  17:  Dump   Truck  Driver  ever  54  cy.  yds.,  to  and  Including  79  cu.  yds. 

Croup  '1 5 :  Heavy  dutv  ciesel  -per-anic,  body  men,  welders  or  combination  men 

Group  19:  Dump  Truck  Driver  ever  79  cu.  yds.,  to  and  including  104  cu,  yds. 

Group  20:  Dump  Truck  Driver   ver  104  cu.  yds. 

Unlisted  classifications  reezei    for  work  not  included  within  the  scope 
of  the  c  las?  1  ;' 1  c  a  :  1  ens  llsteo  -a-         e    added  after  award  only  as  provided 
in  the  labor  sia-.carJs  contra;:  ils.ses  (29  CFR,  5.5(a)(l)(ll)) 
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S0PERSEDEA3    DECISION 

STATEl       MASSACHUSETTS  COUNTIES:       ESSEX,     SUFFOLK,    MIDDLESEX, 

NORFOLK,    BRISTOL,     PLYMOUTH,     BARN- 
STABLE,   DUKES,     NANTUCKET 

DECISION    NUMBER:    r'A85-3013  DATE:       DATE    OF    PUBLICATION 

Supersedes    Decision  No.    HAS4-3010   dated,    April    6,    ;we4,    in    49    FU    13"":). 

DESCRIPTION  OF  WORK:      Building   Projects    (including    Pesident lall ,    Heavy    and 
Hignway   Project,    and  Marine   Projects. 


ASBESTOS    WORKERS 
Area    1 
Area    2 
BOILERMAKERS 

BRICKLAl'ERS;    CE.MDST  ' 

MASONS    (except    in   areas 
2, 3,4,5,748i  ;     PLASTERERS! 
STONE    MASONS;    POINTERS;      j 
CAULKIRS   and   CLEANERS:       | 
Area*    1,    2,    () 
Area    4 
Except    ?'.  iS'e:  t:  i 
P.attereri 


Ratat 

1 
XMfin 

IS. 56 
17.63 

.    18.93 

4.33 
4.13 

3.765 

Area 

=  .     6,     7 

Area 

8    i    9 

Area 

10 

Area 

11 

Area 

12 

Area 

13 

Area 

14 

CAR  pen: 

ERS 

Area 

1 

Area 

2 

Area 

i 

Area 

4 

Area 

5 

Area 

=.A 

CEMINT    MASONS: 

Areas    1,    6,    9,    10,    11. 

12,  13,  14,  15,  t    16 
See  BRICKLAYERS 
Area  2 

Areas  3,  4  i  5 
Areas  7(8: 
Prorects  SI  million 

and  over 
Pro;ect3  3250,000  to 

SI  million 
Proiects  less  than 

5250,000 
Residential 
ELECTRICIANS: 
Area   li 
Contracts   over   S40,000 
Contracts   under   S40,00( 


18. 

76 

19 

16 

18 

48 

19 

26 

20 

11 

18 

21 

18 

15 

18 

21 

19 

16 

18 

41 

16 

56 

16. 

06 

16 

51 

17 

.86 

15 

.73 

15 

.43 

19 

.25 

20 

.00 

16.55 
14.90 


13.24 
13.24 


17.35 
15.25 


3.87 

3.47 
4.15 
3.37 
2.52 
4.42 
4.05 
4.42 
3.47 
4.22 

4.57 
5.07 
4.57 
4.70 
3.47 
3.47 


3.53 
2.85 


2.77 
2.77 


2.77 

2.77 


3.15  +  3*- 
3.15+3%j 


S«»x 


Area     2 
r^s-aential    iSlDcle 
Faru-ly  Housinq) 
Area    i 

Residential    'Single 
Family    Hojsinq^ 

Area    4 

Residential     'Single 
Fa,T.  .  y    Housing  ) 


Residential     (Single 
Earn  1 1 y    Hous i ng ! 


Residential     'Single 
Faroi . y    Housing ) 

Area    ^ 
Area    8 

Re? ; -ent lal 
Area    ? 

Res  1 :5ent  lal 

Area    10 

Residential 
Area    11 
Residential    (Single 
Family   Housing) 

j  ELEVATOR   CONSTR'JCTORS 

ELEVATOR    CONSTRUCTORS 
HELPERS 

ELEVATOR    CONSTRUCTORS' 
PROBATIONARY    HELPERS 
GLAZIERS: 

Area    1 

Area   2 


16.77  a. 70+3% 


.   12.00  Z50+3I 
17.25    '4.55*3% 


12.00 
18.05 

U.75 
16.53 

12.00 

19.tt5 


13 

50 

17 

35 

16 

00 

11 

00 

15 

75 

10 

00 

16 

65 

1 

85 

19 

23 

10 

.50 

19 

.31 

13.  52 


2.4  5* 
3t 

:.  12« 
i% 

2.27* 
3% 

,2.26+ 
11% 

1.81+ 
1        3% 

I  5.18+ 
'        3% 

2.68+ 

10% 
30% 

4.75  + 
3'J% 

3.75+ 

3^% 

2.60+ 
18.5% 

1.00+ 
10% 
2R%  + 

.10 

21» 

17. 5» 

2.6G* 
31 

3  .  C  C  ♦ 
a»c 

3.30  + 
a+b 


9.655 

18.45 
IS. 88 


3.6S 
2. S3 


P^Te    2 


DECISION 

NC  . 

yAB5-3013 

IRONWORKERS: 

Arti    1 

Area    1 

Area    3 

Ant    4 

LABORERS 

BU 

ILOING) : 

Class 

Class 

1 1 

Class 

ii: 

Class 

IV 

Class 

V 

LABORERS 

WRECK IHC) I 

Area    1 

Class 

Class 

:i 

Class 

III 

Class 

IV 

Class 

V 

Class 

VI 

Area    2 

LABORERS 

(HEAVY    t    HIGt 

WAYi  : 

Class 

T 

Class 

II 

Class 

III 

Class 

IV 

Tunnals.    caisson   and 
Cvlinjar   wotk    m   Cobi- 
prssssd  Air; 

(Miss  V-A 
Class  V-B 
Class  V-C 
Class   v-D 

Class  v-E 
Fres   Air    Otxrstion; 
Shield  drivsn   snd    llnar 
plat*    in    frts    air: 

Class  VI-A 

Class  VI-8 
Cleaning  concrete  and 
caulKing  tunnel  (both 
new  and  eiistmg  •  ; 

Class  vi-c 

Class  vi-D 
Rocu  shaft,  concrete 
lining  of  sane  and 
tunnel  m  free  air : 

Class  VI-E 

Class  VI-F 

Class  VI -G 

Class  v:-H 


15.64 
18.75 
18.75 
16.03 

13.95 
14.20 
14.45 
14.70 
14.95 


10.70 
13.80 
13.90 
14.05 
14.30 
14.55 
13.95 


13 

95 

3 

05 

14 

.20 

3 

05 

14 

.70 

3 

05 

14 

95 

3 

05 

19 

-8 

3 

05 

21 

28 

3 

05 

21 

45 

3 

05 

22 

42 

3 

0  5 

22 

21 

3 

05 

.25 
.40 


40 
725 


14 

^5 

3 

05 

14 

30 

3 

05 

14 

40 

3 

05 

15 

25 

3 

05 

6.81 
5.25 
4.25 

5.70 

3.00 
3.00 
3.00 
3.00 
3.00 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 
3.05 


:■ .  ^5 
3.:  5 


3.05 
3.05 


LABORERS  :OPEN  AIF  CAIS- 

s:ss.  un3epf:nn:n3  a.n'c 
TEST  BORING  IND'JSTRIES 
Open  A. :  :a  i  ssc  , 
Underr.nr.n^  'Zlk    and 
i   Bcr  I'.c;  Z:t'  : 
1    Class  :-A 
I    Class  I-B 
Test  Ecrirg: 
Class  II-A 

Class  ::-B 

LATHERS 

LINE  CONSTR'JCTION; 
I   Linens-. 

Equipaent  Operators  ( 

I  CaClesen 

I  Driver    Grojr.diren 

Grour.dttan 

MARBLE,  TILE  k  TERRAZ20 

WORKERS 
MILLWRIGHTS 
PAINTERS; 
Sign  Painters   Scate- 
x.dei 
Area  1: 
New  Construction: 
Brusn;  Taper 
Sprayi  SandDlast 
Steel 

Repsint : 
Brusn!  Taper 
Spray:  Sandclast 
Steel 
Area  2 ; 

Brusn:  Taper;  Papei 

hang  mq 
Sandtlast  mg  ;  swin< 

stage 
Spray;  Steel 
Repaint  up  to  3 
stories   mcluii-? 
Dssemer.ts  and  sue- 
Dasements)  and  nee 
housi-g  2  stories 
and  less 
Br  us- ;  Taper : 
Paper^an^.-g 
Sandslast  mq  : 
Swing  stag* 
Spray;  Sandclast 
Steel 


18.05 


3.05 
3.05 

3.05 
3.05 
1.58 

2.70+c| 

♦  4. 37* 

2.70+C 

-4.375%: 
2.70+ci 

•■4.375»; 
2.70+c, 

•4.375% 

3.45 
4.85 


2.05 


18 

20 

5.27 

19 

20 

5.27 

21 

32 

5.27 

16 

38 

5.27 

17 

38 

5.27 

21 

32 

5.27 

17.81 


5.28 


5.28 
5.28 


15.14 

5.28 

15.99 

5.28 

16.41 

5.28 

■«5 
s 

Q. 


90 

s 

00 


p 

2: 


Q. 


n 


yi 


n 

fD 
CO 


o 
cs 


IDECIS 


/\ 


ON  W.  VABi-JCn 


\ 


Arfa  3i 

Btush 

W«ll  Coverings 

Sprayj  Sandfc 

Steel 

Papain t 
Residential 
Area  4: 
New  Construction: 

8rush 

Sprav!  Sandblasting 
Steel 
Rtpaint  (  Residential: 
Brush 

Spray;  Sandblasting 
3tee: 
Area  S: 

Brush;  Poller 

Tap!-q 

Paper '■angers; 

■■iryl    Installers 
Spray 
Sandslast;    chipping; 

■^arrer;    power    brush 

?•.♦♦: 

?-.»«!    tprav 

5'.  »el:     jar^iilist; 

..—  .??:-■;,■    ""aF-mers; 

pcver    tools 
Irterior    repaint    (ex- 
cept   power    pls-ts)! 

Br  ^^'- :    P -  :  : e  ! 

iptayt  r  s 

?ands;a» ters;    chlp- 

^i"q;    ^-artfPers;    power 

reel  * 
?!  LErST  'TPVrN 
rLAJTE?r<:?-;rE    PRICFLAYERS 

Err. 

PI-AS'EFr?-  rCTER? 
PLi'>"eR?.  PIPEFITTERS  t 

?~ea»t:ttees: 

Area    1: 
PI  jirber« 

Repair?:    Peplacing 
defective    fixture*, 
appliaroes   and   defec- 
tive  p;p:rg,    va'.ve*   or 
fitting?    serving   saffe 
(which    :iii»an    the    fix- 
tures   ard    appliances    In 
a   Sirale    farily   house, 
one   apartrent,    or    not 
more    than   one   group 


•aa 

HMM, 
■JM 

S1A.08 

3.55 

16.33 

3.55 

17.08 

3.55 

18.20 

3.55 

13.67 

3.55 

12.06 

3.55 

15.05 

3.23 

16.05 

3.23 

16.30 

3.23 

14.50 

3.23 

15.50 

3.23 

15.75 

3.23 

14.13 

2.81 

14.23 

2.81 

14.63 

2.81 

15.63 

2.81 

15.88 

2.81 

17.38 

2.81      1 

18.88 

2.81      ■ 

19.11 

:.«i    ' 

12.72 

2.81       , 

14.07 

2.81      ' 

14.27 

J. 81 

17.90 

3.20 

14.20 

3.00 

i 

18.98 

t 

5.75 

1 
i 

of    fixiurei    ir    mrf 
building    that    tie 
into    the    same    "c"  I    or 
waste    stack.    Pep'.ac- 
ing   of   piping    : iri  ted 
to   piping    in    the    sare 
iiofediate    area   of 

hv    t'-e 


Hounr 
■  «•* 


items  served 

piping. ) 

P  i  pe  f  i  t  te  r  s 
Area  ? 
Area   3 
Area  4 

Plumber?   i    licef 
Area  5 

Pluirtyr 


8.03 
9.67 
8.75 
8.32 


iters  19.37 


fitters  12.91 


Area    * 

Fijrrer?    k    pipefitters 

17 

45 

Area    " 

ri.r^er?    i    pipefitters 

19 

03 

Area    ?: 

PluFhers    tt    stea.'^fit- 

ters 

18 

64 

Nursing   hcwes    a-d 

rest    hoFes    that   do 

r^ot    exceed    4    stories; 

Repair    cr    rencvatior^ 

in    ar    ex  i«  t  i  rg    bci  Id- 

ino    wi  thout    charge    in 

exterior    diFension    by 

way    cf    addition    there 

tor 

! : 

s  T 

Re«ider t ial 

12 

»1 

PCVT    F^riP"FNT   Cr>Ff-H'V>^ 
'BUILOING,     HEA',-»    i    HIGH- 
WAV,     4    VAPIST    CC;:<:TRUC- 
,TICN' 

-:af$  :  1 

Hourly  creFiuF  for  boor 
lengths  includira  -^  i  r : 
Over  I'C  ft.  *   . ^4 
Over  1P5  ft.  *  1. 14 


Over  210 

Over  ?5C 
Over  ?"" 
Class  II 
Class  III 
Class  IV 
Class  " 
Class  VI 
JROOFERS: 

Roofers 
Slater* 
H;t  p' tch 


ft 


IS. 79 
15.70 
17.22 
13.98 
li.  !? 


17.76 
18.01 
10.  '6 


5.75 
5.13 
4.82 
3.15 

2.34 

1.8  5+ 

4^ 

6.13 
3.47 

3.4» 


3.n 


3.68+e 

3.68+e 
3.6«*e 
3.*»*» 
3. '■  =  ■'« 


4.82 
4.82 

4.82 


DECISION  NO.  y.A= :-; 


SKErr  ysTAL  workers 

Area  1 

Pes. Jential 
Area  1 

spr:nk_es  FrrrERS 

Area  . 

Area  2 
TllZ    4  1APBLE  FINISHERS 

teraa::o  finishers 
tr-.'ck  dri'.'ers  'building, 
heavy  4  highway  construc- 
TION) : 
Class  I 

i .  a  "  s  :  I 


ttt€ 

20.10 

5.29 

14.07 

3.79 

14.36 

3.65* 

3t 

18.30 

2.41 

16.37 

3.23 

16.16 

2.85 

19.25 

1.50 

12.86 

3.00* 

d+e 

13.03 

3.00  + 

d*e 

Class  :;; 
Clati  IV 
Class  V 
Class  VI 
Class  VII 


•mk 

H«wir 

'•.»» 

■  •M 

ft«M«frtJ 

13.10 

3.::- 

,d-e 

13.22 

3.00  + 

d+e 

13.32 

3.00+ 

d+e 

13.61 

3.00+ 

d+e 

13.90 

3.00* 

d+e 

WEirlRa  -  Re:e.-e  :i*-e  f.'es:;.: 


-.ich  we*2i.nq 


incidental. 


'.'-.listed  clas?.; -cat  .ors  neeJed  for  uc  k  not  included  within  the  scop*  of  the 
-.ass . f icat ions  listed  may  be  added  after  award  only  as  provided  m  the  laser 
standards  contiact  clauses  i29  CFR  5.5  (a)(l)(ii)). 
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DECIS:  ON  NO.      MA85-3013 


Faqe  6 


DECISION  NO.   MA85-3013 


FOOTNgXES ; 
PAID  HOLIDAYS: 


BRICKLAYERS)  CE-.SS 
AND  CLEANERS: 


■:     PLASTERERS;  STONE  MASONS;  POINTERS,  CAULKERS 
(CONTINUED) 


A-New  Year's  Day;  B-Memorial  Day;  C-Independence  Day; 
D-Labor  Day;  E-Thanksg iving  Day  F-Chr is tmas  Day. 


P«id  holidays:   A  through  F  and  the  day  after  Thannsg 


Dav. 


Eaployer  contributes  8%  o£  basic  hourly  rate  tor  5  years  or  more 
ol  service  or  6%  of  basic  hourly  rate  for  6  months  to  5  years  oi 
sicvice  as  vacation  pay  credit. 

Piid  Holidays:  A  through  F  and  Bunker  Hill  Day,  provided  the 
employee  has  been  employed  5  working  days  prior  to  any  ore  of 
the  listed  holidays. 

P»id  holidays:   A  through  F,  Washington's  Birtiday,  Patriots  :i3,-. 
Cclumbus  Day  and  Veterans  Day. 

Paid  Vacation:   4  months  to  1  year  -  ^j  day's  pay  per  inonth;  1-5 
years  -  1  week;  5-10  years  -  2  weeks;  10  years  or  more  -  3  wee«s. 
Enployee  must  have  received  pay  for  120  days  during  last  year  o£ 
eViployment. 


AREA 


:k:ptions 


A£°E3T';S  WORKERS: 


AREA  1;   ESSEX;  SUFFOLK;  MIDDLESEX:  BARNSTABLE  :  except  Barnstable, 
I    Bjrne,  Falmouth,  MaB"pe«.  Sandwich). 

AREA  i:   NORFOLK  (Bellingham,  Fran^^m,  Plainville,  Wrenham)  ;  BRISTOL 

(except  Easton) ;  PLVMOUTH   La^eville,  Mattapoisett ,  Middleboro, 
Rochester,  Wareham) ;  BARNSTABLE  (Barnstable,  Borno,  Falmouth, 
Sandwich);  DLKES:  NATUCKET. 


iMashpee , 
AYERS;  CEME 
EANERS : 


CEMEJJT  MASONS;  PLASTEPERS;  STONE  MASONS;  POINTER,  CAULKERS 


AREA  1:   ESSEX  (Beverly,  Manchester,  Gloucester,  Rockport,  Wenham, 
Hamilton,  Essex,  Ipswich,  Rowley,  Newbury,  Newburypo^  *:  > 
Lynn,  Lynnfield,  Waketield,  Saugus,  Swampscott,  Nahant, 
Marblehead,  Salem,  Peabody,  Danvers,  Middieton,  Topsfield). 

ESSEX  (Amesbury,  Andover,  Boxford,  Georgetown,  Groveland, 
Haverhill,  Lawrence,  Merrimac,  Metnjen,  North  Andover, 
SalisDJCv,  West  Newbury);  MIDDLESEX   Reading,  North  Reading! 


AREA 

3: 

APEA 

4: 

A=EA 

5: 

AFE,A 

6: 

ASEA 

-: 

AREA 

8; 

AREA  9: 


AREA  11: 
AREA  12 


AREA  1 3 : 


A?  EA  14: 


MIDDLESEX  (Wa<ef  .e'.i    . 

SUFFOLK;  MIDDLESEX  (Arlington,  Cambridge,  Everett,  Maiden,  Medford, 
Melrose,  Somerville);  NORFOLK  (Brookline,  Milton). 

MIDDLESEX  (Stoneham,  Wmcnefter.  Woburn)  . 

MIDDLESEX  (Belmont,  Concord,  Lexington,  Lincoln,  sudbury,  Waltham, 
Watertown,  Wayland,  Weston).         • 

MIDDLESEX  ( B Jr 1 1 ng ton ) . 

MIDDLESEX  'Acton,  Bedford,  Billerica,  Carlisle,  Chemsford,  Dracut, 
Dunstable,  Littleton,  Lowell,  Tewksbury,  Tyngsboro,  Westford, 

Wi Imington) . 

MIDDLESEX  (Ashby,  Ayer ,  Boxboro,  Ft.  Devens,  Grotcn,  North  Acton, 
Pepperell,  South  Actor,  Townsend,  S-;r'»ey,  west  Actor 

MIDDLESEX  (Ashland,  Framinghan,  Holliston,  Hopkmto-,  H_-!Fon, 
Maynard,  Natick,  Sherborn,  Stow';  NORFOLK  (Medfield,  Medway, 
Miilis)  . 

MIDDLESEX  (Newton  only);   NORFOLK  (Dover,  Needhair,  Kellesley). 

NORFOLK  (Belimqham,  Canton,  Dedhan-,  Fcxbcrc,  Franulm,  Norfolk 
Norwood,  Plamville,  Sharon,  Walpole,  Westwood,  Wrenthair.i; 
PLyMOUTH  'Lakeville  only!;  BRISTOL  (AttleDoro,  North  Attleboro, 
Mansfield,  Raynham,  Taunton,  Berkley,  Norto-.  Diq^to-,  Fenoboth, 
Seekonk 1 . 

NORFOLK  (Avon,  Braintree,  Cohasset,  Holbrook,  C-."-y.  Randolph, 
Soughton,  Weymouth);  PLYMOUTH  lAfcington,  Bridgewatei,  Brockton, 
Carver,  Duxbury,  East  Bridgewater,  Halifax,  Hanover,  Hanson, 
Hingham,  Hull  Kingston,  Marshfield,  Middleboro,  Norwell, 
Pembroke,  Plymouth,  Rockland,  Scitjate,  West  Er;dgewate:, 
Kh  1  tman i . 

BRISTOL  (Acushnet,  Darmouth,  Fairheven,  Fa.l  F:ver,  Freetown, 
New  Bedford,  Somerset,  Swansea,  Wespcrt  :    PL;M.:vTH   "Marion, 
Mattapoiserr ,  Rochester,  Warehami;  BARNSTABLE   DIKES  NANTUCKET. 
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DECISIDN  NO.  "A85-3013 


o 


AREA  1: 


AR£A  2: 


AS£A  3: 


AREA  4: 


AREA  5A: 


eiectr:: 

AREA  1  : 


ESSEX  Ipsw;^,  ;j5sex. 
wendham,  Middleton, 
Salem,  MarMehead,  . 


^tJOCDort: ,  Topefield,  Hajraltcn, 
Beverly,  Manchester,  Peabody, 


ESSEX  (AiDesSjry,  Boxford.  Georqetowr.,  Groveland,  Haverhill, 
HerriaacK,  N«wbjry,  Newr;  jrypor  t ,  Rowley,  Salisbury,  Meat 
Sewbury,  Andover.  Lawrence,  Methuen,  Nor»h  Andover,  West 
Andover  :  MIDDLESEX  :Acton,  Billerlca,  Boiboro,  Carlisle, 
CnieBSford,  Dracut,  Djn3taEl»,  Littleton,  Lowell,  Tewksbury, 
Tyn:;8borc,  Westford  . 

ESSEX  :Lynn,  Lynnfield,  Nanant,  Sauqjs,  Swampscoot);  MIDDLESEX 
Remainder  of  County,;  NORFOLK  (except  Broonline,  Dehan, 

<i.lton,  Avon,  Randolph,  Bolbroon,  Stauqhton};  PLVMOUTH 
Dgibury,  Hanover,  Hinqnan,  Hull,  Marsfield,  Notwell, 

Pembrone,  Rocnweli,  S:ituate  ,•  BRISTOL   Att  leborouqh ,  North 

Attleborouqh  j  . 

SUFFOLK;  MIDDLESEX  :Be.a>ont,  Cambtidqe,  Everett,  Maiden, 
Medford,  Soaierville  ;  NORFOLK  (Brookime,  Dehajn,  Miston)  . 

«3RF0LK  !Avor.  HolnrooK,  Randolph,  Stouqhton;;  BRISTOL 

Eaator,  North  Easton,  South  Eaaton  ;  PLYMOUTH  (Remainder 
::'.    County,  BARNSTABLE. 


PLYMOCTH 
Rocnest er 


.-anev  i  1  i  e 
:  BRISTOL 


Marion,  Mat tapoi set t ,  Middleboro, 
■Remainder  of  County)  DUKES  i  NANTOCKET. 


lAMS: 


ESSEX  'Sale«,  Marblehead,  Peabody,  Danvers,  Beverly,  Haiallton, 

i<enna«,  Topsfield,  Ipswich,  Essex,  Manchester,  Gloucester, 

Socxport  . 

ESSEX  :Andove.- ,  Lawrence,  Methuen,  North  Andover,  Salisbury, 
West  Newbury,  Ajnesbury,  boxford,  Georgetown,  Groveland, 
Haverhill,  .Hertimac,  Newbury,  Newburyport,  Rowley). 


ele:~r:::> 

AREA  j: 

AREA  «i 

AREA  5; 
AREA  6: 

AREA  '  : 
AREA  et 

AREA  ?: 
AREA  10; 

AREA  1 1  : 

gla:iers: 

AREA  1: 

AREA  ;  ; 


MIODLESEX  'Bedford,  Blllerica,  Boxboro,  Burlington,  Carlisle,  Chelms- 
ford. Dracut,  Dunstable,  Littleton,  Lowell,  '''ewksbury,  Tyngsboro, 
Westford,  Wilmington  . 

MIDDLESEX  lAsby,  Ayer,  Ft.  Deveno,  Groton,  Pepperell,  Shirley,  -~w-- 
send). 

MIDDLESEI  (Ashland,  Ropkinton,  Hudson,  Marlboro,  Stow  . 

ESSEX  (Lynn,  Lynnfield,  Nahant,  Sajgjs,  Swampscott ) ;  S'-TFOL? :  MIDDLE- 
SEX :Remainder  of  County);  NORFOLK  'except  Avon,  Rolbrook,  Randolph, 
Stouqhton,  Plainvillei;  PLYMOL'TH   Hinghait,  Hull). 


NORFOLI*   ?. a. TV. lie  ;  BRIS^^L   Attlehor:, 


S-.'tn  Attlehor-,  cee«:- 
R.ehocctT,  Diqhton, 


SR;S'~DL  ^Mansfield,  Norton,  Taunton,  Raynhair, 
Berxley:;  PLTMOCTH  'Lakeville,  Middleboro  . 

BRIS'^L   Fall  River.  Freetown,  Somerset.  ?awnsea,  Westport). 

BRISTOL  'ACJShnet,  Dartmouti-.  fa.rhaven,  Sew  Bedford,  North  Dartrtcut' 
South  Dartmouth,;  PLYMOUTH   Ma t t apo i se t t ,  Rochester,  Warehaa  ;  BARN- 
STABLE; DUKES;  NANrjCKr'. 


NORFOLF 
PLYMOUTH 


'Avon,  HolDrooic.  Randolph,  Stoughton';  BRISTOL  tEaston); 
Remainder  of  County), 


ESSEX;  SLTFOLU;  MIDDLESEX:  NORFCLF;  PLYMOUTH  lexcept  Carver,  La«e- 
vllle,  Middleboro,  Marion,  Ma t t ape i se t t .  Rocheatej.  Wareham';  DUFES* 
NANnJCKE'. 

BRISTOL;  PLYMOL'-H  iCarver,  La«eville,  Middletcrc,  Karion,  Matta- 
poisett,  Rochester,  Warehaa)]  BARNSTABLE. 


IRDNWORFESS  : 
AREA 


ESSEX  'Lawrence,  Methuen,  North  Andover,  Andover,  Haverhill,  Bex; 
Danvers,  Georgetown,  West  Newbury,  Merrimac,  Rowley,  "*op8field, 
Gloucester,  Newburyport,  Salisbury,  Amesbury,  Baailton,  Ipswic>-, 
Newbury,  Wenhajo,  Essex,  Rockporti;  MIDDLESEX  (Groveland,  Lowell, 
Tewksbuty,  Dracut,  Billerica,  Chleasfcrd,  Dunstable,  Tyngsboro. 
North  Reading,  Wilmington,  Middleton,  Acton,  Grotor,  Pepperell, 
Carlisle,  Littleton,  Townsend,  Westford;. 
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DECISION  NO.  MAB5-3013 

IRONWORKERS:   CONT'D 

AREA  2:   ESSEX  (Beverly,  Swampscott,  Lynn,  Lynnfield,  Manchester,  Marblehcad, 
Nahant,  Salem,  Sauajs,  S*a:np3C0t  t '  ;  SLTFOLK!  MIDDLESEX  (Arlington, 
Bedford,  Belmont,  Burlington,  Cawbridge,  Concord,  Everett,  Framing- 
haa,  Lexington,  Lincoln,  Malder,  Mayrari,  Medford,  Melrose,  Natick, 
He»ton,  Reading,  Sherborn,  somervi.le,  Stoneham,  Sudbury,  WaKefie.d, 
Nalthan,  Watercown,  Wayland,  Weston,  Winchester,  Woburn))  NORFOLK 
(Avon,  Braintree,  3rooi<line,  Canton,  Cohassett,  Dedham,  Dover,  Foi- 
boro,  Holbrook,  Medfield,  MiUu.  Milton,  Needham,  Norfolk,  Norwood, 
Qulncy,  Randolph,  S-aron,  Stoug'iton,  Waipole,  Wellesley,  West-ood, 
Weymouth)!  BRISTOL  (Eastonl;  PLYMOUTH  (Ablnqton,  Bridgewater,  Brock- 
ton, Duxbury,  East  Brtdgewater,  Halifax,  Hanover,  Hanson,  Hingham, 
Hull,  Kingston,  Marshfield,  Norwell,  Pembroke,  Plymouth,  Plympton, 
'      Rockland,  Scltuate,  West  Bridge»ater,  Whitman). 

A?SA  ?:   MIDDLESEX  (Ashby,  Shirley,  Ayer,  Boxboro,  Stow,  Hudson,  Marlborough, 
Ashland,  Bopkinton,  Holliston,  Medway i . 

ARSA  4:   NORFOLK  'Billingham,  Franklin,  Plainville,  Wrentham);  BRISTOL 

'AcuBhnet,  Attleaoro,  Berkley,  Dartmouth,  Dighton,  Fairhaven,  Fall 
River,  Freetown,  Mansfield,  New  Bedford,  North  Attleboro,  Norton, 

tHaynham,  Rehooo'.h,  Seenonk,  Somerset,  Swansea,  Taunton,  Westportii 
PLYMOCTH   Lakeville,  Marion,  Mattapoise tt ,  Middleboro,  Rochester, 
Warehami;  BAR.SS'ABLE;  DUKES;  NANTUCKET. 

LABORERS  'WRECKING': 

A.REA  1;   ESSEX:  S'JfSEX;  MIDDLESEX;  NORFOLK;  PLTMOUTH. 

AREA  .":   BR:=^L.:  BAR>J-'ASLE:  DLTES;  NAN'TjCKr'. 


Page  13 


PAINTtRS  : 


AREA 


APiA 

1 

I 

1 
AJIEA 


ESSEX:  ELTFCLK;  MIDDLESEX   Arlington,  Belmont,  Caabridge,  Everett, 
Maiden,  Medford,  Melrose,  North  Reading,  Reading,  Sonerville. 
Stoneham,  Wakefield,  Winchester,  Woburnls  NORFOLK  (Except  Dover, 
Medfield,  Medwav,  Killls,  Needham,  Welle«ley)i  BRISTOL  (except 
A?jsnnet,  Da:tmc-tn,  Fairhaven,  New  Bedford);  PLYMOUTH  (except 
Marior,  Ma t t apo ; se t t ,  Rochester,  Wareham). 

MIDDLESEX  (Bedford,  Billerica,  Burlington,  Carlisle,  Chlerasford, 
Dracut,  Dunstable,  Littleton,  Lowell,  Tewkabury,  Tyngaboro,  West- 
ford,  Wilmington). 

MIDDLESEX  Ashby,  ■'ownsend,  Pepperell,  Groton,  Shirley,  Ayer). 


DECISION  NO,   MA85-3013 


PAINTRS; 
AREA  t: 


PLOMBERS, 
AREA  1  ; 


AREA  2: 

AREA  3: 

AREA  4: 

AREA  i: 

AREA  6: 

AREA  ': 

AREA  6: 


MIDDLESEX  'Boxbcro,  Acton,  Concord,  Stow,  Manyard,  Lincoln,  Lexing- 
ton, Hudson,  Sudbury,  Wayland,  Weston,  Waltham,  Watertown,  Newton, 
Marlboro,  Framingham,  Natick,  Ashland,  Sherborn,  Hoptcinton,  Hollis- 
ton)) NORFOLK  (Dover,  Medfieid,  Medway,  Millis,  Needham,  Hellesleyi. 

BRISTOL  (Acushnet,  Dartmouth,  Fairhaven,  New  Be^fcrd';  PLYMOUTH 
Marion,  Ma  1 1  apo  i  se  1 1 ,  Rochester,  Warehair  i  ;  BAP-n:  "ABLE;  DUKES; 


NANTUCKET. 


PIPEFITTERS  (  STEAMPI 


TERS: 


ESSEX  (Lynn,  Lynnfield,  Nanhant,  Saugj!,  Swampsco '.  •.  ;  S'-TFOLK; 
MIDDLESEX  (Arlington,  Cambridge,  Everet;,  Maiden,  Medford,  Melrose, 
Newton,  North  Reading,  Reading,  Somerville,  Stoneharc,  Kaxefield, 
Watertown,  Winchester,  Woburn' :  NORFOLK  '  Bel.  i '^gharr. ,  Bramtree, 
Brookline,  Canton,  Cohasset,  Dedham,  Foxboro,  Prankim,  Miilis, 
Milton,  Needham,  Norfolk,  Norwood,  Plamville,  Cumcy,  S'"a:c^,  Wai- 
pole, Westwood,  Weymouth,  Wrenthiair  ;  PLYMOUTH  (Hingha.t,  K..11, 
Scituate) . 


ESSEX  (Methuen,  Lawrence, 
Andover ] . 


jr  ove land , 


3eorgetown,  Andover,  North 


ESSEX  (Remainder  of  County). 

MIDDLESEX  (Acton,  Ayer  -  except  West  of  Greenville  branch  of  tiM 
Boston  and  Maine  Railroad,  Becfcrd,  Billcrica,  Boxbcto,  Burlington, 
Carlisle,  Chelmsford,  Dracut,  DunstaHe,  Littleton,  Ljwell,  Poppor- 
ell,  Tewksbury,  Tyngsboro,  Westford,  Wiliti-gror  . 

MIDDLESEX  (Ashby,  Townsend,  Groton,  Shirley,  Ft.  Devens.  Ayer  -  Wes* 
of  Greenville  branch  of  the  Boston  and  Maine  Railroad  . 

MIDDLESEX  (Ashland,  Belmont,  Concord,  Frammgton,  Holliston,  H^pki'g- 
ton,  Lexington,  Lincoln,  Marlboro,  Maynard,  Natick,  sherbcr-,  Sjc- 
bury.  Stow,  Waltham,  Wayland,  Weston ,' Hudson  ;  NORPOLF   Mec»a..  ,  ".i-i- 
field,  Dover,  Wellesley). 

NORFOLK  :A'.     Holbrook,  Randolph,  Stoughton  ;  BRISTOL  lAttJeboro, 
Berkley,  Di.  .-n,  Easton,  Mansfield,  North  Attleboro,  Norton,  Rayn- 
ham,  Rehoboth,  Taunton;  PLYMOUTH  i except  Marion,  Mat tapci se t t , 
Rochester,  Wareham'. 

BRISTOL  (Acushnet,  Dartmouth.,  Fairhaven,  Fall  River,  Freet;>in,  New 
Bedford,  Somerset,  Swansea,  Westpcrt,  Seekcnk  ;  PLYMO'.'-Ti   Marion, 
Mattapoisett,  Rochester,  Ware^arc  ;  BAR.NS""ABLE :  Dl'FES;  NANTJCKET. 
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DECISION    NO.    «A35-3D:3 
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DECISION   NC 


yA85-3013 


O 

hi 


LABORERS     (B'JILDINGi 


SaZBT   MlTkL    WORKIRS! 

AMA    ii      ESSEXi    SDTTOLKj    KIDDLESEI:    SORTOUt  I    BRISTOL    (*ttl«boro,    Horth 

Atclaboro,    Hanifitld,    Eaiton,    Morton,    Taunton,    Raynhaa  Berkley); 
PLTMOOTV    (aicapt   Marlon,    Hattapolaat t ,    Rochaittr,    Harahaa). 

AUA    2t      BRISTOL    (Acutdnat,    Oaruaouth,    Oiqhton,    Falrhawan,    Pall   Rlvar,    Fraa- 
tovn,    Rahoboth,    Saatonk,    Soaaraat,    Svanaaa,    Nastport,   NavBadford)) 
PLTMOOTB    (Marlon,    Hattapolaact ,    Rochaatar,    Uaraham);   BASHSTABLE; 
DOT«Sl    HAjrroCKET. 

SPRIinLEX   riTTSMi 

AREA    It      ESSEX)    SUrVOLXi    MIDDLESEX    (aicapt  Aahby,    Townaand,    and  portions  of 
Papparall    and   Shirlay    bayond    3S   alia    radija    froa  Boaton  City  Ball); 
NORFOLK;    BRISTOL    (portion   ulthln    35    alia    radlua   of   Boston  City   Hall); 
PLTMOOTB    (portion  »lthln    3S  alia    radlua   of   Boston  City  Ball). 

AREA   2t      MIDDLESEX    'Aahby,    Tovnaand,    portions   of   Pappcrall  and  Shiilay   be- 
yond   3S   alia    radius    of   Boston   City   Hall);    NORFOLK    (beyond   3S   alia 
radlua   of    Boaton  City   Hall);    PLTMOOTH    (beyond    35   aile   radius  of 
Boaton   City    Ha:i;;    BARHSTABLE;    OtJKSS;    NAUTOCKET. 


r 


CLASS  I:   Laborers,  carpenters  tenders 


^ijAsa  ii   uaooivis,  carpencers  tanoers, 

CLASS  1 1 !   Jackhajomer  operator,  paveaent  breakers,  asphalt  rakers,  carbide 
core  drilling  aachine,  chain  aa«  operator,  plpelayer,  barco  type  ;jBp;n9 
taapers,  laser  beaa,  concrete  puap,  aason  tenders,  actoriied  sixers,  ride- 
on  motoriied  bu99y,  fence  and  t>e&B  rail  erectors. 

CLASS  llli   Air  track,  block  pavers,  ranaers,  curb  setter. 

CLASS  IVt   Blaaters,  povderaen. 

CLASS  Vi   Pre-cast  floor  and  roof  plans  erectors. 


LABORERS  (WRECKING  -  AREA  1): 

CLASS  1 1   Tardnen  laborers. 

CLASS  II:   Tardaen  burners,  saxyers. 

CLASS  III!   Wrecking  laborera. 

CLASS  rV:   Adteaan. 

CLASS  V:   Burners,  Jackhaaaera. 

CLASS  VI:   Asbestos  raaovers,  saall  front  loaders 
ors. 

LABORERS  (HEAVY  i  BIGHWA?); 


on  tracks  and  bobcat  operst- 


{8 
C 


CLASS  It   Laborera,  carpenter  tenders,  ceaent  finisher  tenders. 

CLASS  II:  Asphalt  rakara,  fence  and  guard  rail  erector,  laser  beaa  operator, 
aason  tender,  pipelayer,  pneuaatlc  drill  operator,  pneuaatxc  drill 
operator,  pneuaatlc  tool  operator,  wagon  drill  operator. 

CLASS  Hit  Air  track  operator,  block  pavers,  rasistcr  ,  curb  setters. 

CLASS  IV:   Blaaters,  povderaen. 

Tunnels,  Caisson  and  Cylinder  Work  in  Coapressed  Airi 

Ct>SS  V-A:   powder  eatchaen,  top  aen  on  Iron  bolt,  chanqe  house  attendart. 
CLASS  V-B;   Brakeaan,  trackaan,  groutaan,  laborerer,  outside  lock  tender, 

lock  tender,  guage  tendera. 
CLASS  V-C:   Motoraen. 
CLASS  V-D:   Blaster. 
CLASS  V-E:   Mucking  aachine  operator. 
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DECISION    NO.     MA85-3013 


UkBORBRS     f HEAVY    fc    HIGHWAY): 

free   Air    Op<;rationi 

jnnel  : n  free  a; r i 

der  ,  conveyor  operator,  motoriten,  aucVlng 

qrojt  men,  shaft  and  tunnel  «t«el  and  rod- 
pe  -  a  t  o  r  5  . 
n. 
tjnnel  fboti  ne*  and  existing^: 

strippers  and  form  covers  {wood  fc  steel), 
same  and  fj-^n*-!  n  free  air: 
n  d  a  1 1 B  . 

r,  tjrnel  lat>o:e:s,  shaft  laborer!. 

r,  bellian, 

LABORBRS  (OPEN  AIR  CAISSONS,  UKDC?tPINrNXNG  AND  TEST  BORING  INDUSTRIES) 

IncXudes  Inatallation  and  performance  of    caisRona  of  all  types,  underpinning, 
soil  teat  borings,  core  borings,  dianord  drill  soundings,  vash  borings,  auger 
borings,  shot  drilling,  grouting  fcenent^  chewicav,  etc.),  Instsllation  of 
earf^  and  rocx  anchors,  tiebacks,  ground  water  observation  veils  and  Monitor- 
ing wells,  installation  of  i ns tr jnentat i en ,  drilling  and  installation  of 
hocliontal  drains,  lagging  ^cairying  of  bands  and  settling  bands  In  place), 
installation  and  extraction  of  qrout  pipes,  pit  wortt,  hand  •scavation  and 
labor  required  m  pile  driving  and  related  work,  welding  of  caissons  not 
driven  by  pile  driving  equipment,  pouring  of  concrete  piles  and  caissons  of 
all  types,  cutting-off  concrete  piles  and  clean-up: 

Open  Air  Caisson,  Underpinning  Wortt  and  Boring  Crewi 

CLASS  I-A:   Laborers,  top  ■«--. 
CLASS  I-B:   Bottom  man. 


DECISION  NO.   MA85-3013 


PC'WZF    zr-'-ZP*'.^"    OPERATORS  (3UILDING  CONS'^RUCTION )  i   CON": 


Shield   driven 

and    liner    plate    t 

CLASS    VI -A: 

M: ner  5 .    mi ne  r    *e 1 

Bachi^e    ope 

'  a  tor ,    nozz  le   iren  , 

■•n,    shield 

and   erector    aria   0 

CLASS    VI-B: 

Brakene'^,     tracicme 

Cleaning   concrete    •■-d    csu.ning 

CLASS    VI -C: 

Concrete    wcr*(ers. 

?ocK   •haft,    concrete    1  i -i  1 19    of 

CLASS    VI-E: 

Change    ho.iae    a^te 

CLASS    VI-P: 

Laborers,     topside 

CLASS    VI -G: 

Br akeaar ,     t  rac  kma 

CLASS    VI-H: 

Miner ,    caqe    tende 

Test  Boringi 

CLASS    II-*: 
CLASS     II-Br 


Laborer. 
Driller. 


POWH)  BOUIPMEN-  OPSRA'TORS   BUILOING  CONSTRUCTION!: 

CLA3S  Ii   Cranes,  shovels.  truc«  cranes,  cherry  plcksrs,  dragline,  trench 
hoes,  backhocs,  three  drja  aachines,  derricks,  pile  drivers,  elevator  tovers, 
heists,  gradalls,  shovel  dozers,  front  end  loaders,  fork  lifts,  augers,  bor- 


"-^       L  .   -.   . 

-r-.r,^        jrcpiM 

CLASS    I  : 

(CONT'D! 

diggers 

,    punpcrete 

or    «ix 1 

nq    plant     to 

t  imber 

:acks. 

CLASS    II 

:       S  c  '  1  c   c  r 

pumps. 

bulldozer  s , 

boiler , 

portable    s 

ed    or    tractor    draw 

machines,    stationa 

trucks. 

ballast    re 

t  r  uc  k  s 

(when   opera 

CLASS    nil       Punps    I 

qeneratora,    concre 

»ell-po 

int    systens 

■  1  xe  r  a  , 

values   con 

type    tanpers,    sing 

CLASS    IV 

ABsistan 

CLASS    V: 

Assistant 

CLASS    VI 

1      Asslstsn 

ing  nlac^ines,  rotary  drills,  post  hole  haisners.  post  hole 

te  machines,  asphalt  plant  'on  site),  concrete  batching  and/ 

n  site),  crusher  plant  f on  sitei,  paving  concrete  mixers, 

Vibratory  hammers ,  graders,  tandem  scrapers,  concrete 

tractors,  ycr*t  rakes,  ■ulc'^mg  machines,  portable  steam 
team  generators,  rollers,  spreaders,  tampers  fself  propell- 
r.  )  ,    asphalt  pa  vers,  mechanics  maintenance,  paying  screed 
ry  steam  boilers,  paving  cc^crete  finishing  machines,  cal, 
gulators,  switch  tampers,  rail  anchor  machinery,  tire 
ted  by  the  employer  on  the  30b  site^. 

1-3  grouped;,  compressors,  welding  machines  '1-3  grouped  , 
te  Vibrators,  lighting  plants,  heaters  'power  driver  ',  -  ^  . 

(operating  and  install  i  ng  ;  ,  syphones-pullsome  ters  ,  cr-r^cztit 
trolling  permanent  plant  air  or  steam,  conveyors,  JacKson 
le  diaphragm  pump,  lighting  plants, 
t  engineers  ffiremen). 

engineers  (other  than  truck  cranes  and  gradallsK 
t  engineers  (on  truck  cranes  and  gradalls^. 


CD 

a. 


DC 

a' 
ft 


POWER    EOUIPMDJT   OPERATORS     ( HEA*/T    fc    HIGHWAY    CONSTRDC'ION 


CLASS  I 
ing  ma 
dragli 
loader 
6te 

ing  ma 
plant 
plant 

CLASS  I 
buildo 
paving 
itach  in 
roller 
thereo 
regula 

CLASS  I 
genera 
meters 
veyor 8 


POw 

chines 
nes  ,  h 
s,  sho 
engine 
chines 
on  job 
on  30b 
I  I  So 
xer  ,  t 
scree 
es,  gr 
8 ,  spr 
f,  t 
tors 
III  P 
tors 
,  cone 
,  we  1 1 


er  sho 

»ech 

oist  1  n 

vel  do 

s,  bac 

rota 

81  te, 

si  te, 

n  ic  or 

r actor 

d  mach 

out  pu 

eaders 

pers , 

rail  a 

amp  ( 1 

light  1 

rete  a 

po  i  nt 


vela 

an  ic 

g  • 

xers 

khoe 
ry  d 

coni 
pav 

v  1  b 
s ,  m 

ines 

mps, 

as 

aelf 

nc  no 
•3  '^ 
ng  t- 
I  xe  r 
sy  s  t 


gin 
,  f 

'  g 

ril 
ere 
ing 
rat 

ech 

,   8 

po 


r  ju 
Ian 


ranes,  tr 
hoist  pav 
es ,  three 
ront  end 
radalls , 
Is,  post 
te  batchi 
concrete 
ory  haaae 
an,^c  main 
tat lonary 
table  ste 
It  pavers 
opelled  o 
ach  1  nes , 
ped  ,  con 
ts,  Heate 
valves  CO 
' ope  r a  1 1 n 


uck  cranes 
enent  brea 

drum  mach 
loaders,  m 
cable  ways 
hole  hamoe 
ng  and/or  1 

mixers,  t 
rs,  grader 
tenance,  T 

steam  boi 
am  boilers 
,  locomoti 
r  tractor  < 
swi tch  t&m 
pressors) 
power 
ntrollmg  ■ 
g  and  1 ns  t 


der  r  icks,  p 
rs,  cement 
es ,  punpcre 
k  i  ng  mach  i  n 
ork  lifts, 
,  port  hole 
xlng  plant 
ber  jacks  ■ 
scr  ap>er8 ; 
k  rakes,  mu 
rs,  paving 
portable  at 
a  or  mach in 
awn,  cal  tr 
r  s  ■ 

Iding  machi 
iveni  (1-5) 
rmanent  pla 
ling' . 


drivers,  trenc'^- 
concrete  pavers, 
te  «achi:^es,  uke 
es ,  ahaf  t  hoi sts, 
cherry  pickers,  bor- 

diggers,  asphalt 
on  30b  site,  crusher 

tandem  scrapers, 

Ichmg  machines 
concrete  f  ini  shmg 
earn  generators, 
es  used  in  place 
acks,  ballast 

ne  f 1  -  3  grouped  > , 
syphons-plulso- 
nt  air  steam,  ccn- 


Q. 


X 


CO 
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DECISION    NC.      >1A85-3013 

POWER  e;'j;p«(e>--  o^era-ors   (heavy  t  highway  construction):     cont'd 

CLASS  IV:   Assistant  engineers  (firemen). 

CLASS  V;   Assistant  engineers  (other  than  truck  cranes  and  gradalls). 

CLASS  VI:   Assistant  engineers  (on  truck  cranes  »- i    gradalls). 

POWER  EQOIPMEJJT  OPERATOR  (MARINE  CONSTRUC-ION  : 

CLASS  I:   Shovels,  Cranes,  Truck  Cranes,  Cierr?  Fic^ers,  Derricks,  Pile  Drivers 
t»o  or  siore  Drjm  Mac^nes,  LiS'iterrs,  Oerric«  Boats,  Trenching,  Mechanic 
Holsti  Pave»«nt  Breakers,  Ceaert  Concrete  Paveers,  Draglines,  Hoisting 
Engines,  Puapcrete  Macr.i-ies,  Elevati-.g  Graders,  Shovels,  Doiers,  Frontend 
Loaders.  Backhoe,  Gradalls,  Caole  Way,  Boring  Machines,  Rotary  Drills,  Post 
Hsle  Bamner,  Post  Hole  Diggers,  Pork  Lifts,  Tinber  Jacks,  Asphalt  Plant   on 
site  ,  Concrete  Batching  t'or  Mixing  Plant  (on  site;.  Crusher  Plant,  (on 
site  ,  Paving  Concrete  Mixers. 

CLASS  II:   Portacie  Steam  Boilers,  Portable  Stean  Generators,  Sonic  or  Vibra- 
tory Bamser,  Graders,  Scrapers,  Tjndeit  Scrapers,  Concrete  Ponps,  Bulldoiers, 
Tractcrs,  York  Pakes,  Mulching  Machines,  Rollers,  Spreader,  ■'aaper  self- 
propelled  or  Tractcr  Drawn,  Asphalt  Pavers,  Concrete  Mixers  with  side  Loaders, 
Mechancs  -  Maintenance,  Cal  Truck,  Ballast,  Regulator,  Switch  Tanp«rs,  Rail 
Anchor  Machines.  Tire  Trucks. 

CLASS  III:   Punps,  Compressors,  Welding  Mac>-ines,  Heaters  (Power  Driven), 
Valve*  controlling  permanent  Plan  Air  or  Steam,  Well  Point  Systems,  Augers  - 
powered  by  Independence  Engines  i    Attached  to  Pile  Drivers,  Hydraulic  Saws, 
Generators,  Lighting  plants,  syphons-Pulsometer s ,  Concrete  Mixers,  Conveyors 

CLASS  IJ!      Assistant  engineers  ifiremer- 

CLASS  V:   Assistant  engineers  (Other  than  truck  cranes  and  gradalls)  . 

CLASS  VTi   Assistant  engineers  (on  trucit  cranes  and  gradalls)  . 


TROCK  DRI-.-ERS  '  BEA'.-T  i,  BI^iT-A? 


CONS 


-Rcc-r 


CLASS 

■  ■       S  t  a  1 1 

CLASS     : ! ;       Two 

creticn    of    the 

CLASS     III:       Thr 

CLASS    :V:       Pour 

CLASS    V:        Speci 

ven  t  i 

onal    type 

■en  t , 

mec ha n.c 

CLASS 

Jl:      Spec 

CLASS 
i 

.'III      Tra 

n  wagons,  panel  trucks  and  pickup  trucks. 

xle  equipment.-  he...r>ers  on  low  bed  when  assigned  at  the  dis- 

emplcyer,  wa  r  ehousei^ien  ,  forklift  operators. 

e  axle  equipment  and  tiremen, 

and  fiVe  axle  equipment. 

I'.red  earth  moving  equipment  under  35  tons  other  than  con- 

trjcks,  low  bed,  vachual,  mechanics,  paving  restoration  equip- 

aliiei  earth  Boving  equipnent  over  35  tons. 
leis  fur  aarth  novlng  aquipaent  (double  hool(up]. 


SCFEPrETEA.^  crcisiotJ 

STATE:   Massac>-usetta  OOOIJTTi   Worcester 

DECISION  NUMBEP:  V.;'85-3ni4  DATE:   Date  of  Publication 

Supersedes  Decision  Number  ^■A84-3(^08  dated  March  30,  19?4,  in  A9    FP  12889. 
DFTSCPIPriON  OF  KCPJT:   Building  construction  Prefects  (Including  Residential 
Pro-ects:  Heavy  and  Rig'^way  construction  Projects 


BMlc 

Mourty 
RMM 

rnntt 

ASBES-CS    WCP^ERS 

17.98 

2.92 
+a 

nOILER-MATERS 

18.93 

3.765 

SRICKLAYERS:     CEVrNT                   \ 

MASONS;    PLASTERERS;    and 

ST0NI>"A9ONS: 

Area    1                                         1 

14.75 

4.54 

Area    2 

17.46 

4.42 

Area    3 

18.06 

2.52 

Area    « 

17.40 

3.90 

CAPPEV'EPS:     LAT°rPf;     SOFT 

FLOOP    LAYERS: 

Area    1 

15.10 

4.07 

Area    7 

16.56 

4.57 

ELBCTRICIANS: 

Area  1 

16.33 

3.78  + 
3%   , 

Residential    (Single 

Family  Housing) 

12.00 

2.03+ 
3% 

Area    7 

16.40 

4.30  + 
3» 

Residential    (Single 

Fanly   Housing) 

11.75 

2.27+ 

3» 

Area   3 

16.50 

2.2C  + 

11* 

Residential    (Single 

Family  Housing) 

12.00 

1.84  + 
3% 

ELEVATOR    CONSTRUCTORS: 

Me  c  h  a  n  i  c  s 

16.71 

3.00  + 
b+c 

H?:peri 

11.70 

3.00- 
b+c 

Probationary   Helpers 

8.355 

GLA7IERS: 

Area    ! 

14.12 

3.32 

Area    : 

18.45 

3.65 

IPON-WTPrERS 

18.75 

4.25 

LABOPBPS: 

iriLDING    CONSTRUCTION: 

Group    ] 

13.95 

3.00 

Group   7 

14.20 

3.00 

Group    3 

14.45 

3.00 

Group   4 

14.70 

3.00 

Group   5 

14.95 

3.00 

WRECKING: 

Group  1 

Group  2 

Group  3 

Group  4 

Group  5 

Group  6 
HEAVY  (  HIGHWAY  l?ONSTROr. 

TIOH: 

Group  1 

Group  7 

Group  3 

Group  4 
Tunnels,  Caisson  and 
Cylinder  Work  in 

Compressed  Air: 

Group  5-A 

Group  S-B 

Group  '-C 

Group  ?-D 

Group   5-E 
Free  Air  Operation: 
Shield   driven   and   Llftar 
Plate    In   Free   Ai  r: 

Group  f-A 

Group  fi-n 
Cleaning  Concrete  and 
Caulking  Tunnel  (both 
new  and  existing); 

Group  6-C 

Group  f-t> 
Rock  shaft.  Concrete 
Lining  of  sape  and  Tunna 
in  Free  Air: 

Group  *-C 

Group  f-F 

Group  6-G 

Group  K-H 
OPEN  AIR  CAISSON,  UNDER- 
PINNING and  TCST  BORING 
INPUSTRIES: 

Open  Air  Caisson,  Under 

Pinning  Work  and  :*orlng 
Crew: 

Group  1-A 
Group  1-B 
Test  Boring: 
Croup  2-A 
Group  2-9 


10. 

70 

13. 

80 

13. 

90 

14. 

05 

14 

30 

14 

55 

13 

95 

14 

20 

14 

70 

14 

95 

19 

.78 

21 

.28 

21 

.45 

22 

.42 

22 

.21 

ne 

15.25 
14.40 


14.40 
14.725 


14.15 
14.30 
14.40 
15.25 


13.95 
14.70 

13.95 
14.82 


3.00 
3.00 
3.00 
3.00 
3.00 
3.00 


3.05 
3.05 
3.05 
3.05 


3.05 
3.05 
3.05 
3.05 
3.05 


3.05 
3.05 


2 


a 


3S 


3.05 

^^ 

3.05 

"T 

"". 

E- 

"x 

3.05 

< 

3.05 
3.05 

2 

3.05 

"Z, 

r^ 

br 

.^ 

Ln 

^_ 

<^ 

3.05 

03 

3.05 

Oi 

3.05 
3.05 

2 

DECISION  to.  MA85-3014 


Li>n:  CONS' 

Line 


RUCTION 


Itila 


EqulDnient  Operacor 

Driver  G  roundman 

Groundma^ 

/tARBLE,    TILE   and  TERRAZZO 
WORKERS  : 
Area    I 
.•lARBLE   f.  TILE   fiNISHERS 
TERRAZZO  FINISHERS 
"ILLWRIGHTS 
PAINTERS: 
Areas    I,    2.    and   3 
Sign  Painters.    Erectors 
and  Fabricators 
Area  1: 
Brush  and  Tapers 
Sptay  and  Sandblasting 
Swing  ipd  chair  work  and 
steel  :riding  under  40 
feet 
Swing  4nd  chair  work 
and  sjeel   riding  ^ 
feet  4nd  over 
Area    2  r 
New  Coaiiiercial  Work 
Brush 

Sorav   and  Sandblast 
Steel 
Repaints  L  Residential: 
Brush 

Sprav  and   Sandblast 
Steel 
Area    3 
Brush 

Wall   Coverings 
Spray.    Sandblasting 
Steel 
Repaint 
Residetitial 
'^ILEDP.IVERMEN 
PLUySERS   and  PIPEFITTERS: 
Area   1 
Area    2 
Area    3 
Plunbers 
Pipefitters 


18. 

00 

2.60+'. 
4.375» 

+d 

15. 

30 

2.60     , 

4.375% 1 

+d 

14. 

40 

2.60  + 
4.3751 
♦d 

9. 

90 

2.60  + 

4.375»| 
+d     : 

18 

45 

3.45    '■ 

16 

31 

2.85    1 

19 

25 

1.50    t 

17 

10 

4.85    1 

1 

13 

.00 

2.05    \ 

14 

.16 

3.29    i 

17 

.43 

3.29    , 

1 

14 

.35 

3.29  ; 

14 

.66 

3.29 

15.05 
16.05 
16.30 

14.50 
15.50 

15.75 

16.08 
16.33 
18.08 
18.08 
13.67 
12.06 
17.90 

17.54 
15.08 

17.63 
15.98 


P?ge   2 


ROOFERS 

SHEET  METAL  WORKERS; 

Area   1 
Residential 

Are*   2 
SPRINKLER  FITTERS 
POWER   EQUIPMENT 
OPERATORS 

Area   1: 

BUILDING  construct:: 

Group   1 

Group    2 

Group   3 

Group   3 -A 

Group  4 

Group    5 

Group  6 

Group   7 

Group  8 

Group  9 

Group   10 

Group   11 
HEAVlf  and  HIGHWAY 
CONSTRUCTION: 

Group  1 
2 
3 


Sa»c 

RfltM 


3.23   ; 
3.23 
3.23    j 

3.23   i 

3.23  ; 

3.23    I 

3.55  I 
3.55  1 
3.55  I 
3.55  ! 
3.55  ' 
3.55  I 
3.20 

'6.13 
3.70 

3.55 
2.45 


Group 

"".roup 

Group   3-A  I 

Group   4  I 

Group   5  j 

Group  6  I 

Group  7  j 

Group  8 

Group  9  1 

Group  10 

Group   11  I 

Area    2  ' 

BUILDING.    HEAVY.    HIGHVAT 

and  MARINE  CONSTR-v/TTlO^v 

Group  1 : 

Hourlv  Premium  fcr 


17. 

76 

20. 

10 

14. 

37 

15. 

56 

16. 

37 

16. 

33 

16. 

13 

15. 

93 

15. 

56 

14 

03 

13 

33 

12 

18 

17 

08 

13 

36 

16 

91 

16 

83 

17 

33 

16 

33 

16 

.13 

15 

.93 

15 

.56 

14 

.03 

13 

.33 

12 

.18 

17 

.08 

13 

.36 

16 

.91 

16 

.83 

17 

.33 

4.52 

5.2=1 
3.  ^9 
5.09 
3.23 


boom  lengths 

jib: 

Over  150  ft. 


Over 

Over 

Over 

Over 

Group  2 

Group  3 

Group  4 

Group  5 

Group  6 


185 
210 
250 
29  5 


tc. 

ft. 

ft.  : 
ft. 


18.91 


ir.ciir.j 
:  +  3,64 


18.79 
15.79 
17.22 
13.98 
14.85 


2. 

60+e 

2. 

60+e 

2. 

60+e 

2. 

60+e 

2 

6  0+e 

2 

60+e 

2 

60+e 

2 

60+e 

2 

60+e 

2 

60+e 

2 

60+e 

2 

60+e 

-> 

60  +  f 

2 

.60  +  f 

2 

.60  +  f 

2 

.60+f 

2 

.60  +  f 

2 

.60  +  f 

2 

.60  +  f 

2 

.60  +  f 

2 

.60+f 

2 

.60  +  f 

2 

.60  +  f 

2 

.60  +  f 

3.68* 


3.68+f 

3.68+f 
3.68+f 
3.68+f 
3.68+f 
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DECISION  NO.    HA85-3014 

TRUCK   DRIVERS: 
Group  1 

Group  2 

Croup  3 

Group  4 

Group   5 

Group  6 

Group  7 


MatM 


a«A«fits   I 


Smic 

Hourly 
RatM 


Frinfl« 


12.86 
13.03 
13.10 
13.22 
13.32 

l^L. 
13.90 


3.00+ 

3.00+ 

g-* 
3.00+ 

g+h 
3.00+ 

g-* 

3.00+ 

g-H. 
3.00+ 

g+*> 

3.00+ 
g+h 


a 


•5. 
5' 


01 


z 


c 
en 
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WELOERS :   Rece..'e  rat"  fcr  craft  to  which  welimq  is  incidental 

PAID  HOLIDAYS: 


DECISION  NO.  MA85-3014 


Page  5 


A-Nev  Year's  Day;  B-Memotial  Day;  C-Inaepe"--!eice  Day; 
D-Labor  Dayr  E-Thanksg iv ing  Dayi  F-Christraas  Day 


FOOTNOTES: 

a"!  Paid  Holiday:   Da,.  Def;:e  r^r.stTas,  pr 

works  the  t":ree  days  prior  to  the  holiday 
b.  Employer  contr  ibiites  8%  of  basic  hourly  r 

••ore  o£  service  or  6%  of  basic  hojrly  rat 

years  of  service  as  vacation  pay  credit 
z.    Paid  Holidays:   A  through  F  ahd  the  Frida 
d.  Paid  Holidays:   A  through  F  and  Bunker  Hi 

employee  has  worked  10  days  prior  to  the 
<" .  Paid  HolM^ys-   ^  through  F,  Washington's 

Day 
f.  Pa.d  Holidays:   A  through  F,  Wasrmgton's 

3ay  and  Veterans  Day 
3.  Paid  Holidays:   A  through  F,  Wash .ngton ' s 

Oay,  Colimbus  Day  and  Veterans  Day 
h.  Paid  Vacation:   4  months  to  1  year  -  half 

acnth;  1-5  vears  -  1  wee<;  5-10  vears  -  2 


■-•ling  the  employee 

ate  for  5  years  or 
e  for  6  months  to  5 

y  after  Thanksgiving 
11  Day,  provided  the 
holiday 
Birthday  and  Veterans 

Birthday,  Columbus 

Birthday,  Patriots 


■ore 


'  1/2)  day's  pay  per 
weeks;  10  years  or 
3  weeks.   Employee  must  have  received  pay  for  120  days 


luring  last  year  of  employment 


ASEA  DESCRIPTIONS 

BRICKIA/ERS;  CEMENT  KA30NS;  PLASTERERS;  and  STONE.'^ASONS : 

Area  1:   Warren  Township 

Area  2:   Hopedale,  Milfofd,  and  Southboro  Townships 

Area  3:   AshDur nham ,  Athol ,  Fitchburg,  Gardner,  Harvard, 
Huhbardston,  Lancaster,  Leominster,  Lunenburg,  Petersham, 
Phillipston,  Princeton,  Royalston,  Sterling,  Terapleton, 
Wesminister  and  Wmchendon  Townships 

Area  4:   Remainder  of  County 


CARPENTERS,  LATHERS,  and  SOFT  FLOOR  LAYERS: 
Area  1:   Hardwick,  Warren,  and  West  Brookfield, 
Area  2:   Remainder  of  Countv 


^ilfcertville  Tvrs  . 


EL£CTRICIANS: 
Are*  1:   Warren,  a-d  West  Warren  Townships 
Area  2:   Ashburnham,  Athol,  Bolton,  Fitchburg,  Gardner,  Harvard, 

Hubbardston,  Lancaster,  Leominster,  Lunenburg,  Phillipston, 

Wesmmister ,  and  Winchendcn  Townships 
Area  3:   Remainder  of  County 

GLAZIERS: 
Area  '.  :.      warren,  and  West  Warren  Townships 
Area  2:   Rema.nder  o£  County 


AREA  DESCRIPTIONS   iCont'd) 

WARBLE,  TILE,  and  TERRAZZO  WORKERS: 
Area  1;   Ashburnham,  Fitchburg.  Harvard,  Lancaster,  Leon. nstec , 
Lunenburg,  Princeton,  Sterling,  and  WestTin  ister  Tows'- ips 

PAINTERS: 
Area  1:   Warren  and  West  Warren  Townships 
Area  2:   Hopedale,  Mendon,  Milford,  Sojthboro,  'Jpton,  and 

Westboro  Townships 
Area  3:  Remainder  of  County 

PLUMBERS  and  PIPEFITTERS: 

Area  1:   Hopedale  and  Southboro 

Area  2:   Ashburnham,  Athol,  Bclton,  FitchD..r3,  Gardner,  Harvard, 
Hubbardston,  Lancaster,  Leominster,  Lunenburg,  Peter  s",a:r , 
Phillipston,  Royalston,  Templeton,  Westminister,  and  Wmdendon 
Townships 

Area  3:   Remainder  of  County 

SHEET  METAL  WORKERS: 
Area  1:   Harvard  and  Lancaster  Townships 
Area  2:   Remainder  of  County 

POWER  ECCIPMENT  OPERATORS: 

Area  1:   Royalston,  Phillipston,  Athol,  Peterffhar,  Hardwick, 
New  Bramtree,  Brookfield,  East  Brookfield,  North  Brookfield,  C 
Barre,  Templeton,  Kmchendon,  Strutridqe,  West  Brookfield 
Townships 

Area  2:   Remainder  of  County 

LABORERS  CLASSIFICATOSS 

B'JILCING  CONSTRUCTION 

Group  1:   Laborers,  Carpenters  Tenders 

Group  2:   Jackhammer  Operator;  Pavement  Breakers;  Aspnalt  Racers:  Car- 
bide Core  Drilling  Machine;  Cham  Saw  Operator;  Pipeiayer;  Barcc  Type 
Jumping  Tampers;  Laser  Beam;  Concrete  Purp;  Mason  Tenders;  Motorized 
Mixers;  Ride-on  Motorized  Buggy:  Fence  and  Beam  Rail  Erectors 

Group  3:   Air  Track;  Block  Pavers;  Ranuners:  Curt  Setter 

Group  4:   Blasters,  Powderne- 

Group  5:   Pre-cast  Floor  ar.i    Roof  Fla^-;  Erect?:? 


Oa«han-, 
d  Warrer 


U1 

05 


a. 


X 

a 

ft 


Group  1 
Group  2 

Group  3 
Group  4 


WRECKING  CONSTR'JC 
Yardmen  Laborers 
Yardmen  Bjrners;  Sawyers 
Wrecking  Laborers 
Adzeman 


TION 


2 


i.n 
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!/■- 
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LABORERS  CLASSIFICATIONS   (Cont'd) 
WRECKING  CONSTRUCTION   (Cont'd) 


Group  5t   Burners;  Jackhammers 

Croup  6:   Asb«stos  Removers;  Small  Front  Loaders  on  Tracks  and 
Bobcat  Operators 

1  HEAVY  and  HIGHWAY  CONSTRUCTION 

Group  1:   Laborers;  Carpenter  Tenders;  Cement  Finisher  Tenders 

Group  2:   Asphalt  Rakers;  Fence  and  Guard  Rail  Erector;  Laser  Beam 
Dperator;  Masor.  Tender;  Pipelayer;  Pneumatic  Drill  Operator;  Pnej- 
matic  Tool  Operator,  Wagon  Drill  Operator 

Group  3:   Air  Trac  jpp:a'cr:  B.o:<  Pavers;  Rammer;  Curb  Setters 

GrO'-c  4:   B.as-.ors,  PowderTien 

I  Tunnel,  Caisson  and  Cylinder  Work  in  Compressed  Air: 

Group  5-A:   Powder  Watchmen;  Top  Men  on  Iron  Bolt;  Change  Hojse 
Attendant 

Group  5-3:   Branemar-,:  Tracuman;  Gro-tr^ari ;  Laborer;  Outside  Lock 
Tender;  Lock  Tender;  Ouage  Tenders 


Group  5-C 
Groap  5-3 
Group  5-E 


Mo  t  o  r  me  n 

Blaster 

Mjckinq  Machine  Operator 


Free  Air  Operation  -  Shield  Driven  and  Liner  Plat*  Tunnel  in  Pre*  Air: 

Group  6-A:   Miners;  Miner  Welder;  Conveyor  Operator;  Motormen; 
Mucninq  Machine  Operator;  Noiile  Men;  Grout  Men;  Shaft  and  Tunnel 
Steel  and  Rodmer. ;  Shield  and  Erector  Arm  Operators 

Groap  6-B:   Brakemer,  Track»en 

Cleaning  Concrete  ar.i   Caulung  Tjnnel  (both  new  and  existing): 

Group  6-C:   Concrete  womers;  Strippers  and  Form  Movers  (wood  and 
steel' 

Rock  S".aft,  Concrete  Lir.inq  of  Same  and  Tjnnel  in  Free  Air: 

Group  6-E:   Change  Bojse  Attendants 

Group  6-F:   Laborers;  Topside 

Group  6-Gj   Brakeman;  Trackman;  Tunnel  Laborers;  Shaft  Labotees 

Group  5-B:   Miner,  Cage  Tender;  Bellman 


DECISION  NO.  MA85-3014 

LABORERS  CLASS  I  ""I  CAT :  jNS   [Cont'd) 


-age 
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rraance  of  caissons 
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bor  mgs  ,  shot  dr  i 
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,  dr  1 1 1  mg  and  inst 
rymg  of  bands  and 
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by  pile  driving  equ 
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of  all  types 
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ormg  wells, 
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Air  Air 


isson,  Cnderpinning  Work  and  Boring  Crew; 


Group  1-A:   Laborers;  Top  Man 
Group  1-B:   Bottom  Man 

Test  Boring: 
Group  2-A:   Laborers 

Group  2-B:   Driller 

POWER  EQUIPMENT 


0PFRAT0R3  CLASSIFICATIONS 
AREA  1 


BUILDING  CONSTRUCTION 

Group  1:   Shovels;  Cranes  (including  all  Tower,  Climbing  and  Bridge 
Cranes,  as  used  in  Building  Construction) ;  Hydraulic  Cranes,  10  ton 
capacity  or  over;  Draglines;  Derricks;  Elevators  with  Chicago  Boon; 
Backhoes;  Gradalls;  Elevating  Graders;  Pile  Driving  Rigs;  Concrete 
Road  Pavers;  all  three  Drum  Hoisting  and  Trenching  Machines;  Belt- 
type  Loaders;  Front  End  Loaders,  SH  yds.  or  over;  Dual  Drum  Paver; 
Automatic  Grader  (i.e.  C.M.I.) ;  Combination  Backhoe/Loader ,  3/4  yd. 
or  over;  Jet  Engine  Dryer;  Tree  Shredder;  Post  Hole  Digger;  Post  Hole 
Hammer;  Post  Extractor;  Truck-mounted  Concrete  Pump  with  Boom;  Roto- 
mill 

Group  2:   Rotary  Drill  (with  mounted  Compressor);  Compressor  House 
(3  to  6  Compressors);  Rock  and  Earth  Boring  Machines  (excluding 
McCarthy  and  similar  Drills);  Graders;  Front  End  Loaders,  4  yds. 
to  Slj  yds.;  two  Drum  Hoists;  High  Fork  Lifts  with  capacity  of  IS 
ft.  and  over;  Scraper,  21  yds.  and  over  (struck  load);  Sonic  Hammer 
Console;  Road  Planer;  Cal  Tracks;  Ballast  Regulators;  Rail  Anchor 
Machines;  Switch  Tampers 
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DECISION  NO. 


PONER  EQUIPMENT  OPERATORS  CLASSIFICATIONS   (Cont'd) 
AREA  1   (Cont'd) 


BUILDING  CONSTRUCTION   (Cont'd) 

Group  3:  Combination  Backhoe/Loader,  up  to  3/4  yd. 
Push  Cats;  Scrapers,  up  to  21  yds.  (struck  load) 
tractor  drawn);  Tireman;  Front  End  Loaders,  up  to 
Paver;  Well  Drillers;  Mechanics;  Welder;  Pumpcrete 
Crete  Pumps  and  similar  type  Pumps;  Engineer  or  Fi 
Pressure  Boiler  (on  job);  Self-loading  Batch  Plant 
ratots  (including  installing);  Electric  Pumps  jsed 
Systam;  Puraps,  12  inches  and  over  (total  discharge 
or  t»»o  900  cu.  ft.  and  over;  Engineers  m  charge  o 
Truck;  all  Automatic  Elevators  (permanent  or  tertpo 
manually  or  remote  control)  (not  to  be  confused  wi 
operating  from  conventional  hoist,  1,  2,  or  3  drum 
Boom  Truck;  Hydraulic  Cranes,  under  10  ton 


Hoe;  Bulldozers; 
(self-propelled  or 
4  yds. ;  Asphalt 
Machines;  Con- 
reman  on  High 
;  Weil  Point  Ope- 
in  Well  Point 
) ;  Compressor ,  one 
f  Powered  Grease 
rary) (operated 
th  elevators 
)  ;  Grout  Pumps; 


Group  4:   Single  Drum  Hoist;  Power  Paverrent  Breakers;  Concrete  Pave- 

and 
Plants; 

up 
tors 


Group  5:   Compressors  (one  or  two) (315  cu.  ft.  to  900  cu. 
Pumps,  4  inches  to  12  inches  (total  discharge) 


ft.); 


Group  6:   Compressors,  up  to  315  cu.  ft.;  Small  Mixers;  Pumps,  up 
to  4  inches;  Power  Heaters,  except  when  3  or  more  Heaters  are  used 
on  one  job,  classification  4  rate  shall  be  paid;  Welding  Machines, 
except  when  3  or  more  Welding  Machines  are  used  on  one  job,  classi- 
fication 4  rate  will  be  paid;  Conveyors;  Oiler;  Helpers  on  Grease 
Trucks  with  hand  greasing  equipment 

Group  7:  Truck  Crane  Crews 

Group  8:  Oiler 

Group  9:  Master  Mechanic 

Group  10:  Boom  lengths  over  184  ft.  including  Jib 

Group  11:   Boom  lengths  over  225  ft.,  including  Jib 


POWER  e;'j:pment  operators  classifications 

AREA  1   (Cont'd) 
HEA'.-r'  and  HIGHWAY  CONSTRUCTION 
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(Cont'd) 


Group  1: 
Trenchi 
Pile  Dr 
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a-d  Trjck  Cranes;  Derricks;  Backhoes; 
tor  Graders;  Belt-type  Loaders;  Gradalls; 
vers,  ^n-s;te  Processing  Plant  (Engineer 
mshell;  Cableways;  Shaft  Hoists;  Mucking 
r,  SS  yds.  and  over  Tower  Cranes;  Self- 
s,  10  tons  and  over;  Dual  Pavers;  Auto- 
C.M.I.  or  equal);  Scrapers  towing  Pan  or 
jsh  Cats  (2  units  in  Tandem);  Welder  using 
chine;  Shotcrete  Machi,-.e;  Tunnel  Boring 

Hoe  .'Loader,  3/4  yd.  Hoe  or  over;  Jet 
er;  Post  Hole  Digger;  Post  Hole  Hammer; 
nted  Concrete  Pumps  with  boom;  Roto-raill 


Group  2:   Rotary  Drill,  with  mojnted  Corpressor;  Compressor  House, 
3  to  6  Compressors;  Bock  and  Earth  Boring  Machines,  excluding 
McCarthy  and  similar  Drills;  Grader;  Front  End  Loaders,  4  yds.  to 
Sij  yds.;  Scraper,  21  yds.  and  over  (struck  load);  Forklifts,  7  ft. 
lift  and  over  or  3  ton  capacity  and  over;  Sonic  Hammer  Console;  Road 
P.aner;  Cal  Tracks;  Ballast  Segjlators;  Rail  Anchor  Machines:  Switch 
Tampers 

Group  3:  Bulldozer;  Push  Cats;  Scrapers,  jp  to  21  yds. 
self-propelled  or  Tractor  Drawn;  Self-powered  Asphalt' 
End  Loaders,  up  to  4  yds.;  Mechanics,  Welders;  Well  Dr 
Crete  Machine;  Engineer  or  Fireman  on  High  Pressure  Bo 
Self-loading  Batch  Plant  (on  job) ;  Well  Point  Operator 
Pumps  used  in  Well  Point  System;  Tireman;  Pun-ps,  16  in 
total  discharge;  Compressors  (1  or  2)  900  cu.  ft.  and  . 
Grease  Truck;  Tunnel  Locomotives  and  Dinkeys;  Grout  Pu: 
Jacks  (jacKing  pipe,  slip  forms,  etc.);  Boom  TrucK,  se 
Hydraulic  Cranes,  up  to  10  ton;  Combination  Backhoe  Ho 
to  3/4  yd.  Hoe 

Group  3A:   Asphalt  Rollers;  Self-powered  Rollers  and  Compactors; 
Tractor  without  blade  drswng  Sheeps  Foot  Roller;  Rubber  '-.re 
Roller;  Vibratory  Roller  jr  other  type  of  Compactors  including 
Machines  for  pjlverizinq  and  aerating  soil 

Group  4:   Hoists;  Conveyors;  Power  Pavement  Breaker;  Self-propelled 
Material  Spreader;  Self-powered  Concrete  Finishing  Machine;  Two  bag 
Mixer  with  Skip;  McCarthy  and  similar  Drills;  Batch  Plant  (not  self- 
loading);  Bulk  Cement  Plant;  3  or  more  10  KW  Light  Plants;  30  KW  or 
more  Generators 

Group  5:   Compressor,  315  cu.  ft.  to  900  cu.  ft.,  1  or  2;  Pumps,  4" 

to  16"  total  discharge 
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POWER  EQUIPMENT  OPERATORS  CLASSIFICATIONS   (Conf  dl 
AREA  1  -  HEAVY  and  HIGHWAY  CONSTRUCTION   (Cont'd) 


Group  6:   Compressor,  up  to  315  cu.  ft.;  Small  Mixers  with  Skip; 
Oii-r;  Pumps  up  to  4";  Grease  Truck;  Helper  on  powered  Grease  Trucks; 
Power  Heaters;  Welding  Machines,  when  3  or  more  Welding  Machines  are 
used.  Classification  4  rate  shall  be  paid;  A-Frame  Trucks;  ForkUfts, 
up  to  7  ft.  Lift  and  up  to  3  ton  capacity;  Hydro  Boom;  Power  Safety 
Boat 

Group  7:  Truck  Crane  Crews 

Group  8:  Oiler 

Group  9:  Masier  Mechanic 

Group  10:   Boom  Lengths  over  184  feet,  including  Jib 

Group  11:   Boom  Lenghts  over  225  feet,  including  Jib 

kP.U^    2 

BUILDING  CONSTRUCTION 

Gtoufc  1:   Cranes;  Shovels;  Truck  Cranes;  Cherry  Pickers;  Dragline: 
Trench  Hoes;  Backhoes;  Three  Drum  Machines;  Derricks;  Pile  Drivers; 
Elevator  Towers;  Hoists;  Gradalls;  Shovel  Dozers;  Front  End  Loaders; 
Fork  Lifts;  Augers;  Boring  Machines;  Rotary  Drills;  Post  Hole  Hammers; 
Pos^  Hole  Diggers;  Pumpcrete  Mac^.ines;  Asphalt  Plant,  on  site;  Concretf 
Batching  and/or  Mixing  Plant,  on  site;  Crusher  Plant,  on  site;  Pav— .g 
Concrete  Mixers;  Timber  Jacks 

Group  ::   Sonic  or  Vibratory  Hammers;  Graders;  Tandem  Scrapers;  Concrete 
Purnp'-  Bulldozers;  Tractors;  York  Rakers;  Mulching  Machines;  Portable 
EteaT,  Boiler;  Portable  Stea.Ti  Ge-arators;  Rollers;  Spreaders;  Tampers 
'self-f topelled  or  tractor  drawn  ;  Asphalt  Pavers;  Mechanics  Mai-te- 
r.ance;  Paying  Screed  Machines;  Stationary  Steam  Boilers;  Paving  Con- 
crete Finishing  Machines:  Cal  track;  Hallast  Regulators;  Switch 
Tampers;  Rail  Anchor  Machinery;  Tire  TrucKS  (-hen  operated  by  the 
employer  on  the  job  site) 

Group  3:   Pumps,  1-3  grouped;  Compressors;  Welding  Machines,  1-3 
grouped;  Generators;  Concrete  Vibrators;  Lighting  Plants;  Heaters 
(power  driven,  1-5);  Well-point  Systems,  operating  and  installing; 
Syphones/Pulsometers;  Concrete  Mixers;  Valves  controlling  Permanent 
Plant,  air  or  steam;  Conveyors;  Jackson  type  Tampers;  Single  Diaphragm 
Pump;  Lighting  Plants 


Group  4 
Croup  5 
Group  6 


Assistant  Engineers  (Fireman) 

Assistant  Engineers  (other  than  Truck  Cranes  and  Gradalls) 

Assistant  Engineers  (on  Truck  Cranes  and  Gradalls) 


POWER  EOUIPMENT  OPERATORS  CLASSIFICATIONS   (Cont'd) 
AREA  2   (Cont'd) 

HEAVY  and  HIGHWAY  CONSTRUCTION 

GrouD  1-   Power  Shovels;  Cranes;  Truck  Cranes;  Derricks;  Pile 
Dowers,  Trenching  Machines;  Mechaniclal  Hoist  Pavement  Breakers; 
Cement  Con-re te  Pavers;  Draglines;  Hoisting  Engines;  Three  Drum 
Slchines-  ium.pcrete  Machines;  Uke  Loaders;  Shovel  ^lli'l/.'ll'^. 
tod  Lo«d;r8,  Mulching  Machines;  Shaft  Hoists;  f^^^"  ^^5  ••«! '  ,!'es 
Gradalls,  Cable  Ways  Fork  Lifts;  Cherry  Pickers;  S=;;^-?  "'^J  "^^' 
Rotary  Dri  Us;  Post  Hole  Hammer;  Post  Hole  Diggers;  Aspha.t  F.ar,t 
on  job  site,  concrete  Batching  and/or  Mixing  Plant  on  not  site; 
crusher  Plant  on  job  site;  Paving  Concrete  Mixers;  -imber  .acks 

Group  2:   Sonic  or  Vibratory  Hammers;  Graie-s;  -' '  ^?^^^,;.3»"^^":^  . 
Scraoers-  Bulldozer;  Tractors;  Mechanic  Ma.ntenar.ee;  N.or<  Rakes, 
Mulchtno'Machines  P;ving  Screed  Machines;  Stationary  Steam  Boiiers: 
Paving  Concrete  Finishing  Machines;  r.rout  Pumps;  Potab.e  Steam 
Boilers;  Portable  Steam  Generators;  Rollers;  spreaders;  Aspna.t 
Paie^r  Locomotives  or  Machines  used  i.  place  thereof  ;  Tampers 
self-propelled  cr  tractor  drawn;  Cal  TracKb;  Ba..a3.  Re,.-a.o.s. 
Rail  Anchor  Machines;  Switch  Tampers 

Group  3:   Pump,  1-3  grouped;  Compressors;  Welding  Machine   1-3 
grouped;  Generators;  Lighting  Plants;  Heaters   f^-^^^^f^^''^" ' 
1-5-  SvDhorsPulsometers;  Concrete  Mixers;  Valves  controlling 
Permanent  Plant,  air  or  steam,  Conveyors;  Wellpoint  System,  ope- 
rating  and  Installing 

Group  4:   Assistant  Engineers  (Firemen) 

Group  5:   Assistant  Engineers  (other  than  TrucK  Cranes  an-!  Gradalls, 

Group  6:   Assistant  Engineers  (on  Truck  Cranes  an-.  Gradalls, 


MARINE  CONSTRUCTION 

les-  Truck  Cranes;  Cherry  Ficners;  Derricks; 
Pile  Drivers  two  or  more'orum  Machines;  Lighterns,  Derrick  Boats; 
?renchiigrMechanic  Hoists;  Pavement  Breakers;  Cement  Concrete _ 


Group  1:   Shovels; 


Paving  Concrete  Mixers 


Cone 

(on  site) 

GrouD  2-   Portable  Steam  Boile:s;  Portatle  Steam  generators;  Eoni 
''^^^ib.tory  Hammer;  Graders;  Scrapers;  '-';^^- ^'^^'.  J^^^"^ 
Tractcrs;  YcrK  Rakers:  Mulc-mg  Machines.  hO- 
tractor  drawn;  Aspha 


X 


2 


u: 


Pumps;  Bulldozers 

Spreader;  Tamper,  self-propelled  ,.„.nr».  ■  ai  •; 

concrete  Mixers  with  side  Loaders,  "^'^r""^!!:,™!,;: ""es   -ire  T 

Ballast  Regulator;  Switch  Tampers;  Ran  An.,,..  Ma.,..ines,  ..re 


Paver 

al 


ier  s  : 
9 ; 

:  ack  ; 

JCKQ 


cn 

cs 
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3roup  3:   Plumps; 


POWER  EQUIPMENT  OPERATORS  CLASSIFICATIONS    (Cont'd) 
AREA  2  -  MARINE  CONSTRUCTION   (Cont'd) 


Group  3:   PL;mps;  Compressors;  Welding  Machines;  Heaters  (power 

driven;;  Valves  controlling  Permanent  Plant,  air  or  steam;  Well 
Point  Systems;  Augers,  powered  Dy  Independence  Engines  and  attached 
to  Pile  Drivers;  Hydraulic  Saws;  Generators;  Lighting  Plants; 
Syphons-Pjlsometers;  Concrete  Mixers;  Conveyors 

Group  4    Assistant  Engineers  (Firemen) 

Group  5;   Assistant  Engineers  (other  fa-  Trjcn  Cranes  and  Gradalls) 

Group  6;   Assistant  Engineers  (on  True*  Cranes  and  Gradalls) 


TRUCK  DRIVERS 

Group  1:   Station  Wagons;  Panel  Trucks  and  P;c<jp  Trucks 

Group  2:   Two  Ax^e  Equipment;  Helpers  on  Low  Bed  when  assigned 
at  t-e  discretion  of  the  eiaployer ;  Warenousenen ;  Forklift  Operators 

Group  3:   Three  axle  equipment  and  Tiremen 

Group  4:   Four  and  five  axle  equipinent 

Group  5:   Specialized  earth  moving  eqj.pmen-,  under  35  tons  other 
than  conventional  type  trjcts;  Low  Bed;  Vac-'-aul;  Paving  Restora- 
tion equipment;  Mechanics 

Gro^p  6:   Sp<»Cial;2e^  eart-  movmq  eq^ipn^en;  Dver  35  tons 

Group  7:   Trailers  t  :;    eartn  rwDvmg  eq.ipme-.t  (double  hookup) 


Unlisted  classifications  needed  for  work  not  included  within  the  scope 
of  the  classifications  listed  may  be  added  after  award  only  as  provided 
in  the  laPor  standards  contract  clauses  (29  CFR,  5.  5  (a)  (1)  ( i i) ) 


SUPERSEDEAS  DECio. 


STATE:   MASSACHUSETTS 


COUNTIES:   BERKSHIRE,  FRAkKLIN,  HAMPDEN 
AND  HAMPSHIRE 
DECISION  NO.:  '-M^S-JOIS  DATE:   DATE  OF  PUBLICATION 

Supersedes  Decision  No.  f*AR4-300'',  dated  Am:  6.  l^fi,    m  49  '■o  13054. 
DESCRIPTION  OF  WORK:   Building,  Heavy,  Highway  and  Residential  Construction 


ASBESTOS  WORKERS 
BCILERMAKEFS 
BRICKLAYEkS:  CEMENT 
MASONS;  PLASTERERS;  STOKE 
MASONS;  MARBLE,  TILE  1 
TERRA:Z0  WORKERS: 
POINTERS;  CLEANERS; 
CAULKERS: 

Area  I 

Area  1 

Area  3 
CARPENTERS;  SOFT  FLOOR 
LAYERS;  DPfWALL  CARPEN- 
TERS; LATHERS: 

Area  1 

Area  2 

Area  3 

Area  4 
ELECTRICIANS; 

Area  1 

Area  2t 

Electrical  Co'rracts 
$125,000  and  over 

Electrical  Contiacts 
under  5125,000 

Residential  Single 
Family  housing 

Area  3: 

ELEVATOR  CONSTRUCTORS 

ELEVATOR  CONSTRUCTORS 
HELPERS 

ELEVATORS  CCNSTP jCTORS ' 
I  PROBATIONAr:  HELPERS 
.GLAZIERS 
i IRONWORKERS: 
<:   Area  1 
;  Area  2: 
j   B;:ild;-q.  Hea.-y  a-d 


Highway 


1C.23 
IP. 93 


14.75 
18.38 
16.00 


14.79 
16.18 
15.10 
16.03 

15.54 


15.41 

13.41 

12.00 
16.33 

16.56 

11.59 


8.28 
14.12 


15. IS 
14.90 


•••••is 


4.53 
3.765: 


4.54 
2.13 


2.99 
4.90 
4.07 
2.92 

1.96  + 
3% 


Res.dential  A    stoi les 
or  less  t 
LABORERS  iBUJLDING)! 

Group  1 

Group  2 

Group  3 

Group  4 

Group  5 
HEA'.'Y  I.    HIGHWAY 
Area  1 

Class  I 

Class  :i 

Class  III 

Class  IV 
Area  2 : 

Class  I 

Class  II 

Class  1 1 1 

Class  IV 
LINE  CONSTRUCTION 
Area  1 

Lineman,  ca;:le  splicer 

dynamite  man 


3.92  +  ! 

3»  '■ 

3.92* 

3« 

2.22+ 

3« 
3.78  + 

3» 

3.29  + 

a*b 

3.29+ 
a+b 


3.32 
6.32 

3.99 


Heavy  eqjipme-t 
operator 

Eq..:prT>e-t  operator, 
tractcr  trailer  dirvec, 
t  i  e. d  mecra" i c 

C  r  :  V  e  r  q  r  o  ^  n  d  t,  a  n 

Groundman 

Area  2: 

Lineman,  cable  «pl:cer 
dynamite  man 

Heavy  eq-  ;  pnie"  t 
operator 

Equipment  operatcr, 
tractor  trailer  driver, 
field  me cranio 


11.18 

13.25 

13.50 

14.00 
15.00 
14.25 


13.25 
13.50 
15.00 
14.25 

13.95 
14.20 
14.70 
14.95 


15.97 
14.37 

13.57 

11.98 

8.78 

16.23 
14.61 

13.80 


^ 


3.99 

3.05 
3.05 
3.05 
3.05 
3.05 


3.05 
3.05 
3.05 
3.05 

3.05 
3.05 
3.05 
3.05 


2.90+ ! 
4.75*  I 


2.90+ i 
4.7S« 


2.90  + 
4.7St 
2.90+ 
4.75% 
2.90+ 
4.75* 


2.90  + 
4.75» 


2.90+ 

4.75» 


2.90+ 
4.75% 


O 

o 
e 


z 

c 


c 

q: 
<< 


Z 
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Driver  Groundnan 
Cr^undnan 

Arat  3: 

LiBeraan,  cabl*  splicer, 
dyriaBite  man 

a**vy  equipnene  operator 

Eqltipaent  operator, 
tr»cTor,  trailer, 
driver  field  mechanic 

Driver  groundman 

GrOundman 

Areas  1,  2  (  3: 
Traffic  Control,  Illuai- 
nation  i   Maintenance: 
Linemen,  technicians 
h   cable  splicers 


Equipment  operator 

Driver  groundnan 

Sroundman 

Railroad  Construction 
(including  electrical 
distribution,  trans- 
nission  lines,  substa- 
tion and  signal  con- 
struction: 
Linemen,  cable 
splicers  t  dynamite 
man 

Heavy  equipment 
operator 

Equipment  operator, 
tractor  trailer 
driver,  4  field 
mechanic 

Driver  groundman 

Groundman 


H««t«ir 


Moony 
RctM 


I 


12.17 
8.93 

17.00 
15.30 

1  J  .  4  5 

12.75 

9.35 


17.20 
14.62 
12.90 
12.04 


2.90  + 
4.75* 


2.90+    PAINTERS: 

4.75%      Brush    and    Taper 

Spray    and    Sandblashmg 
Swing    staqe    and    steel 

riding    j-.de:    40' 
Swing    staqe    and    steel 
'      riding    over    40' 

Sign    Painters 
PILEDRI'/ERMEN 
751   iPLOMBEPS    i.    STEA.HFITTERS! 
!  Area   1 


30+ 
75% 
30  + 


14.16 
17.43 

14.35 

14.66 
13.44 
17.90 


:mARBLE,    TILE    i    TERRAZ20 
FINISHERS 
MILLWRIGHTS 


17.95 
16.16 

15.26 

13.46 

9.87 


11.45 
17.10 


2.30  + 

4.75% 
2.30+ 
4.75% 
2.30  + 
4.75% 


Area   2 
■  Area    3 

TOWER    EC'JIPMENT    OPERATORS 
pUILDING    CONSTRUCTION 

'    Class  :  ': 

i: 

III  I 

IIA 


16 

28 

1 

85  + 

4« 

IB 

10 

3 

59 

16 

82 

4 

.29  + 

2.90  + 
4.75% 
2.90  + 
4.75% 
2.90  + 
4.75% 
2.90  + 
4.75% 


2.90* 

4.75% 

2.90  + 
4.75% 


2.90  + 

4.75% 
2.90  + 
4.75» 
2.90  + 
4.75% 


4.85 


Class 

Class 

Class 

Class  IV 

Class  V 
I  Class  VI 

Class  VII 
I  Class  VIII 
I  Class  IX 
I  Class  X 
'   Class  XI 

POWER  E'J-JIPMENT  OPERATORS 
HEAVY  AND  HIGHWAY 
CONSTRUCTION: 

Class  I 

Class  II 

Class  III 

Class  IIIA 

Class  IV 

Class  V 

Class  VI 

Class  VII 

Class  VIII 

Class  IX 

Class  X 

Class  XI 
RCXDFERS: 
Composition,  Sj.T.p 

Waterproof 
I  Slate,  Tile,  Precast 

Co'^ccete 
SHEET  METAL  WORKERS 
SPRINKLER  FITTERS 


3.29 
3.29 

3.29 

3.29 

2.05 
3.20 


16. 

33 

16. 

13 

15 

93 

15 

56 

14 

03 

13 

33 

12 

18 

17 

OR 

13 

.36 

16 

.91 

16 

.83 

T  T 

.33 

16.33 
16.13 
15.93 
15.56 
14.03 
13.33 
12.18 
17.08 
13.36 
16.91 
16.83 
17.33 


10 

56  5 

11 

065 

15 

66 

18 

95 

2.60+r' 
2.60+^^ 
2.60+<1 
2.60+d 
2.60+^ 
2.60+d 
2.60+;' 
2.6n+d 
2.60+rt 
2.60+^1 
2.60+d 
2.60+d 


2.60*e 
2.60+e 

2.60+e 
2.60+e 
2.60+e 
2.60+e 
2.60+e 
2.60+e 
2.60+e 
2.60+e 
2.60+e 
2.60+e 


3.13 

3.13 
5.09 
4.23 


DECISION    NO.     .><A85-3015 

TRUCK    2RIVERS 

r; ass  '. 

Class  II 

Class  III 

Class  :  •' 

Class  V 

Class  VI 

Class  VII 
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12.86 
13.03 
13.10 
13.22 
13.32 
13.61 
13.90 


3.00* 

f+g 
3.00+ 

t*9 
3.00+ 

f*9 
3.00* 

«+9 
3.00+ 

f*9 
3.00+ 

fg 
3.00* 

f*9 


AJJ.LA  :£s:r:pt:dns 


Bricklayers:    Cement    Masons;    P.a-.erer.-    S-.c^e-r.-s :  -  -    '.arMe;    Tile   4   Terrazio 
Workers:    Pair.tert:    Cleaners    fc    :*_.<•:!: 

Area    1:    HAMPDEN:    HAMPSHIRE;    FRANKLIN:    BERKSHIRE       Bec.et.     :ti9,     St  and i sf l«ld) 


Area    2:    BERKSHIRE    'Adams,    Nortn    Adanis.     C-ps-.:*' 
Willi amstown ■ 


?'.  zr  .  in  .     S  a  -■  o  V  . 


X 
« 

mm 

9 


Area    3:    BERKSBIRE      Reuainder    of    Coijr.ty) 

Carpe^.ttrs;    Soft    Floor    Layers:    Orywall    Ca:pe---e:5 

Area    I:    BERKSHIRE;    FRANKLIN    'Monroe,    Monroe    B:.^  =  <" 

Area    2;    FRANRLIN    lErving,    Warwicn,    Orange,    North   Orange) 

Area    3-    "A,""rE'.' ■    HAI'T>SHIR£;     iScuth    Hacle..    Granby ,    Belchcrtov.-n ,    Huntinaton,  . 
Pelhar,     «.-r.erst.    Ware)    FRANKLIN      Le-.eret:  ,    Shutesbury,    Sunderlan^/ 

Area   4:    KA.-PSHIRE    (Re.-a.rier   of  County;;    FRANKLIN    (Ramairder   of   County) 


a. 
s: 


y. 


o 

C5 
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AREA   DESCRIPTIONS    CONTINUED 


DECISION    NO.      -7^85-3015 


o 

t>5 


Electricians    i  Line  Construction: 

Area   1:      Berkshire;    franklin    (Hawley,    Monroe,    Rowe) 
Curamington,    Plainfield) 


H.v^PSHXRE:     ( Middlef  leld, 


Area   2:      FRANKLIN    (Remainder  of   County);    HAMPSHIRE      Remainder    of   County); 
HAMPDEN    (Chester,    Holyolce   and   North   Portion  of  Chicopee   -    NortK   of   Mckinstry 
Avenue   from  the   Connecticut   River   to   Grattan   Street,    Lafayette    Street   to 
Yorit    Street,    McKinatry   to  Granby   Road,    and  projected    to   the  Westover   Air 
Force   Base    fence,    continuing   northeastly   along    this    boundary   to    the   county 
1  ine 

Ar»8    5:      hviprrs      =».-«.- ;er    :f   County   -   including   "estover   Air   Force   Base); 
H»u"JSK;Rf       Be.  c."  e. -town,    ware). 


I r onwor  <«t  s : 

Area    '•    HAMPSH-PE-    HAMPDEN;    PPANifMN,    BERJfSHIRE   BecKet.    Washington,    Lee, 
Sar^i'.Bl:*.i.    New   Harlccrc.    H.r-sda.e,    Peru,    Savoy,    l^onterey,    Sheffield, 

W;ndaor  ,    Ot.a.    N.     ^    Z.     i-,;s 

Area  2:  BERKSHrRE   Rema.-'dei  of  County)  i 

Lasorers:  Heavy  i    H.a--»ay: 

Area  I1  E.cep'  Twp,.  of  Karr.c.  a-d  Cr.-qe  .n  fRAS^LIN 

Area  2:    FRANKLIN   :ra-3«   wsrrlck): 


Line  Cora? r jct ;o- :   See  E.ecr:;:.sra  h    LL-e  Construction) 
Pl^eaers  i  Stesir,  ;.:^er!: 
Area  .:  .'RANKLIN   Orange 

Area  2:    BE.RKSHIRE  JExcept  Of.s,  Bec.et,  Sand.sf  leldi  ;  FRANKLIN  (Monroe, 

Towe,  and  Western  part  of  Charlemont 

Area  3;  SAXPOEN :  HAMPSHIRE:  BEPKSKIRE   Ot.s,  Becket,  Sandisfieldl 
FRAN.KLIM   Sesamder  of  County 


KelcerE  -  Pe^e;  e  rer^,  -re?r::r:ed 
welding  ;s  ;nc;de'ta-. 


craf*  pertcrni-g  operation  to  which 


Unlisted  ciassi  f  ;ca  tiers  reeded  for  worK  not  included  within  the  scope  c(  trie 
classifications  l.stec!  rra  te  acced  after  award  only  as  provided  in  the  labor 
standards  contract  clauses  i25  CFR  5. 5 (a)  (1)  ( ii) )  . 

FOOTNOTES: 

Paid  Hclicavs'   A-New  Year's  Day:  E-Memcrial  Tay:  C- I ^dependence  Day;  D-Labor 
Day;  E-Tnanksq  1  v  i  ng  Cay:  F-Cn  r  1  sttras  ray 

a.   ETTployer  cortrih-tes  £1  cf  ^asic  hourly  rate  fc:  -  year?  -r  "cre  of  service 
cr  f*  tasic  •■c-rly  rate  for  6  months  to  ^  vears  cf  servioe  ae  Vacation  Pay 

Credit. 


t.  t    paid 


A  tr  r-.ct  r    prcvit 


■•■ee  nap  wcr»er 


-secutive 


das  s  tefore  iril    tne  wcr«i-q  day  after  t.'e 


I  paid  holidays:   C  i,    Z,    provided  tnc  en-plcyee  ^at  teen  erplose:'  seve^  davs 
prior  to  the  holiday  by  the  same  employer. 

6  paid  nclidays:   A  throug.*".  F,  Wasningtc-'s  Ei:t^da>-  and  '.'ete:a-t  -2;. 

9  paid  holidays:   A  through  F,  Wash  1 -5  tor  '  s  Birt-oa,,  Coluirtos  Ta;-  a-- 
Veterans  Day. 

10  paid  holidays;   A  through  F,  Wash ing t o' " £  Birthday,  Fa'iiof  s  -ay, 
Cciumbus  Day,  and  Veterans  Day. 

Paid  Vacation:   4  iponths  to  I    year  -  *■  day's  pfl;  per  rr^cntr  ■  l~l    vea:?  -  '. 
week;  S-10  years  -  2  weeKS;  IC  years  or  nv.;re  -  3  wee^c.   Employee  .n^;;t 
have  received  pay  for  12C  days  d-rm^  last  year  of  eirplcyn-e^  f  . 


3C 

is 


^ 


I 


i^ 


n 

ft 


r«se  i 


Paqe 
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CLASSIFICATIONS 


LABCRERJ 


, ICCING 


GROUP   1    -    Lafcorf:s,    -*rp#nt»t    t«nd«r8   and   wrtckirg    laborers 

^x,^,.„   -,         ..„h. -^    c.rs      Carbide   Core   Driller   Operators,    Chain   Saw  Operators, 

=!pe'a  .;,  '•   :^a^:::"-=i  ?--.   Brea«er  Opera^^s,  B»-°-^yP!„^-P';:^;-r " ' 

ase^  Eea'  'peratcrs,  Concrete  Pump  Operator,,  Mason-Tenders,  Mortar  Mixers, 
Ride-or  Mctoriied  Buq^y  Operators  and  Waqor  Drill  Operators 
GRO.-.P  3  -  Pre-cast  Floor  a-d  Roof  Flank  Erectors  and  Asbestos  Removers 
GROCP  4  -  Air  Track  Op^.'»-crs.  b.c-r.  Pav.rs,  Faw«>er.  and  Curb  Setters 
CROUP  5  -  Prwdorre'  a~-    S . s ? • e r J 
LAflC:F-£^5    HEA'>-Y  i  HIGh-|»Ai 
CLASS  I  -  Carpenter  Tender.,  :e,»ent  finisrer  Tenders,  Laborers,  Wreckina  L.torer. 

.  -LASS  II  -  Asphalt  Ra.ers,  Fe--e  and  Guard  Rai.  f^^ctor,  '""!'  ^"^  °?- 1  "•'^" 
Tender.  Pipela.ver,  Pneumatic  Drill  Op.,  Pne^n^at  ic  Tool  Op.,  Wagon  Drii.  Op. 

CLASS  III  -  Air  Track  Op.,  Block  Pavers,  Ra^Jiers,  Curb  Setters 

CLASS  IV  -  Blaaterers,  Powdermen 


peCISION  NO.  vl^85-3015 

POWER  Egl'IPWENT  OPERATORS:  PUILDING 

CLASS  I  -  Shovels,  Cranes  (including  all  tower,  cliirbinq  and  bridqe  "anes,  as 
used  in  Buildina  Construction  as  defined  in  Scope  o£  Employment),  Hydraulic 
Crenes--lC  ton  capacity  or  over,  Draalines,  Derricks,  Elevators  with  Chicago 
Booir.,  Backhoes,  Gradal'ls,  Elevating  Graders,  Pile  Driving  Rigs,  Concrete  Road 
Pavers,  all  three  Drust,  Hoisting  and  Trenching  Machines,  Belt-type  Loaders, 
Foreican  Mechanics,  Front  End  Loaders— Sij  yards  or  over.  Dual  Drum  Paver,  Auto- 
matic Grader  (i.e.  C.C.I.),  Combination  Backhoe-Loader--3  4  yard  or  over.  Jet 
Engine  Dryer,  Tree  Shredder,  Post  Hole  Digger,  Post  Hole  Hammer,  Post  Extractor, 
Truck  Mounted  Concrete  Pump  with  boom,  Roto-Mill. 

CLASS  II  -  Rotary  Drill  (with  mounted  compressor).  Compressor  House  (3  to  6 
compressors),  rock  and  earth  boring  machines  (excluding  McCarthy  and  similar 
drills).  Graders,  Front  End  Loaders-*  yards  to  Sij  yards,  two  Drum  Hoists,  High 
Fork  Lifts  with  capacity  cf  15  ft.  and  over.  Scraper— 21  yards  and  over  ('"fCk 
load),  Sonic  Hamrer  Console,  Road  Planer,  Cal  Tracks,  Ballast  Regulators,  Rail 
Anchor  Machines,  Switch  Tampers. 

CLASS  III  -  Combination  Backhoe-I.ca,'e: -- up  to  3/4  yard  hoe.  Bulldozer'-,  FLSh 
Cats,  Scrapers— up  to  21  yards  (struck  load)  selfpropelled  or  tractor  drawn, 
Tireman,  Front  End  Loaders— up  to  4  yards.  Asphalt  Paver,  Well  Drillers, 
"echanics,  Welders,  Puir.pcrete  Machines,  Concrete  pumps,  and  similar  type  pumps. 
Engineer  cr  Fireman  on  High  Fresfure  Boiler  (on  job),  Self-Loading  Batch  Plant, 
Weil  Point  Operators  (including  installing).  Electric  pumps  used  in  Well  Po'ht 
■System,  Pumps--12  inches  and  over  (total  discharge).  Compressor  (one  or  two  900 
cu  ft.  and  over,  Engineers  in  charge  of  Powered  Grease  Truck,  all  automatic 
elevators  (permanent  or  temporary)  operated  manually  or  remote  control  (not  to 
be  confused  with  elevators  operating  from  conventional  hoist — 1,  2  or  3  Drum), 
Grout  pumps,  Boom  Truck,  Hydraulic  Cr ane6--under  10  ton. 

CLASS  IIIA  -  Asphalt  Rollers,  Self-powered  Rollers  and  Compactors,  Tractor  with- 
out blade  drawino  sheepsfoot  roller,  rubber  tire  roller,  vibratory  roller,  or 
other  type  of  compactcrs  including  rracrines  for  pulver;7;-=  a--'  seia::^c    sen. 

CLASS  IV  -  Single  Drum  Hoist,  Power  Pavement  Brcakerc,  Ccrrrere  ra.er^-t  Finish- 
ing Machines,  Two  Bag  Mixers  witr.  Skip,  McCarthy  and  simlar  dr...t,  =atch 
Plants  (not  self-loadina)  ,  Bulk  Cemert  Plarts,  Sel  J-pr  cpel  led  ra^f-.a.     .,„_ 
spreaders,  A-Frame  Trucks,  Fork  Lifts--up  to  15  ft.,  3  or  ix.re  ICKk  .ight  Plants 
30  KW  or  more  Generators. 


CLASS  V  -  Compressors  (one  or  two)  315  cu.  ft.  to  900  cu.  ft., 
to  12  inches  (total  discharge). 


Pumps — 4  inche' 


< 

o 
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o 


a. 

s: 
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DECIStbN  NO. 


•■V\85-3P15 


DECISION  NO. 


■LAe5-3015 


POKtf.   ycUIPMECT  OPERATOFS:  Fl'ILDING  COKT '  D 

CLASS  VI  -  Compr»ssors  (up  to  315  cu.  ft.),  sirall  mixers,  puirps  (up  to  4  Inches), 
power  ^eaters,  welding  mahines,  (when  3  or  irore  heaters  or  welding  machines  are 
used  or  one  jofc,  classification  4  rate  will  be  paid),  Corveyors,  Oiler,  helpers 
on  grease  trucks  with  hand  greasing  equipment. 

CLASS  Vll  -  Truck  Crane  Crews 

CLASS  VIII  -  Oiler 

CLASS  IX  -  Master  Mechanic 

CLASS  X  -  Boom  lengths  over  184  feet  (including  jib) 

CLASS  XI  -  Boom  lengths  over  225  feet  (including  jib) 

POKER  EOUIPMEN'T  OPERATORS:   HEAV^'  t    HIGHWAY 

CLASS  I  -  Shovels,  Crawler  and  Truck  Cranes,  Derricks,  Backhoes,  Trenching 
Machines,  Elevating  Graders,  Belt-type  Loaders,  Gradalls,  Pile  Drivers,  Concrete 
Pavers,  on  site  Processing  Plant  (Engineer  in  charge)  ,r'raal  ire .  CI  jr  Shell, Cabl?- 
ways.  Shaft  Hoists,  Mucking  Machines,  Front  End  Loader--5H  yards  and  over  Tower 
Cranes,  Self-propelled  Hydraulic  Cranes--10  tons  and  over,  Dual  Pavers  ,".-to7ia  tic 
Grader--Excavator  (C.M.I,  or  equal).  Scrapers  towing  pan  or  wagon,  Tandem  Dozers 
or  Push  Cats  (2  units  in  tandem).  Welder  using  semi-autoifat ic  l«eldipg  Machine, 
Shotcrete  Machine,  Tunnel  Boring  Machine,  Combination  Back  Hoe-Loader--3  4  yard 
hoe  or  over.  Jet  Engine  Dryer,  Tree  Shredder,  Post  Hole  Diaaer,  Post  Hcle  Har-ner, 
Post  Extractor,  Truck  Mounted  Concrete  Pumps  with  boom,  Roto-Mill. 

CLASS  II  -  Rotary  Drill  (with  mounted  Compressor),  Compressor  House  t3  to  f 
Compressors),  Rock  and  Earth  Boring  Machines  (excluding  McCarthy  and  similar 
drills),  Grader,  Front  End  Loaders--  4  yards  to  5k    yards,  Scraper--21  yaris  ar.c" 
over  (struck  load),  Forklifts--?  ft.  lift  and  over  or  3  ton  capacity  and  over, 
Sonic  Bammer  Concole,  Road  Planer,  Cal  Tracks,  Ballast  Pegclatcrs,  Rail  Anchor 
Machines,  Switch  Tampers. 

CLASS  III  -  Bulldozer,  Push  Cats,  Scrapers — up  to  21  yards  (struck  load!  self- 
propelled  or  Tractor  Drawn,  Self-powered  Asphalt  Paver,  Front  End  Lcaders--up 
to  4  yards,  Mechanics,  Welders,  Well  Driller,  Pumpcrete  Machine,  Engineer  or 
Firemar  on  High  Pressure  Boiler  (on  job) ,  Self-loadinq  Batch  Plantion  job! .well 
Point  Operators,  Electric  Pumps  used  in  Well  point  system,  Tireman,  Pumps — 16 
Inches  or  over  total  discharge.  Compressors  (1  or  2)  900  cu.  ft.  and  over, 
Powered  Grease  Truck,  Tunnel  Locomotives  and  Dinkeys,  Grout  puirps.  Hydra-lie 
Jacks  (jacking  pipe,  slip  forms,  etc.),  Boom  Truck,  self-propelled  Hydrajlic 
Cranes--up  to  10  ton.  Combination  EacK  Koe-Loader-- jp  to  3/4  yard  hoe. 


POKER  EQUIPMENT  OPERATORS:   HEAVY  t  Hf^HwaV  ^O^T^n 

nnf^ir^"  "^P^'-^l   Rollers,  .Self-Powered  Rollers  and  Compactors,  Tractor  with- 
out blade  drawing  sheeps  foot  roller,  Ruober  tire  roller.  Vibratory  roller   or 
other  type  of  compactors  including  machines  for  pulverizino  and  aeratina  sii?^ 

CLASS  IV  -  Hoists,  Conveyors,  Power  Pavement  Breaker,  Self-propelled  Material 
H?[^tt"-    ^elf-PO-ered  Concrete  Finishing  Machine,  Two  Bag  Mix«  with  skip 
MCarthy  and  similar  DrUs   aa-.-n  Fi;.->  ,„^.    ,c    ,       ■  ""^ip. 

3  or  more  lOKW  Light  Plants,'!o^Kw'or-;o^2°aenliI-ti.°rt?^^' '  ^^''^  ''^''''-   ^^-^' 

!;r*ff  "il    -  compressor  (up  to  315  cu.  ft.).  Small  Mixers  with  skip.  Oiler,  Pumps 

Mrch?nes',wh!"1  ^''"''  "*'fr  °"  P°""<'  =^"  =  ^  ^'^^'^-    P°-"  He;ters!  WeldTnc 
be  oaidf   A-rra»e^'^/^.'=  welding  machines  are  -sed.  Classification  4  rite  shall 

Hyd^o'Boim?  llZ]   sl'tlTy' bIT.'''"""'    "    ^    "■    ''''    '""  ""  "  '    ""  "P^''^' 

CLASS  VII  -  Truck  Cra-e  Crews 

CLASS  VIII  -  Oiler 

CLASS  IX  -  Master  Mechanic 

CLASS  X  -  Boom  lengths  over  184  feet  'including  jib) 
:-ASS  x;  -  Ec:r  le-gt-s  over  US   feet  .including  jib) 
TRUCK  DRI-/ERS 
CLASS  I  -  Station  Waqc-s,  Pa-el  T:_-.s  a--  Pickup  Trucks 


CLASS  II  -  Two  axle  Eq_  iprre.- ;  ;  Ke.pe: 
of  the  Employer,  "ar e^ojsemer ,  Fcrsl. 


Lew  Bed  w^e-  Ass; 


'ee  a-  the  Discretion 


it  I'pe  :  a  t  c:  5 
CLASS  III  _  TTee  Axle  Eq.ipmert  a-i  T.  re-en 
CLASS  IV  -  Fo_r  ard  Five  Ax.e  Equipmert 

typftrucks'''Low'be*'^  '!'-'  Moving  Eu.ipre-t  .rder  -  tons  ct.er  than  Convential 
type  trucks,  Low  be.,  .ac-,a.,  Hec-a-.cE.  Faving  Restoration  Equipment,  Mechanic 

CLASS  VI  -  Specialized  Earth  Moving  Eq^.prent  over  35  Tons 

...ASS  ;;  -  Tra-.ers  :cr  Earth  Moving  Equipment  (Double  Hookup) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  86  and  600 
[AMS-FRL-2780-7) 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Gaseous  Emission 
Regulations  for  1987  and  Later  Model 
Year  Ught-Outy  Vehicles,  and  for  1988 
and  Later  Model  Year  Ught-Outy 
Trucks  and  Heavy-Outy  Engines; 
Particulate  Emission  Regulations  for 
1988  and  Later  Model  Year  Heavy-Duty 
Diesel  Engines 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  Today's  notice  announces 
EPA's  decisions  on  new  standards  for 
emissions  of  oxides  of  nitrogen  from 
light-duty  trucks  and  heavy-duty 
engines,  and  of  particulate  matter  from 
heavy-duty  diesel  engines.  The  new 
oxides  of  nitrogen  emission  standards 
are:  For  1988  and  later  model  year  light- 
duty  trucks,  1.2  or  1.7  grams  per  mile, 
depending  on  vehicle  test  weight;  for 
1988  and  later  model  year  heavy-duty 
engines,  6.0  grams  per  brake 
horsepower-houn  and  for  1991  and  later 
model  year  heavy-duty  engines,  5.0 
grams  per  brake  horsepower-hour.  The 
new  particulate  emission  standards, 
which  apply  only  to  heavy-duty  diesel 
engines,  are:  0.60  grams  per  brake 
horsepower-hour  for  1988  and  later 
model  years,  0.25  grams  per  brake 
horsepower-hour  (0.10  grams  per  brake 
horsepower-hour  for  urban  buses)  for 
1991  and  later  model  years,  and  0.10 
grams  per  brake  horsepower-hour  for 
1994  and  later  model  years.  Emissions 
averaging,  of  both  particulate  and 
oxides  of  nitrogen  emissions  from 
heavy-duty  engines,  is  allowed 
beginning  with  the  1991  model  year. 
Averaging  of  NO,  emissions  from  light- 
duty  trucks  is  allowed  beginning  in  1988. 
High-altitude  standards  for  oxides  of 
nitrogen,  particulate,  and  idle  carbon 
monoxide  emissions  which  are  equal  to 
the  corresponding  low-altitude 
standards  are  promulgated  for  1988  and 
later  model  year  light-duty  trucks. 
Revisions  to  the  allowable  maintenance 
regulations,  and  extension  of  their  scope 
Id  include  light-duty  vehicles,  are  also 
promulgated  by  today's  notice.  Certain 
revisions  to  the  heavy-duty  engine  test 
procedures  are  included. 

The  oxides  of  nitrogen  emission 
standards  contained  in  today's  notice 
will  prevent  significant  growth  in 
national  emission  inventories  of 
nitrogen  dioxide,  and  resulting  health 


and  welfare  effects,  including  violations 
of  the  National  Ambient  Air  Quality 
Standard,  through  at  least  the  middle  of 
the  next  decade.  The  particulate 
emission  standards  included  here  will 
reduce  the  exposure  of  the  population  to 
inhalable  particulate  and  will  have 
beneficial  impacts  on  visibility  and 
soiling. 

DATES:  These  regulations  except  for 
§  §  86.088-23  and  86.091-23  take  effect 
on  April  15, 1985. 

The  information  collection 
requirements  as  they  apply  to 
particulate  emissions  contained  in  40 
CFR  86.088-23  and  86.091-23  have  not 
been  approved  by  the  Office  of 
Management  and  Budget  and  are  not 
effective  until  approved  and  published 
in  the  Federal  Register. 

Note.— Under  section  307(b)(1)  of  the  Clean 
Air  Act.  EPA  hereby  finds  that  these 
regulations  are  of  national  applicability. 
Accordingly,  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  within  60 
days  of  publication.  Under  section  307(b)(2) 
of  the  Act,  the  requirements  which  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  judicial  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESSES:  Material  relevant  to  this 
final  rule  is  contained  in  Public  Docket 
No.  A-80-18.  The  docket  is  located  at 
the  U.S.  EPA  Central  Docket  Section,  in 
the  West  Tower  Lobby,  Gallery  1.  401  M 
Street  SW,  'Washington,  DC  20460; 
phone  (202)  382-7548.  The  docket  may 
be  inspected  between  8  a.m.  and  4  p.m. 
on  weekdays.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
for  photocopying.  In  addition,  single 
copies  of  the  Regulatory  Impact 
Analysis  (containing  analyses  of 
environmental  and  economic  impacts 
and  technologic41  feasibility,  and 
including  the  NO,  Pollutant  Specific 
Study  required  by  section  202(a)(3)(E)  of 
the  Clean  Air  Act)  may  be  obtained  by 
request  from:  Director.  Emission  Control 
Technology  Division,  U.S.  EPA,  2565 
Plymouth  Road,  Ann  Arbor.  MI  48105, 
Attention:  Heavy-Duty  Section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Terry  P.  Newell,  U.S.  EPA  (SDSB- 
12),  Emission  Control  Technology 
Division,  2565  Plymouth  Road.  Ann 
Arbor.  MI  46105.  Telephone:  (313)  668- 
4462. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  i 

Today's  final  rule  is  the  completion  of 
several  previous  actions  initiated  by 
EPA  in  response  to  the  requirements  of 
section  202(a)(3)  of  the  Clean  Air  Act  as 
amended  in  1977.  Section  202(a)(3) 


includes  requirements  for  reducing 
emissions  of  oxides  of  nitrogen  (NO.) 
from  heavy-duty  engines,  and  for 
controlling  emissions  of  particulate 
matter  (PM)  from  heavy-duty  engines.  In 
addition  to  the  statutory  provisions, 
EPA's  projections  of  future  emissions 
growth  and  the  resulting  impacts  on 
national  air  quality  show  a  strong  need 
for  significant  reductions  in  heavy-duty 
diesel  engine  PM  emissions.  While  the 
environmental  need  for  reductions  in 
NO,  emissions  is  not  as  immediate, 
action  is  also  required,  particularly  in 
the  case  of  heavy-duty  engines. 

The  statutory  provisions  for 
reductions  in  particulate  and  NO, 
emissions  from  heavy-duty  engines  have 
been  the  subject  of  several  proposals  by 
EPA,  and  of  considerable  comment  by 
the  affected  industry,  environmental 
organizations,  state  and  local 
governments,  and  private  citizens.  EPA 
published  a  proposal  for  heavy-duty 
diesel  particulate  control  on  January  7, 
1981  (46  FR  1910),  and  an  advance  notice 
of  EPA's  intent  to  promulgate  revised 
NO,  standards  for  heavy-duty  engines 
and  light-duty  trucks  on  January  19, 1981 
(46  FR  5838). 

In  1982  and  1983,  while  not  taking  any 
formal  regulatory  action,  EPA  remained 
active  in  the  effort  to  resolve  the 
complex  issues  associated  with  NO,  and 
particulate  control.  A  public  hearing 
was  held  in  Ann  Arbor,  Michigan,  in 
July  1982  on  both  the  particulate 
proposal  and  the  NO,  advance  notice. 
After  the  hearing,  EPA  engaged  in  an 
information-gathering  effort  to  gain  a 
more  thorough  understanding  of  the 
potential  for  current  and  foreseeable 
technology  to  reduce  NO,  and 
particulate  emissions.  As  part  of  this 
effort,  EPA  representatives  met  with  all 
of  the  major  heavy-duty  manufacturers, 
giving  them  additional  opportunity  to 
demonstrate  the  progress  being  made 
and  the  major  difficulties  remaining  in 
the  development  of  significantly  less 
polluting  heavy-duty  engines. 

Section  202(a)(3)  of  the  Act,  in 
addition  to  giving  EPA  specific 
instructions  as  to  the  degree  of  control 
(if  heavy-duty  engine  NO,  and 
particulate  emissions,  set  dates  for  the 
implementation  of  these  controls. 
Section  202(a)(3)(A)(iii)  directs  that 
particulate  control  regulations,  requiring 
"the  greatest  degree  of  emission 
reduction  achievable  through  the 
application  of  technology  which  the 
Administrator  determines  will  be 
available  *   *   *  giving  appropriate 
consideration  to  the  cost  *  *  *  and  to 
noise,  energy,  and  safety  factors,"  were 
to  have  been  applicable  to  1981  and 
later  model  year  production.  Section 
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202(a)(31(A)(ii)  requires  that  heavy-duty 
engine  NO,  emission  standards, 
requiring  a  reduction  of  at  least  75 
percent  from  the  baseline  emissions  of 
gasoline-fueled  engines,  be  in  place  for 
1985  and  later  model  year  production. 
There  are  provisions  for  revising  the 
level  of  the  NO,  standard,  but  they  do 
not  affect  the  initial  deadlines  for 
implementation  of  the  standards. 

The  Natural  Resources  Defense 
Council  (NRDC)  filed  suit  against  EPA  in 
1984,  challenging  the  Agency's  failure  to 
promulgate  the  NO,  and  particulate 
regulations  described  above.  NRDC  was 
granted  summary  judgment  on 
September  14, 1984,  by  the  U.S.  District 
Court  for  the  District  of  Columbia,  which 
found  that  EPA  had  failed  to  fulfill  non- 
discretionary  statutory  duties  under  the 
Clean  Air  Act  Amendments  of  1977.  The 
court  ordered  EPA  to  publish  proposed 
heavy-duty  engine  NO,  and  particulate 
standards  no  later  than  October  15, 
1984,  and  the  corresponding  final 
regulations  no  later  than  March  15,  1985. 
In  accordance  with  the  court's  order, 
EPA  published  a  notice  of  proposed 
rulemaking  on  October  15, 1984  (49  FR 
40258).  Today's  final  rule  completes 
action  on  the  proposed  NO,  and 
particulate  standards  for  heavy-duty 
engines  and  light-duty  trucks. 

As  noted  above,  a  combined  NO,  and 
particulate  proposal  was  published  on 
October  15. 1984.  Two  public  hearings 
were  held  one  month  later,  one  in  Ann 
Arbor,  Michigan,  on  November  13  and 
14,  and  another  in  Denver,  Colorado,  on 
November  15,  1984.  Attendance  was 
high  at  the  hearings.  Following  these 
hearings,  the  official  public  comment 
period  remained  open  through  December 
17, 1984.  The  volume  of  written 
comments  received  was  also  heavy, 
with  more  than  150  different 
manufacturers,  environmental  groups, 
state  and  local  governmental  units,  and 
individual  citizens  submitting  material 
to  the  public  docket. 

The  remaining  sections  of  this 
preamble  describe  EPA's  resolution  of 
the  issues  raised  during  the  rulemaking 
process.  Section  II  sets  forth  a  brief 
description  of  the  contents  of  this  final 
rule.  Section  III,  titled  "Public 
Participation,"  reviews  the  comments 
received  and  EPA's  analysis  of  these 
comments.  It  examines  the  issues  of 
environmental  impacts  and  the  need  for 
control,  the  proposed  emission 
standards,  and  comments  on  the  other 
aspects  of  the  proposal.  Lastly,  Section 
IV  discusses  the  economic  impacts  and 
cost-effectiveness  of  today's  action. 

II.  Description  of  the  Action 

The  following  discussion  describes 
each  provision  of  the  final  rule.  In  most 


cases,  changes  from  the  October  15, 1984 
proposal  were  made  in  response  to 
public  comments. 

A.  Emission  Standards  for  1988  and 
Later  Model  Year  Light-Duty  Trucks 

Today's  action  promulgates  revised 
standards  for  emissions  of  oxides  of 
nitrogen  (NO,)  from  1988  and  later 
model  year  light-duty  trucks.  Except  for 
their  effective  dates,  the  standards 
promulgated  are  the  same  as  those 
proposed:  1.2  grams  per  mile  (g'mi)  for 
the  lighter  portion  of  the  fleet  and  1.7  g/ 
mi  for  the  heavier  portion.  An  emissions 
averaging  program  is  included  for 
determining  compliance  with  these 
standards.  The  separation  of  light-duty 
trucks  into  two  subclasses  is  based  on 
loaded  vehicle  weight  (LVW),  with 
those  light-dutv  trucks  up  to  and 
including  3,750  lbs  LVW  (LDT.s) 
required  to  meet  the  1.2  g/mi  standard, 
and  those  light-duty  trucks  of  3,751  lbs 
and  greater  LVW  (LDTjs)  required  to 
meet  the  1.7  g/mi  standard.  This 
distinction  between  LDTiS  and  LDTiS  is 
effectively  the  same  as  that  used  by  the 
State  of  California, 

B.  NOj  Emission  Standards  for  1988  and 
Later  Mode '  Year  Hea  vy-Duty  Engines 

Revised  standards  for  oxides  of 
nitrogen  (NO,)  emissions  from  heavy- 
duty  engines  are  also  promulgated  by 
today's  notice.  The  standards  are  6.0 
grams  per  brake  horsepower-hour  (g/ 
BHP-hr)  for  1988  through  1990  model 
year  heavy-duty  engines,  and  5.0  g/BHP- 
hr  for  1991  and  later  model  year  engines. 
These  standards  are  applicable  to  both 
gasoline-fueled  and  diesel  heavy-duty 
engines.  An  averaging  program  for 
heavy-duty  engine  NO,  emissions  is  also 
being  promulgated,  to  be  effective  with 
the  5.0  g/BHP-hr  standard  in  1991 
(discussed  further  in  paragraph  E  of  this 
section). 

C.  Particulate  Emission  Standards  far 
1988  and  Later  Model  Year  Heavy-Duty 
Diesel  Engines 

Today's  notice  promulgates  the  first 
particulate  control  regulations 
applicable  to  heavy-duty  diesel  engines. 
Several  different  standards  are 
included:  0.60  g/BflP-hr  for  1988  and 
later  model  year  engines,  0.25  g/BHP-hr 
for  1991  and  later  model  year  engines, 
and  0.10  g/BHP-hr  for  1994  and  later 
model  year  engines.  In  addition,  a 
separate  0.10  g/BHP-hr  standard  for 
heavy-duty  diesel  engines  used  in  urban 
bus  applications  is  promulgated  for 
model  years  1991-93.  No  separate 
standards  for  those  heavy-duty  diesel 
engines  used  in  "line-haul"  applications 
are  being  promulgated,  As  in  the  case  of 
NO,  standards,  an  averaging  program 


for  particulate  emissions  is  promulgated, 
to  be  effective  beginning  with  the  1991 
model  year  (see  paragraph  E  of  this 
section).  This  program  will  not  include 
urban  buses, 

D.  High-Altitude  Emission  Standards 

For  reasons  discussed  in  the  "Public 
Participation"  section.  EPA  is 
withdrawing  its  proposal  to  issue  high- 
altitude  standards  for  heavy-duty  diesel 
engine  particulate  emissions.  The  high- 
altitude  emission  standards  that  were 
proposed  for  light-duty  trucks  are 
promulgated  today,  to  be  effective  for 
1988  and  later  model  years.  These 
standards,  which  are  all  equal  to  the 
corresponding  low-altitude  standards, 
are:  NO,  1.2  grams  per  mile  (g/mi)  for 
LDTiS  (those  light-duty  trucks  up  to  and 
including  3,750  lbs  loaded  vehicle 
weight),  and  1.7  g/mi  for  LDTaS  (those 
light-duty  trucks  over  3.750  lbs  loaded 
vehicle  weight):  particulate  (diesel  light- 
duty  trucks  only).  0.26  g/mi;  and  idle 
carbon  monoxide  (gasoline-fueled  light- 
duty  trucks  only),  0.50  percent  of 
exhaust  gas  flow  at  idle. 

E.  Emissions  Averaging 

A  program  allowing  the  averaging  of 
particulate  emissions  from  heavy-duty 
diesel  engines,  beginning  with  the  1991 
model  year,  is  promulgated  by  today's 
notice.  This  program  is  being 
implemented  m  the  same  form  as  was 
presented  in  the  proposal.  In  addition. 
EPA  has  included  a  similar  program  for 
the  averaging  of  NO,  emissions  from 
heavy-duty  engines,  also  beginning  in 
model  year  1991,  as  well  as  from  light- 
duty  trucks  beginning  m  1988  The 
particulate  and  NO,  programs  are  the 
same  in  most  aspects,  but  differ  in  a  few 
specific  provisions  as  noted  in  the 
following  discussion.  Additional 
information  on  the  background  and 
development  of  these  provisions  may  i)e 
found  in  the  proposal,  and  in  the 
averaging  discussion  in  the  "Public 
Participation"  section  of  todays  notice. 

The  new  programs  are  largely 
patterned  after  the  particulate  averaging 
program  for  light-duty  vehicles  and 
trucks,  implemented  by  a  final  rule 
published  July  21.  1983  (48  FR  33456). 
They  are  most  clearly  presented  in 
terms  of  the  two  aspects  of  compliance 
which  will  exist:  Compliance  by  engine 
families  with  their  individual  emission 
limits,  and  compliance  by  the 
manufacturer  with  the  applicable 
emission  standards. 

Compliance  with  family  emission 
limits.  Manufacturers  electing  to 
participate  in  an  averaging  program  will 
determine,  prior  to  production,  emission 
limits  for  each  engine  family  to  be 
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produced  in  a  given  model  year.  Each 
limit  will  have  the  same  relationship  to 
a  particular  engine  family  as  emission 
standards  currently  have  to  all  engine 
families  taken  as  a  whole.  The  criteria 
used  to  distinguish  engine  families  are 
the  same  as  those  currently  in  effect. 

The  engine  family  emission  limits  are 
to  be  set  by  the  manufacturer  at  levels 
not  greater  than  a  ceiling,  above  which 
no  engine  family  will  be  certified.  The 
particulate  ceiling  is  0.60  g/BHP-hr.  and 
the  NO.  ceilings  are  6.0  g/BHP-hr  for 
heavy-duty  engines  and  2.3  g/mi  for 
light-duty  trucks. 

As  in  the  light-duty  particulate 
averaging  program,  it  is  the  engine 
family  emission  limit  determined  by  the 
manufacturer  that  will  be  enforced  by 
EPA.  These  limits  will  be  averaged  iii 
determining  compliance  with  the 
applicable  standards,  as  explained 
below:  certification  or  other  test  data 
will  not  be  used  in  the  averaging 
calculations. 


Weighted  particulate 
or  NOx  emission  level 


Where: 

i  =  subBCript,  denoting  individual  engine 

families. 
PROD,  =  model  year  production  of  family  i 

(units). 
HP,  =  production-weijjhted  rated  power  of 

family  i  (horsepower),  and 
KEL,  =  family  i  emussion  limit  l((/BUP-hr). 

The  production-weighted  rated  power 
for  each  heavy-duty  engine  family  is 
defined  as  the  production-weighted 
average  of  the  rated  power  of  all  of  the 
conHguration  included  within  the  family. 
The  family  emission  limit  for  each 
family  is  determined  by  the 
manufacturer,  is  specified  to  0.01  g/BHP- 
hr  precision  for  particulate  and  to  0.1  g/ 
BHP-hr  for  NO,,  and  is  required  to  be 
less  than  or  equal  to  0.60  g/BHP-hr  for 
particulate  or  6.0  g/BHP-hr  for  NO,.  In 
order  to  demonstrate  compliance,  the 
weighted  emission  level  must  be  at  or 
below  the  applicable  standards  of  0.25 
g/BHP-hr  for  model  years  1991-93  and 
0.10  g/BHP-hr  for  1994  and  later  model 
years  (particulate),  or  5.0  g/BHP-hr 
(NO,). 

In  order  to  deal  with  the  varying 
useful  life  periods  for  heavy-duty  diesel 
engines.  EPA  is  restricting  the  averaging 
of  both  NO,  and  particulate  emissions  to 
within  each  of  the  three  useful  life 
subclasses  established  in  the  November 
16, 1983  final  rule  setting  hydrocarbon 
and  carbon  monoxide  standards  for 
heavy-duty  engines  (48  FR  52170). 
Family  emission  limits  for  all  of  the 
families  in  each  of  the  subclasses  (light, 
medium,  and  heavy)  will  be  averaged  to 


Manufacturers  will  be  required  to 
label  each  engine,  either  on  a  new  label 
or  by  an  addition  to  an  existing  label, 
with  the  applicable  emission  limit  for 
that  engine's  family  at  the  time  the 
engine  was  produced.  In  this  way,  EPA 
can  ensure  that  every  individual  engine 
is  associated  with  its  proper  emission 
limit  throughout  its  life,  even  if  the 
manufacturer  changes  an  emission  limit 
applicable  to  that  family  part  way 
through  the  model  year  (as  discussed 
below). 

Compliance  with  the  emission 
standards.  Compliance  with  the 
applicable  standard  for  heavy-duty 
engines  will  be  determined  by 
calculating  a  production-  and 
horsepower-weighted  average  emission 
level.  This  method  weights  the  emission 
contribution  from  each  engine  family  not 
only  by  production  volume,  but  also  by 
Iho  useful  work  that  the  engines  perform 
(the  rated  power).  The  weighting 
equation  is: 
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determine  compliance  by  each  subclass 
with  the  applicable  emission  standards. 
In  addition  to  limiting  averaging  to 
vehicles  having  similar  useful  lives, 
averaging  only  within  useful-life 
subclasses  reduces  the  potential  for 
adverse  competitive  impacts  of  the 
averaging  programs,  as  discussed  in 
Section  III.F  of  today's  notice. 

Procedures  for  the  averaging  of  light- 
duty  truck  NO,  emissions  parallel  those 
already  established  for  averaging  of 
light-duty  diesel  particulate  em.issions 
(48  FR  33456;  July  21.  1983).  The  average 
emission  level  is  based  upon  a 
production-weighted  average  of  the 
family  emission  limits.  Since  Wjo 
different  standards  apply  to  light-duty 
trucks,  a  composite  NO,  standard  will 
be  required  for  comparison  with  the 
actual  production  weighted  average. 
This  composite  standard  vtiil  be 
computed  by  production  weighting  the 
applicable  standard  (either  1.2  g/mi  or 
1.7  g/mi)  for  each  family.  The  precise 
formula  for  this  calculation  can  be  found 
in  the  regulations  published  today. 

Participation  in  the  averaging 
programs  is  completely  voluntary.  For 
manufacturers  electing  to  use  averaging. 
EPA  will  grant  a  certificate  of 
conformity  to  each  family  that 
demonstrates  compliance  with  its 
particulate  or  NO,  family  emission  limit. 
It  will  be  a  condition  of  each  such 
certificate  that  the  manufacturer's 
weighted  emission  levels,  when 
averaged,  meet  the  applicable  emission 
8tandard(s)  (particulate,  NO,,  or  both)  at 


the  end  of  the  model  year.  The 
certificatels)  of  conformity  will  be 
rendered  void  ab  initio  at  the  conclusion 
of  the  model  year  for  those  engines  or 
vehicles  causing  any  exceedance  of  the 
applicable  standard.  'While  some 
commenters  felt  this  provision  to  be 
unwarranted  and  severe.  EPA  intends  to 
apply  it  reasonably.  For  more  details 
regarding  conditional  certification  and 
EPA's  intended  handling  of  remedies 
and/or  penalties  in  the  event  that  the 
terms  of  such  conditions  are  violated, 
see  the  light-duty  particulate  averaging 
final  rule  (July  21,  1983.  48  FR  at  33459). 

For  those  engine  families  in  the 
averaging  program,  EPA  will  permit  the 
creation  of  new  family  emission  limits 
for  particulate  or  NO,  during  the  model 
year  without  making  any  changes  to  the 
engine.  A  manufacturer  may  wish  to 
revise  family  emission  limits  (generally 
by  lowering  them)  during  the  model  year 
in  order  to  ensure  that  its  year-end  fleet 
average  complies  with  the  applicable 
standard(s).  In  changing  a  family 
emission  limit,  however,  the 
manufacturer  cannot  establish  a  revised 
limit  lower  than  can  be  demonstrated  by 
the  certification  data.  Any  time  that  a 
family  limit  is  changed,  EPA  will  issue  a 
new  certificate  applicable  to  subsequent 
production  of  engines  or  vehicles  in  that 
family,  and  each  engine  or  vehicle 
produced  thereafter  will  require  a 
revised  label  recording  this  new  family 
emission  limit. 

Restrictions  on  averaging.  NO, 
averaging  is  restricted  by  fuel  type; 
gasoline-fueled  and  diesel  engines  must 
be  averaged  separately  to  establish 
compliance  with  the  standards.  No 
comparable  restriction  is  required  in  the 
case  of  particulate  emissions,  since  only 
diesel  engines  are  regulated.  As  noted 
earlier,  the  particulate  and  NO, 
averaging  programs  are  also  restricted 
by  engine  subclass  (light,  medium, 
heavy)  for  heavy-duty  diesel  engines, 
while  no  such  subclass  restriction 
applies  to  gasoline-fueled  heavy-duty 
engines  or  to  light-duty  trucks.  Finally, 
heavy-duty  diesel  engines  used  in  urban 
buses  are  excluded  from  the  particulate 
averaging  program  entirely.  These 
engines  may  be  averaged  together  with 
other  heavy-duty  diesel  engines, 
however,  in  the  NO,  averaging  program. 

The  averaging  programs  are  also 
restricted  by  geographic  region.  For  the 
purposes  of  the  heavy-duty  averaging 
programs,  there  are  two  regions, 
California  and  the  remaining  49  states. 
Averaging  can  be  chosen  by  the 
manufacturer  and  applied  in  accordance 
with  the  provisions  just  described  for 
one  or  both  of  these  regions,  to  the 
extent  not  precluded  by  California's 
own  regulations.  However,  heavy-duty 
engine  families  designated  for  sale  and 
use  in  one  region  cannot  be  averaged 
together  with  families  intended  for  sale 
and  use  in  the  other  region.  For  light- 
duty  trucks,  there  is  the  additional 
restriction  that  engine  families 
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designated  for  sale  in  low-altitude  areas 
cannot  be  averaged  with  engine  families 
designated  for  sale  in  high-altitude 
areas. 

F.  Allowable  Maintenance  Provisions 

EPA  today  is  extending  the  basic 
structure  of  the  existing  light-duty  truck 
and  heavy-duty  engine  allowable 
maintenance  regulations  to  cover  light- 
duty  vehicles  as  well.  This  basic 
structure  includes  the  designation  of 
maintenance  as  emission-related  or  non- 
emission-related,  with  minimum 
intervals  specified  for  emission-related 
maintenance. 

EPA  is  also  adding  maintenance  on 
the  following  components  to  the  list  of 
emission-related  maintenance  for  all 
types  of  vehicles:  Electronic  engine 
controls  (EEC)  and  associated  sensors 
and  actuators,  including  oxygen  sensors; 
evaporative  emission  canisters,  air 
injection  systems,  turbochargers  and 
carburetors  for  gasoline-fueled  vehicles 
and  engines;  and  particulate  trap- 
oxidizers  for  diesel  vehicles  and 
engines. 

Today's  notice  also  establishes  the 
new  category  of  "critical  emission- 
related"  maintenance,  as  a  subset  of  all 
emission-related  maintenance  for  all 
vehicles.  For  maintenance  on 
components  designated  as  "critical 
emission-related,"  the  manufacturer  is 
required  to  show  a  "reasonable 
likelihood"  that  the  specified 
maintenance  will  actually  be  performed 
in-use. 

Maintenance  on  the  following 
components  is  defined  as  critical 
emission-related  maintenance:  Catalytic 
converter,  trap-oxidizer  and  related 
components,  all  components  of  the  air 
injection  system,  EEC  unit  and 
associated  sensors  and  actuators 
(including  oxygen  sensor,  if  installed), 
exhaust  gas  recirculation  (EGR)  system 
and  associated  sensors,  positive 
crankcase  ventilation  (PCV)  valve,  and 
evaporative  emission  system  (excluding 
the  crankcase  air  filter)  and  associated 
sensors. 

The  "reasonable  likelihood" 
requirement  may  be  met  in  one  of  five 
ways:  (1)  By  a  showing  that,  as 
emissions  increase  due  to  a  lack  of 
maintenance,  performance  quickly 
deteriorates  to  a  point  unacceptable  for 
normal  driving,  (2)  for  components  that 
have  accumulated  in-use  experience,  by 
survey  results  showing,  with  80  percent 
confidence,  that  the  maintenance  is 
performed  at  least  80  percent  of  the 
time,  (3)  for  new  items  for  which  there  is 
no  in-use  experience,  by  a  random 
sampling  of  vehicles  without  signals 
installed  showing  that  at  least  80 
percent  of  owners  are  performing 


required  maintenance,  (4)  by  a  visible 
signal  that  indicates  the  need  for 
maintenance  and  that  cannot  be  easily 
defeated  or  reset  without  the 
maintenance  being  performed,  or  (5)  by 
the  manufacturer  providing  the 
maintenance  at  no  cost  to  the  consumer. 
Other  methods  may  exist  and  could  be 
used,  if  approved  in  advance  by  the 
Administrator. 

Several  clarifications  to  provisions  of 
the  existirig  allowable  maintenance 
regulations  are  also  promulgated  here. 
As  discussed  in  the  proposal,  these  do 
not  alter  the  regulatory  requirements, 
but  merely  clarify  existing  language. 
Therefore,  these  clarifications  are 
implemented  beginning  with  the  1987 
model  year. 

G.  Heavy-Duty  Engine  Test  Procedure 
Changes  and  Technical  Amendments 

A  number  of  modifications  to  the 
heavy-duty  engine  test  procedures 
contained  in  Subpart  N  of  the 
regulations  are  being  promulgated 
today.  In  addition  to  incorporating 
procedures  for  the  measurement  of 
particulate  emissions  from  heavy-duty 
diesel  engines,  as  proposed,  some 
changes  are  being  made  in  response  to 
comments  on  the  proposal. 

In  addition,  on  December  10, 1984, 
EPA  pubHshed  numerous  minor 
amendments  to  40  CFR  Parts  86  and  600 
(49  FR  48128).  These  amendments 
introduced  several  inadvertant  errors. 
For  example,  the  optional  provisions  for 
measuring  smoke  contained  in 
S  S  86.082-1  and  86.082-23  were 
inadvertently  omitted  from  the 
provisions  of  §§86.085.1  and  86.085.23. 
Technical  amendments  promulgated 
today  correct  this  oversight  and  others. 
These  test  procedure  revisions  and 
technical  amendments  are  summarized 
in  a  table  which  appears  as  the 
Appendix  to  today's  notice. 

III.  Public  Participation 

As  noted  above,  the  proposed  NO, 
and  particulate  standards  (and  to  a 
lesser  extent,  the  other  provisions  of  the 
proposal)  drew  a  heavy  response  during 
the  public  comment  period.  Since  the 
issues  raised  in  the  comments  had  a 
significant  effect  on  the  contents  of 
today's  final  rule,  EPA  felt  it  important 
to  make  the  connection  between  the 
comments  and  the  development  of  this 
final  rule  as  clear  as  possible.  This 
section  of  today's  notice  serves  that 
purpose. 

There  are  separate  discussions  below 
for  each  part  of  the  proposal  that  drew 
comments  in  which  issues  of  major 
importance  were  raised.  In  order  of 
presentation,  these  parts  are: 
Environmental  impacts,  light-duty  truck 


oxides  of  nitrogen  (N0»)  emission 
standards,  heavy-duty  engine  NO, 
standards,  heav^-duty  diesel  engine 
particulate  standards,  averaging  of  NO, 
and  particulate  emissions,  and 
allowable  maintenance  provisions. 

Each  discussion  opens  with  a  brief 
review  of  what  was  proposed.  This  is 
followed  by  a  summary  of  the  issues 
raised  by  the  commenters.  In  the  cases 
of  environmental  impacts  and  the 
various  emission  standards,  the  reader 
is  referred  to  the  appropriate  chapter  of 
the  Regulatory  Impact  Analysis  (RIA) 
for  the  complete  summary  and  analysis 
of  the  comments,  while  in  the  other 
cases  the  following  discussions  serve 
that  purpose. 

A.  Environmental  Impacts 

1.  Nitrogen  Oxides 

Review  of  the  Proposal.  In  the 
proposal,  future  projections  of  .NO, 
emissions  were  presented  for  eight  non- 
California  urban  areas,  selected  because 
the  1980  ambient  NOi  concentration  in 
each  of  the  areas  was  within  25  percent 
of  the  National  Ambient  Air  Quality 
Standard  (NAAQS).  Combined 
projections  for  those  eight  areas 
indicated  a  20  percent  increase  in  total 
NO,  emissions  between  1980  and  1995, 
with  the  most  significant  growth 
occurring  in  heavy-duty  diesel  vehicle 
emissions,  which  were  projected  to 
double  by  1995.  Based  on  this,  EPA 
concluded  that  a  significant  need 
existed  to  offset  growth  in  other 
categories  and  attempt  to  keep  total 
discounted  emissions  from  increasing. 
Without  such  control,  EPA  projected 
that  the  level  of  growth  in  NO, 
emissions  would  cause  a  deterioration 
in  future  urban  air  quality,  causing  some 
cities  to  fall  into  non-compliance  with 
the  NO,  NAAQS. 

Issues  raised  by  the  comments.  A 
number  of  commenters  (primarily 
vehicle  and  engine  manufacturers) 
criticized  the  input  information  used  to 
develop  the  NO,  emissions  projections 
presented  in  the  proposal.  The  key 
parameters  focused  on  were:  (1) 
Projected  growth  rates  for  vehicle  miles 
travelled  (VMT),  (2)  estimated  future 
diesel  sales  penetrations,  and  (3)  heav^- 
duty  engine  emission  conversion  factors. 

In  general,  the  manufacturers  that 
commented  believed  that  the  VMT 
growth  rates  used  in  the  original    . 
analysis  were  too  high — particularly  for 
the  heavy-duty  diesel  class — and 
recommended  the  use  of  lower  rates 
based  on  population  and  economic 
projections.  They  also  suggested  equal 
growth  rates  for  light-duly  vehicles  and 
light-duty  trucks,  as  opposed  to  the    - 
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higher  Hght-duty  truck  rate  used  for  the 
original  projections.  Manufacturers  cited 
a  second  possible  overestimation  in  the 
projections  of  future  diesel  penetration 
into  the  light-duty  vehicle  and  light-duty 
truck  markets.  Based  on  recent  cutbacks 
in  diesel  production,  General  Motors 
and  other  manufacturers  recommended 
significantly  lower  penetration  rates 
than  those  used  in  the  proposal. 

The  manufacturers  also  commented 
that  the  factors  used  to  convert  heavy- 
duty  engine  NO,  emissions,  computed  in 
terms  of  grams  per  brake-horsepower- 
hour  (g/BHP-hr).  into  grams  per  mile 
figures  were  excessive.  They 
recommended  the  use  of  conversion 
factors  significantly  lower  than  those 
used  in  EPA's  original  analysis. 

Comments  were  also  received  on  the 
methodology  and  specific  inputs  used  to 
convert  the  projected  NO,  emissions 
inventories  into  estimates  of  future  air 
quality.  Several  commenters  (primarily 
Ford)  expressed  doubt  about  the  validity 
of  EPA's  "rollback"  approach  to  air 
quality  modelling,  where  any  change  in 
emissions  is  assumed  to  translate 
proportionately  into  a  change  in  ambient 
pollutant  concentrations.  Instead,  based 
on  dispersion  model  results.  Ford 
suggested  an  adjustment  factor  of  one- 
fifth  to  one-third  be  applied  to  the 
growth  in  NO,  emissions  before 
projecting  ambient  NO,  concentrations. 
Ford  also  recommended  the  use  of 
average  NO,  concentrations  over  a  3- 
year  period  as  the  base-year  "design 
values"  for  the  cities  being  modelled,  in 
order  to  minimize  the  effect  of  year-to- 
year  fluctuations.  This  was  in  response 
to  the  use  of  1980  NO,  concentrations  in 
the  original  analysis. 

Other  comments  focused  on  various 
impacts  of  the  NO,  emissions 
projections.  A  significant  comment  fi-om 
manufacturers  was  that  the  NO, 
projections  presented  in  the  proposal 
did  not  adequately  demonstrate  a  need 
for  further  control  of  NO,  emissions. 
Overall,  they  argued  that  the  projected 
20  percent  increase  in  total  NO, 
emissions  between  1980  and  1995  did 
not  justify  the  light-duty  truck  and 
heavy-duty  engine  standards  proposed 
In  contrast,  environmental  interests, 
along  with  state  and  local  governments, 
argued  that  the  need  for  further  NO, 
control  was  much  greater  than 
acknowledged  by  EPA.  They  argued  that 
EPA's  apparent  goal  of  holding  future 
emissions  to  current  levels  was 
inappropriate  (under  the  statute) 
because  current  levels  of  NO,  already 
represent  significant  environmental 
degradation. 

State  and  local  authorities  also 
commented  that  the  need  for  NO, 
control  is  even  greater  in  high-altitude 


and  California  cities  than  it  is  on 
average  and,  therefore,  that  projections 
for  these  areas  should  have  been 
highlighted  in  the  proposal.  According  to 
testimony  from  representatives  of  the 
Colorado  Department  of  Health,  high- 
altitude  cities,  such  as  Denver,  are 
currently  in  only  marginal  attainment  of 
the  NAAQS  and  with  projections  of 
higher  growth  than  the  rest  of  the 
country,  are  in  danger  of  non-attainment 
in  the  near  future.  "Hie  California  Air 
Resources  Board  (GARB)  commented 
that  Federally-certified  line-haul  trucks 
frequently  cross  over  the  state  boundary 
and  contribute  to  NO,  emissions  in 
California  cities;  of  particular  interest  is 
the  South  Coast  Air  Basin,  which 
includes  Los  Angeles — the  only  U.S.  city 
currently  not  in  compliance  with  the 
NO,  ambient  standard. 

Comments  were  also  received  on 
other  effects  of  NO,  control,  including 
impacts  on  ambient  ozone  and  sulfate 
concentrations,  acid  rain  formation, 
visibility  reduction,  and  short-term  NO, 
levels.  General  Motors  (GM)  cited 
various  studies  as  support  for  its 
position  that  reductions  in  NO, 
emissions  will  result  in  increased  ozone 
levels  in  urban  areas  and  increased 
sulfate  concentrations  downwind  of  the 
areas  of  NO,  reductions.  The  Natural 
Resources  Defense  Council  (NRDC), 
however,  disagreed  with  GM's  view  on 
ozone  formation,  citing  various  sources 
who  maintain  that  NO,  control  (as  well 
as  HC  control)  is  essential  in  the 
reduction  of  ozone  levels.  NRDC  does 
suggest  that  an  increase  in  urban  NO, 
emissions  may  lower  ozone  levels 
locally  (as  GM  contends),  but  it  will  also 
result  in  increased  ozone  concentrations 
downwind  of  the  higher  NO,  emissions, 
merely  delaying  peak  ozone  formation. 
NRDC  argued  that  EPA  had  failed  to 
consider  a  significant  environmental 
problem  by  neglecting  to  evaluate  the 
role  of  NO,  in  acid  rain  formation. 
Manufacturers  commented  on  what  they 
perceived  to  be  the  limited  impact  that 
NO,  control  will  have  on  the  acid  rain 
problem,  estimating  that  sulphurous 
oxides  (SO,)  emissions  represent  70 
percent  of  the  precursors  to  acid  rain, 
while  light-duty  truck  and  heavy-duty 
engine  NO,  emissions  represent  less 
than  5  percent.  NRDC  also  noted  that 
NO,  emissions  can  play  a  substantial 
part  in  visibility  degradation,  indicating 
that  31  percent  of  the  light  extinction 
attributed  to  mobile  sources  in  Denver 
in  1980  was  due  to  motor  vehicle  NO, 
emissions.  Finally,  NRDC  expressed 
concern  about  the  adverse  health 
impacts  that  recent  studies  suggest  are 
caused  by  short-terra  exposure  to 
relatively  low  levels  of  NO,. 


EPA  response  to  the  comments.  All  of 
the  comments  discussed  in  the 
preceding  paragraphs  have  been 
analyzed  by  EPA  and  were  considered 
in  the  promulgation  of  the  final  NO. 
standards.  Brief  responses  to  the  various 
comments  are  provided  below, 
beginning  with  those  pertaining  to  the 
specific  input  parameters  used  to 
develop  the  NO,  emission  projections. 

The  first  key  input  parameters 
discussed  are  the  VMT  growth  rates 
used  to  project  future  VMT  and.  thus, 
emissions.  The  growth  rates  used  in  the 
final  rulemaking  projections  (published 
in  Chapter  4  of  the  RIA)  were  developed 
using  EPA's  MOBILES-based  Fuel 
Consumption  Model,*  which  estimates 
future  nationwide  and  urban  VMT  for 
each  of  the  gasoline  and  diesel  vehicle 
classes.  These  revised  growth  rates  are 
different  from  those  used  in  the  proposal 
and  several  interim  analyses,  which 
were  based  on  projections  made  by 
Energy  and  Environmental  Analysis, 
Inc.  (EEA).  under  contract  to  the 
Department  of  Energy.  Briefly,  the 
improved  VMT  growth  rates  for  both 
light-duty  trucks  and  heavy-duty  diesels 
are  significantly  lower  than  those  f 

estimates  used  in  the  original  analysis. 
In  addition,  the  rates  for  light-duty 
vehicles  and  light-duty  trucks  are  now 
almost  equal,  as  suggested  by  the 
manufacturers'  comments.  For  further 
explanation  of  the  changes  EPA  made  to 
its  VMT  growth  projections  and  the 
differences  that  still  remain  between 
EPA's  and  commenters'  estimates,  see 
Chapter  4  of  the  RIA. 

The  second  basic  input  parameter 
addressed  is  projected  diesel 
penetration  of  the  light-duty  markets. 
The  diesel  sales  fractions  used  in  the 
FRM  analysis  (presented  in  the  final 
RIA)  represent  EPA's  current  best 
estimates,  and  for  some  model  years  are 
slightly  different  from  those  used  in  the 
original  analysis.  The  estimates  for 
1985-94  model  year  light-duty  vehicles 
and  light-duty  trucks  are  somewhat 
lower  than  before:  however,  the  1995 
diesel  sales  fractions  used  in  the 
proposal  were  retained  as  best 
estimates  for  the  FRM  analysis.  These 
estimates  are  consistent  with 
projections  of  future  fuel  economy 
improvements,  which  in  turn  suggest 
that  demand  for  diesel  vehicles  will 
continue  to  increase  in  the  future.  Again, 
further  explanation  of  EPA's  changes  to 
its  diesel  penetration  projections  and  its 


'MOBILE3  ia  EPA's  current  version  of  the 
MOBILE  emission  factor  model,  which  has  been 
updated  periodically  as  new  and  improved 
information  has  t)«come  available.  The  recently 
developed  Fuel  Consumplion  Model  utilizes  fleet 
characterization  data  from  the  MOBILES  data  base. 
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remaining  disagreements  with 
commenters'  projections  are  provided  in 
Chapter  4  of  the  RIA. 

However,  given  the  difficulty  inherent 
in  predicting  future  diesel  penetration  of 
the  light-duty  vehicle  and  light-duty 
truck  markets,  a  sensitivity  analysis  was 
performed  wherein  the  1990 
penetrations  were  held  constant  through 
model  year  2000;  this  tew  growth  case 
represents  a  move  toward  the 
manufacturers'  predictions  for  1995,  with 
the  5  percent  penetration  of  the  light- 
duty  vehicle  market  in  total  agreement 
with  GM's  estimate.  However,  the 
impact  of  lower  light-duty  diesel 
penetration  was  negligible  with  respect 
to  NO,  emissions  due  to  the  similarity  in 
light-duty  gas  and  diesel  emission  rates. 
(Of  course,  the  impact  on  diesel 
particulate  emissions  is  more  significant 
and  will  be  discussed  in  later  sections.) 

The  final  major  input  parameters 
addressed  in  the  comments — heavy-duty 
engine  emission  conversion  factors — 
were  dealt  with  extensively  by  EPA  in 
the  course  of  developing  the  MOBILE3 
emission  factor  model.  The  MOBILES 
conversion  factors  are  significantly 
lower  than  those  used  in  the  original 
analysis  which  was  based  on  the  earlier 
MOBILE2.5  model.  The  contention  by 
CM  that  even  greater  fuel  economy 
improvements  should  have  been 
accepted  by  EPA  (thus  lowering 
conversion  factors  and  emissions)  is  in 
direct  conflict  with  its  own  projections 
of  lower  diesel  penetration  in  the  future. 
EPA  finds  no  basis  for  modifying  the 
MOBILES  conversion  factors  and  has 
use  those  factors  in  the  final  analyses. 

in  response  to  the  comments  on  the 
"rollback"  approach  to  air  quality 
modelling,  EPA  has  analyzed  Ford's 
dispersion  analysis  and  uncovered 
several  weaknesses  in  Ford's 
assumptions  that  appear  to  have  biased 
the  results  of  the  study.  (For  more  detail 
on  this  matter,  see  Chapter  4  of  the  RIA.) 
In  view  of  the  extensive  use  of  the 
rollback  model  by  EPA  and  others 
(including  states  in  projecting 
compliance  in  their  State 
Implementation  Plans),  it  would  be 
inappropriate  to  discard  or  significantly 
adjust  the  model  based  on  one  study.  In 
addition,  the  model  used  does  not  play  a 
critical  role  in  this  action,  since  the 
emphases  is  placed  on  emission 
increases  with  respect  to  existing  levels. 
In  other  words,  since  today's  action  only 
offsets  projected  growth  in  NO, 
emissions,  and  since  a  number  of  cities 
are  only  marginally  in  attainment,  the 
precise  year  that  these  cities  will  likely 
become  non-attainment  is  not  of 
paramount  importance.  Therefore,  the 


rollback  approach  has  been  used  in  the 
FRM  analyses. 

In  response  to  those  comments 
suggesting  use  of  a  3-year  average  NOi 
concentration  to  represent  baseline 
levels,  EPA  notes  that  such  a  change  has 
already  been  incorporated  into  its 
analyses.  Futher,  the  average  design 
values  have  been  updated  for  the  FRM 
analysis,  based  on  NOi  concentrations 
for  various  cities  measured  between 
1981  and  1983  (the  most  recent  figures 
available). 

In  response  to  the  question  of 
environmental  need  based  on  the  NO, 
projections  made  in  the  proposal.  EPA 
has  not  been  persuaded  that  there  is  no 
need  for  new  NO,  standards.  As  the 
revised  projections  (to  be  presented  in  a 
later  section)  will  show,  growth  in  NO, 
emissions  is  still  projected  to  occur  in 
the  absence  of  new  standards.  Although 
the  growth  is  somewhat  lower  than  that 
estimated  in  the  proposal,  due  to  revised 
input  parameters,  it  is  still  significant 
and  represents  an  environmental  need 
for  further  NO,  control.  With  no  control, 
the  existing  NO2  problem  can  only 
worsen,  leading  to  increased  non- 
attainment  of  the  NAAQS.  Furthermore 
other  impacts  of  NO,  emissions,  which 
are  discussed  below,  would  continue 
even  if  no  growth  occurred. 

Briefly, in  response  to  the  suggested 
inclusion  of  California  cities  and  the 
separate  treatment  of  high-altitude  areas 
in  the  NO,  analysis,  EPA  is  in 
agreement.  Therefore,  EPA  has 
considered  the  effect  of  NO,  control  on 
specific  areas  such  as  the  South  Coast 
Air  Basin  in  California,  and  has 
examined  growth  in  two  high-altitude 
cities  (Denver  and  Reno)  in  relation  to 
low-altitude  growth. 

EPA's  response  to  comments  on  the 
other  effects  of  NO,  control  begins  by 
addressing  the  manufacturers' 
contention  that  significant  reductions  in 
ambient  NOj  levels  will  result  in 
increased  ozone  and  downwind  sulfate 
concentrations.  The  relationships 
between  NO,  and  these  other  two 
pollutants  are  complex  and  rather 
controversial.  For  both  oibne  and 
sulfate,  the  relationship^  with  NO,  is 
highly  dependent  upon  the 
characteristics  of  the  urban  area  being 
modeled;  in  the  case  of  ozone,  relevant 
characteristics  include  meteorology, 
topography,  and  existing  ratios  of  HC 
and  NO,  concentrations.  Therefore,  a 
general  statement  is  difficult  to  make 
without  individual  evaluation  of  each  of 
the  urban  areas.  In  addition,  existing 
scientific  studies  of  the  NO,/sulfate  and 
NO,/ozone  relationships  are  limited, 
and  their  results  have  not  yet  been 
adequately  reviewed  or  accepted  by  the 


scientific  community.  An  EPA- 
sponsored  study  is  currently  underway, 
but  has  not  yet  been  completed.  Even  if 
EPA  later  finds  that  NO,  emission 
reductions  do  adversely  impact  ozone 
and  sulfate  production,  EPA  will  most 
likely  address  the  need  for  further  ozone 
and  sulfate  control  in  the  context  of  HC 
control  strategies  and  acid  rain  policy. 
In  any  event,  as  shown  in  the  next 
section,  no  significant  reductions  in  total 
NO,  emissions  are  projected  under  the 
standards  promulgated  today:  rather, 
these  standards  will  result  in  current 
levels  staying  fairly  constant  through  ihr 
year  2000.  Therefore,  the  effect  of 
significant  NO,  reductions  on  ozone  and 
sulfate  concentrations  are  not  relevant 
here. 

EPA  agrees  with  those  commenters 
who  argued  that  NO,  emissions  also 
play  a  role  in  acid  rain  formation  Some 
commenters  asserted  that  .\0, 
contributes  only  about  one-third  of  the 
precursors  to  acid  precipitation,  with 
truck  emissions  making  up  an  even 
smaller  fraction.  EPA  acknowledges  that 
the  dominant  contributions  to  acid  rain 
formation  are  sulfate  emissions,  and 
thus  acid  rain  reduction  is  not  the 
primary  purpose  behind  today's 
promulgation  of  stricter  truck  NO, 
standards.  Indeed,  the  Agency  is 
currently  not  in  a  position  to  make  a 
quantitative  assessment  of  the  role  that 
motor  vehicle  NO,  emissions  play  in 
acid  rain  formation.  Nevertheless,  EPA 
agrees  that  the  Agency  could  not  say 
that  technologically  feasible  NO, 
controls  are  not  environmentally 
necessary-  (as  the  manufacturers 
suggest),  since  NO,  emissions  do 
contribute  to  acid  precipitation 
formation. 

The  effect  of  .NO,  emissions  on 
atmospheric  visibility  was  reviewed  in 
the  formation  of  the  NAAQS  for  NOj. 
.  and  EPA  concluded  that  no  quantitative 
assessment  can  currently  be  made  with 
respect  to  the  impact  of  motor  vehicle 
NO,  on  visibility.  However,  this 
potential  added  benefit  was  considered 
qualitatively  in  the  determination  of  the 
need  for  the  final  NO,  standards. 

Finally,  in  response  to  its  comment  on 
the  need  for  a  short-term  NOi  standard, 
NRDC  is  reminded  that  the  NAAQS  for 
NO»  is  currently  under  Agency  review. 
The  potential  need  for  a  short-term  .N'Oj 
standard  is  being  analyzed,  and  EPA 
may  choose  to  propose  such  a  standard 
in  the  future  as  new  information 
becomes  available.  However, 
suggestions  of  this  type  are  more 
appropriately  handled  as  part  of  the 
periodic  NAAQS  review  process  and 
cannot  be  dealt  with  effectively  within 
this  particular  rulemaking. 


I 
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Revised  Emission  Projections.  Both  in 
response  to  the  above  comments  and  as 
part  of  the  ongoing  process  of  re- 
evaluatton  and  improvement  of  EPAs 
modeling  efforts,  EPA  has  revised  its 
projections  of  future  NO,  emissions. 
Several  of  the  input  parameters  to  EPA's 
NO,  emissions  model  were  revised  with 
the  adoption  of  MOBILE  3,  an  update  of 
earlier  models  used  by  EPA  to  generate 
mobile  source  emission  factors.  As 
mentioned  earlier,  the  comments 
received  on  the  model  inputs  were  also 
given  full  consideration  in  the 
development  of  final  estimates  for  each 
parameter.  Finally,  using  EPA's  best 
estimates  for  the  various  parameters, 
revised  NO,  projections  were  made. 


This  final  .\0,  anaivsi.s  also  inci',:des 
projections  of  nationwide  N'O, 
emissions  [not  present  in  the  proposal) 
as  well  as  projections  for  key  urban 
areas.  Nationwide  projections  are 
especially  useful  in  evaluating  other 
effects  of  NO,  control,  such  as  the 
impact  on  acid  rain  formation.  The 
methodology  for  these  nationwide 
projections  differs  somewhat  from  tha! 
used  for  individual  urban  areas  in  tha! 
no  discount  factor  is  included  for 
stationary  point  sources,  due  to  the 
larger  scale  regional  conaerns  usually 
associated  with  nationwide  emissions 
also,  nationwide  VMT  growth  rates  are 
used  in  these  projections  instead  of 
urban  growth  rates  (as  outlined  in 
Chapter  4  of  the  RIA! 


Xationvvide  NO,  emission  projections 
are  presented  in  Figures  la  and  lb, 
which  differ  only  in  the  future  motor 
\ehicle  NO,  sidnd.irds  scenarios 
assumed.  "Base  case"  (shown  in  Figure 
la]  represents  no  further  control  of  NO,, 
w:th  a  light-duty  truck  standard  of  2.3  g/ 
m\  and  a  heavy-duty  engine  standard  of 
10  7  g/BHP-hr.  The  "controlled  case"  (in 
Figure  lb)  refers  to  the  NO,  standards 
promulgated  in  today's  action:  1.2  and 
1.7  g/mi  for  lighter  light-duty  trucks 
'LDT.sj  and  heavier  light-duty  trucks 
(LJ3T,s),  respectively,  and  8.0  g/BHP-hr 
m  1988,  followed  by  5.0  g/BHP-hr  in 
1991.  for  heavy-duty  engines. 

BILUNQ  CODE  M40-S0-M 
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F I gure    1a 


TOTAL  NOx  EMISSIONS  -  NATIONWIDE 
Base  Scenario:  2.3/10.7 
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TOTAL  NOx  EMISSIONS  -  NATIONWIDE 
Controlled  Scenario:  1.2/1.7;  6.0/5.0 
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As  shown  in  Figure  la,  representing 
no  further  NO,  control,  total  nationwide 
NO,  emissions  are  projected  to  grow  by 
23  percent  between  1982  and  2000.  Even 
with  the  final  light-duty  truck  and 
heavy-duty  engine  standards  in  place 
(as  shown  in  Figure  lb),  growth  is  still 
significant  at  14  percent.  Although  both 
sets  of  projections  assume  a  certain 
level  of  control  on  stationary  point 
emissions,  this  category  represents 


approximately  half  of  the  total 
emissions  projected  for  the  year  20O0  :n 
both  figures. 

In  addition  to  these  nationwide 
projections,  the  final  .\0,  analysis  also 
focused  on  those  urban  areas  most 
likely  to  be  adversely  affected  bv  a 
significant  growth  m  NO,  emissio.-.s 
evaluating  cities  with  current  NO, 
concentrations  within  approximately  35 
percent  of  the  ambient  NOj  standard 


(0.053  ppm).  Eight  low-altitude  and  two 
high-altitude  areas  were  modelled:  the 
combined  .NO,  emissions  projections  for 
these  ten  urban  areas  are  presented  in 
P'igures  2a  and  2b  In  these  projections. 
stationary  point  source  emissions  are 
discounted"  because  of  their  relatively 
low  impact  on  local  air  quality 
compared  to  that  of  ground-level 
sources. 
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As  shown  in  Figure  2a,  total  base-case 
NO,  emissions  in  the  ten  urban  areas 
modeled  are  expected  to  grow  by  8 
percent  between  1982  and  1995,  with  a 
projected  increase  of  18  percent  by  the 
year  2000.  These  growth  projections  are 
lower  than  those  made  in  the  proposal, 
which  estimated  future  growth  in  total 
NO,  emissions  at  approximately  20 
percent  between  1980  and  1995.  In 
general,  the  revised  growth  projectio;is 
are  lower  than  in  the  proposal  due  in 
large  part  to  lower  VMT  growth  rates 
and  lower  future  heavy-duty  engine 
emission  conversion  factors. 

As  in  the  proposal,  the  largest 
increase  in  NO,  emissions  is  projected 
for  the  heavy-duty  diesel  class,  with 
year  2000  emissions  more  than  double 


the  1982  levels.  Light-duty  truck 
emissions  increase  by  approximau :i>  Its 
percent,  while  gasoline-fueled  heavy- 
duty  vehicle  and  light-duty  vehicle 
emissions  decrease  Without  further 
control. 

The  effect  of  today  s  sta.iddrds  for 
light-duty  truck  and  heavy-duty  engine 
NO,  emissions  m  the  ten  key  urban 
areas  is  estimated  in  Figure  2b.  As 
shown,  even  with  the  reductions  due  to 
stricter  motor  vehicle  NO,  control, 
emissions  are  maintained  roughly  at 
current  levels  through  the  year  2000. 
Total  NO,  emissions  are  reduced  by  2 
percent  in  1995  and  increase  by  3 
percent  in  2000  (with  respect  to  1982 
en.issions). 

Focusing  OP.  the  tAo  high-altitude 


r:t.es  {Denver  and  Reno)  alone  (shown 
separately  m  Figures  3a  and  3b),  future 
emissions  growth  is  projected  to  be 
more  significant  than  in  low-altitude 
cities.  In  the  baseline  case,  total  NO, 
emissions  in  the  two  high-altitude  areas 
are  projected  to  grow  by  37  percent 
between  1982  and  2000.  compared  to 
only  16  percent  at  low  altitudes.  Even 
with  the  promulgated  standards  on  light- 
duty  trucks  and  heavy-duty  vehicles. 
high-altitude  growth  is  still  significant  at 
.m  estimated  23  percent.  Therefore,  even 
further  control  of  other  NO,  sources 
(perhaps  on  a  local  level)  may  be 
necessary  to  prevent  significant  growth 
m  emissions  and  resultant  non- 
attainment  of  the  .NAAQS. 
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Figure   3a 
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Figure   3b 
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Projections  of  future  NO,  emissions 
for  the  South  Coast  Air  Basin  (the  Los 
Angeles  area)  were  provided  by  the 
CaHfornia  Air  Resources  Board  (CARB) 
and  are  detailed  in  the  RiA.  Total  NO, 
emissions  (including  stationary-  point 
sources)  in  the  basin  are  projected  by 
CARB  to  be  lower  than  current  levels  in 
the  year  2000,  regardless  of  Federal 
control.  However,  in  the  absence  of  the 
new  Federal  standards,  these  reductions 
will  not  be  sufficient  to  bring  the  basin 
into  attainment  with  the  NAAQS.  With 
toddy's  standards  in  place,  CARB 
projects  a  marginal  situation  with  regard 
to  attainment  or  non-attainment. 

Conclusions.  It  is  against  the 
background  of  the  above  projections 
that  EPA  must  evaluate  the  comments 
by  manufacturers  that  there  is 
insufficient  need  for  NO,  control  to 
justify  the  proposed  standards  for  light- 
duty  trucks  and  heavy-duty  engines. 
Even  with^he  revised  input  data  that 
project  lower  future  emissions  than 
anticipated  in  the  proposal,  overall 
growth  in  NO,  is  still  projected  to  be 
significant  for  both  the  nation  as  a 
whole  and  for  the  urban  areas  of 
concern.  The  same  basic  need  for 
further  NO,  control  demonstrated  in  the 
proposal  still  exists,  and  current  action 
is  necessary  if  future  problems  are  to  be 
dealt  Vvith  effectively. 

Moreover,  section  202(a]i3)(El  of  the 
.'\ct  allows  EPA  to  relax  the  No, 
standards  from  statutory  levels 
requiring  a  75  percent  reduction  only  if 
the  agency  finds  that  the  statutory 
standards  are  not  needed  to  protect  the 
public  health  and  welfare.  Thus,  the 
burden  is  on  the  Agency  to  substantiate 
a  lack  of  need  for  the  statutory 
standards  on  environmental  grounds. 
Based  upon  its  projections  of  future  .NO, 
emissions  and  their  relationship  to  both 
the  attainment  of  the  NO,  .\AAQS  and 
to  other  actual  or  potential  impacts.  EP.A 
finds  it  impossible  to  demonstrate  that 
there  is  no  environmental  need  for  .more 
strir.gent  NO,  standards  at  this  time. 
Therefore,  the  standards  contained  in 
today's  action  (which  are  not  as 


stringent  as  the  standards  described  in 
section  202(aj[3)(A)(ii))  have  been 
developed  under  the  provisions  of 
section  202(a)(3)  (B)HD).  which 
authorize  EPA  to  temporarily  revise  the 
statutory  standards  to  levels  that  will 
result  in  the  maximum  emissions 
reductions  achievable  with  technology 
expected  to  be  available  for  the  period 
in  question. 


J 


2.  Diesel  Particulat 

Review  of  the  Proposal.  In  the 
proposal,  projections  indicated  that  1983 
levels  of  nationwide  urban  diesel 
particulate  emissions  would  more  than 
double  by  1995.  As  with  .NO,,  the  most 
significant  growth  was  projected  for 
heavy-duty  diesel  emissions, 
representing  an  estimated  74  percent  of 
total  emissions  in  1995.  Based  on  this, 
heavy-duty  diesels  were  again  targeted 
as  the  key  element  in  limiting  future 
growth  in  emissions.  This  significant 
projected  growth,  along  with  its  impacts 
on  air  quality  and  various  health  and 
welfare  concerns,  supported  the  need 
for  the  proposed  action. 

Issues  raised  by  the  comments. 
Several  of  the  key  input  parameters 
highlighted  in  the  discussion  of 
comments  on  the  NO,  analysis  are  also 
used  in  projections  of  future  diesel 
paiticulr.te  emissions.  Therefore, 
comments  and  EPA's  responses  to 
comments  on  estimates  of  VMT  growth, 
diesel  penetration,  and  heavy-duty 
emission  conversion  factors  (included 
earlier)  will  not  be  discussed  further  in 
this  section. 

Other  comments  on  the  particulate 
projections  included  criticism  of  EPA's 
estimate  of  the  cancer  risk  associated 
with  exposure  to  diesel  particulate 
emissions,  with  commenters  expressing 
opinions  on  both  sides  of  the  issue. 
NRDC  expressed  the  opinion  that  EPA 
had  undereitimated  the  cancer  risk 
potential  of  diesel  particulate  when  the 
Agency  (in  the  proposal)  assessed  the 
threat  as  "small"  in  comparison  with 
other  known  carcinogens.  On  the  other 
hand.  General  Motors  and  the  A.merican 


Trucking  Association  questioned  the 
negative  health  effects  of  diesel 
particulate  exposure,  based  on  their 
determination  that  there  is  a  lack  of 
evidence  implicating  diesel  emissions  as 
a  "serious  cancer  hazard." 

Other  comments  on  the  diesel 
particulate  projections  criticized  EPA  for 
anticipating  a  PMio  ambient  standard 
based  on  the  March  1984  proposal  for 
such  a  standard.  Some  felt  this  was 
prem.ature  since  the  NAAQS-for  PMio 
had  not  yet  been  established. 

EPA  response  to  the  comments.  In 
response  to  the  comments  on  cancer  risk 
associated  with  diesel  particulate 
exposure.  EPA  disagrees  with  GM's 
argument  and  still  believes  that  the  risk 
is  small  but  significant.  Actual  risk 
estimates  of  diesel  particulate  exposure 
are  presented  and  discussed  in  the  next 
section. 

In  response  to  the  question  concerning 
anticipation  of  a  PM,o  standard,  EPA 
feels  justified  in  evaluating  its  standards 
against  PMio  levels  based  on  the 
Agency's  published  proposal  to 
establish  such  a  standard.  Potential 
violations  of  the  proposed  PMio 
standard  are  significant,  with  105-329 
counties  projected  to  be  in  non- 
attainment  in  1987.  Furthermore, 
because  all  diesel  particulate  emissions 
fall  easily  into  the  PMm  category,  it 
seems  logical  to  evaluate  the  effect  of 
control  on  this  basis.  Total  suspended 
particulate  (TSP)  levels  could  also  be 
considered  as  the  basis  for  comparison 
The  number  of  violations  of  this 
established  NAAQS  are  widespread  as 
well,  with  300-525  counties  projected  to 
be  non-attainment  areas  in  the  1987  to 
1989  time  frame. 

Emi.'^sions  Projections.  Changes  in 
input  parameters,  based  on 
consideration  of  comments  recei\ed  and 
on  continuing  updates  of  EPA's 
modelling,  resulted  in  revised 
projections  of  diesel  particulate 
emissions  and  associated  air  quality. 
These  final  emissions  projections  are 
presented  in  Figures  4a  and  4b. 
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Figure  4a 


Urban  Diesel  Particulate  Emissions 
Base  Scenario 
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Unlike  NO,,  diesel  particulate 
emissions  are  modelled  for  urban  areas 
across  the  nation  in  the  aggregate, 
without  focus  on  particular  cities.  The 
scenarios  presented  in  Figures  4a  and  4b 
differ  only  in  the  heavy-duty  diesel 
particulate  standards  assumed.  Both 
scenarios  assume  the  light-duty  diesel 
particulate  standards  that  are  currently 
set  to  come  into  effect  with  the  1987 
model  year— 0.20  and  0.26  g/mi  for  light- 
duty  vehicles  and  light-duty  diesel 
trucks  respectively.  The  "base"  scenario 
shown  in  Figure  4a  assumes  no  control 
of  heavy-duty  diesel  particulate 
emissions,  i.e..  it  assumes  uncontrolled 
emissions  at  0.70  g/BHP-hr.  The 
"controlled"  case  in  Figure  4b.  however, 
is  based  on  the  final  heavy-duty  diesel 
standards  promulgated  in  this 
rulemaking — 0.60  in  1988.  followed  by 
0.25  in  1991  and  0.10  g/BHP-hr  in  1994. 
with  urban  diesel  buses  being  subject  to 
the  0.10  g/BHP-hr  standard  in  1991. 

As  Figure  4a  shows,  urban  diesel 
particulate  emissions  are  projected  to 
grow  to  twice  the  current  levels  by  the 
year  2000  if  no  heavy-duty  diesel 
controls  are  imposed.  It  is  this  heavy- 
duty  diesel  category  (including  buses) 
that  makes  up  the  majority  of  the  total 
emissions,  representing  84  percent  in 
1984  and  approximately  63  percent  of 
the  total  in  2000.  (This  decrease  in 
heavy-duty  share  occurs  as  the  diesel 
penetration  of  the  light-duty  market 
increases.) 

The  effect  of  heavy-duty  diesel  and 
urban  bus  control  is  significant,  as 
shown  in  Figure  4b.  with  the  final 
standards  bringing  about  an  estimated 
46  percent  decrease  from  the  base 
(uncontrolled)  case  in  the  year  2000. 
However,  even  this  level  of  control  does 
not  prevent  some  growth  beyond  current 
levels. 

The  more  stringent  control  (0.10  g/ 
BHP-hr  standard)  of  urban  buses 
beginning  in  1991  and  of  other  heavy- 
duty  classes  beginning  in  1994  is 
projected  to  have  a  substantial  impact 
on  emissions  by  the  year  2000.  The  0.10 
g/BHP-hr  standard  accounts  for  23 
percent  of  the  reduction  in  emissions 
from  uncontrolled  levels.  From  another 
perspective,  if  the  1994  0.10  g/BHP-hr 
standard  were  eliminated  and  the  0.25 
g/BHP-hr  standard  simply  continued  on 
through  2000  for  both  buses  and  trucks, 
total  diesel  particulate  emissions  in  the 
year  2000  would  be  approximately  33 
percent  higher  than  in  1982.  In  contrast, 
the  final  more  stringent  standards  limit 
growth  during  this  period  to  only  11 
percent. 

The  emissions  projections  presented 
in  Figures  4a  and  4b  are  based  upon 
EPA's  best  estimates  for  the  various 
input  parameters;  however,  as 


mentioned  earlier,  a  sensitivity  analysis 
examining  the  impact  of  lower  light-duty 
diesel  penfration  rates  was  performed. 
The  use  of  the  lower  penetration  rates 
resulted  in  a  29-30  percent  decrease  in 
light-duty  emissions  in  1995  and  a  47-50 
percent  decrease  in  the  year  2000, 
compared  to  best  estimate  projections 
for  the  same  two  years.  With  respect  to 
total  particulate  emissions  under  the 
"Low  Penetration"  scenario,  assuming 
no  further  control,  growth  between  1984 
and  2000  would  still  be  substantial  at  68 
percent  (compared  to  105  percent 
assuming  "Best  Estimate  Penetration"). 
Based  on  this  analysis,  EPA  concludes 
that  uncontrolled  growth  in  diesel 
particulate  emissions  represents  a 
significant  problem  under  both  diesel 
penetration  scenarios.  Acknowledging 
that  future  demand  for  diesels  is  highly 
dependent  upon  fuel  prices  and 
therefore  difficult  to  predict  very  far  into 
the  future,  EPA  must  rely  on  its  best 
estimates  for  this  and  all  other 
parameters  in  evaluating  the 
effectiveness  of  the  final  standards. 

The  impact  of  growth  in  diesel 
particulate  emissions  on  urban  air 
quality  is  significant,  with  current 
ambient  diesel  particulate 
concentrations  in  large  cities  projected 
to  grow  from  an  average  of  1  to  3  fig/m' 
to  levels  of  3  to  7  /xg/m^  by  the  year 
2000  with  no  further  control  on  heavy- 
duty  diesels.  These  future  diesel 
particulate  levels  represent 
approximately  5  to  12  percent  of  the 
proposed  standard  for  PM,o.  (All  diesel 
particulate  is  considered  "fine"  in  nature 
and  is  usually  less  than  2.5  microns  in 
diameter,  thus  falling  easily  into  the 
PMio  category.)  With  the  final 
standards,  diesel  particulate 
concentrations  in  large  cities  will  be 
reduced  to  between  1.5  and  4  ^.g/m', 
thereby  contributing  roughly  2  to  7 
percent  of  the  allowable  PMio  level  in 
the  year  2000. 

As  outlined  in  the  proposal,  diesel 
particulate  emissions  also  affect 
atmospheric  visibility.  In  large  cities, 
growth  in  visibility  reduction  due  to 
diesel  particulate  in  the  year  2000  could 
be  lessened  from  a  baseline  22  percent 
to  approximately  12  percent  with  the 
final  standards  in  place. 

In  addition,  the  estimated  risk  of 
diesel  particulate  exposure  in  terms  of 
cancer  and  non-cancer  health  effects 
will  also  be  reduced  with 
implementation  of  the  final  heavy-duty 
diesel  standards.  The  baseline 
(uncontrolled)  cancer  risk  factor  is 
estimated  at  between  one  and  eight  per 
million  in  the  year  2000:  the  final  heavy- 
duty  diesel  standards  are  estimated  to 
reduce  this  risk  to  between  one  and  four 
per  million  in  the  same  year. 


Conclusions.  Based  on  the  above 
projections.  EPA  believes  that  diesel 
particulate  emissions  are  a  serious 
environmental  concern  with  respect  to 
their  impact  on  health  and  welfare.  It 
seems  apparent  that  significant 
reductions  in  heavy-duty  diesel 
emissions  are  an  essential  element  in 
dealing  with  this  environmental 
problem.  Today's  stringent  controls  on 
heavy-duty  diesels  and  urban  buses  are 
viewed  as  an  effective  means  of 
reducing  the  future  growth  in  particulate 
emissions. 

B.  Light-Duty  Truck  NO^  Standards 

Review  of  the  proposal.  EPA  proposed 
that  NO,  standards  of  1.2  grams  per  mile 
(g/mi)  for  LDT.s  (lighter  light-duty       ^"1 
trucks)  and  1.7  g/mi  for  LX)T,s  (heavier 
light-duty  trucks)  be  implemented  for 
1987  and  later  model  years.  The 
proposed  discrimination  between  the 
"light"  and  "heavy"  portions  of  the  fleet 
was  twofold,  with  the  1.2  g/mi  standard 
applicable  to  light-duty  trucks  less  than 
6,000  lbs  gross  vehicle  weight  (GVW) 
and  4,000  lbs  equivalent  test  weight 
(ETW),  and  the  1.7  g/mi  standard 
applicable  to  those  light-duty  trucks 
exceeding  either  6,000  lbs  GVW  or  4,000 
lbs  ETW. 

The  1.2  g/mi  standard  for  LDT,s  was 
intended  to  reflect  a  rough  equivalence 
with  the  1.0  g/mi  standard  already  in 
effect  for  passenger  cars.  The  1.7  g/mi 
level  for  LDTjS  was  intended  to  reflect 
the  fact  that  larger  trucks  will  tend  to 
have  higher  emission  rates  and  that  a 
more  stringent  standard  could  cause 
potential  compliance  problems  with  the 
particulate  standard  for  heavier  light- 
duty  diesel  trucks. 

Issues  raised  by  the  comments. 
Commenfers  addressed  several  aspects 
of  the  light-duty  truck  proposal. 
Principal  among  these  were  the  question 
of  the  need  for  the  NO,  control 
represented  by  the  standards  and  the 
available  leadtime  for  the  1987  model 
year.  In  addition,  manufacturers 
addressed  comments  to  potential  fuel 
economy  impacts  of  the  standards, 
adverse  particulate  tradeoffs  claimed  for 
the  1.7  g/mi  standard,  the  impact  of  full- 
life  useful  life  on  the  stringency  of  the 
standards,  and  the  criteria  proposed  by 
EPA  for  distinguishing  between  light  and 
heavy  light-duty  trucks.  The  comments 
on  each  of  these  topics  are  reviewed 
briefly  below. 

Opinions  about  the  existence  of  an 
environmental  need  for  the  new 
standards  were  split  between 
manufacturers  on  the  one  hand  and 
environmental  and  state  and  local 
government  representatives  on  the 
other.  The  criticisms  voiced  by  the 
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manufacturers  about  EPA's  emissions 
projections  (discussed  in  the  previous 
section  of  this  preamble)  led  them  to 
conclude  that  EPA  had  overstated  the 
need  for  additional  NO,  control.  This 
position  led  some  of  the  manufacturers 
to  claim  that  no  revisions  to  the  light- 
duty  truck  NO,  standard  were  justified 
on  the  basis  of  air  quality  need,  or 
failing  that,  that  only  the  lighter  trucks 
should  be  regulated.  From  a  different 
viewpoint,  environmental  and 
governmental  interests  argued  that  the 
need  for  NO,  control  was  actually  much 
greater  than  acknowledged  by  EPA,  and 
that  standards  even  more  stringent  than 
those  proposed  are  feasible  and  should 
be  required. 

While  the  feasibility  of  the  proposed 
NO,  standards  was  generally 
uncontested  (and  cost  comments 
supported  EPA's  cost  estimates),  the 
issue  of  effective  model  year  was  raised 
by  most  of  the  manufacturers.  Two  light- 
duty  truck  manufacturers  (Ford  and 
Chrysler)  stated  that  they  could  comply 
with  the  standards  in  model  year  1987. 
as  proposed,  but  all  others  claimed  that 
a  delay  of  at  least  one  year  was 
necessary  in  order  to  give  them  enough 
time  to  develop  and  certify  conforming 
vehicles.  Two  manufacturers  even 
argued  for  a  delay  until  the  1989  model 
year,  citing  leadtime  constraints  facing 
their  firms.  In  addition,  several 
manufacturers  argued  that  they  were 
entitled  to  4  years  leadtime  under 
section  202(a)(3)(B)  of  the  Act  before 
any  standards  for  LDT,8  can  be 
implemented. 

As  for  fuel  economy  impacts,  a  few 
manufacturers  claimed  that  the 
proposed  standards  would  result  in  fuel 
economy  penalties.  GM  claimed  up  to  a 
six  percent  penalty  forjight-duty 
gasoline  trucks.  Others  felt  the  impact 
would  be  less.  For  example.  Ford  cited  a 
value  of  one  to  one-and-a-half  percent. 
Most  of  the  fuel  economy  estimates 
were  derived  from  data  on  current 
engines  certified  to  a  1.0  g/mi  NO, 
standard  for  California. 

Commenting  on  the  impact  of  the 
proposed  standards  on  its  diesel  light- 
duty  trucks,  GM  argued  that  the 
proposed  standards  would  adversely 
affect  the  ability  of  its  heavier  diesel 
trucks  to  meet  the  1987  particulate 
standard.  Because  of  this,  GM  felt  that 
the  standard  for  heavier  light-duty 
trucks  should  remain  at  2.3  g/mi. 

The  impact  of  full-size  useful  life  on 
the  effective  stringency  of  the  proposed 
standards  (both  1.2  and  1.7  g/mi)  was 
cited  by  several  manufacturers,  who 
claimed  that  the  level  of  each  should  be 
raised  to  account  for  full-life  compliance 
requirements.  (Under  the  statute,  light- 
duty  vehicles  must  meet  emission 


standards  for  only  5  years  or  50.000 
miles.)  Otherwise,  the  commenters 
argued,  the  standards  do  not  provide 
equivalent  stringency  to  the  light-duty 
vehicle  standard  as  claimed  by  EPA; 
rather,  they  are  more  stringent  than  the 
light-duty  level. 

The  criteria  used  to  distinguish 
between  light-duty  trucks  required  to 
meet  1.2  g/mi  or  1.7  g/mi  were  intended 
by  EPA  to  correspond  to  California 
requirements,  but  some  commenters 
claimed  that  they  did  not.  EPA  used 
"equivalent  test  weight"  as  one 
criterion,  while  California  uses  the 
slightly  different  "equivalent  inertia 
weight."  According  to  these  comments, 
this  difference,  combined  with  EPA's 
inclusion  of  a  gross  vehicle  weight 
(GVW)  criterion,  would  lead  to 
inconsistent  classifications  between 
EPA  and  California  and  cause 
manufacturers  in  some  cases  to  have  to 
certify  to  varying  sets  of  standards. 
Arguments  were  also  advanced  as  to 
why  EPA  would  not  need  to  retain  the 
GVW  discriminator  to  prevent  possible 
migration  of  trucks  from  one  class  to  the 
other. 

EPA  response  to  comments.  EPA  has 
carefully  considered  the  comments 
received  on  the  issue  of  light-duty  truck 
NO,  standards.  For  a  more  complete 
treatment  of  the  comments,  the 
interested  reader  is  referred  to  Chapter 
2  of  the  Regulatory  Impact  Analysis.  A 
summary  of  EPA's  responses  is  provided 
in  the  following  paragraphs  to  identify 
EPA's  positions  in  each  area. 

The  first  issue  identified  above 
concerns  the  need  for  new  light-duty 
truck  standards.  EPA's  review  and 
reanalysis  of  the  environmental  basis 
for  future  NO,  control  appears  earlier  in 
this  preamble.  It  suffices  here  to 
reiterate  that  EPA  continues  to  believe 
that  future  NO,  emissions  from  light- 
duty  trucks  should  be  reduced. 

As  for  the  appropriate  model  year  for 
new  standards,  EPA's  review  leads  it  to 
agree  with  those  manufacturers  who 
argued  for  an  additional  year  of 
leadtime.  Based  upon  a  reanalysis  of 
leadtime  requirements  and  a  March. 
1985  promulgation  date.  EPA  finds  that 
the  first  model  year  for  which  the  new 
standards  can  be  generally  applicable  is 
1988.  EPA  disagrees,  however,  with 
those  manufacturers  who  argued  that 
they  were  entitled  to  4  years  leadtime  to 
meet  new  LDTj  standards.  As  discussed 
in  the  proposal,  EPA  cannot  comply 
with  the  leadtime  provision  of  section 
202(a)(2)(B)  of  the  Act  since  the  NO, 
standards  for  LDT2S  are  already  several 
years  behind  schedule  (due  in  part  to 
the  manufacturers'  requests  for  delays  in 
the  standards  proposed  in  1981). 


EPA  has  reviewed  the  issue  of  fuel 
economy  impacts  very  carefully.  The 
result  of  that  review,  as  detailed  in 
Chapter  2  of  the  Regulatory  Impact 
Analysis,  is  that  no  adverse  impacts  can 
be  substantiated.  In  fact.  EPA  continues 
to  believe  that  a  small  benefit  may 
result  for  the  whole  light-duty  truck  fieet 
on  average  (although  no  benefit  was 
assumed  in  the  economic  impact 
analysis). 

Turning  to  GM's  comment  concerning 
a  possible  adverse  effect  of  the 
proposed  standards  on  particulate 
emissions  from  its  heavier  light-duty 
trucks,  the  Agency  must  disagree  with 
the  GM  position.  The  1.7  g/mi  level  was 
introduced  by  EPA  in  part  to  prevent  the 
difficulty  alleged  by  GM.  Based  upon 
analysis  of  data  in  GM's  owti 
submission  concerning  the  NO,/ 
particulate  tradeoffs  to  be  expected, 
EPA  concludes  that  GM  should  be  able 
to  meet  the  particulate  standard  at  a 
NO,  standard  of  1.7  g/mi  for  heavier 
light-duty  trucks. 

The  next  issue  raised  is  that  of  the 
relative  stringency  of  the  proposed 
standards  compared  to  the  existing 
light-duty  vehicle  NO,  standard.  First, 
the  1.7  g/mi  standard  for  LDTjs  is 
actually  less  stringent  than  the  1.0  g/mi 
light-duty  vehicle  standard.  It  is  set  at  a 
level  which  deals  with  feasibility  issues 
affecting  some  of  the  heavier  members 
of  the  class.  Even  when  the  effects  of 
full-life  useful  life  are  considered.  1.7  g/ 
mi  is  still  less  stringent  than  the  light- 
duty  vehicle  standard.  Thus, 
manufacturers  have  no  grounds  for 
claiming  that  1.7  g/mi  for  LDT28  is  more 
stringent  than  the  light-duty  vehicle 
standard. 

As  for  the  1.2  g/mi  level  for  LDTiS, 
EPA's  intent  is  to  provide  for 
approximate  equivalence  only.  There  is 
no  specific  statutory'  requirement  for  this 
approach:  rather,  it  represents  EPA's 
interpretation  of  the  Act  that  Congress 
intended  to  establish  some  equity 
between  light-duty  vehicles  and  light- 
duty  trucks.  This  standard  accomplishes 
that  objective.  EPA's  evaluation  of  the 
effect  of  an  extended  useful  life 
indicates  that  making  specific  allowance 
for  this  effect  would  change  the  level  of 
the  standard  by  less  than  0.1  g/mi.  The 
only  important  issue  in  evaluating  the 
appropriateness  of  1.2  g/mi  at  this  time 
is  that  of  its  general  feasibility  which,  as 
already  noted,  has  not  been  challenged 
by  the  manufacturers. 

The  final  area  of  comment  concerned 
the  criteria  used  by  EPA  to  separate 
light  and  heavy  light-duty  trucks.  EPA 
agrees  with  the  comments:  the  fact  that 
the  proposed  criteria  did  not  completely 
correspond  to  California's  requirement 


was  iiiadvertont  and  is  being  corrected 
in  this  rule.  KPA  also  agrees  that  the 
need  for  a  second  discriminator  based 
on  GVW  is  unnecessary.  Therefore,  that 
provision  is  being  ehminated.  Since  the 
specific  California  parameter 
(equivalent  inertia  weight)  does  not 
appear  in  Federal  regulations.  EPA  will 
instead  use  loaded  vehicle  weight, 
which  defines  the  California  equivalent 
inertia  weight  classes,  for  its  outpoint. 
On  this  basis,  vehicles  up  to  and 
including  3.750  pounds  loaded  vehicle 
weight  will  be  considered  to  be  light 
light-duty  trucks  (LDT,s).  and  those  over 
that  limit  will  be  considered  to  be  heavy 
light-duty  trucks  (LDT.s). 

Options  for  the  final  rule.  Based  upon 
the  public  comments  and  EPA's 
evaluation  of  them  as  outlined  above, 
the  Agency  evaluated  four  main  options 
for  potential  inclusion  in  today's  rule. 
These  options,  ranging  from  retention  of 
the  standards  as  proposed  to  no  new 
light-duty  truck  NO,  standards  at  all. 
are  identified  and  reviewed  below. 
Further  information  on  the  costs, 
emission  impacts  and  cost  effectiveness 
of  the  options  can  be  found  in  the 
Alternatives  chapter  of  the  Regulatory 
Impact  Analysis. 

1.2/1.7  in  1987:  This  option  would 
retain  the  light-duty  truck  standards  as 
originally  proposed.  It  would  have  the 
maximum  environmental  benefit  of  any 
of  the  options  under  consideration,  but 
would  not,  in  EPA's  judgment,  allow 
sufficient  leedtime  for  compliance  by 
manufacturers. 

1.2/1.7 g/ mi  in  1988:  This  option 
maintains  the  level  of  the  standards  as 
proposed,  while  responding  to  valid 
concerns  expressed  about  available 
leadtime  for  the  1987  model  year:  With  a 
one  year  delay  of  implementation,  the 
technical  feasibility  of  this  approach  is 
well  established  and  therefore  is  not  an 
issue.  Comments  did  indicate  the 
potential  for  an  adverse  impact  of  a  1.7 
g/mi  NO,  standard  of  particulate 
emissions  from  the  heavier  light-duty 
diesel  trucks  but.  as  already  discussed. 
EPA  has  concluded  that  such  impacts 
are  unlikely. 

On  the  other  hand,  there  are 
legitimate  reasons  why  the  standard  for 
heavier  light-duty  trucks  should  remain 
at  the  1.7  g/mi  level  rather  than  being 
lowered.  These  trucks  are  not  only       . 
heavier,  they  have  increased  frontal 
area  and  aerodynamic  drag.  This  forces 
their  average  emission  rates  to  be  higher 
than  those  of  the  lighter  trucks.  In 
addition,  reducing  the  standard  below 
1.7  g/mi  would  significantly  impact  the 
abiUty  of  affected  diesel  engines  to 
comply  with  the  diesel  particulate 
standard. 


In  the  mid  to  late  1990s,  this  option 
would  produce  a  three  to  four  percent 
reduction  in  NO,  emissions  in  the  urban 
areas  evaluated,  and  about  a  one 
percent  reduction  in  total  nationwide 
NO,  emissions.  Its  cost  per  vehicle  is 
low.  averaging  less  than  $30  per  truck. 
Much  of  the  reason  for  the  low  cost 
comes  from  the  fact  that  manufacturers, 
as  indicated  in  confidential  submissions 
to  EPA,  are  generally  moving  toward  the 
adoption  of  three-way  closed  loop 
control  systems  (the  technology  which 
would  be  used  to  meet  these  standards) 
even  without  new  standards.  This  is 
being  done  because  there  are  other 
benefits  to  this  technology  besides 
reduced  emissions,  principally  in  the 
areas  of  improved  performance, 
driveability  and  fuel  economy.  The  1.2/ 
1.7  g/mi  standards  option  thus 
capitalizes  on  the  emission  reduction 
potential  of  this  technology  at  very  low 
cost.  The  overall  cost  effectiveness  of 
this  option  is  about  $263/ton  if  benefits 
are  undiscounted,  or$405/ton  if  benefits 
are  discounted  at  a  rate  of  ten  percent. 

1.2/2.3  g/mi  in  1986:  Under  this  option, 
any  potential  compliance  problem 
would  be  eliminated  for  heavier  light- 
duty  diesel  trucks.  However,  as 
discussed  above,  EPA  has  concluded 
that  the  compliance  issues  claimed  at  1.7 
g/mi  do  not  justify  a  relaxation  in  the 
proposed  level.  Overall,  the  cost  per 
vehicle  (sales-weighted  fleetwide  basis) 
would  be  reduced  slightly  from  the 
previous  option,  as  would  the  degree  of 
NO,  control  obtained. 

This  option  suffers  from  a  further 
problem  in  that  it  fails  to  address  the 
statutory  provisions  applicable  to  the 
heavier  light-duty  trucks  under  section 
202(a)(3).  In  order  to  avoid  setting  a 
new,  lower  standard  for  these  vehicles, 
EPA  would  have  to  make  a  finding 
under  section  202(a)(3)(E)  that  further 
NO,  control  is  environmentally 
unnecessary.  As  already  noted,  EPA 
cannot  make  such  a  finding. 

No  new  standard:  This  option  clearly 
results  in  no  benefits  and  no  cost.  As 
with  the  previous  option,  which 
considered  no  control  of  the  heavier 
light-duty  trucks.  EPA  would  have  to 
make  a  finding  of  no  environmental 
need  for  control  of  LDT,  NO,  emissions 
to  adopt  this  approach.  As  has  already 
been  shown,  EPA  is  unable  to  reach 
such  a  conclusion  based  on  its  most 
recent  emission  projecfions  and  air 
quality  analyses.  le  addition,  it  should 
be  noted  that  the  potential  air  quality 
benefits  resulting  from  the  use  of  three- 
way  catalyst  systems,  which 
manufacturers  have  indicated  in  their 
comments  are  already  planned  in  mcny 


cases,  would  potentially  be  sacrificed 
under  this  option. 

Conclusions.  Determining  the 
appropriate  choice  among  the  above 
options  is  straight-forward.  Both  the 
overall  environmental  need  and  the 
feasibility  of  the  new  standards  argue 
for  maintaining  the  standards  at  the 
levels  proposed.  Thus,  the  choice  is 
between  options  one  and  two.  Based 
upon  the  leadtime  problems  which  EPA 
has  recognized,  option  two  has  been 
selected.  Therefore,  revised  light-duty 
truck  NO,  standards  of  1.2  and  1.7  g/mi. 
depending  on  loaded  vehicle  weight, 
take  effect  for  the  1988  model  year. 
Light-duty  trucks  up  to  and  including 
3.750  lbs  loaded  vehicle  weight  must 
meet  the  1.2  g/mi  NO,  standard,  and 
those  of  3,751  lbs  or  greater  loaded 
vehicle  weight  must  meet  the  1.7  g/mi 
standard.  CThis  cutpoint  corresponds  to 
the  4,000  lbs  equivalent  inertia  weight 
discriminator  used  in  the  California 
motor  vehicle  regulations.) 

C.  Hecvy-Duty  Engine  NO^  Standards 

Review  of  the  proposal.  Two  stages  of 
revised  heavy-duty  engine  oxides  of 
nitrogen  (NO,)  emission  standards  were 
proposed.  For  1987  and  later  model  year 
heavy-duty  engines,  the  proposed 
standard  was  6.0  grams  per  brake 
horsepower-hour  (g/BHP-hr).  A  4.0  g/ 
BHP-hr  NO,  standard  was  proposed  for 
1990  and  later  model  year  heavy-duty 
engines.  The  4.0  standard  represented 
what  the  proposal  deemed  to  be  the 
approximate  limit  of  reductions 
attainable  by  1990  model  year  heavy- 
duty  diesel  engines  using  current  and 
reasonably  foreseeable  technology,  and 
was  judged  not  to  pose  any  serious 
feasibility  issues  for  gasoUne-fueled 
engines. 

Issues  raised  by  the  comments. 
Commenters  addressed  both  the  levels 
of  the  proposed  NO,  standards  for 
heavy-duty  engines  and  the  proposed 
model  year  1987  and  1990  effective 
dates.  Issues  raised  by  the 
manufacturers'  comments  are  discussed 
first,  and  are  followed  by  discussion  of 
issues  raised  by  commenters  that 
challenged  the  proposed  standards  as 
insufficiently  stringent. 

The  major  points  addressed  by  the 
manufacturers  were  the  leadtime 
available  for  a  1987  model  year 
standard,  the  environmental  need  for 
revising  the  heavy-duty  NO,  standard, 
and  the  technical  feasibility  of  a  4.0  g/ 
BHP-hr  standard  for  heavy-duty  diesel 
engines.  Other  issues  raised  by  the 
industry  included  potential  fuel 
economy  penalties  associated  with  the 
proposed  standards,  particularly  for 
diesel  engines,  along  with  the  costs  of 
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these  standards  and  statutory  leadtime 
provisions. 

Manufacturers  challenged  any 
revision  of  the  NO,  standard  for  1987 
model  year  heavy-duty  engines  on  the 
grounds  of  insufficient  leadtime  to 
design,  tool-up,  produce,  and  certify 
conforming  engines.  The  6.0  g/BHP-hr 
standard  was  generally  acknowledged 
as  technologically  feasible,  but  not  for 
the  1987  model  year.  Most 
manufacturers  instead  suggested  that 
model  year  1988  be  the  effective  date  for 
the  first  revision  of  the  NO,  standard. 
However,  a  few  heavy-duty  diesel 
engine  manufacturers  (Cummins, 
International  Harvester,  Mack)  reHed  on 
the  4-year  leadtime  provision  in  section 
202(a)(3)(B)  of  the  Act  to  argue  that  no 
revision  of  the  current  heavy-duty 
engine  NO,  standard  of  10.7  g/BHP-hr 
can  take  effect  until  the  1989  or  1990 
model  year. 

Manufacturers  again  claimed  that  the 
EPA  emissions  projections  and  air 
quality  analyses,  used  in  support  of  both 
the  proposed  light-duty  truck  and  heavy- 
duty  engine  NO,  standards,  overstated 
the  need  for  additional  NO,  control. 

While  most  manufacturers  accepted 
the  6.0  standard,  at  least  if  implemented 
sometime  after  model  year  1987,  General 
Motors  (GM)  claimed  that  no  heavy- 
duty  engine  NO,  standard  more 
stringent  than  8.0  g/BHP-hr  could  be 
justified  on  the  basis  of  environmental 
need  in  either  the  short-  or  long-term. 
The  specific  challenges  manufacturers 
made  to  EPA's  emission  projections  and 
air  quality  analyses  were  the  same  as 
those  used  to  contest  the  need  for  the 
light-duty  truck  NO,  standards,  and  are 
discussed  under  the  "Environmental 
Impacts"  heading  of  this  section. 

Acknowledgment  by  the  industry  of 
the  technological  feasibility  of  the  6.0  g/ 
BHP-hr  NO,  standard  did  not  translate 
into  support  for  such  a  standard.  Diesel 
engine  manufacturers  predicted  fuel 
economy  penalties  ranging  as  high  as  12 
percent  could  result  from  the  6.0  g/BHP- 
hr  NO,  standard,  relative  to  the  current 
10.7  g/BHP-hr  standard.  However,  most 
of  the  estimates  were  in  the  3  to  6 
percent  range.  Cost  estimates  for 
compliance  varied  and  were  not 
supplied  by  all  manufacturers.  Ford 
estimated  that  compliance  for  medium 
heavy-duty  diesel  engines  would  cost 
$350  on  a  sales-weighted  basis. 
International  Harvester's  estimated  cost 
ranged  from  $337  to  $675  per  engine, 
depending  on  whether  electronic 
controls  were  required. 

Comments  on  the  6.0  g/BHP-hr  NO, 
standard  for  gasoline-fueled  heavy-duty 
engines  were  received  from  General 
Motors  (GM),  Ford  Motor  Co.  (Ford), 
and  the  Chrysler  Corporation.  GM 


acknowledged  that  the  standard  was 
technologically  feasible  for  most 
gasoline-fueled  engines,  but  criticized 
EPA's  assessment  of  how  this  standard 
would  be  met  and  claimed  that  a  1.5 
percent  fuel  economy  penalty  would 
result.  Ford  also  called  the  standard 
feasible,  but  said  that  additional 
hardware,  beyond  that  assumed  by  EPA 
in  the  proposal,  will  be  required  to 
comply  with  a  6.0  g/BHP-hr  NO, 
standard.  Chrysler  agreed  that  a  6.0  g/ 
BHP-hr  NO,  standard  was  feasible  for 
gasoline-fueled  engines.  The  only  cost 
estimate  for  gasoline-fueled  heavy-duty 
engines,  $180  for  compliance  with  the  4.0 
g/BHP-hr  standard,  was  received  from 
Chrysler,  even  though  Chrysler  claimed 
that  the  technology  necessary  to  reach 
that  level  was  not  available. 

Another  major  issue  raised  by  the 
industry  was  the  feasibility  of  the 
proposed  4.0  g/BHP-hr  NO,  standard, 
which  all  manufacturers  characterized 
as  beyond  the  limits  of  technological 
feasibility  for  heavy-duty  diesel  engines. 
Any  heavy-duty  engine  NO,  standard 
lower  than  6.0  g/BHP-hr,  commenters 
claimed,  would  result  in  unacceptably 
large  fuel  economy  penalties  for  diesel 
engines.  In  addition,  manufacturers  said 
that  compliance  with  the  proposed 
particulate  standard  in  1990  would  not 
be  possible  under  a  4.0  g/BHP-hr  NO, 
standard.  The  lowest  NO,  standards 
suggested  by  any  of  the  manufacturers 
for  the  1990-92  time  frame  were  5.1  g/ 
BHP-hr  (the  current  California  standard) 
in  1990  by  Daimler-Benz,  5.0  in  1991  by 
Volvo,  and  4.5  in  1992  by  Cummins, 
whose  recommendation  was  contingent 
on  EPA  making  a  commitment  to  review 
the  1992  standards  no  later  than 
calendar  year  1987.  (This  point  is  also 
discussed  below  under  "Heavy-Duty 
Diesel  Engine  Particulate  Standards.") 

Manufacturers  of  heavy-duty 
gasoline-fueled  engines  also  termed  a 
4.0  g/BHP-hr  NO,  standard  for  1990  or 
1991  infeasible.  Ford  claimed  that  a  4.0 
g/BHP-hr  NO,  standard  would  require 
three-way  catalysts  for  these  engines,  a 
step  that  it  described  as  not  feasible. 
GM  said  that  a  4.0  g/BHP-hr  NO, 
standard  for  gasoline-fueled  engines 
would  cause  hydrocarbon  (HC) 
emissions  to  double,  making  compliance 
with  model  year  1987  HC  standards 
impossible,  and  would  cause  a  6  percent 
fuel  economy  penalty.  Chr>'sler  simply 
stated  that  it  could  not  comply  with  a  4.0 
g/BHP-hr  NO,  standard  using 
technology  expected  to  be  available  for 
the  1990  model  year. 

Environmental  interests  and  state  and 
local  government  representatives,  on  the 
other  hand,  termed  the  proposed 
standards  inadequate  to  address  what 
they  characterized  as  a  crucial  need  for 


additional  reductions  in  NO,  emissions. 
Most  environmentalists  argued  that  a  4.0 
g/BHP-hr  NO,  standard  should  be 
implemented  in  the  1987  model  year, 
with  a  1.7  g/BHP-hr  standard 
(representing  a  75  percent  reduction 
from  baseline  gasoline-fueled  engine 
NO,  emissions)  taking  effect  in  model 
year  1990.  The  Colorado  Department  of 
Health  even  recommended  a  1.0  g/BHP- 
hr  NO,  standard  for  those  engines  used 
in  vehicles  up  to  14,000  lbs  gross  vehicle 
weight.  NRDC  pointed  to  California's 
current  5.1  g/BHP-hr  heavy-duty  engine 
NO,  standard  as  evidence  that  a  short- 
term  standard  lower  than  6.0  g/BHP-hr 
was  feasible.  For  the  most  part, 
however,  these  recommendations  were 
not  necessarily  based  on  the  assumption 
that  all,  or  even  most,  engines  would  be 
capable  of  compliance  when  the 
standards  first  took  efTect.  Instead,  these 
reconmiendations  were  based  on  the 
need  for  NO,  reductions  as  presented  in 
the  proposal,  combined  with  a  strong 
emphasis  on  the  technology-forcing 
provisions  of  the  Act  and  the 
availability  of  noncompliance  penalties 
(NCPs)  for  technologically  "laggard" 
manufacturers  unable  to  meet  the 
standards  when  they  first  take  effect. 

Several  other  issues  were  also  raised 
by  those  requesting  EPA  to  establish 
heavy-duty  engine  NO,  standards  more 
stringent  than  those  proposed.  The 
California  State  Attorney  General  said 
that  the  NO,  standard  for  gasoline- 
fueled  heavy-duty  engines  should  be  set 
low  enough  to  force  the  use  of  three-way 
catalytic  converters  on  those  engines. 
The  California  Air  Resources  Board 
(CARB)  joined  the  Attorney  General  in 
arguing  that  the  State  of  California, 
despite  their  authority  to  set  mobile 
source  emission  standards  more 
stringent  than  Federal  levels,  will  be 
unable  to  deal  with  increasing  NO, 
emissions  and  resulting  problems  with 
nonattainment  of  the  ambient  NOj 
standard  unless  more  stringent  Federal 
standards  are  established.  This  is 
because  of  the  high  amount  of  vehicle 
miles  traveled  (VMT)  in  California  by 
heavy-duty  diesel  engines  certified  to 
Federal  standards.  CARB  estimated  that 
federally  certified  engines  represent  as 
much  as  45  percent  of  all  VMT 
accumulated  by  heavy-duty  diesel 
engines  in  the  Los  Angeles  area 
(currently  the  only  NO.  nonattainment 
area  in  the  country). 

EPA  response  to  the  comments.  The 
first  issue  identified  above  concerns  the 
leadtime  required  for  implementation  of 
a  6.0  g/BHP-hr  NO,  standard.  An 
analysis  of  the  practical  leadtime 
required  for  heavy-duty  engine 
manufacturers  to  comply  with  a  6.0  g/ 
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BHP-hr  NO,  standard  is  presented  in 
Chapter  2  of  the  RIA.  with  separate 
analyses  for  gasoline-fueled  and  diesel 
engines.  Different  analyses  are  required 
to  account  for  the  different  control 
technology  used  by  the  two  engine 
types,  and  the  analysis  for  diesel 
engines  also  accounts  for  the 
simultaneous  imposition  of  particulate 
regulations  for  those  engines.  For 
reasons  discussed  in  the  RIA,  EPA 
concludes  that  the  21  months  remaining 
after  publication  of  this  final  rule  until 
the  beginning  of  the  1987  engine  model 
year  (January  1, 1987)  is  not  adequate 
for  most  manufacturers  and  that 
additional  time  for  compliance  must  be 
allowed.  Delay  of  a  6.0  g/BHP-hr 
standard  by  one  year,  to  the  1988  model 
year,  makes  approximately  33  months  of 
leadtime  available.  Based  on  EPA's 
analysis  of  the  leadtime  requirements, 
this  should  provide  all  manufacturers 
with  adequate,  but  not  excessive, 
Iradtime. 

In  response  to  those  manufacturers 
that  cited  section  202(a)(3)(B)  of  the  Act 
to  argue  that  no  revision  to.  the  heavy- 
duty  engine  NO,  standards  can  be 
implemented  before  the  1989  or  1990 
model  year,  EPA  reiterates  the 
discussion  presented  in  the  proposal 
with  respect  to  a  1987  model  year 
standard.  The  now-conflicting  statutory 
provisions,  which  call  for  NO,  standards 
to  have  been  in  place  for  the  1985  model 
year  but  also  call  for  4  years  leadtime 
for  any  revisions  of  the  statutory  heavy- 
duty  .NO,  standards,  cannot  both  be  met 
and  necessitate  the  approach  taken  by 
EPA  today.  EPA  believes  that  the 
requirement  to  promulgate  the  statutory 
standards,  or  revised  standards,  as  soon 
as  practicable  is  paramount.  EPA  also 
believes  the  1988  effective  date  to  be  an 
appropriate  resolution  of  the  statutory 
issues  and  the  '.  gitimate  leadtime 
concerns  expressed  by  the 
manufacturers.  EPA  notes  again  that 
more  than  4  years  have  passed  since  the 
Agency's  intent  to  revise  the  NO, 
standards  for  heavy-duty  engines  was 
first  announced,  and  since  the 
manufacturers  first  requested  their 
postponement.  While  this  elapsed  time 
is  not,  strictly  speaking,  part  of  the 
leadtime  for  the  1988  model  year 
standard  being  promulgated  today,  EPA 
does  not  believe  that  it  should  be 
ignored  in  considering  the 
implementation  date  for  a  near-term 
NO,  standard.  The  reader  is  also 
referred  to  the  proposal  (49  FR  at  40259, 
October  15, 1984)  for  additional 
discussion  of  this  issue. 

EPA's  responses  to  the  manufacturers' 
criticisms  of  the  emission  projections 
and  air  quality  analyses  used  in  support 


of  the  proposal  are  presented  under  the 
"Environmental  Impacts"  heading  in  this 
section,  and  are  not  repeated  here.  As 
stated  above  in  the  discussion  of 
environmental  need,  EPA  has 
completely  reanalyzed  the  need  for 
future  NO,  control  and  found  that 
reductions  in  heavy-duty  NO,  levels  are 
necessary  to  deal  appropriately  with 
projected  future  growth  in  NO, 
emissions. 

While  EPA  continues  to  believe  that  a 
6.0  g/BHP-hr  NO,  standard  is  feasible 
for  all  heavy-duty  engines  in  1988, 
several  of  the  specific  comments  on  this 
topic  have  led  to  revisions  in  EPA's 
technical  and  economic  analyses  of  this 
standard.  EPA  accepts  the  statement  by 
Ford  that  more  hardware  than  the 
proposal  assumed  will  be  used  by  some 
gdsoline-fueled  engines  to  comply  with 
the  standard  while  minimizing  the  fuel 
economy  impacts,  and  hns  updated  its 
Aalyses  accordingly.  EPA  also  accepts 
the  assertion  that  slight  fuel  economy 
penalties  may  result  from  this  standard, 
but  disputes  the  manufacturers'  claims 
of  the  magnitude  of  such  penalties  [i.e.,  3 
to  12  percent).  The  technical  analyses  in 
Chapter  2  of  the  RIA  show  that  the  6.0 
g/BHP-hr  .NO,  standard  may  cause  up  to 
a  2  percent  penalty  for  diesel  engines, 
and  should  not  cause  any  penalty  for 
gasoline-fueled  engines,  in  the  first  year 
that  it  is  effective.  However,  EPA  also 
believes  that  potential  fuel  economy 
penalties  will  be  affected  by  the 
projected  application  of  fuel  efficiency 
improvements,  and  should  diminish  in 
future  model  years.  The  reader  is 
referred  to  the  "Technological 
Feasibility"  chapter  of  the  RIA  for 
details  of  these  analyses. 

EPA  does  not  agree  with  NRDC  that 
an  even  lower  short-term  NO,  standard 
is  feasible,  in  light  of  the  significant 
trade-off  between  .NO,  and  particulate 
emissions  and  the  likelihood  of 
substantial  fuel  economy  penalties  in 
this  time  frame.  Thus  EPA  concludes 
that  6.0  g/BHP-hr  is  the  lowest  feasible 
short-term  [i.e..  1988  model  year)  NO, 
standard  for  heavy-duty  engines.  (For 
further  discussion  of  this  issue,  see 
Chapter  2  of  the  RIA.) 

Turning  to  the  question  of  the 
feasibility  of  a  4.0  g/BHP-hr  NO, 
standard  for  heavy-duty  diesel  engines, 
EPA  finds  that  there  is  some  validity  to 
the  manufacturers'  comments  regarding 
this  standard.  The  data  on  which  EPA 
based  its  analyses  in  support  of  the  4.0 
g/BHP-hr  standard  was  limited  and 
involved  problematical  extrapolations. 
During  the  comment  period,  data  were 
submitted  that  EPA  concluded  represent 
the  best  estimate  currently  available  of 
heavy-duty  diesel  engine  technology  in 


the  1991  time  frame.  These  data  suggest 
that  5.0  g/BHP-hr  is  the  lowest  feasible 
standard  for  1991.  At  NO,  levels  below 
5.0  g/BHP-hr,  particulate  emissions 
begin  increasing  at  distinctly  higher 
rates  and  in  some  cases  reach  levels 
well  above  0.60  g/BHP-hr,  These 
increases  in  particulate  emissions  are  of 
special  concern  to  the  Agency,  since 
they  have  the  potential  to  render  the 
particulate  standards  promulgated  by 
today's  action  unattainable.  Such 
increases  in  particulate  emissions  make 
the  application  of  traps,  required  to  meet 
the  1991  bus  and  heavy-duty  engine 
particulate  standards,  very  difficult.  For 
this  reason,  EPA  does  not  consider  4.0 
g/BHP-hr  to  be  a  feasible  standard  for 
1991-93.  (For  further  information  about 
the  feasibility  problems  associated  with 
a  4,0  g/BHP-hr  NO.  standard,  see 
Chapter  2  of  the  RIA  ) 

EPA  has  determined,  on  the  basis  of 
the  manufacturers'  conrunents  and 
subsequent  reanalysis  of  the  issues,  that 
a  NO.  standard  of  5.0  g/BHP-hr  for 
heavy-duty  engines  in  1991  is  as 
stringent  a  standard  as  can  be 
implemented  by  that  time.  This  standard 
would  reduce  the  adverse  impact  of 
reducing  NO,  on  engine-out  particulate 
emissions,  and  an  approximately  equal 
standard  [5.1  g/BHP-hr)  is  already  being 
met  by  a  number  of  engines  in 
California,  although  without  any 
accompanying  particulate  standard. 
EPA  estimates  that  a  NO,  standard  of 
5.0  g/BHP-hr  may  cause  a  first-year  fuel 
economy  penalty  of  up  to  one  percent 
for  heavy-duty  diesel  engines,  which 
should  be  diminished  to  about  0.5 
percent  within  a  few  years.  For  gasoline- 
fueled  engines,  EPA  estimates  that  any 
potential  fuel  economy  penalty  will  be 
very  slight. 

Of  the  arguments  made  by 
environmental  organizations  and  state 
and  local  governmental  representatives 
in  support  of  their  contention  that  even 
the  proposed  standards  were 
insufficiently  stringent,  the  most 
important  was  that  noncompliance 
penalties  (NCPs)  can  and  should  be 
taken  into  consideration  in  determining 
the  levels  of  new  heavy-duty  engine 
emission  standards.  EPA  views  NCPs  as 
a  mechanism  by  which  the  Agency  is 
freed  from  an  obligation  to  establish 
standards  that  can  be  met  by  alt 
engines,  even  those  of  technological 
laggards,  and  is  allowed  to  base 
standards  upon  the  capabilities  of  the 
technological  leaders.  However,  EPA 
does  not  believe  that  Congress  intended 
.NCPs  to  force  the  Agency  to  set 
standards  based  solely  on  the  cleanest 
possible  engines,  such  that  most 
manufacturers  and  most  engines  cannot 
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comply.  In  fact,  section  202(a)(3)  of  the 
Act  requires  EPA  to  consider  olh^r 
factors  (leadtime,  cost,  fuel  economy)  in 
setting  standards,  which  implies  that 
Congress  intended  standards  to  be 
achieveable  by  most  manufacturers,  if 
no!  all.  In  this  case,  EPA  has  determined 
(contrary  to  NRDC's  suggestion)  that 
most  engines  could  not  comply  with  a 
4.0  g/BHP-hr  standard  in  the  time  frame 
suggested  by  NRDC  without  incurring 
excessive  costs  and  unreasonable  fuel 
economy  penalties.  (See  Chapter  2  of  the 
RIA  for  a  detailed  discussion  of  the 
feasibility  issue.)  EPA  does  not  believe 
that  NCPs  would  be  an  appropriate 
remedy  in  such  a  case,  or  that  NCPs  can 
substitute  for  the  feasibility 
determinations  required  by  section 
202(a)(3)  (B)-{D)  of  the  Act. 

The  California  Attorney  General 
argued  that  a  lower  NO,  standard,  one 
which  would  force  the  use  of  three-way- 
catalyst  technology,  should  be  set  for 
gasoline-fueled  heavy-duty  engines, 
without  contesting  the  tenchical 
feasibility  of  such  an  approach,  EPA 
believes  that  different  NO,  standards 
for  gasoline- fueled  and  diesel  heavy- 
duty  engines  are  not  appropriate,  since 
the  legislative  history  of  the  Clean  Air 
Act  indicates  that  Congress  generally 
contemplated  common  emission 
standards  for  both  engine  types. 
Although  EPA  did  establish  different 
hydrocarbon  (HC)  and  carbon  monoxide 
(CO)  standards  for  gasoline-fueled  and 
diesel  heavy-duty  engines  (48  PR  52170, 
November  16,  1983),  that  uinque  action 
was  based  on  the  unusual  circumstances 
of  that  case.  Specifically,  diesel  engines 
could  meet  the  statutory  HC  and  CO 
standards  easily,  while  gasoline-fueled 
engines  could  meet  these  standards  only 
at  unreasonable  cost. 

This  is  not  the  case  for  the  NO, 
standards  of  today's  rulemaking,  where 
reference  to  the  "Economic  Impact" 
chapter  of  the  RIA  shows  that  the  costs 
of  compliance  at  the  6.0  and  5.0  g/BHP- 
hr  NO,  levels  are  somewhat  similar  for 
both  engine  types,  especially  when  the 
costs  are  considered  in  relation  to  the 
base  cost  of  each  type  of  engine.  The 
cost  of  adding  three-way-catalyst 
systems  to  gasoline-fueled  heavy-duty 
engines  would  dramatically  alter  this 
balance,  with  the  possible  effect  of 
forcing  at  least  some  gasoline-fueled 
engines  out  of  the  heavy-duty  market. 
Yet  the  additional  reductions  in  NO, 
emissions  would  be  insignificant,  and 
the  gasoline-fueled  engines  sales  lost 
would  be  gained  by  diesel  models  that 
would  be  permitted  higher  NO,  emission 
levels.  Thus,  the  benefits  of  the  NO, 
reductions  attributable  to  such  control 
of  gasoline-fueled  engines,  already 


slight,  would  tend  to  be  eliminated. 
Therefore,  EPA  is  promulgating  common 
.\0,  standards  for  both  engine  types. 

Options  for  the  final  rvle.  Two  options 
were  considered  for  the  near-term,  a  6.0 
g/BHP-hr  standard  in  the  1987  model 
year,  as  proposed,  and  a  60  standard  in 
model  year  1988.  In  the  longer  term,  6.0 
and  5.0  g/BHP-hr  were  considered  as 
options. 

6.0  g/BHP-hr  in  model  year  1987:  As 
discussed  in  EPA's  response  to  the 
comments,  above,  analyses  of  the 
leadtime  required  for  manufacturers  to 
comply  with  a  6.0  NO,  standard  are 
presented  in  the  RIA  for  both  gasoline- 
fueled  and  diesel  heavy-duty  engines. 
The  conclusion  EPA  draws  from  those 
analyses  is  that  inadequate  leadtime 
exists  for  a  model  year  1987  revision  to 
the  heavy-duty  engine  NO,  standard. 
However,  those  analyses  also  indicated 
that  a  delay  of  one  year  to  the  1988 
model  year  would  provide  sufficient 
leadtime  (up  to  33  months  after  today's 
notice)  for  all  manufacturers. 

6.0 g/BHP-hr  in  1988:  This  option 
features  the  level  of  short-term  heavy- 
duty  engine  NO,  control  that  was 
proposed,  but  delays  implementation  for 
one  model  year  in  response  to  the 
manufacturers'  comments  regarding 
leadtime  requirements.  The 
technological  feasibility  of  this  standard 
is  established  by  the  analysis  in  support 
of  the  proposal  and  was  not  contested 
by  the  industry  in  their  comments.  EPA's 
analysis  indicates  that  any  fuel 
economy  penalties  associated  with  this 
standard  should  be  small  (on  the  order 
of  2  percent  or  less  for  diesels.  none  for 
gasoline-fueled  engines),  and  should 
diminish  through  continued 
technological  advances  in  future  model 
years. 

This  option  alone  would  be  projected 
to  reduce  \'0,  emissions,  from  levels 
projected  without  revisions  to  the 
heavy-duty  engine  standard,  in  the  ten 
urban  areas  evaluated  by  6  to  8  percent 
in  the  mid-to-late  1990s.  Reductions  in 
nationwide  NO,  emissions  would  be  5  to 
6  percent  lower  in  the  same  period.  The 
cost  per  vehicle,  over  the  long  run,  is 
estimated  at  $37  and  the  undiscounted 
cost  effectiveness  at  S24  per  ton  of  NO, 
emission  reduction. 

6.0 g/BHP-hr  in  1988  and  in  1991:  This 
option  would  establish  the  6.0.  g/BHP-hr 
heavy-duty  NO,  standard  in  1988,  then 
leave  it  in  place  indefinitely.  As  such,  it 
fails  to  take  into  account  the  progress 
that  will  be  made  in  heavy-duty  engine 
technology,  and  fails  to  respond 
completely  to  the  need  for  NO,  control 
in  the  mid-to-late  1990s  as  still 
evidenced  by  the  revised  environmental 
support  analyses.  In  addition,  it  fails  to 


respond  to  section  202(a)f3)(B)  of  the 
Act,  which  mandates  that  standards  set 
under  that  section  that  are  less  stringent 
than  those  prescribed  in  section 
202(a)(31(Al(!i)  be  applicable  only  for  a 
period  of  three  model  years  Such 
re\  ised  standards  must  be  followed  by 
either  the  statutory  standard  or  a  more 
stringent  revised  standard. 

In  the  discussion  of  the  "6,0-)n-1988" 
option,  it  was  stated  that  .N'O,  emissions 
would  be  reduced  by  6  to  8  percent  in 
the  ten  urban  areas  modeled,  and  by  5 
to  6  percent  nationally,  for  the  latter  half 
of  the  next  decade  from  levels  projected 
without  any  new  ,N0,  controls  on 
heavy-duty  engines.  Despite  this,  those 
levels  would  be  2  to  10  percent  greater 
in  the  urban  areas,  and  7  to  15  percent 
greater  nationwide,  than  1982  levels. 
Since  this  option  merely  retains  the  6.0 
g/BHP-hr  standard  through  1994,  the 
cost  and  cost-effectiveness  estimates 
are  also  the  same. 

6.0 g/BHP-hr  in  1988  and  5.0 g/BHP-hr 
in  1991:  EPA  chose  to  evaluate  this 
option  as  a  result  of  the  legitimate 
concerns  expressed  by  the  industry  over 
the  adverse  impacts  of  the  proposed  4.0 
g/BHP-hr  NO,  standard  on  heavy-duty 
diesel  particulate  emissions  and  on  fuel 
economy,  and  because  it  provides 
needed  additional  NO,  emission 
reductions.  This  option  represents  a 
significant  technical  challenge  for  the 
manufacturers,  while  responding  to  the 
requirements  of  section  202(a)(3)(B)  of 
the  Act  that  revised  heavy-duty  engine 
NO,  standards  promulgated  under 
section  202ia)(3)|B)  [i.e..  6.0  g/BHP-hr 
model  year  1988J  be  effective  only  for  a 
period  of  three  model  years,  and  that 
subsequent  revisions  impose  more 
stringent  standards 

This  option,  which  presumes 
establishment  of  the  6.0  g/BHP-hr  NO, 
standard  model  year  1988.  is  projected 
to  hold  mid-1990s  NO,  emissions  in  the 
ten  urban  areas  evaluated  to  essentially 
1982  levels.  This  is  a  reduction  of  about 
8  percent  from  the  levels  projected  for 
the  mid-1990s  in  the  absence  of  new 
heavy-duty  engine  NO,  standards.  On  a 
nationwide  basis,  NO,  emission 
inventories  would  be  about  7  percent 
lower  in  the  mid-1990s  than  the  levels 
projected  without  this  control.  The  cost 
per  vehicle,  relative  to  the  1988-90 
model  years  under  a  6  0  g/BHP-hr  NO, 
standard,  is  estimated  to  range  from  S44 
to  $131  in  the  long  run.  When  combined 
with  the  estimated  benefits  in  terms  of 
reduced  NO,  emissions,  this  yields  an 
undiscounted  marginal  cost- 
effectiveness  estimate  of  SlOO  to  S314 
per  ton.  The  inclusion  in  today  s  final 
rule  of  a  NO,  averaging  program  for 
heavy-duty  engines  in  conjunction  with 
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the  long-term  NO,  standard  will 
improve  both  of  these  estimates 
somewhat,  although  EPA  is  unable  to 
precisely  determine  to  what  extent. 

Conclusions.  It  is  apparent  from  the 
above  discussions  that  a  need  for 
reductions  in  heavy-duty  engine 
NO,  emissions  will  continue  to  exist 
through  the  next  decade,  and  that  6.0  g/ 
BHP-hr  in  the  1988  model  year  is  the 
only  reasonable  choice  for  a  near-term 
heavy-duty  engine  NO,  standard.  This 
option  was  generally  accepted  by  the 
indusifry  to  be  feasible  in  terms  of  both 
stringency  and  leadtime,  and  no  more 
strigent  standard  appeared  to  be 
feasible  in  that  timeframe.  Thus,  the 
level  of  the  longer  term  standard  poses 
the  more  difficult  choice  of  options. 

Based  on  the  comments  and  on  EPA's 
updated  technical,  en.ironmental,  and 
economic  analyses,  the  5.0  g/BHP-hr 
NO,  level  reflects  what  EPA  now 
believes  to  be  the  limit  of  foreseeable 
control  technology  for  heavy-duty  diesel 
engines  without  significant  adverse 
impacts  on  engine-out  particulate 
emissions  (thereby  rendering 
compliance  with  the  particulate 
standards  much  more  difficult),  and 
without  excessive  fuel  economy 
penalties.  As  discussed  more  fully  in 
Chapter  2  of  the  RIA.  the  tradeoffs 
inherent  in  reducing  NO,  and  particulate 
emissions  from  diesel  engines,  combined 
with  the  relative  need  for  NO,  and  for 
particulate  controls,  favor  a  model  year 
1991  NO,  standard  of  5.0  g/BHP-hr. 
Finally,  such  a  level  is  approximately 
equal  in  stringency  to  the  current 
California  standard  for  heavy-duty 
engine  NO, ,  and  is  more  than  50  percent 
lower  than  the  currently  effective 
Federal  standard.  While  such  a 
standard,  alone,  will  not  solve 
California's  NO,  attainment  problems,  it 
is  stringent  enough  to  prevent  federally 
certified  heavy-duty  engine 
NO,  emissions  from  increasing  in 
California. 

While  the  Agency  has  selected  the  5.0 
g/BHP-hr  standard  for  today's  rule,  it 
acknowledges  that  the  need  for  this 
standard  is  based  upon  future 
projections  of  NO,  emissions  which  are 
themselves  somewhat  uncertain. 
Therefore,  EPA  will,  in  the  future,  be 
open  to  the  reconsideration  under 
section  202(a)(3)(E)  of  the  Act  of  the 
need  to  go  to  a  5.0  g/BHP-hr  standard  as 
revised  projections  of  future 
NO,  emissions  become  available.  Of 
course,  if  EPA's  projections  prove  to  be 
underestimates  of  the  actual 
NO,  problem,  EPA  will  also  consider 
imposing  more  stringent  standards 
under  section  202(a)(3)(B)  of  the  Act. 
In  summary,  EPA  is  promulgating 
heavy-duty  engine  NO,  standards  of  6.0 


g/BHP-hr  for  1988-90  model  year  heavy- 
duty  engines,  and  of  5.0  g/BHP-hr  for 
1991  and  later  model  year  heavy-duty 
engines.  Averaging  of  NO,  emissions, 
which  is  being  promulgated  for  1991  and 
later  model  years,  will  ease  the  burden 
of  compliance  with  the  latter  standard 
to  some  extent  by  providing  more 
flexibility  to  manufacturers  without 
increasing  total  emissions  under  the 
standard.  Adverse  impacts  on 
particulate  emissions,  as  well  as  the 
potential  for  significant  fuel  economy 
penalties  for  heavy-duty  diesel  engines, 
render  the  4.0  g/BHP-hr  standard  in  1991 
infeasible  at  this  time. 

D.  Heavy-Duty  Diesel  Particulate 

Review  of  the  proposal.  EPA  proposed 
that  particulate  emissions  from  heavy- 
duty  diesel  engines  be  regulated  for  the 
first  time  beginning  with  the  1987  model 
year,  under  a  proposed  standard  of  0.60 
grams  per  brake  horsepower-hour  (g/ 
BHP-hr).  For  model  year  1990.  standards 
of  0.25  g/BHP-hr  for  heavy-duty  diesel 
engines  plus  0.10  g/BHP-hr  for  those 
engines  used  in  urban  buses  were 
proposed.  The  possibilities  of 
estabhshing  a  model  year  1990  standard 
of  0.40  g/BHP-hr  for  those  engines  used 
in  "line-haul"  applications  (to  avoid  the 
need  for  trap-oxidizer  use  on  those 
vehicles),  and  of  establishing  a  0.10  g/ 
BHP-hr  standard  for  all  heavy-duty 
diesel  engines,  were  also  discussed  in 
the  proposal. 

Issues  raised  by  the  comments.  There 
was  general  agreement  among 
manufacturers  that  the  0.60  g/BHP-hr 
level  was  an  attainable  standard. 
However,  manufacturers  were  nearly 
unanimous  in  opposing  the  feasibility  of 
its  implementation  for  1987.  Daimler- 
Benz  and  Mack  were  alone  in  suggesting 
that  this  level  was  attainable  for  1987; 
and  only  Daimler-Benz  thought  it  could 
be  done  in  thai  year  along  with  the  6.0 
g/BHP-hr  NO,  standard.  Mack  argued 
that  it  would  take  until  1990  to  comply 
with  both  the  NO,  and  particulate 
standards  together.  Most  manufacturers 
suggested  1988  as  the  earliest  year  for 
new  standards,  with  some  arguing  for 
1989.  Environmental  interests,  based 
upon  the  technology  forcing  nature  of 
the  applicable  provisions  of  the  Clean 
Air  Act,  coupled  with  the  fact  that 
significant  need  for  particulate  control 
had  been  demonstrated,  called  for 
retention  of  the  1987  deadline. 

The  long-term  trap-based  levels 
received  much  stronger  opposition  from 
manufacturers  than  did  the  0.60  g/BHP- 
hr  standard.  Most  manufacturers 
characterized  particulate  traps  as 
unavailable  and  infeasible  for  use  on 
heavy-duty  engines.  However,  very  little 
new  data  was  submitted  to  the  Agency 


in  support  of  this  position  beyond  that 
which  had  been  reviewed  by  EPA  during 
preparation  of  the  proposal.  For 
example.  GM  submitted  a  summary  of 
heavy-duty  trap  development  and 
testing  from  1981  through  1983,  most  of 
which  had  been  previously  submitted. 
Noteworthy  in  the  new  data  in  GM's 
submission  was  the  successful 
accumulation  to  date  of  a  total  of  nearly 
50.000  miles  on  a  trap-equipped  heavy- 
duty  dump  truck.  Other  manufacturers, 
including  International  Harvester  and 
Cummins,  while  currently  pessimistic 
about  traps,  were  willing  to  work 
toward  trap-based  standards  in  the  1991 
to  1992  timeframe. 

Two  manufacturers.  Daimler-Benz 
and  Volvo  White,  supported  EPA's 
belief  that  traps  would  be  feasible,  with 
Daimler-Benz  predicting  availability  in 
1990  and  Volvo  White  in  1991.  Daimler- 
Benz's  position  was  based  upon  what 
appears  to  be  the  most  advanced 
developmeftt  and  test  program  of  any 
heavy-duty  manufacturer.  Current 
applications  of  its  traps  on  urban  buses 
have  already  demonstrated  a  service  life 
of  100,000  miles.  While  this  data 
indicates  considerable  progress. 
Daimler-Benz  cautioned  that 
considerable  development  work 
remained  to  be  done  before  trap  systems 
will  be  commercially  viable. 

The  Manufacturers  of  Emission 
Controls  Association  (MECA).  whose 
member  companies  are  supplying  the 
trap  materials  being  tested  by 
manufacturers,  strongly  supported  the 
feasibility  of  trap-based  standards. 
MECA  cited  worldwide  test  and 
development  work  by  its  member 
companies  in  support  of  this  position. 

Since  most  manufacturers  continue  to 
maintain  that  traps  are  not  viable  for  the 
foreseeable  future,  most  of  their 
comments  on  the  applicable  model  year 
for  trap-based  standards  were  either 
conditioned  upon  the  assumed 
development  of  traps,  or  very  tentative. 
Within  that  context,  most  manufacturers 
suggested  alternative  dates  in  the  1991- 
92  time  period.  Daimler-Benz  was  alone 
among  the  heavy-duty  engine 
manufacturers  in  suggesting  that  1990 
might  be  feasible. 

Environmental  and  state  interests 
argued  for  speedy  adoption  of  trap- 
based  standards.  Relying  principally 
upon  EPA's  analysis  of  feasibility,  they 
called  for  accelerated  application  of  trap 
technology.  These  groups  emphasized 
the  technology  forcing  aspects  of  the 
statute  and  the  use  of  non-conformance 
penalties  (NCPs)  for  manufacturers 
unable  to  meet  stringent  requirements. 
The  Colorado  Department  of  Health 
even  argued  that  the  trap-based  0.25  g/ 
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BHP-hr  standard  should  be  adopted  for 
1988. 

Relative  to  the  appropriate  level  for  a 
trap-based  standard,  NRDC  and  CARB 
argued  that  EPA  should  adopt  a  0.10  g/ 
BHP-hr  standard  for  1990  making  full 
use  of  trap  technology  rather  than  the 
approximately  seventy  percent 
application  rate  represented  by  the 
proposed  0.25  g/BHP-hr  standard.  The 
Colorado  Department  of  Health 
supported  a  0.10  g/BHP-hr  standard  for 
1991.  NRDC  also  argued  that  EPA  should 
consider  the  use  of  methanol  fuel  as  an 
available  means  of  compliance  and 
begin  rulemaking  action  aimed  at 
establishing  a  methanol  fuel  distribution 
system  and  methanol-based  standards. 

Manufacturers  also  commented  on 
feasible  levels  for  trap-based  standards. 
They  challenged  EPA's  assumptions 
about  trap  deterioration  rates  and  trap 
efficiencies,  but  did  not  generally 
dispute  the  claim  that  a  0.25  g/BHP-hr 
standard  could  be  met  if  traps  were 
available.  Manufacturers  did  argue, 
however,  that  a  0.10  g/BHP-hr  standard 
could  only  be  met  using  traps  of  the 
highest  efficiency  designs,  and  with 
substantially  greater  technological  risks 
than  at  0.25  g/BHP-hr.  Most 
manufacturers  did  not  address  0.10  g/ 
BHP-hr  for  buses  separately  from  their 
comments  on  trap  standards  in  general. 
Daimler-Benz  and  Volvo  White, 
however,  both  supported  the  general 
feasibility  of  a  0.10  g/BHP-hr  bus 
standard  if  fuel  sulfur  were  regulated. 
MECA  supported  the  feasibility  of  both 
the  0.25  g/BHP-hr  standard  for  all 
heavy-duty  engines  and  the  0.10  g/BHP- 
hr  level  for  buses. 

Public  transit  groups,  such  as  the 
American  Public  Transit  Association, 
voiced  strong  opposition  to  the  proposed 
0.10  g/BHP-hr  bus  standard.  They 
claimed  that  this  standard  would 
increase  both  initial  bus  prices  and 
ongoing  operating  costs,  thereby  putting 
upward  pressure  on  fares  and  causing 
reduced  ridership  on  buses.  They  argued 
that  buses  represent  too  small  a  share  of 
overall  diesel  emissions  to  justify  such  a 
restrictive  standard. 

Turning  to  another  area,  EPA 
indicated  in  the  proposal  that  some  fuel 
economy  penalty  was  likely  with  trap 
oxidizers  (on  the  order  of  1  to  2  percent). 
Comment  on  this  topic  was  not 
extensive,  but  those  who  did  comment 
agreed  that  some  penalty  would  be 
involved.  Specific  estimates  were 
provided  by  Cummins,  which  projected 
an  overall  penalty  of  about  2.6  percent, 
and  Ford,  which  placed  the  figure  at  3 
percent. 

Manufacturers  also  provided  cost 
estimates  for  the  application  of  traps  to 
heavy-duty  engines.  These  costs,  which 


may  include  fuel  economy  penalties. 
were  considerably  higher  than  EPAs 
estimates.  The  highest  estimate  was 
International  Harvester's  at  $7,000  for  a 
heavy-heavy-duty  diesel  engine  GM 
placed  this  figure  at  $4,000,  while 
Cummins  suggested  about  S2.500.  The 
cost  for  traps  on  medium-duty  diesels 
was  placed  at  about  $2,000  by  Ford.  GM 
and  International  Harvester.  EPA  had 
projected  trap  costs  (exclusive  of  fuel 
economy  impacts)  of  $400  for  light- 
heavy-duty  engines,  $600  for  medium 
and  $700  for  heavy-heavy-duty  diesel 
engines. 

Daimler-Benz,  along  with  several 
other  manufacturers,  raised  the  issue  of 
diesel  fuel  sulfur  levels.  According  to  the 
comments,  sulfur  from  the  fuel  could  be 
a  problem  either  through  trap  plugging 
from  engine-out  sulfate  emissions,  or 
through  the  generation  of  significant 
measurable  particulate  sulfate 
emissions  which  would  make  it 
impossible  to  meet  the  0.25  g/BHP-hr  or 
0.10  g/BHP-hr  standards.  Commenters" 
recommendations  varied  from  regulating 
the  sulfur  content  of  diesel  fuel  to 
adopting  a  correction  factor  for 
particulate  measurements  to  account  for 
sulfate  emissions. 

The  last  key  issue  concerning  the 
proposed  particulate  standards  involves 
the  possible  exemption  from  trap-based 
standards  for  over-the-road  line-haul 
vehicles.  As  explained  in  the  proposal. 
EPAs  main  concern  with  diesel 
particulate  emissions  is  their  impact  on 
urban  air  quality.  EPA  considered 
exempting  line-haul  vehicles  from  the 
more  stringent  standards,  because  these 
vehicles  accumulate  much  of  their 
mileage  in  rural,  inter-city  operation. 

The  basic  concept  of  a  relaxed 
standard  for  these  trucks  was  strongly 
opposed  by  environmental  groups, 
states  and  local  agencies  on  the  grounds 
that  line-haul  vehicles  are  an  important 
contributor  to  the  total  diesel  particulate 
emissions  in  urban  areas.  For  example, 
CARB  estimated  that  about  seventy-five 
percent  of  urban  heavy-duty  diesel 
particulate  in  Southern  California  comes 
from  line-haul  trucks.  Manufacturers 
generally  supported  the  concept,  but 
challenged  the  specific  level  suggested 
by  EPA.  Of  those  manufacturers  who 
commented  on  the  level  of  the  standard 
only  one  (Volvo  White)  agreed  with  EPA 
that  a  standard  of  0.40  g/BHP-hr  could 
be  reached  without  the  use  of  traps. 
Some  argued  for  0.50  g/BHP-hr 
(including  Ford,  Daimler-Benz)  while 
others  said  that  a  standard  of  0.60  g/ 
BHP-hr  was  required  (Caterpillar, 
Mack).  Manufacturers  also  recognized 
the  difficulty  EPA  had  in  establishing  a 
precise  means  of  defining  and  regulating 
line-haul  engines.  Various  possibilities 


were  suggested  using  different 
combinations  of  engine  and  vehicle 
characteristics,  although  some 
/nanufacturers  opposed  the  inclusion  of 
^any  vehicle-related  parameters  in  any 
definition  of  "line-haul  engines." 

EPA  response  to  the  cornrnents.  The 
comments  on  the  short-term  standard 
have  indicated  that  EP-^  s  proposed  0.60 
g/BHP-hr  level  is  feasible.  However, 
those  comments  have  prompted  a 
review  of  the  leadtime  requirements  for 
the  standard.  As  detailed  in  Chapter  2  of 
the  RIA.  EPA  now  believes  that  new 
standards  should  not  be  applied  before 
1988.  There  is  now  insufficient  time 
remaining  before  the  start  of  the  1987 
model  year  to  complete  the  necessary 
design  changes,  emissions  and 
durability  testing  and  development,  and 
complete  the  certification  process. 
Therefore,  the  adoption  of  the  0.60  g/ 
BHP-hr  standard  has  been  delayed  from 
1987  to  1988. 

The  Agency's  review  of  new 
information  submitted  on  the  subject  of 
trap  oxidizer  feasibility  indicates  that, 
for  light-duty  diesels.  continued  progress 
has  been  made  in  solving  the  various 
technical  difficulties  associated  with 
traps.  Daimler-Benz  has  already 
introduced  traps  on  light-duty  vehicles 
in  California,  and  Volkswagen  and  other 
manufacturers  will  do  so  in  the  1986 
model  year.  In  the  heavy-duty  area, 
where  no  trap-forcing  standard  currently 
exists,  activity  has  been  minimal. 
However,  what  little  work  has  been 
done  also  indicates  progress.  (See 
Chapter  2  of  the  RIA  for  a  description 
and  analysis  of  trap  development  to 
date.)  Traps  are  not  fully  developed 
today,  but  they  were  not  expected  to  be. 
The  important  issue  is  whether  they  can 
reasonably  be  expected  to  be  available 
for  future  standards,  and  on  this  issue 
EPAs  position  is  unchanged.  In  fact,  the 
new  data  which  were  included  in 
manufacturers'  comments  were 
extremely  promising,  and  EPA  is 
confident  in  its  projections  of  successful 
application  of  traps  to  heavy-duty 
engines. 

The  appropriate  leadtime  for  the 
introduction  of  trap-based  standards  has 
been  reexamined  as  part  of  EPAs 
review  of  overall  trap  feasibility.  EPA 
now  believes  that  the  introduction  of 
trap-based  standards  [i.e.,  0.10  g/BHP-hr 
for  urban  buses  and  0.25  g/BHP-hr  for 
other  heavy-duty  engines)  should  be 
delayed  from  1990.  as  proposed,  until 
1991.  A  delay  to  1991  will  allow  more 
time  for  manufacturers  to  compete  the 
task  of  trap  development  successfully, 
and  plan  for  orderly  introduction.  It  also 
will  allow  the  new  particulate 
requirements  to  be  introduced 
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simultaneously  with  revised  NO, 
standards  also  planned  for  1991. 

EPA's  decision  has  been  made  in  full 
awareness  of  both  the  technology- 
forcing  aspects  of  the  statutory 
requirements,  and  the  expected 
existence  of  NCPs.  While  the  forecasts 
of  trap  availability  are  positive,  it  is 
important  not  to  lose  sight  of  the  fact 
that  major  advances  in  technology  are 
still  required.  It  will  be  a  very  difficult 
challenge  for  manufacturers  to 
successfully  apply  traps  to  most  of  their 
engines  by  1991.  EPA  does  not  believe 
that  either  the  availability  of  NCPs  or 
the  technology-forcing  requirements  of 
the  Act  justify  reducing  leadtime  below 
that  actually  needed  by  most 
manufacturers,  even  though  it  may  be 
possible  for  one  manufacturer  (Daimler- 
Benz)  to  introduce  traps  in  1990. 

In  their  comments  on  the  appropriate 
level  for  trap-based  standards, 
environmental  and  state  groups  argued 
that  traps  should  be  required  on  all 
engines,  and  that  the  standard  should 
therefore  be  lowered  to  0.10  g/BHP-hr  in 
1990  or  before.  EPA  believes  that  this 
position  arises  from  an  incomplete 
understanding  of  the  implications  of 
such  a  change.  The  proposal  discussed  a 
0.10  g/BHP-hr  standard  for  all  engines  in 
1990.  indicating  that  it  could  be  attained 
through  100  percent  trap  usage. 
However,  the  proposal  also  indicated 
that  there  likely  would  be  substantial 
difficulties  in  meeting  such  a  deadline 
and  that  EPA  therefore  did  not  propose 
that  standard  for  that  time  period. 
Not  only  would  a  0.10  g/BHP-hr 
standard  in  1990-91  required  traps  on  all 
engines  (including  the  most  difficult 
engine  applications  otherwise  avoided 
under  a  0.25  g/BHP-hr  standard),  but  it 
would  also  limit  manufacturers  to  only 
the  highest  efficiency  trap  designs  and 
result  in  increased  technological  risks 
that  adequate  traps  won't  be  developed 
m  time,  or  won't  be  sufficiently  durable 
m  use.  These  points  were  underscored 
in  manufacturers  comments  on  the  0  10 
g/BHP-hr  level.  Higher  efficiency  traps 
would  require  either  larger  traps,  to 
maintain  regeneration  frequency  and 
back  pressure  rise,  or  more  frequent 
regeneration,  to  handle  the  increased 
collection  of  particulate.  Both  of  these 
aspects  increase  the  engineering 
challenges  involved  in  establishing  long- 
term  trap  durability  suitable  for  a  wide 
variety  of  heavy-duty  engines.  Fur 
example,  it  may  be  harder  to  establish 
uniform  regeneration  conditions  with 
larger  traps,  and  a  larger  trap  would  be 
subject  to  more  internal  thermal  stresses 
during  regeneration.  High  efficiency 
traps  could  also  tend  to  be  more 
sensitive  to  plugging  under  adverse 


conditions.  Through  increased 
regeneration  frequency  or  increased 
backpressure,  higher  efficiency  traps 
would  also  tend  to  impact  fuel  economy 
to  a  greater  degree  than  lower  efficiency 
units. 

Based  upon  its  analysis  of  the  issues 
surrounding  adoption  of  a  0.10  g/BHP-hr 
trap  standard,  EPA  has  concluded  that 
such  a  standard  does  not  appear 
feasible  for  1991  for  most  engines. 
(Feasibility  for  the  subset  of  engines 
used  in  urban  buses  is  another  matter, 
and  is  discussed  below).  However,  in 
light  of  the  comments  and  reanalysis  of 
other  available  information,  the 
technical  issues  all  appear  to  be  subject 
to  solution  given  additional  time  for 
development  of,  and  experience  with, 
trap  systems.  Added  time  also  has  the 
advantage  of  allowing  for  expected 
progress  by  manufacturers  in  reducing 
engine-out  particulate  levels,  which  will 
directly  ease  the  impact  of  a  more 
stringent  standard.  In  addition,  the 
adoption  of  a  5.0  g/BHP-hr  NO. 
standard  in  1991,  instead  of  the  4.0  g/ 
BHP-hr  level  which  was  proposed, 
significantly  eases  the  difficulty 
associated  with  these  low  particulate 
levels  and  make  a  uniform  0.10  g/BHP- 
hr  particulate  standard  in  1994  more 
feasible.  Therefore,  based  upon  its 
analysis  of  the  comments  and  other  data 
in  the  record,  EPA  has  determined  that  a 
0.10  g/BHP-hr  standard  should  be 
feasible  for  the  1994  model  year,  but  not 
before. 

As  noted  above,  NRDC  argued  that 
EPA  should  establish  both  NO,  and 
particulate  standards  based  upon  the 
use  of  methanol  as  a  fuel  in  new 
engines.  The  proposal  discussed  the 
potential  reductions  in  emissions 
resulting  from  the  conversion  of  heavy- 
duty  diesel  engines  to  methanol.  While 
EPA  continues  to  believe  in  the  potential 
of  methanol  in  this  area,  it  considers  it 
premature  to  actually  set  standards 
requiring  the  use  of  methanol.  Many 
basic  questions  remain  to  be  dealt  with 
before  widespread  adoption  of  methanol 
fuel  will  be  possible.  Therefore,  v.'hile 
continuing  to  study  the  issues  involved 
and  to  encourage  the  development  of 
methanol-based  technology.  EPA  is 
taking  no  action  at  this  time  specifically 
on  methanol-based  standards. 
Nevertheless,  the  establishment  of  more 
stringent  NO,  and  particulate  standards 
should  have  the  effect  of  making 
methanol-based  technology  more 
desirable  and  relatively  cost  effective. 
The  proposal  also  included  a  0.10  g/ 
BHP-hr  standard  for  urban  buses  in 
1990,  which  did  not  draw  extensive 
specific  comment  from  manufacturers 
beyond  their  discussion  of  0.10  g/BHP-hr 


in  general.  In  its  review  of  this  issue. 
EPA  has  found  nothing  in  the  comments 
to  change  its  evaluation  that  traps 
capable  of  meeting  a  0.10  g/BHP-hr 
standard  should  be  applicable  to  buses 
in  the  same  time  period  that  traps 
capable  of  meeting  0.25  g/BHP-hr  will  be 
available  for  heavy-duty  engines  in 
general.  As  a  group,  bus  engines  have 
less  diversity  in  engine  characteristics 
and  operating  conditions  than  do  other 
types  of  heavy-duty  engines.  They  also 
do  not  operate  for  sustained  periods  at 
high  loads,  meaning  that  problems  of 
trap  durability  will  be  eased.  Therefore. 
EPA  believes  that  the  engineering 
problems  involved  in  meeting  a  0.10  g/ 
BHP-hr  standard  can  be  overcome  for 
urban  buses  sooner  than  for  other 
engine  types,  and  that  the  0.10  g/BHP-hr 
bus  standard  is  feasible  for  1991.  For 
further  discussion  of  this  issue,  see 
Chapter  2  of  the  RIA. 

As  for  the  comments  that  increased 
costs  would  adversely  affect  public 
transit  systems.  EPA  cannot  agree.  The 
increases  in  both  the  price  and  operating 
costs  of  buses  as  a  result  of  these 
standards  are  low  compared  to  current 
costs  (see  Chapter  3  of  the  RIA).  On  the 
other  hand,  since  these  buses  are  driven 
only  in  urban  settings,  the  cost 
effectiveness  of  applying  traps  to  buses 
is  much  better  than  it  is  for  other  heavy- 
duty  diesels.  (Cost  effectiveness  is 
discussed  in  Chapter  5  of  the  RIA.) 
Therefore,  EPA  finds  the  urban  bus 
standard  to  be  fully  justified. 

As  noted  in  the  discussion  of  the 
comments,  estimates  of  fuel  economy 
impacts  from  manufacturers  were 
slightly  higher  than  those  assumed  by 
EPA.  EPA  has  considered  these 
comments  in  arriving  at  final  estimates 
of  the  actual  impacts  to  be  expected. 
One  result  of  the  fuel  economy  data 
supplied  to  EPA  has  been  an  increase  in 
the  trap  size  EPA  is  projecting  will  be 
needed  to  insure  a  minimal  impact  on 
back  pressure  and  fuel  economy.  In  light 
of  increased  trap  sizes,  the  data 
available  do  not  justify  the  increased 
fuel  penalties  claimed  by  commenters. 
EPA's  analysis,  described  in  Chapter  2 
of  the  RIA,  leads  to  the  conclusion  that 
fuel  economy  impacts  can  be  limited  to 
0.5  to  1.5  percent  for  trap-equipped 
engines.  For  urban  buses  under  the  0.10 
g/BHP-hr  standard,  EPA  has  assumed 
that  the  fuel  economy  penalty  will 
correspond  to  the  full  1.5  percent. 

Based  upon  its  review  of 
manufacturers'  estimates  of  the  cost  of 
trap  technology.  EPA  believes  that 
manufacturers  substantially 
overestimated  the  actual  cost  to  be 
expected.  In  response  to  the  comments 
received,  EPA  has  undertaken  a 
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comprehensive  review  of  all  of  its  cost 
estimates  for  trap  systems.  As  detailed 
in  Chapter  3  of  the  RIA,  the  Agency  has 
reviewed  required  components  and  trap 
design,  and  drawn  upon  contracted 
studies  of  the  expected  cost  for  such 
systems.  EPA  has  increased  its  estimate 
of  trap  sizes  based  upon  the  comments. 
At  the  same  time,  the  costs  for  the 
ceramic  monolith  trap  material  used  in 
EPA's  estimates  has  been  reduced  based 
upon  information  from  suppliers.  EPA's 
revised  analysis  estimates  the  cost  of 
equipping  heavy-duty  diesel  engines 
with  complete  trap  systems  at  $460  per 
engine  for  light-heavy-duty  engines,  $540 
for  medium,  and  $660  for  heavy-heavy- 
duty  engines  (not  including  the  costs  of 
any  adverse  fuel  economy  impacts). 

The  next  issues  raised  by 
manufacturers  concerned  the  potential 
impacts  of  fuel  sulfur  levels  on  either 
trap  durability  or  measured  levels  of 
particulate  emissions.  Increased  sulfate 
levels  at  current  fuel  sulfur  contents 
should  only  occur  with  traps  whose 
substrates  are  catalyzed.  This  catalytic 
conversion  of  sulfur  dioxide  also  occurs 
with  light-duty  trap-oxidizers,  and  is  the 
most  significant  drawback  associated 
with  such  traps.  However,  as  such  traps 
do  not  appear  to  be  the  most  promising 
for  heavy-duty  engines,  increased 
sulfate  levels  for  heavy-duty  traps  is 
probably  not  an  issue  here.  While  the 
data  to  fully  assess  this  problem  were 
not  available,  EPA  will  continue  to 
investigate  this  issue  and  resolve  any 
continuing  difficulties.  While  it  does  not 
appear  at  present  that  regulating  sulfur 
content  of  diesel  fuel  is  a  prerequisite  to 
the  feasibility  of  traps,  if  it  is  shown  to 
be  necessary  based  on  this  further 
analysis,  EPA  will  investigate  potential 
action  under  section  211(c)  of  the  Act. 

Commenters  on  the  fuel  sulfur  issue 
also  expressed  concern  that  EPA's 
technique  for  measurement  of 
particulate  emissions  includes  in  the 
measurement  the  water  absorbed  on 
sulfates.  EPA  is  still  in  the  process  of 
examining  a  number  of  different 
approaches  to  minimizing  the  inclusion 
of  water  in  particulate  measurements,  so 
no  action  on  this  issue  is  included  in  this 
rule.  However,  EPA  is  continuing  its 
investigations  and  welcomes  any 
additional  pertinent  data.  As  all  past 
testing  has  included  this  absorbed 
water,  feasibility  of  the  1988  standard  is 
not  at  issue.  It  is  only  when  trap- 
oxidizer  usage  increases  sulfur 
conversion  that  inclusion  of  water  poses 
a  potentially  significant  problem. 
Nonetheless,  EPA  is  confident  that  this 
issue  can  be  resolved  and  will  not 
prevent  the  development  of  traps 


capable  of  meeting  the  0.25  and  0.10 
>g/BHP-hr  particulate  standards. 

The  last  issue  commented  upon  was 
that  of  EPA's  suggested  exemption  from 
trap-based  standards  for  line-haul 
engines.  The  comments  raised  two 
significant  problems  with  such  an 
exemption.  The  first  is  that  of  the  impact 
of  the  exemption  on  overall  diesel 
particulate  emissions.  At  the  proposed 
level  of  0.40  g/BHP-hr,  EPA  had 
evaluated  this  effect  and  concluded  that 
the  impact  was  acceptable  in 
consideration  of  the  high  percentage  of 
non-urban  operation  experienced  by 
these  vehicles  and  the  overall  cost 
savings  which  were  realized. 

Whether  EPA's  judgment  was  correct 
has  now  become  moot,  because  of 
manufacturers'  arguments  that  0.40g/ 
BHP-hr  cannot  be  reached  with  non- 
trap-based  control  techniques,  and  that 
0.50  g/BHP-hr  is  the  approximate  lower 
limit  for  a  non-trap-based  standard.  EPA 
agrees  with  the  manufacturers' 
conclusions  on  this  point.  EPA  has  also 
examined  the  impact  of  a  line-haul 
exemption  at  a  0.50  g/BHP-hr  level  and 
has  found  that  such  a  standard  would 
substantially  increase  urban  diesel 
particulate  emissions.  Total  emissions  of 
diesel  particulate  in  1995  would  be 
increased  by  about  10  percent  in  urban 
areas  if  a  0.50  g/BHP-hr  line-haul 
standard  were  adopted.  In  the  year  2000 
this  increase  would  be  12  percent.  EPA 
believes  that  such  increases  are 
excessive  given  the  overall  need  for 
particulate  control  indicated  by  its 
future  emissions  projections.  Thus, 
accepting  0.50  g/BHP-hr  as  the  lowest 
non-trap-based  standard  achievable, 
EPA  agrees  with  those  commenters  who 
said  that  the  line-haul  exemption 
presents  an  unacceptable  tradeoff. 

Since  the  impact  of  this  decision  on 
line-haul  vehicles  is  so  great.  EPA 
remains  open  to  the  possibility  of  a 
workable  line-haul  exemption  becoming 
available  in  the  future.  Such  a  solution 
would  hinge  upon  the  ability  of 
manufacturers  to  eventually  meet  a 
standard  below  0.50  g/BHP-hr,  and  on 
the  ability  of  EPA  to  develop  an 
acceptable  regulator^'  framework  for 
defining  line-haul  engines  or  vehicles. 
The  opposition  of  some  manufacturers 
to  including  vehicle-related  parameters 
into  the  certification  process  has  already 
been  noted.  Further,  the  issues  of  how  to 
properly  define  the  line-haul  category  so 
as  to  avoid  the  exemption  of  some 
engines  which  are  actually  going  into 
urban  use  (either  through  cross-over  of 
use  patterns  or  through  the  deliberate 
purchase  for  urban  use  of  what  would 
be  a  line-haul  engine  to  avoid  the  use  of 
traps)  still  remain  to  be  settled. 


Options  for  the  Final  Rule.  In  view  of 
the  issues  discussed  above  and  EPA's 
responses,  several  options  were 
developed  for  consideration  in 
developing  today's  final  rule.  These 
include  options  for  the  short  term 
standard,  the  long  term  standard  and 
the  special  standards  for  urban  bus 
engines  and  line-haul  engines.  These 
options  are  reviewed  below. 

Short  term  options 

0.60 g/BHP-hr  in  1987:  Thxs  option 
represents  retention  of  the  short  term 
standard  as  originally  proposed.  Based 
upon  the  analysis  of  comments  received, 
the  0,60  g/BHP-hr  level  remains  a 
feasible  standard.  However.  ElPA's 
leadtime  analysis  has  indicated  that 
there  is  insufficient  leadtime  for  the 
implementation  of  a  new  standard  for 
1987. 

0.60 g/BHP-hr  in  1988:  Because  of  the 
leadtime  issue  associated  with  the  first 
option,  this  option  would  delay  the  0.60 
g/BHP-hr  standard  until  1988.  EPA  has 
determined  that  an  additional  delay  of 
one  year  should  be  sufficient  to  allow 
compliance  with  this  standard. 

Long  term  Standards 

0.25  g/BHP-hr  in  1990:  This  option 
represents  the  proposed  standard 
unchanged.  However,  the  leadtime  now 
available  to  meet  this  standard  in  1990 
has  been  judged  inadequate  by  EPA  (see 
next  paragraph,  as  well  as  Chapter  2  of 
the  RIA),  and  a  delay  in  the  standard  is 
required.  A  delay  for  one  year  would 
also  serve  to  synchronize 
implementation  of  the  particulate 
standard  with  the  new  hea\'y-duty  NO, 
standard  in  1991. 

0.25  g/BHP-hr  in  1991:  This  option 
implements  trap-based  standards  for 
hea\'y-duty  engines  in  the  earliest  year 
for  which  EPA  believes  traps  will  be 
generally  available.  Approximately  70 
percent  of  all  engines  produced  in  1991 
will  require  the  use  of  traps  under  this 
standard.  Because  of  projected 
reductions  in  engine-out  particulate 
levels  over  time,  this  fraction  will 
decline  to  about  60  percent  by  1994.  The 
long-term  cost  of  this  option  with  a  60 
•  percent  trap  application  rate  is  about 
$585-690  per  engine  (including  an 
estimated  fuel  economy  penalty  of 
between  1  and  1.5  percent).  Its  impact 
on  emissions  will  be  to  reduce  total 
diesel  particulate  emissions  nearly  25 
percent  in  1995  and  nearly  30  percent  in 
2000,  compared  to  the  case  where  only 
the  1988  option  is  implemented. 

010 g/BHP-hr  in  1991:  The  possibility 
of  adopting  0.10  g/BHP-hr  in  1990  rather 
than  the  0.25  g/BHP-hr  level  was 
reviewed  in  the  proposal  and  rejected. 
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The  analysis  of  comments  outlined 
above  indicates  that  EPA  still  does  not 
consider  this  to  be  an  appropriate  option 
for  1991  for  all  engines  because  of  the 
increased  technological  risks  associated 
with  requiring  high-efficiency  tr.ips  on 
ail  engines. 

O.lOg/BHP-hrm  1994:  While 
concluding  that  the  0.10  g/BHP-hr 
standard  is  not  suitable  for  1991,  EPA's 
analysis  does  support  the  feasibility  of 
that  standard  for  1994.  This 
determination  is  based  on  comments 
submitted  to  the  Agency  and  other 
available  information  concerning  the 
feasibility  of  the  0.10  g/BHP-hr  level  in 
general.  The  problems  identified  in 
those  comments  all  appear  to  be 
solvable  given  more  time  for  further  trap 
development.  In  addition,  the  rela.xation 
of  the  1991  NO,  standard  from  4.0  g/ 
BFiP-hr  as  proposed  to  5.0  g/BHP  hr 
serves  to  ease  the  difficulty  of 
complying  with  a  0.10  g/BHP-hr 
particulate  standard.  Therefore,  0.10  g/ 
BHP-hr  for  1994  is  feasible. 

Special  bus  and  line-haul  engine 
stand.nrds 

Since  leadtime  for  the  primary 
standards  has  already  been  shown  to  be 
inadequate  for  1990,  both  of  these 
special  standards  are  considered  here  as 
options  for  1991. 

O.W g/BHP-hr  for  urban  busfs  in  1991: 
While  EPA  does  not  intend  to 
promulgate  a  fleetwide  0.10  g/Bf  {P-hr 
standard  for  1991,  the  adoption  of  this 
level  for  urban  buses  is  still  appropriate. 
Since  buses  accumulate  essentially  all 
of  their  mileage  within  the  urban 
environment,  bus  engine  control  is  an 
extremely  effective  means  cf  reducing 
urban  particulate  levels.  Adding  the 
extra  bus  control  to  a  0.25  g/BHl'-hr 
stand^Id  would  reduce  overall 
particuijt.-  by  apnroximately  an 
additional  2.5  percent  in  1995.  and  3 
percent  in  2000.  As  outlined  earlier  in 
today's  notice.  EPA  considers  a  0.10  g/ 
BHP-hr  standard  to  be  technologically 
feasible  for  buses  in  1991. 

0.50 g/BHP-hr  line-haul  standard  in 
199V  This  option  is  based  upon  the 
lowest  projected  level  for  a  non-trap 
particulate  standard  for  line-haul 
vehicles  in  1991.  As  noted  earlier, 
relaxing  the  line-haul  standard  from  0.25 
g/BHP-hr  to  O.,50  g/BHP-hr  would 
produce  substantial  increases  in  overall 
urban  particulate  emissions  (about  10 
percent  in  1995  and  12  percent  in  2000). 
At  this  time.  EPA  is  not  aware  of  any 
technology  difficulty  with  applying  traps 
to  these  vehicles  (so  that  they  could 
meet  the  0.25  g/BHP-hr  general 
standard)  which  would  justify  such  a 
large  emissions  increase. 


Conclusions.  To  aid  in  the  evaluation 

of  the  options  described  above, 
pertinent  information  on  their  cost  and 
environmental  impacts  are  collected  in 
Table  1.  This  taWe  is  extracted  from  the 
analysis  of  alternatives  presented  in  the 
Chapter  2  of  the  RIA,  and  the  reader  is 
referred  to  that  document  for  more 
details.  The  options  beginning  in  1987 
(0.60  g/BHP-hr)  and  1990  (0.25  g/BHP-hr. 


0.10  g/BHP-hr  for  urban  buses)  are  not 
included  in  Table  1.  EPA  has  determined 
these  options  to  be  infeasible  based 
upon  insufficient  leadtime,  so  they  have 
not  been  evaluated  further.  While  EPA 
has  also  determined  that  a  0.10  g/BHP- 
hr  standard  is  inappropriate  for  1991, 
that  option  has  still  been  included  for 
comparison  purposes. 


T^aif  1.— Impacts  of  Diesel  Particulate  Options 


Option 


No  control 


0  60  in  1988  . 


0.25  n  1991(A)  (avsraging  (A)) 
0  25  IT  1991(A)  w/  10  tof  bum  .. 
0  2S  »i  1991(A)  w/  50  (Of  fcie-f  ad... 

0.10  in  1991(A) „ 

010  in  1994(A) „ 


Total  particulate 
ennsaions  (1.000    I 
tons  pei  year)       | 

1995  2000 


87  9 

803 

-(•51% 


61.2 

-f15% 


597 

►  12% 


670 

+  26% 


52.9 
0% 


572 
+  8% 


108.9 
'105% 


993 
+  87% 


70.6 
h33% 


68.3 

i-2l)% 


789 

1-48% 


582 

4  9% 


593 
11% 


I      Osccunted 
Cost  B«f      I  cost 

engine  ettectiveness 

(doltaf  per  tor^l 


«6  2,710 

631-736  8  890-10.400 


671-774 


.388-491 


8.950-10.300 


7  050-8.9,10 


1.211-1.382         12.900-14.700 
ir66-1  122        10.300-11900 


•Note  Percentages  reter  to  c^ange  relative  to  1S84  Those  given  fof  the  1991  and  1994  options  include  the  cfinae  hroi«,ni 


As  indicated  in  Table  1,  the  shorf-term 
0.60  g/BHP-hr  standard  provides 
significant  benefits  at  low  cost,  as 
indicated  by  its  cost  effectiveness.  For 
comparison  purposes,  the  cost 
effectiveness  of  most  alternative 
strategies  for  particulate  control  are  in 
the  range  of  $14.000-50,000/ton,  with 
some  even  higher.  The  0.60  g/BHP-hr 
standard  represents  a  feasible  near-term 
emissions  reduction.  Clearly,  it  is  a  good 
first  step  in  diesel  particulate  control.  It 
is  also  clear  in  light  of  the  long-term 
environmental  impacts  of  diesel 
particulate  emissions  that  substantially 
more  control  is  needed  in  the  future  than 
that  represented  by  this  option,  although 
more  stringent  standards  will  not  be 
feasible  before  1991. 

The  adoption  of  a  trap-based  standard 
no  higher  than  0.25  g/BHP-hr  in  1991  to 
follow  the  1988  standard  of  0.60  g/BHP- 
hr  is  also  clearly  supported  by  the  data 
in  Table  1.  That  level  would 
substantially  reduce  particulate  levels 
for  both  1995  and  2000  at  a  cost  which  is 
also  quite  cost  effective. 

Among  the  other  1991  options,  the 
line-haul  option  must  be  disqualified  on 
the  basis  of  emissions  impacts  It  has 
already  been  noted  that  under  this 
option  emissions  would  increase  10  to  12 


percent  in  1995  and  2000,  respectively, 
compared  to  emissions  under  the  0.25  g/ 
BHP-hr  standard.  While  the  cost 
effectiveness  of  the  line  haul  option  is 
somewhat  improved  compared  to  the 
0.25  g/BHP-hr  standard,  it  is  a  relatively 
modest  improvement,  and  insufficient  to 
warrant  serious  consideration  of  this 
approach.  However,  as  noted  in  the 
analysis  of  comments  on  this  issue,  EPA 
remains  open  to  the  possibility  of  a  more 
appropriate  line-haul  option  in  the 
future. 

The  bus  option,  on  the  other  hand, 
improves  overall  particulate  control  at 
the  same  time  that  cost  effectiveness  is 
improved.  Thus,  this  option  is  attractive- 
to  EPA  for  the  final  rule. 

The  only  other  choice  is  between  a 
0.10  g/BHP-hr  standard  in  1991  and  the 
same  level  in  1994.  Implementation  in 
1991  would  bring  a  slightly  greater 
emission  reduction  than  would 
implementation  in  1994.  However,  it  has 
been  pointed  out  that  EPA  does  not 
consider  0.10  g/BHP-hr  to  be  within 
reach  for  1991.  therefore  1994  is  the 
appropriate  choice  here. 

In  summary,  EPA's  analysis  of 
comments  and  comparison  of  options 
available  for  the  final  rule  has  led  to  the 
selection  of  a  0.60  g/BHP-hr  standard  for 
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1988.  a  0.25  g/BHP-hr  standard  for  1991 
with  a  0.10  g/BHP-hr  urban  bus 
standard,  and  a  0.10  g/BHP-hr  standard 
for  all  heavy-duty  engines  in  1994.  These 
choices  have  been  made  on  the  basis  of 
their  overall  technological  feasibility, 
and  represent  a  substantial  contribution 
to  the  needed  control  of  particulate 
emissions. 

E.  High-Altitude  Standards 

1  Heavy-Duty  Diesel  Engine  Particulate 

Review  of  the  proposal.  The  following 
high-altitude  standards  were  proposed 
for  heavy-duty  diesel  engine  particulate 
emissions:  0.72  g/BHP-hr  for  model  year 
1987  and  0.30  g/BHP-hr  for  1990  and 
later  model  years,  with  a  separate 
standard  of  0.12  g/BHP-hr  for  1990  and 
later  model  year  urban  bus  engines. 
These  are  proportional  to  the 
corresponding  low-altitude  standards  in 
the  proposal,  being  20  percent  greater  in 
each  case.  The  20  percent  increase  was 
EPA's  best  estimate,  at  the  time  of 
proposal,  of  the  likely  impact  of 
operation  at  high  altitudes  on  heavy- 
duty  diesel  engines. 

Issues  raised  by  the  comments. 
Comments  on  the  proposed  high-altitude 
particulate  standards  for  heavy-duty 
diesel  engines  were  received  from  the 
manufacturers  that  would  be  affected, 
the  Engine  Manufacturers  Association 
(EMA).  the  Colorado  Department  of 
Health,  the  City  of  Denver,  local  and 
national  environmental  protection 
groups,  and  a  number  of  individuals 
residing  in  and  near  the  designated  high- 
altitude  counties. 

The  comments  from  individuals  and 
from  environmental  groups  were 
supportive  of  the  need  for  separate 
particulate  standards  for  heavy-duty 
diesel  engines  operated  at  high  altitude, 
with  some  commenters  claiming  that 
such  standards  should  be  even  more 
stringent  than  the  corresponding  low- 
altitude  standards.  The  Colorado 
Department  of  Health  and  the  City  of 
Denver  also  were  in  favor  of  high- 
altitude  particulate  standards  more    *^ 
stringent  than  those  contained  in  the 
proposal.  Reduction  in  visibility  in  high- 
altitude  areas  was  often  cited  as  a 
reason  for  requiring  such  stringent 
particulate  controls. 

Manufacturers'  comments  tended  to 
focus  more  on  EPA's  methodology  in 
setting  the  proposed  levels  of  these 
standards  and  on  the  very  short 
leadtime  provided,  considering  the  lack 
of  appropriate  test  facilities,  than  on  the 
environmental  need  for  such  standards. 
The  Engine  Manufacturers  Association 
(EMA).  a  trade  group  of  manufacturers 
of  heavy-duty  diesel  engines,  noted  that 
high-altitude  emission  standards  are 


"unprecedented  "  for  the  heavy-duty 
market.  EMA  went  on  to  criticize  the 
extrapolation,  from  hmited  light-duty 
data,  of  the  likely  impact  of  altitude  on 
particulate  emissions  from  heavy-duty 
diesel  engines.  Due  to  the  major 
differences  in  engine  design  between 
light-  and  heavy-duty  applications,  EMA 
said  that  the  validity  of  such 
extrapolations  should  not  be  assumed. 
These  criticisms  were  echoed  by 
individual  manufacturers,  all  of  whom 
said  that  EPA  should  not  be  proposing 
standards  when,  admittedly,  no  directly 
relevant  data  on  which  to  base  them 
exist. 

The  data  cited  by  the  industry  as 
necessary  to  a  proper  standard-setting 
process  are  not  available  because  no 
facilities  currently  exist  with  transient 
cycle  test  capabilities  either  at  high 
altitude  or  that  are  capable  of  simulating 
high  altitude.  This  lack  of  facilities  was 
noted  by  every  manufacturer  in  its 
comments.  General  Motors  (GM) 
estimated  the  cost  of  adding  a  single  test 
cell  with  heavy-duty  engine  transient 
cycle  capabilities  to  its  Denver  facility 
at  over  $1.1  million:  a  test  cell  capable  of 
simulating  high  altitude  ambient 
conditions  at  a  low  altitude  site  could 
cost  over  $4  million.  In  either  case,  GM 
stated  that  18  to  24  months  would  be 
required  for  construction.  The 
International  Harvester  Co.  [IHC) 
estimated  a  cost  of  $3.7  million  for 
adding  an  appropriate  cell  to  its  existing 
test  facilities.  In  more  general  terms, 
Volvo  White  called  proof  of 
conformance  with  a  high-altitude 
standard  "extremely  expensive,  if  not 
impossible." 

Only  Cummins  Engine  Co..  Inc. 
(Cummins!  described  some  limited 
testing  if  had  performed  in  which  it 
simulated  high-altitude  operation  by 
throttling  the  air  intake,  thus  reducing 
intake  pressures.  The  resulting  data  on 
the  sensitivity  of  particulate  emissions 
to  air/fuel  ratio  changes  can  be 
combined  with  knowledge  of  changes  in 
air  density  at  altitude  to  estimate  the 
impact  of  altitude  on  emissions.  Based 
on  this  work,  Cummins  stated  that  its 
products  appear  to  be  capable  of 
holding  increases  in  particulate 
emissions  at  high-altitude  to  no  more 
than  20  percent  over  low-altitude  levels. 

Cummins  also  raised  the  issue  of 
enforcement  of  high-altitude  standards 
for  the  heavy-duty  engine  fleet.  As  a 
result  of  the  structure  of  the  heavy-duty 
engine  manufacturing  and  sales 
industries,  it  is  impossible  for  the  engine 
manufacturer  to  ensure  that  all  engines 
registered  and  operating  in  high-altitude 
counties  are  appropriately  certified. 
Cummins  recommended  that  the 
enforcement  of  heavy-duty  engine  high- 


altitude  standards  be  the  responsibility 
of  the  states,  based  on  proof  of 
compliance  at  registration. 

In  summary,  all  of  the  manufacturers 
recommended  that  EPA  withdraw  the 
proposed  standards  and  commence  a 
program  of  collecting  baseline  data. 
They  urged  that  only  after  anal\-zing 
valid  data  on  high-altitude  particulate 
emissions  from  HDDEs  should  EPA 
propose  a  technically  supportable 
standard,  allowing  the  industry 
adequate  leadtime  for  both  test  facility 
construction  and  development  of 
complying  engines. 

EPA  response  to  the  con  men  ts  EPA 
recognizes  the  need  for  additional 
control  of  diesel  particulate  emissions  at 
high-altitude  that  was  cited  by  many 
commenters.  At  the  same  time,  valid 
objections  to  the  proposed  standards, 
particularly  with  respect  to  test  facility 
availability,  leadtime.  and  enforcement. 
have  been  raised  by  the  comments, 

Cummins  stated  that  it  understood  the 
goal  of  the  proposed  standards  to  be  the 
limiting  of  particulate  emissions  from 
heavy-duty  diesels  to  no  more  than  a  20 
percent  increase  in  high-  relative  to  !ow- 
aititude  areas.  Preliminar>'  indications 
are  that  Cummins  products  will  be  able 
to  meet  this  goal.  Thus,  while  EP.A 
acknowledges  that  the  proposed 
standard  may  not  be  attainable  for  all 
engines,  particularly  naturally  aspirated 
heavy-duty  diesels,  it  appears  that  the 
level  of  the  proposed  standard  may  be 
within  range  for  much  of  the  market. 

However,  EPA  concurs  with  those 
commenters  claiming  that  setting  truly 
proportional  high-altitude  paticulate 
standards  [i.e.,  ones  that  simply  refiect 
the  increases  expected  in  particulate 
emissions  at  high  altitude),  such  as 
those  proposed,  would  accomplish  httle. 
While  it  would  serve  to  prevent  a  given 
engine  family  from  emitting  more  than 
the  average  increase  in  particulate  at 
high  altitude,  this  represents  a  fairly 
small  benefit  in  terms  of  emissions 
reduction.  This  is  particularly  true  when 
the  testing  and  facility  costs  cited  by  the 
industrj'  are  considered. 

The  questions  about  enforcement  of 
high-altitude  heavy-duty  engine 
emission  standards  raised  another 
difficulty  with  the  proposal.  The  draft 
regulations  accompanying  the  proposal 
em.body  the  "two-vehicle  strategy,"  in 
which  different  engine  configurations 
are  certified  for  compliance  with  high- 
altitude  versus  low-altitude  standards 
For  some  of  the  same  reasons  cited  b\ 
Cummins.  EPA  believes  that  the  "one- 
vehicle  strategy,"  in  which  all  engines 
would  have  to  comply  with  the  high- 
altitade  standards,  is  appropriate.  This 
is  especially  true  in  the  case  of  heavy- 
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duty  engines,  due  to  the  extremely 
transient  nature  of  their  operations.  It 
would  be  all  but  impossible  to  limit 
heavy-duty  diesel  engine  use  in  high- 
altitude  regions  to  those  engines  that 
had  been  certified  to  the  high-altitude 
standards. 

Based  on  the  need  for  high-altitude 
test  facilities  and  the  time  that  would  be 
required  for  their  construction,  EPA 
acknowledges  that  inadequate  leadtime 
now  remains  for  a  high-altitude  heavy- 
duty  diesel  particulate  standard  to  take 
effect  as  proposed  in  model  year  1987. 
However.  EPA  does  not  believe  that 
such  standards  are  unnecessary,  nor 
that  any  issues  of  technical  feasibility 
block  the  eventual  promulgation  of  such 
a  standard. 

Conclusions.  In  recognition  of  the 
inadequate  leadtime,  the  minimal 
emission  benefits  that  the  standard  as 
proposed  would  bring,  the  test  and 
facility  costs  that  would  be  incurred, 
and  the  issue  of  one-  versus  two-vehicle 
regulatory  strategies,  EPA  is 
withdrawing  the  proposed  high-altitude 
particulate  standards  for  heavy-duty 
diesel  engines  from  this  final  rule.  Since 
the  need  for  reductions  in  particulate 
emissions  at  high-altitude  is  unlikely  to 
ease  without  action,  however.  EPA  will 
study  the  problems  of  high-altitude 
particulate  control  and  will  consider  the 
development  of  a  separate  proposal  for 
such  emission  standards  if  warranted  by 
the  results  of  such  study. 

2.  Light-Duty  Truck  Standards 

Review  of  the  proposal.  The  high- 
altitude  light-duty  truck  emission 
standards  were  proposed  in  order  to 
complete  previous  regulatory  activities 
in  this  area.  The  idle  carbon  monoxide 
(CO)  and  particulate  standards  were 
included  because  of  their  inadvertant 
omission  from  previous  high-altitude 
rulemaking  actions.  The  oxides  of 
nitrogen  (NO.)  standards  were  proposed 
to  prevent  excessive  increases  in  NO, 
emissions  as  a  result  of  compliance  with 
the  particulate  standard,  and  the 
proposed  level  of  the  NO,  standards 
was  equal  to  the  low-altitude  NO, 
standards  since  NO,  emissions  do  not 
tend  to  increase  at  altitude. 

These  standards  were  proposed  to 
take  effect  in  model  year  1987.  The 
proposed  standards  were  all  equal  to 
the  corresponding  low-altitude 
standards:  For  NO,,  1.2  grams  per  mile 
(g/mi)  for  light-duty  trucks  up  to  and 
including  6,000  lbs  gross  vehicle  weight 
(GVW)  and  3,999  lbs  equivalent  test 
weight  (ETW),  and  1.7  g/mi  for  light- 
duty  trucks  over  either  6,000  lbs  GVW  or 
3,999  lbs  ETVV;  for  particulate  (diesel 
light-duty  trucks  only).  0.26  g/mi;  and  for 
idle  CO  (gasoline-fueled  light-duty 


trucks  only),  0.50  percent  of  exhaust  gas 
flow  at  idle. 

Issues  raised  by  the  comments.  The 
particulate  standard  drew  the  most 
comment  of  the  three  high-altitude 
standards  proposed  for  light-duty  trucks. 
All  of  the  manufacturers  said  that  the 
high-altitude  standard  should  be 
proportional  to  the  low-altitude 
standard,  to  reflect  the  increase  in 
engine-out  particulate  emissions  known 
to  occur  at  high-altitude.  The 
manufacturers  also  criticized  the 
apparent  inconsistency  in  EPA's 
positions  regarding  high-altitude 
particulate  standards  for  diesel  light- 
duty  trucks  and  for  heavy-duty  engines. 

General  Motors  (GM)  and  Toyota 
both  submitted  a  limited  amount  of  test 
data  on  high-altitude  particulate 
emissions  from  light-duty  trucks.  The 
GM  data  were  all  from  GM's  6.2Cengine 
and  showed  an  average  increase  of  0.13 
g/mi  relative  to  low-altitude,  while  data 
from  both  turbocharged  and  naturally 
aspirated  engines  submitted  by  Toyota 
showed  increases  of  0.10  to  0.24  g/mi, 
representing  increases  of  48  to  100 
percent  over  low-altitude  levels.  Other 
manufacturers  did  not  submit  data,  but 
several  indicated  that  a  standard  50 
percent  greater  than  the  low-altitude 
Standard  would  be  appropriate. 

EPAs  reasoning  for  not  proposing  a 
porportional  high-altitude  particulate 
standard  for  light-duty  trucks  was 
characterized  by  manufacturers  as 
"severely  flawed"  for  several  reasons. 
One.  available  light-duty  vehicle  and 
light-duty  truck  data  all  indicate 
substantial  increases  in  engine-out 
particulate  emissions  at  high  altitude. 
Two.  EPA  has  not  presented  evidence  in 
support  of  its  assertion  that  the  only 
impact  of  the  proposed  standard  will  be 
to  force  a  higher  percentage  of  light-duty 
diesel  trucks  to  be  equipped  with  traps. 
Three,  trap-equipped  light-duty  trucks 
will  also  exhibit  increased  particulate 
emissions  at  high-altitude.  Finally,  the 
availability  of  light-duty  diesel 
particulate  averaging  will  not  help 
smaller  manufacturers  to  meet  the 
proposed  high-altitude  particulate 
standards,  since  some  of  them  may 
market  only  one  light-duty  diesel  truck 
engine  family. 

GM  and  Toyota  both  said  that  the 
proposed  standard  would  be  likely  to 
result  in  the  unavailability  of  light-duty 
diesel  trucks  at  high  altitude.  Ford  Motor 
Co.  recommended  that  no  light-duty 
truck  high-altitude  particulate  standard 
be  set  until  engineering  data  are 
available  showing  that  traps  having  the 
increased  efficiency  necessary  to 
compensate  for  increased  engine-out 
le^'els  are  feasible. 


The  idle  carbon  monoxide  (CO) 
standard  was  criticized  on  the  grounds 
of  questionable  methodology  in 
determining  its  level,  lack  of  need,  and 
the  lack  of  correlation  between  idle  CO 
emissions  and  CO  emissions  during  the 
Federal  Test  Procedure  used  in 
certification.  While  several 
manufacturers  requested  that  EPA  drop 
all  idle  CO  standards,  others  stated  that 
they  had  no  objection  to  the  proposed 
high-altitude  standard.  No  manufacturer 
raised  any  question  concerning  the 
feasibility  of  the  standard. 

Nor  were  any  feasibility  issues  noted 
with  respect  to  the  proposed  NO, 
standards.  Ford  said  that  its  comments 
on  the  low-altitude  light-duty  truck  NO, 
standards  were  applicable  here. 
American  Motors  Corporation  said  that 
its  major  concern  with  all  high-altitude 
emission  standards  for  light-duty  trucks 
is  the  added  test  burden  and  cost 
necessary  to  show  compliance  with 
these  standards,  which  could  result  in  a 
price  increase. 

EPA  response  to  the  comments.  In 
response  to  comments  criticizing  the 
apparent  inconsistency  of  proposing 
proportional  high-altitude  particulate 
standards  for  heavy-duty  engines,  but 
the  same  standard  at  all  altitudes  for 
light-duty  trucks,  EPA  notes  several 
points.  First,  light-duty  trucks  are  more 
similar  to  light-duty  vehicles  than  to 
heavy-duty  engines  in  their  engine 
design,  emission  control  technology, 
certification  test  procedures,  and  in-use 
duty  cycles.  It  is  thus  appropriate  for 
EPA  to  extend  its  approach  to  setting 
high-altitude  particulate  standards  for 
diesel  light-duty  vehicles  to  light-duty 
trucks,  EPA  still  believes  this  approach 
is  the  preferable  control  strategy,  and  it 
is  consistent  with  past  EPA  regulatory 
actions  in  the  light-duty  area. 

Second,  EPA  has  presented  its 
analysis  indicating  that  the  impact  of 
setting  the  same  light-duty  truck 
particulate  standard  at  both  altitudes 
will  be  to  require  a  som.ewhat  higher 
fraction  of  trap-equipped  vehicles  in 
high-altitude  areas.  EPA  believes  that  a 
large  number  of  light-duty  trucks  could 
be  sold  without  being  equipped  with 
traps  in  the  absence  of  a  high-altitude 
particulate  standard  for  light-duty 
trucks.  Many  of  these  vehicles  could  be 
equipped  with  traps,  if  necessary, 
thereby  considerably  lowering  a 
manufacturer's  average  high-altitude 
particulate  emissions. 

Finally,  the  serious  need  for 
reductions  in  diesel  particulate 
emissions  at  high-altitude,  combined 
with  the  decision  not  to  promulgate 
high-altitude  particulate  standards  for 
heavy-duty  diesel  engines  at  this  time, 
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means  that  al!  other  available  controls 
should  be  implemented  as  soon  as 
possible.  EPA  maintains  that  the 
increased  use  of  traps  on  light-duty 
diesel  trucks  at  high-altitude  will  be  the 
major  effect  of  this  standard,  and  that 
this  is  clearly  justified  on  the  grounds  of 
environmental  need  and  technological 
feasibihty. 

It  may  well  be  true  that  trap-equipped 
light-duty  trucks  will  also  display 
increased  particulate  emissions  at  high 
altitude  relative  to  low  altitude.  The 
Toyota  data  from  two  naturally 
aspirated  light-duty  trucks  showed  high- 
altitude  particulate  emissions  of  0.31  g/ 
mi,  while  data  from  one  turbocharged 
light-duty  truck  showed  0.41  g/mi  at  high 
altitude.  Apphcation  of  trap-oxidizers  of 
50  to  60  percent  efficiency  in  reducing 
emissions  would  allow  all  of  these 
vehicles  to  certify  to  the  0.26  g/mi 
standard  at  high  Jiltitude.  GM  did  not 
supply  absolute  emission  levels,  but 
only  the  increases  observed  in  moving 
from  low  to  high  altitude;  thus,  EPA 
cannot  respond  to  those  data  in  the 
same  way.  However,  EPA  believes  that 
use  of  traps  will  allow  other 
manufacturers  to  comply  as  well. 

Volkswagen  (VW)  complained  that 
averaging  is  of  no  advantage  in  meeting 
high-altitude  particulate  standards  to  a 
small  manufacturer  who  may  offer  only 
a  single  light-duty  truck  diesel  engine 
family.  As  EPA  stated  in  promulgating 
the  averaging  concept  for  light-duty 
diesel  particulate,  no  averaging  program 
is  entirely  free  of  competitive  impacts. 
However,  the  ability  of  a  manufacturer 
to  average  light-duty  diesel  vehicles  and 
trucks  together  should  assist  smaller 
manufacturers  in  this  respect. 

As  for  the  idle  CO  standard,  EPA 
rejects  the  arguments  based  on  lack  of 
need  or  on  the  methodology  used  to 
determine  the  level  of  the  standard.  Idle 
CO  standards  raise  no  issues  of 
feasibility,  the  need  for  CO  control 
remains  strong  in  high-altitude  areas 
(several  high-altitude  areas  exceed  the 
National  Ambient  Air  Quality  Standard 
for  CO),  and  the  methodology  used  to 
set  the  level  of  the  standard  was  not 
effectively  challenged  by  commenters  ir^ 
this  rulemaking,  nor  in  the  rulemaking  in 
which  the  low-altitude  light-duty  truck 
idle  CO  standard  was  set  (48  FR  52170, 
November  16, 1983). 

The  NO,  standards  at  high-altitude 
were  not  questioned,  except  for  ANlC's 
comments  on  the  increased  test  burden 
and  the  potential  for  increased  cost. 
EPA  believes  that  high-altitude  NO, 
standards  for  light-duty  trucks  are 
necessary  to  prevent  increased  per- 
vehicle  NO,  emissions,  and  that  the 
costs  of  compliance  will  be  essentially 
the  same  as  those  at  low  altitude. 


Finally,  EPA  notes  that  the 
discriminator  proposed  for  determining 
which  light-duty  trucks  are  required  to 
meet  the  1.2  g/mi  1.7  g/mi  standards  at 
high  altitude  was  the  same  as  was 
proposed  for  low  altitude,  and  therefore 
has  the  same  problems  identified  in 
comments  on  the  low-altitude  light-duty 
truck  NO,  standards.  EPA  is  therefore 
changing  the  discriminator  for  the  high- 
altitude  light-duty  truck  NO,  standards 
to  correspond  to  the  revised  low-altitude 
regulations:  Light-duty  trucks  up  to  and 
including  3,750  lbs  loaded  vehicle  weight 
(LDTis)  will  have  to  meet  the  1.2  g/mi 
NO,  standards,  while  those  over  3.750 
lbs  loaded  vehicle  weight  (LDT28)  will 
have  to  meet  the  1.7  g/mi  standard.  This 
makes  the  high-altitude  light-duty  truck 
NO,  regulations  consistent  with  both  the 
California  regulations  and  the  low- 
altitude  Federal  regulations. 

Conclusions.  EP.^  is  proceeding  with 
promulgation  of  all  of  the  high-altitude 
emission  standards  that  were  proposed 
for  light-duty  trucks.  For  NO,  and  for 
idle  CO,  no  questions  of  technical 
feasibility  were  raised,  and  the 
objections  that  were  voiced  by  a  few 
manufacturers  are  not  substantial,  and 
not  serious  enough  to  override  EPA's 
reasons  for  proposing  the  standards.  In 
the  case  of  particulate,  EPA  has 
responded  to  the  criticisms  focused  on 
the  level  of  the  standard,  and  continues 
to  believe  in  the  validity  of  its  approach 
to  high-altitude  particulate  control. 
Today's  final  rule  also  maintains 
consistency  with  the  approach  to  light- 
duty  vehicle  and  light-duty  truck 
regulations  for  high  altitude  followed  in 
the  past. 

F.  Emissions  A  veraging 

Review  of  the  proposal.  EPA  proposed 
that  manufacturers  be  given  the  option 
of  averaging  particulate  emissions  to 
meet  the  0.25  g/BHP-hr  low-altitude  and 
0.30  g/BHP-hr  high-altitude  particulate 
standards,  effective  with  the  1990  model 
year.  The  implementation  scheme 
proposed  was.  in  all  substantive 
aspects,  similar  to  that  promulgated  for 
light-duty  diesel  vehicles  and  trucks  (48 
I'Ral  33456,  July  21,  1983). 

A  participating  manufacturer  would 
be  required  to  determine  emission  limits 
(subject  to  ceilings  of  0.60  g/BHP-hr  at 
low-altitude  and  0.72  g/BHP-hr  at  high- 
altitude)  for  each  heavy-duty  engine 
family  to  be  produced  in  a  given  model 
year.  This  family  emission  limit  would 
serve  as  the  effective  standard  by  which 
EPA  would  determine  compliance  of  all 
engines  within  the  family. 

The  participating  manufacturer's  year 
end  sales  and  power-weighted  average 
(subject  to  restrictions  concerning 
subclasses  and  high-altilude,  low- 


altitude,  and  California  sales  regions)  of 
all  engine  families'  emissions  would 
then  be  required  to  comply  with  the 
applicable  0.25  g/BHP-hr  standard. 
Urban  bus  engines  were  excluded  from 
the  averaging  option. 

The  Administrator  would  grant  a 
certificate  of  conformity  to  each  family 
that  demonstrated  compliance  with  its 
family  emission  limit.  It  would  be  a 
condition  of  the  certificate  that  the 
manufacturer's  weighted  emission  level 
meet  the  applicable  particulate  emission 
standard  (0.25  or  0.30  g/BHP-hr)  at  the 
end  of  the  model  year.  The  certificate 
would  be  rendered  void  cb  initio  at  the 
conclusion  of  the  model  year  for  those 
engines  causing  any  exceedance  of  the 
applicable  standard. 

Comments  were  requested  on  various 
aspects  of  the  program,  including  the 
desirability  of  EPA's  establishing  a  NO, 
averaging  program  for  heavy-duty 
engines  and  light-duty  trucks  patterned 
after  the  proposed  particulate  averaging 
scheme.  EPA  also  requested  comment 
on  the  possibility  of  establishing  an 
emissions  credits  trading  program 
between  manufacturers. 

Issues  raised  by  the  comments 
Commenters  who  opposed  the  averaging 
option  for  particulate  and/or  NO, 
emissions  did  so  on  one  or  more  of  the 
bases  of  legality,  environmental  impact, 
or  adverse  competitive  impact.  Several 
commenters  opposed  allowing  averaging 
for  either  of  the  two  pollutants  but  no 
commenter  opposed  averaging  for  one 
while  supporting  it  for  the  other. 

Private  and  state  sponsored 
environmental  groups,  as  well  as  the 
Manufacturers  of  Emission  Controls 
Association  (MECA),  claimed  that 
averaging  as  proposed  was  inconsistent 
with  EPA's  responsibility  under  section 
202(a)(3)(A)(iii)  of  the  Act  to  set 
standards  that  require  use  of  the  best 
technology  that  is  expected  to  be 
available  at  the  time  the  standards  are 
implemented.  Several  of  these 
commenters  noted  EPA's  own  estimate 
that,  under  the  particulate  averaging 
proposal,  approximately  30  percpnt  of 
the  heavy-duty  diesel  fleet  would  be 
able  to  avoid  the  use  of  particulate 
traps.  According  to  the  Coalition  for 
Clean  Air  and  others,  averaging  should 
be  allowed  only  after  standards  are  set 
such  that  all  vehicles  would  be  required 
to  install  the  best  available  control 
technology  [i.e..  trap-oxidizers  for 
particulate  control). 

Several  state  environmental 
organizations  were  concerned  that 
a\eraging  might  result  in  localized 
increases  in  pollutant  concentrations. 
This  could  result,  they  claimed,  from 
factors  which  would  produce  a  non- 
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homogeneous  distribution  of  vehicles  for 
which  averaging  was  being  used.  For 
example,  a  manufacturer  might  apply 
differing  levels  of  control  to  over-the- 
road  engines  compared  to  urban 
engines,  or  to  engines  produced  to  meet 
special  California  standards  compared 
to  engines  intended  for  use  in  other 
states.  The  American  Lung  Association 
and  MECA  expressed  concern  that 
averaging  might  result  in  fleet-wide 
emission  increases. 

Caterpillar,  Chrysler,  and  AM  General 
opposed  the  program  on  the  grounds 
that  it  would  result  in  adverse 
competitive  impacts  on  manufacturers 
with  more  limited  model  lines. 
Caterpillar  also  felt  that  allowing  NO, 
averaging  would  compound  the  inequity 
introduced  by  particulate  averaging 
"due  to  the  close  relationship  between 
NO,  and  fuel  economy  which  is  an 
important  competitive  feature  of  the 
heavy-duty  diesel  engine."  Caterpillar 
also  stated  that  allowing  averaging 
would  be  unfair  to  companies  that 
manufacture  heavy-duty  engines  but  not 
vehicles.  Caterpillar  argued  that  such 
manufacturers  are  unable  to  control  the 
demands  of  their  client  companies  for 
specific  engines. 

Commenters  who  favored  the 
particulate  averaging  option  were 
generally  supportive  of  the 
implementation  of  NO,  averaging  as 
well,  due  to  the  close  relationship 
between  these  two  pollutants.  Although 
a  few  commenters  did  request  the 
opportunity  to  review  any  NO, 
averaging  proposal  before  a  rule  was 
promulgated,  most  either  favored  NO, 
averaging  along  similar  lines  as 
proposed  for  particulate  averaging  or 
offered  specific  comments  on  how  such 
a  program  should  be  implemented.  For 
example,  CM  favored  NO,  averaging 
between  gasoline  and  diesel  engines, 
but  several  other  parties  noted  concerns 
about  the  adverse  competitive  effects 
such  an  arrangement  would  have. 

The  comments  of  those  who  favored 
the  generf.l  concept  of  averaging  can  be 
divided  broadly  into  two  categories;  (1) 
Requests  for  rules  that  would  place 
fewer  restrictions  on  averaging  than 
EPA  proposed,  and  (2)  requests  for  rules 
that  would  place  more  restrictions  on 
averaging  than  EPA  proposed. 

Daimler-Benz  requested  that  smaller 
volume  manufacturers  be  allowed  to 
average  across  subclasses  in  an  effort  to 
mitigate  some  of  the  anti-competitive 
effects  of  averaging.  General  Motors 
(GM)  also  suggested  that  averaging  be 
allowed  between  light-heavy  and 
medium-heavy  duty  (predominantly 
urban)  engines,  with  a  factor  for  useful 
life  included  in  the  averaging  equation. 


GM  further  requested  that,  even  if 
urban  bus  engines  are  restricted  from 
averaging  with  other  heavy-duty 
engines,  they  be  designated  as  an 
averaging  group  on  their  own.  GM 
argued  that  total  urban  emissions  would 
not  be  affected  as  a  result. 

Numerous  manufacturers  and  the 
Engine  Manufacturers  Association 
(EMA)  felt  that  the  basic  averaging  unit 
should  be  the  engine  configuration 
rather  than  the  engine  family.  They 
argued  that  averaging  by  family  would 
result  in  a  manufacturer  receiving  no 
credit  for  producing  a  configuration  that 
has  relatively  low  emissions,  even  if  the 
configuration  has  significant  sales.  As 
proposed,  actual  total  emissions  would 
be  less  than  the  sales-weighted  average; 
averaging  by  configuration  would 
provide  a  more  accurate  representation 
of  a  manufacturer's  actual  emissions.  If 
averaging  were  to  be  implemented 
based  on  the  family  concept. 
International  Harvester  suggested  that 
the  sales-weighted  average  emission 
level  of  the  family  be  used  to  represent 
the  family,  not  the  emission  level  of  the 
highest  emitting  engine  configuration. 
Commenters  also  suggested  that 
averaging  by  configuration  would  also 
make  it  easier  to  identify  sources  of  in- 
use  noncompliance  than  would 
averaging  by  family. 

Another  specific  argument  advanced 
by  manufacturers  and  EMA  was  that  the 
use  of  conditionally  granted  certificates 
of  conformity  is  neither  necessary  nor 
legally  authorized.  EMA  quoted  section 
206(b)(2)(A)(i)  of  the  Act.  which  states 
that  a  suspension  or  revocation  of  a 
certificate  of  conformity  "•   *   *  shall 
apply  in  the  case  of  any  new  motor 
vehicles  or  new  motor  vehicle  engines 
manufactured  after  the  date  of  such 
notification"  of  the  manufacturer  by 
EPA  regarding  suspension  or  revocation. 
From  this,  EMA  inferred  that  suspension 
or  revocation  may  only  apply 
prospectively.  EMA  argued  that  the 
implementation  of  nonconformance 
penalties  (NCPs),  as  well  as  EPA's 
authority  to  revoke  or  suspend 
ceriificates  prospectively  and  EPA's 
recall  authority,  provide  sufficient 
deterrents  and/or  corrective  responses 
to  the  e.xceedance  of  emissions 
standards.  An  additional  argument 
against  the  granting  of  conditional 
certificates  was  that  identification  of 
culpable  engine  families  might  prove 
difficult,  resulting  in  the  recall  of  a 
manufacturer's  entire  subclass  of 
engines.  As  an  alternative,  several 
manufacturers  suggested  that 
manufacturers  be  allowed  to  average 
emissions  forward  into  the  succeeding 


model  year,  if  noncompliance  was  found 
to  be  likely  in  the  current  year. 

EMA  argued  against  EPA's  setting  the 
precedent  of  establishing  an  emission 
ceiling  at  the  level  of  a  previous 
standard.  Given  the  relationship 
between  NO,  and  particulate  emissions, 
should  the  standard  for  one  of  these 
pollutants  be  lowered,  it  is  likely  that 
some  increase  in  emissions  of  the  other 
would  result.  That  a  previous  standard 
had  been  achieved  would  not  guarantee 
its  feasibility  under  such  a  circumstance. 

Among  those  commenters  that 
appeared  to  favor  averaging  with  more 
restrictions  than  were  proposed  were 
DOE  and  Mack,  which  felt  that  the 
averaging  classes  were  too  broadly 
defined  to  avoid  significant  adverse 
competitive  impact.  Specifically.  Mack 
foresaw  difficulties  in  selling  trap- 
equipped  engines  to  some  customers 
and  non-trap-equipped  engines  to 
others:  it  therefore  felt  averaging  should 
be  restricted  to  the  family  level  (i.e..  the 
engines  within  a  family  would  be 
averaged  to  assess  compliance  with  the 
0.25  g/BHP-hr  standard).  Under  such  a 
proposal,  trap  usage  would  be 
maximized. 

The  NPRM  also  discussed  the 
possibility  of  EPA's  creating  an  emission 
credit  trading  program.  GM  favored  such 
a  program,  noting  the  incentive  to 
reduce  emissions  it  would  provide. 
Three  other  manufacturers  (Ford. 
Daimler-Benz,  and  Nissan)  were 
sufficiently  interested  to  request  specific 
proposals.  Four  manufacturers  (Mack. 
Caterpillar,  International  Harvester,  and 
Volvo  White)  opposed  a  trading 
program  on  the  grounds  that  it  is  either 
not  necessary  or  would  have  adverse 
competitive  impacts.  Of  those 
commenters  who  do  not  manufacture 
engines  or  vehicles,  only  one.  the  Rhode 
Island  Department  of  Environmental 
Management,  specifically  addressed  this 
topic;  it  opposed  allowing  manufacturers 
to  "buy  their  way  out"  of  NO, 
compliance. 

EPA  response  to  the  comments.  Many 
of  the  arguments  summarized  above  are 
identical  to  those  that  were  presented  in 
response  to  the  proposal  to  allow 
averaging  of  particulate  emissions  from 
light-duty  diesel  vehicles  and  trucks. 
The  reader  is  therefore  referred  to  the 
relevant  discussions  beginning  at  48  PR 
3.3456  (July  21,  1983).  in  addition  to  the 
responses  below. 

The  Agency  finds  the  averaging 
concept,  as  applied  by  the  standards 
promulgated,  to  be  fully  consistent  with 
the  technology-forcing  mandate  of  the 
Act.  Particulate  trap  technology  is 
heretofore  untried  on  the  fleet  level. 
EPA  believes  that  the  0.25  g/BHP-hr 
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standard  which,  through  averaging, 
effectively  requires  use  of  traps  on  70 
percent  of  all  heavy-duty  vehicles  will 
significantly  reduce  the  risk  of 
widespread  noncompliance  while 
allowing  manufacturers  to  gain  valuable 
experience  with  this  new  technology.  To 
promulgate  this  standard  without 
allowing  averaging,  or  to  promulgate, 
prior  to  1994.  a  significantly  lower 
standard  with  averaging,  would  increase 
the  technological  risk  associated  with 
the  standard  because  traps  would  have 
to  be  used  in  even  the  most  difficult 
design  applications.  This  might  result  in 
significant  fuel  economy  penalties  and 
might  adversely  impact  other 
performance-related  factors.  The  issue 
of  the  appropriate  level  for  the  1991 
standard  is  reviewed  in  greater  detail 
under  the  discussion  of  EPA's  proposed 
and  final  particulate  standards  earlier  in 
this  preamble.  It  should  also  be  noted 
that  this  rule  includes  a  0.10  g/BHP-hr 
standard  for  1994  based  upon 
projections  that  high-efficiency  traps 
should  be  available  for  essentially  all 
engines  by  that  time.  Thus 
manufacturers  still  have  the  incentive  to 
continue  to  develop  particulate  control 
technology.  Use  of  the  best  available 
control  technology  (traps)  will  be 
maximized  according  to  a  reasonable 
and  feasible  time  table,  regardless  of 
whether  any  manufacturer  chooses  to 
utilize  the  averaging  scheme. 

Allowing  manufacturers  to  average 
emissions  to  comply  with  the  5.0  g/BHP- 
hr  NO,  standard  is  also  consistent  with 
the  Act's  technology-forcing  mandate. 
The  5.0  g/BHP-hr  standard  represents 
the  lowest  level  which  EPA  believes  can 
be  reached  for  the  heavy-duty  engine 
class  as  a  whole  without  significantly 
increasing  particulate  levels  or  causing 
significant  fuel  economy  penalties.  For 
some  engines  the  5.0  g/BHP-hr  NO, 
standard  will  be  particularly  difficult  to 
meet  without  significantly  impacting 
particulate  emissions  and  fuel  economy. 
The  availability  of  an  averaging  program 
will  ease  the  compliance  burden  for 
these  engines  by  mitigating  the 
undesirable  particulate  increases  and 
fuel  economy  penalties  associated  with 
tighter  control  of  NO,  emissions. 

EPA  has  addressed  the  issue  of 
potential  localized  urban  impacts  of 
averaging  through  several  conditions  of 
the  averaging  program.  First,  averaging 
has  not  been  permitted  between 
California  and  49-state  engines.  Thus,  if 
California  were  to  establish  more 
stringent  NO,  or  particulate  standards 
than  the  Federal  levels,  manufacturers 
would  be  prevented  from  compensating 
for  the  more  stringent  California 
standard  by  marketing  their  higher 


emitting  engines  throughout  the  49-state 
region. 

Second,  averaging  has  been  restricted 
to  within  the  various  subclasses  of 
heavy-duty  diesel  engines  for  both 
particulate  and  NO,  emissions.  The 
urban  fraction  of  truck  mileage  varies 
considerably  between  subclasses  and 
averaging  between  subclasses  could 
result  in  trading  control  of 
predominantly  urban  vehicles  for 
control  of  predominantly  non-urban 
vehicles.  For  example,  without 
restrictions,  manufacturers  might  choose 
to  control  their  inter-city  line-haul 
(heavy  heavy-duty)  engines  more 
strictly  in  order  to  offset  lesser  control 
over  their  light-hea\7  and  medium- 
heavy  engines,  which  are  predominantly 
urban  in  operation. 

Finally,  as  discussed  below,  urban 
buses  are  excluded  from  the  particulate 
averaging  program,  precluding  the 
possibility  of  some  cities  receiving  high 
emitting  buses  while  others  receive  low 
emitting  buses.  EPA  had  also  proposed 
to  restrict  averaging  at  high-altitude 
locations;  however,  since  high-altitude 
standards  for  heavy-duty  engines  are  no 
longer  included  in  this  rulemaking,  that 
restriction  has  been  dropped  for  all 
except  light-duty  truck  NO,. 

EPA  believes  that  the  above 
restrictions  are  both  reasonable  and 
necessary  for  the  proper  functioning  of 
the  averaging  program  without  adverse 
local  impacts.  They  should  adequately 
guard  against  the  possibility  of 
undesirable  localized  impacts  while  still 
providing  the  maximum  available 
fiexibility  to  manufacturers. 

EPA  does  not  believe  that  allowing 
emissions  averaging  will  lead  to 
significant  increases  in  fleetwide 
emission  levels.  Under  averaging,  the 
emission  level  of  each  engine  family  will 
relate  to  the  family  emission  limit  in 
exactly  the  same  fashion  as  it  currently 
relates  to  the  non-averaging  standard. 
Thus,  since  all  the  family  emission  limits 
must  average  out  to  equal  the  standard, 
there  would  be  no  change  in  fleetwide 
emissions.  While  there  may  be  some 
incentive,  under  averaging,  for  a 
manufacturer  to  reduce  the  safety 
margin  between  a  family's  emission 
level  and  its  emission  limit,  EPA  does 
not  believe  that  this  incentive  is 
substantially  different  from  that  which 
exists  under  a  non-averaging  approach. 

EPA  has  considered  carefully  the 
comments  relating  to  the  effects  of 
averaging  on  marketplace  competition. 
The  reader  is  referred  to  the 
"Competitive  Impacts"  discussion  in  the 
final  rule  for  light-duty  diesel  particulate 
emissions  averaging  (48  FR  at  33460,  July 
21, 1983).  The  issues  raised  there  are 


identical  in  scope  to  most  of  those 
outlined  above.  In  summary,  EPA 
recognizes  that  a  larger,  more  diverse 
manufacturer  will  realize  a  somewhat 
greater  benefit  from  this  proposal  than  a 
smaller,  more  specialized  one.  However, 
competitive  advantages  have  always 
been  available  to  larger  manufacturers 
due  to  their  ability  to  lower  the  prices 
for  engines  in  more  competitive  classes 
and  raise  them  in  less  competitive 
classes.  A  program  that  allows  both  NO, 
and  particulate  averaging  should  not 
substantially  increase  the  ability  of 
large  manufacturers  to  engage  in  such 
pricing  practices  for  two  reasons.  One, 
the  restriction  that  presents  averaging 
between  families  in  different  diesel 
subclasses  limits  the  scope  of 
adjustments  that  a  broad  line 
manufacturer  may  make  in  improving 
his  competitive  position.  Two,  a 
manufacturer  who  attempts,  through 
averaging,  to  gain  a  competitive 
advantage  in  a  specific  model  line  will 
find  that  he  can  make  only  limited 
excess  sales  of  that  line  before  falling 
into  potential  noncompliance  with  his 
sales-weighted  subclass  emission 
average.  EPA  believes  that  the  lower 
overall  cost  of  compliance,  due  to  the 
increased  fiexibility  afforded  by 
averaging,  will  outweigh  the  possible 
small  competitive  effects.  The  overall 
efficiency  of  most  of  the  affected  parties 
should  increase  under  this  proposal,  and 
no  single  party  should  be  unduly 
burdened. 

EPA  does  not  agree  with  Caterpillar 
that  engine-only  manufacturers  have 
inherently  less  ability  to  market — and 
therefore  control  the  sales  of — specific 
engine  models  to  their  clients  than  do 
manufacturers  of  both  vehicles  and 
engines.  Furthermore,  the  ability  of  each 
manufacturer  to  project  the  sales  of 
specific  engine  models  is  substantially 
equivalent.  (It  is  basic  to  the  successful 
operation  of  any  manufacturing  concern 
that  it  be  able  to  forecast  its  clients' 
demands  wiih  some  degree  of  accuracy.) 
Caterpillar  presented  no  evidence  to 
substantiate  its  position  on  this  issue: 
furthermore,  the  other  engine-only 
manufacturer  that  commented  on 
averaging  did  not  advance  a  similar 
argument.  The  averaging  program  has 
been  designed  so  that  the  manufacturer 
may  adjust  the  emission  limits  of  any 
engine  family  to  account  for  uncertainty 
in  the  total  sales  of  that  family's 
engines.  The  emission  limit  may  then  be 
revised  throughout  the  year  to  reflect 
recent  and  projected  sales  trends.  This 
built-in  flexibility  should  serve  to 
alleviate  the  concerns  of  manufacturers 
that  project,  as  a  model  year  progresses, 
marginal  exceedence  of  the  standard. 
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EPA  agrees  with  those  commenters 
who  pointed  out  that,  due  to  the  strong 
relationship  between  NO,  and 
particulate,  it  is  appropriate  to  allow 
manufacturers  to  average  NO, 
emissions  if  they  are  allowed  to  average 
particulate  emissions.  Such  an 
allowance,  by  increasing  manufacturers 
flexibility,  will  enhance  the  expected 
gain  in  efficiency  resultmg  from  the  use 
of  averaging.  NO,  averaging  is  therefore 
being  implemented  for  both  light  duty 
trucks,  for  which  diesel  particulate 
averaging  is  already  available,  and 
heavy-duty  engines,  in  a  fashion  almost 
identical  to  that  for  particulate,  the 
major  difference  being  that  gasoline 
engines  are  included  in  the  NO, 
averaging  program.  EPA  agrees  with 
those  commenters  who  felt  that  the 
competitive  impact  of  allowing  NO, 
averaging  between  gasoline  and  diesel 
f-ngines  would  be  unduly  adverse.  NO, 
averaging  between  engine  families  is 
therefore  restricted  by  fuel  type. 

Daimler-Benz  suggested  that  smaller 
manufacturers  be  allowed  to  average 
emissions  across  subclasses,  as 
discussed  above,  but  EPA  is  not 
convinced  that  the  program  as 
promulgated  will  create  enough  of  an 
adverse  competitive  impact  to  justify 
such  .i  change  to  the  rule.  Furthermore, 
one  of  the  reasons  for  prohibiting 
averaging  between  subclasses  is 
environmental  in  nature,  as  described 
above.  Should  no  such  restriction  exist, 
the  opportunity  exists  for  different 
control  levels  to  be  applied  to  engines  of 
widely  varying  urban  mileage  fractions, 
with  the  potential  result  of  localized 
pockets  of  high  pollutant  concentrations. 
In  the  same  sense  that  the  Agency  does 
not  wish  to  provide  an  unfair  advantage 
to  larger  firms,  it  does  not  intent  to  risk 
the  environmental  goals  of  this  rule  in 
favor  of  less  diverse  companies. 

EPA  also  rejects  GM's  suggestion  that 
averaging  be  allowed  between  light  and 
medium  heavy-duty  engines.  I;  may  be 
true  that  CM  could  make  greater  use  of 
averaging  under  such  an  approach. 
However.  EPA's  concerns  over  adverse 
competitive  and  environmental  effects 
of  averaging  between  subclasses 
remains,  and  the  Agency  believes  that 
the  restrictions  in  this  program  are 
necessar>'  to  curtail  those  effects. 

The  agency  also  cannot  accept  GM's 
request  that  a  separate  averaging  class 
be  established  for  emissions  of 
particulate  from  urban  bus  engines.  EPA 
is  especially  concerned  with  urban  bus 
particulate  emissions.  Bus  operation  is 
almost  entirely  urban  in  nature  and 
buses  make  a  significant  and 
disproportionate  contribution  to  overall 
urban  particulate  loading.  Consequently. 


EPA  has  determined  that  these  vehicles 
should  be  controlled  fully  with  trap 
technology  (which  poses  less 
technological  risk  for  buses  than  for 
other  HDE's.  as  noted  above),  and 
should  be  excluded  from  any  averaging 
program  in  order  to  maximize  the 
control  gained.  Moreover,  a  separate 
averaging  class  for  buses  would  be  of 
limited  usefulness  since  it  is  very 
unlikely  that  bus  emissions  could  be 
reduced  significantly  below  the  0.10  g/ 
BHP-hr  standard. 

Since  NO,  emissions  in  urban 
corridors  pose  a  less  acute  problem  than 
particulate  emissions,  urban  bus 
emissions  of  NO,  may  be  averaged  with 
emissions  of  NO,  from  other  heavy-duty 
engines,  subject  only  to  the  restrictions 
described  in  a  later  discussion.  Such  a 
provision  should  enhance 
manufacturers'  flexibility  in  complying 
with  the  more  stringent  model  year 
1991-93  urban  bus  particulate  emission 
standard. 

With  respect  to  the  arguments  relating 
to  averaging  by  configuration  instead  of 
by  family.  EPA  agrees  that  adopting  the 
configuration-based  approach  (or 
adopting  International  Harvester's 
family  average  approach)  would  result 
in  a  more  accurate  representation  of  a 
manufacturer's  fleetwide  emissions. 
However,  the  promulgated  standards 
currently  take  into  account  the  fact  that 
actual  emissions  will  be  less  than  those 
indicated  by  the  family  emission  limits. 
Were  the  program  to  have  been  based 
on  averaging  by  configuration,  more 
stringent  standards  would  be  necessary 
to  achieve  reductions  comparable  to 
those  predicted  from  the  progrm  as 
currently  designed.  EPA  does  not  see 
any  practical  difference  between  the 
two  approaches  when  viewed  in  this 
manner. 

EPA  does  not  agree  with  the  argument 
that  it  might  be  easier  to  identify 
sources  of  in-use  noncompliance  under  a 
configuration-based,  rather  than  a 
family-based,  approach  to  averaging. 
Under  the  family-based  averaging 
approach,  in-use  testing  and  recall 
protocols  would  remain  essentially 
equivalent  to  methods  to  be  used  under 
a  non-averaging  program.  Under  a 
configuration-based  approach,  however, 
assessments  of  in-use  compliance  would 
be  more  difficult  to  achieve  for  two 
reasons.  First,  a  separate  sample  of 
engines  of  each  configuration  within  a 
family  would  need  to  be  tested  in  order 
to  effect  a  recall  of  those  configurations, 
even  though  the  case  of  the 
noncompliance  might  obviously  be 
associated  with  each  configuration  in 
the  family.  Second,  il  would  be  difficult 
to  locate  and  bring  in  for  testing  the 


requisite  number  of  engines  of  each 
specific  configuration  (as  compared  to 
accomplishing  this  at  the  family  level 
where  the  potential  sample  population  is 
much  larger). 

Other  reasons  for  choosing  the  family- 
based  approach  are  outlined  in  detail  in 
the  discussion  labeled  "Emission  Limit 
Basis;  Engine  Family  vs.  Vehicle 
Configuration"  which  was  published 
with  the  light-duty  diesel  particulate 
averaging  rules  (48  FR  at  33458,  July  21, 
1983).  To  summarize  that  discussion, 
implementation  on  a  configuration  basis 
would  be  unduly  burdensome  for  EPA. 
An  entirely  new  certification  program 
would  need  to  be  designed  to  allow  for 
the  testing  and  certification  of  each 
engine  configuration.  The  result  would 
be  a  greatly  increased  testing  burden  on 
the  industry.  The  monitoring  of  such  a 
program  would  be  beyond  EPA's  current 
capabilities. 
^^In  regard  to  EPA's  authority  to  render 
'  certificates  void  ab  initio  at  the  end  of 
the  model  year,  the  reader  is  referred  to 
section  206  of  the  Act.  whereby  the 
Administrator  is  granted  authority  to 
issue  a  certificate  of  conformity  "upon 
such  terms  *  *  *  he  may  prescibe." 
Moreover,  averaging  is  neither  required 
by  the  statute  nor  required  of 
manufacture.'-s.  EPA  thus  may  condition  . 
voluntary  participation  in  the  averaging 
program  on  compliance  with  terms  the 
Agency  may  set  in  the  reasonable 
exercise  of  its  discretion.  EPA  must 
ensure  that  it  can  enforce  emissions 
standards  under  an  averaging  scheme. 
NCPs,  prospective  suspension  or 
revocation  of  certificates,  and  the  recall 
program  by  themselves  may  not,  in 
some  cases,  provide  sufficient 
enforcement  authority. 

It  is  anticipated  that  the  NCP  program 
will  be  structured  so  that  a  penalty  will 
be  assessable  against  a  manufacturer 
who  chooses  the  averaging  option  only 
when  an  engine  is  found  to  exceed  its 
family  emission  limit.  A  manufacturer's 
sales  weighted  average  emissions  might 
exceed  the  applicable  standard  though 
all  engines  be  in  compliance  with  their 
respective  family  limits.  NCPs  may  not 
be  able  to  deter  or  correct  this  situation, 
should  it  occur. 

EPA  is  not  in  a  posifion  to  evaluate  a 
manufacturer's  compliance  with  the 
standard  under  averaging  at  any  time 
prior  to  year  end;  therefore,  prospective 
suspension  or  revocation  of  certificates 
is  not  seen  as  a  vi.3ble  enforcement  tool. 
As  stated  previously,  it  is  the 
manufacturer's  basic  responsiblity 
under  averaging  to  ensure  that,  at  the 
end  of  a  model  year,  his  sales  weighted 
emission  levels  do  not  exceed  their 
respective  standards.  The  program  as 
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structured  provides  maximum  flexibility 
to  the  manufacturer  in  setting  family 
emission  limits  and  revising  t.hose  limits 
to  insure  compliance  with  the  standard. 
In  the  extreme,  a  manufacturer  unable  to 
predict  its  average  emissions  level  could 
simply  meet  the  standard  with  all 
families  and  thereby  eliminate  any  risk. 
If  a  manufacturer  is  unwilling  to  accept 
responsibility  for  meeting  the  standard 
under  averaging  then  it  need  not 
participate  in  the  program. 

Finally,  use  of  EPA's  recall  authority 
under  section  207  of  the  Act  to  enforce 
end-of  year  compliance  with  a  standard 
may  be  difficult  or  inappropriate  in 
those  instances  where  there  is  no 
identifiable  defect  in  any  vehicles  (i.e., 
where  the  nonconformity  is  caused 
simply  by  producing  too  many  of  a 
manufacturers'  higher  emitting  vehicles). 
EPA  therefore  has  incorporated  into  the 
certificate  the  condition  that  the  year- 
end  sales  weighted  emission  level  be  in 
compliance  with  applicable  standards. 
This  approach  is  both  necessary  for 
efficient  enforcement  and  consistent 
with  section  206  of  the  Act. 

The  reader  is  referred  to  the 
discussion  of  this  issue  with  respect  to 
light-duty  diese!  particulate  averaging 
under  the  title  "Conditional 
Certification"  (43  FR  at  334.59,  July  21, 
1983).  It  is  noted  there  that 
manufacturers  themselves  have  set  a 
precedent  for  conditional  certification. 
Ford  has  in  the  past  "'sought  and  been 
given  conditioned  certiHcates  *  *  *  in 
an  effort  to  avoid  delays  in  product 
introduction  dates  where  durability 
testing  would  not  be  completed  on 
schedule.  The  Agency  sees  no  legal 
differences  between  those  former 
conditioned  certificates  and  those  which 
will  be  issued  under  these  new 
regulations." 

Any  engine  whose  certificate  is 
rendered  void  ah  initio  would  be  in 
violation  of  section  203  of  the  Act.  A 
manufacturer  would  be  subject,  under 
section  205,  to  a  SlO.OOO  fine  for  each 
engine  found  to  be  in  such  violation. 
However,  engine  manufacturers  should 
realize  that  Ei'A's  objective  in  granting 
conditioned  certificates  is  not  to  impose 
"draconian"  or  "senseless"  penalties  (as 
characterized  by  one  commenter).  but 
simply  to  give  itself  the  ability  to  seek 
some  remedy  through  a  negotiated 
settlement  in  the  event  of 
noncompliance.  The  Agency  of  course 
would  have  some  discretion  in  choosing 
which  remedies  and/or  penalties  to 
pursue  where  violations  occurred.  Since 
EPA's  primary  goal  would  be  to 
eliminate  the  nonconformance,  it  would 
likely  seek  recall  of  certain  affected 
vehicles,  where  appropriate,  for  the 


purpose  of  adjusting  overall  emissions 
to  bring  the  manufactiu-er's  average  into 
compliance.  If  a  subclass  or  fieet 
average  standard  is  exceeded.  ElPA  will 
certainly  consider  which  engines  are 
most  efficiently  recalled  to  achieve 
redress.  It  should  not  be  necessary  to 
recall  an  entire  subclass  (unless,  of 
course,  the  subclass  comprises  only  one 
family).  Finally,  it  is  again  noted  that  the 
averaging  program  as  promulgated  here 
is  completely  voluntary.  A  manufacturer 
who  does  not  believe  he  can  adequately 
implement  its  requirements  is  under  no 
obligation  to  participate. 

The  concept  of  allowing  a 
manufacturer  to  average  his  emissions 
into  the  following  model  year,  as  an 
alternative  to  being  found  out  of 
com.pliance  in  the  current  model  year  is, 
in  essence,  equivalent  to  the  banking  of 
emission  credits  (or  in  this  case,  debits). 
The  issue  of  credit  trading  was 
discussed  briefly  in  the  proposal  and, 
due  to  interest  on  the  part  of  several 
commenters  and  within  the  Agency 
inself.  is  being  explored  further  (see 
below).  However,  no  such  program  is 
included  in  today's  rulemaking. 

In  regard  to  EPA's  approach  to  setting 
family  emission  limit  ceilings,  the 
Agency  concurs  with  EM  A  that  choosing 
previously  achieved  standards  might  not 
always  be  appropriate.  While  EPA 
recognizes  that  some  tradeoff  may  be 
inherent  in  any  adjustment  of  .NO,  or 
particulate,  the  function  of  an  emissions 
ceiling  is  to  prevent  manufacturers  from 
effecting  a  tradeoff  with  undue 
environmental  impacts  from  individual 
vehicles.  In  the  present  rulemaking, 
emission  ceilings  for  the  1991  standards 
are  set  at  levels  which  EPA  has 
determined  to  be  feasible,  given  the 
relative  reductions  effected  in  both  NO, 
and  particulate  emissions.  For  the  1994 
O.lOg/BHP-hr  particulate  standard,  EPA 
will  maintain  the  emission  ceiling  at  0.80 
g/BHP-hr  in  order  to  insure  that 
manu.'acturers  have  the  flexibility 
neededfo  include  non-trap  equipped 
engines  in  their  averaging  programs, 
while  the  ceiling  for  non-trapped 
emissions  could  undoubtedly  be 
lowered  somewhat  between  1991  and 
1994.  the  Agency  sees  little  benefit  in 
doing  so  EPA  is  satisfied  that  the  0.10  g/ 
BHP-hr  standard  is  stringent  enough  to 
effectively  preclude  inclusion  of  any 
significant  number  of  high  emitting 
engines  into  an  average. 

Mack's  suggestion  that  averaging  be 
allowed  between  engines  within  a 
family  but  not  between  families  within  a 
subclass  would  result  in  maximized  trap 
usage  and  minimized  flexibility  for 
manufacturers.  EPA  believes  that  such 
an  approach  would  have  little  overall 


benefit  and  would  nullify  most  of  the 
advantages  of  averaging.  The 
restrictions  on  averaging  as  promulgated 
represent  what  EPA  believes  to  be  the 
best  compromise  between  the  interests 
of  larger  manufacturers  such  as  CM, 
who  would  prefer  no  restrictions,  and 
smaller  or  less  diverse  manufacturers, 
such  as  Mack  and  Caterpillar. 

EP.^  recognizes  the  sensitive  and 
complex  nature  of  the  emission  credit 
trading  concept.  While  credit  trading 
could  enhance  manufacturer  flexibility 
and  incentive  in  meeting  standards,  an 
imp.'-operly  structured  program  could 
adversely  affect  competition.  .\i  no 
specif.c  proposals  were  presented  in  the 
NPRM.  and  as  the  program  requires 
carefij]  consideration,  it  would  be 
inappropriate  to  prom^jil^ate  rules  at 
present  ElPA  does  intend  to  explore  this 
possibility  further  and  to  nr.ake  a 
specific  proposal  in  the  near  future  if 
such  a  proposal  is  warranted. 

Summary  of  final  rule.  The  averaging 
programs  promulgated  by  today's  final 
rule  are  identical  in  many  aspects  to  the 
particulate  averaging  program  that  was 
proposed  and  described  above  under 
"Review  of  the  proposal    THrsg  basic 
aspects  are  as  follows: 

For  heavy-duty  engines,  the 
particulate  averaging  scheme  is 
promulgated  such  that,  from  the  1991 
through  1993  model  years,  an  average 
0.25  g/BHP-hr  standard  is  applicable  to 
all  engines  except  urban  bus  engines. 
The  proposed  high-altitude  heavy-duty 
diesel  engine  particulate  standards  have 
been  deleted,  as  discussed  elsewhere  in 
this  document.  Therefore,  the  high- 
altitude  restriction  is  no  longer  needed. 
The  standard  for  1991-93  model  year 
urban  bus  er;gines  is  0  10  g/BIIP-hr,  and 
may  not  be  achieved  through  the  use  of 
averaging.  A  ceiling  of  0  GO  g,'BHP-hr  is 
imposed  on  the  family  emission  limits  to 
be  set  by  a  manufacturer  which  chooses 
the  averaging  option.  Effective  with  the 
1994  mode!  year,  the  particulate 
standard  for  all  heavy-duty  diesel 
engines  is  lowered  to  0.10  g/BHP-hr 
(while  the  fa.mily  emission  unit  ceiling 
remains  at  0.60  g/BHP-hr).  Urban  bus 
engines  will  remain  a  separate  class 
which  is  not  permitted  to  participate  in 
the  averaging  program 

As  noted  previously,  a  NO,  averaging 
scheme  is  also  being  effected  beginning 
in  1991.  For  heavy-duty  engines,  the 
sales-  and  power-weighted  NO, 
emission  limit  is  set  at  5.0  g/BHP-hr, 
with  a  6,0  g/BHP-hr  ceiling  on  individual 
family  emission  limits.  Like  the 
particulate  averaging  program,  its  use  is 
entirely  optional  to  the  manufacturer.  If 
differs  from  the  particulate  averaging 
program  in  the  following  aspects.  NO, 
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emissions  from  gasoline-fueled  heavy- 
duty  engines  may  be  averaged.  NO, 
emissions  from  gasoline-fuled  engines 
may  not,  however,  be  averaged  together 
with  emissions  from  diesel  engines,  but 
they  may  be  averaged  among  all 
gasoline-fueled  heavy-duty  engine 
families.  NO,  emissions  from  urban  bus 
engines  may  be  averaged  with  emissions 
from  other  heavy-duty  engines,  subject 
to  applicable  fuel  type,  subclass,  and 
sales  region  restrictions,  effective  with 
the  1991  model  year. 

All  other  aspects  of  the  heavy-duty 
engine  averaging  program  for  particulate 
and  NO,  emissions  stand  as  proposed. 

EPA  has  also  decided  to  implement  a 
NO,  averaging  program  for  light-duty 
trucks  with  this  rulemaking  along 
similar  lines  as  the  programs  for  heavy- 
duty  engine  NO,  and  particulate  and  for 
light-duty  diesel  particulate  (48  FR  at 
33456).  This  averaging  option  will  be 
effective  with  the  1988  model  year.  The 
comments  reviewed  in  this  section  apply 
equally  in  many  respects  to  light-  and 
heavy-duty  averaging;  EPA's  rationale 
for  the  concept  applies  to  both  a  light- 
duty  and  a  heavy-duty  averaging 
program. 

A  manufacturer  who  chooses  to 
participate  in  the  averaging  program  for 
light-duty  truck  NO,  emissions  will 
determine  emission  limits  for  each  of  its 
light-duty  truck  families  [subject  to  a  2.3 
g/mi  ceiling).  NO,  emissions  will  then 
be  averaged  among  all  light-duty  truck 
engine  families  of  the  same  fuel  type. 
The  difference  between  vehicles 
certified  to  the  two  different  light-duty 
truck  emission  standards  will  be 
handled  in  a  fashion  identical  to  the 
method  currently  used  in  averaging 
particulate  emissions  from  light-duty 
diesel  vehicles  and  trucks.  Each 
participating  manufacturer  will  calculate 
a  weighted  light-duty  truck  standard 
that  will  be  equal  to  its  sales  weighted 
average  of  the  lighter  light-duty  truck 
standard  (1.2  g/mi)  and  the  heavier 
light-duty  truck  standard  (1.7  g/mi). 

Light-duty  truck  NO,  averaging  will 
not  be  permitted  between  gasoline  and 
diesel  engine  families  nor  between 
families  intended  for  use  in  California, 
high  altitude  and  low-altitude  regions. 

The  concept  of  inter-manufacturer 
trading  of  emission  credits  is  being 
explored  further.  Due  to  the  complexity 
of  this  issue  and  the  fact  that  no  specific 
scheme  was  proposed  by  EPA,  it  is  not 
addressed  by  today's  rulemaking. 
However,  EPA  has  noted  the  interest  by 
manufacturers  in  emissions  trading.  The 
Agency  is,  therefore,  developing  a     -^ 
separate  proposal  on  this  topic  for 
possible  issuance  in  the  near  future. 


G.  Allowable  Maintenance 

Review  of  the  proposal.  The  proposal 
addressed  several  basic  aspects  of 
allowable  maintenance.  The  first  was 
the  extension  of  provisions  already 
implemented  for  light-duly  vehicles  as 
well.  This  part  of  the  proposal  assigned 
minimum  technologically  necessary 
maintenance  intervals  for  the  emission- 
related  components  of  light-duty 
vehicles,  which  were  the  same  intervals 
specified  for  light-duty  trucks  in  an 
earlier  rulemaking  (45  FR  63734, 
September  25,  1980). 

Second.  EPA  proposed  the  addition  of 
several  new  items  to  the  existing  list  of 
"emission-related  components." 
Electronic  engine  controls  and  related 
actuators  and  sensors  would  be  added 
to  the  list  for  all  vehicles  and  trucks.  For 
gasoline-fueled  vehicles  and  trucks.  EPA 
proposed  that  turbochargers, 
carburetors,  evaporative  canisters,  and 
air  injection  systems  be  added  to  the  list 
of  emission-related  components.  For 
diesels,  particulate  trap-oxidizer 
systems  were  added  to  the  list.  The 
interval  proposed  for  all  of  these 
components  was  100,000  miles,  with  the 
exception  of  150,000  miles  for  trap- 
oxidizers  on  the  heavier  diesel  engines. 

A  third  aspect  of  the  proposal  was 
introduction  of  the  "critical  emission- 
related  components"  concept,  a  subset 
of  emission-related  components.  These 
critical  components  were  defined  in  the 
proposal  as  those  which  either  are 
designed  exclusively  for  emission 
control  purposes,  or  whose  failure  may 
result  in  a  significant  increase  in 
emissions  accompanied  by  no 
significant  impairment  in  performance, 
driveability.  and/or  fuel  economy. 

With  designation  of  these  critical 
components,  EPA  proposed  that 
manufacturers  be  required  to 
demonstrate  a  "reasonable  likelihood" 
that  maintenance  recommended  for 
these  critical  components  will  actually 
be  performed  by  owners.  Five  specific 
methods  of  meeting  the  reasonable 
likelihood  requirement  were  proposed, 
with  manufacturers  given  the  option  to 
have  other  methods  approved  in 
advance  by  the  Administrator. 

The  proposal  included  minor 
amendments  aimed  at  the  clarification 
of  some  existing  aspects  of  the 
allowable  maintenance  regulations.  One 
of  these  was  the  relationship  between 
maintenance  specified  by  EPA  for 
certification  testing  and  that  required  by 
manufacturers  of  vehicle  purchasers  in 
their  owner's  manuals.  To  prevent 
further  misinterpretation  of  this 
relationship,  a  proposed  wording  change 
would  clarify  that  no  emission-related 
maintenance  can  normally  be 


recommended  to  owners  at  shorter 
intervals  than  allowed  for  durability 
testing  as  part  of  certification,  except 
with  the  Administrator's  approval. 

Also  included  in  the  proposal  was  a 
clarification  of  the  distinction  between 
maintenance  and  inspections. 
Inspections  do  not  constitute 
maintenance,  since  they  do  not  assure 
the  proper  functioning  of  the  emission 
control  system,  and  thus  are  not  items  of 
scheduled  maintenance.  However,  it 
was  proposed  to  allow  the  inclusion  of 
inspections  in  maintenance  schedules 
required  by  manufacturers  of  vehicle 
purchasers,  provided  that  such 
schedules  clearly  state  that  the 
inspections  are  not  required  for 
warranty  or  recall  coverage. 

A  final  area  covered  in  the  proposal 
was  improvement  of  the  warning 
systems  designed  to  indicate  when 
maintenance  is  needed.  Based  on  survey 
data  (available  in  the  public  docket) 
indicating  that  current  systems  are 
somewhat  ineffective,  EPA  proposed 
that  warning  lights  be  required  to  stay 
on  until  the  required  maintenance  is 
performed.  Other  measures,  such  as 
improved  content  of  the  message 
displayed  by  the  signal  and  the  addition 
of  a  second  warning  light,  were  also 
proposed. 

Issues  raised  by  the  comments.  The 
majority  of  the  comments  on  allowable 
maintenance  were  submitted  by  vehicle 
and  engine  manufacturers  and 
associated  organizations,  with  a  few 
submittals  by  local,  state,  and  Federal 
authorities.  The  majority  of  the 
comments  raised  issues  that  can  be 
grouped  into  these  four  major  categories: 
(1)  Legal  authority  and  justification  of 
need.  (2)  maintenance  intervals,  (3) 
proof  of  likelihood  requirements,  and  (4) 
clarification  of  existing  provisions. 

Legal  questions  focused  largely  on 
EPA's  authority  to  establish  for  vehicle 
and  engine  manufacturers  the 
maintenance  intervals  which  may  be 
recommended  to  their  customers.  The 
Motor  Vehicle  Manufacturers 
Association  (MVMA),  General  Motors 
(GM),  Ford,  and  others  contended  that 
the  Act  gives  manufacturers  and  not 
EPA  both  the  right  and  the  responsibility 
to  determine  that  level  of  maintenance 
which  is  "reasonable  and  necessary  to 
assure  the  proper  functioning  of  the 
emission  control  system,"  and  to  in  turn 
recommend  these  proper  maintenance 
intervals  to  their  customers.  Further,  GM 
maintained  that  the  change  from 
"reasonable  and  necessary"  to 
"technologically  necessary,"  with 
respect  to  recommended  maintenance 
intervals,  was  "monumental  and 
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revolutionary,"  and  not  founded  on  any 
authority  delegated  by  Congress. 

Most  manufacturers  also  pointed  out 
that  EPA  does  not  have  the  authority  to 
specify  any  maintenance  interval 
beyond  the  useful  life  of  a  vehicle.  This 
issue  was  raised  in  response  to  the 
apparent  extension  of  light-duty  truck 
maintenance  intervals  to  light-duty 
vehicles,  even  though  some  of  the 
intervals  were  greater  than  the  50,000- 
mile  useful  life  defined  by  the  Act  for 
passengers  cars.  Though  this  error  was 
acknowledged  by  EPA  during  the  public 
hearing  on  the  proposal,  manufacturers 
felt  it  important  that  the  final  rule 
should  clarify  this  matter. 

Ford  and  others  criticized  EPA  for  not 
having  justified  the  need  or  feasibility  of 
the  proposed  actions  by  conducting 
thorough  environmental  and  economic 
impact  analyses.  Ford  was  joined  by 
GM  and  MVMA  in  characterizing  EPA's 
proposal  as  "arbitrary  and  capricious" 
and  an  "abuse  of  the  Agency's 
discretion."  The  American  Automobile 
Association  (AAA),  on  the  other  hand, 
supported  the  allowable  maintenance 
provisions  strongly  and  commented  that 
the  proposed  actions  were  "long 
overdue." 

For  various  reasons,  many  of  the 
manufacturers  suggested  reproposal  of 
the  allowable  maintenance  provisions  in 
a  separate  rulemaking.  This  comment 
was  mainly  in  response  to  the  light-duty 
vehicle  provisions,  with  GM,  Ford, 
Chrysler,  Nissan  and  others  expressing 
the  need  for  more  leadtime  and  time  for 
proper  comment  and  response. 
However,  a  delay  was  also  suggested  by 
some  members  (Cummins,  Caterpillar) 
of  the  Engine  Manufacturers  Association 
(EMA),  in  order  to  gain  more  experience 
and  information  on  the  maintenance 
requirements  of  certain  components, 
particularly  those  not  yet  in  use  in 
heavy-duty  engine  applications  [i.e.. 
particulate  traps  and  electronic  engine 
controls). 

The  second  major  issue  raised  by  the 
comments  dealt  with  the  specific 
maintenance  intervals  proposed. 
Although  GM  challenged  the  feasibility 
of  all  intervals  (except  for  idle  mixture), 
most  frequently  criticized  was  the 
proposed  100,000-mile  interval  for 
oxygen  sensors.  Basmg  their  arguments 
primarily  on  the  lack  of  evidence  that  an 
oxygen  sensor  can  function  properly  for 
the  interval  proposed,  manufacturers 
recommended  oxygen  sensor 
maintenance  intervals  ranging  from 
30,000  to  60,000  miles. 

As  mentioned  earlier,  those  intervals 
proposed  for  light-duty  vehicles  that 
went  beyond  the  50,000-mile  useful  life 
specified  in  the  Act  were  uniformly 
opposed  by  the  manufacturers,  while 


AAA  recommended  that  intervals  for 
certain  emission-related  automobile 
components  be  greater  than  50.000 
miles.  Several  commenters  (MVMA, 
GM,  Chrysler,  and  American  Motors) 
challenged  all  100,000-mile  mter\als, 
including  those  already  implemented  for 
certain  light-duty  truck  and  heavy-duty 
engine  components. 

Ford  questioned  the  proposed  100.000- 
mile  interval  for  carburetors  in 
particular,  citing  the  proposed 
stipulation  that  "no  adjustment, 
cleaning,  repair  or  replacement"  would 
be  permitted  pnor  to  100.000  miles  of 
use.  Ford  pointed  out  an  apparent 
inconsistency  with  respect  to  the 
inter\'al  of  50,000  miles  set  for  idle 
mixture  (associated  with  the  carburetor 
system),  and  expressed  its  difficulty  in 
determining  whether  or  not  its 
recommended  maintenance  intervals 
were  in  compliance  with  the  proposed 
regulations. 

A  third  broad  category  of  issues 
raised  by  the  comments  dealt  with  the 
concept  of  "critical"  emission-related 
components  and  the  requirement  that 
manufacturers  provide  reasonable  proof 
of  likelihood  that  maintenance 
recommended  for  these  components  will 
actually  be  performed  in  use.  In  general, 
most  commenters  (including  Cummins 
and  other  manufacturers)  accepted  the 
classification  of  some  components  as 
"critical,"  with  the  exceptions  of 
Volkswagen  (which  found  the  categories 
confusing  and  redundant)  and  GM 
(which  opposed  strict  maintenance 
requirements  on  any  item  not  strictly 
designed  for  emission  control,  such  as 
the  entire  closed-loop  system).  The 
Oregon  Department  of  Environmental 
Quality  supported  the  concept  of 
"critical"  components  and 
recommended  that  the  components  be 
explicitly  identified  in  the  owner's 
manuals  for  the  benefit  of  consumers. 

Opposition  to  the  proof  of  likelihood 
requirement  was  widespread,  with  most 
manufacturers  unwilling  and  reportedly 
unable  to  accept  responsibility  for  the 
consequences  of  inadequate  in-use 
maintenance.  Most  felt  this  additional 
burden  should  not  be  placed  on  the 
manufacturers;  instead.  American 
Motors  and  others  recommended  that 
vehicle  owners  be  encouraged  to  have 
maintenance  performed  through 
increased  public  awareness  or  the 
implementation  of  state  inspection/ 
maintenance  plans.  Some  commenters. 
such  as  Caterpillar,  felt  that  adequate 
market  incentives  already  exist  for 
maintenance  (especially  on  heavy-duty 
diesels).  and  that  vehicles  and  engines 
should  be  treated  like  other  marketplace 
products,  where  the  responsibility  rests 
with  the  owners. 


Numerous  comments  were  received 
on  EPA's  suggested  methods  of 
satisfying  the  proof  of  likelihood 
requirements.  With  respect  to  wammg 
lights  that  stay  on  until  the 
recommended  maintenance  is 
performed,  both  Volvo  White  and  the 
Department  of  Energy  (DOE)  pointed  out 
the  likelihood  that  such  devices  would 
be  disabled  in  heavy-duty  diesels  if 
perceived  as  a  hindrance,  even  though 
disconnection  of  warning  lights  would 
be  considered  a  form  of  tampering  by 
EPA.  Chrysler.  GM,  and  Ford  questioned 
the  value  of  a  second  warning  light  if 
one  light  is  currently  ineffective,  and 
Chrysler  suggested  the  impracticality  of 
separate  lights  for  each  of  the  individual 
critical  components.  AAA  agreed  that 
warning  lights  are  helpful,  but  they 
advised  against  messages  that  are  too 
vague  [e.g..  "Check  Engine").  GM  and 
others  felt  that  surveys  of  owners' 
intentions  would  be  a  needless  waste  of 
time  and  expense  because  the  majority 
of  the  customers  asked  would  respond 
in  a  positive  manner:  furthermore.  GM 
viewed  the  80  percent  favorable 
response  requirement  as  "arbitrarv'  and 
without  foundation."  Finally.  GM 
opposed  the  option  requiring 
manufacturers  to  provide  for  pre- 
payment of  maintenance  on  critical 
emission-related  components, 
questioning  both  EPA's  authority  to 
require  prepayment  and  the  cost- 
effectiveness  of  a  such  a  measure. 

The  remaining  issues  raised  by  the 
comments  dealt  with  the  points  of 
clarification  included  in  the  proposal. 
The  first  area  covered  is  clarification  of 
the  relationship  between  maintenance 
allowed  during  cerlification  and  that 
recommended  to  vehicle  purchasers  in 
their  owner's  manuals.  ElPA's  position 
that  the  maintenance  intervals  specified 
for  durability  testing  must  correspond  to 
those  which  are  recommended  for  in-use 
vehicles  was  strongly  opposed  by  most 
of  the  manufacturers  and  by  GM  in 
particular.  Aside  from  the  issue  of  EP.A's 
legal  authority  to  establish  in-use 
maintenance  recommendations 
(mentioned  earlier),  manufacturers 
questioned  the  ability  to  precisely 
duplicate  in-use  conditions  [e.g..  driving 
cycles,  fuels,  environmental  conditions) 
during  certification.  Based  on  this.  GM. 
Ford,  Chrysler,  and  others  expressed  the 
need  for  Hexibility  to  specify  more 
frequent  maintenance  intervals  to  their 
customers.  GM  stated  that  this 
limitation  on  the  in-use  maintenance 
allowed  to  be  recommended  would  force 
manufacturers  to  stop  production  of 
certain  vehicles  and  engines  unless  they 
were  willing  to  assume  an  unacceptable 
built-in  risk  of  recall. 
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Finally,  comments  were  received  in 
response  to  the  proposal's  clarification 
of  the  difference  between  inspections 
and  maintenance.  Both  GM  and 
Chrysler  contended  that  disallowing 
inspections  as  a  condition  for  recall  or 
warranty  would  increase  costs  to  the 
consumer,  because  the  manufacturers 
would  be  forced  to  call  for  automatic 
replacements  rather  than  relatively 
inexpensive  inspections.  Ford,  on  the 
other  hand,  supported  the  distinction 
between  the  two  as  long  as 
manufacturers  would  still  be  permitted 
to  recommend  inspections  that  are 
explicitly  identified  as  not  being 
required  for  warranty  or  recall  purposes: 
in  this  way,  Ford  feels  that  customers 
would  not  be  biased  into  thinking  that 
inspections  and  related  maintenance  are 
unnecessary. 

EPA  response  to  the  comments.  All  of 
the  comments  received  on  the  allowable 
maintenance  provisions  of  the  proposal 
were  reviewed  by  EPA  and  considered 
in  todays  promulgation  of  allowable 
maintenance  requirements.  » 

In  order  to  assess  the  comments  on 
allowable  maintenance  in  the  proper 
context,  it  is  first  necessary  to  realize 
that  the  proposed  provisions  arose  from 
a  significant  amount  of  past  action  by 
the  Agency.  Thus,  while  at  first  glance  it 
might  appear  from  the  comments  that 
EPA  was  introducing  a  significant 
conceptual  change  deserving  of  an 
independent  rulemaking  proposal  of  its 
own.  the  facts  are  quite  the  opposite. 
Allowable  maintenance  regulations 
have  been  in  place  since  the  early  1970s 
[see.  e.g..  36  FR  16905.  August  26, 1971: 
38  FR  21348.  August  7, 1973).  The 
fundamentals  of  the  allowable 
mamtenance  provisions  in  today's 
action  have  been  the  subject  of 
rulemaking  dialogue  between 
manufacturers  and  EPA  since  1979.  The 
basic  concepts  of  allowable 
maintenance  and  the  intervals  for 
heavy-duty  engines  were  presented  in  a 
final  rulemaking  (45  FR  4136,  January  21, 
1980)  and  discussed  in  these  supportmg 
documents:  (1)  Regulatory  Anaiysis  and 
Environmental  Impact  of  Final  Emission 
Regulations  for  1984  and  Later  Model 
Year  Heavy-Duty  Engines,  and  (2) 
Summary  and  Analysis  of  Comments  to 
the  NPRM:  -1983  and  Later  Model  Year 
Heavy-Duty  Engines  Proposed  Gaseous 
Emission  Regulations."  both  published 
in  December  1979.  These  heavy-duty 
regulations  were  followed  by  a  final 
rulemaking  promulgating  allowable 
maintenance  requirements  for  light-duty 
trucks  (45  FR  63734,  September  25. 1980] 
and  these  accompanying  documents:  (1) 
Regulatory  Analysis  and  Environmental 
Impact  of  Final  Emission  Regulations 


for  1984  and  Later  Model  Year  Light- 
Duty  Trucks,  and  (2)  Summary  and 
Analysis  of  Comments  on  the  NPRM  for 
Gaseous  Emission  Regulations  for  1983 
and  Later  Model  Year  Light-Duty 
Trucks,  both  released  in  May  1980. 

Even  the  concept  of  requiring  proof  of 
reasonable  likelihood  that  emission 
related  maintenance  will  be  performed, 
although  not  finalized  in  either  of  those 
actions,  was  proposed  and  commented 
upon.  For  both  light-duty  trucks  and 
heavy-duty  engines,  EPA  indicated  that 
these  provisions  would  probably  be 
needed  for  future  technology  and  would 
probably  be  reproposed  when  the  new 
NO,  standards  were  proposed  (45  FR 
63738,  September  25, 1980;  45  FR  4141. 
January  21,  1980). 

Finally,  EPA  indicated  in  its 
Advanced  Notice  of  Proposed 
Rulemaking  for  today's  NO,  standards 
that  promulgation  of  allowable 
maintenance  provisions  was  being 
anticipated,  and  discussed  the  concept 
of  "critical"  emission-related 
components  in  detail  (46  FR  5843. 
January  19, 1981).  The  Advance  Notice 
included  draft  regulations  detailing  the 
anticipated  program.  These  provisions 
were  commented  upon  by 
manufacturers,  and  because  of  the 
comments,  the  final  proposal  was 
modified  somewhat  to  respond  to 
objections  raised. 

The  majority  of  the  allowable 
maintenance  issues  raised  in  the 
previous  section  were  analyzed  as  part 
of  the  light-duty  truck  and  heavy-duty 
engine  rulemakings.  These  include  the 
basic  concepts  of  emission-related  and 
non-emission-related  maintenance, 
technologically  necessary  maintenance 
intervals,  the  establishment  of  all  the 
existing  intervals,  and  the  other 
provisions  already  embodied  in  the  1985 
allowable  maintenance  regulations 
(§5  86.085-25  and  86.085-38).  No  re- 
analysis  of  these  matters  beyond  that 
which  is  presented  below  has  been 
performed  (i.e..  the  allowable 
maintenance  issue  is  not  examined  in 
the  Regulatory  Impact  Analysis).  By 
way  of  the  references  to  the  above- 
mentioned  documents,  the  analyses  and 
responses  contamed  therein  are 
incorporated  into  the  following 
discussion. 

This  analysis  will  now  turn  to  the 
specific  areas  of  comment  outlined  in 
the  previous  section.  The  issue  of  EPA's 
legal  authority  to  establish  the 
maintenance  intervals  to  be 
recommended  to  vehicle  owners  was 
addressed  extensively  in  both  of  the 
earlier  rulemakings.  As  stated  then,  the 
necessary  authority  is  given  to  the 
Administrator  in  sections  206(d)  and 


207(c)(3)(A)  of  the  Act,  which  provide 
the  basis  for  EPA's  entire  certification 
and  durability  programs.  Section 
207(c)(3)  of  the  Act  specifically  requires 
that  vehicle  and  engine  manufacturers 
provide  owners  with  maintenance 
instructions  which  "correspond  to 
regulations  which  the  Administrator 
shall  promulgate."  Based  on  these 
provisions  and  their  legislative  history 
(H.R.  Rep.  No.  294,  95th  Cong..  Ist  Sess. 
295  (1977);  S.  Rep.  No.  252.  95th  Cong., 
1st  Sess  82  (1977)),  EPA  concludes  that 
it  has  adequate  legal  authority  to 
establish  technologically  necessary 
maintenance  intervals  for  certification 
and  to  require  that  in-use  maintenance 
recommendations  be  consistent  with 
these  specifications  [see  also 
Automotive  Parts  Rebuilders  v.  EPA.  720 
S.  2d  142,  150-151  (D.C.  Cir.  1983)). 
Furthermore,  the  claim  by  GM  that 
today's  regulations  embody  a 
"monumental"  change  is  undercut  by  the 
fact  that  the  basic  concept  of 
technologically  necessary  intervals  for 
emission-related  maintenance  was 
established  in  1980,  and  linking  owner's 
manual  maintenance  to  certification 
goes  back  to  the  eariy  1970'8,  as  detailed 
above.  GM  had  ample  opportunity  to 
raise  this  issue  in  the  earlier  forums  in 
which  it  actively  participated. 

The  statutory  provisions  on 
certification  testing  and  maintenance 
instructions  also  provide  EPA  with  the 
authority  to  limit  allowable  maintenance 
to  that  which  manufacturers  can  show  is 
likely  to  be  performed.  This  limitation  is 
a  natural  extension  of  EPA's  efforts  to 
ensure  that  the  vehicles  certified  by 
manufacturers  will  comply  with  the 
applicable  emission  standards  in  actual 
use.  Thus,  it  is  a  reasonable  exercise  of 
EPA's  authority  to  define  certification 
testing  parameters  and  regulate  the 
content  of  maintenance  instructions. 

In  response  to  the  proposed  extension 
of  existing  [ight-duty  truck  maintenance 
intervals  which  are  greater  t^an  50,000 
miles  to  light-duty  vehicles,  EPA 
acknowledges  its  error.  Manufacturers 
are  correct  in  citing  the  Act's  definition 
of  useful  life  for  light-duty  vehicles  as 
50,000  miles.  This  matter  has  been 
clarified  in  today's  regulations,  which 
state  that  no  allowable  maintenance 
provisions  apply  beyond  the  useful  life 
of  the  vehicle,  as  defined  by  the  Act. 

In  response  to  criticisms  of 
inadequate  justification  of  the  need  for 
and  levels  selected  for  light-duty  vehicle 
maintenance  intervals,  EPA  feels  that 
this  action  in  fact  represents  a  logical 
progression  from  regulations  for  3ie 
other  vehicle  classes.  The  basic  reasons 
for  establishing  the  light-duty  truck  and 
heavy-duty  engine  provisions — to  direct 
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the  focus  from  certification  to  in-use 
compliance  and  to  encourage 
manufacturers  to  develop  more  durable 
components  that  require  less 
maintenance — are  just  as  valid  for  light- 
duty  vehicles.  The  extension  of  light- 
duty  truck  maintenance  intervals  to 
light-duty  vehicles  was  based  on  the 
close  similarity  betwreen  the  two  classes 
in  terms  of  technology  and  usage 
patterns.  The  technical  feasibility  of  the 
light-duty  truck  intervals,  except  for 
those  components  newly  added  by  this 
rulemaking,  has  been  addressed  in  the 
previously  mentioned  rulemakings,  and 
the  intervals  that  have  been  judged 
appropriate  for  light-duty  trucks  will 
inherently  be  suitable  for  light-duty 
vehicles.  If  anything,  light-duty  veiiicles 
would  experience  a  less  demanding 
service  environment  than  do  light-duty 
trucks,  arguing  for  somewhat  less 
needed  maintenance  for  that  class  of 
vehicles.  Therefore,  EPA  finds  that  the 
manufacturers'  references  to  the  light- 
duty  vehicle  intervals  as  "arbitrary  and 
capricious"  are  incorrect  and  not 
supported  by  the  record. 

With  respect  to  the  lack  of  specific 
discussion  of  the  economic  and 
environmental  impacts  associated  with 
the  proposed  regulations,  the  reader  is 
again  referred  to  the  previous 
rulemakings.  In  support  of  the  heavy- 
duty  engine  rule  (45  FR  4136,  January  21, 
1980),  the  costs  and  benefits  associated 
with  the  allowable  maintenance 
provisions  were  estimated.  The  only 
significant  costs  projected  were  those  of 
increasing  the  noble  metal  loading  and 
volume  of  catalyst  systems  to  extend  the 
useful  life  from  50,000  miles  to  100.000 
miles  (the  effective  impact  of  the 
extended  maintenance  requirement). 
Other  components  were  found  to  be 
affected  in  such  minor  ways  as  to 
prevent  assignment  of  specific  cost 
estimates.  The  situation  was  similar 
with  regard  to  benefits.  The  only 
quantifiable  benefit  was  that  due  to 
reduced  emissions  from  improved 
catalyst  lifetimes.  For  other  components, 
file  effects  were  describable  in 
qualitative  terms,  but  there  was 
insufficient  information  to  allow  for 
quantitative  assessments.  While  the 
premise  that  reduced  requirements  for 
in-use  maintenance  would  in  turn 
produce  reduced  instances  of 
improperly  maintained  vehicles  was 
clear,  the  means  to  assign  specific 
values  to  those  improvements  were 
generally  lacking.  EPA  believed  that 
limiting  provisions  for  allowable 
maintenance  would  lead  to  improved 
durability  of  components,  improved  in- 
use  performance,  and  overall  reductions 
in  emissions.  Based  upon  the 


quantifiable  costs  and  benefits,  the 
allowable  maintenance  provisions  were 
found  to  be  one  of  the  most  cost 
effective  aspects  of  the  rulemaking.  EPA 
believes  that  the  non-quantifiable 
effects  of  those  provisions  made  the  rule 
more  reasonable  and  appropriate. 

Costs  and  benefits  were  also 
developed  in  support  of  the  light-duty 
truck  regiilations,  and  again,  the 
significant  costs  were  associated  with 
extending  catalyst  durability.  Benefits  in 
terms  of  HC  and  CO  reductions  were 
projected  to  result  from  fewer 
improperly  maintained  vehicles  in  the 
field.  Again,  quantifiable  impacts  were 
found  to  be  very  cost  effective  for  light- 
duty  trucks. 

Thus,  experience  from  prior 
rulemakings  has  shown  that  the 
individual  impacts  of  the  allowable 
maintenance  provisions  are  generally 
small,  and  that  their  cost  effectiveness  is 
very  good.  The  impacts  described  below 
associated  with  today's  allowable 
maintenance  provisions,  when 
compared  to  those  of  prior  rulemakings, 
fall  within  the  small,  non-quantifiable 
category  [i.e.,  the  most  significant  costs 
of  past  rulemakings  were  associated 
with  extending  the  catalyst  durability, 
which  is  not  affected  here).  Those 
impacts  that  are  identifiable  were 
shown  to  be  cost  effective  in  the 
previous  analyses;  therefore,  because 
the  situation  is  basically  the  same  here, 
no  additional  quantitative  analysis  was 
performed. 

Beyond  the  quantifiable  areas,  there 
are  very  important  intangible  reasons 
for  the  adoption  of  today's  allowable 
maintenance  provisions.  They  ser\'e  to 
focus  the  attention  of  manufacturers 
away  from  the  narrow  task  of  passing  a 
carefully  defined  certification  procedure 
and  toward  better  in-use  performance  of 
vehicles  and  engines.  They  also  provide 
insurance  that  manufacturers'  cost 
control  pressures  do  not  take  priority 
over  the  design  and  use  of  durable 
emission-related  components  and  that 
vehicle  owners  are  not  required  to 
perform  maintenance  that  should  not  be 
necessary  for  the  proper  performance  of 
their  vehicles. 

It  should  also  be  noted  that,  while  not 
generally  identified  separately,  any 
known  cost  impacts  of  the  allowable 
maintenance  provisions  are  included  in 
the  cast  estimates  for  today's  action.  For 
example.  EPA  has,  partly  in  response  to 
comments  about  the  need  for  continued 
improvements  in  the  in-use  durability  of 
trap  oxidizers,  increased  its  estimates  of 
necessary  trap  sizes.  Costs  associated 
with  other  hardware  components  are 
also  considered  to  be  for  items  of 


sufficient  durability  to  comply  with  the 
allowable  maintenance  restrictions. 

With  regard  to  costs  for  light-duty 
vehicles  under  the  new  allowable 
maintenance  provisions,  no  significant 
expense  is  expected  because  the 
relatively  small  extensions  of 
recommended  maintenance  intervals  to 
50.000  miles  (the  full  useful  life  of  light- 
duty  vehicles)  from  current  practice 
(which  generally  calls  for  maintenance 
at  about  the  35,000-mile  point)  will  not 
cause  significant  hardware  changes. 

With  respect  to  the  items  newly 
added  to  the  list  of  emission-related 
components,  no  significant  costs  are 
expected  because  of  the  basic 
mechanical  durability  of  such 
components  as  turbochargers, 
carburetors,  and  evaporative  canisters. 
Some  development  costs  might  have 
been  incurred  in  further  reducing  the 
failure  rate  of  oxygen  sensors  at  high 
mileages  under  the  100.000  mile 
maintenance  interval  EPA  had 
proposed.  However,  with  that  interval 
reduced  to  a  mileage  range  already 
being  attained  by  most  current  oxygen 
sensors  (to  be  discussed  below),  no 
significant  new  costs  should  be 
involved. 

In  response  to  comments  that  the 
light-duty  vehicle  provisions  should  be 
delayed  due  to  inadequate  leadtime. 
EPA  has  reviewed  this  question 
carefully  and  finds  no  basis  for  delay. 
Two  basic  reasons  for  needing  more 
leadtime  would  be.  first,  insufficient 
time  to  comment,  or  second,  inadequate 
time  to  comply  with  the  provisions.  With 
respect  to  the  first  point,  the  basic 
aspects  of  the  proposal  have  been 
extensively  reviewed  and  commented 
upon  in  the  other  rulemakings  cited 
above.  The  Agency  believes  that  this 
fact,  plus  the  amount  of  time  for  public 
comment  provided  in  the  course  of 
today's  rulemaking,  has  been  more  than 
adequate.  As  for  providing  adequate 
time  to  comply  with  the  allowable 
maintenance  provisions,  the  Agency 
sees  no  significant  burden  beyond  that 
of  compliance  with  the  ,\0,  and 
particulate  standards  promulgated 
today.  EPA's  analysis  of  required 
leadtime  for  these  standards  includes, 
for  example,  the  need  to  develop  a  high- 
mileage  particulate  trap-oxidizer,  which 
is  the  component  EMA  identified  as 
needing  more  time  to  gain  high-mileage 
experience. 

With  respect  to  the  heavy-duty  engine 
manufacturers'  desire  to  gain  more 
knowledge  of  trap-oxidizer  performance 
before  being  subject  to  required 
maintenance  intervals  on  traps,  ElPA 
believes  that  the  intervals  set  for  traps 
represent  the  minimum  acceptable  life 


10642 


Federal  Register  /  Vol.  50.  No.  51  /  Friday,  March  15,  1985  /  Rules  and  Regulations 


for  this  component.  Reasonable  high- 
mileage  performance  with  minimal 
maintenance  requirements  is  essential 
in  ensuring  effective  operation  of  the 
trap  throughout  the  useful  life  of  the 
vehicle.  Therefore,  this  requirement 
should  be  viewed  as  a  design  parameter 
in  the  development  of  diesel  particulate 
traps  and  thus  is  appropriately 
introduced  at  this  time.  EPA's  analysis 
of  trap  feasibility  and  cost  has  included 
consideration  of  lifetime  durability 
issues,  and  the  Agency  has  concluded 
that  long-lived  traps  will  be  available  as 
required.  Of  course,  the  Agency  remains 
open  to  further  evaluation  of  this  issue 
as  trap  development  proceeds.  The 
minimum  maintenance  interval  for  traps 
can  be  reviewed  in  the  future  if  the 
situation  warrants. 

Probably  the  most  uniformly  criticized 
maintenance  requirement  was  the 
100,000-mile  interval  proposed  for 
oxygen  sensors,  with  manufacturers 
recommending  30,000  to  60,000  miles  as 
appropriate  intervals.  In  response  to 
these  comments,  EPA  has  closely 
reviewed  available  information  on 
current  maintenance  practices  within 
the  industry  and  the  high-mileage 
performance  of  oxygen  sensors.  As 
detailed  in  the  report  "Durability  of 
Oxyf^en  Sensors."  •  EPA's  in-use  data 
show  that  the  majority  of  oxygen 
sensors  currently  in  use  perform 
satisfactorily  to  at  least  80.000  miles, 
with  a  failure  rate  of  approximately  10 
percent  or  less.  Based  on  these  findings, 
EPA  blieves  that  extension  of  the 
current  50,000-mile  interval  (as  already 
established  for  light-duty  trucks)  is 
justified.  However,  since  currently 
available  data  do  not  support  the 
originally  proposed  100,000-mile 
interval,  EPA  has  revised  the 
maintenance  interval  for  oxygen  sensors 
to  80,000  miles. 

No  revisions  have  been  made  to  the 
100.000-mile  intervals  proposed  for  other 
components,  including  evaporative 
canisters,  electronic  engine  controls,  air 
injection  systems,  and  carburetors, 
which  are  all  viewed  as  components 
with  no  extensive  routine  maintenance 
requirements.  Manufacturers"  comments, 
in  general,  included  no  evidence  or 
rationale  to  effectively  dispute  this 
position.  Instead,  manufacturers 
expressed  the  opinion  that  the  intervals 
were  excessively  long,  but  provided  no 
substantive  data  to  support  this 
position.  The  100,000-mile  interval 
specified  for  turbochargers  on  gasoline- 
fueled  vehicles  and  trucks  was  carried 
over  from  the  specification  for  the 
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lighter  classes  of  heav^-duty  diesels, 
implemented  with  the  earlier 
rulemaking.  This  is  appropriate, 
considering  the  common  useful-life  and 
use  patterns  of  gasoline-fueled  and 
diesel  engines  in  these  vehicles.  In 
response  to  Ford's  interpretation  of  the 
carburetor  maintenance  allowed  by  the 
proposed  regulations,  the  final 
regulations  clarify  that  the  carburetor 
cannot  be  rebuilt  or  overhauled  prior  to 
100,000  miles  of  use;  however, 
adjustments  to  the  idle  mixture  can  be 
made  at  50,000  miles  (as  specified  by  the 
maintenance  interval  assigned  to  this 
component). 

In  requiring  that  manufacturers  offer 
reasonable  proof  that  recommended 
maintenance  on  critical  components  will 
indeed  be  performed  in  use,  EPA  has 
been  mindful  of  the  parallel 
responsibility  of  the  vehicle  or  engine 
owner  to  perform  reasonable 
maintenance.  It  is  for  this  reason  that 
EPA  has  carefully  limited  the 
requirement  to  only  those  components 
which  are  critical  for  emissions  control 
and  which  will  not  otherwise  visibly 
affect  the  vehicle's  operation.  Further, 
EPA  has  provided  specific  and 
reasonable  means  for  making  an 
acceptable  showing  of  likelihood,  some 
of  which  fall  well  short  of  conclusively 
establishing  proof  of  actual 
maintenance.  This  has  been  done  to 
limit  the  responsibility  of  the 
manufacturer  to  a  reasonable  level, 
while  at  the  same  time  providing  the 
incentive  to  not  require  maintenance  on 
these  components  unless  truly  needed. 

Because  of  the  way  it  has  been 
established  and  limited,  EPA  believes 
that  the  proof  of  maintenance 
requirement  for  critical  emission-related 
components  presents  minimal  burden  to 
manufacturers.  Indeed,  if  market 
incentives  already  exist  for  heavy-duty 
diesel  maintenance,  as  Caterpillar 
continds,  then  the  impact  of  additional 
EP.A.  regulation  in  this  area  should  be 
minor.  If  it  is  not,  the  additional  burden 
placed  on  the  manufacturers  will  be 
small  in  view  of  the  limited  number  of 
components  affected  and  the  leniency  of 
the  proof  requirements  as  described 
above. 

EPA  would  again  like  to  emphasize 
(as  was  done  in  the  proposal)  the  limited 
number  of  components  affected  by  the 
proof  of  likelihood  requirement.  Because 
proof  of  likelihood  is  not  required  for 
components  whose  maintenance 
intervals  are  beyond  full  useful  life,  this 
requirement  has  no  impact  on  light-duty 
vehicles  whatsoever.  Further,  since  the 
intervals  for  four  of  the  six  critical 
components  of  light-duty  trucks  and 
heavy-duty  gasoline-fueled  engines  fall 


within  10,000  to  20.000  miles  of  the  full 
useful  life  periods  for  these  two  classes, 
EPA  expects  that  most  manufacturers 
will  extend  these  intervals  by  the  slight 
additional  mileage  necessary  to  avoid 
the  proof-of-likelihood  requirement.  For 
heavy-duty  diesel  engines,  only 
particulate  traps,  exhaust  gas 
recirculation  systems,  electronic  engine 
controls,  and  positive  crankcase 
ventilation  valves  are  subject  to  this 
requirement. 

One  specific  aspect  of  the  means 
available  for  demonstration  of 
reasonable  likelihood  which  received 
significant  adverse  comment  was  the 
requirement  for  dual  warning  light 
indicators.  EPA  agrees  with.the 
comments  that  an  additional  light  will 
not  significantly  enhance  the 
effectiveness  of  this  option.  Therefore, 
in  the  final  rule  the  requirement  has 
been  reduced  to  that  of  only  a  single 
light. 

EPA's  final  responses  address'the 
allowable  maintenance  issues  clarified 
in  the  proposal:  Certification  versus  in- 
use  maintenance  and  inspections  versus 
maintenance.  In  response  to  confments 
on  the  first  issue.  EPA  emphasizes  that 
the  certification  program  is  intended  to 
demonstrate  the  reasonable  likelihood 
that  vehicles  will  meet  their  emission 
standards  in  use  as  warranted  by  the 
manufacturer.  To  make  this 
demonstration,  the  certification  program 
must  take  into  account  maintenance 
practices  upon  which  the  manufacturers 
are  warranting  their  vehicles.  To 
preserve  the  integrity  of  the 
demonstration,  no  additional  emission- 
related  maintenance  than  that 
conducted  during  certification  can  be 
required  in  use  as  a  condition  for 
emissions  warranty  coverage.  However, 
the  Agency  will  allow  manufacturers  to 
recommend  additional  maintenance 
provided  that  the  instructions  clearly 
state,  in  a  form  approved  by  the 
Adm.inistrator,  that  such  maintenance  is 
not  necessary  to  maintain  emission 
warranty  coverage  or  manufacturer 
recall  liability. 

In  making  the  connection  between 
certification  and  in-use,  it  is  important 
to  note  that  the  maintenance  intervals 
as  originally  developed  for  heavy-duty 
vehicles  and  light-duty  trucks  were 
established  based  upon  in-use 
performance  and  practice. 
Manufacturers  in  their  comments  have 
implied  that  the  maintenance  intervals 
are  appropriate  for  certification  testing, 
but  not  for  in-use.  This  position  is 
contrary  to  the  facts. 

The  derivation  of  all  allowable 
maintenance  intervals  has  been  based 
exclusively  on  data  concerning  in-use 
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operation.  As  described  in  the  preamble 
to  the  final  light-duty  truck  provisions 
(45  FR  6373a  September  25.  1980). 
maintenance  intervals  for  most  of  the 
components  addressed  were  the  longest 
intervals  that  any  manufacturer 
recommended  for  that  item  in  its 
owner's  manual.  Starting  from  that 
point,  some  intervals  were  adjusted  as 
needed  in  response  to  public  comments 
[e.g..  spark  plug  change  intervals  were 
adjusted  to  account  for  the  difference 
between  usmg  leaded  versus  unleaded 
fuels  in  some  vehicles). 

The  fact  that  all  of  the  allowable 
mamtenhnce  mtervals  are  in  use 
intervals  eliminates  the  contention  of 
those  mamifactarers  arguing  for  the 
option  of  requiring  more  maintenance  in 
their  owner's  manuals.  If  indeed  there  is 
a  difference  in  the  amount  of 
maintenance  which  is  required  on 
certification  durability  vehicles 
compared  to  in-use  vehicles  (which 
there  should  not  be  m  a  properly 
designed  program),  then  that  difference 
indicates  the  need  for  less  maintenance 
on  the  durability  vehicles  than  what  is 
specified  in  the  regulations.  While 
manufacturers  are  not  free  to  require 
additional  maintenance  of  users,  they 
are.  of  course,  free  to  reduce 
maintenance  on  durability  vehicles  if 
they  so  desire. 

The  final  point  commented  upon  was 
the  wording  change  to  make  it  clear  that 
inspections  do  not  constitute 
maintenance  because  they  reveal  rather 
than  prevent  part  failure  (see  40  CFR 
86.082-2).  Thus  inspections  do  not 
assure  the  proper  functioning  of  the 
emission  control  system,  and  may  not  be 
specified  as  scheduled  maintenance 
items  required  to  maintain  emissions 
warranty  or  recall  protection.  Some 
manufacturers  argued  that  this  would 
lead  to  increased  cost,  whereas  Ford 
said  it  would  not  and  supported  the 
distinction. 

.  There  are  two  reasons  why  EPA  does 
not  expect  this  requirement  to  actually 
increase  costs.  First,  the  areas  where 
inspections  are  currently  employed  by 
manufacturers  are  in  low-mileage 
applications,  well  below  ,50,000  miles. 
These  requirements  are  eliminated 
entirely  by  today's  m.Tintenance 
intervals,  which  are  at  50,0(X)  miles  or 
above  for  all  items  except  spark  plugs. 
For  light-duty  vehicles,  then,  essentially 
no  emission-related  maintenance  is 
allowed  within  the  vehicle's  useful  life, 
whether  inspection  or  otherwise. 
Beyond  that  point,  the  regulations  do  not 
govern  and  the  manufacturer  is  able  to 
establish  its  own  requirements. 
Therefore,  the  issue  does  not 
significantly  affect  light-duty  vehicles. 


For  light-duty  trucks  and  heavy-duty 
engines,  again  no  significant  emission- 
related  maintenance  is  permitted  below 
50,000  miles.  At  higher  m.iieages.  current 
manufacturer  practice  is  generally  to 
require  maintenance  rather  than 
inspection,  sc  no  significant  impact  is 
expected  for  these  vehicles  either. 

EPA  recognizes  that  some 
manufacturers  believe  that  inspections 
at  relatively  low  mileages  may  lead  to 
early  identification  and  correction  of 
isolated  problems.  This  may  be  the  case 
and  EPA  intends  to  allow  such 
inspections.  However,  these  inspections, 
being  more  frequent  than  that 
maintenance  which  should  be 
technologically  necessary,  cannot  be  a 
requirement  for  emissions  warranty  or 
recall  coverage.  Thus,  the  final 
regulations  allow  the  inclusion  of 
recommended  inspections  in  the 
maintenance  instructions,  provided  that 
the  instructions  clearly  state,  in  a  form 
approved  by  the  Adniinistrator.  that 
such  inspections  are  not  necessary  for 
emission  warranty  coverage  or 
manufacturer  recall  liability. 

Conclusions,  in  summary,  today's 
allowable  maintenance  provisions 
establish  minimum  technologically 
necessary  maintenance  intervals  for 
emission-related  components  of  light- 
duty  vehicles  and  revise  certain  existing 
requirements  for  light-duty  trucks  and 
heavy-duty  engines.  The  concept  of 
"critical"  emission-related  components 
and  the  associated  proof-of-l:kelihood 
requirements  for  maintenance  during  the 
vehicle's  useful  life  are  also  established 
in  this  rule. 

This  action  also  promulgates  wording 
changes  clarifying  the  existing 
provisions  specifying  the  relationships 
between  certification  and  in-use 
maintenance  requirements  and 
inspections  versus  maintenance.  These 
two  items,  since  they  involve  only 
matters  of  clarification  to  the  existing 
regulations,  are  not  affected  by  the 
leadtime  constraints  which  have  led  to 
the  delay  in  the  rest  of  the  rulemaking 
from  1987  to  1988.  Therefore  they  are 
being  retained  as  effective  for  the  1987 
model  year  as  proposed. 

Today's  regulations  or  allowable 
maintenance  are  consistent  with  those 
provisions  proposed  (49  FR  40258, 
October  15,  1984).  Except  for  a  few 
clarifications  of  wording,  there  are  only 
two  changes  from  the  proposal.  The  first 
is  the  reduction  in  the  minimum 
technologically  necessary  maintenance 
interval  for  oxygen  sensors,  from  the 
proposed  100.000  miles  to  an  interval  of 
80.000  miles.  The  second  change  is  the 
deletion  of  the  requirement  to  use  two 
indicator  lights  in  systems  used  to  signal 


the  owner  of  the  need  for  critical 
emission  related  maintenance.  Only  one 
light  is  now  required. 

H.  Hea\y-Duty  Engine  Test  Procedure 

Revisions 

Review  of  the  proposal.  The  proposed 
rule  included  several  revisions  to  the 
heavy-dufy  engine  test  procedures 
contained  in  Subpart  N  of  40  CFR  Part 
86.  These  were  the  Liclusion  of 
particulate  testing  and  measurement 
procedures  for  heavy-duty  diesel 
engines,  the  specification  of  conlmuous 
NO,  measurement  for  diesel  engines, 
and  other  minor  technical  corrections. 

The  incorporation  of  particulate 
testing  procedures  for  heavy-duty  dies(;l 
engines  is  fundamentally  related  to  the 
establishment  of  particulate  emission 
standards.  This  action  required 
numerous  levisions  within  Subpart  N, 
which  are  detailed  in  Table  1  of  the 
Appendix.  The  procedure  is  basically 
the  same  as  that  proposed  in  the  heavy- 
duty  diesel  particulate  proposal  ( >6  FR 
1910,  January  7, 1981), 

The  particulate  measurement 
procedure  requires  that  the  exhaust  be 
cooled  to  125°F  primarily  by  dilution 
with  room  air  (in  a  dilution  tunnel)  and 
proportional  sampling  of  the  diluted 
exhaust  stream.  Dilution  and  cooling 
ran  be  accomplished  in  either  one  or 
I.VO  steps.  Proportional  sampling  can 
also  be  accomplished  in  either  of  two 
ways:  through  the  use  of  two  constant 
mass  samplers  (one  for  the  sample  and 
one  for  the  entire  diluted  exhaust),  or 
through  the  use  of  a  variable  mass 
sampler  which  maintains  a  constant 
proportion  with  the  standard  constant 
volume  sampler.  For  comfilete  details, 
the  reader  is  referred  to  the  regulations 
appearing  at  the  end  cf  today's  notice. 

Issues  raised  by  the  comments. 
Individual  manufacturers  did  not  have 
many  comments  on  tlie  proposed 
revisions  to  Subpart  N.  The  comments 
made  were,  for  the  most  part, 
coordinated  by  the  Engine 
Manufacturers  Association  (E.M.^).  Th.e 
issues  raised  by  the  comments  can  be 
placed  in  four  general  groups. 

The  firs'  group  of  issues  includes 
those  which  were  essentially  accepted 
by  EPA  and  incorporated  into  the  final 
regulations.  These  included  clarification 
of  engine  exhaust  system  specifications, 
elimination  of  the  need  to  filter  prima.'^ 
and  secondary  dilution  air,  clarification 
of  the  temperature  specifications  for  gas 
flowing  into  sampling  system 
instrumentation  and  sample  pumps 
applied  to  the  specific  type  of  sampling 
being  described,  relaxation  of  the 
specifications  for  weighing  balance 
accuracy  and  precision,  filler  handling 
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procedures,  plus  a  number  of  minor 
technical  changes,  clarifications  and 
typographical  corrections. 

The  second  group  of  issues  includes 
those  which  were  not  accepted  by  EPA. 
These  recommendations  all  had  the 
potential  to  significantly  affect  the  mass 
of  particulate  measured.  Overall,  the 
amount  of  data  available  was 
inadequate  or  showed  conflicting 
results,  but  supported  the  possiblity  that 
measured  particulate  mass  could  be 
affected.  These  recommendations 
included  the  elimination  of  the  86*F 
upper  temperature  limit  on  dilution  air 
(primary  and  secondary),  applying  the 
125*F  temperature  specification  for 
single  dilution  systems  at  the  primary 
tunnel  sample  zone  rathei*ihan  the  filter 
face,  raising  the  non-proportionality 
limit  (between  tunnel  and  sample  flow) 
from  ±5  percent  to  ±7  percent,  adding 
a  humidity-related  correction  factor  for 
particualte  measurements,  adding  a  fuel 
sulfur  correction  for  particualte 
measurement,  and  raising  or  eliminating 
the  upper  test  cell  temperature  limit 
during  natural  engine  cool-down  of  86*F. 

The  third  group  of  issues  are  those 
upon  which  EPA  specifically  requested 
comment  in  the  proposed  rule.  These 
issues  were  the  accuracy  of  the  current 
NO,  humidity  correction  factor  for 
diesel  engines,  the  appropriateness  of 
the  current  cycle  performance  statistic 
pertaining  to  the  standard  error  for 
horsepower,  the  desirability  of  adding  a 
standard  calibration  procedure  for  the 
throttle  control  system  for  gasoline- 
fueled  engines,  and  the  desirability  of 
changing  the  current  primary  torque 
measurement  method  to  an 

electronically-compensated  case-load 
system. 

The  fourth  group  of  comments  did  not 
relate  to  Subpart  N  per  se,  but  were  still 
related  to  heavy-duty  engine  testing. 
These  comments  requested  the 
elimination  of  the  current  smoke 
standard  for  diesel  engines,  the 
designation  of  a  third  party  to  generate 
official  test  data  when  the 
measurements  of  EPA  and 
manufacturers  disagree,  and  allowance 
to  use  instrumentation  which  EPA  had 
approved  as  being  equivalent  to  CFR- 
specified  instrumentation. 

EPA  response  to  the  comments.  A 
thorough  summary  and  analysis  of  all 
comments  related  to  the  test  procedures 
is  included  in  an  appendix  to  the  RIA. 

The  first  group  of  comments  were  of  a 
relatively  minor  nature,  and  were  able 
to  be  addressed  quickly.  Most  involved 
matters  of  consistency  or  the  correction 
of  obvious  errors.  The  rest  could  be 
analyzed  without  gathering  additional 
data,  such  as  the  precision  and  accuracy 
required  of  the  particulate  weighing 


balance.  In  all  cases  but  one,  this 
consisted  of  accepting  the  recommended 
revisions.  This  one  exception  concerned 
the  proposed  specifications  for 
accurately  measuring  and  maintaining 
flow  proportionality  between  the 
primary  tunnel  and  the  sample  flow. 
EMA  recommended  a  performance 
specification.  However.  EPA  retained 
the  proposed  design  specifications  but 
included  both  clarifications  on 
proportionality  and  conditioned 
acceptance  of  alternate  procedures.  EPA 
believes  that  resolution  of  the  issue  in 
this  manner  will  satisfy  the 
manufacturers'  concerns  even  though  it 
does  not  take  the  exact  form 
recommended  by  the  manufacturers. 

The  second  group  of  comments  listed 
above  involved  procedural  changes 
which  could  substantially  affect  the 
mass  of  particulate  measured.  While 
there  was  a  general  lack  of  adequate 
data  upon  which  to  base  a  decision,  the 
limited  data  available  supported 
retention  of  the  current  procedures.  The 
proposed  particulate  procedure  has 
been  used  by  EPA  and  industry  since  its 
publication  as  an  EPA  recommended 
practice  in  1979.  Thus,  no  substantive 
revisions  should  be  made  lightly.  Also, 
since  all  particulate  data  referred  to  in 
this  rulemaking  were  generated  using 
the  proposed  test  procedure,  the 
technical  feasibility  of  the  standards 
being  finalized  today  is  not  in  question. 
EPA  remains  open  to  receiving 
additional  data  pertaining  to  these 
issues  which  demonstrate  an  absence  of 
effect  on  particulate  measurements,  or 
provide  for  suitable  correction  of  such 
effects.  However,  the  only  issue  raised 
which  appears  to  require  further 
resolution  is  that  pertaining  to  the 
inclusion  of  water  associated  with 
sulfate  in  the  measured  particulate 
mass.  While  this  is  not  a  substantive 
issue  with  respect  to  the  model  year 
1988  standards,  as  outlined  above,  it 
may  be  with  respect  to  the  model  year 
1991  standards  if  sulfate  levels  in  the 
exhaust  change  dramatically.  Sufficient 
time  is  available  to  provide  for  the 
timely  resolution  of  this  issue. 

The  third  group  of  issues  listed  above, 
which  had  been  raised  by  EPA.  were 
analyzed  and.  based  on  this  analysis,  no 
changes  to  the  proposed  rules  were 
made. 

As  the  issues  contained  in  the  fourth 
group  vary  widely  in  nature,  the 
resolution  of  each  is  described 
separately.  A  comment  recommending 
elimination  of  the  smoke  regulations 
was  based  on  the  belief  that  low 
particulate  standard  levels  will  also 
result  in  low  smoke  levels.  However,  the 
purpose  of  the  smoke  standards  is  to 
control  smoke  under  worst-case 


conditions,  which  are  quite  different 
from  the  average  transient  cycle 
conditions  which  are  the  focus  of  the 
particulate  standards  being  finahzed 
today.  High  smoke  and  thus  high 
particulate  levels  during  these  short 
worst-case  conditions  will  not 
significantly  affect  average  particulate 
levels,  so  the  current  level  of  smoke 
control  would  not  be  guaranteed  with 
only  the  particulate  standards.  Thus,  the 
smoke  standards  should  be  retained. 

The  issue  concerning  instrumentation 
specified  in  the  CFR  refers  to  the 
requirement  that  manufacturers  must 
provide  equipment  "specified  by  the 
Administrator  when  testing  is  being 
performed  at  the  manufacturer's  facility 
at  EPA's  request."  The  commenter 
requested  this  be  changed  to  equipment 
"approved  by  the  Administrator,"  the 
difference  being  the  addifional 
allowance  of  equipment  "approved"  by 
EPA  as  being  "equivalent"  to  that 
specified  in  the  CFR.  As  this  is  clearly 
reasonable,  this  change  is  being  made. 

The  comment  regarding  the 
designation  of  "official  test  data" 
recommended  that  official  test  data  be 
determined  by  using  an  independent  lab 
rather  than  use  of  EPA's  data  (in  the 
event  of  a  substantial  difference 
between  EPA  and  the  manufacturers). 
The  designation  of  EPA's  data  as  the 
official  data  has  been  in  effect  since  the 
implementation  of  emission  standards  in 
the  early  1970's.  As  no  evidence  was 
presented  demonstrating  why  the 
current  approach  was  inadequate,  no 
change  is  being  made  at  this  time. 

IV.  Economic  Impact 

The  complete  economic  analysis  of 
this  rule  is  contained  in  the  Regulatory 
Impact  Analysis  (RIA),  which  is 
available  in  the  docket.  The  highlights  of 
the  analysis  are  summarized  here.  All 
figures  are  in  1984  dollars,  and  a  10 
percent  discount  rate  is  assumed. 

Light-Duty  Trucks.  Only  the  cost  of 
the  NO,  standards  at  low  altitude  are 
summarized  here.  As  has  already  been 
discussed  above,  as  well  as  in  the 
proposal.  EPA  believes  that  the  costs  of 
the  high-altitude  standards  and  other 
regulatory  provisions  for  light-duty 
trucks  will  be  insignificant.  Thus,  the 
estimates  in  the  following  discussion 
refer  to  only  the  costs  of  the  low-altitude 
light-duty  truck  NO,  standards. 

The  total  5-year  (1988-92)  cost  to  the 
manufacturers,  discounted  to  1988,  is 
estimated  to  be  $427  million.  This 
estimate  includes  research  and 
development  costs,  the  costs  of 
recertification  testing,  and  all  necessary 
hardware  for  1988  through  1992  model 
year  light-duty  trucks.  Since  no  changes 
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in  fuel  economy  or  other  operating  and 
maintenance  costs  are  projected  to 
result  from  these  standards,  the  total  5- 
year  aggregate  cost  to  the  nation  for 
these  standards  is  also  $427  million 
discounted  to  1988. 

Manufacturers  are  projected  to 
recover  these  „ost8  through  estimated 
increases  in  the  prices  of  average  new 
1988-92  model  year  light-duty  trucks  of 
$27  (gasoline-fueled)  and  $37  (diesel). 

Gasoline-fueled  heavy-duty  engines. 
The  6.0  NO,  standard  being 
implemented  in  model  year  1988  is 
estimated  to  result  in  costs  to  the 
manufacturers  of  $7.9  million  over  the 
1988-90  period,  discounted  to  1988.  This 
estimate  includes  research  and 
development  costs  and  recertification 
testing  prior  to  1988,  as  well  as  the  cost 
of  necessary  hardware  on  1988, 1989, 
and  1990  mode!  year  gasoline-fueled 
heavy-duty  engines.  With  no  fuel 
economy  impact  or  changes  in  operating 
and  maintenance  costs  projected,  $7.9 
million  is  also  the  estimated  3->ear 
(1988-90)  aggregate  cost  to  the  nation 
discounted  to  1988.  Manufacturers  are 
expected  to  recover  these  costs  through 
an  estimated  increase  of  about  $7  in  the 
purchase  price  of  a  new  1988  through 
1990  model  year  gasoline-fueled  heavy- 
duty  engine. 

The  5.0  NO,  standard  being 
implemented  in  model  year  1991  is 
estimated  to  result  in  costs  to  the 
manufacturers  of  $14.2  million  over  the 
1991-93  period,  discounted  to  1991.  As  in 
the  previous  estimates,  this  includes 
research  and  development  and 
recertification  testing  prior  to  1991,  as 
well  as  the  cost  of  necessary  hardware 
on  1991-93  model  year  gasoline-fueled 
heavy-duty  engines.  No  fuel  economy 
impacts  or  changes  in  operating  and 
maintenance  costs  are  expected  to 
result,  thus  $14.2  million  also  represents 
EPA's  estimate  of  the  3-year  (1991-93) 
aggregate  cost  to  the  nation  of  this 
standard,  discounted  to  1991. 

Manufacturers  are  projected  to 
recover  these  costs  through  and 
estimated  increase  of  about  Sl4  in  the 
purchase  price  of  an  average  new  1991- 
93  model  year  gasoline-fueled  heavy- 
duty  engine.  This  estimated  increase  is 
relative  to  1988-90  costs. 

Heavy-duty  diesel  engines.  Today's 
notice  promulgates  revised  NO, 
standards  for  the  1988  through  1990 
model  years,  and  for  1991  and  later 
model  years.  Various  particulate 
standards  are  being  promulgated  for  the 
1988  through  1990  model  years,  the  1991 
through  1993  model  years,  and  for  1994 
and  later  model  years.  Cost  estimates 
are  presented  for  1988-90  and  1991-93 
for  each  pollutant  and  in  total,  and  for 
1994-96  for  the  third  phase  particulate 


standard.  In  ail  cases,  the  term  'cost  to 
the  manufacturer"  refers  to  the  total 
costs  of  research  and  development, 
recertification  testing,  and  necessary 
hardware  for  three  model  years' 
production  of  heavy-duty  diesel  engines. 

1988:  The  cost  to  the  manufacturers  of 
the  6.0  NO,  standard  is  estimated  to  be 
$66.4  million  and  the  cost  of  the  0.60 
particulate  standard  is  estimated  to  be 
$43.9  million,  for  a  total  cost  to  the 
manufacturers  of  $110.3  million.  All  of 
these  estimates  are  discounted  to  1988. 

These  costs  are  expected  to  be 
recovered  by  the  manufacturer  through 
increases  of  $115  in  the  purchase  price 
of  an  average  1988-90  model  year 
heavy-duty  diesel  engine.  Of  this 
estimate,  $69  is  attributable  to  the  NO, 
standard  and  $46  is  attributable  to  the 
particulate  standard.  Fuel  economy' 
penalties  in  the  range  of  0  to  2  percent 
may  occur  in  the  first  year  (1988)  as  a 
result  of  the  NO,  standard.  1  hese 
penalties  are  projected  to  decrease,  and 
eventually  be  eliminated,  over  time. 

The  3-year  aggregate  cost  to  the 
nation,  discounted  to  1988,  for  the  model 
year  1988  NO,  and  particulate  standards 
is  thus  estimated  to  be  $111  million  to 
$592  million,  depending  on  the  degree  of 
fuel  economy  penalty.  This  breaks  down 
as  $67  million  to  $548  million  for  the  NO, 
standard,  again  depending  on  the  fuel 
economy  penalty,  and  $44  million  for  the 
particulate  standard. 

1991:  The  3-year  cost  to  the 
manufacturers  of  the  5.0  NO,  standard  is 
estimated  to  be  $73  million,  and  the  cost 
to  the  manufacturers  of  the  trap-based 
0.25  particulate  standard  (with  0.10  for 
urban  buses)  is  estimated  to  be  $403 
million,  both  discounted  to  1991.  The 
total  discounted  cost  to  the 
manufacturers  of  the  1991  model  year 
standards  is  thus  estimated  to  be  $476 
million. 

These  standards  are  expected  to 
result  in  a  first  price  increase  for  an 
average  new  heavy-duty  diesel  engine  of 
$404.  Of  this  estimate,  $68  is  attributable 
to  the  NO,  standard  and  $336  is 
attributable  to  the  particulate  standard. 
The  particulate-related  portion  of  the 
first  price  increase,  and  therefore  the 
total  as  well,  will  be  somew'hat  higher 
initially  due  to  the  increased  need  for 
traps  in  the  first  few  years;  the  $336  and 
$404  estimates  thus  represent  estimates 
of  the  stabilized  first  price  increase. 

The  estimated  fuel  economy  penalty 
due  to  the  NOx  standard  is  between  0 
and  1  percent  in  the  first  year  (1991). 
decreasing  by  1993  to  the  stabilized 
penalty  estimated  at  0.5  percent.  The 
maximum  1  percent  penalty  translates  to 
an  estimated  $348  per  vehicle  increase 
in  discounted  lifetime  fuel  costs  on  a 
fleetwide  basis. 


In  the  case  of  particulate,  a  fuel 
economy  penalty  of  1  to  1.5  percent  is 
projected  to  occur  for  those  non-bus 
engines  equipped  with  traps,  with  only 
the  higher  estimate  applicable  to  urban 
bus  engines  which  must  meet  a  more 
stringent  0.10  particulate  standard  in 
model  years  1991-93.  This  translates  to 
an  estimated  $227  to  $330  per  vehicle 
increase  in  discounted  lifetime  fuel  costs 
on  a  fleetwide  basis,  with  about  60 
percent  of  non-bus  engines  and  100 
percent  of  bus  engines  being  equipped 
with  traps.  Traps  will  also  result  in  an 
estimated  fleetwide  average  increase  of 
$62  in  discounted  lifetime  maintenance 
costs.  As  was  true  in  the  case  of 
estimated  first  price  increase,  these 
costs  may  be  some^yvhat  higher  initially 
due  to  the  increased  need  for  traps  in 
the  first  few  years,  and  these  figures 
thus  represent  estimates  of  the 
stabilized  changes  in  operating  and 
maintenance  costs.  Combining  the 
stabilized  estimates  of  first  price 
increase  and  operating  (fuel  economy 
penalty  and  maintenance)  cost  increases 
yields  an  estimate  of  $625  to  $728  for  the 
stabilized  total  increase  in  cost  for  an 
average  heavT-duty  diesel  engine  on  a 
fleetwide  basis. 

The  three-year  (1991-93)  aggregate 
cost  to  the  nation  of  the  1991  model  year 
.NO,  standard  is  estimated  to  be 
between  $73  million  and  S358  million, 
discounted  to  1991,  with  the  range 
corresponding  to  the  0-to-l  percent 
range  in  estimated  fuel  economy 
penalty.  The  3-year  aggregate  cost  to  the 
nation  of  the  1991  model  year 
particulate  standards,  also  discounted  to 
1991.  is  estimated  to  be  between  $746 
million  and  $668  million,  with  the  range 
resulting  from  the  range  of  estimated 
fuel  economy  penalties  on  a  fleetwide 
basis. 

199-}:  The  particulate  standard  will 
drop  to  0.10  g/BHP-hr  for  all  heavy-duty 
diesel  engines  in  model  year  1994.  which 
will  push  trap  usage  between  60-70 
percent  in  1991-93  to  90  percent  in  1994 
and  beyond  The  3  year  cost  to  the 
manufacturers  of  this  standard  is 
estimated  to  be  S185  million,  discounted 
to  1994.  As  stated  at  the  beginning  of  the 
discussion  of  heavy-duty  diesel  engine 
economic  impact,  this  cost  includes 
research  and  development  and 
recertification  testing  prior  to  1994  and 
all  necessary  hardware  for  1994-96 
model  year  production 

The  model  year  1994  particulate 
standard  will  result  in  an  estimated  first 
price  increase  of  $163  for  an  average 
1994  or  later  model  year  heav^-duty 
diesel  engine,  on  a  fleetwide  basis. 
Operating  and  maintenance  costs  to  the 
consumer,  expressed  in  terms  of  the 


51   /  Friday.  March  15,  1985  /  Rules  and  Regulations 


incremental  cost  increases  incurred  by 
about  30  percent  of  the  non-bus  heavy- 
duty  diesel  engine  fleet,  here  spread 
across  the  entire  HDDE  fleet,  are 
estimated  to  be  between  Si 33  and  Sl84 
Of  this  estimate,  $30  is  attributable  to 
trap  maintenance  and  between  S103  and 
S154  is  attributable  to  fuel  economy 
penalties  of  1  to  1.5  percent.  Combining 
these  estimates  yields  an  estimiited  total 
cost  increase  to  the  consumer,  on  a 
fleetwide  basis  and  discounted  to  1994, 
of  S296  to  $347  per  vehicle. 

The  3-year  (1994-96)  aggregdte  cost  to 
the  nation  of  the  model  year  1994 
particulate  standard,  discounted  to  1994. 
is  thus  estimated  to  be  between  S33G 
million  and  $394  million.  The  range  in 
this  estimate  is,  again,  a  result  of  the 
range  of  projected  fuel  economy 
penalties. 

V.  Statutory  Authority 

Thf?  NO,  standards  fi)r  light-duty 
tnicV-s  and  heavy  duty  engines 
promulgated  today  are  based  on  Section 
202(a)(3)(B)  of  ihe  Clcin  Air  Act 
Amendments  of  1977.  The  heavy-duty 
dicsrl  particulate  standards  are  based 
on  Section  202(a)(31(A)  of  the  Act.  These 
proMsions  have  been  discussed  in  detail 
in  earlier  sections  of  today's  notice. 

Authority  for  the  averaging  programs, 
allowable  maintenance  provisions,  test 
procedure  revisions,  and  the  light-duty 
truck  high-altitude  standards  is  provided 
by  the  following  sections  of  the  Act:  202. 
206(a)(1),  207.  208,  and  301(a), 

Administrative  Designation  and 
Regulatory  Analysis 

The  Administrator  has  determined 
th.ft  this  action  constitutes  a  major 
regulation,  and  accordingly  a  Regulatory 
Impact  Analysis  has  been  prepared  as 
rqiiired  under  E.xecutive  Order  12291. 
This  analysis  includes  updated,  detailed 
assfssments  of  the  estimated  economic 
and  environmental  impacts  of  the 
regulations  promulgated  here,  as  \\^A\  as 
mi;re  thorough  analyses  of  the 
technological  feasibility  of  the  emission 
standards  and  other  regulatory 
provisions  promulgated  here  and  the 
alternatives  that  were  considered  in  the 
development  of  the  Final  Rule. 

The  Regulatory  Impact  Analysis  has 
been  placed  in  the  public  docket 
referenced  at  the  beginning  of  today's 
notice.  In  addition,  interested  parties 
may  obtain  single  copies  through  a 
written  request  to:  Director.  Emission 
Control  Technology  Division.  Oflce  of 
Mobile  Sources,  2565  Plymouth  Road, 
Ann  Arbor.  MI  48105,  Attn:  Heavy-Duty 
Section. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 


Executive  Order  12291.  Any  comments 
from  OMB  and  any  EPA  response  to 
those  comments  are  in  the  public  docket 
for  this  ruh?making. 

Impact  on  Small  Entities 

Section  605  of  the  Regulatory 
Flexibility  Act  requires  that  the 
Administrator  certify  regulations  that  do 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  I 
certify  that  this  reguletion  does  not  have 
such  an  effect  because  it  directly  affects 
manufacturers  of  motor  vehicles  and 
motor  vehicle  engines,  a  group  which 
does  not  contain  a  substantial  number 
of  small  entities.         j 

Information  Collection  Requirements 

Except  as  noted  below,  information 
collection  requirements  contained  in 
these  regulations  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
U.S.C.  3501  et  seq.,  and  have  been 
assigned  OMB  Control  Number  2060- 
0104. 

The  information  collection 
requirement  of  this' rule  for  heavy-duty 
diesel  particulate  emissions  has  been 
disapproved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
U.S.C.  3501  et  seq.  EPAs  response  to 
this  disapproval  is  summarized  below, 
and  revisions  have  been  submitted  for 
OMB  approval.  No  person  will  be 
subject  to  any  penalty  for  failing  to 
m.aintain  or  provide  the  diesel 
particulate  information  required  by  this 
final  rule  until  notice  is  published  in  the 
Federal  Register  that  OMB  approval  has 
been  obtained.  * 

The  first  objection  raised  by  OMB 
concerned  their  inability  to  evaluate  the 
"practical  utility"  of  the  required 
information.  The  information  to  be 
collected  is  that  data  needed  to  enable 
EPA  to  establish  the  fact  of  compliance 
with  the  heavy-duty  diesel  particulate 
emission  standards.  Lacking  the 
requested  emissions  test  data  and 
related  information,  EPA  would  be 
unable  to  determine  whether  a 
manufacturer's  engines  meet  the 
particulate  standards.  Thus,  the  data 
have  a  very  high  degree  of  practical 
utility. 

Beyond  this,  OMB  asked  for  a  better 
description  of  the  information  and  how 
it  is  to  be  generated,  recorded,  collected, 
processed  and  used  by  the  .Agency.  EPA 
has  identified  two  areas  where  added 
information  will  be  required  from 
manufacturers  under  these  new 
requirements.  Both  are  related  to  similar 
information  already  approved  for 
collection  with  regard  to  other  pollutant 
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emission  standards.  As  such,  they  will 
increase  the  amount  of  information 
required  from  any  heavy-duty  diesel 
engine  manufacturer,  but  not  the  types 
of  information  required.  The  two  areas, 
as  identified  in  the  application,  are  the 
description  of  any  particulate  emissions 
control  system  hardware  and  test  data 
on  the  emission  rates  achieved  by 
engines  to  be  certified. 

The  first  area,  description  of 
particulate  emission  control  hardware, 
provides  data  by  which  EPA  can 
evaluate  the  specific  control  systems  to 
be  used  to  meet  the  particulate 
standards.  This  allows  an  assessment  to 
be  made  of  the  general  capability  of  the 
technology  to  control  particulate 
emissions,  the  potential  for  unique 
measurement  requirements  (e.g..  the 
treatment  of  trap  regeneration  systems 
and  associated  emissions).  pote.Ttial  for 
in-use  tampering  with  the  hardware,  etc. 
This  information  will  also  form  t':n 
essential  base  from  which  to  evaluate 
emissions  test  data. 

It  should  be  noted  that,  as  pointed  out 
in  the  application,  design  information  is 
already  required  for  heavy-duty  diesel 
engines.  Thus,  the  only  new  data 
required  would  be  that  on  hardware 
added  solely  for  the  control  of 
particulate  emissions  The  only 
anticipated  item  to  which  this  new 
requirement  will  apply  will  be  the 
adoption  of  trap-oxidizer  technology, 
expected  for  1991  and  later  heavy-duty 
diesel  engines. 

As  for  test  data  required,  again  there 
is  a  close  parallel  with  existing 
requirements.  The  new  regulations 
simply  add  particulate  emissions  to  the 
list  of  pollutants  for  which  data  must  be 
provided.  The  data  will  be  generated  by 
testing  which  has  been  integrated  into 
the  existing  gaseous  emissions  test 
procedure  for  HC,  CO  and  NO,,  and 
thus  represents  only  a  small  incremental 
change.  Testing  is  expected  to  be 
performed  on  both  low-mileage  and 
high-mileage  engines  to  allow  an 
assessment  to  be  made  by  the 
manufacturer  of:  (a)  The  basic  ability  of 
its  engines  to  meet  the  standards  and  (b) 
the  in-use  durability  of  its  engines  from 
an  emissions  standpoint. 

Since  the  requirement  for  new  data  is 
incremental  to  requirements  which  are 
already  in  effect,  the  impact  of  the 
requirement  is  minimal.  Manufacturers 
already  possess  the  basic  recordkeeping 
procedures  and  data  processing 
equipment  needed  to  handle  this  task. 
most  of  which  is  highly  automated. 
Thus,  the  OMB  questions  relating  to  the 
recording  and  processing  of  the  data 
really  apply  to  existing  procedures. 
Although  there  are  variations,  test  data 
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gathered  by  manufacturers  is  generally 
handled  in  electronic  form  by  automated 
processes.  This  extends  to  computer 
control  of  the  actual  measurement 
system  in  many  cases,  so  that  very  little 
hand  processing  of  data  is  involved. 
Computers  record,  collect,  and  process 
the  data  for  submission  to  EPA. 

In  response  to  questions  about  the 
reliability  of  the  actual  burden  estimates 
prepared  by  EPA,  the  Agency  has 
carefully  reviewed  its  basis  for  the 
estimates  in  light  of  new  information 
received  since  the  filing  of  the  original 
application.  The  number  of 
manufacturers  and  engine  families 
expected  to  be  certified  has  not 
changed,  and  those  estimates  are  still 
accurate.  Based  upon  its  review  of  the 
annual  hours  per  response  estimates, 
both  for  reporting  and  recordkeeping, 
one  area  of  potential  change  was 
identified.  This  area  concerns  the 
annual  recordkeeping  requirement.  In  its 
estimates  for  this  area,  EPA  computed  a 
six  hour  per  engine  family 
recordkeeping  burden.  However,  EPA 
failed  to  account  for  the  fact  that 
certification  is  not  required  on  an 
annual  basis,  but  rather  is  required  only 
when  new  standards  begin  or  when  the 
manufacturer  introduces  a  new  or 
substantially  changed  engine  family. 
Since  in  this  rule  new  standards  occur 
on  a  three-year  cycle,  the  average 
recordkeeping  will  approach  only  one- 
third  of  the  original  estimate.  On  the 
other  hand,  recognizing  the  existence  of 
a  degree  of  uncertainty  in  the  original 
estimate,  and  in  light  of  the  de  minimus 
nature  of  the  total  estimate,  EPA  did  not 
revise  its  original  estimate. 

List  of  Subjects 

40  CFR  Part  86 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Environmental  protection.  Gasoline, 
Labeling.  Motor  vehicles.  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  600 

Administrative  practice  and 
procedure.  Electric  power,  Energy 
conservation.  Fuel  economy.  Gasoline, 
Labelmg,  Motor  vehicles.  Reporting  and 
recordkeeping  requirements. 

Authority  for  the  actions  taken  in  this 
notice  is  granted  EPA  by  sections  202, 
203,  206.  207.  208  and  301  of  the 
Amended  Clean  Air  Act  (42  U.S.C.  7521, 
7522,  7525,  7541,  7542  and  7601). 


Djted.  March  8.  1985. 
Lee  .M.  Thomas, 

Adminiatrvior. 


Appendix  Table  of  Changes  Made  to  Various  Subparts 


SectKxi 

Change 

Reason 

1  Par!  B6  AjttKyrty 

2  J  86  065- 1(b).  (e),  (!) „_ 

3  5  86  085-23<f) 

Nooe 

Remsiate   pa'ag-aon*   (b)   arx)   If),  ccKrecl 
paragrapr  {ei 

Co«T8ci  Ba'agrap^  W) - 

Retnstale  paragraph  (f) 

Revisions  to  paragrapn  (fci  were  not  c«' 
neo  lofward  and  paragT■ap^  t'l  oras  r^o 
vertent>y  deleted  by  49  c^R  48128 

To  be  consistent  with  49  FR  48 '28 

(nadvertentty    ommed    by    49    "=«    46-26 

Correction 

4   5  86  087-9(a)(1) 

Change    1984    lo     1987" ... 

Cor^eci  paragraph  (d) „_„ 

5  5  86  oe7-^3(^) 

To  be  consisleni  wlt^  49  PP  46 '?e 

6  §86  i«-78(cH3) 

7  {86  1336-84 

Reinstate  paragrapfi  (0 - 

Change  cart>or  hydrogen  raho  *rom  1  1  35 

to  •  •  86 
Chang*    or    lo    one 
Aoo  pa^agrap^  :1  ■  j  ano  -eoef^naie  para- 

g'api-  I'l  10  I'll?) 
Aoo  tne  ^u^tiptie<  "  "  ic  tne  GO-;,   ecuatKxi 
Add    ano  a  heal  eichangef    to  POP-CVS 

description 

Eliminate    snail" 

Add    Snail 

E«change    may  Qe    lot   'be" 

Add  ootiona:  j»e  o!  background  particulate 

correction 
Changs   ".  .      no   fartnei    thar    4    inches 

trom  ..."  to           as  ciose  as  pfactica- 

M.     .". 
Chang*  ".         proce             to  ".  .  .  port 

(nadvertently    omjtiea    by    49    FR    46 '28- 
Correction 

Do 

8  §86  1341 -84(f)  _ 

9  §86  134?-S4icl(3) 

10  §86  1310-88(a)(1) 

Cianty  requireme'-.ts  'o*  3ies«.  e^oi'^es 
Cofection 

11  §  86  1 3 1  (>-88(b)(1  Miv) 

12  §86  13iO-8e(b)(1)(lv)(A)..._ 

13  §86  i310-e8(b)(1)(ivMB) 

Do. 

Do 

14   5  86  ■  3  •  C^  88fb)(  1  trivKC) 

dilution  air 

15  §86  i3iO-88(b)(3Miv) 

16  5  86 '3iO-88lBI(3)(vi<MAl     . 

»or  particulate  osct^gr oonc 
To  rnake  consisle'^  wt^  "^ecrin*ca'  Ameno- 
meots  49  ^^  4€'44 

Do 

17   §86i310-88<b)(5)(i«). 


18  §86  I3i0-«e(l>)(6) , 

19  §86  i3iO-88(b)(6)(:)(D).._, 


20  §86  •3-0-88(b)(6)(N)(E).. 

21  §86  i3iO-88<b)(6Hli)(l).... 


22  §86  1310-88(b)(7)(i<)... 

23  §86  i3-0-8e(b)(7)<iii).. 

24  §86i3l0-88(b)(7Krv).. 

25  §86  I3i2-88ia)(3) 

26  {86  131 2-881  a)(3) 


27  §66  1312-e8(b) 

28  §86  i327-88(a) 

29  §86  '327-8816) 

30  §86  1327-88(0(2).. 


31    §86  1327-88(0(2X0. 

(0(2)(i)(A) 

(0(2)(i)(B) _. 

(0(2)(iMC) 

(0(2)(i)(D) 

(0(2)(iHE) 

(0(2)(i)(F) 


(0(2)|i)(A) 

(ft(2)(i)(C)  -., 

32  §86  1337-88(aM1)- 

33  §86  1337-88(aX6). 


34  §86i337-88(a)(12).. 

35  §86  '  337-8e(a)(18)  . 

36  §86  1337-88ia)(24),. 
3'  §86  '339-68i0) 


38   §86  ■339-«8(d).. 


39  §86  '339-88(h) 

40  §86  i343-88(b) 


Add  ■ 


w  ar.afv2e»  vonage  oi/ipui 


Add  propori;onalir»  c"ieria 

Aoc  sTaiemem  aiiowm^  equva^eni  systerrts 


Add  or  iess 

Add  s*.a;emeni  aitowtng  equ^aieni  svslems 


Change  60  mm  stam  area  ..."  to 

6C  "irr,  stair  diameter 

Add    5!aiemen1    pronit>tt'r%g    coniaci    o'    pr> 

mary  8rx3  Dac^-Jf  hners 
Change   ".  .  -    70   mm   loaomg      .  ."   to 

"70  mm  Wlw 
Add  word    'unused"    to  descnbe  relerence 

fillers 

Change  e  minimum  oi  5  3  milligrams 

If  possib'e  to  a  recommerxJ- 

ec  minimum  o*  5  3  milligrams 
Change   balance  reouiremeni   tc   precision 

of   2C  mg.  reaoaPiliTy  o*  1 0  rng 
Change    ' .  dilution    air    ts    prefitered 

..."  to  "         Onjlic"  ai'  mav  be  prefii 

tared  -  - 
Change  ic  a'low  a-'t'f'eeze .„ 


Reword  to  emphas,;e  r©<jyifemeni  that 
bot^  c^.as&'S  %pe  anc  la^iii'v  tvpe  en 
nausl  systems  can  be  used  simjtia- 
neously 

Redefine  exriaust  system  requrennent    . 

_...JtO....--. -_ — — ~ ~ , 


-do- 
..do.. 


do 

ISeiete  .._____,.„_„_______. 

Add  cautionary  rxjte ....„.„. 

Add   piovisior-    tor    usirig   assernbied   filter 

noioers 
Add  state.Tien:  legaidmg  use  ol  asseinbied 


To   alow    rnanufacturers   fieiritnlity    ic    use 

autofTiatic  data  collectior  systems 
Ctanfies  proportioriaity  reomrement 
To    cianty   provisioris    allowing    rr,jnu*actur- 

ers   fiexitnlity   to   use   systems   tnai   give 

equrvaient  results 
Correction 
■^0  cta.nfy  provisions  allowing   '-.anu-'actj' 

ers   iiexiOiiiTy   to   us*   systems   tt\3i   give 

equivalent  resuTs 
Correction 

Ciari^icatio'-L 

Do. 
Clarification 

Do, 


Allow   manufacturers   ftemtniitv   m   balance 
selection 

"^0     make     consisieni     wrf      §86 '5 '0- 
8e(bl(7)(ivMBl 

To  maire  consistent  wt*"  'ecnnicai  Arnerxj- 

ments  49  f^R  46144 
C-ar-iication, 


Do 
Oo. 
Do. 
Do. 
Oo. 
Oa 
Oo. 
Oo. 
Do. 
Do 
Do 


..do.. 

do 


Reiterate   twiance    apecfication    staled    m 
§86  '3'2-8'(6l 

Add    provision    eiiparx3irig    1   r>our    limit    IQ    6 

riours  It  tillers  are  in  sealed  filter  notoer 
Adds  optional  weighing  procedure 
Adds  description  ot  calculations  as  apply- 
ing Ic  tiecngrounc  fitter  case    Aiso  typo- 
jrapriicai  error  corrected 


To     mane 
88181(61 

Do 

Do 
Ciartficatron 


f^rovioes     ma'^u'actj'e'S 
flexibnity 
Do 
Clanfication 


consistent      W'tr      §86  '337- 
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Secboo 


Change 


Reason 


41  586  1343-88<a)(3)(«)(j) 


Change  '  Avefaqe  to.-npefalufe  ot  Ihe  dilute  '  Correction 


J^   ;  86  i34J-8<)(bl(9)    _ A<M  itale-'ieni  Dfr'm.ni'y;  aite-nalive  calcu- 
lations lor  a'lernairve  srttMms 

i3    5  86  1344-88(f)C91     Aim  Of  pau  oM,lte<s 

*4    §96 'iA»-8«(bl|4; , Change     me     numetalO'     Irom     ••CO"     10 

j.        CO, 
■lb   5  600  307-86(bM2K») ,  Change  (02.0  15  mm)  to  (6  •  15  mmi 


Clanhcation 

T«  make  coosisleni  witn  $86t338-88(M 
Corractioa 

DO  t 


For  the  reasons  set  forth  in  the 
f>reamb!e.  Parts  86  and  600  of  Title  40  of 
the  Code  of  Federal  Regulations  ,tr(' 
ti mended  as  set  forth  below: 

Authority:  Sees  202.  J')3.  JUb,  207.  206.  .iOlrt. 
Clf.tn  Air  Act  a?  Amended:  42  U.S.C.  7521. 
7522.  7525.  7541.  7542,  7B01h. 

PART  86— {AMENDED] 

1.  A  new  Subpart  AA  consisting  of 

§  86.2500  IS  added  to  Part  86.  to  read  as 
follows: 

Subpart  AA — Reporting  and 
Recordkeeping  Requirements  for  Part 
86 

§  86.2500     Reporting  and  recordkeeping 
requlrentent*. 

All  reporting  and  recordkeeping 
requirements  contained  in  Part  86. 
except  for  those  requirements  conUimed 
m  Subparts  G  and  K,  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  2060- 
0104. 

Subpart  A— {Amended! 

2.  Section  86.083-1  is  amend. 'd  by 
revising  paragraphs  (b)  and  (e),  and 
adding  a  new  paragraph  (f),  to  read  as 
follows: 

$86,085-1     General  applicability. 


(b)  Optional  applicability.  A 
manufacturer  may  request  to  certify  any 
heavy-tluiy  vehicle  10,000  pounds 
GV'WR  or  less  to  the  light-duty  truck 
e.vhaust  emis.sion  standards.  Heavy-duty 
engine  or  vehicle  provisions  do  not 
apply  to  such  a  vehicle. 
•         •         •         «         » 

(e)  Small  volume  manufacturers. 
Special  certification  procedures  are 
available  for  any  mar'jfacturer  whose 
projected  combined  U.S.  sales  of  light- 
duty  vehicles,  light-duty  trucks,  and 
heavy-duty  engines  in  its  product  line 
are  fewer  than  10.000  units  for  the  model 
year  in  which  the  manufacturer  seeks 
certification.  In  order  to  certify  its 
product  line  under  these  optional 
procedures,  the  small-volume 
manufacturer  must  first  obtain  the 
.Administrator's  approval.  Vehicles 
produced  at  facilities  leased,  operated. 
controlled,  supervised,  or  in  10  percent 
or  greater  part  owned  by  the 
manufacturer  shall  be  counted  in 
calculating  the  total  sales  of  the 
manufacturer.  The  small-volume 
manufacturer's  certification  procedures 
are  described  in  §  86.084-14. 

in  Optional  Procedures  for 
Determining  Exhaust  Opacity. 

(1)  The  provisions  of  Subpart  I  apply 
to  tests  which  are  performed  by  the 
Administrator,  and  optionally,  by  the 

manufacturer. 


(2)  Measurement  procedures,  other 
than  that  described  in  Subpart  I,  may  be 
used  by  the  manufacturer  pro\  ided  the 
manufacturer  satisfies  the  requirements 
of  §86.085-23(0. 

(3)  When  a  manufacturer  chooses  to 
use  an  alternative  measurement 
procedure  it  has  the  responsibility  to 
determine  whether  the  results  obtained 
by  the  procedure  will  correlate  with  the 
results  which  would  be  obtained  from 
the  measurement  procedure  in  Subpart  1 
Consequently,  the  Administrator  will 
not  routinely  approve  or  disapprove  any 
alternative  opacity  measurement 
procedure  or  any  associated  correlation 
data  which  the  manufac:turer  elects  to 
use  to  satisfy  the  data  requirements  of 
Subpart  1. 

(4)  If  a  confirmatory  test(s)  is 
performed  and  the  results  indicate  there 
is  a  systematic  problem  suggesting  that 
the  data  generated  under  an  optional 
alternative  measurement  procedure  do 
not  adequately  correlate  with  Subpart  1 
data.  FPA  may  require  that  all 
certificates  of  conformity  not  already 
issued  by  based  on  data  from  Subpart  1 
procedures. 

3.  A  new  §  86.088-2  is  added  to 
Subpart  .A.  to  read  as  follows: 


I (PROD;>)  (STDJ-k(PRODh)  (STDb)] 
((PRODJ-i.(r'RODB)) 


§  86.088-2     Definitions. 

The  definitions  in  §  H6.085-2  remain 
effective.  The  definitions  in  this  section 
apply  beginning  with  the  1988  model 
year. 

Composite  NO,,  standard,  for  a 
manufacturer  which  elects  to  average 
light-duty  tracks  subject  to  the  NO, 
standard  of  §  86.088-9(a)(iii)(A)  together 
with  those  subject  to  the  NO,  standard 
of  §  80.088-9(a)(iii)iBl  in  the  light-duty 
truck  NO,  averaging  program,  means 
that  standard  calculated  according  to 
the  following  equation  and  rounded  to 
the  nearest  one-tenth  gram  per  mile: 


=  Manufacturer's  Composite  NO,  Standard. 
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Where: 

PRODn  =  The  manufacturers  total  light-duty 
truck  production  for  those  engine 
fHmihes  subject  to  the  slnndard  of 
§  86.08ft-9|a|(iii)|.A!  and  included  in  the 
iivcTage  for  a  ^wen  model  >ear. 

STUA  =  Thf  NO,  st<indard  of  5  Hb.nhH- 
9(a|(ni)(A), 

rKODg^The  m.anufacturers  total  hxht-duty 
truck  production  for  those  en>;me 
families  sub)ect  to  the  standard  of 
5  86.088-9(a)(in)(Bl  and  included  in  the 
average  for  a  given  model  year,  and 

STL)B  =  The  NO.  standard  of  §  8fi  Oftiv- 
9(a)(iiiHB). 

Critical  emission-related  components 
are  those  components  which  are 
designed  primarily  for  emission  control, 
or  whose  failure  may  result  in  a 
significant  increase  in  emissions 
accompanied  by  no  significant 
impairment  (or  perhaps  even  an 
improvement)  in  performance, 
liriveabiiity,  and/or  fuel  economy  as 
determined  by  the  Administrator, 

Critical  emission-related  maintenance 
means  that  maintenance  to  be 
performed  on  critical  emission-related 
components. 

Emission-related  niuniteiKincc  means 
that  maintenance  which  does 
substantially  affect  emissions  or  which 
is  likely  to  affect  the  emissions 
deterioration  of  the  vehicle  or  engine 
during  normal  in-use  operation,  even  if 
the  maintenance  is  performed  at  some 
lime  other  than  that  which  is 
recommended. 

Family  A'O,  ermssion  limit  means  the 
NO,  emission  level  to  which  an  engine 
family  is  certified  in  the  light-duty  truck 
NO,  averging  program,  expressed  to 
one-tenth  of  a  gram  per  mile  accuracy. 
Non-emission-related  maintenance 
means  that  maintenance  which  does  not 
substantially  affect  emissions  and  which 
docs  not  have  a  lasting  effect  on  the 
amissions  deterioration  of  the  vehicle  or 
engine  during  normal  m-use  operation 
once  the  maintenance  is  performed. 
Production-weighted  NO^  average 
means  the  manufacturer's  production- 
weighted  average  NO,  emission  level, 
fur  certification  purposes,  of  all  of  its 
light-duty  truck  engine  families  included 
in  the  NO,  averaging  program.  It  is 
calculated  at  the  end  of  the  model  year 
by  multiplying  each  family  NO, 
emission  limit  by  its  respective 
production,  summing  those  terms,  and 
dividing  the  sum  by  the  total  production 
of  the  effected  families.  Those  vehicles 
produced  for  sale  in  California  or  at  high 


altitude  shall  each  be  averaged 
separately  from  those  produced  for  sale 
in  any  other  area. 

Production-weighted  particulate 
average  means  the  manufacturer's 
production-wevghted  average  particulate 
emission  level,  for  certification 
purposes,  of  all  of  its  diesel  engine 
families  included  in  the  particulate 
averaging  program.  It  is  calculated  at 
the  end  of  the  model  year  b>  multiplying 
each  family  particulate  emission  limit  by 
its  respective  production,  summing  those 
terms,  and  dividing  the  sum  by  the  total 
production  of  the  effected  fapiilies. 
Those  vnhicles  produced  for  sale  in 
California  or  at  high  altitude  shall  each 
be  averaged  separately  from  those 
produced  for  sale  in  any  other  area. 

4.  A  new  §  86.091-2  is  added,  to  read 
as  follows: 

$86,091-2     Definitions. 
The  definitions  of  §  86.088-2  remain 


Product  ion- weigh ted 
NOx  Average 


effective.  The  definitions  listed  in  this 
section  apply  beginning  with  the  1991 
model  year. 

Production-weighted XO^  average,  for 
heavy-duty  engines,  means  the  average 
of  the  manufacturer's  family  .NO, 
emission  limits  within  the  subclass 
(gasoline-fueled;  or.  light,  medium,  or 
heavy  diesel)  being  averaged,  weighted 
to  account  for  differences  ir.  production 
volume  and  rated  BHP  It  is  calri;',.ited 
at  the  end  of  the  model  \edr  for 
determining  compliance  with  the 
standard  by  summing,  for  all  engine 
families  m  the  subclass  being  a\eraged 
the  products  (per  engine  famiU  1  of 
production  \olume.  BHP  ratiiig  .-ind  the 
family  NO,  emission  limit,  and  dividing 
by  the  sum,  for  these  engine  families,  of 
the  products  (per  engine  fdmii\ )  of 
production  volume  and  BHP  rating 
Expressed  mathematically,  the 
calculation  is  as  follows: 


n 

I 

i-1 


(PROD   X  BHP   X  FEL  ) 

i       i       i 


n 

£ 

i-l 


(PROD   X  BHP  ) 

i       1 


Where: 

n  — the  number  of  engine  families  included  in 

the  subclass  (gasoline-fueled:  or.  light, 

medium,  or  heavT  diesel)  being  averaged 
PROD -the  manufacturer  s  production  of  a 

given  engine  family  during  the  model 

year. 
BMP  =  the  production- weighted  horsepower 

rating  for  that  engine  family,  m  brake 

horsepower 
FF,L  =  the  family  NO,  emission  limit  for  that 

engine  family,  in  grams  per  brake 

horsepower-hoUr. 

Those  engines  produced  for  sale  in 
California  or  in  49-state  areas  shall  each 
be  averaged  separateU'.  Gasoline-fueled 
engines  shall  be  averaged  separately 
from  diesel  engines.  Engines  for  use  m 
urban  buses  may  be  averaged  with  other 
engines  of  the  same  subclass. 


Production -weighted  parti 


ite 


average,  for  heavy-duty  diesel  engines, 
means  the  average  of  the  manufacturer's 
famdy  particulate  emission  limits  w-ithin 
the  subclass  (light,  medium,  or  heavy) 
being  averaged,  weighted  to  account  for 
differences  in  production  volume  and 
rated  BHP,  It  is  calculated  at  the  end  of 
the  m.odel  year  for  determining 
compliance  with  the  standard  by 
summing,  for  all  engine  families  in  the 
subclass  being  averaged,  the  products 
(per  engine  family)  of  production 
volume,  BHP  rating,  and  family 
particulate  emission  limit,  and  dividing 
by  the  sum.  for  these  engine  families,  of 
the  products  (per  engine  family)  of 
production  volume  and  BHP  rating 
Expressed  mathematically,  the 
calculation  is  as  follows: 
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Product  ion-weighted 
particulate  average 


n 
I 
i-1  L 


I 


(PROD   X  BHP   X  FEL  ) 

i        ji 


n 

£ 

i-l 


(PROD   X  BHP  ) 
i       i 


Where: 

n  =  the  number  of  engine  families  included  in 

the  subclass  (light,  medium,  or  heavy) 

being  averaged. 
PROD  =  the  manufacturers  production  of  a 

given  engine  family  during  the  m.odel 

year. 
Bl  IP  =  the  production-weighted  horsepower 

rating  for  that  engine  family,  in  brake 

horsepower. 
FEL  =  the  family  particulate  emission  limit  for 

that  engine  family,  in  grams  per  brake 

horsepower-hour. 

Those  engines  produced  for  sale  in 
California  or  in  49-state  areas  shall  each 
be  averaged  separately.  Engines  for  use 
in  urban  buses  shall  be  excluded  from 
participation  in  the  particulate 
averaging  program. 

Urban  bus  means  a  heavy-duty  diesel- 
powered  passenger-carrying  vehicle 
with  a  load  capacity  of  fifteen  or  more 
passengers  and  intended  primarily  for 
intra-city  operation,  i.e..  within  the 
confines  of  a  city  or  greater 
metropolitan  area.  Urban  bus  operation 
is  characterized  by  short  rides  and 
frequent  stops.  To  facilitate  this  type  of 
operation,  more  than  one  set  of  quick- 
openirg  entrance  and  exist  doors  would 
normally  be  installed.  Since  fares  are 
usually  paid  in  cash  or  tokens  rather 
than  purchased  in  advance  in  the  form 
of  tickets,  urban  buses  would  normally 
have  equipment  installed  for  collection 
of  fares.  Urban  buses  are  also  typically 
characterized  by  the  absence  of 
equipment  and  facilities  for  long 
distance  travel,  e.g..  rest  rooms,  large 
luggage  compartments,  and  facilities  for 
stowing  c-rry-on  luggage. 

5.  Section  86.087-9  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(1).  to  read  as  follows: 

§  S6.087-9    Emission  stindards  for  1987 
and  later  model  year  light-duty  trucks. 

(a)(1)  The  standards  set  forth  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  apply  to  light-duty  trucks  sold  for 
principal  use  at  other  than  a  designated 
high-altitude  location.  Exhaust 
emissions  from  1987  and  later  model 
year  light-duty  trucks  shall  not  exceed: 


6.  A  new  §86.088-9  is  added,  to  read 

as  follows: 

§  86.088-9    Emission  standards  for  1988 
and  later  model  year  light-duty  truclcs. 

(a)(1)  The  standards  set  forth  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  apply  to  light-duty  trucks  sold  for 
principal  use  at  other  than  a  designated 
high-altitude  location.  Exhaust 
emissions  from  1988  and  later  model 
year  light-duty  trucks  shall  not  exceed: 

(i)  Hydrocarbons.  0.8  gram  per  vehicle 
mile  (0.5  gram  per  vehicle  kilometer). 

(ii)(A)  Carbon  monoxide.  10  grams  per 
vehicle  mile  (6.2  grams  per  vehicle 
kilometer). 

(B)  0.50  percent  of  exhaust  gas  flow  at 
curb  idle  (gasoline-fueled  light-duty 
trucks  only), 

(iii)  Oxides  of  nitrogen.  (A)  For  light- 
duty  trucks  up  to  and  including  3.750  lbs 
loaded  vehicle  weight.  1.2  grams  per 
vehicle  mile  (0.75  grams  per  vehicle 
kilometer). 

(B)  For  light-duty  trucks  3.751  lbs  and 
greater  loaded  vehicle  weight,  1.7  grams 
per  vehicle  mile  (1.1  grams  per  vehicle 
kilometer). 

(C)  A  manufacturer  may  elect  to 
include  all  or  some  of  its  light-duty  truck 
engine  families  in  the  NO,  averaging 
program,  provided  that  trucks  produced 
for  sale  in  California  or  in  designated 
high-altitude  areas  may  be  averaged 
only  within  each  of  tho«e  areas.  Diesel 
and  gasoline-fueled  engine  families  may 
not  be  averaged  together.  If  the 
manufacturer  elects  to  average  together 
NO,  emissions  of  light-duty  trucks 
subject  to  the  standards  of  paragraphs 
(a)(l)(iii)(A)  and  (a)(l)(iiJ)(B)  of  this 
section,  its  composite  NO,  standard 
applies  to  the  combined  fleets  of  light- 
duty  trucks  up  to  and  including,  and 
over,  3,750  lbs  loaded  vehicle  weight 
included  in  the  average  and  is 
calculated  as  defined  m  §86.088-2. 

(iv)  Particulate  emissions  (diesel  light- 
duty  trucks  only).  0.26  gram  per  vehicle 
mile  (0.16  gram  per  vehicle  kilometer).  A 
manufacturer  may  elect  to  include  all  or 
some  of  its  diesel  light-duty  truck  engine 
families  in  the  particulate  averaging 


program,  provided  that  trucks  produced 
for  sale  in  California  or  in  designated 
high-altitude  areas  may  be  averaged 
only  within  each  of  those  areas.  If  the 
manufacturer  elects  to  average  both 
diesel  light-duty  vehicles  and  diesel 
light-duty  trucks  together  in  the 
particulate  averaging  program,  its 
composite  particulate  standard  applies 
to  the  combined  set  of  diesel  light-duty 
vehicles  and  diesel  light-duty  trucks 
included  in  the  average  and  is 
calculated  as  defined  in  §  86.085-2. 

(2)  The  standards  set  forth  in 
paragraph  (a)(l)(i),  (a)(l)(ii)(A). 
(a)(l)(iii),  and  (a)(l)(iv)  of  this  section 
refer  to  the  exhaust  emitted  over  a 
driving  schedule  as  set  forth  in  Subpart 
B  of  this  part  and  measured  and 
calculated  in  accordance  with  those 
procedures.  The  standard  set  forth  in 
paragraph  (a)(l)(ii)(B)  of  this  section 
refers  to  the  exhaust  emitted  at  curb  idle 
and  measured  and  calculated  in 
accordance  with  the  procedures  set 
forth  in  Subpart  P  of  this  part. 

(b)(1)  Fuel  evaporative  emissions  from 
1988  and  later  model  year  gasoline- 
fueled  light-duty  trucks  shall  not  exceed: 

(i)  Hydrocarbons.  2.0  grams  per  test. 

(2)  The  standard  set  forth  in 
paragraph  (b)(1)  of  this  section  refers  to 
a  composite  sample  of  the  fuel 
evaporative  emissions  collected  under 
the  conditions  set  forth  in  Subpart  B  of 
this  part  and  measured  in  accordance 
with  those  procedures. 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  1988  and  later  model  year 
light-duty  truck. 

(d)(1)  Model  year  1988  and  later  light- 
duty  trucks  sold  for  principal  use  at  a 
designated  high-altitude  location  shall 
be  capable  of  meeting  the  following 
exhaust  emission  standards  when  tested 
under  high-altitude  conditions: 

(i)  Hydrocarbons.  1.0  grams  per 
vehicle  mile  (0.62  grams  per  vehicle 
kilometer); 

(ii)  Carbon  Monoxide.  (A)  14  grams 
per  vehicle  mile  (8.7  grams  per  vehicle 
kilometer). 

(B)  0.50  percent  of  exhaust  gas  flow  at 
curb  idle  (gasoline-fueled  light-duty 
trucks  only). 

(iii)  Oxides  of  Nitrogen.  (A)  For  light- 
duty  trucks  up  to  and  including  3,750  lbs 
loaded  vehicle  weight,  1.2  grams  per 
vehicle  mile  (0.75  grams  per  vehicle 
kilometer). 

(B)  For  light-duty  trucks  3,751  lbs  and 
greater  loaded  vehicle  weight,  1.7  grams 
per  vehicle  mile  (1.1  grams  per  vehicle 
kilometer). 

(iv)  Particulate  emissions  (diesel  light- 
duty  trucks  only).  0.26  gram  per  vehicle 
mile  (0.16  gram  per  vehicle  kilometer). 
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(2)  The  standards  set  forth  in 
paragraph  (dKl)(i),  (d)(l)(ii)(A), 
(d)(l)(iii).  and  (d)(l)(iv)  of  this  section 
refer  to  the  exhaust  emitted  over  a 
driving  schedule  as  set  forth  in  Subpart 
B  of  this  part  and  measured  and 
calculated  in  accordance  v^ith  those 
procedures.  The  standard  set  forth  in 
paragraph  (d)(l)(ii]{B)  of  this  section 
refers  to  the  exhaust  emitted  at  curb  idle 
and  measured  and  calculated  in 
accordance  with  the  procedures  set 
forth  in  Subpart  P  of  this  part. 

(e)(1)  Fuel  evaporative  emissions  from 
1988  and  later  model  year  gasoline- 
fueled  light-duty  trucks  sold  for 
prmcipal  use  at  a  designated  high- 
altitude  location  shall  not  exceed  2.6 
grams  per  test  when  tested  under  high- 
altitude  conditions. 

(2)  The  standard  set  forth  in 
paragraph  (e)(1)  of  this  section  refers  to 
a  composite  sample  of  the  fuel 
evaporative  emissions  collected  under 
the  conditions  set  forth  in  Subpart  B  of 
this  part  and  measured  in  accordance 
with  those  procedures. 

(f)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  1988  and  later  mode!  year 
light-duty  trucks  sold  for  principal  use  at 
a  designated  high-altitude  location. 

(g)(i)  Any  light-duty  truck  that  a 
manufacturer  wishes  to  certify  for  sale 
at  low  altitude  must  be  capable  of 
meeting  high-alfitude  emission 
standards  (specified  in  paragraphs  (d) 
through  (f)  of  this  section).  The 
manufacturer  may  specify  vehicle 
adjustments  or  modifications  to  allow 
the  vehicle  to  meet  high-altitude 
standards  but  these  adjustments  or 
modifications  may  not  alter  the  vehicle's 
basic  engine,  inertia  weight  class, 
transmission  configuration,  and  axle 
ratio. 

(!)  A  manufacturer  may  certify  unique 
configurations  to  meet  the  high-altitude 
standards  but  is  not  required  to  certify 
these  vehicle  configurations  to  meet  the 
low-altitude  standards. 

(}■;  Any  adjustments  or  modifications 
that  are  recommended  to  be  periormed 
on  vehicles  to  satisfy  the  requirements 
of  paragraph  (g)(1)  of  this  section: 

(A)  Shall  be  capable  of  being 
effectively  performed  by  commercial 
repair  facilities,  and 

(B)  Must  be  included  in  the 
manufacturer's  application  for 
certification. 

(2)  The  manufacturer  may  exempt 
1985  and  later  model  year  vehicles  from 
compliance  with  the  high-altitude 
emission  standards  set  forth  in 
paragraphs  (d)  and  (e)  of  this  section  if 
the  vehicles  are  not  intended  for  sale  at 
high  altitude  and  if  the  following 
requirements  are  met.  A  vehicle 


configuration  shall  only  be  considered 
eligible  for  exemption  if  the 
requirements  of  either  paragraph 
(g)(2)(i).  (li),  (hi),  or  (iv)  of  this  section 
are  met. 

(i)  Its  design  parameters 
(displacement-to-weight  ratio  (D/W) 
and  engine  speed-to-vehicle-speed  ratio 
(N/V))  fall  within  the  exempted  range 
for  that  manufacturer  for  that  year.  The 
exempted  range  is  determined  according 
to  the  following  procedure: 

(A)  The  manufacturer  shall 
graphically  display  the  D/W  and  N/V 
data  of  all  vehicle  configurations  it  will 
offer  for  the  model  year  in  question.  The 
axis  of  the  abscissa  shall  be  D/  W 
(where  (D)  is  the  engine  displacement 
expressed  in  cubic  centimeters  and  jW) 
is  the  gross  vehicle  weight  (GVW) 
expressed  Ln  pounds),  and  the  axis  of 
the  ordinate  sh.ill  be  N/V  (where  (N)  is 
the  crankshaft  speed  expressed  in 
revolutions  per  minute  and  (V)  is  the 
vehicle  speed  expressed  in  miles  per 
hour).  At  the  manufacturer  s  opt»on. 
either  the  1:1  transmission  gear  ratio  or 
the  lowest  numerical  gear  ratio 
available  in  the  transmission  will  be 
used  to  determine  N-V  The  gear 
selection  must  be  the  same  for  all  N/V 
data  points  on  the  manufacturer's  graph. 
For  each  transmission/axle  ratio 
combination,  only  the  lowest  N/V  value 
shall  be  used  in  the  graphical  display. 

(B)  The  product  line  is  then  defined  by 
the  equation,  n;v  =  C(D/W')-°  *,  where  " 
the  constant.  C.  is  determined  by  the 
requirement  that  all  the  vehicle  data 
points  either  fall  on  the  line  or  he  to  the 
upper  right  of  the  line  as  displayed  on 
the  graphs. 

(C)  The  exemption  line  is  then  defined 
by  the  equation,  N/V  =  C(0.84  D/W)""*. 
where  the  constant,  C  is  the  same  as 
that  found  in  paragraph  (g)(2)(i)(B)  of 
this  section. 

(D)  The  exempted  range  includes  all 
values  of  N/V  and  D/W  which 
simultaneously  fall  to  the  lower  left  of 
the  exemption  line  as  drawn  on  the 
graph. 

(ii)  Its  design  parameters  fall  within 
the  alternate  exempted  range  for  that 
manufacturer  that  year.  The  alternate 
exempted  range  is  determined  by 
substituting  rated  horsepower  (hp)  for 
displacem.ent  (D)  in  the  exemption 
procedure  described  in  paragraph 
(g)(2)li)  of  this  section  and  by  using  the 
product  line  N/V  =  C(hp/W)"  "*. 

(A)  Rated  horsepower  shall  be 
determined  by  using  the  Society  of 
Automotive  Engineers  Test  FVijcedure  J 
1349.  or  any  subsequent  version  of  that 
test  procedure.  Any  of  the  horsepower 
determinants  within  that  test  procedure 
may  be  used,  as  long  as  it  is  used 
consistently  throughout  the 


manufacturer's  product  line  in  any 
model  >  ear. 

(B)  No  exemptions  will  be  allowed 
under  paragraph  (g)(2){ii)  of  this  section 
to  any  manufacturer  that  has  exempted 
vehicle  configurations  as  set  forth  in 
paragraph  (gl!21(il  of  this  section 

(ill)  Its  acceleration  time  (the  time  it 
takes  a  vehicle  to  accelerate  from  0  to  a 
speed  not  less  than  40  miles  per  hour 
and  not  greater  than  50  miles  per  hour) 
under  high-altitude  conditions  is  greater 
than  the  largest  acceleration  time  under 
low-altitude  conditions  for  that 
manufacturer  for  that  year.  The 
procedure  to  be  followed  m  making  this 
determination  is: 

(A)  The  manufacturer  shaii  list  the 
vehicle  configuration  and  acceleration 
time  under  low-altitude  conditions  of 
that  \ehicle  configuration  wh:rh  has  the 
highest  acceleration  time  unde:  inw- 
altitude  conditions  of  all  the  vthii.le 
configurations  it  will  offer  for  the  model 
year  in  question.  The  manufacturer  shall 
also  submit  a  descnption  of  the 
methodoiogy  used  to  make  this 
determination 

(B)  The  manufacturer  shall  then  list 
the  vehicle  configurations  and 
acceleration  times  under  high-altitude 
conditions  of  all  those  vehicle 
configurations  which  have  higher 
acceleration  times  under  high-altitude 
conditions  than  the  highest  acceleration 
time  at  low  altitude  identified  m 
paragraph  (g)[2)(iii!|At  of  this  section. 

(iv)  In  lieu  of  performing  the  test 
procedure  of  paragraph  (g)(2)(iii)  of  this 
section,  its  acceleration  time  can  be 
estimated  based  on  the  manufacturer's 
engineering  evaluation,  in  accordance 
with  good  engineering  practice,  to  meet 
the  exemption  criteria  of  par.igraph 
(g)(2)(iii)  of  this  section. 

(3)  The  sale  of  a  vehicle  for  prmcipal 
use  at  a  designated  high-altitude 
location  that  has  been  exempted  as  set 
forth  in  paragraph  (g)(2)  of  this  section 
will  be  considered  a  violation  of  Section 
203(a)(1)  of  the  Clean  Air  Act. 

7  A  new  5  86.088-10  is  added,  to  read 
as  follows: 

§  86.08&-10     Emisston  standards  for  1968 
and  later  model  year  gasoline-fueled  heavy- 
duty  engines  and  vehicles. 

(a)(1)  Exhaust  emissions  from  new 
1988  and  luter  mode!  year  gasohne- 
fueled  heavy-duty  engines  shall  not 
exceed: 

(i)  For  engines  intended  for  use  in  all 
vehicles  except  as  provided  in 
paragraph  (a)(3)  of  this  paragraph, 

(A)  Hydrocarbons.  1.1  grams  per  - 
brake  horsepower-hour,  as  measured 
under  transient  operating  conditions. 
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(B)  Carbon  monoxide.  [1]  14.4  grams 
per  brake  horsepower-hour,  as 
measured  under  transient  operating 
conditions. 

(2)  Gasoline-fueled  heavy-duty 
engines  utilizing  aftertreotment 
technology.  0.50  percent  of  exhause  gas 
flow  at  curb  idle. 

(C)  Oxides  of  nitrogen.  6.0  grams  per 
brake  horsepower-hour,  as  measured 
under  transient  operating  conditions. 

(iil  For  engines  intended  for  use  only 
in  vehicles  with  a  Gross  Vehicle  Weight 
Rating  of  greater  than  14,000  pounds, 

(A)  Hydrocarbons.  1.9  grams  per 
brake  horsepower-hour,  as  measured 
under  transient  operating  conditions. 

(B)  Carbon  Monoxide.  [1]  37.1  grams 
per  brake  horsepower-hour  as  measured 
under  transient  operating  conditions. 

[2]  Gasoline-fueled  heavy-duty 
engines  utilizing  aftertreotment 
technology.  0.50  percent  of  exhaust  gas 
flow  at  curb  idle. 

(C)  Oxides  of  nitrogen.  6.0  grams  per 
brake  horsepower-hour,  as  measured 
under  transient  operating  conditions. 

(2)  The  standards  set  forth  in 
paragraph  (al(l)  of  this  section  refer  to 
the  exhaust  emitted  over  the  operating 
schedule  set  forth  in  paragraph  (f)(1)  of 
Appendix  I  to  this  part,  and  measured 
and  calculated  in  accordance  with  the 
procedures  set  forth  in  Subparts  N  or  P. 
{3)(i)  A  manufacturer  may  certify  one 
or  more  gasoline-fueled  heavy-duty 
engine  configurations  intended  for  use  in 
all  vehicles  to  the  emission  standards 
set  forth  in  pa^ag^a^h  {a)(l)(ii)  of  this 
paragraph:  Provided,  that  the  total 
model  year  sales  of  such 
configuration(s)  being  certified  to  the 
emission  standards  in  paragraph 
(a)(l)(ii)  of  this  section  represent  no 
more  than  5  percent  of  total  model  year 
sales  of  all  gasoline-fueled  heavy-duty 
engines  intended  for  use  in  vehicles  with 
a  Gross  Vehicle  Weight  Rating  of  up  to 
14.000  pounds  by  the  manufacturer. 

(ii)  The  configurations  certified  to  the 
emission  standards  of  paragraph 
(a)(l)(ii)  of  this  section  under  the 
provisions  of  paragraph  (a){3)(i)  of  this 
section  shall  still  be  required  to  meet  the 
evaporative  emission  standards  set  forth 
in  paragraphs  (b)(l](i)(A)  and  (b)(2)(i)  of 
this  section. 

(b)(1)  Evaporative  emissions  from 
1988  and  later  model  year  gasoline- 
fueled  heavy-duty  vehicles  shall  not 
exceed: 

(i)  Hydrocarbons.  (A)  For  vehicles 
with  a  Gross  Vehicle  Weight  Rating  of 
up  to  14,000  pounds,  3.0  grams  per  test. 

(B)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  14,000 
pounds,  4.0  grams  per  test. 

(2)(i)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  26,000 


pounds,  the  standards  set  forth  in 
paragraph  (b)(1)  of  this  section  refer  to  a 
composite  sample  of  fuel  evaporative 
emissions  collected  under  the  conditions 
set  forth  in  Subpart  M  and  measured  in 
accordance  with  those  procedures. 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  26,000 
pounds,  the  standard  set  forth  in 
paragraph  (b)(l)(i)(B)  of  this  section 
refers  to  the  manufacturer's  engineering 
design  evaluation  using  good 
engineering  practice  (a  statement  of 
which  is  required  in  $  86.08&- 
23(b)(4)(ii)). 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1988  or  later  model  year 
gasoline-fueled  heavy-duty  engine. 

(d)  Every  manufacturer  of  new  motor 
vehicle  engines  subject  to  the  standards 
prescribed  in  this  section  shall,  prior  to 
taking  any  of  the  actions  specified  in 
section  203(a)(1)  of  the  Act,  test  or  cause 
to  be  tested  motor  vehicle  engines  in 
accordance  with  applicable  procedures 
in  Subparts  N  or  P  of  this  part  to 
ascertain  that  such  test  engines  meet  the 
requirements  of  paragraphs  (a)  and  (c) 
of  this  section. 

8,  A  new  §  86.091-10  is  added,  to  read 
as  follows:  1 

§88.091-10    Emission  Standards  for  1991 
and  later  model  year  gasoline-fueled  heavy- 
duty  engines  and  vehicles. 

(a)(1)  Exhaust  emissions  from  new 
1991  and  later  model  year  gasoline- 
fueled  heavy-duty  engines  shall  not 
exceed: 

(i)  For  engines  intended  for  use  in  all 
vehicles  except  as  provided  in 
paragraph  (a)(3)  of  this  paragraph, 

(A)  Hydrocarbons.  1.1  grams  per 
brake  horsepower-hour,  as  measured 
under  transient  operating  conditions. 

(B)  Carbon  monoxide.  [7]  14.4  grams 
per  brake  horsepower-hour,  as 
measured  under  transient  operating 
conditions. 

[2]  Gasoline-fueled  heavy-duty 
engines  utilizing  aftertreotment 
technology.  0.50  percent  of  exhaust  gas 
flow  at  curb  idle. 

(C)  Oxides  of  nitrogen.  [1)  5.0  grams 
per  brake  horsepower-hour,  as 
measured  under  transient  operating 
conditions. 

[2]  A  manufacturer  may  elect  to 
include  some  or  all  of  its  gasoline-fueled 
heavy-duty  engine  families  in  the  heavy- 
duty  engine  NO.  averaging  program, 
provided  that  engines  produced  for  sale 
in  California  or  in  49-state  areas  may  be 
averaged  only  within  each  of  those 
areas.  Averaging  is  limited  to  within 
engine  types  (gasoline-fueled  or  diesel). 
If  the  manufacturer  elects  to  participate 
in  the  .NO,  averaging  program, 


individual  family  NO,  emission  limits 
may  not  exceed  6.0  grams  per  brake 
horsepower-hour. 

(ii)  For  engines  intended  for  use  only 
in  vehicles  with  a  Gross  Vehicle  Weight 
Rating  of  greater  than  14,000  pounds. 

(A)  Hydrocarbons.  1.9  grams  per 
brake  horsepower-hour,  as  measured 
under  transient  operating  conditions. 

(B)  Carbon  Monoxide.  [1]  37.1  grams 
per  brake  horsepower-hour  as  measured 
under  transient  operating  conditions. 

[2)  Gasoline-fueled  heavy-duty 
engines  utilizing  aftertreotment 
technology.  0.50  percent  of  exhaust  gas 
flow  at  curb  idle. 

(C)  Oxides  of  nitrogen.  [1]  5.0  grams 
per  brake  horsepower-hour,  as 
measured  under  transient  operating 
conditions. 

[2]  A  manufacturer  may  elect  to 
include  some  or  all  of  its  gasoline-fueled 
heavy-duty  engine  families  in  the  heavy- 
duty  engine  NO,  averaging  program, 
provided  that  engines  produced  for  sale 
in  California  or  in  49-state  areas  may  be 
averaged  only  within  each  of  those 
areas.  Averaging  is  limited  to  within 
engine  tj^jes  (gasoline-fueled  or  diesel). 
If  the  manufacturer  elects  to  participate 
in  the  NO,  averaging  program, 
individual  family  NO,  emission  limits 
may  not  exceed  6.0  grams  per  brake 
horsepower-hour. 

(2)  The  standards  set  forth  in 
paragraph  (a)(1)  of  this  section  refer  to 
the  exhaust  emitted  over  the  operating 
schedule  set  forth  in  paragraph  (f)(1)  of 
Appendix  I  to  this  part,  and  measured 
and  calculated  in  accordance  with  the 
procedures  set  forth  in  Subpart  N  or  P, 
(3)(i)  A  manufacturer  may  certify  one 
or  more  gasoline-fueled  heavy-duty 
engine  configurations  intended  for  use  in 
all  vehicles  to  the  emission  standards 
set  forth  in  paragraph  (a)(l)[ii)  of  this 
paragraph:  Provided,  that  the  total 
model  year  sales  of  such 
configuration(s)  being  certified  to  the 
emission  standards  in  paragraph 
(a)(l)(ii)  of  this  section  represent  no 
more  than  5  percent  of  total  model  year 
sales  of  all  gasoline-fueled  heavy-duty 
engines  intended  for  use  in  vehicles  with 
a  Gross  Vehicle  Weight  Rating  of  up  to 
14,000  pounds  by  the  manufacturer, 

(ii)  The  configurations  certified  to  the 
emission  standards  of  paragraph 
(a)(l)(ii)  of  this  section  under  the 
provisions  of  paragraph  (a)(3)(i)  of  this 
section  shall  still  be  required  to  meet  the 
evaporative  emission  standards  set  forth 
in  paragraphs  (b)(l)(i)(A)  and  (b)(2)(i)  of 
this  section. 

(b)(1)  Evaporative  emissions  from 
1991  and  later  model  year  gasoline- 
fueled  heavy-duty  vehicles  shall  not 
exceed: 
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(i)  Hydrocarbons.  (A)  For  vehicles 
with  a  Gross  Vehicle  Weight  Rating  of 
up  to  14.000  pounds,  3.0  grams  per  test. 

(B)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  14.000 
pounds.  4.0  grams  per  test. 

(2)(i)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  26.000 
pounds,  the  standards  set  forth  in 
paragraph  (b)(1)  of  this  section  refer  to  a 
composite  sample  of  fuel  evaporative 
emissions  collected  under  the  conditions 
set  forth  in  Subpart  M  and  measured  in 
accordance  with  those  procedures. 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  26,000 
pounds,  the  standard  set  forth  in 
paragraph  (b)(l)(i)(B)  of  this  section 
refers  to  the  manufacturer's  engineering 
design  evaluation  using  good 
engineering  practice  (a  statement  of 
which  is  required  in  §  86.088- 
23(b)(4){ii)). 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1991  or  later  model  year 
gasoline-fueled  heavy-duty  engine. 

(d)  Every  manufacturer  of  new  motor 
vehicle  engines  subject  to  the  standards 
prescribed  in  this  section  shall,  prior  to 
taking  any  of  the  actions  specified  in 
section  203(a)(1)  of  the  Act.  test  or  cause 
to  be  tested  motor  vehicle  engines  in 
accordance  with  applicable  procedures 
in  Subpart  N  or  F  of  this  part  to 
ascertain  that  such  test  engines  meet  the 
requirements  of  paragraphs  (a)  and  (c) 
of  this  section. 

9.  A  new  §  86.088-11  is  added,  to  read 
as  follows: 

§  86.088-1 1     Emission  standards  for  1988 
and  later  model  year  diesel  heavy-duty 
engines. 

(a)(1)  Exhaust  emissions  from  new 
1988  and  later  model  year  diesel  heavy- 
duty  engines  shall  not  exceed  the 
following: 

(i)  Hydrocarbons.  1.3  grams  per  brake 
horsepower-hour,  as  measured  under 
transient  operating  conditions. 

(ii)  Carbon  monoxide.  15.5  grams  per 
brake  horsepower-hour,  as  measured 
under  transient  operating  conditions. 

(iii)  Oxides  of  nitrogen.  6.0  grams  per 
brake  horsepower-hour,  as  measured 
under  transient  operating  conditions. 

(iv)  Particulate  emissions.  0.60  gram 
per  brake  horsepower-hour,  as 
measured  under  transient  operating 
conditions. 

(2)  The  standards  set  forth  in 
paragraph  (a)(1)  of  this  section  refer  to 
the  exhaust  emitted  over  the  operating 
schedule  set  forth  in  paragraph  (0(2)  of 
Appendix  I  to  this  part,  and  measured 
and  calculated  in  accordance  with  the 
procedures  set  fortlrin  Subpart  N  of  this 


part,  except  as  noted  in  §  86.088-23(c)(2) 
(i)  and  (ii). 

(b)(1)  The  opacity  of  spoke  emission 
from  new  1988  and  later  model  year 
diesel  heavy-duty  engines  shall  not 
exceed: 

(i)  20  percent  during  the  engine 
acceleration  mode. 

(ii)  15  percent  during  the  engine 
lugging  mode. 

(iii)  50  percent  during  the  peaks  in 
either  mode. 

(2)  The  standards  set  forth  in 
paragraph  (b)(1)  of  this  section  refer  to 
exhaust  smoke  ^missions  generated 
under  the  conditions  set  forth  in  Subpart 
I  of  this  part  and  measured  and 
calculated  in  accordance  with  those 
procedures. 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  atmosphere  from 
any  new  1988  model  year  naturally 
aspirated  diesel  heavy-duty  engine.  This 
provision  does  not  apply  to  engines 
using  turbochargers.  pumps,  blowers,  or 
superchargers  for  air  induction. 

(d)  Ever>'  manufacturer  of  new  motor 
vehicle  engines  subject  to  the  standards 
prescribed  in  this  section  shall,  prior  to 
taking  any  of  the  actions  specified  in 
section  203(a)(1)  of  the  Act,  test  or  cause 
to  be  tested  motor  vehicle  engines  in 
accordance  with  applicable  procedures 
in  Subpart  1  or  N  of  this  part  to  ascertain 
that  such  test  engines  meet  the 
requirements  of  (a),  (b),  and  (c)  of  this 
section. 

10.  A  new  §  86.091-11  is  added,  to 
read  as  follows: 

§  86.091-1 1     Emission  standards  for  1991 
and  later  model  year  diesel  heavy-duty 
engines. 

(a)(1)  Exhaust  emissions  from  new 
1991  and  later  model  year  diesel  heavy- 
duty  engines  shall  not  exceed  the 
following: 

(i)  Hydrocarbons.  1.3  grams  per  brake 
horsepower-hour,  as  measured  under 
transient  operating  conditions. 

(li)  Carbon  monoxide.  15.5  grams  per 
brake  horsepower-hour,  as  measured 
under  transient  operating  conditions. 

(iii)  Oxides  of  nitrogen.  (A)  5.0  grams 
per  brake  horsepower-hour,  as 
measured  under  transient  operating 
conditions. 

(B)  A  manufacturer  may  elect  to 
include  some  or  all  of  its  diesel  heavy- 
duty  engine  families  in  the  heavy-duty 
engine  NO,  averaging  program,  provided 
that  engines  produced  for  sale  in 
California  or  in  49-state  areas  may  be 
averaged  only  within  each  of  those 
areas.  Averaging  is  limited  to  within 
engine  types  (gasoline-fueled  or  diesel). 
Averaging  is  limited  to  engines  within  a 
given  primary  service  class  as  defined  in 
§  86.085-2.  Averaging  across  primarj^ 


service  classes  is  not  permitted.  If  the 
manufacturer  elects  to  participate  in  the 
NO,  averaging  program,  individual 
family  NO,  emission  limits  may  not 
exceed  6,0  grams  per  brake  horsepower- 
hour, 

(iv)  Particulate  emissions.  (A)  For 
engines  to  be  used  in  urban  buses,  0.10 
gram  per  brake  horsepower-hour,  as 
measured  under  transient  operating 
conditions. 

(B)  For  all  other  engines.  0.25  gram  per 
brake  horsepower-hour,  as  measured 
under  transient  operating  conditions 

(C)  A  manufacturer  may  elect  to 
include  all  or  some  of  its  heavy-duty 
diesel  engine  families,  exclusive  of 
engines  to  be  used  in  urban  buses,  in  the 
heavy-duty  particulate  averaging 
program,  provided  that  engines 
produced  for  sale  in  California  or  m  49- 
state  areas  may  be  averaged  only  within 
each  of  those  areas.  Engines  for  use  in 
urban  buses  may  not  be  included  in  the 
heavy-duty  particulate  averaging 
program.  Averaging  is  limited  to  engines 
within  a  given  primarv'  service  class  as 
defined  in  §  86.085-2.  Averaging  across 
primary  service  classes  is  not  permitted. 
If  the  manufacturer  elects  to  participate 
in  the  averaging  program,  individual 
family  particulate  limits  may  not  exceed 
0.60  gram  per  brake  horsepower-hour. 

(2)  The  standards  set  forth  in 
paragraph  [a)(l)  of  this  section  refer  to 
the  exhaust  emitted  over  operating 
schedules  as  set  forth  in  paragraph  (f)(2) 
of  Appendix  I  of  this  part,  and  measured 
and  calculated  in  accordance  with  the 
procedures  set  forth  m  Subpart  N  of  this 
part,  except  as  noted  in  §  86.091-231c)(2) 
(i)  and  (iii). 

(b)(1)  The  opacity  of  smoke  emission 
from  new  1991  and  later  model  year 
diesel  heavy-duty  engines  shall  not 
exceed: 

(i)  20  percent  during  the  engine 
acceleration  mode. 

(ii)  15  percent  during  the  engine 
lugging  mode. 

(iii)  50  percent  during  the  peaks  in 
cither  mode. 

(2)  The  standards  set  forth  in 
paragraph  (b)(1)  of  this  section  refer  to 
exhaust  smoke  emissions  generated 
under  the  conditions  set  forth  in  Subpart 
I  of  this  part  and  measured  and 
calculated  in  accordance  with  those 
procedures. 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1991  model  year 
naturally-aspirated  diesel  heavy-duty 
engine.  This  provision  does  not  apply  to 
engines  using  turbochargers,  pumps, 
blowers,  or  superchargers  for  air 
induction. 
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(d)  Every  manufacturer  of  new  motor 
vehicle  engines  subject  to  the  standards 
prescribed  in  this  section  shall,  prior  to 
taking  any  of  the  actions  specified  in 
section  203(a)(1)  of  the  Act.  test  or  cause 
to  be  tested  motor  vehicle  engines  in 
accordance  with  applicable  procedures 
in  Subpart  I  or  N  of  this  part  to  ascertain 
that  such  test  engines  meet  the 
requirements  of  paragraphs  (a),  (b),  and 
(c)  and  (d)  of  this  section. 

11.  A  new  §  86.094-11  is  added,  to 
read  as  follows: 

§  86.094-1 1     Emission  standards  for  1994 
and  later  modei  year  diesel  haavy-duty 
engfnes. 

(a)(1)  Exhaust  emissions  from  new 
1994  and  later  model  year  diesel  heavy- 
duty  engines  shall  not  exceed  the 
following: 

(i)  Hydrocarbons.  1.3  grams  per  brake 
horsepower-hour,  as  measured  under 
transient  operating  conditions. 

(ii)  Carbon  monoxide.  15.5  grams  per 
brake  horsepower-hour,  as  measured 
under  transient  operating  conditions. 

(iii)  Oxides  of  nitrogen.  (Reserved) 

(tv)  Particulate  emissions.  (A)  0.10 
gram  per  brake  horsepower-hour,  as 
measured  under  transient  operating 
conditions. 

(B)  A  manufacturer  may  elect  to 
include  all  or  some  of  its  heavy-duty 
diesel  engine  families,  exclui.ive  of 
engines  to  be  used  in  urban  buses,  in  the 
heavy-duty  particulate  averaging 
program,  provided  that  engines 
produced  for  sale  in  California  or  in  49- 
stafe  areas  may  be  averaged  only  within 
each  of  those  areas.  Fjigines  for  use  in 
urban  buses  may  not  be  included  in  the 
heavy-duty  particulate  averaging 
program.  Averaging  is  limited  to  engines 
within  a  given  primary  service  class  as 
defined  in  §  86  085-2.  Averaging  across 
primary  service  classes  is  not  permitted. 
If  the  manufacturer  elects  to  participate 
in  the  averaging  program,  individual 
far.  .iy  particulate  limits  may  not  exceed 
0.60  pram  per  brake  horsepower-hour. 

(2)  The  standards  set  forth  in 
paragraph  |a)(l)  of  this  section  refer  to 
the  exhaust  emitted  over  operating 
schedules  as  set  forth  in  paragraph  (0(2) 
of  Appendix  I  of  this  part,  and  measured 
and  calculated  in  accordance  with  the 
procedures  set  forth  in  Subpart  N  of  this 
part,  except  as  noted  in  §  8t).091-23(cj(2) 
(i)  and  (iii), 

(b)(1)  The  opacity  of  smoke  emission 
from  new  1994  and  later  model  year 
diesel  heavy-duty  engines  shall  not 
exceed: 

(i)  20  percent  during  the  engine 
acceleration  mode. 

(ii)  15  percent  during  the  engine 
lugging  mode. 


(iii)  50  percent  during  the  peaks  in 
either  mode. 

(2)  The  standards  set  forth  in 
paragraph  (b)(1)  of  this  section  refer  to 
exhaust  smoke  emissions  generated 
under  the  conditions  set  forth  in  Subpart 
1  of  this  part  and  measured  and 
calculated  in  accordance  with  those 
procedures. 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1994  model  year 
naturally-aspirated  diesel  heavy-duty 
engine.  This  provision  does  not  apply  to 
engines  using  turbochargers,  pumps, 
blowers,  or  superchargers  for  air 
induction. 

(d)  Every  manufacturer  of  new  motor 
vehicle  engines  subject  to  the  standards 
prescribed  in  this  section  shall,  prior  to 
faking  any  of  the  actions  specified  in 
section  203(a)(1)  of  the  Act,  test  or  cause 
to  be  tested  motor  vehicle  engines  in 
accordance  with  applicable  procedures 
in  Subpart  I  or  N  of  this  part  to  ascertain 
that  such  test  engines  meet  the 
requirements  of  paragraphs  (a),  (b),  and 
(c)  and  (d)  of  this  section. 

12.  A  new  §  86.08ft-21  is  added,  to 
read  as  follows: 

$  86.088-21     Application  for  certification. 

(a)  A  separate  application  for  a 
certificate  of  conformity  shall  be  made 
for  each  set  of  standards  (or  family 
particulate  emission  limits,  or  family 
NO,  emission  limits,  as  appropriate)  and 
each  class  of  new  motor  vehicles  or  new 
motor  vehicle  engines.  Such  application 
shall  be  made  to  the  Administrator  by 
the  manufacturer  and  shall  be  updated 
and  corrected  by  amendment, 

(b)  The  application  shall  be  in  writing, 
signed  by  an  authorized  representative 
of  the  manufacturer,  and  shall  include 
the  following: 

(l)(i)  Identification  and  description  of 
the  vehicles  (or  engines)  covered  by  the 
application  and  a  description  of  their 
engine  (vehicles  only),  emission  control 
system  and  fuel  system  components. 
This  shall  include  a  detailed  description 
of  each  auxiliarj-  emission  control 
device  (AECD)  to  be  installed  in  or  on 
any  certification  test  vehicle  (or 
certification  test  engine). 

(ii)(A)  The  manufacturer  shall  provide 
to  the  administrator  in  the  application 
for  certification: 

[1]  A  list  of  those  parameters  whir.h 
are  physically  capable  of  being  adjusted 
(including  those  adjustable  parameters 
for  which  access  is  difficult)  and  that,  if 
adjusted  to  settings  other  than  the 
manufacturer's  recommended  setting, 
may  affect  emissions: 

[2)  A  specification  of  the 
manufacturer's  intended  physically 
adjustable  range  of  each  such 


parameter,  and  the  production 
tolerances  of  the  limits  or  stops  used  to 
establish  the  physically  adjustable 
range; 

[3]  A  description  of  the  limits  or  stops 
used  to  establish  the  manufacturer's 
intended  physically  adjustable  range  of 
each  adjustable  parameter,  or  any  other 
means  used  to  inhibit  adjustment; 

[4]  The  nominal  or  recommended 
setting,  and  the  associated  production 
tolerances,  for  each  such  parameter. 

(B)  The  manufacturer  may  provide,  in 
the  application  for  certification, 
information  relating  to  why  certain 
parameters  are  not  expected  to  be 
adjusted  in  actual  use  and  to  why  the 
physical  limits  or  stops  used  to  establish 
the  physically  adjustable  range  of  each 
parameter,  or  any  other  means  used  to 
inhibit  adjustment,  are  expected  to  be 
effective  in  preventing  adjustment  of 
parameters  on  in-use  vehicles  to  settings 
outside  the  manufacturer's  intended 
physically  adjustable  ranges.  This  m.ay 
include  results  of  any  tests  to  determine 
the  difficulty  of  gaining  access  to  an 
adjustment  or  exceeding  a  limit  as 
intended  or  recommended  by  the 
manufacturer. 

(C)  The  Administrator  may  require  to 
be  provided  detailed  drawings  and 
descriptions  of  the  various  emission 
related  components,  and/or  hardware 
samples  of  such  components,  for  the 
purpose  of  making  his  determination  of 
which  vehicle  or  engine  parameter  will 
be  subject  to  adjustment  for  new 
certification  and  Selective  Enforcement 
Audit  testing  and  of  the  physically 
adjustable  range  for  each  such  vehicle 
or  engine  parameter. 

(2)  Projected  U.S.  sales  data  sufficient 
to  enable  the  Administrator  to  select  a 
test  fleet  representative  of  the  vehicles 
(or  engines)  for  which  certification  is 
requested.  The  sales  data  shall  also 
include  the  altitude  of  intended  sale  for 
light-duty  trucks. 

(3)  A  description  of  the  test  equipment 
and  fuel  proposed  to  be  used. 

(4){i)  For  light-duty  vehicles  and  light- 
duty  trucks,  a  description  of  the  test 
piocedures  to  be  used  to  establish  the 
evaporative  emission  deterioration 
factors  required  to  be  determined  and 
supplied  in  §  86.08&-23(b)(2). 

(ii)  For  gasoline-fueled  heavy-duty 
vehicles,  the  Administrator  does  not 
assume  that  each  evaporative  emission 
family-evaporative  emission  control 
system  combination  will  deteriorate  in  a 
unique  manner  during  the  useful  life  of 
the  vehicle.  The  manufacturer  shall 
therefore  identify  those  evaporative 
emission  deterioration  factors  which 
shall  be  applied  to  the  various 
evaporative  emission  family- 
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evaporative  emission  control  system 
combinations  which  are  expected  to 
exhibit  similar  deterioration 
characteristics  during  the  useful  life  of 
the  vehicle. 

(iii)(A)  a  description  of  the  test 
procedures  to  be  used  to  establish  the 
durability  data  or  the  exhaust  emission 
deterioration  factors  required  to  be 
determined  and  supplied  in  §  86  088- 
23(b)(1). 

(B)(7)  For  engine  families  provided  an 
alternative  useful-life  period  under 
paragraph  (f]  of  this  section,  a  statement 
of  that  alternative  period  and  a  brief 
synopsis  of  the  justification. 

[2]  For  heavy-duty  diesel  engine 
families,  a  statement  of  the  primary 
intended  service  class  (light,  medium,  or 
heavy)  and  an  explanation  as  to  why 
that  service  class  was  selected.  Each 
diesel  engine  family  shall  be  certified 
under  one  primary  intended  service 
class  only.  After  reviewing  the  guidance 
in  §  86.085-2,  the  class  shall  be 
determined  on  the  basis  of  which  class 
best  represents  the  majority  of  the  sales 
of  their  engine  family. 

(C)(7)  A  statement  of  recommended 
maintenance  and  procedures  necessarj- 
to  assure  that  the  vehicles  (or  engines) 
covered  by  a  certificate  of  conformity  in 
operation  conform  to  the  regulations, 
and  a  description  of  the  program  for 
training  of  personnel  for  such 
maintenance,  and  the  equipment 
required. 

(2)  A  description  of  vehicle 
adjustments  or  modifications  necessary, 
if  any.  to  assure  that  light-duty  vehicles 
and  light-duty  trucks  covered  by  a 
certificate  of  conformity  conform  to  the 
regulations  while  being  operated  at  any 
altitude  locations,  and  a  statement  of 
the  altitude  at  which  the  adjustments  or 
modifications  apply. 

(D)  At  the  option  of  the  manufacturer, 
the  proposed  composition  of  the 
emission-data  test  fleet  or  (where 
appUcable)  the  durability-data  test  fleet. 

(5)(i)(A)  If  the  manufacturer  elects  to 
participate  in  the  particulate  averaging 
program  for  diesel  light-duty  vehicles 
and/or  diesel  light-duty  trucks,  the 
application  must  hst  the  family 
particulate  emission  limit  and  the 
projected  U.S.  production  volume  of  the 
family  for  the  model  year. 

(B)  The  manufacturer  shall  choose  the 
level  of  the  family  particulate  emission 
limits,  accurate  to  one-hundredth  of  a 
gram  per  mile. 

(C)  The  manufacturer  may  at  any  time 
during  production  elect  to  change  the 
level  of  any  family  diesel  particulate 
emission  hmit(s)  by  submitting  the  new 
limit(s)  to  the  Administrator  and  by 
demonstrating  compliance  with  the 


limit(s)  as  described  in  §  86.085-2  and 
§86.088-28(b)(5)(i). 

(ii)(A)  If  the  manufacturer  elects  to 
participate  in  the  NO,  averaging 
program  for  light-duty  trucks,  the 
application  must  hst  the  family  NO, 
emission  limit  and  the  projected  U.S. 
production  volume  of  the  family  for  the 
model  year. 

(E)  The  manufacturer  shall  choose  the 
level  of  the  family  NO,  emission  limits, 
accurate  to  one-tenth  of  a  gram  per  mile. 

(C)  The  manufacturer  may  at  any  time 
during  production  elect  to  change  the 
level  of  any  family  NO,  emission  limit(sj 
by  submitting  the  new  limits  to  the 
Administretor  and  by  demonstrating 
compliance  with  the  limit(s)  as 
described  in  5  86.088-2  and  $  86.068- 
28(b)(5)(ii). 

(6)(i)  For  gasoline-fueled  heavy-duty 
engines,  the  application  must  state 
whether  the  engine  family  is  being 
certified  for  use  in  all  vehicles 
regardless  of  their  Gross  Vehicle  Weight 
Rating  (see  |  86.088-10  (a){l)(i)  and 
(a)(3){i)),  or,  only  for  use  in  vehicles' with 
a  Gross  Vehicle  Weight  Rating  greater 
than  14,000  pounds. 

(ii)  If  the  engine  family  is  being 
certified  for  use  in  all  vehicles  and,  is 
being  certified  to  the  emission  standards 
applicable  to  gasoline-fueled  heavy-duty 
engines  for  use  only  in  vehicles  with  a 
Gross  Vehicle  Weight  Rating  over  1-4,000 
pounds  under  the  provisions  of 
paragraph  (a)(3)  of  §  86.088-10,  then  the 
application  must  also  attest  that  the 
engine  family,  together  with  all  other 
engine  families  being  certified  under  the 
provisions  of  paragraph  (a)(3)  of 
§  86.088-10,  represent  no  more  than  5 
percent  of  model  year  sales  of  the 
manufacturer  of  all  gasoline-fueled 
heavy-duty  engines  for  use  in  vehicles 
with  Gross  Vehicle  Weight  Ratings  of  up 
to  14.000  pounds. 

(iii)(A)  A  description  of  the  test 
procedures  to  be  used  to  establish  the 
durability  data  or  the  exhaust  emission 
deterioration  factors  required  to  be 
determined  and  supplied  in  §  86.088- 
23(b)(1). 

(B)(/)  A  statement  of  the  useful  life  of 
use  of  each  light-duty  truck  engine 
family  and  heavy-duty  engine  family. 

[2]  For  engine  families  provided  an 
alternative  useful  life  period  under 
paragraph  (f)  of  this  section,  a  statement 
of  that  alternative  period  and  a  brief 
synopsis  of  the  justification. 

(J)  For  heavy-duty  diesel  engine 
families,  a  statement  of  the  primary 
intended  service  class  (light,  medium,  or 
heavy)  and  an  explanation  as  to  why 
that  service  class  was  selected.  Each 
diesel  engine  family  shall  be  certified 
under  one  primary  intended  service 
class  only.  After  reviewing  the  guidance 


in  I  86.085-2,  the  class  shall  be 
determined  on  the  basis  of  which  class 
best  represents  the  majority  of  the  sales 
of  that  engine  family. 

(c)  Complete  copies  of  the  application 
and  of  any  amendments  thereto,  and  all 
notifications  under  S  86.079-32,  S  86.079- 
33,  and  §  86.082-34  shall  be  submitted  in 
such  multiple  copies  as  the 
Administrator  may  require. 

(d)  Incomplete  light-duty  trucks  shall 
have  a  maximum  completed  curb  weight 
and  maximum  completed  frontal  area 
specified  by  the  manufacturer. 

(e)  For  gasoline-fueled  heavy-duty 
vehicles  the  manufacturer  sh^ll  specify 
a  maximum  nominal  fuel  tarik  capacity 
for  each  evaporative  emission  family- 
evaporative  emission  control  s\stem 
combination. 

(fj  Light-duty  truck  and  heavy-duty 
engine  manufacturers  who  believe  that 
the  useful  life  periods  of  §  86.085-2  are 
significantly  unrepresentative  for  one  or 
more  engine  families  (either  too  long  or 
too  short),  may  petition  the 
Administrator  to  provide  an  alternative 
useful-life  period.  This  petition  must 
include  the  full  rationale  behind  the 
request  together  with  any  supporting 
data  and  other  evidence.  Based  on  this 
or  other  information  the  Administrator 
may  assign  an  alternative  useful-life 
period.  Any  petition  should  be 
submitted  in  a  timely  manner,  to  allow 
adequate  time  for  a  thorough  evaluation 

13.  A  new  5  86.091-21  is  added,  to 
read  as  follows: 

§  S6.091-21    Appttcatlon  for  certiflcatton. 

(a)  A  separate  application  for  a 
certificate  of  conformity  shall  be  made 
for  each  set  of  standards  (or  family 
particulate  emission  limits,  or  family 
NO,  emission  limits,  as  appropriate)  and 
each  class  of  new  motor  vehicles  or  new 
motor  vehicle  engines.  Such  application 
shall  be  made  to  the  Administrator  by 
the  manufacturer  and  shall  be  updated 
and  corrected  by  amendment. 

(b)  The  application  shall  be  in  writing, 
signed  by  an  authorized  representative 
of  the  manufacturer,  and  shall  include 
the  following: 

(l)(i)  Identification  and  description  of 
the  vehicles  (or  engines)  covered  by  the 
application  and  a  description  of  their 
engine  (vehicles  only),  emission  control 
system  and  fuel  system  components. 
This  shall  include  a  detailed  description 
of  each  auxiliary  emission  control 
device  (AECD)  to  be  installed  in  or  on 
any  certification  test  vehicle  (or 
certification  test  engine). 

(ii)(A)  The  manufacturer  shall  provide 
to  the  Administrator  in  the  preliminary 
applic^ion  for  certification; 
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(7)  A  list  of  those  parameters  which 
are  physically  capable  of  being  adjusted 
(including  those  adjustable  parameters 
for  which  access  is  difficult)  and  that,  if 
adjusted  to  settings  other  than  the 
manufacturer's  recommended  setting, 
may  affect  emissions; 

[2]  A  specification  of  the 
manufacturer's  intended  physically 
adjustable  range  of  each  such 
parameter,  and  the  production 
tolerances  of  the  limits  or  stops  used  to 
establish  the  physically  adjustable 
range; 

[3]  A  description  of  the  limits  or  stops 
used  to  establish  the  manufacturer's 
intended  physically  adjustable  range  of 
each  adjustable  parameter,  or  any  other 
means  used  to  inhibit  adjustment; 

[4]  The  nominal  or  recommended 
setting,  and  the  associated  production 
tolerances,  for  each  such  parameter. 

(B)  The  manufacturer  may  provide,  in 
the  preliminary  application  for 
certification,  information  relating  to  why 
certain  parameters  are  not  expected  to 
be  adjusted  in  actual  use  and  to  why  the 
physical  limits  or  stops  used  to  establish 
the  physically  adjustable  range  of  each 
parameter,  or  any  other  means  used  to 
inhibit  adjustment,  are  expected  to  be 
effective  in  preventing  adjustment  of 
parameters  on  in-use  vehicles  to  settings 
outside  the  manufacturer's  intended 
physically  adjustable  ranges.  This  may 
include  results  of  any  tests  to  determine 
the  difficulty  of  gaining  access  to  an 
adjustment  or  exceeding  a  limit  as 
intended  or  recommended  by  the 
manufacturer. 

(C)  The  Administrator  may  require  to 
be  provided  detailed  drawings  and 
descriptions  of  the  various  emission 
related  components,  and/or  hardware 
samples  of  such  components,  for  the 
purpose  of  making  his  determination  of 
which  vehicle  or  engine  parameter  will 
be  subject  to  adjustment  for  new 
certification  and  Selective  Enforcement 
Audit  testing  and  of  the  physically 
adjustable  range  for  each  such  vehicle 
or  engine  parameter. 

(2)  Projected  U.S.  sales  data  sufficient 
to  enable  the  Administrator  to  select  a 
test  fleet  representative  of  the  vehicles 
(or  engines)  for  which  certification  is 
requested.  The  sales  data  shall  also 
include  the  altitude  of  intended  sale  for 
light-duty  trucks. 

(3)  A  description  of  the  test  equipment 
and  fuel  proposed  to  be  used. 

(4)(i)  For  light-duty  vehicles  and  light- 
duty  trucks,  a  description  of  the  test 
procedures  to  be  used  to  establish  the 
evaporative  emission  deterioration 
factors  required  to  be  determined  and 
supplied  in  J  86.088-23(b)(2). 

(ii)  For  gasoline-fueled  heavy-duty 
vehicles,  the  Administrator  does  not 


assume  that  each  evaporative  emission 
family-evaporative  emission  control 
system  combination  will  deteriorate  in  a 
unique  manner  during  the  useful  life  of 
the  vehicle.  The  manufacturer  shall 
therefore  identify  those  evaporative 
emission  deterioration  factors  which 
shall  be  applied  to  the  various 
evaporative  emission  family- 
evaporative  emission  control  system 
combinations  which  are  expected  to 
exhibit  similar  deterioration 
characteristics  during  the  useful  life  of 
the  vehicle. 

(iii)(A)  A  description  of  the  test 
procedures  to  be  used  to  establish  the 
durability  data  or  the  exhaust  emission 
deterioration  factors  required  to  be 
determined  and  supplied  in  §  86.091- 
23(b)(1). 

(B)(7)  For  engine  families  provided  an 
alternative  useful-life  period  under 
paragraph  (f)  of  this  section,  a  statement 
of  that  alternative  period  and  a  brief 
synopsis  of  the  justification. 

(2)  For  heavy-duty  diesel  engine 
families,  a  statement  of  the  primary 
intended  service  class  (light,  medium,  or 
heavy)  and  an  explanation  as  to  why 
that  service  class  was  selected.  Each 
diesel  engine  family  shall  be  certified 
under  one  primary  intended  service 
class  only.  After  reviewing  the  guidance 
in  §  86.085-2,  the  class  shall  be 
determined  on  the  basis  of  which  class 
best  represents  the  majority  of  the  sales 
of  their  engine  family. 

(C)(7)  For  each  light-duty  truck  engine 
family  and  each  heavy-duty  engine 
family,  a  statement  of  recommended 
maintenance  and  procedures  necessary 
to  assure  that  the  vehicles  (or  engines) 
covered  by  a  certificate  of  conformity  in 
operation  conform  to  the  regulations, 
and  a  description  of  the  program  for 
training  of  personnel  for  such 
maintenance,  and  the  equipment 
required. 

[2]  A  description  of  vehicle 
adjustments  or  modifications  necessary, 
if  any,  to  assure  that  light-duty  trucks 
covered  by  a  certificate  of  conformity 
conform  to  the  regulations  while  being 
operated  at  any  altitude  locations,  and  a 
statement  of  the  altitude  at  which  the 
adjustments  or  modifications  apply. 

(D)  At  the  option  of  the  manufacturer, 
the  proposed  composition  of  the 
emission-data  test  Heet  or  (where 
applicable)  the  durability-data  test  fleet. 

(5)(i)(A)  If  the  manufacturer  elects  to 
participate  in  the  particulate  averaging 
program  for  diesel  light-duty  vehicles 
and/or  diesel  light-duty  trucks,  or  the 
particulate  averaging  program  for 
heavy-duty  diesel  engines,  the 
application  must  list  the  family 
particulate  emission  limit  and  the 


projected  U.S.  production  volume  of  the 
family  for  the  model  year. 

(B)  The  manufacturer  shall  choose  the 
level  of  the  family  particulate  emission 
limits,  accurate  to  one-hundredth  of  a 
gram  per  mile  for  light-duty  vehicles  and 
light-duty  trucks,  or.  to  one-hundredth  of 
a  gram  per  brake  horsepower-hour  for 
heavy-duty  engines. 

(C)  The  manufacturer  may  at  any  time 
during  production  elect  to  change  the 
level  of  any  family  diesel  particulate 
emission  limit(s)  by  submitting  the  new 
limit(s)  to  the  Administrator  and  by 
demonstrating  compliance  with  the 
limit(s)  as  described  in  §  86.085-2  and 

§  86.091-28(b)(5)(i). 

(ii)(A)  If  the  manufacturer  elects  to 
participate  in  the  NO,  averaging 
program  for  light-duty  trucks,  or  the  NO, 
averaging  program  for  heavy-duty 
engines,  the  application  must  list  the 
family  NO,  emission  limit  and  the 
projected  U.S.  production  volume  of  the 
family  for  the  model  year. 

(B)  The  manufacturer  shall  choose  the 
level  of  the  family  NO,  emission  limits, 
accurate  to  one-tenth  of  a  gram  per  mile 
for  light-duty  trucks,  or,  to  one-tenth  of  a 
gram  per  brake  horsepower-hour  for 
heavy-duty  engines. 

(C)  The  manufacturer  may  at  any  time 
during  production  elect  to  change  the 
level  of  any  family  NO,  emission  limit(s) 
by  submitting  the  new  limits  to  the 
Administrator  and  by  demonstrating 
compliance  with  the  limit(s)  as 
described  in  §  86.088-2  and  §  86.091- 
28(b)(5)(ii). 

(6)(i)  For  gasoline-fueled  heavy-duty 
engines,  the  application  must  state 
whether  the  engine  family  is  being 
certified  for  use  in  all  vehicles 
regardless  of  their  Gross  Vehicle  Weight 
Rating  (see  §  86.091-10(a)(l)(i)  and 
(a)(3)(i)),  or.  only  for  use  in  vehicles  with 
a  Gross  Vehicle  Weight  Rating  greater 
than  14.000  pounds. 

(ii)  If  the  engine  family  is  being 
certified  for  use  in  all  vehicles  and,  is 
being  certified  to  the  emission  standards 
applicable  to  gasoline-fueled  heavy-duty 
engines  for  use  only  in  vehicles  with  a 
Gross  Vehicle  Weight  Rating  over  14,000 
pounds  under  the  provisions  of 
paragraph  (a)(3)  of  §  86.091-10,  then  the 
application  must  also  attest  that  the 
engine  family,  together  with  all  other 
engine  families  being  certified  under  the 
provisions  of  paragraph  (a)(3)  of 
§  86.091-10,  represent  no  more  than  5 
percent  of  model  year  sales  of  the 
manufacturer  of  all  gasoline-fueled 
heav7-duty  engines  for  use  in  vehicles 
with  Gross  Vehicle  Weight  Ratings  of  up 
to  14.000  pounds. 

(iii)(A)  A  description  of  the  test 
procedures  to  be  used  to  establish  the 
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durability  data  or  the  exhaust  emission 
deterioration  factors  required  to  be 
determined  and  suppHed  in  §  86.091- 
23(b)(1). 

(B)(7)  A  statement  of  the  useful  life  of 
use  of  each  light-duty  truck  engine 
family  and  heavy-duty  engine  family. 

[2]  For  engine  families  provided  an 
alternative  useful  life  period  under 
paragraph  (f)  of  this  section,  a  statement 
of  that  alternative  period  and  a  brief 
synopsis  of  the  justification. 

(J)  For  heavy-duty  diesel  engme 
families,  a  statement  of  the  primary 
intended  8en.'ice  class  (light,  medium,  or 
heavy)  and  an  explanation  as  to  why 
that  service  class  was  selected.  Each 
diesel  engine  family  shall  be  certified 
under  one  primary  intended  service 
class  only.  After  reviewing  the  guidance 
in  §  86.085-2,  the  class  shall  be 
determined  on  the  basis  of  which  class 
best  represents  the  majority  of  the  sales 
of  that  engine  family. 

(C)(7)  For  each  light-duty  truck  engine 
family  and  each  heavy-duty  engine 
family,  a  statement  of  recommended 
maintenance  and  procedures  necessary 
to  assure  that  the  vehicles  (or  engines) 
covered  by  a  certificate  of  conformity  in 
operation  conform  to  the  regulations, 
and  a  description  of  the  program  for 
training  of  personnel  for  such 
maintenance,  and  the  equipment 
required. 

[2]  A  description  of  vehicle 
adjustments  or  modifications  necessary, 
if  any,  to  assure  that  light-duty  trucks 
covered  by  a  certificate  of  conformity 
conform  to  the  regulations  while  being 
operated  at  any  altitude  locations,  and  a 
statement  of  the  altitude  at  which  the 
adjustments  or  modifications  apply, 

(D)  At  the  option  of  the  manufacturer, 
the  proposed  composition  of  the 
emission-data  test  fleet  or  (where 
applicable)  the  durability-data  test  fleet. 

(c)  Complete  copies  of  the  application 
and  of  any  amendments  thereto,  and  all 
notifications  under  §  86.079-32,  §  86.079- 
33,  and  §  86.082-34  shall  be  submitted  in 
such  multiple  copies  as  the 
Administrator  may  require. 

(d)  Incomplete  light-duty  trucks  shall 
have  a  maximum  completed  curb  weight 
and  maximum  completed  frontal  area 
specified  by  the  manufacturer. 

(e)  For  gasoline-fueled  heavy-duty 
vehicles  the  manufacturer  shall  specify 
a  maximum  nominal  fuel  tank  capacity 
for  each  evaporative  emission  family- 
evaporative  emission  control  system 
combination. 

(f)  Light-duty  truck  and  heavy-duty 
engine  manufacturers  who  believe  that 
the  useful  life  periods  of  §  86.085-2  are 
significantly  unrepresentative  for  one  or 
more  engine  families  (either.too  long  or 
too  short),  m,ay  petition  the 


Administrator  to  pro\ide  an  alternative 
useful-life  period.  This  petition  must 
include  the  full  rationale  behind  the 
request  together  with  any  supporting 
data  and  other  exidence  Based  on  this 
or  other  information  the  Administrator 
may  assign  an  alternative  useful-life 
period  Any  petition  should  be 
submitted  in  a  timely  manner,  to  allow 
adequate  time  for  a  thorough  evaluation. 

14.  Section  86.085-23  is  amended  by 
revising  paragraph  (d)  and  adding  a  new 
paragraph  (Pj.  to  read  as  follows: 

§  86.085-23    Required  data, 

•  *  •  «  a 

(d)  A  statement  that  the  vehicles  (or 
engines)  for  which  certiLcation  is 
requested  conform  to  the  requirements 
in  §  86.084-5{b).  and  that  the 
descriptions  of  tests  peiformed  to 
ascertain  compliance  with  the  general 
standards  in  §  86.0ft4-5(b).  and  the  data 
derived  from  such  tests,  are  available  to 
the  Administrator  upon  request. 

*  •  •  «  • 

(f)  If  the  manufacturer  elects  to  use  a 
measurement  procedure  other  than  that 
specified  in  Subpart  I  to  determine 
compliance  with  the  standards  of 
§  86.085-1 1(b),  the  m.anufacturer  will: 

(1)  Determine  the  correlation  between 
the  alternative  measurement  procedure 
chosen  and  the  procedure  set  forth  in 
Subpart  I  for  each  of  the  opacity 
measurements  required  in  $  86.085- 
11(b). 

(2)  Maintain  a  description  of  the 
procedure  and  test(s)  used  to  determine 
the  correlation  and  the  data  derived 
from  such  tests. 

(3)  Make  available  to  the 
Administrdior,  upon  request,  any  of  the 
information  or  data  required  in 
paragraphs  (f)  (1)  and  (2),  and 

(4)  For  each  engine  family  for  which  a 
certificate  is  requested: 

(i)  Provide  a  statement  that  the  results 
obtained  by  the  alternative 
measurement  procedure  correlate  with 
the  results  which  would  be  expected 
when  determined  by  the  procedure  in 
Subpart  I,  and 

(ii)  Provide  these  results,  adjusted  if 
necessary  with  the  applicable 
correlation  offset,  to  be  compared  with 
the  opacity  standards  of  §  86.085-ll(b). 

15.  Section  86.08%23  is  amended  by 
revising  paragraph  (d)  and  adding  a  new 
paragraph  (gj,  to  read  as  follows: 

^  86.087'23    Required  data. 

(d)  A  statement  that  the  vehicles  (or 
engines)  for  which  certification  is 
requested  conform  to  the  requirements 
in  §  86.084-5(b).  and  that  the 
descriptions  of  tests  performed  to 
ascertain  compliance  with  the  general 


standards  in  §  86.084-5(b).  and  the  data 
derived  from  such  tests,  are  available  to 
the  Administrator  upon  request. 

•  •  •  *  • 

(g)  If  the  manufacturer  elects  to  use  a 
measurement  procedure  other  than  that 
specified  in  Subpart  I  to  determine 
comiiliance  w;'h  the  s'a.odards  of 
I  86.085-ll(b|.  the  manufacturer  will: 

(1)  Determine  the  correlation  between 
the  alternative  measurement  procedure 
chosen  and  the  procedure  set  forth  in 
Subpart  I  for  each  of  the  opacity 
measurements  required  in  §  86.085- 
11(b). 

(2)  Maintain  a  description  of  the 
procedure  and  test(s)  used  to  determine 
the  correlation  and  the  data  derived 
from  such  tests. 

(3)  Make  available  to  the 
Administrator,  upon  request,  any  of  the 
information  or  data  required  in 
paragraphs  (g)  (1|  and  (2),  and 

(4)  For  each  engine  family  fur  which  a 
certificate  is  requested: 

(i)  Provide  a  statement  that  the  results 
obtained  by  the  alternative 
measure.ment  procedure  corrclcite  with 
the  results  which  would  be  expected 
when  determined  by  the  procedure  in 
Subpart  1.  and 

(ii)  Provide  these  results,  adjusted  if 
necessary  with  the  applicable 
correlation  offset,  to  be  compared  with 
the  opacity  standards  of  §  86.085-ll(b). 

16.  A  new  §  86.088-23  is  added,  to 
read  as  follows; 

^  36.088-23    Required  data. 

(a)  The  manufacturer  shall  perform 
the  tests  required  by  the  applicable  test 
procedures,  and  submit  to  the 
Administrator  the  following  information; 
Provided,  however,  that  if  requested  by 
the  manufacturer,  the  Administrator 
may  waive  any  requirement  of  this 
section  for  testing  of  vehicles  (or 
engines)  for  which  emission  data  are 
available  or  will  be  made  available 
under  the  provisions  of  §  86.088-29. 

(b)(l)(i)  Exhaust  emission  durability 
data  on  such  light-duty  vehicles  tested 
in  accordance  with  applicable  test 
procedures  and  in  such  numbers  as 
specified,  which  will  show  the 
performance  of  the  systems  installed  on 
or  incorporated  in  the  vehicle  for 
extended  mileage,  as  well  as  a  record  of 
all  pertinent  maintenance  performed  on 
the  test  vehicles. 

(li)  Exhaust  emission  deterioration 
factors  for  hght-duty  trucks  and  heavy- 
duty  engines  and  all  test  data  that  are 
derived  from  the  testing  described  under 
§  86.088-21(b](4)(iii)(A]  as  well  as  a 
record  of  all  pertinent  maintenance. 
Such  testing  shall  be  designed  and 
conducted  in  accordance  with  good 
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engineering  practice  to  assure  that  the 
engines  covered  by  a  certificate  issued 
under  S  86.088-30  will  meet  the  emission 
standards  (or  family  particulate 
emission  limits  or  family  NO,  emission 
limits,  as  appropriate)  in  §  86.088-9. 
§  86.088-10,  or  §  86.088-11  as 
appropriate,  in  actual  use  for  the  useful 
life  of  the  engine. 

(2)  For  light-duty  vehicles  and  light- 
duty  trucks,  evaporative  emission 
deterioration  factors  for  each 
evaporative  emission  family- 
evaporative  emission  control  system 
combination  and  all  test  data  that  are 
derived  from  testing  described  under 
5  86.088-21(b)(4)(i)  designed  and 
conducted  in  accordance  with  good 
engineering  practice  to  assure  that  the 
vehicles  covered  by  a  certificate  issued 
under  §  86.088-30  will  meet  the 
evaporative  emission  standards  in 

§  86.087-8  or  §  86.088-9,  as  appropriate, 
for  the  useful  life  of  the  vehicle, 

(3)  For  gasoline-fueled  heavy-duty 
vehicles,  evaporative  erpission 
deterioration  factors  for  each 
evaporative  emission  family- 
evaporative  emission  control  system 
combination  identified  in  accordance 
with  S  86.088-21(b)(4)(ii).  Furthermore,  a 
statement  that  the  test  procedure(s) 
used  to  derive  the  deterioration  factors 
includes,  but  need  not  be  limited  to,  a 
consideration  of  the  ambient  effects  of 
ozone  and  temperature  fluctuations,  and 
the  service  accumulation  effects  of 
vibration,  time,  and  vapor  saturation 
and  purge  cycling.  The  deterioration 
factor  test  procedure  shall  be  designed 
and  conducted  in  accordance  with  good 
engineering  practice  to  assure  that  the 
vehicles  covered  by  a  ceriificate  issued 
under  §  86.088-30  will  meet  the 
evaporative  emission  standards  in 

§  86.088-10  in  actual  use  for  the  useful 
life  of  the  engine.  Furthermore,  a 
statement  that  a  description  of  the  test 
procedure,  as  well  as  all  data,  analyses 
and  evaluations,  is  available  to  the 
Administrator  upon  request. 

(4)(i)  For  gasoline-fueled  heavy-duty 
vehicles  with  a  Gross  Vehicle  Weight 
Rating  of  up  to  26.000  pounds,  a  written 
statement  to  the  Administrator 
ceriifying  that  the  manufacturer's 
vehicles  meet  the  standards  of  §  86.088- 
10  as  determined  by  the  provisions  of 
§  86.088-28.  Furthermore,  a  written 
statement  to  the  Administrator  that  all 
data,  analyses,  test  procedures, 
evaluations,  and  other  documents,  on 
which  the  above  statement  is  based,  are 
available  to  the  Administrator  upon 
request. 

(ii)  For  gasoline-fueled,  heavy-duty 
vehicles  with  a  Gross  Vehicle  Weight 
Rating  of  greater  than  26,000  pounds,  a 
written  statement  to  the  Administrator 


certifying  that  the  manufacturer's 
evaporative  emission  control  systems 
are  designed,  using  good  engineering 
practice,  to  meet  the  standards  of 
§  86.088-10  as  determined  by  the 
provisions  of  §  86.088-28.  Furthermore,  a 
written  statement  to  the  Administrator 
that  all  data,  analyses,  test  procedures, 
evaluations,  and  other  documents,  on 
which  the  above  statement  is  based,  are 
available  to  the  Administrator  upon 
request. 

(c)  Emission  data.  (1)  Emission  data 
on  such  vehicles  tested  in  acordance 
with  apphcable  test  procedures  and  in 
such  numbers  as  specified.  These  data 
shall  include  zero-mile  data,  if 
generated,  and  emission  data  generated 
for  certification  as  required  under 
§  86.084-26(a)(3)(i)  or  §  86.084- 
26(a)(3Kii). 

(2)  Certification  engines,  (i)  Emission 
data  on  such  engines  tested  in 
accordance  with  applicable  emission 
test  procedures  of  this  subpart  and  in 
such  numbers  as  specified.  These  data 
shall  include  zero-hour  data,  if 
generated,  and  emission  data  generated 
for  certification  as  required  under 
§  86.084-26(c)(4).  In  lieu  of  providing 
emission  data  on  CO  emissions  from 
diesel  certification  engines  the 
Administrator  may,  on  request  of  the 
manufacturer,  allow  the  manufacturer  to 
demonstrate  (on  the  basis  of  previous 
emission  tests,  development  tests,  or 
other  information)  that  the  engine  will 
conform  with  the  CO  emission  standard 
of  §  86.088-11. 

(ii)  For  heavy-duty  diesel  engines,  a 
manufacturer  may  submit  hot-start  data 
only,  in  accordance  with  Subpart  N, 
when  making  application  for 
certification.  However,  for  conformity 
SEA  and  recall  testing  by  the  Agency, 
both  the  cold-start  and  hot-start  test 
data,  as  specified  ;n  Subpart  N,  will  be 
included  in  the  official  results. 

(d)  A  statement  that  the  vehicles  (or 
engines)  for  which  certification  is 
requested  conform  to  the  requirements 
in  §  86.084-5(b),  and  that  the 
descriptions  of  tests  performed  to 
ascertain  compliance  with  the  general 
standards  in  §  86.061-5(b),  and  the  data 
derived  from  such  tests,  are  available  to 
the  Administrator  upon  request. 
(e)(1)  A  statement  that  the  test 
vehicles  (or  test  engines)  with  respect  to 
which  data  are  submitted  to 
demonstrate  compliance  with  the 
applicable  standards  (or  family 
particulate  emission  limits,  or  family 
NO,  emission  limits,  as  appropriate)  of 
this  subpart  are  in  all  material  respects 
as  described  in  the  manufacturer's 
application  for  certification,  have  been 
tested  in  accordance  with  the  applicable 
test  procedures  utilizing  the  fuels  and 


equipment  described  in  the  application 
for  certification  and  that  on  the  basis  of 
such  tests  the  vehicles  (or  engines) 
conform  to  the  requirements  of  this  part. 
If  such  statements  cannot  be  made  with 
respect  to  any  vehicle  (or  engine)  tested, 
the  vehicle  (or  engine)  shall  be 
identified,  and  all  pertinent  data  relating 
thereto  shall  be  supplied  to  the 
Administrator.  If,  on  the  basis  of  the 
data  supplied  and  any  additional  data 
as  required  by  the  Administrator,  the 
Administrator  determines  that  the  test 
vehicles  (or  test  engine)  was  not  as 
described  in  the  application  for 
certification  or  was  not  tested  in 
accordance  with  the  applicable  test 
procedures  utilizing  the  fuels  and 
equipment  as  described  in  the 
application  for  certification,  the 
Administrator  may  make  the 
determination  that  the  vehicle  (or 
engine)  does  not  meet  the  applicable 
standards  (or  family  particulate 
emission  limits,  or  family  NO,  emission 
limits,  as  appropriate).  The  provisions  of 
§  86.088-30(b)  shall  then  be  followed. 

(2)  For  evaporative  emission 
durability,  or  light-duty  truck  or  heavy- 
duty  engine  exhaust  emission  durability, 
a  statement  of  compliance  with 
paragraph  {b)(l)(ii),  (b)(2),  or  (b)(3)  of 
this  section,  as  applicable. 

(f)  Additionally,  manufacturers 
participating  in  the  diesel  particulate 
averaging  program  shall  submit: 

(1)  In  the  application  for  certification, 
a  statement  that  the  vehicles  for  which 
certification  is  requested  will  not,  to  the 
best  of  the  manufacturer's  belief,  when 
included  in  the  manufacturer's 
production-weighted  average  emission 
level,  cause  the  applicable  particulate 
standard(s)  to  be  exceeded. 

(2)  No  longer  than  90  days  after  the 
end  of  a  given  model  year  of  production 
of  engine  families  included  in  the  diesel 
particulate  averaging  program,  the 
number  of  vehicles  produced  in  each 
engine  family  at  each  certified  family 
diesel  particulate  emission  limit,  along 
with  the  resulting  production-weighted 
average  particulate  emission  level. 

(g)  Additionally,  manufacturers 
participating  in  the  light-duty  truck  NO, 
averaging  program  shall  submit: 

(1)  In  the  application  for  certification, 
a  statement  that  the  vehicles  for  which 
certification  is  requested  will  not,  to  the 
best  of  the  manufacturer's  belief,  when 
included  in  the  manufacturer's 
production-weighted  average  emission 
level,  cause  the  applicable  NO, 
standard(s)  to  be  exceeded. 

(2)  No  longer  than  90  days  after  the 
end  of  a  given  model  year  of  production 
of  engine  families  included  in  the  light- 
duty  truck  NO,  averaging  program,  the 


Federal  Register  /  Vol.  50.  No.  51  /  Friday.  March  15,  1985  /  Rules  and  Regulations 


10659 


number  of  vehicles  produced  in  each 
engine  family  at  each  certified  family 
NO,  particulate  emission  limit,  along 
with  the  resulting  production-weighted 
average  NO,  emission  level. 

17.  A  new  |  86.091-23  is  added,  to 
read  as  follows: 

§  86.091-23    Required  data. 

(a)  The  manufacturer  shall  perform 
the  tests  required  by  the  applicable  test 
procedures,  and  submit  to  the 
Administrator  the  following  information: 
Provided.'however,  that  if  requested  by 
the  manufacturer,  the  Administrator 
may  waive  any  requirement  of  this 
section  for  testing  of  vehicle  (or  engine) 
for  which  emission  data  are  available  or 
will  be  made  available  under  the 
provisions  of  §  86.091-29. 

(b](l)(i)  Exhaust  emission  durability 
data  on  such  light-duty  vehicles  tested 
in  accordance  with  applicable  test 
procedures  and  in  such  numbers  as 
specified,  which  will  show  the 
performance  of  the  systems  installed  on 
or  incorporated  in  the  vehicle  for 
extended  mileage,  as  well  as  a  record  of 
all  pertinent  maintenance  performed  on 
the  test  vehicles. 

(ii)  Exhaust  emission  deterioration 
factors  for  light-duty  trucks  and  heavy- 
duty  engines  and  all  test  data  that  are 
derived  from  the  testing  described  under 
§  86.091-21(b)(4)(iii)(A)  as  well  as  a 
record  of  all  pertinent  maintenance. 
Such  testing  shall  be  designed  and 
conducted  in  accordance  with  good 
engineering  practice  to  assure  that  the 
engines  covered  by  a  certificate  issued 
under  §  86.091-30  will  meet  the  emission 
standards  (or  family  particulate 
emission  limits,  or  family  NO,  emission 
limits,  as  appropriate]  in  §  86.088-9. 
§  86.091-10.  or  §  86.091-11  as 
appropriate,  in  actual  use  for  the  useful 
life  of  the  engine. 

(2)  For  light-duty  vehicles  and  light- 
duty  trucks,  evaporative  emission 
deterioration  factors  for  each 
evaporative  emission  family- 
evaporative  emission  control  system 
combination  and  all  test  data  that  are 
derived  from  testing  described  under 
§  86.091-21(b)(4)(i)  designed  and 
conducted  in  accordance  with  good 
engineering  practice  to  assure  that  the 
vehicles  covered  by  a  certificate  issued 
under  §  86.091-30  will  meet  the 
evaporative  emission  standards  in 

§  86.087-8  or  §  86.088-9,  as  appropriate, 
for  the  useful  life  of  the  vehicle. 

(3)  For  gasoline-fueled  heavy-duty 
vehicles,  evaporative  emission 
deterioration  factors  for  each 
evaporative  emission  family- 
evaporative  emission  control  system 
combination  identified  in  accordance 
with  §  86.091-21  (b)(4)(ii).  Furthermore,  a 


statement  that  the  test  procedure(s) 
used  to  derive  the  deterioration  factors 
includes,  but  need  not  be  limited  to.  a 
consideration  of  the  ambient  effects  of 
ozone  and  temperature  fluctuations,  and 
the  service  accumulation  effects  of 
vibration,  time,  and  vapor  saturation 
and  purge  cycling.  The  deterioration 
factor  test  procedure  shall  be  designed 
and  conducted  in  accordance  with  good 
engineering  practice  to  assure  that  the 
vehicles  covered  by  a  certificate  issued 
under  §  86.091-30  will  meet  the 
evaporative  emission  standards  in 
§  86.091-10  in  actual  use  for  the  useful 
life  of  the  engine.  Furthermore,  a 
statement  that  a  description  of  the  test 
procedure,  as  well  as  all  data,  analyses 
and  evaluations,  is  available  to  the 
Administrator  upon  request. 

[4)(i)  For  gasoline-fueled  heavy-duty 
vehicles  with  a  Gross  Vehicle  Weight 
Rating  of  up  to  26.000  pounds,  a  written 
statement  to  the  Administrator 
certifying  that  the  manufacturer's 
vehicles  meet  the  standards  of  §  86.091- 
10  as  determined  by  the  provisions  of 
§  86.091-28.  Furthermore,  a  written 
statement  to  the  Administrator  that  all 
data,  analyses,  test  pi"ocedures. 
evaluations,  and  other  documents,  on 
which  the  above  statement  is  based,  are 
available  to  the  Administrator  upon 
request. 

(ii)  For  gasoline-fueled,  heavy-duty 
vehicles  with  a  Gross  Vehicle  Weight 
Rating  of  greater  than  26.000  pounds,  a 
written  statement  to  the  Administrator 
certifying  that  the  manufacturers 
evaporative  emission  control  systems 
are  designed,  using  good  engineering 
practice,  to  meet  the  standards  of 
§  86.091-01  as  determined  by  the 
provisions  of  §  86.091-28.  Furthermore,  a 
written  statement  to  the  Administrator 
that  all  data,  analyses,  test  procedures, 
evaluations,  and  other  documents,  on 
which  the  above  statement  is  based,  are 
available  to  the  Administrator  upon 
request. 

(c)  Emission  data.  (1)  Emission  data 
on  such  vehicles  tested  in  accordance 
with  applicable  test  procedures  and  in 
such  numbers  as  specified.  These  data 
shall  include  zero-mile  data,  if 
generated,  and  emission  data  generated 
for  certification  as  required  under 
§  86.084-26(a)(3)(i)  or  §  86.084- 
26(a)(3][ii). 

(2)  Certification  engines,  (i)  Emission 
data  on  such  engines  tested  in 
accordance  with  applicable  emission 
test  procedures  of  this  subpart  and  in 
such  numbers  as  specified.  These  data 
shall  include  zero-hour  data,  if 
generated,  and  emission  data  generated 
for  certification  as  required  under 
§  86.084-26(c)(4).  In  lieu  of  providing 
emission  data  on  CO  emissions  from 


diesel  certification  engines  the 
Administrator  may.  on  request  of  the 
manufacturer,  allow  the  manufacturer  to 
demonstrate  (on  the  basis  of  previous 
emission  tests,  development  tests,  or 
other  information)  that  the  engine  will 
conform  with  the  CO  emission  standard 
of  §86.091-11. 

(ii)  For  heavy-duty  diesel  engines,  a 
manufacturer  may  submit  hot-start  data 
only,  in  accordance  with  Subpart  N, 
when  making  application  for 
certification.  However,  for  conformity 
SEA  and  recall  testing  by  the  Agency, 
both  the  cold-start  and  hot-start  test 
data,  as  specified  in  Subpart  N.  will  be 
included  in  the  official  results. 

(d)  A  statement  that  the  vehicles  (or 
engines)  for  which  certification  is 
requested  conform  to  the  requirements 
in  §  86,084-5(b),  and  that  the 
descriptions  of  tests  performed  to 
ascertain  compliance  with  the  general 
standards  in  §  86.084-5(b),  and  the  data 
derived  from  such  tests,  are  available  to 
the  Administrator  upon  request. 

(e)(1)  A  statement  that  the  text 
vehicles  (or  test  engines)  with  respect  to 
which  data  are  submitted  to 
demonstrate  compliance  with  the 
applicable  standards  (or  family 
particulate  emission  limits,  or  family 
NO,  emission  limits,  as  appropriate)  of 
this  subpart  are  in  all  material  respects 
as  described  in  the  manufacturers 
application  for  certification,  have  been 
tested  in  accordance  with  the  applicable 
test  procedures  utilizing  the  fuels  and 
equipment  described  in  the  application 
for  certification  and  that  on  the  basis  of 
such  tests  the  vehicles  (or  engines) 
conform  to  the  requirements  of  this  part. 
If  such  statements  cannot  be  made  with 
respect  to  any  vehicle  (or  engine) 
tested,  the  vehicle  (or  engine)  shall  be 
identified,  and  all  pertinent  data  relating 
thereto  shall  be  supplied  to  the 
Administrator.  If.  on  the  basis  of  the 
data  supplied  and  any  additional  data 
as  required  by  the  Administrator,  the 
Administrator  determines  that  the  test 
vehicles  (or  test  engine)  was  not  as 
described  in  the  applicable  for 
certification  or  was  not  tested  in 
accordance  with  the  application  test 
procedures  utilizing  the  fuels  and 
equipment  as  described  in  the 
application  for  certification,  the 
Administrator  may  make  the 
determination  that  the  vehicle  (or 
engine)  does  not  meet  the  applicable 
standards  (or  family  particulate 
emission  limits,  or  family  NO,  emission 
limits,  as  appropriate).  The  provisions  of 
§  86.091-30(b)  shall  then  be  followed. 

(2)  For  evaporati\e  emission 
durability,  or  light-duty  truck  or  heavy- 
duty  engine  exhaust  emission  durability. 


10660 


Federal  Register  /  Vol.  50.  No.  51   /  Friday.  March  15.  1985  /  Rules  and  Regulations 


a  statement  of  compliance  with 
paragraph  (b)(l)fii},  {b)(2).  or  (b)(3)  of 
this  section,  as  applicable. 

(f)  Additionally,  manufacturers 
participating  in  any  of  the  diesel 
particulate  averaging  programs  shall 
submit: 

(1)  In  the  application  for  certification, 
a  statement  that  the  vehicles  (or 
engines)  for  which  certification  is 
requested  will  not.  to  the  best  of  the 
manufacturer's  belief,  when  included  in 
the  manufacturer's  production-weighted 
average  emission  level,  cause  the 
applicable  particulate  standard(s)  to  be 
exceeded. 

(2)  .\o  longer  than  90  days  after  the 
end  of  a  given  model  year  of  production 
of  engine  families  included  in  one  of  the 
diesel  particulate  averaging  programs, 
the  number  of  vehicles  (or  engmes) 
produced  in  each  engine  family  at  each 
certified  family  diesel  particulate 
emission  hmit.  along  with  the  resulfmg 
production-weighted  average  particulate 
emission  level. 

(g)  Additionally,  manufacturers 
participating  in  the  light-duty  truck  or 
heavy-duty  engine  NO,  averaging 
programs  shall  submit: 

(1)  In  the  application  for  certification, 
a  statement  that  the  vehicles  (or 
engines)  for  which  certification  is 
required  will  not.  to  the  best  of  the 
manufacturer's  belief,  when  included  in 
the  manufacturer's  production-weighted 
average  emission  level,  cause  the 
applicable  NO,  standard(s)  to  be 
exceeded. 

(2)  No  longer  than  90  days  after  the 
end  of  a  given  model  year  of  production 
of  engine  families  included  in  one  of  the 
NO,  averaging  programs,  the  number  of 
vehicles  (or  engines)  produced  in  each 
engine  family  at  each  certified  family 
NO,  particulate  emission  limit,  along 
with  the  resulting  production-weighted 
average  NO,  emission  level. 

18.  A  new  §  86.087-25  is  added,  to 
read  as  follows: 

§86,087-25    Maintenance. 

(a)  ApplscabiHty.  This  section  applies 
to  light-duty  vehicles,  light-duty  trucks, 
and  hea\7-dufy  engines.  Manufacturers 
of  light-duty  vehicles  may  elect  the 
option  of  complying  with  §  86.085-25(a) 
for  any  engine  family. 

(1)  Maintenance  performed  on 
vehicles,  engines,  subsystems,  or 
components  used  to  determine  exhaust 
or  evaporative  emission  deterioration 
factors  is  classified  as  either  emission- 
related  or  non  emission-related  and 
each  of  these  can  be  classified  as  either 
scheduled  or  unscheduled. 

(b)  This  section  specifies  emission- 
related  scheduled  maintenance  for 
purposes  of  obtaining  durability  data 


and  for  inclusion  in  maintenance 
instructions  furnished  to  purchasers  of 
new  motor  vehicles  and  new  motor 
vehicle  engines  under  §  86.087-38. 

(1)  All  emission-related  scheduled 
maintenance  for  purposes  of  obtaining 
durability  data  must  occur  at  the  same 
mileage  intervals  (or  equivalent 
intervals  if  engines,  subsystems,  or 
components  are  used)  that  will  be 
specified  in  the  manufacturer's 
maintenance  instructions  furnished  to 
the  ultimate  purchaser  cf  the  motor 
vehicle  or  engine  under  §86.067-38.  This 
maintenance  schedule  may  be  updated 
as  necessary  throughout  the  testing  of 
the  vehicle/engine  provided  that  no 
maintenance  operation  is  delected  from 
the  maintenance  schedule  after  the 
operation  has  been  performed  on  the 
test  vehicle  or  engine. 

(2)  Any  emission-related  maintenance 
which  is  performed  on  vehicles,  engines, 
subsystems,  or  components  must  be 
technologically  necessary  to  assure  in- 
use  compliance  with  the  emission 
standards.  The  manufacturer  must 
submit  data  which  demonstrate  to  the 
Administrator  that  all  of  the  emission- 
related  scheduled  maintenance  which  is 
to  be  performed  is  technologically 
necessary.  Scheduled  maintenance  must 
be  approved  by  the  Administrator  prior 
to  being  performed  or  being  included  in 
the  maintenance  instructions  provided 
to  purchasers  under  §  86.087-38.  As 
provided  below,  EPA  has  determined 
that  emission-related  maintenance  at 
shorter  intervals  than  that  outlined  in 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section  is  not  technologically  necessary 
to  ensure  in-use  compliance.  However, 
the  Administrator  may  determine  that 
maintenance  even  more  restrictive  [e.g., 
long  intervals)  than  that  listed  in 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section  is  also  not  technologically 
necessary. 

(3)  For  gasoline- fueled  liglft-duty 
vehicles,  light-duty  trucks  and  heavy- 
duty  engines,  emission-related 
maintenance  in  addition  to,  or  at  shorter 
intervals  than,  the  following  will  not  be 
accepted  as  technologically  necessary, 
except  as  provided  in  paragraph  (b){7) 
of  this  section. 

(i)(A)  The  cleaning  or  replacement  of 
light-duty  vehicle  or  light-duty  truck 
spark  plugs  at  30,000  miles  of  use  and  at 
30,000-niile  intervals  thereafter. 

(B)  The  cleaning  or  replacement  of 
gasoline-fueled  heavy-duty  engine  spark 
plugs  at  12.000  miles  (or  360  hours]  of 
use  and  at  12,000-mile  (or  380-hour) 
intervals  thereafter,  for  engine  certified 
for  use  with  leaded  fuel. 

(C)  The  cleaning  or  replacement  of 
gasoline-fueled  heavy-duty  engine  spark 
plugs  at  25,000  miles  (or  750  hours)  of 


use  and  at  25,000-mi!e  (or  750-hoar) 
intervals  thereafter,  for  engines  certified 
for  use  with  unleaded  fuel  only, 
(ii)  For  !ight-du!y  vehicles,  the 
adjustm^Mt,  cleaning,  repair,  or 
replacement  of  the  following  may  not  be 
perfoimed  within  the  50.000-miIe  useful 
life  of  the  vehicle: 

(A)  Positive  crankcase  ventilation 
valve. 

(B)  Emission-related  hoses  and  tubes. 

(C)  Ignition  wires. 

(D)  Carburetors  (including  idle 
mixture), 

(E)  Catalytic  converter. 

(F)  Exhaust  gas  recirculation  system 
(including  all  related  filters  and  control 
valves). 

(G)  Air  injection  system  components. 
(H)  Fuel  injectors. 

(I)  Electronic  engine  control  unit  and 
its  associated  sensors  (including  oxygen 
sensor)  and  actuators. 

(J)  Evaporative  emission  canister. 

(K)  Turbochargers. 

(iii)  For  light-duty  trucks  and  heavy- 
duty  engines,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  following 
at  50.000  miles  (or  1.500  hours)  of  use 
and  at  50,000-mile  (or  1,500-hour) 
intervals  thereafter 

(A)  Positive  crankcase  ventilation 
valve, 

(B)  Emission-related  hoses  and  tubes. 

(C)  Ignition  wires. 

(D)  Idle  mixture. 

(E)  Oxygen  sensor, 
(iv)  [Reserved] 

(v)  For  light-duty  trucks  and  heavy- 
duty  engines,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  following 
at  100.000  miles  (or  3,000  hours)  of  use 
and  at  100.000-mile  (or  3,000-hour) 
intervals  thereafter 

(A)  Catalytic  converter. 

(B)  Fuel  injectors. 

(vi](A)  For  heavy-duty  engines 
certified  for  use  with  leaded  fuel,  the 
adjustment,  cleaning,  repair,  or 
replacement  of  the  exhaust  gas 
recirculatiipn  (EGR)  system  (including  al! 
related  filters  and  control  valves)  at 
24,000  mile»>(or  720  hours)  of  use  and  at 
24.000-mile  Opr  720-hour]  intervals 
thereafter. 

(B)  For  light-duty  trucks,  and  for 
heavy-duty  engines  certified  for  use 
with  unleaded  fuel  only,  the  adjustment, 
cleaning,  repair,  or  replacement  of  the 
EGR  system  (including  all  related  filters 
and  control  valves)  at  50,000  miles  (or 
1,500  hours)  of  use  and  at  50,000-mile  (or 
1.500-hour)  inter.'als  thereafter. 

(4)  For  diesel  powered  light-duty 
vehicles,  light-duty  trucks,  and  heavy- 
duty  engines,  emission-related 
maintenance  in  addition  to,  or  at  shorter 
intervals  than,  the  following  will  not  be 
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accepted  as  technologically  necessary, 
except  as  provided  in  paragraph  (b)(7) 
of  this  section. 

(i)  For  light-duty  vehicles,  the 
adjustment,  cleaning,  repair,  or 
replacement  of  the  following  may  not  be 
performed  within  the  50.000-mile  useful 
life  of  the  vehicle: 

(A)  Exhaust  gas  recirculation  system 
(including  all  related  filters  and  control 
valves). 

(B)  Positive  crankcase  ventilation 
valve. 

(C)  Fuel  injectors. 

(D)  Turbocharger. 

(li)  For  light-duty  trucks  and  heavy- 
duty  engines,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  following 
at  50,000  miles  (or  1.500  hours)  of  use 
and  at  50,000-mile  (or  1.500-hour] 
intervals  thereafter: 

(A)  Exhaust  gas  recirculation  system 
(including  all  related  filters  and  control 
valves). 

(B)  Positive  crankcase  ventilation 
valve. 

(C)  Fuel  injector  tip  (cleaning  on/y). 
(iii)  The  adjustment,  cleaning,  repair. 

or  replacement  of  the  following  at 
100.000  miles  (or  3.000  hours)  of  use  and 
at  100,000-mile  (or  3.000-hour)  intervals 
thereafter  for  light-duty  trucks  and  light 
heavy-duty  engines,  or,  at  150.000  miles 
(or  4.500  hours)  of  use  and  at  150.000- 
mile  (or4.500-hours)  intervals  thereafter 
for  medium  and  heavy  heavy-duty 
engine: 

(A)  Turbocharger. 

(Bj  Fuel  injectors. 

(5)  Manufacturers  may  schedule 
service  to  the  EGR  system  at  the 
intervals  indicated  in  paragraph  (b)  of 
this  section  only  if  a  visible  signal, 
approved  by  the  Administrator,  alerts 
the  engine  operator  to  the  need  for  EGR 
maintenance  at  each  of  those  mileage 
points. 

(6)  [Reserved] 

(7)  Changes  to  scheduled 
maintenance. 

(i)  For  maintenance  practices  that 
existed  prior  to  the  1980  model  year, 
only  the  maintenance  items  listed  in 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section  are  currently  considered  by  EP.A 
to  be  emission-related.  The 
Administrator  may.  however,  determine 
additional  scheduled  maintenance  items 
that  existed  prior  to  the  1980  model  year 
to  be  emission-related  by  announcement 
in  a  Federal  Register  Notice.  In  no  event 
may  this  notification  occur  later  than 
September  1  of  the  calendar  year  two 
years  prior  to  the  affected  model  year. 

(ii)  In  the  case  of  any  new  scheduled 
maintenance,  the  manufacturer  must 
submit  a  request  for  approval  to  the 
Administrator  for  any  maintenance  that 
it  wishes  to  recommend  to  purchasers 


and  perform  during  durability 
determination.  New  scheduled 
maintenance  is  that  maintenance  which 
did  not  exist  prior  to  the  1980  model 
year,  including  that  which  is  a  direct 
result  of  the  implementation  of  new 
technology  not  found  in  production  prior 
to  the  1980  model  year.  The 
manufacturer  must  also  include  its 
recommendations  as  to  the  category 
[i.e.,  emission-related  or  non-emission- 
related)  of  the  subject  maintenance,  and. 
for  suggested  emission-related 
maintenance,  the  maximum  feasible 
maintenance  interval.  Such  requests 
must  include  detailed  evidence 
supporting  the  need  for  the  maintenance 
requested,  and  supporting  data  or  other 
substantiation  for  the  recommended 
maintenance  category  and  for  the 
inters  al  suggested  for  emission-related 
maintenance.  Requests  for  new 
scheduled  maintenance  must  be 
approved  prior  to  the  introduction  of  the 
new  maintenance.  The  Administrator 
will  then  designate  the  maintenance  as 
emission-related  or  non-emission- 
related.  For  each  maintenance  item 
designated  as  emission-related,  the 
Administrator  will  also  establish  a 
technologically  necessary  maintenance 
interval,  based  on  industry  data  and  any 
other  information  available  to  EPA. 
Designations  of  emission-related 
maintenance  items  and  establishment  of 
technologically  necessary  maintenance 
intervals,  wiil  be  announced  in  the 
Federal  Register. 

(lii)  Any  manufacturer  may  request  a 
hearing  on  the  Administrator's 
determinations  in  paragraph  (b|(7)  of 
this  section.  The  request  shall  be  in 
writing,  signed  by  an  authorized 
representative  of  the  manufacturer,  and 
shall  include  a  statement  specifying  the 
manufacturer's  objections  to  the 
Administrator's  determinations,  and 
data  in  support  of  such  objections.  If. 
after  review  of  the  request  and 
supporting  data,  the  Administrator  finds 
that  the  request  raises  a  substantial 
factual  issue,  he  shall  provide  the 
manufacturer  a  hearing  in  accordance 
with  §  86.078-6  with  respect  to  such 
issue. 

(c)  Non-emission-related  scheduled 
maintenance  which  is  reasonable  and 
technologically  necessary  [e.g..  oil 
change,  oil  filter  change,  fuel  filter 
change,  air  filter  change,  cooling  system 
maintenance,  adjustment  of  idle  speed, 
governor,  engine  bolt  torque,  valve  lash, 
injector  lash,  timing,  etc.)  may  be 
performed  on  durability-data  vehicles  at 
the  intervals  recommended  by  the 
manufacturer  to  the  ultimate  purchaser. 

(d)  Unscheduled  maintenance  on 
light-duty  durability  data  vehicles. 


(1)  Unscheduled  maintenance  may  be 
performed  during  the  testing  used  to 
determine  deterioration  factors,  except 
as  provided  in  paragraph  (d)(2)  and 
(d)(3)  of  this  section,  only  under  the 
following  provisions: 

(i)  A  fuel  injector  or  spark  plug  may 
be  changed  if  a  persistent  misfire  is 
detected. 

(ii)  Readjustment  of  a  gasoline-fueled 
vehicle  cold-start  enrichment  system 
may  be  performed  if  there  is  a  problem 
of  stalling. 

(iii)  Readjustment  of  the  engine  idle 
speed  (curb  idle  and  fast  idle)  may  be 
performed  m  addition  to  that  performed 
as  scheduled  maintenance  under 
paragraph  (c)  of  this  section,  if  the  idle 
speed  exceeds  the  manufacturer's 
recommended  idle  speed  by  300  rpm  or 
more,  or  if  there  is  a  problem  of  stalling. 

(2)  Any  other  unscheduled  vehicle, 
emission  control  system,  or  fuel  system 
adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement 
during  testing  to  determine  deterioration 
factors  shall  be  performed  only  with  the 
advance  approval  of  the  Administrator. 
Such  approval  will  be  given  if  the 
Administrator: 

(ij  Has  made  a  preliminary 
determination  that  the  part  failure  or 
system  malfunction,  or  the  repair  of  such 
failure  or  malfunction,  does  not  render 
the  vehicle  or  engine  unrepresentative  of 
vehicles  or  engines  in-use,  and  does  not 
require  direct  access  to  the  combustion 
chamber,  except  for  spark  plug,  fuel 
injection  component,  or  removable 
prechamber  removal  or  replacement; 
and, 

(ii)  Has  made  a  determination  that  the 
need  for  maintenance  or  repairs  is 
indicated  by  an  overt  indication  of 
malfunction  such  as  persistent  misfiring, 
engine  staliing,  overheating,  fluid 
leakage,  loss  of  oil  pressure,  excessive 
fuel  consumption  or  excessive  power 
loss.  The  Administrator  shall  be  given 
the  opportunity  to  venfy  the  existence  of 
an  overt  indication  of  part  failure  and/ 
or  vehicle/engine  malfunction  [e.g.. 
misfirng.  stalling,  black  smoke),  or  an 
activation  of  an  audible  and/or  visible 
signal,  prior  to  the  performance  of  any 
maintenance  to  which  such  overt 
indication  or  signal  is  relevant  under  the 
provisions  of  this  section. 

(3)  Emission  measurement  may  not  be 
used  as  a  means  of  determining  the  need 
for  unscheduled  maintenance  under 
paragraph  (d)(2)  of  this  section,  except 
under  the  following  conditions: 

(i)  The  Administrator  may  approve 
unscheduled  maintenance  on  durability- 
data  vehicles  based  upon  a  significant 
change  in  emission  levels  that  indicates 
a  vehicle  or  engine  malfunction  In  these 
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cases  the  Administrator  may  first 
approve  specific  diagnostic  procedures 
to  identify  the  source  of  the  problem. 
The  Administrator  may  further  approve 
of  specific  corrections  to  the  problem 
after  the  problem  has  been  identified. 
The  Administrator  may  only  approve 
the  corrective  action  after  it  is 
determined  that: 

(A)  The  malfunction  was  caused  by 
-nonproduction  build  practices  or  by  a 

previously  undetected  design  problem. 

(B)  The  malfunction  will  not  occur  in 
production  vehicles  or  engines  in-use. 
and 

(C)  The  deterioration  factor  generated 
by  the  durability-data  vehicle  or  engine 
will  remain  unaffected  by  the 
malfunction  or  by  the  corrective  action 
(e.g.  the  malfunction  was  present  for 
only  a  short  period  of  time  before 
detection,  replacement  parts  are 
functionally  representative  of  the  proper 
mileage  or  hours,  etc.). 

(ii)  Following  any  unscheduled 
maintenance  approved  under  paragraph 
(d)(3)(i)  of  this  section,  the  manufacturer 
shall  perform  and  after-maintenance 
emissions  test.  If  the  Administrator 
determines  that  the  after-maintenance 
emission  levels  for  any  pollutant 
indicates  that  the  deterioration  factor  is 
no  longer  representative  of  production, 
the  Administrator  may  disqualify  the 
durability-data  vehicle  or  engine. 

(4)  If  the  Administrator  determines 
that  part  failure  or  system  malfunction 
occurrence  and/or  repair  rendered  the 
vehicle/engine  unrepresentative  of 
vehicles  in-use,  the  vehicle/engine  shall 
not  be  used  for  determining 
deterioration  factors. 

(5)  Repairs  to  vehicle  components  of  a 
durability  data  vehicle  other  than  the 
engine,  emission  control  system,  or  fuel 
system,  shall  be  performed  only  as  a 
result  of  part  failure,  vehicle  system 
malfunction,  or  with  the  advance 
approval  of  the  Administrator. 

(e)  Maintenance  on  emission  data 
vehicles  and  engines.  (1)  Adjustment  of 
engine  idle  speed  on  emission  data 
vehicles  may  be  performed  once  before 
the  low-mileage/low-hour  emission  test 
point.  Any  other  engine,  emission 
control  system,  or  fuel  system 
adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement 
on  emission  data  vehicles  shall  be 
performed  only  with  the  advance 
approval  of  the  Administrator. 

(2)  Maintenance  on  light-duty  truck 
emission-data  vehicles  selected  under 
§  86.085-24{b)(l)  (v)  or  (viii).  and 
permitted  to  be  tested  for  purposes  of 
§  86.087-23(c)(l)(i)  under  the  provisions 
of  §  86.085-24(b)(2).  may  be  performed 
in  conjunction  with  emission  control 
system  modifications  at  the  low-mileage 


test  point,  and  shall  be  performed  in 
accordance  with  the  maintenance 
instructions  to  be  provided  to  the 
ultimate  purchaser  required  under 
§  86.087-38. 

(3)  Mamtenance  on  those  light-duty 
truck  emission-data  vehicles  selected 
under  §  86.085-24(b)(l)(v)  which  are  not 
capable  of  being  modified  in  the  field  for 
the  purpose  of  complying  with  emission 
standards  at  an  altitude  other  than  that 
intended  by  the  original  design,  may  be 
performed  in  conjunction  with  the 
emission  control  system  modifications 
at  the  low-mileage  test  point,  and  shall 
be  approved  in  advance  by  the 
Administrator. 

(4)  Repairs  to  vehicle  components  of 
an  emission  data  vehicle  other  than  the 
engine,  emission  control  system,  or  fuel 
system,  shall  be  performed  only  as  a 
result  of  part  failure,  vehcile  system 
malfunction,  or  with  the  advance 
approval  of  the  Administrator. 

(f)  Equipment,  instruments,  or  tools 
may  not  be  used  to  identify 
malfunctioning,  maladjusted,  or 
defective  engine  components  unless  the 
same  or  equivalent  equipment, 
instruments,  or  tools  will  be  available  to 
dealerships  and  other  service  outlets 
and: 

(1)  Are  used  in  conjunction  with 
scheduled  maintenance  on  such 
components,  or 

(2)  Are  used  subsequent  to  the 
identification  of  a  vehicle  or  engine 
malfunction,  as  provided  in  paragraph 
(d)(2)  of  this  section  for  durability  data 
vehicles  or  in  paragraph  (e)(1)  of  this 
section  for  emission-data  vehicles,  or 

(3)  Unless  specifically  authorized  by 
the  Administrator. 

(g)(1)  Paragraph  (g)  of  this  section 
applies  to  light-duty  vehicles. 

(2)  Complete  emission  tests  (see 
§§86.106  through  86.145)  are  required, 
unless  waived  by  the  Administrator, 
before  and  after  scheduled  maintenance 
approved  for  durability  data  vehicles. 
The  manufacturer  may  perform  emission 
tests  before  unscheduled  maintenance. 
Complete  emission  tests  are  required 
after  unscheduled  maintenance  which 
may  reasonably  be  expected  to  affect 
emissions.  The  Administrator  may 
waive  the  requirement  to  test  after 
unscheduled  maintenance.  These  test 
data  may  be  submitted  weekly  to  the 
Administrator,  but  shall  be  air  posted  or 
delivered  within  7  days  after  completion 
of  the  tests,  along  with  a  complete 
record  of  all  pertinent  maintenance, 
including  a  preliminary  engineering 
report  of  any  malfunction  diagnosis  and 
the  co.r-rective  action  taken.  A  complete 
engineering  report  shall  be  delivered  to 
the  Administrator  concurrently  with  the 


manufacturer's  application  for 
certification. 

(h)  All  test  data,  maintenance  reports, 
and  required  engineering  reports  shall 
be  compiled  and  provided  to  the 
Administrator  in  accordance  with 
§  86.087-23. 

19.  A  new  §  86.088-25  is  added,  to 
read  as  follows: 

§  86.088-25    Maintenance. 

(a)  Applicability.  This  section  applies 
to  light-duty  vehicles,  light-duty  trucks, 
and  heavy-duty  engines. 

(1)  Maintenance  performed  on 
vehicles,  engines,  subsystems,  or 
components  used  to  determine  exhaust 
or  evaporative  emission  deterioration 
factors  is  classified  as  either  emission- 
related  or  non-emission-related  and 
each  of  these  can  be  classified  as  either 
scheduled  or  unscheduled.  Further,  some 
emission-related  maintenance  is  also 
classified  as  critical  emission-related 
maintenance. 

(b)  This  section  specifies  emission- 
related  scheduled  maintenance  for 
purposes  of  obtaining  durability  data 
and  for  inclusion  in  maintenance 
instructions  furnished  to  purchasers  of 
new  motor  vehicles  and  new  motor 
vehicle  engines  under  §  86.087-38. 

(1)  All  emission-related  scheduled 
maintenance  for  purposes  of  obtaining 
durability  data  must  occur  at  the  same 
mileage  intervals  (or  equivalent 
intervals  if  engines,  subsystems,  or 
components  are  used)  that  will  be 
specified  in  the  manufacturer's 
maintenance  instructions  furnished  to 
the  ultimate  purchaser  of  the  motor 
vehicle  or  engine  under  §  86.088-35.  This 
maintenance  schedule  may  be  updated 
as  necessary  throughout  the  testing  of 
the  vehicle/engine  provided  that  no 
maintenance  operation  is  deleted  from 
the  maintenance  schedule  after  the 
operation  has  been  performed  on  the 
test  vehicle  or  engine. 

(2)  Any  emission-related  maintenance 
which  is  performed  on  vehicles,  engines, 
subsystems,  or  components  must  be 
technologically  necessary  to  assure  in- 
use  compliance  with  the  emission 
standards.  The  manufacturer  must 
submit  data  which  demonstrate  to  the 
Administrator  that  all  of  the  emission- 
related  scheduled  maintenance  which  is 
to  be  performed  is  technologically 
necessary.  Scheduled  maintenance  must 
be  approved  by  the  Administrator  prior 
to  being  performed  or  being  included  in 
the  maintenance  instructions  provided 
to  purchasers  under  §86.087-38.  As 
provided  below.  EPA  has  determined 
that  emission-related  maintenance  at 
shorter  intervals  than  that  outlined  in 
paragraphs  (b)(3)  and  (b)(4)  of  this 
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section  is  not  technologically  necessary 
to  ensure  in-use  compliance.  However, 
the  Administrator  may  determine  that 
maintenance  even  more  restrictive  (e.g., 
longer  intervals)  than  that  listed  in 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section  is  also  not  technologically 
necessary. 

(3)  For  gasoline-fueled  light-duty 
vehicles,  light-duty  trucks  and  heavy- 
duty  engines,  emission-related 
maintenance  in  addition  to.  or  at  shorter 
intervals  than,  the  following  will  not  be 
accepted  as  technologically  necessary, 
except  as  provided  in  paragraph  (b)(7) 
of  this  section. 

(i](A)  The  cleanmg  or  replacement  of 
light-duty  vehicle  or  light-duty  truck 
spark  plugs  at  30,000  miles  of  use  and  at 
30.000  mile  intervals  thereafter. 

|D)  The  cleaning  or  replacement  of 
gasoline-fiieled  heavy-duty  engme  spark 
plugs  at  'i:-':  COO  miles  (or  360  hours)  of 
use  and  at  12.000-mile  (or  360hour) 
intervals  thereafter,  for  engine  certified 
for  use  with  leaded  fuel. 

(C)  The  cleaning  or  replacement  of 
gasoline-fueled  heavy-duty  engine  spark 
plugs  at  25.000  miles  (or  750  hours)  of 
use  and  at  25,000-mile  intervals  (or  750- 
hour)  intervals  thereafter,  for  engines 
certified  for  use  with  unleaded  fuel  only. 

(ii)  For  light-duty  vehicles,  the 
adjustment,  cleaning,  repair,  or 
replacement  of  the  following  may  not  be 
performed  within  the  SO.OOO-mile  useful 
life  of  the  vehicle: 

(A)  Positive  crankcase  ventilation 
valve. 

(B)  Emission-related  hoses  and  tubes. 

(C)  Ignition  wires. 

(D)  Carburetors  (including  idle 
mixture). 

(E)  Catalytic  converter. 

(F)  E.xhaust  gas  recirculation  system 
(including  all  related  filters  and  control 
valves). 

(G)  Air  injection  system  components. 
(H)  Fuel  injectors. 

(I)  Electronic  engine  control  unii  and 
its  associated  sensors  (including  oxygen 
sensor)  and  actuators. 

(J)  Evaporative  emission  canister. 

(K)  Turbochargers. 

(iii)  For  light-duty  trucks  and  heavy- 
duty  engines,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  following 
at  50,000  miles  (or  1,500  hours)  of  use 
and  at  50,000-mile  (or  1.500-hour) 
intervals  thereafter: 

(A)  Positive  crankcase  ventilation 
valve. 

(B)  Emission-related  hoses  and  tubes. 

(C)  Ignition  wires. 

(D)  Idle  mixture. 

(iv)  For  light-duty  trucks  and  heavy- 
duty  engines,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  following 
at  80,000-miles  (or  2,400-hour8)  of  use 


and  at  80,000-mile  (or  2  4nO-hour) 
intervals  thereafter 

(A)  Oxygen  sensor. 
'  (v)  For  light-duty  trucks  and  heavy- 
duty  engines,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  following 
at  100.000  miles  (or  3.000  hours)  of  use 
and  at  100,000-mile  (or  3,000-hour) 
intervals  thereafter: 

(A)  Catalytic  converter 

(B)  Air  injection  system  components. 

(C)  Fuel  injectors. 

(D)  Electronic  engine  control  unit  and 
ils  associated  sensors  (except  oxygen 
sensor)  and  actuators. 

(E)  Evaporative  emission  canister, 

(F)  Turbochargers. 

(G)  Carburetors. 

(vi)(A)  For  heavy-duty  engines 
certified  for  use  with  leaded  fuel,  the 
adjustment,  cleaning,  repair,  or 
replacement  of  the  exhaust  gas 
recirculation  (EGR)  system  (including  all 
related  filters  and  control  valves)  at 
24.000  m.iles  (or  720  hours)  of  use  and  at 
24.000-m:le  (or  720-hour)  intervals 
thereafter. 

(B)  For  light-duty  trucks,  and  for 
heavy-duty  engines  certified  for  use 
with  unleaded  fuel  only,  the  adjustment, 
cleaning,  repair,  or  replacement  of  the 
EGR  system  (including  all  related  filters 
and  control  valves)  at  50,000  miles  (or 
1,500  hours)  of  use  and  at  50,000-mile  (or 
1,500-hour)  intervals  thereafter. 

(4)  For  diesel  powered  light-duty 
vehicles,  light-duty  trucks,  and  heavy- 
duty  engines,  emission-related 
maintenance  in  addition  to,  or  at  shorter 
intervals  than,  the  following  will  not  be 
accepted  as  technologically  necessary, 
except  as  provided  in  paragraph  (b)(7) 
of  this  section. 

(i)  For  light-duty  vehicles,  the 
adjustment,  cleaning,  repair,  or 
replacement  of  the  following  may  not  be 
performed  within  the  50,000-mile  useful 
life  of  the  vehicle: 

(A)  Exhaust  gas  recirculation  system 
(including  all  related  filters  and  control 
valves). 

(B)  Positive  crankcase  ventilation 
valve. 

(C)  Fuel  injectors. 

(D)  Turbocharger. 

(E)  Electronic  engine  control  unit  and 
its  associated  sensors  and  actuators. 

(F)  Particulate  trap  or  trap-oxidizer 
system  (including  related  components). 

(ii)  For  light-duty  trucks  and  heavy- 
duty  engines,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  following 
at  50,000  miles  (or  1,500  hours)  of  use 
and  at  .50.000-mile  (or  1,500-hour) 
intervals  thereafter: 

(A)  Exhaust  gas  recirculation  system 
(including  all  related  filters  and  control 
valves). 


(B)  Positive  crankcase  ventilation 
valve. 

(C)  Fuel  injector  tip  (cleaning  only]. 
(iii)  The  following  maintenance  at 

100. OCK)  miles  (or  3,000  hours)  of  use  and 
at  100.000-mile  (or  3.000-hour)  intervals 
thereafter  for  light-duty  trucks  and  light 
heavy-duty  engines,  or,  at  150.000  miles 
(or  4,500  hours)  of  use  and  at  150.000- 
mile  (or  4,500-hour)  intervals  thereafter 
for  medium  and  heavy  heavy-duty 
engines:  The  adjustment,  cleaning, 
repair,  or  replacement  of; 

(A)  Fuel  injectors. 

(B)  Turbocharger. 

(C)  Electronic  engine  control  unit  and 
its  associated  sensors  and  actuators. 

(D)  Particulate  trap  or  trap-oxidizer 
system  (including  related  components). 

(5)  [Reserved] 

(6)(i)  The  following  components  are 
currently  defined  as  critical  emission- 
related  components: 

(A)  Catalytic  converter. 

(B)  Air  injection  system  components. 

(C)  Electronic  engine  control  unit  and 
its  associated  sensor  (including  oxygen 
sensor  if  installed)  and  actuators. 

(D)  Exhaust  gas  recirculation  system 
(including  all  related  filters  and  control 
valves). 

(E)  Positive  crankcase  ventilation 
valve. 

(F)  Evaporative  emission  system 
(excluding  canister  air  filter). 

(G)  Particulate  trap  or  trap-oxidizer 
system. 

(ii)  All  critical  emission-related 
scheduled  maintenance  must  have  a 
reasonable  likelihood  of  being 
performed  in-use.  The  manufacturer 
shall  be  required  to  show  the  reasonable 
likelihood  of  such  maintenance  oeing 
performed  in-use.  and  such  showing 
shall  be  made  prior  to  the  performance 
of  the  maintenance  on  the  durability 
data  vehicle.  Critical  emission-related 
scheduled  maintenance  items  which 
satisfy  one  of  the  following  conditions 
will  be  accepted  as  having  a  reasonable 
likelihood  of  the  maintenance  item  being 
performed  in-use: 

(A)  Data  are  presented  which 
establish  for  the  Administrator  a 
connection  between  emissions  end 
vehicle  performance  such  that  as 
emissions  increase  due  to  lack  of 
maintenance,  vehicle  performance  will 
simultaneously  deteriorate  to  a  point 
unacceptable  for  typical  drivirig. 

(B)  Survey  data  are  submitted  which 
adequately  demonstrate  to  the 
Administrator  that,  at  an  80  percent 
confidence  level,  80  percent  of  such 
engines  already  have  this  critical 
maintenance  item  performed  in-use  at 
the  recommended  interval(s). 
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(C)  A  clearly  displayed  visible  signal 
system  approved  by  the  Administrator 
is  installed  to  alert  the  vehicle  driver 
that  maintenance  is  due.  A  signal 
bearing  the  message  "maintenance 
needed"  or  "check  engine,"  or  a  similar 
message  approved  by  the  Administrator, 
shall  be  actuated  at  the  appropriate 
mileage  point  or  by  component  failure. 
This  signal  must  be  continuous  while  the 
engine  is  in  operation,  and  not  be  easily 
eliminated  without  performance  of  the 
required  maintenance.  Resetting  the 
signal  shall  be  a  required  step  in  the 
maintenance  operation.  The  method  for 
resetting  the  signal  system  shall  be 
approved  by  the  Administrator. 

(D)  A  manufacturer  may  desire  to 
demonstrate  through  a  survey  that  a 
critical  maintenance  item  is  likely  to  be 
performed  without  a  visible  signal  on  a 
maintenance  item  for  which  there  is  no 
prior  in-use  experience  without  the 
signal.  To  that  end,  the  manufacturer 
may  in  a  given  model  year  market  up  to 
200  randomly  selected  vehicles  per 
critical  emission  related  maintenance 
item  without  such  visible  signals,  and 
monitor  the  performance  of  the  critical 
maintenance  item  by  the  owners  to 
show  compliance  with  paragraphs 
{b)(6)(ii){B)  of  this  section.  This  option  is 
restricted  to  two  consecutive  model 
years  and  may  not  be  repeated  until  any 
previous  survey  has  been  completed.  If 
the  critical  maintenance  involves  more 
than  one  engine  family,  the  sample  will 
be  sales  weighted  to  ensure  that  it  is 
representative  of  all  the  families  in 
question. 

(E)  The  manufacturer  provides  the 
maintenance  free  of  charge,  and  clearly 
informs  the  customer  that  the 
maintenance  is  free  in  the  instructions 
provided  under  §  86.087-38. 

(F)  Any  other  method  which  the 
Administrator  approves  as  establishing 
a  reasonable  likelihood  that  the  critical 
maintenance  will  be  performed  in-use. 

(iii)  Visible  signal  systems  used  under 
paragraph  (b)(6)(ii){C)  tf  this  section  are 
considered  an  element  of  design  of  the 
emission  control  system.  Therefore, 
disabling,  resetting,  or  otherwise 
rendering  such  signals  inoperative 
without  also  performing  the  indicated 
maintenance  procedure  is  a  prohibited 
act  under  Section  203(a)(3)  of  the  Clean 
Air  Act.  as  amended  in  August  1977  (42 
U.S.C.  7522(a)(3)). 

(7)  Changes  to  scheduled 
maintenance,  (i)  For  maintenance 
practices  that  existed  prior  to  the  1980 
model  year,  only  the  maintenance  items 
listed  in  paragraphs  (b)(3)  and  (b)(4)  of 
this  section  are  currently  considered  by 
ElPA  to  be  emission-related.  The 
Administrator  may,  however,  determine 
additional  scheduled  maintenance  items 


that  existed  prior  to  the  1980  model  year 
to  be  emission-related  by  announcmeent 
in  a  Federal  Register  Notice.  In  no  event 
may  this  notification  occur  later  than 
September  1  of  the  calendar  year  two 
years  prior  to  the  affected  model  year. 

(ii)  In  the  case  of  any  new  scheduled 
maintenance,  the  manufacturer  must 
submit  a  request  for  approval  to  the 
Administrator  for  any  maintenance  that 
it  wishes  to  recommend  to  purchasers 
and  perform  during  durability 
determination.  New  scheduled 
maintenance  is  that  maintenance  which 
did  not  exist  prior  to  the  1980  model 
year,  including  that  which  is  a  direct 
result  of  the  implementation  of  new 
technology  not  found  in  production  prior 
to  the  1980  model  year.  The 
manufacturer  must  also  include  its 
recommendations  as  to  the  category 
[i.e.,  emission-related  or  ncn-emission- 
related.  critical  or  non-critical)  of  the 
subject  maintenance  and.  for  suggested 
emission-related  maintenance,  the 
maximum  feasible  maintenance  interval. 
Such  requests  must  include  detailed 
evidence  supporting  the  need  for  the 
maintenance  requested,  and  supporting 
data  or  other  substantiation  for  the 
recommended  maintenance  category 
and  for  the  interval  suggested  for 
emission-related  maintenance.  Requests 
for  new  scheduled  maintenance  must  be 
approved  prior  to  the  introduction  of  the 
new  maintenance.  The  Administrator 
will  then  designate  the  maintenance  as 
emission-related  or  non-emission- 
related.  For  maintenance  items 
established  as  emission-related,  the 
Administrator  will  further  designate  the 
maintenance  as  critical  if  the  component 
which  receives  the  maintenance  is  a 
critical  component  under  paragraph 
{b)(6)  of  this  section.  For  each 
maintenance  item  designated  as 
emission-related,  the  Administrator  will 
also  establish  a  technologically 
necessary  maintenance  interval,  based 
on  industry  data  and  any  other 
information  available  to  EPA. 
Designations  of  emission-related 
maintenance  items,  along  with  their 
identification  as  critical  or  non-critical, 
and  establishment  of  technologically 
necessary  maintenance  intervals,  will  be 
announced  in  the  Fedcfel  Register. 

(iii)  Any  manufacturer  may  request  a 
hearing  on  the  Administrator's 
determinations  in  paragraph  (b)(7)  of 
this  section.  The  request  shall  be  in 
writing,  signed  by  an  authorized 
representative  of  the  manufacturer,  and 
shall  include  a  statement  specifying  the 
manufacturer's  objections  to  the 
Administrator's  determinations,  and 
data  in  support  of  such  objections.  If, 
after  review  of  the  request  and 
supporting  data,  the  Admirustrator  finds 


that  the  request  raises  a  substantial 
factual  issue,  he  shall  provide  the 
manufacturer  a  hearing  in  accordance 
with  §  86.078-6  with  respect  to  such 
issue. 

(c)  Non-emission-related  scheduled 
maintenance  which  is  reasonable  and 
technologically  necessary  [e.g.,  oil 
change,  oil  filter  change,  fuel  filter 
change,  air  filter  change,  cooling  system 
maintenance,  adjustment  of  idle  speed, 
governor,  engine  bolt  torque,  valve  lash, 
injector  lash,  timing,  etc.)  may  be 
performed  on  durability-data  vehicles  at 
the  intervals  recommended  by  the 
manufacturer  to  the  ultimate  purchaser. 

(d)  Unscheduled  maintenance  on 
light-duty  durability  data  vehicles.  (1) 
Unscheduled  maintenance  may  be 
performed  during  the  testing  used  to 
determine  deterioration  factors,  except 
as  provided  in  paragraph  {d)(2)  and 
(d)(3)  of  this  section,  only  under  the 
following  provisions: 

(!)  A  fuel  injector  or  spark  plug  may 
be  changed  if  a  persistent  misfire  is 
detected. 

(ii)  Readjustment  of  a  gasoline-fueled 
vehicle  cold-start  enrichment  system 
may  be  performed  if  there  is  a  problem 
of  stalling. 

(iii)  Readjustment  of  the  engine  idle 
speed  (curb  idle  and  fast  idle)  may  be 
performed  in  addition  to  that  performed 
as  scheduled  maintenance  under 
paragraph  (c)  of  this  section,  if  the  idle 
speed  exceeds  the  manufacturer's 
recommended  idle  speed  by  300  rpm  or 
more,  or  if  there  is  a  problem  of  stalling 

(2)  Any  other  unscheduled  vehicle, 
emission  control  system,  or  fuel  system 
adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement 
during  testing  to  determine  deterioration 
factors  shall  be  performed  only  with  the 
advance  approval  of  the  Administrator. 
Such  approval  will  be  given  if  the 
Administrator: 

(i)  Has  made  a  preliminary 
determination  that  the  part  failure  or 
system  malfunction,  or  the  repair  of  such 
failure  or  malfunction,  does  not  render 
the  vehicle  or  engine  unrepresentative  of 
vehicles  or  engines  in-use,  and  does  not 
require  direct  access  to  the  combustion 
chamber,  except  for  spark  plug,  fuel 
injection  component,  or  removable 
prechamber  removal  or  replacement; 
and, 

(ii)  Has  made  a  determination  that  the 
need  for  maintenance  or  repairs  is 
indicated  by  an  overt  indication  of 
malfunction  such  as  persistent  misfiring, 
engine  stalling,  overheating,  fluid 
leakage,  loss  of  oil  pressure,  excessive 
fuel  consumption  or  excessive  power 
loss.  The  Administrator  shall  be  given 
the  opportunity  to  verify  the  existence  of 
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an  overt  indication  of  part  failure  and/ 
or  vehicle/engine  malfunction  [e.g.. 
misfiring,  stalling,  black  smoke),  or  an 
activation  of  an  audible  and/or  visible 
signal,  prior  to  the  performance  of  any 
maintenance  to  which  such  overt 
indication  or  signal  is  relevant  under  the 
provisions  of  this  section. 

(3)  Emission  measurement  may  not  be 
used  as  a  means  of  determining  the  need 
for  unscheduled  maintenance  under 
paragraph  (d)(2]  of  this  section,  except 
under  the  following  conditions: 

(i)  The  Administrator  may  approve 
unscheduled  maintenance  on  durability- 
data  vehicles  based  upon  a  significant 
change  in  emission  levels  that  indicates 
a  vehicle  or  engine  malfunction.  In  these 
cases  the  Administrator  may  first 
approve  specific  diagnostic  procedures 
to  identify  the  source  of  the  problem. 
The  Administrator  may  further  appro\e 
of  spei;ific  corrections  to  the  problem 
after  the  problem  has  been  identified. 
The  Administrator  may  only  approve 
the  corrective  action  after  it  is 
determined  that: 

(A)  The  malfunction  was  caused  by 
nonproduction  build  practices  or  by  a 
previously  undetected  design  problem. 

(B)  The  n.alfunction  will  not  occur  in 
production  vehicles  or  engines  in-use. 
and 

(C)  The  deterioration  factor  generated 
by  the  durability-data  vehicle  or  engine 
will  remain  unaffected  by  the 
malfunction  or  by  the  corrective  action 
[e.g.,  the  malfunction  was  present  for 
only  a  short  period  of  time  before 
detection,  replacement  parts  are 
functionally  representative  of  the  proper 
mileage  or  hours,  etc.). 

(ii)  Following  any  unscheduled 
maintenance  approved  under  paragraph 
(d)(3)(i)  of  this  section,  the  manufacturer 
shall  perform  an  after-maintenance 
emissions  test.  If  the  Administrator 
determines  that  the  after-mriintenance 
emission  levels  for  any  pollutant 
indicates  that  the  deterioration  facfor  is 
no  longer  representative  of  production, 
the  Administrator  may  disqualify  the 
durability-data  vehicle  or  engine. 

(4)  If  the  Administrator  determines 
that  part  failure  or  system  malfunction 
occurrence  and/or  repair  rendered  the 
vehicle/engine  unrepresentative  of 
vehicles  in-use.  the  vehicle/engine  sh.dl 
not  be  used  for  determining 
deterioration  factors. 

(5)  Repairs  to  vehicle  components  of  a 
durability  data  vehicle  other  than  the 
engine,  emission  control  system,  or  fuel 
system,  shall  be  performed  only  as  a 
result  of  part  failure,  vehicle  system 
malfunction,  or  with  the  advance 
approval  of  the  Administrator. 

(e)  Maintenance  on  emission  data 
vehicles  and  engines. 
I 
t 


(1)  Adjustment  of  engine  idle  speed  on 
emission  data  vehicles  may  be 
performed  once  before  the  low-mileage/ 
low-hour  emission  test  point.  Any  other 
engine,  emission  control  system,  or  fuel 
system  adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement 
on  emission  data  vehicles  shall  be 
perlormed  only  with  the  advance 
approval  of  the  Administrator. 

(2)  Maintenance  on  light-duty  truck 
emission-data  vehicles  selected  under 
§  86.085-24(b)(l)  (v)  or  (vu).  and 
permitted  to  be  tested  for  purposes  of 

§  86.088-23(c)(l)(ii)  under  the  provisions 
of  §  86.085-241  b)(2).  may  be  performed 
in  conjunction  with  emission  control 
system  modifications  at  the  low-mileage 
test  point,  and  shall  be  performed  in 
accordance  with  the  maintenance 
instructions  to  be  provided  to  the 
ultimate  purchaser  required  under 
§  86.087-38. 

(3)  Maintenance  on  those  light-duty 
truck  emission-data  vehicles  selected 
under  §  86.085-24(b)(l)(v)  which  are  not 
capable  of  being  modified  in  the  field  for 
the  purpose  of  complying  with  emission 
standards  at  an  altitude  other  than  that 
intended  by  the  original  design,  may  be 
performed  in  conjunction  with  the 
emission  control  system  modifications 
at  the  low-mileage  test  point,  and  shall 
be  approved  in  advance  by  the 
Administrator. 

(4)  Repairs  to  vehicle  components  of 
an  emission  data  vehicle  other  than  the 
engine,  emission  control  system,  or  fuel 
system,  shall  be  performed  only  as  a 
result  of  part  failure,  vehicle  system 
malfunction,  or  with  the  advance 
approval  of  the  Administrator. 

(f)  Equipment,  instruments,  or  tools 
may  not  be  used  to  identify 
malfunctioning,  maladjusted,  or 
defective  engine  components  unless  the 
same  or  equivalent  equipment, 
instruments,  or  tools  will  be  available  to 
dealerships  and  other  service  outlets 
and: 

(1)  Are  used  in  conjuction  with 
scheduled  maintenance  on  such 
components,  or 

(2)  Are  used  subsequent  to  the 
identification  of  a  vehicle  or  engine 
malfunction,  as  provided  in  paragraph 
(d)(2)  of  this  section  for  durability  data 
vehicles  or  in  paragraph  (e)(1)  of  this 
section  for  emission-data  vehicles,  or 

(3)  Unless  specifically  authorized  by 
the  Administrator. 

(g)(1)  Paragraph  (g)  of  this  section 
applies  to  light-duty  vehicles. 

(2)  Complete  emission  tests  (see 
§§  86.106  through  86.145)  are  required, 
unless  waived  by  the  Administrator, 
before  and  after  scheduled  maintenance 
approved  for  durability  data  vehicles. 
The  manufacturer  may  perform  emission 


tests  before  unscheduled  maintenance. 
Complete  emission  tests  are  required 
after  unscheduled  maintenance  which 
may  reasonably  be  expected  to  affect 
emissions.  The  Administrator  may 
waive  the  requirement  to  test  after 
unscheduled  maintenance^  These  test 
data  may  be  submitted  weekly  to  the 
Administrator,  but  shall  be  air  posted  or 
delivered  within  7  days  after  completion 
of  the  tests,  along  with  a  complete 
record  of  all  pertinent  maintenance, 
including  a  preliminary  engineering 
report  of  any  malfunction  diagnosis  and 
the  corrective  action  taken.  A  complete 
engineering  report  shall  be  delivered  to 
the  Administrator  concurrently  with  the 
manufacturer's  application  for 
certification. 

(h)  All  test  data,  maintenance  reports, 
and  required  engineering  reports  shall 
be  compiled  and  provided  to  the 
Administrator  in  accordance  with 
§  86.088-23. 

20.  Section  86.087-28  is  amended  by 
revising  paragraph  (b)(6)(ii)(C).  to  read 
as  follows: 

§  86.087-26    Compliance  with  emission 
standards. 

(b) •  •  • 
(6)  *  *  * 
(ii)  •  •  • 

(C)  Line  crossing.  For  the  purposes  of 
paragraph  {b)(5)  of  thiS  section,  line 
crossing  occurs  when  either  of  the 
interpolated  4.000-  and  120.000-mile 
points  of  the  best  fit  straight  line  exceed 
the  applicable  emission  standard  and  at 
least  one  applicable  data  point  exceeds 
the  standard. 
*         •         •         •         « 

21.  A  new  §  86.088-28  is  added,  to 
read  as  follows: 

5  86.088-28    Compliance  with  emission 
standards. 

(a)(1)  Paragraph  (a)  of  this  section 
applies  to  light-duty  vehicles. 

(2)  The  applicable  exhaust  and  fuel 
evaporative  emission  standards  (and 
family  particulate  emission  limits,  as 
appropriate)  of  this  subpart  apply  to  the 
emissions  of  vehicles  for  their  useful  life. 

(3)  Since  it  is  expected  that  emission 
control  efficiency  will  change  with 
mileage  accumulation  on  the  vehicle,  the 
emission  level  of  a  vehicle  which  has 
accumulated  50.000  miles  will  be  used 
as  the  basis  for  determining  compliance 
with  the  startdards  (or  family  particulate 
emission  limit,  as  appropriate). 

(4)  The  procedure  for  determining 
compliance  of  a  new  motor  vehicle  with 
exhaust  emission  standards  (or  family 
particulate  emission  limit,  as 
appropriate)  is  as  follows,  except  where 


specified  by  paragraph  (a)(7)  of  this 
section  for  the  Alternative  Durability 
Program; 

(i)  Separate  emission  deterioration 
factors  shall  be  determined  from  the 
exhaust  emission  results  of  the 
durability-data  vehicle(s]  for  each 
engine-system  combination.  A  separate 
factor  shall  be  established  for  exhaust 
HC,  exhaust  CO,  exhaust  NO,,  and 
exhaust  particulate  (diesel  vehicles 
only)  for  each  engine-system 
combmation.  A  separate  evaporative 
emission  deterioration  factor  shall  be 
determined  for  each  evaporative 
emission  family-evaporative  emission 
control  system  combination  from  the 
testing  conducted  by  the  manufacturer 
(gasoline-fueled  vehicles  only). 

(A)  The  applicable  results  to  be  used 
unless  excluded  by  paragraph 
(a)(4)(i)(A)(4)  of  this  section  in 
determining  the  exhaust  emission 
deterioration  factors  for  each  engine- 
system  combination  shall  be: 

(7)  All  valid  exhaust  emission  data 
from  the  tests  required  under  §  86.084- 
26(a)(4)  except  the  zero-mile  tests.  This 
shall  include  the  official  test  results,  as 
determined  in  §  86.088-29  for  all  tests 
conducted  on  all  durability-data 
vehicles  of  the  combination  selected 
under  §  86.085-24(c)  (including  all 
vehicles  elected  to  be  operated  by  the 
manufacturer  under  §  86.085-24(c)(l)(ii)) 

12)  All  exhaust  emission  data  from  the 
tests  conducted  before  and  after  the 
scheduled  maintenance  provided  in 
§  86.088-25. 

[3]  All  exhaust  emission  data  from 
tests  required  by  maintenance  approved 
under  §  86.088-25,  in  those  cases  where 
the  Administrator  conditioned  his 
approval  for  the  performance  of  such 
maintenance  on  the  inclusion  of  such 
data  m  the  deterioration  factor 
calculation. 

[4]  The  manufacturer  has  the  option  of 
applying  an  outlier  test  point  procedure 
tu  compltted  durability  data  within  its 
certification  testing  program  for  a  given 
model  year.  The  outlier  procedure  will 
be  specified  by  the  Admmistrator.  For 
any  pollutant,  durability-data  test  points 
that  are  identified  as  outliers  shall  not 
be  included  in  the  determination  of 
deterioration  factors  if  the  manufacturer 
has  elected  this  option.  The 
manufacturer  shall  specify  to  the 
Administrator  before  the  certification  of 
the  first  engine  family  for  that  model 
year,  if  it  intends  to  use  the  outlier 
procedure.  The  manufacturer  may  not 
change  procedures  after  the  first  engine 
family  of  the  model  year  is  certified. 
Where  the  manufacturer  chooses  to 
apply  both  the  outlier  p'-ocedare  and 
averaging  (as  allowed  under  §  86.084- 
26(a)(6)(i))  to  the  same  data  set,  the 


outlier  procedure  shall  be  completed 
prior  to  applying  the  averaging 
procedure. 

(B)  All  applicable  exhaust  emission 
results  shall  be  plotted  as  a  function  of 
the  mileage  on  the  system,  rounded  to 
the  nearest  mile,  and  the  best  fit  straight 
lines,  fitted  by  the  method  of  least 
squares,  shall  be  drawn  through  all 
these  data  points.  The  data  will  be 
acceptable  for  use  in  the  calculation  of 
the  deterioration  factor  only  if  the 
interpolated  4.000-mile  and  50,000-mile 
points  on  this  line  are  within  the  low- 
altitude  standards  provided  in  §  86.087- 
8.  Exceptions  to  this  where  data  are  still 
acceptable  are  when  a  best  fit  straight 
line  crosses  an  applicable  standard  but 
no  data  points  exceeded  the  standard, 
or  the  best  fit  straight  line  crosses  an 
applicable  standard  with  a  negative 
slope  (the  4.000-mile  interpolated  point 
is  higher  than  the  50.000-mile 
interpolated  point)  but  the  50,000-mile 
actual  data  point  is  below  the  standard. 
A  multiplicative  exhaust  emission 
deterioration  factor  shall  be  calculated 
for  each  engine-system  combination  as 
follows: 

Factor  =  Exhaust  emissions  interpoldted  to 
50,000  miles  divided  by  exhaust 
emissions  interpolaled  to  4,000  miles. 

These  interpolated  values  shall  be 
carried  out  to  a  minimum  of  four  places 
to  the  right  of  the  decimal  point  before 
dividing  one  by  the  other  to  determine 
the  deterioration  factor.  The  results 
shall  be  rounded  to  three  places  to  the 
right  of  the  decimal  point  in  accordance 
with  ASTM  E  29-67. 

(C)  An  evaporative  emissions 
deterioration  factor  (gasoline-fueled 
vehicles  only)  shall  be  determined  from 
the  testing  conducted  as  described  in 

§  86.088-21(b)(4)(i).  for  each  evaporative 
emission  family-evaporative  emission 
control  system  combination  to  indicate 
the  evaporative  emission  level  at  50,000 
miles  relative  to  the  evaporative 
emission  level  at  4,000  miles  as  follows: 

Factor  =  Evaporative  emission  level  at 
50,000  miles  minus  the  evaporative 
emission  level  at  4,000  miles. 

The  factor  shall  be  established  to  a 
m'nimum  of  two  places  to  the  right  of 
the  decimal. 

(ii](A)  The  official  exhaust  emission 
test  results  for  each  emission-data 
vehicle  at  the  selected  test  point  shall  be 
multiplied  by  the  appropriate 
deterioration  factor:  Provided,  that  if  a 
deterioration  factor  as  computed  in 
paragraph  (a)(4)(i)(B]  of  this  section  is 
less  than  one,  that  deterioration  factor 
shall  be  one  for  the  purposes  of  this 
paragraph. 

(B)  The  official  evaporative  emission 
test  results  (gasoline-fueled  vehicles 


only)  for  each  evaporative  emission- 
data  vehicle  at  the  selected  test  point 
shall  be  adjusted  by  addition  of  the 
appropriate  deterioration  factor: 
Provided,  that  if  a  deterioration  factor 
as  computed  in  paragraph  (a](4j(i)(C)  of 
this  section  is  less  than  zero,  that 
deterioration  factor  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(iii)  The  emissions  to  compare  with 
the  standard  (or  the  family  particulate 
emission  limit,  as  appropriate)  shall  be 
the  adjusted  emissions  of  paragraphs 
(a)(4)(ii]  (A)  and  (B)  of  this  section  for 
each  emission-data  vehicle.  Before  any 
emission  value  is  compared  with  the 
standard  (or  the  family  particulate 
emission  limit,  as  appropriate),  it  shall 
be  rounded,  in  accordance  with  ASTM  E 
2&-67,  to  two  significant  figures.  The 
rounded  emission  values  may  not 
exceed  the  standard  (or  the  family 
particulate  emission  limit,  as 
appropriate), 

(iv)  Every  test  vehicle  of  an  engine 
family  must  comply  with  the  exhaust 
emission  standards  (or  the  family 
particulate  emission  limit,  as 
appropriate),  as  determined  in 
paragraph  (a)(4)(iii)  of  this  section, 
before  any  vehicle  in  that  family  may  be 
certified. 

(v)  Every  test  vehicle  of  an 
evaporative  emission  family  must 
comply  with  the  evaporative  emission 
standard,  as  determined  in  paragraph 
(a)(4)(iii)  of  this  section,  before  any 
vehicle  in  that  family  may  be  certified. 

(5)  If  a  manufacturer  chooses  to 
change  the  level  of  any  family 
particulate  emission  limit(s)  in  the 
particulate  averaging  program, 
compliance  with  the  new  limit(s)  must 
be  based  upon  existing  certification 
data. 

(6)  If  a  manufacturer  chooses  to 
participate  in  the  diesel  particulate 
averaging  program,  the  production- 
weighted  average  of  the  family 
particulate  emission  limits  of  all  affected 
engine  families  must  comply  with  the 
particulate  standard  in  §  86.087- 
8(a)(l)(iv),  or  the  composite  particulate 
standard  defined  in  §  86.085-2.  as 
appropriate,  at  the  end  of  the  production 
year. 

(7)  The  procedure  to  determine  the 
compliance  of  new  motor  vehicles  in  the 
Alternative  Durabijity  Program 
(described  in  §  86.085-13]  is  the  same  as 
described  in  paragraphs  (a)(4)(iii) 
through  (a)(4)(v)  of  this  section.  For  the 
engine  families  that  are  included  in  the 
Alternative  Durability  Program,  the 
exhaust  emission  deterioration  factors 
used  to  determine  compliance  shall  be 
those  that  the  Administrator  has 
approved  under  §  86.085-13(c).  The 
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evaporative  emission  deterioration 
factor  for  each  evaporative  emission 
family  shall  be  determined  and  applied 
according  to  paragraph  (a)(4)  of  this 
section.  The  procedures  to  determine  the 
minimum  exhaust  emissions 
deterioration  factors  required  under 
§  86.085-13(d)  are  as  follows: 

(i)  Separate  deterioration  factors  shall 
be  determined  from  the  exhaust 
emission  results  of  the  durability-data 
vehicles  for  each  engine  family  group.  A 
separate  factor  shall  be  established  for 
exhaust  HC.  exhaust  CO.  and  exhaust 
NOx  for  each  engine  family  group.  The 
evaporative  emission  deterioration 
factor  for  each  evaporative  family  will 
be  determined  and  applied  in 
accordance  with  paragraph  (a)(4)  of  this 
section. 

(ii)  The  deterioration  factors  for  each 
engine  family  group  shall  be  determined 
by  the  Administrator  using  historical 
durability  data  from  as  many  as  three     ■ 
previous  model  years.  These  data  will 
consist  of  deterioration  factors 
generated  by  durability-data  vehicles 
representing  certified  engine  families 
and  of  deterioration  factors  from 
vehicles  selected  under  §  86.085-24(h). 
The  Administrator  shall  determine  how 
these  data  will  be  combined  for  each 
engine  family  group. 

(A)  The  test  results  to  be  used  in  the 
calculation  of  each  deterioration  factor 
to  be  combined  for  each  engine  family 
group  shall  be  those  test  results 
specified  in  paragraph  (a)(4)(i)(A)  of  this 
section. 

(B)  For  each  durability-data  vehicles 
selected  under  §  86.085^24(h).  all 
applicable  exhaust  emissions  results 
shall  be  plotted  as  a  function  of  the 
mileage  on  the  system  rounded  to  the 
nearest  mile,  and  the  best  fit  straight 
lines,  fitted  by  method  of  least  squares, 
shall  be  drawn  through  all  these  data 
points.  The  exhaust  deterioration  factor 
for  each  durability-data  vehicles  shall 
be  calculated  as  specified  in  paragraph 
(a)(4)(i)(B)  of  this  section. 

(C)  Line-crossing.  For  the  purposes  of 
paragraph  (a)(5)  of  this  section,  line 
crossing  occurs  when  cither  of  the 
interpolated  4.000-  and  oO.OOOrmile 
points  of  the  best  fit  straight  line 
exceeds  the  applicable  emission 
standard  and  at  least  one  applicable 
data  point  exceeds  the  standard. 

[1]  The  Administrator  will  not  accept 
for  certification  line-crossing  data  from 
preproduction  durability-data  vehicles 
selected  under  §  86.085^24(c).  §  86  08,S- 
24(h)(2).  or  (h)(3). 

[2]  The  Administrator  will  not  accept 
for  certification  line-crossing  data  from 
production  durability-data  vehicles 
selected  under  §  86.085-24(h)(l)  unless 
the  4.000-mile  test  result  multiplied  by 


the  engine  family  group  deterioration 
factor  does  not  exceed  the  applicable 
emission  standards.  The  deterioration 
factors  used  for  this  purpose  shall  be 
those  that  were  used  in  the  certification 
of  the  production  vehicle.  Manufacturers 
may  calculate  this  product  immediately 
after  the  4,000-mile  test  of  the  vehicle.  If 
the  product  exceeds  the  applicable 
standards,  the  manufacturer  may.  with 
the  approval  of  the  Administrator, 
discontinue  the  vehicle  and  substitute  a 
new  vehicle.  The  manufacturer  may 
continue  the  original  vehicle,  but  the 
data  will  not  be  acceptable  if  line 
crossing  occurs. 

(b)(1)  Paragraph  (b)  of  this  section 
applies  to  light-duty  trucks. 

(2)  The  exhaust  and  fuel  evaporative 
emission  standards  (and  family 
particulate  emission  limits,  and  family 
NO,  emisssion  limits,  as  appropriate)  of 
§  86,088-9  apply  to  the  emissions  of 
vehicles  for  their  useful  life. 

(3)  Since  emission  control  efficiency 
generally  decreases  with  the 
accumulation  of  mileage  on  the  vehicle, 
deterioration  factors  will  be  used  in 
combination  with  emission-data  vehicle 
test  results  as  the  basis  for  determining 
compliance  with  the  standards  (or 
family  particulate  emission  limit,  or 
family  NO,  emission  limit,  as 
appropriate). 

(4)(i)  Paragraph  (b)(4)  of  this  section 
describes  the  procedure  for  determining 
compliance  of  a  new  vehicle  with 
exhaust  emission  standards  [or  family 
particulate  emission  limit,  or  family  NO, 
emission  limit,  as  appropriate),  based  on 
deterioration  factors  supplied  by  the 
manufacturers,  except  where  specified 
by  paragraph  (b)(5)  of  this  section  for 
the  Alternative  Durability  Program. 

(ii)  Separate  exhaust  emission 
deterioration  factors,  determined  from 
tests  of  vehicles,  engines,  subsystems,  or 
components  conducted  by  the 
manufacturer,  shall  be  supplied  for  each 
engine-system  combination.  Separate 
factors  shall  be  established  for  transient 
HC,  CO.  and  NO,,  idle  CO  (gasoline 
vehicles  only),  and  exhaust  particulate 
(diesel  vehicles  only). 

(iii)  For  transient'HC.  CO.  and  NO,, 
idle  CO  (gasoline  vehicles  only),  and 
exhaust  particulate  (diesel  vehicles 
only),  the  official  exhaust  emission 
results  for  each  emission-data  vehicle  at 
the  selected  test  point  shall  be  adjusted 
by  multiplication  by  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  llian  one,  it  shall  be 
one  for  the  purposes  of  this  paragraph. 

(iv)  The  emission  values  to  compare 
with  the  standards  (or  family  particulate 
emission  limit,  or  family  NO,  emission 
limit,  as  appropriate)  shall  be  the 


adjusted  emission  values  of  paragraph 
(b)(4)(iii)  of  this  section  rounded  to  two 
significant  figures  in  accordance  with 
ASTM  E  29-67  for  each  emission-data 
engine. 

(5)(i)  Paragraph  (b)(5)(i)  of  this  section 
applies  only  to  manufacturers  electing  to 
participate  in  the  particulate  averaging 
program. 

(A)  If  a  manufacturer  chooses  to 
change  the  level  of  any  family 
particulate  emission  limit(s),  compliance 
with  the  new  limit(s)  must  be  based 
upon  existing  certification  data. 

(B)  The  production-weighted  average 
of  the  family  particulate  emission  limits 
of  all  applicable  engine  families, 
rounded  to  two  significant  figures  in 
accordance  with  ASTM  E  2&-67,  must 
comply  with  the  particulate  standards  in 
§  86  088-9  (a)(l)(iv)  or  (d)(l)(iv].  or  the 
composite  particulate  standard  defined 
in  §  86.085-2,  as  appropriate,  at  the  end 
of  the  product  year. 

(ii)  Paragraph  (b)(5)(ii)  of  this  section 
applies  only  to  manufacturers  electing  to 
participate  in  the  .NO,  averaging 
program. 

(A)  If  a  manufacturer  chooses  to 
change  the  level  of  any  family  NO, 
emission  limit(8).  compliance  with  the 
new  limit(s)  must  be  based  upon 
existing  certification  data. 

(B)  The  production-weighted  average 
of  the  family  NO,  emission  limits  of  all 
applicable  engine  families,  rounded  to 
two  significant  figures  in  accordance 
with  ASTM  E  29-67.  must  comply  with 
the  NO,  emission  standards  of  §  86.088- 
9(a){l)(iii)  (A)  or  (B),  or  of  §  86.088- 
9(d)(l)(iii)  (A)  or  (B),  or  the  composite 
NO,  standard  as  defined  in  §  86.08&-2. 
at  the  end  of  the  product  year. 

(6)  The  procedure  to  determine  the 
compliance  of  new  motor  vehicles  in  the 
Alternative  Durability  Program 
(described  in  $  86.085-13)  is  the  same  as 
described  in  paragraphs  (b)(4)(iv). 
(b)(7|liv)  and  (bK8)  of  this  section.  For 
the  engine  families  that  are  included  in 
the  Alternative  Durability  Program,  the 
exhaust  emission  deterioration  factors 
used  to  determine  compliance  shdll  be 
those  -that  the  Administrator  has 
approved  under  |  86.085-13{c).  The 
evaporative  emission  deterioration 
factor  for  each  evaporative  emission 
family  shall  be  determined  and  applied 
according  to  paragraph  (b)(7)  of  this 
section.  The  procedures  to  determine  the 
minimum  exhaust  emissions 
deterioration  factors  required  under 
§  86.085-13(d)  are  as  follows: 

(i)  Separate  deterioration  factors  shall 
be  determined  from  the  exhaust 
emission  results  of  the  durability-data 
vehicles  for  each  engine  family  group  A 
separate  factor  shall  be  established  for 
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exhaust  HC,  exhaust  CO,  and  exhaust 
NO,  for  each  engine  family  group.  The 
evaporative  emission  deterioration 
factor  for  each  evaporative  family  will 
be  determined  and  applied  in 
accordance  with  paragraph  (b)(61  of  this 
section. 

(ii)  The  deterioration  factors  for  each 
engine  family  group  shall  be  determined 
by  the  Administrator  using  historical 
durability  data  from  as  many  as  three 
previous  model  years.  These  data  will 
consist  of  deterioration  factors 
generated  by  durability-data  vehicles 
representing  certified  engine  families 
and  of  deterioration  factors  from 
vehicles  selected  under  S  86.085-24(h). 
The  Administrator  shall  determine  how 
these  data  will  be  combined  for  each 
engine  family  group. 

(A)  The  test  results  to  be  used  in  the 
calculations  of  each  deterioration  factor 
to  be  combined  for  each  engine  family 
group  shall  be  those  test  results 
specified  in  paragraph  (a)(4)(i)(A)  of  this 
section. 

(B)  For  each  durability-data  vehicle 
selected  under  §  86.085-24{h).  all 
applicable  exhaust  emission  results 
shall  be  plotted  as  a  function  of  the 
mileage  on  the  system  rounded  to  the 
nearest  mile,  and  the  best  fit  straight 
lines,  fitted  by  the  method  of  least 
squares,  shall  be  drawn  through  all 
these  data  points.  The  exhaust 
deterioration  factor  for  each  durability- 
data  vehicle  shall  be  calculated  as 
specified  in  paragraph  (a)(4)(i)(B)  of  this 
section. 

(C)  Line  crossing.  For  the  purposes  of 
paragraph  (b)(5)  of  this  section,  line 
crossing  occurs  when  either  of  the 
interpolated  4.000-  and  120,000  mile 
points  of  the  best  fit  straight  line 
exceeds  the  applicable  emission 
standard  and  at  least  one  applicable 
data  point  exceeds  the  standard. 

(7)  The  Administrator  will  not  accept 
for  certification  line-crossing  data  from 
preproduction  durability-data  vehicles 
selected  under  §  86.085-24(c)(l).  or 
5  86.085-24(h)(2)  or  (h)(3). 

[2]  The  Administrator  will  not  accept 
for  certification  line-crossing  data  from 
production  durability-data  vehicles 
selected  under  §  86.065-24(h)(l)  unless 
the  4.000-mile  test  result  multiplied  by 
the  engine  family  group  deterioration 
factor  does  not  exceed  the  applicable 
emission  standard.  The  deterioration 
factors  used  for  this  purpose  shall  be 
those  that  were  used  in  the  certification 
of  the  production  vehicle.  Manufacturers 
may  calculate  this  product  immediately 
after  the  4.00G-mile  test  of  the  vehicle.  If 
the  product  exceeds  the  applicable 
standard,  the  manufacturer  may.  with 
the  approval  of  the  Administrator, 
discontinue  the  vehicle  and  substitute  a 


new  vehicle.  The  manufacturer  may 
continue  the  original  vehicle,  but  the 
data  will  not  be  acceptable  if  line 
crossing  occurs. 

(7)(i)  Paragraph  (b)(r)  of  this  section 
describes  the  procedure  for  determining 
compliance  of  a  new  vehicle  with  fuel 
evaporative  emission  standards.  The 
procedure  described  here  shall  be  used 
for  all  vehicles  in  all  model  years 

(ii)  The  manufacturer  shall  determine. 
based  on  testing  described  in  §  86.088- 
21(b)(4)(i).  and  supply  an  evaporative 
emission  deterioration  factor  for  each 
evaporative  emission  family- 
evaporative  emission  control  system 
combination.  The  factor  shall  be 
calculated  by  subtracting  the  emission 
level  at  the  selected  test  point  from  the 
emission  level  at  the  useful  life  point. 

(iii)  The  official  evaporative  emission 
test  results  for  each  evaporative 
emission-data  vehicle  at  the  selected 
test  point  shall  be  adjusted  by  the 
addition  of  the  appropriate  deterioration 
factor.  However,  if  the  deterioration 
factor  supplied  by  the  manufacturer  is 
less  than  zero,  it  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(iv)  The  emission  value  to  compare 
with  the  standards  shall  be  the  adjusted 
emission  value  of  paragraph  (b)(7)(iii)  of 
this  section  rounded  to  two  significant 
figures  in  accordance  with  ASTM  E  29- 
67  for  each  evaporative  emission-data 
vehicle. 

(8)  Every  test  vehicle  of  an  engine 
family  must  comply  with  all  applicable 
standards  (and  family  particulate 
emission  limits,  and  family  NO, 
emission  limits,  as  appropriate),  as 
determined  in  paragraphs  (b)(4)(iv)  and 
(b)(7){iv)  of  this  section,  before  any 
vehicle  in  that  family  will  be  certified. 

(c)(1)  Paragraph  (c)  of  this  section 
applies  to  heavy-duty  engines. 

(2)  The  exhaust  emission  standards 
for  gasoline-fueled  engines  in  §  86.088- 
10  or  for  diesel  engines  in  §  86.088-11 
apply  to  the  emissions  of  engines  for 
their  useful  life. 

(3)  Since  emission  control  efficiency 
generally  decreases  with  the 
accumulation  of  service  on  the  engine, 
deterioration  factors  will  be  used  in 
combination  with  emission-data  engine 
test  results  as  the  basis  for  determining 
compliance  with  the  standards. 

(4)(i)  Paragraph  (c)(4]  of  this  section 
describes  the  procedure  for  determining 
compliance  of  an  engine  with  emission 
standards,  based  on  deterioration 
factors  supplied  by  the  manufacturer. 

(ii)  Separate  exhaust  emission 
deterioration  factors,  determined  from 
tests  of  engines,  subsystems,  or 
components  conducted  by  the 
manufacturer,  shall  be  supplied  for  each 
engine-system  combination.  For  gasoline 


engines,  separate  factors  shall  be 
established  for  transient  HC,  CO,  and 
NO,:  and  for  idle  CO.  for  those  engines 
utilizing  aftertreatment  technology  (e.g.. 
catalytic  converters).  For  diesel  engines, 
separate  factors  shall  be  established  for 
transient  HC.  CO.  NO,,  and  exhaust 
particulate.  For  diesel  smoke  testing, 
separate  factors  shall  also  be 
established  for  the  acceleration  mode 
(designated  as  "A"),  the  lugging  mode 
(designated  as  "B"),  and  peak  opacity 
(designated  as  "C"). 

(iii)(A)  Paragraph  (c)(4)(iii)(A)  of  this 
section  applies  to  gasoline-fueled  heavy- 
duty  engines. 

(7)  Gasoline-fueled  heavy-duty- 
engines  not  utilizing  aftertreatment 
technology  (e.g.,  catalytic  converters}. 
For  transient  HC.  CO.'and  NO,,  the 
official  exhaust  emission  results  for 
each  emission-data  engine  at  the 
selected  test  point  shall  be  adjusted  by 
the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  if  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

[2]  Gasoline-fueled  heavy-duty 
engines  utilizing  aftertreatment 
technology  (e.g..  catalytic  converters). 
For  transient  HC.  CO.  and  NO,,  and  for 
idle  CO.  the  official  exhaust  emission 
results  for  each  emission-data  engine  at 
the  selected  test  point  shall  be  adjusted 
by  multiplication  by  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  one,  it  shall  be 
one  for  the  purposes  of  this  paragraph. 

(B)  Paragraph  (c)(4)(iii)(B)  of  this 
section  applies  to  diesel  heavy-duty 
engines. 

(7)  Diesel  heavy-duty  engines  not 
utilizing  aftertreatment  technology  e.g., 
particulate  traps).  For  transient  HC.  CO, 
NO,,  and  particulate,  the  official 
exhaust  emission  results  for  each 
emission-data  engine  at  the  selected  test 
point  shall  be  adjusted  by  the  addition 
of  the  appropriate  deterioration  factor. 
However,  if  the  deterioration  factor 
supplied  by  the  manufacturer  is  less 
than  zero,  it  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(2)  Diesel  heavy-duty  engines  utilizing 
aftertreatment  technology  (e.g., 
particulate  traps).  For  transient  HC,  CO, 
NO,,  and  particulate,  the  official 
exhaust  emission  results  for  each 
emission-data  engine  at  the  selected  test 
point  shall  be  adjusted  by  multiplication 
by  the  appropriate  deterioration  factor. 
However,  if  the  deterioration  factor 
supplied  by  the  manufacturer  is  less 
than  one.  it  shall  be  one  for  the  purposes 
of  this  paragraph. 
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[3]  For  acceleration  smoke  (■A"), 
lugging  smoke  ("B"),  and  peak  smoke 
("C"),  the  official  exhaust  emission 
results  for  each  emission-data  engine  at 
the  selected  test  point  shall  be  adjusted 
by  the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  il  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(iv)  The  emission  values  to  compare 
with  the  standards  shall  be  the  adjusted 
emission  values  of  paragraph  (c)(4)(iii) 
of  this  section  rounded  to  two 
significant  figures  in  accordance  with 
ASTM  E  29-67  for  each  emission-data 
engine. 

(5)  [Reserved] 

(6)  [Reserved] 

(7)  Every  test  engine  of  an  engine 
family  must  comply  with  all  applicable 
standards,  as  determined  in  paragraph 
(c)(4)(iv)  of  this  section,  before  any 
engine  in  that  family  will  be  certified. 

[d)(l)  Paragraph  (d)  of  this  section 
applies  to  gasoline-fueled  heavy-duty 
vehicles. 

(2)  The  applicable  fuel  evaporative 
emission  standard  in  §  86.088-10  applies 
to  the  emissions  of  vehicles  for  their 
useful  life. 

(3)(i)  For  vehicles  with  a  GVWR  of  up 
to  26.000  pounds,  because  it  is  expected 
that  emission  control  efficiency  will 
change  during  the  useful  life  of  the 
vehicle,  an  evaporative  emission 
deterioration  factor  shall  be  determined 
from  the  testing  described  in  §  86.088- 
23(b)(3)  for  each  evaporative  emission 
family-evaporative  emission  control 
system  combination  to  indicate  the 
evaporative  emission  control  system 
deterioration  during  the  usefullife  of  the 
vehicle  (minimum  50,000  miles).  The 
factor  shall  be  established  to  a  minimum 
of  two  places  to  the  right  of  the  decimal. 

(ii)  For  vehicles  with  a  GVWR  of 
greater  than  26,000  pounds,  because  it  is 
expected  that  emission  control 
efficiency  will  change  during  the  useful 
life  of  the  vehicle,  each  manufacturer's 
statement  as  required  in  §  86.088- 
23(b)(4)(ii)  shall  include,  in  accordance 
with  good  engineering  practice, 
consideration  of  control  system 
deterioration. 

(4)  The  evaporative  emission  test 
results,  if  any.  shall  be  adjusted  by  the 
addition  of  the  appropriate  deterioration 
factor:  Provided,  that  if  the  deterioration 
factor  as  computed  in  paragraph  (d)(3) 
of  this  section  is  less  than  zero,  that 
deterioration  factor  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(5)  The  emission  level  to  compare 
with  the  standard  shall  be  the  adjusted 
em.ssion  level  of  paragraph  (dj|4)  of  this 
section.  Before  any  emission  value  is 
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compared  with  the  standard,  it  shall  be 
rounded,  in  accordance  with  ASTM  E 
29-67,  to  two  significant  figures.  The 
rounded  emission  values  may  not 
exceed  the  standard. 

(6)  Every  test  vehicle  of  an 
evaporative  emission  family  must 
comply  with  the  evaporative  emission 
standard,  as  determined  m  paragraph 
(d)(5)  of  this  section,  before  any  vehicle 
inJhat  family  may  be  certified. 

22.  A  new  §  86.091-28  is  added,  to 
read  as  follow^s: 

§  86.091-28     Compliance  with  emission 
standards. 

(a)(1)  Paragraph  (a)  of  this  section 
applies  to  light-duty  vehicles. 

(2)  The  applicable  exhaust  and  fuel 
evaporative  emissions  standards  (and 
family  particulate  emission  limits,  as 
appropriate)  of  this  subpart  apply  to  the 
emissions  of  vehicles  for  their  useful  life. 

(3)  Since  it  is  expected  that  emission 
control  efficiency  will  change  with 
mileage  accumulation  on  the  vehicle,  the 
emission  level  of  a  vehicle  which  has 
accumulated  50.000  miles  will  be  used 
as  the  basis  for  determining  compliance 
with  the  standards  [or  family  particulate 
emission  limit,  as  appropnate), 

(4)  The  procedure  for  determining 
compliance  of  a  new  motor  vehicle  with 
exhaust  emission  standards  (or  family 
particulate  emission  limit,  as 
appropriate)  is  as  follows,  except  where 
specified  by  paragraph  (a)(7)  of  this 
section  for  the  Alternative  Durability 
Program; 

(i)  Separate  emission  deterioration 
factors  shall  be  determined  from  the 
exhaust  emission  results  of  the 
durability-data  vehicle(s)  for  each 
engine-system  combination.  A  separate 
factor  shall  be  established  for  exhaust 
HC,  exhaust  CO,  exhaust  .No,,  and 
exhaust  particulate  (Diesel  vehicles 
only)  for  each  engine-system 
combination.  A  separate  evaporative 
emission  deterioration  factor  shall  be 
determined  for  each  evaporative 
emission  family-evaporative  emission 
control  system  comliination  from  the 
testing  conducted  by  the  manufacturer 
(gasoline  fueled  vehicles  only). 

(A)  The  applicable  results  to  be  used 
unless  excluded  by  paragraph 
(a)(4)(i)(A)(-/)  of  this  section  in 
determining  the  exhaust  emission 
deterioration  factors  for  each  engine- 
system  combination  shall  be: 

(7)  All  valid  exhaust  emission  data 
from  the  tests  required  under  §  86.084- 
26(a)(4)  except  the  zero-mile  tests.  This 
shall  include  the  official  test  results,  as 
determined  in  §  86.091-29  for  all  tests 
conducted  on  all  durability-data 
vehicles  of  the  combination  selected 
under  §  86.085-24(c)  (including  all 


vehicles  elected  to  be  operated  by  the 
manufacturer  under  §  86.085-24(c)(l)(ii)). 

[2]  All  exhaust  emission  data  from  the 
tests  conducted  before  and  atter  the 
scheduled  maintenance  provided  in 
§  86.088-25. 

[3]  All  exhaust  emission  data  from 
tests  required  by  maintenance  approved 
under  §  86.088-25.  in  those  cases  where 
the  Administrator  conditioned  his 
approval  for  the  performance  of  such 
maintenance  on  the  inclusion  of  such 
data  in  the  deterioration  factor 
calculation. 

[•}]  The  manufacturer  has  the  option  of 
applying  an  outlier  test  point  procedure 
to  completed  durability  data  within  its 
certification  testing  program  for  a  given 
model  year.  The  outlier  procedure  will 
be  specified  by  the  Administrator.  For 
any  pollutant,  durability-data  test  points 
that  are  identified  as  outliers  shall  not 
be  included  in  the  determination  of 
deterioration  factors  if  the  manufacturer 
has  elected  this  option.  The 
manufacturer  shall  specify  to  the 
Administrator  before  the  certification  of 
the  first  engine  family  for  that  model 
year,  if  it  intends  to  use  the  outlier 
procedure.  The  manufacturer  may  not 
change  procedures  after  the  first  engine 
family  of  the  model  year  is  certified. 
Where  the  manufacturer  chooses  to 
apply  both  the  outlier  procedure  and 
averaging  (as  allowed  under  §  86.084- 
26(a)(6)(i))  to  the  same  data  set,  the 
outlier  procedure  shall  be  completed 
prior  to  applying  the  averaging 
procedure. 

(B)  All  applicable  exhaust  emission 
results  shall  be  plotted  as  a  function  of 
the  mileage  on  the  system,  rounded  to 
the  nearest  mile,  and  the  best  fit  straight 
lines,  fitted  by  the  method  of  least 
squares,  shall  be  drawn  through  all 
these  data  points.  The  data  will  be 
acceptable  for  use  in  the  calculation  of 
the  deterioration  factor  only  if  the 
interpolated  4,000-mile  and  50.(XK)-miie 
points  on  this  line  are  within  the  'ow- 
altitude  standards  provided  in  §  86.087- 
8.  Exceptions  to  this  where  data  are  still 
acceptable  are  when  a  best  fit  straight 
line  crosses  an  applicable  standard  but 
no  data  points  exceeded  the  standard, 
or  the  best  fit  straight  line  crosses  an 
applicable  standard  with  a  negative 
slope  (the  4.00G-m:le  interpolated  point 
is  higher  than  the  50.000-mile 
interpolated  point)  but  the  50.000-mile 
actual  data  point  is  below  the  standard. 
An  multiplicative  exhaust  emission 
deterioration  factor  shall  be  calculated 
for  each  engine-system  combination  as 
follows: 

Factor= Exhaust  emissions  intcrpoidted  to 
50.000  miles  divided  by  exhaust 
emissions  interpolated  to  4.000  miles. 
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These  interpolated  values  shall  be 
carried  out  to  a  minimum  of  four  places 
to  the  right  of  the  decimal  point  before 
dividing  one  by  the  other  to  determine 
the  deterioration  factor.  The  results 
shall  be  rounded  to  three  places  to  the 
right  of  the  decimal  point  in  accordance 
with  ASTM  E  29-67. 

(C)  An  evaporative  emissions 
deterioration  factor  (gasoline-fueled 
vehicles  only)  shall  be  determined  from 
the  testing  conducted  as  described  in 
§  86.091-21(b)(4)(i),  for  each  evaporative 
emission  family-evaporative  emission 
control  system  combination  to  indicate 
the  evaporative  emission  level  at  50,000 
miles  relative  to  the  evaporative 
emission  level  at  4,000  miles  as  follovi's: 

Factor  =  Evaporative  emission  level  at  50,000 
miles  minus  the  evaporative  emission 
level  at  4,000  miles. 

The  factor  shall  be  established  to  a 
minimum  of  two  places  to  the  right  of 
the  decimal. 

(ii)(A)  The  official  exhaust  emission 
test  results  for  each  emission-data 
vehicle  at  the  selected  test  point  shall  be 
multiplied  by  the  appropriate 
deterioration  factor:  Provided,  that  if  a 
deterioration  factor  as  computed  in 
paragraph(a)(4)(i)(B)  of  this  section  is 
less  than  one,  that  deterioration  factor 
shall  be  one  for  the  purposes  of  this 
paragraph, 

(B)  The  official  evaporative  emission 
test  results  (gasoline-fueled  vehicles 
only)  for  each  evaporative  emission- 
data  vehicle  at  the  selected  test  point 
shall  be  adjusted  by  addition  of  the 
appropriate  deterioration  factor: 
Provided,  that  if  a  deterioration  factor 
as  computed  in  paragraph  (a)(4)(i)(C)  of 
this  section  is  less  than  zero,  that 
deterioration  factor  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(iii)  The  emissions  to  compare  with 
the  standard  (or  the  family  particulate 
emission  limit,  as  appropriate)  shall  be 
the  adjusted  emissions  of  paragraphs 
(a)(4)(ii)  (A)  and  (B)  of  this  section  for 
each  emission-data  vehicle.  Before  any 
emission  value  is  compared  with  the 
standard  (or  the  family  particulate 
emission  limit,  as  appropriate),  it  shall 
be  rounded,  in  accordance  with  ASTM  E 
29-67,  to  two  significant  figures.  The 
rounded  emission  values  may  not 
exceed  the  standard  (or  the  family  , 
particulate  emission  limit,  as 
appropriate). 

(iv)  Every  test  vehicle  of  an  engine 
family  must  comply  with  the  exhaust 
emission  standards  (or  the  family 
particulate  emission  limit,  as 
appropriate),  as  determined  in 
paragraph  (a)(4)(iii)  of  this  section, 
before  any  vehicle  in  that  family  may  be 
certified. 


(v)  Every  test  vehicle  of  an 
evaporative  emission  family  must 
comply  with  the  evaporative  emission 
standard,  as  determined  in  paragraph 
(a)(4)(iii)  of  this  section,  before  any 
vehicle  in  that  family  may  be  certified. 

(5)  If  a  manufacturer  chooses  to 
change  the  level  of  any  family 
particulate  emission  limit(s)  in  the 
particulate  averaging  program, 
compliance  with  the  new  limit(s)  must 
be  based  upon  existing  certification 
data. 

(6)  If  a  manufacturer  chooses  to 
participate  in  the  diescl  particulate 
averaging  program,  the  production- 
weighted  average  of  the  family 
particulate  emission  limits  of  all  affected 
engine  families  must  comply  with  {he 
particulate  standards  in  §  86.087- 
8(a)(l)(iv),  or  the  composite  particulate 
standard  defined  in  §  86.085-2,  as 
appropriate,  at  the  end  of  the  production 
year. 

(7)  The  procedure  to  determine  the 
compliance  of  new  motor  vehicles  in  the 
Alternative  Durability  Program 
(described  in  §  86.085-13)  is  the  same  as 
described  in  paragraphs  (a)(4)(iii) 
through  (a)(4)(v)  of  this  section.  For  the 
engine  families  that  are  included  in  the 
Alternative  Durability  Program,  the 
exhaust  emission  deterioration  factors 
used  to  determine  compliance  shall  be 
those  that  the  Administrator  has 
approved  under  §  86.085-13{c).  The 
evaporative  emission  deterioration 
factor  for  each  evaporative  emission 
family  shall  be  determined  and  applied 
according  to  paragraph  (a)(4)  of  this 
section.  The  procedures  to  determine  the 
minimum  exhaust  emissions 
deterioration  factors  required  under 

§  86.085-13(d)  are  as  follows: 

(i)  Separate  deterioration  factors  shall 
be  determined  from  the  exhaust 
emission  results  of  the  durability-data 
vehicles  for  each  engine  family  group.  A 
separate  factor  shall  be  established  for 
exhaust  HC.  exhaust  CO,  and  exhaust 
NO,  for  each  engine  family  group.  The 
evaporative  emission  deterioration 
factor  for  each  evaporative  family  will 
be  determined  and  applied  in 
accordance  with  paragraph  (a)(4)  of  this 
section. 

(ii)  The  deterioration  factors  for  each 
engine  family  group  shall  be  determined 
by  the  Administrator  using  historical 
durability  data  from  as  many  as  three 
previous  model  years.  These  data  will 
consist  of  deterioration  factors 
generated  by  durability-data  vehicles 
representing  certified  engine  families 
and  of  deterioration  factors  from 
vehicles  selected  under  §  86.085-24(h). 
The  Administrator  shall  determine  how 
these  data  will  be  combined  for  each 
engine  family  group. 


(A)  The  test  result  to  be  used  in  the 
calculation  of  each  deterioration  factor 
to  be  combined  for  each  engine  family 
group  shall  be  those  test  results 
specified  in  paragraph  (a)(4)(i)(A)  of  this 
section.  ' 

(B)  For  each  durability-data  vehicles 
selected  under  §  86.085-24(h),  all 
applicable  exhaust  emissions  results 
shall  be  plotted  as  a  function  of  the 
mileage  on  the  system  rounded  to  the 
nearest  mile,  and  the  best  fit  straight 
lines,  fitted  by  method  of  least  squares, 
shall  be  drawn  through  all  these  data 
points.  The  exhaust  deterioration  factor 
for  each  durability-data  vehicles  shall 
be  calculated  as  specified  in  paragraph 
(a)(4)(i)(B)  of  this  section. 

(C)  Line-crossing.  For  the  purposes  of 
paragraph  (a)(5)  of  this  section,  line 
crossing  occurs  when  either  of  the 
interpolated  4,000-  and  50,000-mile 
points  of  the  best  fit  straight  line 
exceeds  the  applicable  emission 
standard  and  at  least  one  applicable 
data  poini  exceeds  the  standard. 

[1]  The  Administrator  will  not  accept 
for  certification  line-crossing  data  from 
preproduction  durability-data  vehicles 
selected  under  §  86.085-24(c),  §  86.085- 
24(h)(2),  or  (h)(3). 

[2]  The  Administrator  will  not  accept 
for  certification  line-crossing  data  from 
production  durability-data  vehicles 
selected  under  §  86.085-24(h)(l)  unless 
the  4,000-mile  test  result  multiplied  by 
the  engine  family  group  deterioration 
factor  does  not  exceed  the  applicable 
emission  standards.  The  deterioration 
factors  used  for  this  purpose  shall  be 
those  that  were  used  in  the  certification 
of  the  production  vehicle.  Manufacturers 
may  calculate  this  product  immediately 
after  the  4.000-mile  test  of  the  vehicle.  If 
the  product  exceeds  the  applicable 
standards,  the  manufacturer  may,  with 
the  approval  of  the  Administrator, 
discontinue  the  vehicle  and  substitute  a 
new  vehicle.  The  manufacturer  may 
continue  the  original  vehicle,  but  the 
data  will  not  be  acceptable  if  line 
crossing  occurs. 

(b)(1)  Paragraph  (b)  of  this  section 
applies  to  light-duty  trucks. 

(2)  The  exhaust  and  fuel  evaporative 
emission  standards  of  §  86.088-9  (and 
the  family  particulate  emission  limits, 
and  family  NO,  emission  limits,  as 
appropriate)  apply  to  the  emissions  of 
vehicles  for  their  useful  life. 

(3)  Since  emission  control  efficiency 
generally  decreases  with  the 
accumulation  of  mileage  on  the  vehicle, 
deterioriation  factors  will  be  used  in 
combination  with  emission-data  vehicle 
test  results  as  the  basis  for  determining 
compliance  with  the  standards  (or  the 
family  particulate  emission  limit,  or 
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family  NO,  emission  limit,  as 
appropriate). 

(4)(i)  Paragraph  (b)(4)  of  this  section 
describes  the  prodedure  for  determining 
compliance  of  a  new  vehicle  with 
exhaust  emission  standards  (or  the 
family  particulate  emission  limit,  or  the 
family  N'O,  emission  limit,  as 
appropriate),  based  on  deterioration 
factors  supplied  by  the  manufacturers, 
except  where  specified  by  paragraph 
(b)(.5)  of  this  section  for  the  Alternative 
Durability  F*rogram. 

(ii)  Separate  exhaust  emission 
deterioration  factors,  determined  from 
tests  of  vehicles,  engines,  subsystems,  or 
components  conducted  by  the 
manufacturer,  shall  be  supplied  for  each 
engine-system  combination.  Separate 
factors  shall  be  established  for  transient 
HC,  CO,  and  NO.,  idle  CO  (gasoline 
vehicles  only),  and  exhaust  particulate 
(diesel  vehicles  only). 

(iii)  Fur  transient  HC,  CO,  and  NO., 
idle  CO  (gasoline  vehicles  only),  and 
exhaust  particulate  (diesel  vehicles 
only),  the  official  exhaust  emission 
lesults  for  each  emission-data  vehicle  at 
the  selected  test  point  shall  be  adjusted 
by  multiplication  by  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  one,  it  shall  be 
one  for  the  purpose  of  this  paragraph. 

(iv)  The  emission  values  to  compare 
with  the  standards  (or  family  particulate 
emission  limit,  or  family  NO,  em.ission 
limit,  as  appropriate)  shall  be  the 
adjusted  emission  values  of  paragraph 
(b)(4)(iii)  of  this  section  rounded  to  two 
significant  figures  in  accordance  with 
ASTM  E  29-67  for  each  emission  data 
engine. 

(5)(i)  Paragraph  (b)(5)(i)  of  this  section 
applies  only  to  manufacturers  electing  to 
participate  in  the  particulate  averaging 
program. 

(A)  If  a  manufacturer  chooses  to 
change  the  level  of  any  family 
particulate  emission  limit(8),  compliance 
v.ith  the  new  limit(s)  must  be  based 
upon  existing  certification  data. 

(B)  The  production-weighted  average 
of  the  family  particulate  emission  limits 
of  all  applicable  engine  families, 
rounded  to  two  significant  figures  in 
accordance  with  ASTM  E  29-67.  must 
comply  with  the  particulate  standards  in 
§  86.088-9  (a)(l)(iv)  or  (d)(l)(iv),  or  the 
composite  particulate  standard  as 
defined  in  §  86.085-2.  as  appropriate,  at 
the  end  of  the  product  year. 

(ii)  Paragraph  (b)(5)(ii)  of  this  section 
applies  only  to  manufacturers  electing  to 
participate  in  the  NO,  averaging 
program. 

(A)  If  a  manufacturer  chooses  to 
change  the  level  of  any  family  NO, 
emission  limit(s),  compliance  with  the 


new  limit(sl  must  be  based  upon 
existing  certification  data. 

(D)  The  production-weighted  average 
of  the  family  NO,  emission  limits  of  all 
applicable  engine  families,  rounded  to 
two  significant  figures  in  accordance 
with  ASTM  E  29-67,  must  comply  with 
the  NO,  emission  standards  of  §86.088- 
9(a)(l)(iii)  (A)  or  (B).  or  of  §  86  088- 
9(d)(1)(iii)  (A)  or  (B),  or  the  composite 
NO,  standard  as  defined  in  §  86.C88-2, 
at  the  end  of  the  product  year. 

(6)  The  procedure  to  determine  the 
compliance  of  new  motor  vehicles  in  the 
Alternative  Durability  Program 
(described  in  §  86.085-13)  is  the  same  as 
described  in  paragraph  (b)(4)(iv), 
(b)(7)(iv)  and  (b)(8)  of  this  section.  For 
the  engine  families  that  are  included  in 
the  Alternative  Durability  Program,  the 
exhause  emission  deterioration  factors 
used  to  determine  compliance  shall  be 
those  that  the  Administrator  has 
approved  under  §  8e.085-13(c).  The 
evaporative  emission  deterioration 
factor  for  each  evaporative  emission 
family  shall  be  determined  and  applied 
according  to  paragraph  (b)(7)  of  this 
section.  The  procedures  to  determine  the 
minimum  exhaust  emissions 
deterioration  factors  required  under 
§  86.085-13(d)  are  as  follows: 

(i)  Separate  deterioration  factors  shall 
be  determined  from  the  exhaust        - 
emission  results  of  the  durability-data 
vehicles  for  each  engine  family  group.  A 
separate  factor  shall  be  established  for 
exhaust  HC,  exhaust  CO.  and  exhaust 
NO,  for  each  engine  family  group.  The 
evaporative  emission  deterioration 
factor  for  each  evaporative  family  will 
be  determined  and  applied  in 
accordance  with  paragraph  (b)(6)  of  this 
section. 

(ii)  The  deterioration  factors  for  each 
engine  family  group  shall  be  determined 
by  the  Administrator  using  histoncal 
durability  data  from  as  many  as  three 
previous  model  years.  These  data  will 
consist  of  deterioration  factors 
generated  by  durability-data  vehicles 
representing  certified  engine  families 
and  of  deterioration  factors  from 
vehicles  selected  under  §  86.085-24(h). 
The  Administrator  shall  determine  how 
these  data  will  be  combined  for  each 
engine  family  group. 

(A)  The  test  results  to  be  used  in  the 
calculations  of  each  deterioration  factor 
tc  be  combined  for  each  engine  family 
group  shall  be  those  test  results 
specified  in  paragraph  (a)(4)(i)(A)  of  this 
section. 

(B)  For  each  durability-data  vehicle 
selected  under  §  86.085-24(h),  all 
applicable  exhaust  emission  results 
shall  be  plotted  as  a  function  of  the 
mileage  on  the  system  rounded  to  the 
nearest  mile,  and  the  best  fit  straight 


lines,  fitted  by  the  method  of  least 
squares,  shall  be  drawn  through  all 
these  data  points.  The  exhaust 
deterioration  factor  for  each  durability- 
data  vehicle  shall  be  cakulated  as 
specified  in  paragraph  (a)(4)(i)(B)  of  this 
section. 

(C)  Line  creasing.  For  the  purposes  of 
paragraph  (b)(5)  of  this  section,  line 
crossing  occurs  when  either  of  the 
interpolated  4,000-  and  120.000-mile 
points  of  the  best  fit  straight  line 
exceeds  the  applicable  emission 
standard  and  at  least  one  applicable 
data  point  exceeds  the  standard. 

[1]  The  Administrator  will  not  accept 
for  certification  line-crossing  data  from 
preproduction  durability-data  vehicles 
selected  under  §  86.085^24(c)(l).  or 
§  86.085-24  (h)(2)  or  (h)(3). 

[2)  The  Administrator  will  not  accept 
for  certification  line-crossing  data  from 
production  durability-data  vehicles 
selected  under  §  86.085-24(hHll  unless 
the  4,000-mile  test  result  multiplied  by 
the  engine  family  group  deterioration 
factor  does  not  exceed  the  applicable 
emission  standard.  The  deterioration 
factors  used  for  this  purpose  shall  be 
those  that  were  used  in  the  certification 
of  the  production  vehicle  Manufacturers 
may  calculate  this  product  immediately 
after  the  4,fKX)-mile  test  of  the  vehicle.  If 
the  product  exceeds  the  applicable 
standard,  the  manufacturer  may.  wiih 
the  approval  of  the  Administrator. 
discontinue  the  vehicle  and  substitute  a 
new  vehicle.  The  manufacturer  may 
continue  the  original  vehicle,  but  the 
data  will  not  be  acceptable  if  line 
cfossing  occurs. 

(7)(i)  Paragraph  (b)(^)  of  this  section 
describes  the  procedure  for  determining 
compliance  of  a  new  vehicle  with  fuel 
evaporative  emission  standards.  The 
procedure  described  here  shall  be  used 
for  all  vehicles  in  all  model  years. 

(ii)  The  manufacturer  shall  determine, 
based  on  testing  described  in  §  86.091- 
21(b)(4j(i),  and  supply  an  evaporative 
emission  deterioration  factor  for  each 
evaporative  emission  family- 
evaporative  emission  control  system 
combination.  The  factor  shall  be 
calculated  by  subtracting  the  emission 
level  at  the  selected  test  point  from  the 
emission  level  at  the  useful  life  point. 

(iii)  The  official  evaporative  em.ission 
test  results  for  each  evaporative 
emission-data  vehicle  at  the  selected 
test  point  shall  be  adjusted  by  the 
addition  of  the  appropriate  deterioration 
factor.  However,  if  the  dete.noration 
factor  supplied  by  the  manufacturer  is 
less  than  zero,  it  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(iv)  The  emission  value  to  compare 
with  the  standards  shall  be  the  adjusted 
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emission  value  of  paragraph  (b)(7)(iii)  of 
this  section  rounded  to  two  significant 
figures  in  accordance  with  ASTM  E  29- 
67  for  each  evaporative  emission-data 
vehicle. 

(8)  Every  test  vehicle  of  an  engine 
family  must  comply  with  all  applicable 
standards  (and  family  particulate 
emission  limits,  and  family  NO, 
emission  limits,  as  appropriate),  as 
determined  in  paragraphs  (b)(4)(iv)  and 
(b)(7)(iv)  of  this  section,  before  any 
vehicle  in  that  family  will  be  certified. 

(c)(1)  Paragraph  (c)  of  this  section 
applies  to  heavy-duty  engines. 

(2)  The  exhaust  emission  standards 
for  gasoline  fueled  engines  in  §  86.091- 
10  or  for  diesel  engines  in  §  86.091-11 
apply  to  the  emissions  of  engines  for 
their  useful  life. 

(3)  Since  emission  control  efficiency 
generally  decreases  with  the 
accumulation  of  service  on  the  engine, 
deterioration  factors  will  be  used  in 
combination  with  emission-data  engine 
lest  results  as  the  basis  for  determining 
compliance  with  the  standards. 

(4)(i)  Paragraph  (c)(4)  of  this  section 
describes  the  procedure  for  determining 
compliance  of  an  engine  with  emission 
standards  (or  family  particulate  limits. 
or  family  NO,  emission  limits,  as 
appropriate),  based  on  deterioration 
factors  supplied  by  the  manufacturer. 

(ii)  Separate  exhaust  emission 
deterioration  factors,  determined  from 
tests  of  engines,  subsystems,  or 
components  conducted  by  the 
manufacturer,  shall  be  supplied  for  each 
engine-system  combination.  For 
gasoline-fueled  engines,  separate  factors 
shall  be  established  for  transient  HC, 
CO.  and  NO,;  and  idle  CO.  for  those 
engines  utilizing  aftertreatment 
technology  [e.g..  catalytic  converters). 
For  diesel  engines,  separate  factors  shall 
be  established  for  transient  HC.  CO, 
NO,,  and  exhaust  particulate.  For  diesel 
smoke  testing,  separate  factors  shall 
also  be  established  for  the  acceleration 
mode  (designated  as  "A"),  the  lugging 
mode  (designated  as  "B").  and  peak 
opacity  (designated  as  "C"). 

(iii)(A)  Paragraph  (c)(4){iii)(A)  of  this 
section  applies  to  gasoline-fuelecfheavy- 
duty  engines. 

(7)  Gasoline-fueled  heavy-duty 
engines  not  utilizing  aftertreatment 
technology  (e.g..  catalytic  converters). 
For  transient  HC.  CO.  and  .\'0,.  the 
official  exhaust  emission  results  for 
each  emission-data  engine  at  the 
selected  test  point  shall  be  adjusted  by 
the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 


[2]  Gasoline-fueled  heavy-duty 
engines  utilizing  aftertreatment 
technology  (e.g..  catalytic  converters). 
For  transient  HC,  CO,  and  NO,,  and  for 
idle  CO.  the  official  exhaust  emission 
results  for  each  emission-data  engine  at 
the  selected  test  point  shall  be  adjusted 
by  multiplication  by  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  one.  it  shall  be 
one  for  the  purposes  of  this  paragraph. 

(B)  Paragraph  (c](41(iii)(B)  of  this 
section  applies  to  diesel  heavy-duty 
engines. 

[1]  Diesel  heavy-duty  engines  not 
utilizing  aftertreatment  technology  (e.g.. 
particulate  traps).  For  transient  HC.  CO. 
NO,,  and  exhaust  particillate,  the 
official  exhaust  emission  results  for 
each  emission-data  engine  at  the 
selected  test  point  shall  be  adjusted  by 
the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(2)  Diesel  heavy-dvty  engines  utilizing 
aftertreatment  technology  (e.g.. 
particulate  traps).  For  transient  HC.  CO. 
NO,,  and  exhaust  particulate,  the 
official  exhaust  emission  results  for 
each  emission-data  engine  at  the 
selected  test  point  shall  be  adjusted  by 
multiplication  by  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  one,  it  shall  be 
one  for  the  purposes  of  this  paragraph. 

(J)  For  acceleration  smoke  ("A"), 
lugging  smoke  ("B"),  and  peak  smoke 
("C"),  the  official  exhaust  emission 
results  for  each  emission-data  engine  at 
the  selected  test  point  shall  be  adjusted 
by  the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(iv)  The  emission  values  to  compare 
with  the  standards  (or  family  particulate 
emission  limits,  or  family  NO,,  emission 
limits,  as  appropriate)  shall  be  the 
adjusted  emission  values  of  paragraph 
(c)(41(iii)  of  this  section  rounded  to  two 
significant  figures  in  accordance  with 
ASTM  E  29-67  for  each  emission-data 
engine. 

(5)  [Reserved] 

(6)  [Reserved] 

(7)  Every  test  engine  of  an  engine 
family  must  comply  with  all  applicable 
standards  (or  family  particulate 
emission  limits,  or  family  NO,  emission  - 
limits,  as  appropriate),  as  determined  in 
paragraph  (c)(4J(iv)  of  this  section, 


before  any  engine  in  that  family  will  be 
certified. 

(d)(1)  Paragraph  (d)  of  this  section 
applies  to  gasoline-fueled  heavy-duty 
vehicles. 

(2)  The  applicable  fuel  evaporative 
emission  standard  in  §  86.088-10  applies 
to  the  emissions  of  vehicles  for  their 
useful  life. 

(3)(i)  For  vehicles  with  a  GVWR  of  up 
to  26.000  pounds,  because  it  is  expected 
that  emission  control  efficiency  will 
change  during  the  useful  life  of  the 
vehicle,  an  evaporative  emission 
deterioration  factor  shall  be  determined 
from  the  testing  described  in  §  86.088- 
23(b)(3)  for  each  evaporative  emission 
family-evaporative  emission  control 
system  combination  to  indicate  the 
evaporative  emission  control  system 
deterioration  during  the  useful  life  of  the 
vehicle  (minimum  50.000  miles).  The 
factor  shall  be  established  to  a  minimum 
of  two  places  to  the  right  of  the  decimal. 

(ii)  For  vehicles  with  a  GVWR  of 
greater  than  26.000  pounds,  becaue  it  is 
expected  that  emission  control 
efficiency  will  change  during  the  useful 
life  of  the  vehicle,  each  manufacturer's 
statement  as  required  in  §  86.088- 
23(b)(4)(ii)  shall  include,  in  accordance 
with  good  engineering  practice, 
consideration  of  control  system 
deterioration. 

(4)  The  evaporative  emission  test 
results,  if  any.  shall  be  adjusted  by  the 
addition  of  the  appropriate  deterioration 
factor:  Provided,  that  if  the  deterioration 
factor  as  computed  in  paragraph  (d)(3) 
of  this  section  is  less  than  zero,  that 
deterioration  factor  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(5)  The  emission  level  to  compare 
with  the  standard  shall  be  the  adjusted 
emission  level  of  paragraph  (d)(4)  of  this 
section.  Before  any  emission  value  is 
compared  with  the  standard,  it  shall  be 
rounded,  in  accordance  with  ASTM  E 
29-67,  to  two  significant  figures.  The 
rounded  emission  values  may  not 
exceed  the  standard. 

(6)  Every  test  vehicle  of  an 
evaporative  emission  family  must 
comply  with  the  evaporative  emission 
standard,  as  determined  in  paragraph 
(d)(5)  of  this  section,  before  any  vehicle 
in  that  family  may  be  certified, 

23.  A  new  §  86.088-29  is  added,  to 
read  as  follows; 

§  86.088-29    Testing  by  the  Administrator. 

(a)(1)  Paragraph  (a)  of  this  section 
applies  to  light-duty  vehicles  and  light- 
duty  trucks. 

(2)  The  Administrator  may  require 
that  any  one  or  more  of  the  test  vehicles 
be  submitted  to  him.  at  such  place  or 
places  as  he  may  designate,  for  the 
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purposes  of  conducting  emissions  test^ 
The  Administrator  may  specify  that  he 
will  conduct  such  testing  at  the 
manufacturer's  facility,  in  which  case 
instrumentation  and  equipment 
specified  by  the  Administrator  shall  be 
made  available  by  the  manufacturer  for 
test  operations.  Any  testing  conducted 
at  a  manufacturer's  facility  pursuant  to 
this  paragraph  shall  be  scheduled  by  the 
manufacturer  as  promptly  as  possible. 

(3)(i)  Whenever  the  Administrator 
conducts  a  test  on  a  test  vehicle,  the 
results  of  that  test  shall,  unless 
subsequenUy  invalidated  by  the 
Adm.inistrator,  comprise  the  official  data 
for  the  vehicle  at  the  prescribed  test 
point  and  the  manufacturer's  data  for 
that  prescribed  test  point  shall  not  be 
used  in  determining  compliance  with 
emission  standards  (or  family 
particulate  emission  limits,  or  family 
NO,  emission  limits,  as  appropriate]. 

(ii)  Whenever  the  Administrator  does 
not  conduct  a  test  on  a  test  vehicle  at  a 
test  point,  the  manufacturer's  test  data 
will  be  accepted  as  the  official  data  for 
that  point:  Provided,  that  if  the 
Administrator  makes  a  determination 
based  on  testing  under  paragraph  (a)(2) 
of  this  section,  that  there  is  a  lack  of 
correlation  between  the  manufacturer's 
test  equipment  and  the  test  equipment 
used  by  the  Administrator,  no 
manufacturer's  test  data  will  be 
accepted  for  purposes  of  certification 
until  the  reasons  for  the  lack  of 
correlation  are  determined  and  the 
validity  of  the  data  is  established  by  the 
manufacturer,  and  further  provided,  that 
if  the  Administrator  has  reasonable 
basis  to  believe  that  any  test  data 
submitted  by  the  manufacturer  is  not 
accurate  or  has  been  obtained  in 
violation  of  any  provisions  of  this  part, 
the  Adm.inistrator  may  refuse  to  accept 
that  data  as  the  official  data  pending 
retesting  or  submission  or  further 
information.  If  the  manufacturer 
conducts  more  than  one  test  on  a 
vehicle,  as  authorized  under  §  86.084- 
26(a)(3)(i)(A)  or  (b](4)(i)(A),  the  data 
from  the  last  test  in  that  series  of  tests 
on  that  vehicle,  will  constitute  the 
official  data. 

(iii)(A)(;)  The  Administrator  may 
adjust  or  cause  to  be  adjusted  any 
adjustable  parameter  of  an  emission 
data  vehicle  or  engine  which  the 
Administrator  has  determined  to  be 
subject  to  adjustment  for  certification 
and  Selective  Enforcement  Audit  testing 
in  accordance  with  §  86.085-22(e)(l),  to 
any  setting  within  the  physically 
adjustable  range  of  that  parameter,  as 
determined  by  the  Administrator  in 
accordance  with  §  86.085-22(e)(3)(i), 
prior  to  the  performance  of  any  tests  to 


determine  whether  such  vehicle  or 
engine  conforms  to  applicable  emission 
standards,  including  tests  performed  by 
the  manufacturer  under  §  86.088- 
23(c)(1).  However,  if  the  idle  speed 
parameter  is  one  which  the 
Administrator  has  determined  to  be 
subject  to  adjustment,  the  Administrator 
shall  nut  adjust  it  to  a  setting  which 
causes  a  higher  engine  idle  speed  than 
would  have  been  possible  within  the 
physically  adjustable  range  of  the  idle 
speed  parameter  on  the  engine  before  it 
accumulated  any  dynamometer  service, 
all  other  parameters  being  identically 
adjusted  for  the  purpose  of  the 
comparison.  The  Administrator,  in 
making  or  specifying  such  adjustments, 
will  consider  the  effect  of  the  deviation 
from  the  manufacturer's  recommended 
setting  on  emissions  performance 
characteristics  as  well  as  the  likelihood 
that  similar  settings  will  occur  on  in-use 
light-duty  vehicles  or  light-duty  trucks. 
In  determining  likelihood,  the 
Administrator  will  consider  factors  such 
as,  but  not  limited  to.  the  effect  of  the 
adjustment  on  vehicle  performance 
characteristics  and  surveillance 
information  from  similar  in-use  vehicles. 

(2)  For  those  vehicles  or  engine 
parameters  which  the  Administrator  has 
not  determined  to  be  subject  to 
adjustment  during  certification  and 
Selective  F,nforcement  Audit  testing  in 
accordance  with  §  86.085-22(e)(l),  the 
emission-data  vehicle  presented  to  the 
Administrator  for  testing  shall  be 
calibrated  within  the  production 
tolerances  applicable  to  the 
manufacturer's  specifications  to  be 
shown  on  the  vehicle  label  (see 
§  fl6.08&-35(a)(l)(iii)(D)  or  (a)(2)(iii)(D)) 
as  specified  in  the  application  for 
certification.  If  the  Administrator 
determines  that  a  vehicle  is  not  within 
such  tolerances,  the  vehicle  will  be 
adjusted,  at  the  facility  designated  by 
the  Administrator,  prior  to  the  test  and 
an  engineering  report  shall  be  submitted 
to  the  Administrator  describing  the 
corrective  action  taken.  Based  on  the 
engineering  report,  the  Administrator 
will  determine  if  the  vehicle  will  be  used 
as  an  emission-data  vehicle. 

(B)  If  the  Administrator  determines 
that  the  test  data  developed  on  an 
emission-data  vehicle  under  paragraph 
(a)(3)(i)  of  this  section  would  cause  that 
vehicle  to  fail  due  to  excessive  4.000- 
mile  emissions  or  by  application  of  the 
appropriate  deterioration  factor,  then 
the  following  procedure  shall  be 
observed: 

[1]  The  manufacturer  may  request  a 
relest.  Before  the  retest,  those  vehicle  or 
engine  parameters  which  the 
Administrator  has  not  determined  to  be 


subject  to  adjustment  for  certification 
and  Selective  Enforcement  Audit  testing 
in  accordance  with  §  86  085-22(el(l) 
may  be  readjusted  to  manufacturer's 
specification,  if  these  adjustments  were 
made  incorrectly  prior  to  the  first  test. 
The  Administrator  may  adjust  or  cause 
to  be  adjusted  any  parameter  which  the 
Administrator  has  determined  to  be 
subject  to  adjustment  to  any  setting 
within  the  physically  adjustable  range  of 
that  parameter,  as  determined  by  the 
Administrator  in  accordance  with 
§  86.085-221e)(3)(i).  Other  maintenance 
or  repairs  may  be  performed  in 
accordance  with  §  86.088-25.  All  work 
on  the  vehicle  shall  be  done  at  such 
location  and  under  such  conditions  as 
the  Administrator  may  prescribe. 

[2]  The  vehicle  will  be  retested  by  the 
Administrator  and  the  results  of  this  test 
shall  comprise  the  official  data  for  the 
emission-data  vehicle. 

(iv)  If  sufficient  durability  data  are  not 
available  at  the  time  of  any  emission 
test  conducted  under  paragraph  [a)(2)  of 
this  section  to  enable  the  Administrator 
to  determine  whether  an  emission-data 
vehicle  would  fail,  the  manufacturer 
may  request  a  retest  in  accordance  with 
the  provisions  of  paragraphs  (a)(3)(iii) 
(A)  and  (B)  of  this  section.  If  the 
manufacturer  does  not  promptly  make 
such  request,  he  shall  be  deemed  to 
have  waived  the  right  to  a  retest.  A 
request  for  retest  must  be  made  before 
the  manufacturer  removes  the  vehicle 
from  the  test  premises. 

{b)(l)  Paragraph  (b)  of  this  section 
applies  to  heavy-duty  engines. 

(2)  The  Administrator  may  require 
that  any  one  or  more  of  the  test  engines 
be  submitted  to  him.  at  such  place  or 
places  as  he  may  designate,  for  the 
purpose  of  conducting  emissions  tests. 
The  Administrator  may  specify  that  he 
will  conduct  such  testing  at  the 
manufacturer's  facility,  in  which  case 
instrumentation  and  equipment 
specified  by  the  .Administrator  shall  be 
made  available  by  the  manufacturer  for 
test  operations.  Any  testing  conducted 
at  a  manufacturer's  facility  pursuant  to 
this  paragraph  shall  be  scheduled  by  the 
manufacturer  as  promptly  as  possible. 

(3)(i)  Whenever  the  Administrator 
conducts  a  test  on  a  test  engine  the 
results  of  that  test,  unless  subsequently 
invalidated  by  the  Administrator,  shall 
comprise  the  official  data  for  the  engine 
at  that  prescribed  test  point  and  the 
manufacturer's  data  for  that  prescribed 
test  point  shall  not  be  used  in 
determining  compliance  with  emission 
standards. 

(ii)  Whenever  the  Administrator  does 
not  conduct  a  test  on  a  test  engine  at  a 
test  point,  the  manufacturer's  test  data 
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will  be  accepted  as  the  official  data  for 
that  test  point;  Provided,  that  if  the 
Administrator  makes  a  determination 
based  on  testing  under  paragraph  (b)(2) 
of  this  section,  that  there  is  a  lack  of 
correlation  between  the  manufacturer's 
test  equipment  and  the  test  equipment 
used  by  the  Administrator,  no 
manufactuturer's  test  data  will  be 
accepted  for  purposes  of  certification 
until  the  reasons  for  the  lack  of 
correlation  are  determined  and  the 
validity  of  the  data  is  established  by  the 
manufacturer,  and  further  provided,  that 
if  the  Administrator  has  reasonable 
basis  to  believe  that  any  test  data 
submitted  by  the  manufacturer  is  not 
accurate  or  has  been  obtained  in 
violation  of  any  provision  of  this  part, 
the  Administrator  may  refuse  to  accept 
that  data  as  the  official  data  pending 
retesting  or  submission  of  further 
information. 

(iii)(A)(7)  The  Administrator  may 
adjust  or  cause  to  be  adjusted  any 
adjustable  parameter  of  an  emission- 
data  engine  which  the  Administrator 
has  determined  to  be  subject  to 
adjustment  for  certification  testing  in 
accordance  with  §  86.085-22(e)(l).  to 
any  setting  within  the  physically 
adjustable  range  of  that  parameter,  as 
determined  by  the  Administrator  in 
accordance  with  §  86.085-22(e)(3)(i). 
prior  to  the  performance  of  any  tests  to 
determine  whether  such  engine 
conforms  to  applicable  emission 
standards,  including  tests  performed  by 
the  manufacturer  under  §  86.08&- 
23(cl(2).  The  Administrator,  in  making  or 
specifying  such  adjustments,  may 
consider  the  effect  of  the  deviation  from 
the  manufacturer's  recommended  setting 
on  emissions  performance 
characteristics  as  well  as  the  likelihood 
that  similar  settings  will  occur  on  in-use 
heavy-duty  engines.  In  determining 
likelihood,  the  Administrator  may 
consider  factors  such  as,  but  not  limited 
to.  the  effect  of  the  adjustment  on  engine 
performance  characteristics  and 
surveillance  information  from  similar  in- 
use  engines. 

(2)  For  those  engine  parameters  which 
the  Administrator  has  not  determined  to 
be  subiect  to  adjustment  for  certification 
testing  in  accordance  with  §  86.085- 
22(e)(1).  the  emission-data  engine 
presented  to  the  Administrator  for 
testing  shall  be  calibrated  within  the 
production  tolerances  applicable  to  the 
manufacturer's  specifications  to  be 
shown  on  the  engine  label  (see  §  86.088- 
.iri(ai(3|(iii))  as  specified  in  the 
application  for  certification.  If  the 
Administrator  determines  that  an  engine 
IS  not  withm  such  tolerances,  the  engine 
shall  be  adjusted  at  the  facility 


designated  by  the  Administrator  prior  to 
the  test  and  an  engineering  report  shall 
be  submitted  to  the  Administrator 
describing  the  corrective  action  taken. 
Based  on  the  engineering  report,  the 
Administrator  will  determine  if  the 
engine  shall  be  used  as  an  emission- 
data  engine. 

(B)  If  the  Administrator  determines 
that  the  test  data  developed  under 
paragraph  (b)(3)(iii)(A)  of  this  section 
would  cause  the  emission-data  engine  to 
fail  due  to  excessive  125-hour  emission 
values  or  by  the  application  of  the 
appropriate  deterioration  factor,  then 
the  following  procedure  shall  be 
observed: 

(/)  The  manufacturer  may  request  a 
retest.  Before  the  retest,  those  engine 
parameters  which  the  Administrator  has 
not  determined  to  be  subject  to 
adjustment  for  certification  testing  in 
accordance  with  §  86.085-22(e)(l)  may 
be  readjusted  to  the  manufacturer's 
specifications,  if  these  adjustments  were 
made  incorrectly  prior  to  the  first  test. 
The  Administrator  may  adjust  or  cause 
to  be  adjusted  any  parameter  which  the 
Administrator  has  determined  to  be 
subject  to  adjustment  in  accordance 
with  §  86.085-22(e)(3)(i).  However,  if  the 
idle  speed  parameter  is  one  which  the 
Administrator  has  determined  to  be 
subject  to  adjustment,  the  Administrator 
shall  not  adjust  it  to  a  setting  which 
causes  a  higher  engine  idle  speed  than 
would  have  been  possible  within  the 
physically  adjustable  range  of  the  idle 
speed  parameter  on  the  engine  before  if 
accumulated  any  dynamometer  service, 
all  other  parameters  being  identically 
adjusted  for  the  purpose  of  the 
comparison.  Other  maintenance  or 
repairs  may  be  performed  in  accordance 
with  §  86.088-25.  All  work  on  the  vehicle 
shall  be  done  at  such  location  and  under 
such  conditions  as  the  Administrator 
may  prescribe. 

(2)  The  engine  will  be  retested  by  the 
Administrator  and  the  results  of  this  test 
shall  comprise  the  official  data  for  the 
emission-data  engine, 

(iv)  If  sufficient  durability  data  are  not 
available  at  the  time  of  any  emission 
test  conducted  under  paragraph  (b)(2)  of 
this  section  to  enable  the  Administrator 
to  determine  whether  an  emission-data 
engine  would  fail,  the  manufacturer  may 
request  a  retest  in  accordance  with  the 
provisions  of  paragraph  (b)(3)(iii)(B)  (1) 
and  (2)  of  this  section.  If  the 
manufacturer  does  not  promptly  make 
such  request,  he  shall  be  deemed  to 
have  waived  the  right  to  a  retest.  A 
request  for  retest  must  be  made  before 
the  manufacturer  removes  the  engine 
from  the  test  premises. 


(c)(1)  Paragraph  (c)  of  this  section 
applies  to  gasoline-fueled  heavy-duty 
vehicles. 

(2)  The  Administrator  may  require 
that  any  one  or  more  of  the  evaporative 
emission  family-system  combinations 
included  in  the  manufacturer's 
statement(s)  of  compliance  be  installed 
on  an  appropriate  vehicle  and  such 
vehicle  be  submitted  to  him,  at  such 
place  or  places  as  he  may  designate,  for 
the  purpose  of  conducting  emissions 
tests.  The  Administrator  may  specify 
that  he  will  conduct  such  testing  at  the 
manufacturer's  facility,  in  which  case 
instrumentation  and  equipment 
specified  by  the  Administrator  shall  be 
made  available  by  the  manufacturer  for 
test  operations.  Any  testing  conducted 
at  a  manufacturer's  facility  pursuant  to 
-this  paragraph  shall  be  scheduled  by  the 
manufacturer  as  promptly  as  possible. 

(3)(i)  Whenever  the  Administrator 
conducts  a  test  on  an  evaporative 
emission  family-system  combination  the 
results  of  that  test,  unless  subsequently 
invalidated  by  the  Administrator,  shall 
comprise  the  official  data  for  the 
evaporative  emission  family-system 
combination  and  the  manufacturer's 
data,  analyses,  etc..  shall  not  be  used  in 
determining  compliance  with  emission 
standards. 

(ii)  Whenever  the  Administrator  does 
not  conduct  a  test  on  an  evaporative 
emission  family-system  combination, 
the  manufacturer's  test  data  will  be 
accepted  as  the  official  data:  Provided. 
that  if  the  Administrator  makes  a 
determination,  based  on  testing  under 
paragraph  (c)(2)  of  this  section,  that 
there  is  a  lack  of  correlation  between 
the  manufacturer's  test  equipment  and 
the  test  equipment  used  by  the 
Administrator,  no  manufacturer's  test 
data  will  be  accepted  for  purposes  of 
certification  until  the  reasons  for  the 
lack  of  correlation  are  determined  and 
the  validity  of  the  data  is  established  by 
the  manufacturer,  and  further  provided. 
that  if  the  Administrator  has  reasonable 
basis  to  believe  that  any  test  data, 
analyses,  or  other  information  submitted 
by  the  manufacturer  is  not  accurate  or 
has  been  obtained  in  violation  of  any 
provision  of  this  part,  the  Administrator 
may  refuse  to  accept  those  data, 
analyses,  etc..  as  the  official  data 
pending  retesting  or  submission  of 
further  information. 

24.  A  new  §  86.091-29  is  added,  to 
read  as  follows: 

§  86.091-29    Testing  by  the  Administrator. 

(a)(1)  Paragraph  (a)  of  this  section 
applies  to  light-duty  vehicles  and  light- 
duty  trucks. 
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(2)  The  Administrator  may  require 
that  any  one  or  more  of  the  test  vehicles 
be  submitted  to  him,  at  such  place  or 
places  as  he  may  designate,  for  the 
purposes  of  conducting  emissions  tests. 
The  Administrator  may  specify  that  he 
will  conduct  such  testing  at  the 
manufacturer's  facility,  in  which  case 
instrumentation  and  equipment 
specified  by  the  Administrator  shall  be 
made  available  by  the  manufacturer  for 
test  operations.  Any  testing  conducted 
at  a  manufacturer's  facility  pursuant  to 
this  paragraph  shall  be  scheduled  by  the 
manufacturer  as  promptly  as  possible. 

{3)(i)  Whenever  the  Administrator 
conducts  a  test  on  a  test  vehicle,  the 
results  of  that  test  shall,  unless 
subsequently  invalidated  by  the 
Administrator,  comprise  the  official  data 
for  the  vehicle  at  the  prescribed  test 
point  and  the  manufacturer's  data  for 
that  prescribed  test  point  shall  not  be 
used  in  determining  compliance  with 
emission  standards  (or  family 
particulate  emission  limits,  or  family 
NO,  emission  limits,  as  appropriate). 

(ii)  Whenever  the  Administrator  does 
not  conduct  a  test  on  a  test  vehicle  at  a 
test  point,  the  manufacturer's  test  data 
will  be  accepted  as  the  official  data  for 
that  point:  Provided,  that  if  the 
Administrator  makes  a  determination 
based  on  testing  under  paragraph  (a)(2) 
of  this  section,  that  there  is  a  lack  of 
correlation  between  the  manufacturer's 
test  equipment  and  the  test  equipment 
used  by  the  Administrator,  no 
manufacturer's  test  data  will  be 
accepted  for  purposes  of  certification 
until  the  reasons  for  the  lack  of 
correlation  are  determined  and  the 
validity  of  the  data  is  established  by  the 
manufacturer,  and  further  provided,  that 
if  the  Administrator  has  reasonable 
basis  to  believe  that  any  test  data 
submitted  by  the  manufacturer  is  not 
accurate  or  has  been  obtained  in 
violation  of  any  provisions  of  this  part, 
the  Administrator  may  refuse  to  accept 
that  data  as  the  official  data  pendmg 
retesting  or  submission  or  further 
information.  If  the  manufacturer 
conducts  more  than  one  test  on  a 
vehicle,  as  authorized  under  §  86.084-26 
(a)(3)(i)(A)  or  (b)(4)(i)(A),  the  data  from 
the  last  test  in  that  series  of  tests  on  that 
vehicle,  will  constitute  the  official  data. 

(iii)(A)(7)  The  Administrator  may 
adjust  or  cause  to  be  adjusted  any 
adjustable  parameter  of  an  emission- 
data  vehicle  or  engine  which  the 
Administrator  has  determined  to  be 
subject  to  adjustment  for  certification 
and  Selective  Enforcement  Audit  testing 
in  accordance  with  §  86.085-22(e)(l).  to 
any  setting  within  the  physically 
adjustable  range  of  that  parameter,  as 


determined  by  the  Administrator  in 
accordance  with  §  86.0a5-22(e)(3j(i), 
prior  to  the  performance  of  any  tests  to 
determine  whether  such  vehicle  or 
engine  conforms  to  applicable  emission 
standards,  including  tests  performed  by 
the  manufacturer  under  §  86.091- 
23(c)(1).  However,  if  the  idle  speed 
parameter  is  one  which  the 
Administrator  has  determined  to  be 
subject  to  adjustment,  the  Administrator 
shall  not  adjust  it  to  a  setting  which 
causes  a  higher  engine  idle  speed  than 
would  have  been  possible  within  the 
physically  adjustable  range  of  the  idle 
speed  parameter  on  the  engine  before  it 
accumulated  any  dynamometer  service, 
all  other  parameters  being  identically 
adjusted  for  the  purpose  of  the 
comparison.  The  Administrator,  in 
making  or  specifying  such  adjustments, 
will  consider  the  effect  of  the  deviation 
from  the  manufacturer's  recommended 
setting  on  emissions  performance 
characteristics  as  well  as  the  likelihood 
that  similar  settings  will  occur  on  in-use 
light-duty  vehicles  or  light-duty  trucks. 
In  determining  likelihood,  the 
Administrator  will  consider  factors  such 
as,  but  not  limited  to,  the  effect  of  the 
adjustment  on  vehicle  performance 
characteristics  and  surveillance 
information  from  similar  in-use  vehicles. 

[2]  For  those  vehicles  or  engine 
parameters  which  the  Administrator  has 
not  determined  to  be  subject  to 
adjustment  during  certification  and 
Selective  Enforcement  Audit  testing  in 
accordance  with  §  86.085-22(e)(l),  the 
emission-data  vehicle  presented  to  the 
Administrator  for  testing  shall  be 
calibrated  within  the  production 
tolerances  applicable  to  the 
manufacturer's  specifications  to  be 
shown  on  the  vehicle  label  (see 
§  86.091-35  (a)(l)(iii)(D]  or  (a)(2)(iii)(D)) 
as  specified  in  the  application  for 
certification.  If  the  Administrator 
determines  that  a  vehicle  is  not  within 
such  tolerances,  the  vehicle  will  be 
adjusted,  at  the  facility  designated  by 
the  Administrator,  prior  to  the  test  and 
an  engineering  report  shall  be  submitted 
to  the  Administrator  describing  the 
corrective  action  taken.  Based  on  the 
engineering  report,  the  Administrator 
will  determine  if  the  vehicle  will  be  used 
as  an  emission-data  vehicle. 

(B)  If  the  Administrator  determines 
that  the  test  data  developed  on  an 
emission-data  vehicle  under  paragraph 
(a)(3)(i)  of  this  section  would  cause  that 
vehicle  to  fail  due  to  excessive  4.000- 
mile  emissions  or  by  application  of  the 
appropriate  deterioration  factor,  then 
the  following  procedure  shall  be 
observed: 


[1]  The  manufacturer  may  request  d 
retest.  Before  the  retest,  those  vehicle  or 
engine  parameters  whuch  the 
Administrator  has  not  determined  to  be 
subject  to  adjustment  for  certification 
and  Selective  Enforcement  .Audit  testing 
in  accordance  with  §  86.085-22(e)(l) 
ma>  be  readjusted  to  manufacturer's 
specification,  if  these  adjustments  were 
made  incorrectly  prior  to  the  first  test. 
The  Administrator  may  adjust  or  cause 
to  be  adjusted  any  parameter  which  the 
Administrator  has  determined  to  be 
subject  to  adjustment  to  any  setting 
within  the  physically  adjustable  range  of 
that  parameter,  as  determined  by  the 
.Administrator  in  accordance  with 
§  86.085-22(p)(3)(i).  Other  maintenance 
or  repairs  may  be  performed  in 
accordance  with  §  86.088-25.  All  work 
on  the  vehicle  shall  be  done  at  such 
location  and  under  such  conditions  as 
the  Administrator  may  prescribe. 

[2]  The  vehicle  will  be  retested  by  the 
Administrator  and  the  results  of  this  test 
shall  comprise  the  official  data  for  the 
emission-data  vehicle. 

(iv)  If  sufficient  durability  data  are  not 
available  at  the  time  of  any  emission 
test  conducted  under  paragraph  (a)(2)  of 
this  section  to  enable  the  Administrator 
to  determine  whether  an  emission-data 
vehicle  would  fail,  the  manufacturer 
may  request  a  retest  in  accordance  with 
the  provisions  of  paragraphs 
(a)(3)(iii](A)  and  (B)  of  this  section.  If  the 
manufacturer  does  not  promptly  make 
such  request,  he  shall  be  deemed  to 
have  waived  the  right  to  a  retest.  A 
request  for  retest  must  be  made  before 
the  manufacturer  removes  the  vehicle 
from  the  test  premises. 

tbl(l]  Paragraph  (b)  of  this  section 
applies  to  heavy-duty  engines. 

(2)  The  Administrator  may  require 
that  any  one  or  more  of  the  test  engines 
be  submitted  to  him,  at  such  place  or 
places  as  he  m.ay  designate,  for  the 
purpose  of  conducting  emissions  tests. 
The  .Administrator  may  specify  that  he 
will  conduct  such  testing  at  the 
manufacturer's  facility,  in  which  case 
instrumentation  and  equipment 
specified  by  the  Administrator  shall  be 
made  available  by  the  manufacturer  for 
test  operations.  Any  testing  conducted 
at  a  manufacturer's  facility  pursuant  to 
this  paragraph  shall  be  scheduled  by  the 
manufacturer  as  promptly  as  possible. 

(3)(i)  Whenever  the  Administrator 
conducts  a  test  on  a  test  engine  the 
results  of  that  test,  unless  subsequently 
invalidated  by  the  Administrator,  shall 
comprise  the  official  data  for  the  engine 
at  that  prescribed  test  point  and  the 
manufacturer's  data  for  that  prescribed 
test  point  shall  not  be  used  in 
determining  compliance  with  emission 


standards  (or  family  particulate 
emission  limits,  or  family  NO,  emission 
limits,  as  appropriate). 

(ii)  Whenever  the  Administrator  does 
not  conduct  a  test  on  a  test  engine  at  a 
test  point,  the  manufacturer's  test  data 
will  be  accepted  as  the  official  data  for 
that  test  point:  Provided,  that  if  the 
Administrator  makes  a  determination 
based  on  testing  under  paragraph  (b)(2) 
of  this  section,  that  there  is  a  lack  of 
correlation  between  the  manufacturer's 
test  equipment  and  the  test  equipment 
used  by  the  Administrator,  no 
manufacturer's  test  data  will  be 
accepted  for  purposes  of  certification 
until  the  reasons  for  the  lack  of 
correlation  are  determined  and  the 
validity  of  the  data  is  established  by  the 
manufacturer,  and  further  provided,  that 
if  the  Administrator  has  reasonable 
basis  to  believe  that  any  test  data 
submitted  by  the  manufacturer  is  not 
accurate  or  has  been  obtained  in 
violation  of  any  provision  of  this  part, 
the  Administrator  may  refuse  to  accept 
that  data  as  the  official  data  pending 
retesting  or  submission  of  further 
information. 

(iii)(A)(7)  The  Administrator  may 
adjust  or  cause  to  be  adjusted  any 
adjustable  parameter  of  an  emission- 
data  engine  which  the  Administrator 
has  determined  to  be  subject  to 
adjustment  for  certification  testing  in 
accordance  with  §  86.085-22(e){l),  to 
any  setting  within  the  physically 
adjustable  range  of  that  parameter,  as 
determined  by  the  Administrator  in 
accordance  with  §  86.085-22(e)(3){i). 
prior  to  the  performance  of  any  tests  to 
determine  whether  such  engine 
conforms  to  applicable  emission 
standards,  includmg  tests  performed  by 
the  manufacturer  under  §  86.088- 
23(c)(2).  The  Administrator,  in  making  or 
specifying  such  adjustments,  may 
consider  the  effect  of  the  deviation  from 
the  manufacturer's  recommended  setting 
on  emissions  performance 
characteristics  as  well  as  the  likelihood 
that  similar  settings  will  occur  on  in-use 
heavy-duty  engines.  In  determining 
likelihood,  the  Administrator  may 
consider  factors  such  as,  but  not  limited 
to.  the  effect  of  the  adjustment  on  engine 
performance  characteristics  and 
surveillance  information  from  similar  in- 
use  engines. 

[2]  For  those  engine  parameters  which 
the  Administrator  has  not  determined  to 
be  subject  to  adjustment  for  certification 
testing  in  accordance  with  §  86.085- 
22(e)(1),  the  emission-data  engine 
presented  to  the  Administrator  for 
testing  shall  be  calibrated  within  the 
production  tolerances  applicable  to  the 
manufacturer's  specifications  to  be 


shown  on  the  engine  label  (see  §  86.091- 
35(a)(3)(iii))  as  specified  in  the 
application  for  certification.  If  the 
Administrator  determines  that  an  engine 
is  not  within  such  tolerances,  the  engine 
shall  be  adjusted  at  the  facility 
designated  by  the  Administrator  prior  to 
the  test  and  an  engineering  report  shall 
be  submitted  to  the  Administrator 
describing  the  corrective  action  taken. 
Based  on  the  engineering  report,  the 
Administrator  will  determine  if  the 
engine  shall  be  used  as  an  emission- 
data  engine. 

(B)  If  the  Administrator  determines 
that  the  test  data  developed  under 
paragraph  (b){3)(iii)(A)  of  this  section 
would  cause  the  emission-data  engine  to 
fail  due  to  excessive  125-hour  emission 
values  or  by  the  application  of  the 
appropriate  deterioration  factor,  then 
the  following  procedure  shall  be 
observed: 

[1]  The  manufacturer  may  request  a 
retest.  Before  the  retest,  those  engine 
parameters  wh:ch  the  Administrator  has 
not  determined  to  be  subject  to 
adjustment  for  certification  testing  in 
accordance  with  §  86.085-22(e)(l)  may 
be  readjusted  to  the  manufacturer's 
specifications,  if  these  adjustments  were 
made  incorrectly  prior  to  the  first  test. 
The  Administrator  may  adjust  or  cause 
to  be  adjusted  any  parameter  which  the 
Administrator  has  determined  to  be 
subject  to  adjustment  in  accordance 
with  §  86.085-22(e)(3)(i).  However,  if  the 
idle  speed  parameter  is  one  which  the 
Administrator  has  determined  to  be 
subject  to  adjustment,  the  Administrator 
shall  not  adjust  it  to  a  setting  which 
causes  a  higher  engine  idle  speed  than 
would  have  been  possible  within  the 
p+iysically  adjustable  range  of  the  idle 
speed  parameter  on  the  engine  before  it 
accumulated  any  dynamometer  service, 
all  other  parameters  being  identically 
adjusted  for  the  purpose  of  the 
comparison.  Other  maintenance  or 
repairs  may  be  performed  in  accordance 
with  §  86.088-25.  All  work  on  the  vehicle 
shall  be  done  at  such  location  and  under 
such  conditions  as  the  Administrator 
may  prescribe. 

(2)  The  engine  will  be  retested  by  the 
Administrator  and  the  results  of  this  test 
shall  comprise  the  official  data  for  the 
emission-data  engine. 

(iv)  If  sufficient  durability  data  are  not 
available  at  the  time  of  any  emission 
test  conducted  under  paragraph  (b)(2)  of 
this  section  to  enable  the  Administrator 
to  determine  whether  an  emission-data 
engine  would  fail,  the  manufacturer  may 
request  a  retest  in  accordance  with  the 
provisions  of  paragraph  (b)(3)(iii)(B)  (1) 
and  (2)  of  this  section.  If  the 
manufacturer  does  not  promptly  make 


such  request,  he  shall  be  deemed  to 
have  waived  the  right  to  a  retest.  A 
request  for  retest  must  be  made  before 
the  manufacturer  removes  the  engine 
from  the  test  premises. 

(c)(1)  Paragraph  (c)  of  this  section 
applies  to  gasoline-fueled  heavy-duty 
vehicles. 

(2)  The  Administrator  may  require 
that  any  one  or  more  of  the  evaporative 
emission  family-system  combinations 
included  in  the  manufacturer's 
statement(s)  of  compliance  be  installed 
on  an  appropriate  vehicle  and  such 
vehicle  be  submitted  to  him,  at  such 
place  or  places  as  he  may  designate,  for 
the  purpose  of  conducting  emissions 
tests.  The  .Administrator  may  specify 
that  he  will  conduct  such  testing  at  the 
manufacturer's  facility,  in  which  case 
instrumentation  and  equipment 
specified  by  the  Administrator  shall  be 
made  available  by  the  manufacturer  for 
test  operations.  Any  testing  conducted 
at  a  manufacturer's  facility  pursuant  to 
this  paragraph  shall  be  scheduled  by  the 
manufacturer  as  promptly  as  possible. 

{3)(i)  Whenever  the  Administrator 
conducts  a  test  on  an  evaporative 
emission  family-system  combination  the 
results  of  that  test,  unless  subsequently 
invalidated  by  the  Administrator,  shall 
comprise  the  official  data  for  the 
evaporative  emission  family-system 
combination  and  the  manufacturer's 
data,  analyses,  etc.,  shall  not  be  used  in 
determining  compliance  with  emission 
standards. 

(ii)  Whenever  the  Administrator  does 
not  conduct  a  test  on  an  evaporative 
emission  family-system  combination, 
the  manufacturer's  test  data  will  be 
accepted  as  the  official  data:  Provided, 
that  if  the  Administrator  makes  a 
determination,  based  on  testing  under 
paragraph  (c)(2)  of  this  section,  that 
there  is  a  lack  of  correlation  between 
the  manufacturer's  test  equipment  and 
the  test  equipment  used  by  the 
Administrator,  no  manufacturer's  test 
data  will  be  accepted  for  purposes  of 
certification  until  the  reasons  for  the 
lack  of  correlation  are  determined  and 
the  validity  of  the  data  is  established  by 
the  manufacturer,  and  further  provided, 
that  if  the  Administrator  has  reasonable 
basis  to  believe  that  any  test  data, 
analyses,  or  other  information  submitted 
by  the  manufacturer  is  not  accurate  or 
has  been  obtained  in  violation  of  any 
provision  of  this  part,  the  Administrator 
may  refuse  to  accept  those  data, 
analyses,  etc.,  as  the  official  data 
pending  retesting  or  submission  of 
further  information. 

25.  A  new  §  86.088-30  is  added,  to 
read  as  follows: 
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§  86.088-30    Certification. 

(a)(l)(i)  If.  after  a  review  of  the  test 
reports  and  data  submittedby  the 
manufacturer,  data  derived  from  any 
inspection  carried  out  under  §  86.078- 
7(c),  and  any  other  pertinent  data  or 
information,  the  Administrator 
determines  that  a  test  vehicle(s)  (or  test 
engine(s))  meet(s)  the  requirements  of 
the  Act  and  of  this  subpart,  he  will  issue 
a  certificate  of  conformity  with  respect 
to  such  vehicle(s)  (or  engine(s))  except 
in  cases  covered  by  paragraphs  (a)(1) 
(ii)  and  (c)  of  this  section. 

(ii)  Gasoline-fueled  heavy-duty 
vehicles.  If.  after  a  review  of  the 
statement(s)  of  compliance  submitted  by 
the  manufacturer  under  §  86.088-23(b)(4) 
and  any  other  pertinent  data  or 
information,  the  Administrator 
determines  that  the  requirements  of  the 
Act  and  this  subpart  have  been  met,  he 
will  issue  one  certificate  of  conformity 
per  manufacturer  with  respect  to  the 
evaporative  emission  family(s)  covered 
by  such  statement(s)  except  in  cases 
covered  by  paragraph  (c)  of  this  section. 

(2)  Such  certificate  will  be  issued  for 
such  period  not  to  exceed  one  model 
year  as  the  Administrator  may 
determine  and  upon  such  terms  as  he 
may  deem  necessary  or  appropriate  to 
assure  that  any  new  motor  vehicle  (or 
new  motor  vehicle  engine)  covered  by 
the  certificate  will  meet  the 
requirements  of  the  Act  and  of  this  part 

(3)(i)  One  such  certificate  will  be 
issued  for  each  engine  family.  For 
gasoline-fueled  light-duty  vehicles  and 
light-duty  trucks,  one  such  certificate 
will  be  issued  for  each  Sngine  family- 
evaporative  emission  family 
combination. 

(A)  Light-Duty  Vehicles.  Each 
certificate  will  certify  comphance  with 
no  more  than  one  set  of  standards  (or 
one  family  particulate  emission  limit,  as 
appropriate). 

(B)  Light-Duty  Trucks.  Each  certificate 
will  certify  compliance  with  no  more 
than  one  set  of  standards  (or  one  family 
particulate  emission  limit,  or  one  family 
NO,  emission  linHt,  as  appropriate), 
except  for  low-altitude  standards  and 
high-altitude  standards.  The  certificate 
shall  state  that  it  covers  vehicles  sold  or 
delivered  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  high- 
altitude  location  only  if  the  vehicle 
conforms  in  all  material  respects  to  the 
design  specifications  that  apply  to  those 
vehicles  described  in  the  application  for 
certification  at  high  altitude, 

(ii)  For  gasoline-fueled  heavy-duty 
vehicles,  one  such  certificate  will  be 
issued  for  each  manufacturer  and  will 
certify  compliance  for  those  vehicles 
previously  identified  in  that 


manufacturer's  8tatement(8}  of 
compliance  as  required  in  §  86.088- 
23(b)(4)  (i)  and  (ii). 

(iii)  For  diesel  light-duty  vehicles  and 
light-duty  trucks  included  in  the 
particulate  averaging  program,  the 
manufacturer  may  at  any  time  during 
production  elect  to  change  the  level  of 
any  family  particulate  emission  limit  by 
demonstrating  comphance  with  the  new 
limit  as  described  in  8§  86.08&-28(a)(6) 
and  86.088-28(b)(5)(i).  New  certificates 
issued  under  this  paragraph  will  be 
applicable  only  for  vehicles  produced 
subsequent  to  the  date  of  issuance. 

(iv)  For  light-duty  trucks  included  in 
the  NO,  averaging  program,  the 
manufacturer  may  at  any  time  during 
production  elect  to  change  the  level  of 
any  family  NO,  emission  limit  by 
demonstrating  compliance  with  the  new 
limit  as  described  in  S  86.088-28(b)(5)(ii). 
New  certificates  issued  under  this 
paragraph  will  be  applicable  only  for 
vehicles  produced  subsequent  to  the  day 
of  issue. 

(4|fi]  The  adjustment  or  modification 
of  any  light-duty  truck  in  accordance 
with  instructions  provided  by  the 
manufacturer  for  the  altitude  where  the 
vehicle  is  principally  used  will  not  be 
considered  a  violation  of  Section 
203(a)(3)  of  the  Clean  Air  Act. 

(ii)  A  violation  of  Section  203(a)(1)  of 
the  Clean  Air  Act  occurs  when  a 
manufacturer  sells  or  delivers  to  an 
ultimate  purchaser  any  light-duty 
vehicle  or  light-duty  truck,  subject  to  the 
regulations  under  the  Act,  under  any  of 
the  conditions  specified  in  the 
remainder  of  this  paragraph. 

(A)  When  a  light-duty  vehicle  or  light- 
duty  truck  is  not  configured  to  meet 
high-altitude  requirements: 

(7)  At  a  designated  high-altitude 
location,  unless  such  manufacturer  has 
reason  to  believe  that  such  vehicle  will 
not  be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  high- 
altitude  location:  or 

[2]  At  a  location  other  than  a 
designated  high-altitude  location,  when 
such  manufacturer  has  reason  to  believe 
that  such  motor  vehicle  will  be  sold  to 
an  ultimate  purchaser  for  principal  use 
at  a  designated  high-altitude  location. 

(B)  When  a  light-duty  vehicle  is  not 
configured  to  meet  low-altitude 
requirements,  as  provided  in  J  86.087- 
8(i): 

[1]  At  a  designated  low-altitude 
location,  unless  such  manufacturer  has 
reason  to  believe  that  such  vehicle  will 
not  be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  low- 
altitude  location;  or 

[2]  At  a  location  other  than  a 
designated  low-altitude  location,  when 
such  manufacturer  has  reason  to  believe 


that  such  motor  vehicle  will  be  sold  to 
an  ultimate  purchaser  for  principal  use 
at  a  designated  low-altitude  location 

(ill)  A  manufacturer  shall  be  deemed 
to  have  reason  to  believe  that  a  light- 
duty  vehicle  that  has  been  exempted 
from  compliance  with  emission 
standards  at  high  altitude,  or  a  light- 
duty  truck  which  is  not  configured  to 
meet  high-altitude  requirements,  will  not 
be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  high- 
altitude  location  if  the  manufacturer  has 
informed  its  dealers  and  field 
representatives  about  the  terms  of  these 
high-altitude  regulations,  has  not  caused 
the  improper  sale  itself,  and  has  taken 
reasonable  action  which  shall  include, 
but  not  be  limited  to.  either  paragraph 
(a)(4)(iii)  (A)  or  (B),  and  (a)(4)(iii)(C)  of 
this  section: 

(A)  Requiring  dealers  in  designated 
high-altitude  locations  to  submit  written 
statements  to  the  manufacturer  signed 
by  the  ultimate  purchaser  that  a  vehicle 
which  is  not  configured  to  meet  high- 
altitude  requirements  will  not  be  used 
principally  at  a  designated  high-altitude 
location;  requiring  dealers  in  counties 
contiguous  to  designated  high-altitude 
locations  to  submit  written  statements 
to  the  manufacturer,  signed  by  the 
ultimate  purchaser  who  represents  to 
the  dealer  in  the  normal  course  of 
business  that  he  or  she  resides  in  a 
designated  high-altitude  location,  that  a 
vehicle  which  is  not  configured  to  meet 
high-altitude  requirements  will  not  be 
used  principally  at  a  designated  high- 
altitude  location;  and  for  each  sale  or 
delivery  of  fleets  of  ten  or  more  such 
vehicles  in  a  high-altitude  location  or  in 
counties  contiguous  to  high-altitude 
locations,  requiring  either  the  selling 
dealer  or  the  delivering  dealer  to  submit 
written  statements  to  the  manufacturer, 
signed  by  the  ultimate  purchaser  who 
represents  to  the  dealer  in  the  normal 
course  of  business  that  he  or  she  resides 
in  a  designated  high-altitude  location, 
that  a  vehicle  which  is  not  configured  to 
meet  high-altitude  requirements  will  not 
be  used  principally  at  a  designated  high- 
altitude  location.  In  addition,  the 
manufacturer  will  make  available  to 
EPA.  upon  reasonable  written  request 
(but  not  more  frequently  than  quarterly, 
unless  EPA  has  demonstrated  that  it  has 
substantial  reason  to  believe  that  an 
improperly  configured  vehicle  has  been 
sold),  sales,  warranty,  or  other 
information  pertaining  to  sales  of 
vehicles  by  the  dealers  described  above 
maintained  by  the  manufacturer  in  the 
normal  course  of  business  relating  to  the 
altitude  configuration  of  vehicles  and 
the  locations  of  ultimate  purchasers;  or 
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(B)  Implementing  a  system  which 
monitors  factory  orders  of  low-altitude 
vehicles  by  high-altitude  dealers,  or 
through  other  means,  identifies  dealers 
that  may  have  sold  or  delivered  a 
vehicle  not  configured  to  meet  the  high- 
altitude  requirements  to  an  ultimate 
purchaser  for  principal  use  at  a 
designated  high-altitude  location;  and 
making  such  information  available  to 
EPA  upon  reasonable  written  request 
(but  not  more  frequently  than  quarterly, 
unless  EPA  has  demonstrated  that  it  has 
substantial  reason  to  believe  that  an 
improperly  configured  vehicle  has  been 
sold);  and 

(C)  Within  a  reasonable  time  after 
receiving  written  notice  from  EPA  or  a 
State  or  local  government  agency  that  a 
dealer  may  have  improperly  sold  or 
delivered  a  vehicle  not  configured  to 
meet  the  high-altitude  requirements  to 
an  ultimate  purchaser  residing  in  a 
designated  high-altitude  location,  or 
based  on  information  obtained  pursuant 
to  paragraph  (a)(4)(iii)  of  this  section 
that  a  dealer  may  have  improperly  sold 
or  delivered  a  significant  number  of 
such  vehicles  to  ultimate  purchasers  so 
residing,  reminding  the  dealer  in  writing 
of  the  requirements  of  these  regulations, 
and,  where  appropriate,  warning  the 
dealer  that  sale  by  the  dealer  of  vehicles 
not  configured  to  meet  high-altitude 
requirements  may  be  contrary  to  the 
terms  of  its  franchise  agreement  with 
the  manufacturer  and  the  dealer 
certification  requirements  of  §  85.2108  of 
this  chapter. 

(iv)  A  manufacturer  shall  be  deemed 
to  have  reason  to  believe  that  a  light- 
duty  vehicle  which  has  been  exempted 
from  compliance  with  emission 
standards  at  low-altitude,  as  provided  in 
I  86.087-«(i).  will  not  be  sold  to  an 
ultimate  purchaser  for  principal  use  at  a 
designated  low-altitude  location  if  the 
manufacturer  has  informed  its  dealers 
and  field  representatives  about  the 
terms  of  these  high-altitude  regulations, 
has  not  caused  the  improper  sale  itself, 
and  has  taken  reasonable  action  which 
shall  include,  but  not  be  limited  to. 
either  paragraph  (a)(4)(iv)  (A)  or  (B).  and 
(aI(4)(iv)(C)  of  this  section: 

(A)  Requiring  dealers  in  designated 
low-altitude  locations  to  submit  written 
statements  to  the  manufacturer  signed 
by  the  ultimate  purcha.ser  that  a  vehicle 
which  is  not  configured  to  meet  low- 
altitude  requirements  will  not  be  u.sed 
principally  at  a  designated  low-altitude 
location:  requiring  dealers  in  counties 
contiguous  to  designated  low-altitude 
locations  to  submit  written  statements 
to  the  manufacturer,  signed  by  the 
ultimate  purchaser  who  represents  to 
the  dealer  in  the  normal  course  of 


business  that  he  or  she  resides  in  a 
designated  low-altitude  location,  that  a 
vehicle  which  is  not  configured  to  meet 
low-altitude  requirements  will  not  be 
used  principally  at  a  designated  low- 
altitude  location;  and  for  each  sale  or 
delivery  of  fleets  of  ten  or  more  such 
vehicles  in  a  low-altitude  location  or  in 
counties  contiguous  to  low-altitude 
locations,  requiring  either  the  selling 
dealer  or  the  delivering  dealer  to  submit 
written  statements  to  the  manufacturer, 
signed  by  the  ultimate  purchaser  who 
represents  to  the  dealer  in  the  normal 
course  of  business  that  he  or  she  resides 
in  a  designated  low-altitude  location, 
that  a  vehicle  which  is  not  configured  to 
meet  low-altitude  requirements  will  not 
be  used  principally  at  a  designated  high- 
altitude  location.  In  addition,  the 
manufacturer  will  make  available  to 
EPA,  upon  reasonable  written  request 
(but  not  more  frequently  than  quarterly, 
unless  EPA  has  demonstrated  that  it  has 
substantial  reason  to  believe  that  an 
improperly  configured  vehicle  has  been 
sold),  sales,  warranty,  or  other 
information  pertaining  to  sales  of 
vehicles  by  the  dealers  described  above 
maintained  by  the  manufacturer  in  the 
normal  course  of  business  relating  to  the 
altitude  configuration  of  vehicles  and 
the  locations  of  ultimate  purchasers;  or 

(B)  Implementing  a  system  which 
monitors  factory  orders  of  high-altitude 
vehicles  by  low-altitude  dealers,  or 
through  other  means,  identifies  dealers 
that  may  have  sold  or  delivered  a 
vehicle  not  configured  to  meet  the  low- 
altitude  requirements  to  an  ultimate 
purchaser  for  principal  use  at  a 
designated  low-altitude  location;  and 
making  such  information  available  to 
EPA  upon  reasonable  written  request 
(but  not  more  frequently  than  quarterly, 
unless  EPA  has  demonstrated  that  it  has 
substantial  reason  to  believe  that  an 
improperly  configured  vehicle  has  been 
sold);  and 

(C)  Within  a  reasonable  time  after 
receiving  written  notice  from  EPA  or  a 
state  or  local  government  agency  that  a 
dealer  may  have  improperly  sold  or 
delivered  a  vehicle  not  configured  to 
meet  the  low-altitude  requirements  to  an 
ultimate  purchaser  residing  in  a 
designated  low-altitude  location,  or 
based  on  information  obtained  pursuant 
to  paragraph  (a)(4)fiv)  of  this  section 
that  a  dealer  may  have  improperly  sold 
or  delivered  a  significant  number  of 
such  vehicles  to  ultimate  purchasers  so 
residing,  reminding  the  dealer  in  writing 
of  the  requirements  of  these  regulations, 
and,  where  appropriate,  warning  the 
dealer  that  sale  by  the  dealer  of  vehicles 
not  configured  to  meet  low-altitude 
requirements  may  be  contrary  lo  the 


terms  of  its  franchise  agreement  with 
the  manufacturer  and  the  dealer 
certification  requirements  of  §  85.2108  of 
this  chapter. 

(5](i)  For  the  purpose  of  paragraph  fa) 
of  this  section,  a  "designated  high- 
altitude  location"  is  any  county  which 
has  substantially  all  of  its  area  located 
above  1.219  meters  (4,000  feet)  and: 

(A)  Requested  an  extension  past  the 
attainment  date  of  December  31.  1982. 
for  compliance  with  either  the  National 
Ambient  Air  Quality  Standards  for 
carbon  monoxide  or  ozone,  as  indicated 
in  Part  52  (Approval  and  Promulgation 
of  Implementation  Plans)  of  this  title;  or 

(B)  Is  the  same  state  as  a  county 
designated  as  a  high-altitude  location 
according  to  paragraph  (a)(5)(i)(A)  of 
this  section. 

(ii)  The  designated  high-altitude 
locations  defined  in  paragraph  (a)(5)(i) 
of  this  section  are  listed  below: 

Stale  of  Colorado 


AJams 

Kit  Carson 

Alamosa 

Lake 

Arapahoe 

La  Plata 

Arrhuleta 

Larimer 

Boulder 

Las  Animas 

Chaffee 

Lmcoln 

Chevenne 

Mesa 

CleJr  Creek 

Mineral 

CunejoB 

Moffat 

Costilla 

Montezuma 

Crowley 

Montrose 

Cusler 

Morgan 

Delta 

Otero 

Denver 

Ouray 

Dolores 

Park 

Douglas 

Pitkin 

Eagle 

Pueblo 

Elborl 

Rio  Blanco 

El  Paso 

Rio  Grande 

Fremonl 

Routt 

Garfield 

Saguache 

Gilpin 

San  |uan 

Grand 

San  Miguel 

Gunnison 

Summit 

Hinsdale 

Teller 

Huerfano 

Washington 

Jackson 

Weld 

Jefferson 

State  of  Nevada 

Carson  Cily 

Lyon 

Douglas 

Mineral 

Elko 

Nye 

Esmeralda 

Pershing 

Eureka 

Storey 

Humboldt 

Washoe 

Lander 

White  Pine 

Lincoln 

State  of  New  Mexico 

Bemdlillo 

Mc»ra 

Catron 

Rio  Arriba 

Colfax 

Roosevelt 

Curry 

Sandoval 

De  Baca 

San  juan 

Grant 

San  Miguel 

Guadalupe 

Santa  Fe 

Harding 

Sierra 

Hidalgo 

Socorro 

Lincoln 

Taos 

Los  Alamos 

Torrance 

Luna 

Union 

McKinley 

Valencia 

Oloro 
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State  of  L'tah 

Beaver 

Morgan 

Box  Elder 

Piute 

Cache 

Rich 

Carbon 

Salt  Uke 

Daggett 

San  )uan 

Davis 

Sanpete 

Duchesne 

Sevier 

Emery 

Summit 

Garfield 

Tooele 

Grand 

Uintah 

Iron 

Utah 

|uab 

Wasatch 

Kane 

Wayne 

Millard 

Weber 

(ill)  For  the  purpose  of  paragraph  (a) 
of  this  section,  a  "designated  low- 
altitude  location"'  is  any  county  which 
has  substantially  all  of  its  area  located 
below  1.219  meters  (4,000  feet). 

(iv)  The  designated  low-altitude 
locations  so  defined  include  all  counties 
in  the  United  States  which  are  not  listed 
in  either  paragraph  (a)(5)(ii]  of  this 
section  or  in  the  list  below: 

State  of  Arizona 


Apache 

Navajo 

Cochise 

Yavapai 

Coconino 

State  of  Idaho 

Bannock 

Franklin 

Bear  Lake 

Fremont 

Bingham 

Jefferson 

Blaine 

L*mh) 

Bonneville 

Madjson 

Butte 

Minidoka 

Camas 

Oneida 

Caribou 

Power 

Cassia 

Teton 

Clark 

Valley 

Custer 

State  of  Montana 

Beaverhead 

Measher 

Deer  Lodge 

Park 

Gallatin 

Powell 

lefferson 

Sivler  Bow 

ludith  Basin 

Wheatland 

Madison 

SUte  of  Nebraska 

Banner 

Kimball 

Cheyenne 

Sioux 

State  of  Oregon 

Harney 

Lake 

Klamath 

State  of  Texas 

|eff  Davis 

Parmer 

Hudspeth 

State  of  Wyoming 

Albany 

Natrona 

Campbell 

Niobrara 

Carbon 

Park 

Converse 

Platte 

Fremont 

Sublette 

Goshen 

Sweetwater 

Hot  Springs 

Teton 

lohnson 

Uinta 

Laramie 

Washakie 

Lincoln 

Weston 

(6)  Catalyst-equipped  vehicles, 
otherwise  covered  by  a  certificate, 
which  are  driven  outside  the  United 
States.  Canada,  and  Mexico  will  be 


presumed  to  have  been  operated  on 
leaded  gasoline  resulting  in  deactivation 
of  the  catalysts.  If  these  vehiclfes  are 
imparted  or  offered  for  importation 
without  retrofit  of  the  catalyst,  they  will 
be  considered  not  to  be  within  the 
coverage  of  the  certificate  unless 
included  in  a  catalyst  control  program 
operated  by  a  manufacturer  or  a  United 
States  Govern.Tipnt  agency  and 
approved  by  the  Administrator. 

[7]  For  incomplete  light-duty  trucks,  a 
certificate  covers  only  those  new  motor 
vehicles  which,  when  completed  by 
having  the  primary  load-carrying  device 
or  container  attached,  conform  to  the 
maximum  curb  weight  and  frontal  area 
limitations  described  in  the  application 
for  certification  as  required  m  §  86.088- 
21(d). 

(8)  For  heavy-duty  engines,  a 
certificate  covers  only  those  new  motor 
vehicle  engines  installed  in  heavy-duty 
vehicles  which  conform  to  the  minimum 
gross  vehicle  weight  rating,  curb  weight, 
or  frontal  area  limitations  for  heavy- 
duty  vehicles  described  in  §  86.082-2. 

(9)  For  incomplete  gasoline-fueled 
heavy-duty  vehicles  a  certificate  covers 
only  those  new  motor  vehicles  which, 
when  completed,  conform  to  the 
nominal  maximum  fuel  tank  capacity 
limitations  as  described  in  the 
application  for  certification  as  required 
in  I  86.088-21(6), 

(10)  For  diesel  light-duty  vehicles  and 
diesel  light-duty  truck  familes  which  are 
included  in  particulate  averaging 
program,  the  mianufacturer's  production- 
weighted  average  of  the  particulate 
emission  limits  of  all  engine  families  in  a 
participating  class  or  classes  shall  not 
exceed  the  applicable  diesel  particulate 
standard,  or  the  composite  particulate 
standard  defined  in  §  86.085-2.  as 
appropnate,  at  the  end  of  the  model 
year,  as  determined  in  accordance  with 
40  CFR  Part  66-  The  certificate  shall  be 
void  ab  initio  for  those  vehicles  causing 
any  exceedance  of  the  particulate 
standard. 

(11)  For  light-duty  truck  families 
which  are  included  in  the  .\0,  averaging 
program,  the  manufacturer's  production- 
wejghfed  average  of  the  NO,  emission 
lim'its  of  all  such  engine  families  shall 
not  exceed  the  applicable  light-duty 
truck  NO,  standard,  or  the  composite 
NO,  standard  defined  in  §  86. 088-2.  as 
appropriate,  at  the  end  of  the  model 
year,  as  determined  in  accordance  with 
40  CFR  Part  86.  The  certificate  shall  be 
void  ab  initio  for  those  vehicles  causing 
any  exceedance  of  the  NO,  standard. 

(b)(1)  The  Administrator  will 
determine  whether  a  vehicle  (or  engine) 
covered  by  the  application  complies 
with  applicable  standards  (or  family 


particulate  emission  limit,  or  family  NO, 
emission  limit,  as  appropriate)  by 
observing  the  following  relationships: 

(i)  Light-duty  vehicles.  [A]  The 
durability-data  vehicle{s)  selected  under 
I  86.085-24(c)(l)(i)  shall  represent  all 
vehicles  of  the  same  engine-system 
combination. 

(B)  The  emission-data  vehicie(s) 
selected  under  §  b6.085-24;b)ll)  (i.) 
through  (iv)  shall  represent  all  vehicles 
of  the  same  engine-system  combination 
as  applicable. 

(C]  The  emission-data  vehicle(s) 
selected  under  §  86.085-24(b)(l)(vii)  (A) 
and  (Bj  shall  represent  all  vehicles  of 
the  same  evaporative  control  system 
within  the  evaporative  family. 

(ii)  Light-daty  trucks.  (A)  The 
emission-data  vehicle(s]  selected  under 
§  86  085-24(b)[l)(ii).  shall  represent  all 
vehicles  of  the  same  engine-system 
combination  as  applicable. 

(B)  The  emission-data  vehicle(s) 
selected  under  §  86.085-24(b)[l)[vii)  (A) 
and  (B)  shall  represent  all  vehicles  of 
the  same  evaporative  control  system 
within  the  evaporative  family. 

(C)  The  emission-data  vehicle(8) 
selected  under  §  86.085-24(b|{l)(v)  shall 
represent  all  vehicles  of  the  same 
engine-system  combination  as 
applicable. 

(Dj  The  emission-data  vehicle(s) 
selected  under  §  86.085-24(b)(l)(viii) 
shall  represent  all  vehicles  of  the  same 
evaporative  control  system  within  the 
evaporative  emission  family,  as 
applicable. 

(ill)  Heavy-duty  engines.  (A)  A 
gasolme-fueied  emission-data  test 
engine  selected  under  {  86.085- 
24(b)(2)(iv)  shall  represent  all  engines  in 
the  same  family  of  the  same  engine 
displacement-exhaust  emission  control 
system  combination, 

(B)  A  gasoline-fueled  emission-data 
test  engine  selected  luider  §  86.08S- 
24(b)(2)(iii)  shall  represent  all  engines  in 
the  same  engine  family  of  the  same 
engine  displacement-exhaust  emission 
control  system  combination. 

(C)  A  diesel  emission-data  test  engine 
selected  under  §  86.085-24{b)'i3)(ii)  shall 
represent  all  engines  in  the  same  engine- 
s\stern  combination. 

(D)  A  diesel  emission-data  test  engine 
selected  under  §  86.085-24(b)(3)(in)  shall 
represent  all  engines  of  that  emission 
control  system  at  the  rated  fuel  delivery 
of  the  test  engine. 

(iv)  Gasoline-fueled neovy-duty 
vehicles  A  statement  of  compliance 
submitted  under  §  86,06&-23(b)|4)  (i)  or 
(ii)  shall  represent  all  vehicles  in  the 
same  evaporative  emission  family- 
evaporative  emission  control  system 
combination. 
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(2)  The  Administrator  wil!  proceed  as 
in  paragraph  (a)  of  this  section  with 
respect  to  the  vehicles  (or  engines) 
belonging  to  an  engine  family  or  engine 
family-evaporative  emission  family 
combination  (as  applicable),  all  of  which 
comply  with  all  applicable  standards  (or 
family  emission  limits,  as  appropriate). 

(3)  If,  after  a  review  of  the  test  reports 
and  data  submitted  by  the  manufacturer, 
data  derived  from  any  additional  testing 
conducted  pursuant  to  §  86.088-29.  data 
or  information  derived  from  any 
inspection  carried  out  under  §  86.078- 
7(c)  or  any  other  pertinent  data  or 
information,  the  Administrator 
determines  that  one  or  more  test 
vehicles  (or  test  engines)  of  the 
certification  test  fleet  do  not  me.^f 
applicable  standards  (or  family 
particulate  emission  limits,  .is 
iippropriate).  he  will  notify  the 
manufacturer  in  writing,  setting  forth  the 
basis  for  his  determination.  Within  30 
days  following  receipt  of  the 
notification,  the  manufacturer  miiy 
request  a  hearing  on  the  Administrator's 
determination.  The  request  shall  be  in 
writing,  signed  by  an  authorized 
representative  of  the  manufacturer  and 
shall  include  a  statement  specifying  the 
manufacturer's  objections  to  the 
Administrator's  determination  and  data 
in  support  of  such  objections.  If,  after  a 
review  of  the  request  and  supporting 
data,  the  Administrator  finds  th.it  the 
request  raises  a  substantial  factual 
issue,  he  shall  provide  the  manufacturer 
a  hearing  in  accordance  with  §  8B.07&-6 
with  respect  to  such  issue. 

(4)  For  light-duty  vehicles  and  light- 
duty  trucks  the  manufacturer  may.  at  its 
option,  proceed  with  any  of  the 
following  alternatives  with  respect  to  an 
emission-data  vehicle  dclerniined  not  in 
compliance  with  all  applicable 

stand. irds  (or  family  particul.ite 
emission  limits  or  family  NO,  emission 
limits,  as  appropriate)  for  which  it  was 
tested: 

(i)  Request  a  hearing  under  §  86.078-6: 
or 

(ii)  Remove  the  vehicle  configuration 
(or  evaporative  vehicle  configuration  as 
applic.ible)  which  failed,  from  his 
ajiplicalion: 

(A)  If  the  failed  vehicle  was  tested  for 
compliance  with  exhaust  emission 
standards  (or  the  family  particulate 
emission  limit,  or  the  family  NO, 
emission  limit,  as  appropriate)  only:  The 
Administrator  may  select,  in  place  of  the 
failed  vehicle,  in  accordance  with  the 
selection  criti-ria  employed  in  st;lecting 
ihe  failed  vehicle,  a  new  emission-data 
vehicle  to  be  tested  for  exhaust  emission 
compliance  only. 

(B)  If  the  failed  vehicle  was  tested  for 
compliance  with  both  exhaust  and 
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evaporative  emission  standards:  The 
Administrator  may  select,  in  place  of  the' 
failed  vehicle,  in  accordance  with  the 
selection  criteria  employed  in  selecting 
the  failed  vehicle,  a  new  emission-data 
vehicle  which  will  be  tested  for 
compliance  with  both  exhaust  and 
evaporative  emission  standards.  If  one 
vehicle  cannot  be  selected  in 
accordance  with  the  selection  criteria 
employed  in  selecting  the  failed  vehicle, 
then  two  vehicles  may  be  selected  [i.e.. 
one  vehicle  to  seU^fy  the  exhaust 
emission  vehicle  selection  criteria  and 
one  vehicle  to  satisfy  the  evaporative 
emission  vehicle  selection  criteria).  The 
vehicle  selected  to  satisfy  the  exhaust 
emission  vehicle  selection  criteria  will 
be  tested  for  compliance  with  exhaust 
emission  standards  only.  The  vehicle 
selected  to  satisfy  the  evaporative 
emission  vehicle  selection  criteria  will 
be  tested  for  compliance  w  ith  both 
exhaust  and  evaporative  emission 
standards:  or 

(iii)  Remove  the  vehicle  configuration 
(or  evaporative  vehicle  configuration,  as 
applicable)  which  failed  from  the 
application  and  add  a  vehicle 
configuration(s)  (or  evaporative  vehicle 
configuration(s),  as  applicable)  not 
previously  listed.  The  Administrator 
may  require,  if  applicable,  that  the  failed 
vehicle  be  modified  to  the  new  engine 
code  (or  evaporative  emission  code,  as 
applicable)  and  demonstrate  by  testing 
that  it  meets  applicable  standards  (or 
the  family  particulate  emission  limit,  or 
the  f.imily  NO,  emission  limit,  as 
appropriate)  for  which  it  was  originally 
tested.  In  addition,  the  Administrator  " 
may  select,  in  accordance  with  the 
vehicle  selection  criteria  given  in 
§  86.085-24(b).  a  new  emission-data 
vehicle  or  vehicles.  The  vehicles 
selected  to  satisfy  the  exhaust  emission 
vehicle  selection  criteria  will  be  tested 
for  compliance  with  exhaust  emission 
standards  (or  the  family  particulate 
emission  limit,  or  the  family  NO, 
emission  limit,  as  appropriate)  only.  The 
vehicles  selected  to  satisfy  the 
evaporative  emission  vehicle  selection 
criteria  will  he  tested  for  compliance 
with  both  exhaust  and  evaporative 
emission  standards  (or  the  fanffly 
particulate  emission  limit,  or  the  family 
NO,  emission  limit,  as  appropriate):  or 

(iv)  Correct  a  component  or  system 
malfunction  and  show  that  with  a 
correctly  functioning  system  or 
component  the  failed  vehicle  meets 
applicable  standards  (or  the  family 
particulate  emission  limit,  or  the  family 
NO,  emission  limit,  as  appropriate)  for 
which  it  was  originally  tested.  The 
Administrator  may  require  a  new 
emission-data  vehicle,  of  identical 
vehicle  configuration  (or  evaporative 


vehicle  configuration,  as  applicable)  to 
the  failed  vehicle,  to  be  operated  and 
tested  for  compliance  with  the 
applicable  standards  (or  the  family 
particulate  emission  limit,  or  Ihe  family 
NO,  emission  limit,  as  appropriate)  for 
which  the  failed  vehicle  was  originally 
tested. 

(5)  For  heavy-duty  engines  the 
manufacturer  may,  at  his  option, 
proceed  with  any  of  the  following  . 
alternatives  with  respect  to  any  engine 
family  represented  by  a  test  engine(s) 
determined  not  in  compliance  with 
applicable  standards; 

(i)  Request  a  hearing  under  §  86.078-6; 
or 

(ii)  Delete  from  the  application  for 
certification  the  engines  represented  by 
the  failing  test  engine.  (Engines  so 
deleted  may  be  included  in  a  later 
request  for  certification  under  §  86.079- 
32.)  The  Administrator  may  then  select 
in  place  of  each  failing  engine  an 
alternate  engine  chosen  in  accordance 
with  selection  criteria  employed  in 
selecting  the  engine  that  failed;  or 

(iii)  Modify  the  test  engine  and 
demonstrate  by  testing  that  it  meets 
applicable  standards.  Another  engine 
which  is  in  all  material  respects  the 
same  as  the  first  engine,  as  modified, 
may  then  be  operated  and  tested  in 
accordance  with  applicable  test 
procedures, 

(6)  If  the  manufacturer  does  nut 
request  a  hearing  or  present  the  required 
data  under  paragraph  (b)(4)  or  (b)(5)  of 
this  section  (as  applicable)  of  this 
section,  the  Administrator  will  deny 
certification. 

(c)(1)  Notwithstanding  the  fact  th;it 
any  certification  vehicle(s)  (or 
certification  engine(s))  may  comply  with 
other  provisions  of  this  subpart,  the 
Administrator  may  withhold  or  deny  the 
issuance  of  a  certificate  of  conformity 
(or  suspend  or  revoke  any  such 
certificate  which  has  been  issued)  with 
respect  to  any  such  vehicle(s)  (or 
engine(s))  if: 

(i)  The  manufacturer  submits  false  or 
incomplete  information  in  his 
application  for  certification  thereof: 

(ii)  The  manufacturer  renders 
inaccurate  any  test  data  which  he 
submits  pertaining  thereto  or  otherwise 
circumvents  the  intent  of  the  Act,  or  of 
this  part  with  respect  to  such  vehicle  (or 
engine): 

(iii)  Any  EPA  Enforcement  Officer  is 
denied  access  on  the  terms  specified  in 
§  86.078-7(c)  to  any  facility  or  portion 
thereof  which  contains  any  of  the 
following: 

(A)  The  vehicle  (or  engine) 

(B)  Any  components  used  or 
considered  for  use  in  its  modification  or 
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buildup  into  a  certification  vehicle  (or 
certification  engine); 

(C)  Any  production  vehicle  (or 
production  engine)  which  is  or  vvill  be 
claimed  by  the  manufacturer  to  be 
covered  by  the  certificate; 

(D)  Any  step  in  the  construction  of  a 
vehicle  (or  engine)  described  in 
paragraph  (c)(iii)(C)  of  this  section; 

(F.)  Any  records,  documents,  reports, 
or  histories  required  by  this  part  to  be 
kept  concerning  any  of  the  above; 

(iv)  Any  EPA  Enforcement  Officer  is 
denied  "reasonable  assistance"  (as 
defined  in  §  86.078-7(c))  in  examining 
any  of  the  items  listed  in  paragraph 
(c)(l)(iii)  of  this  section. 

(2)  The  sanctions  of  withholding, 
denying,  revoking,  or  suspending  of  a 
certificate  may  be  imposed  for  the 
reasons  in  paragraph  (c)(1)  (i),  (li),  (iii). 
or  (iv)  of  this  section  only  when  the 
infraction  is  substantial. 

(3)  In  any  case  in  which  a 
manufacturer  knowingly  submits  false 
or  inaccurate  information  or  knowingly 
renders  inaccurate  or  invalid  any  test 
data  or  commits  any  other  fraudulent 
acts  and  such  acts  contribute 
substantially  to  the  Admmistrator's 
decision  to  issue  a  certificate  of 
conformity,  the  Administrator  may  deem 
such  certificate  void  ab  initio. 

(4)  In  any  case  in  which  certification 
of  a  vehicle  (or  engine)  is  proposed  to  be 
withheld,  denied,  revoked,  or  suspended 
under  paragraph  (c)(1)  (iii)  or  (iv)  of  this 
section,  and  in  which  the  Administrator 
has  presented  to  the  manufacturer 
involved,  reasonable  evidence  that  a 
violation  of  §  86.07&-7(c)  in  fact 
occurred,  the  manufacturer,  if  he  wishes 
to  contend  that,  even  though  the 
violation  occurred,  the  vehicle  (or 
engine)  in  question  was  not  involved  in 
the  violation  to  a  degree  that  would 
warrant  withholding  denial,  revocation, 
or  suspension  of  certification  under 
either  paragraph  (c)(1)  (iii)  or  (iv)  of  this 
section,  shall  have  the  burden  of 
establishing  that  contention  to  the 
satisfaction  of  the  Administrator. 

(5)  Any  revocation  or  suspension  of 
certification  under  paragraph  (c)(1)  of 
this  section  shall: 

(i)  Be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with  §  86.078-6 
hereof. 

(ii)  E.xtend  no  further  than  to  forbid 
the  introduction  into  commerce  of 
vehicles  (or  engines)  previously  covered 
by  the  certification  which  are  still  in  the 
hands  of  the  manufacturer,  except  in 
cases  of  such  fraud  or  other  misconduct 
as  makes  the  certification  invalid  ah 
initio. 


(6)  The  manufacturer  may  request  in 
the  form  and  manner  specified  in 
paragraph  (b)(3)  of  this  section  that  any 
determination  made  by  the 
Administrator  under  paragraph  (c)(1)  of 
this  section  to  withhold  or  deny 
certification  be  reviewed  in  a  hearing 
conducted  in  accordance  with  §  86.0"8- 
6.  If  the  Administrator  finds,  after  a 
review  of  the  request  and  supporting 
data,  that  the  request  raises  a 
substantial  factual  issue,  he  will  grant 
the  request  with  respect  to  such  issue. 

(d)(1)  For  light-duty  vehicles. 
Notwithstanding  the  fact  that  any 
vehicle  configuration  or  engine  family 
may  be  covered  by  a  valid  outstanding 
certificate  of  conformity,  the 
Administrator  may  suspend  such 
outstanding  certificate  of  conformity  in 
whole  or  in  part  with  respect  to  such 
vehicle  configuration  or  engine  famil/ 

(i)  The  manufacturer  refuses  to 
comply  with  the  provisions  of  a  test 
order  issued  by  the  Administrator 
pursuant  to  §  86.603;  or 

(ii)  The  manufacturer  refuses  to 
comply  with  anv  of  the  requirements  of 
§  86.603;  or 

(iii)  The  manufacturer  submits  false  or 
incomplete  information  in  any  report  or 
information  provided  pursuant  to  the 
requirements  of  §  86.609;  or 

(iv)  The  manufacturer  renders 
inaccurate  any  test  data  which  he 
submits  pursuant  to  §  86.609:  or 

(v)  Any^g?^  Enforcement  Officer  is 
denied  access  to  a  facility  on  the  terms 
specified  in  §  86.606:  or 

(vi)  Any  EPA  Enforcement  Officer  is 
denied  the  opportunity  on  the  terms 
specified  in  §  86.606.  to; 

(A)  Monitor  vehicle  selection  pursuant 
to  §  86.607,  or 

(B)  Select  vehicles  for  testing  pursuant 
to  §  86.607;  or 

(C)  Monitor  vehicle  testing  performed 
to  satisfy  any  of  the  requirements  of  this 
part;  or 

(vii)  Any  EPA  Enforcement  Officer  is 
denied  "reasonable  assistance"  as 
defined  in  §  86.606  in  examining  any  of 
the  items  listed  in  that  section;  or 

(viii)  The  manufacturer  refuses  to 
comply  with  the  requirements  of 
§§  86.604(a^  86.605  and  86.607,  86.608, 
86.610.  or  86.611. 

(2)  The  sanction  of  suspending  a 
certificate  may  not  be  imposed  for  the 
reasons  in  paragraph  (d)(1)  (i),  (ii),  or 
(viii)  of  this  section  where  such  refusal 
is  caused  by  conditions  and 
circumstances  outside  the  control  of  the 
manufacturer  which  renders  it 
impossible  to  comply  with  those 
requirements.  Such  conditions  and 
circumstances  shall  include,  but  not  be 
limited  to,  any  uncontrollable  factors 
which  result  in  the  temporary 


unavailability  of  equipment  and 
personnel  needed  to  conduct  the 
required  tests,  such  as  equipment 
breakdown  or  failure  or  illness  of 
personnel,  but  shall  nof  include  failure 
of  the  manufacturer  to  adequately  plan 
for  and  provide  the  equipment  and 
personnel  needed  to  conduct  the  tests. 
The  manufacturer  will  bear  the  burden 
of  establishing  the  presence  of  the 
conditions  and  circumstances  required 
by  this  paragraph 

(3)  The  sanctions  of  suspending  a 
certificate  may  be  imposed  for  the 
reasons  in  paragraph  (d)(1)  (iii).  (iv),  (v). 
(vi),  or  (vii)  of  this  section  only  when  the 
infraction  is  substantial. 

(4)  In  any  case  in  which  a 
manufacturer  knowingly  submitted  false 
or  inaccurate  inform.ation  or  knowingly 
rendered  inaccurate  any  test  data  or 
committed  any  other  fraudulent  acts, 
and  such  acts  contributed  substantially 
to  the  Administrator's  original  decision 
not  to  suspend  or  revoke  a  certificate  of 
conformity  in  whole  or  in  part,  the 
Administrator  may  deem  such 
certificate  void  from  the  date  of  such 
fraudulent  act. 

(5)  In  any  case  in  which  certification 
of  a  vehicle  is  proposed  to  be  suspended 
under  paragraph  (dKl)  (v),  (vi),  or  (vii)  of 
this  section,  and  in  which  the 
Administrator  has  presented  to  the 
manufacturer  involved  reasonable 
evidence  that  a  violation  of  §  86.606  in 
fact  occurred,  the  manufacturer,  if  he 
wishes  to  contend  that  even  though  the 
violation  occurred,  the  vehicle 
configuration  or  engine  family  in 
question  was  not  involved  in  the 
violation  to  the  degree  that  would 
warrant  suspension  of  certification 
under  either  paragraph  (d)(1)  (v).  (vi).  or 
(vii)  of  this  section,  shall  have  the 
burden  of  establishing  that  contention  to 
the  satisfaction  of  the  Administrator. 

(6)  Any  suspension  of  certification 
under  paragraph  (d)(1)  of  this  section 
shall: 

(i)  Be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with  §  86.613 
hereof,  and 

(ii)  Not  apph  to  vehicles  no  longer  in 
the  hands  of  the  manufacturer, 

(e)  For  light-duty  trucks  and  heavy- 
duty  engines.  (1)  Notwithstanding  the 
fact  that  any  vehicle  configuration  or 
engine  family  may  be  covered  by  a  valid 
outstanding  certificate  of  conformity,  the 
Administrator  may  suspend  such 
outstanding  certificate  of  conformity  in 
whole  or  in  part  with  respect  to  such 
vehicle  or  engine  configuration  or  engine 
family  if: 
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(i)  The  manufacturer  refuses  to 
comply  with  the  provisions  of  a  test 
order  issued  by  the  Administrator 
pursuant  to  §  86.1003;  or 

(ii)  The  manufacturer  refuses  to 
comply  with  any  of  the  requirements  of 
S  86.1003;  or 

(iii)  The  manufacturer  submits  false  or 
incomplete  information  in  any  report  or 
information  provided  pursuant  to  the 
requirements  of  §  86.1009:  or 

(iv)  The  manufacturer  renders 
inaccurate  any  test  data  submitted 
pursuant  to  §  86.1009;  or 

(v)  Any  EPA  Enforcement  Officer  is 
denied  the  opportunity  to  conduct 
activities  related  to  entry  and  access  as 
authorized  in  §  86.1006  of  this  part  and 
in  a  warrant  or  court  order  presented  to 
the  manufacturer  or  the  party  in  charge 
of  a  facility  in  question;  or 

(vi)  EPA  Enforcement  Officers  are 
unable  to  conduct  activities  related  to 
entry  and  access  as  authorized  in 
§  86.1006  of  this  part  because  a 
manufacturer  has  located  a  facility  in  a 
foreign  jurisdiction  where  local  law 
prohibits  those  activities;  or 

(vii)  The  manufacturer  refuses  to  or  in 
fact  does  not  comply  with  the 
requirements  of  §§  86.10G4(a).  86.1005. 
86.1007,  86.1008,  86.10i0.  86.1011.  or 
86.1013. 

(2)  The  sanction  of  suspending  a 
certificate  may  not  be  imposed  for  the 
reasons  in  paragraphs  (e)(1)  (i),  (ii),  or 
(vii)  of  this  section  where  such  refusal  or 
denial  is  caused  by  conditions  and 
circumstances  outside  the  control  of  the 
manufacturer  which  renders  it 
impossible  to  comply  with  those 
requirements.  Such  conditions  and 
circumstances  shall  include,  but  are  not 
limited  to,  any  uncontrollable  factors 
which  result  in  the  temporary 
unavailability  of  equipment  and 
personnel  needed  to  conduct  the 
required  tests,  such  as  equipment 
breakdown  or  failure  or  illness  of 
personnel,  but  shall  not  include  failure 
of  the  manufacturers  to  adequately  plan 
for  and  provide  the  equipment  and 
personnel  needed  to  conduct  the  tests. 
The  manufacturer  will  bear  the  burden 
of  establishing  the  presence  of  the 
conditions  and  circumstances  required 
by  this  paragraph. 

(3)  The  sanction  of  suspending  a 
certificate  may  be  imposed  for  the 
reasons  outlined  in  paragraph  (e)(1)  (iii), 
(iv),  or  (v)  of  this  section  only  when  the 
infraction  is  substantial. 

(4)  In  any  case  in  which  a 
manufacturer  knowingly  submitted  false 
or  inaccurate  information  or  knowingly 
rendered  inaccurate  any  test  data  or 
committed  any  other  fraudulent  acts. 
and  such  acts  contributed  substantially 
to  the  Administrator's  original  decision 


not  to  suspend  or  revoke  a  certificate  of 
conformity  in  whole  or  in  part,  the 
Administrator  may  deem  such 
certificate  void  from  the  date  of  such 
fraudulent  act. 

(5)  In  any  case  in  which  certification 
of  a  light-duty  truck  or  heavy-duty 
engine  is  proposed  to  be  suspended 
under  paragraph  (e)(l)(v)  of  this  section 
and  in  which  the  Administrator  has 
presented  to  the  manufacturer  involved 
reasonable  evidence  that  a  violation  of 
§  86.1006  in  fact  occurred,  if  the 
manufacturer  wishes  to  contend  that, 
although  the  violation  occurred,  the 
vehicle  or  engine  configuration  or  engine 
family  in  question  was  not  involved  in 
the  violation  to  a  degree  that  would 
warrant  suspension  of  certification 
under  paragraph  (eKl)(v)  of  this  section, 
he  shall  have  the  burden  of  establishing 
that  contention  to  the  satisfaction  of  the 
Administrator. 

(6)  Any  suspension  of  certification 
under  paragraph  (e)(lj  of  this  section 
shall: 

(i)  Be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with  §  86.1014, 
and 

(ii)  Not  apply  to  vehicles  or  engines  no 
longer  in  the  hands  of  the  manufacturer. 

(7)  Any  voiding  of  a  certificate  of 
conformity  under  paragraph  (e)(4)  of  this 
section  shall  be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  fur  a  hearing 
conducted  in  accordance  with  §  86.1014. 

26.  A  new  §  86.091-30  is  added,  to 
read  as  follows: 

I 
§  86.091-30    Certification. 

(a)(l){i)  If,  after  a  review  of  the  test 
reports  and  data  submitted  by  the 
manufacturer,  data  derived  from  any 
inspection  carried  out  under  §  86.078- 
7(c),  and  any  other  pertinent  data  or 
information,  the  Administrator 
determines  that  a  test  vehicle(8)  (or  test 
engine(s))  meet(s)  the  requirements  of 
the  Act  and  of  this  subpart,  he  will  issue 
a  certificate  of  conformity  with  respect 
to  such  vehicles(s)  (or  engine(s))  except 
in  cases  covered  by  paragraphs  (a){l)(ii) 
and  (c)  of  this  section. 

(ii)  Casolme-fueled heavy-duty 
vehicles.  If,  after  a  review  of  the 
statement(s)  of  compliance  submitted  by 
the  manufacturer  under  §  86.091-23(b)(4) 
and  any  other  pertinent  data  or 
information,  the  Administrator 
determines  that  the  requirements  of  the 
Act  and  this  subpart  have  been  met,  he 
will  issue  one  certificate  of  conformity 
per  manufacturer  with  respect  to  the 
evaporative  emission  family(s)  covered 
by  such  statement(s)  except  in  cases 
covered  by  paragraph  (c)  of  this  section. 


(2)  Such  certificate  will  be  issued  for 
such  period  not  to  exceed  one  model 
year  as  the  Administrator  may 
determine  and  upon  such  terms  as  he 
may  deem  necessary  or'appropriate  to 
assure  that  any  new  motor  vehicle  (or 
new  motor  vehicle  engine)  covered  by 
the  certificate  will  meej  the 
requirements  of  the  Act  and  of  this  part. 

(3)(i)  One  such  certificate  will  be 
issued  for  each  engine  family.  For 
gasoline-fueled  light-duty  vehicles  and 
light-duty  trucks,  one  such  certificate 
will  be  issued  for  each  engine  family- 
evaporative  emission  family 
combination. 

(A)  Light-Duty  Vehicles.  Each 
certificate  will  certify  compliance  with, 
no  more  than  one  set  of  standards  (or' 
one  family  particulate  emission  limit,  as 
appropriate). 

(B)  Light-Duty  Truclis.  Each  certificate 
will  certify  compliance  with  no  more 
than  one  set  of  standards  (or  one  family 
particulate  emission  limit,  or  one  family 


NO,  emission  I 


imit,  as  appropriate) 


except  for  low-altitude  standards  and 
high-altitude  standards.  The  certificate 
shall  state  that  it  covers  vehicles  sold  or 
delivered  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  high- 
altitude  location  only  if  the  vehicle 
conforms  in  all  material  respects  to  the 
design  specifications  that  apply  to  those 
vehicles  described  in  the  application  for 
certification  at  high  altitude. 

(ii)  For  gasoline-fueled  heavy-duty 
vehicles,  one  such  certificate  will  be 
issued  for  each  manufacturer  and  will 
certify  compliance  for  those  vehicles 
previously  identified  in  that 
manufacturer's  statement(,s)  of 
compliance  as  required  in  §  86.088- 
23(b)(4)  (i)  and  (ii). 

(iii)  For  diesel  light-duty  vehicles  and 
light-duty  trucks,  or  diesel  heavy-duty 
engines,  included  in  the  applicable 
particulate  averaging  program,  the 
manufacturer  may  at  any  time  during 
production  elect  to  change  the  level  of 
any  family  particulate  emission  limit  by 
demonstrating  compliance  with  the  new 
limit  as  described  in  §§  86.0gi-28(a)(6) 
and  86.091-28(b)(5)(i).  New  certificates 
issued  under  this  paragraph  will  be 
applicable  only  for  vehicles  (or  engines) 
produced  subsequent  to  the  date  of 
issuance. 

(iv)  For  light-duty  trucks  or  heavy- 
duty  engines  included  in  the  applicable 
NO,  averaging  program,  the 
manufacturer  may  at  any  time  during 
production  elect  to  change  the  level  of 
any  family  NO,  emission  limit  by 
demonstrating  compliance  with  the  new 
limit  as  described  in  §  86.091-28(b](5](ii) 
New  certificates  issued  under  this 
paragraph  will  be  applicable  only  for 


Federal  Register  /  Vol.  50.  No.  51  /  Friday.  March  15,  1985  /  Rules  and  Regulations 


10683 


vehicles  (or  engines)  produced 
subsequent  to  the  day  of  issue. 

{4)(i)  The  adjustment  or  modification 
of  any  light-duty  truck  in  accordance 
with  instructions  provided  by  the 
manufacturer  for  the  altitude"  where  the 
vehicle  is  principally  used  will  not  be 
considered  a  violation  of  section 
203(a)(3)  of  the  Clean  Air  Act. 

(ii)  A  violation  of  section  203(a)(1)  of 
the  Clean  Air  Act  occurs  when  a 
manufacturer  sells  or  delivers  to  an 
ultimate  purchaser  any  light-duty 
vehicle  or  light-duty  truck,  subject  to  the 
regulations  under  the  Act,  under  any  of 
the  conditions  specified  in  the 
remainder  of  this  paragraph. 

(A)  When  a  light-duty  vehicle  or  light- 
duty  truck  is  not  configured  to  meet 
high-altitude  requirements: 

(/)  At  a  designated  high-altitude 
location,  unless  such  manufacturer  has 
reason  to  believe  that  such  vehicle  will 
not  be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  high- 
altitude  location;  or 

(2)  At  a  location  other  than  a 
designated  high-altitude  location,  when 
such  manufacturer  has  reason  to  believe 
that  such  motor  vehicle  will  be  sold  to 
an  ultimate  purchaser  for  principal  use 
at  a  designated  high-altitude  location. 

(B)  When  a  ligh^t-duty  vehicle  is  not 
configured  to  meet  low-altitude 
requirements,  as  provided  in  §  86.087- 
8(i): 

(7)  At  a  designated  low-altitude 
location,  unless  such  manufacturer  has 
reason  to  believe  that  such  vehicle  will 
not  be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  low- 
altitude  location:  or 

[2]  At  a  location  other  than  a 
designated  low-altitude  location,  when 
such  manufacturer  has  reason  to  believe 
that  such  motor  vehicle  will  be  sold  to 
an  ultimate  purchaser  for  principal  use 
at  a  designated  low-altitude  location. 

(iii)  A  manufacturer  shall  be  deemed 
to  have  reason  to  believe  that  a  light- 
duty  vehicle  that  has  been  exempted 
from  compliance  with  emission 
standards  at  high-altitude,  or  a  light- 
duty  truck  which  is  not  configured  to 
meet  high-altitude  requirements,  will  not 
be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  high- 
altitude  location  if  the  manufacturer  has 
informed  its  dealers  and  field 
representatives  about  the  terms  of  these 
high-altitude  regulations,  has  not  caused 
the  improper  sale  itself,  and  has  taken 
reasonable  a-tion  which  shall  include. 
but  not  be  limited  to.  either  paragraph 
(a)(4)(iii)(A)  or  (B),  and  (a)(4)(ii){C)  of 
this  section: 

(A)  Requiring  dealers  in  designated 
high-altitude  locations  to  submit  written 
statements  to  the  manufacturer  signed 


by  the  ultimate  purchaser  that  a  vehicle 
which  is  not  configured  to  meet  high- 
altitude  requirements  will  not  be  used 
principally  at  a  designated  high-altitude 
location:  requiring  dealers  in  counties 
contiguous  to  designated  high-altitude 
locations  to  submit  written  statements 
to  the  manufacturer,  signed  by  the 
ultimate  purchaser  who  represents  to 
the  dealer  in  the  normal  course  of 
business  that  he  or  she  resides  in  a 
designated  high-altitude  location,  that  a 
vehicle  which  is  not  configured  to  meet 
high-altitude  requirements  will  not  be 
used  principally  at  a  designated  high- 
altitude  location;  and  for  each  sale  or 
delivery  of  fleets  of  ten  or  more  such 
vehicles  in  a  high-altitude  location  or  in 
counties  contiguous  to  high-altitude 
locations,  requiring  either  the  selling 
dealer  or  the  delivering  dealer  to  submit 
written  statements  to  the  manufacturer, 
signed  by  the  ultimate  purchaser  who 
represents  to  the  dealer  in  the  normal 
course  of  business  that  he  or  she  resides 
in  a  designated  high-altitude  location, 
that  a  vehicle  which  is  not  configured  to 
meet  high-altitude  requirements  will  not 
be  used  principally  at  a  designated  high- 
altitude  location.  In  addition,  the 
manufacturer  will  make  available  to 
EPA,  upon  reasonable  written  request 
(but  not  more  frequently  than  quarterly, 
unless  EPA  has  demonstrated  that  it  has 
substantial  reason  to  believe  that  an 
improperly  configured  vehicle  has  been 
sold),  sales,  warranty,  or  other 
information  pertaining  to  sales  of 
vehicles  by  the  dealers  described  above 
maintained  by  the  manufacturer  in  the 
normal  course  of  business  relating  to  the 
altitude  configuration  of  vehicles  and 
the  locations  of  ultimate  purchasers:  or 

(B)  Implementing  a  system  which 
monitors  factory  orders  of  low-altitude 
vehicles  by  high-altitude  dealers,  or 
through  other  means,  identifies  dealers 
that  may  have  sold  or  delivered  a 
vehicle  not  configured  to  meet  the  high- 
altitude  requirements  to  an  ultimate 
purchaser  for  principal  use  at  a 
designated  high-altitude  location:  and 
making  such  information  available  to 
EPA  upon  reasonable  written  request 
(but  not  more  frequently  than  quarterly, 
unless  EPA  has  demonstrated  that  it  has 
substantial  reason  to  believe  that  an 
improperly  configured  vehicle  has  been 
sold):  and 

(C)  Within  a  reasonable  time  after 
receiving  written  notice  from  EPA  or  a 
State  or  local  government  agency  that  a 
dealer  may  have  improperly  sold  or 
delivered  a  vehicle  not  configured  to 
meet  the  high-altitude  requirements  to 
an  ultimate  purchaser  residing  in  a 
designated  high-altitude  location,  or 
based  on  information  obtained  pursuant 
to  paragraph  (a)(4)(iii)  of  this  section 


that  a  dealer  may  have  improperly  sold 
or  delivered  a  significant  number  of 
such  vehicles  to  ultimate  purchasers  so 
residing,  reminding  the  dealer  in  writing 
of  the  requirements  of  these  regulations, 
and.  where  appropriate,  warning  the 
dealer  that  sale  by  the  dealer  of  vehicles 
not  configured  to  meet  high-altitude 
requirements  may  be  contrary  to  the 
terms  of  its  franchise  agreement  with 
the  manufacturer  and  the  dealer 
certification  requirements  of  §  85.2108  of 
this  chapter. 

(iv)  A  manufacturer  shall  be  deemed 
to  have  reason  to  believe  that  a  light- 
duty  vehicle  which  has  been  exempted 
from  compliance  with  emission 
standards  at  low-altitude,  as  provided  in 
§  86.087-8(i),  will  not  be  sold  to  an 
ultimate  purchaser  for  principal  use  at  a 
d.~ignated  low-altitude  location  if  the 
manufacturer  has  informed  its  dealers 
and  field  representatives  about  the 
terms  of  the  high-altitude  regulations, 
has  not  caused  the  improper  sale  itself. 
and  has  taken  reasonable  action  which 
shall  include,  but  not  be  limited  to, 
either  paragraph  {a)(4)(iv)  (A)  or  (B).  and 
(a)(4)(iv)(C)  of  this  section: 

(A)  Requiring  dealers  in  designated 
low-altitude  locations  to  submit  written 
statements  to  the  manufacturer  signed 
by  the  ultimate  purchaser  that  a  vehicle 
which  is  not  configured  to  meet  low- 
altitude  requirements  will  not  be  used 
principally  at  a  designated  low-altitude 
location:  requiring  dealers  in  counties 
contiguous  to  designated  low-altitude 
locations  to  submit  written  statements 
to  the  manufacturer,  signed  by  the 
ultimate  purchaser  who  represents  to 
the  dealer  in  the  normal  course  of 
business  that  he  or  she  resides  in  a 
designated  low-altitude  location,  that  a 
vehicle  which  is  not  configured  to  meet 
low-altitude  requirements  will  not  be 
used  principally  at  a  designated  low- 
altitude  location;  and  for  each  sale  or 
delivery  of  fleets  of  ten  or  more  such 
vehicles  in  a  low-altitude  location  or  in 
counties  contiguous  to  low-altitude 
locations,  requiring  either  the  selling 
dealer  or  the  delivering  dealer  to  submit 
written  statements  to  the  manufacturer, 
signed  by  the  ultimate  purchaser  who 
represents  to  the  dealer  in  the  normal 
course  of  business  that  he  or  she  resides 
in  a  designated  low-altitude  location, 
that  a  vehicle  which  is  not  configured  to 
meet  low-altitude  requirements  will  not 
be  used  principally  at  a  designated  h*gh- 
altitude  location.  In  addition,  the 
manufacturer  will  make  available  to 
EPA.  upon  reasonable  written  request 
(but  not  more  frequently  than  quarterly, 
unless  EPA  has  demonstrated  that  it  has 
substantial  reason  to  believe  that  an 
improperly  configured  vehicle  has  been 
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sold),  sales,  warranty,  or  other 
information  pertaining  to  sales  of 
vehicles  by  the  dealers  described  above 
maintained  by  the  manufacturer  in  the 
normal  course  of  business  relating  to  the 
altitude  configuration  of  vehicles  and 
the  locations  of  ultimate  purchasers;  or 

(B)  Implementing  a  system  which 
monitors  factory  orders  of  high-altitude 
vehicles  by  low-altitude  dealers,  or 
through  other  means,  identifies  dealers 
that  may  have  sold  or  delivered  a 
vehicle  not  configured  to  meet  the  low- 
altitude  requirements  to  an  ultimate 

purchaser  for  principal  use  at  a 
designated  low-altitude  location;  and 
making  such  information  available  to 
EPA  upon  reasonable  written  request 
(but  not  more  frequently  than  quarterly, 
unless  EPA  has  demonstrated  that  it  has 
substantial  reason  to  believe  that  an 
improperly  configured  vehicle  has  been 
sold);  and 

(C)  Within  a  reasonable  time  after 
receiving  written  notice  from  EPA  or  a 
state  or  local  government  agency  that  a 
dealer  may  have  improperly  sold  or 
delivered  a  vehicle  not  configuied  to 
meet  the  low-altitude  requirements  to  an 
ultimate  purchaser  residing  in  a 
designated  low-altitude  location,  or 
based  on  information  obtained  pursuant 
to  paragraph  {a){4)(iv)  of  this  section 
that  a  dealer  may  have  improperly  sold 
or  delivered  a  significant  number  of 
such  vehicles  to  ultimate  purchasers  so 
residing,  reminding  the  dealer  in  writing 
of  the  requirements  of  these  regulations, 
and,  where  appropriate,  warning  the 
dealer  that  sale  by  the  dealer  of  vehicles 
not  configured  to  meet  low-altitude 
requirements  may  be  contrary  to  the 
terms  of  its  franchise  agreement  with 
the  manufacturer  and  the  dealer 
certification  requirements  of  §  85.2108  of 
this  chapter. 

(5)(i)  For  the  purpose  of  paragraph  (a) 
of  this  section,  a  "designated  high- 
altitude  location"  is  any  county  which 
has  substantially  all  of  its  area  located 
above  1,219  meters  (4,000  feet)  and: 

(A)  Requested  and  extension  past  the 
attainment  date  of  December  31. 1982, 
for  compliance  with  either  the  National 
Ambient  Air  Quality  Standards  for 
carbon  monoxide  or  ozone,  as  indicated 
in  Part  52  (Approval  and  Promulgation 
of  Implementation  Plans)  of  this  title;  or 

(B)  Is  in  the  same  state  as  a  county 
designated  as  a  high-altitude  location 
according  to  paragraph  (a)(5)(i)(A)  of 
this  section. 

(ii)  The  designated  high-altitude 
locations-defined  in  paragraph  (a)(5)(i) 
of  this  section  are  listed  below: 


Addmt 


State  of  Colorado 

Alamosa 


Arapahoe 

Archuleta 

Boulder 

Chaffee 

Cheyenne 

Clear  Creek 

Conejos 

Costilla 

Crowley 

Custer 

Delta 

Denver 

Dolores 

Douglas 

Eagle 

Elbert 

El  Paso 

Fremont 

Garfield 

Gilpin 

Grand 

Gunnison 

Hmsdale 

Huerfano 

fackson 

lefferson 

Kit  Carson 


Carson  City 
Douglas 

Elko 

E.smeraida 

Eureka 

Humboldt 

Lander 

Lincoln 


Uke 

La  Plata 

Larimer 

Las  Animas 

Lincoln 

Mesa 

Mineral 

Moffat 

.Montezuma 

Montrose 

Morgan 

Otaro 

Ouray 

Park 

Pitlon 

Pueblo 

Rio  Blanco 

Rio  Grande 

Routt 

Saguache 

San  luan 

San  Miguel 

Summit 

Teller 

Washington 

Weld 


State  of  Nevada 


Lyon 

Mineral 

Nye 

Pershing 

Storey 

Washoe 

White  Pine 


BemaliUo 

Catron 

Colfax 

Curry 

De  Baca 

Grant 

Guadalupe 

Harding 

Hidalgo 

Lincoln 

Los  Alamos 

Luna 

McKinley 

.Mora 


Beaver 

Box  Elder 

Cache 

Carbon 

Daggett 

Davis 

Duchesne 

Emery 

Garfield 

Grand 

Iron 

Juab 

Kane 

Millard 


State  of  New  Mexico 

Otero 

Rio  Amba 

RooBRvelt 

Sandoval 

San  Juan 

San  Miguel 

Santa  Fe 

Sierra 

Socorro 

Taos 

Torrance 

Union 

Valencia 


State  of  Utah 

Morgan 

Piute 

Rich 

Salt  Uke 

San  |uan 

Sanpete 

Sevier 

Summit 

Toofle 

Uintah 

Utah 

Wasatch 

Wayne 

Weber 


(iii)  For  the  purpose  of  paragraph  (a) 
of  this  section,  a  "designated  low- 
altitude  location"  is  any  county  which 
has  substantially  all  of  its  area  located 
below  1,219  meters  (4,000  feet). 

(iv)  The  designated  low-altitude 
locations  so  defined  include  all  counties 
in  the  United  States  which  are  not  listed 
in  eithir  paragraph  [a)(5)(ii)  of  this 
section  or  in  the  list  below: 


State  of  Arizona 

Apache 

Navajo 

Cochise 

Yavapai 

Coconino 

Slate  of  Idaho 

Bannock 

Franklin 

Bear  Lake 

Fremont 

Bingham 

lefferson 

Blaine 

Lemhi 

Bonneville 

Madison 

Butte 

Minidoka 

Camas 

Oneida 

Caribou 

Power 

Cassia 

Treton 

Clark 

Valley 

Custer 

Stale  of  Montana 

Beaverhead 

.Meagher 

Deer  Lodge 

Park 

Gallatin 

Powell 

lefferson 

Silver  Bow 

Judith  Basin 

Wheatland 

Madison 

State  of  Nebraska 

Banner 

Kimball 

Cheyenne 

Sioux 

State  of  Oregon 

Harney 

Lake 

Klamath 

State  of  Texas 

|eff  Davis 

Parmer 

Hud.spelh 

State  of  Wyoming 

Albany 

Natrona 

Campbell 

Niobrara 

Carbon 

Park 

Converse 

Platte 

Fremont 

Sublette 

Goshen 

Sweetwater 

Hoi  Springs 

Teton 

Johnson 

Uinta 

Laramie 

Washakie 

Lincoln 

Weston 

(6)  Catalyst-equipped  vehicles, 
otherwise  covered  by  a  certificate, 
which  are  driven  outside  the  United 
States.  Canada,  and  Mexico  will  be 
presumed  to  have  been  operated  on 
leaded  gasoline  resulting  in  deactivation 
of  the  catalysts.  If  these  vehicles  are 
imported  or  offered  for  importation 
without  retrofit  of  the  catalyst,  they  will 
be  considered  not  to  be  within  the 
coverage  of  the  certificate  unless 
included  in  a  catalyst  control  program 
operated  by  a  manufacturer  nr  a  United 
States  Government  agency  and 
approved  by  the  Administrator. 

(7)  For  incomplete  light-duty  trucks,  a 
certificate  covers  only  those  new  motor 
vehicles  which,  when  completed  by 
having  the  primary  load-carrying  device 
or  container  attached,  conform  to  the 
maximum  curb  weight  and  frontal  area 
limitations  described  in  the  application 
for  certification  as  required  in  §  86.091- 
21(d). 

(8)  For  heavy-duty  engines,  a 
certificate  covers  only  those  new  motor 
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vehicle  e-igincs  installed  in  heavy-duty 
vehicles  which  conform  to  the  minimum 
gross  vehicle  weight  rating,  curb  weight, 
or  frontal  area  limitations  for  heavy- 
duty  vehicles  described  in  §  86.082-2. 

(9)  Fur  incomplete  gasolme-fueled 
heavy-duty  vehicles  a  certificate  covers 
only  those  new  motor  vehicles  which, 
when  completed,  conform  to  the 
nominal  maximum  fuel  tank  capacity 
limitations  as  described  in  the 
application  for  certification  as  required 
in  §  86.091-21(e). 

(10)  For  diesel  light-duty  vehicle  and 
diesel  light-duty  truck  families,  or  diesel 
heavy-duty  engine  familes,  which  are 
included  in  a  particulate  averaging 
program,  the  manufacturer's  production- 
weighted  average  of  the  particulate 
emission  limits  of  all  engine  families  in  a 
participating  class  or  classes  shall  not 
exceed  the  applicable  diesel  particulate 
standard,  or  the  composite  particulate 
standard  defined  in  §  86.085-2,  as 
appropriate,  at  the  end  of  the  model 
year,  as  determined  in  accordance  with 
40  CFR  Part  86.  The  certificate  shall  be 
void  ab  initio  for  those  vehicles  causing 
any  exccedance  of  the  particulate 
standard. 

(11)  For  light-duty  truck  families,  or 
heavy-duty  engine  families,  which  are 
included  in  a  NO^  averaging  program, 
the  manufactu.rer's  production-weighted 
average  of  the  NO,  emission  limits  of  all 
such  engine  families  shall  not  exceed 
the  applicable  NO,  emission  standard, 
or  the  composite  NO,  emission  standard 
defined  in  §  86.088-2,  as  appropriate,  at 
t!ie  end  of  the  model  year,  as 
determined  in  accordance  with  40  CFR 
I'art  86.  The  certificate  shall  be  void  ab 
initio  for  those  vehicles  causing  any 
evceedance  of  the  NO,  standard. 

(b)(1)  The  Administrator  will 
dttermine  whether  a  vehicle  (or  engine] 
covered  by  the  application  complies 
with  applicable  standards  (or  family 
particulate  emission  limit,  or  family  NO, 
emission  limit,  as  appropriate)  by 
ohser\ir.g  the  following  relationships: 

(i)  Lii;ht-duty  vehicles.  (A)  The 
durability-data  vehicle(s)  selected  under 
§  86.085-24(c)(l)(i)  shall  represent  all 
vehicles  of  the  same  engine-system 
combination. 

(B)  The  emission-data  vehicle{s) 
selected  under  §  86.085-24(b)(l)  (ii) 
through  [w]  shall  represent  all  vehicles 
of  the  same  engine-system  combination 
as  applicable. 

(C|  The  emission-data  vehicle{s) 
selected  under  §  86.085-24(b)(l)(vii)  (A) 
and  (B)  shall  represent  all  vehicles  of 
the  same  evaporate  control  system 
within  the  evaporative  family. 

(ii)  Lii^ht-duty  trucks.  (A)  The 
emission-data  vehicle(s)  selected  under 
§  86.085-24(b)(l)(ii).  shall  represent  all 


vehicles  of  the  same  engine-system 
combination  as  applicable. 

(B)  The  emission-data  vehicle(s) 
selected  under  §  86.085-24(b)(l)(vii)  (A) 
and  (B)  shall  represent  all  vehicles  of 
the  same  evaporative  control  system 
within  the  evaporative  family. 

(C)  The  emission-data  vehiclefs) 
selected  under  §  86.08&-24(b)(l){v)  shall 
represent  all  vehicles  of  the  same 
engine-system  combination  as 
applicable. 

(D)  The  emission-data  vehicle(s) 
selected  under  §  86.085-24(b)(l)(viii) 
shall  represent  all  vehicles  of  the  same 
evaporative  control  system  within  the 
evaporative  emission  family,  as 
applicable. 

(iii)  Heavy-duty  engines.  (A)  A 
gasoline-fueled  emission-data  test 
engine  selected  under  §  86.085- 
24(b)(2)(iv)  shall  represent  all  engines  in 
the  same  family  of  the  same  engine 
displacement-exhaust  emission  control 
system  combination. 

(B)  A  gasoline-fueled  emission-data 
test  engine  selected  under  §  86.085- 
24(b)(2)(iii)  shall  represent  all  engines  in 
the  same  engine  family  of  the  same 
engine  displacement-exhaust  emission 
control  system  combination. 

(C)  A  diesel  emission-data  test  engine 
selected  under  §  86.085-24{b)(3)(ii)  shall 
represent  all  engines  in  the  same  engine- 
system  combination. 

(D)  A  diesel  emission-data  test  engine 
selected  under  §  86.085-24(b)(3)(iii)  shall 
represent  all  engines  of  that  emission 
control  system  at  the  rated  fuel  delivery 
of  the  test  engine. 

(iv)  Gasoline-fueled  heavy-duty 
vehicles.  A  statement  of  compliance 
submitted  under  §  86.088-23(b)(4)(i)  or 
(ii)  shall  represent  all  vehicles  in  the 
same  evaporative  emission  family- 
evaporative  emission  control  system 
combination. 

(2)  The  Administrator  will  proceed  as 
in  paragraph  (a)  of  this  section  with 
respect  to  the  vehicles  (or  engines) 
belonging  to  an  engine  family  or  engine 
family-evaporative  emission  family 
combination  (as  applicable),  all  of  which 
comply  with  all  applicable  standards  (or 
family  emission  limits,  as  appropriate). 

(3)  If.  after  a  review  of  the  test  reports 
and  data  submitted  by  the  manufacturer, 
data  derived  from  any  additional  testing 
conducted  pursuant  to  §  86.091-29,  data 
or  information  derived  from  any 
inspection  carried  out  under  §  86.078- 
7(c)  or  any  other  pertinent  data  or 
information,  the  Administrator 
determines  that  one  or  more  test 
vehicles  (or  test  engines)  of  the 
certification  test  fleet  do  not  meet 
applicable  standards  (or  family 
particulate  emission  limits,  as 
appropriate),  he  will  notify  the 


manufacturer  in  writing  setting  forth  the 
basis  for  his  determination.  Within  30 
days  following  receipt  of  the 
notification,  the  manufacturer  may 
request  a  hearing  on  the  Administrator's 
determination.  The  request  shall  be  in 
writing,  signed  by  an  authorized 
representative  of  the  manufacturer  and 
shall  include  a  statement  specifying  the 
manufacturer's  objections  to  the 
Administrator's  determination  and  data 
in  support  of  such  objections.  If,  after  a 
review  of  the  request  and  supporting 
data,  the  Administrator  finds  that  the 
request  raises  a  substantial  factual 
issue,  he  shall  provide  the  manufacturer 
a  hearing  in  accordance  with  §  86.078-6 
with  respect  to  such  issue. 

(4)  For  light-duty  vehicles  and  light- 
duty  trucks  the  manufacturer  may.  at  its 
option,  proceed  with  any  of  the 
following  alternatives  with  respect  to  an 
emission-data  vehicle  determined  not  m 
compliance  with  all  applicable  standard 
(or  family  particulate  emission  limits,  or 
family  NO,  emission  limits,  as 
appropriate)  for  which  it  was  tested: 

(i)  Request  a  hearing  under  §  86.078-6; 
or 

(ii)  Remove  the  vehicle  configuration 
(or  evaporative  vehicle  configuration,  as 
applicable)  which  failed,  from  his 
application; 

(A)  If  the  failed  vehicle  was  tested  for 
compliance  with  exhaust  emission 
standards  (or  the  family  particulate 
emission  limit,  or  the  family  NO, 
emission  limit,  as  appropriate)  only:  The 
Administrator  may  select,  in  place  of  the 
failed  vehicle,  in  accordance  with  the 
selection  criteria  employed  m  selecting 
the  failed  vehicle,  a  new  emission-data 
vehicle  to  be  tested  for  exhaust  emission 
compliance  only. 

(B)  If  the  failed  vehicle  was  tested  for 
compliance  with  both  exhaust  and 
evaporative  emission  standards:  The 
Administrator  may  select,  in  place  of  the 
failed  vehicle,  in  accordance  with  the 
selection  criteria  employed  in  selecting 
the  failed  vehicle,  a  new  emission-data 
vehicle  which  will  be  tested  for 
compliance  with  both  exhaust  and 
evaporative  emission  standards.  If  one 
vehicle  cannot  be  selected  in 
accordance  with  the  selection  criteria 
employed  in  selecting  the  failed  vehicle, 
then  two  vehicles  may  be  selected  [i.e., 
one  vehicle  to  satisfy  the  exhaust 
emission  vehicle  selection  criteria  and 
one  vehicle  to  satisfy  the  evaporative 
emission  vehicle  selection  criteria).  The 
vehicle  selected  to  satisfy  the  exhaust 
emission  vehicle  selection  criteria  will 
be  tested  for  compliance  with  exhaust 
emission  standards  (or  family  emission 
limits,  as  appropriate)  only  The  vehicle 
selected  to  satisfy  the  evaporative 
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emission  vehicle  selection  criteria  will 
be  tested  for  compliance  with  both 
exhaust  and  evaporative  emission 
standards;  or 

(iii)  Remove  the  vehicle  configuration 
(or  evaporative  vehicle  configuration,  as 
applicable!  which  failed  from  the 
application  and  add  a  vehicle 
configurationfs)  (or  evaporative  vehicle 
configuration(s),  as  applicable)  not 
previously  listed.  The  Administrator 
may  require,  if  applicable,  that  the  failed 
vehicle  be  modified  to  the  new  engine 
code  (or  evaporative  emission  code,  as 
applicable)  and  demonstrate  by  testing 
that  it  meets  applicable  standards  (or 
the  family  particulate  emission  limit,  or 
the  family  NO,  emission  limit,  as 
appropriate)  for  which  it  was  originally 
tested.  In  addition,  the  Administrator 
may  select,  in  accordance  with  the 
vehicle  selection  criteria  given  in 
§  86.085-24(b),  a  new  emission-data 
vehicle  or  vehicles.  The  vehicles 
selected  to  satisfy  the  exhaust  emission 
vehicle  selection  criteria  will  be  tested 
for  compliance  with  exhaust  emission 
standards  (or  the  family  particulate 
emission  limit,  or  the  family  NO, 
emission  limit,  as  appropriate)  only.  The 
vehicle  selected  to  satisfy  the 
evaporative  emission  vehicle  selection 
criteria  will  be  tested  for  compliance 
with  both  exhaust  and  evaporative 
emission  standards  (or  the  family 
particulate  emisson  limit,  or  the  family 
NO,  emission  limit,  as  appropriate);  or 

(iv)  Correct  a  component  or  system 
malfunction  and  show  that  with  a 
correctly  functioning  system  or 
component  the  failed  vehicle  meets 
applicable  standards  (or  the  family 
particulate  emission  limit,  or  the  family 
NO,  emission  limit,  as  appropriate)  for 
which  it  was  originally  tested.  The 
Administrator  may  require  a  new 
emission-data  vehicle,  of  identical 
vehicle  configuration  (or  evaporative 
vehicle  configuration,  as  applicable)  to 
the  failed  vehicle,  to  be  operated  and 
tested  for  compliance  with  the 
applicable  standards  (or  the  family 
particulate  emission  limit,  or  the  family 
NO,  emission  hmit,  as  appropriate)  for 
which  the  failed  vehicle  was  originally 
tested. 

(5)  For  heavy-duty  engines  the 
manufacturer  may.  at  his  option, 
proceed  with  any  of  the  following 
alternatives  with  respect  to  any  engine 
family  represented  by  a  test  engine(p) 
determined  not  in  complinace  with 
applicable  standards  (or  family  emission 
limit,  as  appropriate): 

(i)  Request  a  hearing  under  §  80.078-6; 
or 

(ii)  Delete  from  the  application  for 
certification  the  engines  represented  by 
the  failing  test  engine.  (Engines  so 


deleted  may  be  included  in  a  later 
request  for  certification  under  §  86.079- 
32.)  The  Administrator  may  then  select 
in  place  of  each  failing  engine  an 
alternate  engine  chosen  in  accordance 
with  selection  criteria  employed  in 
selecting  the  engine  that  failed;  or 

(iii)  Modify  the  test  engine  and 
demonstrate  bi?  testing  that  it  meets 
applicable  standards.  Another  engine 
which  is  in  all  material  respect  the  same 
as  the  first  engine,  as  modified,  may 
then  be  operated  and  tested  in 
accordance  with  applicable  test 
procedures. 

(6)  If  the  manufacturer  does  not 
request  a  hearing  or  present  the  required 
data  under  paragraphs  (b)(4)  or  (b)(5)  of 
this  section  (as  applicable)  of  tfiis 
section,  the  Administrator  will  deny 
certification. 

(c)  (1)  Notwithstanding  the  fact  that 
any  certification  vehicle(s)  (or 
certification  engine(s))  may  comply  with 
other  provisions  of  this  subpart,  the 
Administrator  may  withhold  or  deny  the 
issuance  of  a  certificate  of  conformity 
(or  suspend  or  revoke  any  such 
certificate  which  has  been  issued)  with 
respect  to  any  such  vehicle(s)  (or 
cngine(s))  if: 

(i)  The  manufacturer  submits  false  or 
incomplete  information  in  his 
application  for  certification  thereof; 

(ii)  The  manufacturer  renders 
inaccurate  any  test  data  which  he 
submits  pertaining  thereto  or  otherwise 
circumvents  the  intent  of  the  Act.  or  of 
this  part  with  respect  to  such  vehicle  (or 
engine); 

(iii)  Any  EPA  Enforcement  Officer  is 
denied  access  on  the  terms  specified  in 
§  86.078-7(c)  to  any  facility  or  portion 
thereof  which  contains  any  of  the 
following: 

(A)  The  vehicle  (or  engine): 

(B)  Any  components  used  or 
considered  for  use  in  its  modification  or 
buildup  into  a  certification  vehicle  (or 
certification  engine); 

(C)  Any  production  vehicle  (or 
production  engine)  which  is  or  will  be 
claimed  by  the  manufacturer  to  be 
covered  by  the  certificate; 

(D)  Any  step  in  the  construction  of  a 
vehicle  (or  engine)  described  in 
paragraph  (c)(iii)(C)  of  this  section; 

(E)  Any  records,  documents,  reports, 
or  histories  required  by  this  part  to  be 
kept  concerning  any  of  the  above; 

(iv)  Any  EPA  Enforcement  Officer  is 
denied  "reasonable  assistance"  (as 
defined  in  §  86.07&-7(c))  in  examining 
any  of  the  items  listed  in  paragraph 
(c)(l)(iii)  of  this  section. 

(2)  The  sanctions  of  withholding, 
denying,  revoking,  or  suspending  of  a 
certificate  may  be  imposed  for  the 
reasons  in  paragraphs  (c)[l)(i),(ii).(iii) 


or 


(iv)  of  this  section  only  when  the 
infraction  is  substantial. 

(3)  In  any  case  in  which  a 
manuf.icturer  knowingly  submits  false 
or  inaccurate  information  or  knowingly 
renders  inaccurate  or  invalid  any  test 
data  or  commits  any  other  fraudulent 
acts  and  such  acts  contribute 
substantially  to  the  Administrator's 
decision  to  issue  a  certificate  of 
conformity,  the  Administrator  may  deem 
such  certificate  void  ab  initio. 

(4)  In  any  case  in  which  certification 
of  a  vehicle  (or  engine)  is  proposed  to  be 
withheld,  denied,  revoked,  or  suspended 
under  paragraph  (c)(l)(iii)  or  (iv)  of  this 
section,  and  in  which  the  Administrator 
has  presented  to  the  manufacturer 
involved  reasonable  evidence  that  a 
violation  of  §  86.07&-7(c)  in  fact 
occurred,  the  manufacturer,  if  he  wishes 
to  contend  that,  even  though  the 
violation  occurred,  the  vehicle  (or 
engine)  in  question  was  not  involved  in 
the  violation  to  a  degree  that  would 
warrant  withholding,  denial,  revocation. 
or  suspension  of  certification  under 
either  paragraph  (c)(l)(iii)  or  (iv)  of  this 
section,  shall  have  the  burden  of 
establishing  that  contention  to  the 
satisfacUon  of  the  Administrator. 

(5)  Any  revocation  or  suspension  of 
certification  under  paragraph  (c)(1)  of 
this  section  shall: 

(i)  Be  made  only  after  the 
maiiufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with  §  86.07&-6 
hereof 

(ii)  Extend  no  further  than  to  forbid 
the  introduction  into  commerce  of 
vehicles  (or  engines)  previously  covered 
by  the  certification  which  are  still  in  the 
hands  of  the  manufacturer,  except  in 
cases  of  such  fraud  or  other  misconduct 
as  makes  the  certificafion  invalid  ah 
initio. 

(6)  The  manufacturer  may  request  in 
the  form  and  manner  specified  in 
paragraph  (b)(3)  of  this  section  that  any 
determination  made  by  the 
Administrator  under  paragraph  (c)(1)  of 
this  section  to  withhold  or  deny 
certification  be  reviewed  in  a  hearing 
conducted  in  accordance  with  §  86.07a- 
6.  If  the  Administrator  finds,  after  a 
review  of  the  request  and  supporting 
data,  that  the  request  raises  a 
substantial  factual  issue,  he  will  grant 
the  request  with  respect  to  such  issue. 

(d)(1)  For  light-duty  vehicles. 
Notwithstanding  the  fact  that  any 
vehicle  configuration  or  engine  family 
may  be  covered  by  a  valid  outstanding 
certificate  of  conformity,  the 
Administrator  may  suspend  such 
outstanding  certificate  of  conformity  in 
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whole  or  in  part  with  respect  to  such 
vehicle  configuration  or  engine  family  if: 

(i)  The  manufacturer  refuses  to 
comply  with  the  provisions  of  a  test 
order  issued  by  the  Administrator 
pursuant  to  §  86.603;  or 

(ii)  The  manufacturer  refuses  to 
comply  with  any  of  the  requirements  of 
§  86.603:  or 

(iii)  The  manufacturer  submits  false  or 
incomplete  information  in  any  report  or 
information  provided  pursuant  to  the 
requirements  of  §  86.609:  or 

(iv)  The  manufacturer  renders 
inaccurate  any  test  data  which  he 
submits  pursuant  to  §  86.609:  or 

(v)  Any  EPA  Enforcement  Officer  is 
denied  access  to  a  facility  on  the  terms 
specified  in  §  86.606:  or 

(vi)  Any  EPA  Enforcement  Officer  is 
denied  the  opportunity  on  the  terms 
specified  in  §  86.606.  to: 

(A)  Monitor  vehicle  selection  pursuant 
to  §  86.607.  or 

(B)  Select  vehicles  for  testing  pursuant 
to  §  86.607,  or 

(C)  Monitor  vehicle  testing  performed 
to  satisfy  any  of  the  requirements  of  this 
part;  or 

(vii)  Any  EPA  Enforcement  Officer  is 
denied  "reasonable  assistance"  as 
defined  in  §  86.606  in  examining  any  of 
the  items  listed  in  that  section;  or 

(viii)  The  manufacturer  refuses  to 
comply  with  the  requirements  of 
§§  86.604(a),  86.605,  and  86.607.  86.608. 
86.610.  or  86.611. 

(2)  The  sanction  of  suspending  a 
certificate  may  not  be  imposed  for  the 
reasons  in  paragraph  (d)(1)  (i).  (ii),  or 
(viii)  of  this  section  where  such  refusal 
is  caused  by  conditions  and 
circumstances  outside  the  control  of  the 
manufacturer  which  renders  it 
impossible  to  comply  with  those 
requirements.  Such  conditions  and 
circumstances  shall  include,  but  not  be 
limited  to.  any  uncontrollable  factors 
which  results  in  the  temporary 
unavailability  of  equipment  and 
personnel  needed  to  conduct  the 
required  tests,  such  as  equipment 
breakdown,  or  failure,  or  illness  of 
personnel,  but  shall  not  include  failure 
of  the  manufacturer  to  adequately  plan 
for  and  provide  the  equipment  and 
personnel  needed  to  conduct  the  tests. 
The  manufacturer  will  bear  the  burden 
of  establishing  the  presence  of  the 
conditions  and  circumstances  required 
by  this  paragraph. 

(3)  The  sanctions  of  suspending  a 
certificate  may  be  imposed  for  the 
reasons  in  paragraph  (d)(1)  (lii).  (iv).  (v), 
(vi).  or  (vii)  of  this  section  only  when  the 
infraction  is  substantial. 

(4)  In  any  case  in  which  a 
manufacturer  knowingly  submitted  false 
or  inaccurate  information  or  knowingly 


rendered  inaccurate  any  test  data  or 
committed  any  other  fraudulent  acts, 
and  such  acts  contributed  substantially 
to  the  Administrator's  original  decision 
not  to  suspend  or  revoke  a  certificate  of 
conformity  in  whole  or  in  part,  the 
Administrator  may  deem  such 
certificate  void  from  the  date  of  such 
fraudulent  act. 

(5)  In  any  case  in  which  certification 
of  a  vehicle  is  proposed  to  be  suspended 
under  paragraph  (d)(1)  (v),  (vi).  or  (vii)  of 
this  section,  and  in  which  the 
Administrator  has  presented  to  the 
manufacturer  involved  reasonable 
evidence  that  a  violation  of  |  86.606  in 
fact  occurred,  the  manufacturer,  if  he 
wishes  to  contend  that  even  though  the 
violation  occurred,  the  vehicle 
configuration  or  engine  family  in 
question  was  not  involved  in  the 
violation  to  the  degree  that  would 
warrant  suspension  of  certification 
under  either  paragraph  (d)(1)  (v),  (vi).  or 
(vii)  of  this  section,  shall  have  the 
burden  of  establishing  that  contention  to 
the  satisfaction  of  the  Administrator. 

(6)  Any  suspension  of  certification 
under  paragraph  (d)(1)  of  this  section 
shall: 

(i)  Be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with  §  86.613 
hereof,  and 

(ii)  Not  apply  to  vehicles  no  longer  in 
the  hands  of  the  manufacturer. 

(e)  For  light-duty  trucks  and  heavy- 
duty  engines.  (1)  Notwithstanding  the 
fact  that  any  vehicle  configuration  or 
engine  family  may  be  covered  by  a  valid 
outstanding  certificate  of  conformity,  the 
Administrator  may  suspend  such 
outstanding  certificate  of  conformity  in 
whole  or  in  part  with  respect  to  such 
vehicle  or  engine  configuration  or  engine 
family  if; 

(i)  The  manufacturer  refuses  to 
comply  with  the  provisions  of  a  test 
order  issued  by  the  Administrator 
pursuant  to  §  86.1003;  or 

(ii)  The  manufacturer  refuses  to 
comply  with  any  of  the  requirements  of 
§  86.1003;  or 

(iii)  The  manufacturer  submits  false  or 
incomplete  information  in  any  report  or 
information  provided  pursuant  to  the 
requirements  of  §  86.1009:  or 

(iv)  The  manufacturer  renders 
inaccurate  any  test  data  submitted 
pursuant  to  §  86.1009;  or 

(v)  Any  EPA  Enforcement  Officer  is 
denied  the  opportunity  to  conduct 
activities  related  to  entry  and  access  as 
authorized  in  §  86.1006  of  this  part  and 
in  a  warrant  or  court  order  presented  to 
the  manufacturer  or  the  party  in  charge 
of  a  facility  in  question;  or 


(vi)  EPA  Enforcement  Officers  are 
unable  to  conduct  activities  related  to 
entry  and  access  as  authorized  in 
§  86.1006  of  this  part  because  a 
manufacturer  has  located  a  facility  in  a 
foreign  jurisdiction  where  local  law 
prohibits  those  activities;  or 

(vii)  The  manufacturer  refuses  to  or  in 
fact  does  not  comply  with  the 
requirements  of  §§  86.1004(a).  86.1005. 
86  1007.  86  1008.  86.1010.  86.1011.  or 
86.1013. 

(2)  The  sanction  of  suspending  a 
certificate  may  not  be  imposed  for  the 
reasons  in  paragraphs  (e)(l)(i).  (ii).  or 
(vii)  of  this  section  where  such  refusal  or 
denial  is  caused  by  conditions  and 
circumstances  outside  the  control  of  the 
manufacturer  which  renders  it 
impossible  to  comply  with  those 
requirements.  Such  conditions  and 
circumstances  shall  include,  but  are  not 
limited  to.  any  uncontrollable  factors 
which  result  in  the  temporary 
unavailability  of  equipment  and 
personnel  needed  to  conduct  the 
required  tests,  such  as  equipment 
breakdown  or  failure  or  illness  of 
personnel,  but  shall  not  include  failure 
of  the  manufacturers  to  adequately  plan 
for  and  provide  the  equipment  and 
personnel  needed  to  conduct  the  tests. 
The  manufacturer  will  bear  the  burden 
of  establishing  the  presence  of  the 
conditions  and  circumstances  required 
by  this  paragraph. 

(3)  The  sanction  of  suspending  a 
certificate  may  be  imposed  for  the 
reasons  outlined  in  paragraph  (e)(1)  (iii), 
(iv),  or  (v)  of  this  section  only  when  the 
infraction  is  substantial 

(4)  In  any  case  in  which  a 
manufacturer  knowingly  submitted  false 
or  inaccurate  information  or  knowingly 
rendered  inaccurate  any  test  data  or 
committed  any  other  fraudulent  acts, 
and  such  acts  contributed  substantially 
to  the  Administrator's  original  decision 
not  to  suspend  or  revoke  a  certificate  of 
conformity  in  whole  or  in  part,  the 
Administrator  may  deem  such 
certificate  void  from  the  date  of  such 
fraudulent  act. 

(5)  In  any  case  in  which  certification 
of  a  light-duty  truck  or  heavy-duty 
engine  is  proposed  to  be  suspended 
under  paragraph  (e)(l)[v)  of  this  section 
and  in  which  the  Administrator  has 
presented  to  the  manufacturer  involved 
reasonable  evidence  that  a  violation  of 
§  86.1006  in  fact  occurred,  if  the 
manufacturer  wishes  to  contend  that. 
although  the  violation  occurred,  the 
vehicle  or  engine  configuration  or  engine 
family  in  question  was  not  involved  in 
the  violation  to  a  degree  that  would 
warrant  suspension  of  certification 
under  paragraph  (e)(l)(v)  of  this  section, 
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he  shall  have  the  burden  of  establishing 
that  contention  to  the  satisfaction  of  the 
Administrator. 

(6)  Any  suspension  of  certification 
under  paragraph  (e)(1)  of  this  section 
shall: 

(i)  Be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with  §  86.1014, 
and 

(ii)  Not  apply  to  vehicles  or  engines  no 
longer  in  the  hands  of  the  manufacturer. 

(7)  Any  voiding  of  a  certificate  of 
conformity  under  paragraph  (e)(4)  of  this 
section  shall  be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with  §  86.1014. 

27.  A  new  §  86.08ft-35  is  added,  to 
read  as  follows: 

§86.088-35    LaiMUng. 

(a)  The  manufacturer  of  any  motor 
vehicle  (or  motor  vehicle  engine)  subject 
to  the  applicable  emission  standards 
(and  family  particulate  emission  limits 
and  family  NO,  emission  limits,  as 
appropriate]  of  this  subpart  shall,  at  the 
time  of  manufacture,  affix  a  permanent 
legible  label,  of  the  type  and  in  the 
manner  described  below,  containing  the 
information  hereinafter  provided,  to  all 
production  models  of  such  vehicles  (or 
engines)  available  for  sale  to  the  public 
and  covered  by  a  certificate  of 
conformity  under  §  86.088-30(a). 

(1)  Light-duty  vehicles,  (i)  A 
permanent,  legible  label  shall  be  affixed 
in  a  readily  visible  position  in  the  engine 
compartment. 

(ii)  The  label  shall  be  affixed  by  the 
vehicle  manufacturer  who  has  been 
issued  the  certificate  of  conformity  for 
such  vehicle,  in  such  a  manner  that  it 
cannot  be  removed  without  destroying 
or  defacing  the  label.  The  label  shall  not 
be  affixed  to  any  equipment  which  is 
easily  detached  from  such  vehicle. 

(iii)  The  label  shall  contain  the 
following  information  lettered  in  the 
English  language  in  block  letters  and 
numerals,  which  shall  be  of  a  color  that 
contrasts  with  the  background  of  the 
label: 

(A)  The  label  heading:  Vehicle 
Emission  Control  Information: 

(B)  Full  corporate  name  and 
trademark  of  manufacturer; 

(C)  Engine  displacement  (in  cubic 
inches),  engine,  family  identification  and 
evaporative  family  identification; 

(D)  Engine  tune-up  specifications  and 
adjustments,  as  recommended  by  the 
manufacturer  in  accordance  with  the 
applicable  emission  standards  (or  family 
particulate  emission  limit,  as 
applicable),  including  but  not  limited  to 
idle  spe€d(s).  ignition  timing,  the  idle 


air-fuel  mixture  setting  procedure  and 
valve  [e.g..  idle  CO,  idle  air-fuel  ratio, 
idle  speed  drop),  high  idle  speed,  initial 
injection  timing,  and  valve  lash  (as 
applicable),  as  well  as  other  parameters 
deemed  necessary  by  the  manufacturer. 
These  specifications  should  indicate  the 
proper  transmission  position  during 
tune-up  and  what  accessories  [e.g.,  air 
conditioner),  if  any,  should  be  in 
operation; 

(E)  An  unconditional  statement  of 
compliance  with  the  appropriate  model 
year  U.S.  Environmental  Protection 
Agency  regulations  which  apply  to  light- 
duty  vehicles; 

(F)  For  vehicles  which  are  part  of  the 
diesel  particulate  averaging  program, 
the  family  particulate  emission  limit  to 
which  the  vehicle  is  certified; 

(G)  For  vehicles  that  have  been 
exempted  from  compliance  with  the 
emission  standards  at  high  altitude,  as 
specified  in  §  86.087-8(h), 

(7)  A  highlighted  statement  [e.g., 
underscored  or  boldface  letters)  that  the 
vehicle  is  certified  to  applicable 
emission  standards  at  low  altitude  only, 

[2]  A  statement  that  the  vehicle's 
unsatisfactory  performance  under  high- 
altitude  conditions  makes  it  unsuitable 
for  principal  use  at  high  altitude,  and 

[3]  A  statement  that  the  emission 
performance  warranty  provisions  of  40 
CFR  Part  85,  Subpart  V  do  not  apply 
when  the  vehicle  is  tested  at  high 
altitude,  and 

(H)  For  vehicles  that  have  been 
exempted  from  compliance  with  the 
emission  standards  at  low  altitude,  as 
specified  in  §  86.087-8(i), 

[1]  A  highlighted  statement  [e.g., 
underscored  or  boldface  letters)  that  the 
vehicle  is  certified  to  applicable 
emission  standards  at  high  altitude  only, 
and 

[2]  A  statement  that  the  emission 
performance  warranty  provisions  of  40 
CFR  Part  85,  Subpart  V  do  not  apply 
when  the  vehicle  is  tested  at  low 
altitude. 

(2)  Light-duty  trucks,  (i)  A  legible, 
permanent  label  shall  be  affixed  in  a 
readily  visible  position  in  the  engine 
compartment. 

(ii)  The  label  shall  be  affixed  by  the 
vehicle  manufacturer  who  has  been 
issued  the  certificate  of  conformity  for 
such  vehicle,  in  such  a  manner  that  it 
cannot  be  removed  without  destroying 
or  defacing  the  label.  The  label  shall  not 
be  affixed  to  any  equipment  which  is 
easily  detached  from  such  vehicle. 

(iii)  The  label  shall  contain  the 
following  information  lettered  in  the 
English  language  in  block  letters  and 
numerals,  which  shall  be  of  a  color  that 
contrasts  with  the  background  of  the 
label. 


(A)  The  label  heading:  Important 
Vehicle  Information; 

(B)  Full  coroprate  name  and 
trademark  of  manufacturer: 

(C)  Engine  displacement  (in  cubic 
inches)  and  engine  family  identification; 

(D)  Engine  tune-up  specifications  and 
adjustments,  as  recommended  by  the 
manufacturer  in  accordance  with  the 
apphcable  emission  standards  (or  family 
particulate  limit,  as  appropriate), 
including  but  not  limited  to  idle 
speed(s),  ignition  fiming,  the  idle  air-fuel 
mixture  setting  procedure  and  value 
[e.g..  idle  CO,  idle  air-fuel  ratio,  idle 
speed  drop),  high  idle  speed,  initial 
injection  timing,  and  valve  lash  (as 
apphcable),  as  well  as  other  parameters 
deemed  necessary  by  the  manufacturer. 
These  specifications  should  indicate  the 
proper  transmission  position  during 
tune-up  and  what  accessories  [e.g.,  air 
conditioner),  if  any,  should  be  in 
operation.  If  adjustments  or 
modifications  to  the  vehicle  are 
necessary  to  insure  compliance  with 
emission  standards  (or  family 
particulate  limit,  or  family  NO,  emission 
limit,  as  appropriate)  at  either  high  or 
low  altitude,  the  manufacturer  shall 
either  include  the  instructions  for  such 
adjustments  on  the  label,  or  indicate  on 
the  label  where  instructions  for  such 
adjustments  may  be  found.  The  label 
shall  indicate  whether  the  engine  tune- 
up  or  adjustment  specifications  are 
applicable  to  high  altitude,  low  altitude 
or  both;  * 

(E)  The  prominent  statement:  "This 
vehicle  conforms  to  U.S.  EPA 
regulations  applicable  to  19— Model 
Year  New  Light-Duty  Trucks." 

(Fj  If  the  manufacturer  is  provided  an 
alternate  useful-life  period  under  the 
provisions  of  §  86.088-21  (f),  the 
prominent  statement:  "This  vehicle  has 
been  certified  to  meet  U.S.  EPA 
standards  for  a  useful-life  period  of  — 

years  or miles  of  operation, 

whichever  occurs  first.  This  vehicle's 
actual  life  may  vary  depending  on  its 
service  application."  The  manufacturer 
may  alter  this  statement  only  to  express 
the  assigned  alternate  useful  life  in 
terms  other  than  years  of  miles  [e.g.. 
hours,  or  miles  only); 

(G)  A  statement,  if  applicable,  that  the 
adjustments  or  modifications  indicated 
on  the  label  are  necessary  to  ensure 
emission  control  compliance  at  the 
altitude  specified; 

(H)  A  statement,  if  applicable,  that  the 
high-altitude  vehicle  was  designated  or 
modified  for  principal  use  at  high 
altitude.  This  statement  must  be  affixed 
by  the  manufacturer  at  the  time  of 
assembly  or  by  any  dealer  who 
performs  the  high-altitude  modificetion 


Federal  Register  /  Vol.  50,  No.  51  /  Friday,  March  15.  1985  /  Rules  and  Regulations  10689 


or  adjustment  prior  to  sale  to  an 
ultimate  purchaser: 

(I)  For  vehicles  that  have  been 
exempted  from  compliance  with  the 
high-altitude  emission  standards,  as 
specified  in  §  86.088-9(g)(2), 

(;)  A  highlighted  statement  (e.g., 
underscored  or  boldface  letters)  that  the 
vehicle  is  certified  to  applicable 
emission  standards  at  low  altitude  only. 

[2]  A  statement  that  the  vehicle's 
unsatisfactory  performance  under  high- 
altitude  conditions  makes  it  unsuitable 
for  principal  use  at  high  altitude,  and 

[3]  A  statement  that  the  emission 
performance  warranty  provisions  of  40 
CFR  Part  85,  Subpart  I  do  not  apply 
when  the  vehicle  is  tested  at  high 
altitude;  and, 

(I)  For  vehicles  which  are  included  in 
the  diesel  particulate  averaging 
program,  the  family  particulate  emission 
limit  to  which  the  vehicle  is  certified. 

(K)  For  vehicles  which  are  included  in 
the  light-duty  truck  NO,  averaging 
program,  the  family  NO,  emission  limit 
to  which  the  vehicle  is  certified. 

(3)  Heavy-duty  engines,  (i)  A 
permanent  legible  label  shall  be  affixed 
to  the  engine  in  a  position  in  which  it 
will  be  readily  visible  after  installation 
in  the  vehicle. 

(ii)  The  label  shall  be  attached  to  an 
engine  part  necessary  for  normal  engine 
operation  and  not  normally  requiring 
replacement  during  engine  life. 

(iii)  The  label  shall  contain  the 
following  information  lettered  in  the 
English  language  in  block  letters  and 
numerals  which  shall  be  of  a  color  that 
contrasts  with  the  background  of  the 
label: 

(A)  The  label  heading:  Important 
Engine  Information; 

(B)  Full  corporate  name  and 
trademark  of  manufacturer; 

(C)  Engine  displacement  (in  cubic 
inches)  and  engine  family  and  model 
designations; 

(D)  Date  of  engine  manufacture 
(month  and  year).  The  manufacturer 
may,  in  lieu  of  including  the  date  of 
manufacture  on  the  engine  label, 
maintain  a  record  of  the  engine 
manufacture  dates.  The  manufacturer 
shall  provide  the  date  of  manufacture 
records  to  the  Administrator  upon 
request; 

(E)  Engine  specifications  and 
adjustments  as  recommended  by  the 
manufacturer.  These  specifications 
should  indicate  the  proper  transmission 
position  during  tuneup  and  what 
accessories  [e.g..  air  conditioner),  if  any. 
should  be  in  operation; 

(F)  For  gasoline-fueled  engines  the 
label  siiould  include  the  idle  speed, 
ignition  timing,  and  the  idle  air-fuel 
mixture  setting  procedure  and  value 


[e.g..  idle  CO,  idle  air-fuel  ratio,  idle 
speed  drop),  and  valve  lash; 

(G)  For  diesel  engines  the  label  should 
include  the  advertised  hp  at  rpm.  fuel 
rate  at  advertised  hp  in  mm^/stroke. 
valve  lash,  initial  injection  timing,  and 
idle  speed; 

(H)  The  prominent  statement:  "This 
engine  conforms  to  U.S.  EPA  reflations 
applicable  to  19 —  Model  Year  New 
Heavy-Duty  Engines." 

(1)  If  the  manufacturer  is  provided 
with  an  alternate  useful-life  period 
under  the  provisions  of  §  86.088-21(0. 
the  prominent  statement:  "This  engine 
has  been  certified  to  meet  U.S.  EPA 

standards  for  a  useful-life  period  of 

miles  or hours  of  operation. 

W'hichever  occurs  first.  This  engine's 
actual  life  may  very  depending  on  its 
service  application."  The  manufacturer 
may  alter  this  statement  only  to  express 
the  assigned  alternate  useful  life  in 
terms  other  than  miles  or  hours  [e.g.. 
years,  or  hours  only); 

(J)  For  diese!  engines.  The  prominent 
statement;  "This  engine  has  a  primary 

intended  service  application  as  a 

heavy-duty  diesel  engine,"  (The  primary 
intended  service  applications  are  light, 
medium,  and  heavy,  as  defined  in 
§  86.085-2); 

(K)  For  gasoline-fueled  engines.  One 
of  the  following  statements,  as 
applicable: 

(7)  For  engines  certified  to  the 
emission  standards  under  §  86088- 
10(a)(l)(i),  the  statement:  "This  engine  is 
certified  for  use  in  all  heavy-duty 
vehicles." 

[2]  For  engines  certified  under  the 
provisions  of  §  86.088-10(a)(3)(i).  the 
statement:  "This  engine  is  certified  for 
use  in  all  heavy-duty  vehicles  under  the 
special  provision  of  40  CFR  §  86,088- 
10(a)(3)(i)." 

[3]  For  engines  certified  to  the 
emission  standards  under  §  86,088- 
10(a)(l)(ii),  the  statement:   'This  engine 
is  certified  for  use  only  in  heax^-duty 
vehicles  with  a  gross  vehicle  weight 
rating  above  14.000  lbs.'" 

(iv)  The  label  may  be  made  up  of  one 
or  more  pieces:  Provided,  that  all  pieces 
are  permanently  attached  to  the  same 
engine  or  vehicle  pari  as  applicable. 

(4)(i)  Gasoline-fueled  heavy-duty 
vehicles.  A  permanent,  legible  label 
shall  be  affixed  in  a  readily  visible 
position  in  the  engine  compartment.  If 
such  vehicles  do  not  have  an  engine 
compartment,  the  label  required  in 
paragraphs  (a)(4)  and  (gl(l)  of  this 
section  shall  be  affixed  in  a  readily 
visible  position  on  the  operator's 
enclosure  or  on  the  engine, 

(ii)  The  label  shall  be  affixed  by  the 
vehicle  manufacturer  who  has  been 
issued  the  certificate  of  conformity  for 


such  vehicle,  in  such  a  manner  that  il 
cannot  be  removed  without  destroying 
or  defacing  the  label.  The  label  shall  not 
be  affixed  to  any  equipment  which  is 
easily  detached  from  such  vehicle. 

(iii)  The  label  shall  contain  the 
following  information  lettered  in  the 
English  language  in  block  letters  and 
numericals.  which  shall  be  of  a  color 
thai  contrasts  with  the  background  of 
the  label: 

(A)  The  label  heading:  Vehicle 
Emission  Control  Information; 

(B)  Full  corporate  name  and 
trademark  of  manufacturer: 

(C)  Evaporative  family  identification: 

(D)  The  maximum  nominal  fuel  tank 
capacity  (in  gallons)  for  which  the 
evaporative  control  system  is  certified; 
and. 

(E)  An  unconditional  statement  of 
compliance  with  the  appropriate  model 
year  U.S.  Environmental  Protection 
Agency  regulations  which  apply  to 
gasoline-fueled  heavy-duty  vehicles, 

(b)  The  provisions  of  this  section  shall 
not  prevent  a  manufacturer  from  also 
reciting  on  the  label  that  such  vehicle  (or 
engine)  conforms  to  any  applicable  state 
emission  standards  for  new  motor 
vehicles  (or  new  motor  vehicle  engines) 
or  any  other  information  that  such 
manufacturer  deems  necesar>'  for.  or 
useful  to,  the  proper  operation  and 
satisfactory  maintenance  of  the  vehicle 
(or  engine). 

(c)(1)  The  manufacturer  of  any  light- 
duty  vehicle  or  light-duty  truck  subject 
to  the  emission  standards  (or  family 
particulate  emission  limits,  or  family 
NO,  emission  limits,  as  appropriate)  of 
this  subpart  shall,  in  addition  and 
subsequent  to  setting  forth  those 
statements  on  the  label  required  by  the 
Department  of  Transportation  (DOT) 
pursuant  to  49  CFR  567.4,  set  forth  on 
the  DOT  label  or  on  an  additional  label 
located  in  proximity  to  the  DOT  label 
and  affixed  as  described  in  40  CFR 
567.4(b).  the  following  information  in  the 
English  language,  lettered  in  block 
letters  and  numerals  not  less  than  three 
thirty-seconds  of  an  inch  high,  of  a  color 
that  contrasts  with  the  background  of 
the  label: 

(i)  The  Heading:  "Vehicle  Emission 
Control  Information." 

(ii)(A)  For  light-duty  vehicles,  the 
statement;  "This  Vehicle  Conforms  to 
U.S.  EPA  Regulations  Applicable  to  19 — 
Model  Year  New  Motor  Vehicles." 

(B)  For  light-duty  trucks.  [1]  The 
statement:  "This  vehicle  conforms  to 
U,S,  EPA  regulations  applicable  to  19 — 
Model  Year  .New  Light-Duty  Trucks," 

[2]  If  the  manufacturer  is  provided  an 
alternate  useful-life  period  under  the 
provisions  of  §  86,088-21(0.  the 


prominent  statement:  "This  vehicle  has 
been  certified  to  meet  U.S.  EPA 
standards  for  a  useful-life  period  of  — 

years  or miles  of  operation, 

whichever  occurs  first.  This  vehicle's 
actual  life  may  vary  depending  on  its 
service  application. "  The  manufacturer 
may  alter  this  statem.ent  only  to  express 
the  assigned  alternate  useful  life  in 
terms  other  than  years  or  miles  [e.g.. 
hours,  or  miles  only). 

(i'i)  One  of  the  following  statements, 
as  applicable,  in  letters  and  numerals 
not  less  than  six  thirty-seconds  of  an 
inch  high  and  of  a  color  that  contrasts 
with  the  background  of  the  label: 

(A)  For  all  vehicles  certified  as  non- 
catalyst-equipped:  "NON-CATALYST" 

(B)  For  all  vehicles  certified  as 
catalyst-equipped  which  are  included  in 
a  manufacturer's  catalyst  control 
program  for  which  approval  has  been 
given  bv  the  Administrator: 

•  CATAL>  ST— APPROVED  FOR 
IMPORT" 

(C)  For  all  vehicles  certified  as 
catalyst-equipped  which  are  not 
included  in  a  manufacturer's  catalyst 
control  program  for  which  prior 
approval  has  been  given  by  the 
Administrator:  "CATALYST" 

(2)  In  lieu  of  selectmg  either  of  the 
labeling  options  of  paragraph  (c)(1)  of 
this  section,  the  manufacturer  may  add 
the  information  required  by  paragraph 
(c)(l)(iii)  of  this  section  to  the  label 
required  by  paragraph  (a)  of  this  section. 
The  required  information  will  be  set 
forth  in  the  manner  prescribed  by 
paragraph  (c)(l)(iii)  of  this  section. 

(d)  Incomplete  light-duty  trucks  or 
incomplete  heavy-duty  vehicles 
optionally  certified  as  light-duty  trucks 
shall  have  the  following  prominent 
statement  printed  on  the  label  required 
by  paragraph  {a)(2)  of  this  section  in  lieu 
of  the  statement  required  by  paragraph 
(a)(2)(iii)(E)  of  this  section:  "This  vehicle 
conforms  to  U.S.  EPA  regulations 
applicable  to  1*—  Model  Year  New 
Light-Duty  Trucks  when  completed  at  a 

maximum  curb  weight  of pounds  or 

at  a  maximum  gross  vehicle  weight 

rating  of pounds  or  with  a 

maximum  frontal  area  of  —  square 
feet." 

(e)  Incomplete  heavy-duty  vehicles 
having  a  gross  vehicle  weight  rating  of 
8.500  pounds  or  less  shall  have  one  of 
the  following  statements  printed  on  the 
label  required  by  paragraph  (a)(3)  of  this 
section  in  lieu  of  the  statement  required 
by  paragraph  (a)(3){iii)(H)  of  this 
section:  "This  engine  conforms  to  U.S. 
EPA  regulations  applicable  to  19 — 
Model  Year  New  Heavy-Duty  Engines 
when  installed  in  a  vehicle  completed  at 
a  curb  weight  of  more  than  6,000  pounds 


or  with  a  frontal  area  of  greater  than  45 
square  feet." 

(f)  The  manufacturer  of  any 
incomplete  light-duty  vehicle  or  light- 
duty  truck  shall  notify  the  purchaser  of 
such  vehicle  of  any  curb  weight,  frontal 
area,  or  gross  vehicle  weight  ratmg 
limitations  affecting  the  emission 
certificate  applicable  to  that  vehicle. 
This  notification  shall  be  transmitted  in 
a  manner  consistent  with  National 
Highway  Traffic  Safety  Administration 
safety  notification  requirements 
published  in  49  CFR  Part  568. 

(g)(1)  Incomplete  gasoline-fueled 
heavy-duty  vehicles  shall  have  the 
following  prominent  statement  printed 
on  the  label  required  in  paragraph  (a)(4) 
of  this  section:  "(Manufacturer's 
corporate  name)  has  determined  that 
this  vehicle  conform.s  to  US.  EPA 
regulations  applicable  to  19—  Model 
Year  New  Gasoline-Fueled  Heavy-Dnty 
Vehicles  when  completed  with  a 
nominal  fuel  tank  capacity  not  to  exceed 

gallons.  Persons  wishing  to  add  fuel 

tank  capacity  beyond  the  above 
maximum  must  submit  a  written 
statement  to  the  Administrator  that  the 
hydrocarbon  storage  system  has  been 
upgraded  according  to  the  requirements 
of  40  CFR  86.085-35(g)(2)." 

(2)  Persons  wishing  to  add  fuel  tank 
capacity  beyond  the  maximum  specified 
on  the  label  required  in  paragraph  (g)(1) 
of  this  section  shall: 

(i)  Increase  the  amount  of  fuel  tank 
vapor  storage  material  according  to  the 
following  function:       ; 


T.  Vol. 
Max.  Vol. 


Cap,=  Cap, 


Where: 

Cap,=rinal  amount  of  fuel  tank  vapor  storage 

material,  grams. 
Cap,  =  initial  amount  of  fuel  tank  vapor 

storage  material,  grams. 
T.  Vol.  =  total  fuel  tank  volume  of  completed 

vehicle,  gallons. 
.Max.  Vol.  =  maximum  fuel  tank  volume  as 

specified  on  the  label  required  in 

paragraph  (g)(1)  of  this  section,  gallons. 

(ii)  Use,  if  apphcable,  hosing  for  fuel 
vapor  routing  which  is  at  least  as 
impermeable  to  hydrocarbon  vapors  as 
that  used  by  the  primary  manufacturer. 

(iii)  Use  vapor  storage  material  with 
the  same  adsorptive  characteristics  as 
that  used  by  the  primary  manufacturer. 

(iv)  Connect,  if  applicable,  any  new 
hydrocarbon  storage  device  to  the 
existing  hydrocarbon  storage  device  in 
series  such  that  the  original 
hydrocarbon  storage  device  is  situated 
between  the  fuel  tank  and  the  new 
hydrocarbon  storage  device.  The 


original  hydrocarbon  storage  device 
shall  be  sealed  such  that  vapors  cannot 
reach  the  atmospherg.  The  elevation  of 
the  original  hydrocarbon  storage  device 
shall  be  equal  to  or  lower  than  the  new 
hydrocarbon  storage  device. 

(v)  Submit  a  written  statement  to  the 
Administrator  that  paragraphs  (g)(2)(i) 
through  (g)(2)(iv)  of  this  section  have 
been  complied  with. 

(3)  If  applicable,  the  Administrator 
will  send  a  return  letter  verifying  the 
receipt  of  the  written  statement  required 
in  paragraph  (g)(2)(v)  of  this  section. 

28.  A  new  §  86.091-35  is  added,  to 
read  as  follows: 

§86.091-35    Ubeling. 

(a)  The  manufacturer  of  any  motor 
vehicle  (or  motor  vehicle  engine)  subject 
to  the  applicable  emission  standards 
(and  family  particulate  emission  limits 
and  family  NO,  emission  limits,  as 
appropriate)  of  this  subpart,  shall,  at  the 
time  of  manufacture,  affix  a  permanent 
legible  label,  of  the  type  and  in  the 
manner  described  below,  containing  the 
information  hereinafter  provided,  to  all 
production  models  of  such  vehicles  (or 
engines)  available  for  sale  to  the  public 
and  covered  by  a  certificate  of 
conformity  under  §  86.091-30(a). 

(1)  Light-duty  vehicles,  (i)  A  * 

permanent,  legible  label  shall  be  affi)^d 
in  a  readily  visible  position  in  the  engine 
compartment. 

(ii)  The  label  shall  be  affixed  by  the 
vehicle  manufacturer  who  has  been 
issued  the  certificate  of  conformity  for 
such  vehicle,  in  such  a  manner  that  it 
cannot  be  removed  without  destroying 
or  defacing  the  label.  The  label  shall  not 
be  affixed  to  any  equipment  which  is 
easily  detached  from  such  vehicle. 

(iii)  The  label  shall  contain  the 
following  information  lettered  in  the 
English  language  in  block  letters  and 
numerals,  which  shall  be  of  a  color  that 
contrasts  with  the  background  of  the 
label: 

(A)  The  label  heading:  Vehicle 
Emission  Control  Information; 

(B)  Full  corporate  name  and 
trademark  of  manufacturer; 

(C)  Engine  displacement  (in  cubic 
inches),  engine,  family  identification  and 
evaporative  family  identification; 

(D)  Engine  tune-up  specifications  and 
adjustments,  as  recommended  by  the 
manufacturer  in  accordance  with  the 
applicable  emission  standards  (or  family 
particulate  emission  limit,  as 
applicable),  including  but  not  limited  to 
idle  speed(s).  ignition  timing,  the  idle 
air-fuel  mixture  setting  procedure  and 
value  [e.g..  idle  CO,  idle  air-fuel  ratio, 
idle  speed  drop),  high  idle  speed,  initial 
injection  timing,  and  valve  lash  (as 
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applicable),  as  well  as  other  parameters 
deemed  necessary  by  the  manufacturer. 
These  specifications  should  indicate  the 
proper  transmission  position  during 
tune-up  and  what  accessories  [e.g.,  air 
conditioner),  if  any,  should  be  in 
operation; 

(E)  An  unconditional  statement  of 
compliance  with  the  appropriate  model 
year  U.S.  Environmental  Protection 
Agency  regulations  which  apply  to  light- 
duty  vehicles; 

(F)  For  vehicles  which  are  part  of  the 
diesel  particulate  averaging  program, 
the  family  particulate  emission  limit  to 
\vhich  the  vehicle  is  certified; 

(G)  For  vehicles  that  have  been 
exempted  from  compliance  with  the 
emission  standards  at  high  altitude,  as 
specified  in  §  86.087-8(h], 

(7)  A  highlighted  statement  [e.g.. 
underscored  or  boldface  letters)  that  the 
vehicle  is  certified  to  applicable 
emission  standards  at  low  altitude  only, 

[2)  A  statement  that  the  vehicle's 
unsatisfactory  performance  under  high- 
altitude  conditions  makes  it  unsuitable 
for  principal  use  at  high  altitude,  and 

[3]  A  statement  that  the  emission 
performance  warranty  provisions  of  40 
CFR  Part  85,  Subpart  V  do  not  apply 
when  the  vehicle  is  tested  at  high 
altitude;  and 

(H)  For  vehicles  that  have  been 
exempted  from  compliance  with  the 
emission  standards  at  low  altitude,  as 
specified  in  §  86.087-8(1). 

[1]  A  highlighted  statement  [e.g.. 
underscored  or  boldface  letters)  that  the 
vehicle  is  certified  to  applicable 
emission  standards  at  high  altitude  only, 
and 

[2]  A  statement  that  the  emission 
performance  warranty  provisions  of  40 
CFR  Part  85.  Subpart  V  do  not  apply 
when  the  vehicle  is  tested  at  low 
altitude. 

(2)  Light-duty  trucks,  (i)  A  legible 
permanent  label  shall  be  affixed  in  a 
readily  visible  position  in  the  engine 
compartment. 

(ii)  The  label  shall  be  affixed  by  the 
vehicle  manufacturer  who  has  been 
issued  the  certificate  of  conformity  for 
such  vehicle,  in  such  a  manner  that  it 
cannot  be  removed  without  destroying 
or  defacing  the  label.  The  label  shall  not 
be  affixed  to  any  equipment  which  is 
easily  detached  from  such  vehicle. 

(iii)  The  label  shall  contain  the 
following  information  lettered  in  the 
English  language  in  block  letters  and 
numerals,  which  shall  be  of  a  color  that 
contrasts  with  the  background  of  the 
label. 

(A)  The  label  heading:  Important 
Vehicle  Information; 

(B)  Full  corporate  name  and 
trademark  of  manufacturer; 


(C)  Engine  displacement  (in  cubic 
mches)  and  engine  family  identification; 

(D)  Engine  tune-up  specifications  and 
adjustments,  as  recommended  by  the 
manufacturer  in  accordance  with  the 
applicable  standards  standards  (or 
family  particulate  limit,  as  appropriate), 
including  but  not  limited  to  idle 
speed(s),  ignition  timing,  the  idle  air-fuel 
mixture  setting  procedure  and  value 
[e.g.,  idle  CO,  idle  air-fuel  ratio,  idle 
speed  drop),  high  idle  speed,  initial 
injection  timing,  and  valve  lash  (as 
applicable),  as  well  as  other  parameters 
deemed  necessary'  by  the  manufacturer. 
These  specifications  should  indicate  the 
proper  transmission  position  during 
tune-up  and  what  accessories  [e.g..  air 
conditioner),  if  any,  should  be  in 
operation.  If  adjustm.ents  or 
modifications  to  the  vehicle  are 
necessary  to  insure  compliance  with 
emission  standards  (or  family 
particulate  limit,  or  family  NO,  emission 
limit,  as  appropriate)  at  either  high  or 
low  altitude,  the  manufacturer  shall 
either  include  the  instructions  for  such 
adjustments  on  the  label,  or  indicate  on 
the  label  where  instructions  for  such 
adjustments  may  be  found.  The  label 
shall  indicate  whether  the  engine  tune- 
up  or  adjustment  specifications  are 
applicable  to  high  altitude,  low  altitude 
or  both; 

(E)  The  prominent  statement:  "This 
vehicle  conforms  to  U.S.  EPA 
regulations  applicable  to  19 —  Model 
Year  New  Light-Duty  Trucks." 

(F)  If  the  manufacturer  is  provided  an 
alternate  useful-life  period  under  the 
provisions  of  §  86.08&-21(f).  the 
prominent  statement:  "This  vehicle  has 
been  certified  to  meet  U.S.  EPA 
standards  for  a  useful-life  period  of  — 

years  or miles  of  operation, 

whichever  occurs  first.  This  vehicle's 
actual  life  may  varj'  depending  on  its 
service  application."  The  manufacturer 
may  alter  this  statement  only  to  express 
the  assigned  alternate  useful  life  in 
terms  other  than  years  of  miles  [e.g., 
hours,  or  miles  only); 

(G)  A  statement,  if  applicable,  that  the 
adjustments  or  modifications  indicated 
on  the  label  are  necessary  to  ensure 
emission  control  compliance  at  the 
altitude  specified; 

(H)  A  statement,  if  applicable,  that  the 
high-altitude  vehicle  was  designated  or 
modified  for  principal  use  at  high 
altitude.  This  statement  must  be  affixed 
by  the  manufacturer  at  the  time  of 
assembly  or  by  any  dealer  who 
performs  the  high-altitude  modification 
or  adjustment  prior  to  sale  to  an 
ultimate  purchaser: 

(I)  For  vehicles  that  have  been 
exempted  from  compliance  with  the 


high-altitude  emission  standards,  as 
specified  in  §  86.088-9(g](2). 

(7)  A  highlighted  statement  (e.g.. 
underscored  or  boldface  letters)  that  the 
vehicle  is  certified  to  applicable 
emission  standards  at  low  altitude  only, 

[2]  A  statement  that  the  vehicle's 
unsatisfactory'  performance  under  high- 
altitude  conditions  makes  it  unsuitable 
for  principal  use  at  high  altitude,  and 

[3]  A  statement  that  the  emissior. 
performance  warranty  provisions  of  40 
CFR  Part  85,  Subpart  I  do  not  apply 
when  the  vehicle  is  tested  at  high 
altitude:  and, 

(])  For  vehicles  which  are  included  in 
the  diesel  particulate  averaging 
program,  the  family  particulate  emission 
ii.mit  to  which  the  vehicle  is  certified. 

(K)  For  vehicles  which  are  included  in 
the  light-duty  truck  NO,  averaging 
program,  the  family  NO,  emission  limit 
to  which  the  vehicle  is  certified. 

(3)  Heavy-duty  engines,  (i)  A 
permanent  legible  label  shall  be  affixed 
to  the  engine  in  a  position  in  which  it 
will  be  readily  visible  after  installation 
in  the  vehicle. 

(ii)  The  label  shall  be  attached  to  an 
engine  part  necessary  for  normal  engine 
operation  and  not  normally  requiring 
replacement  during  engine  life. 

(iii)  The  label  shall  contain  the 
following  information  lettered  in  the 
English  language  in  block  letters  and 
numerals  which  shall  be  of  a  color  that 
contrasts  with  the  background  of  the 
label: 

(A)  The  label  heading:  Important 
Engine  Information; 

(B)  Full  corporate  name  and 
trademark  of  manufacturer: 

(C)  Engine  displacement  (in  cubic 
inches)  and  engine  family  and  model 
designations; 

(D)  Date  of  engine  manufacture 
(month  and  year).  The  manufacturer 
may,  in  lieu  of  including  the  date  of 
manufacture  on  the  engine  label, 
maintain  a  record  of  the  engine 
manufacture  dates.  The  manufacturer 
shall  provide  the  date  of  manufacture 
records  to  the  Administrator  upon 
request: 

(E)  Engine  specifications  and 
adjustments  as  recommended  by  the 
manufacturer.  These  specifications 
should  indicate  the  proper  transmission 
position  during  tuneup  and  what 
accessories  [e.g..  air  conditioner),  if  any, 
should  be  in  operation; 

(F)  For  gasoline-fueled  engines  the 
label  should  include  the  idle  speed, 
ignition  timing,  and  the  idle  air-fuel 
mixture  setting  procedure  and  value 
[e.g.,  idle  CO,  idle  air-fuel  ratio,  idle 
speed  drop),  and  valve  lash; 
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(G)  For  diesel  engines  the  label  should 
include  the  advertised  hp  at  rpm,  fuel 
rate  at  advertised  hp  in  mmVstroke. 
valve  lash,  initial  injection  timing,  and 
idle  speed; 

(H)  The  prominent  statement:  "This 
engine  conforms  to  U.S.  EPA  regulations 
applicable  to  19—  Model  Year  New 
Heavy-Duty  Engines." 

(I)  If  the  manufacturer  is  provided 
with  an  alternate  useful-Hfe  period 
under  the  provisions  of  9  86.088-21  (f), 
the  prominent  statement:  'This  engine 
has  been  certified  to  meet  U.S.  EPA 

standards  for  a  useful-life  period  of 

miles  or  —  hours  of  operation, 
whichever  occurs  first.  This  engine's 
actual  life  may  vary  depending  on  its 
service  application."  The  manufacturer 
may  alter  this  statement  only  to  express 
the  assigned  alternate  useful  life  in 
terms  other  than  miles  or  hours  [e.g.. 
years,  or  hours  only); 

(1)  For  diesel  engines.  The  prominent 
statement:  'This  engine  has  a  primary 

intended  service  application  as  a 

heavy-duty  diesel  engine."  {The  primary 
intended  service  applications  are  light 
medium,  and  heavy,  as  defmed  in 

§  86.085-2); 

(K)  For  gasoline-fueled  engines.  One 
of  the  following  statements,  as 
applicable: 

[1]  For  engines  certified  to  the 
emission  standards  under  $  86.088- 
10(a)(l)(i).  the  statement;  "This  engine  is 
certified  for  use  in  all  heavy-duty 
vehicles." 

[2)  For  engines  certified  under  the 
provisions  of  J  86.088-10(a)(3){i),  the 
statement:  "This  engine  is  certified  for 
use  in  all  heavy-duty  vehicles  under  the 
special  provision  of  40  CFR  86.088- 
10(a)(3){i)." 

(J)  For  engines  certified  to  the 
emission  standards  under  §  86.088- 
10{a)(l)(ii).  the  statement:  "This  engine 
is  certified  for  use  only  in  heavy-duty 
vehicles  with  a  gross  vehicle  weight 
rating  above  14,000  lbs." 

(L)  For  diesel  engines  which  are 
included  in  the  diesel  heavy-duty 
particulate  averaging  program,  the 
family  particulate  emission  limit  to 
which  the  engine  is  certified. 

(M)  For  any  heavy-duty  engines  which 
are  included  in  the  heavy-duty  NO, 
averaging  program,  the  family  NO, 
emission  hmit  to  which  the  engine  is 
certified. 

(iv)  The  label  may  be  made  up  of  one 
or  more  pieces:  Provided,  that  all  pieces 
are  permanently  attached  to  the  same 
engine  or  vehicle  part  as  applicable. 

(4)(i)  Gasoline-fueled  heavy-duty 
vehicles.  A  permanent,  legible  label 
shall  be  affixed  in  a  readily  visible 
position  in  the  engine  compartment.  If 
such  vehicles  do  not  have  an  engine 


compartment,  the  label  required  in 
paragraphs  (a)(4)  and  (g)(1)  of  this 
section  shall  be  affixed  in  a  readily 
visible  position  on  the  operators 
enclosure  or  on  the  engine. 

(ii)  The  label  shall  be  affixed  by  the 
vehicle  manufacturer  who  has  been 
issued  the  certificate  of  conformity  for 
such  vehicle,  in  such  a  manner  that  it 
cannot  be  removed  without  destroying 
or  defacing  the  label.  The  label  shall  not 
be  affixed  to  any  equipment  which  is 
easily  detached  from  such  vehicle. 

(iii)  The  lable  shall  contain  the 
following  information  lettered  in  the 
English  language  in  block  letters  and 
numericals,  which  shall  be  of  a  color 
that  contrasts  with  the  background  of 
the  label: 

(A)  The  label  heading:  Vehicle 
Emission  Control  Information; 

(B)  Full  corporate  name  and 
trademark  of  manufacturen 

(C)  Evaporative  family  identification; 

(D)  The  maximum  nominal  fuel  tank 
capacity  (in  gallons)  for  which  the 
evaporative  control  system  is  certified; 
and 

(E)  An  unconditional  statement  of 
compliance  with  the  appropriate  model 
year  U.S.  Environmental  Protection 
Agency  regulations  which  apply  to 
gasoline-fueled  heavy-duty  vehicles. 

(b)  The  provisions  of  this  section  shall 
not  prevent  a  manufacturer  from  also 
reciting  on  the  label  that  such  vehicle  (or 
engine)  conforms  to  any  applicable  state 
emission  standards  for  new  motor 
vehicles  (or  new  motor  vehicle  engines) 
or  any  other  information  that  such 
manufacturer  deems  necessary  for,  or 
useful  to.  the  proper  operation  and 
satisfactory  maintenance  of  the  vehicle 
(or  engine). 

(c)(1)  The  manufacturer  of  any  light- 
duty  vehicle  or  light-duty  truck  subject 
to  the  emission  standards  (or  family 
particulate  emission  limits,  or  family 
NO,  emission  limits,  as  appropriate)  of 
this  subpart  shall,  in  addition  and 
subsequent  to  setting  forth  those 
statements  on  the  label  required  by  the 
Department  of  Transportation  (DOT) 
pursuant  to  49  CFR  567  4.  set  forth  on 
the  DOT  label  or  on  an  additional  label 
located  in  proximity  to  the  DOT  label 
and  affixed  as  described  in  40  CFR 
567.4(b),  the  following  information  in  the 
English  language,  lettered  in  blocky 
letters  and  numerals  not  less  than'three 
thirty-seconds  of  an  inch  high,  of  a  color 
that  contrasts  with  the  background  of 
the  label: 

(i)  The  Heading:  "Vehicle  Emission 
Control  Information." 

(ii)(A)  For  light-duty  vehicles,  the 
statement:  "This  Vehicle  Conforms  to 
U.S.  EPA  Regulations  Applicable  to  19 — 
Model  Year  New  Motor  Vehicles." 


(B)  For  light-duty  trucks.  [1]  The 
statement:  "This  vehicle  conforms  to 
U.S.  EPA  regulations  applicable  to  19 — 
Model  Year  New  Light-Duty  Trucks." 

(2)  If  the  manufacturer  is  provided  an 
alternate  useful-life  period  under  the 
provisions  of  S  86.088-21(f),  the 
prominent  statement:  "This  vehicle  has 
been  certified  to  meet  U.S.  EPA 
standards  for  a  useful-Hfe  period  of — 

years  or miles  of  operation, 

whichever  occurs  first.  This  vehicle's 
actual  life  may  vary  depending  on  its 
service  application."  The  manufacturer 
may  alter  this  statement  only  to  express 
the  assigned  alternative  useful  life  in 
terms  other  than  years  or  miles  [e.g.. 
hours,  or  miles  only). 

(iii)  One  of  the  following  statements, 
as  applicable,  in  letters  and  numerals 
not  less  than  six  thirty-seconds  of  an 
inch  high  and  of  a  color  that  contrasts 
with  the  background  of  the  label: 

(A)  For  all  vehicles  certified  as  non- 
catalyst-equipped:  "NON-CATALYST*; 

(B)  For  all  vehicles  certified  as 
catalyst-equipped  which  are  included  in 
a  manufacturer's  catalyst  control 
program  for  which  approval  has  been 
given  by  the  Administrator 
"CATALYST— APPROVED  FOR 
IMPORT": 

(C)  For  all  vehicles  certified  as 
catalyst-equipped  which  are  not 
included  in  a  manufacturer's  catalyst 
control  program  for  which  prior 
approval  has  been  given  by  the 
Administrator:  "CATALYST"; 

(2)  In  lieu  in  of  selecting  either  of  the 
labeling  options  of  paragraph  (c)(1)  of 
this  section,  the  manufacturer  may  add 
the  information  required  by  paragraph 
(c)(l){iii)  of  this  section  to  the  labehng 
required  by  paragraph  (a)  of  this  section. 
The  required  information  will  be  set 
forth  in  the  manner  prescribed  by 
paragraph  (c)(l)(iii)  of  this  section. 

(d)  Incomplete  light-duty  trucks  or 
incomplete  heavy-duty  vehicles 
optionally  certified  as  light-duty  trucks 
shall  have  the  following  prominent 
statement  printed  on  the  label  required 
by  paragraph  (a)(2)  of  this  section  in  lieu 
of  the  statement  required  by  paragraph 
(a)(2)(iii)(E)  of  this  section:  "This  vehicle 
conforms  to  U.S.  EPA  regulations 

applicable  to  19 Model  Year  New 

Light-Duty  Trucks  when  completed  at  a 

maximum  curb  weight  of pounds 

or  at  a  maximum  gross  vehicle  weight 

rating  of pounds  or  with  a 

maximum  frontal  area  of square 

feet." 

(e)  Incomplete  heavy-duty  vehicles 
having  a  gross  vehicle  weight  rating  of 
8,500  pounds  or  less  shall  have  one  of 
the  following  statements  printed  on  the 
label  required  by  paragraph  (a)(3)  of  this 
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section  in  lieu  of  the  statement  required 
by  paragraph  (a)(3)(iii)(H)  of  this 
section:  "This  engine  conforms  to  U.S. 

EPA  regulations  applicable  to  19 

Model  Year  New  Heavy-Duty  Engines 
when  installed  in  a  vehicle  completed  at 
a  curb  weight  of  more  than  6,000  pounds 
or  with  a  frontal  area  of  greater  than  45 
square  feel." 

(f)  The  manufacturer  of  any 
incomplete  light-duty  vehicle  or  light- 
duty  truck  shall  notify  the  purchaser  of 
such  vehicle  of  any  curb  weight,  frontal 
area,  or  gross  vehicle  weight  rating 
limitations  affecting  the  emission 
certificate  applicable  to  that  vehicle. 
This  notification  shall  be  transmitted  in 
a  manner  consistent  with  National 
Highway  Traffic  Safety  Administration 
safety  notification  requirements 
published  in  49  CFR  Part  568. 

(g)(1)  Incomplete  gasolme-fueled 
heavy-duty  vehicles  shall  have  the 
following  prominent  statement  printed 
on  the  label  required  in  paragraph  (a)(4) 
of  this  section:  "(Manufacturer's 
corporate  name)  has  determined  that 
this  vehicle  conforms  to  U.S.  EPA 

regulations  applicable  to  19 Model 

Year  New  Gasoline-Fueled  Heavy-Duty 
Vehicles  when  completed  with  a 
nominal  fuel  tank  capacity  not  to  exceed 

gallons.  Persons  wishing  to  add  fuel 

tank  capacity  beyond  the  above 
maximum  must  submit  a  written 
statement  to  the  Administrator  that  the 
hydrocarbon  storage  system  has  been 
upgraded  according  to  the  requirements 
of  40  CFR  86.085-35(g)(2)." 

(2)  Persons  wishing  to  add  fuel  lank 
capacity  beyond  the  maximum  specified 
on  the  label  required  in  paragraph  (g)(l} 
of  this  section  shall: 

(i)  Increase  the  amount  of  fuel  tank 
vapor  storage  material  according  to  the 
following  function: 


Cap,=Cap,   f 


T.  Vol. 

Max.  Vol, 


Where: 

C.-ip,=  final  amount  of  fuel  tank  vapor  storage 

material,  grams. 
Cap,  =  initial  amount  of  fuel  tank  vapor 

storage  material,  grams. 
T.  Vol.  =  total  fuel  tank  volume  of  completed 

vehicle,  gallons. 
Max.  Vol.  =  maximum  fuel  tank  volume  as 

specified  on  the  label  required  in 

paragraph  (g)(1)  of  this  section,  gallons. 

(ii)  Use,  if  applicable,  hosing  for  fuel 
vapor  routing  which  is  at  least  as 
impel oieable  to  hydrocarbon  vapors  as 
that  used  by  the  primary  manufacturer. 

(iii)  Use  vapor  storage  material  with 
the  same  adsorptive  characteristics  as 
that  used  by  the  primary  manufacturer. 


(iv)  Connect,  if  applicable,  any  new 
hydrocarbon  storage  device  to  the 
existing  hydrocarbon  storage  device  in 
series  such  that  the  original 
hydrocarbon  storage  device  is  situated 
between  the  fuel  tank  and  the  new 
hydrocarbon  storage  device.  The 
original  hydrocarbon  storage  device 
shall  be  sealed  such  that  vapors  cannot 
reach  the  atmosphere.  The  elevation  of 
the  original  hydrocarbon  storage  device 
shall  be  equal  to  or  lower  than  the  new 
hydrocarbon  storage  device. 

(v)  Submit  a  written  statement  to  the 
Administrator  that  paragraphs  (g)(2)(i) 
through  (g)(2)(iv)  of  this  section  have 
been  complied  with. 

(3)  If  applicable,  the  Administrator 
will  send  a  return  leter  verifying  the 
recipt  of  the  written  statement  required 
in  paragraph  (g)(2](v)  of  this  section. 

29.  A  new  §  86.067-38  is  added  to 
Subpart  A,  to  read  as  follows: 

§  86.087-38    Maintenance  Instruction*. 

(a)  The  manufacturer  shall  furnish  or 
cause  to  be  furnished  to  the  purchaser  of 
each  new  motor  vehicle  (or  motor 
vehicle  engine)  subject  to  the  standards 
prescribed  in  §  86.087-8.  §  86.087-9. 

§  86.087-10.  or  §  60.087-11.  as 
applicable,  written  instructions  for  the 
proper  maintenance  and  use  of  the 
vehicle  (or  engine),  by  the  purchaser 
consistent  with  the  provisions  of 
§  86.087-25.  which  establishes  what 
scheduled  maintenance  the 
Administrator  approves  as  being 
reasonable  and  necessary.  For  light-duty 
vehicle  manufacturers  optionally 
complying  with  §  8e.087-25(a)  for  the 
1987  model  year,  the  Aaministrator 
approves  any  scheduled  maintenance 
allowed  by  §  86,087-25(a)  as  being 
reasonable  and  necessary. 

(1)  The  maintenance  instructions 
required  by  this  section  shall  be  in  clear, 
and  to  the  extent  practicable, 
nontechnical  language. 

(2)  The  maintenance  instructions 
required  by  this  section  shall  contain  a 
general  description  of  the 
documentation  which  the  manufacturer 
will  require  from  the  ultimate  purchaser 
or  any  subsequent  purchaser  as 
evidence  of  compliance  with  the 
instructions. 

(b)  Instructions  provided  to 
purchasers  under  pargraph  (a)  of  this 
section  shall  specify  the  perfo.'-mance  of 
all  scheduled  maintenance  performed  by 
the  manufacturer  on  certification 
durability  vehicles  and,  in  cases  where 
the  manufacturer  performs  less 
maintenance  on  certification  durability 
vehicles  than  the  allowed  limit,  may 
specify  the  performance  at  any 
scheduled  maintenance  allowed  under 

§  86.087-25  (or  under  §  86,087-25(a).  for 


light-duty  vehicle  families  optionally 
complying  with  this  section  for  '.hf-  1967 
model  year). 

(c)  Scheduled  emission-related 
maintenance  in  addition  to  that 
performed  under  §  8Q,087-25(b)  may 
only  be  recommended  to  offset  the 
effects  of  abnormal  in-use  operating 
conditions,  except  as  provided  in 
paragraph  (d)  of  this  section.  The 
manufacturer  shall  be  required  to 
demonstrate,  subject  to  the  approval  of 
the  Administrator,  that  such 
maintenance  is  reasonable  and 
technologically  necessary  to  assure  the 
proper  functioning  of  the  emission 
control  system.  Such  additional 
recommended  maintenance  shall  be 
clearly  differentiated,  in  a  form 
approved  by  the  Administrator,  from 
that  approved  under  §  86.087-25ib). 

(d)  Inspections  of  emission-related 
parts  or  systems  with  instructions  to 
replace,  repair,  clean,  or  adjust  the  parts 
or  systems  if  necessary,  are  not 
considered  to  be  items  of  scheduled 
maintenance  which  insure  the  proper 
functioning  of  the  emission  control 
system.  Such  inspections,  and  any 
recomme.nded  maintenance  beyond  that 
approved  by  the  Administrator  as 
reasonable  and  necessary  under 
paragraphs  [h],  (b).  and  (c)  of  this 
section,  may  be  included  in  the  written 
instructions  furnished  to  vehicle  owners 
under  paragraph  (a)  of  this  section: 
Provided,  that  such  instructions  clearly 
state,  in  a  form  approved  by  the 
Administrator,  that  the  owner  need  not 
perform  such  inspections  or 
recommended  maintenance  in  order  to 
maintain  the  emission  warranty  or 
manufacturer  recall  liability. 

(e)  If  the  vehicle  has  been  granted  an 
alternative  useful-life  period  under  the 
provisions  of  §  86.087-21(0  the 
manufacturer  may  choose  to  include  in 
such  instructions  an  explanation  of  the 
distinction  between  the  alternative 
useful  life  specified  on  the  label,  and  the 
emissions  defect  and  emissions 
performance  warranty  period.  The 
explanation  must  clearly  state  that  the 
useful  life  period  specified  on  the  label 
represents  the  average  period  of  use  up 
to  retirement  or  rebuld  for  the  engine 
family  used  in  the  vehicle.  An 
explanation  of  how  the  actual  useful 
lives  of  engines  used  in  various 
applications  are  expected  to  differ  from 
the  average  useful  life  may  be  included. 
The  explanation(s)  shall  be  in  clear, 
nontechnical  language  that  is 
understandable  to  the  ultimate 
purchaser, 

(f)  If  approved  by  the  Administrator. 
the  instructions  provided  to  purchasers 
under  paragraph  (a)  of  this  section  shall 
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indicate  what  adjustments  or 
modifications,  if  any,  are  necessa.'-y  to 
allow  the  vehicle  to  meet  applicable 
emission  standards  at  elevations  above 
4.000  feet,  or  at  elevations  of  4.00<1  feet 
or  less. 

30.  Section  86.144-78  is  amended  by 
revising  paragraph  (c)  (3),  to  read  as 
follows: 


§  86.144-78 
emissions. 


Calculations;  exhaust 


(.i)     CO„„  i  Carbon  monoxide  emissions,  in 
grans  per  test  phase. 

n>  f.sily„  =  Densi!y  of  Larbd.n  monoxide  is 
32'97  K/ft'  II  134  kg/ml.  al  68T  (20'C) 
a.nd  7W)  mm  Hg  (101,3  IcPn]  p.-fss.irt;. 

CO,-„,,;- Carbon  monoxide  conr.e.Ttrtition  of 
the  dilute  pxhaust  sample  corrpcted  for 
barkgroimd,  water  vapor,  and  CO- 
eKtraction.  'n  f  pm. 

co„„,  -CO,-  co,;i    (i/UK)| 

V.he-e; 

CO,  ^Cuibon  mocLnide  runcentration  of  the 
dilute  exhaust  volume  corrected  for 
w,it(;r  vapor  and  carbon  dioxide 
rxtroCtion.  in  ppm.  I'he  calcuhition 
ussum.ps  the  carbon  to  hy<lro'.;en  rntio  of 
the  fuel  IS  1.1.85. 

CO,-;i-0  01925  CO:, -0.00032JRI  CO, 

Where: 

COg^  ~  Carbon  monoxide  concentratiwi  of 
the  dilufinn  air  sample  as  medsiired.  in 
ppm. 

Notes. — If  a  CO  insLoinunt  which  meets 
the  criteria  specified  in  §  86.111  is  used  and 
the  conditioning  column  has  been  deleted. 
CO,„  must  be  substituted  directly  for  CO''* 
and  COam  must  be  substituted  directly  for 
CO, 

•  •  •  «  * 

31.  Section  86.1336-84  -s  amended  by 
revising  paragraph  (d)(2)(H)  to  read  as 
follows: 

§86.1336-84    Engine  starting  and 

restarting. 

•  •  ♦  •  » 

(d)-   *  * 
(2)  •    •    • 

(ii)  Only  one  hot  start  resoak  and 
restart  is  permitted  per  test. 

32.  Section  86.1341-84  is  amended  by 
revising  paragraph  (f)  to  read  as  follows; 

§  86. 1 34 1  -84    Test  cycle  validation  criteria. 

•  •  •  •  • 

(f)(1)  The  integrated  brake 
horsepower-hour  for  each  cycle  (cold 
and  hot  start)  shall  be  between  -15 
percent  and  +5  percent  of  the 
integrated  brake  horsepower-hour  for 
the  reference  cycle,  or  the  test  is  void. 

(2)  For  gasoline  engines,  the  integrated 
firake  horsepower-hour  of  the  feedback 
cycle  shall  be  within  5  percent  of  the 
integrated  brake  horsepower-hour  of  the 
reference  cycle  for  the  cold  cycle,  or  the 


test  is  void.  The  tolerance  for  the  hot 
cycle  shall  be  4  percent. 
*         •         •         •         • 

33.  Section  86.1342-84  is  amended  by 
revising  paragraph  (cJ(3J.  to  read  as 
follows:  I 

§86.1342-84    Calculations;  exhaust 
emissions. 


(c)  *   •   • 

(3)  COm,„= Carbon  monoxide  emissions,  in 
grams  per  test  phase. 

Densityco  =  Density  of  carbon  monoxide  is 
32.97  g/ft'  (1.164  kg/m'),  at  68  "F  (20  'C) 
and  760  mm  Hg  (101.3  kPa)  pressure. 

CO„„t  =  Carbon  monoxide  concentration  of 
the  dilute  exhaust  sample  corrected  for 
background,  water  vapor,  and  COj 
extraction,  in  ppm. 

CO„«  =  CO.-CO,ll-(l/DF)l. 


ca.= 


44.010 


Where: 

CO,=  Carbon  monoxide  concentrdtton  of  tin- 
dilute  exhaust  bag  sample  volume 
corrected  for  water  vapor  and  carbon 
dioxide  extraction,  in  ppm.  For  flow 
compensated  sample  systems  (CO,l,  is 
the  instantaneous  concfintration,  (The 
calculation  assumes  the  carbon  to 
hydrogen  ratio  of  the  fuel  is  11.85  ) 

CO,=  (1  - 0.01925CO2,  -  0.OOO323R )CO,„, 

Where: 

CO,n,=  Carbon  monoxide  concentration  of 
the  dilute  exhaust  sample  as  measured. 
in  ppm. 

C05,=Carbon  dioxide  concentration  of  the 
dilute  exhaust  bag  sample,  in  percent,  if 
measured.  For  flow  compensated  sample 
systems,  (COs,l,  is  the  i.istantar.eous 
concentration  For  cases  where  e\hau;;t 
sampling  of  COj  is  not  performed,  the 
following  approximation  is  permitted: 

M'  (453.6)      100 


12.011 -(-(1.008)    Densityco:     V„,„ 


=  Average  carbon  |o  hydrogen  ratio. 
M'  =  Fuel  mass  consuincd  during  the  lest 

cycle. 
R  -Relative  humidity  of  the  dilution  air,  in 

percent. 
COa  =  Carbon  monoxide  concentration  of  the 

dilution  air  corrected  for  water  vapor 

extraction,  in  ppm. 
COa  =  (1  -  0.aO0323R)  COi„ 
Where: 
C^Oam^ Carbon  monoxide  concentration  of 

the  dilution  air  sample  as  measured,  in 

ppm 

Note. — If  a  CO  instrument  which  meets  the 
(.riteria  specified  in  §  86.1311-84  is  used  and 
the  conditioning  column  has  been  deleted, 
CO,„  must  be  substituted  directly  for  CO, 
and  COam  must  be  substituted  directly  for 
COa 

•  *  *  •  * 

34.  A  new  §  86.1301-88  is  added,  to 
read  as  follows: 

§86.1301-88      Scope;  applicability. 

This  subpart  contains  gaseous 
emission  test  procedures  for  gasoline- 
fueled  heavy-duty  engines  and  gaseous 
and  particulate  emission  test  procedures 
for  heavy-duty  diesel  engines.  It  applies 
to  1983  and  later  model  years. 

35.  A  new  §  86  1306-88  is  added,  to 
read  as  follows:      i 

§86.1306-88     Equipment  required  and 
specifications;  overview. 

(a)  Exhaust  emission  tests.  All 
engines  subject  to  this  subpart  are 
tested  for  exhaust  emissions.  Diesel  and 
gasoline-fueled  engines  are  tested 
identically  with  the  exception  of  the 
systems  used  to  measure  hydrocarbon, 
nitrogen  oxide,  and  particulate;  diesel 


engines  require  a  heated,  continuous 
hydrocarbon  detector  and  a  continuou'^ 
nitrogen  oxide  detector  (§  86.1310-8B); 
gasoline-fueled  engines  are  not  tested 
for  particulate  emissions  (§  86.1309-84) 
Necessary  equipment  and  specifications 
appear  in  §§  o6.13()8-84,  86.130&-84, 
86.1310-67  and  86.1311-84. 

(b)  Fuel,  analytical  gas.  and  engine 
cycle  specifications.  Fuel  specifications 
for  exhaust  emission  testing  are 
specified  in  §  86.1313-84.  Analytical 
gases  are  specified  in  §  86.1314-84.  The 
EPA  heavy-duty  transient  engines  cycles 
for  use  in  exhaust  testing  are  described 
in  §  86.1333-84  and  specified  in 
Appendix  I  to  this  part. 

36.  A  new  §  80.1310-88  is  added,  to 
read  as  follows: 

§  66.1310-88     Exhaust  gas  sampling  and 
analytical  system;  diesel  engines. 

(a)  General.  The  exhaust  gas  sampling 
system  described  in  this  paragraph  is 
designed  to  measure  the  true  mass  of 
bo^h  gaseous  and  particulate  emissions 
in  the  exhaust  of  heavy-duty  diesel 
engines.  This  system  utilizes  the  CVS 
concept  (described  in  §  86.1309-84)  of 
measuring  mass  emissions  of  CO,  CO;. 
and  particulate.  A  continuously 
integrated  system  is  required  for  HC  and 
.NO,  m.easurement.  and  is  allowed  for 
CO,  and  COj.  The  mass  of  gaseous 
emissions  is  determined  from  the  sample 
concentration  and  total  flow  over  the 
test  period  The  mass  of  particulate 
emissions  is  determined  from  a 
proportional  mass  sample  collected  on  a 
filter  and  from  the  sample  flow  and  total 
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flow  ovp:  r  r  tt'st  pp-iud.  As  all  option, 
the  mcasurtmcnt  of  total  fuel  mass 
cuiisumed  o\  i  r  d  .'  \  i  !e  may  be 
substituted  f.r  the  exhaust  measurement 
of  CO2.  General  requirements  are  as 
follows: 

(1)  This  sampling  system  requires  the 
use  of  a  FDP-CVS  and  a  heat  exchanger, 
or  a  CFV-CVS  with  either  a  heat 
exchanger  or  electronic  flow 
compensation.  Figure  N88-3  is  a 
schematic  drawing  of  the  PDP  system. 
Figure  N88-4  is  a  schematic  drawing  of   ' 
the  CFV  system. 
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FIGURE  N88-3 

GASEOUS  EMISSIONS  SAMPLING  SYSTEM  (PDP-CVS) 

(FOR  DIESEL  ENGINES  ONLY) 

(SEE  FIGURE  N84-5  FOR  SYMBOL  LEGEND; 
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[2]  The  HC  analytical  system  for 
diesel  engines  requires  a  heated  flame 
ionization  detector  (HFID)  and  hr-ated 
sample  system. 

(ij  The  h'FID  sample  mjst  be  t.iken 
(':rec;!y  .•'rom  the  diluted  exhaust  sire>irn 
throijgh  a  heated  probe  and  integrated 
continuni:sly  over  the  te^t  cycle.  Unless 
compensation  for  varying  flow  is  made. 
the  H.Fin  must  be  used  v\ith  a  ci.r.stant 
few  sysU  m  to  en^jre  a  representative 
sample. 

(•i)  'Il-.e  healed  pribe  shall  be  iMcat-d 
in  t.'ie  primary  dilution  tunnel  and  far 
enough  downstream  of  the  mixing 
chamber  to  ensure  a  uniform  sample 
distribution  across  the  CVS  djct  at  the 
point  of  sa-iipiing. 

(3)  The  CO  and  CO^  ai.aU  nral  sys'i-.m 
foe  diesel  engines  requires: 

(i)  Bdg  sampling  (§  86.no&-Wi  dnd 
analytical  (§  36.1311-84)  capabilities  as 
shown  in  Figure  N88-3  (or  Figure  N8a-4). 
or 

(uj  Continuously  integrated 
measurement  of  diluted  CO  and  CO. 
meeting  the  minimum  requirements  and 
technical  specifications  contained  in 
paragraph  (b)(5)  of  this  section.  Unless 
com.pcnsation  for  varying  fiow  is  made. 
a  constant  flow  system  must  be  used  to 
ensure  a  representative  sample. 

(4)  The  \0,  analytical  syste.m  fur 
diesLl  engines  requires  a  continuously 
integrated  measurement  of  diluted  NO, 
meeting  the  minimum  requirements  and 
technical  specifications  contained  in 
paragraph  (b)(5)  of  this  section.  Unless 
compensation  for  \  arying  flow  is  made, 
a  constant  flow  system  must  be  used  to 
ensure  a  representative  sample. 

(5)  The  mass  of  particulate  in  the 
exhaust  is  determintd  via  filtration.  The 
particulate  sampling  system  requires 
dilution  ^f  the  exhaust  in  cithf  r  one  or 


two  steps  to  a  temperature  never  greater 
than  125    F  (51.7    C)  at  the  primary 
sample  filter.  A  backup  filter  provides  a 
confirm.ation  of  sufficient  filtering 
efficiency. 

(6)  Since  various  configurations  can 
produce  equivalent  results,  exact 
conformance  with  these  drawings  is  not 
required.  Additional  components  such 
as  instruments,  valves,  solenoids, 
pun-,ps,  and  switches  may  be  used  to 
provide  additional  information  and 
coordinate  the  functions  of  the 
component  system.s.  Other  components, 
such  as  snubbcrs,  which  are  not  needed 
to  maintain  accuracy  on  some  systems, 
may  be  excluded  if  their  exclusion  is 
based  upon  good  engineering  judgment. 

(7)  Other  sampling  and/or  analytical 
systems  may  be  used  if  shown  to  yield 
equivalent  results  and  if  approved  in 
advance  by  the  Administrator. 

(b)  Ccriponci't  descnption.  The 
components  necessary  for  diesel 
exhaust  sampling  shall  meet  the 
following  requirements: 

l\]  Exhaust  dilution  system.  The  PDP- 
CVS  shall  conform  to  all  of  the 
requirements  listed  for  the  exhaust  gas 
PDP-C\'S  in  §  86.i:U)9-84(b).  The  CFV- 
CVS  shall  conform  to  all  of  the 
requirements  listed  for  the  exhaust  gas 
CF\'-CVS  in  §  86  1309-84(c).  In  addition, 
the  C\'S  must  conform  to  the  following 
requirements: 

(i)  The  flow  capacity  of  the  CVS  must 
be  sufficient  to  maintain  the  diluted 
exhaust  stream  at  or  below  the 
temperatures  required  for  the 
measurement  of  particulate  and 
hydrocarbon  emissions  noted  below.. 
This  may  be  achieved  by  either  of  the 
fcilowing  two  methods. 

(A)  Sir:i:ie-diJution  method.  The  flow 
Capacity  of  the  CVS  must  be  sufficient 


to  maintain  the  diluted  exhaust  stream 
at  a  temperat'jxe  of  125  °F  (51.7  °Cj  or 
less  at  the  sampling  zone  in  the  primary 
dilution  tunnel.  Direct  sampling  of  the 
particulate  material  may  then  take  place 
(Figure  N"88-^a). 

(B)  Double-dilution  method.  The  flow 
capacity  of  the  CVS  must  be  sufficient 
to  maintain  the  diluted  exhaust  stream 
in  (he  primary  dilution  tunnel  at  a 
temperature  of  375  °F  (191  'C)  or  less  at 
the  sampling  zone.  Gaseous  emission 
samples  may  be  taken  directly  from  this 
sampling  point.  An  exhaust  sam.ple  must 
then  be  taken  at  this  point  to  be  diluted 
a  second  time  for  use  in  determ.ining 
particulate  emissions.  The  secondary 
dilution  system  must  provide  sufficient 
secondary  dilution  air  to  .maintain  the 
double-diluted  exhaust  stream  at  a 
tem.perature  of  125  'F  (51.7  °C)  or  less 
immediately  before  the  primary 
particulate  filter  in  the  secondary 
dilution  tunnel  (Figure  \88-4b]. 

(ii)  For  the  CFV-CVS.  either  a  heat 
exchanger  or  electronic  flow 
compensation  (which  also  includes  the 
particulate  sample  flows)  is  required 
(see  Figure  N88-4). 

(iii)  For  the  CFV-CVS  when  a  heat 
exchanger  is  used,  the  gas  mixture 
temperature,  measured  at  a  point 
immediately  ahead  of  the  critical  flow 
venturi.  shall  be  withm  ±20  °F  (11  °C)  of 
the  average  operating  temperature 
observed  during  the  test.  The 
temperature  measuring  system  (sensors 
and  readout)  shall  have  an  accuracy  and 
precision  of  ±3.4  T  (1.9  °C).  For 
systems  utilizing  a  flow  compensator  to 
maintain  proportional  flow,  the 
requirement  for  maintaining  constant 
temperature  is  not  necessary. 
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SINGLE  DILUTION  PARTICULATE  MEASUREMENT  SYSTEM 

(FOR  DIESEL  ENGINES  ONLY) 
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(iv)  The  primary  dilution  air  and 
secondary  dilution  air  (if  applicabfe): 

(A)  Shall  have  a  temperature  of  77°±9 
T(25'"±5°C). 

(B)  May  be  filtered  at  the  dilution  air 
inlet. 

(C)  May  be  sampled  to  determine 
background  particulate  levels,  which 
can  then  be  subtracted  from  the  values 
measured  in  the  detailed  exhaust 
stream. 

(2)  (Reserved) 

(3)  Continuous  HC  measurement 
system 

(i)  The  contmuous  HC  sample  system 
(as  shown  in  Figure  N88-3  or  NmU) 
uses  an  "overflow"  zero  and  span 
system.  In  this  type  of  system,  excess 
zero  or  span  gas  spiUs  out  of  the  probe 
when  zero  and  span  checks  of  the 
analyzer  are  made.  The  "overflow" 
system  may  also  be  used  to  calibrate  the 
HC  analyzer  per  §  86.1321-84(b), 
although  this  is  not  required. 

(ii)  No  other  analyzers  may  draw  a 
sample  from  the  continuous  HC  sample 
probe,  line  or  system,  unless  a  common 
sample  pump  is  used  for  all  analyzers 
and  the  sample  line  system  design 
reflects  good  engineering  practice. 

(iii)  The  overflow  gas  flow  rates  into 
the  sam.ple  line  shall  be  at  least  105 
percent  of  the  sample  system  flow  rate. 

(iv]  The  overflow  gases  shall  enter  the 
heated  sample  line  as  close  as 
practicable  to  the  outside  surface  of  the 
CVS  duct  or  dilution  tunnel. 

(v)  The  continuous  hydrocarbon  probe 
shall  be: 

(A)  Installed  in  the  primary  dilution 
tunnel  at  a  point  where  the  dilution  air 
and  exhaust  are  well  mixed  [i.e., 
approximately  10  tunnel  diameters 
downstream  of  the  point  where  the 
exhaust  enters  the  dilution  tunnel). 

(B)  Sufficiently  distant  (radially)  from 
other  probes  and  the  tunnel  wall  so  as  to 
be  free  from  the  influence  of  any  wakes 
or  eddies, 

(C)  Heated  over  the  entire  length  to 
maintain  a  375°  ±20T  (191°±11°C)  waJJ 
temperature.  (Insulation  and  other 
techniques  may  also  be  used  to  maintain 
the  temperature.) 

(D)  0.19  in.  (0.457  cm]  minimum  inside 
diameter. 

(E)  Free  from  cold  spots  [i.e.,  free  from 
spots  where  the  probe  m-'o// temperature 
is  less  than  355T  (180T)). 

(vi)  The  dilute  exhaust  gas  flowing  in 
the  total  hydrocarbon  sample  system 
shall  be; 

(A)  At  375°±10T  (19r±6°C] 
immediately  before  the  heated  filter. 
Thisgfls  temperature  will  be  determined 
by  a  temperature  sensor  located 
immediately  upstream  of  the  filter.  The 
sensor  and  its  readout  shall  have  an 


accuracy  and  precision  of  ±3.4°F 

(i.9xr. 

(B)  At  375*±10T  (191*±10"C) 
immediately  beforse  the  HFID.  This  50s 
temperature  will  be  determined  by  a 
temperature  sensor  located  at  the  exit  of 
the  heated  sample  line.  The  sensor  and 
its  readout  shall  have  an  accuracy  and 
precision  of  ±3.4°F  (1.9'C). 

(vii)  The  response  time  of  the 
continuous  measurement  system  shall 
be  no  greater  than: 

(A)  1.5  seconds  from  an  instantaneous 
step  change  at  the  port  entrance  to  the 
analyzer  to  within  90  percent  of  the  step 
change. 

(B)  20  seconds  from  an  instantaneous 
step  change  at  the  entrance  to  the 
sample  probe  or  overflow  span  gas  port 
to  within  90  percent  of  the  step  change. 
Analysis  system  response  time  shall  be 
coordinated  with  CVS  flow  fluctuations 
and  sampling  time/test  cycle  offsets  if 
necessary. 

(C)  For  the  purpose  of  verification  of 
response  times,  the  step  change  shall  be 
at  least  60  percent  of  full-scale  chart 
deflection. 

(4)  Primary-dilution  tunnel,  (i)  The 
primary  dilution  tunnel  shall  be: 

(A)  Small  enough  in  diameter  to  cause 
turbulent  flow  (Reynolds  Number 
greater  than  4,000)  and  of  sufficient 
length  to  cause  complete  mixing  of  the 
exhaust  and  dilution  air: 

(B)  At  least  18  inches  (45.7  cm)  in 
diameter  with  a  single-dilution  system 
or  at  least  8  inches  (20,3  cm]  in  diameter 
with  a  double-dilution  system; 

(C)  Constructed  of  electrically 
conductive  material  which  does  not 
react  with  the  exhaust  components:  and 

(D)  Electrically  grounded. 

(ii)  The  temperature  of  the  diluted 
exhaust  stream  inside  of  the  primary 
dilution  tunnel  shall  be  sufficient  to 
prevent  water  condensation. 

(iii)  The  engine  exhaust  shall  be 
directed  downstream  at  the  point  where 
it  is  introduced  into  the  primary  dilution 
tunnel. 

(5)  Continuously  integrated  NO^  CO, 
and  CO2  measurement  systems. 

(i)  The  sample  probe  shall: 

(A)  Be  in  the  same  plane  as  the 
continuous  HC  probe,  but  shall  be 
sufficiently  distant  (radially]  from  other 
probes  and  the  tunnel  wall  so  as  to  be 
free  from  the  influences  of  any  wakes  or 
eddies. 

(B)  Heated  and  insulated  over  the 
entire  length,  to  prevent  water 
condensation,  to  a  minimum 
temperature  of  131"  F  (55"C].  Sample  ^as 
temperature  immediately  before  the  first 
filter  in  the  system  shall  be  at  least 
131T(55''C). 

(ii)  The  continuous  NO,,  CO,  or  COj 
sampling  and  analysis  system  shall 


conform  to  the  specifications  of  40  CFR 
Fart  86.  Subpart  D  with  the  following 
exceptions  and  revisions: 

(A)  The  system  components  required 
to  be  heated  by  Subpart  D  need  only  be 
heated  to  prevent  water  condensation, 
the  minimum  component  temperature 
shall  131'F(55°C)) 

(B)  The  system  response  defined  in 
§  86.329-79  shall  be  no  greater  than  20 
seconds.  Analysis  system  respone  time 
shall  be  coordinated  with  CVS  flow 
fluctuations  and  sampling  time/test 
cycle  offsets,  if  necessary. 

(C)  Alternative  NO,  measurement 
techniques  outlined  in  §  86.346-79  are 
not  permitted  for  .\'0,  measurement  in 
this  Subpart. 

(D)  All  analytical  gases  shall  conform 
to  the  specifications  of  §  86.1314-84. 

(E)  Any  range  on  a  linear  analyzer 
below  15.T  ppm  shall  have  and  use  a 
calibration  curve  confo.'ming  to 

§  86.330-"9. 

(F)  The  measurement  accuracy 
requirements  specified  in  §  86.338-79  are 
superseded  by  those  specified  in 

§  86.1338-84. 

(iii)  The  chart  deflections  or  voltage 
output  of  analyzers  with  non-linear 
calibration  curves  shall  be  converted  to 
concentration  values  by  the  calibration 
curve(s)  specified  in  Subpart  D 
(§  86.330-79)  before  How  correction  (if 
used)  and  subsequent  integration  takes 
place. 

(6)  Particulate  sampling  system.  The 
particulate  collection  system  must  be 
configured  in  either  of  two  ways.  The 
single-dilution  method  collects  a 
proportional  sample  from  the  primary 
tunnel,  and  then  passes  this  sample 
through  the  collection  filter  (Figure  N88- 
4a].  The  double-dilution  method  collects 
a  proportional  sample  from  the  primary 
tunnel,  and  then  transfers  this  sample  to 
a  secondary  dilution  tunnel  where  the 
sample  is  further  diluted;  the  double- 
diluted  sample  is  then  passed  through 
the  collection  filter  (Figure  N88-4b). 
Proportionality  (i.e..  mass  flow  ratio] 
between  the  primary  tunnel  flow  rate 
and  the  sample  flow  rale  must  be 
maintained  within  ±5  percent  for 
systems  with  or  without  flow 
compensation.  Without  flow 
compensation,  proportional  sampling  is 
achieved  by  introducing  the  secondary 
dilution  air  at  a  constant  mass  How  rate, 
and  removing  the  double-diluted  sample 
at  a  constant  mass  How  rate.  The 
requirements  for  these  two  systems  are: 

(i)  Single  Dilution  Method' [A]  The 
particulate  sample  probe  shall  be: 

(1)  Installed  facing  upstream  at  a  point 
where  the  dilution  air  and  exhaust  air 
are  well  mixed  (i.e.,  on  the  primary 
tunnel  centerline,  approximately  10 
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tunnel  diameters  downstream  of  the 
point  where  the  exhaust  enters  the 
primary  dilution  tunnel). 

[2]  Siifnciently  distant  (radially)  from 
other  sampling  probes  so  as  to  be  free 
from  the  influence  of  any  wakes  or 
eddies  produced  by  the  other  probes. 

[3]  0.5  in.  (1.27  cm)  minimum  inside 
diameter. 

[•1]  The  distance  from  the  sampling  tip 
to  the  filter  holder  shall  be  at  least  5 
probe  diameters  for  filters  located  inside 
the  primary  dilution  tunnel,  and  not 
more  than  40  inches  (102  cm)  for  filters 
located  outside  the  primarj'  dilution 
tunnel. 

(5)  Designed  to  minimize  the 
deposition  of  particulate  in  the  probe 
[i.e.,  bends  should  be  as  gradual  as 
possible,  protrusions  (due  to  sensors, 
etc.)  should  be  smooth  and  not  sudden, 
etc.). 

(B)  The  particulate  sample  pump(s) 
shall  be  located  sufficiently  distant  from 
the  dilution  tunnel  so  that  the  inlet  gas 
temperature  is  maintained  at  a  constant 
temperature  (±5  T  (±2.8 'O)  if  flow 
compensation  is  not  used. 

(C)  The  gas  meters  or  flow 
instrumentation  shall  be  located 
sufficiently  distant  from  the  tunnel  so 
that  the  inlet  gas  temperature  remains 
constant  (±5  T  (±2.8  'Q]  if  flow 
compensation  is  not  used. 

(D)  Other  sample  flow  handling  and/ 
or  measurement  systems  may  be  used  if 
shown  to  yield  equivalent  results  and  if 
approved  in  advance  by  the 
Administrator. 

(ii)  Double-dilution  method.  (A)  The 
particulate  sample  transfer  tube  shall  be 
configured  and  installed  so  that: 

(?)  The  inlet  faces  upstream  in  the 
pnmar>'  dilution  tunnel  at  a  point  where 
the  primary  dilution  air  and  exhaust  are 
well  mixed  [i.e.,  on  the  primary  tunnel 
centerline,  approximately  10  tunnel 
diameters  downstream  of  the  point 
where  the  exhaust  enters  the  primary 
dilution  tunnel). 

[2]  The  particulate  sample  exits  on  the 
centerline  of  the  secondary  tunnel  and 
points  downstream. 

(B)  The  particulate  sample  transfer 
tube  shall  be: 

(/)  Sufficiently  distant  (radially)  from 
other  sampling  probes  (in  the  primary 
dilution  tunnel)  so  as  to  be  free  from  the 
influence  of  any  wakes  or  eddies 
produced  by  the  other  probes. 

(2)  0.5  in.  (1.27  cm]  minimum  inside 
diameter. 

(3]  No  longer  than  36  in.  (91.4  cm)  from 
inlet  plane  to  exit  plane. 

(4)  Designed  to  minimize  the 
deposition  of  particulate  during  transfer 
(i.e..  bends  should  be  as  gradual  as 
possible,  protrusions  (due  to  sensors. 


etc.)  should  be  smooth  and  not  sudden, 
etc.). 

(5)  Constructed  of  electrically 
conductive  material  which  does  not 
react  with  the  exhaust  components,  and 
electrically  grounded. 

(C)  The  secondary  dilution  air  shall  be 
at  a  temperature  of  77'±9°F  {25*±5°C). 

(D)  The  secondary-dilution  tunnel 
shall  be: 

(7)  3.0  inches  (7.62  cm)  minimum 
inside  diameter. 

(2)  Of  sufficient  length  so  as  to 
provide  a  residence  time  of  at  least  0.25 
seconds  for  the  double-diluted  sample. 

[3]  Constructed  of  electrically 
conductive  material  which  does  not 
react  with  the  exhaust  components,  and 
electrically  grounded. 

(E)  Additional  dilution  air  must  be 
provided  so  as  to  maintain  a  sample 
temperature  of  125°F  (51.7°C)  or  less 
immediately  before  the  primary  sample 
filter.  This  dilution  air  must  be 
introduced  at  a  known  constant  mass 
flow  rate  in  order  to  maintain 
proportional  sampling.  This  can  be 
achieved  by  either  of  the  following 
methods: 

(7)  A  PDP-type  pump  flowing  filtered 
dilution  air  at  a  temperature  of  77°±9'F 
(25°±5°C)  and  essentially  constant 
pressure  (atmospheric  is  acceptable) 
along  with  a  gas  meter  or  flow 
instrumentation  for  mass  determination. 
(See  §  86.132D-«7  for  calibration 
specifics.)  The  gas  meter  or  flow 
instrumentation  shall  be  located  so  that 
the  inlet  gas  temperature  remains 
77°  ±9'F  (25°  ±5'C). 

(2)  A  choked  critical  flow  orifice 
flowing  filtered  dilution  air.  For  mass 
determination,  a  gas  meter  or  other  fiow 
instrumentation  is  acceptable.  The  gas 
meter  or  How  instrumentation  shall  be 
located  so  that  the  inlet  gas  temperature 
remains  at  77°±9°F  (25°±5°C). 

(F)  The  primary  filter  holder  shall  be 
located  within  12.0  in.  (30.5  cm)  of  the 
exit  of  the  secondary  dilution  tunnel. 

(G)  The  particulate  sample  pump  shall 
be  located  sufficiently  distant  from  the 
dilution  tunnel  so  that  the  inlet  gas  is 
maintained  at  a  constant  temperature 
(±5°F  (±2.8°C))  if  flow  compensation  is 
not  used. 

(H)  The  gas  meter  or  How 
instrumentation  (if  double-dilution,  this 
means  the  downstream  device)  shall  be 
located  sufficiently  distant  from  the 
tunnel  (either  primary  or  secondary)  so 
that  the  inlet  gas  temperature  remains 
essentially  constant  (±5°F  (±2.8°C))  if 
flow  compensation  is  not  used. 

(I)  Other  sample  flow  handling  and/or 
measurement  systems  may  be  used  if 
shown  to  yield  equivalent  results  and  if 
approved  in  advance  by  the 
Administrator. 


(7)  Particulate  sampling  filters. 

(i)  Fluorocarbon-coated  glass  fiber 
filters  or  fluorocarbon-based 
(membrane)  filters  are  required. 

(ii)  Particulate  filters  must  have  a 
minimum  diameter  of  70  mm  (60  mm 
stain  diameter).  Larger  diameter  filters 
are  acceptable. 

(iii)  The  dilute  exhaust  will  be 
simultaneously  sampled  by  a  pair  of 
filters  (one  primary  and  one  back-up 
filter)  during  the  cold-start  test  and  by  a 
second  pair  of  filters  during  the  hot-start 
test.  The  back-up  filter  holder  shall  be 
located  no  more  than  4  inches 
downstream  of  the  primary  filter  holder. 
The  primary  and  back-up  filters  shall 
not  be  in  contact  with  each  other. 

(iv)  The  recommended  minimum 
loading  on  a  primary  70  mm  filter  is  5.3 
milligrams.  Equivalent  loadings  [i.e., 
mass/stain  area)  are  recommended  for 
larger  filters.  For  equivalency 
calculations  assume  the  70  mm  filter  has 
a  60  mm  strain  diameter. 

37.  A  new  §  86.1312-88  is  added,  to 
read  as  follows: 

§  86. 1 3 1 2-88    Weighing  chamt>er  and 
microgram  balance  specifications. 

(a)  Ambient  conditions.  (1) 
Temperature.  The  temperature  of  the 
chamber  (or  room)  in  which  the 
particulate  filters  are  conditioned  and 
weighed  shall  be  maintained  to  within 
±10   F  (±6  'O  of  a  set  point  between 
68  'F  (20 'C)  and  86  "F  (30  "  C)  during  all 
filter  conditioning  and  weighing. 

(2)  Humidity.  The  relative  humidity  of 
the  chamber  (or  room)  in  which  the 
particulate  filters  are  conditioned  and 
weighed  shall  be  maintained  to  within 
±10  percent  (relative  humidity)  of  a  set 
point  between  30  and  70  percent  during 
all  filter  conditioning  and  weighing. 

(3)  The  chamber  (or  room) 
environment  shall  be  free  of  any 
ambient  contaminates  (such  as  dust) 
that  would  settle  on  the  particulate       "^ 
filters  during  their  stabilization.  It  is 
required  that  two  unused  reference 
filters  remain  in  the  weighing  room  at  all 
times,  and  that  these  filters  be  weighed 
once  each  24-hour  period.  If  the  weight 
of  either  or  both  of  these  two  reference 
filters  changes  by  more  than  ±1.0 
percent  of  the  nominal  filter  loading  (a 
recommended  minimum  of  5.3 
milligrams)  during  the  conditioning 
period,  then  all  filters  in  the  process  of 
being  stabilized  should  be  discarded, 
and  any  tests  repeated,  The  reference 
filters  shall  be  changed  at  least  once  per 
month. 

(b)  Weighing  balance  specifications. 
The  microgram  balance  used  to 
determine  the  weights  of  all  filters  shall 
have  a  precision  (standard  deviation)  of 
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20  micrograms  and  readability  of  10 
micrograms. 
38.  A  new  §  86.1320-fi8  is  added,  to 

read  as  follows: 

§  86. 1 320-88     Gas  meter  or  flow 
instrumentation  calibration,  particulate 
measurement 

(a)  Sampling  for  particulate  emissions 
requires  the  use  of  gas  meters  or  flow 
instrumentation  to  determine  flow 
through  the  particulate  filters.  This 
instrument  shall  receive  initial  and 
periodic  calibrations  as  follows: 

(1)  Install  a  standard  air  flow 
measurement  device  upstream  of  the 
instrument.  A  critical  flow  orifice,  a 
bellmouth  nozzle,  or  a  laminar  flow 
element  is  recommended  as  the 
standard  device. 

(2)  Flov^  air  through  the  calibration 
system  at  the  sample  flow  rate  used  for 
particulate  testing  and  at  the 
backpressure  which  occurs  during  the 
sample  test. 

(3)  When  the  temperature  and 
pressure  in  the  system  have  stabilized, 
measure  the  indicated  gas  volume  over 
a  time  period  of  at  least  5  minutes  and 
until  a  g;^s  volume  of  at  least  ±  1 
percent  accuracy  can  be  determined  by 
the  standard  device.  Record  the 
stabilized  air  temperature  and  pressure 
upstream  of  the  instrument  and  as 
required  for  the  standard  device. 

(4)  Calculate  air  flow  at  standard 
conditions  as  measured  by  both  the 
standard  device  and  the  mstrument. 
(Standard  conditions  are  defined  as  68 
■F(20  'C)  and  29.92  in.  of  mercurv  (101,3 
kPaj.) 

(5)  Repeat  the  procedures  of 
paragraphs  (a)  (2]  through  (4)  of  this 
section  using  fiow  rates  which  are  10 
percent  above  and  10  percent  below  the 
nominal  sampling  P.ow  rate. 

(6)  If  the  air  flow  at  standard 
conditions  measured  by  the  instrument 
differs  by  more  than  il  percent  from 
the  standard  measurement  at  any  of  the 
three  measured  flow  rates,  then  a 
correction  shall  be  made  by  either  of  the 
following  two  methods: 

|i)  Mechanically  adjust  the  instrument 
so  that  it  ag:ccs  within  1  percent  of  the 
standard  measurement  at  the  three 
specified  flow  rates,  or 

(ii)  Develop  a  continuous  best  fit 
calibration  curve  for  the  instrument  (as 
a  function  of  the  standard  device  flow 
measurement)  from  the  three  calibration 
points  that  represents  the  data  to  within 
1  percent  at  all  points  to  determine 
corrected  flow. 

(b)  Other  systems.  A  bell  prover  may 
be  used  to  calibrate  the  instrument  if  the 
procedure  outlined  in  A.\'S1  B109.1-1973 
is  used.  Prior  approval  by  the 


Administrator  is  not  required  to  use  the 
bell  prover. 

39.  A  new  §  86.1327-88  is  added,  to 
read  as  follows: 

§  86.1327-88     Engine  dynamometer  test 
procedures;  overview. 

(a)  The  engine  dynamometer  test 
procedure  is  designed  to  determine  the 
brake-specific  emissions  of 
hydrocarbons,  carbon  monoxide,  oxides 
of  nitrogen  and  particulate  (diesele 
only).  The  test  procedure  consists  of  a 
"cold"  start  test  following  either  natural 
or  forced  cool-doum  periods  described 
in  §  86.1334-54  and  §  86.1335-84, 
respectively.  A  "hot"  start  test  follows 
the  "cold"  start  test  after  a  hot  soak  of 
20  minutes.  The  idle  test  of  Subpart  P 
may  be  run  after  the  "hot"  start  test.  The 
exhaust  emissions  are  diluted  with 
ambient  air  and  a  continuous 
proportional  sample  is  collected  for 
analysis  during  both  the  cold-  and  hot- 
start  tests.  The  composite  samples 
collected  are  analyzed  either  in  bags  or 
continuously  for  hydrocaibons  (HC). 
carbon  monoxide  (CO),  carbon  dioxide 
(CO:),  and  oxides  of  nitrogen  (NO,).  A 
bag  or  continuous  sample  of  the  dilution 
air  is  similarly  analyzed  for  background 
levels  of  hydrocarbon,  carbon 
monoxide,  carbon  dioxide,  and  oxides  of 
nitrogen.  In  addition,  for  diesels  only, 
particulates  are  collected  on 
fluorocarbon-coated  glass  fiber  fifters  or 
fluorocarbon-based  (membrane)  filters, 
and  the  dilution  air  may  be  prefiltered. 

(b)  Engine  torque  and  rpm  shall  be 
recorded  continuously  during  both  the 
cold  and  hot  start  tests.  Data  points 
shall  be  recorded  at  least  once  every 
second. 

(c)  Using  the  torque  and  rpm  feedback 
signals  the  brake  horsepower  is 
integrated  with  respect  to  time  for  the 
cold  and  hot  cycles.  This  producers  a 
brake  horsepower-hour  value  that 
enables  the  brake-specific  emissions  to 
be  determined  [see  §  86.1342-84. 
Calculations:  gaseous  exhaust  emissions 
and  §  86.1343-^87,  Calculations; 
particulate  exhaust  emissions). 

(d)(1)  When  an  engine  is  tested  for 
exhaust  emissions  or  is  operated  for 
service  accumulation  on  an  engine 
dynamometer,  the  complete  engine  shall 
be  tested,  with  all  emission  control 
devices  installed  and  functioning. 

(2)  Evaporative  emission  controls 
need  not  be  connected  if  data  are 
provided  to  show  that  normal  operating 
conditions  are  maintained  in  the  engine 
induction  system. 

(3)  On  air-cooled  engines,  the  fan  shall 
be  installed. 

(4)  Additional  accessories  (e.g.,  oil 
cooler,  alternators,  air  compressors,  etc.) 
may  be  installed  or  their  loading 


simulated  if  typical  of  the  in-use 
application. 

(5)  The  engine  may  be  equipped  with 
a  production  type  starter. 

(e)  Means  of  engine  cooling  which  will 
maintain  the  engine  operating 
temperatures  [e.g.,  temperatures  of 
intake  air,  oil,  water,  etc.)  at 
approximately  the  same  temperature  as 
specified  by  the  manufacturer  shall  be 
used.  Auxiliary  fan(s)  may  be  used  to 
maintain  engine  cooling  during 
operation  on  the  dynamometer.  Rust 
inhibitors  and  lubrication  additives  may 
be  used,  up  to  the  levels  recommended 
by  the  additive  manufacturer.  Antifreeze 
mixtures  and  other  coolants  typical  of 
those  approved  for  use  by  the 
manufacturer  may  be  used. 

(f)  Exhaust  system.  The  exhaust 
system  shall  meet  the  following 
requirements: 

(1)  GaSoline-fueled engines.  A 
chassis-type  exhaust  system  shall  be 
used.  For  all  catah'st  systems,  the 
distance  from  the  exhaust  manifold 
flange(s)  to  the  catalyst  shall  be  the 
same  as  in  the  vehicle  configuration 
unless  the  manufacturer  provides  data 
showing  equivalent  performance  at 
another  location. 

(2)  Diesel  engines.  Either  a  chassis- 
type  or  a  facility-type  exhaust  system  or 
both  systems  simultaneously  may  be 
used.  The  exhaust  backpressure  or 
restriction  shall  be  typical  of  those  seen 
in  the  actual  average  vehicle  exhaust 
system  configuration  and  may  be  set 
with  a  valve  (mufHer  omitted). 

(i)  The  diesel  engine  exhaust  system 
shall  meet  the  following  requirements- 

(A)  The  total  length  of  the  tubing  from 
the  exit  of  the  engine  exhaust  manifold 
or  turbocharger  outlet  to  the  pnmar\ 
dilution  tunnel  should  not  exceed  32 
feet. 

(B)  The  initial  portion  of  the  exhaust 
system  may  consist  of  a  typical  in-use 
[i.e.,  length,  diameter,  material,  etc.) 
chassis-t\pe  exhaust  svstem. 

(C)  The  distance  from  the  exhaust 
manifold  nange[s)  to  any  exhaust 
aftertreatment  device  shall  be  the  same 
as  in  the  vehicle  configuration  unless  the 
manufacturer  is  able  to  demonstrate 
equivalent  performance  at  another 
location. 

(D)  If  the  exhaust  system  tubing  from 
the  exit  of  the  engine  exhaust  manifold 
or  turbocharger  outlet  to  the  pnmary 
dilution  tunnel  exceeds  12  feet  in  length, 
than  all  tubing  in  excess  of  12  feet 
(chassis  and/or  facility  type)  shall  be 
insulated. 

(E)  If  the  tubing  is  required  to  be 
insulated,  the  radial  thickness  of  the 
insulation  must  be  at  least  R  inches, 
where  R  =  16(k)—(2)r, 
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Where: 

I  /)  k  ^Thermal  conductivity  of  the  insulating 

material  (Btu/hr-ft-'F).  and 
(.?)  r  =  Outer  radius  of  uninsulated  tubing 

(inches). 

(F)  A  smoke  meter  or  other 
instrumentation  may  be  inserted  into  the 
exhaust  system  tubing.  If  this  option  is 
exercised  in  the  insulated  portion  of  the 
tubing,  then  a  minimal  amount  of  tubing 
not  to  exceed  18  inches  may  be  left 
uninsulated.  However,  no  more  than  12 
feet  of  tubing  can  be  left  uninsulated  in 
total,  including  the  length  at  the  smoke 
meter. 

(ii)  The  facility-type  exhaust  system 
shall  meet  the  following  requirements: 

(.A)  It  must  be  composed  of  smooth 
tubmg  made  of  typical  in-use  steel  or 
stainless  steel.  This  tubing  shall  have  a 
maximum  inside  diameter  of  6.0  in.  [^5.2 
cm). 

(B)  Short  sections  (altogether  not  to 
exceed  20  percent  of  the  entire  tube 
length)  of  flexible  tubing  at  connection 
points  are  allowed. 

40.  A  new  §  86.1337-88  is  added,  to 
read  as  follows: 

§86.1337-88    Engine  dynamometer  test 
run. 

(a)  Ihe  following  steps  shall  be  taken 
for  each  test: 

(1)  Prepare  the  engine,  dynamometer, 
and  sampling  system  for  the  cold-start 
test.  Change  filters,  etc.  and  leak  check 
as  necessary. 

Note. —  For  a  single  dllulion  particulate 
system,  a  propane  check  will  not  reveal  a 
pressure  side  leak  (that  portion  of  the  system 
<it)v%nstre;im  of  the  pump)  since  the  volume 
concentration  is  ppm  will  not  change  if  a 
portion  of  the  sample  is  lost.  A  separate  leak 
check  is  needed. 

A  leak  check  of  a  Hlter  assembly  that  has 
only  one  seal  ring  in  contact  with  the  filler 
media  will  not  detect  a  leak  tested  under 
vacuum.  A  pressure  leak  test  should  be 
pprformed. 

(2)  Connect  evacuated  sample 
collection  bags  to  the  dilute  exhaust  and 
dilution  air  sample  collection  systems. 

(3)  Attach  the  CVS  to  the  engine 
exhaust  system  any  time  prior  to 
starting  the  CVS. 

(4)  Start  the  CVS  (if  not  already  on), 
the  sample  pumps  (except  for  the  diesel 
particulate  sample  pump(s),  if 
applicable),  the  engine  cooling  fan(s). 
and  the  data  collection  system.  The  heat 
exchanger  of  the  constant  volume 
sampler  (if  used),  and  the  heated 
components  of  any  continuous  sam.pling 
system(s)  (if  applicable)  shall  be 
preheated  to  their  designated  operating 
temperatures  before  the  test  begins.  (See 
§  86.1340-84(e)  for  continuous  sampling 
procedures.) 


(5)  Adjust  the  sample  flow  rates  to  the 
desired  flow  rates  and  set  the  CVS  gas 
flow  measuring  devices  to  zero. 

Note.— CFV-CVS  sample  flow  rale  is  fixed 
by  the  venturi  design. 

(6)  For  diesels  only,  carefully  install  a 
clean  particulate  sample  filter  into  each 
of  the  filter  holders  and  install  the 
assembled  filter  holders  in  the  sample 
flow  line.  (Filter  holders  may  be 
prcassembled.) 

(7)  Follow  the  manufacturer's  choke 
and  throttle  instructions  for  cold 
starting.  Simultaneously  start  the  engine 
and  begin  exhaust  and  dilution  air 
sa.mpling.  For  diesel  engines,  turn  on  the 
hydrocarbon  and  NO,  (and  CO  and  CO^, 
if  continuous)  analyzer  system 
integrators  (if  used)  and  turn  on  the 
particulate  sample  pumps  and  indicate 
the  start  of  the  test  on  the  data 
collection  medium. 

(8)  As  soon  as  it  is  determined  that 
the  engine  is  started,  start  a  "free  idle" 
timer. 

(9)  Allow  the  engine  to  idle  freely  with 
no-lead  for  24 ±1  seconds. 

This  idle  period  for  automatic 
fmnsmission  engines  may  be  interpreted 
as  an  idle  speed  in  neutral  or  park.  All 
other  idle  conditions  shall  be  interpreted 
as  an  idle  speed  in  gear.  It  is  permissible 
to  lug  the  engine  down  to  curb  idle 
speed  during  the  last  8  seconds  of  the 
free  idle  period  for  the  purpose  of 
engaging  dynamometer  control  loops. 

(10)  Begin  the  transient  engine  cycles 
such  that  the  first  non-idle  record  of  the 
cycle  occurs  at  25 ±  seconds.  The  free 
idle  time  is  included  in  the  25±1 
seconds.  During  diesel  particulate 
testing  without  the  use  of  flow 
compensation,  adjust  the  sample 
pump(s)  so  that  the  flow  rate  through  the 
particulate  sample  probe  or  transfer 
tube  is  maintained  at  a  constant  value 
within  ±5  percent  of  the  set  flow  rate. 
Record  the  average  temperature  and 
pressure  at  the  gas  meter(s)  or  flow 
instrumentation  inlet.  If  the  set  flow  rate 
cannot  be  maintained  because  of  high 
particulate  loading  on  the  filter,  the  test 
shall  be  terminated.  The  test  shall  be 
rerun  using  a  lower  flow  rate  and/or  a 
larger  diameter  filter. 

(11)  On  the  last  record  of  the  cycle, 
cease  sampling.  Immediately  turn  the 
engine  off.  and  start  a  hot-soak  timer. 
For  diesel  engines,  also  turn  off  the 
particulate  sample  pumps,  the  gas  flow 
measuring  device(s)  and  any  continuous 
analyzer  system  integrators  and  indicate 
the  end  of  the  test  on  the  data  collection 
medium.  Sampling  systems  should 
continue  to  sample  after  the  end  of  the 
test  cycle  until  system  response  times 
have  elapsed. 

(12)  Immediately  after  the  engine  is 
turned  off.  turn  off  the  engine  cooling 


fan(s)  if  used,  and  the  CVS  blower  (or 
disconnect  the  exhaust  system  from  the 
CVS).  As  soon  as  possible,  transfer  the 
"cold  start  cycle"  exhaust  and  dilution 
air  bag  samples  to  the  analytical  system 
and  process  the  samples  according  to 
§  83.1340-84.  A  stabilized  reading  of  the 
exhaust  sample  on  all  analyzers  shall  be 
obtained  within  20  minutes  of  the  end  of 
the  sample  collection  phase  of  the  test. 
For  diesel  engines,  carefully  remove  the 
filter  holder  from  the  sample  flow 
apparatus,  and  remove  each  particulate 
sample  filter  from  its  holder  and  place 
each  in  a  petri  dish  and  cover. 

(13)  Allow  the  engine  to  soak  for20±l 
minutes. 

(14)  Prepare  the  engine  and 
dynamometer  for  the  hot  start  test. 

(15)  Connect  evacuated  sample 
collection  bags  to  the  dilute  exhaust  and 
dilution  air  sample  collection  systems, 

(16)  Start  the  CVS  (if  not  already  on) 
or  connect  the  exhaust  system  to  the 
CVS  (if  disconnected)  Start  the  sample 
pumps  (except  the  diesel  particulate 
sample  pump(s),  if  applicable),  the 
engine  cooling  fan(s)  and  the  data 
collection  system.  The  heat  exchanger  of 
the  constant  volume  sampler  [if  used) 
and  the  heated  components  of  any 
continuous  sampling  sysfem(s)  (if 
applicable)  shall  be  preheated  to  their 
designated  operating  temperatures 
before  the  test  begins.  See  §  86.1340- 
84(e)  for  continuous  sampling 
procedures. 

(17)  Adjust  the  sample  flow  rates  to 
the  desired  flow  rate  and  set  the  CVS 
gas  flow  measuring  devices  to  zero. 

(18)  For  diesels  only,  carefully  install 
a  clean  particulate  filter  in  each  of  the 
filter  holders  and  install  assembled  filter 
holders  in  the  sample  flow  line.  (Filter 
holders  may  be  preassembled.) 

(19)  Follow  the  manufacturer's  choke 
and  throttle  instruction  for  hot  starting. 
Simultaneously  start  the  engine  and 
begin  exhaust  and  dilution  air  sampling. 
For  diesel  engines,  turn  on  the 
hydrocarbon  and  NO,  (and  CO  and  CO2, 
if  continuous)  analyzer  system 
integrators  (if  used"),  indicate  the  start  of 
the  test  on  the  data  collection  medium, 
and  turn  on  the  particulate  sample 
pump(s). 

(20)  As  soon  as  it  is  determined  that 
the  engine  is  started,  start  a  "free  idle" 
timer. 

(21)  Allow  the  engine  to  idle  freely 
with  no-load  for  24±1  seconds.  The 
provisions  and  interpretations  of 
paragraph  (a)(9)  of  this  section  apply. 

(22)  Begin  the  transient-engine  cycle 
such  that  the  first  non-idle  record  of  the 
cycle  occurs  at  25±1  seconds.  The  free 
idle  is  included  in  the  25±:1  seconds. 
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(23)  On  the  last  record  nf  the  cycle, 
allow  sampling  system  response  times 
to  elapse  and  cease  sampling.  For  diesel 
engines,  turn  off  the  p.irticulate  sample 
pump(s).  the  gas  P.ow  measuring 
device(sl  and  any  continuous  anaKzer 
system  integrators  and  mdicate  the  end 
of  the  test  on  the  data  collection 
medium. 

(24)  As  soon  ds_^  possible,  transfer  the 
"hot  start  cycle"  exhaust  and  dilution 
air  bag  samples  to  the  analytical  system 
and  process  the  samples  according  to 

§  86.134l)-84,  a  stabilized  reading  of  the 
exhaust  sample  on  all  analyzrrs  shai!  be 
obtained  within  20  minutes  of  the  end  of 
the  sample  collection  phase  of  the  lest. 
For  diesel  engines,  carefully  remove  the 
assembled  filter  holder  from  the  sample 
flow  lines  and  remove  each  particulate 
sample  filter  from  its  holder  and  place  m 
a  clean  petri  dish  and  cover  as  soon  as 
possible.  Within  1  hour  after  the  end  of 
the  hot  start  phase  of  the  test,  transfnr 
the  four  particulate  filters  to  the 
weighing  chamber  for  post-test 
conditioning. 

(25)  The  CVS  and  the  engine  may  be 
turned  off.  if  desired. 

(b)  The  procedure  in  paiagraph  (a)  of 
this  section  is  designed  for  one  sample 
bag  for  the  cold-start  protion  and  one  for 
the  hot-start  protion.  It  is  also 
permissible  to  use  more  than  one  sample 
bag  per  test  portion. 

(c)  If  a  dynamometer  test  run  is 
determined  to  be  void,  corrective  action 
may  be  taken.  The  engine  may  then  be 
allowed  to  cool  (naturally  or  forced]  and 
the  d\  namometer  test  rerun  per 
paragraph  (a)  or  (b)  of  this  section. 

41.  A  new  §  86.133»-88  is  added,  to 
read  as  follows: 

§  86.1339-88      Diesel  particulate  filter 
handling  and  weighing. 

(a)  At  least  1  hour,  but  not  more  than 


80  hours,  before  the  test,  place  each 
filter  in  an  open  petri  dish  and  place  in  a 
weighing  chamber  meeting  the 
specifications  of  §  86  1312-8"  for 
stabilization, 

(h)  At  the  end  of  the  stabilization 
period,  weigh  each  filter  on  a  balance 
having  a  precision  of  20  micrograms  and 
a  readability  of  10  micrograms.  This 
reading  is  the  tare  weight  and  must  be 
recorded  (see  §  86  1344-88(e)(18)). 

(c)  The  filter  shall  then  be  stored  in  a 
covered  petri  dish  or  a  sealed  filter 
holder,  either  of  which  shall  remain  in 
the  weighing  chamber  until  needed  for 
testing. 

(d)  If  the  filter  is  not  used  within  1 
hour  of  its  removal  from  the  weighing 
chamber,  it  must  be  re-weighed  before 
use.  This  limit  of  1  hour  may  be  replaced 
b\  an  8-hour  limit  if  either  of  the 
following  three  conditions  are  met: 

(1)  A  stabilized  filter  is  placed  and 
kept  in  a  sealed  filter  holder  assembly 
with  the  ends  plugged,  or 

(2)  A  stabilized  filter  is  placed  in  a       i 
sealed  filter  holder  assembly,  which  is 
then  immediately  placed  in  a  sample 
line  through  which  there  is  no  fiow.  or 

(3)  A  combination  of  the  conditions 
specified  in  paragraphs  (1)  and  (2). 

(e)  After  the  emissions  test,  and  after 
the  sample  and  back-up  filters  have 
been  returned  to  the  weighing  room 
after  being  used,  they  must  be 
conditioned  for  at  least  1  hour  but  not 
more  than  80  hours  and  then  weighed. 
This  reading  is  the  gross  weight  of  the 
filter  and  must  be  recorded  (see 

§  86,1344-88(e)(18)). 

(f)  The  net  weight  of  each  filter  is  its 
gross  weight  minus  its  tare  weight. 
Should  the  sample  on  the  filter  contact 
the  petri  dish  or  any  other  surface,  the 
test  is  void  and  must  be  re-run. 

(g)  A  ratio  of  net  weights  will  be 
determined  by  the  following  formula: 


Ratio  of  net  weights  = 


(Net  weight)  p„„,^  ,,„„ 


(Net  weight) 


fiiu-r  +  (Net  weight)  B«-k  uu  nit. 


(1)  if  the  ratio  of  net  weights  is  greater 
than  0.95,  then  P,  is  the  net  weight  of  the 

primary  filter  only. 

(2)  If  the  ratio  of  net  weights  is  less 
than  or  equal  to  0.95  then  P,  is  the  sum 
of  the  net  weights  of  the  primary  filter 
and  the  back-up  filter. 

(h)  The  following  optional  weighting 
procedure  is  permitted: 


(1)  At  the  end  of  the  stabilization 
period,  weigh  both  the  primary  and 
back-up  filters  as  a  pair  on  a  balance 
having  a  precision  of  20  micrograms  and 
a  readability  of  10  micrograms.  This 
reading  is  the  tare  weight  and  must  be 
recorded  (see  §  86.1344-88(e)(18)). 

(2)  After  the  emissions  test,  in 
removing  the  filters  from  the  filter 
holder,  the  back-up  filter  is  inverted  on 
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top  of  the  primary  filter.  Tht  y  must  then 
he  conditioned  in  the  weigh. p.g  chnmber 
for  at  least  one  hour  but  nmt  more  ih;in 
fli)  hours.  The  filters  are  then  wei.yhed  a.s 
a  pair.  This  reading  is  the  gross  weight 
of  the  filters  and  must  be  recorded  (see 
§  86.1344-«8(e)(18l), 

13]  Subsections  (a),  (c),  (d).  and  (f)  of 
this  section  apply  to  this  option,  except 
that  the  word  •"fiiter"  is  rephired  by 
'■filu.rs." 


42.  A  new  §  86.1343-88  is  added,  to 
read  as  fallows: 

§  86.1343-88    Calculations;  particulate 
exhaust  emissions  (diessis  only). 

(a)  The  final  reported  transient 
emission  test  results  shall  be  computed 
by  use  of  the  following  formula: 


"mn   — 


l/7Pc  +  6/7P„ 


l/-BHPhre4  6/7BHP-hr„ 


(31 


t'.ra  ^  Weighted  mdss  pdrtlculate.  grHms 

ptr  brake  horsepower-hour. 
f\  =Mass  particulate  measured  during  the 

cold-start  test,  grams. 
P,i  =^  Mass  particulate  measured  during  the 

hot-start  test,  grams. 
BHP-hr^  =Tolal  brake  horsepovver-huur 

(hrdke  horsepower  integrated  with 

respect  to  time]  for  the  cold-start  test. 
BHP-hr„  =  Total  brake  horsepower-hour 

(brake  horsepower  integrated  with 

respect  to  time]  for  the  hot-start  test. 


(V™,.*V, 


(1)  Pm— -'  Mass  of  paniculate  emitted  per  lest 
phase,  grams  per  test  phase  |P  „  -^  P,„^ 
for  the  hot-start  test  and  P,  -  P,,.„  for  the 
cold-start  test. 

I-I  V„„  ■   Total  dilute  exhaust  viikirr.ii 

corrected  to  standard  conditions  |5J8  R 
(.i93°K)  and  760  mm  Hg  (101  3  kPall, 
ruble  feet  per  test  phase.  For  a  POP-CVS: 


in  SI  units. 


NJPb-P.)  (528'K| 
(760  mm  H.)  fTJ. 


N|Pb— P.)  |29,i  K) 
(101.3  kPa)  (T,,i. 


Where 


(HI 
(IV 


V„  -  Volume  of  gas  pumped  t>>  the  positive 
displacement  pump,  cubic  feet  (cubic 
meters)  per  revolution.  This  volume  is 
dependent  on  the  pressure  differential 
across  the  positive  displacement  pump. 

N  -  .\umber  of  revolutions  of  the 
positive  displacement  pump  during  the 
test  phase  while  samples  are  being 
mllected 

I  P„      Bdriimetric  pressure,  mm  11(4  ;kl',i|. 

I  P.      Pressure  depressions  tielow 
atmospheric  measured  at  the  inlet  to  the 


(b)  The  mass  of  parficulafe  for  the 
cold-start  test  and  the  hot-start  test  is 
determined  from  the  following  equation 
when  a  heat  exchanger  is  used  [i.e..  no 
flow  compensation),  and  when 
background  filters  are  used  to  correct 
for  background  particulate  levels: 


Hi-H/UF)! 


)1 


positive  displacement  pump  (during  an 

idle  mode),  mm  Hg  |kPa). 
(v)Tp  =  .-Xverage  temperature  of  dilute 

exhaust  entering  the  positive 

displucement  pump  during  test,  °R  (°K). 
(3)  Vrf=  To'al  volume  of  sample  removed 

from  the  primary  dilution  tunnel,  cubic 

feet  at  standard  conditions. 
(i)  For  a  single-dilution  system: 


V«  = 


VMX(PB-ttP..)x528°R 
TtoX760mmHg. 


Where: 

(A)  V„  =  .■\ctual  volume  of  dilute  sample 
removed  from  the  primary-dilution 
tunnel,  cubic  feet. 

(B)  Pb  =  Barometric  pressure,  mm  Hg. 

(C|  P  „  ^  Pressure  elevation  above  ambient 
measured  at  the  inlet  to  the  dilute 
exhaust  sample  gas  meter  or  flow 
instrumentation,  mm  Hg.  (For  most  gas 
meters  or  flow  instruments  with 
unrestricted  discharge.  P„  is  negligible 
and  can  be  assumed  =  0.) 

(I)|  T,.=  Average  temperature  of  the  dilute 
exhaust  sample  at  the  inlet  to  the  gas 
meter  or  flow  instrumentation,  °R. 

(E)  v.,  may  require  correction  according  to 
§  86  1320-87(a)(6). 

(ii)  For  a  double-diliriion  system: 


Where: 


|A)       V\, 


V.,^  (Pb-^Pu)x528'R 
T.,  \760  mm  Mg 


(B)  v.,  =  .\ctual  volume  of  double  diluted 

sample  vvhlch  passed  through  the 
particulate  filter,  cubic  feet. 

(C)  Pb=  Barometric  pressure,  mm  Hg, 

(U)  P,,^  Pressure  elevation  above  ambient 
measured  at  the  inlet  to  the  sample  gas 
meter  located  at  the  exit  side  of  the 
secondary-dilution  tunnel,  mm  Hg.  (For 
niosNgiis  meters  with  unrestricted 
discharge  P„  is  negligible  and  can  be 
assumed  =  0.| 

(E)T,v  =  Average  temperature  of  the  dilute 
exhaust  sample  at  the  inlet  to  the  exit 
side  gas  meter  or  flow  instrumentation. 
R. 


(Fl 


V.pX(P,-(-P,p)x52a'R 
T,py760  mm  Hg 


(C'l  V,p^  Actual  volume  of  secondary  dilution 
air.  cubic  feet. 

(H)  P,  -Barometric  pressure,  mm  Hg 

(1)  P,p-Pressure  elevation  above  ambient 
m.easured  at  the  inlet  to  the  sample  gas 
meter  or  flow  instrumentation  located  .it 
the  inlet  side  of  the  secondary  dilution 
tunnel,  mm  Hg.  (For  most  gas  meters 
with  unrestricted  discharge  P,p  is 
negligible  and  can  be  assumed  -  0  ) 

(i)  T,p  -  Average  temperature  of  the 

secondary  dilution  air  at  the  inlt  t  to  the 
inlet  side  gas  meter  or  flow 
instrumentation.  °R. 

(K)  Both  V,,  and  Vp,  ma>  require  correction 
according  to  §  86.1320-87(a)(6),  These 
corrections  must  be  .ipplied  before  \\,  is 
determined. 

(4)  P,  =  Mass  of  particulate  on  the  s.imple 

filter  (or  sample  and  backup  filters  if  the 
back-up  filter  is  required  to  be  included. 
see  §  86.1339-87(g)  for  determination). 
grams  per  test  phase. 

(5)  Pb(-Nel  weight  of  particulate  on  the 

background  particulate  filter,  grams 


W 


V.^v(p„  -p,j  .,5,;h    R. 

T,bx:7fiO  mm  Hg 


Where: 

I')  V,(,  =  Actual  volume  of  pnnuirx  dilution 
air  sampled  by  background  p,ir!i(.u!dte 
sampler,  cubic  feet. 

(ii)  Pib  -  l*ressure  elevation  above  ambient 
measured  at  the  inlet  to  the  background 
gas  meter  or  flow  instrument,  mm  Hg. 
(for  most  gas  meters  or  flow  instruments 
with  unrestricted  discharge.  P,^  is 
negligible  and  can  be  assumed       0) 

(iii)  T,b  --  Average  temperature  of  the 

background  sample  at  the  inlet  to  the  gas 
meter  or  flow  instrument.  °R. 

(7)  For  definition  of  DF  see  §  86,134;!- 
84(d)(5). 
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(8)  Other  systems  and  options,  as 
permitted  under  these  regulations,  may 
require  calculations  other  than  these, 
but  these  must  be  based  on  sound 
engineering  principle  and  be  approved 
in  advance  by  the  Administrator  at  the 
time  the  alternate  system  is  approved. 

43.  A  new  §  86.1344-88  is  added,  to 
read  as  follows: 

§86.1344-88    Required  Information. 

(a)  The  required  test  data  shall  be 
grouped  into  the  following  three  general 
categories: 

(1)  Engine  set-up  and  descriptive  data. 
This  data  must  be  provided  to  the  EPA 
supervisor  of  engine  testing  for  each 
engine  sent  to  the  Administrator  for 
confirmatory  testing  prior  to  the 
initiation  of  engine  set-up.  This  data  is 
necessary  to  ensure  that  EPA  test 
personnel  have  the  correct  data  in  order 
to  set  up  and  test  the  engine  in  a  timely 
and  proper  manner.  This  data  is  not 
required  for  tests  performed  by  the 
manufacturers. 

(2)  Pre-test  data.  This  data  is  general 
test  data  that  must  be  recorded  for  each 
test.  The  data  is  of  a  more  descriptive 
nature  such  as  identification  of  the  test 
engine,  test  site  number,  etc.  As  such, 
this  data  can  be  recorded  at  any  time 
within  24  hours  of  the  test. 

(3)  Test-data.  This  data  is  physical 
test  data  that  must  be  recorded  at  the 
time  of  testing. 

(b)  All  data  may  be  supplied  to  the 
Administrator  by  punch  cards,  magnetic 
tape,  or  other  electronic  data  processing 
means.  Acceptable  data  formats  and 
transmission  techniques  will  be 
provided  in  the  Application  Format  for 
Certification  of  the  applicable  model 
year. 

(c)  Engine  set-up  data.  Because 
specific  test  facilities  may  change  with 
time,  the  specific  data  parameters  and 
number  of  items  may  vary.  The 
Application  Format  for  Certification  for 
the  applicable  model  year  will  specify 
the  exact  requirements.  In  general,  the 
following  types  of  data  will  be  required: 

(1)  Engine  manufacturer. 

(2)  Engine  system  combination. 

(3)  Engine  code  and  CID. 

(4)  Engine  identification  number. 

(5)  Applicable  engine  model  year. 

(6)  Engine  fuel  type. 

(7)  Recommended  oil  type. 

(8)  Exhaust  pipe  configuration,  pipe 
sizes,  etc. 

(9)  Curb  or  low  idle  speed. 

(10)  Dynamometer  idle  speed. 
{.Xutomatic  transmission  engines  only.) 

(11)  Engine  parameter  specifications 
such  as  spark  timing,  operating 

!  jmperature.  advance  curves,  etc. 

(12)  Engine  performance  data,  such  as 
naximum  BHP.  previously  measured 


rated  rpm,  fuel  consumption,  governed 
speed,  etc. 

(13)  Recommended  start-up  procedure. 

(14)  Maximum  safe  engine  operating 
speed. 

(15)  Number  of  hours  of  operation 
accumulated  on  engine. 

(16)  Manufacturer's  recommended 
inlet  depression  limit  and  typical  in-use 
inlet  depression  level. 

(17)  Exhaust  system, 
(i)  Diesel  engines. 

(A)  Header  pipe  inside  diameter. 

(B)  Tailpipe  inside  diameter. 

(C)  Minimum  distance  in-use  between 
the  exhaust  manifold  flange  and  the  exit 
of  the  chassis  exhaust  system. 

(D)  Manufacturers  recommended 
maximum  exhaust  backpressure  limit 
for  the  engine. 

(E)  Typical  backpressure  as 
determined  by  typical  application  of  the 
engine. 

(F)  Minimum  backpressure  required  to 
meet  applicable  noise  regulations. 

(ii)  Gasoline-fueled  engines.  Typical 
in-use  backpressure  in  vehicle  exhaust 
system.. 

(d)  Pretest  data.  The  following  data 
shall  be  recorded,  and  reported  to  the 
Administrator  for  each  test  conducted 
for  compliance  with  the  provisions  of  40 
CFR  Part  86,  Subpart  A: 

(1)  Engine-system  combination. 

(2)  Engine  identification. 

(3)  Instrument  operator(s). 

(4)  Engine  operator(s). 

(5)  Number  of  hours  of  operation 
accumulated  on  the  engine  prior  to 
beginning  the  test  sequence  (Figure  N54- 
10). 

(6)  Identification  and  specifications  of 
test  fuel  used. 

(71  Date  of  most  recent  analytical 
assembly  calibration. 

(8)  All  pertinent  instrument 
information  such  as  tuning,  gain,  serial 
numbers,  detector  number,  calibration 
curve  number,  etc.  As  long  as  this 
information  is  traceable,  it  may  be 
summarized  by  system  number  or 
analyzer  identification  numbers. 

(e)  Test  data.  The  physical  parameters 
necessary  to  compute  the  test  results 
and  ensure  accuracy  of  the  results  shall 
be  recorded  for  each  test  conducted  for 
compliance  with  the  provisions  of  40 
CFR  Part  86.  Subpart  A.  Additional  test 
data  may  be  recorded  at  the  discretion 
of  the  manufacturer.  Extreme  details  of 
the  test  measurements  such  as  analyzer 
chart  deflections  will  generally  not  be 
required  on  a  routine  basis  to  be 
reported  to  the  Administrator  for  each 
(est,  unless  a  dispute  about  the  accuracy 
of  the  data  arises.  The  following  types  of 
data  shall  be  required  to  be  reported  to 
the  Administrator.  The  Application 
Format  for  Certification  for  the 


applicable  model  year  will  specify  the 
exact  requirements  which  may  change 
slightly  from  year  to  year  with  the 
addition  or  deletion  of  certain  items. 

(1)  Date  and  time  of  day. 

(2)  Test  number. 

(3)  Engine  intake  air  or  test  cell 
temperature. 

(4)  Barometric  pressure.  (A  central 
laboratory  barometer  may  be  used: 
Provided,  that  individual  test  cell 
barometric  pressure  are  shown  to  be 
within  ±0.1  percent  of  the  barometric 
pressure  at  the  central  barometer 
location. 

(5)  Engine  intake  or  test  cell  and  CVS 
dilution  air  humidity. 

(6)  Maximum  torque  versus  speed 
curve  as  determined  in  §  86,1332-84, 
with  minimum  and  maximum  engine 
speeds,  and  a  description  of  the 
mapping  technique  used. 

(7)  Measured  maximum  liorsepower 
and  maximum  torque  speeds. 

(8)  Measured  maximum  horsepower 
and  torque. 

(9)  Mw'asured  high  idle  engine  speed 
(governed  diesel  engines  only). 

(10)  Measured  fuel  consumption  at 
maximum  power  and  torque  (diesel 
engines  only). 

(11)  Cold-soak  time  interval  and  cool 
down  procedures. 

(12)  Temperature  set  point  of  the 
heated  continuous  analysis  system 
components  [if  applicable). 

(13)  Test  cycle  validation  statistics  as 
specified  in  §  86,1341-84  for  each  test 
phase  (cold  and  hot). 

(14)  Total  CVS  flow  rate  with  dilution 
factor  for  each  test  phase  (cold  and  hot). 

(15)  Temperature  of  the  dilute  exhaust 
mixture  and  secondary  dilution  air  [m 
the  case  of  a  double  dilution  system)  at 
the  inlet  to  the  respective  gas  meter[s)  oi 
flow  instrumentation  used  for 
particulate  sampling  (diesels  only). 

(16)  The  maximum  temperature  of  the 
dilute  exhaust  mixture  immediately 
before  the  particulate  filter  [diesels 
only). 

(17)  Sample  concentrations 
(background  corrected)  for  HC.  CO, 
CO;,  and  NO,  for  each  test  pha^e  (cold 
and  hot). 

(18)  The  stabilized  pre-test  weight  and 
post-test  weight  of  each  particulate 
sample  and  back-up  filter  or  pair  of 
filters  (diesels  only). 

(19)  Brake  specific  emissions  (g/BHP- 
hr)  for  HC.  CO  and  NO,  for  each  test 
phase  [cold  and  hot), 

(20)  The  weighted  (cold  and  hot) 
brake  specific  emissions  (g/BHP-hr)  for 
the  total  test. 

(21)  The  weighted  (cold  and  hot) 
carbon  balance  or  mass-measured  brake 
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specific  fuel  consumption  for  the  total 
test. 

(22)  The  number  of  hours  of  operation 
accumulated  on  the  engine  after 
completing  the  test  sequences  descnlxnl 
in  Figure  N84-10. 

44.  Section  86.1544-64  is  amended  b\ 
revising  paragraph  (b)(4).  to  read  as 
follows: 


§  B6. 1544-84     Calculations;  idle  exhaust 
emissions. 


■     I 


(i.)  ■  •  • 

(4!  Calculate  the  CVS  dilution  factor 


DF 


Riw  \\c\  CO-; — background 
CO, 


Dilute  wet  CDs — background 
CO, 


PART  600— (AMENDED) 

45.  Section  600.307-86  amended  b> 
revising  paragraph  {b)(ii].  to  read  <is 
follows: 


r 


(i)  *  •  ■ 

(ii)  The  digit  "one,"  shall  measure  at 
1(  ast  0  2  inches  by  0.6  inches  (5  x  15  mm) 
in  Width  and  height  respectively. 


§  600.307-66    Fuel  economy  label  format 
requirements. 


iSKIJi.i.  nVt»K};  t-iled  3-14-85:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  690 

Pell  Grant  Program 

agency:  Department  of  Education. 
action:  Final  Regulations. 

summary:  The  Secretary  of  Education 
amends  the  regulations  for  the  Pell 
Grant  Program.  The  regulations  are 
amended  as  a  result  of  the  Secretary's 
review  of  current  regulations.  These 
Regulations  are  being  amended  to 
simplify  procedures,  clarify 
requirements,  and  reduce  administrative 
burdens  on  institutions  while 
maintaining  program  integrity. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adiournments.  with  the 
exceptions  of  §§  690.72,  690.77,  690.81, 
690.82.  690.92,  690.96.  and  690.100.  These 
sections  will  become  effective  following 
the  Education  Department's  submission 
and  0MB  approval  of  reporting 
requirements  contained  in  those 
sections  under  the  Paperwork  Reduction 
Act  of  1980.  It  should  be  noted,  however, 
that  with  the  e.xception  of  §  690.66.  these 
regulatory  amendments  apply  to  the 
awarding  of  Pell  Grant  assistance  for 
award  years  following  the  1984-1985 
award  year.  Section  690.66.  when  it 
becomes  effective,  will  also  apply  to  the 
remainder  of  the  1984-1985  award  year 
as  well  as  to  subsequent  award  years. 
As  a  result,  correspondence  schools 
having  payment  periods  that  begin 
before  July  1.  1985  and  end  on  or  after 
luly  1.  1985  may  place  those  payment 
periods  in  either  the  1984-1985  or  1985- 
86  award  year.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brian  Kerrigan,  Mr.  David  Morgan 
or  Mrs.  Altia  J.  Jackson.  U.S.  Department 
of  Education.  Office  of  Student  Financial 
Assistance.  400  Maryland  Avenue.  S.W. 
[Regional  Office  Building  3,  Room  4318| 
Washington,  D.C.  20202.  Telephone 
number  (202)  472-4300. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  are  being  issued  in 
accordance  with  the  Department's 
deregulation  initiative.  They  clarify 
requirements  and  delete  provision's  in 
the  existing  regulations  that  impose 
unnecessary  administrative  burdens  on 
participating  institutions.  The  following 
is  a  discussion  of  these  final  regulations, 
including  a  summary  of  the  comments 
received  and  the  Departments  response 
to  those  comments. 


Revisions  to  the  Notice  of  Proposed 
Rulemaking 

I 

Only  a  few  significant  changes  have 
been  made  to  the  Notice  of  Proposed 
Rulemaking  (.NPRM)  published  on  May 
9,  1984.  . 

Section  690.2    General  definitions. 

The  Secretary  is  adding  the 
definitions  of  the  terms  "Electronic  Pilot 
Project"  and  "Valid  Student  Aid  Report" 
to  §  690.2.  The  Pell  Grant  Program 
Electronic  Pilot  Project  is  a  project 
under  which  students  attending  an  RDS 
institution  participating  in  the  project 
are  able  to  correct  or  verify  information 
contained  on  the'r  Student  Aid  Reports 
by  using  computer  terminals  at  the 
institution.  In  contrast,  students 
attending  an  RDS  institution  that  is  not 
participating  in  the  project  must  make 
the  corrections  directly  on  their  Student 
Aid  Reports  and  must  mail  the  Reports 
back  to  the  Secretary.  Participation  by 
institutions  in  this  project  is  strictly 
voluntary,  and  only  a  limited  number  of 
institutions  will  be  involved  in  this 
project.  The  goal  of  this  pilot  project  is 
to  reduce  the  costs  of  current  processing 
and  provide  improved  information  to  the 
user  community  through  electronic 
means. 

In  order  to  receive  a  Pell  Grant  award, 
a  student  must  submit  a  valid  Student 
Aid  Report  to  the  institution.  A  valid 
Student  Aid  Report  is  one  that  contains 
accurate  and  complete  information. 
Under  the  electronic  pilot  project,  as 
noted  above,  students  correct  or  verify 
information  contained  on  their  Student 
Aid  Reports.  For  RDS  institutions 
participating  in  the  electronic  pilot 
project,  a  valid  Student  Aid  Report  must 
be  accurate  and  complete,  and.  in 
addition,  be  signed  by  the  applicant,  his 
or  her  spouse,  and  his  or  her  parents  if 
the  student  is  a  dependent  student. 

Section  690.4    Eligible  student. 

The  Secretary  is  revising  §  690.4  to 
require  a  permanent  resident  to  provide 
evidence  from  the  Immigration  and 
Naturalization  Service  that  he  or  she  is  a 
permanent  resident  of  the  United  States. 
This  requirement  has  been  added  in 
response  to  a  recommendation  from  the 
General  Accounting  Office  and  to 
ensure  that  Pull  Grant  funds  are 
awarded  to  eligible  students.  The 
regulations  for  the  Guaranteed  Student 
Loan  and  the  campus-based  programs 
will  also  include  this  requirement. 


Section  690.8    Enrollment  status  for 
students  taking  non-credit  or  reduced 
credit  remedial  courses  or  regular  and 
correspondence  courses. 

Students  will  be  limited  to  one 
academic  year  of  non-credit  or  reduced 
credit  remedial  work  except  for  courses 
relating  to  English  as  a  Second 
Language.  A  number  of  commenttrs 
have  questioned  ihis  restriction  by 
referring  to  the  statutory  language  in 
section  4n(a)(3]  of  the  Higher  Education 
Act.  That  portion  of  the  Act  provides 
that  "Nothing  in  this  section  shall 
exclude  from  eligibility  courses  of  study 
which  are  non-credit  or  remedial  in 
nature  which  are  determined  by  the 
institution  as  necessary  to  help  the 
student  be  prepared  for  the  pursuit  of  a 
first  undergraduate  baccalaureate 
degree." 

In  strictly  literal  sense,  every  program 
offered  by  an  institution  of  higher 
education,  no  matter  now  basic, 
elementary  or  far  removed  from  the 
education  level  of  an  eligible 
postsecondary  course  of  study.  c.4n  be 
viewed  as  a  remedial  p.-ogram  which  is 
"designed  to  increase  the  ability  of  the 
student  to  pursue  an  undergraduate 
course  of  study  leading  to  that 
certificate  or  degree. "  Theoretically,  a 
student  enrolled  in  any  type  of 
"remedial "  program  of  whatever  length 
could  be  viewed  as  eligible  to  receive 
assistance  under  the  Pell  Grant  Program. 
However,  the  Secretary  does  not  believe 
that  the  statutory  scheme  of  the  Pell 
Grant  Program  premits  such  an 
interpretation. 

The  Pell  Grant  Program  was  designed 
to  provide  financial  assistance  to 
students  pursuing  postS'?condary 
education.  Thus,  to  receive  such  aid,  a 
Student  must  attend  an  eligible 
institution  of  higher  education.  One  of 
the  criteria  defining  such  an  institution 
is  the  type  of  student  it  admits  as  a 
regular  student.  Such  a  student  must  be 
a  high  school  graduate,  a  GED  recipit-Mit 
or  recipient  of  a  similar  degree,  or  must 
be  above  the  age  of  compulsory  school 
attendance  with. the  ability  to  benefit 
from  the  education  or  training  offered  by 
the  institution  in  its  degree  or  certificate 
programs.  A  remedial  program  that 
becomes  part  of  an  eligible  prograi.n 
must  be  viewed  in  this  context. 

A  remedial  program,  by  design,  offers 
instruction  on  less  than  a  postsecondary 
level.  However,  the  purpose  of  the 
program  is  to  prepare  a  student,  who  is 
a  high  school  graduate  or  who  has  the 
ability  to  benefit  from  the  postsecondary 
education  program  provided  by  the 
institution,  with  the  background  and 
skills  necessary  to  successfully  complete 
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that  postsecondary  program. 
Presumably  because  the  student  is  a 
high  school  graduate  or  has  the  ability  to 
benefit  from  the  postsscondarj'  program, 
the  remedial  program,  if  it  is  to  be 
considered  part  of  an  eligible 
postsecondary  program,  must  have  a 
reasonable  relationship  to  the  eligible 
postsecondary  program  both  in  terms  of 
the  level  of  instruction  provided  and  the 
length  of  the  program.  Therefore,  the 
Secretary  has  decided  to  limit  eligibility 
for  remedial  work  to  one  academic  year. 

Exceplion  for  English  as  a  Second 
Language 

An  exception  to  the  one  year 
limitation  has  been  made  for  English  as 
a  Second  Language  (ESL)  courses 
because  ESL  students  often  have 
complete  mastery  of  logical  thinking, 
communication,  and  reading,  as  well  as 
math  skills  in  their  own  language. 
However,  these  students  do  not  have  the 
ability  to  express  this  knowledge  in 
English.  The  difficulty  cf  ESL  courses  is 
often  comparable  to  the  courses  taken 
by  students  who  enroll  in  French  or 
Ger:nan  language  courses.  ESL  courses 
are  not  designed  to  develop  or  i.Tiprove 
elementary  and  secondary  education 
skills,  but  instead  are  designed  to  permit 
a  student  who  already  has  those  skills 
to  pursue  a  postsecondary  education 
through  a  second  language. 

Section  690.77     Verification  of 
information  on  the  SAR— withholding  of 
payments. 

The  Secretary  initiated  the 
verification  of  application  information 
for  the  Pell  Grant  Program  in  the  1979-80 
award  year.  In  the  succeeding  years,  the 
Secretary  developed  procedures  to 
select  students  for  verification  based  in 
part  on  the  probability  that  a  student's 
application  contained  eriors.  Rec:ent 
studies  by  the  Education  Department  on 
the  Pell  Grant  application  process  have 
indicated  that  a  substantial  number  of 
errors  are  still  being  made  on  Pell  Grant 
applications.  Accordingly,  the  Secretary 
anticipates  a  significant  increase  in  the 
number  of  applicants  who  will  be 
selected  to  verify  their  application 
information. 

In  response  to  a  comment  requesting  a 
list  of  the  items  that  must  be  verified 
under  §  690.77  and  the  identification  of 
the  documents  that  must  be  collected  by 
institutions  to  verify  those  items,  and  to 
clarify  the  Secretary's  intent  in  the 
proposed  rules,  the  Secretary  has 
amended  §  690.77.  The  procedures  in 
§  690. "7  are  to  be  used  to  verify 
application  information  starting  with 
applicants  for  the  1985-1986  award  year. 
Most  of  the  items  set  forth  in  §  690.77 
and  the  documents  needed  tn  verify 


those  items  are  similar  to  the  items  and 
documents  currently  being  used  by 
institutions  for  verifying  application 
information  in  the  1984-1985  award 
year.  However,  as  a  result  of  the  errors 
discovered  in  the  above  noted  studies, 
the  Secretary  determined  that  additional 
items  needed  to  be  verified  and  that 
certain  items  needed  to  be  verified  with 
additional  documents  to  reduce  the 
application  error  rates.  To  assist 
i.istitutions  in  carrying  out  these 
verification  requirements,  the  Secretary 
will  publish  a  handbook  indicating 
procedures  that  institutions  may  use  to 
carry  out  the  requirements  of  §  690.77. 
That  handbook  for  the  1985-86  award 
year  is  expected  to  be  mailed  to  all 
institutions  during  the  Spring  of  1985. 

The  amended  §  690.77  provides  that  if 
the  applicant  is  selected  for  verification, 
he  or  she  must  verify  the  following 
items: 

•  Adjusted  gross  income  (AGI)  and 
U.S.  income  tax  paid  as  reported  on  the 
11. S  individual  income  tax  return. 

•  Household  size. 

•  Number  in  the  household  enrolled 
in  postsecondary  educational 
institutions. 

•  Independent  student  status. 

•  Untaxed  income  and  benefits. 

If  the  household  size  or  the  number 
enrolled  in  postsecondary  educational 
institutions  has  changed  at  the  time  the 
student  is  being  verified  by  the 
institution,  the  student  must  update  this 
information  to  reflect  the  change  that 
has  occurred  since  the  time  the  student 
applied  for  a  Pell  Grant.  Students  who 
have  not  been  selected  for  verification 
are  responsible  for  updating  any 
changes  in  household  size  or  the  number 
enrolled  in  postsecondary  institutions  at 
the  time  they  submit  the  "first  Student 
Aid  Report  to  the  institution.  If  these 
two  items  change  after  a  student  who  is 
not  selected  for  verification  has 
submitted  the  first  Student  Aid  Report 
or  after  a  student  has  been  verified,  the 
student  may  not  update  these  changes. 
By  not  allowing  changes  after  this  time 
the  institution  can  avoid  making 
adjustments  to  a  student's  award  after  a 
disbursement  has  been  made  to  a 
student. 

If  a  student's  dependency  status 
changes  at  any  time  after  the  student 
has  applied  for  a  Pell  Grant,  he  or  she 
must  revise  that  status.  By  definition,  a 
student's  dependency  status  changes 
whenever  a  change  in  the  projected 
dependency  criteria  affects  the  student's 
dependency  status.  However,  it  should 
be  noted  that  if  a  student's  marital 
status  changes  after  he  or  she  has 
applied  for  a  Pell  Grant,  the  change  in 
marital  status  will  not  be  updated,  and 


therefore  will  not  affect  a  student's 
dependency  status 

Under  the  amended  §  690.77,  an 
applicant  selected  for  verification  must 
submit  to  the  institution  a  U.S.  income 
tax  return  or  comparable  state  income 
tax  return  to  verify  adjusted  gross 
income,  U.S.  income  taxes  paid  and 
number  in  household.  The  IRS  transcript 
of  tax  account  information  that  a 
taxpayer  may  request  and  receive  from 
the  Internal  Revenue  Service  may  be 
used  as  an  alternative  to  a  tax  return.  If 
no  return  was  filed  or  will  be  filed  an 
applicant  selected  for  verification  must 
provide  to  the  institution  a  signed 
statement  which  certifies  that  no  tax 
return  was  filed,  indicates  the  amount 
and  source  of  income  received,  and  lists 
the  household  members. 

Not  all  State  income  tax  returns  are 
comparable  to  the  U.S.  income  tax 
return.  The  Secretary  has  determined 
that  a  comparable  State  income  tax 
return  is  one  that  is  based  on  the 
Federal  income  tax  return  and  one 
which  requires  the  filer  to  provide  the 
amount  of  Federal  income  tax  paid  as 
well  as  the  same  information  thai  he  or 
she  is  required  to  provide  on  the  Federal 
tax  return  with  regard  to  information 
being  verified.  1  lowever,  the 
responsibility  for  assuring  that  the  Stale 
income  tax  return  is  comparable  to  the 
U.S.  income  tax  return  rests  with  the 
institution. 

As  a  general  rule  for  documenting 
independent  student  status,  institutions 
shall  require  that  an  unmarried 
applicant  document  his  or  her 
independent  student  status  by 
submitting  the  Federal  or  comparable 
State  income  tax  return  of  the 
applicant's  parents  and  a  written 
statement  signed  by  the  parents 
concerning  the  amount  of  assistance 
they  provided  to  the  applicant  and  the 
number  of  days  in  a  year  the  applicant 
lived  with  them.  For  a  married 
applicant,  the  parents  need  to  provide 
only  the  wri'.ten  statement  regarding 
support  and  residency. 

If  the  Secretary  or  the  institution  has 
conflicting  documentation  with  regard  to 
the  three  factors  used  to  determine 
independent  student  status — tsx 
exemption,  receipt  of  S750  and  s;x 
weeks  residence — no  other 
documentation  Is  acceptable  to  \erify 
the  applicant  s  independent  student 
status.  However,  if  neither  the  Secretary 
nor  the  institution  has  such  conflicting 
documentation,  the  following  rules 
apply. 

1.  For  an  applicant  who  will  be  23  or 
older  on  January  1  of  an  award  year,  the 
applicant  need  not  submit  the  required 
tax  return  and  statement  and  the 
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institution  shall  consider  that  the 
applicant  has  verified  his  or  her 
independent  student  status. 

2.  For  a  married  applicant  who  will 
not  be  23  or  older  on  January  1  of  an 
award  year,  the  institution  shall 
consider  that  the  applicant  has  verified 
his  or  her  independent  student  status  if 
the  institution  determines  that  the 
applicant's  parents  are  unable  or 
unwilling  to  provide  the  required 
statement. 

3.  For  an  unmarried  applicant  who 
will  not  be  23  or  older  on  January  1  of  an 
award  year,  the  institution  shall 
consider  that  the  applicant  has  verified 
his  or  her  independent  student  status  if 
the  institution  determines  that — 

a.  The  applicant's  parents  are  unable 
or  unwilling  to  provide  the  required  tax 
return  and  statement  and 

b.  The  applicant  had  sufficient  income 
to  support  himself  or  herself  and  any 
dependents  in  both  the  calendar  year 
preceding  the  first  calendar  year  of  the 
award  year  and  the  first  calendar  year 
of  that  award  year. 

For  those  situations  where  an 
institution  needs  to  determine  whether 
the  applicant's  parents  are  unable  or 
unwilling  to  provide  required  tax  returns 
or  statements,  the  institution  shall  make 
a  reasonable  effort  to  obtain  the  tax 
returns  or  statements  from  the 
applicant's  parents. 

The  Secretary  will  notify  institutions 
if  he  has  conflicting  documentation 
concerning  whether  an  unmarried 
applicant  was  claimed  as  an  exemption 
by  his  or  her  parents  in  a  base  year  of 
an  award  year.  i.e..  the  calendar  year 
preceding  an  award  year,  1984  for  the 
1985-1986  award  yea'r.  The  Secretary 
will  compare  application  information 
filed  by  an  applicant  for  an  award  year 
with  the  application  information  filed  by 
the  applicant  for  the  previous  award 
year. 

If  an  unmarried  applicant  claims 
independent  student  status  for  an  award 
year,  the  applicant  must  indicate  that 
his  or  her  parents  did  not  claim  him  or 
her  as  a  tax  exemption  in  the  base  year 
or  the  first  year  of  an  award  year.  If  the 
applicant  filed  an  application  for  the 
previous  award  year,  the  applicant 
would  have  also  had  to  indicate  whether 
his  or  her  parents  claimed  him  or  her  as 
a  tax  exemption  for  the  base  year  or  the 
first  year  of  that  award  year.  The  base 
for  an  award  year  is  the  same  calendar 
year  as  the  first  calendar  year  of  the 
preceding  award  year.  For  example,  for 
the  1985-86  award  year,  the  base  year  is 
calendar  year  1984;  for  the  preceding 
award  year,  1984-85,  the  first  calendar 
year  of  that  award  year  is  also  1984.  The 
Secretary  considers  that  there  is 
inconsistent  documentation  if  an 


applicant  indicated  for  the  current 
award  year  that  his  or  her  parents  did 
not  claim  him  or  her  as  an  exemption  in 
the  base  year,  i.e.  1984  for  the  1985-86 
award  year  in  the  above  example,  while 
indicating  in  the  application  for  the 
preceding  award  year,  1984-85.  that  for 
the  first  calendar  year  of  that  award 
year,  i.e.  1984,  the  parents  were  going  to 
claim  him  or  her  as  an  exemption. 
Beginning  in  the  1984-85  award  year,  the 
Student  Aid  Report  of  an  applicant  with 
this  inconsistency  has  a  comment  noting 
this  conflicting  documentation. 

If  verification  results  in  a  change  from 
independent  student  status  to  dependent 
student  status,  the  applicant  must 
submit  a  new  student  aid  application 
providing  parental  data  in  order  to 
recalculate  the  applicant  s  expected 
family  contribution.  The  applicant  must 
verify  the  parental  data  provided  on  the 
new  application. 

The  Secretary  recognizes  that  the 
documentation  requirements  for 
verifying  independent  student  status  are 
complex.  However,  the  Secretary 
believes  that  the  magnitude  of  the  error 
in  awards  made  on  the  basis  of  incorrect 
dependency  status,  as  found  in  the 
qualify  control  reports  in  the  Pell  Grant 
Program,  justifies  this  requirement. 

As  set  forth  in  the  amended  §  690.77, 
in  certain  cases  an  institution  must 
obtain  signed  statements  from 
applicants  and  parents,  as  appropriate, 
to  verify  the  number  in  household,  the 
number  in  postsecondary  institutions, 
and  untaxed  income  and  benefits.  For 
number  in  household,  the  institution 
must  first  collect  a  signed  copy  of  an 
appropriate  tax  form  which  indicates 
the  number  of  exemptions.  If  there  is  a 
discrepancy  between  the  number  of 
exemptions  claimed  on  the  tax  form  and 
the  number  in  the  household  indicated 
on  the  application,  the  discrepancy  must 
be  resolved,  either  by  a  signed 
statement  or  by  other  documentation  on 
file  at  the  institution. 

For  the  number  of  family  members  in 
postsecondary  educational  institutions, 
the  institution  may,  in  lieu  of  a  signed 
statement,  use  the  applicant's  student 
aid  application  if  it  provides  the  names 
of  the  household  members  who  are  or 
will  be  attending  postsecondary 
institutions  as  at  least  half-time 
students,  their  ages,  and  the  names  of 
the  institutions  that  they  are  planning  to 
attend.  With  regard  to  untaxed  income, 
institutions  must  verify  untaxed  income 
and  benefits  by  obtaining,  in  addition  to 
a  tax  return,  a  copy  of  the  student  aid 
application  worksheet  for  untaxed 
income  and  benefits  which  is  part  of  the 
application  package,  or  a  comparable 
listing  of  that  information,  with  a  signed 


statement  certifying  that  the  information 
on  the  worksheet  or  listing  is  correct. 

If  the  institution  determines  that  it  has 
any  reason  to  doubt  the  information 
supplied  by  the  student  for  these  two 
areas,  a  signed  statement  is  not 
sufficient  documentation  to  verify  the 
accuracy  of  the  data.  In  these  cases,  the 
institution  must  require  additional 
documentation,  such  as  a  statement 
from  the  institution  the  other  family 
member  is  attending  indicating  the 
individual  is  enrolled  as  at  least  a  half- 
time  student  or  a  statement  from  the 
agency  supplying  the  untaxed  benefit  of 
the  amount  of  the  benefits  provided, 
unless  the  institution  the  student  is 
attending  certifies  that  such  a  statement 
is  unavailable  or  not  obtainable  in  a 
reasonable  period  of  time. 

Section  690.84    Audit  and  examination. 

The  audit  and  examination  provisions 
(§  690.85)  were  removed  from  the  Pell 
Grant  regulations  in  the  .N'PRM  because 
these  provisions  will  be  transferred  to 
the  Student  Assistance  General 
Provisions  regulations  (see  §668.23  of 
the  Student  Assistance  General 
Provisions  regulations  NPRM  published 
in  the  Federal  Register  on  December  12. 
1984.  49  FR  48494-48518).  However,  the 
Pell  Grant  final  regulations  will  become 
effective  before  the  amendments  to  the 
Student  Assistance  General  Provisit)ns 
regulations.  Thus.  Secretary  has 
reinstated  the  audit  provisions  in  the 
Pell  Grant  final  regulations  under 
§  090.84  in  order  to  avoid  any 
uncertainty  about  the  effectiveness  of 
the  audit  requirements  for  institutions 
participating  in  the  Pell  Grant  Program. 
This  section  will  be  removed  from  the 
Pell  Grant  regulations  when  the  Student 
Assistance  General  Provisions  final 
regulations  are  published. 

A  summary  of  the  comments  received 
and  the  Department's  response  to  those 
comments  follows. 

In  the  Preamble  to  the  Notice  of 
Proposed  Rulemaking,  the  Secretary 
solicited  comments  on  two  topics.  "The 
first  topic  related  to  recalculation  of  an 
award  when  there  is  a  change  in 
enrollment  status,  the  second  related  to 
a  tape  exchange  as  a  substitute  for  the 
SAR  submission  requirement. 

Recalculation  of  Awards  Because  of  a 
Change  in  Enrollment  Status 

Comment:  Most  of  the  commenters 
were  opposed  to  a  change  in  the  rule 
that  gives  institutions  the  option  of 
recalculating  awards  when  a  students 
enrollment  status  changes  within  an 
academic  term.  Two  commenters 
thought  that  recalculating  should  be 
mandatory,  but  over  one  hundred 
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commenters  opposed  such  a 
requirement.  A  summary  of  the 
comments  on  this  proposed  change 
follows. 

Several  commenters  questioned 
whether  the  problem  was  significant 
enough  to  merit  a  mandatory 
recalculation  policy.  Some  of  these 
commenters  suggested  that  institutions 
can  exercise  the  option  of  recalculation 
if  there  is  a  problem  at  their  school. 

Many  commenters  focused  on  the 
administrative  burden  for  institutions  in 
relation  to  the  "potential"  fcr  abuse 
among  students  who  change  enrollment 
status.  Among  the  burdens  cited  were 
monitoring  the  enrollment  status  of 
every  Pell  Grant  recipient  throughout  the 
term  if  a  school  is  required  to 
recalculate  in  the  same  term,  or  the 
problem  of  adjusting  awards  in  the 
subsequent  term  for  students  who 
receive  incompletes,  transfer  from 
another  institution  or  do  not  return  to 
any  school.  One  comme'nter  stated  that 
40  percent  of  the  entering  freshmen  at 
his  institution  do  not  enroll  in  the 
subsequent  term.  If  a  student  did  not 
return  to  the  institution  in  a  subsequent 
term,  many  commenters  wondered 
whether  the  institution  would  be 
responsible  for  collecting  the 
overpayment. 

Several  commenters  suggested 
alternatives  to  recalculation.  These 
alternatives  included  withholding  the 
disbursement  until  after  the  drop/add 
period,  or  after  the  refund  period. 
Another  suggestion  was  to  require  two 
disbursements,  one  at  the  beginning  of 
the  term,  and  the  second  at  the  midpoint 
of  the  term  when  an  adjustment  could 
be  made  if  the  enrollment  status 
changed.  Many  commenters  suggested 
that  an  adjustment  would  not  be 
necessary  if  the  Pell  Grant  disbursement 
did  not  exceed  direct  institutional  costs 
for  that  term. 

Many  commenters  argued  that 
mandatory  recalculation  was  not 
necessary  because  institutions  must 
have  specific  policies  defining  the  effect 
of  course  incompletes  and  withdrawals 
for  satisfactory  progress.  In  addition, 
institutions  must  determine  whether  a 
student  has  completed  a  minimum 
percentage  of  work  toward  his  degree 
within  each  increment  established  by 
the  institution. 

Several  commenters  expressed 
concern  about  the  effect  on  Campus- 
based  aid  when  an  adjustment  is  made 
to  the  Pell  Grant  award.  These 
commenters  pointed  out  that  an 
adjustment  was  not  required  for 
Campus-based  aid  and  that  this  resulted 
in  inconsistent  treatment  among  the 
Title  IV  Higher  Education  Act  programs. 
One  cpmmenter  asked  whether  the 


adjustment  in  the  Pell  Grant  award 
would  qualify  as  unmet  need  for 
purposes  of  Campus-based  assistance. 

Finally,  many  commenters  focused  on 
the  hardship  for  students,  particularly 
those  who  withdrew  from  classes 
because  of  illness  or  other  hardships. 
Many  commenters  suggested  that 
students  who  were  hardpressed 
financially  would  be  discouraged  from 
returning  in  subsequent  terms. 

Response:  No  change  has  been  made. 
In  the  interest  of  minimizing  the 
administrative  burdens  of  institutions, 
the  Secretary  has  decided  not  to  change 
the  current  rule  which  gives  institutions 
the  option  of  recalculating  v.hen  there  is 
a  change  in  enrollment  status  within  a 
term.  Even  though  Pell  Grant  recipients 
attending  clock  hour  institutions  must 
account  for  every  hour  they  are  paid  for, 
the  administrative  problems  of 
recalculating  awards  or  collecting 
overpayments  do  not  exist  at  most  of 
those  institutions  because  a  student 
cannot  receive  a  subsequent  payment 
until  he  or  she  completes  the  hours  for 
which  he  or  she  was  originally  paid. 
Unfortunately,  this  approach  is  not 
compatible  with  the  nature  of  credit 
hour  institutions  that  have  academic 
terms.  Students  can  enroll  in  subsequent 
terms  without  completing  the  credits  in 
a  previous  term. 

Although  satisfactory  progress 
requirements  may  deny  assistance  to 
students  attending  institutions  that  have 
strict  standards,  the  intent  of  the 
recalculation  policy  is  not  to  withhold 
completely  assistance  from  students. 
Such  a  measure  would  not  be 
appropriate  for  students  who  may  have 
legitimate  reasons  for  withdrawing  from 
a  course.  Rather  than  withholding  all 
assistance,  a  recalculation  policy  would 
merely  hold  students  accountable  for 
the  courses  they  were  paid  for,  but  did 
not  com.plete. 

Since  the  recalculation  proposals 
appear  to  be  overly  burdensome,  the 
Secretary  is  soliciting  comments  on 
alternatives  that  will  hold  students  more 
accountable  for  the  courses  they  do  not 
complete.  Such  an  alternative  should  be 
less  burdensome  than  recalculation,  but 
more  effective  than  satisfactory 
progress. 

Tape  Exchange  Proposal 

Comment:  Many  commenters 
supported,  in  principle,  the  proposal  to 
eliminate  the  SAR  submission 
requirement  for  students  enrolled  at  an 
institution  that  participates  in  the  full 
data  tape  exchange  program  provided 
by  the  Department  of  Education,  In  fact, 
several  commenters  suggested  that  this 
proposal  should  be  implemented  in  the 
1984-85  award  year.  Many  commenters 


stated  that  this  proposal  would 
substantially  reduce  the  administrative 
burden  on  institutions,  but  several 
commenters  suggested  several  changes 
should  be  made  to  the  tape  exchange 
program  to  make  the  proposal  more 
effective.  Verification  and  edit  codes 
would  need  to  be  included,  and  the 
tapes  should  be  distributed  to  more  than 
one  institution,  since  a  student  will  often 
attend  an  institution  that  is  listed  as  his 
or  her  second  or  third  choice. 

A  few  commenters  questioned  the 
feasibility  of  the  proposal  for  students 
who  transfer  to  other  institutions,  or 
who  have  Student  Aid  Indexes  that  must 
be  recalculated,  or  who  have  awards 
that  must  be  adjusted.  One  commenter 
thought  that  students  would  become 
confused  about  different  submission 
requirements,  and  another  commenter 
suggested  that  students  should  be 
informed  of  this  new  procedure  on  the 
SAR.  One  commenter  suggested  that  this 
proposal  would  create  new 
opportunities  for  fraud  and  abuse. 

Several  commenters  suggested 
alternatives  to  this  proposal,  such  as 
sending  S.-\Rs  directly  to  the  institution. 
or  eliminating  the  central  processor  and 
allowing  institutions  to  calculate  the 
Student  Aid  Index. 

Response:  No  change  has  been  made. 
This  proposal  was  suggested  as  an 
alternative  to  the  SAR  submission 
requirement.  Transfer  students  or 
students  who  must  change  their  SAR 
would  still  have  to  use  the  SAR. 
Additional  planning  is  required  before  a 
tape  exchange  option  can  be 
implemented.  Commenters  provided 
many  helpful  suggestions  for  formulating 
a  more  specific  proposal  in  the  future. 

Section  690.2    General  definitions. 

Comment:  Several  commenters  stated 
that  limiting  students  enrolled  in  the 
non-residential  portion  of  a 
correspondence  program  to  half-time 
enrollment  was  arbitrarily  restrictive. 

Response:  No  change  has  been  made. 
Correspondence  students  have  been 
restricted  to  half-time  status  because 
generally  these  students  have  a 
workload  that  is  comparable  to  a  part- 
time  student. 

Comment:  Two  commenters 
questioned  the  Secretary's  statutory 
authority  for  limiting  a  student's  Pell 
Grant  eligibility  to  four  academic  years 
when  the  program  the  student  was 
enrolled  in  exceeded  five  academic 
years. 

Response:  No  change  has  been  made. 
Section  411(a)(3)  of  the  Higher 
Education  Act  states  that,  "The  period 
during  which  a  student  may  receive 
basic  grants  shall  be  the  period  required 
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for  the  completion  of  the  first 
undergraduate  baccalaureate  course  of 
study  being  pursued  by  that  student 
.  .  .".  If  an  academic  program  is  longer 
than  five  years  for  a  full-time  student, 
the  Secretary  does  no'  consider  the 
entire  program  to  be  an  undergraduate 
course  of  study,  but  mstead  a  combined 
program  of  undergraduate  and  graduate 
study.  For  example,  this  provision  in  the 
definition  of  an  undergraduate  student 
applies  to  students  enrolled  in  a  six  year 
program  who  will  not  receive  a 
Bachelor's  degree  but  will  instead 
receive  a  Doctor  of  Osteopathy  or 
Doctor  of  Chiropractic  at  the  completion 
of  that  program.  These  students  are 
obviously  not  enrolled  in  undergraduate 
study  for  their  entire  six  years  of 
postsecondary  study  but  are  considered 
undergraduate  students  for  purposes  of 
the  Pell  Grant  Program  for  the  first  four 
academic  years  of  postsecondary  study. 

Section  690.3    Definitions  of  payment 
period. 

Comment:  One  commtnter  stated  that 
the  wording  in  proposed  §  690.3(d)(2)(iii) 
is  ambiguous  for  students  who  are 
allowed  to  make  up  clock  hours  in  the 
previous  term  at  the  same  time  they  are 
enrolled  in  new  coursework. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  that  the  phrase  in 
the  NPRM  that  refers  to  "clock  hours 
remaining  in  that  term  "  is  ambiguous  for 
these  students  and  a  revision  has  been 
made  to  that  part  of  the  regulations  so 
that  all  unpaid  clock  hours  are  taken 
into  account  in  calculating  subsequent 
disbursements.  However,  a  student 
cannot  be  paid  for  these  clock  hours 
until  he  or  she  has  completed  the  hours 
required  for  the  preceding  payment 
period.  This  restriction  has  been  placed 
in  §  690.75. 

Comment:  One  commenter  suggested 
that  the  minimum  full-time  standard  for 
students  attending  institutions  with 
quarter  terms  should  be  increased 
because  quarter  hours  are  not  equal  to 
semester  hours. 

Response:  No  change  has  been  made. 
The  fact  that  a  quarter  hour  is  not  equal 
to  a  semester  hour  is  offset  by  the  fact 
that  a  full-time  student  must  complete 
three  quarters,  as  opposed  to  two 
semesters,  to  receive  a  full  Pell  Grant 
award.  Thus,  a  student  must  receive  at 
least  36  quarters  hours  or  24  semester 
hours  in  order  to  receive  a  full  Pell 
Grant  award. 

Section  690  5    Eligible  program. 

Comment.  One  commenter  noted  that 
eligible  six  month  programs  can  only  be 
offered  by  proprietary  or  postsecondary 
vocatior  al  institutions,  and  questioned 


whether  six  month  programs  offered  by 
community  colleges  were  eligible. 

Response:  No  change  has  been  made. 
For  purposes  of  offering  an  eligible  six 
month  program,  a  community  college 
can  be  considered  to  be  both  a 
postsecondary  vocational  institution 
and  a  public  or  private  non-profit 
institution  of  higher  education. 

Comment:  One  commenter  questioned 
the  Secretary's  authority  to  require  that 
students  without  a  high  school  diploma 
or  its  equivalent  must  have  the  ability  to 
benefit  from  the  training  offered. 

Response:  No  change  has  been  made. 
The  ability  to  benefit  requirement  is 
referred  to  in  the  next  to  last  sentence  of 
section  1201(a)  and  section  481(b)  of  the 
Higher  Education  Act. 

Section  690.6    Duration  of  student 
eligibility. 

Comment:  Several  commenters  have 
interpreted  paragraph  (b)  to  mean  that 
institutions  must  determine  when  each 
student  has  completed  the  course 
requirements  for  completing  the  first 
undergraduate  baccalaureate  course  of 
study.  Other  commenters  suggested  that 
paragraph  (a)  was  sufficient  and 
paragraph  (b)  was  unnecessary. 

Response:  No  change  has  been  made. 
Paragraph  (b)  has  been  added  to  stress 
that  the  institution  rather  than  the 
student  shall  determine  when  a  student 
has  completed  the  first  baccalaureate 
course  of  study.  An  institution  may 
detemine  that  a  student  has  fulfilled  all 
the  course  requirements  for  a 
baccalaureate,  and  is  no  longer  eligible, 
or  the  institution  may  have  a  policy  of 
waiting  until  the  student  has  actually 
received  a  baccalaureate.  In  either  case, 
the  institution  determines  when  the 
baccalaureate  course  of  study  has  been 
completed. 

Section  690.8    Enrollment  status  for 
students  taking  non-credit  or  reduced 
credit  remedial  courses  or  regular  and 
correspondence  courses. 

Comment:  Many  commenters  objected 
to  the  one-year  restriction  on  non-credit 
or  reduced  credit  remedial  work  in 
determining  enrollment  status  for 
students  receiving  9  Pell  Grant.  Many  of 
these  commenters  felt  that  any  limits  on 
remedial  work  should  be  determined  by 
the  institution.  Other  commenters 
suggested  that  the  satisfactory  progress 
standard  of  the  institution  should  be 
relied  on  the  determine  any  limit  on 
remedial  work.  A  few  commenters 
objected  to  the  limitation  because  they 
claimed  it  would  be  difficult  to  monitor 
when  a  student  had  completed  an 
academic  year  of  remedial  work.  Three 
commenters  contended  that  this 
restriction  would  disproportionately 


affect  low  income  students  who  are  the 
very  students  the  Pell  Grant  Program 
was  designed  to  help.  Finally,  some 
commenters  throught  the  Secretary  did 
not  have  the  statutory  authority  to  limit 
Pell  Grant  payments  for  remedial  work. 

Three  commenters  thought  that 
remedial  work  should  not  be  included  at 
all  in  determining  enroUm.enf  status  for  a 
Pell  Grant.  This  work  was  considered 
not  to  be  a  part  of  a  student's 
postsecondary  education.  One 
commenter  agreed  with  the  one  year 
limitation. 

Response:  No  change  has  been  made. 
As  discussed  at  the  beginning  of  this 
preamble,  the  Secretary  is  not  excluding 
remedial  courses  from  eligibility,  but 
there  must  be  some  limit  to  the  number 
of  remedial  courses  taken  before  there  is 
a  question  of  whether  the  student  is 
really  enrolled  in  a  postsecondary 
program  of  study.  The  purpose  of  the 
Pell  Grant  Program  is  to  assist  students 
who  are  enrolled  in  postsecondary 
education.  The  Secretary  does  not 
consider  a  student  who  enrolls  in  the 
equivalent  of  more  than  one  year  of 
remedial  work  to  be  enrolled  in 
postsecondary  education.  The  Pell  Grant 
should  not  be  used  to  pay  for  a 
substantial  portion  of  a  student's 
elementary  or  secondary  training. 

Comment:  A  few  commenters 
suggested  that  English  as  a  Second 
Language  should  be  excluded  from  the 
one-year  fimitation  because  much  of  this 
training  involves  learning  a  foreign 
language  that  extends  beyond  the  level 
of  elementary  or  secondary  education. 

Response:  A  change  has  been  made. 
The  Secretary  agrees  that  students 
enrolled  in  English  as  a  Second 
Language  (ESL)  coursework  should  be 
exempted  from  the  one-year  limitation, 
assuming  the  student  is  enrolled  in  an 
eligible  program  as  a  regular  student  at 
the  time  he  or  she  is  enrolled  in  the  ESL 
Program.  Such  a  student  would  usually 
have  the  knowledge  and  skills  of  a  high 
school  graduate,  but  needs  to  learn  a 
second  language  as  part  of  his  or  her 
postsecondary  program.  The  students 
would  still  be  subject  to  the  one-year 
limitation  for  any  other  courses  that  are 
remedial  in  nature. 

Comment:  Several  comimenters 
objected  to  the  specificity  of  the 
requirements  in  paragraph  {a)(2)  for 
attributing  the  number  of  credit  or  clock 
hours  to  non-credit  remedial  courses. 
Some  of  these  commenters  thought  this 
interfered  with  the  academic  standards 
of  an  institution. 

Response:  No  change  has  been  made. 
The  previous  regulation  required  the 
institution  to  determine  the  equivalent 
number  of  clock  or  credit  hours  which 
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should  be  included  for  that  work.  In 
paragraph  (ai(2)  of  these  regulations,  the 
Secretary  has  established  specific 
procedures  for  determini.ns  equivalence 
in  calculating  enrollment  status  for  a 
Pell  Grant  to  ensure  that  the  workload 
for  non-credit  remedial  courses  is 
comparable  to  that  of  regular  courses. 
Institutions  may  apply  different  criteria 
for  attributing  the  number  of  clock  or 
credit  hours  to  non-£redit  or  reduced 
credit  courses  for  academic  purposes. 

Comment:  A  few  commenters 
objected  to  the  chart  in  paragraph  (b)(4) 
because  the  guidelines  were  too  specific 
and  interfered  with  an  institution's 
academic  standards  while  others 
objected  because  the  chart  was 
confusing.  However,  some  commenters 
thought  the  chart  was  helpful. 

Response:  No  change  has  been  made. 
The  chart  reflects  the  established  policy 
for  determining  enrollment  status  in 
calculating  a  Pell  Grant  award  for 
students  enrolled  in  both 
correspondence  study  and  regular 
coursework.  This  procedure  is  only  used 
to  calculate  Pell  Grant  awards  and 
should  not  interfere  with  the  academic 
standards  of  an  institution. 

Section  690.10    Administrative  cost 
allowance  to  participating  schools. 

Comment:  Several  commenters 
objected  to  the  phrase  "Subject  to 
available  appropriations  .  .  ."  as  a 
condition  for  paying  an  administrative 
cost  allowance.  Some  of  these 
commenters  pointed  out  that  this 
allowance  is  a  part  of  the  program  funds 
rather  than  a  separate  appropriation. 

Response:  No  change  has  been  made. 
In  1981,  Pub.  L.  97-12  specifically 
prohibited  the  Secretary  from  making 
any  payments  to  institutions  for 
administrative  expenses  incurred  in  the 
1981-82  award  year.  In  case  such  a 
rescission  is  passed  by  Congress  in  the 
future,  the  phrase  "Subject  to  available 
appropriations"  is  included  in  this 
section  to  avoid  any  potential  conflict 
between  the  regulations  and  laws 
passed  by  Congress. 

Comment:  Two  commenters  suggested 
that  the  administrative  cost  allowance 
should  be  raised  to  $10. 

Response:  No  change  has  been  made. 
Section  489(a)  of  the  Higher  Education 
Act  as  amended  by  Pub.  L.  97-35  only 
provides  an  allowance  of  S5  for  each 
student. 

Section  690.61    Submission  process  and 
deadline  for  student  aid  report. 

Comment:  Most  commenters 
supported  the  single  SAR  submission 
deadline  of  June  30  because  it  is  simpler 
to  administer  and  less  confusing  for 
students.  One  commenter  suggested  the 


May  31  deadline  date  should  be  retained 
for  students  who  enroll  before  May  1.  so 
that  the  school  could  close  its  account  in 
a  timely  manner.  One  commenter  asked 
whether  the  June  30  deadline  applied  to 
students  who  must  verify  information  on 
the  SAR  as  required  by  §  690.77. 

Response:  No  change  has  been  made. 
The  Secretary  agrees  with  the  majority 
of  commenters  that  a  single  deadline 
date  regardless  of  when  the  student  first 
enrolls  is  easier  to  administer.  The 
reference  to  §  690.77  in  paragraph  (b) 
indicates  that  the  June  30  deadline  date 
does  not  apply  to  students  who  must 
verify  information  on  the  S.^R. 

A  student  must  still-be  enrolled  at  the 
time  he  submits  the  SAR  to  the 
institution,  so  a  college  that  closes 
before  June  30  can  finalize  its  accounts 
for  that  year  shortly  after  if  closes. 
However,  if  a  student  submits  an  SAR 
when  he  is  not  enrolled  at  the  school, 
but  later  enrolls  on  or  before  the  June  30 
deadline,  he  is  eligible  to  receive 
payment  for  his  entire  period  of 
enrollment  during  the  award  year. 

Comment:  Several  commenters 
suggested  that  a  student  should  not  be 
required  to  be  enrolled  at  the  time  he 
submits  the  S.AR  to  the  institution.  They 
argued  that  as  long  as  he  has  been 
enrolled  at  some  time  during  the  award 
year  and  has  incurred  educational 
expenses,  he  should  be  reimbursed  for 
those  expenditures.  Students  often 
subm.it  the  SARs  late  because  of  delays 
in  the  processing  system. 

Response:  No  change  has  been  made. 
Some  institutions  may  object  to  the 
administrative  burden  of  allowing 
previously  enrolled  students  to  submit 
SARs  at  any  time  up  to  the  June  30 
deadline.  However,  the  Secretary  may 
propose  in  the  future  that  the  enrollment 
requirement  for  submission  of  the  SAR 
should  be  eliminated,  at  which  time 
further  consideration  would  be  given  to 
this  suggestion. 

Section  690. 62    Calculation  of  a  Pell 
Grant. 

Comment:  Two  commenters  suggested 
that  the  Secretary  was  required  under 
section  411(a)(2](B)(iii)  to  publish 
criteria  for  when  an  institution  can 
award  a  Pell  Grant  of  less  than  $200 
because  of  the  requirement  in  division 
(i)  that  the  amount  of  the  grant  cannot 
exceed  a  given  percentage  of  the  cost  of 
attendance. 

Response:  No  change  has  been  made. 
Under  division  (i)  the  amount  of  a  Pell 
Grant  shall  not  exceed  50  percent  of  the 
cost  of  attendance.  If  the  Pel!  Grant  was 
less  than  S200  the  award  would  not 
exceed  50  percent  of  the  cost  unless  the 
cost  of  attendance  was  less  than  S400. 
All  students  other  than  those  who  are 


incarcerated  or  enrolled  in 
correspondence  study  receive  at  least  a 
standard  m.aintenance  allowance  of 
$400.  Accordingly,  the  Secretary  has  not 
published  criteria  for  awards  of  less 
than  S200  because  it  is  highly  unlikely 
that  a  student  will  have  a  cost  of 
attendance  of  less  than  $400. 

Section  690.65     Transfer  student: 
attendance  at  more  than  one  institution 
during  an  award  year. 

Comment:  Several  commenters  found 
the  more  detailed  description  for 
calculating  awards  in  paragraph  (d)  of 
the  NPRM  to  be  helpful,  but  a  few 
suggested  the  distribution  of  Pell  Grant 
disbursements  at  the  second  institution 
should  be  explained  in  the  regulations. 

Response:  A  change  has  been  made 
Paragraph  (e)  has  been  added  to  the 
final  regulation  to  explain  how  the 
remaining  percentage  is  to  be 
distributed  at  the  second  institution. 

Section  69066    Correspondence  study. 

Comment:  Several  commenters 
suggested  that  paragraph  (b)(l)(ii)  of  the 
NPRM  should  be  eliminated  because 
automatically  limiting  students  to  one- 
half  the  Scheduled  Award  is  arbitrary 
and  does  not  take  into  account  students 
who  have  a  workload  that  is  greater 
than  half-time. 

Response:  No  change  has  been  made. 
As  stated  in  response  to  the  comments 
on  the  definition  of  half-time  student 
under  §  690.2.  correspondence  students 
who  are  not  enrolled  in  the  residential 
portion  of  a  program  have  been 
restricted  to  half-time  status  becau.se 
generally  these  students  have  a 
workload  that  is  comparable  to  a  part- 
time  student. 

Comment:  A  few  commenters 
objected  to  the  double  reduction 
proposed  for  correspondence  students 
who  were  enrolled  in  a  program  that  is 
less  than  an  academic  year.  Under  the 
proposed  rule  such  a  student's  award 
would  be  calculated  by  multiplying  one- 
half  the  Scheduled  Award  by  the 
following  fraction: 

hours  in  the  program 


hours  in  the  academic  year 

These  commenters  stated  that  the 
double  reduction  was  unnecessarily 
restrictive. 

Response:  A  change  has  been  made 
Since  the  half-time  restriction  ensures 
that  a  student  enrolled  in  a  six-month 
program  will  not  be  over-awarded,  the 
Secretary  agrees  that  a  further  reduction 
is  not  necessary. 
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Comment:  Several  commenters 
supported  the  proposal  that  allowed 
students  who  enrolled  nt.'ar  the  end  of 
an  dw.ird  year  to  bp  placed  in  either  the 
first  or  second  award  year  when  the 
paymt?nt  period  occurred  in  two  award 
years.  They  thought  this  procedure 
would  be  easier  to  administer  and  that 
the  award  calculations  were  more 
equitable.  However,  two  commenters 
questioned  how  this  procedure  affected 
institutions  that  participated  under  the 
Alternate  Disbursement  System  (ADS). 

Response:  A  change  has  been  made. 
The  option  of  placing  students  in  either 
award  year  will  not  apply  to  ADS 
institutions.  The  second  payment  period 
at  ADS  institutions  must  end  on  June  30 
for  each  award  year.  Paragraph  (d)  has 
been  added  to  explain  how  calculations 
at  ADS  institutions  must  be  made. 

Section  690.73    Termination  of 
institutional  participation  agreement — 
Regular  Disbursement  System  (RDS). 

Comment:  Several  commenters  stated 
that  the  Secretary  may  not  terminate  a 
participation  agreement  with  an 
institution  without  reasonable  notice 
and  an  opportunity  for  a  hearing 
according  to  section  487  of  the  HEA. 

Response:  No  chan.^e  has  been  made. 
Section  487  requires  a  hearing  before  an 
institution's  eligibility  to  participate  is 
not  terminated  under  the  provision  of 
§  690.73.  Under  that  section  of  the 
regulations,  the  Secretary  is  terminating 
the  institution's  agreement  to  participate 
under  the  RDS.  An  institution  would  still 
be  el'gible  to  participation,  but  under 
partig-aph  |e)  of  §  690.73  the  Secretary 
will  pay  the  institution's  students  only  if 
the  institution  enters  into  an  ADS 
agreement.  The  hearing  requirement  in 
section  4o7  applies  to  a  suspension, 
limitation,  or  termination  of  the 
ir.stitutiims  eligibility  to  participate  in 
the  Pell  C:.-an;  Program.  The  hearing 
requirement  does  not  apply  to  the 
decision  of  whether  the  institution 
participates  in  the  Pell  Grant  Program 
under  the  RDS  or  ADS  Systems. 

Sectjon  690.74     Provision  of  funds  to 
institutions. 

Comment:  Several  commenters  have 
interpreted  the  wording  in  this  section  to 
mean  the  Department  of  Education 
intends  only  to  provide  funds  to 
institutions  to  cover  reimbursement  for 
Pell  Grants  awards  already  paid  by  the 
institution.  Some  commenters  thought 
that  institutions  would  have  to  borrow 
or  use  their  own  existing  funds  to  make 
payments  to  students,  after  which  the 
institution  could  seek  reimbursement. 

Response:  No  change  has  been  made. 
As  stated  in  the  preamble  to  the  Pell 
Grant  Program  regulations  published  in 


the  Federal  Register  of  October  6, 1983 
the  wording  was  changed  to  clarify  the 
meaning  of  that  section.  Some 
institutions  had  previously  interpreted 
this  section  to  mean  the  Secretary  was 
always  required  to  provide  funds  to  an 
institution  in  advance  of  its  awarding  of 
Pell  Grants  merely  on  the  basis  of  a 
request  of  that  institution  for  funds.  The 
wording  of  this  section  was  not  revised 
to  permit  the  Department  of  Education 
only  to  provide  funds  to  institutions  to 
cover  reimbursements.  The  Secretary 
will  continue  to  provide  funilfe  in 
advance  of  expenditures,  but  is  not 
obligated  to  fulfill  unwarranted  requests 
for  such  funds.  The  Secretary  must 
ensure  that  federal  funds  are  not  given 
for  an  unfounded  or  unreasonable 
institutional  request. 

Section  690.75    Determination  of 
eligibility  for  payment. 

Comment:  Several  commenters  stated 
that  the  phrase  "For  each  payment 
period"  should  be  deleted  from  the 
beginning  of  §  690.75  because  a 
student's  satisfactory  progress  need  not 
be  determined  every  payment  period. 

Response:  No  change  has  been  made. 
If  all  the  elements  of  an  institution's 
satisfactory  progress  standard  are 
designed  to  be  monitored  only  at  the 
end  of  each  academic  year  instead  of  at 
the  end  of  each  payment  period,  a 
student  is  maintaining  satisfactory 
progress  when  payments  are  made 
during  that  academic  year.  However,  if 
an  institution's  satisfactory  progress 
standards  are  designed  to  be  monitored 
at  the  end  of  each  payment  period  a 
student  may  not  be  maintaining 
satisfactory  progress  within  an 
academic  year  and  therefore  his  status 
must  be  checked  before  any 
disbursement  can  be  made. 

Section  690.77    Verification  of 
information  on  the  S.'Mi— withholding  of 

payments. 

Copiment:  Several  commenters 
objected  to  the  provision  in  paragraph 
(f]  which  grants  an  extension  of  the 
submission  deadline  for  students  who 
must  resubmit  a  verified  SAR  when  the 
SAR  must  be  corrected.  The  student  is 
then  paid  from  the  original  SAR  or  the 
corrected  S.'\R  depending  upon  which 
SAR  yields  the  lower  award.  These 
commenters  suggested  that  the  student 
should  always  be  paid  from  the 
corrected  SAR,  citing  section 
4n(a){2)(A)  of  the  Higher  Education 
Act.  That  part  of  the  statute  states  that 
the  Secretary  shall  pay  to  each  eligible 
student  a  Pell  Grant  in  the  amount  he  or 
she  is  eligible  to  receive. 

Response:  No  change  has  been  made. 
The  Secretary  has  established  a  SAR 


submission  deadline  of  June  30,  or  the 
latest  date  of  enrollment,  whichever 
come  first.  A  valid  SAR  must  be 
submitted  within  that  time  or  else  the 
student  is  not  eligible  for  payment.  A 
student  whose  original  SAR  must  be 
corrected  has  never  fulfilled  that 
requirement  because  a  valid  SAR  has 
not  been  submitted  within  the  allowable 
time  frame.  Some  deadline  for 
submitting  S.AR's  must  be  established 
for  purposes  of  administrative 
efficiency.  Students  who  submit  SAR's 
that  are  not  valid  has  misreporled 
information  on  their  applications.  These 
students  have  been  given  a  60  day 
extension  to  correct  the  SAR  and  submit 
supporting  documentation.  A  student 
who  have  misreported  information  and 
is  given  an  extension  to  correct  that 
error  should  not  receive  the  additional 
benefit  of  a  higher  award. 

Comment:  One  commenters  indicated 
that  §  690.77,  describing  requirements 
for  verification,  should  specify  the  items 
to  be  verified,  and  the  documentation 
required  for  verifying  them.  The 
commenter  felt  that  items  to  be  verified 
should  include,  at  a  minimum:  Adjusted 
gross  income.  Federal  income  taxes 
paid,  untaxed  income  and  benefits, 
number  of  family  members  in  the 
applicant's  household,  number  of  family 
members  in  postsecondary  educational 
institutions,  and  independent  studc  nt 
status. 

Response:  A  change  has  been  made. 
The  Notice  of  Proposed  Rulemaking 
would  have  required  a  student  to  submit 
documentation  that  the  Secretary 
considers  appropriate.  The  Secretary 
agrees  with  the  commenier  that  the 
proposed  rule  needs  clarification  as  to 
what  the  Secretary  considers 
appropriate,  and  believes  that  at  least 
the  six  items  cited  by  the  commenter 
should  be  verified:  Adjusted  gross 
income.  Federal  income  taxes  paid, 
untaxed  income  and  benefits,  number  in 
household,  number  in  postsecondary 
educational  institutions,  and 
independent  student  status.  An 
institution  may  verify  additional  items  if 
it  wishes.  The  Secretary  believes  that 
the  documentation  for  verifying  these 
items  should  include  a  signed  copy  of 
the  Federal  income  tax  return,  a 
comparable  state  income  tax  return  or 
the  IRS  listing  of  tax  account 
information  from  the  Internal  Revenue 
Service.  If  no  income  tax  return  was 
filed  or  will  be  filed,  a  signed  statement 
providing  the  sources  of  income  earned, 
the  amount  of  income  from  each  source, 
and  a  list  of  family  members  in  the 
household  must  be  provided.  A  signed 
statement  must  also  be  submitted  to 
verify  the  number  in  postsecondary 
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educational  institutions,  factors  relating 
to  independent  student  status,  and 
untaxed  income  or  benefits.  In  some 
cases  documentation  for  the  Social 
Security  Administration  or  Veterans 
Administration  may  be  required  to 
verify  benefits  from  those  agencies.  In 
some  circumstances  an  income  tax 
return  must  be  requested  by  the 
institution  to  verify  independent  student 
status. 

Section  690. 78    Method  of 
disbursement— by  check  or  credit  to  the 
student's  account. 

Comment:  Tv^-o  commenters  asked 
whether  the  15  day  period  for  requesting 
payment  in  paragraph  (d)(2)  referred  to 
business  days  or  calendar  days. 

Response:  No  change  has  been  made. 
Since  the  regulations  do  not  specifically 
state  business  days,  the  15-day  period  is 
measured  by  calendar  days. 

Section  690.80    Recalculation  of  a  Pell 
Grant  award. 

Comment:  One  commenter,  under  the 
heading  of  this  section,  raised  a  question 
dealing  with  the  calculation  of  an 
expected  family  contribution  that  is 
more  appropriate  to  Subparts  C  &  D  of 
this  part.  The  commenter  asked  whether 
a  person  who  filed  an  application  to 
have  his  expected  family  contribution 
calculated  using  estimated  income  must 
submit  a  new  application  using  actual 
income  if  his  estimate  turned  out  to  be 
inaccurate. 

Response:  No  change  has  been  made. 
The  expected  family  contribution  does 
not  change  if  the  estimates  on  the 
income  turn  out  to  be  incorrect,  as  long 
as  the  applicant  has  made  a  good  faith 
estimate  based  on  what  he  knew  at  the 
time  he  applied. 

Comment:  One  commenter  objected  to 
the  requirement  of  recalculating  for  a 
change  in  the  cost  of  attendance  when  a 
student's  enrollment  status  changes 
between  payment  periods.  The 
commenter  thought  this  requirement 
was  overly  burdensome. 

Response::  No  change  has  been  made. 
If  an  institution  must  recalculate  a 
student's  enrollment  status,  verifying  or 
correcting  that  student's  cost  of 
attendance  should  not  be  overly 
burdensome.  An  institution  can  assume 
that  the  costs  have  nut  changed  unless  il 
has  documents  that  indicate  the 
student's  cost  has  changed. 

Comment:  One  commenter  pointed  out 
that  a  recalculation  for  a  change  in 
enrollment  status  does  not  apply  for 
clock  hour  institutions  that  do  not  have 
academic  terms.  The  commenter 
suggested  that  paragraph  (b)(1)  should 
not  apply  to  these  institutions. 


Response:  A  change  has  been  made. 
The  Secretary'  agrees  that  a 
recalculation  is  not  relevant  to  these 
institutions  since  a  change  in  enrollment 
status  would  only  affect  the  timmg  of 
the  disbursements.  This  paragraph  has 
been  revised  to  apply  only  to 
institutions  that  have  academic  terms. 

Section  690.81    Fiscal  control  and  fund 
accounting  procedures. 

Comment:  Several  commenters 
suggested  that  the  option  of  sending  a 
letter  to  a  bank,  listing  the  accounts  in 
which  the  Federal  funds  will  be 
deposited,  should  be  retained.  These 
commenters  stated  that  including  in  the 
name  of  the  account  the  fact  that 
Federal  funds  are  in  that  account  is 
burdensome  and  expensive,  particularly 
for  large  institutions  that  have  funds 
from  many  different  sources  in  their 
accounts. 

Response:  No  change  has  been  made. 
The  difficulty  of  finding  Federal  funds 
deposited  by  institutions  that  have  later 
closed  has  convinced  the  Secretary  that 
the  option  of  sending  a  letter  to  the  bank 
must  not  be  retained  despite  the 
additional  burden  this  causes  for  some 
institutions. 

Subpart  H — Administration  of  Grant 
Payments — Alternate  Disbursement 
System 

Comment:  One  commenter  objected  to 
the  verification  and  record  retention 
requirements  for  ADS  institutions  in 
§§  690.96  and  690.100.  The  commenter 
argued  that  institutions  that  select  the 
Alternate  Disbursement  System  should 
have  fewer  administrative 
responsibilities. 

Response:  No  change  has  been  made. 
Institutions  participating  in  the  Pell 
Grant  Program  under  the  ■•\ltemate 
Disbursement  System  still  have  fewer 
responsibilities  than  RDS  institutions. 
There  were  no  revisions  to  Subpart  H  in 
the  Notice  of  Proposed  Rulemaking.  As 
stated  in  the  preamble  to  the  Pell  Grant 
Program  regulations  published  in  the 
Federal  Register  of  October  6,  1983, 
these  requirements  were  made  in 
response  to  recommendations  of  the 
former  Department  of  Health.  Education, 
and  Welfare  Audit  Agency  report  on  the 
ADS.  The  Secretary  decided  to  include 
these  requirements  in  the  Octobers. 
1983  final  regulations  to  close  off  an 
avenue  of  serious  potential  program 
abuse. 

Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291. 

They  are  classified  as  non-major 
because  they  do  not  meet  the  criteria  for 


major  regulations  established  in  the 
Order. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  these 
regulations  in  §  §  690,72.  690  "7.  690.81. 
690,82,  690.92,  690.76.  and  690,100  will 
beco.Tie  effective  after  they  have  been 
approved  by  the  Office  of  Management 
and  Budget. 

Assessment  of  Educational  Impact 

In  the  Notice  of  Proposed  Rulemaking 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  absence  of  any 
comments  on  this  matter  and  the 
Departments  own  review,  it  has  been 
determined  that  the  regulations  in  this 
document  do  not  require  inform.ation 
that  is  being  gathered  by  or  is  available 
from  any  other  agency  or  authority  of 
the  United  States. 

List  of  Subjects  in  34  CFR  Part  690  ' 

Administrative  practice  and 
procedure.  Education.  Education  of 
disadvantaged.  Grunt  programs — 
education.  Student  aid. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  final  regulations, 

(Caldlog  of  Federal  Domestic  .Assistance 
No.  84.063.  Pell  (Basic I  Grant  Program) 

Dated;  March  8.  1985. 
Wiliam  J.  Bennett, 
Secretary  of  Education. 

PART  690— PELL  GRANT  PROGRAM 

The  Secretary  revises  Subparts  A.  B. 
F,  G.  and  H  of  Part  690  of  Title  34  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

Subpart  A— Scope,  Purpose  and  General 
Definitions 

Sec 

690.1  Scope  and  purpose. 

690.2  General  definitions. 

690.3  Definitions  of  payment  period. 

690.4  Eligible  student. 

690.5  Eligible  program. 

690.6  Duration  of  student  eligibility. 

690.7  Institutional  participation. 

690.8  Enrollment  status  for  students  taking 
non-credit  or  reduced  credit  remedial 
courses  or  regular  and  correspondence 
courses. 

690.9  Written  agreements  t>etween  two  or 
more  eligible  institutions. 
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Sec. 

690  10     Administrative  cost  allowance  to 

participating  schools. 
690  n     Pell  Grant  payments  from  more  than 

one  institution. 

Subpart  B — Application  Procedures  for 
Determining  Expected  Family  Contribution 

690.12  Application. 

690.13  Notification  of  expected  family 
contribution. 

690.14  Applicants  request  for  recalculation 
of  expected  family  contribution  because 
of  clerical  or  arithmetic  error,  or  updating 
of  projected  drita. 

*  •  •  •  • 

Subpart  F— Determination  of  Pell  Grant 
Awards 

690  61     Submission  process  and  deadline  for 

student  aid  report. 
690.62     Calculation  of  a  Pell  Grant. 
690  63     Calculation  of  a  Pell  Grant  for  a 

payment  period. 

690.64  Calculation  of  a  Pel!  Grant  for  a 
payment  period  which  occurs  in  two 
award  years. 

690.65  Transfer  student  attendance  at  more 
than  one  institution  during  an  award 
year. 

690.66  Correspondence  study 

Subpart  G — Administration  of  Grant 
Payments— Regular  Disbursement  System 
(RDS) 

690.71      Scope. 

690  72     Institutional  participation 

agreement— Reii'.il.ir  Disbursement 

System  (RDS). 
6W.73     Termination  of  institutional 

participation  agreement— Regular 

Disbursement  System  (RDS). 

690.74  Provision  of  funds  to  institutions. 

690.75  Determination  of  eligibility  for 
payment. 

690.76  Frequency  of  payment. 

690.77  Verification  of  information  on  the 
SAR — Withholding  of  payments. 

690  78     Method  of  disbursement— by  check 

or  credit  to  a  students  account. 
6510  79     Recovery  of  overpayments. 

690.80  Recalculation  oi  a  Pell  Grant  award. 

690.81  Fiscal  control  and  fund  accounting 
procedures 

690.82  Maintenance  and  retention  of 
records. 

690.83  Submission  of  reports. 

690.84  .Audit  and  examination. 

Subpart  H— Administration  of  Grant 
Payments— Alternate  Disbursement  System 
(ADS) 

690.91     Scope. 

690  92     Institutional  participation 

agreement— Alternate  Disbursement 
System  |ADS). 

690.93  Disbursement  system  changes. 

690.94  Termination  of  agreement — alternate 
disbursement  system. 

690.95  General  procedures  for  receiving 
payment. 

690.96  Verification  of  information  on  the 
SAR. 

690  97     Withdrawals  and  refunds. 
690  98     Recovery  of  overpayments. 

690.99  Recalculation  of  a  Pell  Grant  award. 

690.100  Maintenance  and  retention  of 
records. 


690.101     Submission  of  reports. 

Authority:  Section  411  of  the  Higher 
Education  Act  of  1965  as  amended  (20  U.S.C. 
1070a).  unless  othenivise  noted. 

Subpart  A— Scope,  Purpose  and 
General  Definitions 

§  690.1     Scope  and  purpose. 

The  Pell  Grant  Program  awards  grants 
to  help  financially  needy  students  meet 
the  cost  of  their  postsecondary 
education.  i 

(20  U.S.C.  1070a)  I 

§  690.2    General  definitions. 

(a)  Definitions  of  the  following  terms 
used  in  this  part  are  described  in 
Subpart  A  of  the  Student  Assistance 
General  Provisions,  34  CFR  Part  668: 

Academic  year 

Act  j 

Award  year  I 

Clock  hour 

College  Work-Study  Program 

Enrolled 

Guaranteed  Student  Loan  Program 

National  Direct  Student  Loan  Program 

National  Defense  Student  Loan 

Program 
National  of  the  United  States 
One-year  training  program 
Pel!  Grant  Program 
PLUS  Loan  Program 
Proprietary  institution  of  higher 

education 
Postsecondary  vocational  institution 
Public  or  private  nonprofit  institution 

of  higher  education 
Recognized  equivalent  of  a  high 

school  diploma 
Regular  student 
Secretary 

Six-month  training  program 
State 
State  Student  Incentive  Grant 

Program 
Supplemental  Educational 

Opportunity  Grant  Program. 

(b]  Other  terms  used  in  this  part  are: 
ADS  institution:  An  institution  that 

participates  in  the  Pell  Grant  Program 
under  the  Alternate  Disbursement 
System. 

Comparable  State  income  tax  return: 
A  state  income  tax  return  based  on  the 
Federal  income  tax  return  which 
requires  the  filer  to  provide  the  amount 
of  Federal  income  tax  paid  as  well  as 
the  same  information  that  he  or  she  is 
required  to  provide  on  the  Federal 
income  tax  return  with  regard  to 
information  being  verified. 

Disbursement  Schedule:  A  table      ' 
showing  the  grant  amounts  three-quarter 


and  half-time  students  at  term  based 
institutions  using  credit  hours  would 
receive  for  an  academic  year.  This  table, 
published  annually  by  the  Secretary  is 
based  on — 

(1)  A  student's  Effective  Family 
Contribution; 

(2)  A  student's  attendance  costs  as 
defined  in  Subpart  E:  and 

(3)  The  amount  of  funds  available  for 
making  Pell  Grants. 

Electronic  Pilot  Project:  An  electronic 
exchange  system  between  the  Secretary 
and  an  institution  under  which  a  student 
is  able  to  correct  or  verify  information 
contained  on  his  or  her  SAR  at  the 
institution  he  or  she  is  attending  and  the 
institution  is  able  to  print  out  a  Student 
Aid  Report  for  that  student  which  is 
based  on  the  corrected  or  verified 
information. 

Enrollment  status:  Full-time,  three- 
quarter-time,  of  half-time  depending  on 
a  students  credit  hour  work  load  per 
academic  term  at  an  institution  using 
semesters,  trimesters,  quarters,  or  other 
academic  terms  and  measuring  progress 
by  credit  hours. 

(2)  Full-time  or  part-time  depending  on 
a  student's  credit  hour  work  load  per 
academic  year,  at  an  institution  that 
does  not  use  academic  terms  and 
measures  progress  by  credit  hours. 

(3)  Full-time  or  part-time  depending  on 
a  student's  clock  hour  work  load  per 
week  at  an  institution  that  measures 
progress  by  clock  hours. 

Full-time  student:  An  enrolled  student 
who  is  carrying  a  full-time  academic 
work  load  (other  than  by 
correspondence) — as  determined  by  the 
institution — under  a  standard  applicable 
to  all  students  enrolled  in  a  particular 
program.  However,  an  institution's  full- 
time  standard  must  equal  or  exceed  one 
of  the  following  minimum  requirements. 

(1)  12  semester  hours  or  12  quarter 
hours  per  academic  term  in  an 
institution  using  a  semester,  trimester,  or 
quarters  system; 

(2)  24  semester  hours  or  36  quarter 
hours  per  academic  year  for  an 
institution  using  credit  hours  but  not 
using  a  semester,  trimester,  or  quarter 
system,  or  the  prorated  equivalent  for  a 
program  of  less  than  one  academic  year; 

(3)  24  clock  hours  per  week  for  an 
institution  using  clock  hours: 

(4)  In  an  institution  using  both  credit 
and  clock  hours,  any  combination  of 
credit  and  clock  hours  where  the  sum  of 
the  following  fractions  is  equal  to  or 
greater  than  one: 


Number  of  credit  hours  per 
term 


12 


Number  of  clock  hours 
per  week 

24 
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(5)  A  series  of  courses  or  seminars 
which  equals  12  semester  hours  or  12 
quarter  hours  in  a  maximum  of  Ifl 
weeks;  or 

(6)  The  work  portion  of  a  cooperative 
education  program  in  which  the  amount 
of  work  performed  is  equivalent  to  the 
academic  work-load  of  a  full-time 
student 

Half-time  student:  (1)  Except  as 
provided  in  paragraph  (2),  an  enrolled 
student  who  is  carrying  a  half-time 
academic  work  load — as  determined  by 
the  institution — which  amounts  to  at 
least  half  the  work  load  of  the 
appropriate  minimum  requirement 
outlined  in  thi;  definition  of  a  full-time 
student. 

(2)  A  student  enrolled  solely  in  a 
program  of  study  by  correspondence 
who  is  carrying  a  work  load  of  at  least 
12  hours  of  work  per  week,  or  is  earning 
at  least  6  credit  hours  per  semester, 
trimester  or  quarter.  However, 
regardless  of  the  work,  no  student 
enrolled  solely  in  correspondence  study 
is  considered  more  than  a  half-time 
student. 

Institution  of  higher  education 
(Institution):  A  public  or  private  non- 
profit or  proprietary  institution  of  higher 
education  or  a  postsecondary  vocational 
institution. 

Payment  Schedules:  A  table  showing 
a  full-time  student's  scheduled  Pell 
Grant  for  a  given  award  year.  This  table, 
published  annually  by  the  Secretary,  is 
based  on — 

(1)  The  student's  Expected  Family 
Contribution! 

(2)  The  student's  cost  of  attendance  as 
defined  in  Subpart  E:  and' 

(3)  The  amount  of  funds  available  to 
the  Secretary  for  making  Pell  Grants. 

RDS  Institution:  An  institution  that 
participates  in  the  Pel!  Grant  Program 
under  the  Regular  Disbursement  System. 

Scheduled  Pell  Grant:  The  amount  of 
a  Pell  Grant  which  would  be  paid  to  a 
full-time  student  for  a  full  academic 
year. 

Student  aid  index:  The  term  used  on 
the  Student  Aid  Report  (SAR)  to 
designate  a  student's  expected  family 
contribution  for  the  Pell  Grant  Program. 

Student  Aid  Report  (SAR):  A  report 
provided  to  an  applicant  showing  the 
amount  of  his  or  her  expected  family 
contribution. 

Student  Aid  Report  (SAR)  Payment 
Document:  A  part  of  the  SAR  that  is 
provided  to  the  Secretary  by  an 
institution  showing  an  applicant's 
expected  family  contribution,  cost  of 
attendance,  and  enrollment  status,  at 
that  institution. 

Three-quarter-time  student:  An 
enrolled  student  who  is  carrying  a  three- 
quarter-time  academic  work  load — as 


determined  by  the  institution — which 
amounts  to  at  least  three  quarters  of  the 
work  of  the  appropriate  minimum 
requirement  outlined  in  the  definition  of 
a  "full-time  student." 

Undergraduate  student:  A  student 
enrolled  in  an  undergraduate  course  of 
study  at  an  institution  of  higher 
education  who — 

(1)  Has  not  earned  a  baccalaureate  or 
first  professional  degree:  and 

(2)  Is  in  an  undergraduate  course  of 
study  which  usually  does  not  exceed  4 
academic  years,  or  is  enrolled  in  a  4  to  5 
academic  year  program  designed  to  lead 
to  a  first  degree.  A  student  enrolled  in  a 
program  of  any  other  length  is 
considered  an  undergraduate  student  for 
only  the  first  4  academic  years  of  that 
program. 

l^alid  Student  Aid  Report:  A  student 
Aid  Report- 
la)  On  which  all  of  the  information 
used  in  the  calculation  of  the  applicant's 
expected  family  contribution  is  accurate 
and  complete  as  of  the  date  the 
application  is  signed;  and 

(b)  For  the  Electronic  Pilot  Project, 
that  is  signed  by  the  applicant,  his  or  her 
spouse,  and  the  applicant's  parents  if 
the  applicant  is  a  dependent  student. 
(20  U.S  C.  1070a  unless  otherwise  noted.) 

§  690.3    Definitions  of  payment  period. 

(a)  Payment  period  for  an  RDS 
nistitution  that  has  academic  terms: 

(1)  Except  as  noted  in  paragraph  {a)(2) 
of  this  section,  for  an  RDS  institution 
that  uses  semesters,  trimesters,  quarters 
or  other  academic  terms,  the  payment 
period  is  the  semester,  trimester,  quarter 
or  other  academic  term. 

(2)  For  an  RDS  institution  that  uses 
semesters,  trimesters,  quarters  or  other 
academic  terms  and  measures  progress 
in  clock  hours — 

(i)  A  payment  period  is  a  semester, 
trimester,  quarter,  or  other  academic 
term  if  the  student  completes  all  the 
clock  hours  scheduled  for  that  term; 

(ii)  If  at  the  end  of  a  term,  the  student 
has  not  completed  all  of  the  clock  hours 
scheduled  for  that  term  and  the  student 
has  received  a  Pell  Grant  for  that  term, 
the  payment  period  extends  beyond  that 
term  for  as  long  as  it  takes  the  student  to 
complete  the  number  of  clock  hours 
originally  scheduled  for  that  term;  and 

(iii)  If  a  payment  period  extends  into 
another  term,  the  next  payment  period 
consists  of  the  number  of  clock  hours 
scheduled  for  that  term  that  were  not 
included  in  the  previous  payment 
period. 

(b)  Payment  period  for  an  RDS 
institution  that  does  not  have  academic 
terms:  (1)  For  a  student  whose 
educational  program  is  one  academic 
year — 


(i)  The  first  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  first  half  of  his  or  her 
academic  year  (in  credit  or  clock  hours): 
and 

(ii)  The  second  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  second  half  of  that 
academic  year. 

(2)  For  a  student  whose  educational 
program  is  more  than  one  academic 
year,  the  first  and  second  payment 
periods  must  be  calculated  under 
paragraph  (b|(l)  of  this  section  For 
subsequent  academic  years,  or  fractions 
of  academic  years,  each  payment  period 
must  be  the  period  of  time  in  which  a 
student  completes — 

(i)  One-half  of  the  academic  year:  or 
(ii)  The  remaining  hours  in  the 

student's  educational  program,  which 

ever  is  to  be  completed  first. 

(3)  For  a  student  whose  educational 
program  is  less  than  an  academic  year — 

(i)  The  first  payment  period  must  be 
the  period  of  time  which  the  student 
completes  the  first  half  of  his  or  her 
educational  program  (in  credit  or  clock 
hours);  and 

[ii]  The  second  payment  period  must 
be  the  period  of  time  in  which  the 
student  completes  the  second  half  of  his 
or  her  educational  program. 

(4)  If  an  RDS  institution  chooses  to 
have  more  than  two  payment  periods  in 
an  academic  year  or  in  a  program  of  less 
than  an  academic  year,  the  rules  in 
paragraphs  (b)(l]  through  (b)(3)  of  this 
section  are  modified  to  reflect  the 
increased  number  of  payment  periods. 
For  example,  if  an  institution  chooses  to 
have  three  payment  periods  in  an 
academic  year,  each  payment  period 
must  correspond  to  one-third  of  the 
academic  year. 

(c)  Payment  period  for  an  ADS 
institution.  (1)  If  an  ADS  institution  uses 
semesters,  trimesters,  quarters  or  other 
academic  terms  and  measures  progress 
in  credit  hours,  the  pavTnent  penod  must 
be  the  semester,  trimester,  quarter  or 
other  academic  term. 

(2)  If  an  ADS  institution  measures 
progress  in  clock  hours,  or  measures 
progress  in  credit  hours  but  does  not  use 
academic  terms,  it  shall  have  at  least 
two  payment  periods,  calculated  as 
follows: 

(i)  If  a  student's  academic  \  ear  is 
within  one  award  year  and  a  student's 
educational  program  is  at  least  one 
academic  year — 

(A)  The  first  payment  period  must  be 
the  period  of  time  in  which  a  student 
completes  the  first  half  of  his  or  her 
academic  year;  and 

(B)  The  second  payment  period  must 
be  the  period  of  time  in  which  a  student 
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completes  the  second  half  of  his  or  her 
academic  year. 

(ii)  If  a  student's  aciuiemic  year  is  not 
within  one  award  year  or  the  student's 
educational  program  is  less  than  a  full 
academic  year — 

(A)  The  first  payment  period  must  be 
the  period  of  time  in  which  a  student 
completes  the  first  half  of  the  hour  she 
or  she  is  scheduled  to  complete  within 
the  award  year;  and 

(B)  The  second  payment  period  must 
begin  when  the  first  payment  period 
ends  and  end  when  a  student  completes 
all  hours  he  or  she  was  schedule  to 
complete  between  the  beginning  of  the 
second  payment  period  and  June  30. 

(iii)  A  student  who  does  not  complete 
all  the  clock  hours  required  for  the 
second  payment  period  of  any  award 
year  may  complete  them  during  the 
following  award  year.  In  this  case,  the 
first  payment  period  of  the  new  award 
year  must  begin  when  a  student  finishes 
all  carried  over  hours  for  which  he  or 
she  was  paid. 

(20  US.C.  lO-Od) 

§  690.4    Eligible  student 

(a)  A  student  is  eligible  to  receive  a 
Pell  Grant  if  the  student — 

(1)  Is  a  regular  student: 

(2)  (i)  Is  a  U.S.  citizen  or  National; 
(ii)  Is  a  permanent  resident  of  the 

Trust  Territory  of  the  Pacific  Islands,  or 
the  Northern  Marina  Islands;  or 

(iii)  Provides  evidence  from  the  U.S. 
Immigration  and  Naturalization  Service 
that  he  or  she — 

(A)  Is  a  permanent  resident  of  the 
United  States:  or 

(B)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident. 

(3)  Is  enrolled  as  at  least  a  half-time 
undergraduate  student,  and 

(4)  Meets  the  requirements  of  §  690.75. 

(b)  A  member  of  a  religious  order, 
community,  society,  agency  of  or 
organization  who  is  pursuing  a  course  of 
study  in  an  institution  of  higher 
education  is  considered  to  have  an 
expected  family  contribution  of  at  least 
$3,000  if  that  religious  order— 

(1)  Has  as  a  primary  objective  the 
promotion  of  ideals  and  beliefs 
regarding  a  Supreme  [leing;  and 

(2)  Provides  subsisttince  support  to  its 
members,  or  has  directed  the  member  to 
pursue  the  course  of  study. 

(20  use.  1070;)) 

§  690.5     Eligible  program. 

(a)  General:  An  eligible  program  is  an 
undergraduate  program  of  education  or 
training  which — 


(1)  Has  an  admission  standard  that 
admits  as  regular  students  only  persons 
who — 

(i)  Have  a  high  school  diploma; 

(ii)  Have  a  General  Education 
Development  [G.E.D.j  Certificate  or  a 
State  certificate  received  after  passing  a 
State-authorized  examination  which  the 
State  recognizes  as  the  equivalent  of  a 
high  school  diploma;  or 

(iii)  Are  beyond  the  age  of  compulsory 
school  attendance  in  the  State  in  which 
the  institution  offering  the  program  is 
located,  and  have  the  ability  to  benefit 
from  the  education  or  training  offered; 
and 

(2)(i)  Leads  to  a  bachelor,  associate, 
or  undergraduate  professional  degree; 

(ii)  Is  at  least  a  two-year  program 
which  is  acceptable  for  full  credit 
toward  a  bachelor  degree; 

(iii)  Is  a  least  a  1  year  program  leading 
to  a  certificate  or  degree,  which 
prepares  students  for  gainful 
employment  in  a  recognized  occupation; 
or 

(iv)  Is.  if  offered  by  a  proprietary  or 
postsecondary  vocational  institution,  at 
least  a  six-month  program  leading  to  a 
certificate  or  degree,  which  prepares 
students  for  gainful  employment  in  a 
recognized  occupation. 

(b)  Study  by  correspondence.  An 
eligible  program  of  study  by 
correspondence  is  an  undergraduate 
program  of  education  or  training  which 
meets  the  criteria  for  an  eligible  program 
in  paragraph  (a)  of  this  section  and 
which  is  designed  to  require  at  least  12 
hours  of  preparation  per  week. 

(20  U.S.C.  lU-Oaj 

§  690.6    Duration  of  student  eligibility. 

(a)  A  student  is  eligible  to  receive  a 
Pell  Grant  for  the  period  of  time  required 
to  complete  his  or  her  first 
undergraduate  baccalaureate  course  of 
study. 

(b)  An  institution  shall  determine 
when  the  student  has  completed  the 
academic  curriculum  requirements  for 
that  first  undergraduate  baccalaureate 
course  of  study.  , 

(20  U.S.C.  1070a)  | 

§  690.7     Institutional  participation. 

(a)(1)  An  institution  of  higher 
education  is  eligible  to  participate  in  the 
Pell  Grant  program  if  it — 

(i)  Meets  the  appropriate  definition  set 
forth  in  34  CFR  Part  G68.  Subpart  A; 

(ii)  Enters  into  a  program  participation 
agreement  with  the  Secretary;  and 

(iii)  Complies  with  that  agreement  and 
with  the  applicable  provisions  of  this 
part  and  34  CFR  Part  668. 

(2)  If  an  institution  begins 
participation  in  the  Pell  Grant  Program 


during  an  award  year,  a  student  enrolled 
and  attending  that  institution  is  eligible 
to  receive  a  Pell  Grant  for  the  payment 
period  during  which  the  institution 
enters  into  a  program  participation 
agreement  with  the  Secretary  and  any 
subsequent  payment  period. 

(b)  If  an  institution  becomes  ineligible 
to  participate  in  the  Pell  Grant  Program 
during  an  award  year,  an  eligible 
student  who  was  attending  the 
institution  and  who  submitted  a  valid 
SAR  to  the  institution  (or  to  the 
Secretary  if  it  is  an  ADS  institution) 
before  the  date  the  institution  became 
ineligible  is  paid  a  Pell  Grant  for  that 
award  year  for — 

(1)  The  payment  periods  that  the 
student  completed  before  the  institution 
became  ineligible;  and 

(2)  The  payment  period  in  which  the 
institution  became  ineligible. 

(c)  An  RDS  institution  which  becomes 
ineligible  shall,  within  45  days  after  the 
effective  date  of  loss  of  eligibility, 
provide  to  the  Secretary — 

(1)  The  name  and  enrollment  status  of 
each  eligible  student  who,  during  the 
award  year,  submitted  a  valid  SAR  to 
the  institution  before  it  became 
ineligible; 

(2)  The  amount  of  funds  paid  to  each 
Pell  Grant  recipient  for  that  award  year; 

(3)  The  amount  due  each  student 
eligible  to  receive  a  Pell  Grant  through 
the  end  of  the  payment  period  during 
which  the  institution  became  ineligible; 
and 

(4)  An  accounting  of  the  Pell  Grant 
expenditures  for  that  award  year  to  the 
date  of  termination. 

(d)  An  ADS  institution  which  becomes 
ineligible  shall,  within  45  days  after  the 
effective  date  of  loss  of  eligibility, 
provide  to  the  Secretary  the  name  and 
enrollment  status  of  each  student  who 
applied  for  and  was  determined  eligible 
for  a  Pell  Grant,  and  who  was  attending 
the  institution  when  its  eligibility  was 
terminated. 

(20  U.S.C.  1070a) 

§  690.8    Enrollment  status  for  students 
taking  non-credit  or  reduced  credit 
remedial  courses  or  regular  and 
correspondence  courses. 

(a)  Non-credit  or  reduced  credit 
remedial  course.  (1)  A  non-credit  or 
reduced  credit  remedial  course  is  a 
course  of  study  designed  to  increase  the 
ability  of  a  student  to  pursue  an 
undergraduate  course  of  study  leading 
to  a  certificate  or  degrees. 

(i)  A  non-credit  remedial  course  is  one 
for  which  no  credit  is  given  toward  a 
certificate  or  degree;  and 
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(ii)  A  reduced  credit  remedial  course 
is  one  for  which  reduced  credit  is  given 
toward  a  certificate  or  degree. 

(2)  Except  as  provided  in  paragraphs 
(a)(3)  and  (a)(4)  of  this  section,  in 
determining  a  student's  enrollment 
status,  an  institution  and  the  Secretary 
shall  include  any  non-crcdi!  or  reduced 
credit  remedial  course  in  which  the 
student  is  enrolled.  The  institution  shall 
attribute  the  number  of  credit  or  clock 
hours  to  a  non-credit  or  reduced  credit 
remedial  course  by: 

(i)  Calculating  the  number  of 
classroom  and  homework  hours 
required  for  that  course; 

(ii)  Comparing  those  hours  with  the 
hours  required  for  non-remedial  courses 
in  a  similar  subject:  and 

(iii)  Giving  the  remedial  course  the 
same  number  of  credit  or  clock  hours  it 
gives  the  non-remedial  course  with  the 
most  comparable  classroom  and 
homework  requirements. 

(3)  U  hen  calculatmg  an  eligible 
student's  enrollment  status,  neither  an 
institution  nor  the  Secretary  may  take 
into  account  any  non-credit  or  reduced 
credit  remedial  course  in  a  program  of 
instruction  leading  to  a  high  school 
diploma  or  the  recognized  equivalent  of 
a  high  school  diploma,  even  if  the  course 
is  necessary  to  enable  the  student  to 
complete  a  degree  or  certificate 
program. 

{4){i)  When  calculating  an  eligible 
student's  enrollment  status,  neither  the 
institution  nor  the  Secretary  may  take 
into  account  more  than  one  academic 
year's  worth  of  non-credit  or  reduced 
credit  remedial  coursework.  regardless 
of  whether  that  coursework  was 
completed.  However,  courses  in  English 
as  a  second  language  do  not  count 
against  the  one  year  academic  year 
limitation. 

(ii)  One  academic  year's  worth  of  non- 
credit  or  reduced  credit  remedial 
coursework  for  the  purpose  of  paragarph 
(a)(4)(i)  of  this  section  is  equivalent  to — 

(A)  30  semester  or  45  quarter  hours:  or 

(B)  900  clock  hours. 

(b)  Combination  of  regular  and 
correspondence  study.  (1)  If — in 
addition  to  regular  coursework — a 
student  takes  correspondence  courses 
from  either  his  or  her  own  institution  or 
another  institution  having  an  agreement 
for  this  purpose  with  the  student's 
institution,  the  correspondence  work 
may  be  included  in  determining  the 
student's  enrollment  status  to  the  extent 
permitted  under  paragraph  (b)(2)  of  this 
section. 

(2)  Except  as  noted  in  paragraph  (b)(3) 
of  this  section,  the  correspondence  work 
that  may  be  included  in  determining  a 
student's  enrollment  status  is  that 
amount  of  work  which — 


(i)  Applies  toward  a  student's  degree 
or  certificate  or  is  remedial  work  taken 
by  the  student  to  help  in  his  or  her 
course  of  study; 

(ii)  Is  completed  within  the  period  of 
lime  required  for  regular  course  work; 
and 

(iii)  Does  not  exceed  the  amount  of  a 
student's  regular  course  work  for  the 
payment  period  for  which  the  student's 
enrollment  status  is  being  calculated. 

(3)  Notwithstanding  the  limitation  in 
paragraph  (b)(2)(iii)  of  this  section  a 
student  who  would  be  a  half-time 
student  based  solely  on  his  or  her 
correspondence  work  is  considered  a 
half-lime  student  unless  the  calculation 
in  paragraph  (b)(2)  of  this  section 
produces  an  enrollment  status  greater 
than  half-time. 

(4)  The  following  chart  provides 
examples  of  the  rules  set  forth  in 
paragraph  (b)  of  this  section.  It  assumes 
that  the  institution  defines  full-time 
enrollment  as  12  credits  per  term, 
making  the  half-time  enrollment  equal  to 
six  credits  per  term. 


Under  J  690  8 
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(20  U.S.C.  t070a) 

§  690.9     Written  agreements  between  two 
or  more  eligible  Institutions. 

(a)  A  student  who  is  enrolled  in  an 
eligible  program  at  one  eligible 
institution  and  taking  courses  at  one  or 
more  other  eligible  institutions  which 
apply  toward  his  or  her  degree  or 
certificate  at  the  first  institution  may 
receive  Pell  Grant  assistance  for 
attendance  at  both  institutions  only  if 
there  is  a  written  agreement  between 
the  institutions. 

(1)  The  institution  at  which  the 
student  is  enrolled  and  expects  to 
receive  his  or  her  degree  or  certificate 
shall  determine  and  pay  the  student's 
Pell  Grant  assistance.  However,  the 
other  institution  may  determine  and  pay 
the  student's  Pell  Grant  assistance  if  the 
institutions  agree  in  writing  to  that 
arrangement. 


(2)  The  institution  which  determines 
and  pays  the  Pell  Grant  assistance 
shall— 

(i)  Take  into  account  all  courses 
which  apply  to  the  student's  degree  or 
certificate  taken  by  the  student  at  each 
eligible  institution  participating  in  the 
agreement  when  determining  the 
student's  enrollment  status  and  cost  of 
attendance;  and 

(ii)  Maintain  all  records  regarding  the 
student's  eligibility  for  and  receipt  of 
Pell  Grant  assistance. 
(:n  I'SC  iiro;,) 

§  690.10     Administrative  cost  allowance  to 
participating  schools. 

(a)  Subject  to  available 
appropriations,  the  Secretary  pays  to 
each  participating  institution  S5.00  for 
each  student  who  receives  a  Pell  Grant 
at  that  institution  for  an  award  year, 

(b)  All  funds  an  institution  receives 
under  this  section  must  be  used  solely 
for  the  institution's  cost  of  administering 
the  Pell  Grant,  Supplemental 
Educational  Opportunity  Grant.  College 
Work-Study  and  National  Direct 
Student  Loan  programs. 

[26  U.S.C.  1096a) 

5  690. 1 1     Pell  Grant  payments  from  more 
than  one  institution. 

A  student  is  not  entitled  to  receive 
Pell  Grant  payments  concurrently  from 
more  than  one  institution  or  from  the 
Secretary  and  an  institution. 

(20  U.S.C.  loroa) 

Subpart  B— Application  Procedures  for 
Determining  Expected  Family 
Contribution 

§690.12     Application. 

(a)  As  the  first  step  to  receiving  a  Pell 
Grant,  a  student  shall  apply  on  an 
approved  form  to  the  Secretary  to  have 
his  or  her  expected  family  contribution 
determined.  A  copy  of  this  form  is  not 
acceptable. 

(b)  The  student  shall  provide  the 
address  of  his  or  her  residence  unless 
the  student  is  incarcerated  and  the 
educational  institution  has  made  special 
arrangements  with  the  Secreta^^f-  to 
receive  relevant  correspondenc"&  on 
behalf  of  the  student.  If  such  an 
arrangement  is  made,  the  student  shall 
provide  the  address  indicated  b\'  the 
institution. 

(c)  A  student,  and  where  required  the 
student's  parents  or  spouse,  shall 
provide  to  the  institution  or  the 
Secretary  a  cop\  of  his  or  her  Federal, 
State,  and/or  local  income  tax  returns 
and  any  other  documents,  if  requested 
by  the  Secretary  or  the  institution  for 
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\f'rifi(\iii(jn  of  the  dccurijcy  of  the 
information  submitted. 

(d)  For  each  award  ye.ir  th*  Si^crptary, 
through  publication  in  the  Federal 
Register,  establishes  deadline  da:ps  for 
S',i')n'!itt;na;  these  applications  and  for 
ni.ikin;^  corrections  to  the  information 
contLuned  in  the  applications. 

(20  use  1070a) 

I.Approvi'd  by  the  Office  of  Manasement  and 

Buij;;et  under  OMB  control  number  1840- 

0110). 

§  690.13     Notification  of  expected  fa.-nily 
contribution. 

The  Seer':'! ary  serid.s  to  each  eligible 
applicant  a  ■'Student  .A.id  Report"  (SAR) 
which  .s'ates  the  amiKint  of  the 
applicant's  expected  fam.iiy  contribution 
(student  aid  index)  and  information 
used  in  that  calculation.  If  any  of  the 
inforniatijn  is  incorrect,  an  applicant 
shall  correct  it  according  to  procedures 
established  by  the  Secrf>tar\  through 
publication  in  the  Federal  Rej^ister. 

(20U.S.C.  1070a) 

(Approved  by  the  Otl'i.e  of  Management  and 

Budget  under  O.MB  control  number  lti40- 

0132). 

§  690. 1 4     Applicant's  request  for 
recalculation  of  expected  family 
contribution  because  of  clerical  or 
arlttimetic  error,  or  updating  of  projected 
data. 

(a)  An  applicant  may  request  a 
recaiculajion  of  his  or  her  expected 
family  contribution  if  he  or  she  believes 
a  clerical  or  arithmetic  error  has 
occurred,  or  if  the  information  submitted 
was  inaccurate  when  the  application 
was  signed. 

(b)  An  applicant,  unless  selected  for 
verification  under  §§  690.77  or  690.96 
shall  update  the  following  items  on  his 
or  her  SAR  so  that  these  items  are 
accurate  as  of  the  date  he  or  she  submits 
that  S.AR  to  the  institution  or  the 
Secretary: 

(1)  Family  members  in  the  household. 

(2)  Family  members  enrolled  as  at 
least  half-time  students  in  institutions  of 
higher  edu-'..at;on. 

(3)  Wh-ther  the  applicant  was 
claimed  as  a  tax  exemption  by  the 
p.irents. 

(41  Whether  the  parents  provided 
more  than  S750. 

(5)  Whe'her  the  applicant  lives  with 
the  parents  for  more  than  42  days. 

(c)  A  request  for  recalculation  must  be 
made  or.  an  approved  form  and  this 
form  must  'oe  received  by  the  Secretary 
no  later  than  the  deadline  date 
established  by  the  Secretary  through 
publication  in  the  Federal  Register 

(20  L'.S.C.  1070a) 


Subpart  F — Determination  of  Pell 
Grant  Awards         j 

5  690  61     Su'timission  process  and  deadline 
for  student  aid  report. 

(a)  Submission  f^ocess.  (l){i)  In  order 
to  receive  a  Pell  Gr^nt  at  an  RDS 
institution,  a  studett  shall  submit  a 
valid  Student  Aid  Report  (SAR)  to  that 
institution. 

(ii)  In  order  to  receive  an  initial  Pell 
Grant  payment  for  an  award  year  at  an 
ADS  institution,  a  student  shall  submit  a 
valid  SAR  to  that  isslitution  and  shall 
submit  both  that  SAR  and  an  ED  Form 
304  to  the  Secretary. 

(iii)  In  order  to  receive  s.ubsequent 
Pell  Grant  payments  at  an  ADS 
institution,  the  student  shall  submit  an 
ED  Form  304-1  to  the  Secretary. 

(2)  An  institution  is  entitled  to  rely  on 
SAR  information  except  under 
conditions  set  forth  in  §§  690.77,  690.96 
and  668.16(f). 

(b)  Stud'^nt  Aid  Report  deadline.  (1) 
Except  as  noted  in  §§  690.77  and  690.96, 
to  receive  a  Pell  Grant  for  an  award 
year,  a  student  shall  submit  the  relevant 
parts  of  the  S.AR  to  his  or  her  institution 
by  June  30  of  that  award  year. 

(2)  Except  as  noted  in  §§  690.77  and 
690.96,  to  receive  a  Pell  Grant  for  an 
award  year,  a  student  shall  submit  the 
relevant  parts  of  the  SAR  to  an 
institution  while  he  or  she  is  still 
enrolled  and  eligible  for  payment  at  that 
institution. 

(c)  ED  Form  304  end  ED  Form  304-1 
deadlines.  (1)  In  order  to  receive  the  first 
Pell  Grant  payment  for  an  award  year,  a 
student  attending  an  ADS  institution 
shall  submit  a  certified  ED  Form  304 
together  with  a  valid  SAR  to  the 
Secretary  by  July  15  of  the  subsequent 
award  year. 

(2)  In  order  to  receive  additional  Pell 
Grant  payments  for  an  award  year,  a 
student  attending  an  ADS  institution 
shall  submit  additional  requests  for 
payment  and/or  corrected  ADS  Student 
Reports  (KD  Form  304-1)  to  the 
Secretary  by  August  26  of  the 
subsequent  award  year. 

(20  U.S.C.  1070a)        j 

§  590.62     Calculation  of  a  Pell  Grant. 

(a)  The  amount  of  a  students  Pell 
Grant  for  an  academic  year  is  based 
upon  the  payment  end  disbursement 
schedules  published  by  the  Secretary  for 
each  award  year. 

(b)  At  full  fundirig,  no  payment  may 
be  made  to  a  student  if  the  student's 
Scheduled  Pell  Grant  is  less  than  S200. 

(c)  At  less-than-full-funding,  no 
payment  may  be  made  if — 

(1)  The  student's  Scheduled  Pell  Grant 
is  less  than  S50;  or' 


(2)  The  student's  Scheduled  Pell  Grant 
at  full  funding  would  have  been  less 
than  $200. 

(20  U.S.C.  1O70a(a)(2)) 

§  690.63    Calculation  of  a  Pell  Grant  for  a 
payment  period. 

(a)  At  an  institution  using  semesters, 
trimesters,  quarters,  or  other  academic 
terms  and  measuring  progress  by  credit 
hours,  a  student's  Pell  Grant  for  each 
payment  period  is  calculated  by — 

(1)  Determining  his  or  her  enrollement 
status  for  the  term: 

(2)  Based  upon  that  enroUm.ent  status, 
determining  his  or  her  annual  award 
from  the  Payment  Schedule  (full-time 
students),  or  one  of  the  Disbursement 
Schedules  (part-time  students),  as 
appropriate;  and 

(3)(i)  Dividing  the  amount  determined 
in  paragraph  (a)(2)  of  this  section  by  the 
number  of  terms  in  the  academic  year 
unless  the  terms  of  an  RDS  institution 
are  not  of  equal  length;  or 

(ii)  If  the  terms  of  an  RDS  institution 
are  not  of  equal  length,  multiplying  the 
amount  determined  in  paragraph  (a)(2) 
of  this  section  by  the  following  fraction: 

The  length  of  the  ter.m  in 
question 

The  length  of  the 
academic  year 


(b)  A  single  disbursement  may  not 
exceed  50  percent  of  the  award 
determined  in  paragraph  (a)(2;  of  this 
section.  To  ensure  this  result,  an 
institution  shall  make  multiple 
disbursements  within  a  term,  if  that  term 
is  longer  than  half  the  academic  year. 
Subsequent  disbursements  within  that 
term  may  not  be  made  until  the  student 
has  completed  the  portion  of  the  term 
for  which  he  or  she  was  initially  paid. 

(c)  At  an  institution  which  measures 
progress  by  clock  hours  or  which 
measures  progress  by  credit  hours  or 
units  but  does  not  use  semesters, 
trimesters,  quarters  or  other  academic 
terms,  a  student's  Pell  Grant  for  each 
payment  period  is  calculated  bv  — 

(1)  Determining  the  student's 
Scheduled  Pel!  Grant;  and 

(2)  Multiplying  the  Schedulcni  Pell 
Grant  by — 


The  number  of  credit  or 

clock  hours  the  student  is 

expected  to  take  in  a 

payment  period 


The  number  of  credit  or 

clock  hours  in  an  academic 

year 
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(d)  Notwithstanding  paraj^raphs  (a), 
(b),  and  (c)  of  this  section— 

(1)  A  student  may  not  receive  a  Pell 
Grfint  if  the  amount  which  the  student 
would  receive,  projectrd  on  the  basis  of 
a  full  academic  year,  would  be  less  than 
either  $2()0  at  full  funding  or  S50  at  less    ' 
than  full  funding:  and 

(2)  The  amount  of  a  student's  award 
for  an  award  year  may  not  exceed  his  or 
her  Scheduled  Pell  Grant  award  for  that 
award  year. 

(20  V  s.c.  loroai 

>;  690.64    Catcutation  of  a  Pell  Grant  tor  a 
payment  perlodVhicti  occurs  in  two  award 
years. 

(a)  If  a  student  enrolls  in  a  payment 
period  which  is  scheduled  to  occur  in 
two  award  years — 

(1)  The  entire  payment  period  must  be 
considered  to  occur  within  one  award 
year, 

(2)  The  institution  shall  determine  for 
eac;h  Pell  Grant  recipient  the  award  year 
in  which  the  payment  period  will  be 
placed  subject  to  the  restrictions  set 
forth  in  paragraph  (a)(3j  of  this  section. 

(3)  The  institution  shall  place  a 
payment  period  with  more  than  six 
months  scheduled  to  occur  within  one 
awaid  year  in  that  award  year. 

(4)  If  an  institution  places  the  payment 
period  in  the  first  award  year,  it  shall 
pay  a  student  with  funds  from  the  first 
award  year. 

(5)  If  an  inbtitution  places  the  payment 
period  in  the  second  award  year,  it  shall 
pay  a  student  with  funds  from  the 
second  award  year. 

(b)  An  institution  may  not  mal<e  a 
payment  which  will  result  in  the  student 
receiving  more  than  his  or  her 
Scheduled  Pell  Grant  for  an  award  year. 

(c)(1)  If  a  term-based  institution  offers 
a  series  of  mini-sessions  which  occurs  in 
two  award  years,  the  combined  sessions 
must  be  treated  as  one  term.  A  student 
may  not  receive  more  than  one  term's 
award  for  completing  any  combination 
of  these  m.ini-sessions. 

(2)  For  such  mini-sessions,  a  term- 
based  institution  shall  determine  the 
student's  enrollment  status  for  the  entire 
term.  That  enrollment  status  shall  be 
based  upon — 

(i)  The  total  number  of  credits 
enrolled  for  in  all  sessions  if  that 
number  is  known  when  the  award  is 
calculated;  or 

(ii)  A  projected  number  of  credits 
based  upon  the  credits  enrolled  for  in 
the  first  session,  if  the  number  of  credits 
to  be  taken  in  subsequent  sessions  is 
unknown  when  the  award  is  calculated. 

[20U.S.C.1070a) 


§  690.65  Transfer  student;  Attendance  at 
more  ttian  one  Institution  during  an  award 
year. 

(a)(1)  If  a  student  who  receives  a  Pell 
Grant  at  one  institution  subsequently 
enrolls  at  a  second  institution  in  the 
same  award  year,  the  student  shall 
submit  an  SAR  to  the  second  institution 
to  receive  a  grant  at  the  second 
institution.  (The  institution  shall  follow 
the  procedures  regarding  transfer 
students  set  forth  in  34  CFR  6b8.14.) 

(2)  If  the  second  institution  is  an  ADS 
institution,  the  student  shall  submit  an 
SAR  to  that  institution  and  that  SAR 
and  a  certified  ED  Form  304  and/or  ED 
Form  30-^-1  to  the  Secretary. 

(b)  The  second  institution  (or  the 
Secretary  for  an  ADS  institution)  shall 
calculate  the  student's  award  according 
to  §  690.63. 

(cj  The  second  institution  (or  the 
Secretary  for  an  ADS  institution)  may 
pay  a  Pell  Grant  for  only  that  portion  of 
the  award  year  in  which  a  student  is 
enrolled  at  that  institution.  The  grant 
amount  must  be  adjusted  if  necessary  to 
ensure  that  the  grant  does  not  exceed 
the  student's  Scheduled  Pell  Grant  for 
that  award  year. 

(d)  If  a  student's  Scheduled  Pell  Grant 
at  the  second  institution  differs  from  the 
Scheduled  Pell  Grant  at  the  first 
institution,  the  grant  amount  at  the 
second  institution  is  calculated  as 
follows — 

(1)  The  amount  received  at  the  first 
institution  is  compared  to  the  Scheduled 
Pell  Grant  at  the  first  institution  to 
determine  the  percentage  of  the 
Scheduled  Pell  Grant  that  the  student 
has  received. 

(2)  That  percentage  is  subtracted  from 
100  percent. 

(3)  The  remaining  percentage  is  the 
percentage  of  the  Scheduled  Pell  Grant 
at  the  second  institution  to  which  the 
student  is  entitled. 

(e)  The  student's  Pell  Grant  for  each 
paym.ent  period  is  calculated  according 
to  the  procedures  in  §  690.63  unless  the 
remaining  percentage  of  the  Scheduled 
Pell  Grant  at  the  second  institution. 
referred  to  in  paragraph  (d)(3j  of  this 
section,  is  less  than  the  amount  the 
student  would  normally  receive  for  thai 
payment  period.  In  that  case,  the 
student's  Pell  Grant  is  equal  to  that 
remaining  percentage. 

(f)  A  transfer  student  shall  repay  any 
amount  received  in  an  award  year 
which  exceeds  his  or  her  Scheduled  Pell 
Grant. 

(20  U. S.C  lO-na) 

§  690.66    Correspondence  study. 

A  student  enrolled  in  an  eligible 
program  of  study  by  correspondence 


must  be  paid  according  to  the  following 

procedures: 

(a)  The  institution  shnll  dete.Tr.ir.e  the 
length  of  each  correspondence  program 
it  offers  by  preparing  a  written  schedule 
for  submission  of  lessons,  reflecti.ng  a 
workload  of  at  least  12  hours  of 
preparation  per  wef  k. 

(b)(1)  For  an  RDS  institution,  if  there 
is  not  a  required  period  of  residential 
training  in  the  program,  a  student's  Pell 
Grant  for  an  academic  vear  is  calculated 
by- 

(i)  Determining  the  student's 
Scheduled  Pell  Grant:  and 

(ii)  Multiplying  the  Schedule  Pell 
Grant  by  one-half. 

(2)  An  academic  year  must  consist  of 
two  payment  periods  The  first  payment 
period  must  be  the  period  of  time  in 
which  the  student  completes  the  first 
half  of  his  cr  her  academic  Near,  or 
program  if  the  program  is  less  than  an 
academic  year.  The  second  payment 
period  must  be  the  period  of  tim.e  in 
which  the  student  com.pletes  the  second 
half  of  the  academic  year  or  program. 

(3)  For  the  first  payment  period,  the 
institution  shall  paj  the  student  one-half 
of  the  amount  calculated  in  paragraph 
(b)(l)(ii)  of  this  section  after  he  or  she 
has  submitted  25  percent  of  the  lessons 
or  otherwise  completed  25  percent  of  the 
work  scheduled  for  the  academic  year. 
or  for  the  program  if  the  program  is  less 
than  an  academic  year, 

(4)  The  institution  shall  make  the  final 
payment  for  the  second  payment  period 
after  the  student  has  submitted  75 
percent  of  the  lessons  or  otherwise 
completed  75  percent  of  the  v\ork 
scheduled  for  the  academic  year  or  for 
the  program. 

(c)(1)  For  an  RDS  institution,  if  there  is 
a  required  period  of  residential  training 
in  the  program,  a  student's  Pell  Grant  for 
an  academic  year  is  calculated  by — 

(ij  Determining  the  student's 
Scheduled  Pel!  Grant,  and: 

(ii)  Multiplying  the  Scheduled  Pell 
Grant  by  one-half, 

(2)  The  non-residential  portion  of  an 
academic  year  mast  consist  of  two 
payment  periods.  The  first  payment 
period  must  be  the  period  of  time  in 
which  the  student  completes  the  first 
half  of  his  or  her  academic  year  or  the 
non-residential  portion  of  the  program  if 
it  is  less  than  an  academic  year.  The 
second  payment  period  must  be  the 
period  of  time  in  which  the  student 
completes  the  second  half  of  the 
academic  year  or  non-residential  portion 
of  the  program. 

(3)  For  the  first  payment  period,  the 
institution  shall  pay  the  student  one-half 
of  the  amount  calculated  in  paragraph 
(c)(l)(ii)  of  this  section  after  he  or  she 
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has  submitted  25  percent  of  the  non- 
residential lessons  or  otherwise 
completed  23  percent  of  the  work 
scheduled  for  the  academic  year  or  for 
the  program  if  the  program  is  less  than 
an  academic  year. 

(4)  The  institution  shall  make  the  final 
payment  (for  the  non-residential  portion 
of  the  program)  for  the  second  payment 
penud  after  the  student  has  suhm'itted 
75  percent  of  the  non-residential  lessons 
nr  otherwise  completed  75  percent  of  the 
work  scheduled  for  the  academic  year 
or  for  the  program, 

(5]  A  students  Pell  Grant 
disbursement  for  the  residential  portion 
of  the  program  is  calculated  according  to 
the  procedures  in  §  690.63(c)  for  a 
student  enrolled  in  a  regular  course  of 
study  at  an  institution  that  measures 
progress  by  clock  hours. 

(dl(l)  For  an  ADS  institution,  a 
student's  Pel!  Grant  for  an  award  year  is 
calculated  by — 

(i)  Determining  the  student's 
Scheduled  Pell  Grant:  and 

(ii)  .Multiplying  the  Scheduled  Pell 
Grant  hv  one-half. 

(2)  An  .ADS  institution  shall  have  two 
payment  periods  in  an  award  year. 

(3)  If  a  student's  academic  year  is 
within  one  award  year  he  or  she  must 
receive — 

(i)  One-half  the  amount  calculated  in 
paragraph  (d)(l)(ii)  of  this  section  for  the 
first  payment  period,  which  is  the  period 
of  time  in  which  a  student  completes  the 
first  half  of  his  or  her  academic  year: 
and 

(ii)  The  final  payment  for  the  second 
payment  period,  which  is  the  period  of 
time  in  which  a  student  completes  the 
second  half  of  his  or  her  academic  year. 

(4)  If  a  student's  academic  year  is  not 
within  one  award  year  he  or  she  must 
receive — 

(i)  One-half  the  amount  calculated  in 
paragraL'h  (d|(lj(ii)  of  this  section  for  the 
first  pa\  inent  period  which  is  the  period 
of  time  m  which  a  student  completes  the 
first  half  of  the  hours  he  or  she  is 
scheduled  to  complete  within  the  award 
year:  and 

(ii)  rhe  final  payment  for  the  second 
payment  period  which  begins  when  the 
first  payment  period  ends  and  ends 
when  a  student  completes  all  hours  he 
or  she  was  scheduled  to  com.plete 
between  the  beginning  of  the  second 
pavment  period  and  )une  30. 

(5)  A  student  who  does  not  complete 
all  the  hours  of  preparation  required  for 
the  second  payment  period  of  any 
award  year  may  complete  them  during 
the  following  award  year.  In  this  case, 
the  first  payment  period  of  the  new 
award  year  begins  when  a  student 
finishes  all  carried  over  hours  for  which 
he  or  she  was  paid. 


(6)  For  the  first  payment  period,  the 
institution  shall  pay  the  student  after  he 
or  she  has  submitted  25  percent  of  the 
lessons  or  otherwise  completed  25 
percent  of  the  work  scheduled  for  the 
award  year, 

(7)  For  the  second  payment  period,  the 
institution  shall  pay  the  student  after  he 
or  she  has  submitted  75  percent  of  the 
work  scheduled  for  the  award  year. 

(20  U.S.C,  1070a)  I 

Subpart  G— Administration  of  Grant 
Payments— Regular  Disbursement 
System  (RDS) 

§  690.71  Scope.  | 

This  subpart  deals  with  program 
administration  by  an  RDS  institution  of 
higher  education.  An  RDS  institution 
shall  enter  into  a  program  participation 
agreement  witJi  the  Secretary  so  that  is 
may  calculate  and  pay  Pell  Grant 
awards  to  students. 

(20  U.S.C.  1070a)  I 

§  690.72     Institutional  participation 
agreement— Regular  Disbursement  System 
(RDS).  I 

(aj  The  Secretary  inay  enter  into  an 
agreement  with  an  institution  of  higher 
education  under  whfch  it  will  calculate 
and  pay  Pell  Grant  awards  to  its 
students.  This  RDS  agreement  is  on  a 
standard  form  provided  by  the  Secretary 
which  contains  the  necessary  terms  to 
carry  out  this  part. 

(b)  The  Secretary-  sends  Payment  and 
Disbursement  Schedules  for  each  award 
year  to  an  RDS  institution  that  has 
entered  into  an  agreement  under 
paragraph  (a)  of  this  section. 
(20  L'S.C.  1070a) 

S  690.73     Termination  of  institutional 
participation  agreement— Regular 
Disbursement  System  (RDS). 

(a)  Termination  by  the  Secretary.  The 
Secretary  may  terminate  the  agreement 
with  an  RDS  institution  by  giving  the 
institution — 

(1)  30  days  written  notice;  or 

(2)  Less  than  30  days  written  notice  if 
shorter  notice  is  necessary  to  prevent 
the  likelihood  of  a  substantial  loss  of 
funds  to  the  Federal  government  or  to 
students. 

(b)  Informalion  required.  An  RDS 
institution  shall  provide  the  following 
information  to  the  Secretary  if  the 
Secretary  terminates  the  agreement: 

(1)  The  name  and  enrollment  status  of 
each  eligible  student  who  submitted  a 
valid  SAR  to  the  institution  before  the 
termination  date. 

(2)  The  amount  of  funds  the  institution 
paid  to  Pell  Grant  recipients  for  the 
award  year  in  which  the  agreement  is 
terminated. 


(3)  The  amount  due  to  each  student 
eligible  to  receive  a  Pell  Grant  through 
the  end  of  the  award  year. 

(4)  An  accounting  of  Pell  Grant 
expenditures  to  the  date  of  termination. 

(c)  Termination  by  the  institution.  An 
RDS  institution  may  terminate  the 
agreement  by  giving  the  Secretary 
written  notice.  The  termination  becomes 
effective  on  June  30  of  that  award  year. 
The  institution  shall  carry  out  the 
agreement  for  the  remainder  of  that 
award  year. 

(d)  Termination  bPcause.of  a  change 
in  ownership  which  remits  in  a  change 
of  control  The  RDS  agreement 
automatically  terminates  when  an  RDS 
institution  changes  ownership  which 
results  in  a  change  of  control.  The 
Secretary  may  enter  into  an  RDS 
agreement  with  the  new  owner  if  the 
institution  complies  with  requirements 
set  forth  in  Subpart  B  of  the  Student 
Assistance  General  Provisions  (34  CFR 
Part  668). 

(e)  If  an  RDS  agreement  is  terminated 
the  institution's  eligibility  to  participate 
in  the  Pell  Grant  Program  as  discussed 
in  §  690.7  is  not  term.inated  but  the 
Secretary  pays  that  institution's 
students  only  if  the  institution  enters 
into  an  ADS  agreement. 

(20L'.S.C.  1070a) 

§  690.74     Provision  of  funds  to  institutions. 

The  Secretary  provides  funds  to  an 
RDS  institution  for  each  awaid  year  in 
advance  or  by  way  of  reimbursement 
during  the  course  of  that  year,  based  on 
the  Secretary's  determination  of  the 
institution's  need  for  funds  to  pay  Pell 
Grants  or  its  need  for  rcimbursem.ent  for 
Pell  Grants  already  paid. 

(20  U.S.C.  1070a) 

§  690.75     Determination  of  eligitsiiity  for 
payment. 

(a)  For  each  payment  period,  an 
institution  may  pay  a  Pell  Grant  to  an 
eligible  student  only  after  it  has  been 
determined  that  the  finan'  lal  aid 
transcript  requirements  of  34  CFR  Part 
668  have  been  m.et.  and  the  student — 

(1)  Has  filed  with  the  institution  a 
signed  Statement  of  Educational 
Purpose/Registration  Compliance  as 
required  by  34  CFR  Part  668: 

(2)  Is  maintaining  satisfactory 
progress  in  his  or  her  course  of  study: 

(3)  Is  not  in  default  on  any  National 
Defense/Direct  Student  Loan  made  by 
that  institution  or  on  any  Guaranteed 
Student  Loan  or  PLL'S  Loan  received  to 
meet  the  cost  of  attendance  at  that 
institution: 

(4)  Is  not,  as  a  parent  of  another 
student,  in  default  on  a  PLUS  Loan 
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received  to  meet  the  cost  of  attendance 
at  thai  institution; 

(5)  Does  not  owe  a  refund  on  a  Pell 
Grant,  a  Supplemental  Educational 
Opportunity  Grant,  or  a  State  Student 
Incentive  Grant  received  to  meet  the 
cost  of  attendance  at  that  institution; 
and 

(6)  Has  completed  required  clock 
hours  for  which  he  or  she  has  been  paid 
a  Pell  Grant. 

(b)  If  an  eligible  student  submits  an 
SAR  to  the  institution  and  becomes 
ineligible  before  receiving  a  payment, 
the  institution  may  pay  the  student  only 
the  amount  which  it  determines  could 
have  been  used  for  educational 
purposes  before  the  student  became 
ineligible, 

(c)  If  an  institution  determines  at  the 
beginning  of  a  payment  period  that  a 
student  is  not  maintaining  satisfactory 
progress,  but  reverses  that 
determination  before  the  end  of  the 
payment  period,  the  institution  may  pay 
a  Pell  Grant  to  the  student  for  the  entire 
payment  period. 

(d)  If  an  institution  determines  at  the 
beginning  of  a  payment  period  that  a 
student  is  not  maintaining  satisfactory 
progress,  but  reverses  that 
determination  after  the  end  of  the 
payment  periiid,  the  institution  may 
neither  pay  the  student  a  Pell  Grant  for 
that  payment  period  nor  make 
adjustments  in  subsequent  Pell  Grant 
payments  to  compensate  for  the  luss  of 
aid  for  that  period. 

(e)  Conditions  under  which  students 
who  are  overpaid  grants  niay  continue 
to  receive  Pell  Grants  are  as  follows: 

(1 )  Overpayment  of  a  Pell  Grant.  If  an 
institution  makes  an  overpayment  of  a 
Pell  Grant  to  a  student,  it  may  continue 
to  make  Pell  Grant  payments  to  that 
student  if — 

(i)  The  student  is  otherwise  eligible; 
and 

(ii)  The  institution  can  eliminate  the 
overpayment  in  the  award  year  in  which 
it  occurred  by  adjustinv-  subsequt-ut  Pell 
Grant  payments  for  tliet  award  year. 

(2)  Overpayment  of  n  Pell  CiVi't  due 
to  institutional  error.  In  addition  to  the 
exception  provided  in  paragraph  (ojfl) 
of  this  section,  if  the  institution  makes 
an  overpayment  of  a  Pell  Grant  to  a 
student  as  a  result  of  its  own  error,  it 
may  continue  to  make  payments  to  that 
student  if — 

(i)  The  student  is  otherwise  eligible; 
and 

(ii)  The  student  acknowledges  in 
writing  the  amount  of  overpayment  and 
agrees  to  repay  it  in  a  reasonable  period 
of  time. 

(3)  Overpayment  on  a  Supplemental 
Educational  Opportunity  Grant.  An 
institution  may  continue  to  make  Pell 


Grant  payments  to  a  student  who 
receives  an  overpayment  on  a 

Supplemental  Grant  if— 

(i)  The  student  is  otherwise  eligible; 
and 

(ii)  The  institution  can  eliminate  the 
overpayment  by  adjusting  subsequent 
financial  aid  payments  (other  than  Pell 
Grants)  m  the  same  award  year  in 
which  the  overpayment  occurred. 

(f)  An  institution,  in  determining 
whether  a  student  is  m  default  on  a  loan 
made  under  the  Guaranteed  Student 
Loan  Program/PLUS  Loan  Program  or  a 
loan  made  to  the  student  as  a  parent  of 
another  student  under  the  PLUS  Loan 
Program,  may  rely  upon  the  student's 
written  statement  thg^^t, he  or  she  is  not  in 
default  unless  the  institution  has 
information  to  the  contrary. 

(g)  Conditions  under  which  students 
may  receive  Pell  Grants  for  attendance 
at  an  institution  when  they  are  in 
default  on  loans  made  for  attendance  at 
that  institution  are  as  follows: 

(1)  Guaranteed  Student  Loans  and 
PLUS  Program  Loans.  An  institution 
may  pay  a  Pell  Grant  to  a  student  who  is 
in  default  on  a  Guaranteed  Student  Loan 
of  a  PLUS  Loan  if  the  Secretary  (in  the 
case  of  a  federally  guaranteed  loan)  or  a 
guarantee  agency  (in  the  the  case  of  a 
loan  guaranteed  by  that  guarantee 
agency)  determines  that  the  student  has 
made  satisfactory  arrangements  to 
repay  the  defaulted  loan, 

(2)  National  Defense/Direct  Student 
Loan.  An  institution  may  pay  a  Pell 
Grant  to  a  student  who  is  in  default  on  a 
National  Defense-Direct  Student  Loan 
made  at  that  institution,  if  the  student 
has  made  arrangements,  satisfactory  to 
the  institution,  to  repay  the  loan. 

(3)  Loans  discharged  in  bankruptcy. 
The  Secretary  does  not  consider  a  loan 
made  under  the  National  Defense 
Student  Loan,  National  Direct  Student 
Loan,  Guaranteed  Student  Loan,  or 
PLUS  Loan  programs,  which  has  been 
discharged  in  bankruptcy,  to  be  in 
default  for  purposes  of  this  section. 

(20  U.S.C.  1070a) 

§  690.76     Frequency  of  payment. 

(a)  In  each  payment  period,  an 
institution  may  pay  a  student  at  such 
times  and  in  such  installments  as  it 
determines  will  best  meet  the  student's 
needs. 

(b)  The  institution  may  pay  funds  due 
a  student  for  any  completed  period  in 
one  lump  sum.  The  student's  enrollment 
status  must  be  determined  according  to 
work  already  completed. 

(20  U.S.C.  1070a) 


§  690.77     Verification  of  informatton  on  the 
SAR— withholding  of  payments. 

(a)(1)  The  Secretary  may  require  that 
a  student  verify  the  information 
submitted  on  the  application  and 
included  on  the  SAR  by  submitting 
appropriate  documentation  to  the 
institution  or  to  the  Secretary. 

(2)  The  Secretary  may  also  require 
that  the  institution  withhold  payment  of 
a  student's  grant  until  the  institution  or 
the  Secretary  determines  that  the 
student  has  supplied  the  correct 
information. 

(b)  If  an  institution  believes  that  any 
information  on  the  SAR  used  in 
calculating  the  student  s  expected 
family  contribution  is  inaccurate,  or  if 
the  application  is  chosen  by  the 
Secretary  for  verification,  the  institution 
shall  request  that  the  student  verify  the 
information  on  the  SAR. 

(c)  Except  as  provided  in  paragraphs 
(d)(5)  and  (6)  of  this  section,  if  a  student 
is  selected  for  verification  under 
paragraph  (a)  or  (b)  of  this  section,  the 
institution  shall  require  a  student  to 
submit  acceptable  documentation  that 
verifies  or  updates  the  following 
information  reported  on  the  student  aid 
application: 

(1)  The  adjusted  gross  income  (AGI). 

(2)  The  U.S.  income  tax  paid. 

(3)  The  number  of  family  members  in 
the  household  of  the  student  and  his  or 
her  spouse,  and  his  or  her  parents  if  the 
student  is  a  dependent  student. 

(4)  The  number  of  family  members  in 
postsecondary  educational  institutions 
as  at  least  half-time  students  in  the 
household  of  the  student  and  his  or  her 
spouse,  and  the  student's  parents  if  the 
student  is  a  dependen*  student, 

(5)  The  factors  relating  to  the 
student's  independent  student  status. 

(6)  Any  untaxed  income  and  benefits, 
including — 

(i)  U.S.  income  tax  deduction  for  a 
married  couple  if  both  work; 

(ii)  Social  security  benefits  if  required 
by  a  comment  on  the  student's  Student 
Aid  Report  (SAR); 

(iii)  Student  veterans  educational 
benefits:  and 

(iv)  Other  untaxed  income  and 
benefits  included  on  the  student  aid 
application. 

(d)(1)  An  institution  shall  require  a 
student  selected  for  verification  to 
submit  to  it  for  adjusted  gross  income 
(AGI),  US  income  tax  paid,  and  number 
in  household — 

(i)(A)  A  signed  copy  of  the  federal 
income  tax  return  or  comparable  State 
income  tax  return  of  the  applicant  and, 
where  relevant,  the  applicanl's  parents 
and  spouse; 
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(B)  The  IRS  listing  of  tax  account 
information  from  the  Internal  Revenue 
Serv  ice  of  the  applicant  and.  where 
relevant,  the  applicant's  parents  and 
spouse;  or 

(C)  If  no  return  was  filed  or  will  be 
filed,  a  signed  statement  certifying  that 
no  tax  return  was  filed  or  will  be  filed 
by  the  applicant  and,  where  relevant, 
the  applicant's  parents  and  spouse  and 
providing — 

(7)  The  sources  of  income  earned  for 
work  stated  on  the  application; 

\2]  The  amount  of  income  from  each 
source;  and 

(.7)  A  list  of  the  household  members  in 
each  relevant  household;  and 

(ii)  If  there  is  a  difference  in  the 
number  of  exemptions  claimed  on  a 
Federal  or  comparable  state  income  tax 
return  and  the  number  in  the  household 
on  the  student  aid  application,  a  signed 
statement  which  lists  the  names  of  the 
household  members  and  explains  any 
difference  between  the  information 
ir.cluded  on  the  student  aid  application 
and  the  tax  returns  unless  other 
information  in  the  institution's  records 
explains  the  difference. 

(2)  An  institution  shall  require  a 
student  selected  for  verification  to 
submit  to  it  for  the  number  of  family 
members  in  the  household  in 
postsecondary  educational  institutions 
the  following: 

(i)  If  the  institution  determines  that  it 
has  no  reason  to  doubt  the  accuracy  of 
the  information  provided,  a  signed 
statement  from  the  applicant's  parents 
in  the  case  of  a  dependent  student,  or 
from  the  applicant  in  the  case  of  an 
independent  student,  which  lists — 

(A)  The  names  of  the  household 
members  who  are  or  will  be  attending 
postsecondary  institutions  as  at  least 
half-time  students; 

(B)  Their  ages;  and 

(C)  The  names  and  addresses  of  those 
institutions. 

(ii)  If  the  institution  determines  that  it 
has  any  reason  to  doubt  the  accuracy  of 
the  information  provided — 

(A)  The  information  called  for  in 
paragraph  (d)(2)(i)  of  this  section;  and 

(B)  A  statement  from  each  institution 
required  to  be  listed  under  paragraph 
(d)(2)(i)(c)  of  this  section  that  the 
household  member  in  question  is  or  will 
be  attending  the  institution  on  at  least  a 
half  time  basis,  unless  the  institution  the 
student  is  attending  certifies  that  such  a 
statement  would  not  be  available 
because  the  household  member  in 
question  has  not  yet  registered  at  the 
institution  he  or  she  is  planning  to 
attend. 

(3)(i)  Elxcept  as  provided  in  paragraph 
(d)(3)(iii)  of  this  section,  an  institution 


shall  require  an  unmarried  student 
selected  for  verification  to  submit  to  it — 

(A)  A  signed  copy  of  the  Federal  or 
comparable  State  income  tax  return  of 
the  student's  parent(s)  for  the  calendar 
year  preceding  the  first  calendar  year  of 
an  award  year,  or  if  the  parent(s)  did  not 
file  and  will  not  file  a  tax  return  for  that 
year,  a  written  statement  to  that  effect 
signed  by  the  parent(s);  and 

(B)  A  written  statement  signed  by  the 
student's  parent(s)  certifying  that — 

(7)  The  parent(s)  will  not  and  did  not 
provide  the  student  with  financial 
assistance  of  more  than  $750  in  the  first 
calendar  year  of  an  award  year  or  the 
preceding  cilcndar  year;  and 

[2]  The  student  did  not  and  will  not 
live  with  the  parent(s)  for  more  than 
forty-two  days  in  either  of  those  years. 

(ii)  Except  as  provided  in  paragraph 
(d)(3)(iii)  of  this  section,  an  institution 
shall  require  a  married  student  selected 
for  verification  to  submit  to  it  a  written 
statement  signed  by  the  student's 
parent(s)  certifying  that — 

(A)  The  parent(s)  do  not  and  will  not 
provide  the  student  with  financial 
assistance  of  more  than  $750  in  the  first 
calendar  year  of  an  award  year;  and 

(B)  The  student  did  not  and  will  not 
live  with  the  parent(s)  for  more  than 
forty-two  days  in  that  year. 

(iii)(A)  No  documentation  or 
statements  are  required  of  a  student 
who  is  23  or  older  as  of  January  1  of  the 
award  year  for  which  aid  is  requested  to 
verify  his  or  his  independent  student 
status  if  the  Secretary  or  the  institution 
does  not  have  conflicting  documentation 
regarding  any  of  the  three  factors  used 
to  determine  independent  student 
status. 

(B)  An  institution  shall  consider  the 
independent  student  status  of  a  married 
student  who  is  under  23  on  January  1  of 
the  award  year  for  which  aid  is 
requested  to  be  verified  if — 

(7)  The  institution  determines  that  the 
student's  parents  are  unable  or 
unwilling  to  provide  the  required 
statem.ents;  and 

[2]  The  Secretary  or  the  institution 
does  not  have  conflicting  documentation 
regarding  any  of  the  factors  used  to 
determine  independent  student  status. 

(C)  An  institution  shall  consider  the 
independent  student  status  of  an 
unmarried  student  who  is  under  23  on 
January  1  of  the  award  year  for  which 
aid  is  requested  to  be  verified  if  the 
institution  determines  that  the  applicant 
had  sufficient  income  to  support  himself 
or  herself  including  any  dependents  for 
the  calendar  year  preceding  the  first 
calendar  year  of  the  award  year.  An 
institution  must  meke  this  determination 
if— 


[1]  The  institution  determines  that  thu 
student's  parents  are  unable  or 
unwilling  to  provide  the  required  tax 
returns  or  statements;  and 

[2]  The  Secretary  or  the  institution 
does  not  have  conflicting  documentation 
regarding  any  of  the  three  factors  used 
to  determine  independent  student 
status. 

(4)  An  institution  shall  require  a 
student  selected  for  verification  to 
submit  to  it — 

(i)  for  untaxed  income  and  benefits  set 
forth  in  paragraph  (c](6)(i)  and  (iv)  of 
this  section,  a  signed  copy  of  the  Federal 
or  comparable  State  income  tax  return  if 
collected  under  paragraph  (d)(1)  of  this 
section,  or  the  IRS  listing  of  tax  account 
information  from  the  Internal  Revenue 
Service  if  collected  by  the  institution  to 
verify  adjusted  gross  income,  and  one  of 
the  following: 

(A)  If  the  institution  determines  that  it 
has  no  reason  to  doubt  the  accuracy  of 
the  information  provided,  the  work- 
sheet for  untaxed  income  and  benefits 
from  the  student  aid  application,  or  a 
comparable  listing  of  the  untaxed 
income  and  benefits  specified  in 
paragraph  (c)(6)(iv)  of  this  section, 
accompanied  by  a  signed  statement 
certifying  that  the  information  on  the 
worksheet  or  listing  is  correct. 

(B)  If  the  institution  determines  that  it 
has  any  reason  to  doubt  the  accuracy  of 
the  information  provided — 

(7)  The  documentation  requested  in 
paragraph  (d)(4)(i)(A)  of  this  section; 
and 

[2]  A  statement  from  the  agency  that 
supplied  the  benefits  indicating  the 
amount  of  those  benefits,  unless  the 
institution  certifies  that  such  a 
statement  is  not  available; 

(ii)  For  social  security  benefits,  a 
document  from  the  Social  Security 
Administration  showing  the  amount  of 
benefits  received  in  the  appropriate 
calendar  year  by  the  student's  parents, 
the  parent's  children  under  18  years  of 
age,  the  student  and  the  student's 
spouse  if  the  student's  Student  Aid 
Report  (SAR)  requires  that  the  student 
verify  his  or  her  Social  Security  benefits; 
and 

(iii)  For  veterans  educational 
benefits — 

(A)  A  copy  of  the  student's  award 
letter  from  the  Veterans  Administration 
(VA);  or 

(B)  A  statement  from  the  institution's 
veterans  office  on  campus  specifying  the 
latest  monthly  amount  being  received  by 
the  student  and  the  number  of  months 
for  which  these  benefits  will  be 
received. 

(5)  For  veterans  educational  benefits, 
the  institution  may  verify  the  applicant's 
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benefits  by  using  the  VA  rate  table 
issued  by  the  Veterans  Administration 
instead  of  requiring  the  applicant  to 
provide  the  documentation  under 
paragraph  (d)(4)(iii)  of  this  section. 

(6)  If  a  student  applies  for  a  Pell  Grant 
using  estimated  income  information  as 
specified  in  §  690.39  or  §  690.48,  that 
estimated  information  shall  not  be 
subject  to  verification. 

(e)(1)  If  as  a  result  of  the  verification 
process  the  SAR  needs  to  be  corrected, 
the  student  shall  correct  the  SAR  by — 

(i)  Putting  accurate  information  on  the 
SAR; 

(ii)  Getting  the  appropriate  signatures 
on  the  SAR;  and 

(iii)  Resubmitting  the  SAR  to  the 
Secretary. 

(2)  The  student  shall  submit  the 
corrected  SAR  to  the  institution  and  the 
institution  must  recalculate  the  student's 
award  based  on  this  verified  SAR.  Any 
overpayment  must  be  repaid  by  the 
student. 

(f)(1)  If  an  institution  has 
documentation  which  indicates  the 
information  on  the  SAR  used  to 
calculate  the  student's  award  for  any 
award  year  is  inaccurate,  it  may  not  pay 
a  Pell  Grant  for  any  award  year  until  the 
student  corrects  or  verifies  the  data  and 
repays  any  overpayment. 

(2)  If  an  institution  believes,  but 
cannot  document,  that  discrepancies 
exist  on  the  SAR,  it  may  not  withhold 
payment  unless  authorized  by  the 
Secretary. 

(3)  If  the  student  has  received  funds 
based  on  information  which  may  be 
incorrect  and  the  institution  has  made  a 
reasonable  effort  to  resolve  the  alleged 
discrepancy,  but  cannot,  the  institution 
shall  forward  the  student's  name,  social 
security  number,  and  other  revelant 
information  to  the  Secretary. 

(4)  The  Secretary  does  not  process 
any  other  Pell  Grant  application  for  a 
student  that  has  been  requested  to 
provide  information  until  the  student 
provides  the  documentation  or  the 
Secretary  decides  there  is  no  longer  a 
need  for  the  documentation. 

(g)(1)  If  the  Secretary  requests 
documentation,  the  student  shall  comply 
within  a  time  period  set  by  the  Secretary 
through  publication  in  the  Federal 
Register. 

(2)  If  the  student  provides  the 
requested  documentation,  and  if 
necessary,  a  reprocessed  and  verified 
SAR  on  time,  he  or  she  is  eligible  for  a 
Pell  Grant. 

(h)(1)  A  student  may  submit  a  verified 
SAR  to  the  institution  after  the 
appropriate  deadline  specified  in 
§  690.61  but  within  an  established 
additional  tims  period  set  by  the 
Secretary  through  publication  in  the 


Federal  Register.  If  a  verified  SAR  is 
submitted  to  the  institution  during  the 
period  permitted  by  the  Secretary  after 
the  appropriate  deadline  specified  in 
§  690.61,  payment  is  based  on — 

(i)  The  original  S.AR,  if  the  student  aid 
index  on  the  verified  SAR  is  lower  than 
the  student  aid  index  on  the  original 
SAR,  or 

(ii)  The  verified  S.AR.  if  the  student 
aid  index  on  the  verified  SAR  is  higher 
than  the  student  aid  index  on  the 
original  SAR. 

(2)  If  the  student  does  not  provide  the 
requested  documentation,  and  if 
necessary,  a  reprocessed  verified  SAR. 
within  the  period  established  in 
paragraph  (f)(1)  of  this  section— 

(i)  The  student  forfeits  the  Pell  Grant 
for  the  award  year:  and 

(ii)  Any  grant  payments  the  student 
previously  received  for  that  award  year 
must  be  returned  to  the  Secretary. 

(i)  For  situations,  including  but  not 
limited  to  suspected  fraud  or  abuse,  the 
Secretary  may  determine  not  to  process 
any  Pell  Grant  application  for  a  student 
until  that  student  has  verified  the 
information  about  which  there  is  a 
discrepancy  or  the  Secretary  decides 
there  is  no  longer  a  need  for  verification. 
(20U.S.C.  loroa) 

§  690.78    Method  of  disbursement— by 
check  or  credit  to  a  student's  account. 

(a)  The  institution  may  pay  a  student 
either  directly  by  check  or  by  crediting 
his  or  her  account  with  the  institution. 
The  institution  shall  notify  the  student 
of  the  amount  he  or  she  can  expect  to 
receive,  and  how  that  amount  will  be 
paid. 

(b)(1)  The  institution  may  not  make  a 
payment  to  a  student  for  a  payment 
period  until  the  student  is  registered  for 
classes  for  that  period. 

(2)  The  earliest  an  institution  may 
directly  pay  a  registered  student  is  10 
days  before  the  first  day  of  classes  of  a 
payment  period. 

(3)  The  earliest  an  institution  may 
credit  a  registered  student's  account  is 
three  weeks  before  the  first  day  of 
classes  of  a  payment  period. 

(c)  The  institution  shall  return  to  the 
Pell  Grant  account  any  funds  paid  to  a 
student  who,  before  the  first  day  of 
classes — 

(1)  Officially  or  unofficially 
withdraws;  or 

(2)  Is  expelled. 

(d)(1)  If  an  institution  intends  to  pay  a 
student  directly,  it  shall  notify  him  or 
her  before  the  payment  is  made  when  it 
will  pay  the  Pell  Grant  award. 

(2)  If  a  student  does  not  pick  up  the 
check  on  time,  the  institution  shall  still 
pay  the  student  if  he  or  she  requests 
payment  within  15  days  after  the  last 


date  that  his  or  her  enrollment  ends  in 
that  award  year. 

(3)  If  the  student  has  not  picked  up  his 
or  her  payment  at  the  end  of  the  15  day 
period,  the  institution  may  credit  the 
student's  account  for  any  amount  owed 
to  the  institution  for  the  award  year. 

(4)  A  student  forfeits  the  right  to 
recen  e  the  payment  if  he  or  she  does 
not  pick  up  a  payment  by  the  end  of  the 
15  day  period.  i 

(5)  Notwithstanding  paragraph  (d)(4) 
of  this  section,  the  institution  may,  if  it 
chooses,  pay  a  student  who  did  not  pick 
up  his  or  her  payment,  through  the  next 
payment  period. 

(20U.S.C.1070a) 

§  690.79    Recovery  of  overpayments. 

(a)(1)  The  student  is  liable  for  any  Pell 
Grant  overpayment  made  to  him  or  her. 

(2)  The  institution  is  liable  for  any 
overpayment  if  the  overpayment 
occurred  because  the  institution  failed 
to  follow  the  procedures  set  forth  in  this 
Part.  The  institution  shall  restore  those 
funds  to  its  Pell  Grant  account  even  if  it 
cannot  collect  the  overpayment  from  the 
student. 

(b)  If  an  institution  makes  an 
overpayment  for  w^hich  it  is  not  liable,  it 
shall  help  the  Secretary  recover  the 
overpayment  by — 

(1)  Making  a  reasonable  effort  to 
contact  the  student  and  recover  the 
overpayment:  and,  if  unsuccessful, 

(2)  Providing  the  Secretary  with  the 
student's  name,  social  security  number, 
amount  of  overpayment,  and  other 
relevant  information. 

(c)  If  an  institution  refers  a  student 
who  received  an  overpayment  for  which 
it  is  not  liable  to  the  Secretary  for 
recovery,  the  student  remains  ineligible, 
for  further  Title  IV  student  financial 
assistance  for  attendance  at  that 
institution  until  final  resolution  of  the 
overpayment. 

(20  U.S.C.  lO'Oa) 

§  690.80    Recalculation  of  a  Pell  Grant 
award. 

(a)  Change  m  expected  family 
contribution.  (1)  The  institution  shall 
recalculate  a  Pell  Grant  award  for  the 
entire  award  year  if  the  students 
expected  family  contribution  changes  at 
any  time  during  the  award  year.  The 
change  may  result  from — 

(i)  The  correction  of  a  clerical  or 
arithmetic  error  under  §  690. 14: 

(ii)  Extraordinary'  circumstances 
which  affect  the  expected  family 
contribution  under  §  690.39  or  §  690  48: 
or 

(iii)  A  correction  based  on  information 
required  in  §  690,12  or  §  690.77. 
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(2)  Except  as  described  in 
§  690.77(0(1),  the  institution  shall  adjust 
the  student's  award  when  an  overaward 
or  underaward  is  caused  by  the  change 
in  the  expected  family  contribution. 
That  adjustment  must  be  made — 

(i)  Within  the  same  award  year — if 
possible — to  correct  any  overpayment  or 
underpayment;  or 

(ii)  During  the  ne.xt  award  year  to 
correct  any  overpayment  that  could  not 
be  adjusted  during  the  year  in  which  the 
student  was  overpaid. 

(b)  Change  in  enrollment  status.  (1)  If 
the  student's  enrollment  status  changes 
irom  one  academic  term  to  another  term 
within  the  same  award  year,  the 
institution  shall  recalculate  the  Pell 
Grant  award  for  the  new  payment 
period  taking  into  account  any  changes 
in  the  cost  of  attendance. 

(2)(i)  If  the  student's  projected 
enrollment  status  changes  during  a 
payment  period  after  the  student  has 
begun  attendance  in  all  of  his  or  her 
classes  for  that  payment  period,  the 
institution  may  (but  is  not  required  to) 
establish  a  policy  under  which  the 
student's  award  for  the  payment  period 
is  recalculated.  Any  such  recalculations 
must  take  into  account  any  changes  in 
the  cost  of  attendance.  If  such  a  policy  is 
established,  it  must  apply  to  all 
students. 

(ii)  If  a  student's  projected  enrollment 
status  changes  during  a  payment  period 
before  the  student  begins  attendance  in 
all  of  his  or  her  classes  for  that  payment 
period,  the  institution  shall  recalculate 
the  student's  enrollment  status  to  reflect 
only  those  classes  for  which  the  student 
actually  began  attendance. 

(c)  Change  in  cost  of  attendance.  If 
the  student's  cost  of  attendance  changes 
at  any  time  during  the  award  year  and 
his  or  her  enrollment  status  remains  the 
same,  the  institution  may  (but  is  not 
required  to)  establish  a  policy  under 
which  the  student's  award  for  the 
payment  period  is  recalculated.  If  such  a 
policy  is  established,  it  must  apply  to  all 
students. 

(20U.S.C.  loroa) 

§690.81     Fiscal  control  and  fund 
accounting  procedures. 

{a)(l)  An  institution  shall  establish 
and  maintain  on  a  current  basis 
financial  records  that  reflect  all  program 
transactions.  The  institution  shall 
establish  and  maintain  general  ledger 
control  accounts  and  related  subsidiary 
accounts  that  identify  each  program 
transaction  and  separate  those 
transactions  from  all  other  institutional 
financial  activity. 

(2)  The  institution  shall  account  for 
the  receipt  and  expenditure  of  Pell  Grant 


funds  in  accordance  with  generally 
accepted  accounting  principles. 

(b)  A  separate  bank  account  for  Pell 
Grant  funds  is  not  required.  However, 
the  institution  shall  notify  any  bank  in 
which  it  deposits  Pell  Grant  funds  of  all 
accounts  in  that  bank  in  which  it 
deposits  Federal  funds.  This  notice  must 
be  given  by  including  in  the  name  of 
each  such  account  that  Federal  funds 
are  deposited  therein. 

(c)  Except  for  funds  received  for 
administrative  expenses,  funds  received 
by  an  institution  under  this  part  may  be 
used  only  to  pay  Pell  Grants  to  students. 
The  funds  are  held  in  trust  by  the 
institution  for  the  intended  student 
beneficiaries  and  may  not  be  used  or 
hypothecated  for  any  other  purpose. 

(20  U.S.C.  1070a) 

§  690.82    Maintenance  and  retention  of 
records. 

(a)  Each  institution  shall  maintain 
adequate  records  (including  those 
related  to  verification)  which  include  the 
fiscal  and  accounting  records  that  are 
required  under  §  690.81.  records 
required  for  audits  in  34  CFR  668.20.  the 
Student  Aid  Report  of  each  student 
applying  for  a  Pell  Grant,  and  records 
indicating — 

(1)  The  eligibility  of  all  enrolled 
students  who  have  submitted  valid 
SARs  to  the  institution; 

(2)  The  name  and  social  security 
number  of  and  the  amount  paid  to  each 
student; 

(3)  The  amount  and  date  of  each 
payment; 

(4)  The  amount  and  date  of  any 
overpayment  that  has  been  restored  to 
the  program  account; 

(5)  Each  student's  cost  of  attendance; 

(6)  How  each  student's  full  or  part- 
time  enrollment  status  was  determined; 
and 

(7)  Each  student's  enrollment  period. 
(b)(1)  The  institution  shall  make  the 

records  listed  in  paragraph  (a)  of  this 
section  available  for  inspection  by  the 
Secretary's  authorized  representative  at 
any  reasonable  time  in  the  institution's 
offices.  It  shall  keep  the  records  for  each 
award  year  for  five  years  afier  that 
award  year  has  ended. 

(2)  For  any  disputed  expenditures  in 
any  award  year  for  which  the  insHtution 
cannot  provide  records,  the  Secretary 
determines  the  final  authorized  level  of 
expenditures. 

(c)  The  institution  shall  keep  records 
involved  in  any  claim  or  expenditure 
questioned  by  Federal  audit  until 
resolution  of  any  audit  questions. 

(d)  An  institution  may  substitute 
microform  copies  in  lieu  of  original 
records  in  meeting  the  requirements  of 
this  section. 


(20  U.S.C.  1070a,  1232f) 

(Approved  by  the  Office  of  Management  ant! 

Budget  under  0MB  Control  numbers  1840- 

0132) 

$  690.83     Submission  of  reports. 

(a)  An  institution  shall  submit  to  the 
Secretary  all  SAR  Payment  Documents 
for  a  given  award  year  by  December  31 
following  the  end  of  that  award  year. 

(b)  An  institution  shall  submit  in 
accordance  with  deadline  dates 
established  by  the  Secretary,  through 
publication  in  the  Federal  Register,  other 
reports  and  information  the  Secretary 
requires  in  connection  with  the  funds 
advanced  to  it  and  shall  comply  with  the 
procedures  the  Secretary  finds 
necessary  to  ensure  that  the  reports  are 
correct. 

(20  U.S.C.  1070a) 

(Approved  by  the  Office  of  Management  and 

Budget  under  O.MB  Control  numbers  1840- 

0132) 

§  690.84     Audit  and  examination. 

(a)  Federal  audits.  The  institution 
shall  give  the  Secretary,  the  Comptroller 
General  of  the  United  States,  or  their 
duly  authorized  representatives,  access 
to  the  records  specified  in  §  690.81  and 

§  690.82  and  to  any  other  pe^inent 
books,  documents,  papers,  and  records. 

(b)  Non-Federal  audits.  (1)  The 
institution  shall  have  a  financial  and 
compliance  audit  of  Pell  Grant  Program 
transactions.  The  audit  must  be 
conducted  by  an  independent  auditor  in 
accordance  with  the  general  standards 
and  the  standards  for  financial  and 
compliance  audits  in  the  U.S.  General 
Accounting  Office  publication, 
Standards /or  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions.  Procedures  for  audits  are 
contained  in  audit  guides  developed  by, 
and  available  from  the  Office  of  the 
Inspector  General  of  the  Department. 
These  audit  guides  do  not  impose  any 
requirements  beyond  those  imposed 
under  applicable  statutes  and 
regulations  and  GAO's  standards. 

(2)  The  r.udit  must  be  completed  not 
less  frequently  than  once  every  two 
years,  and  be  submitted  to  the  Secretary 
within  9  months  of  the  end  of  the  audit 
period.  Each  audit  must  cover  the 
insfitution's  activities  for  the  entire 
period  since  the  preceding  audit. 

(3)  The  institution  must  have  an  audit 
performed  at  least  once  very  two  years. 

(c)  Submission  and  access.  The 
institution  shall  submit  audit  reports  to 
the  institution's  local  regional  office  of 
the  Department  of  Education's  Audit 
Agency.  It  shall  give  the  Audit  Agency 
and  the  Secretary  access  to  records  or 
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other  documents  necessary  to  the 
audit's  review. 

(20  use.  1070a) 

Subpart  H— Administration  of  Grant 
Payments— Alternate  Disbursement 
System  (AOS) 

§  690.91    Scope. 

This  subpart  deals  with  program 
administration  by  an  ADS  institution  of 
higher  education.  Under  the  ADS,  the 
Secretary  calculates  and  pays  the  Pell 
Grant  awards  to  students. 
(20  L;  SC   1070a) 

§  690.92     Institutional  participation 
agreement— Alternate  Disbursement 
System  (ADS). 

(a)  The  Secretary  may  enter  into  an 
agreement  with  an  institution  of  higher 
education  under  which  the  Secretary 
calculates  and  pays  Pell  Grant  awards 
to  studp.its  enrolled  at  that  institution 
based  upon  the  information  provided  to 
the  Secretary  by  the  institution  and  the 
student. 

(b)  The  agreement  is  on  a  standard 
form  provided  by  the  Secretary  and 
contains  the  necessary  terms  to  carry 
out  this  subpart. 

(20U.S.C.  1070a) 

§  690.93     Disbursement  system  changes. 

(a)  Change  to  RngnJar  Disbursement 
System  (RDSj.  The  Secretary  may  allow 
an  ADS  institution  to  change  its  method 
of  participation  in  the  Pell  Grant 
Program  to  the  Regular  Disbursement 
System  (RDS). 

(2)  In  order  to  make  the  change,  the 
institution  shall — 

(i)  Notify  the  Secretary  no  Idter  than 
January  31  of  its  desire  to  make  the 
change  for  the  succeeding  award  yean 

(ii)  Submit  all  required  reports  by 
April  30;  and 

(iii)  Sign  a  new  participation 
agreement. 

(3)  If  the  Secretary  agrees  to  the 
change,  the  new  parlicipation  agreement 
goes  into  effect  on  July  1  of  the 
succeeding  award  year. 

(b)  Voluntary  change  to  the  Alternate 
Dishursement'System  (ADS).  (1)  The 
Secretary  may  allow  an  RDS  institution 
to  voluntarily  change  its  method  of 
participation  in  the  Pell  Grant  Program 
to  the  ADS. 

(2)  In  order  to  make  the  change,  the 
institution  shall — 

(i)  Notify  the  Secretary  no  later  than 
January  31  of  its  desire  to  make  the 
change  for  the  succeeding  award  year, 

(ii)  Submit  all  required  reports  through 
the  February  15  Progress  Report  for  that 
award  year  by  April  30;  and 

(iii)  Sign  a  new  participation 
agreement. 


(3)  If  the  Secretary  agrees  to  the 
change,  the  new  participation  agreement 
goes  into  effect  on  July  1  of  the 
succeeding  award  year. 

(c)  Change  to  ADS  after  termination 
of  RDS  agreement.  If  the  institution's 
RDS  agreement  is  terminated  by  the 
Secretary  according  to  §  fi90.73{a).  the 
Secretary  may  allow  the  institution  to 
enter  into  an  ADS  agreement. 

120  U  SC   10-Oa) 

§  690.94    Termination  of  agreement 
alternate  disbursement  system. 

(d)  Termination  hy  the  Secretary  The 
Secretary  may  terminate  the  agreement 
with  an  institution  according  to  the 
procedures  established  by  Subpart  G  of 
the  Student  Assistance  General 
Provisions  (34  CFR  Part  668). 

(b)  Termination  by  the  Institution. 
The  institution  may  terminate  the 
agreement  by  giving  the  Secretary 
written  notice.  The  termination  becomes 
effective  on  June  30  of  the  award  year  in 
which  the  institution  provides  the 
written  notice.  The  institution  shall 
carry  out  the  agreement  for  the 
remainder  of  the  award  year. 

(c)  Termination  because  of  change  in 
the  ownership  that  results  in  a  change 
of  control.  (1)  The  agreement  terminates 
when  an  institution  undergoes  a  change 
of  ownership  that  results  in  a  change  of 
control. 

(2)  The  Secretary  may  enter  into  an 
agreement  with  the  new  owner  after  the 
institution  complies  with  the 
requirements  of  §  668.18  of  the  Student 
Assistance  Genera)  Provisions 
regulations  (34  CFR  668.18). 

(d)  Limitation  of  agreement.  (1) 
Instead  of  terminating  the  agreement, 
the  Secretary'  and  the  institution  may 
jointly  agree  to  limit  the  agreement. 

(2)  The  Secretary  may  limit  the 
agreement  in  accordance  with  Subpart 
G  of  the  Student  Assistance  General 
Provisions.  34  CFR  668.71-668.88. 
(20  U.S.C.  1070a) 

§  690.95    General  procedures  for  receiving 
payment. 

An  eligible  student  attending  an  ADS 
institution  shall  apply  for  and  receive  a 
Pell  Grant  as  follows: 

(a)(1)  The  student  shall  submit  a 
Student  Aid  Report  (SAR)  to  the 
institution  within  the  deadline  date  for 
submitting  fh'?  S.^R  to  the  institution  set 
forth  in  §  690.61(b)  and  the  limitation  set 
forth  in  §  690.61(c). 

(b)(1)  Upon  receipt  of  an  SAR,  the 
institution  shall  give  the  student  a  Pell 
Grant  request  for  Payment  Form  (ED 
Form  304)  which  the  student  uses  to 
request  a  Pell  Grant  payment  from  the 
Secretary. 


(2)(i)  On  the  ED  Form  304,  the  student 
shall  provide  his  or  her  name,  social 
security  number  and  address.  The 
address  provided  by  the  student  must  be 
his  or  her  residence  and  not  the  address 
of  the  institution,  unless  the  student 
resides  at  the  school  or  is  incarcerated: 
in  which  case  the  student  may  use  the 
institution's  address:  and 

(ill  The  student  shall  sign  the 
Statement  of  Educational  Purpose/ 
Registration  Compliance  (This  statement 
is  the  same  state.ment  set  forth  in  34  CFR 
668). 

(3)  On  the  ED  Form  304,  the  institution 
shall  provide  information  regarding  a 
student's  eligibility  to  receive  a  Pell 
Grant,  as  well  as  the  student's 
enrollment  status,  cost  of  attendance 
and  dates  of  attendance. 

(4)  With  regard  to  the  student  s 
eligibility  for  a  Pell  Grant,  the  institution 
shall  determine  that  the  student— 

(i)  Has  presented  a  valid  SAR  to  the 
institution  as  required  by  §  690.61; 

(ii)  Has  met  the  eligibility 
requirements  set  forth  in  §  690  4: 

(iii)  Is  maintaining  satisfactorj' 
academic  progress  in  his  or  her  course 
of  study: 

(iv)  Is  not  in  default  on — 

(A)  A  .National  Defense/Direct 
Student  Loan  made  by  the  institution: 

(B)  A  Guaranteed  Student  Loan  or 
PLUS  Program  Loan  received  for 
attendance  at  that  institution:  or 

(C)  A  PLUS  Program  Loan  received  by 
the  student  as  a  parent  of  another 
student  for  attendance  at  that 
institution:  and 

(v)  Does  not  owe  a  refund  on  a  Pell 
Grant,  a  Supplemental  Grant,  or  a  State 
Student  Incentive  Grant  received  for 
attendance  at  that  institution.  (In 
determining  whether  the  student  owes  a 
refund  on  a  gr.int,  the  institution  is 
entitled  to  rely  on  information  in  its 
possession). 

(5)  If  an  institution  determined  that,  at 
the  beginning  of  a  payment  period,  the 
student  is  not  maintaining  satisfactory 
academic  progress,  but  reverses  ihe 
determination  before  the  end  of  the 
payment  period,  the  institution  may 
certify  ED  Form  304  for  the  entire 
payment  ppr:od. 

(6)  If  an  institution  determines  that,  at 
the  beginning  of  a  payment  period,  the 
student  is  not  maintaining  satisfactory 
academic  progress,  but  reverses  the 
determination  after  the  end  of  the 
paym.ent  period,  the  institution  may  not 
certify  ED  Form  304  for  that  payment 
period.  The  Secretary  does  not  make 
adjustments  in  subsequent  Pell  Grant 
payments  to  compensate  for  the  loss  of 
Pell  Grant  aid  for  th^t  payment  period. 
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(c)  If  the  institution  determines  thnt 
the  student  has  a  valid  SAR  and  is 
eligible  for  a  Pell  Grant  it  shall  certify 
the  accuracy  of  the  information  it 
provides  on  the  ED  Form  304  and  return 
the  SAR  and  the  certified  ED  Form  304 
to  the  student. 

(d)  The  student  shall  submit  both  the 
valid  SAR  and  the  certified  ED  Form  304 
to  the  Secretary  before  the  deadline 
date  established  in  §  690,61 

(e)  Upon  receipt  of  the  SAR  and  the 
certified  ED  Form  304  the  Secretary 
calculates  a  student's  award  in 
accordance  with  Subpart  F  of  this  part. 

(0(1)  In  each  payment  period,  the 
Secretary  pays  a  student  at  such  times 
and  in  such  installments  as  the 
Secretary  determines  will  best  meet  the 
student's  needs. 

(2)  The  Secretary  makes  only  one 
payment  to  a  student  if  a  portion  of  •an 
academic  year  occuring  within  one 
award  period  is  less  than  three  months. 

(3)  The  Secretary  may  pay  funds  due  a 
student  for  any  completed  period  of 
enrollment  in  one  lump  sum.  The 
student's  enrollment  status  for  that 
period  is  determined  according  to  work 
already  completed. 

(g)(l|  The  Secretary  also  sends  the 
student  an  ADS  Student  Report  (ED 
Form  304-1).  This  form— 

(i)  Notifies  the  student  of  the  amount 
of  his  or  her  Scheduled  fell  Grant,  the 
amount  of  expected  disbursement,  and 
the  amount  of  the  first  payment:  and 

(ii)  Is  used  to  request  subsequent 
payments  from  the  Secretary  during  the 
award  year. 

(2)  The  institution  shall  provide  the 
information  requested  on  the  ED  Form 
304-1  and  shall  certify  that  the 
information  included  on  the  ED  Form 
304-1  is  accurate  and  that  the  student  is 
eligible  for  payment. 

(3)  The  student  shall  submit  the 
certified  ED  Form  304-1  to  the  Secretary 
to  receive  an  additional  grant  payment 
before  the  deadline  date  established  in 

§  690.61 

(20  L'  S.C.  lU7Ua) 

§  690.96    Verification  of  i.nformation  on  the 
SAR. 

(a)  An  institution  shall  require  a 
student  to  verify  the  information 
included  on  his  or  her  SAR  if — 

(1)  Directed  to  do  so  by  the  Secretary; 

(2)  The  institution  has  documentation 
which  indicates  that  the  information  on 
the  SAR  used  to  calculate  the  student's 
award  is  inaccurate;  or 

(3)  The  institution  believes,  but  does 
not  have  documentation,  that  the 
information  on  the  SAR  used  to 
calculate  the  student's  award  is 
inaccurate. 


(b)(1)  If  the  institution  requests  that 
the  student  verify  the  information  on  his 
or  her  SAR  for  the  reasons  stated  in 
paragraph  (a)(1)  or  (2)  of  this  section,  it 
may  not  certify  the  student's  ED  Form 
304  until  it  is  satisfied  that  the 
information  on  the  S.^R  is  correct. 

(2)  If  the  institution  requests  that  the 
student  verify  the  information  of  his  or 
her  SAR  for  the  reason  stated  in 
paragraph  (a)(3)  of  this  section,  it 
shall— 

(i)  Certify  ED  Form  304;  and 

(ii)  Notify  the  Secretary. 

(c)  If  a  student  is  selected  for 
verification  under  paragraph  {a)(l)  or  (2) 
of  this  section  the  institution  shall 
require  a  student  to  submit  acceptable 
documentation  in  accordance  with  the 
procedures  in  §  690.77  (c)  and  (d). 

(d)(1)  If,  as  a  result  of  the  verification 
process,  the  SAR  needs  to  be  corrected, 
the  student  shall  correct  the  SAR  by — 

(i)  Putting  accurate  information  on  the 
S.A.R; 

(ii)  Getting  the  necessary  signatures 
on  the  SAR;  and 

(iii)  Resubmitting  the  SAR  to  the 
Secretary. 

(2)  The  student  shall  resubmit  the 
reprocessed  SAR  he  or  she  receives  to 
the  institution. 

(3)  The  institution  shall  certify  ED 
Form  304  if  it  is  satisfied  that  the 
information  on  the  resubmitted  SAR  is 
accurate. 

(e)(1)  If  a  student  submits  the  verified 
SAR  to  the  institution  before  the 
appropriate  deadline  specified  in 
§  690.61,  the  Secretary  pays  the  student 
the  amount  of  the  payment  based  on  the 
verified  SAR. 

(2)  The  student  may  submit  the 
verified  SAR  to  the  institution  after  the 
appropriate  deadline  specified  in 

§  690.61.  but  within  an  established 
additional  time  period  set  by  the 
Secretary  through  publication  in  the 
Federal  Register.  If  the  verified  SAR  is 
submitted  to  the  institution  during  the 
established  period  after  the  deadline, 
payment  is  based  on — 

(i)  The  original  SAR,  if  the  student  aid 
index  on  the  verified  SAR  is  lower  than 
the  student  aid  index  on  the  original 
SAR;  or 

(ii)  The  verified  SAR.  if  the  student 
aid  index  on  the  verified  SAR  is  higher 
than  the  student  aid  index  on  the 
original  SAR. 

(3)  If  the  student  does  not  provide  the 
requested  documentation,  and  if 
necessary  a  reprocessed,  verified  SAR. 
within  the  established  time  period — 

(i)  The  student  forfeits  the  Pell  Grant 
for  the  award  year;  and 

(ii)  Any  grant  payments  the  student 
previously  received  for  that  award  year 
must  be  returned  to  the  Secretary. 


(f)  For  situations,  including  but  not 
limited  to  suspected  fraud  or  abuse,  the 
Secretary  may  determine  not  to  process 
any  Pell  Grant  application  for  a  student 
until  that  student  has  verified  the 
information  about  which  there  is  a 
discrepancy  or  the  Secretary  decides 
there  is  no  further  need  for  verification. 
(20USC.  10-Oc.) 

§  690.97    Withdrawals  and  refunds. 

(a)(1)  The  institution  shall  notify  the 
Secretary  of  the  date  that  a  student 
officially  or  unofficially  withdraws  or  is 
expelled  for  a  payment  period  for  which 
the  student  was  paid. 

(2)  If  the  institution  also  participates 
in  any  other  title  IV  programs,  the 
institution  shall  comply  with  §  668.21  of 
the  Student  Assistance  General 
Provisions  regulations  and  provide  the. 
Secretary  with  the  information  required 
by  §  668.21(a)(3). 

(3)  For  purposes  of  this  section,  the 
date  of  a  student's  unofficial  withdrawal 
must  be  determined  under  §  6G8.21  (c)(4). 

(b)  If  the  date  provided  by  the 
institution  under  paragraph  (a)  of  this 
section  is  before  the  mid-point  of  the 
payment  period  for  which  the  student 
has  been  paid,  the  student  shall  refund  a 
prorated  portion  of  the  payment  as 
determined  by  the  Secretary. 

{20U.SC.  1070h) 

§  690.98    Recovery  of  overpayments. 

(a)  The  student  is  liable  for  any 
overpayment  made  to  him  or  her 

(b)(1)  The  institution  is  liable  for  any 
overpayment  made  to  a  student  by  the 
Secretary  on  the  basis  of  inaccurate 
information  provided  by  the  institution. 

^]  The  institution  shall  repay  to  the 
Secretary  the  amount  of  the 
overpayment  for  which  it  is  liable  even 
if  the  overpayment  cannot  be  collected 
from  the  student. 

(c)  If  an  overpayment  is  made  for 
which  the  institution  is  not  liable^he 
institution  shall  help  the  Secmlflfj'  to 
recover  the  overpayment  by^oviding 
the  Secretary  with  the  student's  name, 
social  security  number,  and  most  recent 
address,  and  other  relevant  information. 

(20  U.S.C.  1070a) 

§  690.99    Recalculation  of  a  Pell  Grant 
-award. 

(a)  If  the  student's  expected  family 
contribution  changes,  the  Secretary 
recalculates  his  or  her  Fell  Grant  award. 

(b)  The  Secretary  adjusts  the  award 
and  pays  the  student  the  amount  he  or 
she  is  entitled  to  for  the  award  year  if 
the  expected  family  contribution  is 
recalculated  because  of — 

(1)  A  clerical  or  arithmetic  error  as 
described  in  §  690.13;  or 
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(2)  Extraordinary  circumstances 
which  effect  the  expected  family 

contr;bij';in  as  described  in  §§  690.39 

and  690  48 

(c)  If  a  stLdents  expected  family 
contribution  is  recalculated  because  of  a 
correction  of  tne  information  requested 
under  §  690.96.  the  stjdenfs  grant  for 
the  award  year  is  adjusted  by  the 
Secrp'ary  as  provided  for  in  §  690,96. 
Where  possible,  the  adjustment  is  made 
withm  t".*.'  same  award  ycdr 

(d)  If  the  reralculation  takes  plate  in  a 
subsequent  award  year,  the  student — 

(Ij  Is  eligible  tc  receive  payment 
unless  prohibited  under  tl,e  prij\  sions 
of  §  690.96:  and 

(2)  Shall  return  any  overpayment. 
(20U.S.C,  in:-Odi 

§  690.100     Maintenance  and  retention  of 
records. 

(a)  An  institution  shall  establish  and 

maintain  the  following: 


(1)  The  Student  Aid  Report  for  each 
student. 

(2)  A  copy  of  ED  Form  304  and  Form 
304-1  that  the  institution  certifies  for 
each  student. 

(3)  The  name  and  social  security 
number  of  each  student. 

(4)  The  student's  cost  of  attendance. 

(5)  How  the  student's  full  or  part-time 
enrollment  status  was  determined. 

(6)  The  students  enrollment  period. 

(7)  Information  collected  in 
compliance  with  §  690.96. 

(.S)  Information  necessary  to 
determine  whether  the  student  was 
eligible  to  receive  a  Pell  Grant. 

(b)(l )  For  each  of  its  Pell  Grant 
recipients  an  institution  shall  maintain 
record-  v\h.ch  dre— 

(i)  S\  sU  maticaily  organized; 

(ii)  Maintained  for  five  years  after  the 
award  year  m  whirh  the  recipient 
ceased  enrolimeni.  and 

(iii)  Readily  available  for  review  by 
the  Secretary  or  a  designated  ED  official 


at  the  geograpnical  location  where  the 
student  is  to  receive  a  degree  or 
certificate  of  program  or  course 
completion. 

(2)  An  institution  may  substitute 
micro-file  copies  for  original  records  in 
meeting  the  requirements  of  this  section. 

(20  U.S.C.  1070a) 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  numbers  1840- 
0132.  1840-0063  and  1840-0008) 

5690.101     Submission  of  reports. 

An  institution  shall  submit  any  reports 
and  information  the  Secretary  requires 
in  connection  with  the  participation  of 
an  institution  in  the  Alternate 
Disbursement  System. 

(20  U.S.C.  1070a) 

(Approved  by  the  Office  of  .Management  and 

Budget  OMB  control  number  1840-0025) 

[FR  Doc.  85-6060  Filed  3-14-85;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Management  of  Federal  Information 
Resources 

AGENCY:  Office  of  Management  and 
Budget,  Executive  Office  of  the 

President. 

action:  Draft  0MB  Circular  No.  A 

Request  for  Public  Comment. 
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summary:  This  Circular  is  intended  to 
provide  a  general  policy  framework  for 
management  of  Federal  information 
resources.  The  Circular  implements 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  as  well  as  other  statutes. 
Executive  Orders,  and  policies 
concerning  general  information  policy, 
information  technology,  privacy,  and 
maintenance  of  Federal  records.  The 
Office  of  Management  and  Budget 
published  a  notice  concerning 
development  of  the  Circular  on 
September  12, 1983,  and  received 
comments  and  suggestions  from  the 
public.  This  Circular  supersedes  OMB 
Circular  Nos.  A-71,  A-90,  A-lOfi.  and  A- 
121. 

DATE:  Comments  from  the  public  should 
be  submitted  no  later  than  May  14. 1985. 
ADDRESS:  Comments  should  be 
addressed  to:  ].  Timothy  Sprehe,  Office 
of  Information  and  Regulatory  Affairs. 
Room  3235  New  Executive  Office 
Building,  Office  of  Management  and 
Budget,  Washington.  D.C.  20503. 
Telephone:  (202)  395-4814. 
SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1980 
(hereinafter  the  Act),  Pub.  L  96-511.  94 
Stat.  2812,  codified  at  Chapter  35  of  Title 
44  of  the  United  States  Codes, 
establislies  a  broad%iandate  for 
agencies  to  perform  their  information 
activities  in  an  efficient,  effective,  and 
economical  manner.  Section  3504  of  the 
Act  provides  authority  to  the  Director, 
Office  of  Management  and  Budget 
(OMB),  to  develop  and  implement 
uniform  and  consistent  information 
resources  management  policies;  oversee 
the  development  and  promote  the  use  of 
information  management  principles, 
standards,  and  guidelines;  evaluate 
agency  information  management 
practices  in  order  to  determine  their 
adequacy  and  efficiency;  and  determine 
compliance  of  such  practices  with  the 
policies,  principles,  standards,  and 
guidelines  promulgated  by  the  Director. 

This  Circular  implements  OMB 
authority  under  the  Act  with  respect  to 
section  3504(b).  general  information 
policy,  section  3504(e),  records 
management,  section  3504(f],  privacy. 


and  section  3504(g),  Federal  automatic 
data  processing  and 
telecommunications;  the  Privacy  Act  of 
1974  (5  U.S.C.  552a);  section  111  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949.  as  amended  (40 
U.S.C.  759);  the  Budget  and  Accounting 
Act  of  1921  (31  U.S.C.  1  et  seq.]:  and 
Executive  Order  12046  of  March  27, 
1978.  The  Circular  complements  5  CFR 
Part  1320,  Controlling  Paperwork  Burden 
on  the  Public,  which  implements  other 
sections  of  the  Paperwork  Reduction 
Act  dealing  with  controlling  the 
reporting  and  recordkeeping  burden 
placed  on  the  public. 

In  addition,  this  Circular  revises  and 
consolidates  policy  and  procedures  in 
five  existing  OMB  directives  and 
rescinds  these  directives. 
A-71 — Responsibilities  for  the 

Administration  and  Management  of 

Automatic  Data  Processing  Activities 
Transmittal  Memorandum  No.  1  to 

Circular  No.  A-71 — Security  of 

Federal  Autom.ated  Information 

Systems 
A-90 — Cooperating  with  State  and  Local 

Governments  to  Coordinate  and 

Improve  Information  Systems 
A-108 — Responsibilities  for  the 

Maintenance  of  Records  about 

Individuals  by  Federal  Agencies 
A-121 — Cost  Accounting.  Cost 

Recovery,  and  Interagency  Sharing  of 

Data  Processing  Facilities. 

Development  of  this  Circular.  On 
September  12. 1983,  OMB  published  a 
Notice  in  the  Federal  Register,  48  FR 
40964,  announcing  development  of  an 
OMB  policy  circular  on  Federal 
information  management  and  soliciting 
public  comment.  The  notice  stated  that 
OMB  was  engaged  in  rewriting  the  five 
policy  directives  above  and  also 
solicited  public  comment  on  16  issues 
going  beyond  the  five  policy  directives. 
In  response  to  this  notice,  by  January 
1984  OMB  received  comments  from  14 
Federal  agencies  and  39  members  of  the 
public.  These  comments  were 
summarized  by  OMB  and  the  summary 
was  widely  distributed  to  interested 
parties.  Comments  on  the  notice  have 
been  considered  in  formulating  this 
Circular. 

OMB's  review  of  the  five  existing 
policy  directives  led  to  the  conclusion 
that  much,  but  not  all,  of  their  content 
was  procedural  in  nature,  concerned 
chiefly  with  how  policies  were  to  be 
carried  out.  OMB  determined  that  it  was 
important  clearly  to  distinguish  the 
statement  of  policies  from  the 
procedures  for  implementing  those 
policies.  For  this  reason  the  main  body 
of  this  Circular  consists  of  basic 
considerations  and  assumptions, 


policies,  and  assignments  of 
responsibility;  the  appendices  to  this 
Circular  consist  o/  procedures  for 
implementing  various  policies.  OMB 
developed  the  min  body  of  this 
Circular  relying  wffn  comments  on  the 
Federal  Register  notice  as  well  as  other 
forms  of  Federal  agency  and  public 
input,  principally  meetings  with 
interested  parties.  For  the  procedural 
revisions.  OMB  relied  on  the  assistance 
of  interagency  task  groups. 

The  revised  contents  of  Circular  No. 
A-71,  dealing  with  assignments  of 
responsibilities,  are  in  the  main  body  of 
this  Circular.  The  contents  of  Circular 
No.  A-90  are  rescinded  entirely,  with 
the  exception  of  a  policy  statement  at 
section  8(b)(17)  of  this  Circular. 
Revisions  of  the  procedural  aspects  of 
the  other  three  policy  directives — 
Transmittal  Memorandum  No.  1  to  A-71, 
A-108.  and  A-121 — are  appendices  to 
this  Circular.  The  appendices  will  have 
the  same  prescriptive  force  as  this 
Circular  and  will,  when  final,  be  issued 
as  part  of  this  Circular. 

On  September  17. 1984.  the  President 
signed  National  Security  Decision 
Directive  (NSDD)  No.  145,  National 
Policy  on  Telecommunications  and 
Automated  Information  Systems 
Security.  The  NSDD  requires  that  the 
Director.  OMB.  review  for  consistency 
with  the  NSDD.  and  amend  as 
appropriate,  OMB  Circular  No.  A-71, 
Transmittal  Memorandum  No,  1.  The 
draft  Circular  and  Appendix  III  are 
intended  to  satisfy  the  NSDD 
requirement. 

Analysis  of  Key  Sections 

T.  Basic  Considerations  and 
Assumptions.  Basic  considerations  and 
assum.ptions  are  statements  that  provide 
the  underpinnings  for  the  prescriptive 
policies  in  section  8.  These  are  either 
derived  from  statutes  or  legislative 
history,  or  represent  executive  branch 
management  philosophy  as  embodied  in 
this  Circular. 

— Statements  7-a  through  7-d  provide 
the  general  context  for  management  of 
Federal  information  resources. 
— Statement  7-e  states  a  general 
predisposition  to  use  up-to-date 
information  technology  to  manage 
Federal  information  resources. 
—Statements  7-f  and  7-g  pertain  to  the 
Privacy  Act  and  the  Freedom  of 
Information  Act,  respectively. 
— Statement  7-h  pertains  to  the  National 
Science  and  Technology  Policy, 
Organization  and  Priorities  Act. 
— Statement  7-i  pertains  to  the  Federal 
Records  Act. 
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—Statement  7-j  states  a  relationship 

between  Federal  information  policy 

and  international  information  policy. 

8.  Policies.  This  section  is  divided  into 
two  subsections  that  generally 
correspond  to  the  twofold  definition  of 
information  resources  management  in 
section  6-b,  namely,  information  itself 
and  the  resources  associated  with 
information. 

o.  Information  Management.  The 
Paperwork  Reduction  Act  acknowledges 
that  information  is  a  valuable  resource 
and  should  be  managed  as  such. 
Proceeding  from  this  premise,  this 
subsection  states  policies  concerning  the 
management  of  Federal  information. 

(1)  and  (2J.  Information  Collection  and 
Sharing.  Because  creation  or  collection 
of  information  requires  allocation  of 
scarce  resources,  agencies  must 
economize  on  such  activities.  Agencies 
must  justify  the  creation  or  collection  of 
new  information  in  the  light  of  their 
statutory  missions,  and  must  plan  from 
the  outset  for  the  steps  in  the 
information  life  cycle.  Before  creating  or 
collecting  new  information,  agencies 
should  look  first  to  other  agencies  and 
the  private  sector  in  order  to  satisfy 
their  needs.  These  requirements 
complement  the  Paperwork  Reduction 
Act  and  OMB's  regulation  Controlling 
Paperwork  Burdens  on  the  Public  (5 
CFR  Part  1320),  which  requires  agencies 
to  demonstrate  that  collections  of 
information  have  practical  utility  and 
are  not  duplicative  of  information 
already  available  to  the  agency  from 
other  sources. 

(3)  through  (6).  Privacy  Act  and 
Freedom  of  Information  Act.  These 
paragraphs  contain  policy  statements 
percaining  to  the  Privacy  Act  and 
incorporating  the  policies  of  0MB 
Circular  No.  A-108.  which  is  rescinded 
and  superseded.  Agencies  are  to  ensure 
that  they  meet  the  requirements  of  the 
Privacy  Act  regarding  collection  of 
individually  identifiable  information. 
Such  information  is  to  be  maintained 
and  protected  so  as  to  preclude 
intrusion  into  the  privacy  of  individuals. . 
Individuals  must  be  accorded  access 
and  amendment  rights  to  records,  as 
provided  in  the  Privacy  Act.  Appendix  I 
prescribes  procedures  for  the 
maintenance  of  records  about 
individuals  in  accordance  with  the 
Privacy  Act. 

In  addition  to  Privacy  Act 
considerations,  statements  (3)  and  (4) 
include  provisions  concerning 
proprietary  information.  Agencies  are  to 
minimize  their  collection  of  proprietary 
information,  consistent  with  legal 
requirements  and  operational  necessity 
and,  when  such  information  must  be 


collected,  agencies  must  provide  for  its 
protection. 

(7).  Training.  Agency  personnel  must 
receive  proper  training  to  safeguard 
information  resources.  Training  is 
particularly  important  in  view  of  the 
changing  nature  of  information 
resources  management.  The 
development  of  end  user  computing  and 
office  automation,  for  example,  place 
the  management  of  information  and 
information  technology  in  the  hands  of 
nearly  all  agency  personnel  rather  than 
in  the  hands  of  a  few  employees  at 
centralized  facilities  such  as  large 
computer  centers.  Policies  and 
procedures  for  computer  security, 
records  management,  protection  of 
privacy,  and  other  safeguards  need  to  be 
incorporated  into  information  resources 
management  training  programs. 

(8)  and  (9).  Information 
Dissemination.  The  mere  fact  that  an 
agency  has  created  or  collected 
information  is  not  itself  a  valid  reason 
for  creating  a  program  to  disseminate 
the  information  to  the  public.  Agencies 
create  and  collect  much  information, 
often  for  purely  internal  governmental 
purposes,  that  is  not  intended  for 
dissemination,  for  which  there  is  no 
public  demand,  and  the  dissemination  of 
which  would  serve  no  public  purpose 
and  would  not  be  cost-justified;  e.g., 
compilations  of  routine  time  and 
attendance  records  for  Federal 
employees,  or  publication  of  the 
thousands  of  pages  common  carrier 
tariff  filings  by  regulatory  agencies. 
While  such  information  may  be  subject 
to  access  upon  request  under  provisions 
of  agency  statutes,  the  Freedom  of 
Information  Act,  or  the  Privacy  Act.  the 
agency  must  demonstrate  in  each  case 
the  need  actively  to  disseminate  such 
information.  Over  time,  changes  in  laws, 
economic  conditions,  or  information 
technology  can  result  in  changes  in 
public  demand,  public  purpose,  or 
dissemination  costs;  e.g..  an  agency's 
shift  to  electronic  filing  of  reports  might 
generate  a  public  demand  for  electronic 
dissemination  that  could  be  satisfied  at 
minimal  cost  to  the  government.  The 
decision  to  disseminate  information, 
however,  entails  potentially  significant 
costs  and  must  be  addressed  separately 
from  the  decision  to  create  or  collect 
information. 

If  agencies  do  contemplate 
disseminating  particular  information, 
they  should  plan  for  its  dissemination 
before  creating  or  collecting  the 
information  (see  8-a(l)),  Planning  for 
dissemination  should  recognize  that, 
while  government  information  provided 
to  the  public  should  be  distributed  in  a 
useful  form,  dissemination  activities 
consume  significant  economic  resources 


and  may  not  be  essential  to  the 
government  or  the  public.  It  is  important, 
therefore,  that  agencies  set  strict 
conditions  upon  the  dissemination 
function. 

The  first  question  an  agency  must  ask 
itself  is  whether  if  should  disseminate  a 
given  information  product  or  service  at 
all;  or,  if  the  agency  is  already 
disseminating  the  product  or  service, 
whether  it  should  continue  to  do  so. 
Before  deciding  to  disseminate  an 
information  product  or  service,  and 
periodically  thereafter,  an  agency  must 
be  able  to  demonstrate  that  the 
dissemination  of  the  product  or  service 
is  either  required  by  law,  or  is  clearly 
permitted  by  law  and  is  essential  to 
accomplishing  the  agency's  mission. 

Given  a  statutory  and  mission-related 
basis,  agencies  must  also  ask 
themselves  whether  a  proposed  or 
existing  information  product  or  service 
substantially  duplicates  similar  products 
or  services  that  are  already  available, 
either  from  another  agency  or  from  the 
private  sector.  More  than  this,  even  if 
the  product  or  service  does  not  presently 
exist,  an  agency  must  ask  whether  it  is 
reasonable  to  expect  that  another 
organization,  public  or  private,  would 
offer  the  product  or  service  if  the  agency 
did  not  offer  it.  It  so,  then  the  agency 
should  not  disseminate  the  information 
product  or  service.  Where  possible, 
agencies  should  disseminate  information 
products  and  services  through  existing 
programs,  such  as  statutory  authorized 
technical  information  clearinghouses 
and  the  Federal  Depository  Libraries, 
rather  than  creating  new  programs. 
(Note  that  "government  publications," 
as  defined  at  44  U.S.C.  1902.  must  be 
made  available  through  the  Federal 
Depository  Libraries.) 

When  agencies  have  justified  and 
made  the  basic  decision  to  disseminate 
information,  they  must  also  satisfy 
conditions  regarding  the  manner  of 
dissemination.  First,  agencies  must  act 
in  the  most  cost  effective  manner,  which 
includes  maximum  reliance  on  the 
private  sector.  This  is  merely  an 
application  of  the  policy  stated  in  O.MB 
Circular  No.  A-76,  Performance  of 
Commercial  Activities,  to  agency 
information  dissemination  programs.  It 
is  "the  general  policy  of  the  government 
to  rely  on  commercial  sources  to  supply 
the  products  and  services  the 
government  needs,"  including  products 
and  services  the  government  needs  in 
order  to  disseminate  information  to  the 
public.  For  example,  before  an  agency 
establishes  a  service  for  electronic 
dissemination  of  government 
information  via  an  online  computer 
system,  the  agency  should  compare  the 
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cost  of  contracting  for  operation  of  the 
service  versus  in-house  performance 
and  determine  whether  in-house 
performance  is  less  costly. 

Agencies  also  must  take  reasonable 
steps  to  ensure  that  members  of  the 
public  whom  the  agency  has  an 
obligation  to  reach  have  a  reasonable 
ability  to  acquire  the  information.  If  the 
information  product  or  service  is  of 
broad  public  interest,  agencies  can 
economize  on  information  dissemination 
programs  and  at  the  same  time  ensure 
that  the  interested  public  has  reasonable 
opportunity  to  receive  government 
information  by  using  existing 
dissemination  mechanisms,  as  noted 
above.  In  addition,  agencies  should  take 
care  that  they  do  not  permit  contractors 
functioning  as  sole  suppliers  for  the 
government  to  exercise  monopolistic 
controls  in  ways  that  defeat  the 
agencies'  information  dissemination 
obligations,  for  example  by  setting 
unreasonably  high  prices.  In  some  cases 
agencies  may  need  to  formulate 
contractual  terms  with  a  sole  supplier 
contractor  so  that  the  contractor 
functions  as  a  mere  intermediary  for  the 
agency  in  dealing  with  end  users  in  the 
public. 

The  Federal  Government  is  the  sole 
possessor  and  supplier  of  certain  types 
of  information,  which  is  frequently  of 
substantial  commercial  value. 
Dissemination  of  such  information,  or  its 
dissemination  in  a  specific  form  or 
medium,  may  represent  a  government 
service  from  which  recipients  derive 
special  benefits,  in  which  case  they  may 
be  subject  to  OMB  Circular  No.  A-25, 
User  Charges.  For  example,  where  the 
information  is  already  substantially 
available  in  printed  form,  agencies 
should  consider  dissemination  in 
electronic  form  to  be  ser\'ice  of  special 
benefit,  the  costs  of  which  should  be 
recovered  through  user  charges.  At 
present,  most  agencies  do  not  have 
coherent,  agencywide  policies  and 
procedures  for  setting  user  charges  for 
information  products  and  services  with 
a  view  to  cost  recovery.  Agencies  will 
not  be  required  to  recover  costs  for 
information  products  through  user 
charges,  where  appropriate.  Agencies 
must  also  establish  procedures  for 
periodically  reviewing  their  information 
dissemination  programs. 

b.  Information  Systems  and 
Information  Technology  Management. 
This  subsection  states  policies 
concerning  the  planning,  acquisition, 
operation,  and  management  of  Federal 
information  systems  and  technology. 
The  Federal  information  systems  and 
technology  budget,  which  was  $14 
billion  in  FY  1985,  is  projected  to 


increase  at  a  rate  faster  than  that  of  the 
overall  Federal  budget.  With  outlays  at 
these  levels  and  agencies  becoming 
increasingly  dependent  upon 
information  technology'  to  accomplish 
their  missions,  it  is  essential  that 
planning  processess  be  applied  to  the 
acquisition  and  application  of 
information  technology.  * 

(If.  Planning.  The  Paperwork 
Reduction  Act  mandates  a  stronger 
central  role  in  information  resources 
planning.  Specificallv,  the  Act  requires 
.  that  OMB:  (1)  Publish  e  five-year 
govemmentwide  automatic  data 
processing  and  telecommunications 
plan;  (2)  review  and  coordinate  agency 
proposals  for  the  acquisition  and  use  of 
information  technology;  and  (3)  promote 
the  use  of  the  technology  to  improve 
governmental  efficiency  and 
effectiveness.  In  order  to  meet  these 
objectives,  it  is  necessary  to  initiate  a 
govemnjentwide  process  for  developing 
and  institutionalizing  information 
technology  planning  that  is  based  in 
agency  programs  and  missions.  The 
planning  must  also  be  tied  to  the  budget 
so  that  budgetary  decisions  derive  from 
plans,  and  conversely,  so  that  budgetary 
constraints  are  reflected  in  the  plans. 
The  process  must  further  ensure  that 
sufficient  information  is  available  to  the 
central  agencies  to  enable  them  to 
monitor  compliance  with  Federal 
policies  and  identify  major  issues, 
including  cross-cutting  issues  where 
more  active  centralized  planning  and 
management  may  be  appropriate. 
Hence,  agencies  must  institute 
information  planning  processes  tied  to 
both  the  conduct  of  programs  and  the 
preparation  of  the  agency's  budget. 

(2)  and  (3).  Management  Controls  and 
Accountability.  Basic  management 
controls  for  agency  information  systems 
are  fundamental  to  sound  information 
resources  management.  These  controls 
should  ensure  the  documentation  and 
periodic  review  of  major  information 
systems,  as  well  as  periodic  cost-benefit 
evaluation  of  overall  information 
resources  management  in  light  of  agency 
missions.  In  order  to  provide  greater 
incentive  for  management  efficiencies, 
accountability  for  information  systems 
should  be  vested  in  the  officials 
responsible  for  operating  the  programs 
that  the  systems  support. 
Program  managers  depend  upon 
information  systems  to  carry  out  their 
programs,  and  yet  frequently  they  do  not 
have  direct  control  over  the  technical 
and  operational  support  for  those 
systems.  Program  managers  often 
depend  upon  agency  computer  centers 
or  contracted  service  organizations,  the 
heads  of  which  may  not  be  directly 


accountable  to  the  program  managers  in 
a  formal  organizational  sense.  Program 
managers  are  nonetheless  responsible 
for  conducting  their  programs  and,  to  the 
extent  successful  conduct  of  the 
programs  entails  support  from 
information  systems,  program  managers 
must  be  held  accountable  for  acquiring 
that  support.  The  responsibilities  of 
program  managers  are  therefore 
presumed  to  include  securing 
information  systems  support  as  needed, 
and  planning  for  contingencies. 
Technical  support  organizations  have  a 
concomitant  responsibility  to  meet  their 
commitments,  contractual  or  otherwise, 
to  their  program  clients,  but  the  program 
official  has  the  ultimate  responsibility 
for  delivering  a  program's  product  or 
service. 

(4)  and  (5).  Sharing  Information 
Processing  Capacity.  Circular  No.  A- 
121,  which  is  rescinded  and  superseded, 
required  only  that  the  holder  of  excess 
automatic  data  processing  capacity 
share  such  capacity.  Because  the  holder 
of  excess  capacity  has  little  incentive  to 
seek  opportunities  for  sharing,  however, 
the  new  policy  requires  both  that  the 
holder  share  capacity  and  that  the 
agency  seeking  information  processing 
capacity  fulfill  its  needs  from  other 
agencies  or  the  private  sector,  whenever 
possible,  before  acquiring  the  new 
capacity  itself.  Procedural  aspects  of 
these  policy  statements  are  found  in 
Appendix  II. 

(6)  and  (7).  Life  Cycle  Costing:  and   . 
Avoiding  Duplication.  Agencies 
frequently  develop  information 
technology  incrementally,  through  a 
series  of  interim  upgrades,  without 
regard  for  longer  term  considerations 
such  as  the  information  systems'  life 
cycle.  As  part  of  their  planning,  agencies 
need  to  consider  the  full  information 
system  life  cycle  when  determining  the 
cost  of  information  technology. 
Similarly,  agency  planning  should 
ensure  that  information  systems  are  not 
unnecessarily  duplicative  of  systems 
available  elsewhere  in  government  or 
from  the  private  sector. 

(81.  Software  Management.  The 
prevailing  agency  practice  of  developing 
customized  computer  software  is  a 
source  of  inefficiency,  as  the  General 
Accounting  Office  and  others  have 
noted.  This  practice  is  excessively 
costly  in  terms  of  initial  development, 
continued  maintenance,  and  eventual 
conversion  to  new  technology,  because 
it  requires  the  agency  to  bear  the  full 
cost  of  developing  and  maintaining  the 
software  its  uses.  Managers  are 
therefore  enjoined  to  acquire  generic, 
off-the-shelf  software  available  from  the 
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private  sector  instead  of  developing 
their  own. 

(9).  Interconnectivity.  Agencies  often 
acquire  technology  that  is  incapable  of 
communicating  with  oiher  systems  with 
which  the  agencies  need  to 
communicate.  Interconnectivity  or 
compatibility  among  information 
systems  has  consequently  emerged  as  a 
significant  information  resources 
management  problem.  Agencies  must 
acquire  or  develop  information  systems 
in  a  manner  that  enhances  necessary 
compatibility. 

(10)  through  (13).  Security.  Security  of 
information  systems  means  both  the 
protection  of  information  while  it  is 
within  the  systems  and  also  the 
assurance  that  the  systems  do  exactly 
what  they  are  supposed  to  do  and 
nothing  more.  Infoimatior.  system 
security  rntjils  managment  controls  to 
ensure  the  integrity  of  operations 
including  such  matters  as  proper  access 
to  the  information  in  the  systems  and 
proper  handling  of  input  and  output.  In 
this  sense  ."security  of  information 
systems  is  first  and  foremost  a 
management  issue  and  only  secondly  a 
technical  problem  of  computer  security. 

The  recent  introduction  of  smaller  and 
more  powerful  computer  systems  and 
new  communications  technology  and 
transmission  media,  together  with  the 
■greater  involvement  of  end  users  in 
managing  information  resources,  have 
increased  the  potential  vulnerability  of 
Federal  information  systems  and  hence 
the  level  of  management  concern. 
Protecting  personal,  proprietary,  and 
other  sensitive  data  from  unauthorized 
access  or  misuse;  detecting  and 
preventing  computer  related  fraud  and 
■abuse:  and  assuring  continuity  of 
operations  of  major  information  systems 
in  the  event  of  emergency  rel.ited 
disruptions  are  increasingly  serious 
policy  issues.  Policy  previously  found  in 
Transmittal  Memorandum  No.  1  to  OMB 
Circular  No.  A -71  is  here  revised; 
procedural  aspects  of  the  policy  are  in 
Appendix  II!  to  the  Circular. 

The  General  Accounting  Office 
reported  in  its  review  of  the  fust  year 
implementation  of  the  Federal  Managers 
Financial  Integrity  Act  (FIA)  that 
internal  controls  in  automatic  data 
processing  systems  received  inadequate 
coverage  in  FIA  evaluations.  GAO  noted 
that  some  agencies  were  uncertain  of 
the  relationship  between  (a)  OMB 
Circular  A-71.  Transmittal 
Memorandum  No.  1,  Security  of  Federal 
Automated  Information  Systems,  and  (b) 
OMB  Circular  No.  A-123.  Internal 
Control  Systems.  The  relationship 
between  security  of  automated 
information  systems  and  agency  infernal 


control  reports  is  now  stated  clearly  in 
Appendix  III. 

(14).  Standards.  1  he  National  Bureau 
of  Standards,  Department  of  Commerce. 
develops  and  issues  Federal  Information 
Processing  Standards,  and  the  National 
Communications  System  develops  and 
issues  Federal  Telecommunications 
Standards.  Some  standards  are 
mandatory  for  Federal  agencies,  while 
others  are  voluntary.  Agencies  may 
waive  the  use  of  Federal  standards 
under  certain  conditions  and  pursuant  to 
certain  procedures,  which  vary 
depending  upon  the  individual  stdndard. 
While  governmentwide  standards  can 
result  in  management  efficiencies. 
standards  can  also  have  the  untoward 
effects  of  regulations,  as  not^tjd  in  OMB 
Circular  No.  A-119.  Agencies  need  to  be 
mindful  of  the  regulatory  effects  of 
standards,  and  should  continuously 
assess  th&r  relative  costs  and  benefits 
and  their  effects  upon  the  agency's 
accomplishment  of  its  m.ission. 

(15)  .4  voiding  Information  Technology 
Monopolies.  Many  agencies  operate  one 
or  more  central  information  technology 
facilities  to  support  agency  programs.  In 
these  agencies,  program  managers  are 
often  required  to  use  the  central 
facilities.  The  manager  of  such  a 
monopoly  facility  has  a  lesser  incentive 
to  control  costs,  since  he  or  she  has  a 
captive  clientele.  The  program  manager 
has  little  leverage  to  ensure  that 
information  processing  resources  are 
efficiently  allocated  since  he  or  she 
cannot  seek,  or  can  seek  only  with  great 
difficulty,  alternative  sources  of  supply. 
To  provide  incentives  conducive  to  more 
businesslike  procedures  in  these 
facilities,  agencies  should  avoid 
monopolistic  information  processing 
arrangements  and  should  enter  into 
them  only  if  their  cost  effectiveness  is 
clear  and  they  are  subject  to  periodic 
review.  Appendix  II  specifies  certain 
procedures  with  respect  to  this  policy. 

(16)  Cost  Recovery.  This  policy 
constitutes  a  revision  to  policy  stated  in 
OMB  Circular  No.  A-121.  Whereas 
Circular  No.  A-J21  required  only  that 
costs  for  automatic  data  processing 
facilities  be  allocated  to  users,  agencies 
must  now  recover  the  costs  of 
information  technology  facilities  from 
government  users.  Fji.perience  with 
Circular  No.  A-121  showed  OMB  that 
allocating  costs  had  little  effect  on 
agencies'  behavior;  recovering  costs 
means  that  actual  transfers  of  funds  will 
take  place  between  suppliers  and  users 
of  information  technology  facilities. 
Procedural  aspects  of  the  policy  appear 
in  Appendix  II. 

(17)  Coordination  with  State  and 
Local  Government.  This  policy  reaffirms 


policy  previously  found  in  Circular  No. 
A-90,  Transmittal  Memorandum  No.  1. 
The  interagency  group  that  worked  on 
the  revision  of  Circular  No.  A-90 
recommended,  and  OMB  agreed  that 
the  Circular  should  be  rescmded  except 
for  a  single  policy  statement  prohibiting 
Federal  agencies  from  placing 
unnecessary  restrictions  on  the 
information  systems  that  State  and  local 
governments  use  to  carrj'  out  federally 
financed  program  activities. 

(18)  Application  of  Up-to-date 
Information  Technology.  Recent 
availability  of  low  cost,  highly  efficient 
and  effective  electronic  information 
technology  can  greatly  increase  worker 
productivity  and  facilitate  operation  of 
Federal  agency  programs.  The  Circular 
states  a  predisposition,  based  in  the 
Paperwork  Reduction  Act.  in  favor  of 
applying  such  technology  to  the 
information  life  cycle  within  a 
responsible  management  context.  Two 
broad  areas  of  information  technology 
merit  further  discussion:  (1)  Electronic 
information  collection  and 
dissemination,  and  (2)  end  user 
computing. 

Electronic  Collection  and 
Dissemination  of  Information.  Federal 
agencies  are  moving  rapidly  to  provide 
for  collection  and  dissemination  of 
information  through  electronic  media.  In 
developing  this  Circular.  OMB 
considered  whether  it  was  necessary  to 
provide  specific  policies  concerning 
electronic  collection  and  dissemination 
of  governmental  information.  O.MB 
concluded  that,  except  for  the  general 
predisposition  in  fa\or  of  applying  new 
technological  developments  to 
information  resources  management,  the 
policies  that  apply  to  information 
collection  and  dissemination  in  other 
media  also  apply  to  electronic  collection 
ar.d  dissemination.  It  is  important. 
however,  that  agencies  recognize  the 
necessity  of  systematically  thinking 
through  the  application  of  policieb  stated 
elsewhere  in  this  Circular  to  electronic 
collection  and  dissemination  o^ 
information.  For  example,  when 
developing  electronic  collection 
programs,  agencies  shall  give  particular 
attention  to  issues  such  as  privacy, 
public  access,  and  records  management. 
When  developing  electronic 
dissemination  programs,  agencies 
should  ensure  that  access  is  provided  to 
each  class  of  users  upon  reasonable 
terms,  avoid  problems  arising  from 
monopolistic  control,  ensure  maximum 
reliance  upon  the  private  sector,  and 
lake  necessary  steps  for  cost  accounting 
and  cost  recovery. 

End  User  Computing.  Federal 
agencies  are  also  moving  rapidly  to 
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acquire  end  user  computing  capabilities. 
0MB  endorses  the  managed  innovation 
approach  to  end  user  computing 
presented  in  GSA's  publication 
Mdtnaging  End  User  Computing  in  the 
Federal  Government  (June  1983). 
Because  end  user  computing  places 
management  of  information  in  the  hands 
of  individual  agency  personnel  rather 
than  in  a  central  automatic  data 
processing  organization,  the  Circular 
requires  that  agencies  train  end  users  in 
their  responsibilities  for  safeguarding 
information:  Appendix  III  deals  in  part 
with  the  security  of  end  user  computing, 

9.  Assignment  of  Responsibilities. 
This  section  assigns  responsibilities  for 
the  management  of  Federal  information 
resources  addressed  in  this  Circular. 
OMB  Circular  No.  A-71  is  rescinded  and 
its  contents  are  revised  and 
incorporated  into  this  section  along  with 
responsibilities  assigned  under  the 
Paperwork  Reduction  Act;  section  III  of 
the  Federal  Property  and  Administrative 
Services  Act,  as  amended:  and 
Executive  Order  12046.  Certain 
assignments  of  responsibility  from  OMB 
to  other  agencies,  as  noted  below,  are 
also  included.  Following  are  principal 
noteworthy  aspects  of  this  section. 

Triennial  Reviews.  The  Administrator 
of  Information  and  Regulatory  Affairs 
and  the  Deputy  Administrator  of  the 
General  Services  Administration,  in  an 
exchange  of  correspondence  dated  June 
13  and  July  22,  1983,  concurred  that  GSS 
has  the  necessary  statutory  authority  to 
conduct  reviews  of  Federal  agency 
Information  Resources  Management 
(IRM)  activities.  The  Paperwork 
Reduction  Act  provides  that  the  Director 
of  OMB,  ".  .  .  shall  with  the  advice  and 
assistance  of  GSA  selectively  review,  at 
least  once  every  three  years,  the  IRM 
activities  of  each  agency  to  ascertain 
their  adequacy  and  efficiency."  Separate 
reviews  of  agency  IRM  activities  by 
OMB  and  GSA  would  be  unnecessarily 
duplicative,  which  would  not  be 
consistent  with  the  Act.  Accordingly,  the 
IR.M  reviews  conducted  by  GSA  will  be 
designed  to  meet  OMB's  requirements 
under  the  Paperwork  Reduction  Act  as 
well  as  GSA's  own  needs. 

Senior  Officials  for  Information 
Resources  Management.  In  accordance 
with  44  U.S.C.  Chapter  35.  agencies  are 
required  to  designate  a  senior  official  to 
carry  out  responsibilities  under  the 
Paperwork  Reduction  Act.  The 
designation  of  the  official  is  intended  to 
assure  clear  accountability  for  setting 
policy  for  agency  information  resources 
management  activities,  provide  for 
greater  coordination  among  the  agency's 
information  activities,  and  ensure 
greater  visibility  of  such  activities 


within  the  agency.  The  responsibilities 
of  the  senior  official  for  information 
resources  management  were  identified 
in  OMB  Bulletin  No.  81-21,  which  has 
expired.  Those  responsibilities  are  now 
established  in  this  Circular. 

International  Information  Policy.  The 
Circular  deals  with  the  management  of 
information  resources  held  by  the 
Federal  government.  While  the  creation, 
collection,  processing,  transmission, 
dissemination,  use,  storage,  and 
disposition  of  information  by  the 
Federal  government  has  international 
ramifications,  Federal  government 
information  policy  is  not  the  same  as 
"U.S.  information  policy,"  which  refers 
to  U.S.  national  interests  in  the 
information  field  vis-a-vis  the  policies 
and  interests  of  other  nations.  The 
Circular  formally  acknowledges  this 
distinction  and  assigns  responsibilities 
for  international  information  policy  only 
insofar  as  it  relates  to  Federal 
government  information  policy. 

Timely  Technology  Procurement. 
Inherent  in  effective  management  of 
information  technology  is  the  ability  of 
program  managers  to  acquire  technology 
in  a  timely  manner.  GSA  is  assigned  the 
responsibility  in  section  9  to  develop 
cirteria  that  will  streamline  procurement 
procedures  and  delegate  procurement 
authority  to  agencies  that  comply  with 
those  procedures.  All  Federal  agencies 
are  directed  in  section  9  to  develop 
internal  policies  and  procedures  that 
further  provide  for  timely  acquisition  of 
information  technology 

Records  Management.  The  Paperwork 
Reduction  Act  makes  the  management 
of  Federal  records  an  integral  part  of 
information  resources  management. 
While  no  new  policies  are  embodied  in 
this  Circular,  responsibilities  have  been 
assigned  in  order  to  ensure  that  agency 
records  management  programs  are 
considered  within  the  context  of  Federal 
informa^tion  resources  management. 

10.  Oversight.  The  broad  scope  of  the 
Circular  dictates  a  strategy  of  focusing 
oversight  on  a  series  of  aspects  of 
information  resources  management 
rather  than  on  a  single  comprehensive 
reporting  scheme.  OMB  intends  to  use 
existing  mechanisms,  such  as  the  fiscal 
budget,  information  collection  budget, 
and  management  reviews,  to  ex&mine 
agency  compliance  with  the  Circular. 
For  example,  during  1984  the 
management  reviews  for  the  FY  1986 
budget  year  concentrated  on  five  cross- 
cutting  information  issues:  overall 
information  resources  management 
strategy,  telecommunications,  software 
management,  "electronic  filing,"  and 
end  user  computing.  OMB  issued  date 
call  bulletins  requesting  information 


specific  to  these  issues,  targeted  the 
issues  for  special  attention  durmg  the 
management  reviews,  and  requested 
individual  agencies  to  submit 
management  improvement  plans  on 
specific  aspects  of  the  issues.  Pursuit  of 
this  kind  of  selective  oversight  strategy 
permits  OMB  and  the  agencies  the 
flexibility  to  shift  the  focus  of  oversight 
as  information  issues  and  the 
technological  environment  changes. 
Darrell  A.  JohnBon, 

Acting  Deputy  Associate  Director  for 

Administration. 

CIRCUL,\R  NO  A 


To  the  heads  of  Executive  Departments 
and  Establishments 

Subject:  Management  of  Federal 
Information  Resources 

1.  Purpose:  This  Circular  establishes 
policy  for  the  management  of  Federal 
information  resources.  Procedural 
guidelines  for  imple.menting  specific 
aspects  of  these  policies  are  included  as 
appendices. 

2.  Rescissions:  This  Circular  rescinds 
OMB  Circulars  No.  A-71,  A-90,  A-108, 
and  A-121,  and  all  Transmittal 
Memoranda  to  those  Circulars, 

3.  Authorities:  This  Circular  is  issued 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  35);  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  section  111 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as 
amended  (40  U.S.C.  759),  the  Budget  and 
Accounting  Act  of  1921  as  amended  (31 
U.S.C.  11).  and  Executive  Order  12046  of 
March  27,  1978. 

4.  Applicability  and  Scope: 

a.  The  policies  in  this  Circular  apply 
to  the  information  activities  of  all 
agencies  of  the  executive  branch  of  the 
Federal  government. 

b.  Information  classified  for  national 
security  purposes  should  also  be 
handled  in  accordance  with  the 
appropriate  national  security  directives. 

5.  Background:  The  Paperwork 
Reduction  Act  (hereinafter  the  Act) 
establishes  a  broad  mandate  for 
agencies  to  perform  their  information 
management  activities  in  an  efficient, 
effective,  and  economical  manner.  To 
assist  agencies  in  an  integrated 
approach  to  information  resources 
m.anagement.  the  Act  requires  that  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  develop  and 
implement  uniform  and  consistent 
information  resources  management 
policies;  oversee  the  development  and 
promote  the  use  of  information 
management  principles,  standards,  and 
guidelines:  evaluate  agency  information 
management  practices  in  order  to 
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determine  their  adequacy  and 
efficiency;  and  determine  comphance  of 
such  practices  with  the  poHcies, 
principles,  standards,  and  guidelines 
promulgated  by  the  Director.  ' 

6.  Definitions:  As  used  in  this 
circular — 

a.  The  term  "agency"  means  any 
executive  department,  military 
department,  government  corporation, 
government  controlled  corporation,  or 
other  establishment  in  the  executive 
branch  of  the  government  excluding  the 
Executive  Office  of  the  President  with 
the  exception  of  the  Office  of 
Management  and  Budget  and  the  Office 
of  Administration,  or  any  independent 
regulator^  agency. 

b.  The  term  "information"  means  any 
communication  or  reception  of 
knowledge  such  as  facts,  data,  or 
opinions,  including  numerical,  graphic, 
or  narrative  forms,  whether  oral  or 
maintained  in  any  medium,  including 
computerized  data  bases,  paper, 
microform,  or  magnetic  tape. 

c.  The  term  "government  information" 
means  information  created,  collected, 
processed,  transmitted,  disseminated, 
used,  stored,  or  disposed  of  by  the 
Federal  government. 

d.  The  term  "information  system" 
means  the  organized  collection, 
processing,  and  transmission  of 
information  in  accordance  with  defined 
procedures,  whether  automated  or 
manual. 

e.  The  term  "major  information 
system"  means  an  information  system 
that  requires  special  continuing 
management  attention  because  of  its 
importance  to  an  agency  mission:  its 
high  development,  operating  or 
maintenance  costs;  or  it  significant 
impact  on  the  administration  or  agency 
programs,  finances,  property,  or  other 
resources. 

f.  The  term  "access  to  information" 
refers  to  the  function  of  providing  to 
members  of  the  public,  upon  their 
request,  the  government  information  to 
which  they  are  entitled  under  law. 

g.  1  he  term  "dissemination  of 
information"  refeis  !o  the  function  of 
distributing  government  information  to 
the  public  whether  through  printed 
documents,  or  electronic  or  other  media. 
"Dissemination  of  information"  does  not 
include  intra-agency  use  of  information, 
interagency  sharing  of  information,  or 
responding  to  requests  for  "access  to 
information." 

h.  The  term  "information  technology" 
means  the  hardware  and  software  used 
in  connection  with  government 
information,  regardless  of  the 
technology  involved,  whether 
computers,  telecommunications, 
micrographics,  ir  others. 


i.  The  term  "information  technology 
facility"  means  an  organizationally 
defined  set  of  personnel,  hardware, 
software,  and  physical  facilities,  a 
primary  function  or  which  is  the 
operation  of  information  technology. 

j.  The  term  "information  resources 
management"  means  the  planning. 
budgeting,  organizing,  directing,  training, 
and  control  associated  with  government 
information.  The  term  encompasses  both 
information  itself  and  the  related 
resources,  such  as  personnel,  equipment, 
•funds,  and  technology. 

Other  definitions  splecific  to  the 
subjects  of  the  appendices  appear  in  the 
appendices. 

7.  Basic  Considerations  and 
Assumptions: 

a.  The  Federal  government  is  the 
largest  single  producer,  consumer,  and 
disseminator  of  information  in  the 
United  States.  Because  of  the  size  of  the 
government's  information  activities,  the 
management  of  Federal  information 
resources  is  an  issue  of  continuing 
importance  to  the  public  and  to  the 
government  itself. 

b.  Government  information  is  a 
valuable  resource.  It  is  an  essential  tool 
for  managing  the  government's 
operations,  provides  citizens  with 
knowledge  of  their  society,  and  is  a 
commodity  with  economic  value  in  the 
marketplace. 

c.  The  value  of  government 
information  to  the  government  is  solely 
a  function  of  the  degree  to  which  the 
information  contributes  to  achieving 
agencies'  missions. 

d.  The  public  and  private  benefits 
derived  from  government  information 
must  exceed  the  public  and  private  costs 
of  the  information. 

e.  The  use  of  up-to-date  information 
technology  offers  opportunities  to 
im.prove  the  m.anagement  of  government 
programs,  and  access  to.  and 
dissemination  of,  government 
information. 

f.  The  public's  right  to  access  to 
government  information  must  l^e 
protected  in  the  management  of  F"ederal 
agency  records. 

g.  The  individual's  right  to  privacy 
must  be  protected  in  Federal 
Government  information  activities 
involving  personal  information. 

h.  The  open  and  efficient  exchange  of 
government  scientific  and  technical 
information,  subject  to  applicable 
national  security  controls  and 
proprietary  rights  others  may  have  in 
such  information,  fosters  excellence  in 
scientific  research  and  the  effective  use 
of  Federal  research  and  development 
funds. 

i.  The  value  of  preserving  government 
records  is  a  function  of  the  degree  to 


which  preservation  protects  the  legal 
and  financial  rights  of  the  government  or 
its  citizens,  and  provides  an  official 
record  of  Federal  agency  activities  for 
agency  management  and  historical 
purposes. 

j.  Federal  Government  information 
policies  and  activities  can  affect,  and  be 
affected  by,  the  inform.ation  policies  and 
activities  of  other  nations. 

8.  Policies: 

a.  Information  Management.  Agencies 
shall; 

(1)  Create  or  collect  only  that 
information  necessary  to  achieve  agency 
mission  objectives  and  only  after 
planning  for  its  processing, 
transmission,  dissemination,  use. 
storage,  and  disposition; 

(2)  Seek  to  satisfy  new  information 
needs  through  interagency  or 
intergovernmentdi  sharing  of 
information  or  through  commercial 
sources  before  creating  or  collecting 
new  information; 

(3)  Limit  the  collection  of  individually 
identifiable  information  and  proprietary 
information  to  that  which  is  legally 
authorized  and  necessary  to  achieve 
agency  mission  objectives; 

(4)  Maintain  and  protect  individually 
identifiable  information  and  proprietary 
information  in  a  manner  that  precludes: 

(a)  Unwarranted  intrusion  upon 
persona!  privacy  (see  Appendix  1):  and 

(b)  Violation  of  obligations  of 
confidentiality; 

(5)  Provide  individuals  with 
reasonable  access  to.  and  the  ability  to 
amend  errors  in.  systems  of  records, 
consistent  with  the  Privacy  Act; 

(6)  Provide  public  access  to 
government  information,  consistent  with 
the  Freedom  of  Information  Act; 

(7)  Ensure  that  agency  personnel  are 
trained  to  safeguard  information 
resources; 

(8)  Disseminate  government 
information  products  and  services  only 
where: 

(a)  Dissemination  is  either  required  by 
law,  or 

(b)  Dissemination  is  essential  to  the 
agency's  accomplishing  its  mission,  and 
the  products  or  services  do  not  duplicate 
similar  products  or  services  that  are 
already  provided  by  other  government 
or  private  sector  organizations,  or  that 
could  reasonably  be  expected  to  be 
provided  by  them  in  the  absence  of 
agency  dissemination: 

(9)  Disseminate  government 
information  products  and  services,  when 
the  above  conditions  are  met: 

(a)  In  a  manner  that  reasonably 
ensures  the  information  will  reach  the 
members  of  the  public  the  agency  is 
responsible  for  reaching; 
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(b)  In  the  manner  most  cost  effective 
for  the  government,  including  placing 
maximum  feasible  reliance  on  the 
private  sector  for  the  dissemination  of 
the  products  or  services: 

(c)  So  as  to  recover  costs  of 
disseminating  the  products  or  services 
through  user  charges,  where 
appropriate,  in  accordance  with  OMB 
Circular  No.  A-25:  and 

(d)  Only  after  establishing  procedures 
for  periodically  reviewing  the  continued 
need  for  and  manner  of  dissemination  of 
the  products  or  services. 

b.  Information  Systems  and 
Information  Technology  Mana^^ement. 
Agencies  shall: 

(1)  Establish  multiyear  strategic 
planning  processes  for  acquiring  and 
operating  information  technology  that 
meet  program  and  mission  needs,  reflect 
budget  contraints,  and  form  the  bases 
for  their  budget  requests: 

(2)  Establish  systems  of  management 
control  that  document  the  requirement 
that  each  major  information  system  is 
intended  to  serve;  and  provide  for 
periodic  review  of  those  requirements 
over  the  life  of  the  system  in  order  to 
determine  whether  the  requirements 
continue  to  exist  and  the  system 
continues  to  meet  the  purposes  for 
which  it  was  developed: 

(3|  Make  the  official  whose  program 
an  information  system  supports 
responsible  and  accountable  for  the 
products  of  that  system: 

(4)  Meet  information  processing  needs 
through  interagency  sharing  and  from 
commercial  sources  before  acquiring 
new  information  processing  capacity: 

(5)  Share  available  information 
processing  capacity  with  other  agencies 
to  the  extent  practicable  and  legally 
permissible: 

(6)  Acquire  information  technology  in 
a  competitive  manner  that  minimizes 
total  life  cycle  costs; 

(7)  Ensure  that  existing  and  planning 
major  information  systems  do  not 
unnecessarily  duplicate  information 
systems  available  from  other  agencies 
or  from  the  private  sector; 

(6)  Acquire  off-the-shelf  software  from 
commercial  sources,  unless  the  cost 
effectiveness  of  developing  custom 
software  is  clear  and  has  been 
documented: 

(9)  Acquire  or  develop  information 
systems  in  a  manner  that  facilitates 
interconnectivity; 

•   (10)  Assure  that  information  systems 
operate  effectively  and  accurately: 

(11)  Establish  a  level  of  security  for  all 
agency  information  systems 
commensurate  with  the  sensitivity  of  the 
information  and  the  risk  and  magnitude 
of  loss  or  harm  that  could  result  from 


improper  operation  of  the  information 
systems  (See  Appendix  III): 

(12)  Assure  that  only  authorized 
personnel  have  access  to  information 
systems; 

(13)  Plan  to  provide  information 
systems  with  reasonable  continuity  of 
support  should  their  normal  operations 
be  disrupted  in  an  emergency: 

(14)  Use  Federal  Information 
Processing  and  Telecommunications 
Standards  except  vvhere  it  can  be 
demonstrated  that  the  costs  of  using  a 
standard  exceed  the  benefits  or  the 
standard  will  impede  the  agency  in 
accomplishing  its  mission; 

(15)  Not  require  program  managers  to 
use  specific  information  technology 
facilities  or  services  unless  it  is  clear 
and  is  convincingly  documented,  subject 
to  periodic  review,  that  such  use  is  the 
most  cost  effective  method  for  meeting 
program  requirements; 

(IB)  Account  for  the  full  costs  of 
operating  information  technology 
facilities  and  recover  such  costs  from 
government  users  as  provided  in 
Appendix  II; 

(17)  Not  prescribe  Federal  Information 
system  requirements  that  unduly  restrict 
the  prerogatives  of  heads  of  State  and 
locul  government  units; 

(la)  Seek  opportunities  to  improve  the 
operation  of  gove.'nment  programs  or  to 
realize  savings  for  the  government  and 
the  public  through  the  application  of  up- 
to-date  information  technology  to 
government  information  activities. 

9.  Assignment  of  Responsibilities: 

a.  All  Federal  Agencies.  The  head  of 
each  agency  shall: 

(1)  Have  primary  responsibility  for 
managing  agency  information  resources: 

(2)  Ensure  that  the  information 
policies,  principles,  standards, 
guidelines,  rules,  and  regulations 
prescribed  by  OMB  are  implemented 
appropriately  within  the  agency; 

(3)  Develop  internal  agency 
information  policies  and  procedures  and 
oversee,  evaluate,  and  otherwise 
periodically  review  agency  information 
resources  management  activities  for 
conformity  with  the  policies  set  forth  in 
the  Circular; 

(4)  Develop  agency  policies  and 
procedures  that  provide  for  timely 
acquisition  of  required  information 
technology: 

(5)  Maintain  an  inventory  of  the 
agencies'  major  information  systems 
and  information  dissemination 
programs: 

(6)  Maintain  a  record  of  agency 
activities  in  accordance  with  the  Federal 
Records  Act  of  1950,  as  amended. 

(7)  Identify  to  the  Director,  OMB. 
statutory,  regulatory,  and  other 
impediments  to  efficient  management  of 


Federal  information  resources  and 
recommend  to  the  Director  legislation, 
policies,  procedures,  and  other  guidance 
to  improve  such  management; 

(B)  Assist  OMB  in  the  performance  of 
its  functions  under  the  Paperwork 
Reduction  Act,  including  making 
services,  personnel,  and  facilities 
available  to  OMB  for  this  purpose  to  the 
extent  practicable: 

(9)  Appoint  a  senior  official,  who  shall 
report  directly  to  the  agency  head,  to 
carry  out  the  responsibilities  of  the 
agency  under  the  Paperwork  Reduction 
Act.  The  head  of  the  agency  shall  keep 
the  Director,  OMB,  advised  as  to  the 
name,  title,  authority,  responsibilities, 
and  organizational  resourries  of  the 
senior  official.  For  purposes  of  this 
paragraph  military  departments  and  the 
Office  of  the  Secretary  of  Defense  may 
each  appoint  one  official. 

b.  Department  of  State.  The  Secretary 
of  State  shall: 

(1)  Advise  the  Director,  OMB,  on  the 
development  of  United  States  positions 
and  policies  on  international 
information  policy  issues  affecting 
Federal  government  information 
activities  and  ensure  that  such  positions 
and  policies  are  consistent  with  Federal 
information  policy; 

(2)  Ensure,  in  consultation  with  the 
Secretary  of  Commerce,  that  the  United 
Stales  is  represented  in  the  development 
of  international  information  technology 
standards,  and  advise  the  Director, 
OMB,  of  such  activities. 

c.  Department  of  Commerce.  The 
Secretary  of  Commerce  shall: 

(1)  Develop  and  issue  Federal 
Information  Processing  Standards  and 
guidelines  necessary  to  ensure  the 
efficient  and  effective  acquisition, 
management,  security,  and  use  of 
information  technology': 

(2)  Advise  the  Director,  OMB.  on  the 
development  of  policies  relating  to  the 
procurement  and  management  of 
Federal  telecommunications  resources; 

(3)  Provide  OMB  and  the  agencies 
with  scientific  and  technical  advisory 
services  relating  to  the  development  and 
use  of  information  technology; 

(4)  Conduct  studies  and  evaluations 
concerning  telecommunications 
technology,  and  concerning  the 
improvement,  expansion,  testing, 
operation,  and  use  of  Federal 
telecommunications  systems  and  advise 
the  Director,  OMB,  and  appropriate 
agencies  of  the  recom.mendations  that 
result  from  such  studies; 

(5)  Develop,  in  consultation  with  the 
Secretary  of  State  and  the  Director, 
OMB,  plans,  policies,  and  programs 
relating  to  international 
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telecommunications  issues  affecting 
government  information  activities; 

(6)  Identify  needs  for  standardization 
of  telecommunications  and  information 
processing  technology,  and  develop 
standards,  in  consultation  with  the 
Executive  Agent.  National 
Communications  System  and  the 
Administrator  of  General  Services,  to 
ensure  efficient  application  of  such 
technology; 

(7)  Ensure  that  the  P'ederal 
government  is  represented  in  the 
development  of  national  and.  in 
consultation  with  the  Secretary  of  State, 
international  mformation  technology* 
standards,  and  advise  the  Director, 
OMB,  of  such  activities. 

d.  General  Services  Administration 
(GSA/.  Tlie  Administrator  of  General 
Services  shall: 

(1)  Advise  the  Director.  ONIB.  and 
agency  heads  on  matters  affecting  the 
procurement  of  information  technology: 

(2)  Coordinate  and,  when  required, 
provide  for  the  purchase,  lease,  and 
maintenance  of  information  technology 
required  by  Federal  agencies; 

(3)  Develop  criteria  for  timely 
procurement  of  mformation  technology 
and  delegate  procurement  authority  to 
agencies  that  comply  with  the  criteria; 

(4)  Provide  guidelines  and  regulations 
for  Federal  agencies  on  the  acquisition, 
use,  maintenance,  and  disposition  of 
information  technology; 

(5)  Develop  policies  and  guidelines 
that  facilitate  the  sharing  of  information 
technology  among  agencies  as  required 
by  this  Circular; 

(ti|  Review  agencies'  information 
resources  management  activities  to  meet 
the  objectives  of  the  triennial  reviews 
required  by  the  Paperwork  Reduction 
Act  and  report  the  results  to  the 
Director.  OMB: 

(7)  Manage  the  Automatic  Data 
Processing  Fund  and  the  Federal 
Telecommunications  Fund  in 
accordance  with  the  Federal  Property 
and  Administrative  Services  Act.  as 
amended; 

(81  Establish  procedures  for  approval, 
implementation,  and  dissemination  of 
Federal  telecommunications  standards 
and  guidelines  and  for  implementation 
of  Federal  Information  Processing 
Standards. 

e.  National  Communications  System. 
The  Executive  Agent.  National 
Comm.unications  System,  shall  develop, 
in  consultation  with  the  Administrator 
of  General  Services,  uniform  Federal 
telecommunications  standards  and 
guidelines  to  ensure  national  security, 
emergency  preparedness,  and  continuity 
of  government. 


f.  Office  of  Personnel  Management. 
The  Director.  Office  of  Personnel 
Management,  shall: 

(1)  Develop  and  conduct  training 
programs  for  Federal  personnel  on 
information  resources  management, 
including  end  user  computing; 

(2)  Evaluate  periodically  future 
personnel  management  and  staffing 
requirements  for  Federal  information 
resources  management: 

(3)  Establish  personnel  security 
policies  and  develop  training  programs 
for  Federal  personnel  associated  with 
the  design,  operation,  or  maintenance  of 
infonT.at:on  systems. 

g.  National  Archives  and  Records 
AdmiQistrction.  The  Archivist  of  the 
United  Sthtes  shall: 

(1)  Administer  the  Federal  records 
management  program  in  accordance 
with  the  National  Archives  and  Records 
Act: 

(2)  Assist  the  Director.  O.MB,  in 
developing  standards  and  gu.delines 
relating  to  the  records  management 
program.  « 

h.  Office  of  Management  and  Budget. 
The  Director  of  the  Office  of 
Management  and  Budget  will: 

(1)  Provide  overall  leadership  and 
coordination  of  Federal  information 
resources  m.anagement  within  the 
Executive  Br;;nch; 

(2)  Serve  as  the  President's  principal 
adviser  on  procurement  and 
management  of  Federal 
telecommunications  systems,  and 
develop  and  establish  policies  for 
procurement  and  management  of  such 
systems; 

(3)  Issue  policies,  procedures,  and 
guidelines  to  assist  agencies  in 
achieving  integrated,  effective,  and 
efficient  information  resources 
management; 

(4)  Initiate  and  review  proposals  for 
changes  in  legislation,  regulations,  and 
agency  procedures  to  improve  Federal 
information  resources  management 

(5)  Review  and  approve  or  disapprove 
agency  proposals  for  collection  of 
information  from  the  public,  as  defined 
in  5  CFR  1320.7: 

(6)  Develop  and  publish  annually,  in 
consultation  with  the  Administrator  of 
General  Ser\  ices,  a  five-year  plan  for 
meeting  the  information  technology 
needs  of  the  Federal  government; 

(7)  Evaluate  agencies'  information 
resources  management  and  identify 
cfdss-cutting  information  policy  issues 
through  the  review  of  agency 
informatiun  programs,  information 
collection  budgets,  information 
technology  acquisition  plans,  fiscal 
budgets,  and  by  other  means: 

(8)  Provide  policy  oversight  for  the 
Federal  records  management  function 


conducted  by  the  National  Archives  and 
Records  .Administration  and  coordinate 
records  management  policies  and 
programs  with  other  information 
activities; 

(9)  Review,  with  the  advice  and 
assistance  of  the  Administrator  of 
General  Services,  selected  agencies' 
information  resources  management 
activities  to  meet  the  objectives  of  the 
triennial  reviews  required  by  the 
Paperwork  Reduction  Act; 

(10)  Re\iew  agencies'  policies, 
practices,  and  program.s  pertaining  to 
the  security,  protection,  sharing,  and 
disclosure  of  information,  in  order  to 
ensure  compliance  with  the  Privacy  Act 
and  related  statutes; 

(11)  Resolve  information  technology 
procurement  disputes  between  agencies 
and  the  General  Services 
Administration  pursuant  to  section  111 
of  the  Federal  Property  and 
Administrative  Services  Act; 

(12)  Re\  iew  proposed  U.S. 
government  position  and  policy 
statements  on  international  issues 
affecting  Federal  government 
information  activities  and  advise  the 
Secretary  of  State  as  to  the;r 
consistency  with  Federal  information 
policy. 

\o' Oversight.  The  Director.  OMB.  will 
use  information  technology  planning 
reviews,  fiscal  budget  reviews, 
information  collection  budget  reviews, 
management  reviews,  GSA  reviews  of 
agency  information  resources 
management  activities,  and  such  other 
measures  as  he  deems  necessary  to 
evaluate  the  adequacy  and  efficiency  of 
each  agency's  information  resources 
management  and  compliance  with  this 
Circular. 
Appendix  I:  Federal  Agency 

Responsibilities  for  Maintaining 

Records  about  Individuals 
Appendix  11:  Cost  Accounting.  Cost 

Recovery,  and  hiieragency  Sharing  of 

Information  Technology  Facilities 
Appendix  III:  Security  of  Federal 

Automated  Information  Systems 
David  A.  Slockmdn 
Director. 

.Appendix  I — Federal  .Agencv 
Responsibilities  for  Maintaining  Records 
about  Individuals 

1.  Purpose  and  Scope.  This  appendix 
describes  agency  responsibilities  for 
implementing  the  Privacy  Act  of  1974.  5 
U.S.C.  552a  as  amended  (hereinafter 
"\\te  Act").  It  applfes  to  all  agencies 
subject  to  the  Ac\.  The  appendix 
constitutes  a  revision  to  procedures 
formerly  contamed  in  OMB  Circular  No. 
A-108,  now  rescinded. 

2.  Definitions. 
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a.  The  terms  "agency,"'  "individual," 
"maintain,"  "record,"  "sv-stem  of 
records."  and  "routine  use."  as  used  in 
this  appendix,  are  defined  in  the  Act  (5 
U.S.C.  552a(a|). 

b.  The  term  "minor  change  to  a  system 
of  records"  means  a  change  that  does 
not  significantly  change  the  system:  that 
is.  docs  not  affect  the  character  or 
purpose  of  the  system  and  does  n(jt 
affect  the  ability  of  an  individual  to  gain 
access  to  his  or  her  record  or  to  any 
information  pertaining  to  him  or  her 
which  is  contained  in  the  system:  e.g., 
changing  the  title  of  the  system 
manager. 

3.  A'^si^^nment  of  Responsibilities. 

a.  All  Fe'-^ral  Agencies.  In  addition  to 
meeting  thf;  agency  requirements 
contained  in  the  Act.  and  the  specific 
reporting  requirements  detailed  in  this 
appendix,  the  head  of  each  agency  shall 
ensure  that  the  following  reviews  are 
conducted  as  often  as  specified  below, 
and  be  prepared  to  report  to  the 
Director,  OMB,  the  results  of  such 
reviews  and  the  corrective  action  taken 
to  resolve  problems  uncovered.  The 
head  of  each  agency  shall: 

(1)  Section  (w)  Contracts.  Review 
every  five  years  a  random  sample  of 
agency  contracts  that  provide  for  the 
maintenance  of  a  system  of  records  on 
behalf  of  the  agency  to  accomplish  an 
agency  function,  in  order  to  ensure  that 
the  wording  of  each  contract  makes  the 
provisions  of  the  Act  apply,  (."i  U.S.C 
552a(m](l)) 

(2)  Recordkeeping  Practices.  Review 
annual  agency  recordkeeping  and 
disposal  policies  and  practices  in  order 
to  assure  compliance  with  the  Act. 

(3)  Routine  Use  Disclosures.  Review 
every  three  years  the  routine  use 
disclosures  associated  with  each  system 
of  records  in  order  to  ensure  that  the 
recipient's  use  of  such  records  continues 
to  be  compatible  with  the  purpose  for 
which  the  disclosing  agency  originally 
collected  the  information. 

(4)  Exemption  of  Systems  of  Records. 
Review  every  three  years  each  system 
of  records  for  which  an  exemption  from 
any  provision  of  the  .Act  has  been 
asserted  in  order  to  determine  whether 
such  exemption  is  still  needed. 

(5)  Matching  Programs.  Review 
annually  each  ongoing  matching 
program  in  which  the  agency  has 
participated  during  the  year,  either  as  a 
source  or  as  a  matchmg  agency,  in  order 
to  ensure  that  the  requirements  of  the 
Act,  the  OMB  Matchmg  Guidelines,  and 
the  OMB  Model  Control  System  and 
Checklist  have  been  met. 

(6)  Privacy  Act  Training.  Review 
annually  agency  training  practices  in 
order  to  ensure  that  all  agency 
personnel  are  familiar  with  the 


requirements  of  the  Act,  with  the 
agency's  im.plementing  regulation,  and 
with  any  special  requirements  that  their 
specific  jobs  entail. 

(7)  Violations.  Review  annually  the 
actions  of  agency  personnel  that  have 
resulted  either  in  the  agency  bemg  found 
civilly  liable  under  section  (g)  of  the  Act, 
or  an  employee  being  found  criminally 
liable  under  the  provisions  of  section  (i) 
of  the  Act,  in  order  to  determine  the 
extent  of  the  problem  and  to  find  the 
most  effective  way  to  prevent 
recurrences  of  the  problem. 

b.  Department  of  Commerce.  The 
Secretary  of  Commerce  shall,  consistent 
with  guidelines  issued  by  the  Director, 
OMB,  develop  and  issue  standards  and 
guidelines  for  assuring  the  security  of 
automated  information  systems. 

c.  General  Services  Administration. 
The  Administrator  of  General  Services 
shall,  consistent  with  guidelines  issued 
by  the  Director,  OMB,  issue  instructions 
on  what  agencies  must  do  in  order  to 
comply  with  the  requirements  of  section 
(m)  of  the  Act  when  contracting  for  the 
operation  of  a  system  of  records  to 
accomplish  an  agency  purpose. 

d.  Office  of  Personnel  Management. 
The  Director  of  the  Office  of  Personnel 
Management  shall,  consistent  with 
guidelines  issued  by  the  Director,  OMB: 

(1)  Develop  and  maintain 
governmentwide  standards  and 
procedures  for  civilian  personnel 
information  processing  and 
recordkeeping  directives  to  assure 
conformance  with  the  Act. 

(2)  Develop  and  conduct  training 
programs  for  agency  personnel, 
including  both  the  conduct  of  courses  in 
various  substantive  areas  (e.g.,  legal, 
administrative,  information  technology) 
and  the  development  of  materials  that 
agencies  can  use  in  their  owm  courses. 
The  assignment  of  this  responsibility  to 
OPM  does  not  affect  the  responsibility 
of  individual  agency  heads  for 
developing  and  conducting  training 
programs  tailored  to  the  specific  needs 
of  their  own  personnel. 

e.  National  Archives  and  Records 
Administration.  The  Archivist  of  the 
United  States  shall,  consistent  with 
guidelines  issues  by  the  Director.  OMB: 

(1)  Issue  instructions  on  the  format  of 
the  agency  notices  and  rules  required  to 
be  published  under  the  Act. 

(2)  Compile  and  publish  annually  the 
rules  promulgated  under  5  U.S.C.  552a(n 
and  agency  notices  published  under  5 
U.S.C.  552a{e](4)  in  a  form  available  to 
the  public. 

(3)  Issue  procedures  governing  the 
transfer  of  records  to  Federal  Records 
Centers  for  storage,  processing,  and 
servicing  pursuant  to  44  U.S.C.  3103.  For 
purposes  of  the  Act,  such  records  are 


considered  to  be  maintained  by  the 
agency  that  deposited  them.  The 
Archivist  may  disclose  deposited 
records  only  according  to  the  access 
rules' established  by  the  agency  that 
deposited  them. 

(4)  Provide  annually  to  the  Director. 
O.MB,  a  listing  of  Privacy  Act 
publication  activities,  for  the  previous 
calendar  year,  of  each  agency  subject  to 
the  Act.  This  listing  shall  include  the 
number  of  new  systems  of  records 
published,  the  number  of  amended 
systems,  the  number  of  exemptions,  and 
the  number  of  uses. 

f.  Office  of  Management  and  Budget. 
The  Director  of  the  Office  of 
Management  and  Budget  will: 

(1)  Issue  guidelines  and  directives  to 
the  agencies  to  implement  the  Act. 

(2)  Assist  the  agencies,  at  their 
request,  in  implementing  their  Privacy 
Act  programs. 

(3)  Review  the  new  and  altered 
system  reports  agencies  submit  pursuant 
to  section  (o)  of  the  Act. 

(4)  Compile  the  annual  report  of  the 
President  to  the  Congress  in  accordance 
with  section  (p)  of  the  Act. 

4.  Reporting  Requirements. 

a.  Privacy  Act  Annual  Reports. 
Agencies  shall  submit  a  Privacy  Act 
Annual  Report  to  the  Director,  OMB, 
covering  their  Privacy  Act  activities  for 
the  calendar  year.  The  format  and 
timing  of  the  report  will  be  established 
by  the  Director,  OMB.  (5  U.S.C.  552a 
(P)). 

b.  New  and  Altered  System  Reports. 
The  Act  requires  agencies  to  publish 
notices  in  the  Federal  Register 
describing  new  or  altered  systems  or 
record*  and  to  submit  reports  on  these 
systems  to  the  Director,  OMB,  and  to  the 
Congress. 

(1)  Altered  System  of  Records.  Minor 
changes  to  systems  of  records  need  not 
be  reported.  The  following  changes  are 
those  for  which  a  report  is  required: 

(a)  An  increase  or  change  in  the 
number  of  types  of  individuals  on  whom 
records  are  maintained.  For  example,  a 
decision  to  expand  a  system  that 
originally  covered  only  residents  of 
public  housing  in  major  cities  to  cover 
such  residents  nationwide  would  require 
a  report.  Increases  attributable  to 
normal  growth  should  not  be  reported. 

(b) A  change  that  expands  the  types 
or  categories  of  information  maintained. 
For  example,  a  personnel  file  that  has 
been  expanded  to  include  medical 
records  would  require  a  report. 

(c)  A  change  that  alters  the  purpose 
for  v,?hich  the  information  is  used. 

(d)  A  change  to  equipment 
configuration  (either  hardware  or 
software)  that  creates  substantially 
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greater  access  to  the  records  in  thu 
systems.  For  example,  locating 
interactive  terminals  at  regional  offices 
for  accessing  a  system  formerly 
accessible  only  at  the  headquarters 
would  require  a  report. 

(e)  The  addition  of  an  exemption 
(pursuant  to  sections  (j)  or  (k)  of  the 
Act).  Note  that,  in  submitting  a 
rulemaking  for  an  exemption  as  part  of  a 
report  of  a  new  or  altered  system, 
agencies  will  meet  the  reporting 
requirements  of  Executive  Order  12291 
and  need  not  make  a  separate 
submission  under  that  order. 
When  an  agency  makes  a  change  to  an 
information  technology  installation, 
telecommunication  network,  or  any 
other  general  changes  in  information 
collection,  processing,  dissemination,  or 
storage  that  affect  multiple  systems  of 
records,  it  may  submit  a  single 
consolidated  new  or  altered  system 
report,  with  changes  to  existing  notices 
and  supporting  documentation  included 
in  the  submission. 

(2)  Contents  of  the  Report.  The  report 
for  a  new  or  altered  system  has  three 
elements:  a  transmittal  letter,  a 
narrative  statement,  and  supporting 
documentation  that  includes  a  copy  of 
the  proposed  Federal  Register  notice. 
There  is  no  prescribed  format  for  either 
the  letter  or  the  narrative  statement.  The 
notice  must  appear  in  the  format 
prescribed  by  the  Office  of  the  Federal 
Register's  Document  Drafting 
Handbook. 

(a)  Transmittal  Letter.  The  transmittal 
letter  should  be  signed  by  the  senior 
agency  official  responsible  for 
implementation  of  the  Act  within  the 
agency  and  should  contain  the  name 
and  telephone  number  of  the  individual 
who  can  best  answer  questions  about 
the  system.  The  letter  should  contain  the 
agency's  assurance  that  the  proposed 
system  does  not  duplicate  any  existing 
agency  systems.  It  should  also  state  that 
a  copy  of  the  report  has  been  distributed 
to  the  Speaker  of  the  House  and  the 
President  of  the  Senate  as  the  Act 
requires.  The  letter  may  also  include 
requests  for  waiver  of  the  reporting  time 
period. 

(b)  Narrative  Statement,  the  narrative 
statement  should  be  brief.  It  should 
make  reference,  as  appropriate,  to 
information  in  the  supporting 
documentation  rather  than  restating 
such  information.  The  statement  should: 

(7)  Identify  the  authority  under  which 
the  system  is  maintained.  The  agency 
should  avoid  citing  housekeeping 
statutes,  but  rather  cite  the  underlying 
programmatic  authority  for  collecting, 
maintaining,  and  using  the  information. 
When  the  system  is  being  operated  to 


support  an  agency  housekeeping 
program,  e.g..  a  carpool  locator,  the 
agency  may,  however,  cite  a  general 
housekeeping  statute  that  authorizes  the 
agency  head  to  keep  such  records  as  are 
necessary. 

[L']  Provide  the  agency's  evaluation  of 
the  probable  or  potential  effects  of  the 
proposal  on  the  privacy  of  individuals. 

[3]  Describe  the  relationship  of  the 
proposal,  if  any.  to  the  other  branches  of 
the  Federal  Government  and  to  State 
and  local  governments. 

(,^1  Pnnide  a  brief  description  of  the 
steps  taken  by  the  agency  to  minimize 
the  risk  of  unauthorized  access  to  the 
system  of  records.  A  more  detailed 
assessm.ent  of  the  risks  and  specific 
administrative,  technical,  procedural, 
and  physical  safeguards  established 
shall  be  made  available  to  0MB  upon 
request. 

(5)  Explain  how  each  proposed  routing 
use  satisfies  the  compatability 
requirement  of  subsection  (a)(7)  of  the 
Act. 

(c)  Supporting  Documentation.  Attach 
the  following  to  all  new  or  altered 
system  reports: 

(7)  An  advance  copy  of  the  new  or 
altered  system  notice  (consistent  with 
the  provisions  of  5  U.S.C.  552a(e)(4))  that 
the  agency  proposes  to  publish  for  the 
new  or  altered  system.  For  proposed 
altered  systems  the  documentation 
should  be  in  the  same  form  as  the 
agency  proposes  to  publish  in  the  public 
notice. 

[2]  An  advance  copy  of  any  new  rules 
or  changes  to  published  rules  (consistent 
with  the  provision  of  5  USC  552a(n,  (j), 
and  (k))  that  the  agency  proposes  to 
issue  for  the  new  or  altered  system.  If  no 
changes  to  existing  rules  are  required, 
the  report  shall  so  state.  Proposed 
changes  to  existing  rules  shall  be 
provided  in  the  same  form  as  the  agency 
proposes  to  publish  for  formal 
rulemaking. 

[3]  0MB  control  numbers,  expiration 
dates,  and  titles  of  any  0MB  approved 
information  collection  requirements 
contained  in  the  system  of  records.  If  the 
request  for  0MB  clearance  of  an 
information  collection  is  pending,  the 
agency  may  simply  state  the  title  of  the 
collection  and  the  date  it  was  submitted 
for  OMB  clearance. 

(3)  Timing  and  Distribution  for 
Submitting  New  and  Altered  System 
Reports.  Submit  reports  on  new  and 
'  altered  system.s  of  records  not  later  than 
t)0  days  prior  to  establishment  of  a  new 
system  or  the  implementation  of  an 
a'ltered  system  (5  U.S.C.  552a(o)).  Submit 
three  copies  of  each  report  to: 
President  of  the  Senate.  Washington. 
D.C.  20510 


Speaker  of  the  House  of 

Representatives.  Washington.  D.C. 

20515 
Administrator.  Office  of  Information  and 

Regulatory  Affairs.  Office  of 

Management  and  Budget.  Washington. 

DC.  20503 

Agencies  may  assume  that  OMB 
concurs  in  their  proposal  if  OMB  has  not 
commented  w.thin  60  days  from  the  date 
the  transmittal  letter  was  signed. 
Agencies  may  publish  system  and 
routine  use  notices  as  well  as  exemption 
rules  in  the  Federal  Register  at  the  same 
time  that  they  send  the  new  or  altered 
system  report  to  OMB  and  the  Congress. 
The  60  day  period  for  OMB  and 
Congressional  review  and  the  30  day 
notice  and  comment  period  for  routine 
uses  and  exemptions  will  then  run 
concurrently. 

|4)  Waivers  of  Report  Time  Period. 
The  Director,  OMB.  may  grant  a  waiver 
of  the.60  day  period  if  the  agency  asks 
for  the  waiver  and  can  demonstrate 
compelling  reasons.  Agencies  may 
assume  that  OMB  concurs  in  their 
request  if  OMB  has  not  commented 
within  30  days  of  the  date  the 
transmittal  letter  was  signed.  When  a 
waiver  is  granted,  the  agency  is  not 
thereby  relieved  of  any  other 
responsibility  or  liability  under  the  Act. 
Note  that  OMB  cannot  waive  time 
periods  specifically  established  by  the 
Act.  Agencies  will  still  have  to  meet  the 
statutory  notice  and  comment  periods 
required  for  establishing  a  routine  use  or 
claiming  an  exemption. 

.Appendix  II — Cost  .Accounting.  Cost 
Recovery,  and  Interagency  Sharing  of 
Information  Technology  Facihties 

1.  Purpose. 

This  appendix  establishes  procedures 
for  cost  accounting,  cost  recovery .  and 
interagency  sharing  of  Federal 
information  techno!og\'  facilities.  The 
appendix  revises  procedures  formerly 
contained  in  O.MB  Circular  ,\"o.  A-121. 
now  rescinded. 

2.  .Applicability. 

This  appendix  applies  to  all 
information  technology  facilities  that  are 
operated  by.  or  on  behalf  of.  a  Federal 
agency:  provide  service  to  more  than 
one  user;  operate  one  or  more  general 
management  com.puters:  and  have 
obligations  in  excess  of  $100,000  per 
year. 

3.  Definitions. 

a.  The  term  "information  technology 
facility"  means  an  organizationally 
defined  set  of  personnel,  hardware, 
software,  and  physical  facilities,  a 
primary  function  of  whir.h  is  the 
operation  of  information  technology.  An 
information  technology  facility  includes: 
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(1)  The  personnel  who  operate 
computers  or  telecommunications 
systems;  develop  or  maintain  software; 
provide  user  liaison  and  training; 
schedule  computers,  prepare  and  control 
input  data;  control,  reproduce,  and 
distribute  output  data;  maintain  tape 
and  disk  libraries;  provide  security, 
maintenance,  and  custodial  services; 
and  directly  manage  or  provide  direct 
administrative  support  to  personnel 
engaged  in  these  activities. 

(2)  The  owned  or  leased  computer  and 
telecommunications  hardware,  including 
central  processing  units;  associated 
peripheral  equipment  such  as  disk 
drives,  tape  drives,  drum  storage, 
printers,  card  readers,  and  consoles: 
data  entry  equipment;  data 
reproduction,  decollation,  booking,  and 
binding  equipment;  telecommunications 
equipment  used  for  the  transfer  of  data 
between  remote  sites  and  the  facility 
including  telecommunications  control 
units,  terminals,  modems,  and  dedicated 
telephone  lines. 

(3)  The  software,  including  operating 
system  software,  utilities,  sorts, 
language  processors,  access  methods, 
data  base  processors,  and  other  similar 
multi-user  software  required  by  the 
facility  for  support  of  the  facility  and/or 
for  general  use  by  users  of  the  facility. 
All  software  acquired  or  maintained  by 
users  of  the  facility  is  excluded. 

(4)  The  physical  facihties.  including 
computer  rooms;  tape  and  disk  libraries; 
stockrooms  and  warehouse  space;  office 
space;  physical  fixtures. 

b.  The  term  "full  costs'"  menns  all 
significant  expenses  incurred  in  the 
operation  of  an  information  technology 
facility.  The  following  cost  elements  are 
included: 

(1)  Personnel,  including  salaries, 
overiime,  and  fringe  benefits  of  civilian 
and  military  personnel;  training:  and 
travel. 

(2)  Equipment,  including  depreciation 
for  owned,  capitalized  equipment;  rental 
costs;  lease  costs:  and  direct  expenses 
for  noncapitalized  equipment. 

(3)  Software,  including  depreciation 
for  capitalized  costs  of  developing, 
convertmg,  or  acquiring  software;  rental 
costs  for  software;  and  direct  expenses 
for  noncapitalized  acquisition  of 
software. 

(4)  Supplies,  including  office  supplies; 
data  processing  materials:  and 
miscellaneous  expenses. 

(5)  Contracted  ser\ires,  including 
technical  and  consulting  services; 
equipment  maintenance:  data  entry 
support;  operations  support:  facilities 
management;  maintenance  of  software: 
and  telecommunications  network 
services. 


(6)  Space  occupancy,  including  rental 
and  lease  of  buildings,  general  office 
furniture,  and  equipment:  building 
maintenance;  heating,  air  conditioning 
and  other  utilities:  telephone  services; 
and  building  security  and  custodial 
services. 

(7)  Intra-agency  services,  including  the 
costs  of  normal  agency  support  services, 
that  are  paid  by  the  installation. 

(8)  Interagency  services,  including  the 
costs  of  services  provided  by  other 
agencies  and  departments,  that  are  paid 
by  the  installation. 

c.  The  term  "user  "  means  an 
organizational  or  programmatic  entity 
that  receives  service  from  an 
information  technology  facility.  A  user 
may  be  either  internal  or  external  to  the 
agency  organization  responsible  for  the 
facility. 

d.  The  term  "general  management 
computer"  means  a  digital  computer  that 
is  used  for  any  purpose  other  than  as  a 
part  of  a  process  control  system,  space 
system,  mobile  system,  or  a  system 
meeting  one  of  the  exclusions  identified 
in  the  Department  of  Defense 
Authorization  Act  of  1982. 

4.  Cost  Accounting,  Cost  Recovery, 
and  Interagency  Sharing  for  Information 
Technology  Facilities. 

a.  Interagency  Sharing.  Agencies 
shall: 

(1)  Share  their  information  technology 
facilities  with  users  from  other  agencies 
to  the  maximum  extent  feasible. 

(2)  Document  sharing  arrangements, 
where  the  total  annual  rf>imbursement 
exceeds  $500,000.  with  individual 
written  agreements  that  identify: 

(a)  Services  available  for  sharing: 

(b)  Service  priority  procedures  and 
terms  (e.g.,  quality  performance 
standards)  to  be  provided  to  each  user; 

(c)  Prices  to  be  charged  for  providing 
services: 

(d)  Reimbursement  arrangements  for 
services  provided; 

(e)  Arrangements  for  terminating  the 
sharing  agreement: 

(3)  Provide  standard  terms  and 
conditions  to  users  obtaining  similnr 
services  insofar  as  possible. 

(4)  Use  such  sharing  arrangements, 
when  fully  documented  and  part  of  a 
formal  sharing  program,  in  justifications 
to  0MB  for  resource  requests  and 
allocations  only  where  exceptional 
circumstances  preclude  the  user  agency 
from  using  alternative  sources. 

b.  Cost  Accounting.  Agencies  shall: 
(1)  Assure  that  agency  cost  accounting 

procedures  are  consistent  with  the 
Federal  Government  Accounting 
Pamphlet  No.  4.  "Guidelines  for 
Accounting  for  Automatic  Data 
Processing"  (U.S.  General  Accounting 
Office,  1978),  for  the  operation  of 


information  technology  facilities  where 
estimated  full  costs  exceed  $3  million 
per  year 

(2)  Make  annual  estimates,  using  cost 
finding  techniques,  of  the  full  costs  of 
operating  facilities  where  estimated 
costs  are  less  than  $3  million  per  year. 

c.  User  Cost  Distribution  System. 
Agencies  shall  implement  a  user  cost 
system  to  distribute  the  full  cost  of 
providing  services.  The  user  cost  system 
will: 

(1)  Be  consistent  with  guidance 
provided  in  the  Federal  Government 
Accounting  Pamphlet  No.  4  and  in  the 
Federal  Information  Processing 
Standards  Publication  No.  96. 
"Guidelines  for  Developing  and 
Implementing  a  Charging  System  for 
Data  Processing  Services"  (National 
Bureau  of  Standards,  Department  of 
Commerce.  1982). 

(2)  Price  each  service  provided  by  the 
facility  to  the  users  of  that  service  on  an 
equitable  cost  sharing  basis 
commensurate  with  the  amount  of 
resources  required  to  provide  that 
service  and  the  priority  of  service 
provided.  The  cost  of  individual 
transactions  may  be  estimated  provided 
that  they  are  periodically  reconciled  to 
assure  that  the  full  costs  of  operations 
are  equitably  allocated  among  all  users. 
Fixed  price  arrangements  for  services 
during  a  specified  period  of  time  are 
permissable  provided  that  such  prices 
are  periodically  adjusted  to  assure  an 
equitable  allocation  of  costs. 

(3)  Directly  distribute  to  the  recipient 
of  the  services  the  full  costs  of  dedicated 
services,  including  application  systems 
developed  and  maintained;  software 
unique  to  a  single  application;  and 
remote  terminals  and  modems. 

d.  Cost  Recovery.  Agencies  shall: 

(1)  Submit  periodic  statements  to  all 
users  of  agency  information  technology 
facilities  specifying  the  costs  of  services 
provided: 

(2)  Recover  full  costs  from  Federal 
users  of  the  facility:  and 

(3)  Recover  costs  from  nonfederal 
users  of  the  facilities  consistent  with 
OMB  Circular  No.  A-25. 

e.  Accounting  for  Reimbursements 
Received.  Agencies  shall: 

(1)  Reduce  agency  budget  and 
appropriation  requests  by  the  amount  of 
planned  reimbursements  from  shared 
information  technology  facilities; 

(2)  Prepare,  at  the  close  of  each  fiscal 
year  a  report  that  documents  in  the 
agency's  official  records  the  full  cost  of 
operating  information  technology 
facilities  that  recover  more  than  $500,000 
per  year  from  sharing  reimbursements. 
The  report  should  document  past  year 
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costs  and  provide  estimates  for  the 
current  and  budget  years; 

(3)  Deposit  to  the  U.S.  Treasury  as 
miscellaneous  receipts  the  excess  of 
reimbursements  over  full  costs  in  any 
fiscal  year:  and 

(4)  Use.  at  agency  discretion,  the 
portion  of  reimbursements  arising  from 
equipment  and  software  depreciation  for 
the  replacement  and  augmentation  of 
information  technology  capital  assets, 
provided  such  usage  is  specifically 
approved  as  part  of  the  budget  and 
appropriation. 

5.  Selection  of  Information 
Technology  Facilities  to  Support  New 
Applications.  In  selecting  information 
technology  facilities  to  support  new 
applications,  agencies  shall  establish  a 
management  control  procedure  for 
determining  which  facility  will  be  used 
to  support  each  significant  application. 
This  procedure  shall  ensure  that: 

(a)  All  alternative  facilities  are 
considered,  including  other  Federal 
agency  and  nonfederal  facilities  and 
services; 

(b)  Agency  rules  do  not  require  that 
priority  be  given  to  the  use  of  in-house 
facilities; 

(c)  The  user  of  the  application  has 
primary  responsibility  for  selecting  the 
facility;  and 

(d)  Each  selection  decision  is 
documented  in  the  agency's  official 
records. 

6.  Assignment  of  Responsibilities. 

a.  All  Federal  Agencies.  The  head  of 
each  agency  shall: 

(1)  Establish  policies  and  procedures 
and  assign  responsibilities  to  implement 
the  requirements  of  this  appendix:  and 

(2)  Ensure  that  contracts  awarded  for 
the  operation  of  compliance  with  the 
requirements  of  this  appendix. 

b.  General  Services  Administration. 
The  Administratior  of  General  Services 
shall: 

(1)  Ensure  that  information  technology 
facilities  designated  as  Federal  Data 
Processing  Centers  comply  with  the 
procedures  established  by  this 
appendix; 

(2)  Ensure  that  provisions  consistent 
with  this  appendix  are  included  in 
contracts  for  the  operation  of 
information  technology  facilities  when 
acquiring  services  of  behalf  of  an 
agency: 

7.  Implementation  Requirements. 
Agencies  shall  implement  the 

provisions  of  this  appendix  within  180 
days  of  the  publicatftfcof  this  Jgfrcular. 

Appendix  III — Security  of  Federal 
Automated  Information  Systems 

1.  Purpose.  This  appendix  establishes 
a  minimum  set  of  controls  to  be  included 
in  Federal  automated  information 


systems  security  programs;  assigns 
responsibilities  for  the  security  of 
agency  automated  information  systems; 
and  clarifies  the  relationship  between 
such  agency  security  programs  and 
internal  control  systems  established  in 
accordance  with  0MB  Circular  No.  A- 
123,  Internal  Control  Systems.  The 
appendix  revises  procedures  formerly 
contained  in  Transmittal  Memorandum 
No.  1  to  OMB  Circular  No.  A-71.  now- 
rescinded,  and  incorporates  provisions 
from  applicable  national  security 
directives. 

2.  Definitions. 

a.  The  term  "automated  information 
system"  means  an  information  system 
(defined  in  section  6d  of  the  Circular) 
that  is  automated. 

b.  The  term  "information  technology 
installation"  means  one  or  more 
computer  or  office  automation  systems 
including  related  telecommunications, 
peripheral  and  storage  units,  central 
processing  units,  and  operating  and 
support  system  software.  Information 
technology  installations  may  range  from 
information  technology  facilities  such  as 
large  centralized  computer  centers  to 
individual  stand-alone  microprocessors 
such  as  personal  computers. 

c.  The  term  "sensitive  data"  means 
data  that  require  protection  due  to  the 
risk  or  magnitude  or  loss  or  harm  that 
could  result  from  inadvertent  or 
deliberate  disclosure,  alteration,  or 
destruction  of  the  data.  The  term 
includes  records  about  individuals 
requiring  protection  under  the  Privacy 
Act.  proprietary  data,  and  data  not 
releasable  under  the  Freedom  of 
Information  Act,  as  well  as  agency  data 
that  affect  the  agency's  mission. 

d.  The  term  "sensitive  application  ' 
means  an  application  of  information 
technology  that  requires  protection 
because  it  processes  sensitive  data,  or 
because  of  the  risk  and  magnitude  of 
loss  or  harm  that  could  result  from 
improper  operation  or  deliberate 
manipulation  of  the  application. 

e.  The  term  "  security  specifications" 
means  a  detailed  description  of  the 
safeguards  required  to  protect  a 
sensitive  application. 

3.  Automated  Information  Systems 
Security  Programs.  Agencies  shall 
assure  an  adequate  level  of  security  for 
all  agency  automated  information 
systems,  whether  maintained  in-house 
or  commercially.  Specifically,  agencies 
shall: 

— Assure  that  automated  information 

systems  operate  effectively  and 

accurately; 
— Assure  that  there  are  appropriate 

technical,  personnel,  administrative, 

environmental,  and 


telecommunications  safeguards  in 
automated  informations  systems:  and 
— Assure  the  continuity  of  operation  of 
automated  information  systems  that 
support  critical  agency  functions. 
Agencies  shall  implement  an  automated 
information  systems  security  program, 
including  the  preparation  of  policies, 
standards,  and  procedures.  This 
program  will  be  consistent  with 
governmentwide  policies,  procedures, 
and  standards  issued  by  the  Office  of 
Management  and  Budget,  the 
Department  of  Commerce,  the 
Department  of  Defense,  the  General 
Services  Administration,  and  the  Office 
of  Personnel  Management.  Agency 
programs  shall,  at  a  minimum,  include 
three  primary  elements:  applications 
security,  personnel  security,  and 
information  technology  installation 
security, 
a.  Applications  Security. 
(1)  Management  Control  Process  and 
Sensitivity  Evaluation.  Agencies  shall 
establish  a  management  control  process 
to  assure  that  appropriate 
administrative,  physical,  and  technical 
safeguards  are  incorporated  into  all  new 
applications,  and  into  significant 
modifications  to  existing  applications. 
Management  officials  who  are  the 
primary  users  of  applications  should 
evaluate  the  sensitivity  of  new  or 
existing  applications  being  substantially 
modified.  For  those  applications 
considered  sensitive,  the  management 
control  process  shall,  at  a  minimum, 
include  security  specifications  and 
design  reviews  and  systems  tests. 

(a)  Security  Specifications.  Agencies 
shall  define  and  approve  security 
requirements  and  specifications  prior  to 
acquiring  or  starting  formal 
development  of  the  applications.  The 
results  of  risk  anahses  performed  at  the 
information  technology  installation 
where  the  applications  will  be 
processed  should  be  taken  into  account 
when  defining  and  approving  security 
specifications  for  the  applications.  Other 
vulnerabilities  of  the  applications,  such 
as  in  telecommunications  links,  shall 
also  be  considered  in  defining  security 
requirements.  The  views  and 
recommendations  of  the  info.'-mation 
technology  user  organization,  the 
information  technology  installation,  and 
the  individual  responsible  for  security  at 
the  installation  shall  be  considered  prior 
to  the  approval  of  security  specifications 
for  the  applications. 

(b)  Design  Reviews  and  System  Tests. 
Agencies  shall  conduct  and  approve 
design  reviews  and  system  tests,  prior  to 
placing  the  application  into  operation,  to 
assure  the  proposed  design  meets  the 
approved  security  specifications.  The 
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objective  of  the  system  tests  should  be 
to  verify  that  required  administrative, 
technical,  and  physical  safeguards  are 
operationally  adequate.  The  results  of 
the  design  reviews  and  system  tests 
shall  be  fully  documented  and 
maintained  in  the  official  agency 
records. 

(c)  Certification.  Upon  completion  of 
the  system  tests,  an  agency  official  shall 
certify  that  the  system  meets  ail 
applicable  Federal  policies,  regulations, 
and  standards,  and  that  the  results  of 
the  tests  demonstrate  that  the  installed 
security  safeguards  are  adequate  for  the 
application. 

(2)  Periodic  Review  and 
Recertification.  Agencies  shall  conduct 
periodic  audits  or  reviews  of  sensitive 
applications  and  recertify  the  adequacy 
of  security  safeguards.  Audits  or 
reviews  shall  evaluate  the  adequacy  of 
implemented  safeguards,  assure  they  are 
functioning  properly,  identify 
vulnerabilities  that  could  heighten 
threats  to  sensitive  data  or  valuc  ble 
resources,  and  assist  with  the 
implementation  of  new  safeguards 
where  required.  They  are  intended  to 
provide  a  basis  for  recertification  of  the 
security  of  the  application. 
Recertification  shall  be  fully 
documented  and  maintained  in  the 
official  agency  records.  Audits  or 
reviews  and  recertifications  shall  be 
performed  at  least  every  three  years. 
They  should  be  considered  as  part  of 
agency  vulnerability  assessments  and 
internal  control  reviews  conducted  in 
accordance  with  OMB  Circular  No.  A- 
123.  Security  or  other  control 
weaknesses  identified  shall  be  included 
in  the  annual  internal  control  assurance 
letter  and  report  required  by  Circular 
No.  A-123. 

(3)  Contingency  Plans.  Agencies  shall 
establish  policies  and  assign 
responsibilities  to  assure  that 
appropriate  contingency  plans  are 
developed  and  maintained  by  end  users 
of  information  technology  applications. 
The  intent  of  such  plans  is  to  assiu-e  that 
end  users  can  continue  to  perform 
essential  functions  in  the  event  their 
information  technology  support  is 
interrupted.  Such  plans  should  be 
consistent  with  disaster  recovery  and 
continuity  of  operatrons  plans 
maintained  by  the  installation  where  the 
application  is  processed. 

b.  Personnel  Security.  Agencies  shall 
establish  and  manage  personnel  security 
policies  and  procedures  for  screening  all 
individuals  participating  in  the  design, 
development,  operation,  or  maintenance 
of  Federal  automated  information 
systems.  The  level  of  screening  required 
by  these  policies  should  vary  from 
minimal  checks  to  full  background 
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investigations,  depending  upon  the 
sensitivity  of  the  information  to  be 
handled  and  the  risk  and  magnitude  of 
loss  or  harm  that  could  be  caused  by  the 
individual.  These  policies  shall  be 
established  for  both  Federal  and 
contractor  personnel.  Personnel  security 
policies  for  Federal  employees  shall  be 
consistent  with  policies  issued  by  the 
Office  of  Personnel  Management. 

c.  Information  Technology 
Installation  Security.  Agencies  shall 
assure  that  an  appropriate  level  of 
security  is  maintained  at  all  information 
technology  installation  operated  by  or 
on  behalf  of  the  Federal  government 
(e.g.,  government-owned,  contractor- 
operated  installations). 

(1)  Assigning  Responsibility.  Agencies 
shall  assign  responsibility  for  the 
security  of  each  installation  to  a 
management  official  knowledgeable  in 
information  technology  and  security 
matters. 

(2)  Periodic  Risk  Analysis.  Agencies 
shall  establish  a  program  for  the 
conduct  of  periodic  risk  analyses  at 
each  installation  to  ensure  that 
appropriate,  cost  effective  safeguards 
are  incorporated  into  existing  and  new 
installations.  The  objective  of  a  risk 
analysis  is  to  provide  a  measure  of  the 
relative  vulnerabilities  and  threats  to  an 
installation  so  that  security  resources 
can  be  effectively  distributed  to 
minimize  potential  loss.  Risk  analyses 
may  vary  from  an  informal  review  of  a 
microcomputer  installation  to  a  formal, 
fully  quantified  risk  analysis  of  a  large 
scale  computer  system.  The  results  of 
these  analyses  should  be  documented 
and  taken  into  consideration  by 
management  officials  when  certifj-ing 
sensitive  applications  systems 
processed  at  the  installation.  Such 
analyses  should  also  be  consulted 
during  the  evaluation  of  general  controls 
over  the  management  of  information 
technology  installations  conducted  in 
accordance  with  OMB  Circular  No.  A- 
123.  A  risk  analysis  shall  be  performed; 

(a)  Prior  to  the  approval  of  design 
specifications  for  new  installations; 

(b)  Whenever  a  significant  change 
occurs  to  the  installations  (e.g.,  adding  a 
local  area  network;  changing  from  batch 
to  online  processing:  adding  dial-up 
capability).  Agency  criteria  for  defining 
significant  change  shall  be 
commensurate  with  the  sensitivity  of  the 
data  processed  by  the  facility. 

(c)  At  periodic  intervals  established 
by  the  agency  commensurate  with  the 
sensitivity  of  the  data  processed,  but  not 
to  exceed  every  five  years  if  no  risk 
analysis  has  been  performed  during  that 
period. 

(3)  Disaster  and  Continuity  Plan. 
Agencies  shall  maintain  disaster 


recovery  and  continuity  of  operations 
plans  for  all  information  technology 
installations.  The  objective  of  these 
plans  should  be  to  provide  reasonable 
continuity  of  data  processing  support 
should  events  occur  that  prevent  normal 
operations  at  the  installation.  For  large 
installations,  the  plans  should  be  fully 
documented  and  operationally  tested 
periodically,  at  a  frequency 
commensurate  with  the  risk  and 
magnitude  of  loss  or  harm  that  could 
result  from  disruption  of  information 
technology  support. 

(4)  Acquisition  Specifications. 
Agencies  shall  establish  policies  and 
responsibilities  to  assure  that 
appropriate  technical,  administrative, 
physical,  and  personnel  security 
requirements  are  included  in 
specifications  for  the  acq\4isition  or 
operation  of  information  technology 
installations,  equipment,  software,  and 
related  services,  whether  procured  by 
the  agency  or  by  GSA.  These  security 
requirements  shall  be  reviewed  and 
approved  by  the  management  official 
responsible  for  security  at  the 
installation  making  the  acquisition. 

d.  Trainging  Programs  for  Automated 
Information  Systems  Security.  Agencies 
shall  establish  a  security  awareness  and 
training  program  to  assure  that  agency 
and  contractor  personnel  involved  in  the 
management,  operation,  programming, 
maintenance,  or  use  of  information 
technology  are  aware  of  their  security 
responsibilities  and  know  how  to  fulfill 
them.  Users  of  information  technology 
systems  should  be  apprised  of  the 
vulnerabilities  of  such  systems  and 
trained  in  techniques  to  enhance 
security. 

4.  Assignment  of  Responsibilities. 

a.  Department  of  Commerce.  The 
Secretary  of  Commerce  shall: 

(1)  Develop  and  issue  standards  and 
guidelines  for  assuring  the  security  of 
Federal  automated  information  systems: 
and 

(2)  Provide  technical  assistance  to 
Federal  agencies  in  implementing  those 
standards  and  guidelines. 

b.  Department  of  Defense.  The 
Secretary  of  Defense  shall: 

(1)  Act,  in  accordance  with  applicable 
national  security  directives,  as 
executive  agent  of  the  government  for 
the  security  of  automated  information 
systems  that  process  information  the 
loss  of  which  could  adversely  affect  the 
national  security  interest;  and 

(2)  Provide  technical  material  and 
assistance  to  Federal  agencies 
concerning  security  of  Federal 
automated  information  systems, 
including  acquisition  and  use  of 
encryption  devices  approved  by  the 
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National  Security  Aj^ency  for 
telecommunications  security. 

c  Ct'neral  Sc-rvices  Administration. 
The  Administrator  of  General  Sr'-\irps 
shall; 

!1|  issue  policies  and  rejjuldtw.ir.s  tor 
the  physical  and  environmental  security 
of  computer  rooms  in  Federal  buildings 
consistent  w,th  standards  issued  by  the 
Department  of  Commerce  and  the 
Department  of  Defense. 

(2)  Assure  that  agencv  procurement 
requests  for  computers,  software. 
telecommunications  services,  and 
related  services  include  security 
requirements.  Delegations  of 
procurement  authority  to  agencies  by 
GS.A  under  mandatory  programs,  dollar 
threshold  delegations,  certification 
programs,  or  other  so-called  blanket 
delegations  shall  include  requirements 


f  ,r  dKenc>  specification  of  security 
requ.rerr.ents. 

(3)  Assure  thiit  information  technology 
equipment,  software,  computer  room 
construction,  guard  or  custodial 
services,  telecommunications  services, 
and  any  other  related  services  procured 
by  GSA  meet  the  security  requirements 
established  and  specified  by  the  user 
agency  and  are  consistent  with  other 
applicable  policies  and  standards  issued 
by  OMB,  the  Department  of  Commerce. 
the  Department  of  Defense,  and  the 
Office  of  Personnel  NJanagement. 

d  Cfice  of  Personnel  Mcr.gement. 
The  Director,  Office  of  Personnel 
Management,  shall  establish  personnel 
security  policies  for  Federal  personnel 
associated  with  the  design. 
programming,  operation,  maintenance, 
or  use  of  Federal  automated  information 
systems.  Requirements  for  personnel 


checks  im.posed  by  these  policies  should 
vary  commensurate  with  the  risk  and 
na;2r.;;ude  of  loss  or  harm,  that  could  be 
caused  by  the  individual.  The  checi^s 
may  range  from  merely  norma! 
reemployment  screening  procedures  to 
full  background  investigations 

5.Repor!s  In  their  annual  murr.dl 
control  report  to  the  President  and  the 
Congress,  required  under  OMB  Circular 
\"(i  A-123.  agencies  shall: 

a.  Desc;ribe  any  miatena!  weaknesses 
.der,!:fipd  during  audits  or  reviews  of 
sens;t]\e  applications  or  when 
conducting  risk  analyses  of  installations; 
and 

b.  Provide  assurance  that  there  is 
adequate  security  of  agency  automated 
information  s\ste:r.s 
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This   section   of   the   FEDERAL   REGISTER 
contains   regulatory   documents    having 
general   applicability   and   legal   eftect,   most 
of   which   are   keyed   to   and   codified   in 
the   Code   of   Federal    Regulations,   which   is 
published   under   50   titles   pursuant   to   44 
use.    1510 

The   Code   of    Federal    Regulations   is   sold 
by   the   Supenntendent   of   Documents 
Pnces  of  new  books  are   listed  in  the 
first   FEDERAL    REGISTER    issue   of   each 
week 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  55,  56,  59,  and  70 

Increase  in  Fees  and  Charges 

agency:  Agncultural  Marketing  Service. 
USDA. 

action:  Final  rule. 


tUMMARY:  The  interim  rule  with  request 
for  comments  published  January  28.  1985 
(50  FR  3735)  which  increased  fees  and 
charges  for  poultry,  rabbit,  and  egg 
grading,  laboratory  services,  and  egg 
products  inspection  is  made  final.  These 
changes  are  necessary  to  cover 
increased  costs  associated  with  the 
programs.  This  document  finalizes 
charges  for  the  Federal  voluntary  egg 
products  inspection  and  egg,  poultry, 
and  rabbit  grading;  laboratory  services; 
and  Federal  mandatory  egg  products 
inspection  overtime  and  appeal  services 
as  revised  in  the  interim  final  rule. 
EFFECTIVE  DATE:  March  18,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.M.  Holbrook,  (202)  447-3506. 

SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291,  and  has 
been  classified  "nonmajor"  as  it  does 
not  meet  the  criteria  contained  therein 
for  major  regulatory  actions.  William  T. 
Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  because  (i)  the  fees 
and  charges  merely  reflect,  on  a  cost- 
per-unit-graded/inspected  basis,  a 
minimal  increase  in  the  costs  currently 
borne  by  those  entities  utilizing  the 
services;  and  (ii]  competitive  effects  are 


offset  under  the  major  voluntary 
programs  (resident  shell  egg  and  poultry 
grading)  through  administrative  charges 
based  on  the  volume  of  product  handled; 
i.e.,  the  cost  to  users  increases  in 
proportion  to  increased  volume. 

Ertch  fiscal  year,  the  fees  for  services 
rendered  to  operators  of  official  poultry, 
rabbit,  shell  egg,  and  egg  products  plants 
by  the  Agricultural  Marketing  Service 
(AMS)  are  reviewed-  A  cost  analysis  is 
performed  to  determine  if  such  fees  are 
adequate  to  recover  the  cost  of 
providing  the  services.  The  fees  are 
determined  by  the  employee's  salary 
and  fringe,  cost  of  supervision,  travel, 
and  other  overhead  and  administrative 
costs. 

The  Agricultural  Marketing  Act  of 
1946.  as  amended,  provides  for  the 
collection  of  fees  approximately  equal  to 
the  cost  of  providing  Federal  voluntary 
egg  products  inspection;  voluntary  egg, 
poultry,  and  rabbit  grading;  and 
laboratory  services.  The  Egg  Products 
Inspection  Act  requires  that  the  cost  for 
overtime  and  appeal  inspections  be 
borne  by  the  user  of  the  service. 

The  last  fee  increase,  effective 
February  1,  1984,  was  based  primarily 
on  a  3.5-percent  salary  increase  in 
January  1984  in  con.formity  with  the 
Federal  Pay  Comparability  Act  of  1970. 
Since  then,  unemployment 
compensation  and  medicare  increased 
about  0.5  percent  each.  In  May  there 
was  a  0.5-percent  salary  increase 
retroactive  to  January  1984,  and  a  3.5- 
percent  salary  increase  was  received  in 
January  of  this  year. 

With  respect  to  laboratory  fees,  the 
coliform  analysis  previously  listed  in 
§  55.550(a)  is  obsolete.  Under  the  newly 
adopted  methodology,  additional  testing 
time  is  required.  The  charges  are 
adjusted  to  reflect  this  change.  Two 
separate  fees  are  now  listed  for  the  E. 
coli  analysis.  In  the  past,  the  fee  for 
testing  without  coliform  analysis  was 
inadvertently  omitted. 

Due  to  the  situations  described  above, 
the  hourly  rate  for  nonresident 
voluntary  grading  and  inspection  service 
is  increased  from  S20.76  to  S21.88. 
Likewise,  the  rate  for  such  services 
performed  on  Saturdays,  Sundays,  or 
holidays  is  increased  from  S21.64  each 
to  S23.68.  The  hourly  rate  for  voluntary 
appeal  gradings  or  inspections  is 
increased  from  S17.32  to  S19.92.  The 
hourly  rate  for  laboratory  analyses  for 
other  than  individual  tests  is  increased 


from  S24.24  to  S25  48,  and  the  fees  for 
individual  tests  are  increased 
approximately  4.8  percent.  The  hourly 
rate  for  mandatory  overtime  inspection 
ser\ice  is  increased  from  S17.20  to 
S17.32  The  hourly  rate  for  certain 
mandatory  appeal  egg  product 
inspections  is  increased  from  S17.32  to 
S19.92, 

Overall,  fees  and  charges  will  be 
increased  about  5.0  percent. 

Because  increased  revenues  were 
needed  to  cover  co.sts  of  serv.ces,  an 
interim  final  rule  published  January  28. 
1985,  with  an  effective  date  of  February 
1. 1985,  was  necessary.  The  interim  rule 
invited  comments  until  February  15. 
1985.  However,  no  comments  were 
received  during  the  comment  period. 
And,  since  this  document  does  not  alter 
the  regulations  which  have  been  in 
effect  since  February  1,  1985.  there  is  no 
reason  to  postpone  its  effective  date  for 
30  days.  Thus,  good  cause  is  found  to 
make  this  document  effective  upon 
publication. 

Information  Collection  Requirements 
and  Recordkeeping 

Information  collection  requirements 
and  recordkeeping  provisions  contained 
in  7  CFR  Parts  55,  56.  59.  and  70  have 
been  approved  by  the  Office  of 
Management  and  Budget  (O.MB)  under 
the  provisions  of  44  U.S.C.  Chapter  35, 
and  7  CFR  Part  55  has  been  cssigned 
OMB  No.  0581-0146:  and  7  CFR  Part  56 
has  been  assigned  OMB  .\o,  0581-0128: 
and  7  CFR  Part  59  has  been  assigned 
OMB  Nos.  0581-0113  and  0581-0114.  and 
7  CFR  Part  70  has  been  assigned  OMB 
No,  0581-0127, 

List  of  Subjects 

7  CFR  Part  55 

Egg  products.  Voluntary  inspection 
service. 

7  CFR  Part  56 

Shell  eggs.  Voluntary  grading  service. 

7  CFR  Part  59 

Shell  eggs.  Egg  products.  Mandatory- 
inspection  service. 

7  CFR  Part  70 

Poultry,  Poultry  products.  Rabbit 
products.  Voluntary  grading  services. 

Accordingly,  for  reasons  and  purposes 
stated  above  and  in  the  interim  final 
ruJe  published  January  28.  1965.  (50  FR 
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3735).  the  amendments  made  to 
9S  55.510  and  55.550  of  Part  55;  §§  56.46 
and  56.47  of  Part  56;  5  §  59.126  and  59.370 
of  Part  59;  and  S§  70.71  and  70.72  of  Part 
70;  Title  7,  Code  of  Federal  Regulations, 
by  the  said  interim  rule  are  hereby  made 
final,  without  and  change. 

(Agricultural  Marlieting  Act  of  1946.  us 
amended  (7  L'.SC.  1621  el seq.):  Egg  Products 
Inspection  Act  (21  U.S.C.  1031-1056)) 

Done  at  Washington.  D.C.,  on:  March  13. 
1985. 

William  T.  Manley, 

Deputy  Administrator.  Marketiiij;  Programs. 
[FR  Doc.  85-6317  Filed  3-15-B5;  8:45  am) 
BIUJNQCOOC  S4IO-(KMt 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
(Docket  No.  84-338) 

Deletion  of  Approved  Treatments 
Using  EOB  on  Citrus  Fruits,  Papayas, 
and  Other  Fruits  and  Vegetal>les 

Correction 

In  FR  Document  85-5801.  beginning  on 
page  9786  In  the  issue  of  Tuesday. 
March  12. 1985.  make  the  following 
correction:  On  page  9788.  in  the  first 
column,  under  the  heading  "Subpart 
319.56— {Amended]",  the  fifth  line  of  the 
paragraph  designated  "1."  should  have 
read.  "319.56-2n.  319.56-2r.  319.5ft-2s. 
319.56-2t". 
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Commodity  Credit  Corporation 
7  CFR  Part  1446 

General  Regulations  Governing  1982 
TTu-ough  1985  Crops  Peanut 
Warehouse  Storage  Loans  and 
Handler  Operations  (Amendment  3) 

AQENCV.  Commodity  Credit  Corporation. 
USDA. 

ACnON:  Final  rule. 


summary:  The  purpose  of  this  Final 
Rule  is  to  revise  the  regulations 
governing  the  peanut  price  support 
program  with  regard  to  the  eligibility  of 
additional  loan  collateral  peanuts  which 
grade  Segregation  2  or  Segregation  3  to 
be  transferred  to  a  quota  loan  pool. 
Specifically,  the  regulation  at  7  CFR 
1446.66  are  being  revised  to  recognize 
waivers  of  the  right  to  transfer  such 
additional  loan  collateral  peanuts  to  the 
quota  loan  pool  which  have  been 
executed  by  peanut  producers  in  order 
to  receive  certain  indemnity  payments 


from  the  Federal  Crop  Insurance 
Corporation  (FCIC). 
EFFECTIVE  DATE:  August  1.  1984. 
FOR  FURTHER  INFORMATION  CONTACT. 

David  L,  Kincannon.  Program  Specialist. 
(202)  382-0154. 

SUPPLEMENTARY  INFORMATION:  This 
Final  Rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No  1512-1 
and  has  been  classified  "not  major".  It 
has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  « 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  and  local  governments,  or 
geographical  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  rule 
applies  are:  Commodity  Loans  and 
Purchases,  10.051.  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

This  program/activity  is  not  subject  to 
the  provisions  of  executive  order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment.  In 
addition,  this  action  will  not  adversely 
affect  environmental  factors  such  as 
wildlife  habitat,  water  quality,  air 
quality,  or  land  use  and  appearance. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Section  358  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended 
(the  1938  Act),  provides  for  the 
establishment  of  farm  poundage  quotas 
and  defines  "quota  peanuts"  as  any 
peanuts  produced  on  a  farm  having  an 
established  quota  which  are:  (1)  Ehgible 
for  domestic  edible  use  as  determined 
by  the  Secretary;  (2)  marketed  or 
considered  marketed  from  a  farm;  and 
(3)  not  in  excess  of  the  farm  poundage 
quota  of  such  farm.  The  1938  Act  also 


defines  "additional  peanuts"  as  any 
peanuts  which  are  marketed  from  a  farm 
which  are  in  excess  of  the  marketings  of 
quota  peanuts  from  such  farm  or  are 
marketed  from  a  farm  for  which  no  farm 
poundage  quota  has  been  established. 
Section  108A  of  the  Agricultural  Act  of 
1949,  as  amended,  provides  for  a  two- 
price  price  support  program  for  quota 
and  additional  peanuts.  Under  the 
present  peanut  program,  the  levels  of 
price  support  for  1984-crop  peanuts  are 
S550  per  ton  for  quota  peanuts  and  $185 
per  ton  for  additional  peanuts. 

Under  the  peanut  price  support 
program,  peanuts  are  graded  as 
Segregation  1,  Segrf;gation  2  or 
Segregation  3.  Segregation  2  and 
Segregation  3  peanuts  are  peanuts 
which  are  less  valuable  since  they  are 
either  damaged  or  are  not  free  of  a  mold 
(Aspergillus  fiavus).  Producers  who 
deliver  Segregation  2  and  Segregation  3 
peanuts  for  marketing  must  pledge  such 
peanuts  as  collateral  for  an  additional 
price  support  loan  or  otherwise  dispose 
of  the  peanuts  for  restricted  seed  or  oil 
use. 

However,  under  the  provisions  of  the 
regulations  which  govern  the  peanut 
price  support  program  (i.e..  7  CFR 
1446.66),  peanuts  which  have  been 
graded  Segregation  2  or  Segregation  3 
and  pledged  as  collateral  for  an 
additional  price  support  loan  may  be 
transferred  to  a  quota  loan  pool  after  all 
producers  have  completed  marketings 
from  the  farm.  Such  a  transfer  under 
8  1446.66  cannot  exceed  the  smaller  of: 
(1)  The  undermarketing  of  quota  peanuts 
from  the  farm,  or  (2)  the  effective  farm 
poundage  quota  for  the  farm  minus  the 
production  of  Segregation  1  peanuts  on 
the  farm.  The  support  value  for  peanuts 
so  transferred  to  the  quota  loan  pool  is 
the  computed  quota  support  value  based 
upon  the  applicable  quota  support 
schedule  (the  schedule  of  quota  price 
support  differentials)  minus  certain 
discounts. 

FCIC,  which  like  CCC  is  a 
Government  corporation  within  the  U.S. 
Department  of  Akgriculture,  provides 
crop  insurance  to  peanut  producers 
under  which  they  insure  their  peanut 
production  at  values  based  on  whether 
the  production  is  indemnified  as  quota 
or  as  non-quola  (additional)  peanuts. 
FCIC  indemnifies  the  producer  first  for 
the  difference  between  the  quota  portion 
of  the  guarantee  and  the  actual  peanut 
production.  Any  amount  in  excess  of 
this  difference  is  indemnified  as  non- 
quota production.  In  quality  calculations 
used  by  FCIC  to  determine  the  actual 
peanut  production,  all  Segregation  1 
peanuts  are  valued  as  quota  peanuts. 
The  production  of  Segregation  1  peanuts 
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is  reduced  by  FCIC  when  the  grade  price 
of  such  production  falls  below  the 
established  support  price.  A  similar 
reduction  in  the  Segregation  2  and  3 
production  is  possible  using  a  value/ 
price  support  relationship  determined  by 
FCIC. 

In  order  to  facilitate  the  orderly 
marketing  by  producers  of  the  peanut 
poundage  quota  established  for  a  farm. 
Segregation  2  and  Segregation  3  peanuts 
are  permitted  to  be  marketed  under  the 
price  support  program  in  two  stages.  In 
the  first  stage  the  producer  receives  the 
price  support  advance  for  additional 
loan  collateral  peanuts  during  the 
harvest  season.  In  the  second  stage,  the 
producer  is  allowed  to  make  a  paper 
transfer  (i.e.,  a  §  1446.66  transfer)  of 
Segregation  2  and  Segregation  3  peanuts 
to  the  quota  loan  pool  and  receive  a 
supplemental  price  support  loan 
advance  at  the  end  of  the  harvest 
season.  However,  due  to  the  quality  of 
Segregation  2  and  Segregation  3  peanuts 
which  are  transferred  to  the  quota  pool 
in  this  manner,  CCC  must  sell  such 
peanuts  for  crushing  into  oil  and  meal  at 
a  potential  loss  to  CCC. 

The  contemporaneous  availability  of 
FCIC  insurance  and  a  "disaster 
transfer"  under  the  provisions  of 
§  1446.66  has  led  to  a  duplication  of 
benefits.  This  is  the  result  of  producers 
obtaining  indemnity  benefits  from  FCIC 
with  respect  to  Segregation  2  and 
Segregation  3  peanuts  placed  in  the 
additional  price  support  loan  pool  in  the 
initial  phase  of  marketing  and  then 
making  a  disaster  transfer  of  the  same 
peanuts  and  obtaining  a  supplementary 
price  support  loan  from  CCC  at  the 
quota  support  price. 

This  situation  produces  a  return  to  the 
producer  above  that  which  would  have 
been  realized  had  the  peanuts  involved 
in  the  disaster  transfer  not  graded 
Segregation  2  or  Segregation  3  because 
of  quahty  defects  and  may  encourage 
producers  to  purposely  lower  the  quality 
of  the  peanuts  through  poor  harvesting 
practices  in  order  to  receive  a 
duplication  of  benefits. 

In  order  to  eliminate  this  practice  and 
to  determine  the  actual  insurable  loss 
incurred  by  the  producer,  FCIC  now 
provides  that  producers  making  an 
indemnity  claim  must  execute  a  form 
agreeing  to  waive  the  right  to  make  a 
disaster  transfer  and  apply  for  the 
supplemental  price  support  loan 
advance  under  the  provisions  of 
§  1446.66  with  regard  to  that  quantity  of 
peanuts  which  is  the  smaller  of:  (1)  The 
difference  between  the  producer's 
effective  quota  and  the  production  of 
Segregation  1  peanuts  on  the  farm  or  (2) 
the  quantity  of  Segregation  2  and 


Segregation  3  peanuts  available  for 
transfer. 

Since  the  only  purpose  of  this  rule  is 
to  amend  §  1446.66  to  recognize  waivers 
of  the  right  to  make  a  disaster  transfer 
which  are  voluntarily  given  by 
producers  in  order  to  receive  certain 
FCIC  indemnity  benefits,  it  has  been 
determined  that  no  further  public 
rulemaking  is  required.  Accordingly,  this 
final  rule  is  effective  August  1, 1984. 
with  respect  to  the  marketing  of  the  1984 
and  subsequent  crops  of  peanuts. 

List  of  Subjects  in  7  CFR  Part  1446 

Loan  programs — Agriculture,  Peanuts. 
Price  support  programs.  Warehouses. 

PART  1446— (AMENDED] 

Final  Rule 

Accordingly.  7  CFR  1446.66  is 
amended  by:  (1)  inserting  "(a)"  before 
the  existing  paragraph  and  revising  the 
first  sentence  thereof,  and  (2)  adding  a 
new  paragraph  (b),  as  follows: 

§  1446.66    Producer  transfars  of  addtUonsI 
loan  Btock  to  quota  pools. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producers  may 
transfer  Segregation  2  and  Segregation  3 
additional  loan  collateral  peanuts  to  the 
quota  loan  pool  after  the  producer  has 
completed  marketing  and  returned  his 
marketing  card  to  the  county  office. 

(b)  Effective  with  respect  to  the  1984 
and  subsequent  crops  of  peanuts,  no 
transfer  of  Segregation  2  and 
Segregation  3  additional  loan  collateral 
peanuts  to  a  quota  loan  pool  shall  be 
permitted  under  the  provisions  of 
paragraph  (a)  of  this  section  for  a  farm 
w  ith  respect  to  that  quantity  of  peanuts 
for  which  the  producers  on  the  farm 
have  executed  a  waiver  of  the  right  to 
make  such  a  transfer  in  order  to  obtain 
indemnity  benefits  from  the  Federal 
Crop  Insurance  Corporation. 

Authority:  Sees.  4  and  5,  62  Stat.  1070.  as 
amended  (15  U.S.C.  714b  and  c):  Sees  101. 
108A.  401  et  seq..  63  Stat.  1051,  as  amended, 
95  Stat.  1254,  63  Stat.  1054  et  seq..  aa 
amended  (7  U.S.C.  1441.  1445C-1,  1421  er 
seq):  Sees.  359,  375.  52  Stat  31.  64,  as 
amended  (7  U.S.C  1359.  1375) 

Signed  at  Washington.  D.C.  on  March  12. 
1985. 

Everett  Rank, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

|FR  Doc.  85-6344  Filed  3-15-85;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  100 

Statement  of  Organization;  Updated 
Listing  of  Border  Patrol  Sectors 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
listing  of  Border  Patrol  sector 
headquarters  and  stations  to  include  the 
latest  organizational  changes.  These 
changes  were  made  to  bring  the 
operational  jurisdiction  in  line  with  the 
principles  of  good  management. 

EFFECTIVE  DATE:  March  18. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loretta  [.  Shogren,  Director.  Polic\ 
Directives  and  Instructions.  Immigration 
and  Naturalization  Service,  425  I  Street. 
NW.,  Washington,  D.C.  20536. 
Telephone:  [202)  633-3291. 

SUPPLEMENTARY  INFORMATION:  With  a 
view  toward  better  Service  management 
and  enhancement  of  community 
relations,  the  name  of  Border  Patrol 
Sector  No.  11— Chula  Vista,  Calif,  was 
changed  to  Sector  No.  11 — San  Diego. 
Calif.  The  name  change  more  aptly 
describes  the  area  of  operation  and 
allows  for  a  greater  degree  of  public 
identification. 

This  amendment  also  reflects  that  the 
following  stations/substations  have 
been  closed:  Browning.  Mont,  in  Sector 
.No.  7  and  Corpus  Christi,  Tex.  and 
Galveston,  Tex.  in  Sector  No.  18. 

.New  border  patrol  stations/ 
substations  that  have  been  opened 
include:  Imperial  Beach.  Ca-in  Sector 
No.  11,  Midland/Odessa,  Tx.  in  Sector 
No.  16,  and  Freer,  Texas  in  Sector  No. 
18. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  relates  to 
agency  organization  and  merely  updates 
an  existing  list. 

This  order  is  not  a  rule  within  the 
definition  of  section  1(a)  of  E.O.  12291. 

List  of  Subjects  in  8  CFR  Part  100 

Administrative  practice  and 
procedure.  Authority  delegation 
(government  agencies).  Organization 
and  functions  (government  agencies). 

Accordingly,  Chapter  1  of  Title  8  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 
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PART  100— STATEMENT  OF 
ORGANIZATION 

§100.4    [Airanftod] 

In  S  100.4,  paragraph  (d)  is  amended 
by: 

1.  Changing  the  name  of  sector  No. 
11— Chula  Vista,  Cahf.  to  read  "Sector 
No.  11— San  Diego,  Cahf." 

2.  Removing  the  substation 
"Browning.  Mont."  from  Shelby,  Mont, 
under  Sector  No.  7 — Havre,  Mont. 

3.  Removing  "Corpus  Christi,  Tex." 
and  "Galveston.  Tex."  from  Sector  No. 
1&— Laredo.  Tx. 

4.  Adding  in  alphabetical  sequence  a 
new  station  "Imperial  Beach.  Ca."  under 
Sector  No.  11— San  Diego,  Calif. 

5.  Adding  to  the  Pecos,  Tex.  station 
under  Sector  No.  16— Marfa,  Tex. 
"(Midland/Odessa,  Tex.)"  to  indicate  a 
substation. 

6.  Adding  in  alphabetical  sequence  a 
new  station  "Freer.  Tex."  under  Sector 
No.  18— Laredo.  Tex. 

(Sec.  103  of  the  Immigration  and  Nationality 
Act,  as  amended;  8  LI.S.C.  1103) 

Dated:  March  7, 1985. 
Raymond  M.  Klsor, 

Associate  Commissioner.  Enforcement. 
Immigration  and  Naturalization  Service. 
[FR  Doc.  85-6309  Filed  3-15-85;  8:45  am) 

BNJJNO  COOC  44IO-10-4I 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
(Docket  NaSS-022] 

Ctiange  in  Disease  Status  of  Belgium 
Because  of  African  Swine  Fever 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  This  document  amends  the 
regulations  concerning  the  importation 
into  the  United  States  of  pork  and  pork 
products  by  adding  Belgium  to  the  list  of 
countries  where  African  swine  fever 
(ASF)  exists  or  where  there  is  reason  to 
believe  that  ASF  exists.  The  effect  of 
this  action  is  to  add  certain  restrictions 
on  the  importation  of  pork  and  pork 
products  from  Belgium.  This  is 
necessary  in  order  to  help  prevent  the 
introduction  of  ASF  into  the  United 
States. 

DATES:  Effective  date  is  March  12. 1985. 
Written  comments  must  be  received  on 
or  before  May  17, 1985. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
APHIS,  USDA,  Room  728.  Federal 


Building,  Hyattsville,  MD  20782.  Written 
comments  may  be  inspected  at  Room 
728  of  the  Federal  Building  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Mark  P.  Dulin,  Import-Export 
Animals  and  Products  Staff,  VS,  APHIS, 
USDA,  Room  843,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
301-436-^99. 
SUPPLEMENTARY  INFORMATION: 

Background  I 

African  swine  fever  (ASF)  is 
potentially  the  most  dangerous  and 
destructive  of  all  communicable  swine 
diseases.  The  causative  virus  is  highly 
virulent  and  may  be  present  in  swine, 
pork,  and  pork  products  originating  in 
countries  where  the  disease  exists. 

On  March  8. 1984.  the  Department 
was  notified  by  the  International  Office 
of  Epizootics  that  an  outbreak  of  ASF 
has  been  diagnosed  in  swine  in  Belgium. 
The  outbreak  was  confirmed  by  the 
Government  of  Belgium.  The  diagnosis 
of  ASF  was  based  on  clinical  signs  and 
laboratory  confirmation. 

The  importation  of  swine,  pork,  and 
pork  products  is  regulated  under  the 
regulations  set  forth  in  9  CFR  Parts  92 
and  94  (referred  to  below  as  the 
regulations).  In  order  to  help  prevent  the 
introduction  of  ASF  into  the  United 
States,  this  document  amends  S  94.8  of 
the  regulations  to  add  Belgium  to  the  list 
of  countries  where  ASF  exists  or  where 
there  is  reason  to  believe  that  ASF 
exists.  With  this  amendment,  pork  and 
pork  products  from  Belgium  are  subject 
to  the  provisions  of  {  94.8  of  the 
regulations  which  provide,  in  part,  that: 

(a)  No  pork  or  pork  product  will  be 
permitted  entry  into  the  United  States  from 
any  country  listed  in  this  section  unless: 

(1)  Such  pork  or  pork  product  has  been 
fully  cooked  by  a  commercial  method  in  ;i 
container  hermetically  sealed  promptly  after 
Riling  but  t>efore  such  cooking,  so  that  such 
cooking  and  sealing  produced  a  fully- 
sterilized  product  which  is  shelf-st.ible 
without  refrigeration:  or 

(2)  Such  pork  or  pork  product  is  not 
otherwise  prohibited  importation  under  this 
part  (9  CFR  Part  94)  and  is  consigned  directly 
from  the  port  of  entry  in  the  United  States  to 
a  meat  processing  establishment  operating 
under  Federal  meat  inspection,  approved  by 
the  Deputy  Administrator,  Veterinary 
Services  for  further  processing  of  such  pork 
or  pork  product  by  heat. 

(b)  Pork  or  pork  products  consigned  from 
the  port  of  entry  to  an  approved 
establishement  under  the  provisions  of 
paragraph  (a)(2)  of  this  section  shall  be 
moved  from  the  port  of  entry  to  the  approved 
establishment  under  Customs  seals  or  seals 
of  the  Deputy  Administrator,  Verterinary 
Services  and  shall  be  otherwise  handled  as 
the  Deputy  Administrator.  Veterinary 


Services  may  direct  in  order  to  guard  against 
the  introduction  and  dissemination  of  the 
contagion  of  African  swine  fever.  Seals 
applied  under  this  section  shall  not  be  broken 
except  by  persons  authorized  to  do  so  by  the 
Deputy  Administrator,  Veterinary  Services. 

(c)  Pork  or  pork  products  imported  into  the 
United  States  from  a  country  listed  in  this 
section  which  .  .  .  [does]  not  meet  the 
requirements  specified  in  this  section  shall  be 
seized,  quarantined,  and  disposed  of  as  the 
Deputy  Administrator,  Veterinary  Services 
may  direct  in  order  to  guard  against  the 
introduction  and  dissemination  of  the 
contagion  of  the  disease. 

Pork  and  pork  products  from  Belgium 
are  also  subject  to  other  restrictions  in 
the  regulations  because  of  foot-and- 
mouth  disease,  hog  cholera,  and  swine 
vesicular  disease. 

Also,  it  should  be  noted  that  under  the 
regulations,  swine  from  Belgium  (with 
certain  exceptions  for  wild  swine  in 
accordance  with  §  92.1(c))  have  been 
prohibited  from  being  imported  into  the 
United  States  because  of  the  existence 
of  foot-and-mouth  disease,  hog  cholera, 
and  swine  vesicular  disease.  Further, 
under  the  regulations,  the  existence  of 
ASF  in  Belgium  provides  an  independent 
basis  for  prohibiting  the  importation  into 
the  United  States  of  swine  (with  certain 
exceptions  for  wild  swine  in  accordance 
with  §  92.4(c))  from  that  country. 

Emergency  Action 

Dr.  John  K.  Atwell.  Deputy 
Administrator.  VS.  APHIS.  USDA.  has 
determined  that  an  emergency  situation 
exists  that  warrants  publication  without 
prior  opportunity  for  a  public  comment 
period.  Under  the  circumstances 
explained  above,  it  is  necessary  that  the 
rule  be  made  effective  immediately  in 
order  to  help  prevent  the  introduction  of 
ASF  into  the  United  States. 

Therefore,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  533,  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  interim 
rule  are  impracticable,  unnecessary,  and 
contrary  to  the  public  interest,  and  good 
cause  is  found  for  making  this  interim 
rule  effective  upon  signature.  Comments 
have  been  solicited  for  60  days  after 
publication  of  this  document.  A 
document  discussing  comments  received 
and  any  amendments  required  will  be 
published  in  the  Federal  Register. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  emergency  nature  of  this  action 
makes  it  impracticable  for  the  Agency  to 
follow  the  procedures  for  Executive 
Order  12291  with  respect  to  this  interim 
rule.  Immediate  action  is  warranted  in 
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order  to  help  prevent  the  introduction  of 
ASF  into  the  United  States. 

This  emergency  situation  also  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  impracticable. 
Since  this  action  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  Final 
Regulatory  Impact  Analysis,  if  required, 
will  address  the  issues  required  in 
section  604  of  the  Regulatory  Flexibility 
Act. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
its  review  process  required  by  Executive 
Order  12291. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports.  Livestock 
and  livestock  products.  Meat  and  meat 
products.  Milk,  Poultry  and  poultry 
products,  African  swine  fever,  Foot-and- 
mouth  disease.  Fowl  pest.  Garbage,  Hog 
cholera.  Rinderpest,  Swine  vesicular 
disease. 

PART  94— {AMENDED] 

Accordingly,  9  CFR  Part  94  is 
amended  as  follows: 

1.  The  authority  citation  for  §94.8  is 
revised  to  read  as  follows; 

Authority:  21  U.S.C.  Ill;  7  CFR  2.17,  2.51, 
and  371.2(d). 

2.  "Belgium"  is  added  in  alphabetical 
order  to  the  list  of  countries  in  the 
introductory  material  in  §  94.8. 

Done  at  Washington,  D.C.,  this  12th  day  of 
March  1985. 
|.  K.  AtweU, 

Deputy  Administrator,  Veterinary  Services. 
|FR  Doc.  85-6318  Filed  3-15-85;  8:45  am) 
BILLING  CODC  3410-34-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  333 

Extension  of  Corporate  Powers 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Interpretive  rule. 

summary:  The  Federal  Deposit 
Insurance  Coiporation  ("FDIC")  has 
amended  an  interpretive  ruling  (12  CFR 
333.101(b))  that  prevents  an  insured 
nonmember  bank  not  exercising  trust 
powers  from  offering  self-directed 
Individual  Retirement  and  Keogh  Plan 
accounts  without  the  prior  written 
consent  of  the  FDIC.  As  amended,  the 
interpretive  ruling  permits  the  offering  of 
such  accounts  with  certain  limitations. 
EFFECTIVE  DATE:  March  11,  1985. 


FOR  FURTHER  INFORMATION  CONTACT 

William  G.  Hrindac,  Examination 
Specialist.  Planning  and  P*rogram 
Development  Branch,  Division  of  Bank 
Supervision  (202-389-4761).  Room  NY- 
7703,  550  17th  Street,  NW  Washington, 
DC.  20429,  or  Joseph  A.  DiNuzzo,  Senior 
Attorney.  Legal  Division  (202-389-4171). 
Room  4126B,  550  17th  Street.  NW.. 
Washington,  D.C.  20429. 
SUPPLEMENTARY  INFORMATION:  Section 

333.2  of  the  FDIC's  regulations  (12  CFR 
333.2)  prohibits  an  insured  nonmember 
bank  from  changing  the  general 
character  of  its  business  without  the 
prior  written  consent  of  the  FDIC. 
Exercising  trust  powers  constitutes  a 
change  in  the  general  character  of  the 
business  of  an  insured  nonmember  bank 
that  requires  the  prior  written  consent  of 
the  FDIC.  Prior  to  the  issuance  of  this 
amendment,  FDIC  interpretive  ruling 
§  333.101(b)  ("§  333.101(b)')  permitted 
insured  nonmember  banks  not 
exercising  trust  powers  to  act  as  trustee 
or  custodian  of  Individual  Retirement 
Accounts  established  pursuant  to  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  Self-Employed 
Retirement  Plans  established  pursuant 
to  the  Self-Employed  Individuals 
Retirement  Act  of  1962  (IRAs  and  Keogh 
Plan  accounts)  without  the  prior  written 
consent  of  the  FDIC  provided,  among 
other  things,  that  the  bank  was  required 
to  invest  the  funds  held  in  such  accounts 
only  in  its  own  time  or  savings  deposits. 
This  proviso  effectively  precluded 
insured  nonmember  banks  not 
exercising  trust  powers  from  offering 
self-directed  IRAs  and  Keogh  Plan 
accounts  in  which  the  holder  directed 
investments  to  be  made  in  assets  other 
than  the  time  or  savings  deposits  of  the 
bank. 

Toward  the  end  of  1984  the  FDIC 
received  a  petition  and  other  requests  to 
amend  §  333  101(b)  to  permit  insured 
nonmember  banks  not  exercising  trust 
powers  to  offer  self-directed  IRAs  and 
Keogh  Plan  accounts  without  the  prior 
written  consent  of  the  FDIC.  Those 
requesting  the  amendment  noted  that 
the  offering  of  self-directed  IRAs  and 
Keogh  Plan  accounts  would  involve  only 
custodial  activities  with  no  exercise  of 
investment  discretion  by  the  bank.  It 
was  also  noted  that  a  variety  of  other 
financial  institutions  not  exercising  trust 
powers,  including  nationally  chartered 
banks,  were  able  to  offer  self-directed 
IRAs  and  Keogh  Plan  accounts  where 
account  assets  were  not  limited  to 
deposits  of  the  custodial  institution. 

In  response  to  the  above-noted 
petition  and  other  requests,  the  FDIC 
published  in  the  Federal  Register  on 
January  31,  1985,  a  proposed  revised 


interpretive  ruling  permitting  FDIC- 
insured  nonmember  banks  not 
exercising  trust  powers  to  offer  stlf- 
directed  IRAs  and  Keogh  Plan  accounts. 
.■>0  FR  4522  (1985).  Specifically,  the 
proposed  amendment  revised 
§  333.101(b)  to  permit  FDIC-regulated 
banks  not  exercising  trust  powers  to 
offer  IRAs  and  Keogh  Plan  accounts 
where  the  customer  could  direct  the 
bank  to  invest  the  funds  from  such  plans 
in  assets  other  than  the  bank's  own 
deposits  "at  the  discretion  of  the 
customer  provided  the  bank  does  not 
exercise  any  investment  discretion  or 
provide  any  investment  advice  with 
respect  to  account  assets  '  The 
proposed  revision  of  J  333.101(b] 
retained  the  requirements  that  the 
bank's  duties  be  merely  custodial  or 
ministerial,  and  that  the  acceptance  of 
such  accounts  without  trust  powers  be 
consistent  with  the  applicable  state  law. 
The  comment  period  for  the  proposed 
amendment  closed  on  March  4. 1985. 
The  FDIC  received  six  comments  on  the 
proposal,  all  of  which  supported  the 
adoption  of  the  proposed  amendment  as 
a  final  interpretive  rule.  In  general,  the 
comments  noted  that  the  ability  of  all 
FDIC-regulated  banks  to  offer  self- 
directed  IRAs  and  Keogh  Plan  accounts 
would  significantly  benefit  consumers 
and  would  present  no  adverse  risk  to 
the  bank  or  to  the  IRA  or  Keogh  Plan 
customers.  It  was  stated  that  insured 
nonmember  banks  may  presently 
engage,  without  the  prior  written 
consent  of  the  FDIC,  in  the  types  of 
transactions  on  behalf  of  individual 
customers  (such  as  the  purchase  of 
Treasury  or  other  secvu^ities)  that  would 
be  involved  in  the  administration  of  self- 
directed  IRAs  and  Keogh  Plan  accounts. 
The  conrments  also  noted  that,  if 
adopted  in  final  form,  the  proposed 
amendment  would  enable  insured 
nonmember  banks  to  compete  on  an 
equal  footing  with  national  banks, 
which  already  may  offer  self-directed 
IRAs  and  Keogh  Plan  accounts 
irrespective  of  whether  they  are 
exercising  trust  powers.  One 
commenter.  the  American  Bankers 
Association,  stated  that  the  proposed 
amendment  would  also  enable  FDIC- 
regulated  banks  to  compete  with  other 
financial  intermediaries,  notably 
brokerage  firms,  which  currently  offer 
retirement  plans  permitting  customers  to 
make  investment  decisions  among  a 
broad  range  of  investment  vehicles.  The 
Department  of  Commerce  of  the  State  of 
Michigan  noted  that  since  June  1984 
state-chartered  banks  in  Michigan 
without  trust  powers  have  been 
authorized  to  offer  self-directed  IRAs 
and  Keogh  Plan  accounts,  and  that  the 
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roiC's  proposed  amendment  comported 
with  that  state's  current  position.  A 
letter  from  the  Savings  Banks" 
Association  of  Congecticut  voiced 
general  approval  of  the  proposed 
amendment  and  noted  that  there  is  great 
mterest  among  its  membership  to 
sponsor  such  investment  accounts. 

The  FDIC  agrees  with  the-views 
expressed  in  the  comments  on  the 
desirability  of  permitting  all  FDIC- 
reguiated  banks,  irrespective  of  whether 
they  are  exercising  trust  powers,  to  offer 
self-directed  IRAs  and  Keogh  Plan 
accounts  without  obtaining  prior 
approval  from  the  FDIC.  The  proposed 
amendment  to  §  333.101(b)  is  therefore 
being  issued  as  a  final  interpretive 
ruling.  The  FDIC  wishes  to  emphasize 
that,  as  required  in  §  333.101(b).  banks 
may  neither  exercise  investment 
discretion  nor  provide  investment 
advice  in  connection  with  the  offering  of 
self-directed  IRAs  and  Keogh  Plan 
accounts  authorized  under  §  333.101. 
Also,  as  still  required  by  §  333.101(b)(3), 
the  bank's  acceptance  of  such  accounts 
without  trust  powers  must  not  be 
contrary  to  the  applicable  state  law. 
With  respect  to  the  questions  posed  in 
the  preamble  to  the  proposed 
amendment,  the  FDIC  does  not  deem  it 
necessary  at  this  time  to  require  that 
banks  segregate  assets  and  maintain  a 
separate  system  of  records  in 
connection  with  self-directed  IRAs  and 
Keogh  Plan  accounts.  As  noted  in  the 
comments  received  on  these  issues, 
current  banking  practices  and 
regulations  of  the  Internal  Revenue 
Service  impose  sufficient  guidelines 
within  which  self-directed  IRAs  and 
Keogh  Plan  accounts  are  and  would  be 
offered.  Moreover,  Part  344  of  the  FDIC's 
regulations  (12  CFR  Part  344)  imposes 
upon  insured  nonmember  banks 
recordkeeping  and  confirmation 
requirements  for  securities  transactions. 
Part  344  would  be  applicable  to  the 
offering  of  self-directed  IRAs  and  Keogh 
Plan  accounts.  At  this  time,  therefore, 
the  FDIC  deems  it  unnecessary  to 
prescribe  additional,  specific 
requirements  on  the  recordkeeping  and 
segregation  of  assets  relative  to  the 
offering  of  self-directed  IRAs  and  Keogh 
Plan  accounts.  The  FDIC  fully  expects, 
however,  that  insured  nonmember 
banks  availing  themselves  of  the 
expanded  authority  to  offer  such 
accounts  will  do  so  in  a  manner 
consistent  with  principles  of  sound  trust 
administration,  including  the  segregation 
and/or  adequate  identification  of 
corresponding  assets  of  these  accounts. 

The  Board  of  Directors  has  concluded 
that  a  delayed  effective  date  of  thirty 
days  from  the  date  of  publication  of  this 


amendment,  as  ordinarily  prescribed  by 
section  553(b)  of  Title  5  of  the  United 
States  Code,  is  not  required  in  this 
situation  because  the  amendment  is  an 
interpretive  ruling  and  serves  merely  to 
relieve  a  current  restriction  on  insured 
nonmember  banks.  The  final 
interpretive  ruling,  therefore,  will  be 
effective  as  of  March  11,  1985.  The 
Board  of  Directors'  waiver  of  the 
delayed  effectiveness  rule  is  consistent 
with  the  comments  received  on  this 
issue,  which  asked  that  the  banking 
industry  be  permitted  to  offer  self- 
directed  investment  products  before  the 
filing  deadline  for  1984  individual 
income  tax  returns,  April  15. 1985. 

Paperwork  Reduction  Act 

The  amendment  to  Interpretive  ruling 
§  333.101(b)  will  not  entail  any  reporting 
or  recordkeeping  requirements  and. 
hence,  the  Paperwork  Reduction  Act  of 
1980  is  not  applicable. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  5  of  the  Regulatory 
Flexibility  Act,  Pub.  L.  96-354,  94  Stat. 
1164  (September  19.  1980).  the  Board  of 
Directors  hereby  certifies  that  the 
amendment  to  Interpretive  Rule 
§  333.101(b)  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
changes  will  require  no  specific  action 
by  any  bank  and  instead  represent  a 
liberalization  of  current  constraints 
likely  to  be  more  important  to  larger 
institutions  in  a  position  to  commit  the 
resources  necessary  to  offer  self- 
directed  IRAs  and  Keogh  Plan  accounts. 

The  FDIC  is  promulgating  this 
regulatory  change  under  its  authority 
granted  in  sections  6  and  9  of  the 
Federal  Deposit  Insurance  Act  (12  U.SC. 
1816.  1819). 

List  of  Subjects  in  12  CFR  Part  333 

Banks,  banking.  State  nonmember 
banks.  Trusts  and  trustees. 

Accordingly,  the  FDIC  hereby  amends 
12  CFR  Part  333  as  set  forth  below. 

PART  333— EXTENSION  OF 
CORPORATE  POWERS 

1.  The  authority  citation  for  Part  333 
reads  as  follows: 

Authority:  12  U.S.C.  1816.  1819. 

§333.101     lAmended] 

2.  Section  333.101(b)  is  revised  to  read 
as  follows: 

•         *         •         •         • 

(b)  An  insured  State  nonmember 
bank,  not  exercising  trust  powers  may 
act  as  trustee  or  custodian  of  Individual 
Retirement  Accounts  established 
pursuant  to  the  Employee  Retirement 


Income  Security  Act  of  1974  and  Self- 
Fmployed  Retirement  Plans  established 
pursaunt  to  the  Self-F.mployed 
individuals  Retirement  Act  of  1962 
without  the  prior  written  consent  of  the 
Corporation  provided:  (1)  The  bank's 
duties  as  trustee  or  custodian  are 
essentially  custodial  or  ministerial  in 
nature.  (2)  the  bank  is  required  to  invest 
the  funds  from  such  plans  only  (i)  in  its 
own  time  or  savings  deposits,  or  (ii)  in 
any  other  assets  at  the  direction  of  the 
customer  provided  the  b;mk  does  not 
excercise  any  investment  discretion  or 
provided  any  investment  advice  with 
respect  to  such  account  assets,  and  (3) 
the  bank's  acceptance  of  such  accounts 
without  trust  powers  is  not  contrary  to 
State  law. 

By  Order  of  the  Board  of  Directors  this  11th 
day  of  March.  1985. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

|KR  Doc.  85-6215  Filed  3-15-85;  8:45  am) 

BILLING  CODE  67U-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  444 

IDocketNo.  63N-0303] 

Antibiotic  Drugs;  Gentamicin  Sulfate 
iniection;  Correction 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule;  correction. 


summary:  The  Food  and  Drug 
Administration  (FDA)  amended  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for 
two  new  strengths  of  gentamicin  sulfate 
injection  (48  FR  44775;  September  30, 
1983).  An  additional  amendment  to 
those  regulations,  which  was 
inadvertently  omitted,  published 
December  19,  1984  (49  FR  49287).  This 
document  corrects  an  oversight  in  that 
additional  amendment. 
EFFECTIVE  DATE:  December  19,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joan  Eckert.  301-443-4290. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  84-32958,  appearing  on  page  49287 
in  the  Federal  Register  of  Wednesday. 
December  19. 1984.  the  following 
correction  is  made:  On  page  49287.  in 
the  middle  column  under  §  444.220 
Gentamicin  sulfate  infection,  in 
paragraph  (b)(4),  fourth  line.  "50 
milligrams"  is  corrected  to  read  "10 
milligrams". 
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Dated:  March  8,  1985. 

Daniel  L  Michein, 

Director.  Office  of  Compliance,  Center  for 
Drugs  and  Biologies 

IFR  Doc.  85-6271  Filed  3-15-85;  8:45  dm) 

BILUNQ  CODE  4160-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  667 

[FHWA  Docl(et  No.  84-15  J 

Public  loinds  Highways  Funds;  Project 
Administration  Procedures  and 
Eligibility  Guidance 

agency:  Federal  Highway 
Administration  (FHWA),"dOT. 
action:  Final  rulemaking. 


summary:  The  FHWA  has  requested 
and  received  comments  on  proposed 
revisions  to  its  regulation  on  Public 
Lands  Highways.  Public  Lands 
Highways  are  Federal-aid  highways 
which  are  bounded  on  both  sides  by 
unappropriated  or  unreserved  public 
lands,  nontaxable  Indian  lands  or  other 
Federal  reservations.  The  regulation 
specifies  procedures  for  project 
administration  and  provides  guidance 
on  eligibility  of  work.  The  revisions  will 
bring  the  existing  regulation  up  to  date 
considering  recent  legislative  and 
administrative  changes  in  the  program. 

EFFECTIVE  DATE:  April  17,  1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  James  A.  Carney,  Railroads.  Utilities 
and  Programs  Branch,  Office  of 
Engineering,  (202)  42&-0450.  or  Mr. 
Michael  ].  Laska.  Office  of  the  Chief 
Counsel,  (202)  426-0762,  Federal 
Highway  Administration,  400  7th  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.  ET, 
Monday  through  Friday,  except  legal 
holidays. 

SUPPLEMENTARY  INFORMATION:  On 

September  19.  1984  the  FHWA  published 
Docket  No.  84-15.  a  notice  of  proposed 
rulemaking  for  Public  Lands  Highways, 
The  policies,  procedures  and 
requirements  for  administering  the 
Public  Lands  Highways  program  are  set 
forth  in  23  CFR  667.  In  carrying  out  the 
requirements  of  §  126(a)  of  Pub.  L.  97- 
424,  96  Stat.  2113.  to  provide  funds  to 
pay  for  the  cost  of  construction  and 
improvement  of  Public  Lands  Highways. 
'He  Secretary  of  Transportation  is 
.lulhorized  by  23  U.S.C.  315  to  prescribe 
.ind  promulgate  rules  and  regulations. 
This  authority  is  delegated  to  the 
I'ederal  Highway  Administrator  by  49 
CFR  1.48.  The  regulation,  23  CFR  667. 


establishes  the  authority  and 
responsibility  of  the  Federal  Highway 
Administrator  to  allocate  funds  on  the 
basis  of  need  as  determined  upon 
application  of  the  State  highway  agency 
(SHA).  It  is  necessary'  to  have  candidate 
projects  sufficiently  outlined  in  writing 
to  permit  comparison  and  selection. 

The  Public  Lands  Highways  program 
is  part  of  the  Federal  Lands  Highways 
program  which  provides  for  a 
coordinated  effort  for  construction  of 
forest  highways,  public  lands  highways, 
park  roads,  parkways  and  Indian 
reservation  roads.  The  Public  Lands 
Highways  program  provides  funds  only 
for  roads  on  a  Federal-aid  system  which 
are  bounded  on  both  sides  by  Federal 
lands.  Annually,  the  FHWA  solicits 
candidate  projects  for  Public  Lands 
Highways  funding.  Upon  identification 
by  the  SHA's  of  appropriate  projects  in 
consultation  with  FHWA  and  other 
Federal  agencies  and  submission  of 
candidates  by  the  SHA's.  the  FHWA 
makes  selections  based  on  need  and 
other  criteria  according  to  the 
information  provided.  Maintenance 
provisions  of  legislation  have  been 
rescinded  and  although  rehabilitation 
type  activities  may  be  funded, 
maintenance,  per  se,  is  no  longer 
eligible.  The  FHWA  allocates  Public 
Lands  Highways  funds  to  the  States,  on 
the  basis  of  need  in  such  States  as 
determined  by  FHWA  upon  application 
of  the  SHA.  Pteference  is  given  to  those 
projects  which  significantly  benefit  or 
improve  Federal  land  and  resource 
management  activities  and  similar 
consideration  is  given  management 
activities  regardless  of  the  type  of 
resource  involved.  Since  candidate 
projects  are  on  Federal-aid  systems, 
appropriate  classes  of  regular  Federal- 
aid  funds  as  well  as  other  appropriate 
classes  of  Federal  Lands  funds  are 
available.  This  permits  greater 
flexibility  in  the  development  of  viable 
improvements. 

Three  responses  were  received  within 
the  30-day  comment  period  provided  in 
the  notice  of  proposed  rulemaking, 
However,  several  additional  comments 
were  received  within  several  weeks 
after  the  close  of  the  comment  period 
and  these  have  also  been  included.  Most 
of  the  comments  were  resolved  by 
incorporation  of  explanatorv  language  in 
§  667,3.  ALLOCATION  OF  FUNDS. 
Specifically,  one  commenter  stated  that 
it  would  be  highly  desirable  to  have 
joint  consultation  with  the  State 
Highway  Engineers  in  the  selection 
process:  this  was  resolved  by  including 
wording  in  §  667.3(b)  regarding  the  State 
role  in  the  development  of  candidates.  A 
commenter  stated  that  consideration  in 
the  selection  process  should  be  given  to 


route  contmuity.  traffic  safety  and  the 
State  Transportation  Plan:  this  was 
resolved  by  including  these  elements  in 
§  667.3(c)(2).  A  commenter  noted  that 
since  all  programming  for  projects  is 
done  on  a  yearly  basis,  an  annual  call 
would  be  more  appropriate:  this  was 
resolved  by  substituting  the  word 
"Annually"  for  "Periodically"  in 
§  667, 3(b).  Another  comment 
documented  a  concern  that  the 
emphasis  placed  by  the  FHWA  in 
selecting  projects  significantly  impacted 
by  Federal  land  and  resource 
management  activities  is  weighted  to 
favor  routes  serving  national  forests. 
The  FHW.A's  response  to  this  comment 
is  that  the  implementing  legislation  as 
amended  does  not  suggest  any 
favoritism  toward  a  particular  category 
of  Federal  lands  and  since  impacts  on 
resources  is  subjective,  the  FHW.A  does 
not  intend  lo  favor  any  one  type  of 
Federal  lands.  Wording  in  the  Final  Rule 
has  been  modified  to  assure  similar 
consideration  is  given  regardless  of  the 
type  of  lands  impacted.  In  related 
comments,  it  was  suggested  that 
§  667.3(b)  mandate  consultation  by  the 
SHA  with  officials  of  the  agencies 
having  jurisdiction  over  Federal  lands 
and  that  §  667.5  require  the  SHA  to 
include  letters  from  the  involved  Federal 
land  management  agencies  indicating 
that  the  State's  proposal  is  consistent 
with  the  plans  and  responsibilities  of 
those  agencies.  The  FHWA  does  not 
consider  this  to  be  a  matter  for 
regulation.  However,  the  annual 
solicitation  memorandum  contains 
instructions  which  identify  the  need  to 
coordinate  with  the  Federal  agency 
having  jurisdiction  of  the  Federal  lands 
involved.  In  addition,  the  inclusion  of 
consideration  of  State  and  Federal 
planning  assures  Federal  agency  input. 
Another  comment  was  that  States  with 
large  expanses  of  public  lands  should 
receive  special  emphasis  under  this 
program.  This  factor  is  already  included 
m  §  667.3  (c)(1)  and  (d). 

In  response  to  the  comment  that  the 
internal  procedures  for  central  allotment 
of  funds  does  not  need  to  be  contained 
in  regulation.  FHWA  concurs  and 
although  this  process  is  intended  to 
continue,  language  has  been  removed 
from  this  rulemaking. 

It  was  suggested  by  one  commenter 
that  the  language  invoking  Federal-aid 
Primary  procedures  should  be  changed 
to  "  *   *  *  established  Federal-aid 
procedures."  This  would  pro\ide  for 
Public  Lands  projects  to  be  monitored 
under  established  certification 
acceptance  or  modified  Secondary'  Road 
plan  procedures.  Our  response  is  that 
Public  Lands  projects  receive  very  close 
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attention  at  all  levels  of  government.  If  a 
State  normally  processes  Primary 
projects  under  certification  acceptance. 
Public  Lands  projects  would  not  be 
excepted.  The  FHWA  monitoring  should 
continue  to  be  at  least  as  diligent  as  on 
a  primary  system  project. 

Several  other  comments  received 
could  not  be  accommodated.  One 
commenter  was  concerned  that  the 
wording  of  5  667.5(d)  (i.e..  "No  fund 
transfers  or  changes  to  project  termini  or 
description  as  approved  will  be 
permitted  without  prior  approval  from 
Washington  Headquarters.")  would  lead 
to  considerable  paperwork,  as  projects 
often  cannot  be  estimated  accurately  for 
future  construction.  It  is  possible  that  if 
there  isn't  sufficient  funding  at  the  time 
of  bid  call,  the  project  would  have  to  be 
cancelled.  The  FTfWA's  response  to  this 
comment  is  that  approval  action  by 
Washington  Headquarters  does  not 
necessitate  paperwork.  Small 
adjustments  are  accomplished  upon 
verbal  notification  and  verbal  approval. 
The  provision  for  Washington 
Headquarters  approval  is  necessary  to 
assure  that  a  close  account  of  funds 
allocated  is  kept  for  each  project.  The 
Stales  are  made  aware  at  the  time  of  the 
solicitation  that  these  conditions  exist 
due  to  the  limited  funds  available. 
Planning  is  necessary  to  assure 
supplemental  funds  are  available  if  a 
contingency  condition  arises.  Another 
comment  which  could  not  be 
incorporated  was  that  eligibility  should 
be  broadened  to  include  public  lands 
under  other  than  Federal  jurisdiction  if 
they  are:  contiguous  to  Federal  lands, 
are  part  of  a  regional  park  pystem  and 
the  primary  access  road  serves  as  an 
arterial  route  for  the  public  lands'  area. 
The  FHWA's  response  to  this  comment 
is  that  public  lands  must  be  under 
Federal  jurisdiction.  Legislation  would 
be  required  to  modify  the  definition  of 
public  lands  and  there  is  no  intention  to 
seek  a  redefinition.  An  additional 
suggestion  was  that  Preliminary 
Engineering  be  excluded  from  the 
program.  This  could  not  be 
accommodated  since  it  is  FHWA's 
interpretation  of  23  U.S.C.  204  that 
Preliminary  Engineering  (PE)  may  be 
included  as  an  eligible  expense. 
Although  the  FHWA  does  not  encourage 
a  State  to  submit  PE  projects  since 
criteria  would  normally  preclude 
selection  in  favor  of  a  project  which  is 
ready  to  go  to  construction,  PE  is 
permitted  by  law  and  to 
administratively  limit  eligibility  would 
l)e  presumptuous. 

There  was  one  comment  to  the  effect 
that  the  law  should  be  modified  to 
remove  the  requirement  that  highways 


be  bordered  on  both  sides  by  public 
lands.  The  FHWA  does  not  intend  to 
seek  changes  to  existing  law  on  this 
matter. 

One  commenter  mentioned  that  the 
program  is  not  defined  with  criteria  and 
objectives  specific  enough  to  insure 
stability  of  the  program  and  that  the 
FHWA  should  clearly  delineate  the 
criteria  for  fhiblic  Lands  Highways  fund 
grants  to  insure  stability  for  State 
highway  agency  programs.  The  FHWA 
response  is  that  this  seems  to  suggest 
that  the  discretion  in  the  program  be 
reduced,  if  not  eliminated.  The  FTIWA 
does  not  intend  to  administratively 
weaken  the  discretionary  nature  of  this 
program  by  tightening  criteria  beyond 
that  provided  in  the  Final  Rule. 
Congress  established  the  program  with  a 
great  deal  of  flexibility  and  discretion 
given  to  the  Secretary,  and  any 
significant  change  toward  "formula" 
funding  must  be  initiated  by  Congress. 
The  Final  Rule  does  contain  language 
regarding  the  State  and  Federal 
Transportation  Plans  which  provides  for 
consideration  along  these  lines  in  the 
selection  process.       j 

Summary  of  Revisions 

After  a  review  of  comments  received, 
the  following  revisions  are  being  made 
to  the  regulation.  The  revisions  are 
intended  to  bring  the  existing  regulation 
up  to  date  considering  recent  legislative 
and  administrative  changes  in  the 
program.  Specifically,  the  changes 
include  (1)  recent  legislative  provisions 
in  the  1982  Surface  Transportation 
Assistance  Act  [Pub.  L.  97^24,  96  Stat. 
2113)  for  giving  prefert;nce  to  projects 
which  significantly  benefit  or  improve 
Federal  land  and  resource  management 
activities,  and  removing  maintenance 
and  certain  ancillary  facilities  as  eligible 
items  of  work,  (2)  deletion  of  the 
consideration  previously  given  to  the 
needs  of  FHWA  direct  Federal  forces  to 
perform  work,  (3)  clarification  of  the 
wording  of  several  sections  to  assure 
candidate  projects  are  within  Federal 
lands,  on  a  public  road  and  on  the 
F'ederal-aid  system,  and  (4)  clarification 
of  the  criteria  on  which  the  review  of 
candidate  projects  are  based  to  more 
accurately  reflect  the  priority  of  factors 
considered.  I 

Regulatory  Impact     ' 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation. 

These  revisions  will  impose  no 
additional  burdens  on  the  States  or  local 
agencies  and  could  reduce 


implementation  burdens  by  providing  a 
more  current  and  simplified  regulation. 
For  these  reasons,  the  anticipated 
economic  impact,  if  any,  will  be 
minimal.  Therefore,  a  full  regulatory 
evaluation  is  not  required.  For  the  same 
reasons  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act  [Pub.  L.  96- 
354),  the  FHWA  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  consideration  of  the  foregoing  and 
under  the  authority  of  23  U.S.C.  202(c). 
204.  and  315;  and  49  CFR  1.48(b);  the 
FHWA  revises  Part  667  of  title  23.  Code 
of  Federal  Regulations,  to  read  as  set 
forth  below.  [Catalog  of  Federal 
Domestic  Assistance  Program  No. 
20.205,  Highway  Research,  Planning,  and 
Construction.  The  regulations 
implementing  Executive  order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

List  of  Subjects  in  23  CFR  Part  667 

Grant  programs — Transportation, 
Highways  and  roads.  Public  lands. 

Is.'^ued  on:  March  5,  1985. 

R.\.  Bamhart. 

Federal  High  way  Ailmimslrator,  Federal 
ffii;h  ii-oy  Administration. 

Part  667  of  Title  23  is  revised  to  read 
as  follows: 

PART  667— PUBLIC  LANDS 
HIGHWAYS  FUNDS 

Sk<.. 

667.1  Purpose. 

667.3  Allocation  of  funds. 

667.5  Project  procedures. 

667.7  Eligibility. 

Authority:  23  U.S.C.  202(c).  204  and  315: 
and  49  CFR  1.4B(b). 

§  667.1    Purpose. 

The  purpose  of  this  regulation  is  to 
outline  procedures  to  be  followed  in 
administering  Fhiblic  Lands  Highways 
funds. 

§  667.3    Allocation  of  funds. 

(a)  Funds  authorized  for  Public  Lands 
Highways  shall  be  allocated  among  the 
States  on  the  basis  of  need  as 
determined  by  the  Federal  Highway 
Administrator  upon  application  of  the 
State  highway  agency  (SHA).  Preference 
will  be  given  to  those  projects  which 
significantly  benefit  or  improve  Federal 
land  and  resource  management  and 
similar  consideration  will  be  given 
regardless  of  the  type  of  Federal  lands 
involved. 

(b)  Annually  a  call  will  be  issued  by 
the  Federal  Highway  Administration 
(FHWA)  to  the  respective  SHA's  for 
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candidate  projects.  The  SHA's  may 
identify  and  prioritize  candidate 
projects  in  consultation  with  FHWA  and 
other  Federal  agencies  as  appropriate. 

(c)  All  candidate  projects  submitted  in 
response  to  the  above  call  will  be 
reviewed  by  FHWA  Washington 
Headquarters  and  a  priority  of  need 
determined  on  the  basis  of  supporting 
information  submitted  with  the 
application  dealing  with  the  following 
considerations.- 

(1)  Relationship  to  Federal  land  and 
resource  management  plans  and 
activities  including  traffic  carrying 
capacity  and  other  effects  on  land  use 
and  resource  development, 

(2)  Current  status  and  adequacy  of  the 
present  road  with  regard  to  route 
continuity,  capacity,  safety  and  State 
and  Federal  agency  transportation 
plans. 

(3)  Relationship  of  proposed 
improvement  to  the  adequate 
development  of  a  complete  highway 
section,  and 

(4)  Schedule  for  physical  construction, 
particularly,  how  soon  physical 
construction  will  begin. 

(d)  After  reviewing  the  applications 
based  on  the  above  criteria,  the  FHWA 
will  also  give  some  consideration  to  the 
equitable  distribution  to  States  of 
available  funds. 

§  667.5    Project  procedures. 

(a)  Except  as  noted  herein,  work  is  to 
be  administered  by  the  SHA  in 
accordance  with  Federal-aid  procedures 
applicable  to  Federal-aid  primary 
projects  or  by  the  FHWA  in  accordance 
with  procedures  applicable  to  forest 
highway  projects.  The  method  chosen 
will  be  determined  by  agreement 
between  the  SHA  and  the  F"HWA 
Division  Administrator. 

(b)  The  Administrator's  approval  of  a 
specific  project  constitutes  program 
approval.  There  is  no  need  for 
subsequent  inclusion  in  the  statewide 
program  of  projects. 

(c)  Upon  receipt  of  advice  of  project 
approval,  the  project  should  be 
advanced  expeditiously.  Projects  shall 
be  constructed  through  contracts 
awarded  by  competitive  bidding  unless 
the  FHWA  Division  Administrator  (or 
Direct  Federal  Division  Engineer)  finds 
that  another  method  is  cost  effective  for 
a  particular  project. 

(d)  The  amount  of  Public  Lands 
Highways  funds  available  for  the 
construction  of  a  specific  project  is 
limited  to  the  amount  of  funds  allotted 
for  that  project.  No  fund  transfers  or 
changes  to  project  termini  or 
descriptions  as  approved  by  the 
Administrator  will  be  permitted  without 


prior  approval  from  the  Washington 
Headquarters. 

§  667.7    Eligibility. 

(a)  Funds  authorized  for  Public  Lands 
Highways  are  available  for  public  roads 
on  the  Federal-aid  system  which  are 
entirely  within  Federal  lands. 

(b)  Funds  may  be  used  for  engineering 
and  construction  of  the  mainline 
roadway  including  adjacent  vehicular 
parking  areas  and  construction  elements 
related  to  scenic  easements. 

(c)  Funds  may  not  be  used  for  right-of- 
way  costs,  maintenance  or  other 
ancillaries  such  as  sanitary,  water  and 
fire  control  facilities. 

\m  Doc.  85-6407  Filed  S-IS-M.  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Approval  of  Permanent  Program 
Amendments  From  the  State  of  Ohio 
Under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  an  amendment  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 

By  letters  dated  July  10  and  23. 1984. 
Ohio  submitted  program  amendments  to 
OSM  consisting  of  changes  to  the 
regulations  concerning  use  of 
explosives.  OSM  published  a  notice  in 
the  Federal  Register  on  August  9, 1984. 
announcing  receipt  of  the  amendments 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendments 
(49  FR  31912).  The  public  comment 
period  ended  September  10, 1984. 

OSM's  review  of  Ohio's  proposed 
amendments  identified  concerns  relating 
to  the  preparation  of  blasting  designs, 
preblasting  surveys,  conduct  of  the 
blast,  and  availability  of  blast  records. 
OSM  notified  Ohio  about  its  concerns 
on  October  17,  1984,  and  on  November 
26,  1984.  Ohio  responded  by  revising  the 
proposed  amendments. 

On  January  3, 1985,  OSM  reopened 
and  extended  the  comment  period  on 
Ohio's  July  10  and  23, 1984,  proposed 
amendment  as  modified  on  November 


26, 1984  (50  FR  284).  The  public  comment 
period  ended  on  January  18,  1985 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendments,  the 
Director  of  OSM  has  determined  that  the 
amendments  meets  the  requirements  of 
SMCRA  and  the  Federal  regulations. 
Accordingly,  the  Director  is  approving 
the  program  amendments.  The  Federal 
regulations  at  30  CFR  Part  935  which 
codify  decisions  on  the  Ohio  program 
are  being  amended  to  implement  this 
action. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay:  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA.  Immediate  effectiveness 
will  facilitate  early  promulgation  of 
these  rules  by  Ohio, 

EFFECTIVE  DATE:  March  18.  1985 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Nina  Rose  Hatfield,  Director. 
Columbus  Field  Office.  Office  of  Surface 
Mining,  Room  202,  2242  South  Hamilton 
Road.  Columbus.  Ohio  43227,  Telephone; 
(614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Ohio  program  was  approved  by 
the  Secretary  of  the  Interior  effective 
August  16,  1982.  by  notice  published  in 
the  August  10. 1982  Federal  Register  (47 
FR  34688).  The  approval  was 
conditioned  on  the  correction  of  28 
minor  deficiencies  contained  in  11 
conditions,  Information  pertinent  to  the 
general  background,  revisions, 
modifications,  and  amendments  to  the 
Ohio  program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10, 
1982  Federal  Register. 

II.  Discussion  of  the  Amendment 

By  letters  dated  July  10  and  23,  1984, 
Ohio  submitted  a  program  amendment 
consisting  of  a  revision  to  Ohio  rule 
1501:13-9-06  concerning  performance 
standards  for  the  use  of  explosives.  The 
revision  is  intended  to  parallel  the 
revised  Federal  regulations  at  30  CFR 
816.61-68  and  817.61-68, 

OSM  published  a  notice  in  the  Federal 
Register  on  August  9,  1984  (49  FR  31912), 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendments. 
The  notice  stated  that  a  public  hearing 
would  be  held  only  if  requested.  Since 
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there  were  no  requests  for  a  hearing,  a 
hearing  was  not  held.  The  public 
conunent  period  closed  September  10, 
1984. 

OSM's  review  of  Ohio's  proposed 
amendment  identified  concerns  relating 
to  the  preparation  of  blasting  designs, 
preblasting  surveys,  conduct  of  the 
blast,  and  availability  of  blast  records. 
OSM  notified  Ohio  about  its  concerns 
on  October  17, 1984,  and  on  November 
26, 1984,  Ohio  responded  by  revising  the 
proposed  amendments. 

OSM's  concerns  about  the  Ohio  rules 
included  the  following: 

Federal  regulation  30  CFR  816.61(d)(4) 
allows  only  a  certified  blaster  to  prepare 
and  sign  a  blast  design.  Ohio  has 
amended  its  rule  1501:13-9-06(B)(4)  to 
make  a  certified  blaster  responsible  for 
approving  any  blast  design. 

Federal  regulation  30  CFR  816.62(a) 
has  a  broad  definition  of  "permit  area" 
relating  to  preblasting  surveys.  Ohio  has 
deleted  the  language  in  1501:13-9- 
06(C)(1)  that  excluded  sections  of  the 
permit  area  from  consideration  in  a 
preblasting  survey. 

Federal  regulation  30  CFR  816.64(a) 
requires  notifying  local  governments  of 
surface  blasting  incident  to  underground 
mining.  Ohio  has  revised  1501:13-9- 
06(D)(6)  to  remove  the  limiting  language 
of  notifying  only  local  governments 
"within  one-half  mile  of  the  blasting 
site"  of  such  blasting. 

Federal  requirements  in  section 
515(b)(15)(C)  of  SMCRA  and  30  CFR 
816.67  establish  design  parameters 
intended  to  keep  airblast  and  ground 
vibration  at  or  below  the  levels 
predicted  to  cause  damage.  The  large 
number  of  variables,  even  if  the 
parameters  are  adhered  to.  make  it 
impossible  to  say  with  100%  statistical 
confidence  that  no  damage  will  occur. 
Therefore.  Ohio  has  deleted  section 
1501:13-9-06(F)(2)  that  presumed 
blasting  was  being  conducted  in  a 
manner  to  prevent  damage  if  the 
performance  standards  were  being  met. 

Federal  regulation  30  CFR  816.68 
requires  that  blasting  records  be  made 
available  to  the  public.  Ohio  rule 
1501:13-9-06(G)(l)  has  been  modified  to 
allow  inspection  of  blast  records  by  the 
public. 

Accordingly.  OSM  reopened  and 
extended  the  comment  period  on  Ohio's 
July  10  and  23, 1984,  proposed 
amendment  as  modified  on  November 
26. 1984.  This  action  was  announced  in 
the  Federal  Register  on  January  3, 1985, 
to  provide  the  public  an  opportunity  to 
reconsider  the  adequacy  of  the  proposed 
amendments  (50  FR  284).  The  public 
comment  period  closed  January  18, 1985. 


m.  Director's  Findings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.17  and  732.15. 
that  the  program  amendments  submitted 
by  Ohio  on  July  10  and  23, 1984,  and 
modified  on  November  26. 1984,  meet 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII,  as  discussed  in  the  findings 
below.  However,  the  Ohio  rules  have 
not  been  promulgated  as  final  rules.  The 
Chief  of  the  Division  has  indicated  that 
Ohio  intends  to  adopt  the  rules  by 
emergency  rulemaking  as  soon  as  they 
are  approved  by  OSM.  The  Director  is 
approving  the  rules  provided  that  they 
are  fully  promulgated  in  identical  form 
to  the  rules  submitted  to  and  reviewed 
by  OSM. 

OAC  Section  1501:13-9-06  Standards 
for  Use  of  Explosives. 

OAC  Section  1501:13-9-06 

Ohio  has  amended  the  standards  for 
use  of  explosives  to  refiect  the 
standards  contained  in  30  CFR  816.61-68 
and  817.61-68.  This  rule  sets  the 
standards  for  all  blasting  operations  on 
surface  coal  mining  operations  and  for 
surface  blasting  operations  incident  to 
underground  mining.  The  standards 
cover  blast  design,  preblast  survey. 
blasting  schedule,  blasting  signs. 
warnings,  and  access  control,  control  of 
adverse  effects  and  blast  records.  The 
Federal  regulations  cited  above  also 
define  standards  for  use  of  explosives 
on  surface  and  underground  coal  mining 
operations  including  preblasting  survey, 
blasting  schedule,  blasting  signs. 
warnings,  and  access  control,  control  of 
adverse  effects,  and  blasting  operation 
records.  Therefore,  the  Director  finds 
that  the  Ohio  rule  is  no  less  effective 
than  the  Federal  regulations. 

rV.  Public  Comments 

No  public  comments  were  received. 
Acknowledgments  were  received  from 
the  following  Federal  agencies:  Soil 
Conservation  Service,  Farmers  Home 
Administration,  the  Mine  Safety  and 
Health  Administration  and  the  Army 
Corp  of  Engineers.  This  disclosure  of 
Federal  agency  comments  is  made 
pursuant  to  section  503(b)(1)  of  SMCRA 
and  30  CFR  732.17(h)(10)(i). 

V.  Director's  Decision 

The  Director,  based  on  the  above 
findings  is  approving  the  July  10  and  23, 
1984.  amendment  as  modified  on 
November  26. 1984.  The  Director  is 
amending  Part  935  of  30  CFR  Chapter 
VII  to  reflect  approval  of  the  State 
program  amendment.  However,  as  noted 
above,  because  the  Ohio  rules  have  not 
been  fully  promulgated,  the  rules  will 
not  take  effect  for  pujposes  of  the  Ohio 


program  until  the  revised  rules  have 
been  promulgated  as  final  rules  by  Ohio. 

VI.  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The  Secretary 
has  determined  that,  pursuant  to  section 
702(d)  of  SMCRA.  30  U.S.C.  1292(d),  no 
environmental  impact  statement  need  be 
prepared  on  this  rulemaking. 

2.  Executive  Order  12291  and  the 
Rt^gulafory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  section  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  had 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  num.ber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  March  1, 1985. 
John  D.  Ward. 
Director,  Office  of  Surface  Mining. 

PART  935— OHIO 

30  CFR  935.15  is  amended  by  adding  a 
new  paragraph  (o)  as  follows: 

§  935.15    Approval  of  regulatory  program 
amendments. 

(o)  The  following  amendment 
submitted  to  OSM  on  July  10  and  23, 
1984.  and  modified  on  November  26, 
1984,  is  approved  effective  upon 
promulgation  of  the  revised  rule  by  the 
State,  provided  the  rule  is  adopted  in 
identical  form  as  submitted  to  and 
reviewed  by  OSM:  Ohio  Administrative 
Code  Section:  1501:13-9-06.  (Standards 
for  Use  of  Explosives). 

Authority:  (Pub.  L  9&-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  UOIet  seq.)]. 

[FR  Doc.  85-6201  Filed  ,3-15-85;  8:45  am] 

BtUJNQ  COOC  4310-0$'M 


Federal  Register  /  Vol.  50.  No.  52  /  Monday.  March  la  1985  /  Rules  and  Regulations  10759 


30  CFR  Part  936 

Approval  of  Amendment  to  the 
Oklahoma  Regulatory  Program  Under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

AGENCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Inferior. 

action:  Final  rule. 


SUMMARY:  OSM  is  announcing  the 

approval  of  a  program  amendment 
submitted  by  Oklahoma  as  an 
amendment  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Oklahoma  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
consists  of  revisions  to  Oklahoma's  coal 
exploration  requirements.  Oklahoma 
submitted  the  proposed  program 
amendment  on  July  8, 1983.  The  Director, 
OSM,  pending  his  decision  on  the  status 
of  the  Oklahoma  program  pursuant  to  30 
era  Part  733,  delayed  action  on  the 
entire  amendment  submitted  by 
Oklahoma.  After  publication  of  the 
Director's  decision  on  the  status  of 
Oklahoma's  program  in  the  April  12, 
1984  Federal  Register  (49  FR  14674), 
OSM  published  a  notice  in  the  Federal 
Register  on  August  16, 1984  announcing 
receipt  of  the  amendment  and  inviting 
public  comment  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  ended  September  17. 
1984. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendment,  the 
Director  has  determined  that  the 
amendment  meets  the  requirements  of 
S.MCRA  and  the  Federal  regulations  and 
is  approving  if.  The  Federal  rules  at  30  >■ 
era  Part  936  codifying  decisions 
concerning  the  Oklahoma  program  are 
being  amended  to  implement  this  action. 
This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  March  18. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  L.  Markey,  Director,  Tulsa 
Field  Office,  Room  3014,  333  West 
Fourth  Street,  Tulsa,  Oklahoma  74103. 
Telephone:  (918)  581-7927. 
SUPPLEMENTARY  INFORMATION:  . 

I.  Background 

The  Oklahoma  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  January  19. 1981,  (46 


FR  4910).  Information  pertinent  to  the 
general  background,  revisions, 
modifications  and  amendments  to  the 
proposed  permanent  program 
submission  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Oklahoma 
program  can  be  found  in  the  January  19, 
1981  Federal  Register  (46  FR  4910),  in  the 
April  2.  1982  Federal  Register  [47  FR 
14152),  in  the  May  4,  1983  Federal 
Register  (48  ra  20050)  and  the  August 
28,  1984  Federal  Register  (49  FR  34000). 

.Additional  information  pertinent  to 
the  action  taken  by  the  Director.  OSM, 
under  the  authority  of  30  CFR  Part  733 
with  regard  to  the  status  of  Oklahoma's 
permanent  regulatory  program  was 
published  in  the  April  12,  1984  Federal 
Register  (49  FR  14674). 

II.  Submission  of  Revisions 

On  July  8,  1983,  Oklahoma  submitted 
to  OSM  and  amendment  to  its  approved 
permanent  regulatory  program  at 
Sections  776,  815,  and  816  of  the 
Oklahoma  regulations  that  would 
require  any  person  who  intends  to 
conduct  coal  exploration  in  which  more 
than  250  tons  of  coal  is  to  be  removed  to 
obtain  the  written  approval  of  the 
Oklahoma  Department  of  Mines  (OD.M). 
comply  with  certain  public  participation 
requirements  and  post  performance 
bond. 

The  proposed  amendment  consists  of 
proposed  regulations  governing 
application  requirements  for  exploration 
operations  of  more  than  250  tons, 
criteria  for  the  State's  approval  or 
disapproval  of  exploration  applications. 
ODM's  public  notification  requirements 
for  actions  taken  on  exploration 
applications,  application  of  required 
performance  standards  and  enforcement 
provisions  for  coal  exploration 
operations,  public  availability  of  coal 
exploration  operation  information, 
bonding  requirements  for  coal 
exploration  operations  and  general 
responsibihties  of  persons  conducting 
coal  exploration.  The  August  16, 1964 
Federal  Register  (49  FR  32772) 
announced  receipt  of  the  materials  and 
opened  the  initial  public  comment 
period.  In  that  same  notice,  OSM 
announced  that  a  public  hearing  would 
be  held  only  if  requested.  No  requests 
were  received  and  no  hearing  was  held 
A  review  by  OSM  identified  minor 
deficiencies  in  the  Oklahoma 
submission.  The  State  was  notified 
October  24,  1984.  of  OSM's  concerns  and 
subsequently  provided  clarifying 
material  to  OSM  on  January  2.  1985. 
OSM  announced  receipt  of  the  new- 
material  in  the  February  6.  1985  Federal 
Register  (50  FR  5080)  and  reopened  the 


public  comment  period  until  February 
21.  1985.  No  additional  comments  were 
received. 

III.  Director's  Findings 

In  accordance  with  SMCRA  and  30 
CFR  732.15  and  732.17.  the  Director  finds 
that  the  revised  program  amendment  to 
the  Department  of  Mines.  Rules  and 
Regulations  (DOM/RR)  as  submitted  by 
Oklahoma  on  July  8,  1983.  and  clarified" 
on  January  2,  1985,  meets  the 
requirements  of  SMCRA  and  30  CVR 
Chapter  VII,  as  discussed  below. 

The  clarifying  material  submitted  by 
Oklahoma  on  October  24, 1984. 
addressed  minor  concerns  raised  by 
OSM  m  Its  review  of  the  Oklahoma 
amendment.  The  clarifying  material 
addressed  the  following:  The  State 
added  language  at  §  776.12(a)(3)(vi)  of 
its  proposed  regulations  requiring  any 
person  who  intends  to  remove  more 
than  250  tons  of  coal  from  an 
exploration  operation  to  provide  a 
statement  and  appropriate 
documentation  as  to  why  the  removal  of 
more  than  250  tons  is  necessary;  the 
State  added  language  at  §  776  i2(b)(l)  of 
its  proposed  regulations  requiring  public 
notification  by  the  applicant  of  his  filing 
of  an  exploration  application  to  remove 
coal  in  excess  of  250  tons;  and, 
Oklahoma  added  language  at  §  776.14(a) 
of  its  proposed  regulations  requiring  that 
written  notification  of  the  regulatory 
authority's  decision  to  approve  or 
disapprove  an  exploration  application 
be  made  to  all  individuals  who  provided 
comments  on  the  application. 

Specinc  Findings 

A.  Section  776.12  has  been  expanded 
to  identify  the  necessary  general 
application  requirements  for  an 
exploration  operation  of  more  than  250 
tons.  This  section  also  addresses  the 
public  participation  requirements.  The 
Director  finds  that  these  changes  are  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  772.11  and  772.12 
and  in  accordance  with  section  512  of 
S.MCRA. 

B.  Section  776.13  has  been  amended  to 
identify  ODM's  responsibilities  for 
approving  or  disapproving,  including  the 
criteria  for  approval  and  terms  of 
approval  of  applications  for  coal 
exploration  operations  in  excess  of  250 
tons.  The  Director  finds  that  these 
changes  are  no  less  effective  than  the 
Federal  regulations  at  30  Cra  772.12  and 
in  accordance  with  section  512  of 
SMCRA. 

C.  Section  776.14  has  been  added  to 
identify  ODM's  public  notification 
requirements  for  actions  taken  on 
applications  for  exploration  operations 
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in  excess  of  250  Ions.  This  new  rule  also 
provides  for  administrative  and  judicial 
review  for  any  person  whose  interests 
are  or  may  be  adversely  affected  by  a 
decision  of  ODM.  The  Director  finds 
that  these  changes  are  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
772.12(c)  and  in  accordance  with  section 
512  of  SMCRA. 

D.  Section  776.15  has  been  amended 
to  apply  the  appropriate  performance 
standards  and  enforcement  provisions 
to  coal  exploration  operations  of  over 
250  tons.  The  Director  finds  that  these 
changes  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR  772.13  and 
in  accordance  with  section  512  of 
SMCRA. 

E.  Section  776.17  concerning  public 
availability  of  information  has  been 
amended  to  provide  for  public 
availability  of  information  at  all  offices 
of  ODM.  The  Director  finds  that  these 
changes  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR  772.15  and 
in  accordance  with  section  512  of 
SMCRA. 

F.  Section  776.18  has  been  added 
which  establishes  bonding  requirements. 
Under  the  new  rule,  any  coal 
exploration  activities  which  either 
remove  more  than  250  tons  of  coal  or 
which  substantially  disturb  the  land 
surface  shall  file  a  minimum  bond  of 
$10,000  with  ODM.  No  equivalent 
provision  is  found  in  the  Federal 
regulations.  The  Director  finds  that  this 
requirement  is  not  inconsistent  with  any 
Federal  regulation  or  any  provision  of 
SMCRA. 

G.  Section  815.11  entitled  "General 
responsibility  of  persons  conducting 
coal  exploration"  has  been  amended  to 
correctly  reference  the  amended  coal 
exploration  application  sections  of 
amended  Oklahoma  rule  Part  776.  The 
Director  finds  that  these  changes  are  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  772.13  and  in 
accordance  with  section  512  of  SMCRA. 

H.  Sections  816.1  and  816.2  have  been 
revised  to  track  the  Federal  language 
concerning  the  scope  and  objectives  of 
the  performance  standards.  Under  the 
revised  State  rules,  coal  exploration 
activities  would  be  excluded  from  the 
performance  standards  of  Part  816,  but 
would  still  have  to  comply  with  the 
performance  standards  of  §  815.15  of  the 
Oklahoma  rules.  The  State  of  Oklahoma 
made  these  changes  to  the  Oklahoma 
rules  in  response  to  comparable 
revisions  to  the  Federal  regulations  at 
sections  30  CFR  816.1  and  816.2.  The 
Director  finds  that  these  changes  are  no 
less  effective  than  the  Federal 


regulations  at  30  CFR  816.1  and  816.2 
and  in  accordance  with  section  512(a)  of 
SMCRA. 

IV.  Public  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(10)(i),  of  those 
Federal  Agencies  invited  to  comment, 
none  choose  to  do  so.  No  additional 
public  comments  were  received. 

The  disclosure  of  Federal  agency 
comments  is  made  pursuant  to  section 
503(b)  of  SMCRA  and  30  CFR 
732.17(h){10)(i). 

V.  Director's  Decision 

The  Director,  based  on  the  above 
finding,  is  approving  the  July  8, 1983 
amendment  to  the  Oklahoma  program. 
The  Director  is  amending  Part  936  of  30 
CFR  Chapter  VII  to  reflect  approval  of 
the  above  program  modification. 

VI.  Procedural  Requirements 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  AcL  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  602  e/se^.). 

This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  936 

Coal  mining.  Intergovernmental 


relations,  Surface  mining.  Underground 
mining. 

Authority:  Pub.  L.  95-87.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.).  ^  _ 

Dated:  March  11,  1985. 
)ohn  D.  Ward, 

Director,  Office  of  Surface  Mining. 

PART  936— OKLAHOMA 

30  CFR  936.15  is  amended  by  adding  a 
new  paragraph  (d)  as  follows: 

§936.15    Approval  of  regulatory  program 
anwndment 

•  «  •  *  * 

(d)  The  following  amendment 
submitted  to  OSM  on  July  8, 1983,  is 
approved  effective  March  18, 1985. 
Oklahoma's  regulations  governing 
application  requirements  for  exploration 
operations  of  more  than  250  tons  at 
section  776.12  of  the  Oklahoma 
Department  of  Mines,  Rules  and 
Regulations  (DOM/RR);  the  State 
regulatory  authority's  responsibility  for 
approving  or  disapproving,  including  the 
criteria  for  approval  and  terms  of 
approval  of  application  for  coal 
exploration  operations  in  excess  of  250 
tons  at  section  776.13  of  DOM/RR;  the 
Department  of  Mines'  public  notification 
requirements  for  actions  taken  on 
applications  for  exploration  operations 
in  excess  of  250  tons  at  section  776.14  of 
DOM/RR:  the  application  of  appropriate 
performance  standards  and  enforcement 
provisions  for  coal  exploration 
operations  in  excess  of  250  tons  at 
section  776.15  of  DOM/RR;  the  public 
availability  of  information  relating  to 
coal  exploration  operations  at  section 
776.17  of  DOM/RR;  the  minimum 
bonding  requirement  for  coal 
exploration  operations  which  either 
remove  more  than  250  tons  or 
substantially  disturb  the  land  surface  at 
section  776.18  of  DOM/RR;  the  general 
responsibility  of  persons  conducting 
coal  exploration  operations  at  section 
815.11  of  DOM/RR,  to  reflect  the 
amended  coal  exploration  application 
sections  of  DOM/RR  Part  776;  and  the 
revised  scope  and  objectives  of 
applicable  performance  standards  of 
section  815.5  at  section  816.1  and  816.2 
of  DOM/RR. 

[FR  Doc.  85-6203  Filed  3-15-85;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  1 

ICGD  85-0091 

Written  Warnings  by  Coast  Guard 
Boarding  Officers  for  Violation  of  33 
CFR  88.05 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  This  regulation  amends 
Subpart  1.08  of  Title  33  Code  of  Federal 
Regulations  to  include  a  provision  for 
the  issuance  of  a  written  warning  given 
hy  Coast  Guard  Boarding  Officers  to 
operators  of  vessels  12  meters  or  more 
in  length  for  failure  to  carry  on  hoard,  a 
copy  of  the  Inland  Navigation  Rules  (:i3 
CFR  88.05).  The  intended  effect  of  the 
amendment  is  to  emphasize  the 
educational  rather  than  the  punitive 
nature  of  the  Coast  Guard's  enforcement 
posture  for  minor  infractions. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  April  17,  1985. 

SUPPLEMENTARY  INFORMATION:  Since 
this  amendment  relates  solely  to  agency 
policy  and  procedure,  it  is  exempt  from 
the  notice  and  public  comment 
requirements  of  5  U.S.C.  553(hl(;i)(A) 
This  final  rule  is  considered  to  be 
nonmajor  under  Executive  Order  12291 
and  nonsignificant  under  DOT 
regulatory  policies  and  procedures  (44 
FR  11034:  February  26. 1979).  The 
economic  impact  of  this  final  rule  has 
been  found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
Since  this  final  rule  allows  for  the 
issuance  of  a  written  warning  for  failure 
to  maintain  a  copy  of  the  Inland 
Navigation  Rules  as  opposed  to  the 
assessment  of  a  civil  penalty,  the  public 
will  benefit  from  its  promulgation. 
Decause  no  notice  of  proposed 
rulemaking  is  required  under  5  U.S.C. 
553(t))(3)(A),  this  action  is  exempt  from 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
(i03,  604).  However,  the  requirements  of 
the  Act  were  taken  into  consideration 
and  it  is  certified  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rulemaking  are  I.CDR 
Charles  K.  Bell.  Project  .Manager,  Office 
of  Navigation,  and  LT  Sandra  Sylvester, 
Office  of  Chief  Counsel. 

Discussion 

There  is  a  specific  list  of  violations  in 
Subpart  1.08  for  which  Coast  Guard 
Boarding  officers  may  issue  written 
warnings.  This  amendment  will  extend 


that  list  to  include  §  88.05  of  Title  33 
Code  of  Federal  Regulations.  It 
authorizes  written  warni.'igs  in  lieu  of 
civil  penalties  in  Subpart  1.07  of  Title  33 
Code  of  Federal  Regulations,  to 
operators  of  vessels  12  meters  or  more 
in  length  who  fail  to  maintain  for  ready 
reference,  a  copy  of  the  Inland 
Navigation  Rules.  The  intended  effect  of 
the  amendment  is  to  emphasize  the 
educational  rather  than  the  punitive 
nature  of  the  Coast  Guard's  enforcement 
posture  for  minor  infractions.  This 
document  also  updates  the  authority 
cites  for  §  1.08  to  reflect  recent  statutory 
revisions. 

List  of  Subjects  in  33  CFR  Part  1 
Murine  safety 

Final  Regulations 

For  the  reasons  stated  above.  Part  1  of 
Title  33,  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Subpart 
1.0«  is  revised  to  read  as  follows: 

Authority:  14  U.S.C.  633:  49  CFR  l,46(b). 

2.  In  §  1.08-1,  paragraph  (a)(ll)  is 
added  to  read  as  follows: 

§  1.08-1     Applicability. 

(a)-  •  * 

(11)  33  CFR  88.05  Copy  of  Rules. 

•  •  •  •  • 

Dated:  March  11,1985. 
T,  J.  Wojnar. 

Rear  Admiral,  US-  Goast  Guard,  Chief,  Office 

of  Navij^ation. 

jFR  Doc.  85-6101  Filed  3-15-85:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

IA-9-FRL-2798-61 

Delegation  of  New  Source 
Performance  Standards  (NSPS);  State 
of  Nevada 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  .Notice  of  Delegation. 

SUMMARY:  The  EPA  hereby  places  the 

public  on  notice  of  its  delegation  of 
NSPS  authority  to  the  Nevada 
Department  of  Conservation  and 
Natural  Resources  (.NDCNR).  This 
action  is  necessary  to  bring  the  NSPS 
program  delegations  up  to  date  with 
recent  EPA  promulgations  and 
amendments  of  these  categories.  This 
action  does  not  create  any  new 
regulatory  requirements  affecting  the 


public.  The  effect  of  the  delegation  is  to 
shift  the  primary  program  responsibility 
for  the  affected  .NSPS  categories  from 
F.PA  to  State  and  local  governments. 

EFFECTIVE  DATES:  December  14. 1984  for 
November  28.  1984  letter;  January  2.  1985 
for  December  18,  1984  letter;  Februarv  4. 
1985  for  January  21,  1985  letter 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  A.  Rose.  .New  Source  Section  (,'\-3- 
1),  Air  Operations  Branch.  Air 
Management  Division.  EPA,  Region  9. 
215  Fremont  Street.  San  Francisco,  C.\ 
941(15.  Tel:  (415|  974-8221,  FTS  454-8221. 
SUPPLEMENTARY  INFORMATION:  The 
NDCNR  has  requested  authority  for 
delegation  of  certain  .NSPS  categories 
Delt  gallon  of  authority  was  granted  h> 
letters  dated  November  29.  1984, 
December  18,  1984,  and  January  21,  1985 
and  are  reproduced  in  their  entirety  as 
follows: 

November  28.  1984. 

Mr.  Richard  Serdoz.  P.E.. 

Air  Quality  Officer.  Di  vision  of 

Environmental  Protection.  Nevada  Stale 
Department  of  Conservation  and  Natural 
Resources.  Capitol  Complex.  Carson 
City.  NV 

Dear  Mr,  Serdoz:  In  response  to  your 
request  of  October  29,  1984.  I  am  pleased  to 
inform  you  that  we  are  delegating  to  your 
agency  authority  to  implement  and  enforce 
the  New  Source  Performance  Standard 
(NSPS)  category  in  40  CFR  Part  60  Subpart 
III — Standards  of  Performance  for  Pelrolnim 
Dry  Cleaners  We  have  reviewed  your 
request  for  dclegalion  and  have  found  your 
present  programs  and  procedures  to  t)e 
acceptable. 

Acceptance  of  (his  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisons  of  40  CFR  Part  60,  including  use  of 
F.PA  approved  test  methods  and  procedures 

The  delegation  is  effective  upon  the  dale  of 
this  letter  unless  the  USEPA  receives  wntien 
notice  from  you  of  any  obiections  within  10 
days  of  receipt  of  this  letter  A  notice  of  this 
delegated  authority  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Sincerely. 
Judith  E.  Ayres. 
Regional  A  dministrator. 

December  18.  1984 
Mr.  Richard  Serdoz.  P.E.. 
Air  Quality  Officer.  Nevada  Department  of 
Consenation  and  Natural  Resources. 
Division  of  Environmental  Protection, 
Capitol  Complex.  Carson  City.  NV. 
Dear  Mr.  Serdoz:  In  response  to  your 
request  of  .November  28  1984  I  am  pleased  to 
inform  you  that  we  are  delegating  to  your 
agency  authoriU  to  implemen!  and  enforce 
the  New  Source  Performance  Standard 
(NSPS)  category  in  40  CFR  Part  60:  Subpart 
CC — Standards  of  Performance  for  Glass 
Manufacturing  Plants  We  have  reviewed 
your  request  for  delegation  and  have  found 
your  present  programs  and  procedures  to  be 
acceptable. 
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Acceptance  of  this  delpgafion  constitules 
your  agreemenl  lo  follow  jll  applicable 
provisions  of  40  CVR  Part  60,  including  use  of 
F.PA  approved  test  methods  and  procedures. 
The  delegation  is  effective  upon  the  d.ite  of 
this  letter  unless  the  L'SEPA  receives  written 
notice  from  you  of  any  objections  within  10 
days  of  receipt  of  this  letter.  A  notice  of  this 
delegated  authonly  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Sincerely, 
ludith  F..  Ay  res, 
Ri'iiionul  Administrator. 

lanunry  21.  ;.'Wr 

Mr.  Richard  Serdoz.  P.E., 

Air  Quality  Qfi'icpr.  Dnisioi:  of 

Envirt)nnientaJ  Protection.  Nevada 
Departmeiil  uf  Conservation  and  Natural 
Resoun.i'S.  Copilol  Coinplry.  Carson 
City.  NV 
Dear  Mr.  Serdoz:  In  rcspunse  to  your 
request  of  December  18   1984   I  am  ple.ised  to 
inform  you  that  we  are  dclesating  to  your 
agency  authority  to  implement  and  enforce 
certain  categories  of  New  Source 
Perfcirmance  Standards  (NSPS).  Wc  have 
reviewed  your  requesl  foi  delegation  and 
ha\p  found  vou  present  programs  and 
procedures  to  be  acceptable  This  delegation 
includes  authority  for  the  following  source 
category; 


!    40CFH 

NSPS                                       Part  60. 

j    subpart 

Steel  plants:  Elsctrc  arc  lumaces 

AAa 

In  addition,  we  are  redelegating  the 
following  NSPS  categories  since  your  revised 
proKrams  and  procedures  are  acceptable: 

40CFB 

NSPS  :     Part  60 

suopart 

Secofxjary   cvass   and   cwonze    nyoi   p'>Juc^on     M 

plants 
Iron  and  steel  pla/ils  lelectnc  arc  lur-iaces) . AA 


Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Part  fill  ini:!ud:ng  use  of 
EPA's  test  methods  and  procedures.  The 
delegation  is  effective  upon  the  dale  of  this 
letter  unless  the  l.'SEPA  rece:ves  written 
notice  from  you  of  any  obieclions  within  10 
days  of  receipt  of  this  letter.  A  notice  of  this 
delegated  auihority  will  be  published  in  the 
Federal  Register  in  the  near  future. 

SmcereK. 
ludith  E.  Ayrts. 
fley.'ono/  .■\dniinistrator 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  \DC\R.  all  reports, 
applications,  submittals,  and  other 
communications  pertaininj^  to  the  above 
Usted  NSPS  source  categories  should  be 
directed  lo  the  NDCNR  at  the  address 
shown  in  the  letters  of  delegation 

The  Office  of  Manasement  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 


I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  section  111  of  the  Clean  Air 
Act,  as  amended  (42  US.C.  1857,  et 
seq.]. 

Dated:  March  7,  1985. 
ludith  E.  Ayres, 
Rugional  .4  dministralor. 
|FR  Doc  85-6331  Filed  3-.15-a.5;  8:45  am) 
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40  CFR  Part  60 

1A-9-FRL-2798-71 


Delegation  of  New  Source 
Performance  Standards  (NSPS);  State 
of  Nevada  . 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Delegation. 


summary:  The  EPA  hereby  places  the 
public  on  notice  of  its  delegation  of 
NSPS  authority  to  the  Clark  County 
Health  Department  (CCHD),  State  of 
Nevada.  This  action  is  necessary  lo 
bring  the  NSPS  program  delegations  up 
to  date  with  recent  EPA  promulgations 
and  amendments  of  these  categories. 
This  action  does  not  create  any  new 
regulatory  requirements  affecting  the 
public.  The  effect  of  the  delegation  is  to 
shift  the  primary  program  responsibility 
for  the  affected  NSPS  categories  from 
EPA  to  State  and  loc.d  governments. 
EFFECTIVE  DATE:  October  10,  19tt4. 
FOR  FURTHER  INFORMATION  CONTACT: 
]u!ie  A  Rose,  New  Source  Section  (A-3- 
1).  .\\T  Operations  Branch.  Air 
Management  Division,  EPA.  Region  9. 
215  Fremont  Street,  San  Francisco,  CA 
94105,  Tel:  (415)  974-8221.  FTS  454-8221. 
SUPPLEMENTARY  INFORMATION:  The 
CCHD  has  requested  authority  for 
delegation  of  certain  NSPS  categories. 
Delegation  of  authority  was  granted  by 
a  letter  dated  September  27. 1984  and  is 
reproduced  in  its  entirety  as  follows: 

Michael  H.  Naylor,  P.E., 

Director,  .'{ir  Pollution  Control  Division. 

Clark  County  Health  District.  P.O.  Bo.x 

44S6.  Las  Vegas.  NV. 

Dear  Mr.  Naylor  In  response  to  your 
request  of  September  14,  1984,  1  am  pleased 
to  inform  you  that  we  arc  delegating  to  your 
agency  authority  to  implem.ent  an4,enforce 
the  New  Source  Performance  Standard 
(NSPS)  categories  in  40  CFR  Part  60:  Subpart 
LL — Standards  of  Performance  for  Metallic 
Mineral  Processing  Plants  and  Subpart  VV — 
Standards  of  Performance  for  Equipment 
Leaks  of  Volatile  Organic  Compounds  in  the 
Synthetic  Organic  Chemicals  Manufacturing 
Industry.  We  have  reviewed  your  request  for 


delegation  and  have  found  your  present 
programs  and  procedures  to  be  acceptable. 

Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Part  60.  including  use  of 
EPA  approved  test  methods  and  procedures. 
The  delegation  is  effectivi?  upon  the  date  of 
this  letter  unless  the  USFiPA  receives  written 
notice  from  you  of  any  objections  wiihin  10 
days  of  receipt  of  this  letter.  A  notice  of  this 
delegated  authority  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Sincerely. 
Judith  E.  Ayres, 
Regional  Administrator. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  CCHD,  all  reports, 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  source  categories  should  be 
directed  to  the  CCHD  at  the  address 
shown  in  the  letter  of  delegation. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  notice  is  issued  under  the 
authority  of  section  111  of  the  Clean  Air 
Act,  as  amended  (42  US.C.  1857  et  seq.]. 

Dated:  March  7,  1985. 
lohn  Wise, 

.■\clmg  Regional  Administrator. 
|FR  Doc.  85-6332  Filed  3-15-85:  3:45  am| 
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40  CFR  Part  60 
IA-9-FRL-2798-81 

Delegation  of  New  Source 
Performance  Standards  (NSPS);  State 
of  Nevada 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Delegation. 

summary:  The  EPA  hereby  places  the 
public  on  notice  of  its  delegation  of 
NSPS  authority  to  the  Washoe  District 
Health  Department  (WDHD),  State  of 
Nevada.  This  action  is  necessary  to 
bring  the  NSPS  program  delegations  up 
to  date  with  recent  EPA  promulgations 
and  amendments  of  these  categories. 
This  action  does  not  create  any  new 
regulatory  requirements  affecting  the 
public.  The  effect  of  the  delegation  is  to 
shift  the  primary  program  responsibility 
for  the  affected  NSPS  categories  from 
EPA  to  State  and  local  governments. 

EFFECTIVE  DATE:  lanuary  2, 1985. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Ju'ie  A  Ro.se,  New  Source  Section  (A-3- 
1),  Air  Operations  Branch,  Air 
Management  Division,  EPA,  Region  9, 
215  Fremont  Street,  San  Francisco,  CA 
94105,  Tel:  (415)  974-8221,  FTS  454-8221. 

SUPPLEMENTARY  INFORMATION:  Ttie 
VVDHD  has  requested  authority  for 
delegation  of  certain  NSPS  categories. 
Delegation  of  authority  was  granted  by 
a  letter  dated  December  18, 1984  and  is 
reproduced  in  its  entirety  as  follows: 

I)Hvid  ).  Minedew. 

Dirvctor.  Environmental  Health  SvrvJcus. 
Washoe  District  Health  Department, 
1001  East  Ninth  Street,  Post  Office  Box 
11130.  Reno,  NV. 

I)f!ar  Mr.  Minedew:  In  respcmsf^  lo  your 
rcqup.st  of  December  3,  19B4,  I  am  pleased  to 
inform  you  that  we  are  delejjatinR  to  your 
upency  authority  to  implement  and  enforc  e 
IwOjNew  Source  Performance  Stundard 
(NSPS)  categories  in  40  CFR  Part  M;  Subpart 
I  J, — Standards  of  Performance  for  Metallic 
Mineral  Processing  Plants  and  Subpart  XX— 
Ditlk  Gasoline  Terminals  We  have  reviewed 
your  request  for  delegation  and  have  found 
your  present  programs  and  procedures  to  be 
acceptable. 

Acceptance  of  this  delepation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Part  60,  including  use  of 
FPA  approved  test  methods  and  procedures. 
The  delegation  is  effective  upon  the  date  of 
this  letter  unless  the  USEPA  receives  written 
notice  from  you  of  any  objections  within  10 
days  of  receipt  of  this  letter.  A  notice  of  this 
delegated  authority  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Sincerely. 
Judith  E.  Ayres, 
Regional  Administrator. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  WDHD,  all  reports, 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  source  categories  should  be 
directed  to  the  WDHD  at  the  address 
shown  in  the  letter  of  delegation. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  F.xecutive 
Order  12291-. 

I  certify  that  this  rule  will  not  have  a 
.significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  Section  111  of  the  Clean  Air 
Act.  as  amended  (42  U.S.C.  1857.  ct 
seq.). 

Dated:  March  7,  1985. 
fudith  E.  Ayres, 

Rpg'onal  Administrator. 

[FR  Doc.  85-6333  Filed  3-1.5-65;  8:45  am) 
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40  CFR  Part  60 

lA-9-FRL-279e-11 

Delegation  of  New  Source 
Performance  Standards  (NSPS);  State 
of  Arizona 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Delegation. 

summary:  The  F.PA  hereby  places  the 
public  on  notice  to  its  delegation  of 
NSPS  authority  to  the  Maricopa  County 
Health  Department  (MCHD).  This  action 
is  necessary  to  bring  the  NSPS  program 
delegations  up  to  date  with  recent  EPA 
promulgations  and  amendments  of  these 
categories.  This  action  does  not  create 
any  new  regulatory  requirements 
affecting  the  public.  The  effect  of  the 
delegation  is  to  shift  the  primary 
program  responsibility  for  the  affected 
NSPS  categorii  s  from  EPA  to  State  and 
local  governments. 
EFFECTIVE  OATE:  February  28, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  A.  Rose,  New  Source  Section  [A-'A- 
1),  Air  Operations  Branch,  Air 
Management  Division,  EPA,  Region  9, 
215  Fremont  Street.  San  F'rancisco,  CA 
94105,  Tel:  (415)  974-8221,  FYS  454-8221. 
SUPPLEMENTARY  INFORMATION:  The 
MCHD  has  requested  authority  for 
delegation  of  certain  NSPS  categories. 
Delegation  of  authority  was  granted  by 
a  letter  dated  February  15,  1985  and  is 
reproduced  in  its  entirety  as  follows: 

Mr.  Robert  W.  Evans.  Chief, 
Bureau  of  Air  Pollution  Control,  Maricopa 
County  Health  Department  1825  East 
Roosevelt.  Phoenix.  A Z  85006. 
Dear  Mr.  Evans:  In  response  to  your 
request  of  January  30,  1985.  I  am  pleased  to 
inform  you  that  we  are  delegating  to  your 
agency  authority  to  implement  and  enforce 
certain  categories  of  N'ew  Source 
Performance  Standards  (NSPS)  in  40  CHI 
Part  60.  We  have  reviewed  your  request  for 
delegation  and  redelegation  and  have  found 
your  present  programs  and  procedures  to  be 
acceptable. 
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Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CKR  Part  60,  including  use  of 
EPA  approved  test  methods  and  procedures. 
The  delegation  is  effective  upon  the  date  of 


this  letter  unless  the  USEPA  receives  written 
notice  from  yoii  of  any  objections  within  10 
days  of  receipt  of  this  letter  A  notice  of  this 
delegated  authority  will  be  puiilished  in  the 
Federal  Register  in  the  near  future.  ) 

Sincerely. 
Judith  E.  Ayres, 
Regional  Administrator. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  MCHD,  all  reports, 
applications,  submittals,  and  other 
communications  pertainmg  to  the  above 
listed  XSPS  source  categories  should  be 
directed  to  the  MCHD  at  the  address 
shown  in  the  letter  of  delegation. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Kxei;utive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FiexilMJity  Act. 

This  Notice  is  issued  under  the 
authority  of  section  111  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  IB.';?,  et  si'q.]. 

Dated:  March  7.  1985. 
John  Wise,  , 

Acting  Regional  Administrator.  ' 

[FR  Doc.  B5-M51  Filed  3-15-«5;  8:45  am) 
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40  CFR  Part  60 
IA-9-FRL-2798-21 

Delegation  of  New  Source 
Performance  Standards  (NSPS);  State 
of  Arizona 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Noticeof  Delegation. 

SUMMARY:  The  EPA  hereby  places  the 
putilic  on  notice  of  its  delegation  of 
NSPS  authority  to  the  Arizona 
Department  of  Health  Services  (ADUR). 
This  action  is  necessary  to  bring  the 
NSPS  program  delegations  up  to  datt 
with  recent  EPA  promulgations  and 
amendments  of  these  categories.  This 
action  does  not  create  any  new 
regulatory  requifements  affecting  the 
putiiic.  The'feTfect  of  the  delegation  is  to 
shift  the  primary  program  responsibility 
for  the  affected  .NSPS  categories  from 
F.PA  tci  State  and  local  governments. 
EFFECTIVE  DATE:  September  28. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  A.  Rose.  .N'ew  Source  Section  (A-.'t- 
1).  Air  Operations  Branch.  Air 
Management  Division,  EPA.  Region  9, 
215  F'remont  Street,  San  Francisco,  CA 
ftll05,  Tel:  (4151  974-8221.  FTS  454-8221. 

SUPPLEMENTARY  INFORMATION:  I'he 

Anns  has  requested  authority  for 
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delegation  of  certain  NSPS  categories. 
Delegation  of  authority  was  granted  by 
a  letter  dated  September  13. 1984  and  is 
reproduced  in  its  entirety  as  follows: 

Mr.  Charles  Anders. 

Assistant  Director  for  Environmental.  Health 
Serx'ices.  Division  of  Environmental 
Health.  Arizona  Department  of  Health 
Services.  State  Health  Building.  1740 
West  Adams  Street.  Phoenix.  AZ  85007. 
Dear  Mr.  Anders;  FPA  is  delegating  to  your 
agency  authority  to  implement  and  enforce 
certain  categories  of  New  Source 
Performance  Standards  (NSPS).  We 
understand  that  these  regulations  are 
presently  in  the  State  Attorney  General's 
office  waiting  to  be  certified.  To  speed  up 
program  transfer  to  you.  this  delegation  will 
be  effective  on  the  date  the  Secretary  of  State 
certifies  the  regulations.  This  delegation  will 
include  authority  for  the  following  source 
categories: 


40  CFR 
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Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Part  60.  including  use  of 
EPAs  test  methods  and  procedures.  The 
delegation  is  effective  upon  the  date  the 
regulations  are  certified  by  the  Secretary  of 
State.  Please  let  us  know  as  soon  as  possible 
what  date  the  certification  takes  place.  A 
notice  of  this  delegated  authority  will  be 
published  in  the  Federal  Register  after  we 
receive  notification  that  the  regulations  have 
been  certified. 

If  you  have  any  questions,  please  have 
your  staff  call  [ulie  A.  Rose  of  my  staff. 

Sincerely. 
Judith  F,.  Ayres, 
Regional  .■\dministrator. 

The  Secretary  of  State  for  Arizona 
certified  the  regulations  on  September 
28,  1984.  therefore,  the  delegation  was 
effective  as  of  that  date. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  ADHS,  all  reports, 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  source  categories  should  be 
directed  to  the  ADHS  at  the  address 
shown  in  the  letter  of  delegation  in  this 
notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

This  Notice  is  issued  under  the 
authority  of  Section  111  of  the  Clean  Air 
Act.  as  amended  (42  U.S.C.  1857,  et 
seq.]. 


Dated:  March  7,  1985. 
John  Wise. 
.4  cting  Regional  A  dministrator. 
|FR  Doc.  85-6350  Filed  3-J5-85;  8:45  am] 
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40  CFR  Parts  60  and  61 
IA-9-FRL-2798-5]  | 

Delegation  of  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS), 
State  of  Hawaii 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Delegation. 

summary:  The  EPA  hereby  places  the 
public  on  notice  of  its  delegation  of 
NSPS  and  .NESHAPS  authority  to  the 
Hawaii  Department  of  Health  (HDOH). 
This  action  is  necessary  to  bring  the 
NSPS  and  NESHAPS  program 
delegations  up  to  date  with  recent  EPA 
promulgations  and  amendments  of  these 
categories.  This  action  does  not  create 
any  new  regulatory  requirements 
affecting  the  public.  The  effect  of  the 
delegation  is  to  shift  the  primary 
program  responsibility  for  the  affected 
NSPS  and  NTSHAPS  categories  from 
EPA  to  State  and  local  governments. 
EFFECTIVE  DATES:  November  12, 1984 
(paragraph  1.  j.,  k.  and  I.);  February  18. 
1985  (paragraph  2.  b.  and  c). 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  A.  Rose.  New  Source  Section  (A-3- 
1),  Air  Operations  Branch,  Air 
Management  Division,  EPA,  Region  9, 
215  Fremont.  Street,  San  Francisco.  CA 
94105.  Tel:  (415)  974-8221,  FTS  454-8221. 
SUPPLEMENTARY  INFORMATION:  The 
HDOH  has  requested  authority  for 
delegation  of  four  additional  NSPS 
categories  and  two  additional 
NESHAPS  categories.  Delegation  of 
authority  was  granted  by  letters  dated 
October  25.  1984.  December  18,  1984, 
and  February  8,  1985  and  are  reproduced 
in  their  entirety  as  follows: 
October  25.  1984.  i 

Mr.  Melvin  K.  Koizumi,     I 
Deputy  Director  for  Environmental  Health, 
Post  Office  Box  3378.  Honolulu.  HI. 
Dear  Mr  Koizumi:  In  response  to  your 
request  of  September  25.  1984.  I  am  pleased 
to  inform  you  that  we  are  delegating  to  your 
agency  authority  to  implement  and  enforce 
three  New  Source  Performance  Standard 
(.NSPS)  categories  in  40  CFR  Part  60.  We  have 
reviewed  your  request  for  delegation  and 
have  found  your  present  programs  and 
procedures  to  be  acceptable.  This  delegation 
amends  the  NSPS/NESHAPS  agreement 
between  the  U.S.  EPA  and  the  Hawaii 
Department  of  Health  dated  August  15. 1983. 


The  agreement  is  amended  by  adding 
subparagraphs  j..  k..  and  1..  as  follows  under 
the  heading  "Permits": 

j.  Bulk  Gasoline  Terminals.  Subpart  XX. 

k.  Beverage  Can  Surface  Coating  Industry, 
Subpart  WW. 

1.  Equipment  Leaks  of  VOC  in  Petroleum 
Refineries,  Subpart  GGG. 

Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Part  60,  including  use  of 
EPA  approved  test  methods  and  procedures. 
The  delegation  is  effective  upon  the  date  of 
this  letter  unless  the  USEPA  receives  written 
jjotice  from  you  of  any  objections  within  10 
days  of  receipt  of  this  letter.  A  notice  of  this 
delegated  authority  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Sincerely, 
Judith  E.  Ayres, 
Regional  Administrator. 

December  IB.  1984. 
Mr.  Melvin  K.  Koizumi, 
Deputy  Director  for  En  vironmental  Health. 
Hawaii  Department  of  Health,  Post 
Office  Box  3378.  Honolulu.  Hawaii. 

Dear  Mr.  Koizumi:  In  response  to  your 
request  of  November  23.  1984.  I  am  pleased  to 
inform  you  that  we  are  delegating  to  your 
agency  authority  to  implement  and  enforce 
one  New  Source  Performance  Standard 
(NSPS)  category  in  40  CFR  Part  60.  We  have 
reviewed  your  request  for  delegation  and 
have  found  your  present  programs  and 
procedures  to  be  acceptable.  This  delegation 
amends  the  NSPS/NESHAPS  agreement 
between  the  U.S.  EPA  and  the  Hawaii 
Department  of  Health  dated  August  15,  1983 
and  the  amendment  dated  October  25,  1984. 
The  agreement  is  further  amended  by  adding 
subparagraph  m..  as  follows  under  the 
heading  "Permits": 

m.  Petroeum  Dry  Cleaners,  Subpart  JJJ. 

Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Part  60.  including  use  of 
EP.A  approved  test  methods  and  procedures. 
The  delegation  is  effective  upon  the  date  of 
this  letter  unless  the  USEPA  receives  written 
notice  from  you  of  any  objections  within  10 
days  of  receipt  of  this  letter.  A  notice  of  this 
delegated  authority  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Sincerely. 
Judith  E.  Ayres, 
Regional  A  dministrator. 


February  a  1985. 
Mr.  Melvin  KrFTnTXnmi. 
Deputy  Director  for  Environmental  Health 
Hawaii  Department  of  Health.  Post 
Office  Box  3378.  Honolulu.  Hawaii. 
Dear  Mr.  Koizumi:  In  response  to  your 
request  of  January  21.  1985.  I  am  pleased  to 
inform  you  that  we  are  delegating  to  your 
agency  authority  to  implement  and  enforce 
three  additional  New  Source  Performance 
Standard  (NSPS)  categories  in  40  CFR  Part  60 
and  two  additional  National  Emission 
Standards  for  Hazardous  \\t  Pollutants 
(.NESHAPS)  categories  in  40  CFR  Part  61.  We 
have  reviewed  your  request  for  delegation 
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iind  have  found  your  present  profjri<m,s  and 
procedures  to  be  acceptable. 

This  delegHtion  amends  the  N'SF'S/ 
NF.SHAl'S  ajireement  between  the  U.S.  Ei'A 
and  the  Hawaii  DepHrtmi-nt  of  Hpnllh  dated 
August  15,  -ims  and  the  amendrrients  dated 
October  25.  19»4  and  December  18,  IflfM  The 
agreement  is  amended  by  adding 
suliparasraphs  n  and  o  to  paragraph  No,  1 
under  "Permils"  as  follows: 

n.  Steel  I'lants:  Electric  Arc  Furn.ice  and 
Argon-Oxygen  Decarbunzalion  Vessels 
constructed  after  October  21.  1974  and  on  or 
before  August  17.  1983.  Subpart  AA. 

o.  Steel  Plants:  Furnaces  and  Vessels 
constructed  after  A.ugust  17.  1983.  Subpart 
AAa. 

The  agreement  is  further  amended  by 
revising  paragraph  .\o.  2  under  'Termits"  by 
revising  the  wording  of  the  last  sentence  and 
adding  the  two  new  NKSHAPS  categories  as 
follows:  "The  categories  of  sources  covered 
by  this  Agreement  are:" 

a.  Mercury,  Subpart  E 

b.  Equipment  Leaks  (Fugitive  Emission 
Sources)  of  Benzene,  Subpart  ]. 

c.  Equipment  I^aks  {Fugitive  Emission 
Sources),  Subpart  V 

Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Parts  W)  and  61, 
including  use  of  EPA  approved  test  methods 
and  procedures.  The  delegation  is  effective 
upon  the  date  of  this  letter  unless  the  USEPA 
receives  written  notice  from  you  of  any 
objections  within  10  days  of  receipt  ofthis 
letter.  A  notice  of  this  delegated  authority 
will  be  published  in  the  Federal  Register  in 
the  near  future. 
Sincerely, 
)udilh  E,  Ayres, 
Hffiional  Administrator. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  HDOH.  all  reports, 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  and  NESHAPS  source 
categories  should  be  directed  to  the 
HDOU  at  the  address  shown  in  the 
letters  of  delegation. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  section  111  of  the  Clean  Air 
Act.  as  amended  (42  U.S.C.  1857.  et 
seq.]. 

Dated:  Man  h  7,  1985, 
ludilh  E.  Ayres, 
Hiiiional  Administrator. 
|FR  Doc,  85-6330  Filed  3-15-85;  8:45  am| 
BILLING  CODE  6S«0-S0-M 


40  CFR  Parts  60  and  61 

IA-9-FRL-2798-31 

Delegation  of  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPS); 
State  of  California 

agency:  Environmental  Protection 
Agency  (EPA), 

ACTION:  Notice  of  delegation. 


summary:  The  EPA  hereby  places  the 

public;  on  notice  of  its  delegation  of 
NSPS  and  NESHAPS  authority  to  the 
California  Air  Resources  Board  (CARD) 
on  behalf  of  the  Fresno  County  Air 
Pollution  Control  District  (FCAPCD). 
This  action  is  necessary  to  bring  the 
NSPS  and  NESHAPS  program 
delegations  up  to  date  with  recent  EPA 
promulgations  and  amendments  of  these 
categories.  This  action  does  not  create 
any  new  regulatory  requirements 
affecting  the  public.  The  effect  of  the 
delegation  is  to  shift  the  p.nmary 
program  responsibility  for  the  affected 
NSPS  and  NESHAPS  categories  from 
EPA  to  State  and  local  governments, 

EFFECTIVE  DATE:  Februan,  21. 1985. 

ADDRESS:  Fresno  County  Air  Pollution 
Ciontroi  District,  1221  Fulton  Mall. 
Fresno,  CA  93721, 

FOR  FURTHER  INFORMATION  CONTACT: 

lulie  A.  Rose,  .New  Source  Section  {A-3- 
1).  Air  Operations  Branch,  Air 
Management  Division.  EPA.  Region  9. 
215  Fremont  Street,  San  Francisco.  CA 
94105,  Tel:  (415)  974-8221.  FTS  454-8221. 

SUPPLEMENTARY  INFORMATION:  The 
C.ARB  has  requested  authority  for 
delegation  of  certain  NSPS  arid 
.NESHAPS  categories  on  behalf  of  the 
FC.-\PCD,  Delegation  of  authority  was 
granted  by  a  letter  dated  February  8. 
1985  and  is  reproduced  m  its  entirety  as 
follows: 

Mr.  James  U,  tJoyd, 

Executne  Officer,  California  Air  Resources 
Board.  1102  Q  Street,  P.O.  Box  2815. 
Sacramento.  CA 
Dear  .Mr,  Boyd;  In  response  to  your  request 
of  January  23,  1985,  I  am  pleased  to  inform 
you  that  we  are  delegating  to  your  agency 
authority  to  implement  and  enforce  certain 
categories  of  New  Source  Performance 
Standards  (.NSPS)  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS)  on  behalf  of  the  Fresno  County 
Air  Pollution  Control  District  (FCAPCD).  We 
have  reviewed  your  request  for  delegation 
and  have  found  the  FCAPCD  s  programs  and 
procedures  to  be  acceptable.  This  delegation 
includes  authority  for  the  following  source 
categories: 


NSPS 


40  CFR 
Part  60 
Subpart 


Metallic  Miiwal  ^''oces&.np  Plaits 

Preiaura  S»n»»v*    ^aw    a-w    Lsf«-    Sj-'sce 

Coakng  OperatKxts 
Synthetic   C>-4di<    C.^e"i.ca    Wanufactuong  ir>- 

cJustry  EqiMpripn*  ..eads  o*  v'OC 
beverage  Can  Sunace  Goa'-iog  inous'"* 
Equipmeni  Leans  y  \Z)C    Pefoieu,'^  Refmefies 

and  S)^nthe!ic  O'gan.c  Oieriica    Manjtartj' 

log  indostiy 
Synthetic  Fitwf  Proouction  Fgciirtiei 


LL 


W 


WW 

GGG 


NESMAPS 


Ast>estos ... 


40CFH 
P«161 
Subpan 


In  addition,  we  are  redelegating  the 
following  NSPS  and  NESHAPS  categories 
since  the  FC.\PCD  s  revised  programs  and 
procedures  are  acceptable: 


NSPS 


Gene'ai  Provisio-'S  „, 

F08sil4=u8l  fVed  Steam  GenefsKys 

Electric  UaMy  Sleam  GeTe'aio,s     

Incinerators 

Portland  Co^en'  Pants 

N'tnc  Ac«J  Plants 

SuMjnc  Ac'd  Plants     ^.^ 

Asp^9iT  Concede  P.ants 

Pel'dieum  Re>iner«s _________ 


Stcage  vefseis  to'  Pelroieom 
Pe!'Oie'jn>  Slo'age  Vesseis    . . 
Secoriaafv  Lead  Smeners 
S^coxsa^    Brafts    &    Bronze 

Plans 
I'on  and  Siee  Pia-'s  iSOp<^)  ,. 
Sen-age  '^ealTtent  Plants 

Pnmary  Coc)yer  S'neiieri _ 

P'^'naf%  Z'^z  S'ne'iers  — ..„. ., 

Pnma'>  Lead  Smetien 


40  CFR 

p«tao 

SuUivt 


noo*    P-advxtton 


Prinjary  Aufninurr  ReduclKV  Plants 
Phosonatc    feminize'     moast-y     vvf    P-ocess 

Pnospnonc  Ackj  Plants 
Pnospnate  f^e'tture*   industr>    Sjpe^nospno'-c 

Acid  Plants 
Pn^spnale     ^erriLze'      in.dust'v      D,ammon,,>m 

Phosonate  Plants 
Pnosanaie  Feiikze-  i-'djs^-v  Tnpie  Sjoe^jnos- 

pnale  Plants 
Pnospnate    Petiiize'    industry     Granui»    Tnple 

Sjp^pnosp'ia'e 
Coa  Prepa'atjon  Plants 
Fe'^oaHo*  PnxJjction  Facilities 

Iron  anc  Sle»  Plants  lEieclnc  A-c  Fvjm»c«»l 

Krat  Cjlr  Mitis  _. 

Glass  Manjtactjnng  Plants ._._..___„___„_. 

Grai"  Eiewatcxs  


A 
O 

Oi 

E 

F 

a 

H 

I 

J 

K 

K« 

L 

M 

N 
O 

P 
O 

R 
S 

T 


W 


Y 

Z 

AA 

B8 

OC 


00 
EE 
OQ 

HH 

KK 


Sj'taLie  Coann^  di  Metai  Fum(ture 

Stationa-v  Cias  Ti^iine*  

L»rx-  Manjfactjnng  Plants 
Lead  Ac'd  Bane'v  Manutactjnng  Plants 
Ajic.'not).*  i  L-gniOuty  Truck  Suftace  Coabno     MM 
Ooe'ations 

Pnospnaie  Rjc*  Plants I  Hn 

Afnnx^n^u"'  Sjl'ate  '  PP 

G'apnic   Arts  iridoslry    PudiicatiO"  Roloyavj't     OQ 

P.-tnting 

(ndusi'.ai  Surtace  Coa^ng   ^a'ge  AppLancet J  88 

Mela  Coi,  Sa-^acfc  Coatinci  \  fj 

AsprwHt  Prt<c«>ssi-^  sns  A5c>na"  <^oo*"^^  Va~u    '  UU 

'artjre  i 


HESMAPS 


40  CFR 
Panel 
Subpart 


Gene'ai  Provisions 

Beryllijm 

Beryllium  Rocks)  Motoi  Fjoog,, 

Mercuiy  ,_ 
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HESHAPS 


40  CFR 
Part  61 
Subpart 


Viny(  Chlonde 


Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Parts  60  and  61, 
including  use  of  EPA's  test  methods  and 
procedures.  The  delegation  is  effective  upon 
the  date  of  this  letter  unless  the  USEPA 
receives  written  notice  from  you  or  the 
District  of  any  objections  within  10  days  of 
receipt  of  this  letter.  A  notice  of  this 
delegated  authority  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Sincerely, 
)udith  E.  Ayres, 
Regional  Administrator. 
cc:  Fresno  County  Air  Pollution  Control 
District. 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  FCAPCD,  all  reports, 
apphcations,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NSPS  and  NESHAPS  source 
categories  should  be  directed  to  the  at 
the  address  shown  in  the  ADDRESS 
section  of  this  notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  notice  is  issued  under  the 
authority  of  section  111  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  1857,  et 
seq.]. 

Dated:  March  7, 1985. 
|ohn  Wise, 

Acting  Regional  Administrator 
[FR  Doc.  85-€347  Filed  3-15-85;  8:45  am) 

BtUMIGCOOC  «S«0-SO-M 


40  CFR  Part  61 
[A-9-FRL-2798-4] 

Delegation  of  National  Emission 
Standards  for  Hazardous  Air 
Pollutants  (NESHAPS);  State  of 
California 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Delegation. 

summary:  The  EPA  hereby  places  the 
public  on  notice  of  its  delegation  of 
NESHAPS  authority  to  the  California 
Air  Resources  Board  (CARE)  on  behalf 
of  the  Kern  County  Air  Pollution  Control 
District  (KCAPCD).  This  action  is 
necessary  to  bring  the  NESHAPS 
program  delegations  up  to  date  with 
recent  FJ'A  promulgations  and 


amendments  of  these  categories.  This 
action  does  not  create  any  new 
regulatory  requirements  affecting  the 
public.  The  effect  of  the  delegation  is  to 
shift  the  primary  program  responsibility 
for  the  affected  NESHAPS  categories 
from  EPA  to  State  and  local 
governments, 

EFFECTIVE  DATE:  February  4, 1985. 
ADDRESS:  Kern  County  Air  Pollution 
Control  District,  1601  H  Street,  Suite  250, 
Bakersfield,CA  93301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  A.  Rose,  New  Source  Section  (A-3- 
1),  Air  Operations  Branch,  Air 
Management  Division.  EPA,  Region  9, 
215  Fremont  Street,  San  Francisco,  CA 
94105.  Tel:  (415)  974-8221,  FTS  454-8221. 
SUPPLEMENTARY  INFORMATION:  The 
CARB  has  requested  authority  for 
delegation  of  certain  NESHAPS 
categories  on  behalf  of  the  KCAPCD. 
Delegation  of  authority  was  granted  by 
a  letter  dated  January  24, 1985  and  is 
reproduced  in  its  entirety  as  follows: 

Mr.  James  D.  Boyd, 

Executive  Officer.  California  A  Ir  Resources 

Board.  1102  Q  Street.  P.O.  Box  2815. 

Sacramento.  CA  95812. 
Dear  Mr.  Boyd:  In  response  to  your  request 
of  January  11. 1985, 1  am  pleased  to  inform 
you  that  we  are  delegating  to  your  agency 
authority  to  implement  and  enforce  certain 
categories  of  National  Emission  Standards 
for  Hazardous  Air  Pollutants  (N'ESH.\PS)  on 
behalf  of  the  Kern  County  Air  Pollution 
Control  District  (KCAPCD).  We  have 
reviewed  your  request  for  delegation  and 
have  found  the  KCAPCD's  programs  and 
procedures  to  be  acceptable.  This  delegation 
includes  authority  for  the  following  source 
categories:                  i 
^ , 

'     «0  CFR 

NESHAPS  Pan  61 

I     Sobpart 

Equipment   Leaks  (Fuflitve  Emssioo  Sources)     J 
0*  Benzene 

Asbestos     M 

EqiHpment  Leaks  (Fugitive  Emissior  Sources) V 

In  addition,  we  are  redelegating  the 
following  NESHAPS  categories  since  the 
KCAPCD's.  revised  programs  and  procedures 
are  acceptable: 


NESHAPS 


Gef>efa<;  Provisions     . 

Beryllium 

Beryllium  Rocket  Motor  Finnj-, 

Mercury „ i„ 

Vinyl  Chloride 1. 


40  CFR 
Pan  61 
Subpart 


Acceptance  of  this  delegation  constitutes 
your  agreement  to  follow  all  applicable 
provisions  of  40  CFR  Part  61,  including  use  of 
EPA's  test  methods  and  procedures.  The 
delegation  is  effective  upon  the  date  of  this 
letter  unless  the  USEPA  receives  written 
notice  from  you  or  the  District  of  any 


objections  within  10  days  of  receipt  of  this 
letter.  A  notice  of  this  delegated  authority 
will  be  published  in  the  Federal  Register  in 
the  near  future. 

Sincerely, 
Judith  E.  Ayres, 
Regional  Administrator 

With  respect  to  the  areas  under  the 
jurisdiction  of  the  KCAPCD,  all  reports, 
applications,  submittals,  and  other 
communications  pertaining  to  the  above 
listed  NESHAPS  source  categories 
should  be  directed  to  the  KCAPCD  at 
the  address  shown  in  the  ADDRESS 
section  of  this  notice. 

The  office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

This  Notice  is  issued  under  the 
authority  of  section  111  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  1857.  et 
seq.]. 

Juditli  E.  Ayres, 

Regional  Administrator. 

[FR  Doc.  85-6352  Filed  3-15-«5:  8:45  am] 

BILUNO  cooc  esco-so-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6590 

Revocation  of  Withdrawals  Affecting 
Land  Conveyed  Out  of  Federal 
Ownership  in  Alasica 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  public  land  order 
authorizes  the  revocation  of 
withdrawals  of  public  lands  in  Alaska  to 
the  extent  that  such  lands  including 
minerals,  have  been  conveyed  out  of 
Federal  ownership. 
EFFECTIVE  DATE:  March  18, 1985, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jane  Clawson,  BLM  Alaska  State 
Office,  701  "C"  Street,  Anchorage, 
Alaska  99513,  907-271-3240. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat,  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Except  as  provided  in  paragraph  2 
of  this  order,  all  withdrawals  in  Alaska 
heretofore  made,  or  hereafter  made,  so 
far  as  they  affect  lands  in  which  all 
right,  title,  or  interest  therein  has  been 
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conveyed  out  of  Federal  ownership,  are 
hereby  revoked;  the  following  interests 
retained  by  the  United  States,  as  listed 
in  paragraphs  la  through  Id.  shall  not  be 
a  bar  to  such  revocation: 

a.  Easements  including  but  not  limited 
to  ditches  and  canals,  railroads, 
telegraph  and  telephone  lines,  and 
rights-of-way  existing  at  time  of 
conveyance. 

b.  Right  to  create  easements  in  the 
future. 

0.  Covenants  and  servitude, 
d.  Right  of  reversion. 

2.  This  authority  may  be  invoked  for 
all  withdrawals  except:  (1)  Powersite 
reserves  and  powersite  classifications; 
(2)  land  within  the  boundary  of  any 
national  forest;  and  (3)  areas  withdrawn 
by  act  of  Congress,  including  l)ut  not 
limited  to  conservation  system  units  and 
the  National  Petroleum  Reserve  in 
Alaska. 

3.  This  order  supersedes  PLO  No. 
5444,  as  amended  in  the  State  of  Alaska, 
and  any  applications  of  PLO  No.  5444 
heretofore  made  in  Alaska  shall  have 
full  force  and  effect  of  this  order. 
Robert  N.  Broadbent, 

Assit-taiit  Secretary  of  the  interior. 

M«rch  7,  1985. 

\VR  Doc.  85-6342  Filed  3-15-85;  8:45  am) 

BILLING  CODE  4310 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(Docket  No.  FEMA  6651] 
44  CFR  Part  64 

Suspension  of  Community  Eligibility 
Under  the  National  Flood  Insurance 
Program 

AQENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  flood  plain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  flood  plain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 


rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H,  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction. 
F'ederal  Insurance  Administration.  (202) 
646-2717.  500  C  Street,  Southwest, 
PT.MA— Room  .509.  Washington.  D.C. 
20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(N'FIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Section  1315  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  (42  U.S.C.  4022)  prohibits  fiood 
insurance  coverage  as  authorized  under 
the  National  Flood  Insurance  Program 
(42  U.S.C.  4001-J128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  flood  plain 
management  measures  with  effective 
enforcement  measures.  The  communities 
listed  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  Part 
59  et  seq).  Accordingly,  the 
communities  are  suspended  on  the 
effective  date  in  the  fourth  column,  so 
that  as  of  that  date  flood  insurance  is  no 
longer  available  in  the  community^ 
However,  those  communities  which, 
prior  to  the  suspension  date,  adopt  and 
submit  documentation  of  legally 
enforceable  flood  plain  management 
measures  required  by  the  program,  will 
continue  their  eligibility  for  the  sale  of 
insurance.  Where  adequate 
documentation  is  received  by  FEMA,  a 
notice  withdrawing  the  suspension  will 
be  published  in  the  Federal  Register. 
In  addition,  the  Director  of  Federal 
Emergency  Management  Agency  has 
identified  the  special  fiood  hazard  areas 
in  these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  Hood  map.  if  one  has  been 
published,  is  indicated  in  the  fifth 
column  of  the  table.  .\o  direct  Federal 
financial  assistance  (except  assistunce 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazard  area  of 


communities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  fiood 
insurance  map  of  the  comm.unity  as 
having  flood  prone  areas.  (Section  202(a) 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub,  L.  93-234),  as  amended.)  This 
prohibition  against  certain  types  of 
Federal  assistance  becomes  effective  for 
the  communities  listed  on  the  date 
shown  in  the  last  column. 

The  Director  finds  that  notice  and 
public  procedure  under  5  US  C  533(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified.  Each 
community  receives  a  6-month,  90-day, 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  fiood  plain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons. 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  section  2  of  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  fiood  plain  management 
together  with  the  availability  of  fiood 
insurance  decreases  the  economic 
impact  of  future  flood  losses  to  both  the 
particular  community  and  the  nation  as 
a  whole.  This  rule  in  and  of  itself  does 
not  have  a  significant  economic  impact. 
.Any  economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  flood  plain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Flood  plains. 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 
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S  64.6    Ust  of  •ngibte  conununMM. 


State  tnd  county 


Location 


Community 

No. 


EHective  dales  o<  aultKXizatJOr  canceiiatior  o'  saK;  of 
ftooO  insuranc*  -n  cc^monity 


Soeciai  tooa  na^arc)  area 
Identified 


Date  certain 

Federal 
aasatance  no 
longer  available 
m  speoal  flood 

hazard  area* 


Uassactwaetts: 
CXAes 

Do 

Bnstol 


Edgartowm,  town  o4 
Oak  Bluffs,  town  of 
Westpori,  town  of 


New  Jersey-  Monmouth  . 
New  York.  Alegany 


m 


Atwrdeerv  (ownsTio  ol 
Sao,  town  of _. -. 


WvKiQ.  LaSaJle     


Weal  Virgna.  Kanawtw    ,  Unincorporated  areas... 

LaSalle.  city  of 

Bayside,  crty  of. 

Ingteside  ctty  of 
Unincorporated  areas... 

do _..- 


Texas: 

RefugK) 

San  Patrcio  . 

Matagorda   .. 

Nueces 


Nueces 

Retugio      _. 

San  Patnoo 

CatKxm 


negfcm  VW 

Missoun  Taney    


2500690     ,       July  7,  1975,  Eme'g     Juiy  2    'WC    Be^  Mai    i8    i985.     May   3V    19'4,   Oct    22.   1976.  j  Mar   18.  1985. 

Susp  July  2.  1980  and  Oct   1,  1963,  j 

250072C '  Fob.  6.  1974.  Emetg    July  2    '980,  Reg  Mar    18,  1985      Mai    22,    1974,   Ju^    19.    1977  I 

Susp.  and  Ju»y  2,  1 980 

Sept    7.    1970,    Emerg.    July    16,    1971,  Beg      Maf     18.      July     16.     1971      July     1.     1977.   ' 

1985.  Susp  May    14.    1976   and   Oct    1, 


2552248 


Do. 


Do 


340312A Apr    12.    1974    E^riefj     Mar    18.   1985,  Fteg 

1       1985.  Susp. 
360034C  .  June   18.   1975,  Emerg,   Mai    18,   1986,   Reg 

1 985.  Susp 


Uaf     1 8 
Mai     16 


1963. 


fee    28    1975. 


May  3.  1974.  June  3,  1977  and 
Oct  24,  19'5 


Do 
Do 


540070B '  Apr   2.  1976.  Errietg    Mai    '6    1985.  Reg  ,  Mai    19.  1985, 

Susp.  I 


1 70401 B, 


Port  Aransas,  aty  of..... 

Unmcorporaied  areas.. 

...-.do 

Seadnft.  oily  of 


Region  X 

Idaho  idano 


HoUister.  aty  of 


KoosKia.  cjTy  of 


Jan,    16.   1975.   Emerg..  Mar    18,   1985,  Reg     Mar    18, 
1985.  Susp, 


481586A  Aug     16,    1984    Emeiq      Mar     18,    1985,    Beg      Mar     18. 

1985.  Susc 
485480C Sept    16    1984    E-nerg .  Jur<e  25,   1971,   Beg    Mar    i8 

1985,  Susp 
485489C  June   19,    19:'0    Enierg ,   Apr    30,   1971.   Beg.    Mar    18. 

1985  Susp 
485494C June  19.   1970,  Emerg..  Sept.  22.  1972.  Reg,.  Mar    18. 

1985.  Susp. 


Apr    25.    1975.   Dec     12.    1975  ;  Do, 

and  Dec  24,  1982 


Mar     22,    1974    arv3    Mar     19,  I  Do, 

1976,  : 


Mar   18.  1986 


4e5498E 


June   19,   1970,  Emerg     June  26.   1971,  Reg     Mar    18 
1985,  Susp 

485501C '  Aug. '7.  1970,  Eirerg    Gel  8.  1976.  Beg..  Mar   18    1986. 

I      Susp 
48S506C  _       I  June   19    1970,  E.Tnerg..  Nov.  26,  1971.  Beg;  Mar.   18. 
1985,  Susp 

aeOIOOC Dec,  4.  1970,  Emerg,  Dec   4.  1970   Beg    Mar   18    1985, 

Susp, 


June  26,  1971    July  1,  1974  and  i  Mar   18,  1985, 

May  2,  1975  I 

May  1    1971    July  1    1974,  Mar    I  Do, 

5,  1976  and  Ocl   1,  1383  i 

Sept    27,   1972,  Nov    30,   1973,  ^  Do. 

July    1.    1974    and    Sept.    3,  I 

1976 
June   26.   1971,   Sept.   8,   1972.  Do, 

July    1     1974,    Aug     13,    1976  ' 

and  Dec  8.  1976 
Oct  22.  1971,  July  1,  1974  and  I         Do, 

Sept   17,  1976,  1 

Nov  27   1971,  July  1.  1974  and  ;         Do. 

Sept   3,  1976  i 

Dec  4.  1970.  July  1,  1974  and  {         Do 

May  2  1975 


290437B I  Feb    14.   1976,   Emerg..   Mar    18.    1986,   Beg..   Mar    ie.     June    7.     1974    and    Nov     14,  |  Do 

1965   Susp  1975. 


1600708.. 


Apr,  4.  1975.  Emerg    inai    18.  1985.  Beg.,  Mar,  18,  1985,     Nov     30,    1973    and    Dec     19.  ,  Do 

Susp  1975 


Code  for  readvig  4th  column:  Emerg  —Emergency;  Reg  — Regular,  Susp — Suspension 


(44  CP'R  64.6) 

(National  Flood  Insurance  Act  of  1968  (title 
XIII  of  the  Housing  and  Urban  Development 
Act  of  1968);  effective  Jan.  28,  1969  (33  FR 
17804.  Nov,  28,  1968),  as  amended,  42  U.S.C. 
4001-4128;  Executive  Order  12127,  44  FR 
19367;  and  delegation  of  authority  to  the 
Admini'itrator,  Federal  Insurance 
Administration) 

Issued;  March  12.  1985. 
Jeffrey  S.  Bragg, 

Administrator,  Federal  Insurance 
Administration. 

\VR  Doc.  85-6495  Filed  3-15-65;  8:45  am] 
BIUJNO  COOE  C71(-03-M 


FEDERAL  COMMUNICATIONS 
COMMISSION  ! 

47  CFR  Part  73  ' 

[MM  Docket  No.  84-293;  RM-461 1  ] 

FM  Broadcast  Stations  in  Osk  Beach 
and  Bay  Shore,  NY 

AGENCY:  Federal  Communication 

Commission. 

action:  Final  rule. 

SUMMARY:  Action  taken  herein  allots  FM 
Channel  276A  to  Bay  Shore,  New  York. 
as  its  first  local  service,  in  response  to  a 
request  by  Long  Island  Music 
Broadcasting  Corporation. 

date:  April  22,  1985., 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  or  Stanley 


Schmulewitz,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  . 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order;  Proceeding 
Terminated 

In  the  matter  of  amendment  of  S  73.202(b), 
table  of  allotments,  FM  broadcast  stations. 
lOak  Beach  and  Bay  Shore."  New  York);  MM 
Docket  No.  84-293.  R.M^611. 

Adopted:  March  1.  1985. 

Released:  March  14.  1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making.  49  FR  14541,  published 
April  12, 1984,  proposing  the  allotment 

'  This  community  has  been  added  to  the  caption. 
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of  FM  Channel  276A  to  Oak  Beach.  New 
York  *  as  a  first  local  service,  in 
response  to  a  request  filed  by  Long 
Island  Music  Broadcasting  Corporation 
("petitioner"),  licensee  of  AM  Station 
WLIM,  Patchogue,  New  York.  Comments 
were  filed  by  the  petitioner,  in  which  it 
indicated  its  intention  to  apply  for  the 
channel  if  assigned.  Comments  in 
opposition  were  filed  by  Doubleday 
Broadcasting  Company,  Inc. 
("Doubleday"),  licensee  of  Station 
WAPP-FM  (Channel  278)  Lake  Success, 
New  York;  Metromedia,  Inc..  licensee  of 
Station  WNEW-FM  (Channel  274),  New 
York,  New  York;  and  Long  Island  Radio 
Co.  ("Long  Island  Radio"),  licensee  of 
Station  WBAB-FM  (Channel  272A). 
Babylon,  New  York.  Reply  comments 
were  filed  by  all  parties.' 

Background 

2.  On  two  previous  occasions,  the 
Commission  considered  requests  to  allot 
FM  Channel  276A  to  Bay  Shore.  New 
York,  a  nearby  community.  On  both 
occasions  the  requests  were  denied  due 
to  the  petitioning  parties'  inability  to 
overcome  certain  environmental 
constraints  while  simultaneously 
satisfying  the  Commission's  technical 
rules.  The  history  of  those  attempts, 
which  span  a  period  of  approximately  15 
years,  and  the  circumstances 
surrounding  the  previous  denials  have 
been  discussed  extensively  in  various 
documents,  and  need  not  be  fully 
repeated  here.*  However,  in  order  to 
place  this  proceeding  in  perspective,  a 
summary  of  the  events  leading  to  the 
instant  proposal  to  allot  Channel  276A 
to  this  area  of  Long  Island.  New  York  is 
appropriate. 

3.  In  1970.  the  Commission  granted  a 
request  to  allot  Channel  276A  to  Bay 
Shore,  New  York,  with  a  restricted  site 
on  the  Fire  Island  National  Seashore. 
Due  to  spacing  requirements,  the 
closeness  of  the  Atlantic  Ocean  and 
environmental  considerations,  that  area 
was  the  only  available  location  from 
which  a  city  grade  signal  could  be 
supplied  to  Bay  Shore  utilizing  a  3(X)' 


to 


•  The  request  was  embodied  in  a  "Supplemenl' 
a  "Petition  for  Modification  and/or  Petition  to 
Reopen  Proceedings  and  Request  to  Reinstate 
Channel  276A  at  Bay  Shore,  New  York. 

'  Petitioner's  reply  comments  were  filed  three 
days  after  the  period  provided  for  such  filings.  No 
reason  for  the  late  filing  was  given,  nor  was  it 
accompanied  by  a  motion  to  accept.  Moreover,  the 
filing  elicited  additional  comments  from  V 

Metromedia  and  Doubleday.  to  which  petitioner 
responded.  We  have  reviewed  these  filings  and  find 
that  they  contain  no  new  information  which  would 
aid  us  in  making  a  final  determination.  Thus  they 
have  not  been  accepted 

♦  See.  Docket  No  18345.  20  FCC.  2d  988  (lyTO):  2.S 
FCC.  2d  877  (1970):  Docket  No.  82-350.  47  FR  29856: 
and  Report  and  Order.  48  FR  7740.  published 
February  24. 1983. 


tower.  Earlier,  the  National 
Environmental  Policy  Act  *  was  enacted 
which,  inter  alia,  directed  affected 
agencies  to  interact  by  invoking  or 
implementing  an  environmental  impact 
statement  process  before  settling 
"matters  that  could  have  a  momentous 
effect  on  the  quality  of  the  human 
environment.  Consequently,  the 
Department  of  the  Interior  objected  on 
esthetic  grounds  to  the  erection  of  a  300' 
tower  on  Fire  Island.  Lacking  the 
availability  of  an  alternate  transmitter 
location  to  implement  the  proposal,  the 
Commission  rescinded  its  action  and 
deleted  the  channel  in  the  Table  of 
Allotments. 

4.  In  1982.  the  instant  petitioner 
requested  that  Channel  276A  be  allotted 
to  Bay  Shore,  which,  due  to  spacing 
considerations,  required  the  previous 
site  restriction  on  Fire  Island.  In 
recognition  of  the  transmitter  site 
constraints,  the  Commission  requested 
the  petitioner  to  supply  documentation 
from  pertinent  governmental  officials 
indicating  approval  of  a  proposed 
transmitter  on  Fire  Island.  Petitioner  did 
not  supply  the  necessary  evidence,  and 
thus  the  petition  was  denied. 

Proposal 

5.  In  the  instant  request,  petitioner  has 
overcome  the  objections  of  the 
Department  of  the  Interior  by 
participating  in  an  open  bidding  process, 
conducted  under  the  National  Historic 
Preservation  Act  of  1980  (Pub.  L.  96- 
515).  As  a  result,  it  has  obtained  a  lease 
agreement  with  the  National  Park 
Service  to  rent  a  portion  of  the  Fire 
Island  Lighthouse,  a  national  historic 
landmark,  as  its  operating  tower.  In 
return  for  the  use  of  such  facility,  it  has 
agreed  to  lease  payments  which  would 
be  used  as  a  source  of  revenue  for 
restoring  the  deteriorating  structure. 

6.  Because  the  Department  of  the 
Interior  previously  objecled  to  the 
construction  of  a  300'  tower  on  Fire 
Island,  petitioner  proposes  to  erect  a 
tower  of  205'  above  average  terrain,  25 
of  which  is  proposed  atop  the  Fire 
Island  Lighthouse.  However,  the 
petitioner  discovered  that  such 
reduction  from  its  original  proposal 
would  alter  the  predicted  coverage 
pattern  of  its  signal,  and  fail  to  provide  a 
city  grade  signal  to  the  Bay  Shore 
community.  Upon  realizing  this 
deficiency,  petitioner  modified  its 
request  to  specify  Oak  Beach.  .New  York 
for  the  allotment  of  Channel  276A. 

7.  In  its  request,  petitioner  claimed 
that  because  Oak  Beach  is  a  part  of  the 
Hamlet  of  Copiague.  a  Census 


designated  place,  and  a  part  of  the 
Town  of  Babylon,  such  inclusion 
signified  its  existence  as  a 
geographically  identifiable  population 
grouping,  citing  Revision  of  FM 
Assignment  Policies  and  Procedures.  90 
F.C.C.  2d  88  (1982).  However,  the 
Commission's  Notice  requested 
additional  information  to  verify  that 
Oak  Beach  qualified  as  a  community  for 
allocation  purposes.  In  this  connection, 
since  Oak  Beach  is  not  incorporated  nor 
included  in  the  U.S.  Census,  petitioner 
was  requested  to  demonstrate  the 
existence  of  social,  economic,  or  cultural 
indicia  or  governmental  units  that 
identify  themselves  with  Oak  Beach. 
See.  North  Naples,  Florida,  41  R.R.  2d 
1549  (1977):  Coker,  Alabama.  43  R.R.  2d 
190  (1978):  and  Cascade  Village. 
Colorado.  48  FR  19917  (1983). 

8.  In  response  to  the  Notice,  petitioner 
advises  that  the  Long  Island  Regional 
Planning  Board,  as  well  as  the  Long 
Island  Lighting  Company,  have 
identified  "Gilgo-Oak  Beach"  as  a 
locally  designated  census  place,  based 
on  data  included  in  the  1980  U.S. 
Census,  and  that  the  former  has 
included  it  in  its  Census  Tract.  Petitioner 
claims  that  the  population  of  Gilgo-Oak 
Beach  (379)  was  based  on  a  1982 
population  survey  by  the  utility 
company.  Thus,  petitioner  asserts  that 
such  recognition  reinforces  its  belief  that 
Oak  Beach  is  a  geographically 
identifiable  population  grouping. 

9.  Petitioner  claims  that  community 
status  can  be  demonstrated  by  the 
existence  of  business  dwellings  in  Oak 
Beach.*  as  well  as  a  contractually- 
operated  post  office,  a  zip  code,  its  own 
tax  identification  number  and  its 
specific  location  with  defined 
boundaries  as  depicted  on  area  maps. 
Further,  petitioner  comments  that,  as 
with  various  communities  within  the 
Fire  Island  region,  local  identity  is 
established  by  the  existence  of  a 
business  center,  even  though 
govemn\ent  services  are  provided  by 
other  larger  entities,  in  this  case  the 
Town  of  Babylon,  and  that  Oak  Beach  is 
a  local  government  subdivision  of 
Babylon.  To  evidence  this  claim, 
petitioner  provided  an  extract  from  an 
area  telephone  directory  listing  that 
instructs  residents  of  Oak  Beach,  as  well 
as  other  surrounding  areas,  where  to 
dial  in  the  event  of  emergencies. 

10.  Finally,  petitioner  claims  that  even 
though  Oak  Beach  functions  year  round, 
its  vast  seasonal  population  increase 
transforms  it  into  a  summer  resort 
community.  In  support  of  its  stated 


'  42  U.S.C.  4321-4347  (1966). 


•  Petitioner  made  reference  to  a  light  grocery 
store  and  restaurant-lounge  facility. 
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attraction,  petitioner  provided  a  survey 
from  the  Town  of  Babylon,  Department 
of  Parks,  Recreation  and  Cultural 
Affairs,  which  depicts  Oak  Beach  as  one 
of  four  ocean  beaches  located  within  the 
confines  of  Babylon.  Therein  is  listed 
the  various  amenities  available  to 
visitors  to  Oak  Beach  such  as  boating 
slips  and  a  launching  ramp,  picnic 
facilities,  surf  fishing,  children's 
recreational  area,  as  well  as  parking 
accommodations  for  250  cars.  Petitioner 
alleges  that  due  to  the  close  proximity  of 
Oak  Beach  to  the  other  beaches  on  Fire 
Island,  the  overall  transient  population 
in  those  areas  could  greatly  benefit  as 
well  from  the  provision  of  a  first  local 
service  if  the  channel  is  allotted  as 
proposed. 

11.  The  opposing  comments  of 
Doubleday,  Long  Island  Radio  and 
Metromedia  {"opponents")  are  in  accord 
in  their  belief  that  since  Oak  Beach  is 
neither  incorporated  nor  listed  as  an 
official  U.S.  Census  designated  place, 
nor  contains  any  indicia  traditionally 
associated  with  establishing  community 
status,'  it  does  not  qualify  as  a 
community  for  allotment  purposes.' 
Noting  that  Oak  Beach  is  merely  a 
beach  retreat  portion  of  Babylon,  New 
York,  Doubleday  argues  that  the 
petitioner  has  failed  to  relate 
attributable  services  to  the  residents,  or 
to  show  that  such  services  are  designed 
to  respond  to  the  community's 
needs."  "* 

12.  Opponents  further  comment  that 
contrary  to  petitioner's  portrayal  of 
government  services,  the  Oak  Beach 
post  office  serves  as  a  depository  only, 
and  is  operated  under  a  contractual 
agreement.  Doubleday  claims  that,  in 
actuality,  the  residents  of  Oak  Beach 


■"  Citing  North  Naples.  Florida,  supra. 

•  Citing  Cascade  Village.  Colorado,  supra. 

•  Citing  Coker.  Alabama,  supra. 

'°  Among  other  things.  Doubleday  and 
Metromedia  clalni  that  the  Oak  Beach  proposal  fails 
to  meet  the  new  minimum  distance  separation 
requirements  specified  in  BC  Docket  No.  80-ao  (94 
FCC.  2d  152  (1983):  recons.  denied 97  FCC.  2d  278 
(19641).  with  n>gard  to  their  Stations  WAPP.  Lake 
Success,  New  York,  and  WNEW-FM.  New  York 
City.  However,  such  allegations  .ire  without  merit 
since  the  instant  proposals  was  Tiled  under  the  rules 
in  effect  prior  to  those  established  in  Docket  80-90. 
Thus,  the  earlier  established  spacing  requirements 
apply 

Moreover.  Doubleddy  alleges  that  since  the 
petitioner's  proposed  transmitter  site  (the  Fire 
Island  Lij{hthoase)  is  listed  in  the  National  Register 
of  Historic  Places,  it  is  not  sufficient  that  it  has  the 
approval  of  the  National  Park  Service.  Rather. 
Doubleday  remarks  that  the  proposal  requires 
evaluation  to  determine  if  it  complies  with  other 
Federal  and  agency  laws  relating  to  historic 
preservation  and  environmental  consideralions  (see 
36  CFR  800  1  et  seq  and  5  11 305  of  the 
Commission's  Rulesl.  This  matter  is  more 
appropriate  (or  consideration  by  the  Commission  in 
connection  with  the  application  process. 


receive  mail  delivery  vfa  the  Town  of 
Babylon.  Doubleday  adds  that  the  Oak 
Beach  postal  facility  is  housed  in  a 
single,  communal  structure  which  is 
shared  with  a  community  center,  chapel, 
yacht  club  and  civic  association. 
Moreover,  opponents  point  out  that  the 
zip  code  listing  for  Oak  Beach  is  also 
assigned  to  Babylon  and  West  Cilgo, 
New  York.  To  further  discredit  Oak 
Beach's  independent  status,  Doubleday 
asserts  that  the  Town  of  Babylon  is  the 
governmental  entity  from  which  Oak 
Beach  residents  lease  or  buy  land,  and 
to  which  taxes  are  paid. 

Discussion  | 

13.  A  thorough  analysis  of  the  record 
reveals  that  Oak  Beach  does  not  contain 
the  characteristic  indicia  generally 
needed  to  determine  community  status. 
In  the  Declaratory  Ruling  Concerning 
the  Meaning  and  Effect  of  §  73.642(a)(3). 
55  F.C.C.  2d  187. 189  (1975).  the 
Commission  held,  in  pertinent  part: 

Although  broadly  speaking,  a  community 
consists  of  an  identifiable  population 
grouping  with  common  local  interests,  thei^ 
is  no  hard  and  fast  rule  to  apply  in  deciding 
whether  a  particular  population  grouping 
constitutes  a  community  and  all  relevant 
facts  in  each  case  must  be  weighed. 
Incorporation  is  not  a  prerequisite,  and  while 
a  community  need  not  have  a  clearly 
delineated  area  and  population,  it  is  no  doubt 
correct  to  state  that  in  most  cases  a 
community  is  a  city,  town,  village  or  other 
political  subdivision,  citing,  Mervcr 
Broadcasting  Co..  22  F.C.C.  1009  (1957); 
Musical  Heights.  Inc..  37  F.C.C.  82  (1964); 
Holston  Broadcasting  Corp..  1  R.R.  2d  982 
(1964);  and  Hymen  Lake,  46  F.C.C.  2d  560 
(1974). 

14.  The  Commission  has  traditionally 
held  that  ".  .  .    the  term  community 
means  a  specific  locality,  with  defined 
boundaries,  where  the  residents  share 
common  interests."  See.  Naples.  Florida, 
supra.  In  Coker,  Alabama,  supra,  at  193, 
we  held  that  absent  other  evidence 

'.  .  .    which  demonstrates  that  [local] 
businesses,  organizations  or  services 
meet  the  needs  of  a  recognizdble  group 
with  common  interests,  we  will  not 
make  an  FM  assignment. " 

15.  Although  Oak  Beach's 
geographical  location  is  clearly  depicted 
on  area  maps,  including  the  1984  Rand 
McNally  Road  Atlas  Index,  and  it  is 
locally  recognized  as  a  census 
designated  place,  it  is  not  listed  in  the 
U.S.  Census,  nor  is  it  incorporated. 
Moreover,  petitioner  has  not  established 
that  Oak  Beach  contains  the  indicia 
normally  associated  with  determining 
"community"  status.  Therefore,  we  do 
not  believe  that  petitioner  has 
successfully  demonstrated  that  Oak 


Beach  qualifies  as  a  community  for 
allotment  purposes. 

16.  However,  we  do  believe  that 
petitioner's  unique  proposal  is 
meritorious  and  warrants  further 
consideration.  Therefore,  we  have 
further  examined  petitioner's  initial 
proposal  to  allot  Channel  276A  to  Bay 
Shore,  New  York.  As  indicated 
previously,  in  1970  we  allocated  that 
channel  to  Bay  Shore.  Such  action  was 
later  rescinded  due  solely  to  the 
unavailability  of  a  transmitter  site 
which  could  overcome  certain 
environmental  constraints  while 
simultaneously  satisfying  our  technical 
rules.  Here,  petitioner  has  demonstrated 
it  has  an  available  site  from  which 
environmental  considerations  can  be 
satisfied.  Petitioner  has  obtained  a  lease 
agreement  with  the  National  Park 
Service,  whereby  it  proposes  to  rent 
space  at  the  Fire  Island  Lighthouse,  a 
national  historic  landmark,  for  its 
operating  tower.  The  revenue  to  be 
generated  therefrom  is  to  be  used  as  a 
source  of  funding  for  the  restoration  and 
preservation  of  the  deteriorating 
structure.  We  believe  this  union  of 
governmental  and  business  purposes 
could  result  in  a  dual  public  interest 
benefit  if  Channel  276A  is  allotted  to 
Bay  Shore,  New  York,  as  that 
community's  first  local  service,  while 
simultaneously  contributing  to  the 
Department  of  Interior's  preservation 
efforts  to  restore  an  endangered  historic 
site. 

17.  We  have  considered  the  fact  that 
petitioner's  initial  engineering  report 
indicates  that,  operating  as  proposed 
from  the  Fire  Lighthouse,  a  predicted  70 
dBu  signal  will  fail  to  cover  the  entire 
community  of  Bay  Shore.  The  study 
claims  that  only  45%  of  the  community 
will  be  encompassed  within  the  70  dBu 
contour.  However,  our  staff  engineering 
analysis  reveals  that,  because  the  area 
between  the  lighthouse  and  Bay  Shore 
consists  of  water,  the  actual  signal  will 
likely  reach  the  entire  community.  In 
this  regard,  the  predicted  70  dBu  signal 
should  extend  beyond  Bay  Shore  under 
normal  conditions.  However  in 
consideration  of  the  limitations  placed 
on  the  height  of  the  transmitter  on  the 
lighthouse,  we  believe  an  appropriate 
waiver  request  of  §  73.315  of  the 
Commission's  Rules  concerning  the 
requisite  city  grade  signal  or  of  {  73.20 
which  limits  the  station's  power  output 
would  be  appropriate  for  consideration 
at  the  application  stage. 

18.  Although  not  raised  by  any  party 
hereto,  we  believe  one  final  matter 
requiring  comment  is  petitioner's  lease 
agreement  with  the  National  Park 
Service.  Traditionally,  the  addition  of  a 
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nev\  channel  tit  a  community  requires 
that  the  allotment  be  made  available  for 
competing  applications.  Therefore,  even 
though  petitioner  was  the  succesisfiil 
bidder  m  obtaining  a  lease  agreement  to 
utilize  a  portion  of  the  Fire  Island 
Lighthouse  to  implement  its  proposal,  it 
will  have  no  greater  rights  to  apply  than 
other  potential  applicants  for  Channel 
276A.  The  channel  is  not  foreclosed  to 
other  applicants  which  may  develop 
equally  creative  ideas  in  obtaining  a 
transmitter  site  in  this  area. 
Additionally,  while  we  recognize  that 
the  owner  of  a  pott  ntial  transmitter  site 
can,  for  any  lawful  purpose,  selectively 
refuse  to  make  such  site  available  to 
potential  licensees,  the  Commission  will 
not,  at  the  license  application  stage,  look 
favorably  upon  circumstances  that 
effectively  preclude  more  than  one  party 
from  filing  an  application. 

§  73.202    [Amended] 
19.  In  view  of  the  above 

considerations,  we  believe  the  public 
interest  would  be  served  by  providing 
Ray  Shore,  New  York  with  a  first  local 
service.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i). 
:>{c)(l),  303  (g)  and  (r)  and  30-(b)  of  the 
Clommunications  Act  of  1934.  as 
amended,  and  §§  0.61.  0.2W[b)  and  0.283 
of  the  Commissions  Rules.  It  Is  Ordered, 
that  effective  April  22,  1985,  the  FM 
Table  of  Allotments,  §  73.202(bl  of  the 
Commission's  Rules.  Is  Amended  to 
include  the  commimity  listed  below,  as 
follows; 


aty 


Bay  Shofe.  Now  York.. 


Channel 
No 


27eA 


20.  It  is  further  ordered,  that  this 
proceeding  is  Terminated. 

21.  For  further  information  concerning 
the  above,  contact  Nancy  V.  joyner  or 
Stanley  Schmulewilz,  Mass  Media 
Bureau,  (202)  634-6530. 

(Sees.  4,  303,  48  slat.,  as  amended,  1066,  1082; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
Charles  Schott, 

Chu:f.  Policy  and  Rules  Dnisiiw  Mass  Media 
Bureau. 

|FR  Hoc  85-6412  Filed  3-1S-85:  8:45  am) 

BILUNO  CODE  t7l2-OI-«i 


47  CFR  Part  97 

Editorial  Amendment  Concerning 
Authorized  Frequencies  and 
Emissions 

agency:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 

summary:  This  document  deletes  the 
2310-2390  MHz  frequency  band  from 
Pait  97  of  the  Commission's  Rules  in 
order  to  protect  the  primary  usage  of 
this  band,  which  is  for  the  aeronautical 
telemetry  and  telecommand  operations 
associated  with  the  flight  test  of  manned 
or  unmanned  aircraft  and  missiles  or 
their  major  components.  The  intended 
effect  of  this  action  is  to  protect 
aeronautical  telemetry  and 
telecommand  operation  from  possible 
interference  by  amateur  radio 
opiTaticms. 

EFFECTIVE  DATE:  November  6.  19fi4 
FOR  FURTHER  INFORMATION  CONTACT: 
John  T.  Small,  Private  Radio  Bureau, 
WashinKton,  DC,  20554,  (202!  632^964. 
SUPPLEMENTARY  INFORMATION: 
I.ist  of  Subjects  in  47  CFR  Part  97 

Radio. 
Order 

l:i  the  matter  of  Editorial  Amendment  of  47 
(.1  R  Part  97.  Amateur  Radio  Service. 
Adopted:  November  6. 1984. 
Released:  November  8,  1984. 

1.  The  1979  World  Administrative 
Radio  Conference  fWARC  '79)  allocated 
the  2310-2390  MHz  band  on  a  primary 
basis  for  flight  test  telemetry  operations 
in  the  United  States.  The  St^cond  Report 
and  Order  in  Gen.  Docket  .No.  80-739, 
released  December  8,  1983.'  amended 

§  2.106  of  the  Commissions  Rules  to 
implement  this  allocation  in  the  Table  of 
Frequency  Allocations.  Additionally,  the 
use  of  the  band  on  a  secondary  basis  by 
the  .Amateur  Radio  Service  was  deleted. 
Petitions  for  reconsideration  requesting 
that  this  secondary  usage  be  retained 
for  the  Amateur  Radio  Service  were 
denied  in  the  Memorandum  Opinion  and 
Order  in  f  ;en  Docket  No,  80-739.  FCC 
84-306,  released  July  2,  1984. 

2.  .Although  the  allocation  of  the  2310- 
2390  .MHz  band  for  flight  test  telemetry 
operations  has  been  implem.ented  in  the 
Aviation  Service  rules.-'  the  bank  has 
not  been  deleted  from  the  Amateur 
Radio  Service  rules.  The.'pfore,  to 
correct  this  oversight  we  are  am.ending 
Part  97  of  the  Commission's  Rules  by 
deleting  the  2310-2390  .MHz  band  from 
the  table  of  frequencies  allocated  to  the 
Amateur  Radio  Service 

3.  Since  these  amendments  are 
editorial  in  nature,  the  notice  and 
comment  provisions  of  section  553(b)  of 
the  Administrative  Procedure  Act  are 
not  applicable.  Further,  the  editorial 


nature  of  this  change,  together  with  the 
possibility  of  harmful  interference  if 
these  provisions  are  not  immediately 
effective,  constitute  good  cause  to 
dispence  with  the  30-day  publication 
requirement  of  5  L!.S.C,  553(d). 

4.  Authority  for  this  action  is 
contained  in  section  4(i)  and  303ir)  of 
the  Communications  Act  of  1934.  as 
amended,  and  §  0,231  (d I  of  the 
Commissions  Rules 

5.  Accordingly,  it  is  ordered,  thai  47 
CFR  Part  97  is  amended  as  set  forth  in 
the  attached  Appendix. 

6.  These  rule  amendments  become 
effective  on  November  6, 1984. 

(Sees.  4.  303,  48  stat..  as  amended,  100b,  \mz. 
47  li.S.C.  154,  303) 

Federal  Communications  Commission. 

Kdward  J  Minkel, 

Managing  Director. 

Appendix 

PART  97— I  AMENDED I 

'1  iiic  47  of  the  Code  of  Federal 
Reguiations.  Part  97,  Amateur  Radio 
Service,  47  CFR  Part  97.  is  amended  as 
follows: 

In  §  97.61   the  entr>  2300-2450 
Megahertz  is  removed,  and  the  following 
two  entries  are  substituted: 

§97.61    Authorized  frequencie*  and 
emissions. 


frequency 
band 

Envssions 

Umito- 
tiont ' 

• 

. 

2K>C>-2310- 

NON,   Al*     A2H    K2i.     A3S    KX. 
A3F    P'9    F?e    r3E    Ci3S.  F3C 

5.  • 

F3C    PON 

2390-2450 .. 

.  ^0S    A1A,  A2A.  A2B    A3E.  AX. 
A3f,  FIB,  F2B,  F3E.G3E.  F3C. 
F3F   PON 

6.8 

•                •                •                • 

'  Sec  oaragrap"  (bi 

|FH  Due,  (15-6191  Filed  J-l.S-B.S:  8:4.'">  am) 
BILUNG  CODC  «712-01-M 


'  49  FR  2357. 

'  Rppori  and  Order.  Gen.  Docket  No  &4-1B6. 
released  September  28  1984:  49  FR  39,130 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  555 

(Docket  No.  82-14:  Notice  2| 

Temporary  Exemption  From  Federal 
Motor  Vehicle  Safety  Standards 

AOENCV:  .Vational  Highway  Traffic 
Safety  Administration  (NTfTSA).  DnT. 

ACTiow:  Final  rule:  correction. 
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summary:  This  notice  amends  the 
temporary  exemption  regulations  to 
correct  an  error  appearing  in  the  Code  of 
Federal  Regulations  which  has  left 
incomplete  the  wording  required  for 
certification  labels  on  exempted 
vehicles.  The  error  has  appeared  in 
§  555.9  of  Title  49  CFR  in  volumes 
revised  as  of  October  1, 1982. 1983.  and 
1984.  Since  this  amendment  simply 
corrects  the  CFR  text,  it  is  effective  upon 
publication  without  notice  or 
opportunity  to  comment. 

EFFECTIVE  DATE:  March  18, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Z.  Taylor  Vinson,  Office  of  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW.,  Washington.  D.C.  20590, 
(202-428-9511). 

SUPPLEMENTARY  INFORMATIO**:  On  fuly 
22. 1982.  NHTSA  issued  an  amendment 
to  49  CFR  Part  555  updating  the 
certification  requirements  for  exempted 
vehicles  to  include  certification  to 
Federal  bumper  requirements  (47  FR 
31694).  These  requirements  are  found  in 
§  555.9(c)(1)  and  (c)(2).  In  amending  the 
portion  of  those  sections  containing  the 
specified  certification  label  wording. 
NHTSA  added  the  words  "and  bumper" 
at  the  appropriate  places,  but  did  not 
consider  it  necessary  to  recite  at  length 
in  the  Federal  Register  notice  the 
sentences  in  the  regulation  which  were 
unchanged  after  that  point.  In  the 
drafting  style  accepted  for  indicating  no 
further  change  in  text.  NHTSA  indicated 
the  omission  of  sequential  and 
unchanged  sentences  by  "*  *  *".  The 
purpose  of  this  indication  was 
apparently  misunderstood  by  the  editors 
of  the  CFR  and  the  1982, 1983,  and  1984 
revisions  of  Title  49  of  the  Code  of 
Federal  Regulations  quoted  verbatim  the 
1982  notice,  ending  the  requirements 
with  "*  *  *"  and  omitting  the  remaining 
language.  It  is  therefore  necessary  to 
amend  §  555.9(c)(1)  and  (c)(2)  to  correct 
the  error.  Because  of  the  technical 
nature  of  this  amendment,  the  agency 
finds  for  good  cause  shown  that  prior 
notice  and  public  comment  on  this 
amendment  is  unnecessary,  and  that  it 
may  be  made  effective  upon  publication. 

List  of  Subjects  in  49  CFR  Part  555 

Administrative  practice  and 
procedure.  Labeling.  Motor  vehicle 
safety,  Motor  vehicles. 

PART  555— TEMPORARY  EXEMPTION 
FROM  MOTOR  VEHICLE  SAFETY 
STANDARDS 

In  consideration  of  the  foregoing.  Title 
49  Code  of  Federal  Regulations  Part  555. 
Temporary  Exemption  From  Motor 


Vehicle  Safety  Standards  is  amended  as 
follows: 

Section  555.9  (c)(1)  and  (c)(2)  are 
revised  to  read: 

§  555.9    Temporary  exemption  labels. 

***** 

(c)  •  *  * 

(1)  Instead  of  the  statement  required 
by  §  567.4(g)(5)  of  this  chapter,  the 
following  statement  shall  appear:  "THIS 
VEHICLE  CONFORMS  TO  ALL 
APPUCABLE  FEDERAL  MOTOR 
VEHICLE  SAFETY  fAND  BUMPER) 
STA.NDARDS  IN  EFFECT  ON  THE 
DATE  OF  MANUFACTURE  SHOWN 
ABOVE  EXCEPT  FOR  STANDARDS 
NOS.  Ilisting  the  standards  by  number 
and  title  for  which  an  exemption  has 
been  graned)  EXEMPTED  PURSUANT 
TO  NHTSA  EXEMPTION  NO. 


(2)  Instead  of  the  statement  required 
by  §  567.5(c)(7)(iii),  the  following 
statement  shall  appear:  "THIS  VEHICLE 
CONFORMS  TO  ALL  APPUCABLE 
FEDERAL  MOTOR  VEHICLE  SAFETY 
(ANT)  BUMPER)  STANDARDS  IN 
EFFECT  IN  [Month,  Year]  EXCEPT  FOR 
STANDARD  NOS.  [Listing  the 
standards  by  number  and  title  for  which 
an  exemption  has  been  granted] 
EXEMPTED  PURSUANT  TO  NHTSA 

EXEMPTION  NO. . " 

*         *         •         «         • 

The  author  of  this  notice  is  Z.  Taylor 
Vinson,  Office  of  Chief  Counsel. 

(Sees.  114, 119.  Pub.  L  B9-563.  80  Stat.  718  (15 
U.S.C.  1403. 1408):  sec.  3.  Pub.  L  92-548.  88 
Stat.  1159  115  U.S.C.  1410);  sees.  102. 105,  Pub, 
L  92-513,  56  Stat.  947  (15  U.S.C.  1912,  1915): 
delegations  of  authority  at  49  CFR  1.50  and 
501.8) 

Issued  on  March  12, 1985. 
Barry  Felrica. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  85-6308  Filed  3-15-85;  8:45  am] 

BILUNQ  CO0€  4910-S»-M 


49  CFR  Parts  571  and  574 
[Docket  No.  84-10;  Notice  2] 

Tire  Identification  and  Recordkeeping; 
New  Pneumatic  Tires  for  Motor 
Vehicles  Other  Than  Passenger  Cars 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

summary:  This  notice  amends  Standard 
No.  119.  New  pneumatic  tires  for  motor 
vehicles  other  than  passenger  cars  and 
Part  574,  Tire  identification  and 
recordkeeping,  to  permit  the  marking 
required  by  that  standard  to  appear  at  a 
point  other  than  between  the  maximum 
section  width  and  the  bead  of  the  tire. 


This  amendment,  which  responds  to  a 
petition  for  rulemaking  from  Michelin 
Tire  Corporation,  will  permit  the 
manufacture  of  tires  where  the 
maximum  section  width  of  the  tire  is  at 
the  bead.  The  purpose  of  the  current 
requirements  is  to  locate  certain  safety 
markings  in  an  area  where  they  would 
not  be  scuffed  off  when  the  sidewall  of 
the  tire  hits  a  curb  or  other  objects,  and 
so  that  accurate  information  would 
remain  on  the  sidewall  after  a  tire  has 
been  retreaded.  However,  we  have 
concluded  that  alternatives  are 
available  to  solve  these  concerns,  and 
therefore,  the  rule  should  be  amended  to 
permit  the  introduction  of  a  new  tire 
technology. 

dates:  Petitions  for  reconsideration 
must  be  received  by  April  17, 1985.  This 
amendment  will  be  effective  on  May  2, 
1985. 

ADDRESS:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
number  of  this  notice  and  be  submitted 
to:  Administrator,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT. 

Arturo  Casanova,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW.,  Washington,  D.C. 
20590.  Telephone  (202)  426-1715. 
SUPPLEMENTARY  INFORMATION:  On 
September  26, 1984  (49  FR  37815)  NHISA 
published  a  notice  proposing  an 
amendment  to  Standard  No.  119.  New 
pneumatic  tires  for  motor  vehicles  other 
than  passenger  cars  and  Part  574.  Tire 
identification  and  recordkeeping,  in 
response  to  a  petition  for  rulemaking 
from  Michelin  Tire  Corporation 
(Michelin).  Michelin  petitioned  the 
agency  for  a  change  in  those  standards 
because  of  a  new  tire  that  it  had 
developed.  As  currently  written,  those 
standards  require  certain  marking  to 
appear  between  the  maximum  section 
width  and  the  bead  of  a  tire.  However, 
Michelin's  new  tire  has  its  maximum 
section  width  at  the  bead  and  thus  it 
could  not  mark  these  tires  at  the 
location  currently  specified  in  the 
agency's  standards. 

The  purpose  of  the  current 
requirement  is  that  the  marking  be 
located  in  an  area  where  the  safety 
marking  would  not  be  scuffed  off  when 
the  sidewall  of  the  tire  hits  a  curb  or 
other  objects.  In  addition,  the 
requirement  was  meant  to  ensure  that 
accurate  information  would  remain  on 
the  sidewall  after  the  tire  has  been 
retreaded.  The  September  1984  notice 
has  an  extensive  discussion  of  the 
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rationale  underlying  the  agency's 
proposal  and  readers  are  referred  to  that 
notice  for  further  details.  In  brief,  the 
September  notice  explained  that  while 
the  reasons  underlying  the  requirement 
are  still  valid,  there  are  alternatives 
available  to  solve  these  concerns,  and 
therefore,  the  rule  should  be  amended  to 
permit  the  introduction  of  a  new  concept 
in  tires. 

The  agency  received  no  comments  on 
the  proposal.  The  agency,  therefore,  is 
adopting  it  for  the  reasons  set  forth  in 
the  September  notice. 

Cost  and  Benefits 

NHTS.-X  has  examined  the  effect  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  has  also 
determined  that  the  economic  and  other 
efTects  of  this  final  rule  are  so  minimal 
that  a  full  regulatory  evaluation  is  not 
required.  These  amendments  will 
remove  a  burden  ort'those 
manufacturers  wishing  to  introduce  new 
tire  designs.  Those  manufacturers  not 
wishing  to  produce  such  tires  will  not  be 
affected  by  the  final  rule.  No  effects  are 
foreseen  for  tire  dealers  or  the  public. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  agency  has  not  prepared  a 
regulatory  flexibility  analysis. 

Few,  if  any,  tire  manufacturers  would 
qualify  as  small  entities.  To  the  extent 
that  some  tire  manufacturers  qualify  as 
small  entities,  those  wishing  to  produce 
this  new  tire  design  will  be  free  to  do  so, 
and  those  which  do  not  choose  to 
produce  these  tires  will  be  unaffected  by 
this  final  rule.  Small  organizations  and 
governmental  units  should  not  be 
significantly  affected  by  this  final  rule. 
since  there  should  be  no  cost  increases 
associated  with  the  change  in  the 
marking  requirements. 

Environmental  Effects 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 

Tires. 

In  consideration  of  the  foregoing.  Title 
49  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  571— {AMENDED] 

1.  Section  S6.5  of  §  571.119  is  revised 
to  read  as  follows: 


§571.119    (Amended] 

S6,5  Tsre  markings-  Except  as 
specified  below,  each  tire  shall  be 
marked  on  each  sidewall  with  the 
information  specified  in  paragraphs  (a) 
through  (i)  of  this  section.  The  markings 
shall  be  placed  between  the  maximum 
section  width  (exclusive  of  sidewall 
decorations  or  curb  ribs)  and  the  bead 
on  at  least  one  sidewall.  unless  the 
maximum  section  width  of  the  tire  is 
located  in  an  area  which  is  not  more 
than  one-fourth  of  the  distance  from  the 
bead  to  the  shoulder  of  the  tire.  If  the 
ma.ximum  section  width  falls  within  that 
area,  the  markings  shall  appear  between 
the  bead  and  a  point  one-half  the 
distance  from  the  bead  to  the  shoulder 
of  the  tire,  on  at  least  one  sidewall  The 
markings  shall  be  in  letters  and 
numerals  not  less  than  0.078  mch  high 
and  raised  above  or  sunk  below  the  tire 
surface  not  less  than  0.015  inch,  except 
that  the  marking  depth  shall  be  not  less 
than  0.010  inch  in  the  case  of  motorcycle 
tires.  The  tire  identification  and  the 
DOT  symbol  labeling  shall  comply  with 
Part  574  of  this  chapter.  Markings  ma\ 
appear  on  only  one  sidewall  and  the 
entire  sidewaU  area  may  be  used  in  the 
case  of  motorcycle  tires  and 
recreational,  boat,  baggage,  and  special 
trailer  tires. 

PART  574— (AMENDED] 

§574.5     [AnmidMi] 

1.  Figure  1  in  §  574.5  of  Pari  574  is 
revised  to  appear  as  follows: 
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k 


Ti«E  lOENTIl-ICATION 

NUMBf  fi  


3  4     MAX|J^ 


OPTION  I 

REF    SVVBOL 


DOT)ooo<  yyxxxx 


TIRE  SI^F 


4 
DATP  QC  MANUFACTURE 


VANUFACTURf R  S 
IDENTIFICATION  VAHK 


TiRF  TVPF  CODE 
lOPTiONALl 


OPTION  2 


T:RE  (DENTiF  ICATION 
NUVBER  ■ 


SPACiN'.,-, 
I   4     WIN 
3/4-   MAXi'i 


SPACING 

i   4     Ml 

3  4     VAX 


"\U  — T— ' 

WIN  j 


XXXXX^OCxXIE"- 


ABOVE    BELOW  OR  TO  TME   LE  f  T  f^ /^  "T 

OR  RIGHT  OF  TIRE  IDENTIFICATION    U  U    I 
NUMBER 


•S'3?-  LETTERING  FOR  TIRES  OF  LESS  THAN 
COO  INCH  CROSS  SECTION  WIOTM  AS  Wf  LI   AS 
THOSE  LESS  THAN  I  J     RFAO  OIAMETEB  MAY  BE 
USED 


Notes 

I 


FIGURE   I     lOtNTlFICATlON  NUMBER  FOR  NEW  TIRES 


Locate  all  required  labeling  In  lower 
segment  ol  one  sIdewaH  between 
maximum  section  wkttti  and  bead  so  \hat 
data  will  not  be  obstructed  by  rim  llange 
unless  maximum  section  width  talis 
between  the  bead  and  one-lourth  ol  tt>e 
distance  from  the  bead  to  the  shoulder  o' 
the  tire  For  tires  where  the  maximum 
section  width  tails  In  that  area,  locate  all 
required  labeling  between  the  t>ead  and 
one-half  the  distance  from  tl>e  bead  to  th* 
shoulder  so  that  data  will  not  be 
otistrucled  by  rim  llange. 


Tire  Identification  number  shall  t>e  in  Fulura  Bold.  Modified  Condensed  Of  Gothic  characters  permanently  molded 

(0  020  to  0  040"  deep,  measured  from  the  surtace  immediately  surrounding  characters)  into  or  onto  tire  at  indicated  location 

on  one  stde  (See  Note  4) 

Groups  ol  symbols  m  the  identilicatton  number  shall  be  m  the  order  indK.aied.  Deviation  from  the  straight  line  arrangement 

shown  will  t>e  pernrntted  it  required  to  conform  to  the  curvature  ol  me  iirp 

When  Type  Code  il  ommiied.  of  partially  used,  place  Dale  of  Manjtaciure  m  jne  unused  area 

Other  print  type  wi«  be  permitted  if  approved  by  the  admmisi ration 


(Sees.  103.  119.  F>ub.  L.  89-563.  8<)  St.tt.  718  (15 
I'.S.C.  1392.  1407):  delpSdtKin  of  iuilhiiritv  nt 
49CFR1.50) 

Issued  on  March  12.  1985. 
Diane  K.  Steed, 
Administrator. 

|KR  Doc.  85-6307  Filed  3-1->-fi5,  84,".  .imj 
BILLING  CODE  4910-S»-M 


INTERSTATE  COMMERCE 
COMMISSION 

49CFRPart  1220 
(No.  38«49(Sul>-1)| 

Elimination  of  Preservation  of  Records 
Rules 

aqency:  Interstate  Commerce 
Commission. 

ACTION:  Final  mle. 


summary:  This  prucceding  revises  the 
current  Preserviition  of  Record  Rules,  49 
CFR  Part  1220.  The  objective  was  to 
determine  whether  these  rules  should  he 
eliminated  in  their  entirety.  This  was 
found  to  be  inappropriate.  The  changes 
include  removing  the  prescribed  record 
retention  periods  which  merely 
document  corporate  history  or  otherwise 
have  minimal  regulatory  value  (See 
Appendix).  This  will  allow  each 
regulated  company  more  discretion  in 
determining  how  long  to  retain  certain 
records. 

DATES:  The  revised  rules  will  become 
effective  upon  approval  by  the  Office  of 
Management  and  Budget.  A  Notice  of 
that  effective  date  will  be  issued  at  a 
later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  J.  Lee,  (202)  275-7448. 


SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Regulatory  Flexibility  Act 

As  noted  above,  this  proceeding  stems 
from  the  Commission's  review  of  rules 
pursuant  to  5  U.S.C.  610.  'We  have 
determined  that  this  rule  will  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities.  The 
economic  impact  is  beneficial  because 
many  cost  reducing  provisions  have 
been  adopted  such  as  allowing 
management  more  autonomy  in  deciding 
which  records  to  keep  and  for  how  long. 
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and  requiring  only  records  and  retention 
periods  that  are  needed  to  verify  costs 
and  promote  the  National 
Transportation  Policy.  The  effect  of 
these  revisions  will  be  a  lessening  of  the 
expense  and  burden  of  recordkeeping. 

The  final  rule  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  or  energy 
conservation. 

List  of  Subjects  in  49  CFR  Part  1220 

Express  Companies,  Freight 
forwarders.  Motor  carriers  and  brokers. 
Railroads,  Ratemaking  organizations 
subject  to  Commission  oversight.  Water 
carriers. 

This  rule  is  made  under  the  authority 
of  49  U.S.C.  10321  and  11145  and  5 
U.S.C.  553. 

Decided:  February  28,  1985. 

By  the  Commission.  Chairman  TajJor,  Vice 
Chairman  Gradison,  Commissioners  Sterreft. 
Andre,  Simmons.  Lamboley,  and  Strenio. 
Commissioner  Andre  commented  with  a 
separate  expression.  Vice  Chairman 
Gradison.  dissenting  in  part,  would  have 
eliminated  the  rules. 
James  H.  Bayne, 
Secretary. 

Appendix 

Part  1220  of  Title  49  of  the  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows; 

PART  1220— PRESERVATION  OF 
RECORDS 

1220.0  Applicability. 

1220.1  Records  required  to  be  retained. 

1220.2  Protection  and  storage  of  records. 

1220.3  Preservation  of  records. 

1220.4  Companies  going  out  of  business. 

1220.5  Waiver  of  requirements  of  these 
regulations. 

1220.6  Schedule  of  records  and  periods  of 
retention. 

Authority:  49  U.S.C.  10321  and  11145,  and  5 
U.S.C.  553. 

§  1220.0    ApplicabUity. 

The  preservation  of  record  rules 
contained  in  this  part  shall  apply  to  the 
following: 

Railroad  companies 

Electric  railway  companies 

Express  companies 

Persons  furnishing  cars  to  railroads 

Motor  carriers  and  brokers 

Water  carriers 

Freight  forwarders 

Ratemiiking  organizations 

This  part  applies  also  to  the 
preservation  of  accounts,  records  and 
memoranda  of  traffic  associations, 
demurrage  and  car  service  bureaus, 
weighing  and  inspection  bureaus,  and 
other  joint  activities  maintained  by  or 


on  behalf  of  companies  listed  m  the 
above  paragraph  of  this  subpart. 

§  1220.1     Records  required  to  t>e  retained. 

Companies  subject  to  this  Part  shall 
retain  records  for  the  minimum  retention 
periods  required  by  §  1220.6.  Schedule  of 
records  and  periods  of  retention.  After 
the  required  retention  periods,  the 
records  may  be  destroyed  at  the 
discretion  of  each  company's 
management.  It  shall  be  the  obligation  of 
the  subject  company  to  maintain  records 
that  adequately  support  financial  and 
operational  data  required  by  the 
Commission.  The  company  may  request 
a  ruling  from  the  Commission  on  the 
retention  of  any  record.  The  provisions 
of  this  part  shall  not  be  construed  as 
excusing  compliance  with  the  lawful 
requirements  of  any  other  governmental 
body  prescribing  longer  retention 
periods  for  any  category  of  records. 


§  1220.2 
records. 


Protection  and  storage  of 


(a)  The  company  shall  protect  records 
subject  to  this  part  from  fires,  floods, 
and  other  hazards,  and  safeguard  the 
records  from  unnecessary  exposure  to 
deterioration  from  excessive  humidity, 
dryness,  or  lack  of  ventilation. 

(b)  The  company  shall  notify  the 
Commission  if  prescribed  records  are 
substantially  destroyed  or  damaged 
before  the  term  of  the  prescribed 
retention  periods. 

§  1220.3    Preservation  of  records. 

(a)  All  records  may  be  preserved  on 
hard-copy  paper  stock,  microfilm  or 
other  forms  of  micrographics.  It  is  not 
necessary  to  create  paperstock  or 
micrographic  media  if  the  records  are 
initially  prepared  on  machine-readable 
media  such  as  punch  cards,  magnetic 
tape,  disks  and  so  on.  However,  these 
machine-readable  media  shall  be 
preserved  for  the  required  retention 
periods. 

(b)  Each  machine-readable  form  of 
media  shall  be  accompanied  by  a 
statement  clearly  indicating  the  type  of 
data  included  in  the  media.  This 
statement  shall  be  executed  by  a  person 
having  personal  knowledge  of  the  facts 
contained  in  the  records.  The  records 
shall  be  indexed  and  retained  in  such  a 
manner  as  will  render  them  readily 
accessible.  The  company  shall  have 
facilities  available  to  locate,  identify 
and  reproduce  legible  paper  copies  of 
the  records. 

(c)  Any  record  may  be  transferred  to 
micrographics  (including  microfiche, 
computer  output  microfilm,  and  aperture 
cards)  at  any  time.  Records  so 
maintained  shall  satisfy  the  minimum 
requirements  listed  in  paragraphs  (b) 
through  (f)  of  this  section. 


(d)  The  micrographics  used  shall  be  of 
a  quality  that  can  be  easily  read  and 
that  reproduction  in  paperstock  can  be 
similar  in  size  of  an  original  and 
sufficient  clarity  of  detail  during  the 
period  the  records  are  required  to  be 
retained. 

(e)  These  records  shall  be  indexed 
and  retained  in  such  a  manner  as  will 
render  them  readily  accessible,  and  the 
company  shall  have  facilities  available 
to  locate,  identify  and  read  the 
microfilm,  and  reproduce  in  paper  fopm. 

(f)  Any  significant  characteristic. 
feature,  or  other  attribute  which 
micrographic  medi^will  not  preserve 
shall  be  clearly  indicated  at  the 
beginning  of  the  applicable  micrographic 
records  as  appropriate. 

(g)  The  printed  side  of  forms,  such  as 
instructions,  need  not  be  preserved  for 
each  record  as  long  as  the  printed 
matter  is  common  to  all  such  forms  and 
an  identified  specimen  of  the  form  is 
maintained  on  the  film  for  reference. 

§  1220.4    Companies  going  out  of 
business. 

The  records  referred  to  in  these 
regulations  may  be  destroyed  after 
business  is  discontinued  and  the 
company  is  completely  liquidated.  The 
records  may  not  be  destroyed  until 
dissolution  is  final  and  all  pending 
transactions  and  claims  are  completed. 
When  a  company  is  merged  with 
another  company  under  jurisdiction  of 
the  Commission,  the  successor  company 
shall  preserve  records  of  the  merged 
company  in  accordance  with  these 
regulations. 

§  1220.5    Waiver  of  requirements  of  these 
regulations. 

A  waiver  from  any  provision  of  these 
regulations  may  be  made  by  the 
Commission  upon  its  own  initiative  or 
upon  submission  of  a  written  request  by 
the  company.  Each  request  for  waiver 
shall  demonstrate  that  unusual 
circumstances  warrant  a  departure  from 
prescribed  retention  periods, 
procedures,  or  techniques,  or  that 
compliance  with  such  prescribed 
requirements  would  impose  an 
unreasonable  burden  on  the  company. 

§  1220.6    Schedule  of  records  and  periods 
of  retention. 

The  following  schedule  shows  periods 
that  designated  records  shall  be 
preserved.  T^e  descriptions  specified 
under  the  various  genera!  headings  are 
for  convenient  reference  and 
identification,  and  are  intended  to  apply 
to  the  items  named  regardless  of  what 
the  records  are  called  in  individual 
companies  and  regardless  of  the  record 
media.  The  retention  periods  represent 
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the  prescribed  number  of  yf-ars  from  the 
date  of  the  document  and  not  calendar 


years.  Records  not  listed  below  shall  be 
retained  as  determined  by  the 


management  of  each  company. 


Schedule  of  Records  and  Periods  of  Retention 


Item  and  calegofy  ot  rscofds 


Retentx>n  penod 


A.  CoAPonATE  ANo  General 

1  Incorporation  and  reorganoaton 

(a)  Charter  or  cerlificale  at  ncorporaticn  and  amendments 

(bl  Legal  documents  related  to  mergers,  consd-datxxis,  'eorganizatior   rec  f^eninips  ana  vrr«.,ir  actions  wtuch  aMect 
the  idenMy  or  orgarazabon  o(  tfie  company 

2  Unutes  o«  Oecton.  Executive  Committees.  SiocktKiidefs  aid  D!»ie<  corpo-aic  meetings.. 

3  Titles.  Iranchaes  and  authorrdes 

(4  C«rt*cat8S  o«  puMc  convenience  and  necessity  issued  Dy  regulating  bodies  „ 

(b)  Operatng  authortzatnrw  and  exemptions  to  operate 
(c|  Copies  o«  formal  orders  o«  regulatory  txxfees  served  >4)on  the  company !._! 

(d)  Deeds,  charters,  and  other  btte  papers _ . J]J 

(e)  Palenls  and  patent  recortJs """Z'""Z ZZZ!! 

*   Annual  reports  or  statements  V>  stockhoWers       _ l...!Z"ZZZ..Z 

5  Contracts  and  agreements.  ~ 

(a)  Service  contracts,  such  as  kx  operational  management,  accounting,  tinancial  or  legal  services   and  agreements 
OTth  agerxs 

(b)  Contracts  and  other  agreements  'elalmg  to  Uie  construcno.i 
excapl  as  othoniao  provided  <ri  (a)  above 

(c)  Contacts  kx  (he  pmlum  or  sale  o«  matenal  and  suppaes  except  as  provided  m  (a)  above 

(d)  Shvpmg  contracts  »cr  transportation  or  caretakers  ot  (reighl _ 

(e)  Contracts  ««th  amptoyees  and  employee  bargairwig  groups _ 

(f)  Confcicts.  leases  and  agreements,  not  speaficaHy  provided  (or  m  this  sectior 

6  AccountanTs  auditor's,  and  «iapector'5  reports 

(a)  CerMcations  arxj  reports  ot  examinations  and  audits  conducted  by  public  accountants        .. 

(b)  Reports  o*  sicamnatx>ns  and  audits  conducted  by  mtemai  auditors  time  inspectors  and  others 

7  Other  (See  Note  AJ 

B  TBEASURir 
I   Capital  stock  records 
(a)  Capital  stock  ledger 


Note  A. 
Do 


Do 


acguisition  or  sale  o(  'eal  p'Operty  and  equipment 


% 


Until  expiration  or  cancellation 

Do 
Note  A 

Until  disposition  ol  property 
Note  A 
3  years 

Until  expiration  or  tormmation  pi,_is  1  years 

Do 

Until  expiration 

Do 
Until  expiration 
Until  expiration  or  lerminalion  plus  t  year 

3  years 

Do 


(b)  CapMI  sloe*  certificates,  records  o<  or  stutis  ol 

(c)  Stock  transtar  regnier  _ ZZIZZ.."!  Z" 

Long-tarm  debt  records 

(a)  Bond  ntentures.  underwntmgs.  mortgages,  and  other  kjng-ronn  credit  agreements 

(b|  Fte^jstered  bonds  and  debenture  ledgers 

(c)  Stun  or  ■mam'  records  ot  bonds  or  other  long  term  debt  issuecJ 


Note  A. 

-   Do 

Do 


Until  redemption  plus  3  years 

Do 

,   .  .„ ,_  .  -  - f - Note  A. 

3  Authonzabons  from  regulatory  boOes  lor  issuance  of  secunties  reiuding  aopicatioos  reports,  and  supporting  papers  Do 

5  0«S^7s^'lSSr<r  °*^'  "  "'^'^  or  hew  by  custodans.  Oelaiied  ledgers  and  K>urnals.  or  tneir  equ^aieni     UntH  the  socunties  are  sold 

C  Financial  and  Accounting 
I   Ledgers 

(aj  General  and  subsxtery  ledgers  •wth  indexes 

(bl  Balance  sheets  arxJ  trial  balance  sheets  ol  general  and  subOKliary  .odgers _ _...l"!t."Z."!!Z!]Z!!.Z!!!I!! 


redi^med  or  ottierwise  disposed 


Until  discontinuarice  ot  use  plus  3  years 
3  years 


2  Joimals 

lai  General  loumals  , .  ,..  ^ 

fv>i  c*>— «JJ .  -.  Unbl  discontinuance  ot  use  plus  3  years 

1  --  Lt^^  "^  *^  5*<>oorting  asia  except  a5  otNvws*  pra-,Kjed  lor,  necessary  to  explain  journal  enlnes...  3  years 

i    i.'oSn  books 

(a|  General  cash  books       

(bl  Sut>8idiarv  cash  txx*s 

4  Vouchers 

(a)  Vouctw^  reg»iers  indexes,  or  equivafeni 

""Ll*!."^  canceled  vouchers.  exp<>nditure  authorizations,  detailed  dislributon''siiets''anJ'olhw'''su'pc^^ 

irx*j<»ng  ongmal  biKs  and  invoices,  it  not  provxJed  lor  9lsewt-«re 
(cl  Paid  *atts  paid  clwcks.  and  receipts  'or  casr.  paid  out 

5  Accounts  receivable 

lai  Record  or  regreter  o*  accounts  receivat)ie  indexes  therelo   ana  summaries  ol  dislrlbuton 

(bl  fill's  issued  lor  collection  and  supporting  data  _ 

(CI  Aulhoozation  lor  minting  cH  receivat)l69  .!!!!!!!' 

(di  Reports  and  statements  slyjwmg  age  and  siatus  ol  receivaOles !.."!!!Z!!I" 

6  Records  ol  accounting  codes  and  ins."i>rtions 

7  Other  iNols  A)  " " 

D   PnOPEPTV  ANt>  E(3UIPMENT 

elsewhere  provxJed  lor  m  this  schedu.r-  are  of  this  character  they  shall  be  retained  for  the  oenods  shown  below,  regardless  ol  any  lesser  retention  penod  assigned 

1  Profierty  records 

(al   Records  whicn  mamiam   comph  le  mlor-riation   on  cosi   or   ot^er  value  ol 
equ<)meni 

(b|  Records  o<  addrtions  and  betterments  rnaoe  to  properry  ana  equipmenL 

(c!  Records  pijrtaining  to  retirements  and  replacements  ol  prooerry  and  equiomeot 

(d)  Records  pierta>ning  to  depreciation 

(e)  Records  ol  equipment  numt)er  cfianges  .^] 

IV)  Records  ol  motor  and  engine  ctianges  !Z!Z!!Z!!! 

(g)  Records  ot  equipment  lightweighed  and  stenciled   '"Z ~ 

2  Engmeenng  records  ol  propef\  changes  actuaBy  rrade     

3  Ottier  (Note  A) 


Until  discontinuance  ol  use  pJus  3  years 
3  years 

Do 

Do 

3  years. 

3  years  after  settlement 

Do. 
I  year 

Do 
3  years  after  discontinuance. 


all  real  an<|  personal  property  or     3  years  afler  disposition  of  pfooert> 


Do 

Do 

Do. 

Do 

Do. 
Only  current  or  latest  recorOs 
3  years  alter  disposition  of  property 


E.  Personnel 


.t 


PAvnou. 


Personnel  and  payroll  'ecords _ 

F  Insurance  and  Claims 

Insurance  recortJs 
(a)  SchetMes  ot  nsurance  agair.sl  Ire   storms,  and  other  hazards  and  records  o'  prem,i.,.T,  pa/ments  .  Untt  anDiration  DhW  1  year 

(bl  Records  of  tosses  and  recovenes  from  maumnce  companies  and  supporting  papers  i  vmt  after  aatHamom 

(CI  Inausnee  pokcies  !,nr^    J^^^ 

Clams  records:^  expiration  of  co-^erage  plus 

(a)  Oam  registore,  card  or  book  indexes,  and  other  records  which  record  personal  ,n,ar,    tue  and  otne,  ^ams  agamsi     t  year  after  settiemen-, 
the  company,  together  with  all  supporting  data. 

"".SfT*-^****^'  '=*«'  °"»<*  indexes,  and  other  records  wh«h  record  overcr.a'ges   da-rtaoes.  and  omer  ciaims  Do 

Bted  by  the  company  agamst  others,  losether  with  an  supporting  data 
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Schedule  of  Records  and  Periods  of  Retention— Continued 


Hem  ana  catego^  o'  'ecwos 


fletentKK^  penoG 


(c|  RecofCts  giving  me  details  o<  autrxxrties  issoeO  lo  agents,  earners   and  otners  lex  participatKx-  >r  ireignt  claims      3  years. 

(d)  Reports,  statements  and  ottiet  dau  pertaining  to  personal  mtunes  or  damage  to  p>cioerrv  when  not  necessary  to  Do. 
support  clavns  or  vouchers 

(e)  Reports,  statements,  tracers,  and  other  data  penammg  to  unclaimed    over    shoi    aa-iaqec    anc  -eUsefl  treigM      •  ^eai 
when  not  necessary  to  support  claims  or  vouchers 

(f)  Authonties  lor  disposal  ol  urx:lain>ed.  damaged  ano  retused  treKjht 3  year* 

Other  (See  Note  A) 

G.  Taxes 

Taxes  (Note  A) 

M     PuBCHAStS   »N0   S'Ot'ES 

Purchases  and  stores  (Note  A)  .  , 

I.  Snipping  *NC   ACiENC*   DOO-'MEN'S 

Bills  ol  lading  and  releases 

la)  Consigrwrs    shippir)g  ortJers,  consigrKirs'  shipping  tickets,  and  copies  ol   bills  of   .nOtng  Itb^i   bais  <  orr  .nther     i  year 
earners  arxl  other  similar  documents  lurmshed  the  earner  loi  movement  ot  fretgW 

(b)  Sh^jpers'  order-to-notity  t)ills  ol  lading  taken  up  and  cancelled Do. 

Freight  waybills 

laj  Local  waybills „ ;. _ _         __ q0_ 

(b)  Interline  waybills  redeved  from  and  made  to  ottwr  earners !. _ _ „ „ Qa 

(c)  Company  freighl  waybills                                                          .■ Qq^ 

Id)  Express  waytMlls                                                                                   _ „ """""„,,'"""""  Do. 

Freight  bills  and  settlements  "  "'*" 

(a)  Paid  copy  ol  treighl  bill  retained  lo  supoon  receipt  ol  treighi  cr.arges: 

(1)  Bus  express  heighi  bills  provided  no  claim  has  been  tiled _ Oo. 

(2)  All  otfwr  height  bills  _..■„...„ _ !!.lZ~r.!!]Z!!!"  Oa 

(b)  Paid  copy  ol  treight  bill  retained  10  supoon  payment  of  treighl  charge*  to  Other  carriers: 

(1)  Bus  exp-ess  freight  bills  provided  rio  claim  has  been  tiled   _. 

(2)  A::  oiie.  freighl  Dills  " ~~~IZ^"~'l 

(cl  Re<-o"i'.  ol  unsettled  freight  bills  and  supporting  papers _ 

(di  Records  and  reports  ol  correction  notices  _ „ „ _ 

Other  freight  records 

la)  Records  ol  freight  received,  forwarded  ano  oetiverefl  _ „„ „ ^ 

(b)  Notice  to  consignees  ol  arrrval  ol  freight  lender  o<  delr^ery  „ „ 

Agency  records  (to  include  conductors,  pursers,  stewards,  and  olhersi 

(a)  Cash  booKs  „ _ ^ „.„.,„ 

(b)  RemittarKe  records,  bank  deposit  slips  ana  supporting  papers __.._ 

(c)  Baiarx:e  streets  and  supporting  papers  „ „ „ „ 

(d)  Statements  ol  corrections  m  agents   accounts 

(e)  Other   records  and  reports  penainmg   to   ticket  sales    Daqgage   handled    rrnscellaneous  cdlectKina.  refunds 
adtustments  etc 


Do. 

Oo 

1  year  a^'e-  rjispos-tior 
1  yeai 

Da 
Do. 

Oo. 
Do. 
Oo. 
Do. 

Do. 


J   Transportation 


1  Records  pertaining  to  fransportation  ol  hoosahcio  floods. 

(a)  Estimate  ol  charges „„„ „„„ 

(bj  Order  lor  service    „ 

(c)  Vehicle-load  manifest         „ —....„ 

(d)  Descriptive  inventory         „ „..„„ ..„„„ 

2  Records  and  reports  pertaining  to  opersMon  Of  marine  and  floatirg  equiprrtent 

(a)  Ship  log 

(b)  Ship  articles  

ic)  Passenger  and  roum  list 


Da 
Da 
Da 


Da 
Do. 


Da 


(dl  Floatmen  s  barge   lighter   and  escrow  cap'^m  s  reco.-!s,  demurrage  records,  towing  reports  and  Checks  Sheets 2  1 

3  Car  distntxjtion  and  movement  raifroads  onN 

(a)  Records  ol  car  allotment  and  dislnbulior.  Do. 

(b)  Records  of  cars  o'Oered,  furnished  ano  loeded  Oo 

(c)  Records  showing  dales  ana  numoers  ol  tiB  rs  initials  and  rH;mt)or  of  Cars,  movement  ot  cars,  and  mneage  of  cars  Do. 
arx;  trams 

(dj  Repon  of  cars  inlercl%anged  with  connec'ing  lines      ..___ _„ „ _„.___..„.._..„ 

(e)  Reports  ol  untilled  car  orders  _ _ „ „I..I.!™I„™..1!J!  1  i 

(I)  Per  diem  and  mileage  reports  made  and  received  inclu<*ng  rectaims  and  discrepancy  and  adjuslment  reports 2  ) 

ig)  Demurage  and  storage  records  ^^^  Oo. 

4  Dispalcne-s  sheets,  registers  and  ottwi  reccos  oertaining  tc  movement  of  "ansponation  e<iuipment    3  yews 

5  Import  arx]  export  records  including  bonded  Ireigrii  ar^a  sfear^sNp  erigagements „ ._ .„ „.. 2  years. 

6  Records,  reports,  orders  and  ticxets  pertaming  lo  weighting  of  ireoM  _.„.....™.  3  years. 

?   Records  of  loading  and  unloading  of  transoortafior,  equipment  ^  2  yWS. 

8   Records  pertaining  to  the  diversion  or  reconsiqnmeni  ol  ireigM   mciuomg  'eQuests  tracers,  and  correspondertce _ Oo. 

8  Oiner   (See  Nole  A| 


IT    Tariffs  and  Rates 
'eia'-ve  to  the  transportation  of  persons  oi 


3  years  a".tri  exptralior.  or  iarKOiiation 


1  Official  file  coo«s  of  tariffs,  classificaiwns    divs.on  sneeis    ar-d  cuci^iars 
property 

2  Authorities  ano  suopo-ting  papers  lor  tiansportaiion  of  property  o'  passenoers  're*  or  a'  -ei  jced  'aies   „.„ 3  yaers. 

3  Rer-ords  and  documents  required  by  provisions  0'  S  1253  20  lo  b€  rnaintained 2  yaerS. 

L.  Supporting  Data  fob  R£po»»ts  and  Statistics 

1  Support,ing  daU  tor  'eports  filed  with  the  Interstate  Cummerce  Commission  and  requiaiory  bodies, 

la)  Supporting  data  for  annual  financial   operaling  ano  stalistica  reports  

(b)  Supporting  oata  'or  penodical  fpporti.  of  opp'Bting  revenues   expeises  ana  mcprne 

(c)  Supporting  data  for  reports  detailing  jse  of  proceeds  f'om  issuance  or  saie  ol  cornpary  securbes 

(d)  Supporting  data  lor  valuation  inventory  reports  and  records  '^his  includes  reiaiea  noies  maps  and  sketcties. 
underlying  engineering  land  and  accouiling  'eports  pncing  schedules  summary  or  coiectio"  sneeis  year'y  reports 
of  changes  and  ctrier  miscella'"ieous  data  a:s  relating  to  r'*  valuation  ot  tf^e  company  s  property  Dy  me  irterstaie 
Commerce  Commission  oi  off>er  regulatory  txxty 

2  Supporting  data  lor  penodioal  reports  of  accidents,  inspections   tests   hours  of  ser-^ice   repairs   iieigh;  car  locations,  etc 

3  Supporting  data  lor  penodicat  statistical  of  operaling  results  or  pertcmaiKe  bv  tonnage    rrmeage,  passengers  earned. 
pigqytiack  traffic   commodities   costs  analyses  ol  increases  and  decreases   or  otherwise 

M    MiSCEU>N60US 

1  inoex  ol  records  _ U„,„  ,ev,se.3  as  reccra  sti-uctu'e  ch-anges 

2  Siaterr^nt  listing  reco-ds  prematurely  destroyeo  or  lost For   the   rerT.ain.»f   of   the   pe-iod   at   prescribed   lor   'ecoros   o* 

gfroyed 


Do. 

Do, 
3  years  after  dopositioo  ol  the  property 


3  years. 
Do. 


Note  a  —Records  referenced  to  ftiis  nole  shall  be  maintained  as  determined  by  the  designated  records  supervisory  ofriciai  Companies  should  be  fnmotui  of  me  record  'eienton 
requirements  ol  the  internal  Revenue  Service  Secunties  and  E«cna,ng€  Commission  stale  ano  loca.  lunsOicbons  ano  cthe-  reguiaio^r  agencies  Co-npanies  shai*  exercise  -eas5n.abit  carf  .r 
choosing  retention  periods,  and  the  choiee  ol  retention  penods  shall  retiect  pasi  expeiier>ces,  company  needs   pendmg  Irtigalion,  and  teguiatory  'e<juirement« 
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Proposed  Rules 


Federal   Register 

Vol.  50.  No.  52 
Monday.  March  18,  1985 


This  sectjon   of   the   FEDERAL   REGISTER 
contains   notices   to  the   public   of   the 
proposed   issuance  of   rules   and 
regulations.  The  purpose  of  these  notices 
Is  to  give   interested   persons   an 
opportunity   to   pjulicipate   in   the   rule 
making   pnor  to      the   adoption   of   the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part  352 
[Docket  No.  a3-038P) 

Voluntary  Inspection  of  Buffalo 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
adopt  regulations  providing  for 
voluntary  inspection  of  buffalo 
(American  bison)  under  the  Agricultural 
Marketing  Act  of  1946.  as  amended.  The 
proposed  regulations  would  incorporate 
parts  of  the  Federal  meat  inspection 
regulations  to  permit  more  flexible 
options  for  ante-mortem  inspection  of 
buffalo  under  the  voluntary  inspection 
program. 

The  proposed  rule  would  allow  three 
inspection  of  buffalo:  (1)  In  the  field  in  a 
designated  area  of  an  owner's  p.-emises: 
(2)  on  an  appropriate  transport  vehicle 
at  an  official  buffalo  establishment:  and 
(J)  in  ante-mortem  pens  at  an  official 
buffalo  establishment.  The  ante-m.ortem 
inspection  performed  on  buffalo  which 
is  either  in  the  field  or  on  a  transport 
vehicle  would  be  dependent  on  the 
adequacy  and  safety  of  the  particular 
situation.  Humane  handling  of  buffalo 
during  ante-mortem  inspection  shall  be 
in  accordance  with  the  provisions  of  9 
CFR  313.2. 

The  post-mortem  inspection  procedure 
would  be  performed  in  an  official 
buffalo  inspection  establishment  by  a 
L'SDA  inspector  or  an  inspector  of  a 
cooperating  State,  with  the  post-mortem 
disposition  determined  by  the 
authorized  veterinarian.  The  proposed 
rule  would  allow  the  utilization  of 
Federal  and  State  inspection  personnel 
for  ante-mortem  and  post-mortem 
inspection.  A  newly  designed  triangular 
brand  would  be  used  to  identify  buffalo 
meat  inspected  under  the  voluntary 
inspection  program.  The  triangular 


brand  would  be  allowed  to  be  applied  to 
buffalo  carcasses,  meat  and  meat  food 
product  inspected  and  passed  by 
authorized  USDA  or  State  employees  in 
an  official  buffalo  inspection 
establishment.  The  proposal  would 
facilitate  the  sale  and  export  of  buffalo 
carcasses,  meat,  and  meat  food 
products.  The  proposal  is  a  result  of 
petitions  from  buffalo  organizations  to 
allow  new  inspection  procedures  for 
buffalo  under  a  voluntary  inspection 
program. 

DATE:  Comments  must  be  received  on  or 

before  June  13,  1985. 

ADDRESS:  Written  comments  to: 
Regulations  Office.  Attn:  Annie  Johnson. 
FSIS  Hearing  Clerk.  Room  2637.  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250.  (See 
also  "Comments"  under  Supplementary 
Information  ) 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  C.  Prucha,  Director,  Slaughter 
Inspection  Standards  and  Procedures 
Division.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-3219. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
under  Executive  Order  12291.  This 
proposed  rule  would  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  Slate,  or  local 
government  agencies  or  geographical 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  State-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act.  Pub.  L.  96-3.54  (5  U.S.C.  601] 
because  currently  only  approximately 
6.000  buffalo  are  slaughtered  annually 
compared  to  over  33.500,000  cattle 
slaughtered  in  fiscal  year  1983.  If  is  not 
expected  that  the  number  of  buffalo 


slaughtered  annually  will  substantiallv 
increase. 

Comments 

Interested  persons  are  invited  to 
submit  w'ritten  comments  concerning 
this  proposal.  Written  comments  should 
be  sent  in  duplicate  to  the  Regulations 
Office.  Comments  should  refer  to  the 
docket  number  that  appears  in  the 
heading  of  this  document.  Ail  comments 
submitted  in  response  to  this  proposal 
will  be  made  available  for  public 
inspection  in  the  Regulations  Office 
between  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday. 

Background 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  provides  the 
Secretary  of  Agriculture  with  the 
authority  to  furnish  a  voluntary 
inspection  service  for  buffalo  (American 
bison)  as  well  as  for  other  game  animals 
(7  U.S.C.  1622).  Under  regulations 
contained  in  9  CFR  Part  350,  the 
Department  provides  inspection  and 
certification  services  for  domesticated 
reindeer  and  other  game  animals  such 
as  buffalo.  These  inspection  services 
enable  persons  to  bring  game  animals  to 
an  official  establishment  for  ante-  and 
post-mortem  inspection.  The  inspected 
and  passed  game  meat  is  branded  with 
a  USDA  mark  of  inspection  and  can  be 
sold  interstate  or  exported. 

The  increasing  consumer  demand  for 
buffalo  meat  and  the  increasing  number 
of  buffalo  being  raised  for  food  have 
prompted  buffalo  associations  to  request 
the  adoption  of  regulations  for  buffalo 
that  would  address  specific  problems 
involved  in  their  slaughtering  and 
marketing.  The  transportation  of  live 
buffalo  to  an  official  establishment  for 
inspection  and  slaughter  is  one  of  the 
biggest  problems  facing  buffalo 
producers.  The  inherent  unpredictable 
behavior  of  buffalo  during  their  loading 
onto  a  transport  vehicle,  transporting 
and  unloading  at  an  official 
establishment  has  resulted  in  damage  to 
transport  vehicles,  fences,  pens,  and 
animals.  The  damage  to  ante-mortem 
pens  at  an  official  establishment  and  the 
increased  risk  of  personal  injury  have 
prevented  buffalo  from  being  accepted 
at  many  slaughter  establishments.  There 
are  a  few  establishments  which  have 
ante-mortem  pens  and  facilities 
especially  designed  and  built  for  buffalo 
However,  because  of  the  expense,  many 
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slaughter  establishments  are  not  willing 
to  provide  reinforced  pens  to 
accommodate  unruly  buffalo. 

Another  problem  facing  the  buffalo 
industry  is  having  a  brand  applied  to  the 
buffalo  carcasses,  meat  and  meat  food 
products  that  would  be  readily  accepted 
by  the  consumer.  Most  consumer  have 
become  accustomed  to  the  USDA  brand 
on  the  meat  they  purchase.  The  Federal 
brand  authorized  for  use  under  the 
Federal  Meat  Inspection  Act  may  only 
be  applied  to  carcasses,  meat,  and  meat 
products  of  cattle,  sheep,  swine,  goats, 
and  equines  that  have  been  inspected  in 
a  Federal  establishment.  State  inspected 
buffalo  have  a  State  brand  applied  to 
the  buffalo  meat.  Even  though  State 
inspected  buffalo  meat  may  be  sold 
interstate,  many  consumers,  as  well  as 
food  businesses,  will  not  buy  buffalo 
meat  without  the  Federal  mark  of 
inspection. 

Recently,  FSIS  has  been  petitioned  by 
the  National  Buffalo  Association  and  the 
American  Buffalo  Association  on  behalf 
of  the  buffalo  (American  bison)  industry 
for  changes  in  the  ante-mortem 
inspection  and  slaughter  procedures  for 
buffalo  under  the  voluntary  inspection 
program.  The  petitioners  requested  that 
ante-mortem  inspection  of  buffalo  be 
conducted  on  the  owner's  premises  or 
outside  of  a  transport  vehicle  at  an 
official  establishment  as  well  as  in  ante- 
mortem  pens  at  an  official 
establishment. 

Utilization  of  State  and  Federal 
inspectors  and  the  use  of  contract 
inspectors  were  requested  for  the  ante- 
mortem  inspection  of  buffalo.  The 
Associations  also  requested  a  special 
Federal  buffalo  brand  that  could  be 
applied  to  buffalo  meat  inspected  in  an 
official  buffalo  inspection  establishment. 

These  requests  were  the  result  of  the 
previously  mentioned  problems  inherent 
to  the  buffalo  industry.  To  address  the 
voluntary  inspection  of  buffalo 
specifically,  a  new  rule  is  being 
proposed.  The  proposed  rule  would  add 
a  new  part  to  the  provisions  pertaining 
to  Voluntary  Inspection  and 
Certification  Service  contained  in 
Subchapter  B,  Chapter  III,  Title  9.  of  the 
Food  Safety  and  Inspection  Service 
regulations. 

The  proposed  rule  would  allow  three 
alternative  locations  for  ante-mortem 
inspection  of  buffalo.  The  first 
alternative  would  allow  ante-mortem 
inspection  to  be  performed  in  the  field  in 
a  designated  areas  of  the  buffalo 
producer's  premises.  The  field 
inspection  procedure  would  entail  the 
ante-mortem  inspection,  stunning  and 
bleeding  of  the  animal.  The  animal  must 
be  handled  humanely  in  accordance 
with  provisions  of  9  CFR  313.2.  The 


animal  must  be  bled  immediately  after 
stunning,  it  would  then  be  transported  to 
an  official  buffalo  establishment  for 
post-mortem  inspection. 

The  carcass  would  be  required  to  be 
ear-tagged  with  a  "U.S.  Suspect "  tag  to 
identify  it.  This  will  provide  the  post- 
mortem veterinarian  the  means  to 
control  the  post-mortem  inspection  and 
disposition  of  all  field  ante-mortem 
inspected  buffalo.  Tagging  the  buffalo 
carcass  in  the  field  with  a  suspect  tag, 
along  with  post-mo.'-tem  inspection  and 
disposition  by  the  veterinarian  at  an 
official  buffalo  establishment,  is 
consistent  with  the  current  method  of 
handling  carcasses  that  require  delayed 
evisceration.  Field  ante-morttm 
inspection  would  reduce  the  risks  of 
injury  to  persons  handling  buffalo  and 
would  eliminate  the  property  damage  to 
transport  vehicles,  fences  and  pens. 

The  second  alternative  would  allow 
ante-mortem  inspection  to  be  performed 
outside  of  a  transport  vehicle  at  an 
official  buffalo  establishment.  Such 
ante-mortem  inspection  would  allow  a 
buffalo  producer  with  a  few  buffalo  to 
have  ante-mortem  inspection  performed 
by  an  inspector  outside  the  transport 
vehicle  on  buffalo  that  are  inside  the 
vehicle.  The  inspector  would  be 
positioned  outside  the  vehicle  and 
provide  such  service  if  it  can  be 
appropriately  and  safely  performed.  The 
vehicle  ante-mortem  inspection 
alternative  would  enable  establishments 
that  do  not  have  reinforced  pens  to 
receive  a  few  buffalo  for  slaughter.  The 
ante-mortem  inspected  and  passed 
buffalo  would  be  stunned  but  not  bled  in 
the  transport  vehicle.  The  carcasses 
would  be  immediately  taken  to  the 
slaughter  floor  for  bleeding  and  post- 
mortem inspection. 

Ante-mortem  inspection  performed  in 
the  field  or  outside  of  a  transport  vehicle 
mast  endure  the  safety  of  inspection 
personnel  and  must  allow  for  adequate 
inspection 

The  third  alternative  allows  ante- 
mortem  inspection  to  be  performed  in 
ante-mortem  pens  at  an  official  buffalo 
establishment. 

The  three  alternatives  are  designed  to 
resolve  the  unique  problems  involved 
with  the  ante-mortem  inspection  of 
buffalo.  These  ante-mortem  inspection 
alternatives  would  allow  more  buffalo 
meat  and  meat  food  products  to  enter 
the  market. 

The  proposed  rule  would  allow  the 
utilization  of  Federal  and  cooperating 
State  inspectors  to  perform  all  aspects 
of  the  inspection  service  under  the 
provisions  of  the  Talmadge-Aiken  Act  of 
September  28. 1962  (7  U,S,C.  450).  The 
utilization  of  Federal  and  State 
inspectors  would  enable  a  more  efficient 


and  ei-onomical  use  of  manpower  than  if 
Federal  inspectors  were  used 
exclusively. 

The  proposed  rule  would  allow  the 
use  of  a  newly  designed  triangular 
brand  to  identify  inspected  and  passed 
buffalo  meat  and  buffalo  meat  food 
products.  The  Department  might 
possibly  decide  to  use  the  new 
triangular  brand  in  the  future  to  identify 
other  species  of  animals  that  would  he 
inspected  under  the  voluntary 
inspection  program  The  triangular 
brand  may  be  applied  at  official  buffalo 
establishments  by  Federal  or  State 
inspectors.  The  triangular  brand  would 
readily  identify  buffalo  meat  and  meat 
food  products  which  ha\e  been 
inspected  and  passed  under  the 
voluntary  inspection  program.  The 
special  triangular  brand  was  designed 
for  application  to  buffalo  meat  inspected 
in  official  buffalo  establishments  in  lieu 
of  the  red  meat  USDA  mark  of 
inspection  that  can  only  be  used  in 
federally  inspected  establishments 
under  the  Federal  Meat  Inspection  Act, 

Meat  and  meat  food  products  of 
buffalo  produced  under  the  voluntary 
inspection  service  and  certified  by  the 
Department  and  earn,  the  mark  of 
Federal  inspection.  To  qualify  for  this 
service,  the  establishment,  its  facilities 
and  equipment,  and  its  procedures 
would  have  to  meet  certain 
requirements  incorporated  from  the 
mandatory  meat  inspection  regulations, 
and  the  establishment  would  have  to  be 
an  official  buffalo  establishment. 
Therefore.  FSIS  is  proposing  to 
incorporate  the  relevant  substantive 
requirements  of  the  F'ederal  meat 
inspection  regulations  into  the  voluntary 
buffalo  regulations,  instead  of  restating 
those  requirements. 

Because  the  diseases  in  buffalo 
parallel  diseases  found  in  cattle,  the 
post-mortem  inspection  procedures  for 
buffalo  will  remain  the  same  as  are 
currently  used  for  cattle,  it  is 
recommended  that  field-slaughtered 
buffalo  be  brought  to  the  plant  for  post- 
mortem examination  and  disposition  in 
the  shortest  possible  time.  The 
establishment  of  specific  time  and 
temperature  requirements  for  buffalo 
slaughtered  in  the  field  is  difficult 
because  their  carcasses  would  be 
transported  different  distances  under 
varving  climatic  conditions.  It  has  been 
determined,  however,  that  to  minimizi^ 
changes  in  the  carcass  which  can  affect 
post-mortem  examination,  disposition 
and  wholesomeness.  buffalo  slaughtered 
in  the  field  must  be  eviscerated  and 
inspected  on  the  day  of  slaughter. 
Therefore,  field-slaughtered  buffalo 
must  be  presented  for  post-mortem 
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iaspection  on  the  same  duy  uf  field 
slaughter.  Regardless  of  the  lime 
elapsed,  if,  in  the  judgment  of  the 
examining  veterinarian,  changes  have 
occurred  in  the  carcass  which  make  it 
unwholesome,  the  carcass  must  be 
condemned. 

The  provisions  for  mandatory  meat 
inspection  are  covered  under  regulations 
codified  in  9  CFR  Parts  301  through  335. 
This  document  proposes  regulations  that 
deal  with  the  administration  of 
voluntary  buffalo  inspection  activities 
and  provides  for  alternate  locations  for 
ante-mortem  inspection:  incorporates 
the  relevant  mandatory  meat  inspection 
regulations  by  reference:  and  codifies 
them  in  Title  9.  Chapter  III,  Subchiipter 
B.  of  the  P'ood  Safety  and  Inspection 
Service  regulations,  as  a  new  Part  352. 
Accordingly.  Subchapter  B  of  the 
voluntary  inspection  regulations  would 
be  amended  as  set  forth  below. 

Proposed  Rule 

Indexing  Terms.  As  required  by  1  CFR 
18.20  (46  FR  1762.  January  22.  1981).  the 
following  are  the  indexing  terms  for  this 
regulation: 

list  of  Subjects  in  9  CFR  Part  352 

Animal  diseases.  Food  labeling.  Meat 
inspection.  Reporting  and  recordkeeping 
requirements. 

1.  Subchapter  B  of  chapter  III.  of  the 
Federal  meat  inspection  regulations 
would  be  amended  by  adding  Pa.-t  352  to 
read  as  set  forth  below: 

PART  352— BUFFALO:  VOLUNTARY 
INSPECTION 

Set:. 

352.1  DcnnitKin.'s 

352.2  Type  of  sen  icl-  available. 

352.3  Application  by  official  huffaUj 
es'iidlishmenl  for  inspection  service. 

35:;. 4     Appiicdtiiin  for  ,tntr  mortem 
inspi'ction  serv  ;<•.«■  in  'ht-  firlci. 

352.5  Fees  and  charpr-s. 

352.6  Denial  or  withdrnwal  of  insp<'clJon 
service. 

352.7  Marking  inspi.'ctt^d  prodiu.ts. 

352.8  Time  of  inspection  in  ttie  field  and  in 
an  official  liuffalo  establishment. 

352.9  Report  of  inspection  work. 

352.10  Ante-mortem  inspection. 

352.11  Post-mortem  inspection. 

352.12  Disposal  or  diseased  or  otherwise 
adulterated  carcasses  and  parts. 

352. la     Kntry  into  official  estatilishmenls; 
ffinsptrction  and  preparation  of  products. 

352.14  Records,  registration  and  reports. 

352.15  Exports. 

352.16  Transportation. 

352.17  Cooperation  of  States  in  Federal 
pn)grams. 

TTie  authority  citation  for  Pari  352  r<-ads  as 
follows: 

Authority:  60  Stat,  1067,  as  amended.  7 
U.S.C.  1622.  60  Stat.  1090,  as  amended.  7 
use.  1624:  7  CFR  2.15(a).  2.92. 
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§352.1     Definitions. 

The  definition  in  §  3101.2,  not 
otherwise  defined  in  this  part,  are 
incorporated  into  this  part.  In  addition 
to  those  definitions,  the  following 
definitions  will  be  applicable  to  the 
regulation  in  this  part. 

(a)  Act  means  the  applicable 
provisions  of  the  Agricultural  Marketing 
Act  of  1946,  as  amended  (60  Stat.  1087, 
as  amended;  7  U.S.C.  1621  at  seq.). 

(b)  Acceptable  means  suitable  for  the 
purpose  intended  and  acceptable  to  the 
Food  Safety  and  Inspection  Service. 

(c)  Applicant  means  any  interested 
party  who  requests  any  inspection 
service. 

(d)  Buffalo  means  any  American  bison 
or  catalo  or  cattalo. 

(e)  Buffalo  inspection  service  means 
the  personnel  who  are  engaged  in  the 
administration,  application,  and 
direction  of  buffalo  inspection  programs 
and  services  pursuant  to  the  regulations 
in  this  Part. 

(v)  Buffalo  producer  means  any 
interested  party  that  engages  in  the 
marketing  of  American  bison  or  catalo 
or  cattalo. 

(g)  Catalo  or  Cattalo  means  any 
hybrid  animal  with  American  bison 
appearance  resulting  from  direct 
crossbreeding  of  American  bison  and 
rattle. 

{hy-Conditian  means  any  condition, 
including,  but  not  limited  to.  the  state  of 
preservation,  cleanliness,  or  soundness 
of  any  product  or  the  processing, 
handling,  or  packaging  which  may  affect 
such  product. 

(i)  Condition  and  wholesomeness 
means  the  condition  of  any  product,  its 
healthfulness  and  fitness  for  human 
food. 

(j)  Field  ante-mortem  inspection 
means  the  ante-mortem  inspection  of 
buffalo  away  from  the  official  buffalo 
establishment's  premises. 

(k)  Field  designated  area  means  any 
designated  area  on  the  applicant's 
premises,  approved  by  the  Regional 
Director,  where  field  ante-mortem 
inspection  is  to  be  performed. 

(I)  Identify  means  to  apply  official 
identification  to  produf:ts  or  containers. 

(m)  Inspection  means  any  inspection 
by  an  inspector  to  determine,  in 
accordance  with  the  regulations  in  this 
Part.  (1)  the  condition  and 
wholesomeness  of  buffalo,  or  (2)  the 
condition  and  wholesomeness  of  edible 
product  of  buffalo  at  any  state  of  the 
preparation  of  packaging  in  the  official 
plant  where  inspected  and  certified,  or 
(3)  the  condition  and  wholesomeness  of 
any  previously  inspected  and  certified 
product  of  buffalo  if  such  product  has 
not  lost  its  identity  as  an  inspected  and 
certified  product. 


(n)  Interested  parly  means  any  person 
financially  interested  in  » transaction 
involving  any  inspection. 

(o)  Official  buffalo  establishment 
means  any  slaughtering,  cutting,  boning, 
curing,  smoking,  salting,  packing, 
rendering,  or  similar  establishment  at 
which  inspection  is  maintained  under 
the  regulations  in  this  Subchapter. 

(p)  Official  device  means  a  stamping 
appliance,  branding  device,  stencil 
printed  label,  or  any  other  mechanically 
or  manually  operated  tool  that  is 
approved  by  the  Administrator  for  tht 
purpose  of  applying  any  official  mark  or 
other  identification  to  any  product  or 
packaging  material. 

(q)  Official  identification  mciKis  any 
symbol,  stamp,  label,  or  seal  indicating 
that  the  product  has  been  officially 
inspected  and/or  indicating  the 
condition  of  the  product  approved  and 
authorized  by  the  Administrator  to  be 
affixed  to  any  product,  or  affixed  to  or 
printed  on  the  packaging  material  of  any 
product. 

(r)  Program  means  the  Voluntary 
Buffalo  Inspection  Program  of  the  Food 
Safety  and  Inspection  Servic:e. 

(s)  Transport  vehicle  means  any 
vehicle  used  to  transport  buffiilo. 

(t)  Veterinarian  means  any  authorized 
veterinarian  of  the  Program  employed 
by  the  Department  or  any  cooperating 
State  who  is  authorized  by  the  Secretary 
to  do  any  work  or  perform  any  duty  in 
connection  with  the  Pr(i<^r,im. 

§  352.2    Type  of  service  available. 

Upon  application,  in  accordance  with 
§  3,52.3  and  352.4.  the  following  type  of 
service  may  be  furnished  under  the 
regulations  in  this  Part: 

(a)  Voluntary  Inspection  Service.  An 
inspection  and  certification  service  for 
wholesomeness  relating  to  the  slaughter 
and  processing  of  buffalo  and  the 
processing  of  buffalo  products.  All 
provisions  of  this  Part  shall  apply  to  the 
slaughter  of  buffalo,  and  the 
preparation,  labeling,  and  certification 
of  the  buffalo  meat  and  buffalo  products 
processed  under  this  buffalo  inspection 
service. 

(b)  Only  buffalo  which  have  had  ante- 
mortem  inspection  as  described  under 
this  Part  and  which  are  processed  in 
official  buffalo  establishments  in 
accordance  with  this  Part  may  be 
marked,  inspected  and  passed. 

(c)  Buffalo,  buffalo  mfat  and  meat 
food  products  shall  be  handled  in  an 
official  buffiilo  establishment  to  ensure 
separation  and  identity  of  the  buffalo  or 
buffalo  meat  and  meat  food  products 
until  they  are  shipped  from  the  official 
buffalo  establishment  to  prevent 
commingling  with  other  species. 
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§  352.3    Application  by  official  buffalo 
establishment  for  Inspection  service. 

(a)  Any  person  desiring  to  process 
buffalo,  buffalo  carcasses,  buffalo  meat 
and  meat  food  products  in  an 
establishment  under  buffalo  inspection 
service  must  receive  approval  of  such 
establishment  and  facilities  as  an 
official  buffalo  establishment  prior  to 
the  rendition  of  such  service.  An 
application  for  mspection  service  to  be 
rendered  in  an  official  buffalo 
establishment  shall  be  approved  in 
accordance  with  the  provisions 
contained  in  §§  304.1  and  304.2,  of 
Subchapter  A  of  this  Chapter. 

(b)  Initial  survey.  When  an 
application  has  been  filed  for  buffalo 
inspection  service,  the  Regional  Director 
or  designee,  shall  examine  the 
establishment,  premises,  and  facilities. 

§  352.4    Application  for  ante-mortem 
Inspection  service  In  the  field. 

Any  buffalo  producer  desiring  field 
ante-mortem  buffalo  inspection  service 
must  receive  approval  of  the  field  ante- 
mortem  designated  area  from  the 
Regional  Director  or  designee  prior  to 
the  rendition  of  such  service.  An 
application  seeking  approval  of  the 
designated  area  for  ante-mortem 
inspection  shall  be  obtained  from  the 
Regional  Director,  and  completed  and 
submitted  to  the  Regional  Director. 

(a)  An  initial  application  for  field 
ante-mortem  buffalo  inspection  service 
shall  be  made  by  an  official  buffalo 
establishment  to  the  Regional  Director. 
Subsequent  requests  shall  be  made  by 
the  official  buffalo  establishment  on 
behalf  of  a  buffalo  producer  to  the 
Regional  Director  in  one  of  the  following 
manners:  (1)  Telephone,  (2)  telegraph,  (3) 
mail,  or  (4)  in  person  as  determined  by 
the  Regional  Director. 

(b)  Upon  receipt  of  the  completed 
application,  the  Regional  Director  or 
designee  shall  examine  the  field  ante- 
mortem  designated  area  and  facilities 
for  approval  of  the  designated  area. 

(c)  All  fees  involved  for  the  approval 
of  the  designated  area,  including  but  not 
limited  to  any  travel,  per  diem  costs, 
and  time  required  to  peform  such 
approval  services,  shall  be  paid  directly 
by  the  applicant  to  the  Regional 
Director. 

§  352.5    Fees  and  Charges. 

(a)  Fees  and  charges  for  service  under 
the  regulations  in  this  part  shall  be  paid 
by  the  applicant  for  the  service  in 
accordance  with  this  section. 

(b)  The  fees  and  charges  provided  for 
in  this  section  shall  be  paid  by  check, 
draft,  or  money  order  payable  to  the 
"Treasurer  of  the  United  States"  and 
shall  be  remitted  promptly  to  the 


Regional  Director  upon  furnishing  to  the 
applicant  a  statement  as  to  the  amount 
due. 

(c)  The  fees  to  be  charged  and 
collected  for  service  under  the 
regulations  in  this  Part  shall  be  at  the 
rate  of  $18.60  per  hour  for  base  time. 
S21.72  per  hour  for  overtime  including 
Saturdays.  Sundays,  and  holidays,  and 
$35.92  per  hour  for  laboratory  serx'ice  to 
cover  the  costs  of  the  service.  The 
applicant  shall  be  charged  for  the  time 
required  to  render  such  service, 
including,  but  not  limited  to.  the  time 
required  for  the  travel  of  the  inspector  or 
inspectors  in  connection  therewith 
during  the  regularly  scheduled 
administrative  workweek. 

(d)  Charges  may  also  be  made  to 
cover  other  expenses  incurred  by  the 
Service  in  connection  with  the 
furnishing  of  the  service. 

(e)  Fees  and  charges  for  any 
inspection  pursuant  to  a  cooperative 
agreement  with  any  State  shall  be  paid 
in  accordance  with  the  terms  of  such 
cooperative  agreement. 

§  352.6    Denial  or  withdrawal  of  Inspection 
service. 

(a)  For  miscellaneous  reasons.  An 
application  or  a  request  for  service  may 
be  rejected,  or  the  benefits  of  the  service 
may  be  otherwise  denied  to,  or 
withdrawn  from,  any  person,  without  a 
hearing  by  the  appropriate  Regional 
Director  (1)  for  administrative  reasons 
such  as  the  nonavailability  of  personnel 
to  perform  the  service;  (2)  for  the  failure 
of  payment  for  service;  (3)  in  case  the 
application  or  request  relates  to  buffalo 
or  buffalo  products  which  are  not 
eligible  for  service  under  this  Part:  (4) 
for  failure  to  maintam  the  designated 
area  or  the  plant  in  a  state  of  repair 
approved  by  the  Service;  (5)  for  the  use 
of  operating  procedures  which  are  not  in 
accordance  with  the  regulations  of  this 
Part;  (6)  for  alterations  of  buildings, 
facilities,  or  equipment  which  cannot  be 
approved  under  the  regulations  in  this 
Part.  Notice  of  such  rejection,  denial,  or 
withdrawal,  and  the  reasons  therefor. 
shall  promptly  be  given  to  the  person 
involved.  The  applicant  or  recipient 
shall  be  notified  of  such  decision  to 
reject  an  application  or  request  for 
service  or  to  deny  or  withdraw  the 
benefits  of  the  service,  and  the  reasons 
therefor,  in  writing  in  the  manner 
prescribed  in  §  1.147(b)  of  the  rules  of 
practice  (7  CFR  1.147(b)),  or  orally.  Such 
decision  shall  be  effective  upon  such 
oral  or  written  notification,  whichever  is 
earlier  to  the  applicant  or  recipient.  If 
such  notification  is  oral,  the  person 
making  such  decision  shall  confirm  such 
decision,  and  the  reasons  therefor,  in 
writing,  as  promptly  as  circumstances 


permit,  and  such  written  confirmation 
shall  be  served  upon  the  applicant  or 
recipient  in  the  manner  prescribed  in 
§  1.147(b)  of  the  rules  of  practice  (7  CFR 
1.147(b)). 

(b)  For  disciplinary  reasons — Basis  for 
denial  or  withdrawal.  (1)  An  application 
or  request  for  service  may  be  denied,  or 
the  benefits  of  the  service  may  be 
withdrawn  from,  any  person  or  entity 
who,  or  whose  employee  or  agent  in  the 
scope  of  his  employment  or  agency,  (i) 
has  willfully  made  any 
misrepresentation  or  has  committed  any 
other  fraudulent  or  deceptive  practice  in 
connection  with  any  application  or 
request  for  service  under  this  Part;  (ii) 
has  given  or  attempted  to  give,  as  a  loan 
or  for  any  other  purpose,  any  money, 
favor  or  other  thing  of  value,  to  any 
agent  of  the  Department  authorized  to 
perform  any  function  under  this  Part; 
(iii)  has  interfered  with  or  obstructed,  or 
attempted  to  interfere  with  or  to 
obstruct,  any  agent  of  the  Department  in 
the  performance  of  his  duties  under  this 
Part  by  intimidation,  threats,  assaults, 
abuse,  or  any  other  improper  means;  (iv) 
has  knowingly  represented  that  any 
buffalo  carcass,  or  buffalo  product  has 
been  officially  inspected  and  passed  by 
an  authorized  inspector  under  this  Part, 
when  it  had  not,  in  fact,  been  so 
inspected;  (v)  has  been  convicted  of  any 
felony  or  of  more  than  one  misdemeanor 
under  any  law  based  upon  the  acquiring, 
handling,  or  distributing  of  adulterated, 
mislabeled,  or  deceptively  packaged 
food,  or  fraud  in  connection  with 
transactions  in  food. 

(2)  Provided,  an  application  or  a 
request  for  service  made  in  the  name  of 
a  person,  firm  or  corporation  otherwise 
eligible  for  service  under  the  regulations 
may  be  denied,  or  the  benefits  of  the 
service  may  be  withdrawn,  from  such  a 
person,  firm  or  corporation  in  case  the 
service  is  or  would  be  performed  at  a 
location  operated  (i)  by  a  person,  firm  or 
corporation,  from  whom  the  benefits  of 
the  service  are  currently  being  denied  or 
have  been  withdrawn  under  this  Part,  or 
(ii)  by  a  person,  firm  or  corporation 
having  an  officer,  director,  partner, 
manager  or  substantial  investor  from 
whom  the  benefits  of  service  under  this 
Part  are  currently  being  denied  or  have 
been  withdrawn  under  this  Part,  and 
who  has  any  authority  with  respect  to 
the  location  where  service  is  or  would 
be  performed,  or  (iii)  in  case  the  service 
is  or  would  be  performed  with  respect  to 
any  buffalo  or  buffalo  product  in  which 
any  person,  firm  or  corporation,  from 
whom  the  benefits  of  service  are 
currently  being  denied  or  have  been 
withdrawn  under  this  Part,  has  a 
contract  or  other  financial  interest. 
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(c)  Procedure.  (1)  An  application  or 
request  for  service  may  be  denied  or 
benefits  of  the  service  may  be 
withdra%vn  by  the  Secretary,  as 
provided  by  this  paragraph,  after  notice 
and  opportunity  for  hearing  before  a 
designated  official  of  the  Department. 
The  Administrator  may  suspend  service 
under  this  paragraph  without  hearing, 
pending  final  determination  of  the 
matter,  when  he  determines  that  the 
public  health,  interest  or  safety  so 
requires.  The  applicant  or  recipient  shall 
be  notified  of  the  Administrator's 
decision  to  suspend  service,  and  the 
reasons  therefor,  in  writing  or  orally. 
The  Administrator's  decision  to  suspend 
service  under  this  Part  shall  be  effective 
upon  such  an  oral  or  written 
notification,  whichever  is  earlier,  to  the 
applicant  or  recipient.  If  such 
notification  is  oral,  the  Administrator 
shall  confirm  such  decision,  and  the 
reasons  therefor,  in  writing,  as  promptly 
as  circumstances  permit,  and  such 
written  confirmation  shall  be  served 
upon  the  applicant  or  recipient  in  the 
manner  prescribed  in  §  1.14r{b)  of 
Departmental  rules  of  practice  (7  CP'R 
1.147(b)). 

[2^  The  written  notification  specified 
in  paragraph  c  of  this  section,  which 
shall  constitute  the  complaint  in  the 
proceeding,  shall  briefly  set  forth  the 
reason  for  the  denial  or  withdrawal  of 
service,  including  allegations  of  fact 
which  constitute  a  basis  for  the  action. 
After  the  complaint  is  served  upon  the 
respondent,  as  provided  in  §  1.147(b)  of 
Departmental  rules  of  practice  (7  CFR 
1.147(b)),  the  proceeding  shall  thereafter 
be  conducted  in  accordance  with  rules 
of  practice  which  shall  be  adopted  for 
the  proceeding. 

S  352.7    Marking  Inspected  products. 

Wording  and  form  of  inspection  mark. 
Except  as  otherwise  authorized  by  the 
Administrator,  the  inspection  mark 
applied  to  inspected  and  passed  buffalo 
carcasses,  meat  or  meat  food  products 
under  this  Part  shall  include  wording  as 
follows:  "Inspected  and  Passed  by  U.S. 
Department  of  Agriculture."  This 
Wording  shall  be  contained  within  a 
triangle  in  the  form  and  arrangement 
shown  in  this  section.  The  plant  number 
of  the  official  plant  shall  be  included  in 
the  triangle  unless  it  appears  elsewhere 
on  the  packaging  material.  The 
Administrator  may  approve  the  use  of 
abbreviations  of  such  inspection  mark. 
and  such  approved  abbreviations  shall 
have  the  same  force  and  effect  as  the 
inspection  mark.  The  inspection  mark  or 


approved  abbreviation  shall  be  applied 
under  the  supervision  of  the  inspector  to 
the  inspected  and  passed  edible 
product,  packaging  material  of  such 
product,  immediate  container,  and 
shipping  container.  When  the  inspection 
mark  or  the  approved  abbreviation  is 
used  on  packaging  material,  immediate 
container  or  shipping  container,  it  shall 
be  printed  on  such  material  or  container 
or  on  a  label  to  be  affi.xed  to  the 
packaging  material  or  contiiinnr.  The 
name  and  address  of  the  packer  or 
distributor  of  such  product  shall  be 
pnnted  on  the  packaging  material  or 
label.  The  inspection  marks  moy  bo 
Stenciled  on  the  contamer  and,  when  the 
inspection  mark  is  so  stenciled,  the 
name  and  address  of  the  packer  or 
distributor  may  be  applied  by  the  use  of 
a  stencil  or  a  rubber  stamp,  the  name 
and  address  of  the  packer  or  distributor, 
if  prominently  shown  elsewhere  on  the 
packaging  material  or  container,  may  be 
omitted  from  insert  labels  which  bear  an 
official  identification  if  the  applicable 
plant  number  is  shown. 

(a)  The  inspection  mark  to  be  applied 
to  inspection  and  passed  carcasses  and 
parts  of  carcasses  of  buffalo,  and 
products  as  therefrom  approved  by  the 
Administrator,  shall  be  in  the  form  and 
arrangement  <is  indicated  in  the 
examples  below. '  The  plant  number  of 
the  official  plant  shall  be  set  forth  if  it 
does  not  appear  on  the  packaging 
materiul  or  container 

(1)  For  application  to  buffalo 
c.ircasses,  prinud  parts  and  cuts 
therefrom,  buffalo  livers,  buffalo 
tongues,  and  buffalo  hearts. 


(2)  For  application  to  buffalo  calf 
carcasses. 


(3)  For  application  to  buffalo  tails. 


(4)  For  application  to  burlap,  muslin, 
cheesecloth,  heavy  paper,  or  other 
acceptable  material  that  encloses 
carcasses  or  parts  of  carcasses. 


8"  tsHiW!n  I 


'  The  number  "38"  Is  gi  An  as  an  example  only. 
The  eshitilishmenl  nunit>erof  the  otricial  buffalo 
eslablishmenl  where  the  product  is  prepared  shall 
tip  used  in  lieu  thereof. 


(b)  The  official  inspection  mark  to  be 
shown  on  all  labels.' 

(1)  For  inspected  and  passed  products 
of  buffalo  shall  be  in  the  following  form, 
except  that  it  need  not  be  of  the  size 
illustrated,  provided  that  it  is  a 
sufficient  size  and  of  such  color  as  to  be 
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conspicuously  displayed  and  readily 
legible  and  the  same  proportions  of 
letter  size  and  boldness  are  maintained 
as  illustrated: 


(2)  This  official  mark  shall  be  applied 
by  mech.inical  means  and  shall  not  be 
applied  by  a  hand  stamp. 

(3)  The  official  inspection  legend 
described  in  subparagraph  (1)  of  this 
paragraph  shall  also  be  used  on  shipping 
containers,  bond  labels,  artificial 
casings,  and  other  articles  with  the 
approval  of  the  Administrator. 

(c)  Any  brand,  stamp,  label  or  other 
device  approved  by  the  Administrator 
and  bearing  any  official  mark  prescribed 
in  paragraph  (a)  or  (b)  of  this  section 
shall  be  an  official  device  for  purposes 
of  the  Act. 

§  352.8    Time  ot  inspection  In  the  field  and 
in  an  official  buffalo  establishment 

The  official  buffalo  establishment,  on 
behalf  of  the  applicant,  shall  notify  the 
Regional  Director  or  designee,  in 
advance,  of  the  hours  when  such 
inspection  is  desired.  Inspection 
personnel  shall  have  access  at  all  times 
to  every  part  of  any  field  in  a  designated 
area  of  a  buffalo  producer's  premises 
and/or  official  buffalo  establishment  to 
which  they  are  assigned. 

§  352.9    Report  of  inspection  work. 

Reports  of  the  work  of  inspection 
carried  on  within  the  field  in  a 
designated  area  of  a  buffalo  producer's 
premises  and/or  official  buffalo 
establishment  shall  be  forwarded  to  the 
Administrator  by  the  ante-mortem 


inspector.  The  applicant  for  such 
inspection  shall  furnish  to  the 
Administrator  such  information  as  may 
be  required  on  forms  provided  by  the 
Administrator. 

§352.10    Ante-mortem  inspection 

An  ante-mortem  inspection  of  buffalo 
shall,  where  and  to  the  extent 
considered  necessary  by  the 
Administrator  and  under  such 
instruction  as  he  may  issue  from  time  to 
time,  be  made  on  the  day  of  slaughter  of 
buffalo  in  one  of  the  following  listed 
ways.  Humane  handling  of  buffalo 
during  ante-mortem  inspection  shall  be 
in  accordance  with  the  provisions 
contained  in  9  CFR  313.2.  Immediately 
after  the  animal  is  stunned,  it  shall  be 
shackled,  hoisted,  stuck  and  bled. 

(a)  To  be  performed  on  buffalo  in  the 
field  in  a  designated  area  of  a  buffalo 
producer's  premises. 

(1)  The  field  ante-mortem  designated 
area  must  be  approved  by  the  Regional 
Director  or  designee  prior  to  rendition  of 
the  service. 

(2)  Any  person  who  desires  to  receive 
field  ante-mortem  inspection  must 
provide; 

(i)  Notification  from  an  official  buffalo 
establishment  to  the  Regional  Director 
or  designee. 

(ii)  A  field  ante-mortem  designated 
area. 

(iii)  A  stunning  area  which  is  in  a 
condition  that  minimizes  the  possibility 
of  soiling  the  animal  when  stunned  and 
bled  as  determined  by  the  inspector, 

(iv)  A  transport  vehicle  that  is  as 
sanitary  as  practicable  as  determined  by 
the  inspector. 

(3)  The  ante-mortem  inspector  shall 
determine  the  acceptableness  and  safety 
of  performing  field  ante-mortem 
inspection.  If.  in  the  opinion  of  the  ante- 
mortem  inspector,  an  unsafe 
circumstance  exists  at  the  time  of  field 
ante-mortem  inspection,  the  service 
shall  be  denied. 

(4)  The  ante-mortem  inspector  shall 
supervise  all  phases  of  field  ante- 
mortem  inspection. 

(5)  Buffalo  that,  in  the  ante-mortem 
inspector's  opinion,  will  not  pass  ante- 
mortem  inspection  must  be  withheld 
from  slaughter, 


(6)  Stunning  to  render  the  animal 
unconscious  shall  be  in  accordance  with 
9  CFR  313.15  or  313.16, 

[7]  All  stunned  and  bled  buffalo  shall 
be  tagged  with  a  "U,S,  Suspect"  tag  in 
an  ear  by  the  ante-mortem  inspector 
prior  to  loading  on  the  transport  vehicle, 

(8)  The  transport  of  intact  buffalo 
carcasses  to  an  official  buffalo 
establishment  for  post-morlem 
inspection  shall  be  as  expedient  as 
possible,  and  must  be  within  the  same 
day  as  field  slaughter, 

(9)  Ante-mortem  cards  (Form  MP  402- 
2)  shall  be  filled  out  by  the  ante-mortem 
inspector.  One  copy  is  to  be  retained  by 
the  ante-mortem  inspector.  The  other 
copy  shall  accompany  the  transport 
vehicle  to  the  official  buffalo 
establishment  and  shall  be  delivered  to 
the  post-mortem  veterinarian, 

(b)  To  be  performed  on  buffalo  that 
are  inside  of  the  transport  vehicle  at  an 
official  buffalo  establishment, 

(1)  The  ante-mortem  inspector  shall 
remain  outside  the  transport  vehicle 
while  performing  ante-mortem 
establishment, 

(2)  The  person  requesting  transport 
\  ehicle  inspection  must  provide  a 
transport  vehicle  that  is  as  sanitarv'  as 
practicable  and  that  would  safely  and 
thoroughh'  permit  the  inspection  of 
buffalo  from  outside  of  the  transport 
\ehicle  as  determined  by  the  inspector. 

(3)  The  ante-mortem  inspector  shall 
determine  the  adequacy  and  safety  of 
performing  ante-mortem  inspection.  If, 
in  the  ante-mortem  inspectors  opinion, 
the  transport  vehicle  is  not  adequate  or 
safe  to  perform  ante-mortem  inspection, 
the  service  shall  be  denied, 

(c)  To  be  performed  in  pens  at  official 
buffalo  establishments.  The  inspection 
shall  be  conducted  in  accordance  with 
the  provisions  contained  in  9  CFR  Part 
309, 

§352.11     Post-mortem  inspection. 

(a)  The  post-mortem  examination 
must  occur  in  the  shortest  length  of  time 
practicable  and  on  the  day  that  field 
ante-mortem  inspection  is  performed  to 
minimize  the  changes  in  the  carcass 
which  can  affect  the  post-mortem 
examination,  disposition  and 
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whoiesomeness  of  the  carcass  and  its 
parts. 

(b)  The  post-mortem  veterinarian 
shall  inspect  and  make  the  disposition 
of  all  incoming  "U.S.  Suspect"  tagged 
buffalo. 

(c)  Post-mortem  inspection  of  buffalo 
shall  be  conducted  in  accordance  with 
the  provisions  contained  in  9  CFR  Part 
310. 

h 
§  3S2. 1 2  Disposal  of  diseased  or 
ottMTwIse  adulterated  carcasses  and  parts. 

Disposal  of  diseased  or  otherwise 
adulterated  carcasses  and  parts  shall  be 
conducted  in  accordance  with  the 
provisions  contained  in  9  CFR  Part  311. 

§  352. 1 3    Entry  into  official  estatiiishments; 
reinspection  and  preparation  of  products. 

Entry  into  official  establishments: 
reinspection  and  preparation  of 
products  shall  be  conducted  in 
accordance  with  the  provisions 
contained  in  9  CFR  318.1.  318.2.  and 
318.3. 

§  352. 1 4    Records,  registration,  and 
reports. 

Records,  registration,  and  reports 
shall  be  conducted  or  maintained  in 
accordance  with  the  provisions 
contained  in  9  CFR  320.1  through  320.7. 

§  352.15    Exports. 

Exports  shall  be  conducted  in 
accordance  with  the  provisions 
contained  in  9  CFR  322.1  through  322.5. 

§352.16    Transportation 

Transportation  shall  be  conducted  in 
accordance  with  the  provisions 
contained  in  Parts  325.1  through  325.21. 

§  352.17    Cooperation  of  States  in  Federal 
Programs 

Cooperation  of  States  in  Federal 
Programs  under  the  "Talmadge-Aiken 
Act"  of  September  28. 1962  (7  U.S.C. 
450),  the  Administrator  is  authorized  to 
utilize  employees  and  facilities  of  States 
in  carrying  out  Federal  functions. 

Done  rft  Washington,  DC.  on  March  4,  ims. 
Donald  L.  Houston. 

Administrator.  Food  Safety  and  Inspection 
Service. 
|FR  Doc.  85-6178  Filed  3-15-85:  8:45  am) 

BIUJNO  CODE  3410-OM-M 


ACTION:  Proposed  rule. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  338 

Fair  Housing;  Federal  Home  Loan  Log 
Sheet  Requirement 

agency:  Federal  Deposit  Insurance 
Corporation. 


summary:  The  Federal  Deposit 
Insurance  Corporation  ( "FDIC") 
proposes  to  amend  its  fair  housing 
regulations,  which  apply  to  insured  state 
nonmember  banks  ("banks").  The  FDIC 
now  requires  metropolitan  banks  with 
more  than  $10  million  in  assets  to  keep 
log  sheets  of  home  loan  applications. 
The  proposed  rule  would  end  the  log 
sheet  requirement  for  log-sheet  banks 
that  have  $50  million  or  less  in  assets 
and  have  received  fewer  than  25  home 
loan  applications  in  the  prior  calendar 
year.  As  a  safety  measure,  the  proposed 
rule  would  authorize  the  FDIC's  Board 
of  Directors  ("Board")  to  require  any 
bank  to  keep  log  sheets  if  the  Board  has 
reason  to  believe  the  bank  may  be 
engaged  in  discriminatory  home  lending 
practices  (including  illegal 
prescreening).  The  FDIC  considers  that 
the  proposed  rule  would  reduce  the 
paperwork  burden  on  the  banking 
industry  without  impairing  enforcement 
of  fair  housing  lending  laws. 

date:  Comments  must  be  submitted  on 
or  before  May  17,  1985. 

ADDRESS:  Send  comments  to  Hoyle 
Robinson.  Executive  Secretary,  Federal 
Deposit  Ins>irance  Corporation,  550  17th 
Street.  NW..  Washington,  D.C.  20008. 

FOR  FURTHER  INFORMATION  CONTACT 

Rex  J.  Morthland.  Director,  Office  of 
Consumer  Programs.  Division  of  Bank 
Supervision  (202/389-4473),  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  N.W.,  Washington,  D.C.  20429. 

SUPPtfMENTARY  INFORMATION:  The 
FDIC  proposes  to  reduce  the  paperwork 
burden  on  the  banking  industry  by 
amending  section  338.4  of  its 
regulations,  12  CFR  338.4.  That  section 
requires  FDIC-supervised  banks  to 
request  and  retain  certain  data  '  from 
anyone  who  applies  for  a  home  loan.  12 
CFR  3384(a).  Metropolitan  'banks  with 
more  than  $10  million  in  assets  ("log-' 
sheet  banks")  must  request  and  retain 
further  information,  12  CFR  338.4(a)(2), 
and  keep  log  sheets  of  all  home  loan 


'  The  information  consists  of  the  name,  address, 
race/national  origin,  sex.  marital  status,  and  age  of 
the  applicant  and  the  address  of  the  property  being 
purchased,  constructed,  repaired,  or  maintained. 

■The  term  'metropolitan'  refers  to  a  primary 
metropolitan  statistical  area  ("PMSA  "). 
metropolitan  statistical  area  ('MSA  ").  or 
consolidated  metropolitan  statistical  area 
("CMSA")  that  Is  not  comprised  of  designated 
pnmary4tietropolitan  statistical  areas.  The  terms 
"PMSA".  "MSA"  and  "CMSA"  replace  the  phrase 
"standard  metropolitan  statistical  area"  ("SMSA  "1 
throughout  the  current  version  of  Part  338  in  line 
with  the  new  terminology  used  by  the  United  States 
Office  of  Management  and  Budget. 


applications  thev  receive.' 12  CFR 
3384(a)(2)(iv). 

The  FDIC  proposes  to  eliminate  the 
log  sheet  requirement  for  log-sheet 
banks  that  have  S50  million  or  less  in 
assets  and  have  received  fewer  than  25 
home  loan  applications  in  the  preceding 
calendar  year.* The  new  record-keeping 
requirements  for  log  sheets  would  be  as 
follows; 

1.  All  banks  with  $10  million  in  assets 
or  less,  and  all  non-metropolitan  banks, 
would  not  have  to  keep  log  sheets. 

2.  Any  log-sheet  bank  that  had  more 
than  $10  million  but  $50  million  or  less 
in  assets  would  be  required  to  keep  log 
sheets  if  the  bank  had  received  25  or 
more  home  loan  applications  in  the  prior 
calendar  year.  If  it  had  received  fewer 
than  25  applications  in  the  prior  yeare,  it 
would  not  have  to  keep  log  sheets. 

3.  Any  log-sheet  bank  with  more  than 
$50  million  in  assets  would  be  required 
to  keep  log  sheets  regardless  of  the 
number  of  applications  received. 

The  FDIC  also  proposes  to  require  any 
FDIC-supervised  bank — whatever  its 
size,  wherever  located,  and  however 
many  applications  it  may  have 
received — to  maintain  log  sheets  if  the 
Board  has  reason  to  believe  the  bank 
may  be  engaged  in  discriminatory  home 
lending  practices  (including  illegal 
prescreening). 

In  June  and  September  of  1984.  the 
FDIC  surveyed  its  experienced 
consumer  compliance  examiners.  In 
June  the  FDIC  sought  the  examiners' 
opinions  on  the  accuracy  and  usefulness 
oUnquiry  entries  in  conducting  a  fair 
housing  lending  examination.  Forty- 
eight  experienced  compliance  examiners 
responded  to  the  survey.  The  responses 
strongly  influenced  the  FDIC's  decision 
to  omit  inquiry  entries  on  the  log  sheets. 
See  49  FR  35758  (1984).  In  September  the 
FDIC  focused  on  the  usefulness  erf 
application  entries  on  log  sheets.  Sixty 
one  of  the  FDIC's  most  experienced 
compliance  examiners  expressed  their 
opinions.  The  FDIC  also  obtained 
information  and  opinions  from  other 
FDIC  field  examiners  and  FDIC 
compliance  review  examiners  in  the 
PT)IC's  regional  offices. 

The  FDIC  also  used  statistical  data 
derived  from  reports  compiled  by  banks 


'A  s.imple  log  sheet  is  included  in  Appendix  A  of 
12  CFR  338.4.  It  includes  the  information  listed  in 
footnote  1  plus  the  type  of  home  loan  requested  and 
the  bank's  action  on  the  loan. 

*On  February  14. 1984,  the  FDIC  published  a 
Notice  of  Proposed  Rulemaking.  The  FDIC 
suggested,  inter  alia,  relaxing  the  threshold 
requirement  for  log  sheet  record-keeping.  See  49  FR 
5623  (1984).  The  FDIC  received  few  comments  on 
that  issue,  however.  The  FDIC  deferred  action 
pending  further  evaluation. 
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pursuant  to  the  Home  Mortgage 
Disclosure  Act  ("HMDA  statements') 
and  from  banks'  call  reports.  HMDA 
statements  of  home  loans  made  in  1982 
were  summarized  by  asset  size  of  bank, 
number  of  loans  made  per  bank,  and 
total  number  of  such  loans  made.  Call 
report  data  for  December  31, 1983,  on 
total  assets,  total  real  estate  loans 
outstanding,  and  total  one-to-four  family 
residential  loans  outstanding  were 
summarized  by  size  of  bank  for  all 
banks  wherever  located  and  separately 
for  those  with  at  least  one  office  in  a 
metropolitan  area.  'These  summaries 
provide  the  best  available  factual  basis 
for  estimating  the  effects  of  the  FDlC's 
proposal  on  the  number  of  log-sheet 
banks  and  the  number  of  applications 
recorded. 

The  FDIC  concentrated  on  two  issues; 

1.  Whether  log  sheet  records  on 
applies ! ions  are  useful  in  conducting 
fair  hou.smg  compliance  examinations; 
and 

2.  Whether  the  number  of  log-sheet 
banks  can  be  reduced  significantly 
without  harming  the  quality  of  the  fair 
housing  compliance  examination,  and  if 
so.  how. 

Nearly  all  the  examiners  believe  the 
loan-application  log  sheets  are  useful.  In 
June,  80%  of  the  responses  were 
affirmative  (41  of  51).  In  September,  97% 
of  the  examiners  (59  of  61)  believed  the 
log  sheets  were  helpful  at  some  level  of 
mortgage  activity. 

The  examiners  reported  that  log 
sheets  improve  the  quality  and  the 
efficiency  of  fair  housing  lending 
examinations.  They  provide  an 
overview  of  a  bank's  home  lodn 
applications:  The  examiner  can 
determine  the  proper  scope  of  an 
examination,  ideniify  problem  areas, 
select  a  sample  of  applications  for 
detailed  study,  and  locate  home  loan 
applications  (particularly  ones  that  have 
been  approved)  Most  examiners  in  both 
surveys  said  the  log  sheets  save  time. 
Estimates  of  the  time  saved  ranged 
ranged  from  a  few  hours  to  a  day  or  two. 
depending  on  how  many  applications  a 
hank  had  received. 

When  examiners  do  not  have  the 
benefit  of  log  sheets,  they  must  locate 
and  then  skim  through  most  of  the 
bank's  home  loan  applications  in  order 
to  select  an  appropriate  sample.  The 
process  is  laborious  when  a  bank  has 
more  than  25  to  50  applications  a  year. 
Locating  rejected  applications  is 
comparatively  easy:  Banks  usually  file 
them  together,  and  discard  them 
sometime  after  25  months.  But  locating 
approved  applications  is  harder.  Banks 


'The  term  "metropolitan  ared  "  refer*  to  any 
PMSA.  MSA.  or  CMSA. 


often  keep  their  approved  home  loans  in 
alphabetical  rather  than  chronological 
order.  Many  banks  keep  records  of  all 
mortgages — commercial  and/or 
business  related  as  well  as  residential — 
in  the  same  file.  Some  banks  mingle 
records  of  recerit  loans  [i.e..  those  to  be 
reviewed  in  the  current  examination) 
with  records  of  loans  made  over  the  last 
30  years.  In  that  case,  even  if  a  bank 
makes  only  25  to  50  home  loans  a  year, 
the  examiner  may  have  to  search 
through  300  to  600  files  or  more  to  obtain 
a  good  sample. 

Examiners  also  agreed  that  log  sheets 
improve  the  quality  and  efficiency  of 
other  aspects  of  compliance 
examinations.  They  provide  the  only 
complete  list  of  applications — rejected 
as  well  as  approved — for  any  particular 
type  of  loan.  Log  sheets  help  examiners 
check  whether  a  bank  is  complying  with 
various  consumer  laws  and  re>;ulatory 
requirements — e.^'..  filing  accurate 
HMDA  statements;  providing  adverse- 
action  notices  on  rejected  loan 
applications  issued  pursuant  to  the 
Equal  Credit  Opportunity  Act  and 
Regulation  B;  meeting  the  credit  needs 
of  its  community  as  required  by  the 
Community  Reinvestment  Act;  providing 
notices  to  borrowers  and  requiring  flood 
insurance  in  areas  designated  as  being 
flood  prone;  and  making  the  disclosures 
required  by  the  Truth-in-Lending  Act 
and  the  Real  Estate  Settlement 
Procedures  Act. 

Log-sheets  can  be  helpful  to  banks 
with  a  substantial  volume  of  home  loan 
applications.  Examiners  reported  that 
one-fifth  of  the  banks  having  consumer 
compliance  examinations  in  June  use  log 
sheet  data  for  management  purposes. 
The  information  is  used  as  a 
management  too!  for  internal  review 
and  control,  e.g..  in  marketing,  in 
underwriting  home  loans,  and  in 
monitoring  compliance  with  consumer 
protection  laws  and  bank  loan  policies. 

Nevertheless,  examiners  identified 
limits  on  the  usefulness  of  log  sheets. 
More  than  half  of  them  (32  of  61)  said 
the  log  sheets  are  not  especially  useful 
for  banks  receiving  less  than  25  to  50 
applications  per  year.  Below  that  level, 
the  examiners  said,  they  can  review 
each  application  indi\idua!ly  and 
sampling  is  not  necessary. 

Accordingly,  the  FDIC  considers  that 
the  number  of  banks  maintaining  log 
sheets  can  be  reduced  significantly 
without  harming  the  quality  of  the  fair 
housing  compliance  examination.  In 
particular,  the  FDIC  considers  that  it 
would  be  appropriate  to  end  the  log 
sheet  requirement  for  log-sheet  banks 
with  assets  of  $50  million  or  less  which 
received  less  than  25  home  loan 
applications  in  the  prior  calendar  year. 


The  FDlC's  plan  lifts  the  burden  of  the 
log-sheet  requirement  from  1033  banks 
representing  one-third  of  all  banks  that 
filed  HMDA  statements  in  1982  ("HMDA 
banks").  Yet  the  plan  would  not  harm 
the  quality  of  fair  housing  lending 
examinations.  These  1.033  banks  made 
11.410  home  loans,  representing  just 
6.4%  of  the  home  loans  made  bv  all 
HMDA  banks. 

On  the  ether  hand,  565  banks  with  S50 
million  or  less  in  assets,  representing 
18.6%  of  the  HMDA  banks,  would 
continue  to  maintain  log  sheets.  These 
banks  reported  30.011  home  loans, 
representing  16.9%  of  the  home  loans 
made  by  HMDA  banks.  These  statistics 
are  presented  in  tabular  form  at  the  end 
of  the  introduction  to  the  proposed 
regulation. 

It  should  be  noted  that  the 
percentages  are  more  accurate  for  policy 
purposes  than  are  the  absolute  numbers. 
Four  states  have  reporting  requirements 
that  are  substantially  the  same  as  the 
HMDA  requirements.  Banks  in  these 
states  must  keep  log  sheets,  but  most  are 
exempt  from  filing  federal  HMDA 
statements,  and  accordingly  are  not 
counted  in  HMDA  bank  totals. 
Percentages  based  on  these  absolute 
numbers  should  be  relatively  reliable, 
however,  as  the  HMDA  banks  constitute 
a  large  sample  (85%)  of  all  log  sheet 
banks. 

It  should  also  be  noted  that,  in 
estimating  how  many  banks  would  be 
ex.'^mpted  under  the  new  criteria,  the 
FUlC  has  used  the  number  of  loans 
made  rather  than  the  number  of 
applications  received.  The  discrepancy 
is  likely  to  be  minor,  however.  In  30  of 
46  banks (65%) covered  in  the  June 
survey,  less  than  10%  of  the  applications 
received  were  rejected;  in  9  others  (20%). 
the  rejection  rate  was  between  10  and 
19%.  Moreover,  there  are 
counterbalancing  influences.  For 
example.  H.MDA  statements  include 
unsecurtid  loans  that  the  creditor  bank 
classes  as  home  improvement  loans, 
while  the  log  sheets  only  record 
applications  for  secured  home 
improvement  loans.  The  offsetting 
effects  can  be  significant:  home 
improvement  loans  constituted  55%  of 
the  number  of  home  loans  included  in 
the  HMDA  statements  in  1980  and  1981. 

The  FDIC  does  not  propose  to  require 
non-metropolitan  banks  to  keep  log 
sheets.  In  1980.  83%  of  all  minorities  and 
81  %  of  the  Black  population  resided  in 
standard  metropolitan  statistical  areas. 
Moreover,  metropolitan  banks  with 
more  than  $10  million  in  total  assets 
make  far  more  real  estate  loans  than 
nonmetropolitan  banks  of  that  size.  The 
3539  log-sheet  hanks  comprise  only  46% 
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of  all  banks  supervised  by  the  FDIC;  yet 
in  1983  these  banks  held  84%  of  the 
outstanding  real  estate  loans  of  all 
types,  and  84%  of  the  one-to-four  family 
residential  real  estate  loans,  made  by  all 
FDIC-supervised  banks. 

The  FDIC  seeks  public  comment  on  all 
aspects  of  the  proposal.  In  particular, 
however,  the  FDIC  seeks  public 
comment  on  whether  asset  size  is  the 
proper  criterion  for  determining  the 
exemption  threshold,  and  if  so,  whether 
the  threshold  is  set  at  the  proper  level. 
The  FDIC  also  seeks  comment  on  the 
merits  of  basing  the  log  sheet 
requirement  on  some  other  criterion  (or 
combination  of  criteria),  such  as  the 
number  of  a  bank's  yearly  home  loan 
applications  or  the  size  of  its  home  loan 
mortgage  portfolio. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  the  board  of  Directors  of  the 
FDIC  hereby  certifies  that  the  proposed 
amendments,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substanlidl  number  of  small  entities.  The 
proposed  amendments  would  ease  the 
existing  collection  of  information 
requirements.  The  effect  of  the 
amendments  is  expected  to  be 
beneficial,  not  adverse,  and  small 
entities  are  expected  to  receive  all 
benefits  of  the  amendments. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  prescribed  herein  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review.  See 
44  U.S.C.  350(h).  Written  comments  may 
be  sent  to  the  Office  of  Information  and 
Regulator^'  Affairs,  Office  of 
Management  and  Budget,  Attention; 
Desk  Officer  for  FDIC.  VYashir.gton.  B.C. 
20503. 

Table —Effect  of  Recommended  Amend- 
ments of  Section  338  4  on  Number  of  Banks 
Witti  Total  Assets  Between  $10  Million  and 
S50  Million  and  on  Nu,.nber  of  Home  Loans 
Reported  m  HMDA  Reports  for  1982 


Table.— Effect  of  Recommended  Amend- 
ments of  Section  338.4  on  Numtier  of  Banks 
With  Total  Assets  Between  $10  Million  and 
$50  Million  and  on  Mumber  of  Home  Loans 
Reported  in  HMDA  Reports  for  1982 — Con- 
tinued 


Banks  with  total  assets  between  S10  and 

Home  loans 
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1  to 
24 
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nultion  11,677) _... 
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(3.033)     

337 
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Pet  o«  those  made  by  an  banks  $10  milkon 
and  over  (177.788) _ „ 

6.4 

16.9 

List  of  Subjects  in  12  CFR  Part  338 

Advertising.  Banks,  Banking,  Fair 
housing.  Mortgages.  Reporting  and 
recordkeeping  requirements.  Signs  and 
symbols.  State  nonmember  banks. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  proposes 
to  amend  Part  338  of  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  338— FAIR  HOUSING 

1.  Authority:  Sec.  2.  Pub  L.  86-671.  74  Stat. 
547  (12  U.S.C.  1817):  sec.  8.  Pub.  L.  797,  64 
Stat.  879.  as  amended  by  sec.  202,  204,  Pub.  L. 
89-695.  80  Stat.  1046.  1054,  and  sec.  110,  Pub. 
L  9J-495.  88  Stat.  1506  (12  U.S.C.  1818):  sec,  9, 
Pub.  L.  797,  64  Stat,  881.  as  amended  by  sec. 
205.  Pub.  L  89-695.  80  Stat,  1055  (12  U.S.C. 
1819):  sec.  203.  Pub.  L.  69-695,  80  Stat.  1053 
(12  use.  1820(bll:  sec.  805.  Pub,  L  90-284.  82 
Stat,  83,  84,  as  amended  by  sec.  808,  Pub.  L. 
93-383.  88  Stat.  729  (42  U.S.C.  3605,  3608);  sec. 
501.  Pub,  L.  93-495.  88  Slat,  1521,  as  amended 
by  sec,  2.  Pub.  L.  94-239,  90  Stat.  251  (15 
U.S.C.  1691,  et  seq);  40  FR  49306,  12  CFR  Part 
202:  37  FR  3429.  24  CFR  Part  110. 

§  336.4(aM2Miv)    |  Amended  ] 

2.  Section  338.4(a)(2)(iv)  is  amended 
by  replacing  the  period  at  the  end  of  the 
first  sentence  thereof  with  a  colon,  and 
by  inserting  the  following  clause 
immediately  thereafter:  "Provided.  That 
any  bank  covered  by  the  said  provision 
which  had  total  assets  of  850  million  or 
less  as  of  December  31  of  the  preceding 
calendar  year  and  also  received  fewer 
than  25  home  loan  applications  during 
the  calendar  year  is  not  required  to  keep 
a  log-sheet  of  this  kind." 

§338.4    (Amended!   I 

3.  Section  338.4  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 

4.  Section  338.4  is  amended  by  adding 
a  new  paragraph  (f]  reading  as  follows: 

§  338.4    Recordkeeping  requirements. 

•         *         •         •         *  ' 

(f)  Notwithstanding  any  other 
provision  of  this  section,  the  Board  of 
Directors  may  require  any  bank  to  keep 
a  log  sheet  on  its  home  loan  applications 


by  bank  office.  The  log  sheet  shall 
contain  the  information  reflected  on  the 
sample  form  in  Appendix  A.  The  bank 
shall  be  able  to  trace  each  entry  on  the 
log  sheet  to  the  relevant  application  file, 
using  the  name  of  the  applicant  or 
unique  case  number  assigned  by  the 
bank. 
•        •        •        *        • 

By  Order  of  the  Board  of  Directors. 

Dated;  March  11.  1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
jFR  Doc.  85-€214  Filed  3-15-85:  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1,3,  and  32 

Regulations  Permitting  ttie  Grant, 
Offer  and  Sale  of  Options  on  Physical 
Commodities  (Dealer  and  Trade 
Options) 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
requesting  public  comment  to  assist  the 
Commission  in  determining  whether  to 
reformulate  its  current  proposal  to 
implement  subsection  4c(d](2)  of  the 
Commod'ty  Exchange  Act,  which  would 
permit  persons  who  were  not  doing 
business  in  May  1978  to  grant  off- 
exchange  "dealer  options"  to  the  public. 
Essentially,  the  Commission  invites  the 
public  to  compare  the  Commission's 
current  scheme  of  regulation  concerning 
exchange  traded  options  and  leverage 
transactions  with  the  Commission's 
current  proposed  rules  governing  dealer 
options.  The  Commission's  purpose  is  to 
determine  both  whether  there  is  a  need 
to  proceed  with  its  proposal  and 
whether  that  proposal  should  be 
modified  in  order  to  assure  a  uniform 
level  of  customer  and  market  protection 
with  respect  to  those  off-exchange 
instruments  regulated  by  the 
Commission.  The  Commission  also 
invites  commentcrs  to  address  other 
matters  which  they  believe  may  be 
relevant  to  the  appropriate  regulation  of 
dealer  options.  Additionally,  the 
Commission  is  requesting  public 
comment  on  the  need  to  establish 
objective  criteria  for  defining  the 
qualifying  class  of  persons  that  may 
enter  non-agricultural  trade  option 
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transactions  under  subsection  4c(c)  of 
the  Act. 

DATE:  Comments  must  be  received  on  or 

before  May  17.  1985. 

ADDRESS:  Comments  should  be  sent  to: 
The  Office  of  the  Secretariat. 
Commodity  Futures  Trading 
Commission  2033  K  Street.NW.. 
V\  ashington.  D.C.  20581. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Rosenfeid.  Attorney,  Division 
of  Trading  and  Markets,  at  the  above 
address.  Telephone:  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Authority 

Subset  tion  4c(c)  of  the  Commodity 
Exchange  Act  ("Act").  7  U.S.C.  §  6c(c) 
(1982).  essentially  prohibits  all 
commodity  option  transactions  other 
than  transactions  effected  pursuant  to 
Commission  rules  that  have  been 
subjected  to  congressional  oversight. 
Pursuant  to  this  authority,  the 
Commisison  has  implemented  a  pilot 
program  concerning  domestic  exchange- 
traded  options  on  futures  contracts  (46 
FR  54500  (Nov.  3.  1981);  49  FR  2752  (Jan. 
23.  1984)):  and  exchange-traded  options 
on  physical  commodities  (74  FR  56996 
(Dec.  22.  1982);  48  FR  12519  (Mar.  25. 
1983)).  The  ban  on  option  transactions 
set  forth  in  subsection  4c(c)  of  the  Act  is 
subject,  however,  to  exemptions  for  two 
narrow  classes  of  off-exchange  option 
transactions;  (1)  the  "trade  option" 
exemption  set  forth  in  subsection  4c(c) 
of  the  Act  for  options  offered  or  sold  to 
a  qualifying  class  of  "commercial  users" 
of  the  commodity  underlying  the  option  ' 
and  (2)  the  "dealer  option"  exemption 
set  forth  in  subsection  4c(d)  of  the  Act.  7 
U.S.C.  6c(d)  (1982).  for  options  on 
physical  commodities  (other  than 
certain  agricultural  commodities)^  that 
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'  Commission  rule  32.4(a),  17  C.F.R.  32.4U)  (1984) 
implements  this  statutory  exemption. 

'  The  Futures  Trading  Act  of  1962  repealed  the 
general  ban  on  options  in  agricultural  commodities 
[i.e..  Ihose  specifically  set  forth  in  section  2(a)  of  the 
Act  prior  to  the  ddle  of  enaclment  of  the  Commodity 
Futures  Trading  Commission  .Act  of  1974 
("agncultural  commodities")  as  previously 
contained  in  section  4c(a)(B)  of  the  Act  (Pub.  L.  No. 
97-t44.  Sec.  206.  96  Stat.  2301  (1983))  and,  in 
subsection  4c(ij)  of  the  Act.  authorized  the 
Commission  to  approve  and  regulate  the  trading  of 
options  on  agricultural  commodities  under  the  same 
conditions  as  apply  to  the  trading  of  options  on 
other  commodities  Since  the  authorizing  language 
of  subsection  4c(c)  is  subject  to  the  trade  option 
exemption  proviso  of  that  subsection,  the 
Commission  notes  that  but  for  the  prohibition  of 
Commission  rule  32.2(a),  agricultural  options  could 
be  offered  and  sold  pursuant  to  the  authority  of 
subsection  4c(c)  of  the  Act  and  Commission  rule 
32.4(a).  which  implements  the  trade  option 
exemption.  Options  on  agricultural  comwodilies 
may  not.  however,  be  offered  or  sold  pursuant  to  the 
dealer  option  provisions  of  subsection  Icldl  of  the 
Act,  since  the  subsection  was  amended  in  1982  to 


are  offered  generally  to  the  public  but 
only  by  qualifying  grantors. 

The  trade  option  exemption  of 
subsection  4c(c)  fo  the  Act  provides: 

That  this  prohibition  shall  not  apply  to 
any  transaction  expressly  permitted 
under  rules  or  regulations  prescribed  by 
the  Commission  *   '   *  to  be  offered  to 
be  entered  into,  or  confirmed,  in  which 
the  purchaser  is  a  producer,  processor, 
commercial  user  of,  or  a  merchant 
handling,  the  commodity  involved  in  the 
transaction,  or  the  products  or 
byproducts  thereof. 

The  dealer  option  exemption, 
subsection  4c(d)(l)  of  the  Act.  7  U.S.C. 
6c(d)(1)  (1982),  p.-ovides; 

(1)  any  person  domiciled  in  the  United 
States  who  on  May  1.  1978,  was  in  the 
business  of  buying,  selling,  producing,  or 
otherwise  using  that  commodity,  may 
continue  to  grant  or  issue  options  on 
that  commodity  in  accordance  with 
Commission  regulations  in  effect  on 
August  17,  1978,  until  thirty  days  after 
the  effective  date  of  regulations  issued 
by  the  Commission  under  clause  (2)  of 
this  subsection  '   '   '. 
Subsection  4c(d)(2)  of  the  Act,  7  U.S.C. 
6c(d)(2)  (1982).  directs  the  Commission 
to  issue  regulations  that  would  permit 
other  grantors  and  futures  commission 
merchants  to  grant  dealer  options 
subject  to  minimum  requirements 
specified  in  that  subsection,  as  well  as 
"any  additional  uniform  and  reasonable 
terms  and  conditions  the  Commission 
may  prescribe,  including  registration 
with  the  Commission."  ^  The 
Commission  also  is  authorized  to  permit 
persons  not  domiciled  in  the  United 
States  to  grant  options  under  subsection 
4c(d)  of  the  Act  under  such  additicnal 
rules  and  orders  as  the  Commission  may 
adopt  to  provide  protection  to 
purchasers  that  is  substantially  the 
equivalent  of  those  applicable  to 
grantors  domiciled  in  the  United  States.* 
Finally,  subsection  4c(e)  of  the  Act,  7 
U.S.C.  6c(e)  (1982).  authorizes  the 
Commission  to  adopt  rules,  after  public 
notice  and  opportune  for  hearing, 
prohibiting  the  granting  of  dealer 
options  if  the  Commission  determines 


exclude  agricultural  commodities.  (Pub.  L  No.  97- 
444.  Sec.  206(4).  96  Stat.  2301  (1983)). 

■■"  Subsection  4c(d)(2)(C)  of  the  Act.  7  U.S.C. 
4c(d)(2)(C)  (1982). 

*  Id. 

This  authority  relates  to  both  subsections  4c(d)(I) 
and  (2).  Rule  32.12(c)  further  authorizes  the 
Commission  to  waive  other  requirements  of  the  rule. 
Pursuant  to  such  authority  the  Commission,  by 
order  waived  the  domicile  requirement  of 
subsection  4c(dl(l)  and  certain  other  requirements 
of  rule  32.12(a)  for  Valeurs  White  Weld  and 
Continental  Ore  Europe  (both  non-domestic  entities) 
on  March  19, 1979.  and  November  30. 1982. 
respectively. 


that  such  options  are  contrary  to  the 
public  interest 

Chronology  of  Commission  Rulemaking 

Dealer  Options 

Despite  implementation  and 
enforcement  of  commodity  option 
regulations  in  1975  and  1976  by  the 
Commission,  fraudulent  activities 
associated  with  the  offer  and  sale  of  off- 
exchange  commodity  options  continued 
and  resulted  in  the  Commission's 
suspension  of  all  commodity  option 
trading  as  of  June  1.  1978,  except  for 
transactions  subject  to  the  "trade 
option"  exemption  set  forth  in 
Commission  rule  32.4(a).*  Prior  to  the 
effective  date  of  the  Commission's  ban. 
on  May  11,  1978,  Mocatta  Metals  Corp. 
and  Mocatta  Quality  Corp.  (  "Mocatta") 
filed  a  petition  for  interim  rulemaking 
pursuant  to  Commission  rule  13.2.® 
Mocatta  noted  that  committees  of  both 
the  United  States  Senate  and  House  of 
Representatives  had  reported  bills 
concerning  the  reauthorization  of  the 
Commission  which,  inter  alio,  contained 
amendments  to  the  Act  which  would  (1) 
codify  the  Commission's  ban  on 
commodity  option  transactions  (subject 
to  a  trade  option  exemption)  and  (2) 
exempt  therefrom  certain  dealer  option 
transactions.  As  there  was  every  reason 
to  believe  that  any  reauthorization 
legislation  enacted  into  law  would 
contain  some  form  of  dealer  option 
exception  from  the  option  ban.  Mocatta 
requested  that  the  Commission 
immediately  adopt  a  rule  permitting 
dealer  option  sales  and  thus  avoid  any 
disruption  of  business.  Following  a 
public  hearing  and  consideration  of 
written  comments,  the  Commission 
adopted  rule  32.12  to  exempt  certain 
dealer  option  grantors  from  the  general 
option  ban  of  Commission  rule  32.11.'' 

The  Commission's  option  suspension, 
as  well  as  the  exemptions  for  "trade 
option"  and  "dealer  option" 
transactions,  subsequently  were 
codified  by  Congress  in  the  Futures 
Trading  Act  of  1978. «  Thus,  the  current 
regulatory  scheme  set  forth  in  Part  32  of 
the  Commission's  regulations  essentially 
antedates  the  Futures  Trading  Act  of 
1978. 

On  November  15.  1978,  the 
Commission  reissued  and  adopted 
certain  amendments  to  its  existing 


»  Commission  rule  32  11  suspended  all  commodity 
option  transactions,  except  for  trade  option 
transactions  under  Commission  rule  32.4(a).  43  FR 
16153.  16161  (April  17.  1978). 

•  43  ra  21022  (May  16.  1978). 

'  43  FR  23704  (June  1.  1978). 

"  Futures  Trading  .Act  of  1978.  Pub.  L.  No  95-4a=). 
92  Stat.  865  (Sept.  30. 1978). 
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commodity  option  rules  contained  in 
Part  32  of  the  Commissions  regulations 
in  order  to  implement  subsection 
4c(d)(2)  of  the  Act  (and  thereby  permit 
firms  that  were  not  doing  business  in 
1978  to  grant  dealer  options].'  Those 
rules  and  rule  amendments  were  to  have 
become  effective  on  December  21, 1978. 
Upon  further  consideration  of  public 
comments  and  a  petition  for 
reconsideration  of  such  rules,  the 
Commission  determined  that  further 
public  participation  in  the  rulemaking 
process  was  needed  and  determined  to 
revoke  the  1978  rules  and  rule 
amendments'"  and  to  reissue  them  as 
proposed  rules.' '  The  revocation  of  the 
rules  regarding  dealer  options,  which 
were  to  have  gone  into  effect  on 
December  21. 1978,  resulted  in  the 
continued  effectiveness  of  the  then 
existing  rules  contained  in  Part  32  of  the 
Commission's  regulations  which  applied 
only  to  firms  "doing  business"  on  May  1. 
1978. '  =* 

After  receiving  public  co.^1ment  on  the 
proposed  amendments  set  forth  in  43  FR 
.59396  (Dec.  20,  1978),  no  further  action 
was  taken  until  April  1981  when  the 
Commission  determined  to  seek  further 
public  comment.  This  action  was  taken 
becasue  (1)  substantial  changes  had 
been  made  in  a  number  of  the  prior 
proposals;  (2)  the  Commission  proposed 
lannuiige  to  implement  proposals  which 
previously  were  presented  only  as 
narrative  requests  for  comment;  and  (3) 
additional  amendments  were  being 
proposed  for  the  first  time.'^ 

Other  than  a  correction  notice 
published  in  46  FR  25106  (May  5.  1981). 
the  proposed  rules  published  in  46  FR 
23469  (April  27.  1981)  represtmt  the  most 
recent  public  position  of  the 
Commission  with  respect  to  regulations 
that  would  permit  firms  not  doing 
business  in  1978  to  grant  dealer  options. 
The  Commission  notes  that  an  essential 
part  of  the  proposal  was  the  creation  of 
a  new  registration  category  for  dealer 
option  grantors.  See  proposed  rulf,'  3.15.'* 
The  registration  requirement  was 
intended  to  ensure  that  dealer  option 
grantors  were  subject  to  the  same 
standards  of  fitness  required  of  other 
grantors  were  subject  to  the  same 
stand;^rds  of  fitness  required  of  other 
cnmmodily  professionals  and  to  provide 


•  43  re  M220  (Nov    21.19781 

"•  43  m  59353  (Dec.  20.  1«78). 

"  43  re  59396  (Dec.  20.  1978) 

"Part  32  rules  adopted  in  41  re  51808  (Nov.  24, 
19761.  ds  amended  by  43  TO  16153  (Apnl  17.  1978). 
43  re  23704  dune  1.  1978);  43  ffi  47492  (OcL  16, 
1978):  43  re  52467  (Nov.  13.  1978)  and  43  re  5422a 
54227  (Nov.  21.  1978)  (rppealing  Commission  rule 
32.12(d)) 

"46  Fed.  Reg.  23469.  23470  (April  27, 1981  J. 

"Id  at2348S. 


a  framework  for  assessing  a  prospective 
grantor's  compliance  with  certain 
requirements  of  subsection  4c(d)  (2)  (A) 
of  the  Act.'^ 

The  Commission  also  proposed  to 
amend  Commission  rule  32.B(aJ  to 
require  futures  commission  merchants 
("FCMs")  to  segregate  100^"*,  of  that 
portion  of  the  purchase  price  paid  to  the 
grantor;  to  supplement  the  S5  million  net 
worth  requirement  of  section  4c(d)  (2) 
(A)  (iij  with  a  minimum  net  capital 
requirement  (see  proposed  rule 
32.12(a)(1));  to  retain  those  provisions  of 
rule  32.12  that  require  dealer  option 
grantors  contractually  to  assume  joint 
and  several  liability  for  certain  acts  or 
omissions  of  FCMs  selling  their  options 
[srp  propo.sed  rule  32.12(n)(2)  and  (b)(4)); 
to  require  FCMs  that  sell  dealer  options 
to  obtain  evidence  that  the  grantor  is 
qualified  to  write  such  options  [see 
proposed  rule  32.12{a)(9)(ii));  to  establish 
more  meaningful  disclosure  in  the 
summary  disclosure  statement  required 
by  Commission  rule  32.5(a);  and  to 
consider  petitions  for  waiver  of  the 
domicile  requirement  of  subsection 
4c(d](2)  on  a  case-by-case  basis. 

Trade  Options  \ 

t\s  previously  noted,  current 
Comm.ission  rule  32.4. 17  CFR  32.4 
(1984),  which  implements  the  trade 
option  exemption  of  subsection  4c(c)  of 
the  Act,  was  adopted  by  the 
Commission  on  .November  22, 1976,'* 
and  thus  antedates  the  codification  of 
the  trade  option  exemption  by  the 
Futures  Trading  Act  of  1978.  'The 
statutory  trade  option  exemption, 
however,  is  not  as  broad  as  that 
currently  continued  in  Commission  rule 
32.4.  Under  Commission  rule  32.4(a), 
option  transactions  are  exempt  from  the 
suspension  where  the  offeror  has  a 
"reasonable  basis  to  believe"  thai  the 
offeree  is  a  commercial  enterprise  and 
that  the  offeree  enters  the  transaction 
solely  for  purposes  relating  to  its 
business  as  such.  In  contrast,  subsection 
4c(c)  of  the  Act  exem.pts  only  those 
transactions  in  which  the  "purchaser  is" 
a  commercial  enterprise.  Accordingly,  in 
order  to  conform  Commission  rule 
32.4(a)  to  the  express  criteria  of 
subsection  4c(c)  of  the  Act,  the 
Commission  also  proposed  in  April  1981 
to  amend  Commission  rule  32.4(a)  to 
require  that  the  offeree  must  be  a 
commercial  enterprise. "  (The 


"/(/.  at  23474. 

'"41  re  51808  (Nov  24.  1976|. 

"46  re  23469.  23476  (April  27.  1981).  See  also 
proposals  at  43  TO  54220,  54226  (Nov.  21. 1978)  and 
43  FR  59353.  59398  (Dec.  20. 1978). 


Commission's  proposal  would  not  affect 
the  requirement  that  the  offeror  have  a 
reasonable  basis  to  believe  that  the 
purchaser  enters  the  transaction  for 
purposes  solely  related  to  its  business.) 
The  proposal  has  not  yet  been  adopted 
by  the  Commission. 

It  should  be  noted  that  this  advance 
notice  of  proposed  rulemaking  does  not 
apply  to  trade  options  on  agricultural 
commodities. 

Need  for  Further  Comment 

Since  publication  of  the  proposed 
dealer  option  rules  in  1981,  the 
Commission  has  promulgated 
regulations  governing  leverage  and 
exchange-traded  option  transactions.'* 
These  regulations  require  extensive 
disclosure  to  customers  and  afford  such 
customers  certain  protections  which  the 
current  and  proposed  dealer  options 
regulations  do  not  provide.  As  a  result 
of  these  activities,  the  Commission 
determined  that  it  would  be  appropriate 
to  compare  the  regulations  governing 
leverage  and  exchange-traded  options 
with  the  propo,sed  regulations  governing 
dealer  options  before  proceeding  with 
the  promulgation  of  final  rules.  This 
comparison  is  now  complete. 

In  this  connection.  Commission  staff 
also  undertook  a  review  of  the  sales 
practices  of  those  FCMs  which  offer 
dealer  options  to  the  public.  This  review 
disclosed  that  generally  FCMs  which 
charged  the  highest  mark-ups 
represented  the  majority  of  volume  and 
open  interest  in  the  dealer  options 
market.  This  fact  does  not,  of  course, 
necessarily  imply  any  unlawful  activity. 
It  does  suggest,  however,  that  the  public 
purchasers  of  dealer  options  may  not  be 
fully  informed  as  to  transaction  costs. 

While  the  Commission  recognizes  that 
dealer  options  may  require 
particularized  treatment,  it  nonetheless 
is  requesting  comment  upon  the  extent 
to  which  Commission  regulated 
transactions  that  are  offered  to  the 
general  public  should  be  subject  to  the 
same  level  of  customer  and  market 
protection  requirements  and  the  extent 
to  which  regulatory  differences  may 
provide  one  instrument  a  market 
advantage  because  of  such  treatment. 
The  Commission  is  requesting  such 
comment  in  order  to  assist  it  in 
determining  whether  it  is  necessary  and 
appropriate  to  promulgate  final  dealer 
option  rules  or  to  initiate  new  proposals. 

The  Commission  therefore  invites 
public  comment  on  those  aspects  of 
current  exchange-traded  option  and 
leverage  transaction  rules  that  should  or 
should  not  be  reflected  in  any  final 


"See  17  O'R  Parts  31  and  33. 
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dealer  option  regulations  and  whether 
further  regulation  of  the  dealer  option 
area  is  warranted.  Such  comment  will 
be  assisted  materially  by  a  thorough 
comparison  of  the  existing  scheme  of 
regulation  now  in  effect  with  respect  to 
exchange-traded  options  and  leverage 
transactions  and  the  Commission's 
outstanding  dealer  option  proposal  (46 
FR  23469  (April  27. 1981)).  In  this  regard, 
a  review  of  the  Commission's  leverage 
rules  may  be  particularly  relevent  since 
those  rules  reflect  the  Commission  's 
most  recent  approach  to  the  regulation 
of  off-exchange  instruments. 

Finally,  the  Commission  recognizes 
that  the  development  of  various 
"hybrid"  instruments,  as  well  as  the 
increased  interest  by  different  classes  of 
commercial  and  institutional  entities  in 
the  off-exchange  market,  may  raise 
certain  issues  that  were  not  addressed 
in  its  1981  proposal.  Accordingly,  the 
Commission  invites  general  public 
comment  on  the  extent  to  which  such 
issues  may  be  addressed  through 
modificationsto  its  dealer  option  and 
trade  option  rules  or  whether  any  new 
legislative  authority  is  required. 

Proposed  Course  of  Further  Rulemaking 

In  order  to  permit  the  full 
reconsideration  of  the  Commission's 
regulatory  approach,  the  Commission 
has  determined  that  it  will  seek  public 
comment  (as  more  fully  discussed 
below)  and,  upon  consideration  of  such 
comment,  determine  what  further  action 
should  be  taken  with  respect  to  its 
current  proposals  concerning  dealer  and 
trade  options. 

Questions 

Dealer  Options 

(1)  Regulatory  Comparison  The 
Commission  invites  commenters  to 
review  the  Commission's  current  rules 
governing  exchange-traded  options  and 
leverage  transactions  set  forth  in  Parts 
33  and  31,  respectively,  of  the 
Commission's  regulations  and  to  suggest 
whether  there  are  aspects  of  such  rules 
which  should  be  reflected  in  the 
Commission's  dealer  option  rules,  (In 
order  to  assist  commenters,  the 
Commission  is  making  available  to  the 
public  the  comparison  of  the  general 
scheme  of  regulation  set  forth  in  the 
Commission's  exchange-traded  option, 
leverage,  dealer  option  and  proposed 
dealer  option  rules  discussed  above 
Copies  of  this  comparison  may  be 
obtained  from  the  Secretariat  at  the 
address  set  forth  above.  Copies  of  the 
Commissions  1981  proposed  regulations 
also  may  be  obtained  from  the 
Secretariat.)  Suggested  areas  of 
comment  include: 


(a)  Cover. 

Commission  rule  31.8, 17  CFR  31.8 
(1984),  requires  that  leverage  transaction 
merchants  maintain  cover  of  at  least  90 
percent  of  the  amount  of  physical 
commodities  subject  to  open  leverage 
contracts,  and  that  at  least  25  percent  of 
the  amount  of  such  physical 
commodities  be  covered  by  certain 
specified  tj-pes  of  cover.  Neither  the 
current  nor  proposed  dealer  option 
rules,  however,  expressly  establish  a 
similar  cover  requirement.  Instead, 
proposed  rule  32.12(a)(1)  (46  FR  23469. 
23480  (April  27, 1981))  would  require  a 
grantor  to  increase  its  required  S4 
million  ac'iusted  net  capita!  by  10 
percent  of  the  market  value  of  the 
physical  commodities  which  are  the 
subject  of  each  uncovered  commodity 
option  granted  by  the  dealer  option 
grantor.  Comment  is  invited  on  the  need, 
if  any,  to  set  an  express  cover 
requirement  in  physical  commodities. 
Moreover,  the  Commission  invites 
commienters  to  suggest  alternatives  to 
the  proposed  cover  requirement  in 
§  32.12(a)(1).  [See  alternatives  set  forth 
in  the  Commission's  proposal  published 
in  46  FR  at  23473.  note  18).  In  this  regard, 
commenters  should  address  whether  the 
"in  the  business"  requirement  of  section 
4c(d|  of  the  Act  (which  essentially 
requires  that  a  grantor  be  a  legitimate 
dealer  in  the  underlying  physical 
commodities)  lessens  the  need  for  an 
express  physical  cover  requirement? 

(b)  Repurchase  of  Contracts. 
Commission  rule  31.10,  17  CFR  31.10 

(1984),  generally  requires  a  leverage 
transaction  merchant  to  repurchase 
outstanding  leverage  contracts  from  its 
customers  when  it  is  offering  such 
contracts.  See  also  Com.mission 
proposal  concerning  repurchase  of 
leverage  contracts  at  50  FR  102. 105  ([an. 
2, 1985)).  Neither  the  current  nor 
proposed  dealer  option  rules  contain 
such  a  repurchase  requirement. 
Commenters  are  invited  to  discuss  the 
advisability  of  incorporating  such  a 
repurchase  requirement  into  the  final 
dealer  option  rules. 

(f.)  Disclosure  Statements. 

As  previously  noted,  a  staff  review  of 
dealer  option  sales  practices  disclosed 
that  generally  FCMs  which  charged  the 
highest  mark-ups  represented  the 
majority  of  volume  and  open  interest  in 
the  dealer  options  market.  This  fact 
does  not.  of  course,  necessarily  imply 
any  unlawful  activity.  It  does  suggest, 
however,  that  the  public  purchasers  of 
dealer  options  may  not  be  fully  informed 
as  to  transaction  costs.  Accordingly, 
comment  is  invited  with  respect  to  the 
information  currently  required  to  be 
disclosed  in  the  sale  of  dealer  options. 


to  assess  whether  modifications  to  the 
disclosure  rules  should  be  made.  For 
example,  does  the  current  form  of 
disclosure  to  dealer  option  customers 
adequately  disclose  the  costs  associated 
with  the  purchase  of  dealer  options,  in 
particular  the  possibility  of  wide  ranges 
of  FCM  markups  of  such  contracts? 
Commenters  specifically  should  address 
the  need  for  disclosure  of  "break  even  " 
prices.  Compare  proposed  dealer  option 
rule  32.5(a)(5)(v)  (46  FR  23489,  23478 
(April  27,  1981));  proposed  amendments 
to  leverage  rule  31.11  (50  FR  102, 106 
(Jan.  2, 1985));  and  current  leverage  rule 
31.11,  17  CFR  31.11  (1984). 

(d)  Dissemination  of  Information  to 
the  Public. 

The  Commission  currently  receives 
certain  information  from  dealer  option 
grantors  and  FCMs  offering  dealer 
options  as  set  forth  in  current  rules 
32.12(f)  and  (g),  17  CFR  32.12(g|  and  (g) 
(1984).  Comment  is  invited  on  the  need 
for,  and  permissible  scope  of,  disclosure 
by  the  Commission  of  certain  portions  of 
these  reports  (such  as  volume  of 
business,  costs,  mark-ups  and 
premiums)  consistent  with  section  8  of 
the  Act. 

(e)  Customer  Confirmation. 

The  Commission's  current  dealer       * 
option  proposal  sets  forth  in  proposed 
rule  32.5  the  format  for  customer 
confirmation  statements.  This  rules 
requirements  differ  in  many  respects 
from  the  confirmation  statements 
required  by  Commission  rule  31.11|k) 
(leverage).  1.33(b)  (exchange  traded 
options)  and  current  32.5(d)  (dealer 
options).  Comment  is  invited  on  whether 
the  proposed  dealer  option  confirmation 
statement  should  be  conformed  to  the 
requirements,  to  the  extent  applicable, 
of  the  Commission's  other  confirmation 
statement  rules  and  whether  certain 
elements  of  the  confirmation  should  be 
modified.  Comment  specifically  is 
requested  on  the  desirability  of  requiring 
dealer  option  grantors  to  offer  fi.'-st  time 
purchasers  the  right  to  rescind  their 
initial  option  purchase  (compare 
Commission  rule  31.1  (leverage  rules) 
which  grants  such  rights  of  recission  to 
first  time  leverage  contract  purchasers). 

(f)  Other  Topics. 

Comment  is  requested  on  any  other 
areas  of  regulatory  comparability. 

(2)  Definition  of  "In  the  Business". 
Subsection  4c(d)  of  the  Act  requires  that 
a  dealer  option  grantor  be  "in  the 
business  of  buying,  selling  producing,  or 
otherwise  using  the  underlying 
commodity."  This  requirement  appears 
to  reflect: 

.  .  .  both  a  Congressional  and 
Commission  judgment  that  grantors 
must  be  bona-fide  commercial 
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enterprises  utilizing  the  commodity — as 
opposed  to  persons  who,  for  example, 
merely  acquire  or  own  a  few  kilos  of 
gold  and  engage  in  isolated  transactions 
in  the  physical  commodity  as  a 
justification  for  granting  options. 

43  FR  54220.  54222  (November  21,  1978). 

Thus,  the  "in  the  business" 
requirement  of  subsection  4c(d) 
constitutes  a  condition  of  entry  into  the 
dealer  option  business  which  is 
essential  to  the  regulatory  scheme. 
Although  the  Commission's  proposed 
dealer  option  rules  require  an  applicant 
for  dealer  option  grantor  registration  to 
provide  certain  business  information 
which  the  Commission  may  use  to 
determine  whether  the  applicant  meets 
the  "in  the  business"  requirement 
(proposed  rule  3.15,  46  FR  23485-2.3486 
(April  27, 1981))  and  sets  forth  its 
general  understanding  of  what  kind  of 
conduct  satisfies  the  "in  the  business" 
requirement  (proposed  rule  3.15(e)).  the 
Commission's  proposal  does  not 
otherwise  provide  objective  criteria  to 
measure  such  conduct.  While  previously 
the  Commission  did  not  receive 
substantial  comment  on  this  issue,  it 
believes  that  further  consideration  of  the 
proper  definition  of  the  "in  the  business" 
requirement  may  be  appropriate. 

Accordingly,  the  Commission  invites 
further  comment  on  appropriate  criteria 
to  define  the  "in  the  business" 
requirement  of  subsection  4c(d)  of  the 
Act.  In  this  regard,  the  Division  notes 
that  its  1981  proposal  would  exclude 
from  the  "in  the  business"  class  persons 
who  are  in  the  retail  business  of  buying 
and  selling  a  commodity.  Proposed  rule 
3.15(e)(1),  46  FR  at  23486.  This  definition, 
along  with  the  current  prohibition  in 
Commission  rule  1.19  on  FCMs  assuming 
financial  responsibility  for  off-exchange 
commodity  options,  would  not  permit 
FCMs  to  qualify  as  dealer  option 
grantors.  The  Commission  specifically 
invites  comment  on  the  desirability  of 
amending  Commission  rules  1.19  and 
32.12  in  order  to  permit  FCMs  to  grant 
dealer  options." 

(3)  Specific  Elements  of  the  W81 
Dealer  Option  Proposal.  Although  the 
Commission  is  requesting  comment  on 
specific  aspects  of  its  1981  dealer  option 
proposal,  the  Commission  notes  that  it 
has  not  yet  determined  the  content  of 
final  dealer  option  rules  and  intends  to 
reassess  every  element  of  its  1981 
proposal.  Accordingly,  in  addition  to  the 
issues  of  regulatory  comparability,  the 
Commission  invites  commenters  to 
address  the  specific  merits  of  any 


"The  Commission  does  not  intend  to  consider 
permitting  introducing  brokers  to  grant  dealer 
options. 


element  of  the  Commission's  1981  dealer 
option  proposal. 

(4)  Possible  Phased  Expansion  of 
Dealer  Option  Rules.  One  method  to 
expand  the  dealer  option  program  would 
be  to  proceed  under  a  phased  approach. 
Under  such  a  program,  rules  would  be 
applicable  at  first  only  for  those  firms 
already  trading  such  options  under 
subsection  4c(d)  of  the  Act.  After 
gaining  some  experience  with  these 
rules,  the  Commission  would  evaluate 
them  and  propose  changes  as  necessary. 
At  that  time,  the  Commission  would 
phase-in  new  entrants  which  would  be 
permitted  to  begin  selling  these  options 
under  revised  rules. 

In  recent  expansions  of  its  other 
programs,  the  Commission  has 
employed  successfully  phased 
approaches.  For  example,  trading  in 
exchange-traded  options  was  begun  in 
the  context  of  a  three-year,  rigidly 
controlled  pilot  program.  The  pilot 
nature  of  the  program,  along  with  the 
gradual  expansion  of  the  number  of 
options  and  types  of  options  permitted, 
such  as  options  on  physicals  and  on 
agricultural  commodities,  provided  a 
framework  which  enabled  these  new 
products  to  be  introduced  smoothly,  and 
with  ample  opportunity  for  start-up 
corrections  and  adjustments. 

A  phased  approach  also  may  be 
appropriate  for  dealer  options.  A  phased 
program  will  enable  the  Commission  to 
evaluate  the  public  interest  of  trading  in 
these  instruments  so  that  it  can 
determine  whether  final  regulations 
permitting  or  prohibiting  such 
transactions  are  in  the  public  interest.^" 
Finally,  a  phased  approach  may  best 
permit  the  Commission  to  maintain 
effective  oversight  over  this  off- 
exchange  program  in  a  manner 
consistent  with  its  limited  resources. 
Accordingly,  the  Commission  requests 
comment  on  the  desirability  of 
implementing  regulations  for  the  trading 
of  dealer  options  on  a  pilot,  or  interim 
basis,  followed  by  a  phase-in  of  new 
entrants. 

Trade  Options  \ 

(5)  Definition  of  the  Qualifying 
Offeree  Class.  Subsection  4c(c)  of  the 
Act  authorizes  the  non-public  offer  and 
sale  of  trade  options  if: 

.  .  .  the  purchaser  is  a  producer, 
processor,  commercial  user  of,  or  a 
merchant  handling,  the  commodity 
involved  in  the  transaction,  or  the 
products  or  by  products  before. 


""Subsection  4c(e)  of  ttie  Act  provides  the 
Commission  with  the  authority  to  prohibit  such 
transactions  if  they  are  found  to  be  contrary  to  the 
public  interest. 


This  "commercial  user"  class  was 
intended  to  reflect  a  sophisticated  class 
of  commercial  purchaser,  engaged  in  a 
commercial  use  of  the  underlying 
physical  commodity,  which  does  not 
require  extensive  protection  by  the 
Commission  (other  than  an  antifraud 
prohibition).-'  The  Commission 
recognizes,  however,  that  the  absence  of 
objective  criteria  in  Commission  rule 
32.4(a)  may  raise  questions  concerning 
the  applicability  of  that  rule  to  a 
particular  transaction. 

For  example,  the  owner  of  a  small 
business  which  occasionally  sells  small 
amounts  of  silver-based  products  could 
assert  that  it  qualifies  to  purchase  off- 
exchange  "trade  options"  on  the  h;sis 
that  it  is  a  "merchant  handling"  a 
commodity  byproduct.  The  Commission 
does  not  believe,  however,  that  persons 
engaged  in  the  occasional  sale  of 
commodities  or  their  byproducts,  who 
may  be  unsophisticated  in  the  use  of 
options,  should  be  able  to  take 
advantage  of  the  exemption. 

Accordingly,  the  Commission  invites 
comment  on  the  need  to  provide  either 
objective  criteria  or  other  guidelines  to 
define  more  precisely  the  appropriate 
scope  of  the  qualifying  offeree  class 
under  the  trade  option  exemption. 
Commenters  should  include  specific 
examples  of  such  criteria  or  guidelines 
for  Comission  consideration. 

(6)  Requiring  the  Grantor  to  be  a 
Commercial  Enterprise.  The  express 
terms  of  subsection  4c{c)  of  the  Act 
require  that  offerees  and  purchasers  of 
trade  options  but  do  not  address  the 
status  of  option  grantors.  While  the 
language  of  the  1978  Senate  bill  (S.  2391 ) 
which  proposed  a  trade  option 
exemption  to  the  Act  expressly  would 
have  required  that  both  parties  to  a 
trade  option  transaction  fail  into  the 
exempt  commercial  class,  ^^  the  language 
of  the  House  bill  (H.R.  10285)  and  the 
final  bill  adopted  by  Congress  in  1978 
did  not  contain  such  a  requirement.-^ 
Although  the  Conference  report  does  not 
disclose  the  rationale  for  rejection  of  the 
Senate's  restrictive  language,  the  Senate 
report  does  reveal  that  in  1978  the 
Commission  opposed  the  Senate  bill's 
language  as  "unduly  restrictive  since  it 
requires  both  parties  to  a  trade  option 
transaction  to  be  commercial 
interests."  -'' 


"5ee  e.g..  41  FR  7774,  7776  (Feb.  20. 1976);  41  KR 
4456.  44563  (Odt.  8,  1978):  46  FR  23469.  23476  (April 
27.  1981). 

»S.  Rep.  No.  95-850.  95th  Cong..  2d  Sess.  23.  76 
(1978). 

"H.  Rep  No.  95-1181.  95lh  Cong  2d  Sess.  (1978): 
Pub.  L  No.  9.V-405,  92  Stat.  867  (1978). 

'"S.  Rep.  No.  95-850  at  42-43  (letter  dated  Mdv  1. 
1978)  from  former  Commissioner  Chairman  William 

Continued 
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As  previously  noted,  the  1978 
Conference  report  does  not  disclose  its 
rationale  for  rejecting  the  Senate's 
proposal  to  require  that  both  sides  of  the 
trade  option  transaction  be  commercial 
interests.  The  absence  of  such  an 
explanation,  as  well  as  the  express 
grant  of  authority  in  subsection  4c(c)  of 
the  Act  to  permit  trade  option 
transactions  "under  rules  or  regulations 
prescribed  by  the  Commission,  before  or 
after  the  date  of  enactment  of  the 
Futures  Trading  Act  of  1978,"  suggest 
that  Congress  did  not  intend  to  restrict 
the  Commission's  discretion  to  adopt 
rules  authorizing  off-exchange  trade 
options  (other  than  to  require  at  a 
minimum  that  the  purchaser  be  a 
commercial  user  of  the  underlying 
commodity).  Thus,  the  Commission 
believes  that  it  retains  authority  to 
adopt  any  additional  criteria,  such  as 
requiring  that  the  grantor  of  trade 
options  itself  be  a  commerrial 
enterprise. 

The  Commission  notes  that  the 
absence  of  a  requirement  that  a  grantor 
of  trade  options  itself  be  a  commercial 
interest  raises  the  possibility  that 
unsophisticated  persons  could  attempt 
to  write  such  options,  without  the 
protection  of  rules  similar  to  those 
applicable  to  dealer  option  transactions 
(under  which  the  public  enter  only  as 
option  purchasers).  The  Commission  is 
concerned  that  the  possibility  of  abuse 
remains  under  the  current  language  of 
rule  32.4.  Accordingly,  commenters  are 
invited  to  address  the  need  to  impose  a 
requirement  that  grantors  of  trade 
options  be  commercial  interests  which 
use  the  commodity  underlying  the 
ciption. 

(7)  Regulctory  Reform.  The 
Commission  recognizes  that  the  current 
scheme  of  regulating  off-exchange 
options  (which  essentially  reflects  a 
Congressional  and  Commission 
response  to  fraud  in  the  offer  and  sale  of 
off-exchange  options  to  the  public  that 
occurred  in  the  1970's)  may  not  fully 
address  the  strictly  commercial  needs  of 
different  classes  of  commercial  and 
institutional  entities  that  may  be 
precluded  from  entering  the  off- 
exchange  option  market  under  the 
current  statutory  authority  and 
Commission  regulations.  The 
Commission  invites  comment  from  any 
such  affected  party  with  respect  to  the 
economic  or  public  interest  to  be 
advanced  by  their  participation  in  the 
off-exchange  market  free  of  direct 
Commission  oversight,  and  the 


appropriate  administrative  or  legislative 
response  to  such  situation 

List  of  Subjects 

Commodity  futures. 

Issued  in  Washington.  D.C.,  on  March  12. 
198,S 

Jean  A.  Webb, 

Secretary^  o^the  Commission. 
[FR  Doc  85-6106  Filed  3-15-85;  8:45  am] 
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T  Bajjlpy  In  Sinalor  Herman  E.  Talmadge. 
Chairman  of  the  Senate  CommittPf  on  Agriculture. 
Nutrition  and  Forestry. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Permanent  State  Regulatory  Program 
of  Indiana 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior, 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  a  proposed 
program  amendment  to  the  Indiana 
Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the  Indiana 
program)  received  by  OSM  pursuant  to 
the  Surface  Mining  Control  and 
Recla.mation  Act  of  1977  (SMCRA). 

The  proposed  amendment  submitted 
by  the  State  on  February  7. 1985,  would 
amend  the  Indiana  statutory 
requirements  concerning  coal  mining 
sites  operating  under  interim  program 
permits,  the  Small  Operator  Assistance 
Program  (SO.^P),  suspension  or 
revocation  of  permits,  bond  forfeiture, 
effluent  limitations,  program  fees, 
interest  rates  on  escrowed  penalty 
payments,  and  permit  condition 
violations. 

This  document  sets  forth  the  times 
and  locations  that  the  Indiana  program 
and  proposed  amendment  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment  and  information 
pertinent  to  the  public  hearing. 

DATE:  Written  comments  relating  to 
Indiana's  proposed  modification  of  its 
program  not  rer.eived  on  or  before  4:00 
p.m.  on  April  17,  1985,  will  not 
necessarily  be  considered. 

If  requested,  a  public  hearing  will  be 
held  on  April  12.  1985.  beginning  al  10:00 
a.m.  at  the  location  shown  below  under 
"ADDRESSES." 


ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to;  .Mr 
Richard  D,  McNabb,  Director. 
Indianapolis  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Federal  Building  and  U.S. 
Courthouse.  Room  522.  46  East  Ohio 
Street.  Indianapolis.  Indiana  46204. 
Telephone;  (317)  269-2600. 

If  a  public  hearing  is  held.  Us  location 
will  be  at  OSM  Indianapolis  Field 
Office.  Federal  Building  and  U.S. 
Courthouse.  Room  522.  46  East  Ohio 
Street,  Indianapolis,  Indiana;  Telephone: 
(317)  269-2600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Richard  D.  McN'abb.  Director. 
Indianapolis  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Federal  Building  and  U.S. 
Courthouse.  Room  522.  46  East  Ohio 
Street.  Indianapolis.  Indiana  46204. 
Telephone  {31"1  269-2600. 

SUPPLEMENTARY  INFORMATION: 

L  Public  Comment  Procedures 

A  vailability  of  Copies 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  and  a  listing  of 
any  scheduled  public  meeting  and  all 
written  comm.ents  received  in  response 
to  this  notice  will  be  available  for 
review  at  the  OSM  offices  and  the 
Office  of  the  State  Regulatory  Authority 
listed  below,  Monday  through  Friday, 
8:00  a.m.  to  4:00  p.m.,  excluding 
holidays.  Each  requestor  may  receive 
free  of  charge,  one  single  copy  of  the 
proposed  amendment  by  contacting  the 
Indianpolis  Field  Office  listed  below. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  \\m  L  Street  N.W., 
Washington,  DC. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Federal  Building 
and  U.S,  Courthouse,  Room  522.  46 
East  Ohio  Street.  Indianapolis. 
Indiana 

Indiana  Department  of  Natural 
Resources.  608  State  Office  Building, 
Indianapolis.  Indiana  46204 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  not  received  l)y  April  17,  1985 
or  received  at  locations  other  than  the 
OSM  Indianapolis.  Indian  Field  Office, 
will  not  necessarily  be  considered. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
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contact"  by  the  close  of  business  April 
8, 1965.  If  no  one  requests  to  comment  at 
the  public  hearing,  the  hearing  will  not 
be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Fihng  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment,  have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSM  office  listed  in  "ADDRESSES" 
by  contacting  the  person  listed  under 

"FOR  FURTHER  INFORMATION  CONTACT." 

All  such  meeting  are  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

II.  Discussion  of  the  Proposed 
Amendment 

Information  regarding  the  general 
background  on  the  Indiana  State 
Program,  including  the  Secretary's 
Findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Indiana 
program  can  be  found  in  the  July  26, 
1982  Federal  Register  (47  PR  32071- 
32108). 

On  February  7. 1985,  the  Indiana 
Department  of  Natural  Resources 
submitted  to  OSM  pursuant  to  30  CFR 
732.17,  a  proposed  State  program 
amendment  for  approval.  The  proposed 
amendment  would  amend  the  Indiana 
Code  at  IC  13-4-6-1.5  and  IC  13^i-6-1.6 
to  provide  that  all  coal  mining  activities 
that  operate  under  a  permit  issued  under 
IC  13-4-6  (Indiana  interim  program 
statute)  or  Acts  1978,  Pub.  L.  1,59,  Acts 
1979.  Pub.  L.  314.  Acts  of  1980,  Pub.  L. 
101,  or  Acts  1981,  Pub.  L.  331  (all 
applying  to  Indiana  interim  permits), 
would  be  subject  to  certain 
"•equirements.  These  requirements  are 


those  contained  in;  IC  13—4.1-11,  Indiana 
statutory  requirements  for  inspections, 
monitoring  and  enforcement;  IC  13-4.1- 
12,  State  statutory  requirements  for  fines 
and  penalties;  IC  13-4.1-13,  State 
statutory  requirements  for  judicial 
review;  the  Federal  statutory 
requirements  for  interim  program 
operations  found  in  sections  502,  510(d) 
and  522(e)  of  SMCRA;  and  the  Federal 
regulatory  requirements  for  interim 
program  operations  found  in  30  CFR  Part 
710  through  716. 

The  following  changes  are  also 
proposed: 

1.  IC  13-4.1-3-1  would  be  amended  to 
delete  dates  which  define  operations 
which  must  hold  a  valid  mining  permit, 
so  that  all  operators  in  the  State  must 
hold  such  permit. 

2.  IC  13-4.1-3-3.5  would  be  added  as  a 
new  section  to  specify  when  operators 
who  have  received  assistance  under  the 
Small  Operator  Assistance  Program 
would  be  required  to  reimburse  the 
department. 

3.  IC  13-4.1-5-8  would  be  added  as  a 
new  section  to  allow  the  commission  to 
suspend  or  revoke  a  permit  if  the  permit 
is  not  revised  as  required  by  the 
commission. 

4.  IC  13-4.1-6-9  would  be  added  as  a 
new  section  to  establish  statutory 
provisions  for  bond  forfeiture. 

5.  IC  13-4.1-a-l  would  be  amended  to 
change  requirements  pertaining  to 
additions  of  suspended  solids  to 
streamflow. 

6.  IC  13-4.1-10-1  would  be  amended 
to  provide  that  the  commission  shall  fix 
a  fee  to  cover  the  cost  of  "implementing 
the  program  established  under  this 
section." 

7.  IC  13-4.1-12-1  would  be  amended 
at  subsection  (d)  to  set  the  annual 
interest  rate  for  escrowed  penalty  ' 
payments  at  eight  percent. 

8.  IC  13-4.1-12-2  would  be  amended 
with  respect  to  violations  of  subsection 
(a). 

9.  Various  non-substantive  and 
editorial  changes  are  proposed 
throughout  these  sections. 

The  State  has  indicated  that  the.bill  may 
be  further  amended  before  passage.  If 
futher  amendments  are  proposed,  OSM 
would  reopen  the  public  comment 
period  to  allow  for  consideration  of  the 
revisions. 

Pursuant  to  30  CFR  732.15  and  732.17. 
the  Director  requests  public  comment  on 
the  adequacy  of  the  above 
modifications.  If  the  Director  determines 
that  the  proposed  modifications  are  in 
accordance  with  SMCRA  and  consistent 
with  the  Federal  regui;jtions,  the 
amendment  will  be  incorporated  as  part 
of  the  approved  Indiana  program. 


Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  and 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities' 
under  the  Regulatory  Flexibility  Act  (5 
n.S.C.601  etseq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This 
proposed  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507. 

List  of  Subjects  in  30  CFR  Part  914 

Coal  mining.  Intergovernmental 
relations,  Surface  mining,  Underground 
mining. 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  etseq). 

Dated:  March  11. 1985. 
|ohn  O.  Ward. 

Director.  Office  of  Surface  Mining. 
[FR  Doc.  8,5-€19g  Filed  3-15-85;  8:45  am| 
BfLUNa  CODE  4310-OS-M 


30  CFR  Part  931 

Permanent  State  Regulatory  Program 
of  New  Mexico 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule. 


summary:  OSM  is  seeking  comment  on 
New  Mexico's  request  to  further  extend 
the  deadline  for  New  Mexico  to 
promulgate  and  submit  rules  governing 
the  training,  examination  and 
certification  of  blasters.  On  March  5, 
1984,  New  Mexico  requested  an 
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extension  of  time  for  the  development  of 
a  blaster  certification  program.  On  May 
14. 1984,  OSM  announced  its  decision  to 
extend  New  Mexico's  deadline  to  March 
4.  1985  (49  FR  20287).  On  February  6, 
1985.  New  Mexico  requested  an 
additional  one  year  extension  to  submit 
a  blaster  training  program  and 
examination.  All  States  with  regulatory 
programs  approved  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act)  are  required  to 
develop  and  adopt  a  blaster  certification 
program  by  March  4, 1984.  Section 
850.12(b)  of  OSM's  regulation  provides 
that  the  Director,  OSM,  may  approve  an 
extension  of  time  for  a  State  to  develop 
and  adopt  a  program  upon  a 
demonstration  of  good  cause. 
DATE:  Comments  not  received  by  April 
17. 1985  the  address  below  will  not 
necessarily  be  considered. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  Hagen.  Field  Office  Director. 
Albuquerque  Field  Office.  Office  of 
Surface  Mining.  219  Central  Avenue. 
.\VV.,  Albuquerque.  New  Mexico  87102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Hagen,  Field  Office  Director, 
Albuquerque  Field  Office.  Office  of 
Surface  Mining.  219  Central  Avenue. 
N.W..  Albuquerque.  New  Mexico  87102; 
Telephone:  (505)  766-1486. 
SUPPLEMENTARY  INFORMATION:  On 
March  4. 1983  OSM  issued  final  rules 
effective  April  14. 1983,  establishing  the 
Federal  standards  for  the  training  and 
certification  of  blasters  at  30  CFR 
Chapter  M  (48  FR  9686).  Section  850.12. 
of  these  regulations  stipulates  that  the 
regulatory  authority  in  each  State  with 
an  approved  program  under  SMCRA 
shall  develop  and  adopt  a  program  to 
examine  and  certify  all  persons  who  are 
directly  responsible  for  the  use  of 
explosives  in  a  surface  coal  mining 
operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  publication  date  of  OSM's 
rule  at  30  CFR  Part  850,  whichever  is 
later.  In  the  case  of  New  Mexico's 
program,  the  applicable  date  is  12 
months  after  publication  date  of  OSM's 
rule,  or  March  4.  1984. 

On  March  5.  1984.  New  Mexico 
advised  OSM  that  it  would  be  unable  to 
meet  the  March  4.  1984  deadline  and 
requested  an  extension  to  develop  and 
adopt  a  blaster  certification  program. 
On  May  14. 1984.  OSM  granted  New 
Mexico  extension  to  March  4.  1985  (49 
FR  20287). 

On  February  6. 1985.  the  Director  of 
the  Energy  and  Minerals  Department, 
advised  OSM  that  the  state  would 
require  another  extension  of  time  to 
submit  its  blaster  training  and 


examination  program.  He  stated  that  the 
New  Mexico  Blasting  Regulations  need 
to  be  rewritten  and  approved  by  the 
Coal  Surface  Mining  Commission.  In 
addition,  the  Director  stated  that  the 
State  must  develop  a  Blaster's 
Examination  for  certification  of  blaster 
and  develop  a  budget  for  the  blaster 
training,  examination  and  certification 
program.  If  approved,  a  one  year 
extension  from  March  4. 1985  to  March 
4. 1986  would  be  granted 

OSM  is  seeking  comment  on  the 
State's  request  for  additional  time  to 
develop  and  adopt  a  blaster  certification 
program.  Section  850.12(b)  of  OSM's 
regulations  provides  that  the  Director. 
OSM,  may  approve  an  extension  of  time 
for  a  State  to  develop  and  adopt  a 
program  upon  a  demonstration  of  good 
cause. 

Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary^  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  US.C 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28. 1981,  the  Office  of  Management  and 
Budget  (0MB)  granted  OSM  an 
exemption  from  sections  3,  4.  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB.  The  Department  of  the  Interior 
has  determined  that  this  rule  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements:  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This 
proposed  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3507. 

List  of  Subjects  in  30  CFR  Part  931 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Authority:  Sec.  503.  Pub,  L,  95-87.  91  Stat. 
470  (30  U.S.C.  1253)  unless  otherwise  noted. 


Diitfcl.  March  n.  1985. 
|ohn  D.  Ward. 

Director.  Office  of  Surface  Mining. 
jFR  Doc  85-6198  Filed  3-15-85;  8:45  am] 
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30  CFR  Paii  946 

Proposed  Amendment  to  the  Virginia 
Permanent  Regulatory  Program 

AGENCV:  Office  of  Surface  Mming 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing 
procedures  for  a  public  comment  permd 
and  for  requesting  a  public  hearing  on 
the  substantive  adequacy  of  a  program 
amendment  submitted  by  Virginia  as  ar. 
amendment  to  the  States  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Virginia  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA)  The  amendment 
consists  of  proposed  changes  to  the 
Virginia  statute  concerning  right  of  entry 
and  right  to  inspect  coal  mining  and 
reclamation  operations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Virginia  program  and 
proposed  amendment  will  be  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment,  and  the 
procedures  that  will  be  followed  for 
requesting  a  public  hearing. 

DATES:  Written  comments  from  the 
public  not  received  by  4.30  p.m.,  April 
17,  1985  will  not  necessarily  be 
considered  in  the  decision  on  whether 
the  proposed  amendment  should  be 
approved  and  incorporated  into  the 
Virginia  regulatory  program,  A  public 
hearing  on  the  proposed  amendment  has 
been  scheduled  for  April  12.  1985  at  the 
address  listed  under  "ADDRESSES."  If 
no  one  requests  a  public  hearing,  none 
will  be  held,  If  only  one  person  requests 
a  public  hearing,  a  public  meeting, 
rather  than  a  hearing,  may  be  held  and 
the  results  of  the  meeting  included  in  the 
Administrative  Record.  Requests  for  a 
public  hearing  should  be  directed  to  Mr 
Robert  A.  Penn  at  the  address  or 
telephone  number  listed  below  bj  4:(X) 
p.m..  April  2, 1985. 

ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  directed 
to  Mr.  Robert  A.  Penn.  Acting  Director. 
Big  Stone  Gap  Field  Office,  Office  of 
Surface  Mining..  P.O.  Box  626.  Big  Stone 
Gap,  Virginia  24219,  Telephone:  (703) 
523-4303. 
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If  requested,  the  public  hearing  will  be 
held  in  the  Conference  Room  at  the 
Lebanon  Area  Office,  Office  of  Surface 
Mining,  Flannagan  and  Carroll  Streets. 
Lebanon,  Virginia. 

Copies  of  the  Virginia  program,  the 
proposed  modifications  to  the  program, 
a  listing  of  any  scheduled  public 
meetings,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
OSM  Field  Office  listed  above  and  at 
the  OSM  offices  and  the  office  of  the 
State  regulatory  authority  listed  below, 
during  normal  business  hours  Monday 
through  Friday,  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  single  copy  of  the  proposed 
amendment  by  contacting  OSM's  Big 
Stone  Gap  field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Room  5124, 1100  L 

Street  NW,  Washington.  DC. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Highway  23.  South. 

Big  Stone  Gap,  Virginia  24219 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Flannagan  and 

Carroll  Streets,  Lebanon,  Virginia 

24266 
Virginia  Division  of  Mined  Land 

Reclamation,  622  Powell  Avenue,  Big 

Stone  Gap,  Virginia  24219 

FOR  FURTHER  tNFORMATION  CONTACT: 

Robert  A.  Penn,  Acting  Director,  Big 
Stone  Gap  Field  Office.  Office  of 
Surface  Mining,  P.O.  Box  626.  Big  Stone 
Gap,  Virginia  24219.  Telephone:  (703) 
523-4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Virginia  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  December  15, 1981  (46 
FR  6108S-61115).  Information  pertinent 
to  the  general  background,  revisions, 
modifications,  and  amendments  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Virginia 
program  can  be  found  in  the  December 
15, 1981  Federal  Register. 

II.  Submission  of  Amendment 

By  letter  dated  February  20,  1985, 
Virginia  submitted  revisions  to  Section 
45.1-244  and  added  a  Section  45.1-369.1 
to  the  Code  of  Virginia.  The  revisions 
relate  to  the  right  of  entry  and  right  to 
inspect  surface  coal  mining  and 
reclamation  operations.  The  amendment 
is  being  submitted  by  Virginia  to  comply 


with  revisions  to  the  Federal  regulations 
at  30  CFR  842.14  (47  FR  35635,  August  16. 
1982,  as  amended  at  48  FR  44781, 
September  30,  1983), 

OSM  is  seeking  comment  on  whether 
the  Virginia  proposed  amendment 
satisfies  the  criteria  for  approval  of 
State  program  amendments  at  30  CFR 
732.15  and  732.17  and  whether  the 
proposed  amendment  is  in  accordance 
with  SMCRA  and  no  less  effective  than 
the  Federal  regulations. 

III.  Procedural  Requirements 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507, 


List  of  Subjects  in  30  CFR  Part  946 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamalioo  Act  of  1977  (30 
use.  1201  etseq.]. 

Dated:  March  11, 1985. 
John  D.  Ward, 

Director.  Office  of  Surface  Mining. 

[FR  Doc.  85-6202  Filed  3-15-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lA-S-FRL-2797-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Michigan 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Reproposed  approval. 

summary:  USEPA  is  reproposing  to 
approve  a  revision  to  the  Michigan  State 
Implementation  Plan  (SIP)  for  Total 
Suspended  Particulates  (TSP)  as  it 
applies  to  the  General  Motors 
Corporation  (CMC)  Central  Foundry 
Division's  Saginaw  Malleable  Iron  Plant 
in  Saginaw  County.  The  plant  is  located 
in  a  secondary  TSP  nonattainment  area. 
On  July  18,  1984  (49  FR  29108),  USEPA 
cited  major  deficiencies  and  proposed  to 
disapprove  Consent  Order  No.  08-1983 
for  the  Saginaw  Malleable  Iron  Plant. 
During  the  30-day  public  comment 
period.  USEPA  received  significant 
submittals  which  addressed  and 
resolved  these  deficiencies.  This 
rulemaking  proposes  approval  on  the 
condition  that  the  State,  during  the 
comment  period  of  this  notice,  provides 
USEPA  with  opacity  test  results  for  the 
oil  quench  units  which  demonstrate  that 
the  opacity  limit  contained  in  the  order 
is  consistent  with  the  sources  mass 
limit. 

date:  USEPA  must  receive  comments  on 
or  before  April  17. 1985. 

addresses:  Written  comments  should 
be  sent  to:  Gary  Gulezian,  Chief. 
Regulatory  Analysis  Section,  Air  and 
Radiation  Branch  (5AR-26),  U.S. 
Environmental  Protection  Agency. 
Region  V.  230  South  Dearborn  Street, 
Chicago.  Illinois  60604. 

FOR  further  information  CONTACT: 

Toni  Lesser.  Regulatory  Analysis 
Section.  Air  and  Radiation  Branch 
{5AR-26).  U.S.  Environmental  Protection 
Agency.  230  South  Dearborn  Street, 
Chicago,  Illinois  60604,  (312)  886-6037. 
Please  submit  an  original  and  three 
copies  if  possible.  You  may  inspect 
copies  of  the  submittal  and  USEPAs 
evaluation  during  normal  business  hours 
at: 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Street. 
Chicago.  Illinois  60604 

Michigan  Department  of  Natural 
Resources.  Air  Quality  Division,  State 
Secondary  Government  Complex, 
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General  Office  Building,  7150  Harris 

Drive,  Lansing,  Michigan  48821. 
SUPPLEMENTARY  INFORMATION:  On  )uly 
27,  1983,  the  State  of  Michigan  submitted 
Consent  Order  No.  08-1983  for  the  CMC 
Central  Foundry  Division's  Saginaw 
Malleable  Iron  Plant,  as  a  revision  to  the 
Michigan  SIP  for  TSP.  The  Central 
Foundry  Division  operates  the  plant  in 
Saginaw  County,  which  is  located  in  a 
secondary  TSP  nonattainment  area. 

Consent  Order  No.  08-1983  amends 
control  strategy  provisions  of  a  previous 
State  Consent  Order  and  alteration 
thereto  (APC  No.  06-1980),  submitted  to 
USEPA  on  November  18,  1982,  and 
approved  on  August  15,  1983  (48  FR 
36818).  Specifically,  Consent  Order  No. 
08-1983  relaxes  the  opacity 
requirements  of  the  previous  federally 
approved  Consent  Order  No.  06-1980  as 
they  apply  to  the  six  oil  quench  facilities 
at  the  plant. 

The  previously  approved  Consent 
Order  and  its  alteration  (APC  No.  06- 
1980)  reflected  an  interim  and  final 
particulate  emission  limit  more  stringent 
than  Michigan's  Rule  336.1331:  extended 
the  final  date  of  compliance  with 
Michigan's  Rule  336.1301  for  opacity  on 
the  oil  quench  facilities  from  December 
31. 1982,  to  December  15, 1983,  which  is 
as  expeditiously  as  practicable  and 
before  the  July  31,  1985,  attainment  date 
for  the  secondary  TSP  National  Ambient 
Air  Quality  Standards  (NAAQS)  in 
Michigan.  Consent  Order  APC  No.  06- 
1980  contains  the  following  elements; 
(For  a  more  detailed  review,  see 
LiSEPA's  Technical  Support  Document 
(TSD)  dated  March  7, 1983) 

•  Establishes  a  mass  particulate  limit 
of  0.10  pounds  per  1.000  pounds  exhaust 
gases  for  direct  oil  quench  (DOQ)  units 
1,  2,  and  3  with  a  final  compliance  date 
of  January  1, 1982. 

•  Establishes  an  interim  mass 
particulate  limit  of  0.16  pounds  per  1,000 
pounds  exhaust  gases  for  harden  quench 
draw  (HQD)  units  1.  2,  and  3,  applicable 
from  January  1, 1982,  to  December  15, 
1983,  and  a  final  particulate  limit  of  0.10 
lbs.  per  1000  lb.  to  be  achieved  by 
December  15, 1983. 

•  Requires  the  company  to  submit  to 
the  State  agency  by  May  1, 1982,  a 
control  plan  and  compliance  schedule 
for  limiting  visible  emissions  from  all  oil 
quench  units  to  comply  with  Michigan 
Rule  336.1301. 

•  Extends  the  final  date  of 
compliance  with  Michigan's  Rule 
336.1301  for  opacity  on  all  oil  quench 
facilities  from  December  31, 1982.  k) 
December  15,  1983. 

The  current  Consent  Order  No.  08- 
1983  submitted  to  USEPA  on  July  27, 
1983.  provides  certain  changes  to  the 


previously  approved  Coiisc.'nt  Order  No. 
06-1980.  Although  the  new  order  does 
not  alter  the  mass  emission  limits  for  the 
six  quench  units,  it  provides  new 
opacity  limits  that  the  Slate  believes 
reflects  the  technology  that  the  plant  is 
currently  using  to  meet  the  mass  limits. 

On  July  18, 1984  (49  FR  29108).  USEPA 
proposed  to  disapprove  Consent  Order 
No.  08-1983  for  the  Saginaw  Malleable 
Iron  Plant,  citing  as  major  deficiencies: 
(1)  The  lack  of  an  adequate 
demonstration  that  attainment  and 
maintenance  of  the  National  Ambient 
Quality  Standards  (NAAQS)  for 
particulates  in  Saginaw  County  will  not 
be  jeopardized  by  the  relaxation  of 
emission  limitations,  and  (2)  the  lack  of 
concurrent  mass/opacity  tests  as  part  of 
a  justification  for  approval  of  alternative 
opacity  limits.  At  the  time.  EPA  believed 
that  the  new  technology  that  the  plant 
was  using  at  the  quench  units  would 
result  in  actual  emissions  increases  that 
could  jeopardize  timely  attainment  and 
maintenance  of  the  TSP  NAAQS.  During 
the  30-day  public  Qomment  period, 
USEPA  received  comments  from  the 
State  and  General  Motors  which 
addressed  the  deficiencies  USEPA  listed 
in  the  notice. 

USEPA  has  reviewed  the  public 
comments  and  data  sent  in  to  address 
the  deficiencies  outlined  in  the  July  18, 
1984,  rulemaking.  USEPA  considers  the 
following  issues  to  be  resolved  as 
indicated  (see  USEPA's  TSD  of  October 
2. 1984,  for  a  more  detailed  discussion  of 
these  is.sues); 

1.  Results  of  stack  tests  on  the  oil 
quench  units  after  control  by  fume 
incineration  shows  the  units  are  in 
compliance  with  the  mass  limit  of  0.10 
pounds  of  particulate  per  1000  pounds  of 
exhaust  gas.  Since  the  new  Consent 
Order  docs  not  relax  the  mass  emission 
limits  that  USEPA  previously  approved 
into  the  SIP  and  since  the  plant  has 
demonstrated  that  fume  incineration 
meets  those  limits,  the  Agency  no  longer 
believes  that  a  new  air  quality 
demonstration  is  necessary  to  support 
the  new  Consent  Order. 

2.  Based  on  information  submitted 
during  the  public  comment  period, 
USEPA  now  agrees  that  the  fire 
incidents  in  the  oil  quench  units  were 
confined  to  the  electrostatic  precipitator 
and  use  of  the  draw  furnaces  for  fume 
control  adequately  addresses  USEPA's 
concerns  about  the  potential  impact  of 
fire  incidents  on  air  quality. 

3.  USEPA  now  considers  the  State's 
evaluation  of  Reasonably  Available 
Control  Technology  (RACT)  for  the 
source  Jo  be  appropriate  Information 
provided  by  the  commcntors  has 
convinced  USEPA  that  the  "fume 
incineration"  system  can  meet  the  mass 


limits  that  USEPA  previously  approved 
as  refiecting  RACT.  Therefore,  the 
Agency  no  longer  needs  an  additional 
demonstration  that  fume  incineration 
represents  RACT  level  control  for  this 
source. 

As  indicated  above,  the  new  Consent 
Order  would  relax  the  opacity  limits  for 
the  quench  units.  USEPA  is  today 
reproposing  approval  of  Consent  Order 
No.  08-1983  for  the  Saginaw  Malleable 
Iron  Plant,  with  the  understanding  that 
the  State  of  Michigan  will  provide 
USEPA  with  field  data  of  recent  opacity 
readings  performed  on  the  direct  oil 
quench  and  the  HQD  units  to  dttcrmine 
the  approvability  of  the  proposed 
alternative  opacity  limit.  Opacity  data 
submitted  were  not  sufficient  for  USEPA 
to  make  a  determination  whether  the 
proposed  alternative  opacity  limits  are 
appropriate.  It  is  necessary,  therefore, 
that  new  opacity  measurements  shall  be 
conducted  on  the  direct  oil  quench  units 
and  the  HQD  units  to  support  the 
proposed  alternative-opacity  limits.  For 
the  opacity  test  to  be  acceptable,  it 
should  be  conducted  in  accordance  with 
USEPA's  Method  9.  and  the  operating 
parameters  of  the  quench  units  shall  be 
specific  lo  duplicate  the  conditions 
during  the  previous  mass  emission  test 
which  showed  compliance  with  the 
mass  particulate  limit. 

The  data  must  be  provided  during 
USEPA's  public  comment  period  on  their 
proposal.  If  the  State  fails  lo  submit  the 
necessary  data.  USEPA  will  go  forward 
with  a  final  disappro\al  notice. 

Under  Executive  Order  12292.  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  one  source.  In 
addition,  this  action  imposes  no 
additional  requirements  on  the  source. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Surfur 
oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

This  notice  is  issued  under  authority 
to  sections  110  and  172  of  the  Clean  Air 
Act,  as  amended  (42  US.C.  7410  and 
7502). 

Dated:  December  28. 1984. 
Valdas  V.  Adamkus. 
Regional  Administrator. 
[FR  Doc.  85-6346  Filed  3-15-85;  8:45  amj 
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40  CFR  Part  52 

lTN-015;  A-4-FRL-2799-21 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee; 
State  and  Memphis  Lead 
Implementation  Plans 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  On  August  7.  1984  (49  FR 
31416).  EPA  announced  its  disapproval 
of  the  regulatory  portions  of  the 
Tennessee  Stale  Implementation  Plan 
(SIP)  for  ledd  This  plan  is  applicable  to 
areas  of  thn  ?triie  not  governed  by  local 
agencies.  On  Ai.'sust  8,  1984,  (49  FR 
31686),  EPA  dp;  roved  the  lead  SIP 
which  Tennps>-  f  had  submitted  for 
Memphis/SheiL'v  County  (an  area  with  a 
local  agenc\ ).  but  disapproved  the 
plan's  new  source  review  portion.  These 
actions  were  m  keeping  with  an 
agreement  reached  with  the  Natural 
Resources  Defense  Council,  which  had 
previously  filed  suit  against  EPA 
regarding  lead  SIPs.  EPA  today  proposes 
to  remove  the  disapprovals  of  August  7 
and  8, 1984,  and  to  approve  both  the 
Memphis/Shelby  County  plan  and 
regulatory  portions  of  the  plan  for 
Tennessee  which  will  correct  the 
previous  deficiencies.  The  public  is 
invited  to  submit  written  comments  on 
the  proposal. 

DATE  To  be  considered,  your  comments 
must  reach  us  by  April  17, 1985. 
ADDRESSES:  Address  comments  to  Mr. 
Raymond  S.  Gregory,  EPA  Region  IV  Air 
Management  Branch,  345  Courtland 
Street,  NE.,  Atlanta.  Georgia  30365. 
Copies  of  the  materials  discussed  in  this 
notice  may  be  examined  at  EPA's 
Region  IV  office  and  at  the  following 
locations: 

Division  of  Air  Pollution  Control, 
Tennessee  Department  of  Public 
Health.  150  9th  Avenue,  North. 
Nashville,  Tennessee  37203. 
Memphis-Shelby  County  Health 
Department.  814  Jefferson  Avenue. 
Memphis,  Tennessee  38105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Raymond  S.  Gregory  at  the  EPA 
Region  IV  address  above,  telephone 
404/881-3286  (FTS  257-3286). 
SUPPLEMENTARY  INFORMATION:  On 
October  5,  1978  (43  FR  46246).  EPA 
promulgated  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  lead. 
Tennessee  and  Memphis/Shelby  County 
responded  to  the  requirements  of  section 
110(a)(1)  of  the  Clean  Air  Act  (the  Act) 
by  preparing  and  submitting  a  SIP  that 
EPA  has  determined  will  provide  for  the 
attainment  and  maintenance  of  the 


primary  and  secondary  lead  NAAQS 
(1.5  ug/m',  averaged  over  a  calendar 
quarter).  The  details  of  these  submittals 
and  EPA's  evaluation  are  contained  in 
the  Technical  Support  Document  and 
the  Administrative  Record  of  this 
proposed  rulemaking  which  are 
available  for  public  review  at  the  above 
EPA  Regon  IV  address. 

Statewide  Plan  Outside  Local  Program 
Areas  i 

The  regulatory  portions  of  the 
Tennessee  plan  were  rot  in  effect  at  the 
State  at  the  time  of  submittal  because 
the  Attorney  General  of  Tennessee  had 
not  yet  approved  them  (an  act  that  must 
take  place  before  regulations  can  take 
effect  in  Tennessee).  Accordingly,  to 
meet  the  terms  of  an  agreement  with  the 
Natural  Resources  Defense  Council, 
EPA  disapproved  the  regulatory  portions 
of  the  Tennessee  lead  SIP  on  August  7, 
1984.  (49  FR  31416)  on  the  ground  that 
they  were  not  enforceable  as  a  matter  of 
State  law,  and  announced  at  that  time 
that  the  Agency  would  propose  Federal 
regulations  needed  to  implement  the 
control  strategy  which  EPA  had 
approved.  EPA  was  informed  by  letter 
dated  November  14.  1984,  that  the 
Attorney  General  of  Tennessee  had 
approved  the  regulatory  measures 
necessary  to  implement  the  control 
strategy  for  the  Tennessee 
Implementation  Plan  for  lead.  These 
measures  became  State  effective  on 
December  5,  1984,  and  were  formally 
submitted  for  approval  on  December  5, 
1984. 

Accordingly,  EPA  today  proposes  to 
remove  the  existing  disapproval  of 
August  7. 1984  (49  FR  31416)  and  to 
approve  the  provisions  of  the  Tennessee 
Administrative  Code  Chapter  1200-3-22: 
Lead  Emission  Standards,  which  specify 
definitions,  specific  emission  standards 
for  existing,  new  and  modified  sources, 
source  sampling  requirements,  and  lead 
ambient  monitoring  requirements  that 
EP.A  deems  adequate  to  assure 
attainment  and  maintenance  of  the 
ambient  standard  for  lead  throughout 
the  area  of  the  State  agency's 
jurisdiction  (excluding  those  counties  for 
which  EPA  has  already  approved  lead 
plans,  i.e.,  Davidson.  Hamilton,  Knox, 
and  Shelby  Counties),  EPA  today  also 
proposes  to  approve  final  operating 
permits  submitted  by  the  State,  that 
create  specific  emission  limits 
applicable  to  existing  stationary  sources 
of  lead  (these  became  effective  on 
December  5.  1984)  for  the  following 
emission  points: 


(IJ  Tennessee  Chemical  Company, 
Highway  68.  Copperhill.  TN. 

(i)  Iron  Roasting  Plant.  Calcine 
Transfer  Operations  with  Dust 
Evacuation  System,  and  Scrubber 
Control  (Tennessee  Emission  Source 
Reference  No.  70-0004-02). 

(ii)  Iron  Roaster  =1  with  Fluid  Bed 
Coolers  and  Impingement  Scrubber 
(Tennessee  Emission  Source  Reference 
No.  70-0004-03). 

(iii)  Iron  Roaster  =2  with  Fluid  Bed 
Coolers  and  Impingement  Scrubber 
(Tennessee  Emission  Source  Reference 
No.  70-0004-04), 

(iv)  Iron  Roaster  =3  with  Fluid  Bed 
Coolers  and  Impingement  Scrubber 
(Tennessee  Emission  Source  Reference 
No.  70-0004-05). 

(v)  Copper  Smelter  Process:  Copper 
Concentrate  Roaster.  2  Electric 
Furnaces,  and  2  Converters  with 
Scrubber  Control  (Tennessee  Emission 
Source  Reference  .No.  70-0004-06). 

(vi)  Iron  Roaster  =4  with  Fluid  Bed 
Coolers  and  Impingement  Scrubber 
(Tennessee  Emission  Source  Reference 
No.  70-0004-08). 

(vii)  Liquid  SO^  Plant  Unit  "A" 
Process  Weight  Rate;  29,074  Ibs/hr 
Process  Emission  Source  008  (Tennessee 
Emission  Source  Reference  No.  70-0004- 
60). 

(viii)  Liquid  SOj  Plant  Unit  "B" 
Process  Weight  Rate:  43,611  Ibs/hr 
Process  Emission  Source  009  (Tennessee 
Emission  Source  Reference  No.  70-0004- 
61). 

(ix)  No.  5  Metallurgical  Acid  Plant 
Sulfuric  Acid.  Oleum.  Liquid  SO3 
Production  248.5  TPH  PWR  Process 
Emission  Source  007  (Tennessee 
Emission  Source  Reference  No.  70-0004- 
17). 

(x)  Metallurgical  Sulfuric  Acid  Plant 
=6  Double  Contact  Process  with  Mist 
Eliminators  740,800  Ibs/hr  PWR 
(Tennessee  Emission  Source  Reference 
No.  70-0004-21). 

(2)  Ross  Metal,  Inc.  100  North  Railroad 
Street.  Rossville.  TN. 

(i)  Secondary  Lead  Smelting 
Operations  (Tennessee  Emission  Source 
Reference  No.  24-0005401). 

(ii)  Nontraditional  Area  Sources 
(Tennessee  Emission  Source  Reference 
No,  24-0005401 . ) 

(3)  General  Smelting  and  Refining 
Company.  U.S.  Highway  31-A  College 
Grove.  TN. 

(i)  Secondary  Lead  Smelting  Furnaces, 
1  Reverbatory  Furnace.  2  Blast  Furnaces 
with  F'abric  Filter  Collectors  (Tennessee 
Emission  Source  Reference  No.  94-0002- 
03). 
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(ii)  3  Lead  Refining  Kettle-Type 
Furnaces  with  Scrubber  Control 
(baghouse  backup)  and  Associate 
Casting  Operations  In-Process  Fuel:  Gas 
(Tennessee  Emission  Source  Reference 
No.  94-0002-01). 

(iii)  Nontraditional  Area  Source 
(Tennessee  Emission  Source  Reference 
No.  94-0002-04). 

Shelby  County 

In  approving  the  lead  SIP  for  Shelby 
County  on  August  8. 1984,  (49  FR  31686) 
F.PA  noted  that  the  local  agency's 
regulations  were  deficient  in  that  they 
did  not  define  a  major  source  of  lead  as 
one  emitting  five  tons  per  year  or  more 
of  the  pollutant,  and  announced  that 
EPA  would  promulgate  federal 
regulations  to  remedy  this  deficiency.  In 
addition,  the  Supplementary  Information 
portion  of  the  notice  of  August  8. 1984, 
(49  FR  44686),  EPA  noted  that: 

the  Memphis/Shelby  County  regulations  do 
not  require  preconstruction  review  of  new 
sources  of  lead  emitting  five  or  more  Ions  of 
le«d  per  year  or  modifica lions  of  lead  point 
source  that  emit  0.6  or  more  tons  of  lead  per 
year. 

The  regulatory  portion  of  the  August  8. 
1984,  notice  failed  to  address  the 
deficiency  associated  with  the 
modincation  of  lead  point  sources.  The 
action  being  proposed  today  addresses 
both  deficient  areas  in  the  Memphis/ 
Shelby  County  plan  by  proposing  to 
remove  the  previous  disapproval  of 
August  8, 1984,  and  to  approve  a 
commitment  by  Memphis/Shelby 
County  to  review  new  sources  of  lead 
and  modifications  to  lead  sources 
according  to  EPA  guidance.  This 
commitment  by  Memphis-Shelby  County 
was  made  in  a  letter  dated  December  20. 
1984.  Memphis/Shelby  County  has 
committed,  pursuant  to  State  new 
source  review  authority,  to  subject  new 
sources  of  lead  with  potential  emissions 
of  five  tons  per  year  or  more  to  new 
source  review  requirements. 
Additionally,  a  commitment  has  been 
made  to  subject  any  lead  source  which 
make  a  modification  resulting  in  a 
potential  net  increase  of  0.6  tons  per 
year  of  lead  to  new  source  review 
requirements.  These  commitments  by 
Memphis/Shelby  County  conform  to 
EPA  guidance  dated  July  1983.  entitled 
"Updated  Information  on  Approval  and 
Promulgation  of  Lead  Implementation 
Plans." 

Action 

EPA  today  proposes  to  remove  the 
existing  disapproval  (49  FR  31686)  and 
to  approve  the  Memphis/Shelby  County 
lead  plan.  Today  EPA  is  also  proposing 
to  remove  the  existing  disapproval  (49 
FR  31416)  and  to  approve  the  lead 


regulations  for  the  State  of  Tennessee 
(Chapter  1200-3-22.  Lead  Emission 
Standards)  as  well  as  source  specific 
permits  for  the  three  lead  sources  under 
their  jurisdiction.  The  public  is  invited  to 
participate  in  this  rulemaking  by 
submitting  written  comments  on  the 
proposal. 

Under  5  U.S.C.  section  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Section  110  of  the  Clean  Air  Act  (42  U.S.C. 
7410)) 

Dated:  January  31.  1985. 
Charles  R.  Jeter, 
Refiipnal  Administrator. 
|FR.  Doc  85-6355  Filed  3-15-85;  8:45  am) 
BiLUMO  cooc  uao-so-y 


40  CFR  Part  81 

IDocket  No.  107PA-19SA-3-FRL-2799-31 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Proposed 
Approval  of  Redeslgnation  of 
Attainment  Status  for  the 
Commonwealth  of  Pennsylvania 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  announces  EPA's 
proposed  approval  in  changing  the  air 
quality  designation  for  Area  *  8  within 
Allegheny  County.  Pennsylvania  from 
"Does  Not  Meet  Primar»'  Standards"  to 
"Does  .Not  Meet  Secondary  Standards" 
for  Total  Suspended  Particulates  (TSP). 

This  change  is  based  on  eight 
consecutive  calendar  quarters  of  air 
quality  data  showing  primary 
attainment. 

DATES:  Comments  must  be  submitted  on 
or  before  April  17. 1985. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Glenn  Hanson,  at 
the  EPA,  Region  III  address  shown 
below.  Copies  of  the  request  for 
redesignation  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 
U.S.  Environmental  Protection  Agency. 

Region  III.  Air  Programs  Branch. 

Curtis  Building — 6th  &  Walnut  Streets, 

Philadelphia.  PA  19106,  Attn:  Patricia 

Gaughan  (3AM11) 
Bureau  of  Air  Quality  Control. 

Pennsylvania  Department  of 

Environmental  Resources,  Fulton 


Bank  Building.  Third  and  Locust 
Streets,  Harrisburg.  PA  17120.  Attn: 
Gary  L  Triplet! 
Allegheny  County  Health  Department. 
Bureau  of  Air  Pollution  Control,  301 
Thirty-Nmth  Street.  Pittsburgh,  PA 
15201.  Attn:  Roger  C.  Westman 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  C.  Giuranna  at  the  EPA  Region 
III  address  shown  above  or  telephone 
(215)  597-9189. 

SUPPLEMENTARY  INFORMATION:  I'he 

Pennsylvania  Department  of 
Environmental  Resources  has  submitted 
to  the  U.S.  Environmental  Protection 
Agency  (EPA)  a  request  for 
redesignation  of  Area  »  6  wilhm 
Allegheny  County  to  "Better  Than 
National  Standards"  for  TSP  under 
section  107  of  the  Clean  Air  Act  and  40 
CFR  Part  81.  Area  «  8  is  part  of  the 
Southwest  Pennsylvania  Intrastate  Air 
Quality  Control  Region  (AQCR).  It  is  a 
three  mile  wide  strip  along  the 
Monongahela  River  Valley  within  a 
perpendicular  distance  two  miles  east  of 
the  center  line  of  the  river  and  one  mile 
west  of  the  center  line  of  the  river, 
between  the  Mansfield  Bridge  at 
Dravosburg  and  the  Westmoreland 
County  Line. 

The  air  quality  data  for  the  first 
quarter  of  1982  through  the  fourth 
quarter  of  1983  from  Allegheny  County's 
two  monitoring  sites  in  Area  ^8.  named 
Clairton  2  and  Liberty,  show  no 
violations  of  the  primary  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  TSP.  However,  two 
cxceedances  of  the  secondary  24-hr.  TSP 
,\AAQS  were  recorded.  This  constitutes 
a  violation  of  the  secondary  24-hour 
NA.AQS  for  TSP.  After  consultation  with 
the  Allegheny  County  Bureau  of  Air 
Pollution  Control  it  was  determined  that 
Area  ^8  should  be  redesignated  from 
"Does  Not  Meet  Primarj'  Standards"  to 
"Does  Not  .Meet  Secondary  Standards  " 

A  significant  contributor  to  past 
Violations  of  the  primary  TSP  N.\.'\QS's 
is  the  coke  production  facility  in 
Clairton.  Pennsylvania.  During  1982  and 
1983,  coke  production  was  less  than 
previous  years  when  primary  TSP 
violations  has  ocurred.  However,  during 
1962  and  1983,  two  important  TSP 
t:ontrol  measures  were  implemented  in 
this  area.  First,  since  January,  1982. 
Sections  521  through  528  of  Article  XX 
of  the  Allegheny  County  Code.  "Air 
Pollution  Control",  have  been  in  effect. 
These  regulations  regulate  TSP  fugitive 
emissions  in  TSP  nonattainment  areas 
such  as  Area  «8.  Secondly,  coke 
pushing  control  systems  (Halcon  cars) 
have  been  installed  at  the  coke  oven 
batteries  to  capture  and  clean  TSP 
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pushing  emission;  the  overall 
availability  of  control  for  these  systems 
in  1983  was  72.3%.  EPA's  evaluation  of 
these  programs  is  that  reduced  TSP 
ambient  levels  are  attributable,  in  part, 
to  the  implementation  of  these  control 
programs.  It  is  also  recognized  that 
lower  production  rates  at  the  coke 
producing  facility  at  Clairton  have  also 
contributed,  in  some  degree,  to  reduced 
TSP  levels.  However,  the  approved  and 
implemented  SIP  demonstrates 
attainment  of  the  primary  TSP  standard 
even  with  the  coke  batteries  in 
operation.  The  implemented  controls  are 
sufficient  in  themselves  to  bring 
attainmi'nt  of  the  standard  and. 
combined  with  the  monitoring  data, 
make  this  an  approvable  redesignation. 

Because  of  the  concern  that  increased 
coke  production  may  cause  recurrences 
of  violations  of  the  primary  TSP 
NAAQS's.  the  Allegheny  County  Bureau 
of  Air  Pollution  Control,  in  a  letter  dated 
September  17. 1984.  committed  to 
request  that  EPA  redesignate  Area'*8  to 
primary  TSP  nonattainment  in  the  event 
that  primary  TSP  NAAQS's  are 
exceeded  in  the  future.  Should  future 
violations  of  the  primary  TSP  N.AAQS's 
occur,  upon  the  request  of  the  Bureau  of 
Air  Pollution  Control.  EPA  will  propose 
to  redesignate  Area  =^8To  "Does  Not 
Meet  Primary  Standards  "  for  TSP. 

EPA  is  proposing  approval  of  this 
redesignation  request  based  upon  the 
requirements  for  Section  107 
redesignations.  EP.A  has  determined  that 
these  requirements  have  been  satisfied. 
Futhermore.  EPA  has  examined  the  air 
quality  data  collected,  during  the  8 
quarters,  from  the  sites  used  to 
demonstrate  primary  attainment  and 
found  that  the  data  was  collected  in 
accordance  with  all  EPA  monitoring  and 
data  collection  requirements. 

Therefore,  EPA  is  proposing  to  change 
the  Section  107  attainment  status 
designation  for  Area  ^^8  within 
Allegheny  County  to  "Does  Not  Meet 
Secondary  Standards"  for  TSP. 

The  public  is  invited  to  submit,  to  the 
EP.A  Region  III  address  stated  above, 
comments  on  whether  the  proposed 
redesignation  should  be  approved.  The 
Administrator's  decision  to  approve  or 
disapprove  the  proposed  redesignation 
will  be  based  on  the  comments  received 
and  on  a  determination  of  whether  the 
amendments  meet  the  requirements  of 
Section  107  of  the  Clean  Air  Act. 

The  Oifice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  5  U.S  C.  section  605(b)n)  the 
Administrator  has  certii'icd  that  the 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  (See  46  PR 
8709).  j 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas.  Intergovernmental 
relations. 

Authority:  Section  107  of  the  Clean  Air  Act 
(42  U.S.C.  7407). 

Dated:  |anuary  9.  19H5. 
Stanley  Laskowski, 
A  cting  Regional  A  dministrator. 
|FR  Doc.  8,5-6.3,54  Filed  3-15-a5;  8:45  am| 

BILLING  CODE  6560-SO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  124       1 

Grants  for  Hospital  Construction  and 
Modernization;  Federal  Right  of 
Recovery  and  Waiver  of  Recovery 

agency:  Public  Health  Service,  HHS. 
action:  Notice  of  proposed  rulemaking. 

summary:  As  a  result  of  recent 
amendments  to  sections  609  and  1622  of 
the  Public  Health  Service  Act.  the  Public 
Health  Service  proposes  to  amend  its 
regulations  to  provide  for  (1)  written 
notification  to  the  Secretary  when  a 
grant-assisted  hospital  is  sold  or  no 
longer  used  as  a  health  facility  eligible 
for  a  grant  under  Title  VI  or  XVI  of  the 
Act,  (2)  waiver  of  the  Government's 
right  of  recovery  under  certain 
circumstances,  and  (3)  interest  on 
recovery  amounts. 

DATE:  Comments  on  the  proposed  rules 
must  be  received  on  or  before  April  17. 
198,5. 

ADDRESS:  Address  comments  in  writing 
to:  Richard  R.  Ashbaugh,  Assistant 
Surgeon  General.  Acting  Associate 
Director  for  Health  Facilities.  Bureau  of 
Health  Maintenance  Organizations  and 
Resources  Development.  5600  Fishers 
Lane,  Room  11-03,  Rockville,  Maryland 
20857.  ATTN:  Lynn  Rothberg. 

Comments  will  be  available  for  public 
inspection  in  Room  ll.A-lO  at  the 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  Maryland  20857  on  Monday 
through  Friday  of  each  week  from  8;30 
a.m.  to  5:00  p.m.  (301-443-3466). 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Rothberg,  (301  ]  443-3466. 
SUPPLEMENTARY  INFORMATION:  Section 
2381  of  the  Deficit  Reduction  Act  of  1984 
(Pub.  L.  98-369)  amended  sections  609 
and  1622  of  the  Public  Health  Service 
Act  (42  U.S.C.  291  i,  300s-la).  These 
sections  provide  for  recovery  of  funds 


by  the  United  States  when  a  health  care 
facility  that  was  constructed  with  the 
aid  of  a  grant  under  Title  VI  (the  Hill- 
Burton  Act)  or  XVI  of  the  Public  Health 
Service  Act  is.  within  20  years  after  the 
completion  of  the  grant-assisted 
construction,  transferred  to  an  entity 
that  would  not  have  beenTjualified  to 
receive  a  grant.  The  sections  also 
provide  for  recovery  of  funds  where, 
within  the  same  20-year  period,  an 
assisted  facility  "ceases  to  be"  a  health 
facility  with  respect  to  which  a  grant 
could  have  been  made.  In  either  case, 
the  sections  establish  the  amount  to  be 
recovered  as  the  Federal  proportionate 
share  of  the  value  of  the  facility  at  the 
time  it  is  transferred  or  ceases  to  be  an 
eligible  entity.  The  right  of  recovery  can 
be  exercised  against  either  the 
transferor  or  the  transferee  of  a  facility 
or,  in  the  case  of  a  facility  that  has 
ceased  to  be  an  eligible  entity,  e.g., 
where  a  health  care  facility  is  closed, 
against  its  owners. 

The  amendments  to  sections  609  and 
1622 — while  continuing  the  basic 
recovery  provisions— make  certain 
significant  changes  which  may  be 
summarized  as  follows: 

(1)  The  transferor  of  an  assisted 
facility  must  provide  written  notice  to 
the  Secretary  of  a  sale  or  transfer  within 
10  days  of  the  sale  or  transfer. 

(2)  The  owner  of  an  assisted  facility 
the  use  of  which  is  changed  must 
provide  written  notice  to  the  Secretary 
within  10  days  of  the  change  of  use. 

(3)  For  facilities  that  take  longer  than 
180  days  from  the  date  of  the  change  of 
status  to  agree  to  a  recovery  amount, 
interest  will  accrue  on  the  eventual 
recovery  amount  beginning  180  days 
after  receipt  of  the  required  notice  by 
the  Secretary,  and  ending  when  the 
recovery  amount  is  collected. 

(4)  For  facilities  that  fail  to  notify  the 
Secretary  of  a  change  in  status  (sale, 
transfer,  or  change  of  use)  within  10 
days  of  the  change,  interest  will  begin  to 
accrue  on  the  date  of  the  change  of 
status. 

(5)  In  the  case  of  facilities  which 
changed  status  before  the  date  of 
enactment  of  Pub.  L.  98-369  (July  18, 
1984).  interest  would  begin  to  accrue  30 
days  after  enactment  (August  17,  1984), 
but  in  no  case  earlier  than  180  days  from 
the  date  of  the  change  of  status 
regardless  of  when  the  facility  notified 
the  Secretary  of  the  change. 

(6)  A  proprietary  entity  that  acquires 
an  assisted  facility  may  be  granted  a 
waiver  of  the  recovery  by  the  Secretary 
if  the  entity  establishes  an  irrevocable 
tcust  in  accordance  with  the  statute  that 
pays  for  medical  care  delivered  to 
persons  unable  to  pay  in  accordance 
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with  the  facility's  uncompensated 
service  obligation  under  42  CP'R  Part  124 
subpart  F.  The  trust  must  be  established 
in  an  amount  equal  to  the  greater  of  (a) 
twice  the  amount  of  the  remaining 
uncompensated  care  obligation  of  the 
facility  or  (b)  the  amount  that  would 
have  been  due  under  recovery. 

The  regulations  set  forth  below  would 
implement  sections  609  and  1622.  as  so 
amended,  by  adding  a  new  subpart  H  to 
F'artl24ofTitle42.  CFR, 

Section  124.701  provides  that  the 
provisions  of  subpart  H  apply  not  only 
to  facilities  assisted  under  Titles  VI  and 
XVI  of  the  Pubic  Health  Service  Act  but 
also  were  facilities  have  been  funded  by 
the  Secretary  under  certain  other 
Federal  statutes  which  incorporate  the 
requirements  of  Title  VI. 

Section  124.702  sets  out  the  dennitions 
that  are  used  throughout  the  subpart. 
while  other  terms  used  in  only  one 
section  are  defined  in  that  particular 
section. 

The  Federal  right  of  recovery 
described  above  is  set  out  in  section 
124.703. 

Section  124.704  would  implemenmt 
the  amendment  requiring  that  the 
Secretary  be  notified  of  a  sale  or 
transfer  of  a  hospital  or  a  "cease  to  be" 
situation.  This  section  explains  the  most 
common  "cease  to  be"  circumstances: 
(1)  When  a  hospital  is  closed  or  no 
longer  operated  as  a  health  care  facility 
and  (2)  where  the  owner  of  the  hospital 
permits  an  entity  which  is  not  a  public 
or  not-profit  entity  to  assume  control 
over  and  operate  the  hospital.  The 
Department  has  clarified  that  the  test  for 
assumption  of  operation  lies  in  whether 
a  for-profit  entity  assumes  policy  control 
over  the  facility.  The  Departn>ent  does 
not  question  the  use  of  manage;nent 
contracts  provided  that  the  public  or 
non-profit  entity  retains  overall  policy 
control  in  such  key  areas  as  admissions, 
charges  and  selection  of  services  to  be 
offered.  In  fact,  the  Department  believes 
that  a  skilled  management  firm  can 
develop  a  high  level  of  administrative 
efficiency  for  a  health  care  facility,  thus 
supporting  the  provision  of  quality 
health  care  and  community  services  as 
well  as  cost  containment  efforts. 
Requirements  for  the  content  of  a  legally 
effective  notice  are  provided  in 
paragraph  (b)  of  §  124.704  which,  among 
other  things,  requires  the  submission  of 
sales  contracts,  lease  agreements  or 
other  documents  pertinent  to  the  event 
giving  rise  to  the  notice,  together  with 
the  information  necessary  to  enable  the 
Secretary  to  calculate  an  initial  recovery 
amount. 

Following  a  recitation  of  the  statutory 
formula  for  calculating  the  recovery, 
§  124.705  sets  forth  the  methods  that 


would  be  utilized  to  deermine  the  value 
of  the  facility  at  the  time  it  changes 
status.  The  Department  proposes  to  use 
the  "transaction  value"  in  each  instance 
of  an  arms-length  sale  or  transfer  of  a 
facility — i.e.,  the  sale  price  in  the  event 
of  a  sale  and.  in  the  case  of  a  lease,  the 
value  of  the  lease  plus  the  residual  value 
of  the  facility  when  the  lease  terminates. 
The  transaction  value  would  be 
adjusted  to  reflect  the  transfer  of  assets 
or  assumption  of  liabilities  associated 
with  the  transaction. 

In  the  absence  of  an  arms-length  sale 
or  lease  cr  if  the  information  necessary' 
to  establish  a  transaction  value  is  not 
provided  in  a  timely  manner,  the 
Department  would  use  a  depreciated 
reproduction  value  of  the  facility  using 
construction  cost  indexes  or  current 
costs  per  square  foot  for  construction. 

The  interest  calculation  established 
by  the  amendment  is  set  out  in  §  124.706. 
This  section  would  also  provide  for 
waiver  of  interest  charges  which  result 
from  delays  caused  solely  by  the 
Department. 

The  provisions  of  §  124.707  would 
implement  the  amendment  which 
authorizes  the  Secretary  to  waive  the 
recovery  rights  of  the  United  States  in 
the  case  of  a  transfer  of  a  facility  to  a 
proprietary  entity  where  the  Secretary 
determines  that  the  transferee  (1)  has 
established  an  irrevocable  trust  in  an 
amount  equal  to  the  greater  of  twice  the 
amount  of  the  facility's  remaining 
obligation  under  its  uncompensated 
services  assurance  or  the  amount  the 
United  States  otherwise  would  be 
entitled  to  recover  and  (2)  will  meet  its 
community  service  assurance.  It  is  noted 
that  the  regulations  governing  the 
community  service  obligation,  subpart  G 
of  Part  124,  place  no  durational  limit  on 
that  obligation. 

The  procedures  for  obtaining  the 
waiver,  as  proposed  in  §  124.707(b), 
would  provide  that  within  30  days  after 
receiving  the  information  necessary  to 
enable  it  to  make  an  initial  calculation 
of  the  recovery  amount,  the  Department 
would  send  a  letter  to  the  new  owner  of 
a  facility  which  would  contain  the 
recovery  amount  as  well  as  twice  the 
remaining  uncompensated  care 
obligation  of  the  facility.  The  owner 
would  have  60  days  to  notify  the 
Department  of  either  its  acceptance  of 
the  waiver  based  upon  the  amounts 
calculated  by  the  Department,  its 
alternative  determination  of  the 
calculated  amounts  or  that  it  doej  not 
seek  the  waiver.  Where  the  owner 
disagrees  with  the  Department's 
determination,  the  Department  will 
consider  the  alternative  presented  and 
reach  its  final  conclusion  on  either  a 
recovery  amount  or  the  uncompensated 


care  obligation  30  days  after  receiving 
that  response.  The  owner  of  the  facility 
will  then  be  given  30  days  to  accept  or 
reject  the  waiver. 

Section  124.707(b)  would  provide  that 
during  the  procedure  established  for 
securing  the  waiver,  failure  by  the 
transferee  to  respond  in  a  timely  manner 
will  be  considered  by  the  Department  an 
election  either  not  to  seek  or  not  to 
accept  the  waiver. 

Paragraph  (e)  of  §  124.707  also 
provides  for  the  establishment  of  the 
irrevocable  trust  by  the  transferee 
within  60  days  of  its  acceptance  of  the 
waiver.  The  proposal  provides  for 
Departmental  approval  of  the  trust 
documents  and  some  minimum 
restrictions  and  requirements  for  the 
trust.  While  the  trust  must  be 
established  by  the  transferee,  there  is  no 
restriction  on  who  may  capitalize  the 
trust,  reflecting  the  frequent  practice  of 
a  seller  obligating  itself  to  pay  the 
recovery  as  part  of  the  transaction. 

As  provided  by  the  amendment,  the 
corpus  and  income  of  the  trust  must  be 
used  only  to  pay  for  uncompensated 
services.  The  Department  considers 
reasonable  costs  associated  with 
establishing  and  administering  the  trust 
and  expenses  associated  with  the 
independent  audit  of  uncompensated 
care  accounts  under  §  124.707(b]  as 
properly  associated  with  the  provision 
of  uncompensated  services  at  the 
facility  and  therefore  chargeable  to  the 
tust.  Under  the  regulation. 
uncompensated  care  delivered  in 
accordance  with  subpart  F  between  the 
change  in  status  date.  i.e.  the  "then 
date",  and  the  establishment  of  the  trust 
would  properly  be  collected  from  the 
trust. 

The  Department  will  be  monitoring 
the  delivery  of  uncompensated  care 
payable  from  the  trust  under  the 
provision  of  subpart  F  Thus.  |  124.709 
would  provide  a  procedure  for 
withdrawal  of  the  waiver  upon  failure  of 
the  recipient  to  properly  carry  out  its 
obligations.  The  section  would  provide 
for  withdrawal  after  notification  of 
noncompliance  and  failure  by  the 
recipient  to  take  corrective  action  within 
a  reasonable  time.  In  any  instance 
where  a  waiver  was  withdrawn,  the 
Department  would  seek  recovery  of  the 
Federal  share  plus  interest  for  the  period 
of  noncompliance  that  resulted  in  the 
recision  of  the  waiver. 

The  Secretary's  waiver,  for  good 
cause,  of  the  reco\  ery  rights  arising 
under  §  124.7031b]  was  continued  in 
sections  609  and  1622  of  the  PHS  Act. 
This  waiver  continues  to  be  distinct  and 
separate  from  the  waiver  added  by  the 
recent  amendments.  The  good  cause 
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waiver  is  described  under  §  124.706  of 
(his  proposal. 

Executive  Order  12291 

E.0. 12291  requires  that  a  regulatory 
impact  analysis  be  prepared  for  major 
rules,  which  are  defined  in  the  order  as 
any  rule  that  has  an  annual  effect  on  the 
national  economy  of  $100  million  or 
more,  or  certain  other  economic  effects. 
The  Secretary  concludes  that  these 
regulations  are  not  major  rules  within 
the  meaning  of  the  Executive  Order, 
because  they  will  not  have  an  effect  on 
the  economy  of  $100  million  or  more  or 
otherwise  meet  the  threshold  criteria. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
Government  to  anticipate  and  reduce 
the  impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  proposed  rule  with  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities"  and  initial 
analysis  must  be  prepared  describing 
the  proposed  rule's  impact  on  small 
entities.  During  FY  1984,  the  Bureau  of 
Health  Maintenance  Organizations  and 
Resources  Development  recovered 
approximately  $5.2  million  from  13 
facilities.  Assuming  that  a  10  percent 
interest  charge  provision  had  been  in 
effect  during  the  year,  the  additional 
costs  to  the  hospitals  would  have  been 
S.tOO.000  in  the  aggregate  and 
approximately  $38,500  for  an  average 
hospital.  This  sum  is  less  than  the 
threshold  of  1  percent  of  average 
hospital  revenues  of  8  million  dollars 
and  thus  would  not  represent  a 
"significant"  impact. 

The  regulation  also  includes  a  new 
option  which  permits  facilities  to 
establish  an  irrevocable  trust.  Since  the 
establishment  of  the  trust  is  at  the 
hospitals  discretion,  use  of  this 
mechanism  will  be  used  when  it  is  in  the 
hospital's  best  interest.  Given  the 
amounts  involved,  such  savings  will  not 
be  substantial  in  relation  to  hospital 
revenues.  In  any  case,  thest;  impacts  are 
required  by  the  terms  of  the  staMite  and 
do  not  result  from  this  regulation. 

Therefore,  the  Secretary  hereby 
certifies  that  an  initial  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

Sections  124.704  and  124.707  contain 
information  collection  requir(;m.ents.  As 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  we 
will  submit  a  copy  of  this  proposed  rule 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  information 


collection  requirements  should  direct 
them  to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB.  Room  3208. 
New  Executive  Office  Building, 
Washington,  D.C.  20503:  Attention:  Fay 
S.  ludicello. 

List  of  Subjects  in  42  CFR  Part  124 

Grant  programs-health.  Health 
facilities.  Low  income  persons. 

Accordingly,  the  Department  of 
Health  and  Human  Services  proposes  to 
add  a  new  Subpart  H  to  42  CFR  Part  124 
as  set  forth  below. 

Dated:  De<:.>mher  18.  W84. 
lames  F.  Dickson  III, 
A  ssistant  Secretary  for  Health. 

Approved:  February  8, 1985. 
Margaret  M.  Heckler, 
Secretary. 


PART  124— MEDICAL  FACILITY 
CONSTRUCTION  AND 
MODERNIZATION 


Subpart  H — Recovery  of  Grant  Funds 

S.'... 

124.701  Applicability. 

124.702  Definitions. 

124.703  Federal  right  of  recovery. 

124.704  Notification  of  sale,  transfer,  or 
change  of  use. 

124.705  Amount  of  recovery. 

124.706  Calrulalion  of  Interest. 

124.707  Waiver  of  recovery  where  facility  is 
sold  or  transferred  to  proprietary  entity. 

124.708  Waiver  of  recovery — good  cause  for 
other  use  of  facility. 

124.709  Withdrawal  of  waiver. 

Authority:  The  provisions  of  this  subpart  H 
are  issued  under  section  609  and  1622  of  the 
Public  Health  Service  Act  as  amended  98 
Rial  112  (42  U.S.C.  291i  and  30fls-la|. 

§  124.701     Applicability. 

The  provisions  of  this  subpart  apply 
to  f.icilities  with  respect  to  which  grant 
funds  were  paid  for  construction  or 
modernization — 

(a)  Under  Title  VI  or  XVI  of  the  Public 
Health  Service  Act;  or 

(b)  Pursuant  to  the  uuthurity  of  the 
Secretary  under  any  of  the  following 
statutes: 

(1)  The  Public  Works  Acceleration 
Act  of  1962.  Pub.  L.  87-6.58  (42  U.S.C. 
2641  et  seq.) 

(2)  The  District  of  Columbia  Medical 
Facilities  Construction  Act  of  1968.  82 
Stat.  631  (Pub.  L  90^157) 

(3)  The  Appalachian  Regional 
Developm.ent  Act  of  1965.  as  amended 
(40  U.S.C.  App.). 


§  124.702    Oeflnitions.| 

As  used  in  this  subpart — 
"Act"  means  the  Public  Health 
Service  Act. 


"Department"  means  the  Department 
of  Health  and  Human  Services. 

"Expected  useful  life  "  means  the 
period  of  time  during  which  the 
structure  may  reasonably  be  expected  to 
perform  the  function  for  which  it  was 
designed  or  intended. 

"Facility"  means  a  facility  with 
respect  to  which  grant  funds  were  paid 
under  any  of  the  authorizations  listed  in 
S  124.701. 

"Nonprofit",  as  applied  to  any  facility, 
means  a  facility  that  is  owned  and 
operated  by  one  or  more  nonprofit 
corporations  or  associations  no  part  of 
the  net  earnings  of  which  inures,  or  may 
lawfully  inure,  to  the  benefit  of  any 
private  shareholder  or  individual. 

"Secretary"  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority  involved 
has  been  delegated. 

"State  agency"  means  (1)  in  the  case 
of  a  facility  with  respect  to  which  a 
grant  was  made  under  Title  VI  of  the 
Public  Health  Service  Act  or  any  of  the 
statutes  listed  in  §  124.701(b),  the  State 
agency  designated  pursuant  to  section 
604  of  the  Public  Health  Service  Act  or 
its  successor  agency,  and  (2)  in  the  case 
of  a  facility  with  respect  to  which  a 
grant  was  made  under  Title  XVI  of  the 
Public  Health  Service  Act,  the  State 
health  planning  and  development 
agency  designated  pursuant  to  Title  XV 
of  the  Public  Health  Service  Act. 

"Then  value  "  means  the  value  of  the 
facility  on  the  date  the  facility  is  sold, 
transferred  or  ceases  to  be  used  for  a 
permissible  use  as  described  in  §  124.704 

§  124.703    Federal  right  of  recovery. 

(a)  If  any  facility  is  at  any  time  within 
20  years  after  the  completion  of  the 
grant-assisted  construction  or 
modernization  sold  or  transferred  to  any 
entity  which  is  either  not  qualified  for  a 
grant  under  the  statute  pursuant  to 
which  the  grant  was  awarded  or  not 
approved  as  a  transferee  by  the  State 
agency,  the  United  States  shall  be 
entitled  to  recover  from  any  transferor 
or  transferee  of  the  facility  an  amount 
determined  in  accordance  with  this 
subpart. 

(b)  If  any  facility  at  any  time  within  20 
years  after  the  completion  of  the  grant- 
assisted  construction  or  modernization 
ceases  to  be  a  public  or  other  non-profit 
facility  that  would  have  been  eligible  for 
a  grant  under  the  statue  pursuant  to 
which  the  grant  was  awarded,  the 
United  States  shall  be  entitled  to 
recover  from  the  owners  of  the  facility 
an  amount  determined  in  accordance 
with  this  subpart. 
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§  124.704    Notification  of  sale,  transfer,  or 
change  of  use. 

(a)  The  transferor  of  a  faciUty  that  is 
sold  or  transfered  as  described  in 

§  124.703(a),  or  the  owner  of  a  facility 
which  ceases  to  be  a  public  or  other 
nonprofit  facility  as  described  in 
§  124.703(b).  shall  provide  the  Secretan,' 
written  notice  of  such  sale,  transfer,  or 
other  change  not  later  than  10  days  after 
the  date  on  which  the  sale,  transfer,  or 
change  occurs. 

(1)  "Transfer."  For  purposes  of  this 
subpart,  a  transfer  occurs  when  a 
facility  is  leased  to  another  entity. 

(2)  "Cease  to  be."  For  purposes  of  this 
subpart, 

(i)  A  facility  "ceases  to  be"  a  facility 
for  which  a  grant  could  have  been  made 
under  the  statute  pursuant  to  which  the 
grant  was  awarded  when  it  is  no  longer 
operated  as  such  a  facility;  and 

(ii)  A  facility  "ceases  to  be  a  nonprofit 
facility"  when  an  entity  that  is  not  a 
public  or  other  non-profit  corporation  or 
association  assumes  management 
responsibilities  with  respect  to  the 
facility  which,  in  the  Secretary's 
.judgment,  are  so  pervasive  as  to 
constitute  operation  of  the  facility.  In 
making  that  judgment,  the  Secretary  will 
consider  such  factors  as  the  degree  of 
control  granted  to  the  managing 
organization  over  patient  admission, 
policy  over  determination  of  what 
services  will  be  provided,  and  policy 
over  charges  for  services  provided  in  the 
facility. 

(b)  Content  ofA'otice  The  notice 
required  by  paragraph  (a)  of  this  section 
shall  be  sent  to  the  Secretary  by 
certified  mail,  and  shall  contain  or  be 
accompanied  by 

(1)  The  date  of  the  sale,  transfer,  or 
other  event  that  gives  rise  to  the  notice; 

(2)  Copies  of  any  sales  contracts, 
lease  agreements,  management 
contracts  or  other  documents  pertinent 
to  the  event  giving  rise  to  the  notice; 

(3^  A  statement  identifying  the  amount 
and  date  of  each  grant,  the  statute  under 
which  each  grant  was  awarded,  and  the 
date  on  which  the  grant-assisted 
construction  was  completed:  and 

(4)  Estimates  of  current  assets,  current 
liabilities,  book  value  of  equipment,  the 
expected  value  of  land  on  the  new 
owner's  books,  and  the  remaining 
depreciation  for  all  fixed  assets 
involved  in  the  transaction  calculated 
on  a  straight  line  basis  using  commonly 
adopted  expected  useful  lifetimes. 

(cj  Failure  to  provide  notice.  Failure 
to  provide  the  information  required  by 
paragraph  (b)  will  be  considered  failure 
to  provide  the  notice  required  by  this 
section.  In  any  case  in  which  such 
information  has  not  been  provided,  the 
Secretary  will,  promptly  upon  receiving 


an  incomplete  notice  or  otherwise 
discovering  that  a  sale,  transfer  or  other 
event  giving  rise  to  a  recovery  may  have 
occurred,  send  a  letter  to  the  owner  of 
the  facility  requesting  the  information 
needed  to  calculate  a  recovery  amount. 

§  124.705    Amount  of  recovery. 

(a)  Except  as  provided  in  §  124.706. 
the  amount  that  the  United  States  shall 
be  entitled  to  recover  under  this  subpart 
is  that  amount  bearing  the  same  ratio  to 
the  then  value  of  so  much  of  the  facility 
as  constituted  an  approved  project  (or 
projects)  as  the  amount  of  Federal 
participation  bore  to  the  cost  of  the 
construction  or  modernization  under 
such  project  (or  projects). 

(b)  The  then  value  of  the  facility  will 
be: 

(1)  The  transaction  value  in  the  case 
of  an  arms-length  sale  or  transfer,  or 

(2)  A  depreciated  reproduction  value 
in  the  absence  of  an  arms-length  sale  or 
transfer  or  if  the  buyer  fails  to  provide, 
within  60  days  after  the  date  of  the 
Secretary's  letter  described  in 

§  124.704(c).  the  information  which,  in 
the  judgment  of  the  Secretary,  is 
necessar>'  to  establish,  adjust,  and 
apportion  a  transaction  value. 
As  used  in  this  section,  "transaction 
value"  means  in  the  case  of  a  sale,  the 
sale  price,  and  in  the  case  of  a  lease,  the 
value  of  the  lease  plus  the  residual  value 
of  the  facility  at  the  termination  of  the 
lease  (i.e.,  the  reproduction  value  or,  if 
appropriate,  an  alternative  use  value). 

(c)  The  transaction  value  will  be 
adjusted  to  account  for  the  purchase  or 
lease  of  other  assets  and  the  assumption 
of  liabilities  associated  with  the 
transaction.  To  determine  the  amount  of 
Federal  recovery,  the  adjusted  value 
will  be  apportioned  to  the  grant-aided 
assets  by  the  ratio  of  the  remaining 
useful  lifetime  values  of  those  assets  to 
the  sum  of  the  remaining  useful  lifetime 
values  of  all  assets  not  previously 
accounted  for  in  adjusting  the 
transaction  value. 

(d)  A  depreciated  reproduction  value 
will  be  established  by  calculating  a 
reproduction  value  using  construction 
cost  indexes  or  current  costs  per  square 
foot  for  construction,  depending  on 
which  is  more  relevant  to  the  t\pe  of 
construction  associated  with  the  grant. 
This  reproduction  value  will  then  be 
adjusted  by  the  ratio  of  the  remaining 
useful  life  to  the  total  useful  life  for  the 
assets  involved. 

(e)  In  calculating  the  recovery'  amount, 
the  Secretary  will  include  as  Federal 
participation  any  grant  assistance 
received  by  the  facility  under  an 
authority  listed  in  §124.701  and  any 
assistance  supplementary  to  that 
assistance  received  for  the  construction 


or  modernization  of  the  facility  under 
the  Public  Works  and  Economic 
Development  Act  of  1965  (42  U.S.C.  3121. 
et  seq.)  or  the  Local  Public  Works 
Capital  Development  Act  of  1976  (Pub. 
L.  94-369). 

§  124.706    Calculation  of  Interest 

(a)  In  addition  to  the  amount  of 
recovery  calculated  under  |  124.705,  the 
United  States  shall  be  entitled  to 
recover  interest  on  such  amount  ir. 
accordance  with  this  section  at  the  rate 
determined  by  the  Secretary  based  on 
the  average  of  the  bond  equivalent  of 
the  weekly  ninety-day  U.S.  Treasury  bill 
auction  rate  for  the  quarter  previous  to 
the  quarter  in  which  interest  begins  to 
accrue  under  this  section. 

(1)  Change  of  status  before  July  18. 
7984.  For  facilities  that  were  sold  or 
transferred  or  which  ceased  to  he  public 
or  other  nonprofit  facilities  before  July 
18,  19ft4.  interest  will  be  charged 
beginning  August  17,  1984,  or  180  days 
after  the  date  of  such  sale,  transfer  or 
other  change,  whichever  is  later,  and 
ending  on  the  date  the  amount  the 
United  States  is  entitled  to  recover  is 
collected. 

(2)  Change  of  status  after  July  17. 
1984.  For  facilities  that  are  sold  or 
transferred  or  which  cease  to  be  public 
or  other  nonprofit  facilities  after  July  17, 
1984, 

(i)  And  provide  written  notification  to 
the  Department  within  ten  days  of  the 
sale,  transfer,  or  change  of  use.  interest 
will  be  charged  beginning  180  days  after 
receipt  of  the  notice  and  ending  on  the 
date  the  amount  which  the  United  States 
is  entitled  to  recover  is  collected:  or 

(ii)  Do  not  provide  written  notification 
to  the  Department  within  ten  days  of  the 
sale,  transfer,  or  change  of  use,  interest 
will  be  charged  beginning  on  the  date  of 
the  sale,  transfer,  or  change  of  use,  and 
ending  on  the  date  the  amount  which  the 
United  States  is  entitled  to  recover  is 
collected.  For  those  facilities,  and  only 
those  facilities,  which  change  status  on 
or  after  the  date  of  publication  of  these 
regulations,  that  notification  must 
conform  to  §  124  704. 

(b)  The  Secretary  may  waive  interest 
charges  that  result  from  delays  caused 
solely  by  the  Department 

§  124.707    Waiver  of  recovery  where 
facility  is  sold  or  transferred  to  a 
proprietary  entity. 

(a)  Conditions  of  the  waiver  The 
Secretary  may  waive  the  recovery  rights 
of  the  United  States  arising  under 
§  124.703(a)  if  the  entity  to  which  the 
facility  was  sold  or  transferred: 
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'    (1)  Has  filed  a  written  request  for  the 
waiver  within  the  time  limits  prescribed 
by  this  section; 

(2)  Has  established  an  irrevocable 
trust  in  accordance  with  this  section,  in 
an  amount  equal  to  the  greater  of  the 
amount  that  would  otherwise  have  been 
recovered  pursuant  to  §  124.705 
(including  accrued  interest  as  calculated 
under  §  124.706)  or  twice  the  cost  of  the 
remaining  uncompensated  services 
obligation  of  the  facility,  that  will  be 
used  by  the  entity  only  to  provide 
services  to  those  unable  to  pay  in 
accordance  with  the  requirements  of 
Subpart  F  of  this  Part;  and 

(3)  Has  agreed  to  comply  with  the 
community  service  regulations  set  out  in 
Subpart  G  of  this  Part. 

(b)  Procedures  for  obtaining  waiver. 

(1)  Within  30  days  after  the  date  of 
receipt  of  the  information  described  in 
§  124.704(b).  the  Secretary  will  send  a 
letter  to  the  new  owner  of  the  facility 
advising  of  the  United  States'  right  of 
recovery  and  the  opportunity  to  obtain  a 
waiver.  For  the  purpose  of  advising  the 
new  owner  of  the  amount  to  be  placed 
in  the  irrevocable  trust  should  the  owner 
wish  to  obtain  a  waiver,  the  letter  will 
also  state  the  dollar  amount  of  the 
remaining  uncompensated  care 
obligation  and  the  amount  that  would  be 
due  under  §  124.705.  computed  as 
follows: 

(i)  Computation  of  uncompensated 
care  obligation.  For  each  project  in  the 
facility,  the  Secretary  will  multiply  the 
annual  compliance  level  for  the  year  in 
which  the  change  of  status  occurs  times 
the  number  of  years  between  the 
effective  date  of  Subpart  F  of  this  Part 
for  the  facility  and  the  date  on  which  the 
obligation  is  scheduled  to  expire,  less 
amounts  of  uncompensated  services 
provided  since  May  18,  1979.  and 
determined  by  the  Secretary  to  be 
creditable  toward  the  obligation  (as 
adjusted  by  the  National  Consumer 
Price  Index  for  Medical  Care).  This 
number  will  then  be  multiplied  by  2.  If 
the  buyer  chooses  to  accept  this 
calculation,  no  further  assessments  will 
be  made  of  uncompensated  care 
provided  prior  to  the  change  of  status 
date.  If  the  buyer  does  not  accept  the 
calculation,  the  buyer  or  seller  may  hire, 
and  may  charge  against  the  irrevocable 
trust  established  under  this  section,  an 
independent  auditor  to  certify  the 
compliance  level  and  any  excess  or 
deficit,  using  standard  Departmental 
procedures  as  described  in  Subpart  F  of 
thisPartandthe  Providers  Guide  to  the 
Hill-Burton  Uncompensated  Sen'ices 
Regulation,  and  submit  the  results  in 
accordance  with  paragraph  {b)(2)(ii)  of 
this  section.  The  audit  may  be 
conducted  for  any  years  not  included  in 


a  previous  site  assessment  conducted  by 
the  Department.  If  the  Secretary  agrees 
that  a  change  is  appropriate,  the 
Secretary  will  use  this  information  to 
adjust  its  calculation  as  set  out  in 
paragraph  (b)(3)  of  this  section.  In  the 
case  of  a  facility  with  respect  to  which  a 
grant  was  made  under  Title  XVI  of  the 
Act.  the  remaining  period  of  obligation 
will  be  the  remainder  of  the  expected 
useful  life  of  the  facility. 

(ii)  Computation  of  recovery  amount. 
The  Secretary  will  determine  the 
recovery  amount  as  provided  in 
§  124.705. 

(2)  Within  60  days  following  the  date 
of  the  Secretary's  letter  provided 
pursuant  to  subparagraph  (1),  the  owner 
of  the  facility  shall  notify  the  Secretary 
in  writing  that  it  either: 

(i)  Accepts  the  waiver  as  offered  by 
the  Secretary; 

(ii)  Provides  a  detailed  statement  of 
an  alternative  determination  of  the 
recovery  amount  or  an  independent 
audit  of  the  remaining  uncompensated 
services  obligation  as  described  in 
paragraph  (b)(l)(i)  of  this  section:  or 

(iii)  Does  not  seek  a  waiver  under 
§  124.707. 

Failure  to  provide  a  timely  response  to 
the  Secretary  under  this  subparagraph 
will  be  considered  an  election  not  to 
seek  the  waiver. 

(3)  Within  30  days  following  the 
receipt  of  the  owner's  views  concerning 
the  calculation,  and  after  considering 
those  views,  the  Secretary  will  send  a 
final  letter  providing  the  Secretary's 
determination  of  twice  the  remaining 
uncompensated  care  obligation  and  the 
recovery  amount  under  §  124.705.  The 
amount  to  be  placed  in  the  irrevocable 
trust  will  be  the  higher  of  those  two 
figures.  (See  paragraph  (a)(2)  of  this 
section.) 

(4)  Within  30  days  of  the  date  of  the 
final  letter,  the  owner  of  the  facility 
shall  notify  the  Secretary  in  writing 
whether  or  not  it  accepts  the  waiver. 
Failure  to  provide  timely  notice  to  the 
Secretary  under  this  subparagraph  will 
be  considered  an  election  not  to  accept 
the  waiver. 

(c)  Establishment  of  the  trust. 

(1)  Within  60  days  of  the  date  of  its 
acceptance  of  a  waiver  under  paragraph 
(b)(2)  or  (b)(4)  of  this  section,  the  owner 
shall  begin  delivering  services  to  those 
unable  to  pay  in  accordance  with 
subpart  F  of  this  Part  under  an 
irrevocable  trust  established  in  the 
amount  calculated  pursuant  to 
paragraph  (b).  Provided,  that 

(i)  The  owner  shall  provide  a  copy  of 
the  trust  documents  to  the  Secretary  and 
no  trust  shall  be  considered  established 


until  the  trust  documents  have  been 
approved  by  the  Secretary:  and 

(ii)  The  owner  may  credit  against  the 
trust  any  uncompensated  services 
provided  in  accordance  with  subpart  F 
of  this  Part  between  the  date  of  the 
change  of  status  of  the  facility  and  the 
establishment  of  the  trust. 

(2)  The  trust  shall  be  administered  by 
a  Trustee  who  is  neither  an  employee  of 
the  transferee  nor  an  employee  of  a 
subsidiary  or  of  the  parent  institution  of 
the  transferee. 

(3)  The  trust  shall  provide  that  the 
trust  corpus  and  income  may  be 
invested  only  in  U.S.  Government  or 
U.S.  Government  insured  securities. 

(d)  Use  of  the  trust.  The  corpus  and 
income  of  the  irrevocable  trust  shall  be 
used  to  pay  for  the  costs  of 
uncompensated  services,  which  may 
include  reasonable  costs  of  establishing 
and  administering  the  trust  and  the  cost 
of  the  independent  audit  described  in 
paragraph  (b)(l)(i)  of  this  section,  until 
the  trust  is  exhausted. 

§  124.708    Waiver  of  recovery— good 
cause  for  other  use  of  facility. 

The  Secretary  may  for  good  cause 
waive  the  recovery  rights  of  the  United 
States  arising  under  1 124.703(b).  In 
determining  whether  there  is  good  cause 
under  this  section  for  releasing  the 
applicant  or  other  owner  of  the  facihty 
from  its  obligation,  the  Secretary  will 
fake  into  consideration  the  extent  to 
which: 

(a)  The  facility  will  be  devoted  by  the 
applicant  or  other  owner  to  use  for 
another  public  or  nonprofit  purpose 
which  will  promote  the  purpose  of  the 
Act; 

(b)  There  are  reasonable  assurances 
that  for  the  remainder  of  the  20-year 
period  other  public  or  nonprofit  facilities 
not  previously  utilized  for  the  purpose  of 
which  the  facility  was  constructed  will 
be  so  utilized  and  are  substantially 
equivalent  in  nature  and  purpose. 

§124.709    Wittidrawal  of  waiver. 

(a)  Any  waiver  granted  under  this 
subpart  is  conditioned  upon  the 
recipient  of  the  waiver  carrying  out  the 
obligations  imposed  by  §  124.707  or 

§  124.708  as  applicable. 

(b)  The  Secretary  will  monitor 
compliance  with  the  community  service 
and  uncompensated  care  obligations  of 
any  entity  that  receives  a  waiver. 

(c)  Should  a  recipient  of  a  waiver  fail 
to  comply  with  the  applicable 
conditions,  the  Secretary  will  withdraw 
the  waiver  and  seek  recovery  based  on 
the  value  of  the  facility  on  the  date  the 
right  of  recovery  first  arose  under 

§  124.703. 
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(d)  No  waiver  will  be  withdrawn  until 
the  recipient  has  been  notified  in  writing 
by  the  Secretary  of  the  noncompliance 
and  has  filed  to  take  corrective  action 
within  90  days  after  the  date  of  such 
notice. 

(e)  Should  the  waiver  be  withdrawn, 
the  amount  of  the  Government's 
recoverj'  will  be  the  amount  set  out  in 
the  Secretary's  determination  letter  as 
descibed  in  §  124.707(b)(1)  or  (b)(3).  as 
applicable  plus  interest  from  the  date  of 
the  notification  sent  in  accordance  with 
paragraph  (d)  of  this  section. 

\VR  Doc.  85-6415  Filed  3-15-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  69 

I CGD  83-070] 

Revision  of  Tonnage  Measurement 
Regulations 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposal  is  intended  to 
clarify,  consolidate,  and  reorganize 
simplified  tonnage  measurement 
regulations.  The  proposal  neither 
changes  the  present  substantive  law  nor 
affects  any  vessel  presently  documented 
under  the  laws  of  the  United  States.  The 
revised  subpart  at  69.01  provides  a 
synopsis  of  each  measurement  system, 
describes  when  and  what  vessels  are 
required  to  be  measured,  defines  the 
method  to  appeal  adverse  measurement 
decisions,  and  identifies  measurement 
sources.  The  new  subpart  at  69.05  will 
combine  the  two  simplified 
measurement  regulations.  The  proposal 
provides  for  minor  coefficient  changes 
that  have  minimal  impact  to  vessel 
tonnages  but  may  preclude  some  very 
small  pleasure  vessels  from  qualifying 
for  documentation  (Documentation 
provides  evidence  of  nationality  and 
qualification  for  employment  in  a 
specified  trade).  This  proposal  enables 
the  public  to  better  understand  tonnage 
measurement  requirements  and  saves 
time  and  money  while  preserving  the 
character  of  the  present  systems. 
date:  Comments  must  be  received  on  or 
before  May  17, 1985. 

ADDRESSES:  Comments  may  be 
submitted  to  Commandant  (G-CMC/21), 
U.S.  Coast  Guard.  Washington.  D.C. 
20593.  Commente  will  be  available  for 
examination  at  the  Marine  Safety 
Council  (G-CMC/21).  (CGD  83-070), 
Room  2110,  U.S.  Coast  Guard 


Headquarters,  2100  Second  Street,  SW.. 
Washington,  DC.  20593,  between  B;90 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dennis  A.  Lament.  Office  of 
Merchant  Marine  Safety,  Tonnage 
Survey  Branch,  G-MVI-5,  Room  2418. 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SW.,  Washington.  D.C. 
20593,  (202)  426-2192.  between  7:00  a.m. 
and  3:30  p.m..  Monday  through  Friday, 
except  holidays. 

SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  data,  or  arguments. 
Comments  should  include  the  name  and 
address  of  the  person  submitting  them, 
identify  this  notice  (CGD  83-070)  and 
the  specific  section  of  the  proposal  to 
which  the  comment  applies,  and  give  the 
reasons  for  the  comments.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  public  hearing  is  planned, 
but  one  may  be  held  if  it  is  determined 
that  it  will  aid  the  rulemaking  process. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are  Mr.  Dennis  A. 
Lamont.  Project  Manager.  Office  of 
Merchant  Marine  Safety,  and  LCDR 
Ronald  Zabel.  Project  Attorney.  Office 
of  the  Chief  Counsel. 

Background 

Before  a  vessel  is  documented  as  a 
vessel  of  the  United  States,  it  must  be 
measured.  Tonnage  measurement  is  the 
process  whereby  a  vessel's  dimensions 
are  used  to  calculate  its  gross  and  net 
tonnage.  Thousands  of  pleasure  and 
commercial  vessels  are  measured  each 
year. 

A  vessel's  tonnage  is  a  reflection  of  its 
internal  volume  rather  than  of  its  weight 
or  cargo  capacity.  Tonnage  is  used  to 
determine  the  applicability  of  numerous 
domestic  and  international  laws  and 
regulations.  It  is  also  used  as  the  basis 
for  computing  limits  of  liability,  tonnage 
duties,  port  and  pilotage  fees,  similar 
charges,  and  for  statistical  purposes. 
Tonnage  measurement  as  required  by  46 
App.  U.S.C.  77  and  83-83k  (standard  and 
dual-tonnage  systems)  is  an  intricate 
method  that  generates  detailed  physical 
measurements  and  calculations.  It  is  an 
expensive,  time-consuming  process  that 
often  causes  delays  to  the  public. 

Recognizing  this.  Congress  in  1966, 
enacted  Pub.  L.  89-476  (Optional 
Simplified  Admeasurement  Method  for 
Pleasure  Vessels)  to  permit  the  optional 
use  of  a  mathematical  formula  based  on 


a  vessel's  length.  bre«dth.  and  depth  to 
yield  gross  and  net  tonnages.  These 
tonnages  reasonably  approximate  the 
tonnages  derived  from  the  formal 
measurement  method  and  have 
significantly  reduced  cost  and  time  to 
both  the  public  and  the  government. 

In  1980,  Pub.  L.  96-594  the  Tonnage 
Measurement  Simplification  Act 
extended  optional  simplified 
measurement  to  all  commercial  vessels 
under  79  feet  (24  meters)  in  length  and  to 
non-self-propelled  vessels  of  any  length, 
provided  the  vessels  in  either  category 
do  not  engage  on  international  voyages. 

F-ach  law  engendered  separate 
regulations  that  are  located  at  46  CFR 
69.17  and  69.19. 

Discussion  of  the  Proposed  Rule 

This  proposed  rule  will  consolidate 
the  two  current  informational  subparts 
at  69.01  and  69.05  into  one  subpart  at 
69.01.  The  intention  is  to  provide  a  more 
effective  guide  to  vessel  owners  in  the 
measurement  process  by  identifying  the 
various  systems  and  sources  and  by 
placing  the  regulations  in  a  logical 
sequence. 

This  rule  will  also  consolidate  the 
nearly-identical  subparts  at  69.17  and 
69.19  into  one  subpart  at  69.05. 
necessitating  the  adjustment  of  some 
formula  coefficients  that  differ  from  one 
subpart  to  the  other.  This  includes 
changing  the  coefficient  used  for 
measuring  ship-shaped  commercial 
vessels  at  69.19-13  from  0.70  to  0.67, 
which  is  now  used  for  meusuring  ship- 
shaped  pleasure  vessels  at  69.17-5. 
Although  the  0.70  coefficient  was 
intended  to  reflect  the  tonnages  of  larger 
deck  structures  on  commercial  vessels, 
experience  suggests  that  the  0.67 
coefficient,  used  since  1967,  has 
consistently  provided  tonnages  accurate 
within  the  parameters  of  the  law's 
intent. 

The  coefficient  0.83  used  for 
measuring  barge-shaped  self-propelled 
commercial  vessels  at  69.19-13  will  also 
be  adjusted  to  coincide  with  the  0.84 
coefficient  used  for  measuring  barges 
since  the  1%  differential  has  little  or  no 
tonnage  impact. 

Finally,  the  depth  coefficient  0.75  used 
at  69.19-7(d)(l)  for  measuring 
commercial  sailing  vessels  (with  deep 
keels  covered  by  the  vessel's  skin)  will 
be  applied  to  pleasure  vessels  of  this 
type.  The  present  pleasure  vessel 
formula  frequently  provides  exaggerated 
depths  that  result  in  inflated  tonnages. 

The  formula  coefficient  changes 
described  above  may  preclude  an 
extremely  small  number  of  very  small 
undocumented  vessels — vessels  that 
normally  would  not  measure  five  net 
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tons  and  larger  if  physically  measured — 
from  qualifying  for  documentation. 
However,  in  questions  of  dispute  an 
owner  may  continue  to  request 
measurement  under  the  systems  at  46 
CFR  69.03  or  69.15  to  determine  a  more 
precise  tonnage. 

All  vessels  presently  documented  as 
U.S.  vessels  will  remain  unaffected  by 
this  rule.  The  combining  of  the  two 
simplified  systems  will  ease  the  overall 
regulatory  burden  on  the  public  which 
is  in  keeping  with  this  Administrations 
regulatory  policy. 

Regulatory  Evaluation 

The  proposed  regulations  have  been 
evaluated  under  Executive  Order  12291 
and  Department  of  Transportation 
Order  2100.5,  "Policies  and  Procedures 
for  Simplifiration.  Analysis,  and  Review 
of  Regulations,"  dated  22  May  1980,  and 
have  been  determined  to  be  neither  a 
significant  nor  major  rule. 

The  economic  impact  of  this  proposal 
has  been  found  to  be  so  minimal  that 
further  evaluation  is  unnecessary.  The 
proposal  primarily  consolidates  and 
clarifies  existing  requirements,  the  slight 
changes  in  coefficients  used  under  the 
simplified  measurement  systems  will 
affect  very  few  vessels  and  the  owners 
of  vessels  so  affected  retain  the  option 
of  requesting  formal  measurement. 

Regulatory  Flexibility  Analysis 

The  proposed  regulations  have  been 
evaluated  under  Pub.  L.  96-354  (94  Stat. 
1168)  and  are  certified  as  having  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
discussed  above  the  proposed 
regulations  will  require  the  public  to 
resort  to  formal  measurement  in  only  an 
extremely  small  number  of  cases. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  amended 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511) 
and  have  been  assigned  the  control 
numbers  contained  in  the  listing  in  the 
proposed  amendment  to  Subpart  69.01  at 
§69.01-21. 

Eavironmental  Statement 

The  Coast  Guard  has  determined  that 
this  action  does  not  constitute  a  major 
federal  action  that  significantly  affects 
the  quality  of  the  human  environment.  It 
has  been  determined  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  46  CFR  Part  69 

Vessels,  measurement  standards. 


In  consideration  of  the  foregoing  the 
Coast  Guard  proposes  to  amend  Part  69 
of  Title  46  Code  of  Federal  Regulations 
as  set  forth  below. 

1.  In  the  table  of  contents  for  Part  69 
the  portion  for  Subparts  69.01  and  69.05 
are  revised  to  read  as  follows  and  the 
portion  for  Subparts  69.17  and  69.19  are 
removed. 

PART  69— MEASUREMENT  OF 
VESSELS  j 

Subpart  69.01— General  Provisions 


Sec. 

69.01-01 

69  01-03 

69.01-05 

69.01-07 

69.01-09 

69.01 -n 

69.01-13 

69.01-15 


Purpose.     ' 
Applicability. 
Public  vessels. 
Definitions. 
Measurement  systems. 
Measurement  sources. 
Applications. 

Remeasurement  and  adjustment  of 
tonnage. 
69.01-17     Appeals. 
69.01-19    Reimbursable  costs  or  fees. 
69.01-21     OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 


Subpart  69.05 — Optional  Simplified 
Measurement 

69.05-1     Purpose. 

69.05-3     Definition  of  terms. 

69.05-5     Application  for  Simplified 

Measurement. 
69.05-7    Calculation  of  Tonnages. 
69.05-9     Remeasuremenl. 
69.05-11     Assignment  of  like  tonnages  to  like 

vessels. 
*  •  •  •    I     • 

2.  The  authority  citation  to  Part  69  is 
revised  to  read  as  follows: 

Authority:  46  App.  U.S.C.  71,  83h,  49  CFR 
1.46(b).  I 

3.  46  CFR  Subpart  69.01  is  revised  to 
read  as  follows 

Subpart  69.01— General  Provisions 
§  69.01-1    Purpose. 

(a)  Tonnage  measurement  is  the 
process  used  to  determine  vessel 
tonnages.  Tonnages  are  used,  among 
other  things,  to  document  a  vessel,  to 
apply  commercial  vessel  safety 
regulations,  to  meet  various 
international  requirements,  and  as  a 
base  for  operational  charges.  Tonnages 
are  determined  by  physical 
measurement  of  a  vessel  (formal 
measurement)  or,  in  most  cases,  by 
application  of  a  formula  based  on 
vessel's  overall  dimensions  (simplified 
measurement.  This  subpart  indicates  the 
appropriate  measurement  system  or 
systems  applicable  to  a  vessel,  identifies 
measurement  sources  and  explains 
appeal  processes. 


§  69.01-3    Applicability. 

(a)  All  vessels  of  five  net  tons  and 
larger  that  are  to  be  documented  as 
vessels  of  the  United  States  and  vessels 
of  79  feet  in  length  and  longer  that 
engage  on  international  voyages 
between  nations  party  to  the 
International  Convention  on  Tonnage 
Measurement  of  Ships,  1969  (1969 
Tonnage  Convention)  are  required  to  be 
measured. 

(b)  Vessels  that  transit  the  Panama 
Canal  and  Suez  Canal  may  be  measured 
on  request. 

(c)  The  Commandant  may  upon 
request  or  at  his  option  measure  any 
vessel  to  determine  its  tonnage. 

§69.01-05    Public  vessels. 

(a)  Public  vessels  that  are  to  be 
documented  must  meet  the  same 
measurement  requirements  as  private 
vessels.  Public  vessels  not  intended  to 
be  documented  may  be  measured  upon 
request. 

(b)  Ships  of  war  are  not  subject  to 
measurement  under  the  provisions  of  the 
1969  Tonnage  Convention  nor  are  they 
assigned  Panama  Canal  tonnages. 

§69.01-07    Definitions. 

(a)  "Ton"  as  calculated  under  the 
United  States,  Panama  and  Suez  Canal 
rules  is  equivalent  to  100  cubic  feet.  A 
"ton"  as  used  in  the  1969  Tonnage 
Convention  system  varies  from  vessel  to 
vessel  dependent  upon  a  logarithmic 
function  of  the  vessel's  volume. 

(b)  "Gross  tonnage"  is  intended  to 
reflect  a  vessel's  approximate  volume. 
In  U.S..  Panama  Canal  and  Suez  Canal 
formal  measurement  systems  it 
represents  the  total  volume  of  all 
enclosed  spaces  less  certain  spaces 
permitted  to  be  exempted  from  inclusion 
in  gross  tonnage.  Under  the  simplified 
measurement  system  it  is  the  product  of 
a  vessel's  length,  depth,  and  breadth  as 
modified  by  a  coefficient.  Under  the 
1969  Tonnage  Convention  it  is  based  on 
a  modified  volume  of  all  enclosed 
spaces. 

(c)  "Net  tonnage  "  is  intended  to  be  a 
measure  of  a  vessel's  earning  capacity. 
In  U.S..  Panama  Canal  and  Suez  Canal 
formal  measurement  systems  it  is  the 
result  of  subtracting  from  gross  tonnage 
the  volumes  of  spaces  allotted  to  crew, 
propelling  power,  etc.  Under  the 
simplified  measurement  system  it  is  the 
result  of  applying  a  coefficient  to  the 
gross  tonnage.  Under  the  1969  Tonnage 
Convention  it  is  the  result  of  a  formula 
based  on  the  actual  cargo  volume  and  a 
passenger  coefficient. 
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§  69.01-09    Measurement  systems. 

(a)  Some  vossels  nidv  require  tonnage 
assignments  under  the  provisions  of 
more  than  one  measurement  system. 
Listed  below  arc  the  systems  used  for 
determining  vessel  tonnages. 

(1)  StamJard  System  of  Measurement 
(46  CFR  69.03).  This  is  the  basic 
measurement  system  that  may  be 
apphed  to  all  United  States  vessels. 

(2)  Optional  Dual-Tonnage  Method  of 
Measurement  (46  CFR  69.15).  This 
system  allows  certain  special 
exemptions  and  deductions  for  ships 
and  may  be  employed  as  an  option  to 
the  Standard  System  of  Measurement. 

(3)  Optional  Simplified  Measurement 
Method  (46  CFR  69.05).  This  system  may 
be  employed  as  an  option  to  the 
Standard  System  of  Measurement  It 
may  be  applied  in  measuring: 

(i)  Commercial  vessels  less  than  79 
feet  (24  meters)  in  overall  length  that 
will  not  engage  in  international  voyages: 


(n)  B.irges  of  any  length  that  will  not 
engage  on  international  vo\'dges; 

(ill)  Pleasure  vessels  (yachts)  of  any 
length,  whether  or  not  intended  to 
engage  in  international  voyages. 

(4)  Internationai  Convention  on 
Tonnage  Measurement  of  Ships.  1969. 
This  system  (1969  Tonnage  Convention) 
applies  to  vessels,  whether  or  not 
documented,  that  measure  79  feet  in 
length  or  longer  and  engage  on 
international  voyages  between  nations 
partv  to  this  Convention  (NVIC  6-83). 

(5)  Panama  Canal  Rules  (35  CFR  Part 
135).  This  system  applies  to  vessels  that 
will  transit  the  Panama  Canal. 

(6)  Suez  Canal  Rules  (Rules  of 
Navigation,  Part  IV).  This  system 
applies  to  vessels  that  will  transit  the 
Suez  Canal. 

(b)  Combining  the  regulatory 
provisions  of  separate  and  distinct 
systems  is  not  permitted, 

(c)  The  following  chart  may  be  used 
as  a  guide  to  determine  tonnage 
requirements: 


Type  v«s5ei 

Operation 

Tonnage  carMicates 

Lwtgm 

R«MnKl 

OpMnel 

'J"1«'           „^^^         Panama            Suez 
S*""         c^ZX.         Canal              Canal 

Commeroai  seH* 

propelled 
Ccmrtercmi  b»fg«« 

VachUUlO- 

Convnwciai  setl 

propeHed 
Commefcial  twrge* 

'scms  (all) 

Infamational 

X 
X 
X 

X' 
X  ' 
X  • 
X 
X 

X' 
X' 
X  ' 

X 
X 

X 

Dorneslic  „ 

intem««ion«l 



X 

Domestic 

X 

X 
X 

X 

X 

DcTiesTic 

X '" """ 

^x"" ' 

X 

79'  and  longer _ 

iPternanonAl          .  ..    . 

X 

Domestic  „ 

inte'TiatiOJial 

Domestic  

International - 

OomeatK 

X 

X 

'  Certificate  requred  on^  wher>  owne'  elects  to  docum€.n(  vessel 


(d)  A  vessel  of  the  United  States,  not 
measured  under  the  provisions  of  the 
1969  Tonnage  Convention,  that  has 
exempted  passenger  spaces  and  engages 
on  an  international  voyage  will  be 
issued  a  "Special  Appendix  to 
Certificate  of  Registry  of  American 
Passenger  Vessels"  (Form  CG-1265-AI 

§  69,0 1  - 11     Measurement  sources, 

(a)  The  Coast  Guard  and  the 
American  Bureau  of  Shipping  (ABS) 
perform  measurement  of  U.S.  vessels. 
For  vessels  built  in  the  United  States, 
owners  shall  apply  to  the  nearest  marine 
inspection  or  marine  safety  office  or  to 
ABS.  For  foreign-built  vessels,  owners 
shall  apply  directly  to  the  Commandant 
(G-MVI-5).  U.S.  Coast  Guard.  2100 
Second  St..  SW..  Washington.  DC. 
20593.  or  to  ABS. 


§69.01-13     Appllcatrens. 

(a)  Vessel  owners  or  their  agents  shall 
include  in  their  application  the  vessel 
particulars,  the  measurement  system(s) 
requested,  ownership  information. 
vessel  location,  agreement  to  reimburse. 
etc.  as  described  separately  under  the 
various  measurement  systems. 

(b)  Applications  for  measurement 
under  more  than  one  system  may  be 
combined. 

(c)  Measurement  will  commence  when 
the  vessel  is  sufficiently  advanced  in 
construction,  usually  when  decks  are 
laid,  the  holds  clear  of  encumbrances, 
the  engine  and  boilers  installed,  and 
accommodations  partitioned. 

(;  69.01-15     Remeasuremcnt  and 
adjustment  of  tonnage. 

(a)  Opt:e  measured  a  vessel  retains  its 
tonnage  until  structural  or  arrangement 


changes  are  made  that  reqi.iie  a  new 
measurement.  The  ov.ner  shaii 
irr.mediately  report  these  changes  to  the 
measurement  office  nearest  the  vessel  or 
to  ABS.  The  owner  will  be  advised  if 
remeasuremcnt  is  necessary. 

(b)  When  there  is  a  perceived  error  in 
the  application  of  a  regulation  or  in  the 
calculation  of  the  tonnage,  the  owner 
should  contact  the  responsible 
measurement  office.  If  the  claim  of  error 
IS  \erified  the  tonnage  will  be  adjusted. 
Unaltered  spaces  or  spaces  for  which  no 
error  is  claimed  need  not  be 
remeasured 

(c)  After  remeasuremcnt  or 
adjustment  of  tonnage  a  new  tonnage 
certificate  will  be  issued.  If  documented, 
the  vessel's  Certificate  of 
Documentation  shall  be  presented  to  the 
appropriate  \essel  documentation  office 
for  adjustment. 

S  69.01-17     Appeals. 

(a)  The  Commandant  is  soleK 
responsible  for  tonnages  assigned  and 
for  determining  the  appropriate 
application  and  interpretation  of 
domestic  and  international 
measurement  regulations  as  they  are 
applied  to  U.S.  vessels. 

(b)  .Appeals  of  Coast  Guard  field 
decisions  must  be  submitted  to  the 
Commandant  \ia  the  appropriate  district 
commander.  Appeals  of  decisions  made 
by  authorized  measurement 
organizations  must  be  submitted  directly 
to  the  Com.mandant. 

(c)  In  an  appeal  the  owner  or  his  agent 
must  recite  the  facts  in  letter  form  and 
include  appropriate  supporting  data. 
While  an  appeal  is  in  progress,  the 
initial  decision  remains  m  effect.  The 
decision  ot  the  Commandant  is  final. 

§  69,01-19     Reimbursable  costs  or  fees. 

(a)  When  the  Coast  Guard  measures  a 
vessel  at  a  location  other  than  a  U.S 
port  of  entry  or  customs  stotion  the 
owner  shall  agree  in  writing  to 
reimburse  the  Coast  Guard  for  the 
measurement  officer's  compensation, 
travel  and  subsistence  expenses. 

(b)  Information  on  fees  for 
measurement  services  performed  by  an 
authorized  United  States  corporation  or 
association  should  be  obtained  directly 
from  that  source. 

(•  69.01-21     0MB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 

(a)  Purpose.  This  section  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  and  record 
keeping  requirements  in  this  part  by  the 
Office  of  -Management  and  Budget 
(OMB)  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
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seq).  The  Coast  Guard  intends  that  this 
part  comply  with  44  U.S.C.  3507(0  which 
requires  that  agencies  display  the 
current  control  number  assigned  by  the 
Director  of  the  OMB  for  each  approved 
agency  information  collection 
requirement, 
(b)  Display. 


«6  CFR  pan  ot  sectKxi  where 
idenlilveO  <x  described 

Currenl  OMB  control  No 

fiq  p  1  -  n 

2115-0080       and       2115- 

69  01-15 __ 

OOfM) 
Do. 

69  0 1  - 1 7 

6S05-5 „ 

69  09-9        .._ 

69  15-39 _.     .     

69  15-41 _ 

Do 

2115-0096 

Do 
2115-0080 

Do 

Do 

4.  46  CFR  Subpart  69  05  is  revised  to 

read  as  follows: 

Subpart  69.05 — Optional  Simplified 
Measurement 

§69.05-1     Purpose. 

(a)  This  system  may  be  employed  as 
an  option  to  the  formal  tonnage 
measurement  systems  described  in 
Subpart  69.03  (Standard  System  of 
Measurement)  and  Subpart  69.15 
(Optional  Dual  tonnage  Method  for 
Measurement  of  Vessels).  l!  may  be 
applied  only  to  the  following  vessels: 

(1)  Commercial  vessels  less  than  79 
feet  (24  meters)  in  overall  length  that 
will  not  engage  in  international  voyages. 

(2)  Barges  of  any  length  th<it  vvill  not 
engage  in  international  voyages,  and 

(3)  Pleasure  vessels  (yachts)  of  any 
length,  whether  or  not  intended  to 
engage  in  international  voyages. 

Note. — A  commercial  vessel  must  be 
meiisured  or  remeasu.-ed  under  the  provisions 
of  Subparts  69.03  or  69  15  if  a  registry  is 
required. 

§  69.05-3    Definition  of  terms 

(a)  Overall  length,  breadth  and  depth. 

(1)  For  single  hull  vessels:    • 

(i)  "Overall  length"  means  the 
horizontal  distance  between  the 
foremost  part  of  the  stem  and  the 
after.most  part  of  the  stern  (excluding 
bowsprits,  bumpkins,  rudders,  outboard 
motor  brackets,  and  similar  fittings  or 
attachments). 

(ii)  "(Overall  breadth"  means  the 
horizontal  distance  (excluding  rub  rails) 
from  the  outside  of  the  skin  (outside 
planking  or  plating)  on  one  side  to  the 
outside  of  the  skin  on  the  other,  taken  at 
the  widest  part  of  the  hull. 

(iii)  "Overall  depth"  means  the 
vertical  distance  taken  at  or  near 
midships  from  a  line  drawn  horizontally 
through  the  uppermost  edges  of  the  skin 
at  the  sides  of  the  hull  (excluding  the 
cap  rail  and  trunks,  cabins,  or 


deckhouses)  to  the  outboard  face  of  the 
bottom  skin  of  the  hull.  This  excludes 
the  keel  unless  it  is  covered  by  the  skin. 
(2)  For  multi-hulled  vessels  each  hull 
is  separately  measured  for  its  overall 
length,  breadth,  and  depth. 

(b)  Register  length,  breadth,  and 
depth.  (1)  For  single-hull  vessels  the 
register  length,  breadth,  and  depth  are 
the  vessels  overall  length,  breadth,  and 
depth. 

(2)  For  multi-hulled  vessels  the 
register  length  is  the  horizontal  distance 
between  the  foremost  part  of  the  stem  of 
the  formost  hull  and  the  aftermost  part 
of  the  stern  of  the  aftermost  hull 
(excluding  bowsprits,  bumpkins, 
rudders,  outboard  motor  brackets,  and 
similar  fittings  or  attachments).  The 
register  breadth  is  the  horizontal 
distance  taken  at  the  widest  part  of  the 
complete  vessel  between  the  outboard 
skin  of  the  outboard-most  hulls 
(excluding  rub  rails).  The  register  depth 
is  the  overall  depth  of  the  deepest  hull 
as  determined  under  paragraph  (a)  (1) 
(iii)  of  the  section. 

(c)  Vessel  designed  for  sailing.  The 
term  "vessel  designed  for  sailing"  means 
a  vessel,  whether  or  not  equipped  with 
an  auxiliary  motor,  which  has  the  fine 
lines  of  a  sailing  craft  and  is  in  fact 
propelled  by  sail  or  capable  of  being 
propelled  by  sail  (other  than  a  mere 
steadying  sail). 

§  69.05-5    Application  for  Simplified 
Measurement. 

(a)  Applications  for  measurement 
under  this  subpart  are  obtainable  from 
any  marine  inspection  or  marine  safety 
office  or  from  the  American  Bureau  of 
Shipping.  They  shall  be  completed  by 
the  owner  and  include  the  following 
information: 

(1)  Owner's  name,,  address,  and  phone 
number: 

(2)  Name  of  vesseli 

(3)  Official  number,  state  or  Coast 
Guard  number,  if  anj': 

(4)  .Name  of  builder: 

(5)  Builder's  hull  number,  serial 
number,  or  model  number; 

(6)  Place  built: 

(7)  Year  built; 

(8)  Port  of  documentation; 

(9)  Vessel's  intended  use  (pleasure  or 
commercial); 

(10)  Dimensions  of  disproportionate 
deckhouse  (see  §  69.05-7  (a)(4)); 

(11)  Is  vessel  designed  for  sailing; 

(12)  Is  propelling  machinery  in  hull; 

(13)  Shape  of  hull  (ship-shaped  or 
barge-shaped); 

(14)  Typeof  vessel  (towboat,  barge. 
trawler,  yacht,  etc.); 

(15)  Overall  length,  breadth  and  depth 
(for  multi-hulled  vessel  indicate  number 
of  hulls,  overall  dimraisions  of  each  hull. 


and  the  register  dimensions  of  complete 
vessel);  and 

(16)  Sketches  (not  necessarily  to 
scale)  showing  all  required  dimensions 
in  plan,  profile,  and  cross-section  views. 

(b)  All  lengths  and  depths  must  be 
measured  in  a  vertical  plane  at 
centerline  and  breadths  must  be 
measured  in  a  line  at  right  angles  to  that 
plane.  All  dimensions  shall  be 
expressed  in  feet  and  inches  or  in  feet 
and  tenths  of  a  foot, 

(c)  Applications  must  be  signed  by  the 
owner  or  agent  and  contain  a  statement 
that  all  information  is  correct. 

(d)  The  Coast  Guard  reserves  the  right 
to  verify  dimensions  of  vessels 
measured  under  this  subpart. 

Note.— Under  the  provisions  of  18  L'  S.C. 
1001,  any  person  making  a  false  or  fraudulent 
statement  in  an  application  may  be  fined  up 
to  SlCOOO  or  imprisoned  for  up  to  five  years. 
or  both. 

§  69.05-7    Calculation  of  Tonnages. 

(a)  Gross  tonnage.  (1)  Except  as 
provided  in  paragraphs  (a)  (2)  and  (3)  of 
this  section,  the  gross  tonnage  of  a 
vessel  designed  for  sailing  shall  be^ 
.50(LBD/100)  and  the  gross  tonnage  of  a 
vessel  not  designed  for  sailing  shall  be 
.67(LBD/100).  LBD  being  the  product  of 
its  overall  length,  breadth,  and  depth. 

(2)  The  gross  tonnage  of  a  vessel 
whose  hull  approximates  in  shape  a 
rectangular  geometric  solid  (barge- 
shape)  shall  be  .84(LBD/l00). 

(3)  The  gross  tonnage  of  a  multi-hulled 
vessel  shall  be  the  sum  of  all  the  hulls  as 
calculated  under  this  section. 

(4)  When  the  volume  of  a  vessel's 
principal  deck  structure  is  as  large  or 
larger  than  the  volume  of  its  hull 
(disporportionate),  as  in  the  case  of 
certain  houseboats,  the  volume  of  that 
structure,  expressed  in  tons  of  100  cubic 
feet,  shall  be  added  to  the  tonr.agc  of  the 
hull  as  previously  calculated  to  establish 
the  vessel's  gross  tonnage. 

(5)  In  cases  where  the  keel  of  a  vessel 
designed  for  sailing  is  covered  by  the 
skin  the  depth,  for  calculating  purposes. 
is  limted  to  75%  of  the  overall  depth. 

(b)  Net  Tonnage.  (1)  For  a  vessel 
having  propelling  machinery  in  its  hull: 

(i)  If  designed  for  sailing  the  net 
tonnage  is  90%  of  its  gross  tonnage: 

(ii)  If  not  designed  for  sailing  the  net 
tonnage  is  80%  of  its  gross  tonnage. 

(2)  For  a  vessel  having  no  propelling 
machinery  in  its  hull,  the  net  tonnage  is 
the  same  as  its  gross  tonnage. 

§  69.05-9    Remeasurement. 

(a)  A  vessel  must  De  remeasured  if  il 
is  physically  altered  so  that  its 
dimensions  or  tonnage  is  changed. 
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(b)  A  vessel  measured  or  remeasured 
under  the  provisions  of  this  subpart 
may,  upon  apphcation.  be  remeasured 
under  the  provisions  of  Subpart  69.03  or 
69.15. 

§  69.05-11     Assignment  of  like  tonnages  to 
like  vessels. 

(a)  Tonnages  of  vessels  measured 
under  this  subpart  which  are 
representative  of  a  designated  class, 
model  or  type  may  be  assigned  to 
identical  vessels  of  the  same  designated 
class,  model  or  type. 

Subparts  69.17  and  69.19  [Removed] 

5.  Subparts  69.17  and  69.19  of  Title  46 
are  removed. 

Dated:  March  13,  1985. 

Clyde  T.  Lusk,  Jr., 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Merchant  Marine  Safety. 

[FR  Doc.  85-6410  Filed  3-15-«5;  8;45  am] 
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FEDERAL  MARITIME  COMISSION 
46  CFR  Ch.  IV 

(Docket  No.  85-6) 

Inquiry  Concerning  Interpretation  of 
Sections  8(a)  and  8(c),  Shipping  Act  of 
1984;  Excepted  Commodities 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  Inquiry. 

SUMMARY:  The  Federal  Maritime 
Commission  solicits  public  comment  on 
the  interpretation  to  be  given  to  section 
8(a)  and  section  8(cl  of  the  Shipping  Act 
of  1984  with  regard  to  excepted 
commodities,  i.e..  bulk  cargo,  forest 
products,  recycled  metal  scrap,  waste 
paper,  and  paper  waste. 

DATE:  Comments  (original  and  fifteen 
copies)  on  or  before  April  17, 1985. 

ADDRESS:  Send  comments  to:  Francis  C. 
Hurney.  Secretary,  Federal  Maritime 
Commission.  1100  L  Street,  NW., 
Washington,  D.C.  20573. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin.  General  Counsel, 
Federal  Maritime  Commission,  1100  L 
Street,  .NW.,  Washington,  DC.  20573, 
(202)  523-5740 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Shipping  Act  of  1984  (the  Act  or 
the  1984  Act)  (46  U.S.C.  app.  1707  et 
seq.]  continues  the  requirement  of  the 
Shipping  Act,  1916  (1916  Act)  (46  U.S.C. 
app.  801  et  seq.)  that  all  common 
carriers  operating  in  the  foreign 
commerce  of  the  United  States  file 


tariffs  with  the  Fedeial  Mantime 
Commission.  More  specifically,  section 
8(a)(1)  of  the  1984  Act  (46  U.S'C.  app. 
1707(a)(1)).  the  successor  to  section 
18(b)  of  the  1916  Act.  requires  common 
carriers  and  conferences  of  such 
common  earners  to  file  tariffs  showing 
all  rates  and  charges  for  oceanbome 
transportation  between  U.S.  and  foreign 
ports,  except  with  regard  to  certain 
specifically  excepted  commodities. 
Section  8(a)(]).  however,  does  not 
address  the  question  of  whether  a 
common  carrier  or  conference  may 
voluntarily  file  a  tariff  covering  a 
commodity  which  is  excepted  from 
mandatory  tariff  filing. 

The  Commisson's  foreign  tanff 
regulations  presently  allow  a  carrier  or 
conference  to  voluntarily  file  tariff 
provisions  covering  otherwise  excepted 
transportation  (46  CFR  580.1(a)).  The 
Commission,  however,  has  recently 
indicated  that  the  current  policy  of 
permitting  such  voluntary  filing  is 
without  prejudice  to  any  subsequent 
Commission  determination  of  the 
legality  of  this  practice.  In  issuing  its 
final  foreign  tariff  filing  regulations, 
pursuant  to  section  8  of  the  1984  Act,  the 
Commission  expressly  stated  that  the 
issues  of  voluntary  tariff  filing  and 
conference  authority  to  establish  rates 
with  regard  to  excepted  commodities 
would  be  the  subject  of  a  separate 
proceeding.' 

The  1984  Act  for  the  first  time 
provides  specific  statutory  authority  for 
the  use  of  service  contracts  by  an  ocean 
common  carrier  or  conference  of  such 
carriers.  Section  8(c)  of  the  Act  (46 
U.S.C.  app.  1707(c))  requires  that  each 
service  contract  entered  into  pursuant  to 
the  Act  shall  be  filed  confidentially  with 
the  Commission  and  that  a  concise 
statement  of  the  essential  terms  of  the 
service  contract  be  filed  publicly  in  tariff 
format  and  be  made  available  to  all 
similarly  situated  shippers.  Service 
contracts  dealing  with  excepted 
commodities  [i.e.  bulk  cargo,  forest 
products,  recycled  metal  scrap,  waste 
paper,  or  paper  waste)  are  n(jt  subject  to 
the  confidential  filing  requirement  nor 
must  their  essential  terms  be  published. 
The  Act  does  not  address  the  question 
of  whether  an  ocean  common  carrier  or 
conference  may  voluntarily  file  a  service 
contract  covering  an  excepted 
commodity. 

The  Commission's  tariff  filing  rules. 
however,  expressly  allow  for  the 
voluntary  filing  of  a  service  contract 
which  involves  an  excepted  commodity 
(46  CFR  .580.7(b)(2)).  This  provision 


permitting  optional  filing  was 
responsive  to  a  comment  filed  in  the 
proceeding  to  promulgate  rules 
implementing  the  service  contract 
section  of  the  Act  which  had  suggested 
that  the  Commission  allow  such  optional 
filing.  However,  in  allowing  for  such  an 
option,  the  Commission  again  staled 
that,  as  with  the  general  question  of 
voluntary  tariff  filing  on  excepted 
commodities,  the  issue  of  voluntary 
filing  of  service  contracts  involving 
excepted  commodities  and  conference 
authority  to  enter  into  and  file  such 
contracts  would  be  the  subject  of  a 
separate  proceeding  ■^ 

The  purpose  of  this  notice  is  to  initiate 
an  inquiry  into  the  proper  interpretation 
to  be  given  sections  8(a)  and  8(c]  of  the 
.■^rt  with  regard  to  excepted 
commodities.  Ultimatriy,  these  issues 
may  require  legislative  clarification. 
However,  in  order  to  assist  the 
Commission  in  determining  whether 
these  matters  may  be  addressed 
administratively,  the  Commission  is 
inviting  public  comment  on  certain 
specific  questions  discussed  below. 

II.  Discussion 

A.  Tariff  Filing 

Section  8(a)(1)  of  the  .Act  establishes 
mandatory  tariff  filing  by  each  common 
carrier  and  conference  of  all  rates  and 
transportation  charges  except  with 
regard  to  those  commodities  which  are 
expressly  excluded.  Section  8fal[l) 
states  that  each  common  earner  and 
conference  must  file  tariffs  showing  "all 
Its  rates,  charges,  classifications,  rules, 
and  practices  between  all  points  or 
ports  on  its  own  route  and  on  any 
through  transportation  route  that  has 
been  established."  Section  8(a)(1)  also 
states  that  tariff  filing  is  not  required  in 
the  case  of  bulk  cargo.'  forest  products.* 
recycled  metal  scrap,  waste  paper,  and 
paper  waste.*  Section  8(a)(1)  is  silent 


'  See  Dockel  No.  M-24.  Filing  of  Tariffs  By 
Common  Curriers  in  the  Foreign  Comjnerce  of  the 
United  Stales  (49  FR  45375.  November  15. 1964). 


'  See  Docket  So  84-21  Senice  Contracts  and 
Ti/m/Volunie  Rotes.  (49  7k  45366-45367  November 
15. 1984). 

'  The  Act  defines  the  lerm  'bulk  carj(o"  as  "cargo 
thai  IS  loaded  »nd  earned  in  bulk  without  mark  or 
counL"  46  Ui>  C.  app  1702(4|. 

'  The  Act  defines  the  temi  "forest  products"  si 
forest  products  in  an  unfinished  or  semifinished 
stale  that  require  special  handling  movTnj!  in  lo' 
sizes  too  Urge  for  a  conlainer,  including,  but  not 
limited  lo  lumber  in  bundles,  rough  limber,  lies, 
poles,  piling,  iammated  beams,  bundled  siding. 
bundled  plywood,  bundled  core  slock  or  veneers, 
bundled  particle  or  fiber  boards,  bundled  hardwood, 
wood  pulp  in  rolls,  wood  pulp  tr  unitized  bales. 
paper  board  m  rolls,  and  paper  :n  roils     46  U.S  C 
app  1702(11). 

'  The  Act  does  not  define  the  term  "recycled 
metal  scrap,  waste  paper,  and  paper  waste" 
However  the  Conference  Report  states  that  this 
Ic'm  means  "aluminum,  copper,  iron  or  steel,  lead. 
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with  regard  to  the  question  of  whether  a 
common  cairier  or  conference  may 
voluntarily  file  a  tariff  covering  a 
commodity  which  is  specifically 
excepted  from  mandatory  filing.  Nothing 
in  the  language  of  the  1984  Act  expressly 
permits  or  prohibits  such  a  voluntary 
Tiling. 

The  legislative  history  of  section 
8(a)(1)  does  not  directly  address  this 
question.  For  the  most  part,  it  focuses  on 
those  areas  where  changes  were  made 
in  the  former  statutory  scheme  under  the 
1916  Act.  With  regard  to  excepted 
commodities,  the  1984  Act  continues  the 
exception  for  and  definition  of  "bulk 
cargo",  reformulates  the  former 
exception  for  and  definition  of 
"softwood  lumber"  in  terms  of  an 
exception  for  "forest  products",  and 
includes  for  the  first  time  "recycled 
metal  scrap,  waste  paper,  and  paper 
waste"  as  excepted  commodities. 

There  are,  however,  some  indications 
in  the  legislative  history  of  the  1984  Act 
that  excepted  commodities  were 
intended  to  be  unregulated.  The 
Conference  Report,  for  example,  states 
that  the  inclusion  of  recycled  as  well  as 
virgin  cargoes  in  the  list  of  excepted 
commodities  is  for  the  purpose  of 
preserving  the  competitive  standing  of 
these  recycled  commodities  as  non- 
tariffed  items.®  The'Conference  Report 
further  states  that  should  the 
Commission  continue  to  require  the 
filing  of  terminal  tariffs,  excepted 
commodities  are  not  to  be  included 
within  this  requirement.'  This  is  an 


nickel,  tin.  zinc  and  mixed  metdl  .scrap,  alloy  or 
residues,  as  well  as  the  various  types  of 
wastepaper.  newsprint,  paperboard  and  other  paper 
products,  recovered  or  diverted  from  solid  waste 
and  transported  so  that  they  may  be  reused  as 
industnal  or  manufacturing  raw  materials,  either 
here  in  the  United  States  or  abroad  "  H.R.  Rep.  No. 
600.  98th  Cong..  2d  Sess  38  (19841 

•See  H.R  Rep.  No.  600.  98th  Cong..  2d  Sess  38 
|1984|.  The  Conference  Report  stales  that 

In  subsection  (a)(1)  the  conference  agreement 
adopts  the  Senate  provision,  with  language 
modifications.  The  courts  have  found  that  virgin 
bulk  cargoes  (such  as  ores,  woodchips  and 
woodpulp)  regularly  compete  with  Iheir  recycled' 
counterparts  (recycled  metal  scrap  and  wastepaper) 
in  industrial  markets  both  here  in  the  United  States 
and  overseas.  Thus,  in  order  to  treat  these 
competing  industrial  raw  materials  as  equally  and 
fairly  as  possible  for  transportation  purposes,  the 
conferees  agree  to  exempt  both  virgin  and  recycled 
categories  from  the  tariff-filing  requirements. 

'  The  Conference  Report  at  39  slates  that: 

Pursuant  to  its  responsibilities  under  the  Shipping 
Act  of  1916.  the  Federal  Maritime  Commission  has. 
by  regulation,  rquired  the  filing  of  terminal  tariffs  by 
persons  engaged  in  carrying  on  the  business  of 
furnishing  wharfage,  dock,  warehouse  or  other 
facilities.  See  46  CFR  Part  533.  If  the  Commission 
continues  this  requirement,  the  conferees  intend 
that  forest  products,  bulk  cargo,  the  recyclable 
metal  scrap,  waste  paper,  and  paper  waste  not  be 
included  within  the  ambit  of  any  such  requirement. 
This  exemption  is  consistent  with  the  treatment  of 
these  cargoes  in  section  8(a)(l  |  and  8(cJ  of  this  Act. 


unequivocal  directive  that  the 
Commission  should  not  subject 
excepted  commodities  to  tariff  filing. 
Moreover,  it  is  possible  to  infer  from  this 
directive  to  the  Commission  that 
excepted  commodities  should  not  be 
made  subject  to  tariff  regulation  through 
voluntary  filing  by  private  parties. 

Review  of  the  legislative  history  of 
section  18(b)  of  the  1916  Act  and  its 
amendments  (the  predecessor  of  section 
8  of  the  1984  Act)  provides  additional 
indications  as  to  the  Congressional 
purpose  for  exccplirg  specific 
commodities  from  tariff  filing. 
Mandatory  tariff  filing  was  first 
established  in  1961  by  Pub.  L  No,  87- 
346,  75  Stat.  764  (1961),  an  amendment  to 
section  18  of  the  1916  Act  (1961 
Amendment).  The  1961  Amendment 
stated  that: 

.  .  .  every  common  carrier  by  water  in 
foreign  commerce  and  every  conference  of 
such  carriers  shall  file  with  the  Commission 
and  keep  open  to  public  inspection  tarriff§  s 
showing  all  the  rates  and  charges  of  such 
carrier  or  conference  of  carriers.  .  .  . 

Section  18(bl(l).  however,  also  stated  that: 
The  requirements  of  this  section  shall  not  be 
applicable  to  cargo  loaded  and  carried  in 
bulk  without  mark  or  count. 

The  1961  Amendment  also  required  that 
any  change  in  rates,  charges,  etc.  which 
results  in  an  increase  in  cost  to  the 
shipper,  as  well  as  any  new  rate,  would 
not  become  effective  earlier  than  30 
days  after  filing.*  The  Senate  Report 
accompanying  the  1961  Amendment 
merely  states  that  "all  ocean  common 
carriers  and  conferences  thereof  must 
file  tariffs,  |b|ut  this  section  expressly 
does  not  apply  to  cargo  loaded  and 
carried  in  bulk  without  mark  or  count." 
S.  Rep.  No.  860,  87th  Cong.,  1st  Sess.  19 
(1961).  The  Senate  Report,  however, 
does  not  explain  why  bulk  cargo  was 
excepted  from  the  mandatory  tariff  filing 
scheme  established  by  the  1961 
Amendment. 

In  1963,  section  18  of  the  1916  Act  was 
further  amended  to  except  lumber  in 
addition  to  bulk  cargoes  from 
mandatory  tariff  filing  by  the  passage  of 
Pub.  L.  No.  88-103,  77  Stat.  129  (1963) 
(1963  Amendment).  The  1963 


■  This  30-day  delay  In  the  effectiveness  of  an 
increase  in  an  existing  rate  is  continued  under  the 
1984  Act.  Section  8(d|  (46  U.S.C.  app.  1707(d))  slates: 

No  new  or  initial  rate  or  change  in  an  existing 
rate  that  results  in  an  increased  cost  to  the  shipper 
may  become  effective  earlier  than  30  days  after 
filing  with  the  Commission  The  Commission,  for 
good  cause,  may  allow  such  a  new  or  initial  rate  or 
change  to  become  effective  in  less  than  30  days.  A 
change  in  an  existing  rale  that  results  in  a 
decreased  cost  to  the  shipper  may  become  effective 
upon  publication  and  tiling  with  the  Commission. 

The  Commissions  rules  governing  applications 
for  special  permission  to  establish  rale  increases  on 
less  than  statutory  notice  appear  at  46  CFR  580.15. 


Amendment  is  characterized  as:  "An 
Act  to  exclude  cargo  which  is  lumber 
from  certain  tariff  filing  requirements 
under  the  Shipping  Act,  1916,  as 
amended."  (Emphasis  added).  The 
legislative  history  indicates  that  the 
purpose  of  the  1963  Amendment  is  ".  .  . 
to  exempt  lumber  from  the  provisions  of 
the  Act  requiring  the  filing  with  the 
Federal  Maritime  Commission  ...  of 
tariffs  of  all  rates  and  charges 
applicable  to  all  cargo  except  'cargo 
loaded  and  carried  in  bulk  without  mark 
or  count,"  "  H.  Rep.  No.  630,  88th  Cong., 
1st  Sess.  1  (1963).  Furthermore  the 
House  Report  states  that  ".  .  .  the  intent 
of  the  bill  is  to  treat  rough,  or  unfinished, 
lumber  which  is  usually  carried  either  in 
full-cargo  or  substantial  partial-cargo 
lots  in  the  same  manner  as  'cargo  loaded 
and  carried  in  bulk  without  mark  or 
count'  notwithstanding  the  fact  that 
such  lumber  cargoes  are  tallied."  H.  Rep. 
No.  630  at  1-2.  The  legislative  history 
suggests  that  the  purpose  of  the  lumber 
exception  was  to  remove  this 
commodity  from  the  price  stabilizing 
influence  of  tariff  filing  and  to  make  U.S. 
lumber  more  competitive  with  Canadian 
lumber  which  was  not  subject  to  any 
comparable  tariff  filing  requirement.* 
On  particular  concern  was  the  fact  that 
once  a  commodity  was  covered  by  a 
tariff  there  could  be  no  increase  in  that 
rate  for  at  least  30  days.  Shippers  argued 
that  this  made  it  more  difficult  to  obtain 
spot  rate  reductions.'" 


•  The  H.  Rep.  No.  630  at  2  states  that: 

Sponsors  of  the  bill,  particularly  lumber- 
producing  interests  in  Northwestern  United  States, 
pointed  out  in  committee  hearings  that  they  are  in 
intense  competition  with  Canadian  lumber  interests 
engaged  in  world  trade  with  the  same  or  similar 
types  of  rough  and  semifinished  lumber.  They  stale 
that  the  export  market  for  such  lumber  is 
susceptible  to  the  same  sensitivity  to  ocean  freight 
rate  fluctuations  as  bulk  cargoes  of  the  types  of 
presently  exempt  from  tariff  filing  requirements 
under  the  act.  Moreover,  the  fact  that  Canada  has 
no  tariff  Tiling  requirements  comparable  to  section 
18(b)(1)  of  our  1916  act  interferes  with  the  ability  of 
common  carriers  engaged  in  the  US  foreign 
commerce  to  meet  the  flexible  ratemaking 
opportunities  of  the  unregulated  compf.litive 
carriers  serving  Canada. 

'"This  point  was  made  in  a  letter  from  the 
General  Counsel  of  the  Department  of  Commerce  to 
the  Chairman  of  the  House  Committee  on  Merchant 
Marine  and  Fisheries  dated  April  3.  1963: 

It  is  our  understanding  that  shippers  of  lumber 
believe  that  enactment  of  this  legislation  will  permit 
them  to  secure  rates  for  the  transportation  of  lumber 
in  foreign  trade  that  are  more  competitive  wilh 
those  paid  by  foreign  producers.  At  present  the 
shippers  argue  that  carriers  are  reluctant  to 
negotiate  spot  rate  reductions  with  them  because 
such  spot  rotes  cannot  thereafter  be  increased 
upward  until  the  increased  rote  hos  been  on  file  for 
at  least  30  days.  (F.mphasis  added). 

H.  Rep.  No.  630,  88th  Cong.,  1st  Sess.  3  (1963). 
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In  1965.  section  18  of  the  1916  Act  was 
amended  again  (this  time  to  distinguish 
between  softwood  and  hardwood 
lumber  and  to  restore  mandatory  tariff 
filing  for  hardwood  lumber)  by  the 
passage  of  Pub.  L.  No.  89-303.  79  Stat. 
1124  (1965)  (1965  Amendment).  The 
legislative  history  of  the  1965 
Amendment  indicates  that  the  purpose 
of  this  distinction  was,  on  the  one  hand, 
to  serve  the  interest  of  the  softwood 
lumber  industry  in  obtaining  competitive 
transportation  rates  by  not  subjecting 
softwood  lumber  to  tariff  filing,  and.  on 
the  other  hand,  to  serve  the  interest  of 
the  hardwood  lumber  industry  in 
obtaining  stable  ocean  transportation 
rates  by  restoring  mandatory  tariff  filing 
on  hardwood  lumber."  This  history 
supports  the  inference  that  in  the  case  of 
softwood  lumber.  Congress  intended 
that  that  commodity  remain  unregulated 
as  opposed  to  hardwood  lumber  for 
which  tariff  regulation  was  reimposed.'^ 
Elsewhere  in  the  legislative  history  of 
the  1965  Amendment  there  is  the 
suggestion  that  the  purpose  of  the 
softwood  lumber  exception  was  to 
completely  remove  tariff  restrictions 
from  the  pricing  of  transportation  on  this 
commoditv.'^ 


' '  S  Rep  No.  873.  89lh  Cong  .  Is'  S«>s«.  1-2  (1965) 
explained  the  need  for  this  legislation  as  follows: 

The  Shipping  Act  of  1918  requires  every  common 
carrier  by  water  in  foreign  commerce  to  file  with  the 
Federal  Maritime  Commission  rates  for 
transportation  on  all  cargo  except  bulk  cargo  and 
lumber.  The  exclusion  of  lumber  from  tariff  filing 
requirements  was  added  by  Public  law  88-103 
enacted  in  August  of  1963  pnmarily  to  permit  the 
softwood  lumber  industry  to  compete  with 
Canadmn  lumber  exporters.  During  the  past  2  ye.irs 
the  hardwood  lumber  industry  has  felt  that  this 
exemption  from  tariff  filing  requirements  on  all 
shipments  of  lumber  was  detrimental  to  their 
interest  in  stable  ocean  transportation  rates  to 
Europe  although  the  exemption  nevertheless 
benefited  the  softwood  lumber  Industry  in  meeting 
its  primary  competitor  Canada. 

This  bill  will  amend  the  Shipping  Act.  1918.  as 
amended  in  1963.  to  limit  the  term  "lumber"  under 
the  exemption  to  softwood  lumber  and  thereby 
reinstate  the  previous  requirement  for  the  filing  of 
tariffs  on  the  movement  of  hardwood  lumber.  No 
opposition  has  been  expressed  to  this  legislation. 

"  In  a  letter  from  the  Vice  Chairman  of  the 
Federal  Maritime  Commission  to  the  House 
Committee  on  Merchant  Marine  and  Fisheries  dated 
September  IS.  1965.  the  Commission's  support  for 
the  1965  Amendment  was  explained  as  follows: 

Generally,  lumber  is  divided  info  two  categories: 
softwood,  meanir\g  lumber  produced  from  trees  of 
needle-leaved  species  such  as  pine,  spruce,  and  fir: 
and  hardwood,  meaning  lumber  from  broad-leaved 
species  of  trees  such  as  oak,  maple  and  walnut.  The 
shippers  of  hardwood  lumber  have  not  experienced 
the  conditions  on  rate  adjustments  as  have  shippers 
of  softwood.  Legislation  has  been  requested  by  the 
hardwood  producers  to  reestablish  regulation  of  the 
rates  of  the  produces.  (Emphasis  added). 

S.  Rep.  No.  873.  89th  Cong  .  1st  Sess.  2  (1965). 

"  The  General  Counsel  of  the  Department  of 
Commerce  in  a  letter  to  the  House  Merchant  and 
Fisheries  Committee  dated  September  15. 1965 
explained  that  the  1965  Amendment  would  continue 


The  series  of  amendments  to  section 
18  of  the  1916  Act  (the  predecessor  of 
section  8  of  the  1984  Act),  and  their 
accompanying  legislative  history,  lend 
support  to  the  view  that  the  purpose  for 
excepting  commodities  from  mandatory 
tariff  filing  is  to  remove  those 
commodities  from  the  restraints  on 
speedy  price  adjustments  which  result 
from  tariff  filing.  That  legislative  history 
suggests  that  certain  commodities  have 
been  excepted  from  mandator}'  tariff 
filing  in  order  to  provide  shippers  of 
those  commodities  with  the  flexibility  to 
negotiate  rates  for  ocean  transportation 
services  in  a  competitive  market.  Such  a 
market  is  one  where  prices  may  rise  or 
fall  without  the  intervention  of  any 
regulation  of  that  pricmg  mechanism. 

Once  a  tariff  is  filed  on  a  commodity, 
the  flexibility  to  negotiate  rates  is 
inhibited.  For  example,  under  section 
8(d)  of  the  1984  Act,  a  rate  increase  on 
an  existing  tariffed  rate  could  not 
become  effective  for  30  davs  without 


lo  allow  softwood  lumber  to  remain  unregulated 
while  it  restored  Ihe  stability  of  tariff  filing  with 
regard  to  hardwood  lumber  rates.  The  letter  stated 
that: 

The  House  Report  (Kept.  No  630)  accompanying 
H.R.  1157.  88th  Congress,  which  was  enacted  as 
Public  Law  88-103.  states  that  the  need  for  the 
amendment  excluding  lumber  from  the  tariff  filing 
requirements  was  that  under  the  1916  act  decreases 
in  rates  ore  effective  immediately  but  Increases 
may  not  become  effective  until  30  days  after  filing; 
that  the  sponsors  of  the  bill,  principally  lumber- 
producing  interests  in  Northwestern  United  States 
testified  that  they  are  in  intense  competition  with 
Canadian  lumber  interests  engaged  in  world  trade 
with  the  same  or  similar  types  of  rough  and 
semifinished  lumber  that  the  export  market  for  such 
lumber  is  susceptible  to  the  same  sensitivity  lo 
ocean  freight  rate  fluctuations  as  bulk  cargoes 
which  are  exempted  from  the  tariff  filing 
requirements  under  the  act:  that  Canada  has  no 
tariff  filing  requirements;  and  that  the  tariff  filing 
requirements  of  the  1916  act  interfere  with  the 
ability  of  cowman  earners  engaged  m  the  U.S. 
foreign  commerce  to  meet  the  flexible  ratemaking 
opportunities  of  the  unregulated  competitive 
corners  serving  Canda.  (Emphasis  added). 

H  R.  10196  would  amend  section  18(b)(1)  of  the 
1916  Act  as  as  to  limit  the  exemption  of  lumber  from 
the  tariff  filing  requirements  to  softwood  lumber. 

We  recommend  favorable  consideration  of  the 
biH. 

Ninety-five  percent  of  the  lumber  exported  from 
the  Pacific  Northwest  is  softwood  lumber.  The 
exemption,  therefore,  was  sponsored  chiefly  by 
members  of  the  industry  who  are  engaged  in  the 
exportation  of  softwood  lumber. 

We  understand  that  hardwood  lumber  exporters 
from  the  gulf  and  east  coast  of  Ihe  United  States 
have  complained  to  the  Federal  Mantime 
Commission  that  Ihe  rates  they  are  able  to  negotiate 
for  the  transportation  of  lumber  to  European  ports 
are  too  high.  They  evidently  believe  they  would  be 
better  off  to  have  stable  nates  and  to  know  the 
transportation  charges  their  competitors  pay  than 
to  have  the  flexibility  to  negotiate  rates  which  the 
exemption  of  lumber  from  the  tariff  filing 
requirements  was  intended  to  provide.  (Emphasis 
added) 

S.  Rep.  No.  873.  89th  Cong..  Isl  Sess.  3-4  (1965). 


special  permission.'*  The  legislative 
history  of  the  1916  Act  indicates  that 
excepted  commodities  should  not  be 
subject  to  such  statutorily  imposed 
delays  in  upward  price  adjustments. 
Moreover,  once  a  tariff  has  been  filed,  a 
common  carrier  or  conference  is 
specifically  prohibited  from  charging  a 
rate  other  than  that  shown  in  its  tariff 
(46  U.S.C.  app.  1709(b)(1)).  The 
voluntary  filing  of  a  tariff  therefore  has 
a  significant  impact  on  the  pricing  of 
ocean  transportation  services. 

To  the  extent  that  the  legislative 
history  suggests  that  it  was  the  intention 
of  Congress  to  remove  excepted 
commodities  from  the  restrictions  and 
limitations  imposed  by  the  tariff  filing 
machinery,  voluntary  tariff  filing  on  an 
excepted  commodity  may  be  seen  as 
contrary  to  the  purpose  of  the  Act. 
Moreover,  in  light  of  the  specific 
Congressional  directive  to  the 
Commission  not  to  regulate  excepted 
commodities  in  the  area  of  terminal 
tariffs,  it  would  seem  to  create  an 
anomaly  to  interpret  the  Act  so  that  a 
voluntarily  filed  terminal  tariff  by  a 
carrier  or  conference  could  include  such 
commodities.  This  would  apply  whether 
it  was  a  tariff  filed  by  a  single  common 
carrier  or  a  tariff  filed  by  a 
conference.'*  The  voluntary  filing  of  a 
tariff  on  such  a  commodity  by  a  single 
carrier  would  still  frustrate  the  purpose 
of  the  Act  inasmuch  as  such  filing  would 
remove  the  commoditv  from  an 


'*  Section  8(d)  was  modeled  after  section  18(b)(2) 
of  the  1916  Act.  Section  18(b)|2|  provided  that  no 
change  could  be  made  m  an  existing  tariff 
".  .  .  except  by  the  publication,  and  filing,  as 
aforesaid,  of  a  new  tanff  or  tariffs  which  shall 
become  effective  not  earlier  than  thirty  days  after 
the  dute  of  publication  and  filing  thereof  with  the 
Commission,  and  each  such  tariff  of  lanffs  shall 
plainly  show  the  changes  proposed  to  be  made  in 
the  tariff  or  tariffs  then  in  force  and  the  time  when 
the  rates,  charges,  classification,  rules  or  regulations 
as  changed  are  lo  become  effective      ,  .  .'  While 
section  18(b)(2)  was  clearer  that  s  change  in  a  filed 
tariff,  including  one  voluntaniy  filed  on  an  excepted 
commodity,  could  be  accomplished  only  by  filing 
and  publishing  the  tariff  change  and  observing 
applicable  requirements,  it  appears  that  any  change 
in  language  between  section  18(bl!2)  and  section 
8(d)  was  stylistic  and  only  intended  to  simplify  the 
provision  There  is  nothing  m  the  Act  or  its 
legislative  history  which  reveals  any  intention  to 
make  a  substantive  change. 

"  In  issuing  Its  final  foreign  tariff  filing  rules  the 
Commission  stated  that  there  does  not  appear  to  be 
any  legal  barrier  lo  allowing  the  filing  of  rates  and 
charges  on  excepted  commodities  on  an  optional 
basis  by  an  individual  carrier  49  FR  45375. 
Reexamination  of  this  position  may  be  appropriate 
in  light  of  closer  study  of  the  legislative  history  of 
section  18  of  the  1916  Act  As  indicated  above,  that 
history  suggests  that  the  purpose  of  a  commodity 
exception  is  lo  remove  that  commodity  entirely  fmm 
the  price  stabilizing  effect  of  a  lanfT  Accordingly, 
the  question  of  whether  a  single  common  earner,  as 
well  as  a  conference  of  earners,  may  voluntarily  file 
a  tariff  Is  being  addressed  in  this  inquiry 
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unregulated  market  where  price 
increases  or  decreases  would  more 
readily  occur. 

B.  Collective  Ratemaking 

Section  4(a)(1)  of  the  Act  (46  U.S.C. 
app.  1703(a)(]))  authorizes  agreements 
by  or  among  ocean  common  carriers  to: 

.  .  .  discuss,  fix,  or  regulate  transportation 
rates,  including  through  rates,  cargo  space 
accommodations,  and  other  conditions  of 
service.  .  .  . 

Furthermore,  under  section  4(b)(1)  of  the 
Act  (46  U.S.C.  app.  1703(b)(1)),  marine 
terminal  operator  agreements  are 
authorized  to: 

.  .  .  discuss,  fix,  or  regulate  rates  or  other 
conditions  of  service.  .  .  . 

In  neither  case  does  the  Act  exclude 
excepted  commodities  from  the  grant  of 
general  ratemaking  authority. 

Nevertheless,  Congress'  exception  of 
certain  commodities  from  mandatory 
tariff  filing  does  raise  questions  as  to 
whether  concerted  rate  action  on  those 
commodities  was  intended,  with  or 
without  antitrust  immunity.'*  As  is  the 
case  with  tariff  filing,  collective 
ratemaking  on  excepted  commodities 
reduces  the  degree  of  flexibihty  of 
shippers  and  carriersto  negotiate  rates 
because:  (1)  A  shipper  must  encounter 
the  collective  market  power  of  the 
conference;  (2)  negotiation  of  rales  is 
subject  to  the  machinery  of  conference 
action;  and  (3)  independent  action  from 
a  conference  rate  on  an  excepted 
commodity  is  not  mandatory  under  the 
1984  Act.  If,  again  as  with  tariff  filing. 
Congress'  intention  was  to  "deregulate" 
excepted  commodities,  then  permitting 
concerted  rate  fixing  on  those 
commodities  under  authority  of  the  1984 
Act  would  appear  anomalous.  Other 
anomalies  arise  whenever  collective 
ratemaking  on  excepted  commodities  is 
considered  in  light  of  the  1984  Act  and 
its  legislative  history. 

In  the  case  of  terminal  services,  there 
is  the  specific  Congressional  directive  in 
the  legislative  history  of  the  1984  Act.  to 
the  Commission,  not  to  impose  any 
terminal  tariff  filing  requirements  with 
regard  to  excepted  commodities. 
Allowing  private  parties  to  voluntarily 
set  rates  may  be  inconsistent  with  this 
directive. 

In  the  case  of  conferences  of  ocean 
common  carriers,  ratemaking  on 
excepted  commodities  creates  an 


'"  It  18  not  the  inlention  of  the  Commissron  here 
to  discuss  the  antitrust  implications  of  this  question 
or  to  attempt  to  interpret  the  application  of  federal 
antitrust  laws.  Nevertheless,  while  this  inquiry  is 
limited  to  issues  arising  under  the  Shipping  Act  of 
1984.  we  recognize  that  the  resolution  of  those 
issues  may  have  some  impact  on  the  scope  of 
antitrust  immunity  conferred  by  the  Act. 


incongruity  under  the  1984  Act  with 
regard  to  independent  action.  The  Act 
states  that  conferences  must  provide  for 
independent  action  on  any  rate  or 
service  item  required  to  be  filed  in  a 
tariff  under  section  e(a)  of  the  Act.  46 
U.S.C.  app.  1704(b)(B).  However, 
independent  action  is  not  mandated 
with  regard  to  commodities  for  which  no 
tariff  is  required  to  be  filed.  If  a 
conference  tariff  were  voluntarily  filed 
on  an  excepted  commodity,  it  would  not 
be  subject  to  the  requirement  of 
independent  action.  Thus  there  would 
be  less  pricing  flexibility  on  excepted 
commodities  than  there  would  be  on 
tariffed  commodities.  This  would  appear 
to  be  an  illogical  result.  One  means  of 
alleviating  this  problem,  would  be  to 
require  that  any  conference  which 
establishes  rates  on  excepted 
commodities  expressly  provide  that  its 
members  may  take  independent  action 
from  those  rates.  Such  a  requirement 
would  be  consistent  with  the  overall 
legislative  intent  of  the  1984  Act  with 
respect  to  independent  action. 

C.  Service  Contracts 

Section  8(c)  of  the  Act  provides 
express  statutory  authority  for  ocean 
common  carriers  and  conferences  to 
utilize  service  contracts.  Section  8(c) 
states  in  relevant  part: 

An  ocean  common  carrier  or  conference  may 
enter  into  a  service  contract  with  a  shipper  or 
shippers'  association  subject  to  the 
requirements  of  this  Act.  Except  for  service 
contracts  dealing  with  bulk  cargo,  forest 
products,  recycled  methl  scrap,  waste  paper, 
or  paper  waste,  each  contract  entered  into 
under  this  subsection  shall  be  filed 
confidentially  with  the  Commission,  and  at 
the  same  time,  a  concise  statement  of  its 
essential  terms  shall  be  filed  with  the 
Commission  and  made  available  to  the 
general  public  in  tariff  format,  and  those 
essential  terms  shall  be  available  lo  all 
shippers  similarly  situated. 

The  Act  is  silent  on  the  question  of 
whether  service  contracts  on  excepted 
commodities  may  voluntarily  be  filed. 
As  indicated  above,  the  Commission's 
tariff  rules  presently  permit  such 
optional  filing. 

For  a  number  of  reasons  the  concerns 
which  arise  in  connection  with  the 
voluntary  filing  of  tariffs  may  not  be 
relevant  to  the  voluntary  filing  of  service 
contracts  on  excepted  commodities. 
Service  contracts  by  their  nature  are 
negotiated  between  shipper  and  carrier 
or  conference  in  an  open  competitive 
market.  The  stabihty  which  the  contract 
establishes  for  its  term  is  mutually 
agreed  to  by  both  parties.  In  addition, 
service  contracts  are  expressly 
recognized  by  statute  for  the  first  time 
under  the  1984  Act.  The  eariier 


legislative  history  under  the  1916  Act 
with  respect  to  tariff  filing  may  not 
apply  to  service  contracts. 

///.  Conclusion 

The  issues  discussed  above  are 
significant  and  complex.  We  recognize 
that  they  may  not  be  susceptible  to 
administrative  resolution.  However,  in 
order  to  provide  the  Commission  with 
the  most  complete  information  available 
and  enable  it  to  make  an  informed 
judgement  in  this  matter,  interested 
persons  are  invited  to  respond  to  the 
following  specific  questions  and  to 
comment  on  the  proper  treatment  of 
excepted  commodities  under  sections 
8(a)  and  8(c)  of  the  Shipping  Act  of  1984. 

1.  Is  it  lawful  for  an  ocean  common 
carrier  or  a  conference  of  such  carriers 
voluntarily  to  file  a  tariff  with  the 
Federal  Maritime  Commission  covering 
a  commodity  which  is  excepted  from 
mandatory  tariff  filing  under  section  8(a) 
of  the  Shipping  Act  of  1984? 

2.  Is  it  lawful  for  a  conference, 
whether  or  not  it  has  express  enabling 
authority  in  its  agreement  to  agree  on  a 
rate  covering  a  commodity  which  is 
excepted  from  mandatory  tariff  filing 
under  section  8(a)  of  the  Shipping  Act  of 
1984? 

3.  May  the  Federal  Maritime 
Commission  require  that  a  conference, 
which  has  agreed  to  a  rate  and  filed  a 
tariff  covering  an  excepted  commodity, 
allow  for  a  right  of  independent  action 
as  provided  for  under  section  5(b)(8)  of 
the  Shipping  Act  of  1984? 

4.  Is  it  lawful  for  an  ocean  common 
carrier  or  a  conference  to  voluntarily  file 
a  service  contract  which  covers  an 
excepted  commodity? 

By  the  Commission. 
Bruce  A.  Dombrowski. 

Assistant  Secretary. 

|FR  Doc.  85-«417  Filed  5-15-85;  8:45  am] 
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46  CFR  Part  572 

(Docket  No.  85-7] 

Independent  Action;  Notice  and 
Meeting  Provisions  in  Conference 
Agreements 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Maritime 
Commission  hereby  proposes  to  amend 
its  regulations  governing  the  filing  of 
agreements  submitted  to  the 
Commission  pursuant  to  section  5  of  the 
Shipping  Act  of  1984.  This  proposed 
amendment  of  Part  572  would  add  new 
requirements  affecting  conference 
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agreement  independent  action 
provisions  with  regard  to  notice  period, 
single  notice,  and  mandatory  meetings. 
The  proposed  rule  would  require 
conference  agreements  to  establish  a 
maximum  allowable  notice  period,  to 
provide  for  a  single  notice  to  the 
conference,  and  to  stale  that  a 
proponent  of  independent  action  is  not 
required  to  attend  a  meeting  for  the 
purpose  of  explaining  the  taking  of 
independent  action. 
DATES:  Comments  (original  and  fifteen 
copies)  on  or  before  April  17. 1985. 
ADDRESS:  Send  comments  to:  Francis  C. 
Hurney,  Secretary.  Federal  Maritime 
Commission.  1100  L  Street,  NW. 
Washington,  D.C.  20573. 

FOR  FURTHER  INFORMATION  CONTACr. 

Robert  D.  Bourgoin.  General  Counsel. 
Federal  Maritime  Commission.  1100  L 
Street,  NW,  Washington,  D.C.  20573. 
(202)  523-5740. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Shipping  Act  of  1984  (46  U.S.C. 
app.  1701-1720)  (the  Act  or  the  1984  Act) 
requires  that  each  conference  agreement 
must  provide  for  independent  action  by 
a  conference  member  on  any  tariffed 
rate  or  ser\'ice  item.  Section  5(b)(8)  of 
the  Act  (46  U.S.C.  app.  1704(b)(8))  states 
that  each  conference  agreement  must: 

provide  that  any  member  of  the  conference 
may  take  independent  action  on  any  rate  or 
service  item  required  to  be  filed  in  a  tariff 
under  section  8(a)  of  this  Act  upon  not  more 
than  10  calendar  days'  notice  to  the 
conference  and  that  the  conference  will 
include  the  new  rale  or  service  item  in  its 
tariff  for  use  by  that  member,  effective  no 
later  than  10  calendar  days  after  receipt  of 
the  notice,  and  by  any  other  member  that 
notifies  the  conference  that  it  elects  to  adopt 
the  independent  rate  or  service  item  on  or 
after  its  effective  date,  in  lieu  of  the  existing 
conference  tariff  provision  for  that  rate  or 
service  item. 

Section  5(b)(8)  is  a  crucial  element  in  the 
overall  plan  of  the  1984  Act.  It  is  clear 
from  the  legislative  history  of  the  Act 
that  independent  action  is  intended  to 
operate  as  a  counterbalance  to  the 
increased  economic  power  which  is 
conferred  upon  conferences.  In  order  for 
that  counterbalance  to  be  effective  and 
to  fulfill  its  role  within  the  statutory 
scheme,  it  is  essential  that  the  right  of 
independent  action  remain  unfettered 
and  that  it  not  be  limited  in  any  way 
other  than  that  expressly  permitted  by 
the  Act.  Section  5(b)(8)  only  allows  a 
conference  to  require  a  period  of  notice, 
not  in  excess  of  10  days,  as  a  condition 
for  taking  independent  action.  Section 
5(b)(8)  does  not  specify  any  other 
condition,  requirement,  or  limitation 
which  may  be  imposed  by  a  conference 


upon  a  member  taking  independent 
action  (lA). 

On  May  29, 1984.  the  Commission 
issued  an  Interim  Rule  governing 
agreements  which,  among  other  things, 
implemented  section  5(b)(8)  of  the  Act 
by  requiring  that  each  conference 
agreement  in  existence  as  of  June  18, 
1984  adopt  certain  mandatory 
provisions,  one  of  which  was  a 
mandatory  independent  action  provision 
(46  CFR  572.801(e).  49  FR  22315).  Section 
572.801(e)  stated  that  lA  may  be  taken 
"upon  not  more  than  10  calendar  days' 
notice  to  the  conference,"  thereby 
establishing  a  ceiling  or  maximum 
notice  period  for  lA. 

On  June  14, 1984.  in  response  to 
emergency  comments,  section  572, 801(e) 
was  modified  to  permit  a  conference  to 
fix  a  specific  notice  period  up  to  a 
maximum  of  10  days  (49  FR  24697).  The 
Commission  also  modified  section 
572.801(e)  to  remove  an  ambiguity 
regarding  the  time  period  within  which 
the  conference  shall  file  the  rate  or 
service  item  in  its  tariff  for  use  by  the 
member  and  to  make  clear  that  another 
member  may  adopt  an  independent  rate 
or  service  item  at  any  time  following  its 
announcement,  effective  on  or  after  the 
effective  date  announced  by  the  party 
taking  independent  action. 

On  November  15. 1984,  the 
Commission  issued  its  Final  Rule 
governing  agreements  which  deleted  the 
prescribed  mandatory  conference 
independent  action  provision  and 
announced  a  policy  that  parties  to 
conference  agreements  are  free  to 
develop  their  own  mandatory  provisions 
in  accordance  with  the  requirements  of 
section  51b)  of  the  Act  (46  CFR 
572.103(f),  49  FR  45352). 

The  Commission  has  now  gained 
additional  experience  with  conference 
agreement  independent  action 
provisions  which  have  been  drafted  by 
the  parties  to  the  agreement.  This  has 
included  both  new  conference 
agreements  filed  on  or  after  the  June  18. 
1984  effective  date  of  the  Act.  and 
existing  agreements  in  which  the 
members  have  substituted  their  own 
provisions  for  the  adopted  mandatory 
provisions.  While  many  of  the 
conference-drafted  lA  articles  have  fully 
complied  with  both  the  letter  and  the 
spirit  of  section  5(b)(8)  of  the  Act,  there 
have  been  a  number  of  filings  of 
conference  lA  articles  which  have 
contained  provisions  which  place 
impermissible  conditions  or  limitations 
on  the  exercise  of  the  right  of 
independent  action.  These  provisions 
have  imposed  procedural  barriers  to  the 
exercise  of  lA  which  make  the  exercise 
of  lA  more  difficult  or  burdensome  or 
have  attached  other  conditions  which 


may  have  a  chilling  effect  on  the 
exercise  of  lA. 

Thus  far  the  Commission  has  dealt 
with  such  provisions  on  an  ad  hoc  basis 
and  has  sought  their  modification 
informally  through  the  negotiation 
process.  However,  the  Commission  now 
believes  that  it  is  appropriate  and  timely 
to  further  refine  the  Commission's  policy 
and  requirements  regarding  independent 
action  and  to  address  a  number  of  these 
restrictions  on  an  industry-wide  basis 
through  this  proposed  rulemaking 
(Proposed  Rule).  The  Proposed  Rule 
addresses  three  areas  of  concern:  (1) 
Conference  agreement  provisions  which 
require  an  lA  proponent  to  provide  for  a 
minimum  notice  period  and  leave  open 
the  possibility  that  an  lA  proponent  m.ay 
voluntarily  provide  notice  wtiich 
exceeds  the  minimum,  including  the 
possibility  of  notice  in  excess  of  ten 
days;  (2)  conference  agreement 
provisions  which  require  an  lA 
proponent  to  provide  notice  not  only  to 
the  conference  but  to  all  other 
conference  members  as  well;  and  (3) 
conference  agreement  provisions  which 
require  an  lA  proponent  to  attend  a 
conference  meeting  or  provide 
additional  information  prior  to  the 
effective  date  of  the  lA  for  the  purpose 
of  explaining  the  proposed  independent 
action  and/or  reaching  a  compromise. 

The  Proposed  Rule  would  establish 
requirements  governing  independent 
action  articles  but  does  not  contain 
model  language  for  conference  adoption. 
Thus  the  Proposed  Rule  would  continue 
the  policy  of  allowing  parties  to 
conference  agreements  to  draft  their 
own  lA  provisions  within,  however,  the 
more  specific  guidelines  which  would  be 
established  by  the  Proposed  Rule. 

II.  Item-by-Item  Discussion  of  Proposed 
Section  572.502(a)(4) 

A.  Section  572.502(a)(4)(i)— Right  of 
Independent  Action 

Section  572.502(a)(4)(i)  merely 
incorporates  into  the  Proposed  Rule  the 
requirement  under  section  5(b)(8)  of  the 
Act  that  each  conference  agreement 
must  provide  for  the  right  of 
independent  action.  The  language  of  this 
section  is  substantially  the  same  as  that 
of  the  current  rule  which  appears  at  46 
CFR  572.502(a)(4). 

B.  Section  572.502(a)(4)(ii}— Notice 
Period 

Section  572.502(a)(4)(ii)  of  the 
Proposed  Rule  would  require  each 
conference  agreement  to  establish  a 
maximum  period  of  notice  of 
independent  action  not  to  exceed  10 
calendar  days.  The  Proposed  Rule  does 
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not  preclude  a  range  of  notice.  A 
conference  agreement  would  be 
permitted  to  require  a  minimum  period 
of  notice  provided  that  it  also 
established  a  maximum  notice  of  no 
more  than  ten  calendar  days'  notice.  Of 
course,  a  fixed  notice  period  will 
continue  to  be  acceptable  provided  that 
the  fixed  period  is  not  more  than  10 
days.  The  Proposed  Rule  therefore 
would  preclude  lA  articles  which  only 
establish  a  minimum  notice  period.  The 
Proposed  Rule  would  also  preclude  a 
conference  member  frqm  voluntarily 

oviding  more  than  1p  calendar  days' 
notice  to  the  conference. 

The  Commission  has  received  for 
filing  and  processing  a  number  of 
modifications  of  conference  agreements 
which  are  stated  in  terms  of  a  required 
minimum  notice  period  but  leave  open 
the  possibility  that  a  proponent  of 
independent  action  may  voluntarily  give 
the  conference  notice  which  is  longer 
than  the  required  minimum,  including 
the  possibility  of  notice  in  excess  of  ten 
days.  Thus  far.  the  Commission  has  not 
taken  any  action  against  such  provisions 
and  a  number  of  conferences  contain 
such  language  m  currently  effective 
agreements.  Because  it  is  believed  that 
section  5(bl|8)  imposes  a  maximum 
notice  requirement  on  both  the 
conference  and  the  individual  member, 
the  Commission  is  now  addressing  this 
matter  by  rule 

Section  ,=i(bl|81  of  the  Act  requires  that 
a  conference  agreement  provide  that  a 
member  may  take  independent  action 
"upon  not  more  than  10  calendar  days' 
notice  to  the  conference."  This  language 
imposes  a  limitation  on  the  conference, 
namely  that  it  may  not  require  a 
conference  member  to  provide  more 
than  10  calendar  days'  notice  of 
independent  action.  The  language  also 
places  a  limitation  on  the  members  of 
the  conference  by  virtue  of  their 
required  agreement  to  prov  ide  a 
maximum  of  10  days'  notice  to  the 
conference. 

Section  5(b](8]  also  requires  that  the 
conference  include  the  new  independent 
rate  or  service  item  in  its  tariff  for  use 
by  the  member  "effective  no  later  than 
10  calendar  days  after  receipt  of  the 
notice  "  This  language  would  appear  to 
impose  a  limitation  on  the  conference  to 
file  the  new  tariff  rate  to  be  effective  no 
more  than  10  calendar  days  after  notice 
by  the  member.  It  would  also  appear 
that  an  lA  proponent  may  not 
voluntarily  elect  to  provide  more  than  10 
days'  notice  because  once  notice  has 
been  given,  the  tariff  must  become 
effective  after  no  more  than  10  calendar 
days  elapse. 

.Section  5(b)(8)  therefore  places 
limitations  on  both  the  conference  and 


its  individual  members  regarding  the 
notice  period  and  the  date  of 
effectiveness  of  the  independent  rate. 
Conference  provisions  which  fail  to 
establish  maximum  or  fixed  limits  for 
notice  and  effectiveness  and  leave  open 
the  possibility  of  an  individual  member 
voluntarily  providing  a  longer  notice 
period  appear  inconsistent  with  section 
5(b)(8). 

This  interpretation  of  section  5(b)(8)  is 
supported  by  the  legislative  history  of 
the  1984  Act.  The  House  and  Senate 
conferees  interpreted  the  notice 
provision  as  follows: 

The  independent  dclion  section  5(b)(8)  of 
the  bill  requires  that  each  conference 
agreement  provide  for  independent  action  on 
rates  or  service  items  required  to  be  filed  in  a 
tariff  under  section  8(a)  of  the  bill.  The 
conferees  agree  that  the  notice  period  to  be 
given  to  the  conference  before  a  member  may 
take  independent  action  cannot  be  more  than 
ten  calendar  days. 

H.R.  Rep,  No.  98-600,  98th  Cong.,  2d 
Sess.  29  (1984). 

At  an  earlier  point  in  the  legislative 
history,  the  Judiciary  Report  addressed 
the  question  of  notice  as  follows: 

The  Committee  amendment  provides  for  a 
right  of  independent  action  for  any  carrier  in 
a  conference  serving  a  U.S.  trade,  but  permits 
the  conference  to  require  up  to  10  days  notice 
from  carriers  before  exercising  that  right. 

H.R.  Rep.  No.  98-53.  Part  2.  98th  Cong., 
1st  Sess.  27  (1983).  HR.  Rep.  No.  98-53 
further  states  the  bill"    *    '  requires  all 
conferences  to  permit  independent 
action  upon  a  maximum  of  ten  days" 
notice  to  the  conference."  For  these 
reasons,  the  Proposed  Rule  would 
require  that  provisions  in  conference 
agreements  governing  independent 
action  which  require  notice  must 
establish  a  maximum  length  of  notice  up 
to  10  calendar  days  which  must  be 
observed  by  both  the  conference  and  the 
lA  proponent. 

C.  Section  572.502(aX4)l Hi)— Single 
Notice 

Section  572.502(a)(4)(iii)  of  the 
Proposed  Rule  would  require  each 
conference  agreement  to  designate  a 
conference  official  or  representative  to 
whom  notice  of  independent  action  is  to 
be  provided.  The  Proposed  Rule  would 
further  provide  that  a  conference  may 
not  require  an  lA  proponent  to  notify  the 
other  members  of  the  conference  of  its 
independent  action. 

The  Commission  has  received  a 
number  of  amendments  to  conference 
agreements  which  required  a  proponent 
of  independent  action  to  notify  not  only 
the  conference  but  also  all  other 
conference  members  of  the  independent 
rate  proposal.  Section  5(b)(8),  however, 


states  only  that  the  conference  shall 
receive  notice.  The  Commission, 
therefore,  has  treated  such  a  multiple 
notice  provision  as  inconsistent,  on  its 
face,  with  the  language  of  the  Act  and 
has  sought  appropriate  changes  in  such 
clauses  through  the  negotiation  process. 
The  statute  would  no!  appear  to  allow  a 
conference  to  place  the  burden  of 
notifying  other  members  upon  the  I.^ 
proponent  or  to  make  it  a  condition  for 
taking  lA.  Therefore,  the  Proposed  Rule 
prohibits  any  requirement  of  multiple 
notice. 

D.  Section  542.502(al(4)(iv)— 
Compulsory  Meetings 

Section  572.502(a)(4)(iv)  of  the 
Proposed  Rule  would  prohibit  a 
conference  agreement  from  requiring  an 
lA  proponent  at  attend  a  conference 
meeting,  to  provide  additional 
information,  or  to  comply  with  any  other 
procedure  for  the  purpose  of  explaining, 
justifying  or  compromising  the  proposed 
independent  action.  Under  the  Proposed 
Rule,  the  only  information  which  a 
conference  may  require  of  an  lA 
proponent  is  that  which  is  necessary  to 
accomplish  the  filing  of  the  independent 
tariff  item.  Information  concerning  the 
identity  of  the  shipper  or  consignee  may 
not  be  made  mandatory  by  the 
conference.  Nor  may  the  conference 
agreement  require  any  statement  of 
explanation  or  justification  for  the 
proposed  independent  action. 

The  Commission  has  received  a 
number  of  agreements  containing  such 
clauses.  The  Commission  has  taken  a 
position  that  such  requirements  are  not 
contemplated  under  section  5(bl(8)  and 
has  implemented  this  policy  by 
negotiating  modifications  which  state 
that  attendance  at  explanatory  meetings 
may  not  be  mandatory  nor  is 
compromise  required. 

Section  5(b)(8)  attaches  only  one 
condition  to  the  exercise  of  independent 
action  by  a  conference  member,  namely 
providing  notice  up  to  a  maximum  of  10 
days  to  the  conference.  In  some  cases  it 
is  not  clear  whether  the  mandatory 
meeting  procedure  would  have  the  effect 
of  extending  the  notice  period  beyond  10 
days.  In  addition  the  inclusion  of  such  a 
provision  could  subject  an  \.\  proponent 
to  an  agreement  violation  should  the 
proponent  fail  to  attend  the  meeting. 
Finally,  the  mandatory  meeting  may 
have  a  chilling  effect  upon  the  taking  of 
lA. 

£,  Section  572.502(q)(4j(vj— Follow-up 
Independent  Action 

Section  572.502(a)(4)(v)  merely 
incorporates  into  the  Proposed  Rule  the 
requirement  of  section  5(b)(8)  of  the  Act 
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regarding  the  obligation  of  the 
conference  with  respect  to  follow-up 
independent  action. 

F.  Section  572.502faM4/fviJ—Compfionce 

Section  572.502(a){4)(vi)  establishes 
deadlines  for  compliance  with  the 
Proposed  Rule  by  both  new  agreements 
filed  on  or  after  its  effective  date  and  by 
all  other  conference  agreements. 

G.  Section  572.202(a)(4)(vi!h-Reiection 

Section  572.502{a)(4)(vii)  provides  that 
any  new  conference  agreement  or  the 
modification  to  an  existing  conference 
agreement  which  does  not  meet  the 
requirements  of  §  572.502(a)(4)  shall  be 
rojected. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  proposes  to  promulgate  a 
rule  that  notice  periods  in  conference 
agreements  regarding  independent 
action  must  establish  either  a  fixed  or  a 
maximum  amount  of  notice  to  be 
provided  to  the  conference.  The 
Proposed  Rule  further  prohibits  any 
requirement  of  multiple  independent 
action  notice.  Finally,  the  rule  prohibits 
mandatory  attendance  by  an 
independent  action  proponent  at  any 
meeting  called  to  explain  or  compromise 
a  proposed  independent  action. 

Based  on  its  experience  to  date,  the 
requirements  of  the  Proposed  Rule 
address  those  provisions  in  conference 
independent  action  articles  which  have 
caused  concern.  Independent  action  is 
an  important  element  of  the  1984  Act 
and  its  meaningful  exercise  must  be 
preserved.  If  other  impermissable 
restrictions  on  lA  occur,  they  will  be 
dealt  with  either  on  a  case-by-case  basis 
or  by  rule  as  appropriate.  The 
Commission  has  considered  but  rejected 
at  this  time  the  alternative  of  a 
mandated  model  independent  action 
provision.  It  should  be  further  noted  in 
this  regard  that  the  Commission  will 
soon  consider  inaugurating  certain 
reporting  requirements  with  respect  to 
the  exercise  of  lA  which  will  enable  the 
Commission  to  monitor  and  survey  its 
role  and  effectiveness. 

The  Federal  Maritime  Commission 
has  determined  that  the  proposed  rule,  if 
adopted,  is  not  a  "major  rule"  as  defined 
in  Executive  Order  12291  dated 
February  17.  1981,  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  SlOO  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  {3) 


significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterpnses  in  domestic  or  export 
markets. 
-,     Pursuant  to  the  Regulatory  Flexibilitv 
Act  (5  U.S.C.  601  et  seq.)  the  Federal 
Maritime  Commission  certifies  that  the 
proposed  rule  will  not.  if  adopted,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
governmental  junsdictions. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review- 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)).  A  copy  of  the  request  for  OMB 
review  and  supporting  documentation 
may  be  obtained  from  the  Commission's 
Secretary.  Comments  on  any  such 
information  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC.  20573. 
Attention:  Desk  Officer  for  the  Federal 
Maritime  Commission. 

List  of  Subjects  in  Part  572 

Administrative  practice  and 
procedure;  Rates  and  fares:  Reporting 
and  recordkeeping  requirements 

PART  572— {AMENDED] 

Therefore,  pursuant  to  5  U.S.C.  553 
and  sections  5,  6,  and  17  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1704.  1705. 
1716).  Part  572  of  Title  46,  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  572  is 
revised  to  read: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app.  1701- 
1707. 

2.  Paragraph  (a)(4)  of  §  572.502  is 

revised  to  read: 

§  572.502    Organization  of  conference  and 
interconference  agreements. 

(a)-  •  • 

(4)  Article  13 — Independent  Action. 

(i)  Each  conference  agreement  shall 
specify  the  independent  action 
procedures  of  the  conference  which 
shall  provide  that  any  conference 
member  may  take  independent  action 
on  any  rate  or  service  item  required  to 
be  filed  in  a  tariff  under  section  8(a)  of 
the  Act  upon  not  more  than  10  calendar 
days'  notice  to  the  conference  and  shall 


otherwise  be  in  conformance  with 
section  5(b)(8)  of  the  Act, 

(li)  Each  conference  agreement  that 
provides  for  a  period  of  notice  for 
independent  action  shall  establish  a 
fixed  or  maximum  period  of  notice  to 
the  conference.  A  conference  agreement 
shall  not  require  or  permit  a  conference 
member  to  give  more  than  10  calendar 
days'  notice  to  the  conference. 

(iii)  Each  conference  agreement  shall 
indicate  to  which  conference  official  or 
single  designated  representative  notice 
of  independent  action  is  to  be  provided. 
A  conference  agreement  shall  not 
require  notice  of  independent  action  to 
be  given  by  the  proposing  member  to  the 
other  parties  to  the  agreement. 

(iv)  A  conference  agreement  shall  not 
require  a  member  who  proposes 
independent  action  to  attend  a 
conference  meeting,  to  submit  any 
further  information  other  than  that 
necessary  to  accomplish  the  filing  of  the 
independent  tariff  item,  or  to  comply 
with  any  other  procedure  for  the 
purpose  of  explaining,  justifying  or 
compromising  the  proposed  independent 
action. 

(v)  A  conference  agreement  shall 
specify  that  any  new  rate  or  service  item 
proposed  by  a  member  under 
independent  action  shall  be  included  by 
the  conference  in  its  tanff  for  use  by 
that  member  effective  no  later  than  10 
calendar  days  after  receipt  of  the  notice 
and  by  any  other  member  that  notifies 
the  conference  that  it  elects  to  adopt  the 
independent  rate  or  service  item  on  or 
after  its  effective  date. 

(vi)  All  new  conference  agreements 
filed  on  or  after  the  effective  date  of  this 
section  shall  comply  with  the 
requirements  of  this  section.  All  other 
conference  agreements  shall  be 
modified  to  comply  with  the 
requirements  of  this  section  no  later 
than  90  days  from  the  effective  date  of 
this  section. 

(vii)  Any  new  conference  agreement 
or  the  modification  to  an  existing 
conference  agreement  which  does  not 
comply  with  the  requirements  of  this 
section  shall  be  rejected  pursuant  to 
§  572.601  of  this  part. 

By  the  Commission. 
Bruce  A.  Dombrowski, 
Assistant  Secretary. 

[FR  Dot  85-5416  Filed  3-15-85:  8:45  am) 
BILLING  coDc  rrso-oi-M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

(Gen.  Docket  No.  79-144;  FCC  85-91 1 

Biological  Effects  of  Radiofrequency 
Radiation  and  the  Potential  Effects  of 
a  Reduction  in  the  Allowable  Level  of 
Radiofrequency  Radiation 

agency:  Federal  Com.municntions 

Commission. 

ACTION:  P'urlher  notice  of  proposed  rule 

making. 

SUMMARY:  Proposes  to  amend 
§  1.1305(d)  of  the  Commission's  Rules 
implementing  the  National 
F.nvironmental  Policy  Act  of  1969 
(NEPA).  L'nder  NEPA  the  Commission  is 
required  to  consider  whether  its  actions 
ha\e  a  significant  effect  on  the  quality 
of  the  human  environment.  However, 
.NEPA  allows  for  categorical  exclusion 
of  certain  classes  of  actions  that  would 
not  ordinarily  have  such  an  effect.  The 
proposed  amendment  would  exclude 
from  consideration  under  §  1.1305(d) 
facilities  and  services  that  would  not 
ordinarily  cause  a  significant  effect  with 
respect  to  radiofrequency 
electromagnetic  radiation  This 
amendment  is  being  proposed  to 
minimize  the  creation  of  burden  on 
Commission  licensees  and  applicants 
who  might  otherwise  be  required  to 
undergo  unnecessary  environmental 
analyses  of  their  facilities  and 
operations. 

It  is  also  proposed  that  shipboard 
satellite-earth  terminals  be  included  in 
the  category  of  facilities  to  which 
§  1.1305(d)  applies.  This  proposal  is 
made  in  response  to  comments  filed 
previously  in  this  proceeding  indicating 
a  potential  health  and  safety  hazard 
from  these  facilities.  If  applications  for 
such  facilities  are  subject  to  §  1.1305(d) 
such  applications  would  be  treated  as 
"major  actions  "  by  the  Commission  if 
they  would  result  in  human  exposure  in 
excess  of  specified  guidelines  for 
radiofrequency  radiation. 
DATES:  Comments  must  be  submitted  on 
or  before  June  19.  1985.  Reply  comments 
must  be  submitted  on  or  before  July  19, 
1985. 

ADDRESS:  Federal  Co.mmunications 
Commission,  1919  M  Street,  NW., 
Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Robert  Cleveland.  Office  of  Science 
and  Technology,  Federal 
Communications  Commission, 
Washington,  D.C.  20554,  (202)  632- 
7040 

Mr.  Stephen  Klitzman.  Office  of  General 
Counsel.  Federal  Communications 


Commission,  Washington,  DC.  20554, 
(202)  632-6405 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  1 

Environmental  impact  statements. 
Further  Notice  of  Proposed  Rule  Making 

In  the  matter  of  responsibility  of  the 
Federal  Communications  Commission  to 
consider  biological  effects  of  radiofrequency 
radiation  when  authorizing  the  use  of 
radiofrequency  devices  and  potential  effects 
of  a  reduction  in  the  allowable  level  of 
radiofrequency  radiation  on  FCC  authorized 
communications  services  and  equipment. 
(Gen.  Docket  No.  79-144.  FCC  85-91). 

Adopted:  February  26.  1985. 

Released:  March  14. 1985. 

By  the  Commission:! 

1.  On  January  28, 1982,  the  Federal 
Communications  Commission  (FCC) 
adopted  a  Notice  of  Proposed  Rule 
Makins  (N'PRM)  in  the  above 
proceeding.'  Our  N'PRM  followed  a 
Notice  of  Inquiry  (NOI)  -  initiated  by 
the  Commission,  in  1979,  to  provide  us 
with  information  relevant  to  potential 
hazards  from  radiofrequency  (RF) 
radiation  and  the  FCCs  responsibilities 
to  consider  such  hazards  when  we 
license  or  authorize  facilities  and 
equipment. 

2.  The  Commission  has  today  adopted 
a  Report  and  Order  ^  in  this  proceeding 
that  amends  our  rules*  implementing  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).^  The  amendment  provides 
for  environmental  analysis  of 
Commission  actions  that  would  result  in 
non-compliance  with  applicable  health 
and  safety  standards  for  RF  radiation. 
Our  concern  is  that  any  significant 
impact  on  the  human  environment  with 
respect  to  RF  radiation  should  be  taken 
into  account  as  a  part  of  Commission 
procedures  for  approving  transmitting 
facilities  and  operations. 

3.  The  rule  amendment  adds  another 
category  to  our  list  of  "major  actions" 
that  are  subject  to  our  environmental 
processing  procedures.  Under  this 
amendment  a  Commission  action 
granting  a  construction  permit,  a  license 
to  transmit,  or  renewal  thereof,  or  a 
modification  in  an  existing  facility, 
would  be  a  major  action  if  the  facility  in 
question  woud  result  in  noncompliance 


'  Notice  of  Proposed  Rule  Making.  General 
Docket  No.  7»-144.  47  FR  8214  (1982).  89  F.C.C.  2d 
214  (1982).  See  also  47  FR  10871  (1982)  and  47  FR 
27384  (1982)  (Correction  and  Order  Extending  Time 
for  Filing  Comments  and  Reply  Comments). 

'  Notice  of  Inquiry:  General  Docket  No.  79-144.  44 
re  .17008  (1979),  72  F.C.C.  2d  482  (1979). 

'  Report  and  Order.  Gen.  Docket  79-144,  FR 
(1985). 

*  47  CFR  1.1301  et  seq. 

»  42  U.S.C.  4321  et  seq.  (te76). 


with  applicable  health  and  safety 
standards  for  RF  radiation. 

4.  Our  rule  amendment  provides  for 
Commission  reliance  on  a 
nongovernm.ent  safety  standard  for  RF 
radiation  exposure  as  a  processing 
guideline.^  We  believe  that  the  current 
absence  of  enforceable  federal 
standards  for  RF  radiation  exposure 
does  not  excuse  us  from  our  legal 
obligations  under  NEPA,  and  the  ANSI 
standard,  upon  which  we  will  rely,  will 
be  used  as  a  triggering  mechanism  for 
applications  requiring  environmental 
processing. 

5.  The  Report  and  Order  stipulates 
thai  the  ANSI  standard  will  only  apply 
to  actions  taken  by  the  Commission 
with  respect  to  the  following  facilities 
authorized  by  the  FCC  Rules  and 
Regulations:  (1)  Broadcast  facilities 
authorized  under  Part  73;  (2)  broadcast 
facilities  authorized  under  Part  74 
(Subparts  A  and  G  only);  (3)  satellite- 
earth  stations  authorized  under  Part  25; 
and  (4)  experim.ental  facilities 
authorized  under  Part  5.  Based  on 
information  received  to  date  in  this 
proceeding  we  believe  there  is  sufficient 
evidence  that  transmitting  facilities  in 
these  categories  could  possibly  create 
situations  in  which  applicable  safety 
standards  for  exposure  to  RF  radiation 
might  be  exceeded.  Therefore,  such 
sources  and  facilities  will  be  subject  to 
our  rule  amendment  and  possible  .NEPA 
processing. 

6.  We  are  proposing  in  this  Further 
Notice  also  to  include  shipboard- 
satellite  earth  stations,  authorized  under 
Part  83,  Subpart  AA,  of  the  FCC  Rules 
and  Regulations,  in  the  category  of 
facilities  to  which  this  rule  amendment 
would  apply.  The  Radio  Officers  Union 
(ROU)  of  the  National  Murine  Engineers' 
Beneficial  Association,  AFL-CIO. 
submitted  comments  pertinent  to  ship- 
satellite  earth  stations  in  their  filing 
before  the  Commission  in  response  to 
our  NPRM.''  According  to  the  ROU.  the 
primary  hazard  created  by  this 
equipment  is  a  result  of  antennas  that 
are  frequently  mounted  only  a  few  feet 
above  deck  level.  We  believe  that  the 
allowed  ERP's  of  these  transmitters  are 
high  enough  so  that  an  analysis  of  their 
operation  may  be  warranted,  even 
though  the  transmitted  beams  are  highly 


'  The  non-governmeni  standard  that  we  are 
relying  on  is  "American  Naional  Standard  Safely 
Levels  wit)i  Respect  to  Human  Exposure  to  Radio 
Frequency  Electromagnetic  Fields.  300  kHz  lo  100 
GHz"  (ANSI  C95.1-1982)  of  the  American  Nalional 
Standards  Institute  (ANSll.  copyright  1982  by  the 
Institute  of  Electrical  and  Electronics  Engineers. 
Inc..  New  York.  N.Y.  10017.  Sec-  nole  3.  supra,  for 
further  details. 

'  See  Report  and  Order,  note  3.  supro.  at  para.  44 
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directional  Thtre  may  be  reason  to  be 
concerned  over  the  possibility  of 
excessive  exposure  of  persons  on  deck 
and  also  of  persons  standing  alongside 
docked  vessels  when  these  transmitters 
are  in  operation.  However,  although  the 
ROU  has  indicated  that  a  potential 
hazard  already  exists  with  respect  to 
these  transmitters,  we  feel  that  the 
establishment  of  a  more  complete  record 
on  the  potential  hazards  of  shipboard 
transmitters  is  needed.  For  example, 
COMSAT  General  Corporation  filed 
comments  earlier  m  this  proceedmg  * 
stating  that  human  exposure  from 
maritime  satellite  ship  termmals  should 
be  well  below  the  ANSI  standard,  an 
apparent  contradiction  of  ROU's 
contention.  We  invite  comment  on  this 
issue  and  on  our  proposal  to  apply  the 
rule  amendment  to  ship-satellite 
terminals. 

7.  With  regard  to  transmitting 
facilities  to  which  our  rule  amendment 
will  initially  apply,  there  appears  to  be 
sufficient  evidence  that  human  exposure 
in  excess  of  safety  standards  might 
occur,  thereby  having  a  significant  effect 
on  the  human  environment.  However, 
other  types  of  RF  sources  authorized  by 
the  Commission  may  not  create 
opportunities  for  overexposure,  and  we 
are,  therefore,  proposing  to  categorically 
exclude  these  transmitters  and  facilities 
from  consideration  under  this  rule 
amendment.*  The  excluded  transmitters 
would  encompass  all  FCC-regulated  RF 
sources  not  discussed  above.  The  major 
excluded  transmitters  would  be  land- 
mobile  equipment  (both  private  and 
common  carrier),  microwave  point-to- 
point  transmitters,  amateur  radio 
facilities,  aviation  and  marine  stations 
(other  than  shipboard-satellite 
terminals),  and  low-powered  broadcast 
equipment  not  listed  above.  In 
comments  filed  previously  in  this 
proceeding  the  Commission  was  urged 
to  exclude  many  of  these  transmitters 
from  the  provisions  of  our  rule 
amendment  because  of  their  relatively 
low  power  levels,  the  mtermittent  nature 
of  their  use.  or  their  general 
inaccessibility.  Data  submitted  generally 
supported  such  an  exclusion.'" 

8.  Land-mobile  base  stations  generally 
operate  at  relatively  low  power  levels 
and  are  not  normally  accessible  to  the 
public.  In  addition,  they  transmit 


"  See  NTRM.  note  1.  supra,  dl  prfra  .SI 
•  The  .\'EPA  mjiilelines  issued  by  the  Council  on 
Environmental  Quality  permt  agencies  to  exclude 
categorically  from  environmental  processing  those 
actions  "which  do  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment  ,  .  ..■  40  CFR  1506  4  |1980) 

'  °  See  Report  and  Order,  note  3,  supra,  at  para. 
45.  See  also  NPRM,  note  1.  supra,  at  para.  22-35, 
and  44-50. 


intermittently,  rather  than  continuously, 
as  in  the  case  of  a  broadcast  transmitter. 
We  believe  that  these  factors  combine 
to  make  it  unlikely  that  human  exposure 
in  excess  of  safety  standards  would 
result  from  the  emission  of  RF  energy 
from  these  transmitters. 

9.  Mobile  transmitters  in  the  land- 
mobile  services  generally  operate  with 
power  levels  even  lower  than  base 
stations,  and.  although  accessibility  may 
be  more  of  a  problem,  the  intermittent 
operation  of  these  transmitters  serves  to 
mitigate  total  exposure.  It  is  important 
to  note  that  portable  transmitters  with 
input  powers  of  seven  watts  or  less  and 
operating  at  frequencies  of  300  kHz  lo  1 
GHz  are  excluded  from  the  AiNSl 
standard  due  to  the  opinion  of  ANSI  that 
such  transmitters  generally  do  not  cause 
exposures  in  excess  of  the 
recommended  levels. 

10.  In  the  case  of  private  and  common 
carrier  microwave  point-to-point 
communications  equipment,  low  power 
(20  watts  or  less),  general 
inaccessibility,  and  the  high 
directionality  of  the  transmitted  beam 
make  excessive  human  exposure  highly 
unlikely.  Therefore,  it  seems  reasonable 
to  exclude  these  sources  from  the 
provisions  of  our  rule  amendment.  Other 
common  carrier  services  would  also  be 
excluded  because  of  their  relatively  low 
power  levels,  their  general 
inaccessibility,  the  intermittent  nature  of 
their  use,  or  combinations  of  the  above. 

11.  For  similar  reasons,  we  proposed 
to  exclude  the  amateur  radio  service 
from  the  provisions  of  this  rule 
amendment.  In  comments  filed  in  this 
proceeding  by  the  American  Radio 
Relay  League,  evidence  was  presented 
that  amateur  operations,  because  of 
their  intermittent  nature  and  relatively 
low  power  levels,  do  not  normally 
present  a  hazard  to  the  public  from  RF 
radiafon.' ' 

12.  This  Further  Notice  proposes  to 
exclude  from  the  provisions  of  the  rule 
adopted  today  transmitting  facilities  and 
sources  not  specifically  included  in  the 
amendment  to  our  list  of  major  actions 
for  NEPA  purposes.  We  believe  that 
such  transmitters  generally  do  not 
individually  or  cumulatively  have  a 
"[significant  effect  on]  the  quality  of  the 
human  environment"  '^  under  normal 


operating  conditions  and  can.  therefore, 
be  exempted  from  consideration  under 
the  RF  radiation  amendment  to  our  rules 

for  environmental  processing.  Although 
we  believe  that  our  proposed  exclusions 
are  supportable,  we  wish  to  establish  a 
more  complete  public  record  before 
making  a  final  decision.  Therefore,  the 
purposes  of  this  Further  Notice  is  to 
request  public  comment  on  our  proposed 
exclusion  of  various  radio  services  from 
environmental  processing  with  regard  to 
RF  radiation  hazards  '■■* 

13.  We  are  proposing  that  the  Note 

§  1.1305(d)  of  the  FCC  rules  and  * 

Regulations  be  amended  to  provide  for 
this  categorical  exclusion  [see 
Appendix).  As  previously  discussed,  we 
are  also  proposing  to  include  shipboard- 
satellite  earth  stations  in  the  category  of 
facilities  to  which  §  1, 1305(d)  would 
apply.  Through  this  Further  Notice  we 
are  soliciting  information,  comments, 
opinions,  and  suggestions  regarding  our 
proposals.  Comments  received  in 
response  to  this  Further  Notice  w^ill  be 
used  to  determine  whether  our 
proposals  are  supportable  and 
reasonable  or  whether  further  revisions 
in  the  FCC's  rules  may  be  necessary 
with  respect  to  RF  radition  processing 
issues.  Listed  below  are  several  specific 
questions  that  will  indicate  the  type  of 
information  that  would  be  helpful  in  our 
deliberations.  Although  we  recognize 
that  some  information  of  this  type  has 
already  been  provided  in  our  N'Ol  and 
N'PRM  in  this  proceeding,  there  may  be 
more  recent  data  and  information  that 
would  be  useful  to  us. 

14.  Specific  Questions  (a)  What 
t>-pical  and  "worst  case"  electric  and 
magnetic  field-strength  levels  occur  near 
RF  transmitters  in  areas  that  are 
accessible  to  the  public  or  to  workers? 
How  were  these  levels  determined? 
How  likely  is  it  that  people  would  be 
exposed  at  "worst  case"  levels?  Of 
special  interest  are:  (1)  Base  stations 
and  mobile  stations  in  the  private  land- 
mobile  and  common  earner  services,  (2) 
amateur  radio  stations,  (3)  other  fixed 
and  mobile  transmitters  operating  at 
relatively  low  power  levels,  and  (4) 
shipboard-satellite  earth  stations 

(b)  What  methods  are  available  for 
predicting  typical  electric  and  magnetic 
field-strength  levels  in  the  vicinity  of 
these  transmitters,  particularly  m  the 


' '  See  NPRM,  note  1,  supra,  at  paragraphs  26.  50. 
181.  See  also  Comments  and  "Petitions  for 
Expedited  Special  Relief  and  Declaratory  Ruling," 
filed  by  the  Amencan  Radio  Relay  League.  Inc.,  as 
noted  in  the  Report  and  Order,  note  3.  supra,  at 
para.  16  and  45. 

' '  See  t>iational  Environmental  Policy  Act.  42 
U.S.C.  4321  et  seq.  (1976),  at  43342KcJ. 


'  ^  it  should  be  noted  that  even  though  we  are 
proposing  lo  exclude  a  large  numtier  of  Corr mission 
actions  from  consideration  under  this  rule,  the 
Commission    on  its  own  motion  or  on  motion  of  any 
interested  person,  may  determine  that  the 
environmentdl  consequences  of  a  particular  action 
are  such  as  to  warrant  preparation  of  an 
environmental  impact  statement '  S«>e  5  1.1305ic)  of 
the  FCC  Rules  and  Regulations. 
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near-field  where  human  exposure  might 
occur?  Can  field-strength  levels  be 
approximated  by  simple  calculations  or 
nomograms? 

(c)  What  measurement  equipment  and 
procedures  are  available  for  determining 
typical  field-strength  levels  around  such 
transmitters,  and  how  accurate  are 
these  measurements? 

(d)  Determination  of  compliance  with 
time-averaged  standards  is  dependent 
on  a  knowledge  of  the  duty  factor,  i.e.. 
the  typical  fraction  or  percentage  of  time 
that  the  equipment  is  actually 
transmitting.  What  are  typical  duty 
factors  for  land-mobile  and  other 
transmitters,  particularly  mobile  units, 
and  how  can  duty  factors  best  be 
estimated  to  determine  compliance  with 
health  and  safety  standards  for  RF 
radiation? 

(e)  Measurements  reported  by  the 
Environmental  Protection  Agency  and 
the  National  Bureau  of  Standards  have 
indicated  that  electric  field  strength 
levels  inside  and  outside  of  vehicles 
with  roof-mounted  land-mobile 
antennas  could  conceivably  exceed  the 
ANSI  recommended  limits.'*  Are  such 
field-strength  levels  typical  for  routine 
operations,  and,  if  so.  what  measures 
could  be  taken  to  reduce  them? 

(f)  Section  4.2  of  the  AXSI  protection 
guides  provides  that  at  frequencies 
between  300  kHz  and  100  GHz,  "the 
protection  guides  may  be  exceeded  if 
the  exposure  conditions  can  be  shown 
by  laboratory  procedures  to  produce 
specific  absorption  rates  (SARs)  below 
0.4  W/kg  as  averaged  over  the  whole 
body,  and  spatial  peak  SAR  values 
below  8  W/kg  as  averaged  over  any  one 
gram  of  tissue."  A  recent  report  '^  on 
human  absorption  of  RF  energy  from 
vehicle-mounted  cellular  radio  antennas 
concluded  that,  "the  mobile-antenna 
system  can  be  operated  safely  .  .  .  with 
in  the  guidelines  of  the  A.N'SI  exclusion 


'*  See  (1)  Lambdin.  D  1...  '  .^n  Investigation  of 
Energy  Densities  in  the  V'icinily  of  Vehicles  with 
Mobile  Communications  Equipment  dnd  Near  a 
Hand-held  Walkie  Talkie,    US  Environmental 
Protection  Agency.  Report  No.  ORP/EAU  ~»-2. 
March  1979:  (2)  Adams.  |  W  .  et  al  . 
"Electromagnetic  Interference  KE.MIl  Radiative 
Measurements  for  Automobile  Application."  U.S. 
Department  of  Commerce.  National  Bureau  of 
Standards.  NBS  Technical  .Note  1014.  June  1979. 
Copies  of  these  two  reports  have  been  inserted  into 
the  record  of  General  Docket  79-144 

'^S*>eCuy  AW  and  C.K  Chou.    Impact  of  the 
RF  Radiation  Controversy  on  Cellular  Mobile 
Telecommunications  Systems."  p  II-7  to  11-17, 
I*roccedings.  International  Congress  on 
Transportation  Electronics.  October  22-J4.  1964. 
sponsored  by  the  Vehicular  Technolosy  Society — 
Institute  of  Electrical  and  Electronics  Engineers.  Inc 
and  Society  of  Automotive  Engineers.  IEEE  catalog 
number  ft4CHl988-5  Library  of  Congress  Catalog 
Card  Number  83-63036  A  copy  of  this  article  has 
been  inserted  into  the  record  of  General  Docket  79- 
144 


clause  for  input  powers  up  to  35  W."  In 
view  of  the  fact  thai  §  90.635(d)  of  the 
FCC  Rules  and  Regulations  allow  800 
MHz  mobile  station  output  powers  of  up 
to  100  watts,  what  is  the  likelihood  that 
such  stations  would  cause  human 
absorption  of  RF  energy  in  excess  of  the 
ANSI  limits? 

(g)  Would  it  be  feasible  for 
manufacturers  of  transmitting 
equipment  to  provide  information  to 
users  on  how  best  to  ensure  compliance 
with  relevant  RF  safety  standards?  If  so, 
should  this  be  required  of  all 
manufacturers  of  such  equipment,  and 
should  the  Commission  consider  such 
information  as  part  of  our  equipment 
authorization  procedures? 

(h)  How  can  access  to  land-mobile 
transmitters,  particularly  mobile  units, 
best  be  controlled  to  minimize  risk,  if 
any,  to  users  and  to  the  public?  Are 
there  mounting  or  design  modifications 
that  can  reduce  ambient  RF  fields 
around  vehicle-mounted  antennas? 

(i)  We  are  proposing  to  include 
shipboard-satellite  earth  stations, 
authorized  under  Part  83.  Subpart  AA,  of 
the  FCC  Rules  and  Regulations,  in  the 
category  of  facilities  to  which 
§  1.1305(d)  would  apply.  Is  this  inclusion 
justifiable,  and  is  there,  indeed,  cause 
for  concern  over  potential  hazards  from 
these  transmitters?  What  about  other 
types  of  shipboard  RF  sources  such  as 
radar  and  HF  antennas?  Please  provide 
data  and  specific  evidence  to  support 
your  comments. 

(j)  Are  there  transmitters  or 
transmitting  facilities  that  our  proposal 
would  exclude  from  NEPA  processing 
that  could,  in  fact,  result  in  human 
exposure  in  excess  of  the  ANSI 
guidelines  during  routine  use?  If  so, 
please  explain  and  include  supportive 
data  or  evidence. 

15.  Comments  received  in  response  to 
this  Further  Notice  will  be  used  to 
evaluate  the  above  issues  and  to 
determine  whether  the  Commission's 
proposal  will  enable  the  FCC  to  best 
meet  its  responsibilities  under  NEPA 
with  regard  to  assessing  the 
environmental  effects  of  RF  radiation. 
Information  developed  in  this 
proceeding  will  also  enable  us  to  assist 
other  government  agencies  that  may  be 
developing  standards  or 
recommendations  in  this  area. 
Comments  are  invited  from 
manufacturers,  industry  users  and 
associations,  unions  and  labor 
organizations,  consumers.  Commission 
licensees  in  any  service,  other 
government  agencies,  and  all  other 
interested  parties. 


Ex-Parle  Presentations 

For  purposes  of  this  non-restricted 
informal  rulemaking  proceeding, 
members  of  the  public  are  advised  that 
cx-parte  contacts  arc  permitted  from  the 
time  of  issuance  of  a  notice  of  proposed 
rule  making  until  the  time  a  draft  order 
proposing  a  substantive  disposition  of 
such  proceeding  is  placed  on  the 
Commission's  Sunshine  Agenda.  In 
general,  an  ex-parte  presentation  is  any 
written  or  oral  communication  (othttr 
than  formal  written  comments/ 
pleadings  and  oral  arguments)  bflween 
a  person  outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  cx-partc 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex-parte 
presentation  addressing  matters  not 
fully  covered  in  any  written  comments 
previously  filed  in  the  proceeding  must 
prepare  a  written  summary  of  that 
presentation.  That  written  summary 
must  be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex- 
parte  presentation  discussed  above 
must  state  on  its  face  that  the  Secretary 
has  been  served  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally.  1.1201  et  seq.  of 
the  Commisison's  rules,  47  CFR  1.1201  et 
seq. 

Regulatory  Flexibility  Act  Final 
Analysis  '® 

A.  Reason  for  Action 

This  Commission  has  considered 
comments  received  in  response  to  its 
Notice  of  Proposed  Rule  Makino  in 
Docket  79-144.  The  comments  received 
generally  support  the  view  that  a 
clarification  of  Commission 
responsibilities  is  required  to  avoid 
confusion  among  those  entities 
regulated  by  the  Commission  regarding 
their  own  responsibilities  with  respect 
to  potential  hazards  of  radiofrcquency 
(RF)  radiation.  Furthermore,  the 
National  Environmental  Policv  Act  of 
1969  (NEPA),  42  U.S.C.  4321  et  seq. 
(1976),  requires  the  Commission  to 
consider  whether  the  facilities  and 
operations  it  licenses  and  approves  will 
significantly  affect  "the  quality  of  the 
human  environment."  For  these  reasons, 
we  are  amending  our  rules  implementing 


"  This  analysis  Is  made  pursuant  to  the 
provisions  of  the  Regulatory  Flexibility  Act  of  1980 
5  U.S.C.  603. 
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NEPA  to  address  situations  involving 
noncompliance  with  standards  for 
exposure  to  RF  radiation. 

This  Further  Notice  has  two  parts. 
First,  it  proposes  to  exclude  certain 
categories  of  transmitting  facilities  and 
operations  from  environmental 
processing  with  regard  to  RF  radiation 
because  of  the  lack  of  evidence  that 
they  would  significantly  affect  the 
quality  of  the  human  environment. 
Second,  the  Notice  proposes  including 
another  category  of  facilities  to  which 
the  rule  amendment  applies  because  of 
evidence  that  it  could  potentially  have  a 
significant  effect  on  the  environment 
due  to  the  emission  of  RF  radiation. 

B.  The  Objective 

The  Commission  is  amending  its  rules 
implementing  NEPA  in  order  to  clarify 
its  policy  with  regard  to  potential 
hazards  from  RF  radiation  emitted  by 
transmitting  facilities  that  we  license  or 
authorize  and  to  comply  with  our  legal 
obligations  under  NEPA.  The  objective 
of  this  Further  Notice  is  to  limit 
environmental  processing  under  our 
rules  only  to  those  facilities  and 
operations  which  could  potentially  have 
a  significant  effect  on  the  human 
environment  due  to  RF  radiation. 

C.  Legal  Basis 

This  Notice  and  the  accompanying 
Report  and  Order  result  from 
obligations  imposed  on  the  Commission 
by  NEPA,  supra,  and  are  in  furtherance 
of  sections  4(i),  4(j),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  154(j),  and 
303(r)  (1978).  These  provisions  permit 
the  Commission  to  make  rules  and 
regulations  not  inconsistent  with  other 
existing  laws,  "as  may  be  necessary  in 
the  execution  of  its  functions,"  and  "to 
carry  out  the  provisions  of  the 
Communications  Act, 

D.  Description.  Potential  Impact  and 
Number  of  Small  Entities  Affected 

It  is  expected  that  there  will  be  no 

significant  impact  on  most  small  entities 
that  the  FCC  regulates  because  the 
primary  purpose  of  this  Notice  is  to 
exclude  from  environmental  processing 
small  entities  that  would  not 
significantly  affect  the  human 
environment  due  to  the  emission  of  RF 
radiation.  Small  entities  that  may  be  in 
.violation  of  present  or  future  health  and 
safety  standards  for  RF  radiation  could 
be  affected  because  of  corrective 
actions  that  might  be  necessary  to  bring 
them  into  compliance.  However,  we 
believe  that  the  great  majority  of  the 
facilities  licensed  or  authorized  by  the 
Commission  will  be  in  compliance  with 
the  indicated  radiation  guidelines. 


E.  Recording.  Recordkeeping,  and  Other 
Compliance  Requirements 

No  specific  record-keeping 
requirements  would  be  required  by  our 
proposals.  Furthermore,  because  this 
Notice  proposes  to  exclude  many 
applicants  from  environmental 
processing  with  respect  to  RF  radiation, 
no  compliance  requirements  would  be 
instituted  with  regard  to  such  operations 
and  facilities.  Applicants  for  shipboard- 
satellite  terminal  construction  permits, 
licenses,  renewals,  and  facility 
modifications  may  be  expected  to  show 
compliance  with  an  RF  radiation 
exposure  standard  in  the  future  as  a 
result  of  this  Notice.  However,  such  a 
showing  could  be  provided  through 
applicable  FCC  forms  which  will  be 
modified  to  incorporate  a  question  on 
environmental  impact. 

F.  Federal  Rules  Which  Overlap, 
Duplicate,  or  Conflict  With  These  Rules 

There  are  none  of  which  we  are 
aware.  This  Notice  and  the 
accompanying  Report  and  Order  are 
designed  to  bring  our  rules  into 
compliance  with  the  provisions  of 
NEPA,  as  well  as  to  inform  our 
regulatees  what  the  Commission  expects 
of  them  with  regard  to  RF  radiation 
exposure.  We  are  pointing  to  existing  or 
future  standards  and  regulations  which 
may  apply  to  our  regulatees,  and  no 
overlap  or  duplication  is  foreseen. 

G.  Any  Significant  Alternative 
Minimizing  Impact  on  Small  Entities 
and  Consistent  With  the  Stated 
Objective 

Because  of  our  legal  obligations  under 
NEPA,  we  believe  it  necessarj'  to  amend 
our  rules  to  address  the  environmental 
impact  of  RF  radiation  emitted  from 
transmitting  facilities  we  authorize.  We 
see  no  reasonable  alternative  to  this 
action,  and  our  proposed  categorical 
exclusion  of  certain  transmitting 
facilities  and  operations  minimizes 
impact  on  small  entities  to  the  greatest 
extent  feasible. 

Accordingly,  it  is  ordered  that, 
pursuant  to  the  provisions  of  sections 
4(i).  4(j).  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154{j).  and 
303(r),  and  section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  there  is  hereby  instituted  a  Further 
Notice  of  Proposed  Rule  Making  in  this 
proceeding. 

It  is  further  ordered  that  all  interested 
persons  may  file  comments  on  the 
matters  discussed  in  this  notice  on  or 
before  June  19, 1985.  Reply  comments 
shall  be  filed  on  or  before  July  19,  1985. 
In  accordance  with  §  1.419  of  the 


Commission  rules,  47  CFR  1  419,  an 
original  and  five  (5)  copies  of  all  filings 
shall  be  furnished  the  Commission. 
Copies  of  comments  and  reply 
comments  filed  in  this  proceeding  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  reference  room  at  1919  M 
Street,  NW.,  Washington,  DC  20554. 
For  further  information  concerning 
this  p.'oceeding  contact  Dr.  Robert 
Cleveland,  Office  of  Science  and 
Technology.  (202)  632-7040,  or  Mr. 
Stephen  Klitzman.  Office  of  General 
Counsel.  (202)  632-6405. 

(Sees.  4.  303,  48  stat.,  as  amended.  1066. 1082: 

47  U.S.C.  154,  303 

Federul  Communications  Commission. 

William ).  Tricarico, 

Secretary. 

Appendix 

PART  1— {AMENDED] 

It  is  proposed  to  amend  Subpart  I.  Part 
1.  Chapter  1  of  title  47  of  the  code  of 
Federal  Regulations  by  changing  the 
Note  following  {  1.1305(d)  to  read  as 
follows: 

§1.1305    |Am«nd*dl 

*  •  ♦  «  • 

(d)  •   •   • 

Note. — The  provisions  of  paragraph  (d) 
shall  only  apply  to  facilities  and  services 
licensed  or  authorized  under  Parts  5,  25.  73, 
74  (Subparts  A  and  G  only),  and  83  (Subpart 
AA  only)  of  the  FCC  Rules  and  Regulations. 
Facilities  and  services  licensed  or  authorized 
under  all  other  Parts  or  Subparts  of  the  FCC 
Rules  and  Regulations  shall  be  excluded  from 
consideration  under  paragraph  (d),  unless 
such  exclusion  is  superseded  by  actions 
taken  by  the  Commission  under  the 
provisions  of  paragraph  (c)  of  this  section. 

IFR  Doc  S5-64.^6  Filed  3-15-85;  8:45  am) 
BILLING  CODE  e712-01-«l 


47  CFR  Part  73 

(MM  Docket  No.  85-41;  RM-4864;  FCC  8S- 
73J 

Television  Table  of  Assignments  to 
Change  Noncommercial  Educational 
Reservations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  action  proposes  to 
amend  the  Commission's  Rules  to 
establish  a  procedure  to  modify  the 
licenses  of  commercial  and 
noncommercial  educational  television 
stations  and  to  switch  the  educational 
channel  reservation  pursuant  to 
exchange  agreements  in  the  course  of 
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rule  making  proceedings  in  response  to 
a  Petition  for  Rule  Making  filed  by 
Northwest  Indian  Broadcasting,  Inc.,  by 
Great  Lakes  Broadcasting.  Inc..  and  by 
Metrowest  Corporation. 
DATE  Comments  must  be  filed  on  or 
before  April  8,  1985,  and  reply  comments 
must  be  filed  on  or  before  April  23, 1985. 
ADOflESS:  Federal  Communications 
Commission,  Washington.  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
]oel  Rosenberg,  Mass  Media  Bureau 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  Broadcasting. 

Notice  of  Proposed  Rule  Making 

In  ttie  matter  of  amendments  to  the 
television  table  of  assignments  to  change 
noncommercial  educational  reservations 
(MM  Docket  No.  85-41;  RM-4864). 

Adopted:  February  14.  1985. 

Released:  March  8. 1985. 

By  the  Commission. 

Introduction 

1.  Before  the  Commission  is  a  petition 
for  rule  making  filed  September  14, 1984, 
by  Northwest  Indian  Broadcasting,  Inc., 
by  Greats  Lakes  Broadcasting,  Inc..  and 
by  Metrowest  Corporation 
("petitioners").  Petitioners  request  that 
the  Commission  amend  its  Rules  to 
provide  a  procedure  whereby  licensees  ' 
of  commercial  and  noncommercial 
educational  television  stations  licensed 
to  the  same  community  could  exchange 
channels  and  have  the  TV  Table  of 
Assignments  amended  without  opening 
the  subject  channels  to  application  by 
third  parties.  Petitioners  propose  that 
the  procedure  be  limited  to  situations 
where  the  channels  are  assigned  to  the 
same  community,  where  the  affected 
licensees  have  either  requested  or 
specifically  consented  to  the  changes, 
and  where  there  is  no  resulting 
reduction  in  the  number  of  commercial 
or  noncommercial  channels  assigned  to 
the  affected  communities.  The  National 
Association  of  Public  Television 
Stations  filed  comments  supporting  the 
petition. 

2.  According  to  the  petition,  the 
permittee  of  Channel  50.  Gary,  Indiana 
and  the  permittee  of  Channel  56.  Gary, 
would  exchange  channels,  and  the 
reservation  would  be  switched  from 
Channel  50  to  Channel  56.  As  a  result, 
the  commercial  operation  on  Channel  50 
would  be  able  to  locate  its  transmitter 
on  the  Sears  Tower  in  Chicago.  Illinois. 
something  it  could  not  do  on  Channel  56 


'  For  convenience,  the  term  "licensee"  herein 
refers  to  both  a  television  licensee  and  permittee. 


due  to  a  short-spacing  problem.  In 
return,  the  noncommercial  operator  on 
Channel  56  would  receive  funding  to 
construct  its  facility.  Since  the 
noncommercial  operator  on  Channel  56 
intends  to  serve  northwestern  Indiana 
and  does  not  intend  to  compete  in  the 
commercial  programming  market,  it  is 
said  that  the  site  restriction  would  not 
adversely  affect  its  interest. 

3.  Petitioners  state  that  exchanges  of 
channels  between  commercial  and 
noncommercial  licensees  in  the  same 
community  were  originally  effectuated 
through  rule  making  proceedings  but 
that  our  decision  in  Cheyenne. 
Wyoming  *  created  a  "dangerous 
procedural  gauntlet"  by  allowing  third 
parties  to  file  expressions  of  interest  in 
applying  for  newly  allotted  channels. 
Petitioners  justify  their  claim  by  pointing 
out  that  recently  such  a  proposal  was 
withdrawn  when  an  outside  party 
expressed  an  interest  in  the  channel 
proposed  to  be  dereserved.*  citing 
Tulsa.  Oklahoma.  53  RR  2d  1366  (1983). 
According  to  petitioners,  since  the 
Commission  allowed  withdrawal  of  the 
rule  making  request  in  that  case,  it 
declined  to  decide  whether  its  Cheyenne 
doctrine  was  applicable,  and  petitioners 
know  of  no  similar  subsequent  requests. 

4.  Petitioners  contend  that  an 
agreement  between  a  commercial  and  a 
noncommercial  licensee  to  exchange 
channels  can  serve  the  public  interest 
and  that  the  Commission  has 
acknowledged  the  benefits  of  improved 
service  in  such  cases.  According  to 
petitioners.  Commission  precedent 
indicates  that  (he  issue  for 
determination  in  the  context  of  proposed 
exchanges  is  not  whether  reservation  or 
dereservation  of  specific  channels  is  in 
the  public  interest.  Rather,  they 
maintain  that  the  issue  is  whether  the 
specific  terms  of  an  exchange  agreement 
provide  sufficient  public  interest 
benefits  to  support  approval  of  an  entire 
proposal  and  that  an  examination  of 
that  issue  is,  in  substance,  no  different 
than  the  Commissions  statutory 
responsibility  to  examine  a  proposal  to 
exchange  channels  by  two  commercial 
licenses  in  the  same  community. 
Accordingly,  petitioners  argue  that  it  is 
illogical  to  employ  a  rule  making 
procedure  rather  thari  the  application 

'  In  Cheyenne.  Wyoming.  62  FCC  2d  63  (1976).  the 
Commission  ruled  thai  the  license  of  a  station 
operator  seeking  lu  upgrade  to  a  higher  class  of 
channel  could  not  be  modified  to  specify  operation 
on  a  newly  assigned  higher  class  without  affording 
other  interested  parties^*  opportunity  to  apply. 

■•  As  used  herein,    reserved  means  that  the 
affected  channel  is  available  exclusively  for 
noncommercial  educational  use    "Dereserved" 
means  the  lifting  of  such  restrictions. 


process  merely  because  one  party 
operates  on  a  reserved  channel. 

5.  Petitioners  content  that  adoption  of 
their  limited  proposal  will  both 
eliminate  a  "difficult  procedural  area" 
and  facilitate  operation  of  the 
marketplace.  According  to  petitioners, 
commercial  licensees  with  significant 
financial  resources  might  consider 
providing  funding  and/or  other  assets  to 
noncommercial  licensees  in  order  to 
secure  such  things  as  a  new  transmitter 
site  or  to  be  able  to  provide  greater 
coverage  or  eliminate  interference.  They 
assert  that  adoption  of  their  limited 
proposal  to  provide  for  "editorial 
amendments "  to  the  Television  Table  of 
Assignments,  §  73.606(b)  of  the  Rules, 
would  also  enable  all  parties  to  examine 
exchange  proposals  in  the  context  of  the 
market,  since  it  is  logical  to  assume  that 
licensees  will  agree  to  modify  their 
facilities  only  if  their  services  will  be 
improved,  and  since  it  is  also  logical  to 
assume  that  reliance  on  market 
considerations  will  also  serve  the  public 
interest. 

6.  Finally,  petitioners  argue  that  their 
proposal  is  consistent  with  the 
Commission's  recent  decision  in  MM 
Docket  No.  83-1148,  Modification  of  FM 
and  Television  Station  Licenses.  49  PR 
34007,  published  August  28, 1984, 
wherein  the  Commission  recognized  the 
need  to  encourage  its  broadcast 
licensees  to  upgrade  their  facilities  by 
reducing  costs  and  risks  associated  with 
comparative  application  proceedings.* 
According  to  petitioners,  adopting  an 
"editorial  approach"  to  noncommercial 
reservation  changes  here  would  be 
consistent  with  that  recent  action. 
because  it  would  also  encourage 
licensees  to  upgrade.  Licensees  could 
adjust  their  facilities  in  response  to  the 
dictates  of  competition  and  not  be 
subject  to  the  "artificial  barrier"  of 
another  party  filing  a  competing 
application.  Noting  that  the  Commission 
was  aware  that  the  procedure  adopted 
in  Docket  No.  83-1148  would  reduce 
burdens  on  its  own  resources, 
petitioners  claim  that  their  proposal 
involves  similar  considerations.  They 
argue  that  established  procedures  for 
examining  assignment  applications 
provide  an  "efficient  and  thorough" 
context  for  examining  proposals  to 
switch  channels  and  reservations 
without  unnecessarily  involving  rule 


'  In  thai  proceeding  the  Cummjssion  amended  its 
Rules  lo  provide  for  modiPicalion  of  FM  and 
television  licenses  where,  in  the  course  of  rule 
making  proceedings,  other  inleresis  in  proposed 
channels  are  expressed,  provided  at  least  one 
additional  equivalent  channel  is  made  available  to 
accommodate  other  expressions  of  interest. 
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making  proceedings  in  what  are 
substantially  routine  processing  matters. 

Discussion 

7.  The  Commission  proposes  to  amend 
Part  1  of  its  Rules  and  Regulations  by 
adding  a  new  §  1.420(h)  as  set  forth  in 
the  Appendix  to  this  Notice  of  Proposfd 
Rule  Making.  This  new  section  would 
permit  the  Commission  to  modify  the 
licenses  of  commercial  and 
noncommercial  educational  television 
stations  under  circumstances  where  the 
licensees  agree  to  exchange  channel 
assignments  and  where  such  an 
agreement  is  found  to  serve  the  public 
interest,  convenience  and  necessity.  In 
such  situations,  an  existing  commercial 
license  could  be  modified  to  specify 
operation  on  a  channel  previously 
reserved  for  noncommercial  educational 
use,  and  an  existing  noncommercial 
educational  license  could  be  modified  to 
specify  operation  on  the  channel  which 
was  unreserved,  both  without  opening 
the  affected  channels  to  application  by 
third  parties.  Procedurally,  such 
modifications  could  be  accomplished  in 
two  alternative  ways — (1)  as  petitioners 
suggest,  by  an  "editorial  approach" 
using  an  application  process  or  (2)  in  the 
course  of  rule  making  proceedings  upon 
a  determination  of  sufficient  public 
interest  benefits. 

8.  Our  initial  view  is  that  we  have  the 
legal  authority  to  amend  the  Rules  as 
proposed  herein  and  that  there  are 
sound  policy  reasons  to  do  so.  Under 
Ashbacker,^  the  Commission  may  not 
grant  one  of  two  mutually  exclusive 
applications  for  station  licenses  without 
affording  the  competing  applicants  the 
statutory  right  to  a  comparative 
hearing.*  This  principle  does  not  appear 
to  be  controlling  in  connection  with 
channel  exchanges  between  commercial 
and  noncommercial  licensees 
accompanied  by  switches  in  educational 
reservations  when  such  exchanges  are 
accomplished  pursuant  to  rule  makings 
and  found  to  serve  the  public  interest, 
convenience  and  necessity.  Section  316 
of  the  Act  provides  that  the  Commission 
may  modify  a  broadcast  license  under 
such  circumstances.  The  Commission 
wishes  to  explore  whether  the  private 
parties  involved  should  be  given  the 
flexibility  to  enter  into  agreements  to 
exchange  channels  made  between 
commercial  and  noncommercial 
educational  licensees  which  might 
provide  substantial  public  interests 
benefits.  Further,  there  appear  to  be- 
additional  strong  policy  reasons  for 


avoiding  an  Ashbacker-type 
comparative  hearing  in  this  context. 
Even  the  mere  possibility  of  such  a 
hearing  could  discourage  licensees  from 
entering  into  exchange  agreements  that 
could  significantly  promote  the  public 
interest  by  making  possible  a 
substantially  improved  noncommercial 
educational  broadcast  service.'  Given 
the  public  benefits  that  could  accrue,  we 
do  not  believe  that  the  switch  of  an 
educational  channel  designation 
between  two  incumbent  licensees 
should  cause  either  license  to  be  placed 
at  risk,  if  and  when  these  agreements 
are  seen  as  being  in  the  public  interest 
generally.* 

9.  Despite  the  hearing  requirements  of 
Ashbacker,  the  law  is  clear  that  the 
Commission  may  promulgate  rules 
limiting  applicants'  eligibility  to  apply 
for  channels  if,  in  the  Commission's 
judgment,  such  action  will  promote  the 
public  interest,  convenience  and 
necessity.  Storer  Broadcasting  v.  FCC. 
351  U.S.  192  (1956);  Malnte  of  New  York. 
Inc..  F.C.C.  84-338,  released  July  31, 
1984.  Applications  violating  such 
eligibility  requirements  may  be 
dismissed  without  a  hearing.  Our 
tentative  view  is  that  agreements  to 
exchange  channels  made  between 
commercial  and  noncommercial 
educational  station  hcensees  may 
provide  substantial  public  mterest 
benefits  that  outweigh  the  benefits  of 
entertaining  competing  applications." 


'  Ashbacker  Radio  Corp.  v.  F.CC.  326  U.S.  327 
(1945). 

'  See  section  309  of  the  Communications  Act  of 
1934.  as  amended. 


'  See.  e.g..  Tulsa.  Oklahoma,  supra. 

*  We  note  that  under  existing  rules,  broadcast 
licensees  may  agree  to  sell,  assign,  or  otherwise 
transfer  their  broadcast  assets,  including  their 
licenses.  Although  a  license  transfer  pursuant  to 
such  an  agreement  is  subject  to  Commission 
approval,  in  examining  transfer  requests  the 
Commission  is  specifically  prohibited  by  the  terms 
of  section  310(d|  of  the  Communications  Act  from 
considering  whether  a  transfer  or  assignment  to  a 
party  other  than  the  proposed  transferee  or  assignee 
would  better  serve  the  public  interest  In  a  situation 
involving  channel  exchanges  between  commercial 
and  noncommercial  television  licensees,  we 
similarly  do  not  at  this  point  believe  that  other 
parties  should  be  heard  to  argue  that  they  are 
entitled  to  compete  for  the  affected  channels.  The 
policy  which  underlies  section  310(d)  is  sufficiently 
analogous  to  our  proposal  that  we  believe 
expressions  of  interest  by  other  parties  need  not  be 
entertained. 

•  Some  subsequent  cases  interpreting  Ashbacker 
have  suggested  thai  its  holding  implicitly  addresses 
whether  the  Commission  must  entertain  competing 
applications  when  significant  modifications  are 
made  to  a  broadcast  facility  See  Rhode  Island 
Television  Corporation  v.  FC-C.  320  F.2d  762.  766 
(DC.  Cir.  1963);  Community  Telecasting  Co.  v. 
FCC.  255  F.2d  891.  893  (DC.  Cir  1958);  See  also 
.\ew  South  .Media  Corp  v  FCC.  685  F.2d  708,  714- 
715  (DC.  Cir  1982)  The  gist  of  these  'spirit  of 
Ashbacker"  decisions  is  a  view  that  "comparative 
consideration  by  the  Commission  and  competition 
between  the  applicants  is  the  process  most  likely  to 
serve  the  public."  Comwumtv  Broadcostin/i  Co.  v 
FCC.  274  F.2d  753.  758-59,  (DC.  Cir  1960).  For  the 
reasons  set  forth  herein,  we  beUeve  that,  even  if  this 


Therefore,  with  this  Notice  we  consider 
enacting  a  rule  providing  that  when  such 
an  exchange  is  proposed,  we  will  only 
consider  the  petition  of  the  affected 
licensees  and  the  comments  of 
interested  parties  to  determine  the 
public  interest  in  the  proposed 
agreement  to  exchange  channels. 
Because  one  channel  will  need  to  be 
dereserved.  while  another  reserved,  we 
would  permit  these  exchanges  to  be 
accomplished  in  the  context  of  a  rule 
making  proceeding  to  amend  the  Table. 

10.  Although  the  Commission's 
general  channel  assignment  policy  is  not 
to  permit  channel  exchanges  merely 
because  a  claim  is  presented  that  one 
channel  is  superior  to  another,  a  channel 
exchange  of  the  sort  suggested  has  been 
permitted  in  light  of  a  significant  public 
interest  showing.  For  example,  in  San 
Francisco  and  San  Mateo.  California.  68 
FCC  2d  860  (1979),  the  Commission 
permitted  an  exchange  of  channels 
between  San  Francisco  and  San  .Mateo. 
California,  switched  the  reservation 
from  Channel  14  to  Channel  60-hi  San 
Mateo,  making  Channel  14  available  for 
commercial  use  in  San  Francisco,  and 
modified  the  licenses  to  specify 
operation  on  the  reassigned  channels.        ^' 
The  Commission  took  this  action  despite 
opposition  from  the  licensee  of  Channel 
20,  San  Francisco,  which  claimed  that  it 
would  suffer  adverse  competition  from 
another  Spanish-language  station  on 
Channel  14,  The  Commission  in  that 
case  also  indicated  that  it  saw  no 
significance  in  the  fact  that  an 
alternative  offer  from  the  operator  of 
Channel  20  was  not  accepted.  Although 
the  Commission  permitted  other 
expressions  of  interest  in  the  affected 
channels,  none  were  received.  In 
support  of  its  action,  the  Commission 
noted  that  the  proposed  exchange 
agreement  could  result  in  substantial 
public  interest  benefits.  Specifically,  the 
educational  licensee  in  San  Mateo 
would  be  able  to  considerably  improve 
its  coverage,  because  if  would  be  able  to 
utilize  approximately  $450,000  worth  of 
equipment  it  would  receive  from  the 
other  licensee,  while  the  latter  would  be 
able  to  provide  improved  coverage  to  an 
important  segment  of  its  Spanish- 
speaking  audience.  It  would  appear  that 
other  noncommercial  stations  and  their 
audiences  should  be  able  to  benefit  from 
similar  arrangements  in  the  future  and 
that  agreements  with  commercial 
television  licensees  may  now  be  of 


interpretation  ol  Ashbacker  wen  required,  these 
cases  are  not  controlling  in  connection  with  channel 
exchanges  between  commercial  and  noncommercial 
licensees  accompanied  by  switches  in  educational 
reservations. 
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greater  public  interest  value,  especially 
in  light  of  anticipated  reductions  of 
government  funding. '° 

n.  In  addition,  we  note  that  the 
Commission  encourages  its  licensees  to 
upgrade  their  facilities  and  quality  of 
service.  In  this  regard,  the  proposal 
herein  is  consistent  with  recent  action  in 
Modification  of  FM  and  Television 
Licenses,  supra.  A  commercial  UHF 
licensee  agreeing  to  exchange  a  channel 
with  a  noncommercial  VHF  operator 
could  expect  to  significantly  enhance  its 
competitive  posture.  The  noncommercial 
operator  might  determine  that  its  swtich 
to  UHF  operation  would  likely  result  in 
little,  if  any,  audience  erosion  due  to  the 
unique  nature  of  its  programming  and  its 
availability  only  on  its  station.  Such 
exchanges  may  be  particularly 
advantageous  for  existing  UHF 
independent  stations  seeking 
competitive  comparability  where 
affiliate  stations  now  occupy  all 
commercially  available  VHF  channels. 
See  Memorandum  Opinion  and  Order  in 
General  Docket  No.  83-1009.  50  FR  4666, 
paragraph  22  (February  1.  198.S).  In 
addition,  the  noncommercial  VHF 
licensee  could  expect  to  receive  needed 
financial  resources  and/or  equipment 
and  other  assets  from  the  commercidl 
licensee  in  return  for  their  agreement  to 
exchange  channels.' '  This  would  enable 
the  educational  licensee  to  upgrade  and 
maintain  equipment  and  facilities  and  to 
enhance  and  sustain  worthy 
programming.  In  some  instances,  such 
support  might  make  possible 
commencement  of  public  broadcast 
services  which  would  otherwise  be 
postponed  or  cancelled.  Both 
commercial  and  noncommercial 
licensees  could  significantly  improve 
service  to  their  audiences.  It  would 
appear  that  both  commercial  and 
noncommercial  licensees  can  and  would 
bargain  in  order  to  secure  the  most 
favorable  terms  possible  to  improve 
their  operations. 

12.  In  the  context  of  exchange 
agreements  accompanied  by  requests 
for  reservation  switches,  the 
Commission  proposes  to  make  a  public 


''■  The  Commission  believes  that  agreements  by 
which  commercial  television  licensees  compensate 
noncommercidl  licensees  for  channel  exchanges 
md>  hkelv  benefit  not  only  both  licensees  but,  more 
importanth   the  public  served  by  them. 

"  We  propose  here  to  require  that  all  funds 
raised  through  these  arrangements  be  expended  by 
noncommercial  broadcasters  solely  to  improve  or 
maintain  public  broadcast  proKramminn  or  facilities 
or  otherwise  support  their  broadcast  operations.  See 
Sffiwd  Rfpur!  and  Order  m  BC  Docket  No.  21136. 
ae  KCC  2d  141  (1981).  See  ako  paragraph  14.  infra. 
where  we  seek  comment  on  whether  to  require 
public  broadcasters  who  exchange  their  channels  to 
share  a  portion  of  any  funds  received  with  other 
public  broadcast  stations. 


interest  determination  on  the  basis  of 
the  circumstances  of  each  such 
proposal.  Since  the  Commission  would 
examine  the  terms  of  each  exchange 
agreement  in  a  rule  making  proceeding, 
other  parties  could  comment  on  the 
public  interest  benefits  of  the  specific 
proposals.  Such  findings  could  be  based 
on  diverse  public  interest 
considerations,  as  examplified  by  the 
case  noted  in  paragraph  10,  and  would 
require  information  on  predicted  losses 
and  gains  in  the  respective  coverage 
areas  of  the  affected  stations.  In 
considering  these  comments,  however,  it 
is  not  envisioned  that  the  Commission 
would  determine  that  the  proposal 
lacked  the  requisite  public  interest 
benefits  because  some  other  person 
could  have  entered  into  a  better 
agreement,  or  because  the  proposal 
could  increase  competition  in  a  given 
market.  Rather,  it  would  be  incumbent 
on  opposing  commenters  to  show  that 
the  proposal  before  the  Commission  did 
not  serve  the  public  interest. 

13.  The  Commission  proposes  that 
action  pursuant  to  and  in  furtherance  of 
channel  exchange  agreements  be 
accomplished  in  the  context  of 
individual  rule  making  proceedings.  We 
note  petitioners'  proposal  that  the 
Commission  adopt  a  procedure  that 
would  permit  the  modification  of  the 
noncommercial  reservation  for  existing 
television  channel  allocations  by 
"editorial  amendment "  when  the 
changes  are  requested  by  permittees  or 
licensees  seeking  to  exchange 
channels.'^  We  invite  comment  on  this 


'•  See  paragraph  5.  suprc.  Under  petitioners' 
proposal,  the  procedure  for  making  the  public 
interest  determination  would  be  an  application 
process  pursuant  to  Section  309.  Petitioners  suggest 
that  the  application  stage  is  the  appropriate  context 
in  which  to  examine  the  public  interest  benefits 
from  exchange  agreements  They  believe  that 
adjudicatory  procedures  could  be  used,  if  necessary. 
to  resolve  public  interest  questions  raised  by  the 
proposals  without  placing  facilities  involved 
automatically  in  jeopardy.  In  this  regard,  and 
pursuant  to  section  309(dl(l).  any  interested  party 
may  file  a  petition  to  deny  indicating  why  a  grant  of 
an  application  may  be  contrary  to  the  public 
interest  As  applications  for  modifications  are  filed 
pursuant  to  section  309(b),  they  must  set  forth  facts 
pertaining  to  citizenship,  character,  financial, 
technical  and  other  qualifications  as  the 
Commission  requires.  It  is  not  envisioned  that  the 
Commission  would  review  the  general 
qualifications  of  the  applicants  as  would  be 
required  if  a  petition  to  deny  were  filed  raising  this 
issue,  because  the  parties  involved  in  the  exchange 
agreements  are  current  licensees.  Rather,  we 
propose  to  modify  the  subject  licensees  under 
section  316  wherein  the  Commission  could  consider 
technical  matters  as  well  as  oiner  public  interest 
concerns  that  are  rais«^d.  We  specifically  invite 
comment  on  the  legality  of  using  section  316  rather 
than  section  309  procedures  to  implement  the 
contemplated  exchange  prvposals. 


and  other  alternative  approaches  in 
connection  with  this  proceeding. 

Request  for  Comments 

14.  The  Commission  requests 
comments  concerning  the  proposal  to 
amend  its  Rules  as  set  forth  herein. 
Commenters  are  invited  to  address 
issues  regarding  the  Commission's 
authority  to  adopt  a  rule  providing  for  a 
procedure  whereby  television  channel 
exchanges  between  commercial  and 
noncommercial  licensees  along  with 
appropriate  license  modifications  and 
reservation  switches  may  be  considered 
in  the  context  of  rule  making 
proceedings  without  permitting 
application  by  third  parties.  Comments 
are  requested  concerning  the  public 
interest  benefits  which  would  result 
from  adoption  of  the  proposd!  and  the 
public  interest  showings  underlying 
specific  exchange  agreements.  'VVe  also 
seek  comment  on  whether  it  would  be 
appropriate  to  require  those  public 
stations  that  benefit  from  an  exchange 
of  facilities  to  share  a  percentage  of  any 
funds  received  with  other  public 
broadcast  stations,  for  example  by  a 
cash  contibution  to  a  national  program. 
fund.  The  Commission  further  requests 
comments  concerning  variations  of  the 
proposed  rule,  For  extimple,  comments 
are  requested  as  to  whether  the 
proposed  rule  should  encompass  only 
operating  stations  or  should  also  include 
permittees  (either  commercial  or 
noncommercial)  that  have  not  yet 
constructed  facilities.  In  addition,  the 
Commission  seeks  comments  on 
whether  the  proposed  rule  should  also 
encompass  requests  from  permittees  or 
licensees  who  are  licensed  to  different 
communities  but  who  serve  the  same 
market.*' 

Regulatory  Flexibility  .Act  Initial 
Analysis 

15. 

/.  Reason  for  Action 

This  action  derives  from  the  Petitiim 
for  Rule  Making  noted  above.  In  this 
proceeding,  we  seek  to  develop  a  record 
and  to  elicit  comments  on  a  proposed 
rule.  The  proposed  rule  is  designed  to 
improve  service  to  the  public. 

// 

(a)  Objective.  This  proceeding  will 
elicit  comments  on  the  public  interest 
benefits  and  costs  of  the  proposed  rule 
change  in  accordance  with  fulfilling  the 
mandate  of  section  309(h)  of  the 


'^  Proposals  as  to  an  appropriate  dermilion  of 
"market"  in  this  context  are  elicited. 
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Communications  Act  of  1934,  as 
amended. 

(b)  Legal  Basis.  The  legal  basis  for 
eliciting  comments  on  this  proposed  rule 
is  found  in  sections  4(i)  and  303(r)  of  the 
Communications  Act. 

///.  Description.  Potential  Impact  and 
Number  of  Small  Facilities  Affected 

The  ability  of  noncommercial 
educational  television  licensees  to 
obtain  financial  resources  and  other 
valuable  consideration  from  commercial 
television  licensees  through  channel 
exchange  agreements  would  be 
enhanced.  Commercial  television 
licensees  would  be  able  to  obtain 
valuable  channels  in  return. 

IV.  Recording,  Record  Keeping  and 
other  Compliance  Requirements 

There  is  no  additional  impact. 

V.  Federal  Rules  which  Overlap. 
Duplicate  or  Conflict  with  the  Proposed 
Rules 

There  is  no  overlap,  duplication,  or 
conflict. 

VI.  Any  Significant  Alternative 
Minimizing  Impact  on  Small  Entities 
and  Consistent  with  Stated  Objectives 

There  is  no  significant  alternative. 
Filing  Responses  to  this  Notice 

16.  Authority  for  this  proposed  rule 
making  is  contained  in  sections  1,  3,  4  (i) 
and  (i),  303,  307(b).  309  and  403  of  the 
communications  Act  of  1934.  as 
amended,  47  U.S.C.  151-609, 

17.  Pursuant  to  §  1.410  and  1.415  of  the 
Commission's  Rules,  interest  parties 
may  file  comments  on  or  before  April  8, 
1985.  and  reply  comments  on  or  before 
April  23.  1985.  All  relevant  and  timely 
comments  will  be  considered.  In 
reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  such 
information  or  a  writing  indicating  the 
nature  and  source  of  such  information  is 
placed  in  the  public  file,  and  provided 
that  the  fact  of  the  Commission's 
reliance  on  such  information  is  noted  in 
the  Report  and  Order 

Other  Matters 

18.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  Notice  of  Proposed  Rule 
Making  until  the  time  a  public  notice  is 
issued  stating  that  a  substantive 
disposition  of  the  matter  is  to  be 
considered  at  a  forthcoming  meeting  or 
until  a  final  order  disposing  of  the 


matter  is  adopted  by  the  Commission, 
whichever  is  earlier.  In  general,  an  ex 
parte  presentation  is  any  written  or  oral 
communication  (other  than  formal 
written  comments/pleadings  and  formal 
oral  arguments)  between  a  person 
outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding  Any  person 
who  makes  an  ex  parte  presentation 
must  serve  a  copy  of  that  presentation 
on  the  Commission's  Secretary  for 
inclusion  in  the  public  file.  Any  person 
who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation  on  the  day  of  oral 
presentation,  and  that  written  summary 
must  be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  47  CFR  1.1231. 

19.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the  FCC  has 
prepared  an  initial  regulatory  flexibility 
analysis  (IRFA)  of  the  expected  impact 
of  the  proposed  rule  on  small  enlitres. 
Written  public  comments  are  requested 
on  the  IRFA.  The  comments  must  be 
filed  in  accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Notice,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  regulatory  flexibility 
analysis.  The  Secretary  shall  cause  a 
copy  of  this  Notice,  including  the  initial 
regulatory  flexibility  analysis,  to  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354,  94  Stat.  1154,  50  U.S.C.  601  et  seq. 
(1981). 

20.  To  file  formally  in  this  proceeding, 
participants  must  file  an  original  and 
five  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
participants  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  an  original  plus  nine  copies 
must  be  filed.  Comments  and  reply 
comments  should  be  sent  to  the  Office 
of  the  Secretary,  Federal 
Communications  Commission, 
Washington.  DC,  20554,  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
room  (Room  239)  of  the  Federal 
Communications  Commission.  1919  M 
Street,  NW..  Washington,  D.C.  20554, 


For  further  information  on  this 
proceeding,  contact  ]oel  Rosenberg, 
Mass  Media  Bureau.  (202)  634-6530. 

(Sees  4  303  4fl  Sidt  ,  as  amended. 

Federal  Communications  Commission,  1066. 

10«2.  4-  L'-S-C-  154.  305) 

William  J.  Tricarico, 

Secretary. 

-Appendix 

It  is  proposed  to  amend  4"  CFR  1,420 
by  adding  new  paragraph  (h)  to  read  as 
follows: 

§  1.420    Additional  procedures  in 

proceedings  for  amendment  of  the  FM, 

Television  or  Air-Ground  Table  of 

Assignments. 

•         *         »         •         • 

(h)  When  two  (or  more)  licensees  [or 

permittees)  of  television  broadcast 
stations  jointly  petition  to  amend 
§  73,606(b|  to  exchange  frequencies,  and 
one  of  the  licensees  (or  permittees) 
operates  on  a  commercial  frequency 
while  the  other  operates  on  a  reserved 
noncommercial  educational  frequency, 
and  both  stations  serve  substantially  the 
same  m.arket,  then  the  Commission  may 
modify  the  licenses  (or  permits)  of  the 
petitioners  to  specify  operation  on  the 
appropriate  channel  and  delete  the 
noncommercial  educational  reservation 
from  one  channel  and  reser\  e  the  other. 
The  Commission  shall  modify  the 
licenses  (or  permits)  and  amend 
§  73,60G(b)  only  upon  a  finding  that  such 
action  will  promote  the  public  interest, 
convenience,  and  necessity, 

[FR  Doc  85-643-  Filed  3--15-«5,  8  45  am] 
BILLING  COOC  S712-0t-M 


47  CFR  Part  90 

[PR  Docket  No,  84-874) 

Implementation  of  the  1900-2000  kHz 
Frequency  Band  in  the  Radiolocation 
Service 

agency:  Federal  Communications 
Commission, 

ACTION:  Proposed  rule:  extension  of 

reply  comment  period. 

summary:  The  FCC  is  extending  the 
time  for  submission  of  reply  comments 
in  this  Docket  concerning  the 
implementation  of  the  1900-2000  kliz 
frequency  band  in  the  Radiolocation 
Service.  'The  Commission  has  taken  this 
action  in  order  to  give  all  interested 
parties  additional  opportunity  to 
comment  and  to  assure  a  complete 
record  in  this  proceeding. 

DATE:  Reply  comments  are  now  due  by 
April  2,  1985. 
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AOORESS:  Federal  Communications 
Commission,  1919  M  Street.  N\V., 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  Thomson.  Private  R.idio  niirp.iu, 
(202)  634-2443. 
SUPPLEMENTARY  INfORMATION: 

Order  Extending  Reply  Comment  Period 

In  the  mdtlor  of  rimcndmiMit  of  P.irl  90  of 
the  commission's  rules  In  impK'ment  the 
19(»-2CI00  kHz  frequency  band  in  !h,' 
rddiolocdtion  s-rvice  PR  Duc.kft  .N'o.  h4 -H74. 

Adopted  M.irch  6.  1985. 

Relensed:  M.irch  11.  198.5. 

By  the  Chief,  Pri\dte  R.i.lio  Hiireju. 

1.  On  September  5,  19tt4.  the 
Commission  adopted  a  .Notice  of 
Proposed  Rule  Making  in  thn  above 
captioned  matter.  The  Notice  was 
released  on  September  11.  19H4,  ami 
appeared  in  the  Federal  Register,  49  FR 
36526,  on  September  18.  1984.  The 
American  Radio  Relay  LeauH''  requt;.sli>d 
and  was  granted  an  extension  of  tiir.i- 
for  submitting  comments  and  reply 
comments.  Comments  were  due  by 
January  24.  1985.  and  reply  comments 
were  due  by  March  11.  1985. 

2.  On  February  15,  19^5.  the  Qu.irtt^r 
Century  Wireless  Association  (QCWA) 
submitted  a  request  for  an  extension  of 
time  for  filing  reply  comments  in  this 
proceeding.  The  QCWA.  an  organization 
consisting  of  approximately  10.000 
amateur  radio  operators  who  have  been 
licensed  for  25  years  or  more,  is  having  a 
semi-annual  board  of  directors  meeting 
on  March  the  15th  and  16th,  1985.  The 
QCWA  stated  that  they  wished  to 
review  the  comments  at  this  meeting  in 
order  to  prepare  reply  comments,  but 


that  the  deadline  of  March  11,  1985 
prohibited  this  plan.  To  allow  ample 
time  for  the  QCWA  board  of  directors  to 
review  and  prepare  replies,  they 
requested  a  three  week  extension  of  the 
reply  comment  period. 

3.  We  have  reviewed  the  request  by 
the  QCWA  for  an  extension  of  time  to 
prepare  reply  comments.  We  find  their 
request  has  merit  and.  to  ensure  that  we 
have  a  complete  record  in  this 
proceedinp,  on  which  to  base  our 
decision.  v,e  are  extending  the  reply 
comment  period. 

4.  Accordingly,  it  is  ordered,  pursuant 
to  the  authority  set  forth  in  Section  0.331 
of  the  Commission's  Rules  and 
Regulations,  that  interested  parties  will 
have  until  April  2.  1985  to  file  reply 
comments  in  this  proceeding. 

(Sees.  4.  303.  48  stat..  as  amended,  1066,  1082; 

47USC.  154.  303) 

Federal  Communications  Commission. 

Robert  S.  Fcosaner,        I 

Chief.  Private  Radio  Bureau. 

[FR  Doc.  85-6434  Filed  »-15-85;  8:45  amj 

BILUMG  CO0€  6712-01-W 


INTERSTATE  COMMERCE 
COMMISSION 

49CFRPart  1171 

[Ex  Parte  No.  55  (Sut>-62)j 

Applications  for  Certificates  of 
Registration  for  Certain  Foreign 
Carriers  i 

agency:  Interstate  Commerce 

Commission. 


ACTION:  Correction  to  notice  of  proposed 
rules. 


SUMMARV:  At  50  FR  9298,  March  7.  1985 
(decision  served  March  6.  1985.  and 
published  in  the  ICC  Register  on  Man  h 
7, 1985,  at  page  6)  the  Commission 
proposed  rules  for  foreign  carriers  to  use 
when  applying  for  new  certificates  of 
registration.  The  certificates  are 
required  by  the  Motor  Carrier  Safety  Act 
of  1984.  Those  proposed  rules  contained 
an  inadvertent  error,  which  this  notice 
corrects. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  B.  O'Malley,  (202)  275-7928 

or 
Howell  I.  Spom,  (202)  275-7691. 

SUPPLEMENTARY  INFORMATION:  At  50  FR 

9300.  proposed  §  1171,5  is  corrected  by 
removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as 
paragraph  (bj. 

At  50  FR  9299  correct  the  decided  date 
to  read  March  6,  1985. 

Dntnd:  March  6,  1985. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Gradison,  Commissioners  Sterrelt. 
Andre.  Simmons.  Lamboley.  and  Strenio. 
James  H.  Bayne, 
Secretary. 
|FR  Doc.  8,5-«33.4  Filed  3-15-85;  8:45  am] 
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This   section   of   the   FEDERAL   REGISTER 
contains   documents   other   than   njles   or 
proposed  mles  that  are  applicable  to  the 
public    Notices  of  heanngs  arnJ 
investigations,   committee   meetings,   agency 
decisions  and  rulings,   delegations  of 
authonty,   filing   of   petitions   and 
applications   and   agency   statements   of 
organization   and   functions   are   examples 
of   documents   appearing   in   this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting 

agency:  Advisory  Council  on  Historic 

Preservation. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  §  800.6(d)(3)  of  the 
Council's  regulations.  "Protection  of 
Historic  and  Cultural  Properties"  (36 
CFR  Part  800),  that  the  Advisory  Council 
on  Historic  Preservation  will  meet  in  the 
West  Conference  Room,  Old  Post  Office 
Building,  1100  Pennsylvania  Avenue. 
.\W,  Washington  D.C.,  on  Thursday, 
Apri^  4.  1985. 

The  Council  was  established  by  the 
.National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470)  to  advise  the 
President  and  the  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
Housing  and  Urban  Development, 
Treasury,  and  Transportation;  the 
Director,  Office  of  Administration;  the 
Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  Chairman  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor;  a  Mayor;  and  eight  non- 
Federal  members  appointed  by  the 
President. 

The  Agenda  for  the  meeting  includes 
the  following; 

Thursday,  April  4,  1985 

West  Conference  Room 

Old  Post  Office  Building 

1100  Pennsylvania  Avenue,  NW 

Washington,  D.C. 

9:30  a.m. 

Call  to  Order 

Chairman's  Welcome 


Consideration  of  the  Minutes  of  the 
February  15, 1985,  Meeting 

I.  Report  of  the  Executive  Director 

II.  Report  of  the  Regulations  Task  Force 
Recess  for  Lunch — 12:30  p.m. 

III.  Report  of  the  General  Counsel 

IV.  Report  of  the  Office  of  Cultural 
Resource  Preservation 

VI.  New  Business 

DATE:  The  meeting  will  begin  at  9:30 

a.m..  Thursday,  April  4,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  concerning  the 

meeting  is  available  from  the  Executive 

Director,  Advisory  Council  on  Historic 

Preservation,  1100  Pennsylvania 

Avenue,  NW,  Suite  809,  Washington. 

D.C.  20004.  202-786-0503 

Dated:  March  13.  1985. 
Robert  R.  Garvey.  Jr.. 

Executive  Director. 

[FR  Doc  85-6431  Filed  3-15-85:  8:45  am) 

BILUNG  CODE  4310- KMH 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

List  of  Warehouses  and  Availability  of 
List  of  Cancellations  and/or 
Terminations 

March  13,  1985. 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  L'SDA. 
ACTION:  Notice  of  Publication  of  List  of 
Warehouses  Licensed  Under  the  U.S. 
Warehouse  Act  and  Availability  of  List 
of  Cancellations  and/or  Terminations 
Occurring  During  Calendar  Year  1984. 

Notice  is  hereby  given  that  the 
Agricultural  Stabilization  and 
Conservation  Service  has  published  a 
list  of  warehouses  licensed  under  the 
U.S.  Warehouse  Act  (7  U.S.C.  241  et 
seq.]  as  of  December  31, 1984,  as 
required  by  section  26  of  that  Act.  Also 
available  is  a  list  of  cancellations  and/ 
or  terminations  that  occurred  during 
calendar  year  1984.  A  copy  of  the  list  of 
warehouses  as  of  December  31.  1984, 
will  be  distributed  to  all  licensed 
warehousemen.  Other  interested  parties 
may  obtain  a  copy  of  either  list  from: 
Mrs.  Judy  Fry.  Warehouse  Division — 
ASCS,  Warehouse  Licensing  Branch. 
U.S.  Department  of  Agriculture.  Room 
5968-South  Agriculture  Bldg., 


Washington,  DC  20013,  Phone:  202-447- 
3821. 

Signed  at  Washington,  DC. 
Everett  Rank. 

Administrator.  Agricultural  Stabilization  and 

Consen-ation  Serx'ice. 

|FR  Doc  85-6319  Filed  3-15-85.  8:45  am] 

BILUNG  CODE  M10-0»-M 


Soli  Conservation  Service 

Jefferson-Patterson  Park  &  Museum 
Critical  Area  Treatment  Measure; 
Calvert  County,  MD 

agency:  Soil  Conservation  Ser\'ice. 
USDA. 

action:  Notice  of  Finding  of  .\'o 
Significant  Impact. 

summary:  Pursuant  to  section  102(2){C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Council  on 
Environmental  Qualitv  Guidelines  (40 
CFR  Part  1500),  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650).  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Jefferson-Patterson  Park  &  Museum 
Critical  Area  Treatment  Measure, 
Calvert  County,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr  Pearlie  S.  Reed,  State 
Conservationist,  Soil  Conservation 
Service,  4321  Hartwick  Road,  College 
Park.  Mar\land  20740,  telephone  301- 
344-4180.  " 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
this  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr.  Pearlie  S.  Reed.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  measure  concerns  a  plan  to 
control  erosion  along  3,000  linear  feet  of 
shoreline  on  the  Patuxent  River  The 
planned  works  of  improvement  include 
vegetative  stabilization  of  eroding  areas 
with  smooth  cordgrass  (Spartina 
olterniflora]  and  saltmeadow  cordgrass 
(S.  patens]  along  2,000  linear  feet  of  low- 
energy  shoreline,  and  placement  of  rock 
riprap  at  the  toe  of  the  slope  in  high- 
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energy  areas  (1,000  linear  feet). 
Installation  of  both  structural  and 
nonstructural  practices  will  also  include 
grading,  shaping,  backfilling,  liming, 
fertilizing,  mulching,  and  seeding  with 
Kentucky  31  tall  fescue,  where 
appropriate. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  various  Federal, 
State,  and  local  agencies  and  interested 
parties.  The  environmental  assessment 
file  is  available  for  public  inspection 
through  the  office  of  Mr.  Pearlie  S.  Reed. 
A  limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Progam  No.  10.901,  Resource  conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  No.  A-95 
regarding  Stale  and  local  Clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable.) 

Dated:  March  a  1985. 
Peariie  S.  Reed, 
State  Conservationist 
[FR  Doc.  85-6404  Filed  1-15-85;  8:45  am) 

BHJJNQ  COOC  $410-1«-M 


Dyke  Creek  Watershed,  NY;  Record  of 
Decision 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  availability  of  a 
record  of  decision. 

summary:  Paul  A.  Dodd.  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Pub.  L  83-566, 16  U.S.C.  1001-1008.  in 
the  state  of  New  York,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  Dyke  Creek  Watershed  project  is 
available.  Single  copies  of  this  record  of 
decision  may  be  obtained  from  Paul  A. 
Dodd  at  the  address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT:    . 

Paul  A.  Dodd,  State  Conservationist. 
Soil  Conservation  Service,  James  M. 
Hanley  Federal  Building.  100  S.  Clinton 
Street,  Room  771,  Syracuse.  New  York 
13260.  telephone  (315)  423-5521. 

(Catdlog  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Watershed  Protection 
and  Flood  Prevention.  State  and  local  review 
procedures  for  Federal  and  federally  assisted 
programs  and  projects  are  applicable) 


Dated:  February  15,  19H.'). 
Paul  A.  Dodd, 
State  Conservationist. 
|FR  Doc.  85-6422  Filed  3-15-85;  8:45  am] 
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DEPARTMENT  OF  COIMMERCE 

International  Trade  Administration 
lC-201-4051  I 

Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,  Certain  Textile  Mill  Products 
From  Mexico 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  determine  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Mexico  of  certain  textile 
mill  products.  The  estimated  net  bounty 
or  grant  is  3.7  percent  ad  valorem  for 
certain  textile  mill  products.  We  are 
directing  the  U.S.  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  certain  textile  mill  products 
from  Mexico  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice,  except  entries 
from  companies  that  have  been 
excluded,  and  to  require  a  cash  deposit 
on  entries  of  these  products  in  the 
amount  equal  to  the  net  bounty  or  grant. 

The  scope  of  this  investigation 
remains  the  same  as  announced  in  the 
preliminary  determination,  except  as 
noted  below. 

EFFECTIVE  DATE:  March  14,  1985. 

FOR  further  information  CONTACT: 

Laura  Winfrey  or  Vincent  Kane,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  D.C.  202.10:  telephone:  (202) 
377-0160  or  377-5414. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination  I 

Based  upon  our  investigation  we 
determine  that  certain  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Mexico  of  certain  textile 
mill  products.  For  purposes  of  this 
investigation  the  following  programs  are 
found  to  confer  a  bounty  or  grant: 


•  FOMEX. 

•  CEPROFI. 

•  FONEI. 

•  FOGAIN. 

We  estiamte  the  net  bounty  or  grant  to 
be  3.7  percent  ad  valorem  for  certain 
textile  mill  products. 

Case  History 

On  July  24, 1984,  we  received  a 
petition  from  the  American  Textile 
Manufacturers  Institute,  the 
Amalgamated  Clothing  and  Textile 
Workers  Union,  and  the  International 
Ladies'  Garment  Workers  Union,  on 
behalf  of  the  U.S.  industries  producing 
certain  textile  mill  products.  They  did 
not  include  apparel  in  their  petition.  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  our  regulations  (19  CFR 
355.26),  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Mexico  of  certain  textile  mill  products 
receive,  directly  or  indirectly,  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Act, 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  August  13, 1984,  we  initiated  such  an 
investigation  (49  FR  32894).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  by  October  17, 1984.  On 
September  21, 1984,  we  determined  this 
investigation  to  be  "extraordinarily 
complicated,"  as  defined  in  section 
703(c)(1)(B)  of  the  Act.  Therefore,  we 
extended  the  period  for  making  our 
preliminary  determination  by  65  days 
until  December  21, 1984  (49  FR  40198), 

Since  Mexico  is  not  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act  and  the 
merchandise  being  investigated  is 
dutiable,  sections  303  (a)(1)  and  (b)  of 
the  Act  apply  to  this  investigation. 
Accordingly,  petitioners  are  not  required 
to  allege  that,  and  the  U.S.  International 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  these 
products  cause  or  threaten  material 
injury  to  U.S.  industries. 

Due  to  the  scope  of  this  investigation, 
we  employed  a  two-step  questionnaire 
process.  We  presented  a  preliminary 
questionnaire  to  the  government  of 
Mexico  in  Washington,  D.C,  on  August 
24,  1984.  The  government  of  Mexico 
identified  26  exporters  who  account  for 
approximately  60  percent  of  the  textile 
mill  products  exported  to  the  United 
States.  We  requested  responses  from  all 
20  to  our  detailed  company 
questionnaire.  On  October  26, 1984,  we 
presented  the  detailed  government  and 
company  questionnaires  to  the 
government  of  Mexico  in  Washington, 


DC.  The  responses  to  our  detailed 
questionnaires  were  received  on 
December  3, 1984. 

We  received  timely  requests  for 
exclusion  from  nineteen  companies. 
Two  of  those  do  not  produce  or  export 
the  products  under  investigation  and  are 
therefore  outside  the  scope  of  this 
investigation.  Of  the  remaining 
seventeen,  thirteen  submitted 
questionnaire  responses.  These 
responses  indicated  that  the  companies 
received  no  countervailable  benefits 
above  de  minimis.  We  verified  these 
responses.  These  thirteen  companies, 
which  are  listed  in  the  "Suspension  of 
Liquidation"  section  of  the  notice,  have 
been  excluded  from  fhe  scope  of  this 
determination  and  order. 

On  December  21.  1984,  we  issued  our 
preliminary  determination  in  this 
investigation  (50  FR  301).  We 
preliminarily  determined  that  benefits 
constituting  bounties  or  grants  within 
the  meaning  of  the  Act  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Mexico  of  the  subject 
merchandise. 

From  January  8  to  January  18. 1985,  we 
conducted  a  verification  in  Mexico.  Our 
notice  of  preliminary  determination  gave 
interested  parties  an  opportunity  to 
Submit  oral  and  written  views.  We 
conducted  a  hearing  on  February  5,  1985. 
We  received  written  views  from 
interested  parties  and  have  taken  them 
into  consideration  in  this  determination. 

Certain  respondents  in  the  Certain 
Textile  Mill  Products  and  Apparel 
investigations  have  raised  issues  as  to 
whether  petitioners  have  standing  to  file 
these  cases.  Petitioners  have  also  made 
comments  regarding  our  methodology  in 
selecting  companies  to  receive  detailed 
questionnaires  and  our  investigation  of 
only  those  companies  that  account  for 
60  percent  of  exports  of  the  subject 
merchandise  to  the  United  States.  We 
have  addressed  these  issues  in  our  final 
determinations  of  Certain  Textile  Mill 
Products  and  Apparel  from  Malaysia. 
issued  on  March  4, 1985.  See  that  notice 
for  our  comments  on  these  issues. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  certain  textile  mill 
products  which  are  described  in 
Appendix  A  that  is  attached  to  this 
notice. 

In  the  notice  of  the  preliminary 
determination,  we  solicited  further 
comments  regarding  the  standing  of  the 
petitioners  to  file  a  petition  against  the 
producers  and  exporters  of  chemical 
fibers  in  Mexico.  We  have  received  no 
further  comments  which  are  dispositive 
of  this  issue,  although  we  were  given  a 
thorough  presentation  of  the 
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composition  and  manufacturer  of  the 
exported  chemical  fibers  during 
verification.  These  products  therefore 
remain  within  the  scope  of  this 
investigation. 

On  February  6,  1985,  respondent 
Celulosa  y  Derivados,  SA.  submitted  a 
letter  which  alleged  that  none  of  the 
eight  petitioners  produces  continuous 
filament  rayon  yarn,  classified  under 
TSUSA  Item  No.  310.0230.  A  supporting 
statement  from  a  U.S.  importer  of  this 
product  was  included  with  this 
submission.  On  February  22,  1985, 
petitioners  amended  their  petition  to 
exclude  textile  products  entering  the 
United  States  under  TSUSA  310.0230. 
We  have  accepted  that  amendment  and 
have  excluded  continuous  filament 
rayon  yarn  from  this  determination  and 
order. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  this  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26, 1984.  issue  of  the  Federal 
Register  (49  FR  18006). 

/.  Programs  Determined  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Mexico  of 
certain  textile  mill  products  under  the 
following  programs.  The  period  of 
investigation  is  calendar  year  1983. 

A.  Fund  for  the  Promotion  of 
Exportation  of  Mexican  Manufactured 
Products  (FOMEX).  FOMEX  is  a  trust  of 
the  Secretaria  de  Hacienda  y  Credito 
Publico  to  promote  the  manufacture  and 
sale  of  exported  products  with  the  Bank 
of  Mexico  acting  as  the  trustee.  On  July 
27,  1983,  FOMEX  was  formally 
incorporated  into  the  National  Bank  for 
Foreign  Trade.  The  .National  Bank  for 
Foreign  Trade  administers  the  financial 
institutions  that  estalish  contracts  for 
lines  of  credit  with  maufacturers  and 
exporters. 

During  the  period  for  which  we  are 
measuring  bounties  or  grants,  exporters 
could  obtain  FOMEX  pre-export  loans 
denominated  in  pesos  with  a  maximum 
nominal  annual  interest  rate  of  10 
percent,  or  export  loans  denominated  in 
dollars  with  a  maximum  annual  interest 
rate  of  6  percent.  We  verified  that  many 
of  the  companies  under  investigation 
received  both  pre-export  peso- 
denominated  FOMEX  loans  and  export 


dollar-denominated  FO.MEX  loans  to 
finance  exports  to  the  United  States   . 
during  the  period  under  investigation. 

Because  the  FOMEX  pre-export 
financing  program  provides  short-term 
loans  for  export-related  purposes  at 
lower  interest  rates  than  those  for 
comparable  commerically  available 
loans,  we  determine  that  this  program 
confers  a  bounty  or  grant  upon  the 
exportation  of  certain  textile  mill 
products. 

We  used  a  national  average 
commerical  borrowing  rate  as  the 
benchmark  for  short-term  peso- 
denominated  borrowing.  In  this  case, 
since  we  could  not  determine  an 
effective  inters!  rate  for  FOMEX  loans. 
we  compared  the  nominal  interest  rates 
of  the  FOMEX  pre-export  loans  with  the 
nominal  rates  published  monthly  by  the 
Banco  de  Mexico  in  the  Indicadores 
Economicos  [the  "IE"  rate).  The  IE  rale 
is  the  weighted  average  of  the  rates 
charged  by  commerical  banks  on  peso 
loans. 

Since  FOMEX  export  loans  also  allow 
exporters  to  obtain  short-term  loans  for 
export-related  purposes  at  lower 
interest  rates  than  those  for  comparable 
commercially  available  loans,  we 
determine  that  this  program  confers  a 
bounty  or  grant  upon  the  exportation  of 
certain  textile  mill  products.  For  P'OMEX 
export  loans  denominated  in  dollars,  we 
used  as  our  benchmark  the  prime  rate 
charged  b\'  banks  on  short-ierm 
business  loans  in  the  United  States,  as 
published  in  the  Federal  Reserve 
Bulletin.  This  rate  is  the  weighted 
average  of  the  rates  charged  b\ 
commercial  banks  m  the  United  States. 
We  determined  the  benefits  from  these 
loans  based  on  the  interest  rate 
differential  between  FOMEX  financing 
and  the  benchmark. 

Because  FOMEX  loans  are  export- 
related  and  we  had  data  on  all  FOMEX 
loans  to  the  United  States,  we  allocated 
the  benefit  of  the  companies  who 
actually  received  FOMEX  financing  over 
the  exports  to  the  United  States  of  the  15 
major  exporters.  On  this  basis,  we 
calculated  a  bounty  or  grant  in  the 
amount  of  3.7  percent  ad  valorem. 

B,  Preferential  Federal  Tax  Credits 
(CEPROFIl  CEPROFIs  are  tax  credits 
used  to  promote  National  Development 
Plan  (NDP)  goals,  which  include 
increased  employment,  encouragement 
of  regional  decentralization,  and 
industrial  development,  particularly  of 
small-  and  medium-sized  firms. 
CEPROFI  tax  credits  are  granted  for 
certain  investments  in  plant  and 
equipment  and  for  certain  payments 
relating  to  wages  for  increased 
employment.  The  value  of  the  tax 
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credits  is  established  as  a  percentage  of 
the  investment  made.  Certain  types  of 
investments  receive  tax  credits  at  higher 
percentages  than  do  others. 

CEPROFI  certificates  are  tax 
certificates  of  fixed  value  which  may  be 
used  for  a  five-year  period  to  pay 
Mexican  federal  taxes.  Certain 
CEPROFI  certificates  are  granted  for 
carrying  out  investments  in  "priority" 
industrial  activities;  others  are  available 
to  all  industries  on  equal  terms. 

Article  25  of  the  decree  authorizing 
the  issuance  of  CEPROFIs,  published  in 
the  Diario  Oficial  de  la  Federacion 
(Diario  Oficial)  on  March  6, 1979. 
requires  each  recipient  to  pay  a  4 
percent  supervision  fee.  The  4  percent 
supervision  fee  is  "paid  in  order  to 
qualify  for,  or  to  receive"  the  CEPROFIs, 
and  is  therefore  an  allowable  offset  from 
the  gross  bounty  or  grant  as  defined  by 
section  771(6)(A)  of  the  Act. 

Four  of  the  textile  mill  products 
companies  under  investigation  were 
authorized  to  receive  CEPROFIs  for 
increased  employment  and  for 
investment  in  equipment  and  buildings. 
Because  these  types  of  CEPROFIs  are 
limited  to  companies  located  in  specific 
regions,  we  determine  that  these 
CEPROFIs  confer  a  bounty  or  grant. 

We  allocated  the  amount  of  CEPROFI 
benefits  received  for  the  products  under 
investigation  over  the  15  companies' 
total  sales  of  the  products  under 
investigation.  On  this  basis  we 
calculated  a  bounty  or  grant  of  0.0005 
percent  Ad  valorem. 

C.  Fund  for  Industrial  Development 
(FONEI).  FONEl  is  a  specialized 
financial  development  fund, 
administered  by  the  Bank  of  Mexico, 
which  grants  long-term  credit  at  below- 
market  rates  for  the  creation,  expansion, 
or  modernization  of  enterprises  in  order 
to  foster  industrial  decentralization  and 
promote  the  efficient  production  of 
goods  capable  of  competition  in  the 
international  market.  FONEI  loans  are 
available  under  various  programs 
having  different  eligibility  requirements. 

Two  textile  mill  products  companies 
under  investigation  receive  FONEI  for 
investment  in  equipment,  and  one 
company  received  a  FONEI  loan  to 
improve  existing  capacity.  These  loans 
are  only  available  to  companies  located 
outside  Zone  IIIA  (Mexico  City  and 
environs).  Because  such  loans  are 
limited  to  particular  geographic  regions 
and  are  made  on  terms  inconsistent  with 
commercial  considerations,  we 
determine  that  FONEI  loans  for 
investment  in  equipment  and  to  improve 
existing  capacity  confer  bounties  or 
grants  upon  respondents.  Because  the 
interest  rates  on  the  FONEI  loans  under 
review  are  subject  to  change  and  have 


changed  over  the  life  of  the  loans,  we 
treated  these  loans  as  a  series  of  short- 
term  loans.  To  evaluate  the  benefit  of 
these  loans,  we  compared  the  cost  of  the 
FONEI  loans  with  the  cost  of 
commercially  available  loans  bearing  an 
interest  rate  equivalent  to  the  nominal 
IE  rate.  We  then  divided  the  amount  of 
the  benefit  (i.e.,  the  difference  in  the  cost 
of  the  two  loans)  by  the  total  sales  of 
the  15  major  exporters  of  textile  mill 
products.  In  this  manner,  we  calculated 
a  benefit  of  .009  pecent  ad  valorem  for 
FONEI  loans. 

D.  Guarantee  and  Development  Fund 
for  Medium  and  Small  Industries 
(FOGAIN).  The  FOGAIN  program 
provides  financing  at  interest  rates 
below  prevailing  commercial  rates  to  all 
small-  and  medkim-sized  firms  in 
Mexico.  Interest  rates  vary  depending 
upon  whether  a  small-  or  medium-sized 
business  has  been  granted  priority 
status,  and  whether  a  business  is 
located  in  a  zone  targeted  for  industrial 
growth.  Small-  and  medium-sized 
businesses  with  priority  designafion  and 
located  in  specific  zones  targeted  for 
industrial  growth  receive  the  most 
preferential  rate.  Medium-sized 
businesses,  not  designated  as  priority 
and  located  in  an  area  of  controlled 
industrial  growth,  receive  the  least 
preferential  FOGAIN  interest  rate.  We 
do  not  consider  a  rate  available  to  ail 
small-  and  medium-sized  businesses  to 
be  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  Therefore,  we  have  used  this 
rate  as  the  benchmark  against  which  to 
measure  benefits  under  this  program. 

Three  textile  mill  products  companies 
under  investigation  received  FOGAIN 
financing  limited  to  firms  in  particular 
zones.  Because  the  interest  rates  on 
these  loans  are  subject  to  change  and 
have  changed  over  the  life  of  the  loans, 
we  treated  these  loans  as  a  series  of 
short-term  loans.  To  determine  the 
estimated  bounty  or  grant,  we  used  as 
our  benchmark  the  least  benffi^ial 
interest  rate  that  would  have  been 
available  under  FOGAIN.  We  computed 
annual  interest  costs  based  on  the 
outstanding  balance  of  each  loan,  first 
at  the  preferential  rate,  then  at  the 
benchmark  rate.  We  determined  the 
amount  of  the  bounty  or  grant  to  be  the 
difference  in  the  interest  costs  between 
those  actually  paid  and  those  that  would 
have  been  paid  under  the  non- 
preferential  interest  rate.  We  alloacted 
the  benefit  amount  over  total  sales  for 
the  period.  On  this  basis  we  calculated  a 
bounty  or  grant  of  .005  percent  ad 
valorem. 


II.  Programs  Determined  Not  To  Confer 
Bounties  for  Grants 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  manufacturers, 
producers  or  exporters  in  Mexico  of 
certain  textile  mill  products  under  the 
following  programs. 

A.  CEPROFIs  for  Investment  in 
Mexican-Made  Equipment.  Certain 
textile  mill  product  companies  received 
5  percent  CEPROFIS  for  investments  in 
Mexican-made  equipment.  We 
determine  that  these  types  of  CEPROFIs 
do  not  confer  a  bounty  or  grant  because 
they  are  not  limited  to  a  specific 
industry,  group  of  industries,  or  to 
companies  located  in  specific  regions  of 
the  country. 

B.  Accelerated  Depreciation  for  the 
Textile  Industry.  The  textile  industry  in 
Mexico  is  allowed  to  depreciate  its 
machinery  and  equipment  at  a  rate  of  11 
percent  per  annum.  We  determine  that 
this  rate  is  not  an  accelerated  rate  but 
merely  the  depreciation  rate  set  by 
Mexican  Income  Tax  Law  for  the  textile 
industry.  It  is  based  upon  the  life 
expectancy  of  machinery  and  equipment 
used  in  the  manufacture  of  clothing  and 
textiles.  Therefore,  we  determine  that 
this  program  does  not  confer  a  bounty  or 
grant  upon  the  respondents. 

In  addition,  the  government  of  Mexico 
amended  its  Income  Tax  Law  on 
December  31, 1982,  to  provide  for 
accelerated  depreciation  of  new 
machinery  and  equipment  acquired 
between  August  1,  1983,  and  December 
31, 1983,  at  a  rate  of  up  to  50  percent. 
While  the  amendment  stated  that  the 
rate  was  available  to  all  industries  in 
"priority  zones,"  the  law  defined 
"priority  zones"  as  including  all 
territories  and  all  industries  in  Mexico, 
Because  accelerated  depreciation  was 
not  limited  to  a  specific  enterprise, 
industry,  or  group  of  enterprises  or 
industries,  we  determine  that  it  does  not 
confer  a  bounty  or  grant. 

///.  Programs  Determined  Not  To  Be 
Used 

We  determine  that  the  following 
programs  listed  in  our  notice  of 
initiation  have  not  been  used  by  the 
companies  that  manufacture,  produce, 
or  export  certain  textile  mill  products 
from  Mexico. 

A.  Export  Credit  Insurance.  Under 
this  FOMEX  program,  exporters  are 
granted  insurance  credit  against 
expropriations,  defaults  and  other 
political  risks.  Petitioners  alleged  that 
FOMEX  premiums  are  inadequate  to 
cover  the  long-term  operating  costs  of 
the  program  and  that  these  programs 
may  offer  subsidies  to  exporters.  This 
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insurance  program  was  not  used  by  the 
companies  under  investigation. 

B.  NAFINSA.  Companies  in  priority 
areas  may  receive  certain 
counteravailable  loans  at  preferential 
interest  rates  through  NAFINSA  and 
they  may  receive  additional  benefits 
from  the  following  trusts  administered 
by  NAFINSA: 

a.  Trust  for  Industrial  Parks.  Cities, 
and  Commercial  Centers  (FIDEIN): 

b.  National  Preinvestment  Fund  for 
Studies  and  Projects  (FONEP). 

These  loans  and  trusts  were  not  used 
by  the  companies  under  investigation. 

C.  Energy  Subsidies.  The  Mexican 
government  provides  bounties  or  grants 
for  electrical,  fuel  and  petrochemical 
costs  of  firms  locating  or  expanding  in 
certain  zones  of  the  country.  Petitioners 
alleged  that  certain  textile  mill  products 
companies  may  receive  benefits  from 
these  energy  subsidies.  These  benefits 
were  not  received  by  the  companies 
under  investigation. 

D.  Import  Duty  Reductions  and 
Exemptions.  Certain  companies  may 
receive  import  duty  reductions  or 
exemptions  on  imported  machinery  and 
equipment  to  be  used  in  manufacturing 
exported  products,  based  on  export 
performance  and  location  within  priority 
zones.  The  companies  under 
investigation  did  not  receive  import  duty 
reductions  or  exemptions. 

E.  Foreign  Currency  for  Financing  of 
imports.  PROFIDE.  under  the  auspices 
of  FOMEX,  provides  exporters  with 
access  to  foreign  exchange  at 
preferential  officially-controlled  rates  to 
purchase  imports.  The  companies  under 
investigation  did  not  use  this  program. 

F.  Doncomext.  Bancomext  provides 
financing  for  capital  ii^^estment. 
production  costs  and  importation  of  raw 
materials  for  the  manufacture  of 
exports.  The  companies  under 
investigation  did  not  use  Bancomext 
financing. 

G.  Preferential  State  Investment 
Incentives.  Certain  Mexican  states  offer 
Mexican  industries  partial  or  total 
exemption  from  state  faxes,  free  or  low 
cost  land,  or  certain  local  infrastructure 
improvements  as  incentives  for 
expanding  industrial  facilities  or  as 
incentives  for  exporting.  Preferential 
state  investment  incentives  were  not 
given  to  the  companies  under 
investigation. 

H.  Articles  94  Loans.  Under  section  II 
of  article  of  the  General  Law  of  Credit 
Institutions  and  Auxiliary 
Organizations,  the  Bank  of  Mexico 
provides  preferential  loans  to  exporter 
for  the  financing  of  manufactured 
products  and  production  and/or 
inventory  of  goods  produced  in  Mexico 
for  export.  Petitioners  alleged  that 


textile  mill  products  companies  may 
benefit  from  these  export  bounties  or 
grants.  The  companies  under 
investigation  did  not  receive  Article  94 
loans  during  the  period  of  review. 

I.  Fondo  Nacional  de  Fomento 
Industries  (FOMINJ.  FOMIN  operates  as 
a  trust  fund,  providing  funding  to  certain 
small-  and  medium-sized  companies  by 
either  buying  stock  or  providing  loans  at 
below  market  rates.  This  fund  was  not 
used  by  the  companies  under 
investigation. 

Petitioners'  Comments 

Comment  1:  Petitioners  contend  that 
the  appropriate  benchmark  for 
calculating  the  benefit  conferred  by 
Mexico's  preferential  loan  programs  is 
an  effective  interest  rate,  which  reflects 
the  full  cost  of  alternative  financing 
available  to  this  industry. 

DOC  Position:  Ideally,  we  attempt  to 
quantify  the  total  effective  cost  of  both 
the  benchmark  and  the  loans  under 
investigation.  Many  times,  however,  the 
fees,  charges,  etc.  which  should  be 
added  to  the  nominal  interest  rates  for 
each  loan  cannot  be  quantified.  In  such 
cases,  our  calculations  are  based  on  the 
difference  between  the  quantifiable 
aspects  of  the  loan  terms.  It  was  not 
possible  to  verify  any  fees,  charges,  etc. 
added  to  the  nominal  interest  rates  of 
the  loans  to  the  textile  mill  product 
companies  under  investigation. 
Therefore,  in  this  case  we  are  using 
nominal  interest  rates  in  our 
calculations. 

This  is  in  contrast  to  our  final 
determination  in  Fabricated  Automotive 
Glass. from  Mexico,  50  FR  1906  (1985).  In 
that  case  we  were  able  to  establish  the 
effective  interest  rate  for  FOMEX  loans 
received  by  the  companies  under 
investigation,  and  therefore  used  what 
was  published  as  an  effective  interest 
rate  as  the  benchmark. 

Comment  2:  Petitioners  contend  that 
the  DOC  should  find  FONEI  loans  for 
investments  to  improve  existing 
capacity  and  all  other  types  of  FO.NEI 
loans  received  by  the  textile  companies 
under  investigation  to  be 
countervailable. 

DOC  Position:  Because  FONEI  loans 
for  investment  in  equipment  and  FONEI 
loans  to  improve  existing  capacity,  the 
only  two  types  of  loans  received  by  the 
companies  under  investigation,  are 
limited  to  companies  in  particular 
geographic  regions  and  are  made  at 
rates  that  are  inconsistent  with 
commercial  considerations,  we 
determine  that  the  FONEI  loans  under 
review  confer  a  bounty  or  grant  upon 
respondents.  We  verified  that  one  of  the 
textile  mill  products  companies  received 
a  FO.NEI  loan  to  improve  existing 


capacity.  This  loan  was  included  in  the 
preliminary  determination  and  is  also 
included  in  this  final  determination.  We 
do  not  reach  any  new  determination 
about  FO.NEI  loans  not  received  by  the 
textile  companies  under  investigation. 

Comment  3:  Petitioners  contend  that 
all  FOGAIN  financing  is  countervailable 
because  a  program  that  is  restricted  to 
small-and  medium-sized  businesses  is 
simply  not  generally  available.  Such  a 
program,  they  argue,  is  similar  to 
regional  subsidy  programs,  which  have 
been  found  countervailable  by  the 
Department 

DOC  Position:  Consistent  with  the 
Department's  policy,  we  determine 
certain  types  of  FOGAI.N  loans  to  be 
countervailable  because  they  are 
provided  on  terms  inconsistent  with 
commercial  considerations  to  firms 
located  in  particular  zones.  We  disagree 
that  a  program  made  available  to  all 
small-and  medium-sized  businesses 
constitutes  a  benefit  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries. 

Comment  4:  Regarding  FOGAI.N  loans, 
petitioners  also  contend  that  Commerce 
should  calculate  the  bount\'  or  grant  by 
comparing  the  interest  rates  on  FOGAIN 
loans  with  the  national  average 
commercial  interest  rate  rather  than 
using  the  rate  FOGAI.N  provides  on  its 
least  preferential  loans  to  all  small-and 
medium-sized  businesses  as  the 
benchmark. 

DOC  Position:  Where,  as  with 
FOGAI.N.  a  part  of  the  program  is  not 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries,  the  Department  uses  that  part 
of  the  program  as  the  standard  against 
which  to  measure  the  benefits  provided 
under  other  portions  of  the  program. 
Since  all  small-and  medium-sized  firms 
can  receive  the  highest  interest  rate 
under  FOGAI.N,  only  more  preferential 
rates  provided  countervailable  benefits. 

Comment  5:  Petitioners  contend  that 
NAFINSA  provides  equity  infusions  to 
Mexican  textile  firms,  which  should  be 
examined  and  taken  into  account  in  this 
determination. 

DOC  Position:  The  Department 
believes,  and  has  stated  in  the  above- 
cited  "Subsidies  Appendix",  that 
government  ownership  pe.'-sf  does  not 
confer  a  bounty  or  grant.  We  have 
further  stated  that  equity  infusions 
provided  by  a  government  are  only 
countervailable  to  the  extent  that  they 
are  in  consistent  with  commercial 
considerations.  For  this  reason,  we  only 
investigate  equity  infusions  when  we 
arc  given  specific  information  about 
certain  companies  and  their  worth  as 
commercial  investments  The 
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Department  initiated  an  investigation  of 
equity  infusions  by  NAFINSA  to  Grupo 
Pliana.  the  only  company  about  which 
specific  details  were  provided.  Grupo 
Pliana  does  not,  however,  export  the 
merchandise  under  investigation. 
Therefore,  NAFINSA  equity  infusions 
were  not  a  part  of  this  investigation.  The 
petitioners  have  not  provided  any 
details  about  the  financial  situation  of 
any  other  companies  involved  in  this 
investigation  that  would  lead  us  to 
investigate  possible  equity  participation 
in  them  by  the  government  of  Mexico. 

Comment  6:  Petitioners  contend  that 
all  CEPROFIs  received  by  the  textile 
mill  products  industry  should  be  found 
to  be  countervailable.  CEPROFIs  for 
Category  II  investments  are  limited  to 
specific  producers  and  are  directed  to  a 
limited  geographic  area,  because  they 
are  granted  for  capital  investments  in 
priority  industries  located  outside  Zone 
IIIA,  the  Mexico  City  area.  CEPROFIs 
for  investment  in  Mexican-made 
machinery  and  equipment  and  for 
antipollution  equipment,  which  have 
been  found  not  to  confer  a  bounty  or 
grant  in  previous  determinations,  must 
be  re-examined,  according  to 
petitioners.  To  be  considered  generally 
available  in  this  investigation,  they  must 
be  found  not  to  favor  the  textile  industry 
through  their  distribution.  Absent 
specific  information  demonstrating  their 
de  facto  general  availability,  these 
CEPROFIs  should  be  considered  to  be 
countervailable.  Finally,  petitioners 
argue  that  the  question  of  general 
availability  is  actually  beside  the  point 
because  CEPROFIs  are  linked  to 
exportations.  and  are  therefore 
countervailable  as  export  subsidies. 

DOC  Response:  We  agree  with 
petitioners  that  CEPROFIs  for  Category 
II  investments  are  countervailable,  and 
we  have  included  the  benefits  received 
under  this  type  of  CEPROFI  in  the 
calculation  of  the  countervailing  duty 
rate. 

With  respect  to  CEPROFIs  for 
Mexican-made  machinery  and 
equipment  and  for  antipollution 
equipment,  petitioners  have  not 
provided  any  new  information  that  the 
program  operates  de  facto  to  provide 
benefits  to  a  specific  industry  or  group 
of  industries.  The  Department  does  not 
re-examine  programs  that  have  been 
determined  not  to  be  countervailable  in 
prior  cases  unless  new  facts  are 
presented  indicating  some  change  that 
would  lead  to  a  finding  that  a  program  is 
countervailable. 

Petitioners  rest  their  argument  that  the 
CEPROFI  program  is  an  export  subsidy 
on  the  statement  by  the  Government  of 
Mexico,  in  its  supplemental 
questionnaire  response,  that  "the 


CEPROFI  Program  is  linked  to 
exportations."  The  government  of 
Mexico  has  subsequently  corrected  this 
erroneous  statement.  Their  statement 
should  have  read  "the  CEPROFI 
Program  is  not  linked  to  exportations. ' 
Based  on  our  experience  in  previous 
investigations  of  Mexican  exports,  we 
have  no  reason  to  believe  that  the 
original  response  was  anything  other 
than  a  typographical  or  clerical  error. 
We  have  never  uncovered  any  evidence 
that  the  CEPROFI  program  confers  an 
export  bounty  or  grant. 

Comment  7:  Petitioners  also  assert 
that  it  would  be  inappropriate  to  allow 
an  offset  for  the  4  percent  supervision 
fee  which  is  paid  in  order  to  receive 
CEPROFIs,  if  the  supervision  fee  is 
already  deducted  before  the  CEPROFIs 
are  issued. 

DOC  Position:  This  supervision  fee  is 
actually  paid  to  the  government  by  the 
companies  that  receive  CEPROFIs.  It  is 
not  deducted  from  the  value  of  the 
CEPROFIs  before  they  are  issued. 

We  have  recently  learned  that  the 
payment  of  this  supervision  fee  is 
required  in  4  installments  of  1  percent 
each,  at  six-month  intervals,  beginning  8 
months  after  the  issuance  of  each 
CEPROFI.  This  information  was 
gathered  during  verification  of  the 
countervailing  duty  investigation  of 
welded  carbon  steel  pipe  and  tube 
products  from  Mexico.  This  does  not 
alter  our  view  that  the  4  percent  fee  is 
an  allowable  offset.  However,  it  may 
result  in  an  adjustment  in  our 
calculation  of  CEPOFI  benefits.  For  the 
purpose  of  this  investigation,  we  have 
not  changed  the  procedure  for 
calculating  CEPROFI  benefits.  The  level 
of  gross  CEPROFI  benefits  received  is  so 
low  that  any  adjustment  would  have 
been  insignificant  and  would  have  no 
effect  on  the  countervailing  duty  rate. 

Comment  8:  Petitioners  argue  that 
only  firms  which  have  received  no 
benefits  whatsoever  and  whose 
questionnaire  responses  have  been 
verified  may  be  excluded  from  the 
countervailing  duty  order.  Firms  that 
have  received  any  benefits,  including 
benefits  at  a  level  the  Department 
considers  de  minimis,  should  not  be 
excluded. 

DOC  Position:  We  verified  all 
responses  from  firms  that  requested 
exclusion  at  the  offices  of  the  relevant 
ministries  of  the  government  of  Mexico. 
We  were  able  to  confirm  to  our 
satisfaction  that  each  of  these  firms 
received  no  benefits  above  de  minimis. 
In  addition,  we  verified  two  of  these 
responses  at  the  companies  themselves. 

Benefits  below  de  minimis  are  the 
functional  equivalent  of  no  benefits. 
Therefore,  the  Department  excludes 


companies  with  de  minimis  benefits  as 
well  as  those  firms  that  receive  no 
countervailable  benefits,  as  long  as  they 
submit  timely  exclusion  requests  and 
otherwise  cooperate  in  the  investigatory 
process.  Petitioners  have  given  no 
argument  justifying  a  departure  from 
this  general  rule.  Therefore,  we  have 
excluded  the  thirteen  firms  that 
complied  with  these  requirements. 

Comment:  Petitioners  contend  that 
certain  texfile  mill  product  companies 
under  investigation  use  a  preferential  11 
percent  accelerated  depreciation  rate  for 
machinery  and  equipment.  Petitioners 
argue  that  this  rate  confers  a  bounty  or 
grant  upon  the  textile  industry.  As  the 
basis  for  their  argument,  petitioners  cite 
a  tax  schedule  in  a  booklet  issued  by 
Price  Waterhouse,  "On  Doing  Business 
in  Mexico,"  On  page  190  of  the  booklet, 
the  different  depreciation  rates  are 
listed  for  various  industries  in  Mexico, 
As  stated  in  the  schedule,  these  rates 
are  the  maximum  annual  rates  of 
amortization  and  depreciation  for 
income  tax  purposes,  calculated  on  a 
straight-line  basis  only.  Petitioners  argue 
that  since  the  textile  industry  receives 
an  11  percent  rate  and  other  industries 
receive  different  (some  higher,  some 
lower)  rates,  the  textile  industry  is  given 
preferential  treatment. 

DOC  Position:  This  is  not  the  case. 
Various  industries  use  different  types  of 
machinery  and  equipment,  which  have 
different  life  expectancies.  The  Price 
Waterhouse  appendix  simply  states  the 
depreciation  rates  for  industries  in 
Mexico.  The  word  "accelerated"  does 
not  appear  in  this  appendix.  Up  until 
1981,  the  U.S.  Internal  Revenue  Code 
also  distinguished  between  industries 
and  set  depreciation  rates  accordingly. 
To  depreciate  machinery  and  equipment 
at  varying  rates  based  on  the  useful 
lives  of  that  machinery  and  equipment  is 
not  preferential. 

Based  on  the  foregoing,  we  determine 
that  the  Mexican  textile  industry  does 
not  receive  countervailable  benefits 
under  an  accelerated  depreciation 
program. 

Comment  10:  Petitioners  also  contend 
that  Fibras  Quimicas.  S.A.  depreciated 
machinery  and  equipment  according  to 
the  schedule  in  the  tax  law  which  is 
called  "priority  industries."  Petitioners 
argue  that  the  Department  should 
include  these  write-offs  in  the 
calculation  of  bounties  or  grants  in  the 
final  determination. 

DOC  Position:  The  tax  law  to  which 
petitioners  refer  is  an  amendment  to  the 
Mexican  Income  Tax  Law.  This 
Amendment  allows  companies  to 
depreciate  new  machinery  and 
equipment  acquired  between  August  1, 


1983,  and  December  31, 1983,  at  the  rate 
of  up  to  50  percent.  During  this  period, 
while  the  law  stated  that  the  50  percent 
depreciation  rate  was  available  to 
companies  in  a  "priority  zone"  the  text 
of  the  law  also  clearly  states  that 
priority  zones  included  all  of  the 
territories  and  all  industries  in  Mexico. 
We  verified  the  Fibras  Qumicas,  S.A. 
used  the  50  percent  accelerated 
depreciation  rate  for  new  machinery 
and  equipment  acquired  between 
August  1,  1983.  and  December  31,  1983. 
However,  because  the  law  defines 
"priority  zones"  to  be  all  the  territories 
in  Mexico,  we  determine  that,  for  the 
period  mentioned  above,  the  accelerated 
depreciation  rate  is  not  limited  to  an 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

Respondents'  Comments 

Comment  1:  Certain  respondents 
argue  that  the  FOMEX  program  is  not  a 
subsidy,  because  exports  which  receive 
FOMEX  export  loans  or  pre-export  loans 
do  not  actually  enjoy  any  benefit  or 
bonus  in  comparison  with  commercially 
available  loans.  With  regard  to  export 
loans,  exporter  must  assign  their  rights 
to  receive  dollars  to,  and  are  actually 
given  pesos  by  the  intermediary  banks 
at  the  controlled  exchange  rate,  which 
provides  significantly  less  pesos  per 
dollar  than  the  free  market  rate.  The 
result  is  that  the  government  of  Mexico 
actually  obtains  the  only  benefit 
attributable  to  these  loans— U.S.  dollars 
at  a  more  favorable  rate  of  exchange. 
With  regard  to  pre-export  loans,  these 
are  granted  only  on  the  basis  that  the 
borrower  is  eventually  going  to  export, 
and  when  he  does  must  exchange  the 
dollars  he  receives  for  pesos  at  the 
controlled  exchange  rate.  Again,  the 
government  benefits  from  the  granting  of 
pre-export  loans,  at  the  expense  of  the 
exporters. 

DOC  Position:  Section  771(6)  of  the 
Act  provides  for  three  types  of 
permissible  offsets  in  the  calculation  of 
a  net  subsidy.  The  Department  has 
consistently  interpreted  this  provision 
as  the  exclusive  source  of  permissible 
offsets.  Adjustments  which  do  not 
strictly  fit  the  descriptions  under  section 
771(6)  have  been  disallowed. 

The  Department  has  previously 
acknowledged  that  the  dual  exchange 
rate  system  in  Mexico  potentially  harms 
Mexican  exporters.  See  Portland 
Hydraulic  Cement  and  Clinker  from 
Mexico.  48  FR  43063  (1983).  Yet  this 
system  applies  to  practically  all 
exporters  in  Mexico  regardless  of 
whether  those  exporters  have  applied 
for  or  received  FOMEX  financing. 
Exchanging  dollars  at  the  controlled 
exchange  rate  is  a  condition  of 
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exporting,  rather  than  an  application 
fee,  deposit,  or  similar  payment  paid  in 
order  to  qualify  for,  or  to  receive,  the 
benefit  or  a  specific  subsidy  program. 
Therfore,  the  effects  of  the  dual 
exchange  system  have  not  been  taken 
into  account  in  the  calculation  of  the 
benefits  of  FOMEX  loans. 

With  regard  to  the  requirement  that 
exporters  must  assign  away  their  right 
to  receive  dollars  under  FOMEX  export 
loans,  respondents  have  not  submitted 
sufficient  information  that  would 
establish  that  this  is  indeed  the  current 
practice,  and  the  Department  is  not 
aware  of  any  such  requirement. 
Therefore,  we  do  not  address  the  effect, 
if  any,  such  assignment  might  have. 

Comment  2:  Respondents  allege  that 
the  Department's  method  of  calculating 
the  alleged  FOMEX  benefit  was  faulty 
because:  1)  the  devaluation  of  the  peso 
over  the  period  of  the  loan,  which  is 
mandated  by  the  government,  is  an 
"application  fee,  deposit  or  similar 
payment  made  in  order  to  qualify  for,  or 
to  receive"  the  benefit;  2)  the 
Department  did  not  take  into  account 
the  fact  that  interest  on  FOMEX  loans  is 
paid  up  front;  and  3)  the  Illustrative  List 
of  Export  Subsidies.  Annex  A  to  the 
GATT  Subsidies  Code,  states  in 
subparagraph  (K)  that  the  rates  against 
which  export  credits  are  to  be  measured 
are  the  rates  which  governments  must 
pay  in  order  to  obtain  the  funds 
employed  for  the  credits.  Therefore,  the 
Department  should  have  used  the  cost  of 
money  to  the  Mexican  government  as 
the  benchmark. 

DOC  Position:  We  disagree.  The 
progressive  devaluation  of  a  currency 
clearly  is  not  an  "application  fee. 
deposit,  or  similar  payment  made  in 
order  to  qualify  for.  or  receive" 
(emphasis  added)  a  benefit.  Rather,  it  is 
an  economy-wide  adjustment 
mechanism. 

Secondly,  because  the  Department 
used  a  nominal  FOMEX  interest  rate,  we 
used  a  nominal  benchmark  rate. 
Nominal  and  effective  interest  rates  are 
not  directly  comparable.  Thus,  to  use  a 
FOMEX  interest  rate  that  had  been 
partially  converted  to  an  effective  rate 
by  taking  into  account  that  the  interest 
was  paid  up  front  and  comparing  it  to  a 
nominal  benchmark  rate  would 
understate  the  bounty  or  grant. 

Thirdly,  while  the  rate  that  the 
respondents  cite  is  the  standard  for 
determining  a  GATT-inconsistent  export 
subsidy,  we  have  consistently 
determined  the  bounty  or  grant  of  a  loan 
by  determining  what  would  have  been 
the  alternative  commercial  financing  for 
loans  of  a  similar  duration  and  under 
similar  conditions,  We  believe  this  is  the 


accurate  measure  of  the  bounty  or  grant 
conferred  to  the  companies  investigated. 

Comment  3:  Respondents  contend  that 
there  were  errors  in  the  calculations  for 
FONEI.  FOGAIN,  and  CEPROFI 
benefits. 

DOE  Position:  We  agree.  The  errors  in 
the  calculations  of  the  benefit  under  the 
FONEI,  FOGAIN  and  CEPROH 
programs  have  been  corrected  for  this 
final  determination. 

Comment  4:  Respondents  contend  that 
the  Department  should  allocate  benefits 
over  the  period  for  which  the  loan  is 
outstanding,  not  on  a  full  one-year  basis. 

DOC  position:  We  agree.  For  purposes 
of  the  preliminary  determination,  DOC 
allocated  the  benefits  of  certain  long- 
term  loans  on  a  full  year  basis  because 
no  other  information  was  available.  For 
purposes  of  this  final  determination,  we 
have  allocated  the  benefits  over  the 
period  for  which  the  loan  is  outstanding. 

Comment  5:  Respondents  contend  that 
Commerce  should  take  into  account,  for 
duty  deposit  purposes,  the  April,  19&4, 
increase  in  the  FOMEX  interest  rates. 

DOC  Position:  We  attempt  to  take 
into  account  program-wide  changes  that 
occur  prior  to  our  preliminary 
determination  when  the  changes  can  be 
verified.  However,  for  certain  types  of 
programs  this  is  not  always  possible. 
The  effects  of  modifications  in 
short-term  loan  programs  are  not  easily 
quantified,  nor  do  they  occur 
immediately.  In  this  case,  the  verified 
companies  were  unable  to  provide 
sufficient  information  to  substantate  the 
claim  that  the  textile  mill  products 
companies  use  the  new  FOMEX  interest 
rates.  Thus,  we  used  the  interest  rates 
supplied  to  us  by  the  Mexican 
government  for  the  period  of 
investigation,  1983. 

Comment  6:  Respondents  contend  that 
the  Department  should  not  count  as 
countervailable  benefits  FOMEX  loans 
which  were  granted  on  shipments, 
originally  destined  for  the  United  States, 
that  were  embargoed  and  directly  sold 
in  Canada,  or  stored  in  customs 
warehouses  and  later  sold  in  Canada, 

DOC  Position:  We  agree.  We  have 
included  FOMEX  loans  only  on  exports 
that  actually  entered  the  United  States 
in  our  countervailing  duty  rate,  and  we 
verified  that  all  of  the  embargoed 
exports  were  actually  sold  in  Canada 
rather  than  the  United  States.  As  to 
petitioners'  counter-argument  that 
embargoes  are  often  circumvented  by 
transshipping  through  a  third  country, 
no  evidence  of  transshipping  has  been 
provided  or  discovered. 

Comment  7:  Respondents  contend  that 
the  Department  should  exclude  alleged  5 
percent  CEPROFI  benefits  givelf 
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acquisition  of  Mexican-made  machinery. 
In  addition,  where  CEPROFIs  greater 
than  5  percent  are  given  for  the 
acquisition  of  Mexican-made  machinery, 
the  amount  of  the  5  percent  non- 
countervailable  CEPROFI  should  be 
deducted  from  the  total  CEPROFI  before 
determining  the  bounty  or  grant. 

DOC  Position:  We  agree  Because  5 
percent  CEPROFI  benefits  for  the 
acquisition  of  Mexican-made  machinery 
and  equipment  are  provided  to  more 
than  a  specific  enterprise,  industry  or 
group  of  enterprises  or  industries,  and 
receipt  is  not  contingent  upon 
geographic  location  or  exportation,  we 
have  found  that  they  do  not  confer  a 
bounty  or  grant.  We  also  agree  with  the 
respondents'  second  point.  Because  the 
5  percent  CEPROFIs  are  not 
countervailable,  the  benefit  is  the 
difference  between  the  5  percent  rate 
and  the  rate  on  the  countervailable* 
CEPROFIs. 

Comment  8:  Respondents  agree  that 
the  Department  should  publish  a  two- 
tier  rate  for  the  Mexican  texitle  mill 
products  industry.  The  first  rate  would 
include  the  5  companies  receiving  the 
most  benefits  and  the  second  rate  would 
be  for  the  remaining  companies  which, 
according  to  respondents,  received  little 
or  no  benefits. 

DOC  Position:  Section  355.33  of  the 
Commerce  regulations  provides  that 
when  separate  enterprises  have 
received  materially  different  benefits, 
those  differences  shall  be  taken  into 
account  in  a  final  countervailing  duty 
determination.  In  light  of  the  fact  that 
the  country-wide  rate  is  only  3.7  percent, 
this  condition  is  not  satisfied,  so  we 
have  declined  to  create  a  two-tier  rate. 
However,  the  13  companies  which  made 
timely  requests  for  exclusion  and  were 
verified  as  receiving  no  benefits  above 
de  minimis  have  been  excluded. 

Verification:  In  accordance  with 
section  776(a)  of  the  Act,  we  verified  the 
data  used  in  making  our  final 
determination.  We  conducted  the 
verification  in  Mexico  from  January  8 
through  18, 1985.  We  verified  the 
responses  of  the  15  firms  upon  which  we 
based  the  countervailing  duty  rate  and 
the  13  firms  which  requested  exclusions 
at  the  offices  of  various  ministries  of  the 
government  of  Mexico.  We  also  visited 
seven  companies,  two  of  which  had 
requested  an  exclusion.  We  visited  an 
eighth  company,  Hilaturas  Lerma,  just  to 
verify  FOMEX  loans  on  shipments 
which  were  embargoed  in  the  United 
States,  because  FOMEX  officials  stated 
that  their  records  would  not  refiect  the 
effects  of  an  embargo  and  were 
therefore  incomplete  with  respect  to  this 
company. 
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Imports  of  the  subject  merchandise 
from  the  following  companies  are 
excluded  from  this  determination:  Fibras 
Quimicas.  S.A.,  Nylon  de  Mexico,  S.A., 
TEXEL.  S.A.,  de  C.V.,  Finofil,  S.A., 
Terza,  S.A.,  Lycratex,  S.A..  Continental 
de  Textiles,  S.A.,  Tejidos  Especiales 
Doble  Ancho,  S.A.,  Texanta.  S.A.  (Santa 
Clara,  Mexico),  Textiles  Miguel,  S.A., 
Filorama,  S.A.,  Redes,  S.A.,  and  Grupo 
Industrial  Interamericano,  S.A. 

Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  present  information  and 
written  views  in  accordance  with 
Commerce  regulations  (19  CFR 
355.34(a)).  We  conducted  a  hearing  on 
February  5, 1985.  Written  and  oral  views 


have  been  received  and  considered  in 
reaching  this  final  determination. 

Suspension  of  Liquidation 

The  suspension  of  liquidation  with 
regard  to  textile  mill  products,  ordered 
in  our  preliminary  affirmative 
determination,  shall  remain  in  effect 
until  further  notice.  The  estimated  net 
bounty  or  grant  for  duty  deposit 
purposes  is  3.7  percent  ad  valorem  for 
certain  textile  mill  products. 

In  accordance  with  section  706(a)(3) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  require  a  cash 
deposit  in  the  amount  indicated  above 
for  each  entry  of  the  subject 
merchandise  from  Mexico  which  is 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  assess  countervailing 
duties  in  accordance  with  sections 
706(a)(1)  and  751  of  the  Act. 
William  T.  Archey. 
Acting  Assistant  Secretary  for  Trade 
Administration. 


Appendix.— list  of  TSL'SA  Codes  Which  Covered  Mexico's  Exports  of  Certain  Textile  Mill 
Products  to  the  United  States  in  1983 


A.  Textile  Mill  Products 


Yams 


300.6020 
301.3000 
302.2026 
303.2040 
310.0114 
310.0249 
310.1109 
310.4050 
310.9120 


300.6024 
302.0024 
302.2028 
303.2042 
310.0130 
31O.02.'5O 
3101150 
310.5046 
310.9140 


300.6028 
302.1024 
302.3024 
307.6810 
310.0149 
310.0270 
310.1170 
310.5047 


301.0000 
302.1028 
302.3026 
3100106 
3100150 
310.0510 
3102150 
310.5049 


301.1000 
302.2020 
302.3028 
310.0109 
310.0206 
310.1015 
3104027 
310.6034 


301.2000 
302.2024 
302.4026 
310  0110 
310.0209 
310.1070 
3104047 
310.9000 


Cordage 
316.5800    316.7000    319.0300    319.0700 


316.3500 

320.0003 
320.0038 
320.0062 
320,0074 
320.1045 
321.1034 
322.1015 
322.1036 
322.1048 
322.1056 
322.1075 
322.1086 
322.1097 
322.4021 
322.4054 
322.4098 
322.8016 
322.9022 
322.9057 
322.9098 
324.2042 
324.2074 
324.8080 


Fabric 


320.0021 
320.0042 
320.0063 
320.0077 
320.1062 
321.1071 
322.1017 
322.1037 
322.1050 
322.1060 
322.1077 
322.1088 
322.2016 
322.4022 
322.4057 
322.5016 
322.8023 
322.9024 
322.9065 
324.2021 
324.2049 
324.2080 
324.8098 


320.0022 
320.0045 
320.0065 
320.0080 
320.1063 
322.0062 
322.1025 
322.1040 
322.1051 
322.1065 
322.1079 
322.1089 
322.2023 
322.4024 
322.4065 
322.5023 
322.8069 
322.9038 
322.9072 
324.2022 
324.2054 
324.2098 
325.1050 


320.0024 
320.0049 
32U.0066 
320.0098 
320.1071 
322.0063 
322.1029 
322.1041 
322.1052 
322.1068 
322.1081 
322.1090 
322.2069 
322.4038 
322.4072 
322.5026 
322.8073 
322.9042 
322.9074 
324.2024 
324.2057 
324.8065 
325.1051 


320.0031 
320.0054 
320.0071 
320.1002 
320.1077 
322.1006 
322.1030 
322.1045 
3221053 
322.1070 
322.1084 
322.1091 
322.2073 
322.4042 
322.4074 
322.5069 
322.9003 
322,9049 
322.9080 
324.2031 
324.2065 
324.8072 
325.1052 


320.0034 
320.0057 
320.0072 
320.1034 
321 .0077 
322.1010 
322.1034 
322.1047 
322.1055 
322.1071 
322.1085 
322.1095 
322.4003 
322.4049 
322.4080 
322.5073 
322.9021 
322.9054 
322.9094 
324.2038 
324.2072 
324.8074 
325.1085 
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Products  to  the  United  SUtes  in  1983 — Continued 


325.1089 
325.8031 
327.2042 
327.2074 
327.3024 
327.3065 
328.2038 
328.2072 
331.2024 
331.2057 
336.1540 
338.5009 
338.5031 
338.5064 


325.1091 
327.2021 
327.2049 
327.2080 
327.3038 
328.2003 
328.2042 
328.2074 
331.2031 
327.2065 
336.6251 
338.5010 
338.5036 
338.5065 


325.1095 
327.2022 
327.2054 
327.2098 
327.3042 
328.2031 
328.2049 
328.2080 
331.2038 
327.2072 
336.6253 
338.5013 
338.5041 
338.5069 


325.8021 
327.2024 
327.2057 
327.3003 
327.3049 
328.2021 
328.2054 
328.2098 
331.2042 
327.2074 
336.6257 
338.5021 
338.5045 
339.1000 


325.80Z2 
327.2031 
327.2065 
327.3021 
327.3054 
328.2022 
328.2057 
331.2021 
331.2049 
327.2080 
338.4004 
338.5024 
338.5046 


325.8024 

327.2038 
327.2072 
327.3022 
327.3057 
328.2024 
328.2065 
331.2022 
331.2054 
327.2098 
338.5007 
338.5030 
338.5049 


Special  Construction  Fabrics 


345.5053 
346.6050 
351.3000 
351.9060 
353.5052 
357.4500 
358.3500 


345.5055 
346.6065 
351.5010 
352.2060 
355.1600 
357.7010 
358.5040 


345.5057 
346.7000 
351.5060 
352.8010 
355.2500 
357.8060 
359,1010 


345.5073 
347.6040 
351.6010 
352.8060 
355.4530 
358.0290 
359  1030 


345.5075 
347.6800 
351.7060 
353.1000 
355.8100 
358.0690 


345  5077 
348.0065 
351,8060 
353,5012 
356.2510 
358.1400 


360.0600 
360.4835 
361.0530 
361.4800 
363.0515 
363.2575 
363.8506 
363.8555 
364.2500 
365.8400 
365.8880 
366.4700 
367.3424 


360.1515 
360.7000 
361.0540 
361.5420 
363.1020 
363.2580 
363.8509 
364.0500 
363.3000 
365.8610 
366.1820 
3665100 
367.3428 


Textiles  F 

360.2500 
360.7800 
361.2410 
361.5426 
363.1040 
363.2590 
363.8515 
364.1300 
365.5060 
365.8620 
366.2460 
366.7700 
367.6025 


umishings 

3604225 
360.7900 
361,4200 
361,5610 
363,2000 
363,4500 
363.8525 
364.1600 
365.7815 
365.8640 
3662480 
366  7925 
367.6440 


360  4335 
360.8300 
361,4500 

361  5650 
363.2562 
363.6030 
363.8545 
364.2000 
365.7825 
365.8660 
366  4200 
366.7930 
367.6080 


360,4825 
360.8400 
361  4600 
363,0510 
363.2564 
363,6540 
363,6550 
364.2300 
365.7865 
3f .5.8670 
366  4600 
366,8400 


For  the  woven  cotton  fabric  under 
investigation  the  U.S.  Dept.  of 
Commerce,  in  preparing  the  appendices 
for  these  investigations,  has  used  the 
U.S.  Import  Statistical  numbers  which 
closely  parallel  the  TSUSA  numbers.  For 
e.xample  U.S.  Import  Statistical  number 
320.0003  represents  TSUSA  number 
320.0103  through  320.0903  and  331.2098 
represents  TSUSA  numbers  331.2098 
through  331.2998.  The  fourth  and  fifth 
digits  of  these  TSUSA  numbers  are  the 
yarn  count  numbers. 
i™  Doc.  85-6058  Filed  3-15-85;  8:45  am) 
BILLING  CODE  3S10-DS-U 


Telecommunications  Equipment; 
Technical  Advisory  Committee;  Closed 
Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  April  2,  1985,  at 
9:30  a.m..  Herbert  C.  Hoover  Building, 
Room  3708, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  The 
Committee  advises  the  Office  of  Export 


Administration  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
telecommunications  equipment  or 
technology. 

The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

A  .Notice  of  Determination  to  close 
meetings  or  portions  of  meetmgs  of  the 
Committee  to  the  public  on  the  basis  of  5 
U.S.C.  552b(c)(l)  was  approved  on 
February'  6.  1984.  m  accordance  with  the 
Federal  Advisory  Committee  Act. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628. 
US,  Department  of  Commerce, 
telephone:  (202)  377-4217.  For  further 
information  contact  Mrs.  Margaret  A. 
Cornejo  (202)  377-5542. 


Dated:  Marclj  13,  1985. 
Milton  M.  BeiUs, 

Director.  Technical  Programs  Staff.  Off  tee  of 
Export  Admmtstration. 
[FR  Doc.  85-6445  Filed  3-15-85.  8:45  am] 
BtUJNO  CODC  U10-OT-M 


National  Technical  Information 
Service 

Government-Owned  invention^ 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  arc  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
i    for  U.S.  companies  and  may  also  be 
I    available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423,  Springfield, 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  ]  Campion, 

Office  of  Federal  Patent  Licensing,  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce. 

Department  of  Agriculture 

SN  6-411.196  (4.497,989) 
Spectrophotometric  Method  for 
Simultaneously  Analyzing  Protein 
and  Fat  Contents  in  Milk 
SN  6-646.730 

Improved  Transport  Carriage 
S.N  6-649.038 

Fabricated  Wood  Beam 
SN  6-650.462 

Process  for  Enhanced  Fermentation  of 
Xylose  to  Ethanol 
SN  6-650.587 
Improved  Locking  Balls  for  Logging 
Carriage 
SN  6-662.378 

De\ice  and  Method  for  Measuring  the 
Energy  Content  of  Hot  and  Humid 
Air  Streams 
S.N  6-662,284 

Diagnostic  Reagent  for  Swine 
Trichinosis 

Department  of  Health  and  Human 
Services 

SN  6-596.636  (4.497,730) 
Method  for  Obtaining  Periplasmic 
Proteins  from  Bacterial  Cells  Using 
Chloroform 
SN  6-680.992 
Method  for  Rapid  D.NA  Sequencing 
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Department  of  the  Air  Force 

SN  6-258,500  {4,487,476) 
Method  of  Multivariant  Intraclass 
Pattern  Recognition 
SN  6-308,972,(4,484,297) 
Variable  Data  Base  Generator 
Apparatus 
SN  8-324,346  (4,488,311) 
Optically  Pumped  Iodine 
Monofluoride  Laser 
SN  6-343,042  (4,495,502) 

Multiple  Loop  Sidelobe  Canceller 
SN  6-366,732  (4,495,466) 
Eddy  Current  Test  Probe  with 
Circumferential  Segments  and 
Method  of  Testing  Material 
Surrounding  Fastener  Holes 
SN  6-366,746  (4,489,289) 
Saw  Occillator  with  Digital 
Compensation  for  Temperature 
Related  Frequency  Changes 
SN  6-373,084  (4,495.501) 
Method  and  Means  for  Providing 
Frequency  Agile  Operation  of  MTI 
Radar 
SN  6-375,621  (4,483,006) 

Axial  Flow  Laser  Cavity 
SN  6-384,292  (4,484,332) 
Multiple  Double  Heferojunction 
Buried  Laser  Device 
SN  6-393,834  (4,484,722) 

Translating  Rudder  Pedal  System 
SN  6-398,132  (4,494,838) 

Retinal  Information  Mapping  System 
SN  6-417.726  (4,482.900) 
Deployable  Folded  Antenna 
Apparatus 
SN  6-^18,952  (4.482,112) 

Windblast  Arm  Protector  Assembly 
SN  6-422,430  (4,496,917) 
RF-Primed  High  Power  Halogen  Vial 
Apparatus 
SN  6-435,522  (4,494,827) 
Imaging  Apparatus  for  Transverse 
Electrode  Electro-Optic  Tunable 
Filter 
SN  6-437,655  (4.488,914) 

Process  for  the  Epitaxial  Deposition  of 
III-V  Compounds  Utilizing  a 
Continuous  In-Situ  Hydrogen 
Chloride  Etch 
SN  6-144.003  (4.491.8431 
Wide  Angle  Phased  Array  Dome  Lens 
Antenna  with  a  Reflection/ 
Transmission  Switch 
SN  6-445,639  (4,489,324) 
Low  Sidelobe  Phased  Array  Antenna 
System 
SN  6--145,646  (4,490,829) 
Detection  of  Angular  Modulatod 
Electromagnetic  Signals 
SN  6-445,887  (4,490,002) 
Releasable  Cable  Connector  Assem- 
bly for  Use  Between  a  Mobile  and 
Stationary  Object 
SN  6-152,604  (4,485,361) 
Pulse  Transformer  Package  for 

Impedance  Matching  A  Lasec  Diode 
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to  a  Transmission  Line 
SN  6--155.673  (4.483,198) 

Osteoclast  for  Whole  Bone  Testing 
SN  6-^61,424  (4,487,550) 

Cooled  Turbine  Blade  Tip  Closure 
SN  6-461,427  (4,489,322) 
Radar  Calibration  Using  Direct 
Measurement  Equipment  and 
Oblique  Photometry 
SN  6-465.213  (4,480.958) 

High  Pressure  Turbine  Rotor  Two- 
Piece  Blade  Retainer 
SN  6-^68.781  (4.487,640) 
Method  for  the  Preparation  of 
Epitaxial  Films  of  Mercury 
Cadmium  Telluride 
SN  6-469,176  (4,485,314) 
Power  Circuit  Utilizing  Self-Excited 
Hall  Effect  Switch  Means 
SN  6-^69.370  (4,481.707) 
Method  for  the  Fabrication  of 
Dielectric  Isolated  Junction  Field 
Effect  Transistor  and  PNP 
Transistor 
SN  6-^75,664  (4.488,713) 

Pneumatic  Clamping  Device 
SN  6-^84,329  (4,490,973) 
Flameholder  with  Integrated  Air 
Mixer 
SN  6-^93,387  (4.495.505) 
Printed  Circuit  Balun  with  a  Dipole 
Antenna 
SN  6-498.238  (4.482.259) 

Laser  Clock 
SN  6-498.335  (4.495.764) 

Integrated  Insulation  Wall  Assembly 
SN  6-502,771  (4,487.068) 
Method  and  Apparatus  for  Detecting 
Acoustic  Emissions  from  Metal 
Matrix  Wire 
SN  6-552,555  (4,495,782) 
Transmissive  Dewar  Cooling 
Chamber  for  Optically  Pumped 
Semiconductor  Ring  Lasers 
SN  6-574,433  (4,482,398) 
Method  for  Refining  Microstructures 
of  Cast  Titanium  Articles 
SN  6-643.203 

Tally  Cell  Circuit  1 
S.N  6-649.445  | 

Automated  Parfi Storage  and 

Retrieval  System  Positioning  Device 
and  Method 
SN  6-659,920 

High  Voltage  RF  Coaxial  Cable 
SN  6-679,333 
Double  Pinhole  Spatial  Phase 
Correlator  Apparatus 

Department  of  the  Anrty 

SN  6-488,249  (4,493.741) 

.^mine  Salts  as  Bonding  Agents 
SN  6-669.147 

Normal  Coordinate  Monolithic  Crystal 
Filter 
SN  6-677,274 

Freeze  Dried  Raw  Meats 
SN  6-690,358 

Stress  Compensated  Crystal  Device 


Department  of  the  Interior 

SN  6-168,815  (4,497,578) 
Machine  for  Mixing  and  Injecting 
Water  and  Grout  into  a  Roof  Bolt 
Hole 
SN  6-577,459  (4,498,928) 
Ductile  Duplex  Iron-Based  Alloy 
Containing  Aluminum 

|FR  Doc.  8,^-6345  Filed  3-15-85;  8:45  am] 
BILLING  CODC  ISKMM-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Medical  Research  and 
Development  Advisory  Committee, 
Partially  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
use  Appendix,  sections  1-15), 
announcement  is  made  of  the  following 
Subcommittee  meeting: 

Name  of  committee:  United  States 
Army  Medical  Research  and 
Development  Advisory  Committee, 
Subcommittee  on  Blood  Preservation 
and  Substitutes. 

Date  of  meeting:  12  April  1985. 

Time  and  place:  0900  hours.  Room 
AS3102.  Letterman  Army  Institute  of 
Research,  Presidio  of  San  Francisco.  CA. 

Proposed  agenda:  This  meeting  will  be 
open  to  the  public  from  0900  to  1100 
hours  on  12  April  for  the  administrative 
review  and  discussion  of  the  scientific 
research  program  of  the  Letterman 
Army  Institute  of  Research.  Attendance 
by  the  public  at  open  sessions  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  sot 
forth  in  section  552b(c)(6).  US  Code. 
Title  5  and  sections  1-15  of  Appendix, 
the  meeting  will  be  closed  to  the  public 
from  1110-1715  hours  on  12  April  for  the 
review,  discussion  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  US  Army  Medical 
Research  and  Development  Command, 
including  consideration  of  personnel 
qualifications,  and  performance,  the 
competence  of  individual  investigators, 
medical  files  of  individual  research 
subjects,  and  similar  items,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mr.  R.  A.  McHenry,  Research  Contract 
Management,  Letterman  Army  Institute 
of  Research.  Presidio  of  San  Francisco. 
CA  94129-6800  (415/561-4367)  will 
furnish  summary  minutes,  roster  of 
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Subcommittee  members  and  substantive 
program  information. 
Philip  Z.  Sobocinski. 

Colonel.  MSC.  Deputy  Commander  for 
Science  fr  Technology. 

[FR  Doc.  85-«281  Filed  3-15-85;  8:45  am] 

BILLING  CODE  3710-92-M 


Intent  To  Grant  a  Limited  Exclusive 
Patent  License  to  Biosearch  Medical 
Products  Inc. 

Pursuant  to  the  provisions  of  the 
General  Services  Administration's 
licensing  regulations,  the  Department  of 
the  Army  announces  its  intention  to 
grant  Biosearch  Medical  Products  Inc.,  a 
corporation  of  the  State  of  New  Jersey,  a 
limited  exclusive  license  under  U.S. 
Patent  Application  Serial  No.  657,438, 
filed  October  3,  1984,  entitled 
"Electrolytic  Pressure  Transduction 
System",  by  Gordon  H.  Bryant. 

This  license  will  be  granted  unless 
compelling  reasons  for  not  granting  such 
a  license  are  received  by  the  Chief, 
Patents,  Copyrights,  and  Trademarks 
Division,  U.S.  Army  Legal  Services 
Agency,  5611  Columbia  Pike.  Falls 
Church.  VA  22041-5013  within  60  days 
of  this  notice. 

For  further  information  concerning 
this  notice,  contact:  Lieutenant  Colonel 
Francis  A.  Cooch.  USALSA  (JALS-PC). 
Nassif  Bldg.— Room  332A,  Falls  Church. 
VA  22041-5013,  Telephone  No.  (Area 
Code  202)  756-2435. 
|ohn  O.  Roach  II. 

Army  Liaison  Officer  with  the  Federal 
Register. 

|FR  Doc.  85-6282  Filed  3-15-85;  8:45  am) 
BILLING  CODE  371(M)»-M 


Corps  of  Engineers;  Department  of 
the  Army 

Intent  to  Prepare  Draft  Environmental 
impact  Statement 

agency:  Department  of  Defense,  U.S. 
Army  Corps  of  Engineers,  St.  Louis 
District. 

ACTION:  Notice  of  Intent  to  prepare  a 
Draft  Supplement  No.  1  to  the  1975 
Environmental  Impact  Statement  titled. 
"Operation  and  Maintenance  Pools  24, 
25  and  26  Mississippi  and  Illinois 
Rivers."  This  environmental  impact 
statement  will  address  resource 
conflicts  associated  with  the  potential 
for  increased  fleeting  along  that  portion 
of  Pool  26  extending  along  on  the 
Mississippi  River  between  L&D  23  and 
L&D  26,  and  along  the  Illinois  River 
between  River  Miles  0.0  to  5.0. 


SUMMARY: 

1.  Proposed  Action  The  proposed 
action,  referred  to  as  the  "Pool  26 
Shoreline  Management  Investigation",  is 
part  of  an  effort  to  develop  and 
implement  a  balanced  management  plan 
to  minimize  potential  resource  conflicts 
associated  with  future  fleeting. 

2.  Alternatives.  Alternative 
management  plans  will  be  evaluated 
and  from  these,  a  proposed  plan  will  be 
selected.  The  preliminary  objectives  in 
developing  the  plans  are  to; 

a.  Include  consideration  of  all 
involved  interests  on  Pool  26. 
•  b.  Improve  the  level  of  pre-application 
information  available  to  the  potential 
permit  applicant. 

c.  Reduce  the  time  required  for 
processing  a  fleeting  permit  application 
in  Pool  26. 

d.  Reduce  levels  of  existing 
controversy  and  minimize  future 
conflicts. 

3.  Scoping.  It  is  clear  to  the  District 
that  increasing  demands  for  the  limited 
water  surface  area  in  Pool  26  at  Alton, 
Illinois,  are  presently  causing  conflicts 
between  various  resource  interests.  It  is 
the  District's  conclusion  that  a  multiple 
resource  management  approach  is 
needed. 

Accordingly,  the  investigation's 
scoping  activities  are  directed  toward 
(1)  identification  and  mapping  of  areas 
of  significant  resources,  (2) 
identification  and  mapping  of  resource 
sensitivity  to  barge  fleeting,  (3) 
identifying  resource  conflicts,  (4) 
attempting  to  resolve  those  resource 
conflicts. 

Consideration  will  be  given  to  the 
views  of  Federal  and  state  agencies, 
industry,  resource  interest  groups,  and 
the  general  public.  To  facilitate  the 
scoping  process,  numerous  interagency 
coordination  meetings  have  been  and 
will  be  conducted.  This  investigation 
was  initiated  with  a  public  meeting  held 
in  St.  Louis.  Missouri  on  August  28.  1984 
In  addition,  two  public  involvement 
sessions  were  held  in  Alton,  Illinois 
(October  18,  1984  and  .November  8. 
1984).  A  final  public  meeting  will  be  held 
in  conjunction  with  the  normal  45-day 
review  period  for  the  Draft 
Supplemental  Environmental  Impact 
Statement. 

The  DSEIS  will  be  mailed  out  in  April 
1985. 

Address  for  further  infor^iation:  U.S. 
Army  Corps  of  Engineers, 
Environmental  Analysis  Branch,  ATTN: 
Mr.  Owen  Dutt,  210  'tucker  Boulevard. 
North,  St.  Louis  Missouri  63101. 
Commercial  phone:  (314)  263-5711;  FTS 
273-5711. 


Dated  March  11,  1985. 

Gar>  D.  Beech. 

Colonel.  Corps  of  Engineers.  District 
Engineer 

[FR  Doc  85-6420  Filed  3-15-85:  8:45  am] 

BILUNC  CODE  3710-OS-M 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Flood  Protection  In  the 
Ecorse  Creek  Drainage  Basin,  Wayne 
County,  Ml 

Proposed  .Actions: 

The  purpose  of  this  study,  which  is 
being  conducted  under  the  River  and 
Habor  Act  of  1966  (Pub.  L.  89-789 
approved  7  November  1966).  section  102. 
is  to  determine  a  plan  which  best 
resolves  the  flooding  problems  in  the 
Ecorse  Creek  Drainage  Basin,  Wayne 
County,  Michigan.  The  DetroU  District, 
in  the  reconnaissance  study  phase  of  the 
project,  considered  one  non-structural 
basin  management  alternative  and 
eleven  structural  alternatives.  These 
alternatives  have  been  reduced  to  the 
non-structural  basin  management  and 
three  structural  alternatives  for  detailed 
feasibility  studies  and  Environmental 
Impact  Statement  preparation. 

Alternatives: 

The  non-structural  basin  management 
alternative,  currently  under 
consideration  for  flood  control 
protection  in  the  Ecorse  Creek  Drainage 
Basin,  consists  of  several  component 
items  which  could  be  used  to 
supplement  the  proposed  structural 
solutions  to  achieve  an  acceptable  level 
of  flood  protection.  The  extent  of 
development  and  nature  of  flooding  that 
exists  within  the  basin  realistically 
precludes  the  non-structural  approach  in 
Itself  as  an  alternative  that  could  stand 
alone  as  a  complete  solution  to  the  flood 
problem.  These  items  could  include.  (1) 
Relocation  of  residential  structures,  (2) 
raising  first  floor  and  relocation  of 
basement  mechanical  equipment  of 
residential  structures,  and  (3)  a  flood 
w-arning  system.  However,  the  level  of 
detail  in  the  analysis  of  these 
alternatives  will  remain  low. 

Three  structural  alternatives  and  the 
No  Action  alternative  will  be  addressed 
in  detail  in  the  Draft  Environmental 
Impact  Statement: 

(1)  Detention  Basins  This  alternative 
includes  the  construction  of  six  (6) 
detention  basins.  During  flood  events 
water  in  excess  of  bank  flow  capacity 
would  be  diverted  into  detention  basins 
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and  later  returned  to  streams  after  the 
flood  threat  would  subside. 

(2)  Earth  Open  Channel  Modifications. 
This  alternative  involves  channel 
modifications  of  Ecorse  Creek  in  the 
form  of  widening  and  deepening  as  well 
as  clearing  and  snagging  operations 
along  twenty  (20)  miles  of  stream. 

(3)  Paved  Open  Channel 
Modifications.  This  alternative  would 
involve  the  same  stream  reaches  as  the 
Earth  Open  Modification  Alternative. 
However,  less  excavating  would  be 
required  because  channel  widths  would 
be  narrower. 

(4)  No  Action.  This  alternative  is  the 
without-plan  condition  which  is  the 
most  probable  future  expected  to  prevail 
if  no  plan  (non-structural  or  structural) 
is  implemented. 

Scopins  Process. 

a.  Public  Involvement — An  initial 
public  meeting  was  held  on  January  28. 
1982  at  Kennedy  High  School  in  the  City 
of  Taylor.  The  purpose  of  that  meeting 
was  to  afford  an  opportunity  to  all 
parties  to  express  their  views 
concerning  the  need  for  flood  protection 
in  the  Ecorse  Creek  Drainage  Basin. 
Public  meetings,  interim  workshops,  and 
informal  planning  meetings  have  and 
will  continue  to  be  held  throughout  the 
study  process  to  insure  complete 
!;onsideration  of  public  interests. 

b.  Significant  issues  to  be  addressed 
in  the  EIS  are:  (1)  Water  quality  impacts 
to  both  Ecorse  Creek  and  the  Detroit 
River  that  would  result  as  a 
consequence  of  the  proposed  flood 
control  alternatives. 

(2)  Potential  sediment  contamination, 
volume  of  s'ediment  to  be  disposed, 
method  of  sediment  disposal  and 
location  of  disposal  sites. 

(3)  Impacts  of  vegetation  losses  on 
water  quality,  erosion,  wildlife  and  local 
composition. 

(4)  Nature  of  soil  to  be  excavated  from 
detention  basin  sites,  the  method  of 
disposal  and  location  of  disposal  sites. 

c.  Other  Environmental  Review  and 
Consultation  Requirements — This 
project  will  be  reviewed  for  compliance 
with  the  following:  The  Fish  and 
Wildlife  Act  of  1956:  Fish  and  Wildlife 
Coordination  Act  of  1958;  National 
Historic  Preservation  Act  of  1968; 
National  Environmental  Policy  Act  of 
1969;  Endangered  Species  Act  of  1973; 
Water  Resources  Development  Act  of 
1976;  Executive  Order  11990.  Wetlands 
Protection,  May  1977;  Executive  Order 
11988.  Floodplain  Management.  May 
1977;  Clean  Air  Act  of  1977;  Clean 
Water  Act  of  1977;  Corps  of  Engineers. 
Department  of  the  Armv,  33  CFR,  Part 


230.  Environmental  Quality;  Corps  of 
Engineers,  Department  of  the  Army, 
Policy  and  Procedure  for  Implementing 
NEPA  (ER  200-2-2). 

Estimated  Date  of  Environmental 
Impact  Statement  Release:  It  is 
anticipated  that  the  Draft  Environmental 
Impact  Statement  will  be  available  to 
the  public  in  July  1988. 

ADDRESS:  Questions  about  the 
proposed  action  and  Environmental 
Impact  Statement  can  be  answered  by 
Mr.  Ross  Lunette,  Environmental 
Analysis  Branch.  US,  Army  Corps  of 
Engineers.  Box  1027,  Detroit.  Michigan 
48231. 
Raymond  T.  Beurket,  Jr., 

Colonel.  Corps  of  Engineers  District  Engineer. 
(PR  Doc.  85-6358  Filed  3-15-85:  8:45  am] 
BILUNG  CODE  3710-92-M 


Departent  of  the  Navy 

Chief  of  Naval  Operations,  Executive 
Panel  Advisory  Committee,  Personal 
Excellence  and  National  Security  Task 
Force;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App,).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Personal  Excellence  and  National 
Security  Task  Force  will  meet  April  4-5, 
1985,  from  9  a.m.  to  5  p.m.  each  day,  at 
2000  North  Beauregard  Street, 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
examine  Navy  personnel  policies  and 
programs.  The  entire  agenda  for  the 
meeting  will  consist  of  discussions  of 
key  issues  regarding  future  U.S.  and 
Soviet  naval  manpower  requirements, 
the  national  security  implications  of  the 
dwindling  quantity  of  quality  youth  in 
the  US,  and  related  intelligence.  These 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is.  in 
fact,  properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Thomas 
E.  Arnold,  Executive  Secretary  of  the 


CNO  Executive  Panel  Advisory 
Committee,  2000  North  Beauregard 
Street,  Room  392.  Alexandria.  Virginia 
22311.  Phone  (703)  756-1205, 

Dated;  March  13,  1985. 
William  F.  Roos.  |r.. 

Lieutenant,  JAGC.  U.S.  N'aval  Reserve  Federal 

Register  Liaison  Officer. 

[PR  Doc.  85-6348  Filed  3-15-85:  8:45  am) 

BILUNG  C00£  M10-AE-4I 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  David  W.  Taylor  Naval  Ship 
Research  and  Development  Center 
(DTNSRDC)  Review  Team  of  the  Naval 
Research  Advisory  Committee  Panel  on 
Laboratory  Oversight  will  meet  on  April 
2-3, 1985,  at  the  David  W,  Taylor  Naval 
Ship  Research  and  Development  Center, 
Carderock.  Maryland.  The  first  session 
of  the  meeting  will  commence  at  8:00 
A.M.  and  terminate  at  4:30  P.M.  on  April 
2.  The  second  session  will  commence  at 
8:30  A.M.  and  terminate  at  4:30  P.M.  on 
April  3,  1985.  All  sessions  of  the  meeting 
will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
examine  the  scientific,  technical,  and 
engineering  health  of  DTNSRDC.  The 
entire  meeting  will  consist  of  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  theywill  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  M.  B. 
Kelley.  U.S.  Navy,  Office  of  Naval 
Research  (Code  lOON).  800  North  Qunicy 
Street,  Ariington.  VA  22217-5000, 
Telephone  number  (202)  696-4870. 

Dated:  March  13,  1985. 
William  F.  Roos,  Jr., 

Lieutenant.  /ACC,  U.S.  Naval  Reserve, 
Federal  Register  Liaison  Officer 
|FR  Doc.  85-6349  Filed  3-15-85;  8:45  amj 
BILLING  CODE  3<10-AE-W 
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DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Indian 
Education;  Closed  Meeting 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  closed  meeting  of  the 
National  Advisory  Council  on  Indian 
Education.  This  notice  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

dates:  April  2^,  1985,  9:00  A.M.  until 
conclusion  of  business  each  day. 
ADDRESS:  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  Room  2177, 
Washington.  D.C.  20202  (202/732-1887). 
FOR  FURTHER  INFORMATION  CONTACT: 
Lincoln  C.  White,  E.xecutive  Director. 
National  Advisory  Council  on  Indian 
Education,  Pennsylvania  Building,  Suite 
326,  425  13th  Street,  NW.,  Washington. 
D.C.  20004  (202)/376-88fl2). 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Eduction  is  established  under  section 
442  of  the  Indian  Education  Act  (20 
U.S.C.  1221g).  The  Council  is  established 
to  assist  the  Secretary  in  carrying  out 
responsibilities  under  section  441(a)  of 
the  Indian  Education  Act  (Title  IV  of 
Pub.  L.  92-318),  through  advising 
Congress,  the  Secretary  of  Education, 
the  Under  Secretary  of  Education  and 
the  Assistant  Secretary  of  Elementary 
and  Secondary  Education  with  regard  to 
education  programs  benefiting  Indian 
children  and  adults. 

The  closed  meeting  will  start  at 
approximately  9:00  A.M.,  and  will  end  at 
the  conclusion  of  business  each  day, 
approximately  5:00  P.M.  The  Council 
will  be  reviewing  applications  submitted 
under  the  Planning,  Pilot  and 
Demonstration  Projects  and  Education 
Personnel  Development  (sections  1005 
and  422)  authorized  by  Part  B  of  the 
Indian  Education  Act.  And,  for  the 
purpose  of  reviewing  applications 
submitted  under  the  Indian  Controlled 
Schools  authorized  by  Part  A  of  the 
Indian  Education  Act.  The  reviewing  of 
applications  must  be  held  in  the  highest 
confidence  until  the  announcement  is 
released  by  the  proper  authorities  as  to 
which  projects  will  be  funded.  The 
premature  disclosure  of  information 
discussed  during  the  review  process  is 
likely  to  significantly  frustrate 
implementation  of  agency  action. 
Financial  information  which  is 
privileged  or  confidential  contained  in 
and  related  to  these  proposals  will  be 
discussed  at  the  review  session. 


Discussions  will  touch  upon  matters  that 
would  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such  matters 
are  protected  by  exemptions  (9),  (4)  and 
(6)  of  section  552b(c)  of  Title  5  U.S.C. 
The  agenda  includes  reviewing  of 
applications  submitted  under  the 
Planning,  Pilot  and  Demonstration 
Projects  and  Education  Personnel 
Development  (sections  1005  and  422) 
authorized  by  Part  B  of  the  Indian 
Education  Act,  reviewing  of  applications 
submitted  under  the  Indian  Controlled 
Schools  authorized  by  Part  A  of  the 
Indian  Education  Act,  and  making 
recommendations  to  the  Secretary  of 
Education  with  respect  to  their 
approval,  as  authorized  under  section 
442(b)(2)  of  the  Act. 

A  summary  of  the  activities  of  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

Dated:  March  6,  1985.  Signed  at 
Washington,  D.C. 
Lincoln  C.  White, 

Executive  Director.  National  Advisory 
Council  on  Indian  Education. 
|FR  Doc.  8,'>-6432  Filed  3-15-85;  8:45  am| 
BILLIMG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

(ERA  Docket  No.  85-05^NG] 

Gzar  Resources  Inc.;  Application  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  application  for 
authorization  to  import  natural  gas  from 
Canada, 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  February  25,  1985,  of  an  application 
filed  by  Czar  Resources  Inc.  (Czar  Inc.) 
to  import  on  a  best  efforts,  interruptible 
basis,  up  to  63,000  Mcf  per  day  of 
Canadian  natural  gas  from  Czar 
Resources  Ltd  (Czar  Ltd.)  for  resale  to 
Mobil  Oil  Corporation  (Mobil).  The 
maximum  volume  sought  to  be  imported 
is  4.6  Bcf  over  a  period  of  two  years 
beginning  on  the  date  of  first  delivery. 
During  the  initial  six-month  term  the 


price  of  the  gas  at  the  international 
border  would  be  S2.94  (U.S.)  per  MMBtu: 
S3.70  (U.S.)  delivered  to  .Mobil. 
Thereafter,  pricing  adjustments  may  be 
made  semi-annually  to  reflect  prevailing 
market  conditions. 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act.  Protests  or  petitions  to 
intervene  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  to  intervene,  as  applicable,  and 
written  comments  are  to  be  filed  no  later 
than  4  30  p.m.,  .^pril  17,  198.S 

FOR  FURTHER  INFORMATION  CONTACT; 

P.  J.  Fleming  (Natural  Ghs  D.v  :S,ur. 
Office  of  Fuels  Programs).  Economic 
Regulatory  Administration,  Forrestai 
Building,  Room  GA-007, 1000 
Independence  Avenue,  SW., 
Washington,  DC.  20585,  (202)  252- 
4819. 

Diane  ).  Stubbs  (Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing).  Forrestai  Building.  Room  6E- 
042,  -[(MO  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252- 
6667 

SUPPLEMENTARY  INFORMATION:  On 

February  25,  1985,  Czar  Inc.  filed  an 
application  to  import  from  Czar  Ltd.  on 
an  interruptible.  best  efforts  basis,  up  to 
63,000  Mcf  per  day  of  Canadian  natural 
gas  for  resale  to  .Mobil.  Czar  Inc.  is  a 
wholly  owned  U.S.  subsidiary  of  Czar 
Ltd,,  a  Canadian  based  natural  gas 
producer.  The  miaximum  volume  sought 
to  be  imported  is  4  6  Bcf  over  a  period  of 
two  years  beginning  on  the  date  of  first 
delivery.  Following  the  initial  two-year 
term,  the  arrangement  is  to  continue  on 
a  month-to-month  basis  until  terminated 
by  any  party  or  until  a  maximum  of  4.6 
Bcf  of  gas  has  been  delivered,  whichever 
occurs  first.  The  imported  gas  is 
intended  to  displace  .No.  6  fuel  oil  used 
at  Mobil's  Ferndale,  Washington, 
petroleum  refinery. 

The  gas  would  be  purchased  under  an 
agreement  entered  into  February  15, 
1985.  by  the  three  companies.  The 
agreement  specifies  that  it  would  enter 
the  U.S.  at  a  point  near  Sumas, 
Washington.  b>  means  of  existing 
pipeline  facilities  owned  and  operated 
by  Northwest  Pipeline  Corporation 
(Northwest).  Northwest  would  then 
transport  the  gas  to  the  facilities  of 
Cascade  .Natural  Gas  Corporation, 
which  would  complete  ultimate  delivery 
to  the  Ferndale  refinery.  At  this  time,  no 
final  transportation  agreements  have 
been  reached  by  the  parties. 

The  sales  contract  provides  that, 
during  the  first  six  months,  the  price 
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Czar  Inc.  would  pay  Czar  Ltd.  for  the 
gas  is  $2.94  (U.S.)  per  MMBtu.The 
delivered  cost  to  Mobil  during  that 
period  would  be  $3.70  (U.S.)  per  MMBtu. 
Thereafter,  price  redeterminations  may 
be  made  semi-annually,  subject  to 
mutual  agreement,  to  reflect  prevailing 
market  conditions.  Any  party  may 
terminate  the  arrangement  if  agreement 
on  an  acceptable  import  or  delivered 
price  cannot  be  reached.  In  the  absence 
of  a  minimum  purchase  obligation  or 
take-or-pay  requirement,  Mobil  has 
agreed  that  all  of  the  natural  gas  needed 
for  fuel  oil  displacement  at  its  refinery 
would  be  supplied  by  Czar  Ltd., 
provided  the  volumes  requested  can  be 
delivered  and  the  price  is  competitive. 
Under  the  contract  Mobil  is  entitled  to 
determine,  at  its  sole  discretion,  the 
amount  of  gas  required  daily  for  its 
refinery  on  the  basis  of  operating, 
economic,  or  any  other  consideration. 

In  support  of  the  application,  Czar  Inc. 
asserts  that  the  imported  gas  would 
provide  Mobil  with  a  cost-effective 
means  of  improving  refinery  operating 
economics  because  it  represents  a 
significant  saving  over  Mobil's  present 
cost  for  No.  6  fuel  oil  of  approximately 
$3.88  (U.S.)  per  MMBtu.  According  to  the 
applicant,  the  import  is  in  the  public 
interest  because  it  would  (1)  provide  an 
environmental  advantage  compared  to 
burning  fuel  oil;  (2)  reduce  or  eliminate 
Mobil's  requirement  for  fuel  oil,  thus 
freeing  that  oil  for  use  by  other  domestic 
purchasers;  (3)  reduce  reliance  on 
imported  foreign  crude  oil;  (4)  serve  an 
incremental  market  which  the  existing 
transmission  and  distribution  systems 
have  not  been  able  to  serve  under 
similar  competitive  conditions;  and  (5) 
increase  revenues  for  the  transporting 
pipelines  which  will  benefit  their 
residential  and  industrial  customers. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention.  The  filing  of  a 
protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  by 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  procedural  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 


must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
Natural  Gas  Division,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  Room  GA-033,  RG-43, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC.  20585. 
They  must  be  filed  no  later  than  4:30 
p.m.,  April  17,  1985. 

A  decisional  record  on  the  application 
will  be  developed  through  responses  to 
this  notice  by  parties,  including  the 
parties'  written  comments  and  replies 
thereto.  Additional  procedures  will  be 
used  as  necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues. 

A  party  seeking  intervention  may 
request  that  additional  procedures  be 
provided,  such  as  additional  written 
comments,  an  oral  presentation,  a 
conference,  or  a  trial-type  hearing.  Any 
request  to  file  additional  written 
comments  should  explain  why  they  are 
necessary.  Any  request  for  an  oral 
presentation  should  identify  the 
substantial  question  of  fact,  law,  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts.  | 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Czar  Incs  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-033-B,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

ls.sued  in  Washingtoa  D.C.,  on  March  6, 
1985. 

James  W.  Workman,     I 

Director.  Office  of  Fuels  Programs  Economic 
Regulatory  Administration. 

[PR  Doc.  85-6442  Filed  3-15-85;  8:45  am] 
nU-ING  CODE  S4SO-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  GP8S-16-000;  J.D.  No. 
8510119] 

Conoco,  Inc.;  Protest  to  Negative  Welt 
Determination 

March  11, 1985. 

On  February  5, 1985,  Conoco,  Inc. 
(Conoco)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
protest  against  the  negative 
determination  under  section  102(d) 
Natural  Gas  Policy  Act  of  1978  (NGPA)* 
issued  by  the  Mineral  Management 
Service  (MMS),  Metairie,  Louisiana  on 
Grand  Isle  Block  41  E-10  Sidetrack  No.  1 
well.  The  negative  determination  was 
made  by  MMS  on  December  24, 1984, 
and  received  by  the  Commission  on 
December  28. 1984.« 

Conoco  states  that  the  negative 
determination  issued  by  the  MMS  in  the 
instant  proceeding  is  (1)  not  supported 
by  substantial  evidence  and  (2)  contrary 
to  the  intent  of  the  laws  and  regulations 
governing  new  reservoirs  on  old  OCS 
leases  under  NGPA  section  102(d). 
Conoco  contends  the  determination  was 
based  exclusively  on  a  single  1909  log 
indicating  the  well  penetrating  the 
subject  reservoir  was  commercially 
producible  and  that  this  log  was 
inconsistent  with  the  remaining  well 
data  available  at  the  time,  all  of  which 
indicated  that  the  reservoir  was  not 
commercially  producible.  The  effect  of 
the  MMS's  negative  determination  is  to 
limit  the  price  that  Conoco  can  lawfully 
charge  for  gas  produced  from  the  subject 
well  to  the  maximum  price  under  section 
104  of  the  NGPA  rather  than  the  higher 
section  102  price. 

Any  person  who  desires  to  be  heard 
or  to  make  any  response  to  this  protest 
should  file,  within  30  days  after  this 
notice  is  published  in  the  Federal 
Register,  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  KE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
Rules  211  or  214  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
protests  filed  will  be  considered,  but 
will  not  make  the  protestants  parties  to 
the  proceeding. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-6286  Filed  3-15-85;  8:45  am] 

BILUNG  COOE  «717-01-M 


'  15  U.S.C.  3301-3432  (1982). 
'  Notice  of  receipt  of  the  negHtive  determination 
was  issued  by  the  Commission  on  January  16. 1985. 
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(Docket  No.  SA85- 14-000] 

G.E.C.  Oil  and  Gas  Operations;  Petition 
for  Adjustment  Relief  From  Refund 
Oblifiation 

Issued:  March  12. 1985. 

On  November  5, 1984,  G.E.C.  Oil  and 
Gas  Operations  (GEC),  7001  Fruitvale 
Extension,  Bakersfield,  California  93308, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  petition  for 
relief  from  Order  Nos.  399  and  399-A  ' 
under  section  502(c)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  and  the 
Commission's  Rules  of  Practice  and 
Procedure.^ 

GEC  sells  certain  gas  from  the  Semi- 
Tropic  Field,  located  in  Kern  County, 
California,  to  the  Pacific  Lighting  Gas 
Supply  Company  (Pacific  Lighting). 
Pacific  Lighting  has  informed  GEC  that 
under  the  subject  gas  purchase  contract. 
GEC  owes  $14.197. 25  plus  S2.556.39  in 
interest  for  overcollections  resulting 
from  Btu  measurement  adjustment 
during  the  period  of  December  1978 
through  January  of  :984,=' 

GEC  is  seeking  a  hardship  adjustment 
relieving  it  from  collecting  amounts  from 
royalty  owners  owing  amounts  of  $200 
or  less.  GEC  informs  us  that  if  it  were 
relieved  from  collecting  such  amounts,  a 
balance  of  $12,222.38  would  remain. 
GEC  states  that  of  this  amount,  76.1% 
represents  amounts  owed  by  it  and  the 
other  working  interest  owners,  and  the 
remainder  represents  amounts  owed  by 
royalty  owners.  The  majority  of  the 
royalty  owners  owe  amounts  of  $100  or 
less.  GEC  states  that  repayment  of  such 
amounts  would  impose  a  hardship  on 
such  royalty  owners. 

Any  person  desiring  to  participate  in 
this  adjustment  proceeding  shall  file  a 
motion  to  intervene  in  accordance  with 
Rule  1105  of  the  Commission's  Rules  of 
Practice  and  Procedure,  All  motions  to 


'  Order  No  399  Docket  No»  RM84-6-000.  R.M84- 
B-001  and  RM84-6-002,  28  FERC  1  61.37S 
(September  30. 19(«)  and  Order  No  399-A.  Docket 
Nos.  R.M84-6-00;i  through  014.  29  VERC  \  m.Z.'A, 
(November  20.  1984).  These  orders  implerr.pnt  the 
Court's  decision  in  Intersfr.te  \alurol  Gas 
Association  of  America  v.  Fedeml  Energy 
Regulatory  Commission.  716  F.2d  1  (D.C.  Cir  1983.) 
cert,  denied.  104  S.Ct.  1616  (1984)  (lNGi\A). 

»  18  C.F.R.  3a5.1101- 1117  (1983). 

'  This  refund  is  owed  as  a  resuM  of  the  l.NGAA 
decision.  In  INGAA.  the  Court  concluded  that 
charges  for  gas  must  be  determined  by 
measurement  of  Btu's  under  wet  conditions  rather 
than  the  "as  delivered   basis  as  promulgated  by  the 
Commission.  See  Order  93-A,  Order  Denying 
Rehearing  and  Clarifying  Order  93.  15  FERC  \  61.075 
(1981).  The  Court  in  INGA.^  ordered  refunds  of 
ovcrcollections  above  the  NGPA  maximum  lawful 
price  based  on  recalculations  using  the  "wet 
method". 


intervene  must  be  filed  within  15  days 
after  publication  in  the  Federal  Register. 
Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc  85-6287  Filed  3-15-85:  8:45  am) 
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[Docket  No.  SA85- 15-000] 

G.E.C.  Oil  and  Gas  Operations;  Petition 
for  Adjustment  Relief  From  Refund 
Obligation 

Issued;  March  12,  1985. 

On  .November  5,  1984,  G.E.C.  Oil  and 
Gas  Operations  (GEC),  7001  Fruitvale 
Extension,  Bakersfield,  California  93308. 
filed  with  the  Federal  Energy  Reguldtor>' 
Commission  (Commission)  a  petition  for 
relief  from  Order  Nos.  399  and  399-A  ' 
under  section  502(c)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  and  the 
Commission's  Rules  of  Practice  and 
Procedure.* 

GEC  sells  certain  gas  from  the  Trico 
Field,  located  in  Kern  County, 
California,  to  the  Pacific  Lighting  Gas 
Supply  Company  (Pacific  Lighting). 
Pacific  Lighting  has  informed  GEC  that 
under  the  subject  gas  purchase  contract, 
GEC  owes  $6,873.75  in  principal  plus 
Si. 664.82  in  interest  for  overcoUections 
resulting  from  Btu  measurement 
adjustment  during  the  period  of 
December  1978  through  ]anuar>'  1984.' 
GEC  states  that  of  this  amount,  $4,023.55 
in  principal  is  attributable  to  the 
Alpaugh  lease  and  $2,849.80  in  principal 
is  attributable  to  the  Bryson  lease,  plus 
interest. 

GEC  states  that  all  wells  on  the 
Alpaugh  lease  ha\e  been  abandoned 
and  that  there  are  275  royalty  holders 
involved.  GEC  stales  that  it  would 
present  a  gross  hardship  to  locate  these 
royalty  holders.  GEC  is  seeking  an 
abatement  of  the  full  refund  regarding 
the  Alpaugh  lease.  GEC  further  states 
that  the  Bryson  lease,  which  has  only 


'  Order  No  399  Docket  .Nos.  R.M84-6-000.  RM84- 
6-001  and  R.V184-6-002  28  FERC  ^61.379  (September 
2a  19841  and  Order  No.  399-A.  Docket  Nos  R.M84- 
6-003  through  014.  29  h"ERC  t>tjl,2.>4  (November  20. 
1984)  These  orders  implement  the  Court's  decision 
in  Interstate  Natural  GastKssocialion  of  America  v. 
Federal  Energy  Regulatory  Commission.  716  F.2d  1 
(DC.  Cir  1983),  cert,  denied.  104  S.Ct.  1816  (1984) 
(INGAA). 

»  18  CFR  385.1101-1117  (1983). 

'  This  refund  is  owed  as  a  result  of  the  INGAA 
decision.  In  [NCAA,  the  Court  concluded  that 
charges  for  gas  must  be  determined  by 
measurement  of  Btu's  under  wet  conditions  rather 
than  the  "as  delivered  "  basis  as  promulgated  by  the 
Commission.  See  Order  No.  93-A.  Order  Denying 
Rehearing  and  Clarifying  Order  No  93,  15  FERC 
161,075  (1981).  The  Court  in  INGAA  ordered  refunds 
of  overcoUections  above  the  N'GP.'K  maximum 
lawful  price  based  on  recalculations  using  the  "wet 
method". 


one  well,  produces  less  than  30  Mcf  s 
per  day.  GEC  requests  an  adjustment 
relieving  it  from  seeking  refunds  from 
royalty  owners  owing  amounts  of 
$200.00  or  less. 

Any  person  desiring  to  participate  in 
this  adjustment  proceeding  shall  file  a 
motion  to  intervene  in  accordance  with 
Rule  1105  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  motions  to 
intervene  must  be  filed  within  15  days 
after  publication  in  the  Federal  Register. 
Kenneth  F.  Plumb, 
Secretary 

|FR  Dor.  85-b2«e  Filed  3-15-85:  845  am| 
BILLING  CODE  «717-01-M 


(Docket  No.  TA85-1-14-002] 

Lawrenceburg  Gas  Transmission 
Corp.;  Proposed  Change  in  FERC  Gas 
Tariff 

March  IZ  1985. 

Take  notice  that  on  March  6,  1985 
Lawrenceburg  Gas  Transmission 
Corporation  (Lawrenceburg)  tendered 
for  filing  two  (2)  substitute  revised  gas 
tariff  sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  both  of  which  are 
dated  as  issued  on  March  5,  1985 
proposed  to  become  effective  February 
1.  1985  and,  identified  as  follows: 

Substitute  Thirty-fifth  Revised  Sheet  No,  4 
Substitute  Thirty-fu-st  Revised  Sheet  .\o.  18 

Lawrenceburg  states  that  its 
substitute  tariff  sheets  were  filed  under 
its  Purchased  Gas  Adjustment  (PG.^) 
Provision  and  to  comply  with  the 
Commission's  January  15,  1985  order  in 
this  docket  that  required  Lawrenceburg 
to  track  any  reduction  in  the  rates  being 
tracked  of  its  pipeline  supplier.  On 
March  1,  19R5  Texas  Gas  Transmission 
Corporation  filed  to  reduce  its  February 
1.  1985  PGA,  promoting  Lawrenceburg  to 
refile  its  previously  approved  February 
1. 1985  PG.A. 

Copies  of  this  filing  were  served  upon 
Lawrenceburg's  jurisdictional  customers 
and  interested  stale  commissions. 

Any  person  desiring  to  be  heard  or  lo 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Norih  Capitol  Street  NE.,  Washington, 
DC.  20426,  in  accordance  with 
§§385.214  and  385,211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  March  19, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
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intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

\VR  Doc  85-6289  Fffed  3-15-85;  8:45  amj 

Bnj.lMG  COOE  6717-01-M 


[Docket  Nos.  TA85-2-40-000;  TA8S-2-40- 
0011 

Raton  Natural  Gas  Co.;  Change  in 
Rates 

M<irt;h  12.  1985 

Take  notice  that  Raton  Natural  Gas 
Company  (Raton)  on  February  28.  1985. 
tt:ndered  for  filing,  proposed  changes  in 
its  FERC  Gas  Tariff,  Volume  No.  1. 
consisting  of  Thirty-Fourth  Revised 
Sheet  No.  3a.  The  change  in  rates  is  for 
jurisdictional  gas  service.  The  proposed 
effective  date  is  April  1.  1985.  According 
to  §  381.103(b)(2)(iii)of  the 
Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)),  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee.  which  in  the 
instant  case  was  not  until  March  6,  1985. 

Raton  states  that  the  instant  notice  of 
change  in  rates  is  occasioned  solely  for 
changes  in  cost  of  gas  purchased  from 
Colorado  Interstate  Gas  Company 
(GIG).  The  tracking  of  GIG  gas  cost 
change  results  in  increase  of  SO. 44  per 
Mcf  demand  charge  and  decrease  of  4.3c 
per  Mcf  in  commodity  charge.  On  an 
annual  basis  the  changes  result  in  a 
revenue  decrease  of  S2.822. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  19. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  m.ust  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
wiih  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F,  Plumb. 
Sfi  rdary 
|KR  Dor  85-6290  Filed  3-15-8.S;  8:45  urn] 

BILUNG  COOe  6717-OI-U 


[Docket  No.  CS69-41,  et  al] 

RPL  Oil  Company,  Inc.  (Earl  R.  Bruno), 
et  al.;  Applications  for  Small  Producer 
Certificates  ' 

March  12. 1985.  | 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  ard  §  157.40  of  the 
Regulations  thereunder  for  a  "small 
producer"  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Com.mission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
applications  should  on  or  before  March 
29.  1985.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426.  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  [Practice  and  Procedure  (18  CFR 
385.211.  214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary.  I 


Oockel  No      (  Date  hied 


Applicant 


Oockel  f4o       I  Date  Hied 


CS69-4I 


CS74-293 


CS8S-37-000 
CS85-38-000 

CS85-39-000. 


Applicant 


'2/25/85 


•2/25/85 


RPL  Oil  Company.  Inc    (Earl 
R    Bruno),   PC    Box  5456 
Midland.  Texas  79701 
Brady     A      Production.     Inc 
(W  H      Bradyl.     P  O      Box 
I      9128.        MOIand.        Texas 
1      79708 
2/14/85  I  M'xiex    Petroleum.    Box    928 
I      Borger.   Texas  79008-0928 
2/19/85  j  The  Energy  ol  Louisiana  inc 
PO   Box  160,  Ruston.  Lou- 
isiana 71273 
2/19/85     Normandy  Oil  and  Gas  Com 
I      pany.  Inc   (formerly  Saxony 
I      Industries.      Inc).       14114 
j      Dallas  Parkway.  Suite  400. 
-      Dallas.  Texas  75240 


'  This  ntilice  does  not  prpvide  for  consolidiilitm 
fur  hr<irinj{  of  llif  .si'venil  nlitters  covered  herein. 


CS85-40-000 1    2/20/85    James   M    Cond'a,   Jt     PO 

i  (      Box    396     Sono'a     Texas 

'  ,      76950 


CS85-41-000 

2'20'85 

Linoer  Oil  Con^oaoy  a  Dan 
ners.-.ip  180C  Ca'ci  Sue 
Ave  Suite  6A  Grelna  Lou- 
isana  70053 

CS85-43-000 

2.'28/85 

Rotr^n  Came  and  Eddie 
Canto'  CO  Stuan  Cantof 
PO    Box  68''    Richmond 

Virginia  23230 

'  Letter  received  dated  February  2'  1985  requesting  that 
ttie  small  producer  ceiiticaie  be  amended  to  include  Ean  R 
Bruno 

-Letter  received  dated  FeOfjary  19  1985  requeslmg  mat 
tne  small  producer  certitcale  issued  to  W  M  Brady  be 
amerxled  to  mciude  Brady  w   Production   inc 

|FR  Doc.  85-6291  Filed  ,V15-8,'i:  HA5  nm] 

BILLING  COOE  6717-01-M 


{Docket  No.  CI8 1-38-001.  et  al.l 

Shell  Offshore  Inc.  (Successor  In 
Interest  to  NT  Corp.),  et  al.; 
Applications  for  Certificates, 
Abandonments  of  Service  and 
Petitions  to  Amend  Certificates' 

March  12.  1985. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  March 
29.  1985.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  prot  ceding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appi-ar  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 


'this  notice  does  not  proiide  for  consolidiition 
fur  heannfi  of  the  several  miitlers  covered  heritin. 


Federal  Register 

/   Vol.  50,   .No.   52    /    Monday.   March  18.   1985    /   .Notices 

IT 

10839 

Co.  ..e^  No   inc  ja,e  •;««                                     ApplK^ni                                       Purchasa.  ano  locator 

Pnoe 
per 
Met 

P'essu'e 
t>ase 

081-38-001     E.    Feb    21.     Shetl  Offshore  Inc.  (successof  m  irMerest  lo  '  Tr,-.sco'-!.ner,i*   Gas   ow 



CI 

1 

15025 

1985 

NT  Corporationl.  P  0   Bo.  4480    Koostoa        u.o«     xirporation     >ves- 
Texaa  77210.                                                     ;      De-a  3.<x-.  it    C-sio^e 

Louisiana 

082-404-002,  E.   Fob  21. 
198S. 

do _ 

Texas    Easie"     ••a-s-;, 

(') 

IS.02S 

8*On        CorDOrattOr-         635- 

Ca'neror  Boc*  336   O'* 

Shore  -ouftiana 

CI83-32-002     E.    Feb    27, 
1985 

do 

Transcomi'^enta    Gat   P'l:* 

Lir^    r^nXFation     ye'"!!* 
KX-    Bioct     ?'.     O" sno-e 
Louisiana 

(') 

15025 

C183-33-;X::     E     '  ea    27, 

do ._<:._._ 

TranscontH^pnia    "la^   Pn* 

(') 

15.025 

1985 

Lme  Corooratton    ve"n» 

ion   Bkx*    3''     >^snore 

.ours-a^a 

■ 

CI85-240-00Q.  A.  tec    )S 

"ocr.   i'i»oftriet   'fx      f-osi  Otfioe  Bo>  iibb      ^aturai      Gas      Piot      .^tc 

(') 

isoas 

1965. 

A.c-ita   fa^sias  67201.                                    ;      Compan,      of      a  ^  ca 

West  Cameron  3i;x,>  ;•  • 

Offsfiore  Louisiana 

CI85-246-000,  A    Fee    IS 

Doge   Producing   Cornoany,   PosI  Office  Box 

Texas    Gas    Trans-nss.,,- 

(") 

15.025 

1985 

6-289   Houston   Texas  /7a08,                        1      Ojrporalion.           Eugene 

islanc    B.ooi     33^     Off- 
srxye  -cKJis«na 

CI85-247-000.  A.  Feb    15. 

Pennzci    Oil    S    Gas    Inc      PO     Bo>    296'      'eias     Gas     '-ais- ssion 

(■) 

15  025 

1985 

Houston.  Texas  77001                                            Co^txiotKjr.     Bloc.    ;,- 

i:  jQ^l*   i«^nc)    A'PS     ">^ 

085-253-000.  F    ' -.t    2i 

ARCO   Oil   ano    3as    :^r^,a■^\     Di.^kv    1-      va*-:   cuf  siaie  '-a   -  ■  .- 

(») 

14.73        |i 

1965. 

Atlantic  FitchtieW  Company  (paiTiai  sijcces          s-c"-     ._L'T>Dan,      r.i*.- 

SOT  to  TXO  Productiof)  Company).  P  :    Bd. 

Bell      .easi:       'arav-.; 

2819   Dallas  Texas  7f,??i 

F«'0       -iOaiv,o      oounly. 
'exas 

085-254-000.  A.  Feb.  25. 

ARCO   Oil   ana    c,as    Co'-ica-.     O.iskt    0> 

ANC      Pipeline     Company. 

(•) 

15.025 

1965. 

Atlantic  Rictitieid  Company,  F  0   Bo>  28 1 9 
Dallas,  Texas  752P1 

EjQBne  is^anc  Btocx  208 
(A  2,1    Pia-O""     1-     Off- 
s^Kve  Lou/siar-.a 

083-360-002    '    Far    ?t 

Sa-iec!an  Oil  Corporation,    no  Aest   Broao- 

AN«      Prpenne      J-.-.'-^pa-'. 

<'•• 

15.025 

1985 

*8v,    PO    Box    909    Ardmore,   Otclahorna 
73401. 

sout^     nai'     cir     iuyen* 
isia^Kj    Bioct     2^~     Off- 

O85-260-<K)0   A    Feb    27, 
1985 

Tennecr  Of  "c-pany.  PO  Box  2511.  Hous- 
ton   'o»as  '^JC' 

snore  ^ou*s*ana 
United  Gas  p>d€  Line  Co., 
O-.aLivin      Field,      Terre- 

(•) 

1473 

bonne  Pansh   Louisiana 

C185-261-000.   E,   Feb    28. 

Si.'     E.p.  i-,r,io'     ana    P-oduclion    Con-ipan, 

'^or^wesr    C^ni-ai    Pipeline 

(•) 

14.73 

1985 

:SjCcesso'  "  it>t£.re8i  to  Roty^  G   Halt  ar 
indrviduaO.  PO    5o«   ?8^r    Ca  «s    'oias 
75221, 

^-^T^oralion     Section    9- 
J-N-'SW     and     Section 
ib-28N-'0A           Alfalfa 

085-262-000    E    Feb    28 

Crties  Service  Oil  and  Gas  Cofporancw-  :suc 

f^ortne'r  saua-  Gas  :;c~ 

(10) 

1473 

i985 

cesser   10   Sneii   Wetiem   E&P   inc  j.    PC 

Bo  300   ^jisa   Omanoma  '4102, 

pan,         AtOurton        F,eio 

Afea      Melon      County, 
Kansas 

085-263-000,    A.    Mar     1. 

Oxy    FeToieuTi   Inc,    PO     Box    300,    ^j-sa 

Arrxxc    Gas    -^nipa^.     Wa 

(") 

14.73 

1985 

OKianoma  74102, 

fAOOnoS         IRianC          A'Pa 

3i-x:>  e.,'4    Csno-e  .  :.. 

076-192-001.   E,   Mat    1, 

Shell  Offshore  ;nc     isucces^-r  >'-    -le'esi  ic 

isiar-ia 

''a^.&c.on^nenta   Gas    Pipe 

(") 

15.025 

1985. 

Flonda    Expioralic    CT-n^.a-,       f;      5,-, 
4480   Houston,  'exas  '".    ', 

.me    Co'po'atior,     South 
'imttaiier        Bloc*        185 
Fieic   Ottshort  Louisiana   ■ 

076-616-001.    E,    Mar     1, 

*> - - 

Tran».x>n;inenta'   Gas   Pipe 

(") 

15.025 

1985, 

1 

Lirie     CotxiraTio'^      Snip 

Shoai     Bloc*     246     0«- 

srxye  ^ouisiana 

077-835-001.   E    Maj    3, 

do _ 

'-.n,!,-,^     Gas     Co'-ipany 

(") 

15.025 

1985. 

Souf      ■'imbaner      Bioc* 
86   Cittshore  ^ours.a'a 

O78-510-001      E     Maf,    4, 
1985 

do __ _ _._., 

Texas     Eastern     'lans-ns 
sioi"     C-orxKxatior^      Eas' 

(") 

15025 

Camer^^r       Bloc*        ■ '  t 

F  e»a   Cf^snore  -ou-siana 

uiSS-eit-Vi        Vai        6      P^i'iDS  =o"oie--  '<i-'r.,a"^    '■•»=mSA.    B^ho 

Ncrtne'-  NatiTB.  Gas  Uim 

('•) 

14.73 

—             '*'                                           '"5  Ba^'fsvi*   ;>a'.o-a  'i-Xi                           p«ny      Pan»ianaie     Area.  | 

Gary  Coontv   'exas            1 

CI85-219-000.     A.     (CI76-     Soulier''   L'mon   £.;:::•■•>■'-'        ••im'.     i2'7 

Soother'-    jnior    Compa". 

('*) 

578).                                           Main    St-eet     S,,:     J  >:      :a:is     Teitas 

Wester"    Gas    mies-atf 

(077-428      a      CI77-677,         75202 

Company    E    Pasc  Sai^ 

CT76-5^P!      B      Fob      1, 

rai   Gas    Company     p-  ,, 

1985 

lips  Pet^c-e^*^   Sornpeny 

-e«  »'■<  Sa--  juar  Gowv 

. 

t>«-s   '..-i-av 

077-50-003.    E,    Mar     7.     Shell  Wsnore  loc    (successor  •r,  mie-es!  tc 

FionOa      "jas      ''a"S'ni.,S'0^ 

(") 

15.025 

1985                                     !      Florida    EitpkXBtioo    Company).    P  0     Bo> 

Company                    ^^.-  :,.r 

4480.  Houston,  Texas  77210 

Bioois  i  ■   ..nc  2:    ;■- 
snore  ^3,j'S'ana 

081-21-001      E.    Mar     7, 

do 

Florida    Gat    ■'raryan.issioo 

('") 

15.025 

1985. 

Company     A  est   Camef- 

on    Bio-o     66     CKtshofe 

Louisiana 

certSS2i'*«^°te^T^cS^,^K)r  ^    ^'  "^"^  •"  of  me  -itsfest  of  NT  Ckxpwation  n  the  lea* 

as  cov» 

rM  Dy  the 

Footnotes  cc^ti-^-ijeo  or  oe«r  page 
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■  A(«licanl  a  Mng  undw  Gas  Purchas*  Contract  dated  November  7   1964 
'  Appkcant  ■  Mng  \mdm  Gaa  Purchase  Contract  dated  Fatyuary  7.  1965 
•Noti-^ 


'  A«p*car«   acqured   certain   nterests   m   it^e   Everett   Bed   Gas   Unit   m   Hidaigo   County 

Partial  Assignment  o(  CM  and  Gas  La 


Texas,   from   TXO   Production 
dated  effective  August  30.   1962 


Corporakon  under  «i  »<»inimeni  entitled 

•  Applicant  •  Nmg  under  Gas  Purchase  Contract  dated' January  17.  1985 
'  A()pacanl  •  Mng  to  amend  us  l^le  Schedules  S2-59  to  add  acreage 

•  Apptcam  •  kkng  under  Gas  Purchase  and  Sales  Agreement  dated  April  9,  1980.  and  fiatification  Agreement  dated 
November  I.  I960 

•  ENecttve  Apr*  5,  1984  Sun  Expkxation  and  Production  Company  acquired  certain  pipelines  which  are  now  m  place  and 
localad  n  AKaMa  County.  Oklahoma 

"•  EHac*v«  Ml  1.  1964.  Cities  Service  Oil  and  Gas  Corporation  act^red  the  mieresi  ol  Snell  Western  E4P  Inc  in  certain 
teases  wi  Morton  County.  Kansas. 

' '  Apptcart  ■  MriQ  under  Gas  Purchase  Contract  dated  Oecsmoer  8   1984 

"  Ettecave  as  o»  September  21.  1984.  Florida  Exptoration  Company  assigned  to  FEC  Ottshore  Productive  Inc  its  interest  m 
the  lesaas  covered  tri  the  carlificate  held  l>y  FEC 

' '  Appkcant  •  fikng  to  amend  «s  certificate  to  add  two  additional  excfange  points  under  the  contracts 

'  •  Soirfhem  u™oo  Exptoraaon  Company  (SX)  requests  authorization  under  Section  7(b|  o<  tfie  NGA  to  abandon  a  oortion  or 
al  o<  cartaai  sales  made  to  Soulfiem  Union  Company,  Western  Gas  mtersute  Company  and  El  Paso  Natural  Gas  Company 
and  lequests  authonzalnn  under  Section  7(c)  of  the  NGA  to  sell  the  Lea  County  production  mstead  to  Phillips  Petroieum 
Company  On  February  25.  1965.  SX  requested  its  appkcatnn  be  dsregarded  as  to  that  portion  thai  requests  «  certrticate  of 
piJiac  convemerKe  and  necessity,  because  the  sale  proposed  to  be  made  lo  Phillips  is  under  a  percenlage-ol  proceeds 
contract  and  Section  15491|e)  ol  the  Commissions  regulations  does  not  permit  certiticaie  applications  lo  Be  lued  by 
producers  making  percentage  sales 

F*rig  Code   A — Initial  Semce;  B— AMndonmenI,  C 
Total  Succession,  F— Partial  Succession 


-Amendment  to  ado  acreage:  D — Amendfnent  to  delete  acreage:  E— 


|FR  Doc.  85-6292  Filed  3-15-85;  8;45  am| 
BtLLMMS  COM  (717-01-11 


I  Docket  Nos.  CP7»-3«9-006;  RP80-1 17-007; 
RP83-30-033] 

Transcontinental  Gas  Pipe  Une  Corp.; 
Proposed  Change  in  FERC  Gas  Tariff 

March  12.  1985 

Take  notice  that  on  March  4, 1985. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  the  following  sheets  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  2: 

First  Revised  Sheet  Nos.  2169  through  2187 
Original  Sheet  Nos.  2187-A.  2187-B,  2187-C 
Substitute  Sixth  Revised  Sheet  No,  2169-A 
Original  Sheet  No.  2169-B 
Frist  Revised  Sheet  No  2169-B 
Second  Revised  Sheet  No.  2169-B 
Third  Revised  Sheet  .\o.  2169-B 

Transco  states  that  subject  filing 
reflects  a  revision  of  its  Rate  Schedule 
X-222,  which  is  a  transportation 
agreement  with  Public  Service  Electric 
and  Gas  Company  (Public  Service), 
dated  June  22. 1979  and  authorized  by 
Commission  order  issued  April  16,  1980 
in  Transco,  Docket  No.  CP79-389.  The 
revised  transportation  arrangement  was 
included  in  amendatory  agreements 
dated  December  5,  1980.  November  19, 
1981,  January  25, 1983  and  December  6, 
1983  between  Transco  and  Public 
Service.  Such  revised  transportation 
arrangements  include  several  additional 
points  of  receipt  for  interruptible 
transportation  of  gas,  modification  of 
the  agreement  to  provide  for  firm 
transportation  service  from  Vermilion 
Block  310  and  establish  rates  and 
conditions  therefor  and  increase  the 
maxium  daily  quantities  from  50.000  dt 
to  75,000  dt.  in  Ordering  Paragraph  (A) 
of  the  aforementioned  certificate, 
Transco  was  granted  flexible  authority 
to  transport  gas  for  Public  Service  from 
new  sources  without  obtaining 
additional  transportation  authority  for 
each  new  field.  On  January  4. 1983,  the 


Commission  issued  ar  order  in  Docket 
No.  CP79-38&-003  amending  the  April 
16.  1980  order  lo  incliide  the  firm 
transportation  service  for  Public  Service 
from  Vermilion  Block  310  and 
authorizing  increased  daily  quantities. 

A  copy  of  the  instant  filing  has  been 
served  upon  Public  Service. 

It  is  proposed  that  First  Revised  Sheet 
Nos.  2169  through  2187  and  Original 
Sheet  Nos.  2187-A.  2187-B  and  2187-C 
be  made  effective  January  4, 1983,  the 
date  the  Commission  authorized  the 
revised  transportation  service  to 
commence  pursuant  to  the  Commission's 
order  amending  order  issuing  certificate 
of  public  convenience  and  necessity. 
Substitute  Sixth  Revised  Sheet  No.  2169- 
A  (Interruptible  Rates  and  Fuel 
Requirements),  which  is  being  filed  only 
for  tariff  continuity  to  amend  certain 
references  to  provisions  of  the 
transportation  agreement  necessitated 
by  other  amendments  herein  described 
and  reflects  no  changes  in  the  rates  for 
interruptible  transportation  service 
under  Rate  Schedule  X-222  from  those 
currently  on  file  with  the  Commission  in 
Sixth  Revised  Sheet  No.  2169-A.  is 
proposed  to  be  effective  March  1,  1985, 
which  is  the  effective  date  of  the 
currently  effective  interruptible  rates. 
Original  Sheet  No.  2169-B,  proposed  to 
be  effective  April  22, 1983;  Second 
Revised  Sheet  No.  2169-B,  proposed  to 
be  effective  Appril  22,  1983;  Second 
Revised  Sheet  No.  2169-B,  proposed  to 
be  effective  October  1, 1983;  and  Third 
Revised  Sheet  No.  2169-B,  proposed  to 
be  effective  April  1,  1984,  reflect 
Commission  approved  changes  in 
Transco's  rates  for  firm  transportation 
service  resulting  from  the  settlement  of 
Docket  No.  RP80-117  and  the 
proceedings  and  settlement  concerning 
Transco's  production  area 
transportation  rates  in  Docket  No.  RP83- 
30. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 


Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.311. 
385,214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  19. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protesfants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  85-6293  Filed  3-15-85;  845  am| 
BILLING  CODE  6717-01-M 


I  Docket  Nos.  CP85-300-000,  et  al.I 

Colorado  Interstate  Gas  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

March  12.  1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP85-30O-00O) 

Take  notice  that  on  February  21, 1985, 
Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087.  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No. 
CP85-300-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  on  behalf  of  Peoples 
Natural  Gas  Company,  Division  of 
Internorth,  Inc.  (Peoples),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

CIG  requests  authority  to  transport  up 
to  3.185  Mcf  of  natural  gas  per  day  on  an 
interruptible  basis  for  Peoples.  CIG 
states  it  would  receive  gas  from  Peoples 
at  the  McClave  delivery  point,  Bent 
County.  Colorado,  and  redeliver 
thermally  equivalent  volumes  to  Peoples 
at  one  or  more  existing  redelivery  points 
located  in  Colorado,  it  is  explained.  The 
redelivery  points  are  designated  as 
Widefield,  Castle  Rock.  Cheyenne  Wells 
and  Hugo,  it  is  stated.  CIG  states  that  it 
would  charge  57.54  cents  per  Mcf  for  the 
transportation  of  redelivery  volumes 
after  deducting  applicable  fuel  gas  and 
unaccounted-for  gas  volumes.  The 
transportation  charge  is  computed  as 
follows;-(l)  56.29  cents  per  Mcf  which  is 
CIG's  margin  for  its  Rate  Schedules  G-1 
and  P-1  commodity  charge  as  settled  in 
Docket  No.  RP82-54  and  (2)  1.25  cents 


per  Mcf  for  the  Gas  Research  Institute 
funding  fee,  it  is  explained.  CIG  states 
that  the  transportation  charge  assures 
that  Peoples  will  continue  to  bear  its  fair 
shHre  of  ClG's  System  fixed  costs.  CIG 
further  states  that  because  the  proposed 
transportation  will  displace  CIG's  firm 
sales  to  its  core  markets,  CIG's  proposed 
transportation  charge,  which  is 
equivalent  to  the  non-gas  component  of 
its  Rate  Schedule  G-1  commodity  sales 
rate,  is  consistent  with  the  methodology 
approved  in  the  Commission's  order  in 
Docket  No.  CI83-26&-000,  et  al.  While 
the  proposed  transportation  charge  will 
permit  CIG  to  offset  the  revenue  loss  of 
its  on-system  sales  market,  it  will  not 
protect  CIG  and  its  customers  from  any 
resulting  take-or-pay  obligations,  it  is 
explained. 

Comment  date:  April  2.  1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP85-292-000) 

Take  notice  that  on  February  15, 1985. 
Columbia  Gas  Transmission 
Corporation  (Columbia),  17(X) 
MacCorkle  Avenue,  S.E.,  Charleston. 
West  Virginia  25314.  filed  in  Docket  No. 
CP85-292-000  a  request  pursuant  to 
§  157.205  uf  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Holly  Farms 
Poultry  Industries,  Inc.  (Holly  Farms), 
under  the  certificate  issued  in  Docket 
No.  CP83-76-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  transport  up  to 
175  million  Btu  equivalent  of  natural  gas 
per  day  for  Holly  Farms  through  June  30, 
1985.  Columbia  states  that  the  g.is  to  be 
transported  would  be  purchased  from 
Energy  Management,  Inc.  (EMI),  and 
would  be  used  as  boiler  fuel  in  I  lolly 
Farms'  Harrisonburg,  'Virginia,  plant. 

It  is  indicated  that  Columbia  has 
released  certain  gas  supplies  of  EMI  and 
that  these  supplies  are  subject  to  the 
ceiling  price  provisions  of  sections  103, 
107  and  108  of  the  Natural  Gas  Policy 
Act  of  1978.  If  is  further  indicated  that 
Holly  Farms  has  made  arrangements  to 
purchase  this  released  gas  from  EMI. 
Columbia  states  that  it  would  receive 
the  gas  from  EMI  and  redeliver  the  gas 
to  Columbia  Gas  of  Virginia,  Inc.  (CVA). 
the  distribution  company  serving  Holly 
Farms,  near  Harrisonburg,  Virginia. 

Columbia  states  that  it  would  charge 
its  Rate  Schedule  TS-1  rates  for  its 
transportation  service  and  that  for  gas 
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received  from  receipt  pomts  other  than 
Leach,  Kentucky  the  rate  would  be  29.23 
cents  per  million  Btu  provided  the 
volumes  are  within  CVA's  total  daily 
entitlements  (TDE)  and  41.27  cents  per 
million  Btu  if  the  volumes  are  in  excess 
of  CVA's  IDE.  Columbia  further  states 
it  would  retain  2.43  percent  of  the  total 
quantity  of  gas  delivered  into  its  system 
for  company  use  and  unaccounted-for 
gas.  In  addition.  Columbia  states  it 
would  collect  the  General  R&D  Funding 
Unit  of  the  Gas  Research  Institute  for  all 
quantities  transported  under  the 
transportation  arrangement. 

Columbia  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  would  apply 
only  to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Columbia  would  file  a 
report  providing  certain  information 
with  regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  April  26. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Florida  Cities.  Complainant  vs.  Florida 
Gas  Transmission  Corporation  and 
Houston  Natural  Gas  Corporation, 
Respondents 

I  Docket  No.  CP85-296-000J 

Take  notice  that  on  February  13. 1985, 
Florida  Cities.*  1350  New  York  Avenue. 
N.W.,  Suite  1100,  Washington.  D.C. 
2lX)05-4798.  filed  in  Docket  No.  CP85- 
29&-000  puisuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206)  a  complaint 
against  the  acquisition  of  Florida  Gas 
Transmission  Corporation  (I'GT)  by 
Houston  Natural  Gas  Corporation 
(HNG).  a  request  that  Commission 
investigate  whether  HNG  would  operate 
FGT  to  determine  whether  section  7  of 
the  Natural  Gas  Act  is  applicable,  and  a 
petition  for  a  declaratory  order,  all  as 
more  fully  set  forth  in  the  comphant 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Florida  Cities  state  that  pursuant  to 
published  reports,  HNG  and  FGT  have 
signed  an  agreement  by  which  HNG 
would  acquire  FGT  as  well  as  FGTs 
interest  in  Transgulcf  Pipeline  Company 


'  Floridd  Cities  consist  of  the  Fl,  Pierce  Utilities 
Authority,  the  Orlando  Utihlies  Commission,  the 
Sebring  Utilities  Commission  and  the  cities  of 
Gainesville,  Homestead.  Kissimmee.  lakeland, 
Sidrke,  T.illahassee,  and  Vero  Beach,  Florida. 


[rPC),  Continental  Cortez  Pipeline 
Company  (CCPC),  Florida  Intrastate 
Pipeline  Company  (FIPC)  and  Florida 
Hydrocarbons  Company  (FHC).  Florida 
Cities  aver  that  HNG  may  not  acquire 
FGT  without  the  prior  approval  of  the 
Commission  pursuant  to  section  7  of  the 
.\atural  Gas  Act.  It  is  stated  that  Florida 
Cities  have  received  a  letter  from  FGT 
stating  that  the  Commission  does  not 
have  jurisdiction  over  the  acquisition 
because  it  is  a  stock  acquisition  Florida 
Cities  further  state  that  according  to 
HNG's  announced  supply  and  marketing 
plans,  the  acquisition  would  result  in 
HNG's  operation  of  FGTs  system.  The 
acquisition,  therefore,  would  be  subject 
to  section  7  of  the  Natural  Gas  Act, 
Florida  Cities  aver.  Florida  Cities  state 
that  they  do  not.  at  this  juncture,  assert 
that  the  Commission  ultimately  withhold 
approval  of  this  acquisition.  However,  a 
Commission  investigation  into  the  public 
convenience  and  necessity  of  the 
acquisition  would  be  necessary  and 
appropriate  and  conditions  are  likely  to 
be  required  to  protect  Florida  gas 
consumers  if  the  Commission  should 
issue  a  certificate  of  public  convenience 
and  necessity  fur  the  acquisition,  Florida 
Cities  further  aver. 

Florida  Cities  state  that  FGT  is  a 
certificated  natural  gas  company,  which 
owns  and  operates  an  extensive  pipeline 
network  extendmg  from  near  .McAllen. 
Texas,  to  southern  Florida,  and  that  FGF 
is  the  sole  supplier  of  natural  gas  to 
peninsular  Florida.  Florida  Cities  aver 
that  FGT  was  acquired  through  its 
parent  Florida  G.iS  Company.  b>  the 
Continental  Group,  Inc.  (Continental 
Group),  in  December  1979  and  that  that 
stock  acquisitin  was  held  to  be  non- 
jurisdictional.  At  the  same  time.  Florida 
Cities  aver,  the  Continental  Group 
acquired  other  subsidiaries  of  FGT. 
notably  Florida  Gas  Exploration 
Com.pany  and  FHC. 

Florida  Cities  state  that  HNG  is  a 
natural  gas  company  engaged  in  the 
transmission  and  sale  of  natural  gas  as 
well  as  exploration  for  oil  and  gas.  It  is 
further  stated  that  HNG  has  an 
extensive  pipeline  system  in  Texas  and 
that,  in  December  1984.  H.NG  completed 
its  purchase  of  Transwestern  Pipeline 
Company  (Transwestern).  This 
purchase,  along  with  the  purchase  of 
FGT.  would  reportedly  give  H.NG  the 
longest  pipeline  in  the  nation,  it  is 
averred.  Florida  Cities  indicate  that  on 
or  about  November  30,  1984.  HNG 
publically  announced  that  HNG  agreed 
to.purchase  FGT  and  that  H.NG  would 
acquire  certain  related  transmission  and 
production  companies  including  FHC. 
FIPC.  TPC.  and  CCPC.  It  is  stated  that 
HNG  has  made  no  filing  with  the 
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Commission  seeking  a  certificate  of 
public  convenience  and  necessity  in 
accordance  with  section  7  of  the  Natual 
Gas  Act  to  acquire  FGT.  Further.  Florida 
Cities  state  that  they  have  been 
informed  by  a  representative  of  FGT 
that  it  believes  there  is  no  need  to  seek 
Commission  approval  of  the  acquisition. 

It  is  asserted  that  in  numerous  public 
statements  regarding  the  takeover.  HNG 
has  characterized  the  acquisition  as 
extending  HNG's  pipeline  network.  It  is 
further  asserted  that  various  articles 
described  HNG  as  having  a  network 
which  stretches  from  California  to 
Florida,  as  having  the  flexibility  to  buy 
from  and  deliver  gas  to  new  markets 
and  as  nearly  doubling  HNG's  pipeline 
mileage  and  enabling  HNG  to  pick  and 
choose  the  cheapest  supplies  for  the 
various  parts  of  its  new  transmission 
market.  Florida  Cities  state  that  they 
have  the  impression  that  HNG  has 
already  begun  the  centralization  of 
decision  making  for  HNG  and  FGT  and 
that,  in  any  event,  HNG  plans  to  control 
and  utilize  the  facilities  of  FGT  and 
operate  FGT.  Therefore,  Florida  Cities' 
aver,  the  acquisition  is  subject  to 
Commission  jurisdiction. 

Florida  Cities  state  they  have  a  real 
and  immediate  economic  interest  in  the 
transaction  at  issue,  that  they  all  are 
customers  of  FGT  and  that  they  all  buy 
gas  from  FGT  for  use  in  the  municipal 
power  plants.  It  is  stated  that  certain  of 
these  cities  maintain  retail  gas 
distributorships.  Florida  Cities  further 
aver  that  all  are  concerned  with  the 
economic  availability  of  natural  gas 
from  FGT  as  a  seller  or  transporter. 
Florida  Cities  assert  that  without  a 
certificate  HNG  would  not  be  obligated 
to  consider  the  public  interest  in 
determining  how  to  serve  its  various  gas 
markets  and  that  FGT  would  not  be  an 
independent  source  to  protect  the 
Florida  market.  It  is  further  stated  that 
FGT  would  not  provide  transportation 
service  for  Florida  Cities  to  reach  other 
suppliers  such  as  HNG  as  an  alternative 
to  Florida  Cities'  buying  from  FGT. 

Comment  date:  April  11, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

IDucket  \o.  CP8.'i-.312-0fl01 

4.  Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation 

Take  notice  thdt  on  February  25.  1985. 
Lone  Star  Gas  Company,  a  Division  of 
ENSFRCH  Corporation  (Lone  Star).  301 
South  H.ifwood  Street,  Dallas.  Texas 
75201.  filed  in  Docket  No.  CP85-312-0(X) 
a  request  pursuant  to  Section  157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205)  for  authorization  to 


construct  and  operate  sales  taps  and 
appurtenant  facilities  for  three 
residential  customers  and  one 
commercial  customer,  under  the 
certificate  issued  in  Docket  .N'os.  CP83- 
59-000  and  CP83-59-001.  as  amended  in 
CP83-59-002.  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Lone  Star  proposes  to  construct  and 
operate  sales  taps  and  appurtenant 
facilities  in  order  to  sell  and  deliver 
approximately  100  Mcf  of  natural  gas 
per  year  to  each  of  the  following 
residential  customers:  (1)  Don  Bone  in 
Love  County.  Oklahoma;  (2)  Greg  Aiken 
in  McClain  County.  Oklahoma;  and  (3) 
W.  ].  Blodgett  in  Carter  County, 
Oklahoma.  Lone  Star  also  proposes  to 
sell  approximately  200  Mcf  of  natural 
gas  per  year  to  Select  Industries,  a 
commercial  customer  in  Wichita 
County,  Texas. 

Lone  Star  states  that  these  sales 
would  be  at  its  residential  and 
commercial  rates,  as  approved  by  the 
Oklahoma  Corporation  Commission  and 
Texas  Railroad  Commission.  It  is 
indicated  that  the  subject  volumes  of 
gas  are  not  expected  to  have  any 
significant  impact  on  Lone  Star's  peak 
day  or  annual  system  operations. 

Comment  date:  April  26,  1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
[Docket  No.  CP85-29O-0O0J 

5.  Natural  Gas  Pipeline  Company  of 
America 

Take  notice  that  on  February  25, 1985. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60143,  filed  in  Docket 
No.  CP85-290-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Olin  Chemicals  (Olin).  The  request  is 
pursuant  to  the  Commission's  order 
issued  October  29, 1984.  in  Docket  No. 
CP84-577-000  authorizing  Trunkline  Gas 
Company's  (Trunkline)  sales  for  take-or- 
pay  relief  program  (STOPR),  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Natural  states  that  it  proposes  to 
transport  pursuant  to  a  limited  term  gas 
transportation  agreement  dated 
February  15, 1985,  a  maximum  of  3.5 
billion  Btu  of  natural  gas  per  day  for 
Olin  from  Moultrie  County.  Illinois,  to 
Livingston  County.  Illinois.  It  is 
explained  that  the  gas  to  be  transported 
by  Natural  is  purchased  by  Olin  from 
Trunkline  under  Trunkline's  STOPR 


program  for  Olin's  end  use  in  its  facility 
in  Joliet,  Illinois.  It  is  stated  that 
Trunkline  and  Panhandle  Eastern  Pipe 
Line  Company  have  filed  a  joint  request 
under  the  notice  procedures  for 
authorization  to  make  a  sale  of  STOPR 
gas  to  Olin  and  to  transport  such  gas  on 
Olin's  behalf,  respectively.  Natural 
requests  authorization  for  a  term  of 
service  commencing  on  the  date  of 
initial  deliveries  with  termination  the 
earlier  of  one  year  thereinafter,  or  such 
date  the  STOPR  program  expires. 
Natural  proposes  to  charge  a 
transportation  fee  of  2.8  cents  per 
million  Btu  of  gas  it  receives  for  Olin's 
account,  it  is  indicated. 

Comment  date:  April  26, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

(Docket  ,\o.  CP85-298-000I 

6.  Natural  Gas  Pipeline  Company  of 
America 

Take  notice  that  on  February  20,  1985, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP85-298-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  LTV  Steel 
Company  (LTV)  under  the  certificate 
issued  in  Docket  No.  CP82^02-O00 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Natural  states  that  it  proposes  to 
transport  a  maximum  of  10  billion  Btu  of 
natural  gas  per  day  for  LTV  from  Custer. 
Woodward  and  possibly  Beaver 
Counties.  Oklahoma,  to  Cook  County, 
Illinois.  Natural  states  that  it  would 
charge  transportation  fees  of  27.2  cents. 
27.2  cents,  and  28.6  cents  per  million  Btu 
of  gas  received  from  Custer,  Woodward 
and  Beaver  Counties,  respectively.  It  is 
explained  that  in  addition,  LTV  would 
pay  the  Gas  Research  Institute's 
surcharge  funding  unit  per  million  Btu  as 
shown  on  Sheet  No.  5  of  Natural's  FTRC 
Gas  Tariff.  Volume  No.  1. 

Natural  states  that  it  commenced  this 
service  on  January  1. 1985.  pursuant  to 
Section  157.209(e)(1)  for  a  120-day 
period  that  terminates  on  April  30. 1985, 
and  that  it  proposes  to  continue  this 
service  from  April  30.  1983.  through  June 
30. 1985. 

Additionally.  Natural  seeks  "flexible 
authority"  to  add  and/or  delete  sources 
of  gas  and/or  receipt  points  in 
performance  of  this  transportation 
service  for  LTV. 
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Comment  date:  April  26,  1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
(Docket  No.  CP85-270-0001 

7.  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc. 

Take  notice  that  on  February  8. 1985, 
as  supplemented  March  7, 1985. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP85-2ro-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
permission  and  approval  to  abandon 
and  remove  thirty-three  small  volume 
measuring  stations  in  Kansas, 
Minnesota,  Iowa,  Montana,  South 
Dakota,  and  Nebraska,  under  the 
abandonment  authorization  issued  in 
Docket  No.  CP82^101-00()  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  has  been  advised  by  Peoples 
Natural  Gas  Company,  Division  of 
InterNorth,  Inc..  that  thirty-two  small 
volume  measuring  station  customers  no 
longer  desire  natural  gas  service  and 
wish  to  have  their  meters  removed.  (One 
customer  has  two  adjacent  taps  on  his 
property.) 

Consequently,  Northern  is  requesting 
permission  and  approval  to  abandon 
thirty-three  small  volume  measuring 
stations.  The  estimated  cost  of  removing 
such  facilities  is  $10,472. 

Comment  date:  April  26.  1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
[Docket  No.  CP85-293-0001 

8.  Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc. 

Take  notice  that  on  February  15. 1985, 
Northern  Natural  Gas  Company. 
Division  of  InterNorth,  Inc.  (.Northern). 
2223  Dodge  Street.  Omaha.  Nebraska 
68102,  filed  in  Docket  No.  CP85-293-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  137.205)  for 
authorization  to  install,  operate,  and 
maintain  five  small  volume  meters  to  be 
added  to  five  existing  small  volume 
sales  taps  as  set  forth  in  the  appendix 
hereto  under  the  certificate  issued  in 
Docket  No.  CP82^01-OOO  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  states  that  it  proposes  to 
install,  operate,  and  maintain  five  small 
volume  meters  to  accommodate  natural 


gas  deliveries  to  five  non-right-of-way 
grantors  to  be  served  through  their  local 
distribution  company.  Peoples  Natural 
Gas  Company,  Division  of  Inter.North, 
Inc.  (Peoples).  Northern  advises  that  the 
deliveries  would  be  made  within 
Peoples'  presently  authorized  firm 
entitlements.  Northern  further  states 
that  because  the  proposed  volumes  to  be 


sold  are  within  Peoples'  current  firm 
entitlement  the  proposed  five  small 
volume  meters  would  have  a  de 
minimus  impact  on  Northern's  peak  day 
and  annual  deliveries.  Northern  avers 
that  the  gas  that  flows  through  the 
proposed  facilities  would  be  sold  under 
Its  contract  demand  Rate  Schedule  CD- 
1. 


Appendix— List  of  Customers  To  Be  Served 


Name  ol  customer 

End-user 

L0«t»n  Of  meter      |     X«S~* 

End  use 

Estimaled 
cost 

Peoples _ 

Curtis  Mott     

Scott  County  MN  

l>atiot«  Coorly,  MN 

BlackMawti  C-oonty. 

Scott  County,  MN 

GrayCoonly,  KS 

$700 
700 
700 

700 

700 

Do 

^<ect^  Bestef 

102           128 
150           200 

2.60           400 
5760        7,373 

00 

Do 

Do 

Fred  Richtsiieier 

Ed  Muelken 

oc 

Spao*  Heating 

ImgatKy  Engine  ^uel.; 

Do... 

Ron  Jantc 

Comment  dote:  April  26, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
IDtHk.'t  No.  CP85- 304-000! 

9.  Panhandle  Eastern  Pipe  Line 
Company 

Take  notice  that  on  February  22.  1985, 
Panhandle  Easfem  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston. 
Texas  77001,  filed  in  Docket  No.  CP85- 
304-000  a  request  pursuant  to  §  157.205 
Lif  the  Regulations  under  the  Natural 
Gas  \a  (18  ere  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Union  Texas  Petroleum 
Corporation  [Union  Texas)  under  its 
certificate  issued  in  Docket  .No.  CP83- 
83-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  as  more  fully  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  a  transportation 
agreement  dated  August  13, 1984, 
Panhandle  proposes  the  tranportation  of 
up  to  15.000  Mcf  of  natural  gas  per  day 
for  Union  Texas.  Panhandle  estimates 
peak  da\'  and  average  day 
transportation  quantities  of  up  to  15.000 
Mcf  and  10,00(J  Mcf,  respectively,  and 
annual  quantities  of  approximately 
3,650.000  Mcf.  It  is  asserted  that  Union 
Texas  has  purchased  the  subject  gas 
from  Union  Texas  Products  Corporation 
(Union  Texas  Products)  for  use  in  Union 
Texas'  petrochemical  plant  near 
Geismar,  Louisiana. 

Panhandle  explains  that  it  would 
receive  up  to  15.000  Mcf  of  natural  gas 
per  day  on  an  interruptible  basis  at  an 
existing  point  of  receipt  between 
Panhandle  and  the  tailgate  of  Union 
Texas  Products'  Chancy  Dell  plant  in 
Major  County,  Oklahoma.  It  is  stated 
that  Panhandle  would  transport  and 
deliver  such  gas,  less  3.1  percent 


reduction  for  fuel  to  Trunkline  Gas 
Company  (Trunkline)  at  an  existng  point 
of  receipt  in  Douglas  County.  Illinois.  It 
is  further  stated  that  Trunkline  would 
transport  and  deliver  the  gas  to  Acadian 
Pipeline  Company  (Acadian)  at  the 
outlet  of  Exxon  Corporation's  Garden 
City  plant.  St.  Mar>-  Parish.  Louisiana, 
and/or  to  Acadian  in  Freetown.  St. 
Mary  Parish.  Louisiana,  which  would 
make  ultimate  delivery  to  Union  Texas 
near  Geismar,  Louisiana, 

It  is  asserted  that  pursuant  to  the 
transportation  agreement,  the 
transportation  charge  was  to  be  based 
on  Panhandle's  Rate  Schedule  AIC.  It  is 
further  asserted  that  effective  February 
1, 1985,  Rate  Schedule  AIC  is  no  longer 
in  effect,  therefore,  in  accordance  with 
Article  1(1)  of  the  transportation 
agreement  and  §  284.103(c)  of  the 
Commissions  Regulations,  the 
transportation  charge  would  be  based 
on  Panhandle's  Rate  Schedule  IT. 

Panhandle  further  requests  flexible 
authoritv  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Panhandle  would  file  a 
report  providing  certain  information 
with  regi'.rd  to  the  addition  or  deletion  of 
sources  of  g^is  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  April  26. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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10.  Tennessee  Gas  Pipeline  Coinp3ny,  a 
Division  of  Tenneco  Inc. 

(Docket  No.  CP85-2a8-000l 

Take  notice  that  on  February  14,  1985, 
Tennessee  Gas  PipeHne  Company,  a 
Division  of  Tenneco  Inc.  (Applicant), 
P.O.  Box  2511,  Houston,  Texas  77001 
filed  in  Docket  No.  CP85-286-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  its  Rate  Schedule 
T-81  transportation  service  for  Bay 
State  Gas  Company  (Bay  Slate), 
effective  March  31, 1985,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  it  was 
authorized  to  render  the  subject 
transportation  sevice  for  Bay  State  in 
Docket  No.  CP78-523.  Application  states 
that  the  service  was  necessary  to  enable 
Bay  State  to  receive  volumes  of  natural 
gas  equivalent  to  volumes  of  liquefied 
natural  gas  which  Bay  State  purchases 
from  Distrigas  of  Massachu.setts 
Corporation.  It  is  stated  that  Bay  State 
has  informed  Applicant  that  the 
transportation  service  would  not  be 
required  after  March  31, 1985,  and  that 
the  parlies  have  agreed  to  terminate  the 
transportation  agreement  effective 
March  31.  1985. 

Commpnt  date:  April  2,  1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP85-295-000| 

Take  notice  that  on  February  19, 1985. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant). 
P.O.  Box  2511.  Houston.  Texas  77001 
filed  in  Docket  No.  CP85-295-000  an 
application  pursuant  to  section  7(b)  of 
the  .Natural  Gas  Act  for  permission  and 
approval  to  abandon  in  place  certain 
pipeline  facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  requests  Commission 
approval  to  abandon  0.25  mile  of  12-inch 
gathering  lateral.  .Applicant  states  that 
said  gathering  lateral  was  installed 
pursuant  to  authorization  granted  in 
Docket  No.  CP68-237  and  that  said  12- 
mch  gathering  lateral  was  constructed  to 
attach  Mobil  Oil  Corporation's  (Mobil) 
West  Cameron  Block  176-2  platform  to 
Applicant's  26-inch  507K-100  pipeline  in 
the  West  Cameron  Area,  offshore 
Louisiana. 

Applicant  states  that  in  April  1981, 
Mobil  advised  Applicant  that  a  6-inch 
pipeline  to  transport  the  production  from 
the  West  Cameron  176-2  platform  to  its 


East  Cameron  64-A  platform,  which  is 
connected  to  Applicant's  507K-200 
pipeline,  was  constructed  by  Mobil. 
Applicant  alleges  that  all  production 
from  the  West  Cameron  176-2  platform 
is  not  transported  through  Mobil's  6-inch 
pipeline. 

Applicant  further  slates  that  the  12- 
inch  lateral  constructed  by  Applicant 
has  internal  corrosion  problems  causing 
leakage  all  along  the  pipeline  and  that 
continual  operation  of  the  pipeline 
would  jeopardize  the  integrity  of  its  side 
valve  and  26-inch  pipeline.  Applicant 
requests  Commission  approval  to 
abandon  so  as  to  avoid  possible  damage 
to  connecting  facilities. 

Comment  date:  April  2,  1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Trunkline  Gas  Company 

(Docket  .No.  CP85-305-0001 

Take  notice  that  on  February  22.  1985, 
Trunkline  Gas  Company  (Applicant), 
P.O.  1642.  Houston.  Texas  77001.  filed  in 
Docket  No.  CP-85-305-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  a  qualified  end- 
user  under  its  certificate  issued  in 
Docket  No.  CP83-84-000  pursuant  to 
section  7  of  the  .Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicant  requests  authority  to 
transport  gas  on  behalf  of  The  Alpha 
Corporation  (Shipper)  pursuant  to  a 
transportation  agreement  dated 
December  17. 1984,  between  Shipper  and 
Applicant  (agreement).  It  is  explained 
that  the  agreement  provides  for 
Applicant  to  receive  a  transportation 
quantity  of  up  to  750  Mcf  of  gas  per  day 
on  an  interruptible  basis,  at  an  existing 
point  of  interconnection  between 
Applicant  and  Panhandle  Eastern  Pipe 
Line  Company  in  Douglas  County, 
Illinois.  Applicant  states  that  it  would 
then  transport  and  redeliver  such  gas, 
less  a  one  percent  reduction  for  fuel,  to 
Shipper  for  its  end-use  at  its  facilities  in 
CoUierville,  Tennessee.  It  is  stated  that 
Shipper  is  an  existing  direct  industrial 
sales  customer  of  Applicant. 

Applicant  states  that  it  would  be 
compensated  in  accordance  with  its 
Rate  Schedule  OST.  currently  31.00 
cents  plus  a  1.17  cent  GRl  surcharge  for 
each  million  Btu  redelivered  at  the  point 
of  redelivery. 

Applicant  states  that  the  term  of  the 
authorization  sought  herein  would  be 
from  the  date  automatic  authorization 
expires  (May  15.  1985)  until  the  earlier 
of.  eighteen  months  from  the  effective 


date  of  the  agreement,  termination  of  the 
authorization  as  provided  by  Subpart  F 
of  Part  157  of  the  Commission's 
Regulations  or  termination  of  the 
agreement  by  either  party. 

Applicant  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Applicant  would  file  a 
report  providing  certain  information 
with  regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  April  26. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Trunkline  Gas  Company 

(Docket  No.  CP85-306-0001 

Take  notice  that  on  February  22. 1985. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  1642,  Houston,  Texas  77001,  filed  in 
Docket  No.  CP-85-306-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  .Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Union  Texas 
Petroleum  Corporation  (Union  Texas) 
under  its  certificate  issued  in  Docket  No. 
CP83-84-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  a  transportation 
agreement  dated  August  13, 1984, 
Trunkline  proposes  the  transportation  of 
up  to  15.000  Mcf  of  natural  gas  per  day 
on  an  interruptible  basis  for  Union 
Texas.  Trunkline  estimates  peak  day 
and  average  day  transportation 
quantities  of  up  to  15.000  Mcf  and  10,000 
Mcf,  respectively,  and  annual  quantities 
of  approximately  3.650,000  Mcf  It  is 
asserted  that  Union  Texas  has 
purchased  the  subject  gas  from  Union 
Texas  Products  Corporation  for  use  in 
Union  Texas'  petrochemical  plant  near 
Geismar.  Louisiana. 

It  is  stated  that  Trunkline  would 
receive  up  to  15.000  Mcf  of  gas  per  day 
at  an  existing  point  of  receipt  between 
Trunkline  and  Panhandle  Eastern 
Pipeline  Company  in  Douglas  County, 
Illinois.  It  is  further  stated  that 
Trunkline  would  transport  and  redeliver 
the  gas  to  the  outlet  of  Exxon 
Corporation's  Garden  City  plant,  St. 
Mary  Parish.  Louisiana,  for  Acadian 
Pipeline  Company  (Acadian)  and/or  to 


Acadian  in  Freetown,  St.  Mary  Parish, 
Louisiana,  which  would  in  turn  make 
ultimate  delivery  to  Union  Texas  near 
Geismar.  Louisiana. 

It  is  asserted  that  the  transportation 
charge  is  based  upon  Trunkline's 
currently  effective  Rate  Schedule  IT.  It 
is  further  asserted  that  service  is 
conditioned  upon  the  availabiiity  of 
capacity  sufficient  to  provide  service 
without  detriment  or  disadvantage  to 
Trunkline's  existing  customers  which 
are  dependent  on  Trunkline's  general 
system  supply. 

Trunkline  further  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Trunkline  would  file  a 
report  providing  certain  information 
with  regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  April  26, 1985,  in 
accordance  with  Standard  Paragiaph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C, 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
rind  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
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filed  with  the  Comm.ission  will  be 
considered  by  it  in  determinmg  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
forties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intevene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  heanng. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  puiT?uant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  dav  after  the 


time  allowed  for  filing  a  protest  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Kenneth  F.  Plumb, 

Secretary 

IFR  Doc  85-6425  Filed  3-15-85:  8:45  am) 

B4LUNG  COOC  6717-01-M 

Office  of  Hearings  and  Appeals 

Cases  FHed;  Week  of  February  8 
through  February  15,  1985 

During  the  week  of  February  8  through 
February  15,  1985.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  DC.  20585. 
March  11.  1985 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals 


List  of  Cases  Received  by  the  Office  of  hearings  and  Appeals 

[Week  of  Feb  8  mrougn  Feb  1 5.  yjesl 


DB«e 


Dec  13 

19M  .._.. 

jan.  2B, 

1985 

Oo 

Feb  11, 

1985 

Feb  14. 

1985 

Do. 

Hamt  and  locBtion  o*  aopltcant 


QWice  o<  Special  Counsel.  Wa»t>.nqion.  D.C 

Kenneth  Walkef.  AbHene.  Te.as „ 

(Mcv  of  Soeoai  C^Mjosei   Wesfwiglon.  DC 

Delaware  Couniy  OH  Cotnpanjr.  Mancheslef,  Iowa 


Cedar  Vaiiev  Coopefadve  Company  Cedai  Rapids  Nebraska. . 
Oiuck  Hansen.  Sunnyvale.  Calrtomia    _ . 


CaseNa 


Type  of  utxnaann 


HRZ-0233 

HR2-0234 
MRZ-0232 

HEE-0118 
HEE-0119 
HFA-0274 


Interlocutory  orOor  M  gtariec  The  O+tice  oi  ^^anngs  ana  Apoeais  wouic  giwe  10 
weighi  to  cenair  a^Klavits  submmec  b*  '^exaco  inc  m  connectior  witr  f\e 
Slalemeni  oi  Obiect>ons  \c  the  May  i    i3'9  '^oooseo  Remedial  Ode'  asueo  ic 

the  hrrr\ 

Intertoculo  onJe<  H  granted  The  fVoooeefl  Remedial  Oder  asueo  tc  Kennetr 
Aaiker  iCase  ^»c  MfiC<-025«i  (kouic  be  witfidrawr  oi  a-TienOec.  anc  Ui  iNalkei 
wouic  Tor  De  'eoutred  ic  Me  a  Staie'-io'T:  o<  Ot>iecDon« 

"'tenoculoo.  oraef  "  g'apiea  Tiie  Otiice  ot  Meenngs  and  Appeals  wooio  rev«» 
arid  r^.aKe  determf-^'iona  'egardinB  cenair  raqueeit  tot  admissiona  suDtnitiea  B» 
Texaco  lie  thai  ure-e  previously  oeierrec  ir  a  Decombet  18  1984  Deasio'i  and 
Orae' iCase  So  hb:^-0"Ci 

Exceotior  to  tf>e  rBponiig  -eouirements  «  granieo  Delaware  CounN  Cm  Comoany 
wouic  not  be  reqj.-ed  tc  tue  Fo"^  EiA  76?B.  Reseller  Ceianers  MortMy 
"etroiew^  Products  Saies  Sepon 

Enceptior  to  ttte  reooring  'eaurenwris  «  grsnieo  C«d»i  vailev  Coopwauve 
Compar.,  wouiB  r>o:  be  'eguireo  lo  hie  Form  ElA-8i"  Annu*  tnei  0«  arvj 
Kerosene  Saias  RecW- 

Apoeai  -ji  ar^  mlor^atio'  'eouest  aemai  n  granted  T>>e  Decemeer  2''  »98Z 
Fr»edoT3  01  iniorrtialKX-  Kegjest  Oewai  issued  by  ttie  OMwe  ol  MHrtary  Appdcalion 
wooio  be  re&cindec  and  CHuc*  Manser-  would  recwve  access  to  a  docurnem 
entitled    'History  ol  Moditicauon  ol  ;jSAF   Arcrati  tO"  Atonnc  Weapon  Deuverv 

1948-1954  ■■ 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Wee*  o(  Feb  e  mfollg^  Feb.  15.  19851 


DM* 

Name  and  location  of  applicant 

Casa  No 

Type  of  submissioo 

Do      

Rice  Oil  Compeny  Denver.  Coiorado 

MRR-0099 

HRZ-Ozis 
HFA-02ffi 

Motion  tor  modification /rescission  «  granted  The  December  19,  1984  Decision  and 
Order  (Case  Nos  HRD-0M3  and  MRH-0U3)  issued  to  Rice  Oil  Company  »»ouid 
be  modified  regarding  the  firm  s  requests  lor  discovery  and  an  evidentiary  hearng 

Iniertocuiory  order  If  granted  The  Apni  21.  1983  Proposed  Remedial  Order  issued 
to  Rice  Cil  Company  iCase  No    HRO-0154)  would  be  dismissed  with  pre|udice 

Appeal  ol  an  mtormation  request  denial  If  granted  The  January  24.  1965  Freedom 
of  Information  Request  Denial  would  be  rescinded  and  Kramer  Associates,  Inc 
would  receive  access  lo  an  invesligativo  report  entitled  Alleged  Contract/ 
Procuremeni  irreguianiies  by  Krarr^e^  Assoaates  (PI-82-95)  and  related  docu- 
ments 

Do 

Rice  Oil  Company  Minot,  Nortn  Dakota     „.   .   . 

Kramer  Associates,  inc  .  WasDington.  D  C __ _„ 

feb   15.  1965 

Refund  Application  Received 

I  Ween  of  Feb   itioFob   15   19851 


Dale 

procaed»>g/name  of 
refund  appticani 

CaseNo 

Feb  8.  1985 

Vickers  Energy  Corp  / 
Bob  Ross,  Inc 

RF  1-376 

Feb  11.  1965 

APCO/Gramco,  Ltd 

RF83-4 

Do 

Van  Gas,  Inc  'R  lyl 

RF68-11 

Do 

Aztoj  Energy/Merte 
Oaks 

RF73-tO 

Feb  8.  1985 

Amirxiil  /  Chevron 

RF98-1 

Do 

Belco  Petrolaum' 
Chevron 

RF99-I 

Do 

Grace  Petroleum' 

PF100-1 

Do. 

Mountain  Fuel/ Chevron 

RFlOl-1 

Do 

Oimard  Relmmg/ 
CJievTon 

Do 

Superior  Oil/Chevron 

HF103-1 

Feb    12.  1965 

Azte»  Energy /Manslieid 
Oil  Company 

RF73- 1 1 

Do 

Hertz  Corp./HBE  Corp 

RF76-2 

Do 

Van  Gas.  Inc  /Mt 
Lasser  Trout  Farms. 
Inc- 

RF68-12 

Do 

Petroleum/Reed 
Dotnbutmg  Co.  Inc 

RF 104-1 

Feb   13.  1965 

Amoco 'Amcorp  Ol 

RF21-12379  10 
FR21-12380 

Feb   14,  1965 

Amui/Lorar  D  Riegor 

RF46-29 

Feb   12.  1965 

Amoco  /  Belndge  /  T  hree 

R021-153  to 

Alf*ated  Tnbes 

RQ8-154 

Feb   15.  1985 

Wisconsin  Industnal 
Fuel  Oils/Oils.  Inc 

RF75-2 

Do 

RF6e-13 

A  Day 

Feb   11.  1985 

Guff  Refund 

RF40-I6e8  to 

lo  Feb   15. 

Applications 

RF40-1710 

1985 

IFR  Doc.  B5-6441  Filed  3-15-85;  8:45  amj 
MLUNG  CODE  B4S0-01-M 


Objection  to  Proposed  Remedial  Order 
Filed;  Week  of  Jan.  7  through  Jan.  11, 
1985 

During  the  week  of  January  7  through 
January  11,  1985,  the  notice  of  objection 
to  the  proposed  remedial  order  listed  in 
the  Appendix  to  this  .Notice  was  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  order  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 


Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as 
nonparticipants  for  good  cause  shown. 

All  requests  to  participate  in  this 
proceeding  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  D,C, 
20585. 

George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 
March  11,  1985. 
Questor  Petroleum  Corp.;  Kyle  S.  McAlister: 

New  Braunfels.  Texas:  HRO-0269.  crude 

oil 

On  Januiiry  11,  1985,  Questor  Petroleum 
Corporation:  Kyle  S.  McAlister,  1150 
Highway  46  South  New  Braunfels,  Texas 
78130  filed  a  .Notice  of  Objection  to  a 
Proposed  Remedial  Order  which  the  DOE 
Office  of  Special  Counsel  of  the  Economic 
Regulatory  Administration  issued  Questor 
and  to  Mr.  Mc.Mister  on  iuly  27,  1984.  In  the 
PRO.  the  ER.'X  found  that  during  the  period 
January  1978  through  June  1979,  Questor 
resold  crude  oil  in  excess  of  the  maximum 
lawful  selling  prices  set  forth  in  10  CFR  Part 
212,  Subpart  L 

According  to  the  PRO  the  violation  resulted 
in  $8,173,986.19  of  overcharges. 

[FR  Doc.  85-6439  Filed  3-15-85;  8:45  am| 
BILLING  CODE  6450-01-41      | 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and  Appeals 
Department  of  Energy. 

action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  a  consent  order  fund  of 
552,885.52  to  members  of  the  public.  This 
money  is  being  held  in  escrow  following 
the  settlement  of  an  enforcement 


proceeding  involving  Armour  Oil 
Company  {HEF-0031), 

DATE:  Date  and  address:  Comments 
must  be  filed  within  30  days  of 
publication  of  this  notice  in  the  Federal 
Register  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  All  comments 
should  conspicuously  display  a 
reference  to  the  above  case  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  252-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205, 282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205, 282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  a  Consent  Order 
entered  into  by  Armour  Oil  Company 
(Armour).  The  Consent  Order  involves  a 
particular  audit  period  and  a  distinct 
consent  order  fund  as  set  forth  in  the 
Proposed  Decision.  The  Consent  Order 
settled  possible  pricing  violations  in 
Armour's  sales  of  petroleum  products  lo 
customers  during  the  relevant  audit 
period. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  the  escrow  account 
funded  by  Armour  pursuant  to  the 
Consent  Order.  The  DOE  has  tentatively 
decided  that  the  consent  order  fund 
should  be  distributed  to  those,  customers 
of  Armour  who  establish  that  they  were 
injured  by  Armour's  alleged 
overcharges.  Such  customers  will 
receive  refunds  based  on  the  amounts 
designated  for  them  under  the  terms  of 
the  Consent  Order.  However. 
Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
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proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
the  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1;00  to  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234,  1000  Independence  Avenue, 
SVV.,  Washington,  DC  20585. 

Dated:  March  11, 1985. 
George  B.  Breznay, 

Dirfrtnr,  OFuf  of  Hfarin^is  and  Appeals. 

Proposed  Decision  and  Order  of  the 

Department  of  Elnergy 

Special  Refund  Procedures 
M^u.  11,  1985. 

Name  of  Firm:  Armour  Oil  Company. 

Date  of  Filing:  October  13,  1983. 

Case  Number:  HEF-0031. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  may  request  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  formulate  and  implement  special 
procedures  to  make  refunds  in  order  to 
remedy  the  affects  of  alleged  violations 
of  the  DOE  regulations.  See  10  CFR  Part 
205,  Subpart  V,  The  ERA  filed  such  a 
petition  on  October  13, 1983,  requesting 
that  OHA  implement  a  proceeding  to 
distribute  funds  received  pursuant  to  a 
Consent  Order  entered  into  by  the  DOE 
and  Armour  Oil  Company  (Armour)  of 
San  Diego,  California, 

I.  Background.  Armour  Oil  Company 
is  a  "reseller-retailer"  of  petroleum 
products,  as  this  term  was  defined  in  10 
CFR  212,31.  An  ERA  audit  of  Armour's 
operations  during  the  period  May  1974 
through  December  1979  (the  audit 
period)  revealed  possible  violations  of 
the  Mandatory  Petroleum  Price 
Regulations.  In  a  Notice  of  Pnjbable 
Violation  (NOPV)  issued  to  Armour  on 
March  25, 1981,  the  ERA  alleged  that 
during  the  audit  period  Armour 
overcharged  its  customers  by 
S5.683.410.00.  In  order  to  settle  all  claims 
and  disputes  between  Armour  and  the 
DOE  regarding  Armour's  compliance 
with  the  DOE  price  and  allocation 
regulations  in  sales  of  gasoline,  diesel 
fuel,  fuel  oil,  and  kerosene  (hereinafter 
referred  to  as  refined  products)  duiing 
the  period  May  1, 1974  through  January 
28,  1981  (the  consent  order  period),  the 
firm  entered  into  a  Consent  Order  with 


the  DOE  on  November  10,  1982. ' 
.Armour  thereby  agreed  to  refund  a  total 
of  §475,000  to  customers  who  were 
allegedly  overcharged  by  the  firm's 
pricing  practices  in  sales  of  refined 
products  during  the  consent  order 
period.  Under  the  terms  of  the  Consent 
Order,  the  firm  was  to  refund  S379.235.66 
directly  to  specified  customers  through 
cash  or  credit  memoranda,  S52.968.55  to 
the  U.S.  Treasury,  and  $42,795.79  into  an 
interest-bearing  escrow  account  pending 
distribution  by  the  DOE.^'  The  Consent 
Order  refers  to  the  ERA  allegations  of 
overcharges,  but  notes  that  no  findings 
of  violation  were  made.  Additionally, 
the  Consent  Order  states  that  Armour 
does  not  admit  that  it  committed  any 
such  violations 

II.  Jurisdiction.  The  procedural 
regulations  of  the  DOE  set  forth  general 
guidelines  by  which  the  OHA  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Part  205,  Subpart  V.  The  Subpart  V 
process  maybe  used  in  situations  where 
the  DOE  is  unable  to  readily  identify 
persons  who  may  have  been  injured  by 
alleged  or  adjudicated  violations,  or 
unable  to  ascertain  the  amounts  of  such 
persons'  injuries.  For  a  more  detailed 
discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement. 
9  DOE  \  82.553  (1982);  Office  of 
Enforcement.  9  DOE  \  82,508  (1981): 
Office  of  Enforcement.  8  DOE  \  82,597 
(1981)  (hereinafter  cited  as  Vickers]. 
After  reviewing  the  record  in  the  present 
case,  we  have  concluded  that  a  Subpart 
V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  Armour 
consent  order  fund.  We  therefore 


'  Armour  and  the  DOE  entered  into  a  separate 
Consent  Oder  regiirding  gales  of  crude  oil. 
Distribution  procedures  for  funds  obtained  pursuant 
to  that  Consent  Order  have  already  been 
established  by  the  fX3E.  See  A.  lobnson  »  Co.,  Inc.. 
12  DOE  f  85,102  (1984)  In  the  present  proceeding, 
we  are  only  considi?ring  distribution  procedures  for 
funds  obtain«J  pursuant  to  the  Consent  Order 
covering  refined  products.  Accordingly  orjy  those 
rustomers  who  purchased  refined  products  from 
.^rmour  will  be  eligible  to  apply  for  a  refund  m  this 
proceeding. 

»  The  S52.9G8.55  paid  to  the  U.S.  Treiisiiry  was 
attributable  to  overcharges  made  to  company- 
owned  sut>sidiaries  of  Armour  located  in  San  Diego. 
California,  and  Chula  Vista.  New  Mexico,  bi 
addition,  although  the  Consent  Order  inmaily 
required  Armoijr  to  pay  S42.795.79  into  the  DOE 
escrow  account,  the  DOE  subsequently  directed 
Armour  to  pay  the  amount  designated  for  direct 
payment  to  EZ  Serve.  Inc..  one  of  the  customers 
listed  in  the  schedule,  into  the  escrow  account  as 
well.  Consequently,  the  amount  of  SIO.088.73  was 
added  to  the  S42.7'95.79  consent  order  fund,  for  a 
total  of  $52^85.52  to  be  distributed  in  the  present 
proceeding. 


propose  to  grant  the  ERA's  petition  and 
assume  jurisdiction  over  distribution  of 
the  fund. 

III.  Proposed  Refund  Procedures. 
Insofar  as  possible,  the  consent  order 
fund  should  be  distributed  to  those 
customers  of  Armour  who  were  injured 
by  the  firm's  alleged  pricins  and 
allocation  violations.  The  ERA  records 
concerning  this  Consent  Order  include  a 
schedule  prepared  in  accordance  with 
the  terms  of  the  Consent  Order.  The 
schedule  sets  forth  the  names  of  304 
customers  who  were  allegedly 
overcharged  by  Armour,  along  with 
designated  refund  amounts.  In  our  view. 
these  firms  and  their  donwstream 
customers,  are  most  likely  the  only 
parties  who  were  adversely  affected  by 
any  alleged  violations  by  the  firm.  All 
but  14  of  the  customers  listed  in  the 
schedule  were  to  receive  their 
designated  refund  amounts  directly  from 
Armour,  as  mandated  by  the  Consent 
Order.  The  refund  amounts  attributable 
to  the  remaining  14  customers  were  paid 
into  the  DOE  escrow  amount.  The 
names  of  these  customers  and  their 
designated  refund  amounts  are  set  forth 
in  the  Appendix  to  this  Proposed 
Decision  and  Order.'  While  we 
recognize  that  there  may  be  other 
customers  of  Armour  refined  products 
who  were  not  listed  in  the  auiiit  files 
and  who  may  have  been  injured  by 
Armours  pricing  or  allocation  practices 
during  the  consent  order  period,  we 
believe  that  the  14  customers  listed  in 
the  Appendix  are  most  likely  the  only 
parties  eligible  for  refunds  in  this 
proceeding. 

All  of  the  identified  customers  of 
Armour  listed  in  the  Appendix  are 
resellers  (retailers  or  wholesalers)  or 
refiners  of  petroleum  products.  We 
propose  that  these  firms  be  required  to 
demonstrate  that  they  did  not  pass  on  to 
their  customers  price  increases 
implemented  by  Armour.  See.  e.^.. 
Vickers.  In  order  to  qualify  for  a  refiuid 
base  on  injury  due  to  Armour  s  pricing 
practices,  firms  which  acted  in  ihe 
capacity  of  resellers  of  Armour  refined 
products  must  show  that  during  the 
consent  order  period  they  would  have 
maintained  their  prices  for  the  refined 
products  at  the  same  level  had  the 
alleged  overcharges  not  occurred.  While 
there  are  a  variety  of  ways  to  make  this 
showing,  a  reseller  or  refiner  should 
generally  demonstrate  that  at  the  time  it 
purchased  refined  products  from 


'  We  curienliy  do  not  have  addresses  for  some  of 
the  14  customers  listed  m  the  Appendix  In  order  to 
insure  that  these  customers  receive  notice  of  tJsis 
proceeding,  we  ask  that  anyune  aware  of  their 
addresses  wind  us  this  informdUoa 
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Armour,  market  conditions  would  not 
permit  it  to  increase  its  prices  to  pass 
through  the  additional  costs  associated 
with  the  alleged  overcharges  to  its 
customers.  In  addition,  the  reseller  or 
refiner  must  show  that  it  maintained  a 
"bank"  of  unrecovered  costs  in  order  to 
demonstrate  that  it  did  not  subsequently 
recover  these  costs  by  increasing  its 
prices.*  The  maintenance  of  a  bank  will 
not,  however,  automatically  establish 
injury.  See  Tenneco  Oil  Co/Chevron 
U.S.A..  Inc..  10  DOE  |  85,014  (1982); 
Vickers  Energy  Corp. /Standard  Oil  Co.. 
10  DOE  \  85,036  (1982):  Vickers  Energy 
Corp. /Koch  Industries.  Inc..  10  DOE 
H  85.038  (1982). 

Alternatively,  since  the  Consent 
Order  also  covers  Armour's  compliance 
with  the  allocation  regulations,  reseller 
and  refiner  claimants  may  establish 
eligibility  by  showing  that  they  wee 
injured  by  Armour's  allocation 
practices.*  See  Office  of  Enforcement.  9 
DOE  1  82.551  at  85,  268-69  (1982). 

As  in  many  prior  special  refund  cases, 
we  will  adopt  a  presumption  of  injury 
with  respect  to  small  claims. 
Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  st;itcs 
that: 

In  establishing  strindiirds  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  lake 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions 

10  CFR  205.282(e).  The  presumption  we 
will  adopt  in  this  case  is  used  to  permit 
claimants  to  participate  in  the  refund 
process  without  incurring 
disproportionate  expenses,  and  to 
enable  the  OUA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

The  presumption  that  claimants 
seeking  smaller  refunds  were  injured  by 


*  Some  of  Ihe  rffinril  product  sales  covered  by 
Ihp  Consrnt  Order  occurred  sut)sequenl  to  the 
amenrimeni  of  the  retailpr  price  rule  Ihat  eliminnled 
the  biink  requirement  for  retailers  Spe  10  CFR 
212.93(h||21.  44  KG  M:-A2  Huly  19.  1979|  (effective 
luly  15.  19"9)  Accordingly,  retailers  will  not  be 
required  to  submit  bank  information  concerning  any 
purchases  of  refined  prnducls  Ihev  mav  have  made 
afirr  July  15.  1979 

^  In  prior  cases,  we  have  required  allocation 
claimants  to  (i|  show  th.il  they  contemporaneously 
notified  appropriate  DOK  personnel  of  the  alleged 
allocation  violations  and  (iij  make  a  reasonable 
demonstration  that  ihey  incurred  injury  as  a  result 
of  the  alleged  violations.  See  Slanciiirds  Oil  Co. 
I IndiannI '.Anchor  Dislniiulors.  Inc..  12  DOE  I  85.030 
|19M|. 


the  pricing  and  allocation  practices 
settled  in  the  Armour  Consent  Order  is 
based  on  a  number  of  considerations. 
See  e.g..  Uban  Oil  Co..  9  DOE  f  82,541 
(1982).  As  we  have  noted  in  many 
previous  refund  decisions,  there  may  be 
considerable  expenses  involved  in 
gathering  the  types  of  data  needed  to 
support  a  detailed  cleim  of  injury.  In 
order  to  prove  such  a  claim,  an 
applicant  must  compile  and  submit 
detailed  factual  information  regarding 
the  impact  of  alleged  overcharges  which 
took  place  many  years  ago.  This 
procedure  is  generally  time-consuming 
and  expensive,  and  in  the  case  of  small 
claims,  the  cost  to  the  firm  of  gathering 
this  factual  information,  and  the  cost  to 
the  OHA  of  analyzing  it,  may  be  many 
times  the  expected  refund  amount. 
Failure  to  allow  simplified  application 
procedures  for  small  claims  could 
therefore  operate  to  deprive  injured 
parties  of  the  opportunity  to  obtain  a 
refund.  The  use  of  this  presumption  is 
also  desirable  from  an  administrative 
standpoint,  because  it  allows  the  OHA 
to  process  a  large  number  of  refund 
claims  quickly,  and  to  use  its  limted 
resources  more  efficiently.  Finally,  these 
smaller  claimants  did  purchase  covered 
products  from  Armour  and  were  in  the 
chain  of  distribution  where  the  alleged 
violations  occurred.  Therefore,  they  bore 
some  impact  of  the  alleged  violations,  at 
least  initially.  The  presumption 
eliminates  the  need  for  a  claimant  to 
submit  and  the  OHA  to  analyze  detailed 
proof  of  what  happened  downstream  of 
that  inital  impact,      j 

Under  this  presumption,  a  refiner, 
reseller,  or  retailer  claimant  will  not  be 
required  to  submit  any  additional 
evidence  of  injury  beyond  purchase 
volumes  if  its  refund  claim  is  below  a 
threshold  level.®  Previous  OHA  refund 


"  We  propose  Ihat  resellers  and  refiners  who 
made  only  spot  purchases  from  Armour  be 
presumed  to  have  suffered  no  injury.  They  would 
therefore  be  ineligible  for  any  refund,  even  a  refund 
at  or  below  the  threshold  level.  As  we  have 
previously  stated  with  respect  to  spot  purchasers: 

(Tjhose  customers  lend  to  have  considerable 
discretion  in  where  and  when  to  make  purchases 
and  would  therefore  not  have  made  spot  market 
purchases  of  |the  firm's  produclj  at  increased  prices 
unless  Ihey  were  able  to  pass  through  Ihe  full 
amount  of  (the  firm's]  quoted  selling  price  at  Ihe 
lime  of  purchase  to  their  own  customers. 

Vickers.  8  DOE  at  85.396-97.  See  Office  of  Special 
Counsel.  10  DOE  1  85,048  al  88.200  (1882|.  The  same 
rationale  holds  true  in  the  present  case. 
Accordingly,  in  order  to  overcome  the  rebuttable 
presumption  that  they  were  not  injured,  in  addition 
to  the  proof  of  injury  required  of  those  resellers 
claiming  more  than  the  threshold  amount,  any 
reseller  claimants  who  were  spot  purchasers  must 
submit  additional  evidence  to  establish  that  they 
were  unable  to  exercise  dilcretion  as  to  where  and 
when  Ihey  made  the  purchBse(s|  on  which  their 
refund  claim  is  based. 


decisions  have  expressed  the  threshold 
either  in  terms  of  a  ceiling  on  purchases 
from  the  consenting  firm,  or  as  a  dollar 
refund  amount.  However,  in  Te.xos  Oil  F 
Gas  Corp..  12  DOE  f  85,069  (1984),  we 
noted  that  describing  the  threshold  in 
terms  of  a  dollar  amount  rather  than  a 
purchase  volume  figure  would  better 
effectuate  our  goal  of  facilitating 
disbursements  to  applicants  seeking 
relatively  small  refunds.  Id.  at  88.210. 
We  propose  that  the  same  approach  be 
followed  in  this  case.  The  adoption  of  a 
threshold  level  below  which  a  claimant 
is  not  required  to  submit  any  further 
evidence  of  injury  beyond  volumes 
purchased  is  based  on  several  factors. 
As  noted  above,  we  are  especially 
concerned  that  the  cost  to  the  applicant 
and  the  government  of  compiling  and 
analyzing  information  sufficient  to  show 
injury  not  exceed  the  amount  of  the 
refund  to  be  gained.  In  this  case,  where 
much  of  the  consent  order  period  was 
fairly  distant,  we  believe  that  the 
establishment  of  a  presumption  of  injury 
for  all  claims  of  S5.00G  or  less  is 
reasonable.''  See  Texas  Oil  &  Gas 
Corp..  12  DOE  U  85,069  (1984);  Marion 
Corp..  12  DOE  f  85,014  (1984). 

IV.  Calculation  of  Refund  Amounts. 
We  must  further  determine  the  proper 
method  for  dividing  the  consent  order 
fund  among  successful  applicants. 
Although  we  recognize  that  our  records 
do  not  provide  conclusive  evidence  as  to 
the  identity  of  all  eligible  parties  or  the 
amount  of  money  they  should  receive  in 
a  Subpart  V  proceeding,  we  believe  it  is 
appropriate  to  use  this  information  in 
the  present  case.  Specifically,  we  note 
that  the  ERA  audit  was  at  an  advanced 
stage  and  the  allegedly  overcharged 
pcjrties  were  very  well-defined,  as 
evidenced  by  the  detailed  schedule 
prepared  in  accordance  with  the  terms 
of  the  Consent  Order.  Accordingly,  the 
information  provided  in  the  ERA  audit 
files  and  set  forth  in  the  schedule  can  be 
used  to  fashion  a  refund  plan  which  will 
correspond  closely  to  the  injuries 
experienced.  See.  e.g..  Marion.  We 
therefore  propose  that  the  maximum 
refund  for  the  firms  listed  in  the 
Appendix  be  equivalent  to  the  refund 
amounts  set  forth  in  the  Appendix.* 


'  Any  reseller  whose  polcntial  refund  amount  is 
above  the  threshold  amount  may  elect  to  apply  for  a 
refund  based  on  thre  threshold  amount. 

"  Those  customers  who  were  entitled  to  receive  a 
direcl  refund  from  Armour  pursuant  to  the  Consent 
Order  will  not  be  eligibfe  for  a  refund  in  the  present 
proceeding  unless  they  can  show  that  they  did  not 
receive  a  refund  from  Armour  In  the  event  that  any 
claims  are  successfully  made  by  fimis  not  listed  in 
Ihe  Appendix,  we  may  have  to  adjust  Ihe  maximum 
refund  amounts  set  forth  in  the  Appendix. 
Accordingly,  we  do  not  intend  lo  issue  final 

Continued 


Federal  Register  /  Vol.  50.  No.  52  /  Monday.  Mdrch  18.  1985  /  Notices 


10849 


Successful  refund  applicants  will  also 
receive  a  pro  rata  share  of  the  interest 
which  has  acr;rucd  since  the  deposit  of 
the  funds  into  the  escrow  account. 

We  furthrr  propose  to  establish  a 
minimum  amount  of  $15  for  refund 
claims.  We  have  found  throujjh  our 
experienf:e  in  prior  refund  cases  that  the 
cost  of  procussmg  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15  outweighs  the  benefits  of  restitution 
in  those  situations.  St'c.  e.<^.,  Amoco; 
Ubun  Oil  Co..  9  DOE  \  82,541  at  85.225 
(1982).  See  also  10  CFR  205.2B6(h). 

Refund  applications  in  this  proceeding 
should  not  be  filed  until  issuance  of  a 
final  Decision  and  Order,  Detailed 
procedures  for  filing  applications  will  be 
provided  in  the  final  Decision  and 
Order.  Before  disposing  of  any  of  the 
funds  received,  we  intend  to  publicize 
the  distribution  process  and  to  provide 
an  opportunity  for  any  affected  party  to 
file  a  claim.  In  addition  to  publishing 
copies  of  the  proposed  and  fin.d 
decisions  in  the  Federal  Register  copies 
will  be  provided  to  any  of  the  Armour 
customers  listed  in  the  Appendix  for 
whom  we  are  able  to  determine 
addresses. 

In  the  eveiit  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of.  these  funds  could  be  distributed  in 
various  ways  We  will  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first 
stage  of  this  refund  proceeding  is 
completed. 

It  is  therefore  ordered  that:  The  refund 
amount  remitted  to  the  Department  of 
Energy  by  Armour  Oil  Company 
pursuant  to  the  Consent  Order  executed 
on  November  10. 1982  will  be  distributed 
in  accordance  with  th(!  foregoing 
Decision. 

Armour  Oil  Company  Appendix 


Armour  Oil  Company  Appendix — Continued 


Identified  custoinors 


KefT-McGee  Chemical  Co ,  Kerr-McGoe  Center, 

Oklahoma  Crty.  OK 

Caribou  Fow  Cofnefs.  PO  Box  457.  Atton,  WY 

83110  

Giant  Industries.   Inc.,   5107  North  7lJi  Street. 

Pnoena.  A2  85014 

USA  Petroleum  Corporation.  1633  26th  Street. 

Santa  Monica.  CA  90404 

Newhall    Refining.    lOOO    Santa    Monica    Blvd., 

Suite  200,  Los  Angeles.  CA  90067 

Fraiiko  Oil  Co 

Olympian  Oil  Company,  39  S,  Linden  Avenue,  S. 

San  Francisco,  CA  94080 „. 

Digas  Company  ol  Delaware _.„ „.. 

Powenne  Oil  Company    12354  lakeland  Road, 

Same  Fc  Springs.  CA  90670 

Simmons  Oil  Corporalion,  P  O  Box  4520.  Scotts- 

dale,  AZ  85258 

Golden  Gate  Petroleum.  P.O.  Box  8820,  E-nery- 

villo.  CA  94662 _.. 


Potential 
refund 


t3,l23  93 

2,992.87 

533.09 

669.43 

32.05 
32213 

111.16 
12.307  55 

4.942.36 

715.41 

10.03180 


tdenWied  customers 


Potential 
refund 


SouttUand  Corporation.  2444  Moore  Part>  Place. 

Suite  316.  San  Jose,  CA  95126       

EZ    Serve,    Inc ,    PO     Box   3579,    ADilene.   TX 

79604 • 

Venture  Trading  Company,  9701  Wilshire  Blvd., 

Beverly  Hills.  CA  90212 


6.60941 

10,089  73 

204  60 
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dotcrminations  on  any  refund  cIciimH  in  this 
proceeding  until  the  dendlino  for  application.s  has 
passed. 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appi-.ils.  DOE. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 

.Appeals  of  the  Department  of  Energy 
announres  the  procedures  for  filing 
Applications  for  Refund  from  funds 
obtained  from  Bayou  State  Oil 
Corporation  and  Ida  Gasoline.  Inc.  in 
settlement  of  enforcement  proceedings 
lirought  by  DOE's  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  postmarked  by  June  17, 
1985,  should  conspicuously  display  a 
reference  to  case  number  HEF-O262,  and 
should  be  addressed  to:  Office  of 
Hearings  and  .Appeals.  Department  of 
Energy,  ICXXJ  Independence  Avenue, 
SW.,  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
1  hum, IS  O  Mann,  Dtpuly  D:;ector, 
Office  of  Hi  anr.gs  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20583,  (202)  252-2094. 
SUPPLEMENTARY  INFORMATION:  In 
a<  cordanct:  with  §  205,2821c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
establishes  procedures  to  distribute 
funds  obtained  as  a  result  of  consent 
order  between  Bayou  State  Oil 
Corporatin  and  Ida  Gasoline,  Inc, 
(Bayou)  and  DOE,  The  consent  order 
settled  all  disputes  between  DOE  and 
Bayou  concerning  possible  violations  of 
DOE  price  regulations  with  respect  to 
the  firm's  sales  of  refined  petroleum 
products  to  its  customers,  and  possible 
violations  concerning  Bayou's 
participation  in  the  Entitlements 
Program,  during  the  period  September 
1973  through  December  1977, 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  a  refund 
in  this  proceeding  may  file  Applications 
for  Refund,  All  Applications  should  be 


postmarked  by  June  17, 1985.  and  should 
be  sent  lo  the  address  set  forth  at  the 
beginning  of  this  notice  Applications  for 
refunds  must  be  filed  in  duplicate  and 
these  applications  will  be  made 
available  for  public  inspection  between 
the  hours  of  1:(X)  and  5:00  p.m..  .Monday 
through  Friday,  except  federal  holidays. 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  dnd  Appeals,  located  in 
Room  lE-234.  1000  Independenc  e 
Avenue,  SW,  Washington.  D.C.  20.58. 

Dwltid:  Mdrr.h  11.  lS+65, 
George  B,  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order:  Implementation  of 
Special  Refund  Procedures 

Name  of  Firm:  Dayou  State  Oil 
Corporation.  Ida  Gasoline.  Inc, 

Date  of  Filing;  October  13,  1983. 

Case  Number:  HEF-0202. 

Under  the  procedural  regulations  of 
the  Department  of  energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  the  Office  of 
Hearings  and  Appeals  (0H.-\)  to 
formulate  and  implement  a  specially- 
designed  process  to  distribute  funds 
obtained  at  the  resolution  of  an 
enforcement  proceeding  in  order  to 
remedy  the  effects  of  alleged  or  actual 
violations  of  DOE  reculations,  10  CFR 
Part  205.  Subpart  V,  Pursuant  to  the 
provisions  of  Subpart  V.  on  October  13, 
1983,  the  ERA  filed  a  Petition  for  the 
Implementation  of  special  Refund 
Procedures  in  connection  with  a  consent 
order  that  it  entered  into  with  Bayou 
State  Oil  Corporation  and  Ida  Gasoline. 
Inc.  (together  referred  to  as  Bayou).' 

On  December  12. 1984.  we  issued  a 
Proposed  Decision  and  Order  tentatively 
setting  forth  procedures  to  distribute 
refunds  to  parties  who  were  injured  b\ 
Bayou's  alleged  violations.  49  FR  49891- 
3  (December  24.  1984).  In  the  prnposfd 
decision  we  descnlied  a  two-stage 
process  for  the  distribution  of  the  funds 
made  available  by  the  Bayou  cnnseiit 
order.  In  the  first  stage,  we  will  refund 
money  to  identifiable  purchasers  of 
covered  products  who  ma\  have  been 
injured  by  D.)>ou's  pricing  practices 
during  the  period  September  1.  1973 
through  December  31.  1977.  This 
decision  describes  the  information  that 
a  purchaser  of  Bayou  petroleum 
products  should  submit  in  order  to 
demonstrate  eligibility  to  receive  a 


■  Both  Bayou  Stiite  Oil  Corporation  and  Id.i 
Gasoline,  Inc.  ar  engaged  in  the  i^fining  and 
reselling  of  peti^jleum  pix>ducts  Thpy  have  some 
common  ntockholdeni.  and  ai^  considei^d  by  the 
ERA  to  be  one  firm.  The  term  "Bayou."  as  used  in 
this  Decision  and  Order.  t^»fcrs  to  both  B.iyou  St.ite 
and  Ida. 
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portion  of  the  consent  order  funds.  After 
meritorous  claims  are  paid  in  the  first 
stage,  a  second  stage  refund  procedure 
may  become  necessary.  See  generallv 
Office  of  Special  Counsel  10  DOE 
1  85,048  (1982)  (hereinafter  cited  as 
Amoco]  (refund  procedures  established 
for  first  stage  applicants,  second  stage 
refund  procedures  proposed).  However, 
because  our  determination  concerning 
the  disposition  of  any  remaining  funds 
will  necessarily  depend  on  the  size  of 
the  fund,  it  is  premature  for  us  to 
address  this  issue.  In  response  to  our 
December  12, 1984  proposed  decision, 
several  states  filed  comments 
concerning  the  disposition  of  possible 
funds  remaining  at  the  conclusion  of  the 
first  stage  proceedings.  Those  comments 
will  not  be  discussed  here. 

I.  lurisdiction 

We  have  considered  ERA's  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  and  determined  that 
it  is  appropriate  to  establish  such  a 
proceeding  with  respect  to  the  Bayou 
consent  order  fund.  In  our  proposed 
decision  and  in  other  recent  decisions. 
we  have  discussed  at  length  our 
jurisdiction  and  authority  to  fashion 
special  refund  procedures.  See.  e  ?.. 
Office  of  Enforcement.  Economic 
Regulatory  .Administration:  In  re  .Adams 
Resources  and  Energy.  Inc..  9  DOE 
H  82,284  (1982).  We  have  received  no 
comments  challenging  our  authority  to 
fashion  special  refund  procedures  in  this 
case.  We  will  therefore  grant  ERA's 
petition  and  assume  jurisdiction  over 
the  distribution  of  the  Bayou  consent 
order  funds. 

II.  Background 

Bayou  was  a  refiner,  as  that  term  is 
defined  in  10  CFR  212.31.  and 
maintained  its  headquarters  m 
Shreveport.  Louisiana.  Three  separate 
DOE  audits  of  Bayous  records  revealed 
possible  regulatory  violations  by  the 
firm.  The  three  ERA  audits  which  form 
the  basis  for  the  Bayou  consent  order 
covered  different  aspects  of  Bayou's 
business  activites  and  different  time 
periods.  Two  of  those  audits.  Nos. 
NOOS90113  and  NOOS90126,  concern 
agreements  whereby  several  refiners 
allegedly  engaged  in  sham  transactions 
for  the  purpose  of  increasing  benefits 
obtained  through  the  Crude  Oil 
Entitlements  Program,  10  CFR  211.67. 
Audit  No.  NOOS90113  covered  the 
period  October  1976  through  May  1977. 
and  Audit  .No.  NOOS90126  covered  the 
period  lanuary  1977  through  May  1979. 
The  third  audit.  No.  641S00396, 
concerns  alleged  overcharges  by  Bayou 
during  the  period  September  1973 


through  December  1977  in  sales  of 
refined  petroleum  products. 

In  order  to  settle  all  claims  and 
disputes  between  Bayou  and  the  DOE 
regarding  the  firm's  compliance  with 
DOE  regulations  during  the  period 
September  1, 1973  through  December  31. 
1977.  Bayou  and  the  DOE  entered  into  a 
consent  order  on  October  20,  1981. 
Under  the  terms  of  the  consent  order. 
Bayou  agreed  to  remit  S950.000  to  DOE 
These  funds  are  being  held  in  an 
interest-bearing  escrow  account 
established  with  the  United  States 
Treasury  pending  a  determination  of 
their  proper  distribution,  and  as  of 
January  31.  1985.  the  Beyou  escrow 
account  had  earned  S329.600  in  interest. 
This  Decision  concerns  the  distribution 
of  the  funds  in  the  escrow  account,  plus 
the  account,  plus  the  accrued  interest. 

III.  Proposed  Refund  Procedures 

.A.  Crude  Oil  Claims 

Becasuse  the  consent  order  resolves 
two  different  kinds  of  violations,  we 
shall  divide  the  escrow  account  funds 
into  two  pools.  Of  the  alleged  violations 
set  forth  in  the  consent  order,  36.6289% 
of  their  aggregate  amount  relate  to 
Bayou's  participation  in  the  Crude  Oil 
Entitlements  Program  during  the  consent 
order  period.  A  division  of  the  consent 
order  funds  on  that  basis  is  reasonable 
and  has  been  used  in  the  past,  See 
Office  of  Special  Counsel.  10  DOE 
H  85.048  (1982).  We  therefore  propose 
that  a  pro  rata  portion  of  the  consent 
order  fund — a  pool  of  $347,975  plus 
accrued  interest — be  set  aside  to  satisfy 
claims  filed  by  participants  in  the  Crude 
Oil  Entitlements  Program  Claimants  in 
this  category  must  show  that  they  were 
injured  by  Bayou's  alleged  violations  of 
those  regulations. 

We  have  previously  established 
refund  procedures  for  consent  orders 
involving  crude  oil-related  violations 
comparable  to  those  resolved  in  the 
current  consent  order.  Bayou  is  alleged 
to  have  reported  as  its  own  crude  oil 
runs  to  stills,  crude  oil  located  at  a 
different  refinery.  This  alleged    , 
misrepresenatation  would  have ' 
increased  the  number  of  entitlements 
issued  to  Bayou,  and  thereby  reduced 
the  value  of  the  entitlement  benefits 
available  to  all  other  refiners.  This 
would  in  turn  have  increased  the  cost  of 
crude  oil  to  all  domestic  refiners.  IN 
Office  of  Enforcement:  In  the  Matter  of 
Alfred  B.  Alkek.  9  DOE  H  82.521  (1982), 
47  F.R.  2196  (January  14,  1982) 
(hereinafter  cited  as  Alkek]  and  Office 
of  Enforcement:  In  the  matter  of  Adams 
Resources  and  Energv,  Inc..  9  DOE 
^  82,553  (1982),  47  Fed  Reg.  16381  (April 
16, 1982)  (hereinafter  cited  as  Adams) 


and  A.  Johnson  8-  Company,  Inc..  12 
DOE  \  85,102  (1984)  (hereinafter  cited  as 
Johnson]  which  involved  settlements 
with  252  firms,  we  established  a  two- 
stage  refund  procedure  for  consent 
orders  funds  received  as  a  result  of 
alleged  crude  oil  regulatory  violations. 
Because  the  types  of  alleged  violations 
that  undeHie  the  crude  oil-related 
portion  of  the  present  proceeding  would 
have  an  impact  similar  to  those  that 
were  the  subject  of  the  .Alkek.  Adams. 
and  Johnson  proceedings,  we  have 
determined  that  it  is  appropriate  to 
formulate  a  two-stage  refund  proceeding 
modeled  after  those  proceedings.  We 
therefore  shall  establish  first-stage 
refund  procedures  for  the  Bayou  crude 
oil  pool  in  which  we  will  accept  first- 
stage  refund  applications  to  be 
adjudicated  in  the  same  manner  and 
using  the  same  principles  as  those 
refund  applications  that  were  filed 
pursuant  to  the  Alkek.  Adams,  and 
Johnson  determinations. 

In  its  comments  on  the  proposed 
decision,  the  Sun  Oil  Company 
suggested  that  the  so-called  "regulatory 
methodology"  which  it  advocated  for 
distributing  the  Stripper  Well 
overcharges  would  also  be  appropriate 
in  this  case.  For  an  explanation  of  Sun's 
position  see  Stripper  Well  Exemption 
Litigation.  12  DOE  f  85,017  (1984),  and 
Documents  No.  00200  and  00235  filed 
therein.  Sun  alternatively  suggested  that, 
regardless  of  whether  we  adopt  its 
"methodology,"  the  Entitlements-related 
portion  of  the  Bayou  consent  order  fund 
should  be  distributed  in  the  same  way 
as  the  Stripper  Well  overcharges.  Sun's 
position  is  premised  on  the  reasonable 
assumption  that  the  cost  of  these  alleged 
violations  by  Bayou  probably  was 
spread  through  the  Entitlements 
Program  in  a  manner  similar  to  that  of 
the  Stripper  Well  overcharges.  See 
Union  Oil  v.  DOE.  688  F2d  797  (Temp. 
Emer.  Ct.  App.  1982).  We  anticipate  that 
we  will  adopt  a  method  of  granting 
refunds  in  the  consolidated  Alkek. 
Adams,  and  Johnson  proceeding  which 
is  consistent  with  that  which  OHA 
ultimately  recommends  to  the  District 
Court  in  the  Stripper  Well  Exemption 
Litigation.  However,  because  those 
matters  are  all  currently  under  active 
consideration,  this  is  neither  an 
appropriate  time  nor  place  for 
discussing  the  merits  of  Sun's  proposal. 

Parties  who  have  filed  claims  in  the 
Alkek.  .Adams,  or  Johnson  refund 
proceedings,  and  have  not  had  a 
decision  on  those  claims,  will  be 
deemed  to  have  filed  similar 
applications  in  this  proceeding  and 
therefore  will  not  need  to  file  a  separate 
application.  As  we  noted  in  Alkek.  it 
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would  be  premature  for  consumers  and 
consumer  groups  to  file  applications  for 
refund  until  the  refiners'  and  resellers' 
claims  have  been  resolved.  AJkek  at 
85,136. 

B.  Refunds  to  Refined  Product 
Purchasers 

The  remainder  of  the  Bayou 
settlement  funds,  63.3711%  of  the  total 
amount  or  $602,025  plus  accrued 
interest,  shall  be  distributed  to 
claimants  who  can  demonstrate  that 
they  have  been  adversely  affected  by 
Bayou's  alleged  violations  in  sales  of 
refined  petroleum  products  during  the 
consent  order  period.  The  petroleum 
products  purchased  by  these  claimants 
were  purchased  either  directly  from 
Bayou  or  from  other  firms  in  a  chain  of 
distribution  leading  back  to  Bayou.  In 
order  to  receive  a  refund,  each  claimant 
will  be  required  to  submit  a  schedule  of 
its  monthly  purchases  of  Bayou  refined 
petroleum  products  for  the  period 
September  1973  to  December  1977.  If  the 
product  was  not  purchased  directly  from 
Bayou  the  claimant  must  include  a 
statement  setting  forth  its  reasons  for 
maintaining  the  product  originated  with 
Bayou.  In  addition,  a  reseller  or  retailer 
that  files  a  claim  generally  will  be 
required  to  establish  that  it  absorbed  the 
alleged  overcharges  and  was  thereby 
injured.  To  make  this  showing,  a  reseller 
or  retailer  claimant  will  be  required  to 
show  initially  that  it  maintained 
"banks"  of  unrecovered  increased 
product  costs  in  order  to  demonstrate 
that  it  did  not  subsequently  recover 
those  costs  by  increasing  its  prices.  See 
Office  of  Enforcement,  10  DOE  f  85.029 
at  88,125  (1982)  (hereinafter  cited  as 
ADA).  In  addition,  it  will  have  to 
demonstrate  that,  at  the  time  it 
purchased  the  product  from  Bayou, 
market  conditions  would  not  permit  it  to 
increase  its  prices  to  pass  throush  the 
additional  costs  associated  with  the 
alleged  overcharges.  Id. 

As  in  many  prior  special  refund  cases, 
we  will  adopt  certain  presumptions. 
First,  we  will  adopt  a  presumption  that 
the  alleged  overcharges  were  dispersed 
equally  in  all  sales  of  products  made  by 
Bayou  during  the  consent  order  period. 
OHA  has  referred  to  this  presumption  in 
the  past  as  a  volumetric  refund  amount. 
Second,  we  will  adopt  a  presumption  of 
injury  with  respect  to  small  claims. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

|i|n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  lake 
into  account  the  desirability  of  distributing 


the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  he  based 
upon  appropriate  presumptions 

10  CFR  205.282(e).  The  presumptions  we 
will  adopt  in  this  case  are  used  to  permit 
claimants  to  participate  in  the  refund 
process  without  incurring 
disaroportionate  expenses,  and  to 
enaole  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available.* 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  product  marketed  by  a 
particular  firm.  In  the  absence  of  better 
information,  this  assumption  is  sound 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 
However,  we  also  recognize  that  the 
impact  on  an  individual  purchaser  could 
have  been  greater,  and  any  purchaser  is 
allowed  to  file  a  refund  application 
based  on  a  claim  that  the  impact  of  the 
alleged  overcharge  on  it  was  greater 
than  the  pro  rata  amount  determined  by 
the  volumetric  presumption.  See,  e.g., 
Sid  Richardson  Carbon  and  Gasoline 
Co.  and  Richardson  Products  Co. /Sioux- 
land  Propane  Co..  12  DOE  P5.054  (1984) 
and  cases  cited  therein  at  88,164. 

The  presumption  that  claimants 
seeking  smaller  refunds  were  injured  by 
the  pricing  practices  settled  in  the  Bayou 
consent  order  is  based  on  a  number  of 
considerations.  See.  e.g.,  Uban  Oil  Co..  9 
DOE  182,541  (1982).  As  we  have  noted 
in  many  previous  refund  decisions,  there 
may  be  considerable  expenses  involved 
in  gathtiring  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  In 
order  to  prove  such  a  claim,  an 
applicant  must  compile  and  submit 
tietailed  factual  information  regarding 
the  impact  of  alleged  overcharges  which 
took  place  many  years  ago.  This 
procedure  is  generally  time-consuming 
and  expensive,  and  in  the  case  of  small 
claims,  the  cost  (to  the  firm)  of  gathering 
this  factual  information,  and  the  cost  (to 
the  OHA)  of  analyzing  it,  may  be  many 
times  the  expected  refund  amount. 
Failure  to  allow  simplified  application 
procedures  for  small  claims  could 
therefore  operate  to  deprive  injured 


parties  of  the  opportunity  to  obtain  a 
refund.  The  use  of  presumptions  is  also 
desirable  from  an  administrative 
standpoint,  because  it  allows  the  G\\.\ 
to  process  a  large  number  of  routine 
refund  claims  quickly,  and  use  its 
limited  resources  more  efficiently. 
Finally,  these  smaller  claimants  did 
purchase  covered  products  from  Sayou 
and  were  in  the  chain  of  distribution 
where  the  alleged  overcharges  occurred. 
Therefore,  they  bore  some  impact  of  the 
alleged  overcharges,  at  least  initially. 
The  presumption  eliminates  the  need  for 
a  claimant  to  submit  and  the  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  the  presumptions  we  are 
adopting,  a  reseller  or  retailer  claimant 
will  not  be  required  to  submit  any 
additional  evidence  of  injurv'  beyond 
purchase  volumes  if  its  refund  claim  is 
based  on  purchases  below  a  threshold 
level.  Previous  OHA  refund  decisions 
have  expressed  the  threshold  either  in 
terms  of  a  ceiling  on  purchases  from  the 
consenting  firm,  or  as  a  dollar  refund 
amount.  However,  in  Texas  Oil  &  Gas 
Corp.,  12  DOE  ^85,069  (1984).  we  noted 
that  describing  the  threshold  in  terms  of 
a  dollar  amount  rather  than  a  purchase 
volume  figure  would  better  effectuate 
our  goal  of  facilitating  disbursements  to 
applicants  seeking  relatively  small 
refunds.  Id.  at  88.210.  We  believe  that 
the  same  approach  should  be  followed 
in  this  case.  The  adoption  of  a  threshold 
level  below  which  a  claimant  is  not 
required  to  submit  any  further  evidence 
of  injury  beyond  volumes  purchased  is 
based  on  several  factors.  As  noted 
above,  we  are  especially  concerned  that 
the  cost  to  the  applicant  and  the 
government  of  compiling  and  analyzing 
information  sufficient  to  show  injury  not 
exceed  the  amount  of  the  refund  to  be 
gained.  In  this  case,  where  the  refund 
amount  is  fairly  low,  and  the  time  period 
of  the  consent  order  is  quite  distant,  we 
believe  that  the  establishment  of  a 
presumption  of  injury  for  all  claims  of 
S5.000  is  reasonable. 3  See  Texas  Oil  & 
Gas  Corp.,  12  DOE  f  85.069  (1984):  Office 
of  Special  Counsel:  In  the  Matter  of 
Conoco,  Inc..  11  DOE  f  85,226  (19841  and 
cases  cited  therein. 

The  Ida/Bayou  Marketers  and  the 
Jobbers'  Group  filed  a  consolidated 


'  The  states  of  North  Carolina  and  Texas  have 
objected  to  some  aspects  of  the  use  of  presumptions 
in  these  cases.  We  have  considered  and  ultimately 
rejected  identically  worded  comments  from  these 
states  in  several  past  cases.  AnUei  Inc  12  DOE 
%  85.073  (1984).  Because  no  new  arguments  have 
been  offered,  we  will  not  further  address  the  merits 
of  these  arguments  in  the  present  decision. 


*  Resellers  or  retdilers  whose  monthly  purchases 
during  the  period  for  which  a  refund  is  claimed 
result  in  a  volumetric  refund  of  greater  than  S5.000 
but  who  cannot  establish  that  they  did  not  pass 
through  the  price  increases  or  who  limit  their 
i.iaims  to  the  threshold  amount,  will  be  eligible  for  a 
refund  of  the  $5,000  threshold  amount  without  being 
required  to  submit  additional  evidence  of  injury. 
See  Vickers  at  85.396;  see  also  Ada  at  86.122. 
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comment  which  suggested  that  the 
threshold  level  for  presumption  of  injury 
is  too  low.  They  point  out  that  for 
refunds  below  the  threshold  level, 
applicants  need  only  prove  that  they 
purchased  covered  products  from 
Bayou.  For  larger  refunds  (above  $5,000, 
exclusive  of  interest)  they  must  provide 
both  records  of  banks  of  unrecouped 
costs  and  some  additional  evidence  of 
injury.  The  consolidated  comment 
claimed  that  many  medium-sized 
resellers  were  not  required  to,  and  did 
not.  contemporaneously  calculate  banks 
of  unrecouped  costs.*  It  claimed  that  to 
make  these  calculations  at  this  late  date 
would  cost  much  more  than  the  $5,000 
threshold  refund  amount,  and  would 
generally  not  be  worth  the  effort.  It 
suggested  an  alternative  method  of 
demonstrating  that  applicants  would 
have  had  banks,  based  on  profit 
margins.  The  base  period  for  the 
reseller-retailer  price  rule  in  10  CFR 
212.93  was  May  15. 1973.  By  this  method, 
a  firm  would  calculate  its  per  gallon 
profit  margin  for  the  month  of  May  1973, 
or  a  longer  period  if  May  1973  is  atypical 
of  the  company's  general  profitability. 
The  applicant  would  then  calculate  its 
profit  margin  for  all  months  for  which  it 
expects  to  receive  refunds.  The 
company  would  be  eligible  for  refunds 
for  the  volumetric  amount  in  months  in 
which  its  profit  margin  was  less  than 
during  May  1973.*  The  company  would 
be  ineligible  for  any  refund  in  a  month 
where  its  profit  margin  exceeded  that  of 
the  base  period. 

We  have  decided  that  the  threshold 
level  for  refunds  should  not  be  increased 
in  the  present  case.  However,  there  is  a 
difference  between  the  argument  that 
the  threshold  is  too  small,  and  the 
suggestion  that  an  alternative 
calculation  could  be  used  as  evidence  of 
having  had  banks  during  the  consent 
order  period.  The  OHA  is  not  wedded  in 
every  case  to  a  requirement  that 
resellers  submit  their  actual, 
contemporaneous  cost  banks  to  show 
that  they  were  unable  to  increase  prices 
to  recoup  alleged  overcharges  during  the 
period  covered  by  a  consent  order. 
Subject  to  the  limitations  discussed 
below,  we  will  permit  apphcants  in  this 


'  Resellers  were,  however,  required  to  maintain 
sufficient  records  to  demonstrate  compliance  with 
the  price  regulations  From  such  records,  a  reseller 
could  easily  calculate  banks. 

'  If  the  volumetric  amount  is  greater  than  the 
difference  between  the  company's  profit  margin  in  a 
particular  month  and  that  of  the  base  period,  the 
company  may  qualify  for  a  partial  refund.  For 
example,  if  the  tuse  period  profit  margin  is  $.015/ 
gallon,  and  a  particular  month's  margin  is  $.013/ 
gallon,  the  reseller  can  receive  a  refund  of  no  more 
than  $.002/galloa  even  if  the  volumetric  amount  is 
higher,  as  m  this  proceeding. 


proceeding  to  submit  their  cost  bank 
data  in  a  different  form. 

In  our  view,  the  Ida/Bayou  marketers 
and  the  Jobbers'  Croup  suggestion  has 
serious  limitations.  The  alternative 
method  of  calculation  which  has  been 
suggested  differs  from  the  use  of  banks 
primarily  because  banks  are  cumulative. 
That  is.  if  a  reseller  had  a  gross  profit 
margin  in  a  particular  period  which  was 
less  than  its  gross  margin  on  May  15. 
1973  it  would  accumulate  a  bank  of 
unrecouped  costs.  In  a  future  period,  it 
could  use  these  banked  costs  to  legally 
increase  its  profit  margin  beyond  its 
May  15, 1973  level.  This  would  have  the 
effect  of  reducing  the  reseller's  total 
cumulative  bank.  As  noted  previously. 
companies  that  "built"  banks  in  a 
particular  month  that  later  were  "drawn 
down  '  to  zero  should  not  receive 
refunds,  since  they  ultimately  were  able 
to  pass  through  any  possible 
overcharges.  Yet  under  the  suggested 
methodology  they  would  be  eligible  for 
refunds  if  their  profit  margin  in  any 
period  was  lower  than  the  historic  level. 
There  were  also  other  important 
limitations  on  the  passthrough  of 
banked  costs  which  would  not  be  taken 
into  account  by  the  suggested 
alternative  method,  namely  the  "equal 
application  rule,"  and  the  "deemed 
recovery  rule." 

However,  we  are  always  eager  for 
refund  mechanisms  that  have  the 
advantage  of  simplicity  while  providing 
a  reasonably  accurate  estimate  of  actual 
injury.  Accordingly,  in  this  proceeding 
we  will  accept  some  aspects  of  the 
commenters'  suggestion  that  simplified 
calculations  of  banks  should  be  allowed. 
In  a  case  where  a  reseller  did  not 
contemporaneously  calculate  banks, 
and  a  particular  aspect  of  the  cost  banks 
rules  makes  precise  calculation 
prohibitively  expensive,  resellers  who 
purchased  from  Bayou  may  make 
legitimate  simplifying  assumptions.  To 
the  extent  that  resellers  are  able  to 
submit  the  type  of  profit  margin 
information  that  demonstrates  the 
existence  of  banks,  it  will  be  permitted. 
However,  the  limitations  inherent  in  this 
method,  discussed  above  should  apply. 
For  example,  an  increase  in  a  reseller's 
gross  profit  margin  above  its  May  15, 
1973  level  would  indicate  that  a  portion 
of  its  banks  would  have  been  passed 
through.  In  such  cases,  the  applicant  for 
a  refund  must  explain  why  it  believes 
that  it  still  at  that  time  had  sufficient 
banks  available  to  be  eligible  for 
refunds  in  previous  and  subsequent 
months.  As  in  any  refund  proceeding, 
the  burden  of  proving  injury  is  on  the 
applicant. 


In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement.  Economic  Rc^uJotory 
Administration:  In  the  Matter  ofPVM 
Oil  Associates.  Inc..  10  DOE  ^85,072 
(1983):  see  also  Texas  Oil  &  Gas  Corp., 
12  DOE  at  88.209  and  cases  cited 
therein.  We  have  therefore  concluded 
that  end-users  of  Bayou  petroleum 
products  need  only  document  their 
purchase  volumes  from  Bayou  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges. 

We  note  that  if  a  reseller  or  retailer 
make  only  spot  purchases  from  Bayou,  it 
is  not  likely  to  have  suffered  an  injury. 
As  we  have  previously  stated  with 
respect  to  spot  purchasers: 

(Tjhose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  of  [the  firm's|  product)  at 
increased  prices  unless  they  were  able  to 
pass  through  the  full  amount  of  [the  firm's) 
quoted  selling  price  at  the  time  of  purchase  to 
their  own  customers. 

Vickers  at  85,396-97.  We  believe  the 
same  rationale  holds  true  in  the  present 
case.  Accordingly,  a  spot  purchaser 
which  files  a  claim  should  submit 
specific  and  detailed  evidence  to 
establish  that  it  was  unable  to  recover 
the  increased  prices  it  paid  for  Bayou 
petroleum  products.  See  Amoco  at 
88,200. 

Delta  Petroleum  and  E-Z  Mart  Stores 
expressed  concern  that  they  have  not 
saved  records  from  the  time  of  the 
consent  order  period,  so  they  may  be 
unable  to  collect  refunds  even  at  the 
presumption  level,  despite  substantial 
purchases  from  Bayou.  Bayou  itself 
claims  that  it  no  longer  possesses 
records  from  the  consent  order  period, 
and  is  unable  to  help  its  current  or 
former  customers.  The  OHA  will 
attempt  to  assist  individual  applicants  in 
establishing  their  level  of  purchases 
from  Bayou. 

A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  volumetric  refund 


Federal  Register  /  Vol.  50,  No.  52  /  Monday,  March  18.  1985  /  Notices 


10853 


amount  is  calculated  by  dividing  the 
settlement  amount  by  our  estimate  of 
the  total  gallonage  of  products  covered 
by  the  consent  order.  In  the  present 
case,  based  on  the  information  available 
to  us  at  this  time,  the  volumetric  refund 
amount  is  SO.003671  per  gallon,  exclusive 
of  interest.*  As  of  January  31. 1985, 
accumulated  interest  increased  the  per 
gallon  refund  amount  to  $.004991  per 
gallon. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
S15.00  for  first  stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  S15.00  outweighs  the 
benefits  of  restitution  in  those 
situations.  See.  e.g.,  Uban  Oil  Co..  9 
DOE  \  82,541  at  85.225  (1982). 

IV.  Applications  for  Refund 

After  having  considered  all  the 
comments  received  concerning  the  first 
stage  proceedings  tentatively  adopted  in 
our  December  12, 1984  proposed 
decision,  we  have  concluded  that 
applications  for  refund  should  now  be 
accepted  from  parties  who  purchased 
Bayou  petroleum  products.  An 
application  must  be  in  writing,  signed  by 
the  applicant,  and  specify  that  it 
pertains  to  the  Bayou  State/Ida  Special 
Refund  Proceeding.  Case  Number  HEF- 
0202. 

An  applicant  should  indicate  from 
whom  the  covered  product  was 
purchased  and,  if  the  applicant  is  not  a 
direct  purchaser  from  Bayou,  it  should 
also  indicate  the  basis  for  its  belief  that 
the  petroleum  product  purchased 
originated  from  Bayou  or  Ida  Gasoline 
Company.  Each  applicant  should  report 
its  volume  of  purchases  by  month  for  the 
period  of  time  for  which  it  is  claiming  it 
was  injured  by  the  alleged  overcharges. 
Each  applicant  should  specify  how  it 
used  the  Bayou  petroleum  product,  such 
as  whether  it  was  a  reseller  or  ultimate 
consumer.  If  the  applicant  is  a  reseller,  it 
should  state  whether  it  maintained 
banks  of  unrecouped  product  cost 
increases  from  the  date  of  the  alleged 
violation  through  January  27,  1981.  An 
applicant  who  did  maintain  banks 
should  furnish  the  OHA  with  a  schedule 
of  its  cumulative  banks  calculated  on  a 
quarterly  basis  from  November  1973 
through  January  27,  1981.  The  applicant 
must  submit  evidence  to  establish  that  it 
did  not  pass  on  the  alleged  injury  to  its 


'  During  the  consent  order  period.  Bayou  sold 
163.983.372  gallons  of  petroleum  products.  The 
volumelric  refund  amount  is  obtained  by  dividing 
the  portion  of  money  remitted  by  Bayou  set  aside 
for  refunds  lo  refined  product  purchasers  by  the 
volume  of  products  sold  ($602,025  divided  by 
163.98,1.372  gallons  =  $0.003671  per  gallon. 


customers,  if  the  applicant  is  a  reseller. 
For  example,  a  firm  may  submit  market 
surveys  or  information  about  changes  in 
its  profit  margms  or  sales  volume  to 
show  that  price  increases  to  recover 
alleged  overcharges  were  infeasible. 
The  applicant  should  report  any  past  or 
present  involvement  as  a  party  in  DOE 
enforcement  actions.  If  these  actions 
have  terminated,  the  applicant  should 
furnish  a  copy  of  a  final  order  issued  in 
the  matter.  If  the  action  is  ongoing,  the 
applicant  should  briefly  describe  the 
action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  while  its 
application  for  refund  is  being 
considered  See  10  CFR  205.9(dl. 

Each  application  must  also  mclude  the 
following  statement;  "1  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name,  position  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  by  us  for  additional 
information  concerning  the  application. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals. 
Forrestal  Building,  Room  lE-234,  1001 
Independence  Avenue,  Washington, 
DC.  Any  applicant  that  believes  that  its 
application  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  applicafion  from 
which  the  confidential  information  has 
been  deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential. 

All  applications  should  be  sent  to: 
Bayou  State  Oil  Company  Special 
Refund  Proceedings,  Office  of  Hearings 
and  Appeals.  U.S.  Department  of 
Energy.  1000  Independence  Avenue, 
S\V.,  Washington,  D.C.  20585. 
Applications  for  refund  of  a  portion  of 
the  Bayou  consent  order  funds  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register.  See  10  CFR 
205. 286.  All  publications  for  refund 
received  within  the  time  limit  specified 
will  be  processed  pursuant  to  10  CFR 
§  205.284. 

V.  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of.  undistributed  funds  could  be 
distributed  in  a  number  of  different 
ways.  However,  we  will  not  be  in  a 


position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first 
stage  refund  procedure  is  completed. 
It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Bayou  Slate  Oil  Corporation 
and  the  IDA  Gasoline  Company 
pursuant  to  the  consent  order  executed 
on  August  31.  1979,  may  now  be  filed. 

(2)  All  applications  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

IFR  Doc  8.V-5438  Filed  3-15-85:  8:45  am] 
BIUJNQ  CODE  MSO-OI-U 


Office  of  the  Secretary 

San  Francisco  Operations  Office; 
Environment,  Safety  and  Quality 
Assurance  DMston;  Certification  of 
Radiological  Condition  of  Gllman  Hall 
Site,  University  of  California,  Berkeley, 
CA 

AOCNCv:  San  Francisco  Operations 
Office,  Department  of  Ejiergy. 

ACTION:  Notice  of  conditional 
certification. 


SUMMARY:  The  Department  of  Energy 
has  completed  the  radiological  surveys 
and  has  taken  remedial  action  to 
decontaminate  and  shield  areas  of 
Gilman  Hall  that  were  found  to  contain 
low  levels  of  contamination  resulting 
from  research  conducted  in  the  building 
in  support  of  the  Manhattan  Engineer 
District  and  Atomic  Energy  Commission 
activities.  The  Department,  through  the 
San  Francisco  Operations  Office,  has 
issued  the  following  statement. 

Statement  of  Conditional  Certification  of 
Gilman  Hall,  University  of  California, 
Berkeley,  California 

The  DOE  Office  of  Terminal  Waste 
Disposal  and  Remedial  Action  and  the 
DOE  SAN  office  have  reviewed  the  final 
remedial  action  and  radiological  survey 
report  of  the  Gilman  Hall  Site.  Based  on 
this  review,  the  DOE  certifies  that  the 
condition  of  the  site  is  radiologically 
acceptable  for  restricted  use  under  the 
controls  provided  h\  the  University  of 
California's  State  Genera!  License  1333- 
62  and  is  therefore  removed  from  the 
Formerly  Utilized  Sites  Remedial  Action 
Program  under  the  condition  that  the 
Campus  Office  of  Environmental  Safety 
&  Health  continues  to  survey  Gilman 
Hall  and  monitor  whene\er  remodeling 
or  renovation  takes  place.  If  or  when 
final  decontamination  of  Gilman  Hall  is 
required  for  unrestricted  use.  it  will  be 
accomplished  through  the  normal 
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closeout  procedures  of  Contract  DE- 

AC03-76SF(XX)98. 

FOn  FURTHCR  INFORMATK}N  CONTACT 

Mr.  W.W.  Warner.  U.S.  Department  of 
Energy,  San  Francisco  Operations 
Office.  Environment.  Safety  and  Quality 
Assurance  Division.  1333  Broadway, 
Oakland.  California  94612.  Phone:  FTS: 
536-6442  or  (415)  273-273-6442. 
SUPPLEMENTARY  INFOftMATION:  The  DOE 
has  established  a  program  to 
characterize  and,  where  necessary. 
correct  the  radiological  conditions  at 
Bites  formerly  used  by  the  Army  Corps 
of  Engineers,  Manhattan  Engineer 
District  and  the  Atomic  Energy 
Commission  during  the  early  years  of 
nuclear  research,  development,  and 
production.  The  ultimate  objective  of  the 
program  is  to  ensure  that  these  formerly 
utilized  sites  and  any  associated 
properties  in  their  vicinity,  are  within 
the  radiological  guidelines  established 
to  protect  the  general  public.  Oilman 
Hall  of  the  University  of  California. 
Berkeley,  California,  is  one  of  the 
formerly  utilized  sites. 

Oilman  Hall  was  used  to  support  the 
Manhattan  Engineer  District  and  early 
Atomic  Energy  Commission  activities  in 
the  early  1940'8.  Research  involved  the 
production  of  minute  quantities  of 
Plutonium  by  bombarding  uranium  with 
cyclotron-produced  neutrons.  During 
this  research,  some  areas  of  the  building 
became  contaminated  from  uranium 
spillage. 

Radiological  surveys  conducted  in 
1976  detected  low  levels  of  alpha 
contamination  and  cesium-137 
contamination.  Additional  surveys  in 
1981  revealed  the  extent  of  the 
contamination  which  initiated  remedial 
action  to  decontaminate  and  shield  the 
effected  areas.  These  remedial  activiti»!S 
were  completed  in  February  1983. 

Based  on  the  review  of  the  fmal 
remedial  action  project  report,  the  DOE 
SAN  office  has  concluded  that  the 
Oilman  Hall  site  is  radiologically 
acceptable  for  restricted  use  under  the 
controls  provided  by  the  University  of 
California's  State  General  License  13.33- 
62  and  is  removed  from  the  Formerly 
Utilized  Sites  Remedial  Action  Program 
under  the  condition  that  the  Campus 
Office  of  Environmental  Safety  and 
Health  continues  to  survey  Oilman  Hall 
and  monitor  whenever  remodeling  or 
renovation  takes  place.  If  or  wht;n  Hniil 
decontamination  of  Oilman  Hall  is 
required  for  unrestricted  use,  it  will  be 
accomplished  through  the  normal 
closeout  procedures  of  Contract  DE- 
AC03-76SF0098. 

These  findings  are  supported  by  the 
Department  of  Energy  Certification 
Ducket  for  Oilman  Hail.  Uni\ersitv  of 


California.  Berkeley.  California.  The 
docket  is  available  for  review  between 
8:00  am  and  4:00  pm.  Monday  through 
Friday  (except  Federal  holidays)  at  the 
following  locations: 

(1)  Department  of  Energy.  San  Francisco 
Operations  Office,  Technical 
Information  Center,  1333  Broadway, 
Oakland,  California.  94612 

(2)  Department  of  Energy.  Public 
Document  Room,  Forrestal  Building — 
Room  lE-190. 1000  Independence 
Avenue,  SW..  Washington.  DC.  20545. 
Dated:  February  28,  19B5. 

Williain  R.  Voigt. 

Acting  Director.  Office  of  Terminal  Waste 

Disposal  and  Remedial  Action. 

[PR  Doc.  85-6443  Filed  i-l&-85:  8:45  am] 

BILLING  COOC  S450-OI-M 


Advisory  Committee  on  Federal 
Assistance  for  Alternative  Fuels 
Demonstration  Facilities;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name;  Advisory  Committee  on  Federal 
A.ssistance  for  Alternative  Fuel 
Demonstration  Facilities. 

Date  and  time:  Friday,  April  12. 1985 — 9:00 
a.m.  to  12:00  p.m. 

Place:  Sheraton  Bismarck  Galleria  6th  & 
Broadway,  Bismarck,  ND  58501.  (701}  255- 
6000,  Room:  Picasso/Davinci. 

Contact:  Patricia  Dickinson,  Office  of  Oil, 
Gas.  Shale  and  Coal  Liquids.  U.S.  Department 
of  Energy,  Germantown.  Maryland  20545. 
Room  D-114,  Mail  Stop  D-122.  Tdephone: 
(.301)  353-2430. 

Purpose:  To  provide  advice,  information, 
•ind  recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  the 
development  of  alternative  fuels. 

Tentative  agenda: 

•  Welcome. 

•  Great  Plains  Coal  Gasification  Project 
(GPCGP)  Status  Review  Presentation. 

•  Panel  Discussion: 

—Great  Plains  Coal  Gasification  Projects  Air 

Quality  Impacts 
-DOE  Actions  I 

— Nurth  Dakota  Department  of  Health — Air 

Quality  Control  Program 

•  Advisory  Committee  Deliberations. 

•  Public  Commentary  and  Discussion  (10 
minute  rule)  | 

•  Closing  Remarks       I 

Public  participation:  Fh'-  meeting  is  open  to 
the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meetmg.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  Mr.  Keith  N.  Frve  at  the 
address  or  telephone  number  listed  above. 
Ri'quesis  must  be  received  5  days  prior  to  the 
meeting  and  reasonable  provisions  will  be 
made  to  include  the  presentation  on  the 


agenda.  The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fishion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  Available  for  public  review 
and  copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue,  S.W.. 
Washington,  DC.  between  9:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  except  Fedeml 
holidays. 

Issued  at  Washington.  D.C..  on  March  12. 
1985. 

Howard  H.  Raiken. 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  85-6285  Field  3-15-85;  8:45  am] 

BIUING  CODE  645(M)1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lSAB-FRL-2797-61 

Science  Advisory  Board, 
Environmental  Health  Committee; 
Open  Meeting 

Under  Pub.  L.  92-463,  notice  is  heritby 
given  that  a  two-day  meeting  of  the 
Environmental  Health  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
_  April  10-11. 1985,  in  Conference  Room 
3906-3908,  Waterside  Mall,  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  Southwest,  Washington.  D.C.  The 
meeting  will  start  at  1:30  p.m.  on  April 
10. 1985,  and  adjourn  no  later  than  4:00 
p.m.  on  April  11, 1985. 

The  principal  purposes  of  the  meeting 
will  bo:  (1)  To  review  the  typical 
wording  of  some  sections  of  the 
carcinogenicity  chapters  in  the  Agency's 
Health  Assessment  Documents;  (2)  to 
review  and  comment  on  the  scientific 
adequacy  of  a  draft  Mutagenicity  and 
Carcinogenicity  Assessment  of  1,3- 
Butadiene,  prepared  by  the  Office  of 
Research  and  Development  (ORD)  ami 
dated  February  1985  (EPA-600/8-a5- 
004A):  (3)  to  discuss  a  report  by  the 
Committee's  Health  Assessment 
Docum.ent  Subcommittee;  and  (4)  to 
discuss  upcoming  issues  of  interest  tii 
the  Committee. 

Prior  to  the  meeting,  for  information 
on  the  typical  working  of 
carcinogenicity  assessments  please 
contact  Dr.  Robert  E.  McGaughy  by 
phone  at  (202)  382-5898  or  by  mail  tf): 
Acting  Technical  Director.  Carcinogen 
Assessment  Group  (RD-689),  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 
For  infcjrmation  on  how  to  obtain  copies 
of  the  draft  assessment  of  1,3-butadiene, 
please  write  the  ORD  Publications 
Office,  Center  for  Environmental 
Research  Information,  U.S.  EPA. 
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Cincinnati,  Ohio  45268  or  call  (513)  684- 
7562. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  puhlir 
wishing  to  attend  or  present 
information,  or  desiring  further 
information  on  the  report  of  the  Health 
Assessment  Document  Subcommittee, 
should  contact  either  Dr.  Daniel  Byrd, 
Executive  Secretary  to  the  Committee. 
or  Mrs.  Patti  Howard,  by  telephone  at 
(202)  382-2552  or  by  mail  to;  Science 
Advisory  Board  (A-lOlF).  401  M  Street. 
S.W..  Washington.  D.C.  20460.  no  later 
than  c.o.b.  April  5, 1985. 

Terry  F.  Yosie, 

Staff  Dirpctor,  Science  Advisory  Board. 
(FR  Doc  85-6353  Filed  3-15-85.  8:45  am] 

BILLING  CODE  6560-5&-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

ICC  Docket  No.  85-62;  File  Nos.  20128-CD- 
P-1-82;  21601-CD-P-01-«21 

Souttiern  Radio-Phone,  Inc.  and  Tel 
Car  Corp.;  Order  Designating 
Applications  for  Hearing 

In  re  the  matter  of  applications  of  Southern 
Radio-Phone.  Inc.:  for  a  construction  permit 
to  build  an  additional  facility  for  one-way 
Station  W'RD433  to  operate  on  frequency 
152.24  MHz  in  the  Public  Und  Mobile  Service 
at  Grassy  Key.  Florida  (CC  Docket  No.  85-6.2: 
File  No.  20128-CD-P-1-82).  and  Tel-Car 
Corp.:  for  a  construction  permit  to  build  an 
additional  facility  for  one-way  Station 
KRM961  to  operate  on  frequency  152,24  MHz 
in  the  Public  Land  Mobile  Service  at 
Marathon.  Florida.  File  No  21B01-CD-P-01- 
82). 

Adopted  February  28.  1985. 

Released  March  13.  1985. 

By  the  Chief.  Mobile  Services  Division. 

1.  On  October  13,  1981.  Southern 
Radio-Phone.  Inc.  (now  TEL/CALL 
Systems,  Inc.)  filed  an  application  for  an 
additional  facility  on  frequency  152.24 
MHz  at  Grassy  Key.  Florida.  Tel-Car 
Corporation  (Tel-Car),  a  subsidiary  of 
Graphic  Scanning  Corporation,  filed  an 
apphcation  for  an  additional  facility  on 
frequency  152.24  MHz  at  Marathon. 
Florida  on  December  28,  1981,  TEL/ 
CALL  filed  a  petition  to  dismiss  and 
responsive  pleadings  have  been  filed. 

2.  The  sole  question  presented  by 
TEL/CALLs  petition  is  whether  Tel-Car 
has  adequately  demonstrated  public 
need  for  its  proposed  service. 

3.  TEL/CALL  maintains  that  Tel-Car's 
showing  of  public  need  is  inadequate 
because  it  fails  to  disclose  survey 
methodology,  inflates  demand  and  does 
not  reflect  the  actual  needs  of  the 
proposed  service  area. 

4.  In  General  Docket  No.  80-183,  First 


Hi'port  ard  Order.  89  FCC  2d  133" 
(1982).  we  eliminated  the  requirement  of 
demonstrating  public  need  for  the 
proposed  facilities  for  applications 
requesting  an  initial  one-way  frequency 
in  a  particular  location.  This  policy 
change  was  applied  to  all  one-way 
paging  applications  that  had  been 
previously  filed  and  to  all  one-way 
applications  filed  after  it  was  adopted 
.^prll  29.  1982  Thus.  Tel-Cars 
application  was  not  defective  for  failure 
to  adequately  demonstrate  public  need. 

5.  We  further  find  both  applicants  to 
be  legally,  technically,  and  otherwise 
qualified  to  construct  and  operate  the 
proposed  facilities.  The  proposals  of 
TEL/CALL  and  Tel-Car  to  use  the  same 
frequency.  152.24  .MHz.  in  the  ame 
geographical  area  are  electrically 
mutually  exclusive.  Althougli  the 
applications  are  for  initial  one-way 
frequencies  in  particular  locations,  they 
are  not  subject  to  lottery  selection 
because  they  are  for  additional 
locations  on  an  existing  frequency. 
Random  Selection  Lotteries.  Gen. 
Docket  .No.  81-768.  93  FCC  2d  952  (1983], 
recon,  granted  in  part.  FCC  84-596, 
released  December  4.  1984. 

6.  Accordingly,  it  is  ordered  that  the 
Petition  to  Dismiss  filed  by  TEL/CALL 
Systems,  inc.  is  denied, 

7.  It  is  further  ordered,  pursuant  to 
section  309  of  the  Communications  Act 
of  1934.  as  amended,  that  the  application 
of  Southern  Radio-Phone.  Inc.  (now 
TEL/CALL  Systems,  Inc),  File  No, 
20128-CD-P-1-82.  and  the  application  of 
Tel-Car  Corp.,  File  No  21601 -CD-P-1- 
82.  to  operate  on  152.24  MHZ  are 
designated  for  hearing  in  a  consolidated 
proceeding  upon  the  following  issues. 

(a)  To  determine  on  a  comparative 
basis,  the  nature  and  extent  of  service 
proposed  by  each  applicant,  including 
the  rates,  charges,  maintenance, 
personnel,  practices,  classifications, 
regulations,  and  facilities  pertaining 
thereto; 

(b)  To  determine  on  a  comparative 
basis,  the  areas  and  populations  that 
each  applicant  will  serve  within  the 
prospective  interference-free  area 
within  the  43  dBu  contours.'  based  upon 
the  standards  set  forth  in  §  22.504(a)  of 


'  For  the  purpose  of  this  proceeding,  the 
interference-free  area  is  defined  as  the  area  within 
the  43  dBu  contour  as  calculated  from  Section 
22.504.  in  which  the  rutio  of  desired-toundesired 
signal  is  equal  to  or  greater  than  R  in  FCC  Report 
No.  R-6404.  equation  8, 

'  Section  22.504(a|  of  the  Commission's  Rules  and 
Regulations  descnbes  a  field  strength  contour  of  43 
decibels  above  one  microvolt  per  meter  as  the  limits 
of  the  reliable  service  area  for  base  stations 
engaged  in  one-way  communications  service  on 
frequencies  in  the  150  Mf{z  band.  Propagation  data 
set  forth  in  i  22,504(b)  are  the  proper  bases  for 
establishing  the  location  of  service  contours  F(5(),50| 
for  the  facilities  involved  in  this  proceeding.  (The 


the  Commission's  Rules,'  and  to 
determine  and  compare  the  relative 
demand  for  the  proposed  ser\  ices  in 
said  areas:  and 

(c)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  what  disposition  of  the 
referenced  applications  would  best 
serve  the  public  interest,  convenience, 
and  necessity, 

8,  It  is  further  ordered,  that  the 
hearing  shall  be  held  at  a  time  and  place 
and  before  an  Administrati\e  Law  judge 
to  be  specified  in  a  subsequent  Order, 

9,  It  is  further  ordered,  that  the  Chief, 
Common  Carrier  Bureau,  is  made  a 
party  to  the  proceeding, 

10,  It  is  further  ordered,  that  the 
applicants  may  avail  themselves  of  an 
opportunity  to  be  heard  by  filing  with 
the  Commission  pursuant  to  §  1,221  of 
the  rules  withm  20  days  of  the  release 
date  for  a  hearing  and  written  notice 
stating  an  intention  to  appear  on  the 
date  for  a  hearing  and  present  evidence 
in  the  issues  specified  m  the 
Memorandum  Opinion  and  Order, 

11,  This  authorization  is  conditioned 
on  and  without  prejudice  to 
reexamination  and  reconsideration  of 
the  basic  qualifications  of  Tel-Car 
Corporation  to  hold  a  license  following 
a  decision  in  A.S.D.  Answer  Sen-ice. 
Inc.  et  al..  FCC,  82-391,  released 
August  24,  1982.  and  is  specifically 
conditioned  upon  the  outrornp  of  that 
proceeding 

12,  This  Order  is  issued  under  §  0,291 
of  the  Commission's  Rules  and  is 
effective  upon  its  release  date.  Petitions 
for  reconsideration  will  not  be 
entertained.  See  §l,106(a)(ll  of  the 
rules.  Applications  for  review  will  be 
entertained  pursuant  to  §  1.115(e)(3).  See 
also  §1.4(bll2)). 

13,  The  Secretary  shall  cause  a  copy 
of  this  order  to  be  published  in  the 
Federal  Register. 

Michael  Deuel  Sullivan, 

Chu'''.  M,  ■:    ('  Services  Division.  Common 

Corner  Bureau. 

[FR  Doc,  85-6413  Filed  3-15-*5;  8:45  am] 
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[Report  No.  1501] 

Petitions  tor  Reconsideration  of 
Actions  In  Rulemaking  Proceedings 

March  8.  1985. 

The  following  listings  of  petitions  for 
reconsideration  filed  in  Commission 
rulemaking  proceedings  is  published 
pursuant  to  CFR  1.429(e).  Oppositions  to 
snch  petitions  for  reconsideration  must 


applicants  should  consult  with  the  Bureau  counsel 
with  the  goal  of  reaching  joint  technical  exhibits,) 
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be  nied  within  15  days  after  puhlicafion 
of  this  Public  Notice  in  the  Federal 
Register.  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Proposed  Modification  of  the 
Commission's  Authorized  User  Policy 
Concerning  Access  to  the  International 
Satellite  Services  of  the 
Communications  Satellite  Corporation. 
(CC  Docket  No.  80-170.) 

Filed  by:  A.  Doyle  Cloud,  Vice 
President  &  Nathaniel  P.  Breed  &  Robert 
E.  Conn,  Attorneys  for  Fedex 
International  Transmission  Corporation 
on  2-l»-«5. 

Subject:  Amendment  of  Parts  2,  21,  74 
and  94  of  the  Commission's  Rules  and 
Regulations  to  Expand  the  Frequencies 
Available  for  use  by  Aural  Broadcast 
STL  and  Intercity  Relav  stations.  (Gen 
Docket  No.  82-335.) 

Amendment  of  Parts  2,  21,  74  and  90  of 
the  Commission's  Rules  and  Regulations 
to  Make  Available  to  Aural  Broadcast 
STL  and  Intercity  Relay  Stations  the 
942-947  MHz  Band  on  a  Primarv  Basis. 
(RM-2697.) 

Amendment  of  Parts  2,  and  74  of  the 
Commission's  Rules  to  permit  broadcast 
aural  studio-transmitter  links  to  operate 
on  a  secondary,  non-interfering  basis  in 
unassigned  UHF  television  channels. 
(RM-3246.) 

Amendment  of  Parts  2  and  74  of  the 
Commission's  Rules  to  permit  Aunil 
Broadcast  STL  operations  in  the  b.ind 
2150-2160  MHz  and  to  accommodate 
STL.  Intercity  Relay  Stations  and  certain 
low  power  broadcast  auxiliary  stations 
within  the  frequency  band  n47-9.''i2  MHz. 
(Docket  No.  191.30.) 

Amendment  of  Parts  2  and  74  of  the 
Commission's  Rules  to  permit  Aural 
Broadcast  STL  operations  in  the  band 
2110-2113  MHz.  (Docket  No.  19494.) 

Amendment  of  Parts  2  and  74  of  the 
Commission's  Rules  to  expand 
frequencies  available  to  the  Auxiliary 
Droadcast  Service  in  Puerto  Rico.  (RM- 
4712.) 

Filed  by:  Marvin  J.  Diamond.  Attorney 
for  Service  Broadcast  Company  (KKDA- 
AM-FM),  on  2-1^-65. 

Subjpi  t:  Amendment  of  §  73.202(b), 
Table  of  Assignments.  FM  Broadcast 
Stations.  (Hatch  and  Las  Cruces,  New 
Mexico.)  (BC  Docket  No.  82-754,  RM's 
4200  A  4250.) 

Fihulby:  Raul  R.  Tapia.  Attorney  for 
Domega  Broadcasting  Corp..  on  2-22-85. 

Subiert:  Creation  of  an  Additional 
Private  Radio  Service.  (Gen  Docket  No 
83-26,  R.M^121.) 

Filed  by:  Ray  Newhall  on  l-30-«5; 
Corwin  D.  Moore.  Jr.,  Administrative 
Coordinator  for  The  Personal  Radio 
Steering  Group.  Inc..  on  2-6-85. 
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Subject:  Amendmont  of  the 
Commission's  Rules  to  Allocate 
Spectrum  for,  and  to  Establish  other 
Rules  and  Policies  Pertaining  to  the  Use 
of  radio  in  Establishing  a  Public  Air- 
ground  Telephone  System.  (Gen  Docket 
.No.  83-30,  RM's  3524  &  3885.) 

Filed  by:  Gordon  E.  Kaiser,  Solicitor 
for  Skytel  Communications  Corporation 
on  2-25-85;  Eric  L.  Bernthal  &  Gerald  E. 
Oberst,  Jr.,  Attorneys  for  Airfone,  Inc., 
on  2-25-85;  John  A.  Hacking.  Solicitor 
for  Skytel  Communications  Limited  on 
2-25-85. 

Subject:  Amendment  of  §  73.606(b), 
Table  of  Assignments.  TV  Broadcast 
Stations.  (Arecibo,  Cayey,  San  Juan,  and 
Utuado.  Puerto  Rico.)  (MM  Docket  No. 
84-32.) 

Filed  by:  Andrew  C.  Bisuica,  Attorney 
for  Fundacion  E  Education  Cristiana. 
Inc.,  on  1-28-85, 

Subject:  Amendment  of  §  73.3555 
(formerly  §§73.35,  73.240  and  73.636)  of 
the  Commission's  Rules  Relating  to 
Multiple  Ownership  of  AM,  FM  and 
Television  Broadcast  Stations.  (Gen 
Docket  No.  83-1009 ) 

Filed  by:  Michael  P,  McDonald, 
General  Counsel  for  The  American 
Legal  Foundation  on  3-4-85. 

Federal  Communicalionf  Commission. 

William  J.  Tricariro,       j 

Si}crf!ury.  I 

(FR  Doc.  85-6435  Filed  3t-15-«5:  8:45  am| 

BILLING  COOE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Barclays  Bank  PLC,  Barclays  Bank 
International  Limited,  Barclays  U.S.A. 
Inc.;  Applications  To  Engage  de  Novo 
in  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  applications  under  §  225.23(a)(3)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(01)  and  225.21(a)  of  Regulation  Y 
(12  CFR  225.21(a)),  to  engage  de  novo 
through  national  bank  subsidiaries  in 
the  making  of  commercial  loans,  and 
other  activities  specified  below.  The 
proposed  subsidiaries  will  not  engage  in 
demand  deposit  transnctions  as  defined 
in  Regulation  Y.  The  Board  has 
determined  by  order  that  such  activities 
are  closely  related  to  banking.  U.S. 
Trust  Campuny  (70  Federal  Reserve 
Bulletin  371  (1984)).  Although  the  Board 
is  publishing  notice  of  these 
applications,  under  established  Board 
policy  the  record  of  the  applications  will 
not  be  regarded  as  complete  and  the 
Board  will  not  act  on  the  applications 
unless  and  until  a  prebminary  charter 


for  each  proposed  national  bank 
subsidiary  has  been  submitted  to  the 
Board. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applications  have  been  accepted  fur 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  thai 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  applications 
must  be  received  at  the  Federal  Reserve 
Bank  or  the  offices  of  (he  Board  of 
Governors  not  later  than  April  4,  1985. 

A.  Federal  Reserve  Bank  of  New  York 
I  A.  .Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1 .  B(i relays  Bank  PLC  and  Barclays 
Bank  International  Limited,  both 
located  in  London,  England,  and 
Barlclays  U.S.A.  Inc.,  New  York,  New 
York;  to  engage  through  the  following 
national  bank  subsidiaries  in  making, 
acquiring  or  servicing  commercial  and 
consumer  or  mortgage  loans  [\-A  family 
dwellings  only)  or  other  extensions  of 
credit  for  the  company's  account  or  for 
the  accounts  of  others,  such  as  would  be 
made  by  a  commercial  or  consumer 
finance  or  mortgage  banking  company: 
to  engage  in  the  acceptance  of  time  and 
savings  deposits;  to  engage  in  the  sale  of 
credit  life  and  credit  accident  and  health 
insurance  (which  may  be  undorwrittifn 
by  a  credit  insurance  underwriting 
subsidiary  of  the  applicants);  and  to 
engage  in  performing  a  full  range  of  trust 
services  (including  activities  of  a 
fiduciary,  agency,  advisory  or  custodial 
nature),  in  the  manner  authorized  by 
federal  or  state  law.  The  time  and 
saving  deposits  activities  will  be 
conducted  statewide  by  each  subsidiary; 
all  other  activities  will  be  conducted 
nationwide:  Barclays  Bank  of 
Connecticut,  N.A.,  Stamford, 
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Connecticut;  Barclays  Bank  of  Florida. 
N.A.,  Orlanda.  Florida;  Barclays  Bank  of 
Georgia,  N.A..  Marietta,  Georgia; 
Barclays  Bank  of  Clarkston,  N.A., 
Clarkston.  Georgia;  Barclays  Bank  of 
Indiana.  N.A.,  Clarksville,  Indiana; 
Barclays  Bank  of  Indianapolis.  N.A.. 
Indianapolis,  Indiana;  Barclays  Bank  of 
Louisiana,  N.A..  Metairie.  Louisiana; 
Barclays  Bank  of  Baton  Rouge,  N.A., 
Baton  Rouge,  Louisiana;  Barclays  Bank 
of  Maryland,  N.A.,  Hagerstown. 
Maryland;  Barclays  Bank  of  New 
Mexico.  N.A.,  Albuquerque.  New 
Mexico;  Barclays  Bank  of  North 
Carolina,  N.A.,  Raleigh.  North  Carolina: 
Barclays  Bank  of  Ohio,  N.A.,  Columbus. 
Ohio;  Barclays  Bank  of  Cincinnati,  N.A., 
Cincinnatti,  Ohio;  Barclays  Bank  of 
Oregon.  N.A.  Gresham.  Oregon; 
Barclays  Bank  of  Pennsylvania.  N.A.. 
Lower  Burrell.  Pennsylvania;  Barclays 
Bank  of  Lancaster.  N.A.,  Lancaster, 
Pennsylvania;  Barclays  Bank  of  South 
Carolina,  N.A.,  Charleston.  South 
Carolina;  Barclays  Bank  of  Tennessee, 
N.A.,  Memphis.  Tennessee;  Barclays 
Bank  of  Knoxville.  N.A.,  Knoxville. 
Tennessee;  Barclays  Bank  of  Texas. 
N.A..  Piano.  Texas;  Barclays  Bank  of  El 
Paso.  N.A..  El  Paso.  Texas;  Barclays 
Bank  of  Virginia,  N.A.,  Virginia  Beach, 
Virginia;  Barclays  Bank  of  Vienna,  N.A.. 
Vienna,  Virginia;  and  Barclays  Bank  of 
Washington,  N.A.,  Tacoma,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  12,  1983. 

James  McAfee, 

Associate  Secretary  of  the  Board 

|FR  Doc.  85-6275  Filed  3-15-65;  8:45  am] 
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Fifth  Third  Bancorp,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  m  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Anv  comment  on 


an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

L'nless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  no  later  than  April  8, 
1985. 

A.  Federal  Reserxe  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101; 

1,  Fifth  Third  Bancorp.  Cincinnati, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  The  Fifth  Bank  of 
Columbus,  Upper  Arlington,  Ohio, 

B  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  .Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Winona  Sational  Holding 
Company.  Winona,  Minnesota;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Winona  National  and  Savings 
Bank,  Winona,  Minnesota. 

C.  Federal  Resen'e  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  United  Banks  of  Colorado.  Inc.. 
Denver,  Colorado;  to  acquire  100  percent 
of  the  voting  shares  of  The  Colorado 
Springs  National  Bank,  Colorado 
Springs,  Colorado. 

D  Federal  Reserve  Bank  of  Dallas 
(Anthony  ].  Mor.telaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222; 

1.  Heritage  Bankshares.  Inc..  Dallas. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  Turtle  Creek 
National  Bank,  Dallas,  Texas, 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  12.  1985. 

James  Mc.\fee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-6276  Filed  3-15-85;  8:45  am] 
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Key  Banks  Inc.,  Key  Bancorp  of  the 
Pacific  Inc.,  et  ai.;  Formation  ot, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  companies  listed  in  this  notice 
have  applied  under  section  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  appro\al  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  also  have  applied 


under  §  225.23(a)(2)  of  Regulation  Y  (49 
FR  794)  for  the  Board's  approval  under 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)')  and 
§  225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  acquire  or  control  voting 
securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 
listed  in  §  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies, 
or  10  engage  in  such  an  activity.  L'nless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
conpetilion.  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  these 
applications  must  be  received  at  the 
Reserve  Bank  indicated  or  the  offices  of 
the  Board  of  Governors  not  later  than 
April  10.  1985. 

A  Federal  Reserve  Bank  of  New  York 
J^  Marshall  Puckett.  Vice  President).  33 
'j^iberfy  Street,  New  York,  New  York 
10045:' 

1.  Key  Banks  Inc.,  Albany.  New  York, 
to  acquire  100  percent  of  the  voting 
shares  of  Alaska  Pacific  Bancorporation. 
Anchorage.  Alaska,  and  thereby 
indirectly  acquiring  Alaska  Pacific  Bank. 
■Anchorage,  Alaska  and  First  National 
Bank  of  Fairbanks,  Fairbanks.  Alaska. 

In  connection  with  this  application. 
Key  Bancorp  of  the  Pacific  Inc., 
Anchorage.  Alaska,  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Alaska  Pacific  Bancorporation, 
Anchorage.  Alaska. 

Applicants  have  also  applied  under 
section  4(c)(8)  to  acquire  100  percent  of 
Alaska  Pacific  Mortgage  Company. 
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Anchorage.  Alaska,  and  thereby  engage 
in  mortgage  banking  activities  in  the 
states  of  Alaska  and  Washington;  All 
Coast  Financial,  Inc.,  San  Diego, 
California,  and  thereby  engage  in 
mortgage  banking  activities  throughout 
the  United  States;  and  Pentek  Leasing, 
Inc..  San  Jose,  California,  and  thereby 
engage  in  leasing  activities  in  the  states 
of  California.  Oregon.  Washington,  and 
Alaska  by  writing  and  brokering  full  pay 
out  and  net  leases  which  are  primarily: 
tax  oriented  leases:  direct  finance 
leases;  or  nonrecourse  leases  on  all 
types  of  personal  property. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President),  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Valley  Bancorpomtion,  Appleton, 
Wisconsin,  to  acquire  100  percent  of  the 
voting  shares  of  United  Banks  of 
Wisconsin.  Inc.,  Madison.  Wisconsin, 
and  thereby  indirectly  acquiring  United 
Bank,  Madison,  Wisconsin,  Farmers  & 
Citizens  United  Bank  in  Sauk  City.  Sauk 
City.  Wisconsin,  United  Bank  of 
Menomonie.  Menomonie,  Wisconsin, 
and  United  Bank  of  Sun  Prairie.  Sun 
Prairie.  Wisconsin. 

Valley  Bancorporation  has  also 
applied  to  acquire  United  Mortgage  of 
Wisconsin,  Inc..  Madison.  Wisconsin 
and  thereby  engage  in  making, 
acquiring,  or  servicing  loans  or  other 
extension  of  credit  (including  issuing 
letters  of  credit  and  accepting  drafts)  for 
the  company's  account  or  for  the 
account  of  others,  such  as  would  be 
made  by  a  mortgage  company. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  12.  19«5. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
\VR  Doc.  85-6277  Filed  i-lo-flo;  8:45  am) 
BILUNG  COOC  621(M)1-M 
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PNq  Financial  Corp,  et  a!.;  Applications 
To  Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  dp  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissil)le  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States, 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices. "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  5.  1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams.  Vice  I*resident)  1455  East 
Sixth  Street.  Cleveland,  Ohio  44101; 

1.  PS'C  Financial  Corp.  Pittsburgh. 
Pennsylvania;  to  engage  de  novo  through 
a  subsidiary  in  trust  company  activities 
under  New  York  law.  The  trust  company 
will  engage  only  in  those  activities  as 
hsted  in  §  225.25(b](31  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303: 

1.  Totalbank  Corporation  of  Florida. 
Miami.  Florida.  Ballerton  Corporation, 
A',  v..  a  Netherlands  Antilles 
Corporation  and  Milford.  N.V..  a 
Netherlands  Antilles  Corporation;  to 
engage  dc  novo  through  its  subsidiary, 
Totalbank  Mortgage  Company.  Miami, 
Florida,  in  making,  negotiating, 
soliciting,  acquiring,  investing  in. 
servicing  or  selling  loans  secured  by 
mortgages  on  real  property,  and  in 
making  appraisals  of  real  estate. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1,  /nv7/7  Union  Corporation, 
Columbus,  Indiana:  to  engage  de  novo 
through  its  subsidiary.  Irwin  Union 
Capital  Corporation,  Columbus.  Indiana, 
in  providing  portfoUo  investment  advice, 
general  economic  information  and 
financial  advice  to  clients;  engaging  in 


underwriting  and  dealing  in  obligations 
of  the  United  States,  general  obligations 
of  states  and  their  political  subdivisions 
and  other  obligations  that  state  member 
banks  of  the  Federal  Reserve  System 
may  be  authorized  to  underwrite  and 
deal  in;  and  providing  management 
consulting  advice  to  nonaffiliated  bank 
and  nonbank  depository  institutions. 
2.  Lakeland  Financial  Corporation. 
Warsaw.  Indiana;  to  engage  de  novo 
through  its  subsidiary.  Lakeland 
Mortgage  Corporation.  Warsaw. 
Indiana,  in  the  origination,  servicing, 
and  selling  of  residential,  commerci.il. 
and  industrial  mortgages. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  12,  1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|F"R  Doc.  85-6278  Filed  3-15-85:  8:45  am) 
BILLING  CODE  6210-01-M 


Ranier  National  Bank;  Corporation  To 
Do  Business  Under  Section  25(a)  of 
the  Federal  Reserve  Act 

An  Application  has  been  submitted 
for  the  Board's  approval  of  the 
organization  of  a  corporation  to  do 
business  under  section  25(a)  of  tho 
Federal  Reserve  Act  ("Edge 
Corporation').  The-Edge  Corporation 
would  operate  as  a  subsidiary  of  the 
applicant.  The  factors  that  are  to  be 
considered  in  acting  on  the  application 
are  set  forth  in  §  211.4(a)  of  the  Board's 
Regulation  K  (12  CFR  211.4(a)), 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  listed  for 
that  notice.  .Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identify  specifically  any 
questions  of  fact  that  are  in  dispute,  and 
summarize  the  evidence  that  would  be 
presented  at  a  hearing.  Any  person 
wishing  to  comment  on  the  application 
should  submit  views  in  writing  to  be 
received  not  later  than  April  4.  1985. 

A  Board  of  Governors  of  the  Federal 
Reserve  System,  (William  W.  Wiles. 
Secretary)  Washington.  D.C.  20551; 

Ranier  National  Bank.  Seattle, 
Washington:  To  establish  a  corporation 
to  be  known  as  Ranier  Bank 
International.  Ranier  Bank  Internafionril 
would  operate  as  a  subsidiary  of  Ranier 
National  Bank.  This  application  may  be 
inspected  at  the  Federal  Reserve  Bank 
of  San  Francisco, 
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Board  of  Governors  of  the  Federal  Reserve 
System.  March  12. 1985. 
lameB  McAfee, 

Assoc icte  Secretary  of  the  Board. 
jFR  Doc.  85-6279  Filed  3-15-85;  8:45  am) 
BILLING  CODE  621(M)1-M 

Saver's  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

'J'he  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  25.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(cl  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  conimont  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  spccificalh' 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  10. 
1985. 

A.  Federal  Reser\  e  Bank  of  Boston 
(Richard  E.  Randall.  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Saver's  Bancorp,  Inc..  Littleton, 
New  Hampshire;  to  acquire  100  percent 
of  the  voting  shares  of  North  Country 
Bank.  Berlin,  New  Hampshire 

B  Federal  Reserve  Bank  of  Richmond 
(Lloyd  VV.  Bostian,  Jr.,  'V'lce  President) 
701  East  Byrd  Street.  Richmond,  Virginia 
23261: 

1.  One  Valley  Bancorp  of  West 
Virginia.  Inc..  Charleston,  West 
Virginia;  to  acquire  100  percent  of  the 
voting  shares  of  One  Valley  National 
Bank  of  Hurricane,  Hurricane,  West 
Virginia. 

C  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Community  Banks  of  Florida.  Inc.. 
Mims,  Florida:  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 


voting  shares  of  Community  National 
Bank,  Mims.  Florida. 
D.  Federal  Reserve  Bank  of  Chicago 

(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690; 

1.  Northwestco.  Inc..  Northbrook. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  and  100  percent  of 
nonvoting  Class  A  preferred  stock  of 
Lake  View  Bancorp,  Inc..  Northbrook. 
Illinois,  and  Lake  View  Trust  and 
Savings  Bank,  Chicago,  Illinois. 

2.  Xorthwestco.  Inc..  Northbrook. 
Illinois:  to  acquire  100  percent  of  the 
voting  shares  and  100  percent  of 
nonvoting  Class  A  and  B  preferred  stock 
of  Northbrook  Bancorp.  Inc., 
Northbrook,  Illinois,  and  Northbrook 
Trust  &  Savings  Bank,  Northbrook, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  12.  1985. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc  85-6280  Filed  3-15-85;  8:45  am) 

BILLING  CODE  E21CM)1-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  83F-01 16) 

Ciba-Geigy  Corp.;  Amended  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 

.'\dministration  (FDA)  is  amending  a 
filing  notice  for  a  food  additive  petition 
filed  by  the  Ciba-Geigy  Corp.  The 
previous  filing  notice  proposed 
amending  the  food  additive  regulations 
to  provide  for  the  safe  use  of 
tetrakis|methylene(3.5-di-/er/-butyl-4- 
hydroxyhydrocinnamate)]  methane  as 
an  antioxidant/stabilizer  in  various 
food-contact  applications.  This  previous 
filing  notice  is  now  being  amended  to 
specify  the  section  proposed  for 
amendment  and  to  specify  polymers  in 
which  the  additive  is  to  be  used. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Brown.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administratrbn,  200  C  St. 
SW..  Washington,  DC  20204.  202^72- 
5690. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  .■\pril  26.  1983  (48  FR 
18895),  FDA  announced  that  a  petition 
(FAP  3B3701)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Three  Skyline  Drive. 
Hawthorne,  NY  10532,  proposing  to 


amend  the  food  additive  regulations  to 
provide  for  the  safe  use  of 
tetrakis[methylene(3,5-di-fer/-butyl-4- 
hydroxyhydrocinnamate)]  methane  as 
an  antioxidant/stabilizer  in  various 
food-contact  applications. 

The  petition  has  been  amended  to 
provide  for  the  safe  use  of 
tetrakis|methylene(3.5-di-rt.'-/-b'jt>l-4- 
hydroxyhydrocinnamate)]  methane  as 
an  antioxidant/stabilizer  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  as  follows: 

1.  In  pressure  sensitive  adhesives 
complying  with  §  175.125  Pressure 
sensitive  adhesives  (21  CFR  175.125); 

2.  In  can-end  cement  formulations 
complying  with  §  175.300  Resmous  and 
polymeric  coatings  (21  CFR  175.300); 

3.  In  petroleum  alicyclic  hydrocarbon 
resins  complying  with  §  175.320 
Resinous  and  polymenc  coatings  for 
polyolefin  films  (21  CFR  175.320); 

4.  In  petroleum  alicyclic  hydrocarbon 
resins  or  their  hydrogenated  products 
comph  ing  with  §  176.170  Con:ponents  of 
paper  and paperboard  m  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170): 

5.  In  resins  and  polymers  complying 
with  §  176.180  Components  of  paper  and 
paperboard  in  contact  with  dry  food  (21 
CFR  176.180): 

6.  In  rosm  and  rosin  derivatives 
complying  with  §  176.210  Defoaming 
agents  used  m  the  manufacture  of  paper 
and  paperboard  (21  CFR  176.210); 

7.  In  closures  with  sealing  gaskets 
complying  with  §  177.1210  Closures  with 
sealing  gaskets  for  food  containers  (21 
CFR  177.1210): 

8.  In  petroleum  hydrocarbon  resin  and 
rosins  complying  with  §  176.3800 
Preservatives  ^or  wood  (21  CFR 
178.3800):  and 

9.  In  reinforced  wax  complying  with 
§  178.3&50  Reinforced  wax  (21  CFR 
178.3850). 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40ic)  (proposed  Dece.mber  11, 
1979;  44  FR  71742). 

Diitpd;  March  7.  1985. 
Richard  ).  Ronk, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
jFR  Doc.  85-6274  Filed  3-15-85:  8:45  amj 

BILLING  CODE  4160-01-M 
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Review  of  Commercial  Activities; 
Fiscal  Year  1985 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Driig 
Administration  (FDA)  announces  that  it 
will  review  in  Fiscal  Year  1985  the 
following  commercial  activity  to 
determine  if  this  activity  should  be 
performed  by  commercial  sources  under 
contract  or  "in  house"  by  government 
personnel  using  government  facilities: 

Commercial  Activity,  Location,  and 
Review  Start  Date;  Operation  and 
Maintenance  Facilities  at  the  National 
Center  for  Toxicological  Research. 
Jefferson,  AR  72079,  March  1985. 

This  notice  is  not  an  invitation  for 
bids  or  a  request  for  proposals. 
FO«  FURTHER  INFORMATION  CONTACT: 
Emil  L  Posey.  Division  of  Contracts  and 
Grants  Management  (HFA-505).  Food 
and  Drug  Administration.  5600  Fishers 
I^ne,  Rockville,  MD  20857.  301-443- 
2525. 

SUPPLEMENTARY  INFORMATION:  Ihis 
notice  is  issued  under  the  Bufiget  and 
Accounting  Act  of  1921  (31  US.C.  1  et 
seq.),  the  Office  of  Federal  Procurement 
Policy  Act  Amendments  of  1979  (41 
US.C.  401  et  seq).  and  the  Office  of 
Management  and  Budgut  (OMB)  Circular 
No.  A-76  (Revised).  OMB  Circular  A-76 
(Revised)' requires  Federal  agencies  to 
complete  inventories  of  their 
commercial  activities.  Each  commercial 
activity  is  then  scheduled  for  review  and 
for  cost  comparison  studies  to  determine 
whether  the  activity  should  be 
performed  under  contract  with 
commercial  sources  or  "in  house"  using 
government  facilities  and  personnel. 

Dated:  March  11,  19tt,S. 
Joseph  P.  Hile, 

A  mociate  Commissioner  for  Re^u/alory 

Affairs. 

(KR  Doc.  85-6272  Filed  3-15-85:  8:45  am) 
BiUJNG  COOE  41M-01-M 


[Docket  No.  850-0048] 

Submission  of  Documents  in  Food  and 
Drug  Administration  Formal 
Evidentiary  Hearings;  Availability  of 
Guideline 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guideline  describing 
requirements  which  pertain  to  the 
submission  of  exhibits  and  documents 
under  the  agency's  administrative 
practices  and  procedures  regulations  for 


formal  evidentiary  hearings.  The 
guideline  provides  specific  information 
regarding  the  marking,  indexing, 
tabbing,  and  binding  of  the  documents 
that  are  submitted  in  these  hearings. 

ADDRESS:  The  guideline,  entitled 
"Guidance  to  Participants  in  FDA's 
Formal  Hearings:  How  to  Mark  and 
Index  Documents  Under  21  CFR  Part 
12,"  is  available  for  review  at,  and 
requests  for  single  copies  may  be  sent 
to,  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-€2,  5600  Fishers 
Lane.  Rockville,  MD  20857,  Requests 
should  identify  the  document  as 
"Guidance  to  Participants  in  FDA's 
Formal  Hearings." 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  M.  Qiiinones.  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  2q857.  301-443- 
1751.  I 

SUPPLEMENTARY  INFORMATION:  FDAs 

formal  evidentiary  hearings  involve  the 
submission  of  many  exhibits  and 
documents  under  21  CFR  Part  12.  Unless 
these  documents  are  properly  marked 
and  indexed,  it  is  extremely  difficult  to 
locate  or  cite  them  during  the  hearing  or 
in  a  later  review  of  the  hearing  record. 

Under  21  CFR  12.85,  FDA's  regulations 
for  formal  hearings  require  participants 
to  file  documents  containing  information 
relating  to  the  hearing  with  FDA's 
Dockets  Management  Branch.  The 
regulation  on  receipt  of  evidence  during 
the  heari.ng  (21  CFR  12.94(c)(2))  provides 
that  items  of  written  evidence  are  to  be 
submitted  as  separate  documents, 
sequentially  numbered,  except  that  a 
voluminous  document  may  be  submitted 
in  the  form  of  a  cross-reference  to  the 
documents  filed  under  21  CFR  12.85. 

The  guideline  that  is  the  subject  of 
this  notice  of  availability  supplements 
these  regulations  by  giving  specific 
directions  on  how  to  mark  and  index 
documents  submitted  under  21  CFR 
12.85  and  12.94(c)(2),  The  guideline  also 
describes  additional  requirements 
imposed  by  FTDA's  Administrative  Law 
Judge  concerning  the  marking  and 
indexing  of  documents  submitted  in 
formal  hearings.  Additionally,  the 
guideline  addi:£sses  the  tabbing, 
binding,  and  photocopying  of 
submissions. 

Dated:  March  11,  1985. 
Joseph  P.  Hile, 

Associuttf  Commissioner  Jbr  Regulatory 
Affairs. 

|FR  Doc.  85-6273  Filed  3-t5-85;  8:45  am) 

BIUJNG  CODE  41(0-0t-M 


[Docket  No.  85F-0109] 

Shell  O;!  Co.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Shell  Oil  Co.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  change  the 
limitations  and  specifications  for 
styrene  block  polymers  with  2-methyl- 
1,3-butadiene  in  food-contact  articles. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690, 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  5B3853)  has  been  filed  by 
Shell  Oil  Co.,  1025  Connecticut  Ave. 
NW.,  Suite  200,  "Washington,  DC  20036. 
proposing  that  §  177.1810  Styrene  block 
polymers  (21  CFR  177.1810J  be  amended 
under  styrene  block  polymers  with  2- 
methyl-l,3-butadiene:  (1)  To  allow  for  an 
increase  in  the  maximum  extractable 
fraction  in  distilled  water  and  50  percent 
elhanol;  (2)  inclusion  of  a  chloroform- 
soluble  extractives  limitation;  and  (3) 
elimination  of  the  condition  of  use 
limitations. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CF'R  25.40(c)  (proposed  December  11, 
1979;  44  FR  71742). 

Dnted:  March  11.  1985. 

Richard  J.  Ronk. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  85-6270  Filed  3-15-85;  8:45  am) 

BILLING  COOE  41fi»-01-M 


National  Institutes  of  Healtti 

Consensus  Development  Conference 
on  Anesthesia  and  Sedation  in  the 
Dental  Office;  Meeting 

.\otice  IS  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Anesthesia  and  Sedation  in  the  Dental 
Office"  by  the  National  Institute  of 
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Dental  Research,  the  Food  and  Drug 
Administration,  and  the  N'lH  Office  of 
Medical  Applications  of  Research.  The 
conference  will  be  held  April  22-24.  1985 
in  the  Masur  Auditorium  of  the  Warren 
Grant  N'dgnusun  Clinical  Center 
(Building  10)  at  the  National  Institutes  of 
Health,  9000  Rockville  Pike.  Bethesda, 
Maryland  2020,5. 

The  use  of  anesthetic  and  sedative 
'  drugs  to  control  pain  and  anxiety  is  an 
integral  part  of  the  practice  of  dentistry. 
The  safety  and  effectiveness  of  these 
drugs,  their  indications  and 
contraindications,  and  the  equipment, 
personnel,  and  training  necessary  for 
thtiir  proper  ust  have  long  been  matters 
of  discussion  among  dental  educators, 
lest.ari'hers,  and  practitioners.  Of 
particular  concern  is  the  use  of 
anesthesia  and  sedation  in  pediatric 
patients.  Participants  at  the  consensus 
conference  will  address  these  and  other 
concerns. 

The  conference  will  bring  together 
dental  and  medical  anesthesiologists, 
oral  surtjeons.  pharmacologists,  and 
dental  practitioners  and  educators. 
Following  two  days  of  presentations  by 
dental  and  medical  experts  and 
discussion  by  the  audience,  a  Consensus 
Panel  will  consider  the  scientific 
evidence  presented. 

The  panel  members,  including 
members  of  the  dental  and  medical 
professions  and  the  lay  public,  will 
formulate  a  draft  statement  responding 
to  the  following  key  questions; 

•  What  are  the  differences  between 
g(;neral  anesthesia,  deep  sedation,  and 
conscious  sedation? 

•  What  are  the  indications  and 
contraindications  for  the  use  of  general 
anesthesia  and  sedation  in  children, 
adults,  and  the  geriatric  population? 

•  What  are  the  appropriate  agents 
and  techniques  for  general  anesthesia 
and  sedation? 

•  What  are  the  risks  associated  with 
the  use  of  general  anesthesia  and 
sedation? 

•  What  facilities,  equipment, 
personnel,  and  training  are  needed  for 
managing  and  monitoring  patients? 

•  What  are  the  diiections  for  future 
research? 

On  the  third  day.  Consensus  Panel 
Chairman  Daniel  M.  Laskin.  D.D.S.. 
M.S..  Professor  and  Chairman. 
Department  of  Oral  and  Maxillofacial 
Surgery.  Medical  College  of  Virginia, 
will  read  the  Consensus  Statement 
before  the  conference  audience  and 
invite  comments  and  questions. 

Information  on  the  program  may  be 
obtained  from  Mr.  Peter  .Murphy. 
Prospect  .'Vssociates.  2115  East  Jefferson 
Street.  Suite  401,  Rockville,  Maryland 
20852,  (301)468-6555. 


Dated;  March  8.  1965 
Betty  |.  Beveridge. 

Committee  Management  Officer,  NIH. 
|FR  Doc.  85-6298  Filed  3-15-85:  8:45  am) 

BILLING  CODE  4140-01-W 


Division  of  Research  Resources; 
Biotechnology  Resources  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Biotechnology  Resources  Review 
Committee  (BRRC).  Division  of  Research 
Resources  (DRR).  March  25.  1985. 
Wilson  Hall.  Building  1.  National 
Institutes  of  Health.  9000  Rockville  Pike, 
Bethesda,  Maryland  20205. 

The  meeting  will  be  open  to  the  public 
on  March  25  from  9:00  am.  to 
approximately  12:00  noon  during  which 
time  there  will  be  comments  by  the 
Director,  DRR,  a  report  from  the 
Director.  Biomedical  Research 
Technology  (BRT)  Program,  and  a 
presentation  and  discussion  on  the  role 
of  the  BRT  Program  in  activities  related 
to  supercomputer  applications. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

in  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(cK6),  Title  5,  U.S.  Code  and  Section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  from  1:00  p.m.  to 
adjournment  on  March  25  for  the  review, 
discussion,  and  evaluation  of  individual 
research  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  James  Augustine.  Information 
Officer,  Division  of  Research  Resources, 
Bldg.  31.  Rm  5B-10.  National  Institutes 
of  Health,  Bethesda.  MD  20205,  (301) 
496-5545,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members. 

Dr.  Charles  L.  Coulter.  Executive 
Secretary,  Biotechnology  Resources 
Review  Committee.  Division  of  Research 
Resources.  Bldg.  31.  Rm.  5B-41.  National 
Institutes  of  Health.  Bethesda,  MD 
20205,  (301)  496-5411,  will  furnish 
substantive  program  information  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.371.  Biotechnology  Research. 
National  Institutes  of  Health) 


Dated:  March  1.  1985. 
Betty  |.  Beveridge. 

A7//  Committee  Management  Officer. 
[FR  Doc.  85-6295  Filed  3-15-85:  8:45  am] 

BILUNG  CODE  414O-01-4M 


Division  of  Research  Resources; 
Minority  Biomedical  Research  Support 
Sut>commlttee  of  ttie  General 
Research  Support  Review  Committee; 
Meeting 

Pursuant  to  Pub.  L.  92^63,  notice  is 
hereby  given  of  the  meeting  of  the 
Minority  Biomedical  Research  Support 
Subcommittee  of  the  General  Research 
Support  Review  Committee.  Division  of 
Research  Resources,  March  28-29.  1985. 
at  the  National  Institutes  of  Health.  The 
meeting  will  be  held  in  Conference 
Room  2A.  Building  31A,  9000  Rockville 
Pike.  Bethesda,  Maryland  20205, 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  approximately 
1:30  p.m.  on  March  28,  1985,  to  discuss 
policy  matters  relating  to  the  Minority 
Biomedical  Research  Support  Progarm. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  Section  552b[c)[4]  and 
552b[c)(6),  Title  5,  U.S,  Code  and  Section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  March  28. 
1985,  from  approximately  1:30  p,m,  to 
500  p.m.  and  on  March  29.  1985.  from 
8:30  am,  to  adjournment  for  the  review, 
discussion  and  evaluation  of  the 
individual  grant  applications  submitted 
to  the  Minority  Biomedical  Research 
Support  Program.  These  applications 
and  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
application,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  pri\  acy. 

Mr.  James  Augustine.  Information 
Officer,  Division  of  Research  Resources, 
National  Institutes  of  Health)  Building 
31,  Room  SBlO.  Bethesda,  .Maryland 
20205,  telephone  (301)  496-5545.  will 
provide  summaries  of  meeting  and 
roster  of  panel  members.  Dr  Ethel  B. 
Jackson.  Executive  Secretary  of  the 
General  Research  Support  Review 
Committee,  Building  31  Room  5B11. 
Bethesda.  Maryland  20205,  telephone 
(301)  496-4390,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.375,  Minority  Biomedical 
Research  Support  Program.  National 
Institutes  of  Health 
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Oated:  March  6, 19ft5. 
Betty  ].  B«veridg«, 

MH  Committee  Manai>emcnt  Officer. 
|FR  Doc.  85-6296  Filed  3-15-85:  8:45  am] 
HUJNQ  COOe  4140-01-41 
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National  Cancer  Institute;  Clinical 
Cancer  Program  Project  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-403,  notice  is 
hereby  given  of  the  meeting  of  the 
Chnical  Cancer  Program  Project  Review 
Committee,  National  Cancer  Institute, 
National  Institutes  of  Health.  July  25-26, 
1985,  Building  31/C.  Conference  Room 
10,  Bethesda,  Maryland  20205.  This 
meeting  will  be  open  to  the  piililic  on 
)uly  25.  from  8:30  a.m.  to  10:00  a.m.  for 
reports  by  the  Director,  Division  of 
Extramural  Activities;  the  Chief.  Grants 
Review  Branch,  Division  of  Extramural 
Activities;  the  Executive  Secretary  and 
Chairman  of  the  Committee;  and  tn 
review  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  Sections  552b(c|(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  Section 
10(d)  of  Pub.  L.  92-163.  the  meeting  will 
be  closed  to  the  public  on  July  25  from 
approximately  10:00  a.m.  to  recess:  and 
on  July  26  from  8:30  a.m.  to  .idjournment. 
for  the  review,  discussion  and  '^ 

evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  materia!  and 
personal  informaiton  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  OtTicer. 
National  Cancer  Institute,  nuikiing  31, 
Room  lO.AOe,  National  Institutes  of 
Health,  Bethesda.  Maryland  20205  (301/ 
•496-5708)  will  provide  summaries  of  the 
met-ting  and  rosters  of  committee 
members,  upon  request. 

Dr.  M.  Wayne  Hurst.  Executive 
Secretary.  Clinical  Cancer  Program 
Project  Review  Com.mittee.  .National 
Cancer  Institute.  Westwood  BLiildm^. 
Room  848.  National  Institutes  of  Health. 
Bethesda.  Maryland  20205  (  '.03/ 496- 
7924)  will  furnish  subst.tntive  program 
information. 

IJ.ileii:  M.irch  6.  1985. 
Betty  |.  B«veridge, 

Co'nnutt>;-  Management  Officer.  A7//. 
jFR  Uoc.  85-6301  Filed  3-1.V-«5:  8:45  .imj 

BILLING  COCC  4140-01-M 


National  Cancer  Institute;  Review  of 
Contract  Proposals  and  Grant 
Applications;  Meetings 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  for  meetings  of  two 
committees  of  the  National  Cancer 
Institute. 

These  meetings  will  he  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
business  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  wiU  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  Sections 
552(b)(c)(4)  and  552b(c)(6),  Title  .5.  U.S. 
Code  and  Section  10(d)  of  Pub.  L.  92-463, 
for  the  review,  discussion  and 
evaluations  of  individual  contract 
proposals,  and  grant  applications.  These 
proposals  and  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals  and  applications,  the 
disclosure  of  which  wfould  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205  (301/496-5708)  will 
furnish  summaries  of  meetings  and 
rosters  of  committee  members  upon 
request.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  Cancer  Education 
Review  Committee.        I 

Date:  April  3-1,  1985.  ' 

Place:  Linden  Hill  Hotel.  5400  Pocks  Hill 
Road.  Bethesda.  Marylaed  20814. 

Time: 

Open:  April  3,  8:30  a.m.-10:00  a.m. 

Agenda:  A  review  of  administrative  details. 

Clo-.pd:  April  3,  10:00  a.m. -6:00  p.m. April  4. 
8:30  a.m. — adjournment. 

Closure  Reason:  To  review  grant 
applications. 

Executive  Secretary:  Gynthia  L.  Sewell. 
Westwood  Building.  RooBn  838,  National 
Institutes  of  Health,  BctHesda,  Marjland 
20205. 

Phune:  30l/49()-7721. 

Name  of  Commit  lee:  Blumetry  and 
Kpidemiology  Contract  Review  Committee. 

Date:  May  6-7.  1985. 

Place:  National  Institutes  of  Health. 
Building  3lC,  Conference  Room  8,  Bethesda, 
Maryland  20205 

I'imes:  i 

Open:  May  6,  8:30  a.mj-9:00  a.m. 

Agenda:  A  review  of  administrative  details. 

Clo.sed:  May  6,  9:00  a.iti.-5:00  p.m.:  May  7. 
8:30  a.m.-adjoumment. 


Closure  Reason:  To  review  contract 
proposals. 

Executive  Secretary:  Dr.  Wilna  A.  Woods, 
Westwood  Building.  Room  808,  Nation,il 
Institutes  of  He.ilth.  Bethesda,  Marvland 
20205. 

Phone:  301/496-7153, 

Dated:  March  1,  1985. 
Betty  |.  Beveridge, 

Committne  Management  Officer.  NIH. 
(FR  Doc.  8,5-6302  Filed  3-15-85;  8:45  am) 

BIU.ING  COOE  4140-01-41 


National  Eye  Institute;  Vision  Research 
Program  Committee;  Meeting 

Pursuant  to  Pub.  L.  92^63.  notice  is 
hereby  given  of  the  meeting  of  the 
Vision  Research  Program  Committee, 
National  Eye  Institute,  April  4  and  5, 
1985,  Conference  Room  8,  Building  31, 
.National  Institutes  of  Health,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  .'\pril  4  from  8:30  a.m.  to  9:,J0 
a.m.  for  opening  remarks  and  discussion 
of  program  guidelines.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6],  Title  5,  U.S.  Code  and  Section 
10(d)  of  Pub.  L.  92-163,  the  meeting  u  ill 
be  closed  to  the  public  from  9:30  a.m.  on 
April  4  until  recess  and  on  April  5  from 
8:30  a.m.  until  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patent.djle 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unvvarrrinfed 
invasion  of  personal  privacy. 

Ms.  Kay  Valeda,  Committee 
Management  Officer.  .National  Eve 
Institute,  Building  31.  Room  6A-03. 
.National  Institutes  of  Health.  Beth(s>l.i, 
Maryland  20205  (301)  496-4903,  will 
provide  summaries  of  the  meeting  .iiid 
rosters  of  committee  members. 

Dr.  Catherine  Henley.  Review  and 
Special  Projects  Officer,  Extramural  and 
Collaborative  Programs,  National  Eye 
Institute,  Building  31.  Room  6A-06, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20205  (301)  496-5561.  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistanre 
Program  Nos.  13.867.  RetinaJ  and  Choroidal 
Diseases  Research:  13.808.  Corneal  Diseases 
Research:  13.869.  Cataract  Research;  13.870, 
Glaucoma  Research:  and  13.871,  Sensory  and 
Motor  ttsorders  of  Visual  Research;  National 
Institutes  of  Health) 
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Ddted:  Mdrch  6,  1985. 
Beffy  J.  Beveridge. 

Committee  Management  Officer.  NIH. 
|FR  Doc  85-6299  Filed  3-15-85;  8;45  am) 
BILLING  CODE  414(M>1-M 

National  Heart,  Lung,  and  Blood 
Institute;  National  Heart  Lung,  and 
Blood  Advisory  Council  and  Its 
Research  Sut>committee  and 
Manpower  Suticommittee;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart,  Lung, 
and  Blood  Institute,  May  23-24.  1985, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10.  Bethesda,  Maryland  20205. 

In  addition,  the  Research 
Subcommittee  and  the  Manpower 
Subcommittee  of  the  above  Council  will 
meet  on  May  22, 1985,  at  1:00  p.m.  and 
8:00  p.m.  respectively,  in  Building  31, 
Conference  Room  9. 

The  Council  meeting  will  be  open  to 
the  public  on  May  23  from  9:00  a.m.  to 
approximately  2:00  p.m.  for  discussion  of 
program  policies  and  issues.  Attendance 
by  the  public  is  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6).  Title  5.  U.S.C,  and  Section 
10(dl  of  Pub.  L.  92^63,  the  Council 
meeting  will  be  closed  to  the  public  from 
approximately  2:00  p.m.  on  May  23  to 
adjournment  on  May  24  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  meetings  of  the 
Research  Subcommittee  and  the 
Manpower  Subcommittee  of  the  above 
Council  on  May  22  will  be  closed  from 
1:00  p.m.  and  8:00  p.m.  respectively,  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications. 

These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacv. 

Ms.  Terry  Bellicha,  Chief.'Public 
Inquiries  Reports  Branch,  .National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21.  .National 
Institutes  of  Health,  Bethesda.  Marvland 
20205,  phone  (301)  496--4236,  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  Council  members. 

Dr.  Jerome  G.  Green,  Executive 
Secretary  of  the  Council,  Westwood 
Building,  Room  7A-17,  National 


Institutes  of  Health,  Bethesda,  Maryland 
20205,  phone  (301)  49&-7416,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  As.sistance 
Program  Nos.  13.837.  Heart  and  Vascular 
Diseases  Research;  13  838.  Lung  Diseases 
Research,  and  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated;  March  6.  1985. 
Betty  I.  Beveridge, 

S'lH  C(jmmitt?e  Management  Officer. 
[FR  Doc  8&-6300  Filed  3-15-85;  8:45  amj 
BILLIMG  COOC  4140-01-M 


National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke; 
Meeting 

Pursuant  to  Pub.  L  92^63.  notice  is 
hereby  given  of  the  meeting  of  the 
Epilepsy  Advisor>-  Committee,  National 
Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke, 
March  28  and  29,  1985.  in  Room  Bl-19, 
Federal  Building,  National  Institutes  of 
Health,  Bethesda,  Maryland  20205. 

The  meeting  will  be  open  to  the  public 
from  9:00  a.m.  to  2:00  p.m.  on  March  28, 
to  discuss  research  progress  and 
research  plans  related  to  the  Institute's 
epilepsy  program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  Section  552b[c)(4).  and  552(c)(6), 
Title  5,  U.S.  Code  and  Section  10(d)  of 
Pub.  L.  92-^63.  the  meeting  will  be 
closed  to  the  public  from  2:00  p.m  on 
March  28.  to  adjournment  on  March  29, 
for  review  of  preclinical  and  clinical 
compounds  of  the  Antiepileptic  Drug 
Development  Program,  This  review  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  B.  G.  White,  Acting  Chief.  Epilepsy 
Branch,  Convulsive,  DevelopmentaL  and 
Neuromuscular  Disorders  Program, 
NINCDS  (Federal  Building  Room  114), 
National  Institutes  of  Health.  Bethesda. 
MD  20205;  telephone  301/496-6691.  will 
provide  summaries  of  the  meeting, 
rosters  of  the  com.mittee  members,  and 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.853.  Clinical  Basis  Research; 
No.  13.854.  Biological  Basis  Research) 

Dated:  March  1,  1985 
Betty  |.  Beveridge. 

Committee  Management  Officer.  NIH, 
[FR  Doc.  85-6294  Filed  3-15-85:  8:45  amj 

BILLING  CODE  4140-01-M 


Technology  Assessment  Meeting  on 
Registries  for  Bone  Marrow 
Transplantation 

Pursuant  to  section  401(a)  of  Pub.  L. 
98-507.  notice  is  hereby  given  of  the  .NIH 
Technology  Assessment  Meeting  on 
Registries  for  Bone  Marrow 
Transplantation.  The  meeting  will  be 
held  May  13-15.  in  Masur  Auditorium. 
Warren  Grant  Magnuson  Clinical  Center 
(Building  10)  at  the  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20205.  T^e  conference  is 
sponsored  by  the  National  Institute  of 
Allergy  and  Infectious  Diseases,  the 
National  Cancer  Institute,  the  National 
Heart,  Lung,  and  Blood  Institute  and  the 
Office  of  Medical  Applications  of 
Research.  NIH. 

The  meeting  will  assess  the  feasibility 
of  establishing  and  the  effectiveness  of  a 
national  registry  of  voluntarv-  bone 
marrow  donors.  Following  a  day  and 
one-half  of  presentations,  a  panel  of 
medical  specialists  and  generalists  and 
public  representatives  will  issue  a  draft 
report  on  the  practicality  and  efficacy  of 
creating  a  national  bone  marrow 
transplantation  registrj'.  Those  attending 
this  open  meeting  will  be  able  to 
comment  on  the  report  when  it  is 
presented  on  May  15  in  Masur 
Auditorium. 

In  preparing  its  report  the  panel  will 
address  the  following  questions: 

•  What  is  the  experience  with  the 
possible  alternatives  to  HLA  identical 
siblings  as  bone  marrow  donors  for 
transplantation?  Are  these  alternatives 
comparable? 

•  What  is  the  optimum  function  of  the 
registrj?  Is  it  ready  for  general  clinical 
use? 

•  What  are  the  unique  logistic,  legal, 
and  ethical  issues  mvolved  in 
establishing  a  registry  of  unrelated 
donors?  To  what  risks  are  donors 
exposed? 

•  To  what  extent  could  existing 
registry /blood  donor  programs  be 
utilized  and  what  would  be  the  impact 
on  these  programs? 

•  Should  a  national  bone  marrow 
registry  be  established  and,  if  so,  how 
should  it  operate? 

Information  on  the  program  may  be 
obtained  from  Mr,  Peter  Murphy, 
Prospect  Associates,  2115  East  Jefferson 
Street.  Suite  401.  Rockville,  Maryland 
20852.  (301)  468-6555, 

Dated:  March  1, 1985. 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  85-6303  Filed  3-15-85.  8:45  am] 

BILLING  CODE  4140-01-M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
Bureau  of  Indian  Affairs 

Draft  Environmental  Impact  Statement 
for  the  Jackpile-Paguate  Uranium  Mine 
Reclamation  Project;  Albuquerque 
District,  New  Mexico;  Availability  and 
Public  Hearings 

AGENCIES:  Bureau  of  Land  Manngi'ment 
and  Bureau  of  Indian  Affairs.  Intt'iior. 
ACTKMC  Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  and 
Public  Hearings. 


summary:  Pursuant  to  section  102f2)fC) 
of  the  National  Environmental  Policy 
Ai;t  of  1969.  notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (DLMJ 
and  Bureati  of  Indian  Affairs  (BIA),  U.S. 
Department  of  the  Interior,  have 
prepared  a  Draft  Environmental  Impact 
Statement  (DEIS)  on  the  Jarkpile- 
Paguate  uranium  mine  recldmaiion 
project  and  have  made  copies  of  the 
document  available  for  public  review 
and  comment.  The  Jackpile-Paguate 
uranium  mine  is  located  on  three  iea.ses 
of  Laguna  Indian  Tritial  land  in  Cibola  ^ 
County,  west-central  New  Mexico.  The 
mine  was  operated  by  Anaconda 
Minerals  Company,  a  division  of 
Atlantic  Richfield  Company,  from  1953 
through  early  1982.  Out  of  a  total  of 
7.86«  leased  acres.  2,6.56  acres  were 
disturbed  by  mining.  This  disturbance 
includes  three  open  pits,  ,32  waste 
dumps,  23  protore  (sub-grade  ore) 
stockpiles,  four  topsoil  sto(.kpilcs  and  66 
acres  of  buildings  and  roads.  The  no- 
reclamation  alternative  and  rccl.imation 
proposals  developed  by  Anaconda,  the 
Department  of  the  Interior  (.vith  two 
options)  and  the  Pueblo  of  l.aguna  are 
analyzed  in  the  document.  Reclamation 
components  addressed  under  each 
proposal  include:  treatment  of  open  pits 
(level  of  backfill  and  stabilization), 
highwall  and  waste  dump  stability. 
stream  stability,  surface  facilities/ 
stnictures.  underground  modifications 
(i.e.,  ventilation  holes),  revegetation 
methods  and  success  criteria, 
monitoring,  security  and  compliance. 

Under  the  no-reclamation  alternative, 
the  minf.'site  would  remain 
environmentally  unsuitable  for  any 
productive  land  use  except  for  mining. 
The  reclamation  proposals  would,  to 
varying  degrees,  restore  the  minesite  to 
productive  land  use  (pri.marily  livestock 
grazing),  reduce  radiological  and 
physical  hazards,  blend  the  visual 
characteristics  of  the  minesite  with  the 
surrounding  lands,  and  provide 
employment.  Measures  to  miiig.ite 
environmental  impacts  have  been 


incorporated  into  each  reclamation 
proposal. 

Public  participation:  A  copy  of  the 
DEIS  will  be  sent  to  affected  parties  and 
those  individuals,  gi^ups  and  agencies 
who  have  expressed  an  interest  in  the 
reclamation  project.  In  addition,  a 
limited  number  of  copies  of  the  DEIS  are 
available  upon  request  from  BLM 
.■Mbuquerque  District  Office.  Rio  Puerco 
Resource  Area,  3550  Pan  American 
Freeway,  NE.  P.O.  Box  6770, 
Albuquerque.  New  Mexico  87197-6770. 
Copies  of  the  DEIS  will  also  be  available 
for  inspection  at  the  following  locations: 
BLM.  Public  Affairs,  Interior  Building, 

18th  St  C  Streets.  NW,  Washington, 

DC  20240,  (202)  343-9435: 
BLM.  Public  Affairs,  New  Mexico  State 

Office,  Montoya  Federal  Building, 

South  Federal  Place,  Santa  Fe,  NM 

H7501,  (.505)988-6316; 
BLM,  Albuquerque  District  Office. 

Western  Bank  Building,  505  Marquette 

NW.  Albuquerque,  NM  87102,  (505) 

766-2455; 
BLM,  Rio  Puerco  Resource  Area.  3550 

Pan  American  Freeway.  NE, 

Albuquerque.  NM  871 07,  (505)  766- 

3114: 
BIA.  Albuquerque  Area  Office,  5301 

Central  NE,  Albuquerque,  NM  87108. 

(505)  766-3374; 
BL'\.  Laguna  Agency,  Mcsita,  NM  87026, 

(505)  243-4467. 

Written  comments  on  the  DEIS  will  be 
accepted  up  to  and  including  June  6, 
1985.  Oral  and  written  comments  will 
also  be  received  at  public  hearings  to  be 
held  on: 
Tue.sday,  April  23, 1985;  7:00  pm  at  the 

Albuquerque  Convention  Center  (Picuris- 

Sandia  Rooms),  Albuquerque,  N.M;  and 
Wednesday.  April  24,  1885,  7:00  pm  at  the 

Community  Hall.  Viilpye  of  Old  Laguna, 

l.aguna,  NM. 

Written  comments  on  the  DEIS  should 
be  addressed  to:  Mike  Pool,  EIS  Team 
Leader.  BI^  Rio  Puerco  Resource  Area 
Office,  3550  I'an  American  Freeway  NE. 
P.O.  Box  6770,  Albuquerque,  NM  87197- 
6770.  Telephone:  (505J  766-3114.  All 
comments  received  during  the  review 
period,  whether  written  or  oral,  on  the 
adequacy  of  the  DEIS  will  be  considered 
in  preparing  the  final  environmental 
impact  statement. 

Dated:  March  12, 198$ 
Robert  F.  Burford, 

Dimctor.  Bjrt?au  of  Lund  Management 

Hated:  March  6.  1905. 
John  W.  Fritz, 

Deputy .  \ssisUmt  Sncivlfjry.  Indian  Affairs. 
|I'R  Uoc.  05-6320  Filed  3-15-85:  8:45  am) 

BILLING  CODE  4310-FB-M 


Bureau  of  Land  Management 

ICA  16413,  CA-0561 

Realty  Action;  Exchange;  Public  Lands 
in  Mendocino  County  CA 

The  following  described  public  land 
has  been  determined  to  be  suitable  for 
disposal  under  the  provisions  of  Pub.  L. 
91-476,  an  Act  to  provide  for  the 
establishment  of  the  King  Range 
National  Conservation  Area  (84  Stat. 
1067).  and  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat.  2756). 

Humboldt  Meridian 
T.  5  S.,  R.  2  E., 

Sec,  32:  Lot  1;  Tract  39. 

Containing  46.70  acres  total. 

Marie  Mills,  Box  33,  Whitethorn, 
California  95489.  has  applied  to  acquire 
the  above  described  lands  in  exchange 
for  the  following  described  privately 
owned  lands: 

Humboldt  Meridian 

T.  5  S..  R.  2  E.. 
Sec.  19:  Lot  16; 

Containing  40  acres  total. 

A  mineral  evaluation  has  been 
requested  on  the  public  land.  If  any 
minerals  are  identified,  a  reservation  of 
identified  minerals  will  be  made  to  the 
United  States.  If  no  minerals  are 
identified,  the  mineial  estate  of  the 
public  lands  will  be  conveyed  with  the 
surface.  The  mineral  estate  of  the 
privately  owned  lands  will  he  conveyed 
with  the  surface. 

The  publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
applied  for  public  lands  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws,  for 
a  period  of  two  years.  The  exchange  is 
expected  to  be  consummated  befijre  the 
end  of  that  period. 

There  will  be  reserved  to  the  United 
States  in  the  applied  for  lands,  a  right- 
of-way  thereon  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  (43  U.S.C.  945). 

The  purpose  of  this  exchange  is  to 
consolidate  Federal  and  Non-federal 
lands  within  the  King  Range  National 
Conservation  Area.  This  exchnage  is  in 
conformance  with  bureau  planning  and 
in  the  public  interest. 

Detailed  information  concerning  !he 
exchange,  including  the  environmiintal 
analysis  and  the  record  of  non-Federal 
participation,  is  available  for  review  at 
the  Areata  Resource  Area  Office.  BLM. 
1125  16th  St..  P.O.  Box  II.  Areata. 
California  95.521. 
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For  a  period  of  45  days  from  the  first 
publication  of  this  notice  interested 
parties  may  submit  comments  to  the 
California  State  Director.  Bureau  of 
Land  Management,  Rm  E-2841  Federal 
Office  Building,  2800  Cottage  Way. 
Sacramento,  California  95825.  Any 
adverse  comments  will  be  evaluated  by 
the  California  State  Director,  who  may 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  a  vacation  or  modification 
this  realty  action  will  become  the  final 
determination  of  the  Bureau. 
|ohn  T.  Lloyd. 

Areata  Area  Manager.  Bureau  of  Land 
Management,  Ukiah  District 
|KR  Doc.  85-6421  Filed  3-15-85;  8:45  am) 
BILLING  COOC  43ia-«4-M 


[5-00254] 

Butte  District,  MT;  District  Advisory 
Council  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  94-579  and  43  CFR  Part  1780 
that  a  meeting  of  the  Butte  District 
Advisory  Council  will  be  held  Thursday 
and  Friday,  April  18  and  19.  1985. 

The  meeting  will  begin  at  12  noon, 
April  18  in  the  conference  room  of  the 
Butte  District  Office  at  106  North 
Parkmont,  Butte,  Montana.  The  agenda 
will  include  (1)  A  field  trip  to  the  Golden 
Sunlight  mine,  (2)  the  wild  horse 
program,  (3)  the  BLM/Forest  Service 
Interchange;  and  (4)  council  topics. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  make  advance 
arrangements  with  the  District  Manager. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  district  office  and 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 

Dated:  March  8.  1985. 
]ack  A.  Mcintosh, 
District  Manager. 

IFR  Doc  8S-«405  Filed  3-15-85;  8:45  am) 
BILLING  CODE  4310-ON-M 


15-00254] 

Butte  District,  MT;  Grazing  Advisory 
Board  Meeting 

The  Butte  District  Grazing  Advisory 
Board  will  meet  on  Wednesday,  April 
17. 1985,  in  the  conference  room  of  the 
Butte  District  Office  at  106  North 
Parkmont,  Butte,  Montana.  The  meeting 
will  begin  at  9:00  a.m. 


The  agenda  will  include  (1)  Range 
improvements  for  FY85:  (2]  allotment 
ranking  for  the  Garnet  Resource  Area; 
(3)  the  wild  horse  program;  and  (4)  The 
BLM/Forest  Service  Interchange. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  or  file  written  statements  for 
the  board's  consideration.  Persons 
wishing  to  make  oral  statements  should 
make  prior  arrangements  with  the 
District  Manager,  Bureau  of  Land 
Management,  P.O.  Box  3388,  Butte, 
Montana  59702. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  district  office  and 
will  be  available  for  public  inspection 
and  reproduction  within  30  days 
following  the  meeting. 

Dated  March  8  1985. 
)ack  A.  Mcintosh. 
District  Manager. 
IFR  Doc  85-6406  Filed  3-15-85:  8:45  am) 

BILLING  CODE  4310-DN-M 


Geological  Survey 

Advisory  Committee  on  Water  Data  for 
Public  Use;  Meeting 

Pursuant  to  Pub.  L.  92-463.  effective 
January  5,  1973.  notice  is  hereby  given 
that  an  open  meeting  of  the  Advisory 
Committee  on  Water  Data  for  Public  use 
(ACWDPU)  will  be  held  April  23-24. 
1985.  at  the  Hanalei  Hotel,  2270  Hotel 
Circle  North.  San  Diego.  California.  The 
Committee  consists  of  individuals  and 
representatives  of  water-resources 
oriented  groups,  including  national. 
State,  and  regional  organizations, 
professional  and  technical  societies,  and 
the  academic  community.  Its  principal 
responsibility  is  to  represent  the  -^^  ^ 

interests  of  the  non-Federal  community     ^h 
in  plans,  policies,  and  procedures 
related  to  water-data  programs.  The 
Director  of  the  LIS.  Geological  Survey 
(USGS)  is  the  Chairman  of  the 
Committee. 

The  meeting  will  convene  at  8:30  a.m. 
on  Tuesday,  April  23.  1985.  Some 
specific  items  on  the  agenda  include:  [1] 
The  Nation's  surface  water-quality  data 
base;  (2)  the  streamflow  data  base:  and 
(3)  the  role  of  the  USGS  in  ground-water 
protection.  The  meeting  will  adjourn  at 
3:15  p.m.  on  Wednesday.  April  24,  1985. 

The  meeting  will  be  open  to  the 
public,  and  anyone  wishing  to  attend  or 
desiring  more  information  should 
contact  Porter  E.  W'ard.  Chief.  Office  of 
Water  Data  Coordination,  U.S. 
Geological  Survey.  417  National  Center. 
Reston,  Virginia  22092.  His  telephone 
number  is  (703)  860-6931.  Verbatim 
transcripts  of  the  meeting  will  be 
available  for  inspection  at  Mr,  Wards 


office  in  Reston,  Virginia,  approximately 
4  weeks  after  the  meeting.  A  report 
summarizing  the  meeting  will  also  be 
available  from  Mr.  Ward's  office 
subsequent  to  the  meeting. 

Dated:  March  7. 1985. 
Porter  E.  Ward. 

Chief.  Office  of  Water  Data  Coordination. 
[FR  Doc.  85-6341  Filed  3-15-85:  8:45  am) 

BILLING  CODE  4310-31M 

Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Exxon  Co. 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  .Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Exxon  Company,  U.S.A.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
1619  and  1620,  Blocks  93  and  94, 
respectively',  South  Pass  Area,  offshore 
Louisiana.  Proposed  plans  for  the  abo\e 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Grand  Isle, 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  8.  1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  IS  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Manage.Tient  Service.  3301  .North 
Causewa\'  Blvd.,  Room  147,  Metaire, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  .\ngie  Gobert:  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  .Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (-14  FR  53685).  Those  practices  and 
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procedures  are  set  out  in  revised 
§  250  34  of  Title  30  of  the  CFR. 

Ddted:  Mdrch  8.  1985. 
|ohn  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 

|FR  Doc  8,5-6327  Filed  3-1S-85;  8:45  am) 
MUING  COOC  4310-«R-« 


Development  Operations  Coordination 
Document;  Shell  Offshore.  Inc. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Shell  Offshore.  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
2280.  Block  130.  South  Marsh  Island 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Morgan  City,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  March  8,  1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  Gobert;  Minerals 
Managem.ent  Service;  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPt£MENTAR¥  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


DHled;  .March  8.  1985. 

John  L.  Rankin, 

Regional  Director.  Gulf  a/ Mexico  OCS 
Region. 

IFR  Doc.  85-6328  Filed  3t15-85;  8:45  am) 

BIUJNQ  COOC  4310-MR-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement  Office 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  DC.  20503,  telephone  202- 
395-7340. 

Title:  Budget  Information  Report 
Abstract:  This  form  will  be  used  to 

report  the  status  of  non-construction 

funds  for  grants  and  cooperative 

agreements  for  the  States. 
Bureau  Form  Number  OSM^7 
Frequency:  Aiuiual 
Description  of  Respondents:  State 

Governments 
Annual  Responses:  120 
Annual  Burden  Hours:  960 
Bureau  clearance  officer:  Darlene  Gross 

Boyd  (202)  34^-5447 

Dated:  February  21,  1985. 
Carson  VV.  Gulp, 

Assistant  Director.  Budget  and 

Administration. 

[FR  Doc.  85-6408  Filed  3-15-85;  8:45  am) 

BILLING  COOC  4310-OS-M 


INTERNATIONAL  TRADE 
COMMISSION 

1  InvMtJgattona  Nos.  701-TA-242 
(Preliminary):  731-TA-252  and  253 
(Preliminary)  1  i 

Certain  Welded  Cartion  Steel  Pipes 
and  Tubes  From  Thailand  and 
Venezuela  i 

agency:  United  States  International 
Trade  Commission. 


ACTION:  Institution  of  preliminary 
countervailing  duty  and  antidumping 
investigations  and  scheduling  of  a 
conference  to  be  held  in  connection  with 
the  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigation  No. 
701-TA-242  (Preliminary)  under  section 
703(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
167lb(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Venezuela  of  certain 
welded  carbon  steel  pipes  and  tubes  • 
which  are  alleged  to  be  subsidized  by 
the  Government  of  Venezuela.  As 
provided  in  section  703(a),  the 
Commission  must  complete  preliminary 
countervailing  duty  investigations  in  45 
days,  or  in  this  case  by  April  15, 1985. 

The  Commission  also  gives  notice  of 
the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-252  and  253  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Thailand  and  Venezuela  of 
certain  welded  carbon  steel  pipes  and 
tubes.'  which  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value. 
As  provided  in  section  733(a),  the 
Commission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  these  cases  by  April  15, 1985. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207.  subparts  A  and  B 
(19  CFR  part  207),  and  part  201,  subparts 
A  through  E  (19  CFR  part  201). 
EFFECTIVE  DATE:  February  28, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Gates  (202-523-0369),  Office 
of  Investigations,  U.S.  International 


'  For  purposes  of  these  invpstigdlions.  the  leim 
"certain  welded  carbon  steel  pipes  and  lubes" 
covers  welded  carbon  steel  pipes  and  lubes  of 
circular  cross  section  0  375  inch  or  more  but  not 
over  16inches  in  outside  diameter,  provided  for  in 
items  610.3208,  610.3209.  610.3231.  610.3234,  610.3241 
610.3242,  610  3243,  G10.3252.  610  3254.  610,3256, 
610.32.'>a  and  610,4925  of  the  Tariff  Schedules  of  the 
United  Slates  Annotated  (TSIJSA)  Prior  to  Apr  1. 
1964,  these  pipes  and  lubes  were  provided  for  in 
TSUSA  items  610  3208.  610  3209.  610J231.  610.3232. 
610.3241.  610.3244.  and  610.3247 
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Trade  Commission.  701  E  Street  NW.. 
Washington.  DC  20436. 
SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  petitions  filed 
on  February  28. 1985,  and  amended  on 
March  12, 1985.  by  counsel  for  the 
standard  pipe  subcommittee  and  the  line 
pipe  subcommittee  of  the  Committee  on 
Pipe  and  Tube  Imports,  and  for  each  of 
the  individual  manufacturers  of 
standard  pipe  and  line  pipe  that  are 
members  of  those  subcommittees. 

Participation  in  the  Investigations 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §  201.16(c)  of  the  rules 
(19  CFR  201.16(c)),  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  documient.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  March  22.  1985.  at  the 
U.S.  International  Trade  Commission 
Building.  701  E  Street  NW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Bruce  Cates 
(202-523-0369)  not  later  than  March  21. 
1985.  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  and/or  countervailing 
duties  in  these  investigations  and 
parties  in  opposition  to  the  imposition  of 
such  duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference. 


Written  Submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  March  26. 
1985,  a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  confidential  business  data 
will  be  available  for  public  inspection 
during  regular  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretarj'  to  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  20".. 6,  as 
amended  by  49  FR  32569.  Aug.  15. 1984) 

Authoritj':  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  \'ll.  This  notice  is  published 
pursuant  to  }  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

Issued:  March  13.  1985 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-6314  Filed  3-15-85:  8:45  am] 

BILUNG  CODE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Nos.  35404;  39380] 

General  American  Transp.  Corp.  v. 
Indiana  Harbor  Belt  Railroad  Co.  and 
General  American  Transp.  Corp.,  et  al. 
V.  Baltimore  and  Ohio  Terminal 
Railroad  Co.,  et  at. 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Request  for  further  comments. 

summary:  Upon  review  of  the  comments 
filed  pursuant  to  our  October  9.  1984 
reopening  of  these  proceedings,  we  seek 
further  information  and  comment  from 
interested  persons. 
DATE:  Written  comm.ents  are  due  by 
May  2, 1985,  Reply  comments  are  due  30 
days  thereafter. 

ADDRESS:  An  original  and  10  copies  of 
ail  comments  should  be  submitted  to  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 


Washington,  D.C.  20423,  and  served 
upon  all  parties  to  this  proceeding. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  Gitomer,  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION:  On 

October  9,  1984  (49  FR  39740.  October 
10,  1984),  we  reopened  these  two 
proceedings  to  reevaluate  the 
established  standards  for  switching 
charges  on  empty  movements  of 
privately  owned  cars,  to  and  from  repair 
facilities.  Those  standards  were  set 
forth  in  General  American  Transp.  Corp. 
V,  Indiana  Harbor.  357  l.C.C.  102  (1977) 
(Indiana  Harbor),  and  were  applied  in 
the  decisions  in  No.  39380. 

We  have  received  not  onh  initial 
comments  from  a  number  of  parties,  but 
also  certain  reply  comments.  In 
addition,  we  have  received  motions  to 
strike  portions  of  the  initial  comments 
and  motions  to  strike  the  reply 
comments. 

Because  we  seek  comment  on  all 
issues  deemed  pertinent  by  the  various 
participants,  we  deny  the  motions  to 
strike.  Moreover,  we  solicit  an 
additional  round  of  comments,  in  order 
to  afford  all  parties  an  opportunity  to 
respond  to  the  comments  on  file  and  the 
concerns  we  here  raise.  To  indicate  the 
broad  range  of  concerns  that  we  desire 
to  have  addressed,  we  offer  the 
following  discussion  and  pose  a  number 
of  questions. 

In  Indiana  Harbor,  the  Commission 
determined  that  railroads  may  not 
charge  for  movements  of  empty  private 
cars  to  and  from  repair  facilities  if  they 
derive  more  than  de  minimus  revenue 
from  those  cars.  The  revenue  gain  could 
be  direct  (by  way  of  loaded  movements 
in  those  cars  for  which  the  railroad 
collected  freight  rates)  or  indirect 
(through  the  railroad  using  the  cars  to 
meet  their  common  carrier  obligation). 

The  Commission  viewed  the  matter  as 
an  industr\-wide  problem  and 
considered  an  industrj'-wide  solution 
necessary.  It  held  that  the  costs  of 
ordinary  repairs  (and,  thus,  the 
movements  to  and  from  repair  facilities) 
could  not  be  attributed  to  particular 
carriers,  as  the  need  for  repairs  usually 
arises  as  a  result  of  car  use  by  many 
carriers  over  time.  Accordingly,  the 
Commission  found  that  "the  costs  of 
repair  movements  of  privately  owned 
cars  must  be  treated  as  a  common  cost 
which  must  be  shared  by  all  carriers 
which  derive  revenue  from  the  national 
car  fieet."  Indiana  Harbor  at  127. 

As  to  carriers  that  participate  in 
loaded  movements,  the  Commission'V 
found  that  the  cost  of  empty  repair 
movements  should  be  included  in  the 
freight  rate.  However,  the  Commission 
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noted  thdf  the  major  problem  is 
"providing  a  method  of  compensating 
carriers  which  experience  excess  empty 
over  loaded  mileage,  since  these  carriers 
would,  absent  any  adjustment,  be 
subsidizing  carriers  in  the  reverse 
situation."  Indiana  Harbor  at  131. 
The  solution  adopted  in  Indiana 
Harbor  was  a  system  of  averaged 
compensation  that  had  been  negotiated 
for  tank  cars.  Tank  car  owners  and 
leasers  were  to  contribute  a  fixed 
ainount  per  mile  to  a  revenue  pool  for  all 
empty  mileage  above  105  percent  (now 
106  percent).  The  pool  would  then  be 
divided  among  participating  carriers 
based  on  their  empty  ratios.  This  was 
termed  the  equalization  rule.  While  the 
Commission  intended  such  a  rule  to  be 
developed  for  all  cars,  its  appears  this 
has  not  occurred. 

Particulary  noteworthy  here  is  the  fact 
that  in  Indiana  Harbor  the  Commission 
focussed  primarily  on  the  problem  of 
over  recovery.  As  to  under  recovery,  the 
decision  makes  two  points:  (1)  That  its 
conclusion  "appears  to  be  a  workable 
solution";  and  (2)  that  the  remedy  for  a 
carrier  not  made  whole  by  the 
equalization  rule  is  a  complaint  "against 
those  carriers  which  it  can  identify  as 
having  received  excess  revenues  and  as 
being  responsible  for  its  under 
compensation."  Indiana  Harbor  at  138. 
Throughout  the  decision,  it  is,  however, 
apparent  that  the  Commission  believed 
existing  switch  rates  "presumably 
compensate  [the  carrier]  in  full."  Ibid.  It 
also  seems  clear  that  the  Commission 
viewed  Indiana  Harbor  as  an  attempt  to 
resolve  these  problems.  It  did  not  and 
could  not  know  if  the  effort  would  be 
successful. 

Indiana  Harbor  was  decided  a  year 
after  the  Railroad  Revitalization  and 
Regulatory  Reform  Act  of  1976  (4R  Act) 
was  enacted.  Yet  the  decision  fails  to 
consider  the  overall  import  and 
direction  of  that  legislation.'  Since  then, 
the  Staggers  Act  has  become  law  and 
compels  a  more  thorough  analysis  of  the 
consistency  of  Indiana  Harbor  with 
Congressional  intent  generally  and 
specific  provisions  in  particular. 

While  there  have  been  a  number  of 
proceedings  involving  the  Indiana 
/fcr^or  standards  since  1980.  No.  39380 
is  the  first  in  which  Indiana  Harbor 
must  be  squarely  faced,  as  the 


'  The  decision  discusses  only  two  aspects  of  the 
•»R  .Act:  distinct  senice  pncing.  which  it  finds 
inappropiidlp  m  this  contoxt:  and  m,irkel 
domindnce  The  market  d.imindncc  discussion  is 
confined  to  d  footnote  i^gdrdin);  a  challenge  to  d 
particiildr  ralo  lei. til.  The  decision  concludes  thdl 
the  market  duminjnc  e  provision  does  not  apply 
hecause  the  rale  became  effective  and  the 
proceeding  begiin  before  the  effective  date  of  the 
market  dominance  rules. 


exceptions  identified  in  that  case  do  not 
seem  to  apply.  Defendants  demonstrate 
considerable  losses  under  the  existing 
method  of  compensation  (switching 
charges  plus  the  equalization  rule)^  and 
it  appears  that  the  Commission's 
direction  to  seek  redress  from 
overcompensated  line-haul  carriers  has 
not  been  pursued. 

As  a  result,  we  think  we  must 
reevaluate  the  efficacy  of  the  existing 
standards,  and  their  consistency  with 
the  Act  as  amended  and  we  must 
explore  other  approaches  to  remedying 
such  problems  as  may  exist.  The 
Staggers  Act  demonstrates  a  clear  intent 
to  promote  compensatory  recovery 
through  adjustments  to  the  rate 
structure.  It  also  reflects  a  concern  that 
we  regulate  only  when  market  forces  are 
inadequate.  And,  we  may  not  use  our 
general  powers  to  limit  rates  that 
carriers  are  otherwise  authorized  to 
establish.  49  U.S.C.  10707a(h).  At  the 
same  time,  however,  we  agree  with 
much  of  the  Indiana  Harbor  sentiment, 
i.e.,  that,  in  whatever  system  is  used, 
over  recovery  of  costs  for  these  empty 
movements  must  be  prevented  so  that 
no  penalty  is  imposed  on  private  car 
owners.  According  to  certain  comments, 
allowing  all  railroads  to  impose 
switching  charges  on  movements  to  and 
from  repair  facilities  could  produce  a 
windfall  for  several  railroads.  We  are 
also  not  here  suggesting  that  an  entire 
repeal  of  Indiana  Harbor  is  required. 

To  assist  us  in  resolving  these 
matters,  we  seek  further  comment  on  the 
questions  listed  below,  as  well  as  any 
other  information  the  parties  believe 
relevant.  | 

The  existing  situation 

1.  Is  undercompen.sation  for  switching 
a  significant  problem?  Is  it  reasonable  to 
presume  that  line-haul  rates  on  all 
private  car  traffic  recover  empty 
movement  costs? 

2.  Is  undercompensation  a  problem  for 
all  cars  or  primarily  tank  cars?  Is  there  a 
system  for  recovery  of  excess  empty 
mileage  for  cars  other  than  tank  cars? 

3.  Is  the  Indiana  Harbor  standard 
consistent  with  present  statutory 
standards? 

a.  Does  it  conflict  with  the  market 
dominance  threshold  for  Commission 
jurisdiction  to  determine  maximum 


''  The  Union  Pacific  and  Missouri  Pacific  also 
argue,  based  on  Rail  Form  A  estimates,  that  they 
lose  at  least  $850,000  per  year  and.  in  effect,  switch 
lO.OtX)  cars  free  to  and  from  repair  facilities.  They 
further  note  that  the  equalization  rule  provides  no 
compensation  for  movements  within  switching 
districts  unless  in  conjunction  with  line-haul 
movements,  and  that  the  32<  per  mile  provided 
under  the  rule  is  itself  inadequate  to  recover  their 
costs  on  movements  thai  arf  covenxl  by  the  rule. 


reasonable  rate  levels  or  with  49  U.S.C. 
1 0707a (h)? 

b.  Does  the  equalization  rule  result  in 
rates  that  fail  to  contribute  to  going 
concern  value,  contrary  to  49  U.S.C. 
10701a(c)? 

c.  Is  Indiana  Harbor's  distinct  service 
pricing  analysis  overly  broad? 

d.  Does  the  "instrumentality  of 
transportation"  principle  relied  on  in 
Indiana  Harbor  continue  to  have  merit? 
Is  it  consistent  with  49  U.S.C.  10701a(a) 
and  10707a(h)?  Does  the  fact  that 
railroad-owned  cars  are  subject  to  tariff 
charges  for  empty  movements  support  a 
conclusion  that  private  cars  be  treated 
no  differently? 

e.  Is  over  recovery  of  these  costs  an 
unreasonable  practice  for  which  there  is 
a  remedy  in  the  absence  of  market 
dominance? 

Possible  Remedies 

If  the  present  standard  is 
inappropriate,  what  regulatory  approach 
should  be  adopted?  Should 
undercompensation  be  corrected  on  an 
individual  carrier  or  industry-wide 
basis?  Do  the  different  car  types  require 
different  approaches?  What  is  the  most 
practical  and  least  disruptive  means  of 
correcting  the  problem? 

1.  Imposition  of  switching  charges, 
a.  What  criteria  of  reasonableness 

should  apply?  What  level  of  charges 
should  be  approved  in  No.  39380  if 
market  dominance  is  applicable  and 
exists? 

1).  If  switching  charges  are  approved, 
should  adjustments  to  other  rates  or 
allowances  be  studied  in  Ex  Parte  No. 
328? 

2.  Is  the  proposal  of  the  Chemical 
Manufacturers'  Association  feasible? 

3.  What  is  the  merit  of  complainants' 
suggestion  of  a  separate  national  pool 
for  recovery  of  empty  repair  switching 
costs? 

4.  Should  switching  costs  be  included 
in  the  maintenance  cost  element  used  to 
determine  mileage  allowances  for  tank 
cars,  covered  hoppers,  LU,  RB,  and  RBL 
cars,  as  suggested  by  the  Union  Pacific? 

5.  What  is  the  merit  of  the  Indiana 
Harbor  suggestion  of  intercarrier 
complaints? 

This  action  is  taken  under  authority  of 
49  U.S.C.  10321, 10327(g)(1),  and  10705. 
and  5  U.S.C.  553. 

Decided:  March  5.  1985. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Gradison.  Commissioners  Sterrett. 
Andre.  Simmons.  LKimtioley  and  Strenio. 
lames  H.  Ba>'ne, 
Secrc/an.: 

|FR  Dor..  B.T-B.i;),';  Filed  3-15-fl5:  8:45  amj 
BILLING  CODE  7035-0 1-M 
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(Docket  No.  AB-102  (Sub-11X)l 

Missouri-Kansas-Texas  Railroad  Co.; 
Abandonment  and  Discontinuance  of 
Operations  Exemption  In  Tulsa 
County,  OK;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonmpnts  to 
abandon  its  1.08-mile  line  of  railraod 
between  milepost  Z-270.RO  and  milepost 
Z-271.68  and  to  discontinue  operations 
over  its  6.52-mile  Ime  of  railroad 
between  milepost  Z-271.68  and  milepost 
Z-278.20. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
may  be  rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  appropriate  State 
agency  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice. 

.\s  a  condition  to  use  of  this 
exemption,  any  em.ployee  affected  by 
the  abandonment  or  discontinuance  of 
operations  shall  be  protected  pursuant 
to  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen.  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective  April 
17,  1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  March  28,  1985.  and  petitions 
for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  April  8,  1985. 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Michael  E. 
Roper.  701  Commerce  St..  Dallas,  TX 
75202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ah  initio. 

A  notice  to  the  parties  will  be  issued  if 
.use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  March  8.  1985. 

By  the  Commission,  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
James  H.  Bayne, 
Srrretury. 

|FR  Doc  85-6338  Filed  3-15-85;  8:45  am| 
BILLING  CODE  7035-01-11 


(Finance  Docket  No.  30507] 

Norfoll<  and  Western  Railway  Co.; 
Lease  Exemption;  Chicago  and 
Western  Indiana  Railroad  Co, 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  .Norfolk  and 
Western  Railway  Company  and  Chicago 
and  Western  Indiana  Railroad  Company 
from  the  requirements  of  49  U.SC.  11343 
et  seq..  in  connection  with  the  lease  by 
the  former  of  a  5.5-mile  line  of  railroad 
of  the  latter  in  Chicago,  IL.  subject  to 
standard  employee  protective 
conditions, 

DATES:  This  exemption  will  be  effective 
on  April  17,  1985.  Petitions  to  stay  must 
be  filed  by  March  28,  1985,  and  petitions 
for  reconsideration  must  be  filed  by 
April  8,  1985. 

ADDRESSES:  Send  pleadings  referring  to 

Finance  Docket  .No.  30607  to: 

(1 )  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioners'  representatives; 
Angelica  D,  Lloyd.  Norfolk  Southern 

Corporation,  Law  Department,  204 

S.  Jefferson  St.,  Roanoke.  VA  24042- 

0069 
I  H.  Park.  428  W.  47th  Street,  Chicago. 

IL,  60609 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  ¥.  Gitomer.  (202j  2''5-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  March  7. 1985. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gradison,  Commissioners  Sterrett. 
Andre.  Simmons.  Lamboley.  and  Strenio. 
lames  H.  Bayne, 
Spcretary. 
|FR  Doc.  8.V-6336  Filed  3-15-85;  8:45  am] 

BILLING  CODE  703S-01-M 


(Finance  Docket  No.  30S95] 

Soo  Line  Railroad  Co.;  Trackage 
Rights  Exemption;  Burlington  Northern 
Railroad  Co. 

AGENCY:  Interstate  Commerce 

CfMnmission. 

ACTION:  Notice  of  Exemption, 


SUMMARY:  The  Commission  exempts 
from  the  requirements  of  prior  approval 
under  49  U  S  C.  11343  the  acquisition  by 
Soo  Line  Railroad  Corr.pany  of  trackage 
rights  over  rail  lines  of  the  Burlington 
Northern  Railroad  Company  (1)  between 
Schley.  M.N.  and  Superior  WI,  and  (2) 
between  .McGregor,  MN,  and  Superior, 
WI.  subject  to  labor  protection. 

DATES:  This  exemption  was  effective  on 
March  15.  1985  Petitions  to  reopen  must 

he  filed  by  .April  8,  1985 

ADDRESSES:  Send  plead;ngs  referring  to 

Finance  Docket  .No.  30595  to; 

(1)  Office  of  the  Secretary  Case  Control 
Branch  Interstate  commerce 
Commission  Washington.  DC  20423 

and 

(2)  Petitioner's  representative;  C.  Harold 
Peterson.  604  Soo  Line  Building,  Box 
530.  Minneapolis,  M.N  55440 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  G;U)mer.  (202;  2"5-r24" 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission  s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.  Interstate  Commerce 
Commission,  Room.  2227,  Washington. 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (80<J|  424- 
5403. 

Decided:  March  5, 1985, 

By  the  Commisssion,  Chairman  Taylor, 
Vice  Chairman  Gradison.  Commissioners 
Sterrett,  Andre,  Simmons,  Lamboley,  and 
Strenio, 

lames  H.  Bayne, 

Secretary.  ^ 

|FR  Doc.  85-6337  Filed  3-15-85;  8:45  am| 

BILLING  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Justice  Assistance 

Criminal  Justice  Discretionary  Grant 

AGENCY:  Bureau  of  Justice  Assistance, 
Iust:ce, 

ACTION:  Notice  of  Proposed  Program 

Priorities. 

SUMMARY:  The  Bureau  of  Justice 
Assistance  is  publishing  for  public 
comment  a  notice  of  proposed  program 
priorities  for  criminal  jusuce 
discretionary  grant  funding. 

DATE:  Comments  are  due  on  or  before 
N'iv  17.  1985, 

ADDRESS;  Send  comments  to  Eugene 
Dzikiewicz,  Acting  Deputy  Director, 
Bureau  of  Justice  Assistance  633  Indiana 
Avenue,  N  W  .  DC  20531   202/272-6838. 
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FOR  FURTHER  INFORMATION  CONTACT: 

lames  C.  Swain,  Bureau  of  Justice 
Assistance,  633  Indiana  Avenue.  N.W.. 
DC.  20531.  202/724-5974. 

SUPPLEMENTARY  INFORMATION:  On 

October  12, 1984,  President  Reagan 
signed  into  law  the  Justice  Assistance 
Act  of  1984.  Part  E  of  the  Act  establishes 
a  program  of  criminal  justice 
discretionary  grants  for  public  and 
private  non-profit  agencies.  The  Act  also 
specifies  four  purposes  for  which 
discretionary  grants  can  be  made:  (1) 
Education  and  training  programs  for 
criminal  justice  personnel;  (2)  technical 
assistance  to  states  and  local 
governments;  93)  national  or  multi-state 
projects;  and  (4)  demonstration 
programs. 

The  discretionary  grant  program  is 
intended  to  complement  and  enhance 
the  program  of  criminal  justice  block 
grants  authorized  under  Part  D  of  the 
Act.  Block  grants  are  administered  by 
the  states  and  funds  are  used  to  carry 
out  state  and  local  programs  with  a  high 
probability  of  improving  the  criminal 
justice  system,  with  emphasis  on  violent 
crime  and  serious  offenders.  Of  the  total 
amount  of  funds  appropriated  for  both 
block  and  discretionary  grants.  20 
percent  is  reserved  for  the  discretionary 
grant  program.  For  Fiscal  Year  1985.  the 
amount  available  is  S13.8  million. 

Responsibility  for  administering  the 
discretionary  grant  program  rests  with 
the  Bureau  of  Justice  assistance  of  the 
Office  of  Justice  Programs.  As  required 
by  the  Act,  the  Bureau  is  announcing  its 
proposed  priorities  for  discretionary 
grants  and  inviting  public  comment. 
After  the  60-day  comment  period  has 
ended  and  the  Bureau  has  considered  all 
comments  received,  it  will  publish  a 
final  notice  of  its  priorities  in  the 
Federal  Register.  Subsequently, 
individual  program  announcements  will 
be  published  in  the  Federal  Register  that 
detail  specific  programmatic  and 
application  requirements. 

The  proposed  priorities  for  Fiscal  Year 
1985  refiect  two  broad  themes:  the  first 
is  the  need  to  provide  support  for 
criminal  justice  training  and  technical 
assistance  activities  that  make  the 
implementation  of  improvement 
programs  feasible;  and  the  second  is  the 
need  to  continue  the  emphasis  on 
programs  that  deal  with  violent  crime, 
serious  offenders,  victims  and  crime 
prevention. 

The  Bureau  is  specifically  inviting 
comment  and  recommendations 
regarding  candidate  programs  for 
demonstration  purposes,  particularly  in 
the  area  of  violent  crimes  and  serious 
offenders.  The  Bureau  is  seeking  to 


identify  promising  strategies  that  lend 
themselves  to  additional  field  testing. 

I.  Training  and  Technical  Assistance 

A  major  purpose  for  the  use  of 
discretionary  grant  funds  is  to  support 
education  and  training  programs  for 
criminal  justice  personnel  and  provide 
technical  assistance  for  State  and  local 
criminal  justice  agencies.  In  Fiscal  Year 
1985  the  Bureau  will  provide  training 
and  technical  assistance  in  the  following 
broad  areas:  Law  enforcement,  crime 
prevention,  victims  services,  courts 
(including  prosecution),  and  corrections. 
Priority  will  be  given  to  training  and 
technical  assistance  that  supports  the 
implementation  of  programs  certified  as 
eligible  for  funding  under  the  block  grant 
program  (see  Appendix  A).  Resources 
will  be  adjusted  over  time  to  refiect  the 
block  grant  funding  decisions  of  the 
States.  In  addition,  a  portion  of  the 
available  monies  will  support  training 
and  TA  programs  not  specifically 
related  to  these  certified  programs.  One 
such  effort  that  will  be  continued  in 
Fiscal  Year  1985  is  the  provision  of 
technical  assistance  to  the  private 
sector/prison  industries'  certification 
program. 

It  is  estimated  that  $5.5  million  will  be 
allocated  to  training  and  technical 
assistance  in  Fiscal  Year  1985  and  that  a 
total  of  10-20  grants/contracts  will  be 
awarded.  Individual  announcements  or 
solicitations  will  be  issued  during  the 
period.  April  1.  1085-August  31,  1985. 

II.  Demonstration 

Demonstration  programs  provide  a 
means  for  testing  in  a  variety  of  sites 
programs  that,  based  on  research  or 
experience,  are  likely  to  be  a  success  in 
more  than  one  jurisdiction  and  are 
unlikely  to  be  funded  with  monies  from 
other  sources.  All  demonstration 
programs  will  be  evaluated  and 
applicants  will  be  required  to  cooperate 
with  the  evaluation  effort.  Programs  that 
prove  successful  may  be  certified  by  the 
Bureau  as  eligible  for  block  grant 
support  in  future  years. 

The  Bureau  proposes  to  undertake 
demonstration  programs  in  the  following 
priority  areas: 

(a)  Family  Violence  Intervention.  This 
program  will  focus  on  strategies  for 
implementing  recommendations  of  the 
Attorney  General's  Task  Force  Report 
on  Family  Violence. 

[h]  Law  Enforcement  Crime 
Prevention.  This  program  will 
demonstrate  the  administration  and 
management  of  crime  prevention  as  an 
important  function  of  law  enforcement 
agencies  comparable  in  importance  and 
professional  status  to  patrol  and 


investigation  activities  in  major 
departments. 

(c)  Child  Victims  of  Sexual  Abuse. 
This  program  will  test  strategies  for 
assisting  child  victims  of  sexual  abuse. 

In  addition,  1-2  other  demonstration 
programs  are  planned  that  focus  on 
violent  crime  and  serious  offenders  or 
victims  of  crime.  Recommendations  of 
promising  programs  that,  based  on 
research  or  experience  are  likely  to 
prove  successful,  arc  invited. 

The  Bureau  anticipates  conducting  4-5 
demonstration  in  Fiscal  Year  1985,  with 
each  program  operating  at  3-5  sites.  It  is 
estimated  that  S3. 5  million  will  be 
allocated  for  demonstration  programs. 
Individual  program  announcements  will 
be  published  in  the  Register  on  or  before 
June  1, 1985. 

III.  National  Multi-Slate  Programs 

National  and  multi-state  programs 
complement  the  block  grant  program. 
They  address  one  or  more  of  the 
purposes  for  which  block  funds  may  be 
used,  but  provide  a  national  or  regional 
response.  In  Fiscal  Year  1985  three 
important  ongoing  initiatives  will  be 
continued; 

(a)  National  Citizens  Crime 
Prevention  Campaign.  This  highly 
visible  and  successful  program  ("Take  a 
Bite  Out  of  Crime")  provides  public 
education  through  a  national  mass 
media  program,  operates  a  computerized 
information  center  on  crime  prevention 
programs  and  resources,  and  produces 
and  distributes  crime  prevention 
materials  for  use  by  state  and  local 
groups.  The  Campaign  is  operated  by 
the  National  Crime  Prevention  Council 
in  cooperation  with  the  Advertising 
Council,  Inc.,  and  the  Crime  Prevention 
Coalition. 

(b)  Law  Enforcement  Accreditation. 
By  continuing  the  work  of  the 
Commission  on  Accreditation  for  Law 
Enforcement  Agencies,  Inc.,  this 
program  will  assess  and  recognize 
agencies  which  practice  law 
enforcement  standards  developed  and 
approved  by  the  professional  law  . 
enforcement  community. 

(c)  National  Victims  of  Crime 
Network.  This  program  continues 
several  projects  to  develop  and  expand 
services  to  victims  and  to  provide 
assistance  to  State  and  local  criminal 
justice  agencies  and  other  service 
delivery  agencies. 

In  addition,  1-2  new  national  scope 
initiatives  are  planned  including  one 
directed  at  increasing  public  education 
and  awareness  of  family  violence  and 
its  prevention. 

It  is  estimated  that  S4.8  million  will  be 
allocated  for  national  and  multi-state 
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programs.  Announcements  for  new 
initiatives  will  be  published  in  the 
Federal  Register  on  or  before  June  1. 
1985. 

IV.  General  Requirements 

a.  Match  Grants  may  be  awarded  for 
up  to  100  percent  of  program  or  project 
costs. 

b.  Eligibility  Public  agencies  and 
private  non-profit  organizations  are 
eligible  to  apply.  Specific  eligibility 
requirements  will  be  set  forth  in 
individual  announcements. 

c.  Period  of  Support  Grants  may 
support  projects  for  up  to  three  years 
and  may  be  renewed  for  an  additional 
two  years  if  an  evaluation  indicates  that 


the  project  has  been  effective  and  if  the 
grantee  agrees  to  provide  at  least  one- 
half  of  the  total  cost  of  the  project. 

d.  Financial  Requirements. 
Discretionary  grants  are  governed  by 
the  provisions  of  the  Office  of 
Management  and  Budget  (OMB) 
Circulars  applicable  to  financial 
assistance.  These  Circulars  along  with 
additional  information  and  guidance  are 
contained  in  the  "Financial  and 
Administration  Guide  for  Grants" 
Guideline  Manual  7100.1,  available  from 
the  Office  of  justice  Programs. 

e.  Xon-Discnmination.  The  Justice 
Assistance  Act  provides  that  no  person 
shall  be  excluded  from  participation  in. 
denied  the  benefits  of.  subjected  to 


discrimination  under,  or  denied 
employment  in  connection  with  any 
activity  funded  in  whole  or  in  part  with 
funds  made  available  under  the  Act. 
Applicants  for  discretionarv  grants  a.i-e 
also  subject  to  the  Act.  Applicants  for 
discretionary  grants  are  also  subiect  to 
the  provisions  of  Title  \T  of  the  C:vi! 
Rights  Act  of  1964;  Section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended; 
Title  IX  of  the  Education  Amendments 
of  1972:  the  Age  Discrimination  Act  of 
1975:  and  the  Department  of  Justice  .Non- 
Discnmination  Regulations  28  CFR  Part 
42.  Subparts  C.  D,  E  and  G. 
L/ois  Haight  Herrington. 
Assistant  Attorney  Genera  J. 


Appendix  A.— Purposes  and  Certified  Programs  Identified  in  the  Regulations 


Acl  purposes 


"(1)  ProvKlt^q  communiry  and  ne»ghtxx*".<:'0<J  p'oq-a 
control  neiqnbomood  cnme 

"(2)  Disrupting  iihat  commeice  m  sioier  gcxxis  »na  property 

'■(3)  Combating  arson 


enaOie  citizens  and  police  lo  unOenaKe  iniiiatives  to  prevew  and 


tc    lu'nfs   ano    «r:nt.s<i    and   assistance   (other  than 


"W  E«ective>y  investigating  and  lx.ng.ng  ic  trai  wfwe-oollar  cnme.  organized  cnme.  public  corruption  cnmis  and  »rajcaaa^n6' 

Xte  Government 
"(5)  laentitying  cnminai  cases  mvoiving  psfsons  (including  fuvenile  otlenders)  with  a  history  of  seoous  cnmm*  conojc'  m  oroe- 

10  eipedite  me  processing  o(  sucn  cases  and  tc  improve  court  system  management  and  sentencing  practices  and  procedures 

m  such  cases 
■■|6)   Developing    and    implementing    progra-^^s    »vn,cr    provide    asSJSti 

compensation',  to  vicTims  o*  cnmes 

■■(7)  Providing  alternatives  to  pretnal  aeiertion  laH   and  pr'sor  to-  pe'sons  wc  pose  no  dagger  to  tfie  commomjy __. 

"(8)  Providing  programs  whict-.  ibeniity  and  meet  '.ne  needs  o'  drjg  dependent  ofenders  ...^....~ '. 

•■(9)  Providing  proQrams  which  alleviate  pr.son  ar-<j  ,8"  ovetc-owaing  and  programs  wnich  Oentiiy  eiisting  State  andVederai' 

t)uitdings  smtabte  lor  pnsor  use 
■■(10)  P-ovioe    training,    managemeni,    and    iBChn..:ai    assistance    Ic    cnminai    lustice    personnel    and    delermmmc   appropnate 

prosecutonai  ar-.d  ludicjal  personnel  rteeds 
■■(11)  Providing  pnson  industry  protects  designed  to  place  inmates  :r  a  •eslrsfi'  woniing  ano  fa.mng  eovncinment  in  wf»ch  they 

will  be  enatned  lo  acquire  martetatXe  amis  and  to  make  financai  payments  tor  restitution  to  their  victims   lor  suppod  ol  then 

own  families   and  lot  support  o'  themselves  ir  tr»e  mst'iLiiion 
■■(12)  Providinq  lor  operational  .niormation  svsier-s  whl^^  »Tiprove  tr*  e«eclrveness  oi  criminal  justice  agerKies 
■■(13)  Providing  programs  ol  the  same  types  as  prosiams  described  ir  sector^  50-Ja)i4i  wmch    lAi  the  Duector  estaOiishes 

under  section  503ia),  as  discretionary  programs  lor  linancia.  assistance  under  part  E   and  (Bi  whtn  are  moovatv*  and  f'ave 

been  deer^ied  by  the  Director  as  iilieiy  to  prove  successhji 
■  (M)  imptemem  prr^ams  that  aod'ess  crticai  pmbiems  of  crime,  such  as  drug  trafficking,  wh«:h  have  been  cemfied  by  the 

Director    afer  consignation  with  the  o-.-eclors  o<  Nsnorai  institute  of  Justice,  Bureau  of  Justice  Statistics  and  tt>e  Office  of 

Juvenile  Justice  ar>d  Deiinouerxry  Prevention   as  having  pr^ived  successful 
"(15)  ProvKling  programs  whKTh  address  tne  Broh-e-T  o'  senous  o"enses  committed  by  juveniles  

"(16)  Addressing  the  problem  ot  crime  committed  agamsl  the  elderly _ " 

"(17)  Providing  training   technical  assistance  and  prograrris  lo  assist  Slate  and  local  law  eol 

combating  crime   wiir^  particular  emphasis  on  ^inient  crime  luvemie  delinquency  and  cnme  pwwnlian;  and 
■■(18)  Improving  the  operational  effectiveness  o*  law  entorcement  by  miegratmQ  and  maximianQ  Sia  eHactivenMa  ot  polioe  field 

operations  and  the  use  of  cnme  analysis  lechruques. 


Certified  program 


innjial 


Community  Oime  Prevention  Program. 

Property  Cnme  (STING)  Program 
Aiaon  Pravenlion  and  Control  Program. 


Career  Ominai  Prosecution  Program,  Court  Defav  feduclion 
Program 

Victim  and  Witness  Assistance  Program 

Jai  Overcrowding  Aiiemairves  tc  Pretrial  Delermon  Program. 
Traatmen:  Aner-aiives  lo  St'ee'  C-nme  Prograrr  (TASC) 
RESERVED 

(Progiam    design    by    State    to    5jopon    Eiigit!*    P'dgram ) 

RESERVED 


P-osecjtion  iiAa'".aQeme'>'  S.^'coon  System 
RESERVED 


RESERVED. 


Restttulion   by   Juvenile   Ofrende's    .Aiternatrve   !c   irx.arcei- 

Btion 
RESERVED 
RESERVED 

Intsgrated  Cnminai  Apprehensive  Program  (ICAP) 


[PR  Doc.  85-6343  Filed  3-15-85;  8:45  am) 
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National  Institute  of  Justice 

Correction  To  Program 
Anno'jncement;  National  Institute  of 
Justice  Solicited  Research  Program; 
Fiscal  Year  1985 

The  .\ational  Institute  of  Justice 
issued  the  above  program 
announcement  in  the  Federal  Register/ 


Vol.  50.  No.  36  un  Friday.  February  22, 
1985.  The  announcement  is  found  on 
page  7407  of  that  issue. 

This  related  announcement  is  to  notify 
ail  interested  parties  that  a  correction 
has  been  made  to  the  "Solicited 
Research  Programs.  Fiscal  Year  1985" 
publication  available  from  the  National 
Institute  of  Justice.  The  correction  is 
made  to  page  20  in  section  III. 


"Additional  information  .  The  March  29, 
1985  date  for  submission  of  proposals  is 
hereby  changed  to  April  30, 1985. 

Dated;  March  8.  1985. 
fames  K.  Steward. 
Director. 

jFR  Dor,  85-6359  Filed  3-15-85;  8:45  am] 
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Federal  Register  /  Vol.  50,  No.  52  /  Monday.  March  18,  1985  /  Notices 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Program  Year  (PY)  1985  Preliminary 
Planning  Estimates  for  State  Public 
Eniployment  Services  Under  the 
Wagrwr-Peyser  Act,  As  Amended  by 
Public  Law  97-300 

agency:  Ejnployment  and  Training 
Administration.  Labor. 

action:  Notice. 


SUMMARY:  This  notice  announces  the 
preliminary  planning  estimates  for  PY 
1985  (July  1.  1985-June  30,  1986)  for  State 
public  employment  services  under  the 
Wagner-Peyser  Act,  as  amended,  and 
invites  comment  on  three  options  for 
distributing  the  Secretary's  3  percent 
set-aside  authorized  under  section  6 
(b)(4)  of  the  Wagner-Peyser  Act.  as 
amended. 

DATES:  Comments  on  the  funding 
options  must  be  submitted  on  or  before 
April  30,  1985. 

ADDRESS:  Comments  should  be 
addressed  to  the  United  States 
Employment  Service,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor,  601  D  Street,  N.W,, 
Room  8100,  Washington.  D.C.  20213. 
Attention:  Richard  C.  Gilliland. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  C.  Gilliland,  Director,  United 
States  Employment  Service.  Telephone 
(202)  376-6750. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  the  preliminary 
planning  estimates  for  PY  1985  for  State 
public  employment  services  and 
describes  three  options  for  distribution 
of  the  Secretary's  3  percent  reserve 
authorized  by  the  Act.  The  amount  of 


funds  currently  available  for  distribution 
to  States  for  public  employment  service 
activities  reflect  the  revised  FY  1985 
levels  as  proposed  in  the  President's 
budget  request  for  FY  1986.  By  statutory 
requirement.  Sl4,0OO.0OO  is  being 
withheld  to  finance  postage  costs 
associated  with  employment  service 
activities.  In  accordance  with  the 
formula  criteria  in  Section  6  of  the 
Wagner-Peyser  Act,  as  amended. 
5704,606,060  is  distributed  to  the  Slates 
as  preliminary  planning  estimates. 
These  estimates  are  based  on  each 
State's  relative  share  of  average  civilian 
labor  force  and  unemployment  in 
Calendar  Year  1984. 

The  Wagner-Peyer  Amendments 
under  the  )ob  Training  Partnership  Act 
of  1982  provides  at  section  6  (b)(4)  that: 

The  Sfcri'tary  shall  reserve  such  amount, 
not  to  exceed  3  percent  of  the  sums  available 
for  allotments  under  this  section  for  each 
Fiscal  Year,  as  shall  be  necessary  to  assure 
that  each  State  will  have  a  total  allotment 
under  this  section  sufficient  to  provide  staff 
and  other  resources  necessary  to  carry  out 
employment  service  activities  and  related 
administrative  and  suppt)rt  functions  on  a 
statewide  basis. 

For  the  transition  period  and  Program 
Year  1984.  the  Department  distributed 
the  Secretary's  3  percent  set-aside 
utilizing  a  methodology  that  had  been 
reviewed  by  the  States  in  April  of  1983. 
The  Department  is  now  providing 
another  opportunity  for  review  of  the 
methodology  used  earlier  by  presenting 
along  with  the  current  methodology,  two 
other  options.  Accordingly.  821,791,940 
has  been  set  aside  from  the  revised  PY 
1985  availability  pending  review  and 
comment. 

Illustrated  in  the  attached  Options  A, 
B,  and  C  are;  Option  A  which  reflects 
the  methodology  used  in  PY  1984.  In 
Step  1,  States  whose  relative  share  of 


resources  decreased  from  the  previous 
year  to  the  PY  1985  basic  formula 
amount  and  whose  civilian  labor  force 
(CLF)  is  below  1  million  and  also  below 
the  median  CLF  density,  are  held- 
harmless  at  100  percent  of  their  PY  1984 
relative  share.  The  remainder  of  tjje  3 
percent  reserve  is  distributed  in  Step  2 
to  the  balance  of  States  losing  in  relative 
share  from  PY  1984  to  PY  1985  basic 
formula  amount. 

Option  B  which  maintains  tlie 
distribution  as  in  Step  1  above.  The 
remainder  is  distributed  in  a  pro-rata 
share  to  all  States  based  on  their 
"Ultimate  Fair  Share  "  of  available 
resources.  The  "Llltimate  Fair  Share" 
represents  the  amount  each  State  would 
receive  if  funds  were  distributed  only  on 
the  basis  of  relative  share  of  CLF  and 
unemployment.  The  statutory 
requirements  for  a  90  percent  hold- 
harmless  and  a  minimum  floor  level  of 
0.28  percent  (factors  incorporated  into 
the  formula  to  provide  a  smooth 
transition  into  the  formula  approach  for 
distributing  Wagner-Peyser  funds)  are 
disregarded  for  purposes  of  determining 
a  States  fair  share. 

Option  C  which  distributes  funds  to 
States  as  in  Step  1  in  Option  A  above. 
The  remainder  is  distributed  to  all 
States  by  the  same  statutory  formula 
used  to  calculate  the  basic  formula 
described  in  section  6  (b)(1)  of  the  Act. 

In  accordance  with  Section  6(b)(5)  of 
the  Act.  as  amended,  final  planning 
estimates  will  be  published  in  the 
Federal  Registerr  no  later  than  May  15, 
1985. 

Signed  at  Washington.  U.C.  on  March  1,3. 
1985. 

Frank  C.  Casillas, 

Assislanl  Secretary  for  Eniployment  and 
Training. 
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ITA-W-15,323J 

Republic  Ste«l  Corp.  (LTV  Steel  Co.), 
Drainage  Products  Division,  Fairtiope 
Plant  Canton,  OH.;  Affirmation  of 
Negative  Determination 

By  an  application  dated  October  4, 
1984,  the  petitioners  requested 
adminmistrative  reconsideration  of  the 
Department  Labor's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  in  the  case  of  workers  and 
former  workers  at  Republic  Steel 
Corporation's  Fairhope  plant  in  Canlon. 
Ohio.  The  negative  determination  was 
published  in  the  Federal  Register  on 
September  25,  1984  (49  PR  37677). 

On  November  8,  1984  the  Department 
dismissed  the  October  4.  1984 
application  for  administrative 
reconsideration  because  sufficient  new 
evidence  was  not  provided  upon  which 
a  determination  regarding  the 
application  could  be  made  pursuant  to 
29  CFR  90.18(c).  The  dismissal  explained 
that  corrugated  drainage  pipe  and 
culvert  products  constituted  about  90 
percent  of  the  Fairhope  plant's  1983 
production.  Tunnel  liners  and  sectional 
plates  accounted  for  only  six  to  eight 
percent  of  1983  production  and 
according  to  the  record  the  workers 
were  not  separately  identifiable  by 
product.  The  dismissal  notice  was 
published  in  the  Federal  Register  on 
November  30,  1984  (49  FR  47129). 

The  Department,  in  connection  with 
pending  litigation,  reopened  the 
investigation  on  its  own  motion  to 
insure  that  the  "contributed 
importantly"  test  results  used  in  the 
initial  decision  wre  adequate.  The 
results  of  the  customer  survey  are  used 
to  substantiate  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  by  the  workers  at  the 
subject  plant  contributed  importantly  to 
decreased  company  sales  and  or 
production  and  to  worker  separations. 

The  petitioners  stated  on 
reconsideration  that  the  reason  for  their 
application  was  the  closing  of  the  tunnel 
liner  and  sectional  plate  departments  in 

1983  at  the  Fairhope  plant.  The  original 
denial  decision  issued  on  September  11, 

1984  was  based  on  primarily  on  the 
customer  survey  which  showed  that 
Republic  Steel's  customers  did  not 
purchase  imported  metal  drainage  and 
culvert  products.  On  reopening,  the 
Department  expanded  the  test  by 
conducting  a  survey  of  tunnel  liner  and 
sectional  plate  customers  to  determine 
the  extent  to  which  they  shifted 
purchases  to  foreign  sources. 

The  results  of  the  second  customer 
survey  in  which  respondents  accounting 


for  virtually  the  entire  1983  sales  decline 
for  tunnel  liners  and  sectional  plates 
showed  that  none  of  these  customers 
imported  tunnel  liners  or  sectional 
plates  during  the  period  of  the 
investigation. 

Conclusion. 

.^fter  reconsideration.  I  reaffirm  the 
original  denial  of  eligibility  to  apply  for 
adjustment  assistance  to  workers  and 
former  workers  of  Republic  Steel 
Corporation's  Fairhope  plant  in  Canton, 
Ohio. 

Signed  at  Washington.  D.C..  this  14th  day 
of  March  1985. 

Harold  A.  Bratt, 

Deputy  Director.  Office  of  Program 

Management.  UIS. 

|FR  Doc  85-6580  Filed  3-15-85: 10:22  am) 
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NATIONAL  COMMUNICATIONS 
SYSTEM 

Industry  Executive  Subcommittee  of 
the  National  Security 
Telecommunications  Advisory 
Committee;  Meeting 

A  meeting  of  the  Industry  Executive 
Subcommittee  (lES)  of  the  National 
Security  Telecommunications  Advisory 
Committee  (NSTAC)  will  be  held  on 
Wednesday,  April  3.  1985  The  meeting 
will  be  held  at  the  MITRE  Corporation, 
1820  Dolly  Madison  Boulevard,  McLean, 
VA  22102.  Registration  will  begin  at  8:30 
a.m.  and  the  meeting  will  start  at  9  a.m. 
The  purpose  of  the  meeting  is  to  review 
actions  within  the  telecommunications 
industry  and  the  government  regarding 
mobilization  planning.  The  agenda  is  as 
follows: 

A.  Opening  remarks 

B.  Administrative  remarks 

C.  Briefings  on  government  activities 
D. Briefings  on  industry  activities 

Due  to  the  requirement  to  discuss 
clsssified  information  in  conjunction 
with  this  issue,  the  meeting  will  be 
closed  to  the  public  in  the  interest  of 
National  Defense.  Any  person  desiring 
information  about  the  meeting  may 
telephone  (202)  692-9274  or  write  the 
Manager.  National  Communications 
System.  Washington,  DC.  20305-2010. 

D.  C.  Brown, 

NCS  Joint  Secretariat. 

[FR  Doc.  85-6340  Filed  3-15-85;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Integrative  Neural 
Systems;  Meeting 

In  accorddnce  with  the  Federal 
Advisory  Committee  Act.  as  amended. 
Pub,  L.  92-i63,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name;  Advisorj'  Panel  for  Integrative 
.Neural  Systems. 

Date  and  time:  April  3,  4  &  5.  1985:  9:00  to 
5:00  p.m   each  day. 

Place:  Georgetown  Hotel  at  2121  P  Street 
NW.  Washington,  DC  Meeting  is  to  be  held 
in  the  Conference  room. 

Type  of  meeting:  Closed. 

Contact  person:  Dr  Nathaniel  G.  Pitts 
Program  Directo,-  for  Integrative  Neural 
Systems  Program  Room  320.  National  Science 
Foundation.  Washington.  D  C  20550, 
Telephone  (2021  357-74-1 

Purpose  of  meeting  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  Integrative  Neural  Systems 
Program. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  w;t,h  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  Tliis 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director.  NSF,  on  July 
6, 1979. 

M.  Rel>ecca  Winkler, 

Committee  Management  Officer 

March  13, 1985. 

[FR  Doc  85-6362  Filed  3-15-85:  8:45  am) 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Recommendation  Responses; 
Availability 

Responses  From 

Railroad — Federal  Railroad 
Administration:  Feb.  6:  R-75~009:  Does 
not  plan  to  issue  a  regulation  requiring 
the  use  of  a  fire  detection  mechanism  on 
trains  carrying  Class  A  explosives.  An 
FRA  study.  "Safe  Transport  of 
Munitions  "  (STT^OM).  found  these 
devices  to  be  unfeasible  and  costly. 
Currently  FRA  regulations  contain 
sufficiently  safe  requirements  for  the 
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transportation  of  explosives  by  rail.  R- 
80-016:  Conducted  a  program  with  the 
U.S.  Army  Ballistics  Research 
Laboratory  in  Aberdeen,  Maryland,  to 
study  mechanisms  involved  in  the 
breaching  of  tank  cars.  Results  are 
available  in  report  No.  BRL-IMR-784, 
"Physical  Response  of  Flat  Steel  Plates 
to  Drop  Hammer  Impacts,"  August,  1983. 
R-78-059  and  R-SO-015:  A  report  on  the 
positioning  of  freight  cars  in  a  train  has 
been  prepared  by  Arthur  D.  Little.  Inc. 
This  report,  "An  Analysis  of  the 
Probability  of  Derailment  within  a  Train 
Consist"  found  that  about  25  percent  of 
derailed  equipment  was  located  in  each 
quarter  of  the  train,  and  that  the 
considerable  amount  of  switching  which 
would  be  required  to  place  cars  at  a 
certain  position  in  a  train  would  be 
costly  and  could  create  a  safety  hazard. 
Current  FRA  regulations  contain  several 
sections  on  car  positioning  in  the 
transportation  of  hazardous  materials. 
Feb.  20:  R-83-80:  Has  conducted 
inspections  of  the  track  in  the  Louisville 
District  of  the  Illinois  Central  Gulf 
Railroad  Company,  and  found  the  tracks 
were  brought  into  compliance  with 
Track  Safety  Standards  after  each 
inspection.  Will  continue  to  monitor  this 
track  extensively  to  ensure  compliance. 
R-83-79:  Illinois  Central  Gulf  Railroad 
Company  has  imposed  speed  reductions 
on  trains  carrying  hazardous  materials 
in  the  Louisville  District. 

Commonwealth  of  Massachusetts 
Executive  Office  of  Transportation  and 
Construction:  Feb.  28  R-83^4:  In 
accordance  with  this  recommendation, 
will  require  that  State  contracts 
(specifically,  the  renewed  contract  with 
the  Boston  and  Maine  Railroad)  specify 
that  adequate  supervisory  checks  be 
performed  by  the  railroad  at  those 
points  where  commuter  traincrews 
report  to  duty. 

The  American  Short  Line  Railroad 
Association:  Mar.  4:  R-85-9:  Has 
circulated  this  recommendation  to  all 
members,  informing  them  of  the  facts 
and  circumstances  of  the  derailment  at 
VVoodlawn,  Texas,  on  November  12. 
1983.  and  urging  member  railroads  to 
join  with  the  Federal  Railroad 
Administration  in  implementing  the 
recommendations  made  in  the 
Transportation  Systems  Center  Task 
Force  Report-Rail  Failure  Evaluation. 

Dan^or  and  Aroostook  Railroad 
Company:  Feb.  19:  R-34-20:  Has  no  high 
strength  alloy  rail.  An  Engineering 
Department  rule  prohibits  the  use  of  a 
torch  to  burn  or  enlarge  an  existing  hole 
in  a  rail. 

State  of  Maryland  E\gcuti\  e 
Department:  Feb.  22:  R-83~i2  and  -43:  Is 
negotiating  a  new  operating  contract 
with  the  Baltimore  S  Ohio  Railroad 


Company.  SRA  has  included  in  the  draft 
contract  specific  language  that 
addresses  the  Board's  recommendation 
for  adequate  supervisory  checks  of 
railroad  employee's  fitness  at  those 
points  where  commuter  train  crews 
report  to  duty.  Is  requesting  the 
Maryland  Department  of  Licensing  and 
Regulation  to  increase  State  inspections 
of  railroad  operating  practices  on  State- 
supported  commuter  trains. 

Association  of  American  Railroads: 
Feb.  14:  R-84-35  and  -36:  The  AAR  has 
no  authority  to  prescribe  or  dictate 
highway  design  or  reconstruction  for 
highway  projects  implemented  under  a 
public  highway  program.  This  authority 
belongs  to  state  highway  agencies  with 
the  assistance  of  the  American 
Association  of  State  Highway  and 
Transportation  Officials. 

Aviation — Federal  A  viation 
Administration:  Feb.  25:  A-84-14  and  - 
15:  FAA  Notice  8320.301,  Required 
Inspection  Item  (Rll)  Requirements  and 
Aircraft  Maintenance  Logbook 
Deficiencies,  reemphasizes  the 
requirements  for  air  carrier  maintenance 
and  inspection  functions  and  the  FAA 
inspector's  responsibility  during 
certification  and  surveillance.  Air 
Carrier  Operations  Bulletin  No.  8-84-1 
contains  a  change  instructing  operations 
inspectors  in  the  conduct  of  en  route 
inspections  to  thoroughly  scrutinize 
aircraft  logs  to  verify  that  corrective 
maintenance  actions  correlate  to 
mechanical  irregularities  recorded  by 
flightcrews  and  that  mechanical 
irregularities  discovered  during  flight 
are  properly  recorded  by  flightcrews. 
Feb.  25:  A-84-123:  FAA's  Aviation 
Behavorial  Technology  Plan  is  a 
comprehensive,  ongoing  program  which 
applies  behavioral  analysis  and 
technology  to  ensure  that  research 
findings  regarding  degrading  of  pilot 
performance  as  a  result  of  automation 
will  be  used  to  keep  regulations  current 
with  automation  technology.  A-84-124: 
The  Office  of  Flight  Operations  will 
punish  an  air  carrier  operations  bulletin 
directly  air  carrier  principal  operations 
inspectors  to  review  the  airspeed  callout 
procedures  of  assigned  air  carriers  and, 
where  necessary,  will  require  that  these 
procedures  specify  the  actual  speed 
deviations  in  appropriate  increments 
from  computed  reference  speeds.  Feb. 
25:  A-83-1:  Is  amending  Technical 
Standard  Order  ClOO  to  permit  the  use 
of  child/infant  restraint  devices  labeled 
in  conformance  to  49  CFR  571.213, 
§  5..S2(e)  effective  January  1, 1981,  and 
labeled  in  conformance  to  49  CFR 
571.213  §  5.5.2(e)  and  (m)  effective 
February  26, 1965.  As  of  February  26, 
1985,  child  restraint  manufacturers  will 
have  a  single  mandatory  regulation  for 


the  certification  of  their  child  restraint 
devices  for  use  in  motor  vehicles  and  in 
aircraft.  Is  proposing  that  TSO-ClOO 
now  be  withdrawn  in  order  to  ensure 
comprehension  on  the  proper  child 
restraint  approval  standard.  Feb.  25:  A- 
84-128:  Will  issue  an  emphasis  notice  to 
direct  principal  airworthiness  inspectors 
to  assure  that  emergency  exists  are  free 
from  interference  from  adjacent 
passeng^  seats  and  are  accessible  to 
^assengevs:A-84-129:  FAA's  Transport 
Category  Airplane  Directorate  is 
reviewing  the  recommendation  to 
require  F-27  airplanes  to  have  installed 
an  FAA-approved  means  of  preventing 
the  hinge  pins  from  coming  free  of  their 
hinges  on  the  door  between  the  forward 
cabin  and  the  cargo  compartment  or  to 
remove  that  door.  A-S4-130:  Will  review 
Air  Carrier  Operations  Bulletin  No.  1- 
76-23  to  FAA  Order  8430,17  to 
determine  whether  passenger  safety 
information  cards  on  air  carriers  depict 
usable  bracing  positions  and  to  delete 
this  bracing  position  from  cards  on 
airplanes  equipped  with  foldover 
seatbacks.  A-84-131:  Revised  Pilgrim 
Airlines,  Flight  Attendant  Manual  on 
July  1. 1984,  and  again  on  October  15. 
1984,  to  incorporate  clear,  concise, 
unambiguous  operating  instructions. 
Flight  attendant  training  has  been  and 
will  be  monitored  to  assure  consistency 
with  manuals.  A-84-132:  Has  issued 
instructions  to  Principal  Operations 
Inspectors  to  increase  surveillance  of 
the  proper  pre-flight  and  pre-arrival 
stowage  of  galley  service  items.  A-84- 
133:  Has  established  a  course  for 
Principal  Operations  Inspectors  at  their 
Aeronautical  Center  in  Oklahoma  City, 
Oklahoma  to  standardize  the  force  and 
provide  indepth  knowledge  of  POI's 
responsibilities.  Feb.  25:  A-74-38  and  - 
39:  NPRM  84-12,  Docket  Number  24191, 
published  in  the  Federal  Register  on 
Aug.  13.  1984.  proposed  to  amend  14 
CFR  Part  23  to  require  standardization 
of  cockpit  controls  and  the  location, 
operation  and  arrangement  of  these 
controls  to  minimize  them  as  casual 
factors  in  airplane  accidents.  If  adopted, 
this  rule  is  projected  to  be  published  as 
a  Final  Rule  before  June  1985.  Mar.  4:  A~ 
82-145: 14  CFR  23.1523  currently 
requires  that  the  minimum  flightcrew  be 
established  based  on  a  safe  operation 
considering  individual  crewmemher 
work  load,  accessibility  and  ease  of 
control  operations.  If  the  minimum 
flightcrew  is  determined  to  be  one  pilot, 
additional  requirements  must  be  met 
prior  to  conducting  single-pilot  IFR 
flights.  A  review  of  all  air  taxi  accidents 
that  occurred  between  1980  and  1984 
revealed  no  evidence  indicating  a  safetv 
problem  that  can  be  directly  attributed 
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to  excessive  single-pilot  work  load.  Mar. 
4:  A-83-6r:  An  Airworthiness  Directive 
was  issued  on  December  11.  1984  which 
imposes  a  500  hours  life  limit  on  time-in- 
service  for  paper  induction  air  filters 
and  requires  replacement  of  them  within 
the  next  100  hours  of  time-in-service. 

Civil  Aviation  Administration:  Feb. 
22:  A-84-123  and -124:  Scandinavian 
authorities  do  not  require  specific 
callout  procedures;  each  airline 
com.pany  may  choose  its  own.  but  the 
procedure  must  be  detailed  in  flight  and 
training  manuals. 

Eastern  Air  Lines  Inc.:  Feb.  11:  A-84- 
43:  Maintains  an  ongoing  effort  to 
emphasize  flight  deck/flight  attendant 
coordination  in  initial  and  recurrent 
training  through  simulations,  videotapes 
and  other  coordination  drills.  .■\-34-44: 
Predeparture  overwater  briefings 
include  information  concerning  life  vest 
location,  vest  inflation  and  donning 
instructions,  and  the  plastic  containers 
in  which  the  vests  are  located  have  the 
words  "Pull  here — Pull  here"  printed  at 
the  opening. 

Office  of  the  Secretary  of  Defense: 
Feb.  ll:A-84-61:  Navy  and  Army 
regulations  are  being  amended  to  avoid 
variation  in  interpretation  of  14  CFR 
139.69.  Air  Force  Regulation  55-18  fully 
covers  the  intent  of  CFR  139.69.  A-84-62: 
Will  distribute  to  all  appropriate  DOD 
airport  facilities  from  which  civil  aircraft 
operate  the  NTSB/SIR  83/02  special 
study  on  Large  Airplane  Operations  on 
Contaminated  Runways.        ,, 

Note. — Single  copies  of  these  response 
letters  are  available  on  wrilten  request  to: 
Public  Inquiries  Section.  National 
Transportation  Safety  Board.  Washington. 
U  C.  20594.  Please  include  respondent's  name, 
date  of  letter,  and  recommt-ndations 
number(s)  in  your  request.  The  photocopies 
will  be  billed  at  a  cost  of  14  cents  per  page 
($1  minimum  charge). 

Catherine  T.  Kaputa, 

Alternuie  Federal  Register  Liaison  Officer. 

March  13, 1985. 

|FR  Doc.  85-6429  Filed  3-15-85;  8:45  ani| 

BILLING  CODE  7533-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IFIIe  Number  500-1) 

Dynapac,  Inc.;  Order  of  Trading 
Suspension 

March  13,  1985. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
relating  to  the  securities  of  Dynapac, 
Inc.  ("Dynapac")  and  that  questions 
have  been  raised  about  the  adL'quacy 
and  accuracy  of  publicly-disseminated 


infornidiion  concerning,  among  other 
things,  Dynapac's  financial  condition, 
assets,  business  operations,  securities 
transactions,  and  other  matters,  and  the 
Commission  is  of  the  opinion  that  the 
public  interest  and  the  protection  of 
investors  require  a  summary  suspension 
of  trading  in  the  securities  of  Dynapac. 
Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  over-the-counter 
trading  in  the  securities  of  Dynapac  is 
suspended,  for  the  ten-day  period 
commencing  at  9:30  a.m.  on  March  13, 
1985,  and  terminating  at  midnight  (EST) 
on  March  22, 1985. 

By  the  Commission. 
[ohn  Wheeler, 
Secretary. 
|FR  Doc.  85-6323  Filed  3-15-85;  8:45  am] 

BILUNG  CODE  a010-01-M 


[Release  No.  21741;  (SR-CBOE-84-33)l 

Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change 

February  11,  1985. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  use.  78s(b)(l),  and  Rule  19b-i 
thereunder,  the  Chicago  Board  Options 
Exchange.  Incorporated  ("CBOE"). 
LaSalle  at  Van  Buren,  Chicago,  IL  60W)5. 
submitted  on  December  19,  1984.  a 
proposed  rule  change  to-amend  CBOE's 
Order  Support  S\slem  ("OSS"),  which 
electronically  routes  certain  options 
orders  to  the  public  limit  order  book,  by 
eliminating  the  contract  size  limit  on 
orders  submitted  to  the  system.  The 
Commission  solicited  comments  on  the 
proposed  rule  change,  but  received 
none.' 

Specifically,  OSS  provides  for  the 
electronic  routing  of  certain  away-from- 
the-market  public  customer  options  limit 
orders  to  CBOE's  public  limit  order 
book.  Currently,  OSS  eligible  orders 
must  be  at  a  limit  price  that  is  above  or 
below  the  current  bid  or  offer  price  by  a 
specified  amount,  determined  previously 
by  CBOE  ("premium  parameters"),  and 
must  be  for  29  or  fewer  contracts.  The 
proposed  rule  change  would  eliminate 
the  contract  size  ceiling  on  eligible 
orders,  but  would  not  affect  the 
premium  parameters  used  to  determine 
OSS  eligibility.  Thus,  OSS  eligible 
options  orders  still  must  be  at  a  limit 
price  that  is  above  or  below  the  current 


bid  or  ask  price  by  the  a.mount 
previously  specified  by  CBOE. ^     . 

In  its  filing.  CBOE  stated  that  the 
proposal  will  facilitate  the  ability  of 
member  firms  to  transmit  certain  public- 
customer  orders  to  the  public  limit  order 
book.  By  eliminating  the  contract  size 
ceiling  on  those  options  orders  that  are 
otherwise  OSS  eligible,  the  Commission 
believes  that  the  proposal  offers  the 
potential  for  the  benefits  of  automation 
to  be  extended  to  a  greater  universe  of 
orders.  In  this  connection  the 
Commission  believes  that  by  expanding 
the  number  of  transactions  that  are 
eligible  for  automated  processing 
through  OSS,  the  proposal  should 
enhance  the  accuracy  and  efficiency 
with  which  OSS  eligible  public  orders 
are  processed  and,  as  a  result,  should 
make  execution  of  these  orders  more 
timely  and  cost  efficient.  In  addition, 
because  the  reduced  physical  handling 
of  OSS  eligible  orders  should  enable  the 
floor  broker  to  spend  more  time 
handling  non-OSS  orders,  the  proposal 
also  may  enhance  the  processing  of  non- 
OSS  orders.  Accordingly,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  .^ct  and  the  rules 
and  regulations  thereunder  applicable  to 
national  securities  exchanges.  In 
particular,  the  Commission  finds  that  the 
proposal  is  consistent  with  sections  6 
and  llA  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
)ohn  Wheeler, 
Secretary. 
[FR  Don  fi.5-fi324  Filed  3-15-85;  8:45  am) 

BILLING  CODE  S010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

I CGD  83-0681 

Port  Access  Routes  Study,  Uninnak 
Pass,  AK 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  Study  Results. 

SUMMARY:  This  notice  publishes  results 
of  ;he  Per;  .•\ccess  Route  Study 
announced  on  February  27.  1984.  in  the 


'  Securities  Exchange  Act  Release  No.  21621 
(lanuary  2.  198S).  50  KR  1153  (January  9. 1985|. 


'  These  premium  parameters  are  desciibed  in 
Commission  File  No  SR-CBOE-fl4-12,  Securities 
Exchange  Act  Release  No  20811  (April  12  1984).  49 
FR  13932  (April  9.  1984). 
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Federal  Register  (49  FR  7180).  The 
Study  was  conducted  in  accordance 
with  the  Ports  and  Waterways  Safety 
Act  (PVVSA)  (92  Stat.  1472;  33  U.S.C. 
1223)  to  determine  whether  a  traffic 
separation  scheme  is  needed  in  the 
Unimak  Pass  area  on  the  coast  of 
Alaska.  The  Seventeenth  Coast  Guard 
District  performed  the  study  and 
concluded  that  the  current  and 
anticipated  traffic  patterns  and  density 
do  not  indicate  a  need  for  a  traffic 
separation  scheme  in  the  Unimak  Pass 
at  this  time.  A  recommendation  to 
establish  a  safety  fairway  in  the  area  of 
Unimak  Pass  as  annnounced  in  1981  (46 
FR  61049)  is  not  affected  by  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Christopher  Young,  Project 
Manager,  Office  of  Navigation.  Room 
1606,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street,  SW.  Washington, 
DC.  20593,  telephone  (202)  245-0108. 
SUPPtEMCNTARY  INFORMATION: 
Information  is  also  available  from  LCDR 
Jack  Asbury,  at  the  following  address: 
Commander  (mps).  Seventeenth  Coast 
Guard  District.  P.O.  Box  3-5000,  Juneau. 
Alaska  or  telephone  (907)  586-7195. 

Background 

Under  the  Ports  and  Waterways 
Safety  Act.  the  Coast  Guard  is 
authorized  to  designate  safety  fairways 
and  traffic  separation  schemes  (TSSs) 
where  they  are  needed.  A  safety  fairway 
is  an  area  in  which  no  structures  are 
permitted;  and  a  TSS  is  a  routing 
measure  which  separates  opposing 
vessel  traffic  into  directional  lanes,  in 
order  for  the  rules  of  a  TSS  to  be 
uniformly  enforceable,  a  TSS  is 
submitted  to  the  International  Maritime 
Organization  (IMO)  for  approval,  and  is 
designed  to  meet  IMO  guidelines.  Before 
a  new  TSS  or  fairway  can  be 
designated,  the  PWSA  requires  that  the 
Coast  Guard  conduct  a  study  of 
potential  vessel  traffic  and  consider  the 
conflicts  with  other  users  of  the  area. 
Once  a  designation  is  made,  the 
paramount  right  of  navigation  is 
recognized  withm  the  designated  area. 

Between  1979  and  1981.  the  Unimak 
Pass  area  was  examined  as  part  of  a 
general  study  of  all  U.S.  port  approach 
areas.  The  results  of  that  study,  as 
published  in  the  Federal  Register  on 
December  14,  1981  (46  FR  61079), 
included  a  recommendation  to  designate 
a  safety  fairway  in  the  Unimak  Pass, 
within  which  a  TSS  could  later  be 
implemented  if  necessary.  Rulemaking 
on  this  fairway  was  delayed  pending 
results  of  a  hydrographic  survey  by  the 
National  Ocean  Service  in  the  Gulf  of 
Alaska  and  the  approaches  to  Prince 
William  Sound  where  a  new  fairwa\ 


was  also  recommended.  Once  the 
results  of  this  survey  are  available  a 
notice  of  proposed  rulemaking  for  both 
the  Unimak  Pass  fairway  and  the  Prince 
William  Sound  approach  fairway  will  be 
published. 

After  the  conclusion  of  the  first  port 
access  study  in  1981.  the  Seventeenth 
Coast  Guard  District  received  reports 
from  marines  that  traffic  density  was 
increasing  and  the  need  for  a  TSS  was 
developing.  In  response  to  the  reports, 
the  Coast  Guard  opened  a  new  study 
within  the  area  of  the  recommended 
Unimak  Pass  safety  fairway.  Notice  of 
this  study  was  published  on  February 
27. 1984  (49  FR  7180)  and  the  public  was 
invited  to  submit  information  and 
comments  by  June  30,  1984. 

Discussion  of  Comments 

During  the  study  comments  were 
solicited  from  federal,  state  and  local 
agencies  and  all  segments  of  maritime 
industry  who  have  an  interest  in 
navigation  through  the  Unimak  Pass 
area.  The  offshore  drilling  and  fishing 
industries  and  associations  were 
particularly  targeted  as  well  as  pilot 
associations.  Five  comments  were 
received.  Two  of  the  commentors  had 
surveyed  masters  in  their  employ  who 
regularly  transit  the  Pass  and  submitted 
that  a  traffic  separation  scheme  was  not 
required  based  on  current  Pass  traffic. 
One  commenter  neither  endorsed  nor 
opposed  a  TSS.  but  made 
recommendations  concerning  its 
geographical  configuration.  Once 
commenter  was  opposed  to  a  TSS  due  to 
the  difficulties  it  would  create  for  tug 
and  tows  which  are  forced  to  alter  their 
approach  and  transit  of  the  Pass 
because  of  tidal  currents.  Under  such 
circumstances  a  vessel  may  be  unable  to 
stay  within  the  mandatory  traffic  lane. 
One  company  submitted  that  a  TSS 
would  be  beneficial;  however,  its 
masters  has  encountered  no  difficulties 
in  Pass  transits. 

No  commenters  offered  data 
concerning  future  increases  in  Pass 
traffic  densities.  Coast  Guard  efforts  in 
this  direction  were  highly  speculative 
due  to  the  numerous  variable  invo\led. 
including  the  impact  of  future  oil 
exploration  off  Alaska's  west  coast  and 
the  worldwide  economy's  effect  on  the 
number  of  vessels  using  the  great  circle 
route  through  the  Pass. 

The  problem  raised  concerning  tug 
and  tow  operations  would  warrant 
further  study  should  traffic  densities  and 
congestion  mandate  the  necessity  of  a 
TSS  at  a  future  time. 

Based  on  comments  and  data 
submitted  during  the  study,  current 
traffic  density  and  the  geography  of  the 
Pass  itself,  the  Seventeenth  Coast  Guard 


District  concluded  that  a  TSS  is  not 
needed  at  this  time. 

Findings 

After  conducting  on-site  observation 
of  vessel  traffic  transiting  Unimak  Pass, 
examining  recent  casualty  date, 
consulting  with  state  and  federal 
agencies,  and  analyzing  comments  from 
shipping  interests,  the  Seventeenth 
Coast  Guard  District  has  determined  the 
following: 

a.  The  estimated  current  annual 
Unimak  Pass  traffic  is  approximately 
3,422  vessel  transits. 

b.  The  annual  estimate  does  not 
indicate  a  serious  traffic  congestion 
condition  for  a  pass  which  is  10  miles 
wide  at  its  narrowest  point  with  normal 
area  of  transit  depts  in  excess  of  26 
fathoms.  The  Pass  is  currently  capable 
of  allowing  safe  transit  for  the  vessels  of 
every  description  and  size  that  use  it. 

c.  Vessel  casualty  data  related  to 
collisions  and  groundings  does  not 
substantiate  the  need  to  establish  a  TSS. 
There  were  only  two  collisions  in  the 
past  four  years,  neither  resulting  in  loss 
of  life.  Both  occurred  during  periods  of 
unlimited  visibility  and  slight  seas  and 
winds.  There  is  no  data  to  indicate  a 
trend  toward  an  increase  in  casualties. 

d.  The  current  system  of  aids  to 
navigation  in  the  pass,  which  consists  of 
two  lights  to  the  northwest  (one  on 
Akun  Island  and  one  on  Unimak  Island) 
and  two  lights  to  the  east  (one  on 
Ugamak  Island  and  one  on  Unimak 
Island  at  Scotch  Cap),  is  considered 
adequate.  These  lights,  coupled  with 
excellent  land  mass  geography  for 
taking  visual  and  radar  ranges  and 
bearings,  provide  vessels  with  the 
ability  to  fix  position  during  the  entire 
Pass  transit. 

e.  Pass  traffic  reflects  a  noticeable 
increase  during  the  summer  months. 
This  is  primarily  due  to  the  increased 
number  of  U.S.  and  foreign  fiag  fishing 
vessels  in  operation,  and  resupply 
vessels  transiting  to  the  North  Slope  and 
the  west  coast  ports  during  the  ice  free 
portion  of  the  year. 

f.  Vessels  currently  transit  the  Pass  in 
a  variety  of  directions  depending  on 
point  of  departure  and  destination.  The 
crossing  traffic  caused  by  this  situation 
is  not  conducive  to  all  vessels  staying  to 
the  starboard  side  of  the  Pass,  or  in 
designated  one-way  traffic  lanes. 

g.  The  Pass  weather  pattern  is 
affected  by  periods  of  dense  fog  during 
June  through  September  and  periods  of 
heavy  weather  and  severe  storms  during 
the  winter  months. 

h.  Tidal  current  effects  in  the  Pass. 
with  average  velocities  of  2  to  3  knots 
depending  on  tidal  state,  would  cause 
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difficulties  for  low  maneuverability  slow 
speed  vessels,  i.e.,  tugboats  with  lows, 
should  a  TSS  be  established.  These 
vessels  normally  use  the  prevailing 
current  to  assist  their  transit  and  select 
positions  and  times  of  entry  to  gain 
maximum  benefit  and  safety  margin 
should  an  engine  or  steering  casualty 
occur.  It  might  be  difficult  for  them  to 
remain  safely  within  an  established 
traffic  lane. 

i.  IMO  TSS  design  criteria  could 
probably  be  met  should  future 
developments  mandate  a  TSS  in  the 
Pass. 

Conclusions 

The  Coast  Guard  has  reached  the 
following  conclusions: 

a.  A  traffic  separation  scheme  would 
not  significantly  contribute  to  navigation 
safety  in  Unimak  Pass  at  this  time. 

b.  Compliance  with  International 
Regulations  for  Preventing  Collisions  at 
Sea  (72  COLREGS)  is  a  sufficient, 
passive  and  effective  method  of  traffic 
management  for  the  Unimak  Pass  area. 

c.  The  safety  fairway  recommended  in 
1981  will  ensure  that  vessel  traffic  in  the 
Unimak  Pass  area  is  not  obstructed  by 
fixed  structures. 

T.J.  Wojnar. 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 

of  Navigation. 

March  13.  1985 

|FR  Doc.  B5-6409  Filed  3-15-B5;  8:45  am) 

BILLING  CODE  4910-14-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Coconino  County,  AZ 

AGENCV:  Federal  Highway 
Administration  (FHWAj.DOT. 
ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Coconino  County.  Arizona. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Arensdorf.  Environmental 
Planning  Engineer.  Federal  Highway 
Administration.  Central  Direct  Federal 
Division,  PO  Box  25246,  Denver.  CO 
80225.  Telephone  (303)  236-3468. 
SUPPLEMENTARY  tNFORMATION:  The 
FHWA.  in  cooperation  with  the  U.S. 
Forest  Service  and  Arizona  Department 
of  Transportation,  will  prepare  an 
environmental  impact  statement  (EiS) 
on  a  proposal  to  improve  Arizona  Forest 
Highway  1  (AZ  67)  from  Jacob  Lake  to 
the  boundary  of  Grand  Canyon  National 
Park  (North  Rim).  The  proposed  31 -mile 
improvement  would  entail 


reconstruction  of  the  existing  two-lane 
paved  road  to  provide  adequate  travel 
lane/shoulder  widths  and  improved 
road  base,  pavement  structure,  and 
drainage.  The  existing  road  is  narrow 
with  poor  sight-distance  and  has  poor 
drainage  and  substructure  which  cause 
increasing  maintenance  problems/costs 
and  seasonal  load  restrictions 

Alternatives  under  consideration 
include  (1)  no-build,  maintain  the 
existing  road,  (2)  reconstruct  to  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (A.A.SHTO) 
standard.  (3)  reconstruct  to  an  excepted 
(lower)— AASHTO  standard,  (4) 
reconstruct  only  within  the  existing  road 
prism,  (5)  reconstruct  only  the  worst 
safety/maintenance  sections  (spot 
improvements),  (6)  reconstruct  on  new 
alignment  or  other  existing  road.  Three 
design  alternatives  are  also  being 
considered  to  reconstruct  the  USSP.^/ 
AZ  67  intersection  at  Jacob  Lake. 

The  FHWA  has  conducted 
engineering  and  environmental  analyses 
for  this  proposal  since  1983.  These 
analyses  and  the  results  of  several 
interagency  meetings  and  two  public 
meetings  have  been  documented  in  an 
environmental  assessment  issued  in 
August  1984.  In  September  1984.  FHWA 
held  two  public  hearings  for  the 
proposal  which  indicated  that  some 
environmental  groups  objected  to  the 
project.  Therefore,  FHWA  has  decided 
to  prepare  an  EIS  predicated  on  the 
proposed  project  being  controversial. 
Given  the  extensive  public  involvement 
process  pursued  to  date,  no  additional 
public  meetings  or  hearings  are  planned. 
However,  scoping  will  continue  with 
additional  interagency  meetings  and 
coordination  with  a  steering  committee 
made  up  of  representatives  of  concerned 
environmental  groups. 

FHWA  will  advertise  the  availability 
of  the  EIS,  distribute  it  for  review,  and 
solicit/consider  comm.ents  on  the 
project,  scope  of  alternatives,  and 
impacts  of  the  proposal.  Comments  or 
questions  on  the  proposed  project  or 
requests  for  copies  of  the  EiS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Issued  on:  March  6,  1985. 

|err>'  L.  Budwig, 

Division  Engineer,  FHWA-Ceniral Direct 
Federal  Division. 

|FR  Doc.  85-6363  Filed  3-15-^5;  8:45  am] 

BILLING  COOC  4910-22-M 


ACTION:  Notipe  of  intent. 


Environmental  Impact  Statement; 
Counties  of  James  City  and  York,  VA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  Counties  of  James  City  and  York. 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT. 

George  E.  Kirk,  Jr ,  District  Engineer. 
Federal  Highway  Administration,  P.O. 
Box  10O45.  Richmond,  Virginia  23240- 
0045.  Telephone:  (804)  771-2380. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA.  in  cooperation  vnth  the  Virginia 
Department  of  Highways  and 
Transportation  (VDH&TI  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  provide  a  four-lane 
divided  facility  from,  the  intersection  of 
existing  Routes  5  and  199  to  the 
intersection  of  existing  Route  646  and 
1-64. 

The  proposed  highway  project  calls 
for  a  four-lane  divided  facility  on  new 
location.  Two  alternative  roadway 
alignments  within  the  project  corridor 
will  be  investigated  for  this  study. 

The  proposed  project  will  allow 
vehicles  that  originate  or  have 
destinations  to  the  west,  northwest  end 
southwest  of  Williamsburg  to  bypass 
the  downtown  area  and  avoid 
congesting  the  business,  institutional 
and  tourist  areas. 

There  are  also  three  alternatives  to 
the  proposed  project  under 
consideration: 

(1)  Null  or  No-Build  Condition — which 
includes  all  elements  of  the  Regional 
Transportation  Plan  with  the  exception 
of  the  proposed  project; 

(2)  Mass  Transit — to  evaluate  the 
ability  of  mass  transit  to  accommodate 
the  transportation  demands  in  the  study 
area; 

(3)  Traffic  System  Management — to 
evaluate  the  ability  of  non-major 
construction  activities  on  the  existing 
roadway  network  to  accommodate  the 
transportation  demands  in  the  study 
area. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Fedwal,  State  and  local 
agencies  and  to  pnvfete  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal  No 
formal  scoping  meeting  is  planned  at 
this  time.  The  DEIS  will  be  available  for 
public  and  agency  review  and  comment. 
Following  publication  of  the  DEIS,  a 
public  hearing  w^ill  be  held.  Public  notice 
will  be  gi\en  of  the  time  and  place  of  the 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
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identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  DEIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  » 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Research,  Planning  and 
Construction.  The  provisions  of 
Executive  Order  12372  regarding  State 
and  local  review  of  Federal  and 
Federally  assisted  programs  and 
projects  apply  to  this  program. 

Issued  on  March  6.  1985. 
George  E.  Kirk,  Jr., 

District  Engineer 

IFR  Doc.  85-6364  Filed  3-15-85;  8:45  am| 

BILLING  CODE  491(>-»-« 


National  Highway  Traffic  Safety 
Administration 

Tire  Code  Marks  Assigned  to  New  Tire 
Manufacturers 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

action:  Publication  of  tire  code  marks 
assigned  to  new  tire  manufacturers. 

SUMMARY:  The  agency  first  published  a 
complete  listing  of  the  tire  code  marks 
assigned  to  new  tire  manufacturers  in 
1972.  The  second  publication  of  this 
listing  in  June  1983  added  an  additional 
150  code  marks.  Since  that  last 
publication,  there  have  been  several 
additions  and  changes  in  names  and 
addresses  for  the  assigned  code  marks. 
This  publication  will  inform  the  public 
of  those  additions  and  changes  as 
reported  to  the  agency. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arturo  Y.  Casanova,  Office  of  Vehicle 
Safety  Standards,  Crash  Avoidance 
Division,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC.  20590 
(202^26-1715). 

SUPPLEMENTARY  INFORMATION:  Section 
574.5  of  Title  49.  Code  of  Federal 
Regulations,  requires  tire  manufacturers 
to  mold  a  tire  identification  number  into 
or  onto  the  sidewall  of  each  tire  they 
manufacture.  In  the  case  of  new  tires, 
the  first  two  digits  of  the  tire 
identification  number  are  the  code  mark 
assigned  to  the  manufacturer.  This  code 
mark  identifies  the  tire  manufacturer 
and  the  plant  where  the  tire  was 
manufactured. 

The  NHTSA  first  published  a 
complete  listing  of  the  tire  codes  at  37 
FR  342.  January  11,  1972.  This  list 
enables  interested  members  of  the 
public  to  identify  the  manufacturer  and 


place  of  manufacture  of  any  new  tire. 
The  NHTSA  published  an  updating  of 
the  tire  codes  at  48  FR  27635.  June  16, 
1983.  adding  some  150  additional  code 
marks  assigned  to  new  tire 
manufacturers  since  the  1972 
publication. 

This  update  listing  of  the  assigned 
code  marks  for  new  tire  manufacturers 
is  being  published  to  bring  the  public  up- 
to-date  with  the  revisions  and  new  code 
numbers  which  have  been  assigned 
since  the  publication  of  the  1983  list. 

(Sees  103.  113.  119,  201  and  206.  Pub.  L.  89- 
563.  80  Stat  718  (15  U.S.C.  1392.  1402,  1407. 
1421.  and  1426):  delegations  of  authority  at  49 
CFR  150  and  49  CFR  501.8) 

Issued  on  March  11,  1985. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

Additional  Tire  Codes  Assigned  New 
Tire  Manufacturers 

.M8     Premier  Tyres  Limited, 
Kalamassery,  Kerala  State.  India 

Y8    Bombay  Tyres  International 
Limited.  Flay  Bunder  Road.  Bombay, 
Maharashtra,  India  400  033 


C9     Seven  Star  Rubber  Company.  Ltd.. 

2-1  Chang-Swei  Road.  Pin-Tou 

Hsiang.  Chang-Hua.  Taiwan,  R.O.C. 
F9     Dunlop  New  Zealand.  Limited.  P.O 

Box40343.  Upper  Hutt.  .New  Zealand 
H9     Reifen-Berg,  5000  Koln  80 

(Mulheim).  Clevischer  Ring  134.  West 

Germany 
|9     P.T.  Intirub.  454  Cililitan.  P.O.  Box 

2626,  Besar,  Jakarta.  Indonesia 
K9    Natier  Tire  &  Rubber  Co.,  Ltd..  557, 

Shan  Chiao  Road.  Sec.  1,  Shetou 

Changhua,  Taiwan.  R.O.C.  511 
M9     Uniroyal  Tire  Corporation. 

Uniroyal  Research  Center. 

Middlebury,  CT  06749 
N9    Cia  Pneus  Tropical,  Kml05/BR,  324. 

Centre  Industrial  Desubae  44100, 

Feira  de  Santana.  Bahia,  Brazil 
P9    MRF.  Ltd.,  P.B.  No.  1  Ponda.  Goa 

403401,  India 
T9     MRF,  Ltd..  Thiruthani  Road, 

Ichiputhur  631  060.  .Arkonam.  India 
U9     Cooper  Tire  &  Rubber  Company, 

1689  South  Green  Street,  Tupelo.  MS 

38801 
V9     M  &  R  Tire  Co.,  309  Main  Street, 

Watertown,  MA  02172 


Reported  Name  Change— New  Tire  Manufacturers 


Code 


AA  . 


B9 


LK  .-..„.. 


CM  name 


9eneral   Tire    &    Rubber   Co.,    One  General 

Sfreet.  Akron.  OhK3  44329 
a  P    Goodrich  Tire  Company,  5400  E   Olympic 

Siva  ,  LOS  Angeles.  CA  90022 
Unifoyal  Croyijen,  SA.  Carrera  7A.  No   22-1, 
]      Cah.  CoiomD<a 

WT Madras   Rubber   Factory.   Ltd..   175/1    Mount 

Road,  Madras   'ndia, 

H2 j  SarT\  Vang  Tire  Mfg  Co  .  Ltd  .  Song  Jung  Eup. 

Junnam.  Korea, 


New  narne 


GenCorp    Inc      One    General    Street,    Akron, 

ONo  44329 
8  F      Goodncr^     fire    Company,     Depa'iment 

6617   PO   Bo«  31    Miami  OK  74354 
Productora  Nactonai  de  Llamas   S  A     Carrera 

7A   No   22-1    Call   Colombia 
Madras  RjOOer  Factory    Ltd  ,  Tirjvottiyur  High 

Road   Madras— 600  019   India 
KumtK)  A  Co     irK     555  Socnon-Ri    Songfung 

Eup,  Kwangsan-Kan,  Chonriam   Korea 


MiscELi^NEOus  New  Tire  Manufacturers  Transactions  as  Reported  to  NHTSA 


Manuiacturer 


Armstrong  RutJber  Company....^.. 
Bridgestone  Tire  Company 


Ceat.  SpA 

Cooper  Tire  A  Rubber  Compan] 

Dayton  Tire  &  Rubber  Compan] 
Dunlop  Olympic  Tyres 

Dunlop  Tire  &  RubtMT  Corp., 


Firestone  Tire  &  Rubber., 
do 


General  Tire  &  Rubber  Cornpar  r 


B  F  Goodncti  Company 

do    

do _. 

do 

do  

Nilto  Tire  Company.  Ltd. 


Olympic  Tire  &  Rutitwr  Co..  PtyJ  Lid. 

do  

Pennsylvania  Tire  &  Rubber  ol 

Pirelli  Ttre  Coporation    


Ryoto  Tire  Company 
SAMYAND  Tire.  Inc  . 


Code 


CE 

LH 

HU 

U9 

DC 

OT.DU.WM,  W4.... 

DF.DH.DJ.DP.WN, 
DT,DU.WM.W4 

DC _... 

DC 

W 

•^ r 

BJ 

BK...._ 

BM 

BN 

BP 

N3 „ 

WM.W4.„ „.. 

WN....^ 

WK 

HU  

N3 

XU 


Remark 


Plant  ctosed  Apoi  3.  19B1 

Purchased   from   UNIROYAL   as   o»  June    13 

1982 
Sold  to  Pirelli  Tire  Corp    In  May  1984 
Purchased  from   Pennsytvanta  Tire  &   Rubber 

on  Jan  24,  I984 
Purchased    from    Duniop    on    Nov     i      1975 
Merger   of   Dunlop  and   Olympic   on   Apr    29. 

1981 
Plants  ctosed 
Plants  sow  to  Dunlop  Ofy^pic  or-  Apr    29. 

1981 
Plant  sok)  to  Firestone  T&R  on  Nov    i    1975 
Purchased  from  Duniop  T&R  on  Nov    1,  1975 
Plant   sold   to   Viskators   GummitabnK  m   Apni 

1980 
Puchased  from  Mansfieid-Denman  on  Nov   30. 

1978 
Plant  sold  December  1979 
Plant  sold  January  1980 
Rant  sold  to  Olympic  in  July  1975. 
Planl  sold  August  1981 
Plant  sold  May  1978 
Plant  sold  to  Ryoto  Tire  Co  ,  Ltd   on  Jan   23. 

1980 
Sold    to    Dunlop    Olympic    on    Apr     29     1981 
Plant  closed  m  1978 

Plant  sold  to  Cooper  T4R  on  Jan    24,   1964 
Plant    purchased    from    Ceat.    SpA    in    May 

1984 
Plant  purchased  from  Nttto  Tire  Company  on 

Jan   23,  1980 
Plant  closed  m  1976 
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Miscellaneous  New  Tire  Manufacturers  Transactions  as  Reported  to  NHTSA— 

Continued 


Manutadursr 

Coda 

Remart. 

UNIROVAL.  Inc 

LH .. 

Plant  sow  10  Bndgestooe   Tire  Co<^par>y   on 

June  13  1982 
Plant  porcnaseo  from  Frrestooe  T4R  m  Apnt 

1960 

Viskators  Gummdabnk  AB 

W 

[PR  Doc.  85-6306  Filed  3-1S-«5:  8;45  am) 

BILUNQ  CODE  M10-S9-M 


(Docket  No.  IPS4-11;  Notice  2| 

Western  Star  Truck  Inc;  Grant  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

This  notice  grants  the  petition  by 
Western  Star  Trucks  Inc.  of  Kelowna. 
British  Columbia,  Canada,  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFR  571.206, 
Motor  Vehicle  Safety  Standard  No.  206, 
Door  Latches  and  Door  Hinge  Systems, 
on  the  basis  that  it  is  inconsequential  as 
it  relates  to  motor  vehicle  safety. 

Notice  of  the  petition  was  published 
on  August  24, 1984.  and  an  opportunity 
afforded  for  comment  (49  FR  33771). 

Paragraph  section  4.1.1.3  of  Standard 
No.  206.  Inertia  Load  requires  that:  "The 
door  latch  shall  not  disengage  from  the 
fully  latched  position  when  a 
longitudinal  or  transverse  inertia  load  of 
30g  is  applied  to  the  door  latch  system 
(including  the  latch  and  its  actuating 
mechanism  with  the  locking  mechanism 
disengaged). ■■  Pursuant  to  paragraph 
section  5.1.1.2  inertia  load  compliance 
"shall  be  demonslratod  by  approved 
tests  or  in  accordance  with  paragraph  5 
of  SAE  Recommneded  Practice  0839h. 
May  1965,"  According  to  the  petitioner, 
"a  design  change  to  the  interior  control 
handle  resulted  in  a  component 
exceeding  the  specifications  necessary 
to  insure  conformance." 

Western  Star  believes  that  its  system 
met  all  requirements"  .  .  .  except  the 
rear  impact  as  determined  by  0893b 
calculations."  The  suspect  systems 
calculate  to  32.3%  less  than  the 
standard's  requirements.  Without 
frictional  forces  the  system  shows 
mathematical  compliance  at  a  20.2g 
rearward  loading.  Western  Star  believed 
the  system's  capability  exceeded  20.2g 
but  was  unsuccessful  in  obtaining  test 
facilities.  The  noncompliance  exists  in 
2679  trucks  manufactured  between  June 
15, 1979,  and  October  1.  1982.  with  Gross 
Vehicle  Weight  Ratings  in  excess  of 
33.000  pounds. 


Petitioner  states  that  the  30g  inertial 
load  appeared  realisic  and  achievable 
for  passenger  cars,  but  that  if  its  trucks, 
in  unladen  condition  at  18.000  pounds, 
were  subject  to  the  same  force  as  a  3000 
pound  car  at  30g,  the  truck  would  only 
experience  5g.  Expressed  differently. "a 
30g  load  on  an  unladen  truck  is  the 
equivalent  of  a  180g  load  on  a  3000 
pound  passenger  car.  With  respect  to 
the  20.2g  load  that  its  system  appears  to 
withstand,  Western  Star  stated  that  this 
is  the  equivalent  of  a  force  of  363.000 
pounds  or,  alternatively,  the  load  that  a 
passenger  car  would  withstand  at 
121. 2g.  In  petitioner's  view,  this  showed 
that  the  forces  necessary  to  theoretically 
unlatch  the  mechanism  were 
unrealistically  high. 

Finally,  petitioner  argued  that  the 
system  does  not  degrade  in  use  and  that 
most  of  the  nonconforming  trucks  have 
been  operated  between  150,000  and 
600.000  miles;  a  fleet  total  of  over  a 
billion  miles  without  deaths,  injuries. 
accidental  door  openings,  or  complaints. 

No  comments  were  received  in 
response  to  the  notice. 

The  agency  has  reviewed  the 
petitioner's  arguments  and  calculations, 
and  concurs  in  their  accuracy.  With 
respect  to  the  petitioner's  trucks,  it 
appears  unlikely  that  they  would  ever 
be  involved  in  a  collision  producing 
forces  in  excess  of  20. 2g  rearward 
loading,  the  minimum  level  at  which 
Western  Star  estimates  its  system 
attains.  Though  a  noncompliance  may 
exist  on  paper,  the  forces  necessary  to 
bring  it  into  actual  existence  remain  in 
the  realm  of  theory  on  the  open  road. 

Even  if  a  truck  were  to  experience 
such  a  force,  data  suggest  that  20.2g  is 
beyond  the  limit  of  practical  occupant 
protection  for  occupants  of  heavy 
trucks.  Analysis  of  accidents  and  limited 
crash  testing  involving  heavy  trucks 
indicate  that  a  deceleration  of  9g  is  the 
point  above  which  catastrophic  failure 
of  truck  components  begin  to  occur. 
Thus,  the  likelihood  of  the  vehicle 
remaining  intact  long  enough  for  the 
latch  mechanism  to  experience  even 
20.2g's  is  remote.  See  Mergel,  Heavy 
Truck  Occupant  Protection. 
Transportation  Research  Center,  DOT- 
HS-8063600,  December  1982. 

Accordingly,  it  is  hereby  found  that 
the  petitioner  has  met  its  burden  of 


persussion  that  the  noncompliance 
herein  described  in  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 

(Sec.  102.  Pub  L  93-492.  88  Slat.  14-0  (15 

U.S.C.  1417):  Delegalions  of  authonly  at  49 

CFR  1  50  and  49  CFR  501.8) 

Barry  Flerice. 

Associate  Administrator  for  Rulemaking. 

March  11. 1985. 

[FR  Doc  65-6305  Filed  3-15-85.  8:45  am] 

BILLItM  CODE  4«1I>-S»-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

(Amdt  to  Dept.  Ore.,  Public  Debt  Seriee— 
No.  34-84  J 

Treasury  Notes;  Series  C-1994 

M.irch  8,  1985. 

Department  of  the  Treasury  Circular, 
Public  Debt  Senes— No.  34-84.  dated 
November  1,  1984,  as  supplemented, 
descriptive  of  11%%  Treasury  Notes  of 
Series  C-1994,  hereafter  referred  to  as 
Notes,  is  hereby  amended  effective 
March  15,  1985. 

The  following  Section  and 
Subsections  in  the  original  circular 
dated  November  1,  1984,  are  hereby 
redesignated: 
from  2.5  to  2.6. 
from  6.  to  7. 
from  6.1.  fo  7.1. 
from  6.2.  to  7.2. 

In  addition,  the  following  Sections  and 
Subsections  are  now  included.  The  other 
terms  and  conditions  remain  unchanged. 

2.  Description  of  Securities 

2.5.  A  book-entry  Note  may  be  held  in 
its  fully  constituted  form  or  it  may  be 
divided  into  its  separate  Principal  and 
Interest  Components  and  maintained  as 
such  on  the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  Fiscal 
Agents  of  the  United  States,  the 
pro\isions  specifically  applicable  to  the 
separation,  maintenance,  and  transfer  of 
Principal  and  Interest  Components  are 
set  forth  in  Section  6  of  this  circular 
Subsections  2.1.  through  2.4.  of  this 
section  are  descriptive  of  Notes  in  their 
fully  constituted  form:  the  description  of 
the  separate  Principal  and  Interest 
Components  is  set  forth  in  Section  6  of 
this  circular. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
book-entry  Note  may  be  divided  into  its 
separate  components  and  maintained  as 
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such  on  the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  Fiscal 
Agents  of  the  United  States.  The 
components  of  a  Note  are:  each  future 
semiannual  interest  payment  (hereafter 
referred  to  as  an  Interest  Component) 
and  the  principal  payment  (hereafter 
referred  to  as  the  Principal  Component). 
Each  Interest  Component  and  Principal 
Component  shall  have  its  own  CUSIP 
number  and  designation,  which  are  set 
forth  in  Attachment  A  hereto. 

6.2.  In  order  for  a  book-entry  Note  to 
be  separated  into  the  components 
described  in  Subsection  6.1.,  the  par 
amount  of  the  Note  must  be  in  an 
amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $1,000.  The  minimum  and 
multiple  par  amount  required  to  obtain 
the  separate  components  for  this 
offering  is  $1,600,000. 

6.3.  Only  Notes  in  book-entry  form 
maya  be  separated  into  their 
components.  Such  separation  may  be 
effected  at  any  time  from  the  effective 
date  of  the  amendment  to  this  circular 
until  maturity.  A  request  to  obtain  the 
separate  components  must  be  made  to 
the  Federal  Reserve  Bank  maintaining 
the  account  for  the  book-entry  Notes. 
Normally,  any  such  request  shall  be 
executed  by  the  Federal  Reserve  Bank 
within  3  business  days  after  it  is 
received. 

6.4.  The  Principal  Component  will  be 
payable  on  November  15,  1994. 

6.5.  Each  Interest  Component  will  be 
payable  on  its  particular  due  date 
designated  in  Attachment  A  hereto. 

6.6.  In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day.  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next- 
succeeding  business  day. 

6.7.  Once  a  book-entry  Note  has  been 
separated  into  its  components,  each 
Interest  Component  and  the  Principal 
Component  may  be  maintained  and 
transferred  in  multiples  of  $1,000, 
regardless  of  the  par  amount  initially 
required  for  separation  or  the  resulting 
amount  of  each  Interest  Component. 

6.8.  Interest  Components  and  Principal 
Components  may  be  held  only  in  book- 
entry  form. 

6.9.  Once  there  is  a  disposition  of  any 
amount  of  an  Interest  Component  or  of  a 
Principal  Component,  the  holder  of  the 
Note  will  be  considered  for  tax  purposes 
to  have  stripped  the  amount  of  principal 
allocable  to  the  amount  of  the 
components  disposed  of  as  of  the  date 
such  first  disposition  occurs.  Both  the 
retained  amount  allocable  to  the 
stripped  principal  and  the  amount 
disposed  of  are  thereafter  treated  as 
discount  obligations,  and  the  holders  of 


such  are  subject  to  periodic  income 
inclusion  and  other  provisions  of  the 
Internal  Revenue  Code  of  1954. 

6.10.  Interest  Components  and 
Principal  Components  in  multiples  of 
$1,000  will  be  acceptable  to  secure 
deposits  of  Federal  public  monies  at 
such  time  and  such  value  as  will  be 
determined  by  the  Secretary  of  the 
Treasury.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

6.11.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Notes  separated  into  their  components. 

7.  General  Provisions 

7.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Notes. 

7.4.  Attachment  A  is  incorporated  as 
part  of  this  circular. 

The  foregoing  amendment  was 
effected  under  authority  of  Chapter  31  of 
Title  31,  United  States  Code.  Notice  and 
public  procedures  thereof  are 
unnecessary  as  the  fiscal  policy  of  the 
United  States  is  involved. 
Carole  lones  Dineen. 
Fiscal  Assistant  Secretary. 

Attachment  A. — CUSIP  Numbers  and 
Designations  for  the  Principal 
Component  and  Interest  Components  of 
Treasury  Notes  of  November  15. 1994. 
Series  C-1994.  CUSIP  No.  912827  RM  6 

The  Principal  Component  is 
designated  11  Vg*  Treasury  Principal 
(TPRN)  Series  C-1994  due  November  15, 
1994,  CUSIP  No.  912820  AB  3. 
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am 

I  Amdt  to  Dept.  Circ.  Public  Debt  Sertes— 
No.  3S-84] 

Treasury  Bonds;  2009-2014  Series 

March  a  1985. 

Department  of  the  Treasury  Circular, 
Public  Debt  Series — No.  35-84.  dated 
November  1, 1984,  as  supplemented, 
descriptive  of  11%%  Treasury  Bonds  of 
2009-2014,  hereafter  referred  to  as 
Bonds,  is  hereby  amended  effective 
March  15, 1985. 

The  following  Section,  and 
Subsections  in  the  original  circular 
dated  November  1. 1984,  are  hereby 
redesignated: 

from  2.5.  to  2.6. 

from  6.  to  7. 

from  6.1.  to  7.1. 

from  6.2.  to  7.2. 

In  addition,  the  following  Sections  and 

Subsections  are  now  included.  The  other 

terms  and  conditions  remain  unchanged. 

2.  Description  of  Securities 

2.5.  A  book-entry  Bond  may  be  held  in 
its  fully  constituted  form  or  it  may  be 
divided  into  its  separate  Principal  and 
Interest  Components  and  maintained  as 
such  on  the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  Fiscal 
Agents  of  the  United  States.  The 
provisions  specifically  applicable  to  the 
separation,  maintenance,  and  transfer  of 
Principal  and  Interest  Components  are 
set  forth  in  Section  6  of  this  circular. 
Subsections  2.1.  through  2.4.  of  this 
section  are  descriptive  of  Bonds  in  their 
fully  constituted  form;  the  description  of 
the  separate  Principal  and  Interest 
Components  is  set  forth  in  Section  6  of 
this  circular. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
book-entry  Bond  may  be  divided  into  its 
separate  components  and  maintained  as 
such  on  the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  Fiscal 
Agents  of  the  United  States.  The 
components  of  a  Bond  are:  each  future 
semiannual  interest  payment  through 
November  15.  2009  (hereafter  referred  to 
as  an  Interest  Component)  and  the 


callable  principdl  payment  combined 
with  the  semiannual  interest  payments 
due  after  November  15,  2009  (hereafter 
referred  to  as  the  Principal  Component). 
Each  Interest  Component  and  Principal 
Component  shall  have  its  own  CUSIP 
number  and  designation,  which  are  set 
forth  in  Attachment  A  hereto. 

6.2.  In  order  for  a  book-entry  Bond  to 
be  separated  into  the  components 
described  in  Subsection  6.1..  the  par 
amount  of  the  Bond  must  be  in  an 
amount  which,  based  on  the  stated 
interest  rate  of  the  Bond,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $1,000.  The  minimum  and 
multiple  par  amount  required  to  oljtain 
the  separate  components  for  this 
offering  is  $800,000. 

6.3.  Only  Bonds  in  book-entry  form 
may  be  separated  into  their  components. 
Such  separation  may  be  effected  at  any 
time  from  the  effective  date  of  the 
amendment  to  this  circular  until  the  date 
on  which  the  Bond  becomes  eligible  for 
redemption  as  specified  below.  A 
request  to  obtain  the  separate 
components  must  be  made  to  the 
Federal  Reserve  Bank  maintaining  the 
account  for  the  book-entry  Bonds. 
Normally,  any  such  request  shall  be 
executed  by  the  Federal  Reserve  Bank 
within  3  business  days  after  it  is 
received. 

6.2.  In  order  for  a  book-entry  Bond  to 
be  separated  into  the  components 
described  in  Subsection  6.1..  the  par 
amount  of  the  Bond  must  be  in  an 
amount  which,  based  on  the  stated 
interest  rate  of  the  Bond,  will  produce  a 
semiannual  interest' payment  of  $1,000  or 
a  multiple  of  $1,000.  The  minimum  and 
multiple  par  amount  required  to  obtain 
the  separate  components  for  this 
offering  is  $800,000. 

6.3.  Only  Bonds  in  book-entry  form 
may  be  separated  into  their  components. 
Such  separation  may  be  effected  at  any 
time  from  the  effective  date  of  the 
amendment  of  this  circular  until  the  date 
on  which  the  Bond  becomes  eligible  for 
redemption  as  specified  below.  A 
request  to  obtain  the  separate 
components  must  be  made  to  the 
Federal  Reserve  Bank  maintaining  the 
account  for  the  book-entry  Bonds. 
Normally,  any  such  request  shall  be 
executed  by  the  Federal  Reserve  Bank 
within  3  business  days  after  it  is 
received. 

6.4.  Each  Principal  Component  will 
bear  interest  at  a  rate  of  11^4  ''.'.  per 
annum  from  November  15.  2(X)9.  through 
the  date  that  the  principal  becomes 
payable.  Such  interest  is  payable 
semiannually  on  May  15,  2010,  and  each 
subsequent  6  months  on  November  15 
and  May  15.  The  Principal  Component  of 
the  Bonds  will  mature  on  November  15, 
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2014.  but  may  bo  redeemed  at  the  option 
of  the  United  States  on  or  after 
November  15.  2009,  at  par  and  accrued 
interest  on  any  interest  payment  date. 
Notice  of  call  shall  be  given  4  months  in 
advance  in  such  manner  as  the 
Secretary  of  the  Treasury  shall 
prescribe.  Interest  on  such  Principal 
Component  called  for  redemption  shall 
cease  on  the  date  of  redemption 
specified  in  the  notice  of  call. 

65.  Each  Interest  Component  will  be 
payable  on  its  particular  due  date 
designated  in  Attachment  A  hereto. 

6.6.  In  the  event  any  payment  date  is  a 
Saturday.  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next- 
succeeding  business  day. 

6.7.  Once  a  book-entry  Bond  has  been 
separated  into  its  components,  each 
Interest  Component  and  the  Principal 
Component  may  be  maintained  and 
transferred  in  multiples  of  Sl.OOO, 
regardless  of  the  par  amount  initially 
required  for  separation  or  the  resulting 
amount  of  each  Interest  Component. 

6.8.  Interest  Components  and  Principal 
Components  may  be  held  only  in  book- 
entry  form. 

6.9.  Once  there  is  a  disposition  of  any 
amount  of  an  Interest  Component  or  of  a 
Principal  Component,  the  holder  of  the 
Bond  will  be  considered  for  tax 
purposes  to  have  stripped  the  amount  of 
principal  allocable  to  the  amount  of  the 
components  disposed  of  as  of  the  date 
such  first  disposition  occurs.  Both  the 
retained  amount  allocable  to  the 
stripped  principal  and  the  amount 
disposed  of  are  thereafter  treated  as 
discount  obligations,  and  the  holders  of 
such  are  subject  to  periodic  income 
inclusion  and  other  provisions  of  the 
Internal  Revenue  Code  of  1954. 

6.10.  Interest  Components  and 
Principal  Components  in  multiples  of 
$1,000  will  be  acceptable  to  secure 
deposits  of  Federal  public  monies  at 
such  time  and  such  value  as  will  be 
determined  by  the  Secretary  of  the 
Treasury.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

6.11.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Bonds  separated  into  their  components. 

General  Provisions 

7.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and. 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Bonds. 


7.4.  Attachment  A  is  incorporated  as 
part  of  this  circular. 

The  foregoing  amendment  was 
effected  under  authority  of  Chapter  31  of 
Title  31.  United  States  Code  Notice  and 
public  procedures  thereof  are 
unnecessary  as  the  fiscal  policy  of  the 
United  States  in  involved. 
Carole  Jones  Dineen. 
Fiscal  Assistant  Secretary. 

Attachment  A,— CUSIP  Numbers  and 
Designations  for  the  Principal 
Component  and  Interest  Components  of 
Treasury  Bonds  of  November  15.  2009- 
2014,  CUSIP  No.  912810  DN  5 

The  Principal  Component  is 
designated  11^%  Treasury  Callable 
Principal  (TCAL)  09-14  due  November 
15,  2014,  CUSIP  No.  912800  A  A  7. 
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UNITED  STATES  INFORMATION 
AGENCY 

Performance  of  Commardal  Activ<tie* 
Under  0MB  Circular  A-76:  Productivity 
Review  List  and  Sctwdule 

The  United  States  Information  Agency 
hiis  scheduled  the  following  operations 
for  in-house  management  studies  in 
accordance  with  OMB  Circular  A-76: 

Audiovisual — Radio  Production — 
Language  Services — January  1,  1965 

ADP — ComputerfSystems  Analysis  and 
Programming-v-October  1.  1983 

Warehousing -October  1. 1985 

Audiovisual — Radio  Productior 


Language  Services — January  1, 1986 
ADP — Computer  Operations — April  I, 

1986 
Library  Operations — June  1.  1986 
Audiovisual — Radio  Production — 

Language  Services — January  1.  1987 
Audiovisual — Visual  Information 

Specialists — August  1,  1987 
Audiovisual — Radio  Production — 

Language  Services — January  1.  1988 

The  United  States  Information  Agency 
has  scheduled  the  following  operations 
fnr  full  cost  comparison  studies  in 
accordance  with  OMB  Circular  A-76: 

Security  Guards — October  1. 1985 
Audiovisual — Television  and  Film 
Service: 
Office  of  International  Marketing — 

.March  1. 1987 
Office  of  News  and  Current  Events — 
April  1.  1987 

Office  of  Facilities— June  1.  1987 
l),.Ifil:  March  U.  19«S. 
Charles  N.  Canestro, 

t'nitnil  Rr^ister  Liaison. 

|KR  Oor.  8,S-6315  Filed  3-1.S-85:  8:45  am| 
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United  States  Advisory  Commission 
on  Public  Diplomacy;  Meeting 

.•\  iiieeting  of  the  US,  Advisory 
Commission  on  Public  Diplomacy  will 
be  held  March  20,  1985,  in  Room'eoO,  ,101 
4th  Street.  SW..  Washington  DC.  at 
10:(X)  a.m. 

1  he  Commission  will  review  public 
tiiplomacy  programs  in  East  Asia  with 
Mr.  Robert  L.M.  Nevitt.  Director  of 
USI.As  Office  of  East  Asia  r.nd  Pacific 
Affairs.  The  Commission  will  also 
discuss  aspects  of  USIA's  legal  authority 
with  attorney  Charles  D.  Ablard. 

Please  call  Gloria  Kalamets.  (202)  485- 
2468,  if  you  are  interested  in  attending 
the  meeting  since  space  is  limited  and 
entrance  to  the  building  is  conlnjlled. 


Dated:  March  13,  1985. 
Charles  N.  Canestro, 
Management  Analyst.  Fadervl  Register 
Liaison. 

|FR  Doc.  85-6313  Filed  3-15-85:  8:45  am| 
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VETERANS  ADMINISTRATION 

Veterans  Administration  Medical 
Center,  Marion,  IN;  240-Bed  Nursing 
Home  Care  Unit;  Finding  of  No 
Significant  Impact 

The  Veterans  Administration  (VA) 
has  assessed  the  potential 
environmental  impacts  that  may  occur 
as  a  result  of  construction  of  the  nursing 
home  and  has  determined  that  the 
potential  environmental  impacts  will  be 
minimal  from  the  development  of  this 
project. 

This  project  is  the  construction  of  a 
240-Bed  Nursing  Home  Care  Unit 
(NHCU).  It  is  desired  to  have  the  NHCU 
in  close  proximity  to  the  main  hospital 
building  and  connected  to  it  if  possible. 
In  order  to  accomplish  this  and  create  a 
central  entrance/drop  off  area,  the 
NHCU  will  be  built  east  of  the 
intermediate  care  wards  (buildings  15, 
16,  and  17).  This  will  create  a  central 
drop  off  for  the  NHCU,  the 
Administration  Building  (No.  124)  and 
the  hospital  (No.  138).  There  is  potential 
for  a  connecting  corridor  to  the 
intermediate  care  ward  buildings  which 
are  already  connected  to  building  Nos. 
124  and  138. 

This  site  is  not  a  VA  owned  property. 
The  land  desired  for  construction 
formerly  belonged  to  the  VA  and  was 
given  to  the  City  of  Marion  for 
development  as  a  park.  Presently,  there 
are  some  play  structures  and  part  of  a 
ballfield  on  the  desired  land.  The  City  of 
Marion  has  expressed  willingness  to 
return  the  required  acreage  to  the  VA,  It 
is  estimated  the  project  will  require  3.16 
acres  to  be  conveyed  back  to  the  VA. 

Short-term  impacts  Associated  with 
construction  are  the  generation  of 
particulates  and  exhaust  gasses,  the 
potential  for  minor  erosion  and 
sedimentation  to  water  courses,  and  the 
impact  of  construction  noise  on  the 
patients  and  staff  of  the  hospital. 

Long-term  impacts  are  the  intrusions 
of  a  new  structure  on  a  historic  medical 
center  and  the  change  of  3.16  acres  from 
public  recreation  space  to  V.A  Medical 
Center  use. 

Short-term  impacts  will  be  mitigated 
by  enforcement  of  the  Construction 
Specifications  which  will  include  the 
Environmental  Protection  Section  of  the 
VA  Standard  Specifications  (Section 
EP). 


The  long-term  impacts  to  the  historic 
structures  will  be  mitigated  to  the  fullest 
extent  achievable  through  compliance 
with  the  Historic  Preservation  Act  of 
1966  and  coordination  with  the  State 
Historic  Preservation  Officer  and  the 
Advisor\'  Council  on  Historic 
Preserv  ation  in  accordance  with  the 
Advisory  Council's  Regulations,  36  CFR. 
Part  800.  The  change  in  property 
ownership  cannot  be  mitigated. 

The  VA  will  adhere  to  all  applicable 
Federal,  State,  and  local  environmental 
regulations  during  construction  and 
operation  of  this  project. 

The  significance  of  the  identified 
impacts  has  been  evaluated  relative  to 
considerations  of  both  context  and 
intensity  as  defined  by  the  Council  on 
Environmental  Quality  (Title  40  CFR 
1508.27). 

An  Environmental  Assessment  has 
been  performed  in  accordance  with  the 
requirements  of  the  .National 
Environmental  Policy  Act  Regulations, 
Sections  1501,3  and  1508.9,  A  "Finding  of 
No  Significant  Impact"  has  been 
reached  based  upon  the  information 
presented  in  this  assessment. 

The  assessment  is  being  placed  for 
public  examination  at  the  Veterans 
Administration,  Washington.  D.C. 
Persons  wishing  to  examine  a  copy  of 
the  document  may  do  so  at  the  following 
office:  Director,  Office  of  Environmental 
Affairs  (088C),  Room  423,  Veterans 
Administration,  811  Vermont  Avenue 
NW.,  Washington,  D.C.  20420,  (202)  389- 
3316.  Questions  or  requests  for  single 
copies  of  the  Environmental  Assessment 
may  be  addressed  to  the  above  office. 

Dated:  March  7, 1985. 

By  direction  of  the  Administrator 
Everett  Alvarf?.  |r,. 
Deputy  Administrator. 
jKR  Doc.  85-6310  Filed  3-15-85;  8:45  am) 
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Veterans  Administration  Medical 
Center,  North  Chicago,  IL; 
Environmental  Improvements,  Patient 
Care  and  Nursing  Home  Care  Unit; 
Finding  of  No  Significant  Impact 

The  Veterans  Administration  (VA) 
has  assessed  the  environmental  impacts 
that  may  occur  as  a  result  of  the 
■'Environmental  Improvements.  Patient 
Care  and  Nursing  Home  Care  Unit  " 
project  at  the  Veterans  Administration 
Medical  Center  (VAMC).  North  Chicago, 
Illinois,  and  has  determined  that  the 
potential  environmental  impacts  will  be 
minimal  from  the  development  of  this 
project. 

The  scope  of  the  project  includes  a 
major  entrance/driveway  on  Green  Bay 
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Road,  realignment  and  exten»ion  of  the 
station  loop  road,  visitor  and  staff 
parking  areas,  an  outpatient  clinical 
addition  on  the  main  hospital  building 
(building  No.  133).  air  conditioning  and 
interior  renovations  to  several  medical 
and  psychiatric  buildings,  demolition  of 
seven  outdated  structures,  and 
provisions  for  500  nursing  home  care 
beds  (located  in  new  and  renovated 
buildings).  A  boiler  plant  was  to  have 
been  included  in  the  original  project 
scope.  It  was  recently  dropped  from  the 
project  scope  because  of  cost 
considerations. 

The  project  is  to  be  constructed  m 
phases.  The  first  construction  phase  of 
the  project  will  include  only  the  Green 
Bay  Road  entrance/driveway  and  a  120- 
bed  nursing  home  addition  onto  building 
No.  135. 

Temporary  impacts  created  by 
construction  activities  will  occur.  These 
impacts  are  anticipated  to  be:  raised 
noise  levels,  air  quality  degradation,  soil 
erosion,  sedimentation,  and  operational 
inconveniences.  These  impacts  are 
significant  but  will  not  exert  long-term 
effects  on  hospital  patients,  visitors, 
staff,  or  the  environment. 

Permanent  impacts  will  be  caused  by 
the  alteration  of  views  from  adjoining 
streets  and  properties.  The  major 
addition  to  building  No.  133  will  alter 
the  existing  image  of  the  mitin  hospital 
building.  Aesthetic  impacts  will  be 
unavoidable.  Similar  impacts  will  occur 
because  of  the  proposed  addition  onto 
building  No.  135;  however,  the  re<:essed 
location  of  this  building  will  effectively 
eliminate  all  views  from  offsite  areas, 

A  loss  of  open  space  will  be  caused 
by  the  building  additions,  the  expansion 
of  patient/visitor/staff  parking  areas, 
the  realignment  of  the  station  loop  road 
and  the  proposed  entrance/driveway  on 
Green  Bay  Road. 

Projected  increases  in  staff  and 
patient  levels  will  create  proportionately 
minor  increases  in  traffic  levels  and 
congestion. 

Building  Nos.  5,  7.  8,  9.  11,  65  and  66 
are  slated  for  demolition.  These 
buildings  are  eligible  for  listing  on  the 
National  Register  of  Historic  Places  but 
retain  little  historic  value  because  of 
multiple  renovations.  The  State  Historic 
Preservation  Office  concurs  in  the  VA's 
assessment  that  the  buildings  retain 
minimal  historical  significance. 

Temporary  impacts  caused  by 
construction  noise  will  be  mitigated  by 
using  mufflers  on  all  equipment.  Noisy 
activities  will  be  scheduled  to  create  the 
least  amount  of  disturbance  to  patients 
and  staff.  Air  quality  degradation, 
erosion,  sedimentation,  and  other 
impacts  associated  with  construction 
activities  will  be  mitigated  through  the 


enforcement  of  Section  01566 
(Environmental  Protection)  of  the  VA 

Construction  Specifications. 
Furthermore,  impacts  will  be  minimized 
by  responding  to  the  regulations  or 
control  measures  of  all  applicable 
Federal,  State,  and  local  regulatory 
agencies  (i.e..  OSHA.  USDA/SCS.  EPA, 
etc.). 

Permanent  impacts  associated  with 
the  alteration  of  views  into  the  site  from 
adjacent  properties  and  roadways  will 
be  mitigated  by  designing  building 
additions  in  a  manner  which  respects 
the  scale  and  architectural  intent  of  the 
original  structures.  The  installation  of 
landscape  plantings  and  berms  will 
further  mitigate  views.  Losses  in  open 
space  (particularly  along  Buckley  Road 
and  Green  Bay  Road)  will  be 
compensated  by  additional  landscaping 
and  the  dedication  of  "green  areas" 
throughout  the  peripheral  zones  of  the 
project  site. 

Minimal  increases  in  medical  center 
generated  traffic  will  be  offset  by 
improved  onsite  traffic  flow  and  the 
directional  distribution  of  traffic  created 
by  the  opening  of  the  Green  Bay  Road 
entrance,  the  realignment  of  the  station 
loop  road,  and  the  redesigning  of 
existing  parking  lots. 

The  VA  will  adhere  to  all  applicable 
Federal,  State,  and  local  environmental 
regulations  during  the  construction  and 
operation  of  this  project. 

The  significance  of  the  identified 
impacts  has  been  evaluated  relative  to 
considerations  of  both  context  and 
intensity  as  defined  by  the  Council  on 
Environmental  Quality  (Title  40  CFR 
1508.27). 

An  Environmental  Assessment  was 
performed  in  accordance  with  the 
requirements  of  the  .National 
Environmental  Policy  .Act  Regulations. 
Sections  1501.3  and  1508.9.  A  "Finding  of 
No  Significant  Impact"  was  reached  on 
November  20, 1984,  based  upon  the 
information  presented  in  the 
assessment. 

The  assessment  is  available  for  public 
examination  at  the  Veterans 
Administration.  Washington,  D.C. 
Persons  wishing  to  examine  a  copy  of 
the  document  may  do  so  at  the  following 
office:  Director,  Office  of  Environmental 
Affairs  (08flC),  Room  423,  Veterans 
Administration.  811  Vermont  Avenue. 
NW..  Washington.  D.C.  20420.  (202)  389- 
3316.  Questions  or  requests  for  single 
copies  of  the  Environmental  Assessment 
may  be  addressed  to  the  above  office. 

Dated:  March  7.  19R5 


By  direction  of  the  Administrator. 
Everett  Alvarez.  |r.. 

Deputy  Administrator. 

|FR  Doc.  85-6311  Filed  J-15-85:  8:«  amj 

BtUJMQ  CODE  (320-01-M 


Agency  Forms  Under  OMB  Review 

agency:  Veterans'  Administration. 

ACTION:  Notice. 

The  Veterans'  Administration  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains 
extensions  and  revisions  and  lists  the 
following  mformbtion:  (1)  The 
Department  or  Staff  Office  issuing  the 
form;  (2)  The  title  of  the  form;  (3)  The 
agency  form  number,  if  applicable;  (4) 
How  often  the  form  must  be  filled  out: 
(5)  Who  will  be  required  or  asked  to 
report,  (6)  An  estimate  of  the  number  of 
responses:  (7)  .■^n  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form:  and  (8)  An  indication  of  whether 
section  3504(h)  of  Pub.  L  96-511  applies. 

ADDRESS:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
Officer  (732).  Veterans'  Administration 
810  Vermont  Avenue.  NW.  Washington. 
DC  20420.  (202)  389-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  V.^  s  OMB 
Desk  Officer,  Dick  Eisinger,  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW,  Washington,  DC  20503,  (202) 
395-7316, 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

UHted;  MHrt:h  12,  1985. 

By  direction  of  the  Administrator. 
Dominick  Onorato. 
Associate  Deputy  Administrator  for 
Information  Resources  Management. 

Extensions 

1.  Dcparnie.nl  of  Veterans  Benefits 

2.  Application  for  Educational 
Assistance  Test  Program  Benefits 

3.  VA  Form  22-8889 

4.  On  occasion 

5.  Individuals  or  households 

6.  800  responses 

7.  400  hours 

8.  Not  applicable 

1.  Department  of  Veterans  Benefits 
2  Application  for  Reinstatement 

(Medical)  Go\ernmenl  Life  Insurance 
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and/or  Total  Disability  Income 

Provision 

VA  Form  29-352 

On  occasion 

Individuals  or  households 

1,251  responses 

1,877  hours 

Not  applicable 

Department  of  Veterans  Benefits 

Financial  Statement 

VA  Form  26-6807 

On  occasion 

Individuals  or  households 

40,000  responses 

30.000  hours 

Not  applicable 

Department  of  Veterans  Benefits 

Veterans  Mortgage  Life  Insurance 

Statement 

VA  Form  29-8636  \ 

On  occasion  \ 

Individuals  or  households 

1.000  responses 

250  hours 

Not  applicable 

Department  of  Veterans  Benefits 

Annual  Status  Report — Insureil  Loans 

VA  Form  26-1872 

Annually 

Businesses  or  other  for-profit 

15  responses 

4  hours 

Not  applicable 

Department  of  Medicine  and  Surgery 
Application  for  Furnishing  Nursing 
Home  Care  to  Benericiaries  of  the 
Veterans'  Administration 
VA  Form  10-1170 
Once 

Businesses  or  other  for-profit.  Non- 
profit institutions.  Small  businesses  or 
organizations 
400  responses 
133  hours 
Not  applicable 


Revisions 

1.  Department  of  Veter^ins  Bijnefits 

2.  Application  for  Dependency  and 
Indemnity  Compensation  or  Death 
Pension 

3.  VA  Form  21-4182 

4.  On  occasion 

5.  Individuals  or  households 

6.  28,200  responses 

7.  4,700  hours 

8.  Not  applicabli? 

1.  Department  of  Medicine  and  Surgery 

2.  Application  for  Adaptive  Equipment — 
Motor  Vehicle 

3.  VA  Form  10-1394 

4.  On  occasion 

5.  Individuals  or  households 

6.  7.900  responses 

7.  1.975  hours 

8.  Not  applicable 

|FR  Doc.  85-6419  Fi!.-.!  3-15-fl,-,;  8:4.";  Htn] 
BIUJNG  CODE  t320-01-M 


Privacy  Act  of  1974;  Ctiange  Ottier 
Than  Routine  Use  Statements 

agency:  Veterans  Administration. 
ACTION:  Amendment  of  systems  notice. 

summary:  .Notice  is  hereby  given  that 
the  Veterans  Administration  is  revising 
the  paragraph  pertaining  to  categories  of 
individuals  covered  by  the  system,  in 
the  system  of  records  entitled: 
Compensation,  Pension,  Education  and 
Rehabilitation  Records— VA  (58  VA  21/ 
22/28)  as  set  for;h  on  pages  52799  and 
52800  of  the  Federal  Register  of 
November  22,  1983.  As  a  result  of  Pub.  L, 
98-525,  the  Department  of  Defense 
Authorization  .'\ct  of  1985,  claimants 
will  begin  programs  of  education  under 
the  newly  created  Chapter  30  of  title  38, 
United  States  Code.  Pub.  L.  98-525  also 
makes  available  certain  education 
benefits  for  members  of  the  Selected 
Reserve.  Category  numL-ers  16  and  17 
are  being  added  to  notify  the  public  that 
records  are  maintained  in  this  system  on 
such  individuals. 

The  Privacy  Act  of  1974,  5  U.S.C, 
552a(e),  requires  agencies  to  inform  the 
public  of  any  changes  to  their  system  of 
records.  However,  since  these  changes 
do  not  alter  the  uses  of  the  information 
in  the  system  of  records,  public 
comment  is  nM  required.  The  changes 
are  effective  March  6,  1985. 

Dated:  March  6,  1985 
By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr.. 

Deputy  Administrator. 

Notice  uf  System  of  Records 

In  the  system  identified  as  58  VA  21/ 
22/28,  "Compensation,  Pension. 
Education  and  Rehabilitation  Records — 
VA,"  appearing  at  pages  52799  and 
52800  of  the  Federal  Register  of 
November  22,  1983,  the  paragraph 
pertaining  to  categories  of  individuals 
covered  by  the  system  is  revised  as 
follows: 

58  VA  21/22/28 

SYSTEM  NAME: 

Compensation,  Pension,  Education 
and  Rehabilitation  Records — VA. 


CATEGORIES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

The  following  categories  of 
individuals  will  be  covered  by  this 
system: 

1.  Veterans  who  have  applied  for 
compensation  for  service-connected 
disability  under  38  U.S.C,  Chapter  11. 

2.  Veterans  who  have  applied  for 
nonservice-connected  disability  under 
38  U.S.C.  Chapter  23. 


3.  Veterans  entitled  to  burial  benefits 
under  38  U.S.C.  Chapter  15. 

4.  Surviving  spouses  and  children  who 
have  claimed  pension  based  on 
nonservice-connected  death  of  a  veteran 
under  38  U.S.C,  Chapter  15, 

5.  Surviving  spouses  and  children  who 
have  claimed  pension  based  on  service- 
connected  death  of  a  veteran  under  38 
U.S.C,  Chapter  11. 

6.  Surviving  spouses  and  children  who 
have  claimed  dependency  and 
indemnity  compensation  for  service- 
connected  death  of  a  veteran  under  38 
U,S,C,  Chapter  13. 

7.  Parents  who  have  applied  for  death 
compensation  based  on  service- 
connected  death  of  a  veteran  under  38 
U.S.C.  Chapter  11. 

8.  Parents  who  have  applied  for 
dependency  and  indemnity 
compensation  for  service-connected 
death  of  a  veteran  under  38  U.S.C. 
Chapter  13, 

9.  Veterans  who  have  applied  for  \1.\ 
educational  benefits  under  38  U.S.C. 
Chapters  31,  32,  or  34. 

10.  Spouses,  surviving  spouses  and 
children  of  veterans  who  have  applied 
for  VA  educational  benefits  under  38 
U.S.C.  Chapter  35. 

11.  Service  members  who  have 
applied  for  educational  benefits  under 
38  U.S.C.  Chapters  34  and  35, 

12.  Service  members  who  have 
contributed  money  from  their  military 
pay  to  the  Post-Vietnam  Era  Veterans 
Education  Account  under  38  U.S.C. 
Chapter  32. 

13.  Individuals  who  have  applied  for 
title  38  benefits  but  who  do  not  meet  the 
requirements  under  title  38  to  receive 
such  benefits. 

14.  Veterans,  service  members, 
spouses,  surviving  spouses  and 
dependent  children  who  have  applied 
for  benefits  under  the  Educational 
Assistance  Test  program  under  sections 
901  and  903  of  Pub.  L,  96-342. 

15.  Veterans  who  apply  for  training 
and  employers  who  apply  for  approval 
of  their  programs  under  the  provisions 
of  the  Emergency  Veterans'  Job  Training 
Act  of  1983.  Pub.  L  98-77. 

16.  Veterans,  service  members  and 
eligible  reservists  who  apply  for  benefits 
under  38  U.S.C.  Chapter  30. 

17.  Eligible  members  of  the  Selected 
Reserve  who  apply  for  benefits  under  10 
U.S.C.  Chapter  106. 

«  »  *  *  * 

|FR  Doc.  8.V-6423  Filed  3-15-85;  8:45  dm| 
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Career  Development  Committee; 
Meeting 

The  Veterans-Administration  gues 
notice  under  the  provisions  of  Pub,  L 
92-463  that  a  meeting  of  the  Career 
Development  Committee,  authorized  bv 
38  U.S.C.  4101.  will  be  held  in  Room  3,?i 
of  the  Hotel  Washington,  15th  and 
Pennsylvania  NW.,  Washington,  D.C 
2(XX)4,  April  3  through  5.  1985  at  8;30  a.m 
The  meeting  will  be  for  the  purpose  of 
.scientific  review  of  applications  for 
appointment  to  the  Career  Development 
Program  in  the  Veterans  Administration 
The  committee  advises  the  Director. 
Medical  Research  Service  on  selection 
and  appointment  of  Associate 
Investigators.  Research  Associates, 
Clinical  Investigators,  Medical 
Investigators.  Senior  Medical 
Investigators  and  William  S.  Middleton 
Award  Nominees. 


The  meeting  wil!  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
from  8:30  a.m,  to  9  am,  to  discuss  the 
general  status  of  the  program   Because 
of  the  limited  seating  capat  i!\  of  the 
room,  those  who  plan  to  attend  should 
contact  Mr.  David  D,  Thomas,  Executive 
Secretary  of  the  Career  Development 
Committee  (151j),  Veterans 
Admiinistration  Central  Office. 
Washington.  DC  20420  (Phone  202-38&- 
2317)  prior  to  March  27.  1985. 

The  meeting  will  be  closed  from  9  d  ni 
to  5  p.m.  on  April  3  through  5  for 
consideration  of  individual  applications 
for  positions  in  the  Career  Development 
Program.  This  necessarily  requires 
examination  of  personnel  files  and 
discussion  and  evaluation  of  the 
qualifications,  competence,  and 
potential  of  the  several  candidates, 
disclosure  of  which  wn.ild  constitntf'  a 


clearly  unwarranted  invasion  of 

personal  privacy,  Accordingl\.  closure 
of  this  portion  of  the  meeting  is 
permitted  b\'  section  10(d)  of  the  Federal 
-Advisory  Committee  Act.  Pub.  L,  92-463 
as  amended,  in  accordance  with 
subsection  (c)(6).  5  U  S.C.  552b 

Minutes  of  the  meeting  and  rosters  of 
the  committee  members  may  be 
obtained  from  Mr.  David  D.  Thomas, 
Chief,  Career  Development  Program. 
Med:ral  Research  Service  (1511) 
\'e!t'rans  .Administration,  Washmgion, 
DC  20420  (Phone  202-389-2317) 

ilrf'rd   Mcirch  12.  1985 

B>  airpction  of  thp  Arir^inis'.rator. 
Rosa  Maria  Fontanez. 
CommitU  t  M:na^ement  U'^ict-r 
|FR  Doc,  B5-64T6  F;ifcd  5-15-tt6  H43  dns] 
BILUNG  COOe  i3?0-01-M 
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1 

FEOEIUU.  RCSenVE  SYSTEM 

TIMC  AMD  DATE  10:00  a.m.,  Friday, 

March  22, 1985. 

PLACE  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW„  Washington.  D.C.  20551. 
STATUE  Closed. 
MATTERS  TO  BE  CONStOEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 


2.  Any  items  carried  fo.-ward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Covne. 
Assistant  to  the  Board.  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  March  14.  l'«5. 
James  McAfee, 

Associate  Secre:ury  of  ihf  Board. 
[FR  Doc.  85-6535  Filed  3-14-65;  3:46  pm) 
BIUJNQ  CODE  (210-01-M        I 


HARRY  S.  TRUMAN  SCHOLARSHIP 

FOUNDATION 

TIME  AND  date:  11:(X)  a.m.  Monday, 

April  15, 1985. 

PLACE  Board  Room.  712  Jackson  Place, 

NW„  Washington,  D.C-  20006. 


STATUS:  The  meeting  will  be  open  to  the 

public, 

MATTERS  TO  BE  CONSIDERED:  Portions 

open  to  the  Public: 

1   Cdil  meeting  to  order.  Check  quorum. 
2.  .Adoption  of  proposed  agenda. 

3  Approv.il  of  minutes  of  September  7, 
;<^i^4  meeting. 

4  Ri'port  of  the  Chairman. 

5,  Report  of  the  Executive  Secretary. 

6,  Selection  of  Truman  Scholars,  1985-86 
Academic  Y'car 

7,  Report  of  the  General  Counsel. 

8,  New  bu.<;iness. 

9,  Set  date  for  Fall  meeting  of  the  Board  In 
September,  1985, 

10,  Adjournment, 

CONTACT  PERSON  FOR  MORE 

information:  Malcolm  C.  McCormack, 

Executive  Secretary,  Telephone  202/ 

395-4831. 

Malcolm  C.  McCormack, 

Executjve  Secretary. 

[FR  Doc.  85-6468  Filed  3-14-65;  10.47  amj 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

[Regulation  B;  Docket  No.  R-05411 

Equal  Credit  Opportunity;  Revision  of 
Regulation  B;  Official  Staff 
Commentary 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Proposed  rule  and  proposed 

official  staff  interpretation. 

SUMMARY:  The  Board  is  publishing  a 
proposal  to  revise  Re^ulatiijn  B.  its 
regulation  implementing  the  Equal 
Credit  Opportunity  Act  (ECO.-X).  This 
proposal  stems  from  the  Board's  review 
of  Regulation  B.  pursuant  to  its  policy  of 
re\  lewing  periodically  all  of  its 
regulations.  The  Board's  review 
considered  ways  the  regulation  could  be 
smplified  to  ease  the  burdens  imposed 
I  n  creditors,  consistent  with  the  Board's 
! responsibility  for  implementing  the 
KCOA.  and  whether  the  regulation  could 
more  effectively  carry  out  the  purposes 
of  the  act.  The  Board  proposes  some 
changes  m  the  data  collection 
requirements  applicable  to  dwelling- 
related  mortgage  loan  application,  and  a 
change  in  the  definition  of  "applicant" 
to  give  guarantors  (who  already  have 
certain  protections  under  Regulation  B) 
legal  standing  in  the  courts  when  there 
is  an  alleged  violation  of  the  regulation. 
The  Board  also  proposes  to  update  some 
provisions  and  revise  others  to  facilitate 
creditor  compliance.  The  revisions 
proposed  include  streamlined 
procedures  for  dealing  with  incomplete 
applications  and  a  broader  selection  of 
sample  forms  for  informing  applicants  of 
the  reasons  for  credit  denials. 

The  major  portions  of  the  existing 
regulatory  provisions,  however,  remain 
virtually  unchanged.  This  result  is  in 
keeping  with  the  Boards  analysis  and 
with  comments  from  creditors, 
enforcement  agencies,  and  consumer 
and  civil  rights  representatives,  who 
generally  believe  that  the  regulation  is 
achiev  ing  its  intended  gonls  and  should 
be  maintained  substantially  in  its 
present  form. 

The  Board  is  also  publishing  for  public 
comment  an  official  staff  commentary 
that  incorporates  existing  Board 
interpretations  and  that  addresses 
questions  about  regulatory  matters  on 
which  creditors  and  enforcement 
agencies  have  sought  guidance  over  the 
years. 

DATE:  Comments  must  be  received  by 
[une  14.  1985. 

ADDRESS:  Comments  may  be  mailed  to 
V\  illi.im  VV.  Wiles,  Secretary.  Board  of 


Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  or 
delivered  to  the  C  Street  entrance,  20th 
and  C  Streets.  NW.,  Washington.  D.C. 
between  8:45  a.m.  and  5:15  p.m. 
Comments  may  be  inspected  in  Room  B- 
1122  between  8:45  a.m.  end  5:15  p.m.  All 
material  submitted  should  refer  to 
Docket  No.  R-0541. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  proposed  regulatory 
amendments  and  staff  commentary. 
Lucy  H.  Griffin  or  John  C.  Wood  (Senior 
Attorneys),  Adrienne  D.  Hurt  (Staff 
Attorney),  or  James  K.  Baebel  (Senior 
Review  Examiner),  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C.  20551 
(202^52-2412);  regarding  the  economic 
impact  analysis,  Glenn  Canner 
(Director,  Micro-Consumer  Projects)  or 
Robert  D.  Kurtz  (Staff  Economist), 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  D.C.  20551 
(202-452-2910). 
SUPPLEMENTAL  INFORMATION:  (1) 

General.  The  Equal  Credit  Opportunity 
Act  (15  U.S.C.  1691  etseq.].  signed  into 
law  in  1974,  made  it  unlawful  for 
creditors  to  discriminate  in  any  aspect 
of  a  credit  transaction  on  the  basis  of 
sex  or  marital  status.  Under 
amendments  enacted  by  Congress  in 
1976.  the  act  also  bars  discrimination  on 
the  basis  of  race,  color,  religion,  national 
origin,  age,  receipt  of  public  assistance, 
and  the  good-faith  exercise  of  rights 
under  the  Consumer  Credit  Protection 
Act.  The  Federal  Reserve  Board  was 
given  rule-writing  authority  to  issue 
implementing  regulations,  and  issued 
Regulation  B  (12  CFR  Part  202)  In 
October  1975,  amending  it  in  December 
1976  to  incorporate  the  act's  expanded 
coverage. 

The  Board's  policy  under  its 
Regulatory  Improvement  Project  calls 
for  the  periodic  review  of  each  Board 
regulation.  In  keeping  with  that  policy, 
the  Board  has  made  a  detailed  review  to 
consider  whether  Regulation  B  could  be 
simplified  to  ease  the  burdens  imposed 
on  creditors,  consistent  with  the  Board's 
lesponsibility  for  implementing  the 
ECOA.  and  to  consider  also  whether  the 
regulation  could  more  effectively  carry 
out  the  purposes  of  the  ECOA.  The 
Board  published  a  notice  of  intent  to 
review  the  regulation  in  June  1983  (48  FR 
28285).  in  order  to  ensure  the 
participation  of  interested  parties  early 
in  the  review. 

The  initial  phase  of  the  review  has 
now  been  completed.  Tl»e  Board 
believes,  on  the  basis  of  public 
comments  and  other  avi^ilable 


information,  that  the  other  regulation  is 
achieving  its  intended  goals.  The 
Federal  Reserve  Banks  and  the  other 
federal  enforcement  agencies  report  no 
major  compliance  problem.  As  a  rule, 
creditors  appear  to  consider  the 
Regulation  B  requirements  to  be 
manageable,  and  review  the  regulations 
as  providing  certainty  about  how  to 
comply  with  the  ECOA.  Civil  rights  and 
consumer  advocates  continue  to  view 
the  regulation  as  providing  important 
protections.  To  the  extent  that 
consumers'  views  can  be  discerned  from 
board-sponsored  surveys,  consumers 
appear  satisfied  with  the  treatment  they 
are  receiving  in  the  credit  market. 

Based  on  its  review,  the  Board  is  now 
proposing  a  number  of  re\  isions  to 
regulation  B.  One  proposed  revision 
would  modify  the  coverage  of  the  data 
collection  requirements  for  certain 
dwelling-related  loans.  The  modification 
would  establish  greater  uniformity 
among  financial  regulatory  agencies,  as 
discussed  under  section  202.13.  below. 
Another  proposed  change  would  expand 
the  definition  of  "applicant"  to  cover 
guarantors,  in  order  to  give  legal 
standing  to  persons  who  have  cert.iin 
rights  under  Regulation  B  but  who  do 
not  currently  have  a  legal  remedy  when 
there  is  a  violation  of  those  rights.  (Refer 
to  the  discussion  under  section  202.2(e). 
below.) 

The  Board  also  is  proposing  technical 
changes  to  the  regulation  to  make 
compliance  easier  for  creditors  without 
diminishing  consumer  protections.  The 
revised  regulation  would,  for  ex.imple, 
provide  creditors  with  a  streamlined 
notification  procedure  for  dealing  with 
incomplete  applications,  and  would  give 
creditors  a  broader  selection  of  sample 
forms  for  notifying  an  applicant  of  a 
credit  denial  and  of  the  reasons  for  the 
denial.  (For  a  detailed  discussion  of 
these  proposals,  see  section  202.9  and 
Appendix  C,  below.) 

The  proposed  regulation  is  shorter 
than  current  Regulation  B  by  about  one- 
sixth— a  reduction  largely  attributable 
to  the  deletion  of  obsolete  provisions 
and  to  the  transfer  of  explanatory 
material  to  a  proposed  staff 
commentary.  The  regulation  also  has 
been  improved  by  the  rewriting  of  some 
sections  and  the  editing  of  others  to 
state  the  requirments  more  clearly.  All 
but  two  of  the  19  footnotes  contained  in 
the  current  regulations  have  been  moved 
to  the  proposed  staff  commentary, 
making  the  regulation  itself  less 
cumbersome  to  use. 

In  light  of  the  indications  that  major 
revisions  are  not  needed,  the  proposal 
leaves  most  of  the  regulatory  provisions 
unchanged.  This  is  in  contrast  to  the 
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extensive  changes  made  when  the  Board 
engaged  in  a  similar  review  of 
Regulation  Z  (Truth  in  Lending)  and 
Regulation  C  (Home  Mortgage 
Disclosure).  The  more  limited  nature  of 
the  revisions  to  Regulation  B  comes 
from  the  different  circumstances  that 
have  surrounded  the  review  of  the 
regulation: 

•  The  Boards  review  of  the  Truth  in 
Lending  and  Home  Mortgage  Disclosure 
regulations  implemented  statutory 
amendments  that,  particularly  in  the 
case  of  Truth  in  Lending,  made 
significant  reductions  in  the  disclosure 
requirements.  In  contrast,  there  are  no 
statutory  amendments  of  any  kind  to  be 
implemented  under  the  ECOA. 

•  The  volume  of  litigation  under  the 
ECOA  and  Regulation  B  has  been  quite 
limited,  and  by  and  large  the  court 
decisions  that  have  been  reported  do 
not  reflect  the  need  for  simplification  of 
requirements  that  was  evident  in  the 
case  of  Truth  in  Lending. 

•  It  came  apparent,  in  the  course  of 
the  review,  that  creditors  consider 
Regulation  B's  current  requirements  to 
be  manageable.  Many  creditors  may 
find  burdensome  the  notification 
requirements  for  adverse  action,  but 
they  also  generally  recognize  that  these 
provisions  are  drawn  directly  from  the 
statute.  Some  creditors  encourage  the 
Board  to  provide  clarification  on  some 
points:  others  believe  that  the  regulation 
is  working  and  express  a  preference  for 
leaving  the  regulation  substantially 
unchanged. 

•  Civil  rights  and  consumer  advocates 
have  opposed  any  diminution  of  ECOA 
protections.  Because  the  ECOA  is  civil 
rights  legislation,  and  not  strictly  a 
consumer  protection  law,  there  is 
particular  concern  that  the  Board  not  cut 
back  on  any  protections  currently 
provided. 

•  When  issued  in  1976,  Regulation  B 
was  written  in  nontechnical  language, 
and  the  regulation  is  for  the  most  part 
already  easy  to  understand. 

•  Consequently,  the  following  general 
principles  have  been  applied  in  the 
review  and  revision  of  the  regulation: 

•  Make  changes  to  the  regulation  that 
will  facilitate  compliance,  provide 
clearer  guidance  about  the  Board's 
intent,  clarify  the  standards  to  be  used 
by  the  regulatory  agencies,  or  enhance 
the  act's  protections. 

•  Minimize  changes  that  would 
provide  only  marginal  (or  no)  benefit  to 
the  industry;  or  that,  similarly,  would 
not  significantly  clarify  the  regulation  or 
enhance  protections. 

In  the  review  of  the  regulation,  it  was 
frequently  found  that  no  substantive 
change  in  regulatory  provisions  was 
required — that  elaborating  on  a  given 


point  in  a  staff  commentary  could  more 
effectively  facilitate  creditor 
compliance.  Accordingly,  an  official 
staff  commentary  has  been  prt^pared 
and  is  being  proposed  for  comment.  It 
provides  needed  guidance  in  a  less 
formal  manner  than  the  regulation.  The 
proposed  commentary  is  discussed 
further  in  section  (4)  of  this  notice. 

An  economic  impact  analysis  of  the 
proposed  regulatory  revisions  has  been 
prepared  as  required  by  section  603  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
603).  The  analysis  appears  in  section  (3) 
below. 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  Chapter  35,  and  5  CFR  1320.13, 
the  proposed  revisions  to  Regulation  B 
that  pertain  to  third  party  disclosures 
will  be  submitted  to  the  Board  for 
review  under  Office  of  Management  and 
Budget  delegated  authority  after 
consideration  of  the  comments  received 
during  the  90-day  public  comment 
period. 

(2)  Proposed  changes  to  regulation. 
The  following  discussion  covers  the 
proposed  revisions  to  Regulation  B 
section  by  section.  In  a  number  of 
sections,  changes  are  being  proposed  for 
the  purpose  of  simplification  or 
clarification  of  the  text,  with  no 
substantive  change  in  the  regulatory 
requirements:  where  these  changes  are 
self-evident  from  reading  the  proposed 
text  itself,  they  are  not  covered  in  the 
discussion. 

Section  202.1     Authority.  Scope  and 
Purpose. 

Proposed  section  202.1  differs  from  the 
existing  section  in  that  certain 
provisions  now  appear  elsewhere  in  the 
proposed  regulation.  Existing 
paragraphs  (b),  concerning 
administrative  enforcement,  and  (c),  on 
penalties  and  liabilities,  appear  in  a  new 
section  202.14:  existing  paragraph  (d), 
regarding  procedures  for  the  issuance  of 
staff  interpretations,  is  in  new  Appendix 
D. 

Paragraph  (a),  on  authority  and  scope. 
remains  unchanged  except  for  the 
addition  of  a  reference  to  the  control 
number  assigned  to  Regulation  B  by  the 
Office  of  Management  and  Budget  as 
required  by  the  Paperwork  Reduction 
Act;  other  minor  changes  include  the 
deletion  of  footnote  1  as  unnecessary.  A 
new  paragraph  (b)  is  being  added  to 
outline  the  purpose  of  Regulation  B, 
consistent  with  the  format  followed  in 
other  board  regulations. 

Section  202.2    Definitions. 

In  this  section,  the  Board  proposes  a 
substantive  change  to  the  definition  of 
"applicant"  and  a  change  to  the 


definition  of  "empirically  derived, 
demonstrably  and  statistically  sound 
credit  system"  that  will  broaden  its 
applicability.  Other  changes  are 
structural  or  editorial,  without 
substantive  effect.  Material  deleted  from 
the  regulation,  for  example,  is  being 
incorporated  into  the  proposed  staff 
commentarv',  as  noted  below. 

The  Board  proposes  to  revise  the 
definition  of  "applicant"  in  paragraph 
(ej  to  include  guarantors,  sureties, 
endorsers,  and  similar  parties.  The 
existing  definition  excludes  them.  The 
principal  effect  of  this  change  would  be 
to  give  guarantors  and  similar  parties 
standing  under  the  act  to  seek  legal 
remedies  when  a  violation  occurs.  The 
existing  regulation  prohibits  creditors,  in 
certain  situations,  from  requiring  an 
applicant  to  obtain  a  guarantor,  surety, 
cosigner,  or  similar  party.  If  u  creditor 
violates  this  provision,  however,  a 
guarantor  whose  signature  has  been 
illegally  required  currently  has  no  legal 
remedy  because  section  706  of  the  act 
confers  standing  to  sue  only  upon  an 
".iggrieved  applicant."  Including 
guarantors  and  similar  parties  within 
the  definition  of  "applicant"  would 
resolve  the  question  of  standing. 

The  Board  believes  that  no 
operational  problems  would  be  created 
by  the  proposed  change.  Guarantors  and 
similar  parties  are  already  excepted 
from  the  coverage  of  various  sections  of 
the  regulation.  For  example,  under 
section  202.9,  a  creditor  need  give  a 
notification  only  to  a  "primary 
applicant."  which  would  exclude  a 
guarantor;  under  section  202.10.  a 
creditor  is  required  to  follow  certain 
procedures  for  reporting  credit  historj- 
only  as  to  persons  who  are  contractually 
liable  "other  than  as  a  guarantor,  surety, 
endorser,  or  similar  party."  The  Board 
requests  comment,  howe\er,  on  whether 
specific  exclusion  of  guarantors  from 
coverage  under  other  sections  is 
appropriate. 

Under  paragraph  (f).  which  defines 
"application"  and  "completed 
application,"  material  dealing  with 
notice  of  incompleteness  is  being 
deleted.  It  is  being  incorporated  into 
revised  section  202.9(c),  a  new  provision 
dealing  with  incomplete  applications. 

The  Board  proposes  to  broaden  the 
definition  in  paragraph  (p)  of  an 
"empirically  derived,  demonstrably  and 
statistically  sound  credit  system."  Credit 
scoring  systems  that  meet  the  standards 
as  stated  in  existing  paragraph  (p)  will 
continue  to  qualify  under  the  proposed 
definition.  The  existing  language 
appears  to  limit  the  applicability  of  the 
definition  to  systems  that  use  the 
allocation  of  points  or  the  assigning  of 
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weights.  The  revised  language  niakoh 
clear  that  a  system  will  meet  the 
definition  so  long  as  the  system  is 
developed  using  acceptable  statistical 
principles  and  methodnlogy.  Thus, 
decision-tree  and  other  t\  pes  of  credit 
systems  that  meet  these  standards  also 
quiihfy  Other  conforming  technical 
revisions  result  in  no  substantive 
change. 

Structural  changes  include  the 
proposed  deletion  of  the  following: 
footnote  2  to  the  introductory  material  in 
section  202.2:  footnote  3  to  paragraph 
(z).  the  defini  : m  of  "prohibited  basis"; 
paragraph  (aa),  the  definition  of  "public 
assistance  program";  and  the  rules  of 
construction  in  paragraph  (cc)  and  (dd). 
Comparable  material  appears  in  the 
proposed  staff  commentary.  In 
paragraph  (c),  the  definition  of  "adverse 
action."  the  cross  reference  to 
notification  of  action  taken,  statement  of 
reasons  for  denial,  and  record  retention 
IS  being  deleted  as  unnecessary. 

Sr'(  tiuii  202.3    Limited  Exceptions  for 
Certain  Classes  of  Transactions. 

The  Board  proposes  to  restructure  this 
section  for  easier  reference.  In  the 
proposed  restructuring,  the  definition  of 
each  type  of  credit  is  immediately 
followed  by  the  list  of  e.xceptions 
applicable  to  it.  There  is  no  substantive 
change  to  any  of  the  existing  provisions. 

The  definition  of  public  utilities  credit, 
proposed  paragraph  (a),  is  slightly 
re\  ised  and  corresponds  more  closely  to 
the  one  in  Regulation  7.  (Truth  in 
Lending).  The  list  of  exceptions 
applicable  to  governmental  credit, 
proposed  paragraph  (e).  is  being 
simplified  without  substantive  change. 

In  paragraph  (d)  on  business  credit, 
the  provisions  relating  to  notification  of 
credit  denial  and  to  record  retention  are 
being  pi. iced  in  paragraph  (d)(3),  labeled 
"mnd;f  1  d  requirements."  to  emphasize 
that  iht-y  essentially  modify  the 
procedures  ordinarily  required  by 
Regulation  B.  rather  than  provide  total 
exceptions.  Paragraph  (dl(3)(i) 
incorporates  official  staff  interpretation 
EC-0009  to  make  clear  that  a  creditor 
that  denies  a  business  credit  application 
or  takes  other  adverse  action  is  required 
to  noti.fy  the  applicant  of  the  action 
taken.  The  provision  concerning  record 
retention  has  been  edited  to  make  clear 
that  the  time  period  for  requesting 
record  retention  runs  from  the 
notification  of  action  taken. 

Section  202.3    Rules  Concerning  faking 

of  Applications. 

The  Board  proposes  to  formalize  the 
taking  of  written  applications  for  the 
types  of  credit  subject  to  the  data 
collection  requirements  of  section  202.13 


(i.e.,  certain  types  of  dwelling-related 
loans):  the  requirement  for  written 
applications  appears  in  revised 
paragraph  (e).  In  all  other  types  of  credit 
transactions,  written  applications 
continue  to  be  optional.  A  creditor  may 
comply  with  the  requirement  by  writing 
down  the  information  that  it  normally 
considers  in  making  a  credit  decision; 
use  of  a  form  is  not  required.  Further 
discussion  of  written  applications  is 
presented  in  the  material  relating  to 
section  202.13,  below. 

Other  changes  to  this  section  are 
merely  structural.  Catchlines  are  being 
added  to  facilitate  use  of  the  regulation. 
Some  of  the  material  contained  in 
existing  paragraph  (e)  concerning  the 
use  of  the  model  application  forms 
contained  in  Appendix  B  is  being  moved 
to  the  introductory  section  of  Appendix 
B. 

In  addition,  exi.sting  footnote  4  is 
being  renumbered  footnote  1:  the  part  of 
the  footnote  that  is  deleted  from  the 
regulation  appears  in  the  commentary. 
Footnote  5  and  portions  of  existing 
paragraphs  (b)(3)  and  (d)(2)  are  also 
being  deleted;  comparable  mafeiial 
appears  in  the  proposed  staff 
commentary.  Footnote  6  is  being  deleted 
as  obsolete. 

Section  202.6    Rules  Concerning 
Evaluation  of  Applications. 

The  few  changes  proposed  in  this 
section  are  strictly  structural.  Catchlines 
are  being  added  to  facilitate  use  of  the 
regulation.  Existing  footnote  7  is  being 
renumbered  footnote  2.  The  last 
sentence  of  the  footnote,  which 
currently  cites  portions  of  the  legislative 
history  of  the  act  dealing  with  the 
"effects  test,"  is  being  deleted  from  the 
regulation.  N'o  substantive  change 
results:  comparable  material  appears  in 
the  proposed  staff  commentary.  Existing 
footnotes  8  and  9,  as  well  as  the 
material  in  existing  paragraph  (b)(5) 
regarding  the  factors  that  a  creditor  may 
consider  in  determining  the  likelihood  of 
consistent  payments,  are  also  being 
deleted  from  the  regulation,  with 
comparable  material  appearing  in  the 
proposed  staff  commentary. 

One  of  the  topics  on  which  the  Board 
sought  comment  in  the  June  1983  Federal 
Register  notice  concerned  paragraph 
(b)(6)  of  this  section,  which  requires 
creditors  to  consider  information 
pertaining  to  credit  history  shared  with 
a  spouse.  The  Board  asksd  whether  the 
regulation  should  be  revised  to  more 
specifically  identify  under  what 
circumstances  and  to  what  extent 
information  offered  by  the  applicant 
should  be  considered  by  the  creditor. 
Most  of  the  comments  on  this  issue 
argued  against  any  changp  in  the 


regulation.  No  change  is  being  proposed 
in  the  regulation.  The  proposed  staff 
commentary  addresses  some  of  the 
issues  raised. 

Section  202.7    Rules  Concerning 
Extensions  of  Credit. 

Except  for  minor  revisions  to  the  rules 
governing  treatment  of  open-end 
accounts,  proposed  revisions  to  this 
section  are  structural  or  editorial, 
without  substantive  effect,  and  include 
the  addition  of  catchlines  for  the 
reader's  convenience. 

The  provisions  of  paragraph  (c)  on 
existing  open-end  accounts  are  being 
revised  in  minor  ways.  New  language  in 
paragraph  (c)(2)  makes  clear  that  the 
provision  applies  only  in  the  case  of  an 
applicant  who  is  contractually  liable. 
The  term  "earned  by"  is  being  deleted  to 
clarify  that  the  provision  applies  to  any 
situation  where  the  income  of  the 
applicant's  spouse  was  relied  upon  in 
granting  the  credit.  "Information 
available  to  the  creditor"  replaces 
existing  language  because  it  is  believed 
to  be  a  more  appropriate  basis  for 
determining  whether  a  creditor  may 
require  reapplication.  "Current  credit 
limit"  is  substituted  for  existing 
language  because  the  credit  limit  is  a 
more  appropriate  test  for  determining 
the  applicant's  overall  ability  to  repay 
than  the  "amount  of  credit  currently 
extended." 

In  the  June  1983  Federal  Register 
notice,  the  Board  solicited  comment  on 
two  specific  areas  regarding  existing 
open-end  accounts.  First,  the  Board 
asked  whether  specific  procedures 
should  be  provided  for  reapplications. 
The  majority  of  commenters  were 
opposed  to  having  procedures 
established  by  the  regulation.  They 
believed  creditors  should  have  the  same 
latitude  to  determine  reapplication 
procedures  as  for  initial  applications. 
They  also  believed  that  a  specific  rule 
would  be  counterproductive  and 
particularly  burdensome  because 
application  procedures  vary  widely 
among  creditors.  In  the  absence  of  any 
indication  that  there  is  a  problem  under 
the  procedures  that  creditors  now  use. 
the  Board  proposes  to  leave  the 
regulatory  provision  unchanged.  (See 
the  proposed  staff  commentary  to 
section  202.7(c).) 

The  Board  also  solicited  comment  as 
to  whether  the  terms  "contractually 
liable"  and  "authorized  user"  need 
clarification  or  change.  On  the  basis  of 
the  comments,  the  Board  believes  that 
the  current  use  of  the  term 
"contractually  liable"  as  defined  by  the 
regulation  is  sufficiently  understood  by 
the  industry,  and  is  proposing  no 
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change.  The  Board  has  similarly  decided 
not  to  define  "authorized  user,"  in  order 
to  allow  creditors  continued  flexibility 
in  defining  the  rights  and  obligations  of 
such  parties. 

There  are  some  proposed  editorial 
revisions  in  the  signature  rules,  but  no 
substantive  change.  Paragraph  (d)(2)  is 
being  revised  to  make  clear  that,  in 
applications  for  unsecured  credit,  if  the 
applicant  relies  on  jointly  owned 
property,  the  creditor  may  require  the 
signature  of  the  co-owner  only  to  assure 
access  to  the  property  but  not  to  impose 
personal  liability.  The  material 
concerning  factors  that  the  creditor  may 
consider  regarding  property  owned  by 
the  applicant  has  been  deleted  in  the 
proposed  version,  but  comparable 
material  is  in  the  proposed  staff 
commentary. 

Existing  footnote  10  to  paragraph 
(d)(5)  concerning  guarantors  and  similar 
parties  is  being  deleted,  but  comparable 
material  appears  in  the  proposed  staff 
commentary.  Also,  the  last  sentence  of 
existing  paragraph  (d)(5)  now  appears 
as  paragraph  (d)(6).  to  better  emphasize 
that  all  of  the  signature  rules  (i.e., 
paragraphs  (d)(1)  through  (d)(5))  apply 
to  guarantors. 

The  provisions  regaiding  credit- 
related  insurance,  paragraph  (e), 
prohibit  a  refusal  to  grant  credit  because 
certain  types  of  credit-related  insurance 
are  not  available  due  to  the  applicant's 
age.  The  coverage  of  this  provision  is 
being  broadened  to  include  "other 
credit-related  insurance"  as  well  as  the 
specific  types  (credit  life,  health,  etc.) 
already  listed.  The  Board  requests 
comment  on  the  effect  of  this  change,  if 
any.  The  other  provisions  in  existing 
paragraph  (e)  regarding  differentiation 
in  rates  and  the  like  are  being  deleted; 
comparable  material  appears  in  the 
proposed  staff  commentary. 

•  Section  202.8    Special  Purpose  Credit 
Programs. 

The  wording  of  this  section  is  edited 
in  various  places  for  clarity,  without 
substantive  change. 

Section  202.9    Notifications. 

The  Board  proposes  to  add  a  new 
paragraph  (c)  to  provide  a  streamlined 
procedure  for  dealing  with  incomplete 
applications.  Other  proposed  revisions 
to  this  section  are  strictly  structural  or 
editorial,  without  substantive  change. 

In  the  June  1983  Federal  Register 
notice  concerning  the  review  of 
Regulation  B.  the  Board  solicited 
comment  regarding  incomplete  and 
withdrawn  applications.  Some  of  the 
commenters  criticized  what  they 
believed  to  be  a  double  notice  burden  in 
the  case  of  incomplete  applications: 


notifying  an  applicant  that  the 
application  is  incomplete,  and  later 
notifying  the  applicant  that  credit  has 
been  denied  because  the  application 
remains  incomplete. 

In  response  to  these  comments,  the 
Board  proposes  to  streamline 
procedures  for  dealing  with  incomplete 
applications.  Paragraph  (c)  provides  that 
if  a  creditor  receives  an  application  that 
is  incomplete  regarding  matters  that  the 
applicant  can  complete,  the  creditor 
shall  either  notify  the  applicant  of  its 
decision  within  30  days,  in  accordance 
with  section  202.9(a).  or  notify  the 
applicant  within  that  time  that 
additional  information  is  needed.  The 
latter  notification  would  specify  the 
information  needed,  designate  a  time 
period  for  the  applicant  to  submit  the 
information,  and  inform  the  applicant 
that  unless  the  information  is  provided 
there  can  be  no  further  consideration  of 
the  application.  If  the  applicant  failed  to 
respond  within  the  designed  time  period, 
the  creditor  would  have  no  obligation  to 
provide  further  notification  of  any  kind. 
If  the  applicant  provided  the  requested 
information  in  a  timely  manner,  the 
creditor  would  then  take  action  on  the 
application  and  g)\e  appropriate  notice 
in  accordance  with  section  202.9  (a)  and 
(b).  Paragraph  (a)(l)(ii),  dealing  with  the 
denial  of  an  incomplete  application,  is 
being  revised  to  include  conforming 
language.  Forms  C-9  and  C-10  in 
Appendix  C  are  sample  forms  for  notice 
of  incompleteness  under  paragraph  (c). 

In  response  to  public  comment,  the 
Board  proposes  to  make  changes  to 
section  202.9  with  respect  to  use  of  the 
term  "adverse  action."  The  words 
"denying"  or  "denial"  of  credit  are  being 
substituted  for  the  words  "adverse 
action."  The  Board  believes  that  use  of 
the  term  "adverse  action"  raises 
unnecessarily  negative  connotations, 
and  has  also  led  creditors  to  believe  that 
they  must  use  that  term  in 
communicating  with  applicants  who 
have  been  denied  credit.  The  Board 
believes  that  the  provisions  of 
paragraphs  (a)  and  (b)  remain 
sufficiently  clear  as  to  the  creditor's 
obligation  to  notify  an  application  when, 
in  instances  other  than  the  denial  of  an 
application,  the  creditor  takes  action 
that  warrants  the  sending  of  a  notice 
under  paragraph  (b). 

Other  changes  to  this  section  are 
primarily  editorial.  The  Board  proposes 
to  delete  material  that  appears  in 
existing  paragraph  (a)(l)(i),  permitting 
notification  of  approval  to  be  either 
express  or  implied:  material  in  existing 
paragraph  (b)(1),  allowing  the  model 
ECOA  notice  to  include  references  to 
similar  state  law  and  a  state 
enforcement  agency:  existing  paragraph 


(b)(3).  permitting  inclusion  of  other 
required  disclosures  or  other 
information  generally:  and  exir'ng 
paragraph  (f).  which  provides  a 
presumption  of  delivery.  Comparable 
material  appears  in  the  proposed  staff 
commentary.  In  existing  paragraph 
(b|(2),  the  model  notice  of  reasons  for 
adverse  action  is  being  deleted.  It  is 
't)(Mng  replaced  by  a  number  of  model 
notices  in  a  new  Appendix  C.  as 
discussed  below. 

Existing  paragraph  (d)  pro\ides  a 
special  rule  on  withdrawn  applications 
that  the  Board  believes  is  not  needed:  it 
is  being  deleted.  There  has  also  been 
some  restructuring  of  the  section. 
Existing  paragraphs  (c),  (a)(3).  (a)(4).    ■ 
and  (e)  are  renumbered  (d)  through  (g). 
respectively.  That  portion  of  existing 
parag'-aph  (a)|4]  dealing  with  habihty 
for  acts  of  third  parties  is  being  deleted; 
comparable  material  appears  in  the 
proposed  staff  commentary'. 

Section  202. 10    Furnishing  of  Credit 
Information 

This  section  is  being  totally  rewritten 
and  restructured  for  clarity  and  to  delete 
obsolete  material,  but  there  is  no 
substantive  change  from  the  existing 
rules.  Footnote  11  to  existing  paragraph 
(a)(1)  and  footnote  12  to  existing 
paragraph  (a)(3)  a.'-e  being  deleted; 
comparable  material  appears  in  the 
proposed  staff  commentary.  Material  in 
existing  paragraph  (c),  dealing  with  the 
effect  of  signatures  on  liability  and  on 
the  nam,cs  in  which  an  account  is 
maintained,  is  being  deleted,  with 
comparable  material  appearing  in  the 
proposed  staff  commentary. 

Section  202. 1 1     Relation  to  State  law 

Existing  footnote  16  is  being  deleted 
as  unnecessary. 

Section  202. 12    Record  Retention 

The  Board  proposed  to  make  minor 
revisions  to  this  section,  as  discussed 
below. 

Paragraph  (a)  permits  the  retention  in 
files,  under  certain  circumstances,  of 
information  that  is  generally  prohibited. 
Existing  paragraph  (a)(2)  applies  this 
permission  to  information  obtained  from 
credit  bureaus,  and  existing  paragraph 
(a)(3)  to  information  obtained  from 
credit  bureaus,  and  existing  paragraph 
(a)(3)  to  information  obtained  from  an 
applicant  or  others  without  the  specific 
request  of  the  creditor  These  two 
paragraphs  are  being  merged  into  a 
single  paragraph  (a)(2).  so  that  the  rule 
of  "without  specific  request"  will  also 
apply  to  information  from  credit 
bureaus.  There  appears  to  be  no 
justification  forgiving  special 
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protection,  as  the  current  rule  seems  to 
do,  if  prohibited  information  is  obtdined 
from  a  credit  bureau  at  the  specific 
request  of  the  creditor.  There  would  be 
no  violation  under  the  proposed 
revision,  however,  if  a  creditor 
requested  a  credit  report  which 
happened  to  contain  prohibited 
information.  The  words  "at  any  time" 
are  being  deleted  as  unnecessary. 
E.xisting  footnote  17  to  paragraph  (a)  is 
being  deleted  as  obsolete. 

Paragraph  (b)(1)  requires  retention  of 
records  for  25  months  after  a  creditor 
notifies  an  applicant  of  action  taken  on 
an  application.  The  proposal  revises  this 
provision  to  require  the  same  record 
retention  after  a  notification  of 
incompleteness  because,  as  discussed 
under  section  202.9  above,  a  notification 
of  incompleteness  under  section  202.9(c) 
may  substitute  for  notification  of  action 
taken  in  certain  instances.  In  addition, 
existing  footnote  18  to  paragraph  (b)(1) 
is  being  deleted:  comparable  material 
appears  in  the  proposed  staff 
commentary. 

A  reference  to  the  United  States 
Attorney  General  is  being  added  to 
paragraph  (b)(3),  to  require  retention  of 
records  until  final  disposition  of  an 
enforcement  proceeding  or  investigation 
conducted  by  the  Attorney  General. 

Under  existing  paragraph  (b)(4). 
record  retention  is  required  in  situations 
where,  because  the  application  is 
"shopped"  among  multiple  creditors  and 
another  creditor  has  granted  credit,  a 
creditor  does  not  have  to  notify  the 
applicant  of  action  taken.  As  revised, 
the  record  retention  provision  is 
somewhat  broader.  It  applies  whenever 
a  creditor  receives  an  application  but  is 
not  required  to  comply  with  notification 
requirements,  e.g..  when  an  applicant 
submits  an  application  for  credit  but 
then  withdraws  it  prior  to  notification  of 
the  creditor's  decision.  This  change 
would  ensure  more  complete  records  of 
applications  in  order  to  better  allow 
regulator^'  agencies  to  assess  creditors' 
compliance. 

Section  202. 13    /n  format  ion  for 
Monitoring  Purposes 

The  Board  proposes  to  revise  this 
section  in  several  respects.  In  general, 
the  revisions  relate  to  types  of  loans 
covered  and  to  the  method  of  collecting 
data  on  the  applicant's  sex  and  race/ 
national  origin. 

Section  202.13  currently  requires  a 
creditor  that  takes  a  written  application 
for  a  loan  to  purchase  residential  real 
property,  with  a  lien  on  that  property  as 
security,  to  ask  the  applicant  to  note 
certain  personal  characteristics;  race/ 
national  origin,  sex,  marital  status,  and 
age.  Applicants  themselves  may  provide 


the  requested  information  if  they 
choose:  however,  they  are  not  required 
to  do  so.  The  data  are  requested  to 
assist  the  enforcement  agencies  in 
determining  if  a  creditor  is  approving  or 
denying  credit  in  a  prohibited  manner. 
The  regulation  permits  other 
enforcement  agencies  to  adopt  more 
extensive  data  collection  programs:  the 
Federal  Deposit  Insurance  Corporation 
(FDIC).  the  Federal  Home  Loan  Bank 
Board  (FHLBB),  and  the  Office  of  the 
Comptroller  of  the  Currency  (OCC)  have 
done  so. 

The  Board's  Consumer  Advisory 
Council  issued  a  report  in  July  1983  on 
the  Federal  Reserve's  implementation  of 
its  responsibilities  under  the  Community 
Reinvestment  Act  (CRA).  The  Council 
recommended  a  number  of 
enhancements  to  the  Board's  efforts  in 
carrying  out  the  mandate  of  CRA  and 
the  antidiscrimination  goals  embraced 
by  the  ECOA  and  the  Fair  Housing  Act. 
One  recommendation  was  that  the 
Board  seek  out  and  use  improved 
methods  for  collecting  and  analyzing 
data  on  personal  characteristics  of 
applicants,  so  that  examiners  would  be 
better  able  to  detect  prohibited 


discrimination.  The  Council  also 
suggested  that  the  Board  consider 
requiring  creditors  to  use  written 
applications  to  collect  the  data  on 
applicants'  personal  characteristics. 

When  it  considered  the  Council's 
recommendations,  the  Board  also 
considered  public  comment  it  had 
received  regarding  the  problems  of  bank 
holding  companies  whose  subsidiary 
banks  are  subject  to  the  jurisdiction  of 
different  financial  regulators.  Depending 
on  which  federal  agency  supervises  the 
particular  banks,  there  are  different  data 
collection  rules.  (The  attached  table 
briefly  outlines  the  types  of  credit 
currently  covered  by  the  various  agency 
rules  and  also  describes  coverage  under 
the  proposed  rule,  with  emphasis 
added.) 

Believing  that  a  single  rule  applicable 
to  all  institutions  would  both  reduce 
compliance  burdens  and  enable  the 
agencies  to  collect  the  data  necessary  to 
monitor  compliance  with  the  ECOA  and 
the  Fair  Housing  Act.  the  Board  wrote  to 
the  other  financial  supervisory  agencies 
and  invited  their  participation  in 
developing  uniform  requirements  on 
data  collection. 


Coiaparison  of  Present  and  Proposed  Coverage  by  Type  of  Loan 

OCC  Special  Rule  (national  banks) •  Any  loan  for  the  purpose  of  purchasing,  construclionpornio- 

nent  financing,  or  refinancing  of  a  house  to  be  occupied  as  a 
principal  residence  and  which  will  secure  the  loan. 
FDiC  Special  Rule  (stale-chartered  non-     •  Any  loan  for  the  purpose  of  purchasing,  constructing,  refi- 
tnember  banks).  nancing,  improving,  or  maintaining  a  dwelling  to  be  occupiod 

as  a   principal   residence  and   which   will   secure'  the  loan. 

FHUB  Special  Rule  |S4Ls| •  Any  loan  related  to  a  dwelling. 

Present  Reg.  B  (member  banks  and  all     •  Any  written  application  for  consumer  credit  for  the  purpose 
other  creditors).  of  purchasing  residential  real  property  (including  construc- 

tion-permanent financing)  where  the  loan  will  be  secured  by 
the  property. 


Proposed  Rule .. 


...  •  Any  application  for  credit  primarily  for  the  purchase  (includ- 
ing construction-permanent  financing),  refinancing,  repair,  or 
improvement  of  a  dwelling  occupied,  or  to  be  occupied,  by 
the  borrower  as  a  principal  residence,  where  the  extension  of 
credit  will  t>e  secured  by  the  dwelling. 


Staff  membeis  of  the  FDIC,  the 
FHLBB,  the  OCC,  the  Board,  and  the 
National  Credit  Union  Administration 
(NCUA)  have  met  to  review  their 
existing  regulations  and  to  consider  a 
uniform  approach.  The  Board  proposal 
being  published  for  public  comment 
i'ncorporates  many  of  the  observations 
made  by  this  interagency  staff  group, 
though  none  of  the  other  agencies  has 
formally  endorsed  the  proposal.  The 
proposal  would  decrease  the  compliance 
burden  for  some  creditors  but  increase 
the  burden  for  others. 

Types  of  Covered  Transaction 

The  Board  proposes  to  modify  section 
202.13,  which  currently  covers  only 
applications  for  residential  purchase 


money  loans,  to  also  cover  refinancing, 
repair,  or  improvement  of  a  dwelling 
that  is  or  will  be  occupied  by  the 
borrower  as  a  principal  residence,  when 
tjio  credit  will  be  secured  by  the 
dwelling.  The  proposal  would  increase 
the  types  of  credit  covered  for  state 
member  banks,  credit  unions,  mortgage 
bankers,  and  certain  other  lenders. 

The  focus  of  the  proposal  on  credit 
related  to  dwelling  reflects  the 
longstanding  national  concern  about 
discrimination  in  housing-related  credit. 
The  proposal  would  cover  most  of  the 
areas  of  credit  that  are  subject  to  the 
Fair  Housing  Act,  representing  a 
significant  portion  of  the  housing  related 
credit  extended  in  the  country.  Limiting 
the  proposal  to  credit  related  to 
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dwellings  makes  it  less  likely  to  impose 
a  substantial  burden  on  creditors.  If  it 
were  expanded  to  cover  types  of  credit 
other  than  dwellings,  as  some  persons 
have  suggested,  the  economic  burden  of 
redesigning  and  purchasing  new  form* 
would  be  severely  increased 

Coverage  of  secured  home 
improvement  loans  is  included  because 
they  appear  to  be  an  important  element 
throughout  the  country  in  revitalizing 
many  older  neighborhoods.  Home 
improvement  lending  is  considered 
essential  to  helping  meet  the  housing 
needs  of  many  people  in  today's  housing 
market. 

Mobile  home  loans  also  would  be 
covered.  In  the  U.S.  Department  of 
Commerce's  1981  Annual  Housing 
Survey,  mobile  homes  accounted  for  4.7 
percent  of  the  total  number  of  homes  in 
the  United  States,  yet  they  accounted  for 
10.3  percent  of  all  owner-occupied 
homes  where  the  annual  household 
income  was  less  than  $12,500.  A 
significant  portion  of  the  lower-priced 
housing  market  consists  of  mobile 
homes  purchased  to  be  placed  on  lots 
that  are  owned  or  rented  by  the 
purchasers.  Regulation  B  presently 
excludes  dewUings  from  coverage  if 
they  are  not  considered  real  property 
under  state  law.  To  exclude  these 
dwellings  from  coverage  merely  because 
they  are  not  defmed  by  some  state  laws 
as  real  property  (since  they  are  not 
permanently  attached  to  the  ground) 
appears  to  be  unwarranted. 

Rule  for  Obtaining  of  Data 

The  creditor  would  be  required,  under 
the  Board's  proposal,  to  request  the 
race/national  origin,  sex,  marital  status, 
and  age  of  the  applicant,  as  in  the 
existing  regulation.  Unlike  the  present 
rule,  however,  if  the  applicant  did  not 
voluntarily  provide  the  requested 
information,  the  creditor  would  have  to 
note  the  sex  and  race/national  origin  of 
the  applicant  on  the  basis  of  visual 
observation  or  surname.  This  is  the  rule 
currently  used  by  the  FDIC,  the  FHLBB. 
and  the  OCC.  Thus,  the  proposal  would 
represent  a  change  for  state  member 
banks,  credit  unions,  and  mortgage 
bankers,  all  of  which  are  currently 
collecting  the  information  only  on  a 
voluntary  basis.  Requiring  that  creditors 
note  the  race/national  origin  and  sex  of 
applicants  who  choose  not  to  dd^o 
would  provide  better  data  by  which  to 
determine  a  creditor's  compliance  with 
the  ECOA  and  the  Fair  Housing  Act. 
The  requirement  would  also  serve  to 
remind  creditors  that  these  factors  may 
not  enter  into  determinations  of 
creditworthiness. 


Written  Applications 

The  Board  also  proposes  to  formalize 
the  taking  of  written  applications  for  the 
types  of  credit  covered  by  section 
202.13.  (This  requirement  for  written 
applications  appears  in  revised  section 
202.5(e)).  A  creditor  may  satisfy  the 
requirement  by  writing  down  the 
information  that  it  normally  considers  in 
making  a  credit  decision.)  Enforcement 
of  civil  rights  would  be  enhanced 
because  enforcement  agencies  could 
make  more  informed  determinations 
about  a  creditor's  compliance  with  the 
ECOA  and  the  Fair  Housing  Act  if 
application  files  contained  better 
documentation.  Written  credit 
applications  and  other  supporting 
information  that  creditors  generally  use. 
such  as  appraisals  and  credit  histories, 
would  also  assist  in  determining  why  a 
particular  course  of  action  was  taken  on 
an  application. 

Requiring  written  applications  for 
such  loans  does  not  appear  to  impose 
any  significant  additional  burden  on 
creditors,  since  virtually  all  creditors 
already  take  written  applications  for 
these  types  of  credit.  Most  banks  and 
thrift  institutions  already  are  required  to 
take  written  applications  or  to  maintain 
equivalent  records  for  most  loans 
covered  by  the  data  collection 
provisions,  under  rules  established  by 
the  FDIC,  OCC.  FHLBB,  and  NCUA.  In 
addition,  most  mortgage  bankers  use 
standardized  loan  documents,  including 
credit  application  forms,  because  of  the 
growth  of  the  secondary  market  for 
dwelling-related  loans.FHLMC/FN.VlA 
forms  are  readily  available  that  would 
meet  the  proposed  requirements  on  data 
collection. 

Substitute  Monitoring  Programs 

Existing  section  202.13(d)  authorizes 
other  enforcement  agencies  to  adopt 
substitute  monitoring  programs.  If  the 
proposed  rule  were  implemented,  the 
vast  majority  of  the  t\pes  of  credit 
presently  covered  by  other  financial 
r(!guiatory  agencies'  special  rules  on 
collection  of  monitoring  data  would  also 
be  covered  by  Regulation  B.  To  the 
extent  that  these  agencies  continue  to 
engage  in  substitute  monitoring,  there 
would  be  greater  but  not  total 
uniformity.  The  Board  requests  specific 
commejit  on  whether  paragraph  (d) 
should  be  deleted. 

Section  202.14    Enforcement,  Penalties, 
und  Liabilities. 

This  is  a  proposed  new  section, 
consisting  of  material  from  current 
section  202.1  (b)  and  (c).  The  material 
has  been  edited  for  purposes  of 
simplification,  but  there  is  no 


substantive  change.  Paragraph  (aj 
reflects  the  transfer  of  the  enforcemeni 
functions  of  the  Civil  Aeronautics  Board 
to  the  Secretary  of  Transportation  (49 
FP  50994,  December  31,  1984). 

Appendix  A — Federal  Enforcement 
.'\gencie.t 

Appendix  A.  which  lists  the  federal 
enforcement  agencies,  is  not  being 
republished  at  this  time  Changes  will  be 
made,  when  the  Board  publishes  revised 
Regulation  B  in  final  form,  to  reflect  the 
substitution  of  the  Secretary  of 
Transportation  for  the  Civil  Aeronautics 
Board. 

Appendix  B — .Model  Application  Forms 

The  introductory  material  to 
Appendix  B  incorporates  material  from 
existing  section  202.5(e),  so  that  all 
directions  for  the  proper  use  of  the 
model  forms  will  appear  in  one  place 
The  existing  portion  of  the  introductor\ 
material  that  permit.s  creditors  to  add 
three  specific  items  to  the  model  forms 
is  deleted,  because  creditors  may  add 
any  item  not  prohibited  by  section  202.5 
(not  merely  these  three).  The  discussion 
of  the  FHLMC  65'  FNMA  1003  form  is 
deleted:  comparable  mdteriul  appears  in 
the  staff  commentary.  The  Board  is  also 
publishing  a  sample  disclosure  and 
information  request  that  would  comply 
with  revised  section  202  13  If  the 
proposal  regarding  monitoring  data 
discussed  above  is  ultimately  adopted, 
this  disclosure  and  request  form  would 
become  part  of  the  model  application 
form  for  dwelling-related  loans.  The 
model  application  forms  themselves  are 
not  being  republished  at  this  lime 
because  no  other  change  is  proposed. 
Comment  is  requested,  however,  on 
what  changes  (if  any)  may  be  necessry 
or  appropriate  in  any  of  the  model 
forms. 


.Appendix  C- 
Forms 


-Sample  Notification 


In  the  )une  1983  Federal  Register 

notice,  the  Board  lequesli'd  i  urr.nient 
concerning  the  sample  adverse  action 
notice,  including  what  changes  should 
be  made  to  the  notice  and  whether  more 
than  one  form  should  be  provided. 
Based  on  the  comments,  the  Board 
proposes  to  replace  the  single  existing 
sample  notice,  which  appears  at  section 
202.9(b).  with  a  number  of  sample 
notices.  This  proposed  new  appendix  to 
the  regulation  contains  ten  sumple 
notificailon  forms.  Forms  C-1  through 
C— 4  are  sample  statements  of  reasons 
for  credit  denial  or  other  adverse  action. 
Forms  C-5  and  C-6  combine  the 
statement  of  reaons  with  notice  ol  a 
counlerofler.  Form  C-7  is  a  sample 
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notice  for  use  with  a  credit  scoring 
system;  form  C-Q  is  a  disclosure  of  the 
right  to  request  a  statement  of  reasons, 
as  provided  for  in  section  202.9(a)(2)(ii). 
Forms  C-9  and  C-10  are  requests  for 
additional  information,  as  provided  for 
in  proposed  section  202.9(c). 

As  presented  below,  only  forms  C-4, 
C-6,  and  C-7  include  the  notice  of  rights 
under  ECOA  required  by  section 
202.9(b)(1).  In  all  of  the  other  forms,  the 
creditor  would  add  it  as  indicated  by  the 
notation.  Forms  C-Q  and  C-10,  the 
sample  notices  requesting  additional 
information,  do  not  require  the  ECOA 
notice  because  those  forms  do  not  relate 
to  a  credit  denial. 

Forms  C-5  and  C-6  as  presented  do 
not  include  the  Fair  Credit  Reporting  Act 
notice;  it  would  need  to  be  added  if 
applicable. 

As  stated  in  the  introductory  material 
to  proposed  Appendix  C,  the  sample 
forms  are  illustrative.  In  developing  its 
own  forms,  a  creditor  would  of  course 
have  to  list  the  factors  on  which  it  based 
a  credit  denial. 

Although  ten  samples  forms  are  being 
published  for  comment,  it  may  be  that 
fewer  than  ten  forms  are  needed.  The 
Board  requests  comment  on  which  of  the 
proposed  forms  would  be  most  useful  to 
creditors  and  most  informative  to 
consumers. 

The  sample  notices  would  be  entirely 
optional  for  creditors,  as  is  true  of  the 
existing  notice.  Accordingly,  if  any  or  all 
of  the  proposed  forms  are  ultimately 
adopted  in  place  of  the  existing  sample 
form,  creditors  may  continue  ot  use  the 
existing  sample  form  (or  any  other 
notice  form),  provided  that  it  sets  forth 
accurately  the  factors  the  creditor 
considers  and  is  completed  properly. 

Appendix  D — Issuance  of  Staff 
Interpretations 

This  proposed  new  appendix  would 
replace  section  202.1(d)  of  the  existing 
regulation,  which  deals  with  requests  for 
and  issuance  of  staff  interpretations  of 
Regulation  B.  Because  of  changes  in  the 
procedures  for  staff  interpretations 
(particularly  the  introduction  of  the 
official  staff  commentary  as  the  vehicle 
for  such  interpretations),  this  appendix 
differs  from  existing  sections  202.1(d);  it 
is  modeled  primarily  on  Appendix  C  to 
Regulation  Z,  which  deals  with  staff 
interpretations  under  that  regulation. 

Appendix  E — State  Exemptions 

Proposed  Appendix  E  would  replace 
Supplement  I  to  the  existing  regulation, 
which  sets  forth  procedures  relating  to 
exemptions  on  the  basis  of  similar  state 
law.  The  revised  version  is  modeled  on 
Appendix  B  to  Regulation  Z,  which  also 
provides  state  exemption  procedures; 


consequently  it  is  shorter  and  simpler 
than  existing  Supplement  I,  but  the 
substance  is  largely  unchanged. 

(3)  Economic  impact  analysis — 
Introduction.  The  Board's  review 
suggests  that  (1)  the  definition  of 
applicant  be  expanded  to  cover 
guarantors  in  order  to  give  guarantors 
legal  standing  to  sue  when  they  believe 
a  violation  of  their  rights  has  occurred, 
(2)  the  effectiveness  of  compliance 
enforcement  can  be  enhanced  if 
creditors  are  required  to  take  written 
applications  for  housing-related  loans 
and  to  collect  certain  data  regarding 
personal  characteristics  of  these  loan 
applicants,  and  |3)  clarification  and 
modification  of  the  regulation  are 
needed  in  the  areas  of  incomplete  and 
withdrawn  applications. 

The  potential  benefits  and  costs  of  the 
proposed  revisions  to  Regulation  B  are 
discussed  in  this  initial  economic  impact 
analysis.  Two  appendices  are  attached. 
Appendix  A  contains  a  summary  of  a 
Board  study  of  economies  of  scale  in  the 
cost  of  complying  with  the  Truth  in 
Lending  Act  and  Equal  Credit 
Opportunity  Act  (ECOA).  Appendix  B 
contains  a  summary  of  a  Board  study  of 
consumer  perceptions  regarding  the 
benefits  of  ECOA  protections.  These 
studies  were  examined  for  their 
implications  regarding  the  Regulation  B 
review. 

Rederinition  of  "Applicant"  to  Include 
Guarantors.  i 

An  applicant  has  standing  to  sue 
under  Regulation  B  but  a  guarantor  does 
not.  The  proposed  rule  would  redefine 
"applicant"  in  section  202.2  to  include 
guarantors.  This  modification  of  the  rule 
would  allow  guarantors,  who  believe 
they  have  been  injured  by  an  ECOA 
violation,  to  bring  suit,  thereby 
enhancing  consumer  protections. 

The  new  provisions  may  increase 
creditor's  costs  by  increasing  their 
exposure  to  litigation.  Litigation  would 
increase  to  the  extent  guarantors  sue 
regarding  alleged  Regulation  B 
violations,  and  the  alleged  violations 
would  not  have  been  litigated  by 
applicants  themselves.  Initial  analysis 
by  the  Division  of  Consumer  and 
Community  Affairs  suggests  that  this 
situation  would  arise  infrequently. 
Applicants  would  normally  bring  suit  in 
their  own  right;  and  guarantors  (if  they 
had  standing  to  sue)  would  merely  join 
in  the  lawsuit.  (Guarantors  are  often  the 
spouse  or  business  associate  of  the 
applicant.)  If  it  becomes  a  matter  of 
course  in  legal  actions  involving 
defaulted  loans  that  both  the  applicant 
and  the  guarantor  claim  injury  from  the 
same  alleged  violation,  litigation 
expense  could  be  increased;  the 


increase  probably  would  be  small  since 
the  same  alleged  violation  is  involved. 

Written  Applications  and  Collection  of 
Monitoring  Data 

Provisions  in  section  202.5  of  the 
proposed  rule  will  for  the  first  time 
require  covered  creditors  to  take  written 
applications  for  certain  housing-related 
loans.'  In  addition,  creditors  would  be 
required  by  section  202.13  to  collect 
monitoring  data  on  the  race  and  oth<M- 
personal  characteristics  of  applicants 
for  these  housing-related  loans.^ 
Regulation  B  presently  requires  creditors 
to  request  information  from  applicants 
regarding  their  race,  sex,  age  and 
marital  status  only  on  written 
applications  for  a  home  purchase  loan  to 
be  secured  by  the  property.  The  current 
regulation  does  not  require  written 
applications  for  mortgage  loans,  nor 
does  it  require  loan  officers  to  note 
information  on  the  personal 
characteristics  (race/national  origin, 
sex)  of  loan  applicants  if  the  customer 
does  not  volunteer  such  information 
upon  request. 

The  proposed  rule  changes,  to  require 
written  applications  and  to  collect 
monitoring  data,  are  expected  to 
enhance  consumer  protection  through 
more  effective  enforcement.  They  would 
also  provide  greater  uniformity. 
Currently,  banks  and  savings  and  loans 
regulated  by  the  FDIC,  the  OCC,  and  the 
HILBB  are  required  by  rules  established 
by  these  agencies  to  take  written 
applications  and  to  collect  monitoring 
data  on  most  housing-related 
loans. ^Commercial  banks  regulated  by 
the  Federal  Reserve  System  (FRS)  are 
not  presently  required  to  take  written 
applications  nor  record  monitoring  data 
if  not  provided  voluntarily  by  the 
applicant.  Federally  chartered  credit 
unions  are  required  by  the  National 
Credit  Union  Administration  to  take 
written  applications  but  are  not  required 
to  collect  monitoring  data.  Mortgage 
bankers  arc  not  currently  required  to 
take  written  applications.  However, 
since  these  firms  generally  sell  loans 
they  originate  in  the  secondary  market, 
they  typically  use  standardized  written 


'  Section  202.5  provisions  would  require  wrillen 
upplications  Tor  credit  requests  covering  loans 
priinarily  for  the  purchase.  conBtruction/permanenl 
financinjj,  repair  or  improvement  of  a  dwelling 
occupied  or  to  be  occupied  by  the  borrower  as  n 
principal  residence.  Only  applications  where  the 
extension  of  credit  will  be  secured  by  the  dwelling 
are  covered  in  the  proposed  rule. 

'Data  to  be  collected  include  race/national 
origin,  sex.  martial  status  and  age  of  all  applicants. 

^Regulation  B  currently  allows  agencies  charged 
with  ECOA  enforcement  responsibilities  to 
establish  their  own  rules  regarding  the  collection  of 
monitoring  dalu. 
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application  forms  as  a  matter  of  course. 
Consequently,  the  proposed  rules  are 
unlikely  to  have  a  significant  impact  on 
these  firms. 

Current  ECOA  enforcement 
techniques  call  for  the  consumer 
compliance  examiners  to  use  all 
available  data  to  test  for  the  presence  or 
absence  of  discrimination  on  a 
prohibited  basis,  such  as  race,  sex, 
marital  status  or  national  origin.  The 
primary  data  for  examiners  are  creditor 
loan  files.  In  the  case  of  the  banks 
supervised  by  the  Federal  Reserve 
System,  the  absence  of  written 
applications  and  information  on 
personal  characteristics  of  loan 
applicants  in  many  cases  substantially 
reduces  the  examiners'  ability  to 
perform  tests  for  possible 
discrimination. '  Adoption  of  the 
proposed  rules  would  therefore  enhance 
consumer  potection  by  facilitating  more 
effective  enforcement. 

The  extent  to  which  the  proposed  rule 
would  enhance  consumer  protection  is 
uncertain.  For  example,  the  FDIC,  OCC 
and  FHLBB  have  cited  a  very  small 
number  of  creditors  for  discrimination 
on  the  basis  of  race  or  national  origin 
even  though  these  agencies  have  access 
to  written  applications  and  monitoring 
data.  The  inability  to  detect  ECOA 
violations  may  reflect  widespread 
creditor  compliance  with  ECOA 
provisions.  To  some  extent  the  low 
number  of  violations  may  indicate  that 
discrimination  is  effectively  deterred  by 
creditors'  knowledge  that  examiners 
have  access  to  written  applications  and 
monitoring  data.  Under  these 
circumstances,  the  number  of  cases  of 
actual  discrimination  detected  by 
examiners  would  likely  be  small.  To  the 
extent  the  deterrent  effect  is  important, 
adoption  of  the  proposed  rule  would 
enhance  consumer  protection. 

A  further  benefit  of  the  proposed  rule 
changes  would  be  greater  uniformity 
among  the  regulatory  agencies.  As  a 
consequence,  companies  subject  to 
monitoring  requirements  of  more  than 
one  regulatory  agency  would  benefit  to 
the  extent  they  would  be  able  to  use 
uniform  application  forms  and  employee 
training  procedures  for  all  banks  in  their 
company. 

Since  most  creditors  are  currently 
covered  by  rules  that  require  written 
housing-related  loan  applications  and 
the  collection  of  monitoring  data,  the 
proposed  rule  changes  are  unlikely  to 
impose  significant  costs  on  covered 
institutions.  The  creditors  most  likely  to 


be  affected  by  the  proposed  rule 
changes  are  banks  supervised  by  the 
Federal  Reserve  System  and  credit 
unions.  According  to  information 
available  to  the  Board,  most  state 
member  banks  currently  use  written 
applications  for  housing-related  loans.  It 
is  estimated  that  about  10  percent  of  the 
FRS  supervised  banks  do  not  take 
written  applications  on  such  loans:  most 
of  these  are  small  banks.  Mortgage  and 
home  improvement  loan  application 
forms  available  from  the  Federal  Home 
Loan  Mortgage  Corporation  or  from  the 
Federal  National  Mortgage  Association 
cost  about  20  cents  per  form.'  Using 
data  collected  pursuant  to  the  Home 
Mortgage  Disclosure  Act,  it  is  estimated 
that  state  member  banks  received  about 
80,000  mortgage  and  home  improvement 
loan  applications  in  1983.  Therefore,  the 
estimated  total  cost  of  forms  for  written 
applications  for  these  types  of  loans  for 
o// member  banks  is  approximately 
Si 6,000  a  year.  The  actual  cost  to  obtain 
forms  because  of  the  proposed  rule 
would  be  less  to  the  extent  member 
banks  already  take  written 
applications  * 

The  proposal  to  require  collection  of 
monitoring  data  also  imposes  costs  on 
creditors.  Costs  include  employee 
training  expenses  and  costs  to  modify 
existing  written  application  forms  if  the 
monitoring  data  is  to  be  included  on  the 
loan  application  form,  or  costs  to  print 
and  store  for  record  retention  a  separate 
form  with  the  required  monitoring  data. 

A  final  cost  associated  with  a 
requirement  to  collect  monitoring  data 
involves  the  loss  of  personal  privacy 
some  loan  applicants  may  feel  if 
creditors  note  their  personal 
characteristics  even  though  they  choose 
not  to  voluntarily  supply  such 
information.  Such  costs  are  difficult  to 
quantify.  However,  information 
available  to  the  Board  indicates  that  in 
1980  at  least  10  percent  of  the  applicants 
for  housing-related  loans  at  state 
member  banks  refused  to  voluntarily 
provide  monitoring  data  when  asked  to 
do  so.  Presumably,  these  individuals  are 
the  most  likely  to  be  offended  by  the 
proposed  rule  change. 

Incomplete  Applications 

The  current  rule  requires  that  adverse 
action  notification  be  given  when 


'  Survry  results  indicate  that  in  ^9H0  dl)oul  25 
percent  of  applications  for  housing-related  loans 
from  banks  examined  by  the  Federal  Reserve  did 
not  contain  monitonng  data. 


'  The  proposed  regulation  would  not  require 
creditors  to  use  these  specific  application  forms: 
however,  use  of  these  forms  would  satisfy  the 
requirement  to  use  written  application  forms. 

"  Available  evidence  indicates  that  many  small 
banks  do  not  currently  use  written  applications. 
Consequently,  the  proposed  rule  requiring  creditors 
to  take  wntten  applications  will  have  a 
disproportionate  (althoiigh  small |  effect  on  smaller 
creditors. 


reasonable  efforts  by  creditors  to  obtain 
missing  information  regarding  an 
application  fail  to  elicit  a  response  from 
the  applicant.  Under  the  proposal, 
creditors  would  not  be  required  to 
provide  adverse  action  notification  if  the 
applicant  does  not  supply  the 
information  needed  to  complete  the 
application  within  a  reasonable  period. 
As  a  consequence,  creditors  would  need 
to  provide  one  less  notice  in  these 
Circumstances,  reduced  since  applicants 
who  do  not  respond  in  a  reasonable 
time  period  to  a  creditor's  request  for 
additional  information  probably  are  no 
longer  interested  in  the  loan  from  that 
creditor,  or  expect  to  be  denied  credit 
based  on  the  lender's  evaluation  of  that 
additional  information. 

Record  Retention  of  Withdrawn 
Applications 

Under  the  current  rule,  there  are  no 
record  retention  requirements  with 
respect  to  applications  expressly 
withdrawn  by  the  applicant.  As  a  result, 
consumer  compliance  examiners  are 
unable  to  determine  whether  some 
creditors  are  misclassifying  denied 
applications  as  withdrawn.  The  absence 
of  records  on  withdrawn  applications 
hampers  an  examiner's  investigation  of 
an  unusally  low  application  denial  rate 
which  the  creditor  claims  reflects  a  high 
rate  of  withdrawn  applications. 
Therefore,  the  proposal  to  require  record 
retention  of  applications  withdrawn  by 
the  applicant  may  increase  the 
effectiveness  of  enforcement. 

If  the  proposal  were  adopted,  most 
creditors  would  incur  costs  to  expand 
record  storage  space  for  applications 
expressly  withdrawn  by  the  applicant 
The  cost  per  record  of  additional  storage 
space  will  vary  among  creditors 
depending  on  record  storage  technology 
(mechanical  versus  electronic)  and 
current  storage  capacit\'  utilization.  If 
examiners  are  correct  m  their  belief  that 
in  general  there  are  few  nonbusiness 
applications  expressly  withdrawn  by 
applicants  relative  to  denials,  then 
compliance  costs  of  the  proposal  would 
be  small  for  most  creditors.  Business 
applications  expressly  withdrawn 
would  not  have  to  be  retained  under  the 
proposal  because  of  the  business  credit 
provisions  in  section  202.3. 

Small  Entities 

Recent  research  on  compliance  costs 
for  consumer  protection  regulations 
suggests  that  the  smallest  commercial 
banks  have  incurred  the  greatest 
compliance  costs  per  account  (see 
appendix  A).  Similarly,  the  potential 
compliance  costs  associated  with  some 
of  the  proposed  revisions  to  the. 
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regulation  would  tend  to  fall 
disproportionately  on  the  smallest 
banks.  In  particular,  the  proposed 
requirement  that  creditors  take  written 
applications  for  dwelling-related  credit 
would  create  additional  costs  for 
creditors  who  currently  do  not  do  so. 
According  to  the  Boards  consumer 
compliance  examiners,  about  10  percent 
of  the  FRS  supervised- banks  would  need 
to  start  using  written  application 
procedures,  and  most  of  these  banks  are 
relatively  small.  Although  this  proposal 
rule  will  have  a  somewhat  harsher  effect 
on  small  banks,  the  marginal  costs  of 
this  new  requirement  are  not  likely  to  be 
large  for  any  creditor. 

Overall,  the  proposed  revisions  to 
Regulation  B  are  unlikely  to  have  a 
significant  impact  on  small  creditors' 
compliance  costs. 

A  Summary  of  an  FRB  Study  of 
Economies  of  Scale  in  the  Cost  of 
Complying  With  the  TIL'X  and  ECOA 
(Appendix  A) 

This  appendix  summarizes  the 
implications  for  the  Regulation  B  review 
of  a  recent  study  of  economies  of  scale 
in  the  cost  of  complying  with  the  Truth 
in  Lending  and  Equal  Credit  Opportunity 
law.' 

The  data  for  the  study  are  from  a  1981 
survey  of  financial  institutions 
conducted  by  the  Federal  Reserve  Board 
to  determine  compliance  costs 
associated  with  selected  consumer 
protection  laws.  Compliance  costs  in  the 
survey  are  reported  for  eight  functional 
areas  of  banks'  operations:  (1) 
Administration:  (2)  labor:  (3)  training  of 
officers  and  nonofficers:  (4)  legal 
services:  (5)  printing  or  notices:  (fi) 
postage:  (7)  premises,  furniture,  supplies. 
and  equipment:  and  (8)  other  costs.' 
Compliance  costs  were  not  estimated  for 
the  specific  Regulation  B  provisions 
under  review.  Nonetheless,  by 
considering  the  impact  of  specific 
provisions  on  activities  in  these 
functional  areas,  some  general 
conclusions  on  the  effect  of  the 
Repulatior,  B  proposals  can  be  obtained. 

The  s!u:l;.  examines  econom.ies  of 
scale  in  compliance  costs  for 
Regulations  Z  and  B  combined.  Only 
about  one-third  of  the  respondents 
reported  compliance  costs  for 
Regulations  Z  and  B  separately. 


'G.  F.lhehausen  and  R.  Kartz.  "Economies  of 
Scale  in  the  CosI  of  Complying  with  the  Truth  in 
landing  and  Equal  Credit  Opportunity  Ijiws." 
W'orkinj!  Paper,  Board  of  Governors  of  the  Federal 
Reserve  System,  .March  1984. 

'The  survey  do»!s  not  attempt  to  measu.-e 
opportunity  costs  such  as  changes  on  loan  losses 
due  to  information  restrictions  in  credit  evaluations 
or  signature  restrictions  that  affect  contractual 
liability  or  availability  of  collateral. 


Consequently,  the  number  of  cases  was 
too  small  to  permit  statistical  analysis  of 
each  regulation  separately.  The  major 
finding  of  the  study  is  that  there  are 
economies  of  scale  in  compliance  costs 
for  these  regulations  for  commercial 
banks  at  levels  of  output  up  to  375.000 
consumer  credit  accounts,  beyond  which 
there  are  small  diseconomies  of  scale. 
At  the  lowest  output  levels,  there  are 
large  unexploited  scale  economies.  This 
suggests  that  the  regulations  impose  a 
competitive  disadvantage  on  banks  with 
small  consumer  credit  portfolios.  The 
implication  for  the  Regulation  B  review 
is  that  there  is  a  need  to  evaluate 
changes  to  regulatory  requirements  in 
terms  of  the  relative  burden  on  creditors 
with  different  consumer  credit  portfolio 
size. 

The  survey  results  indicate  that  labor 
and  administration  expenses  account  for 
about  50  to  70  percent  of  total 
compliance  costs  at  all  levels  of  output 
and  that  compliance  costs  increase 
about  proportionately  with  wage  rates, 
suggesting  that  compliance  activities  for 
Regulations  Z  and  B  are  labor  intensive. 
However,  administrative  costs  account 
for  smaller  shares  of  compliance  costs  at 
moderate  and  higher  output  levels.  This 
result  suggests  that  scale  economies 
may  arise  from  a  more  efficient  use  of 
high  cost  administrative  personnel  al 
banks  with  larger  consumer  credit 
portfolios.  The  implication  for  the 
Regulation  B  review  is  that  the 
disproportionate  impact  of  the 
regulation  can  be  reduced  by  designing 
requirements  that  can  be  performed 
routinely  by  nonadministrative 
personnel  and  that  do  not  require  a  high 
level  of  supervision  or  monitoring. 

Respondents  to  the  survey  were  asked 
for  their  perception  of  the  most  costly 
regulatory  requirement  in  Regulation  B. 
They  reported  the  most  costly 
requirement  in  Regulation  B  to  be 
adverse  action  notification.  The 
implication  for  the  Regulation  B  review 
is  that  compliance  costs  might  be 
reduced  if  unnecessary  adverse  action 
notices  could  be  eliminated  or 
requirements  modified  to  allow  creditors 
to  provide  notices  at  lower  cost. 

A  Summary  of  FRB  Studies  of 
Consumer  Perceptions  of  Discrimination 
and  Effectiveness  of  the  ECOA 
(Appendix  B) 

Since  passage  of  the  ECOA.  a  number 
of  researchers  have  attempted  to 
examine  credit  market  conditions  before 
passage  of  the  antidiscrimination  law. 
Unfortunately,  their  efforts  have  been 
hampered  by  a  lack  of  adequate  data.* 


The  unavailability  of  adequate  data  for 
testing  for  the  existence  of 
discrimination  has  led  researchers  to 
use  survey  data  to  study  consumers' 
perceptions  of  discrimination. 
Perceptions  of  discriminatory  treatment 
cannot  be  regarded  as  proof  that 
discrimination  exists  or  does  not  exist, 
but  perceptions  may  reflect  consumers' 
experience  and  provide  some 
information  on  the  extent  of  any 
problems. 

In  1981-82,  the  Federal  Reserve  Board 
sponsored  survey  questions  to  llpd.^te 
and  expand  on  information  on 
perceptions  of  discrimination  from  the 
1977  Consumer  Credit  Survey.  First, 
respondents  were  asked  to  identify 
variables  that  they  thought  were 
important  to  creditors  in  d(!ciding  to 
grant  credit.  Applicants'  credit  and 
financial  characteristics  were  mentioned 
most  frequently  as  important  variables 
in  both  1981-82  and  1977.  while  personal 
characteristics  such  as  age,  race,  sex, 
and  marital  status  were  mentioned 
relatively  infrequently  (less  than  10 
percent  of  mentions).  Although 
respondents  belonging  to  ECOA- 
protected  groups  were  more  likely  than 
nonprotected  respondents  to  believe 
that  personal  characteristics  were 
important  to  creditors,  most  ECOA- 
protected  respondents  did  not  believe 
that  personal  characteristics  were  very 
important  to  creditors  in  deciding 
whether  to  grant  credit.  In  both  surveys, 
ECOA-protected  respondents  generally 
believed  that  credit  would  be  more 
difficult  to  obtain  than  other  groups  o£ 
consumers.  However,  ECOA-protected 
groups  were  less  likely  to  believe  credit 
would  be  difficult  to  obtain  in  1981  than 
in  1977. 

A  second  series  of  questions  asked 
respondents  about  credit  turndovvns  and 
limitations.  Responses  to  the  1981-82 
and  1977  surveys  are  virtually  identical. 
Only  a  few  respondents  reported  that 
personal  characteristics  were  given  as 
reasons  for  credit  turndowns  and 


»  The  following  slalislical  ttudies  provide 
infomuiition  on  discriminatiot  in  consumer  credit 


markets:  J.  .Marshall,  "Discrimination  in  Cunsumcr 
Credit."  in  A.A.  Heggestad  and  |.)  Mingo,  eds..  The 
Costs  and  Benefits  of  Public  Regulation  of 
Consumer  Financial  Services  (.Abl  Associates  \979). 
R.L.  Peterson.  "An  Investigation  of  Sex 
Discrimination  in  Commercial  Banks'  Direct 
Consumer  Lending."  Bell  Journal  of  Economics,  vol. 
12  (Autumn  1981).  pp.  547-561;  R  B.  Avery, 
'Discnmination  in  Consumer  Credit  Markets." 
Research  Papers  in  Banking  and  Financial 
Economics  (Board  of  Governors  of  the  Federal 
Reserve  System.  Division  of  Research  and 
Statistics.  Financial  Studies  Section,  1982);  and 
W.K.  Brandt  and  R.P.  Shay,  "Consumer  Perceptions 
of  Discriminatory  Treatment  and  Credit  Availability 
and  Access  to  Consumer  Credit  .Markets."  in 
Federal  Reserve  Bank  of  Boston.  The  Regulations  of 
Financial  Institutions.  Conference  Series  \o.  21. 
1979. 
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limitutions.  When  asked  directly 
whether  their  age.  race,  nalionaiily.  sex. 
or  marital  status  may  have  been  a 
factor,  over  three-fourths  of  the 
respondents  who  were  turned  down  or 
limited  indicated  that  they  did  not 
believe  that  these  characteristics  were 
factors  in  the  creditors'  decision. 

In  order  to  obtain  information  about 
possible  creditor  screening,  respondents 
to  the  1981-82  surveys  were  asked 
whether  they  thought  about  using  credit 
but  did  not  apply  because  they  expected 
that  they  might  be  turned  down.  About 
10  percent  of  respondents  reported  that 
they  thought  about  applying  for  credit. 
In  most  cases,  the  reasons  respondents 
thought  they  would  be  turned  down 
were  related  to  their  credit  history  or 
financial  characteristics.  Personal 
characteristics  were  seldom  involved.  In 
about  a  quarter  of  the  cases, 
respondents  indicated  that  the  creditor 
suggested  that  a  turndown  might  occur. 

Respondent  to  the  1981-«2  surveys 
were  also  asked  about  the  usefulness  of 
disclosure  of  reasons  for  adverse  action. 
Although  approximately  half  of  the 
respondents  who  had  been  turned  down 
or  limited  reported  that  they  had  thought 
a  turndown  or  limitation  might  happen, 
for  the  reasons  given,  nearly  three- 
fourths  of  those  who  had  been  turned 
down  or  limited  indicated  that 
knowledge  of  the  reasons  for  adverse 
action  had  been  useful  to  them. 
Respondents  indicated  that  the  reasons 
given  were  helpful  because  they  wanted 
to  know  why  they  were  turned  down 
and  to  understand  the  credit  granting 
process.  But  respondents  also  reported 
that  the  reasons  given  were  often  not 
specific  enough  or  did  not  tell  them 
anything  they  did  not  know  already. 

Respondents  were  also  asked  about 
the  usefulness  of  the  written  disclosure 
statt^ment.  Receipt  of  a  written 
statement  apparently  was  not  as 
important  to  consumers  as  knowledge  of 
reasons  for  adverse  action.  Respondents 
who  reported  that  they  did  not  receive  a 
written  statement  were  just  as  likely  as 
those  who  received  written  statements 
to  say  that  knowledge  of  reasons  for 
adverse  action  had  been  useful. 
However,  about  half  of  those  rereiv  ing  a 
written  statement  indicated  that  the 
written  statement  was  not  useful,  and  a 
third  reported  that  verbal  information 
was  just  as  good  as  a  written  statement. 

(4)  Discussion  of  proposed  official 
staff  commentary.  The  Board  is 
publishing  a  proposed  commentary  on 
the  regulation.  The  fmal  commentary 
will  be  issued  as  an  official  staff 
interpretation  providing  creditors  with 
protection  under  section  r06(e)  of  the 
Equal  Credit  Opportunity  Act.  Under 
that  section,  creditors  acting  in 


conformity  with  an  official  staff 
interpretation  are  protected  from 
liability  for  violations  arising  from  those 
actions. 

The  commentary  format  follows  that 
already  used  for  other  Board  regulations 
such  as  Regulation  Z  (Truth  in  Lending), 
and  Regulation  M  (Consumer  Leasing). 
The  commentary  w  ill  replace  all  existing 
staff  interpretations,  both  official  and 
unofficial,  and  official  Board 
interpretations,  that  have  been  issued  in 
response  to  individual  inquiries  or  fact 
situations.  Thus  the  commentary  will 
replace  six  existing  Board 
interpretations,  thirteen  official  staff 
interpretations,  and  fifteen  informal 
staff  letters.  The  commentary  will  be  the 
sole  vehicle  for  interpreting  the 
regulation. 

As  is  the  case  with  other  staff 
commentaries,  this  commentary  will 
give  more  general  guidance,  rather  than 
the  specific  guidance  given  in  letters.  It 
is  designed,  however,  to  assist  creditors 
in  applying  the  regulation  to  specific  fact 
situations.  P'urther,  the  commentary  uses 
material  of  general  application  to  be 
useful  to  the  widest  possible  audience. 

Following  the  format  used  in  the 
commentary  to  Regulation  Z.  each 
paragraph  in  the  commentary  is 
identified  by  the  relevant  section,  and  in 
some  cases  by  subsection,  of  the 
regulation.  For  example,  commentary  to 
§  202.4  is  labeled  4-1  while  commentary 
to  §  202.7  is  further  broken  down  and 
designated  according  to  the  particular 
subsection  addressed,  such  as 
comments  7(c)-l  and  7(dl(2)-l.  Unlike 
the  commentary  to  Regulation  Z.  the 
commentary  to  Regulation 

The  Board  has  previously  determined 
that  several  state  laws  are  not 
preempted  by  the  ECOA  and  Regulation 
B.  These  nonpreemption  determinations 
relate  to  laws  that  deal  with  the  age  of 
majority,  notices  to  unmarried  cosigners. 
and  Spanish  language  translations  of 
credit  documents.  Following  the  rule  in 
Regulation  Z.  the  Board  proposes  to 
include  in  the  commentary  only  those 
determinations  that  result  in  the 
preemption  of  a  state  law  or  regulation. 
Consequently,  the  nonpreemption 
determinations  are  being  omitted  from 
the  proposed  staff  commentary. 

Three  other  Board  interpretations — 
202.601.  202.801.  and  202.901— have  been 
integrated  into  the  proposed  staff 
commentary. 

Official  staff  interpretation  EC-0009 
has  been  incorporated  into  the  text  of 
section  202.3(d)  of  the  regulation,  which 
now  makes  clear  that  a  creditor  that 
denies  a  business  credit  application 
must  give  the  applicant  notice  of  that 
denial  within  a  reasonable  time. 


Certain  official  staff  interpretations 
have  been  omitted  for  various  reasons. 
Interpretation  EC-0001.  which 
addressed  the  requirements  for  sending 
credit  history  notices  by  June  1977,  is 
obsolete.  Interpretation  EC-0004  is  being 
omitted  because  the  subject  matter — the 
application  of  state  laws  governing 
graduated  rates,  maximum  loan  ceilings, 
and  rate  splitting — does  not  appear  to 
warrant  the  amount  of  detailed 
treatment  provided  in  that  letter. 

Others  have  been  omitted  because 
they  appear  to  have  limited 
applicability:  EC-0011.  which  concluded 
that  Regulation  B  generally  does  not 
apply  to  a  lending  operation  carried  on 
by  a  foreign  corporation  making  loans 
solely  outside  the  United  States;  and 
EC-OOlO,  which  dealt  with  the 
permissibility  of  inquiries  about  a 
potential  customer's  religion  by  a  seller 
of  religious  books. 

Interpretations  that  approved  certain 
creditor  forms— EC-0012  and  EC-0015— 
are  being  incorporated  into  the 
commentary  to  .■Appendix  B,  which  will 
become  the  vehicle  for  approving  credit 
application  forms  used  or  distributed  by 
federal  or  slate  agencies  or  federally 
chartered  operations.  EC-0013  related  to 
••I  form  no  longer  in  use,  and  is  omitted. 

The  answers  provided  in  the  other 
official  staff  interpretations  have  served 
as  the  basis  for  the  sections  of  the 
proposed  staff  commentary  to  which 
they  relate.  Materia!  from  some  of  the  15 
staff  opinion  letters  originally  published 
as  public  information  letters  also  has 
been  used. 

Comment  is  welcomed  on  the 
substance  of  the  material  contained  in 
the  proposed  commentary  and  on  any 
material  which  creditors  believe  should   , 
also  be  included.  Commenters  are 
encouraged  to  focus  on  material  of 
particular  interest  to  them,  and  need  not 
address  ever\  provision. 

List  of  Subjects  in  12  CFR  Part  202 

Banks.  Banking.  Ci\il  rights. 
Consumer  protection.  Credit.  Federal 
Reserve  System.  Marital  status 
discrimination.  Minority  groups. 
Penalties.  Religious  discrimination.  Sex 
discrimination.  Women. 

(5)  Rc<;ulatory  text.  Certain 
conventions  have  been  used  to  highlight 
the  proposed  revisions  (except  in 
sections  that  have  been  revised  in  their 
entirety).  New  language  is  shown  inside 
bold-faced  arrows,  while  language  that 
would  be  deleted  is  set  off  with 
brackets. 
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PART  202— (AMENDED] 

Pursuant  to  the  authority  granted 
under  section  703  of  the  EqujI  Credit 
Opportunity  Act  (15  U.S.C.  1691b).  the 
Board  proposes  to  amend  12  CP'R  Part 
202  as  follows: 

1.  12  CFR  Part  202  would  be  amended 
by  removing  the  word  "Part"  every 
place  it  appears  and  inserting  in  its 
place  the  word  "regulation";  by 
removing  the  word  "subsection"  every 
place  it  appears  and  inserting  in  its 
place  the  word  "paragraph";  and  by 
removing  footnotes  1.  2,  3,  5,  6.  and  8 
through  19  and  redesignating  footnotes  4 
and  7  as  footnotes  1  and  2.  respectively. 

2.  Section  202.1  would  be  revised  to 
reads  as  follows: 

► ;  202.1    Authority,  scope  and  purpose. 

(d)  Authority  and  scope.  This 
regulation  is  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  pursuant  to  Title  VII  (Equal 
Credit  Opportunity  Act)  of  the 
Consumer  Credit  Protertion  Act.  as 
amended  (15  U.S.C.  1601  et  seq.].  Except 
as  otherwise  provided  herein,  it  applies 
to  all  persons  who  are  creditors,  as 
defined  in  §  202.2(1).  Information- 
collertion  requirements  contained  in  this 
regulation  ha\e  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  O.MB  No,  7100- 
0192, 

(b)  Purpose  The  purpose  of  this 
regulation  is  to  require  creditors  to  make 
credit  equally  available  to  all 
creditworthy  customers  without  regard 
to  race,  color,  religion,  national  origin, 
sex.  marital  status,  or  age  (provided  the 
applicant  has  the  capacity  to  contract); 
the  fact  that  ail  or  part  of  the  applicant's 
income  derives  from  any  public 
assistance  program;  or  the  fact  that  the 
applicant  has  in  good  f.tith  exercised 
any  right  under  the  Consumer  Credit 
Protection  .Act.  The  regulation  prohibits 
certain  creditor  practices  that  would 
discriminate  on  (he  basis  of  one  of  these 
f.ictors.  The  regulation  also  requires 
creditors  to  notify  applicants  of  action 
taken  on  their  applications,  to  report 
credit  history  in  the  names  of  both 
spouses  on  an  account,  and  to  retain 
records  of  credit  applications.  To  assist 
enforcement  efforts,  the  regulation 
requires  creditors  to  collect  monitoring 
information  for  certain  loans  in  which 
the  creditor  takes  a  security  interest  in 
the  applicants  principal  dwelling.-^ 

3.  Section  202.2  would  be  amended  by 
revising  the  tii'e  and  paragraphs  (e),  (f). 
and  (pj;  removing  existing  paragraphs 
(aa),  (cc).  and  (dd):  and  redesignating 
paragraph  (bbj  as  para^^raph  (aa).  to 
read  as  follows: 


§  202.2     Definitions  [and  rules  of 
construciton].  j 

•  •  •  *  I 

(e)  Applicant  means  any  person  who 
requests  or  who  has  received  an 
extension  of  credit  from  a  creditor,  and 
includes  any  person  who  is  or  may 
[be]  ►become-^  contractually  liable 
regarding  an  extension  of  credit  [other 
than  a  guarantor,  surety,  endorser,  or 
similar  partyj.  ►The  term  includes 
guarantors,  sureties,  endorsers  and 
similar  parties.-^ 

(0  Application  means  an  oral  or 
written  request  for  an  extension  of 
credit  that  is  made  in  accordance  with 
procedures  established  by  a  creditor  for 
the  type  of  credit  requested.  The  term 
does  not  include  the  use  of  an  account 
or  line  of  credit  to  obtain  an  amount  of 
credit  that  does  not  exceed  a  previously 
established  credit  limitM  completed 
application  for  credit  means  an 
application  in  connection  with  which  a 
creditor  has  received  all  the  information 
that  the  creditor  regularly  obtains  and 
considers  in  evaluating  applications  for 
the  amount  and  type  of  credit  requested 
(including,  but  not  limited  to.  credit 
reports,  any  additional  information 
requested  from  the  applicant,  and  any 
approvals  or  reports  by  governmental 
agencies  or  other  persons  that  are 
necessary  to  guarantee,  insure,  or 
provide  security  for  the  credit  or 
collaterally.-^ [:  provided,  however, 
that  the  creditor  has  exercisedj  ►The 
creditor  shall  exercise'^  reasonable 
diligence  in  obtaining  such  information. 
[Where  an  application  is  incomplete 
respecting  matters  that  the  applicant 
can  complete,  a  creditor  shall  make  a 
reasonable  effort  to  notify  the  applicant 
of  the  incompleteness  and  shall  allow 
the  applicant  a  reasonable  opportunity 
to  complete  the  application. J 


(p)  Empirically  derived  ^and 
other-^credit  system^-s-^.  (1)  [The 
term  means  a]  ►A-^  credit  scorin<j 
system  ►is  any  system-^  that  evaluates 
an  applicant's  creditworthiness 
[primarily  by  allocating  points  (or  by 
using  a  comparable  basis  for  assigning 
weights)  to]  ►mechanically,  based 
on-^  key  attributes  describing  the 
applicant  and  other  aspects  of  the 
fransaction[.  In  such  a  system,  the 
points  (or  weights)  assigned  to  each 
attribute,  and  hence  the  entire  score: 

(i)  Are  derived  from  an  empirical 
comparison  of  sample  groups  or  the 
population  of  creditworthy  and  non- 
creditworthy  applicants  of  a  creditor 
who  applied  for  credit  within  a 
reasonable  preceding  period  of  time: 
and  > 


(ii)  Determine]^,  and  that 
determines-^,  alone  or  in  conjunction 
with  an  evaluation  of  additional 
information  about  the  applicant, 
whether  an  applicant  is  deemed 
creditworthy. 

[2]  A^n  empirically  derived. ■< 
demonstrably  and  statistically  sound  [, 
empirically  dcrivecfj  credit  system  is  a 
system: 

(i)  -^In  which  the  data  are  derived 
from  an  empirical  comparison  of  sample 
groups  or  the  population  of  credit 
worthy  and  noncreditworthy  applicants 
of  a  creditor  who  applied  for  credit 
within  a  reasonable  preceding  period  of 
time;  and^  [in  which  the  data  used  to 
develop  the  system,  if  not  the  complete 
population  consisting  of  all  applicants, 
are  obtained  from  the  applicant  file  by 
using  appropriate  sampling  principles;] 

(ii)  Which  is  developed  for  the 
purpose  of  [predicting]  -devaluating^ 
the  creditworthiness  of  applicants  with 
respect  to  the  legitimate  business 
interests  of  the  creditor  utilizing  the 
system,  including,  but  not  limited  to, 
minimizing  bad  debt  losses  and 
operating  expenses  in  accordance  with 
the  creditor's  business  judgment; 

(iii)  Which  [,  upon  validation  using 
appropriate  statistical  principles, 
separates  creditworthy  and  non- 
creditworthy  applicants  at  a  statisti(.ally 
significant  rate;]  -^is  developed  using 
acceptable  statistical  principles  and 
methodology;^  and 

(iv)  Which  is  periodically  revalidated 
as  to  its  predictive  ability  by  the  use  of 
appropriate  statistical  principles  -^and 
methodology^  and  is  adjusted  as 
necessary  to  maintain  its  predicti\e 
ability. 

(3)  A  creditor  may  use  [a]  -^an 
empirically  derived, ►  demonstrably 
and  statistically  sound  [,  empirically 
derived]  credit  system  obtained  from 
another  person  or  may  obtain  credit 
experience  from  which  such  a  system 
may  be  developed.  Any  such  system 
must  satisfy  the  tests  set  forth  in 
[subsection  (1)  and]  -^paragraph  (p)^ 
(2);  provided  that,  if  a  creditor  is  unable 
during  the  development  process  to 
validate  the  system  based  on  its  own 
credit  experience  [in  accordance  with 
subsection  (2)(iii),  then]  the  system 
must  be  validated  when  sufficient  credit 
experience  becomes  available.  A  system 
that  fails  this  validity  test  shall 
[henceforth  be  deemed  not  to  be  a] 
•^no  longer  be  an  empirically  derived. ► 
demonstrably  and  statistically  sound  [, 
empirically  derived]  credit  system  for 
that  creditor. 
*         *         *         *         . 

[(aa)  Public  assistance  program 
means  any  Federal,  State,  or  local 
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governmental  assistance  program  that 
provides  a  continuing,  periodic  income 
supplement,  whether  premised  on 
entitlement  or  need.  The  term  includes, 
but  is  not  limited  to.  Aid  to  Families 
with  Dependent  Children,  food  stamps, 
rent  and  mortgage  supplement  or 
assistance  programs.  Social  Security 
and  Supplemental  Security  Income,  and 
unemployment  compensation.] 

[(bb)]  -^(aal^  Statr  means  any 
state,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any 
territory  or  possession  of  the  United 
States. 

[(cc)  Captions  and  catchlines  are 
intended  solely  as  aids  to  convenient 
reference,  and  no  inference  as  to  the 
substance  of  any  provision  of  this  Part 
may  be  drawn  from  them. 

(dd)  Footnotes  shall  have  the  same 
legal  effect  as  the  text  of  the  regulation, 
whether  they  are  explanatory  or 
illustrative  in  nature.] 

4.  Section  202.3  is  amended  as 
follows" 

A.  Paragraph  (a)  introductory  test. 
(a)(lj  and  (a)(2)  would  be  removed,  new 
(a)(2)  introductory  text  would  be  added, 

B.  Paragraph  (b)  introductory  text 
would  be  revised  and  redesignated  as 
paragraph  (a)(1).  paragraph  (b)  (1).  (2) 
and  (3)  would  be  redesignated  as 
paragraphs  (a)(2)  (i).  (ii)  and  (iii),  new- 
paragraph  (b)(2)  introductory  text  would 
be  added. 

C.  Paragraph  (c)  introductory  text 
would  be  revised  and  redesignated  as 
paragraph  (b)(1).  paragraph  (c](l)-(8) 
would  be  redesignated  as  (b)(2)(i]-(viii). 
new  paragraph  (c)(2)  introductory  text 
would  be  added, 

D.  Paragraph  (d)  introductory  text 
would  be  revised  and  redesignated  as 
paragraph  (c)(1),  paragraph  (d)(l)-(B) 
would  be  redesignated  as  paragraph 
(c)(2)(i)-(viii), 

E.  New  paragraph  (d)  would  be  added, 
paragraph  (e)  would  be  revised  and 
paragraph  (f)  would  be  removed. 

§  202.3     Limited  exceptions  (or  certain 
classes  of  transactions. 

(a)  Public  utilituis  c^>^di!.—[^] 
Definition.  For  purposes  of  this  section, 
public  utilities  credit  refers  to 
extensions  of  credit  that  involve  public 
utility  services  provided  through  pipe, 
wire,  or  other  connected  f.i'  iiities.  or 
radio  or  similar  transmission  (including 
extentions  of  such  facilities),  if  the 
charges  for  service,  delay  edpiivment. 
and  any  discount  for  prompt  payment 
are  filed  with  or  regulated  by  any 
government  unit. 

(2)  Exceptions  The  following 
provisions  of  this  regulation  shall  not 
.jpply  to  public  utilities  credit:-^  "  *  * 


►  (b)  Securities  credit — (1)  Definition. 
For  purposes  of  this  section,  securities 
credit  refers  to  extensions  of  credit 
subject  to  regulation  under  section  7  of 
the  Securities  Exchange  Act  of  1934  or 
extensions  of -credit  by  a  broker  or 
dealer  subject  to  regulation  as  a  broker 
or  dealer  under  the  Securities  Exchange 
Act  of  1934. 

(2)  Exceptions.  The  following 
provisions  of  this  regulation  shall  not 
apply  to  securities  credit:-^  *   "   * 

►  (c)  Incidental  Credit.— {1] 
Definition.  For  purposes  of  this  section, 
incidential  credit  refers  to  extensions  of 
consumer  credit,  other  than  of  the  types 
described  in  paragraphs  (a)  and  (b)  of 
this  section; 

(i)  That  are  not  made  pursuant  to  the 
terms  of  a  credit  card  account: 

(ii)  On  which  no  finance  charge  as 
defined  in  §  226.4  of  this  Title 
(Regulation  Z.  12  CFR  226.4)  is  or  may 
be  imposed:  and 

(lii)  That  are  not  payable  by 
agreement  in  more  than  four 
installments. 

(2)  Exceptions.  The  following 
provisions  of  this  regulation  shall  not 
apply  to  incidental  credit:-^  *  *  * 

►  (d)  Business  credit. — (1)  Definition. 
For  purposes  of  this  section,  business 
credit  refers  to  extensions  of  credit 
primarily  for  business  or  commercial 
purposes,  including  extensions  of  credit 
primarily  for  agricultural  purposes,  but 
excluding  extensions  of  credit  of  the 
types  described  in  paragraph  (a)  and  (b). 

(2)  Exceptions.  The  following 
provisions  of  this  regulation  shall  not 
apply  to  business  credit; 

(i)  Section  202.5(d)(1)  concerning 
information  about  marital  status:  and 

(ii)  Section  202.10  relating  to 
furnishing  of  credit  information. 

[3]  Modified  requirements.  The 
following  provisions  of  this  regulation 
apply  to  business  credit  as  specified 
below; 

-     (i)  Section  202.9  (a)  and  (b)  relating  to 
notifications;  the  creditor  shall  notify 
the  applicant,  orally  or  in  writing,  when 
credit  is  denied  or  when  other  adverse 
actions  have  been  taken:  the  creditor 
need  provide  a  written  statement  of  the 
reasons  and  the  ECOA  notice  specified 
in  section  202.9(b)  only  if  the  applicant 
makes  a  written  request  for  the  reasons 
within  30  days  of  that  notification: 

(ii)  Section  202.12(b)  relating  to  record 
retention:  the  creditor  shall  retain 
records  as  provided  in  §  202.12(b)  if  the 
applicant,  within  90  days  after 
notification  that  adverse  action  has 
been  taken,  requests  m  writing  that 
records  be  retained. 

(e)  Governmental  credit. — (1) 
Definition.  For  purposes  of  this  section, 
governmental  credit  refers  to  extensions 


of  credit  made  to  governments  or 
governmental  subdvisions.  agencies,  or 
instrumentalities. 

(2)  Applicability  of  rei^ulation.  Except 
for  §  202.4.  the  general  rule  prohibiting 
discrimination  on  a  prohibited  basis,  the 
requirements  of  this  regulation  do  not 
.ipply  to  sovnrnmenlal  credit.-^ 

5.  Section  202.5  would  be  amended  by 
revising  paragraphs  lb)(2).  (bl(3).  (d)(2), 
and  (e):  revising  footnote  1  to  par.igraph 
(b)(1);  revising  the  headings  for  the 
section  and  for  paragraphs  (b).  (d).  and 
(e);  and  adding  headings  to  paragraphs 
(b)(2).(b)(3),{c)l2).(c)(3),  and  (dill) 
through  |d)(5),  to  read  as  follows: 

§  202.5    Rules  concerning  ►  taking  of  ■* 
applications. 

(b)  ICencra!  rules2  Rules  concerning 
requests  for  information.  (1)  Except  as 
otherwise  provided  in  this  section,  a 
creditor  may  request  any  information  in 
connection  with  an  application. ' 

(2)  ^-Exception  for  required  collection 
of  information.-*  Notwithstanding  t^ny 
other  provision  of  ]  ►the  limitations 
imposed  h\M  this  section,  a  creditor 
shall  request  ►information  about^^  an 
applicant's  race/national  origin,  sex. 
■<^i\  marital  status  ►for  monitoring 
purposes-^  as  required  in  §  202.13 
[(information  for  monitoring 
purposes]]  ►for  credit  related  to 
certain  loans  secured  by  the  applicant's 
dwelling-^   In  addition,  a  creditor  may 
obtain  such  information  as  may  be 
required  by  a  regulation,  order  oi 
agreement  issued  by.  or  entered  into 
with.  8  court  or  an  enforcement  agency 
(including  the  ►U.S.-^  Attorney 
General  or  a  similar  state  official)  to 
monitor  or  enforce  compliance  with  the 
act.  this  regulation,  or  other  federal  or 
state  statute  or  regulation. 

(3)  [The  provisions  of  this  section 
limiting  permissible  information 
requests,  are  subject  to  the  provisions  of 
§  202.7(e)  regarding  insurance  and 

§  202.8  (c)  and  (d)  regarding  special 
purpose  credrt  programs]  ►£',\rt=p//o/j 
for  special  purpose  credit.  A  creditor 
may  also  obtain  information  that  is 
otherwise  restricted  to  determine 
eligibility  for  a  special  purpose  credit 
program,  as  provided  in  §  202.8.'^ 

(c)  Information  about  a  spouse  or 
former  spouse.  '   '   ' 

[2]  ^Permissible  inquiries.-*.  '   '   * 


'  This  [subsection  is  not  intended  loj  ^does 
not.*  limit  or  abrogate  any  fedpral  or  state  law 
regarding  privacy,  pn^ileged  information,  i.-rfdit 
reporting  limitations,  or  similar  restnttions  on 
cibtamable  information   [Furthermore,  permission 
to  request  information  shouitj  not  be  confusiid  with 
how  it  may  be  utilized,  which  is  (jovemfd  li>  {20^ 
Iniles  concpmiag  evaluation  of  Hpphcalionsi  ] 
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(3)  ^Other  accounts  of  the 
applicant. ■<  *    *   * 

(d)  ^Information  a  creditor  may  not 
request"}  ^Other  limitations  on 
information  requests.'^ —  {'l]^Marilal 
status.-^  *   *   * 

(2)  ^Disclosure  about  income  from 
alimony,  child  support,  separate 
maintenance.-^  A  creditor  shall  not 
inquire  whether  any  income  slated  in  an 
application  is  derived  from  alimony, 
child  support,  or  separate  maintenance 
payments,  unless  the  creditor 
appropriately  discloses  to  the  applicant 
that  such  income  need  not  be  revealed  if 
the  applicant  does  not  desire  the 
creditor  to  consider  such  income  in 
determining  the  applicant's 
creditworthiness.  Since  a  general 
inquiry  about  income,  without  further 
specification,  may  lead  an  applicant  to 
list  alimony,  child  support,  or  separate 
maintenance  payments,  a  creditor  shall 
provide  an  appropriate  notice  to  an 
applicant  before  [inquiring]  ►making 
such  an  inquiry-^  about  the  source  of  an 
applicant's  income[,]^.-<  [unless  the 
terms  of  the  inquiry  (such  as  an  inquiry 
about  salary,  wages,  investment  income, 
or  similarly  specified  income)  tend  to 
preclude  the  unintentional  disclosure  of 
alimony,  child  support,  or  separate 
maintenance  payment.] 

(3)  ►Sex.-*  *   *   * 

(4)  ^Childben'ng.  childrearin^.-^ 

(5)  ^Race.  color,  religion,  national 
(iriiiin.  M  '  '  ' 

(e)  ^^.Application  forms."}  ^Written 
applications.  A  creditor  shall  take 
written  applications  for  the  types  of 
credit  covered  by  section  202.13(a).-*  .*\ 
creditor  need  not  [use]  ►take-* 
written  applications  ►for  other  types  of 
credit-*.  If  a  creditor  [chooses  to  use] 
►  uses-*  [written]  ►application-* 
forms,  it  may  design  its  own  ►forms-*, 
use  forms  prepared  by  another  person, 
or  use  the  appropriate  model  application 
forms  contained  in  Appendix  B.  [If  a 
creditor  chooses  to  use  an  Appnedix  B 
form,  it  may  change  the  form: 

(1)  By  asking  for  additional 
information  not  prohibited  by  this 
section; 

(2)  By  deleting  any  information 
request;  or 

(3)  By  rearranging  the  format  without 
modifying  the  substance  of  the  inquiries: 
provided  that  in  each  of  these  three 
instances  the  appropriate  notices 
regarding  the  optional  nature  of  courtesy 
titles,  the  option  to  disclose  alimony, 
child  support,  or  separate  maintenance, 
and  the  limitation  concerning  maritdl 
status  inquiries  are  included  in  the 
appropriate  places  if  the  items  to  which 
they  relate  appear  on  the  creditor's 
form.  If  a  creditor  uses  an  appropriate 


Appendix  B  model  form  or  to  the  extent 
that  it  modifies  such  a  form  in 
accordance  with  the  provisions  of 
clauses  (2)  or  (3)  of  the  preceding 
sentence  or  the  instructions  to  Appendix 
B.  that  creditor  shall  be  deemed  to  be 
acting  in  compliance  with  the  provisions 
of  subsections  (c)  and  (d)]. 

6.  Section  202.6  would  be  amended  by 
revising  paragraph  (b)(5);  revising 
footnote  2  to  paragraph  (a);  and  adding 
headings  to  paragraphs  (b)(2)  through 
(b)(7),  to  read  as  follows: 

§  202.6    Rules  concerning  evaluation  of 
applications. 

(a)  General  rule  concdming  use  of 
information.   *   *   ** 

(b)  Specific  rules  concerning  use  of 
information.    *   '   ' 

(2)  ^-Age,  receipt  of  public 
assistance. ■<  *   *   * 

(3)  ^Childbearing. 
childrearing.-<  *   '   * 

[4]  ^Telephone  listing.  M  *   *   * 
(5)  ►/.^fome. -*  *   '   *  [Factors  that  a 
creditor  may  consider  in  determining  the 
likelihood  of  consistent  payments 
include,  but  are  not  limited  to,  whether 
the  payments  are  received  pursuant  to  a 
written  agreement  or  court  decree;  the 
length  of  time  that  the  payments  have 
been  received:  the  regularity  of  receipt; 
the  availability  of  procedures  to  compel 
payment;  and  the  creditworthiness  of 
the  payor,  including  the  credit  history  of 
the  payor  where  available  to  the 
creditor  under  the  Fair  Credit  Reporting 
Act  or  other  applicable  laws.] 
[6]  ^Credit  history.-^  '   *   * 
[7]  ^Immigration  status.-^  *  *  * 

*  «        *        *        * 

7.  Section  202.7  would  be  amended  by 
revising  paragraphs  (c)(2).  [d)(2),  (d)(5), 
and  (e);  adding  a  new  paragraph  (d)(6): 
and  adding  headings  to  paragraphs 
(c)(1),  (d)(1),  (d)(3),  and  (d)(4)  to  read  as 
follows: 

§  202.7    Rules  concerning  extensions  of 
credit. 

•  «         *  *  • 

(c)  Action  concerning  existing  open 
end  accounts. 

[1]  ^Limitations.-^  *  *  * 
(2)  ^Requiring  reapplication.  ■*  A 
creditor  may  require  a  rpapplication 
regarding  an  open  end  account  on  the 
basis  of  a  change  in  [an  applicant's] 
►  the-*  marital  status  [where]  ►of  an 


•  The  legislative  history  of  life  acl  indicatef.  I'nat 
ihe  Congress  intended  an  "effefcis  test"  concept,  a.s 
oullined  in  Ihe  employment  field  by  the  Supreme 
Court  in  the  cases  of  Chggs  v.  Duke  Power  Co..  401 
U.S.  424  11971).  and  Albemarle  Paper  Co.  v.  Moody. 
4Z2  U.S.  405  (1975).  lo  be  applicable  to  a  creditor's 
determination  of  creditworthiness.  [See  Sensite 
Report  10  accompany  H.R.  6516.  No.  94-589.  pp.  4-5: 
House  Report  lo  accompanv  H.R.  6516.  No  94-210. 
P  5.1 


applicant  who  is  contractually  liable  if-* 
the  credit  granted  was  based  ►in  whole 
or  in  part-*  on  income  [earned  by] 

►  of-*  the  applicant's  spouse  ►and-*  if 

►  information  available  to  the  creditor 
indicates  that-*  the  applicant's  income 
[alone  at  the  time  of  the  original 
application  would]  ►may-*  not 
support  the  [amount  of]  ►curient-* 
credit  [currently  extended.]  ►limit.-* 

(d)  Signature  of  spouse  or  other 
person. — (1 )  ►  Rule  for  qualified 
applicant.-*  *   *  * 

(2)  ^Unsecured credit.-*  If  an 
applicant  requests  unsecured  credit  and 
relies  in  part  upon  property  [to 
establish  creditworthiness,  a  creditor 
may  consider  state  law  the  form  of 
ownership  of  the  properly;  ils 
susceptibility  to  attachment,  execution, 
severance,  and  partition;  and  other 
factors  that  may  affect  the  value  to  the 
creditor  of  the  applicant's  interest  in  the 
properly.  If  necessary]  ►that  the 
applicant  owns  jointly  with  another 
person-*  to  satisfy  the  creditor's 
standards  of  creditworthiness,  the 
creditor  may  require  the  signature  of  Ihe 
[applicant's  spouse  or]  other  person 

►  only-*  on  [any  instrument]  ►the 
instruiTient(s)'*  [necessary,  or 
reasonably  believed  by  the  creditor  to 
be  necessary,  under  applicable  State 
law  to  make  the  property  relied  upon 
available  to  satisfy  the  debt  in  the  event 
of  default.]  ►that,  under  the  law  of  the 
state  in  which  the  property  is  located, 
would  enable  the  creditor  to  reach  the 
property  being  relied  upon  in  the  event 
of  the  death  or  default  of  the 
applicant,-^ 

(3)  ►  Unsecured  credit — community 
property  state.*  *  *   * 

[A]  ^Secured credit.-*  *  '  * 
[5]  ^Guarantors,  co-signers.*  '  *   " 
[For  the  purposes  of  subsection  (d).  a 
creditor  shall  not  impose  requirements 
upon  an  additional  party  that  the 
creditor  may  not  impose  upon  an 
applicant.] 

►  (6)  Rights  of  guarantors,  co-signers. 
For  the  purposes  of  this  paragraph,  a 
creditor  shall  not  impose  requirements 
upon  a  guarantor,  co-signer,  or  simiii.ir 
additional  party  that  the  creditor  is 
prohibited  from  imposing  upon  an 
applicant.-* 

[e]  Insurance.  ►Differentiation  in  the 
availability,  rales,  and  terms  on  which 
credit-related  casualty  insurance  or 
credit  life,  health,  accident,  or  disahililv 
insurance  is  offered  or  provided  to  an 
applicant  shall  not  constitute  a  violation 
of  the  Act  of  this  Part-  but  a  ]  ►  A<« 
creditor  shall  not  refuse  lo  extend  credit 
and  shall  not  terminate  an  account 
because  credit  life,  health,  accidenl. 
[or]  disability  ►,  or  other  credit- 
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related-^  insurance  is  not  a\ailable  on 
the  basis  of  the  applicant's  age. 
[.Notwithstanding  any  other  provision 
of  this  Part,  information  about  the  age. 
sex.  or  marital  status  of  an  applicant 
may  be  requested  in  an  application  for 
insurance.] 

8.  Section  202.8  would  be  amended  by 
revising  paragraphs  (a)  introductory, 
text  (b),  and  (c),  to  read  as  follows: 

§  202.8    Special  Purpose  Credit  Programs. 

(a)  Standards  for  programs.  Subject  to 
the  provisions  of  paragraph  (b),  the  act 
and  this  [part  are  not  violated  if] 

►  regulation  permit-^  a  creditor 
[refuses]  to  extend  ►special 
purpose-*  credit  to  [an]  applicant 

►  s-*  [solely  because  the  applicant 
dof'S  not  qualify  under  the  special] 

►  who  meet  eligiblity-*  requirements 
[that  define  eligibility  for  ]  ►under-* 
the  following  types  of  [special 
purpose]  credit  programs:  *  *  * 

(b)  \_Applicability  of  othpr  rules'} 
^ Rules  in  other  sections.  ■<  (1) 
^General  applicability.-^  All  of  the 
provisions  of  this  regulation  shall  apply 
to  each  of  the  special  purpose  credit 
programs  described  in  paragraph  (a)  [to 
the  extent  that  those  provisions  are  not 
inconsistent  with]  ►except  as  modified 
by-*  the  provisions  of  this  section. 

(2)  ►Common  characteristics.-*  A 
program  described  in  paragraphs  (a)(2) 
or  (a)(3]  shall  qualify  as  a  special 
purpose  credit  program  [under 
subsection  (a)]  only  if  it  was 
established  and  is  administered  so  as 
not  to  discriminate  against  an  applicant 
on  [the  basis  of  race,  color,  religion, 
national  origin,  sex.  marital  status,  age 
(provided  that  the  applicant  has  the 
capacity  to  enter  into  a  binding 
contract),  income  derived  from,  a  public 
assistance  program,  or  good  faith 
exercise  of  any  right  under  the 
Consumer  Credit  Protection  Act  or  any 
state  law  upon  which  an  exemption  has 
been  granted  therefrom  by  the  Board; 
except  that]  ►any  prohibited  basis; 
however,*  all  program  participants 
may  be  required  to  share  one  or  more 
[of  those]  ►common*  rhdractehstics 

►  (for  example,  race,  national  origin,  or 
sex)-*  so  long  as  the  program  was  not 
established  and  is  not  administered  with 
the  purpose  of  evading  the  requirements 
of  the  act  or  this  regulation. 

(c)  Special  rule  concerning  requests 
and  use  o;^ information.  If  all 
participants  in  special  purpose  credit 
program  described  in  paragraph  (a)  are 
or  will  be  required  to  possess  one  or 
more  common  characteristics  [relating 
to  race,  color,  religion,  national  origin. 
sex,  marital  status,  age,  or  receipt  of 
income  from  a  public  assistance 
program]  ►(for  example,  race,  national 


origin,  or  sex)-*  and  if  the  [special 
purpose  credit]  program  otherwise 
satisfies  the  requirements  of  pargraph 
(a),  then,  notwithstanding  the 
prohibitions  of  §§  202.5  and  202.6.  the 
creditor  may  request  of  an  applicant  and 
may  consider,  in  determining  eligibility 
for  such  program,  information  regarding 
the  common  characteristic(s).  [required 
for  eligibility.  In  such  circumstances,  the 
solicitation  and  consideration  of  that 
information  shall  not  constitute 
unlawful  discrimination  for  the  purposes 
of  the  Act  or  this  Part] 

•  •  •  •  • 

9.  Section  202.9  is  amended  as  follows; 

A.  Paragraphs  (a)(1)  and  (a)(2)  are 
revised. 

B.  Paragraph  (b)(1)  introductory  text. 
the  flush  paragraph  at  the  end  of  (b)(1) 
and  (b)(2)  are  revised.  (Tlie  sample 
ECO.'\  notice  which  follows  (b)(1) 
remains  unchanged.) 

C.  Paragraphs  (b)(3),  (d)  and  (f)  are 
removed. 

D.  Paragraph  (c)  is  redesignated  as 
new  paragraph  (d).  and  the  heading  for 
newly  designated  paragraph  (d)  is 
revised,  a  new  paragraph  (c)  is  added, 

E.  Paragraph  (e)  is  redesignated  as 
paragraph  (g), 

F.  Paragraph  (a)(3)  is  redesignated  as 
new  paragraph  (e),  and  (a)(4)  would  be 
revised  and  redesignated  as  new 
paragraph  (f) 

The  amended  and  revised  portions  of 
§  202.9  read  as  follows: 

§202.9    Notifications. 

(a)  Notification  of  action  taken,  ECO  A 
notice,  and  statement  of  specific 
reasons. 

(1)  Notification  of  action  taken.  A 
creditor  shall  notify  an  applicant  of 
action  taken  within; 

(i)  30  days  after  receiving  a  completed 
application  concerning  the  creditor's 
approval  [of,  or  adverse  action 
regarding.]  ►or  denial  of-*  the 
application  [(notification  of  approval 
may  be  express  or  by  implication, 
where,  for  example,  the  applicant 
receives  a  credit  card,  money,  property, 
or  services  in  accordance  with  the 
application)]; 

(ii)  30  days  after  [taking  adverse 
action  on]  ►denying*  an 
[uncompleted]  application  ►that  is 
incomplete,  unless  notice  is  provided  in 
accordance  with  §  202.9(c)(2)-*; 

(iii)  30  days  after  [taking  adverse 
action  regarding]  ►terminating  or 
changing  adversely  the  terms  of-*  an 
existing  account:  [and]  ►or-* 

(iv)  90  days  after  [the  creditor  has 
notified]  ►notifying-*  the  applicant  of 
an  offer  to  grant  credit  other  than  in 
substantially  the  amount  or  on 
substantially  the  terms  requested  by  the 


applicant  if  the  applicant  during  those  90 
days  has  not  expressly,  accepted  or 
used  the  credit  offered. 

(2)  Content  of  notification  ^when 
credit  is  denied  or  terminated-*.  Any 
notification  given  to  an  applicant 
[against  whom]  ►when  credit  is 
denied  or  when  other*  adverse  action 
is  taken  shall  be  in  writing  and  shall 
contain;  a  statement  of  the  action  taken. 
a  statement  of  the  provisions  of  section 
701(a)  ol  the  act;  the  name  and  address 
of  the  federal  agency  that  administers 
compliance  concerning  the  creditor 
giving  the  notification;  and 

(i)  A  statement  of  specific  reasons  for 
the  action  taken:  or 

(ii)  A  disclosure  of  the  applicant's 
right  to  a  statement  of  reasons  within  30 
days  [after  receipt  by  the  creditor  of  a 
request  made]  ►.  if  it  is  requested* 
within  60  days  of  [such]  ►the 
creditor's*  notification;  the  disclosure 
[to]  ►shall-*  include  the  name, 
address,  and  telephone  number  of  the 
person  or  office  from  which  the 
statement  of  reasons  can  be  obtained  Ii 
the  creditor  chooses  to  provide  the 
[statement  of]  reasons  orally,  the 
[notification  shall  also  include  a 
disclosure  of]  ►creditor  shall  also 
disclose*  the  applicant's  right  to  [have 
any  oral  statement  of  reasons]  ►having 
them*  confirmed  in  writing  withm  30 
days  [after  a  written]  ►of  the 
applicant's*  request  [for  confirmation 
is  received  by  the  creditor], 

(b)  Form  of  ECO  A  notice  and 
statement  of  specific  reasons. — (1) 
ECOA  notice.  [A  creditor  satisfies] 
►  To  satisfy*  the  requirements  of 
paragraph  (a)(2)  regarding  [a  statempnt 
of]  the  pro\  isions  of  section  roi(a)  of 
the  act  [and  the  name  and  addrpss  of 
the  appropriate  federal  enforcement 
agency  if  it  provides]  ►,  the  creditor 
shall  provide*  the  following  notice  or 
one  that  is  substantially  similar 
•        *        *        •        • 

[The  sample  notice  printed  above  may 
be  modified  immediately  following  the 
required  references  to  the  federal  act 
and  enforcement  agency  to  include 
references  to  any  similar  state  statute  or 
regulation  and  to  a  state  enforcement 
agency.] 

(2)  Statement  of  specific  reasons. 
[A]  ►The*  statement  of  reasons  for 
adverse  action  [shall]  ►required  by 
paragraph  (a][2)(i)  must*  be  [sufficient 
if  it  is]  specific  and  indicate[s]  the 
principal  reason(s)  for  the  adverse 
action.  [A  creditor  may  formulate  its 
own  statement  of  reasons  in  checklist  or 
letter  form  or  may  use  all  or  a  portion  of 
the  sample  form  printed  below,  which,  if 
properly  completed,  satisfies  the 
requirements  of  subsection  (a)(2)(i).] 
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Statements  that  the  adverse  action  was 
based  on  the  creditor's  infernal 
standards  or  policies  or  that  the 
applicant  failed  to  achieve  the 
qualifying  score  on  the  creditor's  c:redit 
scoring  system  are  insufficient.  ^.\ 
creditor  may  formulate  its  own 
statement  of  reasons  in  checklist  or 
letter  form;  sample  forms  and  clnuses 
are  provided  in  Appendix  C.'^ 

[(3)  Other  information.  The 
notification  required  by  section  (aj(l) 
may  include  other  information  so  long 
as  if  does  not  detract  from  the  required 
content.  This  notification  also  may  he 
combined  with  any  disclosures  required 
under  other  titles  of  the  Consumer 
Credit  Protection  Act  or  any  other  law, 
provided  that  all  requirements  for  clarity 
and  placement  are  satisfied;  and  it  may 
appear  on  either  or  both  sides  of  the 
paper  if  there  is  a  clear  reference  on  the 
front  to  any  information  on  the  back.] 

►  (c)  Incomplete  applications.  (1) 
Within  30  days  after  receiving  an 
application  that  is  incomplete  regarding 
matters  that  an  applicant  can  complete, 
the  creditor  shall  notify  the  applicant 
(unless  the  applicant  has  expressly 
v\  ithdrawn  the  application)  either: 

(i)  Of  action  taken,  in  accordance  with 
§  202.9(a):  or 

(li)  Of  the  incompleteness,  in 
accordance  with  paragraph  (c)(2). 

(2)  A  creditor  shall  send  a  written 
notice  to  the  applicant  (a  sample  of 
which  is  provided  in  .Appendix  C) 
stating  that  additional  information  is 
needed  from  the  applicant  and 
specifying  the  information  that  is 
needed;  designating  a  reasonable  period 
of  time  for  the  applicant  to  provide  the 
information;  and  informing  the  applicant 
that  the  failure  to  pro\ide  the 
information  requested  will  result  in  no 
further  consideration  being  given  to  the 
application.  The  creditor  shall  have  no 
further  obligation  under  this  section  if 
the  applicant  fails  to  respond  within  the 
designated  period  of  time.  Should  the 
applicant  supply  the  requested 
in.formation  within  the  designated 
period  of  time,  the  creditor  shall  fake 
action  on  the  application  in  accordance 
uilh  paragraph  (a). 

(3)  At  its  option,  a  creditor  may  inform 
the  applicant  orally  that  additional 
information  is  needed,  but  if  the 
application  remains  incomplete  the 
creditor  shall  send  a  notice  in 
accordance  with  paragraph  (c)(1). -^ 

[(d)  Withdrawn  applications.  VVhe.'-e 
an  applicant  submits  an  application  and 
the  parties  contemplate  that  the 
applicant  will  inquire  about  its  status,  if 
the  creditor  approves  the  application 
and  the  applicant  has  not  incjuired 
within  30  days  after  applying,  then  the 
creditor  may  treat  the  application  as 


withdrawn  and  need  not  comply  with 
subsection  (a)(1).  J 

t(c)]  ►(d)-^  Oral  notifications  ^by 
small-business  creditors  M.  *   *   ' 

C(a)(3)]  ^le)<^  Multiple 
applicants.    '    '    * 

[(f)  Notification.  A  creditor  notifies 
an  applicant  when  a  writing  addressed 
to  the  applicant  is  delivered  or  mailed  to 
the  applicant's  last  known  address  or,  in 
the  case  of  an  oral  notification,  whc^n 
the  creditor  communicates  with  the 
applicant.] 

t(a)(4)]  w-(r^M  Multiple  creditors. 
[If  a  transaction  involves  more  than 
one  creditor  and  the  applicant  expressly 
accepts  or  uses  the  credit  offered,  this 
section  does  not  require  notification  of 
adverse  action  by  any  creditor.  If  a 
transaction  involves  more  than  one 
creditor  and  either  no  credit  is  offered  or 
the  applicant  does  not  expressly  accept 
or  use  any  credit  offered,  then  each 
creditor  faking  adverse  action  must 
comply  with  this  section.  The  required 
notification  may  be  provided  indirectly 
through  a  third  party,  which  may  be  one 
of  the  creditors,  provid(;d  that  the 
indentity  of  each  creditor  taking  adverse 
action  is  discUjsed.  Whenever  the 
notification  is  to  be  provided  through  a 
third  party,  a  creditor  shall  not  be  liable 
for  any  act  or  omission  of  the  third  party 
that  constitutes  a  violation  of  this 
section  if  the  creditor  accurately  and  in 
a  timely  manner  provided  the  third  party 
with  the  information  necessary  for  the 
notification  and  was  maintaining 
procedures  reasonably  adapted  to 
avoide  any  such  violation]  ►When  an 
application  on  behalf  of  the  applicant  is 
made  to  more  than  one  creditor  and  the 
applicant  expressly  accepts  or  uses 
credit  offered  by  one  of  the  creditors, 
notification  by  any  of  the  other  creditors 
is  not  required.  If  no  credit  is  offered  or 
if  the  applicant  does  not  expressly 
accept  or  use  any  credit  offered,  each 
creditor  taking  adverse  action  must 
comply  with  this  section,  directly  or 
through  a  third  party.  In  the  case  of 
notification  by  a  third  party,  the  identity 
of  each  creditor  taking  adverse  action 
shall  be  disclosed.-^ 

[(e)]  *'{g)^Fa:7ureof 
compliance.  '   '   ' 

10.  Section  202.10  would  be  revised  to 
read  as  follows: 

§  202.10    Furnishing  of  credit  information. 

►  (a)  Designation  of  account. — (1) 
.\'ew  account.  Upon  establishing  an 
account,  a  creditor  that  furnishes  credit 
information  shall  designate  the  account 
to  reflect  the  participation  of  both 
spouses  if  the  applicant's  spouse  is 
permitted  to  use  or  is  contractually 
liable  on  the  account  (other  than  as  a 


guarantor,  surety,  endorser,  or  similar 
party). 

(2)  E.\isting  account.  Within  90  days 
after  receipt  of  a  written  request,  a 
creditor  shall  designate  an  account  to 
reflect  the  participation  of  both  spouses. 

(b)  Routine  reports  to  consumer 
reporting  agency.  If  a  creditor  furnishes 
credit  information  to  a  consumer 
reporting  agency  concerning  an  account 
designated  to  reflect  the  participation  of 
both  spouses,  the  creditor  shall  furnish 
the  information  in  a  manner  that  will 
enable  the  agency  to  provide  access  to 
the  information  in  the  name  of  each 
spouse. 

(c)  Reporting  in  response  to  request.  If 
a  creditor  furnishes  credit  information  in 
response  to  an  inquiry  concerning  an 
account  designated  to  reflect  the 
participation  of  both  spouses,  the 
creditor  shall  furnish  the  informalion  in 
the  name  of  the  spouse  about  whom  the 
information  is  requested. 

(d)  Failure  of  compliance.  A  failure  to 
comply  with  this  section  shall  not 
constitute  a  violation  when  caused  by 
an  inadvertent  error:  provided  that,  on 
discovering  the  error,  the  creditor 
corrects  it  as  soon  as  possible  and 
commences  compliance  with  the 
requirements  of  this  section.-^ 

11.  Section  2t)2.12  would  be  amended 
by  revising  paragraph  (a)  and  (b)(1) 
introductory  text  and  (b)(l)(i)  (3)  and  (4). 
to  read  as  follows: 

§  202.12    Record  retention. 

(a)  Retention  of  prohibited 
information.  Retention  in  a  creditor's 
files  of  any  information,  the  use  of 
which  in  evaluating  applications  is 
prohibited  by  the  act  or  this  reguletion, 
shall  not  constitute  a  violation  [of  the 
act  or  this  part  where]  ►if-^  such 
information  was  obtained; 

(1)  From  any  source  prior  to  March  23, 
1977:  or 

(2)  [At  any  time]  from  consumer 
reporting  agencies  [;  or  (3)  at  any  time 
from]  ►,■<  an  applicant  ^.-^  or  others 
without  the  specific  request  of  the 
creditor;  or 

[(4)]  ►■{3)-^  [At  any  time]  as 
required  to  monitor  compliance  with  the 
act  and  this  regulation  or  other  federal 
or  state  statutes  or  regulations. 

(b)  Preservation  of  records. — (1)  For 
25  months  after  the  date  that  a  creditor 
notifies  an  applicant  of  action  taken  on 
an  application  ►(or  of  incompleteness. 
under  §  202.9(c))<^,  the  creditor  shall 
retain  as  to  that  application  in  original 
form  or  a  copy  thereof: 

(i)  Any  application  [form]  that  it 
receives,  any  information  required  to  be 
obtained  concerning  characteristics  of 
an  applicant  to  monitor  compliance  with 
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the  act  and  this  regulation  or  other 
similar  law.  and  any  other  written  or 
recorded  information  used  in  evaluating 
the  application  and  not  returned  to  the 
applicant  at  the  applicant's  request: 

(ii)  *   '   * 
(iii)  *  *  * 
***** 

(3)  In  addition  to  the  requirements  of 
paragraphs  (b)(1)  and  (2).  [any]  ►a-^ 
creditor  [that]  ►shall  retain 
information  as  required  by  those 
paragraphs  if  il-^  has  actual  notice  that 
it  is  under  investigation  or  is  subject  to 
an  enforcement  proceeding  for  an 
alleged  violation  of  the  act  or  this 
regulations,  by  the  U.S.  Attorney 
General  or-^  by  an  enforcement  agency 
charged  with  monitoring  that  creditor's 
compliance  with  the  act  and  this 
regulation,  or  [that J  sif  it-^  has  been 
served  with  notice  of  an  action  filed 
pursuant  to  section  706  of  the  act  and 
[§  202.1(b)  or  (c)]  ►  §  20.14^  of  this 
regulations [.],►.  The  creditor-^  shall 
retain  the  information  [required  in 
subsection  (b)(1)  and  (2)3  until  final 
disposition  of  the  matter,  unless  an 
earlier  time  is  allowed  h\  order  of  the 
agency  or  court. 

(4)  [In  any  transaction  involving  more 
than  one  creditor  any]  ►■  When  a-^ 
creditor  >•  receives  an  application  but 
is-^  not  required  to  comply  with  sthe 
notification  requirements  of-^ 

§  202.9*-. -«  [(notifications)]  ►•the 

creditor-^  shall  retain  for  [the  time 

period  specified  in  subsection  (b)]  ^25 

months-^  all  written  or  recorded 

information  in  its  possession  concerning 

the  applicant,  including  [a]  sany-^ 

notation  of  action  taken  [in  conncjction 

with  any  adverse  action]. 
***** 

12,  Section  202.13  would  be  revised,  to 
read  as  follows: 

§202.13     Information  for  monitoring 
purposes. 

►  (a)  Inferinatlon  to  be  requested. — 
(1)  Any  creditor  that  receives  an 
application  for  credit  primarily  for  the 
purchase,  refinancing,  repair  or 
improvement  of  a  dwellmg  occupied  or 
to  be  occupied  by  the  applicant  as  a 
principal  residence,  where  the  extension 
of  credit  will  be  secured  by  the  dwelling, 
shall  request  as  part  of  any  application 
for  such  credit  the  following  information 
regarding  the  applicant(s): 

(i)  Race/national  origin,  using  the 
categories  American  Indian  or  Alaskan 
Native;  Asian  or  Pacific  Islander;  Black; 
White;  Hispanic;  Other  (Specify); 

(ii)  Sex; 

(iii)  Marital  status,  using  the 
categories  married,  unmarried,  and 
separated;  and 

(iv)  Age. 


(2)  "Dwelling"  means  a  residential 
structure  that  contains  one  to  four  units, 
whether  or  not  that  structure  is  attached 
to  real  property.  The  term  includes,  but 
is  not  limited  to,  an  individual 
condominium  unit,  cooperative  unit  and 
manufactured  (mobile)  home. 

(b)  Obtaining  of  information. 
Questions  regarding  race/national 
origin,  sex,  marital  status,  and  age  may 
be  listed,  at  the  creditor's  option,  on  the 
ripplication  form  or  on  a  separate  form 
that  refers  to  the  application.  The 
applicant(s)  shall  be  asked  but  not 
required  to  supply  tho  requested 
information.  If  the  applicant(s)  chooses 
not  to  provide  the  information  or  any  of 
it,  that  fact  shall  be  noted  on  the  form. 
The  creditor  must  then  also  note  on  the 
form,  to  the  extent  possible,  the  race  of 
national  origin  and  sex  of  the 
applicant(s)  on  the  basis  of  visual 
observation  or  surname. 

(c)  Disclosure  to  applicantis).  The 
creditor  shall  inform  the  applicant(s)  in 
writing  that  the  information  regarding 
race/national  origin,  sex.  marital  status, 
and  age  is  being  requested  by  the 
federal  government  for  the  purpose  of 
monitoring  compliance  with  federal 
statutes  that  prohibit  creditors  from 
discriminating  against  applicants  on 
those  bases.  The  written  disclosure  shall 
also  inform  the  applicant(s)  that  the 
creditor  is  required  to  note  the  race/ 
/lational  origin  and  sex  of  the 
applicant(s)  on  the  basis  of  visual 
observation  or  surname  if  the 
applicant(s)  chooses  not  to  provide  the 
information.  Sample  disclosures  are 
contained  in  Appendix  B. 

(d)  Substitute  monitoring  program. 
.Any  monitoring  program  required  by  an 
agency  charged  with  administrative 
enforcement  under  section  704  of  the  act 
may  be  substituted  for  the  requirements 
contained  in  paragraphs  (a),  (b),  and 
(c).-« 

13.  Section  202.14  would  be  added,  to 
read  as  follows: 

§  202.14    Enforcement,  penalties  and 
liabilities. 

(a)  Administrative  enforcement.  (1) 
As  set  forth  more  fully  in  section  704  of 
the  act,  adm.inistrative  enforcement  of 
the  act  and  this  regulation  regarding 
certain  creditors  is  assigned  to  the 
Comptroller  of  the  Currency.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation, 
Federal  Home  Loan  Bank  Board  (acting 
directly  or  through  the  Federal  Savings 
and  Loan  Insurance  Corporation), 
National  Credit  Union  Administration, 
Interstate  Commerce  Commission, 
Secretary  of  Agriculture,  Farm  Credit 
Administration.  Securities  and 


Fxchange  Commission.  Small  Business 
.Administration,  and  Secretary  of 
Transportation. 

(2)  Except  to  the  extent  that 
administratixe  enforcement  is 
specifically  committed  to  other 
authorities,  compliance  with  the 
requirements  imposed  under  the  art  and 
this  regulation  will  be  enforced  by  the 
Federal  Trade  Commission. 

(b)  Penalties  and  liabilities.  (1) 
Sections  706(a)  and  (b)  and  702(g)  of  the 
act  provide  that  any  creditor  who  fails 
to  comply  with  any  requirement 
imposed  under  the  act  or  this  regulation 
is  subject  to  civil  liability  for  actual  and 
punitive  damages  in  individual  or  class 
actions.  Liability  for  punitive  damages  is 
restricted  to  nongovernmental  entities 
and  is  limited  to  SlO.OOO  in  individual 
actions  and  the  lesser  of  S500.000  or  1 
percent  of  the  creditors  net  worth  in 
class  actions.  Section  706(c)  provides  for 
equitable  and  declaratory  relief,  and 
section  706(d)  authorization  for  the 
awarding  of  (  osts  and  reasonable 
attorney's  fees  to  an  aggrieved  appli^.jnt 
in  a  successful  action. 

(2)  Sections  706(g)  and  (h)  provide 
that,  if  the  agencies  responsible  for 
cjdministrative  enforcement  are  unable 
to  obtain  compliance  with  the  act  or  this 
regulation,  they  may  refer  the  matter  to 
the  Attorney  General.  On  such  referral, 
or  whenever  the  Attorney  General  has 
reason  to  believe  that  one  or  more 
creditors  are  engaged  in  a  pattern  or 
practice  in  violation  of  the  act  or  this 
regulation,  the  Attorney  General  may 
bring  a  civil  action. •< 

•  •  •  «  • 

14.  Appendix  B  would  be  amended 
by  revising  the  introductory  material,  by 
removing  the  "Voluntary  Information 
For  Government  Monitoring  Purposes" 
portion  from  the  "Residential  Loan 
Application",  and  by  inserting  in  its 
place  "Information  For  Govemmenta 
Monitoring  Purposes",  to  read  as  set 
forth  below: 

Appendix  B — Model  Application  Forms 

This  appendix  contains  five  model  credit 
tipplication  forms,  each  designed  for  use  in  d 
pdrticular  type  of  consumpr  credit  trdnsdi  lion 
us  indicated  b>  the  bracketed  caption  on 
each  form  (which  should  be  removed  piii)i  to 
reproduction).  The  first  sample  form  is 
intended  for  use  m  open  end.  unsecured 
transactions:  the  second  for  closed  end. 
secured  transactions:  the  third  for  closed  end 
transactions,  whether  unsecured  or  secured; 
the  fourth  for  use  in  transactions  involving 
communit)  property  or  occurinj?  in 
community  property  states:  and  the  fifth  for 
use  in  secured  residential  real  estate 
transactions  [The  real  estate  form  should  be 
used  only  when  a  lenders  representative  is 
available  to  assist  an  applicant  in  completing 
the  form.]  sThe  appendix  also  contains  a 
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ruidcl  d!srln^:iire  for  um-  in  (-unipK  u;i>  with 
ilif  liistlosure  rtJijuirpmcnl!.  tif  §  202  \:\  for 
(crfiin  dvvcilinij-rel.ilfd  In. ins.  •^ 

I  hf  fcirms  cnntiiineLi  in  this  appendix  arv 
;iu)d('ls.  Shmr  use  b>  i:rcdilors  is  optionai.  In 
dll  insUnces.  the  use  or  modifii  .ition  of  thosr 
furms  IS  govi-rned  h)   £^U2."jh  )  or  this  Piirl 
fi.-.dj  the  dircctior.s  cunlained  -n  ihis 
.,(ipi'n(ii\ 

^If  ii  '  r(  ci  tor  (  h(Mi«'es  to  use  iht'  tornis 
I  on'.o'K  (1  ui  ihis  Hppc!uii\  it  may  change  the 

|1)  Bv  riskiiiv;  for  ,(0.1111(1031  infcirin«lion  noi 
proh. tilted  by  §  2(»^,S. 

\2]  U\  dfietiriKdnv  !iHor;Ti<ilion  requi^st;  or 
|,t)  By  renrrdnging  the  forniHt  without 
iiioiiifymx  the  suhslitnce  of  the  Inquiries; 
pro\  ided  thrtt  in  each  of  these  three  instances 
the  cippropruite  notices  rt>;.irding  the  option;il 
n.itr.re  of  court!  s\  titles,  the  option  to 
dis(.Iose  nlimnnv.  child  support,  or  separate 
rPtiinlePiance.  Hnd  the  !im',  tion  c.onreming 
Tiiiritnl  stiitus  inqiiKies  drc  included  in  the 
cpproptiiite  places  if  the  items  to  which  the> 
n'dte  appear  on  the  creditor's  form.-* 

[In  additum  So  delehng  any  inforrnation 
re(jiiesl  printed  on  the  forms  or  rearranging 
their  format,  as  specified  in  section  202.5(e).  a 
creditor  is  expressly  permuted  t(>  modify  any 
of  the  model  forms  cuntionni  in  this 
Appendix  f:y  add:r.o  i,r,y  of  ;he  following 
■  hrr'e  items: 

(1)  an  inquiry  about  the  names  in  which  the 
applicant  has  previously  received  credit  as 
authorized  m  §  202.5(c,|(ai. 

|21  .A  request  to  desi^naU-  a  cfuirlesy  title 
,(s  authorized  in  §  202.5jd|(,i):  or 

(.if  an  inquiry  about  an  appbc.mt's 
permanent  residence  and  Ignited  Stales 
iTiimij^ration  stati.:s  as  authorized  bv 
5  202..nid!I5)3 

^If  a  creaitor  uses  an  appropriate 
.\ppendix  B  model  form  or  to  the  extent  that 
It  modifies  such  a  form  in  accordance  with 
(he  provisions  and  instructions  contained  in 
this  appendix,  that  creditor  shall  be  deemed 
to  be  acting  m  compliance  with  the 
provisions  of  paragraph  (cl  and  (d)  of  $  IU)2.5 
of  this  regulation.^ 

£The  fifth  form  contained  ui  this  appendix. 
the  model  residential  real  estate  mortgage 
loan  application,  was  prepared  in  conjunction 
with  the  p"ederal  Home  Loan  Mortgage 
Corporation  and  the  Federal  National 
Mortgage  Association.  It  is  subs'antially 
identical  to  the  joint  mi..\lf:  O.'/l'N'MA  IlK);! 
Rev.  3/7"  form,  except  for  tvpe  fiu  e  and  the 
inclusion  of  the  FHI.MC/F\MA  foi:r  of 
certain  items  required  by  the  Feileral  Home 
Loan  Mortgage  Corporation  ai.d  the  Federal 
\<:iional  Mortgage  Associnlion.  If  a  creditor 
v\  ishes  to  participate  m  the  secondary 
r^iortgage  market  involving  the  Federal  Home 
l.o.in  Mortgage  Corporation.  Federal  National 


Mortgagt?  Association,  or  C.overniiienI 
National  Mortgage  Associulion.  it  should 
either  modify  the  model  form  as  specified  by 
the  Federal  Home  Loan  Mortgage 
Corporation  and  Federal  National  Moitgage 
.Association  or  use  form  FHI.MC  ai/FN'MA 


IIKIJ  (Rev.  3/77)  with  supporting  schedule 
FHI.MC  65A/F\MA  1003A.  I'se  of  the 
KHLMC  B5/FNMA  1003  (Rev.  3/77)  form 
constitutes  full  compliance  with  paragraplis 
[c]  and  (d)  of  §  202.5  of  this  Part.J 


IWOHMATlOh  fOH  UOVEHNMIM  MUNIfOtiltKi  PUHPOSES 
fne  followUng  information  Is  re,|i.esteJ  hy  tie  federal   guveTiment   for 
i    loan   related   to  »   dwetl^ny   In  order   to  inoi'tor   the    lender's   co<r%<] '.  a"  if   «   ti 
equal   credU   opportunU>   and  fa'r  hous'ny   laws,      fou  »rt;  not   required  to  furtusn 
th'i   Information,   but  ire  encouraged  to  do  so.      frie   law  provides   that    a    lender 
ndy  neither  d'scr'minate  on  the  basis  of   tnis   'nformation,   nor  on  wref^er  yOu 
choose  to  fjrnlsh   it,      However,    if  you  choose  not    to  furnish  the   information, 
under  federal   regulations  this   lender  is  requ'red  to  note  race  and  se«  on  the 
nas's  of   visual    obsel|vat'on  or   sjrna^Te.      If  you  do  not  w'sh  to  furn'sti  t>^f 
'nformation,  please  ^nitlal   t)elo»<. 

BORStOWER;      I   do  not   iish  to  furnish  th's   information   (initials)  

RACE/  [1  Amer1c|n  Indian.   Alaskan  Native       [J  As'an,  Pacific   Islander 

NATIONAL       [)  Black    ;     []  Hispanic         []  Unite 


ORIGIN  []  Other     specify) 


[]  HALE 


CU-BOHROWER;      I   do  not   wish  to   furn'sr.   th's   information    (initials) 

RACE/  []  Anerlc^n  Indian,  Alaskan  Native,     [1  Asian,   Pacific  Isldn.iT 

[]  Hispanic         [J  White 


NATIONAL       []  Black 


ORIGIN  []  Other    specify) 


iU      n  FEMALE 
[]  MALE 


15.  Appendices  C  and  D  would  be 

added,  to  read  a.s  follows: 

►  .\ppendix  C — Sample  Notification  Foimh 

This  appendix  contains  ten  sample 
notification  forms.  The  sample  forms  in  C-t. 
through  C-8  are  intended  for  use  in  notifying 
an  applicant  that  credit  has  been  denied.  The 
sample  forms  are  illustrative  and  may  not  be 
appropriate  for  all  creditoi*.  They  were 
designed  to  include  some  of  the  factors  that 
creditors  most  commonly  consider. 

If  the  reasons  listed  on  the  forms  are  not 
the  factors  actually  used,  a  creditor  will  not 
satisfy  the  notice  requirenjent  by  simply 
checking  the  closest  identifiable  factor  li.sted. 


For  example,  some  creditors  consider  onl\ 
bank  references  (and  disregard  finance 
company  references  altogether):  their 
statement  of  reasons  should  disclose 
"insufficient  bank  references"  (not 
"insufficient  credit  references ').  Similar!) .  a 
creditor  that  considers  bank  references  and 
other  credit  references  as  separate  factors 
should  treat  the  two  factors  separately  and 
disclose  them  as  appropriate.  The  creditor 
should  either  add  those  other  factois  to  (he 
form  or  check  "other"  and  include  the 
appropriate  explanation.  The  creditor  need 
not,  however,  describe  how  or  v\hy  a  factor 
adversely  affected  the  application.  For 
example,  the  notice  may  say  "length  of 
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residence"  ra!h>^r  thdn  "too  short  a  period  of 
■  residence  " 

The  sample  forms  m  C-U  .md  C-10  are 
designed  for  use  in  notifying  an  applicant 
that  their  apphcation  is  incomplete  and  is 
subject  to  denial  or  no  further  considfralion 
if  not  completed.  Use  of  these  forms 
constitutes  full  compliani  e  with  paragraph  (c) 
of  §  202.9 

Appendix  C 

Form  C-1 — Notincation  of  Action  Taken 

Statement  of  Credit  Denial,  Termination,  or 

Change 

Date    

Applicant's  Name: — 

Applicant's  Address: 


Description  of  Account.  Transaction,  or 
Requested  Credit: 

Description  of  Action  Taken: 


Part  I — Principal  Reasonis]  for  Credit 
Denial.  Termination,  or  Other  Action  Taken 
Concerning  Credit.  This  set  lion  must  be 
completed  in  all  instances. 

Credit  application  imcomplete 

Provided  too  few  credit  references 

Credit  references  are  insufficient 

Unable  to  verify  credit  references 

Temporary  or  irregular  employment 

Unable  to  verify  employment 

Length  of  employment 

Amount  of  cred  t  requested  excessive 

for  income 
Excessive  obligations  in  relation  to 

income 

Unable  to  verify  income 

Length  of  residence 

Temporary  residence 

Unable  to  verify  residence 

No  credit  history 

Insufficient  credit  history 

Poor  past  credit  performance  with  us 

Delinquent  past  or  present  credit 

obligations  with  others 
Garnishment,  attachment,  foreclosure, 

repossession,  collection  action,  or 

judgment 

Bankruptcy 

Value  of  type  of  collateral  not  sufficent 

Other,  specify: 


Part  11 — Disclosure  of  Use  of  Information 
Obtained  From  an  Outside  Source.  This 
section  need  only  be  completed  if  the  credit 
decision  was  based  in  whole  or  in  part  on 
information  that  has  been  obt.iined  from  an 
outside  source. 

Our  credit  decision  was  based  in  whole 

or  in  part  on  information  obtained  in  a 
report  from  the  consumer  reporting 
■  agency  listed  below.  The  reporting 
agency  that  provided  information  played 
on  part  in  the  creditor's  decision  and  is 
unable  to  supply  specific  reasons  why 
credit  was  denied.  'You  do.  h(3we\er. 
have  a  right  to  inspect  and  receive  a 
copy  of  the  information  in  your  credit  file 
at  the  consumer  reporting  agency,  upon 
making  a  request. 
.Name: 

Address:     


Telephone  number: 

—  Our  credit  decision  was  based  in  whole 
or  in  part  on  information  obtained  from 
an  outside  source  other  than  a  consumer 
reporting  agency.  Under  the  Fair  Credit 
Reporting  Act.  you  have  the  right  to 
make  a  written  request,  no  later  than  60 
days  after  you  receive  this  notice,  for 
disclosure  of  the  nature  of  the  adverse 
information  obtained  from  an  outside 
source  other  than  a  consumer  reporting 
agency. 

If  you  ha\  e  any  questions  rp^anii!}'^  this 
nutive.  you  should  contact: 
Creditor's  name: 


Creditor's  address:  _ 

Creditor's  telephone  number    

You  should  know  that:  [ADD  ECO.\ 
NOTICE! 

h'orm  C-2 — Motification  of  Action  Taken 

Statement  of  Credit  Denial,  Termination,  or 

Change 

Date 

.Applicant's  Name: 

.Applicant's  Address: 

Description  of  Account,  Transaction,  or 
Requested  Credit: 

Description  of  Action  Taken: 

Part  1 — Principal  Reasonis)  For  A<  lion 
Taken  Concerning  Credit.  This  section  must 
be  completed  in  all  instances. 

Offered  down  payment  insufficient 

Provided  us  with  insiiiTicient  bank 

references 

Appraised  value  of  property  insufficient 

Other,  specify: 

Part  11— Disclosure  of  Use  of  Information 
Obtained  From  Outside  Source.  This  section 
need  only  be  completed  if  the  credit  decision 
was  based  in  whole  or  in  part  on  information 
that  has  been  obtained  from  an  outside 
source. 

In  evaluating  your  application,  we 

contacted  the  credit  reporting  agency 
listed  below,  and  the  information  they 
provided  affected  our  decision.  You  have 
a  right  to  know  the  information  they 
provided  to  us.  To  learn  about  this 
information,  please  contact: 

Name -— 

Address 

In  evaluating  your  application,  we 
obtained  information  about  you  from  a 
person  or  business,  and  the  infoiniation 
they  pro\  ided  affected  our  decision.  You 
have  a  right  to  know  the  information 
pro\  ided  to  us  by  that  person  or  business 
if  you  write  to  us  and  request  it  within  60 
days.  Please  write  to  us  at  our  office 
address. 

I  ADD  ECO  A  NOTICE) 

Form  C-3— Notification  of  Action  Taken 

Date _ 

Applicant's  .Name  and  Address 


Dear  Applicant:  Thank  you  for  recent 
application.  Your  request  for  |a  loan/a  credit 
card/  an  increase  in  your  credit  limit]  was 
carefully  considered,  and  we  regret  that  we 
dre  unable  to  approve  your  application  at  this 
time,  for  the  following  reason(s): 


Vour  Income: 

is  below  our  minimum  guidelines. 
_  is  insufficient  to  sustain  payments  on  the 
amount  of  credit  requested, 
reveals  that  current  obligations  are 
excessive  in  relation  to  income. 
_  could  not  be  verified 
Your  employment: 

— length  of  employment  is  not  sufficient  to 
qulaify  at  this  time, 
could  not  be  verified. 
^■our  Credit  history: 

history  of  making  payments  when  due 

was  not  satisfactory. 

could  not  be  verified: 
Your  Application: 

— lacks  sufficient  credit  references. 
Other: 


The  consumer  credit  reporting  agency 
contacted  that  provided  information  which 
influenced  our  decision  in  whole  or  in  part 
was  [name,  address  and  telephone  number  of 
the  credit  bureau).  Any  questions  regarding 
information  contained  on  your  consumer 
credit  report  should  be  directed  to  (credit 
bureau). 

If  you  ha\t'  any  questions  regarding  this 
letter  you  should  contact  us  at  jcreditor's 
name  address  and  telephone  number). 

You  should  know  that:  [ADD  ECOA 
NOTICE] 

■Statement  of  Denial 


Dear  Applicant:  TTiank  you  for  your  request 
of  June  14.  I'J.XX  for  a  loan  in  the  amount  of 
Sfl.5(X)  to  purchase  a  new  automobile. 

I  regret  that  we  cannot  grant  you  the  funds 
jou  requested,  W>!  require  that  loan 
customers  ha\  e  a  satisfactory  history  of 
repaying  previous  debts  in  a  timely  fashion. 
Your  credit  report  showed  that  you  h.ur  not 
p.jid  previous  borrowings  on  time 

In  considering  your  application  we 
obtained  a  credit  report  from  the  XYZ  (.reait 
Bureau  located  at  XXX  Main  Street, 
Anytown,  Anystate,  which  affected  our 
decision.  Their  telephone  number  is  X.XX- 

xxxx 

"I'ou  should  know  that  the  federal  Equal 
Credit  Opportunity  Act  prohibits  creditors 
•':om  discriminating  against  credit  applicants 
on  the  basis  of  race,  color,  religion,  national 
origin,  sex.  martial  status,  age  (with  certain 
limited  exceptions),  because  all  or  pari  of  the 
■ipplicant's  income  derives  from  any  public 
assistance  program:  or  because  the  applicant 
has  in  good  f.iith  exercised  any  right  under 
the  Consumer  Credit  Protection.  The  federal 
agency  that  administers  compliance  with  iins 
law  concerning  this  creditor  is  (name  and 
address  as  specified  by  the  appropriate 
agency  listed  in  .Appendix  .A  I 

I  regret  that  we  could  not  be  of  service  to 
\'ou  at  this  time. 

Sincerely. 
Credit  Officer 

Form  CS— Statement  of  Denial  and 

Counteroffer 

Date    — —— 
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Dear  Applicant:  We  have  ret;eive<J  your 
application  for  credit.  We  are  unable  to  offer 
you  credit  on  the  terms  that  you  reqiiesled  foi 
the  following  reason(s); 
We  can.  however,  offer  you  credit  on  the 
following  terms: 

If  this  offer  is  acceptable  to  you.  please  notif> 
us  within  [amount  of  time]. 

|.\dd  FCRA  disclosure,  if  applir;ifiU'| 

[ADD  F.COA  NOTICF] 

Farm  C~6 — Stuff  rr'ent  of  DenUil  and 

Ci'untcroffer 

Date    — 

Dear  Applicant:  Thank  you  fur  vour 
application  for  a  home  impiovcnicrit  loan  iii 
the  amount  of  $45,000 

1  regret  that  we  are  unahic  to  yrnril  you  the 
amount  of  credi'  you  have  requested.  It  is  the 
policy  of  our  finn  to  grant  home  improvement 
loans  for  a  maximum  term  of  15  years  and 
\ou  have  requested  the  loan  for  ;;(i  years 

We  would  be  pleased  to  make  you  the  loaii 
in  the  amount  you  requested  for  a  term  of  XS 
vears  at  a  rate  of  %  which  would  require 

monthly  payments  of  $  for  180  months.  If 

vou  would  like  to  accept  this  offer  please 
notify  us  no  later  than 

You  should  know  that  the  feder.tl 
government  prohibits  creditors,  such  as 
ourselves,  from  discriminating  against  credit 
applicants  on  the  basis  of  their  race,  color, 
religion,  sex.  marital  status,  age  or  because 
they  receive  income  from  a  public  assistance 
program  or  because  they  may  have  exetr.ised 
their  rights  under  the  Consumer  C-edit 
I'loteclion  Act.  If  you  believe  there  has  been 
discrimination  in  handling  your  i:pplic.<ition 
vou  should  contact  the  (name  of  agency]. 
XXX  Street.  Anytown.  Anyslatp  XXXXX 
(XXX)  XXX  xxxx 

We  look  forward  to  heanii«  from  vou 
by 

Sincerely. 
C:redit  Officer 

Form  C-~ — Statement  of  Rtrasons  for  Denial 
fCrfilit  Scoring) 

Dale    '■ 

Dear  Applicant:  Thank  you  for  your  recent 
application  for 

We  regret  that  we  are  unabie  to  approve  your 
request. 

Your  application  was  proceised  by  a  oredil 
scoring  system  which  assigns  a  numerical 
value  to  the  various  items  of  information  we 
consider  in  evaluating  an  application  These 
numerical  values  are  based  upon  the  results 
of  analyses  of  repayment  histories  of  large 
numbers  of  customers. 

The  information  you  provided  in  your 
application  did  not  score  a  sufficient  number 
of  points  [or  approval  of  the  application.  The 
areas  in  which  you  did  not  score  well 
compared  to  other  applicants  were: 
■  Bank  references 
*  Occupation 
'  Credit  rating 

In  evaluating  your  application  we  obtained 
information  from  a  credit  reporting  agency 
that  in  whole  or  in  part  influenced  our 
decision.  The  credit  reporting  agency  played 
no  part  in  our  decision  other  than  providing 
us  with  credit  information  about  you.  You 
have  a  right  to  know  the  informalum 


provided  to  us.  It  can  be  obtained  by 

contacting: 

Name: ■ 

.Address:  ■ 


Telephone:     ■ 

Sincerely. 
Notice:  The  federal  F.qual  Credit 
Opportunity  Act  prohifiits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex.  marital  status,  age  (provided  that 
the  applicant  has  the  capacity  to  enter  into  a 
binding  contract),  because  ull  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program;  or  because  the  applicant 
has  m  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
(name  and  address  as  specified  by  the 
appropriate  agency  listed  in  Appendix  A). 

Fvnn  C-8 — Disclosure  of  (L^hl  To  rcqiWKt 
Spt^(  ifir  Reasons  for  Credif  Denial 

Date     1 

Dear  Applicant:  Thank  you  for  applying  to 
us  for 

After  carefully  reviewing  your  application, 
we  are  sorry  to  advise  you  that  we  cannot 
(open  account/grant  loan/increase  credit 
limit]  to  you  at  this  time. 

If  you  would  like  a  statement  of  speciHc 
reasons  why  your  application  was  denied, 
please  contact  us  within  60  days  of  the  date 
of  this  letter  We  will  provide  you  with  the 
reasons  within  30  days  aft^r  your  request. 
Please  contact  us  at: 

Creditor's  name 
Creditor's  address 
Creditor's  telephone  number 

If  a  consumer  reporting  agency  was  used  in 
crtnneclion  with  your  application,  its  name, 
address,  and  telephone  number  is  shown 
below.  You  can  find  out  about  the 
information  contained  in  ypur  file  (if  one  was 
used!  by  contacting: 

Credit  Bureau: 

Phone: 

Sincerely. 

l.\DD  F.COA  NOTICE) 

Form  C-9 — Notice  Regardhg  Incompleteness 
uf  Application  and  Reques^  for  Additional 
Information 

Date    

Dear  Applicant:  We  have  received  your 
application  for  credit.  The  following 
information  is  needed  tn  miike  a  decision  on 
your  application: 


We  need  to  receive  this  information  by 
(date).  If  we  do  not  receive  it  by  that  date,  we 
will  regrettably  be  unable  to  grant  you  the 
credit  requested. 
Sincerely. 
Credit  GfTicer 


le  to 
jraii 


Form  C-W — Notice  Regarding  Incomplete 
Application  and  Request  for  Additional 

Information 

Date    

Dear  Applicant:  Thank  you  for  your 
application  for  a  loan  in  the  amount  of  S8,500 
to  purchase  a  new  car. 


In  order  to  make  a  decision  on  whether  we 
can  grant  you  the  amount  you  have  requested 
we  need  some  additional  information  about 
your  income.  Since  you  are  self  employed  we 
would  like  to  have  copies  of  your  tax  returns 
for  the  past  two  years.  As  soon  as  we  receive 
this  information  we  will  resume 
consideration  of  your  request. 

If  we  do  not  receive  the  information  from 
by  .       .1  regret  we  will  be  unable  to  gran! 
you  the  loan  on  the  basis  of  the  current 
application. 

Sincerely. 
Ciedit  Officer.* 

►  .Appendix  D — Issuance  of  Staff 
Interpretations 

Official  Stuff  Interpretations 

Officials  in  the  Board's  Division  of 
Consumer  and  Community  .Affairs  are 
authorized  to  issue  official  staff 
interpretaticms  of  this  regulations.  Thestr 
interpretations  provide  the  protection 
afforded  under  secti(m  7()ft(e)  of  the  act. 
F.xcept  in  unusual  circumstances,  such 
interpretations  will  not  be  issued  separately 
but  will  be  incorporated  in  an  official 
commentary  to  the  regulation,  which  will  Ix- 
amended  periodically. 

Requests  for  Issuance  of  Official  Stuff 
Interpretations 

.^  request  for  an  official  staff  interpretation 
should  be  in  writing  and  addressed  to  the 
Director.  Division  of  Consumer  and 
Community  Affairs.  Board  of  Governors  of 
the  Federal  Reserve  System,  Washington 
D.C.  20551.  The  request  should  contain  a 
complete  statement  of  all  relevant  facts 
concerning  the  issue,  including  copies  of  ai) 
pertinent  documents. 

Scope  of  Interpretations 

No  staff  interpretations  will  be  issued 
approving  creditors'  forms  or  statements. 
This  restriction  does  not  apply  to  forms  or 
statements  whose  use  is  required  or 
sanctioned  by  a  government  agency.'* 

16.  Supplement  I  is  revised  and 
redesignated  as  Appendix  E.  to  read  a.s 
follows: 

►  .'\ppendix  E — Stale  Exemption 

Application 

Any  state  may  apply  to  the  BoaixJ  for  a 
determination  that  a  class  of  transactions 
subject  to  state  law  is  exempt  from  the 
requirements  of  the  act  and  this  regulation. 
An  application  must  be  in  writing  and  signed 
b)  the  appropriate  state  official.  It  should  be 
addressed  to  the  Secretary.  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  D.C.  20551. 

Supporting  Documents 

An  application  should  be  accompanied  by: 

(1)  The  test  of  the  state  statute  or 
regulation  that  is  the  subject  of  the 
application,  and  any  other  statute,  regulation. 
or  judicial  or  administrative  opinion  that 
implements,  interprets,  or  applies  it. 

(2)  A  comparison  of  the  state  law  with  the       ♦ 
corresponding  provisions  of  the  federal  law. 
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(3)  The  text  of  the  state  statute  or 
regulation  that  provides  for  civil  and  criminal 
liability  and  administrative  enforcement  of 
the  state  law. 

(4)  A  statement  of  the  provisions  for 
enforcement,  including  an  identification  of 
the  state  office  tha'  administers  the  relevant 
law.  information  on  the  funding  and  the 
number  and  qualifications  of  personnel 
engaged  in  enforcement,  and  a  description  of 
the  enforcement  procedures  to  be  followed. 
including  information  on  examination 
procedures,  practices,  and  policies.  If  an 
exemption  application  extends  to  federally 
chartered  institutions,  the  applicant  must 
furnish  evidence  that  arrangements  have 
been  made  with  the  appropriate  federal 
agencies  to  ensure  adequate  enforcement  of 
state  law  in  regard  to  such  creditors. 

(5)  A  statement  of  reason  to  support  the 
applicant's  claim  that  an  exemption  should 
be  granted. 

Public  Notice  of  Application 

Notice  of  an  application  will  be  published, 
with  an  opportunity  for  public  comment,  in 
the  Federal  Register,  unless  the  Board  finds 
that  notice  and  opportunity  for  comment 
would  be  impracticable,  unnecessary,  or 
contrary  to  the  public  interest  and  publishes 
its  reasons  for  such  decision. 

Subject  to  the  Boards  Rules  Regarding 
Availability  of  Information  (12  CKR  Part  261], 
all  applications  made,  including  any 
documents  and  other  material  submitted  in 
support  of  the  application,  will  be  made 
available  for  public  inspection  and  copying. 
A  copy  of  the  application  also  will  be  made 
available  at  the  Federal  Reserve  Bank  of 
each  District  in  which  the  applicant  is 
situated. 

Favorable  Determination 

If  the  Board  determines  on  the  basis  of  the 
information  before  it  that  an  exemption 
should  be  granted,  notice  of  the  exemption 
will  be  published  in  the  Federal  Register,  and 
a  copy  furnished  to  the  applicant  and  to  each 
federal  official  responsible  for  administrative 
enforcement. 

The  appropriate  slate  official  shall  Inform 
the  Board  within  30  days  of  any  change  in  its 
relevant  law  or  regulations.  The  official  shall 
file  with  the  Board  such  p"rio<lic  reports  as 
the  Board  may  require. 

The  Board  will  inform  the  appropriate  state 
official  of  any  subsequent  umendmenls  to  the 
federal  law  regulation,  interpretations,  or 
enforcement  policies  Ihnt  might  require  an 
amendment  to  state  law.  regulation, 
interpretations,  or  enforcement  procedures. 

Adverse  Determination 

If  the  Board  makes  an  initial  determination 
that  an  exemption  should  not  be  granted,  the 
Board  will  afford  the  appli(;ant  a  reasonable 
opportunity  to  demonstrate  further  that  an 
exemption  is  proper.  If  the  Board  ultimately 
finds  that  an  exemption  should  not  be 
granted,  notice  of  an  adverse  determination 
will  be  published  in  the  Federal  Register  and 
a  copy  furnished  to  the  applicant. 

Revocation  of  Exemption 

The  Board  reserves  the  right  to  revoke  an 
exemption  if  at  any  time  it  determines  that 


the  standards  required  for  an  exemption  are 
not  met. 

Before  taking  such  action,  the  Board  will 
notify  the  appropriate  state  official  of  its 
intent,  and  will  afford  the  official  such 
opportunity  as  it  deems  appropriate  in  the 
circumstances  to  demonstrate  that  revocation 
IS  improper  If  the  Board  ultimately  finds  that 
revocation  is  proper  notice  of  the  Board's 
intention  to  revoke  such  exemption  will  be 
published  in  the  Federal  Register  with  a 
reasonable  period  of  time  for  interested 
persons  to  comment. 

Notice  of  revocation  of  an  exemption  will  be 
published  in  the  Federal  Register  .\  copy  of 
such  notice  will  be  furnished  to  the 
appropnate  state  official  and  to  the  federal 
officials  responsible  for  enforcement.  Upon 
revocation  of  an  exemption,  creditors  in  that 
state  shall  then  be  subject  to  the 
requirements  of  the  federal  iaw.-« 

(6)  Text  of  proposed  officio!  staff 
commentary.  The  proposed  Official  Staff 
Commentary  on  Regulation  B  (ECO-1.  Supp.  I 
to  12  CFR  Part  202)  reads  as  follows: 

OFFICI.AL  STAFF  COMMENTARY— ECO-1 

Introduction 

.1  Official  status.  Section  706(e)  of  the 
Equal  Credit  Opportunity  Act  protects  a 
creditor  from  civil  liability  for  any  act  done 
or  omitted  in  good  faith  in  conformity  with  an 
interpretation  issued  by  a  duly  authorized 
official  of  the  Federal  Reserve  System.  This 
commentary  is  the  vehicle  by  which  the 
Division  of  Consumer  and  Community  Affairs 
of  the  Federal  Reserve  Board  issues  official 
staff  interpretations  of  Regulation  B.  Good 
faith  compliance  with  this  commentary 
affords  protection  under  section  706(e). 

2.  Issuance  of  interpretations.  Any  person 
may  request  an  official  staff  interpretation. 
Interpretations  will  be  issued  at  the  staffs 
discretion  and  incorporated  in  this 
commentary  following  publication  for 
comment  in  the  Federal  Register.  Official 
staff  interpretations  will  be  issued  only  by 
means  of  this  commentary. 

3.  Status  of  previous  interpretations. 
Interpretations  of  Regulation  B  previously 
issued  by  the  Federal  Reserve  Board  and  its 
staff  have  been  incorporated  into  this 
commentary  as  appropriate.  All  other 
previous  Board  and  staff  interpretations, 
official  and  unofficial,  are  superseded  by  this 
commentary,  effective . 

4.  Comment  designations.  Each  comment  in 
the  commentary  is  identified  by  a  number 
and  the  regulatory  section  or  paragraph  that 
it  interprets.  The  comments  are  designated 
with  as  much  specificity  as  possible 
according  to  the  particular  regulatory 
provision  addressed  For  example,  some  of 
the  comments  to  §  202.7(d)  are  further 
divided  by  subparagraph,  such  as  comment 
7(d)(3)-l  and  7(d)(3}-2. 

Section  202.1    Authority,  Scope,  and 
purpose. 

1  (a )  /I  uthority  and  scope. 

1.  Scope.  The  Equal  Credit  Opportunity  Act 
.ind  Regulation  B  apply  broadly  to  all  credit — 
commercial  as  well  us  personal — without 
regard  to  the  nature  or  type  of  the  credit  or 
creditor.  If  a  transaction  provides  for  the 
deferral  of  the  payment  of  a  debt,  it  is  credit 


covered  by  Regulation  B  even  though  it  may 
not  be  a  credit  transaction  covered  by  Truth 
in  trending  (Regulation  Z),  Further,  the 
definition  of  creditor  is  not  restricted  to  the 
party  or  person  to  »\hom  the  oblig.ition  is 
initially  payable,  as  is  the  case  under  Truth  in 
Lending  Mc-eover.  the  act.  and  regulation     • 
apply  to  all  methods  of  credit  evaluations, 
whether  performed  ludgmenlally  or  by  use  of 
a  credit  scoring  system. 

1(b)  Purpose. 

1.  Footnotes.  Footnotes  shall  have  the  same 
legal  effect  as  the  text  of  the  regulation, 
whether  they  are  explanatory  or  illustrative 
m  nature. 

Section  202.2    Definitions. 

2(c)  Adverse  action. 
Paragraph  2(c)(l)(ii). 

1.  Termination.  When  a  credit  card  issuer 
terminates  the  open-end  account  of  a 
customer  because  the  customer  has  moved 
out  of  the  card  issuer's  service  area,  the 
termination  is  "adverse  action  '  for  purposifs 
of  the  regulation  unless  termination  on  this 
ground  was  explicity  provided  for  i.'-.  the 
credit  agreement  between  the  parties.  In 
cases  where  termination  is  adverse  action, 
notification  is  required  under  8  202.9, 

2.  Classification  of  arcounts.  Under  the 
"classification  of  accounts"  exception,  a 

creditor  that  terminates  an  entire  category  of 
credit  plans,  such  as  all  overdraft  checking 
lines  or  an  open-end  credit  card  program,  has 
not  taken  adverse  action  on  the  accounts 
terminated.  But  a  creditor  must  give  adverse 
action  notices  when  the  classification 
terminated  is  only  a  narrow  group  or 
subgroup  of  accounts.  For  example,  if  a 
creditor  terminates  revolving  credit  accounts 
that  have  low  credit  hmits  (e.g..  under  SWO) 
but  keeps  open  other  accounts  with  higher 
credit  limits,  the  creditor  must  comply  with 
the  adverse  action  notification  provisions  as 
to  the  accounts  terminated. 

Paragraph  2(c)(2)(ii), 

1.  Exercise  of  due-on-sole  clauses.  If  a 
mortgagor  sells  or  transfers  mortgaged 
property  without  the  consent  of  the 
mortgagee,  and  the  mortgagee  exercises  its 
contractual  right  to  accelerate  the  mortsage 
loan,  the  mortgagee  may  treat  both  the 
mortgagor  and  the  transferee  as  being  in 
default.  It  does  not  have  to  give  an  adverse 
action  notice  to  either  part\   (See 
commentary  to  §  202.2(e)  for  t.-^atment  of  a 
purchaser  who  request  to  assume  the  loan.) 

Paragraph  2(c)  (2)  (in). 

1.  Point-of-sale  transactions.  Denial  of 
credit  at  the  point  of  sale  does  not  constitute 
adverse  action  except  for  circuinslances  that 
are  specified  in  the  regulation  For  example, 
denial  at  point  of  sale  is  not  adverse  action  in 
the  following  situations 

•  A  credit  cardholder  presents  an  expired 
card  or  a  card  that  has  been  reported  to  the 
card  issuer  as  lost  or  stolen. 

•  The  amount  of  a  transaction  exceeds  a 
cash  advance  or  credit  limit. 

•  The  circumstances  (such  as  excessive 
use  of  a  credit  card  in  a  short  penod  of  time) 
suggest  that  fraud  is  involved. 

•  The  card  issuer's  authorization  facilities 
are  not  functioning. 
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•  Billing  sUtements  have  been  returned  to 
the  creditor  for  lack  of  a  forwarding  address 

Paragraph  2(c)  (2)  (v). 

1.  Type  accredit  for  credit  plan.  Denial  of 
credit  IS  not  adverse  action  if  the  credit  terms 
requested  differ  so  much  from  a  creditor's 
normal  credit  programs  as  to  represent  a  type 
of  crrdit  or  credit  plan  not  offered  by  the 
C! editor.  For  example: 

•  An  applicant  requests  an  open-tnd  line 
of  credit  secured  by  equity  in  the  applicant's 
home.  The  creditor  makes  equity  loans  but 
does  not  offer  any  open-end  credit  plan. 

However,  if  the  applicant  requests  a  t\pe 
of  credit  offered  by  the  creditor  but  on  terms 
that  the  creditor  does  not  offer,  the  creditor's 
denial  of  the  application  is  adverse  action. 
For  example; 

•  An  applicant  requests  mortgage  credit 
and  requests  a  loan  guarantee  under  a 
particular  government  program.  AlthouRh  the 
creditor  does  not  participate  in  that  particular 
guarantee  program,  it  does  make  mortgage 
loans. 

•  An  applicant  requests  an  unsecured  loan 
to  buy  a  boat.  Although  the  creditor  requires 
that  it  receive  a  security  interest  in  the  boat. 
it  does  make  boat  loans. 

The  creditor's  rejection  of  these 
applications  requires  notification  under 
§  :i02.9|a)(t)  and  (2). 

2{e|  Applicant. 

1.  Request  to  assume  loan.  If  a  mortgagor 
sells  or  transfers  the  property  securing  a 
mortgage  loan  and  buyer/transferee  makes 
an  application  to  the  creditor  to  bssume  the 
mortgiige  loan,  the  creditor  must  treat  the 
buyer/transferee  as  a  new  applic&nt. 

2(f]  .■\pplication. 

1.  Cenpral.  .A  creditor  haS  the  latitude 
undtr  the  regulation  to  establish  its  own 
application  process  and  to  decide  the  type 
and  amount  of  information  it  will  require 
from  credit  applicants. 

1.  "Procedures  established.  "The  term 
refers  to  the  actual  practices  followed  by  a 
creditor  for  making  credit  decisions — not  just 
its  formally  stated  application  procedures. 
For  example,  if  a  creditor  has  a  stated  policy 
requiring  all  applications  to  be  in  writing  on 
the  creditor's  application  form,  but  does 
make  credit  decisions  based  on  oral  requests, 
that  creditor  lakes  both  oral  and  written 
applications,  and  must  act  in  accordance 
with  §  202.9  for  both  types  of  applications. 

3.  When  an  inquiry  becomes  an 
application.  A  creditor  is  encouraged  to 
provide  consumers  with  information  about 
loan  terms.  If,  however,  when  giving 
information  to  the  consumer  the  creditor  also 
evaluates  information  about  the  applicant, 
determines  to  decline  the  request  and 
communicates  this  to  the  applicant,  it  has 
treated  the  inquiry  as  an  application  and 
must  then  provide  the  applicant  with  the 
reasons  for  denial.  Thus,  whether  the  inquiry 
becomes  an  application  depends  on  how  the 
creditor  responds  to  the  applicant,  not  on 
what  the  applicant  says  or  asks,  as  illustrated 
below: 

•  If  a  consumer  calls  (o  ask  about  loan 
terms  and  an  employee  explains  the 
creditor's  basic  loan  terms,  such  as  interest 
rates,  loan  to  value  ratio,  and  debt  to  income 
r^lio.  no  application  has  occurred.  The 
employee  has  only  given  out  information 
about  the  creditor's  policies. 


•  If  a  consumer  calls  to  ask  about  interest 
rates  for  car  loans,  and,  in  order  to  quote  the 
appropriate  rate,  the  loan  officer  asks  for  the 
make  and  sales  price  of  the  car  and  amount 
of  the  downpayment.  then  gives  the  consumer 
the  rate,  no  application  has  occurred.  The 
loan  officer  asked  and  used  information 
about  the  transaction  only  to  give  the  correct 
interest  rate. 

•  If  a  consumer  asks  about  terms  for  a  loan 
to  purchase  a  home  and  tells  is  the  loan 
officer  her  income  and  intended 
downpayment,  but  the  loan  officer  only 
explains  the  creditor's  loan  to  value  ratio 
policy  and  other  basic  lending  policies,  no 
application  has  occurred.  The  loan  officer  has 
provided  the  consumer  with  information  but 
has  not  told  the  consumer  w  hether  or  not  she 
qualifies  for  the  loan. 

•  If  a  consumer  calls  to  Bsk  terms  for  a 
loan  to  purchase  vacant  land  and  states  his 
income,  the  sale  price  of  the  property  to  be 
financed,  and  asks  whether  he  qualifies  for  a 
loan,  and  the  employee  responds  by 
describing  the  general  lending  policies, 
explains  that  he  would  need  to  look  at  all  of 
the  applicant's  qualifications  before  making  a 
decision  and  offers  to  send  an  application 
form  to  the  consumer,  no  application  has 
occurred.  However,  should  the  employee 
instead  explain  to  the  caller  that  his  stated 
income  is  not  sufficient  to  qualify  for  the  loan 
amount  he  is  requesting,  ar  application  has 
occurred  The  employee  has  made  a  credit 
decision  and  communicated  it  to  the 
consumer.  The  employee  should  then  explain 
to  the  consumer  that  the  loan  cannot  be 
approved  because  of  the  debt  to  income  ratio 
and  offer  to  send  the  consumer  a  written 
notice  of  denial  if  the  consumer  wishes  to 
recei\e  it. 

4.  Completed  application — diligence 
requirement.  The  regulation  defines 
completed  application  in  terms  that  give  a 
creditor  the  latitude  to  establish  its  own 
information  requirements,  but  the  creditor 
must  act  with  diligence  to  collect  any 
information  needed  to  complete  the 
application.  For  example,  the  creditor  should 
request  information  from  third  parties,  such 
as  credit  report,  promptly  after  receiving  the 
application.  If  additional  information  is 
needed  from  the  applicant,  such  as  an 
address  or  telephone  number  needed  to 
verify  employment,  the  creditor  should 
contact  the  applicant  promptly, 

2(j)  Credit. 

1.  General.  Regulation  B  covers  a  wider 
range  of  credit  transactions  than  Regulation 
Z  because  the  definition  of  credit  is  broader 
than  the  definition  of  credit  in  Regulation  Z 
(Truth  in  Lending).  For  purposes  of 
Regulation  B  a  transaction  is  credit  if  there  is 
a  right  to  defer  payment  of  a  debt — 
regardless  of  whether  the  credit  is  for 
personal  or  commercial  purposes,  the  number 
of  installments  required  for  repayment,  or 
whether  the  transaction  is  subject  to  a 
finance  charge.  There  is  no  numerical  test  as 
in  the  case  of  Regulation  Z. 

2(!)  Creditor. 

1.  Officers  and  employees.  The  term 
"creditor"  includes  employees  or  officers  of 
the  creditor  who  regularly  participate  in 
deciding  whether  to  extend  credit.  Such  ? 

individuals  can  be  held  personally  liable  for 
violations  of  the  act  or  regulation. 


2.  As.stgnees.  The  term  'creditor"  includes 
all  persons  participating  in  the  credit 
decision.  This  may  include  an  assignee  or  a 
potential  purchaser  of  the  obligation  who 
influences  the  credit  decision  by  indicating 
whether  it  will  purchase  the  obligation  if  the 
transaction  is  consummated.  The  term  also 
includes  a  purchaser  who  makes  its  credit 
criteria  known  to  the  credit  originator. 

3.  Referrals  to  creditors.  For  certain 
purposes,  the  term  "creditor "  includes 
persons  such  as  real  estate  brokers  who  do 
not  participate  in  credit  decisions  but  who 
regularly  refer  applicants  to  creditors,  or  who 
select  or  offer  to  select  creditors  to  whom 
credit  requests  can  be  made.  These  persons 
need  comply  only  with  §  202.4,  the  general 
rule  prohibiting  discrimination,  and  with 

§  202.5(a)  on  discouraging  applications. 

2(p)  Empirically  derived  and  othei  credit 
systems. 

\.  Purpose  of  definition.  The  definition 
under  §  202.2(p)(2)  sets  forth  the  criteria  that 
a  credit  system  must  meet  in  order  to  use  age 
as  a  predictive  factor.  Credit  systems  that  do 
not  meet  these  criteria  are  judgmental 
systems,  and  may  consider  age  only  for  the 
purpose  of  determining  a   "pertinent  element 
of  creditworthiness."  Either  system  may 
favor  an  elderly  applicant.  (See  §  202.6(b)(2).) 

2.  Periodic  revalidation.  The  regulafion 
does  not  specify  how  often  credit  scoring 
systems  must  be  revalidated.  To  meet  the 
requirements  for  statistical  soundness,  the 
credit  scoring  system  should  be  revalidated 
frequently  enough  to  assure  that  it  continues 
to  meet  recognized  professional  statistical 
standards. 

2(z)  Prohibited  basis. 

1.  Persons  related  to  applicant.  "Prohibited 
basis"  as  used  in  this  regulation  refers  to  the 
race,  color,  religion,  national  origin,  sex. 
marital  status,  or  age  of  an  applicant  (or 
officers  of  an  applicant  in  the  case  of  a 
corporation).  The  term  also  refers  to  the 
characteristics  of  individuals  with  whom  an 
applicant  is  affiliated  or  with  whom  the 
applicant  associates.  This  means,  for 
example,  that  under  the  general  rule  stated  in 
§  202.4,  a  creditor  may  not  discriminate 
againsfan  applicant  because  of  that  person's 
business  dealings  with  members  of  a  certain 
religion,  because  of  the  national  origin  of 
persons  to  whom  the  extension  of  credit 
relates  (e.g.,  the  tenants  in  the  apartment 
complex  being  financed),  or  because  of  the 
race  of  other  residents  in  the  neighborhood 
where  the  property  offered  as  collateral  is 
located, 

2.  National  origin.  A  creditor  may  not 
refuse  to  grant  credit  because  an  applicant 
comes  from  a  particular  country,  but  may 
take  the  applicant's  immigration  status  into 
account.  (See  the  commentary  to 

§  202.6(b)(7).)  A  creditor  may  also  take  into 
account  any  applicable  law.  regulation,  or 
executive  order  restricting  dealings  with 
citizens  (or  governments)  of  certain  countries, 
or  imposing  limitations  regarding  credit 
extended  for  their  use.  Regulation  B  does  not 
directly  address  whether  a  creditor  could 
deny  credit  on  the  grounds  that  the  applicant 
is  not  a  United  States  citizen,  but  such  a 
policy  could  violate  42  U.S.C.  1981  (Civil 
Rights  Act  of  1866). 
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3.  Public  assistance  program.  Any  federal, 
slate,  or  local  governmental  assistance 
program  that  provides  a  continuing,  periodic 
income  supplement,  whether  premised  on 
entitlement  or  need,  is  "public  assistance"  for 
purposes  of  the  regulation.  The  term  includes 
(but  is  not  limited  to)  Aid  to  Families  with 
Dependent  Children,  food  stamps,  rent  and 
mortgage  supplement  or  assistanre  programs. 
Social  Security  and  Supplemental  Security 
Income,  and  iinemploymen!  compensation. 
Only  physicians,  hospitals,  and  others  to 
whom  the  benefits  are  payable  must  consider 
Medicare  and  Medicaid  as  puiilic  assistance 
income. 

Section  202.3    Limited  exceptions  for  certain 
classes  of  transactions. 

1.  Scope.  The  reduction  in  requirements 
provided  in  this  section  relieves  burdens  on 
several  types  of  credit  for  which  full 
application  of  the  procedural  requirements 
would  be  inappropriate.  All  classes  of 
transactions  remain  subject  to  the  general 
rule  against  discrimination  on  a  prohibited 
basis,  and  any  other  provision  not 
specifically  excepted. 

3(a)  Public  utilities  credit. 

1.  Definition.  This  definition  applies  only  to 
credit  for  the  purchase  of  the  utility  service, 
such  as  electricity,  gas.  or  telephone  service. 
Credit  provided  or  offered  by  a  public  utility 
for  some  other  purpose — for  financing  the 
purchase  of  durable  goods,  such  as  a  gas 
dryer  or  telephone  equipment,  or  for  home 
improvements  such  as  insulation — is  not 
exempt. 

2.  Security  deposits.  A  utility  company  is  a 
creditor  if  it  supplies  utility  serv  ice  and  bills 
the  user  after  the  service  has  been  provided. 
Hence  a  requirement  for  a  security  deposit, 
for  example,  is  a  credit  term  subject  to  the 
regulation. 

3(c)  Incidental  credit. 

1.  Examples.  If  a  service  provider  (such  as 
a  hospital,  doctor,  lawyer  or  small  retailer) 
allows  the  client  or  customer  to  defer  the 
payment  of  a  bill,  this  deferral  of  a  debt  is 
credit  for  purposes  of  the  regulation,  even 
though  there  is  no  finance  charge  and  no 
agreement  for  payment  in  installments. 
Because  of  the  exceptions  provided  by  this 
section,  however,  these  particular  credit 
extensions  are  exempt  from  compliance  with 
many  of  the  procedural  requirements  of  the 
regulation. 

3(d)  Business  credit. 

1.  Definition.  The  test  for  deciding  whether 
a  transaction  qualifies  as  business  credit  is 
one  of  primary  purpose  If  it  is  not  clear  that 
a  transaction  is  primarily  for  business, 
commercial,  or  agricultural  purposes,  then  the 
transaction  does  no!  qualify  under  this 
section.  For  example,  credit  for  the  purchase 
or  improvement  of  rental  property  may  not  be 
business  credit  unless  it  is  clear  th.jt  the 
applicant  is  in  the  business  of  dealing  in 
rental  property.  Similarly,  an  open-end  credit 
account  used  for  both  personal  and  business 
purposes  should  not  be  treated  as  business 
credit  unless  the  predominant  purpose  of  the 
account  IS  business-related. 

Paragraph  3(dj(3). 

1.  Notification.  A  creditor  must  in  all  cases 
notify  the  business  credit  applicant  of  a 
cTedit  deniaTor  other  adverse  action.  This 


notification  may  be  written  or  oral,  but  it 
must  be  given  within  a  reasonable  time  after 
the  decision  is  made. 

3(e)  Governmental  credit. 

1.  Credit  to  governments.  The  exception 
relates  to  credit  extended  to  (not  by) 
governmental  entities.  For  exa.mple.  credit 
extended  by  a  creditor  in  the  private  sector  to 
a  local  government  is  covered  by  this 
exception,  but  credit  extended  by  a  federal  or 
state  housing  agency  to  consumers  does  not 
qualify  for  special  treatment  under  this 
category. 

Section  202.4    General  rule  prohibiting 
discrimination. 

1.  Scope  of  section.  Other  provisions  of  the 
regulation  identify  specific  practices  that  are 
expressly  prohibited  by  the  act  or  that  are 
impermissible  because  thp_\  could  result  in 
credit  discrimination  on  a  basis  prohibited  by 
the  act.  The  general  rule  stated  in  this  section 
covers  all  dealings,  without  exception, 
between  an  applicant  and  a  creditor,  whether 
or  not  addressed  by  other  provisions  of  the 
regulation.  It  covers,  for  example:  application 
procedures,  criteria  used  to  evaluate 
creditworthiness,  communications  with  the 
applicant,  administration  of  accounts,  and 
treatment  of  delinquent  or  slow  accounts. 
Thus,  a  credit  practice  that  differentiates 
among  applicants  on  a  prohibited  basis 
violates  the  act  because  it  violates  the 
general  rule  set  forth  in  this  section — even 
though  the  practice  is  not  specifically 
prohibited  in  the  regulation. 

Section  202.5    Rules  concerning  taking  of 
applications. 

5(a)  Discouraging  applications. 

1.  Potential  applicants.  Generally,  the 
regulation's  protections  apply  only  to 
applicants,  persons  who  have  requested  or 
received  an  extension  of  credit  In  keeping 
with  the  purpose  of  the  act — to  require  that  a 
ceditor  not  discriminate  on  a  prohibited 
basis  in  making  credit  equally  available  to  all 
credit-worthy  persor.s — section  202. 5(y) 
covers  certain  acts  or  practices  directed  at 
potential  applicants.  It  bars  the  creditor  from 
an  act  or  practice  that  would  discourage 
someone,  on  a  prohibited  basis,  from 
applying  for  credit.  Examples  of  practices 
prohibited  by  this  section  include: 

•  A  statement  that  the  applicant  shouldn't 
bother  to  apply,  after  the  applicant  states  that 
he  is  retired. 

•  A  pattern  of  using  advertisements 
illustrated  with  people  of  only  one  race  in  a 
community  that  is  muiti-racial. 

•  Use  of  phrases  or  symbols  that  are 
known  to  exclude  or  offend  a  particular 
racial  or  ethnic  group. 

2.  .Affirmative  advertising.  A  creditor  may 
affirmatively  solicit  or  encourage  members  of 
protected  groups  to  apply  for  credit, 
especially  groups  that  might  not  normally 
seek  credit  from  that  creditor. 

5(b)  General  rules  concerning  requests  for 
infornation. 

Paragraph  5(b)(1). 

1.  Requests  for  information.  This  section 
governs  the  types  of  information  that  a 
creditor  may  gather  Section  202.6  governs 
how  information  may  be  used. 

5(d)  Information  a  creditor  may  not 
request. 


Paragraph  51d)(l). 

1.  Indirect  disclosure  of  prohibited 
information.  The  fact  that  certain  credit- 
related  information  may  indirectly  disclose 
marital  status  does  not  bar  a  creditor  from 
seeking  such  information.  For  example,  the 
creditor  ma\  ask  about; 

•  The  applu  ant  s  obligation  to  pa> 
Hlimony.  child  support,  or  separate 
mainlendnre. 

•  The  source  of  income  to  be  used  as  (he 
basis  for  repaying  the  credit  requested,  which 
could  disclose  that  it  is  the  income  of  a 
spouse. 

•  Whether  any  obligation  disclosed  by  the 
applicant  has  a  co-obligor,  which  could 
disclose  that  the  co-obligor  is  a  spouse  or 
former  spouse. 

•  The  ownership  of  assets,  which  could 
disclose  the  interest  of  a  spouse. 

Paragraph  5(d|(2). 

1.  .Appropriate  disilosLTe.  The  sample 
application  forms  in  Appendix  B  to  the 
regulation  illustrate  how  a  creditor  can 
inform  applicants  of  their  right  not  to  disclose 
alimony,  child  support,  or  separate 
maintenance  income. 

2.  Specific  inquiry  about  income  When  it 
inquires  about  income,  a  creditor  need  not 
give  the  disclosure  about  alimony  and  the 
like  if  the  inquiry  is  worded  in  a  way  that 
would  not  lead  the  applicant  unintentionally 
to  disclose  alimony,  child  support  or  separate 
maintenance  payments.  For  example,  an 
inquiry  asking  the  applicant  to  list  specific 
types  of  income  such  as  salary,  wages,  or 
investment  income  need  not  be  prefriced  by 
the  disclosure.  Bui  if  the  application  form 
asks  for  salary  or  wages,  the  creditor  should 
also  provide  space  for  the  applicant  to  report 
income  from  other  sources. 

5|c)  .Application  forms. 

1.  Requirement  for  written  applications. 
The  requirement  of  written  applications  for 
certain  types  of  dwelling-related  loans 
specified  in  section  202,13  is  intended  to 
assist  the  federal  supervisory  agencies  in 
monitoring  compliance  with  the  ECOA  and 
the  Fair  Housing  Act.  A  creditor  will  satisfy 
the  requirement  for  taking  written 
applications  by  writing  down  the  information 
that  it  normalU  considers  in  making  a  credit 
decision.  Model  application  forms  are 
provided  in  -Appendix  B.  although  use  of  a 
form  is  not  reqtjired. 

2.  Telephone  applications.  A  creditor  who 
accepts  applications  by  telephone  for 
dwelling-related  c-edit  covered  by  |  202.13 
can  meet  the  requirements  for  v^Tl':en 
applications  by  writing  down  the  information 
that  is  provided  orally  by  the  applicant.  The 
creditor  should  also  note  on  the  form  or  other 
application  record  that  the  application  was 
received  by  telephone. 

Section  202.6    Rules  concerning  evaluation 
of  applications. 

6(a)  General  rule  concerning  use  of 
information. 

1.  Scope  of  rule.  When  evaluating  an 
application  for  credit,  a  creditor  may 
generally  use  or  consider  any  information 
obtained.  However,  a  creditor  m  jv  not 
consider  in  its  evaluation  of  creditworthiness 
any  information  that  it  is  barred  by  §  202.5 
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from  obtaining.  There  are  certain  limited 
exceptions  for  considering  age.  under 
§  202.6(b)(2).  and  other  exceptions  for  special 
purpose  credit,  under  §  202.8. 

2-  Effects  test.  The  effects  test  is  a  judicial 
doctrine  that  was  developed  in  a  series  of 
employment  cases  decided  by  the  Supreme 
Court  under  Title  VII  of  the  Civil  Rights  Act 
of  1964.  Congress  intended  this  doctrine  to  be 
applicable  to  a  creditor's  determination  of 
creditworthiness.  This  Congressional  intent  is 
documented  in  the  Senate  Reporl  that 
accompanied  H.R  6516,  No.  94-589.  pp.  4-5; 
and  in  the  House  Report  that  accompanied 
H.R.  6516,  NO.  94-210,  p.  5.  Thus,  the  act  and 
regulation  prohibit  a  creditor  practice  that  is 
discnminatory  in  effect  because  it  has  a 
disproportionately  negative  impact  on  a 
protected  class,  even  though  the  creditor  has 
no  intent  to  discriminate,  and  even  though 
the  practice  appears  neutral  on  its  face.  The 
fact  that  a  credit  standard  has  a 
disproportionately  negative  impact  on  a 
prohibited  basis  does  not  make  it  necessarily 
unlawful  if  use  of  the  standard  meets  a 
legitimate  business  need  that  cannot  be 
achieved  by  means  that  are  less  disparate. 
For  example,  requiring  that  applicants  have 
ingomes  in  excess  of  a  certain  amount  to 
qualify  for  an  overdraft  line  of  credit  could 
mean  that  women  and  minority  applicants 
wil  be  rejected  at  a  higher  rate  than  men  and 
non-minority  applicants.  So  long  as  there  is  a 
demonstrable  relationship  between  the 
income  requirement  and  creditworthiness  for 
the  level  of  credit  involved,  use  of  the  income 
standard  will  likely  be  permissible.  Howp\pr. 
to  lessen  the  potential  negative  impact  on 
protected  groups,  a  creditor  might  make 
adjustments  that  will  still  serve  its  business 
purposes,  for  example,  by  establishing  a 
lower  credit  limit  for  those  with  lower 
incomes. 

6(b)  Specific  rules  concerning  use  of 
information. 

Paragraph  6(b)(1). 

1.  Prohibited  basis — marital  status.  A 
creditor  may  not  use  marital  status  as  a  basis 
for  determining  the  applicant's 
creditworthiness.  However,  a  creditor  may 
consider  an  applicant's  marital  status  for  thf 
purpose  of  ascertaining  the  creditor's  rights 
and  remedies  applicable  to  the  particular 
extension  of  credit.  For  example,  in  a  secured 
transaction  involving  real  properU'.  a  creditor 
could  take  into  account  whether  state  l;iw 
gives  the  applicant's  spouse  an  interest  in  the 
property  being  offered  as  collateral. 

2.  Prohibited  basis — special  purpose  credit. 
A  creditor  may  in  some  cases  consider  a 
"prohibited  basis"  to  determine  whether  the 
applicant  possesses  the  characteristic  needfd 
for  eligibility  in  a  special-propose  credit 
program.  (See  S  202.8.) 

Paragraph  6(b)(2). 

1.  Favoring  the  elderly.  In  any  system  of 
evaluating  creditworthiness,  an  creditor  may 
take  age  into  account  for  the  purpose  of 
favoring  a  credit  applicant  who  is  ape  62  or 
older. 

2.  Consideration  of  age  in  a  credit  scorinfi 
.■j.V's/f/T?.  Age  may  be  taken  directly  into 
account  in  a  credit  scoring  system  that  is 
"demonstrably  and  statisticalK'  sound."  as 
defined  in  §  202.2(p).  with  one  limitation:  an 
applicant  who  is  62  years  or  older  must  be 


treated  at  least  as  fsjvorably  as  anyone  who 
is  under  age  62. 

3.  Consideration  of  age  in  a  judgmental 
system.  Any  credit  scoring  system  that  does 
not  meet  the  definition  in  §  202.2(p)(2)  is  a 
judgmental  system.  In  a  judgmental  system,  a 
creditor  may  not  take  age  directly  into 
account  in  any  aspect  of  the  credit 
transaction.  For  example,  a  creditor  may  not 
reject  an  application  or  terminate  an  account 
because  the  applicant  is  approaching  age  60. 
nor  base  the  number  of  years  for  maturity  of 
a  mortgage  on  whether  the  applicant  is  35  or 
55  years  old.  But  a  creditor  that  uses  a 
judgmental  system  may  relate  the  applicant's 
age  to  other  information  about  the  applicant 
that  the  creditor  consider*  in  evaluating 
creditworthiness.  For  example: 

•  A  creditor  may  take  into  account 
information  such  as  the  applicant's 
occupation  and  length  of  time  to  retirement  to 
ascertain  whether  the  applicant's  income 
(including  retirement  income)  will  support  the 
extension  of  credit  to  its  maturity. 

•  A  creditor  may  consider  age  to  ascertain 
the  adequacy  of  a  security  offered  when  the 
term  of  the  credit  extension  exceeds  the  life 
expectancy  of  the  applicant  and  the  cost  of 
realizing  on  the  collateral  could  exceed  the 
applicant's  equity.  (An  elderly  applicant 
might  not  qualify  for  a  5  percent  down,  30 
year  mortgage  loan,  but  might  qualify  with  a 
large  downpayment  or  a  shorter  loan 
maturity.) 

•  A  creditor  may  consider  an  applicant's 
Hge  to  assess  the  significance  of  the 
applicant's  length  of  empluymeni  (a  young 
applicant  may  have  just  entered  the  job 
market)  or  length  of  time  at  an  address  (an 
elderly  applicant  may  recently  ha\e  retired 
and  moved  from  a  long-time  residence). 

4.  Use  of  a  combined  system.  A  creditor 
that  uses  a  credit  scoring  system  that 
qualifies  under  §  202.2(p)  may  also  consider 
other  factors  (such  as  a  credit  report  or  the 
applicant's  cash  flow)  on  a  judgmental  basis. 
Doing  so  will  not  affect  the  classification  of 
the  credit  scoring  system  as  "demonstrably 
and  satistically  sound."  However,  in  the 
judgmental  evaluation,  the  creditor  may 
consider  age  only  for  the  purpose  of 
determining  a  "pertinent  element  of 
creditworthiness. " 

5.  Consideration  of  public  assistance. 
When  considering  income  derived  from  a 
public  assistance  program,  a  creditor  may 
take  into  account,  for  example: 

•  The  length  of  time  an  applicant  will 
likely  remain  eligible  to  receive  such  income. 

•  Whether  the  applicant  will  continue  to 
qualify  for  benefits  based  on  the  status  of  the 
applicant's  dependents  (e.g..  Aid  to  Families 
with  Dependent  Children  of  Social  Security 
payments  to  a  minor). 

•  Whether  the  creditor  can  attach  or 
garnish  the  income  to  assure  payment  of  the 
debt  in  the  event  of  default. 

Paragraph  6(b)(5). 

1 .  Consideration  of  iiulix  .dual applicant. 
Certain  types  of  income — such  as  income 
derived  from  part-time  employment,  alimony, 
child  support  or  separate  maintenance, 
retirement  benefits,  or  public  assistance — 
must  be  evaluated  on  an  individual  basis,  not 
based  on  aggregate  statistics.  A  creditor  must 
assess  the  relibility  or  unreliability  of  an 


applicant's  income  on  the  applicant's  actual 
history,  not  on  statistical  measures  derived 
from  a  group. 

2.  Payments  consistently  made.  In 
determining  the  likelihood  of  consistent 
payments  of  alimony,  child  support  or 
separate  maintenance,  a  creditor  may 
consider  factors  such  as  whether  payments 
are  received  pursuant  to  a  written  agreement 
or  court  decree:  the  length  of  time  that  the 
payments  have  been  received:  whether  the 
payments  are  regularly  received  by  the 
applicant:  the  availability  of  procedures  to 
compel  payment:  and  the  creditworthiness  of 
the  payor,  including  the  credit  history  of  the 
payor  when  available  to  the  creditor. 

3.  Consideration  of  income.  There  are 
several  acceptable  methods  for  considering 
income,  whether  in  a  credit  scoring  on  a 
judgmental  system: 

•  A  creditor  can  score  or  consider  the 
amount  of  all  income  stated  by  the  applicant 
without  taking  steps  to  evaluate  the  income. 

•  A  creditor  can  evaluate  each  component 
of  the  applicant's  income,  and  then  score  or 
consider  reliable  income  separately  from 
income  that  is  not  reliable,  or  the  creditor 
may  disregard  a  portion  of  income  to  the 
extent  that  it  is  not  reliable  before 
aggregating  it  with  reliable  income. 

•  A  creditor  that  does  not  evaluate  all 
income  components  for  reliability  must  treat 
as  reliable  any  component  of  protected 
income  not  evaluated. 

In  considering  the  separate  components  of  an 
applicant's  income,  the  creditor  may  not 
automatically  discount  or  exclude  from 
consideration  any  protected  income. 

4.  Part-lime  employment,  sources  of 
income.  A  creditor  may  take  into  account  the 
fact  that  an  applicant  has  more  than  one 
source  of  earned  income — a  full-time  and  a 
part-time  job  or  two  part-time  jobs.  A 
creditor  may  also  score  or  treat  earned 
income  from  a  secondary  source  differently 
from  earned  income  from  a  primary  source. 
However,  the  creditor  may  not  score  or 
otherwise  take  into  account  the  number  of 
sources  with  respect  to  income  from 
protected  sources,  e.g..  retirement  income, 
social  security,  alimony.  Nor  may  the  creditor 
treat  negatively  the  fact  that  aij  applicants 
only  source  of  earned  income  is  derived  from 
a  part-time  job. 

Paragraph  6(bl(6). 

1.  Types  of  credit  references.  A  creditor 
has  the  latitude  to  set  reasonable  restrictions 
on  the  types  of  credit  history  and  credit 
references  that  it  will  consider,  provided  that 
the  restrictions  are  applied  to  all  credit 
applicants  without  regard  to  sex.  marital 
status,  or  any  other  prohibited  basis. 
However,  a  creditor  may  not  refuse  to 
consider  credit  information  solely  because  it 
is  from  another  creditor  (such  as  a  credit 
union  that  does  not  regularly  report  credit 
history)  rather  than  from  a  credit  bureau.  If  a 
creditor  denies  an  application  because  the 
applicant's  credit  references  are  not  among 
the  types  that  the  creditor  accepts,  the 
statement  of  reasons  given  to  the  applicant 
must  be  specific  on  this  point.  (See  the 
commentary  to  §  202.9) 

Paragraph  6(b)(7).  * 
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1.  National  orijiin — inim:i>ratian  status.  The 
applicant's  immlf?ratit)n  status  and  tips  to  the 
community  (such  as  employment  and 
continued  residence  in  the  area)  could  have  a 
bearing  on  a  creditors  ability  to  obtain 
repayment.  Accordingly,  the  creditor  m.iy 
consider  and  differentiate,  for  example, 
between  a  noncitizen  who  is  a  long-term 
resident  with  permanent  resident  status  and 
a  noncitizen  who  is  temporarily  in  this 
country  on  a  student  visa. 

Section  202.7    Rules  Concerning  Extensions 
of  Credit 

7(a)  Individual  accounts. 

1.  Open-end  credit — authorized  user.  A 
creditor  may  not  require  a  creditworthy 
applicant  seeking  an  individual  credit 
account  to  provide  additional  sifinatures. 
However,  the  creditor  may  condition  the 
designation  by  the  account  holder  of  an 
authorized  user  on  the  authorized  user's 
becoming  contractually  liable  for  the  account, 
as  long  as  the  creditor  does  not  differentiate 
on  any  prohibited  basis. 

2.  Open-end  crf^dit — choice  of  authorized 
user.  A  creditor  that  permits  an  account 
holder  to  designate  an  authorized  user  may 
not  restrict  this  designation  based  on 
relationships  that  discriminate  on  a 
prohibited  basis.  For  example,  if  the  creditor 
accepts  the  designation  of  an  applicant's 
spouse  as  an  authorized  user,  it  may  not 
refuse  to  accept  a  non-spouse  as  an 
authorized  user. 

3.  Overdraft  authority  on  transaction 
accounts.  If  a  transaction  account  includes  an 
overdraft  line  of  credit,  the  creditor  may 
require  that  all  persons  authorized  to  draw 
on  the  account  assume  liability  for  any 
overdraft. 

7(b)  Designation  of  name. 

1.  Single  name  on  account.  A  creditor  may 
require  that  joint  applicants  on  an  open-end 
account  designate  a  single  name  for  purposes 
of  administering  the  account  and  that  a  single 
name  be  embossed  on  the  credit  card(s) 
issued  on  the  account.  But  the  creditor  may 
not  require  that  the  name  be  the  husband's 
name.  (See  §  202.10  for  rules  governing  the 
furnishing  of  credit  history  on  accounts  held 
by  spouses.) 

7(c)  Action  concerning  existing  open  end 
accounts. 

Paragraph  7(c)(1). 

1.  Termination  coincidental  with  marital 
status  change.  When  there  is  a  change  in  an 
account  holder's  marital  status,  a  creditor 
generally  may  not  terminate  an  account 
unless  it  has  evidence  that  the  account  holder 
is  unable  or  unwilling  to  repay.  But  the 
creditor  may  terminate  an  account  on  which 
both  spouses  arc  jointly  liable,  even  if  the 
action  coincides  with  a  change  in  the  account 
holder's  marital  st.Uus.  when  one  or  both 
spouses; 

•  Repudiate  responsibility  for  future 
charges  on  the  account. 

•  Request  sep.irate  accounts  in  their  own 
names. 

•  Request  that  the  account  be  closed. 
Paragraph  7(c)(2). 

1 .  Procedure  pending  reapp/ication.  A 
creditor  may  require  a  reapplication  from  a 
contractually  liable  party,  even  when  there  is 
no  evidence  of  unwillingness  or  Inability  to 


repay,  if  the  credit  was  based  on  the 
qualifications  of  an  applicant  who  is  no 
longer  available  to  support  the  credit.  The 
creditor  may  specify  a  reasonable  time  period 
within  which  the  consumer  must  submit  the 
required  information.  While  a  reapplication  is 
pending,  the  creditor  must  allow  the  account 
holder  full  access  to  the  account  under  the 
existing  contract  terms.  The  creditor  may 
terminate,  suspend,  or  otherwise  restrict 
access  to  a  contractually  liable  party  only  as 
permitted  by  {  202.7(c)(1). 

2.  Updating  information.  A  creditor  may 
periodically  request  updated  information 
from  applicants,  but  may  not  use  events 
related  to  a  prohibited  basis — such  as  an 
applicant's  retirement  or  change  in  name, 
marital  status.or  age — to  make  such  a 
request. 

7(d)  Signature  of  spouse  or  other  person. 

1.  Qualified  applicant.  The  signature  rules 
assure  that  qualified  applicants  are  able  to 
obtain  credit  in  their  own  names.  Thus,  when 
an  applicant  requests  individual  credit,  a 
creditor  may  not  require  the  signature  of 
another  person  unless  the  creditor  has  first 
determined  that  the  applicant  alone  does  not 
qualify  for  the  credit  requested. 

2.  Unqualified  applicant.  When  an 
applicant  applies  for  individual  credit  bJl 
does  not  alone  meet  a  creditor's  standards, 
the  creditor  may  require  a  cosigner,  guarantor 
or  the  like — but  cannot  require  that  it  bt;  the 
spouse.  (See  commentary  to  8  202.7(d)(5)  and 

(6)) 

Paragraph  7(d)(1). 

1.  Joint  applicant.  The  term  "joint 
applicant"  refers  to  someone  who  applies 
contemporaneously  with  the  applicant  for 
shared  or  joint  credit.  It  does  not  refer  to  a    ■ 
person  whose  signature  is  required  by  a 
creditor  as  a  condition  for  granting  credit 
under  J  202.7(b)(5). 

Paragraph  7(d)(2). 

1.  Jointly  owned  property.  In  determining 
the  value  of  the  applicant's  interest  in  jointly 
owned  property,  a  creditor  may  consider 
factors  such  as  the  form  of  ownership  and  the 
property's  susceptibility  to  attachment, 
execution,  severance,  or  partition  and  the 
cost  of  such  action.  If  the  applicant's  interest 
in  the  property  does  not  support  the  amount 
and  terms  of  credit  sought,  the  creditor  may 
give  the  applicant  some  other  option  of 
providing  additional  support  for  the 
extension  of  credit.  For  example: 

•  Offering  the  signature  of  the  co-owner  of 
the  property  on  an  instrument  to  assure 
access  to  the  property,  but  not  to  impose 
personal  liability. 

•  Requiring  an  additional  party  under 
§  202.7(d)(5). 

•  Offering  to  grant  the  applicant's  request 
on  a  secured  credit  basis. 

Paragraph  7(d)(3). 

1.  Permissible  questions.  In  assessing  tj]^ 
creditworthiness  of  a  person  who  applies  for 
credit  in  a  community  property  state,  a 
creditor  may: 

•  Assume  that  the  applicant  is  a  resident 
of  the  state,  unless  the  applicant  indicates 
otherwise. 

•  Ask  the  applicant's  marital  status. 

•  Obtain  any  information  about  the  spouse 
of  an  applicant  that  may  be  requested  about 
tin  applicant. 


2.  Consideration  of  community  income. 
Under  the  equal  management  laws  of  some 
com.munity  property  states  each  spouse. 
acting  alone,  may  have  the  power  to  manage 
and  control  all  of  the  community  properly, 
including  the  earnings  of  the  other  spouse.  In 
such  a  state,  if  one  spouse  requests 
unsecured  credit  relying  on  the 
nonapplicant's  earnings,  a  creditor  must  treat 
the  income  as  community  property.  It  may 
not  require  the  signature  of  the  nonapplicant 
spouse  on  the  application,  note,  or  other 
credit  instrument 

Paragraph  7(d)(4). 

1.  Creation  of  enforceable  lien.  Some  state 
laws  require  that  both  spouses  join  in 
executing  <iny  instrument  by  which  real 
prope.'ly  is  encumbered.  If  an  applicani  offers 
such  property  as  security  for  credit,  a  creditor 
may  require  the  applicant  s  spou.se  to  sign  the 
instruments  necessary  to  create  a  valid 
security  interest  in  the  propertv.  The  creditor 
may  not  require  the  spouse  to  sig.n  the  note 
evidencing  the  credit  obligation  if  signing  the 
mortgage  or  other  security  agreement  is 
sufficient  to  make  the  property  av  ailable  to 
satisfy  the  debt  in  the  event  of  default. 
However,  if  under  state  law  both  spouses 
must  sign  the  note  to  create  an  enforceable 
lien,  the  creditor  mjy  require  them  to  do  so. 

2.  Seed  for  signature — reasonable  belief 
Generally,  a  signature  to  make  the  secured 
property  available  will  only  be  needed  on  a 
security  agreement,  A  creditor's  reasonable 
belief  that,  to  assure  access  to  the  properly, 
the  spouse's  signature  is  needed  on  an 
instrument  that  imposes  personal  liability 
should  be  supported  by  a  review  of  pertinent 
statutory  and  decisional  law  or  an  opinion  of 
the  state  attorney  general. 

3.  Integrated  -.nstru.ments.  When  a  creditor 
uses  an  integrated  instrument  that  combines 
the  note  and  the  security  agreemenL  the 
spouse  cannot  be  required  to  sign  the 
integrated  instrurTient  if  the  signature  is  only 
needed  to  perfect  the  security.  But  the  spouse 
could  be  asked  to  sign  an  integrated 
instrument  which  makes  clear  that  the 
spouse's  sign.iture  is  only  to  perfect  security 
and  that  signing  the  instrument  does  not 
impose  personal  liability.  For  example,  a 
legend  placed  next  to  the  spouse  s  signature 
could  make  clear  that  the  signature  is  only  to 
perfect  security  and  docs  not  impose 
personal  liability. 

Paragraph  7(d')(5). 

1.  Qualifications  of  cosigners.  In 
establishing  guidelines  for  eligibility  of 
cosigners,  a  creditor  may  restrict  the 
applicant's  choice  of  cosigners  but  may  not 
discriminate  on  the  basis  of  sex.  marital 
status  or  any  other  prohibited  basis.  For 
example,  the  creditor  could  require  that  the 
cosigner  live  in  the  creditor's  market  area 
but  not  that  the  spouse  be  the  cosigner. 

2.  Income  of  another  person.  An  applicant 
who  requests  individual  credit  relying  on  the 
income  of  another  person  (such  as  a  spouse) 
may  be  required  to  provide  the  signature  of 
that  other  person  to  make  the  income 
available  to  pay  the  debt.  In  community 
property  states,  the  signature  mav  be 
required  if  the  applicant  relies  on  the 
separate  income  of  another  person,  i.e.. 
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income  (ir  other  property  lh.it,  hs  a  rriHtler  ut  • 
state  law,  is  not  community  property. 

3  Renewal's  When  a  fixedtiTm  credit 
iitjIiRHtion  is  renewed,  a  creditor  may  not 
c.irry  forward,  or  continue  to  require  the 
sij;nature  of  a  cosigner  or  other  additional 
parly  unless  the  creditor  determines  the 
.ippiicant's  creditworthiness  at  renewal 
continues  to  warrant  an  additional  party. 

Paragraph  7(d)(6). 

1.  Guarantees.  A  guaranlee  on  an 
extension  of  credit  is  part  of  a  credit 
transaction  and  therefore  subject  to  the 
regulation.  The  rules  contained  in  §  2n2.7(d) 
har  a  creditor  from  requiring  the  signature  of 
a  guarantor's  spouse  in  the  same  way  that 
ihey  liar  the  credit  from  requiring  the 
signature  of  an  applicant's  spouse.  For 
example,  when  all  ofTicers  of  a  closely  held 
corporation  are  required  to  personally 
yucirantee  a  corporate  loan,  an  officer  who  is 
married  may  not  be  required  to  provide  the 
signature  of  the  spouse  if  no  additional 
signatures  would  be  sought  from  an 
'inmamed  officer 

7  (e)  Insurance. 

1   Differentiation.  Diffcrentiatiim  in  the 
availability  rales,  and  terms  on  which  credit- 
related  casually  insurance  or  credit  life. 
health,  accident,  or  disability  insurance  is 
I'fiered  or  provided  to  an  applicant  does  not 
v:o!ate  Regulation  B. 

2.  Insurance  irformation.  A  criiiitor  may 
obtain  information  about  an  applicant's  age. 
sex.  or  marital  status  for  insurance  purposes 
The  information  may  only  be  used,  however. 
for  determining  eligibility  and  premium  rates 
for  insurance,  and  not  in  making  the  credit 
decision. 

Seilian  202.8    Special  Purpose  Credit 
Programs 

afa)  Standard  qualified pro<;rums. 

1   Determining  qualified pn^grams.  'I'he 
Hn, ird  does  not  determine  whether  individual 
(jrograms  qualify  for  special  purpose  credit 
s;.i!us,  or  whether  a  particular  prog.'^iim 
'u  ntfits  an  'economically  disadvantaged 
I  Irtss  of  persons."  The  agency  or  creditor 
.Kiministering  or  offering  a  loan  must  make 
these  decisions  regarding  the  status  of  its 
;;ro2ram. 

2.  Compliance  with  program  authorized  hy 
'ederal  or  state  law.  A  creditor  does  not 
violate  Regulation  B  when  it  complies  in  good 
fiiith  with  a  regulation  promulgated  by  the 
administering  government  agency 
implementing  a  special-purpose  credit 
p.'ogram  under  §  202.8(a)fl].  The 
responsibility  lies  with  the  administering 
agency  to  promulgate  a  regulation  that  is 
consistent  with  applicable  federal  and  state 
l,.w 

3.  E\press!\  authorized.  A  credit  program 
e\pressly  authorized  by  federal  or  state  law 
i'lcludes  programs  authorized  by  federal, 
state  and  local  statute,  regulation  or 
ordinance,  or  by  judicial  or  administrative 
order. 

8(b)  Rules  in  other  sections. 

1.  Applicability  of  rules.  A  creditor  that 
denies  an  application  because  the  applicant 
does  not  meet  the  eligibility  requirements 
Icommon  characteristic  or  financial  need,  for 
example)  must  still  notify  the  applicant  of 
action  taken  as  required  In  §  202.9. 


8(c)  Special  rule  coiuenung  requests  ana 
tise  of  information. 

1.  Example.  Examples  of  programs  under 
which  the  creditor  can  ask  for  and  consider 
information  related  to  a  prohibited  basis  are 

•  Energy  conservation  improvements 
credit  programs  for  the  elderly,  for  which  the 
creditor  must  consider  the  applicant's  age. 

•  Programs  under  a  Minority  Enterprise 
Small  Business  Investment  Corporation,  for 
which  a  creditor  must  ask  and  consider  the 
applicant's  minority  status. 

8(d)  Special  rule  in  the  fase  of  financial 
need. 

1.  E.\amples.  Examples  of  programs  in 
which  financial  need  is  a  criterion  at*: 

•  Housing  subsidy  projp-ams  for  low  to 
moderate  income  households.i'or  which  a 
creditor  may  have  to  consider  the  applicant's 
receipt  of  alimony  or  child  support,  the 
spouse's  income,  etc. 

•  Student  loan  progr  im  based  on  the 
family's  financial  need,  for  which  a  creditor 
may  have  to  consider  the  spouse's  financial 
resources. 

2.  Student  loans  In  a  guaranteed  student 
loan  program,  a  creditor  may  obtain  the 
signature  of  a  parent  as  guarantor  when  it  is 
required  by  federal  or  state  law  or  agency 
regulation,  or  when  the  student  does  not  meet 
the  creditor's  standards  of  creditworthiness. 
(See  §  202.7(d)(1)  and  (5).)  A  signature  may 
not  be  required  when  a  student  has  a  work  or 
credit  history  that  satisfiet;  the  creditor's 
standards.  , 

Section  202.9    Notifications 

1.  Withdrawn  applications.  If  an  applicant 
expressly  withdraws  a  credit  application,  the 
creditor  is  relieved  of  the  notification 
requirements  under  §  202.B.  The  creditor 
must,  however,  comply  with  the  record 
retention  requirements  of  jlhe  regulation.  (See 
§  202.12(b)(4).) 

2.  Form  of  notice.  The  information  for 
notifications  required  under  §  202.9  may 
appear  on  either  or  both  sides  of  a  paper  if 
there  is  a  clear  reference  on  the  front  to  any 
information  on  the  back. 

9(a)  Notification  of  action  taken.  ECOA 
notice,  and  statement  of  specific  reasons. 
Paragraph  9(a)(1). 

1.  Timing.  Once  a  creditor  has  obtained  all 
the  information  it  normally  considers  in 
making  a  credit  decision,  the  application  is 
complete  and  the  creditor  has  30  daw^s  in 
which  to  notify  the  applicant  of  the  credit 
decision. 

2.  Notification  of  action,  Notification 
occurs  when  a  creditor  delivers  or  mails  a 
notification  to  the  applicart's  last  known 
address  or.  in  the  case  of  an  oral  notification, 
when  the  creditor  communicates  with  the 
applicant. 

3.  Notification  of  approval.  Notification  of 
approval  may  be  express  or  by  implication. 
For  example,  the  creditor  Kill  satify  the 
notification  requirement  if  it  gives  the 
applicant  the  credit  card,  money,  property,  or 
services  requested. 

4.  Incomplete  application.  A  creditor  that 
receives  an  application  that  is  incomplete, 
but  that  contains  sufficient  information  on 
which  to  base  a  credit  decision,  may  deny  the 
application  and  notify  the  applicant  of  the 
denial  in  accordance  with  §  202.9(a)(1).  It 


need  not  follow  the  alternative  notice 
procedure  contained  in  §  202. 9(c] 

5.  Timing  of  counteroffer.  A  credilor  must 
notify  an  applicant  of  a  counteroffer  within 
30  days  of  receiving  a  completed  applicatitm 

6.  Counteroffers.  Section  202.9(al(1)(iv) 
does  not  require  a  creditor  to  hold  a 
counteroffer  open  for  90  days  or  for  any 
particular  length  of  time. 

7.  Counteroffer — combined  notice.  A 
creditor  that  gives  the  applicant  a  combiru  d 
counteroffer  and  adverse  action  notice  thai 
complies  with  §  202.9(a)(2)  need  not  send  a 
second  adverse  action  notice  if  the  applicant 
does  not  accept  the  counteroffer. 

9(bl  Form  of  ECOA  notice  and  statement  of 
specific  reasons. 

Paragraph  9(b)(1). 

1.  Substantially  similar  notice.  The  ECOA 
notice  sent  with  a  notification  of  a  credit 
denial  will  comply  with  the  regulation  if  it  is 
"substantially  similar"  to  the  notice 
contained  in  $  202.9(b)(1).  For  example,  a 
creditor  may  add  a  reference  to  the  fact  that 
the  ECOA  permits  age  to  be  considered  in 
certain  credit  scoring  systems.  In  addition,  a 
creditor  may  include  as  part  of  the  notice  a 
reference  to  a  similar  state  statute  or 
regulation  and  to  a  state  e.nforcement  agency. 

Paragraph  9(b)(2). 

1.  Number  of  specific  reasons.  A  creditor 
must  disclose  the  principal  reasons  for 
denying  an  application  or  taking  other 
adverse  action.  The  regulation  does  not 
mandate  that  a  specific  number  of  reasons  bt 
disclosed,  but  disclosure  of  more  than  four 
reasons  is  not  likely  to  be  helpful  to  the 
applicant. 

2.  Source  of  specif ic  reasons.  The  specific 
reasons  disclosed  under  §  202.9  (a)(2)  and 
(b)(2)  must  relate  to  and  accurately  describe 
the  factors  actually  considered  or  scored  by  a 
creditor. 

3.  Specificity  of  reason.  Creditors  neei  not 
describe  how  or  why  a  factor  adversely 
affected  an  applicant.  For  example,  the  notice 
may  say  "length  of  residence"  rather  than 
"too  short  a  period  of  residence." 

4.  Credit  scoring  system.  If  a  creditor  bases 
the  denial  on  a  credit  scoring  system,  the 
reason  disclosed  must  relate  only  to  those 
factors  actually  scored  in  the  system. 
Moreover,  no  factor  that  was  considered  may 
be  excluded  from  disclosure.  The  creditor 
must  disclose  reasons  actually  considered 
(for  example,  "age  of  automobile  ")  even  if  the 
relationship  of  that  factor  to  predicting 
creditworthiness  may  not  be  clear  to  the 
applicant. 

5.  fudgmental system.  If  a  creditor  uses  a 
judgment  system,  the  reasons  for  the  denial 
must  relate  to  those  factors  in  the  applicant's 
record  actually  reviewed  by  the  person 
making  the  decision. 

6.  Combined  credit  scoring/judgmental 
system.  If  a  creditor  denies  an  application 
based  on  a  credit  evaluation  system  that 
employs  both  credit  scoring  and  judgment 
components,  the  reasons  for  the  denial  must 
come  from  the  component  of  the  system  that 
the  applicant  failed.  For  example,  if  a  creditor 
initially  credit  score  an  application  and 
denies  the  credit  request  as  a  result  of  that 
scoring,  the  reasons  disclosed  to  the 
applicant  must  relate  to  the  factors  actually 
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score  in  the  system.  If  the  application  passes 
the  credit  scoring  stage  but  the  creditor  then 
denies  the  credit  request  based  on  a 
judgmental  assessment  of  the  applicant's 
record,  the  reasons  disclosed  must  relate  to 
the  factors  reviewed  judgmentally. 

7.  Automatic  denial.  Some  credit  decision 
methods  contain  features  that  call  for 
automatic  denial  because  one  or  more 
negative  factors  in  the  applicant's  record 
(such  as  the  applicant's  previous  bad  credit 
history  with  that  creditor,  the  applicant's 
declaration  of  bankruptcy,  or  the  fact  that  the 
applicant  is  a  minor)  cannot  be  offset  by 
other  information  about  the  applicant.  When 
a  creditor  denies  the  credit  request  because 
of  an  automatic  factor,  the  creditor  must 
disclose  that  specific  factor. 

8.  Credit  scoring — method  for  selecting 
reasons.  The  regulation  does  not  require  that 
any  one  method  be  used  for  selecting  reasons 
for  credit  denial  that  is  based  on  a  credit 
scoring  system.  Various  methods  will  meet 
the  requirements  of  the  regulation.  One 
method  is  to  identify  the  factors  for  which  the 
applicant's  score  fell  furthest  below  the 
average  score  for  each  of  those  factors 
achieved  by  applicants  whose  total  score 
was  at  or  slightly  above  the  minimum  passing 
score.  Another  method  is  to  identify  the 
factors  for  which  the  applicant's  score  fell 
furthest  below  the  average  score  for  each  of 
those  factors  achieved  by  all  applicants. 
These  average  scores  could  be  calculated 
during  the  development  or  use  of  the  system. 
Any  other  method  that  produces  results 
substantially  similar  to  either  of  these 
methods  is  also  acceptable  under  the 
regulation. 

9.  Combined  ECOA-FCRA  disclosures. 
Sample  forms  C-1  through  C-8  of  Appendix  C 
provide  for  two  disclosures,  one  under  the 
ECO.A  and  the  other  under  the  Fair  Credit 
Reporting  Act  (FCRA).  The  ECOA  requires 
disclosure  of  the  principal  reasons  for 
denying  an  application  for  an  extension  of 
credit.  The  FCRA  requires  that  when  a 
creditor  has  based  a  decision  in  whole  or  in 
part  on  information  from  a  source  other  than 
'.he  applicant  or  the  creditor,  that  fact  must  be 
disclosed.  Disclosing  that  a  credit  report  was 
obtained  and  used  to  deny  the  application — 
the  disclosure  under  FCRA — does  not  satisfy 
the  requirement  under  the  ECOA  for 
disclosure  of  specific  reasons.  For  example,  if 
the  applicant's  credit  history  reveals 
delinquent  credit  obligations  and  the 
application  is  denied  for  that  reason,  to 
satisfy  §  202.9(b)(2)  the  creditor  must  disclose 
that  the  application  was  denied  because  of 
the  applicant's  deliquent  credit  obligations. 
To  satisfy  the  FCRA  requirement,  the  creditor 
must  also  disclose  that  a  credit  report  was 
obtained  and  used  to  deny  credit. 

9(c)  Incomplete  applications. 

Paragraph  9(c)(2). 

1.  Reapplication.  If  the  information 
requested  is  submitted  after  the  expiration  of 
the  time  period  designated  by  a  creditor,  the 
creditor  may  require  the  applicant  to  make  a 
new  application. 

Paragraph  9(c)(3). 

1 .  Oral  inquiries  for  additional  information. 
If  the  applicant  fails  to  provide  the 
information  in  response  to  an  oral  request,  a 
creditor  must  send  a  written  notice  to  the 


applicant  within  the  30  day  perfod  specified 
in  §  202.9(c)(1)  and  (c)(2).  if  the  applicant 
does  provide  the  information,  the  credit  shall 
lake  action  on  the  application  pursuant  to 
section  202.9(a). 
9|  f)  Multiple  creditors. 

1.  Third-party  notice — content.  If  a  single 
adverse  action  notice  is  being  provided  to  an 
applicant  on  behalf  of  several  creditors,  and 
they  are  under  the  jurisdiction  of  different 
federal  enforce.tipnt  agencies,  the  notice  need 
not  name  each  agency:  disclosure  of  any  one 
of  them  will  suffice. 

2.  Inud\  ertent  er.'-or  When  a  notice  is  to  be 
provided  through  a  third  party,  a  creditor  is 
not  liable  for  any  act  or  omission  of  the  third 
party  that  constitutes  a  violation  of  the 
regulation  if  the  creditor  accurately  and  in  a 
timely  manner  provided  the  third  party  with 
the  information  necessary  for  the  notification 
and  maintains  reasonable  procedures 
adopted  to  prevent  such  violations. 

Section  202. 10    Furnishing  of  Credit 
Information 

1.  Scope.  The  requirements  of  section 
202.10  for  designating  and  reporting  credit 
information  apply  only  to  creditors  that 
furnish  credit  information  to  credit  bureaus  or 
to  other  creditors.  There  is  no  requirement  for 
a  creditor  to  engage  in  such  reporting. 

2.  Reporting  on  all  accounts.  The 
requirements  of  |  202.10  apply  only  to 
accounts  held  or  used  by  spouses.  However, 
a  creditor  has  the  option  of  designating  all 
joint  accounts  (or  all  accounts  with  an 
authorized  user)  to  reflect  the  participation  of 
both  parties,  whether  or  not  the  accounts  are 
held  by  persons  married  to  each  other. 

3.  Designating  accounts.  In  designating 
accounts  and  reporting  credit  information,  a 
creditor  need  not  distinguish  between 
accounts  on  which  the  spouse  is  an 
authorized  user  and  accounts  on  which  the 
spouse  is  a  contractually  liable  party. 

4.  File  and  index  systems.  The  regulations 
does  not  require  the  creation  or  maintenance 
of  separate  files  in  the  name  of  each 
participant  on  a  joint  or  user  account,  or 
require  any  other  particular  system  of 
recordkeeping  or  indexing.  It  requires  only 
that  a  creditor  be  able  to  report  information 
in  the  name  of  each  spouse  on  accounts 
covered  by  §  202.10.  Thus,  if  a  creditor 
receives  a  credit  inquiry  about  the  wife,  it 
should  be  able  to  locate  her  credit  file 
without  asking  the  husband's  name.  A 
creditor  may  establish  whatever  system  will 
enable  its  employees  to  locate  the  credit  file. 

10(a).  Designation  of  accounts. 

1.  New  parties.  If  a  creditor  loams  that  new 
parties  who  are  spouses  have  permanently 
underiaken  payment  on  an  account,  as  in  the 
case  of  a  mortgage  loan  assumption,  the 
creditor  should  change  the  designation  on  the 
account  to  reflect  the  new  parties,  and  should 
furnish  subsequent  credit  information  on  the 
account  in  the  new  names. 

2.  Request  to  change  designation  of 
account.  A  request  to  change  the  manner  in 
which  information  concerning  an  account  is 
furnished  does  not  alter  the  legal  liability  of 
either  spouse  upon  the  account  and  does  not 
require  a  creditor  to  change  the  name  in 
which  the  account  is  maintained. 


St^ction  202. 12    Record  Retention 

12(a)  Retention  of  prohibited  information. 

1.  Use  of  retained  information.  Although  a 
creditor  may  retain  information  as  provided 
in  %  202.12(a).  its  use  of  the  information 
remains  subject  to  the  limitations  of  {  202.6. 

12(b)  Preser\ation  of  records. 

1.  Copies.  A  copy  of  the  original  record 
includes  carbon  copies,  photo  copies, 
microfilm  or  microfiche  copies,  or  copies 
produced  by  any  other  accurate  retrieval 
system,  such  as  documents  stored  and 
reproduced  Ijy  computer. 

2.  Computerized  decisions.  A  creditor  thai 
enters  information  items  from  a  written 
application  into  a  computerized  or 
mechanized  system  and  makes  the  credit 
decision  mechanically,  based  onl\  on  the 
items  of  information  entered  into  the  system, 
may  comply  with  §202.12(bl  by  retaining  the 
information  actually  entered.  It  need  not 
store  the  complete  written  application,  nor  is 
it  required  to  enter  the  remaining  items  of 
information  into  the  system.  If  the  transaction 
is  subject  to  S  202.13.  however,  the  creditor  is 
required  to  retain  the  data  on  personal 
characteristics  in  order  to  comply  with  the 
requirements  of  that  section. 

Paragraph  12(b)(4). 

1.  Vl'ithdrniyn  and  .brokered  applications. 
In  most  cases,  the  25-month  retention  period 
for  applications  runs  from  the  date  a 
notification  is  sent  to  the  applicant  grdnting 
or  denying  the  credit  requested.  In  certain 
transactions,  a  creditor  is  not  obligated  to 
provide  a  notice  of  the  action  taken.  In  such 
cases,  the  25-month  requirement  runs  from 
the  date  of  application,  as  when; 

•  An  application  is  withdrawn  by  the 
.ipplicant. 

•  An  application  was  submitted  to  more 
than  one  creditor  on  behalf  of  the  applicant. 
and  the  application  was  approved  by  one  of 
the  other  creditors. 

12(c)  Failure  of  compliance. 

1.  Inadvertent  errors.  Inadvertent  errors 
include,  but  are  not  limited  to.  clerical 
mistake,  calculation  error,  computer 
malfunction,  and  printing  error.  An  error  of 
legal  judgment  is  not  a  bona  fide  error  under 
the  regulation. 

Section  202. 13    Information  Requests  for 
Dwelling-Related  Loans 

13(a)  Information  to  be  requested. 

1.  Natural  person.  Ttie  requirements  of 
J  202.13  apply  only  to  applications  from 
natural  persons. 

2.  Principal  residence.  The  requirements  of 
§  202.13  apply  only  if  an  application  relates 
to  a  dwelling  that  is  or  will  be  occupied  b\ 
the  applicant  as  the  principal  residence  .\ 
credit  application  related  to  a  vacation  homi; 
or  a  rental  unit  is  not  covered.  In  the  case  of 
a  two-to-four  unit  dwelling,  the  application  is 
covered  if  the  applicant  intends  to  occupy 
one  of  the  units  us  a  principal  residence. 

3.  \c\v  principal  residence.  A  person  can 
have  only  one  principal  residence  at  a  time. 
However,  if  a  person  buys  or  builds  a  new 
dwelling  that  will  become  that  person  s 
principal  residence  within  a  year  or  upon 
completion  of  construction,  the  new  dwelling 
is  considered  the  principal  residence  for 
purposes  of  §  202.13. 
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4.  it  rrporary-  financu'^.  An  ■ipplicatioli  for 
titr.pordry  financing  to  CDnstrucI  a  d^vciliiij; 
IS  not  subject  to  J  202.13.  But  an  application 
iiir  both  a  temporary  loan  to  finance 
(.(instruction  of  a  dwcllln^  antl  a  porninncn' 
■r.ort^age  loan  to  take  effect  upon  the 
(.oinple'ion  of  constnictum  is  'i;:l>jfrt  to 
5  J(I2.1J 

■>  !.(>(in  pjrp'^st'.  Only  |.,..i\s  made  for  the 
;nirposes  state(i  in  §  202,13  .irp  coverecl.  For 
>>.,irnplp: 

•  A  loan  to  finance  s(  hcol  expenses  is  not 
i.r  a  covered  purpose  even  though  if  is 

si<.u;c(t  by  the  applicant's  principal 
TSK^enre 

•  .A  loan  to  finance  an  acidiiicn  In  ihc 
,ii,'plicants  principal  residcn(  e.  and  secured 
ri\  It,  to  be  used  as  a  business  office,  if  fur  h 
.  ii\  ered  p:    ryiose  since  it  is  for  an 
i-nfirovciiient  to  the  dwelling. 

•  A  loan  to  finance  both  an  atUi-'iou  to  the 
.I'piicant  s  principal  residenre  and  a  family 
vacation  is  not  for  a  covered  pu.'-posi   if  ihr 
^I'lmary  purpose  of  the  loan  is  th(  vn.iation 

\  (  reditor  may  rely  on  the  statement  of  the 
.ipplicant  about  the  primarv  pc-pcsi  of  »h( 

iMii  to  determine  coverat'e 
fi  Open-t'nd  home  equity  !ih:   -    Xn 

implication  for  an  open-end  line  of  i  -•■liil 
biised  upon  the  borrower's  etjuitv  in  a 
principal  residence  and  secured  'tiy  thai 
(!v\ellipj(  is  not  sut))ect  to  §  202.13 

7  Rrhnannni^s.  An  application  siiorni.'ted 
■o  the  onpmi!  creci  tor  to  ch.ini,'e  'be  tt-rins 


and  conditions  of  an  existing  extension  ol 
credit  IS  not  scbicct  to  §  202.13  if  the 
monitoring  ..ifoin  ntion  was  obtained  on  the 
original  application  for  credit  or  subsequent 
financing.  However.  §  202.13  does  cover  an 
application  for  refinancing  that  is  made  to 
other  than  the  original  creditor. 

13(b)  Meltuid  of  oblainins  information. 

1.  Forms  for  collpcting  data.  A  creditor  may 
ccillect  the  information  specified  in 

§  202-13(a)  either  on  an  application  form  or 
on  a  separate  form  refering  to  the  application 

2.  Written  applications.  The  regulation 
requires  written  applicatiars  for  the  types  of 
credit  covered  by  I  202.13.  (See  the 
commentary  'o  §  202.5(e).) 

3.  Ttlpphone.  mail  applkotions.  If  an 
applicant  does  not  apply  in  person  for  the 
credit  requested,  a  creditor  does  not  have  to 
complete  the  monitoring  information.  For 
example: 

•  A  creditor  that  accepts  iipplications  by 
telephone  does  not  have  to  request  the 
monitoring  information  in  the  course  of  the 
telephone  conversation. 

•  A  creditor  that  accepts  applications  by 
mail  does  not  have  to  make  a  special  request 
to  the  applicant  if  the  applicant  fails  to 
complete  the  monitoring  information  on  the 
application  form  sent  to  the  creditor. 
However,  if  the  applicant  later  appears  in 
person  at  the  creiiitor's  place  of  business  to 
complete  the  processing  of  the  application  or 
to  close  the  loan,  the  creditor  should  seek  and 


note  th*  inftirmation  at  that  time.  (See 
commentary  to  §  202.5(e)). 

4.  Applications  through  loan  shopping 
.ifrxices.  Wnen  a  creditor  accepts 
applications  through  an  unaffiliated  locin 
shopping  service,  that  application  is  not 
subject  to  the  requirements  of  §  202  13  (S»  .■ 
rommrntary  to  §  202.2(1).) 

5.  Inadvertent  notations.  If  a  creilito' 
inadvertently  obtains  the  monitoring; 
information  in  a  transaction  not  covi   i  il  h\ 
§  202.13,  the  creditor  may  act  on  .ind  rei.in 
the  application  without  violating  thi 
regulation.  (See  §  202.12(a).) 

13(c)  Disclosure  to  applicanllsl. 

1.  Procedures  for  providing  c/wi  /■  >;/•(  s 
The  disclosures  to  an  applicant  regardinft  the 
monitoring  information  must  be  provided  ui 
writing.  Appendix  B  contains  a  sample 
disclosure.  However,  a  creditor  may  devise 
its  own  disclosure  so  long  as  it  is 
substantially  similar.  The  creditor  nettl  iioi 
orally  request  the  applicant  to  prov  ide  tht 
moni^ring  information 

By  order  of  the  Boa 'd  ot  C.ovenio^s  of  the 
Federal  Reserve  System.  March  ".  IWS 
William  'W.  Wiles, 
Secretary  of  the  Board. 
\VK  Doc.  65-5877  Filed  3-ir>-fl5;  84,^  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  421 
{OW-fRL-2799-11 

Nonferrous  Metals  Manufacturing, 
Phase  II;  Point  Source  Category, 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comment. 

summary:  EPA  has  obtained  additional 
data  and  information  necessary  to  fill 
data  gaps  and  respond  to  comments 
made  on  the  nonferrous  metals 
manufacturing  Phase  II  (hereinafter, 
nonferrous  metals  manufacturing) 
effluent  limitations  guidelines, 
pretreatment  standards,  and  new  source 
performance  standards  proposed  under 
the  authority  of  the  Clean  Water  Act. 
EPA  is  making  the  data  and  information 
available  for  public  inspection  and 
comment. 

DATES:  Comments  on  the  data  and 
information  must  lie  submitted  by  April 
17,  1985. 

ADDRESSES:  Send  comments  to  Ms. 
Maria  M.  Irizarry.  Industrial  Technology 
Division  (WFf-552).  En\:ronment;il 
Protection  Agency.  401  M  Street,  SW., 
Washington.  D.C.' 20460.  Attention:  ECD 
Docket  Clerk.  The  supporting 
information  and  data  described  in  this 
notice  are  available  for  inspection  and 
copying  at  the  EPA  Public  Information 
Reference  Unit.  Room  2404  (Rear)  PM- 
213.  The  comments  on  this  notice  will  be 
made  available  for  public  inspection  as 
they  are  received  at  the  <ibove  location. 
The  EP.A  public  information  regulatiun 
(40  CFR  Part  2)  provides  that  a 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  information  may  be  obtained 
from  Emst  P.  Hall,  at  (202)  382-7126. 
SUPPLEMENTARY  INFORMATION:  EPA 
proposed  effluent  limitations  guidelines, 
pretreatment  standards,  and  new  source 
performance  standards  for  the 
nonferrous  metals  manufacturing  point 
source  category  on  June  27.  1984  (49  FR 
26352).  The  comment  period  closed  on 
October  2.  1984.  EPA  received  comments 
on  this  proposal  from  30  commenters. 
To  address  a  number  of  issues  that 
arose  during  the  proposal  phase  of 
nonferrous  metals  manufacturing,  the 
Agency  decided  to  collect  additional 
information  to  fill  c(;rtain  data  gaps  and 
clarify  comments.  Engineering  and 


sampling  visits  were  made  to  two 
nonferrous  metals  manufacturing  plants 
to  collect  process,  flow  and  chemical 
analysis  data.  These  plants  are  involved 
in  the  secondary  molybdenum  and 
vanadium  and  primary  and  secondary 
tin  subcategories.  In  addition  to 
information  from  these  two  nonferrous 
metals  manufacturing  plants,  EPA  is 
also  using  data  gathered  from 
engineering  and  sampling  visits  to  nine 
nonferrous  metals  forming  plants  to 
collect  process,  flow  and  chemical 
analysis  data.  The  nine  plants  are 
involved  in  the  metal  powder  (iron, 
copper  and  aluminum),  nickel-cobalt, 
titanium,  zirconium-hafnium,  refractory 
metals,  precious  metals  or  uranium 
subcategories.  Trip  reports  from  these 
plant  visits  that  were  claimed 
confidential  by  the  companies  are  in  the 
confidential  record;  the  rest  are  in  the 
public  record. 

EPA  has  also  obtained  clarification 
and  completion  of  data  collection 
portfolio  (dcp)  information.  In  addition, 
we  have  sent  dcp's  to  seven  secondary 
tungsten  and  cobalt  plants.  Responses  to 
four  of  these  requests  have  been 
received.  Responses  to  the  other  three 
are  still  pending.  Those  newly 
completed  dcp's  which  have  been 
received  and  are  not  confidential  are  in 
the  public  record. 

EPA  is  collecting  additional  economic 
information  on  plants  in  the  primary  and 
secondary  tin  subcategories.  When  this 
information  is  received,  it  will  be  placed 
in  the  public  record.! 

Pollutants  Selected  for  Regulations 

EP.A  is  considering  revising  the 
pollutants  to  be  regulated  in  13 
subcategories,  either  as  a  result  of  new 
information  collected  for  3  subcategories 
or  as  a  result  of  post  proposal  review  of 
10  subcategories.  As  a  result  of  the  new 
information  collected,  EPA  is 
considering  revising  the  pollutants  to  be 
regulated  in  secondary  molybdenum  and 
vanadium,  primary  and  secondary  tin 
and  secondary  uranium  subcategories. 

In  the  secondary  molybdenum  and 
vanadium  subcategory  the  proposal 
regulated  antimony,  lead,  nickel, 
molybdenum,  ammonia,  total  suspended 
solids  (TSS).  and  pH.  We  are  now 
considering  regulating  the  toxic 
pollutants  arsenic,  nickel,  chromium, 
copper,  lead,  selenium  and  zinc:  the 
nonconventional  pollutants  aluminum, 
ammonia,  boron,  cobalt,  germanium, 
iron,  manganese,  molybdenum,  tin. 
titanium  and  vanadium;  the 
conventional  pollutants,  pM.  and  TSS 
because  new  information  collected  after 
proposal  revealed  that  only  these 
pollutants  were  present  in  the 
wastewaters  at  treatable  amounts. 


In  the  primary  and  secondary  tin 
subcategory  we  had  regulated  the  same 
set  of  pollutants  for  both  primary  and 
secondary  plants;  however  we  are  now 
considering  regulating  a  different  set  of 
pollutants  for  primary  tin  smelters.  The 
pollutants  regulated  for  proposal  were 
antimony,  cyanide,  lead,  nickel,  tin. 
ammonia,  fluoride,  TSS  and  pH.  EPA  is 
continuing  to  propose  regulation  of  these 
pollutants  for  the  secondard  tin  building 
blocks.  For  the  primary  tin  building 
blocks,  however,  we  are  now 
considering  regulation  of  the  toxic 
pollutants  arsenic,  cadmium,  copper, 
lead,  selenium,  and  zinc; 
nonconventional  pollutants  aluminum, 
barium,  boron,  iron,  manganese  and  tin: 
conventional  pollutants  TSS  and  pH 
because  new  inform.ation  collected  after 
proposal  revealed  that  only  these 
pollutants  were  present  in  the 
wastewaters  at  treatable  amounts. 

The  toxic  pollutants  arsenic, 
cad.minum,  chromium,  copper,  lead, 
nickel,  selenium  and  zinc  and  the 
nonconventional  pollutants  ammonia, 
cobalt  and  germanium,  have  been 
regulated  in  the  proposal  using  lime, 
settle  and  filter  as  the  control 
technology.  We  intend  to  use  the  same 
treatment  effectiveness  levels  for  these 
pollutants  as  used  for  proposal. 
Pollutants  which  have  not  been 
previously  regulated  in  this  category, 
nonconventional  pollutants  aluminum, 
iron,  and  manganese  are  shown  in  Table 
1  with  the  treatment  effectiveness  levels 
expected  from  a  line,  settle  and  filter 
system.  These  treatment  effectiveness 
values  were  published  in  the 
development  document  for  this  category 
at  proposal  and  are  believed  to  be 
applicable  to  each  subcategory  in  the 
category.  We  invite  comment  on  the 
applicability  and  achievability  of  these 
treatment  effectiveness  value. 


Table  1 


See  also  table  S 

The  secondary  uranium  subcategory 
is  currently  being  sampled.  The  data 
will  be  provided  to  affected  facilities  as 
soon  as  it  is  available.  Nonconfidential 
information  will  be  placed  in  the  publir 
record  without  further  notice.  In  this 
subcategory  we  have  collected  data  on 
uranium.  However,  the  Department  of 
Energy  (DOE)  has  commented  that  EPA 
lacks  the  legal  authority  under  the  Clean 
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Water  Act  to  establish  effluent 
limitations  for  uranium  as  a  pollutant. 
Although  EPA  had  intendc  d  to  regulate 
only  the  depleted  form  of  uranium  in  its 
June  27,  19B4  proposal,  the  Agency  has 
been  informed  hy  DOE  that  this 
substance  is  considered  as  "source 
material"  under  the  Atomic  Energy  Act. 
In  light  of  the  Supreme  Court's  decision 
in  Train  v.  Colorado  Public  Interest 
Research  Group.  426  U.S.  1  (1976)  that 
"source",  "special  nuclear"  and  "by- 
product" materials  are  not  pollutants 
within  the  meaning  of  the  Clean  Water 
Act.  EPA  is  now  considering  the 
withdrawal  of  effluent  limitations  for 
this  substance. 

For  nine  (primary  cesium  and 
rubidium,  primary  and  sec.ondar> 
germanium  and  gallium,  metallurgical 
acid  plants,  primary  molybdenum  and 
rhenium,  primary  precious  metals  and 
mercury,  secondary  precious  metals. 
secondary  tantalum,  sei  ondary  tungsten 
and  cobalt  and  primHr>  zirconium  and 
hafnium)  subcategories  certain  of  the 
principal  metals  being  manufactured  at 
the  facilities  were  not  regulated  in  the 
plant's  wastestreams  at  proptisal. 
However.  EPA  has  determined  that  most 
of  these  metals  could  be  present  at 
significant  levels  in  the  discharges  from 
these  subcategories  and  should, 
therefore,  be  considered  for  regulation 
as  nonconventional  pollutants. 

,For  one  additional  subcategory, 
primary  beryllium,  we  are  also 
considering  adding  the  toxic  pollutant 
cyanide,  and  the  nonconventional 
pollutant,  ammonia.  This  is  necessary 
because  the  Agency  has  new 
information  indicating  that  those 
pollutants  are  present  in  the 
wastestreams  from  that  subcategory  at 
treatable  levels.  We  intend  to  use  the 
same  control  technology  used  for 
proposal,  cyanide  precipitation  and 
ammonia  steam  stripping,  to  control 
these  pollutants  to  the  same  treatment 
effectiveness  levels  used  for  proposal  as 
in  other  subcategories.  These 
technologies  are  discussed  briefly  in  the 
preamble  to  the  proposed  regulation  and 
in  detail  in  Section  V'll  of  the 
development  document. 

For  primary  molybdenum  and  rhenium 
we  are  considering  adding  the 
nonconventional  pollutants  fluoride  and 
rhenium  and  for  metallurgical  arid 
plants  in  conjunction  with  molybdenum 
manufacture  we  are  considering  adding 
the  noncon\entional  pollutants  fluoride 
and  molybdenum.  A'  proposal  we  had 
indicated  that  we  were  considering 


regulation  of  fluoride  for  the  primary 
molybdenum  and  rhenium  subcategory. 

The  m.etallurgical  acid  plants 
subcategory  was  modified  at  proposal  to 
add  molybdenum  acid  plants.  For  those 
facilities  having  a  molybdenum  acid 
plant  blowdown  cotreated  with  primar\ 
molybdenum  and  rhenium  wastes, 
fluoride  precipitation  with  lime  will  be 
used  as  the  control  technology  to  the 
same  treatment  effectiveness  level  as 
used  for  other  subcategories  at  proposal. 

The  additional  pollutants  being 
considered  for  regulation  in  these  ten 
subcategories  are  shown  in  Table  2.  The 
Agency  proposes  to  use  lime,  settle  and 
filter,  the  same  technology  used  for 
proposal,  as  the  normal  control 
technology:  however  additional 
technologies  may  be  required  for 
specific  pollutants.  We  believe  that  the 
concentrations  shown  on  Table  3  are 
achievable  by  the  technologies 
discussed  for  each  pollutant.  We 
specifically  request  additional 
information  on  the  treatment 
effectiveness  of  lime,  settle  and  filler 
treatment  for  those  pollutants  and  also 
information  on  any  other  applicable 
technology  not  considered  by  EPA. 
Commenters  are  requested  to  include 
data  on  pH.  TSS,  paired  influent  and 
effluent  metals  concentrations, 
analytical  methods  used,  nature  of  the 
samples  and  treatment  system,  a 
description  and  a  diagram  of  the 
treatment  system,  capital  and  operating 
costs. 

Table  2 


Subcategory 

AddMoMi 

poMutants  to  be 

r«gulaMd 

Pfimafy  beryllHKn „„         .   . 

ammonia 

Primary  cesnim  and  rubkJium 

Cesium,  rutMdJiim 

Pnmary  and  Mcondary  germaniom  and 

galt'um 
Metallurgical   aoa   plants   (moiytxsenum 

Galium 

Fiuo'KJe 

OOlV) 

Pnmar>  mo'i'txJe'^urr  ana  menium 

moiytxJeijm 
Rhenium  ttuo'icje 

Prtmarv  prec'Oys  -^fetais  anc  '^tercury 

Gotd 

Saconaary  tantalum                 „. 

palladium 
Tantalum 

86COnQa'%  tungster  a'X3  cotalt 

Tungsten 
Zirconium 

Prima'v  Zi'Coniu'T  »nc  r^aln^um _.... 

hafnum 

from  the  literature.  Cesium  and  rubidium 
are  monovalent  ions  which  can  be 
removed  by  ion  exchange.  The  levels  to 
which  these  pollutants  can  be  removed 
are  derived  from  demineralizer  data  or 
potassium  and  have  been  placed  in  the 
record.  Gallium  is  most  chemicalh 
similar  to  chromium  and  we  ha\  e 
assumed  that  it  can  be  removed  m  a 
conventional  lime,  settle  and  filter 
system  to  the  same  level  as  chromium. 
Rhenium  is  chemically  similar  to 
molybdenum  and  we  have  assumed  that 
it  can  be  removed  by  iron 
coprecipitation  to  the  same  level  as 
molybdenum  Hafnium  is  chemically 
similar  to  zirconium  and  we  have 
assumed  that  it  can  be  removed  in  a 
conventional  lime,  settle  and  filter 
system  to  the  same  level  as  zirconium. 

The  Agency  solicits  data  on  the 
treatment  effectiveness  of  the 
technologies  discussed  or  any  other 
relevant  technologies  and  on  the 
underlying  assumptinri 

Table  3  -Treatment  Effectiveness  levelS 
EO«  Pollutants  Nqt  REGUutTFo  f  Pro 
POSAL 


The  Agency  does  not  have  treatment 
effectiveness  data  for  cesium,  rubidium, 
gallium,  rhenium  and  hafnium.  However, 
we  believe  that  these  pollutants  can  be 
regulated  based  on  chemical  similarities 
to  other  pollutants  or  chemicals  for 
which  performance  data  are  available 


See  also  TatMes  S  and  S. 


Changes  to  Building  Blocks.  The 
Agency  is  considering  changing  the 
production  normalized  flow  and  the 
production  normalizing  parameters  in 
the  building  blocks  in  three  of  the 
subcategories  as  a  result  of  new 
information  collected  after  proposal. 
The  subcategories  affected  are 
secondary  molybdenum  and  vanadium, 
primary  and  secondary  tin  and 
secondary  uranium 

In  the  secondur\  moi>bdtnum  and 
vanadium  subcategory  we  are 
considering  changing  the  name  of 
subdivision  (b)  Molsbdenum  Filtinfe  to 
Molybdenum  Filtrate  Solvent  Extraction 
Raffinate.  This  change  reflects  the  use  of 
solvent  extraction  for  the  recovery  of 
molybdenum  prior  to  wastewater 
treatment.  We  are  also  considering 
changing  the  production  normalized 
flow  and  the  production  normalizing 
parameter  from  amount  of  molybdenum 
produced  \o  Hrr;nunt  of  both 
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molybdenum  and  vanadium  produced  to 
account  for  wastewater  generated  in  the 
production  of  both  metals.  The  new  PNF 
under  consideration  is  60,550  liters  per 
kilokilogram  of  molybdenum  and 
vanadium  produced.  The  supporting 
data  have  been  claimed  confidential  and 
unless  a  request  for  the  information  is 
made  and  EPA  determines  the 
information  is  not  entitled  to 
confidential  treatment,  it  will  only  be 
abvailable  to  the  facilities  that  provided 
the  specific  information. 

In  the  primary  and  secondary  tin 
subcategory  we  are  considering 
changing  production  normalized  flow 
(PNF)  and  the  production  normalizing 
parameter  for  subdivision  (a)  Smnilnr 
Scrubber.  The  new  PNF  under 
consideration  is  8,761  liters  per 
kilokilogram  of  crude  tapped  tin 
produced.  The  new  production 
normalizing  parameter  is  crude  tapped 
tin,  the  smelter  product.  At  proposal,  the 
PNP  was  high  purity  refined  tin  metal 
produced. 

In  the  secondary  uranium  subcategory 
we  are  considering  changing  the  name 
of  three  of  the  subdivisions  to  more 
accurately  reflect  the  actual  processes  in 
use.  These  changes  are  shown  in  Table 
4.  We  are  also  considering  f;hanging  the 
production  normalized  flow  and  the 
production  normalizing  parameter  (P.NP) 
in  subdivision  (a)  Refinery  Sump 
Filtrate.  The  new  PNF  under 
consideration  is  73.340  liters  per 
kilokilogram  of  uranium  in  feed 
materials  to  the  refinery.  The  PNP  has 
been  changed  from  the  amount  of 
uranium  trioxide  produced  to  the 
amount  of  uranium  processed  in  the 
refinery.  Also  we  are  considering 
changing  the  PNF  for  subdivision  (d) 
Digestion  Operation  Wet  Air  Pollution 
Control  to  zero  because  there  is  no 
discharge  associated  with  it. 

Table  4— Seconoarv  Uranium 
Subcategory 


Subdm- 

lion 


dd  name 


(a)  I  R«fire»v  filtrate 

lb)  I  Slag  leacn  sturry 

(c) ;  Solvefrt  ejrtractio.-i 

raifinale. 


New  name 


Refinefy  sufnp  filtrate 
Slag  leach  reslufry 
Solverl  exIractKin 
raffiriate  filtrate 


EPA  invites  comments  on  the  changes 
noted  above. 

The  Agency  has  received  comments 
requesting  new  building  blocks  or 
changes  on  the  P.NF  and  PNP  in  an 
additional  six  subcategories,  primary 
antimony,  primary  beryllium,  secondary 
nickel,  secondary  precious  metals, 
primary  rare  earth  metals  and  primary 
zirconium  and  hafnium.  We  are 
currently  evaluating  these  requests. 


Please  submit  any  additional 
information  leading  to  the  development 
of  PNP.  PNF  and  addition  of  new 
building  blocks  in  these  subcategories. 

At  proposal  the  Agency  excluded  from 
BAT  effluent  guidelines  and 
pretreatment  standards  for  existing 
sources  the  primary  cesium  and 
rubidium  subcategory  because  it 
believed  that  there  were  no  facilities 
discharging  wastewater  to  surface 
waters  or  a  POTW.  Subsequently,  we 
have  learned  that  there  is  one  plant 
which  generates  and  sends 
approximately  four  hundred  gallons  per 
year  from  that  subcategory  to  another 
facility  where  it  is  discharged  to  surface 
waters.  In  view  of  the  fact  that  EPA 
does  not  believe  that  the  amount  and 
the  toxicity  of  each  pollutant  in  the 
limited  discharge  from  this  subcategory 
justifies  developing  a  national  regulation 
at  this  stage  of  the  rulemaking,  the 
Agency  is  considering  continuing  the 
exclusion  under  Paragraph  8[a)  IV  of  the 
Settlement  Agreement  and  relying  on 
the  use  of  a  best  professional  judgment 
permit  to  control  the  discharge  for  this 
subcategory. 

Treatment  Effectiveness  Concentrations 

The  proposal  included  limits  and 
standards  for  a  number  of 
noncoventional  metal  pollutants  based 
on  engineering  estimates  of  the  model 
treatment  technology's  effectiveness. 
Several  commenters  argued  that  these 
treatment  effectiveness  concentrations 
are  not  achievable.  The  Agency  has 
subsequently  obtained  additional  data 
on  pollutant  concentrations  in  both  the 
process  wastewaters  and  treated 
effluent  which  show  the  effijctiveness  of 
lime  and  settle  treatment  in  removing 
barium,  boron,  molybdenum,  tantalum, 
tin.  titanium,  tungsten,  uranium, 
vanadium,  and  zirconium.  These  new 
data,  which  are  included  in  the  record  of 
this  notice,  indicate  that  the 
concentrations  listed  in  Table  5  can  be 
achieved  by  the  BAT  model  end-of-pipe 
treatment  technology  of  lime,  settle  and 
filter. 

The  pollutants  aluminum,  ammonia, 
barium,  boron,  cobalt,  fluoride,  gold, 
iron,  manganese,  molybdenum, 
palladium,  platinum,  tin,  titanium  and 
vanadium  are  measured  by  approved 
test  procedures  under  40  CFR  Part  136  of 
the  Clean  Water  Act.  The  pollutants 
cesium,  gallium,  germanium,  hafnium, 
rhenium,  rubidium,  tantalum,  tungsten, 
uranium  and  zirconium  are  not  listed 
under  40  CFR  Part  136.  However, 
cesium,  gallium,  germanium,  hafnium 
rhenium  and  rubidium  are  measured  by 
atomic  absorption  spectrophotometry; 
tantalum  and  tungsten  by  X-ray 
fluorescence;  uranium  by  fluorimetry. 


and  zirconium  by  inductively  coupled 
plasma  optical  emission  spectroscopy. 

Table  5 


Long- 
term 
average 
(mg/l) 

Sarium „„ 

028 
0.36 

014 
013 
085 
2.64 

1.15 
1.84 
0.45 
038 
053 
3  48 

10.8 
0.10 

19.7 

0.51 
0.84 

Tantalum „ 

Tin 

Titanium 

Tungsten .. _„.. 

Uranium 

Vanadium 

0  22 
0  23 
155 
4.81 

7ir<:0™urn „ 

481 

9.01 

The  Agency  believes  that  the  L&S  and 
LS&F  treatm.cnt  effectiveness  values 
used  as  the  basis  for  proposal  and  as 
modified  by  new  data  are  generally 
applicable  across  all  of  the 
subcategories  subject  to  this  notice  .ind 
can  be  achieved  in  each  subcategory. 
Similary.  the  treatment  effectiveness 
level  for  pollutants  not  considered  at 
proposal  for  regulation  is  based  on  data 
and  information  indicating  they  can  be 
controlled  to  the  suggested  levels  in  all 
affected  subcategories. 

Steam  stripping  to  remove  ammonia 
and  two  stage  precipitation  to  control 
special  metals  concentrations  are 
treatment  technologies  of  universal 
application  across  all  of  the 
subcategories  subject  to  this  notice  and 
they  will  perform  equally  in  all  castas. 

Boron  is  precipitated  as  a  calcium 
borate  in  a  conventional  lime,  settle  and 
filter  system.  The  data  for  the 
achievable  concentrations  were  derived 
from  nonferrous  metals  forming  plants. 
Barium  precipitates  as  a  sulfate  and 
requires  iron  coprecipitation.  The  data  is 
derived  from  a  nonferrous  metals 
forming  plant.  Comments  are  requested 
on  the  achievability  and  basis  for  the 
treatment  effectiveness  concentrations 
set  forth  above. 

We  expect  to  sample  another  plant 
that  manufactures  and  forms  depleted 
uranium  to  collect  additional  data  on  the 
treatment  effectiveness  of  lime  and 
settle  treatment  for  the  secondary 
uranium  subcategory.  These  data  will  be 
added  to  the  public  record  as  soon  as 
they  are  available.  We  believe  that  the 
achievable  concentration  of  uranium  (as 
measured  by  fluorimetry  analytical 
methods)  with  properly  operated  lime, 
settle  and  filter  treatment  may  be 
smaller  than  the  data  tabulated  above 
indicate  and.  therefore,  specifically 
request  comment  on  the  concentration 
noted.  However,  it  should  be 
emphasized  as  indicated  above,  that  the 
Agency  is  reviewing  DOE"s  comments 
with  respect  to  uranium  and  if.  after  a 
careful  analysis  of  this  issue,  we 
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conclude  that  there  is  inadequate 
authority  under  the  Clean  Water  Act, 
we  will  not  promulgate  effluent 
limitations  for  this  pollutant. 

Data  collected  at  two  refractory 
metals  forming  plants  using  x-ray 
fluorescence  analytical  methods 
indicate  that  lime  and  settle  treatment 
reduces  tantalum  levels  to  below  the 
level  of  detection.  Another  sampled  lime 
and  settle  treatment  system  is  operated 
at  a  higher  pH,  from  10.5  to  11.5:  effluent 
concentrations  of  tantalum  collected 
from  this  system  are  significantly  above 
the  level  of  detection.  These  data 
indicate  that  if  the  treatment  system  is 
operated  at  a  pH  near  8.  tantalum 
should  be  removed  to  below  the  level  of 
detection.  Since  removals  at  the  lower 
pH  were  rflow  the  level  of  detection,  it 
is  impossiole  to  determine  precisely 
what  lower  limit  is  achievable,  or  to 
monitor  for  compliance  with  any  lower 
level.  Therefore,  the  level  of  detection  is 
being  used  as  the  one-day  maximum 
concentration  for  the  lime  and  settle 
treatment  effectiveness  and  EPA  is 
considering  establishing  no  long-term 
average,  30-day  or  10-day  average 
concentration.  Although  the  lime,  settle 
and  filter  treatment,  as  the  more 
advanced  technology,  should  reduce  the 
discharge  level  of  these  metals  still 
further,  the  Agency  intends  to  use  the 
level  of  detection  as  the  basis  for  the 
one-day  maximum  for  this  technology  as 
well  since,  as  explained  above,  a  lower 
level  cannot  be  determined. 

The  treatment  effectiveness 
concentration  for  tungsten  using  x-ray 
fluorescence  analytical  methods  is 
based  on  data  collected  at  the  treatment 
system  with  the  high  pH  (10.5  to  11.5) 
described  above.  The  data  indicate  that 
maintaining  the  pH  within  this  range 
achieves  significantly  better  removal  of 
tungsten  than  a  pH  near  8.  Therefore, 
refractory  metals  plants  that  treat 
wastewaters  containing  both  tantalum 
and  tungsten  or  other  regulated  metals 
that  precipitate  at  a  higher  p\\  may  need 
to  use  a  two-stage  lime,  settle  and  filter 
treatment  to  meet  the  limitations.  This 
will  be  reflected  in  the  cost  estimates  for 
the  subcategories  affected. 

The  Agency  is  considering  the 
establishment  of  limitations  and 
standards  for  gold,  for  the  primary 
precious  metals  and  mercury 
subcategory  and  for  platinum  and 
palladium  for  the  precious  metals 
subcategory.  We  have  obtained 
information  indicating  that  gold, 
platinum  and  palladium  (Table  6)  can  be 
treated  to  less  than  the  level  of  detection 
(0.01  mg/1]  analyzed  by  a  graphite 
furnace  atomic  adsorption 
spectrophotometer.  The  model 


technology  that  would  achieve  this 
removal  is  lime,  settle,  and  filter 
technology  with  an  ion  exchange  column 
added  as  a  final  polishing  step.  This 
technology  is  demonstrated  at  precious 
metals  manufacturing  plants  which 
^  claim  to  achieve  a  level  of  0.01  mg/1.  the 
level  of  detection,  without  difficulty. 
Therefore,  we  propose  to  use  the  level  of 
detection  as  the  basis  for  establishing 
the  daily  maximum  for  the  precious 
metals  subcategory  and  not  establish 
any  monthly  average  requiremerfts.  The 
information  the  Agency  has  indicates 
that  the  cost  of  the  ion  exchange  should 
be  balanced  by  the  value  of  the  metal 
recovered;  therefore,  we  have  assumed 
there  will  be  no  cost  for  this  technology. 
We  invite  comment  and  additional 
information  regarding  this  approach. 

Table  6 


Long- 
lerm 
aver- 

■9* 

(mfl/l) 

l-day 
maxi- 
mum 
(mg/l) 

Month- 

avw- 
age 

(mg/l) 

Gold _ 

0.01 
0.01 
0.01 

Platinum 

Palladium _. 

EPA  also  received  several  comments 
about  the  toxic  metal  pollutant  limits 
which  were  derived  using  the  lime, 
settle  and  filter  treatment  effectiveness 
data  based  in  part  on  EPA's  combined 
metals  data  base  (CMDB).  On  the 
question  of  the  achievability  of  the 
nickel  treatment  effectiveness 
concentration  which  forms  the  basis  for 
the  nickel  limits  and  standards,  the 
Agency  sampled  two  nickel  forming 
plants  and  has  added  the  data  from 
these  two  plants  as  well  as  from  other 
industrial  categories  (including  iron  and 
steel,  batter>'  manufacturing)  to  the 
nonferrous  metals  manufacturing  record. 
These  data  further  demonstrate  that  the 
concentration  basis  for  nickel  is 
achievable  with  the  application  of  the 
BAT  model  treatment. 

We  are  also  adding  data  to  the  record 
that  supports  the  achievability  of  the 
lead  limits.  These  data  come  from 
battery  manufacturing,  copper  forming, 
iron  and  steel  manufacturing  and,  metal 
molding  and  casting  plants. 

We  have  also  reviewed  the  treatment 
effectiveness  of  various  technologies  for 
removal  of  molybdenum.  The  proposed 
molybdenum  limits  and  standards  were 
based  on  the  effectiveness  of  lime,  settle 
and  filter  treatment.  Data  used  for  the 
proposal  shows  that  a  molybdenum 
manufacturing  plant  can  achieve  a 
concentration  of  1.41  mg/1  on  a  long- 
term  basis  with  lime  and  settle 
treatment  and  that  the  addition  of  a 
filter  should  reduce  this  to  0.94  mg/1  on 


a  long-term  average  basis.  Molybdenum 
is  removed  by  a  production  process, 
single  stage  solvent  extraction,  to  an 
average  of  19  mg/1  for  97%  removal.  In  a 
poorly  operated  lime  and  settle  system  it 
is  removed  to  an  average  of  40  mg/1  for 
85%  removal.  We  are  considering  the 
use  of  two-stage  (series)  solvent 
extraction  technology  which  would  be 
expected  to  further  reduce  molybdenum 
to  0.6  mg/1.  We  have  collected  data  on 
coprecipitation  of  molybdenum  with 
iron  at  a  nonferrous  metals  forming 
plant  that  can  achieve  a  mean 
concentration  of  1.75  mg/1  using  lime 
and  settle  technology.  Filtration  should 
further  reduce  this  to  1.17  mg/1.  This 
level  is  of  the  same  order  of  magnitude 
as  the  numbers  used  for  proposal.  The 
sampling  data  and  information  on 
molybdenum  coprecipitation  with  iron 
are  in  the  public  record.  We  solicit 
comments  on  the  use  of  lime,  settle  and 
filter,  iron  coprecipitation,  and  two- 
stage  solvent  extraction  technology  as 
control  technologies  for  molybdenum 
removal. 

New  data  on  vanadium  has  been 
collected  from  two  nonferrous  forming 
plants  showing  that  con\  entional  lime 
settle  and  filter  treatment  removes 
vanadium  to  the  limit  of  detection,  0.1 
mg/1.  Therefore,  we  are  considering 
using  the  limit  of  detection  for  a  one-day 
maximum  achievable  concentration  and 
not  promulgating  a  long-term  mean  or 
monthly  average  concentration. 

For  wastestreams  containing  high 
levels  of  multiple  metallic  pollutants,  the 
Agency  is  considering  the  use  of  two- 
stage  precipitation  as  the  control 
technology.  The  precipitation  is 
accomplished  by  the  use  of  the 
appropriate  chemical  which  could  be 
hydroxide,  alkalies  or  sulfides.  Some 
metals  precipitate  at  a  lower  pH  than 
others  therefore  requiring  the  use  of  two 
stages  to  accomplish  the  remo\  a!  of  the 
pollutants  of  concern  Where  necessary 
two  stages  have  been  used  to  develop 
the  compliance  costs  for  the 
subcategories. 

The  Agency  has  received  information 
indicating  that  certain  sulfate  levels  in 
waste  streams  subjected  to  steam 
stripping  for  ammonia  removal  may 
impair  the  ability  of  the  stripper  to 
achieve  the  proposed  limitations  for 
ammonia.  The  Agency  is  considering 
alternative  limits  for  ammonia  where 
sulfate  levels  exceed  1  gram  per  liter. 
The  Agency  solicits  comments  on  the 
need  for  alternative  limits.  The  Agency 
solicits  the  following  information  from 
facilities  which  use  ammonia  steam 
stripping  on  waste  streams  that  may 
also  contain  sulfates:  sulfate  levels  in 
the  influent,  paired  influent  and  effluent 
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pollutant  concentrations,  operating 
conditions  including  cleaning  cycles  and 
procedures,  operating  pH.  temperature, 
pressure,  capital  and  operating  costs. 

Effluent  Limitalions  and  Standards 

EPA  has  not  recalculated  the  effluent 
limitations  and  standards  for  each 
pollutant  regulated  for  each  proces.s  in 
each  subcategory  in  this  notice  of 
availability.  These  effluent  limitations 
will  be  derived  however,  for  final 
promulgation  using  the  s^ime 
methodology  as  was  used  in  the 
proposed  rule.  The  discharge  allowance 
for  each  pollutant  is  the  prod'ict  of  the 
regulatory  flow  and  the  treatment 
effectiveness  concentration  and 
therefore  can  be  readily  calculated.  .Any 
persons  with  questions  about  the 
effluent  limitations  that  would  be 
applicable  to  them  should  call  or  write 
the  technical  contact  listed  in  the 
beginning  of  this  notice. 

Compliance  Costs 

The  Agency  has  re-estimated  the  cost 
of  compliance  for  three  of  the 
subcategories,  based  on  new  data 
collected  after  proposal.  The 
subcategories  are  secondary 
molybdenum  and  vanadium,  primary 
and  secondary  tin.  and  secondary 
uranium.  The  Agency  believes  that  the 
regulation  of  additional  pollutants  in 
other  subcategories  will  be 
accomplished  with  no  substantial 
additional  cost:  however  if  further 
analysis  indicates  increased  costs  for 
these  subcategories  the  estimates  of 
compliance  costs  will  be  modified  as  is 
appropriate.  We  have  used  the  same 
costing  methodology  used  for  proposal. 
The  planf-by-plant  cost  estimates  have 
been  summed  to  derive  subcategory 
totals.  The  Agency  costed  three  levels  of 
treatment:  level  1  is  lime  and  settle  end- 
of-pipe  treatment  and  flow 
normalization,  level  2  has  flow  reduction 
technologies  and  in-process  controls  in 
addition  to  lime  and  settle  treatment, 
and  level  3  adds  a  polishing  filter  to 
level  2.  Except  for  confidential  data, 
these  costs  appear  in  the  public  rec(3id 


for  this  rulemaking.  We  invite  comment 
on  the  revjsed  cost  estimates. 

Using  these  plant-by-plani  costs,  we 
have  recalculated  the  total  cost  of 
compliance  for  Phase  I]  of  the 
nonferrous  metals  manufacturing 
category.  In  the  proposiil.  the  cost 
estimates  for  level  1  treatment  for  the 
entire  category  were  S6  24  million  for 
capital  investment  and  S4.10  million  in 
annual  costs:  comparable  revised  costs 
are  S7.22  million  (in  1982  dollars)  in 
capital  costs  and  S4  ,50  million  in  annual 
costs.  Proposed  cost  estimates  for  level 
2  treatment  for  the  entire  category  were 
S6.31  million  for  capital  investment  and 
$4.13  million  anually:  comparable 
revised  costs  are  S7.29  million  in  capital 
costs  and  S4.53  million  in  annual  costs. 
Proposed  cost  estimates  for  Level  3 
treatment  (BAT  and  PSES)  for  the  entire 
category  were  S7.10  million  for  capital 
investment  and  S4.47  million  annually: 
comparable  revised  costs  are  S8.08 
million  in  capital  costs  and  S4.87  million 
in  annual  costs.  The  Agency  invites 
comments  on  the  estimates  of 
compliance  costs  for  nonferrous  metals 
manufacturing  plants. 

Treatment  Technologies 

The  Agency  is  considering  the 
application  of  new  treatment 
technologies  for  achieving  the  proposed 
limits  for  specific  pollutants  such  as 
molybdenum  present  in  the  process 
wastewaters  of  the  subcategories 
subject  to  this  notice.  As  an  alternative 
or  supplement  to  the  model  treatment 
technology,  we  are  considering 
treatment  using  a  sacrificial  electrode. 
iron  coprecipitation  of  sulfide 
precipitation  to  remove  metals.  A 
discussion  of  the  sacrificial  electrode 
technology  has  been  placed  in  the  public 
record.  Data  provided  by  the  vendor  of 
this  technology  show  the  effectiveness 
of  the  technology  in  treating  metals:  in 
particular  this  treatment  technology 
appears  to  be  an  effective  treatment 
technology  for  the  pollutants 
molybdenum  and  vanadium.  This 
•technology  is  currently  used  at  several 
industrial  facilities  and  while  we  do  not 


have  specific  data  on  its  cost,  we  do  not 
expect  this  technology  to  be 
significantly  more  costly  than  lime, 
settle  and  filter  treatment.  We  invite 
comments  and  additional  data 
concerning  the  costs  and  application  of 
this  technology. 

The  total  compliance  costs  for  the 
molybdenum  subcategory  included  in 
this  notice  have  been  based  on  the  use 
of  iron  coprecipitation  by  addition  of 
either  ferrous  sulfate  or  ferric  chloride  in 
a  pretreatment  system  prior  to  the  lime, 
settle  and  filter  system.  The  precipitate, 
a  molvbdenum  iron  complex,  is  removed 
by  the  lime,  settle  and  filter  system.  The 
costs  (jf  this  technology  are 
approximately  30  percent  higher  than 
those  using  conventional  lime,  settle  and 
filter.  Iron  coprecipitation  is  widely  used 
in  plants  in  the  subcategories  subject  to 
this  notice.  The  Agency  invites 
additional  comments  on  the  costs, 
design  criteria,  and  application  of  this 
technology. 

Sulfide  precipitation  is  considered  as 
effective  treatment  technology  capable 
of  achieving  better  removals  for 
regulated  toxic  metals  and  other 
regulated  multivalent  metals  than 
hydroxide  precipitation.  It  is  available 
to  plants  in  the  subcategories  subject  to 
this  notice  and  was  used  at  proposal  as 
the  basis  for  costing  on  three 
subcategories,  primary  molybdenum  and 
rhenium,  secondary  molybdenum  and 
vanadium,  and  molybdenum  acid  plants. 

The  Agency  is  considering  the  use  of 
an  ion  exchange  column  added  as  a 
final  polishing  step  for  removal  of 
precious  metals  to  the  level  of  detection. 
This  technology  is  widely  used  in  the 
photochemical  industry  as  well  as  the 
precious  metals  industry  at  essentially 
no  cost  because  the  value  of  the  metals 
recovered  exceed  the  cost  of  the 
treatment.  The  Agency  invites 
additional  comments  on  the  costs  and 
application  of  this  technology. 

Dated:  March  8.  1985. 
Henry  Longest  II, 

A(  tin^.  Assistant  Administrator  for  Water. 
[FR  Doc.  8.'>-6.3.'i6  Filed  3-15-66;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Parts  251,  252,  253.  and  263 

Indian  Education  Programs 

agency:  Department  of  Education 
action:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  the  Formula 
Grant — Local  Educational  Agencies  and 
Tribal  School  Program,  the  discretionary 
grant  prt.grams  for  Indian-Controlled 
Schools— Establishment  and  Enrichment 
Projects,  and  the  Indian  Fellov\ship 
Program.  These  amendments  reflect 
recent  changes  in  the  authorizing 
st.itutes^r  these  programs. 

EFFECTIVE  DATE:  Unless  Congress  takes 
certain  adjournments,  these  regulations 
will  take  effect  45  days  after  publication 
in  the  Federal  Register.  If  you  want  to 
know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Adrion  Baird.  400  Maryland  Avenue, 
S.W.  (Room  2177,  FOB-6),  Washington. 
D.C.  20202.  Telephone:  (202)  732-1890. 

SUPPLEMENTARY  INFORMATION:  This 
document  conforms  existing  regulations 
in  Parts  251.  252,  253.  and  2fi3  in  Title  34 
of  the  Code  of  Federal  Regulations  to 
recent  changes  made  to  the  Indian 
F^ucation  Act  by  the  Education 
Amendments  of  1984.  Pub.  L.  98-511.  In 
accordance  with  section  4,31(b)(2)(A)  of 
the  General  Education  Provisions  Act 
(20  U.S.C.  1232(b)(2)(A))  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  it  is  the  practice  of  the  Department 
of  Education  to  offer  interested  parties 
the  opportunity  to  comment  on  proposed 
regulations.  However,  because  these 
amendments  merely  incorporate 
statutory  changes  and  do  not  establish 
any  substantive  policy,  the  Secretary 
has  determined  that  publication  of  this 
document  as  a  proposed  rule  for  public 
comment  is  unnecessary  and  contrary  to 
the  public  interest  under  5  U.S.C. 
,553(b)(B), 

The  specific  purpose  of  each 
amendment  is  described  below: 

1.  Section  251.22  is  amended  by 
adding  the  word  "written"  before 
"approval  of  that  parent  committee"  in 
paragraph  (b)(3)(v](C).  which  requires 
approval  of  applications  for  formula 
grants  by  a  parent  committee,  and 
deleting  the  rest  of  the  sentence 
following  the  phrase  "of  that  parent 
committee." 


2.  Section  251.30  is  amended  by 
revising  paragraph  (c)  to  clarify  how 
formula  grant  amounts  are  determined. 

3.  and  4.  Sections  252.2  and  253.2  are 
amended  by  reorganizing  the  sections 
and  by  adding  a  new  paragraph  (b)  to 
each  of  these  sections  to  exempt  schools 
serving  Indian  children  in  Alaska, 
California,  or  Oklahoma  from  the 
requirement  that  schools  assisted  under 
the  Indian-Controlled  Schools  programs 
be  located  on  or  near  a  reservation. 

5.  Section  263.4  is  amended  by 
removing  paragraph  (a)(l)(viii), 
redesignating  paragraphs  (a)(2)  and 
(a)(3),  and  adding  a  new  paragraph   ^ 
(a)(2)  to  add  psychology  to  the  list  of 
fields  for  which  fellowships  for  Indian 
students  are  allowed. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulatory  Flexibility  Act  Certificatiun 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulations 
reflect  only  specific  statutory 
amendments  that  either  do  not  have  an 
ascertainable  economic  impact  or  do  not 
affect  a  substantial  number  of  small 
entities.  1 

Intergovemmentai  Review 

The  program  assisted  under  Part  251- 
Formula  Grants — Local  Educational 
Agencies  and  Tribal  Schools  is  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR  Part 
79.  The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Paperwork  Reduction  Act  of  1980 

These  regulations  do  not  contain  any 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

List  of  Subjects  in  34  CFR  Parts  251,  252, 
and  253 

Education,  Elementary  and  secondary 
education.  Grant  programs — education, 
Grant  programs — Indian,  Indians — 


education.  Reports  and  recordkeeping 
requirements. 

34  CFR  Part  263 

Colleges  and  universities.  Education, 
Engineers,  Health  professions,  Indian 
education.  Law.  Natural  resources. 
Reports  and  recordkeeping 
requirements.  Scholarships  and 
fellowships. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistdnue 
Numbers  84.060.  Indian  Education-Formulu 
Grants  to  Local  Educational  Agencies  and 
Tribal  School.s.  84.072,  Indian  Education — 
Grants  to  Indian  Controlled  Schools,  and 
84.087.  Indian  Education — Fellowships  for 
Indian  students) 

Dated:  March  12,  1985. 
William  |.  Bennett. 
Sucrvtnry  uf  Education. 

The  Secretary  amends  Parts  251,  252. 
253.  and  263  of  Title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  251— FORMULA  GRANTS- 
LOCAL  EDUCATIONAL  AGENCIES 
AND  TRIBAL  SCHOOLS 

1.  In  §  251.22  paragraph  (b)(3)(v)(C)  is 
revised  to  read  as  follows: 

§  25U2    What  must  an  application 

Include? 

•         •         •         *         * 

(b)  •  *  * 
(3)  *  *  * 
(V)  *   *  * 

(C)  With  the  written  approval  of  that 
parent  committee; 

•  •  •  ♦  * 

(20  U.S.C.  241dd} 

2.  In  §  251.30  paragraph  (c)  is  revised 
to  read  as  follows: 

§251.30    How  does  the  Secretary 
determine  the  amount  of  a  grant? 

•  *  •  •  * 

(c)  In  setting  the  amount  of  a  grant, 
the  Secretary  allocates  to  each  approved 
applicant  an  amount  that  bears  the  same 
ratio  to  the  total  amount  appropriated  as 
the  product  of  paragraphs  (b)  (1)  and  (2) 
of  this  section  for  that  applicant  bears  to 
the  sum  of  these  products  for  all 
approved  applicants. 

(20  U.S.C.  241bb(a),  24lff(a)) 

PART  252— INDIAN-CONTROLLED 
SCHOOLS— ESTABLISHMENT 

3.  Section  252.2  is  revised  to  read  as 
follows: 
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«  252.2     Who  is  eligible  for  assistance 
under  this  program? 

idl  Under  this  program  an\  a.pplicant 
iiniong  the  following  is  eligible  for 
assistance  if  it  operates  or  plan.';  ti- 
establish  and  operate  a  schoo:  fi  r 
Indian  children — or,  if  elij^ible  .in  l.hA— 
that  is  located  on  or  geographiralK  neat 
one  or  more  reservations 

,  1  j  Indian  tribes 

(2)  Indian  orgdniZaiicn.s 

(3)  Local  eduralional  dyencies  (LEAs) 
that  have  been  in  existerice  not  more 
than  thret-  years 

(h)  The  requirement  that  a  school  to 
be  assisted  under  this  part  be  lof.ated  or 
or  near  a  reservation  does  not  apply  'o 
any  school  serving  Indian  children  i:i 
Alaska,  California,  or  Oklahoma 

(20ir.sr  24;',i,(h)) 


PART  253— INDIAN-CONTROLLED 
SCHOOLS— ENRICHMENT 

4  St  ction  25-3.2  IS  rev.sed  to  read  as 
follows: 

5  253.2     Who  is  eligible  for  assistance 
under  this  program? 

f.il  Under  this  projj-nni  „r.\  npph(ant 
among  the  following  is  eligible  for 
assistance  if  it  opera!i-s  or  p-ans  to 
establish  and  operate  a  schocii  fo' 
Indian  children— f.r.  if  ehgihlt    an  l.F.,\~ 
that  is  !o(  .-tpd  on  or  geoi;rHphi(  ,i\:\  ne  ,i 
one  or  more  reserxaiions 

{1)  Indian  trifies 

(2)  Indian  o-eaniiratiuns 

(3)  Local  ed'jCd'mr.n!  c:sv::(   i  >  'i.K.Asj 
that  have  been  m  ex-s!f  nee  n:>t  rmre 
than  three  years 

(b)  The  requirement  thai  a  s(  hixji  t(. 
be  assisted  under  this  part  be  ioc,i*cd  :•' 
or  near  a  reservation  does  not  uppi.v  to 


wc\  sc:hool  serving  Indian  chiidrf-n  :n 
Aiask,-   C,i!:<(':nia   cr  G^^,^.Yu>'^::c,. 

(2(U'Sr   ::4]>.i.i'',  ! 

PART  263— INDIAN  FELLOWSHIP 
PROGRAM 

5.  Sectior:  Jtio.-i  is  ,i!!, ended  ;;y 
"cmn-ing  paragraph  ;a)!l  l!\  ;■. ' 
't  .:t  Signaling  paragraph  lai;2l  as 
paragraph  (a)(3!  and  paragraph  j.iiiSi  ; 
paragraph  (a)(4),  .i.nd  adding  a  neu 
paragfiiph  ia!(2)  to  read  as  fo;Un\s 

?  263.4     What  are  the  allowable  fields  o1 
study? 

(a)  •  •  • 

(2)  Psychricgy 

(20  U.S.C.  3385b) 

•  f   : )       o  v-8,si  5  Filed  3-15-85:  8:45  am) 

Bi^.lKC  CODE  *000-Ot-M 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Indian  Education  Act— Part  B— Indian 
Fellowship  Program 

AGENCY:  Department  of  Educatiun. 
action:  Applicdtion  Notice  for  New 
Indian  Fellowships  for  Fiscal  Year  19a5. 


Applications  are  invited  for  new 
fellowships  under  the  Indian  Education 
Act — Indian  Fellowship  Program.  This 
program  authorizes  the  award  of 
fellowships  to  Indian  students. 

Authority  for  this  program  is 
contained  in  section  423  of  the  Indinn 
Education  Act.  as  amended. 

120  U.S.C.  338,5b) 

The  purpose  of  these  avv,irds  is  to 
enable  Indian  students  to  pursue 
courses  of  study  leading  to:  (a) 
Postbaccalaureate  degrees  in  medicine, 
psychology,  law.  education,  and  related 
fields,  or  (b)  Undergrauduate  or 
graduate  degrees  in  business 
administration,  engineering,  n-itiiral 
resources,  and  related  fields. 

Closing  Date  for  Trunsmittal  of 
Applicotions:  An  application  for  a  new 
fellowship  must  be  m.iiled  or  hand 
delivered  by  May  15.  1518,5. 

Applications  Ddivtrrd  hy  Moil:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.0fl7.  Washington.  DC. 
20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  d.ited  U.S.  Postal  Service 
postmariv. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  d,ited  shipping  lable,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  throught  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark;  or  (2)  a  mail  receipt  that  is  not 
dated  bv  the  U.S.  Postal  Service. 


An  a[)plicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  his  or  her  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
his  or  her  application  will  not  be 
considered. 

AppHiatiuiis  Delivered  by  Hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education.  Application  Control  Center, 
Room  5G73.  Regional  Office  Building  3. 
7th  and  D  Streets,  S.VV..  Washington, 
DC. 

The  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand  delivered 
will  not  be  accepte(^4fter  4:30  p.m.  on 
the  closing  date. 

Progmm  Information:  In  Fiscal  Year 
19M.  200  new  fellowships  were  awarded 
totaling  Si. 186.906.  The  average 
fellowship  was  S5.935. 

Fellowships  awarded  under  this 
program  will  be  for  a  period  of  one  year. 
An  applicant  desiring  assistance  after 
the  one  year  fellowship  will  have  to 
apply  as  a  new  applicant  the  following 
year. 

Available  Funds:  It  is  estimated  that 
$1,470,000  will  be  available  for  new  and 
continuation  awards.  It  is  estimated  that 
approximately  SI. 272. 120  will  be 
available  for  new  fellowships. 

The  Secretary  is  rot  establishing  any 
priorities  among  the  allowable  fields  of 
study  described  in  34  CFR  263.4  of  the 
final  regulations. 

The  estimated  maximum  stipend 
allowed  for  a  graduate  fellow  will  be 
S()00  per  month.  The  estimated 
maximum  stipend  allowed  for  an 
undergradu.ite  fellow  will  be  S375  per 
month.  An  estimated  maximum 
allowance  of  S90  per  month  wilf  be 
allowed  for  each  dependent.  Financial 
need  and  the  applicant's  resources  will 
be  taken  into  account  in  determining  the 
amount  of  the  fellowship  award.  The 
Secretary  awards  a  fellowship  in  an 
amount  up  to  but  not  more  than  the 
difference  between  the  student's 
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resources,  including  other  sources  of 
financial  aid.  and  the  student's  expenses 
as  defined  in  34  CFR  263.3. 

Application  Forms:  Application  forms 
and  program  information  packages  are 
expected  to  be  ready  for  distribution  by 
March  29, 1985. 

They  may  be  obtained  by  writing  to 
the  Director,  Indian  Education  Programs, 
U.S.  Department  of  Education.  Room 
2177.  4(X)  Maryland  Avenue.  S.W., 
Washington,  DC.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  package  is  only  intended  to 
aid  applicants  in  applying  for 
assistance.  Nothing  in  the  program 
information  package  is  intended  to 
impose  any  paperwork.  applicatii)n 
content,  reporting,  or  grantee 
performance  requirements  beyond  those 
imposed  under  the  statute  and 
regulations. 

The  Secretary  strongly  urges  that 
applicants  not  submit  information  ih.il 
not  requested. 

(Approved  by  Office  of  Managemeni  and 
Budget  under  control  number  1810-0020) 

Applicable  Regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Indian  Fellowship  Program 
Regul.itions.  published  in  the  Federal 
Register  at  48  FR  35333  on  August  3, 
1983  (34  CFR  Part  263). 

(b)  A  technical  amendment  to  these 
regulations  published  in  this  issue  of  the 
Federal  Register. 

Further  Information:  For  further 
information,  contact  Alice  Ford.  Indian 
Education  Programs,  Office  of 
Elementary  and  Secondary  Education. 
U.S.  Department  of  Education.  Room 
2177,  400  Maryland  Avenue,  S.W„ 
Washington,  D.C.  20202.  Telephone: 
(202)  732-1923. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.087:  Indian  Education — Fellowships  for 
Indian  Students  (B)] 

Dated:  March  13, 1985. 
Lawrence  F.  Davenport, 

Assistant  Secretary  fur  Eltjmentary  and 

Secondary  Education. 

(FR  Dor.  n.'->-6527  Filed  3-15-85;  8:45  ,imj 
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H.R.  1251  /  Pub.  L    99-4 
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System  of  Interstate  and 
Defense  Highways  for  fisca 
years  1985  and  1986  ana 
substitute  highway  and  transit 
projects  for  fiscal  years  1984 
and  1965    (fylar    13.  1985.  99 
STAT.  6)  Price:  S1,00 
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1,  2  (2  R£ser/ed>  $6.00 

3  ( 1983  Compi.'olKXi  ond  Pom  100  ord  101)  7.00 

*  12.00 
5  Parts: 

1-1199 13.00 

I  - 1 199  (Special  Supolement) None 

1200-EikJ,  6  (6  Reserved) 7.50 

/Parts: 

0-45 „.  13.00 

♦6-51 13.00 

52 14.00 

53-209 13.00 

210-799 13.00 

300-399 7.50 

400-699 13.00 

700-899 13.00 

900-999 14.00 

1000-1059 12.00 

1060-1119 9.50 

1 1 20- 1 1 99  8.00 

1200-1499  13.00 

1 500-1899     7.50 

1900-1944     14.00 

■  1945-fnd        13.00 

8  7.50 

9  Parts: 

'-'9*' 13.00 

200-End 9.50 

10  Parts: 

0-199   14.00 

200-399 9.50 

400-499 12.00 

500-End 13.00 

II  7.50 

12  Parts: 

1-lW 9.00 

200-299 14.00 

300-499 9.50 

500  End „ 14.00 

13  13.00 

14  Parts: 

1-59  13.00 

60-139 13.00 

140-199 7.50 

200-1199 13.00 

1200-Eiid 8.00 

15  Parts: 

0-  2<?9 6  50 

300-399 13.00 


Revision  Date 

Jan    1 

1984 

Jar    1 

1984 

Jon.  1 

1985 

Jon    1 

1934 

Jon    1 

1984 

Jon    1 

1985 

Jan.  1 

1984 

Jon    1 

1985 

Jon    1 

1984 

Jon    1 

1984 

Jon    1 

1984 

Jon    1 

1984 

Jan    1 

1984 

Jon    1 

1984 

Jon    1 

1984 

Jan.  1 

1984 

Jon.  1 

1985 

Jan.  1 

1985 

Jan    1 

1985 

Jon    1 

1985 

Jan.  1 

1984 

Jon    1 

1985 

Jon    ! 

1985 

Jan    1 

1984 

Jan.  1 

1984 

Jon    1 

1984 

Jon    1 

1985 

Jon    ) 

1984 

Jon    1 

1984 

Jon    1 

1935 

Jon    ! 

1984 

Jan    1 

1984 

Jon    1 

1984 

Jan    1 

1984 

Jon    1 

1984 

Jon.  1 

1984 

Jon    1 

1984 

Jon    1 

1985 

Jon    1 

1984 

Jon    1 

1985 

Jon.  1 

1985 

Jon.  1 

1984 

Title  Price 

400  End 12  00 

16  Parts: 

0- 149 9  00 

150-999...:. 10  00 

1000-End      13  00 

17  Parts; 

1-239 14.00 

240-End 1 3  00 

18  Parts: 

1-149 12  00 

150-399 15  00 

400  End 6.50 

19  17.00 

20  Parts: 

1    399 7.50 

400-499 13  00 

500  End 14  00 

21  Parts: 

1-99  :  9  00 

100   169 12.00 

1 70   199 12.00 

200  299 4.25 

300  •i99 14.00 

500-599         13.00 

600-  799        6.00 

800-1299 9.50 

1 300  End 6  00 

22  1700 

23  1300 

24  Parts: 

0-199 8  00 

200-499 14.00 

500-699        6.00 

700-1699 12  00 

1700-End 9  50 

25  14  00 

26  Parts: 

§§  10-1  169        14.50 

§§  1  170-1  300  .-. 10  00 

S5  1301-1400   7  50 

S5  1401-1500    13.00 

§§  1501-1640    12.00 

§§  1  641-1  850  12  00 

5§  1.851-1  1200 14.00 

JS  1.1201-End 17.00 

2-29 13.00 

30  39 9.00 

40-299 14.00 

300  499 9  50 

500-599 8  00 

&00-End       5  50 

27  Parts: 

1-199 13  00 

200  -End 1 2  00 

28  1300 

29  Parts: 

0-99   14  00 

100-499 6.50 

500-899 14  00 

900-1899     7  50 

1900-1910 15  00 

1911  - 1919 5  50 

1920-End      14  00 

30  Parts: 

0   199 : 13  00 

200-699 5  50 

700-End 1 3  00 

31  Partr 

0- 199 8  00 

200-End 9  50 


Revision  Date 

Jon    1 

1985 

Jon    1 

1985 

Jon    1 

1985 

Jon    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr.  1 

1984 

Apr    1 

1984 

Apr    1 

Jk»84 

Apr    1 

1984 

Apr.  1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr.  1 

1984 

Apr.  1 

1934 

Apr.  1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr.  1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

'Apr    1 

1980 

Apr    1 

1984 

Apr.  1 

1984 

Apr    1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

Joty  1 

1984 

Federal  Register  /  Vol.  50.  No.  52  /  Monday,  March  18.  1985  /  Reader  Aids 


■^'"e  Price 

32  Parts: 

1-39,  Vol   I    15  00 

1-39.  Vol   II  ""[ 19  00 

1-39,  Vol   III 'ZZ'""'""""'Z  18  00 

10-189 ,3  00 

'90-399 ,3  00 

400-629 13  00 

630-599 ,2  00 

700-799 '.ZIZZZ'IZ  13  00 

800-999 9  50 

'000-End ;;;;;;;;;  ^oo 

33  Parts: 

1-199 14  00 

200-End ,  3  00 

34  Parts: 

1-299    ,4  00 

300-399 8  50 

400-End '.ZZZZZZ  14  00 

35  7  50 

36  Parts: 

1-199 9  00 

200-End ,2  00 

•'^                                                                     .  8  OC' 

38  Parts: 

0-17      14  00 

18-f"<l   V 9  50 

39  8  0C 

40  Parts: 

1    ^'      13  00 

"          14  00 

^3  80   ,g  00 

81-99   ,4  00 

100-149 ,.,C 

150-189 ,3  00 

190-399 ,3  00 

■100-424 , ,3  00 

''^S-End ,4  00 

41  Chapters: 

1    1    1  1°  1-10 13  00 

1    1    1 1  to  Appendix,  2  (2  Reserved) 1 3  DC' 

3-6 M  00 

7   6  00 

^   4  50 

'    13  00 

10-17 950 

18,  Vol.  I,  Ports  1-5 ,3  oo 

18   Vol   II   Ports  6-19       !!!!!!"!!'  13  00 

18,  Vol   III.  Ports  20-52 [.. 13  oO 

19-100 ,3  00 

"^1         15  00 

102-fnd ,50 

42  Parts: 

1   '>0      12  00 

61-399 goo 

400-End ,  8  00 


Revision  Date 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1, 

1984 

July  1, 

1984 

July  1. 

1984 

July  1, 

1984 

July  1, 

1984 

July  1. 

1984 

July  1, 

1984 

July  1, 

1984 

July  1 

1984 

July  1, 

1984 

July  1, 

1984 

July  1, 

1984 

July  1, 

1984 

July  1, 

1984 

July  1, 

1984 

July  1 

1984 

July  1 

1984 

Jul*  1 

1984 

Juiy  1 

1964 

Jul*  1 

1984 

July   1 

1964 

Or    : 

1984 

Oc    1 

1984 

Oa    1 

1984 

Title  prtce 

43  Parts: 

1-9^         9  50 

1 000-3999 , 4  00 

4000-Enti !.!".."!!!."!!.!!!  s  oo 

**  1300 

45  Parts: 

1-199          9  50 

200-499     6  50 

500- 1 1 99  ,  3  00 

1200-End    9  50 

46  Parts: 

1-40   9  50 

4 1  -69 9  50 

70-89 6  00 

90-139       9  00 

1 40- 1 5  5     9  50 

1 56- 1 65 ,0  00 

166-199 9  00 

200-499    13  00 

400-End    7  00 

47  Parts: 

0-19  13  00 

20-69 ,4  00 

70-79 1 3  00 

80-End 14  00 

48  Chapters: 

1  iPorts  1-51        13  00 

1    Pom  52-99     ,3  00 

2 13  00 

3-6 12  00 

7-14 14  00 

1 5-f"d 1 2  00 

49  Parts: 

1-99            7  50 

100-177      ,4  00 

178-199      ,3  00 

200-399      ,3  00 

400-999      13  00 

1 000- 1 !  99 ,  3  00 

'  200- 1 299 1 3  00 

1300-End      3  75 

50  Parts: 

1-199          9  5G 

200-End        ,4  00 

CFR  Index  and  findings  Aids      17  00 

Complete  1985  CfR  se-     550  00 

Microfict>e  CfR  Edfion 

Complete  set  (one-time  moiling'    155  00 

Subscnptior  imoiled  os  issuedi      200.00 

Ind'/iduol  copies                   2  25 

Subscription  (moiled  as  issued) 185  00 

Individual  copies 3  75 

Sc  omenametits  tc  <h's  »o<um«  wert  promuigoted  durmg  itie  perioa  Ap- 

;'    1«84   T>ie  'ft  «oijme  issLiec  «  o'  Ap^    1    1980   ilxiuic  b«  'et<»n«c 


Revision  Date 

Oct  1    1984 

Oct  1    1984 

Oct  1,  1984 

Del  1    1984 

Oct  1    1984 

Oct  1,  1984 

Oct  1    1984 

Oct  1    1984 


Oct  1 

Od  1 

Oct  1 

Od  1 

Oct  1 

Oct  1 

Oct  1 

Oct  1 

Oct  1 


1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1983 


Oo  1    1984 

Oct  1,  1984 

Oct  1    1984 

Oct  1    1984 


Od 

1984 

Od 

1984 

Od 

1984 

Od 

1984 

Od 

,  1984 

Od 

,  1984 

Od 

1984 

Nov 

1984 

Nov 

1984 

Od 

,  1964 

Od 

1984 

Od    1 

1984 

Od    1 

,  1984 

Od    ' 

1984 

Od    1 

1964 

Od    1 

1984 

Jor 


1984 
1985 


1983 
1984 
1984 
1985 
1985 

1     19flC  tc  Morrh 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


LJMI 


'"'^■^^ 

codeaf 
federal  regiilaliuas 

40 

— 

The  Federal  Reglstar.  pubirshed  daily,  is  the  official  publicatton 
fof  notifying  the  public  of  proposed  and  final  regulafiona.  II  is  the 
tool  for  you  to  use  to  participate  in  tfie  njlemaking  process  by 
commenting  on  the  proposed  regulatwns.  And  it  keeps  you  up 

to  date  on  tt^e  Federal  regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscriptkjn  are 
the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users  of  the 
Code  of  Federal  Regulations  to  amendatory  actions  published  in 
the  daily  Federal  Register  and  the  cumulative  Federal  Register 
Index. 

The  Code  of  Federal  Regulations  (CFR)  compnsing 
approximately  1 85  volumes  contains  the  annual  codifrcation  of  the 
final  regulations  printed  'n  the  Federal  Register.  Each  of  the  50 
titles  IS  updated  anruaiiy 

Subscription  Prices: 
e  Federal  Register 

•  Paper: 

•  One  year  as  ssued  $300  domestic;  $375  foreign 

•  S'x  months  $1 50  domestic.  $187  50  foreign 

•  24x  Microficf^e  Format: 

•  One  year  as  issued  $145  domestic,  $181.25  foreign 

•  Six  months  $72  50  domestic  $90  65  foreign 

•  Code  of  Federal  Regulations 

•  Paper: 

•  One  year  as  issued  $550  00  domestic;  $687.50  foreign 

•  Single  volumes:  Individually  priced. 

•  24x  Microfiche  Format: 

•  Current  year  (as  issued).  $185  domestic;  $231.25  foreign 

•  Previous  year  s  full  set  (single  stupment): 

$155  domestic:  $193  75  foreign 


OrClOr   FOnfl      ^^  ^°    superintendent  of  Documents,  U  S.  Govemn-ient  Pnnting  (Office.  Washington,  D.C.  20402 
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EDITION  IS  REPRODUCED  BY  AGREEMENT  WITH 
THE  PUBLISHER.   DUPLICATION  OR  RESALE  WITHOUT 
PERMISSION  IS  PROHIBITED. 
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Selected  Subjects 


Administrative  Practice  and  Procedure 

Interior  Department 

Justice  Department 

Air  Pollution  Control 

En\  ironmentai  Pr-utei:  ;;i;n  A^('r(\ 

Aviation  Safety 

Federal  A\"jn;i(^n  Adm.":5tra:i(jr 

Banks,  Banking 

Federal  Deprji-it Irsurance  Crrprration 

Biologies 

Fiiod  and  Dri.g  Admir.ibt.-aticn' 

Cotton 

Agricu^tu'nl  Nlarketing  Ser\ice 

Credit 

Fedefdl  Reser\e  Sys't'rr. 

Food  Grades  and  Standards 

Aj;r;c:ultural  N]drke!:ng  Service 

Foreign  Banking 

Federal  Deposit  Insurance  Corpi  ration 

Grant  Programs — Social  Programs 

ACTION 

Hazardous  Materials  Transportation 

R"St,i"(  n  rind  Sper;,/  Priit"<i":s  Administration 

Hazardous  Waste 
Environmental  Protection  Agency 

CONTINUED    INSIDE 
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FEDERAL  REGISTER  Published  daily,  Monday  through  F 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
t)y   the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Service,  General  Services  Administration,  Washington. 
DC  2040fl,  under  the  Federal  Register  Act  (49  Stat    500.   as 
amended:  44  U.S.C.  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I), 
Distribution  is  made  only  by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
Ihey  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal   Register  will   be  furnished  by  mail   to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  Si. 50  for  each 
issue,  or  Si. 50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washins'iiT,  DC 
20402 

There  are  no  restrictions  on   the  republication  of  material 
appearing  in  the  Federal   Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  .\\U 
ASSISTA.NCF.  in  the  RF.ADKR  AIDS  section  of  this  issue 


Selected  Subjects 


Indians— Business  and  Finance 

Ind.cin  Aff.iirs  Bureau 

Land  Sales 

Housing  and  Urban  Development  Department 
Maritin^e  Carriers 

Kedrr.il  Mariti.rne  Commission 

Medicaid 
Health  Care  Financing  Administration 

Military  Personnel 

Navy  Department 

Motor  Vehicle  Safety 

National  Highv\ay  Traffic  Safety  .'\dministration 
Navigation  (Water) 

Sa.n!  Lawrence  Seaw.iy  Ueveiopment  Corporation 
Postal  Service 

Postal  Service 


Ill 
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The  President 

PROCLAMATIONS 

10927      Canbbian  Economic  Recovery  Act,  amendment  to 

ProclaTiation  5133  (Proc.  5308) 

Executive  Agencies 


11007 


Consumer  Product  Safety  Commission 

NOTICES 

Settlement  ayeements; 
Scovill  Inc. 


10998 


11018 


10929 
10929 

10970 


11009- 
11010 


ACTION 

PROPOSED  RULES 

Grants  and  contracts;  refunding  application  denial 
Agency  for  International  Development 

NOTICES 

Authority  delegations: 
Near  East,  Assistant  Administrator 

Agricultural  Marketing  Service 

RULES 

Cotton: 

Classification  under  cotton  futures  legislation 

Re<5p,irrh  and  promotion 
PROPOSED  RULES 

T(irp.<ito  j'jKp,  grade  standards 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Forest  Service. 

Air  Force  Department 

NOTICES 

.Meetings: 
Scientific  Advisory  Board  (8  documents) 


Antitrust  Division 
NOTICES 

Competitive  impact  statements  and  proposed 

consent  judgments: 
11019  Cooper  Industries.  Inc. 

Army  Department 

NOTICES 

Meetings: 
11010         Science  Board  (2  documents) 

Arts  and  Humanities.  National  Foundation 

NOTICES 
Meetings: 
11023  Humanities  Panel 

Commerce  Department 

Spp  also  Internati  inul  Trade  Administration; 
Nation, i!  Technical  Information  Service. 
NOTICES 
Meetings: 
11002  National  Technology  Medal  Nomination 

Evaluation  Committee 

Commodity  Futures  Trading  Commission 

NOTICES 

Cont.'^act  market  proposals: 

1 1006  Chicago  Board  of  Trade:  NASDAQ  100  Index 

11007  Chicago  Mercantile  Exchange;  Standard  and 
Poor's  O.T.C.  industrial  stock  price  index 


Copyright  Royalty  Tribunal 

PROPOSED  RULES 

10989      Cable  royaily  fees;  inflation  adjustment  proceeding. 
etc. 


Defense  Department 

See  also  Air  Force  Department;  Army  Department; 

Navy  Department. 

NOTICES 

Meetings: 
Science  Board  task  forces 


11008 


11010 


11C11 


10964 


11068 


10934 
10935 
10936 
10937 
10939 
10938, 
10939 


10973 

10976 
10974 
10977 
10975 
10976 
10978 
10979 


11042 


Delaware  River  Basin  Commission 

NOTICES 


Education  Department 

NOTICES 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  5308  of  March  14.  1983 

To    Amend    Proclamation    5133    Implementing    the    Caribbean 
Basin  Economic  Recovery  Act 


B\   the  President  of  the  United  States  of  .America 

.\  Proclamation 

1.  Section  212  of  the  Caribbean  Basin  Economic  Rprovery  Act  'the  .Act]  (19 
U.S.C.  2702)  authorizes  the  President  to  designate  certain  countries  and  territo- 
ries or  successor  political  entities  as  'beneficiary  countries'  under  the  .Act.  In 
Proclamation  5133  of  November  3(1.  1983.  and  Proclamation  5142  of  December 
29,  1983.  I  have  dr-sipnated  20  countries  and  territories  as  "beneficiary  coun- 
tries. '  1  oH'.  now  tiuding  the  Bahamas  to  the  iist  of  beneficiary  countries.  "  1 
have  notified  the  House  of  Representatives  and  the  Senate  of  m\  intention  to 
designate  this  country  and  given  the  considerations  entering  into  my  decision 

2.  In  order  to  add  this  country  to  the  list  nf  beneficiary  countries,  !  am 
amending  the  Annex  to  Proclamation  5133. 

3.  Section  2]3!ai[2J  of  tne  .Act  directs  the  SecretHr\'  of  the  Treasury  to 
prescribe  regulations  implementing  the  provisions  of  the  .Act  relating  to 
articles  eligible  for  duty-free  treatment.  Section  213(ai(2)  also  sets  out  certain 
specific  provisions  that  Congress  sought  to  have  included  m  the  eventual 
amendments  to  the  Tariff  Schedules  of  the  L'nited  States.  Proclamiation  5133  is 
to  be  amended  m  order  to  bring  the  language  of  its  .Anne.x  into  direct 
conformity  with  the  express  intent  of  the  Congress  and  to  eli.m.inate  language 
no  longer  applicable  to  the  dut\-free  entrv  of  eligible  articles  b\  virtue  of 
recent  amendments  to  the  implementing  regulations 

N'OVV,  TflEREFORE.  i.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States,  including  but  not  limited  to  Section  212  nf  the 
Act,  do  proclaim  that: 

(1)  The  list  of  countries  in  the  Annex  to  Proclamation  5133  of  .November  30. 
1983.  is  hereby  amended  by  adding  the  Bahamas. 

(2)  The  Annex  to  Proclamation  5133  is  further  amended  to  striise  the  phrase 
"manufacturer  or  exporter  of  the  article  accompanied  by  an  endorsement 
thereof  by  ijpe  importer  or  consignee"  in  Paragraph  A  of  the  Annex  am.ending 
language  in  general  headnote  3(gj(ii){B)  of  the  Tariff  Schedules  of  the  L'nited 
States  and  to  replace  it  with  the  phrase  "appropriate  part\ 
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I.\  WITNESS  WHEREOF  I  have  hereunto  set  my  hand  this  14th  day  of  March, 

in  the  ye^ir  of  our  l.uni  ninetctn  hundred  and  eighty-five,  and  of  the  Independ- 
ence of  the  I'niled  Suites  of  America  the  two  hundred  ,inci  ninth. 
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cn^-tiJUk    \  VJ 


VjL-«K.^^-Ov^^ 


Editorial  nole.  For  the  te)^  of  the  President's  letters  to  the  Speaker  of  the  liimse  of  Rrpre.Mnt.i 
lives  and  the  President  of  the  Senate,  dated  Mar.  14,  1985,  on  his  intention  to  sign  F'rocKini.ition 
5308,  see  the  Weekly  ConwHation  of  Presidential  Documents  (vol,  21,  p.  302). 
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This    section   of   the    FEDERAL    REGISTER 
contains    regulatory   documents   having 
general   applicability   and   legal   etiect.    most 
of  which   are   keyed  to  and  codified  in 
the   Code   of    Federal    Regulations,    which    is 
published    under    50    titles   pursuant   to   44 
use     1510 

The   Code   of   Federal    RegUalions   is   sold 
by   the   Supenntendent   of   Documents 
Prices   of   new   books   are   listed   m   the 
first    FEDERAL   REGISTER    issue   of   each 
week 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  27 

Cotton  Classification  Under  Cotton 
Futures  Legislation 

agency:  Agricultural  Marketing  Service. 

USD  A 

action:  Final  rule. 


summary:  This  rulemaking  amends  the 

regulation  designating  spot  cotton 
markets  for  futures  contract  settlement 
purposes.  The  present  regulation  names 
the  New  Orleans  Commodity  Exchange 
as  a  contract  market  for  the  trading  of 
cotton  futures.  This  exchange  now 
conducts  trading  in  Chicago,  llimois 
under  the  name  of  the  Chicago  Rice  S 
Cotton  Exchange.  The  amendment 
revises  the  regulations  of  the 
Agricultural  Marketmg  Service  to  reflect 
these  changes. 
EFFECTIVE  DATE:  .'Kpril  18  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loyd  R.  Fra/ier,  Chief.  Marketing 
Services  Bianch,  Cotton  Division, 
Agricultural  Marketing  Ser\ices,  U.S. 
Department  of  Agriculture,  Washington, 
DC.  20250.  (202)  447-2147. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  revised  in  accordance  with 
Executive  Order  12291  and  has  been 
determined  not  to  be  a  "major  rule" 
since  it  does  not  meet  the  criteria  for  a 
major  regulatory  action  as  stated  in  the 
Order.  .\'o  new  costs  or  additions 
requirements  are  being  imposed  on  the 
affected  industry  or  others. 

William  T.  Manley,  Deputy 
Administrator,  AMS  has  certified  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  because  no  substantive 


changes  are  being  made  to  the  present 

regulations  since  this  proposal  merely 
acknowledges  that  a  designated  cotton 
exchange  is  operating  at  a  different 
location  under  a  different  name. 

Proposed  rulemaking  was  published  in 
the  November  13,  1984  Federal  Register 
at  49  FR  44902  and  mv  ited  comments  for 
30  days  ending  December  13.  1984.  No 
comments  were  received.  This  final  rule 
does  not  differ  from  the  proposed  rule. 

Background 

The  U.S.  Cotton  Futures  Act  (90  Stat. 
1841-46;  7  U.S.C.  ISb)  requires  the 
Secretary  of  Agriculture  to  designate 
spot  cotton  m.arkets  for  use  m 
establishing  settlement  differences  for 
cotton  delivered  under  futures  contracts 
whenever  the  grade  delivered  from  the 
base  grade  set  out  in  the  contract.  There 
are  eight  such  bona  fide  spot  cotton 
markets  designated  by  the  Secretary  at 
the  present  time  (7  CFR  27.93). 

The  Cotton  Futures  Act  further 
requires  that  the  settlement  differences 
for  each  "basis  grade"  futures  contract 
shall  be  determined  b\  the  actual 
commercial  differences  established  by 
the  sale  of  spot  cotton  in  the  spot 
markets  of  not  less  than  five  places 
designated  by  the  Secretary  (from 
among  the  forementioned  list  of  bona 
fide  spot  markets  (7  U.S.C.  15b(f]). 

On  June  30,  1981,  the  New  Orleans 
Commodity  Exchange  (NOCE)  was 
designated  b>  the  Commodity  Futures 
Trading  Commission  (CFTC)  as  a 
contract  market  for  the  trading  of 
futures  contracts  in  short  staple  cotton. 
The  Secretary  subsequently  designated 
five  spot  cotton  markets  for  settlement 
differences  for  cotton  delivered  under 
any  contract  of  the  .NOCE.  Such 
designation  is  required  by  the  Cotton 
Futures  Act  and  was  acknowledged  by 
amending  paragraph  (a)  of  7  CFR  27.94 
(46  FR  351051 

Amendment 

In  September  of  1983.  the  NOCE 

relocated  its  operations  to  Chicago. 
Illinois  and  reopened  for  trading  as  the 
Chicago  Rice  &  Cotton  Exchange 
(CRCE).  The  CFTC  concurred  with  these 
changes.  The  CRCE  is  operating  as  an 
approved  contract  market  under  the 
CFTC's  Order  of  Designation  issued 
June  30.  1981  when  the  exchange  was 
functioning  as  the  .NOCE.  Tiading  of 
futures  contracts  in  short  staple  cotton 


was  resumed  b\  the  exchange  as  the 
CRCE  on  January  29.  1985. 

The  Department  is  conforming  its 
regulations  with  the  action  of  the  CFTC 
and  acknowledging  that  the  NOCE  is 
now  doing  business  as  the  CRCE. 
Paragraph  (a)  of  7  CFR  27.94  is  amended 
b\  subs!. luting  "Chicago  R.ce  &  Cotton 
Exchange"  for  ".New  Orleans 
Commodity  Exchange."  This 
amendment  does  not  affect  the  earlier 
designation  of  cotton  markets  for 
determining  settlement  differences 
under  contracts  traded  on  the  exchange. 
The  changes  have  not  caused  the 
designation  to  lapse  and  this  riile  merely 
restates  §  27.94  to  include  the  current 
name  of  the  exchange 

List  of  Subjects  in  7  CFR  Part  27 

Classification.  Cotton.  Micronaire. 
Samples.  Spot  markets. 

Accordingly,  §  27.94(a)  of  Title  7  of  the 
Code  of  Federal  Regulations  gONemng 
cotton  classification  under  cotton 
futures  legislation  is  amended  as  shown. 

PART  27— [AMENDED] 

1.  The  authority  citation  for  Part  27 
reads  as  follows: 

Authority;  90  Stat   IMl-lMd:  "  L'.S.C.  15b. 

2.  Section  27.94  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows; 

§  27.94    Spot  mar*et»  tor  contract 
settlement  purposes. 

•  •  •  «  « 

(a)  For  cotton  delivered  m  settlement 
of  any  No,  1  contract  of  the  New  ^'ork 
Cotton  Exchange  or  any  contract  of  the 
Chicago  Rice  S  Cotton  Exchange: 

Dallas.  Tex..  Grrenvilie.  S C  Lubbiock.  Tex.. 
Memphis.  Tenn..  Montgomery,  Ala. 

Dated;  Mdrch  13,  isttio 
William  T.  Manley. 

Df-p:.!}  .-li.'-'i.T.islralor.  Ma.~kr!:n^  Programs. 
[FR  Doc  85-6536  Filed  3-18-85;  8  45  amj 
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Cotton  Researcti  and  Promotion; 
Regulatory  Review 

agency:  Agricultural  Marketing  Service. 
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action:  Final  rule;  regulation  review. 
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summary:  The  Agricultural  Marketing 
Service  (AMS)  in  compliance  with  the 
requirements  for  the  periodic  review  of 
existing  regulations,  has  reviewed  the 
regulations  regarding  the  cotton 
research  and  promotion  program.  As  a 
result  of  the  review,  certain  changes  in 
the  regulations  are  being  made.  One 
change  eliminates  the  requirement  that 
the  Cotton  Board  return  to  the  producer 
the  collecting  handler's  receipt 
submitted  with  the  producer's  refund 
application  indicating  payment  of  the 
assessment  for  research  and  promotion 
Other  changes  update  terms  and 
definitions  and  delete  one  obsolete 
section  regarding  the  fiscal  period. 
EFFECTIVE  DATE:  April  18.  1985. 
FOft  FURTHER  INFORMATION  CONTACT: 
Naomi  Hacker,  Chief,  Research  and 
Promotion  Staff,  Cotton  Division,  A.MS. 
USDA,  Washington,  DC.  20250.  202/ 
447-2259. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  not  to  be  a 
"major  rule"  since  it  docs  not  meet  the 
criteria  for  a  major  regulatory  action  as 
stated  in  the  Order. 

William  T.  Manley.  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]' 
because:  (i)  No  new  costs  or  additional 
requirements  will  be  imposed  on  the 
affected  industry  or  others;  (ii)  costs  of 
compliance  will  not  be  increased:  (iii) 
recordkeeping  burdens  will  not  be 
increased;  (iv)  the  changes  in  the 
regulations  will  not  affect  the 
competitive  position  or  market  access  of 
small  entities  in  the  cotton  industry. 

Collection  of  Information  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction  Act 
of  1980  (Pub.  L.  9&-511)  and  section 
3504(h)  of  that  Act.  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  final  rule 
have  been  approved  by  OMB. 

Background 

The  Cotton  Research  and  Promotion 
Act  of  1966  (7  U.S.C.  2101  et  seq.]  and 
the  implementing  Order  subsequently 
approved  in  a  referendum  of  cotton 
producers  provide  the  basic  procedures 
for  carrying  out  the  producer  financed 
cotton  research  and  promotion  program 
designed  to  maintain  and  expand 


markets  for  U.S.  cotton.  The  Act  and 
Order  (7  CFR  1205.301  through  1205.342) 
provide  for  establishment  of  a  Cotton 
Board  to  administer  the  program.  The 
20-member  Board  is  appointed  by  the 
Secretary  from  nominations  made  by 
producer  associations  in  each  State  of 
the  Cotton  Belt.  The  Board  annually 
reviews  the  proposed  research  and 
promotion  projects  and  related  budgets 
developed  by  a  contracting  organization 
set  up  to  carry  out  such  projects. 
Following  this  annual  review,  the  Board 
submits  recommendations  to  the 
Secretary.  Other  major  functions  of  the 
Board  as  set  forth  in  the  Cotton  Board 
Rules  and  Regulations  (7  CFR  1205.500 
through  1205.540)  are:  To  collect 
assessments  from  producers;  to  make 
refunds  of  assessments  upon  request; 
and  to  safeguard  and  invest  the  funds  in 
accordance  with  governmental 
regulations. 

Sections  1205.1  through  1205.19 
established  the  procedures  for 
formulating  Orders  under  the  Cotton 
Research  and  Promotion  Act.  These 
sections  were  superseded  on  October  6, 
1982.  by  7  CFR  Part  1200.  Rules  of 
Practice  and  Procedure  Governing 
Proceedings  to  Formulate  and  Amend 
An  Order  (47  VB.  44684)  and  will  be 
subsequently  deleted  by  a  separate 
rulemaking  document. 

Other  subparts  of  Part  1205  set  forth 
rules  to  be  followed  in  modifying  Orders 
under  the  Cotton  Research  and 
Promotion  Act  and  in  conducting 
referenda  in  connection  with  such 
orders  (7  CFR  1205.50  through  1205.210). 

Regulation  Review    I 

The  Cotton  Division  of  AMS  has 
undertaken  a  general  review  of  the 
existing  regulations  under  the  Cotton 
Research  and  Promotion  Act.  These 
regulations  were  listed  as  scheduled  for 
review  in  the  Department's  Semi-Annual 
Regulatory  Agenda  published  in  the 
Federal  Register  on  October  28, 1982  (47 
FR  48307).  Sections  1205.301  through 
1205.342  are  governed  by  the  provisions 
of  5  U.S.C.  556  and  557  and  are 
exempted  from  the  necessary 
requirements  of  Executive  Order  12291. 
Those  sections  therefore,  are  not 
affected  by  the  following  proposed 
changes. 

The  regulations  of  Part  1205  haue  been 
examined  for  their  need,  currentness 
and  effectiveness.  Since  these 
regulations  were  first  promulgated  in 
1966,  the  procedures  have  proven  to  be 
useful  and  efficient  in  administering  the 
Act  and  Order.  The  requirements  for 
collecting  and  handling  the  per  bale 
assessment  are  not  burdensome  on 
producers  or  purchasers  of  cotton. 


Proposed  rulemaking  was  published  in 
the  lanuary  17. 1985  Federal  Register  at 

50  FR  2575  and  invited  comments  for  30 
days  ending  February  19.  1985.  N'o 
comments  were  received.  This  final  rule 
does  not  differ  from  the  proposed  rule, 
except  for  correction  of  miscellaneous 
typographical  errors  in  §§  1205.202  and 
1205.203. 

Amendments 

The  changes  in  Part  1205  will  not 
affect  the  administration  of  the  Cotton 
Research  and  Promotion  Order. 
Specifically.  AMS  is  amending 
§§  1205.51,  1205.201,  1205.202,  1205.203, 
1205.204.  1205.205.  1205.403, 1205.500, 
1205.510. 1205.511,  1205.512.  1205.513, 
1205.514.  and  1205.520  by  eliminating 
masculine  references  in  favor  of  gender 
neutral  language. 

The  table  in  paragraph  (a)  of 
§  1205.402  is  deleted.  The  table  was 
used  to  determine  whether  a  cotton- 
producing  state  is  entitled  to  be 
represented  by  more  than  one  member 
on  the  Cotton  Board  by  averaging  cotton 
production  for  certain  designated 
marketing  years.  Due  to  the  passage  of 
time,  the  table  is  now  outdated. 
Additional  membership  on  the  Cotton 
Board  will  be  determined  by  the  average 
annual  upland  cotton  production  for  the 
five  most  recent  marketing  years.  The 
language  of  paragraphs  (a),  (b),  and  (c) 
of  §  1205.402  is  revised  to  reflect  this 
deletion. 

Paragraph  (c)  of  §  1205.520  is 
amended  to  remove  the  requirement  that 
the  Cotton  Board  return  the  assessment 
receipt  with  the  refund  to  the  refund 
applicant.  This  implements  a 
recommendation  by  the  Office  of  the 
Inspector  General  that  the  Cotton  Board 
retain  these  receipts  or  copies  of  them  in 
its  files.  As  a  result  of  this  change, 
producers  applying  for  a  refund  of  their 
assessment  are  responsible  for  making 
their  own  copies  of  receipts  from 
collecting  handlers. 

Section  1205.600,  Establishment  of 
new  fiscal  period,  is  deleted  from  the 
regulations.  This  section  is  pursuant  to 
§  1205.305  which  established  the  fiscal 
period  as  the  calendar  year,  but  allowed 
a  variance  from  the  calendar  year  to 
some  other  12-month  budgetary  period 
with  approval  from  the  Secretary. 
Section  1205.600  established  the  fiscal 
period  as  beginning  on  July  1.  This 
budgetary  period  was  selected  to 
comport  with  the  Federal  fiscal  period 
which,  prior  to  1976,  began  July  1. 
Section  1205.600  became  obsolete  when 
the  Cotton  Board,  upon  approval  by  the 
Secretary,  elected  to  revert  to  the 
calendar  year  as  the  12-month  fiscal 
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period  for  administrative  convenience 
on  January  1,  1977. 

List  of  Subjects  in  7  CFR  Part  1205 

Cotton.  Adnimistr,itivf>  Practice  and 
Procedure.  Research  and  Promotion, 
Cotton  board.  Producer  assessments. 
Producer  refunds. 

PART  1205— (AMENDED] 

Accordingly,  Part  1205  of  Chiipter  XI, 
title  7  of  the  Code  of  Federal  Regulations 
is  amended  as  shown.  The  Table  of 
Contents  is  amended  accordingly. 

1.  The  authority  citation  for  Part  1205 
reads  as  follows: 

Authority:  Sec.  15,  80  Stat.  285:  7  U.S.C. 
2114,  Sec.  7,  80  Stat.  281.  7  U.S.C.  2106. 

2.  Section  1205.51  is  amended  by 
revising  paragraphs  (c)  and  (e)  to  read 
as  follows: 

§  1205.51     Definitions. 

«  *  •  •  • 

(c)  The  term  "Secretary"  means  the 
Secretary  of  Agriculture  of  the  L'nited 
States,  or  any  officer  or  employee  of  the 
Department  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated,  to 
act  in  the  Secretary's  stead; 

•  •  *  *  * 

(e)  The  term  "Administrator"  means 
the  Administrator  of  the  Agricultural 
Marketmg  Service,  with  power  to 
redelegate.  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
been  delegated,  or  to  whom  authority 
may  hereafter  be  delegated,  to  act  in  the 

Administrator's  stead: 
*        •        •        *        • 

3.  Section  1205.201  is  amended  by 
revising  paragraphs  (b)  and  (e)  to  read 
as  follows: 

§  1205.201     Definitions. 

(b)  "Secretary"  means  the  Secretary 
of  Agriculture  of  the  United  States,  or 
any  officer  or  employee  of  the 
Department  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated,  to 
act  in  the  Secretary's  stead  and 
"Department"  means  the  U.S. 
Department  of  Agriculture. 
***** 

(e)  "Administrator"  means  the 

Administrator  of  the  .Agricultural 
Marketing  Service,  with  power  to 
redelegate,  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
heretofore  been  delegated  or  may 
hereafter  be  delegated  to  act  in  the 
Administrator's  stead. 


4.  Section  1205.202  is  amended  by 

revising  paragraphs  (a)(2)  and  (a)(4)  (ii) 
and  (iii)  to  read  as  follows: 

§  1205.202     Agencies  through  which  a 
referendum  shall  be  conducted. 

la)   •    •    • 

(2)  (]ive  reasonable  advance  notice  of 

the  referendum  (i)  by  utilizing  without 
advertising  expense  available  media  of 
public  information  (including,  but  not 
being  limited  to.  press  and  radio 
facilities)  serving  the  upland  cotton 
producing  areas,  announcing  the  dates, 
places,  or  methods  of  voting,  and  other 
pertinent  information,  and  (ii)  by  such 
other  means  as  the  Administrator  may 
deem  advisable. 
*        *        *        •        • 

(4)  *   *   * 

(ii)  On  farms  in  which  more  than  one 
eligible  voter  is  engaged  in  production, 
the  vote  cast  by  each  voter  shall 
represent  only  the  amount  of  upland 
cotton  that  is  the  voter's  share  of  the 
crop,  or  proceeds  thereof. 

(iii)  If  an  eligible  voter  is  engaged  in 
production  of  upland  cotton  on  more 
than  one  farm,  such  voter  is  entitled  to 
only  one  vote  but  any  vote  cast  by  such 
voter  shall  represent  the  total  amount  of 
upland  cotton  that  is  that  voter's  share 
of  the  crop,  or  proceeds  thereof,  on  all 
such  farms:  Provided.  That  only  farms 
for  which  records  are  maintained  by  the 
ASCS  county  office  designated  as  the 
voter's  polling  place  shall  be  considered 
unless  the  voter,  prior  to  the  expiration 
of  the  referendum  period,  establishes  to 
the  satisfaction  of  such  county  office  the 
voter's  share  of  the  crop,  or  proceeds 
thereof,  on  any  additional  farm  or  farms, 

*  •  •  «  • 

5.  Section  1205.203  is  amended  by 
revising  paragraph  (b)  (1)  and  (2)  to  read 

as  follows: 

§  1205.203    Voting  eligibility. 

(b)  General  eligibility  requirements. 
(1)  a  person  may  qualify  as  an  eligible 
voter  by  meeting  the  eligibility 
requirements,  but  no  such  person  shall 
be  entitled  to  more  than  one  vote 
regardless  of  the  number  of  upland 
cotton  farms  in  which  the  person  is 
interested  or  the  number  of 
communities,  counties,  or  States  in 
which  are  located  farms  in  which  such 
person  is  interested:  Provided,  however. 
That  the  individual  members  of  a 
qualified  partnership  shall  each  have 
one  vote,  but  the  partnership  as  such 
shall  not  have  a  vote  and  an  individual 
who  qualifies  as  an  eligible  voter  by 
reason  of  that  individual's  separate 
farming  ope'rations  will  be  entitled  to 
one  vote  even  though  that  person  is 
interested  in  an  organization  such  as 


(but  not  limited  to)  a  corporation  which 
is  also  eligible  as  a  voter  and  entitled  to 
one  vote.  A  person  who.  as  a  guardian, 
administrator,  executor,  or  trustee 
engages  in  the  production  of  upland 
cotton  will  be  eligible  to  vote  in  such 
fiduciary  capacity  if.  in  such  capacitv'. 
that  person  qualifies  as  an  eligible  voter. 
In  such  cases  the  person  for  whom  he 
or  she  is  acting  in  a  fiduciary  capacity 
will  not  be  eligible  to  \ote  An 
individual  may.  if  otherwise  eligible, 
cast  a  ballot  in  his  or  her  individual 
capacity  although  that  person  may  also 
cast  a  ballot  as  a  guardian, 
administrator,  executor,  or  trustee.  An 
individual  who  holds  more  than  one 
fiduciary  position  may  vote  as  a 
fiduciary  in  each  case  in  which  that 
person  is  otherwise  eligible,  as  for 
example,  if  an  individual  is 
administrator  of  estate  X.  he  or  she  may 
cast  a  ballot  as  administrator  of  estate 
X.  and  if  the  same  individual  is  also 
administrator  of  estate  Y,  he  or  she  may 
cast  another  ballot  as  administrator  of 
estate  Y. 

(2)  Where  a  group  of  several 
persons,  such  as  husband,  wife,  and 
children,  or  unrelated  individuals,  are 
engaged  in  the  production  of  upland 
cotton  under  the  same  lease  or  cropping 
agreement,  only  the  person  or  persons 
who  signed  or  entered  into  the  lease  or 
cropping  agreement  shall  be  eligible  to 
vote.  In  the  event  two  or  more  persons 
are  engaged  in  the  production  of  upland 
cotton  as  joint  tenants,  tenants  in 
common,  or  owners  of  community 
property,  each  such  person  shall  be 
entitled  to  one  vote  if  otherwise 
qualified.  For  example,  a  husband  or  a 
wife  is  eligible  to  vote  if  he  or  she  shares 
with  his  or  her  spouse  in  the  proceeds  of 
the  required  crop  as  an  owner,  cash 
tenant,  share  tenant,  sharecopper  or 
landlord  of  a  fixed  rent,  standing  rent  or 
share  tenant.  Thus,  if  a  husband  and 
wife  are  tenants  or  sharecropper  on  a 
farm,  jointly  responsible  under  the 
rental  or  sharcroppmg  agreement,  both 
are  eligible  to  vote.  This  is  true  whether 
the  rental  or  sharercopping  agreement  is 
written,  signed  by  both  parties,  or  oral, 
provided  both  husband  and  wife  made 
the  oral  agreement,  A  minor  is  not 
disqualified  from  voting  solely  because 
of  minority  if  otherwise  eligible  and  the 
minor  is  not  less  than  18  years  of  age. 

•  *  «  «  * 

6.  Section  1205.204  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 
§  1205.204     Voting. 

(c)  Mailing  of  bai'iot  to  eligible  voters. 
The  county  committee  shall  furnish  each 
eligible  voter  a  ballot  suitable  for 
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mailing  back  to  the  office  of  the  county 
committee.  If  an  eligible  voter  does  not 
receive  a  ballot,  one  may  be  obtained 
during  the  referendum  period  from  the 
office  of  the  county  committee  for  the 
county  in  which  the  voter  is  eligible, 
(d)  Returning  ballot  to  office  of  the 
county  committee.  Each  person  to  whom 
a  ballot  is  issued  by  mail  or  in  person 
may  vote  in  the  referendum  by 
completing  and  signing  the  ballot, 
placing  it  in  an  envelope,  and  delivering 
or  mailing  it  to  the  office  of  the  county 
committee  for  the  county  in  which  the 
voter  is  eligible  to  vote.  In  order  to  be 
eligible  for  tabulation  by  the  county 
committee,  voted  ballots  must  be 
received  by  the  county  committee  of  the 
county  in  which  the  voter  is  eligible  to 
vote  during  the  period  established  for 
holding  the  referendum.  A  ballot  shall 
be  considered  to  have  been  received 
during  the  referendum  period  if  (1)  in  the 
case  of  the  ballot  delivered  to  the  county 
committee,  it  was  received  in  the  office 
prior  to  the  close  of  the  work  day  on  the 
final  day  of  the  referendum  period,  or  (2) 
in  the  case  of  a  mailed  ballot,  it  was 
postmarked  not  later  than  midnight  of 
the  final  day  of  the  referendum  period 
and  was  received  in  the  county  office 
prior  to  the  start  of  canvassing  the 
ballots. 

•  *         •         •         • 

7.  Section  1205.205  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  1205.205    Canvass  of  baHots. 

•  •         •         •         * 

(b)  Spoiled  baUots.  A  ballot  shall  be 
considered  as  a  spoiled  ballot  if  (1)  it  is 
mutilated  or  marked  in  such  a  way  that 
it  is  not  possible  to  determine  with 
certainty  how  the  ballot  was  intended  to 
be  counted,  or  (2)  it  does  not  contain  the 
signature  of  the  voter,  or  the  voter's 
properly  witnessed  mark. 

•  •         •         •         * 

8.  Section  1205.402  is  revised  to  read 
as  follows: 

S  1205.402    Dctenninatlon  of  Cotton  Board 
fnafnb#rsl)ip, 

(a)  In  determining  whether  any  cotton- 
producing  State  is  entitled  to  be 
represented  by  more  than  one  member 
of  the  Cotton  Board  pursuant  to 

§  1205.318,  average  annual  production  of 
upland  cotton  in  terms  of  480-pound  net 
weight  bales  for  the  five  most  recent 
marketing  years  shall  be  used  as  the 
criteria  for  determination  of  such 
additional  members. 

(b]  All  members  appointed  from  a 
Stale  shall  be  entitled  to  serve  a  full  3- 
year  term  even  though  it  is  determined 
in  a  subsequent  year  that  a  State  should 
have  fewer  additional  members  by  using 


the  average  production  of  the  five  most 
recent  marketing  years  as  specified  in 
paragraph  (a)  of  this  section. 

(c)  Each  year  the  Director  shall,  based 
on  the  average  annual  production  of 
upland  cotton  in  terms  of  480-pound  net 
weight  bales  for  the  five  most  recent 
marketing  years,  notify  all  certified 
cotton-producer  organizations  in  each 
cotton-producing  State  of  the  number  of 
vacancies  to  be  filled  on  the  Cotton 
Board.  j 

9.  Section  1205.403  is  amended  by 
revising  paragraph  (aj  to  read  as 
follows:  I 

§  1205.403    Nomination  procedura. 

(a)  The  Director  shall  notify  all 
certified  producer  organizations  within 
each  cotton-producing  State  of  the 
location,  date,  and  time  of  the  caucus  of 
such  organizations  pursuant  to 
§  1205.320  for  the  purposes  of  making 
nomination  for  members  and  alternate 
members  of  the  Cotton  Board.  The 
Director  will  designate  a  representative 
from  the  Cotton  Division  to  attend  the 
caucus  meeting  in  each  State.  Each 
eligible  cotton-producer  organization 
within  each  cotton-producing  State  shall 
be  entitled  to  only  one  representative  at 
the  caucus  for  the  purpose  of  nominating 
two  qualified  persons  for  each  member 
and  for  each  alternate  member  to  be 
selected.  Such  representative  shall  be 
(1)  a  cotton  producer  and  resident  of 
such  State,  (2)  an  officer  or  member  of 
the  Board  of  Directors  of  such 
association,  and  (3)  duly  and 
unqualifiedly  authorized  in  writing  by 
such  association  to  make  nominations 
on  its  behalf.  The  representative  of  the 
Director  designated  to  attend  the  caucus 
meeting  in  each  State  shall  ascertain  the 
qualifications  and  eligibility  of  each 
representative  of  a  cotton-producer 
organization  to  participate  in  said 
meeting  and  to  make  nominations. 
•         •         •         •         • 

10.  Section  1205.500  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows: 


§  1205.500    Terms  defined, 
t         *         *         *         • 

(m)  "Secretary"  means  the  Secretary 
of  Agriculture  of  the  United  Slates,  or 
any  officer  or  employee  of  the  U.S. 
Department  of  Agriculture  to  whom 
authority  has  heretofore  been  delegated, 
or  to  whom  authority  may  hereafter  be 
delegated,  to  act  in  the  Secretary's 
stead. 


11.  Section  1205.510  is  amended  by 
revising  paragraph  (cj  to  read  as 
follows: 


§  1205.510    Levy  of  assessment. 

*  *         *         *         ft     . 

(c)  Each  marketing  year  the  collecting 
handler  must  select  one  of  the  two 
options  of  collecting  the  supplemental 
assessment  as  provided  in  paragraph  (b) 
of  this  section.  The  handler  shall  notify 
the  Cotton  Board  as  to  the  method 
selected  at  the  time  the  handler  files  the 
first  handler  report  each  marketing  year. 

12.  Section  1205.511  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

S  1 205.5 1 1    Payment  and  collection. 

*  •         ♦         •         • 

(c)  If  more  than  one  producer  shares 
in  the  proceeds  received  from  a  bale, 
each  such  producer  is  obligated  to  pay 
that  portion  of  the  assessments  which 
are  equivalent  to  their  proportionate 
share  of  the  proceeds. 

(d)  Failure  of  the  handler  to  collect  the 
assessments  on  each  bale  shall  not 
relieve  the  handler  of  the  handler's 
obligation  to  remit  the  assessments  to 
the  Cotton  Board  as  required  in 

§§  1205.512, 1205.513  and  1205.514, 

13.  Section  1205.512  is  amended  by 
revising  paragraphs  (f)  and  (g)  to  read  as 
follows: 

§1205.512    Collecting  handlers  and  time  of 
collection  of  $1  per  bale  assessment 

*  •        •        *        * 

(f]  Any  person  who  consumes 
domestically  or  exports  cotton  of  that 
person's  own  production  shall  be  the 
collecting  handler  for  such  cotton.  Such 
handler  shall  pay  the  assessment  to  the 
Cotton  Board  at  the  time  the  cotton  is 
consumed  or  exported. 

(g)  Any  person  who  obtains 
ownership  of  a  bale  of  cotton  from  the 
producer  of  the  cotton  by  transfer  of  any 
kind  or  by  any  means,  under  conditions 
other  than  those  described  in  paragraph 
(a),  (b),  (c),  (d)  or  (e)  of  this  section  shall 
be  the  collecting  handler  for  such  cotton. 
Such  handler  shall  collect  the 
assessment  at  the  time  such  handler 
takes  ownership  of  the  cotton.  The 
handler  shall  give  the  producer  a  receipt 
indicating  payment  of  the  assessment. 
***** 

14.  Section  1205.513  is  amended  by 
revising  paragraphs  (g),  (h),  (i)  and  (j)  to 
read  as  follows: 

§  1205.513  Collecting  handlers  and  time  of 
collection  of  the  supplemental  assessment 
***** 

(g)  Any  person  who  consumes 
domestically  cotton  of  that  person's  own 
production  shall  be  the  collecting 
handler  for  such  cotton.  The  handler 
shall  pay  the  supplemental  assessment 
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at  the  time  of  consumption  on  the  basis 
of  a  market  value  determined  in 
consultation  with  the  Cotton  Board. 

(h)  Any  person  who  exports  cotton  of 
that  person's  own  production  shall  be 
the  collecting  handler  for  such  cotton. 
Such  handler  shall  pay  the  supplemental 
assessment  on  the  basis  of  the  current 
value  of  cotton  as  reflected  on  the 
export  settlement  document. 

(i)  Any  person  who  obtains  ownership 
of  a  bale  of  cotton  from  the  producer  of 
the  cotton  by  transfer  of  any  kind  or  by 
any  means,  under  conditions  other  than 
those  described  in  paragraph  (a),  (b),  (c), 
(d),  (e),  or  (0  of  this  section  shall  be  the 
collecting  handler  for  such  cotton.  Such 
handler  shall  collect  the  supplemental 
assessment  at  the  time  the  handler  takes 
ownership  of  the  cotton.  The  handler 
shall  give  the  producer  a  receipt 
indicating  payment  of  the  supplemental 
assessment. 

(j)  In  the  event  of  a  producer's  death, 
bankruptcy,  receivership,  or  incapacity 
to  act.  the  representative  of  the 
producer,  or  the  producer's  estate,  or  the 
person  acting  on  behalf  of  creditors, 
shall  be  considered  the  producer  of  the 
cotton  for  the  purposes  of  this  section 
and  §  1205.520. 

15.  Section  1205.514  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§  1205.514    Remittance  to  Cotton  Board. 

*  «  *  «  * 

(b)  Rfpurts.  Each  collecting  handler 
shall  make  reports  on  fonns  made 
available  or  approved  by  the  Cotton 
Board.  Each  collecting  handler  shall 
prepare  a  separate  report,  each 
reporting  period,  for  each  gin  from 
which  such  handler  handles  cotton  on 
which  the  handler  is  required  to  collect 
the  assessments  during  the  reporting 
period.  Each  report  shall  be  mailed  in 
duplicate  to  the  Cotton  Board  within  10 
days  after  the  close  of  the  reporting 
period  and  shall  contain  the  following 
information: 


16.  Section  1205.520  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 


§  1205.520 
refund. 


Procedure  for  obtaining 


(a)  Application  form.  A  producer  shall 
obtain  a  refund  application  form  from 
the  Cotton  Board.  Such  form  may  be 
obtained  by  written  request  to  the 
Cotton  Board  and  the  request  shall  bear 
the  producer's  signature  or  the 
producer's  properly-witnessed  mark. 


(c)  Proof  of  payment  of  assessment. 
The  receipt  given  to  the  producer  by  the 
collecting  handler,  or  a  copy  thereof,  or 
such  other  evidence  satisfactory  to  the 
Cotton  Board,  shall  accompany  the 
producer's  refund  application.  Within  60 
days  from  the  date  the  properly- 
executed  application  for  refund  is 
received  by  the  Cotton  Board,  the 
Cotton  Board  shall  make  remittance  to 
the  producer.  For  joint  applications,  the 
remittance  shall  be  made  payable 
jointly  to  all  eligible  producers  signing 
the  refund  application  form  Receipts 
submitted  with  refund  applications  shall 
not  be  returned  to  the  producer. 

§  1205.600    [Removed] 

17.  Part  1205  is  amended  by  removing 
§  1205.600. 

Dated:  March  13, 1985. 
William  T.  Manley. 

Dtpuly  Administrator.  Marketing  Programs. 
[FR  Doc.  85-6539  Filed  3-18-85;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207,  220  and  221 

[Docket  No.  R-0543] 

Securities  Credit  Transactions; 
Amendment  to  Margin  Regulations 
Excluding  Face-Amount  Certificates 
From  the  Definition  of  Margin  Security 
and  Permitting  Broker-Dealers  To  Sell 
Them  Without  Violating  the  Arranging 
Prohibition  of  Regulation  T 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  is  amending:  (1) 
The  definition  of  "margin  stock"  in 
Regulations  G  and  U  so  as  to  make  it 
clear  that  the  definition  does  not  include 
face-amount  certificates  as  defined  in  15 
U.S.C.  80a-2(a)(15)  and,  (2)  the 
"arranging"  provision  of  Regulation  T  to 
reflect  that  a  broker-dealer  selling  these 
instruments  would  not  be  considered  to 
be  violating  that  provision.  Although  the 
changes  are  being  made  effective  April 
19, 1985,  comments  will  be  received  until 
that  date  and  appropriate  modifications, 
if  any.  will  be  made  in  response  to 
comments. 

EFFECTIVE  DATE:  April  19,  1985. 
ADDRESS:  Comments,  which  should  refer 
to  Docket  No.  R-0543,  may  be  mailed  to 
William  W.  Wiles,  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW..  Washington.  DC.  20551.  or 
delivered  to  Room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  weekdays.  Comments 


received  may  be  inspected  in  Room  B- 
1122  between  8:45  a.m.  and  5  15  p.m. 
weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Homer,  Securities  CredirOfficer. 
or  Douglas  Blass.  Attorney.  Division  of 
Banking  Supervision  and  Regulation, 
(202)  •452-2781. 

SUPPLEMENTARY  INFORMATION:  When 

the  Board  recently  amended  and  revised 
the  margin  regulations,  the  definition  of 
"margin  stock"  in  Regulation  G  (12  CFR 
207.2(1))  and  Regulation  U  (12  CFR 
221. 2(h])  were  not  revised  to  exclude 
face-amount  certificates  as  defined  in  15 
use.  B0a-2(a)(18),  although  the  revised 
definition  of  "margin  security"  in 
Regulation  T  (12  CFR  220.2(o))  did  not 
cover  such  instruments.  .\ot;ng  these 
differences,  some  concern  arose  in  the 
investment  community  as  to  whether 
companies  issuing  these  certificates 
were  required  to  register  as  G-lenders 
since  these  certificates  have  built  in 
credit  features  covered  by  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  through  80a-64l.  Further 
concern  was  raised  since  broker-dealers 
selling  these  certificates  could  be 
deemed  to  be  in  technical  violation  of 
the  "arranging"  provision  of  Regulation 
T  (12  CFR  220.13).  The  Board  is  adopting 
the  proposed  amendments  to  alleviate 
these  concerns. 

The  Board  is  taking  this  action  to 
relieve  an  unintended  restriction  and  it 
IS  believed  that  it  will  have  no  adverse 
impact  upon  any  member  of  the  public. 
Because  this  is  a  rule  change  which 
relieves  a  restriction,  the  requirements 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  with  respect  to  notice  and 
public  participation  were  not  followed 
before  adoption.  The  public  is.  however, 
invited  to  submit  comments  relating  to 
the  adoption  of  the  amendments. 

Final  Regulator^'  Flexibility  Analysis 

The  Board's  action  in  adoptins  these 
amendments  is  not  expected  to  have 
any  adverse  impact  on  a  substantial 
number  of  small  business. 

List  of  Subjects 

12  CFR  Part  207 

Banks,  banking.  Credit,  Federal 
reserve  system.  Margin,  Margin 
requirements,  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  220 

Banks,  b.mking.  Brokers,  Credit. 
Federal  reserve  system.  Margin,  Margin 
requirements,  Investments.  Reporting 
and  recordkeeping  requirements, 
Securities. 
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12  CFR  Part  221 

Banks,  banking.  Credit.  Federal 
reserve  system,  Margin,  Margin 
requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 

PART  207— SECURITIES  CREDIT  BY 
PERSONS  OTHER  THAN  BANKS, 
BROKERS,  OR  DEALERS 

Accordingly,  pursuant  to  Sections  7 
and  23  of  the  Securities  Exchange  Act  of 
1934,  as  amended  (15  U.S.C.  Sections  78g 
and  78w),  the  Board  amends  Regulations 
G.  T  and  U  by  excluding  face-amount 
certificates  from  the  definition  of 
"margin  security"  in  Regulation  G  and  U 
and  excluding  loans  on  face-amount 
certificates  from  prohibited  credit 
arrangements  in  Regulation  T.  The 
amended  Regulations  G.  T  and  U  will 
read  as  follows; 

1.  Section  207.2  (i)  is  revised  to  read: 

§  207.2    Definitions. 


(i)  "Margin  stock"  means: 

(1)  Any  equity  security  registered  or 
having  unlisted  trading  privileges  on  a 
national  securities  exchange; 

(2)  Any  OTC  margin  stock; 

(3)  Any  OTC  security  designated  as 
qualified  for  trading  in  the  .National 
Market  System  under  a  designation  plan 
approved  by  the  Securities  and 
Exchange  Commission  (NMS  Security); 

(4)  Any  debt  security  convertible  into 
a  margin  stock  or  carrying  a  warrant  or 
right  to  subscribe  to  or  purchase  a 
margin  stock: 

(5)  Any  warrant  or  right  to  subscribe 
to  or  purchase  a  margin  stock;  or 

(6)  Any  security  issued  by  an 
investment  company  registered  under 
section  8  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-«],  other  than: 

(i)  A  company  licensed  under  the 
Small  Business  Investment  Company 
Act  of  1958,  as  amended  (15  U.S.C.  661); 
or 

(ii)  A  company  which  has  at  least  95 
percent  of  its  assets  continuously 
invested  in  exempted  securities  (as 
defined  in  15  U.S.C.  78c(a)(12));  or 

(iii)  A  company  which  issues  face- 
amount  certificates  as  defined  in  15 
U.S.C.  80a-2(a)(15),  but  only  with 
respect  of  such  securities. 

PART  220— CREDIT  BY  BROKERS 
AND  DEALERS 

2.  Section  220.13  is  revised  to  read: 

§220.13    Arranging  for  loans  by  others. 

A  creditor  may  not  arrange  for  the 
extension  or  maintenance  of  credit  to  or 
for  any  customer  by  any  person  upon 
terms  and  conditions  other  than  those 


upon  which  the  creditor  may  itself 
extend  or  maintain  credit  under  the 
provisions  of  this  part  except  that  this 
limitation  shall  not  apply  to  credit 
arranged  for  a  customer  which  does  not 
violate  parts  207  and  221  of  this  chapter 
and  results  solely  from: 

(a)  Investment  banking  services, 
provided  by  the  creditor  to  the  customer, 
including,  but  not  limited  to, 
underwritings.  private  placements,  and 
advice  and  other  services  in  connection 
wi4h  exchange  offers,  mergers,  or 
acquisitions,  except  for  underwritings 
that  involve  the  public  distribution  of  an 
equity  security  with  installment  or  other 
deferred  payment  provisions;  or 

(b)  The  sales  of  nonmargin  securities 
(including  securities  with  installment  or 
other  deferred  payment  provisions)  if 
the  sale  is  exempted  from  the 
registration  requirements  of  the 
Securities  Act  of  1933  under  section  4(2) 
of  section  4(6)  of  the  act;  or 

(c)  A  subsequent  loan  or  advance  on  a 
face-amount  certificate  as  permitted 
under  15  U.S.C.  80a-2B(d). 

PART  221— CREDIT  BY  BANKS  FOR 
THE  PURPOSE  OF  PURCHASING  OR 
CARRYING  MARGIN  STOCKS 

3.  Section  221.2  (h)  js  revised  to  read: 

§  221.2    Definitions. 


(h)  "Margin  stock"  means:  (1)  Any 
equity  security  registered  or  having 
unlisted  trading  privileges  on  a  national 
securities  exchange: 

(2)  any  OTC  margin  stock; 

(3)  any  OTC  security  designated  as 
qualified  for  trading  in  the  National 
Market  System  under  a  designation  plan 
approved  by  the  Securities  and 
Exchange  Commission  (N'MS  security): 

(4)  any  debt  security  convertible  into 
a  margin  stock  or  carrying  a  warrant  or 
right  to  subscribe  to  or  purchase  a 
margin  stock; 

(5)  any  warrant  or  right  to  subscribe 
to  or  purchase  a  margin  stock;  or 

(6]  any  security  issued  by  an 
investment  company  registered  under 
section  8  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-a),  other  than: 

(i)  A  company  licensed  under  the 
Small  Business  Investment  Company 
Act  of  1958.  as  amended  (15  U.S.C.  661); 
or 

(ii)  a  company  which  has  at  least  95 
percent  of  its  assets  continuously 
invested  in  exempted  securities  (as 
defined  in  15  U.S.C.  78c(a)(12));  or 

(iii)  a  company  which  issues  face- 
amount  certificates  as  defined  in  15 
U.S.C.  80a-2(a)(15).  but  only  with 
respect  of  such  securities. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  March  13, 1985. 
William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  85-6541  Filed  3-18-85;  8:45  am] 

BIUJNG  CODE  6210-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  85-NM-20-AD;  Amdt  39  501S] 

Airworthiness  Directives;  BFGoodrich 
Main  Landing  Gear  Wheel  Assemblies, 
Used  on  Lockheed  Model  L-1011 
Airplanes  and  Boeing  Model  727 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  the  inspection  and  removal  of 
certain  tie  bolt  nuts  that  may  be 
installed  on  BFGoodrich  main  landing 
gear  wheels  used  on  Lockheed  L-1101 
and  Boeing  Model  727  airplanes.  This 
AD  is  prompted  by  reported  cases  of 
cracked  tie  bolt  nuts.  Cracked  nuts  have 
been  discovered  at  wheel  buildup,  in  line 
station  spare  assemblies,  and  on  in- 
service  aircraft.  The  inspection  for  and 
removal  of  these  tie  bolt  nuts  is 
necessary  to  preclude  main  wheel 
assembly  damage  or  failure, 
EFFECTIVE  DATE:  March  19, 1985. 
Compliance  as  prescribed  in  the  body  of 
the  AD,  unless  already  accomplished. 

ADDRESSES:  The  applicable  service 
bulletin  may  be  obtained  from 
BFGoodrich  Company,  Attn:  Mr.  C.F. 
Wintrow,  P.O.  Box  340.  Troy,  Ohio 
45373;  telephone  (513)  339-3811.  A  copy 
of  the  service  bulletin  is  contained  in  the 
Rules  Docket.  Office  of  the  Regional 
Counsel,  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dahl.  Aerospace  Engineer, 
Systems  Equipment  Branch,  ACE-130C, 
FAA,  Central  Region,  Chicago  Aircraft 
Certification  Office,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018; 
telephone  (312)  694-7379. 
SUPPLEMENTARY  INFORMATION:  Eighteen 
cracked  tie  bolt  nuts  have  been  recently 
reported.  Two  airlines  have  found  5 
cracked  nuts  and  a  repair  station  has 
found  10  cracked  nuts.  The  failed  nuts. 
P/N  63-347B  RX3.  were  all  noted  to  be 
installed  in  BFGoodrich  main  landing 
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gear  wheels.  These  tie  bolt  nuts  were 
manufactured  by  Standard  Pressed  Steel 
(SPS)  during  a  period  from  August  1984 
to  November  1984.  An  analysis  of  the 
failed  nuts  by  SPS  has  revealed 
longitudinal  cracking  through  the  nut 
barrel  initiated  by  manufacturing  flaws 
on  the  washer  face.  A  total  of  4379  nuts 
identified  with  Code  RX3  were  shipped 
by  BFGoodrich  and  have  been  installed 
on  new  wheel  assemblies,  replacement 
wheel  assemblies,  and  as  spare 
replacement  parts  of  Lockheed  L-1011 
airplanes  and  Boeing  Model  727 
airplanes.  BFGoodrich  issued  a  telex  on 
January  18,  1985,  to  the  22  affected 
operators.  The  telex  described  the 
problem  and  recommended  inspection  of 
applicable  spares  and  wheels  installed 
on  airplanes  at  tire  change  for  tie  bolt 
nuts  identified  by  Code  RX3.  A  total  of 
1132  tie  bolt  nuts,  P/N  63-347  Code  RX3. 
have  been  located;  this  leaves  3247 
unaccounted  for.  BFGoodrich  has  issued 
Service  Bulletin  439  for  Lockheed  L-1011 
airplanes  and  Service  Bulletin  440  for 
Boeing  727  airplanes. 

Since  this  condition  may  exist  on 
other  airplanes  of  the  same  type  design, 
an  airworthiness  directive  is  being 
issued  to  prevent  failure  of  the  affected 
wheel  assemblies  by  requiring  the 
inspection  of  spares,  daily  inspection  of 
in-service  wheels  for  cracked  nuts,  and 
removal  of  these  tie  bolt  nuts  from 
service.  Although  the  affected  wheels 
require  multiple  tie  bolt  nut  failure  for 
the  occurrence  of  wheel  separation,  the 
large  number  of  discrepant  nuts 
distributed  throughout  widely-based 
fleets  of  airplanes  requires  this  action. 

Since  a  situation  exists  which  requires 
immediate  adoption  of  this  amendment, 
it  is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this  AD 
effective  in  less  than  30  days. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  an  emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft  equipment.  It  has 
been  further  determined  that  this 
document  involves  an  emergency 
regulaton  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
{otherwise,  an  evaluation  or  analysis  is 


not  required).  A  copy  of  it.  when  filed. 
may  be  obtained  by  contacting  the 
individual  identified  under  the  caption 
"FOR  FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

BFGoodrich:  Applies  to  BFGoodrich  M.iin 
Landing  Gear  Wheel  Assemblies,  P/N's 
J-1311-3.  3-1365.  3-1365-1.  3-1365-2.  3- 
1375-1.  3-1375-2.  and  3-1375-3  inslalled 
on  Lockheed  L-lOll  airplanes:  and  P/N 
3-1287.  3-1306.  3-1306-1.  and  3-1414 
installed  on  Boeing  Model  727  airnlanes. 
Compliance  is  required  as  indicated,  unless 
already  accomplished  To  prevent  failure  of 
certain  BFGoodrich  wheel  assemblies,  due  to 
tie  bolt  nut  cracks,  accomplish  the  following: 

A.  As  of  the  the  effective  date  of  this  AD. 
no  P/.N  63-347B  RX3  tie  bolt  nuts  shall  be 
used  in  wheel  build  up. 

Note. — It  is  recommended  that  tie  bolt  nuts 
marked  as  above  must  be  destroyed  or 
returned  to  BFGoodrich.  Refer  to  procedures 
outlined  in  Paragraph  2A.  BFGoodrich 
Service  Bulletin  439  |for  L-1011  airplanesl  or 
Service  Bulletin  440  (for  Boeing  Model  727 
airplanes),  both  issued  February  5.  1985. 

B.  Within  50  flight  hours  after  the  effective 
date  of  this  AD.  inspect  the  applicable  main 
wheel  asssemblies  for  cracked  tie  bolt  nuts. 
Adhere  to  the  procedures  outlined  in 
Paragraphs  2D  and  2E  of  BFGoodrich  Service 
Bulletin  439  of  Service  Bulletin  440.  as 
applicable.  Any  tie  bolt  nuts  found  to  be 
cracked  must  be  replaced  before  further 
flight. 

C.  Within  60  days  following  the  effective 
date  of  this  AD.  remove  all  RX3  tie  bolt  nuts 
from  service  and  replace  with  serviceable 
parts. 

D.  Alternate  means  of  compliance  with  this 
AD  which  provide  an  acceptable  level  of 
safety  may  be  used  when  approved  by  the 
Manager.  Chicago  Aircraft  Certification 
Office.  FAA,  Central  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  F.AR  21.197  and  21  199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
•  documents  from  the  manufacturer  may 
obtain  copies  upon  request  to 
BFGoodrich  Company,  Attn:  Mr.  C  F. 
Wintrow.  P.O.  Box  340.  Troy,  Ohio 
45373:  telephone  (513)  339-3"811.  These 
documents  also  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington. 

This  amendment  becomes  effective 
March  19, 1985. 


(Sees  313(a).  314(a).  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
use.  1354(B).  1421  through  1430,  and  1502): 
49  use,  106(g)  (Revised.  Pub.  L  97-449, 
lanuary  12,  1983):  and  14  CFR  11.89) 

Wayne ).  Barlow, 

Acting  Director  Northwest  Mountain  Regioi}. 
(FR  Doc  85-6461  Filed  3-18-85:  8:45  am] 

BILUNO  CODE  4t10-1}-M 


14  CFR  Part  39 

(Docket  No.  84-CE-2»-AD;  AmdL  3»-5003] 

Airworthiness  Directives;  Gulfstream 
Aerospace  Models  112,  112b,  112TC, 
1 12TCA,  1 14  and  1 14A  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Correction  of  final  rule. 

SUMMARY:  This  action  corrects 
Airworthiness  Directive  (AD)  85-03-04, 
Amendment  39-5003  (50  FR  7165), 
applicable  to  Gulfstream  Aerospace 
Corporation  Models  112  and  114 
airplanes.  This  correction  is  necessary 
because  an  error  was  made  in  the  serial 
number  effectivity  statement  of  the  AD 
when  the  AD  was  published  in  the 
Federal  Register. 
EFFECTIVE  DATE:  March  20  1985 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Dragset.  Airplane  Certification 
Branch.  AS\V-150.  FAA.  Southwest 
Region,  Post  Office  Box  1689.  Fort 
Worth.  Texas  76101,  Telephone  (817) 
877-207, 

SUPPtEMENTARY  INFORMATION: 

Subsequent  to  the  issuance  of  AD  85- 
03-04.  Amendment  39-5003  (50  FR  7165), 
applicable  to  Gulfstream  Aerospace 
Models  112  and  114  airplanes,  the  F.'\A 
found  that  an  error  had  been  made  in 
the  serial  number  effectivity  statement 
of  the  AD  when  the  AD  was  published 
in  the  Federal  Register.  Therefore,  action 
is  taken  herein  to  make  this  correction. 
Since  this  action  is  required  to  ensure  ail 
affected  airplanes  are  correctly 
referenced  and  included  in  the  AD. 
notice  and  procedure  hereon  are 
unnecessdr>'  and  contrary  to  the  public 
interest,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  .Aviation  safety. 
Aircraft,  Safety. 

In  FR  Doc.  85-4266  (50  FR  7165). 
appearing  in  the  Federal  Register  of 
February  21. 1985.  make  the  following 
correction: 

Correct  the  applicability  statement  to 
read  as  follows: 


PART  39— {CORRECTED] 

Gulfstream  Aerospace  (Rockwell):  Applies  to 
Models  112  and  112B  (S/Ns  3  through  544 
and  130(X));  Models  112TC  and  112  TCA 
(S/Ns  13001  through  13309):  and  Models 
114  and  114A  (S/Ns  14000  through  14540) 
a.rplanes  certificated  in  any  catpgnry. 

(Sec.  313(d)  601  and  603  of  the  Federal 

Aviation  Act  of  1958.  as  amended  (49  U.S.C. 

1354(a).  1421  and  1423):  49  U.S.C.  106(g) 

(Revised  Pub.  L.  97^149.  lanjaiy  12.  1983): 

and  sec.  11  89  of  the  Federal  Aviation 

Regulations  (14  CFR  11.89)) 
Issued  in  Kansas  City,  Missouri,  un  March 

5.  1985. 

Murray  E.  Smith, 

Dirt'ctor.  Central  Rfgi.w. 

|FR  Doc.  85-6454  Filed  3-18-85;  8:45  am| 
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14  CFR  Part  39 

(Docket  No.  85-NM-22-AD;  Amdt.  39-5014) 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
-50,  and  C-9  (Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  visual/borescope  inspection 
(NDI)  of  the  aft  pressure  bulkhead  on 
certain  McDonnell  Douglas  DC-9 
(Military)  series  aiiplanes.  This  AD  is 
prompted  by  reports  of  cracks  in  the  free 
standing  leg  of  the  tee  cap.  This 
condition,  if  not  corrected,  could  result 
in  rapid  depressurization  and  cause 
severe  structural  damage  of  the 
airplane. 

EFFECTIVE  DATES:  March  19.  1985. 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach, 
California  90846,  Attention:  Director, 
Publications  and  Training,  Cl-750  (vt4- 
60).  This  information  also  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Drive.  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  N.  Asahara,  Sr.,  Aerospace 
Engineer,  Airframe  Branch.  ANM-122L, 
FAA.  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drue.  Long  Beach, 
California  90808;  telephone  (213)  548- 
2824. 


SUPPLEMENTARY  INFORMATION:  Tw  u 
operators  have  reported  three 
occurrences  of  cracking  in  the  aft 
pressure  bulkhead  tee  cap.  The  first 
occurrence  was  reported  on  March  23, 
1984  in  the  ventral  aft  pressure  bulkhead 
tee,  P/N  5910130-54  (RH).  The  affected 
aiiplane  had  accumulated  52,894 
landin^^s.  The  crack  was  5.9  inches  long 
and  had  penetrated  the  cross-section  of 
the  upstanding  (inboard)  leg  of  the  fee, 
in  a  circumferential  direction  centered 
about  former  installation,  P/N  9915558- 
513  (Z  =  34.00),  and  longeron  14  attach 
areas.  Subsequent  visual  examination  of 
the  removed  tee  by  the  manufacturer 
revealed  that  the  crack  trace  on  the 
forward  surface  had  occurred  entirely 
within  a  relatively  large  extrusion  die 
line  located  approximately  1.9  inches 
from  the  aft  (inboard)  edge  of  the 
upstanding  leg.  The  crack  trace  on  the 
aft  surface  had  occurred  along  the 
inboard  line  tangency  for  the  .188-inch 
tee  fillet  radius. 

The  second  occurrence  was  reported 
on  January  14, 1985.  in  the  non-ventral 
aft  pressure  bulkhead  tee,  P/N  5910163- 
91  (LH).  The  affected  airplane  had 
accumulated  40,832  landings.  The  crack 
was  approximately  7.5  inches  long  and 
had  also  penetrated  the  tee  in  a 
circumferential  direction.  The  crack  was 
located  between  longerons  7  and  8  (loft 
lines  radial  number  4  and  radial  number 
6).  and  approximately  .13  inch  inboard 
of  the  inboard  line  of  tangency  for  the 
.188-inch  tee  fillet  radius.  Subsequent 
examination  of  the  tee  cap  by  the 
manufacturer  revealed  that  the  crack 
had  also  occurred  entirely  within  an 
extrusion  die  line  as  the  result  of  fatigue. 
Detailed  inspections  of  this  tee  are 
presently  in  progress. 

The  third  occurrence  was  reported  on 
February  4, 1985,  in  the  non-ventral  aft 
pressure  bulkhead  tee.  P/N  5910163-91 
(LH).  The  affected  airplane  had 
accumulated  39,172  landings.  The  crack 
was  approximately  10  inches  long  and 
had  penetrated  the  tee  in  a 
circumferential  direction  between 
longerons  16  and  17.  Six  inches  of  the 
total  crack  length  were  visible  from  the 
aft  side.  This  tee  has  been  forwarded  to 
the  manufacturer  for  further 
examination. 

Analysis  of  the  failed  parts  by  the 
manufacturer  has  determined  that  the 
cracks  started  on  the  forward  face  of  the 
upstanding  leg  of  the  tee  and  are  slow 
growing.  The  crack  growth  rate  has  been 
verified  by  an  evaluation  of  the  striation 
spacing  on  parts  from  the  first  two 
airplanes  and  stress  levels  measured 
during  fiight  tests. 

A  crack  which  is  not  detected  could 
lead  to  rapid  depressurization  and  result 
in  severe  structural  damage  to  the 


airplane.  Inspecting  the  bulkhead  using 
visual/borescope/endoscope  non- 
destructive inspection  (NDI)  techniques 
will  determine  the  condition  of  the 
bulkhead.  Accomplishment  of  the 
inspections  and  crack  repair/ 
replacement  as  outlined  in  McDonnell 
Douglas  DC-9  Service  Sketch  3G60. 
dated  February  15, 1985,  and  Service 
Rework  Drawing  |060305.  dated 
February  15. 1985,  will  assure  the 
structural  integrity  of  the  bulkhead  and 
minimize  the  potential  of  extensive 
structural  damage. 

Since  the  stresses  in  the  bulkhead, 
which  cause  fatigue  cracking,  are  the 
result  of  pressurization  cycles,  analysis 
dictates  that  inspections  be 
accomplished  on  airplanes  with  the 
highest  number  of  flights  (cycles),  with 
emphasis  on  airplanes  with  60,000  or 
more  landings.  For  these  reasons,  this 
AD  action  is  directed  towards  airplanes 
which  have  accumulated  a  total  of 
60,000  or  more  landings.  Airplanes  with 
less  than  60.000  landings,  and  repetitive 
inspections  for  all  airplanes,  will  be  the 
subject  of  subsequent  rulemaking 
actions. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
require  repetitive  optically  aided  visual 
inspections  of  the  bulkhead  tee  cap 
around  the  entire  periphery  of  the 
fuselage  for  fatigue  cracks. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  when  filed,  may 
be  obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 
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Lisl  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  be  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive; 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-9-10.  -20.  -30.  -40. 
-50.  and  C-0  (Military)  series  airplanes. 

certificated  in  all  categories. 

To  prevent  crack  propagation  which  could 
result  in  structural  failure  of  the  fuselage  aft 
pressure  bulkhead,  accompli.'-h  the  following 
within  300  landings  after  the  accumulation  of 
60.000  landings,  or  withm  300  landings  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  unless  already  accomplished 
within  the  last  3.500  landings; 

A.  Inspect  from  aft  side  (above  floor)  and 
aft  or  forward  side  (below  floor)  of  bulkhead 
tee  cap  around  the  entire  periphery  of 
fuselage  in  accordance  with  McDonnell 
Douglas  Service  Sketch  3660.  dated  February 
15.  1985. 

Note. — The  specific  areas  of  concern 
include  the  forward  and/or  aft  face  of  the 
upstanding  leg  of  the  tee.  starting  at  the 
outboard  edge  of  the  bulkhead  web  The  area 
extends  outboard  to  approximately  the 
inboard  point  of  tangency  for  the  188-inch 
tee  fillet  radius  on  the  upstanding  leg, 

B.  If  no  cracks  are  found,  continue  normal 
operation. 

C.  If  cracking  is  found,  before  further  flight 
accomplish  one  of  the  followmg: 

1.  Repair  by  replacing  cracked  tee  cap  with 
new  part,  as  specified  in  McDonnell  Douglas 
Service  Rework  Drawing  J060305.  dated 
February  15.  1985, 

2.  Repair  by  splicing  in  a  section  of  tee  cap. 
in  accordance  with  McDonnell  Douglas 
Service  Rework  Drawing  1060305,  dated 
February  15.  1985, 

3.  In  the  event  an  operator  desires  not  to 
repau  or  replace  the  tee  cap.  contact  the 
McDonnell  Douglas  Corporation  or  the 
Federal  Aviation  Administration  for  further 
information  and/or  instructions, 

D.  Alternate  means  of  comp.iance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21  199  to 
operate  the  airplanes  unpressurized  to  a  base 
to  comply  with  requirements  of  this  AD. 

F.  For  the  purposes  of  complying  with  this 
AD.  subject  to  acceptance  by  the  assigned 
FAA  Principal  Maintenance  Inspector,  the 
number  of  landings  may  be  determined  by 
dividing  each  airplane's  time  in  service  by 
the  operator's  fleet  average  from  takeoff  to 
landing  for  the  DC-9  airplane. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation,  3855 


Lakewood  Boulevard.  Long  Beach. 
California  90846,  Attention:  Director, 
Publications  and  Training.  Cl-rso  (54- 
60).  These  documents  also  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive.  Long  Beach, 
California. 

This  Amendment  becomes  effective 
March  19,  1985. 

Sec.  313(a).  314(a).  601  through  610.  and  1102 
of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a).  1421  through  1430  and  1502);  49 
use.  106(g)  (Revised  Pub.  L.  97-449.  January 
12.  1983):  and  14  CFR  11.89) 

Issued  in  Seattle.  Washington,  on  February 
25.  1985. 

Wayne  ].  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 

|FR  Doc,  85-6462  Filed  3-18-84:  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  85-ASO-3I 

Alteration  of  Certain  Control  Zones 
and  Transition  Areas  in  Puerto  Rico, 
Tennessee,  and  ttie  Virgin  Islands 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUIMMARV:  This  amendment  updates  the 
names  of  various  airports  which  have 
been  changed  but  which  have  not  yet 
been  included  in  the  individual  airport 
control  zone  and/or  transition  area 
descriptions,  .No  change  m  airspace 
designation  is  intended  by  this  action. 

EFFECTIVE  DATE:  0901  GMT.  |une  6,  1985. 
Comments  must  be  received  on  or 
before  April  26.  1985. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Federal  Aviation 
Administration.  Manager.  Airspace  and 
Procedures  Branch.  ASO-530,  Air 
Traffic  Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  052,  3400  Norman  Bern,'  Drive, 
East  Point,  Georgia  30344.  telephone: 
(404)  763-7646, 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Ross.  Supervisor.  Airspace 
Section,  Airspace  and  Procedures 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta,  Georgia  30320;  telephone: 
(404)  763-7646. 


SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  editorial 
corrections  to  certain  control  zones  and 
transition  areas,  and  was  not  preceded 
by  notice  and  public  procedure. 
comments  are  in\  ited  on  the  rule.  When 
the  comment  period  ends,  the  FAA  will 
use  the  comments  submitted,  together 
with  other  available  information,  to 
review  the  regulation.  After  the  review, 
if  the  FAA  finds  that  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  amend  the  regulation. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
evaluating  the  effects  of  the  rule  and 
determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
§§  71.171  and  71.181  of  Pari  71  of  the 
Federal  Aviation  Reguiations  |14  CFR 
Part  71)  is  to  correctly  list  the  names  of 
airports  specified  in  certain  airspace 
designations.  Various  political  bodies 
have  officially  changed  the  names  of 
certain  airports  and  it  is  necessary  to 
alter  the  control  zone  and  transition 
area  descriptions  to  reflect  these  name 
changes.  Sections  71.171  and  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  were  republished  in  T.\.\ 
Order  7400.6.-^  dated  January  2, 1985. 

Under  the  circumstances  presented. 
the  FAA  concludes  that  there  is  a  need 
to  alter  the  various  control  zones  and 
transition  area  descriptions  to  reflect 
recent  airport  name  changes.  The 
changes  are  so  minor  and 
nonsubstantive  1  find  that  notice  or 
public  procedure  under  5  U.S.C.  553(b)  is 
unnecessary. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessarv  to 
keep  them  operationall\'  current.  It, 
therefore.  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26.  1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
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promuij^ated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entites  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airspace.  Control 
zone.  Transition  area. 

Adoption  of  (he  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  §§  71.171  and  71,181  of 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  (as 
amt'nded)  are  further  amended,  as 
follows: 

PART  71— {AMENDED! 

§71.171     [Amended] 

San  |uan,  PR — (Amended) 

By  amending  §  71.171  in  the 
description  of  the  San  Juan,  Puerto  Rico, 
control  zone  by  removing  the  words 
"Puerto  Rico  International  Airport"  and 
replacing  them  with  the  words  "Luis 
Munoz  Mann  International  Airport," 

§71.181    (Amended) 

San  Juan,  PR — (Amended] 

By  amending  §  71.181  in  the 
description  of  the  San  Juan,  Puerto  Rico, 
transition  area  by  removing  the  words 
"Puerto  Rico  International  .Airport" 
wherever  they  appear  and  repricing 
them  with  the  words  "Luis  Munoz  Marin 
International  Airport"  and  by  removing 
the  words  "Harry  S.  Truman  Airport" 
and  replacing  them  with  the  words 
"Cyril  E.  King  Airport." 

Nashville,  TN — (Amended] 

By  amending  §  71.181  in  the 
description  of  Nashville,  Tennessee, 
transition  area  by  removing  the  words 
"Gallatin  Municipal  Airport"  and 
replacing  them  with  the  words  "Sumner 
County  Regional  Airport"  and  by 
removing  the  words  "Cockrill  Bend 
Airport"  and  replacing  them  with  the 
words  "John  C.  Tune  Airport." 

§71.171     (Amended) 

Tri-City,  TN — (Amended] 

By  amending  §  71.171  in  the 
description  of  the  Tri-City.  Tennessee, 
control  zone  by  removing  the  words 
"Tri-City  Airport"  and  replacing  them 
with  the  words  "Tri-City  Regional 
Airport." 

§71.181     (Amended) 

Tri-City.  TN— (Amended] 

By  amending  §  71.181  in  the 
description  of  the  Tri-City,  Tennessee, 
transition  area  by  removing  the  words 
"Tri-City  Airport"  and  replacing  them 


with  the  words  "Tri-City  Regional 

Airport." 

Charlotte  Amalie,  Harry  S.  Truman 
Airport,  St.  Thomas,  VI — (.Amended] 

By  amending  §71.181  in  the  description 
of  the  Charlotte  Amalie.  Harry  S. 
Truman  Airport,  St.  Thomas,  Virgin 
Islands,  transition  area  by  removing  the 
words  "Harry  S.  Truman  Airport"  from 
the  title  and  text  and  replacing  them  in 
the  text  only  with  the  words  "Cyril  E. 
King  Airport." 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1345(a)):  49 
U.S.C.  106(g)  (Revispd.  Pub.  L.  97-149.  January 
12.  1983) 

Issued  in  East  Point.  Georgia,  on  March  5, 
1<)85  j  , 

Thomas  H.  Protiva,        | 

Acting  Director.  Southern  Region. 

jFR  Doc.  85-64,")2  Filed  J-18-85:  8:45  am] 
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14  CFR  Part  71 

(Airspace  Docket  No.  85-ANM-4) 

Transition  Areas;  Cheyenne,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  amends  the  700 
foot  transition  area  at  Cheyenne, 
Wyoming.  This  action  is  necessary  to 
ensure  segregation  of  aircraft  operating 
in  instrument  weather  conditions  and 
other  aircraft  operating  in  visual 
weather  conditions.  The  area  will  be 
shown  on  aeronautical  charts  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  instrument  flight 
rules.  A  recent  evaluation  of  Cheyenne 
Airport  instrument  approach  procedures 
disclosed  that  an  existing  DME  arc  is 
not  entirely  contained  within  controlled 
airspace. 

EFFECTIVE  DATE:  April  18.  1985. 
FOR  FURTHER  INFORMATION:       Ted 

Melland.  A\M-5J:i  17900  Pacific 
Highway  South,  C-ti89f)6,  Seattle,  WA 
98168.  The  telephone  number  is  (206) 
431-2533. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  31.  1985.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  ensure  segregation  of  aircraft 
operating  in  instrument  weather 
conditions  and  other  aircraft  operating 
in  visual  weather  conditions  (50  FR 
4523). 

Interested  parlies  were  invited  to 
p  irticipafe  in  this  rulemaking 


proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1984. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  amends 
the  700  foot  transition  area  at  Cheyenne. 
Wyoming,  to  completely  encompass 
established  instrument  approach 
procedures  within  controlled  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 

List  of  Subjects  in  CFR  Part  71 

Transition  areas/Aviation  safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  §  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71),  is  amended,  as  follows: 

Cheyenne,  Wyoming  (.\mended) 

"That  airspace  extending  upward  from  700 
feel  above  tlie  surface  within  a  14-mile  radius 
of  the  Cheyenne  Municipal  Airport  (lat.  41° 
09'  20"  N.,  long.  104'  48'  30'  W).  and  within  B 
miles  southeast  and  8  miles  northwest  of  the 
Cheyenne  VORTAC  029°  radial,  extending 
from  the  14-mile  radius  area  to  14  miles 
northeast  of  the  VORTAC.  and  within  a  19- 
mile  radius  of  the  Cheyenne  VORTAC  (lat. 
41°  08'  48"  N..  long.  104°  40'  42"  W.)  from  the 
268°  radia)  clockwise  to  the  343°  radial;  th.it 
airspace  extending  upward  from  1.200  feet 
above  the  surface  bounded  on  the  NE  by  V-6. 
on  the  SE  by  V-207,  on  the  SW  by  V-4.\  and 
on  the  NW  by  V-524.  and  that  airspace  NVV 
of  Cheyenne  within  7  miles  NE  and  10  miles 
SW  of  the  Cheyenne  VORTAC  305°  radi.il. 
extending  from  the  VORTAC  to  47  miles  NW 
of  the  VORTAC,  excluding  the  portions 
within  the  Laramie,  Wyoming,  transition 
area." 
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(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(an;  (49 
U.S.C.  106(g)  (Revised.  Pub  L  97-449,  January 
12.  1983));  and  14  CKR  11.65) 

Issued  in  Seattle,  Washington,  on  February 
26.  1985. 

Charles  R.  Foster, 

Director.  Northwest  Mountain  Region. 
|FR  Doc.  85-6449  Filed  3-18-85;  8:45  am) 
BILLING  CODE  4«10-13-M 


14CFR  Part  71 

(Airspace  Docket  No.  85-ASW-531 

Designation  of  Transition  Area; 
Dumas,  AR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  will 
designate  a  transition  area  at  Dumas, 
AR.  The  intended  effect  of  the 
amendment  is  to  provide  controlled 
airspace  for  aircraft  executmg  a  new 
standard  instrument  approach 
procedure  (SIAP)  to  the  BilW  Free 
Municipal  Airport.  This  action  is 
necessary  since  there  is  a  V'OR/DME 
SIAP  to  the  Billy  Free  Municipal  Airport 
using  the  Monticello  Vortac.  Coincident 
with  this  action,  the  airport  is  changed 
from  visual  flight  rules  (VFR)  to 
instrument  flight  rules  (IFR). 

EFFECTIVE  DATE:  0901  GMT.  June  6,  1905 
FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Souder,  Airspace  and 
Procedures  Branch  (ASVV-534),  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration.  P.O. 
Box  1689,  Fort  Worth.  TX  76101, 
tt^lephone  (817)  877-2625. 
SUPPLEMENTARY  INFORMATION: 

History 

On  December  24. 1984.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  designate  the  Dumas,  AR, 
transition  area  (49  FR  49852). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  3. 1984 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
a  transition  area  for  the  protection  of 


aircraft  arriving  and  departing  Billy  Free 
Municipal  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Excutive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  19~9);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  thdt  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Control  zones,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  §  71.181  of  Part  71  of 
the  F'ederal  Aviation  Regulations  (14 
CFR  Part  71).  is  amended  in  FAA  Order 
7400.6.  Compilation  of  Regulations, 
dated  January  3,  1984.  as  follows: 

PART  71— I  AMENDED] 
§71.181     (Amended) 
Dumas.  AR  New 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Billy  Free  Municipal  Airport 
(latitude  33^53  00"  \  .  longitude  9r3204"  W.) 
and  within  4.5  miles  each  side  of  the  026- 
degree  radial  of  the  Monticello  Vortac 
extending  from  the  6.5-mile  radius  to  16  miles 
south  of  the  airport. 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C  1348(a)  and  1345(a)):  (49 
U.S.C.  106(g)  (Revised.  Pub  L  9--449.  January 
12.  1983)):  and  14  CF"R  11.69) 

Issued  in  Fort  Worth.  TX,  on  February  28. 
1985 

F.E.  Whitfield, 

Acting  Director,  Southwest  Region. 
|FR  Doc  85-6453  Filed  3-18-^:  8:45  amj 
BILLING  CODE  4910-13-M 


14  CFR  Part  97 

(Docket  No.  24551;  Amdt.  No.  12901 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

EFFECTIVE  DATE:  An  effective  date  for 
each  SIAP  is  specified  in  the 

amenddtory  provisions. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  D.C.  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 
Individual  SIAP  copies  maybe 
obtained  from.     . 

1.  FA,^  Public  Inquiry  Center  (.'XPA- 
430).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  D.C,  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC,  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-2301  Air 
Transportation  Division.  Office  of  Flight 
Operations,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC.  20591; 
telephone  (202)  426-8277, 

SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new.  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  F.A,^  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
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use.  552(a),  1  CFR  Part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
X       amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  af  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard'for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

List  of  Subjects  in  14  CFR  Part  97 

Aviation  safety,  approaches,  standard 
instrument. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

1.  By  amending  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN  SIAPs  identified  as  follows: 

•  *  *  Effective  May  9.  1985 

Imperial.  CA— Imperial  County,  VOR-A. 

Amdt.  3 
Beloit.  KS— Beloil  Muni.  VOR/DME  RWY  17, 

Amdt.  1 
Deming,  NM— Deming  Muni,  VOR  RWY  26, 

Amdt.  8 

•  *   •  Effective  April 25,  1985 

Gulf  Shores,  AL— jack  Edwards,  VOR-A, 

Ong. 
West  Palm  Beach.  FL— Palm  Beach  IntI,  VOR 

RWY  27R.  Ong. 
Effingham.  IL — Effingham  County  Memorial, 

VOR  RWY  1.  Amdt.  6 
Chariton.  lA— Chariton  Muni,  VOR  RWY  17, 

Orig. 
Hampton.  lA— Hampton  Muni.  VOR/DME 

RWY  35.  Orlg. 
Caro.  MI— Care  Mum.  VOR/DME-A.  Amdt.  1 
Detroit.  MI— Willow  Run,  VOR  RWY  23L. 

Amdt.  7 
Marshall,  MI— Brooks  Field,  VOR  RWY  28, 

Amdt.  10 
Brookhaven.  MS — Brookhaven-Lincoln 

County,  VOR/DME-A.  Amdt.  6 
Greensboro.  NC — Greensboro-High  Point- 
Winston  Salem  Regnl,  VOR  RWY  5,  Amdt. 

9 
Greensboro.  NC — Greensboro-High  Point- 
Winston  Salem  Regnl,  VOR/DME  RWY  23, 

Amdt.  6 
Winston  Salem.  NC— Smith  Reynolds.  VOR/ 

DME-A,  Amdt.  2 
Providence.  RI — Theodore  Francis  Green 

State.  VOR/D.ME  RWY  34,  Amdt.  2 
Providence.  RI— Theodore  Francis  Green 

State.  VOR  RWY  34.  Amdt.  3 
Pierre,  SD— Pierre  Mum.  VOR/DME  or 

TACAN  RWY  7,  Amdt.  3 
Pierre.  SD— Pierre  Mum.  VOR/DME  or 

TACAN  RWY  25.  Amdt.  15 
Winner.  SD— Bob  Wiley  Field,  VOR-A, 

Amdt.  4 
Abingdon.  VA— Virginia  Highlands,  VOR/ 

DME-B  Amdt.  4 

•  •  *  Effective  April  11.  1985 

Paso  Robes.  CA— Paso  Robles  Muni,  VOR/ 

DME  RWY  ly,  Orig. 
Wilmington,  DE — Greater  Wilmington-New 

Castle  County.  VOR  RWY  9.  Amdt.  3 
Battle  Creek,  MI— W.  K.  Kellogg  Regional, 

VOR  RWY  5  (TAC),  Amdt.  17 
Battle  Creek.  MI— W.  K.  Kellogg  Regional, 

VOR  RWY  23  (TAC).  Amdt.  15 
Battle  Creek.  Ml— W.  K.  Kellogg  Regional. 

VOR  RWY  31  (TAC).  Amdt.  12 

•  '   •  Effective  March  1.  1985 

lackson.  TN— MtKellar  Field,  VOR  RWY  2, 
Amdt.  12 


•  •  *  Effective  February  27.  1985 

Glasgow.  MT— Glasgow  Intl,  VOR  RWY  12, 

Amdt.  3 
Glasgow,  MT— Glasgow  Intl,  VOR  RWY  30, 

Amdt.  3 

2.  By  amending  §  97.25  LOG,  LOG/ 
DME,  LDA,  LDA/DME,  SDF,  and  SDF/ 
DME  SIAPs  identified  as  follows: 

•  •   •  Effective  May  9.  1985 

San  Jose.  CA — San  Jose  International,  LOG/ 
DME  RWY  30L  Amdt.  6 

•  •  '  Effective  April  25.  1985 

Greenville.  SC— Donaldson  Center  LOG 
RWY  4,  Amdt.  1.  Cancelled 

•  •   •  Effective  April  11.  1985 

Battle  Creek.  MI— W.  K.  Kellogg  Regional, 
LOG  BC  RWY  5,  Amdt.  14 

•  *  •  Effective  March  1.  1985 

lackson.  TN— McKellar  Field,  LOG  BC  RWY 

20.  Amdt.  5 

•  *  *  Effective  February  28.  1985 

Sitka,  AK— Sitka,  LDA/DME  RWY  11,  Amdt. 

9 
Gainesville,  GA — Lee  Gilmer  Memorial,  LOG 

RWY  4,  Amdt.  3 

3.  By  amending  §  97.27  NDB  and  NDB/ 
DME  SIAPs  identified  as  follows: 

•  *  *  Effective  May  9.  1985 

Sidney,  MT— Sidnev-Richland  Muni,  NDB/ 

DME  RWY  1,  Ong.,  Cancelled 
Seattle.  WA— Seattle-Tacoma  Intl,  NDB 

■RWY  34R,  Amdt.  5 

•  •  •  Effective  April  25.  1985 

Pensacola,  FL — Pensacola  Regional,  NDB 

RWY  16,  Orig. 
Albany,  GA— Albany-Dougherty  County. 

NDB  RWY  4,  Amdt.  9 
Carrollton.  GA— West  Georgia  Regional, 

NDB  RWY  34,  Amdt.  2 
Chariton,  lA— Chariton  Muni,  NDB  RWY  17, 

Amdt.  2 
Hampton,  lA— Hampton  Muni,  NDB  RWY  17, 

Amdt.  3 
Independence,  lA — Independence  Muni,  NDB 

RWY  17,  Amdt.  1 
Spirit  Lake,  lA— Spirit  Lake  Muni,  NDB  RWY 

16,  Amdt.  6 
Spirit  Lake.  lA— Spirit  Lake  Muni,  NDB  RWY 

34.  Amdt.  2 
Sturgis.  KY— Sturgis  Muni,  NDB  RWY  36. 

Amdt.  5 
Augusta.  MF,— Augusta  State,  NDB-B,  Amdt. 

7 
Brookhaven,  MS — Brookhaven-Lincoln 

County,  NDB  RWY  22,  Amdt.  1 
Hebron,  NE— Hebron  Muni,  NDB  RWY  12, 

Amdt.  1 
Greensboro,  NC — Greensboro-High  Point- 
Winston  Salem  Regnl,  NDB  RWY  14,  Amdt. 

13 
Oxford,  NC— Henderson-Oxford,  NDB  RWY 

6,  Amdt.  1 
Williamston,  NC— Martin  County,  .NDB  RWY 

21,  Amdt.  2 

Lawrenceburg,  TN — Lawrenceburg  Muni, 
NDB-A,  Amdt.  5,  Cancelled 
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Lawrenceburg.  TN — Lawrenceburg  Mum, 

NDB  RWY  16.  Qrig 
.Abinsdon,  VA — Virginicj  Hi|ijhl<inds   NDB 

RWY  24.  Amdt.  1 
Shell  Lake.  VVl— Shell  Lake  Mum.  NDB  RWY 

31,  Amdt.  1 

•  •    •  Effpclive  Apnl  U.  1985 

Battle  Creek.  Ml— W.  K.  Kellogg  Regional. 
NDB  RWY  23.  Amdt.  15 

*  •   •  Effective  March  1.  1985 

lackson,  TN— McKellar  Field.  NDB  RWY  2. 
Amdt.  6 

*  •   *  Effective  February  28.  1985 

Gainesville.  GA— Lee  Gilmer  Memorial.  NDB 

RWY  4.  Amdt.  3 
Gastoniu.  NC— Castonia  Muni,  NDB  RWY  rt 

Amdt.  3 

'   •   '  Effective  February  27.  1985 

Gla.sgow,  MT— Glasgow  Intl.  NDB  RW  V  30. 
Amdt.  1 

'   •  *  Effective  February  26.  1985 

Soldotna.  AK— Soldotna.  NDB  RWY  23. 
Amdt.  1 

4.  Bv  amending  §  97,29  ILS.  11,S/DME. 
l.SMLS,  MLS.  .MLS/D.MK  and  MLS/ 
R\AV  SlAPs  identified  as  follows: 

*  •   *  Effective  May  9.  1985 

Seattle,  \VA— Seattle-Tacoma  Intl.  II.S  RWY 
34R.  Amdt.  9 

•  '   '  Effective  April  25.  1985 

Albany.  GA — Albnny-Doughertv  Countv.  ILS 
RWY  4.  Amdt.  8 

Atlanta.  GA— The  Willi.im  B  Hartsfield 
Atlanta  Intl.  ILS  RWY  2bR.  Amdt.  1 

Chicago,  IL— Chiuigo-O Hare  Intl.  ILS  RW> 
91..  Amdt  ,S 

Drtroit.  Ml— Willow  Run.  ILS  RW  Y  23L. 
.•\mdl,  2 

Greensboro.  NC— Grecnsliord  lliuh  Point- 
Winston  Salem  Rcgni.  ILS  RWY  .5,  Amdt.  2 

Greensboro,  NC — Greensboro-High  Point- 
Winston  Salem  Regnl.  ILS  RWY  14.  Amdt. 
16 

Greensboro.  NC — Greensboro-lligh  Point- 
Winston  Salem  Regnl.  ILS  RWY  23,  Amdt. 
4 

Providence.  RI — Theodore  Francis  Green 
State.  ILS/DME  RWY  34.  Amdt,  4 

Greenville.  SC — Donaldson  Center.  ILS  RWY 

4,  Orig. 

Pierre.  SD— Pierre  Mum  ILS  RWY  31.  Amdt. 
8 

•  •   •  Effective  April  n.  1985 

Bridgeport.  CT — Igor  1.  Sikorskv  Memorial. 

ILSRWY6,  Amd!  5 
Wilmington.  DE — Greater  Wilmington-New 

Castle  County,  ILS  RWY  1,  Amdt,  18 
Battle  Creek.  Ml— W    K   Kellogg  Regional, 

ILS  RWY  23.  Amdt.  15 

*  •   •  Effective  March  1.  1985 

lackson.  TN— McKellar  Field.  ILS  RWY  2. 
Amdt.  7 

5.  By  amending  §  97  31  RADAR  SIAPS 
identified  as  follows: 

•  *   •  Effective  April  25.  1985 

Detroit.  .Ml— Willow  Run  RAI)AR-1,  Amdt  5 


Greensboro.  .NC — Greensboro-High  Point- 
Winston  Salem  Regnl.  RADAR-1  Amdt  h 

■  '    '  Elective  April  11.  1985 

Reno,  NV— Reno  Cannon  Intl.  RADAR-1. 
Ong. 

6.  By  amending  §  97  33  R\AV  SLAPS 
identified  as  follows: 

•  •   '  Effective  May  9,  1985 

Half  Moon  Bay,  CA— Half  Moon  Bay.  RNAV- 

.A.  Amdt.  1 
St   Louis  .MO— Lambert-St,  Louis  Intl.  RNAV 

RWY  12R.  Amdt,  1 
St  Louis,  MO— Lamberl-St.  Louis  Intl.  RNAV 

RWY  SOL.  Amdt.  11 

•  ■   '  Effective  April  25.  1985 

n.impton  lA— Hampton  Muni.  RNA\'  RWY 
1",  Amdt.  1 

Greensboro,  NC — Greensboro-High  Point- 
Winston  Salem  Regnl.  RNAV  RWY  23. 
Amdt.  3.  Cancelled 

•  *   '  Effective. April  11.  WB5 

Wilmington.  DE — Greater  Wilmington-New 

Castle  County.  RNAV  RWY  9.  Amdt.  3 
(Sees.  307.  313(a),  601,  and  1110.  Federal 
Aviation  Act  of  1958  (49  US  C  1348.  1354(a). 
1421,  and  1510):  49  U  S  C  lOb(g)  (Revised, 
Put)  L.  97-^49.  January  12,  1983);  and  14  CFR 
11  49[bl(3|.) 

Note. — The  FAA  has  determined  that  this 
regulation  only  involves  an  csldhjished  bodv 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (21  is  not  a 

■  significant  rule"  under  DOT  Regulatory 
F'olicies  and  Procedures  (44  FR  11034: 
February  26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  For  the 
same  reason,  the  FA.A  certifies  that  this 
amendment  will  not  ha\e  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulalory  Flexibilitv  Act. 

Note. — The  incorporation  b\  reference  in 
the  preceding  document  was  approved  by  the 
Director  of  the  Federal  Register  on  December 
31,  1980,  and  reapproved  as  of  January  1. 
1982. 

Issued  in  Washington.  D.C.  on  March  8. 

1M8--. 

|ohn  S.  Kern, 

Acting  Director  of  Flight  Operations. 

(FR  Dor  85-6447  Filed  3-1&-H5:  8:45  am) 
IBILLINQ  CODE  4«10-13-M| 


action:  Final  rule. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  610 

General  Biological  Products 
Standards;  0MB  Approval  of 
Requirements 

AGENCV:  Food  and  Drug  Administration. 


summary:  The  Food  and  Drug 
Administration  (FDA)  announces  that 
the  Office  of  Management  and  Budget 
(OMB)  has  approved  the  collection  of 
information  requirements  in  the 
biologies  regulation  on  official  release  of 
samples  and  protocols  (21  CFR  610  2) 
The  agency  is  amending  that  regulation 
to  reflect  OMB's  approval  under  OMB 
control  number  0910-0206 
EFFECTIVE  DATE:  March  19.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hooton,  Center  for  Drugs  and 
Biologies  (HF.\-368),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301^43-1306, 

SUPPLEMENTARY  INFORMATION:  Because 
this  amendment  merely  reflects  OMB's 
approval  of  a  colieetion  of  information 
requirement,  notice  and  public 
procedure  and  delayed  effective  date 
are  unnecessary  (5  L'.S.C,  553(b][Bj  and 
(d))- 

List  of  Subjects  in  21  CFR  Part  610 

Biologies.  Labeling, 

PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

§610.2    lAmmdMi] 

Therefore,  under  the  Public  Health 
Ser\  ice  Act  (see.  351.  58  Stat.  702  as 
amended  (42  L'.S.C  262j)  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10).  Part 
610  is  amended  in  §  610.2  Requests  for 
samples  and  protocols:  official  .'■e/caso 
by  adding  at  the  end  of  the^ection  the 
parenthetical  statement  "(Information 
collection  requirements  approved  b\  the 
Office  of  Management  and  Budget  under 
control  number  0910-0206  )". 

Dated:  March  13,  1985 

Mervin  H.  Shumate, 

Acting  Associate  Commissioner  for 
Regulalory  A  ffairs. 

|FR  Dor.  85-6463  Filed  3-14-85:  10:31  am) 

BILLING  COOC  41«EM)1-M 


21  CFR  Part  610 

(Docket  No.  81 N-04 17] 

Additional  Standards  for  Anti-Human 
Globulin;  Correction 

agency:  Food  and  Drug  .■Administration. 
action:  Final  rule:  correction. 

SUMMARY:  The  Food  and  Drug 
.Administration  is  correcting  the  final 
rule  that  amended  the  biologies 
regulation  to  establish  additional 
standards  for  Anti-Human  Globulin  i50 
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FR  5574:  February  11, 1985).  Tests 
precluded  or  not  required  were 
incorrectly  listed.  This  document 
corrects  that  error. 
EFFECTIVE  DATE:  May  13,  1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  Wilczek,  Center  for  Drugs  and 
Biologies  (HFN-368),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1306. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  85-3305,  appearing  on  page  5574  in 
the  Federal  Register  of  Monday. 
February  11. 1985.  the  following 
correction  is  made: 

§610.12    (CoiTMrted] 

On  page  5579,  in  the  first  column 
under  S  610.12  Sterility,  paragraph 
(g)(4)(i)  is  corrected  to  read  "(4)  Test 
precluded  or  not  required,  (i)  The  tests 
prescribed  in  this  section  need  not  be 
performed  for  Whole  Blood, 
Cryoprecipitated  AHF,  Platelets.  Red 
Blood  Cells,  Plasma,  Source  Plasma, 
Smallpox  Vaccine,  Reagent  Red  Blood 
Cells,  or  Anti-Human  Globulin." 

Dated:  March  13.  1985. 
Mervin  H.  Shumate, 

Acting  Associate  Commissioner  for 
Regulatory  A  ffairs. 

\VR  Doc.  85-6464  Filed  3-14-85;  10:31  am] 
BILUNG  CODE  41«0-«1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  1710  and  1720 

[Docket  No.  R-85-1230;  FR-20801 

Interstate  Land  Sales  Registration  and 
Exemption  Guidelines  (Interpretative 
Rule);  Technical  Amendments  and 
Corrections 

agency:  Office  of  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner.  HUD. 
action:  Final  rule:  technical 
amendments  and  corrections. 

SUMMARY:  This  rule  amends  and 
corrects  the  Department's  regulations 
and  Final  Guidelines  that  implement  the 
Interstate  Land  Sales  Full  Disclosure 
Act. 

EFFECTIVE  DATE:  April  29.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Brady.  Director,  Interstate  Land 
Sales  Registration  Division,  Department 
of  Housing  and  Urban  Development. 
Room  6278,  451  7th  Street,  SW.. 


Washington,  DC  20410  (202)  755-0502. 
(This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  This  rule 

makes  technical  amendments  to  Title  24 
of  the  Code  of  Federal  Regulations  and 
corrects  a  final  rule  and  final  guidelines 
published  in  the  Federal  Register  on 
August  6, 1984  (49  FR  31366,  31372) 
relating  to  the  Department's  Interstate 
Land  Sales  Registration  Program. 

The  Department  has  determined  that 
this  document  need  not  be  published  as 
a  proposed  rule,  as  generally  required 
by  the  Administrative  Procedure  Act 
(APA).  since  this  rulemaking  merely 
makes  technical  amendments  to  existing 
HUD  regulations. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  required 
by  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321^347)  is 
unnecessary,  since  these  technical 
amendments  are  categorically  excluded 
under  HUD  regulations  at  24  CFR 
50.20(k). 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17. 1981. 
Analysis  of  this  rule  indicates  that  it 
does  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

As  required  by  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601), 
the  Undersigned  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
merely  makes  technical  amendments  to 
the  Department's  regulations. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  22, 
1984  (49  FR  41684). 

List  of  Subjects 

24  CFR  Part  1710 

Consumer  protection:  Land  sales; 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  1720 

Administrative  practice  and 
procedure. 

Accordingly,  the  Department  amends 
24  CFR  Chapter  X  as  follows: 


PART  1710— LAND  REGISTRATION 
§  1710.1     [Amended] 

1.  In  §  1710.1,  the  term  "Blanked 
encumbrance"  appearing  alphabetically 
in  the  list  of  definitions  is  removed  and 
the  term  "Blanket  encumbrance"  is 
added  in  its  place, 

2.  In  §  1710.20,  the  section  heading 
and  paragraph  (c)  are  revised  to  read  as 
follows: 

§  1710.20  Requirements  for  registering  a 
subdivision — Statement  of  Record — filing 
and  form. 


(c)  State  filings.  A  Statement  of 
Record  submitted  under  the  provisions 
of  24  CFR  Part  1710,  Subpart  C— 
Certification  of  Substantially  Equivalent 
State  Law,  shall  consist  of  the  materials 
designated  by  the  Certification 
Agreement  between  the  Secretary  and 
the  certified  State  in  which  the 
subdivision  is  located. 

§  1710.114    (Amendedl 

3.  Section  1710.114(a)  is  amended  by 
removing  the  reference  to  number  one, 
"(1)"  which  appears  after  the  paragraph 
heading  and  before  the  word  "Unless". 

4.  In  §  1710.212,  paragraph  (d)(3)  is 
revised  to  read  as  follows: 

§  1710^12    Financial  information. 

•  •  *  *  4 

(d)  ♦  *  * 

(3)  If  the  developer  no  longer  has  an 
active  sales  program  on  the  date  this 
report  is  due,  the  information  set  forth  in 
§  1710.310(c)(7)(iii)  may  be  furnished  in 
lieu  of  this  report. 


PART  1720— FORMAL  PROCEDURES 
AND  RULES  OF  PRACTICE 

§  1720.505    [Amendedl 

5.  Section  1720.505  currently  consists 
of  two  undesignated  paragraphs.  The 
two  paragraphs  are  designated 
paragraph  (a)  and  paragraph  (b), 
respectively.  In  addition,  new  paragraph 
(a)  contains  references  to  designated 
paragraphs  (a)  and  (b)  which  are 
removed  and  references  to  paragraphs 
(1)  and  (2)  are  added  respectively  in 
their  place, 

§  1710.21    (Amended] 

6.  In  FR  Doc.  84^20695,  appearing  on 
page  31366  in  the  August  6, 1984  issue  of 
the  Federal  Register,  in  the  amendatory 
language  for  amendment  number  25. 
appearing  in  the  first  column  on  page 
31370,  the  reference  to  "Section  1710.12" 
is  corrected  to  read  "Section  1710.21". 
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7.  In  FR  Doc.  84-20696,  appearing  on 
page  31372  in  the  August  6,  1984  issue  of 
the  Federal  Register,  in  column  one, 
page  31378,  paragraph  (b)(1),  the  term 
"commerical"  is  corrected  to  read 
"commercial". 

8.  In  FR  Doc.  84-20696.  appearing  on 
page  31372  in  the  August  6,  1984  issue  of 
the  Federal  Register,  in  column  three, 
page  31380.  first  paragraph,  the  ninth 
line  in  the  column,  the  second  time  it 
appears,  the  term  "offering"  is  corrected 
to  read  "offered". 

9.  In  FR  Doc.  84-20696,  appearing  on 
page  31372  in  the  August  6,  1984  issue  of 
the  Federal  Register,  in  column  one, 
page  31381.  the  first  sentence  of 
paragraph  (3)(ii)  is  corrected  to  read  as 
follows: 

(ii)  Each  lot  sold  under  the  exemption 
must  be  either  zoned  for  single-family 
residence  or.  in  the  absence  of  a  zoning 
ordinance,  limited  exclusively  by 
enforceable  covenants  or  restrictions  to 
single-family  residences. 

10.  In  FR  Doc.  84-20696.  appearing  on 
page  31372  in  the  August  6.  1984  issue  of 
the  Federal  Register,  in  column  one  of 
page  31386  there  are  several 
typographical  errors  in  the  second  and 
third  full  paragraphs  of  paragraph  (2). 
These  paragraphs  are  set  out  correctly 
below: 

Substantial  compliance  with  this 
provision  would  be  considered  in  those 
cases  where  one  or  more  of  these 
utilities  is  not  available  but  the 
developer  has  a  contract  with  a  publicly 
regulated  utility  to  install  the  facilities 
within  180-days  following  closing  or 
upon  demand  of  the  purchaser. 

Furthermore,  substantial  compliance 
would  be  considered  if  the  utility  trunk 
lines  are  "reasonably  close"  to  the  lots 
instead  of  at  each  lot  line. 

Authority:  Sec.  1419.  Interstate  Land  Sales 
Full  Disclosure  Act.  15  U.S.C.  1718:  Sec.  7(d). 
Department  of  Mousing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  March  13, 1985. 
Shirley  McVay  Wiseman, 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federa/  Housing 
Commissioner 

(FR  Doc.  85-6509  Filed  3-1&-85;  8:45  am] 
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ACTION:  Final  rule. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  N%vy 

32  CFR  Part  724 

Navy  Discharge  Review  Board; 
Procedures  and  Standards 

AGENCV:  Department  of  the  Navy,  DOD. 


SUMMARY:  This  rule  is  being  revised  to 
incorporate  changes  in  procedures  and 
standards  for  the  review  of  discharges 
and  dismissals  from  the  Navy  and 
Marine  Corps.  These  changes  were 
necessitated  by  revision  of  Department 
of  Defense  Directive  1332.28.  August  11, 
1982  (32  CFR  Part  70.  47  FR  37770, 
August  26,  1982).  which  this  rule 
implements.  The  intended  effect  is  to 
provide  current  information  on  Navy 
policy  and  procedures  to  former  Navy 
and  Marine  Corps  members  desiring 
amendment  to  their  military  records, 
EFFECTIVE  DATE:  August  22,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
R.A.  Ways.  Captain,  US.N,  Executive 
Secretary.  Naval  Discharge  Review 
Board.  801  North  Randolph  Street. 
Ballston  Tower  ~2.  Suite  905.  Arlington, 
Virginia  22203-1989,  Telephone:  202- 
696-4881. 

SUPPLEMENTARY  INFORMATION:  Because 
this  Part  implements  a  previously  issued 
higher  directive,  it  was  not  published  as 
proposed  for  public  comment.  It  is 
published  as  a  final  rule  for  information 
purposes.  The  Department  of  the  Navy 
has  determined  that  this  regulation  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291;  is  not  subject  to  the 
relevant  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub,  L.  96-511). 
Part  724  is  derived  from  SECNAVINST 
5420. 174C,  Navy  Discharge  Review 
Board.  This  revision  incorporates 
uniform  procedures  and  standards  for 
the  submission  and  presentation  of  and 
responses  to  issues  pertaining  to  the 
review  of  discharges:  establishes  an 
effective  date  for  use  of  these 
procedures  and  revised  forms;  outlines 
expanded  requirements  for  the 
preparation  of  decisional  documents, 
includes  review  of  standards,  reinstates 
the  15  year  statute  of  limits.tions:  and 
redefines  terms  and  t\pes  of  discharge 
reviews. 

List  of  Subjects  in  32  CFR  Part  724 

Administrative  practice  and 
procedure.  Military  personnel.  Records, 
Military  discharges.  Administrative 
discharges.  Discharge  review.  Officer/ 
Enlisted  separations. 

Accordingly.  32  CFR  Part  724  is 
revised  to  read  as  follows: 

PART  724— NAVAL  DISCHARGE 
REVIEW  BOARD 

Subpart  A— Definttions 

Sec. 

724.101  Naval  Service. 

724.102  Naval  Discharge  Review  Board. 
724  103  NDRB  Panel. 

724.104  NDRB  Traveling  Panel. 


724  105 

724  106 

724.107 

724.108 

724109 

724.no 

Dis 

724,111 

724.112 

724.113 

724.114 

724  115 

724.116 

724.117 

724.118 

724119 

President  of  the  NDRB 
Presiding  Officer,  NDRB  Panel. 
Discharge. 

Administrative  Discharge 
Types  of  Administranve  Discharges. 
Reason/Basis  for  Administrative 
:harge. 
Punitive  Discharge. 
Clemency  Discharge. 
Appicalion, 
Applicant 
Next  of  Kin. 

Council 'Representative. 
Discharge  Review 
Documentary  Discharge  Review 
Personal  Appearance  Discharge 
Review 

724.120  .\alionai  Capital  Region. 

724.121  Decisional  Document. 

724.122  Recorder.  NDRB  Panel. 
724  123     Complainant 

Subpart  B— Authortty/Polkcy  tor 
Departmental  Discharge  Review 

724.201  Authority. 

724.202  Statutory/Directive  Authority. 
-:4  203    Broad  Objectives  of  Naval 

Discharge  Review, 
724  204     Eligibility  for  Naval  Discharge 
ReMew 

724.205  Authority  for  Review  of  Naval 
Discharges;  (urisdictional  Limitations. 

724.206  Jurisdictional  Determinations, 

724.207  Disposition  of  .Applications  for 
Discharge  Review 

724.208  Implementation  of  .N'DRB  Decisions. 

724.209  Evidence  Supporting  Applications 

724.210  Review  Action  in  Instances  of 
Unavailable  Records. 

724.211  Regularity  of  Government  Affairs; 

Availability  of  Records, 

.Attendance  of  Witnesses 

Applicant  s  Expenses. 

Military  Representation. 

Failure  to  Appear  at  a  Hearing  or 

Respond  to  a  Scheduling  .Notice, 

724.217  LamitaUon — Reconside.-ation. 

724.218  Limitation.— Continuance  and 
Postponements. 

724.219  Withdrawal  of  Application 

724.220  Review  on  Motion  of  the  NDRB 

724.221  Scheduling  of  Discharge  Reviews. 

724.222  Personal  Appearance  Discharge 
Hearing  Sites. 

724.223  NT)RB  Support  and  Augmentation 
by  Regular  and  Reser\e  Activities. 

724.224  Court-Martial  Specification^^ 
Presumptions  Concerning,  T" 

Subpart  C— Director,  Naval  Council  of 
Personnel  Boards  and  President  Naval 
Discharge  Review  Board;  Responsibilities 
in  Support  of  the  Naval  Discharge  Review 
Board 

724,301     Mission, 

724  302    Functions:  Director.  Naval  Council 
of  Personnel  Boards. 

724.303  Functions:  President.  Naval 
Discharge  Review  Board. 

724.304  Responsibility  for  Department  of  the 
•Navy  Suppport  of  the  .Naval  Discharge 
Review  Board 

724.305  Functions  of  the  CMC  and  CNO. 

724.306  Functions  of  the  Commander.  Naval 
Medical  Command. 


724.212 
724.213 
724,214 
724,215 
724,216 
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724  307    Functions  of  the  Commander,  Naval 
Reserve  Forrp. 

Subpart  O — Principal  Elements  of  the  Navy 
Department  Discharge  Review  System 

724  401     Applicants. 

724.402     .\jv,il  Discharj^e  Rpview  Boiud. 

724  403     President,  .\aval  Discharge  Review 

Board. 
724.404     Director.  Naval  Council  of  Personnel 

Boards. 
724  405    Commandant  of  the  Marine  Corps 

or  the  Commander.  Naval  Military 

Personnel  Command. 
724  406     Commander.  Naval  Medical 

Command. 
724  407    Commander  Naval  Reserve  Force. 
724  408     Secretary  of  the  Navy. 

Subpart  E— Procedural  Rights  of  the 
Applicant  and  Administrative  Actions 
Preliminary  to  Discharge  Review 

'24  .SOI     Procedural  Rights  of  the  Appicant. 
724,502     .Actions  to  be  Taken  by  the 

Applicant  Preliminary  to  Discharge 

Review 
724  503    NDRB  Response  to  Application  for 

Disch.irBe  Review. 
724  504     NDRB  .Xctions  Preliminarj.'  to 

Discharge  Review. 

Subpart  F— Naval  Disctiarge  Review  Board 
Mission  and  Functions 

724.601  General 

724.602  .Mission 

724.603  Functions. 

Subpart  G — Organization  of  the  Naval 
Discftarge  Review  Board 

724.701     Composition 

724  702     Executive  Management. 

724.703     Legal  Counsel 

Subpart  H — Procedures  of  the  Naval 
Discharge  Review  Board 

724  801     .Matters  to  be  Considered  in 
[3ischarge  Review 

724.802  Applicant's  Responsibilities. 

724.803  The  Decisional  Document. 

724.804  Decision  Process 

724.805  Response  to  Items  Submitted  as 
Issues  by  the  Applicant. 

724  806    Decisional  Issues. 

724  807     Record  of  NDRB  proceedings. 

724  808     Issuance  of  Decision  Following 

Discharge  Review. 
724  809    Final  Disposition  of  the  Record  of 

Proceedings, 
724  810    Availability  of  Naval  Discharge 

Review  Board  Documents  for  Public 

Inspection  and  Copying. 
724  811     Privacy  .Act  Information. 

724.812  Responsibility  of  the  Reading  Room. 

724.813  The  Recommendation  of  the  NDRB 
President. 

724.814  Secretarial  Review  Authority  (SRA). 
724815     Complaints. 

Subpart  I— Standards  for  Discharge  Review 

724.901  Ob|ective  of  DiSLh.irjje  Review, 

724.902  Propriety  of  the  Dis(  harge. 

724.903  Equity  of  the  Discharge, 
Appendix  A— Policy  Statement  by  the 

Secretary  of  Defense — Addressing 
Certain  Categories  of  Discharges 


Appendix  B — Oath  or  Affirmation  to  be 

Administered  to  Discharge  Review  Board 
Members 

.Appendix  C — Samples  of  Formats  Employed 
by  the  Naval  IJischarge  Review  Board 

Appendix  D — Veterane'  Ben-afits 

Authority:  5  U.S.C.  301;  10  U.S.C.  1553. 

Subpart  A— Definitions 

§724.101     Naval  Service. 

The  Naval  Service  is  comprised  of  the 
uniformed  members  of  the  United  States 
Navy  and  the  United  States  Marine 
Corps,  including  active  and  inactive 
reserve  components. 

§  724.102    Naval  Discharge  Review  Board. 

An  administrative  board,  referred  to 
as  the  'NDRB"  established  by  the 
Secretary  of  the  Navy  pursuant  to  Title 
10,  United  States  Code,  section  1553,  for 
the  review  of  discharges  of  former 
members  of  the  Naval  Service. 

§724.103    NDRB  Panel. 

An  element  of  the  NDRB.  consisting  of 
five  members,  authorized  to  review 
discharges.  In  plenary  review  session, 
an  NDRB  panel  acts  with  the  authority 
delegated  by  the  Secretary  of  the  Navy 
to  the  .Naval  Discharge  Review  Board. 

§  724. 1 04    NDRB  Traveling  Panel. 

An  NDRB  Pane!  ihdt  travels  for  the 
purpose  of  conducting  personal 
appearances  discharge  review  hearings 
at  locations  outside  of  the  National 
Capital  Region  (NCR). 

§724.105    President  Of  the  NDRB. 

A  senior  officer  of  the  Naval  Service 
designated  by  the  Secretary  of  the  Navy 
who  IS  responsible  for  the  direct 
supervision  of  the  discharge  review 
function  within  the  Naval  Service.  (See 
Subpart  E). 

§  724.106    Presiding  Officer,  NDRB  Panel. 
The  senior  member  of  an  NDRB  Panel 
shall  normally  be  the  Presiding  Officer. 
He/she  shall  convene,  recess  and 
adjourn  the  NDRB  Panel  as  appropriate. 

§724.107    Discharge. 

In  the  context  of  the  review  function 
prescribed  by  10  U.S.C.  1553,  a  discharge 
or  dismissal  is  a  complete  separation 
from  the  Naval  Service,  other  than  one 
pursuant  to  the  sentence  of  a  general 
court-martial.  By  reason  of  usage,  the 
term  ■discharge"  is  predominantly 
applicable  to  the  separation  of  enlisted 
personnel  for  any  reason,  and  the  term 
"dismissal"  to  the  separation  of  officers 
as  a  result  of  Secretarial  or  general 
court-martial  action.  In  the  context  of 
the  mission  of  the  NDRB,  the  term 
"discharge"  used  here  shall,  for  purpose 
of  ease  of  expression,  include  any 
complete  separation  from  the  naval 


service  other  than  that  pursuant  to  the 
sentence  of  general  court-martial.  The 
term  "discharge"  also  includes  the  type 
of  discharge  and  the  reason/basis  for 
that  discharge,  e.g..  Other  Than 
Honorable/Misconduct  (Civil 
Conviction). 

§724.103    Administrative  Discharge. 

A  discharge  upon  expiration  of 
enlistment  or  required  period  of  service, 
or  prior  thereto,  in  a  manner  prescribed 
by  the  Commandant  of  the  Marine 
Corps  or  the  Commander,  Naval 
Military  Personnel  Command,  but 
specifically  excluding  separation  by 
sentence  of  a  court-martial. 

§724.109    Types  of  Administrative 
Discharges. 

(a)  A  determination  reflecting  a 
member's  military  behavior  and 
performance  of  duty  during  a  specific 
period  of  service.  The  three  >^ 

characterizations  are: 

(1)  Honorable.  A  separation  from  the 
naval  service  with  honor.  The  issuance 
of  an  Honorable  Discharge  is  contingent 
upon  proper  military  behavior  and 
performance  of  duty. 

(2)  Under  Honorable  Conditions  (also 
termed  General  Discharge).  A 
separation  from  the  naval  service  under 
honorable  conditions.  The  issuance  of  a 
discharge  under  honorable  conditions  is 
contingent  upon  military  behavior  and 
performance  of  duty  which  is  not 
sufficiently  meritorious  to  warrant  an 
Honorable  Discharge. 

(3)  Under  Other  Than  Honorable 
Conditions  (formerly  termed 
Undesirable  Discharge).  A  separation 
from  the  naval  service  under  conditions 
other  than  honorable.  It  is  issued  to 
terminate  the  service  of  a  member  of  the 
naval  service  for  one  or  more  of  the 
reasons/basis  listed  in  the  Naval 
Military  Personnel  .Manual,  Marine 
Corps  Separation  and  Retirement 
Manual  and  their  predecessor 
publications. 

(4)  Entry  Level  Separation.  A 
separation  from  the  naval  service, 
normally  uncharacterized,  issued  to 
certain  members  whose  separation 
processing  was  initiated  while  they 
were  in  an  Entry  Level  Status.  It  is  used 
to  terminate  the  service  of  a  member 
when  it  is  determined  that  the  member 
is  unqualified  for  further  naval  service 
by  reason  of  unsatisfactory  performance 
or  conduct  (or  both)  while  in  an  Entry 
Level  Status.       ' 

§  724.110    Reason/Basis  for 
Administrative  Discharge. 

The  terms  "reason  for  discharge"  and 
"basis  for  discharge"  have  the  same 
meaning.  The  first  is  a  .Navy  term  and 
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the  second  is  a  Marine  Corps  term 
These  terms  identify  why  an 
administrative  discharge  was  issued, 
e.g.,  Convenience  of  the  Government, 
Misconduct.  Reasons/basis  for 
discharge  are  found  in  the  Naval 
Military  Personnel  Manual  and  Marine 
Corps  Separation  and  Retirement 
Manual  as  well  as  predecessor 
publications. 

§  724.1 1 1     Punitive  Discharge. 

A  discharge  awarded  by  sentence  of  a 
court-martial.  There  are  two  types  of 
punitive  discharges: 

(a)  Bad  Conduct.  A  separation  from 
the  naval  service  under  conditions  other 
than  honorable.  It  may  be  effected  only 
as  a  result  of  the  approved  sentence  of  a 
general  or  special  court-martial. 

(b)  Dishonorable.  A  separation  from 
the  naval  service  under  dishonorable 
conditions.  It  may  be  effected  only  as  a 
result  of  the  approved  sentence  of  a 
general  court-martial. 

§  724.112    Clemency  Discharge. 

(a)  The  clemency  discharge  was 
created  by  the  President  on  September 
16,  1974,  in  his  Proclamation  4313. 
"Announcing  a  Program  for  the  Return 
of  Vietnam  Era  Draft  Evaders  and 
Military  Deserters."  Upon  issuance  to 
individuals  who  have  an  undesirable 
discharge  or  a  punitive  discharge,  a 
clemency  discharge  serves  as  a  written 
testimonial  to  the  fact  that  the 
individual  has  sajisfied  the  requirements 
of  the  President's  program,  and  has  fully 
earned  his/her  return  to  the  mainstream 
of  American  society  in  accordance  with 
that  program. 

(b)  The  clemency  discharge  is  a 
neutral  discharge,  neither  honorable  nor 
less  than  honorable.  It  does  not  effect  a 
change  in  the  characterization  of  the 
individual's  military  service  as  havng 
been  under  other  than  honorable 
condition,  nor  does  it  serves  to  change, 
seal,  erase  or  in  any  way  modify  the 
individual's  past  military  record. 
Therefore,  if  the  underlying  discharge 
was  issued  as  a  result  of  a  general  court- 
martial,  the  issuance  of  a  Clemency 
Discharge  does  not  subject  the 
underlying  characterization  to  review 
under  10  U.S.C.  1553.  Clemency 
discharges  are  issued  by  the 
Commander,  Naval  Military  Personnel 
Command  or  the  Commandant  of  the 
Marine  Corps  when  an  individual  has 
met  the  requirements  of  the  Presidential 
Proclamation. 

§724.113    Application. 

In  the  context  of  this  Manual,  a 
written  application  to  the  NDRB  for  the 
review  of  a  discharge  submitted  by  a 
former  member  o*'  the  naval  service  or. 


where  a  former  member  is  deceased  or 
incompetent,  by  spouse,  next  of  kin  or 
legal  representative.  Department  of 
Defense  Form  293  must  be  used  for  the 
application. 

§724.114     Applicant 

A  former  member  of  the  naval  service 
who  has  been  discharged 
administratively  in  accordance  with  the 
directives  of  the  naval  service  or  by 
sentence  of  a  special  court-martial 
under  Title  10,  U.S.C.  801  et  seq. 
(Uniform  Code  of  Military  Justice)  and. 
in  accordance  with  statutory  and 
regulatory  provisions: 

(a)  Whose  case  is  considered  by  the 
NDRB  at  the  request  of  the  former 
member,  of,  if  authorized  under 

§  724.113,  the  surviving  spouse,  next-of- 
kin  or  legal  representative,  or 

(b)  Whose  case  is  considered  on  the 
NDRB's  own  motion, 

§724.115    Next  of  Kin. 

The  person  or  persons  in  the  highest 
category'  of  priority  as  determined  by 
the  following  list  (categories  appear  in 
descending  order  of  priority):  Surviving 
legal  spouse;  children  (whether  by 
current  or  prior  marriage)  age  18  years 
or  older  in  descending  precedence  by 
age;  father  or  mother,  unless  by  court 
order  custody  has  been  vested  in 
another  (adoptive  parent  takes 
precedence  over  natural  parent); 
siblings  (whole  or  half)  age  18  years  or 
older  in  descending  precedence  by  age; 
grandfather  or  grandmother;  any  other 
relative  (precedence  to  be  determined  in 
accordance  with  the  civil  law  of  descent 
of  the  deceased  former  member's  state 
of  domicile  at  time  of  death). 

§724.116    Counsel/Representative. 

An  individual  or  agency  designated 
by  the  applicant  who  agrees  to  represent 
the  applicant  in  a  case  before  the  NDRB. 
It  includes,  but  is  not  limited  to:  a 
lawyer  who  is  a  member  of  the  bar  of  a 
Federal  Court  or  of  the  highest  court  of  a 
State:  an  accredited  representative 
designated  by  an  organization 
recognized  by  the  Administrator  of 
Veterans  Affairs;  a  representati\e  from 
a  State  agency  concerned  with  veterans 
affairs:  or  a  representative  from  private 
organizations  or  local  Government 
agencies. 

§  724.117     Discharge  Review. 

A  nonadversary  administrative 
reappraisal  at  the  level  of  the  Navy 
Department  of  discharges  from  the  naval 
service.  The  object  of  the  reappraisal  is 
to  determine  whether  the  discharge 
should  be  changed,  and  if  so.  the  nature 
of  the  change.  This  reappraisal  includes 
the  type  and  reason/basis  for 


separation,  the  procedures  followed  in 
accomplishing  separation,  and  the 
characterization  of  service.  This  term 
includes  determinations  made  under  the 
provisions  of  38  U  S,C  §  3103(2). 

§  724.118    Documentary  Discharge  Review. 

A  formal  session  of  the  NDRB 
convened  for  the  purpose  of  reviewing, 
on  the  basis  of  documentar\-  data,  an 
applicant's  discharge  The  Documentary 
data  shall  include  the  application 
together  with  all  information 
accompanying  that  application, 
available  service  and  medical  records, 
and  any  other  information  considered 
relevant  by  the  NDRB. 

§  724.1 19    Personal  Appearance  Discharge 
Hearing. 

A  formal  session  of  the  ,\DRB 
convened  for  the  purpose  of  reviewing 
an  applicant's  discharge  on  the  basis  of 
a  personal  appearance,  as  well  as 
documentary  data.  The  personal 
appearance  may  be  by  the  applicant  or 
by  a  representative  of  the  applicant,  or 
both, 

§  724.120     National  Capital  Region  (NCR). 

The  District  of  Columbia;  Prince 
Georges  and  Montgomery  Counties  m 
Marv'land:  .Arlington.  Fairfax,  Loudoun. 
and  Prince  William  Counties  in  Virginia: 
and  all  cities  and  towns  included  within 
the  outer  boundaries  of  the  foregoing 
counties. 

§  724.121    Decisional  Document 

The  written  recordation  of  the 
applicant's  summarv  of  service,  the 
issue  or  issues  presented  together  with 
any  evidence  offered  in  support  of  the 
application,  the  NDRB's  response  to  the 
issue  or  issues,  the  votes  of  the  members 
of  the  panel,  and  any  recommendations 
or  responses  by  the  President  of  the 
NDRB  or  the  Secretarial  Reviewing 
Authority  (SRA).  The  decisional 
document  is  promulgated  by  the  "en 
bloc  letter". 

§724.122    Recorder.  NDRB  Panel. 

A  panel  member  responsible  for 
briefing  an  applicant's  case  from  the 
documentary  evidence  available  prior  to 
a  discharge  review,  presenting  the  brief 
to  the  panel  considering  the  application, 
performing  other  designated  functions 
during  personal  appearance  discharge 
hearings,  and  drafting  the  decisional 
document  subsequent  to  the  hearing. 

§724.123    Compiai  nant 

A  former  member  of  the  Armed 
Forces  (or  the  former  member's  counsel) 
who  submits  a  complaint  under  32  CFR 
Part  70  with  respect  to  the  decisional 
document  issued  in  the  former  member's 
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own  i.<ise;  or  d  former  member  of  the 
Armed  Forces  |or  the  former  members 
counsel)  who  submits  a  compl.iint  under 
reference  [b]  slatmg  that  correctum  of 
the  decisional  document  will  assist  the 
former  member  m  preparing  for  an 
administrative  or  judicial  proceeding  in 
whi(,h  the  former  member's  own 
discharge  will  be  at  issue. 

Subpart  B— Authority/Policy  for 
Departmental  Discharge  Review 

§  724.201     Authority. 

The  Naval  Discharge  Review  Board, 
established  pursuant  to  10  U.S.C.  §  1553. 
is  a  component  of  the  .\aval  Council  of 
Personnel  Boards.  By  SEC.\.-\Vi\ST 
54:W.7L  the  .•\s-,istant  Secretarv  of  the 
N.UA  (Mcmpower  and  Resi?r\e  Affairs) 
is  authorized  and  directed  to  act  for  the 
Secretary  of  the  Navy  within  his 
assigned  <irea  of  responsibility  and 
e\er(;ises  oversight  over  the  Naval 
Council  of  Personnel  Boards. 
SECNAVINST  54J0  135C  of  [uly  15.  1983 
states  the  organization,  mission,  duties 
and  responsibilities  of  the  .Naval  Council 
of  Personnel  Boards  to  include  the 
.Naval  Discharge  Review  Board.  The 
Chief  of  .Naval  Operations  established 
the  Office  of  Naval  Disability  F.valuation 
and  Navy  Council  of  Personnel  Boards 
on  1  October  1976  (OPN.WNOTE  ,5450 
Ser  09BJ6/5353-f5  of  9  Sep  1976  (Cane 
frp:  Apr  77)).  The  Chief  of  .Naval 
Operations  ipproved  the  change  in 
name  of  the  Office  of  Naval  Disability 
Evaluation  and  Navy  Council  of 
Persimnel  Boards  to  Naval  Council  of 
Personnel  Boards  on  1  Februarv  1977 
lOPNAVNOTE  5450  Ser  ()9B2G/J2548  of 
24  jan  1977  (Cane  frp:  Jul  77))  with  the 
following  mission  statement: 

To  administer  and  supervise  assigned 
boards  and  councils. 

§  724.202    Statutory/Directive  Auttiority. 

The  .NDKB.  in  its  conduct  of  discharge 
review,  shall  be  guided  by  the 
applicable  statutes,  regulations,  and 
manuals  and  directives  of  the 
Dep.utnient  of  the  .Navy,  and  other 
written  public  expressions  of  policy  by 
competent  authority: 

(a)  10  U.S.C.  1553,  Review  of 
discharge  or  dismissal: 

(1)  "The  Secretary  concerned  shall. 
after  consulting  the  Administrator  of 
Veterans'  Affairs,  establish  a  board  of 
review,  consisting  of  five  members,  to 
review  the  discharge  or  dismissal  (other 
than  a  discharge  or  dismissal  by 
sentence  of  a  general  court-martial)  of 
any  farmer  member  of  an  armed  force 
under  the  jurisdiction  of  his  department 
upon  its  own  motion  or  upon  the  nequest 
of  the  former  member  or,  if  he  is  dead, 
his  surviving  spouse,  next  of  kin,  or  legal 


representative.  A  motion  or  request  for 
review  must  be  made  within  15  years 
after  the  date  of  the  discharge  or 
dismissal. ' 

(2)  A  board  established  under  this 
section  may,  subject  to  review  by  the 
Secretary  concerned,  change  a  discharge 
or  dismissal,  or  issue  a  new  discharge, 
to  reflect  its  findings. 

(3)  A  review  by  the  board  established 
under  this  section  shall  be  based  on  the 
records  of  the  armed  forces  concerned 
and  such  other  evidence  as  may  be 
presented  to  the  board.  A  witness  may 
present  evidence  to  the  board  in  person 
or  by  affidavit.  A  person  who  requests  a 
review  under  this  section  may  appear 
before  the  board  in  person  or  by  counsel 
or  an  accredited  representative  or  an 
organization  recognized  by  the 
Administrator  of  Veterans'  Affairs 
under  Title  38  U.S.C  3401  et  seq.". 

(b)  Public  Law  95--126.  See  Appendix 
D. 

(c)  32  CFR  Part  70.  This  provides  for 
uniform  standards  and  procedures  for 
review  of  discharges  from  the  military 
services  of  the  Department  of  Defense, 
The  provisions  of  32  CFR  Part  70  are 
incorporated  in  this  .Manual, 

(d)  The  Secretary  of  Defense 
memoranda  dated  August  13, 1971  and 
April  28,  1972  (NOTA!.).  These  directed 
a  review  for  recharacterization  of  (1) 
administrative  discharges  under  other 
than  honorable  conditions  issued  solely 
on  the  basis  of  personal  use  of  drugs  or 
possession  of  drugs  for  the  purpose  of 
such  use,  and  (2)  punitive  discharges 
and  dismissals  issued  solely  for 
conviction  of  personal  use  of  drugs  and 
possession  for  the  purpose  of  such  use 
for  those  discharges  executed  as  a  result 
of  a  case  completed  or  in  process  on  or 
before  July  7, 1971.  (See  Appendix  B). 

(e)  32  CFR  Part  41.  This  prescribes 
policy,  standards  and  procedures  which 
govern  the  administrative  separation  of 
enlisted  persons  from  the  Armed  Forces. 

§  724.203    Broad  Objectives  of  Naval 
Discharge  Review. 

.Naval  ciischarge  review  shall  have  as 
its  broad  objectives: 

(a)  The  furtherance  of  good  order  and 
discipline. 

(b)  The  correction  of  injustice  or 
inequity  in  the  discharge  issued. 

(c)  The  correction  of  administrative  or 
clerical  errors. 

§  724.204     Eligibility  (or  Naval  Discharge 
Review 

Any  former  member  of  the  Naval 
Service,  eligible  for  review  under 
reference  (a)  or  surviving  spouse,  next  of 
kin  or  legal  representative,  shall  upon 
submission  of  an  application  be 
afforded  a  review  of  the  member's 


discharge  from  the  Naval  Serv  ice  as 
provided  in  §  724.205  and  §  724. 206. 
Discharge  review  may  also  be  initiated 
on  the  motion  of  the  NDRB  (See 
§  724.220). 

§  724.205    Authority  for  Review  of  Naval 
Discharges;  Jurisdictional  Limitations. 

(a)  The  Board  shall  have  no  authority 
to: 

(1)  Review  a  discharge  or  dismissal 
resulting  from  a  general  court-martial: 

(2)  Alter  the  judgment  of  a  court- 
martial,  except  the  discharge  or 
dismissal  awarded  may  be  changed  for 
purposes  of  clemency: 

(3)  Revoke  any  discharge  or  dismissal; 

(4)  Reinstate  a  person  in  the  naval 
service; 

(5)  Recall  a  former  member  to  active 
duty; 

(6)  Change  a  reenlistment  code; 

(7)  Make  recommendations  for 
reenlistment  to  permit  entry  in  the  naval 
service  or  any  other  branch  of  the 
Armed  Forces; 

(8)  Cancel  or  void  enlistment 
contracts;  or 

(9)  Change  the  reason  for  discharge 
from  or  to  a  physical  disability 

(b)  Review  of  naval  discharges  shall 
not  be  undertaken  in  instances  where 
the  elapsed  time  between  the  date  of 
discharge  and  the  date  of  receipt  of 
application  for  review  exceeds  fifteen 
years. 

§  724.206    Jurisdictional  Determinations, 

The  determination  as  to  whether  the 
NDRB  has  jurisdiction  in  any  case  shall 
be  predicated  on  the  policy  stated  in 
§742.205.  Decisions  shall  be  made  by 
administrative  action  without  referral  to 
the  NDRB.  Normally,  they  shall  be  made 
by  the  Executive  Secretary  of  the  .NDRB, 
or  they  may  be  referred  to  the  President, 
NDRB. 

§  724.207    Disposition  of  Applications  for 
Discharge  Review. 

One  of  three  dispositions  will  be 
made  of  an  application  for  review  of  a 
discharge: 

(a)  The  application  may  be  rejected 
for  reason  of: 

(1)  Absence  of  jurisdiction: 

(2)  Previous  review  on  the  same 
evidence:  or 

(b)  The  application  may  be  withdrawn 
by  the  applicant;  or 

(c)  The  application  may  be  accepted 
and  the  discharge  reviewed  by  the 
NDRB,  resulting  in 

(1)  Change  to  the  discharge,  or 

(2)  No  change. 
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§  724.208    Implementation  of  NORB 
Decisions. 

The  Commandant  of  the  Marine  Corps 
and  the  Chief  of  Naval  Operations  are 
responsible  for  implementing  Naval 
Discharge  Review  Board  decisions 
within  their  respective  services.  The 
Commandant  of  the  Marine  Corps  shall 
be  notified  of  decisions  in  each 
discharge  review  case  and  shall 
implement  the  decisions  within  the 
Marine  Corps.  The  Commander,  Naval 
Military  Personnel  Command,  acting  for 
the  Chief  of  Naval  Operations  and  Chief 
of  Naval  Personnel,  shall  be  notified  of 
decisions  in  each  discharge  review  case 
and  shall  implement  the  decisions 
within  the  Navy. 

§  724.209    Evidence  Supporting 
Applications. 

In  the  absence  of  law,  evidence  or 
policy  to  the  contrary,  naval  discharges 
shall  be  considered  just,  equitable  and 
proper  as  issued.  When  hearings  are 
scheduled,  applicants  must  be  prepared 
to  present  their  case  at  the  scheduled 
time.  In  the  absence  of  any  other 
evidence,  naval  discharge  review  shall 
be  undertaken  by  examination  of 
available  service  and  health  records  of 
the  applicant.  Normally,  the 
responsibility  for  presenting  evidence 
from  outside  available  service  and 
health  records  shall  rest  with  the 
applicant.  Applications  in  which 
elements  of  relevant  information  are 
obviously  omitted  will  be  returned  for 
completion  and  resubmission. 

§  724.210    Review  Action  in  Instances  of 
Unavailable  Records. 

(a)  In  the  event  that  Department  of  the 
Navy  personnel  or  health  records 
associated  with  a  requested  review  of 
discharge  are  not  located  at  the 
custodial  activity,  the  following  action 
shall  be  taken  by  the  NDRB  prior  to 
consideration  of  the  request  for 
discharge  review. 

(1)  A  certification  that  the  records  are 
unavailable  shall  be  obtained  from  the 
custodial  activity. 

(2)  The  applicant  shall  be  notified  of 
the  situation  and  requested  to  provide 
such  information  and  documents  as  may 
be  desired  in  support  of  the  request  for 
discharge  review.  A  period  of  not  less 
than  30  days  shall  be  allowed  f(3r  such 
documents  to  be  submitted.  At  the 
expiration  of  this  time  period,  the  review 
may  be  conducted  with  information 
available  to  the  NDRB. 

(3)  The  presumption  of  regularity  in 
the  conduct  of  government  affairs  may 
be  applicable  in  instances  of 
unavailable  records  depending  on  the 
circumstances  of  the  case.  (See 

§  724.211) 


§  724.21 1     Regularity  of  Government 
Affairs. 

There  is  a  presumption  of  regularity  in 
the  conduct  of  governmental  affairs. 
This  presumption  can  be  applied  in  any 
review  unless  there  is  substantial 
credible  evidence  to  rebut  the 
presumption. 

§  724.2 1 2    Availability  of  Records. 

(a)  Before  applying  for  discharge 
review,  potential  applicants  or  their 
designated  representatives  may  obtain 
copies  of  their  military  personnel 
records  by  submitting  a  General 
Services  Administration  Standard  Form 
180.  "Request  Pertaining  to  Military 
Records,"  to  the  National  Personnel 
Records  Center  (.N'PRC).  9700  Page 
Boulevard,  St.  Louis,  MO  63132.  Once 
the  application  for  discharge  review  (DD 
Form  293)  is  submitted,  an  applicant's 
military  records  are  forwarded  to  the 
NDRB  where  they  cannot  be 
reproduced.  Submission  of  a  request  for 
an  applicant's  military  records, 
including  a  request  under  the  Freedom 
of  Information  Act  (5  U.S.C.  §  552)  or 
Privacy  Act  (5  U.S.C.  §  552a)  after  the 
DD  Form  293  has  been  submitted,  shall 
result  automatically  in  the  temporary 
suspension  of  processing  of  the 
application  for  discharge  review  until 
the  requested  records  are  sent  to  an 
appropriate  location  for  copying,  arc 
copied,  and  are  returned  to  the 
headquarters  of  the  NDRB  Processing  of 
the  application  shall  then  be  resumed  at 
whatever  stage  of  the  discharge  review 
process  is  practicable.  Applicants  are 
encouraged  to  submit  any  request  for 
their  military  records  before  applying  for 
discharge  review  rather  than  after 
submitting  DD  Form  293  to  avoid  delays 
in  processing  of  applications  and 
scheduling  of  reviews.  Applicants  and 
their  counsel  may  also  examine  their 
military  personnel  records  at  the  site  of 
their  scheduled  review  before  the 
hearing.  The  NDRB  shall  notify 
applicants  of  the  dates  the  records  are 
available  for  examination  in  their 
standard  scheduling  information, 

(h)  If  the  .NDRB  is  not  authorized  to 
provide  copies  of  documents  that  are 
under  the  cognizance  of  another 
government  department,  office,  or 
activity,  applications  for  such 
information  must  be  made  by  the 
applicant  to  the  cognizant  authority.  The 
ISKDRB  shall  advise  the  applicant  of  the 
mailing  address  of  the  government 
department,  office,  or  activity  to  which 
the  request  should  be  submitted. 

(c)  If  the  official  records  relevant  to 
the  discharge  review  are  not  a\ailable 
at  the  agency  having  custody  of  the 
records,  the  applicant  shall  be  so 
notified  and  requested  to  provide  such 


information  and  documents  as  may  be 
desired  in  support  of  the  request  for 
discharge  review.  A  period  of  not  less 
than  60  days  shall  be  allowed  for  such 
documents  to  be  submitted.  At  the 
expiration  of  this  period,  the  review  may 
be  conducted  with  information  available 
to  the  NDRB. 

(d)  The  NDRB  may  take  steps  to 
obtain  additional  evidence  that  is 
relevant  to  the  discharge  under 
consideration  beyond  that  found  in  the 
official  military  records  or  submitted 

by  the  applicant,  if  a  review  of  available 
evidence  suggests  that  it  would  be 
incomplete  without  the  additional 
information,  or  when  the  applicant 
presents  testimony  or  documents  that 
require  additional  information  to 
evaluate  properly.  Such  information 
shall  be  made  available  to  the  applicant, 
upon  request,  with  appropriate 
modifications  regarding  classified 
material. 

(1 )  In  any  case  heard  on  request  of  an 
applicant,  the  NDRB  shall  provide  the 
applicant  and  counsel  or  representative, 
if  any,  at  a  reasonable  time  before 
initiating  the  decision  process,  a  notice 
of  the  availability  of  all  regulations'  and 
documents  to  be  considered  in  the 
discharge  review,  except  for  documents 
in  the  official  personnel  or  medical 
records  and  any  documents  submitted 
by  the  applicant.  The  NDRB  shall  also 
notify  the  applicant  or  counsel  or 
representative:  (a)  of  the  right  to 
examine  such  documents  or  to  be 
provided  with  copies  of  the  documents 
upon  request;  (b)  of  the  date  by  which 
such  requests  must  be  received,  and  (c) 
of  the  opportunity  to  respond  within  a 
reasonable  period  of  time  to  be  set  by 
the  NDRB. 

(2)  When  necessary  to  acquaint  the 
applicant  with  the  substance  of  a 
classified  document,  the  classifying 
authority,  on  the  request  of  the  NDRB, 
shall  prepare  a  summary  of  or  an  extract 
from  the  document,  deleting  all 
references  to  sources  of  information  and 
other  matters,  the  disclosure  of  which,  in 
the  opinion  of  the  classifying  authority, 
would  be  detrimental  to  the  national 
security  interests  of  the  United  States. 
Should  preparation  of  such  summary  be 
deemed  impracticable  by  the  classifying 
authority,  information  from  the 
classified  source  shall  not  be  considered 
by  the  NDRB  in  its  review  of  the  case. 

(e)  Regulations  of  a  military 
department  may  be  obtained  at  many 
installations  under  the  jurisdiction  of  the 
Military  Department  concerned  or  by 
writing  to  the  following  address:  DA 
Military  Review  Boards  Agency, 
Attention:  SFBA  (Reading  Room),  Room 
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1E520.  The  Pentagon,  Washington.  D.C. 
20310. 

S724J13    An«ndanc«  of  WttiwsMS. 

Arrangement  for  attendance  of 
witnesses  testifying  in  behalf  of  the 
applicant  at  discharge  review  hearings 
is  the  responsibility  of  the  applicant. 
The  NDRB  is  not  authorized  to  subpoena 
or  otherwise  require  their  presence. 

§724^14    AppNcanf s  Expeiwes. 

Unless  otherwise  specified  by  bw  or 
regulation,  expenses  incurred  by  the 
applicant,  witnesses,  or  counsel/ 
representative  will  not  be  paid  by  the 
Department  of  Defense.  The  NDRB  is 
not  authorized  to  issue  orders  or  other 
process  to  enable  the  applicant  to 
appear  in  person. 

§  724^15    IWHary  Reprvsentation. 

Military  officers,  except  those  acting 
pursuant  to  specific  detailing  by 
appropriate  authorities  desiring  to  act 
for  or  on  behalf  of  an  applicant  in  the 
presentation  of  a  case  before  an  NDRB 
Panel  are  advised  to  consult  legal 
counsel  before  undertaking  such 
representation.  Such  representation  may 
be  prohibited  by  18  U.S.C.  §  205. 

§  724.216    Failura  to  Appear  at  a  Hearing  or 
Respond  to  a  Scheduling  Notice. 

(a)  Except  as  otherwise  authorized  by 
the  Secretary  concerned,  further 
opportunity  for  a  hearing  shall  not  be 
made  available  in  the  following 
circumstances  to  an  applicant  who  has 
requested  a  hearing: 

(1)  When  the  applicant  has  been  sent 
a  letter  containing  the  month  and 
location  of  a  proposed  hearing  and  fails 
lo  make  a  timely  response:  or 

(2)  When  the  applicant,  after  being 
notified  by  letter  of  the  time  and  place 
of  the  hearing,  fails  to  appear  at  the 
appointed  time,  either  in  person  or  by 
representative,  without  having  made  a 
prior,  timely  request  for  a  continuation, 
postponement,  or  withdrawal. 

(b)  In  such  cases,  the  applicant  shall 
be  deemed  to  have  waived  the  right  to  a 
hearing,  and  the  NDRB  shall  complete 
its  review  of  the  discharge.  Further 
request  for  a  hearing  shall  not  be 
granted  unless  the  applicant  can 
demonstrate  that  the  failure  to  appear  or 
respond  was  due  to  circumstances 
beyond  the  applicant's  control. 

§  724.217    Reconsideration. 

A  discharge  review  shall  not  be 
subject  to  reconsideration  except: 

(a)  When  the  only  previous 
consideration  of  the  case  was  on  the 
motion  of  the  NDRB: 

(b)  When  the  original  discharge 
review  did  not  involve  a  personal 
hearing  and  a  hearing  is  now  desired. 


and  the  provisions  of  §  724,216  do  not 
apply; 

(c)  When  changes  in  discharge  policy 
are  announced  after  an  earlier  review  of 
an  applicant's  discharge,  and  the  new 
policy  is  made  expressly  retroactive: 

(d)  When  the  NDRB  determines  that 
policies  and  procedures  under  which  the 
applicant  was  discharged  differ  in 
material  respects  from  policies  and 
procedures  currently  applicable  on  a 
service-wide  basis  to  discharges  of  the 
type  under  consideration,  provided  that 
such  changes  in  policies  or  procedures 
represent  a  substantial  enhancement  of 
the  rights  afforded  an  applicant  in  such 
proceedings; 

(e)  When  an  individual  is  to  be 
represented  by  counsel  or 
representative,  and  was  not  so 
represented  in  any  previous 
consideration  of  the  case  by  the  .NDRB; 

(f)  When  the  case  was  not  previously 
considered  under  uniform  standards 
published  pursuant  to  Public  Law  95-126 
and  such  application  is  made  within  15 
years  after  the  date  of  discharge;  or 

(g)  On  the  basis  of  presentation  of 
new,  substantial,  relevant  evidence  not 
available  to  the  applicant  at  the  time  of 
the  original  review.  The  decision 
whether  evidence  offered  by  an 
applicant  in  support  of  a  request  for 
reconsideration  is  in  fact  new, 
substantial,  relevant,  and  was  not 
available  to  the  applicant  at  the  time  of 
the  original  review  will  be  based  on  a 
comparison  of  such  evidence  with  the 
evidence  considered  in  the  previous 
discharge  review.  If  this  comparison 
shows  that  the  evidence  submitted 
would  have  had  a  probable  effect  on 
matters  concerning  the  propriety  or 
equity  of  the  discharge,  the  request  for 
reconsideration  shall  be  granted. 

§  724.218    Continuance  and 
Postponements. 

(a)  A  continuance  of  a  discharge 
review  hearing  may  be  authorized  by 
the  President  of  the  NDRB  or  presiding 
officer  of  the  pane!  concerned,  provided 
that  such  continuance  is  of  reasonable 
duration  and  is  essential  to  achieving  a 
full  and  fair  hearing.  When  a  proposal 
for  continuance  is  indefinite,  the 
pending  application  shall  be  returned  to 
the  applicant  with  the  option  to  resubmit 
when  the  case  is  fully  ready  for  review. 

(b)  Postponements  of  scheduled 
reviews  normally  shall  not  be  permitted 
other  than  for  demonstrated  good  and 
sufficient  reason  set  forth  by  the 
applicant  in  a  timely  manner  or  for  the 
convenience  of  the  government, 

§  724.219    Withdrawal  of  Application. 

An  applicant  shall  be  permitted  to 
withdraw  an  application  without 


prejudice  at  any  time  before  the 
scheduled  review,  except  that  failure  to 
appear  for  a  scheduled  hearing  shall  nut 
be  construed  or  accepted  as  a 
withdrawal. 

§  724J220    Review  on  Motion  of  the  NDRB. 

Reviews  of  .Naval  discharges  may  be 
initiated  by  the  NDRB  on  its  own  motion 
(10  U.S.C.  §  1553)  which  includes 
reviews  requested  by  the  Veterans 
Administration  under  38  U.S.C.  §  101, 
3103  as  amended  by  Public  Law  95-126 
of  October  8,  1977  (See  Public  Law  98- 
209). 

§724.221    Scheduling  of  Discharge 
Reviews. 

(a)  If  an  applicant  requests  a  personal 
appearance  discharge  review,  or  to  be 
represented  in  absentia,  the  NDRB  shall 
provide  a  hearing  in  the  NCR  or  at 
another  site  within  the  forty-eight 
contiguous  states. 

(b)  The  NDRB  shall  subsequently 
notify  the  applicant  and  representative 
(if  any)  in  writing  of  the  proposed 
personal  appearance  hearing  time  and 
place.  This  notice  shall  normally  be 
mailed  thirty  to  sixty  days  prior  to  the 
date  of  the  hearing.  If  the  applicant 
elects,  this  time  limit  may  be  waived 
and  an  earlier  date  set. 

(c)  When  an  applicant  requests  a 
documentary  review,  the  NDRB  shall 
undertake  the  review  as  soon  as 
practicable.  iNormally,  documentary 
reviews  shall  be  conducted  in  the  order 
in  which  they  are  received. 

§  724.222    Personal  Appearance  Discharge 
Hearing  Sites. 

(a)  The  NDRB  shall  be  permanently 
located,  together  with  its  administrative 
staff,  in  the  NCR.  The  NDRB  shall 
routinely  conduct  personal  appearance 
discharge  reviews  and  documentary 
reviews  at  this,  its  permanent  office. 

(b)  In  addition,  as  permitted  by 
available  resources.  NDRB  Panels  shall 
travel  to  other  selected  sites  within  the 
contiguous  48(Sfates  for  the  purpose  of 
conducting  reviews.  The  selection  of 
sites  and  frequency  of  visits  shall  be 
predicated  on  the  number  of  requests 
pending  within  a  region  and  the 
availability  of  resources. 

§724.223    NDRB  Support  and 
Augmentation  by  Regular  and  Reserve 
Activities. 

(a)  When  an  NDRB  Panel  travels  for 
the  purpose  of  conducting  hearings,  it 
shall  normally  select  Navy  or  Marine 
Corps  installations  in  the  area  visited  as 
review  sites. 

(b)  The  NDRB  Traveling  Board  shall 
normally  consist  of  members  from  the 
NCPB  and  augmenlees  from  regular  and 


Federal  Register  /  Vol.  50,  No.  53  /  Tuesday,  March  19,  1985  /  Rules  and  Regulations 


10949 


reserve  Navy  and  Marine  Corps  sources, 
as  required. 

(c)  Navy  and  Marine  Corps  activities 
in  the  geographical  vicinity  of  selected 
review  sites  shall  provide  administrative 
support  and  augmentation  to  an  NDRB 
Panel  during  its  visit  where  such 
assistance  can  be  undertaken  without 
interference  with  mission 
accomplishment.  The  NDRB  shall 
coordinate  requests  for  augmentees  and 
administrative  support  through 
Commandant  of  the  Marine  Corps  or  the 
Chief  of  Naval  Reserve,  as  appropriate. 

[d]  The  administrative  staff  of  the 
NCPB  shall  undertake  all  arrangements 
for  NDRB  Traveling  Panel  visits  and 
shall  process  associated  review 
documents. 

§  724.224    Court-Martlal  Specifications, 
Presumption  Concerning. 

(a)  Relevant  and  material  facts  stated 
in  a  court-martial  specification,  shall  be 
presumed  by  the  NDRB  Panel  as 
established  facts.  With  respect  to  a 
discharge  or  dismissal  adjudged  by  a 
court-martial  case  tried  under  the 
Uniform  Code  of  Military  Justice,  the 
action  may  extend  only  to  change  in  the 
discharge  or  dismissal  for  purposes  of 
clemency.  This  policy  only  applies  to 
cases  filed  with  the  discharge  review 
board  after  December  6,  1983. 

(b)  Relevant  and  material  facts  stated 
in  a  court-martial  specification,  in  the 
face  of  which  the  applicant  requested  a 
discharge  for  the  good  of  the  service  to 
avoid  trial  by  court-martial,  shall  be 
considered  in  accordance  with  the 
following: 

(1)  If  the  applicant/accused  was 
required  to  admit  the  facts  contained  in 
the  charge  sheet,  or  if  the  discharge 
authority  was  required  to  find  that  the 
stated  facts  were  true,  then  the  .NDRB 
can  presume  the  truth  of  such  facts, 
unless  there  is  a  substantial  credible 
evidence  to  rebut  this  presumption;  or 

(2)  If  the  discharge  in  lieu  of  court- 
martial  only  required  a  valid  preferral. 
the  NDRB  may  presume  that  the  signer 
either  had  personal  knowledge  of,  or 
had  investigated  the  matters  set  forth, 
and  that  the  charges  were  true  in  fact  to 
the  best  of  the  signer's  knowledge  and 
belief.'  The  weight  to  be  given  this 


'  Charges  may  be  preferred  by  any  person  subject 
to  the  Uniform  Code  of  Military  Justice.  The  charges 
must  be  signed  and  sworn  to  before  a  commissioned 
officer  authorized  lo  administer  oaths,  and  shall 
state  that  the  signer  has  pesonal  knowledge  of.  or 
has  investigated  the  matters  set  forth  therein;  and 
that  the  charges  are  true  in  fact  lo  the  best  of  the 
signer's  knowledge  and  belief,  to  U.S.C.  {  830  (1976) 
(Art.  30  Uniform  Code  of  Military  |ustice) 


presumption  in  determining  whether  the 
facts  stated  in  the  charge  sheet  are  true 
is  a  matter  to  be  determined  by  the 
NDRB.  To  the  extent  that  the  discharge 
proceeding  reflects  an  official 
determination  that  the  facts  stated  in  the 
charge  sheet  are  true;  that  the  applicant/ 
accused  admitted  the  facts  slated  in  the 
charge  sheet;  or  that  the  applicant/ 
accused  admitted  guilt  of  the  offens('(s). 
then  the  presumption  is  strengthened.  In 
accordance  with  paragraph  Bl2f  of 
enclosure  (3)  to  32  CFR  Part  70  the 
presumption  may  be  rebutted  by 
"substantial  credible  evidence." 

Subpart  C— Director,  Naval  Council  of 
Personnel  Boards;  President  of  the 
Naval  Discharge  Review  Board;  and 
Responsibilities  In  Support  of  the 
Naval  Discharge  Review  Board 

§724.301     Mission. 

To  administer  and  supervise  assigned 
boards  and  councils  within  the 
Department  of  the  Navy. 

§  724.302     Functions:  Director,  Naval 
Council  of  Personnel  Boards. 

(a)  Make  recommendations  to  the 
Secretary  of  the  Navy  regarding 
organization,  tasking  and  resources  of 
the  NDRB  and  its  associated 
administrative  support. 

(b)  Submit  recommendations  to  the 
Secretary  of  the  Navy  regarding  policy 
and  procedures  for  discharge  review. 

(c)  Provide  administrative  and  clerical 
support  for  NDRB. 

(d)  Inform  the  Secretary  of  the  Navy 
of  matters  of  interest  to  him. 

(e)  Maintain  a  system  of  records, 
including  as  a  minimum: 

(1)  Records  specified  for  the  NDRB  as 
stipulated  in  the  procedures  prescribed 
in  Subpart  H  of  this  Manual. 

(2)  Records  required  for  the 
administration  of  military  and  civilian 
personnel. 

(3)  Files  of  correspondence  received 
and  issued. 

(f)  Establish  billet/position 
assignment  criteria  for  the  NDRB. 

(g)  Propose  to  the  Secretary  of  the 
Navy,  changes  to  this  instruction. 

(h)  Issue  requisite  precepts  and 
remove  or  add  members  to  the  NDRB 
from  personnel  detailed  to  serve  on  the 
Naval  Council  of  Personnel  Boards,  or 
from  personnel  otherwise  made 
available. 

§  724.303    Functions:  President.  Naval 
Discharge  Review  Board. 

(a)  Exercise  primary  cognizance 
within  the  Department  of  the  .Navy  for 
matters  relating  to  discharge  review. 

(b)  Supervise  and  direct  the  activities 
of  the  NDRB. 


(c)  Maintain  appropriate  liaison  with 
discharge  review  activities  in  other 
services  (use  Army  Discharge  Review 
Board  as  focal  point  for  service 
coordination). 

(d)  Maintain  coordination  with  the 
Commandant  of  the  Marine  Corps  (Code 
M)  and  the  Commander,  .Naval  Military 
Personnel  Command  in  matters 
associated  with  discharge  review. 

(e)  In  conformance  with 
SECNAVINST  5211.5C,  protect  the 
privacy  of  individuals  in  connection 
with  discharge  review. 

(f)  Assure  that  NDRB  functions  are 
administered  in  accordance  with  the 
appropriate  Secretary  of  the  Navy 
instructions  dealing  with  privacy  and 
access  to  information. 

(gj  Convene  the  .NDRB  as  authorized 
by  the  Secretary  of  the  Navy. 

(h)  Direct  the  movement  of  the  NDRB 
Traveling  Panel(s)  on  the  basis  of 
regional  hearing  requests. 

(i)  Monitor  the  performance  of  the 
naval  discharge  review  system.  Make 
recommendations  for  changes  and 
impro\ements.  Take  action  to  avoid 
delays  in  processing  of  individual 
discharge  review  actions. 

(j)  Provide  NDRB  inputs  for  the 
maintenance  of  a  public  reading  file  and 
maintain  associated  NDRB  indexes 
updated  quarterly. 

§  724.304    Responsibility  for  Department 
of  the  Navy  support  of  the  Naval  Discharge 
Review  Board. 

The  Commandant  of  the  Marine 
Corps;  Commander,  Naval  Military 
Personnel  Command;  Commander . 
Naval  Reserve  Force;  Commander, 
.Naval  Medical  Command;  and  chiefs  of 
other  bureaus  and  offices  of  the 
Department  of  the  Navy  shall  provide 
support,  as  requested,  to  the  Naval 
discharge  review  process. 

§  724.305    Functions  of  the  CMC  and  CNO. 

In  the  case  of  Navy,  CNMPC.  under 
the  CNP,  shall  discharge  responsibilities 
of  the  CNO. 

(a)  Provide  and  facilitate  access  by 
the  .N'DRB  to  service/health  records  and 
other  data  associated  with  performance 
of  duty  of  applicants. 

(b)  Advise  the  NDRB  of  developments 
in  personnel  management  which  may 
have  a  bearing  on  discharge  review 
judgments. 

(c)  Implement  the  discharge  review 
decisions  of  the  NDRB  and  those  of 
higher  authority  within  respective  areas 
of  cognizance. 

(d)  Include  the  record  of  NDRB 
proceedings  as  a  permanent  part  of  the 
service  record  of  the  applicant  in  each 
case. 


10950 


Federal  Register  /  Vol.  50,  No.  53  /  Tuesday.  March  19.  1985  /  Rules  and  Regulations 


(e)  Where  appropriate,  recommend 
cases  for  the  NDRB  to  review  on  its  own 
motion. 

(F)  Provide  qualified  personnel  as 
NDRB  members,  recorders  and 
administrative  staff. 

(g)  Establish  administrative 
procedures  to  ensure  that  if  a  member  is 
separated  from  the  Navy  or  the  Marine 
Corps  under  other  than  fully  honorable 
conditions,  the  member  is  advised  of: 

(1)  the  right  to  a  review  of  his  or  her 
discharge  under  provisions  of  10  U.S.C. 
§  1553,  and 

(2)  the  procedures  for  applying  for 
such  a  review. 

(h)  Provide  Navy  and  Marine  Corps 
units  and  activities  with  information  on 
the  mission  of  the  Naval  Discharge 
Review  Board  through  entries  in 
appropriate  personnel  administration 
directives. 

§  724.306    Functions  of  the  Commander, 
Naval  Medical  Command. 

Under  the  CNO  the 
COMNAVMEDCOM  shall  facilitate,  as 
required,  access  by  the  NDRB  to  health 
records  of  applicants. 

§  724.307    Functions  of  the  Commander, 
Naval  Reserve  Force. 

In  the  case  of  Navy,  the 
COMNAVRESFOR  shall  discharge  the 
responsibilities  of  the  CNO — 

(a)  Upon  request  and  within  available 
resources,  provide  qualified  inactive 
duty  reservists  to  serve  as  members  of 
the  NDRB. 

(b)  Upon  request,  provide  appropriate 
accommodations  to  the  NDRB  Traveling 
Panels  for  purposes  of  conducting 
reviews  at  Naval  and  Marine  Corps 
Reserve  Centers  and  aviation  facilities. 

Subpart  D— Principal  Elements  of  the 
Navy  Department  Discharge  Review 
System 

§724.401    Applicants. 
As  defined  in  §  724.114. 

§  724.402.    Naval  Discharge  Review  Board. 

As  defined  in  §  724.102. 

§  724.403    President,  Naval  Discharge 
Review  Board. 

Super\ises  the  Naval  Discharge 
Review  Board.  (See  Subpart  C). 

§  724.404    Director,  Naval  Council  of 
Personnel  Boards. 

Exercises  adminstrafive  control  and 
oversight  of  the  Naval  discharge  review 
process.  (See  Subpart  C). 

§  724.405    Commandant  of  the  Marine 
Corps  or  the  Commander,  Naval  Military 
Personnel  Command. 

Personnel  managers  of  the  Marine 
Corps  and  the  Navy:  responsible  for 


providing  limited  support  to  the  Naval 
Discharge  Review  Board  and  for 
implementation  of  departmental 
discharge  review  decisions.  (See 
Subpart  C).  I. 

§  724.406    Commander,  Naval  Medical 
Command. 

Custodian  of  Navy  and  Marine  Corps 
health  records.  (See  Subpart  C). 

§  724.407    Commander,  Naval  Reserve 
Force. 

Manages  Naval  Reserve  resources. 
Responsible  for  providing  limited 
support  to  the  Naval  Discharge  Review 
Board.  (See  Subpart  C). 

§  724.408    Secretary  of  the  Navy. 

The  final  authority  within  the 
Department  of  the  Navy  in  discharge 
review 

Subpart  E— Procedural  Rights  of  the 
Applicant  and  Administrative  Actions 
Preliminary  to  Discharge  Review 

§  724.501     Procedural  RighU  of  the 
Applicant. 

Each  applicant  has  the  following 
procedural  rights: 

(a)  Within  15  years  after  the  date  of 
discharge,  to  make  a  written  request  for 
review  of  the  applicant's  discharge  if  the 
discharge  was  other  than  the  result  of  a 
general  court-martial.  The  request  may 
include  such  other  statements, 
affidavits,  or  documentation  as  desired. 

(b)  To  have  that  review  conducted  by 
the  NDRB  either  in  the  NCR  or  other 
designated  location,  when  a  personal 
appearance  discharge  review  is  desired. 

(c)  To  appear  before  the  NDRB  in 
person,  with  or  without  counsel/ 
representative;  with  counsel/ 
representative  concurrence,  to  have 
counsel/representative  present  the 
applicant's  case  m  the  absence  of  the 
applicant:  or  to  have  the  review 
conducted  based  on  records  and  any 
additional  documentation  submitted  by 
the  applicant  or  counsel/representative. 

(d|  To  request  copies  of  any 
documents  or  other  evidence  to  be 
considered  by  the  NDRB  in  the  review 
of  the  applicant's  discharge  or  dismissal 
other  than  the  documents  or  evidence 
contained  in  the  official  record  or 
submitted  by  the  applicant  prior  to  the 
conduct  of  the  formal  review  and  to  be 
afforded  an  opportunity  to  examine  such 
other  documents  or  evidence  or  to  be 
provided  with  copies  of  them, 

(e)  To  withdrawn  the  request  for 
discharge  review  without  prejudice  at 
any  time  prior  to  the  scheduled  review, 
except  that  failure  to  appear  for  a 
scheduled  hearing  shall  not  be 
construed  or  accepted  as  a  withdrawal. 


(f)  To  request  a  continuance  of  the 
review  when  the  continuance  is  of  a 
reasonable  duration  and  essential  to 
achieving  a  full  and  fair  hearing.  The 
request  must  indicate  the  reason  why 
the  continuance  is  required. 

(g)  To  request  postponement  of  the 
discharge  review  for  good  and  sufficient 
reason  set  forth  in  a  timely  manner. 

(h)  To  request  reconsideration  of  the 
discharge  review  under  the  conditions 
set  forth  in  §  724.217. 

(i)  To  have  access  to  the  information 
to  be  considered  by  the  NDRB  prior  to 
the  actual  review  of  the  applicant's  case. 

(j)  To  have  the  applicant's  right  to 
privacy  protected  in  any  review 
conducted  by  the  NDRB. 

(k)  When  appearing  personally  before 
the  NDRB: 

(1)  To  introduce  witnesses, 
documents,  and  sworn  or  unsworn 
testimony. 

(2)  To  present  oral  or  written 
arguments  personally  or  through 
counsel/representative. 

(I)  To  submit  documents,  affidavits, 
briefs  or  arguments  in  writing.  When  the 
counsel/representative  appears  in 
person  before  the  NDRB,  arguments  may 
be  presented  orally. 

(m)  To  state  clearly  and  specifically 
the  issue  or  issues  which  the  applicant 
desires  the  .NDRB  to  answer  in  writing. 
These  must  be  presented  in  writing  on 
DD  Form  293  by  the  applicant  or 
counsel /representative. 

(n)  To  have  the  applicant's  discharge 
reviewed  under  the  standards  of  equity 
and  propriety  outlined  in  Subpart  I. 

(o)  To  be  provided  with  a  written 
decision  on  the  applicant's  review. 

(p)  If  the  case  is  to  be  forwarded  for 
Secretarial  review,  to  present  a  timely 
statement  rebutting  any  findings, 
conclusions,  or  reasons  of  the  NDRB  or 
the  President,  NDRB,  which  are  alleged 
to  be  erroneous  on  the  facts,  against  the 
substantial  weight  of  the  evidence,  or 
contrary  to  law  or  governing  regulation, 
prior  to  that  Secretarial  review. 

§  724.502    Actions  to  be  Talcen  by  the 
Applicant  Preliminary  to  Discharge  Review. 

(a)  Application  for  Review  of 
Discharge  or  Dismissal  From  the  Armed 
Forces  of  the  United  States.  DD  Form 
293  must  be  used  in  requesting  a 
discharge  review.  DD  Form  293  is 
available  at  most  military  installations 
and  regional  offices  of  the  Veterans 
Administration.  This  form  is  to  be 
signed  personally  by  the  applicant.  In 
the  event  the  discharged  individual  is 
deceased  or  incompetent,  the  form  must 
be  signed  by  an  authorized  individual  as 
discussed  m  §  724.113  of  thi.i  Manual. 
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(b)  The  application  is  to  be 
accompanied  by: 

(1)  A  copy  of  the  certificate  of 
discharge,  if  available; 

(2)  A  copy  of  the  Armed  Forces  of  the 
United  States  Report  of  Transfer  or 
Discharge  (DU-214).  if  available: 

(3)  Certification  of  death, 
incompetency  and  evidence  of 
relationship  in  applicable  cases 
(§724.113); 

(4)  Other  statements,  affidavits, 
depositions,  documents  and  information 
desired  by  the  applicant  to  be 
considered  by  the  NDRB 

(c)  Correspondence  relating  to  review 
of  naval  discharges  should  be  addressed 
to: 

Naval  Discharge  Review  Board,  Suite  905 — 
801  North  Randolph  Street,  Arlington.  VA 
22203 

(d)  .NDRB  telephone  number  is  (202) 
696-4881. 

§  724.503    NDRB  Response  to  Application 
for  Disctiarge  Review. 

(a)  The  NDRB  shall  acknowledge 
receipt  of  the  application 

(b)  In  the  event  a  documentary  review 
is  requested,  the  applicant  shall 
normally  receive  no  further 
communication  from  the  .\DRB  until 
notified  of  the  decision  in  the  case. 

(c)  in  the  event  a  personal  appearance 
discharge  review  is  requested,  the 
applicant  shall  be  notified  of  the 
proposed  time  and  place  of  this  review 
and  shall  be  advised  of  the  availability 
of  the  official  documents  to  be 
considered  by  the  NDRB. 

(d)  A  copy  of  NDRB  correspondence 
to  an  applicant  shall  be  sent  to  the 
representative  of  record,  if  any. 

§  724.504    NDRB  Actions  Preliminary  to 
Discharge  Review. 

[a]  When  each  application  for 
discharge  review  is  received  by  the 
NDRB.  the  service  record  and  health 
record  of  the  applicant  will  be  requested 
from  the  appropriate  record  custodian. 

(b)  Upon  receipt,  each  record  of 
service  will  be  reviewed  to  determine 
whether  or  not  the  applicant  appears  to 
have  been  discharged  under 
circumstances  which  might  act  as  a  bar 
to  Veterans'  .Administration  benefits 
under  38  U.S  C  §  3103.  These 
circumstances  of  discharge  are: 

(1 )  Discharge  or  dismissal  by  reason 
of  the  sentence  of  a  general  court- 
martial. 

(2)  Discharge  as  a  conscientious 
objector  who  refused  to  perform  military 
duty,  to  wear  the  uniform  or  otherwise 
to  comply  with  lavyful  orders  of 
competent  military  authority. 

(3)  Discharge  as  a  deserter. 


(4)  Discharge  on  the  basis,  or  as  part 
of  the  basis,  of  an  absence  without 
authority  from  active  duty  for  a 
continuous  period  of  at  least  180  days,  if 
such  discharge  was  under  conditions 
other  than  honorable.  Additionally,  such 
absence  is  computed  without  regard  to 
the  applicant's  normal  or  adjusted 
expiration  of  term  of  service. 

(5)  Discharge  or  dismissal  of  an  officer 
based  on  acceptance  of  the  officer's 
resignation  for  the  good  of  the  service. 

(6)  Discharge,  on  his/her  own 
application,  during  a  period  of 
hostilities,  as  an  alien. 

(c)  If  it  appears  that  the  applicant  was 
discharged  under  one  or  more  of  the 
circumstances  outlined  in  §  724.504b,  a 
written  notification  will  be  sent  which 
informs  the  applicant  that: 

(1)  An  initial  service  record  review 
reveals  that  the  discharge  may  have 
been  awarded  under  circumstances 
which  make  the  applicant  ineligible  for 
receipt  of  VA  benefits  regardless  of  any 
action  taken  by  the  NDRB. 

(2)  Separate  action  by  the  Board  for 
Correction  of  Naval  Records  (BCNR) 
and/or  the  VA.  in  case  of  180  days 
consecutive  UA  disqualification,  may 
confer  eligibility  for  VA  benefits. 
Instructions  for  making  application  to 
the  BCNR  and  for  contacting  the  VA  are 
provided. 

Subpart  F— Naval  Discharge  Review 
Board  Mission  and  Functions 

§724.601     General. 

The  NDRB  is  a  component  of  the 
Naval  Council  of  Personnel  Boards  and 
has  its  offices  located  in  the  NCR.  The 
NDRB  conducts  documentary  reviews 
and  personal  appearance  reviews  in  the 
NCR  and,  on  a  traveling  basis,  at 
selected  sites  within  the  48  contiguous 
states.  Regional  site  selection  is 
predicated  on  the  number  of  pending 
applications  accumulated  from  a  given 
geographical  area  and  the  resources 
available  to  support  distant  personal 
appearance  reviews.  The  NDRB  does 
not  maintain  facilities  other  than  at  its 
NCR  offices.  The  primary  sites  of  NCR 
are:  Chicago,  IL;  Dallas,  TX;  and  San 
Francisco,  CA. 

§  724.602     Mission. 

To  decide,  in  accordance  with 
standards  of  naval  law  and  discipline 
and  the  standards  for  discharge  review 
set  forth  in  Subpart  1,  whether  a 
discharge  or  dismissal  from  the  naval 
service  is  proper  and  equitable,  or 
whether  it  should  be  changed. 

§  724.603     Functions. 

(a)  Meet  as  frequently  as  necessary  to 
provide  expeditious  review  of  naval 
discharges. 


(b)  Meet  at  locations  within  the  48 
contiguous  states  as  determined 
appropr!a;e  on  the  basis  of  the  number 
of  discharge  review  applications 
received  from  \anous  geographical 
areas  and  of  available  resources  and 
facilities. 

(c)  Review  applications  for  review  of 
discharges. 

(d)  In  consonance  with  directives  of 
higher  authority  and  the  policies  set 
forth  in  th.s  Manual,  grant  or  deny 
change  of  discharges. 

(e)  Promulgate  decisions  in  a  timely 
manner. 

(f)  Maintain  a  system  of  records. 
Igj  Maintain  liaison  in  discharge 

review  matters  with; 

(1)  General  Counsel  of  the  Navy 

(2)  Comrndnddnt  of  the  Marine  Corps 

(3)  Chief  of  Naval  Operations 

(i)  Commander.  .Naval  Reserve  Force 
(ii)  Commander.  .Naval  .Medical 

Command 

fill)  Commander.  .Naval  Militarv 

Personnel  Command,  under  the  Chief  of 

Naval  Personnel 

(4)  Judge  .Advocate  General  of  the 
Navy. 

(5)  Veterans'  service  organizations. 

(6)  Discharge  review  boards  of  the 
other  services,  using  the  .Armv 
Discharge  Review  Board  as  the  focal 
point  for  service  coordination. 

(h)  Protect  the  privacy  of  individuals 
whose  records  are  reviewed, 

(i)  Maintain  for  public  access  a 
reading  file  and  associated  index  of 
records  of  .NDRB  proceedings  in  all 
reviews  undertaken  su!)sequent  to  July 
1.  1975. 

Subpart  G— Organization  of  the  Naval 
Discharge  Review  Board 

§  724.701     Composition. 

The  NDRB  acting  in  plenary  review 
session  shall  be  composed  of  five 
members.  Normally  the  members  shall 
be  career  military  officers,  assigned  to 
the  Naval  Council  of  Personnel  Boards 
or  otherwise  made  available;  inactive 
duty  officers  of  the  Navy  and  .Marine 
Corps  Reserve  may  serve  as  members 
when  designated  to  do  so  bv  the 
President,  NDRB. 

(a)  Presiding  officers  of  the  .NDRB 
shall  normally  be  Navy  or  Marine  Corps 
officers  in  the  grade  of  Captain/Colonel 
or  above. 

(b)  The  remaining  NDRB  membership 
shall  normally  be  not  less  than  the  grade 
of  Lieutenant  Commander/Major  with 
preference  being  given  to  senior  grades. 

(c)  At  least  three  of  the  five  members 
of  the  NDRB  shall  belong  to  the  service 
from  which  the  applicant  whose  case  is 
under  review  was  discharged. 
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(d)  Individual  membership  in  the 
NDRB  may  vary  within  the  limitations  of 
the  prescribed  composition. 

(e)  Any  member  of  a  panel  of  the 
NDRB  other  than  the  presiding  officer 
may  act  as  recorder  for  cases  assigned. 
The  recorder  will  participate  as  a  voting 
member  of  the  panel. 

§  724.702    Executive  Management. 

The  administrative  affairs  of  the 
NDRB  shall  be  managed  by  the 
E.xecutive  Secretary.  This  responsibility 
shall  include  schedules,  records, 
correspondence  and  issuance  of  NDRB 
decisions. 

§  724.703    Legal  Counsel. 

Normally,  the  NDRB  shall  function 
vsithout  the  immediate  attendance  of 
legal  counsel.  In  the  event  that  a  legal 
advisory  opinion  is  deemed  appropriate 
by  the  NDRB,  such  opinion  shall  be 
obtained  routinely  by  reference  to  the 
senior  Judge  Advocate  assigned  to  the 
Office  of  the  Director,  Naval  Council  of 
Personnel  Boards.  In  addition,  the  NDRD 
may  request  advisory  opinions  from 
staff  offices  of  the  Department  of  the 
Navy,  including,  but  not  limited  to  the 
General  Counsel  and  the  judge 
Advocate  General. 

Subpart  H — Procedures  of  Naval 
Discharge  Review  Board 

§724.801     Matters  to  be  Considered  in 
Discharge  Review. 

In  the  process  of  its  review  of 
discharges,  the  NDRB  shall  examine 
available  records  and  pertinent 
regulations  of  the  Department  of  the 
Navy,  together  with  such  information  as 
may  be  presented  by  the  applicant  and/ 
or  representative,  which  will  normally 
include: 

(a)  The  application  for  discharge 
review; 

(b)  Statements,  affidavits  or 
documentation,  if  any,  accompanying 
the  application  or  presented  during 
hearings: 

(c)  Testimony,  if  any,  presented  during 
hearings; 

(d)  Service  and  health  records; 

(e)  A  brief  of  pertinent  facts  extracted 
from  the  service  and  health  records, 
prepared  by  the  NDRB  recorder. 

§  724.802    Applicant's  Responsibilities. 

(a )  Request  for  change  of  discbarge. 
An  applicant  may  request  a  change  in 
the  character  of  or  reason  for  discharge 
(or  both). 

(1)  Character  of  discharge.  Block  7  of 
DD  Form  293  provides  an  applicant  an 
opportunity  to  request  a  specific  change 
in  character  of  discharge  (for  example. 
General  Discharge  to  Honorable 
Discharge;  Other  than  Honorable 


Discharge  to  General  or  Honorable 
Discharge).  A  person  separated  on  or 
after  1  October  1982  while  in  an  entry 
level  status  may  request  a  change  from 
Other  Than  Honorable  Discharge  to 
Entry  Level  Separation.  A  request  for 
review  from  an  applicant  who  does  not 
have  an  Honorable  Discharge  will  be 
treated  as  a  request  for  a  change  to  an 
Honorable  Discharge  unless  the 
applicant  requests  a  specific  change  to 
another  character  of  discharge. 

(2)  Reason  for  discharge.  Block  7  of 
DD  Form  293  provides  an  applicant  an 
opportunity  to  request  a  specific  change 
in  the  reason  for  discharge.  If  an 
applicant  does  not  request  a  specific 
change  in  the  reason  for  discharge,  the 
NDRB  will  presume  that  the  request  for 
review  does  not  involve  a  request  for 
change  in  the  reason  for  discharge. 
Under  its  responsibility  to  examine  the 
propriety  and  equity  of  an  applicant's 
discharge,  the  NDRB  will  change  the 
reason  for  discharge  if  such  a  change  is 
warranted. 

(3)  The  applicant  must  ensure  that 
issues  submitted  to  the  NDRB  are 
consistent  with  the  request  for  change  in 
discharge  set  forth  in  block  7  of  the  DD 
Form  293.  If  an  ambiguity  is  created  by  a 
difference  between  and  applicant's  issue 
and  the  request  in  block  7.  the  NDRB 
will  respond  to  the  issue  in  the  context 
of  the  action  requested  in  block  7.  In  the 
case  of  a  personal  appearance  hearing, 
the  NDRB  will  attempt  to  resolve  the 
ambiguity  under  §  724.802c. 

(b)  Request  for  consideration  of 
specific  issues.  An  applicant  may 
request  the  Board  to  consider  specific 
issues  which,  in  the  opinion  of  the 
applicant,  form  a  basis  for  changing  the 
character  of  or  reason  for  discharge,  or 
both.  In  addition  to  the  guidance  set 
forth  in  this  section,  applicants  should 
consult  the  other  sections  in  this  manual 
before  submitting  issues  for 
consideration  by  the  Board. 

(1)  Submission  of  issues  on  DD  Form 
293.  Issues  must  be  provided  to  the 
NDRB  on  DD  Form  293  (82  Nov)  before 
the  NDRB  closes  the  review  process  for 
deliberation. 

(i)  Issues  must  be  clear  and  specific. 
An  issue  must  be  stated  clearly  and 
specifically  in  order  to  enable  the  NDRB 
to  understand  the  nature  of  the  issue 
and  its  relationship  to  the  applicant's 
discharge. 

(ii)  Separate  /isting  of  issues.  Each 
issue  submitted  by  an  applicant  should 
be  listed  separately.  Submission  of  a 
separate  statement  for  each  issue 
provides  the  best  means  of  ensuring  that 
the  full  import  of  the  issue  is  conveyed 
to  the  NDRB. 

{Hi]  Use  of  DD  Form  293.  DD  Form  293 
provides  applicants  with  a  standard 


format  for  submitting  issues  to  the 
NDRB,  and  its  use: 

(A)  Provides  a  means  for  an  applicant 
to  set  forth  clearly  and  specifically  those 
matters  that,  in  the  option  of  the 
applicant,  provide  a  basis  for  changing 
the  discharge; 

(B)  Assists  the  NDRB  in  focusing  on 
those  matters  considered  to  be 
important  by  an  applicant; 

(C)  Assists  the  NDRB  in  distinguishing 
between  a  matter  submitted  by  an 
applicant  in  the  expectation  that  it  will 
be  treated  as  a  decisional  issue,  and 
those  matters  submitted  simply  as 
background  or  supporting  materials; 

(D)  Provides  the  applicant  with 
greater  rights  in  the  event  that  the 
applicant  later  submits  a  complaint 
concerning  the  decisional  document; 

(E)  Reduces  the  potential  for 
disagreement  as  to  the  content  of  an 
applicant's  issue. 

(iv)  Incorporation  by  reference.  If  the 
applicant  makes  an  additional  written 
submission,  such  as  a  brief,  in  support  of 
the  application,  the  applicant  may 
incorporate  by  reference  specific  issues 
set  forth  in  the  written  submission  in 
accordance  with  the  guidance  on  DD 
Form  293.  The  reference  shall  be  specific 
enough  for  the  NDRB  to  identify  clearly 
the  matter  being  submitted  as  an  issue. 
At  a  minimum,  it  shall  identify  the  page, 
paragraph,  and  sentence  incorporated. 
Because  it  is  to  the  applicant's  benefit  to 
bring  such  issues  to  the  NDRB's 
attention  as  early  as  possible  in  the 
review,  applicants  who  submit  a  brief 
are  strongly  urged  to  set  forth  all  such 
issues  as  a  separate  item  at  the 
beginning  of  the  brief.  If  it  reasonably 
appears  that  the  applicant  inadvertently 
failed  expressly  to  incorporate  an  issue 
which  the  applicant  clearly  identifies  as 
an  issue  to  be  addressed  by  the  NDRB, 
the  NDRB  shall  respond  to  such  an 
issue.  (See  §  724.805  and  §  724.806.) 

( v)  Effective  date  of  the  new  Form  DD 
293.  With  respect  to  applications 
pending  (before  November  1982,  the 
effective  date  of  the  new  DD  Form  293), 
the  NDRB  shall  consider  issues  clearly 
and  specifically  stated  in  accordance 
with  the  rules  in  effect  at  the  time  of 
submission.  With  respect  to  applications 
received  after  November  1982,  if  the 
applicant  submits  an  obsolete  DD  Form 
293,  the  NDRB  shall  accept  the 
application,  but  shall  provide  the 
applicant  with  a  copy  of  the  new  form 
and  advise  the  applicant  that  it  will  only 
respond  to  issues  submitted  on  the  new 
form  in  accordance  with  this  instruction. 

(2)  Relationship  of  issues  to  character 
of  or  reason  for  discharge.  If  the 
application  applies  to  both  character  of 
and  reason  for  discharge,  the  applicant 
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is  encouraged,  but  not  required,  to 
identify  the  issue  as  applying  to  either 
the  character  of  or  the  reason  for 
discharge  (or  both).  Unless  the  issue  is 
directed  at  the  reason  for  discharge 
expressly  or  by  necessary  implication. 
the  NDRB  will  presume  that  it  applies 
solely  to  the  character  of  discharge. 

(3)  Relationship  of  issues  to  the 
standards  for  discharge  review.  The 
NDRB  reviews  discharges  on  the  basis 
of  issues  of  propriety  and  equity.  The 
standards  used  by  the  NDRB  are  set 
forth  in  §  724.804.  The  applicant  is 
encouraged  to  review  those  standards 
before  submitting  any  issue  upon  which 
the  applicant  believes  a  change  in 
discharge  should  be  based. 

(i)  Issues  concerning  the  equity  of  the 
discharge.  An  issue  of  equity  is  a  matter 
that  involves  a  determination  whether  a 
discharge  should  be  changed  under  the 
equity  standards  of  this  part.  This 
includes  any  issue,  submitted  by  the 
applicant  in  accordance  wiih 
§  724.802b(l).  that  is  addressed  to  the 
discretionary  authority  of  the  NDRB. 

(ii)  Issues  concerning  the  propriety  of 
a  discharge.  An  issue  of  propriety  is  a 
matter  that  involves  a  determination 
whether  a  discharge  should  be  changed 
under  the  propriety  standards  of  this 
part.  This  includes  an  applicant's  issue, 
submitted  in  accordance  with 
§  724.802b(l).  in  which  the  applicant's 
position  is  that  the  discharge  must  be 
changed  because  of  an  error  in  the 
discharge  pertaining  to  a  regulation, 
statute,  constitutional  provision,  or  other 
source  of  law  (including  a  matter  that 
requires  a  determination  whether,  under 
the  circumstances  of  the  case,  action  by 
military  authorities  was  arbitrary, 
capricious,  or  an  abuse  of  discretion). 
Although  a  numerical  reference  to  the 
regulation  or  other  sources  of  law 
alleged  to  have  been  violated  is  not 
necessarily  required,  the  context  of  the 
regulation  or  a  description  of  the 
procedures  alleged  to  have  been 
violated  normally  must  be  set  forth  in 
order  to  inform  the  .NDRB  adequately  of 
the  basis  for  the  applicant's  position. 

(iii)  The  applicant's  identification  of 
an  issue.  The  applicant  is  encouraged, 
but  not  required,  to  specify  that  each 
issue  pertains  to  the  propriety  or  the 
equity  of  the  discharge.  This  will  assist 
the  NDRB  in  assessing  the  relationship 
of  the  issue  to  propriety  or  equity. 

(4)  Citation  of  matter  from  decisions. 
The  primary  function  of  the  NDRB 
involves  the  exercise  of  discretion  on  a 
case-by-case  basis.  Applicants  are  not 
required  to  cite  prior  decisions  as  the 
basis  for  a  change  in  discharge.  If  the 
applicant  wishes  to  bring  the  N'DRB's 
attention  to  a  prior  decision  as 
background  or  illustrative  material,  the 


citation  should  be  placed  in  a  brief  or 
other  supporting  documents.  If.  however, 
it  is  the  applicant's  intention  to  submit 
an  issue  that  sets  forth  specific 
principles  and  facts  from  a  specific  cited 
decision,  the  following  requirements 
with  respect  to  applications  received  on 
or  after  November  27. 1982  apply: 

(i)  The  issue  must  be  set  forth  or 
expressly  incorporated  in  the 
"Applicant's  Issue"  portion  of  DD  Form 
293. 

(ii)  If  an  applicant's  issue  cites  a  prior 
decision  (of  the  .NDRB.  another  Board, 
an  agency,  or  a  court),  the  applicant 
shall  describe  the  specific  principles  and 
facts  that  are  contained  in  the  prior 
decision  and  explain  the  relevance  of 
cited  matter  to  the  applicant's  case. 

(iii)  To  ensure  timely  consideration  of 
principles  cited  from  unpublished 
opinions  (including  decisions 
maintained  by  the  Armed  Forces 
Discharge  Review  Board/Corrective 
Board  Reading  Room),  applicants  must 
provide  the  NDRB  with  copies  of  such 
decisions  or  of  the  relevant  portion  of 
the  treatise,  manual  or  similar  source  in 
which  the  principles  were  discussed.  At 
the  applicant's  request,  such  materials 
will  be  returned.  — 

(iv)  If  the  applicant  fails  to  comply 
with  requirements  in  §  724.802b(4).  the 
decisional  document  shall  note  the 
defect,  and  shall  respond  to  the  issue 
without  regard  to  the  citation. 

(c)  Identification  by  the  NDRB  of 
issues  submitted  by  an  applicant.  The 
applicant's  issues  shall  be  identified  in 
accordance  with  this  section  after  a 
review  of  the  materials  noted  under 
§  924.803.  is  made. 

(1)  Issues  on  DD  Form  293.  The  NDRB 
shall  consider  all  items  submitted  as 
issues  by  an  applicant  on  DD  Form  293 
(or  incorported  therein). 

(2)  Amendment  of  issues.  The  NDRB 
shall  not  request  or  instruct  an  applicant 
to  amend  or  withdraw  any  matter 
submitted  by  the  applicant.  Any 
amendment  or  withdrawal  of  an  issue 
by  an  applicant  shall  be  confirmed  in 
writing  by  the  applicant.  Nothing  in  this 
provision: 

(i)  Limits  the  NDRB's  authority  to 
question  an  applicant  as  to  the  meaning 
of  such  matter: 

(ii)  Precludes  the  NDRB  from 
developing  decisional  issues  based  upon 
such  questions: 

(iii)  Prevents  the  applicant  from 
amending  or  withdrawing  such  matter 
any  time  before  the  NDRB  closes  the 
review  process  for  deliberation;  or 

(iv)  Prevents  the  NDRB  from 
presenting  an  applicant  with  a  list  of 
proposed  decisional  issues  and  written 
information  concerning  the  right  of  the 
applicant  to  add  to,  amend,  or  withdraw 


the  applicant's  submissKjn.  The  written 
information  will  slate  that  the 
applicants  decision  to  take  such  action 
(or  decline  to  do  so)  will  not  be  used 
against  the  applicant  in  the 
consideration  of  the  case." 

(3)  Additional  issues  identified  during 
a  hearing.  The  following  additional 
procedure  shall  be  used  during  a  hearing 
in  order  to  promote  the  NDRB  s 
understanding  of  an  applicant  s 
presentation.  If.  before  closing  the  case 
for  deliberation,  the  .NDRB  believes  that 
an  applicant  has  presented  an  issue  not 
listed  on  DD  Form  293.  the  NDRB  may 
so  inform  the  applicant,  and  the 
applicant  may  submit  the  issue  in 
writing  or  add  additional  written  issues 
at  that  time.  This  does  not  preclude  the 
NDRB  from  developing  its  own 
decisional  issues. 

§  724.803    The  Decisional  Document. 

A  decisional  document  shall  be 
prepared  for  each  review.  At  a 
minimum,  this  document  shall  contain: 

(a)  The  circumstances  and  character 
of  the  applicant's  service  as  extracted 
from  available  service  records,  including 
health  records,  and  information 
provided  by  other  government 
authorities  or  the  applicant,  such  as,  but 
not  limited  to: 

(1)  Information  concerning  the 
discharge  under  review,  including: 

(i)  Date  (YY.MMDD)  of  discharge; 

(ii)  Character  of  discharge; 

(iii)  Reason  for  discharge; 

(iv)  The  specific  regulatory  authority 
under  which  the  discharge  was  issued; 

(v)  Date  (YYMMDD)  of  enlistment; 

(vi)  Period  of  enlistment; 

(vii)  Age  at  enhstment; 

(viii)  Length  of  service: 

(ix)  Periods  of  unauthonzed  absence; 

(x)  Conduct  and  efficiency  ratings 
(numerical  or  narrative); 

(xi)  Highest  rank  achieved: 

(xii)  Awards  and  decorations: 

(xiii)  Educational  level; 

(xiv)  Aptitude  test  scores; 

(xv)  Incidents  of  punishment  pursuant 
to  Article  15.  Uniform  Code  of  Military 
Justice  (including  nature  and  date 
(YYMMDD)  of  offense  or  punishment); 

(xvi)  Convictions  by  court-martial; 

(xvii)  Prior  military  service  and  type 
of  discharge  received. 

(2)  Any  other  matters  in  the 
applicant's  record  which  pertains  to  the 
discharge  or  the  issues,  or  provide  a 
clearer  picture  of  the  overall  quality  of 
the  applicant's  service. 

(b)  A  list  of  the  type  of  documents 
submitted  by  or  on  behalf  of  the 
applicant  (including  written  briefs, 
letters  of  recommendation,  affidavits 
concerning  the  circumstances  of  the 
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discharge,  or  other  documentary 
evidence),  if  any. 

(c)  A  statement  whether  the  applicant 
testified,  and  a  list  of  the  type  of 
witnesses,  if  any  ,  who  testified  on 
behalf  of  the  applicant. 

(d)  A  notation  whether  the  application 
pertained  to  the  character  of  discharge, 
the  reason  for  discharge,  or  both. 

(e)  A  list  of  the  items  submitted  as 
issues  on  DD  Form  293  or  expressly 
incorporated  therein  and  such  other 
items  submitted  as  issues  by  the 
applicant  that  are  identified  as 
inadvertently  omitted.  If  the  issues  are 
listed  verbatim  on  DD  Form  293,  a  copy 
of  the  relevant  portion  of  the  form  may 
be  attached.  Issues  that  have  been 
withdrawn  or  modified  with  the  written 
consent  of  the  applicant  need  not  be 
listed. 

(f)  The  response  to  the  items 
submitted  as  issues  by  the  applicant. 

(g|  A  list  of  decisional  issues  and  a 
discussion  of  such  issues. 

(h)  iN'DRB's  conclusions  on  the 
following: 

(1)  Whether  the  character  of  or  reason 
for  discharge  should  be  changed. 

(2)  The  specific  changes  to  be  made,  if 
any. 

(i)  A  record  of  the  voting,  including: 

(1 )  The  number  of  votes  for  the 
NDRB's  decision  and  the  number  of 
votes  in  the  minority,  if  any. 

(2)  The  NDRB  members"  names  and 
votes.  The  copy  provided  to  the 
applicant  may  substitute  a  statement 
that  the  names  and  votes  will  be  made 
available  to  the  applicant  at  the 
applicant's  request. 

(j)  Advisory  opinions,  including  those 
containing  factual  information,  when 
such  opinions  have  been  relied  upon  for 
final  decision  or  have  been  accepted  as 
a  basis  for  rejecting  any  of  the 
applicant's  issues.  Such  advisory 
opinions  or  relevant  portions  that  are 
not  fully  set  forth  in  the  discussion  of 
decisional  issues  or  otherwise  in 
response  to  items  submitted  as  issues  by 
the  applicant  shall  be  incorporated  by 
reference.  A  copy  of  opinions 
incorporated  by  reference  shall  be 
appended  to  the  decision  and  includf^d 
in  the  record  of  proceedings. 

(k)  The  recommendation  of  the  NDRB 
president  when  required. 

(I)  The  addendum  of  the  SRA  when 
required. 

(m)  Index  entries  for  each  decisional 
issue  under  appropriate  categories  listed 
in  the  index  of  decisions. 

(n)  An  authentication  of  the  document 
by  an  appropriate  offici.il. 

§  724.804    Decision  Process. 

(a)  The  .\DRB  or  the  .\DRB  panel,  as 
appropriate,  shall  meet  in  plenary 


session  to  review  discharges  and 
exercise  its  discretion  on  a  case-by-case 
basis  in  applying  the  standard  set  forth 
in  Subpart  1. 

(b)  The  presiding  officer  is  responsible 
for  the  conduct  of  the  discharge  review. 
The  presiding  officer  shall  convene, 
recess,  and  adjourn  the  NDRB  panel  as 
appropriate  and  shall  maintain  an 
atmosphere  of  dignity  and  decorum  at 
all  limes. 

(c)  Each  NDRB  member  shall  act 
under  oath  or  affirmation  requiring 
careful,  objective  consideration  of  the 
application.  NDRB  members  are 
responsible  for  eliciting  all  facts 
necessary  for  a  full  and  fair  review. 
They  shall  consider  all  information 
presented  to  them  by  the  applicant.  In 
addition,  they  shall  consider  available 
military  service  and  health  records, 
together  with  other  records  that  may  be 
in  the  files  of  the  military  department 
concerned  and  relevant  to  the  issues 
before  the  NDRB.  and  any  other 
evidence  obtained  in  accordance  with 
this  Manual. 

(d)  The  NDRB  shall  identify  and 
address  issues  after  a  review  of  the 
following  material  obtained  and 
presented  in  accordance  with  this 
Manual  and  any  implementing 
instructions  of  the  NDRB:  available 
official  records,  documentary  evidence 
submitted  by  or  on  behalf  of  an 
applicant,  presentation  of  a  hearing 
examination,  testimony  by  or  on  behalf 
of  an  applicant,  oral  or  written 
arguments  presented  by  or  on  behalf  of 
an  applicant,  and  any  other  relevant 
evidence. 

(e)  If  an  applicant  who  has  requested 
a  hearing  does  not  respond  to  a 
notification  letter  or  does  not  appear  for 
a  scheduled  hearing,  the  NDRB  may 
complete  the  review  on  the  basis  of 
material  previously  submitted  and 
available  service  records. 

(0  Application  of  standards.  (1)  When 
the  NDRB  determines  that  an  applicant's 
discharge  was  improper,  the  NDRB  will 
determine  which  reason  for  discharge 
should  have  been  assigned  based  upon 
the  facts  and  circumstances  before  the 
discharge  authority,  including  the 
service  regulations  governing  reasons 
for  discharge  at  the  time  the  applicant 
was  discharged.  Unless  it  is  also 
determined  that  the  discharge  was 
inequitable,  the  provisions  as  to  the 
characterization  in  the  regulation  under 
which  the  applicant  should  have  been 
discharged  will  be  considered  in 
determining  whether  further  relief  is 
warranted. 

(2)  When  the  NDRB  determines  that 
an  applicant's  dischai^e  was 
inequitable,  any  change  will  be  based 
on  the  evaluation  of  the  applicant's 


overall  record  of  service  and  relevant 
regulations  of  the  service  of  which  the 
applicant  was  a  member. 

(g)  Voting  shall  be  conducted  in 
closed  session,  a  majority  of  the  votes  of 
the  five  members  constituting  the  NDRB 
decision. 

(h)  Details  of  closed  session 
deliberations  of  the  NDRB  are 
priviledged  mformation  and  shall  not  be 
divulged. 

(i)  There  is  no  requirement  for  a 
statement  of  minority  views  in  the  event 
of  a  split  vote. 

(j)  The  NDRB  may  request  advisory 
opinions  from  appropriate  staff  officers 
of  the  naval  service.  These  opinions  are 
advisory  in  nature  and  are  not  binding 
on  the  NDRB  in  its  decision-making 
process. 

(k)  The  preliminary  determinations 
required  by  38  U.S.C.  §  3103(e)  shall  be 
made  upon  majority  vote  of  the  NDRB 
concerned  on  an  expedited  basis  Such 
■  determination  shall  be  based  upon  the 
standards  set  forth  in  this  Manual. 

§  724.805    Response  to  Items  Submitted  as 
Issues  by  ttie  Applicant. 

(a)  General  guidance.  (1)  If  any  issue 
submitted  by  an  applicant  contains  two 
or  more  clearly  separate  issues,  the 
NDRB  should  respond  to  each  issue 
under  the  guidance  of  this  paragraph  as 
if  it  had  been  set  forth  separately  by  the 
applicant. 

(2)  If  an  applicant  uses  a  "building 
block"  approach  (that  is,  setting  forth  a 
series  of  conclusions  on  issues  that  lead 
to  a  single  conclusion  purportedly 
warranting  a  change  in  the  applicant's 
discharge),  normally  there  should  be  a 
separate  response  to  each  issue. 

(3)  Nothing  in  this  paragraph 
precludes  the  NDRB  from  making  a 
single  response  to  multiple  issues  when 
such  action  would  enhance  the  clarity  of 
the  decisional  document,  but  such 
response  must  reflect  an  adequate 
response  to  each  separate  issue. 

(b)  Decisional  issues.  An  item 
submitted  as  an  issue  by  an  applicant  in 
accordance  with  this  Manual  shall  be 
addressed  as  a  decisional  issue  in  the 
following  circumstances: 

(1)  When  the  NDRB  decides  that  a 
change  in  discharge  should  be  granted, 
and  the  NDRB  bases  its  decision  in 
whole  or  in  part  on  the  applicant's  issue; 
or 

(2)  When  the  NDRB  does  not  provide 
the  applicant  with  the  full  change  in 
discharge  requested,  and  the  decision  i$ 
based  in  whole  or  in  part  on  the  NDRB's 
disagreement  on  the  merits  with  an 
issue  submitted  by  the  applicant. 

(c)  Response  to  items  not  addressed 
as  decisional  issues.  (1)  If  the  applicant 
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receives  the  full  change  in  discharge 
requested  (or  a  more  favorable  change), 
that  fact  shall  be  noted  and  the  basis 
shall  be  addressed  as  a  decisional  issue. 
No  further  response  is  required  to  other 
issues  submitted  by  the  applicant. 

(2)  If  the  applicant  does  not  receive 
the  full  change  in  discharge  requested 
with  respect  to  either  the  character  of  or 
reason  for  discharge  (or  both),  the  NDRB 
shall  address  the  items  submitted  by  the 
applicant  under  §  724.806,  (Decisional 
Issues)  unless  one  of  the  following 
responses  is  applicable: 

(i)  Duplicate  issues.  The  NDRB  may 
state  that  there  is  a  full  response  to  the 
issue  submitted  by  the  applicant  under  a 
specified  decisional  issue.  This  response 
may  be  used  only  when  one  issue 
clearly  duplicates  another  or  the  issue 
clearly  requires  discussion  in 
conjunction  with  another  issue. 

(ii)  Citations  without  principles  and 
facts.  The  NDRB  may  state  that  the 
applicant's  issue,  which  consists  of  a 
citation  to  a  decision  without  setting 
forth  any  principles  and  facts  from  the 
decision  that  the  applicant  states  are 
relevant  to  the  applicant's  case,  docs  not 
comply  with  the  requirements  of 
§  724.802b(4). 

(iii)  Unclear  issues.  The  NDRB  may 
state  that  it  cannot  respond  to  an  item 
submitted  by  the  applicant  as  an  issue 
because  the  meaning  of  the  item  is 
unclear.  An  issue  is  unclear  if  it  cannot 
be  understood  by  a  reasonable  person 
familiar  with  the  discharge  review 
process  after  a  review  of  the  materials 
considered. 

(iv)  Nonspecific  issues.  The  NDRB 
may  state  that  it  cannot  respond  to  an 
item  submitted  by  the  applicant  as  an 
issue  because  it  is  not  specific.  A 
submission  is  considered  not  specific  if 
a  reasonable  person  familiar  with  the 
discharge  review  process  after  a  review 
of  the  materials  considered  cannot 
determine  the  relationship  between  the 
applicant's  submission  and  the 
particular  circumstances  of  the  case. 
This  response  may  be  used  only  if  the 
submission  is  expressed  in  such  general 
terms  that  no  other  response  is 
,'ipplicable.  For  example,  if  the  NDRB 
disagrees  with  the  applicant  as  to  the 
relevance  of  matters  set  forth  in  the 
submission,  the  NDRB  normally  will  set 
forth  the  nature  of  the  disagreement 
with  respect  to  decisional  issues,  or  it 
will  reject  the  applicant's  position.  If  the 
applicant's  submission  is  so  general  that 
none  of  those  provisions  is  applicable, 
then  the  .NDRB  may  state  that  it  cannot 
respond  because  the  item  is  not  specific. 

§  724.806    Decisional  Issues. 

(a)  General.  Under  the  guidance  in 
this  section,  the  decisional  document 


shall  discuss  the  issues  that  provide  a 
basis  for  the  decision  whether  there 
should  be~a  change  in  the  character  of  or 
reason  for  discharge.  In  order  to 
enhance  clarity,  the  .NDRB  should  not 
address  matters  other  than  issues  relied 
upon  in  the  decision  or  raised  by  the 
applicant. 

(1)  Partial  change.  When  the  decision 
changes  a  discharge,  but  does  not 
provide  the  applicant  with  the  full 
change  in  discharge  requested,  the 
decisional  document  shall  address  both 
the  issues  upon  which  change  is  granted 
and  the  issues  upon  which  the  NDRB 
denies  the  full  change  requested. 

(2)  Relationship  of  issue  of  character 
of  or  reason  for  discharge.  Generally, 
the  decisional  document  should  specify 
whether  a  decisional  i.ssue  applies  to  the 
character  of  or  reason  for  discharge  (or 
both),  but  it  is  not  required  to  do  so. 

(3)  Relationship  of  an  issue  to 
propriety  or  equity,  (i)  If  an  applicant 
identifies  an  issue  as  pertaining  to  both 
propriety  and  equity,  the  NDRB  will 
consider  it  under  both  standards. 

(ii)  If  an  applicant  identifies  an  issue 
as  pertaining  to  the  propriety  of  the 
discharge  (for  example,  by  citing  a 
propriety  standard  or  otherwise 
claiming  that  a  change  in  discharge  is 
required  as  a  matter  of  law),  the  NDRB 
shall  consider  the  issue  solely  as  a 
matter  of  propriety.  Except  as  provided 
in  §  724.806a(3)(d)',  the  NDRB  is  not 
required  to  consider  such  an  issue  under 
the  equity  standards. 

(iii)  If  the  applicant's  issue  contends 
that  the  NDRB  is  required  as  a  matter  of 
law  to  follow  a  prior  decision  by  setting 
forth  an  issue  of  propriety  from  the  prior 
decision  and  describing  its  relationship 
to  the  applicant's  case,  the  issue  shall  be 
considered  under  the  propriety 
standards  and  addressed  under 
§  724.806  a  or  b. 

(iv)  If  the  applicant's  issue  sets  forth 
principles  of  equity  contained  in  a  prior 
NDRB  decision,  describes  the 
relationship  to  the  applicant's  case,  and 
contends  that  the  NDRB  is  required  as  a 
matter  of  law  to  follow  the  prior  case, 
the  decisional  document  shall  note  that 
the  NDRB  is  not  bound  by  its 
discretionary  decisions  in  prior  cases. 
However,  the  principles  cited  by  the 
applicant,  and  the  description  of  the 
relationship  of  the  principles  to  the 
applicant's  case,  shall  be  considered 
and  addressed  under  the  equity 
standards. 

(v)  If  the  applicant's  issue  cannot  be 
identified  as  a  matter  of  propriety  or 
equity,  the  NDRB  shall  address  it  as  an 
issue  of  equity, 

(b)  Change  of  discharge:  issues  of 
propriety.  If  a  change  in  the  discharge  is 
warranted  under  the  propriety 


standards,  the  decisional  document 
shall  state  that  conclusion  and  list  the 
errors  of  expressly  retroactive  changes 
in  policy  or  violations  of  regulations  that 
provide  a  basis  for  the  conclusion.  The 
decisional  document  shall  cite  the  facts 
in  the  record  that  demonstrate  the 
relevance  of  the  error  or  change  in 
policy  to  the  applicant's  case.  If  the 
change  in  discharge  does  not  constitute 
the  full  change  requested  by  the 
applicant,  the  reasons  for  not  granting 
the  full  change  shall  be  set  forth. 

(c)  Denial  of  the  full  change 
requested:  issues  of  propriety.  (1)  If  the 
decision  rejects  the  applicant's  position 
on  an  issue  of  propriety,  of  if  it  is 
otherwise  decided  on  the  basis  of  an 
issue  of  propriety  that  the  full  change  in 
discharge  requested  by  the  applicant  is 
not  warranted,  the  decisional  document 
shall  note  that  conclusion. 

(2)  The  decisional  document  shall  list 
reasons  for  its  conclusion  on  each  issue 
of  propriety  under  the  following 
guidance: 

(i)  If  a  reason  is  based  in  whole  or  in 
part  upon  a  regulation,  statute, 
constitutional  provision,  judicial 
determination,  or  other  source  of  law, 
the  .NDRB  shall  cite  the  pertinent  source 
of  law  and  the  facts  in  the  record  that 
demonstrate  the  relevance  of  the  source 
of  law  to  the  particular  circumstances  in 
the  case. 

(ii)  If  a  reason  is  based  in  whole  or  in 
part  on  a  determination  as  to  the 
occurrence  or  nonoccurrence  of  an  event 
or  circumstances,  including  a  factor 
required  by  applicable  service 
regulations  to  be  considered  for 
determination  of  the  character  of  and 
reason  for  the  applicant's  discharge,  the 
NDRB  shall  make  a  finding  of  fact  for 
each  such  event  or  circumstance. 

(A)  For  each  such  finding,  the 
decisional  document  shall  list  the 
specific  source  of  the  information  relied 
upon.  This  may  include  the  presumption 
of  regularity  in  appropriate  cases.  If  the 
information  is  listed  in  the  service 
record  section  of  the  decisional 
document,  a  citation  is  not  required. 

(B)  If  a  finding  of  fact  is  made  after 
consideration  of  contradictory  evidence 
in  the  record  (including  information 
cited  by  the  applicant  or  otherwise 
identified  by  members  of  the  Nf3RB).  the 
decisional  document  shall  set  forth  the 
conflicting  evidence  and  explain  why 
the  information  relied  upon  was  more 
persuasive  than  the  information  that 
was  rejected.  If  the  presumption  of 
regularity  is  cited  as  the  basis  for 
rejecting  such  information,  the 
decisional  document  shall  explain  why 
the  contradictory  evidence  was 
insufficient  to  overcome  the 
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presumption.  In  an  appropriate  case,  the 
explanation  as  to  why  the  contradictory 
evidence  was  insufficient  to  overcome 
the  presumption  of  regularity  may 
consist  of  a  statement  that  the  applicant 
failed  to  provide  sufficient  corroborating 
evidence,  or  that  the  N'DRB  did  not  find 
the  applicants  testimony  lo  be 
sufficiently  credible  to  overcome  the 
presumption. 

(iii)  If  the  .N'DRB  disagrees  with  the 
position  of  the  applicant  on  an  issue  of 
propriety,  the  following  guidance  applies 
in  addition  to  the  guidance  in 
§  724.806cl2)  (a)  and  (b): 

(A)  The  .N'DRB  may  reject  the 
eipplicant's  position  by  explaining  why  it 
disagrees  with  the  principles  set  forth  in 
the  applicant's  issue  (including 
principles  derived  from  cases  cited  by 
the  applicant  in  accordance  with 
§  724.802b(4). 

IB]  The  .NDRB  may  reject  the 
applicants  position  by  explaining  why 
the  principles  set  forth  in  the  applicant's 
issue  (including  principles  derived  from 
cases  cited  by  the  applicant  in 
accordance  with  §  724.802b(4)]  are  not 
relevant  to  the  applicant's  case. 

(C)  The  .NDRB  may  reject  an 
applicant's  position  by  stating  that  the 
applicants  issue  of  propriety  is  not  a 
matter  upon  which  the  .N'DRB  grants  a 
change  in  disc:harge.  and  by  providing 
an  explanation  for  this  position.  When 
the  applicant  indicates  that  the  issue  is 
to  be  considered  in  conjunction  with  one 
or  more  other  specified  issues,  the 
explanation  will  address  all  such 
specified  issues. 

(D)  The  NDKB  may  reject  the 
applicant  s  positKin  on  the  grounds  that 
other  specified  facors  in  the  case 
preclude  granting  relief,  regardless  of 
whether  the  NDKB  agreed  with  the 
applicant  s  position 

(E)  If  the  applicant  fake  the  position 
that  the  discharge  must  be  changed 
because  of  an  alleged  error  in  a  record 
associated  with  the  discharge,  and  the 
record  has  not  been  corrected  by  the 
organization  with  primary  responsibility 
for  corrective  action,  the  .NDRB  may 
respond  that  it  will  presume  the  validity 
of  the  record  m  the  absence  of  such 
corrective  action.  If  L^e  organization 
empowered  to  correct  the  record  is 
within  the  Department  of  Defense,  the 
.NDRB  shoulo  provide  the  applicant  with 
a  brief  description  of  the  procedures  for 
requestiru;  correction  of  the  record.  If 
the  NDRB  on  its  own  motion  cites  this 
issue  as  a  decisional  issue  on  the  basis 
of  equity,  it  shall  address  the  issue. 

(Fj  When  an  applicant's  issue 
contains  a  general  allegation  that  a 
certain  cot^rse  erf  action  violated  his  or 
her  ConstitatiOnal  rights,  the  NDRB  may 
respond  in  appropriate  cases  by  noting 


that  the  action  was  consistent  with 
statutory  or  regulatory  authority,  and  by 
citing  the  presumption  of 
constitutionality  that  attaches  to 
statutes  and  regulations.  If,  on  the  other 
hand,  the  applicant  makes  a  specific 
challenge  to  the  constitutionality  of  the 
action  by  challenging  the  application  of 
a  statute  or  regulation  in  a  particular  set 
of  circumstances,  it  is  not  sufficient  to 
respond  solely  by  citing  the  presumption 
of  constitutionality  of  the  statute  or 
regulation  when  the  applicant  is  not 
challenging  the  constitutionality  of  the 
statute  or  regulation.  Instead,  the 
response  must  address  the  specific 
circumstances  of  the  case. 

(d)  Denial  of  the  fall  change  in 
discharge  requested  when  propriety  is 
not  at  issue.  If  the  applicant  has  not 
submitted  an  issue  of  propriety  and  the 
NDRB  has  not  otherwise  relied  upon  an 
issue  of  propriety  to  change  the 
discharge,  the  decisional  document  shall 
contain  a  statement  to  that  effect.  The 
.NDRB  is  not  required  to  provide  any 
further  discussion  as  to  the  propriety  of 
the  discharge. 

(e)  Change  of  discharge:  issues  of 
equity.  If  the  NDRB  concludes  that  a 
change  in  the  discharge  is  warranted 
under  the  equity  standards,  the 
decisional  document  shall  list  each  issue 
of  equity  upon  which  this  conclusion  is 
based.  The  NDRB  shall  cite  the  facts  in 
the  record  that  demonstrate  the 
relevance  of  the  issue  to  the  applicant's 
case.  If  the  cnange  in  discharge  does  not 
constitute  the  full  change  requested  by 
the  applicant,  the  reasons  for  not  giving 
the  full  change  requested  shall  be 
discussed. 

( f)  Denial  of  the  full  change  in 
discharge  requested.'  issues  of  equity.  (1) 
If  the  NDRB  rejects  the  applicant's 
position  on  an  issue  of  equity,  or  if  the 
decision  otherwise  provides  less  than 
the  full  change  in  discharge  requested 
by  the  applicant,  the  decisional 
document  shall  note  that  conclusion. 

(2)  The  NDRO  shall  list  reasons  for  its 
conclusion  on  each  issue  of  equity  under 
the  following  guidance: 

(i)  If  a  reason  is  based  in  whole  or  in 
part  upon  a  regulation,  statute, 
constitutional  provision,  judicial 
determination,  or  otiier  source  of  law, 
the  NDRB  sh..ll  cite  l^e  pertinent  source 
of  law  and  the  facts  in  the  record  that 
demonstrate  the  relevance  of  the  source 
of  law  lo  the  exercisf  of  discretion  on 
the  issue  of  equity  injthe  applicant's 
case. 

(ii)  If  a  reason  is  bftsed  in  whole  or  in 


part  on  a  determinat 


occurrence  or  nonoci  urrence  of  an  event 
or  circumstance,  inci  jding  a  factor 
required  by  applicab  e  service 
regulations  to  be  cor  sidered  for 


on  as  to  the 


determination  of  the  character  of  and 
reason  for  the  applicant's  discharge,  the 
NDRB  shall  make  a  finding  of  fact  for 
each  such  event  or  circumstance. 

(A)  For  each  such  finding,  the 
decisional  document  shall  list  the 
specific  source  of  the  information  relied 
upon.  This  may  include  the  presumption 
of  regularity  in  appropriate  cases.  If  the 
information  is  listed  in  the  service 
record  section  of  the  decisional 
document,  a  citation  is  not  required. 

(B)  If  a  finding  of  fact  is  made  after 
consideration  of  contradictory  evidence 
in  the  record  (including  information 
cited  by  the  applicant  or  otherwise 
indentified  by  members  of  the  .NDRB), 
the  decisional  document  shall  set  forth 
the  conflicting  evidence  and  explain 
why  the  information  relied  upon  was 
more  persuasive  than  the  information 
that  was  rejected.  If  the  presumption  of 
regularity  is  cited  as  the  basis  for 
rejecting  such  information,  the 
decisional  document  shall  explain  why 
the  contradictory  evidence  was 
insufficient  to  overcome  the 
presumption.  In  an  appropriate  case,  the 
explanation  as  to  why  the  contradictory 
evidence  was  insufficient  to  overcome 
the  presumption  of  regularity  may 
consist  of  a  statement  that  the  applicant 
failed  to  provide  sufficient  corroborating 
evidence,  or  that  the  NDRB  did  not  find 
the  applicant's  testimony  to  be 
sufficiently  credible  to  overcome  the 
presumption. 

(iii)  If  the  NDRB  disagrees  with  the 
postion  of  the  applicant  on  an  issue  of 
equity,  the  following  guidance  applies  in 
addition  to  the  guidance  in  paragraphs 
above: 

(A)  The  NDRB  may  reject  the 
applicant's  position  by  explaining  why  it 
disagrees  with  the  principles  set  forth  in 
the  applicant's  issue  (including 
principles  derived  from  cases  cited  by 
the  applicant). 

(B)  The  NDRB  may  reject  the 
applicant's  position  by  explaining  why 
the  principles  set  forth  in  the  applicant's 
issue  (including  principles  derived  from 
cases  cited  by  the  applicant)  are  not 
relevant  to  the  applicant's  case. 

(C)  The  NDRB  may  reject  an 
applicant's  position  by  explaining  why 
the  applicant's  issue  is  not  a  matter 
upon  which  the  NDRB  grants  a  change 
in  discharge  as  a  matter  of  equity.  When 
the  applicant  indicates  that  the  issue  is 
to  be  considered  in  conjunction  with 
other  specified  issues,  the  explanation 
will  address  all  such  specified  issues. 

(D)  The  NDRB  may  reject  the 
applicant's  position  on  the  grounds  that 
other  specified  factors  in  the  case 
preclude  granting  relief,  regardless  of 
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whether  the  NDRB  agrees  with  the 
applicant's  position. 

(E)  If  the  applicant  takes  the  position 
that  the  discharge  should  be  changed  as 
a  matter  of  equity  because  of  an  alleged 
error  in  a  record  associated  with  the 
discharge,  and  the  record  has  not  been 
corrected  by  the  organization  with 
primary  responsibility  for  corrective 
action,  the  NDRB  may  respond  that  it 
will  presume  the  validity  of  the  record  in 
the  absence  of  such  corrective  action. 
However,  the  .NDRB  will  consider 
whether  it  should  exercise  its  equitable 
powers  to  change  the  discharge  on  the 
basis  of  the  alleged  error.  If  it  declines 
to  do  so,  it  shall  explain  why  the 
applicant's  position  did  not  provide  a 
sufficient  basis  for  the  change  in  the 
discharge  requested  by  the  applicant. 

(iv)  When  NDRB  concludes  that 
aggravating  factors  outweigh  mitigating 
factors,  the  NDRB  must  set  forth  reasons 
such  as  the  seriousness  of  the  offense, 
specific  circumstances  surrounding  the 
offense,  number  of  offenses,  lack  of 
mitigating  circumstances,  or  similar 
factors.  The  NDRB  is  not  required 
however,  to  explain  why  it  relied  on  any 
such  factors  unless  the  applicability  or 
weight  of  such  a  factor  is  expressly 
raised  as  an  issue  by  the  applicant. 

(v]  If  the  applicant  has  not  submitted 
any  issues  and  the  NDRB  has  not 
otherwise  relied  upon  an  issue  of  equity 
for  a  change  in  discharge,  the  decisional 
document  shall  contain  a  statement  to 
that  effect,  and  shall  note  that  the  major 
factors  upon  which  the  discharge  was 
based  are  set  forth  in  the  service  record 
portion  of  the  decisional  document. 

§  724.807    Record  of  NDRB  Proceedings. 

(a)  When  the  proceedings  in  any 
review  have  been  concluded,  a  record 
thereof  will  be  prepared.  Records  may 
include  written  records,  electromagnetic 
records,  audio  and/or  videotape 
recordings,  or  a  combination. 

(b)  At  a  minimum,  the  record  will 
include  the  following: 

(1)  The  application  for  review; 

(2)  A  record  of  the  testimony  in  either 
verbatim,  summarized,  or  recorded  form 
at  the  option  of  the  NDRB; 

(3)  Documentary  evidence  or  copies, 
other  than  the  military  service  record 
considered  by  the  NDRB; 

(4)  Briefs  and  arguments  submitted  by 
or  on  behalf  of  the  applicant: 

(5)  Advisory  opinions  considered  by 
the  NDRB,  if  any: 

(6)  The  findings,  conclusions,  and 
reasons  developed  by  the  .NDRB; 

(7)  Notification  of  the  .N'DRB's 
decision  to  the  cognizant  custodian  of 
the  applicant's  records,  or  reference  to 
the  notification  document; 

(8)  A  copy  of  the  decisional  document. 


§  724.808    Issuance  of  Decisions  Following 
Discharge  Review. 

The  applicant  and  counsel  or 
representative,  if  any,  shall  be  provided 
with  a  copy  of  the  decisional  document 
and  of  any  further  action  in  review. 
Final  notification  of  decisions  shall  be 
issued  to  the  applicant  with  a  copy  to 
the  counsel  or  representative,  if  any,  and 
to  the  service  manager  concerned. 

(a)  Notification  to  applicants,  with 
copies  to  counsel  or  representatives, 
shall  normally  be  made  through  the  U.S. 
Postal  Service.  Such  notification  shall 
consist  of  a  notification  of  decision, 
together  with  a  copy  of  the  decisional 
document. 

(b)  Notification  to  the  service  manager 
shall  be  for  the  purpose  of  appropriate 
action  and  inclusion  of  review  matter  in 
personnel  records.  Such  notification 
shall  bear  appropriate  certification  of 
completeness  and  accuracy. 

[(.)  Actions  on  review  by  superior 
authority,  when  occurring,  shall  be 
provided  to  the  applicant  and  counsel  or 
representative  in  the  same  manner  as  to 
the  notification  of  the  review  decision. 

§  724.809    Tinal  Disposition  of  the  Record 
of  Proceedings. 

The  original  decisional  document  and 
all  appendices  thereto,  shall  in  all  cases 
be  incorporated  in  the  military  service 
record  of  the  applicant  and  the  service 
record  shall  be  returned  to  the  custody 
of  the  appropriate  record  holding 
facility.  If  a  portion  of  the  original 
record  of  proceedings  cannot  be  stored 
with  the  service  record,  the  service 
record  shall  contain  a  notation  as  to  the 
place  where  the  record  is  stored.  Other 
copies  including  any  electromagnetic 
records,  audio  and/or  videotape 
recordings  or  any  combination  thereof 
shall  be  filed  in  the  .NDRB  case  folder 
and  disposed  of  in  accordance  with 
appropriate  n.ival  regulations. 

§  724.810    Availability  of  Naval  Dtkcharge 
Review  Board  Documents  for  Public 
Inspection  and  Copying. 

(a)  A  copy  of  the  decisional  document 
prepared  in  accordance  with  Subpart  H 
of  this  enclosure  shall  be  made 
available  for  public  inspection  and 
copying  promptly  after  a  notice  of  final 
decision  is  sent  to  the  applicant. 

fb)  To  prevent  a  clearly  unwarranted 
invasion  of  personal  privacy,  identifying 
details  of  the  applicant  and  other 
persons  will  be  deleted  from  documents 
made  available  for  public  inspection 
and  copying. 

(1)  Names,  addresses,  social  security 
numbers,  and  military  service  numbers 
must  be  deleted.  Written  justification 
shall  be  made  for  all  other  deletions  and 
shall  be  available  for  public  inspection. 


(2)  The  NDRB  shall  ensure  that  there 
is  a  means  for  relating  a  decisional 
document  number  to  the  name  of  the 
applicant  to  permit  retrieval  of  the 
applicant's  records  when  required  in 
processing  a  complaint. 

(c)  Any  other  privileged  or  classified 
material  contained  in  or  appended  to 
any  documents  required  by  this  Manual 
to  be  furnished  the  applicant  and 
counsel  or  representative  or  made 
available  for  public  inspection  and 
copying  may  be  deleted  only  if  a  written 
statement  on  the  basis  for  the  deletions 
is  provided  the  applicant  and  counsel  or 
representative  and  made  available  for 
public  inspection.  It  is  not  intended  that 
the  statement  be  so  detailed  as  to  reveal 
the  nature  of  the  withheld  material. 

(d)  NDRB  documents  made  available 
for  public  inspection  and  copying  shall 
be  located  in  the  -Armed  Forces 
Discharge  Review/Correction  Board 
Reading  Room.  The  documents  shall  be 
indexed  in  a  usable  and  concise  form  so 
as  to  enable  the  public,  and  those  who 
represent  applicants  before  the  .NDRB, 
to  isolate  from  all  these  decisions  that 
are  indexed,  those  cases  that  may  be 
similar  to  an  applicant's  case  and  that 
indicate  the  circumstances  under  or 
reasons  for  [or  both)  which  the  NDRB  or 
the  Secretary  concerned  granted  or 
denied  relief. 

(1)  The  reading  file  index  shall 
include,  in  addition  to  any  other  item 
determined  by  the  .NDRB,  the  case 
number,  the  date,  character  of.  reason 
and  authority  for  the  discharge.  It  shall 
also  include  the  decisions  of  the  NDRB 
and  reviewing  authority,  if  any,  and  the 
issues  addressed  in  the  statement  of 
findings,  conclusions,  and  reasons. 

(2)  The  index  shall  be  maintained  at 
selected  permanent  locations  throughout 
tlie  United  States.  This  ensures 
reasonable  a\ailability  to  applicants  at 
least  30  days  before  a  traveling  panel 
review.  A  list  of  these  locations  shall  be 
published  in  the  Federal  Register  by  the 
Department  of  the  Army.  The  index 
shall  also  be  made  available  at  sites 
selected  for  traveling  panels  or  hearing 
examinations  for  such  periods  as  the 
.NDRB  is  present  and  in  operation.  An 
applicant  who  has  requested  a  traveling 
panel  review  shall  be  advised,  in  the 
notice  of  such  review,  of  the  permanent 
index  locations. 

(3)  The  Armed  Forces  Discharge 
Review/Corrections  Board  Reading 
Room  shall  publish  indexes  quarterly  for 
all  DRBs.  The  NDRB  shall  be 
responsible  for  timely  submission  to  the 
Reading  Room  of  individual  case 
information  required  for  update  of  the 
indexes.  In  addition,  the  .NDRB  shall  be 
responsible  for  submission  of  new  index 
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categories  based  upon  published 
changes  in  poHcy,  procedures,  or 
standards.  These  indexes  shall  be 
available  for  public  inspection  or 
purchase  (or  both)  at  the  Reading  Room. 
When  the  NDRB  has  accepted  an 
application,  information  concerning  the 
availability  of  the  index  shall  be 
provided  in  the  NDRB's  response  to  the 
application. 

§  724.81 1     PHvacy  Act  Information. 

Information  protected  under  the 
Privacy  Act  is  involved  in  the  discharge 
review  functions.  The  provisions  of 
SECNAVINST  5211.5C  shall  be 
observed  throughout  the  processing  of  a 
request  for  review  of  discharge  or 
dismissal. 

§  724.8 1 2    Responsibilities  of  tfte  Reading 
Room. 

(a)  Copies  of  decisional  documents 
will  be  provided  to  individuals  or 
organizations  outside  the  .\'CR  in 
response  to  written  requests  for  such 
documents.  Although  the  Reading  Room 
shall  try  to  make  timely  responses  to 
such  requests,  certain  factors  such  as 
the  length  of  a  request,  the  volume  of 
other  pendmg  requests,  and  the  impact 
of  other  responsibilities  of  the  staff 
assigned  to  such  duties  may  cause  some 
delays.  A  fee  may  be  charged  for  such 
documents  under  appropriate  DOD  and 
Department  of  the  Army  directives  and 
regulations.  The  manual  that 
accompanies  the  mdex  of  decisions 
shall  notify  the  public  that  if  an 
applicant  indicates  that  a  review  is 
scheduled  for  a  specific  date,  an  effort 
will  be  made  to  provide  requested 
decisional  documents  before  that  date. 
The  individual  or  organization  will  be 
advised  if  that  cannot  be  accomplished. 

(h)  Correspondence  relating  to 
matters  under  the  cognizance  of  the 
Reading  Room  (including  requests  for 
purchase  of  indexes)  shall  be  addressed 
to: 

D.-\  Military  Review  Board  Agency. 
Attention:  SFBA  (Reading  Room).  Room 
1E520.  The  Pentagon.  Wdshinglon.  D.C. 
20310. 

§724.813    The  Recommendation  of  tf>e 
NDRB  President. 

(h)  General.  The  president  of  the 
NDRB  may  forward  cases  for 
consideration  by  the  Secretarial  Review 
Authority  (SRA).  There  is  no 
requirement  that  the  president  submit  a 
recommendation  when  a  case  is 
forwarded  to  the  SRA.  If  the  president 
makes  a  recommendation  with  respect 
to  the  character  of  or  reason  for 
discharge,  however,  the 
recommendation  shall  be  prepared 
under  the  guidance  in  §  724.813b. 


(b)  Format  for  recommendation.  If  a 
recominendation  is  provided,  it  shall 
contain  the  president's  view  whether 
there  should  be  a  change  in  the 
character  of  or  reason  for  discharge  (or 
both).  If  the  president  recommends  such 
a  change,  the  particular  change  to  be 
made  shall  be  specified.  The 
recommendation  shall  set  forth  the 
(    president's  position  on  decisional  issues 
and  issues  submitted  by  the  applicant 
under  the  following  guidance: 

(1)  Adoption  of  the  NDRB's  decisional 
document.  The  recommendation  may 
state  that  the  president  has  adopted  the 
decisional  document  prepared  by  the 
majority.  The  president  shall  ensure  that 
the  decisional  document  meets  the 
requirements  of  this  enclosure. 

(2)  Adoption  of  the  specific  statements 
from  the  majority.  If  the  President 
adopts  the  views  of  the  majority  only  in 
part,  the  recommendation  shall  cite  the 
specific  matter  adopted  from  the 
majority.  If  the  president  modifies  a 
statement  submitted  by  the  majority,  the 
recommendation  shall  set  forth  the 
modification. 

(3)  Response  to  issues  not  included  in 
matter  adopted  from  the  majority.  The 
recommendation  shall  set  forth  the 
following  if  not  adopted  in  whole  or  in 
part  from  the  majority: 

(i)  The  issues  on  which  the  president's 
recommendation  is  based.  Each  such 
decisional  issue  shall  be  addressed  by 
the  president. 

(ii)  The  president's  response  to  items 
submitted  as  issues  by  the  applicant. 

(iii)  Reasons  for  rejecting  the 
conclusion  of  the  majority  with  respect 
to  the  decisional  document  which,  if 
resolved  in  the  applicant's  favor,  would 
have  resulted  in  greater  relief  for  the 
applicant  than  that  afforded  by  the 
president's  recommendation.  Such 
issues  shall  be  addressed  under  the 
principles  in  §  724.806. 

§  724.8 1 4    Secretarial  Review  Authority 
(SRA). 

(a)  Review  by  the  SRA.  The 
Secretarial  Review  Authority  (SRA)  is 
the  Secretary  concerned  or  the  official 
to  whom  Secretary's  discharge  review 
authority  has  been  delegated. 

(1)  The  SRA  may  review  the  following 
types  of  cases  before  issuance  of  the 
final  notification  of  a  decision: 

(i)  Any  specific  case  in  which  the  SRA 
has  an  interest. 

(ii)  Any  specific  case  that  the 
president  of  the  NDRB  believes  is  of 
significant  interest  to  the  SRA. 

(2)  Cases  reviewed  by  the  SRA  shall 
be  considered  under  the  standards  set 
forth  in  this  part. 

(b)  Processing  the  decisional 
document.  (1)  The  decisional  document 


shall  be  transmitted  by  the  NDRB 
president  under  §  724.813. 

(2)  The  following  guidance  applies  to 
cases  that  have  been  forwarded  to  the 
SRA  except  for  cases  reviewed  on  the 
NDRB's  own  motion,  without  the 
participation  of  the  applicant  or  the 
applicant's  counsel: 

(i)  The  applicant  and  counsel  or 
representative,  if  any,  shall  be  provided 
with  a  copy  of  the  proposed  decisional 
document,  including  the  NDRB 
president's  recommendation  to  the  SRA, 
if  any.  Classified  information  shall  be 
summarized, 

(ii)  The  applicant  shall  be  provided 
with  a  reasonable  period  of  time,  but  not 
less  than  25  days,  to  submit  a  rebuttal  to 
the  SRA.  Any  issue  in  rebuttal  consists 
of  a  clear  and  specific  statement  by  the 
applicant  in  support  of  or  in  opposition 
to  the  statements  of  the  NDRB  or  NDRB 
president  on  decisional  issues  and  other 
clear  and  specific  issues  that  were 
submitted  by  the  applicant.  The  rebuttal 
shall  be  based  solely  on  matters  in  the 
record  before  the  NDRB  closed  the  case 
for  deliberation  or  in  the  president's 
recommendation. 

(c)  Review-  of  the  decisional 
document.  If  corrections  in  the 
decisional  document  are  required,  the 
decisional  document  shall  be  returned  to 
the  NDRB  for  corrective  action.  The 
corrected  decisional  document  shall  be 
sent  to  the  applicant  (and  counsel,  if 
any),  but  a  further  opportunity  for 
rebuttal  is  not  required  unless  the 
correction  produces  a  different  result  or 
includes  a  substantial  change  in  the 
decision  by  the  NDRB  (or  NDRB 
president)  of  the  issues  raised  by  the 
majority  or  the  applicant. 

(d)  The  addendum  of  the  SRA.  The 
decision  of  the  SRA  shall  be  in  writing 
and  shall  be  appended  as  an  addendum 
to  the  decisional  document  under  the 
guidance  in  this  subsection. 

(1)  The  SRA  's  decision.  The 
addendum  shall  set  forth  the  SRA's 
decision  whether  there  will  be  a  change 
in  the  character  of  or  reason  for 
discharge  (or  both);  if  the  SRA 
concludes  that  a  change  is  warranted, 
the  particular  change  to  be  made  shall 
be  specified.  If  the  SRA  adopts  the 
decision  recommended  by  the  NDRB  or 
the  NDRB  president,  the  decisional 
document  shall  contain  a  reference  to 
the  matter  adopted. 

(2)  Discussion  of  issues.  In  support  of 
the  SRA's  decision,  the  addendum  shall 
set  forth  the  SRA's  position  on 
decisional  issues,  items  submitted  as 
issues  by  an  applicant  and  issues  raised 
by  the  NDRB  and  the  NDRB  president  in 
accordance  with  the  following  guidance: 
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(i)  Adoption  of  the  NDRB  president's 
recommendation.  The  addendum  may 
state  that  the  SRA  has  adopted  the 
NDRB  president's  recommendation. 

(ii)  Adoption  of  the  .\'DRB's  proposed 
decisional  document.  The  addendum 
may  state  that  the  SRA  has  adopted  the 
proposed  decisional  document  prepared 
by  the  NDRB. 

(iii)  Adoption  of  specific  statements 
from  the  majority  or  the  NDRB 
president.  If  the  SRA  adopts  the  views 
of  the  NDRB  or  the  NDRB  president  only 
in  part,  the  addendum  shall  cite  the 
specific  statements  adopted.  If  the  SRA 
modifies  a  statement  submitted  by  the 
NDRB  or  the  NDRB  president,  the" 
addendum  shall  set  forth  the 
modification. 

(iv)  Response  to  issues  not  included  in 
matter  adopted  from  the  NDRB  or  the 
NDRB  president.  The  addendum  shall 
set  forth  the  following  if  not  adopted  in 
whole  or  in  part  from  the  NDRB  or  the 
NDRB  president: 

(A)  A  list  of  the  issues  on  which  the 
SRA's  decision  is  based.  Each  such 
decisional  document  issue  shall  be 
addressed  by  the  SRA.  This  includes 
reasons  for  rejecting  the  conclusion  of 
the  NDRB  or  the  NDRB  president  with 
respect  to  decisional  issues  which,  if 
resolved  in  the  applicant's  favor,  would 
have  resulted  in  a  change  to  the 
discharge  more  favorable  to  the 
applicant  than  that  afforded  by  the 
SRAs  decision.  Such  issues  shall  be 
addressed  under  the  principles  in 

§  724.806F. 

(B)  The  SRA's  response  to  items 
submitted  as  issues  by  the  applicant. 

(3)  Response  to  the  rebuttal,  (i)  If  the 
SRA  grants  the  full  change  in  discharge 
requested  by  the  applicant  (or  a  more 
favorable  change),  that  fact  shall  be 
noted,  the  decisional  issues  shall  be 
addressed  and  no  further  response  to 
the  rebuttal  is  required. 

(ii)  If  the  SRA  does  not  grant  the  full 
change  in  discharge  requested  by  the 
applicant  (or  a  more  favorable  change), 
the  addendum  shall  list  each  issue  in 
rebuttal  submitted  by  an  applicant  in 
accordance  with  this  section,  and  shall 
set  forth  the  response  of  the  SRA  under 
the  following  guidance: 

(A)  If  the  SRA  rejects  an  issue  in 
rebuttal,  the  SRA  may  respond  in 
accordance  with  the  principals  in 

§  724.806. 

(B)  If  the  matter  adopted  by  the  SRA 
provides  a  basis  for  the  SRA's  rejection 
of  the  rebuttal  material,  the  SRA  may 
note  that  fact  and  cite  the  specific 
matter  adopted  that  responds  to  the 
issue  in  rebuttal, 

(C)  If  the  matter  submitted  by  the 
applicant  does  not  meet  the 


requirements  for  rebuttal  material,  that 
fact  shall  be  noted. 

(4)  Index  entries.  Appropriate  index 
entries  shall  be  prepared  for  the  SRA's 
actions  for  matters  that  are  not  adopted 
from  the  NDRB's  proposed  decisional 
document. 

§724.815    Complaints. 

A  complaint  is  any  correspondence  in 
which  it  is  alleged  that  a  decisional 
document  issued  by  the  NDRB  or  the 
SRA  contains  a  specifically  indentified 
violation  of  32  CFR  Part  70  or  any 
references  thereto.  Complaints  will  be 
reviewed  pursuant  to  32  CFR  Part  70. 

Subpart  I-  -Standards  for  Discharge 
Review 

§  724.901    Ob)ectlve  of  Discharge  Review. 

The  objective  of  a  discharge  review  is 
ot  examine  the  propriety  and  equity  of 
the  applicant's  discharge  and  to  effect 
changes,  if  necessary.  The  standards  of 
the  review  and  the  underlying  factors 
which  aid  in  determining  whether  the 
standards  are  met  shall  be  consistent 
with  historical  criteria  for  determining 
honorable  service.  No  factors  shall  be 
established  that  require  automatic 
change  or  denial  of  a  change  in  a 
discharge.  Neither  the  NDRB  nor  the 
Secretary  of  the  .Navy  shall  be  bound  by 
any  methodology  of  weighting  of  the 
factors  in  reaching  a  determination.  In 
each  case,  the  NDRB  shall  give  full.  fair, 
and  impartial  consideration  to  all 
applicable  factors  before  reaching  a 
decision.  An  applicant  may  not  receive 
a  less  favorable  discharge  than  that 
issued  at  the  time  of  separation.  This 
does  not  preclude  correction  of  clerical 
errors. 

§  724.902    Propriety  of  the  Discharge. 

(a)  A  discharge  shall  be  deemed  to  be 
proper  unless,  in  the  course  of  discharge 
review,  it  is  determined  that: 

(1)  There  exists  an  error  of  fact,  law, 
procedure,  or  discretion  associated  with 
the  discharge  at  the  time  of  issuance; 
and  that  the  rights  of  the  applicant  were 
prejudiced  thereby  (such  error  shall 
constitute  prejudicial  error  if  there  is 
substantial  doubt  that  the  discharge 
would  have  remained  the  same  if  the 
error  had  not  been  made);  or 

(2)  A  change  in  policy  by  the  military 
service  of  which  the  applicant  was  a 
member,  made  expressly  retroactive  to 
the  type  of  discharge  under 
consideration,  requires  a  change  in  the 
discharge. 

(b)  When  a  record  associated  with  the 
discharge  at  the  time  of  issuance 
involves  a  matter  in  which  the  primary 
responsibility  for  corrective  action  rests 
with  another  organization  (for  example. 


another  Board,  agency,  or  court)  the 
NDRB  will  recognize  an  error  only  to  the 
extent  that  the  error  has  been  corrected 
by  the  organization  with  primary 
responsibihty  for  correcting  the  record. 

(c)  The  primary  function  of  the  NDRB 
is  to  exercise  its  discretion  on  issues  of 
equity  by  reviewing  the  individual 
merits  of  each  application  on  a  case-by- 
case  basis.  Prior  decisions  in  which  the 
NDRB  exercised  its  discretion  to  change 
a  discharge  based  on  issues  of  equity 
(including  the  factors  cited  in  such 
decisions  or  the  weight  given  to  factors 
in  such  decisions)  do  not  bind  the  NDRB 
in  its  review  of  subsequent  cases 
because  no  two  cases  present  the  same 
issues  of  equity. 

(d)  The  following  applies  to  applicants 
who  received  less  than  fully  honorable 
administrative  discharges  because  of 
their  civilian  misconduct  while  in  an 
inactive  duty  status  in  a  reserve 
component  and  who  were  discharged  or 
had  their  discharge  reviewed  on  or  after 
April  20. 1971:  the  .\DRB  shall  either 
recharacterize  the  discharge  to 
Honorable  without  any  additional 
proceedings  or  additional  proceedings 
shall  be  conducted  in  accordance  with 
the  Court's  Order  of  December  3.  1981. 
in  Wood  \.  Secretary  of  Defense  to 
determine  whether  proper  grounds  exist 
for  the  issuance  of  a  less  than  honorable 
discharge,  taking  into  account  that: 

(1)  An  other  than  honorable  (formerly 
undesirable)  discharge  for  an  inactive 
duty  reservist  can  on!\  be  based  upon 
civilian  misconduct  found  to  have 
affected  directly  the  performance  of 
military  duties; 

(2)  A  general  discharge  for  an  inactive 
duty  reservist  can  on]>  be  based  upon 
civilian  misconduct  found  to  have  had 
an  adverse  impact  on  the  overall 
effectiveness  of  the  military,  including 
military  morale  and  efficiency. 

§  724.903    Equity  of  the  Discharge. 

A  discharge  shall  be  deemed  to  be 
equitable  unless: 

(a)  In  the  course  of  a  discharge 
review,  it  is  determined  that  the  policies 
and  procedures  under  which  the 
applicant  was  discharged  differ  in 
material  respects  from  policies  and 
procedures  currently  applicable  on  a 
service-wide  basis  to  discharges  of  the 
type  under  consideration,  provided  that: 

(1)  Current  policies  or  procedures 
represent  a  substantial  enhancement  of 
the  rights  afforded  a  respondent  in  such 
proceedings;  and 

(2)  There  is  substantial  doubt  that  the 
applicant  would  ha\  e  received  the  same 
discharge,  if  relevant  current  policies 
and  procedures  had  been  available  to 
the  applicant  at  the  time  of  the 
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discharge  proceedings  under 
consideration. 

(b)  At  the  time  of  issuance,  the 
discharge  was  inconsistent  with 
standards  of  discipline  in  the  miMtary 
service  of  which  the  applicant  was  a 
member. 

(c)  In  the  course  of  a  discharge 
review,  it  is  determined  that  relief  is 
warranted  based  upon  consideration  of 
the  applicant's  service  record  and  other 
evidence  presented  to  the  NDRB  viewed 
in  conjunction  with  the  factors  listed  in 
this  paragraph  and  the  regulations  under 
which  the  applicant  was  discharged, 
even  though  the  discharge  was 
determined  to  have  been  otherwise 
equitable  and  proper  at  the  time  of 
issuance.  Areas  of  consideration 
include,  but  are  not  limited  to: 

(1)  Quality  of  service,  as  evidenced  by 
factors  such  as: 

(i)  Service  history,  including  date  of 
enlistment,  period  of  enlistment,  highest 
rank  achieved,  conduct  and  proficiency 
ratings  (numerical  and  narrative): 

(li)  Awards  and  decorations; 

(iii)  Letters  of  commendation  or 
reprimand: 

(iv)  Combat  service: 

(v|  Wounds  received  in  action: 

(vi)  Records  of  promotions  and 
demotions; 

(vii)  Level  of  responsibility  at  which 
the  applicant  served: 

(viii)  Other  acts  of  merit  that  may  not 
have  resulted  in  formal  recognition 
through  an  award  or  commendation; 

(ix)  Length  of  service  during  the 
service  period  which  is  the  subject  of 
the  discharge  review; 

(x)  Prior  military  service  and  type  of 
discharge  received  or  outstanding  post 
service  conduct  to  the  extent  that  such 
matters  provide  a  basis  for  a  more 
thorough  understanding  of  the 
performance  of  the  applicant  during  the 
period  of  service  which  is  the  subject  of 
the  discharge  review; 

(xi)  Convictions  by  court-martial; 

(xii)  Records  of  nonjudicial 
punishment; 

(xiii)  Convictions  by  civil  authorities 
while  a  member  of  the  service,  reflected 
in  the  discharge  proceedings  or  * 

otherwise  noted  in  the  service  records; 

(xiv)  Records  of  periods  of 
unauthorized  absence; 

(xv)  records  relating  to  a  discharge  in 
lieu  of  court-martial. 

(2)  Capability  to  serve,  as  evidenced 
by  factors  such  as: 

(i)  Total  capabilities.  This  includes  an 
evaluation  of  matters  such  as  age. 
educational  level,  and  aptitude  scores. 
Consideration  may  also  be  given  as  to 
whether  the  individual  met  normal 
military  standards  of  acceptability  for 
military  service  and  similar  indicators  of 


an  individual's  ability  to  serve 
satisfactorily,  as  well  as  ability  to  adjust 
to  military  service. 

(li)  Family  and  personal  problems. 
This  includes  matters  in  extenuation  or 
mitigation  of  the  reason  for  discharge 
that  may  have  affected  the  applicant's 
ability  to  serve  satisfactorily. 

(iii  I  Arbitrary  or  capricious  actions. 
This  includes  actions  by  individuals  in 
authority  which  constiute  a  clear  abuse 
of  such  authority  and  that,  although  not 
amounting  to  prejudicial  error,  may  have 
contributed  to  the  decision  to  discharge 
the  individual  or  unduly  influence  the 
characterization  of  service. 

(iv)  Discrimination.  This  includes 
unauthorized  acts  as  documented  by 
records  or  other  evidence. 

Appendix  A— Policy  Statement  by  the 
Secretary  of  Defense — Addressing 
Certain  Categories  of  Discharges 

Secretary  of  Defense  memorandum  of 
August  13,  1971,  to  the  Secretaries  of  the 
Military  Departments,  The  Chairman, 
Joint  Chiefs  of  Staff;  Subject:  Review  of 
Discharges  Under  Other  Than 
Honorable  Conditions  Issued  to  Drug 
Users: 

"Consislont  with  Department  of  Defense 
Directive  1300.11.  October  23.  1970.  and  my 
memorandum  of  July  7, 1971,  concerning 
rehabilitation  and  treatment  of  drug  users, 
administrative  discharges  under  other  than 
honorable  conditions  issued  solely  on  the 
basis  of  personal  use  of  drugs  or  possession 
of  drugs  for  the  purpose  of  such  use  will  be 
reviewed  for  recharacterization. 

"Accordingly,  each  Secretary  of  a  Military 
Department,  acting  through  his  Discharge 
Review  Board,  will  consider  applications  for 
such  review  from  former  service  members. 
Each  Secretary  is  authorized  to  issue  a 
discharge  under  honorable  conditions  upon 
establishment  of  facts  consistent  with  this 
policy.  Former  service  members  will  be 
notified  of  the  results  of  the  review.  The 
Veterans'  Adminislration  will  also  be  notified 
of  the  names  of  former  service  members 
whose  discharges  are  recharacterized. 

"The  statute  of  limitations  for  review  of 
discharges  within  the  scope  of  this  policy  will 
be  in  accordance  with  10  United  States  Code 
1553. 

"This  policy  shall  apply  to  those  service 
members  whose  cases  are  finalized  or  in 
process  on  or  before  July  7.  1971". 

Secretary  of  Defense  memorandum  of  April 
28,  1972.  to  Secretaries  of  the  Military 
Departments.  Chairmaa  joint  Chiefs  of  Staff: 
Subject:  Review  of  Punitive  Discharges 
Issued  to  Drug  Users: 

"Reference  is  made  to  Secretary  Packard's 
memorandum  of  July  7, 1971,  concerning 
rehabilitation  and  treatment  of  drug  users, 
and  my  memorandum  of  August  13.  1971, 
subject:  "Review  of  Discharges  Under  Other 
Than  Honorable  Conditions  Issued  to  Drug 
Users. ' 

"My  August  13. 1971  memorandum 
established  the  current  Departmental  policy 
that  administrative  discharges  under  other 


than  honorable  conditions  issued  solely  on 
the  basis  of  personal  use  of  drugs  or 
possession  of  drugs  for  the  purpose  of  such 
use  will  be  reviewed  for  recharacterization  to 
under  honorable  conditions. 

"It  is  my  desire  that  this  policy  be 
expanded  to  include  punitive  discharges  and 
dismissals  resulting  from  approved  sentences 
of  courts-martial  issed  solely  for  conviction 
of  personal  use  of  drugs  or  possession  of 
drugs  for  the  purpose  of  such  use. 

"Review  and  recharacterization  are  to  be 
effected,  upon  the  application  of  former 
service  members,  utilizing  the  procedures  and 
authority  set  forth  in  Title  10.  United  States 
Code,  sections  874(b).  1552  and  1553. 

"This  policy  is  applicable  only  to 
discharges  which  have  been  executed  on  or 
before  July  7. 1971,  or  issued  as  a  result  of  a 
case  in  process  on  or  before  July  7,  1971. 

"Former  service  members  requesting  a 
review  will  be  notified  of  the  results  of  the 
review.  The  Veterans'  Administration  will 
also  be  notified  of  the  names  of  former 
service  members  whose  discharges  are 
recharacterized." 

Appendix  B — Oath  or  Affirmation  To  Be 
Administered  to  Discharge  Review 
Board  Members 

Prior  to  undertaking  duties  as  a  Board 
member,  each  person  assigned  to  such 
duties  in  the  pi^cept  of  the  Board  shall 
execute  the  following  oath  or 
affirmation  which  shall  continue  in 
effect  throughout  service  with  the  Board. 

Oath/Affirmation 


I, 


-,  do  swear  or  affirm 


that  I  will  faithfully  and  impartially 
perform  all  the  duties  incumbent  upon 
me  as  a  member  of  the  Naval  Discharge 
Review  Board;  that  I  will  fully  and 
objectively  inquire  into  and  examine  all 
cases  coming  before  me;  that  I  will, 
without  regard  to  the  status  of  the 
individual  in  any  case,  render  my 
individual  judgment  according  to  the 
facts,  my  conscience  and  the  law  and 
regulations  applicable  to  review  of 
naval  discharges,  so  help  me  God. 

Appendix  C — Samples  of  Formats 
Employed  by  the  Naval  Discharge 
Review  Board 


Attach- 
ment 

Form 

Title 

1 

Lener. 

En  Bloci^  Notification  of  Decision 
10  Commanaer  Naval  Military 
Personnel  Command  (No 
Change! 

En  Block  Notification  of  Decision 
to  Commander  Naval  Milila-v 
Personnel   Command   (Change) 

En  Block  Notification  of  Decision 
to  Commandant.  Manne  Corps 
(No  Change) 

2 

/ 
do 

3 

do 

4 

do 

lo  Commandant.  Marine  Corps 
(Change) 
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Note. — The  Forms  appe.inng  in  Appendix 
C  are  not  carriod  in  the  Code  of  Federal 
Regulations. 

Appendix  D — Veterans'  BeneHts 

9:  Stat.  1106 

Pub.  L.  95-126,  Oct.  8.  1977 

95th  Congress 

An  Act 

To  deny  entitlement  to  veterans' 
benefits  to  certain  persons  who  would 
otherwise  become  so  entitled  solely  by 
virtue  of  the  administrative  upgrading 
under  temporarily  revised  standards  of 
other  than  honorable  discharges  from 
service  during  the  Vietnam  era:  to 
require  case-by-case  review  under 
uniform,  historically  consistent, 
generally  applicable  standards  and 
procedures  prior  to  the  award  of 
veterans'  benefits  to  persons 
administratively  discharged  under  other 
than  hoporable  conditions  from  active 
military,  naval,  or  air  service;  and  for 
other  purposes. 

Be  it  enacted  by  the  Senate  and  the 
House  of  Representatives  of  the  United 
States  of  America  in  Congress 
assembled,  That  (a)  section  3103  of  Title 
38,  United  States  Code,  is  amended  by — 

(1)  Inserting  "or  on  the  basis  of  an 
absence  without  authority  from  active 
duty  for  a  continuous  period  of  at  least 
one  hundred  and  eighty  da\s  if  such 
person  was  discharged  under  conditions 
other  than  honorable  unless  such  person 
demonstrates  to  the  satisfaction  of  the 
Administrator  that  there  are  compelling 
circumstances  to  warrant  such 
prolonged  unauthorized  absence."  after 
"deserter,"  in  subsection  (a),  and  by 
inserting  a  coma  and  "notwithstanding 
any  action  subsequent  to  the  date  of 
such  discharge  by  a  board  established 
pursuant  to  section  1553  of  title  10" 
before  the  period  at  the  end  of  such 
subsection;  and 

(2)  Adding  at  the  end  of  such  section 
the  following  new  subsection; 

"(e)(1)  .Notwithstanding  any  other 
provision  of  law,  (.A)  no  benefits  undef^ 
laws  administered  by  the  Veterans'    • 
Administration  shall  be  provided,  as  a  , 
result  of  a  change  in  or  new  issuance  of  •. 
a  discharge  under  section  1553  of  title 
10,  except  upon  a  case-by-case  review 
by  the  board  of  review  concerned, 
subject  to  review  by  the  Secretary 
concerned,  under  such  section,  of  all  the 
evidence  and  factors  in  each  case  under 
published  uniform  standard  (which  shall 
be  historically  consistent  with  criteria 
for  determining  honorable  service  and 
shall  not  include  any  criterion  for 
automatically  granting  or  denying  such 
change  or  issuance;)  and  procedures 
generally  applicable  to  all  persons 
administratively  discharged  or  released 


from  active  military,  naval,  or  air  service 
under  other  than  honorable  conditons: 
and  (B)  any  such  person  shall  be 
afforded  an  opportunity  to  apply  for 
such  review  under  such  section  1553  for 
a  period  of  time  terminating  not  less 
than  one  year  after  the  date  on  which 
such  uniform  standards  and  procedures 
are  promulgated  and  published. 

"(2)  Notwithstanding  any  other 
provision  of  law — 

"(A)  No  person  discharged  or  released 
from  active  military,  naval,  or  air  service 
under  other  than  honorable  conditions 
who  has  been  awarded  a  general  or 
honorable  discharge  under  revised 
standards  for  the  review  of  discharges, 
(!)  as  implemented  by  the  President's 
directive  of  January  19,  1977.  initiating 
further  action  with  respect  to  the 
President  s  Proclamation  4313  of 
September  16.  1974.  (ii)  as  implemented 
on  or  after  April  5. 1977,  under  the 
Department  of  Defense's  special 
discharge  review  program,  or  (iii)  as 
implemented  subsequent  to  April  5. 
1977,  and  not  made  applicable  to  all 
persons  administratively  discharged  or 
released  from  active  military,  naval,  or 
air  service  under  other  than  honorable 
conditions,  shall  be  entitled  to  benefits 
under  laws  administered  by  the 
Veterans'  Administration  except  upon  a 
determination,  based  on  a  case-by-case 
review,  under  standards  (meeting  the 
requirements  of  paragraph  (1)  of  this 
subsection)  applied  by  the  board  of 
review  concerned  under  section  1553  of 
title  10.  subject  to  review  by  the 
Secretary  concerned,  that  such  person 
would  be  awarded  an  upgraded 
discharged  under  such  standards: 

"(B)  Such  determination  shall  be  made 
by  such  board,  (i)  on  an  expedited  basis 
after  notification  by  the  Veterans' 
Administration  to  the  Secretary 
concerned  that  such  person  has 
received,  is  in  receipt  of,  or  has  applied 
for  such  benefits  or  after  a  written 
request  is  made  by  such  person  or  such 
determination,  (ii)  on  its  own  initiative 
within  one  year  after  the  date  of 
enactment  of  this  paragraph  in  any  case 
where  a  general  or  honorable  discharge 
has  been  awarded  on  or  prior  to  the 
date  of  enactment  of  this  paragraph 
under  revised  standards  referred  to  in 
clause  (A)  (i),  (ii).  or  (iii)  of  this 
paragraph,  or  (iii)  on  its  own  initiative  at 
the  time  a  general  or  honorable 
discharge  is  so  awarded  in  any  case 
where  a  general  or  honorable  discharge 
Is  awarded  after  such  enactment  date, 

"If  such  board  makes  a  preliminary 
determination  that  such  person  would 
not  have  been  awardt!d  an  upgraded 
discharge  under  standards  meeting  the 
requirements  of  paragraph  (1)  of  this 
subsection,  such  personal  shall  be 


entitled  to  an  appearance  before  the 
board,  as  provided  for  in  section  1553(c) 
of  title  10.  prior  to  a  final  determination 
on  such  question  and  shall  be  given 
written  notice  by  the  board  of  such 
preliminary  determination  and  of  his  or 
her  right  to  such  appearance.  The 
Administrator  shall,  as  soon  as 
administratively  feasible,  notify  the 
appropriate  board  of  review  of  the 
receipt  of  benefits  under  laws 
administered  by  the  Veterans' 
Administration,  or  the  application  for 
such  benefits,  by  any  person  awarded 
an  upgraded  discharge  under  revised 
standards  referred  to  in  clause  (A)  (i). 
(ii).  or  (iii)  of  this  paragraph  with  respect 
to  whom  a  favorable  determination  has 
not  been  made  under  this  paragraph.". 

(b)  (1)  The  Secretary  of  Defense  shall 
fully  inform  each  person  awarded  a 
general  or  honorable  discharge  under 
revised  standards  for  the  review  of 
discharges  referred  to  in  section 
3103(e)(2)(A)  (i),  (ii).  or  (iii)  of  title  38. 
United  States  Code,  as  added  by 
subsection  (a)(2)  of  this  section  of  his  or 
her  right  to  obtain  an  expedited 
determination  under  section 
3103(e)(2)(B)(i)  of  such  title  and  of  the 
implications  of  the  provisions  of  this  Act 
for  each  such  person. 

(2)  Notwithstanding  any  other 
provision  of  law.  the  Secretary  of 
Defense  shall  inform  each  person  who 
applies  to  a  board  of  review  under 
section  1553  of  title  10.  United  States 
Code,  and  who  appears  to  have  been 
discharged  under  circumstances  which 
might  constitute  a  bar  to  benefits  under 
section  3103(a).  of  title  38.  United  States 
Code.  (A)  that  such  person  might 
possibly  be  administratively  found  to  be 
entitled  to  benefits  under  laws 
administered  by  the  Veterans' 
Administration  only  through  the  action 
of  a  board  for  the  correction  of  military 
records  under  section  1552  of  such  title 
10  or  the  action  of  the  Administrator  of 
Veterans'  Affairs  under  section  3103  of 
such  title  38.  and  (B)  of  the  procedures 
for  making  application  to  such  section 
1552  board  for  such  purpose  and  to  the 
Administrator  of  Veterans'  Affairs  for 
such  purpose  (including  the  right  to 
proceed  concurrently  under  such 
sections  3103.  1552  and  1553). 

Section  2.  Notwithstanding  any  other 
provision  of  law.  the  Administrator  of 
Veterans'  Affairs  shall  provide  the  type 
of  health  care  and  related  benefits 
authorized  to  be  provided  under  chapter 
17  of  title  38.  United  States  Code,  for 
any  disability  incurred  or  aggravated 
during  active  military,  naval,  or  air 
service  in  line  of  duty  by  a  person  other 
than  a  person  barred  from  receiving 
benefits  by  section  3103(a)  of  such  title. 
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but  shall  not  provide  such  hciilth  Ciire 
iind  related  benefits  pursuant  to  this 
section  for  any  disability  incurred  or 
ajyjravated  during  a  period  of  service 
from  which  such  person  was  discharged 
by  reason  of  a  bad  conduct  disch.irge. 

Section  3.  Paragraph  (18)  of  section 
101  of  Title  38.  United  States  Code,  is 
amended  to  read  as  follows: 

"(18)  The  term  discharge  or  release' 
includes.  (A)  retirement  from  the  active 
military,  naval,  or  air  service,  and  (D) 
the  satisfactory  completion  of  the  period 
of  active  military,  naval,  or  air  servic^ 
for  which  a  person  was  obligated  at  Wc 
time  of  entry  into  suc:h  service  in  the 
case  of  a  person  who,  due  to  enlistment 
or  reenlistm(>nt.  was  not  awarded  a 
discharge  or  release  from  such  period  of 
service  at  the  time  of  such  completion 
thereof  and  who,  at  such  time,  would 
otherwise  have  been  eligible  for  the 
award  of  a  discharge  or  release  under 
conditions  other  than  dishonorable." 

Section  4.  In  promulgating,  or  making 
any  revisions  of  or  amendments  to, 
regulations  governing  the  standards  and 
procedures  by  which  the  Veterans' 
Administration  determines  whether  a 
person  was  discharged  or  released  from 
active  military,  naval,  or  air  service 
under  conditions  oth(.'r  than 
dishonorable,  the  Administrator  of 
Veterans'  Affairs  shall,  in  kf'eping  with 
the  spirit  and  intent  of  this  Act,  not 
promulgate  any  such  regulations  or 
revise  or  amend  any  such  rcjgulations  for 
the  purpose  of,  or  having  the  effect  of. 

(1)  providing  any  unique  or  special 
advantage  to  veterans  awarded  general 
or  honorable  discharg(;s  under  revised 
standards  for  the  review  of  discharges 
described  in  section  3103(e)(2)(A)  (i),  (ii), 
or  (lii)  of  title  38,  United  States  Code,  as 
added  by  section  1(a)(2)  of  this  Act.  or 

(2)  otherwise  making  any  special 
distinction  betwf^en  such  veterans  and 
other  veterans. 

Section  5.  This  Acl  shall  become 
effective  on  the  date  of  its  enactment, 
except  that — 

(1)  Section  2  shall  become  effective  on 
October  1,  1977,  or  on  such  enactment 
date,  whichever  is  later:  and 

(2)  The  amendments  made  by  section 
1(a)  shall  apply  retroactively  to  deny 
benefits  under  laws  administered  by  the 
Veterans'  Administration,  except  that, 
notwithstanding  any  other  provision  of 
law. 

(A)  With  respect  to  any  person  who, 
on  such  enactment  date  is  receiving 
benefits  under  laws  administered  b\  the 
Veter.ins'  Administration,  (i)  such 
benefits  shall  not  be  terminated  undrr 
paragraph  (2)  of  section  3103(e)  of  title 
38,  United  States  Code,  as  added  by 
section  1(a)(2)  of  this  Act,  until,  (I)  the 
day  on  which  a  final  determination  not 


favorable  to  the  person  concerned  is 

made  on  an  expedited  basis  under 
paragraph  (2)  of  such  section  3103(e),  (II) 
the  day  following  the  expiration  of 
ninety  days  after  a  preliminary 
determination  not  favorable  to  such 
person  is  made  under  such  paragraph,  or 
(III)  the  day  following  the  expiration  of 
one  hundred  and  eighty  days  after  such 
enactment  date,  whichever  day  is  the 
earliest,  and  (ii)  the  United  States  shall 
not  make  any  claim  to  recover  the  value 
of  any  benefits  provided  to  such  person 
prior  to  such  earliest  day: 

(B)  With  respect  to  any  person 
awarded  a  general  or  honorable 
discharge  under  revised  standards  for 
the  review  of  discharges  referred  to  in 
clause  (A)  (i),  (ii),  or  (iii)  of  such 
paragraph  who  has  been  provided  any 
such  benefits  prior  to  such  enactment 
dale,  the  United  Slates  shall  not  make 
any  claim  to  recover  the  value  of  any 
benefits  so  provided;  and 

(C)  The  amendments  made  by  clause 
(1)  of  section  1(a)  shall  apply,  (i) 
retroactively  only  to  persons  awarded 
general  or  honorable  discharges  under 
such  revised  standards  and  to  persons 
who,  prior  to  the  date  of  enactment  of 
this  Act,  had  not  attained  general 
eligibility  to  such  benefits  by  virtue  of  (I) 
a  change  in  or  new  issuance  of  a 
discharge  under  section  1553  of  title  10, 
United  States  Code,  or  (11)  any  other 
provision  of  law,  and  (ii)  prospectively 
(on  and  after  such  enactment  date)  to  all 
other  persons, 

D.ilcd:  M.irche.  1985. 

William  S.  Roos,  |r,. 

LT.  lACC.  USSR.  FfdrrclRpgister Liaison 
Officer. 
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33  CFR  Part  401 

Assessment,  Mitigation  or  Remission 
of  Penalties 

AGENCY:  Saint  Lawrence  Seaway 

Development  Corporation. 

ACTION:  Final  rule. 

SUMMARV:  The  Saint  Lawrence  Seaway 
Development  Corporation  revises  its 
rules  on  assessment,  mitigation  or 
remission  of  penalties  to  reflect  changes 
necessitated  by  the  reorganization  of  the 
Corporation  and  to  make  certain 
grammatical  modifications. 

EFFECTIVE  DATE:  M.irch  19, 1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  A.  Bush.  Chief  Counsel.  Saint 
Lawrence  Seaway  Development 
Corporation.  P.O  Box  44090. 
Washington.  DC  20020  (202)  426-3325. 

SUPPLEMENTARV  INFORMATION:  As  a 
result  of  the  reorganization  of  the 
Corporation  on  April  12.  1984.  the 
position  of  Resident  .Manager  was 
eliminated  and  the  offices  which  the 
Resident  Manager  had  supervisory 
authority  and  responsibility  were 
relocated  under  other  Corporation 
officials,  the  majority  of  which  were 
placed  under  the  supervision  of  the 
Chief  Engineer.  Because  the  Resident 
Manager  had  been  authorized  by  the 
Administrator  of  the  Corporation  to 
administer  the  procedures  set  forth  in 
Subpart  C  of  Part  401,  33  CFR.  the 
elimination  of  the  Resident  Manager's 
position  necessitated  the  dfjsignation  of 
another  Corporation  official.  The 
Corporations  Chief  Engineer  has  been 
so  designated  and  accordingly  Subpart 
C  is  revised  by  changing  "Resident 
Manager"  to  "Chief  Engineer." 
Furthermore,  also  as  a  result  of  the 
Corporation's  reorganization  the  title 
"General  Counsel"  was  changed  to 
"Chief  Counsel"  and  Subpart  C  is 
revised  to  reflect  this  change.  Finally, 
the  Corporation  is  making  a  number  of 
grammatical  revisions  to  Subpart  C.  the 
most  important  of  which  is  to  eliminate 
gender-specific  references. 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291  or  a  significant 
rule  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures.  The  Corporation  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  a 
technical  change  that  will  have  no 
economic  impact.  Consequently,  no 
Regulatory  Impact  Analysis.  Regul.itory 
Evaluation,  or  Regulatory  Flexibility 
Analysis  has  been  prepared  in 
connection  with  this  rule. 

Because  this  rule  merely  changes  the 
Corporation's  procedures  and  practice, 
notice  and  an  opportunity  for  comment 
are  not  required.  The  Corporation  also 
finds  good  cause  to  make  this  rule 
effective  upon  publication  in  the  Federal 
Register:  The  amendments  merely 
change  a  delegation  of  authority  and 
make  minor  editorial  corrections. 

List  of  Subjects  in  33  CFR  401 

Hazardous  materials  transportation. 
Navigation  (water),  Penalties,  Radio, 
Reporting  and  record  keeping 
requirements.  Vessels,  Waterways. 
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PART  401— [AMENDED] 

For  the  rea.sons  stated  above.  Subpart 
C — Assessment.  Mitigation  or  Remission 
of  Penalties  of  33  CFR  401,  Seaway 
Regulations,  is  amended  as  follows: 

1.  Section  401.201  is  revised  by 
substituting  "the  Secretary"  for  "him" 
and  "Chief  Engineer"  for  "Resident 
Manager"  to  read  as  follows: 

§401.201     Delegation  of  authority. 

(a)  The  Secretary  of  Transportation, 
by  49  CFR  1.52  (a)  has  delegated  to  the 
Administrator  of  the  S.nnt  Lawrence 
Seaway  Development  Corporation  the 
authority  vested  in  the  Secretary  under 
sections  4,  5,  6,  7,  8,  12  and  13  of  Sec.  2 
of  the  Port  and  Tanker  Safety  Act  of 
1978,  Pub.  L.  9,')-474  (92  Stat.'l471),  as  it 
pertains  to  the  operation  of  the  Saint 
Lawrence  Seaway. 

(b)  The  Administrator  hereby 
authorizes  the  Corporation's  Chief 
Engineer  to  administer  this  statute  in 
accordance  with  the  procedures  set 
forth  in  this  subpart. 

2.  Section  401.203  is  revised  by 

substituting  "Chief  Engineer"  for 
"Resident  Manager"  and  "Chief 
Counsel"  for  "General  Counsel"  and  by 
other  grammatical  changes  so  that  it 
reads  as  follows: 

§  401.203  Reports  of  violations  of  Seaway 
Regulations  and  Instituting  and  conducting 
civil  penalty  proceedings. 

(aj  Violations  of  Seaway  Regulations, 
Subpart  A  of  this  part,  will  be  brought  to 
the  attention  of  the  alleged  violator  at 
the  time  of  detection  whenever  possible. 
When  appropriate,  there  will  be  a 
written  notification  of  the  fact  of  the 
violation.  This  notification  w  ill  set  forth 
the  time  and  nature  of  the  \iolation  and 
advise  the  alleged  violator  relative  to 
the  administrative  procedure  employed 
in  processing  civil  penalty  cases.  The 
alleged  violator  will  be  advised  that  he 
or  she  has  15  days  in  which  to  appear 
before  the  Chief  Engineer  or  submit  a 
written  statement  for  consideration.  The 
Chief  Engineer  shall,  upon  expiration  of 
the  15-day  period,  determine  whether 
there  has  been  a  violation  of  the  Seaway 
Regulations. 

(b)  If  the  Chief  Engineer  decides  that  a 
violation  of  Seaway  Regulations  has 
occurred,  a  determination  will  be  made 
as  to  whether  to  invoke  no  penalty  at  all 
and  close  the  case  or  whether  to  invoke 
a  part  or  full  statutory  penalty.  In  either 
event,  a  written  notice  of  the  decision 
shall  be  given  to  advise  the  violator.  If  a 
penalty  is  assessed,  such  notice  will 
advise  the  violator  of  the  right  to 
petition  for  relief  w  ithin  15  days  or  such 
longer  period  as  the  Clyef  Engineer,  in 
his  or  her  discretion,  may  allow.  The 


Chief  Engineer  may  mitigate  the  penalty 
or  remit  it  in  full,  except  as  the  latter 
action  is  limited  to  paragraph  (f)  of  this 
section.  The  violator  may  appear  in 
person  before  the  Chief  Engineer.  If  the 
violator  does  not  apply  for  relief  but 
instead  maintains  that  he  or  she  has  not 
committed  the  violation(s)  charged,  and 
the  Chief  Engineer,  upon  review, 
concludes  that  invocation  of  the  penalty 
was  proper,  no  remission  or  mitigation 
action  will  be  taken.  On  the  other  hand, 
should  the  violator  petition  the  Chief 
Engineer  for  relief  without  contesting  the 
determination  that  a  violation  did,  in 
fact,  occur,  relief  may  be  granted  as  the 
circumstances  may  warrant. 

(c)  When  the  penalty  is  mitigated, 
such  mitigation  will  be  made  conditional 
upon  payment  of  the  balance  within  15 
days  of  notice  or  within  such  other 
longer  period  of  time  as  the  Chief 
Engineer,  in  his  or  her  discretion,  may 
allow. 

(d)  The  violator  may  appeal  to  the 
Administrator  from  the  action  of  the 
Chief  Engineer.  Any  such  appeal  shall 
be  submitted  to  the  Administrator 
through  the  Chief  Engineer  within  15 
days  of  the  date  of  notification  by  the 
Chief  Engineer,  or  such  longer  period  of 
time  as  the  Chief  Engineer,  in  his  or  her 
discretion,  may  allow. 

(e)  Should  the  alleged  violator  require 
additional  time  to  present  matters 
favorable  to  the  case  at  any  stage  of 
these  penalty  proceedings,  a  request  for 
additional  time  shall  be  addressed  to  the 
Chief  Engineer  who  will  grant  a 
reasonable  extension  of  time  where 
sufficient  justification  is  shown. 

(f)  Under  the  following  circumstances, 
the  Corporation's  Chief  Counsel  shall 
forward  cases  involving  violations  of  the 
Seaway  Regulations  to  the  United  States 
Attorney  with  the  recommendation  that 
action  be  taken  to  collect  the  assessed 
statutory  penalty: 

(1)  When,  within  the  prescribed  time, 
the  violator  does  not  explain  the 
violation,  appeal  for  mitigation  or 
remission,  or  otherwise  respond  to 
written  notices  from  the  Chief  Engineer: 
or 

(2)  When,  having  responded  to  such 
inquiries,  the  violator  fails  or  refuses  to 
pay  the  assessed  or  mitigated  penalty, 
or  to  appeal  to  the  Administrator,  within 
the  time  prescribed;  or 

(3)  When  the  violator  denies  that  the 
violation(s)  was  committed  by  him  or 
her,  the  Chief  Engineer,  upon  review, 
disagrees  and  the  violator  thereafter 
fails  to  respond  to  the  demand,  appeal 
to  the  Administrator,  or  to  remit 
payment  of  the  assessed  penalty  within 
the  time  prescribed  (see  §  401.203(b)):  or 

(4)  When  the  violator  fails  to  pay 
'vithin  the  prescribed  time  the  penalty 


as  determined  by  the  Administrator 
after  consideration  of  the  violator's 
appeal  from  the  action  of  the  Chief 
Engineer. 

(g)  If  a  report  of  boar(J;ng  or  an 
investigation  report  submitted  by  a 
Corporation  employee  or  investigative 
body  discloses  evidence  of  violation  of  a 
Federal  criminal  st.itute.  the 
Corporation's  Chief  Counsel,  in 
accordance  with  §  401.204,  shall  refer 
the  findings  to  the  United  States 
Attorney  for  appropriate  action. 

3.  In  §  401.204,  paragraphs  (a),  (b)  and 
(c)  are  revised  by  substituting  "Chief 
Counsel"  for  "General  Counsel"  and  by 
making  other  grammatical  corrections  so 
that  it  reads  as  follows: 

§  401.204    Criminal  penalties. 

(a)  Prosecution  in  the  Federal  courts 
for  violations  of  Seaway  Regulations 
enforced  by  the  Corporation  that 
provide,  upon  conviction,  for 
punishment  by  fine  or  imprisonment  is  a 
matter  finally  determined  the  the 
Department  of  Justice.  This  final 
determination  consists  of  deciding 
w'hether  and  under  what  conditions  to 
prosecute  or  to  abandon  prosecution. 

(b)  The  Corporation's  Chief  Counsel  is 
hereby  authorized  to  determine  whether 
or  not  a  violation  of  the  Seaway 
Regulations  carrying  a  criminal  penalty 
is  one  that  would  justify  referral  of  the 
case  to  the  United  States  Attorney. 

(c)  The  Corporations  Chief  Counsel 
will  identify  the  regulations  that  were 
violated  and  make  specific 
recommendations  concerning  the 
proceedings  to  be  instituted  by  the 
United  States  Attorney  in  every  case. 

(d)  Referral  of  a  case  to  the  United 
States  Attorney  for  prosecution 
terminates  the  Corporation's  authority 
with  respect  to  the  criminal  aspects  of  a 
violation. 

4.  Section  401.205  is  revised  by 
substituting  "Chief  Counsel"  for 
"General  Counsel"  and  "Chief  Engineer" 
for  "Resident  Manager"  so  that  it  reads 
as  follows: 

§  401.205    Civil  and  criminal  penalties. 

(a)  If  the  viululion  of  t.'iL  StuWdy 
Regulations  carries  a  criminal  penalty, 
the  Corporation's  Chief  Counsel  is 
hereby  authorized  to  determine  whether 
to  refer  the  case  to  the  United  States 
.Attorney  for  prosecution  in  accordance 
with  §  401.204,  which  outlines  the 
appropriate  procedure  for  handling 
criminal  cases. 

(b)  The  decision  of  the  United  States 
Attorney  as  to  whether  to  institute 
criminal  proceedings  shall  not  bar  the 
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initiation  of  civil  penalty  proceedings  by 
the  Chief  Engineer. 

5.  Section  401.206  is  revised  by 
substituting  "Chief  Engineer"  for 
"Resident  Manager"  and  by  making 
other  grammatical  corrections  so  that  it 
reads  as  follows: 

§  401.206    Proocdur*  for  payment  of  civil 
penalty  for  violation  of  the  Seaway 
Regulations. 

(a)  The  payment  must  be  by  money 
order  or  certified  check  payable  to  the 
order  of  the  Saint  Lawrence  Seaway 
Development  Corporation  and  mailed  to 
the  Comptroller.  If  the  payment  is  made 
in  person  at  the  offices  of  the  Saint 
Lawrence  Seaway  Development 
Corpora'ion.  the  payment  may  be  in 
cash  or  by  postal  money  order  or  check 
payable  to  the  order  of  the  Saint 
Lawrence  Seaway  Development 
Corporation. 

(b)  The  payment  of  any  penalty  will 
be  acknowledged  by  written  receipt. 

(c)  If  the  penalty  paid  is  determined 
by  the  Chief  Engineer  to  have  been 
improperly  or  excessively  imposed,  the 
payor  will  be  notified  and  requested  to 
submit  an  application  for  a  refund  which 
should  be  mailed  to  the  Saint  Lawrence 
Seaway  Development  Corporation, 
attention  of  the  Chief  Engineer.  Such 
application  must  be  made  by  the  payor 
within  one  year  of  the  date  of 
notification  provided  for  in  this  section. 

(d)  In  the  event  the  alleged  violator  is 
about  to  leave  the  jurisdiction  of  the 
United  States,  he  or  she  will  be  required, 
before  being  allowed  to  depart,  to  post  a 
bond  in  the  amount  and  manner  suitable 
to  the  Chief  Engineer,  from  which  bond 
any  subseqent  assessed  or  mitigated 
penalty  may  be  satisfied. 

(68  Stat.  93-96.  33  U.S.C.  981-990,  as  amended 
Sec.  104.  Pub.  L  92-340  86  Stat.  424  and  Sees. 
12  and  13  of  Sec.  2  of  Pub.  L  95-474.  92  Stat. 
1471.  and  49  CFR  1.52) 

I.ssued  at  Washington,  D.C.  on  March  8, 
1985 

Sdint  Lawrence  Seaway  Development 

Corporation. 

lames  L.  Emery. 

Administmlor. 

|FR  Doc  85-6360  Filed  3-18-85;  8:45  am] 

BIUJNG  COOC  MIO-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IA-5-FRL-2791-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

agency:  L'.S.  Environmental  Protection 
Agency  (USEPA). 


ACTION:  Final  rulemaking. 


summary:  USEPA  is  disapproving  a 
revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for  Volatile 
Organic  Compounds  (VOC).  This 
revision  is  an  alternative  emission 
reduction  plan  (bubble)  for  the 
miscellaneous  metal  products  coating 
lines  at  Senco  Products,  Inc.,  which  is 
located  in  Cincinnati,  Ohio.  As  a  result 
of  this  disapproval,  the  existing  VOC 
rules  applicable  to  Senco  Products  and 
contained  in  the  Ohio  SIP  remain  in 
effect  (Ohio  Administrative  Code  Rules 
3745-21-09(U)  and  3745-21-04(C)(28)]. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  April  18,  1985. 

Copies  of  the  SIP  revision  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Debra  Marcantonio,  at  (312) 
886-6088.  before  visiting  the  Region  V 
Office.) 

Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604 

Ohio  Environmental  Protection  Agency. 
Office  of  Air  Pollution  Control.  361 
East  Broad  Street,  Columbus.  Ohio 
43216 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Marcantonio,  Air  and  Radiation 
Branch  (5AR-26),  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604.  (312)  886-6088 

SUPPt^MENTARY  INFORMATION:  Senco 

Products,  Inc.,  proposed  a  VOC  SIP 
revision  which  was  submitted  by  the 
Ohio  Environmental  Protection  Agency 
(OEPA).  This  revision  request  consists 
of  a  bubble  with  monthly  averaging  for 
the  source's  miscellaneous  metal 
products  coating  lines.  On  January  20, 
1984,  USEPA  revised  its  SIP  revision 
policy  for  "Averaging  Times  for 
Compliance  with  VOC  Emission  Limits." 
This  policy  memorandum  contains  a 
discussion  of  certain  air  quality 
considerations  that  were  not  previously 
included  in  USEPA's  April  15,  1983, 
policy  memorandum  on  long-term 
averaging.  (Long-term  averaging  refers 
to  determining  compliance  by  averaging 
emissions  over  more  than  a  24-hour 
period).  One  aspect  of  the  revised  policy 
states  that  sources  in  areas  lacking 
approved  SlPs  or  in  areas  with  approved 
SIPs  but  showing  measured  violations, 
cannot  be  considered  for  longer 
averaging  periods  until  the  SIP  has  been 
revised  to  provide  for  attainment  and 
maintenance  of  the  national  ambient  air 
quality  standard  for  ozone.  This  is 
because  a  change  from  daily  to  long- 
term  VOC  averaging  can  result  in  an 


increase  in  daily  VOC  emissions,  which 
can  lead  to  increased  concentrations  of 
ozone.  If  the  SIP  is  inadequate  even 
before  the  change  to  long-term 
averaging,  EPA  plainly  cannot  conclude. 
as  required  by  section  110(a)(2)(B)  of  the 
Clean  Air  Act.  that  the  SIP  with  long- 
term  averaging  will  assure  attainment 
and  maintenance  of  the  ozone  standard. 
(These  guidance  memoranda  are 
available  in  the  rulemaking  docket  on 
this  notice.)  In  addition,  the  State  must 
demonstrate  that  reasonable  further 
progress  (RFP)  is  being  maintained  with 
respect  to  the  maximum  daily  emissions 
from  the  source  with  long-term 
averaging. 

USEPA  cannot  approve  Senco's 
monthly  proposal  because  there  have 
been  measured  violations  of  the  ozone 
National  Ambient  Air  Quality  Standards 
in  Cincinnati,  and  this  area  lacks  an 
approved  1982  ozone  SIP.  In  a  separate 
Federal  Register  notice,  USEPA 
proposed  to  disapprove  the  Ohio  1982 
ozone  SIP  for  the  Cincinnati  area  based 
on  the  1983  air  quality  data  (July  25, 
1984,  49  FR  29973).  Until  an  adequate 
attainment  demonstration  for  Cincinnati 
is  approved.  USEPA  cannot  approve  a 
site-specific  SIP  revision  for  a  source  in 
that  area  if  it  might  lead  to  increased 
daily  VOC  emissions. 

In  addition.  USEPA  might  be  unable  to 
approve  this  bubble  even  if  it  used  24- 
hour  compliance  averaging,  because  of 
concerns  the  Agency  has  with  the  level 
of  baseline  emissions  used  in  the 
bubble.  The  baseline  determination 
identifies  the  level  of  emissions  beyond 
which  reductions  must  occur  for  a 
source  to  receive  "bubble"  credit.  In  this 
case,  the  pre-trade  baseline  used  is 
actual  emissions,  rather  than  the 
emissions  associated  with  reasonable 
available  control  technology  (RACT). 
On  August  31. 1983.  USEPA  published  a 
Federal  Register  notice  soliciting 
comment  on  emissions  trading  in 
nonattainment  areas  without  approved 
attainment  demonstrations.  This  notice 
indicates  that  expiration  of  the  July  1982 
deadline  for  submitting  ozone  extension 
area  SIPs,  prevents  the  continued  use  of 
actual  emissions  as  the  trading  baseline 
in  ozone  extension  areas  such  as 
Cincinnati  where  extension  SIPs  have 
not  received  USEPA  approval  (48  FR 

39584.  column,  3,  last  paragraph  through 

39585,  column  1.  second  paragraph). 
USEPA  policy  requires  use  of  a  RACT 
trading  baseline  for  all  sources  in  these 
areas.  Thus,  where  the  existing  SIP  does 
not  already  specify  USEPA  approved 
RACT  for  sources  in  these  areas,  the 
State  must  establish  a  RACT  trading 
baseline  for  the  sources.  If  the  State  c  f 
Ohio  were  to  specify  RACT  for  the 
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lubricant,  which  is  pro\  iding  credit  in 
this  bubble,  and  RACT-ievel  emissions 
were  lower  than  the  actual  emissions 
now  used  in  this  trade,  only  a  portion  of 
the  reduction  resulting  from  the  switch 
from  the  original  lubricant  to  the 
lubricant  with  exempt  solvent  would  be 
creditable.  This  smaller  amount  of  credit 
might  be  insufficient  to  offset  the 
emissions  increases  that  the  bubble 
currently  would  allow. 

Public  Comments 

On  June  29,  1984  (49  FR  26761).  USEPA 
proposed  to  disapprove  the  alternative 
emission  reduction  plan  (bubble)  for 
Senco  Products,  Inc.  USEPA  provided  30 
days  for  interested  parties  to  submit 
comments.  During  the  public  comment 
period,  two  sets  of  comments  were 
received.  An  environmental  group 
commented  in  favor  of  the  proposed 
disapproval  "both  on  the  principal 
ground  given  (increases  in  daily  VOC 
emissions  are  not  permitted)  and 
because  the  actual  emissions  baseline 
used  does  not  represent  reasonably 
available  control  technology".  The 
second  series  of  comments  were  from 
the  Senco  Products  plant  Each  of  the 
Senco  comments  and  USEPA's 
responses  are  provided  below. 

Comment:  The  company  felt  it  has 
made  a  good  faith  effort  to  comply  with 
all  of  the  rules  of  the  Ohio  EPA  (OEPA) 
and  the  USEPA's  guidelines  in  effect  at 
the  lime  Senco  made  its  submission  to 
both  the  OEPA  and  the  USEPA.  A»  the 
time  Senco's  plan  was  resubmitted  to 
the  USEPA  in  mid-1983,  it  was  in  a  form 
which  very  likely  would  have  been 
approved  by  Region  V  under  the  Policy 
Memorandum  guidelines  for  longer  term 
averaging  then  in  effect.  The  Senco 
bubble  plan  was  an  approvable  plan 
several  months  prior  to  the  Policy 
Memorandum  guidelines  dated  January 
20,  1984. 

USEPA  Response:  USEPA  recognizes 
the  company  did  make  an  effort  to 
comply  with  State  and  USEPA 
requirements.  However,  USEPA  is        » 
generally  unable  to  waive  policy 
requirements  which  become  effective 
while  a  pending  SIP  revision  is  under 
review  if,  as  in  the  case  of  the  January 
20,  1984  memorandum,  compliance  with 
those  requirements  is  needed  to  insure 
compliance  with  the  Clean  Air  Act, 
Additionally,  after  the  SIP  submittal 
occurred,  several  violations  of  the  ozone 
National  Ambient  Air  Quality  Standards 
(NAAQS)  were  measured  in  Cincinnati, 
which  indicate  that  the  existing  SIP  may 
not  protect  the  NAAQS. 

Comment:  If  the  USFiPA  is  going  to 
evaluate  Senco  under  the  guidelines 
which  are  now  in  effect  due  to  the 
change  in  circumstances  in  Ohio  and 


due  to  the  revised  USEPA  policy  with 
respect  to  longer  term  averaging.  Senco 
requests  that  the  USEPA  not  take  action 
on  Senco's  plan,  as  proposed  in  the 
Federal  Register  notice,  but  rather  that 
the  USEPA  withhold  action  on  Senco's 
bubble  plan  until  further  information  is 
received  from  the  OEPA. 

USEPA  Response:  OEPA  stated  in  a 
June  27,  1984,  letter  to  USEPA  that 
OEPA  does  not  intend  to  withdraw  the 
SIP  revision.  OEPA  also  requested  that 
USEPA  continue  to  consider  the  revision 
as  a  pending  request.  In  order  to 
consider  this  revision  pending,  USEPA 
must  proceed  with  final  action. 

Comment:  Senco  maintains  that  their 
previously  used  lubricant,  which  had  a 
VOC  content  of  6.72  pounds  per  gallon, 
represents  RACT.  Therefore,  Senco  is  of 
the  opinion  that  they  should  be  able  to 
use  the  difference  in  emissions  between 
their  old  and  new  lubricant  (the  new 
lubricant  is  1.26  pounds  per  gallon)  as 
offsets. 

USEPA  Response:  OEPA  would  need 
to  submit  an  adequate  demonstration  in 
support  of  Senco's  position  that  their 
previously  used  lubricant  (at  6.72  lbs 
VOC/Callon)  constitutes  RACT.  No 
such  demonstration  has  been  made. 

For  reasons  discussed  above.  USEPA 
is  disapproving  the  revision  to  the  Ohio 
ozone  SIP  for  Senco  Products.  Inc.,  in 
Cincinnati.  Ohio,  As  a  result  of  the 
disapproval,  the  existing  VOC  rules 
applicable  to  Senco  Products  and 
contained  in  the  Ohio  SIP  remain  in 
effect.  (Ohio  Administrative  Code  Rules 
3745-21-09(U)  and  3745-21-04(0(28)]. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  re\  lew.  Any 
comments  from  OMB  to  USEPA.  and 
any  USEPA  response,  are  available  for 
public  inspection  at  the  USEPA  Region 
V  office  listed  above. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Pari  52 

Air  pollution  control.  Incorporation  by 
Reference,  Ozone,  Hydrocarbons. 

This  notice  is  issued  under  authority 
of  sections  110  and  172  of  the  Clean  Air 
Act.  as  amended  (42  U.S.C.  7410  and 
7502). 


Ddted  M^ir(.h  6.  1P85 
Dee  M.  Thomas, 

Aiinu'nintrotor. 

Subpart  KK— Ohio 

Section  52.1885  is  amended  by 
reserving  paragraphs  (e)  and  (f)  and  by 
adding  paragraph  (g)  as  follows: 

^  52.1885    Control  strategy:  Ozone. 

*  «  *  •  • 

(g)  Disapproval.  On  June  28.  1983.  the 
Ohio  Environmental  Protection  Agency 
submitted  a  revision  to  the  Ozone  State 
Implementation  Plan  (SIPl  for  Volatile 
Organic  Compounds  (VOC),  This 
revision  is  an  alternative  emission 
reduction  plan  (bubble)  for  the 
miscellaneous  metal  products  coating 
lines  at  Senco  Products.  Inc..  which  is 
located  in  Cincinnati.  Ohio. 
Supplemental  information  was 
submitted  on  October  18,  1983.  As  a 
result  of  USEP.A  s  disapproval  of  this 
revision,  the  existing  VOC  rules 
applicable  to  Senco  Products  and 
contained  in  the  Ohio  SIP  remain  in 
effect  (Ohio  Administrative  Code  Rules 
3745-21-09(U)  and  3745-21-04(c)(28)), 
*         •        •         <         . 

'KR  Dor  8r^2M-  Filed  3-18-85:  8:45  am) 
BILLING  CODE  6S6O-S0-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6591 

IN-359511 

Nevada;  Withdrawal  of  Land  for  Air 
Force  Communication  Site 

AGENCY:  Bureau  of  Land  Management. 

Inienor. 

action:  Public  Land  Order. 


summary:  This  order  withdraws  600.32 
acres  of  public  land  for  use  by  the  Air 
Force  as  a  communication  site  and 
support  facilities.  This  action  will  close 
the  land  to  surface  entry  and  mining  for 
20  years.  The  land  has  been  and  remains 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  .April  12.  196."). 
FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  Woldcr.  BL.M.  Nevada  State 
Office.  P.O.  12000.  Reno,  Nevada  89520. 
702-784-5481. 

By  virtue  of  the  arthority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  19:'6,  90  Stat.  2751: 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  appropriation 
under  the  public  hmd  laws,  including  the 
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mining  laws  but  not  the  mineral  leasing 
laws,  and  reserved  for  use  by  the  Air 
Force: 

Mount  Diablo  Meridian 

Parcel   "A  " 

T  5  N  ,  R  50  E.. 

Sec.  12.  S'^NEV4SEy4NE"4.N:EV4. 

E  ''zSW  V4SE  WNE  V4NE'^4.SE '  4S 

E  V4  NE  V4  NE  V, .  N-E  V4  SE  V,  N  E '  4 
From  the  northwest  comer  of  section  6,  T.  5 

N.,  R.  51  E.. 
Proceed  northeast  5,198.6  feet  on  a  bearing 

of  54'01'31'  to  starting  point. 
Thence  southeast  549.4  feet  on  a  bearing  of 

n9'5352'; 
Thence  southwest  8,850.12  feet  on  a 

bearing  of  209M223'; 
Thence  southeast  274.5  feet  on  a  bearing  of 

lig"2T15': 
Thence  southwest  599.2  feet  on  a  bearing  of 

209*1248'; 
Thence  northwest  274.5  feet  on  a  beanng  of 

299"1241"; 
Thence  southwest  2.553.3  feet  on  a  beanng 

of  209°14  46'; 
Thence  northwest  549.4  feet  on  a  bearing 

299*53'52; 
Thence  northeast  12,003.3  feet  on  a  bednng 

of  29'12  27'  to  point  of  beginning. 

excepting  Tybo  Road. 
T  5  N  .  R.  51  E.. 

Sec.  6.  E  WSW  '/4SW  ''4,  SE  ''4SW  V,. 

W''vSVV'/4SE''4  (;hat  portion  west  of 

Hwy  6) 
Sec.  7.  lots  1,  2.  F.'i\\Vy4  {that  portion 

west  of  Hwy  6).  excepting  Tybo  Road. 

Parrel  -B" 

Commencing  at  the  northeast  corner  of 

section  36,  T  8  N  .  R.  51  E.. 
Thence  east  8.5f)0  ffet: 
Thence  south  2.640  feet  to  the  point  of 

beginning; 
Thence  west  660  feet; 
Thence  south  660  feet; 
Thence  west  660  feet; 
Thence  south  2,640  feet; 
Thence  west  660  feet; 
Thence  south  3.300  feet; 
Thence  east  1.960  feet; 
Thence  north  6.600  feet  to  the  point  of 

beginning. 

From  a  point  beginning  1.5  miles  from 
junction  with  Highway  6.  5,254  lineal 
feet  of  northerly  access  road  to  include 
100  foot  width  on  both  sides  of 
centerlme  of  said  road  which  extends  to 
the  south  boundary  of  Parcel  B.  (Passes 
through  T.  7  \'.,  R.52  E..  Sections  5.  8, 
and  17.) 

The  areas  described  above  aggregate 
approximately  600.32  acres  in  .\ye 
County. 

2.  This  withdrawal  will  not  be  utilized 
for  storage  or  use  of  radioactive  material 
or  waste  storage. 

3.  The  portion  of  the  county  road  to 
Tybo  which  passes  through  Parcel  A 
shall  remain  open  to  public  use  without 
restrictions. 


4.  Grazing  will  be  allowed  except  for 
those  apeas  which  are  fenced  or 
barricaded. 

5.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date, 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(fl.  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Robert  N.  Broadbent, 

Assistant  Secretary  of  the  Interior. 

March  7.  1985. 

[FR  Doc  85-6479  Filed  3-18-85;  8:45  am) 

BILUMG  CODE  «3IO-S4-M 


43  CFR  Public  Land  Order  6592 
[NM  52372  and  NM  54358] 

New  Mexico;  Withdrawal  of  Public 
Lands  for  Preservation  of  Chacoan 
Prehistoric  Communities 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  withdraws  188.55 
acres  of  public  land  to  protect  and 
preserve  significant  Chacoan  Prehistoric 
cultural  resources  known  as  Casamero 
Community  and  Guadalupe  Ruin.  This 
action  will  close  the  public  land  to 
surface  entry  and  mining,  but  not 
mineral  leasing,  for  20  years. 
EFFECTIVE  DATE:  April  12, 1985. 
FOR  FURTHER  INFORMATION  CONTACT! 
Pauline  T.  Drown.  BLM  New  Mexico 
State  Office,  P.O.  Box  1449.  Santa  Fe. 
New  Mexico  87501,  505-988-6326. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C,  1714. 
it  is  ordered  as  follows; 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  which 
are  under  the  jurisdiction  of  the 
Secretary  of  the  Interior,  are  hereby 
withdrawn  from  all  forms  of 
appropriation  under  the  public  land 
laws  including  the  United  States  mining 
laws  (30  U.S.C.  Ch.  2).  but  not  from 
leasing  under  the  mineral  leasing  laws, 
for  protection  of  significant  Chacoan 
Prehistoric  Cultural  Communities. 

New  Mexico  Principal  Meridian 

T.  15  \  .  R  3  VV  . 

Sec.  14.  lots  3  and  4;    I 
T.  14  .\'..  R.  12  W.,  I 

Sec.  24.  SEV4NE'/4.  E'''aSWy4. 

The  areas  described  aggregates  188.55 
acres  in  McKiniey  and  Sandoval  Counties. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  the 


public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f]  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(0,  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 
Robert  N.  Broadbent. 
Assistant  Secretary  of  the  Interior. 
March  7,  1985. 
|FR  Doc.  85-6481  Filed  3-18-85:  8;45  am] 

BILLING  CODE  4310-«4-M 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Parts  550  and  580 

I  Docket  No.  84-35] 

Electronic  Filing  of  Tariffs  by  Common 
Carriers  in  the  Foreign  and  Domestic 
Offshore  Commerce  of  the  United 
States 

agency:  Federal  Maritime  Commission. 
action:  Final  rules. 

summary:  The  Commission  amends  its 
domestic  offshore  and  foreign  commerce 
tariff  filing  rules  by  permitting  the 
electronic  receipt  of  filings  outside  of  the 
Commission's  offices  subject  to  certain 
stated  conditions. 

EFFECTIVE  DATE:  April  18. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Drew,  Director.  Bureau  of 
Tariffs.  Federal  Maritime  Commission, 
1100  L  Street,  NW.,  Washington,  DC. 
20573.  (202)  523-5796. 

John  Robert  Ewers.  Director.  Office  of 
Regulatory  Overview,  Federal 

,  Maritime  Commission.  1100  L  Street. 
NW.,  Washington.  D.C.  20573,  (202) 
523-5866 

SUPPLEMENTARY  INFORMATION:  On 

October  18.  1984,  the  Federal  Maritime 
Commission  (Commission)  issued  a 
notice  of  proposed  rulemaking  in  Docket 
No.  M-35— Electronic  Filing  of  Tariffs 
By  Common  Carriers  in  the  Foreign  and 
Domestic  Offshore  Commerce  of  the 
United  States,  to  amend  certain 
domestic  offshore  and  foreign  commerce 
tariff  filing  rules  (46  CFR  Parts  550  and 
580)  in  order  to  allow  electronic  tariff 
filings  to  be  received  on  terminals 
located  in  the  same  building  as  the 
Commission's  offices  subject  to  certain 
stated  conditions  (49  FR  40.)40.  Oct.  18, 
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1984).  Interested  parties  were  invited  to 
file  comments  by  November  19.  1984. 

Comments  on  the  proposed  rule  were 
received  from  the  Inter-American 
Freight  Conference,  the  Journal  of 
Commerce,  Sumner  Tariff  Service,  Inc., 
Transax  Data  Corporation  and 
Distribution-Publications,  Inc. 
The  Inter-American  Freight 
Conference  (lAFC)'  asserts  that  under 
section  8(a)(1)  of  the  Shipping  Act  of 
1984.  46  U.S.C.  app.  1707(a)(1),  ("the 
Act"),  a  tariff  is  not  on  "file"  with  the 
Commission  when  it  is  electronically 
transmitted  to  an  off-premises  terminal 
because  filing  must  be  physically 
delivered  to  the  Commission  or 
deposited  with  a  proper  Commission 
employee.  The  Commission  does  not 
agree.  Strictly  ministerial  functions  may 
be  validly  delegated  to  private  parties 
without  express  authorization  in  the 
Commission's  enabling  statute.  Tabor  v. 
Joint  Bd.  for  EnroHment  of  Actuaries. 
566  F.  2d  705  (DC  Cir.  1977).  Nothing  in 
section  8  of  the  Act  prohibits  such  a 
delegation.  Accordingly,  the 
Commission  is  modifying  its  proposed 
rule  to  clarify  that  it  is  delegating 
authority  to  receive  tariffs  to  the 
operators  of  data  processing  terminals 
specially  designated  for  this  function 
pursuant  to  the  provision  of  the  rule. 
Moreover,  the  rule  is  further  amended  to 
require  prompt  physical  transmission  of 
filed  tariff  pages  to  the  Commission. 
These  provisions  will  both  clarify  the 
Commission's  authority  on  this  matter 
and  protect  the  legitimate  concerns  of 
all  affected  interests. 

Sumner  Tariff  Service.  Inc.  (Sumner), 
commented  that  the  proposed  rule  did 
not  address  the  question  of  the  physical 
receipt  of  electronic  filings  by  the 
Commission's  staff  and  suggests  that  a 
"deadline"  for  such  physical  receipt 
should  be  established  in  the  Final  Rule. 
Distribution-Publications.  Inc.  also 
believes  that  the  Commission  should 
establish  a  specific  cut-off  time  for 
actual  receipt  of  the  printed  pages. 
Transax  Data  Corporation  (Transax) 
recommends  that  the  Commission  allow 
electronic  filing  services  to  physically 
deliver  tariff  pages  to  the  Commission 
before  noon  of  the  next  business  day 
following  receipt  on  the  terminals. 

The  proposed  rule  is  revised  to 
specify  a  deadline  for  the  physical 
receipt  by  the  Commission  of  pages  from 
electronic  filing  services.  Although 
Transax's  concerns  for  a  noon  deadline 
have  been  considered,  we  have  set  the 
cutoff  time  at  9:00  a.m.  on  the  next 
business  day  following  the  receipt  of 


'  By  letter  December  27.  19»4.  Delta  Slreamship 
Lines,  Inc  .  a  member  of  lAFC  advised  ihal  it 
disassociated  itself  from  the  lAFC  comments. 


electronic  tariff  filings  on  the  receiving 
machine.  This  deadline  is  imposed  so 
that  the  public  can  access  the  previous 
days  filings  as  soon  as  possible.  Any 
extended  delay,  including  only  a  few 
additional  hours  could  result  in 
interested  parties  being  deprived  of 
necessary  tariff  information  for  an 
additional  day.  Further,  the  9:00  a.m. 
deadline  will  provide  administrative 
processing  of  electronic  filings  in  the 
same  manner  as  tariff  filings  received 
from  tariff  filers  which  use  the 
Commission's  around-the-clock  tariff 
mail  drop  located  in  the  lobby  of  the 
Commission's  Washington.  D.C.  offices. 

Transax  also  suggests  that  the 
Commission  recognize  the  date  that 
pages  are  received  on  "disk,"  rather 
than  by  the  printing  device,  as  the 
official  filing  date.  The  Commission's 
present  policy  is  to  accept  for  official 
filing  purposes  the  time  and  date  that 
pages  are  recpi\  ed  on  "disk".  This 
policy  will  be  continued  in  the  final  rule 
with  the  further  prohibition  that  no 
alteration  of  material  filed  on  the  disk 
shall  be  allowed.  Once  material  is  filed 
on  the  disk  it  rtiust  be  printed  without 
alteration. 

Finally.  Transax  urges  that  the 
commercial  entity  operating  the 
receiving  terminals  be  identified  by  a 
registration  number,  an  alpha-numeric 
code  identifying  the  commercial  entity 
receiving  the  tariff  filing  and  the  specific 
work  station.  It  further  recommends  that 
this  number  should  be  unique  to  the 
commercial  entity  and  the  location  of 
the  work  station  rather  than  a  number 
unique  to  a  specific  piece  of  hardware. 

It  is  neither  beneficial  nor  necessary 
for  the  registration  number  of  each 
electronic  tariff  filing  to  identify  the 
commercial  entity  by  a:,  alpha-numeric 
code.  The  unique  machine  registration 
number  should  be  sufficient  to  identify 
the  commercial  entity  receiving  the 
filing. 

The  unique  machine  registration 
number  would  appear  to  be  the  best 
method  of  controlling  the  integrity  of  the 
electronic  tariff  filing  system.  Moreover, 
this  method  will  provide  surveillance 
over  the  actual  hardware  that  will  be 
used  to  receive  the  filings.  We  perceive 
no  undue  burden  either  to  the 
Commission  or  to  the  commercial 
entities  to  register  hardware  changes, 
additions  or  replacements  as  they  may 
occur. 

Sumner  suggests  that  the  time,  date 
and  terminal  identification  be  permitted 
to  be  published  at  the  top  or  bottom  of 
the  tariff  page.  Sumner  claims  that  some 
of  the  filings  currently  accepted  by  the 
Commission  have  this  information 
printed  at  the  top  of  the  page  and  to 


change  the  machines  to  print  this 
information  on  the  bottom  would  require 
expensive  reprogramming.  This 
comment  has  merit  and.  accordingly,  the 
final  rule  allows  the  terminal 
identification  number  to  be  printed  at 
the  top  or  bottom  of  the  tariff  page. 

The  final  rule  also  contains  various 
organization  changes  for  the  purpose  of 
clarity.  The  rule  moves  the  formerly 
applicable  electronic  filing  provisions 
from  the  definition  §§  550. 2(i)  and 
580.2(w)  to  550.3(e)  and  580.3(a)(2).  \ 
respectively.  -^ 

This  rule  contains  no  substantial 
information  requirements  or  requests 
different  than  those  already  present  in 
Part  580  for  which  O.M.B.  approval  has 
been  obtained. 

The  Commission  has  determined  that 
this  final  rule  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291  dated 
February  17. 1981.  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  Si 00  million  or  more: 

(2)  A  ma|or  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  Foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Chairman  of  the  Federal  .Maritime 
Commission  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  including  small  businesses, 
small  organizational  units  and  small 
governmental  jurisdictions. 

List  of  Subjects  in  46  CFR  Parts  550  and 
580 

Maritime  carriers.  Rates  and  fares. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  pursuant  to  5  U.SC.  553: 
sees.  8,  9  and  17  of  the  Shipping  Act  of 
1984  (46  U.S.C  app,  1707.  1708,  and 
1716);  sees,  18(a)  and  43  of  the  Shipping 
Act,  1916  (46  U.S.C.  app.  817(a)  and 
841(a);  and  sec.  2  of  the  Intercoastal 
Shipping  Act.  1933  (46  U  S.C.  app.  844) 
the  Federal  Maritime  Commission 
amends  Parts  550  and  580  of  Title  46  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  550— (AMENDED] 

1.  The  authority  citation  for  Part  550  is 
revised  to  read: 

Authority:  5  U  S.C  553:  46  U.S.C.  app,  812. 
814.  815.  8171a).  820  833a.  841a  and  843-fl47. 
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2.  Revise  paragraph  (i)  of  §  550.2  to 
rudd  as  follows: 

§  550.2     Definitions. 

(i)  -Flit'.  Filing  (of  Tariff  Matttry 
means  the  actual  receipt  by  the  Federal 
Maritime  Commission  at  its  offices  in 
Washington,  D.C.,  including  those 
received  by  electronic  transmission. 
Electronic  filings  are  those  transmitted 
through  the  use  of  commercial  data 
processing  terminals  and  conforming  to 
all  the  regulations  applicable  to 
permanent  tariff  filings.  The  data 
processing  receiving  terminal(s)  are 
located  within  the  same  building  as  the 
CommissioRs  Washington.  D.C.  offices. 

3.  Revise  paragraph  (c)  of  §  550.3  to 
read  as  follows: 

§  550.3    Filing  of  tariffs;  general. 

«  •  •  •  • 

(e)(1)  Tariff  matter  will  be  received  by 
the  Commission  at  its  Washington,  D.C. 
offices  on  an  around-the-clock,  basis. 
Receipt  of  tariff  filings  during  other  than 
normal  business  hours  will  be  time 
stamped  at  a  tariff  mail  drop  in  the 
lobby  of  the  Commission's  Washington. 
DC.  offices. 

(2)(i)  Terminal's  receiving  electronic 
filings  must  imprint  the  date  and  time 
received  on  the  top  or  botton  of  each 
page  as  well  as  imprinting  a  unique 
machine  registration  number. 

(li)  The  unique  machine  registration 
number  must  be  registered  with  the 
Director.  Bureau  of  Tariffs.  Owner/ 
operators  of  such  registered  machines 
must  obtain  certification  from  the 
Director  as  having  delegated  authority 
to  receive  tariff  matter  on  behalf  of  the 
Commission. 

(iii)  Information  received  and  stored 
on  a  "disk"  must  be  filed  without 
alteration.  All  electronically  filed  tariff 
pages  including  those  received  and 
stored  on  a  "disk  "  must  be  delivered  to 
theCommission's  Tariff  Library  before 
9;0(3  a.m.  the  next  successive  business 
day  following  receipt  on  the  receiving 
machine. 


PART  580— {AMENDED J 

4.  The  authority  citation  to  Part  580  is 
revised  to  read: 

Authority:  5  U.S.C.  553:  1702-1705. 1707- 
170fl.  1712.  1714-1716  and  1718. 

5.  Revise  paragraph  (w)  of  §  580.2  to 
read  as  follows: 

§  580.2    Definitions. 

•  •  «  •  *  ' 

(w)  Tariff  filing,  electronic,  means  the 


transmission  of  tariff  filings  to  the 
Commission  through  the  use  of 
commercial  data  processing  terminals. 
The  data  processing  receiving 
terminal(s)  are  located  within  the  same 
building  as  the  Commission's 
Washington,  DC.  offices. 

6.  Revise  paragraph  (a)(2)  of  §  580.3 
and  add  paragraph  (aj(3)  to  read  as 
follows: 

§  580.3    Filing  of  tariffs;  general. 

(a)-*- 

(2)  The  Commission  will  receive  tariff 
filings  on  an  around-the-clock  basis. 
Receipt  of  tariff  filings  during  other  than 
normal  business  hours  will  be  time- 
stamped  at  a  tariff  mail  drop  located  in 
the  lobby  of  the  Commission's 
Washington,  DC.  offices. 

{3)(i)  Electronic  tariff  filings 
transmitted  to  the  Commission  by 
electronic  modes  will  be  receipted  by  a 
date/time  device  on  the  receiving 
machine  which  will  imprint  the  date  and 
time  on  the  top  or  bottom  of  each 
received  tariff  page.  The  receiving 
machine  will  also  imprint  a  unique 
registration  number  which  must  be 
registered  wilh  the  Director,  Bureau  of 
Tariffs.  Owner/operators  of  registered 
receiving  machines  must  obtain 
certification  from  the  Director  as  having 
delegated  authority  to  receive  tariff 
matter  on  behalf  of  the  Commission. 

(ii)  Tariff  material  filed  electronically 
must  conform  to  all  the  regulations  of 
this  part  applicable  to  permanent  tariff 
filings,  except  as  follows: 

(A)  Electronically  filed  tariff  pages 
received  from  data  processing  terminals 
may  be  used  for  filing  with  the 
Commission: 

(B)  Information  received  and  stored 
on  a  "disk"  must  be  printed  and  filed 
without  alteration; 

(C)  All  electronically  filed  tariff  pages 
including  those  received  and  stored  on  a 
"disk"  must  be  delivered  to  the 
Commission's  Tariff  Library  before  9:00 
a.m.  the  next  successive  business  day 
following  receipt  on  the  receiving 
machine;  and 

(D)  Electronically  filed  tariff  matter 
shall  be  accompanied  by  an 
electronically  filed  letter  of  transmittal. 
•         *         *         * 

By  the  Commission. 
Bruce  A.  Dombrowski, 
Assistant  Secretary. 
IFR  Doc.  85-6508  Filed  3-1&-85;  8:45  am] 
BILLING  CODE  S73O-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  85-03;  Notice!  | 

New  Pneumatic  Tires— Passenger 
Cars;  Correction  of  Error  In  Code  of 
Federal  Regulations 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Technical  amendment. 


summary:  This  agency  has  discovered 
an  error  in  Title  49  of  the  Code  of 
Federal  Regulations  relating  to  two  of 
the  fables  following  Standard  No.  109, 
New  Pneumatic  Tires — Passenger  Cars. 
This  notice  corrects  that  error.  The 
correct  version  of  these  tables  has 
previously  appeared  in  the  Federal 
Register,  so  no  new  obligations  or 
requirements  are  imposed  on  any  party 
as  a  result  of  this  correction. 

EFFECTIVE  DATE:  March  19. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Kratzke,  Office  of  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW„  Washington,  D.C.  20590 
(202-426-2992). 

SUPPLEMENTARY  INFORMATION:  Standard 
No.  109.  \'pw  Pneumatic  Tires — 
Passenger  Cars  (49  CFR  571.109)  sets 
forth  a  number  of  performance  and 
labeling  requirements  which  must  be 
satisfied  by  each  new  tire  for  use  on 
passenger  cars  manufactured  after  1948. 
One  of  the  requirements  which  those 
tires  must  meet  is  a  strength  test. 
Section  S4. 2.2.4  specifies  that  each  tire 
shall  meet  the  requirements  for 
minimum  breaking  energy  specified  in 
Table  L 

With  the  introduction  of  temporary 
spare  tiros  in  the  mid-70's,  NfTTSA 
published  a  final  rule  adding  tables 
specifying  the  minimum  breaking  energy 
for  these  new  tires  at  42  FR  12869, 
March  7, 1977.  These  fables  specified 
that  those  tires  with  a  maximum  load 
rating  of  880  pounds  and  above  had  to 
have  a  higher  minimum  breaking  energy 
than  tires  with  a  maximum  load  rating 
below  880  pounds.  However,  the  version 
of  these  tallies  published  in  the  Code  of 
Federal  Regulations  has  the  respective 
minimum  breaking  energy  values 
transposed,  so  that  it  appears  that  the 
tires  with  the  lower  maximum  load 
rating  must  have  the  higher  breaking 
energy.  This  notice  corrects  that  error. 
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Publication  of  the  correct  version  of 
these  requirements  imposes  no  duties  or 
obligations  on  any  party,  nor  does  it 
alter  existing  obligations  The  agency 
has  always  used  the  correct  version  of 
these  requirements  for  the  purposes  of 
its  compliance  testing,  and  the  correct 
version  of  these  requirements  was 
published  in  the  Federal  Register.  This 
notice  simply  ensures  that  the  public 
will  have  a  correct  copy  of  the 
requirements  of  Standard  No   lOM 
Accordingly,  the  NHTSA  finds  for  good 
cause  that  notice  and  opportunity  for 
comment  on  this  correction  are 
unnecessary,  and  the  correction  is 
effective  as  soon  as  notice  is  published. 

I.isI  of  Subjects  in  49  CFR  Part  S"! 

Motor  vehicle  safety. 

In  consideration  of  the  foregoing,  49 
CFR  571.109  is  amended  as  follows: 

PART  571— (AMENDED] 

^571.109     [Amendedl 

1.  Table  1-D   n  .Appendix  A  of 
§  571.109  is  revised  to  read  as  follows: 

Table  '  D  —For  Tires  With  60  LB  X  ■-■  Max- 
imum Permissible  Inflation  pressure 
AND  Maximum  load  RATl^G  of  86C  lB  a-,:; 
Above 


Cord  material 


lr<ch 
pounds 


Rayon  1,650 

Nyton  Of  polyestef |       2-600 


2.  Table  I-E  in  Appendix  A  of 

§  ,S71  109  is  rrvisod  to  read  as  fnllmvs; 

Table  i-E  —For  Tires  Wuh  60  lb  <  i\  ■  Maxi- 
mum Permissible  Inflation  Pressure  anc 
Maximum  Load  Rating  Below  880  Lb. 


Cord  material 


Rayon 

Nylon  or  polyeslef  . 


IrKh 
pourxto 


(Sees.  103.  119.  Pub.  L.  89-563.  80  Slat.  718  (15 
U.S.C.  1392.  1407).  delegation  of  authoritv  at 
49  CFR  1.50) 

Issued  on  MhtcH  13,  1985. 
[Ji.irif  K   S'ci'd, 

.  t(.;/j,  j.;,s.',  uu'i . 

IFR  Doc.  85-6424  Filed  3-18-85;  8:45  am| 

BILLING  C0O£   49'0-tO-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1135 

!  Ex  Parte  No,  290  (Sub-No   2) ' 

Railroad  Cost  Recovery  Procedures; 
Extension  of  Response  Time 

agency:  Interstate  Commerce 

C^i;r;mission. 

action:  Extension  of  time. 


1.000 
1.950 


SUMMARY:  The  National  Industrial 
Transportation  League  has  requested  a 
20-day  extension  of  time  to  file  replies  to 
the  petitions  for  reconsideration  of  the 
Commission's  January  2,  1985  decision, 
published  in  the  Federal  Register  on 
January  2,  1985,  at  50  FR  87.  The  present 
due  date  for  replies  to  the  petitions  is 
March  11, 1985  (extended  at  50  FR  4518. 
J.tnuary  31, 1985).  The  requested 
extension  of  time  will  not  prejudice  any 
party  and  will  be  granted. 

DATES:  Replies  to  the  petitions  for 
reconsideration  filed  in  this  proceeding 
are  due  April  1.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C,  ll,i';.,N.    .  -^    ^~3-0938.  or 
Douglas  Galloway,  (202)  275-7278. 

Dated:  March  7.  1985. 

By  the  Commission.  Reese  H.  Taylor,  Jr., 
Chairman. 
James  H   Ba\  np 
Si'crpta.  j 
|FR  Doc.  85-6500  Filed  3-18-85:  8:45  am] 
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Vol.  50,  No.  53 

Tuesday,  March  19,  1985 


Thfs   section   of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  ot  the 
proposed  issuance  of  rules  and 
regulations.   The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity   to   participate   in   the   rule 
making   prior   to      the   adoption   of   the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  52 

United  States  Standards  for  Grades  of 
Tomato  Juice 

agency:  Agricultural  Marketing  Sti^ice, 
USD  A. 

ACTION:  Proposed  rule. 

summary:  The  purpose  of  this  proposed 
rule  is  to  revise  the  voluntary  U.S. 
Stand^irds  for  Grades  of  Canned  Tomato 
Juice  and  establish  U.S.  Standards  for 
Grades  of  Tomato  Juice  from 
Concentrate.  The  proposed  rule  was 
developed  by  the  U.S.  Department  of 
Agriculture  (USDA)  at  the  request  of 
major  segments  of  the  tomato  juice 
industry.  Its  effect  would  be  to  improve 
the  standards  by:  (1)  Estaljlishing 
standards  for  tomato  juice  from 
concentrate;  (2)  modernizing  the  format 
of  the  standards  to  include  definitions  of 
terms  and  easy  to  read  tables;  (3) 
removing  the  word  "canned"  from  the 
canned  tomato  juice  grade  standards: 
and  (4)  redesignating  the  grade  name, 
"U.S.  Grace  C "  to  "U.S.  Grade  D, "  with 
no  quality  change  through  this 
redesignation.  Its  effect  would  be  to 
improve  the  standards  and  promote 
orderly  and  efficient  marketing  of 
tomato  juice  and  tomato  juice  from 
r.oncentrate. 

date:  Corrments  must  be  received  on  or 

I^efore  May  20,  1985. 

address:  Interested  persons  are  invited 

to  subm.it  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
duplicate  to  the  Office  of  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Room  2(J69, 
South  Building,  Washington.  DC.  20250. 
Comm.ents  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  durmg  regular 
business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 

Graesanto  V,  Berbano,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division,  Argicultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC.  20250,  (202)  447-6247. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  USDA 
procedures  and  Executive  Order  12291 
and  has  been  designated  as  a 
"nonmajor"  rule.  It  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  There  will  be  no  major 
increase  in  cost  or  prices  to  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  It  will  not  result  in 
significant  effects  on  competition, 
employment,  investments,  productivity, 
innovations,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

William  T.  Manley,  Acting 
Administrator.  Agricultural  Marketing 
Service,  h.is  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act,  Pub.  L.  96-354  (5  U.S.C, 
601),  because  it  reflects  current 
marketing  practices. 

The  Food  and  Drug  Administration 
(FDA)  on  January  28,  1983  (48  FR  3946) 
amended  21  CFR  156.145  to  provide  for 
the  use  of  tomato  concentrates  (tomato 
puree,  tomato  paste  and  concentrated 
tomato  juice)  to  prepare  tomato  juice 
from  concentrate  and  to  establish  a 
minimum  tomato  soluble  solids 
requirement  of  5.0  percent,  by  weight, 
for  tomato  juice  from  concentrate. 

Because  of  its  relationship  to  the  FDA 
standards,  the  product  description  in  the 
current  U.S.  grade  standards  for 
"canned  tomato  juice"  includes  "canned 
tomato  juice  from  concentrate."  The 
proposed  rule  would  provide  separate 
requirements  for  "tomato  juice  from 
concentrate."  Two  tables— one  for 
"tomato  juice"  and  another  for  "tomato 
juice  from  concentrate"  showing  score 
point  ranges  for  the  various  quality 
factors  in  tabular  rather  than  narrative 
form — are  included  in  the  proposed  rule. 

Innovations  in  processing  practices 
for  tomato  juice  have  brought  about 
methods  of  marketing  tomato  juice  in 
containers  other  than  cans.  So  that  the 
standards  can  be  used  for  juice  in  these 
other  types  of  packaging,  the  word 


"canned"  would  be  eliminated  from  the 
canned  tomato  juice  grade  standards. 

The  canned  tomato  juice  grade 
standards  have  the  two  quality  levels 
designated  as  "U.S.  Grade  A"  and  "U.S. 
Grade  C."  Most  other  U.S.  grade 
standards  for  juices  have  quality  levels 
designated  as  "U.S.  Grade  A"  and  "U.S. 
Grade  B,"  This  proposal  would  change 
the  grade  designation  of  "U.S.  Grade  C" 
to  "U.S.  Grade  B." 

The  proposed  change  would  also 
provide  a  uniform  format  consistent 
with  recent  revisions  of  other  U.S.  grade 
standards.  The  proposed  format  has 
been  designed  to  provide  industry 
personnel  and  agricultural  commodity 
graders  with  simpler  and  more 
comprehensive  standards.  Definitions  of 
terms  and  easy  to  read  tables  have  been 
incorporated  to  assure  a  better 
understanding  and  a  uniform  application 
of  the  standards. 

List  of  Subjects  in  7  CFR  Part  52 

Fruit  and  vegetable.  Food  grades. 
Standards, 

Accordingly,  it  is  proposed  that 
Subpart— United  States  Standards  for 
Grades  of  Canned  Tomato  Juice  (7  CFR 
52.3621—52.36.30)  be  revised  to  read  as 
follows: 

Subpart— United  States  Standards  for 
Grades  of  Tomato  Juice 

Sec. 

52.3621  Product  description. 

52.3622  Definition  of  terms. 

52.3623  Recommended  sample  unit  sizes. 

52.3624  Grades. 

52.3625  Recommended  fill  container. 

52.3626  Factors  of  quality  and  analysis. 

52.3627  Requirements  for  grades. 

52.3628  Sample  size. 

52.3629  Lot  quality  requirements. 
Authority:  Agricultural  Marketing  Act  of 

1946,  Sees.  203,  205,  60  Stat.  1087,  as 
amended,  1090  as  amended  (7  U.S.C.  16J2. 
1624). 

Subpart— United  States  Standards  for 
Grades  of  Tomato  Juice 

§52.3621     Product  description. 

(a)  "Tomato  juice"  \s  the  product  as 
defined  in  the  Standards  of  Identity  for 
Tomato  Juice  (21  CFR  156.145),  issued 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

(b)  "Tomato  juice  from  concentrate" 
is  the  product  as  defined  in  the 
Standards  of  Identity  for  Tomato  Juice 
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(21  CFR  156.145),  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

§  52.3622    Definitions  of  terms. 

In  these  U.S.  standards,  unless 
otherwise  required  by  the  context,  the 
following  terms  shall  be  construed. 
respectively,  to  mean; 

(a)  Color — (11  General.  The  amount  of 
red  tomato  juice  and  tomato  juice  from 
concentrate  is  determined  by  comparing 
the  color  of  the  product  with  the  Munsell 
color  discs  with  specified  percentages. 
The  availability  and  procedure  for  using 
the  Munsell  color  discs  may  be  obtained 
from  the  supplier  licensed  by  the  U.S. 
Department  of  Agriculture: 

Muncell  Color  Company 
2441  North  Calvert  Street 
Bdllimore.  Maryland  21218 

Any  method  or  device  approved  by  the 
USDA  (including  electronic  color 
meters)  which  gives  equivalent  results 
may  be  used. 

(2)  "Good  co/pr"  means  a  color  that  is 
bright  and  characteristic  of  tomato  juice, 
made  from  mature  red  tomatoes,  which 
is  not  affected  by  caramelization, 
oxidation  or  other  similar  causes.  Such 
color  contains  as  much  red  as,  or  more 
red  than,  that  produced  by  spinning  the 
specified  Munsell  color  discs  in  the 
following  combinations  or  an  equivalent 
of  such  composite  color: 

65  percent  of  the  area  of  Red  (5R  2.6/13) 

(glossy  finish); 
21  percent  of  the  area  of  Yellow  (2.5  YR  5/12 

(glossy  finish);  and 
14  percent  of  the  area  of  either  Black  (Nl) 

(glossy  finish]  or  Grey  (N4)  (mat  finish):  or 
7  percent  of  the  area  of  Black  (Nl)  (glossy 

finish)  and 
7  percent  of  the  area  of  Grey  (N4)  (mat 

finish),  whichever  most  nearly  matches  the 

reflectance  of  the  product. 

(3)  "Reasonably  good  color"  means  a 
color  that  is  typical  of  red  tomato  juice 
which  may  be  slightly  affected  by 
caramelization.  oxidation  or  other 
similar  causes. 

(i)  To  score  25  points  for  color,  the 
juice  shall  contain  as  much  red  as,  or 
more  red  than,  that  produced  by 
spinning  the  specified  Munsell  color 
discs  in  the  following  combinations  or 
an  equiv  alent  of  such  composite  color: 

59  percent  of  the  area  of  Red  (5R  2.6/13) 

(glossy  finish): 
24  Vz  percent  of  the  area  of  Yellow  (2.5  YR  5/ 

12)  (glossy  finish);  and 
leVi  percent  of  the  area  of  either  Black  (Nl) 

(glossy  finish)  or  Grey  (N4)  (mat  finish):  or 
BVt  percent  of  the  area  of  Black  (Nl)  (glossy 

finish)  and 
BV*  percent  of  the  area  of  Grey  (N4)  (mat 

finish),  whichever  most  nearly  matches  the 

reflectance  of  the  product. 

(ii)  To  score  23  or  24  points  for  color, 
the  juice  shall  contain  as  much  red  as,  or 


more  red  than,  that  produced  by 
spinning  the  specified  Munsell  color 
discs  in  the  following  combinations  or 
an  equivalent  of  such  composite  color: 

53  percent  of  the  area  of  Red  (5R  2.6/13) 

(glossy  finish): 
28  percent  of  the  area  of  Yellow  (2.5  YR  5/l2| 

(glossy  finish);  and 
19  percent  of  the  area  of  either  Black  (Nl) 

(glossy  finish)  or  Grey  (N4)  (mat  finish);  or 
g'i  percent  of  the  area  of  Black  (Nl)  (glossy 

finish)  and 
9  4  percent  of  the  area  of  Grey  (N4)  (mat 

finish,  whichever  most  nearly  matches  the 

reflectance  of  the  product. 

(b)  Consistency  means  the  viscosity  of 
tomato  juice  or  tomato  juice  from 
concentrate  including  the  degree  of 
separation  of  the  insoluble  solids. 

(1)  Good  Consistency  means  that  the 
juice  flows  readily;  has  a  normal  amount 
of  insoluble  tomato  solids  in  suspension; 
and  that  there  is  little  solids  separation. 

(2)  Reasonably  good  consistency 
means  that  the  juice  flows  readily;  has  a 
normal  amount  of  insoluble  tomato 
solids  in  suspension;  and  that  there  is 
not  a  marked  degree  of  solids 
separation. 

(c)  Defects  means  dark  specks  or 
scale-like  particles,  seeds,  particles  of 
seed,  tomato  peel,  core  material,  or 
other  similar  substances. 

(1)  Practically  free  from  defects 
moans  that  any  defects  present  do  not 
more  than  slightly  affect  the  appearance 
or  drinking  quality  of  the  product. 

(2)  Reasonably  free  from  defects 
means  that  any  defects  present  may  be 
noticeable,  but  are  not  so  large,  so 
numerous,  or  of  such  contrasting  color 
as  to  seriously  afTect  the  appearance  or 
drinking  quality  of  the  product. 

(d)  Flavor.  Flavor  is  evaluated  based 
upon  characteristics  normal  to  tomato 
juice  or  tomato  juice  from  concentrate. 

(1)  Good  flavor  means  a  distinct 
tomato  juice  flavor  and  ordor 
characteristic  of  good  quality  tomatoes 
which  is  not  m.aterially  affected  by 
stems,  leaves,  crushed  seeds,  cores, 
immature  tomatoes,  or  the  effects  of 
improper  trimming  or  processing. 

(2)  Reasonably  good  flavor  means  a 
characteristic  tomato  juice  flavor  which 
may  be  materially,  but  not  seriously, 
affected  by  stems,  leaves,  crushed 
seeds,  cores,  immature  tomatoes,  or  the 
effects  of  improper  trimming  or 
processing. 

(e)  Tomato  soluble  solids  (TSS)  means 
the  sucrose  value  as  determined  by  the 
method  prescribed  in  21  CFR  156.3. 

§  52.3623    Recommended  sample  unit 
sizes. 

The  requirements  for  all  factors  of 
quality  are  based  on  the  following: 
(a)  The  entire  contents  of  a  container; 


(b)  A  representative  portion  of  the 
contents  of  a  container; 

(c)  A  combination  of  the  contents  of 
two  or  more  containers;  or 

(d)  A  representative  portion  of 
processed  product  stored  or  held  in  bulk 
containers. 

§  52.3624    Grades. 

[aj  U.S.  Grade  A  is  the  quality  of 
tomato  juice  or  tomato  juice  from 
concentrate  that  meets  the  applicable 
requirements  of  Tables  I  or  II. 

(b)  U.S.  Grade  B  is  the  quality  of 
tomato  juice  or  tomato  juice  from 
concentrate  that  meets  the  applicable 
requirements  of  Tables  I  or  II 

(c)  Substandard  is  the  quality  of 
tomato  juice  or  tomato  juice  from 
concentrate  that  fails  to  meet  the 
requirements  for  "U.S.  Grade  B," 

§  52.3625    Recommended  fill  of  container. 

Fill  of  container  is  not  incorporated  in 
the  grades  of  the  finished  product,  since 
fill  of  container,  as  such,  is  not  a  factor 
of  quality  for  the  pu.-poses  of  these 
grades.  It  is  recomm.ended  that  each 
container  of  tomato  juice  be  filled  as  full 
as  practicable  without  impairment  of 
quality,  and  that  the  product  occupies 
not  less  than  90  percent  of  the  capacity 
of  the  container 

§  52.3626     Factors  of  quality  and  analysis. 

(a)  The  g.'-ade  of  a  lot  of  tomato  juice  to 
tomato  juice  from  concentrate  is  based 
on  evaluation  and  analysis  of  the  juice 
for  the  following  quality  and  analytical 
factors: 

(1)  Color. 

(2)  Consistency; 

(3)  Defects; 

(4)  Flavor;  and 

(5)  Tomato  soluble  solids  (tomato 
juice  from  concentrate). 

(b)  The  relative  importance  of  each 
quality  factor  is  expresed  numerically 
on  the  scale  of  100.  The  maximum 
number  of  points  that  may  be  given  each 
factor  is; 


Factors 


Cotof  

Consisleocy_ 

Detects  _ 

Fiavof 


Total  Score.. 


PomU 


30 
IS 
IS 
40 


100 


(c)  The  essential  variations  within 
each  factor  are  so  described  that  the 
value  may  be  determined  for  each  factor 
and  expressed  numerically.  The 
numerical  range  for  the  rating  of  each 
factor  is  inclusive  (for  example,  13  to  15 
points  means  13, 14,  or  15  points)  and 
the  score  points  shall  be  prorated 
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relative  to  the  degree  of  excellence  for 
each  factor. 

§  52.3627    Requirements  for  grades. 

Table  I  —Tomato  Juice 


Ouairty  tftctors 


Factor 

cJescpDitofi 


Grad* 


Scwe  porn 
range 


Cokx 


Consistency 
Detects 


f^iavof . 


Good 
Reasonably  good 

Good 

^easonab'y  good 
PfBCtica**  tree 
Reasonat)»Y  tree 
Good 
Reasonabty  good 


t^'npfT.tjm 

tctai 
score 


(A) 
(B) 

(A( 
(B) 
(Al 
(B) 
(A) 
(B) 

(A) 
(B) 


L       'j^l 


26-30 

'25 

'23-J4 

13-15 
'10-12 

13-15 
'10-12 

33-40 
'27-32 


85  points 
70  points 


'Tomato  luice  assigned  25  oomis  io»  ire  lacto<  ol  coiof 
car  Be  g<ajeo  u  S  Giaoe  A  piovKied  m  oitief  reauirements 
tof  u  S  G'aoe  A  are  rnei  and  mat  the  loiai  scca  tor  ine 
product  ts  Tot  .ess  tr^an  85  po*nts 

'Tonwio  (..le  assigned  23  or  24  pons  lor  the  tac'oi  ol 
coKx  cannci  c«  g'sded  aouve  u  S  Graoe  S  reganwss  ot 
trie  *otai  score  tor  tne  proaucT 

'Tomato  (otce  possessing  only  'reasonably  good  cor.sisl- 
ency  (10-12  ooinis)  can  tie  graded  u  S  Grade  A  provioed 
ail  oitier  reguiremenis  tor  L  S  Grade  A  are  met  arvi  mat  tne 
total    score    tor    ine    product    is    not    less   than   85   pomts 

'Cannot  tie  graded  at»ve  U  S  Grade  B  regardless  ol  me 
total  score  tor  the  product 


Table  II  —Tomato  Juice  From  Concentrate 

Tomato  soiuoie  sonds  (rrwiimum)       i      5  0  pet  by  weigW 

Score  point 


Quality  laciors 


Factor 

description 


Grade 


range 


COKX  - 


Good  ,  (A) 

Reasonably  good     (B) 


Consisteryry 

Delects 
Flavor 


Mmimum 
total 
score 


Good 

Reasonably  good 
Practically  free 
Reasonably  tree 
Good 
Reasonably  good 


(A| 
(B) 
(A) 
(B) 
(A) 
(B) 

(A) 
(B) 


26-30 

■25 

■23-24 

13-15 
M0-I2 

13-15 
•10-12 

33-40 
'27-32 

85  potnis 

70  pomts 


■Tomato  Mce  from  concentrate  assigned  25  poirrs  for  me 
lai-ior  o(  coHX  can  be  graded  u  S  urade  A.  provided  all 
other  requirements  lor  o  S  Grade  A  are  met  and  mat  the 
total    score    lor    ire   product    a   not    less   Itian    85   points 

'Tomato  luce  trom  concentrate  assigned  23  or  2^^  points 
for  vrv  isctor  ot  coror  cannot  be  graderj  above  U  S  Grade  B 
regardless  of  tne  total  score  tor  tbe  product 

"omato  iu«:e  from  concentrate  possessing  only  reason- 
ably good  consisterxy  (10-12  poKiisi  can  be  graded  US 
Grade  A.  provided  all  other  reouiremenis  for  uS  Grade  A 
are  met  and  mat  the  loui  score  for  the  product  «  not  less 
man  85  points 

•Cannot  be  graded  above  u  S  Grade  9  tpoaidiess  ol  the 
total  score  lor  me  prorluct 


§  52.3628    Sample  size. 

The  sample  size  used  to  determine 
whether  the  requirements  of  these 
standards  are  met  shall  be  as  specified 
in  the  sampling  plans  and  procedures  in 
the  "Regulations  Governing  Inspection 
and  Certification  of  Processed  Fruits 
and  Vegetables,  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Food  Products"  (7  CFR  52.1—52.83)  for 
lot  grading  and  on-line  grading,  as 
applicable. 


§  52.3629    Lot  quality  rtquirements. 

A  lot  of  tomato  juice  or  tomato  juice 
from  concentrate  is  considered  as 
meeting  the  requirements  for  quality  if: 

(a)  The  requirements  specified  in 
Tables  I  or  II.  as  applicable,  are  met; 
and 

(b)  The  sampling  plans  and 
procedures  in  7  CFR  52.1—52.83  are  met. 

§52.3630    (Reserved! 

Done  al  Wa.shinston,  DC,  on:  March  13, 
1985  I 

William  T,  Manley,  ' 

Deputy  Administrator.  Afurketing  Programs. 
(FR  Dae   85-64:in  Filed  3-18-85;  8:45  am| 

BILLING  COOE  3410-02-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207  and  220 

[Docket  No.  R-05291 

Regulations  G  and  T;  Securities  Credit 
by  Persons  Other  Than  Banks, 
Brokers,  or  Dealers 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 
ACTION:  Proposed  rule. 

summary:  The  Board  proposes  to  amend 
its  Regulation  G  (12  CFR  Part  207)  to 
permit  non-bank,  non-broker  lenders  to 
extend  credit  to  trusts  for  employee 
stock  option  plans  (ESOPs)  qualified 
under  section  401  of  the  Internal 
Revenue  Code  without  regard  to  the 
credit  limitations  normally  applicable 
under  Regulation  G.  This  will  permit 
savings  and  loans  and  other  "G-lenders" 
to  extend  such  credit  on  margin  stock 
the  same  basis  as  banks  are  currently 
allowed  to  do  under  a  special  exemptive 
provision  in  Regulation  U.  The  Board  is 
seeking  specific  public  comment  on  the 
question  of  whether  Regulation  T  (12 
CFR  220)  should  also  be  amended  to 
provide  a  comparable  provision  for 
brokers  and  dealers  who  may  wish  to 
lend  to  ESOPs, 

date:  Comments  should  be  received  by 
April  19,  1985. 

ADDRESS:  Comments,  which  should  refer 
to  Docket  No.  R-0529,  may  be  mailed  to 
William  W.  Wiles,  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20551, 
or  delivered  to  Room  B-2223  between 
8:45  a.m.  and  5:15  p.m.  weekdays. 
Comments  received  may  be  inspected  in 
Room  B-1122  between  8:45  a.m.  and  5:15 
p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Homer,  Securities  Credit  Officer 
or  Robert  Lord,  Senior  Attorney, 


Division  of  Banking  Supervision  and 
Regulation,  (202)  452-2781, 

SUPPLEMENTARY  INFORMATION:  The 

Board  was  recently  asked  by  the 
Federal  Reserve  Bank  of  San  Francisco 
to  amend  Regulation  G  to  permit  G- 
lenders  to  extend  credit  to  trusts  for 
ESOPs  on  the  same  basis  as  banks. 
Banks  are  currently  permitted  to  extend 
such  credit  without  regard  to  the  credit 
limitations  of  Regulation  U.  For  savings 
and  loan  associations  and  other  lenders 
subject  to  Regulation  G,  however,  there 
is  no  comparable  exemption.  Since  an 
increasing  number  of  savings  and  loans 
may  want  to  make  such  loans,  if 
permitted,  and  since  there  is  no  reason 
to  treat  them  differently  from  banks  in 
this  area,  the  Board  proposes  to  extend 
that  lending  authority  to  savings  and 
loan  associations  as  well  as  other 
lenders  subject  to  Regulation  G. 

Initial  Regulatory  Flexibility  Analysis 

The  Board's  proposal  to  amend 
Regulation  G  to  permit  G-lenders  to 
extend,  on  an  exempt  basis,  credit  to 
ESOPs  is  not  expected  to  have  any 
adverse  impact  on  a  substantial  number 
of  small  businesses. 

List  of  Subjects  in  12  CFR  Part  207 

Banks,  banking.  Credit,  Federal 
Reserve  System,  Margin,  Margin 
requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 

List  of  Subjects  in  12  CFR  Part  220 

Banks,  Banking,  Brokers,  Credit, 
Margin,  Margin  requirements. 
Investments,  Reporting  and 
Recordkeeping  requirements,  Securities. 

PART  207— (AMENDED] 

Accordingly,  pursuant  to  sections  7 
and  23  of  the  Securities  Exchange  Act  of 
1934,  as  amended  (15  U.S.C.  78g  and 
78w),  the  Board  amends  Regulation  G  in 
the  following  manner: 

The  heading  is  amended  and  a  new 
paragraph  (c)  is  added  to  §  207.5  as 
follows: 

§  207.5    Employee  stock  option,  purchase 
and  ownership  plan. 
•         •         .         ,         » 

(c)  Credit  to  ESOPs.  A  lender  may 
extend  and  maintain  purpose  credit 
without  regard  to  the  provisions  of  this 
part,  except  for  §  207.3(a)  and  (o),  is 
such  credit  is  extended  to  an  employee 
stock  ownership  plan  (ESOP)  qualified 
under  section  401  of  the  Internal 
Revenue  Code,  as  amended  (26  U.S,C 
401). 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  March  13.  1985. 

William  W.  Wiles. 
Secretary  of  the  Board. 

FR  Doc.  85-6540  Filed  3-18--B5;  8:45  ami 
BILLING  CODE  S21»-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  85-NIM-09-AO) 

Airworthiness  Directives;  Aerospatiale 
(SUD)  Caravelle  SE-210  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD)  which 
would  require  an  inspection  of  certain 
Aerospatiale  (SUD)  Caravelle  SE-210 
airplanes  to  detect  cracks  in  the  webs 
and  web  doubler  on  wing  rib  44  and 
repair  of  these  components,  as 
necessary.  This  action  is  prompted  by 
reports  that  the  webs  and  doublers  of 
this  rib,  which  supports  the  main 
landing  gear,  have  been  found  cracked. 
Cracks  in  the  webs  and  doublers  could 
lead  to  the  separation  of  the  landing 
gear. 

DATE:  Comments  must  be  received  on  or 
before  May  5.  1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwst 
Mountain  Region,  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-09-AD.  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Societe  Nationale  Industrielle 
Aerospatiale.  316  Route  de  Bayonne. 
31060  Toulouse  Cedex  03.  France, 
Attention:  M.  Roger  Adam.  These 
documents  may  also  be  examined  at  the 
Seattle  Aircraft  Certification  Office, 
FAA.  Northwest  Mountain  Region.  9010 
East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harold  N.  Wantiez,  Foreign  Aircraft 
Certification  Branch,  ANM-150S; 
telephone  (206)431-2977.  Mailing 
address:  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons  A 
report  summarizing  each  FAA-pubhc 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket, 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
09-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC)  has  issued  Consigne  de 
Navigabihte  84-159-59(8)  which 
requires  inspections  and  repairs,  as 
necessary,  to  the  web  and  web  doubler 
on  wing  rib  44  which  have  not  been 
modified  in  accordance  with 
Modification  1763.  in  accordance  with 
SUD  Service  Bulletin  57-64.  Rib  44 
supports  the  main  landing  gear;  if  the 
structural  integrity  of  this  rib  is 
compromised,  the  gear  could  separate 
from  the  airplane. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthness  bilateral  agreement. 

Since  this  conditions  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require 
inspections,  and  repairs  as  necessary,  of 
affected  Aerospatiale  (SUD)  Caravelle 
airplanes  that  are  operated  under  U.S. 
registry. 

There  are  nine  Caravelle  airplanes  on 
the  U.S.  Register,  one  of  which  is 
currently  active.  It  is  estimated  that  it 
would  lake  approximately  100  manhours 
per  airplane  to  accomplish  the  required 


actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Based  on 
these  figures,  the  total  cost  impact  per 
airplane  of  this  AD  is  estimated  to  be 
S4.000. 

For  the  reasons  discussed  abo\e.  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any.  SUD 
Caravelle  Model  SE-210  series  airplanes 
are  operated  by  small  entities.  A  copy  of 
a  d,'aft  regulator^'  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  may  be 
obtamed  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

Aerospatiale  (formerly  SL'D):  Applied  to  all 
Caravelle  SE-210  Models  I.  III.  and  VIR 
airplanes,  certificated  in  all  categories, 
which  do  not  embody  Modification  1753: 

A.  Prior  to  the  accumulation  of  7000 
landings  or  before  the  next  100  landings  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  inspect  the  wing  rib  44  web  and 
angle  doubler  in  accordance  with  SUD 
Service  Bulletin  57-64  dated  December  12. 
1978. 

B.  Repeat  the  inspections  of  paragraph  A  , 
above,  at  intervals  not  to  exceed: 

1.  Rib  44  lower  cap — 10.000  landings. 

2.  Webs  and  doublers — 3.000  landings, 

C.  Parts  found  cracked  must  be  repaired 
prior  to  further  f.ight 

D.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21,197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishmeni  of  inspections  and/or 
modifications  required  by  this  AD, 

(Sec,  313(a).  3141a),  601  through  610,  and  1102 
uf  the  Federal  Aviation  .Act  of  1958  (49  U.S.C. 
1354|a).  1421  through  1430.  and  1502);  49 
U.S.C.  106(g)  (Revised.  Pub  L  9--449.  January 
12.  1983):  and  14  CFR  11.85) 
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Is»ued  in  Seattle.  Wash.,  on  March  8.  1985. 
CbarlM  R.  Foater. 

Director.  Northwest  Mountain  Region. 
|FR  Doc.  85-6459  Filed  3-18-65:  8:45  am| 

BILUMO  COOC  M10-13-M 


14CFRPart39 

[Docket  No.  85-Ny-14-A01 

Airworthiness  Directives;  British 
Aerospace  IModel  BAe-146  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


summary:  This  notice  proposes  an 
airworthiness  directive  (AD)  applicable 
to  certain  Mode!  BAe-146  airplanes 
which  would  require  an  inspection  and 
modification,  as  required,  of  the  lift 
spoiler  arming  microswitches  to  insure 
correct  overtravei  setting.  Insufficient 
overtravei  could  cause  unwanted 
retraction  of  the  lift  spoilers  which 
results  in  an  unexpected  increase  in  the 
stopping  distance  during  a  rejected 
takeoff  or  landing. 

DATES:  Comments  must  be  received  no 
later  than  May  5,  1985. 

AODflESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-14-AD.  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  98168.  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  British  Aerospace. 
Librarian  for  Service  Bulletins.  Box 
17414,  Dulles  International  Airport, 
Washington,  D.C.  20041,  or  may  be 
examined  at  the  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9O10  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Dean  Klempel.  Foreign  Aircraft 
Certification  Branch,  ANM-150S; 
telephone  (206)  431-2907.  Mailing 
address;  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 


the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  Xh\% 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
14-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168. 


nflt 


Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  the  civil  airworthiness  authority 
for  the  United  Kingdom,  has  classified 
British  Aerospace  BAe-146  Alert 
Service  Bulletin  27-A24.  Revision.  1,  as 
mandatory. 

This  service  bulletin  requires  testing 
of  the  lift  spoiler  arming  microswitches 
to  insure  that  the  selector  lever 
overtravei  setting  is  correct.  Insufficient 
overtravei  could  cause  unwanted 
retraction  of  the  lift  spoilers  which 
would  unexpectedly  increase  the 
stopping  distance  during  a  rejected 
takeoff  or  landing. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  this  condition  ii  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  testing  of 
the  lift  spoiler  arming  microswitches. 

It  is  estimated  that  eight  airplanes 
would  be  affected  by  this  AD,  that  it 
would  take  approximately  two 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Repair  parts  are  not  required.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  $640. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 


is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any.  Model  BAe- 
146  airplanes  are  operated  by  small 
entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 
British  Aerospace:  Applies  to  all  Model  BAe- 
146  airplanes  certificated  in  all 
categories,  on  which  Modification  HCM 
00321A  has  not  been  accomplished. 
Compliance  is  required  within  the  next 
200  landings  after  the  effective  date  of 
this  AD.  To  prevent  inadvertent 
retraction  of  the  hft  spoilers,  accomplish 
the  following,  unless  previously 
accomplished: 

A.  Measure  the  overtravei  of  the  airbrake 
selector  lever  after  lift  spoiler  deployment  in 
accordance  with  paragraph  2.A  of  British 
Aerospace  Alert  Service  Bulletin  27-A24. 
Revision  1.  dated  November  7. 1984.  Modify 
the  selector  level  in  accordance  with 
paragraph  2.B  of  the  service  bulletin  if  the 
overtravei  is  less  than  0.15  inch. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.199  and  21.99  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspection  and/or 
modifications  required  by  this  AD. 

(Sees.  313(a),  314(a).  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  |49 
U  S.C.  1354(a).  1421  through  1430.  and  1502); 
49  U.S.C.  106(gl  (Revised.  Pub.  L.  97-449, 
January  12.  1983);  and  14  CFR  11.85) 

Issued  in  Seattle,  Wash.,  on  March  6.  1985. 
Charles  R.  Foster, 

Director.  Northwest  Mountain  Region. 
(FR  Doc.  85-6455  Filed  3-18-85;  8:45  am] 
BILLING  CODE  4910- 13-M 


Federal  Register  /  Vol.  50.  No.  53  /  Tuesday,  March  19.  1985  /  Proposed  Rules  10975 


14CFRPart39 

(Docket  No.  84-NM-111-AD1 

Airworthiness  Directives;  Lockheed- 
California  Company  Model  L-1011 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  N'otice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  add  a 
new  airworthiness  directive  (AD)  that 
would  require  re-routing  and  clamping 
of  a  wire  bundle  in  the  cockpit  on 
Lockheed  Model  L-1011  series  airplanes. 
This  action  is  prompted  by  reports  of 
wire  chafing  which,  if  uncorrected,  may 
lead  to  arcing  and  result  in  a  fire  hazard. 
date:  Comments  must  be  received  on  or 
before  May  5,  1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  FAA,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  84-NM-lll-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98188.  The  applicable 
service  information  may  be  obtained 
from  Lockheed-California  Company, 
P.O.  Box  551.  Burbank.  California  91520, 
Attention:  Commercial  Support 
Contracts,  Dept.  63-11.  U-33,  B-1.  This 
information  may  also  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  at  4344  Donald  Douglas 
Drive.  Long  Beach,  California. 
FOR  FURTHER  INFORMATtON  CONTACr 
Mr.  Harry  Wasinger,  Aerospace 
Engineer.  Systems  &  Equipment  Branch. 
ANM-130L,  FAA.  Northwest  Mountain 
Region,  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive.  Long  Beach,  California 
90808;  telephone  (213)  548-2831. 

SUPPLEMENTARY  INFORMATION: 

Comments  In\ited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submittmg  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date  of 
comments,  in  the  Rule  Docket  for 


examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact,  concerned  with  the  substance 
of  this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NTRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness 
Directive  Rules  Docket.  Docket  No.*5- 
N'M-111-AD,  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168. 

Discussion 

One  L-1011-385  operator  has  reported 
an  in-fiight  electrical  harness  fault  that 
resulted  in  visible  arcing  and  smoke  in 
the  cockpit  ceiling  above  the  right-hand 
windshield.  The  arcing  stopped  when 
the  left  and  right  windshield  heat  circuit 
breakers  tripped.  The  fault  was  caused 
by  mechanical  damage  to  wire 
insulation  which  was  due  to  continual 
chafing  on  windshield  mounting  screws. 
The  resultant  arcing  severely  damaged 
approximately  20  wires  in  the  vicinity  of 
the  terminal  board  breakout,  burned  the 
trim  panel,  and  discolored  a  section  of 
the  First  Officer's  windshield.  These 
conditions,  if  uncorrected,  could  result 
in  a  fire  in  the  cockpit  with  hazardous 
consequences. 

The  Lockheed-California  Company 
has  issued  L-1011  Service  Bulletin  093- 
30-056.  dated  April  30,  1984,  which 
described  a  modification  providing 
improved  wire  bundle  protection. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  an  AD  is  proposed  that 
would  require  the  accomplishment  of 
the  wire  bundle  re-routing  as  described 
in  the  noted  Service  Bulletin. 

It  is  estimated  that  120  U.S.  registered 
airplanes  would  be  affected  by  this  AD, 
that  it  would  require  approximately  8 
manhours  per  airplane  to  re-route  and 
clamp  the  wire  bundles,  and  that  the 
average  labor  costs  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  to 
the  U.S.  operators  is  S38.400. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 


substantial  number  of  small  entities 
because  few,  if  any.  Model  l^lOll  series 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket.  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT." 
List  of  Subjects  b  14  CFR  Part  39 

Aviation  safet>'.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

Lockheed-California  Company:  Applies  to 
Lockheed  Model  L-1011-385  sene* 
airplanes,  certificated  in  all  categones. 
To  prevent  the  potential  for  electrical 
arcing  in  the  cockpit  windshield  heating 
electrical  wire  bundle,  accomplish  the 
following  within  six  months  after  the 
effective  date  of  this  AD.  unless  already 
accomplished; 

A.  Re-route  the  C38  wire  harness  in 
accordance  with  Part  2.  Accomplishment 
Instructions,  of  Lockheed-California 
Company  L-lOll  Service  Bulletin  093-30-056, 
dated  April  30. 1984,  or  later  revisions 
approved  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  hiay  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Lockheed-California 
Company.  P.O.  Box  551.  Burbank,  California 
91520.  Attention:  Commercial  Support 
Contracts.  Dept.  63-11.  U-33,  B-1.  These 
documents  also  may  be  examined  a!  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle.  Washington, 
or  the  Los  Angeles  Aircraft  Certification 
Office.  4344  Donald  Douglas  Dnve,  Long 
Beach.  California. 

(Sees.  313(a).  314(a).  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
L'.S.C.  1354(a).  1421  through  1430.  and  1502): 
49  use,  106(g)  (Revised,  Pub  L  97-449. 
January  IZ  1983);  anti  14  CFR  11.85) 

Issued  in  Seattle.  Wash.,  on  March  6, 1985, 
Charles  R.  Foster, 

DirecLor.  Northwest  Mountain  Region. 
jFR  Doc.  85-6457  Filed  3-18-85:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  85-NII«-10-AO] 

Alrworttiiness  Directives;  Short 
Brothers  Ltd.  IModel  SD3-60  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  the  replacement  of  rivets 
in  the  bottom  section  of  fuselage  frame 
475  on  certain  Short  Brothers  Ltd.  Model 
SD3-60  airplanes.  This  action  is 
necessary  to  ensure  that  adequate 
strength  capability  exists  to  satisfy  the 
loads  imposed  by  ditching. 
DATE:  Comments  must  be  received  on  or 
before  May  5, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-lO-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Shorts  Aircraft.  1725  Jefferson 
Davis  Highway.  Suite  510,  Arlington. 
Virginia  22202,  or  may  also  be  examined 
at  the  Seattle  Aircraft  Certification 
Office.  FAA,  Northwest  Mountain 
Region,  9010  East  Marginal  Way  South. 
Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Harold  N.  Wantiez.  Foreign  Aircraft 
Certification  Branch.  ANM-150S; 
telephone  (206)  431-2977.  Mailing 
address:  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 
SUPPtfMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  below.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date  of 
comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 


report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
10-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 

Discussion  I 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has,  in  accordance 
with  existing  provisions  of  a  bilateral 
agreement,  notified  the  FAA  of  an 
unsafe  condition  on  certain  Short 
Brothers  Ltd.  SD3-60  airplanes.  A 
strength  check  of  the  bottom  section  of 
fuselage  frame  475  revealed  that  the 
strength  capability  utilizing  the  currently 
installed  fasteners  was  below  the  design 
requirements  for  the  ditching  condition. 
Shorts  Brothers  Ltd.  Service  Bulletin 
SD360-53-11  requires  the  replacement  of 
certain  Vsz-inch  diameter  fasteners  with 
Cherrymax  rivets. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under    • 
the  provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require  the 
installation  of  the  Cherrymax  rivets  in 
accordance  with  the  service  bulletin. 

It  is  estimated  that  thirty-three 
airplanes  would  be  affected  by  this  AD, 
that  it  would  take  approximately  6 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  costs  would  be  $40  per  manhour. 
Repair  parts  are  estimated  to  be 
nominal.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $7,292. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few.  if  any,  Short 
Brothers  Ltd.  SD3-60  airplanes  are 
operated  by  small  entities.  A  copy  of  a 


draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  "FOR  FURTHER  INFORMATION 
CONTACT." 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 
Short  Brothers  Ltd:  Applies  to  Model  SD3-60 
airplanes  as  listed  in  Short  Brothers  Ltd. 
Service  Bulletin  SD360-53-11.  Revision  1. 
dated  November  1984,  certificated  in  all 
categories.  Compliance  is  required  within 
twelve  months  after  the  effective  date  of 
this  AD,  unless  previously  accomplished. 
To  prevent  structural  failure  under 
ditching  conditions,  accomplish  the 
following: 

A.  Install  Cherrymax  rivets  in  the  bottom 
section  of  fuselage  frame  475  in  accordance 
with  Short  Brothers  Ltd.  Service  Bulletin 
SD360-53-11,  Revision  1.  dated  Novbember 
1984. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  dffice,  FAA,  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspection  and/or 
modifications  required  by  this  AD. 

(Sees.  313fa),  314(a),  601  through  610,  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a).  1421  through  1430.  and  1502); 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449, 
January  12,  1983);  and  14  CFR  11.85) 

Issued  in  Seattle,  Wash.,  on  March  6.  1985. 
Charles  R.  Foster, 

Director.  Xorthwest  Mountain  Region.         r 
[PR  Doc.  85-6456  Filed  3-18-85;  8:45  am) 
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14  CFR  Part  39 

(Docket  No.  85-NM-19-ADJ 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  the  modification  of  wiring 
for  the  aft  equipment/lavatory /galley 
ventilation  fans  and  the  air  conditioning 
pack  flow  control  on  certain  Boeing 
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Model  767  airplanes.  This  action  is 
necessary  because,  in  the  event  of  a  fire 
in  the  aft  cargo  compartment,  the 
airplane  systems  as  presently  configured 
may  allow  the  fire  extmguishing  agent 
concentration  to  drop  to  a  level  which 
will  not  prevent  a  smoldering  fire  from 
rekindling. 

DATE:  Comments  must  be  received  on  or 

before  May  5.  1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountam  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  85-NM-19-AD,  17900  Pacific 
Highway  South.  C-68966,  Seattle, 
Washington  98168.  The  applicable 
Service  Bulletin  may  be  obtained  from 
Boemg  Commercial  Airplane  Company, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  also  be 
examined  at  the  FAA,  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  McCracken,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  431-2947.  Mailing 
address;  Seattle  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule;  The  proposal 
contained  in  this  nptice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  a^ter  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention; 
Airworthiness  Rules  Docket  No.  85-NM- 


19-AD.  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168. 

Discussion 

Tests  performed  at  the  Boeing 
Company  have  shown  that  after 
discharge  of  fire  extinguishing  fluid  into 
the  aft  cargo  compartment,  the 
concentration  of  the  extinguishing  agent 
will  drop  to  less  than  3%  before  the 
second  extinguisher  bottle  is  discharged 
30  minutes  later.  Concentrations  of  less 
than  3%  have  not  been  shown  to  be 
effective  in  preventing  smoldering  fires 
from  rekindling. 

The  manufacturer  has  developed  a 
modification  which  automatically  turns 
off  the  aft  lavatory/galley  ventilation 
fans  and  allows  the  operating  air 
conditioning  pack  to  remain  in  the  high 
flow  mode,  which  tests  have  shown  will 
result  in  maintaining  the  required 
concentration  of  fire  extinguishmg  fiuid 
in  the  aft  cargo  compartment. 

Since  this  condition  exists  on  other 
Model  767  airplanes,  an  airworthiness 
directive  is  proposed  that  would  require 
revising  the  wiring  and  testing  the 
operation  of  the  aft  equipment/ 
lavatory/galley  ventilation  fans  and  the 
air  conditioning  pack  fiow  controls. 

It  is  estimated  that  fifty-four  airplanes 
would  be  affected  by  this  AD,  that  it 
would  take  approximately  eight 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  S40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  US.  operators  is 
estimated  to  be  $17,280. 

For  these  reasons  discussed  above, 
the  FAA  has  determined  that  this 
document  (1)  involves  a  proposed 
regulation  which  is  not  major  under 
Executive  Order  12291  and  (2)  is  not  a 
significant  rule  pursuant  to  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few.  if  any,  Boeing  Model  767 
series  airplanes  are  operated  by  small 
entities.  A  copy  of  a  drafi  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft, 
The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 


§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 

following  new  airworthiness  directive: 

Boeing:  Applied  to  Boeing  Mode!  -6"  series 
airplanes  certificated  in  ii;i  categories  as 
enumerated  in  Boemg  Service  Bulletin 
No.  767-21-0041  dated  Novemtaer  23, 
1984.  To  assure  the  effectiveness  of  the 
cargo  compartment  Tire  protection 
system,  accomplish  the  following,  unless 
already  accomplished 
A  Within  90  days  after  the  effective  date 
of  this  .AD,  revise  the  wiring  and  test  the 
operation  of  the  aft  equipment/lavatory/ 
galley  ventilation  fans  and  the  left  and  nght 
air  conditioning  pack  flow  controls  m 
accordance  with  Boeing  Service  Bulletin  767- 
21-0041  dated  November  23  1984.  or  later 
FAA  approved  revision 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certihcation  dffice.  F.AA.  .Northwest 
Mountain  Region, 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21  199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and  or 
modificaUons  required  by  this  AD 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
above  specified  service  bulletins  from 
the  manufacturer  may  obtain  copies 
upon  request  to  the  Boeing  Commercial 
Airplane  Company,  PO,  Box  3707. 
Seattle.  Washington  98124.  They  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

(Sees.  313(a),  3141a).  801  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
US  C.  1354(a).  1421  through  1430.  and  1502): 
49  U.S.C.  I06{gj  (Revised.  Pub.  L  97-449. 
January  12.  1983):  and  14  CFR  11.85) 

Issued  m  Seattle.  Wash.,  on  March  6.  1985 
Charles  R.  Foster. 

Director,  \orthwest  Mountain  Region. 
[FR  Doc  85-6458  Filed  3-18-85  8  45  am) 
BILLING  COOC  4S10-13-M 


14  CFR  Part  39 

(Docket  No.  85-NM-11-AO] 

Airworthiness  Directives;  Canadair 
Models  CL-600-1A11  (CL-600)  and 
CL-60O-2A12(CL-601) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  .Notice  of  Proposed  Rule  Making 
(NPR.Ml. 

SUMMARY;  This  notice  proposes  an 

amendment  to  an  existing  airworthiness 
directive  (AD)  that  would  increase  the 
repetitive  inspection  intervals  of  the 
outboard  flap  vane  support  structure  on 
Canadair  CL-600  and  CL-601  airplanes. 
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This  action  is  permissible  since  testing 
has  shown  that  increasing  the  inspection 
interval  from  100  hours  time  in  service 
to  400  landings  does  not  compromise 
safety. 

DATE:  Comments  must  be  received  no 
later  than  May  5.  1985. 

AOORESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
DocU^'o.  85-.\M-ll-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washmgton  98168.  The  applicable 
service  information  may  be  obtained 
from  Canaddir  Limited,  1800  Laurentien 
Blvd..  Saint-Laurent,  Quebec  H4R  1K2. 
Canada,  or  may  be  examined  at  the 
Seattle  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region,  9010 
East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harold  N.  Wantiez.  Foreign  Aircraft 
Certification  Branch.  ANM-150S; 
telephone  (206)  431-2977.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
rontained  in  this  notice  may  be  ch.inged 
in  light  of  the  comments  received.  All 
I  omments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  propos.il  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
11-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  98168. 


Discussion 

The  Canadian  Department  of 
Transport  (DOT)  has  advised  the  FAA 
that  the  repetitive  inspection  interval  of 
the  outboard  flap  vane  support  structure 
of  100  hours  time  in  service,  originally 
required  by  Canadian  airworthiness 
directive  CF  83-24R2  for  all  CL-600  CL- 
601  airplanes,  has  been  increased  to  400 
landings  in  an  amendment  to  that 
directive.  Airworthiness  Directive  (AD) 
84-13-03  (49  FR  26045,  June  26.  1984), 
issued  in  the  United  States,  also  requires 
a  100  hours  time  in  service  repetitive 
inspection.  Since  the  issuance  of  both 
directives,  testing  has  shown  that  the 
inspection  interval  can  be  increased  to 
400  landings  without  compromising 
safety.  There  have  been  no  reports  of 
flap  vane  service  difficulties  since  the 
issuance  of  AD  84-13^3. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

This  amendment  would  increase  an 
inspection  interval  and  would  impose  no 
additional  regulatory  or  economic 
burden  on  any  person.  This  action, 
however,  would  reduce  the  burden  since 
a  typical  airplane  accumulates  600  flight 
hours  per  year  and  makes  420  landings 
per  year.  The  current  inspection  cost  is 
S120.000  for  the  total  U.S.  fieet,  assuming 
a  labor  cost  of  $40/manhour  and  a  fleet 
size  of  50  airplanes.  By  changing  the 
inspection  interval  as  previously 
described,  the  total  fleet  maintenance 
cost  would  decrease  by  $100,000  per 
year,  with  no  compromise  in  safety. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatoo-y  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few.  if  any.  Canadair 
Model  CL-600  or  CL-601  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  has  been 
prepared  for  this  action  and  has  been 
placed  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircjraft. 


The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13]  by  revising 
Paragraph  A.  of  Amendment  39-4882  (49 
FR  26045:  June  26.  1984),  AD  84-.13-03.  to 
read  as  follows: 

A.  To  detect  possible  fatigue  cracks  in 
the  outboard  flap  vane  support 
structure,  accomplish  the  following 
inspections  for  cracks  on  each  side  of 
the  aircraft  within  200  landings  after  the 
effective  date  of  this  AD,  unless  already 
accomplished  within  the  last  200 
landings,  and  thereafter  at  intervals  nut 
to  exceed  400  landings. 

(Sec.  313(a),  601  through  610.  and  1102  of  the 
Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a),  1421  through  1430.  and  1502);  49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449,  Januarv 
12.  1983);  and  14  CFR  11.85) 

Issued  in  Seattle,  Washington,  on  March  6. 
1985. 

Charles  R.  Foster, 

Director,  Northwest  Mountain  Region. 

(FR  Doc.  85-6460  Filed  3-18-85;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  a4-ACE-14| 

Proposed  Designation  of  Transition 
Area;  Fredericktown,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 


summary:  This  notice  proposes  to 
designate  a  700-foof  transition  area  at 
Fredericktown,  Missouri  to  provide 
controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Fredericktown 
Municipal  Airport,  Fredericktown, 
Missouri  utilizing  the  Farmington, 
Missouri,  VORTAC  as  a  navigational 
aid.  This  proposed  action  will  change 
the  airport  status  from  VFR  to  IFR. 

date:  Comments  must  be  received  on  or 
before  April  19. 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration.  Manager.  Operations, 
Procedures  and  Airspace  Branch.  Air 
Traffic  Division.  ACE-540,  601  East  12th 
Street.  Kansas  City.  Missouri  64106. 
Telephone  (816)  374-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Regional  Counsel. 
Central  Region.  Federal  Aviation 
Administration.  Room  1558.  601  East 
12th  Street,  Kansas  City.  Missouri. 
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An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager, 
Operations,  Procedures  and  Airspace 
Branch,  Air  Traffic  Division. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  G.  Earp,  Airspace  Specialist, 
Operations,  Procedures,  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540, 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-3408. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Operations,  Procedures  and 
Airspace  Branch.  Air  Traffic  Division, 
Federal  Aviation  Administration.  601 
East  12th  Street,  Kansas  City,  Missouri 
64106.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  before  action  is  taken 
on  the  proposed  amendment.  The 
proposal  contained  in  this  Notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations,  Procedures  and  Airspace 
Branch,  601  East  12th  Street.  Kansas 
City.  Missouri  64106  or  by  calling  (816) 
374-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NTRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

Discussion 

The  FAA  is  considering  an 
amendment  to  Subpart  G  §  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
71.181)  by  designating  a  700-foot 
transition  area  at  Fredericktown. 
Missouri.  To  enhance  airport  usage  a 
new  instrument  approach  procedure  is 
being  developed  for  the  Fredericktown, 
Missouri.  Municipal  Airport  utilizing  the 
Farmington,  Missouri,  VORTAC  as  a 
navigational  aid.  This  navigational  aid 
will  provide  new  navigational  guidance 
for  aircraft  utilizing  the  airport.  The 
establishment  of  a  new  instrument 
approach  procedure  based  on  this 


navigational  aid  entails  designation  of  a 
transition  area  at  Fredericktown, 
Missouri,  at  and  above  700  feet  above 
ground  level  within  which  aircraft  are 
provided  air  traffic  control  service. 
Transition  areas  are  designated  to 
contain  IFR  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  terminal  and  enroute  environment. 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  aircraft  using  the 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR).  This  action  will  change  the 
airport  status  from  VFR  to  IFR.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulation  was  republished  in 
Handbook  7400.6  dated  January  3, 1984. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  If. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulafor\- 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Sec. 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  (14  QfR  Part  71).  by 
designating  the  following  transition 
area: 

Fredericktov*'n.  Missouri 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5  mile  radius 
of  the  Fredericktown.  Missouri.  Municipal 
Airport  (Latitude  37"36'20'  N,  Longitude 
90°17'18'  W);  excluding  that  airspace  which 
overlies  the  Farmington,  Missouri  transition 
area. 

(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C  1348(a]  and  1345(a));  49 
U.S.C.  106(g)  (Revised,  Public  Law  97-449. 
January  12.  1983);  and  Sec.  11.65  of  the 
Federal  Aviation  Regulations  (14  CFR  11.65). 


Issued  in  Kansas  City,  Missouri,  on  March 
5.  1985. 

Murray  E.  Smith, 
Director.  Central  Region. 
[FR  Doc.  85-6451  Filed  3-18-85;  8  45  am) 

BILLING  CODE  «t1»-t>-M 


14  CFR  Part  71 

I  Airspace  Docket  Ho.  ft4-AGL-12] 

Proposed  Realignment  of  VOR  Federal 
Airway  V-12,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
revoke  V-12N  between  Appleton  and 
Dayton,  OH.  The  airway  is  no  longer 
used  as  an  arrival  route  between 
Dayton,  OH,  and  is  seldom  filed  by 
pilots.  Revocation  would  help  simplify 
the  route  structure. 

DATE:  Comments  must  be  received  on  or 
before  April  29. 1985, 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Director,  FAA. 
Great  Lakes  Region.  Attention;  Manager. 
Air  Traffic  Division,  Docket  No.  84- 
AGL-12.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8;30  a.m.  and 
5;00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue,  S\V..  Washington,  DC. 

An  informal  docket  may  be  examined 
during  normal  business  hours  at  the 
office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Falsetti,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone;  (202) 
426-«783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particluarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
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regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AGL-12."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
F.\A  personnel  concerned  with  this 
rulemaking  will  befiled  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  sbumilting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW.. 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-6058.  Communications  must 
identify  the  notice  number  of  their 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revoke  V-12N  between 
Appleton  and  Dayton,  OH.  the  airway  is 
no  longer  used  as  an  arrival  route  to 
Dayton,  OH,  and  is  seldom  filed  by 
pilots.  If  filed,  it  is  necessary  to  reclear 
aircraft  to  conform  to  existing  arrival/ 
departure  areas.  Revocation  of  the 
infrequently  filed  airway  would  help  to 
simplify  the  route  structure.  This  action 
is  also  consistent  with  FAA's  agreement 
with  the  International  Civil  Aviation 
Organization  (ICAO)  to  eliminate  all 
alternate  airway  designations  from  the 
National  Airspace  System.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.8A  dated  January  2. 
1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows:  I 

V-12    (Amendedl 

By  deleting  the  words  "including  a  N 
alternate  from  Dayton  to  Appleton  via  INT 
Dayton  068'  and  Rosewood,  OH.  083° 
radials;" 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)}:  (49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449,  January 
12, 1983));  and  14  CFR  11.65) 

Issued  in  Washington,  DC,  on  March  8, 
1985.  . 

)ohj)  W.  Baier.  I 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  85-6450  Filed  3-18-85;  8;45  amj 
BILUNQ  CODE  4S10-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  115 

Individual  Indian  Money  Accounts 

February  15.  1985. 
ACTION:  Proposed  rule. 


summary:  The  Bureau  of  Indian  Affairs 
is  publishing  a  proposed  rule  which 
amends  25  CFR  Part  115  by  adding  a 
new  §  115.10  that  will  provide  individual 
Indian  money  account  holders  due 
process  procedures  which  are  not  now 
in  the  existing  regulations;  deleting  the 
present  §  115.13  as  it  now  reads  and 
renumbering  it  as  §  11514  which  will 


clarify  and  streamline  the  appeal 
procedures;  and  renumbering  the 
present  §§  115.10  through  115.13  as 
§§  115.11  through  115.14. 

DATE:  Comments  must  be  submitted  on 
or  before  April  18. 1985. 

ADDRESS:  Send  written  comments  to 
John  W.  Fritz.  Deputy  Assistant 
Secretary— Indian  Affairs  (Operations), 
Department  of  the  Interior,  18th  and  C 
Streets,  N.W.,  Washington,  D.C.  20245. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  C.  Davis.  Program  Coordination 
Staff,  Office  of  Trust  Responsibilities, 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior,  Washington,  D.C.  20245, 
telephone  number  (202)  343-2963. 
SUPPLEMENTARY  INFORMATION:  These 
amendments  to  25  CFR  Part  115  are 
being  made  to  provide  due  process 
which,  in  Kennerly  v.  United  States,  721 
F.2d  1252  (9th  Cir.  1983),  was  found  to  be 
wanting  in  the  existing  regulations  with 
respect  to  the  payment  of  claims  from 
Individual  Indian  Money  Accounts,  as 
authorized  by  25  CFR  115.9. 

This  proposed  rule  is  published  in 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  in  209  DM. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions,  or  objections 
regarding  this  proposed  rule. 

This  document,  when  final,  will 
provide  due  process  procedure  which 
was  found  to  be  wanting  in  the  existing 
regulations,  with  respect  to  the  payment 
of  claims  from  IIM  accounts,  as 
authorized  by  25  CFR  115.9. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601). 

The  Department  of  the  Interior  has 
determined  that  this  document  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1983. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3504  (b)(6). 

The  primary  author  of  this  document 
is  Barbara  C.  Davis.  Program 
Coordination  Staff.  Office  of  Trust 
Responsibilities,  Bureau  of  Indian 
Affairs,  telephone  number  (202)  343- 
2963. 
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List  of  Subjects  in  25  CFR  Part  115 

Indians — business  and  finance. 

PART  115— INDIVIDUAL  INDIAN 
MONEY  ACCOUNTS 

For  the  reasons  set  out  in  the 
preamble.  Part  115  of  Chapter  I  Title  25 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  115 
reads  as  follows: 

Authority:  R.S.  441.  as  amended.  R.S.  463, 
R.S.  465,  5  U.S.C.  301;  25  U.S.C.  2.  9:  43  U.S.C. 
1457. 

§115.13    (Redesignated  as  §115.14] 

2.  Section  115.13  is  redesignated  as 
115.14  and  revised  to  read  as  follows: 

§115.14    Appeals. 

Appeals  from  an  action  taken  by  an 
official  of  the  Bureau  of  Indian  Affairs 
may  be  taken  pursuant  to  25  CFR  Part  2. 

§§  115.10—115.12    (Redesignated  as 
§§115.11—115.13] 

3.  Sections  115.10. 115.11,  and  115.12 
are  redesignated  as  §§  115.11, 115  12, 
and  115.13,  respectively. 

4.  A  new  §  115.10  is  added  to  read  as 
follows: 

§  115.10    Procedures  relative  to 
restrictions. 

(a)  If  an  individual's  access  to  funds 
in  the  individual's  Indian  money  account 
is  limited,  or  it  is  proposed  to  pay 
creditors  pursuant  to  section  115.9,  the 
individual  must  be  notified  in  writing  as 
follows: 

(1)  The  notice  must  be  given  to  the 
individual  affected  at  the 
commencement  of  the  restriction  or  at 
least  40  days  prior  to  involuntary 
distribution  of  funds  from  the  account. 

(2)  The  notice  must  state  the  reasons 
giving  rise  to  the  restriction  or  proposed 
payment. 

(3)  The  notice  shall  inform  the 
individual  of  the  right  to  a  hearing  and 
that  a  request  for  a  hearing  must  be  in 
writing,  received  by  the  Secretary,  or  an 
authorized  representative,  within  30 
days  of  receiving  the  notice  of  proposed 
action. 

(4)  The  notice  of  proposed  action  shall 
be  sent  by  Certified  Mail-Return  Receipt 
Requested. 

(5)  The  notice  shall  state  that  a  copy 
of  the  rights  listed  in  paragraph  (c)  of 
this  section  are  transmitted  along  with 
the  notice. 

(b)  If  the  individual  fails  to  request  a 
hearing,  the  individual  is  deemed  to 
consent  to  the  continued  limitation  on 
and/or  disbursement  of  funds  from  the 
IIM  Account  in  accordance  with  the 
terms  of  the  notice. 


(c)  The  Secretary,  or  an  authorized 
representative,  shall  conduct  a  hearing, 
if  so  requested  as  specified  above,  to 
determine  whether  to  continue  to 
restrict  the  Individual  Indian  Money 
Account,  and/or  allow  payment  of 
claims  from  such  accounts.  The 
following  are  requirements  for  such  a 
fair  hearing: 

(1)  The  hearing  shall  be  held  within  10 
working  days  of  the  Secretary's,  or  an 
authorized  representative's,  receipt  of 
the  request  for  a  hearing. 

(2)  The  individual  must  be  given  the 
opportunity  to  be  heard.  This  includes 
the  right  to  hear  the  case  against  the 
individual;  to  present  testimony,  to 
present  witnesses,  and  to  question  and 
rebut  opposing  witnesses.  This  includes 
the  right  to  orally  present  arguments  and 
evidence. 

(3)  If  the  individual  desires  an 
attorney  or  other  representative,  one 
may  be  retained  at  the  individual's  own 
expense. 

(4)  The  decision  to  uphold  or  overturn 
the  proposed  action,  must  be  made  by 
the  Secretary,  or  an  authorized 
representative,  and  must  be  based  on 
information  presented  or  referred  to  at 
the  hearing. 

(5)  The  Secretary,  or  an  authorized 
representative,  shall  make  provisions  fc- 
recording  the  hearing  and  shall  preserve 
the  record  for  the  duration  of  the  appeal 
period.  Tape  recording  the  hearing  is 
sufficient. 

(6)  The  Secretary,  or  an  authorized 
representative,  will  advise  all  parties 
concerned,  in  writing,  of  a  decision 
within  10  working  days  after  completion 
of  the  hearing. 

(d)  No  money  shall  be  paid  from  an 
Individual  Indian  Money  Account  to  a 
creditor  until  a  final  decision  on  the 
claim  is  rendered. 

lohn  W.  Fritz, 

Deputy  Assistant  Secretary — Indian  Affairs 
(Operat:ons). 

[PR  Doc.  85-6322  Filed  3-1&-85:  8:45  am) 

BILUNQ  COOC  431CM)2-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

(LR-153-81] 

Penalties  for  Failure  to  Make  a  Return 
or  Furnish  a  Statenr>ent  Under  Section 
6039C;  Withdrawal  of  Notice  of 
Proposed  Rulemaking 

AQENCY:  Internal  Revenue  Service, 
Treasury. 


action:  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  withdraws  the 
notice  of  proposed  rulemaking  relating 
to  penalties  for  failure  to  make  a  return 
or  furnish  a  statement  under  section 
6039C  that  appeared  in  the  Federal 
Register  on  January  6, 1983  (48  FR  647). 
The  notice  is  being  withdrawn  because 
section  6039C  was  completely  revised 
by  the  Tax  Reform  Act  of  1984. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  E.  Culbertson  jr.  of  the 
Legislation  and  Regulations  Division, 
Office  of  Chief  Counsel.  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  N.W..  Washington.  D.C.  20224. 
Attention:  CC:LR:T  (LR-153-81).  202- 
566-3289,  not  a  toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  withdraws  the  notice 
of  proposed  rulemaking  under  section 
6652(g)  that  appeared  in  the  Federal 
Register  January  6, 1983  (48  FR  647).  The 
notice  proposed  regulations  on  penalties 
relating  to  the  requirements  of  section 
6039C  of  the  Internal  Revenue  Code  of 
1954,  Section  6039C  required  extensive 
information  reporting  as  a  means  of 
enforcing  the  tax  imposed  on  foreign 
investment  in  U.S.  real  property  under 
section  897.  Regulations  under  section 
6652(g)  were  needed  to  provide  the 
public  and  Internal  Revenue  Service 
with  guidance  concerning  the 
applicability  of  penalties  for  failures  to 
file  information  returns  or  furnish 
certain  other  statements  required  under 
section  6039C.  Regulations  are  no  longer 
necessary  because  the  Tax  Reform  Act 
of  1984  substantially  amends  the 
reporting  required  under  section  6039C. 
The  reporting  requirements  have  been 
limited  because  new  Code  section  1445 
now  provides  for  withholding  of  the  tax 
imposed  under  section  897. 

Drafting  Information 

The  principal  author  of  this  document 
is  Mary  Elizabeth  Dean  of  the 
Legislation  and  Regulations  Division, 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
this  document  both  in  matters  of 
substance  and  style.    ' 

Withdrawal  of  Proposed  Amendments 

The  proposed  amendments  to  26  CFR 
Part  301,  relating  to  penalties  under 
section  6652(g)  for  failure  to  make  a 
return  or  furnish  a  statement  under 
section  6039C  and  published  in  the 
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Federal  Register  on  January  6, 1983  (48 
FR  647).  are  hereby  withdrawn. 
Roscoe  L.  Egger,  (r.. 

Commissioner  of  Internal  Revenue. 
[FR  Doc.  85-«571  Filed  3-18-85;  8:45  am] 
BILUNQ  COOC  a30-01-M 

DEPAHTMEhfT  OF  JUSTICE 
Office  of  Justice  Programs 
28  CFR  Part  32 

Public  Safety  Ofncers'  Death  Benefits 

agency:  Office  of  Justice  Programs. 
Departrr.fnt  of  Justice. 
ACTION;  Pr-oposed  regulation,  with 
request  for  comment. 

summary:  The  regulations  covering 
public  safety  officers'  death  benefits  and 
the  appendix  to  those  regulations  are 
being  amended  to  comply  with  statutory 
amendments  to  the  Public  Safety 
Officers'  Benefits  [PSOB]  Act.  The 
Bureau  of  Justice  Assistance  has  been 
authorized  to  administer  the  PSOB 
program.  As  a  nomenclature  change,  this 
Bureau  has  been  substituted  for  the 
"Law  Enforcement  Assistance 
Administration"  as  the  administering 
agency.  Other  proposed  changes  to  the 
regulation  include  provision  of  coverage 
to  Federal  public  safety  officers; 
changes  to  facihtate  transactions  with 
the  Department  of  Labor;  and 
clarification  of  "gross  negligence"  and 
"intoxication"  standards. 
DATES:  Comments  must  be  received  on 
or  before  May  20, 1985. 
AnowEtS:  Comments  may  be  mailed  to 
Charles  A.  Lauer,  General  Counsel. 
Office  of  Justice  Programs,  Department 
of  Justice.  633  Indiana  Avenue.  NW., 
Room  1268,  Washington.  D.C  20531. 
FOU  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Lauer.  202-724-7792,  or 
Yvette  D.  Caesar.  202-724-6235. 
SUPPLEMENTARY  INFORMATION: 

1.  The  Justice  Assistance  Act  of  1984. 
Title  II  of  Pub.  L  98-473.  98  Stat.  1837 
(October  12, 1984)  eliminated  the  Office 
of  Justice  Assistance.  Research,  and 
Statistics  and  the  Law  Enforcement 
Assistance  Administration  and  created 
the  Office  of  Justice  Programs  and  a 
bureau  which  administers  the  Public 
Safety  Officers'  Benefits  Program  called 
the  Bureau  of  Justice  Assistance. 
Accordingly,  the  references  to  the 
"Administration"  have  been  replaced  by 
the  term  "Bureau  of  Justice  Assistance" 
or  "Bureau  "  to  reflect  the  statutory 
change  in  the  organization's 
terminology. 

2.  An  amendment  to  the  benefits 
payable  section,  section  1201(e).  is 


intended  to  facilitate  our  financial 
transactions  with  the  Department  of 
Labor  with  respect  to  benefits  payable 
under  5  U.S.C.  8191.  II  relieves  the 
Department  of  Labor  of  the 
administrative  burden  of  reimbursing 
the  Department  of  Justice  for  amounts  it 
paid  to  PSOB  survivors  who  are  also 
eligible  for  section  8191  benefits.  The 
Department  of  Labor  need  no  longer 
make  actual  disbursements  to  the 
Bureau  of  Justice  Assistance,  every  time 
a  claim  is  paid  under  both  programs. 
(The  5  U.S.C.  8191  program  is  a  benefits 
program  for  the  families  of  State  and 
local  law  enforcement  officers  that  is 
administered  by  the  Department  of 
Labor.)  As  explained  by  the  Senate 
Judiciary  Committee  Report  on  S.  241,  at 
58,  "under  the  new  language  the 
Department  of  Labor  need  only  keep 
internal  records  of  payments  that  would 
have  been  made  under  the  section  8191 
program,  but  for  the  PSOB  Act,  until 
such  time  as  those  payments  exceed  the 
benefits  awarded  to  the  beneficiary  in 
question  under  PSOB,  At  that  time,  the 
Department  of  Labor  will  begin  to  make 
whatever  actual  payments  may  still  be 
due  section  8191  beneficiaries.  The 
amendment  codifies  a  recommendation 
of  the  General  Accounting  Office."  (S. 
Rept.  No.  96-142  (May  14, 1979)) 

3.  An  additional  circumstance  has 
been  added  to  the  Act  under  which  a 
benefit  will  not  be  paid  to  a  public 
safety  officer's  survivors.  If  a  public 
safety  officer  was  performing  his  or  her 
duties  in  a  grossly  negligent  manner  at 
the  time  of  his  or  her  death  (section 
1202(3))  no  benefit  shall  be  paid.  This 
clarification  of  "line  of  duty  "  death 
changes  the  rule  of  law  established  in 
HaroJd  v.  United  States,  Ct.  CI.  424-79 
(Decided  Sept.  10,1980).  in  which  the 
court  ordered  payment  to  a  law 
enforcement  officer  because  the  PSOB 
Act  contained  no  provision  which 
expressly  denied  benefits  to  survivors  of 
an  officer  when  his  death  was  caused  by 
his  own  negligence. 

4.  the  definition  of  "intoxication"  has 
been  amended  to  reflect  statutory 
amendments  to  section  1203(4)  of  the 
Act.  Under  the  predecessor  Act, 
coverage  was  denied  if  it  could  be 
shown  that  intoxication  was  the 
proximate  cause  of  death.  Establishing 
or  disproving  "proximate  cause"  was 
extremely  difficult.  As  a  result,  some 
claims  had  to  be  paid  where  officers 
were  intoxicated.  This  new  amendment 
eliminates  the  causation  requirement 
and  instead  replaces  it  with  a  two-tiered 
approach  in  which  blood  alcohol  levels 
are  determinative  of  intoxication. 

5.  The  PSOB  Act  now  covers  Federal 
law  enforcement  officers  and  firefighters 
killed  in  the  line  of  duty  in  the  same 


manner  as  it  covers  State  and  local 
public  safety  officers.  This  death  benefit 
to  survivors  of  Federal  public  safety 
officers  is  in  addition  to  death  benefits 
that  may  be  received  under  the  Federal 
employee  workers'  compensation  law 
(FECA).  5  U.S.C.  8191  (1980). 

This  order  is  not  a  rule  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  This  order  is  not  a 
"major  rule"  as  defined  by  section  l.b. 
of  Executive  Order  No.  12231,  3  CFR 
Part  127  (1981).  The  collection  of 
information  requirements  contained  in 
the  proposed  regulation  have  been 
submitted  to  tWQIfice  of  Management 
and  Budget  forreview  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
35G4{h).  Comments  on  these 
requirements  should  be  directed  to  the 
Office  Justice  Programs  and  the  Office 
of  Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Desk  Officer  for 
Justice. 

List  of  Subjects  in  28  CFR  Part  32 

Administrative  practice  and 

procedure. 

For  the  reasons  set  out  in  the 
preamble.  Part  32,  and  the  Appendix  to 
Part  32.  Chapter  I  of  Title  28.  Code  of 
Federal  Regulations,  are  revised  as  set 
forth  below. 

PART  32— PUBLIC  SAFETY  OFRCERS' 
DEATH  BENERTS 

Sut>part  A— Introduction 


Sec. 
32.1 
32.2 


F*urpo8e. 
Definitions. 


Sut>part  B— Officers  Covered 

32.3  Coverage. 

32.4  Reasonable  doubt  of  coverage. 

32.5  Findings  of  State  and  local  agencies. 

32.6  Conditions  on  payment. 

32.7  Intentional  misconduct  of  the  officer. 

32.8  Intention  to  bring  about  death. 

32. 9  Voluntary  intoxication. 

Subpart  C— Beneficiaries 

32.10  Order  of  priority. 

32.11  Contributing  factor  to  death. 

32.12  Determination  of  relationship  of 
spouse. 

32.13  Determination  of  relationship  of  child. 

32.14  Determination  of  parent. 

32.15  Determination  of  dependency. 

Subpart  0 — Interim  and  Reduced  Payments 

32.16  Interim  payment  in  general. 

32.17  Repayment  and  waiver  of  repayment. 

32.18  Reduction  of  payment. 

Subpart  E— Filing  and  Processing  of  Ctatms 

32.19  Persons  executing  claims. 

32.20  Claims. 

32.21  Evidence. 

32.22  Representation. 
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Subpart  F— Determination,  Hearing,  and 
Review 

Sf'c. 

32.23  Finding  of  eligibility  or  ineligibility. 

32.24  Request  for  a  nearing. 
Appendix  to  Part  32— PSOB  Hearing  and 

Appeal  Procedures 
Authority:  Sees.  801(a)  and  1204(a)  of  the 
Omnibus  Crime  Control  and  Safe  Streets  Act 
of  1968,  42  use.  3701.  et  seq..  as  amended 
(Pub.  L  90-351.  as  amended  by  Pub.  L.  93-83. 
Pub.  L  93-415.  Pub.  L.  94-430.  Pub  L.  94-503. 
and  Pub.  L.  98-473). 

Subpart  A— Introduction 
§  32.1     Purpose. 

The  purpose  of  this  regulation  is  to 
implement  the  Public  Safety  Officers' 
Benefits  Act  of  1976  which  authorizes 
the  Office  of  Justice  Programs,  Bureau  of 
Justice  Assistance  to  pay  a  benefit  of 
S50.000  to  specified  survivors  of  public 
safety  officers  found  to  have  died  as  the 
direct  and  proximate  result  of  a  personal 
injury  sustained  in  the  line  of  duty.  The 
Act  is  Part  ]  of  Title  I  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968,  42  U.S.C.  3701,  et  seq.,  as  amended 
by  Pub.  L.  93-83,  Pub.  L  93-m5,  Pub.  L 
94-430,  Pub.  L.  94-503.  and  Pub.  L.  9&- 
473. 

§  32.2    Dennitiona. 

(a)  "The  Act"  means  the  Public  Safety 
Officers'  Benefits  Act  of  1976,  42  U.S.C. 
3796.  et  seq..  Pub.  L  9*-430.  90  Stat.  1346 
(September  29, 1976),  as  amended. 

(b)  "Bureau"  means  the  Bureau  of 
Justice  Assistance  of  the  Office  of 
Justice  Programs  (hereinafter  referred  to 
as  the  Bureau  or  BJA). 

(c)  "Line  of  duty"  means  any  action 
which  an  officer  whose  primary  function 
is  crime  control  or  reduction, 
enforcement  of  the  criminal  law,  or 
suppression  of  fires  is  obligated  or 
authorized  by  rule,  regulation,  condition 
of  employment  or  service,  or  law  to 
perform,  including  those  social. 
ceremonial,  or  athletic  functions  to 
which  the  officer  is  assigned,  or  for 
which  the  officer  is  compensated,  by  the 
public  agency  he  serves.  For  other 
officers,  "line  of  duty"  means  any  action 
the  officer  is  so  obligated  or  authorized 
to  perform  in  the  course  of  controUirvg  or 
reducing  crime,  enforcing  the  criminal 
law,  or  suppressing  fires. 

(d)  "Direct  and  proximate"  or 
"proximate"  means  that  the  antecedent 
event  is  a  substantial  factor  in  the  result. 

(e)  "Personal  injury"  means  any 
traumatic  injury,  as  well  as  diseases 
which  are  caused  by  or  result  from  such 
an  injury,  but  not  occupational  diseases. 

(f)  Traumatic  injury"  means  a  wound 
or  the  condition  of  the  body  caused  by 
external  force,  including  injuries 
inflicted  by  bullets,  explosives,  sharp 
instruments,  blunt  objects  or  other 


physical  blows,  chemicals,  electricity, 
climatic  conditions,  infectious  diseases, 
radiation,  and  bacteria,  but  excluding 
stress  and  strain. 

(g)  "Occupational  disease"  means  a 
disease  which  routinely  constitutes  a 
special  hazard  in,  or  is  commonly 
regarded  as  a  concomitant  of  the 
officer's  occupation. 

(h)  "Public  safety  officer"  means  any 
individual  serving  a  public  agency  in  an 
official  capacity,  with  or  without 
compensation,  as  a  law  enforcement 
officer  or  a  firefighter. 

(i)  "Law  enforcement  officer"  means 
any  individual  involved  in  crime  and 
juvenile  delinquency  control  or 
reduction,  or  enforcement  of  the  law, 
including  but  not  limited  to  police, 
corrections,  probation,  parole,  and 
judicial  officers. 

(j)  "Firefighter"  includes  any 
individual  serving  as  an  officially- 
recognized  or  designated  member  of  a 
legally-organized  volunteer  fire 
department. 

(k)  "Child"  means  any  natural, 
illegitimate,  adopted,  or  posthumous 
child  or  stepchild  of  a  deceased  public 
safety  officer  who,  at  the  time  of  the 
public  safety  officer's  death,  is: 

(1)  Eighteen  years  of  age  or  under: 

(2)  Over  eighteen  years  of  age  and  a 
student,  as  defined  in  section  8101  of 
title  5,  United  States  Code;  or 

(3)  Over  eighteen  years  of  age  and 
incapable  of  self-support  because  of 
physical  or  mental  disability. 

(1)  "Stepchild"  means  a  child  of  the 
officer's  spouse  who  was  living  with, 
dependent  for  support  on.  or  otherwise 
in  a  parent-child  relationship,  as  set 
forth  in  §  32.13(b)  of  the  regulations. 
with  the  officer  at  the  time  of  the 
officer's  death.  The  relationship  of 
stepchild  is  not  terminated  by  the 
divorce,  remarriage,  or  death  of  the 
stepchild's  natural  or  adoptive  parent. 

(m)  "Student"  means  an  individual 
under  23  years  of  age  who  has  not 
completed  four  years  of  education 
beyond  the  high  school  level  and  who  is 
regularly  pursuing  a  full-time  course  of 
study  or  training  at  an  institution  which 
is: 

(1)  A  school  or  college  or  university 
operated  or  directly  supported  by  the 
United  States,  or  by  a  State  or  local 
government  or  political  subdivision 
thereof: 

(2)  A  school  or  college  or  university 
which  has  been  accredited  by  a  State  or 
by  a  State  recognized  or  nationally 
recognized  accrediting  agency  or  body: 

(3)  A  school  or  college  or  university 
not  so  accredited  but  whose  credits  are 
accepted,  on  transfer,  by  at  least  three 
institutions  which  are  so  accredited  for 


credit  on  the  same  basis  as  if  transferred 
from  an  institution  so  accredited,  or 

(4)  An  additional  type  of  educational 
or  training  institution  as  defined  by  the 
Secretary  of  Labor. 

Such  an  individual  is  deemed  not  to 
have  ceased  to  be  a  student  daring  an 
interim  between  school  years  if  the 
interim  is  not  more  than  four  months 
and  if  the  student  shows  to  the 
satisfaction  of  the  Bureau  that  the 
student  has  a  bona  fide  intention  of 
continuing  to  pursue  a  full-time  course 
of  study  or  training  during  the  semester 
or  other  enrollment  period  immediately 
after  the  interim  or  during  periods  of 
reasonable  duration  during  which  in  the 
judgment  of  the  Bureau  the  student  is 
prevented  by  factors  beyond  the 
student's  control  from  pursuing  the 
student's  education.  A  student  whose 
23rd  birthday  occurs  during  a  semester 
or  other  enrollment  period  is  deemed  a 
student  until  the  end  of  the  semester  or 
other  enrollment  period. 

(n)  "Spouse"  means  the  husband  or 
wife  of  the  deceased  officer  at  the  time 
of  the  officer's  death,  and  includes  a 
spouse  Uving  apart  from  the  officer  at 
the  time  of  the  officer's  death  for  any 
reason. 

(0)  "Dependent"  means  any  individual 
who  was  substantially  reliant  for 
support  upon  the  income  of  the 
deceased  public  safety  officer. 

(p)  "Intoxication"  means  a 
disturbance  of  mental  or  physical 
faculties — 

(1)  Resulting  from  the  introduction  of 
alcohol  into  the  body  as  evidenced  by 

(i)  A  post-mortem  blood  alcohol  level 
of  .20  per  centum  or  greater  or 

(ii)  A  post-mortem  blood  alcohol  level 
of  at  least  .10  per  centum  unless  the 
Bureau  receives  convincing  evidence 
that  the  public  safety  officer  was  not 
acting  in  an  intoxicated  manner 
immediately  prior  to  the  officer's  death: 
or 

(2)  Resulting  from  drugs  or  other 
substances  in  the  body. 

(a)  "Public  agency"  means  the  United 
States,  any  State  of  the  United  States. 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
■Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  the  Trust 
Territories  of  the  Pacific  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  any  territory  or  possession 
of  the  United  States,  or  any  urut  of  local 
government,  department,  agency,  or 
instrumentality  of  any  of  the  foregoing. 

(r)  "Support"  means  food,  shelter, 
clothing,  ordinary  medical  expenses, 
and  other  ordinary  and  customary  items 
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for  maintenance  of  the  person 
supported 

Subpart  B — Officers  Covered 
§  32.3    Coverage. 

In  any  case  in  which  the  Bureau 
determines  under  regulations  issued 
pursuant  to  this  part,  that  a  public  safety 
officer,  as  defined  in  §  32.2(h).  has  died 
as  the  direct  and  proximate  result  of  a 
personal  injury  sustained  in  the  line  of 
duty,  the  Bureau  shall  pay  a  benefit  of 
SSO.OO)  in  the  order  specified  in  §  32.10, 
subject  to  the  conditions  set  forth  in 
§  32.6. 

§  32.4    Reasonable  doubt  of  coverage. 

The  Bureau  shall  rusolve  any 
reasonable  doubt  arising  from  tfie 
circumstances  of  the  officer's  death  in 
favor  of  payment  of  the  death  bwiefit. 

§  32.5    Findings  of  State  and  local 
agencies. 

The  Eureau  will  give  substantial 
weight  to  the  evidence  and  findings  of 
fact  presented  by  State  and  local 
administrative  and  investigative 
agencies.  The  Burr.iu  will  request 
additional  assistance  or  conduct  its  own 
investigation  when  it  believes  that  the 
existing  evidence  does  not  provide  the 
Bureau  with  a  rational  basis  for  a 
decision  on  a  material  element  of 
eligibility. 

§  32.8    Conditions  on  payment. 

(a)  No  benefit  shall  be  paid — 

(1)  If  the  death  was  caused  by  the 
intentional  misconduct  of  the  public 
safety  officer  or  by  such  officer's 
intention  to  bring  about  the  officer's 
death; 

(2)  If  the  public  safety  officer  was 
voluntarily  intoxicated  at  the  time  of  the 
officer's  death: 

(3)  If  the  public  safety  officer  was 
performing  the  officer's  duties  in  a 
grossly  negligent  manner  at  the  time  of 
the  officers  death; 

(4)  To  any  individual  who  would 
otherwise  be  entitled  to  a  benefit  under 
this  part  if  such  individual's  actions 
were  a  substantial  contributing  factor  to 
the  death  of  the  public  safety  officer;  or 

(5)  To  any  individual  employed  in  a 
capacity  other  than  a  civilian  capacity. 

(b)  The  Act  applies  only  to  deaths 
occurring  from  injuries  sustained  on  or 
after  September  29, 1976. 

§  32.7    Intentional  misconduct  of  ttie 
officer. 

The  Bureau  will  consider  at  least  the 
following  factors  in  determining  whether 
death  was  caused  by  the  intentional 
misconduct  of  the  officer: 


(a)  Whether  the  conduct  was  in 
violation  of  niles  and  regulations  of  the 
employer,  or  ordinances  and  laws:  and 

(1)  Whether  the  officer  knew  the 
conduct  was  prohibited  and  understood 
its  import; 

(2)  Whether  there  was  a  reasonable 
excuse  for  the  violation;  or 

(3)  Whether  the  rule  violated  is 
habitually  observed  and  enforced; 

(b)  Whether  the  ofTicer  had  previously 
engaged  in  similar  misconduct; 

(c)  Whether  the  officer's  intentional 
misconduct  was  a  substantial  factor  in 
the  officer's  death;  and 

(d)  The  existence  of  an  intervening 
force  which  would  have  independently 
caused  the  officer's  death  and  which 
would  not  otherwise  prohibit  payment 
of  a  death  benefit  pursuant  to  these 
regulations.  j 

§  32.8    Intention  to  bring  about  death. 

The  Bureau  will  consider  at  least  the 
following  factors  in  determining  whether 
the  officer  intended  to  bring  about  the 
officer's  own  death: 

(a)  Whether  the  death  was  caused  by 
insanity,  through  an  uncontrollable 
impulse  or  without  conscious  volition  to 
produce  death: 

(b)  Whether  the  officer  had  a  prior 
history  of  attempted  suicide; 

(c)  Whether  the  officer's  intent  to 
bring  about  the  officer's  death  was  a 
substantial  factor  in  the  officer's  death; 
and 

(d)  The  existence  of  an  intervening 
force  or  action  which  would  have 
independently  caused  the  officer's  death 
and  which  would  not  otherwise  prohibit 
payment  of  a  death  benefit  pursuant  to 
these  regulations. 

§  32.9    Voluntary  Intoxication. 

The  Bureau  will  apply  the  following 
evidentiary  factors  in  cases  in  which 
voluntary  intoxication  is  at  issue  in  an 
officer's  death. 

(a)  The  primary  factor  in  determining 
intoxication  at  the  time  the  injury 
occurred,  from  which  death  resulted,  is 
the  post-mortem  blood  alcohol  level. 

(1)  Benefits  will  be  denied  if  the 
decedent  had  a  post-mortem  blood 
alcohol  level  of  .20  per  centum  or 
greater:  or 

(2)  Benefits  will  be  denied  if  the 
decedent  had  a  post-mortem  blood 
alcohol  level  of  at  least  .10  per  centum 
but  less  than  .20  per  centum  unless  the 
Bureau  receives  convincing  evidence 
that  the  public  safety  officer  was  not 
acting  in  an  intoxicated  manner 
immediately  prior  to  his  death. 

(b)  Convincing  evidence  includes,  but 
is  not  limited  to:  Affidavits  or 
investigative  reports  demonstrating  that 
the  decedent's  speech,  movement. 


language,  emotion,  and  judgment  were 
normal  (for  the  officer]  immediately 
prior  to  the  injury  which  caused  the 
death. 

(c)  in  determining  whether  an  officer's 
intoxication  was  voluntary,  the  Bureau 
will  consider: 

(1)  Whether,  and  to  what  extent,  the 
officer  had  a  prior  history  of  voluntary 
intoxication  while  in  the  line  of  duty: 

(2)  Whether  and  to  what  degree  the 
officer  had  previously  used  the 
intoxicant  in  question:  and 

(3)  Whether  the  intoxicant  was 
prescribed  medically  and  was  taken 
within  the  prescribed  dosage. 

Subpart  C— Beneficiaries 

§32.10    Order  of  priority. 

(a)  When  the  Bureau  has  determined 
that  a  benefit  may  be  paid  according  to 
the  provisions  of  Subpart  B  and  §  32.11 
of  Subpart  C,  a^jenefit  of  $50,000  shall 
be  paid  in  the  following  order  or 
precedence: 

(1)  If  there  is  no  surviving  child  of 
such  officer,  to  the  surviving  spouse  of 
such  officer: 

(2)  If  there  are  a  surviving  child  or 
children  and  a  surviving  spouse,  one- 
half  to  the  surviving  child  or  children  of 
such  officer  in  equal  shares,  and  one- 
half  to  the  surviving  spouse: 

(3)  If  there  is  no  surviving  spouse,  to 
the  child  or  children  of  such  officers,  in 
equal  shares;  or 

(4)  If  none  of  the  above,  to  the 
dependent  parent  or  parents,  in  equal 
shares. 

(b)  If  no  one  qualifies  as  provided  in 
paragraph  (a)  of  this  section,  no  benefit 
shall  be  paid. 

§32.1 1    Contributing  factor  to  death. 

(a)  No  benefit  shall  be  paid  to  any 
person  who  would  otherwise  be  entitled 
to  a  benefit  under  this  part  if  such 
person's  intentional  actions  were  a 
substantial  contributing  factor  to  the 
death  of  the  public  safety  officer. 

(b)  When  a  potential  beneficiary  is 
denied  benefits  under  paragraph  (a),  of 
this  section,  the  benefits  shall  be  paid  to 
the  remaining  eligible  survivors,  if  any, 
of  the  officer  as  if  the  potential 
beneficiary  denied  benefits  did  not 
survive  the  officer. 

§  32.12    Determination  of  relationship  of 
spouse. 

(a)  Marriage  should  be  established  by 
one  (or  more)  of  the  following  types  of 
evidence  in  the  following  order  of 
preference: 

(1)  Copy  of  the  public  record  of 
marriage,  certified  or  attested,  or  by  an 
abstract  of  the  public  record,  containing 
sufficient  data  to  identify  the  parties,  the 
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date  and  place  of  the  marriage,  and  the 
number  of  prior  marriages  by  either 
party  if  shown  on  the  official  record, 
issued  by  the  officer  having  custody  of 
the  record  or  other  public  official 
authorized  to  certify  the  record,  or  a 
certified  copy  of  the  religious  record  of 
marriage; 

(2)  Official  report  from  a  public 
agency  as  to  a  marriage  which  occurred 
while  the  officer  was  employed  with 
such  agency: 

(3)  The  affidavit  of  the  clergyman  or 
magistrate  who  officiated; 

(4)  The  original  certificate  of  marriage 
accompanied  by  proof  of  its  genuineness 
and  the  authority  of  the  person  to 
perform  the  marriage; 

(5)  The  affidavits  or  sworn  statements 
of  two  or  more  eyewitnesses  to  the 
ceremony; 

(6)  In  jurisdictions  where  "common 
law"  marriages  are  recognized,  the 
affidavits  or  certified  statements  of  the 
spouse  setting  forth  all  of  the  facts  and 
circumstances  concerning  the  alleged 
marriage,  such  as  the  agreement 
between  the  parties  at  the  beginning  of 
their  cohabitation,  the  period  of 
cohabitation,  places  and  dates  of 
residences,  and  whether  clijldren  were 
born  as  the  result  of  the  relationship. 
This  evidence  should  be  supplemented 
by  affidavits  or  certified  statements 
from  two  or  more  persons  who  know  as 
the  result  of  personal  observation  the 
reputed  relationship  which  existed 
between  the  parties  to  the  alleged 
marriage  including  the  period  of 
cohabitation,  places  of  residences, 
whether  the  parties  held  themselves  out 
as  husband  and  wife  and  whether  they 
were  generally  accepted  as  such  in  the 
communities  in  which  they  lived;  or 

(7)  Any  other  evidence  which  would 
reasonably  support  a  belief  by  the 
Bureau  that  a  valid  marriage  actually 
existed. 

(b)  BJA  will  not  recognize  a  claimant 
as  a  "common  law"  spouse  under 
paragraph  (a)(6)  of  this  section  unless 
the  State  of  domicile  recognizes  him  or 
her  as  the  spouse  of  the  officer. 

(c)  If  applicable,  certified  copies  of 
divorce  decrees  of  previous  marriages  or 
death  certificates  of  the  former  spouses 
of  either  party  must  be  submitted. 

§  32.13    Determination  of  relationship  of 
child. 

(a)  In  general.  A  claimant  is  the  child 
of  a  public  safety  officer  if  the 
individual's  birth  certificate  shows  the 
officer  as  the  individual's  parent. 

(b)  Alternative.  If  the  birth  certificate 
does  not  show  the  public  safety  officer 
as  the  claimant's  parent,  the  sufficiency 
of  the  evidence  will  be  determined  in 
accordance  with  the  facts  of  a  particular 


case.  Proof  of  the  relationship  may 
consist  of — 

(1)  An  acknowledgment  m  writing 
signed  by  the  public  safety  officer:  or 

(2)  Evidence  that  the  officer  has  been 
identified  as  the  child's  j^rent  by  a 
judicial  decree  ordering  the  officer  to 
contribute  to  the  child's  support  or  for 
other  purposes;  or 

(.3)  Any  other  evidence  which 
reasonably  supports  a  finding  of  a 
parent-child  relationship,  such  as — 

(i)  A  certified  copy  of  the  public 
record  of  birth  or  a  religious  record 
showing  that  the  officer  was  the 
informant  and  was  named  as  the  parent 
of  the  child;  or 

(ii)  Affidavits  or  sworn  statements  of 
person  who  know  that  the  officer 
accepted  the  child  as  his:  or 

(iii)  Information  obtained  from  a 
public  agency  or  public  records,  such  as 
school  or  welfare  agencies,  which  shows 
that  with  the  officer's  knowledge  the 
officer  was  named  as  the  parent  of  the 
child. 

(c)  Adopted  child.  Elxcept  as  may  be 
provided  in  paragraph  (b)  of  this  section, 
evidence  of  relationship  must  be  shown 
by  a  certified  copy  of  the  decree  of 
adoption  and  such  other  evidence  as 
may  be  necessary.  In  jurisdictions 
where  petition  must  be  made  to  the 
court  for  release  of  adoption  documents 
or  information,  or  where  the  release  of 
such  documents  or  information  is 
prohibited,  a  revised  birth  certificate 
will  be  sufficient  to  establish  the  fact  of 
adoption. 

(d)  Stepchild.  The  relationship  of  a 
stepchild  to  the  deceased  officer  shall  be 
demonstrated  by — 

(1)  Evidence  of  birth  to  the  spouse  of 
the  officer  as  required  by  paragraphs  (a) 
and  (b)  of  this  section:  or 

(2)  If  adopted  by  the  spouse,  evidence 
of  adoption  as  required  by  paragraph  (c) 
of  this  section:  or 

(3)  Other  evidence,  such  as  that 
specified  in  §  32.13(b),  which  reasonably 
supports  the  existence  of  a  parent-child 
relationship  between  the  child  and  the 
spouse: 

(4)  Evidence  that  the  stepchild  was 
either — 

(i)  Living  with: 

(ii)  Dependent  for  support,  as  set  forth 
in  §  32.15:  or 

(iii)  In  a  parent-child  relationship,  as 
set  forth  in  §  32.13(b)  with  the  ofHcer  at 
the  time  of  the  officer's  death,  and 

(5)  Evidence  of  the  marriage  of  the 
officer  and  the  spouse,  as  required  by 
§  32  12. 

§  32. 1 4    Determination  of  relationship  of 
parent. 

(a)  In  general.  A  claimant  is  the 
parent  of  a  public  safety  officer  if  the 


officer's  birth  certificate  shows  the 
claimant  as  the  officer's  parent. 

(b)  Alternative.  If  the  birth  certificate 
does  not  show  the  claimant  as  the 
officer's  parent,  proof  of  the  relationship 
may  be  shown  by — 

(1)  An  acknowledgement  in  writing 
signed  by  the  claimant  before  the 
officer's  death:  or 

(2)  Evidence  that  the  claimant  has 
been  identified  as  the  officer's  parent  by 
judicial  decree  ordering  the  claimant  to 
contribute  to  the  officers  support  or  for 
other  purposes:  or 

(3)  Any  other  evidence  which 
reasonably  supports  a  finding  of  a 
parent-child  relationship,  such  as: 

(i)  A  certified  copy  of  the  public 
record  of  birth  or  a  religious  record 
showing  that  the  claimant  was  the 
informant  and  was  named  as  the  parent 
of  the  officer  or 

(h)  Affidavits  or  sworn  statements  of 
persons  who  know  the  claimant  had 
accepted  the  officer  as  the  claimant's 
child;  or 

(iii)  Information  obtained  from  a 
public  agency  or  public  records,  such  as 
school  or  welfare  agencies,  which  shows 
that  with  the  officer's  knowledge  the 
claimant  had  been  named  as  the  parent 
of  the  child. 

[c]  Adoptive  parent.  Except  as 
provided  in  paragraph  (b)  of  this  section, 
evidence  of  relationship  must  be  shown 
by  a  certified  copy  of  the  decree  of 
adoption  and  such  other  evidence  as 
may  be  necessary.  In  jurisdictions 
where  petition  must  be  made  to  the 
court  for  release  of  adoption  documents 
or  information,  or  where  release  of  such 
documents  or  information  is  prohibited, 
a  revised  birth  certificate  showing  the 
claimant  as  the  officer's  parent  will 
suffice. 

(d)  Step-parent.  The  relationship  of  a 
step-parent  to  the  deceased  officer  shall 
be  demonstrated  by — 

(1)  (i)  Evidence  of  the  officer's  birth  to 
the  spouse  of  the  step-parent  as  required 
by  §  32.13  (a)  and  (b),  or 

(ii)  If  adopted  by  the  spouse  or  the 
step-parent,  proof  of  adoption  as 
required  by  §  32.13(c):  or 

(ill)  Other  evidence,  such  as  ihat 
specified  in  paragraph  (b)  of  this 
section,  which  reasonably  supports  a 
parent-child  relationship  between  the 
spouse  and  the  officer  and 

(2)  Evidence  of  the  marriage  of  the 
spouse  and  the  step-parent,  as  required 
by  5  32.12. 

§32.15    Determination  of  dependency. 

(a)  To  be  eligible  for  a  death  benefit 
under  the  Act,  a  parent  or  a  stepchild 
not  living  with  the  deceased  officer  at 
the  time  of  the  officer's  death  shall 
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demonstrate  that  he  or  she  was 
substantially  reliant  for  support  upon 
the  income  of  the  officer. 

(b)  The  claimant  parent  or  stepchild 
shall  demonstrate  that  he  or  she  was 
dependent  upon  the  decedent  at  either 
the  time  of  the  officer's  death  or  of  the 
personal  injury  that  was  a  substantial 
factor  in  the  officer's  death. 

(c)  The  claimant  parent  or  stepchild 
shall  demonstrate  dependency  by 
submitting  a  signed  statement  of 
dependency  within  a  year  of  the 
officer's  death.  This  statement  shall 
include  the  following  information — 

(1)  A  list  of  all  sources  of  income  or 
support  for  the  twelve  months 
proceeding  the  officer's  injury  or  death; 

(2)  The  amount  of  income  or  value  of 
support  derived  from  each  source  listed; 
and 

(3)  The  nature  of  support  provided  by 
each  source. 

(d)  Generally,  the  Bureau  will 
consider  a  parent  or  stepchild 
"dependent"  if  he  or  she  was  reliant  on 
the  income  of  the  deceased  officer  for 
(iver  one-third  of  his  or  her  support. 

Subpart  D — Interim  and  Reduced 
Payments 

§32.16    Interim  payment  in  general. 

(a)  Whenever  the  Bureau  determines 
upon  a  showing  of  need  and  prior  to 
final  action  that  the  death  of  a  public 
safety  officer  is  one  with  respect  to 
which  a  benefit  will  probably  be  paid, 
the  Bureau  may  make  an  interim  benefit 
payment  not  exceeding  S3.000  to  the 
individual  entitled  to  receive  a  benefit 
under  Subpart  C  of  this  part. 

(b)  The  amount  of  an  interim  payment 
under  this  subpart  shall  be  deducted 
from  the  amount  of  any  final  benefit 
paid  to  such  individual 


§32.17    Repayment  and  waiver  of 
repayment. 

■    Where  there  is  no  final  benefit  paid, 
the  recipient  of  any  interim  benefit  paid 
under  §  32.16  shall  be  liable  for 
repayment  of  such  amount.  The  Bureau 
may  waive  all  or  part  of  such  repayment 
considering  for  this  purpose  the 
hardship  which  would  result  from  such 
repayment. 

§32.18    Reduction  ot  payment. 

(a)  The  benefit  paynble  under  this  part 
shall  be  in  addition  to  any  other  benefit 
that  may  be  due  from  any  other  source, 
except — 

(1)  Payments  authorized  by  section 
12(k)  of  the  Act  of  September  1, 1916.  as 
amended  (D.C.  Code,  section  4-622); 

(2)  Benefits  authorized  by  st-cticm  8191 
of  Title  5,  United  States  Code,  providing 
compensation  for  law  enforcement 
officers  not  employed  by  the  United 


States  killed  in  connection  with  the 
commission  of  a  crime  against  the 
United  States.  Such  beneficiaries  shall 
only  receive  benefits  under  such  section 
8191  that  are  in  e.xcess  of  the  benefits 
received  under  this  part:  and 

(3)  The  amount  of  the  interim  benefit 
payment  made  to  the  claimant  pursuant 
to  §  32.16. 

(b)  No  benefit  paid  under  this  part 
shall  be  subject  to  ejoecution  or 
attachment.  j 

Subpart  E— Filing  and  Processing  of 
Claims 

§32.19    Persons  executing  claims. 

(a)  The  Bureau  shall  determine  who  is 
the  proper  party  to  execute  a  claim  in 
accordance  with  the  following  rules — 

(1)  The  claim  shall  be  executed  by  the 
claimant  or  the  claimant's  legally 
designated  representative  if  the 
claimant  is  mentally  competent  and 
physically  able  to  execute  the  claim. 

(2)  If  the  claimant  is  mentally 
incompetent  or  physically  unable  to 
execute  the  claim;  and 

(i)  Has  a  legally  appointed  guardian, 
committee,  or  other  representative,  the 
claim  may  be  executed  by  such 
guardian,  committee,  or  other 
representative,  or 

(ii)  Is  in  the  care  of  an  institution,  the 
claim  may  be  executed  by  the  manager 
or  principal  officer  of  such  institution. 

(3)  For  good  cause  shown,  such  as  the 
age  or  prolonged  absence  of  the 
claimant,  the  Bureau  may  accept  a  claim 
executed  by  a  person  other  than  one 
described  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section. 

(b)  Where  the  claim  Is  executed  by  a 
person  other  than  the  claimant,  such 
person  shall,  at  the  time  of  filing  the 
claim  or  within  a  reasonable  time 
thereafter,  file  evidence  of  such 
persons  authority  to  execute  the  claim 
on  behalf  of  such  claimant  in 
accordance  with  the  following  rules — 

(1)  If  the  person  executing  the  claim  is 
the  legally-appointed  guardian, 
committee,  or  other  legally-designated 
representative  of  such  claimant,  the 
evidence  shall  be  a  certificate  executed 
by  the  proper  official  of  the  court  of 
appointment. 

(2)  If  the  person  executing  the  claim  is 
not  such  a  legally-designated 
representative,  the  evidence  shall  be  a 
statement  describing  such  person's 
relationship  to  the  claimant  or  the 
extent  to  which  such  person  has  the  care 
of  such  claimant  or  such  person's 
position  as  an  officer  of  the  institution  of 
which  the  claimant  is  an  inmate  or 
patient.  The  Bureau  may,  at  any  time, 
require  additional  evidence  to  establish 


the  authority  of  any  such  person  to  file 
or  withdraw  a  claim. 

§32.20    Claims 

(a)  Claimants  are  encouraged  to 
submit  their  claims  on  BJA  Form  3650/1. 
which  can  be  obtained  from:  Public 
Safety  Officers'  Benefits  Program, 
Bureau  of  Justice  Assistance, 
Washington,  D.C.  20531. 

(b)  Where  an  individual  files  Form 
3650/1  or  other  written  statement  with 
the  Bureau  which  indicates  an  intention 
to  claim  benefits,  the  filing  of  such 
written  statement  shall  be  considered  to 
be  the  filing  of  a  claim  for  benefits. 

(c)  A  claim  by  or  on  behalf  of  a 
survivor  of  a  public  safety  officer  shall 
be  filed  within  one  year  after  the  date  of 
death  unless  the  time  for  filing  is 
extended  by  the  Director  for  good  cause 
shown. 

(d)  Except  as  otherwise  provided  in 
this  part,  the  withdrawal  of  a  claim,  the 
cancellation  of  a  request  for  such 
withdrawal,  or  any  notice  provided  for 
pursuant  to  the  regulations  in  this  part, 
shall  be  in  writing  and  shall  be  signed 
by  the  claimant  or  the  person  legally 
designated  to  execute  a  claim  under 

§  32,19 

§  32.21     Evidence. 

(a)  A  claimant  for  any  benefit  or  fee 
under  the  Act  and  the  regulations  shall 
submit  such  evidence  of  eligibility  or 
other  material  facts  as  is  specified  by 
these  regulations.  The  Bureau  may  at 
any  time  require  additional  evidence  to 
be  submitted  with  regard  to  entitlement, 
the  right  to  receive  payment,  the  amount 
to  be  paid,  or  any  other  material  issue. 

(b)  Whenever  a  claimant  for  any 
benefit  or  fee  under  the  Act  and  the 
regulations  has  submitted  no  evidence 
or  insufficient  evidence  of  any  material 
issue  or  fact,  the  Bureau  shall  inform  the 
claimant  what  evidence  is  necessary  for 
a  determination  as  to  such  issue  or  fact 
and  shall  request  the  claimant  to  submit 
such  evidence  within  a  reasonable 
specified  time.  The  claimant's  failure  to 
submit  evidence  on  a  material  issue  or 
fact  as  requested  by  the  Bureau  shall  be 
a  basis  for  determining  that  the  claimant 
fails  to  satisfy  the  conditions  required  to 
award  a  benefit  or  fee  or  any  part 
thereof. 

(c)  In  cases  where  a  copy  of  a  record, 
document,  or  other  evidence,  or  an 
excerpt  of  information  therefrom,  is 
acceptable  as  evidence  in  lieu  of  the 
original,  such  copy  or  excerpt  shall, 
except  as  may  otherwise  clearly  be 
indicated  thereon,  be  certified  as  a  irue 
and  exact  copy  or  excerpt  by  the  official 
custodian  of  such  record,  or  other  public 
official  authorized  to  certify  the  copy. 
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§  32.22    Representation. 

(a)  A  claimant  may  be  represented  in 
any  proceeding  before  the  Bureau  by  an 
attorney  or  other  person  authorized  to 
act  on  behalf  of  the  claimant  pursuant  to 
§  32.19. 

(b)  No  contract  for  a  stipulated  fee  or 
for  a  fee  on  a  contingent  basis  will  be 
recognized.  Any  agreement  between  a 
representative  and  a  claimant  in 
violation  of  this  paragraph  is  void. 

(c)  Any  individual  who  desires  to 
charge  or  receive  a  fee  for  services 
rendered  for  an  individual  in  any 
application  or  proceeding  before  the 
Bureau  must  file  a  written  petition 
therefore  in  accordance  with  paragraph 
(e)  of  this  section.  The  amount  of  the  fee 
tlie  petitioner  may  charge  or  receive,  if 
any,  shall  be  determined  by  the  Bureau 
on  the  basis  of  the  factors  described  in 
paragraphs  (e)  and  (g)  of  this  section. 

(d)  Written  notice  of  a  fee 
determination  made  under  this  section 
shall  be  mailed  to  the  representative 
and  the  claimant  at  their  last  known 
addresses.  Such  notice  shall  inform  the 
parties  of  the  amount  of  the  fee 
authorized,  the  basis  of  the 
determination,  and  the  fact  that  the 
Bureau  assumes  no  responsibility  for 
payment. 

(e)  To  obtain  approval  of  a  fee  for 
services  performed  before  the  Bureau,  a 
representative,  upon  completion  of  the 
proceedings  in  which  the  representative 
rendered  services,  must  file  with  the 
Bureau  a  written  petition  containing  the 
following  information — 

(1)  The  dates  the  representative's 
services  began  and  ended; 

(2)  An  itemization  of  services 
rendered  with  the  amount  of  time  spent 
in  hours,  or  parts  thereof;  ' 

(3)  The  amount  of  the  fee  the 
representative  desires  to  charge  for 
services  performed: 

(4)  The  amount  of  fee  requested  or 
charged  for  services  rendered  on  behalf 
of  the  claimant  in  connection  with  other 
claims  or  causes  of  action  arising  from 
the  officer's  death  before  any  State  or 
Federal  court  or  agency; 

(5)  The  amount  and  itemization  of 
expenses  incurred  for  which 
reimbursement  has  been  made  or  is 
expected; 

(6)  The  special  qualifications  which 
enabled  the  representative  to  render 
valuable  services  to  the  claimant  (this 
requirement  does  not  apply  where  the 
representative  is  an  attorney);  and 

(7)  A  statement  showing  that  a  copy 
of  the  petition  was  sent  to  the  claimant 
and  that  the  claimant  was  advised  of  the 
claimant's  opportunity  to  submit  his  or 
her  comments  on  the  petition  to  B]A 
within  20  days. 


[f]  No  fee  determination  will  be  made 
by  the  Bureau  until  20  days  after  the 
date  the  petition  was  sent  to  the 
claimant.  The  Bureau  encourages  the 
claimant  to  submit  comments  on  the 
petition  to  the  Bureau  during  the  20-day 
period. 

(g)  In  evaluating  a  request  for 
approval  of  a  fee.  the  purpose  of  the 
public  safety  officers'  benefits 
program — to  provide  a  measure  of 
economic  security  for  the  beneficiaries 
thereof — will  be  considered,  together 
with  the  following  factors — 

(1)  The  services  performed  (including 
type  of  service); 

(2)  The  complexity  of  the  case; 

(3)  The  level  of  skill  and  competence 
required  in  rendition  of  the  services: 

(4)  The  amount  of  time  spent  on  the 
case; 

(5)  The  results  achieved; 

(6)  The  level  of  administrative  review 
to  which  the  claim  was  carried  within 
the  Bureau  and  the  level  of  such  review 
at  which  the  representative  entered  the 
proceedings; 

(7)  The  amount  of  the  fee  requested 
for  services  rendered,  excludixig  the 
amount  of  any  expenses  incurred,  but 
including  any  amount  previously 
authorized  or  requested; 

(8)  The  customary  fee  for  this  kind  of 
service;  and 

(9)  Other  awards  in  similar  cases, 
(h)  In  determining  the  fee.  the  Bureau 

shall  consider  and  add  thereto  the 
amount  of  reasonable  and  unreimbursed 
expenses  incurred  in  establishing  the 
claimant's  case.  No  amount  of 
reimbursement  shall  be  permitted  for 
expenses  incurred  in  obtaining  medical 
or  documentary  evidence  in  support  of 
the  claim  which  has  previously  been 
obtained  by  the  Bureau,  and  no 
reimbursement  shall  be  allowed  for 
expenses  incurred  by  the  claimant  in 
establishing  or  pursuing  the  claimant's 
application  for  approval  of  his  fee. 

Subpart  F— Determination,  Hearing, 
and  Review 

§  32.23    Finding  of  eligibility  or  ineligibility. 

Upon  making  a  finding  of  eligibility, 
the  Bureau  shall  notify  each  claimant  of 
its  disposition  of  his  or  her  claim.  In 
those  cases  where  the  Bureau  has  found 
the  claimant  to  be  ineligible  for  a  death 
benefit,  the  Bureau  shall  specify  the 
reasons  for  the  finding.  The  finding  shall 
set  forth  the  findings  of  fact,  and 
conclusions  of  law  supporting  the 
decision.  A  copy  of  the  decision. 
together  with  information  as  to  the  right 
to  a  hearing  and  review  shall  be  mailed 
to  the  claimant  at  his  or  her  last  known 
address. 


§  32.24    Request  for  a  hearing. 

(a)  A  claimant  may,  within  thirty  (?0] 
days  after  notification  of  ineligibility  by 
the  Bureau,  request  the  Bureau  to 
reconsider  its  finding  of  ineligibility.  The 
Bureau  shall  provide  the  claimant  the 
opportunity  for  an  oral  hearing  which 
shall  be  held  within  sixty  (60)  days  after 
the  request  for  reconsideration.  The 
claimant  may  waive  the  oral  hearing, 
and  present  written  evidence  to  the 
Bureau  within  sixty  (60)  days  after  the 
request.  The  request  for  hearing  shall  be 
made  to  the  Director,  Public  Safety 
Officers'  Benefits  Program,  BJ.A., 
Washington,  D.C.  2053i. 

(b)  If  requested,  the  oral  hearing  shall 
be  conducted  before  a  hearing  officer 
authorized  by  the  Bureau  to  conduct  the 
hearing,  in  any  location  agreeable  to  the 
claimant  and  the  hearing  officer. 

(c)  In  conducting  the  hearing,  the 
hearing  officer  shall  not  be  bound  by 
common  law  or  statutory  rules  of 
evidence,  by  technical  or  formal  rules  of 
procedure,  or  by  Chapter  5  of  the 
Administrative  Procedures  Act,  but  must 
conduct  the  hearing  in  such  manner  as 
to  best  ascertain  the  rights  of  the 
claimant.  For  this  purpose  the  hearing 
officer  shall  receive  such  relevant 
evidence  as  may  be  introduced  by  the 
claimant  and  shall,  in  addition,  receive 
such  other  evidence  as  the  hearing 
officer  may  determine  to  be  necessary 
or  useful  in  evaluating  the  claim. 
Evidence  may  be  presented  orally  or  in 
the  form  of  written  statements  and 
exhibits.  The  hearing  shall  be  recorded, 
and  the  original  of  the  complete 
transcript  shall  be  made  a  part  of  the 
claims  record. 

(d)  Pursuant  to  42  U.S.C.  the  hearing 
officer  may,  whenever  necessary: 

(1)  Issue  subpoenas; 

(2)  Administer  oaths: 

(3)  Examine  witnesses;  and 

(4)  Receive  evidence  at  any  place  in 
the  United  States. 

(e)  If  the  hearing  officer  believes  that 
there  is  relevant  and  matenal  evidence 
available  which  has  not  been  presented 
at  the  hearing,  the  hearing  officer  may 
adjourn  the  hearing  and,  at  any  time 
prior  to  mailing  the  decision,  reopen  the 
hearing  for  the  receipt  of  such  evidence. 

(f)  A  claimant  may  withdraw  his  or 
her  request  for  a  hearing  at  any  time 
prior  to  the  mailing  of  the  decision  by 
written  notice  to  the  hearing  officer  so 
stating,  or  by  orally  so  stating  at  the 
hearing.  A  claimant  shall  be  deemed  to 
have  abandoned  his  or  her  request  for  a 
hearing  if  he  or  she  fails  to  appear  at  the 
time  and  place  set  for  the  hearing,  and 
does  not,  within  10  days  after  the  time 
set  for  the  hearing,  show  good  cause  for 
such  failure  to  appear. 


10988 Federal  Register  /  Vol.  50,  No.  53  /  Tuesday.  March  19,  1985  /  Proposed  Rules 


(g)  The  hearing  officer  shall,  within 
thirty  (30)  days  after  receipt  of  the  last 
piece  of  evidence  relevant  to  the 
proceeding,  make  a  determination  of 
eligibility.  The  determmation  shall  set 
forth  the  findings  of  fact  and 
concldsions  of  law  supporting  the 
dt:termin:;lian.  The  hearing  officer's 
determination  shall  be  the  final  agency 
decision,  except  when  it  is  reviewed  by 
the  Director  under  paragraph  (h)  or  (i). 

(h)  The  Director  may.  on  his  or  her 
own  motion,  review  a  determination 
mnde  l,y  a  hearing  office.-.  If  the  Director 
decides  to  review  the  deleiinination.  the 
Director  shall: 

(1)  Inform  the  claimant  of  the  hearing 
officer's  determination  and  his  or  her 
decision  to  review  that  determination; 
and 

(2)  Give  the  claimant  30  Ja.\s  to 
comment  on  the  record  and  offer  new 
evidence  or  argument  on  the  issues  in 
controversy. 

1  he  Director,  in  accordance  with  the 
facts  found  on  review,  may  affirm  or 
reverse  the  hearing  officer's 
determination.  The  Director's 
deti-rmiRation  shall  set  forth  the  findings 
of  fact  and  conclusions  of  law 
supporting  the  de'ermination.  The 
Director's  deterniination  shall  be  the 
final  agency  decision. 

(i)  A  claimant  determined  ineligible 
by  a  hearing  officer  under  paragraph  (g) 
of  this  section  may,  within  thirty  (30) 
days  after  notificjtion  of  the  hearing 
officer's  determination: 

(1)  Request  the  Director  to  review  the 
recoid  and  the  hearing  officer's 
determ.ination;  a:ul 

(21  Comment  on  the  record,  and  offer 
new  evidence  or  argu.ment  on  the  issues 
in  controversy. 

The  Director  shall  make  the  final  agency 
determination  of  eligibility  within  thirty 
(30)  days  after  expiration  of  the 
comment  period.  The  notice  of  final 
determination  shall  set  forth  the  findings 
of  fact  and  conclusions  of  law 
supporting  the  determination.  The 
Director's  determination  shall  be  the 
final  agency  decision. 

(j)  No  payment  of  any  portion  of  a 
death  benef.t,  except  interim  benefits 
payable  under  §  32.16.  shall  be  made 
until  all  hearings  and  reviews  which 
may  affect  that  payment  have  been 
completed. 

Appendix  to  Part  32— PSOB  Hearing 
and  Appeal  Procedures 

1.  .V:::f:cal:on  to  Claimant  uf  Denial. 
These  appeal  procedures  apply  to  a 
claimants  '  request  for  reconsideration  of  a 


'  Aa  used  in  thiS  procedure,  the  word  "cld.manl" 
mean*  a  claimant  for  benefits  or.  where  apprnpnate. 
Uie  cUimant's  designated  representative. 


denial  made  by  the  Public  Safety  Officers' 
Benefits  (PSOB)  Office  (the  PSOB  Office). 
The  denial  letter  will  advise  the  claimant  of 
the  findings  of  fact  and  conclusions  of  law 
supporting  the  PSOB  Office's  determination, 
and  of  the  appeal  procedures  available  under 
i  32.24  of  the  PSOB  regulations.  A  copy  of 
every  document  in  the  caie  file  that  (A) 
contributed  to  the  detemiinalion;  and  (B)  was 
not  provided  by  the  claimant  shall  also  be 
attached  to  the  denial  letter,  except  where 
disclosure  of  the  material  would  result  in  a 
clearly  unwarranted  invasion  of  a  third 
party's  privacy.  The  attached  material  might 
typically  include  medical  opinions  offered  by 
the  Armed  Forces  Institute  of  Pathology, 
Legal  memoranda  from  the  Office  of  General 
Counsel  of  the  Office  of  )ustice  Programs,  or 
memoranda  to  the  file  prepared  by  PSOD 
Office  staff  A  copy  of  the  PSOB  regulations 
shall  also  by  enclosed. 

2.  Receipt  of  Appeal.  A.  When  an  appeal 
has  been  received,  the  PSOB  Office  will 
assign  the  case,  and  transmit  the  complete 
case  file  to  a  hearing  officer.  Assignments 
will  be  made  in  turn,  from  a  standing  roster, 
except  in  those  cases  where  a  case  is 
particularly  suitable  to  a  specific  hearing 
officer's  experience. 

B.  The  PSOB  Office  will  inform  the 
claimant  of  the  name  of  the  hearing  officer, 
request  submission  of  all  evidence  to  the 
hearing  officer,  and  send  a  copy  of  this 
appeals  procedu.-e.  If  an  oral  hearing  is 
requested,  the  PSOB  Officer  will  be 
responsible  for  scheduling  the  hearing  andv^ 
making  the  required  travel  arrangements. 

C.  The  PSOB  Office  will  be  responsible  for 
providing  all  administrative  support  to  the 
hearing  officer.  An  attorney  from  the  Office 
of  General  Counsel  (OGC)  who  has  not 
participated  in  the  consideration  of  the  claim 
will  provide  legal  advice  to  the  hearing 
officer.  The  hearing  officer  is  encouraged  to 
solicit  the  advice  of  the  assigned  OGC 
attorney  on  all  questions  of  law. 

D.  Prior  to  the  hearing,  the  hearing  officer 
shall  request  the  claimant  to  provide  a  list  of 
expected  witnesses,  and  a  brief  summary  of 
their  anticipated  testimony. 

3.  Designation  of  Hearing  Officers.  A.  In  an 
internal  instruction  the  B)A  Director 
designated  a  roster  of  hearing  officers  to  hear 
PSOB  appeals. 

B.  The  hearing  officers  are  specifically 
delegated  the  Director's  authority  to: 

(1)  Issue  subpoenas; 

(2)  Administer  oaths; 

(3)  Examine  witnesses;  and 

(4)  Receive  evidence  at  any  place  in  the 
United  Stales  the  officer  may  designate. 

4.  Conduct  of  the  Oral  Hearing.  A.  If 
requested,  an  oral  hearing  shall  be  conducted 
before  the  hearing  officer  in  any  location 
agreeable  to  the  officer  and  the  claimant. 

B.  The  hearing  officer  shall  call  the  hearing 
to  order  and  advise  the  claimant  of  (i)  the 
findings  of  fact  and  conclusions  of  law 
supporting  the  initial  determination;  (ii)  the 
nature  of  the  hearing  officer's  authority;  and 
(iii)  the  manner  in  which  the  hearing  will  be 
conducted  and  a  determination  reached. 

C.  In  conducting  the  hearing,  the  hearing 
officer  shall  not  be  bound  by  common  law  or 
statutory  rules  of  evidence,  by  technical  or 
formal  rules  or  procedures,  or  by  Chapter  5  of 


the  Administrative  Procedure  Act.  but  m-u.-it 
conduct  the  hearing  in  such  a  manner  as  to 
best  ascertain  the  rights  of  the  claimant. 

D.  The  hearing  officer  shall  receive  such 
relevant  evidence  as  may  be  introduced  by 
the  claimant  and  shall,  in  addition,  receive 
such  other  evidence  as  the  hcHring  officer 
may  determine  to  be  necessary  or  useful  in 
evaluating  the  claim. 

E.  Evidence  may  be  presented  orally  or  in 
the  form  of  written  statements  and  exhibits 
All  witnesses  shall  be  sworn  by  oath  or 
affirmation. 

F.  If  the  hearing  officer  believes  that  there 
is  relevant  and  material  evidence  available 
which  has  not  been  presented  at  the  hearing, 
the  hearing  may  be  adjourned  and.  at  any 
time  prior  to  the  mailing  of  notice  of  the 
decision,  reopened  for  the  receipt  of  such 
evidence.  The  officer  should,  in  any  event. 
seek  to  conclude  the  hearing  within  30  d.iys 
from  the  first  day  of  the  hearing. 

G.  All  hearings  shall  be  attended  by  the 
claimant  and  his  or  her  representative,  and 
such  other  persons  as  the  hearing  officer 
deems  necessary  and  proper.  The  wishes  of 
the  claimant  should  always  be  solicited 
before  any  other  persons  are  admitted  to  the 
hearing. 

H.  The  hearing  shall  be  recorded,  and  the 
original  of  the  complete  transcript  shall  be 
made  a  part  of  the  claims  record. 

I.  The  hearing  will  be  deemed  closed  on  the 
day  the  hearing  officer  receives  tha  last  piece 
of  evidence  relevant  to  the  proceeding. 

).  If  the  claimant  waives  the  oral  hearing, 
the  hearing  officer  shall  receive  all  relevant 
written  evidence  the  claimant  wishes  to 
submit.  The  hearing  officer  may  ask  the 
claimant  to  clarify,  or  explain  the  evidence 
submitted,  when  appropriate.  The  hearing 
officer  should  seek  to  close  the  record  no 
later  than  60  days  after  the  claimant's  request 
for  reconsideration. 

5.  Determination.  A.  A  copy  of  the 
transcript  shall  be  provided  to  the  claimant. 
to  the  PSOB  Office,  and  OGC  afier  the 
conclusion  of  the  hearing. 

B.  The  hearing  officer  shall  make  his,  or 
her.  determination  no  later  than  the  30th  day 
after  the  last  piece  of  evidence  has  been 
received.  Copies  of  the  determination  shall  be 
made  available  to  the  PSOB  Office  and  OGC 
for  their  review. 

C.  If  either  the  PSOB  Office  or  OGC 
disagrees  with  the  hearing  officer's  final 
determination,  that  office  may  request  the 
Director  to  review  the  record.  If  the  Director 
agrees  to  review  the  record,  the  Direc  tor  will 
send  the  hearing  officer's  determination,  all 
comments  received  from  the  PSOB  Office, 
OGC,  or  other  sources  (except  where 
disclosure  of  the  material  would  result  in  an 
unwarranted  invasion  of  privacy),  and  notice 
of  his  or  her  intent  to  review  the  record,  to 
the  claimant.  The  Director  will  also  advise 
the  claimant  of  his  or  her  opportunity  to  offer 
comments,  new  evidence,  and  argument  to 
the  Director  within  30  days  afier  the  receipt 
of  notification.  The  Director  shall  seek  to 
advise  all  parties  of  the  final  agency  decision 
within  30  days  afier  the  expiration  of  the 
comment  period. 

D.  If  the  PSOB  Office  and  OGC  agree  with 
the  hearing  officer'srdetermination,  or  the 
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Director  declines  to  review  the  record,  the 
hearing  officer's  deternunatiun  will  be  the 
final  agency  decision,  and  will  be  sent  to  the 
claimant  by  the  PSOB  Office  immediately. 

E.  If  the  hearing  officers  determination  is  a 
denial,  all  material  that  (i)  contributed  to  the 
determination  and  (ii)  was  not  provided  by 
the  claimant  shall  be  attached  to  the  denial 
letter,  except  where  disclosure  of  the  material 
would  result  in  a  clearly  unwarranted 
invasion  of  a  third  party's  privacy.  The 
claimant  will  be  given  an  opportunity  to 
request  the  Director  to  review  the  record  and 
the  hearing  officer's  decision,  and  to  offer 
comments,  new  evidence,  or  argument  to  the 
Director  within  30  days.  The  Director  shall 
advise  all  parties  of  the  final  agency  decision 
within  30  days  after  the  expiration  of  the 
comment  period. 

F.  The  PSOB  Office  will  provide 
administrative  support  to  the  hearing  officer 
and  the  Director  throughout  the  appeal 
process. 

Lois  Haight  Herrington, 

Assistant  Attorney  General.  Office  of  Justice 
Programs. 

March  1, 1985. 

[FR  Doc.  85-6564  Filed  3-18-85  8:45  am) 
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COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Part  308 

( Docket  No.  CRT  85-2-CC I 

Notice  Commencing  1985  Cable 
Royalty  Inflation  Adjustment 
Proceeding  and  Setting  Procedural 
Dates 

agency:  Copyright  Royalty  Tribunal. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Copyright  Act  of  1976 
authorizes  the  Copyright  Royalty 
Tribunal  to  adjust  cable  television 
royalty  rates  for  inflation  and  for  gross 
receipts  limitations  every  fifth  year, 
commencing  in  1980  and  continuing  in 
1985,  1990  etc.  Pursuant  thereto  and  in 
response  to  a  joint  submission  recently 
filed  by  the  interested  parties  who  had 
participated  in  the  1980  adjustment,  the 
Tribunal  announces  the  commencement 
of  the  inflation  adjustment  proceeding 
through  informal  rulemaking  (notice  and 
comment),  in  lieu  of  a  formal  cable 
royalty  inflation  adjustment  proceeding. 

The  Tribunal  is  proposing  adopting 
the  adjustments  agreed  upon  in  the 
Settlement  Agreement  included  within 
the  said  joint  submission,  with  the 
exception  of  a  minor  amendment  to  the 
gross  limitation  cut-off  for  Form  1  and  2 
systems,  as  explained  below. 

The  Tribunal  is  not  proposing  to  make 
any  adjustment  to  the  3.75  percent  rate 
applied  to  signals  in  excess  of  the 
Federal  Communication  Commission's 
former  distant  signal  rules,  or  to  the 


T^-ibunal's  rules  concerning  the 
sy'ndicated  exclusivity  surcharges,  at 
this  time.  The  Tribunal  may  address 
these  issues  in  future  proceedings,  if  so 

petitioned. 

DATES:  All  interested  parties  shall  notify 
the  Tribunal  of  their  intent  to  participate 
and  shall  file  comments  by  April  17, 
1985.  These  comments  should  include 
the  parties'  opinion  as  to  whether  good 
cause  exists  to  make  the  final  rules 
effective  with  the  publishing  of  the  final 
rulemaking  order  in  the  Federal  Register. 
5  U.S.C.  554(d)(3)  (Administrative 
Procedure  Act). 

If  any  opposing  comments  are  filed, 
reply  comments  shall  be  filed  by  May  1. 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Mele  Hall.  Chairman, 
Copyright  Royalty  Tribunal,  1111  20th 
Street,  NW.,  Room  450.  Washington, 
DC.  20036,  (202)  6,53-5i:'5. 
SUPPLEMENTARY  INFORMATION:  Sections 
801!bl(2]  (A)  and  (D)  of  the  Copyright 
Act  of  1976  (Act)  authorize  the 
Copyright  Royalty  Tribunal  (Tribunal)  to 
adjust  the  cable  television  royalty  rates 
and  gross  receipts  limitations  for 
inflation  as  set  forth  in  sections 
lll(dl(2j(B)-(D)  of  the  Act.  The  first 
such  adjustments  were  made  by  the 
Tribunal  after  a  proceeding  conducted  in 
1980.  1980  Adjustment  of  the  Royalty 
Rate  for  Cable  Systems.  46  FR  892 
(1981),  aff'd  in  part,  remanded  in  part 
sub  nom.NCTA  v.  CRT.  689  F.2d  1077 
(D.C.  Cir.  1982).  Pursuant  to  section 
804(a)(2)(A)  of  the  Act,  parties  with  a 
"significant  interest"  in  the  cable  royalty 
rates  may  petition  the  Tribunal  in  1985 
and  every  fifth  year  thereafter  to  make 
further  inflation  adjustments. 

On  March  8, 1985.  the  Tribunal 
received  a  joint  submission  concerning 
the  1985  inflation  adjustment  from  the 
National  Cable  Television  Association 
and  Community  Antenna  Television 
Association  (hereinafter  collectively 
referred  to  as  Cable  Representatives); 
and  the  Motion  Picture  Association  of 
America.  Major  League  Baseball, 
National  Basketball  Association,  North 
American  Soccer  League,  National 
Hockey  League,  National  Collegiate 
Athletic  Association,  American  Society 
of  Composers,  Authors  and  Publishers, 
Broadcast  Music,  Inc.,  SESAC,  Inc.  and 
National  Association  of  Broadcasters 
(hereinafter  collectively  referred  to  as 
the  Copyright  Owners).  The  Cable 
Representatives  and  Copyright  Owners 
were  the  only  parties  who  participated 
in  the  Tribunal's  1980  cable  inflation 
adjustment  proceeding  and  have  a 
significant  interest  in  the  royalty  rates 
subject  to  adjustment  under  sections 
801(b)(2)(A)  and  (D)  of  the  Act. 


In  their  joint  submibsion.  the 
Copyright  Owners  and  Cable 
Representatives  advised  that  they  had 
entered  into  an  "Agreement  of 
Settlement  Concerning  1985  Cable 
Royalty  Inflation  Adjustment" 
(Settlement  Agreement).  This  Settlement 
Agreement  would,  if  effectuated,  resolve 
all  issues  that  would  be  raised  in  the 
1985  cable  information  adjustnient 
proceeding  by  these  parties.  Said 
Settlement  Agreement  is  included 
below. 

Pursuant  to  the  joint  submission,  the 
Tribunal  is  commencing  the  1985  cable 
inflation  adjustment  proceeding  and  is 
proposing  adopting  the  adjustment  of 
the  royalty  rates  in  section  111(d)(2)(B) 
of  the  Act  and  §  308. 2(a]  as  per  the 
Settlement  Agreement: 

.893  (instead  of  the  current  .799)  of  1 
per  centum  for  the  first  Distant  Signal 
Equivalent  (DSE): 

.563  (instead  of  the  current  .503)  of  1 
per  centum  each  for  the  second,  third 
and  fourth  DSE's;  and 

.265  [instead  of  the  current  .237)  of  1 
per  centum  for  the  fifth  DSE  and  each 
additional  DSE  thereafter. 

The  proposed  rates  would  become 
effective  with  the  first  accounting  period 
of  1985  (January  1-June  30). 

Also,  pursuant  to  the  joint  submission, 
the  Tribunal  is  proposing  adjusting  the 
gross  receipts  limitations  in  sections 
lll(d)(2)(C}-(D!  of  the  Act  and  §  308.2(b) 
of  the  Tribunal's  rules  as  per  the 
Settlement  Agreement.  The  current 
Sl07,000  limitation  would  be  raised  to 
S146.00G  and  the  S214.0O0  limitation 
would  be  raised  to  S292.000.  The 
proposed  limitations  would  also  become 
effective  with  the  first  accounting  period 
of  1985, 

The  Tribunal  disagrees  with  the 
Settlement  Agreement  on  the  rounded 
"cut-offs"  for  purposes  of  determining  a 
cable  systems  status  as  a  Form  1,  Form 
2  or  Form  3  system: 

The  Tribunal  proposes  the  following 
cutoffs; 

"Form  1"  systems:  575,800  (instead  of 
the  present  $55,500]  or  less  in  semi- 
annual gross  receipts  from  the  basic 
service  of  providing  secondary 
transmissions; 
"Form  2"  systems:  S75.800  to  S292,000 
(instead  of  the  present  S55,500- 
S214,0O0)  in  semi-annual  gross  receipts 
from  the  basic  service  of  providing 
secondary  transmissions;  and 
"Form  3" systems:  S292.000  (instead  of 
$214,000)  or  more  in  semi-annual  gross 
receipts  from  the  basic  service  of 
providing  secondary  transmissions. 

The  Tribunal's  use  of  the  more 
accurate  $75,800  instead  of  the 
Settlement  Agreement's  rounded  $76,000 
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for  Form  1  and  2  cut-offs  is  necessary  fcr 
the  functioning  of  the  Copyright  Office. 
Licensing  Division.  All  Form  1  cable 
systems  would  pay  a  flat  $28 
semiannual  royalty  fee  (instead  of  the 
current  fee  of  $20). 

The  Tribunal  acknowledges  that  the 
Settlement  Agreement  makes  no 
adjustment  in  the  royalty  rates  as  set 
forth  in  either  §  308.2(c)  of  the  Tribunal's 
rules  (concerning  the  3.75  percent  rate 
for  signals  in  excess  of  the  Federal 
Communications  Commission's  former 
distant  signal  rules);  or  §  308.2(d)  of  the 
Tribunal's  rules  (concerning  the 
syndicated  exclusivity  surcharges). 
These  issues  may  be  later  raised  by  the 
parties  upon  petition  pursuant  to 
sections  801(b)(2)(D)  and  (C)  of  the  Act. 

The  Tribunal  is  pleased  that  all  the 
parties  who  participated  in  the  1980 
inflation  adjustment  proceeding  have 
been  able  to  negotiate  a  settlement 
coKcerning  the  1985  inP.ation  adjustment 
issues.  Such  negotiated  settlements  are 
rx)nsistent  with  the  spirit  and  intent  of 
tha  Copyright  Act.  The  Tribunal  believes 
that  the  Settlement  Agreement  with  the 
Tribunal's  proposed  amendment 
successfully  resolves  the  1985  Cable 
Royalty  Inflation  Adjustment. 
Xeverthless,  there  may  be  parties  who 
have  not  participated  in  the  Settlement 
Agreement  or  the  prior  inflation 
adjustment  proceeding  who  may  wish  to 
express  views  regarding  the  inflation 
adjustment. 

Accordingly,  and  pursuant  to  section 
804  of  the  Act.  the  Tribunal  hereby  gives 
notice  of  commencement  of  the  198.j 
Cable  inflation  Adjustment  Proceeding 
(notice  and  comment)  contemplated  by 
sections  801(b)(21[A)  and  (D)  of  the  Act. 
The  Tribunal  directs  that  all  interested 
parties  notify  the  Tribunal  no  later  than 
April  17.  1985  of  their  intent  to 
participate  in  this  proceeding. 

The  Tribunal  further  directs  that  all 
such  interested  parties  submit  comments 
concerning  the  Tribunal's  adoption  of 
the  Settlement  Agreement  as  amended 
by  April  17.  1985.  Any  opposing  party 
must  (1)  set  forth  the  basis  of  its 
opposition;  (2)  describe  what,  if  any. 
further  proceedings  (including  oral 
argument  and  evidentiary  hearings) 
should  be  held  before  the  Tribunal 
makes  inflation  adjustments  under 
sections  801(b)(2)(A)  and  (D)  of  the  Act; 
and  (3)  describe  the  nature  and  purpose 
of  any  evidence  which  it  would 
introduce  should  the  Tribunal  hold 
evidentiary  hearings. 

The  Tribunal  solicits  comments  from 
those  who  support  the  proposal  as  to 
whether  good  cause  exists  to  make  the 
final  rules  effective  with  the  publishing 
of  the  final  rulemaking  order  in  the 
Federal  Register.  5  U.S.C.  554(d)(3) 


(Administrative  Procedure  Act).  If  one 
or  more  opposing  comments  are  filed, 
reply  comments  must  be  filed  no  later 
than  May  1. 1985. 

The  full  text  of  the  Settlement 
Agreement  is  published  below  at  the 
request  of  and  upon  agreement  of  all  the 
parties.  This  is  done  without  precedent 
setting  value  and  strictly  as  an 
accommodation  to  the  parties. 

D.ited:  March  13.  1985. 
Marianne  M.  HjII, 
Chairman. 

Agreement  of  SeftlemenfConcemins  1985 
Cable  Royalty  Inflation  Adjustmnnt 

This  "Agreement  of  Settlement  Concerning 
1985  Cable  Royally  Inflation  Adjustment" 
("Settlement  Agreement")  is  made  as  of  the 
8th  day  of  March.  1985.  by  and  among  the 
.National  Cable  Television  Association  and 
the  Community  .Antenna  Television 
Association  (hereinafter  collectively  referred 
to  as  "Cable  Representatives"):  and  the 
Motion  Picture  Association  of  America.  Inc.. 
M.iior  League  Baseball,  the  National 
Basketball  .Association,  the  .National  Hockey 
Leajjue.  the  .North  American  Soccer  League, 
the  National  Collegiate  Athletic  Association, 
the  American  Society  of  Composers.  Authors 
and  fhiblishers.  Broadcast  Music,  Inc..  Sesac, 
Inc..  and  the  National  Association  of 
Broadcasters  (hereinafter  collectively 
referred  to  as  "Copyright  Owners  "). 

Background 

Sections  801(bl(2)(A)  &  (D)  of  the  Copyright 
Act  of  1976  ("Act ")  authorize  the  Copyright 
Royalty  Tribunal  ("Tribunal")  to  adjust  for 
inflation  the  royalty  rates  and  gross  receipts 
limitations  set  forth  in  sections  lll(d)(2)(B}- 
ID)  of  the  Act.  The  first  such  adjustments 
were  made  by  the  Tribunal  after  a  proceeding 
conducted  in  1980.  See  iVCTA  v.  CRT,  689 
F.2d  1077  (D.C.  Cir.  1982).  The  Copyright 
Owners  and  Cable  representatives  were  the 
only  parties  to  participate  in  the  1980 
inflation  adjustment  proceeding.  Pursuant  to 
section  804(h)(2)(A)  of  the  Act.  parties  with  a 
"significant  interest"  in  the  cable  royalty 
rates  to  be  adjusted  may  petition  the  Tribunal 
1.1  1985  and  every  fifth  year  thereafter  to 
make  further  inflation  adjustments. 

In  order  to  avoid  the  costs,  uncertainties 
dnd  delays  of  litigation  and  consistent  with 
the  approach  taken  by  the  Tribunal  and 
Court  of  Appeals  in  the  IPSO  inflation 
adjustment  proceeding,  the  Cable 
Representatives  and  Copyright  Owners  have 
entered  into  a  negotiated  settlement 
agreement  concerning  the  1985  cable  royalty 
inflation  adjustments.  The  complete  terms  of 
this  agreement  are  as  follows: 

Art.cle  I 

The  Cable  Representatives  and  Copyright 
Owners  will  promptly  request  the  Tribunal  to 
commence  the  1985  cable  inflation 
adjustment  proceeding. 

Article  II 

The  Cable  Representatives  and  Copyright 
Owners  will  urge  the  Tribunal  to  adjust  the 
rates  set  forth  in  section  ni(d)(2)(B)  of  the 
Act  and  §  308.2(a)  of  the  Tribunal's  rules  as 


follows,  commencing  with  the  first 
semiannual  accounting  period  of  1985  and  for 
each  semiannual  accounting  period 
thereafter: 

(1)  .893  of  1  per  centum  of  such  gross 
receipts  for  the  privilege  of  further 
transmitting  any  nonnetwork  programming  of 
a  primary  transmitter  in  whole  or  in  part 
beyond  the  local  service  area  of  such  priin»i:y 
transmitter,  such  amount  to  be  applied 
against  the  fee.  if  any.  payable  pursuant  to 
paragraphs  (2)  through  (4); 

(2)  .893  of  1  per  centum  of  such  gross 
receipts  for  the  first  distant  signal  equiv.ili-nt: 

(3)  .563  of  1  per  centum  of  such  gross 
receipts  for  each  of  the  second,  third  and 
fourth  distant  signal  equivalents:  and 

(4)  .265  of  1  per  centum  of  such  gross 
receipts  for  the  fifth  distant  sijjnal  equivalent 
and  each  additional  distant  signal  equivalent 
thereafter. 

Article  III 

The  Cable  Representatives  and  Copyright 
Owners  shall  urge  the  Tribunal  to  adjust  the 
gross  receipts  limitations  established  by  17 
U.S.C.  111(d)(2)  (C)  and  (D)  of  the  Act  and 
§  308.2(b)  of  the  Tribunal's  rules  as  follows. 
commencing  with  the  first  semiannual 
accounting  period  of  19«5  and  for  each 
semiannual  accounting  period  thereiiflpr: 

(1)  If  the  actual  gross  receipts  paid  by 
subscribers  to  a  cable  system  for  the  permd 
covered  by  the  statement  for  the  basic 
service  of  providing  secondary  transmissions 
of  primary  broadcast  transmitters  total 

Si 46  000  or  less,  gross  receipts  of  the  cable 
system  for  the  purpose  of  this  subclause  shall 
be  computed  by  subtracting  from  such  actual 
gross  receipts  the  amount  by  which  $146,000 
exceeds  such  actual  gross  receipts,  except 
that  in  no  case  shall  a  cable  systems  gross 
receipts  be  reduced  to  less  than  S5.6(X).  The 
royalty  fee  payable  under  this  subclause 
shall  be  0.5  of  1  per  centum  regardless  of  the 
number  of  distant  signal  equivalents,  if  any: 
and 

(2)  If  the  actual  gross  receipts  paid  by 
subscribers  to  a  cable  system  for  the  period 
covered  by  the  statement,  for  the  basic 
service  of  providing  secondary  transmissions 
of  primary  broadcast  transmitters,  are  more 
than  $146,000  but  less  than  $292,000,  the 
royalty  fee  payable  under  this  subclause 
shall  be  (i)  0.5  of  1  per  centum  of  any  gross 
receipts  up  to  $146,000  and  (li)  1  per  centum 
of  any  gross  receipts  in  excess  of  $146,000  but 
less  than  $292,000.  regardless  of  the  number 
of  distant  signal  equivalents,  if  any. 

Article  IV 

The  Cable  Representatives  and  Copyright 
Owners  agree  that  the  "cut-off  for  purposes 
of  determining  a  cable  system's  status  as  a 
Form  1.  Form  2  or  Form  3  system  will  be  as 
follows,  commencing  with  the  first 
semiannual  accounting  period  of  1985  and  for 
each  semiannual  accounting  period 
thereafter: 
"Form  1"  systems:  $76,000  or  less  in 

semiannual  gross  receipts  from  the  basic 

service  of  providing  secondary 

transmissions: 
"Form  2  "  systems:  $76,000  to  $292,000  in 

semiannual  gross  receipts  from  the  basic 
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service  of  providing  secondary 

transmissions:  and 
"Form  3"  systems:  $292,000  or  more  in 

semiannual  gross  receipts  from  the  basic 

service  of  providing  secondary 

transmissions 
The  Cable  Representatives  and  Copyright 
Owners  further  agree  that  the  semiannual 
royalty  fee  payment  for  Form  1  cable  systems 
shall  be  $28.00.  commencing  with  the  first 
semiannual  accounting  period  of  1985  and 
continuing  for  each  accounting  period 
thereafter. 

Article  V 

(A)  Cable  Representatives  and  Copyright 
Owners  agree  not  to  seek  in  the  1985  Inflation 
Adjustment  Proceeding  any  adjustment  to 
rates  currently  prescribed  in  {  308.2(c)  of  the 
Tribunal's  rules,  relating  to  rates  for  distant 
signals  in  excess  of  the  former  FCC  distant 
signal  rules,  or  in  §  308.2(d)  of  the  Tribunal's 
rules,  relating  to  rates  for  elimination  of 
syndicated  exclusivity  protection. 

(B)  This  Settlement  Agreement  does  not 
preclude  and  is  without  prejudice  to  the 
Cable  Representatives  and  Copyright  Owners 
seel<ing  adjustments  in  the  rates  specified  m 
paragraph  (A)  above  in  any  proceeding  to 
change  rates  in  accordance  with  sections 
801(b)(2)  (B)  and  (C)  and  804(b)  of  the  Act  or 
in  any  inflation  adjustment  proceeding  other 
than  the  1985  Inflation  Adjustment 
Proceeding. 

Article  VI 

(A)  The  Cable  Representatives  and 
Copyright  Owners  will  use  their  best  efforts 
to  persuade  the  Tribunal  and  all  parties 
participating  in  the  1985  Inflation  Adjustment 
Proceeding  to  adopt  the  terms  of  this 
Settlement  Agreement  and  to  have  the 
Tribunal  amend  its  regulations  m  accordance 
with  this  Settlement  Agreement. 

(B)  Each  of  the  Cable  Representatives  and 
Copyright  Owners  states  that  it  has  the 
authonty  to  enter  mto  this  Settlement 
Agreement  as  an  industry  representative  and 
is  presently  unaware  of  any  other  person  or 
entity  which  would  oppose  this  Settlement 
Agreement. 

Article  VI! 

(A)  This  Settlement  Agreement  is  made 
upon  the  express  understanding  that  it 
constitutes  a  negotiated  settlement  of  the 
1985  Inflation  Adjustment  Proceeding.  No 
person  shall  be  deemed  to  have  accepted  as 
precedent,  or  approved,  accepted,  agreed  to, 
or  consented  to  any  principle  underlying,  or 
which  may  be  asserted  to  underlie,  it  nor  to 
any  principle  advanced  by  Copyright  Owners 
or  Cable  Representatives  as  to  any  of  the 
matters  at  issue  in  said  proceeding. 

(B)  This  Settlement  Agreement  is  without 
prejudice  to  any  position,  contention,  or 
argument  which  Copyright  Owners  or  Cable 
Representatives  may  take  in  any  proceeding 
or  litigation  other  than  the  1985  Inflation 
Adjustment  Fhroceeding. 

Article  VIII 

The  Cable  Representatives  and  Copyright 
Owners  agree  that  the  various  provisions  of 
this  Settlement  Agreement  are  not  severable. 
The  parties  further  agree  that,  except  as  may 


be  necessary  in  connection  with  jointly 
seeking  approval  of  this  Settlement 
Agreement  before  the  Tribunal  or  before  a 
court  on  judicial  review  of  a  Tribunal  order 
approving  this  Settlement  Agreement,  it  shall 
be  privileged  and  not  admissible  in  evidence 
or  in  any  way  dpscribed  or  discussed  in  the 
1985  Inflation  Ad|ustment  Proceeding  or  in 
any  other  proceeding. 

Article  IX 

This  Agreement  may  be  executed  in  any 
number  of  counterparts,  all  of  which  taken 
together  shall  constitute  one  Agreement,  and 
a  party  may  execute  this  Settlement 
Agreement  by  signing  any  such  counterpart. 

In  Witness  Whereof,  the  parties  to  this 
Settlement  Agreement  have  caused  it  to  be 
executed  by  their  authorized  representatives 
as  of  the  day  and  year  first  above  written. 
National  Cable  Television  Association,  Inc. 
By  /s/  Robert  St.  John  Roper  Robert  St. 
John  Roper.  LeBoeuf,  Lamb.  Liby  * 
MacRae.  1333  New  Hampshire  Ave., 
N.W..  Washington,  DC  20036 
Major  League  Baseball 
By  /s/  Robert  Alan  Garrett.  Robert  Alan 
Garrett.  Arnold  &  Porter.  1200  New 
Hampshire  Ave.,  N.W..  Washington.  DC. 
20036 
National  Basketball  Association  and  North 
American  Soccer  League 
By  /s/  Philip  R  Hochberg.  PhiLp  R 
Hochberg.  Baraff.  Koemer.  Olender  & 
Hochberg.  2033  M  Street.  N.W.. 
Washington,  DC.  20036 
National  Collegiate  Athletic  Association 
By  /s/  Michael  Scott,  Michael  Scott, 
Squire.  Sanders  S  Dempsey.  1201 
Pennsylvania  Ave.,  N.W.,  Washington, 
DC.  20004 
Community  Antenna  Television  Association 
By  /s/  Stephen  R.  Effros.  Stephen  R.  Effros, 
Community  Antenna  Television 
Association.  3977  Chain  Bridge  Road. 
Fairfax.  'Virginia  22030 
Motion  Picture  Association  of  America.  Inc. 
By  /s/  Dennis  Lane.  Dennis  Lane.  Wilner  & 
Scheiner,  1200  New  Hampshire  Ave., 
N.W..  Washington.  DC  20036 
National  Hockey  League 
By  hi  Robert"w  Coll,  Robert  W.  Coll. 
McKenna,  Wilkinson  &  Kittner.  1150 
Seventeenth  Street,  N.W.,  Washington. 
DC.  20036 
National  Association  of  Broadcasters 
By  /s/  John  I.  Stewart.  John  I.  Stewart, 
Crowell  &  Moring,  1100  Connecticut 
Ave..  N.W..  Washington,  DC.  20036 
American  Society  of  Composers,  Authors  aTid 
Publishers 
By  Is!  Bernard  Korman.  Bernard  Korman. 
ASCAP.  One  Lincoln  Plaza.  New  York, 
New  York  10023 
Sesac,  Inc. 

By  /s/  Nicholas  Arcomafio,  Nicholas 
Arcomano,  Vice  President  and  Counsel, 
SESAC.  10  Columbus  Circle.  New  York. 
New  York  10019 
Broadcast  Music,  Inc. 
By  /s/  Charles  T  Duncan,  Charles  T. 
Duncan.  Reid  &  Pnest.  1111— 19th  Street. 
N.W..  Suite  1100.  Washington,  DC.  20036 

[FR  Doc.  85-6444  Filed  3-18-85:  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Correct  ZIP  Codes  for  Mailings 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Domestic  Mail  Manual  to 
require  mailers  of  certain  categories  of 
mail  and  those  who  desire  to  participate 
in  certain  presort  discount  mailings  to 
include  the  correct  five-digit  ZIP  Code  in 
the  address  of  each  piece.  With  certain 
exceptions,  current  postal  regulations  do 
not  explicitly  require  mailers  to  use 
correct  ZIP  Codes.  When  mailers  fail  to 
use  correct  ZIP  Codes,  the  Postal 
Service  incurs  additional  handling 
expense.  This  nullifies  the  sa\  ings  the 
Postal  Service  would  otherwise  receive 
vvhen  mailers  presort  their  mail. 

DATE:  Comments  must  be  received  on  or 
before  April  18. 1985. 

ADDRESS:  Written  comments  should  be 
nidiled  or  dehvered  to  the  Director, 
Office  of  Address  Information  and 
Management  Control  Svstcms,  U.S. 
Postal  Service  Headquarters.  475 
L'Enfant  Plaza  West.  S.W.,  Washington. 
D.C.  20260-7230. 

Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  900  a.m.  and  4:00 
p.m.,  Monday  through  Friday  in  Room 
7427  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  Price.  (202)  245-5784. 

SUPPLEMENTARY  INFORMATION:  Most 

bulk  rate  mailings  of  First-,  second-, 
third-,  and  fourth-class  mail  are  required 
to  be  presorted  by  mailers  to  specific 
ZIP  Code  and  other  destinations.  The 
addresses  on  bulk  rate  mailings  and 
certain  other  mail  are  required  to 
contain  either  a  ZIP +  4  code  or  a  five- 
digit  ZIP  Code.  Except  for  mailers  of 
bulk  second-class  and  ZIP-*  4  First- 
Class  Mail,  current  postal  regulations  do 
not  explicitly  require  mailers  to  use 
correct  ZIP  code  in  addressing  their 
mail.  When  incorrect  ZIP  Codes  are 
used,  mail  must  be  forwarded  at 
additional  expense  m  order  to  effect 
delivery.  In  particular,  this  additional 
handiling  expense  reduces  or  nullifies 
the  cost  savings  that  justify  the  rate 
discounts  that  mailers  receive  for 
presorting  their  mail 

This  proposed  rule  would  amend 
postal  regulations  to  require  all  bulk  rate 
mailers  to  include  correct  five-digit  ZIP 
Codes  on  their  mail.  The  proposed  rule 
would  also  amend  postal  regulations  to 


provide  that  the  correct  ZIP  Code  be 
used  when  a  ZIP  Code  is  required  in  the 
address.  This  would  eliminate  the 
additional  handlings  and  expense 
associated  with  the  use  of  incorrect  ZIP 
Codes.  Mailers  would  satisfy  the 
requirement  by  using  the  ZIP  Codes  in 
the  version  of  Publication  65,  Nationa! 
Five-Digit  ZIP  Code  and  Post  Office 
Directory-  (issued  annually  in  January) 
that  is  current  at  the  time  of  mailing  "or 
in  the  version  of  the  "ZIP-A-LIST" 
computer  tapes  (issued  quarterly)  that 
are  current  at  the  time  of  mailing. 
Mailers  will  be  allowed  until  March  15 
of  each  year  to  update  their  mailing  lists 
with  current  ZIP  Codes. 

This  proposed  change  does  not 
replace,  supplement,  or  otherwise  affect 
the  existing  regulations  which  require 
that  the  correct  ZIP  +  4  code  appear  on 
each  piece  of  ZIP-t-4  mail. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b]{c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comment  on  the 
following  proposed  revi.mon  of  the 
Domestic  Mail  Manual,  incorporated  bv 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  service. 

PART  111— {AMENDED] 

1.  In  122.6,  revise  122.634  and  .635  to 
read  as  follows: 

122.6    ZIP  Code  System. 
•         •         •         »         • 

.63  Assignment  of  ZIP  Codes. 
■         •         .         .         . 

.634     Presorting  by  ZIP  Code.  Presort 
rate  mailings  of  First-.  Second-,  Third-, 
and  Fourth-Class  mail  must  be  presorted 
by  the  mailer  to  specific  ZIP  Code  and 
other  destinations.  The  correct  five-digit 
ZIP  Code  must  be  included  in  the 
address  of  each  piece.  See  122.635  for 
correct  ZIP  Codes.  Lists  for  use  by  bulk 
rate  mailers  in  sorting  to  optional" multi- 
ZIP  Code  cities,  unique  three-digit  ZIP 
Code  prefix  cities,  sectional  center 
facilities  (SCFs),  area  distribution 
centers  (ADCs),  state  distribution 
centers  (SDCs),  states,  and  bulk  mail 
centers  (BMC's)  are  in  Exhibits  122.63  a 
through  1. 

.635    Correct  ZIP  Codes.  Correct  five- 
digit  ZIP  Code  information  is  contained 
in  the  most  current  Publication  65, 
National  Five-Digit  ZIP  Code  and  Post 
Office  Directory,  or  in  the  latest  "ZIP-A- 
LIST"  computer  tapes.  The  directory  is 
available  for  purchase  at  all  post  offices. 


classified  stations  and  branches,  and 
from  the  Government  Printing  Office. 
ZIP-A-LIST  computer  tapes  are 
available  from  the  Postal  Service  at  no 
charge  and  can  be  obtained  by 
submitting  a  completed  Form  5602,  ZIP- 
A-LIST /DOPO  Tapes  Order  Form,  to  the 
address  indicated  on  the  form.  Form 
5602.  ZIP-A-LIST /DOPO  Tapes  Order 
Form,  can  be  obtained  from  the  local 
postmaster.  Use  of  each  calendar  year's 
National  Five-Digit  ZIP  Cade  and  Post 
Office  Directory  for  including  the 
current  five-digit  ZIP  Code  on  each 
piece  of  a  bulk  rata  mailing  is 
mandatory  after  March  15  of  each  year. 
Use  of  the  more  current  ZIP-A-LIST  data 
is  permitted  and  encouraged, 

2.  In  361.  revise  3J61.3  to  read  as 
follows: 

301     Addressinc 


(39  U.S.C.  401.  403(b)) 

Fred  Egglesion, 

Assistant  General  Counsel,  Legislative 
Division. 

[PR  Doc.  85-6523  Filed  3-18-65;  8:45  am] 
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361.3    Presort  First-Class  Mail  and 
Carrier  Route  First-Class  Mail. 

The  address  of  each  piece  of  Presort 
First-Class  Mail  and  Carrier  Route  First- 
Class  Mail  must  include  either  the 
correct  ZIP  h- 4  code  or  the  correct  five- 
digit  ZIP  Code.  The  address  of  each 
piece  of  carrier  route  First-Class  Mail 
must  also  contain  the  correct  carrier 
route  code. 

3.  In  661.  revise  661,2  to  read  as 
follows: 

661     Addressing, 


661.2  ZIP  Code. 

Each  piece  including  the  fop  copy  of  a 
firm  package  (see  667.121a)  must  bear 
the  name  and  address  of  the  addressee. 
The  address  must  include  either  the 
correct  ZIP +  4  code  or  the  correct  five- 
digit  code  ZIP  Code.  Exception:  A  ZIP 
Code  may  be  omitted  from  pieces 
bearing  a  simplified  address  in 
accordance  with  122.41  and  from  pieces 
mailed  at  the  rates  in  611.11  and  611.4. 

4.  In  761,  revise  761.11  to  read  as 
follows: 

761     General  Requirements. 
761.1    Addressing.  | 

11     The  address  on  all  fourth-class 
matter  mailed  at  bulk  parcel  post,  bound 
printed  matter,  library  and  special 
fourth-class  rates  must  contain  either 
the  correct  ZIP-h4  code  or  the  correct 
five-digit  ZIP  Code,  I 

An  appropriate  amendment  to  39  CFR 

111.3  to  reflect  Shis  change  will  be 
published  if  the  proposal  is  adopted. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  435  and  436 

IBERC-514-PI 

Medicaid  Program;  Payments  to 
Institutions 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  rule. 


summary:  This  proposal  would  provide 
greater  flexibility  to  States  by  amending 
the  Medicaid  regulations  that  govern 
post-eligibility  determinations  for 
institutionalized  individuals. 

The  proposed  rules  are  part  of  the 
Department's  regulation  reform  efforts 
that  are  designed  to  clarify  regulations, 
delete  unnecessary  or  burdensome 
requirements,  and  provide  maximum 
flexibility  to  States  while  maintaining 
patient  health  and  safety. 

date:  To  assure  consideration 
comments  should  be  submitted  by  May 
20. 1985. 

ADDRESS:  Address  comments  in  writing 
to:  Health  Care  Financing 
Administration.  U.S.  Department  of 
Health  and  Human  Services,  Attention; 
BERC-514-P.  P  O.  Box  26676,  Baltimore, 
Maryland  21207. 

In  commenting,  please  refer  to  file 
code  BERC-514-P. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309-G  Hubert  H, 
Humphrey  Building.  200  Independence 
Ave.,  S\V.,  Washington,  D.C.,  or  to  room 
132  East  High  Rise,  6325  Security 
Boulevard.  Baltimore,  Md. 

Comments  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  in  Room  309-G  of  the 
Department's  office  at  200  Independence 
Ave..  SW,.  Washington,  DC.  on 
Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  5:00  p.m.  (phone:  202- 
245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 

Marinos  Svolos,  (301]  594-9050, 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Medicaid  program  (title  XIX  of 
the  Social  Security  Act  (the  Act.  U.S.C. 
1396  et  seq.))  is  a  Federally  supported 
and  State  administered  assistance 
program  providing  medical  care  and 
services  to  certain  low  income 
individuals  and  families.  Eligible 
individuals  may  include  certain  aged, 
blmd  or  disabled  individuals  who  are 
institutionalized  in  health  care  facilities 
(i.e.,  hospitals,  skilled  nursing  facilities 
and  intermediate  care  facilities). 
Eligibility  for  Medicaid  for  persons  in 
these  institutions  is  determined  by  the 
monthly  application  of  a  combination  of 
State  and  Federal  criteria  concerning 
income  levels. 

Section  1902(a)(17)  of  the  Act  (42 
U.S.C.  1396a(a)(17))  gives  the  Secretary 
broad  authority  to  set  standards  for  the 
reasonable  treatment  of  an  individual's 
income.  Current  regulations  (42  CFR 
435.725,  435.733  and  435.832  for  the 
various  Medicaid  States,  District  of 
Columbia  and  Northern  Mariana 
Islands,  and  42  CFR  436.832  for  Guam. 
Puerto  Rico,  and  the  Virgin  Islands) 
provide  that,  after  these  criteria  are 
applied  and  eligibility  for  Medicaid  is 
estabhshed,  the  State's  payment  to  the 
institution  must  be  reduced  by  the 
amount  of  the  institutionalized 
individual's  income  less  certain 
allowable  deductions.  (Such  allowable 
deductions  must  include  any  incurred 
medical  expenses  for  services  which  are 
not  covered  in  a  State's  Medicaid  plan.) 
These  provisions  reflect  Congressional 
intent  to  have  an  individual  with  income 
defray  the  cost  of  institutional  care  to 
the  extent  possible. 

States  have  found  current  regulations 
regarding  post-eligibility  treatment  of 
income  and  resources  of 
institutionalized  individuals  to  be 
inflexible  and  administratively 
burdensome.  States  have  advised  us 
that  they  have  experienced  problems  in 
making  the  indiviflual  calculations  and 
adjusting  payments  to  institutions 
because  the  income  and  expenses  of  an 
individual  pdlient  can  fluctuate  widely 
from  month  to  month.  Additionally, 
States  point  out  that  the  regulations 
require  them,  when  calculating  an 
individual's  cost  of  care  liability,  to 
deduct  the  costs  of  medical  services 
which  the  States  have  decided  not  to 
cover  in  their  State  plans.  Costs  which 
the  States  are  not  required  to  cover  in 
their  State  plans  should  .also  not  be 
required  to  be  deducted  in  calculating 
the  individual's  liability,  they  maintain. 
Instead.  States  have  asked  for  greater 
flexibility  in  deciding  how  these  post- 
eligibility  determinations  will  be  made. 


II.  Provisions  of  the  Regulations 

To  allow  States  more  flexibility  in 
administering  their  programs,  we  are 
proposing  to  make  several  changes  to 
the  current  regulations.  First,  we  would 
revise  42  CFR  435.725.  435.733,  435.832 
and  436.832  to  allow  States  greater 
flexibility  in  administering  provisions 
relating  to  making  the  computations  and 
applying  patient  income  to  the  cost  of 
care  in  institutions.  We  would  amend 
the  regulations  to  provide  that,  in 
determining  income  for  institutionalized 
individuals,  each  State  may,  at  its 
option,  either  continue  to  use  total 
available  income  in  the  computation,  or 
it  may  project  anticipated  income  using 
the  average  available  amount  of 
monthly  income  received  by  the 
individual  over  the  prior  6  month  period. 
By  projecting  the  individual's  available 
income  over  a  6  month  period  a  State 
can  make  a  reliable  and  consistent 
prediction  of  the  individual's  income. 
This  would  eliminate  the  need  for 
monthly  recalculations  of  eligibility  to 
account,  for  example,  for  interest  and 
dividend  payments  which  can  vary  from 
month  to  month.  However,  States  that 
project  income  over  a  6  month  period 
would  be  required  to  reconcile  actual 
income  against  projected  income  for  that 
period,  and  apply  the  difference  to 
future  post-eligibility  determinations,  in 
accordance  with  procedures  specified 
by  the  State. 

Second,  we  would  amend  the 
regulations  to  allow  States  greater 
flexibility  in  determining  allowable 
medical  deductions  from  the  patient's 
income  when  establishing  his  or  her 
contribution  to  the  cost  of  care.  When 
considering  the  individual's  allowable 
medical  expenses,  there  are  two  types 
which  would  fit  the  general  category  of 
"noncovered"  medical  expenses,  i.e., 
medical  expenses  incurred  by  the 
recipient  for  which  title  XIX  will  not  be 
making  any  payment.  These  are; 

(1)  Medical  expenses  for  services 
which  are  recognized  under  State  law, 
but  not  covered  at  all  under  the  State 
plan;  and 

(2)  Medical  expenses  for  services 
which  exceed  State  plan  limitations  on 
amount,  duration  or  scope. 

For  example,  assume  a  State's  plan 
does  not  cover  dentures,  but  will  pay  for 
up  to  two  dental  services  per  month.  An 
institutionalized  individual  with  income 
to  be  considered  towards  cost  of  care 
sees  the  dentist  several  times  one  month 
which  results  in  charges  for  five  dental 
services  in  that  month.  In  the  same 
month,  the  individual  incurs  a  charge  for 
dentures. 

Under  this  proposal.  States  may 
deduct  none,  some,  or  all  of  the  cost  of 


the  dentures  from  this  individual's 
income.  However,  the  State  must  deduct 
some  amount  for  the  three  dental 
services  expenses  which  exceed  its 
State  plan  limit  on  those  services.  The 
proposal  would  permit  the  State  to  set  a 
reasonable  limit  on  the  amounts  to  be 
deducted  for  these  additional  dental 
services.  States  would  not,  however,  be 
permitted  to  set  an  aggregate  amount  on 
these  services.  For  example,  the  Stale 
may  not  set  an  overall  fixed  amount  of 
Si 50  on  noncovered  medical  expenses 
when  setting  reasonable  limits  but  must, 
rather,  set  reasonable  limits  on  each 
type  of  ser\  ice. 

We  are  particularly  interested  in 
receiving  public  comments  on  whether 
States  should  have  the  added  option  of 
projecting  deductions  of  individuals' 
medical  or  remedial  expenses,  based  on 
an  average  of  expenses  in  previous 
months.  We  believe  that  this  option 
would  give  States  increased 
administrative  flexibility  by  eliminating 
the  need  to  do  monthly  budgeting  for 
those  individuals  who  have  recurring 
medical  expenses,  such  as  insulin 
injections. 

III.  Impact  Analysis 

A.  Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  regulations  that  are 
likely  to  have  an  annual  effect  on  the 
economy  of  Si 00  million  or  more,  cause 
a  major  increase  in  costs  or  prices,  or 
meet  other  threshold  criteria  that  are 
specified  in  that  Order.  Such  analysis 
must  show,  when  published,  that  the 
agency  issuing  the  regulations  has 
examined  alternatives  that  might 
minimize  unnecessary  burden  or 
otherwise  ensure  the  regulations  to  be 
cost-effective.  We  have  determined  that 
the  proposal  to  amend  the  Medicaid 
regulations  that  govern  post-eligibility 
determinations  for  institutionalized 
individuals  would  not  result  in  an 
annual  economic  effect  of  $100  million 
or  meet  the  other  thresholds  in  section 
1(b)  of  the  Order. 

We  estimate  that  this  proposal  would 
result  in  some  Medicaid  savings,  but  we 
cannot  give  an  exact  estimate  because 
we  do  not  know  which  options  within 
the  proposal  the  States  will  select. 
Although  we  have  little  data  on  which  to 
base  an  estimate,  we  have  developed  a 
rough  estimate  based  on  the  Medicaid 
population  in  the  areas  most  likely  to  be 
affected  and  an  approximation  of  the 
level  of  savings  per  eligible  individual 
associated  with  the  proposed  change  in 
the  post-eligibility  determination 
process.  On  that  basis,  we  estimate  that 
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the  FY  1984  savings  could  range  from  0- 
$28  million. 

Also,  we  believe  that  this  proposal 
would  ease  some  of  the  States' 
administrative  burden  associated  with 
the  current  regulations.  We  believe  that 
it  would  be  cost  effective  to  give  the 
States  the  right  to  eliminate  unnecessary 
administrative  expenses.  However,  we 
estimate  that  there  would  be  only  a 
savings  to  the  States'  Medicaid  program 
and  that  the  savings  would  be 
negligible. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354)  requires  us  to  prepare  and 
publish  a  regulatory  flexibility  analysis 
in  regulations  unless  the  Secretary 
certifies  that  the  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Such  analyses  must,  when  prepared, 
show  that  the  agency  issuing  the 
regulations  has  examined  alternatives 
that  might  minimize  unnecessary  burden 
or  otherwise  ensure  the  regulations  to  be 
cost-effective. 

As  defined  by  the  Regulatory 
Flexibility  Act.  the  term  "small  entity" 
includes  the  term  "small  governmental 
jurisdiction",  which  means  governments 
of  cities,  counties,  towns,  townships, 
villages,  school  districts,  or  special 
districts  with  a  population  of  less  than 
fifty  thousand.  No  State  meets  this 
definition,  and  since  this  proposal 
primarily  affects  States  and  individuals, 
an  analysis  is  not  required  for  these 
affected  States  and  individuals. 
However,  with  respect  to  the  effect  of 
the  post-eligibility  provision  on 
institutions,  we  believe  that  some 
institutions  could  be  affected  by  a 
reduction  in  State  payments  as  a  result 
of  a  State  choosing  to  set  a  reasonable 
limit  on  the  amount  of  the  expenses  to 
be  deducted.  Setting  reasonable  limits 
would  probably  reduce  State  payment 
as  payment  in  full  to  institutions  as 
required  by  S  447.15.  However,  since  we 
do  not  know  which  States  would 
establish  reasonable  limits  or  what 
amount  of  an  institution's  expenses 
would  exceed  the  limit  and  not  be 
reimbursed,  we  cannot  predict  the  fiscal 
impact  of  this  provision. 

Therefore,  the  Secretary  certifies, 
under  Section  5  U.S.C.  605(b),  enacted 
by  the  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354),  that  the  proposed 
regulations  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

IV.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 


individually.  However,  in  preparing  the 
final  rule,  we  would  consider  all 
comments  and  respond  to  them  in  the 
preamble  to  that  rule. 

V.  List  of  Subjects     I 

42  CFR  Part  435         I 

Aid  to  families  with  dependent 
children.  Aliens.  Categorically  needy. 
Contracts  (agreements — State  plan), 
Eligibility,  Grant-in-aid  program — 
health.  Health  facilities,  Medicaid. 
Medically  needy.  Reporting 
requirements.  Spend-down, 
Supplemental  security  income  (SSI). 

42  CFR  Part  436        | 

Aid  to  families  with  dependent 
children.  Aliens,  Contracts  (agreements). 
Eligibility,  Grant-in-aid  program — 
health,  Guam,  Health  facilities, 
Medicaid,  Puerto  Rico,  Supplemental 
security  income  (SSI).  Virgin  Islands. 

42  CFR  Parts  435  and  436  would  be 
amended  as  set  forth  below: 

A.  Part  435  would  be  amended  as 
follows: 

PART  435— ELIGIBILITY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA 
AND  THE  NORTHERN  MARIANA 
ISLANDS 

The  authority  citation  for  Part  435 
reads  as  follows:       | 

Authority:  Sec.  It02  of  the  Social  Security 
Act  (42  U.S.C.  1302).  unless  otherwise  noted. 

1.  Section  435.725  is  amended  by 
revising  paragraph  (a),  the  introductory 
language  of  paragraph  (c),  redesignating 
paragraph  (c)(4)(ii)  as  (d)(1).  and 
revising  paragraphs  (c)(4)  and  (d)  to 
read  as  follows: 

§  435.725    Post-eliglbiUty  treatment  of 
Income  and  resources  of  Institutionalized 
Individuals;  Application  of  patient  Income 
to  ttie  cost  of  care. 

(a)  The  agency  must  reduce  its 
payment  to  an  institution,  for  services 
provided  to  an  individual  specified  in 
paragraph  (b)  of  this  section,  by  the 
amount  that  remains  after  deducting  the 
amounts  specified  in  paragraph  (c)  of 
this  section,  from  the  individual's 
income  or  projected  income  that  is 
based  on  the  individual's  average 
available  income  for  the  preceding  6 
months.  States  that  elect  to  project 
income  must  periodically  reconcile 
projected  income  with  actual  income  for 
the  6  month  period,  and  apply  any 
difference  between  the  two  amounts  to 
future  post  eligibility  determinations  in 
accordance  with  procedures  specified 
by  the  State. 


(c)  In  reducing  its  payment  to  the 
institution,  the  agency  must  deduct  the 
following  amounts,  in  the  following 
order,  from  the  individual's  total  or 
projected  income,  as  determined  under 
paragraph  (a)  of  this  section.  Using 
either  method,  income  that  was 
disregarded  in  determining  eligibility 
must  be  considered  in  this  process. 

•        •        •        •        * 

(4)  Amounts  for  incurred  expenses  for 
medical  or  remedial  care  that  are  not 
subject  to  payment  by  a  third  party, 
including — 

(i)  Medicare  and  other  health 
insurance  premiums,  deductibles,  or 
coinsurance  charges:  and 

(ii)  Necessary  medical  or  remedial 
services  included  in  the  State's 
Medicaid  plan,  even  when  they  exceed 
limitations  on  amount,  duration  or  scope 
imposed  by  the  agency,  subject  to 
reasonable  limits  the  agency  may 
establish  on  amounts  of  these  expenses. 

(d)  In  determining  the  amount  of  the 
individual's  income  to  be  used  to  reduce 
the  agency's  payment  to  the  institution, 
the  agency  may  deduct  the  following 
amounts  from  the  individual's  income  as 
determined  under  paragraph  (a)  of  this 
section: 

(1)  Necessary  medical  or  remedial 
care  recognized  under  State  law  but  not 
covered  under  the  State's  Medicaid 
plan,  subject  to  reasonable  limits  the 
agency  may  establish  on  amounts  of 
these  expenses;  and 

(2)  For  single  individuals,  an  amount 
(in  addition  to  the  personal  needs 
allowance)  for  maintenance  of  the 
individual's  home  if — 

(i)  The  amount  is  deducted  for  not 
more  than  a  6-month  period:  and 

(ii)  A  physician  has  certified  that  the 
individual  is  likely  to  return  to  his  home 
within  that  period. 

3.  Section  435.733  is  amended  by 
revising  paragraph  (a),  the  introductory 
language  of  paragraph  (c),  redesignating 
paragraph  (c)(4)(ii)  as  (d)(1).  and 
revising  paragraphs  (c)(4)  and  (d)  to 
read  as  follows: 

§  435.733    Post-eligibility  treatment  of 
Inconte  and  resources  of  Institutionalized 
Individuals:  Application  of  patient  Income 
to  the  cost  of  care. 

(a)  The  agency  must  reduce  its 
payment  to  an  institution,  for  services 
provided  to  an  individual  specified  in 
paragraph  (b)  of  this  section,  by  the 
amount  that  remains  after  deducting  the 
amounts  specified  in  paragraph  (c)  of 
this  section,  from  the  individual's 
income  or  projected  income  that  is 
based  on  the  individual's  average 
available  income  for  the  preceding  6 
months.  States  that  elect  to  project 
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income  must  periodically  reconcile 
projected  income  with  actual  income  for 
the  6  month  period,  and  apply  any 
differences  between  the  two  amounts  to 
future  post  eligibility  determinations  in 
accordance  with  procedures  specified 
by  the  State. 

***** 

(c)  The  agency  must  deduct  the 
following  amounts,  in  the  following 
order,  from  the  individual's  total  or 
projected  income,  as  determined  under 
paragraph  (a)  of  this  section.  Using 
either  method,  income  that  was 
disregarded  in  determining  eligibility 
must  be  considered  in  this  process. 
***** 

(4)  Amounts  for  incurred  expenses  for 
medical  or  remedial  care  that  are  not 
subject  to  payment  by  a  third  party, 
including — 

(i)  Medicare  and  other  health 
insurance  premiums,  deductibles,  or 
coinsurance  charges;  and 

(ii)  Necessary  medical  or  remedial 
services  included  in  the  State's 
Medicaid  plan,  even  when  they  exceed 
limitations  on  amount,  duration  or  scope 
imposed  by  the  agency,  subject  to 
reasonable  limits  the  agency  may 
establish  on  amounts  of  these  expenses. 

(d)  In  determining  the  amount  of  the 
individual's  income  to  be  used  to  reduce 
the  agency's  payment  to  the  institution, 
the  agency  may  deduct  the  following 
amounts  from  the  individual's  income  as 
determined  under  paragraph  (a)  of  this 
section: 

(1)  Necessary  medical  or  remedial 
care  recognized  under  State  law  but  not 
covered  under  the  State's  Medicaid 
plan,  subject  to  reasonable  limits  the 
agency  may  establish  on  amounts  of 
these  expenses;  and 

(2)  For  single  individuals,  an  amount 
(in  addition  to  the  personal  needs 
allowance)  for  maintenance  of  the 
individual's  home  if — 

(i)  The  amount  is  deducted  for  not 
more  than  a  6-month  period;  and 

(ii)  A  physician  has  certified  that  the 
individual  is  likely  to  return  to  his  home 
within  that  period. 

4.  Section  435.832  is  amended  by 
revising  paragraph  [a],  the  introductory 
language  of  paragraph  (c),  redesignating 
paragraph  (c)(4)(ii)  as  (dl(l),  and 
revising  paragraphs  (c)(4)  and  (d)  to 
read  as  follows; 

§  43S.832    Post-eligibility  treatment  of 
income  and  resources  of  Institutionalized 
individuals:  Application  of  patient  Income 
to  the  cost  of  care. 

(a)  The  agency  must  reduce  its 
payment  to  an  institution,  for  services 
provided  to  an  individual  specified  in 
paragraph  (b)  of  this  section,  by  the 


amount  that  remains  after  deducting  the 
amounts  specified  in  paragagraph  (c)  of 
this  section,  from  the  individual's 
income  or  projected  income  that  is 
based  on  the  individual's  average 
available  income  for  the  preceding  6 
months.  States  that  elect  to  project 
income  must  periodically  reconcile 
projected  income  with  actual  income  for 
the  6  month  period,  and  apply  any 
difference  between  the  two  amounts  to 
future  post  eligibility  determinations  in 
accordance  with  procedures  specified 
by  the  State. 

*  •  *  •  • 

(c)  The  agency  must  deduct  the 
following  amounts,  in  the  following 
order,  from  the  individual's  total  or 
projected  income,  as  determined  under 
paragraph  (a)  of  this  section.  Using 
either  method,  income  that  was 
disregarded  in  determining  eligibility 
must  be  considered  in  this  process. 
***** 

(4)  Amounts  for  incurred  expenses  for 
medical  or  remedial  care  that  are  not 
subject  to  payment  by  a  third  party, 
including — 

(i)  Medicare  and  other  health 
insur.mce  premiums,  deductibles,  or 
coinsurance  charges;  and 

(ii)  Necessary  medical  or  remedial 
services  included  in  the  State's 
Medicaid  plan,  even  when  they  exceed 
limitations  on  amount,  duration  or  scope 
imposed  by  the  agency,  subject  to 
reasonable  limits  the  agency  may 
establish  on  amounts  of  these  expenses. 

(d)  In  determining  the  amount  of  the 
individual's  income  to  be  used  to  reduce 
the  agency's  payment  to  the  institution, 
the  agency  may  deduct  the  following 
amounts  from  the  individual's  income  as 
determined  under  paragraph  (a)  of  this 
section: 

(1)  Necessary  medical  or  remedial 
care  recognized  under  State  law  but  not 
covered  under  the  State's  Medicaid 
plan,  subject  to  reasonable  limits  the 
agency  may  establish  on  amounts  of 
these  expenses;  and 

(2)  For  single  individuals,  an  amount 
(in  addition  to  the  personal  needs 
allowance)  for  maintenance  of  the 
individual's  home  if — 

(i)  The  amount  is  deducted  for  not 
more  than  a  6-month  period;  and 

(ii)  A  physician  has  certified  that  the 
individual  is  likely  to  return  to  his  home 
within  that  period. 

B.  Part  436  would  be  amended  as 
follows: 

PART  436— ELIGIBILITY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

The  authority  citation  for  Part  436 
reads  as  follows: 


Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302),  unless  othervMSP  noted. 

1.  Section  436.832  is  amended  b\ 
revising  paragraph  (a),  the  introductory 
language  of  paragraph  (c).  redesignating 
paragraph  (c)(4)(ii)  as  (d)(1),  and 
revising  paragraphs  (c)(4)  and  (d)  to 
read  as  follows: 

§  436.832     Post-eligibility  treatment  of 
Income  and  resources  of  Institutionalized 
individuals.  Application  of  patient  income 
to  the  cost  of  care. 

(a)  The  agency  must  reduce  its 
payment  to  an  institution,  for  services 
provided  to  an  induidual  specified  in 
paragraph  (L)  of  this  section,  by  the 
amount  that  remains  after  deducting  the 
amounts  specified  in  paragraph  (c)  from 
the  individual's  income  or  a  projected 
income  that  is  based  en  the  individual's 
average  avail, :b!e  income  for  the 
preceding  6  months.  States  that  elect  to 
project  income  must  periodically 
reconcile  projected  income  with  actual 
income  for  the  6  month  period,  and 
apply  any  difference  between  the  two 
amounts  to  future  post  eligibility 
determinations  in  accordance  with 

procedures  specified  by  the  State, 

•  •         *         *         • 

(c)  The  agency  must  deduct  the 
following  amounts,  in  the  following 
order,  from  the  individual's  total  or 
projected  income  as  determined  under 
paragrpah  (a)  of  this  section.  Using 
either  method,  income  that  was 
disregarded  in  determining  eligibility 
must  be  considered  in  this  process. 

•  «         *         *         • 

(4)  Amounts  for  incurred  expenses  for 

medical  or  remedial  care  that  are  not 
subject  to  payment  by  a  third  party, 
including — 

(i)  Medicare  and  other  health 
insurance  premiums,  deductibles,  or 
coinsurance  charges;  and 

(ii)  .Necessary  medical  or  remedial 
services  included  in  the  Slate's 
Medicaid  plan,  even  when  they  exceed 
limitations  on  amount,  duration  or  scope 
imposed  by  the  agency,  subejct  to 
reasonable  limits  the  agency  may 
establish  on  amounts  of  these  expenses; 
and 

(d)  In  determining  the  amount  of  the 
individual's  income  to  be  used  to  reduce 
the  agency's  payment  to  the  institution, 
the  agency  may  deduct  the  following 
amounts  from  the  individual's  income  as 
determined  under  paragraph  (a)  of  this 
section; 

(1)  Necessary  medical  or  remedial 
care  recognized  under  State  law  but  not 
covered  under  the  State  s  Medicaid 
plan,  subject  to  reasonable  limits  the 
agency  may  establish  on  amounts  of 
these  expenses:  and 
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(2)  For  single  individuals,  an  amount 
(in  addition  to  the  personal  needs 
allowance)  for  mainten,Tnre  of  the 
individual's  home  if — 

(i)  The  amount  is  deducted  for  not 
more  than  a  6-month  period;  and 

(ii)  A  physician  has  certified  that  the 
individual  is  likely  to  return  to  his  home 
within  that  period. 

(Catdlog  of  Federal  Dnmestic  Assistance 
Program  No.  13.714.  .Medical  Assistance 
Program) 

Dated:  December  12.  1983. 
Carolyne  K.  Davis, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  October  2.  1084 
Margaret  M.  Heckler. 
Secretary: 

jFR  Doc  85-65,12  Filed  3-l&-fl5:  8:45  am] 
BILLING  CODE  4120-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  4 

Department  Hearings  and  Appeals 
Procedures 

AGENCY:  Office  of  Hearings  and 
Appeals.  Office  of  the  Secretary, 

Interior. 

ACTION:  Proposed  rule. 


summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  IS  proposing  to  revise  its 
procedural  rules  at  43  CFR  4.5  and  4.27 
to  clarify  that  the  Secretary  does  not 
have  pov\er  to  exercise  jurisdiction  over 
matters  before  the  Interior  Board  of 
Contract  Appeals  (IBCA),  to  establish 
procedures  relating  to  the  exercise  of  the 
Secretary's  reserved  powers  over  OHA 
proceedings  and  to  broaden  and 
strengthen  the  general  prohibition 
against  e.\  parte  communications  in 
OHA  proceedings.  OHA  is  also 
proposing  to  remove  duplicative 
provisions  regardung  ex:  parte 
communications  from  the  procedures  for 
particular  OHA  proceedings. 

DATE:  Written  comments  on  the 
proposed  amendments  must  be  received 

by  April  18,  1985, 

ADDRESSES:  Written  comments  are  to  be 

mailed  or  hand-delivered  to  the  Director. 
Office  of  Hearings  and  Appeals, 
Department  of  the  Interior.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  H.  Kelly,  Deputy  Director.  OHA. 
(703)  235-3810:  Deborah  S.  Ryan, 
Attorney-Advisor,  Office  of  the 
Solicitor,  (202)  343-5216. 


SUPPLEMENTARY  INFORMATION!  OHA  is 

the  body  within  the  Department  of  the 
Interior  that  has  been  delegated  the 
authority  of  the  Secretary  to  hear, 
consider,  and  determine  matters  within 
the  jursidiction  of  the  Department 
involving  hearings,  appeals,  and  other 
review  functions  of  the  Secretary. 
OHA's  general  rules  relating  to 
procedures  and  practice  are  contained 
in  43  CFR  Part  4,  Subpart  B.  Other 
subparts  in  43  CFR  Part  4  contain 
procedural  rules  applicable  to  particular 
types  of  hearings,  for  example,  land 
appeals. 

OHAs  general  rules  relating  to 
procedures  and  practice  clearly  state 
that  the  Secretary  has  the  authority  to 
take  jurisdiction  at  any  stage  of  any 
case  pending  before  OHA  and  render 
the  final  decision  after  holding  such 
hearing  as  may  be  required  by  law.  to 
review  any  OHA  decision,  and  to  direct 
reconsideration  of  any  decision.  43  CFR 
4.5(a).  The  rules  also  state  that  the 
Director  of  OHA,  pursuant  to  his 
delegated  authority  from  the  Secretary, 
may  assume  jurisdiction  of  or  review 
any  case  bafore  an  appeals  board  or 
direct  reconsideration  of  any  decision 
by  an  appeals  board.  43  CFR  4.5(b),  The 
existing  rules  say  nothing  about  what 
procedures  are  to  be  followed  once  the 
Secretary  or  Director  elects  to  assume 
jurisdiction  of  a  case  or  review  an  OHA 
decision.  The  proposed  subsection 
would  provide  that  when  the  Secretary 
or  Director  becomes  personally  involved 
in  the  decisionmaking  process  by  taking 
jurisdiction  of  a  pending  case  or 
reviewing  a  decision  already  issued,  the 
parties  and  appropriate  Departmental 
personnel— which  would  include  the 
board  or  administrative  law  judge 
handling  the  case— will  be  notified,  the 
administrative  record  will  be  requested, 
and  a  written  decision  will  be  issued. 
We  believe  that  these  are  appropriate 
procedural  safeguards  which  enhance 
the  adminstralive  process.  The  proposed 
policy  would  not  modify  existing  policy 
with  repect  to  the  finality  of  OHA 
decisions  for  the  purpose  of  exhaustion 
of  adminstrative  remedies  or  create  an 
opportunity  for  appeal  to  the  Secretary 
or  Director.  The  proposed  subsection 
would  merely  clarify  procedures  relating 
to  the  exercise  of  the  Secretary's 
reserved  power  and  establish 
adminstrative  records  for  Secretarial 
review  of  OHA  proceedings. 

The  existing  rules  fail  to  recognize 
that  IBCA,  unlike  the  other  OHA  boards, 
is  a  creature  of  statute,  namely  the 
Contract  Disputes  Act  of  1978,  Pub.  L. 
No.  95-563,  41  U.S.C.  601-613  (1982),  and 
that  its  decisions  are  final  for  the 
Department.  We  propose  changes  to  43 


CFR  4.5  which  would  acknowledge  the 
distinct  status  of  IBCA  by  expressly 
excepting  it  from  the  provisions  relating 
to  the  exercise  of  reserved  power  by  the 
Secretary  or  Director. 

OHA's  general  rules  relating  to 
procedures  and  practice  also  contain  a 
two-sentence  provision  on  c\  parte 
communications  that  is  applicable  to  all 
OHA  proceedings.  The  first  sentence  of 
the  provision  prohibits  communications 
between  any  party  and  a  member  of 
OHA  concerning  the  merits  of  a 
proceeding  or  an  appeal  unless  the    • 
communication  is  furnished  in  writing  to 
other  parties  or  made  orally  in  the 
presence  of  the  other  parties  or  their 
representatives.  The  second  sentence  of 
the  provision  states  that  an  OHA 
appeals  board  is  to  refuse  to  receive, 
except  as  part  of  the  appeal  record,  any 
information  having  a  substantial  bearing 
on  an  appeal  from  persons  who  are  not 
representatives  or  parties  but  who  have 
an  interest  in  the  decision  to  be 
rendered.  43  CFR  4  27(b).  Other 
prohibitions  against  ex  parte 
communications  are  contained  in  the 
procedures  for  the  Board  of  Contract 
Appeals,  43  CFR  4.100(f],  the  Board  of 
Indian  Appeals.  43  CFR  4.317(b).  and 
proceedings  concerning 
nondiscrimination  in  Federally  assisted 
programs.  43  CFR  4.832(a). 

OHA  is  proposing  revisions  of  the 
general  prohibition  against  ex  parte 
communications  in  43  CFR  4.27(b)  that 
would  change  the  provision's  scope, 
applicability,  and  enforceability.  The 
first  proposed  change  would  broaden 
the  scope  of  the  prohibited  ex  parte 
communications  from  communications 
on  the  merits  of  a  proceeding  or  an 
appeal,  as  currently  provided,  to 
communications  concerning  the  m.erits 
of  a  case  or  any  related  action  pending 
before  OHA.  including  a  rulemaking  that 
would  affect  a  pending  case.  The  second 
proposed  change  would  increase  the 
number  of  people  who  may  net  have  ex 
parte  communications  from  any  party 
and  a  member  of  OHA.  as  currently 
provided,  to  any  party,  person  who  has 
an  interest  in  the  decision  to  be 
rendered,  or  representative  of  a  parly  or 
interested  person  and  a  member  of  OHA 
involved  or  likely  to  become  involved  in 
the  decisionmaking  process  of  a  given 
proceeding.  The  term  "interested 
person"  is  intended  to  be  a  wide, 
inclusive  term  covering  any  individual 
or  other  person  with  an  interest  in  the 
proceeding.  The  interest  need  not  be 
monetary,  nor  need  a  person  be  a  party 
to,  or  intervenor  in,  the  proceeding  to 
come  under  this  section.  The  term 
includes,  but  is  not  limited  to.  parties, 
competitors,  public  officials,  and 
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nonprofit  or  public  interest 
organizations  and  associations  with  a 
special  interest  in  the  matter.  The  term 
also  includes  Departmental  bureaus  and 
offices  (and  the  employees  thereof). 
whether  or  not  parties  to  the  proceeding. 
The  term  does  not  include  a  member  of 
the  public  at  large  who  makes  a  casual 
or  general  expression  of  opinion  about  a 
pending  proceeding;  nor  is  it  intended  to 
include  members  of  the  public  at  large 
who  may  participate  in  a  letter  writing 
campaign  generated  by  an  interested 
person.  A  "representative"  is  intended 
to  include,  but  is  not  limited  to.  a 
member  of  the  Department's  Office  of 
the  Solicitor  who  is  representing  a 
bureau  or  office  before  OHA.  It  would 
also  include  anyone  who.  though  not 
interested  in  the  proceeding  himself, 
communicates  with  OHA  at  the  request 
or  suggestion  of  a  party. 

In  addition,  OHA  is  proposing  that  a 
subsection  be  added  to  §  4.27(b)  that 
conforms  to  the  1976  amendments  to 
section  557  of  the  Admmistrative 
Procedure  Act  (APA),  Pub.  L.  No.  94-409. 
5  U.S.C.  557(d)  (1982),  regarding  the 
placement  of  ex  parte  communications 
in  the  record  and  sanctions.  Although 
only  a  small  percentage  of  OHA 
proceedings  are  governed  by  the  APA, 
we  do  not  consider  it  advisable  to  have 
one  standard  for  APA  proceedings  and  a 
different  standard  for  non-APA 
proceedings.  The  proposed  subsection 
would  require  that  any  prohibited  ex 
parte  communication  be  made  part  of 
the  record  and  that  an  opportunity  for 
response  be  allowed.  The  subsection 
also  would  authorize  an  OHA  appeals 
board  or  official  to  require  an  offending 
party  to  show  cause  why  the  party's 
claim,  interest,  or  motion  should  not  be 
dismissed,  denied,  or  otherwise 
adversely  affected,  and  to  invoke 
appropriate  sanctions  against  other 
persons  who  violate  the  prohibition. 

These  proposed  changes  would 
strengthen  and  broaden  the  current 
prohibition  against  ex  parte 
communications  and  make  the 
prohibition  enforceable  by  OHA.  If 
these  revisions  are  made,  OHA 
proposes  that  the  second  sentence  of  the 
current  provision  that  requires  an  OHA 
appeals  board  to  receive  information 
from  an  interested  person  only  as  part  of 
the  appeals  record  be  omitted  because 
the  sentence  would  be  subsumed  in  the 
revisions  and  would  not  be  necessary  as 
a  separate  and  additional  restriction  for 
appeals.  OHA  also  proposes  that  certain 
other  provisions  regarding  ex  parte 
communications  for  particular  OHA 
i  roceedings  be  deleted  in  order  to  avoid 


any  duplication  or  inconsistencies  in 
OHA  procedures.  The  provision  in  43 
CFR  4.100(f)  is  not  being  deleted 
because  it  conforms  to  guidelines  for 
Uniform  Rules  of  Procedure  for  Boards 
of  Contract  Appeals  promulgated  by  the 
Office  of  Federal  Procurement  Policy. 
Although  less  comprehensive  than  the 
proposed  rule,  it  is  not  considered  to  be 
inconsistent  with  it. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Exec.  Order  No.  12291, 
and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  proposed 
amendments  are  intended  only  to  clarify 
the  Secretary's  review  authority  over 
OHA  cases  and  to  broaden  and 
strengthen  the  general  prohibition 
against  ex  parte  communications.  The 
amendments  are  not  expected  to  have 
any  discernible  economic  effects  on 
OHA.  other  governmental  units,  private 
parties  appearing  before  OHA.  persons 
interested  in  OHA  proceedings,  or  any 
other  persons,  including  small  entitles. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  This  rule  also  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act. 

The  proposed  rule  was  drafted  by 
Deborah  Ryan,  an  attorney  in  the 
Division  of  General  Law.  Office  of  the 
Solicitor,  and  submitted  by  the 
Solicitor's  Office  to  OHA  as  a  proposal 
for  its  consideration.  Substantial 
changes  to  the  proposal  were  made  by 
Paul  T.  Baird.  Director  of  OHA. 

Lists  of  Subjects  in  43  CFK  Part  4 

Administrative  practice  and 
procedure. 
Ann  Dore  McLaughlin, 

Under  Secretary. 
Dated:  January  10. 1985. 

PART  4— DEPARTMENT  HEARINGS 
AND  APPEALS  PROCEDURES 

Accordingly,  it  is  proposed  to  amend 
43  CFR  Part  4,  Subparts  B,  D.  and  I  as 
follows; 

1.  The  authority  citation  for  Part  4 
reads  as  follows: 

Authority:  R.S.  2478,  as  amended  43  U.S.C. 
1201,  unless  otherwise  noted. 


Subpart  B — General  Rules  Relating  to 
Procedures  and  Practice 

2.  Section  4.5  is  revised  to  read  as 
follows: 

§  4.5    Power  of  the  Secretary  and  Oirectof . 

(a)  Secretary  Nothing  in  this  part 
shall  be  construed  'o  deprive  the 
Secretary  of  any  power  conferred  upon 
him  by  law.  The  aulhonfy  reserved  to 
the  Secretary  includes,  but  is  not  limiti-d 
to: 

(1)  The  authority  to  take  jurisdiction 
at  any  stage  of  any  case  before  any 
employee  or  employees  of  the 
Department,  including  any 
administrative  law  judge  or  board  of  the 
Office,  except  the  Board  of  Contract 
Appeals,  and  render  the  final  decision  in 
the  matter  after  holding  such  hearing  as 
may  be  required  by  law;  and 

(2|  The  authority  to  review  any 
decision  of  any  employee  or  employees 
of  the  Department,  including  any 
administrative  law  judge  or  board  of  the 
Office,  except  the  Board  of  Contract 
Appeals,  or  to  direct  any  such  employee 
or  employees  to  reconsider  a  decision. 

(b)  The  Director  Pursuant  to  his 
delegated  authority  from  the  Secretary, 
the  Director  may  assume  jurisdiction  of 
or  review  any  case  before  any  board  of 
the  Office  or  direct  reconsideration  of 
any  decision  by  any  board  of  the  Office 
except  the  Board  of  Contract  Appeals. 

(c)  Exercise  of  Reserved  Power  If  the 
Secretary  or  Director  assumes 
jurisdiction  of  a  case  or  reviews  a 
decision,  the  parties  and  the  appropriate 
Departmental  personnel  will  be  advised 
in  writing  of  such  action,  the 
administrative  record  will  be  requested, 
and.  after  the  review  process  is 
completed,  a  written  decision  will  be 
issued. 

3.  Section  4.27(b)  is  revised  to  read  as 
follows: 

§  4J27    Standards  of  conduct. 


(b)  Ex  parte  communication — (1) 
Prohibition.  There  shall  be  no 
communications  concerning  the  merits 
of  a  proceeding  between  any  party  to 
the  proceeding  or  any  person  interested 
in  the  proceeding  or  any  reprcsentativ  e 
of  a  party  or  interested  person  and  any 
Office  personnel  involved  or  who  may 
reasonably  be  expected  to  become 
involved  in  the  decisionmaking  process 
on  that  proceeding,  unless  the 
communication,  if  oral,  is  made  in  the 
presence  of  all  other  parties  or  their 
representatives,  or,  if  written,  is 
furnished  to  all  other  parties. 
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Proceedings  include  pending  cases, 
rulemakings  that  might  affect  a  pending 
case,  and  any  other  related  action 
pending  before  the  Office.  This 
regulation  does  not  prohibit 
communications  concerning  procedural 
matters  or  case  status.  Any  oral 
communication  made  in  violation  of  this 
regulation  shall  be  reduced  to  writing  in 
a  memorandum  to  the  file  by  the  person 
receiving  the  communication  and  shall 
be  included  in  the  record.  Any  written 
com.munication  made  in  violation  of  this 
regulation  shall  be  included  in  the 
record.  Copies  of  the  memorandum  or 
communication  shall  be  provided  to  all 
parties,  who  shall  be  given  an 
opportunity  to  respond  in  writing. 

(2)  Sanctions.  The  ad.ministrative  law 
judge,  board,  or  Direcfor  who  has 
responsibility  for  the  matter  with 
respect  to  which  a  prohibited 
communication  has  been  knowingly 
made  may  impose  appropriate  sanctions 
on  the  offending  person  or  persons. 
which  may  include  requiring  an 
offending  party  to  show  cause  why  its 
claim,  motion,  or  interest  should  not  he 
dismissed,  denied,  or  otherwise 
adversely  affected:  disciplining 
offending  Office  personnel  pursuant  to 
the  Departments  standards  of  conduct 
(43  CFR  Part  20):  and  invoking  such 
sanctions  against  other  offending 
persons  as  m.ay  be  appropriate  under 
the  circumstances. 


Subpart  D — Rules  Applicable  in  Indian 
Affairs  Hearings  and  Appeals 

§4.317     I  Amended! 

4.  In  §  4.317.  paragraph  (b)  is  removed. 
and  paragraph  (c )  is  redesignated  as 
paragraph  (h). 

Subpart  I— Special  Procedural  Rules 
Applicable  to  Practice  and  Procedure 
for  Hearings,  Decisions,  and 
Administrative  Review  Under  Part  17 
of  This  Title — Nondiscrimination  in 
Federally  Assisted  Programs  of  the 
Department  of  the  Interior- 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

§4.832    [  Amended  1 

5.  The  heading  of  §  4.832  is  revised  to 
read:  §  4.832  Consultation  and  advice. 

6.  In  §  4,832,  paragraph  (a)  is  removed, 
and  paragraphs  (b)  and  (c)  are 
redesignated  as  paragraphs  (a)  and  (b). 

|FR  Doc.  85-6537  Filed  a-lB-ft,--);  8:4.'i  nm) 
BILUNG  CODE  4310-10-M 


Bureau  of  Land  Management 

43  CFR  Parts  2800  and  2880 

Rights-of-Way,  Principles  and 
Procedures;  Rights-of-Way  Under  the 
Mineral  Leasing  Act;  Extension  of 
Comment  Period 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  iMotice  of  extension  of  comment 
period  on  notice  of  intent  to  propose 

rulem.aking. 

summary:  The  Bureau  of  Land 
iVIanagement  and  the  United  Stales 
Forest  Service  joined  in  the  publication 
of  a  second  Notice  of  Intent  to  Propose 
Rulemaking  in  the  Federal  Register  of 
January  18.  1985  (50  FR  2097).  which 
provided  for  a  60-day  comment  period. 
That  .Notice  of  Intent  to  Propose 
Rulemaking  contdined  a  discussion  of  a 
new  process  that  could  be  the  basis  for 
the  establishment  of  rentals  for  rights- 
of-way  granted  under  title  V  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  the  Mineral  Leasing  Act 
of  1920.  The  public  has  requested  an 
extension  of  the  comment  period  to 
allow  them  more  time  to  make 
comments  on  the  complex  issues 
presented  in  the  Notice  of  Intent  to 
Propose  Rulemaking.  In  response  to  that 
request,  the  Department  of  the  Interior 
has  decided  to  extend  the  comment 
period  to  provide  the  public  with  more 
time  to  consider  the  issues  raised  in  the 
.Notice  of  Intent.  Therefore,  the  comment 
period  is  hereby  extended  for  an 
additional  30  days  to  April  18, 1985. 

DATE:  Com.menls  should  be  submitted 
by  April  18. 1985.  Comments  received  or 
postmarked  after  that  date  may  not  be 
considered  as  part  of  the 
decisionm.aking  process  on  issuance  of  a 
proposed  rulemaking. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140).  Bureau  of  Land 
Management.  1800  C  Street.  NW, 
Washington.  D.C.  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.).  .Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theodo.-e  Bin^^iam,  (202)  343-5441. 

J.  Steven  Criles. 

Deputy  Assistant  Secretary  of  the  Interior. 

.Mar(.h  14.  1985. 

|FR  Doc  85-«524  Filed  3-18-85;  8:45  am] 

BILLINQ  COOE  4310-«4-M 


43  CFR  Part  3140 

Combined  Hydrocarbon  Leasing; 
Reopening  of  Comment  Period 

agency:  Bureau  of  Land  Mdoagement. 
Interior. 

action:  Notice  of  reopening  of  comment 
period  on  proposed  rulemaking  covering 
paying  quantities  and  diligent 
development  of  hydrocarbon  leases. 

summary:  a  proposed  rulemaking  that 
would  amend  the  Hydrocarbon  Leasing 
regulations  to  provide  definitions  and 
procedures  for  meeting  the  producing  in 
paying  quantities  and  the  diligent 
development  requirements  for  tar  sand 
in  all  combined  hydrocarbon  leases  was 
published  in  January  10,  1985.  Federal 
Register  (50  FR  1300)  with  a  60-day 
comment  period  ending  on  March  11, 
1985.  The  public  has  requested  that  the 
comment  period  be  extended  for  a 
period  of  15  days.  The  Department  of  the 
Interior  has  decided  to  grant  that 
request  and  the  com.ment  period  is 
hereby  reopened  for  15  days. 

DATE:  Comments  should  be  submitted 
by  April  3,  1985.  Comments  received  or 
postmarked  after  the  above  date  may 
not  be  considered  as  part  of  the 
decisionmaking  process  on  issuance  of  a 
final  rulemaking. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140).  Bureau  of  Land 
Management.  Main  Interior  Bldg..  Room 
5555. 1800  C  Street.  NVV..  Washington. 
D.C.  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.).  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fdv\ard  E.  Coggs.  (202)  343-3^,")H. 

or 
Elizabeth  Owen.  (202)  343-2454, 

or 

Robert  C.  Bruce,  (202)  343-8735. 
I.  Steven  Griles, 

Deputy  Assistant  Secretary  of  the  Interior. 
March  14. 1985. 

jKR  Doc.  83-6525  Filed  3-18-B5:  8;45  am] 
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ACTION 

45  CFR  Part  1206 

Denial  of  Application  for  Refunding 
agency:  ACTION. 


\ 
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ACTION:  Notice  of  proposed  rulemaking. 


summary:  action  is  proposing 
revisions  of  present  regulations  to 
implement  the  changes  in  notice  and 
hearing  procedures  contained  in  the 
Domestic  Volunteer  Service  Act 
Amendments  of  1904.  Pub.  L.  93-286. 
The  proposed  changes,  specifically 
revising  §  1206.Z-^  of  45  CFR. 
Procedures,  are  discussed  in 
Supplementary  Information. 
DATE:  Comments  must  be  recei%  ed  by 
April  18.  1985. 

ADDRESS:  Sent  comments  to  ACTION. 
BCW  Connecticut  Ave..  NW.,  Room  607. 
Washington.  D.C,  20525 
FOR  FURTHER  INFORMATION  CONTACT: 
J.C.  Arget.singer.  General  Counsel, 
AC  nO.\.  80b  Connecticut  Avenue.  NW.. 
Washington.  DC.  (202)  634-9333. 
SUPPLEMENTARY  INFORMATION:  The  1984 
amendment  (cited  above)  to  the 
Domestic  Volunteer  Service  Act  of  1973 
(Pub  L.  93-113.  as  amended)  made  three 
significant  changes  to  the  Agency's 
notice  and  hearing  procedures,  sec.  412 
of  the  Act,  pertaining  to  the  denial  of 
applications  for  refunding.  Accordingly, 
the  regulations  contained  in  45  CFR 
1206.2-4  dealing  with  Procedures,  are 
proposed  to  be  revised. 

Specifically,  the  three  changes 
contained  in  the  statute  are: 

1.  Grant  recipients  are  to  be  given  at 
least  75  days  notice  of  the  intent  to  deny 
refunding,  sec.  412(a)(2)  of  the  Act.  The 
prior  statute  and  current  agency 
regulations  do  not  specify  a  definite 
time. 

2.  All  meetings  or  hearings  to  be 
afforded  the  recipient  under  the  section 
are  to  be  "held  at  locations  convenient 
to  the  grant  recipient."  sec.  412(b)  of  the 
Act.  The  prior  statute  was  silent  on  this 
issue. 

3.  In  those  situations  in  which  the 
denial  of  refunding  is  based  upon  a 
charge  of  "failure  to  comply  with  the 
terms  and  conditions  of  the  grant  or 
contract  award,  the  recipient  shall  be 
afforded  an  opportunity  for  an  informal 
hearing  before  an  impartial  hearmg 
officer,  who  has  been  agreed  to  be  the 
recipient  and  the  Agency."  sec.  412(g)(3). 
of  the  Act.  Previously,  an  informal 
meeting  with  an  agency  official  was  the 
sole  procedure  available  under  current 
regulations  for  grantees  in  all  denial 
situations. 

The  change  noted  in  item  1.  pertaining 
to  the  75  day  notice  requirement,  is 
relatively  self-explanatory  and  is 
reflected  in  proposed  §  1206  2-4(b). 

The  second  change,  reflected  in 
proposed  regulation  1206.2-4(e), 
regarding  location  of  meetings,  is 
explained  by  the  Congressional 


Conference  Report  accompanying  the 
1984  legislation.  House  Report  98-679. 
The  Report  states  that  "the  location 
selection  for  the  hearings  and  meetings 
should  take  into  consideration 
convenience  to  the  recipient  and  the 
agency  as  well  as  the  cost  of  travel  and 
other  related  costs  for  the  hearing.  The 
Conferees  intend  the  provision  in 
section  412  to  improve  the  services  to 
clients  of  the  ACTION  programs,  not  to 
defer  considerable  amounts  of  funding 
to  a  hearing  process." 

In  accordance  with  the  Congressional 
guidance,  this  proposed  revision, 
paragraph  (e).  is  designed  to  achieve  a 
reasonable  balance  between 
convenience  to  the  grantee  and  the  cost 
to  the  agency.  The  proposal  requires 
that  consideration  be  given  to  the  locale 
of  the  recipient  and  to  pay  for  travel 
expenses  of  two  recipient 
representatives,  if  the  location  of  the 
meeting  with  the  agency  official  is 
elsewhere. 

The  third  change,  which  deals  with 
the  nature  of  the  hearing,  is  reflected  in 
proposed  regulation  120G.2-4(d).  This 
statutory  requirement,  which  calls  for  an 
"impartial  hearing  officer"  (Subsection 
(a)(3)  of  section  412  of  the  Act)  should 
be  understood  as  not  to  be  applicable  in 
all  denial  of  refunding  situations.  Still 
remaining  in  the  law  is  the  procedure  of 
providing  the  recipient  an  informal 
meeting  with  an  agency  official  to 
discuss  the  reasons  for  denial,  sec. 
412(a)(2)of  the  Act. 

To  understand  the  distinction 
between  the  application  of  Subsection 
(a)(2)  and  (a)(3)  procedures,  it  is 
instructive  to  note  that  the  Conference 
Report  indicates  that  the  new  provision. 
Subsection  (a)(3),  would  apply  only  "in 
cases  where  there  is  a  cbarse  of  failure 
to  comply  with  terms  of  the  grant  or 
contract."  (italics  supplied)  The 
Conference  Report  further  states  that 
the  Conferees  "do  not  intend  to  interfere 
with  the  right  of  the  agency  to  exercise 
administrative  discretion  in  deciding 
which  grantees  or  contractors  to  refund 
on  grounds  of  generally  applicable 
policy,  or  where  funding  reductions 
become  necessary  for  reasons  beyond 
the  agency's  control,  or  where  the 
recipient  has  ineffectively  managed 
agency  resources  or  substantially  failed 
to  comply  with  a  contract  or  grant 
agreement  with  the  agency.  In  these 
types  of  cases  the  agency  would  be 
required  to  provide  the  recipient  with 
reasons  for  the  decision  and  afford  it  an 
opportunity  to  show  cause  at  an 
informal  meeting  as  to  why  the  action 
should  not  be  taken," 

The  proposed  regulation.  Sec.  1206.2- 
4(d),  is  designed  to  implement  the 
distinction  between  these  situations 


requiring  an  informal  meeting  and  those 
requirmg  an  informal  hearing.  In  those 
more  extreme  cases  in  which  there  is  a 
charge  of  failure  to  comply  with  the 
grant,  implying  wrongdoing,  the 
recipient  will  be  given  the  opportunity  to 
pres'ent  its  case  in  front  of  a  neutral 
party.  As  noted  in  the  Conference 
Report,  "the  authority  of  the  hearing 
officer  shall  be  to  conduct  the  hearing 
and  to  make  recommendations,  but  the 
final  decision  on  refunding  will  remain 
with  the  ACTION  Agency."  Because  the 
hearing  is  specified  as  "informal",  such 
proceeding  is  not  anticipated  to  involve 
mandatory  procedures  such  as  the 
swearing  of  witnesses,  recording  of 
testimony,  strict  application  of  the  rules 
of  evidence  or  other  features  inherent  in 
formal  hearing  proceedings. 

Informal  meetings,  those  instances  not 
requiring  an  impartial  hearing  officer, 
will  continue  to  be  conducted  as  they 
have  in  the  past,  as  outlined  in  proposed 
regulation  Sec.  1206.2-4(c).  Paragraph  (c) 
is  revised  to  permit  a  longer  time  period 
between  the  time  of  notification  and 
holding  of  the  informal  meeting,  from  21 
to  30  days.  This  change  is  made  in  light 
of  the  fixed  time  now  required  for 
notification  of  tentative  denial.  75  days. 

ACTION  has  determined  that  this 
regulation  is  not  a  major  rule  as  defined 
by  Executive  Order  12291.  Pursuant  to 
Sec.  3(c]3  of  E.0. 12291.  entitled 
"Tederal  Regulation",  the  required 
review  process  has  been  completed  by 
the  Director  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  45  CFR  Part  1206 

Grant  programs — social  programs. 
Volunteers. 

Accordingly,  §  1206.2-4  of  Subpart  B— 
Denial  of  Application  for  Refunding — of 
Title  45  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as 

follows: 


Subpart  B- 
Refunding 


■Denial  of  Application  for 


§  1206.2-4     Procedures. 

(a)  The  procedures  set  forth  in 
paragraphs  (b)  through  (g]  of  this  section 
shall  apply  only  where  an  application 
for  refunding  submitted  by  a  current 
recipient  is  rejected  or  is  reduced  to  80 
percent  or  less  of  the  applied-for  level  of 
funding  or  the  recipients  current  le\el  of 
operations,  whichever  is  less.  It  is 
further  a  condition  for  application  of 
these  procedures  that  the  rejection  or 
reduction  be  based  on  circumstances 
related  to  the  particular  grant  or 
contract.  These  procedures  do  not  apply 
to  reductions  based  on  legislative 
requirements,  or  on  general  policy  or  in 


instances  where,  regardless  of  a 
recipient's  current  level  of  operations, 
its  application  for  refunding  is  not 
reduced  by  20  percent  or  more.  The  fact 
that  the  basis  for  rejecting  an 
application  may  also  be  a  basis  for 
termination  under  subpart  A  of  this  part 
shall  not  prevent  the  use  of  this  subpart 
to  the  exclusion  of  the  procedures  in 
Subpart  A. 

(b)  Before  rejecting  an  application  of  a 
recipient  for  refunding  ACTION  shall 
notify  the  recipient  of  its  intention,  in 
writing,  at  least  75  days  before  the  end 
of  the  recipient's  current  program  year 
or  grant  budget  period.  The  notice  shall 
inform  the  recipient  that  a  tentative 
decision  has  been  made  to  reject  or 
reduce  an  application  for  refunding.  The 
notice  shall  state  the  reasons  for  the 
tentative  decision  to  which  the  recipient 
shall  address  itself  if  it  wishes  to  make  a 
presentation  as  described  in  paragraphs 
(c)and(d). 

(c)  If  the  notice  of  tentative  decision  is 
based  on  any  reasons,  other  than  those 
described  in  paragraph  (d)  of  this        v 
section,  including,  but  not  limited  to. 
situations  in  which  the  recipient  has 
ineffectively  managed  agency  resources 
or  substantially  failed  to  comply  with 
agency  policy  and  overall  objectives 
under  a  contract  or  grant  agreement 
with  the  agency,  the  recipient  shall  be 
informed  in  the  notice,  of  the 
opportunity  to  submit  written  material 
and  to  meet  informally  with  an  ACTIO.N 
official  to  show  cause  why  its 
application  for  refunding  should  not  be 
rejected  or  reduced.  If  the  recipient 
requests  an  informal  meeting,  such 
meeting  shall  be  held  on  a  date  specified 
by  ACTION.  However,  the  meeting  may 
not,  without  the  consent  of  the  recipient, 
be  scheduled  sooner  than  14  days,  nor 
more  thin  30  days,  after  ACTIO.N  has 
mailed  the  notice  to  the  recipient.  If  the 
recipient  requests  an  informal  meeting, 
the  meeting  shall  be  scheduled  by 
ACTION  as  soon  as  possible  after 
receipt  of  the  request.  The  official  who 
shall  conduct  this  meeting  shall  be  an 
ACTIO.N'  official  who  is  authorized  to 
finally  approve  or  make  the  grant  of 
assistance  in  question,  or  his  designee. 

(d)  If  the  notice  of  tentative  decision  is 
based  upon  a  specific  charge  of  failure 
to  comply  With  the  terms  and  conditions 
of  the  grant  or  contract,  alleging 
wrongdoing  on  the  part  of  the  recipient, 
the  notice  shall  offer  the  recipient  an 
opportunity  for  an  informal  hearing 
before  a  mutually  agreed-upon  impartial 
hearing  officer.  The  authority  of  such 
hearing  officer  shall  be  limited  to 
conducting  the  hearing  and  offering 
recommendations.  ACTION  will  retain 
all  authority  to  make  the  final 


determination  as  to  whether  the 
application  should  be  finally  rejected  or 
reduced.  If  the  recipient  requests  an 
informal  hearing,  such  hearing  shall  be 
held  at  a  date  specified  by  ACTION. 
However,  such  hearing  may  not,  without 
the  consent  of  the  recipient,  be 
'■  scheduled  sooner  than  14  days  nor  more 
than  30  days  after  ACTION  has  mailed 
the  notice  to  the  recipient. 

(e)  In  the  selection  of  a^hearing  official 
and  the  location  of  either  an  informal 
meeting  or  hearing,  the  Agency,  while 
mindful  of  considerations  of  the 
recipient,  will  take  care  to  insure  that 
costs  are  kept  to  a  minimum.  The 
informal  meeting  or  hearing  shall  be 
held  in  the  city  or  county  in  which  the 
recipient  is  located,  in  the  appropriate 
Regional  Office,  or  another  appropriate 
location.  Within  the  limits  stated  in  the 
preceding  sentence,  the  decision  as  to 
where  the  meeting  shall  be  held  will  be 
made  by  ACTION,  after  weighing  the 
convenience  factors  of  the  recipient.  For 
the  convenience  of  the  recipient, 
ACTION  will  pay  the  reasonable  travel 
expenses  for  up  to  two  representatives 
of  the  recipient,  if  requested. 

(f)  The  recipient  shall  be  informed  of 
the  final  Agency  decision  on  refunding 
and  the  basis  for  the  decision  by  the 
deciding  official. 

(g)  I-f  the  recipient's  budget  period 
expires  prior  to  the  final  decision  by  the 
deciding  official,  the  recipient's 
authority  to  continue  program 
operations  shall  be  extended  until  such 
decision  is  made  and  communicated  to 
the  recipient.  If  a  volunteer's  term  of 
service  expires  after  receipt  by  a 
sponsor  of  a  tentative  decision  not  to 
refund  a  project,  the  period  of  service  of 
the  volunteer  may  be  similarly 
extended.  No  volunteers  may  be 
reenrolled  for  a  full  12-month  term,  or 
new  volunteers  enrolled  for  a  period  of 
service  while  a  tentative  decision  not  to 
refund  is  pending.  If  program  operations 
are  so  extended,  ACTION  and  the 
recipient  shall  provide,  subject  to  the 
availability  of  funds,  operating  funds  at 
the  same  levels  as  in  the  previous 
budget  period  to  continue  program 
operations.  . 

Authority:  42  U.S.C.  50fc2. 

Signed  at  Washington.  D.C.,  this  28th  day 
of  February  1985. 

Thomas  W.  Pauken, 

Director.  ACTION. 

|FR  Doc.  8.5-62B4  Filed  34l»-85:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2.  73,  7o 

IDccltct  No.  21323.  RM-2836;  BC  Docket 
No.  81-741,  RM-3727,  RM-3876;  MM  Docket 
No.  BJ-iesi 

Program-Related  Multi-Channel 
Tel3vision  Sound  (MTS) 

agency:  Federal  Communications 
Commission. 

action:  Memorandum  opinion  and  order 
regarding  annual  report  on  Multi- 
Channel  Television  Sound  (MTS) 
Technology  to  Commission. 


summary:  The  Commission  has  decided 
nut  to  act  at  this  time  on  the  question  of 
whether  to  require  cable  television 
systems  to  retransmit  program-related 
multi-channel  sound  (MTS)  services  of 
broadcast  television  stations.  Program- 
related  MTS  services  include  aural 
program  enhancements  such  as  stereo 
sound  and  second  language  audio.  The 
Commission  also  has  decided  not  to  act 
now  on  the  mandatory  cable  carriage 
issue  for  program-related  teletext  and 
other  vertical  blanking  interval  services 
of  broadcast  television  stations.  In 
adopting  this  position,  the  Commission 
stated  that,  based  on  the  record  with 
respect  to  development  of  these 
services,  it  was  not  prepared  to 
implement  mandatory  carriage 
protection  at  present.  The  Commission 
indicated  that  it  would  continue  to 
monitor  the  development  of  MTS 
technology,  its  use,  demand,  and 
delivery  to  the  cable  consumer.  The 
Commission  stated  that  at  such  time  as 
it  chooses  to  act  on  this  issue,  it  will  call 
for  additional  comments  to  develop  a 
timely  record  to  support  a  decision. 
Accordingly,  the  Commission  left  the 
dockets  in  these  three  proceedings  open 
and  instructed  the  Mass  Media  to  report 
to  it  annually  concerning  the 
development  of  MTS  services. 

FOR  FUTHER  INFORMATION  CONTACT: 

Alan  StilUvcll,  Mass  .Media  Bureau.  (Z02) 
632-6302. 

SUPPLEMENTARY  INFORMATION: 

In  the  ni. liter  of  the  use  of  subcarrier 
frequencies  in  the  aural  baseband  of 
television  transmitters  (Docket  No  21323. 
RM-2836];  amendment  of  Parts  2.  73  and  76  of 
the  Commission's  rules  to  authorize 
transmission  of  teletext  by  TV  stations  (BC 
Docket  No.  81-741,  RM-3727.  RM-3876);  and 
amendment  of  Parts  2.  73  and  76  of  the 
Commission's  rules  to  authorise  the  oiferii-,(4 
of  data  transmission  .services  on  the  vertit;-.! 
blanking  interval  by  TV  stations  (MM  Iioi;k(;i 
No.  84-168). 
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Memorandum  Opinion  and  Order 

Adopted:  February  8.  1985. 
Released:  February  8,  1985. 

By  the  Commission;  Commi.ssioners 
Fowler.  Chairman:  and  Patrick  is.sulng  a 
separate  statement. 

1.  On  March  29, 1984,  the  Commission 
adopted  a  Second  Report  and  Order  in 
Docket  No.  21323,  49  FR  18100.  In  that 
decision,  the  Commission  expanded  the 
authority  for  broadcast  stations  to 
operate  subcarrier  services  on  the  TV 
aural  baseband.  The  new  rules  u.se  of 
aural  baseband  subcarriers  for 
stereophonic  sound,  second  language 
audio,  and  any  other  broadcast  or  non- 
broadcast  service.  In  granting  this 
expanded  authority,  the  Commission 
determined  that  aural  subcarriers 
services  unrelated  to  program  content 
are  ancillary  in  nature  and  do  not  merk 
the  protective  regulation  that  is 
accorded  to  primary  television  services. 

2.  With  respect  to  program-related 
multi-channel  teknision  sound  (MTS) 
services  such  as  a  stereophonic  sound 
and  second  language  programming,  the 
Commission  "declineldj  to  impose 
mandatory  signal  carriage  of  these  aural 
subcarrier  transmissions  at  this  time."  Id 
at  para.  27.  Soon  thereafter,  on  July  26, 
1984,  we  adopted  a  Second  Further 

Nut  ice  of  Proposed  Rule  Making,  49  FR 
32619,  [Second  Further  Notice]  to  collect 
for  the  record  additional  factual 
information  about  program-related  MTS 
services  and  carriage  of  these  services 
by  cable  systems.'  The  Commission 
sought  to  determine  the  answers  to 
questions  involving,  inter  alia,  MTS 
receiver  penetration  projections, 
consumer  demand  for  MTS.  costs 
associated  with  retransmission  of  MTS, 
the  technical  problems  that  arise  in 
cable  carriage  of  MTS.  and  the  need  for 
mandatory  carriage  obligations  in  order 
to  assure  that  these  services  will  be 
retransmitted  on  cable  systems. 

3.  Based  on  the  record. ^  a  majority  of 
Commissioners  believe  that  program- 


related  MTS  is  a  part  of  the  basic  signal 
and  is  required  to  be  delivered  by 
whatever  technical  means  the  cable 
system  chooses,  but  are  not  prepared  to 
implement  mandatory  carriage  at  the 
present:  while  others  remain 
unconvinced  that  any  regulatory 
intervention  is  required.  Accordingly, 
we  will  continue  to  monitor  the 
development  of  MTS  technology,  its  use. 
demand,  and  delivery  to  the  cable 
consumer.  At  such  time  as  the 
Commission  chooses  to  act  on  the 
question  of  mandatory  carriage  of  MTS, 
we  will  call  for  an  additional  round  of 
comments  to  develop  a  timely  record  to 
decide  the  question.  Accordingly, 
Docket  \'o.  21323  will  remain  open.' 

4.  In  order  for  the  Commission  to 
appraise  the  development  of  multi- 
channel sound,  the  Commission 
instructs  the  Mass  Media  Bureau 
annually  to  determine  and  report  to  the 
Commission  on  the  following:  (1)  The 
extent  to  which  television  broadcasters 
are  transmitting  using  MTS.  (2)  the 
extent  to  which  consumers  are 
purchasing  and  using  television 
receivers  or  other  devices  with  MTS 
reception  capabilities,  and  (3)  the  extent 
and  manner  of  cable  carriage  of 
broadcast  MTS.  '., 

5.  This  order  does  ndt  impose  upon 
our  licensees  or  the  public  any  reporting 
requirements.  We  belieVe  that  the  Mass 
Media  Bureau  will  be  ^le  to  assess  the 
dcvelopin^nt  and  use  of  this  technology 
without  subh  formal  reporting 
requirements>When  tjae  Commission 
decides  to  revis\t  this  issue,  a  formal 
record  can  be  de'^elpped  to  receive 
information  relafing  to  MTS  use  and 
development  at  that  time. 


'  The  Commission  also  postponed  its  decision  on 
must  carry  status  for  program-related  teletext  and 
VBI  telecommunications  services  until  its  decision 
on  this  question  for  TV  aural  subcarriers  See. 
Memorandum  Opinion  and  Order  in  BC  Docket  81- 
741.  adopted  November  8. 1384.  50  VR  4b78 
(February  1.  1985);  see  also  Report  and  Order  in  MM 
Docket  84-168.  adopted  November  8.  1984.  50  FR 
4658  (February  1. 1985]. 

'  For  example,  the  comments  of  the  major 
television  networks  indicate  that  while  they  are 
committed  to  stereo  service,  there  are  no  plans  fur 


major  conversion  to  stereo  programming  in  the  near 
future.  Predictions  submitted  by  the  Electronics 
Industries  Association.  Zenith,  and  the  National 
Association  of  broadcasters  indicate  that  MTS 
receiver  penetration  will  grow  gradually,  perhaps 
reaching  10  percent  by  mid-1985  and  between  18 
and  44  percent  by  1989.  Finally,  we  note  that 
according  to  Broadcast  Management/Engineering 
magazine  (lanuary  1985.  p.  59)  only  eight  television 
stations  have  actually  started  stereo  broadcasting 
to  date.  Information  from  trade  publications  also 
indicates  that  only  a  limited  amount  of  stereo- 
enhanced  programming  is  currently  available,  most 
of  this  in  the  form  of  feature  films  and  syndicated 
music  video  shows  that  were  not  produced 
specifically  for  broadcast  television. 

'  We  believe  the  records  in  the  teletext  and  VBI 
proceedings  suggest  that  it  would  be  inappropriate 
to  require  carriage  at  this  time  for  program-related 
teletext  and  other  VBI  services.  The  dockets  in 
these  proceedings  will  remain  open. 


6.  Accordingly,  it  is  ordered,  that  the 
Mass  Media  Bureau  is  instructed  to 
report  annually  to  the  Commission 
consistent  with  the  instructions 
contained  herein. 

(Sees.  4.  303.  48  Stat.,  as  amended.  1066. 1082; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 

William  Tticarico, 

Secretary. 

Separate  Sl.U.nie.-l  oft:hairm,in  N'ark  S 
Fowler  and  Commissioner  Denms  R.  Fatnck 

Re:  Memorandum  Opinion  and  Order  in 
Docket  No.  21323. 

Wp  applaud  the  restraint  of  the 
Commission  in  declining  to  impose 
mandatory  carriage  of  program-related  multi- 
channel television  sound  (MTS)  The  annual 
reports  the  Mass  Media  Bureau  will  prepare 
will  allow  us  to  assess  the  development  of 
MTS  and  decide  the  issue  of  mandatory 
carriage  at  some  point  in  the  future  when  it  is 
ripe  for  decision 

We  believe  that  this  is  quintesscntially  a 
situation  where  marketplace  forces  will 
accomplish  the  goals  that  a  prior 
Commission — with  a  pro-regulatory 
philosophy  and  less  understanding  of  the 
value  of  unregulation  in  fostering  the 
development  of  telecommunication — would 
have  tried  to  accomplish  by  imposing  rules. 
We  are  of  the  view  that  the  Commission 
cannot  impose  mandatory  carriage  unless 
and  until  we  know  that  broadcasters  and 
consumers  will  desire  MTS  and  will  be 
willing  to  pay  for  it.  and  that  it  will  not  be 
carried  voluntarily  by  cable  svstems  in 
response  to  market  demand.  Since  MTS  has 
not  yet  had  the  opportunity  to  develop,  it  is 
unreasonable  to  suggest  that  the  heavy  hand 
of  government  must  interfere. 

Surprisingly,  some  Commissioners  appear 
to  feel  otherwise;  yet  no  Commissioner  is 
prepared  to  impose  and  implement 
mandatory  carriage  at  this  time  We 
recognize  the  inhibitory  effect  such  a  decision 
would  have  on  the  development  of  the 
technology  and  the  additional  costs  it  would 
impose  unnecessarily  and  unjustifiably  on 
cable  operators  and  subscribers.  The  threat, 
which  still  hangs  over  the  head  of  the  cable 
industry  after  today's  action,  that  some  future 
Commissii-n  misguidedly  might  impose 
mandatory  delivery  obligations  is 
mischievous  enough  regulatory  intervention 
on  its  own.  We  hope  it  is  not  so  destructive 
as  to  hamper  the  long  sought-afler  growth 
and  innovation  by  the  cable  industry. 

Nonetheless,  we  can  vote  for  this  item 
because  the  Commission  does  decline  to 
reach  the  decision  about  the  need  for.  and 
propriety  of.  mandatory  carriage  of  program- 
related  MTS. 

|FR  Doc  85-6433  Filed  3-15-85:  8:45  am] 
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Notices 


This   section   of   the   FEDERAL   REG'STER 
contains   documents   other   than    rules   or 
proposed   roles   that   are   applicable    to   the 
public     Notices   of   hearings   and 
investigations,    committee    meetings,    agency 
decisions   and   rulings,   delegations   of 
authority,    filing    of    petitions    and 
applications   and   agency   statements   of 
organization   and    functions   are   examples 
of   documents   appearing   m   this   section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Programmatic  Agreement  Regarding 
the  Rural  Electrification 
Administration's  Assistance  Program 
for  Wood  Pole  Utility  Lines 

agency:  Advisory  Council  on  Historic 
Prcserv;it!on. 

action:  Notice. 


SUMMARY:  The  Advisory  Council  on 
Historic  Preservation  proposes  to 
execute  a  Programmatic  Memorandum 
of  Agreement  pursuant  to  §  800.8  of  the 
Council's  regulations,   "Protection  of 
Historic  and  Cultural  Properties"  (36 
CFR  Part  800),  with  the  Rural 
Klectrification  Administration,  U.S. 
Department  of  Agriculture,  and  the 
.Witional  Conference  of  State  Historic 
Preservation  Officers.  The  Agreement 
will  establish  criteria  and  procedures  for 
the  Rural  Electrification  Administration 
and  its  Federal  assistance  recipients  to 
follow  in  the  identification,  evaluaticm, 
and  treatment  of  historic  properties  in 
areas  to  be  affected  by  the  installation, 
operation,  and  maintenance  of  various 
wood  pole  telephone  and  electric  power 
lines  with  less  than  a  69  kilovolf  (kV) 
power  capacity.  The  Agreement  will 
thus  assist  the  Rural  Flectrificalion 
Administration  to  meet  its 
responsibilities  under  Section  106  of  the 
.National  .Historic  Preservation  Act  (16 
U.S.C.  4700-  A  draft  of  the  proposed 
agreement  is  available  for  review. 

Comments  Due;  30  days  after  date  of 
publication, 

ADDRESS:  Executive  Director.  Advisory 
Council  on  Historic  Preservation,  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue,  .\VV.,  Suite  8(W.  W.ishinston, 
DC  20004, 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  D,  Anzalone,  Eastern  Division  of 
Project  Review,  Advisory  Council  on 
Historic  Preservation,  202-786-050,5,  or 


kennoth  Kumor,  Rural  Electrification 
Administration.  202-382-0096. 

D.ilod;  March  14,  1985. 
Robert  R.  Garvey,  Jr., 
/•'m'.  iitive  Dirnctcir. 

(FR  Doc,  8o-<J514  Filed  3-^8-85;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Pacific  Norttiwest  Region  States  of 
Oregon,  Washiington.  and  Portions  of 
California  and  Idaho:  Intent  To  Prepare 
an  Environmental  Impact  Statement 

This  Notice  of  InlenI  revises  and 
updates  an  October  17.  1983,  published 
Notice  of  Intent,  That  Notice  indicated 
the  Pacific  Northwest  Region  National 
Forests,  depending  on  the  situation  of 
the  individual  National  Forests,  would 
prepare  either  a  Draft  Environmental 
Impact  Statement  (DEIS),  a  revised 
DEIS,  or  a  supplement  to  an  existing 
DFIIS  for  Forests'  Land  and  Resource 
.Management  Plans  (Forest  Plans).  Such 
DEIS's  or  supplements  would  include  a 
reevaluation  of  roadless  areas.  The 
October  1983  Notice  of  Intent  was  in 
response  to  a  Ninth  Circuit  Court  of 
Appeals'  decision  on  the  National 
Roadless  Area  Review  and  Evaluation 
(RARE  II)  process  which  challenged  the 
adequacy  of  the  Environmental  Impact 
Statement  (EIS).  The  situation  has  now 
changed. 

Wilderness  Acts  for  both  Oregon  and 
Washington  were  passed  into  law  in 
July  1984,  and  included  release  language 
affecting  the  evaluation  of  roadless 
areas  in  the  Forest  Plans.  The  Acts 
stated  that  those  areas  which  were 
reviewed  in  RARE  II,  or  for  the  1984 
legislation,  and  not  designated  as 
wilderness  or  for  further  planning,  shall 
be  managed  for  multiple  use  and  need 
not  be  managed  to  protect  their 
suitability  for  wilderness  designation 
prior  to  or  during  revision  of  the  Forest 
Plans,  As  a  result.  National  F'orests  of 
the  Pacific  Northwest  Region  will  not 
evaluate  the  possibility  of 
recommending  wilderness  designation 
for  roadless  areas  within  their 
boundaries  (with  some  minor 
exceptions).  National  Forests  may. 
however,  evaluate  possible  undeveloped 
management  for  roadless  areas  where 
such  management  may  be  an  issue. 
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As  a  result  of  changes  in  direction 
relative  to  the  roadless  area  evaluation. 
as  well  as  new  economic  and  other 
analysis  requirements.  DEIS's  for  the  19 
National  Forests  in  the  Pacific 
Northwest  Region  are  now  expected  to 
be  published  on  the  following  schedule: 


National  Forest 


DEIS  date 


Colville,  Cotwlle,  WA .-. September  1?185 

Deschutes.  Bend.  OR „ August  1985 

Ftemoni  Lakeview  OR     Seplembet  1985. 

GitlOTd  P'fKfiot.  Vancouver,  WA Do. 

Maiheof  John  Day  OR     _ Do. 

Ml  BaKerSnoouaimie.  Seattle.  WA Oa 

Ml  Hood  Gresnam,  OR    .,  Do. 

Ochoco.  PrmevHIe,  OR      „ XiO. 

Okanogan.  Okanogan.  WA „,.. Oo, 

Olympic.  Olympia,  WA   Do. 

Rogue  Rivei.  Medtord.  OR. July  >9B5 

Siskiyou.  Grants  Pass.  OR September  19H5. 

Siuslaw  Con/ailcs  OR      _ Juiy  i985 

Umaliila   Ponoieion,  OR     „ Seclcnbei  1985. 

Umpqua   R()seburg.  OR  Do. 


Wallowa  W^ltman  Baker  OR.. 
Wenalcnee  Wenaictwe  WA... 

Wtiiamene  Euger>e.  OR      

Winema.  Klamalh  Falls.  OR 


Oo. 
Oo. 
Oo. 
Do. 


Final  EIS's  should  be  completed 
within  6  to  9  months  following  the  DEIS 
for  each  National  Forest. 

Dated:  Mnrch  8.  19B5, 
Jeff  M,  Sinnon, 
Ri\i;ioiH]/  ForesU'r 

|FR  Dor  H5-648()  Filed  3-1H-85;  8;45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Tectinology  Medal 
Nomination  Evaluation  Committee 

agency:  Office  of  Productivity, 
Technology  and  Innovation,  Office  of 
Economic  Affairs,  Commerce, 

ACTION:  .Notice  of  closed  meeting, 

summary:  This  notice  announces  the 
forthcoming  closed  meeting  of  the 
National  Technology  .Medical 
Nomination  Evaluation  Committee.  The 
Committee  was  chartered  on  Febru.rry  St. 
1984,  The  Committee  shall  m.tke 
recommendations  to  the  Secretary  of 
Commerce,  through  a  Steering 
Committee,  concerning  award  of  the 
National  Technology  .Medal, 

The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
dealing  with  the  relative  merits  of  all 
persons  and  companies  nrminated  for 
the  Medal  as  a  result  of  a  jiublic 
solicitation. 
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Time  und  place;  The  meeting  will 
begin  at  9:30  a.m.  and  end  at  5:(X)  p.m.  on 
April  2.  1985.  The  meeting  will  be  held  in 
Room  260  of  the  National  Academy  of 
Sciences  Building.  21st  St.  and 
Constitution  Ave..  NVV.,  Washington, 
U.C.  20418 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Philip  Goodman.  Execuitue  Director, 
National  Technology  Medal  Nomination 
Evaluation  Com.mittee,  Room  4829. 
Jlerberl  C.  Hoover  Building,  U.S. 
Dep'artmemt  of  Commerce.  Washington, 
n  C   20230.  (202]  3~7-OH2.S. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Determination  to  close  the  meetings 
of  the  Committee  to  the  public  on  the 
basis  of  5  U.S.C.  552b(c)  (4)  and  (0)  was 
approved  by  the  Assistant  Secretary  of 
Commerce  for  Administration,  with  the 
concurrence  of  the  General  Ceunsel  in 
accordance  with  the  Federal  Advisory 
Committee  Act,  since  the  discussions 
are  likely  to  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  and  may 
also  disclose  trade  secrets  and 
commerical  or  financial  information 
obtained  from  person  and  privileged  or 
confidential.  A  copy  of  the  Notice  of 
Determination  is  available  for  public 
inspec:tion  and  copxing  in  the  Central 
Reference  and  Records  Inspection 
Facilitv,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC  202.30.  (202 
377^217). 

Dated:  March  14.  1985. 
D.  Bruce  Merrineld. 
Ass  Islam  Secretary  for  Productivity. 
Technulofty  and  Innovation. 
|FR  nor.  8.=>-6,S43  Filnd  3-18-85;  8:45  am) 

BILUNG  CODE  3510-1»-M 

International  Trade  Administration 

IA-122-0201 

Pig  Iron  From  Canada;  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding  and  Revocation  in  Part 

agency:  International  Trade 

Administration /Import  Administration. 

Commerce. 

action:  Final  Results  of  Administrative 

Review  of  Antidumping  Finding  and 

Revocation  in  Part. 

summary:  On  November  26. 1984  the 
Department  of  Commerce  published 
preliminary  results  of  its  administrative 
review  and  intent  to  revoke  in  part  the 
antidumping  finding  on  pig  iron  from 
Canada.  The  review  covers  the  six 
known  manufacturers  and/or  exporters 


of  this  merchandise  to  the  United  Slates 
and  generally  the  period  July  1.  1982. 
through  Iune30,  1983, 

We  gave  interested  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results 
and  intent  to  revoke  in  part.  We 
received  no  comments.  Based  on  our 
analysis,  the  final  results  of  our  review 
are  the  same  as  the  preliminary  results, 
and  we  revoke  the  antidumping  finding 
with  regard  to  Stelco,  Inc, 

EFFECTIVE  DATE:  March  19,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.ii>  Helen  .'Xsivins  or  lohn  R 
Kugelman.  Office  of  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20230;  telephone:  (202)  377-1130/ 
3601, 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  26. 1984  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
46453)  the  preliminary  results  of  its 
administrative  review  and  intent  to 
revoke  in  part  the  antidumping  finding 
on  pig  iron  from  Canada  (36  FR  13780. 
July  24. 1971).  The  Department  has  now 
completed  that  administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 

shipments  of  pig  iron,  which  is  used  in 
st(!el  production  and  in  the  iron  foundry 
industry  for  making  iron  castings  such 
as  pipe,  automobile  castings,  and 
machine  parts.  Such  merchandise  is 
currently  classifiable  under  items 
606,1 3{X)' and  606,1500  of  the  Tariff 
Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  six  known 
manufacturers  and/or  exporters  of 
Canadian  pig  iron  to  the  United  Slates 
and  generally  the  period  July  1. 1982. 
through  June  30.  1983. 

Final  Results  of  Review  and  Revocation 

in  Part 

We  invited  interested  parlies  to 
comment  on  the  preliminary  results  and 
intent  to  revoke  in  part.  We  received  no 
comments  or  requests  for  a  hearing. 
Ba.scd  on  our  analysis,  the  final  results 
of  our  review  are  the  same  as  those 
presented  in  the  preliminary  results  of 
review  and  we  determine  that  the 
following  margins  exist: 


ManulaclufOf/eKporlof 


Abei  Industries.  Ltd 

AlQoma  Stoei  Corp.,  Lid 


Period 


Marxilacturer/axportar 


Dotasco  irK  

Phillip  Brotriers  (Canada) 
Ltd -, . 

Stelco  inc /Hickman  Wil- 
liams Canada.  LKl - 

Stelco.  Inc 


Penod 


Ma'gn 
;pefcenl) 


07/01/82— 06'30'83 
07/01/82—06/30/83 


07/01/82—06/30/63 
07/01/82—10/17/83 


0 
•7  30 


Margin 
(percenll 


07/01/82—06/30/83 
07/01/82—06/30/83 


"No  shipments  dunng  trie  period 

For  the  reasons  set  forth  in  the 
preliminary  results,  we  are  satisfied  that 
there  is  no  likelihood  of  resumption  of 
sales  at  less  than  fair  value  by  Stelco. 
Inc.  Accordingly,  we  revoke  the 
antidumping  finding  in  part  on  pig  iron 
from  Canada.  This  revocation  in  part 
applies  to  all  unliquidated  entries  of  this 
merchandise  manufactured  and 
exported  by  Stelco.  Inc.  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  17. 
1983. 

The  Deparlment  shall  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

Further,  as  provided  for  in  §  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  the  other  firms.  We  shall 
not  require  a  cash  deposit  for  any  future 
entries  from  a  new  exporter  not  covered 
in  this  or  prior  administrative  reviews, 
whose  first  shipments  occurred  after 
October  17. 1983.  and  who  is  unrelated 
to  any  reviewed  firm.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Canadian  pig  iron  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

The  Department  encourages 
interested  parties  to  review  the  public 
record  and  submit  applications  for 
protective  orders  as  early  as  possible. 

This  administrative  review, 
revocation  in  part,  and  notice  are  in 
accordance  with  sectiorw  751  (a)(1)  and 
(c)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1).  (c))  and  §§  353.53  and  353.54 
of  the  Commerce  Regulations  (19  CFR 
353.53.  353.54). 
C.  Chnstophpr  Pariin. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

March  12.  1985. 

|KR  Doc.  85-6542  Filed  3-18-85:  8:45  am| 
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IC-427-5011 

Initiation  of  a  Countervailing  Duty 
Investigation;  Low  Fuming  Brazing 
Copper  Rod  and  Wire  From  France 

agency:  Import  AdminLstration, 
International  Trade  Administration, 
ConimerLe 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  France  of  low-fuming  brazing  copper 
rod  and  wire,  as  described  in  the  "Scope 
of  the  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
subsidies  within  the  me.inmg  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  Intern.itional  Trade 
Commission  (ITC)  of  this  action,  so  that 
It  may  determine  whether  imports  of  the 
subject  merchandise  from  France 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  The  ITC  will 
make  its  preliminary  determination  on 
or  before  April  5.  1985.  If  the 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  May  15.  198.5. 
EFFECTIVE  DATE:  March  19. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ken  Haldenstein  or  Laura  Winfrey. 
Office  of  Investigations.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  \W..  Washington.  DC  20230; 
telephone:  (202)  377-4136  or  377-0160. 

SUPPLEMENTARY  INFORMATION: 

Petition 

On  February  19.  1985.  we  received  a 
petition  in  proper  form  from  American 
Brass.  Century  Brass  and  Cerro  Metal 
Products,  filed  on  behalf  of  the  U.S.  iow- 
fuming  brazing  copper  rod  and  wire 
industry.  In  compliance  with  the  filmg 
requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26). 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  France  of 
low-fuming  brazing  copper  rod  and  wire 
receive  subsidies  within  the  meaning  of 
section  701  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  Since  France  is  a 
"country  under  the  Agreement"  within 
the  meaning  of  section  701(b]  of  the  Act, 
Title  VII  of  the  Act  applies  to  these 
investigations,  and  the  ITC  is  required  to 
determine  whether  imports  of  the 
subject  merchandise  from  France 
materuiliy  injure,  or  threaten  material 
injurv.  to  a  U.S.  industrv. 


Initiation  of  Investigation 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  a  petition  sets 
forth  the  allegations  necessary  for  the 
initiation  of  a  couutervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  low- 
fuming  brazing  copper  rod  and  wire 
from  France,  and  we  have  found  that  the 
petition  meets  these  requirements. 
Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  the  manufacturers, 
producers,  or  exporters  in  France  of 
low-fuming  brazing  copper  rod  and  wire, 
as  described  in  the  "Scope  of  the 
Investigation"  section  of  this  notice, 
receive  subsidies. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  low-fuming  brazing 
copper  rod  and  wire,  principally  of 
copper  and  zinc  alloy  ("brass"),  of 
varied  dimension  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 
bar  or  flux-coated,  currently  classified  in 
the  Tariff  Schedules  of  the  United 
Stales.  Annotated  (TSUSA).  under  items 
612.6205.  612.7220  and  653.15(X).  The 
chemical  composition  of  the  products 
under  investigation  is  defined  by  Copper 
Development  Association  (CDA) 
standards  680  and  681. 

Allegations  of  Subsidies 

The  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  France  of  low-fuming  brazing  copper 
rod  and  wire  receive  benefits  under  the 
following  programs  which  constitute 
subsidies: 

•  Government  Loans  and  Equity 
Infusions. 

•  National  Employment  Fund. 

•  Subsidized  Electricity  Rates. 

•  Investment  Loan  Schemes. 

•  Loans  and  Loan  Guarantees. 

•  Regional  Development  Incentives. 

•  Export  Credit  Insurance. 

•  Export  Credits  from  the  French 
Bank  for  Foreign  Commerce. 

We  have  determined  not  to  initiate  on 
the  following  allegations; 

•  Research  and  Development 
Incentives. 

•  Assistance  for  Plant  Operating 
Expenses. 

•  Cancellation  of  Debt. 

Notification  of  ITC 

Section  702(d)  of  the  Act  req^/res  us 
to  notify  the  U.S.  International  Trade 
Commission  (ITC)  of  these  actions,  and 
to  provide  it  with  the  hiformation  we 


used  to  arrive  at  these  determinations. 
We  will  notify  the  ITC  and  make 
available  to  it  all  nonprivileged  and 
nonconfidential  information  in  our  files. 
We  will  also  allow  the  ITC  acccs's  to  all 
privileged  and  confidential  information 
in  our  files,  provided  it  confirms  that  it 
will  not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration, 

Dated:  March  11.  1985. 
C.  Christopher  Parlin, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  85-6485  Filed  3-1&-85;  8:45  am] 

BILLING  CODE  3S10-0S-M 


lC-6 14-50 11 

Initiation  of  Countervailing  Duty 
Investigation;  Low-Fuming  Brazing 
Copper  Rod  and  Wire  From  New 
Zealand 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  New  Zealand  of  low-fuming  brazing 
copper  rod  and  wire,  as  described  in  the 
"Scope  of  the  Investigation"  section  of 
this  notice,  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  New.Zealand 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  the 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  deternfination 
on  or  before  April  5.  1985,  and  we  will 
make  our  preliminary  determination  on 
or  before  May  15,  1985. 

EFFECTIVE  date:  March  19,  1085, 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Davies.  Roy  Malmrose.  or  Vincent 
Kane,  Office  of  Investigations.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  D.C,  20230; 
telephone:  (202)  377-1784.  337-8320.  or 
377-5414. 
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SUPPLEMENTARY  INFORMATION: 

I'etition 

On  February  19, 1985,  we  received  a 

petition  in  proper  form  from  American 
Brass,  Century  Brass  and  Cerro  Metal 
Products,  filed  on  behalf  of  the  U.S.  low- 
fuming  brazinjj  rod  and  wire  industry.  In 
compliance  with  the  filling  requirements 
of  §  353. 20  of  the  Commerce  Regulations 
{19  CFR  355.26).  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  New  Zealand  of  low-fuming  brazing 
copper  rod  and  wire  receive  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
Since  New  Zealand  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  Title  VII  of  the 
Act  applies  to  this  investigation,  and  the 
ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
New  Zealand  materially  injure,  or 
threatren  matt-rial  injury  to.  a  U.S. 
industry. 

Initiation  of  In\csligation 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  a  petition  sets 
forth  the  allegations  necessary  for  the 
initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  low- 
fuming  brazing  copper  rod  and  wire 
from  New  Zealand,  and  we  have  found 
that  the  petition  meets  these 
requirements.  Therefore,  we  are 
initiating  a  countervailing  duly 
investigation  to  determine  whether  the 
manufacturers,  producers,  or  exporters 
in  New  Zealand  of  low-fuming  brazing 
copper  rod  and  wire,  as  described  in  the 
"Scope  of  the  Investigation"  section  of 
this  notice,  receive  subsidies. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  low-fuming  brazing 
copper  rod  and  wire,  principally  of 
copper  and  zinc  alloy  ("brass"),  of 
varied  dimension  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 
bare  or  flux-coated,  currently  classified 
in  the  Tariff  Schedules  of  the  United 
States.  Annotated (1lS\}S^.].  under  items 
612,6205,  612.7220  and  653.1500.  The 
chemical  composition  of  the  proilucts 
under  investigation  is  defined  by  Copper 
Development  Association  (CDA) 
standards  680  and  681. 

Allegations  (if  Subsidies 

The  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  New  Zealand  of  low-fuming  brazing 
copper  rod  and  wire  receive  benefits 


under  the  following  programs  which 
constitute  subsidies: 

•  Export  Performance  Taxation 
Incentive  (EFfl). 

•  Export  Market  Development 
Taxation  Incentive  (EMDTI). 

•  Export  Programme  Suspensory  Loan 
Scheme  (EPSLS). 

•  Export  Programme  Grant  Scheme 
(EPGS). 

•  Industrial  Development  Plan 
Investment  Allowance  (IDPIA). 

•  Extraordinary  Depreciation 
Allowance. 

•  Export  Suspensory  Loans  (ESL). 

•  Regional  Development  Investment 
Incentives. 

•  Industry  Study  Investment 
Allowance. 

•  Flexible  Incentives  under  the 
Investiment  Unit  of  the  Department  of 
Trade  and  Industry. 

•  Exemption  from  Import  Duties  and 
Sales  Taxes. 

•  Export  Production  Assistance 
Scheme. 

•  Export  Guarantees  and  Credits. 

•  Export  Promotion. 

•  Research  and  Development 
Incentives. 

We  will  not  initiate  an  investigation 
on  the  following  allegation: 

Labor  Subsidies 

Ptitilioners  have  not  made  a  proper 
allegation  that  labor  programs  confer 
either  an  export  subsidy  or  a 
countervailable  domestic  subsidy.' 
Furthermore,  supporting  documentation 
to  the  petition  provides  no  evidence  that 
a  countervailable  subsidy  exists,  except 
as  regards  regional  employment 
incentives  covered  above. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notifiy  the  ITC  of  this  action,  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information  in  our  files.  We  will  also 
allow  the  ITC  access  to  all  privileged 
and  confidental  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

DHlfd:  March  11.  1985. 
C.  Christopher  Parlin, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

|KR  Vioc.  85-W84  Filed  3-18-85;  8:45  amj 
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iC-791-5011 

Initiation  of  Countervailing  Duty 
Investigation;  Low-Funding  Brazing 
Copper  Rod  and  Wire  From  South 
Africa 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
tiled  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investgation  to  determine  whether 
manufacturers,  producers,  exporters  in 
South  Africa  of  low-fuming  brazing 
copper  rod  and  wire  products,  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  If  the 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  May  15,  1985. 

EFFECTIVE  date:  NLirch  19,  IPeS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Morrison,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department^of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  D.C.  20230:  telephone:  (202) 
377-3003. 

SUPPLEMENTARY  INFORMATION: 

i'ftiiion 

On  February  19. 1985,  we  received  a 

petition  in  proper  form  from  American 
Brass,  and  Cerro  Metal  Products,  filed 
on  behalf  of  the  U.S.  low-fuming  brazing 
copper  rod  and  wire  industry.  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  the  Commerce  Regulations 
(29  CFR  355.26).  the  petition  alleges  tat 
manufacturers,  producers,  or  exporters 
in  South  Africa  of  low-fuming  brazing 
copper  rod  and  wire  products  receive, 
directly  or  indirectly,  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Since  South  Africa  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act  and 
the  merchandise  being  investigated  is 
dutiable,  sections  303  (a)(1)  and  (b)(1)  of 
the  Act  apply  to  this  investigation. 
Accordingly,  petitioners  are  not  required 
to  allege  that,  and  the  U.S.  International 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  the 
subject  merchandise  from  South  Africa 
materially  injure,  or  threaten  material 
injury  to  a  U.S.  industry. 


Initiation  of  Investigation 

LIndrr  si.'Ltion  7021(:)  of  the  Act.  we 
must  dfti-rniine.  wilhin  20  days  after  a 
petition  is  filed,  whether  a  petition  sets 
forth  the  allegations  necessary  for  the 
initi.ition  of  a  countervailing  duty 
investii^ation.  anil  vshether  it  contains 
inforniation  reasonai)ly  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  lovv- 
fuming  brazing  copper  rod  and  wire 
from  South  Africa,  and  we  have  found 
that  the  petition  meets  these 
requirements.  Therefore,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether  the 
manufacturers",  producers,  or  exporters 
in  South  Africa  of  low-fuming  brazing 
copper  rod  and  wire,  as  described  in  the 
"Scope  of  investigation"  section  of  this 
notice,  receive  bounties  or  grants. 

Scope  of  Investigation 

The  product.s  covered  by  the 
investigation  are  low-fuming  brazing 
copper  rod  and  wire,  principally  of 
copper  and  zinc  alloy  ("brass"),  of 
varied  dimensions  in  terms  of  diameter, 
whether  cut-to-length  or  coiled,  whether 
bare  or  flux-coated,  currently  classified 
m  Tariff  Schedules  of  the  United  States,, 
Annotated  (TSL'SA).  under  items 
612.6205,  612.7220  and  633.1500.  The 
chemical  composition  of  the  products 
under  investigation  is  defined  by  Copper 
Development  Association  (CDA) 
standards  680  and  661. 

Allegations  of  Bounties  or  Grants 

The  petition  alleges  that 
m.mufacturers.  producers,  or  exporters 
in  South  Africa  of  low-fuming  brazing 
copper  rod  and  wire  rijceive  benefits 
under  the  fcillowing  programs  which 
constitute  bounties  or  grants. 

We  will  initiate  a  countervailing  duty 
investigation  on  the  following  programs: 

•  Export  Incentive  Scheme — 
Categories  A  through  D. 

•  Beneficiation  Allowances. 

•  Investment  Allowances. 

•  Railroad  Rate  Subsidies  (both  on 
the  shipment  of  exports  and  the  internal 
shipment  of  raw  materials). 

•  Industrial  Development  Corporation 
(IDC)  loans. 

Dated:  March  11,  1985. 
C.  Christopher  Parlin, 

Ai  /;;?i;  Deputy  Ass.-stan!  Secretary  for  Import 

Administration. 

[IK.  Doc.  85-^483  Filed  3-18-8.5:  8:45  am] 

BILLING  CODE  3StO-OS-M 


National  Technical  Information 
Service 

Intent  To  Grant  Coexclusive  Patent 
Licenses;  Melvin  L.  Hubbard 

The  National  Technical  Information 
Service  (.NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Melvin  L. 
Hubbard,  having  a  place  of  business  at 
Capistrano  Beach,  CA  92624  and  to 
Anaconda  Minerals  Company,  having  a 
place  of  business  at  Tucson,  AZ  85726, 
co-exclusive  licenses  to  manufacturer, 
use  and  sell  products  embodied  on  the 
invention  entitled  "Formation  of 
Tungsten  Monocarbide  from  a  Molten 
Tungstate  Halide  Phase  by  Gas 
Sparging,"  U.S.  Patent  No.  4.489,044.  The 
patent  rights  in  this  invention  will  be 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  co-exclusive  licenses 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  41  CFR  101-4.1.  The 
proposed  licenses  may  be  granted 
unless,  within  sixty  days  from  the  date 
of  this  published  Notice,  NTIS  receives 
written  evidence  and  argument  which 
establishes  that  the  grant  of  the 
proposed  licenses  would  not  serve  the 
public  interest. 

Inquires,  comments  and  other 
materials  relating  to  the  proposed 
licenses  must  be  submitted  to  the  Office 
of  Federal  Patent  Licensing,  NTIS,  Box 
1423.  Springfield,  VA  22151. 
Douglas  |.  Campion. 
Office  of  Federal  Patent  licensing,  U.S. 
Department  of  Commerrt.  National  Technical 
Information  Service. 

|KR  Dor  8,5-64:'8  Filed  3-8-85;  8:45  am) 
BILLING  CODE  3510-04-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  NASDAQ  100 
Index  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Comniis.sion. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 
C(jmmodity  futures  contract. 

summary:  The  Chicago  Board  of  Trade 
("CBT")  has  applied  for  designation  as  a 
contract  market  in  the  .NASDAQ  100 
Index.  The  Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined  that  the  terms  and 
conditions  of  the  proposed  futures 
contract  are  of  major  economic 
significance  and  that,  accordingly, 
making  available  the  proposed  contract 
for  public  inspection  ajid  comment  is  in 


the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

date:  Comments  must  be  received  on  or 
before  May  20,  1985. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  D.C.  20581. 
Reference  should  be  made  to  the  CBT 
NASDAQ  100  Index. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Jaffe,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW.. 
Washington,  D.C.  20581,  (202)  254-7227. 

A  copy  of  the  terms  and  conditions  of 
the  proposed  CBT  NASDAQ  100  Index 
futures  contract  will  be  available  for 
inspection  at  the  Office  of  Secretariat. 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW., 
Washington,  DC.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  bv  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the  CBT 
in  support  of  its  application  for  contract 
market  designation  may  be  available 
upon  request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1984)).  except  to  the 
extent  that  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  cf  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CBT  in 
support  of  its  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington,  D.C.  20581,  bv  Mav  20, 
1985. 

Issued  in  Washington,  DC.  on  M.irch  14. 
1985. 

lean  A.  Webb, 

Secretary  to  the  Commission. 

|FR  Doc  85-8519  Filed  3-18-85;  8:45  am] 
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Chicago  Mercantile  Exchange 
Standard  and  Poor's  Over-the-Counter 
Industrial  Stock  Price  Index 

agency:  Commodity  Futures  Trading 

Cjimniission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract. 

summary:  The  Chicago  Mercantile 
Exchange  ("CME")  has  applied  for 
designation  as  a  contract  market  in  the 
Standard  and  Poor's  Over-the-Counter 
Industrial  Stock  Price  Index  ("S^P's 
O.T.C.  Index").  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined  that  the  terms  and 
conditions  of  the  proposed  futures 
contract  are  of  major  economic  ■ 
significfince  and  that,  accordingly, 
making  available  the  proposed  contract 
for  public  inspection  and  comment  is  in 
the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comments  must  be  received  on  or 
before  May  20, 1985. 

ADDRESS:  Interested  persons  should 
submit  thiir  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW..  Washington,  D.C.  20581 
Reference  should  be  made  to  the  CMF. 
SSP's  O.T.C.  Index. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  jaffe.  Divisiun  of  EconoaiK. 
Analysis.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NVV., 
Washington,  DC.  20381.  (202)  254-7227. 

A  copy  of  the  terms  and  conditions  of 
the  proposed  CME— S^P's  O.T.C.  Index 
futures  contract  will  be  available  for 
inspection  at  the  Office  of  the 
Secretarial,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  D.C.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  its  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1984)), 
exce[)t  to  the  extent  that  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145. 5  and  145  9.  Requests 
for  copies  of  such  materials  should  be 
made  to  the  FOI,  Privacy  and  Sunshine 
Acts  Compliance  Staff  of  the  Office  of 
the  Secretariat  at  the  Commission's 


headquarters  m  accordance  with  17  CFR 
143. 7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  its  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW.. 
Washington,  DC,  20581,  May  20. 1985. 

Issued  in  Washington.  D.C.  on  March  14. 
1985. 
lean  A  Webb. 

Si'iTctary  to  the  Commission. 

(FR  Doc.  85-6518  Filed  a-18-85;  8:45  am) 

BILLING  CODE   6361-Oi-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

I  CPSC  Docket  No. 85-C0003 1 

Settlement  Agreement;  Scovill  Inc. 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Provisional  acceptance  of  a 
Settlement  Agreement  under  the 
Consumer  Product  Safety  Act. 

summary:  Under  requirements  of  16 
CFR  1118.20(e],  the  Commission  must 
publish  in  the  Federal  Register  consent 
agreements  which  it  provisionally 
accepts  under  the  Consumer  Product 
Safety  Act.  The  Commission  publishes 
below  the  Settlement  Agreement  it  has 
provisionally  entered  into  with  Scovill 
Inc..  a  corporation:  in  which  the  firm 
agrees  to  pay  a  civil  penalty  in 
settlement  of  allegations  by  the  Staff 
that  the  firm  violated  the  reporting 
requirements  of  the  Consumer  Product 
Safety  Act.' 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  by  filing  a  written  request 
with  the  Office  of  the  Secretary  by  April 
3. 1985. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission. 
W.i>.hin2tun.  DC  2020- 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Goldstein,  Directorate  for 
Compliance  and  Administrative 
Litigation,  Consumer  Products  Safety 
Commission,  Washington,  DC.  20207: 
telephone  (301)  492-6626. 


'  Comnii.ssioner  S»undra  Brown  Armslrcmg  voted 
afidin.sl  acceptance  of  the  settlement  agreement. 


Doled;  March  13.  1985. 
Sadye  E.  Dunn. 
Secretary:  Consumer  Product  Safety 

Commission. 

SUPPLEMENTARY  INFORMATION: 

Settlement  .Agreement  and  Order 
|CI>SC  Docket  No  85-CO003J 

In  the  Matter  of  Scovill  Inc.,  a 
corporation  doing  business  as  Hamilton 
Beach  Division 

Settlement  Agreement  and  Order 

1.  This  Seltlcmrnt  Agreement  and 
Order,  entered  into  between  Scovill  Inc., 
a  corporation  doing  business  as 
Hamilton  Beach  Division,  and  the  staff 
of  the  Consumer  Product  Safety 
Commission  (hereinafter,  "staff),  is  a 
compromise  resolution  of  the  matter 
described  herein,  without  a  hearing  or 
determination  of  law  and  fact. 

The  Parties 

2.  Scovill  Inc.  is  a  corporation 
organized  and  existing  under  the  law's  of 
the  State  of  Connecticut  with  its 
principal  corporate  offices  located  at  500 
Chase  Parkway,  Waterbury. 
Connecticut  06708.  The  Hamilton  Beach 
Division  is  an  unincorporated  division  of 
Scovill  Inc. 

3.  Scovill  Inc.  manufactured  through 
its  Hamilton  Beach  Division  certain  4- 
cup  mini-drip  coffeemakers,  identified 
further  below,  (a)  for  sale  to  a  consumer 
for  use  in  or  around  a  pcmanent  or 
temporary  household  or  residence,  a 
school,  in  recreation  or  otherwise,  or  (b) 
for  the  personal  use,  consumption  or 
enjoyment  of  a  consumer  in  or  around  a 
permanent  or  temporary  household  or 
residence,  a  school,  in  recreation,  or 
otherwise.  These  coffeemakers  are 
"consumer  products"  within  the 
meaning  of  section  3(a)(1)  of  the 
Consumer  Product  Safety  Act 
(hereinafter.  '  CPSA "j,  15  U.S  C. 
2052(a)(1). 

4.  Scovill  Inc.  manufactured  and  sold 
these  coffeemakers  throughout  the 
United  States.  Scovill  Inc.  is.  therefore,  a 
"manufacturer '  of  a  "consumer  product" 
which  is  "distributed  in  commerce,"  as 
those  terms  are  defined  in  sections 
3(a)(1),  (4)  and  (11)  of  the  CPSA,  15 
U.S.C.  2052(a](l),  (4)  and  (11). 

5.  The  "staff  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
established  bv  Congress  pursuant  to 
section  4  of  the  CPSA,  15  U.S.C.  2053. 

The  Model  T84  Coffccmaker 

6.  The  coffeemakers  which  are  the 
subject  of  this  Settlement  Agreemeni 
and  Order  were  sold  in  the  United 
States  under  the  model  designations  "M, 


785AL  779AL,  2290.  62360  and  in 
Canada  HD5184.  HD5185.  67001  and 
67002  (hereinafter,  collectively.  "Model 
784  Coffeemakers"). 

7.  The  Model  784  coffeemaker  can 
brew  up  to  4  cups  of  coffee  or  tea  to  a 
temperature  of  168  .  and  consists  of  a 
water  reservoir,  a  calrod  heating  system, 
a  warming  plate,  and  a  glass  carafe. 

8.  The  carafe  sold  as  part  of  the  Model 
784  coffeemaker  consists  of  a  glass 
container  with  a  plastic  handle  attached 
to  the  carafe  by  means  of  a  stainless 
steel  band  encircling  the  body  of  the 
carafe. 

Staff  Allegations  of  a  Defect 

9.  The  staff  alleges  that  approximately 
403.000  glass  carafes  which  were  sold 
with  Model  784  coffeemakers 
manufactured  between  August  1980  and 
August  1981  were  manufactured  in  such 
a  way  that  the  stainless  steel  hand 
surrounding  the  carafe  could  loosen  and 
separate  from  the  glass  container 
without  warning. 

10.  The  staff  alleges  that  during  the 
period  prior  to  August  1983  when  Scovill 
Inc.  filed  a  report  pursuant  to  section 
15(b)  of  (he  CPSA.  15  U.S.C.  2064(b). 
with  regard  to  carafes  described  in 
paragraph  9  hereof,  the  company 
received  approximately  243  complaints 
of  carafe  slippage,  including  122 
complaints  of  first  degree  hums  and  13 
complaints  of  cuts, 

11.  The  staff  alleges  that  Scovill  Inc. 
knew  or  should  have  known  by  1981 
that  a  significant  number  of  consumers 
had  complained  of  carafe  slippage 
involving  the  Model  784  coffeemaker. 

12.  The  staff  alleges  that  Scovill  Inc. 
knew  or  should  have  known  by  1981 
that  the  carafes  sold  with  the  Model  784 
coffeemaker  since  August  1980  could 
peimit  slippage  of  the  carafe  from  its 
stainless  steel  band. 

13.  The  staff  alleges  that  Scovill  Inc. 
possessed  sufficient  information  by  1981 
to  reasonably  support  the  conclusion 
that  glass  carafes,  described  in 
paragraph  9  hereof,  contained  a  defect 
which  could  create  a  substantial  product 
h.izard  but  failed  to  report  that 
information  to  the  Commission  in  a 
timely  manner  as  required  bv  section 
15(b)'of  the  CPSA.  15  U.S.C.  2()64(b). 

14.  Scovill  Inc.  and  the  staff  agree  that 
the  Commission  has  jurisdiction  in  this 
matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

15.  Scovill  Inc.  agrees  to  pay  the 
Commission  a  civil  penalty  in  the 
amount  of  S35.00O  within  30  da\s  of  final 
acceptance  of  this  Settlement 
Agreement  by  the  Commission  and 
service  of  the  Commission's  Order  on 
Scovill  Inc.  This  payment  is  made  in 


settlement  of  allegations  by  the  staff 
that  Scovill  Inc.  violated  the  reporting 
requirements  of  section  15(b)  of  the 
CPSA.  15  U.S.C.  2064(b),  with  regard  to 
glass  carafes  sold  with  Model  784 
coffeemakers  manufactured  between 
August  1980  and  August  1981.  Scovill 
Inc.  makes  no  admission  of  any  fault  or 
liability.  The  Commission  does  not  make 
any  determination  that  such  glass 
carafes  or  the  Model  784  coffeemakers, 
described  in  paragraph  9  hereof,  contain 
a  defect  which  could  create  a 
substantia!  product  hazard  or  that  a 
violation  of  the  CPSA  has  occurred. 

16.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission.  Scovill  Inc.  knowingly 
voluntarily  and  completely  waives  any 
rights  it  may  have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  action,  (3)  to  a 
determination  by  the  Commission 
whether  a  violation  has  occurred,  and 
(4)  to  a  statement  of  findings  of  fact  and 
conclusions  of  law. 

17.  For  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C.  2055(b)  this  matter  shall 
be  treated  as  if  a  complaint  had  issued. 

18.  Upon  final  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 
Commission  and  payment  of  the  S35.000 
settlement  amount  by  Scovill  Inc.,  the 
Commission  agrees  to  waive  its  right  to 
pursue  any  penalty  proceeding  for  a 
violation  of  section  15(b)  of  the  CPSA, 
15  U.S.C.  2064(b),  relating  to  the  matter 
encompassed  by  this  Settlement 
Agreement  and  Order. 

19.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedure  set  forth  in  16  CFR 
1118.20(e). 

If  the  Commission  does  not  receive 
any  written  request  rot  to  accept  the 
Settlement  Agreement  and  Order  within 
15  days,  the  Settlement  Agreement  and 
Order  will  be  deemed  finally  accepted 
on  the  16th  day  after  the  date  it  is 
published  in  the  Federal  Register,  in 
accordance  with  16  CFR  1118.20(0- 

20.  The  parties  further  agree  that  the 
incorporated  Order  be  issued  under  the 
CPSA,  15  U.S.C.  205t  et  seq.,  and  that  a 
violation  of  the  Order  will  subject 
Scovill  Inc.  to  appropriate  legal  action. 

21.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  uSed  to  vary  or  to 
contradict  its  terms,  i 

Scovill  Inc. 


Dated:  February  4, 1985. 

By: 
John  J.  Flaherty. 
Vice  President. 

Dated: 

Consented  to  by:  •     . 

David  Schmeltzer, 

Associate  Executive  Director,  Directorate  for 
Compliance  and  Administrative  Litigation. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  of  the  parties,  it  is  hereby 

Ordered  that  Scovill  Inc.  shall  pay 
within  30  days  of  final  acceptance  of 
this  Settlement  Agreement  and  entry  of 
this  Order,  a  civil  penalty  in  the  sum  of 
S35.000  to  the  Consumer  Product  Safety 
Commission, 

Provisionally  accepted  on  13lh  day  of 
March  1985. 

By  Order  of  the  Commission. 
Sddye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 

Commission. 

[FR  Doc.  85-6492  Filed  3-18-85:  8:45  am) 

BILLING  CODE  6335-01-11 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
"Journal  of  Defense  Research '; 
Advisory  Committee  Meetings 

action:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  "Journal  of  Defense 
Research"  will  meet  in  closed  session  on 
12  April  1985  in  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  the  meeting 
on  12  April  1985  the  Task  Force  will 
review  the  advisability  of  continuing  the 
classified  publication  entitled  "Journal 
of  Defense  Research." 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-i63,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
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(1982),  and  that  accordingly  this  mcolinj' 
will  be  closed  to  the  public. 
Patricia  H.  Means, 

OSD  Fnlcml  Register  l.kiisoii  Officer, 

Department  of  Defense. 

March  14.  1985. 

|FR  Due  R.i-f)5ni  Filed  3-18-8S:  B:45  iimj 

BILLING  CODE  3e'r-ci  M 

Department  of  t^^e  Air  Force 

USAF  Scientific  Advisory  Board.  Ad 
Hoc  Committee  on  the  Enhancement 
Of  Special  Operations  Forces;  Meeting 

March  7. 1985. 

The  USAF  Scientific  Advisory  Doiird 
Ad  Hoc  Committee  on  Enhancement  Of 
Special  Operations  P'orces  will  meet 
May  15-17,  at  8:00  a.m.  to  5:00  p.m. 
Ilurlbiirt  AFB,  F!„  location  to  be 
determined. 

The  purpose  of  the  meeting  will  be  to 
discuss  Special  Operations  mission 
planning.  The  meeting  concerns  matters 
listed  in  section  552b(c)  of  Title  5, 
United  States  Code,  specifically, 
subparagraphs  (1)  and  (4)  thereof  and  is 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 
Norita  C.  Koritko. 

:\ir  F<'n:e  Federal  Register  Lialmui  Officer. 
|FR  Doc.  85-6474  FilpcJ  3-18-fl3:  8:45  Hm] 

BILLING  CODE  3910-Oi-M 


USAF  Scientific  Advisory  Board,  Ad 
Hoc  Committee  on  the  Enhancement 
of  Special  Operations  Forces;  Meeting 

March  7, 1985. 

The  Training  and  Human  Factors  and 
Logistics  subcommittees  of  the  USAF 
Scientific  Advisory  Board  Ad  Hoc 
Committee  on  Enhancement  of  Special 
Operations  Forces  will  meet  June  3-4,  at 
8:00  a.m.  to  5:00  p.m.  Wright-Patterson 
AFB  and  IBM,  Binghamton,  NY,  location 
to  be  determined. 

The  purpose  of  the  meeting  will  be  to 
discuss  COMBAT  TAl.ON  11  cockpit 
design  and  integration.  The  meeting 
concern  matters  listed  in  section  552b(c) 
of  Title  5,  United  States  Code, 
specifically,  subparagraphs  (1)  and  (4) 
thereof  and  is  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 
|FR  Doc.  85-6475  Filed  3-18-85;  8:45  dm| 

BILLING  CODE   3910-01-M 


USAF  Scientific  Advisory  Board.  Ad 
Hoc  Committee  on  the  Enhancement 
of  Special  Operations  Forces;  Meeting 

.Nt.iri.h  7,  :!J85. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Enhancement  of 
Spec:ial  Operations  Forces  will  meet  July 
7-19, 1985,  8:00  a.m.  to  5:00  p.m.  daily  at 
VVhidbey  Island  Naval  Air  Station. 
Officers  Ward  Room. 

The  purpose  of  the  meeting  is  to 
provide  technical  and  procedural 
recommendations  on  Special  Operations 
Forces  enhancements  to  Cl.NCMAC.  The 
meeting  concerns  matters  listed  in 
section  552b(c]  of  Title  5,  United  Stales 
Code,  specifically,  subparagraphs  (1) 
and  (4)  thereof  and  is  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 
Norita  C.  Koritko. 

Air  Farce  Federal  Rcfiister  Liaison  Officer. 
|FR  Dor.  85-R47fi  Filed  3-18-85;  8:45  am] 
Billing  code  J^'C-C-M 


USAF  Scientific  Advisory  Board.  Space 
Division  Advisory  Group  Meeting 

Mari:h  7.  19«j 

The  USAF  Scientific  Advisory  Board 
Space  Division  Advisory  Group  Meeting 
will  meet  April  9, 1985  from  1:00  p.m.  to 
5:00  p.m.  and  April  10, 1985  from  8:00 
a.m.  to  12:00  noon  at  Vandenberg  AFB, 
CA,  Building  7000,  Room  200. 

The  purpose  of  the  meeting  will 
receive  classified  briefings  on  selected 
Air  Force  Space  programs.  The  meeting 
concerns  matters  listed  in  section 
552b(c)  of  Title  5,  United  States  Code, 
specifically,  subparagraphs  (1)  and  (4) 
thereof  and  is  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 
Norita  C.  Koritko. 

A  ir  Farce  Federal  Register  Liaison  Officer. 
|FR  Doc.  65-6473  Filed  3-18-85;  8:45  am) 

BILLING  CODE  3910-01-M 


USAF  Scientific  Advisory  Board.  Ad 
Hoc  Committee  on  the  Enhancement 
of  Special  Operations  Forces;  Meeting 

.si.iii.ii  r.  ibiio. 

The  Training  and  Human  Factors 
subcommittee  of  the  USAF  Scientific 
Advisory  Board  Ad  Hoc  Committee  on 
Enhancement  Of  Special  Operations 
Forces  will  meet  April  3-5.  at  8:00  a.m. 
to  5:00  p.m.  Hurlburt  AFB,  FL.  location  to 
be  determined. 


The  purpose  of  the  meeting  will  be  to 
discuss  training  techniques  employed  by 
Special  Operations  Forces.  The  meeting 
concerns  matters  listed  in  section 
552b(c)  of  Title  5,  United  States  Code. 
specifically,  subparagraphs  (1)  and  (4) 
thereof  and  is  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 
Norita  C.  Koritko, 

.'i  ir  F(  irce  Federal  Re<jisler  Liaison  Officer. 
jFR  Doc  85-()4ra  Filed  3-18-8.5;  8:45  am| 

BILLING  CCDi    3S&-C'-M 


USAF  Scientific  Advisory  Board.  Ad 
Hoc  Committee  on  the  Enhancement 
of  Special  Operations  Forces;  Meeting 

M.irch  7.  1985 

The  Training  and  Human  Factors 
subcommittee  of  the  USAF  Scientific 
Advisory  Board  Ad  Hoc  Committee  on 
Enhancement  of  Special  Operations 
Forces  will  meet  April  16.  at  8:00  a.m.  to 
5:00  p.m.  Brooks  AFB.  TX.  location  to  be 
determined. 

The  purpose  of  the  meeting  will  be  to 
discuss  chemical  warfare  protective 
measures  applicable  to  Special 
Operations  Forces.  The  meeting 
concerns  matters  listed  in  section 
552b(c)  of  Title  5,  United  Stales  Code, 
specifically,  subparagraphs  (1)  and  (4) 
thereof  and  is  closed  to  the  public. 

P'or  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404, 
Norita  C  Koritko. 

.■\  I  r  Force  iiaerai  Registci  Liaison  Officer 
|FR  Doc.  8,'^-6470  Filed  3-18-85:  8;45  am] 

Bi^..'NG  CODE    39'3-C'-M 


USAF  Scientific  Advisory  Board,  Ad 
Hoc  Committee  on  the  Enhancement 
of  Special  Operations  Forces;  Meeting 

March  7, 1985. 

Selected  members  of  USAF  Scientific 
Advisory  Board  Ad  Hoc  Committee  on 
Enhancement  of  Special  Operations 
Forces  will  meet  April  16.  at  8:00  a.m.  to 
5:00  p.m.  at  Kelly  AFB.  TX.  location  to 
be  determined. 

The  purpose  of  the  meeting  will  be  to 
discuss  Electronic  Security  Command 
mission  planning  support  to  Special 
Operations  Forces.  The  meeting 
concerns  matters  listed  in  section 
552b(c)  of  Title  5.  United  Stales  Code, 
specifically,  subparagraphs  (1)  and  (4) 
thereof  and  is  closed  to  the  public. 
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For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 
Norita  C.  Koritko, 

A  ir  Flint'  Frth'rul  Rrt'/strr  l.kuson  Officer. 
(FR  Doc  B5-6471  FilPi]  3-18-fl5;  8:45  am) 
MUJNG  COOC  1910-01-M 


USAF  Scientific  Advisory  Board,  Ad 
Hoc  Committee  on  the  Enhancement 
of  Special  Operations  Forces;  Meeting 

March  7,  I'Wo. 

The  Cn  and  Logistics  subcommittees 
of  the  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Enhancement  of 
Special  Operations  Forces  will  meet 
April  30  to  May  9.  at  classified  locations 
in  Spain  and  the  United  States. 

The  purpose  of  the  meeting  will  be  to 
review  CT  and  logistics  difficulties 
encountered  in  Special  Oper.itions.  The 
meeting  concerns  matters  listed  in 
section  552b(c)  of  Title  5.  United  States 
Code,  specifically,  subparagr.iphs  (1) 
and  (4)  thereof  and  is  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 
Norita  C.  Koritl«.o, 

A  ir  Force  Fedcra/  Rr\i/strr  Liaison  Officer 
|FR  Doc.  85-64:'2  Filnd  3-18-8.i:  8:4.";  »m\ 
BIUJNG  COOC  3910-01-M 


Department  of  the  Army 
Army  Science  Board;  Meeting 

in  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P^b.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

\,ime  of  the  Comniittet';  .Armv  Science 
Bo.ird  (ASB) 

Ddti's  of  Meetinj)  Monday-Thursday.  8-11 
.April  198,5. 

Times  of  M.-eting:  1200-1700  hours.  8  April 
(Closecil;  Oa:tO-170()  hours.  9  *  10  April 
(Closed);  08.10-1200  hours.  11  April  (Closed). 

Place:  I IQS  US.  Armv  Forces  Comm.md 
(FOKSCOMi.  Atlanla,  Georgia. 

Agerii!  i    1 1e  Armv  Science  Board  1985 
Summer  Sii,  H  Panel  on  .Vtanpower 
Imphcaliuns  of  Logistic  Support  for  Army  21 
will  meet  to  furthnr  ore,inize  the  study  panel, 
receive  classified  bacivi^round  briefings,  and 
plan  future  meetings  lo  include  the  final  2- 
wet'k  workino  session  in  .August,  The  first 
two  and  one-half  davs  will  be  a  Plenary 
Session:  the  remainder  will  be  spent  in 
subpanel  sessions.  This  follow  on  to  the  1984 
Summer  Study  on  Technology  to  Improve 
Logistics  and  Weapon  Support  for  Army  21 
will  focus  on  facilitating  the  battalion  task 
force's  mission.  This  meetir.g  will  be  closed 
lo  the  public  in  accordance  with  Section 
552b((:)  of  Title  5.  I'.SC,  specifically 
subpar.igraph  |1)  ihfrcof  and  Title  5,  U.S.C, 


Appendix  1,  subsection  10(d).  The  classified 
and  nonclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening.any  poriton  of  the  meeting.  The  ASB 
AdminislrHlive  Officer.  Sally  Warner,  may  be 
conlatled  for  further  information  al  (202)  695- 
3039  or  695-7046. 
Sally  A.  Warner, 

Ailministrotive  Officer.  Army  Science  Board. 
[FR  Doc.  85-6533  Filed  3-18-85;  8:45  am) 
BILLING  COOE  371IMW-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  CommillBe:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  Wednesday-Thursday, 
10-11  April  1985. 

Time:  0830-1630  hours,  10  April  (Open): 
0900-1630  hours.  11  April  (Open). 

Place:  10  April  al  U.S.  Army  Research 
Institute  for  the  Behavioral  and  Social 
Sciences  (ARI),  Alexandria.  Virginia:  11  April 
at  U.S.  Army  Training  Support  Center.  Fort 
Euslis,  Virginia. 

Agenda:  The  Training  Effectiveness 
Subpanel  of  the  Army  Science  Board  1985 
Summer  Study  on  Training  and  Training 
Technology — Applications  for  AirLand  Battle 
and  F'uture  Concepts/.Army  21  will  meet  for 
orientation  on  ARI  projects  relating  to 
training  efficiency  and  obtain  information 
from  the  Army  Training  Support  Center 
regarding  training  support  systems,  programs, 
and  materials  to  improve  training  efficiency. 
This  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  al  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  .ASB  Administrative  Officer. 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
Sally  A.  Wamer. 

Administrative  Officer,  Army  Science  Board. 
|FR  Doc.  85-6534  Filed  3i-18-85;  8:45  am) 

BILLING  CODE  37tO-08-U 


DELAWARE  RIVER  BASIN 
COMMISSION  I 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
March  27, 1985,  beginning  at  1:30  p.m. 
The  hearing  location  has  been  changed 
from  the  Commission's  offices  in  West 
Trenton,  New  Jersey  to  the 
Pennsylvania  West  Room  of  the 
Philadelphia  Centre  Hotel.  1725 
Kennedy  Boulevard.  Philadelphia. 
Pennsylvania.  The  hearing  will  be  a  part 
of  the  Commission's  regular  business 
meeting  which  is  open  to  the  public. 


An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  about 
11:00  a.m.  at  the  same  location. 

Proposed  Amendment  to 
Comprehensive  Plan  and  Water  Code  of 
the  Delaware  River  Basin.  Notice  was 
given  in  50  FR  7350,  February  22,  1985 
and  50  FR  9284,  March  7,  1985  that  the 
Commission  would  hold  a  public  hearing 
on  March  27, 1985  to  receive  comments 
on  a  proposed  amendment  to  the 
Comprehensive  Plan  and  Water  Code  in 
relation  to  well  registration.  The 
proposed  amendment  calls  for  the 
registration  by  the  four  signatory  states 
of  all  new  and  existing  wells  or  projects 
that  withdraw  10.000  gallons  per  d.iy  or 
more  during  any  calendar  month. 

The  primary  objectives  of  the 
proposed  well  registration  program  are: 

1.  To  provide  a  means  for  the 
acquisition  of  additional  information 
necessary  to  more  accurately  plan  and 
manage  water  resources  in  the  Basin; 

2.  To  collect  and  compile  uniform  and 
compatible  water  use  and  hydrogeologic 
data  for  individual  wells; 

3.  To  quantify  preexisting  water  users 
and  lo  identify  areag  where  water 
demands  are  increasing:  and 

4.  To  minimize  well  interference 
issues. 

Applications  far  Approval  of  the       ' 
Following  Projects  Pursuant  to  Article 
10..%  Article  11  and/or  Section  3.8  of  the 
Compact: 

1.  Holdover  Project — Texaco 
(formerly  Getty)  Refining  and 
Marketing  Inc.  D-84-50.  A  ground  water 
withdrawal  project  to  replace  existing 
Well  Nos.  P-1,  P-4  and  P-10  which  have 
supplied  water  since  the  mid-1950's  to 
the  applicant's  oil  refinery  near 
Delaware  City,  New  Castle  County. 
Delaware.  The  applicant  requests  a 
combined  withdrawal  rate  of  2.74 
million  gallons  per  day  (mgd)  from 
replaccinent  Well  Nos.  P-1  A,  P-lA  and 
P-IOA.  The  applicant  is  not  requesting 
an  increase  in  their  allocation  of  180 
mg/30  days  from  all  wells.  This  hearing 
continues  that  of  January  30.  1985. 

2.  East  Goshen  Municipal  Authority 
D-84-.56  CP.  A  sewage  treatment  project 
to  serve  portions  of  East  Goshen 
Township  in  Chester  County. 
Pennsylvania.  The  new  treatment  plant 
is  designed  to  remove  95  percent  BOD5 
(summer)  and  90  percent  TSS  from  an 
average  flow  of  0.4  mgd.  Treated 
effluent  will  discharge  to  Ridley  Creek 
in  East  Goshen  Township.  Chester 
County, 

3.  Borough  of  Roosevelt  D-85-8  CP. 
An  application  for  approval  of  ground 
water  withdrawals  supplying  the 
Borough  of  Roosevelt  in  Monmouth 
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County.  New  Jersey.  The  applicant 
requests  withdrawal  of  up  to  4.65  mg/30 
days  from  Well  No.  2  and  a  total 
withdrawal  of  9.3  mg/30  days  from  Well 
Nos.  1  and  2.  The  wells  are  located  in 
the  Borough  of  Roosevelt  and  are  drilled 
into  the  Raritan  formation. 

4.  A  resolution  to  extend  Commission 
approval  of  Docket  Decisions  until 
March  31,  1986  for  Docket  No.  D-7&-84 
CP  for  Well  No.  8.  Borough  of  Hatfield; 
Docket  No.  D-77-90  CP  for  Weil  No.  23. 
North  Wales  Water  Authority;  and 
Docket  No.  D-78-94  CP  for  Well  No.  25. 
North  Wales  Water  Authority. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  David  B.  Everett.  Persons 
wishing  to  testify  at  this  hearing  are 
requested  to  register  with  the  Secretary 
prior  to  the  hearing. 
Susan  M.  W'eisman, 
Secretary. 
March  12, 1985. 

|FR  Doc.  85-6521  Filed  3-18-85;  8:45  am] 

BILUNG  CODE  6360-01-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
action:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  18. 
'•   1985. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education.  Office  of  Management  and 
Budget,  726  Jackson  Place.  NW..  Room 
3208.  New  Executive  Office  Building. 
Washington.  D.C.  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4074,  Switzer  Building, 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  B.  Webster  (202)  426-7304, 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 


agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Managfunent  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extention.  existing  or 
reinstatement;  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 

OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

DHted:  March  1,1.  1985. 
Linda  M.  Combs. 
Deputy  Under  Secretary  for  Management. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review  Requested:  Revision 

Title;  Application  for  Grant  Under  the 
Bilingual  Education  Act 

Agency  Form  ,\umber;  ED  4561 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions 

Reporting  Burden:  Responses:  1.725; 
Burden  Hours:  138.000 

Recordkeeping  Burden;  Recordkeepers; 
0;  Burden  Hours:  0 

Abstract;  This  application  is  used  for 
new  awards  under  Title  VIII  of  the 
Elementary  and  Secondary  Education 
Act,  as  amended  by  Pub.  L.  98-511,  20 
U.S.C.  3221-3262,  and  34  CFR  Part  75  of 
the  Education  Department  General 
Administrative  Regulations.  Title  VII 
authorizes  grants  to  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  for-profit  and  non- 
profit private  organizations.  This  form 
will  be  used  for  Fiscal  Year  1985  awards 
for  specific  programs. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review  Requested;  Revision 
Title;  Recordkeeping  Requirements  in  34 

CFR  200.55(d](l)(iv)  and  204.32(b)(4)— 

Chapter  1  of  the  Education 


Consolidation  and  Improvement  Act 

of  1981 
Agency  Form  Number:  .\A 
Frequency:  Annually 
Affected  I\iblic:  State  or  local 

governments 
Importing  Burden:  Responses;  0;  Burden 

Hours:  0 
Recordkeeping  Burden;  Recordkeepers: 

600;  Burden  Hours:  24,000 

Abstract:  Chapter  1  permits  agencies 
to  exclude,  for  the  purpose  of 
determining  compliance  with  the 
supplement,  not  supplant  and 
comparability  requirements,  state  and 
local  funds  spent  in  carrying  out  certain 
special  programs.  If  an  agency  claims  an 
exclusion,  the  agency  must  comply  with 
the  recordkeeping  requi.'-ements  in  34 
CFR  200,55(d)(l)(iv)  and  204.32(bl[4), 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review  Requested:  Extension 
Title:  Standard  Application  for  Grants 

under  Library  Career  Training 

Program  (Higher  Education  Act.  Title 

II-B) 
Agency  Form  Number:  ED  547 
Frequency:  Annually 
Affec:ted  Public:  State  or  local 

governments.  .Non-profit  institutions 
Reporting  Burden:  Responses:  60;  Burden 

Hours:  720 
Recordkeeping  Burden;  Recordkeepers: 

40:  Burden  Hours:  240 

Abstract;  Institutions  of  higher 
education  use  this  form  to  apply  for 
grants  under  the  Libran,'  Career  Training 
program,  Higher  Education  Act  (HEA), 
Title  Il-B.  Grants  are  awarded  to  assist 
institutions  of  higher  education  and 
library  organizations  and  agencies  in 
training  persons  in  the  principles  and 
practices  of  librarianship  and 
information  science,  including  new 
techniques  of  information  transfer  and 
communication  technology,  thereby 
increasing  their  educational 
opportunities. 

Type  of  Review  Requested:  Revision 
Title;  Library  Services  and  Construction 

Act  (Pub,  L  98-480)  Application  and 

Project  Plans  for  State  Administered 

Programs — Titles  I,  II  and  III 
Agency  Form  .Number;  ED  921  and  ED 

915 
Frequency:  Annually 
Affected  Public;  States 
Reporting  Burden:  Responses;  54:  Burden 

Hours:  2.430 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours:  0 

Abstract:  The  application,  consisting 
of  the  Basic  State  Plan,  the  Long-range 
Program  and  the  Annual  Program,  is  a 
required  submission  from  State  in  order 
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to  receive  Federal  funds  under  Title  I 
(Library  Services).  Title  II  (Public 
Library  Construction),  and  Title  III 
(Interlibrary  Cooperation  and  Resource 
Sharing)  of  the  Library  Services  and 
Construction  Act,  as  amended  by  Pub.  L. 
98-480.  « 

Type  of  Review  Requested:  New 
Title:  Library  Services  and  Construction 

Act  (Pub.  L.  98-480)  Application  for 

Foreign  Language  Materials 

Acquisition — Title  V 
Agency  Form  Number  C50-6P 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden;  Responses:  800; 

Burden  Hours:  12.800 
Recordkeeping  Burden:  Recordkeepers; 

0;  Burden  Hours  0 

Abstract:  This  application  is  used  by 
State  and  local  public  libraries  to  apply 
for  funds  to  acquire  foreign  language 
materials  under  Title  V  of  the  Library 
Services  and  Construction  Act.  as 
amended  by  Pub.  L.  98-480. 
Type  of  Review  Requested:  New 
Title:  Library  Services  and  Construction 

Act  (Pub.  L.  98-^80)  Application  for 

Library  Literacy  Program — Title  VI 
Agency  Form  Number  G50-7P 
Frequency:  Annually 
Affecting  Public:  State  or  local 

governments 
Reporting  Burden:  Responses:  800; 

Burden  Hours:  12,800 
Recordkeeping  Burden:  Recordkeeping: 

0;  Burden  Hours:  0 

Abstract:  This  application  is  used  by 
State  and  local  public  libraries  to  apply 
for  funds  for  the  provision  and 
coordination  of  programs  which  provide 
literacy  training  for  illiterate  and 
functionally  illiterate  adults  under  Title 
VI  of  the  Library  Services  and 
Construction  Act.  as  amended  by  Pub.  L 
98-^80. 

Type  of  Review  Requested:  New 

Title:  Application  for  Basic  Grants  under 

the  Library  Services  for  Indian  Tribes 

and  Hawaiian  Native  Organizations 

Program 
Agency  Form  Number:  G50-3P 
Frequency:  Annually 
Affecting  Public:  Indian  Tribes  or 

Hawaiian  Native  Organizations 
Reporting  Burden:  Responses:  500; 

Burden  Hours:  1,000 
Recordkeeping  Burden:  Recordkeeping: 

0;  Burden  Hours:  0 

Abstract:  This  form  is  needed  to 
enable  Indian  Tribes  and  Hawaiian 
Native  Organizations  to  apply  annually 
for  basic  grants  as  awarded  under 
section  403  of  the  Library  Services  and 
Construction  Act  Basic  Grants  for 
Indian  Tribes  and  Hawaiian  Native 


Organizations  Program,  Title  IV  of  the 
Library  Services  and  Construction  Act, 
as  amended. 

Type  of  Review  Requested:  New 
Title:  Application  for  Special  Projects 

Grants  under  the  Library  Services  for 

Indian  Tribes  and  Hawaiian  Native 

Organizations  Programs. 
Agency  Form  Number:  G50-^P 
Frequency:  Annually 
Affecting  Public:  Indian  Tribes  and 

Hawaiian  Native  Organizations 
Reporting  Burden:  Responses:  200; 

Burden  Hours:  1,600 
Recordkeeping  Burden:  Recordkeeping: 

0:  Burden  Hours:  0 

Abstract:  This  form  is  needed  to 
enable  Indian  Tribes  and  Hawaiian 
Native  Organizations  to  apply  annually 
for  special  project  grants  as  awarded 
under  section  404  of  the  Library  Services 
and  Construction  Act  of  Indian  Tribes 
and  Hawaiian  Native  Organizations 
Program,  Title  IV  of  the  Library  Services 
and  Construction  Act,  as  amended. 

[PR  Doc.  85-6522  Filed  3-18-85;  8:45  am) 

BILUNG  COOC  4000-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  QF85-2 14-000) 

Northeast  Oklahoma  Energy  Co^ 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

March  13,  1985. 

On  January  29. 1985,  Northeast 
Oklahoma  Energy  Company  (Applicant), 
of  P.O.  Box  1106,  Pryor,  Oklahoma  74362 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  had  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Mid- 
America  Industrial  District  south  of 
Pryor,  Oklahoma  using,  in  part,  leased 
unused  space  in  a  qualifying 
congenerafion  facility  owned  by  the 
Epic  Mid  America  Corporation  (Docket 
No.  QF85-243-003).  The  facility  will 
consist  of  two  gas-turbine  generators 
exhausting  to  waste  heat  recovery 
boilers.  Steam  produced  in  the  boilers 
will  be  sold  for  use  in  industrial  plant 
processes.  The  primary  energy  source 
for  the  facility  will  be  natural  gas.  The 
electric  power  production  capability  of 
the  facility  will  be  30  megawatts. 
Construction  of  the  facility  is  scheduled 


to  begin  in  May  1985  and  operation  is 
expected  to  commence  in  November 
1985. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestanfs  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  85-6538  Filed  3-18-«5;  8:45  am) 

BILLING  CODE  C717-01-«l 


FEDERAL  RESERVE  SYSTEM 

Alliance  Bancorp;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval         \ 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
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conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  uf 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Gpvernors  not  later  than  April  10.  198.i. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Alliance  Buncorp.  Danville. 
Indiana;  to  acquire  Poynter  Insurance 
Agency,  Inc.,  Danville,  Indiana,  and 
thereby  engage  in  acting  as  an  insurance 
agent  or  broker  in  a  community  with  a 
population  of  less  than  5,000.  This 
activity  will  be  conducted  in  Danville. 
Indiana, 

Boiird  of  Governors  of  the  Federal  Reserve 
System,  March  13. 1985. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-6502  Filed  ^-18-85:  8;45  nnij 

BIUING  CODE  6210-01-M 


Commonwealth  Bancshares 
Corporation,  et  al.;  Applications  To 
Engage  de  Novo  In  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c.)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(81)  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unle.ss  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 


competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on'this  question  must  be 
accompained  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  and  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  9. 1985. 

A  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
Presid^l)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  Commonwealth  Bancshares 
Corporation,  Williamsport, 
Pennsylvania:  to  engage  de  novo  through 
its  subsidiary.  Commonwealth 
Bancshares  Community  Development 
Corporation.  Williamsport. 
Pennsylvania  (Company  will  engage  cJn 
novo,  for  profit,  in  the  following 
activities):  equity  investments  in 
commercial  and  low-to-moderate 
income  projects:  own,  manage  and 
develop  real  estate  beneficial  to 
revitalization  of  deteriorating  downtown 
sections  and  assist  small  businesses  in 
low-to-moderate  income  areas.  These 
activities  are  to  be  conducted  in  the 
north-central  Pennsylvania  and 
communities  of  Williamsport,  Danville 
and  Wellsboro,  Pennsylvania. 

B.  Federal  Reser\  e  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Dunlap  Iowa  Holding  Co.,  Dunlap, 
Iowa:  to  engage  de  novo  through  a 
subsidiary,  in  making,  acquiring  or 
servicing  loans  or  other  extensions  of 
credit  for  the  company's  account. 
Applicant  seeks  to  conduct  the  activity 
in  the  counties  of  Harrison,  Monona, 
Shelby  and  Crawford  in  the  State  of 
Iowa. 

C  Federal  Reser\  e  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Colorado  Funding  Company, 
Denver,  Colorado:  to  engage  de  novo 
through  its  subsidiary.  Colorado  Funding 
Service  Corporation.  Denver,  Colorado, 
in  providing  financial,  banking  and 
economic  data  processing  pursuant  to 
§  225.25(b)(7)  of  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 

Sjslem  Mrtfch  13.  1985. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  85-6503  Filed  3-18-65;  8:45  am] 

BRXJNG  CODE  621(M>1-M 


First  National  Bancorp  in  Fort  Lee.  et 
al.;  Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  Rpplied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presenlati;in  vsould  not  suffice  in 
lieu  of  a  hearing  u!rntif\ing  specifically 
any  questions  of  fiict  that  are  in  dispute 
and  summarizing  the  evidence  that 
Would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  10, 
1985. 

A.  Federal  Reser\  e  Bank  of  New  York 
(A.  Marshall  Puckeit.  Vice  President)  33 
Liberty  Street.  .New  York,  New  York 
10045:" 

1.  First  National  Bancorp  In  Fort  Lee, 
Fort  Lee.  New  Jersey:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  \  oting  shares  of  First 
National  Bank  m  Fort  Lcc.  Fort  Lee. 
New  Jerse\', 

B  Federal  Reserv  e  Bank  of  Atlanta 
(Robert  E,  Heck.  Vice  Presidi-nt)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  FMB  Financial  Holdings.  Inc., 
Fayetteville,  Georgia,  to  become  a  bank 
holding  company  by  acquiring  83.9 
percent  of  the  voting  shares  of  Farmers 
and  Merchants  Bank,  Fayetteville, 
Georgia. 

2.  The  Colonial  BancCroup,  Inc., 
Montgomery,  Alabama,  to  acquire  100 
percent  of  the  voting  shares  of  First 
Tuscumbia  Corp..  Tuscumbia,  Alabama, 
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thereby  indirectly  acquiring  100  percent 
ot  the  voting  shares  of  First  National 
Bank  in  Tuscumbia,  Tuscumbia, 
Alabama  and  100  percent  of  the  voting 
shares  of  Bank  of  Lexington,  Lexington. 
Alabama. 

C.  Federal  Reserve  Bank  of  Chicago 

(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

^  1.  First  Lake  Forest  Corporation,  Lake 
Forest.  Illmois;  to  acquire  100  percent  of 
the  voting  shares  of  Lake  Forest 
National  Bank.  Lake  Forest,  Illinois. 

2.  First  Lake  Forest  Corporation,  Lake 
Forest.  Illinois;  to  acquire  100  percent  of 
the  voting  shares  of  The  First  National 
Bank  of  Lake  Bluff,  Lake  Bluff.  Illinois. 

3.  First  Wayne  County 
BanCorporation.  Inc.,  Corj'don.  Iowa;  to 
become  a  bank  holding  company  by 
acquiring  99.6  percent  of  the  voting 
shares  of  Corydon  State  Bank.  Corydon. 
Iowa. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  .Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  C.F.C.  Bancorp,  Inc.,  Crystal  Falls. 
Michigan,  to  become  a  bank  holding 
company  by  acquiring  99.9  percent  of 
the  voting  shares  of  First  National  Bank 
of  Crystal  Falls,  Crystal  Falls.  Michigan. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Community  Bancshares,  Inc., 
Grants.  New  Mexico;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Grants 
State  Bank.  Grants,  New  Mexico. 

2.  First  Xational  Bancor,  Inc.,  Lee's 
Summit.  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank,  Lee's  Summit,  Missouri. 

F.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Benson  Investment  Company.  San 
Antonio.  Texas;  to  become  a  bank 
holding  company  by  acquiring  92.08 
percent  of  the  voting  shares  of  Kelly 
Fields  Bancshares  Corporation,  San 
Antonio,  Texas,  thereby  indirectly 
acquiring  Kelly  Field  National  Bank, 
Leon  Valley,  Texas  and  Exchange 
National  Bank.  San  Antoni,  Texas. 

2.  First  Bancshares  of  Natchitoches, 
Inc.,  Natchitoches.  Louisiana;  to  become 
a  bank  holding  company  by  acquiring  67 
percent  of  the  voting  shares  of  First 
Bank  of  Natchitoches  and  Trust 
Company,  Natchitoches,  Louisiana. 


Board  of  Governors  of  the  Federal  Reserve 
System.  March  13,  1985. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

ire  Doc.  85-6504  Filed  3-18-85;  8:45  ami 

BILLING  COOE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  77F-01591 

Goodyear  Tire  &  Rubber  Co.; 
Withdrawal  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  .Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal  without  prejudice  of  a 
petition  (FAP  7B3272)  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  acrylonitrile- 
butadiene  copolymer  blended  with  vinyl 
chloride  homopolymer  in  films  for  use  in 
contact  with  dairy  products. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolph  Harris.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Dnjg  Administration.  200  C  St.  SW., 
Washington,  DC  20204.  202^72-5690. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  26, 1977  (42  FR 
38016).  FDA  published  notice  that  it  had 
filed  a  petition  (FAP  7B3272)  from  the 
Goodyear  Tire  and  Rubber  Co..  Akron, 
OH  44316.  that  proposed  to  amend  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  acrylonitrile-butadiene 
copolymer  blended  with  vinyl  chloride 
homopolymer  in  films  for  use  in  contact 
with  dairy  products.  Goodyear  Tire  and 
Rubber  Co.  has  now  withdrawn  the 
petition  without  prejudice  to  a  future 
filing  (21  CFR  171.7). 

Dated:  March  11.  1985. 
Richard  |.  Ronk, 

Actmg  Director.  Center  for  Food  and  Safety 
and  Applied  Nutrition. 
[FR  Doc.  85-6465  Filed  3-ia-85;  8:45  amj 
MLUMQ  COOC  41S(M>1-M 


Consumer  Participation;  Open 
Meetings 


AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  consumer  exchange  meetings: 

Boston  district  office,  chaired  by 
Frederick  R.  Carlson.  District  Director. 
The  topic  to  be  discussed  in  Post- 


Menopause  Estrogen  Replacement 
Therapy  and  Calcium  Supplementation. 
DATE:  Tuesday,  March  19. 1985.  9:30  a.m. 
to  12:00  p.m. 

ADDRESS:  Auditorium.  Women  and 
Infants  Hospital.  50  Maude  St., 
Providence,  RI  02908. 

for  FURTHER  INFORMATION  CONTACT: 

Paula  B.  Fairfield,  Consumer  Affairs 
Officer.  Food  and  Drug  Administration, 
585  Commercial  St.,  Boston  MA  02109. 
617-223-5857. 

Minneapolis  district  office,  chaired  by 
John  Feldman.  District  Director.  The 
topic  to  be  discussed  is  Rx-to-Over-the- 
Counter  (OTC)  Switch. 

DATE:  Tuesday,  March  26, 1985, 1  p.m.  to 
3  p.m. 

ADDRESS:  Blue  Earth  County 
Government  Center,  Mankato,  M.N 
56001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  W.  Aird.  Consumer  Affairs 
Officer.  Food  and  Drug  Administration, 
240  Hennepin  Ave.,  Minneapolis,  MN 
55401,612-349-3907. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  these  meetings  is  to 
encourage  dialogue  between  consumers 
and  FDA  officials,  to  identify  and  set 
priorities  for  current  and  future  health 
concerns,  to  enhance  relationships 
between  local  consumers  and  FDA's 
District  Offices,  and  to  contribute  to  the 
agency's  policymaking  decisions  of  vital 
issues. 

Dated;  March  13. 1985 
Mervin  H.  Shumate, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  85-6466  Filed  3-18-65:  8:45  am) 
BILUNG  COOE  4180-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Availability  of  a  Draft  Environmental 
Impact  Statement  on  the  Proposed 
Norton-Tesuque  115  kV  Transmission 
Line  and  Substation  in  Santa  Fe 
County,  NM 

agency:  Bureau  of  Indian  Affairs. 
Interior. 

action:  Notice. 

summary:  This  notice  advises  the  public 
that  the  Draft  Environment  Impact 
Statement  (DEIS)  on  the  proposed 
Norton-Tesuque  115  kV  Overhead 
Transmission  Line  and  Substation  in 
Santa  Fe  County.  New  Mexico  is 
available  for  public  review.  The  Public 
Service  Company  of  New  Mexico  is 
pix)posing  to  be  granted  a  right-of-way 
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from  the  existing  Norton  Station  for 
approximately  9.1  miles  east  of  a  new 
substation  site,  in  order  to  construct  a 
115  kV  overhead  transmission  line.  The 
project  area  is  located  approximately 
three  miles  north  of  Santa  Fe,  New 
Mexico. 

DATES:  Written  comments  are  due  May 
20. 1985.  A  public  meeting  will  be  held 
on  March  27, 1985.  at  7  p.m.  at  the  Santa 
Fe  County  Commission  Chambers.  102 
Grant.  Santa  Fe.  New  Mexico. 
ADDRESSES:  Comments  should  be 
addressed  to:  Mr.  Vincent  Little,  Area 
Director.  Albuquerque  Area  Office,  P.O. 
Box  8327,  Albuquerque,  New  Mexico 
87198. 

A  public  meeting  will  be  held  for  the 
purpose  of  receiving  oral  comments  on 
March  27. 1985,  at  7  p.m.  in  the  Santa  Fe 
County  Commission  Chambers.  102 
Grant.  Santa  Fe,  New  Mexico. 
FOn  PimTNER  INFOmATTON  CONTACT: 
Mr.  William  C.  Allan.  Area 
Environmental  Quahfy  Specialist, 
Albuquerque  Area  Office.  Bureau  of 
Indian  Affairs.  P.O.  Box  8327. 
Albuquerque,  New  Mexico  87198. 
telephone  (505)  766-3374.  Individuals 
wishing  copies  of  this  Draft 
Envtronmenfal  Impact  Statement  should 
immediately  contact  the  above  named 
individual. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Indian  Affairs  (BIA). 
Department  of  the  Inferior,  has  prepared 
a  DEIS  on  its  proposal  to  approve  a 
right-of-way  for  the  Public  Service 
Company  of  New  Mexico  on  lands 
belonging  to  the  Pueblo  of  Tesuque. 

This  action  is  designed  to  provide 
reliable  electrical  service  for  the 
northern  Santa  Fe  service  area  and 
provide  monetary  reimbursement  to  the 
Pueblo  of  Tesuque. 

This  action  will  result  in  more  reliable 
electrical  service  to  an  area  of 
increasing  development  and  will  also 
result  in  impacts  to  the  visual  character 
of  the  area,  effects  upon  wildlife, 
vegetative  cover,  erosion,  residents 
lifestyles,  property  values  and  sales. 

The  principal  alternatives  under 
consideration  that  were  analyzed  and 
evaluated  during  planning  are:  A.  No 
action.  B.  Approval  of  proposed  rights- 
of-way  and  rjecessary  construction  for 
eight  alternative  routes,  and  C. 
Constnjction  alternatives  including:  (1) 
Underground  transmission  lines  and,  (2) 
construction  of  overhead  transmission 
lines  with  vahous  materials  and  design 
alternatives. 

Other  Government  agencies  and 
members  of  the  public  contributed  to  the 
planning  and  evaluation  of  the  proposal 
and  the  preparation  of  this 


Environmental  Impact  Statement  (EIS). 
The  Notice  of  Intent  was  published  in 
the  Federal  Register  on  September  21. 
1983.  Three  scoping  meetings  were  held: 
one  on  September  15. 1983.  at  Tesuque 
Pueblo,  and  two  in  Santa  Fe  on 
September  20.  1983,  and  October  25. 
1983.  The  October  25  meeting  was 
announced  in  the  Federal  Register,  while 
the  September  20  meeting  was 
announced  in  the  Santa  Fe  New 
Mexican,  Cooperating  Agencies  include 
the  Bureau  of  Land  Management,  the 
U.S.  Fish  and  Wildlife  Service,  and  the 
County  of  Santa  Fe. 

Agencies  and  individuals  are  urged  to 
provide  comments  on  this  DFIS  as  soon 
as  possible.  AH  comments  received  by 
the  dates  above  will  be  considered  in 
preparation  of  the  final  EIS  for  this 
proposed  action. 

Dated:  March  14.  1985. 
Theodore  C  Krenxka. 

Acting  Deputy  AnistaiU  Secreicry — Ltdtoa 

Affairt. 

[PR  Doc.  85-6516  Filed  a-l»-8&;  &;45  am] 

BILUNQ  COOC  431(MB-«i 


Bureau  of  Land  Managament 

Resourca  Uanagamant  Planning 
Record  of  Decision;  Powdar  River,  MT 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Record  of  Decision. 
Powder  River  Resource  Management 
Plan/Envnronmental  Impact  Statement 

summary:  A  record  of  Decision 
approving  the  Powder  River  Resource 
Management  Plan/Final  Environmental 
Impact  Statement  has  been  issued 
approving  the  proposed  plan  for 
implementation. 

EFFECTIVE  DATE:  March  15.  1985. 

FOR  FURTHER  MFORMATION  CONTACT: 

Ray  Brubaker.  District  Manager.  Miles 
City  District.  Bureau  of  Land 
Management.  P.O.  Box  940.  Miles  City. 
Montana  59301. 

SUPPt^MCNTARY  INFORMATION:  The 

Powder  River  RMP/FEIS  was  issued 
December  15. 1985.  providing  proposed 
management  of  prablic  land  and  federal 
minerals  in  Powder  River  and  Treasure 
Counties  and  portions  of  Rosebud, 
Carter,  Big  Horn  and  Custer  Counties. 
Montana.  No  protests  were  received  on 
any  portions  of  the  RMP/FEIS  during  a 
30-day  protest  period.  Copies  of  the 
RMP/FEIS  as  well  as  the  record  of 


decision  are  available  at  the  Miles  City 

District  Office. 

Ray  Brubaker, 

Djstrn  !  Manager. 

|FR  Doc.  a5-6477  Filed  3-B-B5;  &45  amj 

BILLMG  CODE  «310-DW-M 


Shoshone  District  Advisory  Council 
and  Grazing  Advisory  Board  Joint 
Meeting;  Cancellation 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Cancellation  of  meeting. 

SUMARY:  The  joint  meeting  of  the 
Shoshone  District  Advisory  Council  and 
Grazing  Advisory  Board  schedule  for 
Wednesday,  March  20. 1985.  as 
published  in  Vol.  50,  No.  36,  page  7393  of 
the  Federal  Register  on  February  22, 
1985,  is  hereby  car»celled. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jon  Idso,  ADM  for  Resources,  Shoshone 

District  Office.  P.O.  Box  2B,  Shoshone, 

Idaho  83352,  telephone  (208)  886-2206  or 

FTS  554-6576. 

CkariM  ].  Haszier, 

District  Manager 

|FR  Doc.  85-6529  FiJed  3-18-85:  8:«5  am) 

atixiNG  COOC  «3i»-ao-a 


Hearing  on  Withdrawal;  Coforado;  Fort 

Carson-Pinon  Canyon  MNttary 
Reservation 

(C-0124S34] 

March  11,  1989. 

AGENCY:  Bureau  of  Land  Management, 
Intenor. 

action:  Notice  of  public  hearing. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  for  a  forthcoming 
hearing  to  provide  the  opportunity  for 
public  involvement  on  the  pending  Engle 
Act  Withdrawal  of  11,415  acres  of  public 
domain  minerals  at  the  Fort  Carson 
Military  Base  and  on  the  proposed 
temporary  withdrawal  of  144.071  acres 
of  public  lands  and  public  domain 
minerals  in  the  Fort  Carson-Pinon 
Canyon  Military  Reservation.  The 
temporary  withdrawal  will  continue  the 
segregation  and  protection  of  the 
reservation  pending  Congressional 
action. 

DATE  AND  TIME  OF  NCARINO:  Thursday. 
April  25. 1985.  7KX)  p.m. 

Address  of  hearing:  Sangre  de  Christo 
Arts  and  Conference  Center.  210  N. 
Santa  Fe  Avenue.  Pueblo.  Colorado 
81003. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Doris  E.  Chelius.  Bureau  of  Land 
Management,  (303)  294-7635. 
SUPPLEMENTARY  INFORMATION:  I'he 
notice  of  proposed  withdrawal  for  the 
11.415  acres  of  public  domain  minerals 
at  the  Fort  Carson  Military  Base  which 
was  published  on  June  21.  1983  (43 
28343-28344)  is  hereby  amended  to 
provide  for  a  public  hearing  as  required 
by  43  U.S.C.  1714.  and  43  CFR  Part  2310. 

This  hearing  also  provides  the 
opportunity  for  interested  persons  to  be 
heard  on  a  proposed  temporary 
withdrawal  to  be  made  by  the  Secretary 
of  the  Interior  for  a  period  of  five  years. 
This  action  would  continue  the 
segregation  and  protection  of  the  Fort 
Carson-Pinon  Canyon  Military 
Reservation  withdrawal  application 
pending  Congressional  action.  The 
descriptions,  as  corrected,  of  the  lands 
to  be  considered  were  published  in  the 
Federal  Register  on  May  26, 1983  (48  FR 
23713).  June  21.  1983  (48  FR  28343-28.344) 
and  September  1,  1983  (48  FR  39703- 
39704). 

This  hearing  will  be  open  to  all 
persons  who  desire  to  be  heard  on  the 
subject.  Those  who  desire  to  be  heard  in 
person  and  those  who  desire  to  submit 
written  statements  on  this  subject, 
should  file  notice  thereof  with  the 
Colorado  Slate  Director,  2020  Arapahoe 
Street.  Denver.  Colorado  80205.  to  be 
received  no  later  than  April  19.  1985. 
Robert  D.  Dinsmore, 
CJuL^.  Bninch  of  Lands  c/iii  Minerals 
Operations. 

\VR  Doc.  85-6482  Filed  3-1B-85;  8:45  am) 
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Minerals  Management  Service 

AJaslta  Offshore;  Availability  of  the 
Draft  Environmental  Impact  Statement 
and  Locations  and  Dates  of  Public 
Hearings  for  Proposed  Oil  and  Gas 
Lease  Sale  100  in  the  Norton  Basin 
Area 

Pursuant  to  section  102(2)(C)  of  the 
Nafional  Environmental  Policy  Act  of 
1969,  the  Minerals  Management  Service 
(MMS)  has  prepared  a  draft 
environmental  impact  statement  (F.IS) 
for  proposed  oil  and  gas  lease  Sale  100 
in  the  Norton  Basin.  The  draft  EIS 
contains,  among  other  things,  an 
evaluation  pursuant  to  Section  810, 
Alasl<an  National  Interest  Lands 
Conservation  Act  (ANILCA). 

Single  copies  of  the  draft  EIS  can  be 
obtained  from  the  Office  of  the  Regional 
Director.  Minerals  Management  Service, 
Alaska  Region,  P.O.  Box  101159, 
Anchorage,  Alaska  99510,  telephone 
(907)  261-4080. 


Copies  of  the  draft  EIS  will  also  be 
available  for  inspection  in  the  following 
libraries:  Alaska  Federation  of  Natives, 
Suite  304. 1577  O  Street,  Anchorage.  AK 
99501;  Anchor  Point  Public  Library, 
Anchor  Point.  AK  99556;  Department  of 
the  Interior  Resources  Library,  Box  36, 
701  C  Street,  Anchorage,  AK  99513: 
Cordova  Public  Library,  Box  472, 
Cordova,  .AK  99574;  Kenai  Community 
Library,  Box  157,  Kenai,  AK  99611:  Elim  ' 
Learning  Center,  Elim,  AK  99739:  Haines 
Public  Library-.  P.O.  Box  36,  Haines.  AK 
99827:  North  Star  Borough  Library, 
Fairbanks.  AK  99701;  University  of 
Alaska,  Institute  of  Social  and  Economic 
Research  Library,  Fairbanks,  AK  99801: 
Home  Public  Library,  Box  356,  Homer, 
AK  99603;  Z  |.  Loussac  Public  Library, 
427  F  Street.  Anchorage,  AK  99801; 
Juneau  Memorial  Library,  114  W.  4th 
Street.  Juneau.  AK  99824;  Alaska  State 
Library.  Documents  Librarian.  Pouch  G, 
Juneau,  AK  99811;  Ketchikan  Public 
Library.  629  Dock  Street,  Ketchikan.  AK 
99901;  Department  of  Defense,  Army 
Corps  of  Engineers  Library,  P.O.  Box 
7002.  Anchorage,  AK  99501:  Kodiak 
Public  Library.  P.O.  Box  985,  Kodia,  AK 
99615:  Metlakatla  Extension  Center, 
Metlakatla.  AK  99926:  Department  of  the 
Interior.  Bureau  of  Mines  Library,  AF- 
F.O.  Center.  P.O.  Box  550,  Juneau,  AK 
99802;  Petersburg  Extension  Center,  Box 
289,  Petersburg,  Xk  99833:  Seldovia 
Public  Library,  Drawer  D,  Seldovia,  AK 
99663:  Seward  Community  Library,  Box 
537.  Seward.  AK  99664;  University  of 
Alaska  Juneau  Library.  P.O.  Box  1447, 
Juneau,  AK  91447;  Sitka  Community 
Library.  Box  1090,  Sitka,  AK  99835: 
Douglas  Public  Library,  Box  469, 
Douglas.  AK  99824:  University  of  Alaska 
Anchorage  Library,  3211  Providence 
Drive,  Anchorage,  AK  99504:  University 
of  Alaska  Elmer  E.  Rasmusson  Library. 
Fairbanks,  AK  99701;  Wrangell 
Extension  Center.  Box  651.  Wrangell. 
AK  99929. 

In  accordance  with  30  CFR  256.26.  the 
MMS  will  hold  public  hearings  to 
receive  comments  and  suggestions 
relating  to  the  EIS.  The  hearings  are  also 
being  held  for  the  purpose  of  receiving 
comments  and  suggestions  regarding 
subsistence. 

The  hearings  will  be  held  on  the 
following  dates  and  times  indicated: 

April 22.  1985.  Municipal  Building, 

Emmonka.  Alaska,  (7:00  p.m.) 
April  23.  1985.  City  Hall,  Nome,  Alaska, 

(7:00  p.m.) 
April  24.  1985.  City  Hall.  Savoonga, 

Alaska.  (7:00  p.m.) 
April 25.  1985.  Municipal  Building, 

Gambell,  Alaska,  (12:00  noon) 


Muy  1.  1985.  6th  Floor  Conf.  Rm.,  949  E. 

36th  Avenue,  Anchorage,  Alaska, 

(12:00  noon). 

The  hearings  will  provide  the 
Secretary  of  the  Interior  with 
information  from  government  agencies 
and  the  public  which  will  help  in  the 
evaluation  of  the  potential  effects, 
including  effects  on  subsistence  uses,  of 
the  proposed  lease  sale. 

Interested  individuals,  representatives 
of  organizations,  and  public  officials 
wishing  to  testify  at  the  hearings  are 
asked  to  contact  the  Alaska  Regional 
Office  at  the  above  address  by 
telephone  by  Friday,  April  19. 1985. 
Time  limitation  may  make  it  necessary 
to  limit  the  length  of  oral  presentation  to 
10  minutes.  An  oral  statement  may  be 
supplemented  by  a  more  complete 
written  statement  which  may  be 
submitted  to  a  hearing  official  at  the 
time  of  oral  presentation  or  by  mail  until 
May  14, 1985.  This  will  allow  those 
unable  to  testify  at  a  public  hearing  an 
opportunity  to  make  their  views  known 
and  for  those  presenting  oral  testimony 
to  submit  supplemental  information  and 
comments. 

Comments  concerning  the  draft  EIS 
will  be  accepted  until  May  14, 1985,  and 
should  be  addressed  to  the  Regional 
Director,  Minerals  Management  Service, 
Alaska  Region,  P.O.  Box  101159, 
Anchorage.  Alaska  99510. 
William  D.  Bettenberg, 
Director.  Minerals  Management  Senice. 
Lillian  K.  Stone, 

Acting  Director.  Environmental  Project 
Review  Director 

\VR  Doc.  85-6517  Filed  3-18-85;  B;45  am) 

BILUNG  CODE  4310-MR-M 


CNG  Producing  Co.,  Development 
Operations  Coordination  Document 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
CNG  Producing  Company  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
2391,  Block  A-571,  High  Island  Area, 
offshore  Texas.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Cameron. 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  11. 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  pubHc  review  at 
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the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours;  9  a.m.  to  3;30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angle  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit 
Phone  (504)  838-0676. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Section  25  of  the 
OCS  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  March  11.  1985. 
)ohn  L  Rankin. 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  85-6528  Filed  3-18-85.  8:45  am] 

BILUNQ  COOC  «310-tm-« 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  March 
9,  1985.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  April 
18,  1985. 
Carol  D.  ShulL 
Chief  of  Registration.  National  Register. 

ALASKA 

Juneau  Division 

Juneau.  Thane-Hoibrook  House,  206  7th  St. 

CALIFORNIA 

Los  Angele*  County 

Los  Angeles,  Holiyvood  Boulevard 
Commercial  and  Entertainment  District, 


6200-7000  HollvTwood  Blvd..  N.  Vine  St..  N. 
Highland  Ave  and  N  Ivar  St. 

San  Frandsco  County 

San  Francisco,  The  Real  Estate  .Associates 
(TREAj  Houses.  2503.  2524.  2530  and  2536 
Clay  St. 

COLORADO 

Boulder  County 

Bouler,  Boulder  Post  Office  fU.S  Post  Offices 
in  Colorado  } 900- 1941  TR).  1905-1 5  th-St 

Delta  County 

Delta,  Delta  Post  Office  and  Federal  Building 
(U.S.  Post  Offices  in  Colorado  1900-1941 
TR).  360  Meeker  St 

EU  Paso  County 

Colorado  Springs,  Colorado  Springs  Post 
Office  and  Federal  Courthouse  (U  S  Post 
Offices  in  Colorado  1900-1941  TR).  210 
Pikes  Peak  Ave. 

Manitou  Springs,  Manitou  Springs  Post 
Office  (U.S.  Post  Offices  in  Colorado  1900- 
1941  TR).  307  Canon  Ave. 

Fremont  County 

Canon  City.  Canon  City  Post  Office  and 
FederafBuilding  (U.S.  Post  Offices  in 
Colorado  1900-1941  TR).  5th  St.  and  Macon 
Ave. 

Florence,  Florence  Post  Office  (U.S.  Post 
Offices  in  Colorado  1900-1941  TRl  121  N. 
Pikes  Peak  St. 

Garfield  County 

Rifle.  Rifle  Post  Office  (U.S.  Post  O^ices  in 
Colorado  1900-1941  TR).  Railroad  Ave.  and 
4lh  At, 

Las  Animas  County 

Tnnidad,  Trinidad  Post  Office  (U.S.  Post 
Offices  in  Colorado  1900-1941  TR).  301  E. 
Main  St. 

Logan  County 

Sterling.  Sterling  Post  Office.  Federal 
Building  and  Courthouse  (U.S.  Post  Offices 
in  Colorado  1900-1941  TRl  3rd  and 
Popular  Sts. 

Montrose  County 

Montrose.  .Montrose  Post  Office  [US.  Post 
Offices  in  Colorado  1900-1941  TR),  321  S. 
1st  St. 

Morgan  County 

Fort  Morgan.  Fort  Morgan  Post  Office  (U.S. 
Post  Offices  in  Colorado  1900-1941  TR). 
300  Stale  St. 

Prowers  County 

Lamar.  Lamar  Post  Office  (U.S.  Post  Offices 
in  Colomdo  1900—1941  TR).  300  S.  5th  St. 

Rio  Grande  County 

Monte  Vista,  Monte  Vista  Post  Office  and 
Federal  Building  (U.S.  Post  Offices  in 
Colorado  1900—1941  TR).  Washington  and 
2nd  Ave. 

CONNECTICLT 

Fairfield  Cd%nty 

Bridgeport.  Far'itld  County  Jail.  1106  N.  Ave. 
Brnigeport,  Nathaniel  Wheeler  Memorial 
Fountain.  Park  and  Fairfield  Ave*. 


New  London  County 

Norwich.  Downtown  Norwich  Historic 
District  Roughly  bounded  by  Union  Sq.. 
Park.  Main  and  Shetland  Sts.,  and 
Washington  Sq. 

IOWA 

Jefferson  County 

Fairfield.  Ball.  W  C.  House.  R.R.  W2 

KANSAS 

Atchison  County 

.^ichison.  Trinity  Episcopal  Church.  300  S. 
5th  St. 

Cloud  County 

Cl\  de.  Van  De  Mark.  Charles  W.,  House.  504 
Washington 

Harvey  County 

Newton,  Scnto  Fe  Depot.  414  .\  Mam 

Lyon  County 

Empona,  Granada  Theater.  809  Commercial 
KENTUCKY 

Green  County 

Greensburg,  Federal  House  (Green  County 

MFL^).  S.  Mam  and  E,  Columbia 
Greensburg.  Herndon.  IVil'iam  //..  House 

(Green  County  MRAl.  203  S  .Main  St. 
Greensburg.  Lewis.  Woodson,  House  (Green 

County  SiFL^).  Main  S',  and  liodgenville 

.^ve 

MASSACHUSETTS 
Bristol  County 

.Attleboro,  East  Attleborough  Academy,  28 
Sanford  St. 

Essex  County 

Amesbury,  Amesbury  and  Salisbury  Mills 
Village  Historic  District.  Market  Sq. 
roughly  bounded  by  Boardmdn,  W  dier, 
Main  and  Pond  Sts 

Middlesex  County 

Arlington.  Ally  House  (Arlinton  MRAl.  94 

Oakland  Ave 
Arlington,  Ariin^lon  Coal  &  Lumber 

(.Arlington  MR.\).  41  Park  Ave. 
Arlington.  Arlington  Gaslight  Company 

(.Arlington  ,V//L4A  Grove  St.  Town  Yard 
Arlington,  Arlington  Pumping  Station 

(Arlington  MRA).  Brattle  Court  off  Brattle 

St. 
Arlington.  Arlington  Reservoir  (Arlington 

MRA).  Park  Circle 
Arlington.  Bupt.st  Society  Meeting  House 

(Arlington  .MRAl.  3-5  Brattle  St. 
Arlington.  Bassett.  Mana.  House  (.Arlington 

MR.A).  8  College  Ave. 
Arlington.  Building  at  1334  and  1339 

.Massat  husetts  A  ve  (.Ar'.-ngton  MR.A).  1334 

and  1339  Massachusetts  Ave. 
Arlington.  Cell  Borlett  House  (Arlington 

MR.A).  216  Pleasant  St. 
Arlington.  Capital  Theater  Building 

(.Arlington  MFLA).  202.208  Massachusetts 

Ave. 
Arlington.  Chapel  of  St.  An.ne  (Arlington 

MR.AI.  Claremont  Ave. 
Arlington.  Cush.nan  House  (Arlington  MR.AJ. 

104  Barlett  Ave. 
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Arlingtiin.  Cutler.  /i''''iTS<'n.  House  (Arlington 

MHAI.  1146  MiissHchusetts  Ave. 
Arlington,  Cutler.  SeconJ.  A.  P..  Hoiist^ 

/Arlini:ton  MRAI.  89  Summer  Si. 
Arlin^lon.  Danu'H  Hoi:st^  (ArJinytoii  M/i.-\f. 

275  Bro.idway. 
Arlington,  Farnu-r  Kinibcll.  House  (Arlington 

MRAI.  1173  Massiichiisi'tts  Ave. 
Arlington  First  Parish  Churth  Parsonage 

lArlir.f^tori  SJRA).  232-234  Pleasant  St. 
AiiinRton  Hull.  Edwcin!.  Ihnise (Arlington 

.MRAI.  187  Pleasant  Si 
Ariinfiton.  Hif^h/ci.'ul  Ifnsf  fl>'ii.fe  (Arlington 

.MRAI.  1007  MassachiiSftts  Ave. 
Ai'lin>!ton.  /////.  Addison.  (Arlington  MRA),  83 

Apploton  St. 
ArhiiKton.  llornbluiviT.  Fii^xinl.  ffciise  and 

Burn  (Arlington  MR.-\I.  200  Pleasant  St. 
Arlington.  House  at  45  Clarf-moiil  .Avcniw 

(.Arlington  MR.\I.  45  Claremont  Ave. 
.Arlington.  House  ut  5  WiHow  Court 

I  Arlington  MRA).  5  Willow  Court. 
Arlington.  House  at  5-7  Winter  Street 

(Arlington  .MRAI.  5-7  Winter  St. 
Arlington.  Kensington  Par/i  Historn  District 

(.■\rlington  MRAI.  Roughly  bounded  hy 

Kensington  Park,  Br.intvkood  nnd 

Kensington  Rds 
Arlington.  ^f;mia//.  kVU..  House  (Arlington 

MRAI.  13  Winter  St. 
Arlington.  Locke  School  (Arlington  MRAI.  88 

Parke  Ave. 
Arlington.  iocAe.  I.t.  Benjamin.  Store 

(.Arlington  MR.A).  11-13  Lowell  St. 
Arlington.  Milestone  (.-Xrlingtiin  MR.\I. 

Appleton  St.  and  Paul  Revere  Rd. 
Arlington.  Orvis  Read  Historic  District 

I  Arlington  MR.-M  Roughly  bounded  by 

.Vlassachuselts  Ave..  Freeman.  Randolph 

.,nd  Newcomb  Sts.  on  Orvis  Rd 
Arlington.  Pierce  Form  Historic  District 

(.Arlington  MR.A  I.  Roughly  bounded  by 

Claremont  and  Oakland  Aves. 
Arlington.  Prentiss.  William.  House 

(ArimgtiKi  .MRAI  252  Gray  St. 
Arlington.  Prentiss-Payson  (.Arlington  .MRA), 

224-226  Pleasant  St. 
Arlington.  Proctor.  William.  House  (Arlington 

MRA).  390  Massachusetts  Ave. 
Arlington.  RmvSiin.  IX'arren.  Building 

(.Arlington  .MRAI.  6a-74  Franklin  St. 
Arlington.  Rawson.  Warren.  House 

(Arlington  .MRAI.  37—49  Park  St. 
Arlington.  Robindrcau.  Alfred  E..  House 

(Arlington  .MRAI  28  Liifayelle  St. 
Arlington.  Robinson  Hnw^e  (.Arlington  MRA), 

19  Winter  St. 
Arlington.  Rohinson-LevMs-C.F..  Fessenden 

House  (Arlington  MR.AI,  40  Westminister 

.Ave. 
Arlington.  Russell  Common  (Arlington  MRAI. 

2 — 10  Park  Terrace 
Arlington.  Sbattuck.  Ralph  W..  House 

/.Arlington  MRA).  274—276  Broadway 
Arlington.  Sterling-Cutter  Ella  .Mahal/a. 

House  (.Arlington  MR.AI  93  Summer  St. 
Arlington,  Sn'adkins.  Thomas.  House 

(Arlington  MRA),  160  Westminister  Ave. 
Arlington,  Swan.  Henry.  House  (.Arlington 

MRA).  418  Massachusetts  Ave. 
Arlington,  Symmes.  Jr..  Stephen.  House 

(Arlington  MRA).  215  Crosby  St. 
Arlington,  Taylor-Dallin  House  (Arlington 

MRA).  69  Oakland  Ave. 
Arlington,  Town  Center  Historic  District 

(Arlington  MRA).  Roughly  bounded  by 


Jason  St.,  Massachuseils  Ave,,  Pleasant 

and  Gray  Sts. 
Arlington,  Wayside  Inn  (Arlington  MRA),  393 

Massachusetts  Ave. 
Arlington,  Whittemor  House  (Arlington 

MRAI.  267  Broadway 
Arlington,  Winn  Form  (Arlington  MRA).  57 

Summer  St. 

Worcester  County 

Sutton,  Waters  Farm.  53  Waters  Rd. 

Worcester,  Claremont  Street  Historic  District 
(Worcester  MRA),  Roughly  bounded  by 
Woodland.  Claremont  and  Main  Sts.  and 
Claremont  Sq. 

MISSISSIPPI 

Yalobusha  County 

Water  Valley,  Water  Valley  Post  Office,  2322 
Main  St. 

MISSOURI 

lackson  County 

Independence,  Kritser  ffouse.  115  E.  Walnut 

St.  Louis  (Independent  City) 

Winston  Churchill  Apartments.  5475  Cabanne 
NEW  YORK 


New  Y'ork  County 

New  York,  Sidewalk  Clock  at  1501  3rd 
Avenue.  Manahattan  (Sidewalk  Clocks  of 
\'ew  York  City  TR).  1601  3rd  Ave. 

New  York,  Sidewalk  Clock  at  200  5th 
Avenue.  Manhattan  (Sidewalk  Clocks  of 
New  York  City  TR),  200  5th  Ave. 

New  York.  Sidewalk  Clock  at  519  3rd 
Avenue,  Manhattan  (Sidewalk  Clocks  of 
New  York  City  TR),  519  3rd  Ave. 

New  York,  Sidewalk  Clock  at  522  5th 
Avenue,  Manhattan  (Sidewalk  Clocks  of 
New  York  City  TRI,  522  5th  Ave. 

New  York,  Sidewalk  Clock  at  783  5th 
Avenue,  Manhattan  (Sidewalk  Clocks  of 
New  York  City  TR).  783  5th  Ave. 

Queens  County  , 

New  York,  Sidewalk  Clock  161-11  Jamaica 
Avenue,  New  York,  NY  (Sidewalk  Clocks 
of  New  York  City  TR/.  161-11  Jamaica  Ave. 

OKLAHOMA 

Carter  County 

Ardmore,  Ardmore  Masfinic  Temple, 

Broadway  and  B  St. 
Ardmore,  Noble,  Lloyd,  House,  907  D  St.  NW 

RHODE  ISLAND 

Newport  County 

Gardiner  Pi >nd  Shell  MiMden. 

TENNESSEE  , 

Hamilton  County  I 

Chattanooga,  Maclellan  Building  (Buildings 
in  Hamilton  County  Df  signed  by  R.H.  Hunt 
TR).  721  Broad  St,        | 

Knox  County 

Knoxville,  St.  John's  Lutheran  Church.  544 
Broadway,  NW 

Rutherford  County 

Murfreesboro.  North  Money  Avenue  Historic 
District.  Roughly  bounded  by  N.  Maney 


and  N.  Highland  Aves..  E.  College  St.  and     ^ 
N.  Academy  Ave. 

Sullivan  County 

Bristol,  Paramount  Theatre  and  Office 
Building.  516  State  St. 

Warren  County 

McMinnville  vicinity.  My  Grandfather's 
House,  US  70,  South 

TEXAS 

Tarrant  County 

Forth  Worth,  U.S.  Post  Office  (Fort  Worth 
Main),  Lancaster  and  Jennings  Ave. 

(FR  Doc.  85-6560  Filed  3-18-85;  8:45  am] 
BIUINQ  CODE  4310-70-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Assistant  Administrator  for  Near  East; 
Amendment  to  Delegation  of  Authority 
No.  147 

This  document  amends  Delegation  of 
Authority  No.  147  published  December 
17. 1984  (page  49000)  and  corrected 
March,  1,  1985  (page  8404), 

1.  Section  12  of  Delegation  of 
Authority  .No.  147  ("Delegation")  is 
hereby  deleted  in  its  entirety  and  the 
foliovN'ing  is  substituted  therefor: 

The  authorities  contained  herein  shall  be 
redelegated  to  the  Mission  Director  in  Egypt 
with  authority  by  the  Mission  Director  to 
further  redelegate  such  authorities  at  the 
discretion  of  the  Assistant  Administrator. 

2.  All  other  terms,  conditions  and 
provisions  of  the  delegation  remain  in 
full  force  and  effect. 

Dated:  January  7.  1985. 
M.  Peter  McPherson, 

Administrator.  Agency  for  International 

Development. 

|FR  Doc.  85-6361  Filed  3-18-85;  8:45  am] 

BILLING  CODE  ei1S-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No,  AB-3  (Sut>-46)] 

Missouri  Pacific  Railroad  Co.; 
Al>andonment— in  Nemaha,  Otoe, 
Johnson,  and  Lancaster  Counties,  NE; 
Notice  of  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Missouri  Pacific  Railroad  Company 
to  abandon  its  51.5-mile  rail  line 
between  miiepost  416.4  at  Crete  Junction 
and  miiepost  467.9,  near  Hickman,  in 
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Nemaha,  Otoe,  Johnson,  and  Lancaster 
Counties.  NE. 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purpose)  to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  the  offer:  "Rdil 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 
lames  H.  Bayne, 
Secretary. 

(PR  Doc.  85-6499  Filed  3-18-85;  8:45  am) 
BIUJNO  CODE  703S-01-M 


[Docket  No.  AB-10  (Sub-21F)1 

Wabash  Railroad  Co.  and  Norfolk  and 
Western  Railway  Co.;  Abandonment; 
Elkhart,  Lagrange,  Noble  and  Steuben 
Counties,  IN;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Wabash  Railroad  Company  and  Norfolk 
and  Western  Railway  Company  (N&W) 
to  abandon  \&W's  47.71-mile  rail  line 
between  milepost  122.53  near  Ashley- 
Hudson,  L\  and  milepost  170.24  at 
Wakarusa,  L\.  in  Elkhart,  Lagrange, 
Noble,  and  Steuben  Counties,  Indian. 
The  certificate  authorizing  this 
abandonment  wiU  be  effective  in  30 
days,  unless  within  15  days  after  this 
publication  the  Commission  also  finds 
that:  (1)  A  financially  responsible  person 
has  offered  assistance  (through  subsidy 
or  purchase)  to  enable  the  rail  service  to 
be  continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
concurrently  on  the  applicant,  with 
copies  to  Mr.  Louis  Gitomer,  Room  5417, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  no  later  than  10 
days  from  publication  of  this  Notice. 
Any  offer  previously  made  must  be 
remade  within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 


service  are  contained  in  49  U.S.C.  10905 

and  49  CFR  1152.27. 

lames  H.  Bayne, 

Sf'crptary- 

IFR  Doc.  85-6551  Filed  3-18-85;  8:45  am] 

BILUNG  CODE  703&-O1-M 


[Docket  No.  AB-18  (Sut>-53)1 

Chesapeake  and  Ohio  Railway  Co.; 
Abandonment  in  Boyd,  Carter,  Rowan, 
Bath,  Montgomery  and  Clark  Counties, 
KY;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity 
require  the  Chesapeake  and  Ohio 
Railway  Company  to  abandon  its  92.94 
mile  rail  line  between  Coalton  (milepost 
531.29)  and  Winchester  (milepost 
624.23).  in  Boyd,  Carter,  Rowan.  Bath, 
Montgomery  and  Clark  Counties,  KY.  A 
certificate  will  be  issued  authorizing  this 
abandonment  unless  by  April  3,  1985, 
the  Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  by  March  29,  1985. 

The  following  notation  shall  be  typed 
in  hold  face  on  the  lower  left-hand 
comer  of  the  envelope  containing  the 
offer:  "Rail  Section,  AB-OF.\."  Any 
offer  previously  made  must  be  remade 
within  this  10  day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 
lamps  H.  Bayne, 
Secretary. 

[n  Doc  85-662G  Filed  3-18-85;  8:45  am] 
BILLING  CODE  703S^1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Cooper  Industries, 
Inc.;  Proposed  Consent  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h).  that  a  proposed 
consent  decree  and  competitive  impact 
statement  have  been  filed  with  the 
United  States  District  Court  for  the 
District  of  Columbia  in  the  case  of 
United  States  v.  Cooper  Industries.  Inc.. 
Civil  Action  No.  85-0765. 

The  complaint  in  the  case  alleged  that 
the  acquisition  by  Cooper  Industries, 


Inc.,  of  the  aviation  lighting  equipment 
business  of  Westinghouse  Electric 
Corporation  substantially  lessened 
competition  in  the  market  for  the 
manufijrture  and  sale  of  aviation 
lighting  equipment  in  the  United  States, 
in  violation  of  section  7  of  the  Clayton 
Act,  15  use.  18. 

The  proposed  judgment  would  require 
the  defendant  to  notify  the  government 
prior  to  consnmmiating  any  further 
acquisiti<jn  of  any  plant  which  produced 
aviation  lighting  equipment  sold  in  the 
United  States  within  two  years  before 
the  proposed  acquisition.  The  proposed 
judgment  prohibits  consummation  of 
any  such  acquisition  without  the 
government's  consent  or,  if  the 
government  refuses  to  consent,  the 
Court's  consent,  upon  a  showing  that  the 
acquisition  will  not  harm  competition.  If 
approved  by  the  Court,  the  judgment 
would  be  in  effect  for  ten  years. 

Public  comment  on  the  proposed 
judgment  is  invited  for  a  period  of  60 
days  following  publication  of  the 
required  public  notices.  Comments 
should  be  directed  to  Alan  L.  Marx, 
Chief.  General  Litigation  Section. 
Antitrust  Division,  United  States 
Department  of  Justice,  Washington.  D.C, 
20530.  All  comments  will  be  filed  with 
the  Court  and  published  in  the  Federal 
Rp5jister 

Joseph  H.  VVidmar, 
Dirpctor  of  Operations.  .Antitrust  Division. 

In  the  United  Slates  District  Court  for  the 
District  of  the  District  of  Columbia;  United 
Slates  of  .\merica.  Plaintiff,  v.  Cooper 
Industiies,  Inc.  Defendant. 

Civil  Action  No.  85-0765 

Antitrust. 

Filed:  March  6.  1985. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parlies,  by  their  respective 
attorneys,  that: 

1.  The  parties  consent  that  the  Court 
may  file  and  enter  a  Final  Judgment  in 
the  form  attached  to  this  Stipulation,  on 
the  Court's  own  motion  or  on  the  motion 
of  any  party  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  use.  16(b)-(h).  and  without  further 
notice  to  an>  party  or  other  proceedings, 
if  plaintiff  has  not  withdrawn  its 
consent,  which  it  may  do  at  any  time 
before  the  entry  of  the  judgment  by 
serving  notice  of  its  withdrawal  on 
defendant  and  filing  that  notice  with  the 
Court. 

2.  Venue  is  proper  in  this  District  for 
purposes  of  this  action. 

3.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
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Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
th:s  Stipulation  shall  be  be  without 
prriudice  to  any  party  in  this  or  any 
othtT  proceeding,  except  that  the 
preceding  paragraph  two  regarding 
venue  of  this  action  shall  remain  in  full 
force. 

For  the  plaintiff:  J.  Paul  McCralh.  Assistant 
Attorney  Censral.  Antitrust  Division; 
Joseph  H.  VVidmar.  Alan  L  .Marx. 
Attorneys  United  States  Department  of 
/u^tire:  Kenneth  L.  Jost.  Attorney  for  the 
United  States;  United  States  Department  of 
fji^iice.  Antitrust  Division.  Washington, 
D.C.  20503.  (20:)  724-6468. 

For  the  defendant:  EU3gar  A.  Bircher.  Vice 
President  and  General  Counsel  Cooper 
Industries.  Inc.,  First  City  Tower.  Suite 
4000.  Houstun.  Texas  77210:  Robert  E. 
Liedquist,  Squire.  Senders  ^  Den.psey  1201 
Pennsylvania  Avenue,  NW..  Washington, 
DC.  20004.  .■\ttorneys  for  Cooper 
l'd:isfries.  Inc. 

Final  judgnicnl 

Plaintiff,  United  States  of  America. 
having  filed  its  Complaint  herein  on 
March  6.  1905,  and  defendant,  by  its 
attorney,  having  consented  to  the  entry 
of  this  Final  judgment  without  trial  or 
adjudication  of  any  issue  of  fact  of  law 
herein  and  without  this  Final  |udgmenl 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  such  issue; 

Now.  therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein  and  upon  consent  of  the  parties 
hereto,  it  is  hereby. 

Ordered,  adjudged,  and  decreed  as 
follows: 

1 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  hereto.  The 
Complaint  stales  a  claim  upon  which 
relief  may  be  granted  under  Section  7  of 
the  Clayton  Act.  15  U.S.C.  18. 

II 

As  used  in  this  Final  Judgment: 
A.  "Aviation  lighting  equipment" 
means  airport  identification  and  airport 
ground  navigation  lighting  and  control 
apparatus  that  provide  visual  guidance 
for  the  safe  navigdtion  of  piloted  air 
transportation,  including  but  not  limited 
to  airport:  in-pavement  lights  for  runway 
and  taxiway  renter  line,  touchdown 
zone  and  approach  lighting,  elevated 
edge  lights  for  runways  and  taxiways, 
taxiway  guidance  signs,  approach 
lighting  systems,  identification  beacons, 
signaling  devices,  wind  cones, 
obstruction  lights,  isolating 
transformers,  constant  current 
regulators,  circuit  selectors,  and  power 


adapters.  Specifically  excluded  from  the 
definition  of  "aviation  lighting 
equipment"  are  underground  electrical 
cable  and,  also,  component  parts  of  a 
fixture. 

D.  "Person"  means  any  individual, 
partnership,  firm,  corporation, 
association,  or  other  business  or  legal 
entity,  i 

III  I 

This  Final  Judgment  applies  to  the 
defendant  and  to  its  officers,  directors, 
managers,  agents,  employees, 
subsidiaries,  successors,  and  assigns, 
and  to  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

IV 

The  defendant  shall  require,  as  a 
condition  of  the  salq  or  other  disposition 
of  all,  or  substantially  all.  of  the  assets 
used  by  it  in  its  aviation  lighting 
equipment  business,  that  the  acquiring 
parly  agree  to  be  bound  by  the 
provisions  of  this  Firal  Judgment,  and 
that  such  agreement  be  filed  with 
plaintiff  and  the  Court. 


jy  enjoined  and 

od  of  ten  years  from 


Defendant  is  here 
restrained,  for  a  per 
the  entry  of  this  Final  Judgment,  from 
purchasing,  consolidating  with, 
acquiring  control  of,  or  leasing  any 
aviation  control  of.  or  leasing  any 
aviation  lighting  equipment  plant 
(except  for  renewal  of  an  existing  lease) 
from  any  person  who  has  been  engaged 
in  the  business  of  manufacturing 
aviation  lighting  equipment  within  two 
years  preceding  the  date  of  the  proposed 
transaction  without  the  prior  written 
consent  of  the  Department  of  Justice  or 
the  Court.  At  least  forty-five  days  in 
advance  of  the  closing  date  of  any  such 
transaction,  the  defendant  shall  supply 
plaintiff  with  complete  delails 
concerning  the  terms  and  conditions  of 
the  proposed  transaction.  Within  thirty 
days  after  its  receipt  of  the  above 
information  plaintiff  shall  advise  the 
defendant  of  any  ot^jjection  it  may  have 
to  the  consummation  of  the  proposed 
transaction.  1/  such  an- objection  is  made 
by  plaintiff,  then  the  proposed 
transaction  shall  not  be  consummated 
unless  approved  by  the  Court  on  the 
basis  of  a  showing  by  defendant,  by  a 
preponderance  of  the  evidence,  that  the 
proposed  transaction  will  not 
substantially  lessen  competition  in  any 
line  of  commerce  in  any  section  of  the 
country.  Provided,  however,  that  this 
Section  V  shall  not  apply  to  any  plant 
located  outside  the  United  States  if  none 


of  Its  production  was  sold  in  the  United 
States  within  the  two  year  period 
preceding  the  proposed  acquisition. 

VI 

For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  request  of  the  Attorney  General 
or  of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  the  defendant 
made  to  its  principal  office,  be 
permitted: 

(1)  Access  during  office  hours  of 
defendant  to  inspect  and  copy  all  books. 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  defendant,  who  may  have 
counsel  present,  relating  to  any  matters 
contained  in  this  Final  judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  defendant  and  without 
restraint  or  interference  from  it.  to 
interview  officers,  employees,  and 
agents  of  defendant,  who  may  have 
counsel  present,  regarding  any  such 
matter. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  defendant's 
principal  office,  defendant  shall  submit 
such  written  reports,  under  oath  if 
requested,  with  respect  to  any  of  the 
matters  contained  in  this  Final  Judgment 
as  may  be  requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  VI  shall  be  divulged  by  any 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  Slates  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendant 
to  plaintiff,  defendant  represents  and 
identifies  in  writing  the  material  in  any 
such  information  or  documents  for 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
the  defendant  marks  each  pertinent 
page  of  such  material,  "Subject  to  Claim 
of  Protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
plaintiff  shall  give  ten  days  notice  to  the 
defendant  before  divulging  the  material 
in  any  legal  proceedings  (other  than  a 


Federal  Register  /  Vol  50.  No.  53   /  Tuesday.  March  19,  1985  /  Notic 


f'S 


11021 


grand  jury  proceeding)  to  which  the 
defendant  is  not  a  party.- 

VII 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
piirfies  to  apply  to  this  Court  at  any  time 
for  such  further  orders  or  directions  as 
may  be  necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
its  provisions,  for  the  enforcement  of 
compliance  with  it  or  for  the  punishment 
of  any  violation  of  it. 

VIII 

This  Final  Judgment  shall  be  in  effect 
for  a  period  of  ten  years  following  its 
date  of  entry. 

IX 

Entry  of  this  Final  judgment  is  in  the 
public  interest. 

United  States  District  Judge. 

Competitive  Impact  Statement 

Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b),  the  United  States  files 
this  Competitive  Impact  Statement, 
relating  to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  case. 

/.  Nature  and  Purpose  of  the  Proceeding 

On  March  6,  1985,  the  United  States 
filed  a  civil  antitrust  suit  alleging  that 
Cooper  Industries,  Inc.  ("Cooper") 
violated  section  7  of  the  Clayton  Act,  15 
U.S.C.  18,  when  it  acquired  the  aviation 
lighting  equipment  business  of 
Westinghouse  Electric  Corporation 
("Westinghouse")  in  October  1982. 
Cooper  is  a  diversified  international 
manfucluring  concern  headquartered  in 
Houston,  Texas.  Its  primary  business 
activities  include  the  manfacture  of 
compression  and  drilling  equipment, 
hardware  and  tools,  and  electrical  and 
electronic  products,  including  aviation 
lighting  equipment.  Its  1982  sales 
exceeded  S2.3  billion.  Westinghouse  is  a 
Pennsylvania  corporation  engaged 
primarily  in  the  manufacture,  sale,  and 
service  of  equipment  for  the  generation, 
transmission,  distribution,  utilization 
and  control  of  electricity.  Westinghouse 
exited  the  aviation  lighting  equipment 
business  by  selling  its  aviation  lighting 
assets  to  Cooper. 

The  complaint  alleges  that  Cooper's 
acquisition  of  the  Westinghouse 
aviation  lighting  equipment  business 
eliminated  actual  and  potential 
competition  in  the  manufacture  and  sale 
of  aviation  lighting  equipment  between 
those  firms,  increased  concentration  in 
the  aviation  lighting  equipment  industry, 
and  threatened  that  industry  with  a 


substantial  lessening  of  competition. 
The  complaint  asks  the  Court  to  find 
that  the  acquisition  violated  section  7  of 
the  Clayton  Act  and  to  enjoin  Cooper 
from  acquiring  any  other  plant  in  the 
avaition  lighting  equipment  industry  for 
ten  years  without  consent  of  the  plaintiff 
or  the  Court. 

On  the  same  day  the  complaint  was 
filed,  the  parties  filed  a  proposed  Final 
Judgment,  Stipulation,  and  this 
Competitive  Impact  Statement.  Under 
the  Stipulation,  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  Antitrust 
Procedures  and  Penalties  Act.  Entry  of 
the  proposed  Final  Judgment  will 
terminate  the  action.  The  Court  will 
retain  jurisdiction  to  interpret,  modify, 
or  enforce  compliance  with  the 
provisions  of  the  proposed  Final 
Judgment. 

//.  The  Nature  of  the  Alleged  Violation 

Aviation  lighting  equipment  consists 
primarily  of  the  lighting  systems  at 
airports  that  guide  airplanes  on 
approach  and  landing,  as  well  as  lights 
that  are  used  on  taxiways.  The  P'ederal 
Aviation  Administration  ("FAA  ") 
provides  funding  for  most  aviation 
lighting  equipment.  To  be  eligible  for  use 
in  FAA  funded  projects,  aviation  lighting 
equipment  must  receive  FAA  approval. 
The  necessity  of  obtaining  FAA 
approval  lengthens  the  time  required  for 
a  firm  to  enter  production  and  marketing 
of  aviation  lighting  equipment.  FAA 
requirements  are  also  a  significant 
factor  in  eliminating  from  the  United 
States  market  most  aviation  lighting 
equipment  produced  abroad. 

Aviation  lighting  equipment  is 
generally  sold  to  airports  as  part  of  a 
complete  lighting  system.  To  compete 
fully  for  sales  of  these  systems,  a 
manufacturer  must  offer  a  relatively 
broad  range  of  products.  Prior  to  the 
acquisition  described  in  the  complaint. 
Cooper,  Westinghouse,  and  one  other 
firm  provided  the  primary  competition  in 
lighting  systems.  Other  firms  in  the 
industry  concentrated  on  market 
"niches." 

The  manufacture  and  sale  of  aviation 
lighting  equipment  in  the  United  States 
is  a  highly  concentrated  industry.  Prior 
to  the  acquisition  that  is  the  subject  of 
this  suit,  the  four  largest  domestic  firms 
accounted  for  at  least  72%  ofsales.  the 
eight  largest  accounted  for 
approximately  87%  ofsales.  and  the  HHl 
(the  Herfindahl-Hirschman  Index,  a 
measure  of  market  concentration 
calculated  by  squiring  the  market  share 
of  each  firm  competing  in  the  market  the 
then  summing  the  resulting  numbers) 
was  approximately  3107. 


Cooper  is  by  far  the  dominant  firm  in 
the  United  States  market.  Prior  to  the 
acquisition,  its  Crouse-Hinds  subsidiary 
had  a  market  share  conservatively 
estimated  as  54%  of  sales  of  all  domestic 
firms.  Prior  to  the  acquisition, 
Westinghouse  had  a  market  share  of 
approximately  7%.  On  October  1, 1982. 
Cooper  purchased  the  assets  that 
Westinghouse  had  used  in  its  aviation 
lighting  equipment  business.  This 
transaction  substantially  increased 
industry  concentration,  raising  the  flHI 
756  points  to  3863. 

The  probable  effect  of  an  acquisition 
causing  an  increase  of  this  magnitude  in 
the  level  of  concentration  in  the 
manufacture  and  sale  of  aviation 
lighting  equipment  in  the  United  States 
is  a  substantia!  lessening  of  competition 
in  violation  of  section  7  of  the  Clayton 
Act. 

///.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Fin^udgment  provides 
all  the  substantive  relief  the  complaint 
requests.  It  provides  that  for  a  period  of 
ten  years  Cooper  shall  not  acquire, 
directly  or  indirectly,  any  plant  which 
produced  aviation  lighting  equipment 
which  was  sold  in  the  United  States 
within  two  years  prior  to  the  proposed 
acquisition,  without  first  obtaining  the 
permission  of  the  plaintiff  or  the  Court. 
Cooper  must  notify  plaintiff  of  any  such 
proposed  acquisition  at  least  45  days 
before  its  closing  date.  Plaintiff  must 
then  notify  Cooper  of  any  objection  it 
has  to  the  proposed  transaction  within 
30  days.  If  Cooper  wishes  to  proceed 
with  the  transaction  in  the  face  of 
plaintifTs  objection,  it  can  only  do  so  if 
it  shows  the  Court  that  the  transaction 
will  not  substantially  lessen  competition 
in  any  line  of  commerce  in  any  section 
of  the  country. 

IV.  Competitive  Effect  of  the  Proposed 
Final  Judgment 

The  United  States"  aviation  lighting 
equipment  market  is  relatively  small.  In 
1982,  the  domestic  industry  had 
approximately  $48  million  in  sales.  Some 
firms  which  are  important  members  of 
this  industry  have  assets  and  sales  that, 
compared  to  other  industries,  are  not 
large.  Acquisitions  having  a  significant 
adverse  effect  on  concentration  in  this 
market,  including  the  subject  of  this 
action,  car;  therefore  involve  dollar 
amounts  that  do  not  require  reporting 
under  the  premerger  reporting  program 
created  by  section  7A  of  the  Clayton 
Act.  15  U.S.C.  18(a).  Thus, 
anticompetitive  acquisitions  may  occur 
without  prior  notice  to  the  government. 


11022 


Federal  Register  /  Vol.  50,  No.  53  /  Tuesday.  March  19.  1985  /  Notices 


Cooper  has  grown  in  avi.ition  lij^hlinj^ 
in  part  through  acquisitions.  In  1978  it 
acquired  a  competitor,  and  in  1982  it 
acquired  the  Westinghouse  business. 
Without  the  prohibition  imposed  by  the 
proposed  Final  )udgment.  we  believe  it 
likely  that  Cooper  would  propose  or 
enter  additional  acquisitions  which 
could  eliminate  additional  competitors 
in  this  marketplace.  This  could  occur 
with  no  advance  notice  to  the 
government.  The  proposed  Kin.il 
Judgment  eliminates  this  possibility. 

r.  Ri-nifdit^s  Availdlih' !()  Private 
I'urtics 

Kntry  of  the  proposed  Fui.il  |udK''!''i' 
will  have  no  effect  on  the  rights  of 
persons  who  may  have  been  injured  by 
the  all(;ged  violation.  J'rivate  plaintiffs 
may  sue  for  any  remedy  they  difcm 
appropriate.  However,  pursuant  to 
section  5(a)  of  theCla>lon  A(  t.  1.5  U.S.C. 
lb(a),  this  judgment  may  not  be  used  as 
prima  facie  evident  e  in  private 
litigation. 

I V.  Procedure's  A  vailubic  For 
Modification  of  the  Proposed  Fitiul 
li:d\:mri!t 

Fur  a  period  of  Wl  da\  s  following  the 
filing  of  the  proposed  Fiiuil  [udgment 
and  its  publication  in  newspapers  and 
the  Federal  Register,  interested  persons 
may  submit  written  comments 
concerning  the  proposed  jutlgmenl  to 
Alan  I..  .Marx.  Chief,  CencTal  Litigation 
Section.  Antitrust  Uivision.  Unitt'd 
Sl.ites  Department  of  Justice. 
Wa.shington.  DC.  20530.  These 
comments  and  the  govfTnment's 
response  will  be  filed  VNith  the  Court  and 
pubhshed  in  the  Federal  Register.  The 
government  will  carefully  consider  all 
comments  to  determine  if  there  is  any 
reason  for  withdrawing  its  consent  to 
the  proposed  judgment,  which  it  may  do 
at  any  time  before  the  decree  is  entered 
by  the  Court.  The  Court  will  retain 
jurisdiction  over  the  judgment  following 
its  entry  so  as  to  permit  any  of  the 
parties  to  apply  for  orders  nifidifying  or 
enforcing  the  decree. 

17/.  Alternatives  !o  the  Proposed  Fino/ 
/iid^inwnt 

The  primary  alternative  relief 
considered  was  divestiture  of  the  assi.-ts 

acquirf'd  when  Cooper  accjiiired 
Westinghouse's  iiviatiun  lighting 
business.  However,  the  plant  in  which 
VVestinghoLise  manufactured  the 
equipment  was  leased,  and  Coopt;r  did 
not  renew  the  lease.  Cooper  sohJ  part  of 
the  manufacturing  equipment  it  acquired 
from  Westinghouse.  and  moved  p.irt  of 
It  to  existing  Cooper  facilities.  We 
concluded  that  an  asset  divestiture  was 
therefore  not  ffjasible.  and  th.it  if  further 


anticompetitive  acquisitions  by  Cooper 
were  prevented,  normal  market  forces 
would  eventually  restore  full 
competition  in  the  market. 

V7//.  Determinative  Documents  and 
Materials 

There  are  no  materials  or  documents 
that  the  United  States  considered 
determinative  in  formulating  the 
^iroposed  Final  Judgment.  Accordingly, 
none  are  being  filed  with  this 
Competitive  Impact  Statement. 

,  Respectfully  submitted. 
Kennctti  I,.  Jost.  Attorney  for  the  United 
Status.  United  States  Department  of 
Justice.  Antitrust  Division.  Washington. 

n.c.  20,';:io,  yiaz]  724-«4(i8. 

jKR  Hdc.  85-ei5Cl  Filed  3-lft-B5;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 


Background 

flu;  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  considers  comments  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Forms  Under  Review 

On  each  Tuesday  c»nd/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
and  Budget  (OMB)  since  the  last  list  was 
published.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  rmision  they  are 
inter(;sted  in. 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  peparlment  issuing 
this  form. 

The  title  of  the  form. 

The  OMB  and  Agency  form  numbers, 
if  applicable. 

I  low  often  the  form  must  be  filled  out. 

Who  will  be  required  to  or  asked  lo 
report. 

Whether  small  business(;s  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
rrs[ionses. 

An  estinuite  of  the  total  number  of 
hours  nec'dcd  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 


An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Dep.irtmental  Clearance 
Officer.  Paul  E.  Larson.  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson,  Office  of 
Information  Management.  U.S. 
Department  of  Labor.  2(X)  Constitution 
Avenue.  .\.W..  Room  S-5.526. 
Washington.  DC.  20210.  CommcntH 
should  also  be  sen!  to  the  OMf? 
reviewer.  Arnold  Strassi-r.  Telephone 
202-39.'>-6880.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  3208. 
NEOB.  Washington.  DC.  20,503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
sid)mitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Bureau  of  Labor  Statistics 

CE  Diary  and  Interview  Survey 

Questionnaires  and  Cover  Letters 
122(M)050:  CE-801.  CE-802.  CE-803(I.). 

CE-300.  CE-301.  CE-302.  CE-303(Ll- 

1.5).  CE-302 
Other — Diary:  Daily  Interview: 

Quarterly 
Individuals  or  households 
Diary:  12.140  responses;  30.754  hours;  3 

forms 
Interview;  26.980  responses;  66.101 

hours;  5  forms 

The  Consumer  Expenditure  Surveys 
gather  detailed  inform.ition  on 
expenditures,  income  and  other  related 
subjects  to  periodically  update  the 
Consumer  Price  Index.  The  published 
data  provide  a  continuing  measurement 
of  changes  in  consumer  expenditure 
patterns  for  economic  analj  sis. 

Extension 

Mine  Safety  and  Health  Administration 
Record  of  Examinations  for  Hazardous 

Conditions  (30  CFR  77.1713)  1219-0083 
Each  shift 
Businesses  and  other  for  profit;  sm.ill 

businesses  or  organizations 
5.225  respondents;  2.821.500  hours 

Requires  operators  of  surface  coal 
mines  and  surface  facilities  to  conduct 
examinations  for  hazardous  conditions 
of  work  areas  during  each  shift.  Records 
are  required  to  be  kept  of  the  nature  and 
location  of  any  hazardous  conditions 
found  and  the  actions  taken  to  abate  the 
hazardous  conditions. 
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Extension 

Mine  Safety  and  Health  Administration 
Records  of  Fire  Drills  and  Programs  to 
Instruct  and  Train  Miners  in  the 
Location  and  Use  of  Firefighting 
Equipment  (30  CFR  75.1101-23) 
1219-0054 

On  occasion/quarterly 
Businesses  and  other  for  profit;  small 

businesses  or  organizations 
2.075  respondents:  34.124  hours 

Requires  underground  coal  mine 
operators  to  have  a  plan  approved  by 
MSHA  for  the  instruction  of  miners  in 
firefighting  and  evacuation  procedures 
fo  be  followed  in  event  of  an  emergency- 
The  standard  also  requires  fire  drills  to 
be  conducted  quarterly  to  implement  the 
plan  and  that  a  record  be  kept  of  the  fire 
drills. 

Signed  at  Washington,  D.C.  this  14th  day  of 
March  1985.  "^ 

Paul  E  Larson, 

Departmental  Clearance  Offk-er. 
|FR  Doc.  85-6563  Filed  3-18-85;  845  am) 
BtUJN«  COM  4610-M-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Nottce8S-ta) 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  agency  report  forms 
under  OMB  review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  lo  OMB  for  review  and 
approval,  and  lo  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency 
Clearinghouse  Officer.  Comments  on  the 
items  listed  should  be  submitted  to  the 
Agency  Clearinghouse  Officer  and  the 
OMB  Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  March  29. 1985.  If  you 
anticipate  commenting  on  a  form  but 
find  that  the  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearing 
Officer  of  your  intent  as  early  as 
possible. 


address:  Carl  F.  Steinmetz.  .N.^SA 
,'\gcnry  Clearance  Officer.  Code  NIM. 
NASA  Headquarters.  Washington.  DC 
20546:  Kenneth  Allen.  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Room  3235.  New  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  F.  Sleinmetz,  NASA  Agency 
Clearance  Officer  (202)  453-2941. 

Reports 

Title:  Request  for  Guest  Speaker. 

OMB  Number:  2700-0015. 

Type  of  Request:  Extension. 

Frequency  of  Report:  As  required. 

Type  of  Respondent:  State  or  local 
governments,  business  or  other  for- 
profit. 

Annual  Responses:  100. 

Annual  Reporting  Hours:  10. 

Abstracl-Needs/Uses:  the  NASA 
Form  1201  is  used  only  when  it  is 
necessary  to  obtain  additional 
information  needed  to  adequately  judge 
the  merits  of  a  request  already  received 
for  a  NASA  speaker.  It  is  fo  be  used 
primarily  by  employees  of  NASA  Public 
Affairs  Offices  who  have  the 
responsibility  of  processing  requests  for 
speakers, 
L.W  Vogel. 

Director.  Loi;istJcs  Management  and 
Information  Programs  Division. 
|FR  Doc  85-6446  Filed  3-18-85:  8:45  am| 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITtES 

Humantties  Panel;  Meetings 

AGENCY:  National  Endowment  for  the 
Humanities,  NFAH. 
action:  Notice  of  meetings. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office.  1100  Pennsylvania 
Avenue,  NW.,  20506: 

Date:  April  1.  1985 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  415 

Program:  This  meeting  will  review 
applications  submitted  for  the 
Humanities  Projects  for  Adults,  Division 
of  General  Programs,  for  projects 
beginning  after  October  1. 1985. 

Date:  Apnl  4,  1985 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  315. 

Program:  This  meeting  will  review  the 
computer  methodology  of  applications 
submitted  to  the  Reference  Works 
Program  (Research  Tools,  and  Editions). 


Division  of  Research  Programs,  for 
projects  beginning  after  J;ily  1,  1985. 

Date:  April  11-12.1985 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities" 
Projects  for  Adults,  Division  of  General 
Programs,  for  projects  beginning  after 
October  1,  1985. 

Date:  April  12,  1985 

Time:  830  a.m.  lo  5:00  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applications  submitted  lo  the 
Intercultural  Research/ACLS  Regrants 
Program.  Division  of  Research  Programs, 
for  projects  beginning  after  Iul>  1.  1985. 

The  proposed  meetings  are  for  the 
purpose  of  Panel  review,  discussion. 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  .National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meetings  wiil  consider 
information  that  is  likely  to  disclose:  (1) 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential;  (2) 
information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy:  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  implementation  of 
proposed  agency  action;  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  .Meetings,  dated 
January  15,  1978,  I  have  determined  that 
these  meetings  will  be  closed  to  (he 
public  pursuant  to  subsections  (c)(4),  (6) 
and  (9)(B)  of  section  552b  of  Title  5, 
United  States  Code. 

Further  information  about  these 
meetings  can  be  obtained  from  Mr. 
Stephen  J.  McCleary ,  ,Ad\  isory 
Committee  Management  Officer, 
.National  Endowment  for  the 
Humanities,  Washington,  DC  20506,  or 
call  (202)  786-0322 
Stephen  |.  McCleary 
Advisory  Commiiiee 
;KR  Dnc  85-6505  Filed  3-18-85  8  45  am) 
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NATIONAL  SCIENCE  FOUNDATION 
Fomrts  Submitted  for  OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  O.MB  Guidelines,  the 
.National  Science  Foundation  is  posting 


this  notice  of  informiition  collection  fhiit 
will  affoct  the  public. 

Af;ency  Clearance  Offict.'r:  Herman  G. 

Flomins,  (202)  375-9421 
OMB  Dfsk  Officer:  Ciirlos  Tellez.  (202) 

395-7340 
Til/t:  pAfiludlion  oT  Prrsidential  Awards 

Program 
Affected  Public:  Individuals 
Number  of  Respondents:  105 

respondents;  total  of  26  burden  hours. 
Abstract:  Survey  form  by  which 

Presidential  Awards  winners  may 

evaluate  the  awards  program 

administered  by  the  National  Science 

Foundation. 

Diilod:  March  14  1985. 
Herman  C.  Fieminj;. 
,\SF  fit  pi-r!s  Cit  i.,'\):ice  Officer. 
|FR  Doc.  85-6507  Filed  3-18-85;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  full  Committee,  the 
following  prelim.inary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  smce  the  last  list  of  proposed 
meetmgs  published  February  20.  1985  (30 
F'R  7150).  Those  meetings  which  are 
definitely  scheduled  have  had.  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  [or  more)  prior  to  the  meeting.  It  is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk  (')  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  a.m.  and 
Subcommittee  meetings  usually  begin  at 
8:.30  a.m.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during  full 
Committee  meetmgs  and  when 
Subcommittee  meetings  will  start  will  be 
puf)lished  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the  April 
1985  ACRS  full  Committee  meeting  can 
be  obtained  by  a  prepaid  tf;lephone  call 
to  the  Office  of  the  Executive  Director  of 
the  Committee  [telephone  202/634-3205, 
ATTN:  Barbara  Jo  White)  between  8:15 
a.m.  and  5;00  p.m..  Eastern  Time. 


ACRS  Subcommittee  Meetings 

AirSvstenis.  March  21.  1985 — 
roSTTONED  [until  May). 

Combined  Extreme  External 
Phenomena  and  Diablo  Canyon.  March 
21  and  22, 1985,  Culver  City.  CA.  The 
Subcommittee  will  discuss  the  status  of 
the  NRC  Staffs  seismic  design  margins 
programs  and  PG&E's  program  plan  for 
a  seismic  reevaluation  of  Diablo 
Canyon. 

Class  9  AccidentB.  March  27. 1985, 
Washington.  DC.  The  Subcommitte>.  will 
continue  the  review  of  the  suite  of  NRC 
servere  accident  codes.  The  codes  to  be 
reviewed  will  be  CQnfainment  codes  and 
MELCOR. 

Combined  CESS)f\R  II.  Reliability  a 
Probabilistic  Assessment  and 
Safeguards  and  Security.  March  27,  28. 
and  29, 1985,  Albuquerque.  NM.  The 
Subcommittees  will  continue  their 
review  of  GESSAR  II  for  a  Final  Design 
Approval  applicable  to  future  plants. 
The  principal  topics  to  be  discussed  are 
plant  safeguards  and  the  GESSAR  II 
probabilistic  risk  assessment. 

Emergency  Core  Cooling  Systems, 
April  3, 1985,  Washington,  DC.  The 
Subcommittee  will  discuss  the  following: 
(1)  The  IV  BART/ BASH  ECCS  codes,  (2) 
review  the  resolution  of  TMl  Item 
II.K.3.30.  revision  of  small  break  LOCA 
ECCS  Evaluation  Models;  and  (3)  review 
the  resolution  of  the  RCP  trip  issues 
given  a  small  break  LOCA. 

Human  Factors.  April  4. 1985, 
Washington.  DC.  The  Subcomittee  will 
discuss  NI;REC/CR-3737,  a  method  of 
ascertaining  management/organization's 
contribution  to  safety  of  operating 
reactors  and  NUREG/CR-3215. 
Organizational  Analysis  and  Safety  for 
Nuclear  Power  Plants.  Also  to  be 
discussed  is  the  topic  of  operator 
requalification  and  the  check  operator 
concept. 

Long  Range  Plan  for  the  NRC.  April  5. 
1985.  Washington.  DC.  The 
Subcommittee  will  continue  discussions 
on  developing  a  long  range  plan  for  the 
NRC.  Topics  under  discussion  are 
technical  and  administrative  issues 
related  to  the  regulation  of  nuclear 
power  plant  safety  and  safety  regulation 
over  the  next  5  to  10  years. 

Safety  Research  Program.  April  10. 
1985,  Washington,  DC.  The 
Subcommittee  will  discuss  a  draft  report 
in  the  "NRC  Safety  Research  Program" 
prepared  by  RES  dealing  with  the 
justifications  for  a  base  NRC  Safety 
Research  Program  in  the  future. 

Stale  of  Nuclear  Power  Safety.  April 
10. 1985,  Washington.  DC.  The 
Subcommittee  will  discuss 
Subcommittee  Charier  and  proposed 
schedules. 


Safety  Philosophy.  Tc\'  hno/ogv,  and 
Criteria.  April  10. 1985,  Washington,  DC. 
The  Subcommittee  will  review  the  status 
of  the  NRC  Staffs  evaluation  of  the  trial 
use  of  the  Commission's  proposed 
Safety  Goal  Policy. 

Reliabilitv  Assurance  (valves).  April 
23. 1985.  Washington.  DC.  The 
Subcommittee  will  continue  discussion 
from  the  March  19  meeting  regarding 
methods  to  enhance  the  reliability  ofair- 
and  motor-operated  valves. 

Qualification  Program  for  Safety- 
Related  Equipment.  Date  to  be 
determined  (April,  tentative), 
Washington.  DC.  The  Subcommittee  will 
discuss  the  NRC  Staffs  resolution  of 
USI  A-46.  "Seismic  Qualificaticm  of 
Equipment  in  Operating  Plants."  Also  to 
discuss  valve  operabilily  with  the  NRC 
Staff  and  industry. 

Emergency  Core  Cooling  Systems. 
Date  to  be  determined  (mid/late  April), 
Washington,  DC.  The  Subcommittue 
will:  (1)  Continue  the  review  of  the 
proposed  revision  to  Appendix  K  of  10 
CFR  50;  and  (2)  continue  review  of  the 
USI  A-43  issue  relating  to  the  effects  of 
insulation  debris  on  containment  pumps 
post-LOCA. 

Combined  Metal  Components  and 
Seismic  Design  of  Piping,  Date  to  be 
determined  (April/May!  tentative). 
Washington.  DC.  The  Subcommittee  will 
review  the  NRC  Piping  Review 
Committee's  overall  recommendations 
on  piping  system  concerns. 

Seismic  Design  of  Piping.  Date  to  be 
determined  (April/May.  tentative), 
Washington,  DC.  The  Subcommittee  will 
review  draft  reports  issued  by  the  .\'RC 
Piping  Review  Committee  on  dynamic 
loads  and  load  combinations  and 
seismic  design  requirements  of  piping. 

Combined  Waste  .Management  and 
Site  Evaluation.  May  2  and  3,  1985, 
Washington,  DC.  The  Subcommittees 
will  review  the  following:  (1)  EPA 
Standards  for  HLW  Repository:  (2) 
consideration  of  earthquakes  in 
emergency  preparedness;  and  (3) 
proposed  rule  on  emergency 
preparedness  for  fuel  cycle  and  other 
radioactive  material  licensees. 

Reactor  Operations.  May  6. 1985, 
Washington.  DC.  The  Subcommittee  will 
discuss  recent  operating  occurrences. 

Safeguards  and  Security.  May  7, 1985, 
Washington,  DC.  The  Subcommittee  will 
review  the  potential  consequences  of 
sabotage  at  nonpower  reactors,  be 
briefed  by  NMSS  on  sabotage  protection 
at  power  reactors,  and  hear  how  the 
NRC  Staff  reviews  and  evaluates 
licensees'  security  plans. 

Safety  Research  Program.  Mav  8, 
1985.  Washington,  DC.  The 
Subcommittee  will  discuss  the  proposed 
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NRC  Safety  Research  Program  and 
budget  for  FY  1987  and  gather 
information  for  use  by  the  ACRS  in  its 
preparation  of  the  annual  report  to  the 
Commission  on  the  NRC  Safety 
Research  Program. 

Decay  Heat  Remnyal  Systems.  Date 
to  be  determined  (May),  Washington, 
DC.  The  Subcommittee  will  contmue  the 
review  of  NRR  resolution  position  on 
USI  A-45,  "Shutdown  Decay  Heat 
Removal  Requirements." 

Regulatory  Activities.  June  4, 1985 
(tentative).  Washington.  DC.  The 
Subcommittee  will  review  the  following: 
(1)  Proposed  General  Revisions  to 
Appendix  J  to  10  CFR  50.  "Leak  Tests  for 
Primary  and  Secondary  Containments  of 
Light-Water  Cooled  .Nuclear  Power 
Plants."  (2)  Draft  Regulatory  Guide  on 
"Containment  Leakage  Testing,"  and  (3) 
Regulatory  Guide  1.23,  Rev.  1. 
"Meteorological  Measurement  Programs 
for  Nucle.ir  Power  Plants." 

Safety  Research  Program,  June  5. 
1985,  Washington,  DC.  The 
Subcommittee  will  discuss  the  updated 
information  (possibly  the  Budget  Review 
Group  mark)  on  the  proposed  NRC 
Safety  Research  Program  and  budget  for 
FY  1987.  Also,  It  will  discuss  a  draft 
ACRS  report  to  the  Commission  on  the 
NRC  Safety  Research  Program  and 
budget  for  FY  1987. 

Emergency  Core  Cooling  Systems, 
June  12-13,  1985.  Alliance,  OH.  The 
Subcommittee  will  continue  the  review 
of  the  joint  NRC/B&WOG/EPRl/B&W 
joint  1ST  Program.  A  visit  to  the  MIST 
facility  is  also  planned. 

River  Bend  1  and  2.  Date  and  location 
to  be  determined  (early  June).  The 
Subcommittee  will  continue  the  review 
of  Gulf  States  Utilities'  application  for 
an  operating  license  for  the  River  Bend 
Nuclear  Power  Plant  Units  1  and  2. 

PaJo  Verde.  Date  to  be  determined. 
Maricopa  County,  AZ.  The 
Subcommittee  will  review  the  final 
reports  for  various  construction 
deficiencies  and  the  results  of  the 
preoperational  testing  as  requested  in 
ACRS  letter  dated  December  15,  1981. 

Combined  ReliabiUty  and 
Probabilistic  Assessment  and  Millstone 
3,  Date  and  location  to  be  determined. 
The  Subcommittee  will  review  the 
probabilistic  risk  assessment  for 
Millstone  3. 

Fluid  Dynamics,  Date  to  be 
determined,  Washington,  DC.  The 
Subcommittee  will  review  the  status  of 
the  implementation  effort  on  the 
hydrodynamic  loads  issue  for  GE  BWR 
Mark  I-III  containments. 

ACRS  Ful!  Committee  Meeting 

April  11-13. 1985;  Items  are 
tentativelv  scheduled. 


*A.  Meeting  with  NRC 
Commissioners — discuss  ACRS 
comments/activities  regarding  safety- 
related  matters  including  backfitting  of 
nuclear  facilities,  consideration  of  a 
separate  board  to  evaluate  accidents  at 
nuclear  facilities,  and  the  ACRS  role  in 
the  civilian  radwaste  program. 

*B.  Source  Term  Considered  in 
Nuclear  Power  Plant  Accidents — 
briefing  by  representatives  of  the 
American  Physical  Society  regarding  the 
recent  APS  report  on  the  source  term. 

*C.  Scram  System  Reliability  in 
Water-Cooled  Power  Reactors — discuss 
the  reliability  of  elec  trical  circuit 
brcnkers  used  in  PWR  scram  systems 
and  NRC  activities  associated  with 
ATWS. 

"D.  Office  of  International  Program — 
briefing  by  Office  Director  regarding 
office  activities. 

'  E.  Vendor  Inspection  Program — 
briefing  by  representatives  of  the  NRC 
Office  of  Inspection  and  Enforcement 
regarding  the  NRC  vendor  inspection 
program. 

*F,  NRC  Research  Programmatic 
Activities  and  Policies — ACRS 
comments  in  response  to  an  inquiry 
from  Congressman  Moms  K.  Udall 
regarding  the  NRC  research  and  other 
programmatic  activities  and  policies. 

*G.  Standardized  Nuclear  Power 
Plant — continue  review  of  GESS.AR  II. 
Representatives  of  the  .NRC  Staff  and 
the  General  Electric  Company  will 
participate  as  appropriate. 

*H.  Quantitative  Safety  Gaols — 
discuss  NRC  staff  evaluation  of  the  two- 
year  trial  period  regarding  use  of 
quantitative  safety  goals. 

*I,  Systematic  Review  of  Nuclear 
Power  Plants — discuss  proposed 
clarification  of  ACRS  report  dated  July 
18, 1984  on  proposed  NRC  Severe 
Accident  Policy  Statement. 

*J.  NRC  Consideration  of  Safety- 
Related  Issues — proposed  ACRS 
comments  on  conduct  of  .NRC 
proceedings. 

*K.  ACRS  Subcommittee  Activities — 
discuss  recent  and  proposed  activities  of 
ACRS  subcommittees  regarding 
designated  areas,  including  provisions 
for  requalification  of  reactor  operators,  a 
long  range  program  plan  for  NRC 
activities,  emergency  core  cooling 
systems,  emergency  power  supplies  in 
nuclear  plants  seismic  design  margins 
and  ACRS  procedures  and  practices. 

*L.  Management  and  Disposal  of 
Radwaste — discuss  proposed  inquirv' 
regarding  the  role  of  the  ACRS  in  the 
NRC  evaluation  of  DOE  activities 
related  to  the  civilian  nuclear  radwaste 
program. 

"M.  ACRS  Activities — discuss 
proposed  activities  of  ACRS  members. 


ACRS  subcommittees  and  the  full 
committee. 

May  9-11, 1985 — Agenda  to  be 
announced. 

June  6-8.  1985— Agenda  to  be 
announced. 

D.ilfd  Miirch  13,  1985. 

John  C.  Hoyle. 

Advisory  Committee  Management  Officer 
|FR  Doc  8.T-fi5-45  Filed  S-IB-SS:  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Human 
Factors;  Meeting 

The  .'\CRS  Subcommittee  on  Human 
Factors  will  hold  a  meeting  on  April  4. 
1985,  Room  1046,  1717  H  Street.  NW, 
Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Thursday.  .April  4.  1985 8:30  a.m. 

until  the  conclusion  of  business 

The  Subcommittee  will  discuss 
NUREG'CR-3737,  a  method  of 
ascertaining  management /organizations 
contribution  to  safety  of  operating 
reactors  and  .NUREG/CR-3215, 
Organizational  Analysis  and  Safety  for 
Utilities  with  Nuclear  Power  Plants. 
Also  to  be  discussed  is  the  topic  of 
operator  requalification  and  the  check 
operator  concept. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee,  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
mem.bers  of  the  Subcommittee,  its 
consultants,  and  Staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  .NRC  Staff. 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
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opportunity  to  present  or<il  statenu^nts 
iind  the  time  allotted  therefor  ctin  be 
ol)t<iined  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Richard  M.ijor  (telephone  202/634-1414) 
between  8:15  a.m.  and  5:00  p.m..  e.s.t. 
Persons  pLinning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  liefor  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

D.itod;  M.irch  14,  1985. 
Motion  W.  Libarkin, 
Assistant  Executive  Director  for  Pruject 
Review. 
[VR  Doc.  85-6546  Filed  3-18-85:  8:45  Hn\) 
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Detroit  Edison  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

(Docket  No.  50-341] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  partial 
exemption  from  the  requirements  of 
Appendix  )  to  10  CFR  Part  50  to  the 
Detroit  Edison  Company  (the  applicant) 
for  the  Fermi-2  facility  located  on  Lake 
Erie  in  Monroe  County,  almost  8  miles 
east-northeast  of  Monroe,  Michigan. 

Environmental  Assessment 

liientificatiun  of  Proposed  Action:  The 
exemptions  would  (1)  Allow  Type  C 
testing  of  the  main  steam  isolation 
valves  to  be  conducted  at  a  diffi^rential 
pressure  less  than  that  required  by 
Paragraph  I11.C.2  of  Appendix  J,  and  (2) 
eliminate  the  full  pressure  test  required 
by  paragraph  III.D.2(b)(ii)  of  Appendix  J 
normal  air  lock  opening  and  substitute  a 
se<d  leakage  test  to  be  conducted  at  a 
pressure  specified  in  the  Technical 
Specifications.  The  proposed 
exemptions  are  in  accordance  with  the 
applicant's  requests  dated  October  22. 
1984  and  January  19,  1985,  as 
supplemented  by  letter  dated  January 
26,  1985. 

The  ncvd  fur  the  Propostd  Action:  The 
proposed  exemptions  are  required 
because  of  the  design  of  the  main  steam 
isolation  valves  and  to  provide  the 
applicant  with  greater  plant  availability 
over  the  lifetime  of  the  plant. 

Environmental  Impacts  of  the 
Proposed  Action:  The  requested 
exemptions  would  allow  the  Type  C 
testing  of  the  main  steam  isolation 
valves  to  be  conducted  at  a  differential 
pressure  less  than  that  required  by 
Appendix  J  and  would  grant  the 
substitution  of  an  airlock  seal  test  for  an 
airlock  pressure  test  while  the  reactor  is 


in  a  shutdown  or  refaeling  mode.  With 
respect  to  these  exemptions  from 
Appendix  J,  the  increment  of 
environmental  impact  is  related  solely 
to  the  potential  increased  probability 
and  the  magnitude  of  containemnt 
leakage  during  an  accident  whichTould 
lead  to  potentially  higher  offsite  and 
control  room  doses.  However,  the 
potential  increase  due  to  the  exemption 
granted  for  testing  of  the  airlock  is  small 
and  would  result  from  the  potential 
leakage  path  through  the  door 
mechanism  which  will  not  be  measured 
by  this  modified  test.  Other  tests  at  each 
refueling  or  when  maintenance  is 
performed  on  the  door,  will  measure  the 
leakage  through  the  door  mechanism. 
Additionally,  the  reduced  pressure  when 
performing  the  Type  C  testing  of  the 
main  steam  isolation  valves  will  not 
increase  doses. 

Alternative  to  the  Proposed  Action: 
Because  the  staff  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemptions,  any  alternative  to  these 
exemptions  will  have  either  on 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemptions.  This 
would  not  reduce  the  environmental 
impacts  of  plant  operations  and  would 
result  in  reduced  operational  flexibility 
and  unwarranted  delays  in  power 
ascension. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  related  to  the 
operation  of  Enrico  Fermi  Atomic  Power 
Plant,  Unit  No.  2,"  dated  August  1981. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  applicant's 
requests  that  support  the  proposed 
exemption.  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  actions  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  requests  for  the 
exemptions  dated  October  22, 1984, 
January  19, 1985,  and  January  26, 1985, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  D.C.  20555  and  at  the 
Monroe  County  Library  System,  3700 


South  Custer  Road,  Monroe,  Michigan 
48161. 

Dated  at  IBclhusda.  Muryl.ind.  this  1  l!h  ciiiy 
of  March  1985. 

For  the  Nuclear  Regulatory  Commission, 
Thomas  M.  Novak,        , 

Astsistant  Director  for  Licensinf>.  Division  of 
Licensing. 
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(Dockets  Nos.  50-277;  and  50-2781 

The  Philadelphia  Electric  Company,  et 
al.  (Peach  Bottom  Atomic  Power 
Station,  Units  2  and  3);  Exemption 


The  Philadelphia  Electric  Company 
(the  licensee)  and  three  other  co-owners 
are  the  holders  of  Facility  Operating 
Licenses  Nos.  DPR-^4  and  DPR-56 
which  authorize  the  operation  of  the 
Peach  Bottom  Atomic  Power  Station. 
Units  2  and  3  (the  facilities),  at  steady- 
state  power  levels  not  in  excess  of  3293 
megawatts  thermal  for  each  unit.  These 
facilities  are  boiling  water  reactors  ' 
located  at  the  licensee's  site  in  York 
County,  Pennsylvania.  These  licenses 
are  subject  to  all  rules,  regulations,  and 
orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

II 

On  November  19.  1980,  the 
Commission  published  in  the  Federal 
Register  (45  FR  76602)  revised  10  CFR 
50.48  and  a  new  Appendix  R  to  10  CFR 
Part  50  regarding  fire  protection  features 
of  nucler  power  plants.  The  revised 
regulation  and  new  appendix  became 
effective  on  February  17, 1981.  Section 
III  of  Appendix  R  identifies  specific  fire 
protection  requirements  in  fifteen 
subsections,  lettered  A  through  O.  This 
exemption  relates  to  certain  aspects  of 
Sections  III.F  and  III.G,  as  follows,  from 
which  the  licensee  has  requested  relief: 

(a)  A  requirement  of  Section  III.F  of 
Appendix  R  to  provide  the  installation 
of  automatic  fire  detection  systems  in  all 
areas  of  the  plant  that  contain  or  present 
an  exposure  fire  hazard  to  safe 
shutdown  or  safety-related  systems  or 
components; 

(b)  A  requirement  of  Subsection 
III.G. 2  to  provide  the  installation  of  3- 
hour  fire  rated  barriers  to  separate 
redundant  trains; 

(c)  A  requirement  of  Subsection  III.G. 2 
to  provide  the  installation  of  automatic 
suppression  systems  in  specific  fire 
areas,  and, 

(d)  A  requirement  of  Section  II1.G.3  to 
provide  for  the  installation  of  a  fixed 
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suppression  system  in  specific  fire 
areas. 

Ill 

By  letters  dated  May  27. 1983. 
September  16. 1983.  and  December  2, 
1983.  the  licensee  requested  exemptions 
from  Sections  III.F  and  IIl.G  Appendix 
R.  By  letters  dated  January  16,  1984.  and 
February  10.  1984,  the  licensee  provided 
additional  information.  The  specific 
requests  and  the  acceptability  of  the 
exemption  are  addressed  herein. 

(a)  Exemptions  from  Section  III.F. 
Section  III.F  of  Appendix  R  to  10  CFR 
Part  50  requires  the  installation  of 
automatic  fire  detection  systems  in  all 
areas  of  the  plant  that  contain  or  present 
an  exposure  fire  hazard  to  safes 
shutdown  or  safety-related  systems  or 
components. 

At  Peach  Bottom  Atomic  Power 
Station,  ihe  main  steam  isolation  valve 
(MSIV)  rooms,  chemical  waste  tank 
room,  off«,is  line  tunnel,  and  diesel 
generator  building  supply  enclosures 
contain  one  division  of  safe  shutdown  or 
safety-related  systems.  Fire  protection 
for  each  area  consists  of  manual  hose 
stations  and  portable  fire  extinguishers. 
The  in  situ  fuel  load  in  each  area  is 
negligible.  Each  area  has  limited 
personnel  access. 

The  technical  requirements  of  Section 
III.F  of  Appendix  R  are  not  met  in  these 
areas  because  automatic  fire  detection 
systems  have  not  been  installed. 

The  fire  load  in  these  areas  is  low. 
Combustible  material  in  each  area  is 
negligible.  Consequently,  we  do  not 
expect  a  fire  of  any  significant 
magnitude  or  duration  to  occur.  If  a  fire 
were  to  occur  in  these  areas,  it  would  be 
detected  by  fire  detectors  in  adjoining 
locations  or  by  plant  operators  who 
wold  summon  the  fire  brigade.  The 
safety-related  and  safe  shutdown 
equipment  in  these  areas  would  not  be 
prone  to  fire  damage.  Therefore,  pending 
arrival  of  the  brigade  and  eventual 
extinguishing  of  the  fire,  no  loss  of 
safety  function  would  result. 

Based  on  the  above  evaluation,  we 
conclude  that  the  existing  fire  protection 
for  the  MSIV  rooms,  chemical  waste 
tank  room,  offgas  line  tunnel  and  the 
diesel  generator  building  supply 
enclosures  provides  a  level  of  fire 
protection  equivalent  to  the  technical 
requirements  of  Section  III.F.  and 
therefore,  the  licensee's  request  for 
exemption  from  Section  III.F  or 
Appendix  R  should  be  granted. 

(b)  Exemptions  from  Section  IIl.G. 
Subsection  IIl.G. 2  of  Appendix  R 
requires  that  one  train  of  cables  and 
equipment  necessary  to  achieve  and 
maintain  safe  shutdown  be  maintained 


free  of  fire  damage  by  one  of  the 
following  means: 

(1)  Separation  of  cables  and 
equipment  and  associated  non-safety 
circuits  of  redundant  trains  by  a  fire 
barrier  having  a  3-hour  rating.  Structural 
steel  forming  a  part  of  or  supporting 
such  fire  barriers  shall  be  protected  to 
provide  fire  resistance  equivalent  to  that 
required  of  the  barrier: 

(2)  Separation  of  cables  and 
equipment  and  associated  non-safety 
circuits  of  redundant  trains  by  a 
horizontal  distance  of  more  than  20  feet 
with  no  intervening  com.bustibles  or  fire 
hazards.  In  addition,  fire  detectors  and 
an  automatic  fire  suppression  system 
shall  be  installed  in  the  fire  area:  or 

(3)  Enclosure  of  the  cable  and 
equipment  and  associated  non-safety 
circuits  of  one  redundant  train  in  a  fire 
barrier  having  a  1-hour  rating.  In 
addition,  fire  detectors  and  an  automatic 
fire  suppression  system  shall  be 
installed  in  the  fire  area. 

The  licensee  requested  an  exemption 
from  Subsection  III.G.2  of  Appendix  R  to 
the  extent  that  it  requires  the 
installation  of  3-hour  fire  rated  barriers 
to  separate  redundant  trains. 

Thirty-two  heating  and  ventilating 
penetrations  through  safe  shutdown 
barriers  have  been  identified  which 
contain  fire  dampers  rated  at  less  than  3 
hours.  The  installed  dampers  are  UL 
rated  for  1  '/2-hour  fire  resistance  and 
were  installed  during  plant  construction. 

The  maximum  fixed  fire  resistance 
required  in  any  of  the  areas  as  listed 
above  is  the  cable  spreading  room  1 
hour.  14  minutes.  The  cable  spreading 
room  is  protected  by  area  smoke 
detection  and  an  automatic  carbon 
dioxide  suppression  system.  The  next 
largest  fixed  combustible  loading 
equates  to  a  27-minute  fire  resistance 
requirement. 

Twenty-eight  of  the  dampers  in 
question  are  installed  two  dampers  in 
scries,  though  only  one  damper  is 
required  in  the  wall  for  a  1  V2-hour 
rating. 

Four  locations,  three  dampers  in  the 
cable  spreading  room  and  one  in  the 
swifchgear  room,  have  only  one  damper 
installed  in  the  wall. 

Fire  protection  for  each  of  the  above 
areas  consists  of  early  warning  fire 
detection,  manual  hose  stations  and 
portable  fire  extinguishers. 

In  lieu  of  providing  3-hour  fire  rated 
dampers  in  3-hour  fire  rated  barriers,  the 
licensee  has  installed  two  1  '/2-hour 
dampers  in  series  in  the  barriers  or  one 
damper  in  the  cable  spreading  room  and 
switchgear  rooms  as  indicated  above.  In 
every  area  where  1  '/2-hour  dampers  are 
installed,  early  warning  fire  detection 
has  been  provided.  The  early  warning 


fire  detectors  will  pro\  ide  reasondble 
assurance  that  a  fire  will  be  discovered 
in  its  incipient  stage  and  be 
extinguished  by  the  fire  brigade  vMthir.  a 
short  time  span.  Although  a  time  delay 
is  anticipated  between  the  receipt  of  the 
initial  fire  alarm  and  the  arrival  of  the 
fire  brigade,  the  low  fuel  load  in  all 
areas  except  the  cable  spreading  room 
and  the  automatic  carbon  dioxide 
extinguishing  system  in  the  cable 
spreading  room  provides  reasonable 
assurance  that  the  1  '/2-hour  rated 
dampers  will  provide  adequate 
protection  in  the  above  barriers. 

Based  on  our  evaluation,  we  find  that 
the  existing  1  ''2-hour  fire  rated  dampers 
provide  a  level  of  fire  protection 
equivalent  to  the  technical  requirements 
of  Subsection  II1.G.2  of  Appendix  R.  and 
therefore,  the  exemption  should  be 
granted. 

The  licensee  also  requested  an 
exemption  from  Subsection  III.G.2  of 
Appendix  R  to  the  extent  that  it  requires 
the  installation  of  automatic  suppression 
systems  throughout  Fire  Areas  05  and 
12. 

Fire  Areas  05  and  12  are  located  at  the 
91  fool  6  inch  and  116  foot  elevations  of 
the  Unit  2  and  Unit  3  Reactor  Buildings, 
respectively. 

Fire  Areas  05  and  12  are  19,278  ft  *  in 
area  and  have  clear  floor-to-ceiling 
heights  of  approximately  42  feet  and 
volumes  of  approximately  800.000  ft '. 
With  the  exception  of  the  two  steel 
grates  for  each  fire  area  in  the  ceiling  to 
the  135-foot  elevation  of  the  Reactor 
Buildings  whiph  are  provided  for 
personnel  access  to  the  torus  area, 
water  drainage  and  pressure  relief 
purposes  in  design  basis  accidents,  all 
boundary  fire  barrier  penetrations  are 
sealed  and  dampered  to  provide  a  fire 
rating  commensurate  with  the  hazard. 
The  west  wall  corridor  grates  have 
automatic  water  spray  systems  directly 
over  them. 

The  fixed  combustible  loadings  for 
Fire  Areas  05  and  12,  when  distributed 
evently  throughout  the  fire  area,  are 
1038  and  949  Btu/ft ',  respectively,  with 
resultant  equivalent  fire  severities  of 
under  1  minute.  Except  for  the  vacuum 
breaker  areas  of  the  116-foot  elevation, 
radiological  conditions  in  these  fire 
areas  are  such  that  access  is  controlled 
by  Health  Physics,  This  minimizes  the 
presence  and  use  of  transient 
combustible  material  within  'hese  fire 
areas.  Fire  protection  in  the  areas 
consists  of  e.irly  warning  fire  dectors. 
manual  hose  stations,  and  portable  fire 
extinguishers. 

Fire  Areas  05  and  12  contain 
redundant  components  for  the  residual 
heat  removal  (RHRj  s\  stem  and 
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suppression  pool  temperature 
monitoring  instruments  and  cables  of 
the  respective  units. 

There  are  a  total  of  eight  RIIR  motor- 
operated  valves  in  the  redundant  loop  of 
each  unit  in  the  respective  area,  all  of 
which  are  located  in  the  torus 
compartment.  The  valves  arc  located 
approximately  140  feet  apart:  however. 
the  separation  hot  ween  power  cables  is 
less  than  20  fi'ct.  Two  factors  mitigate 
the  potential  effects  of  any  postulated 
fire  danu!t;inj;  the  control  edibles  to  both 
RHR  V, lives  for  manual  operation.  First, 
handwheels  are  provided  on  both  valves 
for  manual  operation.  Second,  there  is  a 
sij^nificant  time  lag  of  approximately  3 
hours  before  the  RHR  systems  would  be 
required  for  safe  shutdown.  The 
redundant  suppression  and  temperature 
elements  are  separated  by 
approximately  140  feet  and  the 
corresponding  temperature  transmitters 
for  each  unit  are  located  in  separate  fire 
areas.  The  horizontal  separation 
between  the  power  cables  is 
approximately  90  feet. 

These  areas  do  not  comply  with 
Subsection  1II.G.2  of  Appendix  R 
because  automatic  supperssion  systems 
are  not  installed  throughout  the  areas. 

Redundant  cables  and  equipment 
associated  with  the  suppression  pool 
temperature  sensors  are  separated  by 
approximately  90  feet.  The  early 
warning  fire  detectors  will  provide 
reasonable  assurance  that  a  fire  will  be 
discovered  in  its  incipient  stage  before 
significant  damage  results.  Because  of 
the  low  in  situ  fuel  load,  available 
manual  firefighting  equipment  and  fire 
brigade  training,  it  is  our  conclusion  that 
any  postulated  fire  in  the  areas  would 
not  be  beyond  the  capabilities  of  the  fire 
brigade  to  extinguish  within  a  short  time 
span.  Although  a  time  delay  is 
anticipated  between  the  receipt  of  the 
initial  fire  alarm  and  the  arrival  of  the 
fire  brigade,  the  separation  of  the 
redundant  trains  will  provide  sufficient 
passive  fire  protection  until  the  fire  is 
extinguished. 

Although  the  redundant  RllR  valves 
in  the  areas  are  located  approximately 
140  feet  apart,  the  separation  between 
reduRii.int  power  cables  is  less  than  20 
feet.  The  licensee  justifies  this 
configuration  based  on  the  following: 

a.  Handwheels  are  provided  on  the 
valves  for  manual  operation; 

b.  The  RHR  sysem  is  not  required 
until  approximately  3  hours  ,nto  the  safe 
shutdown  process. 

Because  of  the  low  in  situ  fuel  load  in 
these  areas,  it  is  our  assessment  that 
any  postulated  fire  in  the  areas  would 
be  extinguished  in  a  short  time  span  and 
allow  operators  to  enter  the  areas  and 
allow  manual  operation  of  the  valves 


before  the  RHR  system  would  be 
required  in  the  safe  shutdown  process. 

Based  on  our  evaluation,  we  conclude 
that  the  existing  fire  protection  provides 
a  level  of  fire  protection  in  Fire  Areas  05 
and  12  equivalent  to  the  technical 
requirements  of  Subsection  III.G.2,  and 
therefore,  the  exemption  should  be 
granted.  I 

The  licensee  also  Requested  an 
exemption  from  Sub$ection  II1.G.2  of 
Appendix  R  to  the  extent  that  it  requires 
the  installation  of  auffomatic  suppression 
systems  throughout  fire  Areas  06  and 
13, 

Fire  Areas  06  and  il3  are  located  at  the 
135-foot  elevations  of  the  Unit  2  and 
Unit  3  Reactor  Buildings,  respectively. 
Each  fire  area  is  made  up  of  the  dry  well 
access  areas  (Zone  022  for  Unit  2  and 
Zone  028  for  Unit  3),  the  isolation  valve 
compartments  (Zona  23  and  19  for  Unit  2 
and  Zones  027  and  031  for  Unit  3).  and 
the  neutron  monitorijng  rooms  (Zone  020 
for  Unit  2  and  Zone  1)30  for  Unit  3). 

Fire  Areas  06  and  ^13  are  10.482  and 
9802  ft^  in  area,  resj^ctively,  and  have 
clear  rioor-to-ceilingiheights  of 
approximately  28  fect.  This  results  in 
volumes  of  290,000  and  270,000  ft 3, 
respectively.  Due  to  Ihe  extension  of  the 
steam  pipe  tunnel  out  of  the  eastern- 
most wall  to  both  fire  areas,  a  corridor  is 
formed  that  is  approximately  12  feet 
wide  by  12  feet  high  by  45  feet  long.  On 
either  end  of  this  cocridor,  the  ceiling 
height  rises  from  approximately  12  feet 
to  23  feet.  With  the  exceptions  of  the 
two  steel  grates  in  ll^e  floor-to  the  torus 
compartment  and  tht  large  open  hatch 
in  the  ceiling  to  the  105  foot  elevation  of 
each  Reactor  Buildirig,  all  boundary  fire 
barriers  are  sealed  apid  dampered  to 
provide  a  fire  rating  equal  to  that 
required  of  the  barriers. 

The  fixed  combustible  loading  for  Fire 
Areas  06  and  13.  wh^n  distributed 
evenly  throughout  the  fire  areas,  are 
32.109  and  33.403  Btu/fi-  with  resultant 
equivalent  fire  severtties  of  24  and  25 
minutes,  respectively.  Fire  protection  in 
the  areas  consists  oPearly  warning  fire 
defectors,  manual  hose  stations,  and 
portable  fire  extinguishers.  In  addition, 
automatic  suppression  is  provided  in  the 
form  of  water  curtains  at  the  closest 
junction  of  the  west  wall  to  each  fire 
area  and  the  reactor  drywell.  The  water 
curtains  are  arranged  in  two  branches 
13  feet  apart  with  application  rates  of 
0.3  gmp/ft\  The  water  curtains  are 
provided  to  eliminate  the  hazard  of 
intervening  combustibles  in  the  form  of 
horizontal  cable  trays  installed  between 
redundant  trains. 

Fire  areas  06  and  13  located  at  the 
135-foot  elevation  of  the  Reactor 
Building  contain  components/cables  of 


the  following  safe  shutdown  systems  for 
the  respective  unit: 

(l)RHR  System  (all  trains); 

(2)  Core  Spray  (CS)  System  (all 
trains); 

(3)  High  Pressure  Coolant  Injection 
(HPCI)  System: 

(4)  Reactor  Core  Isolation  Cooling 
(RCIC)  System; 

(5)  Nuclear  Svstem  Pressure  Relief 
System  (NSPRS); 

(6)  AC  Emergency  Power  System; 

(7)  DC  Emergency  Power  Syste.m  (bnlv 
power  to  HPCf  MCC);  and 

(8)  Monitoring  Instrumentation. 
Two  redundant  methods  of  safe 

shutdown  can  be  identified  for  these 
areas  in  the  Reactor  Building,  one  based 
on  the  north  side  of  the  Re.ictor  Building 
and  the  other  on  the  south  side: 

(1)  North  Side  Safe  Shutdown  Method 
(for  fires  in  the  south  side).  Based  on  the 
Main  Control  Room  control  of  HPCI, 
NSPRS,  RHR  (B  or  D),  AC  Emergency 
Power  System  (B  or  D).  DC  Emergency 
Power  System  B/D,  and  instrumentation 
based  on  the  165-foot  elevation  of  the 
Reactor  Building, 

(2)  South  Side  Safe  Shutdown  Method 
(for  fires  in  the  north  side).  Based  on  the 
Main  Control  Room  control  of  NSPRS, 
RCIC.  RHR  (A  or  C),  AC  Emergency 
Power  System  (A  or  C),  and  DC 
Emergency  Power  System.  A/C,  as  well 
as  165-foot  elevation  instrumentation. 

The  above  areas  do  not  comply  with 
Subsection  III.G.2  of  Appendix  R 
because  automatic  suppression  systems 
have  not  been  installed  throughout  the 
areas.  Redundant  methods  of  safe 
shutdown  in  each  area  are  separated  by 
greater  than  100  feet.  The  early  warning 
fire  detectors  will  provide  reasonable 
assurance  that  a  fire  will  be  discovered 
in  its  incipient  stage  before  significant 
damage  results.  Because  of  the  low  in 
situ  fuel  load,  available  manual  fire 
fighting  equipment,  and  fire  brigade 
training,  it  is  our  assessment  that  any 
postulated  fire  in  the  area  would  not  be 
beyond  the  capabilities  of  the  fire 
brigade  to  extinguish  within  a  short  time 
span.  Although  a  time  delay  is 
anticipated  between  receipt  of  the  initial 
fire  alarm  and  the  arrival  of  the  brigade. 
the  separation  of  redundant  safe 
shutdown  methods  will  provide 
sufficient  passive  fire  protection  until 
the  fire  is  extinguished.  In  addition,  the 
water  curtains  will  eliminate  the  spread 
of  fire  via  any  intervening  combustibles 
in  the  area.  Based  on  our  evaluation,  we 
conclude  that  the  existing  fire  protection 
in  Fire  Areas  06  and  13  provides  a  level 
of  fire  protection  equivalent  to  the 
technical  requirements  of  Subsection 
III.G.2.  and  therefore,  the  exemption 
should  be  granted. 
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In  addition,  the  licensee  requested  an 
exemption  from  Subsection  ni.G.3  of 
Appendix  R  to  the  extent  that  it  requires 
the  installation  of  a  fixed  suppression 
system  in  the  control  room. 

The  control  room  is  a  continuously 
occupied  space  that  houses  controls  and 
instruments  necessary  to  remotely 
operate  valves,  pumps,  motors,  etc. 
required  for  plant  operation.  Most  of 
these  controls  and  instruments  are 
mounted  on  centrally  located  panels. 
Redundnant  safe  shutdown-related 
cables  are  routed  in  the  area  to  various 
control  panels.  Ionization  types  fire 
detectors  are  located  throughout  the 
control  room.  No  automatic  fire 
suppression  capability  is  provided. 
However,  portable  fire  extinguishers 
and  standpipe  and  hose  stations  are 
available  for  use  throughout  the  control 
room.  The  licensee  will  also  install  an 
alternative  shutdown  capability 
independent  of  the  control  room. 

Plant  Technical  Specifications  require 
that  the  control  room  be  continuously 
manned  by  the  operations  personnel. 
Most  of  these  personnel  are  trained 
members  of  the  fire  brigade.  Therefore, 
these  personnel  constitute  a  continuous 
fire  watch.  The  fuel  load  in  the  area  is 
low.  Manual  suppression,  if  a  fire 
occurred,  would  be  prompt  and 
effective:  thus,  a  fixed  suppression 
system  would  not  enhance  the  fire 
protection  in  this  area. 

Based  on  the  above  evaluation,  we 
conclude  that  the  existing  and  proposed 
fire  protection  for  the  control  room.  Fire 
Area  29.  provides  a  level  of  fire 
protection  equivalent  to  the  technical 
requirements  of  Section  III.G.  and 
therefore,  the  exemption  should  be 
granted. 

The  licensee  also  requested  an 
exemption  from  Subsection  1I1.G.3  of 
Appendix  R  to  the  extent  that  it  requires 
the  installation  of  a  fixed  suppression 
system  in  Fire  Areas  47  and  48. 

Fire  Areas  47  and  48  are  located  at  the 
112-foot  elevation  of  the  cooling  water 
pump  structure.  The  fire  areas  are 
similar,  each  containing  high  pressure 
service  water  (HPSW)  pumps,  and  an 
emergency  service  water  (ESW)  pump. 
In  Fire  Area  49.  the  diesel  fire  pump 
room  is  adjacent  to  the  east  wall  and  is 
fully  enclosed  in  3-hour  rated  barriers. 
The  access  door  to  the  diesel  fire  pump 
room  has  a  1.5-inch  door  still  to  prevent 
spreading  of  spilled  fuel. 

Excluding  the  common  wall  between 
the  fire  areas,  the  boundaries  are 
reinforced  concrete  or  masonry 
construction.  The  common  wall  is 
fabricated  of  'A  inch  and  %  inch  steel 
plate  set  on  wide  flange  columns  which, 
although  not  tested  for  specified  fire 
rating,  provides  a  level  of  protection  in 


excess  of  the  hazard  in  the  areas.  The 
barrier  is  wafer-tight.  All  access  doors 
are  water-tight  construction  necessary 
for  plant  safeguards  system  flood 
protection.  The  common  wall  between 
the  fire  areas  has  been  reviewed  and 
accepted  as  an  adequate  fire  boundary 
in  our  fire  protection  SER  dated  May  23, 
1979. 

The  in  situ  combustible  loading  in  the 
areas  results  in  fire  severity  of  less  than 
2  minutes.  Cables  in  these  areas  are  in 
conduit  and  lubricating  oil  is  present  in 
enclosed  pump  motor  coolers.  The 
lubricating  oil  is  not  pressurized  and  is 
considered  combustible  only  if  it  is 
sprayed  upon  a  hot  surface  which  raises 
its  temperature  to  above  its  flash  point 
(approximately  450°  F).  Such  surfaces  do 
not  exist  within  these  fire  areas.  Ignition 
of  a  contained  floor  spill  by  an  external 
ignition  source  is  also  precluded  by  the 
presence  of  water  floor  drains.  Fire 
protection  in  the  areas  consists  of  early 
warning  fire  detection,  manual  hose 
stations  and  portable  fire  extinguishers. 

Fire  Areas  47  and  48  contain 
components  of  the  ESW  and  HPSW 
systems  for  both  units.  Fire  Area  47 
contains  one  ESW  pump  and  four 
HPSW  pumps  of  Unit  3,  in  addition  to 
the  cross-tie  gate  valve  (516B)  between 
the  two  HPSW  systems.  Fire  Area  48 
contains  one  ESW  pump  and  four 
HPSW  pumps,  in  addition  to  one  cross- 
tie  gate  valve  (516A)  for  Unit  2.  The 
ESW  system  is  a  common  system  for 
both  units.  Two  HPSW  pumps  and  one 
ESW  pump  are  needed  for  safe 
shutdown.  The  ESW  power  cable  will  be 
encapsulated  in  Fire  Area  47.  The  cross- 
tie  valve  between  HPSW  systems  must 
be  manually  operated  for  safe 
shutdown.  A  minimum  of  3  hours  exists 
after  the  intitiation  of  safe  shutdown 
operations  before  these  valves  must  be 
operated. 

These  areas  do  not  comply  with 
Subsection  II1.G.3  of  Appendix  R 
because  fixed  suppression  systems,are 
not  installed  throughout  the  areas.  In 
these  areas,  the  combustible  loading  is 
low,  and  fire  detection  and  manual  fire 
suppression  equipment  are  available. 
There  is  alternate  shutdown  capability, 
independent  of  each  area.  We  have 
reasonable  assurances  that  a  fire  in 
these  areas  would  be  promptly  detected 
and  extinguished.  The  low  combustible 
loading  in  these  areas  ensures  that 
safety-related  equipment  in  adjacent 
areas  will  not  be  threatened.  The 
installation  of  a  fixed  fire  suppression 
system  will  not  significantly  increase 
the  level  of  fire  protection  in  these 
areas.  In  addition,  because  of  the  low 
fuel  load  in  these  areas,  it  is  our  opinion 
that  any  postulated  fire  would  be 
extinguished  in  a  short  time  span  and 


allow  operators  to  enter  the  area  to 
allow  manual  operation  of  the  cross-tie 
valve  before  the  HPSW  system  is 
required  in  the  safe  shutdown  process. 

Based  on  our  evaluation,  we  conclude 
that  the  existing  fire  protection  in 
conjunction  with  the  alternate  shutdown 
capability  for  Fire  Areas  47  and  48 
provides  a  level  of  fire  protection 
equivalent  to  the  technical  requirements 
of  a  Section  III.G,  and  therefore,  the 
exemption  should  be  granted. 

Finally,  the  licensee  requested  an 
exemption  from  Subsection  III.G. 3  of 
Appendix  R  to  the  extent  that  it  requires 
the  installation  of  a  fixed  suppression 
system  in  Fire  Area  25. 

Fire  Area  25  is  located  at  Elevation 
165'  of  the  Radwaste  Building.  The  room 
contains  the  remote  shutdown  panels  for 
both  units  as  well  as  the  control 
structure  for  mechanical  ventilation 
equipment  and  associated  control  panel. 

The  boundary  fire  barriers  of  Fire 
Area  25  are  of  heavy  reinforced  concrete 
construction  having  fire  ratings  in 
excess  of  3  hours.  The  in  situ  fuel  in  the 
area  is  32.&40  Btu/sq.  ft.,  with  an 
equivalent  fire  severity  of  approximately 
23  minutes  in  the  ASTM  £-119  Standard 
Time  Temperature  Curve.  Fire 
protection  features  in  the  area  consist  of 
early  warning  fire  detectors,  hose 
stations  and  portable  fire  extinguishers. 

This  areas  contains  the  remote 
shutdown  panels  for  Units  2  and  3.  Safe 
shutdown  and  process  monitoring 
instrumentation  control  cables  and  some 
of  the  AC  power  cables  leading  to  and 
from  the  emergency  load  centers  are 
routed  in  this  area.  Also,  ESW,  HPCI, 
and  RCIC  cables,  as  well  as  AC  off-site 
power  and  feeds  to  load  center 
breakers,  are  routed  in  this  area. 

Alternative  shutdown  capability  is 
provided  independent  of  this  area  to 
operate  the  safe  shutdown  systems  by 
using  a  combination  of  the  Control 
Room  and  the  HPCI  alternative  control 
panel. 

The  technical  requirements  of  Section 
III.G  are  not  met  in  the  area  because  a 
fixed  fire  suppression  system  has  not 
been  installed.  In  this  area,  the 
combustible  loading  is  moderate,  fire 
detection  and  manual  fire  suppression 
equipment  are  available.  There  is 
alternate  shutdown  capability 
independent  of  this  area.  There  is 
reasonable  assurance  that  a  fire  in  this 
area  vv'ould  be  promptly  detected  and 
extinguished.  The  moderate  combustible 
loading  in  the  area  ensures  that  safety- 
related  equipment  in  adjacent  areas  will 
not  be  threatened.  The  installation  of  a 
fixed  fire  suppression  system  will  not 
significantly  increase  the  level  of  fire 
protection  in  this  area. 
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Bdsed  on  our  evaluation,  we  find  thai 
the  existing  fire  protection  features  in 
conjunction  with  alternate  shutdown 
capabdity  for  Fire  Area  25  provide  a 
level  of  fire  protection  equivalent  to  the 
technical  requirements  of  Subsection 
1II.G.3  of  Appendix  R.  and  therefore,  the 
exemption  should  be  granted. 

IV 

Accordingly,  the  Coniniissiun  has 
determined  that,  pursuant  to  10  CFR 
50.12,  the  exemptions  requested  by  the 
licensee's  letters  as  refertinced  and 
discussed  in  II.  and  III.  above  arc 
authorized  by  law,  will  not  endanyer  life 
or  property  or  the  common  defense  and 
security,  are  otherwise  in  the  public 
interest,  and  are  hereby  granted. 

Pursuant  to  10  CFR  51.32,  tht; 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(.-.0  FR  9735). 

This  Exemption  is  effective  upon 
issuance. 

Udted  at  Bethcsda,  Md.,  this  13th  duy  of 

.M.irch  IMM. 

For  (he  Nuck'dr  Ke^ul.itiiry  Coinmission. 
flugh  Thompson, 

UiriH  tor.  Division  of  Licunsin^.  Office  of 
Nuclear  Reactor  Regulation. 
|KR  Di;(.  h.'>-6.=;.V)  Kil.-d  rj-lR-AS;  B:45  am| 
BlUJMG  COOC  7S*0-01-M 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Long 
Range  Plan  for  the  NRC;  Meeting 

The  .ACRS  Subcommittee  on  Long 
Range  Plan  for  the  NRC  will  hold  a 
meeting  on  April  5,  19b5,  Room  1040, 
1717  H  Slreet,  .\W..  Washington,  DC. 

The  entire  meeting  will  be  open  to  the 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Friday.  April  5.  1985— 8:30  a.m.  until  the 
coiichisinn  of  business 

The  Subcommittee  will  continue 
discussions  on  developing  a  long  range 
pi. in  for  the  .\RC.  Topics  under 
discussion  are  technical  and 
administrative  issues  related  to  the 
regulation  of  nuclear  power  plant  saft.'ty 
and  safei>  regulation  over  the  next  5  to 
10  years. 

Oral  statement  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitterd 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kepi, 
and  questions  may  be  aslved  only  by 
members  of  the  Subcommittee,  its 


c(msullanls.  and  staff.  Persons  desiring 
to  make  oral  statemr?nts  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made, 

During  the  initial  portion  of  the 
meeting,  the  Subcom.mitlee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Furth(!r  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rt-scheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizfint  ACRS  staff  member,  Mr. 
Richard  Major  (telephone  202/634-1414) 
between  8:15  a.m.  and  5:00  p.m..  F,ST. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Diilcd:  March  14. 1983. 

Morton  \S.  LibarUn, 

Ass:stiiiU  Exrculivp  Dirtctur  fur  Prvjocl 
Revimv.  I 

|KR  !).!(    Hr>-<o4-  Filed  i-1»-«5;  8:4.'i  ami 
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Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on 
Emergency  Core  Cooling  Systems; 
Meeting  j 

Ihc  ACRS  Subconimitlee  on 
Flmergency  Core  Cooling  Systems  will 
hold  a  meeting  on  April  3.  1985,  Room 
1046, 1717  H  Street,  NW..  Washington. 
DC. 

To  the  extent  practical  the  meeting 
will  be  open  to  public  attendance. 
However,  portions  of  the  meeting  may 
be  closed  to  discuss  proprietary 
information  relating  to  details  of  the 
Combustion  Engineering  CE  FLASH  4AS 
and  Westinghouse  BART/BASH  thermal 
hydraulic  codes. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:     | 
Wednesday.  April  3.  i985 — 8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
following:  (1)  The  IV  BART/BASH  KCCS 
codes.  (2)  review  the  resolution  of  TMI 
Item  II.K.3.30.  revision  of  small  break 
LOCA  ECCS  Evaluation  Models;  and  (3) 


review  the  resolution  of  the  RCP  trip 
issues  given  a  small  break  LOCA, 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appnipriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  .N'RC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Paul  Boehnert  (telephone  202/634-3267) 
between  8:15  a.m.  and  5:00  p.m.,  EST, 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Diited:  March  14.  1985. 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Pn  vi  ■<  t 
Review. 

ire  Doc.  BS-e-Ma  Filed  3-18-85:  8:45  umj 

BIUING  CODE  7S90-01-M 


Statement  of  Policy:  Handling  of  Late 
Allegations 

agency:  Nuclear  Regulatory 

Ci)mmission. 

ACTION:  Statement  of  Policy:  Handling  of 
Late  Allegations. 

summary:  This  policy  statement 
presents  the  criteria  the  Commission 
will  follow  in  addressing  late  allegations 
received  from  sources  outside  the 
Commission,  in  the  context  of  licensing 
reviews.  It  also  directs  that  the  staffs 
procedures  for  notifjing  Atomic  Safety 
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unci  Licunhiiig  Bodrds.  Atomic  Sifcly 
;md  Licensing  Appeal  Bunrds.  and  the 
Commis.sion  of  the  receipt  of  allocations 
be  revised  to  provide  for  an  initial, 
coarse  screening  prior  to  issuance  of  a 
Hoard  NotificatKiR. 
EFFECTIVE  DATE:  Man  h  19.  1905. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  |,  Chandler.  Office  of  the 
Kxecutive  Legal  Director,  U.S.  Nuclear 
Regulatory  Comniission.  W.ishington, 
DC  205,';:).  Telephone:  3Ul-i!i2-H058. 
SUPPLEMENTARY  INFORMATION: 

Statement  of  Policy 

The  purpose  of  this  policy  statement 
is  to  expl.iin  the  policy  which  the 
Commission  expects  to  follow  regarding 
the  treatment  of  late  allegations, 
received  from  sources  outside  the 
Commission,  in  operating  license 
reviews  and  in  the  hoard  notification 
process.  The  focus  of  this  statement  is 
on  NRC  staff  and  Commission  pre- 
licensing  safety  reviews  of  uncontested 
issues,  and  Commission  pre-licensing 
immediate  et'fecti\eness  reviews  of 
contested  issues.  The  treatment  of 
allegations  in  formal  adjudicatory 
licensing  proceedings  will  continue  to  be 
governed  by  the  Rules  of  Practice  in  10 
CFR  Part  2.  Apart  -from  this  policy 
statement,  the  Commissiim  has  initiated 
a  rulemaking  to  codify  .NRC  caselaw 
criteria  for  reopening  a  closed 
evidentiary  record  in  a  formal  licensing 
proceeding  and  to  specify  further  the 
documentary  bases  for  motions  to 
reopen,  including  those  which  may  be 
based  on  alleg.itions.  A^  VR  .'>m89 
(December  27,  19ft4). 

The  most  fundamexital  tenet  flowing 
from  the  N'RCs  statutory  mandate  under 
the  Atomic  Energy  Act  is  tluit  a  license 
may  be  issued  only  if  it  can  be  found 
that  there  is  reasonable  assurance  that 
the  activity  to  be  authorized  presents  no 
undue  risk  to  the  health  and  safety  of 
the  public.  There  ciin  be  no  abtli(.ation 
of  the  responsibility  to  make  this 
determination  and  if  there  is  a  serious 
question  as  to  the  ability  to  make  such 
finding,  no  license  may  be  issued  and 
the  time  necessary  to  resolve  such 
question  must  anti  will  be  taken. 
Therefore,  ifi  the  context  of  late 
allegations,  it  is  necessary  that 
appropriate  criteria  be  applied  to  enable 
the  decisionmaker,  be  it  the  NRC's  staff 
or  the  Commission  itself,  to 
expeditiously  determine  the 
significance,  in  terms  of  safe  operation 
of  the  facility,  of  any  allegations  made. 

In  connection  with  its  review  of  a 
number  of  recent  cases,  the  NRC  has 
been  confronted  with  the  task  of 
addressing  large  numbers  of  allegations 
which  were  brought  to  its  attention  very 


shortly  before,  <ind  in  some  cases  on  (he 
eve  of.  the  date  on  which  a  decision  on 
whether  to  authorize  the  issuance  of  an 
opj'rating  license  was  to  be  made.  Some 
of  these  allegations  related  to  matters  in 
controversy  and  others  related  to 
previously  uncontested  issues  not  under 
ccmsideration  by  a  particular 
adjudicatory  tribunal.  Significant 
commitments  of  staff  resources  often 
must  be  diverted  at  the  last  minute  to 
address  large  numl)ers  of  late 
allegations.  m<iny  of  which  have  proven 
to  be  unsubstantiated  or  of  little,  if  any. 
safety  significance. 

Ideally,  all  allegations  concerning  a 
particular  facility  W'ill  be  resolved 
before  any  license  is  authorized.  If. 
however,  because  of  the  number  of 
alleg.itions  and/or  their  tardy 
submission,  all  allegations  cannot  be 
resolved  in  a  timeframe  consistent  with 
reasonable  and  responsible  licensing 
action,  it  may  be  necessary  to  give 
priority  to  those  allegations  which, 
because  of  their  potential  impact  on 
safety,  must  be  resolved  before  licensing 
action  can  be  taken. 

Initial  Screening  of  Allegations 

Any  concerns  bearing  on  the  safety  of 
a  facility  should  be  brought  promptly  to 
the  attention  of  the  applicant  or 
licensee.'  If.  however,  this  approach  is 
unsatisfactory,  any  person  is  free  to 
bring  such  concerns  directly  to  the  .NRC. 
To  eliminate  unnecessary  delay  in  the 
licensing  process  to  the  extent  possible, 
any  person  who  has  an  allegation 
concerning  the  design,  construction, 
operation,  or  management  of  a  nuclear 
power  plant  has  a  duty  to  bring  such 
information  to  the  Commission's 
attention  as  promptly  as  possible.  All 
allegations  should  be  specific  and 
documented  to  the  fullest  extent 
possible.  Those  submitting  allegations  in 
good  faith  should  be  aware  that 
appropriate  protection  against 
retaliatory  action  by  an  applicant  or 
licensee  (including  its  contractors  and 
subcontractors)  is  afforded  by  Section 
210  of  the  Energy  Reorganization  Act  of 
1974,  42  U,S.C.  5851.  All  parties  and 
persons  are  reminded  that  Federal  law 
imposes  penalties  upon  any  person  who 
intentionally  makes  any  false  statement 
or  representation  to  any  agency  of  the 
United  States. 

In  reviewing  allegations,  the 
appropriate  Commission  staff  office  will 
first  determine  whether,  if^rue.  the 
allegations  are  material  to  tne  licensing 


di'Cision  in  that  they  v\ould  require 
denial  of  the  license  sought,  the 
imposition  of  additional  conditions  on 
such  license,  or  further  analysis  or 
investigation.  Allegation  which,  even  if 
true,  are  not  material  to  any  licensing 
decision  or  which  on  their  face  or  after 
initial  inquiry  are  determined  to  be 
frivolous  or  too  \  ague  or  general  in 
nature  to  provide  sufficient  information 
for  the  staff  to  investigate  will  receive 
no  further  consideration. 

As  to  allegations  which  are  material 
to  the  licensing  decision,  the 
Commission  staff  will  next  determine 
whether  the  information  presented  is 
new  in  the  sense  of  raising  a  matter  not 
previously  considered  or  tending  to 
corrobrate  previously  received  but  not 
yet  resolved  allegations.  In  making  this 
determination,  all  information  available 
to  the  Commission  will  be  considered, 
including  that  previously  provided  by  an 
applicant  or  licensee  and  that  obtained 
by  the  Commission  in  the  course  of  its 
review  and  inspection  efforts  or  from  its 
investigation  of  prior  allegations.  In 
some  cases,  information  already 
available  to  the  NRC  may  be  sufficient 
to  resolve  certain  allegations.  However, 
if  an  allegation  is  found  to  be  both 
material  and  new.  the  staff  will 
investigate  the  allegation  further. 

Further  Review 

If  the  staff  determines  that,  as  a  result 
of  the  number  of  allegations  or  the 
timeframe  in  which  they  are  received  it 
appears  likely  that  full  consideration  of 
all  allegations  cannot  be  accomplished 
consistent  with  responsible  and  timely 
Commission  action,  the  Commission 
staff  will  conduct  a  further  screening  of 
the  allegations  to  determine  their 
significance  to  safety  and  therefore 
what  priority  should  be  assigned 
relative  to  the  activity  to  be  authorized. - 
The  following  screening  criteria  will  be 
considered: 

l.The  likelihood  that  the  allegation  is 
correct,  taking  into  consideration  all 
available  information  including  the 
apparent  level  of  knowledge,  expertise, 
and  reliability  of  the  individual 
submitting  the  allegation  in  terms  of  the 
allegation  submitted  and  the  possible 
existence  of  more  credible  contrary 
information. 


'The  Commission  encounijjfs  the  eslablishmenl 
of  profirMftis  by  utilities  for  the  purpose  of 
Idrnlifying  and  resolvinf;  allegnlions  affecting  safely 
in  a  timely  manner  as  design  and  construction  of  a 
nuclear  facility  proceeds. 


■  As  a  gcncrdl  mdller.  the  Commission  has 
authorized  issuance  of  operating  licenses  first  for 
low  power  testing  |up  to  5%  of  rated  power)  and 
sul»8e4ucnlly  for  full  power  operalion  [operation 
al)ove  5%  of  ruled  power).  In  some  cases  lhr»e  steps 
have  been  further  refined,  for  example,  into  fuel 
load,  hot  system  testing,  cnlicality  and  zero  power 
testing.  Other  refinements  loo  are  possible  and  may 
tie  authorized. 
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2.  The  ncM'd  for  prompt  consideration 
of  the  aileg.ition  recognizing  the  public 
inlt-rest  in  avoiding  undue  delay.  If  the 
staff  dfMermines  that  an  allegation  raises 
a  significant  safety  concern  regarding, 
for  example  the  design.  construclii)n.  or 
operation  of  a  facility  or  about  quality 
assurance  or  control  or  management 
conduct,  which  brings  into  question  the 
safe  operation  of  the  facility  at  a  given 
stage  of  operation,  the  alleg.ition  must 
be  addressed  prior  to  authorizing  that 
stage.  For  purposes  of  this  policy 
statement,  an  allegation  will  be 
considered  safety  significant  if  the 
allegation  would,  if  true.  (1)  raise  a 
significant  question  about  the  ability  of 
a  partu.ii!.;r  structure,  system,  or 
component  to  perform  its  intended 
safely  function  or  (2)  raise  a  significant 
question  of  management  competence, 
integrity,  or  conduct  or  about 
implementation  of  the  qualilv  assurance 
program,  sufficient  to  raise  a  legiiimate 
doubt  as  to  the  ability  to  operate  the 
plrint  safely.  Alleg.i'.Uins  which  are  not 
safety  significant  will  be  resolved  in  the 
normal  course  of  business  independent 
of  lictmse  issuance. 

Board  Notification  Procedures 

Parties  to  ongoing  adjudicatory 
proceedings  have  an  obligation  to  bring 
allegations  to  the  attention  of  the 
presiding  board.  All  parties  have  an 
obligation  to  inform  boards  promptly  of 
relevant  and  material  information  that 
may  affect  the  decisionmaking  process. 

The  Commission's  staff,  in  accordance 
with  its  obligations  for  board 
notification  has  in  the  past  submitted 
allegations  to  boards  promptly  and 
without  awaiting  their  resolution  or 
determinaton  of  significance  relative  to 
the  decisionmaking  process.  This 
practice  is  consistent  with  the 
Commission-approved  board 
notification  policy.  However,  it  has 
resulted,  on  occasion,  in  presenting 
bo.irds  with  new  information,  the 
signific.ince  of  which  is  not  readily 
apparent.  Consequently,  in  the  future, 
staff  board  notifications  of  allegations 
will  not  be  made  until  the  staff  has 
m.ide  at  least  an  initial  screening  of  the 
allegations.  Only  those  allegations 
which  are  found  not  to  be  frivolous, 
which  are  relevant  and  material  to  the 
decisionmaking  process  (as  determined 
under  existing  board  notification 
procedures)  and  which  are  determined 
lo  warrant  further  scrutiny  will  be 
submitted  to  the  presiding  tribunal. 
Board  notifications  should  still  be  made 
promptly,  consistent  with  the  need  and 
time  required  for  screening.  The  staffs 
board  notification  procedures, should  be 
revised  accordingly. 


Dated  at  Washington.  D.C.,  on  this  13th 
day  of  March  1985. 

For  the  Nuclear  Regul|lory  Commission. 
John  C.  Hoyle, 
A  ss  is  tont  St.'crptary. 
IFR  Doc.  85-6.144  Filed  3f  18-85;  8:45  am| 
BILLING  CODE  7590-«1-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Hydropower  Assessment  Steering 
Committee;  Meeting 

AGENCY:  \  lydropower  Assessment 
Steering  Committee  of  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Northwest  Power  Planning  Council). 
ACTION:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix  1, 1- 
4.  Activities  will  include: 

•  Losses/Goals/Production  work 
plan. 

•  Hydro  Assessment  Study  reports. 

•  Cumulative  Impact  Methods  Study 
report. 

•  Update  on  FERC  activities. 

•  Other. 

•  Public  comment. 
Status:  Open. 


summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  hydropower 
Assessment  Steering  Committee. 

date:  March  26,  1985. 10:00  a.m. 
ADDRESS:  The  meeting  will  be  held  at 
the  Council's  auditorium,  850  SW. 
Broadway,  Suite  1100,  Portland,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Paquet.  503-222-5161. 

Edward  Sheets,  | 

Executive  Director.  \ 

|KR  Dor  8.'i-6467  Filed  34l8-fl!j:  8:45  am] 

BILLING  CODE  0000-00-M 

1 

1 

Columbia  River  Basin  Fish  and 
Wildlife  Program;  Final  Amendments 

AGENCY:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council. 

ACTION:  .Notice  of  final  amendments. 

SUMMARY:  The  Council  has  amended 
Sections  201  and  1504  (Action  Item  36) 
of  the  Columbia  River  Basin  Fish  and 
Wildlife  Program,  to  change  the  funding 
source  and  make  other  procedural 
modifications  related  to  an  assessment 
of  salmon  and  steelhead  losses 


attributable  to  hydropower  development 
and  operation,  statement  of  program 
goals,  development  of  program 
objectives,  and  measurement  of  progress 
toward  goals  and  objectives. 

FOR  FURTHER  INFORMATION  CONTACT: 

Uulcy  Mahar.  Director  of  Public 
Information  and  Involvement. 
Northwest  Power  Planning  Council, 
Suite  1100,  850  SW.  Broadway.  Portland. 
Oregon  97205.  Telephone:  503-222-5161 
(toll  free  l-«00-452-2.324,  within  Oregon: 
1-800-222-3,35.5.  from  Idaho.  Montana, 
and  Washing'on). 

SUPPLEMENTARY  INFORMATION:  The 

Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  of  1900. 
16  U.S.C.  839  ("the  Northwest  Power 
Act")  authorized  the  Council  to  amend 
its  Columbia  River  Basin  Fish  and 
Wildlife  Program  from  time  to  time.  At 
its  regularly-scheduled  meeting  in  Boise. 
Idaho  on  February  21.  1985.  the  Council 
voted  unanimously  to  amend  two 
portions  of  its  Program.  In  addpting 
those  amendments,  the  Council 
complied  with  all  relevant  requirements 
of  the  Act.  Pursuant  to  those 
requirements  the  Council: 

•  Announced  the  proposed 
amendments,  public  hearings  and  public 
comment  period  through  the  Federal 
Register,  the  Council's  mailing  list  and 
the  Council's  newsletter; 

•  Held  public  hearings  in  Portland. 
Oregon  (January  10,  1985):  Missoula. 
Montana  (January  18.  1985);  Spokane. 
Washington  (January  24.  1985):  and 
Boise,  Idaho  (January  28, 1985);  and 

•  Compiled  an  administrative  record. 
The  amendments  described  in  this 

notice  change  Program  Section  201  and 
Action  Item  36  in  Program  Section  1504, 
which  deal  with  the  process  for 
assessing  salmon  and  steelhead  losses 
attributable  to  development  and 
operation  of  hydropower  projects  in  the 
Columbia  River  Basin  and  developing 
program  goals  to  address  these  losses. 
The  Council  has  deleted  prior  language 
in  Program  Sections  201(1)-201(7)  and 
substituted  language  indicating  the 
Council's  intent  to  assess  losses,  set 
goals,  adopt  related  objectives,  and 
develop  methods  for  measuring  progress 
toward  goals  and  objectives,  rather  than 
to  call  for  direct  funding  of  such  efforts 
by  the  Bonneville  Power  Administration 
in  the  U.S.  Department  of  Energy 
("Bonneville").  Associated  changes  are 
made  to  Action  Item  36  (Program 
Section  1504). 

The  amendments  change  only  the 
funding  and  procedural  mechanisms  for 
assessing  losses,  setting  goals,  adopting 
objectives,  and  developing  methods  for 
measuring  progress.  They  do  not  state 
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substantive  conclusions  on  the  nature  or 
extent  of  losses,  set  goals,  establish 
objectives,  identify  the  means  for 
measuring  progress  toward  goals  or 
objectives,  or  determine  the  technical 
methods  to  be  employed  in  those 
activities. 

The  Columbia  River  Basin  Fish  and 
Wildlife  Program  is  amended  as  follows: 

Section  201 

Delete  Sections  201(1)-201{7)  and 
substitute  the  following: 

201.  The  Council  will  assess  salmon 
and  stcelhead  losses  attributable  to 
hydropower  development  and 
operations,  stale  goals,  adopt  objectives, 
develop  methods  for  measuring  progress 
toward  goals  and  objectives,  and 
otherwise  provide  a  systemwide 
framework  for  program  measures  and 
action  items,  following  the  guidelines 
listed  in  Action  Item  36. 

Section  1504.  Action  Item  36 

Delete  existing  Action  Items  36.1-36.4 
and  substitute  the  following: 

Council  Actions: 

36.1  Request  a  supplemental  budget  to 
provide  for  initiation  of  Section  201 
activities  in  fiscal  year  1985.  [Section 
201.) 

36.2  Develop  a  detailed  work  plan  for 
assessing  losses,  stating  goals,  adopting 
objectives,  developing  methods  for 
measuring  progress  toward  goals  and 
objectives,  and  otherwise  providing  a 
framework  for  program  measures  and 
action  items,  following  these  general 
principles: 

•  The  Council  will  lead  the  effort  to 
collect  information  on  salmon  and 
stcelhead  losses  attributable  to 
development  and  operation  of 
hydroelectric  projects  in  the  Columbia 
River  Basin. 

•  At  approximately  the  same  time 
that  it  begins  to  collect  information  on 
losses,  the  Council  also  will  begin  to 
collect  information  on  exisiting  and 
potential  production  of  salmon  and 
steelhcad  throughout  the  Columbia 
River  Basin. 

•  The  Council  also  will  identify  areas 
in  the  Basin  where  salmon  and 
stcelhead  once  were  produced  and  no 
longer  can  be  produced,  due  to 
hydropower  development  and 
operations.  Then  it  will  collect 
information  on  potential  resident  fish 
production  in  those  areas. 

•  In  assessing  losses,  stating  goals, 
developing  objectives,  and  developing 
methods  for  measuring  progress  toward 
goals  and  objectives,  including 
information-gathering  efforts,  the 
Council  will  seek  ihe  advice  of  and 
exchange  information  with  the  fish  and 


wildlife  agencies,  tribes,  land 
management  agencies,  and  other  entities 
regulating  harvest,  planning 
enhancement,  protecting  habitat  and 
otherwise  responsible  for  fishery 
management.  It  also  will  consult  with 
project  operators  and  regulators. 
Bonneville,  and  Bonneville  customers. 

•  The  Council  will  initiate 
amendment  proceedings  before 
incorporating  any  statements  of  losses, 
goals,  and  objectives  into  the  program. 

[Section  201.] 

The  following  summarizes  the  public 
comments  received  regarding  the 
amendments  and  provides  the  Council's 
responses  to  those  comments: 

1.  Council  leadership.  Several 
commenlers  (the  Upper  Columbia 
United  Tribes  (UCUT),  Shoshone- 
Bannock  Tribes  and  Fort  Hall 
Reservation  (Sho-Ban),  Bonneville 
Power  Administration  (Bonneville), 
Pacific  Northwest  Utilities  Conference 
Committee  (PXUCC),  Idaho  Department 
of  Fish  and  C^me  (IDFG)  and  the 
Columbia  Basin  Fish  and  Wildlife 
Council  (CBFWC))  supported  the 
Council's  proposal  to  assume  the  lead 
role  in  the  goals  effort.  The  UCUT  stated 
that:  1)  the  Council  can  be  trusted  to 
take  all  points  of  view  into  account:  2) 
centralized  coordination  is  necessary  to 
avoid  duplication  of  effort;  and,  3)  the 
Council  represents  the  only  regional 
forum  where  all  interested  parties  are 
represented.  The  Columbia  River  Inter- 
Tribal  Fish  Commission  (CRIFTC] 
supported  the  Council's  proposal  to  take 
a  lead  role  and  urged  the  Council  to 
assign  top  staff  and  perhaps  a  Council 
member  to  lead  the  Council's  goals 

■  efforts. 

Council  response:  The  Council  has 
retained  language  in  the  final 
amendment  indicating  its  intent  to  lead 
the  goals  effort.  The  goals  work  will  be  a 
top  priority  for  the  Council  members  and 
its  fish  and  wildlife  staff 

2.  Contracting.  CRITFC.  Sho-Ban  and 
UCUT  urged  the  Council  to  avoid 
delegating  any  policy-making 
responsibility  to  contractors. 

Council  response:  The  Council  will 
not  delegate  policy-making 
responsibility  to  its  contractors. 

3.  Coordination.  CBFWC  expressed  its 
concern  that  the  proposed  amendments 
lacked  specifics  and  failed  to  recognize 
the  special  role  of  the  fish  and  wildlife 
agencies  and  tribes  in  the  determination 
of  losses  and  the  development  of 
objectives  and  schedules.  It  also  urged 
that  production  plans  developed  under 
the  goals  process  be  meshed  with  other 
planning  efforts,  including  those  under 
the  Salmon  and  Stcelhead  Conservation 
and  Enhancement  Act,  the  Magnuson 
Fishery  Conservation  and  Management 


Act  and  the  proposed  US  -Can.ida 
Pacific  Salmon  Treaty. 

Council  response:  The  Council  will 
outline  specific  schedules  and  tasks  in 
its  201  work  plan,  as  provided  in  new- 
Action  Item  36.2  The  Council  has 
recognized  the  special  role  of  the  fish 
and  wildlife  agencies  and  tribes  in  the 
fourth  principle  in  that  action  item.  It 
will  take  those  entities'  planning  efforts 
into  account  in  developing  its  work  plan. 

4.  Tribal  role.  CRITFC  suggested  it 
was  difficult  to  ascertain  from  the 
proposed  amendments  what  role 
CRITFC  and  the  tribes  might  play  in  the 
actual  performance  of  goals-related 
tasks.  It  urged  the  Council  to  make  a 
special  effort  to  include  Indian  tribes 
and  said  adequate  funding  assistance 
would  be  necessary  to  facilite  their 
participation. 

Council  response:  The  Council  will 
continue  to  make  a  special  effort,  in 
developing  and  carrying  out  its  201  work 
plan,  to  include  the  tribes  in  201 
activities. 

5.  Participation.  UCUT  asked  the 
Council  to  contract  with  tribes,  fish  and 
wildlife  agencies,  utilities  and  federal 
project  operators  and  regulators  for  the 
collection  of  information.  It  also  urged 
the  Council  to  provide  opportunities  for 
public  comment  throughout  the  goals 
process,  to  consult  with  tribes  and  other 
entities  in  development  of  the  work  plan 
and  statements  of  losses  and  goals,  and 
to  coordinate  goals  and  objectives  in  a 
manner  consistent  with 
recommendations  submitted  by  the  fish 
and  wildlife  agencies  and  tribes.  PNUCC 
also  urged  the  Counc  il  to  ensure  that  all 
interested  parties  participate  in  the 
development  of  thejvork  plan. 

Council  response:  The  Council  is 
planning  agreements  or  contracts  with 
certain  tribal  groups,  fish  and  wildlife 
agencies,  and  other  m.ajor  depositories 
of  information  on  salmon  and  stcelhead 
productivity.  It  will  consider  the  same 
approach  in  gathering  other  types  of 
information  needfsd  for  201  work.  The 
Council  will  continue  to  provide  a 
variety  of  forums  for  public  comment 
(e.g.,  at  Council  meetings,  advisory 
committee  meetings,  consultations, 
hearings  and  amendment  proceedings). 
It  intends  to  consult  widely  prior  to 
adopting  its  201  work  plan. 

6.  Consultatiun.  Montana  Department 
of  Natural  Resouices  and  Conservation 
urged  the  Council  to  amend  the  fourth 
principle  und(;r  proposed  action  item 
36.2  to  provide  for  seeking  the  advice  of 
and  exchanging  information  with,  state 
water  management  agencies  within  the 
region. 

Council  response:  The  fourth  principle 
states  the  Council's  intent  to  consult 
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with  entities  charged  with  ""protecting 
hdbitat"'  for  fish.  It  includes  water 
management  agencies  in  that  group. 
Programs  Section  1104(d)n)lE)  also 
recognizes  the  role  of  state  water 
management  agencies  in  program  group 
implementation. 

7.  Crediting.  Both  CRITFC  and  UCUT 
urged  the  Council  to  treat  "crediting"  as 
a  major  issue  and  to  take  a  lead  role  in 
addressing  it.  UCUT  specifically  stated 
its  belief  that,  in  defining  the  Council's 
responsibilities  in  the  Northwest  Power 
Act.  Congress  intended  the  Council  to 
take  the  lead  in  such  areas. 

Council  response:  The  Council  has 
retained  language  in  its  final 
amendment  expressing  its  intent  to 
develop  methods  for  "measuring 
progress  t(5w.^rd  goals  and  objectives"; 
it  continues  to  consider  measurement  (or 
crediting)  techniques  to  involve  major 
issues  which  require  its  leadership 

8.  His!i>nial Information.  Both 
CRIFTC  and  UCUT  complimented  the 
Council  for  its  statement,  in  the  notice 
announcing  the  proposed  amendments, 
that  the  Council  envisions  developing  its 
loss  statement  through  the  use  of 
historical,  archaeological  and  cultural 
data.  UCl.T  described  in  detail  its 
efforts  to  develop  such  data  and  offered 
to  share  that  data  with  the  Council. 

Council  rrsponse:  The  Council 
welcomes  and  encourages  the  exchange 
of  information  among  all  parties 
interested  in  the  201  work 

9.  5(  /;(■,/.';,'■.'.';..,'.  CBFVVC  urged  the 
Council  to  add  to  action  item  3fj.2  a 
schedule  hir  development  of  the 
proposed  detailed  work  plan.  It  also 
suggested  that  two  to  three  months 
should  be  sufficient  time  to  develop  the 
work  pi, in.  provided  that  a  "base  run"' 
approach  is  acceptable  and  that 
production  allocation  decisions  are  left 
to  fish  and  wildlife  agency  and  tribal 
agreements. 

Council  response:  The  Council  intends 
to  include  st  hedules  in  its  201  work 
plan,  which  it  hopes  to  circulate  in  draft 
form  in  M.irrh  1985. 

10.  Sihcihilini,:  PNUCC  urged  the 
Council  to  allow  all  of  198.5  for  "'the  first 
st,ii;e  of  the  goals-setting  process." 
PN'UCC  stated  that,  because 
Bonneville's  1986-87  rate  case  is  nearly 
i:<mcluded.  there  may  be  little  value  in 
rushing  to  set  goals  when  such  numbers 
mii^ht  have  little  influence  on  the 
Bonneville  budget.  PN'UCC  supported  a 
nine-  to  ten-month  process  for  setting 
"preliminary  goals." 

Council  response:  The  Council  will 
take  these  comments  int;)  account  in 
developing  the  201  work  plan. 

11.  Principles.  UCUT  supported  the 
third  principle  under  proposed  action 


item  36.2  regarding  areas  where  salmon 
and  steelhead  can  no  longer  be 
produced,  and  urged  the  Council  to 
identify  such  areas  and  to  collect 
information  regarding  resident  fish 
production  there.  UCUT  specifically 
suggested  that  the  areas  above  Chief 
[oseph  and  Grand  Coulee  dams  would 
fit  this  description. 

Council  response:  The  Council  has 
retained  the  third  principle  in  its  final 
amendment  language. 

12.  Principles.  CBFWC  stated  that  the 
first  two  principles  under  action  item 
36.2  seem  to  indicate  that  both  losses 
and  production  potential  would  be 
addressed  at  the  same  time  in  the  work 
plan.  CBFWC  suggested  treating  them 
instead  as  separate  steps,  with  work  on 
losses  preceding  an  assessment  of 
production.  I 

Council  response:  The  Council  • 
believes  that  time  can  be  saved  by 
beginning  to  collect  information  on 
losses  and  productivity  at 
approximately  the  same  time.  It  agrees 
that  the  assessment  of  past  losses  raises 
different  issues  than  the  assessment  of 
existing  and  future  production,  but  sees 
no  reasons  why  the  data  needed  for 
each  assessment  cannot  be  collected 
simultaneously. 

13.  Technical  Sugi;estions.  The  Sho- 
Ban  expressed  concern  about  an 
"adjusted  base  run"  approach  to  setting 
of  goals  and  requested  more  detailed 
analysis  of  that  method  in  the  Council's 
staff  work  plans.  It  also  expressed 
skepticism  about  a  basin-wide  loss 
assessment,  suggesting  that  individual 
subbasin  loss  estimates  would  be 
preferable.  It  urged  the  Council  to  1) 
quickly  set  priorities  among  geographic 
areas  and  fish  stocks  to  be  enhanced, 
emphasizing  the  areas  providing  habitat 
for  wild  stocks  now  in  jeopardy;  2) 
incorporate  quality  control  mechanisms 
in  project  implementation;  and,  3) 
emphasize  wild  runs  over  hatchery 
stocks.  CBFWC  expressed  its  support 
for  use  of  a  "base  run"  approach  using 
methods  compatible  wrth  that  used  in 
the  Corps  of  Engineers"  Lower  Snake 
River  Compensation  Plan.  PNUCC 
repeated  the  questions  it  raised  in  its 
earlier  comments  on  the  goals  issue 
paper.  Specifically:  ShoJild  natural 
production  remain  a  primary  goal? 
Should  goals  be  achievable?  What 
natural,  political,  legal  or  financial 
factors  may  constrain  goals?  Bonneville 
urged  the  Council  to  identify  promptly 
those  fish  stocks  and  geographic  areas 
to  be  emphasized  in  program 
implementation. 

Council  response:  The  technical 
methods  to  be  used  and  major  policy 
issues  involved  in  setting  goals  are  not 


determined  by  the  amendment  language. 
The  merits  of  alternative  aproaches  will 
be  discussed  as  part  of  the  actual  goal- 
setting  process.  To  the  extent  feasible. 
information  on  losses  in  specific  areas 
will  be  collected.  The  program  already 
recognizes  the  importance  of  protecting 
gene  pools  for  wild  stocks.  See.  e.g.,  ' 
Program  Section  703.  The  Council  will 
not  identify  specific  areas  and  stocks  of 
emphasis  before  collecting  the 
information  needed  to  support  such  an 
identification. 

14.  Hydro  Assessment  Study.  IDFG 
expressed  concern  that  the  notice 
announcing  the  proposed  amendments 
indicated  that  the  Council's  Hydro 
Assessment  Study  would  provide 
quantitative  data  on  present  and 
potential  fish  production.  IDFG  stated 
that,  to  the  contrary,  that  study  would 
only  identify  fish  distribution  and 
provide  qualitative  description  of 
habitat.  According  to  IDFG.  only  state 
fish  agencies  and  tribes  should  estimate 
production  potential,  because  these 
entities  have  actual  experience  in 
fishery  management. 

Council  response:  The  Council  staff  is 
structuring  information-gathering  efforts 
under  the  Hydro  Asessment  Study  to 
provide  quantitative  data  on 
productivity,  to  the  extent  available. 
Fishery  agencies  and  tribes  are  being 
included  in  those  efforts. 

15.  Miscellaneous  comments.  The 
Weiser  (Idaho)  Chamber  of  Commerce 
and  a  member  of  the  Weiser  City 
Council  urged  the  Council  to  supporl  the 
proposed  Galloway  project  on  the 
Weiser  River  to  assist  in  providing  flows 
for  the  Water  Budget.  Idaho  Consumer 
Affairs,  Inc.  and  Idaho  Wildlife 
Federation  expressed  concern  over 
preserving  minimum  flows  on  the  Snake 
River,  particularly  in  light  of  recent 
legislative  proposals  resulting  from  the 
proposed  settlement  of  litigation 
between  the  Idaho  Power  Company  and 
the  State  of  Idaho.  Similarly,  the  Sho- 
ban  urged  the  Council  to  take  an  active 
role  in  ensuring  that  there  are  adequate 
minimum  stream  flows  in  th  Snake  River 
to  protect  the  program  interests. 

Council  response:  The  Council 
appreciates  these  comments.  Since  they 
did  not  address  the  subject  matter  of  the 
amendment  at  issue,  the  Council  has  not 
modified  the  proposed  amendment 
language.  The  Council  continues  to 
recognize  the  importance  of  adequate 
flows  to  the  realization  of  the  Columbia 
Basin  potential  for  producing  salmon 
and  steelhead.  Several  program 
measures  already  address  the  need  for 
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flows  to  protect  fish  runs.  See,  e.g.. 

Program  Sections  107.  304.  704(h). 

Edward  Sheets, 

F.\(x-utive  Director. 

|FR  Doc.  85-6494  Filed  3-ta-«5;  8:45  am| 

BILLING  CODE  0000-00-M 

POSTAL  RATE  COMMISSION 
I  Docket  No.  C85-1;  Order  No.  6061 
Order  Inviting  Formal  Intervention 

Issued:  March  14. 1985. 

Before  Commissioners:  J.inct  U.  Sleiger. 
Chairman;  Henry  R.  Folsom.  Vicr-Chairman: 
[ohn  W.  Crutcher;  James  H.  Duffy:  Bonnie 
CUiiton. 

Complaint  of  Advo-System.  Inc.,  |Dookel 
No.  C85-11. 

In  Order  No.  604,  the  Commission 

souj^ht  commpnts  from  interested 
persons  on  a  jurisdictional  objection  the 
Postal  Service  raised  to  the  December 
27. 1984  compliant  filed  by  Advo- 
System,  Inc.  In  light  of  the  Service's 
withdrawal  of  its  jun.sdifitional 
objection  (see  USPS  Response  to 
Commission  Order  No,  604  and  Motion 
for  a  Stay  in  Proceedings  filed  March  12. 
1983).  the  Commission  believes  it  is 
appropriate  to  notice  the  complaint  for 
possible  further  proceedings  on  the 
merits.  Accordingly,  the  Commission 
invites  those  interested  in  becoming 
participants  to  file  notices  of 
intervention  within  ten  days  of  this 
order,  under  sections  20  and  2J)a  of  the 
rules  of  practice.  Parties  v\  i.shing  to 
respond  to  the  Service's  motion  to  stay 
the  complaint  proceeding  pending  its 
rulemaking  on  "Plus"  issues  of  second- 
class  newspapers  '  will  furnish  their 
responses  with  or  as  part  of  their  notices 
of  intervention.  Attached  is  a  list  of 
those  who  have  filed  comments  on 
Order  No.  604. 

By  the  Commission. 
Charles  L.  Clapp, 

Secretary. 

Name  and  Representative 

United  States  Postal  Service 

Frances  G.  Beck.  Esquire,  Associate 
General  Counsel,  Law  Department, 
L'S,  Postal  Service,  COMSAT 
Building,  Room  5004,  475  L'Enfant 
Plaza  West,  S.VV.,  Washington,  D.C, 
20260-1140 

and 

Robert  C,  Lowry,  Esquire,  Law 
Department.  US,  Postal  Service. 
COMSAT  Building,  Room  510;),  475 
LEnfant  Plaza  West.  S.W.. 
Washington.  D.C,  202f)O-114{i 


Advo-System.  Inc. 

John  M.  Burzio.  Esquire.  Hydeman. 
Mason.  Burzio  &  Lloyd.  1220  19th 
Street.  N.W..  Suite  700.  Washington, 
D.C.  20036 

and 

Thomas  W.  McLaughlin.  Esquire. 
Hydeman,  Mason.  Burzio  &  Lloyd. 
1220  19th  Street,  N.W.,  Suite  700, 
Washington.  D.C.  20036 

and 

Vince  Giuliano.  Vice  President.  Advo- 
System.  Inc..  239  West  Service  Road* 
Hartford,  Connecticut  06102 

American  Newspaper  Publishers 
Association 

W.  Terry  Maguire.  Esquire.  Tonda  F. 
Rush.  Esquire.  American  Newspaper 
Publishers  Association.  The 
Newspaper  Center.  Box  17407.  Dulles 
International  Airport.  Washington. 
DC,  20041 

Third  Class  Mai!  Association 

Gene  A,  Del  Polito,  Executive  Director, 
Third  Class  Mail  Association.  1133 
15th  Street.  N.W,.  Suite  1037. 
Washington,  DC.  20005 

and 

Keith  R.  McCrea,  Ann  ],  LaFrance.  1201 
Pennsylvania  .Avenue,  .N.W.  Suite  500. 
Washington.  D.C.  20004 

Office  of  the  Consumer  Advocate  Postal 
Hate  Commission 

Stephen  A.  Gold,  Director.  Office  of  the 
Consumer  Advocate.  Postal  Rate 
Commission,  1333  H  Street.  N.W.. 
Suite  300.  Washington.  DC,  20268- 
0001 

and 

Mark  T.  Stephens.  Esquire.  Office  of  the 
Consumer  Advocate.  Postal  Rate 
Commission  1333  H  Street.  N.W,. 
Suite  300.  Washington.  D.C.  20268- 
0001 

|FR  Doc.  85-6530  Filed  3-18-85;  8:45  am] 

BILLING  CODE  771S-01-M 


See  50  FR  9051  (March  6,  1985). 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U,S,C,  Chapter  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 


summary: 

Summarv  of  Proposal(s): 

(1)  Collection  title:  Pension  Reports. 

(2)  Form(s)  submitted:  G-88p. 

(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(4)  Frequency  of  use:  On  occasion. 

(5)  Respondents:  Business  or  other  for 
profit. 

(6)  Annual  responses:  3,300. 

(7)  Annual  reporting  hours:  440. 

(8)  Collection  description:  The  RRA 
provides  for  payment  of  supplemental 
annuity  to  a  qualified  retirement 
annuitant  based  on  age.  length  of 
service  and  a  current  connection  with 
the  railroad  industrj ,  The  collection 
obtains  information  from  the  annuitant's 
employer  to  be  used  in  determining 
entitlement  to  and  the  amount  of 
annuity  applied  for 

Additional  Information  or  Comments 

Copies  of  the  prop<"^l■d  forms  and 
supporting  document  may  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692), 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Robert 
Fishman  (202-395-6880),  of.''ice  of 
Management  and  Budget.  Room  3201. 
New  Executive  Office  Building, 
Washington,  D.C,  2(i'i(i3 
Pauline  Lohens, 

Director  of  Information  and  Data 
Management. 

■KR  Dor.-  85-6526  Filid  3--;a-85:  8  45  am) 
BILLING  CODE  790i-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  21838;  SR-NASO-82-1 1  ] 

National  Association  of  Securities 
Dealers,  Inc.,  Order  Approving 
Proposed  Rule  Change 

M.tn.h  12.  1985, 
I.  Introduction 

The  .National  .Association  of  Securities 
Dealers,  Inc.  ("NASD")  1735  K  Street, 
NW,.  Washington,  D  C,  20006,  filed  a 
proposed  rule  change  on  August  6.  1982 
pursuant  to  Section  19(bi(l)  of  the 
Securities  Exchange  Act  of  1934  ("Act '1. 
and  Rule  19b-4  thereunder,  which  would 
adopt  a  comprehensive  Code  of 
Procedure  ("Code")  to  be  used  by  the 
.\.'\SD  and  its  members  to  rtsolve 
certain  contro\ersies.  On  September  28, 
1982.  the  NASD  filed  an  amendment  to 
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the  proposal  that  expanded  Section  I. 
captioned  "Self-Regulatory 
Organizations  Statement  of  the  Terms 
of  Substance  of  the  Proposed  Rule 
Change,"  to  provide  a  more  detailed 
summary  of  the  proposed  rule.'  Notice 


'  During  the  lime  Ihdt  the  Commission  M<it 
reviewing  the  Code,  the  NASD  submilled  olher 
pruposed  rule  changes  thai  add  or  modify  certain 
NASD  procedures.  To  integrate  these  procedures 
into  the  Code,  the  N.^SD  filed  conforming 
amendments  to  the  Code  and  filed,  or  expects  to 
file,  additional  proposed  rule  changes  that  affect  the 
pruposed  Code.  For  example,  the  NASD  filed  two 
rule  changes  that  made  substantive  adjustments  to 
existing  NASD  regulations  and.  incidentally, 
contained  certain  procedural  provisions  See  SR- 
NASD-A3-21  learly  warning  rule),  approved  in 
Securities  Exchange  Act  Release  No.  20673 
(Febr\jary  17.  1984).  49  FR  7170  (February  27. 1984): 
SR  NASD-84-7  (ceiling  on  fines  imposed  in 
summary  complaint  procedures),  approved  in 
Securities  Exchange  Act  Release  No.  20909  (April 
30.  1964).  49  FR  19425  (May  7.  1984).  In  order  to 
conform  the  Code  with  these  rule  changes,  the 
NASD  filed  amendments  to  the  Code  incorporating 
the  procedural  regulations  specified  in  those  rule 
filings.  See  letter  from  Andrew  Barnes  to  Sarah 
Ackerson  dated  November  14.  1983.  in  SR-NASD- 
82-11  file  (procedural  provisions  of  SR  NASD-8a-21 
conformed  to  the  Code)  and  Amendment  No  2  to 
SR-NASD-82-11  (procedural  provisions  of  SR- 
NASD-84-7  conformed  to  the  Code) 

In  addition,  the  NASD  filed  a  proposed  rule 
change  that  would  permit  the  NASD  to  expel 
members  that  no  longer  satisfy  NASD  membership 
requirements.  SR-NASD-82-2a,  published  for 
comment  in  Securities  Exchange  Act  Release  No. 
19391  (January  3. 1983).  48  FR  1138  (January  10. 
1983).  Because  the  NASD  intended  that  these 
procedures  be  used  in  conjunction  with  Code,  the 
NASD  requested  that  this  proposal  not  be  approved 
until  the  Commission  approves  the  Code. 
Accordingly,  the  Commission  is  issuing  an  order 
approving  SR-NASD-82-28  concurrently  with 
approval  of  the  Code  See  Securities  Exchange  Act 
Release  No.  21841.  (March  12.  1985). 

The  NASD  also  has  recently  submitted  two  olher 
rule  changes  that  will  amend  certain  sections  of  the 
Code  of  Procedure  and  will  be  published  for 
comment  concurrently  with  the  publication  of  this 
approval  order  The  first  rule  change,  among  other 
things.  SR-NASD-85-3.  makes  certain  technical 
amendments  to  the  Code  of  Procedure.  Tke 
Commission  is  approving  this  proposal  on  an 
accelerated  basis.  See  Securities  Exchange  Act 
Release  No.  21840.  (March  12.  1985).  The  second  of 
these  rule  changes.  SR-NASD-85-2  published  for 
comment  in  Securities  Exchange  Act  Release  .No. 
21839.  (March  12.  1985).  adds  a  new  Article  V  to  the 
Code  This  article  provides  procedures  that  the 
NASD  will  follow  when  it  cancels  or  suspends  a 
member  or  bars  or  suspends  a  person  from 
association  with  a  member,  pursuant  to  certain 
sections  of  the  By  Laws  (These  procedures  are  in 
addition  to  summary  suspension  procedures  in 
Article  Vli  of  the  Code  )  This  rule  change  also  adds 
a  provision  enlilling  a  member  or  person  associated 
with  a  member  to  a  heanng  when  the  NASD 
believes  a  person  should  not  be  associate 
member  because  that  person  may  be  sub|ect  to  a 
statutory  disqualification. 

Finally,  the  .NASD  anticipalcs  submitting  another 
proposed  rule  change  that  will  transfer  procedural 
portions  of  the  premembership  interview  provisions 
to  appropnale  sections  of  the  Code.  The 
Commission  approved  these  procedures  in  SR- 
NASD-82-24.  Securities  Exchange  Act  Release  .No. 
21159  (July  20.  19841.  49  FR  30266  (July  27. 1984). 


of  the  proposed  rule  change,  together 
with  its  terms  of  substance,  was  given 
by  issuance  of  Securities  Exchange  Act 
Release  No.  19097  (October  4.  1982)  and 
by  publication  in  the  Federal  Register 
(47  FR  44903.  October  12.  1982)  inviting 
interested  persons  to  comment.  No 
letters  of  comment  were  received. 

II.  Description  I 

The  proposed  rule  change  would 
revise  the  NASD's  Code  of  Procedure  by 
making  it  applicable  to  virtually  all 
disputes  between  the  NASD  and  its 
members,  such  as  disciplinary  actions, 
admissions  decisions,  limitations  or 
denials  of  access  to  services,  and  other 
appropriate  proceedings.  Under  the 
NASD's  current  rules,  the  Code  may  be 
used  only  to  resolve  disputes  concerning 
trade  practices.  Other  disputes  are 
resolved  by  a  variety  of  procedural  rules 
outlined  in  several  other  sections  of  the 
NASD  Manual. *The  proposed  rule, 
among  other  things,  would  replace  these 
scattered  procedural  provisions  with 
one  uniform  body  of  procedural  rules.' 

The  proposal  would  provide,  for 
example,  that  all  disciplinary  actions 
would  be  handled  according  to  the 
procedural  rules  established  by  the 
Code,  rather  than  by  a  separate  set  of 
procedural  rules.  Under  the  terms  of  the 
proposal,  which  are  substantially  similar 
to  current  procedures,  either  the  District 
Business  Conduct  Committee  ("DBCC")  * 
or  a  person  aggrieved  by  the  actions  of  a 
member  ("complainant")  can  file  a 
written  complaint  against  the  member 
("respondent").  The  respondent  must 
reply  to  the  complaint  in  writing.  Unless 
the  respondent  makes  an  offer  of 
settlement,*  this  dispute  will  be 
adjudicated  by  the  DBCC* or  a  hearing 


'See  eg..  NSDA  By  1-aws.  Schedule  D.  Part  VI. 
NASD  Manual  CCM  1  1653  at  1149-5. 

'The  proposal  also  would  make  numerous 
technical  or  non-substantive  changes  to  these 
procedural  rules. 

'  NASD  examiners  in  eachvlistrict  investigate 
alleged  violations  of  NASD  rules  and  federal 
securities  laws.  The  examiners  must  present  the 
evidence  to  the  DBCC.  which  decides  whether  a 
complaint  should  be  filed  against  a  member 
National  Association  of  Security  Dealers.  Inc.. 
Disciplinary  Procedures  3  (1981)  (hereinafter 
referred  to  as  "NASD  Procedures"). 

'The  proposed  retains  the  Code's  basic 
procedures  for  resolving  disputes  by  settlement.  The 
proposal,  however,  specifics  that  additional 
information  must  be  cont.iined  in  the  written  offer 
of  consent  Art   II.  section  4.  SR-NASD-82-11.  at  7. 

"Tersons  who  comprise  the  District  Committee 
and  the  District  Business  Conduct  Committee  are 
the  same  persons.  Explanalun.  An.  VIII.  Sec.  21c)  of 
proposed  N.^SD  By  Laws.  SR-NASD-84-14 
published  for  comment  in  Securities  Exchange  Act 
Release  No.  21.302  (September  10.  1984)  and 
approved  concurrently  with  this  rule  change.  See 
Securities  Exchange  Act  Release  .No.  21843.  (March 
12. 1985).  In  nominating  candidates  for  the  District 
Committee,  the  nominating  committee  attempts  to 


committee  ("committee")  panel  of  three 
or  more  persons,'  at  least  two  of  whom 
are  members  of  the  DBCC. 'Disputes 
may  be  adjudicated  on  the  basis  of  a 
written  record  alone  but  the 
complainant,  if  other  than  the  DBCC,  or 
the  respondent  may  request  an  oral 
hearing.  Normally,  complaints  will  be 
heard  by  the  DBCC  of  the  district  in 
which  the  principal  office  of  the 
respondent  is  located,  although,  to 
ensure  fairness,  the  hearing  may  be  held 
in  an  alternate  location  under  certain 
circumstances. 'The  hearing  committee 
has  wide  discretion  to  allow  parties  to 
submit  additional  evidence. 

After  the  DBCC  reaches  a 
determination  concerning  a 
complainant,  the  respondent  is  notified 
in  writing  of  that  decision  and  may 
appeal  to  the  Board  of  Governors  for  a 
review  of  the  DBCC's  determination. 
Either  the  complaint,  if  olher  than  the 
DBCC,  or  the  respondent  may  note  an 
appeal  and  request  an  oral  hearing 
before  a  hearing  panel  of  the  Board  of 
Governors  ("hearing  panel").  "•  If  the 
respondent  waives  the  oral  hearing,  the 
hearing  panel  reaches  a  determination 
based  on  the  record  submitted  from  the 
DBCC  (or  its  committee)  and  any  new 
material  submitted  by  the  parties.  If  the 
Board  of  Governors  grants  an  oral 
hearing,  parties  are  entitled  to  be  heard 
in  person  before  the  hearing  panel,  be 
represented  by  counsel,  and  present  any 
new  evidence  deemed  relevant  by  the 
hearing  panel.  In  all  cases,  the  hearing 
panel  keeps  a  record  of  the  proceedings. 

After  reaching  a  decision,  the  hearing 
panel  presents  its  recommended 
findings  and  sanctions  to  the  NBCC 
which,  based  on  the  record,  makes  its 


provide  fair  representation  on  the  District 
Committee  by  nominating  members  active  in  the 
various  segments  of  the  investment  banking  and 
securities  industries  within  the  district.  Id  al  Art. 
VIll.  Sec.  4(a). 

'The  DBCC  may  appoint  principals  of.  or  persons 
associated  with.  NASD  members  to  hear  disputes 
See  Art.  II.  section  7.  SR-NASD-82-11  at  12. 

'The  National  Business  Conduct  Committee 
("NBCC").  discussed  infra,  can  waive  the 
requirement  that  al  least  two  members  of  the  DBCC 
sit  on  each  hearing  committee  Art.  II,  section  7  SR- 
NASD-82-11  at  12. 

'  Dunng  the  hearing,  the  district  staff  presents  the 
information  it  has  gathered  concerning  allegations 
against  the  member  to  the  DBCC  or  a  hearing 
committee.  It  is  the  role  of  the  district  staff  to  build 
an  adequate  record  so  that  the  Board  of  Governors 
and  the  Commission  will  have  all  the  information 
necessary  to  reach  an  informed  decision.  N.ASD 
Procedures  at  5. 

'"The  Board  of  Governors  hearing  panel  is 
appointed  by  the  NBCC  and  must  consist  of  al  least 
two  NASD  members,  one  of  whom  is  a  member  of 
the  Board  of  Governors.  Art.  III.  sei  lion  2(b)  of  SR- 
NASD-82-1].  The  NBCC  is  a  standing  Committee  of 
the  Board  of  Governors  that  has  delegated  authority 
to  exercise  powers  with  respect  to  disciplinary  and 
other  matters.  Art.  I.  section  5.  of  SR-NASD-82-11. 
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recommendations  to  the  full  Board  of 
Governors.  The  Board  of  Governors 
miikes  the  final  determination  and  can 
accept,  reject,  or  modify  the  NBCC's 
recommendation.  Finally,  if  a  party 
remains  unsatisfied  with  the  Board  of 
Governor's  decision,  that  party  may 
appeal  to  the  Commission,  in 
accordance  with  Sections  15A  and  19(d) 
of  the  Act. 

In  addition  to  the  above  requirements 
for  conducting  disciplinary  actions,  the 
proposed  rule  sets  forth  regulations  for 
qualification  proceedings  for  members 
and  aS^ciatcd  persons,  summary 
suspensions,  and  various  other 
proceedings  related  to  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  System 
(•'NASDAQ").  The  proposed  rule  also 
states  that  a  member  may  not  serve  on 
any  reviewing  panel  if  it  has  a 
substantial  adverse  interest  in  the 
matter  under  consideration. 

III.  Discussion 

In  the  legislative  history  of  the 
Maloney  Act  of  1938."  Congress  noted 
that  a  securities  association  could  define 
the  specific  procedures  for  disciplining 
its  members  provided  those  procedures 
were  consistent  with  the  Act. '^ More 
specifically.  Section  15A(b)(8)  of  the  Act 
requires  that: 

(t)he  rules  of  the  association  *   '   * 
provide  a  fair  procedure  for  the  disciplining 
of  members  and  persons  associated  with 
members,  the  denial  of  membership  to  and 
person  seeking  membership  therein,  the 
barring  of  any  person  from  becoming 
associated  with  a  member  thereof,  and  the 
prohibition  or  limitation  by  the  association  of 
any  person  with  respect  to  access  to  services 
offered  by  the  association  or  a  member 
thereof. " 

In  addition  Section  15A(h)(l)  of  the  Act 
provides  that: 

|i|n  any  proceeding  by  a  registered 
securities  association  to  determine  whether  a 
member  or  person  associated  with  a  member 
should  be  disciplined  *   *   '  the  association 
shall  bring  specific  charges,  notify  such 
member  or  person  of,  and  give  him  an 
opportunity  to  defend  against,  such  charges, 
and  keep  a  record. 

The  Act  further  requires  that  the 
association  specify  the  act  or  omission 
for  which  the  member  or  associated 
person  is  being  charged,  the  specific 
statute,  regulation,  or  rule  violated  by 


such  action  or  omission,  and  the 
sanction  imposed. "The  Act  imposes 
similar  constraints  on  procedures 
denying  membership,  barring  a  person 
from  becoming  associated  with  a 
me^mber,  or  prohibiting  or  limiting  a 
person's  access  to  services  offered  by 
the  association  or  a  member. '* 
Moreover,  in  the  Senate  Report  of  the 
Securities  Acts  Amendments  of  1975. 
Congress  stated  that  national  securities 
associations  have  a  responsibility  as 
self-regulatory  organizations  to  provide 
fundamental  due  process  in  coaducting 
their  proceedings.'* 

After  reviewing  the  proposed  rule 
change  in  light  of  the  Act's 
requirements,  the  Commission  has 
concluded  that  the  proposed  rule  change 
would  provide  NASD  members  with  fair 
procedures  for  resolving  disputes.  The 
Commission  believes  that  the  Code  is 
consistent  with  the  requirements  of  the 
Act  because,  among  other  things,  it  sets 
forth  provisions  by  which  specific 
charges  will  be  brought  against  a 
member,"  provides  adequate  notice  to 
the  affected  parties  '*and  permits  the 
member  fully  to  defend  itself  against 
such  charges. '*  In  addition,  the  proposed 
rule  provides  that  the  adjudicator  must 
keep  a  record  of  the  proceedings  ^°and, 
if  it  imposes  a  sanction,  state  why  such 
action  is  appropriate.'"  The  Commission 
further  believes  that  the  remaining 
portions  of  the  proposed  rule  dealing 
with  eligibility  hearings  and  NASDAQ 
proceedings  provide  similar  protection 
to  complainants  and  respondents  and 
are  also  consistent  with  the  Act.  Finally, 
the  Commission  finds  that  the  technical 
and  non-subsantive  changes  are 
consistent  with,  and  in  futherance  of, 
the  Act 


"15U.S.C.  15A(1938|. 

"S.  Rep.  No.  1455  al  7.  75lti  Cong..  3d  Stss.  1 
(19:18).  Tlie  courts  have  noted  the  role  that  (he 
Commission  should  play  in  overseeing  NASD 
rulemaking  with  respect  lo  its  adiudicalive 
procedures.  See  e.g..  Merrill  Lynch.  Pierce.  Fanner  Br 
Smith.  Inc.  V.  NASD.  616  F.2d  1363  (5lh  Cir.  1980) 
(the  Commission  must  ensure  that  NASD  rules  offer 
8  fair  procedure  for  disciplinary  hiarinjis). 

"See  also  section  iSA(g). 


"Section  15A|h)(l|(S)-(C|  of  ihe  Act.  See  aho 
Section  15A(h)(3|  of  Ihe  Act. 

"^Section  15A|h)(2)of  Ihe  Act. 

'•Senate  Comm.  on  Banking.  Housing.  &  Urban 
AfTiars.  Report  In  Accompany  S.  249:  Securities 
Acts  Amendments  of  1975.  S.  Rep.  No.  75,  94lh 
Cong..  1st  Sess.  25  (  "Senate  Report"),  reprinted  in. 
1975  U.S.  Code  Cong.  &  Ad  News  179.  203.  In  prior 
judical  proceedings.  Ihe  Commission  has  taken  Ihe 
position  that  Ihe  Act  specifies  the  process  that  is 
due.  and  courts  have  not  required  any  additional 
process  beyond  thai  specified  in  Ihe  Act.  See.  e.g.. 
Allan  V.  SEC.  577  F.2d  3»8.  392  (7th  Cir.  1978) 
(NYSE)  (these  "procedural  safeguards  ■   '   *  and  the 
opportunity  for  nniew  by  the  jCommission)  '   '   ' 
salisfy  Ihe  requirements  of  due  process  under  the 
Fifth  Amendment").  Furthermore,  Ihe  Fifth  Circuit 
staled  that  it  was  Ihe  intent  of  Congress  to  allow 
self-regulalory  organizations  lo  review  Ihe  conduct 
of  their  peers  in  Ihe  securities  market  in  an  informal 
and  flexible  manner.  Merrill  Lynch.  Pierce.  Fenner 
fi- Smith.  Inc.  v.  NASD.  616  F.2d  1363  (5th  Cir  1980). 

"An.  II.  section  2(a)  of  SR-NASD-82-11. 

"Id 

'•An.  II.  section  3.  5.  and  8  of  SR-NASD-82-11. 

"'Art.  II.  section  8(c)  of  SR-NASD-82-11. 

»'  Art.  II.  section  9  of  SR-NASD-82-11. 


Despite  these  findings,  the 
Commission  believes  that  the  proposal 
raises  two  substantial  issues:  (1)  What 
degree  of  separation  of  prosecutorial 
and  adjudicatory  functions  in  NASD 
/"  proceedings  is  required  by  the  Act.  and 
(2)  whether  the  proposed  rule  ensures 
that  hearing  committees  will  be 
unbiased  and  disinterested. 

1.  Siparalion  of  Functions 

Although  there  is  no  provision  in  the 
Code  prohibiting  commingling  of 
prosecutoral  and  adjudicatory  roles  in 
NASD  proceedings,  a  series  of 
Commission  decisions  indicates  that 
such  a  separation  of  functions  is 
required  in  NASD  disciplinary  hearings. 
For  example,  in  //;  re  Richard  W. 
Perkins,  the  Commission  denied 
applicant's  contentions  that  it  was 
deprived  of  due  process,  in  part, 
because  the  NASD  staff  allegedly 
participated  in  the  DBCC's 
deliberation.-' The  Commission  noted, 
however,  that  while  the  NASD 
prosecutorial  staff  engaged  in  ex  parte 
discussions  with  the  District  Committee 
following  the  Committee  hearing,  such 
conversations  were  for  the  limited 
purpose  of  helping  the  NASD  staff 
understand  the  rationale  for  the 
Committee's  decision  in  order  to 
incorporate  this  reasoning  into  the 
staffs  draft  of  the  decision."  The 
Commission,  therefore,  found  that  the 
prosecutoral  staffs  interaction  with  the 
Committee  in  this  substantially 
ministerial  role  did  not  constitute 
impermissible  commingling  of  functions 
under  these  circumstances. 

Moreover,  in  In  re  Sumner  B.  Cotziii 
("Cotzin").  the  Commission  specifically 
stated  that,  while  rigid  separation  of 
investigatory  and  adjudicatory  functions 
was  not  required  by  the  Act,  significant 
separation  of  prosecutory  and 
adjudicatory  roles  nevertheless  should 
be  observed. ^^  In  Cotzin.  the  applicant 
appealed  to  the  Commission  for  rc\  icw 
of  disciplinary  action  taker,  by  the 
NASD  based,  in  part,  on  the  applicant's 
charges  that  it  had  been  denied  due 
process  as  a  result  of  commingling  of 


"  In  re  Richard  W.  Perkins,  Secuniies  Exchange 
Act  Release  No.  19345  (December  16, 1982).  26  SEC 
Docket  1512. 

"  Perkins.  26  SEC  Docket  at  1515.  See  also 
Lunglcy-Howard.  Inc.  et  al.  43  SEC  155  (1966) 
(applicant  was  not  denied  due  process  where  Ihe 
district  secretary,  a  member  of  the  N.\Sn  staff  now 
known  as  district  director,  introduced  the  results  of 
a  NASD  investigation  al  the  hearing).  In  re  Polombi, 
41  SEC.  266(1962)  (no  impermissible  commingling 
of  functions  was  found  where  the  secretary  of 
DBCC  performed  investigatory  funciions  but  did  not 
participate  in  decision  making  functions). 

» In  re  Sumner  B.  Cotzin.  4  SEC  Docket  420 
(1944). 


11038 


Federal  Register  /  Vol.  50,  No.  53  /  Tuesday.  March  19,  1985  /  Notices 


investigallve.  prosecutorial,  and 
decision  making  responsibilities. 
Although  the  Commission  disagreed 
with  the  applicant's  contentions,  it 
cautioned  the  NASD  to  limit  its  staffs 
interaction  with  the  District  Committee 
to  ministerial  functions.  The 
Commission  further  stated  that  NASD 
officers  shouid  not,  in  any 
circumstanres.  participate  in  the 
decision  m;iking  process  and. 
furthermore,  should  avoid  even  the 
appearance  of  such  participation." 
Thus,  the  Commission  has  indicated  in 
this  series  of  decisions  reviewing  NASD 
disciplinary  proceedings  that  the  NASD 
should  ma!n!;;in  significant  separation 
of  prosecutorial  and  adjudicatoiry 
functions  and  the  .\ASD  staff,  in 
general,  should  provide  assistance  to  a 
DBCC  on!\  in  a  ministerial  capacity.** 

In  response  to  the  Commission's 
concerns,  the  .\.\SD  stated  that  it  is 
reluctant  to  include  in  the  Code  a 
specific  pro\  ision  prohibiting 
intermingling  of  prosecutory  and 
adjudicatory  functions  because  it 
believes  that  such  a  separation  of 
functions  does  not  lend  itself  to  a 
specific  rule."  The  NASD  has  agreed, 
however,  to  separate  adjudicatory  and 
prosecutorial  functions  as  a  matter  of 
practice  in  disciplinary  hearings  and  to 
set  forth  a  description  of  the  manner  in 
which  it  provides  for  a  separation  of 
these  functions  in  a  booklet  outlining  its 
disciplinary  procedures. 

In  light  of  the  NASD's  representation 
on  this  matter,  the  Commission  is 
satisfied  that  the  NASD  will  maintain 
appropriate  separation  of  prosecutory 
and  adjudicatory  functions  in  its 
disciplinary  hearings  and  does  not  find 
the  proposed  Code  to  be  inconsistent 
with  the  Act  for  that  reason.  The 
Commission  specifically  does  not 
intend,  however,  for  its  decision 
approving  the  NASD's  Code  to  modify 
the  established  law  regarding  such 
separation. 


"W  al  423  S,:-  uls„  ShulU  v.  SEC  614  F  2d  5«1 
(rth  Cir  I9aO)  |no  imptTmissible  commingling  of 
funclitjns  Wds  found  where  prosecutor  of  a  New 
York  Slock  Enctidnge  disciplinary  action  drafted  the 
Commillee's  response  teller  that  denied  pelilloner's 
motion  10  dismiss). 

"  In  a  series  of  decisions,  the  Commission  has 
upheld  the  propriety  of  the  NASD  disciplindry 
procedure  in  which  the  DBCC  weighs  the  results  of 
the  N.ASD's  staff  invesligdtions.  delermines  on  the 
basis  of  Ihat  information  whether  a  complaint 
should  be  issued  against  a  member,  and  considers 
the  evidence  presented  by  its  staff  in  adjudicating 
Ihat  complaint.  See  Pitlman  &  Company.  Inc.. 
Securities  Exchange  Act  Release  No.  15709  (Apnl  9. 
1979).  17  SEC  Deckel  249.  250  91979):  Lan}>ley- 
Howard.  Inc.  el  a/..  43  S.E-C  155.  157  (1966):  Boren  a 
Cn.  40  S.E.C.  217.  227  (1960). 

■■' Letter  from  Andrew  Barnes.  AssislanI  General 
Counsel.  N.ASD.  to  the  staff  dated  August  24,  1983. 


2.  Conflict  of  Interest 

The  Commission  also  is  concerned 
about  the  proposed  change  in  a 
provision  in  the  Code  intended  to 
minimze  conflicts  of  interest  of  hearing 
panel  members.  The  NASD's  present 
conflict  of  interest  provisions  states  that 
no  member  of  the  Board  of  Governors  or 
DBCC  shall  particpate  in  a  hearing  on 
any  matter  affecting  its  interest. "The 
NASD  has  determined  to  modify  this 
provision  in  the  proposed  rule  to  require 
that  no  member  of  the  Board  of 
Governors  or  DBCC  shall  participate  in 
a  hearing  substantiallv  affecting  its 
interest. '» The  NASD  has  stated  that  the 
requirement  that  a  substantial  interest 
exist  before  a  member  of  a  hearing 
committee  or  Board  be  disqualified  is 
designed  to  prevent  disruption  of 
proceedings  where  a  minimal  conflict  of 
interest  exists.'" 

When  reviewing  NASD  disciplinary 
proceedings  under  Section  19(d)  of  the 
Act,  the  Commission  has  examined  the 
composition  of  disciplinary  hearing 
committees  for  both  stiuctural 
unfairness  i.e..  unfairness  inherent  in  the 
NASD's  adjudicatory  mechanisms  and 
specific  bias  i.e..  personal  bias  of 
individual  committee  members.  The 
Commission  has  consistently  upheld  the 
structural  fairness  of  NASD  disciplinary 
hearing  committees  against  allegations 
that  those  committees  where  biased 
because  they  were  comprised  of 
respondents'  competitors."  When  this 
issue  was  considered  by  the  Third 
Circuit,  the  court  rejected  applicant's 
claims  that  NASD  proceedings  were 
inconsistent  with  the  Act's  requirements 
because  NASD  adjudicators  included 
competitors  of  the  appellant.** That 


"  Section  24  of  Code  of  Procedure  for  Trade 
Practice  ComplainU.  NASD  Monual  (CQH)  |  3022  al 
3030 

"Art  X.  section  1  of  SR-NASD-a2-ll 
"Explanation.  Art.  X.  section  1  of  SR-NASD-82- 
11. 

"  It  is  inevitable,  in  a  system  of  self-regulation, 
that  review  of  disciplinary  actions  will  be 
conducted  by  one's  peers  who.  to  a  grt^atcr  or  lesser 
degree,  are  likely  to  be  competitors  of  the  firm  or 
individual  against  whom  charjjes  are  being  brought. 
Hence,  in  a  senes  of  decision.  Ihe  Commission  has 
rejected  applicants'  allegations  ihat  NASU 
disciplinary  proceedings  were  biased  because 
members  judging  the  case  were  applicants' 
competitors.  See  In  re  Monajiewenl  Financial.  Inc.. 
Secunties  Exchange  Act  Release  .No  1209&  8  SEC 
Doc.  1248.  1252.  n.l7  |1976):  In  rv  Hundley 
Investment  Co..  52  S.E.C.  370,  372  n  5  (1964).  oiTrf 
sub  nam.  Hondley  Investment  Co.  v.  S.E.C..  354  F.2d 
64  (lOlh  Cir.  1965);  In  re  Borvski.  40  S.E.C.  258  263 
11960). 

"First  Jersey  Securities.  Inc.  v  Bergen.  605  F.2d 
690.  »i98  |3d  Cir.  1979).  cert,  denied 444  U.S.  1074 
(1960)  The  case  arose  in  the  rorlext  of  a  request  for 
a  preliminary  injunction  to  enjoin  en  NASD 
disciplinary  proceedings  based,  in  pan.  on 
allegations  of  struclural  and  spacific  bias. 


court  explained  that  the  benefits  of  the 
congressionaly  mandated  scheme  of 
self-regulation  of  the  securities  industry, 
which  is  protected  by  extensive 
substantive  and  procedural  provisions, 
outweights  any  theoretical  bias  that  may 
result  from  potential  competitors 
disciplining  fellow  members  of  self- 
regulatory  organizations,*^ 

In  the  past,  the  Commission  also  has 
considered  the  problem  of  conflicts  of 
interest  of  individual  hearing  committee 
members  and,  in  the  cases  reviewed, 
rejected  charges  of  specific  bias.^* 
Moreover,  the  Commission  has  noted 
that  even  if  such  conflict  of  interest 
exists,  it  does  not  necessarily  taint  the 
entire  disciplinary  hearing.  De  novo  or 
appellate  reviews  by  disinterested 
NASD  panels  or  by  the  Commission 
have  overcome  such  apparent  conflicts 
or  made  them  harmless  error.  For 
example,  in  In  re  Sherman  Gleason,  the 
Commission  considered  applicant's 
charges  that  a  member  of  a  DBCC  has 
expressed  prior  criticism  of  the 
applicant's  business  methods  and 
considered  the  applicant  guilty  before 
the  hearing."  Because  of  that  member's 
influence  on  the  entire  committee,  the 
applicant  asserted  that  he  was  deprived 
of  a  fair  hearing.'*  The  Commission 
found  impropriety  in  the  disciplinary 
proceedings,  but  it  stated  that  any 
prejudice  on  the  part  of  the  DBCC  would 
be  cured  by  the  independent  review 
procedure  of  the  Commission.'^  The 


"W.  31899. 

'■•  In  re  Management  Financial.  Securities 
Exchange  Act  Release  No.  12098.  8  SEC  Doc.  124& 
1252  n.l7  (1976)  (applicants  claims  that  ■  dislnci 
official  was  pursuing  a  "personal  vendetta  "  and 
was  subjecting  them  to  widespread  harassment  did 
not  constitute  bias.  The  Commission  noted  Ihat 
applicants  made  no  claim  thai  the  district  ofricial's 
actions  deprived  them  of  a  fair  hearing  and  further 
concluded  that,  in  any  event,  the  NASD's  findings 
were  not  affected  by  Ihe  alleged  misconduct  and 
neither  were  the  findings  of  the  Commission);  Boren 
f-  Co..  40  S.E.C.  217.  227  (1960)  (asserted  rumors  In 
Ihe  investmeni  community  Ihat  Boren  a  Co.  was 
"being  closed"  by  the  NASD  and  certain  activities 
of  Ihe  district  secretary  and  a  NASD  examiner  did 
not  establish  bias  on  the  part  of  members  of  Ihe 
district  committee  where  district  committee 
members  were  not  shown  to  be  connected  with  such 
activities).  Cf  f.B.  Howard  Investment  Co.  el  ol.  41 
S  E.C..960.  193  n  3  (1963)  (applicant's  charges  that 
the  NASD  distncl  secretary  was  prejudiced  against 
it  were  contradicted  by  app)icanls  earlier  statement 
that  It  has  been  provided  a  fair  hearing). 

"  In  re  Sherman  Gleason.  15  S.E.C  639  (1944). 
''"  Id.  at  646. 

"  Id.  at  648-649.  Furthermore,  in  another  case 
appealed  to  Ihe  Commission,  an  applicant  sought 
review  of  a  NASD  disciplinary  hearing  based,  m 
part,  upon  Ihe  charge  thai  a  member  of  Ihe  hearing 
panel  cleared  applicant's  accounts  and  would  have 
been  Ihe  obvious  parly  to  receive  Ihe  applicant's 
business  if  Ihe  DBCC  ruled  against  Ihe  applicant. 
The  Commission  found  the  contention  without  merit 
and  indicated  Ihat.  even  if  such  a  conflict  existed, 

Continued 
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Commission  cautioned,  however,  that 
the  problem  of  Committee  biiis  should 
be  "one  of  grave  internal  concern  to  the 
NASD."'« 

Although  the  Commission  has  found 
that  NASD  disciphnary  hearing 
committees  are  not  structurally  biased 
and  that  allegations  of  specific  bias  can 
be  cured  by  de  novo  review,  the 
Commmission  believes  that  the  NASD 
should  continue  to  strive  to  eliminate 
inappropriate  or  material  conflicts  of 
interest  from  its  hearing  committees.  By 
ensuring  that  members  of  these 
committees  are  not  materially  biased, 
the  NASD  will  continue  to  provide  a 
respondent  with  a  fair  hearing  at  all 
levels  of  its  disciplinary  proceedings.  In 
addition,  such  precautions  may  further 
reduce  the  opportunity  for  disciplined 
members  or  associated  persons  to  bring 
appeals  based  on  allegations  of  conflict 
of  interest.  The  Commission  believes 
that  the  conflict  of  interest  provision  of 
the  Code,  as  interpreted  by  the  N,'\SD, 
advances  these  goals  because  it 
empowers  the  NASD  to  continue  to 
ensure  that  adjudicators  are  not  affected 
by  conflicts  of  interest  proscribed  by  the 
Act. 

Based  upon  discussion  with  the  ,NASD 
staff  and  the  Commission  staff,  the 
Commission  understands  that  the  NASD 
will  enforce  the  conflict  of  interest 
provision  conscientiously  and  with 
consideration  of  individual 
circumstances.  For  example,  the 
Commission  believes  that  the  NASD 
may  not  need  to  disqualify  individuals 
from  serving  on  committees  when  the 
conflict  is  particularly  attenuated  or 
technical.  Nonetheless,  the  Commission 
anticipates  that  the  NASD  will 
administer  the  conflicts  provisions  to 
avoid  inappropriate  conflicts  of 
interests. 


the  (Jc  novo  review  by  both  the  NASU  Board  of 
Governors  anH  the  Commission  would  cure  any 
Injury  suffered  by  the  appliranl.  In  re  Paul  F. 
Kpndnck.  19  SEC  Docket  153.  155  (1980). 

Similarly,  in  a  case  appealed  to  the  First  Circuit, 
the  appellant.  First  lerse>  Securities.  Inc.  ("First 
Icrsey").  chfillenfied  the  propriety  of  a  disciplinary 
proceeding  on  a  \  anety  of  procedural  and 
substantive  grounds,  including  allegations  that  the 
NASI)  and  one  of  its  corpora le  officers  had  a  long 
standing  bias  against  First  Jersey.  The  court  found, 
among  other  things,  that  any  specific  bias  of  UBCC 
memliers  would  be  neutralized  by  independent 
review  of  the  Board  of  Governors  and  the  right  of 
appeal  to  the  Commission  First  /rrsry  Si'nirilies. 
Inc.  v.  Bery:pn.  605  F  2d  690.  699-?tX)  |3rd  Cir.  1979). 
cert  denied  444  t.'  S  1074  (19801  See  also  R.  H. 
lohnsnn  F  Cc  v  S  f  C  ,  1<W  F  2d  690  695  (2d  Cir  ) 
(errors  in  the  proceedinys  of  a  secunlurs  association 
will  be  considered  only  if  they  affected  the 
Commission  s  independent  review  of  ihe 
associations  proceedings),  cert  denu-d.  344  US.  855 
(195:;)  (errors  in  the  proceedings  of  a  securities 
exchange  will  be  considered  only  to  the  extent  that 
they  infected  Commission  action  and  led  to  error  on 
its  part). 

=>»  Cleason.  IS  S.E.C.  at  649. 


IV'.  Conclusion 

Accordingly,  the  Commission  finds 
that  the  proposed  rule  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD,  and.  in 
particular,  the  requirements  of  Section 
15.\  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  SR- 
NASD-82-11  be.  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Marlii't  Regulation,  pursuant  to  delegated 
authority,  17  CKR  20O.3O-3(a){12). 
lohn  Wheeler, 
fyfcTf  t  CI  ry. 
[¥R  Doc.  85-6570  Filed  3-18-85,  8;4S  am) 
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[Release  No.  21850;  SR-NASD-84-291 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

M.irch  13,  1985. 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  1735  K  Street, 
NW.,  Washington.  D.C.  20006.  submitted 
on  December  5,  198-1,  a  proposed  rule 
change  pursuant  to  Section  19(b)(1)  of 
the  Securities  E.xchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder  to 
amend  Schedule  A  under  Article  III  of 
its  By-Laws  by  adding  a  new  section. 
Section  11,  that  will  authorize  the  .NASD 
to  impose  and  collect  compensatory 
charges  to  cover  the  cost  of  data  and 
NASD  publications  provided,  upon 
request,  to  members  of  the  public. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of' 
the  proposed  rule  change  ivas  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
21569,  December  17.  1984)  and  by 
publication  in  the  Federal  Register  (49 
FR  50349,  December  27,  1984).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  Section 
15A  and  the  rules  and  regulations 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is,  approved. 


For  the  Commission,  by  the  DiMsiun  of 
M.irlkit  Regulation,  pursuant  to  delegated 
Hulhonty.  17  CFR  200.30-3(a)(12). 
John  Wheeler, 
Sfcri'lary. 
\Vf<  Doc.  65-6569  Filed  3-1&-85;  8:45  am] 

BlU-ING  COM  MIO-OI-M 


[Release  No.  21841;  SR-NASD-82-2e] 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

Man  h  12  VJh.S 

The  .National  Association  of  Securities 
Dealers.  Inc.  ("NASD").  1735  K  Street, 
NW..  Washington,  D.C.  20006, 
submitted  on  December  22,  1982.  a 
proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder  to  delete  Article  I, 
Section  13  of  the  .NASD  s  By-Laws  that 
were  in  effect  prior  to  the  appro\al  of 
the  NASD's  revised  By-Laws.'  Article  I, 
Section  13  provided  procedures  to  be 
followed  by  the  NASD  Board  of 
Governors  in  making  a  determination 
whether  a  member  should  retain  its 
memi)ership  status  or  whether  an 
applicant  for  membership  possesses  the 
necessary  qualifications.  Similar 
provisions  have  been  incorporated  in 
the  NASD's  proposed  Code  of 
Procedure.  Accordingly,  the  .NASD 
requested  that  the  approval  of  the 
proposed  rule  change  deleting 
membership  continuance  proceedings 
coincide  with  Commission  approval  of 
the  proposed  Code  of  Procedure.  In  a 
companion  release  today  the 
Commission  has  approved  SR-NASD- 
82-11.  the  N.ASD  Code  of  Procedure.' 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
19391.  January  3.  1983)  and  by 
publication  in  the  Federal  Register  (48 
FR  1138,  January  10, 1983),  No  comments 
were  received  with  respect  to  the 
proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
(he  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  .NASD  and,  in 
particular,  the  requirements  of  Section 
15A  and  the  rules  and  regulations 
thereunder. 


■5<^  Securities  Fxchangt  Act  RalaoMNo.  21043. 
(March  12. 1985)   The  NASD  s  revised  B^-l,a»vg 
were  approved  concurrentl>  with  this  order 

■  Secunlies  Exchange  Act  ReieaM  No.  21&.M. 
(March  12. 19BS). 
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It  IS  therefore  ordered,  pursuant  to 
Sfttion  19(h)(2)  of  the  Act.  that  the 
Hl)0\p-menlioned  proposed  rule  change 
hf,  ,ind  it  hereby  is.  approved. 

Kur  the  Commission,  by  tho  Division  of 
.M.irkft  RcjJiilalion.  pursuant  to  dcli'g.iti.'d 
,1  .'hrri  y    1~  CKR  200.30-3(a)(12). 
|otin  Wheeler. 
Si  c  Tftury. 

|KR  niic  85-6,^.67  Filed  .3-18-85.  8:45  Hm) 
BILLING  CODE  S010-01-M 


A. 


(Release  No.  21843;  SR-NASO-84-141 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

M.iri  h  li.  WHo 

On  June  14. 1S)84.  the  National 

As.sociation  of  Securities  Dealers,  Inc. 
(•■NASD"),  IT-So  K  Street,  NW.. 
Washington.  DC  20()(16.  filed  with  the 
Commission  pursuant  to  section  19(1)](1) 
of  the  Securities  n.xch.mge  .Act  of  1934 
(■■.Act")  iind  Rule  19!)-4  thereunder,  a 
proposed  rule  ch.inae  to  codify  and 
revise  generally  the  NASD's  By-Laws. 
The  proposed  rule  change  is  part  of  the 
.\.ASD  s  effort  to  review  and  revise  its 
rtiles,  By-Laws,  and  IntP-rpretations.  The 
proposed  amendments:  (1)  Codify 
existing  interpretations  of  the  .\'ASD's 
[5  )ard  of  Governors;  (2)  conform  the  By- 
Laws'  language  to  changes  in  the  Act 
made  by  the  Securities  Acts 
Amendments  of  1975:  and  (.1)  eliminate 
or  modify  obsolete  provisions  of  the  By- 
Laws.  The  proposal  includes  numerous 
technical  and  substantive  modifications 
to  the  By-Laws. 

Notice  of  the  original  proposed  rule 
change  together  with  the  terms  of 
substance  of  the  proposed  rule  change 
was  given  by  the  issuance  of  a 
Commission  release  Securities  F.xchange 
Act  Release  No.  21302  (September  in. 
l')H4)  and  by  publication  in  the  Federal 
Register  (49  FR  J6184.  September  14. 
19.B4).  In  response  to  this  notice,  one 
comment  on  the  proposal  was  received 
by  the  Commission.' 


'  In  r(il.ii!i..n  Id  the  one  cofnmenl  rci.i'ived  l)y  Ihi? 
Ciimmissjf)n.  the  .\a\SD  reueivpd  five  comments 
when  it  .submilled  Ihe  text  of  the  proposed  By-Uivvs 
to  Ihe  .\.-\.SL)'s  memliers  for  tommenl.  prior  lu 
sulimillinR  the  proposal  to  Ihe  Commission.  Sre 
NASD  Nolice-to-Members  83-8  [Feliru.iry  4.  1M8.3). 
The  NASD  agreed  with  a  majonly  of  the  comments 
submitted  by  its  members  and  revised  the  proposal 
accordingly  before  submiltin;;  it  to  the  Commission. 
None  of  those  commentators  has  responded  ttj  the 
Commission's  request  for  comment.  The 
Ciimmission  believes  that  the  NA.SI).  in  its  revisions 
iif  the  instant  proposed  rule  ch.injje  .ipd  its 
submission  of  ihe  .Amen.Jmg  Proposal,  has 
addressed  adi'<jiialely  these  comments.  S'e  infra 
nole  4  and  .,(  (  umpanyinR  text. 


The  one  commentiletter  received  by 
the  Commission  wa$  submitted  by  the 
Municipal  Securities  Rulemaking  Board 
('MSRB').  which  stated  that  the  NASD's 
revised  By-Laws  failed  to  indicate  that 
certain  provisions  in  the  By-Laws  do  not 
apply  to  NASD  menibers  that  deal  in 
municipal  securities.'  The  letter  noted 
that  the  municipal  securities  activities  of 
such  broker-dealers  are  governed  by  the 
MSRBs  rules,  not  the  NASD's  rules.  For 
example,  the  MSRB  noted  that 
municipal  securities  brokers  and  dealers 
are  subject  to  MSRB  rules  concerning 
their  professional  qualifications  and  not 
Ihe  requirements  of  the  NASD.  The 
MSRB  suggested,  therefore,  that 
municipal  securities  brokers  and  dealers 
be  specifically  exempted  from  Article  11, 
Sections  2  and  3  of  the  proposed  .NASD 
By-Laws  dealing  with  member 
qualification  standards. 

In  addition  to  the  comments  of  the 
MSRB,  the  Commission  staff  ("stafr") 
was  concerned  about  several  provisions 
in  the  proposed  By-Laws  permitting 
summary  suspension  of  members  and 
associated  persons.  The  staff  believed 
that  portions  of  the  proposal  were 
inconsistent  with  Section  15A(h)(3)  of 
the  Act.  which  permits  summary 
suspension  of  members  and  persons 
associated  with  members  only  under 
specified  conditions.  In  the  staffs  view, 
where  such  conditions  are  not  present, 
notice  and  opportunity  for  a  hearing  are 
required  by  Section  15A(h)(2)  of  the  Act. 
The  staff,  therefore,  suggested  that 
Article  II,  Section  3(c).  Article  VI, 
Section  3  and  Article  VII,  Section  2  be 
amended  to  provide  notice  and 
opportunity  for  a  hearing  as  required  by 
the  Act.' 

Finally,  the  staff  nbted  that  the  By- 
Laws  contained  no  aonflicts  of  interest 
provision.  The  staff  suggested  that  such 
a  provision  be  included  in  the  By-Laws 
to  ensure  that  all  deQision-making 
panels  of  the  NASD  be  impartial. 

To  address  the.se  concerns,  the  NASD 
has  filed  a  new  proposed  rule  change, 
SR-NASD-85-2  (the  "Amending 
Proposal")  to  further  amend  the  By- 
Laws,  '  The  Amending  Proposal, 


'  Letter  from  Diane  C.  Kljtike,  Deputy  General 
Counsel.  MSRB,  to  .Shirley  £■  Hollis.  Acting 
Secretary,  SFC,  October  i(^  1984, 

■  One  commentator  madt  similar  obieclions  and 
su(«eslions  to  the  NASD  concernins  the  summary 
suspension  provisions  of  the  proposed  By-Laws 
prior  to  the  sub.mlssion  of  ijie  proposal  to  the 
Commission.  I>;tler  from  Sillivan  A  Cromwell  to  S. 
William  Broka,  Secretary,  IJASD.  dated  April  22. 
iyfl3.  I 

'On  .March  5, 19a5,  the  ."OASD  filed  Amendment 
No.  1  to  SR-NASD-fl.5-2  wBich  stated  that  Ihe 
proposed  amendments  to  Ifte  By-Uws  were 
submitted  for  membership  vote  in  Nolt;  to  Members 
ft>-3  (January  14,  1985)  andlsubsequenlly  approved. 


described  more  fully  in  a  companujn 
release.*  would,  among  other  things.  (1) 
modify  the  NASD  summary  suspension 
authority  and  provide  notice  and 
opportunity  for  hearings  under 
appropriate  circumstances:  (2)  include  a 
conflicts  of  interest  provision:  and  (3) 
add  language  slating  that  the  municipal 
securities  activities  of  NASD  members 
are  governed  by  the  MSRBs  rules,  and 
not  the  NASD's  rules. 

As  noted,  the  Commission  is 
publishing  concurrently  the  Amending 
Proposal  for  comment,  and  the 
Commission  expects  to  approve  it 
absent  significant  adverse  public 
comment.* The  Commission  wishes  to 
emphasize,  however.  th.U  during  the 
time  between  the  approval  of  SR- 
NASD-a4-14  and  the  Amending 
Proposal,  it  is  clear  that  the  Act  allows 
the  NASD  to  use  its  summary 
suspension  authority  only  in  those 
circumstances  outlined  in  Section 
15A(h)(3)  of  the  Act.  Prior  to  any 
suspensions  not  c'ovcred  in  that  sectu)n. 
the  Commission  and  the  NASD  have 
agreed  that  affected  persons  will  receive 
the  notice  and  opportunity  for  a  hearing 
that  would  be  provided  pursuant  to  the 
Amending  Proposal.  In  addition,  the 
Commission  emphasizes  that  all  MSRB 
regulations  remain  in  full  effect  during 
this  interim  period. 

The  Commission  believes  that  the 
provisions  of  the  proposal  relating  to 
membership  qualifications  are 
consistent  with  the  Act.  Specifically,  the 
By-Laws  provide  that  any  registered 
broker,  dealer,  or  municipal  securities 
broker  or  dealer  will  be  eligible  for 
membership  in  the  NSAD  as  required  in 
Section  15A(b)(3)  of  the  Act.  In  addition, 
the  sections  of  the  proposed  By-Laws 
relating  to  denial  of  membership  are 
consistent  with  Section  15A(g)|3)(A)  of 
the  Act,  which  permits  a  securities 
association  to  deny  membership  to  an 
applicant  if  it  does  not  meet  that 
organization's  qualification 
requirements.  The  NASD  also  may  deny 
or  cancel  membership  if  a  party  is 
subject  to  a  statutory  disqualification,  as 
specified  in  Section  15A{g)(2)  of  the  Act. 
Furthermore,  the  section  of  the  By-Law 
dealing  with  the  National  Association  of 
Securities  Dealers  Automated  Quot.ition 


'Securities  Exchange  Act  Release  No.  218.'!9. 
(March  12. 1985)  (Publication  for  comment). 

'In  another  recently  filed  rule  chanj^e.  Ihe  NASD 
has  stated  it  will  consolidate  all  Schi^dules  m  thi- 
present  By-ljaws  into  a  separate  seciion  of  the 
NASD  Manual.  In  addition,  that  amendmenl  deletes 
certain  obsolete  or  redundant  portions  of  Schedule 
C  and  D  of  the  By-Laws,  This  rule  change  SR- 
NAS[)-85-3.  Securities  Exchange  Act  Release  No 
21840.  (March  12.  1985),  has  received  accelerated 
approval  and  becomes  effective  at  the  same  time  as 
Ihe  By-Laws. 
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System  enables  the  NASD  to  adopt  rules 
that  ensure  that  quotations  are 
disseminated  accurately  and  efficiently, 
as  required  by  Section  15A(b)(n)  of  the 
Act.  The  Commission  also  finds  that  the 
technical  changes  include  in  the 
proposal  are  consistent  with  the  Act. 

Accordingly,  the  Commission  believes 
that  the  proposed  rule  change  will 
facilitate  the  N'ASD's  ability  to  admit  or 
deny  members  and  otherwise  to  regulate 
membership  in  its  organization. 
Furthermore,  the  Amending  Proposal, 
which  the  Commission  expects  to 
approve  after  the  expiration  of  the 
comment  period,  will  provide  additional 
procedural  safeguards  to  NASD 
members  and  will  make  certain  other 
necessary  clarifications.  The 
Commission  finds,  for  the  reasons  set 
forth  above  and  based  on  the  NASD's 
commitment  to  apply  the  summary 
suspension  contained  in  the  rule  in  a 
manner  consistent  with  the 
requirements  of  Section  15A(h)(3)  of  the 
Act,  that  proposed  rule  change  SR- 
NASD-84-14  is  consistent  with  the       , 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  NASD  and,  in  particular,  the 
requirements  of  Section  15A  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that 
proposed  rule  change  SR-NASD-84-14 
be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulalion.  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a)(12). 

John  Wheeler, 

Secretary. 

jFR  Doc.  8,V().i68  Filed  3-18-85;  8:45  am) 

BILLING  CODE  eOlO-OI-M 


(Release  No.  34-21839;  File  No.  SR-NASD- 

85-21 

Self  Regulatory-Organizations; 
Proposed  Rjie  Change  by  National 
Association  cf  Securities  Dealers.  Inc. 
Relating  to  P,  ;p?sed  Amendments  to 
NASD  By-Laws  :  nd  Code  of  Procedure 

Pursuant  to  soLtion  19(b)(1)  of  the; 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  March  5,  1985.'  the  National 
Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


'The  NASD  ori;>]n<illy  sulimilled  SR-NASD-82-5 
on  February  12.  1985  and  subsequently  filed 
Amendment  No.  1  to  SR-NASD-85-2  on  March  5, 
1985. 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Association  is  proposing  to  make 
certain  amendments  to  the  NASD's  By- 
Laws  and  Code  of  Procedure  as 
discussed  below. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fur.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  it  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  amendments  to  the  By- 
laws, as  well  as  the  amendments  to  the 
Code  of  Procedure,  shall  codify  certain 
Association  practices  relating  to  the 
expulsion  and  suspension  of  members 
and  associated  persons.  In  addition,  the 
amendments  to  the  By-laws  would 
prohibit  participation  in  adjudicatory 
proceedings  in  which  a  conflict  of 
interest  exists  and  would  recognize  the 
rulemaking  authority  of  the  Municipal 
Securities  Rulemaking  Board. 

The  proposed  revisions  to  the  By- 
Laws  and  Code  of  Procedure  are 
designed  to  aid  the  Association  in  more 
adequately  fulfilling  its  responsibilities 
as  defined  under  Section  15A  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"). 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  amendment  will  not 
result  in  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  proposed  amendments  to  the  By- 
Laws  were  approved  by  membership 


vote. -The  proposed  amendments  to  the 
Code  of  Procedure  were  approved  by 
the  NASD  Board  of  Governors  at  its 
November  1984  meeting.  Amendments 
to  the  Code  of  Procedure  do  not  require 
membership  vote. 

Comments  were  solicited  in  Notice  to 
Members  85-3  (January  14. 1985).  The 
Association  has  received  two  written 
comments  and  has  filed  with  the 
Commission  an  analysis  of  those 
comments. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Chanj;p  and  Timing  for 
Commission  .Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiil: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons*are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450 — 5th  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copjing  in  the 
Commission's  Public  Reference  Section, 
450— 5ih  Street,  N.W..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  9,  1985. 


■The  results  of  the  membership  vote  were 
submitted  in  Amendment  No.  1  to  SR-N.^SD-SS-Z. 
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For  ihe  Cummission.  bv  the  Division  of 
Mdrket  Rr^ul.itinn.  pursii.inl  to  (iclfj^aled 
duihonly 

|ohn  Wheeler, 

Sfcrt'tury. 

March  12.  1985. 

[FR  Uo(-  85-6o.i4  Filed  .3-18-«5:  8:45  am| 

BILUNC  COOe  N10-01-M 


(Release  No.  34-21840;  File  No.  SR-NASO- 
85-31 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Accelerating 
Approval  of  Proposed  Rule  Change 
Regarding  the  Code  of  Procedure  and 
By-Laws 

F'ursuant  to  Section  19(b)(1)  of  the 
Securities  F.\{:han«e  Act  of  1934  (the 
•Act").  15  Lf.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  5,  1984,  the 
.\<itiop.al  .Association  of  Securities 
Dealers.  Inc.  (-.N'ASD'  )  filed  with  the 
Securities  and  Exchange  Commission 
Ihe  proposed  rule  change  as  described 
herein.  The  Commission  is  publishing 
this  notit:e  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.  The  proposal  would  ni.ike 
certain  technical  changes  to  the  N.'XSU's 
recodified  Code  of  Procedure  ("Code")  ' 
and  del(!te  certain  sections  of  Schedule 
C  and  D  to  the  By-Laws  which  have 
become  obsolete.  The  proposed 
amendments  are  designed  to  aid  the 
Association  in  more  adequately  fulfilling 
i!.s  responsibilities  as  defined  under 
Section  15A  of  the  Act. 

Interested  persons  are  in\  ited  to    ■ 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  ,N.W..  Washington,  DC. 
20549.  Reference  should  be  made  to  File 
.\u.  SR-\ASD-85-3. 

Copies  of  Ihe  submission,  all 
subsequent  amendments,  all  written 
Statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
-•nay  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 


■  Srf  SR-.\ASD-«Z-11  fjublishtd  for  commeni  in 
S'-iuriiips  Ex.  h,insf  .Ail  Release  No,  19IS7  |October 
4   iy«2l.  47  ¥R  44903  October  12.  19H2.  The 
Commission  is  ipproving  SR-N.-\SD-82-U 
ronrurrenilv  with  this  rule  chdnRe  iVe  Securities 
Kxv.h.in«e  Arl  Rolcdse  .\o  21ftJ8.  (.March  12. 1965). 


use.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  Section 
15A.  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
that  this  filing  is  a  companion  to  the 
NASD's  Code  which  was  published  for 
comment  and  is  being  approved 
concurrently  with  this  rule  change.  This 
rule  change  provides  mere  technical 
adjustments  to  the  Code.  The 
Commission  believes,  therefore,  that  it  is 
useful  to  approve  this  rule  change  so 
that  these  technical  amendments 
become  effective  at  the  same  time  the 
Code  is  approved. 

It  is  therefore  orderrd,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be.  and  hereby  is.  aparoved. 

For  the  Cummission.  t^  the  Division  of 
Market  Regulation  pinsUant  to  dclej^ated 
authority. 
lohn  Wheeler, 
Secretary. 
M.3rch  12, 1985. 

(FR  n.K;  «5-t>,iti3  Filed  3|^18-«5:  8:45  um| 
BILLING  CODE  »010-01-M 


(Release  No.  21842;  SR-NASD-84-231 

SeifRegul^ory  Organizations; 
National  Association  of  Sacurities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

M.irch  12.  1985. 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD").  1735  K  Street, 
N.W.,  Washington.  D.C.  20006. 
submitted  on  October  2, 1984,  a 
proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder  to  modify  several 
sections  of  the  NASD's  amended  Code 
of  Procedure  ( 'Code")  which  the 
Commission  is  approving  concurrently 
with  this  proposal. '  The  proposal 


'SR-NAS1>«2-11  WHS  publi.shed  for  commeni  in 
Serurilies  Exi.hiinije  Act  Release  No.  19097  (October 
4,  1982),  47  FR  44903  lOclobet  12.  19a2)  and 
approved  in  Securities  Exchange  Act  Release  No. 
2183a.  (March  12, 1985). 


modifies  the  Code  by  creating  a  Market 
Surveillance  Committee  and  specifying 
that  committee's  operating  procedures. 
The  proposal  also  deletes  Section  8  of 
the  Code,  which  deals  with  the  violation 
of  rules  of  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
System,  since  the  proposal  transfers 
jurisdiction  over  the  proceedings 
contained  in  that  section  to  the  Market 
Surveillance  Committee.  In  addition,  the 
proposal  makes  several  minor  technical 
amendments  to  the  Code. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
21434.  October  29.  1984]  and  by 
publication  in  the  Federal  Register  (49 
FR  44257,  November  5, 1984).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASU  and.  in 
particular,  the  requirements  of  Section 
15A  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is,  approved. 

For  Ihe  Commission,  by  the  Division  uf 
Market  Regulation,  pursuant  lo  delecHled 
authority.  17  CFR  20O.30-3(a)(12). 

John  Wheeler, 

St'cretary. 

(FR  Doc.  85-6565  Filed  3-18-85:  8:45  am) 
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DEPARTMrNT  OF  TRANSPORTATION 

Federal  Aviation  Adrr.inistration 

Air  Traffic  Procedures  Advisory 
Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463:  5  U.S.C.  App.  1).  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  (F/X.A)  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  to  be  held  from  April  22.  at  9 
a.m..  through  April  26, 1985.  at  4  p.m.,  at 
FAA  Headquarters,  800  Independence 
Avenue,  SW.,  Washinglon.  DC. 

The  agenda  for  this  meeting  is  is 
follows:  A  continuation  of  the 
Committee's  review  of  present  air  traffic 
control  procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 
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1.  Approval  of  minutes. 

2.  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify,  not  later  than  April  19. 
1965.  Mr.  Walter  H.  Mitchell,  Executive 
Director,  ATPAC,  Air  Traffic,  ATO-301, 
800  Independence  Avenue,  SW.. 
Washington,  DC.  20591,  telephone  (202) 
425-3725.  Information  may  be  obtained 
from  the  same  source. 

The  next  quarterly  meeting  of  the 
FAA  ATPAC  is  planned  to  be  held  from 
)uly  23  through  July  26,  1985.  in  New 
York. 

A  member  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  in  Washington,  D.C..  on  March  8, 
198.5. 

Waiter  H.  Mitchell. 

Executive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 
|FR  Doc.  85-6448  Filed  3-1&-85;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  March  14, 1985. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremenf(s)  to 


0MB  (listed  by  submitting  bureau(s)), 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
1,.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7221, 1201  Constitution 
Avenue.  NW..  Washington.  D.C.  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0059 

Form  Number:  IRS  Form  4137 

Type  of  Review:  Extension 

Title:  Computation  of  Social  Security 

Tax  on  Unreported  Trip  Income 
OMB  Number:  1545-0901 
Form  Number:  IRS  Form  1098 
Type  of  Review:  Revision 
Title:  Mortgage  Interest  Statement 
Clearance  Oficer:  Garrick  Shear  (202) 

566-6150.  Room  5571.  1111 

Constitution  Avenue,  NW., 

Washington.  DC.  20224 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-fiBao.  Office  of  Management  and 

Budget.  Room  3208,  New  Executive 

Office  Building.  Washington,  D.C. 

20503 
Joseph  F.  Maty, 

Departmental  Reports  Management  Office. 
|FR  Doc.  eS-a.SOfi  Filed  3-18-85;  8:45  am] 
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Internal  Revenue  Service 

Nonconventional  Source  Fuel  Credit; 
Publication  of  Inflation  Adjustment 
Factor  and  Reference  Price  for 
Calendar  year  1984 

agency:  internal  Revenue  Service, 

'!'i<i>'.:ry. 

action:  Publication  of  inflation 

adjustment  factor  and  reference  price 


for  calendar  year  1984  as  required  by 
section  29(d)(2)(A)  of  the  Internal 
Revenue  Code  (26  U.S.C.  29(d)(2)(A)) 
(formerly  44D  renumbered  by  the  Tax 
Reform  Act  of  1984). 

SUMMARY:  The  inflation  adjustment 

f.ii  'ii;  f.nd  reference  price  are  used  in 
determining  the  availability  of  the  tax 
credit  for  production  of  fuel  from 
nonconventional  sources  under  section 
29  of  the  Internal  Revenue  Code. 

DATE:  The  1984  inflation  adjustment 
factor  and  reference  price  apply  to 
qualified  fuels  sold  during  calendar  year 
1984. 

Inflation  Factor:  'I'hf'  ir.H.iM'P. 
adjustment  factor  for  caicnd.i.'-  \i  ,i.'  UtM 
is  1.3673. 

Price;  The  reference  price  for  all 
qualified  fuels  is  S25.88  per  equivalent 
barrel  for  the  1984  calendar  year. 

Because  the  above  reference  price 
does  not  exceed  S23.50  multiplied  by  the 
inflation  adjustment  factor,  the  phaseout 
of  credit  provided  for  in  section  29(b)(1) 
of  the  Internal  Revenue  Code  does  not 
occur  for  any  qualified  fuel  based  on  the 
alxue  reference  price 
FOR  FURTHER  INFORMATION  CONTACT; 

For  the  influtiun  fuc  .\'." — Robert 

O'Keefe,  PM:PFR;R.  1111  Constitution 
Avenue,  N.W..  Internal  Revenue 
Service.  Washington,  DC,  20224 
Telephone  Number  [202]  376-0720  (not 
a  toll-free  number) 

For  the  reference  price— \of'\  ]. 
Sheehan.  CC:C:E:E:2.  Room  52:i2, 
Internal  Revenue  Ser\ice,  1111 
C^iinstitution  Avenue,  .N'.W.. 
Washington.  DC.  20224,  Telephone 
Number  (202)  566-4463  (not  a  toll-free 
number) 

Charles  M.  Morgan  III, 

Associate  Chief  Counsel  (Technical). 

|FR  Doc.  85-6572  Filed  3-18-85;  8:45  amj 
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Sunshine  Act  Meetings 
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contains   notices  of   meetings   put)<ishe<] 
undef   the   "Governnient   m   the   Sunshine 
Act"    (Pub    L    94-409)    5   U  S  C.    552b(eK3) 
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1 

FEDERAL  COMMUNICATIONS  COMMISSION 

Deletion  of  agenda  item  from  March 
14th  open  meeting. 

The  following  item  has  been  deleted 
at  the  request  of  the  Common  Carrier 
Bureau  from  the  list  of  agenda  items 
scheduled  for  consideration  at  the 
March  14.  1985  Open  Meeting  and 
previously  listed  in  the  Commission's 
Notice  of  March  7.  1985. 

Ai:rnifa.  Item  So-  and  Subject 

CTmmnn  Carrier — 2 — Title:  Memorandum 
Opinion  and  Order.  Reconsideration  of  the 
Accounting  Treatment  for  ATSTs 
judgment  and  Litigation  F.xpenses  from  the 
Litton  S>stems  Antitrust  Lawsuit. 
Siitvnwr\\  The  Commission  will  consider 
petitions  for  reconsideration  challenging 
the  accounting  treatment  for  ATSTs 
ludgment  and  litigation  costs  from  the 
Litton  Systems  antitrust  lawsuit. 

William  }.  Tricarico. 

Secretary.  Federal  Communications 

Commiss!i)!>- 

!FR  Doc.  av^STS  Filed  S-IS-*,^:  10;15  am| 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SVSTEM 

TIME  AND  date:  12  00  noon  Monday, 
March  25.  1985. 

PLACE:  M.irrmer  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  2i:)th  and  21st  Streets. 
\W..  VVcishmoton.  D.C.  2(J551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1    Personnel  actions  (appointments. 

promotions,  assignments,  reassignments. 

and  salary  actions)  involving  individual 

Federal  Reserve  System  employees. 
2.  Any  Item  earned  forward  from  a 

previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  loseph  R.  Coyne, 


Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  March  15. 1985. 
James  McAfee. 

A  s  >()(  late  Secretary  of  the  Board. 

|FR  Doc.  8,5-6646  Filed  3-15-85:  3:46  pm] 
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NATIONAL  MEDIATION  BOARD 

TIME  AND  DATE:  2:00  p.m..  Tuesday,  April 

2,  1985. 

place:  Board  Hearing  Room  8th  Floor, 

1425  K  Street.  N\V..  Washington,  D.C. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

1    Ratification  of  the  Board  actions  taken  by 
notation  voting  during  the  month  of  March. 
1985. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Secretary's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Rowland  K.  Quinn. 
Jr..  E.xecutive  Secretary,  Tel;  (202)  523- 
5920. 

DATE  OF  NOTICE:  Maich  13, 1985. 

E.  B.  Meredith.  i 

Acting  E.xecutn-e  Secretary,  National 
Mediation  Board. 

|FR  Doc.  85-6645  Filed  3  15-85;  3:46  pm) 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  March  18,  25,  April  1, 

and  8.  19H5. 

PLACE:  Commissioners'  Conference 

Room,  1717  H  Street,  \'W..  Washington. 

D.C. 

STATUS:  Op.>n  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  18 

Wednesday.  March  20 

10:00  a.m. 

Discussion  of  Proposed  Revisions  to  Part  35 
(Public  Meeting)      j 
2:00  p.m.  | 

Briefing  by  NUMARC  on  Status  of 


NL'.M.ARC  Inilialives  (Public  Meeting! 
3:30  p.m. 

Affirmation  Meeting  (Public  .Meeting)  (if 
needed) 

Week  of  March  25—  Fcntative 
Tuesday.  March  26 
10:00  a.m. 
Discussion  of  Commission  Policy  and 

Current  Capability  for  Committing  NRC's 

Resoiirres  for  Other  Than  Domestic 

Purposes  (Opf!n/Closed  to  be 

determined) 
2«)  p  m. 
Discussion  of  .Motion  to  Disqualify  in  TMI- 

1  Restart  Case  (Closed— Ex.  10) 

Thursday.  March  28 
10:00  a.m. 
Discussion  of  Environmental  Qualification 
of  Electrical  Equipment — Status  of 
Compliance  with  Rule  [Public  Meeting) 
2:00  p  m. 

Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  April  1 — Tentative 
Wednesday.  April  3 
10:00  a.m. 

Briefing  on  Source  Term  (Public  Meeting) 
2:00  p.m. 

Briefing  by  IDCOR  on  Evaluation  of 
Nuclear  Power  Plant  Accident  Risk 
(Public  Meeting) 

Thursday.  April  4 
10:00  a.m. 

Discussion  of  Management — Organization 
and  Internal  Personnel  Matters  (Closed- 
Ex.  2*6)  (if  needed) 
2:00  p  m. 
Briefing  on  Design  Basis  Threat  Statement 
(Closed— Ex   1  *  3)  (tentative) 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  April  8— Ten\a\ive 
Thursday.  April  11 
2:00  p  m. 
Periodic  Meeting  with  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meeting) 
3;30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
call:  (Recording')— (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  luli.i  Corrado  (202)  634- 

1410. 

Andrew  L.  Bates. 

Office  of  the  Secretary. 

March  15, 1985. 

|FR  Doc.  85-6632  Filed  3-15-85,  3:36  pmj 
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SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT.  M  FR  804~, 

February  27.  1985. 

STATUS:  Closed  Meeting 

place:  450  Fifth  Street,  N\V  . 

Washington,  D.C 

DATES  PREVIOUSLY  ANNOUNCED:  Friday, 

February  22,  1985. 

CHANGE  IN  THE  MEETING:  Aiiditional 

items. 

The  following  additional  ilcn-.s  were 
considered  at  a  closed  mtetins  scheduled  for 
Tuesday.  March  5.  1985.  at  2;3i)  p.m. 
.Administrative  prucppding  of  an  enfiir(-cnu-nt 

nature 
Institution  of  miunctive  action. 
Subpoena  enforcement  action. 
Opinion. 

Chairman  Shad  and  Conimisbiimers 
Treadway,  Cox.  Marinaccio  and  Peters 
determined  that  Commission  business 
nquind  the  above  changes  and  that  no 
earlier  notice  thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  m  the 
scheduling  of  meeting  items.  For  fuither 
information  and  to  ascertain  what,  if 
an\  ,  matters  ha\e  been  added,  deiCfd 


or  postponed,  please  contact.  Dd\;d 

Wescoe  at  1202)  2-2-2092. 

|ohn  Wheeler. 

Secretary 

|FR  Doc  8,>-65:.3  F:t  i;  ,VU-h,"i  4  i8  pm| 

BILUNG  CODE  »010-0)-IK 
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TENNESSEE  VALLEY  AUTHORITY 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  50  FR  10578, 
March  15,  1985 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  10;15  a.m.  iESTj,  Tucsaa\. 
March  19.  1985. 

PREVIOUSLY  ANNOUNCED  PLACE  OF 

MEETING:  T\A  West  Tower  Auditorium. 

400  West  Sum,m!t  Hill  Drive.  Knoxville, 

Tennessee 

status:  Open 

ADDITIONAL  MATTER:  The  following  item 

IS  added  to  the  previously  announced 

agenda: 

F.  UNCLASSIFIED 
3.  Modifications  to  Interagency  Agreement 
No.  TV-65526A  with  the  Department  of 

Energy  for  Construction  of  Watchtnwers. 

CONTACT  PERSON  FOR  MORE 
information:  Craven  H   Croweli,  Jr., 


Diri-c  ;ur  of  Information  or  a  member  of 
his  Staff  can  respond  to  requests  for 
information  about  this  meeting.  Coll 
615-632-8000.  Knoxville,  Tennessee 
Information  is  also  a\'ailabie  at  T\'A  s 
W.^sh.ncton  Office.  202-245-0101. 

SUPPLEMENTARY  INFORMATION: 

I\  \  HnARU  .ACTION 

!hi'  TVA  Board  of  Directcrb  has 
found,  the  public  interest  not  requiring 
otherv\-ise.  that  TWA  business  requires 
the  subject  matter  of  ths  met  •  nsi  'lie 
ch.inged  to  include  the  addition,-.!  itum 
^,''|■^\n  ubnve  and  th.jt  no  earner 
,;r:-i  i.nrcment  of  th.s  chc'nge  v\,is 

I'  t   :r ;  :t  hers  of  the  TVA  Board  voted 
to  app:c\e  the  above  findings  and  their 
approvals  are  recorded  below: 

Approved: 
C.H.  Dean.  ]r., 

Director  and  Chairman. 

Richard  M   Freeman. 

n.'t    ■   ■ 

lohn  B   Ualers, 

Director. 

Dated:  March  14,  1985 
IFR  Doc.  85-6615  Filed  3.-1, Ww  1:14  pm| 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  172,  173.  174,  176.  177. 
178,  and  179 

1  Docket  No.  HM-166R;  Amdt.  Nos.  172-96. 
173-185,  174-47,  176-21,  177-65,  178-83, 
and  179-371 

Shipment  of  Hazardous  Materials; 
Miscellaneous  AmendmeiTts 

agency:  M.itcthils  Triinsporliition 
B.;rc..u  (MTB).  RcsiMrch  and  Special 
l'r(i<_'r;inis  Aciministratiun.  DOT. 
ACTION:  Fin.il  rule. 


SUMMARY:  This  action  is  being  taken  to 

incorporatrlnto  the  Department's 
I  l.izardous  Materitils  Regulations  a 
numtjer  i)f  chanoos  based  on  rulemaking 
petitions  fr(im  industry  and  on 
initiations  within  the  Department.  This 
action  is  necessary  to  upd.ite  the 
reoul, limns,  to  eliminate  the  need  for 
films  "f^  reports  with  MTB  and  to  reduce 
MTB  s  b.tcklog  of  rulemakingpetitions. 

All  of  the  amendments  in  this 
rulemaking  are  desitjned  to  reduce 
government  rei^ulatum  and  paperwork, 
.ind  to  il.irify  existing  regulations. 
EFFECTIVE  DATE:  This  a.^Iendment  is 
effective  |iily  1.  1985.  However, 
complianc  e  with  the  rej^uhitiims  as 
amended  herein,  is  authorized  as  of 
March  19.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Darrell  I,.  Raines.  Chief.  Exemptions  and 
Rev;ulations  Termination  Branch.  Office 
of  Hazardous  Materials  Regulation. 
.Materials  Transportation  Bureau, 
Washington   D.C.  20390  (202-426-2075). 

SUPPLEMENTARY  INFORMATION:  On 

.March  22.  1984.  the  MTB  published  a 
Notice  of  Proposed  Rulemaking.  Docket 
No.  HM-l(i6R;  Notice  No.  84-3  (49  FR 
10780).  whu:h  proposed  a  nu.mber  of 
miscellaneous  amendments  to  the 
Hazatlous  Materials  Regulations.  Notice 
.No.  84-3  included  a  brief  statem.fnt 
regarding  each  proposal  and  incited 
public  comment  prior  to  the  citj'sing  date 
of  [une  29.  1984.  Based  on  comments 
received  cm  the  notice,  those  proposals 
are  incorpor.ited  as  final  amendments  to 
the  Hti/.ardous  .Materials  Regulations 
(II.MRI. 

Eighteen  commenters  responded  to 
Notice  84-3, 

Six  commeniers  objected  to  the 
proposed  change  to  §  173.34(e)(10)  to 
add  DOT  Specification  3AA  cylinders 
for  argon,  helium,  nitrogen,  oxygen, 
breathing  air  arui  dry  compressed  air, 
F]ach  commenter  objected  v  ery  strongly 
that  lh(-  proposed  amendment  would  not 


be  in  the  best  interest  of  safety.  In  view 
of  the  objections  and  upon  further 
consideration  the  proposed  amendment 
has  been  withdrawn  from  this 
rulemaking.  I 

One  commenter  objected  to  (1) 
Having  two  complete  entries  for  the 
same  compound  (i.e.,  "Acetonitrile"  and 
'  Methvl  cyanide")  ard  (2)  "F'luosilicic 
acid"  and  'HydrofiuOrosilicic  acid  or 
Hydrofluosilicic  acid".  This  same 
commenter  also  recommended  that 
further  alignment  of  |he  §  172.101  Table 
and  the  §  172.102  Table  should  be 
undertaken  for  certain  hazardous 
materials.  That  recoOimendalion  will  be 
considered  under  separate  rulemaking. 

One  commenter  retiuested  that  the 
MTB  consider  adding  nitrous  oxide  to 
the  list  of  commodities  that  were 
proposed  for  addition  to  DOT 
§  173.34(e)(10).  In  view  of  the  objections 
discussed  above,  no  action  is  being 
taken  to  add  nitrous  oxide  to 
§  173.34(e)(10). 

One  commenter  proposed  that  the 
amendment  to  §  173.r(a)  include  all 
hazardous  materials  shipment 
exemptions  involving  items  listed  in  22 
CFR.  International  Traffic  in  Arms 
Regulations  be  issued  by  DOD  for  both 
domestic  and  international  shipments 
where  a  DOD  contract  has  been  let  for 
the  item  manufacture  or  development. 
This  would  allow  continued  shipping  of 
the  items  to  foreign  military  customers 
not  involved  in  a  DOD  contract 
provided  the  item  in  question  has  had  no 
Class  1  engineering  changes  made  to  it. 
The  suggested  change  goes  far  beyond 
what  was  proposed  in  notice  and  cannot 
be  considered  for  adoption  at  this  time. 

Two  commenters  objected  to  the 
proposed  amendment  of  adding 
ammonium  persulfate.  potassium 
persulfate.  and  sodium  persulfate  to  the 
§  172.101  Table  as  oxidizers  because 
they  considered  this  to  be  a 
controversial  issue.  In  addition,  they 
referred  to  the  work  that  is  being  done 
on  this  subject  under  Docket  No.  HM- 
179.  The  MTB  does  not  agree  that  this  is 
a  controversial  matter  and  has  added 
ammonium  persulfate.  potassium 
persulfate.  and  sodium  persulfate  to  the 
§  172.101  Table  as  proposed  in  the 
notice.  The  decision  lo  add  these 
materials  as  oxidizers  is  based  on  test 
data  submitted  by  a  petitioner.  Testing 
was  completed  by  the  Bureau  of 
Explosives  (B  of  E)  of  the  Association  of 
American  Railroads  in  October  1984  and 
the  B  of  E  Chemical  Laboratory  Report 
on  the  tests  indicates  that  the  three 
materials,  as  tested,  are  oxidizers  under 
the  DOT  regulations.  Ammonium 
persulfate,  U.\'1444.  potassium 
persulfate,  UN1492  and  sodium 
persulfate.  UNlfiOS  are  classed  as  5.1 


under  the  LInited  National  Transport  of 
Dangerous  Goods  and  the  l.MDG  Code. 
Entering  these  materials  in  the 
Hazardous  Materials  Table  does  not 
automatically  mean  that  all  such 
materials  produced  by  other 
manufacturers  are  oxidizers.  Tests  may 
show  that  a  similar  product  produced  by 
another  manufacturer  may  not  be  an 
oxidizer  because  of  slightly  different 
properties. 

The  proposed  amendments  to 
§  173.119  (a)(17).  (e)(3).  (e)(3)(i)and  (0(5) 
to  add  DOT  Specification  MC  310,  .MC 
311  and  MC  312  cargo  tanks 
inadvertently  omitted  any  reference  that 
these  particular  cargo  tanks  must  be 
equipped  with  pressure  relief  devices  as 
required  for  DOT  Specification  .MC  308 
and  MC  307  cargo  tanks.  That 
requirement  has  been  added  in  the  final 
rule. 

The  National  Transportation  Safely 
Board  (.NTSB)  offered  general  comments 
and  specific  comments  on  three  topics. 
The  general  comments  were  critical  of 
the  notice  and  of  the  way  MTB  identifies 
and  classifies  hazardous  matf-rials.  The 
NTSB  expressed  the  view  that  safety 
analyses  should  be  performed  in  depth 
for  each  quantity  and  form  of  material  in 
transportation,  the  NTSB  is  of  the 
opinion  that  no  changes  should  be  made 
to  classify  or  reclassify  a  hazardous 
material  unless  a  safety  analysis  has 
been  completed  and  such  analyses 
should  be  used  to  evaluate  all  materi.ils 
within  similar  chemical  groups.  NTSB 
also  made  reference  to  two  accidents 
involving  aluminum  chloride. 

The  NTSB  comments  on  specific 
proposals  are  quoted  as  follows: 

1.  Aluminum  Chloritlr.  This  m.iterial  h>i> 
not  been  regulated  as  a  hazardous  materi.il 
for  the  more  than  a  drirpn  years  during  wh^ph 
agencies  within  DOT  (Transportation  Safety 
Institute  and  U.S.  Coast  Guard)  have  known 
that  aluminum  chloride  presents  a  serious 
transportation  lisk.  It  is  not  clear  wtiy  only 
aluminum  chloride  has  been  singled  out  for 
action  with  the  limited  information  on  the 
properties  of  a  corrosive  solid  provided  in  49 
CFR  173.240.  Because  shippers  have  failed  lo 
recognize  that  aluminum  chloride  when 
contaminated  with  moisture  presents  a  major 
hazard,  there  may  be  other  materials  with 
properties  similar  to  aluminum  chloride  th.it 
presently  are  being  shipped  as  "unregulated" 
or  not  listed  in  Table  172102.  such  as 
aluminum  carbide,  calcium  hydride,  and 
phosphorus  pentoxide. 

2.  Hf'xamethy/eneimiiw  (HhXI.  As  stated 
in  the  N'PRM.  the  flash  point  of  this  material 
is  65  °F  (cc)  which  requires  that  it  be 
classified  as  flammable  rather  than  corrosive. 
MTB  staff  assured  the  Safely  Board  staff  that 
HEX  was  the  only  product  with  flamm.ihle 
properties  which  was  inappropriately  classed 
in  Table  172.101  as  a  corrosive. 
Consequently,  future  rulemaking  was  no! 
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anticipated  fur  other  similar  materials. 
Hov.-ever,  our  cursory  review  of  materials 
listed  as  corrosive  revealed  three  (3)  similar 
products  in  Tabic  172.101  listed  as  corrosive 
which  also  have  flash  points  (cc)  under 
100  T.'  These  produf.Is  are  allyl 
trichioroiiilane.  95  'F.  cc;  phenyl 
trichlorosil.ine  91  °V.  cc  and  valcryl  chloride 
74  'F,  cc.  Therefore,  shippers  may  not  be 
identifying  the  primary  hazard  of  these 
materials  for  transportation.  This  Tinding 
further  supports  the  need  for  a  sysfcrr-.a'ic 
review  of  the  hazardous  material 
classifirations  and  the  ne;?d  for  the  DOT  to 
act  on  our  Safety  Recommendation  1-81-14 

3.  Persulfatps.  We  could  not  find  in  the 
NPRM  any  specific  reason  for  including  in 
Tabi^  172.101  the  three  (:))  additional 
persuir.iics.  Pefurenced  Coast  Guard 
literature  identifies  these  materials  as  slnins 
oxidizers  as  does  the  UN  classification 
system.  However,  similar  materials  are  listed 
in  the  Optional  Hazardous  Material  Table 
172.102  as  oxidizers,  but  are  not  listed  in 
Table  172.101.  Since  the  rationale  to  include 
some  materials  in  Table  172.1f)l  and  exclude 
others  with  similar  properties  has  not  been 
provideii  by  MTB.  meaningful  comments 
about  the  need  for  such  changes  cannot  be 
provided. 

The  .MTB  proposed  to  add  aluniinum 
chloride,  anhydrou.s  as  a  corrosive 
material  to  the  Hazardous  Materials 
Regulations  in  1970.  However,  because 
of  unfavorable  public  comments, 
aluFTiipum  chloride  was  withdrawn 
pending  further  investigation  of  the 
materia).  The  MTB  recognizes  the  fact 
thai  aluminum  chloride,  anhydrous  is 
not  corrosive  to  skin  when  tested 
according  to  the  method  specified  in 
Appendix  A  to  Part  173.  The  reason  the 
chemical  does  not  destroy  the  skin  of  a 
rabbit  is  that  the  rabbit  does  not 
perspire  and  its  skin  is  dry.  However, 
since  1970  paragraph  (b)  to  §  173.240  has 
been  added  which  reads  "If  human 
experience  or  other  data  indicate  that 
the  hazard  of  a  material  is  greater  or 
less  than  indicated  by  the  results  of -the 
tests  specified  in  paragraph  (a)  of  this 
section,  the  Department  may  revise  its 
classification  or  make  the  material 
subject  to  the  requirements  of  Parts  170- 
189  of  this  subchapter".  Since  it  is  very 
unlikely  that  aluminum  chloride  can 
exist  outside  of  its  shipping  container 
without  being  in  contact  with  some 
moisture,  the  material  is  hereby  added 
to  the  §  172.101  Table  as  proposed.  Also. 
MTB  was  aware  of  the  accident  in 
Stroudsburg.  Pennsylvania  mentiont?d 
by  .\TSn.  It  was  this  accident  that 
prompted  MTB  to  take  action 
concerning  aluminum  chloride  in  this 
rulemaking. 

In  regard  to  hexamefhyleneimine.  the 
MTB  is  not  absolutely  sure  that  there  is 
no  other  product  in  the  §  172.101  Table 
with  flammable  properties  which  is 


classed  as  a  corrosive  nor  do  we  recall 
ever  making  such  a  statement. 

The  proposed  persulfates  enl.-^ies  were 
added  based  on  a  petition  from  a  large 
shipper  of  hazartlous  materials  who 
requested  rt^lief  from  dual  marking 
requirements.  Each  of  the  three 
persulfates  listed  in  the  notice  are  listed 
by  name  and  classed  as  an  oxidizer  in 
the  §  172.102  Table.  IC.^O  Technical 
Instructions,  and  the  IMDG  Code. 

The  Association  of  American 
Railroads  (AAR)  submitted  a  late 
comment  regarding  the  proposed  change 
to  §  174.104(b)(G).  It  would  require  that 
the  rail  carrinr  who  furnishes  a  car  to  a 
.shipper  for  loading  Class  A  explosives 
decontaminate  the  car  when  it  is  clear 
that  the  floor  or  walls  of  the  car  are 
saturated  with  a  foreign  material  that 
may  be  a  hazardous  material.  If 
decontamination  is  not  feasible,  the 
carrier  must  furnish  a  substitute  car. 

The  AAR  stated  in  part  that  they  wee 
mystified  as  to  the  reason  this  proposal 
has  been  put  forth,  that  they  were  not 
aware  of  any  contamination  problems  in 
rail  cars  transporting  explosives,  and 
wondered  why  MTB  suggested  such  a 
vague  rule.  They  also  inquired  about 
what  the  word  "apparent"  meant? 
Would  a  carrier  be  required  to  analyze 
any  unidentifiable  residue?  They  felt 
that  this  amendment,  given  its 
ambiguity,  and  the  lack  of  a  reason  for 
its  promulgation,  should  be  withdrawn. 

The  MTB  does  not  agree  with  the 
AAR  that  the  proposal  should  be 
withdrawn.  The  contamination  probk-m 
is  not  considered  to  be  an  everjday 
occurrence.  However,  MTB  does  believe 
that  in  view  of  the.potential  for  a  maior 
incident  that  all  possible  precautions 
should  be  taken.  The  word  "apparent" 
as  defined  in  Webster's  dicfionarj' 
means:  (1)  Visible:  readily  seen.  (2) 
readily  understood,  evident,  obvious. 
MTB  believes  that  if  a  car  is  swept  out 
and  the  shipper  sees  that  there  is  a 
substance  of  some  kind  on  the  flooi.  oi 
the  sides,  or  ends  of  the  car.  there  is 
reason  to  further  investigate  what  the 
residue  is.  A  visual  examination  may  be 
all  that  is  needed  to  determine  whether 
a  particular  car  should  be  loaded  with 
explosives  or  a  substitute  car  is 
required.  The  need  fo  have  the  carrier 
analyze  an  unidentifiable  residue  is  not 
likely  to  or:cur.  If  a  controversial 
situation  did  arise  between  the  shipper 
and  the  carrier,  it  would  probably  be 
faster  and  easier  to  use  a  substitute  car. 

At  the  present  time,  the  regulations  do 
not  have  a  provision  forrcjoLtion  of  rail 
cars  suspected  of  being  contaminated. 
The  .N'TSB  in  their  report  on  the  Benson. 
Arizona,  incident  on  May  24, 1973. 
commented  that  the  regulations  are 


vague  as  to  how  and  who  is  respon.'^iiiie 
for  cleaning  residue  from  cars. 

The  Materials  Transportation  Bureau 
has  determined  that  this  regulatory 
amendment  is  not  a  major  rule  under  the 
terms  of  Executive  Order  12291  or 
significant  under  DOT's  regulatory 
procedures  (44  FR  11034).  and  does  not 
require  a  Regulatory  Impact  Analysis, 
nor  does  it  require  an  environmental 
impact  statement  under  the  N'ational 
Environmental  Policy  Act  (42  U.S.C. 
4231,  et  seq.].  A  regulatory  evaluation  is 
not  warranted  since  the  anticipated 
impact  is  minimal. 

Based  on  information  available 
concerning  size  and  nature  of  entities 
likely  to  be  affected.  I  certify  that  these 
amendments  will  not.  as  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

4ii  CFR  Part  172 

Hazardous  materials  transportation. 
Labeling,  Packaging  and  containers. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers. 

■19  CFR  Part  174 

Hazardous  materials  transportation,- 
Railroad  safety. 

49  CFR  Pan  176 

Hazardous  materials  transportation. 
Maritime  caniers. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers. 

49  CFR  Part  178 

Flazardous  materials  tran.sportation, 
Packaging  and  containers. 

49  CFR  Part  179 

Hazardous  materials  transportation. 
Railroad  safety. 

In  consideration  of  the  foregoing.  49 
CFR  Parts  172.  173,  174.  176.  177.  178  and 
179  are  amended  as  follows: 

PART  172-HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

1.  in  S  17i,ii)l.  p.iragraph  (i)(l)  is 
revised:  (i)(4).  (i)(5),  and  (i)(6)  are 
redesignated  as  (i)(6),  (i)(7),  and  li)(8); 
paragraphs  (i){2)  and  (i)(3)  are 
redesignated  as  (i)(4)  and  (i)(5)  and  are 
revised;  and  new  paragraphs  (i)(2)  and 
(i)(3)  are  added  to  read: 
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§  172.101     Purpose  and  use  of  hazardous 

deck";  however,  "under  deck"  should  be 

under  deck"  are  authorized,  "under 

materials  table 

used  if  available. 

deck"  should  be  used  if  available. 

(3)  "1,3"  means  the  material  must  be            ,  ^^^  "3"  means  the  material  must  he                            1 

I'i  ' 

stowed  either  "on  deck"  or  "under  deck 

tuvvc:u      uiiuct   ucjuiv  a^^uy   iiviiii  iit'dt      lu 

ventilated  compartment  or  hr)'d 

1     ...         .1                                                       .              r 

(11     1     r;!i  ,ii;s  tilt'  niatcrials  must  be- 

away  from  heat";  however,  "under  deck 

s!(iv\i'il    on  (!ri  k"  subject  to  the 
rfij;;i:inirn!s  of  S  176.6;!(1))  of  this 

away  from  heat"  stow 
used  if  it  is  available. 

,      ,,,                  suD  eci  10  me  requiremenis  oi 
age  should  be               §  176.63(d)  of  this  subchapter. 

siiht  haplcr   V\  her,  Imth  "on  deck"  and 

• 

•                   *                   •                   • 

■  uiiilrr  (!'■(  k"  ,irc  ,M:lhi)^iZcd.  "under 

(4)  "2"  means  the  muterial  must  be 

2.  Section  172.101.  the  Hazardous 

(i(  (  k     sh.i'i'cl  !'(■  ust  (1  if  .ivailable. 

stowed  "under  deck" 

n  a  compartment         Materials  Table  is  amended  by  adding. 

I-!     1.::'  means  ihe  ni.iterial  must  be 

or  hold  subject  to  the 

requirements  of           removing  or  revising  the  entries  lisled 

s'(  ■>,%!(!  cither  "on  deck"  cir  "under 

§  ir6.63(c).  Whenbol 

"on  deck"  and           below: 

t;  172.101     Hazardous  Materials  Table 

Pact 

1 

igiog                         Maximum  net  quantity  m  one     |                       Water  stiipments                                                 1 

Haza'Oous  maiefiats  1 

Identifica- 
tion number 

' 

Soecilic 
reqiwements 

package 

Cargo 
vessel 

T                                      

.  EA* 

descnplions  and 

propery  shipping 

names 

Hazard  cass 

Labei(st 

required  (it 

not  encepled) 

E»ceplions 

Passenger 
canving 
aircraft  or 

Ca'QO  aircraft 
only 

Pas 
senger  ;     Otnei  req.  -emerts 
vessel   i 

(3) 

radcar 

CI 

(2) 

(3a) 

(4)                      5(a) 

5(bt                     6(a) 

6(b) 

7(a) 

7(bl 

7(0 

ADD 

i 

Aiur>.ni,m  chlcidp       [  Cof'owe 

UN  1726 

Corrosive              173  244 

173  245b              25  pounds 

100  pounds 

1.2 

1.2  t  Keec  dry                                                      1 

an-'iydfous                 '      malef  ai 

:                              1 

Ammonium 

0«idizer 

UN1444 

0«*zer               173  153  

178154 50  pounds 

200  pounds 

1.2 

1.2 

pefsuiiale 

D--ace;ooe  alconoi 

Comtxjstitie 

IKIUKI 

UNI  148 

None 

173  118a 

None 

|i4o  limit  

No  kmrt 

1.2 

1.2 

j  FluoS'i'Cic  acid             i  Cofosive 

UNI  778 

Corrosive  

None       

173265 

1  quart 

1  gallon 

1.2 

1.2 

matenal 

i 

Hy<)ronoO'OSiliC< 

Cofrosnre 

NA1778 

Corrosive 

None               .J  173  265 

1  quart 

1  gallon 

1.2 

1.2 

acx)  or 

matenal 

• 

HydfOf'uOSillCiC 

aod 

Memyi  cyanide 

Flammable 

UNt648 

Flammable 

173  118 

173  119 

1  quart  

10  gallons 

1 

4     '     C;narlo    frr.m     -nM-^r^*                                                                   1 

)      IK)IM] 

ligud 

neat 

Pofass  .J"!  pe'sutfd'e   ,  0«Klizef 

UN  1492 

Oyidtzer 

173  153  

173.154 

50  pour>ds 

200  Dounds 

1   0 

1  2 

Sodiurr.  persuifa!©         Oxtdizef 

UN15C5 

Oxidizer 

173  153 

173.154 

50  pounds 

25  pounds     -    . 

200  pounds       i         1.2 
100  pounds                1  ^ 

1.2 
1.2 

Sodium  su'*id€-             ;  Fiammat>*€ 

UN1385 

Flammable 

173.153 

173  207 

„ 

arnyOrOuS  Or              I       SOM 

1 
solid              1 

i      iKju'd  acids                                           1 

S<:<i:um  SulfKje           1 

milt  less  ?"<»"           1 
3C^i  water  o'           ) 

1 

C'^sla:i.zai<C'' 

173  244             ..]  173  245b  , 

Sodn..m  sulfide.               Coffosr^e 

UN  1649 

Corrosive 

25  pounds 

100  pounds 

1,2 

1.2  !  Sto».  3«av  from 

hyd-ated  umin  not         matef:a< 

acirts 

less  man  30"c 

waier 

TncriHXOiSOC  vanunc 

0«<iiier 

UN2468 

Oxidizer 

•  73  153 

173217 

10  pounds 

50  pounds  

1.2 

1.2  1  Shade  I'ot,  radant 

aco  dry 

j      heat  Keep  dry 
j      stow  sepa'aieo 

1        Uorr.  n.troqen 
j        C0rnDO.J^dS 

REMOVE 

Aifcatt  rocket 

FlammatXe 

NA2-01 

Flammable 

None      

173.238 ■ 

Forbidden 

550  pounds 

1.3 

5 

engine 

soM 

solid 

(Commercia!) 

AifC/aH  rocket             '  FtammaWe 

NA2792 

Flammable 

None 

173  238 

Forbidden 

25  pounds  

1.3 

5 

engine  igniter            '      soKl 

solid 

(Commerciaii            j 

Cartridge  cases.          ;  Oass  C 

None 

None 

173107 

50  pounds 

150  pounds 

1.3 

1.3 

e'^.pt/  primed               eupJcsive 

Hydro  fluCOSi^iCC 

acKi 

Corrosive 
matenal 

NA'77a 

Corrosive 

None   

173.265 

1  quart 

1  gallon 

1.2 

1.2 

1 

Sodium  Sulfide 

Flammable 

uMses 

Flammable        ;  173  153     

173207 

25  pounds 

300  pounds 

1.2 

1.2 

S'o*  sepa'ale  'rom 

annydroos 

SOW. 

solid 

iiQij'd  acids 

* 

Separate  Iro"' 
tiammapie  gases  &f 
liquids,  on.dizing 
materials  or  organic 
pe'omdes 

REVISED 

He»amethylereimine 

Fiammab* 
liquid 

UN2493 

Flammable 
liquid  and 
Corrosive 

None 

173  119 

1  quart   

1  gallon    

1.2 

1 

•  E             MoiCK  'jei  ammnocK 

Poison  8 

UN16J9 

Poison 

None 

173  354 

Forbidden 

55  gallons 

1 

5 

II  l.asipomi  less  mar. 

compound  o- 

141    deg   F 
segregation  same 

Anl.Knock 

compound  .'  Itvse 

as  lor  liamrnabio 

materials  rrj^ 

'      i.quids                                                    1 

contain  var-OUS 

hazarctOLiS 

Si^tistances  'c 

wrtK-K  trv 

1      appropnd/e  f}0 

1     apples  <                  i 

- 

1 
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Packaging 

Maximum  r>et  auanirty  m  ona 

v\a'e'  shipments 

Hajaroous  ■ralenals                                                                ,  ,k„.„, 

Exceptions 

Cargo 
vessel 

+  EAW 

Oesc'iptions  and 
rames 

Ha;a'd  class 

K>entrt.ca- 

required  (if 
noi  excepted) 

Specific 

requirements 

Passenger 

carfvig 

aiicrati  or 

radcar 

Cargo  aircraft 
only 

Pas- 
senger 

vessel 

0!'^*?'  •eQ.jife"^e^'s 

0) 

(2) 

TrichKXO-s  !ria2'"e 
tnone  dry, 
containrtg  oy/S' 
39%  avatiabie 
cNonne 

(3) 

Oxidaat   

{3a) 

NA2468 

{*) 

5<a) 
173  153 

5(b) 

173.217 

6<a) 
so  pounds 

6(b) 
100  pounds 

7(a) 

7(b) 

1,2 

■?(c) 
Sr\aoe  tron^  radiarii 
Iwai   Keep  orv 

Sto*  separs'.ea 

compounds. 

3.  In  §  172,101.  the  last  sentence  of  the 
first  paragraph  of  the  note  preceding  the 
CERCLA  list  is  revised  to  read  .ss 
follows: 

CERCLA  List 

Note. — '    '   '  With  respect  to  other 

materials  in  the  following  listing,  those  that 
are  not  forbidden  materials  or  do  not  fall 
within  a  hazard  class  defined  in  this 
subchapter  are  not  subject  to  the 
requirements  of  this  subchapter. 
*  *  *  «  • 

4.  In  §  172.504,  paragraph  (c)  is  revised 

to  read  as  follows: 

§  172.504    General  placarding 
requirements. 

(c)  When  the  gross  weight  of  all 
hazardous  materials  covered  by  Table  2 
is  less  than  1000  pounds,  no  placard  is 
required  on  a  motor  vehicle,  rail  car,  or 
freight  container  for  the  Table  2 
materials.  A  Table  1  material  must  be 
placarded  as  specified  in  Table  1.  This 
paragraph  does  not  apply  to  a  portable 
tank,  cargo  tank,  tank  car.  or  to 
transportation  by  aircraft  or  vessel. 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

5.  In  §  173  7.  the  intoductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  173.7    U.S.  Government  material. 

(a)  Hazardous  materials  offered  for 
transportation  by.  for,  or  to  the 
Department  of  Defense  (DOD)  of  the 
U.S.  Government,  including  commercial 
shipments  pursuant  to  a  DOD  contract, 
must  be  packaged  in  accordance  with 
the  regulations  in  this  subchapter  or  in 
packagings  of  equal  or  greater  strength 
and  efficiency  as  certified  by  DOD 
pursuant  to  the  "Policies  and  Procedure? 
for  Hazardous  Materials  Packaging 
Certification.  AFLCR  80(>-29/AFSCR 
800-2g,/DARCOM-R  700-103,/ 
NAVMATI.XST  4030.1  l/DLAR  4145.37." 
Hazardous  materials  offered  for 
transportation  by  DOD  under  this 
provision  may  be  reshipped  by  any 
shipper  to  any  consignee  provided  the 


original  packaging  has  not  been 
damaged  or  altered  in  any  manner. 
*         «         •         •         • 

6  In  §  173,31.  paragraphs  (a}(2).  {c)(9}. 
{c)(10).  and  Retest  Table  1  in  paragraph 
(c)(13)  and  footnotes  c.  f,  j,  q,  r,  u.  v,  and 
w  are  revised  to  read  as  follow's: 

§  173.31     Qualification,  maintenance,  and 
use  of  tank  cars. 

(a)-    •    • 

(2)  Tanks  prescribed  in  the  following 
table  are  authorized  for  service  provided 
they  conform  to  all  applicable  safety 
requirements  of  this  subchapter: 


Speci<icai:o"8 
prescnbeO  .n 

current 
regulations 

Othef  specificatiorw  pefmmed 
(subiect  to  ttie  notes) 

Notes 

IB5A200W 

105A100W 

105A100A  LW _ „ 

ICC-105    105A300 

1 

105A  200ALW 

1 05A300W    ... . 

1 

105A400W 

105A400  

105A500W     .    . 

105A500 

105A600... _      

KX-27.  BE-27.  106AS00 ..._ 

106Ae00 _ 

105A6O0W 

106A500X    . 

106A8O0X 

107A  •    •    • 

8 

Note  1  —Tanks  bmtt  as  Spec  IX)T-105A100-W  or 
105A100AL-W  may  t)e  ai'e-ed  and  reclassified  as  Spec 
DOT  105A200W  or  i06A2XA:A  respectively,  by  installing 
safaty  retiel  valves  retesiing  and  slenciitr^  m  accordarKe 
with  the  appltcaDie  spec^icaton 

Nc^£  2  -^"le  lesi  pressures  o'  tanns  txjiit  m  tne  United 
Slates  prior  10  January  t  la^*  rna\  t*  "-creased  to 
co'iior^  will'  Current  Spec  DO'-'C"A  except  t^ai  tanns  Puiit 
prior  tc  "^-it  are  r>ot  au'nonzeo  CVigina'  a'x;  *ev!sec  test 
pressure  must  be  indicated  and  rr^^y  't>€  s'^ow*^  o'-'  a  ;>iaie 
attached  to  the  txjlKfiead  o(  the  cat 


(9)  After  repairs  requiring  welding, 
riveting,  caulking  of  rivets,  or  hot  or  cold 
forming  to  restore  tank  contour,  tanks 
must  be  retested  at  the  presure  specified 
in  Retest  Table  1  of  this  paragraph 
before  being  returned  to  service.  Glass, 
lead,  rubber,  elastomeric  or  polyvinyl 
chloride  lined  tanks  must  be  retested 
before  lining  is  renewed  or  after  lining  is 
removed.  Interior  heater  systems  must 
be  retested  before  the  tank  is  returned  to 
service  after  repairs  or  renewals  of  any 
part  of  the  system, 

(10)  The  year  of  a  pressure  test,  the 
pressure  to  which  it  was  tested,  and 
tests  due  dates  for  the  tank,  pressure 
relief  valve  and  interior  heating  system 
must  be  stenciled  on  the  tnnk  (or  on  the 
tank  jacket  if  the  tank  is  insulated).  If  a 
retest  is  required  during  a  particular 
calendar  month,  the  month  and  the  year 
must  be  stenciled.  On  existing  cars,  the 
test  due  date  stencil  must  be  applied  at 
the  next  test  date  or  tank  painting 
whichever  comes  first.  Any  pressure 
relief  valve  from  a  stock  which  has  been 
tested  within  six  months  of  installation 
may  be  considered  as  having  been 
tested  or  retested  m  the  month  m  which 
installed,  providing  the  valve  has  been 
prelected  from  deterioration  during  this 
period, 

(13)  *   *   * 


Retest  Table  i 


Car  age  and  retest  interval 
(years') 

Restest  pressure— p.»j. 

Pressure  relief  vatve 

Tank  and  mteixx  heater  systoma 

Speolicauon 

Pressure 
reM 
valva 

Up  10  10 
years  otd 

Over  10 

to  22 
years  oW 

Over  22 
years  old 

Tan* 

Stan  to 
Otsctwge 

Vapor 
ligtH 

REVISE 
DOT-103 

10 

3 

3 

'3 

3 

10 

10 

10 

10 

•10 

10 

•10 

•10 

•10 

10 

10 
1 
1 

•1 

1 

10 

10 

10 

10 

•10 

10 

•10 

•10 

•10 

10 

10 
2 

n 

None 

n 

10 

s 

5 
5 
•5 
S 
•5 
•5 
•S 
10 

60 

GO 

GO 

GO 

60 

GO 

100 

100 

200 

300 

'35 

35 

•35 

35 

'35 

75 

75 

ISO 

28 
28 
28 

28 
28 

DOT-103A _..       ..... 

DOT-103A-ALW'                _.     ..„ 

DOT- 1 03B 

DOT-103C _. 

*S 

DOT-104 „.           _. 

DOT-104A _          _          _     

DOT- 1 05A 1 00  "• ; 

^ ^ 

120 
180 
180 
240 
300 
360 
28 

DOT-105A200ALW"* 

10 

DOT- 1 05A300  " „ 

DCT-IOSASOOW" __ 

DOT-  105A400  " 

10 

300               72S 
400            '*'>nn 

DOT-105A500" 

DOT-105A&X)- 

DOT-inA60ALA1« 

10 

500 
600 

60 

»375 

450 

35 
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Retest  Table  1  — Continued 


S<>eci(<:alion 


oor- 

OOT- 
DOT- 
DOT. 
DCT- 
DCT- 
DCT 

DCT- 
DOT- 
DC-T- 
OCr- 
OOT 


1MA60f  1  ■ 

lI'AeOW:  • 

ll'A60W5      


1  I  ^AIOOAlWI" 
111A100AL*2- 
"•AlCX^M      ... 

I''A10C*VI' 

lI2Aa4CW" 

112A400»--  . 
112A400W., 
V2ASC<'W- 
I  14A340*- 
'  ■  4A-t00A  - 


S  a^-d  C 


DELETE 

CV-'03CAL 

EMEt^G,  L'SG  A 

ASA-IM 

AHA-lli  acK)  (uniinecll 

AAA-  ;i  irjtoet  aneai 

ASA-'V       

A.qA-IV-A 
-AFiA-V  


C-a'  *qe  afx)  'etesl  inte<val 

(vea-s  ) 


Tanh  and  mienof  heater  systems 
Up  10  10       °^22°    '    ^*  ^^ 


"l_f = 


stelti 


Pressure 
valv* 


nesteit  pressure — p  s  i 
Prpieurs  relie!  valve 


Stan  10 
disctivge 


3 
10 

•20 

•3 

10 

3 

10 

•20 
10 
10 
10 
10 
10 
10 


CI 
10 
60 


None 

10 

S 

•5 


60 

60 
60 

60 
100 
100 
100 

100 
340 
400 
400 
500 
340 
400 


60 

60 
•25 

60  i. 

60 

60 
100 
300 


3S 
35 
35 

75 

75 

75 

75 

•255 

300 

•300 

'375 

•255 

■300 


35 
25 

20 


Vapor 
tigm 


28 

28 
28 

60 
60 
60 
60 

•204 
240 

■240 
300 

'204 

■240 

28 


•25 

35 

■225  I 

L 


20 
28 
180 


'  Class  103  and  tC4  lank  cars  txx'i  betore  Januar>  i.  1959  a-K)  ea^ioped  antti  25  psi  pressure  reke)  vatves  rnay  remain  n 

vi<c(i  on.''  siai  ic-disoa'ge  'etts's'd  at  J5  sv  vacor  iKjm  at  20  ps^g 

N.c»ei  ciad  tanks  "  tyo-n«-«  se^vc  and  any  gia--,s  n-Mx"  lead  w  eiastomenc  Imed  tank  need  rot  be  perpodtca'iy 
rexi'.ad  txii  l^e  mteoor  r>8aie'  sv^iem*  arti  pre'-sje  rm*!  va<ves  "vjsi  tie  relpsted  at  the  prescbed  irierval  for  testng 
requirements  lor  giass.  njooer  or  oiner  liT^ec:  lan^k  >c»e  pa'ag'^u^^'-s  ten':*)   (cHi  ^1.  and  (CM12)  o*  tnia  section 

Kir-en  I^e  retest  interval  cnanges  due  to  !.■«  ioe  o*  ttie  tank  tne  n^w  reiesi  Kitervai  musi  be  treasured  trom  ttw  last  reiesi 
aaie  Out  m  no  case  snali  tne  time  netwf^n  v.diii,  eiceod  irv  interval  specified  m  TaWe  1  tor  fie  age  ol  tf>e  tan*  The  relest 
0'  a  tarik  Because  o<  reoairs  may  a.ter  tne  norr\»i  retest  scnedoie  soecif'eo  in  the  table 

■  ^anks  must  oe  -etested  at  i^e  time  riov  a'»"  con-.n-'ed  ('c-  c«i5i."q  prn-isure  tvpe  tanks  to  a  non-pressure  specification 
lA'hen  laokj  are  converted  to  OOT  t03A-A^i/v  trrim  iXJT  tOjA^A  or  AAR  2L-A!0^  tne  lank  must  be  retested  ai  the  time  ol 
conversion  il  weKing  on  tne  lank  is  cwtormed  ^(y  luij'e  teles'.s  of  concerted  tanks  trie  rett'Si  flterval  must  be  selected  from 
me  iari*e  tiased  on  the  age  o<  the  lank  compuied  from  tne  aav  co^ve'ieo  nsieao  of  the  a<if6  Ooin  Tr^e  conversion  dale  must 
tie  sieroreo  on  tf^  lank  b&cm  i'>©  bui«  date 

•  Anen  tanks  are  conveted  to  DC  iCIAA  t-w  axisimg  DC'r  i''T.v  or  '"i"w  tanks  the  tank  most  be  retested  at  time  of 
conversicn  it  wfKlrig  on  the  tank  is  pef ci"n«]  Lin<.a  tanks  m„bt  be  'etesieo  c>eiore  me  limng  a  renewed  or  after  the  Imrng  is 
removed  For  funxe  relests  the  relest  miervai  must  oe  seiectcc  fron"  t'le  ^aot'  as  though  Itie  l^ik  «»ere  10  years  old  at  time 
O*  conversion    T*\e  conversion  date  must  Oe  stencu^-d  on  ir^  tann  beUym  me  Duili  Oale 

•Tank  cars  stenc4ed  105S,  105J.  112S.  1I?T  112J,  IMS  luT  or  II4J  ivft^  the  same  relest  requirements  as  105A. 
1  'I A   or  11 4A.  respoctivety 

■  Pressure  tank  cars  autfxwrjBd  'or  corros-ve  maienals  sp-vce  must  hav^e  tank  and  pressura  relief  valve  retested  when 
removed  trom  tne  »er>fice  and  pnor  lo  return  lo  compressed  gas  i^ennce  ■ 

"  "Tank  cars  stenciled  '05S  or  105J  have  the  same  foiesi  roquirements  as  lOSA,  I 


7  In  §  173,32.  the  ir.trotJiutory  text  nf 
[i.t.-dgraph  (a)  is  revised  lo  read  as 
foiluw.s: 

§  173.32    Qualification,  maintenance  and 
use  of  portaM*  tanks  other  than 
specification  IM  portable  tanks. 

(it)  Except  as  otherwise  provided  in 
this  section,  each  portable  tank  used  for 
the  transportation  of  hazardous 
materials  must  conform  to  the 
requirements  of  the  specificition  <u\d 
regulations  for  the  transportation  of  the 
particular  commodity.  Except  for 
Specification  56  and  57  portable  tanks,  a 
manufacturer's  data  report  of  the 
portable  tank  must  be  procured  and 
retained  in  the  files  of  the  owner  during 
the  time  that  such  portable  tank  is  used 
for  such  service. 

■  •  *  •  « 

8.  In  §  173.32a,  paragraph  |e)  is 
rt:nio\(.'d  and  reserved  as  follous: 


§  173.32a    Approval  of  Specification  IM 
portable  tanks. 


(e)  (Reserved] 


9.  In  S  173.33,  the  introductory  text  of 

p.Titgraph  (d){12)  and  paragraph  (d)(13) 

IS  r*  vised  to  read  as  follows: 

^  173.33    Qualification,  maintenance,  and 
use  of  cargo  tanks. 


f 


(d)  •    •    • 

(12)  fit  ports  required.  Each  motor 
earner  operating  an  MC  330  or  MC  331 
cargo  tank  subject  to  paragraph  (d)(10) 
of  this  section  mast  make  a  written 
report  concerning  the  cargo  tank 
following  the  required  inspection  or  test. 
1  his  reporting  requirement  does  not 
apply  to  a  motor  carrier  leasing  a  cargo 
tank  for  less  than  30  days  if  the  lessor 
has  submitted  the  reports  required  by 


this  section.  The  report  for  e<tch  caign 
tank  must  contain  the  following: 

•  k  «  •  4 

(13)  Report  retantiiin.  A  copy  cif  the 
report  required  by  this  section  must  be 
retained  by  the  carrier  at  its  principal 
p!a<;e  of  business  during  the  pi.Tuid  the 
tank  is  in  the  carrier's  service  and  fur  I 
year  thereafter.  However,  upon  ;i 
written  request  to,  and  with  the 
approval  of  the  Director.  Risiiutial  Mulnr 
Carrier  Safety  Office,  for  the  region  in 
which  a  motor  carrier  has  its  principal 
place  of  business,  the  carrier  may 
maintain  the  reports  at  a  regional  or 
terminal  office. 


§173.34     (Amended] 

10.  In  §  173.34.  paragraph  (c  )|4)  is 
removed. 

11.  In  §  173.53,  the  introdiictoiy  ti  \t  of 
paragraph  (h)  is  revised  to  read  as 
follows: 

§  173.53     Definition  of  class  A  explosives. 

(h)  Type  8.  Any  device  or  solid  or 
liquid  compound  or  .mixture  which  is  not 
specifically  included  in  any  of  the  dluive 
types,  and  which  under  specwil 
conditions  may  be  so  designated  <ind 
examined  by  the  Bu.'-eau  of  Explosives 
or  the  Bureau  of  Mines,  U.S.  Department 
of  the  Interior,  and  approved  by  the 
Associate  Director  for  HMR.  Example: 

Shaped  charges,  commercial. 

•  •         *         •         * 

12.  In  §  173.91,  paragraph  (ii)(fi|  is 
revised  to  read  as  follows: 

§  173.91     Special  fireworks. 
(a)  *   *  • 

(6)  Illuminating  projectiles,  incendiary 
projectiles,  and  smoke  projectiles 
exceeding  90  pounds  each,  or  of  not  less 
than  4"a  inches  in  diameter,  may  be 
offered  for  transportation  without  being 
boxed,  only  bv.  for,  or  to  the  Department 
of  Defense  (DOD)  of  the  U.S. 
Government  wht.'n  securely  blocked  ,tiid 
braced  in  accordance  with  methoiis 
prescrit)ed  by  DOD. 

(i)  Illuminating  projectiles,  incendiary 
projectiles,  and  smoke  projectiles  less 
than  4'2  inches  in  diameter  may  be 
offered  for  transportation  without  being 
boxed,  when  palletized,  only  by.  for.  or 
to  the.  Department  of  Defense  (DOD)  of 
the  U.S.  Government  when  securely 
blocked  and  braced  in  accord.ince  with 
methods  prescribed  by  DOD. 

•  •         .         •         , 

13.  In  §  173.107.  the  heading  and 
paragraph  (h)  are  revised  and  paragraph 
(b)  is  removed  and  reserved  to  read  as 
follows: 
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§  173.107    Primers,  percussion  caps,  and 
grenades,  empty,  primed. 

■  «  ■  ■  * 

(b) (Reserved) 

«         *         *         •         * 

(h]  No  reslrictions  other  thiin  proper 
shipping  name,  packaging  and  mari».ing 
are  prescribed  in  this  subpart  for  the 
transportation  of  those  materials  named 
in  paracraph  (a)  of  this  section. 

14.  In  §  173  119.  paragraphs  (a)(18).  (g) 
and  (h)  are  removed  and  reserved; 
footnotes  3  and  4  in  paragraph  (a),  and 
footnote  3  in  paragraph  (f)  are  removed; 
Note  3  following  paragraph  iil|4)  is 
revised;  and  paragraphs  (a)(12),  (a)(17). 
(e)(2).  (e)|3).  the  introductory  text  of 
paragraph  (f).  and  paragraphs  (f)(3). 
(0(4)  and  (f)(5)  are  revised  to  read  as 
follows; 

§  173.119     Flammable  liquids  not 
specifically  provided  for. 

(a)-    •    • 

(12)  Specification  103.-103\V. 
103AL\V,  103DVV,  104.M04VV.  10.5A100.* 
105A100.\L\V.  lO.iAlOOW.  106A500X. 
106A800X.\C.  106.-\800NC1.^ 
109A100,\I.\V.  109.-\300\V.  nOA30()\V. 
m.*\60.'\LVVl.  m.-XGOFl.  111A60\V1. 
111A100VV3.  lllAl(KnV4.  iiiAioovve, 
n2A2(X)W.  n2A400F,  114A340VV. 
nSABOVVl.  IISABO.ALVV,  orllSAeOWB, 
(§§  179.100.  179.101,  179.200,  179.201. 
179.220.  179.300,  179.301  of  this 
subchapter)  tank  cars.  For  cars  equipped 
with  expansion  domes,  manvvay 
.closures  must  be  so  designed  that 
pressure  will  be  released  automatically 
by  starting  the  operation  of  removing  the 
manway  cover.  Openings  in  tank  heads 
to  facilitate  application  of  lining  are 
authorized  on  tank  cars  constructed 
before  January  1.  1975.  These  openings 
must  be  closed  in  an  approved  manner 
(§  179.3  of  this  subchapter). 

•  *  *  •  • 

(17)  Specification  MC  300.  MC  301, 
MC  302.  MC  303,  .MC  304,  MC  30.5,  MC 
306,  MC  307,  MC  310,  .MC  311,  MC  312, 
MC330orMC331  (§§  178.340,  178341, 
178.342.  178.343,  178.337  of  this 
subchapter)  cargo  tanks,  subject  to  the 
following  conditions: 

(i)  Bottom  outlets  on  Spe(  ification  MC 
304.  MC  310.  MC  311  or  MC  312  cargo 
tanks  must  conform  to  §  178.342-5(a). 
Bottom  outlets  on  Specification  MC  330 
cargo-tanks  must  be  equipped  with 

Jes  conforming  to  §  178  337-ll(c). 
)  Specification  MC  319.  MC  310  or 
312.  cargo  tanks  must  be  equipped 
with  pressure  relief  devices  conforming 
to  §  178.342-4.  Safety  relief  devices  on 
Specification  -MC  330  cargo  tanks  must 
conform  with  §  178.337-9. 

(iii)  Necessary  interior  cleaning  of 
cargo  tanks  must  be  performed  between 
changes  in  lading. 


(18)  (Reserved] 

*  *  «  •  « 

(e)  *   *  * 

(2)  Specification  103.M03W.  103ALW. 
103DW.  104,-  104\V,  lO.SAlOO.' 
105A100,\L\V.  105A1W)VV.  106A.500X. 
106A800XNC.  106A800\CI.^ 
109.A100,\LVV.  109A300W.  110A500\V. 
niABO.-VLVVl.  niAfiOFl.  IllABOWl. 
lll.-\KX)VV3.  1]1.\1«)\V4.  ni.'\1(KnV6. 
112A200VV,  H2A400F,  n4.-\34i)\V. 
115.-\50VV1,  n.oA6()W6,  or  IIS.-XOO.-MAV, 
(§§  179.100,  179.101,  179.200.  179.201, 
179.220,  179.221,  179.300,  179.301  of  this 
subchapter)  tank  cars.  Openings  in  tank 
heads  to  facilitate  the  application  of 
linings  are  authorized  on  tank  cars 
constructed  befofe  January  1,  1975. 
These  openings  must  be  closed  in  an 
approved  manner  (§  179.3  of  this 
subchapter). 

(3)  Specification  MC  304.  MC  307,  MC 
310.  MC  311,  MC  312.  MC  330.  or  MC  331 
(§§  178.340,  178.342.  178.343,  178.337  of 
this  subchapter)  cargo  tanks,  subject  to 
the  following  conditions: 

(i)  Bottom  outlets  on  Specification  MC 
304,  MC  310,  MC  311  cargo  tanks  must 
conform  to  §  178.342-5.  Bottom  outlets 
on  Specification  MC  330  cargo  tanks 
must  be  equipped  with  valves 
conforming  to  §  178.337-1 1(c). 

(ii)  MC  310.  MC  311  or  MC  312  cargo 
tanks  must  have  a  design  pressure  of  at 
least  25  psig.  These  cargo  tanks  must  be 
equipped  with  pressure  relief  devices 
conforming  to  §  178.342-4. 

(iii)  MC  330  cargo  tanks  must  be 
equipped  with  pressure  relief  devices 
conforming  to  §  178.337-9. 

(iv)  Each  safety  relief  device  must  be 
set  to  discharge  at  no  less  than  25  psig. 

(v)  Necessary  interior  cleaning  of 
cargo  tanks  must  be  performed  between 
changes  in  lading. 

•  *  •  *  • 

(f)  When  the  vapor  pressure  exceeds 
27  pounds  per  square  inch  absolute  at 
100  °F.  When  the  vapor  pressure 
exceeds  27  psia  at  100  °F..  but  does  not 
exceeds  40  psia  (see  note  1)  at  100  °F.. 
flammable  liquids  must  be  packed  in 
specification  containers  as  follows: 

■  *  •  •  • 

(3)  Specification  105A100.' 
105A100ALW.  105A100W.  106A500X, 
106A800XNC.  106A800NCI.^ 
109A100ALW.  109A300W.  110A500VV, 
inAl00VV4.  112A200VV,  112A400F.  or 
114.'\340VV,  §§  179.100.  179.101.  179.200, 
179.210  (179.300,  179.301  of  this 
subchapter)  tank  cars.  (See  .Note  1  of 
this  paragraph.)  Specification  104  ^ 
104W.  and  111A100W3  (§§  179.200. 
179.201  of  this  subchapter),  tank  cars  are 
authorized  under  conditions  prescribed 
in  paragraph  (0(4).  of  this  section  and 
Note  2  of  this  paragraph.  Openings  in 


tank  heads  to  facilitate  the  application 
of  linings  are  authorized  on  tank  cars 
constructed  before  January  1.  1975, 
These  openings  mjsl  be  closed  in  an 
appro\  ed  manner  (  §  1~9  3  of  this 
subchapter|. 

(4)  Specification  103  \  103W.  103AL\V, 
104.1  104W.  inA60.-MVVl.  lllAGOFl, 
111A60W1,  nSAGOUl.  115A60W6,  or 
115A60ALW  (§§  179,200,  179.201. 
179.220.  179.221,  of  this  subchapter)  tank 
cars. 

Note  3.— Spec,  104  '  or  104-W  tank  cars  are 
aulhonzr-d  provided  the\  nre  equipped  with 
approved  fittings  designed  to  provide  for  the 
loading,  unloading,  gauging,  sampling,  and 
taking  temperature  of  the  contents  without 
removing  the  manway  closure:  that  pressure 
relief  valves  are  set  to  open  at  pressure  of  35 
pounds  gauge  (with  a  tolerance  of  plus  or 
minus  3  pounds),  and  are  \dpor  light  at  28 
pounds  per  square  inch  gauge  pressure:  that 
bottom  discharge  outlets  are  of  the  same  type 
as  authorized  for  specification  104  '  or  104-W 
tank  cars;  and  that  there  is  stenciled  on  eacti 
side  of  the  tank  above  the  specification  mark, 
in  letters  and  figures  at  least  1  inch  high.  "For 
vapor  pressures  not  exceeding  40  pounds  per 
square  inch,  absolute,  at  100  'F," 
Specification  ICC-104'or  104-VV  tank  cars, 
equipped  with  pressure  relief  valves  set  to 
open  at  pressure  of  35  pounds  gauge  (with  a 
tolerance  of  plus  or  minus  3  pounds)  and 
which  are  vapor  tight  at  28  pounds  per  square 
inch  gauge  pressure  are  authorized  provided 
that  they  are  stenciled  as  required  above. 

(5)  Specification  cargo  tanks  as 
prescribed  in  paragraph  (e)(3)  of  this 
section. 

***** 

(g)  [Reserved] 
(h)  [Reserved] 

•  *  «  *  « 

15.  In  §  173.123,  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

§173.123     Ethyl  chloride. 

(a)-    •    • 

(5)  Specification  105A100.'  105A100W. 
111A100W4.  112A200W.  n2A400F.  nr 
114A340W  (§§  179.100.  179.101.  179.200. 
179.201  of  this  subchapter)  tank  cars. 
Specification  114A340W  tank  cars  must 
not  be  equipped  with  any  bottom  outlet. 
Bottom  washout  permitted.  (See  Note  1 
following  §173.119(0(3).)  (See  §173.10 
for  shipping  instructions.) 

*  *  «  *  * 

16.  In  §  173.124,  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  read  as  follows: 

§173.124    Ethylene  oxide. 

(a)-    •    • 

(1)  Specification  15A.  15B.  15C.  16A, 
orl9B(§§  178.168.  178.169.178.170. 
178.185. 178.191  of  this  subchapter) 
wooden  boxes  and  Spec.  12B  (§  178.205 
of  this  subchapter)  fiberboard  boxes, 
with  inside  metal  packaging  not  over  12- 
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(lunce  capacity  each.  Each  inside 
packaging  must  have  a  minimum 
inirsling  strength  of  IBO  psig  as  prepared 
tur  shipment  and  be  pro;  ided  with  a 
s,if('t\  vent  having  a  minimum  diameter 
of  0.1023  inch  and  closed  with  fusible 
met,il  h.iving  a  yield  temperature  of  157 
to  1~0  'F.  The  safety  vent  openirg  must 
be  hot  tinned  before  filling  with  fusible 
metal.  Filling  must  be  such  that  the 
container  will  not  be  liquid  full  below 
IHo    F.  F.ach  inside  packaging  must  be 
cumpletc'.y  insulated  e.xcept  for  top 
*  Insure.  N'ut  more  than  12  inside 
[i.ickages  nor  more  than  one  layer  of 
packagings  may  be  packed  in  one 
outside  box. 

(2)  Cv  Imders  as  prescribed  fur  any 
compressed  gas.  except  acetylene,  not 
exceeding  :!()  gallons  nom.inal  water 
capacitv.  which  meet  the  following 
requirements:  All  cylinders  must  be 
seamless  or  steel  welded.  Cylinders 
must  be  equipped  with  safety  devices  of 
the  fusible  plug  type  with  threadt^d 
straight  bore  orifice,  with  yield 
temperature  of  157°  to  170   F,,  ha\  ing  a 
minimum  vent  area  of  O.OUSS  square  inch 
per  pound  of  water  capacity  for 
parkatiings  not  over  1 -gallon  capacity 
and  0  fp012  square  inch  per  pound  of 
water  capacity  for  al!  packagings  over  1- 
gallcm  capacity  Each  cylinder  must  be 
tested  for  leakage  at  a  pressure  of  at 
least  15  psig  with  an  inert  gas  before 
each  refilling.  Fillings  must  be  such  that 
the  packaging  will  not  be  liquid  full  at 
185   V.  Pressurizing  valves  must  be 
provided  for  all  packaging  over  1 -gallon 
capacity.  Eductor  tubes  must  be 
provided  for  all  packagings  over  S-gallon 
capacity.  Cylinders  having  a  water 
capacity  in  excess  of  1-gallon  must  be 
insulated. 

*  *  *  •  • 

17.  In  §  173.202,  paragraph  (a)(1)  is 

revised  tf)  read  as  follows- 

:;  173.202     Sodium  metal  liquid  alloy, 
p>otassium  metal  liquid  alloy,  and  sodium 
potassium  liquid  alloy. 

1,1)  •    •    ■ 

(1)  Sjit  c  ifu.u'ion  15A,  15B,  OT19B 
(§§  i:"8.1(i«    K8.169,  178.191  of  this 
subchapter)  wooden  boxes  with  inside 
metal  packagings.  Inside  packagings 
must  be  cushioned  with  incombustible 
cushioning  material.  F.ach  inside  metal 
packaging  must  have  been  tested 
hytlrostatically  to  a  pressure  of  not  less 
than  60  pounds  per  square  inch  without 
rupture.  Closing  devices  on  inside  metal 
packagings  must  be  protected  from 
injury.  Not  more  than  300  pounds  of  the 
material  may  fte  shipped  in  one  outsidt; 
box. 

18.  In  §  173.206,  paragraph  (c)(2)  is 
.'rvised  to  read  as  follows: 


>;  173.206     Sodium  or  potassium,  metallic; 
sodium  amide;  sodium  potassium  alloys; 
sodium  aluminum  hydride;  lithium  metal; 
lithium  silicon;  lithium  ferro  silicon;  lithium 
hydride;  lithium  borohydride:  lithium 
aluminum  hydride;  lithkim  acetyllde- 
ethylene  diamine  complex;  aluminum 
hydride;  cesium  metal;  rubidium  metal; 
zirconium  hydride;  powdered 


17C,  1"H.  37A,  or 


(c)  •   •   • 

(2)  Specifications 
37B  (§§  178.115.  178.118,  178.131.  or 
§  178.132  of  this  subchapter)  metal 
drums  (single-trip).  Tlicse  drums  are 
authorized  for  cylindrical  blocks  which 
must  be  at  least  2  indies  in  diameter 
and  not  less  than  6  inches  in  length,  or 
rectangular  blocks  not  less  than  6  inches 
in  length  and  not  less  than  2  inches  in 
any  other  dimension] 

•  •  •  *  • 

§173.238     I  Removed  and  reserved  I 

19.  Section  §  173.238.  is  removed  and 
reserved. 

20.  In  §  173.245,  paragraph  {a)(25)  is 
revised  to  read  as  fotows: 

J  173.245     Corrosive  liquids  not 
specifically  provided  for. 

(a)  '  •  •         : 

(25)  Specification  12A  or  12B 
(§§  178.210,  178.205  of  this  subchapter) 
fiberboard  bo.xes  with  inside  aluminum 
packagings  which  must  be  compatible 
with  the  lading. 

•  •  *  •  * 

21.  In  §  173.252.  paragraph  (g)(1)  is 
revised  to  read  as  foBows: 

§  173.252     Bromine. 

■  ■  * 

(gl*    •    • 

(1)  Specification  5K  (§  178.88  of  this 
subchapter)  nickel  drums,  of  not  over  10 
gallons  capacity  each,  and  containing 
not  more  than  225  pounds  net  weight  of 
bromine,  or  Specification  5M  (i  178.90  of 
this  subchapter)  monel  drums,  of  not 
over  25  gallons  capacity  each,  and 
containing  not  more  than  600  pounds  net 
weight  of  bromine.  Drums  must  be  at 
least  14-gauge  throu^out  and  must  have 
chime  reinforcement  adequate  for  their 
protection.  All  openings  must  be  in  one 
head  and  the  closing  parts  (plug.  cap. 
flange,  etc.)  must  be  of  the  same  metal 
as  the  drum.  One  opening  not  over  2.3 
inches  in  diameter  and  one  opening  not 
over  %-inch  standard  pipe  size  are 
permitted.  Each  drum  must  be 
completely  emptied  and  dried  before 
reuse. 


(3)  Specification  22B  (§  178.197  of  this 
subchapter)  plywood  drums  equipped 
with  a  liner  of  rubber,  polyethylene  or 
other  material  impervious  to  the 
solution. 

«  •  *  *  * 

23.  In  §  173.263,  paragraph  (a)(9)  is 
revised  to  read  as  follows: 

§  173.263     Hydrochloric  (muriatic)  acid; 
^hydrochloric  (muriatic)  acid  mixtures; 
hydrochloric  (muriatic)  acid  solution, 
inhibited;  sodium  chlorite  solution  (not 
exceeding  42  percent  sodium  chlorite)  and 
cleaning  compounds,  liquids,  containing 
hydrochloric  (muriatic)  acid. 

(a)-    "    • 

(9)  Specification  103B, '  103BVV.  or 
niA60W5  (§§  179.200,  179.201  of  this 
subchapter)  tank  cars.  These  cars  are 
authorized  for  acid  not  over  38  percent 
strength  by  weight  A  safety  relief  valve 
or  a  safety  vent  of  approved  design 
equipped  with  frangible  disc  having  ';- 
inch  breather  hole  in  center  thereof  or  a 
safety  vent  of  approved  design  equipped 
with  carbon  discs  permitting  continuous 
venting  may  be  used,  but  may  not  be 
used  for  hydrochloric  (muriatic)  acid  of 
22°  Baume  strength  or  greater,  and  other 
fuming  acids. 


§173.265    [Amended] 

24.  In  §  173.285  m  the  heading  ami  in 
paragraphs  (a),  (b).  (c).  and  (d)  the 
words  "Hydrofluorosilicic  acid"  are 
revised  to  read  "Fluosilicic  acid 
(hydrofluorosilicic  acid)  (hydrofluosilicic 
acid)'. 

25.  In  §  173.289,  paragraph  (a](2)(i)  is 
revised  to  read  as  follow^s: 

§  173.289     Formic  add  and  formic  acid 

solutions 

(a)-  •  • 

(2)'  •  • 

(i)  Each  tank  car  authorize  d  under  this 
section  must  be  marked  "FORMIC 
ACID"  in  accordance  with  the 
requirements  in  §  172.330  of  this 
subchapter. 
•         •         •         »         * 

26.  In  §  173.314.  the  Table  follow, ng 
paragraph  (c)  is  amended  by  revising  the 
entry  "Chlorotrifluoromethane  (R-13) 
and  Note  12  following  the  Table  to  read 
as  follows 

§173.314     Requirements  for  compressed 
gases  in  tank  cars. 


22.  In  §  173.256.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§  173.256    Compounds,  cleaning,  liquid 


(c)' 


'  The  use  of  existing  tanks  aulhunzi'd  l)u!  ni» 
conslruclion  not  nulhorized. 
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Ktng  of  gas 


Revised     . 

Chlorotnfkio'O- 
methane  (R-13). 
Note  13 


MaxifTdjm 

pe'-Timed         Rpg^„ea  lan.  ca.   see 
aeSy  §  173  3118)12)  and  (3) 

Note  1 


Note  21 


OOT-105A300W,  DOT- 
ti4A340W   Note  29 


More  12.— For  special  tank  requirements  applying  to  chlo- 
rine, see  5179  102-2  of  this  subchapter  The  quantity  ol 
Chlonne  (ceded  mto  a  sjngie  unit  (ank  car  must  r>ot  exceed 
90  Ions  .Nom.nai  16-  30-  55-  86-  or  90-ton  tank 
car  tanks  must  not  be  toaded  "^  excess  ot  the  normal  lading 
weights.  Tank  ca'S  bu'li  10  ICC-'OSAS'X)  r^^i  tie  si'sr'c.iod 
eittier  ICC-i05A300  or  iCC-iO5AbO0  tail,  cars  Suit  10  ICC 
or  DOT  IPSAbOOW  -^.ly  De  sienoied  eithei  ij5A30nw  or 
'05A5OOW  each  la"*  must  be  eQi,ippe0  *  11  sa<eiy  re'et 
valve  -equireo  by  the  ste'iciiea  s^ecii^cat'on  Ca's  not  large' 
than  y)-iiin  ct'iofine  capacity  built  10  iCC-'35A300  o<  iCC- 
105A300W  may  be  co"iir.i,.Kl  m  sofvicc  't  equipped  with 
excess  flow  ^.i^fis  m  aocorda'Ke  with  §  t"9  '02-2  DOT- 
105A  ccrs  having  'wge  we'ded  ancnofs  must  noi  cw  used 
tor  iranspcutation  ot  chlorine 


27.  In  §  173.315.  the  heading  oi  the 
Table  in  paragraph  (b)  is  amended  by 
adding  "See  .Note  1"  to  the  second 
column:  the  last  column  of  the  Table  is 
removed  and  Note  1  following  the  Table 
is  revised  as  follows: 

§  173.315    Compressed  gases  in  cargo 
tanks  and  portable  tank  containers. 


(b)* 


Maximum  specific  gravity  of  the 
liquid  material  at  60  F 


Maximum  permitted  fiftir^g 
density  m  percent  of  the 
water  we>9i;  capacity  ol 
the  (amis  ipoicentj  See 
Note  1 


1.200 
gallons  or 


Over  1.200 
gallons 


Note  1.— FBng  is  pemmed  by  vahaiw  provided  'he  same 
liNina  denslta  is  useo  as  permttad  l>y  weight  e>r  •-oi  when 
usmg  fixed  lenglt)  dip  tube  or  other  fixed  mammu'r'  iiouid 
levof  mdicalors  (paragraph  I'l  oi  thrs  section)  m  when  case 
the  maximum  piarmitted  li'i'-^g  Oens.N  sha'i  not  enceea  9' 
percent  of  the  man-mom  peimtttec  i-ii-ng  cen^itv  D>  weight 
contained  m  ti>e  lab-e 


28.  In  §  173.354.  paragraph  (a)(5)  is 
revised  and  paragraph  (a)(6)  is  amended 
by  adding  a  sentence  at  the  end  to  read 
as  follows: 

$  173.354     Motor  fuel  antiknock  compound 
or  tetraethyl  lead. 

(a)-  ■  • 

(5)  Specification  MC  330  or  MC  331 

I  §  178.337  of  this  subchapter)  cargo 
tanks.  (See  Note  1).  These  cargo  tanks 
are  authorized  for  motor  fuel  antiknock 
compound  only.  A  frangible  disc  may  be 
used  in  series  with  and  inboard  of  the 
pressure  relief  valve.  The  relief  valve 
and  the  frangible  disc  must  be  set  to 
function  in  a  range  of  no  less  than  100 
percent  and  no  greater  than  110  percent 
of  the  maximum  allowable  working 
pressure. 

(6)*  *  *  A  frangible  disc  may  be  used 
in  series  with  and  inljoard  of  the 
pressure  relief  valve.  The  relief  valve 


and  the  frangible  disc  must  be  set  to 
function  in  a  range  of  no  less  than  100 
percent  and  no  greater  than  110  percent 
of  the  maximum  allowable  working 
pressure. 


§173.417     [Amended! 

29.  In  §  173.417.  paragraph  (a)(6)(v)  is 
amended  by  removing  the  reference 

■'§  173.350"  and  inserting,  in  its  place, 
the  reference  "§  178.350". 

§173.433     I  Amended! 

30.  In  §  173.433,  Table  9  is  amended 
by  removing  the  title  'Table  9 — Aj  for 
Alpha  Emitters"  and  inserting,  in  its 
place,  the  title  "Table  9 — A3  Values". 

31  In  §  173.860,  paragraph  (c)(5)  is 
added  to  read  as  follows: 

§173.860     Mercury,  metallic. 

(c)*  •  • 

(5)  In  manufacturer's  original 
packaging  if  each  item  does  not  contain 
more  than  100  milligrams  of  mercury  per 
tube  and  if  the  outside  package  does  not 
contain  more  than  one  gram  total  net 
quantity.  Packages  conforming  to  these 
quantity  limitations  are  not  subject  to 
any  other  requirements  of  this 
subchapter. 

PART  174— CARRIAGE  BY  RAIL 

32  In  §  174.104,  paragraphs  (a)  and 
(b)(6)  are  revised  to  read  as  follows; 

§  174.104     Class  A  explosives:  car 
selection,  preparation,  inspection,  and 
certification. 

(a)  Except  as  provided  in  §  174.101  (b). 
(n),  and  (0),  Class  A  explosives  being 
transported  by  rail  may  be  transported 
only  in  a  certified  and  properly 
placarded  closed  car  of  not  less  than 
80.000  pounds  capacity,  with  steel 
underframes  and  friction  draft  gear  or 
cushioned  undorframe,  except  that  on  a 
narrow-gauge  railroad  they  may  be 
transported  in  a  car  of  less  capacity  as 
long  as  the  car  of  greatest  capacity  and 
strength  available  is  used. 

(b)  *  *  * 

(6)  The  car  must  be  carefully  swept 
out  before  it  is  loaded.  For  less-than- 
carload  shipments  the  space  in  which 
the  packages  are  to  be  loaded  must  be 
carefully  swept.  If  evidence  of  a 
potential  hazardous  residue  is  apparent 
after  the  floor  has  been  swept,  the 
carrier  must  either  decontaminate  the 
car  or  provide  a  suitable  substitute  car. 


PART  176— CARRIAGE  BY  VESSEL 

§§  176  76.  176.78.  176  135,  176  150.  176  163 
and  176.340    I  Amended] 

33.  In  §§  176.76(a),  176.78(d), 
176.135(d),  176.150(b),  176.163(c)  and 
176.340(a)(3)  the  codes  "GMHM",  or  "G- 
MHM"  are  amended  to  read  "G-MTH". 

34.  In  §  176.305,  paragraph  (c)(5)  is 
revised  to  read  as  follows: 

§  176.305     General  stowage  requirements. 

(c)  *  *  * 

(5)  Flammable  liquids  in  excess  of  one 
ton,  except  flammable  liquids  with  a 
flashpoint  above  73    F.,  may  not  be 
transported  in  any  hold  or  compartment 
that  is  fitted  with  a  gooseneck  type  of 
vent  head. 


PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

35.  In  §  177.817,  paragraphs  (a)  and  (d) 
are  revised  to  read  as  follows: 

§  177.817     Shipping  papers. 

(a)  General  requirements.  A  carrier 
may  not  transport  a  hazardous  material 
unless  it  is  accompanied  by  a  shipping 
paper  that  is  prepared  in  accordance 
with  §§  172.200.  1-2.201,  172.202.  and 
172.203  of  this  subchapter. 

*  «  •  *  • 

(d)  This  section  does  not  apply  to  any 

material,  other  than  a  haz.irdous 
substance  or  a  hazardous  waste,  that  is 
classed  as  an  ORM-A.  B,  C  or  D.  (See 
§  172.200  of  this  subchapter.) 


PART  178— SHIPPING  CONTAINER 
SPECIFICATIONS 

36.  In  §  178.24.  §  178.24-7  the 
introductory  text  of  paragraph  (a)  is 
revised  to  read  as  follows: 

§  178.24     Specification  2U:  molded  or 
thermoformed  polyethylene  containers. 

§  178.24-7     Tests. 

(a)  Sarj  !.  s  laken  at  random  must 
withstand  prescribed  tests  without 
breakage  or  leakage.  Tests  must  be 
made  on  each  type  and  size  produced  at 
each  manufacturing  location  starting 
production  and  repeated  each  four 
months.  Testing  may  be  performed  at  a 
location  other  than  the  manufacturing 
location.  The  type  of  tests  are  as 
follows: 


37.  In  §  178.27,  §  178.27-3  the 
introductory  text  of  paragraph  (a)  is 
revised  to  read  as  follows: 
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S  178.27     Specification  2TL;  polyethylene 
container. 

i  178.27-3     Type  test 

f,i;  S.i.'iuilcs  Uiken  cit  rdndom  must 
uithsliind  prescribtd  tests  without 
iirt-akagp  or  leakage.  Tests  must  be 
n-,acie  on  each  type  and  size  prodiir.f-d  at 
(M(;h  manufacturing  location  slartinjj 
production  and  repeated  each  four 
months.  Testinj^  may  he  performed  at  a 
location  other  than  the  manufacturing 
ioc.itinn.  The  type  uf  tests  are  as 
follows: 

.'18  In  §  1"B  .ia<i,  §  17B.35a-3  the 
introductory  text  of  paragraph  (a)  is 
revised  to  read  as  follows' 

5  178.35a    Specification  2SL;  molded  or 
thermoformed  polyettiyiene  container 

4  i78.35a-3    Type  test 

(a)  SanifiUs  taken  at  landom  must 
witl'.s'iand  prescribed  tests  without 
breakage  or  leakage.  Test  must  be  made 
on  each  type  and  size  produced  at  each 
manufacturing  location  starting 
production  and  repeated  each  four 
months.  Testing  may  be  performed  at  a 
location  other  than  the  manufacturing 
location.  The  type  of  tt;sts  are  as 
follows: 

;i!i  In  §  178  :>7.  §  i7e.37-5  paragraph 
(a)  IS  amended  by  revising  Note  1 
following  the  first  table  and  adding  a 
Note  2  to  read  as  follows:  Note  2 

f(il'(n\ir:g  the  second  table  is  rrmeved 

?  178.37     Specification  3AA;  seamless  steel 
cylinders  made  of  definitely  prescribed 
steels  or  3AAX:  seamless  steel  cylinders 
made  of  definitely  prescribed  steels  of 
capacity  over  1.000  pounds  water  volume 

5  178.37-5     Authorized  steel. 

Note  1. — .X  heiil  of  .sit  t'l  nidde  under  the 
aho\e  specifications,  check  chemicHl  analysis 
of  which  is  slightly  out  of  the  spccifieil  riinge. 
is  acceptable,  if  salisfactory  in  all  olhi'r 
respects,  provided  the  tolerances  shown  in 
the  following  tables  are  not  exceeded. 

Note  2. — This  designation  shall  not  be 
restrictive  and  the  commerical  steel  is  limited 
in  analysis  as  shown  in  the  table. 


411  In  §  17844.  J;  178 -! 4-5,  paragraph 
(a)  is  amended  by  rev  ising  .Note  1 
fnlln'.vini^  the  table  to  read  as  follows: 

v;  178.44     Specification  3HT;  inside 
containers,  seamless  steel  cylinders  for 
aircraft  use  made  of  definitely  prescribed 
steel. 

i5  178  44-5     Authorized  steel 

!-<)    •    '    • 

.Note  1. — A  heal  of  steel  made  under  the 

specifJCHlion?  listed  in  the  first  table,  check 
chemical  an.ilysis  of  which  is  slightly  out  of 


the  specified  range,  is  acceptable,  it 
satisfactory  in  all  other  respects,  provided  the 
tolerances  shown  in  Ihri  second  table  are  nnl 
exceeded. 


41.  In  §  178.46.  §  178.46-4  paragraph 
(.d|{12)  and  §  178.40-8.  paragraphs  (e)(2| 
and  (e)(3)  are  revised  to  read  as  follows: 

if  178.46    Specification  3AL;  seamless 
cylinders  made  of  definitely  prescribed 
aluminum  alloys.         .  I 

))  178  46-4     Duties  Of  the  Inspector. 


Jirplete  lest  rer 


(d}  •  •  • 

(12)  Furnishing  coiiiplete  lest  reports 
required  by  this  speciification  to  the 
maker  of  the  cylinder  and.  upon  request. 
to  the  purchaser.  The  test  report  must  be 
retained  by  the  Inspector  for  fifteen 
years  from  the  originJBl  test  date  of  the 
cylinder. 


5  178  46-8     Openings, 

(e)  •  •  • 

(2)  Taper  threads,  ivhen  used,  must  be 
either  the  American  Standard  Pipe 
Thread  (NPT)  type  conforming  with 
Federal  Standard  FI-28  (1978).  Section  7, 
or  the  National  Gas  Taper  Thread 
(NCT)  type  conforming  with  Federal 
Standard  H-28  (1978).  Section  7  and  9. 

(3)  Straight  threads,  whj.'n  used,  must 
conform  with  Federal  Standard  M-28 

( 1978)  as  follows: 

(i)  National  Gas  Straight  Thread 
(NGS)  type  must  conform  with  Sections 
7  and  9. 

(ii)  Unified  Thread  (UN)  type  must 
conform  with  Section  2. 

(iii)  Controlled  Radius  Root  Thread 
(UN[)  type  must  conjorm  with  Section  4. 

42.  In  §  178.47,  §  i:|8.47-8  paragraph 
(<i)  is  revised  to  read  as  follows: 

S  178  47     Specification  4DS;  inside 
ccntaine.'-s.  welded  stai.Tless  steei  for 
aircraft  use. 

§  178.47-8     ManufactJre. 

(a)  By  be;st  appliances  and  methods; 
dirt  and  scale  to  be  removed  as 
necessary  to  afford  proper  inspection; 
no  defect  is  acceptable  that  is  likely  to 
weaken  the  finished  cylinder 
appreciably,  reasonably  smooth  and 
uniform  surface  finish  required.  No 
abrupt  change  in  wall  thickness  is 
permitted.  Welding  procedures  and 
operators  must  be  qualified  in 
accordance  with  of  GGA  Pamphlet  C-3. 

•         •         *         '       i* 

43.  In  §  178.50,  §  17b.50-8  paragraph 
(b)  is  added  to  read  as  follows: 


^  178.50     Specification  48;  welded  and 
brazed  steel  cylinders. 

§  178.50-8     Manufacture. 

(b)  Welding  procedures  and  operators 
must  be  qualified  in  accordance  with 
CGA  Pamphlet  C-3. 

44.  In  §  178.51.  §  178.51-8  paragraph 
(d)  is  added  to  read  as  follows: 

if  178.51     Specification  4BA;  welded  or 
brazed  steel  cylinders  made  of  definitely 
prescribed  steels. 

§  178-51-8     Manufacture. 


(d)  Welding  procedures  and  ("pci.itors 
must  be  qualified  in  accordance  i\;;h 
CGA  Pamphlet  C-3. 

45.  In  §  178.53.  §  178,5.1-8  paragraph 
(b)  is  added  to  read  as  follows: 

Section  178.53  Specification  4D:  inside 
containers,  weldt'd  steel  for  aircraft  use. 
Section  178.53-8  Manufacture. 

•  •  ft  *  • 

(b)  Welding  procedures  and  operators 
must  be  qualified  in  accorchince  with 
CGA  Pamphlet  C-3. 

46.  In  §  178.54.  §  178.54-8  paragraph 
(a)(2)  is  revised  to  read  as  follows: 

§  178  54  Specification  4B240-FLW;  welded 
or  welded  and  brazed  cylinders  with  fuslon- 
«>elded  longitudinal  seam. 

S  178  54-8     Manufacture. 

(a)  •    •    • 

(2)  Longitudinal  seams  shall  l)e  fusion 
butt  welded.  This  seam  shall  be  double 
butt  welded  unless  means  are  provided 
for  accomplishing  complete  penetration 
from  one  side,  in  which  case  a  butt  weld 
from  one  side  may  be  used.  Welding 
procedures  and  operators  must  be 
qualified  in  accordance  with  CGA  ■ 
Pamphlet  C-3. 

47.  In  §  178.55.  §  178.55-8.  paraytaph 
(d)  is  added  to  read  as  follows: 

§  178.55  Specification  4B240ET;  welded 
and  brazed  cylinders  made  from  electric 
resistance  welded  tubing. 

§178.55-8     Manufacture. 

(d)  Welding  procedures  and  operators 
must  be  qualified  in  accordance  with 
CGA  Pamphlet  C-3. 

48.  In  §  178.56,  §  178.56-8  pa.-^agr.iph 
(d)  is  added  to  read  as  follows: 

5  178.56     Specification  4AA480;  welded 
steel  cylinders  made  of  definitely 
prescribed  steels. 

S  178.56-8     Manufacture. 


(d)  Welding  procedures  . 
must  be  qualified  in  accori 
CGA  Pamphlet  C-3. 


inu  operators 
lance  uith 


Federal  Register  /  Vol.  50.  No.  53  /    Tursday.  Mjir^h  19.  VMib  /  Rules  and  Regulations  11057 


49.  In  §  !7H  37,  §  1-8  5"-8  panigraph 
(e)  is  adut'ii  and  in  §  178.57-10 
paragraph  (a)(5)  is  rovised  to  read  as 

folUnvs: 

(j  178.57     Specification  4L;  welded 
cylinders,  insulated. 

§  178.57-8     Manufacture. 


(n)  Welding  procedures  and  operators 

must  be  qualified  in  accordance  with 
CCA  Pamphlet  C-3.  In  addition,  impact 
test  of  the  weld  shall  be  performed  in 
accordance  with  §  178.57-17(d)  as  part 
of  the  qualification  of  ea(-h  welding 
procedure  and  operator. 

§  178.57-10     Wall  thickness. 


(5)  Further  provided  that  wall  stress 
for  cylinders  having  longitudinal  seams 
must  not  exceed  85  percent  of  the  above 
value,  whichever  applies. 

50.  In  §  178.58.  §  178  .58-8  paragraph 

(a)  is  revised  to  read  as  follows: 

$  178.58     Specification  4DA;  inside 
containers,  welded  steel  for  aircraft  use. 

!;  178.58-8     Manufacture. 

(a)  By  best  appliances  and  methods; 
dirt  and  scale  to  be  removed  as 
necessary  to  afford  proper  inspection; 
no  defect  is  acceptaljle  that  is  likely  to 
weaken  the  finished  container 
appreciably.  A  reasonably  smooth  and 
uniform  surface  finish  is  required.  No 
abrupt  change  in  wall  thickness  is 
permitted.  Welding  procedures  and 
operators  must  be  qualified  in 
accordance  with  CGA  Pamphlet  C-3. 

*  *  *  *  • 

,51.  In  §  178.59.  §  178.59-7  paragraph 

(b)  is  added  to  read  as  follows: 

§  178.59     Scf  cification  8;  steel  cylinders 
with  aparcvcd  oorous  filling  for  acetylene. 

!;  178.59-7     Manufacture 

(d)  Welding  procf;dures  and  operators 
must  be  qualified  in  accord.ince  with 
CCA  Pamphlet  C-3. 

.52.  In  §  178.60,  §  178.60-7  paragraph 
(b)  is  added  to  read  as  follows: 

.:;  178.60     Specification  8AL;  steel  cylinders 
witti  approved  porous  filling  for  acetylene. 

§  178.60-7     Manufacture. 

***** 

(b)  Welding  procedures  and  operators 
must  be  qualified  in  accordance  with 
CCA  Pamphlet  C-3. 

53.  In  §  178.61,  §  178.61-8  paragraph 
(d)  is  revised  and  in  §  1/8.61-15 
paragraph  (a)  is  revised  to  read  as 
follows: 


$  178.61     Specification  4BW;  welded  steel 
cylinders  made  of  definitely  prescribed 
steels  witti  electric-arc  welded  longitudinal 
seam. 

§  178.61-8     Manufacture. 

***** 

(d)  Welding  procedures  and  operators 
must  be  qualified  in  accordance  with 
CCA  Pamphlet  C-3. 


§178.61-15    Ptiysical  tests. 

(a)  Spi'cimens  must  be  uken  from  one 
cvlinder  after  heal  treatment  and  chosen 
at  random  from  each  lot  of  200  or  less, 
as  follows: 

(1)  Body  specimen.  One  specimen 
must  be  taken  longitudinally  from  the 
body  section  at  least  90  decrees  aw.iy 
from  the  weld. 

(2)  Ht^od appcimim.  One  specimen 
must  be  taken  from  either  head  on  a 
cylinder  when  both  heads  are  made  of 
the  same  material;  however — 

(i)  If  the  two  heads  are  made  of 
differing  materials,  a  specimen  shall  be 
taken  from  each  head;  and 

(ii)  If  due  to  welded  attachments  on 
the  top  head  there  is  insufficient  surface 
from  which  to  take  a  specimen,  it  may 
be  taken  from  a  representative  head  of 
the  same  heat  treatment  as  the  test 
cylinder. 

54.  Ill  §  178.65.  §  178.65-5  paragraph 
(b)  is  revised  and  in  178.6.5-6  paragraph 
(d)  is  added  to  read  as  follows: 

if  178.65     Specification  39;  nor»-reusabie 
(norvrefltlable)  cylinder. 

§  178.65-5     Material,  steel  or  aiuminum. 

*  *  •  •  • 

(b)  Aluminum:  Aluminum  is  not 
authorized  for  service  prtssnies  in 
excess  of  .500  p.s.i.g.  The  analysis  of  the 
aluminum  must  conform  to  the 
Aluminum  Association  standard  for 
alloys  10(50, 1100. 1170.  3003.  5052.  5086, 
5154.  6061.  and  60H3  as  specified  in  its 
publication  entitled  "Aluminum 
Standards  and  Data"  (7lh  edition  dated 
)une  1982). 


j;  178.65-6     MaoufdCfuie 

(d)  Welding  procedures  and  operators 
must  be  qualified  in  accordance  with 
CCA  P.imphlef  C-3. 

55.  In  §  178.80.  §  178.80-11  is  niviscd, 
§  178.80-12  is  removed  and  reserved  and 
in  §  178.80-13  the  introductory  text  is 
revised  to  read  as  follows; 


(  1 78.80     Specification  5;  steel  barrets  or 
drums. 

n  78.80- 11     Marking. 

(a)  E.ich  barrel  or  drum  must  be 
marked  by  embossing  on  a  permanent 
head  (or  by  embossing  or  die  stamping 
on  footring  on  dnims  equipped  with 
footrings,  or  on  metal  plates  securely 
attached  by  drum  by  brazing  or  welding 
not  less  than  20  percent  of  the  perimeter 
of  the  plate)  with  clearly  legible  raised 
characters  as  follows; 

(l)DOT-5. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  numi)er,  and  also  the  letters  \\\ 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (lor  exdnple,  304.  316.  304 
HT).  This  m.jrk  ^liuuid  \»'.  niMr  the  DOT 
mark. 

(3)  Name  or  symbol  of  person  nirikmg 
the  mark  specified  in  paragraph  (aj(l)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Assonale  Director 
for  HMR. 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example.  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first.  (For 
example.  18/16-55-83  for  body  18  g.njgr 
and  head  16  g.iuge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minumum  character  size  specified  in 
§  1-3  24(c)(l)(iv)  is  waived. 

i;  178.80-12    (Reserved! 

S  178.80-13     Type  tests. 

(.i)  Samples  taken  al  random  and 
closed  as  for  use.  shall  withstand  the 
prescribed  tests  without  leakage.  F.ach 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  follows: 
*        •        •        *        • 

.56.  In  §  178.81.  §  178.81-11  is  revised. 

§  178-111-12  IS  remn   (>d  and  reserved. 
and  the  introductory  text  of  paragraph 
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|a)  of  §  TH  81-13  is  revised  to  read  as 

follows 

§  178.81     Specification  5 A;  steel  barrels  or 
drums. 

§178.81-11     Marking. 

(<i)  Each  barrel  or  drum  must  be 
marked  by  embossing  on  a  permanent 
head  |or  by  embossing  or  die  stamping 
on  footrmg  on  drums  equipped  with 
footrings,  or  on  metal  plates  securely 
attached  to  drum  by  brazing  or  weldmg 
not  less  than  20  percent  of  the 
perimeter  of  the  plate)  with  clearly 
legit)le  raised  characters  as  follows 

(1)  DOT-5A. 

(2)  If  the  drum,  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  m 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example.  304.  316.  304 
HT).  This  mark  should  be  near  the  DOT 
mark. 

(3)  .N.ime  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section,  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
forHMR, 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example,  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  beads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first,  (for 
example,  18/16-55-83  for  body  18  g.iugc 
and  head  16  gauge.) 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24ic)(l)(iv)  is  waived 

§  178.81-12     (Reserved) 

§178.81-13     Type  tests. 

(a)  Samples  taken  at  random  and 
closed  as  for  use,  shall  withstand  the 
prescril)ed  tests  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  he 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  folhuvs: 

57.  In  §  178.82.  §  178.82-11  is  revised, 
§  178.82-12  is  removed  and  reserved, 


and  the  introductory  text  of 
paragraph(a)  of  §  17682-13  is  revised  to 
read  as  follows: 


§  178.82    Specification  SB,  steel  barrels  or 
drums. 

§178.82-11     Marking. 

(a)  Each  barrel  or  drum  must  be 
marked  by  embossing  on  a  permanent 
head  (or  by  embossing  or  die  stamping 
on  footring  on  drums  equipped  with 
footrings.  or  on  metal  plates  securely 
attached  to  drum  by  brazing  or  welding 
not  less  than  20  percent  of  the  perimeter 
of  the  plate)  with  clearly  legible  raised 
characters  as  follows: 

(1)  D0T-5D. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Irtm  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heal  treatment  during 
manufacture  (for  extimple,  304,  316,  304 
HT).  This  mark  should  be  near  the  DOT 
mark. 

(3)  Name  of  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
forHMR. 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example.  18-55-83).  When — the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example.  18/16-55-63  for  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c)(l)(iv)  is  waived. 

§178.82-12     I  Reserved  I 

§  178.82-13    Type  te»ts. 

(a)  Samples  taken  at  random  and 
closed  as  for  use.  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction. 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  afi  follows: 


58.  In  §  178.83,  §  178.8,3-11  is  revised, 
§  178.83-12  is  removed  and  reserved, 
and  the  introductory  text  of  paragraph 
(a)  of  §  178.83-13  is  revised  to  read  as 
follows: 

§  178.83     Specification  5C;  steel  barrels  or 
drums. 

§178.83-11     Marking. 

(a)  Each  barrel  or  drum  must  be 
marked  by  embossing  on  a  permanent 
head  (or  by  embossing  or  die  stamping 
on  footring  on  drums  equipped  with 
footrings,  or  on  metal  plates  securely 
attached  to  drum  by  brazing  or  welding 
not  less  than  20  percent  of  the  perimeter 
of  the  plate)  with  clearly  legible  raised 
characters  as  follows: 

(l)DOr-5C. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  <is  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  ex.imple.  304.  316.  304 
HT).  This  mark  should  be  near  the  DO  1 
mark. 

(3)  Name  or  symbol  of  p(  rs(m  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  s\  mbol.  if  used,  must  be 
registered  with  the  Assoc  iate  Director 
forHMR. 

(4)  The  gauge  of  the  metal  :n  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example.  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example.  18/16-55-83  for  body  18  gauge 
and  head  16  gauge), 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  spec  ified  in 
§  173.24(c)(l)(iv)  is  waived. 

§178.83-12     I  Reserved  I 

§178.83-13     Type  tests. 

(a)  Samples  taken  at  random  .mtl 
closed  as  for  use,  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfullv 
pass  the  tests  before  the  packaging  is 
used.  The  test  must  be  repeated  every  4 
months,  A  packaging  design  type  is  , 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  ilesign  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
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for  1  year,  vshichever  period  is  .snorter. 
The  type  tests  are  as  follow  s: 

59.  In  §  178.H8.  §  178.««-10  is  revised. 
§  178.8-11  is  removed  .ind  the 
introductory  text  <jf  paragraph  (a)  of 
§  78  88-12  is  r''vised  to  rp.id  as  follows: 

§  178  88     Spec.ficotion  6K.  nicKei  bar-els  or 
drums. 

§  178.88-10    Marking. 

(ii)  E.ich  h.trrtl  or  drum  must  be 
marked  by  embossing  on  a  permanent 
head  (or  by  embossing  or  die  stampinc; 
on  footring  or  drums  equipped  with 
footriniis.  or  on  metal  plates  secun'ly 
attached  to  drum  by  brazing  or  welding 
not  less  th.in  20  percent  of  the  perimi^ter 
of  the  plate)  with  clearly  legible  raised 
characters  as  follows: 

(l)DOT-5K. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letter  HT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manuf.icture  (lor  example,  304.  316,  .JOi 
HT).  This  mark  should  be  ne.ir  the  DOT 
miirk. 

(3)  N.ime  or  symbol  of  person  making 
the  murk  specified  in  paragraph  (h)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  I  (MR. 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example.  IS-ri.V-SS).  When  the  ga'ij^e  of 
the  metal  in  the  body  differs  from  th;it  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  (he 
gauge  of  the  body  indicated  firs!  (for 
example.  18/16-.55-83  for  body  13  gauge 
and  head  16  gtiuge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c)(1>i>N  !  '«  waived. 

§  173,a8-11     'Rv=seivedl 

§176.86-12     Type  tests 

(a)  Samples  taken  at  random  and 
closed  as  for  use.  shall  withstand  the 
prescribed  tests  without  leakage.  Fach 
packaj-ing  design  type  must  su(  ce.ssfully 
pass  the  tests  before  the  packaging  is 
used.  The  test  must  be  repeated  every  12 
months.  A  packaging  dr^sign  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surf.ice 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 


tor  2  years,  wnu.fievcr  pi.Tioil  is  shorlei. 
The  type  tests  are  as  follows: 

60.  In  §  178.89.  §  178.89-9  is  levised. 
§  178.89-10  is  removed  and  reserved, 
and  the  introductory  t(?xt  of  paragraph 
(a)  of  §  178.89-11  is  revised  to  read  as 
follows: 

5:  i-S  89     Spec'iCatic"  5L  stee'  ts"f'^  or 
drums. 

§  178  8S  9     Marking, 

(a)  Kach  barrel  or  drum  must  be 
marked  by  embossing  on  a  permanent 
head  (or  by  embossing  or  die  stamping 
on  footring  on  drums  equippi-d  with 
footrings.  or  on  metal  plates  secun^Iy 
atlai.hed  to  drum  by  brazinj-  or  welding 
not  less  than  20  percent  of  the  perimeter 
of  the  plate)  with  clearly  legible  raised 
charac  t(!rs  as  follows: 

(l)DOT-5L. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  arc  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designation  on 
barrels  or  drums  sutijected  to  stress 
relieving  or  heat  treatment  during 
manuf.icture  (for  example.  304.  31t>.  304 
HT).  This  mark  should  be  near  the  DOT 
mark. 

(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
forHMR. 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  c.ipacily  in 
gallons,  and  the  year  of  manufacture  (for 
example.  18-.'J5-83).  When  the  gauge  of 
the  metal  in  the  bo.Jy  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  fits!  (for 
example,  18/l6-5.>-tt3  for  body  18  gauge 
and  held  IG  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  speeifird  in 
§ir3.24(cl{l)(iv)  is  waived. 

§  17g  fc^-'O       Re<.e'ved 

§178  83-11     Type  tests. 

(a)  S.iniples  l.iken  at  r.indonj  and 
closed  as  for  use.  shall  withstand  the 
prescribed  tests  wilhoul  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  bo  repiMted  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surfac^e 
treatments.  A  type  may  also  include 
packagings  which  liiffer  from  the  design 
type  only  in  their  li'sser  design  heights. 
The  sampiijs  last  tested  must  be 


relair..;d  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  t\pe  tests  are  as  follows: 

61   In  §178.90,  {178.90-10  is  revised, 
§  178.90-11  is  removed  and  reserved, 
and  th(!  introductory  text  of  paragraph 
(a)  of  §  178.!M}-12  is  revised  to  read  as 
follows: 

4178  9C     Spccrfication  5M    monei  arums 
§  1?B  90- -O      Marking. 

(.i;  K.H  n  iir;i!ii  must  be  marked  by 
embossing  on  a  perm.inent  head  (or  by 
eml)ossing  or  die  stamping  on  footling 
on  drums  equipped  with  footrings.  or  on 
metal  plates  securely  attached  to  drum 
by  br.izing  or  welding  not  less  than  20 
percent  of  the  perimeter  of  the  plate) 
with  clearly  legible  raised  characters  as 
follows: 

(l)DOr-.'-iM. 

(2)  .Name  or  symbol  of  person  m. iking 
the  mark  specificed  in  paragraph  (a)(1) 
of  this  section.  A  symbol,  if  used  must 
be  registered  with  the  Associate 
Director  for  I  (MR. 

(3)  The  gauge  of  the  metal  in  the 
thinnc'st  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example,  18-5.V-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example.  18/U)-.55-83  for  body  18  gauge 
and  head  16guage). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  T'3  24(fl'1]fM  is  \v„'\ed. 

S  176  90-1  1       Rpj^,vp^ 

§  178.90-12     Typa  tes;s 

(a)  Samples  taken  a  random  and 
closed  as  for  use.  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  hrJnre  the  packaging  is 
used.  The  tests  must  be  repeated  every 
12  months.  A  packaging  design  type  is 
defined  h\  the  design,  size,  material, 
thickne.ss,  and  manner  of  construi:lion, 
but  nuiy  include  various  surface 
treatments.  A  type  may  also  include 
p.ickagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
ret. lined  until  further  ti-sts  are  made,  or 
for  1  year,  vvh:(  hevcr  period  is  shorter. 
The  type  tests  are  as  follows: 

62.  In  §  178.92.  §  178.92-12  is  revised 
and  the  introductory  text  of  paragraph 
(a)  of  §  178.92-13  is  revised  to  read  as 
follows: 


§  178.92 
drums. 


Specification  5P;  lagged  steel 


§  178.92-19     Marking. 

(h)  F.<u;h  drum  must  be  miirknd  by 
embossing  on  a  permanent  head  or  on  a 
permanently  attached  head  protection 
ring)  with  clearly  legible  raised 
characters  as  follows: 

(11DOT-5P, 

I'J.]  If  the  drum.  :s  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  .American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
followmg  the  steel  designated  on  barrels 
or  drums  subjected  to  stress  relieving  or 
heat  tre.itment  during  manufacture  (for 
example.  304,  316,  304  HT)  This  mark 
should  l)e  near  the  DOT  mark. 

(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  HMR 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  \ear  of  manufacture  (fur 
example.  18-5.'>-83).  When  the  gauge  of 
the  metal  in  The  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example.  18/16-55-83  for  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c|(l|(iv|  is  waived 

$178.92-13     Type  tests. 

(a)  Samples  taken  at  random  and 
closed  as  for  use.  shall  withstand  the 
prescribed  tests  without  Icrikage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every 
12  months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction. 
but  may  include  various  surface 
treatments  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  o.f^ly  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year,  wliichever  period  is  shorter. 
The  type  tests  are  as  follows: 

63.  In  §  178.98.  §  178.98-9  is  revised, 
§  178.98-10  is  rem.oved  and  reserved, 
and  the  introductory  text  of  paragraph 
(a)  of  §  178.98-11  is  revised  to  read  as 
follows 

§  178.98    Specification  6B;  steel  barrels  or 
drums. 

§  178.98-9    Marking. 

(a)  Each  barrel  or  drum  must  be 
marked  by  embossing  on  a  permanent 


head  (or  by  embossing  or  die  stamping 
on  footring  on  drums  equipped  with 
footrings.  or  on  metal  plates  securely 
attached  to  drum  by  brazing  or  welding 
not  less  than  20  percent  of  the  perimeter 
of  the  plate)  with  cleerly  legible  raised 
characters  as  follows: 

(1)  DOT-fiB.  j 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example.  304,  316,  304 
HT).  This  mark  should  be  near  the  DOT 
mark. 

(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  HMR.  I 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example,  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example,  18/16-55-83  for  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c)(l)(iv)is  waived. 

§178.98-10     I  Reserved! 

§178.98-11     Type  tests. 

(a)  Samples  taken  at  random  and 
closed  as  for  use  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  follows: 


64.  In  §  178.99,  §  178.99-9  is  revised. 
§  178.99-10  is  removed  and  reserved, 
and  the  introductory  text  of  paragraph 
(a)  of  §  178.99-11  is  revised  to  read  as 
follows: 


§  178.99     Specification  6C;  steel  barrels  or 
drums. 

§  178.99-9    Marking. 

(a)  Each  barrel  or  drum  must  be 
marked  by  embossing  on  a  permanent 
head  (or  by  embossing  or  die  stamping 
on  footring  on  drums  equipped  with 
footrings.  or  on  metal  plates  securely 
attached  to  drum  by  brazing  or  welding 
not  less  than  20  percent  of  the  perimeter 
of  the  plate)  with  clearly  legible  raised 
characters  as  follows: 

(l)DOT-6C. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example,  304,  316,  304 
HT).  This  mark  should  be  near  the  DOT 
mark. 

(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  HMR, 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example,  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example,  18/16-55-83  for  body  18  gauge 
and  head  16  gauge) 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§173.24(c)(l)(iv)  is  waived. 

§178.99-10    (Reserved! 

§178.99-11     Type  test. 

(a)  Samples  taken  at  random  and 
closed  as  for  use.  shall  withstand  the 
prescribed  test  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  test  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months,  a  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year  whichever  period  is  shorter. 
The  type  test  are  as  follows: 

65.  In  §  178.100.  §  178.10O-9  is  revised, 
§  178.100-10  is  removed  and  reserved, 
and  the  introductory  text  of  paragraph 
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(a)  of  §  178.100-11  is  revised  to  read  as 
follows: 

§  178.100    Specification  6J;  steel  barrels  or 
drums. 

§  178.100-9    Marking. 

(a)  Each  barrel  or  drum  must  be 
marked  by  eml)ossing  on  a  permanent 
head  (or  by  embossing  or  die  stamping 
of  footring  on  drums  equipped  with 
footrings,  or  on  metal  plates  securely 
attached  to  drum  by  brazing  or  welding 
not  less  than  20  percent  of  the  perimeter 
of  the  plate)  with  clearly  legible  raised 
characters  as  follows: 

(l)DOT-6l, 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example,  304,  316.  304 
HT),  This  mark  should  be  near  the  DOT 
mark. 

(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  HMR. 

(4)  The  gaijoe  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example,  18-55-63).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example.  18/16-55-83  for  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.:4(c){l){!v)  is  waived. 

§178.100-10    IReserved] 

§178.100-11    Type  tests. 

(a)  Samples  taken  at  random  and 
closed  as  for  use,  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  follows: 

*  *  *  •  • 

66,  In  §  178.102,  §  178.102-4  is  revised 
to  read  as  follows: 


§  178.102     Specification  6D:  cylindrical 
Steel  overpack.  straight  sided,  for  Inside 
plastic  container. 

§  178.102-4     Marking. 

(a)  Each  steel  overpack  must  be 
marked  by  embossing  on  a  permanent 

head  with  clearly  legible  raised 
characters  as  follows: 
(l)DOT-6D. 

(2)  If  the  steel  overpack  is 
manufactured  of  stainless  steel,  the  type 
of  steel  used  in  the  body  and  head 
sheets  as  identified  by  the  American 
Iron  and  Steel  Institute  type  number, 
and  also  the  letters  HT  following  the 
steel  designation  on  barrels  or  drums 
subjected  to  stress  relieving  or  heat 
treatment  during  manufacture  (for 
example.  304.  316.  304  HT).  This  mark 
should  be  near  the  DOT  mark. 

(3)  .Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  HMR. 

(4)  The  gauge  to  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example.  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example,  18/16-55-83  for  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c](l)(iv)  is  revised. 

67.  In  §  178.107,  §  178.107-9  is 
re\ised.  §  178.107-10  is  removed,  and 
reserved  and  the  introductory  text  of 
paragraph  (a)  of  §  178,107-11  is  revised 
to  read  as  follows: 

§  178.107    Specification  42B;  aluminum 
drums. 

§  178.107-9    Marking 

(a)  Each  drum  must  be  marked  by 
embossing  on  a  permanent  head  (or  by 
embossing  or  die  stamping  on  footring 
on  drums  equipped  with  footrings,  or  on 
metal  plates  securely  attached  to  drum 
by  brazing  or  welding  not  less  than  20 
percent  of  the  perimeter  of  the  plate) 
with  clearly  legible  raised  characters  as 
follows: 

(1)  D0T^2B. 

(2)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  HMR, 

(3)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example.  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 


slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example,  18/16-55-83  for  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c)(l)(iv)  is  waived. 

§178.107-10     IReserved) 

§178.107-11     Type  tests 

(a)  Samples  taken  at  random  and 
closed  as  for  use,  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  follows: 

•  •  •  ■  « 

68.  In  §  178.109.  §  178.109  is  revised, 
§  178.109-10  is  removed  and  reserved, 
and  the  introductory  text  of  paragraph 
(a)  of  §  178.109-11  is  revised  to  read  as 
follows: 

§  178.109    Specification  42D;  aluminum 
drums. 

§178.109-9    Marking 

(a)  Each  drum  must  be  marked  by 
embossing  on  a  permanent  head  (or  by 
embossing  or  die  stamping  on  footring 
on  drums  equipped  with  footrings.  or  on 
metal  plates  securely  attached  to  drum 
by  brazing  or  welding  not  less  than  20 
percent  of  the  perimeter  of  the  plate) 
with  clearly  legible  raised  characters  as 
follows: 

(1)  D0T-4:D. 

(2)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  HNfR. 

(3)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example,  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first,  (for 
example.  18/16-55-83  for  bo(i\  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c)(l)(iv)  is  waived. 
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§178.109-10    IReservedl 

§178.109-11     Typ«  tests. 

Id)  Scimplfs  taken  hI  riindorr.  tind 
t.lused  as  for  use.  shall  withstand  the 
prescribed  tests  without  ledkage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repcHird  every  4 
months  A  packaging  design  type  is 
defined  by  the  design,  size,  m.itenai. 
thickness,  and  manner  of  construction, 
hut  may  include  various  surf.ice 
treatments  A  type  may  also  include 
packagings  which  differ  from  the  design 
t\  pe  only  m  their  lesser  design  heights. 
The  samples  last  tested  must  he 
retained  uniil  further  tests  are  made,  or 
for  1  year  whichever  period  is  shorter. 
The  type  tes's  n-e  as  follous- 

69.  In  §  178  11.")  S  i:'H  n.^-lOis 
revised.  §  178.113-11  is  removed  and 
reser\'ed.  and  'he  introductory  text  of 
p..ragraph  (a)  of  §  17a.n.'>-12  is  revised 
to  re.id  .iS  follows: 

§  178.115     Specification  17C;  steel  drums 

§178.115-10     Marking. 

(a)  Each  drum  must  be  marked  by 
embossing  on  a  permanent  head  (or  by 
embossing  or  die  stamping  on  footrings 
on  drums  equipped  with  footrings,  or  on 
metal  plates  securely  attached  to  drum 
by  brazing  or  welding  not  less  than  20 
percent  of  the  peiimeter  of  the  plate) 
with  clearly  legible  raised  characters  as 
follovNs 

(l)D0!-17Cand  the  letters  STC 
located  near  the  DOT  mark  to  indicate  a 
single-trip  drum. 

|L')  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  ns  identified 
by  the  .'\merican  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  I  IT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example,  304,  316,  304 
HT).  This  mark  sh(iuld  he  near  the  DOT 
nark. 

13)  Name  or  symbol  of  person  makinj; 
the  mark  specified  in  paragraph  la)(l)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
forHMR. 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example.  18-55-83).  VVlun  the  gauge  of 
the  rrietcl  in  the  body  differs  from  that  in 
•he  heads,  both  must  be  indiciled  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indie  ated  first  (for 
example,  18/16-55-63  for  body  18  gauge 
nr.d  head  16  gauge). 


(b)  VoT  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c)(l)(iv)  is  waived. 

§178.115-11     [Reserved]  / 

§178.115-12    Type  tests. 

(a)  Samples  taken  at  random  and 
closed  as  for  use.  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  \aricus  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  follows: 

•  *  «  «  * 

70.  In  §  178.116.  §  178.116-10  is 
revised.  §  178.115-16  is  removed  and 
reserved,  and  the  introductory  text  of 
paragraph  (a)  of  §  178.116-12  is  revised 
to  read  as  follows: 

§  178.1 16    Specification  17E.  steel  drums. 

§178.116-10     Marking 

(a)  Each  drum  must  be  marked  by 
embossing  on  a  permanent  head  (or  by 
embossing  or  die  stamping  on  footring 
on  dnim.s  equipped  with  footrings,  or  on 
metal  plates  securely  attached  to  drum 
by  brazing  or  welding  not  less  than  20 
percent  of  the  perimeter  of  the  plate) 
with  clearly  legible  raised  characters  as 
follows: 

(1)  D0T-17E  and  the  letters  STC 
located  near  the  DOT  mark  to  indicate  a 
single-trip  drum. 

[L]  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designating  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example,  304.  316,  304 
UT).  This  mark  should  be  near  the  DOT 
mark. 

(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (u)(l)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  HMR. 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example.  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first,  (for 


\ 


example,  18/16-55-83  for  body  18  gauge 
and  head  16  gauge) 

(b)  For  the  purpose  of  this  subchapter. 
the  minimum  character  size  specified  in 
§  173.24(c)(l)(iv)  is  waived. 

§178.116-11     IReservedl 

§178.116-12    Type  tests. 

(a)  Samples  taken  at  random  and 
closed  as  for  use.  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  tie  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction. 
but  m.ay  include  various  surface 
treatments.  A  ty  pe  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lessor  design  heights 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  follows: 

71.  In  I  178.117,  §  178.117-9  paragraph 
(e)  is  added,  §  178.117-11  is  revised, 
§  178.117-12  is  removed  and  reserved, 
and  the  introductory  text  of  paragraph 
(a)  of  §  178.117-13  is  revised  to  read  as 
follows: 

§  178.1 17    Specification  17F;  steel  drums. 

§178-117-9    Closures. 
•         *         •         *         * 

(e)  Other  types  of  closures  are 
authorized  if  they  perform  without 
failure  under  the  tests  required  by  this 
section  and  a  record  of  the  tests  is 
retained  during  the  period  the  closure  is 
in  use. 

§178.117-11     Marking. 

(a)  Each  drum  must  be  marked  by 
embossing  on  a  permi:nent  head  (or  by 
embossing  or  die  stamping  on  footring 
on  drums  equipped  with  footrings,  or  on 
metal  plates  securely  attached  to  drum 
by  brazing  or  welding  not  less  than  20 
percent  of  the  perimeter  of  the  plate) 
with  clearly  legible  raised  characters  as 
follows: 

(1)  DOT-17F  and  the  letters  STC 
located  near  the  DOT  mark  to  indicate  a 
single-trip  drum. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  UT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example.  304,  316,  M>4 
UT).  This  mark  should  be  near  the  DO  1 
mark. 
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(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  HMR. 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example.  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first,  (for 
example.  18/16-55-83  for  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c)(l)(iv)  is  waived. 

§  178.117-12    (Reserved] 

§178.117-13    Type  tests. 

(a)  Samples  taken  at  random  and 
closed  as  for  use,  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  follows: 
•         *         •         •         • 

72.  In  §  178.118,  in  I  178.118-10. 

paragraphs  (a)(1)  through  (a)(3)  are 
revised  and  (a)(4)  and  (b)  are  added. 
§  178.118-11  is  removed  and  reserved, 
and  the  introductory  text  of  paragraph 
(a)  of  §  178.118-12  is  revised  to  read  as 
follows; 

§  178.118    Specification  17H;  steel  drums. 

§178.118-10     Marking. 

(a)  *   *    ■ 

(1)  DOT-17H  and  the  letters  STC 
located  near  the  DOT  mark  to  indicate  a 
single-trip  drum. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example,  304,  316,  304 
HT).  This  mark  should  be  near  the  DOT 
mark. 

(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 


registered  with  the  Associate  Director 
for  HMR. 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first,  (for 
example,  18/16-55-83  for  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c)(l)(iv)  is  waived. 

§178.118-11     IReservedl 

§  1 78. 1 1 8- 1 2     Type  tests. 

(a)  Samples  taken  at  random  and 
closed  as  for  use.  shall  withstand  the 
prescribed  tests  without  ledkage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatm.ents.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  follows: 
•         •         •         *         * 

73.  In  §  178.130,  in  §  178.130-S  is 
revised.  §  178.130-9  is  removed  and 
reserved,  and  the  introductory  text  of 
paragraph  (a)  of  §  178. 130-10  is  revised 
to  read  as  follows: 

§  178.130    Specification  37K;  steel  drums. 

§178.130-8     Marking. 

(a)  Each  drum  must  be  marked  by 
embossing  on  a  permanent  head  (or  by 
embossing  or  die  stamping  on  footring  or 
drums  equipped  with  footrings,  or  on 
metal  plates  securely  attached  to  drum 
by  brazing  or  welding  not  less  than  20 
percent  of  the  perimeter  of  the  plate) 
with  clearly  legible  raised  characters  as 
follows: 

(1)  DOT-37K  and  the  letters  STC 
located  near  the  DOT  mark  to  indicate  a 
single-trip  drum. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example,  304.  316,  304 
HT).  This  mark  should  be  near  the  DOT 
mark. 


(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  HMR. 

(4)  The  gauge  of  the  mc;al  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example  18-55-fi3).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first,  (for 
example.  18/16-55-83  for  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  th:s  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c)(l)livl  16  waived. 

§178.130-9    [Reserved] 

§178.130-10     Type  tests. 

(d)  Samples  taken  at  random  and 
closed  as  for  use.  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  follows: 
•         •         «         *         • 

74.  In  §  178.131,  §  178.131-9  is  revised. 
§  178.131-10  is  removed  and  reserved, 
and  the  introductory  text  of  paragraph 
(a)  of  §  178.131-11  is  revised  to  read  as 

follows: 

§  178.131     Specification  37A;  steel  drums. 

§  178.131-9    Marking. 

(a)  Each  drum  must  be  marked  by 
embossing  on  a  permanent  head  (or  by 
em.bossing  or  die  stamping  on  footring 
on  drums  equipped  with  footrings,  or  on 
metal  plates  securely  attached  to  drum 
by  brazing  or  welding  not  less  than  20 
percent  of  the  perimeter  of  the  plate) 
with  clearly  legible  raised  characters  as 
follows: 

(1)  DOT-37A  and  the  letters  STC 
located  near  the  DOT  mark  to  indicate  a 
single-trip  drum. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
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rii,inuf.H  ture  (for  t  \aniple.  304.  316.  ,)')-4 
HT)  This  Ti-irk  should  be  near  ihc  DO  I' 

::;,irk. 

(3)  Name  or  s\nibol  or  person  makins 
the  mark  specified  in  parafjraph  (a)(1)  of 
this  section.  A  symi>ol,  if  used,  must  be 
rcgi.stert'd  with  the  .^.ssoriate  Director 
f(,r  HMK. 

(4)  The  gauije  of  ;he  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  n-.anufacture  (for 
example.  18-55-H3).  When  the  gaupe  of 
the  metal  in  the  body  d.ffers  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  hne  between  them  and  v\ith  the 
Saiijje  of  the  body  indicated  first  [for 
fx.ample.  18/lfi-55-fl3  for  body  18  gauge 
.md  head  lb  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  sprrificd  in 
5  173  24fcl|ini\)  is  waived. 

-178  131-10     IReservedl 

;  178.131-11     Type  tests. 

(a)  Samples  taken  at  raniloin  and 
closed  €is  for  use,  shall  withstand  the 
prescribed  tests  without  leakage  Each 
packaging  design  t>pe  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  evtiry  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material. 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  dtrsign  heights. 
The  samples  last  tested  must  hv 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  follows: 

75  In  §  178.132.  S  178.132-9  is  revised. 
S  1~8.132-10  is  remov(;d  and  reserved. 
and  the  introductory  text  of  paragraph 
(a)  of  §  178.132-11  is  revised  to  read  as 
follows: 

*  178.132     Specification  37B;  steel  drums 

."  178.132-9     Marking. 

{.<]  F'.u  h  ci:"!!-;  rT:;ist  be  marked  by 
embossing  on  a  permi'.neiil  he. id  (or  b\ 
embossing  or  die  stamping  on  footring 
on  drums  equipped  with  foolrings.  or  on 
metal  plates  securely  attached  to  drum 
by  brazing  or  welding  not  less  than  20 
percent  of  the  perimeter  of  the  plate) 
with  clearly  legible  raised  characters  as 
follows: 

ID  DOT-.CB  and  the  letters  STC 
located  near  the  DOT  mark  to  indicate  a 
si.Mgle-trip  drum. 

(2)  If  the  drum  is  manufacluied  of 
stainless  steel,  the  type  of  ste.el  used  in 
the  body  and  head  shtiets  as  identified 
by  the  American  Iron  and  Stei.'l  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designation  on 


barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example.  304.  316.  304 
HT).  This  mark  should  be  near  the  DOT 
mark. 

(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
forllMR. 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example.  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must.be  indicated  with  a 
slanting  line  betweerj  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example.  18/16-55-83  for  body  18  gauge 
and  head  16  gauge.) 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24tr)(l)(iv)  is  waived. 

§178  132-10     I  Reserved  I 

«t  178  132-11     Type  tests. 

(a)  Sa.mph'S  taken  ^f  random  and 
closed  as  for  use,  shilll  withstand  the 
prescribed  tests  without  leakage.  Eac;h 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  varibus  surface 
treatments.  A  type  n^y  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  Ies$er  design  heights. 
The  samples  last  tested  must  be 
retained  until  furthtir  tests  are  made,  or 
for  1  year,  whichevei  period  is  shorter. 


The  type  tests  are  fo 


lows: 


76.  In  §  178.133.  §  t~8.13.3-9  is  revised. 
§  178.133-10  is  removed  and  reserved, 
and  the  introductory  text  of  paragraph 
(a)  of  §  178.133-11  isjrevised  to  read  as 
follows:  I 

§  178  '33     Specification  37P;  steel  drums 
with  po'yetfiylene  li.ner. 

I 

S  178.133-9    Marking.! 

(a)  Each  drum  mu.sjl  be  marked  by 
embossing  on  a  permanent  head  with 
clearly  legible  raised' characters  as 
follows; 

(1)  DOT-37P  and  the  letters  .\RC 
located  near  the  DOT  mark  to  indicate  a 
nonreusable  drum. 

(2)  If  the  drum  is  manufactured  of 
stainl(;ss  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  iron  and  Steel  Institute 
type  number,  and  also  the  letter  [IT 
following  the  steel  designation  on 
barrels  or  drums  sub  ected  to  stress 
relieving  or  heat  frefiment  during 


manufacture  (for  example.  304,  310,  304 
HT).  This  mark  should  be  lu-ar  ihe  DOl 
mark. 

(3)  Name  or  symbol  of  person  making' 
the  mark  specified  in  paragraph  |a)(l)  ol 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associ.ite  Director 
for  HMR. 

[i]  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indie  at(^d  with  a 
slanting  line  between  them  and  VMth  the 
gauge  of  the  body  indicated  first,  (tor 
example.  18/16-55-83  for  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  17'3.24(c){l)(iv)  is  waived. 

§178.133-10     IReservedl 

§178.133-11     Type  tests. 

(a)  Samples  taken  at  random  and 
closed  as  for  use.  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfulK 
pass  the  tests  before  the  packaging  is 
used.The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  m.ust  be 
retained  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  follows: 
***** 

77.  In  §178.134.  §178.134-2  the 
introductory  text  of  paragraph  (c)  is 
revised  and"  §  178.134-134-4  is  revised  to 
read  as  follows: 

§  178.134     Specification  37M;  cylindrical 
steel  ove'pack.  straigtit  sided  for  inside 

plastc  container;  nonreusable  containers 

§  178  134-2    Construction  requirements. 

(c)  Two  holes  not  exceeding  '4  inf:h 
each  are  permitted  diametrically 
t)pposite  each  other  in  the  overpack 
body  immediately  below  the  top  chime 
or  immediately  above  the  doulile  seam 
of  the  bottom  chime  or  three  ho!c;s  not 
exceeding  ^/le  inch  in  a  diameter  on 
centers  120  degrees  apart  i.n  the  bottom 
head. 


g  178  134-4     Marking. 

(a)  F^ch  steel  overpa(,k  must  be 
marked  by  embossing  on  a  permanent 
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head  with  clearly  legible  raised 
characters  a.s  follows; 

(1)  D0T-3:M  and  the  letters  NRC 
located  near  the  DOT  mark  to  indicate  a 
nonreusable  overpack. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Slcel  Institute 
type  number,  and  also  the  letter  HT 
followmg  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example.  304.  316,  30-4 
HT).  This  mark  should  be  near  the  DOT 
mark. 

(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  }{MR. 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 
example.  18-55-83).  When  the  guage  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example.  18/16-55-83  for  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c)(l)(iv)  is  waived. 

78.  In  §  178.135,  §  178.135-8  is  revised, 
§  178.135-9  is  removed  and  reserved, 
and  the  introductory  text  of  paragraph 
(a)  of  §  178.135-10  is  revised  to  read  as 
follows: 

§  178.135     Specification  37C;  steel  drum. 

§  178.135-8     Marking. 

(a)  Each  drum  must  be  marked  by 
embossing  on  a  permanent  head  with 
clearly  legible  raised  characters  as 
follows: 

(1)  DOT-3-C  and  the  letters  NRC 
located  near  the  DO'l"  mark  to  indicate  a 
nonreusable  drum. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  HT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example,  304,  316.  3(34 
HT).  This  mark  should  be  near  the  DOT 
mark. 

(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  {a)(l)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  HMR. 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 
gallons,  and  the  year  of  manufacture  (for 


example,  18-55-83).  When  the  gauge  of 
the  metal  in  the  body  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example.  18/16-55-83  tor  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c)(l)(iv)  is  waived. 

§  178.135-9    (Reserved) 

§178.135-10     Type  tests. 

(a)  Samples  taken  at  random  and 
closed  as  for  use,  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction, 
but  may  include  various  surface 
treatments.  A  type  may  also  include 
packagings  whiih  differ  from  the  design 
type  only  in  their  lesser  design  heights. 
The  samples  last  tested  must  be 
retained  until  further  tests  are  made,  or 
for  1  year,  whiche\ er  period  is  shorter 
The  type  tests  are  as  follows: 


79.  In  §  178.137.  §178.137-6  is  revised 
and  in  §  178.137-7.  paragraph  (a)  is 
removed  and  reserved  and  the 
introductory  text  of  paragraph  (b)  is 
revised  to  read  as  follow.s; 

§  178.137    Specification  37D;  steel  drum. 
Nonreusable  container.  Open-head  not 
authorized. 

§  178.137-6    Marking. 

(a)  Each  drum  must  be  marked  by 
embossing  on  a  permanent  head  with 
clearly  legible  raised  characters  as 
follows: 

(1)  DOT-37D  and  the  letters  .NRC 
located  near  the  DOT  mark  to  indicate  a 
nonreusable  drum. 

(2)  If  the  drum  is  manufactured  of 
stainless  steel,  the  type  of  steel  used  in 
the  body  and  head  sheets  as  identified 
by  the  American  Iron  and  Steel  Institute 
type  number,  and  also  the  letters  I  IT 
following  the  steel  designation  on 
barrels  or  drums  subjected  to  stress 
relieving  or  heat  treatment  during 
manufacture  (for  example.  304,  316,  304 
HT).  This  mark  should  be  near  the  DOT 
mark. 

(3)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
registered  with  the  Associate  Director 
for  HMR. 

(4)  The  gauge  of  the  metal  in  the 
thinnest  part,  the  rated  capacity  in 


gallons,  and  the  >•  ar  of  m;i:-:ufacture  (for 
example,  18-55-8:;).  When  the  gauge  of 
the  metal  in  the  b(jdy  differs  from  that  in 
the  heads,  both  must  be  indicated  with  a 
slanting  line  between  them  and  with  the 
gauge  of  the  body  indicated  first  (for 
example,  18/16-55-83  tor  body  18  gauge 
and  head  16  gauge). 

(b)  For  the  purpose  of  this  subchapter,' 
the  minimum  character  size  specified  in 
§173.24(c)(l)(iv)  is  waived. 

§178.137-7    Type  tests. 

(a)  [Reserved] 

(bj  Samples  taken  at  random  and 
closed  as  for  use.  shall  withstand  the 
prescribed  tests  without  leakage.  Each 
packaging  design  type  must  successfully 
pass  the  tests  before  the  packaging  is 
used.  The  tests  must  be  repeated  every  4 
months.  A  packaging  design  type  is 
defined  by  the  design,  size,  material, 
thickness,  and  manner  of  construction. 
but  may  inLlude  various  surface 
treatments.  A  type  may  also  include 
packagings  which  differ  from  the  design 
type  only  in  their  lesser  design  heights 
The  samples  last  tested  must  be 
reta.ned  until  further  tests  are  made,  or 
for  1  year,  whichever  period  is  shorter. 
The  type  tests  are  as  follows: 
*         •         *        *        « 

80.  In  J  178.140.  §  1~8  140-6  is  revised 
and  §  178.140-7  is  removed  and  reserved 
to  read  as  follows: 

§  178.140    Specification  13;  metal  kegs. 

J  178.140-6     Marking. 

(a)  Each  metal  keg  must  be  marked  by 
embossing  on  a  permanent  head  with 
clearly  legible  raised  characters  as 
follows: 

(1)D0T-13. 

(2)  Name  or  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  sv  mbol.  if  used,  must  be 
registered  with  the  Associate  Director 
for  HMR. 

(b)  For  the  purpose  of  this  subchapter, 
the  minimum  character  size  specified  in 
§  173.24(c)(l)(iv)  is  waived. 

§178.140-7    (Reserved) 

81.  In  §  178.141,  §  178.141-7  is  revised 
to  read  as  follows: 

§  178.141     Specification  13A;  metal  drums. 

§  178.141-7     Marking. 

(a)  Each  drum  must  be  marked  by 
embossing  on  a  permanent  head  with 
clearly  legible  raised  characters  as 
follows: 

(1)  D0T-13A. 

(2)  Name  of  symbol  of  person  making 
the  mark  specified  in  paragraph  (a)(1)  of 
this  section.  A  symbol,  if  used,  must  be 
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r('j>istert:d  with  the  Assnciati-  D^rf  ( tdr 
for  n.MR. 

[b]  For  the  purposi;  u!  ihis  si.bi.haplir. 
the  miiimium  character  size  specified  in 
5  173.24(rKl)(!v)  is  waived. 

82  In  §  178.251.  §  178.251-3  p:ir:ic;-aph 
i(()  IS  revised  to  re. id  as  follows 

$178,251     General  design  and 
construction  requirements  applicable  (o 
specification  56  (§  178.252)  and  57  portable 
tanks  (§  178.253). 

5  178.251-3     General  construction 
^e^ui^ements. 

Id)  (^'I'lp.'Kiih  t  tf>l.  C'.onipli. uu.e  k\ith 
he  riHji.in  ments  centuir.ei!  in  paragraph 
(id  or  U  I  (if  this  sei  tion  for  the  welded 
liiir.ts  n;i->t  be  determined  h\  pri'parmg 
'\M)  (e.st  specimens  from  maierials  and 
f  iiirieation  techniciucs  representative  ot 
those  to  he  used  in  each  tank.  Each 
s;e(.imen  must  be  tested  lo  failure  under 
u  .-ision  Fach  test  spe'cinienl  must  be 
prepared  and  tested  in  accordance  with 
■XS'iM  SSaruiard  F.H-Jil  for  metallic 
n.aterials  <ind  AS'IM  Standard  8557-411 
fur  ahiniiiiuin  and  maunesium-alloy 
products.  As  a  mmimum,  one  pair  of 
represen'ative  test  specimens. 
cons;stin<:  of  the  n;mn:uim  and 
maximum  thickness  for  each  t>  [h:  of 
material  used,  may  represent  all  the 
rsl.ft'd  tur.ks  manufactured  in  the  same 
shop  within  12  months  after  the  tfjsts  on 
the  samples  ha\e  been  successfully 
f ompleied    1  he  butt  welded  specimens 
tested  r.ci_\  be  constilered  as  qualifying 
other  types  or  combinations  of  types  of 
wolds  using  the  same  filler  material  and 
welding  process  as  long  as  parent 
retals  are  the  sam.e. 

83.  In  §  178.255,  §  178.255-8  pa.'agraph 
(a)  is  revised  and  in  §  178.255-15  the 
introducto.'-y  text  of  p.irugruph  (a)  is 
revised  to  read  as  follows: 

5  178.255     Specification  60;  steel  portable 
tanks 

5  178.255-8     Safety  devices. 

jaj  See  §  1 73. 3 !.">•,. |  of  this  subchapter. 


5  178.255-15     Report. 

(<i)  A  copy  of  the  manufacturers  dal.i 
report  required  b>  the  Code  (See 
S  l~fl  24,Vl(a))  under  which  the  tank  is 


fabricated  must  be  furnished  to  the 
(uvner  for  each  new  tank. 


•    t 

37.  S  1/8 


84.  In  §  178.337.  §  1^8.337-17  the  first 
sentence  in  paragraph  (a)  is  revised  to 
read  as  follows:         | 

5  178.337  Specification  MC  331,  cargo 
tanks  constructed  of  steel,  primarily  for 
transportation  of  compressed  gases  as 
defined  in  the  Compressed  Gas  Section 

§  178.333-17     Marking. 

(a)  Mrtal  iik'ntific^tion  plat  p.  Each 
tank  shall  have  a  noncorrosive  metal 
plate  permanently  affixed  by  brazing  or 
welding  around  its  perimeter,  on  the  lc;ft 
side  near  the  front,  in  a  place  readily 
accessibU-  for  inspection  and 
maintained  legible. 
*         «         •         • 

85.  In  §  178.338.  §  i78.338-18,  the  first 
sentence  in  paragraph  |a)  and  (b)  are 

revised  to  read  as  follows: 

5  178.338     Specfication  MC  338,  tnsuldted 
cargo  tank.  i 

5  178.338-18     Marking. 

(<ij  \i:n!t.f_>iii!if.  On  the  left  side  near 
the  front  of  each  tan|t  a  corrosion 
resistant  metal  namelplate  must  be 
permanently  affixed  py  brazing  or 
welding  around  its  pt:rimeter.  *   *   * 


(b)  Specification  piutf.  An  additional 
plate,  in  the  fonn  spacified  in  paragraph 
(a)  of  this  section,  mlist  be  welded, 
brazed,  or  riveted  to  the  jacket  on  the 
left  side  near  the  front,  or  at  the  control 
station,  in  a  position  readily  legible  to 
operating  personnel.  *  *  * 


m.  §  178.340.  §  17i34(>-10  the  second 
sentence  in  paragraph  (b)  is  revised 
read  as  follows:        I 

§178.340     General  design  and 
construction  requirements  applicatjie  to 
specifications  MC  306  (^  178.341),  MC  3C7 
(S  178.342)  and  MC  312  (>  178.343)  cargo 
tanks  i 

;■  178.340-10    Certification. 

[h]  Metal  certified^ ion  plate.  '  '   ' 
The  metal  certificatitin  plate,  not  subject 


to  corrosion,  must  be  located  on  the  left 
side,  near  the  front,  in  a  place  readily 
accessible  for  inspection.  "    '    ' 


87.  In  5  179.20(),  §  179.2(H)- 1,'. 
paragraph  (a)  is  revised  to  read  .is 
follows: 

^  179  200     General  specifications 
applicable  to  non-pressure  tank  car  tanks 
(Classes  DOT-103,  104,  and  111). 

5179  200-15    Closures  for  manways 

(a|  Manway  covers  must  be  of 
approved  type. 


§179.201-1     I  Amended  I 

.   88.  In  §  179.201,  the  Table  in 
§  179.201-1  is  ctmended  by  renioviig  the 
reference  to  179.202-1  for  DOT 
Specification  103AI.\V,  lOr.UW    10, iW. 
104\V,  lllAWiALWl.  lll.MOOVM,' 
111A100\V3,  niAl00VV4  and 
lllAlOOWG;  for  specifications  in.iBU'. 
111AG0VV5  and  lll.^lOOVVS  on  the  line 
entry  "Safety  relief  devices  (see 
§  179.20O-18J'  the  word  ■vent"  is 
changed  to  read  "valve  or  \enr  . 

89.  In  §  179.202,  §  179.2()2-1  is  revised 
tC)  read  as  follows: 

§  179.202     Special  commodity 
requirements  for  non-pressure  tank  car 
tanks. 

:  179.202-1     Flammable  liquids  not 

specifically  provided  for. 

Tank  cars  used  to  transport 
flammable  liquids  not  specifically 
provided  for  mi>st  have  manway 
closures  so  designed  that  pressure  will 
be  released  automatically  by  sl.irting 
the  operation  of  removing  the  nanw.iv 
cover. 


(49  U.S.C.  1803,  1804,  ltJ08,  49  (JR  1  .".  i   .App 
A  to  Part  1) 

Issued  in  Washington,  D.C..  on  Febru«rv 
2fl,  1985. 
L.D,  Santman, 

Director,  Materials  Transportation  Burputi 
(FR  Doc.  85-6030  Filed  3-15-85  8  45  ..:n' 
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40  CFR  Parts  260,  264,  265,  and  270 
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Standards  Applicable  to  Owners  and 
Operators  of  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  amend  the 
definitions  in  40  CFR  Part  2G0.  Subp.irt 
B,  and  the  closure  and  post-closure  care 
(40  CFR  Subpart  G)  and  financial 
responsibility  (40  CFR  Subpart  }i] 
requirements  applicable  to  owners  a.-id 
operators  of  hazardous  waste  treatment, 
storage,  and  disposal  faciliti.>s  (TSDFs). 
and  Ihe  permitting  standards  m  40  CFR 
Part  270.  Many  of  the  proposed 
amandments  conform  to  a  settlement 
agreement  signed  by  EPA  and 
petitioners  in  American  Iron  and  Steel 
Institute  V.  U.S.  Environmental 
Protection  Agency  (D.C.  Cir..  N'o.  81- 
1357  and  Consolidated  Cases).  The 
remainder  of  the  proposed  amendments 
are  designed  to  clarify  the  rpg'jiaiions 
and  to  address  the  issues  that  have 
arisen  as  EPA  has  im.plemenled  the 
Subparts  G  and  H  regulations,  which 
cover  closure  and  post  closure 
requirements  and  financial 
responsiblity,  respectively. 
date:  Comments  must  be  submitted  on 
or  before  May  20,  1985.. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Docket  Clerk  (Docket  3004.  Revisd 
Closure/Financial  Stand. ird.s).  Oi'fice  of 
Solid  Waste  (WH-562),  U.S. 
Environmental  Protection  Ag.r^ncy.  401  M 
St..  S.W.,  Washington,  DC.  20460. 
Comments  received  by  EPA,  and  all 
references  used  in  this  document,  may 
be  inspected  in  Room  S-112-C,  U.S. 
EPA,  401  \\  Street,  SW,  Washington, 
DC.  20460  from  9:00  a.m.  to  4;0o'p.m.. 
Monday  throu<>,h  Fnd.iy,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carole  ].  Ansheles,  Office  of  Sohd 
Waste  (WH-562),  U.S.  Environmental 
Protection  Agency.  401  M  St.,  S.W., 
Washington,  D.C,  20460,  (202)  382^761. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outHne: 
I   Bricksround 

A.  Subtitle  C  of  the  Resource  Consorvution 
and  Rpco\erv  .\<.:X  (RCR.A) 

n  40  CFR  Part  260.  Subpart  B:  Parts  2t>4 
and  265,  Subparts  C  and  H 


C.  American  Iron  and  Steel  Institute  (AISl) 
Litigation  and  Settlement 

D.  Subparts  C  and  H  Implementation 
Experience, 

II.  Analysis  of  Rules 
A.  Definitions  (Part  260) 

1.  Active  Life  (§  260.10) 

2.  Hazardous  Waste  Management  Unit 
(§260.10) 

3.  Partial  Closure  (§260.10) 

4.  Final  Closure  (|  200.10) 

D.  Final  Status  Standards  (Part  264)  and 
conforming  changes  to  Interim  Status 
Standards  (Part  265) 
1.  Closure  and  Post-Closure  Care 
(Subpart  G) 

a.  Closure  performance  standard 
(§§204.111  and  26.5.111) 

b.  Requirement  to  funish  closure  and 
post-closure  plans  to  Regional 
Administrator  (§§  264  !  12(d),  264.118(a). 
265.112(a)  and  265.1ia(a)) 

-  c.  Clarification  of  contents  of  closure 
plan  (§§  264.112(b)  and  265.112(b)) 

d.  Description  of  removal  or 
decontamination  of  facility  structures 
and  soils  in  closure  plan  (§§  264.112(b)f4l 
and  265.112(b)(4) 

e.  Requirement  to  estimate  the 
expected  year  of  closure  (§  264.1 12|b)(7)) 

f.  Modifications  to  closure  and  post- 

,     closure  plans  {§§  264.112(c).  264.n8(e), 
265.112(c)  and  265. 118{8)) 

g.  Notification  of  partial  closure  and 
final  closure  (§§  264.112(d)  and 
2B5112(d)) 

h.  Removal  of  wastes  and 
decontamination  or  dismantling  of 
equipment  (§§  264.112(e)  and  265.n2(e)) 

i.  Time  allowed  for  closure  (§§  264.113 
and  265.113) 

j.  Disposal  or  deconlaminalion  of 
equipment  and  soils  (§§  264.114  and 
265.14) 

k.  Certification  of  closure  (§§  264.115 
and  265.115) 

1.  Survey  plat  (§§  2G4.116  and  265.116) 

m.  Post-closure  care  and  use  of 
property  (§|  2rj4  117(a)(1)  and 
265.117(a)(1)) 

n.  Post-closure  plan  (§§  264.n8{b),  fc). 
265.118(3)  and  (c)) 

o.  Post-closure  notjrp.s  (§§  264.119  and 
205.119) 

p.  Certification  of  qompletion  of  post- 
closure  care  (§§  264.120  and  265.120) 
2.  Financial  Assurance  Requiremonis 
(Subpart  H) 

a.  Cost  estimates  bfised  on  third-party 
costs  (§§  204.142(a),  264.144(a),  265.142(a) 
and  265.14-J(H)) 

b.  Anniversary  date  for  updating  cost 
estimates  for  inflalioB  (§§  264.142(b) 
2ti4.144(b),  265.142(b)  and  265,144"(b)  ' 

c.  Revis' -ns  to  cost  estimates 

(§§  264.142(c).  264.144(c).  265,142(c)  and 
265.144(c)) 

d.  Post-closure  cost  estimate 
(§§  264.144(c)  and  205.144(c)) 

e.  Trust  fund  pay-ln-period 

(§§  264.1 4,3(a)(3)  and  265.143(a)(3)) 

r  Reimbursements  for  closure  and 
post-closure  expenditures  from  trust  fund 
and  insurance  (§§  264.143  (a)(10).  (e)(5), 
264.145  (a)(ll),  (e)(5),  265.143  (a)(10). 
(d)(5)  and  265.145  (a)(11),  (d)(5)) 


g.  Final  order  required 
(§§  264.143(b)(4)(ii),  264.145(b](4)(ir|,~ 
265.143(b)(4)(ii)  and  265.145(;))(-ll(ii)) 

h.  Final  determination  required 
(§§  264.143  (cl(5)  and  !d)|8],  204.145  {c)(5) 
and  (d)(9),  and  265.143  (c)(8)  and  (c)(!))| 

i.  Cost  estimates  for  owners  or 
operators  using  the  financial  test  or 
corporate  guarantee  must  include  I'lC 
cost  estimates  for  Class  I  wells 
(§§264.143(f)(l)(i)(B)and(D|and 
(f)(1)lii)  (B)  and  (D),  246.145(n(l)(i)  (B) 
and(D)and(n(l)(ii)[B)and  (U|, 
265.14J(e)(l)(i)  (B)  and  (D)  and  (pl(ll|n) 
(B)  and  (D).  265.145(p)(l)(i)  |B)  and  (D) 
and(e)(l)(ii)(B)and[D)) 

j.  Cost  estimates  must  account  for  all 
facilities  covered  by  the  financial  test  or 
corporate  guarantee  [§§  264.143'f]l2) 
264.145(f)(2),  265.143(e)(2)  and 
265.145(e)(2)) 

k.  Release  of  owner  or  opeiator  from 
the  requirements  of  financial  assurance 
for  closure  and  post-closure  care 
(§§  264.143(1),  264  145(1),  265.H3|h)  and 
265.145(h)) 

1.  Period  of  liability  coverage 
(§§264  147(e)  and  265.147(e)) 

m.  Wording  of  instruments  (§  264.151) 

C.  Interim  Status  Standards  (Part  265) 

1.  Waste  Pile  Closure  Requirements 
Included  by  Reference  in  the  Closure 
Performance  Standard  (§  265n2(a){l)) 

2.  Requirement  to  Estimate  the 
F..\pected  Year  of  Closure 

(§  265  112(b)(7)) 

3.  Submission  of  Interim  Status  Closure 
and  Post-Closure  Plan  (§§  205  112(d) 
265.118(e)) 

4.  Written  Statement  by  Regional 
Administrator  of  Reasons  for  Refusing  to 
Approve  or  Reasons  for  Modifying 
Closure  or  Post-Closure  Plan 

(§§  265.112(d)  and  265.n8(f]) 

D.  Typographical  Errors 

E..  Permitting  Standards  [Pa.-t  270) 

1.  Contents  of  Part  B  (§§  270.l4ib)n5) 
(16) 

2.  Minor  Modifications  (§  27')  4.3(d)) 

3.  Changes  During  Interim  Status 
(§  270.72(d)) 

F.  Applicability  of  Rules  in  Authorized 
States 

III.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

B.  Effect  on  Slate  Authorization 

IV.  Executive  Order  12291 

V.  Paperwork  Reduction  Act 

VI.  Regulatory  Flexibility  Act 

VII.  Supporting  Documents 

I.  Background 

A.  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 

Subtitle  C  of  RCRA  creates  a  "cradle- 
lo-grave"  management  system  to  ensure 
that  hazardous  wastes  are  transported, 
treated,  stored,  and  disposed  in  a 
manner  that  ensures  the  protection  of 
human  health  and  the  environment. 
Section  3004  of  Subtitle  C  requires  the 
Administrator  of  EPA  to  promulgate 
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regulations  establishing  such 
performance  standards,  applicable  tu 
the  owners  and  operators  of  hazardous 
waste  treatment,  storage,  or  disposal 
facilities  (TSDFS).  as  may  be  necessary 
to  protect  human  health  and  the 
environment.  Section  3(X)5  requires  the 
Administrator  to  promulgate  regulations 
requiring  each  person  owning  or 
operating  a  TDSF  to  have  a  permit,  and 
to  establish  requirements  for  permit 
applications. 

Under  Section  3(X)5(a).  on  the  effective 
date  of  the  Section  30m  standards,  all 
treatment,  storage  and  disposal  of 
hazardous  waste  is  prohibited  except  in 
accordance  with  a  permit  that 
implements  the  Section  3004  standards. 
Recognizing,  however,  that  not  all 
permits  would  be  issued  within  six 
months  of  the  promulgation  of  Section 
3004  standards.  Congress  created 
"interim  status"  in  Section  3003(e)  of 
RCRA.  Owners  and  operators  of 
existing  hazardous  waste  TSUFs  who 
qualify  for  interim  status  will  be  treated 
as  having  been  issued  a  permit  until 
EPA  takes  final  administrative  action  on 
their  permit  application.  Interim  Status 
does  not  relieve  a  facility  owner  or 
operator  of  comphing  with  Section 
30004  standards.  The  privilege  of 
carrying  on  operations  in  the  absence  of 
a  permit  carries  with  it  the  responsibility 
of  complying  with  appropriate  portions 
of  the  Section  3004  standards. 

B.  40  CFR  Part  260.  Subpart  B:  Parts  264 
and  265.  Subparts  C  and  H 

EPA  has  issued  several  sets  of 
regulations  to  implement  the  various 
sections  of  Subtitle  C.  Part  160  of  40 
CFR,  among  other  provisions,  includes 
definitions  that  apply  to  all  other  parts 
of  the  regulations.  Part  264  provides 
standards  for  owners  and  operators  of 
TSDFs  that  have  been  issued  RCRA 
permits.  Part  265  provides  interim  status 
standards  for  owners  and  operators  of 
TSDFs.  Part  270  establishes  permitting 
standards  for  TSDFs.  These  four  parts 
would  be  amended  by  today's  proposal 

On  May  19.  1980.  EPA  promulgated 
Part  265.  Subpart  G  regulations  in  45  FR 
33242  specifying  general  standards  for 
closure  of  interim  status  TSDFs  and  four 
post-closure  care  of  interim  status 
hazardous  waste  disposal  facilities. 
Financial  responsibiiity  requirements  for 
closure  and  post-closure  care  and 
liability  coverage  (Subpart  HI  were 
proposed  on  that  date  in  45  FR  33260.  On 
January  12.  1981.  KF^-^  added  Subparts  G 
and  H  rules  to  ['art  264  in  46  ¥K  2849. 
EPA  also  made  limited  changes  to  Part 
265  on  January  12.  1981.  in  response  to 
public  comments  on  subpart  G.  in  46  FR 
2875.  Subpart  H  requirements  were 
subsequently  amended  in  47  FR  15047 


(April  7.  1982)  and  47  FR  16554  (April  16. 
1982). 

C.  American  Iron  and  Steel  Institute 
(AlSl)  Litigation  and  Settlement 

Shortly  after  EPA  published  Subpart 
G  and  H  standards  un  January  12, 1981, 
individual  companies  and  industry  trade 
associations  filed  17  separate  law  suits 
challenging  those  standards.  These 
cases  were  consolidated  as  American 
Iron  and  Steel  Institute  v.  U.S. 
Environmental  Protection  Agency  (D.C. 
Cir.,  No.  81-1357  and  Consolidated 
Cases)  C'AISl  litigation")  On  August  16, 
1984,  the  parties  (with  the  exception  of 
several  parties  who  voluntarily 
dismissed  their  lawsuits)  filed  a 
settlement  agreement  with  the  Court. 

Under  the  terms  of  the  settlement 
agreement,  EPA  agreed  to  propose  and 
take  final  action  upon  certain 
amendments  to  the  closure  and  post- 
closure  regulations  which  were 
promulgated  on  January  12.  1981.  Among 
the  regulations  EPA  is  proposing  today 
are  those  amendments  to  Subparts  G 
and  H  required  by  the  AISI  settlement 
agreement.  In  addition,  certain  of  these 
amendments  require  conforming 
amendments  to  other  regulations  in 
Subpart  H.  Those  changes  are  also  being 
proposed  today. 

D.  Subparts  G  and  H  Implementation 
Experience 

Since  January  12, 1981,  EPA  and 
authorized  States  have  developed 
considerable  experience  with  the 
implementation  of  Subparts  G  and  H. 
Based  on  this  implementation 
experience,  EPA  is  today  proposing 
additional  changes  to  the  Subparts  G 
and  H  regulations. 

!I.  Analysis  of  Rules 

The  following  sections  of  this 
preamble  include  discussions  of  the 
major  issues  and  present  the  rationales 
for  the  specific  regulations  proposed 
today.  The  preamble  is  arranged  in  a 
section-by-section  sequence  for  ease  of 
reference.  Because  many  of  the 
regulatory  amendments  to  Interim 
Status  Standards  (Part  265)  are  parallel 
to  the  Final  Status  Standards  (Part  264). 
only  those  changes  to  the  Part  265 
Interim  Status  Standards  that  differ  from 
the  Part  264  standards  are  addressed 
independently. 

.4.  Definitions  (Part  260) 

1.  Active  Life  (§260.10) 

Sections  264.112(b)  and  265.112(b) 
currently  define  "active  life"  of  a  facility 
as  that  period  during  which  wastes  are 
periodically  received.  The  Agency  is 
proposing  to  redefine  "active  life"  to 


extend  the  period  from  the  initial  receipt 
of  hazardous  wastes  until  the  Regional 
Administrator  has  received  the  final 
closure  certification. 

Sections  264.90(c)  and  265.90(b) 
specify  that  owners  or  operators  must 
comply  with  the  Subpart  F  ground-water 
monitoring  requirements  during  the 
active  life  of  the  facility  and  during  the 
post-closure  care  period.  The  proposed 
language  clarifies  that  activities  such  as 
ground-water  monitoring,  run-on  and 
run-off  control,  and  leachate  collection 
must  be  continued  during  the  closure 
period.  Similarly,  cost  estimates  must 
include  all  activities  that  are  required 
during  the  closure  period  as  well  as 
those  activities  conducted  to  shut  down 
operations. 

2.  Hazardous  Waste  Management  Unit 
(§  260.10) 

Section  260.10  currently  defines 
partial  closure  as  closure  of  a  "discrete 
portion"  of  a  facility:  however,  "discrete 
portion"  is  not  defined.  Because  the 
Agency  is  proposing  to  require  explicitly 
that  closure  regulations  apply  to  partial 
closures  as  well  as  final  closures  (see 
below),  the  Agency  is  proposing  to 
define  a  new  term — "hazardous  waste 
management  unit" — to  help  clarify  the 
concept  of  partial  closure  of  a  facility. 

The  preamble  to  the  July  26, 1982  land 
disposal  regulations  (47  FR  32289) 
informally  defined  a  waste  management 
unit  as  a  contiguous  area  of  land  on  or 
in  which  waste  is  placed,  or  the  largest 
area  in  which  there  is  a^significant 
likelihood  of  mixing  of  waste 
constituents  in  the  same  area.  Today's 
proposed  definition  is  consistent  with 
the  July  26.  1982  preamble  language  and 
expands  the  term  to  include  tank 
storage/treatment  and  container  units. 

The  purpose  of  defining  "hazardous 
waste  management  unit"  in  today's 
proposal  is  to  (1)  incorporate  the 
substance  of  the  definition  of  a  unit 
discussed  in  the  preamble  to  the  July  26, 
1982  regulations  into  the  regulations, 
and  (2)  clarify  the  applicability  ofthe 
partial  closure  requirements.  A 
hazardous  waste  management  unit  is  the 
smallest  area  of  the  facility  that  isolates 
wastes  within  a  facility.  The  proposed 
definition  would  define  the  following  as 
hazardous  waste  management  units;  A 
landfill  cell,  surface  impoundment, 
waste  pile,  land  treatment  area, 
incinerator,  tank  system  (i.e..  individual 
tank  and  its  associated  piping  and 
underlying  containment  system),  and  a 
container  storage  area.  Because  each 
container  at  a  container  storage  facility 
does  not  have  its  own  underlying 
containment  system,  the  hazardous 
waste  management  unit  includes  both 


1070 


Federal  Register  /  Vol.  50.  No.  53  /  Tuesday.  March  19,  1985  /  Proposed  Rules 


t'le  containers  and  the  land  or  pad  on 
\<hich  they  are  placed.  A  container 
iilone  does  not  constitute  a  hazardous 
waste  management  unit. 

The  Agency  requests  comments  on  the 
.adequacy  of  the  proposed  definition  of 
hazardous  waste  management  unit, 
especially  with  regard  to  landfills 
composed  of  cells,  subcells.  or  trenches. 

3.  Partial  Closure  (§  260.10) 

Partial  closure  is  currently  defined  in 
§  260.10  as  "the  closure  of  a  discrete 
part  of  a  facility  in  accordance  with  the 
applicable  closure  requiremen's  of  Parts 
Zm  or  265  of  this  Chapter."  Today's 
proposed  definition  of  "partial  closure" 
together  with  the  new  definition  of 
"hazardous  waste  management  unit" 
clarify  the  concept  of  a  "discrete  part  of 
a  facility." 

A  facility  may  be  partially  closed  in  a 
number  of  different  ways.  Partial 
cl(3sures  may  involve;  (1)  closing  an 
entire  hazardous  vvaste  management 
unit  while  another  hazardous  waste 
management  unit  at  the  facility 
continues  operating  (eg,  a  surface 
impoundment  or  container  storage  area 
is  closed  but  a  landfill  continues  to 
operate),  or  (2)  closing  one  or  more 
hazardous  waste  management  units 
while  other  associated  units  at  the 
facility  remain  operational  (e.g.,  one 
landfill  cell  of  a  ten-cell  landfill  is 
closed,  one  tank  is  removed  from  a  tank 
farm). 

The  Agency  generally  encourages 
owners  or  operators  to  close  those 
portions  of  their  facilities  that  are  no 
longer  in  operation,  thus  minimizing  the 
extent  of  hazardous  waste  activities  and 
the  a:;",or.iated  risks  to  human  health 
and  the  environment.  At  the  same  time, 
however,  the  Agency  considers  it 
essential  that  all  portions  of  a  facility, 
whenever  closed,  be  closed  in 
accordance  with  all  Subpart  G  and 
associated  technical  standards  to  ensure 
the  continued  protection  of  human 
health  and  the  environment. 

As  will  be  discussed  in  subsequent 
sections  of  this  preamble,  the  Agency  is 
propobuig  to  amend  other  portions  of  the 
Subpart  G  regulations  to  require 
explicitly  that  certain  technical  and 
procedural  closure  requirements  apply 
to  partial  closures  as  well  as  final 
closure.  As  part  of  this  effort,  the 
Agency  is  proposing  to  clarify  that 
partidi  closure  occurs  upon  the  closure 
of  hazardous  waste  management  units 
(discussed  above). 

4.  Final  Closure  (§  260.10) 

The  current  regulations  do  not  define 
final  closure.  The  Agency  today  is 
proposing  to  define  final  closure  to 


clarify  the  distinction  between  partial 
and  final  closure. 

As  discussed  immediately  above,  the 
Agency  is  proposing  to  redefine  partial 
closure  as  closure  of  a  hazardous  waste 
management  unit.  A  facility  is 
considered  partially  closed  if  at  least 
one  hazardous  waste  management  unit 
at  the  facility  continues  to  operate  after 
other  units  have  been  closed  in 
accordance  with  Subpart  G 
requirements,  the  Agency  is  proposing 
to  define  final  closure  as  closure  of  oJI 
hazardous  waste  management  units  not 
otherwise  covered  by  the  provisions  of 
§  262.34.  in  accordance  with  Subpart  G 
requirements. 

B.  Final  Status  Standards  (Part  264)  and 
Conforming  Changes  to  Interim  Status 
Standards  (Part  263) 

1.  Closure  and  Post-Closure  Care 
(Subpart  G) 

a.  Closure  perforn^nce  standard 
§§2&4.111,  265.111).  Sections  264.111 
and  265.111  establish  general  closure 
performance  standards  applicable  to  all 
TSDFs  that  specify  that  a  facility  must 
be  closed  in  a  manner  that  (1)  minimizes 
the  need  for  further  maintenance,  and 
(2)  controls,  minimizes  or  eliminates,  to 
the  extent  necessary  to  prevent  threats 
to  human  health  and  the  environment, 
post-closure  escape  of  hazardous 
wastes,  hazardous  constituents, 
leachate,  contaminated  rainfall,  or 
waste  decomposition  products  to  the 
ground  or  surface  waters  or  to  the 
atmosphere.  (The  language  in  §265.111 
differs  slightly  and  specifies  that  the 
facility  must  be  closed  in  a  manner  "that 
•  controls,  minimizes  or  eliminates, 
to  the  extent  necessary  [o  protect  human 
health  and  the  environment  *  *  *") 

The  Agency  is  proposing  to  amend 
§  §  264.111  and  265.111  in  three  ways. 
First,  the  amendments  will  incorporate 
into  the  general  standard  a  reference  to 
the  specific  closure  standards  included 
in  40CFR  §§264.178,  264.197.  264.228. 
264.258.  264.280.  264.310.  264.351,  and  the 
parallel  interim  status  provisions.  These 
regulations  establish  specific  closure 
requirements  for  containers,  tanks, 
surface  impoundments,  waste  piles,  land 
treatment  units,  landfills,  and 
incinerators,  respectively.  Second,  the 
Agency  is  proposing  to  make  the 
language  in  §  265.111  parallel  to  that  in 
§  264.111.  Finally,  the  proposed  rules 
contain  a  minor  change  to  the  wording 
of  the  regulation. 

Incorporating  references  to  the 
specific  technical  closure  requirements 
is  intended  to  ensure  that  the  general 
closure  performance  standard  in 
§§  264.111  and  265,111  is  not  interpreted 
improperly  as  more  or  less  stringent  in 


particular  circumstances  than  the 
process-specific  standards.  The 
amendment  explicitly  requires  owners 
or  operators  of  TSDFs  to  comply  with 
both  the  general  performance  standard 
and  the  applicable  process-specific 
standards.  Owers  or  operators  must 
close  their  facilities  in  a  manner  that 
complies  with  applicable  process- 
specific  requirements  where  specified; 
the  general  performance  standards 
apply  to  activities  that  are  not  otherwise 
addressed  by  the  process-specific 
standards  but  are  necessary  to  ensure 
that  the  facility  is  closed  in  a  manner 
that  will  ensure  protection  of  human 
health  and  the  environment. 

Although  the  language  in  §§  264.111 
and  265.111  currently  differs  slightly,  the 
Agency  has  interpreted  them  to  have  the 
same  meaning.  Nevertheless,  for  the 
sake  of  clarity  and  consistency,  the 
Agency  is  proposing  to  amend  §  265.111 
to  make  the  language  parallel  to  that  in 
§  264.111. 

The  Agency  is  also  proposing  a  minor 
change  to  the  wording  in  §§  264.111  and 
265.111.  The  current  regulation  specifies 
that  closure  must  control,  minimize,  or 
eliminate  the  post-closure  escape  of 
contaminated  rainfall.  To  clarify  the 
intent  of  the  requirement,  the  Agency  is 
proposing  to  replace  the  phrase 
"contaminated  rainfall"  with 
"contaminated  run-off." 

b.  Requirement  to  furnish  closure  and 
post-closure  plans  to  the  Regional 
Administrator  [^l  264.112(a),  264.118(a). 
265.112(a),  265.118(a)).  Sections 
264.112(a),  264.118(a).  265.112(a),  and 
265.118(a)  require  the  owner  or  operator 
of  a  TSDF  to  keep  a  copy  of  the 
approved  closure  and  post-closure  plan 
and  all  revisions  at  the  facility  until 
closure  is  completed  and  certified.  Post- 
closure  plans  must  be  retained  at  the 
facility  until  the  post-closure  care  period 
begins. 

Petitioners  in  the /l/S/ litigation 
argued  that  a  hazardous  waste 
man;igement  facility  may  not  be 
properly  equipped  to  maintain  files  and 
safeguard  closure  and  post-closure  plans 
and  that  the  plans  could  be  kept  more 
efficiently  and  safely  at  nearby  offices 
of  the  owner  or  operator  of  the  facility. 
The  EPA.  however,  was  concerned  that 
the  plans  be  available  on-site  to  an 
inspector  on  the  day  of  inspection,  in 
order  to  ensure  that  the  plan  is 
consistent  with  facility  conditions. 

Consistent  with  these  dual  concerns, 
the  Agency  is  today  proposing  to  drop 
the  requirement  that  the  closure  and 
post-closure  plans  be  kept  at  the  facility 
and  instead  to  amend  §§  264.112(a), 
264.118(a),  265.112(a),  and  265.118(a')  to 
require  that  such  plans  be  furnished  to 
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the  Regional  Administrator  upon  request 
and  also  be  provided  during  site 
inspections.  The  plan  must  be  provided 
during  site  inspections,  on  the  day  of 
inspection.  Moreover,  the  plans  must  be 
made  available  upon  request,  including 
request  by  mail.  This  provision  is 
consistent  with  the  requirements  on  the 
availability  of  records  established  in 
§§264.74  and  265.74. 

Because  the  plans  for  facilities  with 
permits  are  part  of  the  permit  and  thus 
should  already  be  in  the  .'Agency's 
possession,  it  may  be  unnecessary  to 
require  owners  or  operators  of  permitted 
facilities  to  make  the  plans  available 
onsite  on  the  day  of  inspection.  The 
Agency  is  requesting  comments  on 
whether  this  requirement  should  be 
dropped  for  permitted  facilties. 

c.  Clarification  of  contents  of  closure 
plan  (§§  204.112(b).  265.112(b)).  Sections 
2(i4. 112(a)  and  265,n2(a)  specify  that  the 
closure  plan  must  describe  how  and 
when  a  facility  will  be  partially  closed, 
if  applicable,  and  finally  closed.  The 
Agency  today  proposes  a  number  of 
changes  that  explicitly  require  a  greater 
level  of  d(Uail  in  the  closure  plan. 
Because  the  closure  plan  is  the 
mechanism  for  ensuring  that  an  owner 
or  operator  has  made  adequate 
preparations  for  closing  the  facility  in  a 
manner  that  will  prevent  future  threats 
to  human  health  and  the  environment,  it 
is  important  that  the  closure  plan 
explicitly  address  how  each  partial 
closure  will  satisfy  the  Subpart  G 
regulations.  Moreover,  the  plans  serve 
as  the  fiasis  for  certifying  that  closure 
activities  have  been  conducted  in 
accordance  with  the  approved  plan.  The 
proposed  amendments  to 
§§  264,112(b)(l)  and  265.112(b)(1) 
emphasize  the  closure  plan  must 
address  explicitly  all  partial  as  well  as 
final  closure  activities.  The  proposed 
change  supports  the  Agency's  belief  that 
partial  closure  activities  are  as 
important  as  final  closure  for  ensuring 
long-term  protection  of  human  health 
and  the  environment. 

The  regulations  do  not  currently 
specify  the  level  of  detail  required  in  the 
closure  plan.  To  eliminate  potential 
ambiguities,  the  Agency  is  proposing  to 
clarify  the  kinds  of  information  that 
should  be  included  in  the  closure  plan. 
First,  today's  proposed  rule  requires  the 
owner  or  operator  to  include  in  the  plan 
not  only  an  estimate  of  the  maximum 
inventory  over  the  life  of  the  facility  but 
also  a  detailed  description  of  the 
procedures  that  will  be  used  to  handle 
the  hazardous  wastes  during  partial  and 
final  closure.  For  example,  the  plan  must 
describe  all  proposed  methods  for 
removing,  transporting,  treating,  or 


disposing  of  hazardous  wastfs  at  partial 
and  final  closure 

Second,  the  proposed  rule  clarifies 
that  the  closure  plan  must  address  not 
only  activities  required  to  shut  down 
operations  but  also  all  ancillary 
activities  necessary  during  the  partial 
and  final  closure  periods.  Therefore,  the 
Agency  is  proposing  to  add  the 
requirement  (§§  264.n2(b)(5)  and 
265.n2(b){5])  that  the  plan  describe  all 
such  activities,  such  as  ground-water 
monitoring,  leachate  collection,  and  run- 
on  and  run-off  control,  as  applicable. 

d.  Description  of  removal  or 
decontamination  of  facility  structures 
and  soils  in  closure  plan 
I  §  §  264  n2(b)(4!.  265  112(b)(4)).  Sections 
264  1121a)(3)  and  265.n2(a)(3)  require 
owners  or  operators  to  include  a 
description  of  the  steps  needed  to 
decontaminate  facility  equipment  at 
closure.  Today's  proposed  regulatory 
amendment  expands  this  provision  to 
require  that  the  closure  plan  also 
include  a  description  of  steps  to 
decontaminate  or  remove  contaminated 
facility  structures  and  soils. 

The  process-specific  closure 
regulations  applicable  to  surface 
impoundments,  waste  piles,  land 
treatment  facilities,  and  landfills 
address  decontamination  of  soils  in 
Subparts  K,  L,  M,  and  N,  respectively, 
F.PA  is  also  intending  to  amend  the 
technical  closure  standards  for  tanks  to 
require  soil  decontamination.  At 
present,  the  Subpart  C  regulations 
explicitly  require  that  the  closure  plan 
address  decontamination  only  of  facility 
equipment.  As  a  result  of  process 
residues,  drips,  spills,  and  deposition  of 
emissions,  however,  facilities  also  may 
have  contaminated  soils  and  structures 
at  closure  which  must  be 
decontaminated  or  removed.  If  is. 
therefore,  important  that  owners  or 
operators  prepare  a  comprehensive  plan 
for  decontaminating  the  facility  at 
closure. 

In  addition,  it  is  important  that  the 
plan  describe  in  detail  the  procedures 
that  will  be  used  at  closure  to  ensure 
that  the  facility  is  decontaminated. 
Therefore,  the  Agency  is  proposing  to 
amend  §§  264.112(b)('4)  and  265.112(b)(4) 
to  specify  that  the  plan  must  include  a 
discussion  of  methods  for 
decontaminating  the  facility,  including 
but  not  limited  to  sampling  and  testing 
procedures  and  criteria  to  be  used  for 
evaluating  soil  contamination  levels. 
Because  drips  and  spills  should  be 
cleaned  up  as  they  occur,  many  of  the 
activities  described  in  the  closure  plan 
for  removing  or  decontaminating  soils 
should  be  similar  to  those  conducted 
during  the  operating  life  of  the  facility  as 


part  of  routine  operatmns  For  some 
types  of  units  (e.g.,  stnragel  soil  testing 
may  not  be  a  routine  operating  ac  tivity 
and  may  not  be  conducted  until  closure 
The  Agency  intends  that  the  plan  should 
address  cleanup  of  the  maximum 
amount  of  contaminated  soil  that  the 
owner  or  operator  expects  to  be  on-site 
at  closure  or  anytime  over  the  operating 
life  of  the  facility.  Extensive  cleanups 
that  may  be  required  at  the  time  of 
closure  as  a  result  of  a  major 
contingency,  however,  need  not  be 
addressed  in  'he  plan  unless  the  owner 
or  operator  is  aware  of  the  extent  of 
contamination. 

e.  Requirements  to  estimate  the 
expected  year  of  closure 
(§  264.112(b)(7)).  Section  264.112(a)(4) 
currently  requires  each  owner  or 
operator  of  a  TSDF  to  include  in  its 
written  closure  plan  an  estimate  of  the 
expected  year  of  closure.  Petitioners  in 
the  ^/S'/ litigation  argued  that 
compliance  w:th  the  provisitm  is 
unnecessarily  burdensome  for  owners  or 
operators  of  on-site  TSDFs,  such  as 
storage  and  treatment  facilities 
associated  with  industrial  processes.  In 
the  case  of  those  facilities,  the  expected 
date  of  closure  may  not  be  determined 
by  the  hazardous  waste  management 
activities  but  by  the  pn.Tiary  industrial 
activity  VNith  which  the  facility  is 
associated,  and  therefore,  in  many 
cases,  may  be  difficult  to  predict. 

In  the  case  of  owners  or  operators 
using  a  trust  fund  to  provide  financial 
assurance,  however,  an  estimate  of  the 
expef  tfd  year  of  closure  is  necessary  to 
enable  both  the  owners  or  operators  and 
EPA  to  determine  whether  appropriate 
payments  are  being  made  into  the  trust 
fund.  Sections  264.143(al(3)  and 
264.145(a)|3|  currently  require  such 
payments  to  be  made  annually  by  the 
owner  or  operator  over  the  term  of  the 
RCRA  permit  or  o\er  the  remaining 
operating  life  of  the  facility  as  estimated 
in  the  closure  p'.in,  whichever  period  is 
shorter.  This  previa, on  rouid  not  be 
implemented  unless  the  expected  year 
of  closure  were  specified  Therefore,  the 
Agency  is  proposing  to  amend  the 
regulation  to  retain  the  requirement  thai 
owners  or  operators  estimate  the 
expected  year  of  closure  only  for  owners 
or  operators  v\ho  use  trust  funds  to 
establish  financial  assurance  under 
§  2M.143  and  whose  facilities  are 
expected  to  close  prior  to  permit 
expiration.  (.\  discussion  of  proposed 
changi'8  to  the  interim  status  regulations 
is  included  in  Section  I1I.C.2  of  this 
preamble.) 

f.  Modificatitms  to  closure  and  post- 
closure  plans  (5§  264n2(c1  264  118(e), 
265.112(c),  265  llfl(g))  Sections 
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264.n2(b)  and  265.112(b)  currently  state 
that  an  owner  or  operator  may  amend 
the  closure  plan  at  any  time  during  the 
active  life  of  the  facility.  The  Agoncy  is 
proposmg  amendments  to  make  this 
regulation  consistent  with  other 
proposed  regulatory  amendments.  In 
addition,  the  proposed  amendmsmts 
establish  procedures  and  deadlines  for 
requesting  modifications  to  plans. 

Because  today's  proposed  definition 
of  active  life  e.xpands  the  period  to  the 
end  of  the  closure  period,  §§  264.112(b) 
and  2B5.n2(b),  as  currently  written, 
would  allow  owners  or  operators  to 
request  modifications  to  the  closure 
plans  of/tr  closure  has  already  begun. 
The  Agency  considers  it  important  to 
close  facilities  as  quickly  as  possible  to 
avoid  facility  deterioration  and  potential 
damage  to  human  health  and  the 
environment.  Therefore,  the  Agency  is 
proposing  that  the  language  is 
§§  264  n2S:l  and  265.n2(cl  be  revised 
to  retain  the  intent  of  the  existing 
provision  that  the  closure  plans  may 
only  be  modified  pnor  to  the  notification 
of  closure  or  approval  of  the  closure 
plan,  whichever  is  later.  An  exception  is 
made  fur  unexpected  events  that  occur 
during  the  closure  period  that  affect  the 
closure  plan  (eg.,  adverse  weather 
conditions,  fire,  or  more  extensive  soil 
contamination  than  anticipated  resulting 
in  the  need  to  close  the  unit  as  a 
disposal  rather  than  as  a  storage  unit). 
Under  these  circumstances, 
modifications  may  be  requested  during 
the  closure  period. 

A  second  ameridment  to  these 
requirements  specifies  that  the 
requirement  to  amend  the  closure  plan  if 
there  is  a  change  in  the  expected  year  of 
closure  applies  only  to  those  facilities 
required  to  include  an  expected  year  of 
closure  in  the  closure  plan.  This  is 
consistent  with  the  proposed 
amendment  to  §§  264.112(b)(7)  and 
26,5.n2(b)(7). 

A  number  of  procedural  changes  are 
made  to  the  Parts  264  and  265 
regulations  for  modifying  closure  and 
post-closure  plans.  First,  the  proposed 
amendments  to  §  §  264.n2(c)  and 
264.1181e]  clarify  that  an  owner  or 
operator  use  the  permit  modification 
procedures  specified  in  Part  270  to  apply 
for  a  change  in  the  closure  or  post- 
closure  plan.  Because  the  approved 
plans  are  permit  conditions,  it  has 
always  been  the  Agency's  intent  that 
any  change  in  a  plan  would  constitute  a 
permit  modification  and  thus  be  subject 
to  all  the  procedural  requirements  of 
Part  270. 

Owners  or  operators  of  interim  status 
facilities  without  approved  closure  and 
post-closure  plans  may  amend  their 
plans  without  receiving  prior  approval. 


No  changes  in  the  plans  may  be  made 
however,  that  are  inconsistent  with  the 
provisions  of  §  270.72.  For  example,  an 
owner  or  operator  cannot  assume  that  at 
closure  he  will  construct  a  new  process 
type  to  handle  his  waste. 

If  the  owner  or  operator  of  an  interim 
status  facility  has  an  approved  closure 
plan,  then  he  must  request  the  Regional 
Administrator  to  amend  the  plan.  The 
Regional  Administrator  may,  at  his 
discretion,  provide  the  owner  or 
operator  and  the  public,  through  a 
newspaper  notice,  the  opportunity  to 
submit  written  comments  and/or  hold  a 
public  hearing  on  the  amendment  to  the 
plan. 

Second,  the  proposed  amendments  to 
the  Parts  264  and  265  regulations  specify 
deadlines  for  requesting  closure  and 
post-closure  plan  modifications  to 
ensure  that  all  requests  are  made  in  a 
timely  fashion  and  that  the  level  of 
financial  assurance  is  adjusted,  as 
necessary,  to  reflect  any  approved 
changes.  Some  modifications  to  the 
closure  or  post-closure  plans  result  from 
planned  changes  in  facility  design  or 
operations  and  thus  can  be  predicted; 
others  are  due  to  unexpected  events. 
The  proposed  amendments  to  the 
regulations  require  an  owner  or  operator 
of  a  permitted  facility  and  an  interim 
status  facility  with  an  approved  closure 
or  post-closure  plan  to  submit  a  written 
request  to  the  Regional  Administrator 
for  approval  of  a  closure  or  post-closure 
plan  modification  within  60  days  prior  to 
the  change  in  facility  design  or 
operation,  or  within  80  days  after  an 
unexpected  event  has  occurred.  If  an 
unexpected  event  that  will  affect  the 
closure  plan  occurs  during  partial  or 
final  closure,  a  request  to  modify  the 
closure  plan  must  be  made  within  30 
days.  During  the  approval  period,  the 
owner  or  operator  may  continue  those 
partial  or  final  closure  activities  that  are 
unaffected  by  the  permit  modification 
request. 

g.  Notification  of  partial  closure  and 
final  closure  (§§  264.112(d),  265.112(d)), 
Sections  264.112(c)  and  2G5.112(c) 
require  owners  or  operators  of  TSDFs  to 
notify  the  Regional  Administrator  at 
least  180  days  prior  to  the  date  they 
expect  to  begin  closure.  Today's 
proposed  rule  first  clarifies  that  the 
notification  requirements  apply  to 
partial  closures  of  hazardous  waste 
disposal  management  units  as  well  as 
final  closure.  Second,  it  amends  the 
deadlines  for  notifying  the  Regional 
Administrator  of  partial  and  final 
closure.  Finally,  it  defines  the  "e.xpected 
date  of  closure," 

As  discussed  in  other  sections  of  this 
preamble,  the  Agency  wishes  to 
encourage  owners  or  operators  to 


partially  close  their  facilities  during  the 
active  life  so  that  hazardous  wastes  are 
removed  as  quickly  as  possible  and  thus 
pose  a  lesser  threat  to  human  health  and 
the  environment.  The  Agency  also 
wants  to  ensure  that  these  partial 
closures  are  conducted  in  accordance 
with  an  approved  closure  plan  and  all 
applicable  closure  requirements.  To  be 
consistent  with  the  concerns  expressed 
by  the  AlSl  petitioners,  the  Agency  is 
limiting  the  notification  requirenenf  to 
partial  closures  that  involve  hazardous 
waste  disposal  units. 

Second,  the  proposed  rule  amends  the 
deadlines  for  notification  of  partial 
closure  for  disposal  units  and  final 
closure  in  response  to  petitioners  in  the 
AISI  litigation.  They  argued  that 
because  closure  of  a  facility  or  unit  is 
sometimes  dictated  by  economic  factors 
or  production  processes  at  associated 
enterprises,  a  180-day  notice  period  is 
unreasonable.  Furthermore,  they  argued 
that  a  180-day  period  is  longer  than 
necessary  for  the  Agency's  purposes. 
EPA  believes  it  necessary  to  ensure 
that  it  receives  adequate  advance  notice 
so  that  an  inspection  can  be  made  of  the 
facility  before  closure  activities  begin. 
The  Agency  agrees  with  the  petitioners 
that  for  facilities  with  approved  closure 
plans.  180  days  prior  notice  of  closure 
may  be  unnecessary.  The  Agency  is 
therefore  proposing  §  264.112(d).  which 
would  require  the  owner  or  operator  to 
notify  the  Regional  Administrator  at 
least  60  days  prior  to  the  date  he 
expects  to  begin  closure  of  a  landfill, 
land  treatment,  surface  impoundment,  or 
waste  pile  unit,  or  final  closure  of  a 
facility  with  these  types  of  units.  An 
owner  or  operator  must  notify  the 
Regional  Administrator  at  least  45  days 
prior  to  the  date  he  expects  to  begin 
final  closure  of  a  facility  with  only  an 
incinerator,  container  storage,  or  tank 
units  remaining  to  be  closed.  For  interim 
status  facilities  with  approved  closure 
plans  (i.e..  those  that  received  approval 
of  the  entire  plan  during  a  previous 
partial  closure),  the  same  deadlines 
apply  as  to  permitted  facilities. 

For  interim  status  facilities  without 
approved  closure  plans  (i.e  .  plans 
approved  in  accordance  with  the 
procedures  established  by  §  265.112(d)), 
the  Agency  must  have  sufficient  time  to 
review  the  closure  plan  to  ensure  that 
all  partial  closures  of  land  disposal  units 
and  final  closure  will  be  done  in  a 
manner  that  will  avoid  future 
environmental  damages.  The  Agency  is 
proposing  to  retain  the  180-day 
notification  requirement  in  §  265.112(d) 
for  partial  closures  of  a  landfill,  land 
treatment  facility,  surface  impoundment, 
or  waste  pile  unit,  or  final  closure  of  a 
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facility  with  such  units.  The  Agency 
beHeves  the  full  180  days  is  necessary  to 
review  land  disposal  closure  plans.  The 
Agency  is  also  proposing  that 
§  265.112(d)  require  the  owner  or 
operator  to  provide  notice  at  least  45 
days  prior  to  the  date  he  expects  to 
begin  final  closure  of  a  facility  with  only 
tanks,  incinerator,  or  container  storage 
remaining  to  be  closed.  This  is 
consistent  with  the  interim  status 
deadlines  in  the  AISl  settlement 
agreement. 

The  Agency  recognizes  that  it  may  not 
be  possible  to  complete  the  public 
comment  period  and  the  closure  plan 
review  process  in  accordance  with 
§  265.112(d)  within  45  days.  Because 
closure  plans  for  tanks,  container 
storage,  and  incinerators  are  less 
complex  than  those  for  land  disposal 
facilities,  however,  the  Agency 
anticipates  that  the  review  process  may 
not  require  the  total  time  allowed  under 
§  265.112(d).  Furthermore,  because  the 
proposed  revisions  in  §  265.112(e), 
which  are  discussed  below,  allow  an 
owner  or  operator  to  remove  hazardous 
wastes  and  decontaminate  or  dismantle 
equipment  prior  to  notification  of  partial 
or  final  closure,  a  delay  in  the  plan 
approval  process  beyond  the  specified 
45  days  will  not  preclude  an  owner  or 
operator  from  conducting  these 
activities  and  minimizing  the  potential 
for  damage  to  human  health  and  the 
environment.  The  Agency  requests 
comments  on  potential  problems  posed 
by  reducing  the  notification  period  to  45 
days  for  tanks,  container  storage,  and 
incinerators. 

The  third  proposed  change  clarifies 
the  definition  of  the  "expected  date  of 
closure."  The  current  regulation  stales  in 
a  comment  to  §§  264.112(c)  and 
265.112(c)  that  the  expected  date  of 
closure  should  be  interpreted  as  within 
30  days  of  receipt  of  the  "final  volume  of 
wastes".  The  Agency  is  concerned  that 
(1)  the  definition  of  "final  volume  of 
wastes"  is  ambiguous,  and  (2)  the 
definition  may  not  be  applicable  to  long- 
term  storage  units. 

Because  the  Agency  generally 
considers  it  good  practice  to  close 
facilities  as  soon  as  operations  cease  to 
minimize  the  likehood  of  environmental 
and  human  health  damage,  the  Agency 
is  proposing  to  require  explicitly  in 
§§  264.112(d)(2)  and  265.112(d)(2)  that  an 
owner  or  operator  notify  the  Regional 
Administrator  within  30  days  after  the 
date  on  which  a  hazardous  waste 
management  unit  received  the  known 
final  volume  of  hazardous  waste,  or 
within  one  year  of  receipt  of  the  most 
recent  volume  of  hazardous  waste.  The 
Agency  recognizes  that  some  owners  or 


operators  may  have  cyclical  operations 
which  could  make  the  one-year  deadline 
burdensome.  This  is  especially  true  for 
storage  facilities  that  may  only 
periodically  add  wastes.  Therefore,  the 
Agency  is  also  proposing  to  allow  an 
owner  or  operator  the  opportunity  to 
request  an  extension  if  he  can 
demonstrate  that  he  will  receive 
additional  wastes  and  is  taking  all  steps 
necessary  to  protect  human  health  and 
the  environment  in  the  interim. 

The  Agency  recognizes,  on  one  hand, 
that  this  variance  provision  for  storage 
facilities  still  may  not  adequately 
address  the  concerns  of  owners  or 
operators  of  long-term  storage  facilities 
operating  in  compliance  with  all 
applicable  regulations  whose  tanks  are 
filled  to  capacity  but  who  do  not  wish  to 
close  their  facilities.  On  the  other  hand, 
the  approach  for  long-term  storage  must 
also  be  consistent  with  the  restrictions 
on  storage  of  hazardous  wastes  banned 
from  land  disposal  imposed  by  Section 
3004(j)  or  RCRA.  Under  this  provision, 
the  storage  of  hazardous  wastes  banned 
from  land  disposal  is  prohibited  unless 
such  storage  is  solely  for  the  purpose  of 
accumulating  such  quantities  as 
necessary  to  facilitate  proper  recovery, 
treatment,  or  disposal.  The  Agency  is 
requesting  comments  on  appropriate 
approaches  for  handling  the  concept  of 
the  "expected  date  of  closure"  for  long- 
term  storage  facilities. 

h.  Removal  of  n'os7es  and 
decontamination  or  dismantling  of 
equipment  (§§  264.112(e),  265.112(e)). 
Sections  264.112  and  265.112  do  not 
discuss  whether  activities  such  as 
removing  waste  and  decontaminating  or 
dismantling  equipment  can  be 
undertaken  prior  to  closure.  The 
proposed  amendment  clarifies  this  issue. 

Petitioners  in  the  AISI  litigation 
argued  that  requiring  180-day 
notification  and,  in  the  case  of  interim 
status  facilities,  requiring  the  completion 
of  all  plan  approval  procedures,  before 
any  hazardous  wastes  can  be  removed 
or  facility  equipment  dismantled, 
unreasonably  interferes  with  production 
processes  and  decisions.  In  particular, 
this  requirement  could  be  unreasonably 
burdensome  for  owners  or  operators 
who  frequently  replace  tanks  or 
containers  as  part  or  routine  operations. 
In  addition,  the  petitioners  argued  that 
postponing  the  removal  of  wastes  for 
180  days  or  until  the  approval  of  the 
closure  plan,  whichever  is  later,  might 
be  environmentally  unsound. 

The  Agency  agrees  that  removing 
hazardous  wastes  as  quickly  as  possible 
will  avoid  potential  threats  to  human 
health  and  the  environment.  Therefore, 
owners  or  operators  should  be  allowed 


to  remove  hazardous  wastes  and  to 
decontaminate  and  dismantle  equipment 
prior  to  notification  of  partial  or  final 
closure.  It  is  already  clear  under  the 
current  regulations  that  for  facilities 
with  permits,  all  activities,  regardless  of 
when  they  are  undertaken,  must  be  in 
accordance  with  all  permit  conditions, 
including  the  approved  closure  plan. 
Therefore,  EPA  is  proposing  to  add  new 
subsection  §  264.112(e)  providing  that 
nothing  in  §  264112  shall  preclude  the 
owner  or  operator  from  removing 
wastes  and  decontaminating  or 
dismantling  equipment  at  any  time 
before  or  after  notification  of  closure. 

The  Agency  is  also  proposing  to  add  a 
parallel  subsection  to  §  265.112(e)  to 
allow  the  same  provisions  for  interim 
status  facilities.  Because  it  should  be 
possible  to  evaluate  whether  the 
removal  of  hazardous  wastes  and 
decontamination  or  dismantling  of 
equipment  have  been  conducted  in 
accordance  with  the  subsequently 
appro\  ed  plan,  the  Agency  believes  that 
the  proposed  amendment  will  not  pose  a 
threat  to  human  health  and  the 
environment.  Because  of  the  importance 
of  ensuring  that  interim  status  storage 
facilities  are  finally  closed  in 
accordance  with  appro\  ed  plans,  the 
Agency  is  requesting  comments  on  the 
appropriateness  of  this  provision  for 
interim  status  facilities. 

i.  Time  allowed  for  closure 
(§§  264.113,  265.113).  Sections  264.113(a) 
and  265.113(a)  require  the  owner  or 
operator  to  treat,  remove  from  the  site, 
or  dispose  of  all  hazardous  wastes  in 
accordance  with  the  closure  plan  within 
90  da\s  after  receiving  the  final  volume 
of  hazardous  wastes.  The  Regional 
Administrator  may  extend  the  deadline 
if  the  owner  or  operator  demonstrates, 
among  other  things,  that  there  is  a 
reasonable  likelihood  that  a  person 
other  than  the  owner  or  operator  will 
recommence  operation  of  the  facility 
and  the  owner  or  operator  has  taken 
and  will  continue  to  take  all  steps 
necessary  to  pre\  ent  threats  to  human 
health  and  the  environment.  Sections 
264.113(b)  and  265.113(b)  similarly 
require  the  owner  or  operator  to 
complete  closure  activities  within  180 
days  after  receiving  the  final  volume  of 
wastes  unless  the  Regional 
.Administrator  grants  a  longer  period. 
Today's  proposal  expands  the 
circumstances  under  which  the 
deadlines  may  be  extended,  clarifies 
■  what  demonstrations  must  be  made  for 
an  extension  to  be  granted,  and 
specifies  deadlines  for  mnking  these 
demonstrations. 

Petitioners  in  the  .4/5/  litigation 
argued  that  the  deadlines  imposed  by 


i!§  :^M  Ili  ,irid  21)5.113  niriy  preclude  the 
ur!i;!nd!  uwner  or  operator  from 
tcmpora.  ily  suspending  operations. 
Some  facilities,  especially  storage  and 
trrMtnient  facilities  that  are  dependent 
on  industrial  opt'rate.ins  that  HiaJLHte 
due  to  market  or  economic  conditions. 
may  not  receive  additional  wastes  for 
indefinite  periods  of  time,  although  the 
same  owner  or  operator  may  expect  to 
renew  operations  after  a  temporary 
shutdown.  In  addition,  the  petitioners 
argued  that  it  may  be  difficult  for  an 
owner  or  operator  to  predict  when 
operations  will  be  reactivated  and,  as  a 
result,  a  time  extension  granted  by  the 
Rpj?ional  Administrator  may  expire 
liefore  ihe  owner  or  operator  or  another 
party  renews  operations. 

The  Agency  agrees  that  the 
opportunity  to  request  an  extension  to 
the  deadlines  for  handling  inventory  and 
completing  closure  should  be  granted  to 
an  owner  or  operator  as  well  a.s  to  a 
third  party.  Therefore,  the  Agency  is 
proposing  to  amend 
§§264.n3fa)(l)(ii)(B). 
2r)5.n3lajn)(ii|(B).  2t>V113(bKl)lii)(B|, 
and  2H.5.n3(b)(1  )tii)(Bj  to  allow  an 
owner  or  operator  such  an  extension  if 
he  can  demonstrate  that  there  is  a 
reasonable  likelihood  that  "he  or 
another  person"  will  recommence 
operation  of  the  facility  and  that  the 
necessary  steps  will  be  taken  to  ensure 
protection  of  human  health  and  Ihe 
environment. 

At  this  time,  the  AjJency  is  not 
proposing  standards  for  determining 
what  constitutes  a  "reasonable 
likelihood."  Because  it  may  be  difficult 
to  implement  this  requirement,  the 
Agency  is  requesting  comments  on  the 
need  for  such  standards  and  criteria  for 
determining  whether  a  facility  is  likely 
to  recommence  operations. 

The  Agency  also  agrees  with  the 
petitioners  that,  in  some  cases,  it  may  be 
.appropriate  to  allow  owners  or 
operators  the  opportunity  to  reapply  for 
an  extention  to  the  90-day  deadline" for 
handling  all  hazardous  waste  and  the 
lao-day  deadline  for  completing  closure 
of  a  hazardous  waste  management  unit 
of  closure  of  Ihe  facility.  To  ensure  that 
the  facility  does  not  remain  inactive  but 
unclosed  for  an  extensive  period  of  time, 
however,  the  Agency  is  proposing  to 
limit  Ihe  initial  extension  of  each  of 
these  deadlines  to  one  year.  .An  owner 
or  operator  may.  at  the  end  of  the 
period,  request  a  second  extension  of  up 
to  one  additional  year  under  today's 
piopos,?d  amendment.  Hazardous  waste 
man.igoment  units  (or  the  facilitv)  would 
be  forced  to  close  after  the  second 
extension. 

As  discussed  above,  these  dealines 
may  not  be  appropriate  for  long-term 


storage.  The  Agency  is  requesting 
comment  on  the  appropriate  approach  to 
use  for  handling  these  types  of  facilities. 

Sections  264.113  («)  and  (b)  and 
265.113  (a)  and  (b)  do  not  specify  when 
the  demonstrations  riust  be  made  upon 
which  the  Regional  Administrator  will 
base  his  decision  to  extend  the 
deadlines  for  handling  hazardous 
wastes  within  90  days  or  completing 
closure  within  180  days.  The  Agency, 
therefore,  today  is  proposing  to  add  two 
new  subsections.  §§  264.113(c)  and 
265.113(c).  which  provide  that  the 
demonstrations  referred  to  should  be 
made  at  least  30  days  prior  to  the 
expiration  of  the  90-day  period 
established  in  §§  264.113(a)  and 
265.113(a)  and  at  leaet  30  days  prior  to 
Ihe  180-day  period  established  in 
§§  264.11.3(b)  and  265.113(b),  or  within 
90  days  of  the  effeclhe  date  of  the 
regulation,  whichever  is  later. 

In  order  to  assure  that  the  owner  or 
operator  has  taken  and  will  continue  to 
take  all  steps  to  prevent  threats  to 
human  health  and  the  environment  froip 
the  unclosed  facility,  the  Agency  is  also 
proposing  to  amend  §§  264.113(a)(2). 
265.113(rt)(2)  264.113(jb)(2)  and 
265.113(b)(2)  to  require  owners  or 
operators  to  show,  alnong  other  things, 
that  they  are  in  compliance  with  all 
applicable  operatingperm.it 
requirements  (in  the  case  of  permitted 
facilities)  or  interim  ifatus  requirements. 

j.  Dispusa!  or  decdnlamination  of 
equipment  and  soils  \  §  §  264.114, 
265.114).  Sections  264.114  and  265.114 
require  owners  or  operators  to  dispose 
of  or  deconiaminate  b!l  facility 
equipment  and  structures.  Today's 
proposed  rule  wouldtcxpand  the 
requirement  to  require  owners  or 
operators  to  remove  all  contaminated 
soils  as  part  of  partial  and  final  closure, 
as  needed. 

To  satisfy  the  objectives  of  the  closure 
performance  standa.Tds  and  to  prevent 
threats  to  human  heailth  and  the 
environment,  it  is  important  that  all 
hazardous  wastes  arwl  hazardous 
constituents  be  removed  at  partial  and 
final  closure.  Its  Ihe  Agency's  position 
that  owners  or  operators  of  o//TSDFs 
must  remove  all  hazardous  wastes  and 
hazardous  constituents  during  the 
partial  and  final  closure  periods.  This 
provision  does  not  apply  to  those 
hazardous  wastes,  hazardous 
« onsfituents,  or  coniiiminated  soils  thai 
aie  allowed  to  remaiii  in  place  at  closed 
landfills  and  at  surface  impoundments 
and  waste  piles  closqd  as  "landfills. 

k.  Certification  of  closure  (§§  2f>4.115. 
265.115).  Sections  264115  and  265.115 
currently  provide  that  when  closure  is 
completed  the  ovvnerior  operator  must 
submit  ceriificatton  h^'  both  the  owner 


or  operator  and  an  Independent 
.registered  professional  engineer  th.ii  the 
facility  has  been  closed  in  accordance 
with  the  specifications  in  the  approved 
closure  plan.  The  purpose  of  todays 
proposal  is  to  (1)  drop  the  requirement 
that  the  engineer  be  independ.-nt.  (2) 
extend  certification  requirements  to  the 
pariial  closure  of  disposal  units,  and  (3) 
include  deadlines  for  submitting 
certifications.  In  addition,  the  Agency  is 
requesting  comments  on  npproac  hes 
that  may  be  appropriate  for  .ipprcivin^ 
closure  certifications. 

Petitioners  in  the  AlSi  litigatnjn 
challenged  the  need  for  ceitification  by 
an  independent  registered  profession,!] 
engineer  on  the  grounds  that  an  in  house 
engineer  would  be  in  ihe  be-^t  position  to 
observe  the  ongoing  closure  activifu  s 
and  to  assure  that  they  conformed  to  the 
approved  closure  plan. 

EPA  agrees  with  the  pelition^Ts  th.it 
an  in  house  registered  p.ofessional 
engineer  may  have  better  access  to  Ihe 
information  needed  to  make  such  a 
certification.  Moreover,  professional 
standards  and  statutory  criminal 
penalties  for  false  certifications  shr.^.id 
provide  adequate  assura.nce  that  in- 
house  registered  professional  engineers 
will  make  competent  and  honest 
certifications. 

The  Agency  is  not  currently  proposing 
lo  specify  the  types  of  professional 
engineers  that  are  allowed  to  certify 
closure.  The  Agency  is  concerned, 
however,  that  certain  types  or  re i?is!e:ed 
professional  engineers  may  be 
unqualified  to  certify  closure  of  a 
haz,irdous  waste  TSDF  For  example, 
while  the  Agency  would  consider  a  civil 
or  sanitary  engineer  qualified  lo  certify 
closure,  an  electrical  engineer  may  nni 
be.  In  addition,  differences  amony" 
hazardous  waste  maiiagemenl  units  may 
significantly  affect  the  types  of 
qualifications  that  would  be 
appropriate. 

The  Agency  is  currently  relying  on 
professional  standards  and  statutory 
penalties  to  prevent  inadequate 
certifications.  The  Agency  is  requesting 
comments,  however,  as  to  whether  it 
should  propose  more  specific 
requirements  for  professionnl  en^^imer 
certification. 

The  current  regulations  specify  that 
the  owner  or  operator  and  a 
professional  engineer  must  certil'y  lh.it 
the  facility  (including  all  partial 
closures)  has  been  closed  in  accordance 
with  the  closure  plan.  The  Agency  is 
concerned  that  unless  partial  closures  of 
landfills,  surface  impoundments,  l.irid 
treatment  units,  or  waste  piles  are 
certified  as  they  are  performed,  it  may 
not  be  possible  at  final  closure  to 
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determine  if  they  have  been  performed 
in  accordance  with  the  approved  closure 
plan. 

Therefore,  the  Agency  is  proposing 
that  partial  closures  of  landfill,  surface 
impoundment,  waste  pile,  and  land 
treatment  units  must  be  certified  as  they 
are  performed.  Certification  of  partial 
closures  involving  other  types  of  units 
(i.e.,  incinerators,  container  storage,  and 
tank  storage  or  treatment)  may  be 
delayed  until  closure  of  the  next  unit 
subject  to  the  certification  requirement 
or  until  final  closure.  If  an  owner  or 
operator  already  has  an  approved 
closure  plan  under  interim  status  (i.e., 
closure  of  the  storage  unit  was  preceded 
by  closure  of  a  land  disposal  unit),  the 
partial  closure  must  be  in  accordance 
with  the  approved  closure  plan  but 
certification  may  be  conducted  at  a  later 
time. 

The  Agency  is  also  proposing  to 
require  that  certifications  be  submitted 
to  the  Regional  Administrator  by 
registered  mail  within  45  days  of 
completing  the  partial  closures,  if 
applicable,  or  final  closure  activities. 
Because  the  existing  regulation  specifies 
no  deadline  for  certifying  closure,  the 
proposed  rule  ensures  that  certifications 
are  conducted  and  submitted  to  the 
Agency  in  a  timely  fashion. 

To  allow  maximum  flexibility  to 
owners  or  operators,  the  Agency  is  not 
currently  proposing  that  documentation 
be  submitted  to  the  Regional 
Administrator  to  support  the 
certification  of  closure  by  the  owner  or 
operator  or  the  registered  engineer.  The 
Agency  is  concerned,  however,  that 
unless  inspection  reports,  quality 
assurance/quality  control 
demonstrations,  and  other  such 
documentation  are  available  to  the 
Agency,  it  will  be  difficult  for  the 
Regional  Administrator  to  evaluate  the 
accuracy  of  the  closure  certification. 
Therefore,  the  Agency  is  proposing  that 
documentation  supporting  the 
certification  be  available  upon  request. 
The  Agency  is  requesting  comments 
on  the  desirability  of  requiring 
supporting  documentation  to  be 
submitted  with  closure  certifications  as 
well  as  the  types  of  documentation  that 
would  be  appropriate.  In  addition,  the 
Agency  is  requesting  comments  on  the 
appropriateness  of  requiring  the 
Regional  Administrator  to  approve  or 
verify  the  accuracy  of  the  closure 
certification. 

\.  Survey  plat  (§§  264.116,  265.116). 
Sections  264.119  and  265.119  currently 
require  the  owner  or  operator  of  a 
disposal  facility  to  submit  to  the  local 
zoning  authority,  or  the  authority  with 
jurisdiction  over  local  land  use.  within 
90  days  after  closure  is  completed,  a 


survey  plat  indicating  the  location  and 
dimensions  of  landfill  cells  or  other 
disposal  areas  with  respect  to 
permanently  surveyed  benchmarks. 
(The  current  language  in  §  265.119 
differs  slightly  by  referring  to  the  local 
land  authority  rather  than  to  the  local 
zoning  authority  or  the  authority  with 
jurisdiction  over  local  land  use)  The 
proposed  rule  moved  to  |§  264.116  and 
265.116,  would  require  that  the  survey 
plat  be  submitted  no  later  than  the 
submission  of  the  certification  of  closure 
of  each  hazardous  waste  disposal  unit. 
In  addition,  the  proposed  regulations 
would  conform  the  language  in  §  265.119 
parallel  to  that  in  §  264.119. 

■Because  the  survey  plat  must  indicate 
the  location  and  dimension  of  each 
disposal  area  it  must  be  prepared  prior 
to  the  completion  of  all  closure 
activities.  As  a  result,  the  Agency  is 
proposing  to  require  that  the  survey  plat 
be  included  as  a  closure  requirement. 
Therefore,  the  proposed  rule  requires  the 
survey  plat  to  be  submitted  to  the 
appropriate  local  land  use  authority 
prior  to  the  certification  of  closure  of 
each  hazardous  waste  disposal 
management  unit. 

m.  Post-closure  care  and  use  of 
property  (§§  264.117(a)(1).  265.1l'7(a)(l)). 
Sections  264.117(a)(1)  and  265.117(a)(1) 
currently  require  post-closure  care  to 
continue  for  30  years  after  the  date  of 
completing  closure,  with  provisions  for 
allowing  a  reduction  of  or  extension  to 
the  period  based  on  cause.  The  Agency 
is  proposing  today  to  clarify  the 
applicability  of  the  post-closure  period 
for  hazardous  waste  management  units 
closed  prior  to  final  closure  of  the 
facility.  The  existing  regulation  does  not 
explicitly  state  whether  post-closure 
care  activities  are  required  after  each 
partial  closure  of  a  hazardous  waste 
management  unit  or  only  after  final 
closure  of  the  facility.  In  addition,  the 
regulations  do  not  specify  whether  the 
30-year  post-closure  care  period  is 
triggered  by  partial  closures  or  only  by 
final  closure  of  the  entire  facility. 

Because  of  the  importance  of  post- 
closure  care  activities  for  ensuring  the 
long-term  security  of  hazardous  waste 
disposal  facilities,  the  Agency  considers 
it  essential  to  conduct  post-closure  care 
activities  as  soon  as  the  hazardous 
waste  management  unit  has  been 
closed.  The  Agency  is  therefore 
proposing  to  require  that  the  post- 
closure  care  begin  after  the  closure  of 
each  hazardous  waste  management  unit 
subject  to  post-closure  care 
requirements. 

In  determining  when  the  30-year  post- 
closure  care  period  should  begin,  the 
Agency  considered  triggering  it  with 
final  closure  or  with  each  partial 


closure.  The  Agency  is  proposing  to 
make  the  30-year  care  period  apply  to 
each  unit  (i.e.,  partial  closure)  rather 
than  to  the  entire  facility  to  reduce  the 
burden  on  an  owner  or  operator  who 
partially  closes  units  prior  to  final 
closure. 

The  Agency  recognizes,  that  in  some 
circumstances  post-closure  care  should 
continue  for  30  years  after  closure  of  the 
entire  facility  rather  than  after  closure  of 
the  individual  hazardous  waste 
management  units.  For  example,  unless 
separate  ground-water  monitoring 
systems  can  be  established  for  each 
hazardous  waste  management  unit,  (e.g., 
each  cell  of  a  landfill)  it  would  not 
necessarily  be  appropriate  to  terminate 
monitoring  requirements  30  years  after 
each  unit  was  closed.  Under  these 
circumstances,  the  Regional 
Administrator  still  retains  the  authority 
under  the  proposed  §  §264  117  and 
265.117  to  extend  the  length  of  the  post- 
closure  care  period  as  necessary  to 
protect  human  health  and  the 
environment.  Moreover,  if  the  Regional 
Administrator  extends  the  post-closure 
care  period  for  any  unit  during  the 
active  life  of  the  facility  (i.e.,  prior  to 
receipt  of  certification  of  final  closure), 
the  post-closure  cost  estimate  and  level 
of  financial  assurance  must  also  be 
adjusted. 

n.  Post-closure  plan  (§§  264  11 6(b).  (c). 
265.118(a)  and  (c)).  Sections  264.n8(a) 
and  265.118(a)  require  owners  or 
operators  of  hazardous  waste  disposal 
focilities  to  have  a  post-closure  plan.  In 
addition,  under  §§  264.228(c)  and 
264.258(c).  storge  surface  impoundmertts 
and  waste  piles  that  do  not  meet  the 
liner  design  standards  are  required  to 
prepare  post-closure  plans  to  account 
for  the  need  to  close  as  disposal 
facilities.  The  .^gcnc\  is  proposing  to 
require  those  storage  surface 
impoundments  and  waste  piles  not 
initially  required  to  prepare  contingent 
closure  and  post-closure  plans  to  do  so 
at  the  time  of  closure  if  it  is  determined 
at  that  time  that  they  will  be  closed  as 
landfills.  The  Agency  is  also  proposing 
to  clarify  the  contents  of  the  post- 
closure  plan.  Under  §§  264.228(c)  and 
265.258(c)  owners  or  operators  of 
storage  surface  impoundments  and 
waste  piles  that  meet  the  liner  design 
standards  are  not  required  to  prepare 
contingent  post-closure  plans  for  the 
possibilitv  that  they  will  be  required  to 
close  as  landfills.  Under  §§  264.2281b) 
and  264.258(b).  however,  such  facilities 
may  be  required  by  the  Regional 
Administrator  to  be  closed  as  landfills  if 
it  is  not  possible  to  remove  all 
contaminated  soils  at  closure.  Because 
these  facilities  do  not  have  post-closure 


plans,  the  Agency  is  concerned  that 
these  owners  or  operators  will  not  be 
adequately  prepared  for  post-closure 
care  activities.  Similarly,  interim  status 
storage  impoundments  and  waste  piles 
are  not  required  to  prepare  post-closure 
plans  but  may  be  closed  as  disposal 
facilities. 

As  a  result,  the  Agencv  is  proposing 
that  §§  264.n8(b)  and  265.n8(a| 
explicitly  require  o// facilities  subject  to 
post-closure  care  to  have  approved  post- 
closure  plans.  An  owner  or  operator 
who  does  not  have  an  approved  post- 
closure  plan  for  a  storage  surface 
impoundment  or  waste  pile  that  must  be 
closed  as  a  landfill  must  submit  one  for 
approval  within  90  days  from  the  date 
that  the  owner  or  operator  or  the 
Regional  Administrator  determines  that 
it  will  be  necessary  to  close  the  facility 
as  a  landfill. 

Ov/ners  or  operators  of  permitted 
facilities  must  comply  with  all  Part  270 
procedures  applicable  to  modifying  the 
conditions  of  their  permit.  Owners  or 
operators  of  interi.m  status  facilities 
must  submit  their  plans  in  acrordnace 
with  the  provisions  of  §  265.n8(e). 

The  current  regulations  specify  that 
owners  or  operators  of  disposal 
facilities  must  have  post-closure  plans. 
Because  one  facility  may  have  several 
hazardous  waste  disposal  management 
units,  the  Agency  is  proposing  to  require 
that  the  post-closure  plan  explicitly 
addrp-^s  the  post-closure  care  activities 
<md  the  frequency  of  these  activities 
applicable  to  each  disposal  unit. 

o.  Post-closure  notices  (§§  2M.n9, 
265.119).  Sections  264.119  an  265.119 
currently  require  the  owner  or  operator 
of  a  facility  subject  to  post-closure  care 
to  submit  to  the  local  zoninj;  authority, 
or  the  au'honty  with  jurisdiction  over 
local  land  use,  and  to  the  Regional 
Administratoi  a  record  of  the  wastes 
land  li'^e.  and  to  the  Regional 
Administrator  a  record  of  the  wastes 
disposed  of  within  each  cell  or  area  of  a 
land  disposal  facility  within  90  days 
after  final  closure,  (the  current  language 
in  §  26,5.119  differs  slightly  by  referring 
to  the  local  land  authority  rather  than 
the  local  zoning  authority  or  the 
authority  with  jurisdiction  over  local 
land  use.)  Sections  264.120  and  2(75.120 
require  that  a  notation  be  filed  on  the 
deed  to  the  property  indicating  its  use  as 
a  disposal  facility.  Section  264.120  also 
states  that  the  notation  on  the  deed 
must  indicate  that  the  plat  and  record  of 
wastes  have  been  f;l-;d  with  the 
appropriate  local  land  use  authority. 
The  Agency  is  proposing  a  number  of 
rhangps  to  clarify  certain  ambiguities  in 
the  provisions,  to  extend  the 
requirements  to  partial  closure 
activities,  and  to  m,ike  the  interim  status 


provision  parallel  to  the  final  status 
standards.  In  addition,  the  agency  is 
proposing  to  combine  both  notice 
provisions  under  §§  264.119  and  265.119. 
In  addition,  as  discussed  above  in 
Section  III.B.l.l,  the  Agency  is  proposing 
in  §  §  264.116  and  26S.116  to  require  the 
survey  plat  to  be  submitted  during  the 
closure  rather  than  the  post-closure 
period. 

Currently,  §§  264.119  and  265.119 
require  that  the  survey  plat  and  waste 
record  be  filed  with  the  appropriate 
local  land  authority  within  90  days  of 
closure.  The  notice  in  the  deed 
provisions  in  §§  264.120  and  265.120  do 
not  specify  a  deadline  for  filing  the 
notice.  In  addition,  the  regulations  do 
not  provide  the  Agency  with  the 
opportunity  to  review  the  notice  in  the 
deed  for  accuracy. 

The  Agency  considers  the  deed 
notation  to  be  an  important  means  of 
ensuring  that  prospective  and 
subsequent  owners  of  the  property  are 
informed  of  the  presence  of  wastes,  the 
existence  of  federal  restrictions  on  land 
use,  and  the  availability  of  the  survey 
plat  and  waste  record  from  the  local 
land  use  authority.  EPA,  therefore, 
believes  that  the  notation  should  be 
placed  in  the  deed  (or  other  appropriate 
title  document)  soon  after  each  disposal 
unit  has  been  closed.  This  is  especially 
important  if,  prior  to  final  closure,  an 
owner  or  operator  sells  a  closed  portion 
of  the  facility  on  which  hazardous 
wastes  have  been  disposed.  Moreover, 
the  Regional  Administrator  should  have 
the  opportunity  to  review  the  notation  to 
ensure  that  it  is  adequate  in  form  and 
placed  in  the  appropriate  document. 

The  Ag.mcy  is  therefore  proposing  to 
require  that  the  owner  or  operator 
record  the  notation  and  s.ibmit  both  a 
certification  stating  that  the  notation  has 
been  recorded  and  a  copy  of  the 
recorded  document  tp  the  Regional 
Administrator  for  review  within  60  days 
after  the  certification  of  closure  of  each 
hazardous  waste  disposal  unit  subject  to 
post-closure  care.  In  addition,  to  be 
consistent  with  the  Part  2,54 
requirements,  the  Agency  is  proposing 
to  amend  the  Part  203  regulations  to 
require  that  the  notation  in  the  deed 
indicate  that  the  survey  plat  and  the 
w.Tste  record  have  been  filed  with  the 
appropriate  local  land  authority. 

Because  the  deed  notation  must  refer 
to  the  filing  of  the  surxey  plat  and  waste 
record,  the  deadline  for  filing  the  survey 
plat  and  waste  record  must  be 
consistent  with  the  time  limit  for  placing^ 
the  notation  in  the  deed  to  the  facility   ^ 
property.  As  discussed  above  in  II.B.1.1, 
the  Agency  is  proposing  to  require  that 
the  surve:y  P'^t  be  submitted  prior  to  the 
certification  of  closure  of  each  disposal 


unit,  which  would  be  consistent  with  ihf 
proposed  deadline  for  the  notice  in  the 
deed.  The  Agency  is  proposing  to 
change  the  90-day  time  limit  for  filing 
the  waste  record  to  60  days  after  the 
certification  of  closure  of  each 
hazardous  waste  disposal  unit  to  be  the 
same  as  the  proposed  deadline  for 
recording  the  notice  in  the  deed. 
Because  the  owner  or  operator  is 
required  to  maintain  this  information  in 
the  operating  record  as  required  by 
§§  264.73  and  265.73,  the  Agency 
considers  two  months  to  be  an  adequate 
period  of  time  for  preparing  the  needed 
documents.  In  addition,  the  shorter  time 
ensures  the  prompt  availability  of  the 
documents  to  all  interested  parties. 

Section  264.120(b)  currently  provides 
that  if  the  owner  or  operator  of  a 
disposal  facility  subsequently  removes 
all  hazardous  wastes  and  waste 
residues,  the  liner  (if  any),  and  all 
contaminated  underlying  and 
surrounding  soils  he  may  either  remove 
the  deed  notation  required  by 
§  264.120(a)  or  add  a  notation  indicating 
the  removal  of  the  wastes.  Section 
265.120(b)  does  not  currently  give 
owners  or  operators  of  interim  status 
facilities  the  opportunity  to  remove  the 
notice  in  the  deed  or  amend  it  if  all 
wastes  have  been  removed. 

For  facilities  with  permits,  any 
removal  of  hazardous  waste  after 
closure  would  constitute  a  change  in  the 
permit  conditions  and  thus  would  be 
subject  to  the  requiiements  of  Part  270 
for  requesting  modifications  to  the  post- 
closure  permit.  The  Agency  is  now 
proposing  to  require  explicitly  that  an 
owner  or  operator  or  operator  of  a 
permitted  facility  request  a  modification 
to  the  post-closure  permit  in  accordance 
with  Part  270  requirements.  In  all  ca.ses, 
the  owner  or  operator  must  demonstrate 
compliance  with  the  criteria  in 
§  264.1 17{c}  for  post-closure  use  of 
property.  Moreover,  because  the  owner 
or  operator  would  be  conducting 
hazardous  waste  management  activities, 
he  must  comply  with  all  applicable 
generator  requirements  and  with  the 
conditions  of  the  post-closure  permit. 

The  Agency  believes  owners  or 
operators  of  interim  status  facilities  also 
should  be  allowed  the  opportunity  to 
remove  all  wastes  during  the  post- 
closure  ca.-e  period,  assuming  that  the 
Regional  Administrator  has  a  form.d 
opportunity  to  review  the  plans  for 
removing  the  hazardous  wa.stes. 
Therefore,  the  Agency  is  proposing  to 
allow  owners  or  operators  of  interim 
sta'us  facilities  to  request  the  approval 
of  the  Regional  Administrator  to  remove 
hazardous  w.Tstes,  assuming  the 


Federal  Register  /   \  ui.  50.  No.  5J  /  Tuesday.  March  19.  1985  /  Proposed  Rules 


11077 


procedures  of  §  265  1 18(g)  foi  modifyin}< 
the  post-closure  plan  are  followed. 

Finally,  the  proposed  rule  requires  the 
owner  or  operator  to  seek  Regional 
Administrator  approval  before  deleting 
the  deed  notation  or  placing  a  new 
notation  in  the  deed  --egarding  removal 
of  the  wastes. 

The  Agency  is  not  currently  proposing 
notice  requirements  that  will  assure  that 
parties  with  rights-of-ways  to  property 
used  to  dispose  of  hazardous  wastes  are 
aware  of  its  use  Howe\er.  the  Agency 
is  concerned  that  because  siirh  parties 
are  not  purchasing  the  property,  they 
may  not  refer  to  the  notice  in  the  deed 
and  thus  may  be  unaware  of  its  previous 
use.  The  Agency  requests  comments  on 
this  issue  and  solicits  possible 
approaches  for  ensuring  that  adequate 
notice  is  given  to  all  potentially  affected 
parties. 

p.  Certification  of  cumpJetion  of  post- 
closure  care  m  2M.120,  265.120).  The 
existing  regulations  do  not  require  thai 
the  owner  or  operator  certify  that  post- 
closure  care  activities  have  been 
conducted  in  accordance  with  the 
approved  post-closure  plan.  Today's 
proposed  rule  includes  such  a 
requirement. 

It  is  especially  important  thai  the 
appropriate  post-closure  care  activities 
have  been  undertaken  to  ensure  the 
continued  protection  of  human  health 
and  the  environment  after  the 
Itrmination  of  the  post-closure  care 
period.  One  way  to  ensure  that  the 
facility  has  been  aiiequately  maintained 
during  the  post-closure  period  is  to 
inspect  the  facility  prior  to  releasing  the 
owner  or  operator  from  his  post-closure 
care  obligations. 

As  a  result  of  these  concerns,  the 
Agency  is  proposing  to  require  that  an 
owner  or  operator  submit  to  the 
Regional  Administrator  by  registered 
mail,  within  30  days  after  completing  the 
established  post-closure  period,  a 
certification  signed  by  him  stating  that 
all  post-closure  care  activities  have 
been  conducted  in  accordance  with  the 
approved  post-closure  plan.  If  an  owner 
or  operator  partially  closes  dispos;d 
units  prior  to  final  closure  and 
completes  the  post-closure  care  period 
at  different  times,  he  should  submit 
certifications  subsequent  to  the 
completion  of  each  post-closure  care 
period. 

The  Agency  is  concerned  that 
requiring  certification  only  after  the  end 
of  the  30-year  period  may  not  provide 
adequate  assurance  that  the  post- 
closure  care  has  been  conducted 
properly  over  the  entire  period.  Because 
of  the  importance  of  the  post-closure 
care  activities  for  ensuring  long-term 
protection  of  human  health  and  the 


environment,  the  Agency  is  requesting 
comments  on  the  desirability  of 
requiring  post-closure  certifications  on 
an  annual  or  periodic  basis  (e.g.,  every 
five  years). 

2.  Financial  Assurance  Requiremeints 
(Subpart  H) 

a.  Cost  estimates  based  on  third-party 
costs  (§§  264.142(a).  264.144(a), 
265.142(a).  265.144(a)).  The  existing  cost 
estimate  rules  in  §§  264.142(a)  and 
264.144(a)  do  not  specify  whether  cost 
estimates  should  be  based  on  the  cost  to 
the  owner  or  operator  of  supplying  his 
own  labor  and  equipment  (first  party 
costs)  or  the  cost  of  hiring  contractor 
labor  and  relating  equipment  (third-party 
costs).  The  -Agency  is  proposing  today  to 
resolve  the  ambiguity  by  specifying  that 
closure  and  post-closure  cost  estimates 
be  based  on  the  costs  to  the  owner  or 
operator  of  hiring  a  third  party  to 
perform  closure  or  post-closure  care 
activities.  The  Agency  is  also  proposing 
to  specify  explicitly  that  salvage  value 
may  not  be  incorporated  into  the  closure 
cost  estimate. 

Some  members  of  the  regulated 
community  have  argued  that  first-party 
costs  should  be  allowable  if  the  owner 
or  operator  has  his  own  equipment  or 
intends  to  use  his  own  labor  for  closure 
or  post-closure  care  activities.  Some 
ha\  e  also  argued  that  the  salvage  value 
of  hazardous  wastes  or  facility 
equipment  that  may  be  resold  at  closure 
should  be  considered  as  credits  when 
calculating  the  amount  of  the  cost 
estimate.  Owners  or  operators  have 
argued  that,  at  a  minimum,  they  should 
be  allowed  to  assume  that  hazardous 
wastes  which  can  be  resold  at  closure 
will  be  taken  at  no  charge  by  a  third 
party. 

The  Agency  is  concerned  that  if  first- 
party  costs  are  used  and  an  owner  or 
operator  declares  bankruptcy  or 
abandons  the  facility,  adequate  funds 
will  not  be  available  to  cover  the  costs 
of  closure  and,  if  applicable,  post- 
closure  care.  Since  the  cost  estimates 
serve  as  the  basis  for  determining  the 
amount  of  financial  assurance  needed, 
the  Agency  has  decided  that  only  third- 
party  costs  are  consistent  with  the 
overall  objectives  of  the  financial 
assurance  requirements — assurance  that 
funds  will  be  available  to  cover  the 
costs  of  closure  and  post-closure  care  if 
an  owner  or  operator  goes  bankrupt  or 
abandons  the  facility. 

To  further  ensure  that  the  cost 
estimate  is  always  sufficient  to  cover 
the  costs  of  closing  the  facility,  the 
Agency  is  proposing  to  disallow 
explicitly  salvage  value  as  a  credit  when 
calculating  the  cost  estimates.  This  in  no 
way  would  prevent  the  owner  or 


operator  from  realizing  salvage  value 
from  hazardous  wastes  or  equipment  at 
closure;  rather,  it  prohibits  an  owner  or 
operator  fro.Ti  deducting  credits  for 
salvage  value  from  his  estimate  of  the  ' 
costs  of  closure.  The  Agenc\  believes 
this  position  is  consistent  with  the  intent 
of  the  financial  assurance  requirements 
to  ensure  that  funds  are  available  if 
needed.  The  Agency  cannot  be  assured 
that  hazardous  v\astes  will  lie  m  a 
saleable  condition  or  that  a  third  party 
will  take  the  hazardous  wastes  at  no 
charge  at  the  lime  of  closure.  Therefore, 
the  Agency  is  proposing  to  add 
§§  264.142(a)(3)  and  265  142(a)(3)  to 
specify  that  salvage  value  ma\  not  be 
incorporated  as  a  credit  in  the  ciosure 
cost  estimate. 

b.  Anniversary  date  for  updating  cost 
estimates  for  infJation  (§§  264.142(b). 
264.144(b),  265.142(b).  265  144(b)).  The 
existing  regulations  require  owners  or 
operators  to  update  their  closure  and 
post-closure  cost  estimates  for  inflation 
within  30  days  after  the  anniversary  of 
the  date  that  the  first  cost  estimates 
were  prepared.  Today's  proposed 
regulation  requires  owners  or  operators 
to  revise  their  cost  estimates  up  to  60 
days  prior  to  the  anniversay  date  of  the 
establishment  of  their  financial 
assuranc  e  instrument.  For  owners  or 
operators  using  the  financial  test,  the 
cost  estimates  must  be  updated  for 
inflation  within  30  days  of  the  end  of  the 
firm's  fiscal  year.  The  Agency  is  also 
making  a  minor  change  to  the 
procedures  for  adjusting  the  cost 
estimates  for  inflation. 

The  Agency  is  concerned  that 
allowmg  the  cost  estimates  to  be 
adjusted  up  to  30  di^vs  after  the 
anniversary  date  of  preparing  the  first 
cost  estimate  could  result  in  the  annual 
renewals  of  the  financial  assurance 
mechanisms  and  the  financial  test  being 
based  on  the  previous  year's  cost 
estimates.  As  a  result,  the  financial 
assurance  instrument  could  be 
inadequate. 

The  Agency  is  proposing  to  amend  the 
regulation  to  require  that  cost  estimates 
be  updated  within  60  days  prior  to  the 
anniversay  date  of  the  establishment  of 
the  financial  instrument  to  ensure  that 
the  level  of  financial  assurance  reflects 
a  more  recent  cost  estimate.  For  firms 
using  the  financial  test,  the  cost  estimate 
should  be  updated  within  30  days  of  the 
end  of  the  firm's  fiscal  year  and  before 
the  submission  of  the  updated 
information  required  to  be  submitted  to 
the  Regional  Administrator  within  90 
days  after  the  close  of  the  fiscal  year. 

Linking  the  updates  of  cost  estimates 
to  the  establishment  of  the  financial 
assurance  mechanism  rather  than  to  the 
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date  that  the  estimate  was  first  prepared 
by  the  owner  or  operator  has  the 
additional  advantage  that  it  eases 
verification  that  the  estimates  have  been 
updated  when  required.  The  Agency  has 
copies  of  the  financial  instruments  used 
to  demonstrate  Tinancial  assurance  and 
therefore  can  verify  the  date  that  it  was 
established. 

The  Agency  is  also  proposing  to  offer 
owners  or  operators  an  alternative  to 
using  the  Implicit  Price  Deflator 
published  in  the  Survey  of  Current 
Business.  The  Agency  is  proposing  to 
allow  owners  or  operators  the  option  of 
recalculating  the  cost  estimates  based 
on  current  costs.  In  addition,  the  Agency 
is  proposing  to  require  that  owners  or 
operators  use  the  most  recent  Implicit 
Price  Deflator  rather  than  the  annual 
Imphcit  Price  Deflator  to  ensure  the 
most  up-to-date  estimate. 

c.  Revisions  to  the  cost  estimates 
(§5  264.142(c),  264.144(c),  265.142(c). 
265.144(c)).  The  existing  regulations 
require  owners  or  operators  to  revise 
their  cost  estimates  whenever  changes 
in  the  plans  affect  the  costs  of  closure  or 
post-closure  care.  Post-closure  cost 
estimates  do  not  have  to  be  revised 
during  the  post-closure  care  period.  The 
regulations  do  not,  however,  specify 
deadlines  for  updating  the  cost 
estimates.  The  proposed  regulations 
would  specify  a  deadlme  for  revising  the 
cost  estimates  if  the  change  in  plans 
increases  the  costs  of  closure  of  post- 
closure  care. 

Changes  in  the  closure  or  post-closure 
plan  could  result  in  a  dramatic  inscrease 
in  the  costs  of  closure  or  post-closure 
care  (e.g.,  off-site  rather  than  on-site 
disposal  of  wastes  at  closure).  If  such 
changes  are  not  incorporated  into  the 
cost  estimates  in  a  timely  manner,  the 
amount  of  financial  assurance  available 
could  be  inadequate.  Therefore,  the 
Agency  s  proposing  to  require  that  for 
permitted  facilities,  or  interim  status 
facilities  with  approved  closure  or  post- 
closure  plans,  owners  or  operators 
increase  their  cost  estimates  within  30 
days  after  the  Regional  Administrator 
has  approved  modifications  to  the  plans, 
if  the  modifications  increase  the  costs  of 
closure  or  post-closure  care.  For  interim 
status  facilities  without  approved 
closure  or  post-closure  plans,  the  cost 
estimates  must  be  increased  within  30 
days  of  the  change  in  the  plans,  if  the 
change  increases  the  cost  of  closure  or 
post-closure  care.  Revisions  to  the  post- 
closure  cost  estimates  under  both  Parts 
264  and  265  are  required  only  during  the 
active  life  of  the  facility. 

d.  Post-closure  cost  estimate 
(§§  264.144(c),  265.144(c)).  Sections 
264.144(c)  and  265.144(c)  require  the 
owner  or  operator  to  revise  the  post- 


closure  cost  estimates  during  the 
operating  life  of  the  facility  whenever  a 
change  in  the  post-closure  plan 
increases  the  cost  of  post-closure  care. 
The  regulation  does  not  define  the 
operating  life  of  the  facility.  The 
proposed  rule  would  require  the  cost 
estimate  to  be  increased  anytime  during 
the  active  life  of  the  facility. 

Although  the  regulations  do  not  define 
operating  life,  the  Agency  intended  that 
post-closure  financial  assurance  be 
adjusted  as  necessary  until  the  facility 
was  closed  and  post  closure  care  had 
begun.  As  discussed  in  Section  III.A.l  of 
this  preamble,  the  Agency  is  proposing 
to  define  active  life  as  the  period  from 
the  initial  receipt  of  waste  until 
certification  of  final  closure.  Consistent 
with  this  proposed  definition,  the 
Agency  is  proposing  to  require  that  the 
post-closure  cost  estimate  be  revised  as 
necessary  during  the  active  life  of  the 
facility. 

Events  that  occur  during  the  partial  or 
final  closure  periods  that  affect  the  costs 
of  post-closure  care  must  be  accounted 
for  by  increasing  the  post-closure  cost 
estimate.  The  post-closure  cost  estimate 
must  be  revised  within  30  days  after  the 
Regional  Administrator  has  approved  a 
change  in  the  post-closure  plan.  For 
interim  status  facilities  without 
approved  plans,  the  cost  estimate  must 
be  revised  within  30  days  of  the  change 
in  the  plan. 

e.  Trust  fund  pay-in  period 

(§  1264.143(a)(3).  265.143(a)(3)).  The 
current  Part  264  regulations  require  the 
payments  to  the  trust  fund  to  be  made 
over  the  term  of  the  permit  or  over  the 
remaining  operating  life  of  the  facility, 
whichever  is  shorter.  For  interim  status 
facilities,  the  pay-in  period  is  20  years  or 
the  remaining  operating  life  of  the 
facility,  whichever  is  shorter.  Although 
the  trust  fund  may  cover  a  number  of 
units  with  different  operating  lives,  the 
current  requirement  ties  the  pay-in 
period  to  the  life  of  the  facility  rather 
than  to  particular  units.  The  Agency  is 
considermg  whether  it  may  be 
appropriate  to  adjust  the  pay-in  period 
to  reflect  the  shorter  operating  lives  of 
some  units  covered  by  the  requirement. 
The  Agency  is  requesting  comments  on 
approaches  to  handling  the  pay-in 
period  for  multiple  process  facilities. 

f.  Reimbursement  for  closure  and 
post-closure  expenditures  from  trust 
fund  and  insurance  (§§  264.143(a)(10). 
264.143(e)(5),  264, 145(a)(ll), 
2&4.145(e](5),  265,143(a)(10), 
265.143(d)[51,  265.145(e)(ll), 
265.145(d)(5)).  The  closure/posf-closure 
trust  fund  and  insurance  provisions 
allow  an  owner  or  operator  or  any  other 
person  authorized  to  conduct  closure  or 
post-closure  care  to  request 


reimbursement  from  the  trust  fund  or 
face  value  of  the  insurance  policy  for 
expenditures  for  final  closure  and  post- 
closure  care  by  submitting  itemized  bills 
to  the  Regional  Administrator.  The 
Regional  Administrator  will  instruct  the 
trustee  or  insurer  to  make 
reimbursements  if  the  activities  have 
been  in  accordance  with  the  approved 
plans  or  otherwise  justified.  The 
Regional  Administrator  may  withhold 
reimbursements  if  he  determines  that 
the  total  costs  of  closure  will  exceed  the 
value  of  the  trust.  The  proposed  rule 
would  modify  procedures  for 
reimbursing  expenditures  from  the  trust 
fund  or  insurance.  In  addition,  it  would 
specify  provisions  for  handling 
reimbursements  for  partial  closure 
activities. 

Petitioners  in  the  A/SI  litigation 
argued  that  any  decision  by  the 
Regional  Administrator  to  withhold 
reimbursements  from  the  trust  fund 
presumably  is  an  administrative 
determination  that  the  expenditures  are 
either  unjustified  or  not  in  accordance 
with  plans,  or  that  closure  or  post- 
closure  is  incomplete.  They  contended 
that  such  administrative  determinations 
must  be  supported  by  a  written 
explanation  that  can  then  serve  as  a 
record  for  review  of  the  determination. 

The  Agency  agrees  that  owners  or 
operators  should  be  provided  with  an 
explanation  of  why  the  Regional 
Administrator  is  refusing 
reimbursements  from  trust  funds  or  from 
insurance.  The  Agency  is  proposing  to 
require  that  the  Regional  Administrator 
provide  a  detailed  written  statement  of 
reasons  if  he  does  not  instruct  the 
trustee  or  insurer  to  make  requested 
reimbursements.  This  amendment  will 
ensure  that  the  owner  or  operator  and/ 
or  other  persons  obtain  an  explanation 
of  why  the  Regional  Administrator  did 
not  instruct  the  trustee  or  insurer  to 
reimburse  the  owner  or  operator  or 
other  persons  for  partial  or  final  closure 
or  post-closure  expenditures. 

The  proposed  amendment  would  also 
clarify  reimbursement  procedures  for 
partial  closure  activities.  As  in  the  case 
of  final  closure,  an  owner  or  operator 
may  submit  itemized  bills  for  partial 
closure  activities  to  the  Regional 
Administrator.  Before  allowing 
reimbursement  for  partial  closure, 
however,  the  Regional  Administrator 
must  determine  if  the  activities  are  in 
accordance  with  the  approved  partial 
closure  plan  and  funds  remaining  after 
reimbursement  would  be  sufficient  to 
complete  final  closure  in  accordance 
with  the  approved  closure  plan,  as 
indicated  by  the  cost  estimate.  Because 
the  cost  estimate  must  be  based  on  the 
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cost  of  performing  final  closure  of  the 
facility  assuming  the  maximum  extent  of 
its  operation,  the  Regional 
Administrator  must  not  approve 
reimbursement  for  partial  closure  if  the 
remaining  financial  assurance  would  be 
insufficient  to  satisfy  this  condition. 
This  is  consistent  with  the  procedures 
currently  applicable  to  reimbursements 
for  final  closure. 

If  the  expenditures  can  be  approved, 
the  Regional  Administrator  must 
instruct  the  trustee  or  insurer  to 
reimburse  those  amounts  that  the 
Regional  Administrator  specifies  in 
writing.  The  proposed  amendment 
retains  the  00-day  period  for  the 
Regional  Adnimistrator  to  instruct  the 
trustee  or  insurer  to  reimburse  those 
ctmounts  that  the  Regional 
Administrator  specifies  in  writing.  This 
fiO-day  requirement  assures  owners  and 
operators  the  use  of  these  funds  within  a 
reasonable  period  of  time,  while 
providing  adequate  time  in  which  the 
Regional  Administrator  can  decide 
whether  to  approve  the  reimbursements. 

g.  Final  Order  Rf quired 
(§§  264.143(b)(4)(ii).  264,145(b)(4)(ii). 
265.143(b)(4Kii).  265.145(b)(4)(ii).  The 
current  regulations  provide  that  an 
owner  or  operator  may  satisfy  the 
financial  assurance  requirements  for 
closure  and/or  post-closure  care  by 
obtaining  a  financial  guarantee  surety 
bond.  Sections  264  143fb)(4)(ii). 
265,143(b)(4)(ii).  264,145(b)(4)(ii),  and 
265.145(b)(4)(ii)  require  that  the  surety 
bond  guarantee  that  the  owner  or 
operator  must  fund  a  standby  trust  fund 
in  an  amount  equal  to  the  penal  sum  of 
the  bond  withm  15  days  after  an  order 
to  begin  closure  or  post-closure  care  is 
issued  by  the  Regional  Administrator  or 
by  a  U.S.  district  court  or  other  court  of 
competent  jurisdiction.  The  surety 
becomes  liable  on  the  bond  when  the 
owner  or  operator  fails  to  perform  as 
guaranteed  by  the  bond. 

Petitioners  in  the  .4/5/ litigation 
argued  that  expenditures  of  the  funds 
cannot  be  compelled  by  law  until  the 
order  to  begin  closure  or  post-closure 
care  is  a  final  order,  and  that  there  is  no 
need  to  transfer  money  to  the  standby 
trust  fund  until  that  time.  A  final  order  is 
in  general  an  order  that  ends  the  dispute 
on  the  merits  and  leaves  nothing  but 
execution  of  the  decision  to  be  done 

The  Agency  agrees  that  a  final 
administrative  order  is  required.  A  final 
administrative  order  refers  to  a  final 
EPA  determination  and  is  not  intended 
to  include  possible  judicial  review 
process.  Therefore,  the  proposed 
amendment  provides  that  the  surety 
bond  for  assurance  of  closure  or  post- 
closure  care  must  guarantee  that  the 
standby  trust  fund  w,ll  be  funded  within 


15  da>s  after  an  administrative  order  to 
begin  closure  issued  by  the  Regional 
Administratwr  becomes  final  (including 
any  administrative  review  but  not 
including  possible  judicial  review),  or 
within  15  days  after  an  order  to  begin 
closure  is  issued  by  a  U.S.  district  court 
or  other  court  of  competent  jurisdiction. 
The  Agency  is  retaining  the  requirement 
that  the  surety  fund  the  standby  trust 
fund  if  the  owner  or  operator  fails  to 
provide  alternative  financial  assurance 
upon  receiving  notice  of  cancellation  of 
the  bond. 

h.  Final  Determination  Required 
(§§  2G4.143(c)(5)  and  (d)(8).  264.145(c)(5) 
and  (d)(9).  265.143(c)(8)  and  (c)(9)).  The 
existing  Part  264  regulations  provide 
that  an  owner  or  operator  may 
demonstrate  financial  assurance  for 
closure  and/or  post-closure  care  by 
obtaining  a  surety  bond  guaranteeing 
performance.  Under  Parts  264  and  265, 
an  owner  or  operator  may  satisfy  the 
financial  assurance  requirements  by 
obtaining  a  closure  letter  of  credit  and/ 
or  a  post-closure  letter  of  credit.  Under 
the  terms  of  the  performance  bond  and 
letter  of  credit,  the  surety  or  bank  will 
become  liable  on  the  bond  or  letter  or 
credit  obligation  when  the  owner  or 
operator  fails  to  perform  closure  or  post- 
closure  care  as  guaranteed  by  the  bond 
or  letter  of  credit. 

The  current  regulations  for  permitted 
facilities  provide  that,  after  a 
determination  made  pursuant  to  Section 
3008  of  RCR.'K  that  the  owner  or  operator 
has  failed  to  perform  final  closure  or 
post-closure  care  in  accordance  with  the 
closure  or  post-closure  plan  and  other 
permit  requirements,  under  the  terms  of 
the  bond  the  surety  will  perform  final 
closure  or  post-closure  care  as 
guaranteed  by  the  bond  or  will  deposit 
the  amount  of  the  penal  sum  into  the 
standby  trust  fund.  Similarly,  following 
a  determination  pursuant  to  Section 
3008  of  RCRA  that  the  owner  or  operator 
has  failed  to  perform  final  closure  or 
post-closure  care  in  accordance  with  the 
relevant  plan  and  other  permit  or 
interim  status  requirements,  the 
Regional  Administrator  may  draw  on 
the  letter  of  credit. 

For  the  reasons  stated  above  in 
connection  with  the  need  for  a  final 
order.  EPA  has  concluded  that  a  'Tinar' 
determination  under  Section  3008  of 
RCRA  is  required  before  the  surety  must 
act  under  the  Part  264  regulations  or  the 
Regional  Administrator  may  draw  on  a 
letter  or  credit  under  both  the  Parts  264 
and  265  regulations.  The  Agency  is 
retaining  the  provision  that  the  Regional 
Administrator  will  draw  on  the  letter  of 
credit  if  the  owner  or  operator  fails  to 
establish  alternative  financial  assurance 


after  receiving  not;:  e  of  cancellation  of 
the  letter  of  credit 

i.  Cost  estimates  for  ouners  or 
operators  using  the  financial  test  or 
corporate  guarantee  must  include  UIC 
cost  estimates  for  Class  I  wells 
(§§  264.143  (f)(ll(i)  (B)  and  (D)  and 
(f)(l)(ii)  (B)  and  (D).  264.145  (OdKi)  (B) 
and  (U)  and  (f)(l)(ii)  (B)  +  (D),  265.143 
(e)(l)(i)  (B)  and  (D)  and  (e)(l)(ii)  (B)  and 
(D).  265.145(e)(l)(i)  (B)  and  (D).  and 
265.145(e)(l)(ii)  (B)  and  (D)).  The  current 
regulations  specify  the  criteria  that  must 
be  satisfied  if  an  owner  is  to  use  the 
financial  test  to  demonstrate  financial 
responsibility.  To  pass  this  test,  the 
ow  ntr  or  operator  must  have,  among 
other  things,  net  working  capital  and 
tangible  net  worth  each  at  least  six 
times  the  sum  of  the  current  closure  and, 
if  applicable,  post-closure  cost 
estimates. -For  facilities  being  covered 
by  the  financial  test  for  closure  and/or 
post-closure  care  and  liability  coverage, 
the  owner  or  operator  must  have  net 
working  capital  and  tangible  net  worth 
each  at  least  six  times  the  sum  of  the 
closure  and  post-closure  cost  estimates 
and  annual  aggregate  liability  coverage 
requirements.  The  cost  estimates 
include  the  costs  of  closing  and 
providing  post-closure  care,  and  liability 
coverage,  if  applicable,  of  only  those 
hazardous  waste  facilities  subject  to 
Parts  264  or  265  requirements  and  being 
covered  by  the  test.  The  costs  of  closing 
a  hazardous  waste  underground 
injection  facility  subject  to  the 
requirements  of  40  CFR  Part  144  et  seq. 
are  not  included.  The  proposed 
amendment  adds  a  requirement  to 
include  estimates  of  the  plugging  and 
abandonment  costs  of  Class  I 
underground  injection  control  (UIC) 
facilities,  if  applicable,  when  calculating 
the  sum  of  the  closure  and  post-closure 
cost  estimates  for  the  financial  test. 

EPA  has  established  in  40  CFR  Part 
144  financial  responsibility  requirements 
for  the  owners  or  operators  of  Class  I 
UIC  facilities  paralleling  those 
established  in  40  CFR  Parts  264  and  265. 
including  the  same  set  of  crit(Mid  for 
passing  the  financial  test.  The  cost 
estimate  used  for  the  financial  test 
under  Part  144  is  the  cost  of  plugging 
and  abandoning  the  underground 
injection  well  as  required  under  40  CFR 
Part  146.  Under  the  existing  Part  264  or 
265  regulations,  owners  or  operators  are 
not  required  to  pass  the  financial  test  on 
the  basis  of  closure  and  post-c  losure 
costs  associated  with  their  Part  264  or 
265  facilities  plus  the  plugging  and 
abandonment  costs  of  their  UIC 
facilities  subject  to  the  financial 
responsibility  regulations  under  Part 
144.  Because  the  net  worth  and  assets 


tests  are  applied  to  the  UIC  and  RCRA 
financial  tests  separately,  a  firm  able  to 
pass  the  tests  individually  may  not  have 
the  financial  strength  to  pass  the  test  if 
the  cost  estimates  were  combined. 

Estimates  of  the  costs  of  plugging  and 
abandoning  Class  I  UlCs  range  from  a 
low  of  SIO.OOO  to  515,000  per  well  to  a 
high  of  5100,000,  depending  on 
hydrogeologic  factors.  Large  on-site 
facilities  typically  have  one  to  five 
wells,  and  commercial  off-site  facilities 
typically  have  one  well.  Plugging  and 
abandonment  costs  could  therefore 
reach  5500.000,  which  could 
considerably  increase  the  size  of  the 
cost  estimate  otherwise  used  for  the 
RCRA  financial  test.  Because  the 
objective  of  both  regulatory  programs  is 
to  ensure  that  funds  are  available  to 
prevent  threats  to  human  health  and  the 
environment,  if  is  especially  important 
to  ensure  that  a  firm  using  the  financial 
test  and  not  otherwise  demonstrating 
that  funds  will  be  available  if  needed  is 
financially  viable  to  cover  liabilities 
under  both  programs.  Therefore,  the 
Agency  is  proposing  that  the  cost 
estimates  prepared  as  part  of  the  Part 
144  requirements  be  included  in  the  total 
cost  estimate  required  under  40  CFR 
Subpart  H  used  to  evaluate  whether  a 
firm  is  able  to  pass  the  financial  test. 

Althoush  requiring  the  financial  test 
criteria  to  account  for  the  cost  estimates 
associated  with  RCRA  and  UIC  facilities 
( Duld  force  some  firms  to  demonstrate 
financial  assurance  by  using  a  more 
costly  financial  instrument,  the  Agency 
does  not  e.xpect  this  proposal  to  pose  a 
significant  burden  on  the  regulated 
community.  There  are  currently  about 
100  facilities  with  Class  I  wells.  The 
Agency  estimates  that  about  25  to  50 
percent  of  the  firms  owning  these 
facilities  use  the  financial  test  to 
demonstrate  fin.incial  assurance. 
Furthermore,  data  on  the  current  owners 
of  these  facilities  suggest  that  Ihey  are 
sufficiently  viable  to  pass  the  financial 
test  even  when  the  cost  of  UIC  facilities 
are  included  The  Agency  invilies 
coninni.is  on  whether  this  requirement 
is  likely  to  pose  a  significant  burden  on 
owners  and  operators  of  UIC  facilities, 
j.  Cost  estimates  must  account  for  all 
facilities  covered  by  financial  tpst  and 
corporate  guarantee  (§§  264.14.3(f)(2), 
264.145(0(2).  265.143(e)(2).  265.145(e)(2)). 
The  current  regulations  specify  that  the 
phrase  "current  closure  and  post-closure 
cost  estimates"  as  used  in  paragraph 
(n(l)  of  this  section  refers  to  the  cost 
estimates  required  to  be  shown  in 
paragraphs  1-1  of  the  letter  from  the 
owner's  or  operator's  chief  financial 
officer  (§  264.151(0).  The  proposed 
amendment  is  a  minor  change  to  the 


regulatory  language  to  include  by 
reference  the  UIC  cost  estimates. 

k.  Release  of  the  owner  or  operator 
from  the  requirements  of  financial 
assurance  for  closure  and  post-closure 
care  (§§  264.143(1).  264.145(i),  265.143(h), 
265.145(h)).  Sections  264.143(1)  and 
265.143(h)  require  the  owner  or  operator, 
when  closure  is  completed,  to  submit 
certification  from  himself  and  from  an 
independent  registered  professional 
engineer  to  the  Regional  Administrator 
that  closure  has  been  accomplished  in 
accordance  with  the  closure  plan. 
Within  60  days  after  receiving  the 
certifications,  the  Regional 
Administrator  is  required  to  notify  the 
owner  or  operator  that  he  is  no  longer 
required  to  maintain  financial  assurance 
for  closure  of  the  particular  facility 
unless  the  Regional  Administrator  has 
reason  to  believe  that  closure  was  not  in 
accordance  with  the  closure  plan.  The 
Agency  is  proposing,  in  order  to  be 
consistent  with  other  proposed 
amendments,  to  drop  the  requirement 
that  closure  certification  must  be  by  an 
"independent"  registered  professional 
engineer. 

In  addition,  the  proposed  regulation 
adds  the  requirement  that  the  Regional 
Administrator  shall  provide  a  detailed 
written  statement  of  any  reasons  to 
believe  that  closure  or  post-closure  care 
has  not  been  in  accordance  with  the 
approved  plans.  This  amendment  would 
ensure  that  the  owner  or  operator  will 
be  provided  with  necessary  information 
to  correct  deficiencies  in  the  closure  or 
post-closure  process. 

I.  Period  of  liabilitv  covera\;e 
(§§  264.147(e),  265.147(e)).  Sections 
264.147(e)  and  265, 147(e)  require  owners 
or  operators  to  provide  sudden 
accidental  and,  if  applicable,  nonsudden 
accidental  liability  coverage  until 
closure  of  the  facility  has  been  certified. 
Today's  proposal  clarifies  that  sudden 
and  nonsudden  liability  coverage  is 
required  until //V?o/ closure  of  the  facility 
has  been  certified. 

Financial  assurance  for  liability  is 
required  on  a  firm  level  rither  than  on  a 
per-facility  basis.  Asa  result,  the 
amount  of  liability  coverage  required 
does  not  vary  by  the  number  of 
hazardous  waste  management  units  at 
the  facility.  Therefore,  the  Agency  does 
not  consider  it  appropriate  to  alter  the 
amount  of  financial  assurance  required 
for  sudden  or  nonsudden  accidental 
liability  coverage  as  a  result  of  partial 
closures.  The  Agency  is  proposing  to 
clarify  this  intent  by  specifying  in 
(§§  264,147(e)  and  265.147(e)  that  an 
owner  or  operator  must  provide 
coverage  continuously  as  required  until 
the  certification  ol  final  closure  has 


been  received  by  the  Regional 
Administrator. 

m.  Wording  of  instruments  (|  264.151) 
Section  264.151  includes  the  wording  of 
the  instruments  allowed  under 
§§  264.143.  264,145.  265.143.  and  265.145 
Two  changes  are  proposed  to  ensure 
consistency  with  the  other  amendments 
in  today's  proposal. 

The  first  change  amends  §  264.151(b] 
to  specify  that  the  surety  is  responsible 
for  funding  the  standby  trust  fund  under 
a  final  order  to  begin  closure.  The 
Agency  is  also  proposing  to  amend 
§  264.151(0  by  adding  an  additional 
paragraph  requiring  owners  or  operators 
using  the  fiijancial  test  to  list  the  cost 
estimates  associated  with  their  Class  I 
UlC  facilities  as  required  by  the  Part  144 
financial  responsibility  requirements. 

C.  Interim  Status  Standards  (Part  265) 

1.  Waste  Pile  Closure  Requirements 
Included  by  Reference  in  the  Closure 
Performance  Standard  (§  265.112(a)(1)) 

Section  265.112(a)(1)  requires  the 
closure  plan  to  include  a  description  of 
how  and  when  the  facility  will  be 
partially  closed,  if  applicable,  and 
finally  closed.  The  description  must 
include  how  the  applicable  requirements 
of  the  process-specific  regulations  will 
be  met.  Today's  rule  proposes  to 
incorporate  these  technical  standards 
into  the  closure  performance  standard  in 
§  265.111  and  to  require  that  the  closure 
plan  address  procedures  for  satisfying 
the  standards  in  §  265.111.  The  Agency 
is  also  proposing  to  revise  §  265.111  to 
include  reference  to  §  2(55.258,  which 
establishes  closure  requirements  for 
waste  piles.  Closure  requirements 
specific  to  waste  pile  facilities  had  not 
been  promulgated  prior  to  the 
promulgation  of  the  Subpart  G 
regulations,  and  thus  were  not 
previously  referenced.  -- 

2.  Requirement  to  Estimate  the  Expected 
Year  of  Closure  (§  265.112(b)(7)) 

Section  265.112(a)(4)  requires  that  the 
closure  plan  include  an  estimate  of  the 
expected  year  of  closure.  Today's 
proposal  retains  this  requirement  in 
§  265.112(b)(7)  only  for  facilities  without 
approved  closure  plans  and  for  all 
interim  status  facilities  using  trust  funds 
to  demonstrate  financial  assurance  if 
the  remaining  operating  life  of  the 
facility  is  less  than  twenty  years. 
Petitioners  in  the  AISI  litigation  argued 
that  under  Part  264,  closure  plans  have 
already  been  approved  and  thus  an 
estimated  year  of  closure  is  unnecess.iry 
and  imposes  an  unnecessary  burden.  In' 
the  case  of  interim  status  facilities. 
however,  many  facilities  may  not  ha\e 
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iipproved  closure  plans  prior  lu  closuri:. 
An  estimate  of  the  ye;ir  of  closure  is 
therefore  import;int  to  allow  the  Agency 
the  opportunity  to  conduct  f;icility 
inspections  near  the  end  of  the  facility's 
life  and  ensure  that  closure  will  be 
performed  in  a  manner  that  will  protect 
human  health  and  the  environment. 

In  addition,  for  facilities  using  trust 
funds,  it  is  important  that  an  estimate  of 
the  expected  year  of  closure  be  included 
in  the  closure  plan  if  the  remaining 
operating  life  is  less  than  twenty  years. 
Although  under  interim  status  the 
»i  losiire  plan  may  not  be  reviewed  until 
fnuil  closure  (i.e,.  if  there  were  no  partial 
closures),  the  owner  or  operator  must 
accelerate  the  payments  to  the  trust 
fund  if  he  reduces  the  expect('d 
operating  life  of  the  facility. 

For  the  reasons  discussed  in  Section 
in.B,l,e.,  the  Agency  agrees  that  for 
facilities  w  ith  approved  closure  plans 
that  do  not  use  trust  funds  to 
demonstrate  financial  assurance;  for 
closure  or  post-closure  care  (or  use  trust 
funds  but  will  remain  operating  for  at 
least  twenty  years),  an  estimateid  year  of 
closure  is  unnecessary.  The  Agency  is 
therefore  proposing  to  revise 
§  265.112(b)  to  require  an  estimate  of  the 
expected  year  of  closure  only  for  (1) 
interim  status  facilities  without 
.■pproved  closure  plans  and  (2)  interim 
status  facilities  using  trust  funds  to 
demonstrate  financial  assurance  that 
will  remain  open  for  less  than  twenty 
years. 

3.  Submission  of  Interim  Status  Closure 
and  Post-Closure  FMuns  (§§  263.112(d). 
2fi5.118(e)) 

Sections  265.112(c)  and  265.1 18(c) 
require  owners  or  operators  to  submit 
their  closure  and  post-closure  plans  IHO 
days  prior  to  final  closure.  Similarly,  the 
closure  notification  requirements  apply 
to  final  closure.  Today's  regulalo.'-y 
amendmcjnt  revises  the  requirements  to 
make  them  applicable  to  certain  partial 
closures. 

As  discussed  above  in  uilwr  sections 
of  this  preamble,  the  Agency  is 
committed  to  ensuring  that  partial 
closures  of  TSDFs  arc  conducted  in  a 
manner  that  will  prevent  future  threats 
to  human  health  and  the  environment. 
The  Agency  is  particu'ariy  concerned 
that  if  closure  plans  are  not  reviewed 
and  approved  prior  to  partial  closures  of 
landfills,  surface  impoundments,  waste 
piles,  and  land  treatment  units,  partial 
closure  activities  may  not  be  adequate. 

As  a  result  of  this  concern,  the 
Agency  is  requiring  that  the  closure  and 
post-closure  plans  applicable  to  the 
entire  facility  be  submitted  for  review 


and  approval  180  days  prior  to  the  first 
partial  closure  of  a  landfill,  surface 
impoundment,  waste  pile,  or  land 
treatment  unit  undertaken  after  the 
effective  date  of  these  proposed 
regulations.  If  no  partial  closures  of  such 
units  are  undertaken  after  the  efftjctive 
date  of  these  regulations,  then  the  owner 
or  operator  must  submit  the  closure  and 
post-closure  plans  for  approval  180  days 
prior  to  final  cfosure.  For  facilities  with 
only  container  storage,  tank  storage  or 
treatment,  or  incinerators,  the  closure 
plan  may  be  submitted  45  days  prior  to 
final  closure.  The  owner  or  operator 
who  closes  such  a  hazardous  waste 
management  unit  prior  to  final  closure 
may  choose  to  submit  the  closure  plan 
for  review  and  approval  in  order  to  be 
reimbursed  for  the  partial  closure  in 
accordance  with  the  reimbursement 
provisions  of  §§  265,143  and  265,145,  As 
p.irt  of  the  reimbursement  provisions, 
the  Regional  Administrator  must 
d(.'termine  that  the  expenditures  are  in 
accordance  with  the  approved  closure 
plan  or  otherwise  justified. 

After  the  closure  plan  has  been 
approved,  and  owner  or  operator  is 
required  to  notify  the  Regional 
Administrator  prior  to  all  closures  of 
landfills,  surface  impoundments,  waste 
pilc'S.  and  land  treatment  units  and  final 
closure  in  accordance  with  the 
notification  requirements  discussed 
above  in  Section  IlI.B.bg,  Unless 
changes  are  made  to  the  approved 
closure  plan,  however,  the  owner  or 
operator  is  not  required  to  seek 
reapproval  of  the  closure  plan  for  each 
subsequent  partial  closure  or  final 
closure. 

The  Agency  recognizes  that  requiring 
the  entire  closure  plan  to  be  submitted 
for  approval  prior  to  the  first  partial 
closure  may  not  be  necessary  for 
ensuring  protection  of  human  health  and 
tlie  environment  and  may  pose  a  burden 
on  the  Agency  to  review  the  entire  plan 
within  the  specified  deadlines.  For 
(!xam|)le,  an  interim  status  facility  with 
a  landfill  may  have  inadciquate 
monitoring  data  to  c\  aluate  the  (losure 
plan.  If  such  a  facility  w  ishes  to  close  its 
stora,u(!  tanks  but  the  lack  of  data  for  the 
landfill  makes  it  impossible  to  complete 
the  review  process  for  the  entire  closure 
plan  within  the  allotted  time,  the 
Regional  Administrator  should  use  his 
discretion  and  approve  that  portion  of 
the  plan  applicable  to  th(t  partial 
closure.  This  will  htrlp  to  minimize  the 
burden  on  the  Agency  and  own(;rs  or 
operators  and  retain  the  incentive  to 
perform  partial  closures. 


4.  Written  Statement  by  Regional 
Administrator  of  Reasons  for  Refusing 
to  Approve  or  Reasons  for  Modifying 
Closure  or  Post-Closure  Plan 
(§§  265.112(d)(4).  265.118(0) 

Sections  265.112(d)  and  265.118(d) 
provide  that  the  Regional  Administrator 
will  approve,  modify,  or  disapprove  the 
closure  plan  and,  if  applicable,  post- 
closure  plan  within  90  days  of  their 
receipt  from  the  owner  or  operator.  If 
the  Regional  Administrator  does  not 
approve  the  plan,  the  owner  or  operator 
must  modify  the  plan  or  submit  a  new 
plan  for  approval  withm  60  days.  If  the 
Regional  Administrator  modifies  the 
plan,  this  modified  plan  becomes  the 
approved  closure  and  post-closure  plan. 

Petitioners  in  the  AISI  litigaticm 
argued  that  this  procedure  provided 
undue  discretion  to  the  Regional 
Administrator  to  disapprove  or  modify 
the  closure  or  post-closure  ph'.n  without 
suffici(;nt  explanation  of  the  reasons 
underlying  the  disapproval  or 
modification. 

The  Agency  is  proposing  today  in 
§§  265.112(d)"and  265.118(f)  to  require 
the  Regional  Administrator  to  provide  a 
detailed  writtcm  statement  of  reasons  for 
refusing  to  approve  or  reasons  for 
modifying  a  closure  or  post-closure  plan 
within  90  days  of  its  receipt.  A  written 
statement  submitted  to  the  owner  or 
operator  should  assist  him  to  modify  the 
plan  appropriately. 

In  addition,  the  Agency  is  proposing  a 
minor  technical  correction  to  §  265.118 
which  outlines  procedures  for  approving 
the  post-closure  plan.  The  regulation 
currently  provides  that  the  Regional 
Administrator  may  in  response  to  a 
request  or  at  his  own  discretion,  hold  a 
public  hearing  whenever  such  a  hearing 
might  clarify  one  or  more  issues 
concerning  a  closure  or.  if  applicable, 
post-closure  plan.  The  Agency  is 
proposing  to  amend  §  265, 118(f)  to 
provide  that  the  Regional  Administrator 
hold  such  a  hearing  to  be  consistent 
with  the  parallel  language  in  Section 
265.n2(d)  applicable  to  approving  the 
closure  plan, 

U  TyfHif;raphica/  Errors 

A  number  of  changes  are  proposed  in 
Part  265  to  correct  typographical  errors. 
Most  of  the  errors  involve  references  to 
other  sections  of  the  regulations.  The 
changes  are  made  to  §§  265.118(c), 
205.140,  265.147(b),  and  265.113. 

F.  Permitting  Standards  (Part  270) 

1.  Contents  of  Part  D  :  General 
Requirements  (§§  270.14(b)(1.5)  and  (16)) 

Section  270.14  specifies  that  the  Part  B 
application  must  include  a  copy  of  the; 
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financial  assurance  mechanism  used  for 
closure  and  post-closure  care  in 
accordance  with  the  requirements  of 
§  §  264.143  and  264.145.  if  appHcable. 
The  Agency  is  proposing  to  revise  this 
section  to  make  it  consistent  with  other 
provisions  in  Part  264  Subpart  H. 

Sections  264.143  and  264.145  specify 
that  demonstration  of  financial 
assurance  must  be  made  at  least  60  days 
before  the  date  on  which  hazardous 
waste  is  first  received  for  treatment, 
storage,  or  disposal.  Because  an  owner 
or  operator  may  submit  the  Part  B 
application  more  than  60  days  prior  to 
the  first  receipt  of  hazardous  wastes,  the 
Agency  is  proposing  to  amend  §§  270.14 
(15)  and  (16)  to  specify  that  a  copy  of  the 
demonstration  of  financial  assurance 
must  be  included  with  the  submission  of 
the  Part  B  application  or  at  least  60  days 
prior  to  the  initial  receipt  of  hazardous 
wastes,  whichever  is  later. 

2.  Minor  Modifications  of  Permits 
(§  270.41(d)) 

Section  270.42(d)  states  that  a  change 
in  ownership  or  operational  control  of  a 
facility  may  be  considered  a  minor 
permit  modification  provided  that  the 
Director  determines  that  no  other 
change  is  necessary  in  the  permit  and 
that  a  written  agreement  has  been 
submitted  to  the  Director  which 
specifies  the  date  for  transfer  or  permit 
responsibility,  coverage,  and  liability 
between  the  current  and  new 
permittees.  The  Agency  wishes  to 
ensure  that  facilities  are  transferred  to 
financially  viable  firms  and  thus 
proposes  to  require  that  the  new  owner 
must  demonstrate  compliance  with  the 
Subpart  H  regulations  within  six  months 
of  the  transfer  of  ownership. 

3.  Changes  During  Interim  Status 
(§  270.72(d)) 

Section  270.72(d)  states  that  when 
there  is  a  transfer  of  ownership  or 
operational  control,  the  old  owner  or 
operator  is  responsible  for  complying 
with  the  Subpart  H  requirements  until 
the  new  owner  or  operator  demonstrates 
compliance  with  the  financial 
responsibility  requirements.  The  Agency 
is  proposing  to  require  that  the  new 
owner  or  operator  must  demonstrate 
financial  assurance  within  three  months 
of  the  transfer  of  ownership. 

The  current  regulations  require  the  old 
owner  or  operator  to  retain 
responsibility  for  demonstrating 
financial  assurance  until  the  new  owner 
or  operator  does  so.  .No  deadlines, 
however,  are  imposed  on  the  new  owner 
or  operator  for  taking  over  the  Subpart 
H  obligations.  Because  the  Agency 
wishes  to  ensure  that  any  new  owner  or 
operator  of  a  TSDF  has  the  financial 


capabilities  to  cover  the  costs  of  closure 
and  post-closure  care,  today's  proposal 
would  require  the  new  owner  or 
operator  to  demonstrate  compliance 
with  the  Subpart  H  requirements  within 
three  months  of  the  transfer  of 
ownership.  1 

III.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization  EPA  retains 
enforcement  authority  under  sections 
3008,  7003  and  3013  of  RCRA,  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA) 
amending  RCRA,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  the  Federal  program.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  in  the 
State  which  the  State  was  authorized  to 
permit.  When  new,  more  stringent 
Federal  requirements  were  promulgatd 
or  enacted,  the  Slate  was  obligated  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  unlU  the  State  adopted 
the  requirments  as  State  law. 

In  contrast,  under  newly  enacted 
Section  3006(g)  of  RCRA,  42  U.SC. 
6926(g),  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in 
nonauthorized  States.  EPA  is  directed  to 
carry  out  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  the  HSWA 
applies  in  authorized  States  in  the 
interim, 

B.  Effect  on  State  Au  horizations 

Today's  announcement  proposes 
standards  that  will  not  be  effective  in 
authorized  Slates  since  the  requirements 
will  not  be  imposed  pursuant  to  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  Thus,  the 
requirements  will  be  applicable  only  in 
those  States  that  do  not  have  interim  or 
final  authorization.  In  authorized  States, 
the  requirements  will  not  be  applicable 


until  the  Slate  revises  its  program  to 
adopt  equivalent  requirements  under 
State  law. 

40  CFR  261.21(e)(2)  requires  that 
States  that  have  final  authorizatipn  must 
revise  their  programs  to  include 
equivalent  standards  within  a  year  of 
promulgation  of  these  standards  if  only 
regulatory  changes  are  necessary,  or 
within  two  years  of  promulgation  if 
statutory  changes  are  necessary.  These 
deadlines  can  be  extended  in 
exceptional  cases  (40  CFR  271.21(e)(3)). 
Once  EPA  approves  the  revision,  the 
State  requirements  become  Subtitle  C 
RCRA  requirements. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  promulgation  of  these 
standards  may  be  approved  without 
including  equivalent  standards. 
However,  once  authorized,  a  State  must 
revise  its  program  to  include  equivalent 
standards  within  the  time  period 
discussed  above.  The  process  and 
schedule  for  revision  of  State  programs 
is  described  in  amendments  to  40  CFR 
271.21  published  on  May  22,  1984.  (See 
49  FR  21678). 

It  should  be  noted  that  authoriz(!d 
States  are  only  required  to  revise  their 
programs  when  EPA  promulgates 
standards  more  stringent  than  the 
existing  standards.  Under  Section  3009 
of  RCRA,  States  are  allowed  to  impose 
standards  which  are  more  stringent  than 
those  in  the  Federal  program.  Some  of 
the  standards  proposed  today  are 
considered  to  he  less  stringent  than  the 
existing  Federal  requirements.  Those 
less  stringent  provisions  appear  in 
Sections:  264.112(a).  264.118(a), 
265.112(a),  265.118(a),  264.112(b)(7), 
264.112(e),  265.112(e),  264.113,  265.113. 
264.115,  265.115.  264.143(a)(10), 
264.143(e)(5),  264.145(a)(ll), 
265.145(e)(5),  265.143fa)(10), 
265  143(d)(5),  265.145(a)(ll), 
265.145(d)(5).  264.143(b)(4)(ii), 
264.145(b)(4)(ii),265.143(b)(4)(ii), 
265.145(b){4)(ii),264.143[c)|5), 
264.143(d)(8),  264.145(c)(5).  264. 145(d)(9), 
265.143(c)(8),  265.143(c)(9),  265.112(b)(7), 
265.112(d),  265.118(e),  265.112(d),  and 
265.118(f).  Authorized  States  will  not  be 
required  to  revise  their  programs  to 
adopt  requirements  equivalent  or 
substantially  equivalent  to  those  less 
stringent  standards  which  may 
ultimately  be  promulgated. 

IV.  Executive  Order  12291 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  The  regulatory  amendments  being 
proposed  today  to  Subparts  G  and  H  are 
not  "major  rules".  Some  of  the 
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amendments  are  technical  corrections 
designed  to  clarify  the  intent  of  the 
regulations  issued  January  12,  1981.  The 
changes  are  not  likely  to  result  in  a 
significant  increase  in  costs  and  thus  are 
not  a  major  rule,  no  Regulatory  Impact 
Analysis  has  been  prepared. 

\'I.  Regulatory  Flexibility  Act 

L'nder  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et'seq.].  Federal 
agencies  must,  in  developing 
regulations,  analyze  their  impact  on 
small  entities  (small  businesses,  small 
government  jurisdictions,  and  small 
organizations).  Many  of  the  proposed 
changes  clarify  the  existing  regulations 
and  thus  result  in  no  additional  costs. 
For  those  proposed  amendments  that 
will  result  in  an  increase  in  costs,  the 
costs  are  not  significant  enough  to 
impact  adversely  the  vial)ility  of  small 
entities. 

Accordingly.  1  certify  that  this 
proposed  regulation  will  nut  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

\'II.  Supporting  Documents 

A  background  was  prepared  for  the 
Subpart  G  closure  and  post-closure  care 
regulations  and  for  the  financial 
assurance  regulations  promulgated 
lanuary  12.  1981.  In  addition, 
background  documents  were  prepared 
for  the  financial  assurance  regulations 
published  on  April  7,  1982.  Supporting 
materials  discussing  the  most  significant 
issues  raised  by  the  amendments 
proposed  today  have  been  prepared  and 
are  included  in  the  docket  for  these 
regulations. 

The  supporting  materials  are 
available  for  review  in  the  EPA 
headquarters  library.  Room  2404 
Waterside  Mall,  401  M  Street.  S.W., 
Washington,  D.C.  20400. 

EPA  will  prepare  guidance  manuals  to 
assist  owners  or  operators  and 
regulatory  officials  and  will  make  them 
available  from  EPA  Headquarters  and 
the  Regional  Offices. 

Da'fd:  Marrh  8.  1985. 
Lee  M.  Thomas, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  Title  40  of  the  Code  of  Federal 
regulations  is  proposed  to  be  amended 
ns  follows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

40  CFR  Part  260  is  amended  as 

follows: 

Authority:  Sections  TOGO.  i;002(c)).  3001 
through  30C)7.  3010,  3014.  3015,  3017,  3018,  and 
3019  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 


Recovery  Act  of  1976.  as  amended  [^2  l:.S.C 
6905,  6912(a).  6921  through  6927,  6930.  6934. 

m^S  6Q37  6938  HPd  H93Q) 

Subpart  B — Definitions 

§260.10    I  Amended  I 

1.  In  40  CFR  F^art  260  Subpart  B. 
§  260.10  is  amended  by  adding  the 
following  terms  alphabetically  to  the 
existing  list  of  terms: 

"Active  life  of  the  facility"  means  the 
period  from  the  initial  receipt  of 
hazardous  waste  at  the  facility  until  the 
Regional  Administrator  receives 
certification  of  final  closure.  "Final 
closure"  means  the  closure  of  all 
hazardous  waste  management  units  at 
the  facility  in  accordance  with  all 
applicable  closure  requirements  so  that 
hazardous  waste  management  activities 
under  Parts  264  and  265  of  this  chapter 
are  no  longer  conducted  at  the  facility 
unless  subject  to  the  provisions  in 
§  264.34. 

"Hazardous  waste  management  unit" 
means  the  smallest  area  of  land  on  or  in 
which  hazardous  waste  is  placed,  or  the 
smallest  structure  on  or  in  which 
hazardous  waste  is  placed,  that  isolates 
hazardous  waste  within  a  facility. 
Examples  of  hazardous  waste 
management  units  include  a  tank 
system,  a  surface  impoundment,  a  waste 
pile,  a  land  treatment  unit,  a  landfill  cell, 
an  incinerator  and  container  areas. 
Containers  alone  do  not  constitute  units: 
the  unit  includes  the  container  and  the 
land  or  pad  upon  which  they  are  placed. 
Closure  of  a  hazardous  waste 
management  unit  is  a  partial  closure. 
"Partial  closure"  means  the  clc^ure  of  a 
hazardous  waste  management  unit  at  a 
facility  that  contains  other  active 
hazardous  waste  management  units  in 
accordance  with  the  applicable  closure 
requirements  of  Parts  264  and  265  of  this 
chapter.  For  example,  partial  closure 
may  include  the  closure  of  a  tank 
system,  landfill  cell,  surface 
impoundment,  waste  pile,  or  other 
hazardous  waste  management  unit, 
while  other  units  of  the  same  facility 
f  continue  to  operate. 

WrT  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE,  AND  DISPOSAL 
FACILITIES 

40  CFR  Part  264  is  amended  as 

follows: 

Authority:  Sections  1006,  2002(a),  3004  and 
3(X)5  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended. 


Subpart  G — Closure  and  Post-Closure 

1   In  40  CFR  Part  264  Subpart  G, 
§  §  2M.110-264.120  are  revised  to  read  as 

fdllows: 

§264.110    Applicability. 

Except  as  §  264  1  provides  otherwise: 

(a)  Sections  264.111-264.115  (which 
concern  closure)  apply  to  the  owners 
and  operators  of  all  hazardous  waste 
management  facilities:  and 

(b)  Sections  264.117-264.120  (which 
concern  post-closure  care)  apply  to  the 
owners  and  operators  of; 

(1)  All  hazardous  waste  disposal 
facilities:  and 

(2)  Piles  and  surface  impoundments 
from  which  the  owner  or  operator 
intends  to  remove  the  wastes  at  closure 
to  the  extent  that  these  sections  are 
made  applicable  to  such  facilities  in 

§§  264.228  or  264.258. 

6  264.111     Closure  perlormance  standard. 
The  owner  or  operator  must  close  the 
facility  in  a  manner  that: 

(a)  Minimizes  the  need  for  further 
maintenance,  and 

(b)  Controls,  minimizes  or  eliminates, 
to  the  extent  necessary  to  prevent 
threats  to  human  health  and  the 
environment,  post-closure  escape  of 
hazardous  waste,  hazardous 
constituents,  leachate,  contaminated 
run-off.  or  hazardous  waste 
decomposition  products  to  the  ground  or 
surface  waters  or  to  the  atmosphere: 
and 

(c)  Complies  with  the  closure 
requirements  of  this  subpart  including, 
but  not  limited  to.  the  requirements  of 
§§  264,178.  264.197.  264,228.  264.258, 
264.280,  264  310  and  264. .351 

§  264.1 12     Closure  plan;  amendment  of 
plan. 

(a)  W'nUcn plan.  Iho  owner  or 
operator  of  a  hazardous  waste 
management  facility  must  have  a 
written  closure  plan.  The  plan  must  be 
submitted  with  the  permit  application,  in 
accordance  with  §  270,14[b)(13)  of  this 
chapter,  and  approved  b>  the  Regional 
Administrator  as  part  of  the  permit 
issuance  proceeding  under  Part  124  of 
this  chapter.  In  accordance  with  §  270.32 
of  this  chapter,  the  approved  closure 
plan  will  become  a  condition  of  any 
RCRA  permit.  The  Regional 
Administrator's  decision  must  assure 
that  the  approved  closure  plan  is 
consistent  with  §§  264.111-264.115  and 
the  applicable  requirements  of  §§  2M.90 
et  seq..  264  178.  264  197,  264.228,  264.258. 
264.280.264.310,  and  264.351.  Until  final 
closure  is  completed  and  certified  in 
accordance  with  §  264.115.  a  copy  of  the 
approved  plan  must  be  furnished  to  the 
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R''>i!'.)P.,il  A(i;ir.p.,.slr.i'.ur  upon  n'.iuest, 
mc.'.iiihr.^j  rr(,  ..'St  by  ni.iil,  and  must  also 
he  provided  during  site  inspections,  on 
the  day  of  inspection,  to  any  officer. 
eitip!o\ee  or  representative  of  the 
A-^'Ticy  who  is  duly  designuted  by  the 
Administrator. 

(b)  Content  of  plan.  The  plan  must 
iiit!'itify  stt'ps  ni'cpss.iry  to  perform 
p.irtidi  and/or  final  closure  of  the 
f.ii.ility  at  any  point  durinj^  its  active 
iue.  The  rios  ire  pi, in  must  inrliide.  at 
Irjst: 

(1)  A  desi.riptmn  of  how  eai'h 
h.iz.irdous  waste  manaoemenf  unit  at 
the  facili'v  will  be  closed  in  accordance 
with  §  2i;4  111:  and 

(2)  .'\  description  of  how  final  closure 
of  the  facility  will  be  conducted  in 
accordance  with  §  264.111.  The 
description  must  identify  the  ma.ximum 
extent  of  the  operations  which  will  be 
unclosed  during  the  active  life  of  the 
f.irjljty;  and 

(3)  An  estimate  of  the  ma.ximum 
inventory  of  hazardous  w  .istes  ever  or- 
site  over  the  .tcive  life  of  the  facility, 
and  a  detailed  description  of  the 
methods  to  be  used  during  partial 
r!ns;ires  and  final  closure,  including,  but 
not  limited  to,  m»  ihods  for  removinn. 
Ir.tnsporting,  treating,  storing,  or 
disposing  of  ail  hazardous  wastes,  and 
the  type(s)  of  off-site  hazardous  waste 
management  units  to  be  used,  if 
applicable:  and 

(4)  A  detailed  description  of  the  steps 
needed  to  remove  or  decontaminate  all 
hazardous  waste  resirJues  and 
contaminated  containment  system 
components,  equipment,  structures,  and 
soils  during  partial  and  final  closure, 
including,  but  not  limited  to.  p.-ocedures 
for  cleaning  equipment  and  remtn-ing 
contaminated  soils,  methods  for 
sampling  and  testing  surrounding  soils, 
and  criteria  for  determining;  the  extent  of 
decontamination  required  to  satisfy  the 
closure  perforinance  standards:  and 

(5)  A  detailed  description  of  other 
activities  necessary  during  the  closure 
period'to  insure  that  all  partial  closures 
and  final  closure  satisfy  the  closure 
performance  standards,  including,  but 
not  limited  to,  ground-water  monitoring, 
leachate  collection,  and  run-on  and  run- 
off control;  and 

(6)  A  schedule  for  closure  of  each 
hazardous  waste  management  until  and 
for  final  closure  of  the  facility.  The 
schedule  must  include  at  a  minimum, 
the  total  time  required  to  close  each 
hazardous  vvajte  management  unit  and 
the  time  required  for  intervening  closure 
activities  which  will  allow  trac.king  of 
the  progress  of  partial  and  final  closure. 
(For  example,  in  the  case  of  a  landfill 
unit,  estimates  of  the  time  required  to 
treat  and  dispose  of  all  hazardous  waste 


inventory  and  of  the  time  required  to 
place  a  final  cover  must  be  included.) 

17)  For  facilities  that  use  trust  funds  to 
establish  financial  Assurance  under 
§  §  264.14.1  or  264.1415  and  that  are 
expected  to  close  piior  to  permit 
expiration,  the  closure  plan  must  include 
an  estimate  of  the  Expected  year  of  final 
closure. 

(c)  Amendment  of  plan.  The  owner  of 
operator  must  request  a  permit 
modification  to  autfcorize  a  change  in 
operating  plans,  facility  design,  or  the 
approved  closure  plan  in  accordance 
with  the  procedure*  in  Parts  124  and  270. 

(1)  The  owner  or  operator  may  submit 
a  written  request  tof  the  Region.il 
Administ.'-ator  to  modify  the  ( losure  plan 
at  any  time  prior  loithe  notification  of 
partial  or  final  closure  or  the  facility. 

(2)  The  owner  or  (operator  must  submit 
a  w  ritten  request  for  a  permit 
modification  to  amend  the  approved 
closure  plan  whenever: 

(i)  Changes  in  operating  plans  or 
facility  design  affect  the  closure  plan,  or 

|ii)  There  is  a  change  in  the  expected 
year  of  closure,  if  applicable,  or 

(iii)  In  conducting  partial  or  final 
closure  activities,  unexpected 
occurrences  requireja  modification  of 
the  approved  closure  plan. 

(1)  The  owner  or  operator  must  submit 
a  written  request  for  a  permit 
modification  withinjeo  days  prior  to  the 
proposed  change  in  facility  design  or 
operation,  or  within!  60  days  after  an 
unexpected  event  has  occurred  which 
has  affected  the  cloture  plan.  If  an 
unexpected  event  otcurs  during  the 
partial  or  final  closure  period,  the  owner 
or  operator  must  request  a  permit 
modification  within  30  days  of  the 
unexpected  event. 

(d)  Notification  oi closure.  (1)  Thr- 
owner  or  operator  ilust  notify  the 
Regional  Administrator  in  writing  at 
least  60  days  prior  to  the  date  on  which 
he  expects  to  begin  ulosure  of  a  surface 
impoundment,  wastfe  pile,  land 
treatment  or  landfill  unit,  or  final  closure 
<if  a  facility  with  su^h  a  unit.  The  owner 
or  operator  must  nofify  the  Regional 
Administrator  in  wilting  at  least  4,5  days 
prior  to  the  date  on  Which  he  expects  to 
begin  final  closure  (Jf  a  facility  with  only 
treatment  or  storag^  tanks,  container 
storage,  or  incinerajor  units  to  be  closed. 

(2)  The  date  wheii  he  "expects  to 
begin  closure"  must! be  either  within  30 
days  after  the  date  jn  which  any 
hazardous  waste  mJn.^gemenf  unit 
receives  the  known  JTinal  volume  of 
hazardous  wastes  ok  if  there  is  a 
reasonable  possibiliy  that  the 
hazai-dous  waste  management  unit  will 
receive  additional  hazardous  wastes,  no 
later  than  one  year  after  the  date  on 
which  the  unit  received  the  most  recent 


volume  of  hazardous  waste.  If  the  owner 
or  operator  of  a  tank  or  (ontain.r 
storage  facility  can  demonstrate  to  the 
Region^d  .\dministrator  that  the 
hazardoHS  waste  management  unit  or 
facility  h.is  the  capacity  to  receive 
additional  hazardous  wastes  and  he  has 
taken,  and  will  continue  to  take,  all 
steps  to  prevent  threats  to  human  health 
and  the  environment,  induding 
compliance  with  all  applicable  pemiit 
requirements,  the  Regional 
Administrator  may  approve  an 
extension  to  this  one-year  limit. 

(3)  If  the  facility's  permit  is 
terminated,  or  if  the  facility  is  otherwise 
ordered,  by  judicial  der  ree  or  final  order 
under  section  3008  of  RCRA,  to  cease 
receiving  hazardous  wastes  or  to  close, 
then  the  requirements  of  this  paragraph 
do  not  apply.  However,  the  owner  or 
operator  must  close  the  facility  in 
accordance  with  the  deadlines 
established  in  §  264.113. 

(e)  Nothing  in  this  section  shall 
preclude  the  owner  or  operator  from 
removing  hazardous  wastes  and 
decontaminating  or  dismantling 
equipment  in  accordance  with  the 
approved  partial  or  final  closme  plan  af 
any  time  before  or  after  notification  of 
partial  or  final  closure. 

§264.113     Cfosure;  time  allowed  for 
closure. 

(a)  Within  90  days  after  receiving  the 
final  volume  of  hazardous  waEt.-s  at  a 
hazardous  waste  management  unit  or 
facility,  the  owner  or  operator  must 
treat,  remove  from  the  site,  or  dispose  of 
on-site,  all  hazardous  wastes  in 
accordance  with  the  approved  closure 
plan.  The  Regional  Administrator  may 
approve  an  extension  of  up  to  one  year 
(or,  upon  reapplication.  approve  an 
additional  one-year  period)  if  the  owner 
or  operator  complies  with  all  app'ioable 
requirements  for  requesting  a 
modification  to  the  permit  and 
demonstrates  that: 

(l)(i)  The  activities  required  to  comply 
with  this  paragraph  will,  of  necessity, 
lake  longer  than  90  days  to  complete;  or 

(ii)(.-\)  The  hazardous  waste 
management  unit  or  facility  has  the 
capacity  to  receive  additional  hazardous 
wastes:  and 

(B)  There  is  a  reasonable  likelihood 
that  he  or  another  person  will 
recommence  operation  of  the  hazardous 
waste  management  unit  or  the  facility 
within  one  year:  and 

(C)  Closure  of  the  Hazardous  waste 
management  unit  or  facility  would  be 
incompatible  with  continued  oper.uion 
of  the  site:  and 

(2)  He  has  taken  and  will  condniie  to 
take  all  steps  to  prevent  threats  to 
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human  health  and  the  environment, 
including  compliance  with  all  applicable 
permit  requirements. 

(h)  The  owner  or  operator  must 
complete  partial  and  final  closure 
activities  in  accordance  with  the 
approved  closure  plan  and  within  180 
days  after  receiving  the  final  volume  of 
hazardous  wastes  at  the  hazardous 
waste  management  unit  or  facility.  The 
Regional  Administrator  may  approve  an 
extension  to  the  closure  period  of  up  to 
one  year  (or.  upon  reapplication, 
approve  an  additional  one-year  period) 
if  the  owner  or  operator  complies  with 
all  applicable  requirements  for 
requesting  a  modification  to  the  permit 
and  demonstrates  that: 

(l)(i)  The  partial  or  final  closure 
activities  will,  of  necessary,  take  longer 
than  180  days  to  complete;  or 

(ii)(A)  The  hazardous  waste 
management  unit  or  facility  has  the 
capacity  to  receive  additional  hazardous 
wastes:  and 

(B)  There  is  reasonable  likelihood  that 
he  or  another  person  will  recommence 
operation  of  the  hazardous  waste 
management  unit  or  the  facility  within 
one  year;  and 

(C)  Closure  of  the  hazardous  waste 
management  unit  or  facility  would  be 
incompatible  with  continued  operation 
of  the  site:  and 

(2)  He  has  taken  and  will  continue  to 
take  ail  steps  to  prevent  threats  to 
human  health  and  the  environment  from 
the  unclosed  but  not  operating 
hazardous  waste  management  unit  or 
facility,  including  compliance  with  all 
applicable  permit  requirements. 

(c)  The  demonstrations  referred  to 
above  must  be  made  (1)  at  least  30  days 
prior  to  the  expiration  of  the  90-day 
period  in  paragraph  (a)  of  this  section  or 
the  180-day  period  in  paragraph  (b)  of 
this  section,  or  (2)  within  90  days  after 
the  effective  date  of  this  regulation, 
whichever  is  later. 

§  264.114     Disposal  or  decontamination  of 
equipment,  structures  and  soils. 

During  the  partial  and  final  closure 
pf^iods,  all  contaminated  equipment, 
structures  and  soils  must  be  properly 
disposed  of.  or  decontaminated  unless 
otherwise  specified  in  §§  266.228. 
264.258,  264.280.  or  264.310.  By  removing 
all  hazardous  wastes  and  hazardous 
constituents  during  partial  and  final 
closure,  the  owner  or  operator  may 
become  a  generator  of  hazardous  waste 
and  must  handle  that  waste  in 
accordance  with  all  applicable 
requirements  of  Part  262  of  this  chapter. 

§264.115    Certification  of  closure. 

Within  45  days  after  completion  of 
closure  of  each  hazardous  waste  surface 


impoundment,  waste  pile,  land 
treatment,  and  landfill  unit,  and  within 
30  days  of  the  completion  of  final 
closure,  the  owner  or  operator  must 
submit  to  the  Regional  Administrator,  by 
registered  mail,  a  certification  that  the 
hazardous  waste  management  unit  or 
facility,  as  applicable,  has  been  closed 
in  accordance  with  the  specifications  in 
the  approved  closure  plan.  The 
certification  must  be  signed  by  the 
owner  or  operator  and  by  a  registered 
professional  engineer.  Documentation 
supporting  the  registered  professional 
engineer's  certification  must  be 
furnished  to  the  Regional  Administrator 
upon  request. 

§264.116    Survey  plat 

.No  later  than  the  submission  of  the 
certification  of  closure  of  each 
hazardous  waste  disposal  management 
unit,  the  owner  or  operator  must  submit 
to  the  local  zoning  authority,  or  the 
authority  with  jurisdiction  over  local 
land  use,  and  to  the  Regional 
Administrator,  a  survey  plat  indicating 
the  location  and  dimensions  of  landfill 
cells  or  other  hazardous  waste  disposal 
units  with  respect  to  permanently 
surveyed  benchmarks.  This  plat  must  be 
prepared  and  certified  by  a  professional 
land  surveyor.  The  plat  filed  with  the 
local  zoning  authority,  or  the  authority 
with  jurisdiction  over  local  land  use, 
must  contain  a  note,  prominently 
displayed,  which  states  the  owner's  or 
operator's  obligation  to  restrict 
disturbance  of  the  hazardous  waste 
disposal  management  unit  in 
accordance  with  the  applicable  Subpart 
G  regulations. 

§264.117     Post-closure  care  and  use  of 
property. 

(a)(1)  Post-closure  care  for  each 
hazardous  waste  management  unit 
subject  to  the  requirements  of 
§  §  264.117-.120  must  continue  for  30 
years  after  the  date  that  the  hazardous 
waste  management  unit  was  closed,  and 
must  consist  of  at  least  the  following: 

(i)  Monitoring  and  reporting  in 
accordance  with  the  requirements  of 
Subparts  F.  K.  L.  M.  and  N  of  this  Part; 
and 

(ii)  Maintenance  and  monitoring  of 
waste  containment  systems  in 
accordance  with  the  requirements  of 
Subparts  F,  K.  L,  M.  and  .N  of  this  part. 

(2)  During  the  60-day  period  preceding 
partial  closure  of  a  hazardous  waste 
management  unit  subject  to  post-closure 
care  requirements  or  final  closure,  or 
any  time  during  the  post-closure  period 
for  a  particular  unit,  the  Regional 
Administrator  may,  in  accordance  with 
the  permit  modification  procedures  in 
§  270.41: 


(i)  Shorten  the  post-closure  care 
period  applicable  to  the  hazardous 
waste  management  unit,  or  facility,  if  all 
disposal  units  have  been  closed,  if  he 
finds  that  the  reduced  period  is 
sufficient  to  protect  human  health  and 
the  environment  (e.g.,  leachate  or 
ground-water  monitoring  results, 
characteristics  of  the  hazardous  wastes, 
application  of  advanced  technology,  or 
alternative  disposal,  treatment,  or  re-use 
techniques  indicate  that  the  hazardous 
waste  management  unit  or  facility  is 
secure),  or 

(ii)  Extend  the  post-closure  care 
period  applicable  to  the  hazardous 
waste  management  unit  or  facility  if  he 
finds  that  the  extended  period  is 
necessary  to  protect  human  health  and 
the  environment  (eg  .  leachate  or 
ground-water  monitoring  results 
indicate  a  potential  for  migration  of 
hazardous  wastes  at  levels  which  may 
be  harmful  to  human  health  and  the 
environment). 

(b)  The  Regional  Administrator  may 
require,  at  partial  and  final  closure, 
continuation  of  any  of  the  security 
requirements  of  §  264.14  during  part  or 
all  of  the  post-closure  period  when: 

(1)  Hazardous  wastes  may  remain 
exposed  after  completion  of  partial  or 
final  closure:  or 

(2)  Access  by  the  public  or  domestic 
livestock  m.ay  pose  a  hazard  to  human 
health. 

(c)  Post-closure  use  of  property  on  or 
in  which  hazardous  wastes  remain  after 
partial  or  final  closure  must  never  be 
allowed  to  disturb  the  integrity  of  the 
final  cover.  Iiner(s).  or  any  other 
components  of  the  containment  system. 
or  the  function  of  the  facility's 
monitoring  system,  unless  the  Regional 
Administrator  finds  that  the 
disturbance: 

(1)  Is  necessary  to  the  proposed  use  of 
the  property,  and  will  not  increase  the 
potential  hazard  to  human  heai:h  or  the 
environment:  or 

(2)  Is  necessary  to  reduce  a  threat  to 
human  health  or  the  environment. 

(d)  All  post-closure  care  activities 
must  be  in  accordance  with  the 
provisions  of  the  approved  post-closure 
plan  as  specified  in  §  264  118. 

§  264.118     Post-closure  plan;  amendment 
of  plan. 

(a  I  The  owner  or  operator  of  a 
hazardous  waste  disposal  management 
unit  must  have  a  written  post-closure 
plan.  In  addition,  certain  surface 
impoundments  and  waste  piles  from 
which  the  owner  or  operator  intends  to 
remove  or  decontaminate  the  hazardous 
wastes  at  partial  or  final  closure  are 
required  by  §§  264.228(c)(l)(ii)and 
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264.258(c)(l)(ii)  to  have  post-closure 
plans.  The  plan  must  be  submitted  with 
a  permit  application,  in  accordance  with 
§  270.14(b)(13)  of  this  chapter,  and 
approved  by  the  Regional  Admmistrator 
as  part  of  the  permit  issuance 
proceeding  under  Part  124  of  this 
chapter.  In  accordance  with  S  270.32  of 
this  chapter,  the  approved  post-closure 
plan  will  become  a  condition  of  any 
permit  issued. 

(b)  Owners  or  operators  of  storage 
surface  impoundments  and  waste  piles 
not  otherwise  required  to  prepare 
contingent  post-closure  plans  under 
§§  264.228(c)(l)(ii)  and  264.258(c)(l)(ii) 
must  submit  a  post-closure  plan  to  the 
Regional  Admmistrator  within  90  days 
from  the  date  that  the  owner  or  operator 
or  Regional  Administrator  determines 
tnat  the  hazardous  waste  management 
unit  must  be  closed  as  a  landfill,  subject 
1 1  the  requirements  of  §§  264.117-.120. 
'i'he  post-closure  plan  must  be  submitted 
with  a  post-closure  permit  application  in 
acordance  with  the  requirements  of 
§  270.14  of  this  chapter,  and  approved 
by  the  Regional  Administrator  as  part  of 
the  permit  issuance  proceeding  under 
Part  124  of  this  chapter.  In  accordance 
with  §  270.32  of  this  chapter,  the 
approved  post-closure  plan  will  become 
a  permit  condition. 

(cj  Fur  each  hazardous  waste 
management  unit  subject  to  the 
requirements  of  this  section,  the  post- 
closure  plan  must  idenfity  the  activities 
that  will  be  carried  on  after  closure  and 
the  frequency  of  these  activities,  and 
include  at  least: 

(1)  A  description  of  the  planned 
monitoring  activities  and  frequencies  at 
which  they  will  be  performed  to  comply 
with  Subparts  F,  K.  L  M.  and  N  of  this 
part  during  the  post-closure  care  period: 
and 

(2)  A  description  of  the  planned 
maintenance  activities,  and  frequencies 
at  which  they  will  be  performed,  to 
ensure: 

(i|  The  integrity  of  the  r^p  and  final 
cover  or  other  containment  systems  in 
accordance  with  the  requirements  of 
SLibparts  K,  L,  M.  and  N  of  this  Part,  and 

(ii)  The  function  of  the  monitoring 
equipment  in  accordance  with  the 
requirements  of  Subparts.  F,  K.  L  M. 
and  N  of  this  Part;  and 

(3)  The  name,  address  and  phone 
number  of  the  person  or  office  to  contact 
about  the  hazardous  waste  management 
unit  or  facility  during  the  post-closure 
care  period. 

(d)  Until  fin.il  closure  of  the  facility,  a 
copy  of  the  approved  post-closure  plan 
must  be  furnished  to  the  Regional 
Administrator  upon  request,  including 
request  by  mail,  and  must  also  be 
provided  during  site  inspections,  on  the 


day  of  inspection,  to  any  officer, 
employee  or  representative  of  the 
Agency  who  is  duly  designated  by  the 
Administrator.  After  final  closure  has 
been  certified,  the  person  of  office 
specified  in  §  264.1ie(d)13)  must  keep 
the  approved  post-closure  plan  during 
the  reminder  of  the  post-closure  period, 
(e)  An  owner  or  operator  that  seeks  to 
change  the  approved  post-closure  plan 
must  request  a  permit  modification  in 
accordance  with  the  applicable 
requirements  of  Part  270. 

(1)  The  owner  or  operator  may  submit 
a  request  to  the  Regional  Administrator 
to  modify  the  post-closure  plan  at  any 
time  during  the  active  life  of  the  facility 
or  during  the  post-closure  care  period. 

(2)  The  owner  or  operator  must 
request  a  permit  modification  to 
authorize  a  change  in  the  approved  post- 
closure  plan  whenever: 

(i)  Changes  in  operating  plans  or 
facility  design  affect  the  approved  post- 
closure  plan,  or 

(ii)  There  is  a  change  in  the  expected 
year  of  final  closure,  if  applicable,  or 

(iii)  Events  which  occur  during  the 
active  life  of  the  facility,  including 
partial  and  final  closures,  affect  the 
approved  post-closure  plan. 

(3)  The  owner  or  operator  must  submit 
a  written  request  for  a  permit 
modification  within  60  days  prior  to  the 
proposed  change  in  facility  design  or 
operation,  or  within  60  days  after  an 
unexpected  event  has  occurred  which 
has  affected  the  post-closure  plan. 

§  264. 1 1 9    Post-closure  notices. 

(a)  Within  60  days  after  closure  of 
each  hazardous  waste  disposal 
management  unit  is  completed,  the 
owner  or  operator  must  submit  to  the 
local  zoning  authority,  or  the  authority 
with  jurisdiction  over  local  land  use, 
and  to  the  Regional  Administrator  a 
record  of  the  type,  location,  and  quantity 
of  hazardo  js  wastes  disposed  of  within 
each  cell  or  other  disposal  unit  of  the 
facility.  For  hazardous  wastes  disposed 
of  before  January  12, 1981,  the  owner  or 
operator  must  idenUfy  the  type,  location, 
and  quantity  of  the  hazardous  wastes  to 
the  best  of  his  knowledge  and  in 
accordance  with  anj'  records  he  has 
kept. 

(b)  Within  60  daye  after  closure  of 
each  hazardous  waste  disposal 
management  unit  is  completed,  the 
owner  or  operator  must: 

(1)  Record,  in  accordance  with  State 
law,  a  notation  on  the  deed  to  the 
facility  property — or  on  some  other 
instru.ment  which  is  normally  examined 
during  title  search— that  will  in 
perpetuity  notify  any  potential 
purchaser  of  the  property  that: 


(i)  The  land  has  been  used  to  manage 
hazardous  wastes;  and 

(ii)  Its  use  is  restricted  under  40  CFR 
Subpart  G  regulations:  and 

(iii)  The  survey  plat  and  record  of  the 
type,  location,  and  quantity  of 
hazardous  wastes  disposed  of  within 
each  cell  or  other  hazardous  waste 
disposal  unit  of  the  facility  required  by 
§  264.116  and  §  264.119(a)"have  been  ' 
filed  with  the  local  zoning  authority  or 
the  authority  with  jurisdiction  over  local 
land  use  and  with  the  Regional 
Administrator:  and 

(2)  Submit  a  certification,  including  a 
copy  of  the  document  in  which  the 
notation  has  been  placed,  to  the 
Regional  Administrator  that  he  has 
recorded  the  notation  specified  in 
paragraph  (b)(i)  of  this  section. 

(c)  If  the  owner  or  operator  or  any 
subsequent  owner  or  operator  of  the 
land  upon  which  a  hazardous  waste 
disposal  management  unit  is  located 
wishes  to  remove  the  hazardous  wastes 
and  hazardous  waste  residues,  the  liner, 
if  any,  and  all  contaminated  soils  he 
must  request  a  modification  to  the  post- 
closure  permit  in  accordance  with  the 
applicable  requirements  in  Part  270,  The 
owner  or  operator  must  demonstrate 
that  the  removal  of  hazardous  wastes 
will  satisfy  the  criteria  of  §  264.117(c). 
By  removing  hazardous  waste,  the 
owner  or  operator  may  become  a 
generator  of  hazardous  waste  and  must 
manage  it  in  accordance  with  all 
applicable  requirements  of  this  Chapter. 
If  he  is  granted  a  permit  modiHcation  or 
otherwise  granted  approval  to  conduct 
such  removal  activities,  he  may  request 
that  the  Regional  Administrator  approve 
either: 

(1 )  The  removal  of  the  notation  on  the 
deed  to  the  facility  property  or  other 
instrument  normally  examined  during 
title  search,  or 

(2)  The  addition  of  a  notation  to  the 
deed  or  instrument  indicating  the 
removal  of  the  hazardous  waste. 

§  264. 1 20    Certification  of  completion  of 
post-closure  care. 

Within  30  days  after  completion  of  the 
established  post-closure  care  period  for 
each  hazardous  waste  disposal 
management  unit,  the  owner  or  operator 
must  submit  to  the  Regional 
Administrator  a  certification  that  the 
post-closure  care  for  the  disposal  unit 
was  performed  in  accordance  with  the 
speciTications  in  the  approved  post- 
closure  plan.  The  certification  must  be 
signed  by  the  owner  or  operator. 

Subpart  H— Financial  Requirements 

40  CFR  Part  264,  Subpart  If,  is 
amended  as  follows: 
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§264.141    [Amended] 

1.  In  §  264.141.  the  following  term  is  to 
be  added  to  the  end  of  the  section: 

"Current  plugging  and  abandonment 
cost  estimate"  means  the  most  recent  of 
the  estimates  prepared  in  accordance 
with  §144.62  (a),  (b).  and  (cl  of  this  title. 

2.  In  §  264.142.  paragraphs  (a),  (b) 
introductory  text  and  (c)  are  revised  to 
read  as  follows: 

§  264. 1 42    Cost  estimate  for  closure. 

(a)  The  owner  or  operator  must  have  a 
written  estimate,  in  the  current  dollars, 
of  the  cost  of  closing  the  facility  in 
accordance  with  the  requirements  m 

§§  264.111-264.115  and  applicable 
closure  requirements  of  §§  264.178, 
264,197.  264.228,  264.258.  264.280.  264.310, 
and  264.351. 

(1)  The  estimate  must  equal  the  cost  of 
final  closure  at  the  point  in  the  facility's 
active  life  when  the  extent  and  manner 
of  its  operation  would  make  closure  the 
most  expensive,  as  indicated  by  its 
closure  plan  (see  §  264.112(a)):  and 

(2)  The  closure  cost  estimate  must  be 
based  on  the  costs  to  the  owner  or 
operator  of  hiring  a  third  party  to  close 
the  maximum  extent  of  operation  ever 
open  over  the  life  of  the  facility. 

(3)  The  closure  cost  estimate  may  not 
incorporate  any  salvage  value  that  may 

^be  realized  with  the  sale  of  hazardous 
wastes,  facility  structures  or  equipment, 
land,  or  other  assets  associated  with  the 
facility  at  the  time  of  partial  or  final 
closure. 

(b)  During  the  active  life  of  the 
facility,  the  owner  or  operator  must 
adjust  the  closure  cost  estimate  for 
inflation  within  60  days  prior  to  the 
anniversary  date  of  the  establishment  of 
the  financial  instrument(s)  used  to 
comply  with  §  264.143.  For  owners  or 
operators  using  the  financial  test,  the 
closure  cost  estimate  must  be  updated 
for  inflation  within  30  days  after  the 
close  of  the  firm's  fiscal  year  and  before 
submission  of  updated  information  to 
the  Regional  Administrator  as  specified 
in  §  264.143(0(3).  The  adjustment  may 
be  made  by  recalculating  the  maximum 
costs  of  closure  in  current  dollars,  or  by 
using  an  inflation  factor  derived  from 
the  most  recent  Implicit  Price  Deflator 
for  Gross  National  Product  published  by 
the  U.S.  Department  of  Commerce  in  its 
Survey  of  Current  Business,  as  specified 
in  paragraphs  {b)(l)  and  (b)(2)  of  this 
section.  The  inflation  factor  is  the  result 
of  dividing  the  latest  published  annual 
Deflator  by  the  Deflator  for  the  previous 
year. 

•         *         *         *         ♦ 

(c)  The  owner  or  operator  must  revise 
the  closure  cost  estimate  within  30  days 
after  the  Regional  Administrator  has 
approved  the  request  to  modify  the 


closure  plan,  if  the  change  in  the  closure 
plan  affects  the  cost  of  closure.  The 
revised  closure  cost  estimate  must  be 
adjusted  for  inflation  as  specified  in 
§  264.142(b). 

•  •  *  «  * 

3.  In  §  264.143.  paragraphs  (a)(10), 
(b)(4)(ii),  (c)(5).  (d)(8).  (e)(5).  (OdhKB). 
(f)(l)(i)(D),  (f](l)(ii)(B),  (r)(l)[n)(D).  (0(2), 
and  (i)  are  revised  to  read  as  follows; 

§  264.143    Financial  assurance  for  closure. 

•  •  •  »  « 

(a)  Closure  Trust  fund.  '  '  ' 

(10)  After  beginning  partial  or  final 
closure,  an  owner  or  operator  or  another 
person  authorized  to  conduct  partial  or 
final  closure  may  request  reimbursement 
for  partial  or  final  closure  expenditures 
by  submitted  itemized  bills  to  the 
Regional  Administrator.  The  owner  or 
operator  may  request  reimbursements 
for  partial  closure  only  if  the  partial 
closure  reduces  the  maximum  extent  of 
operation  of  the  facility.  Within  60  days 
after  receiving  bills  for  partial  or  final 
closure  activities,  the  Regional 
Administrator  will  instruct  the  trustee  to 
make  reimbursement  in  those  amounts 
as  the  Regional  Administrator  specifies 
in  writing,  if  the  Regional  Administrator 
determines  that  the  closure  expenditures 
are  in  accordance  with  the  closure  plan, 
or  otherwise  justified.  If  the  Remonal 
Administrator  does  not  instruct  the 
trustee  to  make  such  reimbursements,  he 
will  provide  the  owner  or  operator  with 
a  detailed  written  statement  or  reasons. 
If  the  Regional  Administrator  has  reason 
to  believe  that  the  cost  of  closure  will  be 
significantly  greater  than  the  value  of 
the  trust  fund,  he  may  withhold 
reimbursements  of  such  amounts  as  he 
deems  prudent  until  he  determines,  in 
accordance  with  §  264.143(i)  that  the 
owner  or  operator  is  no  longer  required 
to  maintain  financial  assurance  for  final 
closure  of  the  facility. 

•  •         *         *         • 

(b)  Surety  bond  guaranteeing  payment 
into  a  closure  trust  fund.  *   *   * 

(4)  *   •   • 

(ii)  Fund  the  standby  trust  fund  in 
amount  equal  to  the  panel  sum  within  15 
days  after  an  administrative  order  to 
begin  final  closure  issued  by  the 
Regional  Administrator  becomes  final. 
or  within  15  days  after  an  order  to  begin 
final  closure  is  issued  by  a  U.S.  district 
court  or  other  court  of  competent 
jurisdiction;  or 

•  •         •         «         * 

(c)  Surety  bond  guaranteeing 
performance  of  closure.  '   *  * 

(5)  Under  the  terms  of  the  bond,  the 
surety  will  become  liable  on  the  bond 
obligation  when  the  owner  or  operator 
fails  to  perform  as  guaranteed  by  the 


bond.  Following  a  final  determination 
pursuant  to  Section  3008  of  RCRA  that 
the  owner  or  operator  has  failed  to 
perform  final  closure  in  accordance  with 
the  closure  plan  and  other  permit 
requirements  when  required  to  do  so, 
under  the  terms  of  the  bond  the  surety 
will  perform  final  closure  as  guaranteed 
by  the  bond  or  will  deposit  the  amount 
of  the  penal  sum  into  the  standby  trust 
fund. 

•  •         •         •         « 

[d]  Closure  letter  of  credit.  '   '  * 
(8)  Following  a  final  determination 

pursuant  to  Section  3008  of  RCRA  that 
the  owner  or  operator  has  failed  to 
perTorm  final  closure  in  accordance  with 
the  closure  plan  and  other  permit 
requirements  when  required  to  do  so, 
the  Regional  Administrator  may  draw 
on  the  letter  of  credit. 

•  •         •         •         • 

(e)  Closure  insurance.  '   '   ' 

(5)  After  beginning  partial  or  fianl 
closure,  an  owner  or  operator  or  any 
other  person  authorized  to  perform 
closure  may  request  reimbursement  for 
closure  expenditures  by  submitting 
itemized  bills  to  the  Regional 
Administrator.  The  owner  or  operator 
may  request  reimbursements  for  partial 
closure  only  if  the  partial  closure 
reduces  the  maximum  extent  of 
operation  of  the  facility.  Within  60  days 
after  receiving  bills  for  closure 
activities,  the  Regional  Administrator 
will  determine  whether  the  partial  or 
final  closure  expenditures  are  in 
accordance  with  the  closure  plan  or 
otherwise  justified,  and  if  so,  he  will 
instruct  the  insurer  to  make 
reimbursements  in  such  amounts  as  the 
Regional  Administrator  specifies  in 
writing.  If  the  Regional  Administrator 
has  reason  to  believe  that  the  cost  of 
final  closure  will  be  significantly  greater 
than  the  face  amount  of  the  policy,  he 
may  withhold  reimbursement  of  such 
amounts  as  he  deems  prudent  until  he 
determines,  in  accordance  with 
§  264.143(i),  that  the  owner  or  operator 
is  no  longer  required  to  maintain 
financial  assurance  for  final  closure  of 
the  facility.  If  the  Regional 
Administrator  does  not  instruct  the 
insurer  to  make  such  reimbursements, 
he  will  provide  the  owner  or  operator 
with  a  detailed  written  statement  of 
reasons. 

•  •        •        •        • 

(0  Financial  test  and  corporate 
guarantee  for  closure,  (l)  '   *  *  (i)  *  '   * 

(B)  Net  working  capital  and  tangible 
net  worth  each  at  least  six  times  the 
sum  of  the  current  closure  and  post- 
closure  cost  estimates  and  the  current 
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plugging  iind  iihiindunm«rnt  cost 
estimates:  and 

•  a  ■  •  * 

(U)  Asst'ts  l(M:atfd  in  tht-  United 
States  amounting  to  at  least  90  pcn.ent 
of  total  assets  or  at  least  six  time.s  the 
sum  of  the  current  closure  and  p.ist- 
rlosure  cost  estimates  and  the  current 
plugging  and  ahandonment  cost 
estimates. 

(u)*    *    • 

(B)  Tangible  net  worth  at  least  six 
times  the  sum  of  the  current  i;losure  and 
post-closure  cost  estimates  and  the 
current  plugging  and  .ihandonmenl  cost 
estimates:  and 

il))  .Assets  located  in  the  United 
Slates  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 
sum  of  the  current  closure  and  post- 
closure  cost  estimates  and  the  current 
plugging  and  abandonment  cost 
estimates 

(2)  The  phrase  "current  closure  and 
post-closure  cost  estimates"  as  used  in 
par.igraph  (0(1)  of  this  section  refers  to 
the  cost  estimates  rec]uired  to  be  shown 
in  paragraphs  1-4  of  the  lett(  r  fro.m  the 
iiwner's  or  operators  chief  financial 
i.mcer  (§  204.1.11(0).  The  phrase 
"current  plugging  and  ab.indonnu'nt  cost 
estimates"  as  used  in  paragraph  (f)|l)  of 
this  section  refers  to  the  cost  estinuites 
recpiired  to  be  shown  in  paragraphs  1^ 
of  the  letter  from  the  owner's  or 
operator's  chief  financial  officer 
(S  144.70(0  of  this  title). 

■  •  •  •  • 

i  i )  Release  of  the  owner  or  operator 

from  the  requirements  of  this  section. 
Within  60  days  after  receiving 
certifications  from  the  owner  or  operator 
and  a  registered  professional  engineer 
that  final  closure  has  been  completed  in 
accordance  with  the  approved  closure 
pl.in,  the  Regional  Admmistrrit(>r  will 
notify  the  owner  or  operator  in  writing 
that  he  is  no  longer  required  by  this 
section  to  maintain  financial  assuranf:e 
for  final  closure  of  the  facility,  unless 
the  Regional  Administrator  has  reason 
to  believe  that  final  closure  has  not  been 
in  accordance  with  the  approved  closure 
plan.  The  Regional  Administrator  shall 
provide  a  detailed  written  statement  of 
any  such  reason  to  believe  that  closure 
has  not  been  in  accordance  with  the 
approved  closure  plan. 

4.  In  §  264.144,  paragraphs  (a).  (b| 
introductory  text,  and  (c)  are  revised  to 
read  as  follows: 

5)  264.144    Cost  estimate  for  post-closure 
care. 

(a)  The  owner  or  operator  of  a 
disposal  surface  impoundment,  land 
treatment,  or  landfill  unit,  or  of  a  storage 
surface  impoundment  or  waste  pile 


required  under  §§  2ti4.228  and  264.258  to 
prepare  a  contingent  closure  and  post- 
closure  plan,  must  have  a  written 
estimate,  in  current  dollars,  of  the 
annual  cost  of  post-closure  minitoring 
and  maintenance  of  the  facility  in 
accordance  with  the  applicable  post- 
closure  regulations  in  §§  264.117- 
264.120.  264.228,  264.258,  264.280,  and 
264.310. 

{!)  The  post-closure  estimate  must  be 
based  on  the  costs  to  the  owner  or 
operator  of  hiring  a  third  party  to 
conduct  post-closure  care  activities. 

(2)  The  post-closure  cost  estimate  is 
calculated  by  multiplying  the  annual 
post-closure  cost  estimate  by  the 
number  of  years  of  post-closure  care 
required  under  Subpart  G  of  Part  264. 

(b)  During  the  active  life  of  the 
facility,  the  owner  or  operator  must 
adjust  the  post-closure  cost  estimate  for 
inflation  60  days  prior  to  the 
anniversary  date  of  the  establishment  of 
the  financial  inslrument(s)  used  to 
comply  with  §  264.145.  For  owners  or 
operators  using  the  financial  test,  the 
post-closure  care  cost  estimate  must  be 
updated  for  inflation  within  30  days 
after  the  close  of  the  firm's  fiscal  year 
and  before  the  submission  of  updated 
information  to  the  Regional 
.Administrator  as  specified  in 

§  264  145(0(5).  The  adjustment  may  be 
made  by  recalculating  the  post-closure 
cost  estimate  in  current  dollars  or  by 
using  an  inflation  factor  derived  from 
the  most  recent  Implicit  Price  Deflator 
for  Gross  National  Product  published  by 
the  U.S.  Department  of  Commerce  in  its 
Survey  of  Current  Business  as  specified 
in  §  264.145(b)(1)  and  (b)(2).  The 
inflation  factor  is  the  result  of  dividing 
the  latest  published  Deflator  by  the 
Df'flator  for  the  prevjous  year. 
•         •         *         •      j  • 

(c)  During  the  active  life  of  the  facility, 
the  owner  or  operator  must  revise  the 
post-closure  cost  estimate  within  30 
days  after  the  Regional  Administrator 
has  approved  the  request  to  modify  the 
post-closure  plan,  if  the  change  in  the 
post-closure  plan  increases  the  cost  of 
post-closure  care.  The  revised  post- 
closure  cost  estimate  must  be  adjusted 
for  inflation  as  specified  in  §  264.144(b). 


5.  In  §  264.145  the  ntroductory  text. 
paragraphs(a)(n),(b)(4)(ii).  (c)(5). 
(d)(9).  (e)(5).  (n(l)(il(B).(n(l)(i)(D), 
(n(l){ii)(B),  (n(l)(ii)(D).  (0(2),  and  (i)  are 
revised  to  read  as  follows: 

?  264.145    Financial  assurance  for  post- 
Oosure  care. 

1  he  owner  or  opeifetor  of  a  hazardous 
wi  ste  management  unit  subject  to  the 
requirements  of  §  264.144  must  establish 
financial  assurance  for  post-closure  care 


in  accordance  with  the  approved  post- 
closure  plan  for  the  facility  60  days  prior 
to  the  initial  receipt  of  hazardous  waste 
or  the  effective  date  of  the  regulation, 
whichever  is  later. 

[a]  Post-closure  tru^t  fund.  '   '   ' 
(11)  An  owner  or  operator  or  any 
other  person  authorized  to  conduct  post- 
closure  care  may  request  reimbursement 
for  post-closure  expenditures  by 
submitting  itemized  bills  to  the  Regional 
Administrator.  Within  60  days  after 
receiving  bills  for  post-closure  activities, 
the  Regional  Administrator  will  instruct 
the  trustee  to  make  reimbursement  in 
those  amounts  as  the  Regional 
Administrator  specifies  in  writing,  if  the 
Regional  Administrator  determines  that 
the  post-closure  expenditures  are  in 
accordance  with  the  post-closure  plan  or 
otherwise  justified.  If  the  Regional 
Administrator  does  not  instruct  the 
trustee  to  make  such  reimbursements,  he 
will  provide  the  owner  or  operator  with 
a  detailed  written  statement  of  reason. 


(b)  Surety  bond  guaranteeing  payment 
into  a  post-closure  trust  fund.  '   *   * 

(4)  '   •   * 

(ii)  Fund  the  standby  trust  fund  in  an 
amount  equal  to  the  penal  sum  within  15 
days  after  an  administrative  order  to 
begin  final  closure  issued  by  the 
Regional  Administrator  becomes  final. 
or  within  15  days  after  an  order  to  begin 
final  closure  is  issued  by  a  U.S.  district 
court  or  other  court  of  competent 
jurisdiction:  or 

(c)  Surety  bond  guaranteeing 
performance  of  post-closure  care.  *   *   " 

(5)  Under  the  terms  of  the  bond,  the 
surety  will  become  liable  on  the  bond 
obligation  when  the  owner  or  operator 
fails  to  perform  as  guaranteed  by  the 
bond.  Following  a  final  determination 
pursuant  to  Section  :(008  of  RCRA  that 
the  owner  or  operator  has  failed  to 
perform  post-closure  care  in  accordance 
with  the  post-closure  plan  and  other 
permit  requirements,  under  the  terms  of 
the  bond  the  surety  will  perform  post- 
closure  care  in  accordance  with  the 
post-closure  plan  and  other  permit 
requirements  or  will  deposit  the  amount 
of  the  penal  sum  into  the  standby  trust 
fund. 


[d]  Post-closure  letter  of  credit.  '   '   ' 
(9)  Following  a  final  determination 
pursuant  to  Section  3008  of  RCRA  that 
the  owner  or  operator  has  failed  to 
perform  post-closure  care  in  accordance 
with  the  post-closure  plan  and  other 
permit  requirements,  the  Regional 
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Administrator  may  draw  on  the  letter  of 
credit. 

•  *  *  *  * 

(e)  Post-Closure  Insurance.  *   *   * 

(5)  An  owner  or  operator  or  any  other 
person  authorized  to  conduct  post- 
closure  care  may  request  reimbursement 
for  post-closure  expenditures  by 
submitting  itemized  bills  to  the  Regional 
Administrator.  Within  60  days  after 
receivmg  bills  for  post-closure  acti%ities, 
the  Regional  Administrator  will  instruct 
the  insurer  to  make  reimbursement  in 
those  amounts  as  the  Regional 
Administrator  specifies  in  writing,  if  the 
Regional  Administrator  determines  that 
the  post-closure  expenditures  are  in 
accordance  with  the  post-closure  plan  or 
otherwise  justified.  If  the  Regional 
Administrator  does  not  instruct  the 
insurer  to  make  such  reimbursements. 
he  will  provide  the  owner  or  operator 
with  a  detailed  written  statement  of 
reasons. 
■         •         *         *         « 

(f)  Financial  test  and  corporate 
guarantee  for  post-closure  care.  (1) 

«  IT  * 

(i)*    •   * 

(B)  Net  working  capital  and  tangible 
net  worth  each  at  least  six  times  the 
sum  of  the  current  closure  and  post- 
closure  cost  estimates  and  the  current 
plugging  and  abandonment  cost 
estimates;  and 

«  *  •  *  * 

(D)  Assets  in  the  United  States 
amounting  to  at  least  90  percent  of  his 
total  assets  or  at  least  six  times  the  sum 
of  the  current  closure  and  post-closure 
cost  estimates  and  the  current  ptuggmg 
and  abandonment  cost  estimates. 

(ii)'   •   • 

(B)  Tangible  net  worth  at  least  six 
times  the  sum  of  the  current  closure  and 
post-closure  cost  estimates  and  the 
current  plugging  and  abandonment  cost 
estimates;  and 

(D)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  his  total  assets  or  at  least  six  times 
the  sum  of  the  current  closure  and  post- 
closure  cost  estimates  and  the  current 
plugging  and  abandonment  cost 
estimates. 

(2)  The  phrase  "current  closure  and 
post-closure  cost  estimates"  as  used  in 
paragraph  (f)(1)  of  this  section  refers  to 
the  cost  estiiTiriU's  required  to  be  shown 
in  paragraphs  1^  of  the  letter  from  the 
owners  or  operator's  chief  financial 
officer  (§§  264.151(0).  The  phrase 
"current  plugging  Hnd  abandonment  cost 
estimates"  as  used  in  paragraph  (0(1)  of 
this  section  refc^rs  to  the  cost  estimates 
required  to  be  shown  in  paragraphs  1-4 
of  the  letter  from  the  owner's  or 


operator's  chief  financial  officer 
(§§  144.70(f)  of  this  title). 

•  •  •  *  • 

(i)  Release  of  the  owner  or  operator 

from  the  requirements  of  this  section. 
When  an  owner  or  operator  has 
completed,  to  the  satisfaction  of  the 
Regional  Administrator,  all  post-closure 
care  requirements  for  the  period  of  post- 
closure  specified  in  the  permit  for  the 
facility,  the  Regional  .Administrator  will, 
at  the  request  of  the  owner  or  operator, 
notify  him  in  writing  that  he  is  no  longer 
required  by  this  section  to  maintain 
financial  assurance  for  post-closure  care 
of  the  facility.  If  the  Regional 
Administrator  does  not  provide  such 
notification,  he  will  provide  the  owner 
or  operator  with  a  detailed  written 
statement  of  his  reasons. 

6.  In  §  264  147.  paragraph  (e)  is  revised 
to  read  as  follows; 

§264.147     Liability  Requirement*. 

(e)  Period  of  coverage.  An  owner  or 
operator  must  continuously  provide 
liability  coverage  for  a  facility  as 
required  by  this  section  until 
certifications  of  final  closure  of  the 
facility,  as  specified  in  §  264.115.  are 
received  by  the  Regional  Administrator. 

•  «  •  •  • 

7.  In  §  2t>4.151  paragraph  (b)  is  revised 
and  paragraph  (11(5)  is  added  to  read  as 
follows; 

§264.151     Wording  of  the  instruments. 
*         *  •  •  • 

(b)  A  surety  bond  guaranteeing 
payment  into  a  trust  fund,  as  specified  in 
§  264.143(bl  or  §  264.145(b)  or 
§  265.145(b)  of  this  chapter,  must  be 
worded  as  follows,  except  that 
instructions  in  brackets  are  to  be 
replaced  with  the  relevant  information 
and  the  brackets  deleted; 

Financial  Guarantee  Bond 

Date  bond  executed:  • 

Effective  date: 

Principal  (ifgdl  name  and  bu.siness 
address  of  owner  or  operator]  Type  of 
Organization  (insert  "individual, "  "joint 
venture."  "partnership,"  or  "corporation") 
State  of  incorporation:    


Surety(ies);  |name(s)  and  business 

address(es)) 

EPA  Identification  Number,  name,  address 
and  closure  and/or  post-closure  amount(s) 
for  each  facility  guaranteed  by  (his  bond 
(indicate  closure  and  post-closure  amounts 

separately): 

Total  penal  sum  of  bond:  $  

Surety's  bond  numlx-r: 


Know  All  Persons  By  These  Presents,  That 
we.  the  Principal  and  Surety(ies)  hereto  are 
firmly  bound  to  the  U.S.  Environmental 
Protection  Agency  (hereinafter  called  EPA), 
in  the  above  penal  sum  for  the  payment  of 


which  we  bind  ourselves,  our  heirs. 
executors,  administrators,  successors  and 
assigns  |oml!y  and  serveraliy:  provided  that, 
where  the  Suretjiies)  are  corporations  acting 
as  co-sureties,  we,  the  Sureties,  bind 
ourselves  in  such  sum  "jointly  and  srverally" 
only  for  the  purpose  of  allowing  a  joint  action 
or  actions  against  any  or  all  of  us.  and  for  all 
other  purposes  each  Surety  binds  itself, 
jointly  and  severally  with  the  Principal,  for 
the  payment  of  such  sum  on!v  as  is  set  forth 
opposite  the  name  of  such  Surety  but  if  no 
limit  of  liability  is  indicated,  the  limit  of 
liabihty  shall  be  the  full  amount  ofthe  penal 
sum. 

Whereas  said  Principal  is  required,  under 
the  Resource  Conservation  and  Recovery  Act 
as  amended  (RCRAI.  to  have  a  permii  or 
inlenm  stdtus  in  order  to  own  or  operate  each 
hazardous  waste  management  facility 
identified  above,  and 

Whereas  said  Principal  is  required  to 
provide  financial  assurance  for  closure,  or 
closure  and  post-closure  care,  as  a  condition 
of  the  permit  or  interim  status,  and 

Whereas  said  Pnncipal  shaii  esiatihsh  a 
standby  trust  fund  as  is  required  when  a 
surety  bond  is  used  to  provide  such  financial 
assurance; 

Now.  Therefore,  the  conditions  of  the 
obligation  are  such  that  If  the  Pi-incipal  shall 
faithfully,  before  the  beginning  of  final 
closure  of  each  facility  identified  above,  fund 
the  standby  trust  fund  in  the  amount(s) 
identified  above  for  the  facility. 

Or.  if  the  Principal  shall  fund  the  standby 
trust  fund  m  such  amount;sj  within  15  days 
after  a  Tinal  order  to  begin  closure  is  issued 
b\  an  EP.A  Regional  Administrator  or  a  U.S. 
district  court  or  other  court  of  competent 
jurisdiction, 
*  •  *  •  • 

(0*  •  • 

5.  Thi«  firm  is  the  owner  or  operator  of  the 
following  UIC  facilities  for  which  financial 
assurance  for  plugging  and  at>andonment  is 
required  under  Part  144.  The  current  closure 
cost  estimates  as  required  by  40  CFR  144.62 
are  shown  for  each  facility: 


PART  265— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 

40  CFR  Part  265  is  amended  as 

follows: 

Aulhority:  Sections  1006.  2002(aj.  3004  and 
3005  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended 

Subpart  G — Closure  and  Post-Closure 

1  In  40  CFR  Part  265  Subpart  G, 
§§  265.110—265.119  are  revised  as 
follows 

§265.110    Appticabtlity. 
Except  as  §  265.1  provides  otherwise: 


I 
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(a)  Sections  265.111-265.115  (which 
concern  closure)  apply  to  the  owners 
and  operators  of  all  hazardous  waste 
management  facilities;  and 

(b)  Sections  265.117-265.120  (which 
concern  post-closure  care  apply  to  the 
owners  and  operators  of: 

(11  All  hazardous  waste  disposal 
facilities;  and 

(2)  Piles  and  surface  impoundments 
for  which  the  owner  or  operator  intends 
to  remove  the  wastes  at  closure  to  the 
extent  that  these  sections  m>e  made 
applicable  to  such  facilities  in  §§  265.228 
or  265.258. 

§  265.  Ill     Closure  p«Hormar>ce  standard. 

The  owner  or  operator  must  close  the 
facility  in  a  manner  that: 

(a|  Minimizes  the  need  for  further 
maintenance,  and 

(b)  Controls,  minimizes  or  eliminates, 
to  the  extent  necessary  to  prevent 
threats  to  human  health  and  the 
environment,  post-closure  escape  of 
hazardous  waste,  hazardous 
constituents,  leachate.  contaminated 
run-off  or  hazardous  waste 
decomposition  products  to  the  ground  or 
surfiice  waters  or  to  the  atmosphere; 
and 

(c)  Complies  with  the  closure 
requirements  of  this  Subpart  including, 
but  not  limited  to.  the  requirements  of 
§§  265.178.  265.197,  265.228,  265.2.S8. 
26.S.280,  265.310  and  265.,^?1 

§  265. 11 2    Closure  plan;  amendment  of 
plan. 

(a)  Written  plan.  By  May  IH.  l<4ai.  the 
owner  or  operator  of  a  hazardous  waste 
management  facility  must  have  a 
written  closure  plan.  Until  final  closure 
is  completed  and  certified  in  accordance 
with  §  265.115.  a  copy  of  the  most 
current  closure  plan  must  lie  furnished 
to  the  Regional  Administrator  upon 
request,  including  request  bv  mail,  and 
must  also  be  provided  during  site 
inspections,  on  the  day  of  inspection,  to 
any  officer,  employee  or  representative 
of  the  Agency  who  is  duly  designated  by 
the  Administrator. 

(b)  Content  of  plan.  The  plan  must 
identify  steps  necessary  to  perform 
partial  and/or  final  closure  of  the 
facility  at  any  point  during  its  active  life. 
The  closure  plan  must  include,  at  least: 

(1)  A  description  of  how  each 
hazardous  waste  management  unit  at 
the  facility  will  be  closed  in  accordance 
with  §  265.111:  and 

(2)  A  description  of  how  final  closure 
of  the  facility  will  be  conducted  in 
accordance  with  §  265.111.  The 
description  must  identify  the  maximum 
extent  of  the  operation  which  will  be 
unclosed  during  the  active  life  of  the 
farililv:  and 


(3)  An  estimate  of  the  maximum 
inventory  of  hazardous  wastes  ever  on- 
site  over  the  active  life  of  the  facility 
and  a  description  of  the  methods  to  be 
used  during  partial  and  final  closure, 
including,  but  not  limited  to  methods  for 
removing,  transporting,  treating,  storing 
or  disposal  of  all  hazardous  waste,  and 
the  type(s)  of  offsite  hazardous  waste 
management  unit(s)  to  be  used,  if 
applicable;  and 

(4)  A  detailed  description  of  the  steps 
needed  to  remove  or  decontaminate  all 
hazardous  waste  residues  and 
contaminated  containment  system 
components,  equipment,  structures,  and 
soils  during  partial  and  final  closure 
including,  but  not  limited  to.  procedures 
for  cleaning  equipment  and  removing 
contaminated  soils,  methods  for 
sampling  and  testing  surrounding  soils, 
and  criteria  for  determining  the  extent  of 
decontamination  necessary  to  satisfy 
the  closure  performance  standard:  and 

(5)  A  detailed  description  of  other 
activities  necessary  during  the  closure 
period  to  ensure  that  all  partial  closures 
and  final  closure  satisfy  the  closure 
performance  standards,  including,  but 
not  limited  to,  ground-water  monitoring, 
leachate  collection,  and  run-on  and  run- 
off control;  and 

(6)  A  schedule  for  closure  of  each 
hazardous  waste  management  unit  and 
for  final  closure  of  the  facility.  The 
schedule  must  include,  at  a  minimum, 
the  total  time  required  to  close  each 
hazardous  waste  management  unit  and 
the  time  required  for  intervening  closure 
activities  which  will  allow  tracking  of 
the  progress  of  partial  and  final  closure. 
(For  exam.ple,  in  the  case  of  a  landfill 
unit,  estimates  of  the  time  required  to 
treat  and  dispose  of  all  hazardous  waste 
inventory  and  of  the  time  required  to 
place  a  final  cover  must  be  included.); 
and 

(7)  An  estimate  of  the  expected  year 
of  final  closure  for  facilities  that  use 
trust  funds  to  demonstrate  financial 
assurance  under  §§285.143  or  265.145 
and  whose  remaining  operating  life  is 
less  than  twenty  years,  and  for  facilities 
without  approved  closure  plans. 

(c)  Amendment  of  plan.  The  owner  or 
operator  may  amend  the  closure  plan  at 
any  time  prior  to  the  notification  of 
partial  or  final  closure  of  the  facility. 
The  owner  or  operator  must  amend  the 
closure  plan  whenever: 

(1)  Changes  in  operjiting  plans  or 
facility  design  affect  the  closure  plan,  or 

(2)  There  is  a  change  in  the  expected 
year  of  closure,  if  applicable,  or 

(3)  In  conducting  partial  or  final 
closure  activities,  unexpected 
occurrences  require  a  modification  of 
the  closure  plan. 


(4|  The  owner  or  operator  must  amend 
the  closure  plan  within  60  days  prior  to 
the  proposed  change  in  facility  design  or 
operation,  or  within  60  days  after  an 
unexpected  event  has  occurred  which 
has  affected  the  closure  plan.  If  an 
unexpected  event  occurs  during  the 
partial  or  final  closure  period,  the  owner 
or  operatofcmust  amend  the  closure  plan 
within  30  days  of  the  unexpected  event. 

(5)  An  owner  or  operator  with  an 
approved  closure  plan  must  submit  a 
request  to  modify  the  closure  plan  in 
accordance  with  the  deadlines  in 
§265.112(c)(4)  to  authorize  such  a 
change.  The  Regional  Administrator 
may,  at  this  discretion,  provide  public 
notice  and  comment  and/or  hold  a 
public  hearing. 

(d)  Notification  of  closure.  (1)  The 
owner  or  operator  must  submit  the 
closure  plan  to  the  Regional 
Administrator  at  least  180  days  prior  to 
the  date  on  which  he  expects  to  begin 
closure  of  the  first  surface 
impoundment,  waste  pile,  land 
treatment,  o      indfill  unit,  or  final 
closure  if  it  involves  such  a  unit, 
whichever  is  earlier.  The  owner  or 
operator  must  submit  the  closure  plan  to 
the  Regional  Administrator  at  least  45 
days  prior  to  the  date  on  which  he 
expects  to  begin  final  closure  of  a 
facility  with  only  tanks,  container 
storage,  or  incinerator  units.  Owners  or 
operators  with  approved  closure  plans 
must  notify  the  Regional  Administrator 
in  writing  at  least  60  days  prior  to  the 
date  on  which  he  expects  to  begin 
closure  of  a  surface  impoundment, 
waste  pile,  landfill,  or  land  treatment 
unit,  or  final  closure  of  a  facility 
involving  such  a  unit. 

(2)  The  date  when  he  "expects  to 
begin  closure"  must  be  either  within  30 
days  after  the  date  on  which  any 
hazardous  waste  management  unit 
receives  the  known  final  volume  of 
hazardous  wastes  or,  if  there  is  a 
reasonable  possibility  thayhe 
hazardous  waste  management  unit  will 
receive  additional  hazardous  wastes,  no 
later  than  one  year  after  the  date  on 
which  the  unit  received  the  most  recent 
volume  of  hazardous  waste.  If  the  owner 
or  operator  of  a  tank  or  container 
storage  facility  can  demonstrate  to  the 
Regional  Administrator  that  the 
hazardous  waste  management  unit  or 
facility  has  the  capacity  to  receive 
additional  hazardous  wastes  and  he  has 
taken,  and  will  continue  to  take,  all 
steps  to  prevent  threats  to  human  health 
and  the  environment,  including 
compliance  with  all  interim  status 
requirements,  the  Regional 
Administrator  may  approve  an 
extension  to  this  one-year  limit. 


Federal  Register  /  Vol.  50,  No.  53  /  Tuesday.  March  19,  1985  /  Proposed  Rules 


11091 


(3)  The  owner  or  operator  must  submit 
his  closure  plan  to  the  Regional 
Administrator  no  later  than  1,5  days 
after 

(i)  Termination  of  interim  status 
except  when  a  permit  is  issued 
simultaneously  with  termination  of 
interim  status:  or 

(ii)  Issuance  of  a  judicial  decree  or 
final  orders  under  Section  3008  of  RCRA 
to  cease  receiving  wastes  or  close. 

(4)  The  Regional  Administrator  will 
provide  the  owner  or  operator  and  the 
public,  through  a  newspaper  notice,  the 
opportunity  to  submit  written  comments 
on  the  plan  and  request  modifications  to 
the  plan  within  30  days  of  the  date  of 
the  notice.  He  will  also  in  response  to  a 
request  or  at  his  own  discretion,  hold  a 
public  hearing  whenever  such  a  hearing 
might  clarify  one  or  more  issues 
concerning  a  closure  plan.  The  Regional 
Administrator  will  give  public  notice  of 
the  hearing  at  least  30  days  before  it 
occurs.  (Public  notice  of  the  hearing  may 
be  given  at  the  same  time  as  notice  of 
the  opportunity  for  the  public  to  submit 
written  comments,  and  the  two  notices 
may  be  combined.)  The  Regional 
Administrator  will  approve,  modify,  or 
disapprove  the  plan  within  90  days  of  its 
receipt.  If  the  Regional  Administrator 
does  not  approve  the  plan,  he  shall 
provide  the  owner  or  operator  with  a 
detailed  written  statement  of  reasons  for 
the  refusal  and  the  owner  or  operator 
must  modify  the  plan  or  submit  a  new 
plan  for  approval  within  30  days  after 
receiving  such  written  statement.  The 
Regional  Administrator  will  appr(ne  or 
modify  this  plan  in  writing  within  60 
days.  If  the  Regional  Administrator 
modifies  the  plan,  this  modified  plan 
becomes  the  approved  closure  plan.  The 
Regional  Administrator  must  assure  that 
the  approved  plan  is  consistent  with 

§§  265.1T1,  265.113.  265.114,  and  265.115 
and  the  applicable  requirements  of 
§§  265  197,  265.228,  265.258,  2^5.280, 
265  310.  265.351,  265.381,  and  265.404.  A 
copy  of  the  modified  plan  with  a 
detailed  statement  of  reasons  for  the 
modifications  must  be  mailed  to  the 
owner  or  operator. 

(e)  Nothing  in  this  section  shall 
preclude  the  owner  or  operator  from 
removing  hazardous  wastes  and 
decontaminating  or  dismantling 
equipment  in  accordance  with  the 
approved  partial  or  final  closure  plan  at 
any  time  before  or  after  notification  of 
partial  or  final  closure. 

§  265. 1 1 3    Closure;  time  aHowed  for 
closure. 

(a)  Within  90  days  after  receiving  the 
final  volume  of  hazardous  wastes  at  a 
hazardous  waste  management  unit  or 
facility,  the  owner  or  operator  must 


treat,  remove  from  the  site,  or  dispose  of 
on-site,  all  hazardous  wastes  in 
accordance  with  the  approved  closure 
plan.  The  Regional  .^dminlsl^ato^  may 
approve  an  extension  of  up  to  one  year 
(or,  upon  reapplicatuin.  approve  an 
additional  one-year  period)  using  the 
procedures  of  §  265.112(d)  if  the  owner 
or  operator  demonstrates  that: 

(l)(i)  The  activities  required  to  comply 
with  this  paragraph  will,  of  necessity, 
take  longer  than  90  days  to  complete:  or 

(ii)(A)  The  hazardous  waste 
management  unit  or  facility  has  the 
capacity  to  receive  additional  hazardous 
wastes:  and 

(B)  There  is  reasonable  likelihood  that 
he  or  another  person  will  recommence 
operation  of  the  hazardous  waste 
management  unit  or  the  facility  within 
one  yean  and 

(C)  Closure  of  the  hazardous  waste 
management  unit  or  facility  would  be 
incompatible  with  continued  operation 
of  the  site:  and 

(2)  He  has  taken  and  will  continue  to 
take  all  steps  to  prevent  threats  to 
human  health  and  the  environment, 
including  compliance  with  all  applicable 
interim  status  requirements. 

(b)  The  owner  or  operator  must 
complete  partial  and  final  closure 
activities  in  accordance  with  the 
approved  closure  plan  and  within  180 
days  after  receiving  the  final  volume  of 
hazardous  wastes  at  the  hazardous 
waste  management  unit  or  facility,  or  9(3 
days  after  approval  of  the  closure  plan, 
if  that  is  later.  The  Regional 
Administrator  may  approve  an 
extension  to  the  closure  period  of  up  to 
one  year  (or.  upon  reapplication. 
approve  an  additional  one-year  period) 
using  the  procedures  under  §  265.112(d) 
if  the  owner  or  operator  demonstrates 
that: 

(l)(i)  The  partial  or  final  closure 
activities  will,  of  necessity,  take  longer 
than  180  days  to  complete:  or 

(ii)(A)  The  hazardous  waste 
management  unit  or  facility  has  the 
capacity  to  receive  additional  hazardous 
wastes:  and 

(B)  There  is  reasonable  likelihood  that 
he  or  another  person  will  recommence 
operation  of  the  hazardous  waste 
management  unit  or  the  facility  within 
one  year:  and 

(C)  Closure  of  the  hazardous  waste 
management  unit  or  facility  would  be 
incompatible  with  continued  operation 
of  the  site;  and 

(2)  He  has  taken  and  will  continue  to 
take  all  steps  to  prevent  threats  to 
human  health  and  the  environment  from 
the  enclosed  but  not  operating 
hazardous  waste  managenient  unit  or 
facility,  including  compliance  with  all 
applicable  interim  status  requirements. 


(c)  The  demonstrations  referred  to 
above  must  be  made  (1)  at  least  30  days 
prior  to  the  expiration  of  the  90-day 
period  in  paragraph  (a)  of  this  section  or 
the  180-day  period  in  paragraph  (b)  of 
this  section,  or  (2)  within  90  days  afl^r 
the  effective  date  of  this  regulation. 
whichever  is  later. 

§265. 1 1 4    Disposal  or  decontamination  of 
equipment,  structures  and  soils. 

During  the  partial  and  final  closure 
periods,  all  contaminated  equipment, 
structures  and  soils  must  be  properly 
disposed  of.  or  decontaminated  unless 
specified  otherwise  in  §§  265.228, 
265.258.  265.280,  or  265.310.  By  removing 
all  hazardous  wastes  and  hazardous 
constituents  during  partial  and  final 
closure,  the  owner  or  operator  may 
become  a  generator  of  hazardous  waste 
and  must  handle  that  waste  in 
accordance  with  all  applicable 
requirements  of  Part  262  of  this  chapter. 

§265.1 15    Certification  of  closure. 

Within  45  days  after  completion  of 
closure  oi  each  surface  impoundment, 
waste  pile,  land  treatment,  and  landfill 
hazardous  waste  management  unit,  and 
within  ,30  days  after  completion  of  final 
closure,  the  owner  or  operator  must 
submit  to  the  Regional  Administrator.  I»y 
registered  mail,  a  certification  that  the 
hazardous  waste  management  unit  or 
facility,  as  applicable,  has  been  closed 
in  accordance  with  the  specifications  in 
the  approved  closure  plan.  The 
certification  must  be  signed  by  the 
owner  or  operator  and  by  a  registered 
professional  engineer.  Documentation 
supporting  the  registered  professional 
engineers  certification  must  be 
furnished  to  the  Regional  Administrator 
upon  request. 

§265.116    Survey  plat. 

No  later  than  the  submission  of  the 
certification  of  closure  of  each 
hazardous  waste  disposal  management 
unit,  an  owner  or  operator  must  submit 
to  the  local  zoning  authority,  or  the 
authority  with  jurisdiction  o\er  local 
land  use.  and  to  the  Regional 
Administrator,  a  survey  plat  Indicating 
the  location  and  dimensions  of  landfill 
cells  or  other  hazardous  wate  disposal 
units  with  respect  to  permanently 
surveyed  benchmarks.  This  pidt  must  be 
prepared  and  certified  by  a  professional 
land  surveyor.  The  plat  filed  with  the 
local  zoning  authority,  or  the  authority 
with  jurisdiction  over  local  land  use 
must  contain  a  note,  prominently 
displayed,  which  stales  the  owner's  or 
operator's  obligation  to  restrict 
disturbance  of  the  hazardous  waste 
disposal  management  unit  in 


I 

11092    "  Federal  Register  /  Vol.  50.  No    jJ  /  Tuesday.  March  19,  1985  /  Proposed  Rules 


t'ltccrdanct'  with  the  applicable  Subpart 
( 'r  regulations. 

S  2C5, 1 17     Post-closure  care  and  use  ol 
property. 

(a!  (Ij  Post-closure  care  of  each 
hazjirrious  waste  rr.anagemt'nt  unit 
sr.bject  to  the  requirements  of 
§§  2()5. 117-265.120  must  continue  for  30 
yeais  after  the  ddte  that  the  hazardous 
wasie  management  unit  was  closed,  and 
nnist  consist  of  at  least  the  follo\\inj;: 

(ij  Monitoring  and  reporting  in 
accordance  with  the  requirements  of 
Subparts  F.  K.  L.  M.  and  .\  of  this  part; 
and 

(ii)  Maintenance  and  monitoring  of 
waste  containment  systems  in 
accordance  with  the  requirements  of 
Subparts  F.  K.  L.  M.  and  \  of  this  part. 

(2;  During  the  180-driy  period 
prei  edinjj  closure  of  a  hazardous  waste 
man.igement  unit  subject  to  post-closure 
(.are  retjuirements  or  final  c  losure.  or 
during  the  post-closure  period 
<i,-ipli(  able  to  the  hazardous  waste 
mnnagiment  unit,  the  Regional 
Ad.Tiiaistrator  mav: 

111  Shorten  the  post-closure  care 
period  ..pplicahle  to  the  hazardous 
waste  management  unit,  or  facility,  if  all 
disposal  units  have  been  closed,  if  he 
finds  that  the  reduced  period  is 
sufficient  to  proterct  human  health  and 
the  environment  (e.g..  leac  hate  or 
ground-vvdter  monitoring  results, 
characteristics  of  the  hazardous  waste, 
application  of  advanced  technology,  or 
alternative  disposal.  tre;:tnient.  or  re-use 
te(  hniques  indicate  that  the  hazardous 
waste  management  unit  or  facility  is 
secure  |.  or 

(ii|  F.xtend  the  post-closure  care 
period  applicable  to  the  hazardous 
waste  management  unit  or  facility,  if  he 
fmd.s  that  the  extended  period  is 
necessary  to  protect  human  health  and 
the  en\  ironment  (eg.,  leachate  or 
ground-water  monitoring  results 
indicate  a  potential  for  migration  of 
hazardous  wastes  at  levels  which  may 
be  harmful  to  human  hcdlth  and  the 
environment). 

|b)  The  Regional  Administrator  may 
require,  at  pait:al  and  final  closure, 
continuation  of  an>  of  the  security 
requirements  of  §  26514  during  part  or 
all  of  the  post-<  Itjsure  period  when: 

(1)  Hazardous  w.istes  may  remain 
exposed  after  completion  of  partial  ui 
Final  closure;  or 

(2)  Access  by  the  public  or  domestic 
hvestock  may  pose  a  hazard  to  hiian 
health. 

(c)  Post-closure  use  of  property  on  or 
in  which  hazardous  wastes  remain  after 
partial  or  final  closure  must  never  be 
allowed  to  disturb  the  integrity  of  the 
final  cover,  liner(s)  or  any  other 


Components  of  the  containment  system, 
or  the  function  of  the  facility's 
monitoring  systems,  unless  the  Regional 
Administrator  finds  that  the 
disturbance: 

1 1 1  Is  necessary  to  the  proposed  use  of 
the  property  and  will  not  increase  the 
potential  hazard  to  human  health  or  the 
environment;  or 

(2|  Is  necessary  to  reduce  a  threat  to 
human  health  or  the  environement. 

(d)  All  post-closure  care  activities 
must  be  in  acordance  with  the 
provisions  of  the  approved  posl-clousre 
plan  as  specified  in  |  265.118 

5;  265  1 18     Post-closure  plan;  amendment 
of  plan. 

(a)  By  May  19, 1981.  the  owner  or 
operator  of  a  hazardous  waste  disposal 
management  unit  must  have  a  written 
post-tlosurue  plan.  In  addition,  certain 
surface  impoundments  and  waste  piles 
from  which  the  owner  or  operator 
intends  to  remove  or  decontainmenate 
the  hazardous  wastes  at  partial  or  final 
closure  are  required  by 

§§  2R4.228ic)(lj(ii)  and  264.25B(c)(l)(ii) 
to  have  post-closure  plans.  An  owner  or 
operator  of  a  storage  surface 
impoundment  or  waste  pile  not 
otherwise  required  to  prepare  a 
contingent  post-closure  plan  under 
§§  264.228{c)(l)(ii)  and  265.58(cj(l)(ii). 
must  submit  a  post-closure  plan  to  the 
Regional  Administrator  within  90  days 
of  the  date  that  the  owner  or  operator  or 
Regional  Administrator  determines  that 
the  hazardous  waste  management  unit 
or  facility  must  be  closed  as  a  landfill, 
subject  to  the  requirments  of  §§  265.117- 
265.120. 

(b)  Until  final  closure  of  the  facility,  a 
copy  of  the  most  current  post-closure 
plan  must  be  furnished  to  the  Regional 
Administrator  upon  request,  including 
request  by  mail,  and  must  also  be 
provided  during  site  inspsections,  on  the 
day  of  inspection,  to  any  officer, 
employee  or  representative  of  the 
agency  who  is  duly  designated  by  the 
Administrator.  After  final  closure  has 
been  certified,  the  person  or  office 
spescified  in  §  265.118ld)(3)  must  keep 
the  approved  post-closure  plan  during 
the  post-closure  period. 

(c)  For  each  hazardous  waste 
management  unit  subject  to  the 
requirements  of  this  section,  the  post- 
closure  plan  must  identify  the  activities 
that  will  be  carried  on  after  closure  of 
each  disposal  unit  and  the  frequency  of 
these  activities,  and  include  at  least: 

|1)  A  description  of  the  planned 
monitoring  activiles  and  frequencies  at 
which  they  will  be  performed  to  comply 
with  Subparts  F.  K.  L,  M,  and  iN  of  this 
part  during  the  post-qlosure  care  period: 
and 


(2)  A  description  of  the  planned 
maintenance  activities,  and  frequencies 
at  which  they  will  be  performed,  to 
ensure: 

(i)  The  integrity  of  the  cap  and  final 
cover  or  other  ctrntai'iment  systems  in 
accordance  with  the  requirements  of 
Subparts  K.  L.  M.  and  N  of  this  part;  and 

(ii)  The  function  of  the  monitoring 
equipmcmt  in  accordance  with  the 
requirements  of  Subparts  F  K,  I..  M.  and 
N  of  this  part:  and 

(3)  The  name,  address,  iind  phone 
number  of  the  person  of  office  to  contact 
about  the  disposi  facility  during  the 
post-closure  care  period. 

(d)  The  owner  or  operator  may  amend 
the  post-closure  plan  any  lime  during 
the  active  life  of  the  facility  or  during 
the  post-closure  care  period.  The  owner 
or  operator  must  amend  the  post-closure 
plan  whenever: 

(1)  Changes  in  operating  plans  or 
facility  design  affect  the  approved  post 
closure  plan,  or 

(2)  Events  which  occur  during  the 
active  life  of  the  facility  including  partial 
and  final  clo-^ures,  affect  the  approved 
post-closure  plan. 

(3)  The  owner  or  ope.-ator  must  amend 
the  post-closure  plan  (iO  days  prior  to  the 
proposed  change  in  facility  design  or 
operation,  or  within  ()0  days  after  an 
unexpected  event  has  occurred  which 
has  affected  the  post  closure  plan. 

(e)  The  owner  or  operator  of  a  facility 
with  hazardous  waste  management 
units  subject  to  these  requirements  must 
submit  his  post-closure  plan  to  the 
Regional  Administrator  at  least  180  days 
before  the  date  he  expects  to  begin 
partial  or  fiani  closure  of  the  first 
hazardous  waste  disposi  management 
unit.  The  date  he    expects  to  begin 
closure"  of  the  first  hazardous  waste 
disposal  management  unit  must  be 
cither  within  30  days  after  the  date  on 
which  the  hazardous  waste  management 
unit  receives  the  known  final  volume  of 
hazardous  waste  or.  if  there  is  a 
reasonable  possibility  that  the 
hazardous  waste  management  unit  will 
receive  additional  hazardous  wastes,  no 
later  than  one  year  after  the  date  on 
which  the  unit  received  the  most  recent 
volume  of  hazardous  wastes.  The  ownei 
or  operator  must  submit  the  post-closure 
plan  to  the  Regional  Administrator  no 
later  than  15  days  after: 

(1)  Termination  of  interim  status 
(except  when  a  permit  is  issued  to  the 
facility  simultaneously  with  termination 
of  interim  status);  or 

(2)  Issuance  of  a  judici.il  decree  or 
final  orders  under  Section  3(X)8  of  RCIRA 
to  cease  receiving  wastes  or  close, 

(f)  The  Regional  Administrator  will 
provide  the  owner  or  operator  and  the 
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public,  through  a  newspaper  notice,  the 
opportunity  to  submit  written  comments 
on  the  plan  and  request  modifications  to 
the  plan  within  30  days  of  the  date  of 
the  notice.  He  will  also,  in  response  to  a 
request  or  at  his  own  discretion,  hold 
public  hearing  whenever  such  a  hearing 
might  clarify  one  or  mo'-e  issues 
concerning  a  closure  plan.  The  Regional 
Administrator  will  gi\  e  public  notice  of 
the  hearing  at  least  30  days  before  it 
occurs.  (Public  notice  of  the  hearing  may 
be  given  at  the  same  time  as  notice  of 
the  opportunity  for  the  public  to  submit 
written  comments,  and  the  two  notices 
may  be  combined).  The  Regional 
Administrator  will  approve,  modify,  or 
disapprove  the  pan  within  90  days  of  its 
receipt.  If  the  Regional  Administrator 
does  not  approve  the  plan,  he  shall 
provide  the  onwer  or  operaKjr  with  a 
detailed  written  statement  of  reasons  for 
the  refusal  and  the  owner  or  operator 
must  modify  the  plan  or  submit  a  new 
plan  for  approval  within  30  days  after 
receiving  such  written  statement.  The 
Regional  Administrator  will  approve  or 
modify  this  plan  in  writing  within  60 
days.  If  the  Regional  Administrator 
modifies  the  plan,  this  modified  plan 
becomes  the  approved  post-closure 
plan.  The  Regional  Administrator  must 
base  his  decision  upon  the  criteria 
required  of  petitions  in  paragraph  (g)  of 
this  section.  A  copy  of  the  modified  plan 
with  a  detailed  statement  of  reasons  for 
the  modifications  must  be  mailed  to  the 
owner  or  operator.  If  the  owner  or 
operator  plans  to  begin  closure  before 
November  19.  1981  he  must  submit  the 
closure  plan  by  May  19.  1981. 

(g)  An  owner  or  operator  with  an 
approved  post-closure  plan  must  request 
a  modification  to  the  approved  post- 
closure  plan  in  accordance  with  the 
deadlines  in  §  265.118(d)(3)  to  authorize 
such  a  change.  An  owner  or  operator 
may  make  a  request  at  any  time  prior  to 
the  beginning  of  the  post-closure  care 
period.  The  Regional  Administrator 
may,  at  his  discretion,  provide  public 
notice  and  comment  and/or  hold  a 
public  hearing.  The  post-closure  plan 
and  length  of  the  post-closure  care 
period  may  be  modified  during  the  post- 
closure  care  period  or  at  the  end  of  the 
post-closure  care  period  in  either  of  the 
following  two  ways: 

(1)  The  owner  or  operator  or  any 
member  of  the  public  may  petition  the 
Regional  Administrator  to  extend  or 
reduce  the  post-closure  care  period 
applicable  to  a  hazardous  waste 
management  unit  or  facility  based  on 
cause,  or  alter  the  requirements  of  the 
post-closure  care  period  based  on  cause. 

(i)  The  petition  must  include  evidence 
demonstrating  that: 


(A)  The  secure  nature  of  the 
hazardous  waste  management  unit  or 
facility  makes  the  post-closure  care 
requirement(s)  unnecessary  or  supports 
reduction  of  the  post-closure  care  period 
specified  in  the  post-closure  plan  (e.g.. 
leachate  or  ground-water  monitoring 
results,  characteristics  of  the  wastes, 
application  of  advanced  technology,  or 
alternative  disposal,  treatment,  or  re-use 
techniques  indicate  that  the  facility  is 
secure),  or 

(B)  The  requested  extension  in  the 
post-closure  care  period  or  alteration  of 
post-closure  care  requirements  is 
necessary  to  prevent  threats  to  human 
health  and  the  environment  (e.g.. 
leachate  or  ground-wafer  monitoring 
results  indicate  a  potential  for  migration 
of  hazardous  wastes  at  levels  which 
may  be  harmful  to  human  health  and  the 
environment), 

(ii)  These  petitions  will  be  considered 
by  the  Regional  Administrator  only 
when  they  present  new  and  relevant 
information  not  previously  considered 
by  the  Regional  Administrator. 
Whenever  the  Regional  Administrator  is 
considering  a  petition,  he  will  provide 
the  owner  or  operator  and  the  public, 
through  a  newspaper  notic.  the 
opportunity  to  submit  written  comments 
within  30  days  of  the  date  of  the  notice. 
He  will  also,  in  response  to  a  request  or 
at  his  own  discretion,  hold  a  public 
hearing  whenever  a  hearing  might 
clarify  one  or  more  issues  concerning 
the  post-closure  plan.  The  Regional 
Administrator  will  give  the  public  notice 
of  the  hearing  at  least  30  days  before  it 
occurs.  (Public  notice  of  the  hearing  may 
be  given  at  the  same  time  as  notice  of 
the  opportunity  for  written  public 
comments,  and  the  two  notices  may  be 
combined.)  After  considering  the 
comments,  he  will  issue  a  final 
determination,  based  upon  the  criteria 
set  forth  in  subparagraph  (1). 

(iii)  If  the  Regional  Administrator 
denies  the  petition,  he  will  send  the 
petitioner  a  brief  written  response  giving 
a  reason  for  the  denial. 

(2)  The  Regional  Administrator  may 
tentatively  decide  to  modify  the  post- 
closure  plan  if  he  deems  it  necessary  to 
prevent  threats  to  human  health  and  the 
environment.  He  may  propose  to  extend 
or  reduce  the  post-closure  care  period 
applicable  to  a  hazardous  waste 
management  unit  or  facility  based  on 
cause  or  alter  the  requirements  of  the 
post-closure  care  period  based  on  cause. 

(i)  The  Regional  Administrator  will 
provide  the  owner  or  operator  and  the 
affected  public,  through  a  newspaper 
notice,  the  opportunity  to  submit  written 
comments  within  30  days  of  the  date  of 
the  notice  and  the  opportunity  for  a 


public  hearing  as  in  subparagraph 
(g)(l)(ii)  of  this  section.  After 
considering  the  comments,  he  will  issue 
a  final  determination. 

(ii)  The  Regional  Administrator  will 
base  his  final  determination  upon  the 
same  criteria  as  required  for  petitions 
under  paragraph  (g)(l)(i)  of  this  section. 
A  modification  of  the  post-closure  plan 
may  include,  where  appropriate,  the 
temporary  suspension  rather  than 
permanent  deletion  of  one  or  more  post- 
closure  care  requirements,  .^t  the  end  of 
the  specified  period  of  suspension,  the 
Regional  Administrator  would  then 
determine  whether  the  requiremenl(s) 
should  be  permanently  discontinued  or 
reinstated  to  prevent  threats  to  human 
health  and  th,?  environment, 

§  265. 119    Post-Closure  notices. 

(a)  Within  60  days  after  closure  of 
each  hazardous  waste  disposal 
management  unit  is  completed,  the 
owner  or  operator  must  submit  to  the 
local  zoning  authority,  or  the  authority 
with  jurisdiction  over  local  land  use, 
and  to  the  Regional  Administrator,  a 
record  of  the  type,  location,  and  quantity 
of  hazardous  wastes  disposed  of  within 
each  cell  or  other  disposal  unit  of  the 
facility.  For  hazardous  wastes  disposed 
of  before  January  12, 1981,  the  owner  or 
operator  must  identify  the  type,  location 
and  quantity  of  the  hazardous  wastes  to 
the  best  of  his  knowledge  and  in 
accordance  with  any  records  he  has 
kept. 

(b)  Within  60  days  after  closure  of 
each  hazardous  waste  management 
disposal  unit  is  completed,  the  owner  or 
operator  must: 

(1)  Record,  in  accordance  with  State 
law,  a  notation  on  the  deed  to  the 
facility  property — or  on  some  other 
instrument  which  is  normally  examined 
during  title  search — that  will  in 
perpetuity  notify  any  potential 
purchaser  of  the  property  that: 

(i)  The  land  has  been  used  to  manage 
hazardous  wastes:  and 

(ii)  Its  use  is  restricted  under  40  CFR 
Subpart  G  regulations;  and 

(iii)  The  survey  plat  and  record  of  the 
type,  location,  and  quantity  of 
hazardous  wastes  disposed  of  within 
each  cell  or  other  hazardous  waste 
disposal  unit  of  the  facility  required  by 
§  265,116  and  §  265.119(a)  hai-e  been 
filed  with  the  local  zoning  authority  or 
the  authority  with  jurisdiction  over  local 
land  use  and  with  the  Regional 
Administrator;  and 

(2)  Submit  a  certification,  including  a 
copy  of  the  document  in  which  the 
notation  has  been  placed,  to  the 
Regional  Administrator  that  he  has 


recorded  the  notation  specified  in 
piirapraph  (b)(l)(i)  of  this  section. 

(c)  If  the  owner  or  operator  or  any 
subsequent  owner  of  the  land  upon 
v\hif.h  a  hazardous  waste  disposal 
niana<;en;ent  unit  was  located  wishes  to 
rt'niove  the  hazardous  wastes  and 
hazardous  waste  residues,  the  liner,  if 
any.  and  all  contaminated  structures, 
equipment,  and  soHs.  he  nuist  request  a 
niou.fli:atiein  to  the  appro\ed  post- 
r.lnsure  plan  in  accordance  with  the 
require.Tients  of  §  265.1 18(gl.  The  owner 
or  operator  must  demonstrate  that  the 
removal  of  hazardous  wastes  will 
satisfy  the  criteria  of  §  26511"lt )  D\ 
removing  hazardous  waste,  the  owner  or 
operator  may  become  a  generator  of 
hazardous  waste  and  must  manage  it  in 
accordance  with  all  applic.ible 
requirements  of  this  ch;;pter.  If  the 
owner  or  operator  is  granted  approval  to 
conduct  the  removal  acti\iti(s  the 
owner  cr  operator  may  request  that  the 
Regi(;nal  Administrator  approve  cither: 

(1)  The  removal  of  the  notation  on  the 
deed  to  the  facility  property  or  other 
i.istrument  normally  examined  during 
title  searrh.  or 

(2)  The  addition  of  a  notation  to  the 
deed  or  instrument  indicating  the 
rencna!  of  the  hazardous  waste, 

S  265.120     Certification  of  completion  of 
post-closure  care. 

Within  30  d^ys  after  completion  of  the 
established  post-closure  care  period  for 
each  hazardous  waste  disposal 
management  unit,  the  owner  or  opc-rator 
must  submit  to  the  Regional 
Administrator  a  certification  that  the 
post-closure  care  for  the  disposal  units 
vsas  performed  in  accorilunce  with  the 
.'•pecifications  in  the  approved  post- 
closure  plan.  The  certification  must  be 
^■"-^'d  hy  the  owner  or  operator. 

Subpart  H— Financial  Requirements 

4U  CKK  Pciil  Zbo  Subp.irt  K  ;s  anu'iKJi'd 
as  follows: 

;  265.140     lAmendedl 

1.  In  §  2fi.5.140.  paragraph  (a)  is 
revised  as  follows: 

(a)  The  requirements  of  §§  205.142. 
2h5.143.  and  2G5.147  through  2fi5.150 
apply  to  owners  or  operators  of  all 
hazardous  waste  facilities,  except  as 
provided  otherwise  in  this  section  or  in 
§  265.1. 


5  265.141     lAmendedl 

2.  In  §  265.141  the  following  term  is  to 

\<f  added  to  the  end  of  the  section: 

"Current  plugging  and  abandtmment 
cost  estimate"  means  the  most  recent  of 
the  estimates  prepared  in  accordance 
vMth  §  144.62(a),  (b),  and  (c)  of  this  title. 


3.  In  §  265.142,  paragraphs  (a),  (b) 
introductory  te.xt.  and  (c)  are  revised  to 
road  as  follows: 


alei 


§265.142    Cost  estimaU  for  closure. 

(a)  The  owner  or  operator  must  have  a 
written  estimate,  in  ctjrrcnt  dollars,  of 
the  cost  of  closing  the  facility  in 
accordance  with  the  requirements  in 

|§  265.1  n-265.115  and  applicable 
closure  requirements  of  §§  205.178.  ■ 
£65.197.  265.228.  265.268.  265.280.  265.310. 
and  265.351. 

(1)  The  estimate  must  equal  the  cost  of 
final  closure  at  the  point  in  the  facility's 
active  life  when  the  extent  and  manner 
of  its  operation  would  make  closure  the 
most  expensive,  as  indicated  by  its 
closure  plan  (see  §  265.112(a));  and 

(2)  The  closure  cost  estimate  must  be 
based  on  the  costs  to  the  owner  or 
operator  of  hiring  a  third  party  to  close 
the  maximum  extent  of  operation  ever 
open  over  the  life  of  the  facility, 

(3)  The  closure  cost  estimate  may  not 
incorporate  any  salv^e  value  that  may 
be  realized  by  the  sale  of  hazardous 
wastes,  facility  structures  or  equipment, 
land  or  other  facility  assets  at  the  time 
of  partial  or  final  closures. 

(b)  During  the  active  life  of  the 
facility,  the  owner  or  operator  must 
adjust  the  closure  cost  estimate  for 
inflation  within  60  days  prior  to  the 
anniversary  date  of  the  establishment  of 
the  financial  instrumont(s)  used  to 
comply  with  §  265.143.  For  owners  and 
operators  using  the  financial  test,  the 
closure  cost  estimate  must  be  updated 
for  infiation  within  30  daj  s  after  the 
close  of  the  firm's  fiscal  year  and  before 
submission  of  updated  information  to 
the  Regional  Administrator  as  specified 
in  §  265.143(e)(3).  The  adjustment  may 
be  made  by  recalculating  the  maximum 
costs  of  closure  in  cuirenl  dollars,  or  by 
using  an  inflation  factor  derived  from 
the  most  recent  Implicit  Price  Defiator 
for  Gross  National  Product  published  by 
the  U.S.  Department  of  Commerce  in  its 
Survt'y  of  Current  Business,  as  specified 
in  paragraphs  (b)(1)  apd  (b)(2)  of  this 
section.  The  inflation  factor  is  the  result 
of  dividing  the  latest  published  annual 
Defiator  by  the  Defialor  for  the  previous 
year. 

•     •     •    r 

(c)  The  o;vner  or  operator  must  revise 
the  closure  cost  estimate  within  30  days 
after  a  revision  has  been  made  to  the 
closure  plan  which  increases  the  cost  of 
closure.  If  the  owner  or  operator  has  an 
approved  closure  plan,  the  closure  cost 
estimate  must  be  revised  within  30  days 
afier  the  Regional  Administrator  has 
approved  the  request  to  modify  the 
closure  plan,  if  the  change  in  the  closure 
plan  increases  the  cost  of  closure.  The 
revised  closure  cost  estimate  must  be 


adjusted  for  inflation  as  specified  in 
§  265.142(b). 

*  •         *         «         • 

4.  In  §  265.143,  paragraphs  {a)|10). 
(b)14)(ii),  (c)(8),  (d)(5),  (e](ll(il(Bl. 
(e)(l)(i)(D),  (e)(l)(ii)(B),  (e)(ll(ii)!Dl, 
(e)(2).  and  (h)  are  revi.'^.ed  as  follows; 

§  265.143    Financial  assurance  for  closure. 

•  4  *  *  « 

[d)  Closure  trust  fund.  '   '  ' 
(10)  After  beginning  partial  or  final 
closure,  an  owner  or  operator  or  another 
person  authorized  to  conduct  partial  or 
final  closure  may  request  reimbursement 
for  partial  or  final  closure  expenditures 
by  submitting  itemized  bills  to  the 
Regional  Administrator.  The  owner  or 
operator  may  only  request 
reimbursem.ents  for  partial  closure  if  the 
partial  closure  reduces  the  m.aximum 
extent  of  operation  of  the  facility. 
Within  60  days  after  receiving  bills  for 
partial  or  final  closure  activities,  the 
Regional  Administrator  will  instruct  the 
trustee  to  make  reimbursement  in  those 
amounts  as  the  Regional  Administrator 
specifies  in  writing,  if  the  Regional 
Administrator  determines  that  the 
closure  expenditures  are  in  accordance 
with  the  approved  closure  plan,  or 
otherwise  ju.stified.  If  the  Regional 
Administrator  does  not  instruct  the 
trustee  to  make  such  reimbursements,  he 
will  provide  to  the  owner  or  operator  a 
detailed  written  statement  of  reasons.  If 
the  Regional  Adminstrator  has  reason  to 
believe  that  the  cost  of  closure  will  he 
significantly  greater  than  the  value  of 
the  trust  fund,  he  may  withhold 
reimbusements  of  such  amounts  as  he 
deems  prudent  until  he  determines,  in 
accordance  with  §  265.143(h)  that  the 
owner  or  operator  is  no  longer  required 
to  maintain  financial  assurance  for  final 
closure  of  the  facility. 

*  •         •         •         • 

(b)  Surety  bund guarantcams  payment 
into  a  closure  trust  fund.  '   *   ' 

(4)  •    •    * 

(ii)  Fund  the  standby  trust  fund  in  an 
amount  equal  to  the  penal  sum  within  15 
days  after  an  administrative  order  to 
begin  final  closure  issued  by  the 
Regional  Administrator  becomes  final, 
or  within  15  days  after  an  order  to  begin 
final  closure  is  issued  by  a  U.S.  district 
court  or  other  court  of  competent 
jurisdiction;  or 

*  «         «         •         . 

[c]  Closure  letter  of  credit.  '    '    ' 
(8)  Following  a  final  determination 

pursuant  to  Section  3008  of  RCRA  that 
the  owner  or  operator  has  failed  to 
perform  final  closure  in  accordance  with 
the  closure  plan  and  other  permit 
requirements  when  required  to  do  so. 
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the  Regional  Administrator  may  draw 
on  the  letter  of  credit. 

***** 

(d)  Closure  insurance.  *   *   * 

(5)  After  beginning  partial  or  final 
closure,  an  owner  or  operator  or  any 
other  person  authorized  to  perform 
closure  may  request  reimbursement  for 
closure  expenditures  by  submitting 
itemized  bills  to  the  Regional 
Administrator.  The  owner  or  operator 
may  request  reimbursements  for  partial 
closure  only  if  the  partidl  closure 
reduces  the  maximum  extent  of 
operation  of  the  facihty.  Within  60  days 
after  receiving  bills  for  closure 
activities,  the  Regional  Administrator 
will  determine  whether  the  partial  or 
final  closure  expenditures  are  in 
accordance  with  the  closure  plan  or 
othewise  justified,  and  if  so.  he  will 
instruct  the  insurer  to  make 
reimbursements  in  such  amounts  as  the 
Regional  Administrator  specifies  in 
writing.  If  the  Regionid  Administrator 
has  reason  to  believe  that  the  cost  of 
final  closure  will  be  significantly  greater 
than  the  face  amount  of  the  policy,  he 
may  withhold  reimbursement  of  such 
amounts  as  he  deems  prudent  until  he 
determines,  in  accordance  with 
§  265.143(h),  that  the  owner  or  operator 
is  no  longer  required  to  maintain 
financial  assurance  for  final  closure  of 
the  particular  facility.  If  the  Regional 
Administrator  does  not  instruct  the 
insurer  to  make  such  reimbursements. 
he  will  provide  to  the  owner  or  operator 

a  detailed  written  statement  of  reasons. 
***** 

(e)  Financial  test  and  corporate 
guarantee  for  closure. 

(1)  *  *   * 

(i)*  *  * 

(B)  Net  working  capital  and  tangible 
net  worth  each  at  least  six  times  the 
sum  of  the  current  closure  and  post- 
closure  cost  estimates  and  the  current 
plugging  and  abandonment  cost 
estimates:  and 
***** 

(D)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 
sum  of  the  current  closure  and  post- 
closure  cost  estimates  and  the  current 
plugging  and  abandonment  cost 
estimates. 
***** 

(ii)  •  *  • 

(B)  Tangible  net  worth  at  least  six 
times  the  sum  of  the  current  closure  and 
post-closure  cost  estimates  and  the 
current  plugging  and  abandonment  cost 
estimates;  and 
***** 

(D)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  total  assets  or  at  least  six  times  the 


sum  of  the  current  closure  and  post- 
closure  cost  estimates  and  the  current 
plugging  and  abandonment  cost 
estimates. 

(2)  The  phrase  "current  closure  and 
post-closure  cost  estimates"  as  used  in 
paragraph  (0(1)  of  this  section  refers  to 
the  cost  estimates  required  to  be  shown 
in  paragraphs  1-4  of  the  letter  from  the 
owner's  or  operators  chief  financial 
officer  (§  264.151(0).  The  phrase 
■'current  plugging  and  abandonment  cost 
estimates"  as  used  in  paragraph  (0(1)  of 
this  section  refers  to  the  cost  estimate 
required  to  be  shown  in  paragraphs  1-4 
of  the  letter  from  the  owner's  or 
operator's  chief  financial  officer 
(§144.70(0  of  this  Title). 
***** 

(h)  Release  of  the  owner  or  operator 
from  the  requirements  of  this  section. 

Within  60  days  after  receiving 
certifications  from  the  owner  or  operator 
and  a  registered  professional  engineer 
that  final  closure  has  been  completed  in 
accordance  with  the  approved  closure 
plan,  the  Regional  Administrator  will 
notify  the  owner  or  operator  in  writing 
that  he  is  no  longer  required  by  this 
section  to  maintain  financial  assurance 
for  final  closure  of  the  facility,  unless 
the  Regional  Administrator  has  reason 
to  believe  that  final  closure  has  not  been 
in  accordance  with  the  approved  closure 
plan.  The  Regional  Administrator  shall 
provide  a  detailed  written  statement  of 
any  such  reason  to  believe  that  closure 
has  not  been  in  accordance  with  the 
approved  closure  plan. 

5.  In  §  265.144.  paragraphs  (a),  (b) 
introductory  text  and  (c)  are  revised  to 
read  as  follows: 

§  265.144    Cost  estimate  for  post-closure 
care. 

(a)  The  owner  or  operator  of  a 
hazardous  waste  disposal  management 
unit  must  have  a  written  estimate,  in 
current  dollars,  of  the  annual  cost  of 
post-closure  monitoring  and 
maintenance  of  the  facility  in 
accordance  with  the  applicable  post- 
closure  regulations  in  §§  265,117- 
265.120,  265.228,  265.258,  265.280,  and 
265.310 

(1)  The  post-closure  estimate  must  be 
based  on  the  costs  to  the  owner  or 
operator  of  hiring  a  third  party  to 
conduct  post-closure  care  activities. 

(2)  The  post-closure  cost  estimate  is 
calculated  by  multiplying  the  annual 
post-closure  cost  estimate  by  the 
number  of  years  of  post-closure  care 
required  under  Subpart  G  of  Part  265, 

(b)  During  the  active  life  of  the 
facility,  the  owner  or  operator  must 
adjust  the  post-closure  cost  estimate  for 
inflation  60  days  prior  to  the 
anniversary  date  of  the  establishment  of 


the  fmancial  instrument(s)  used  to 
comply  with  §  265.145.  For  owners  or 
operators  using  the  financial  test,  the 
post-closure  care  cost  estimate  must  be 
updated  for  inflation  within  30  days 
after  the  close  of  the  firm's  fiscal  year. 
The  adjustment  may  be  made  by 
recalculating  the  post-closure  cost 
estimate  in  current  dollars  or  by  using 
an  inflation  factor  derived  from  the  most 
current  Implicit  Price  Deflator  for  Gross 
National  Product  published  by  the  U.S. 
Department  of  Commerce  in  its  Sur\-ey 
of  Current  Business  as  specified  in 
§  265.145  (b)(1)  and  (b)(2).  The  inHation 
factor  is  the  result  of  dividing  the  latest 
published  annua!  Deflator  by  the 
Deflator  for  the  previous  year. 
***** 

(c)  During  the  active  life  of  the  facility, 
the  owner  or  operator  must  revise  the 
post-closure  cost  estimate  within  30 
days  of  a  revision  to  the  post-closure 
plan  which  increases  the  cost  of  post- 
closure  care.  If  the  owner  or  operator 
has  an  approved  post-closure  plan,  the 
post-closure  cost  estimate  must  be 
revised  within  30  days  after  the 
Regional  Adm.inistrator  has  approved 
the  request  to  modify  the  plan,  if  the 
change  in  the  post-closure  plan 
increases  the  cost  of  post-closure  care. 
The  revised  post-closure  cost  estimate 
must  be  adjusted  for  inflation  as 

specified  in  §  265  144(b), 
•         *         •         «         * 

6.  In  §  265  145.  The  introductory  text, 
paragraphs  (a)(nj,  (b)(4)(ii).  (b)(5). 
(c)(9).  (d)(5),  (e)(l)[i)[B),(e)(l)(i)(D). 
(e)(l)(ii)(B),(e)(l)(ii)(D).  (e)(2),  and  (h) 
are  revised  as  follows: 

§  265.145     Financial  assurance  (or  post- 
closure  care. 

B\  the  effective  date  of  these 
regulations,  an  owner  or  operator  of  a 
facility  with  a  hazardous  waste  disposal 
management  unit  must  establish 
financial  assurance  for  post-closure  care 
of  the  disposal  unil(s). 

[a]  Post-closure  trust  fund.    '   '   ' 
(11)  An  owner  or  operator  or  any 
other  person  authorized  to  conduct  post- 
closure  care  may  request  reimbursement 
for  post-closure  expenditures  by 
submitting  itemized  bills  to  the  Regional 
Administrator,  Within  60  days  after 
receiving  bills  for  post-closure  activities, 
the  Regional  Adm.inistrator  will  instruct 
the  trustee  to  make  reimbursement  m 
those  amounts  as  the  Regional 
Administrator  specifies  in  writing,  if  the 
Regional  Administrator  determines  that 
the  post-closure  expenditures  are  in 
accordance  with  the  post-closure  plan  or 
otherwise  justified  If  the  Regional 
Administrator  does  not  instruct  the 
trustee  to  make  such  reimbursements,  he 
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will  pruvide  the  owner  or  operatcr  with 
a  dt'trtiied  written  statpment  of  reasons. 

•  •  «  *  » 

(li)  Surety  bund ^i.arantntin^ payment 
into  a  pcf^t-ciosure  tnist  fund.   '   '   ' 

(4)-    •    • 

(ii)  Fund  the  standby  trust  fund  in  an 
amount  eqi.al  to  the  penal  sum  within  15 
days  after  an  administrative  order  to 
begin  firal  closure  issued  by  the 
Regional  Administrator  becomes  fiaal. 
or  within  15  days  after  an  order  to  begin 
final  closure  is  issued  b>  a  U.S.  district 
court  or  other  court  of  f  (nipete-ii 
jurisdiefion;  or 

*  •  t  *  • 

13)  Under  the  terms  of  the  bond,  (tie 
surety  will  become  liable  on  the  bond 
oblijjation  when  the  owner  or  operator 
fails  to  perform  as  guaranteed  by  the 
bond.  Following  a  final  determination 
pursuant  to  Section  3008  of  RCRA  that 
the  owner  or  operator  has  failed  to 
perform  post-closure  care  in  accordance 
with  the  post-closure  phin  and  other 
permit  requirements,  under  the  terms  of 
the  bond,  the  surety  will  perform  post- 
closure  care  in  accordance  with  the 
post-closure  plan  and  other  permit 
requirements  or  will  deposit  the  amount 
of  the  penal  srm  into  the  standby  trust 
fund, 
■         *         •         •         • 

(c)  Pust-closure  letter  of  crvdit.  '   '   * 
(9)  Following  a  final  determination 

pursuant  to  Section  3008  of  RCRA  that 
the  owner  or  operator  htis  fjs  led  to 
perform  post-closure  care  m  accordance 
with  the  post-closure  plan  and  other 
permit  requirements,  the  Regional 
Administrator  may  draw  on  the  letter  of 
credit. 

*  •         •         •         » 

(d)  Post-Closure  Insurances  '   '   * 

(5)  An  owner  or  operator  or  any  other 
person  authorized  to  perform  post- 
closure  care  may  request  reimbursement 
for  post-closure  expenditures  by 
submitting  item.ized  bills  to  the  Regional 
Administrator.  Within  60  days  after 
receiving  bills  for  post-closure  activities 
the  Regional  Adm.inistrator  will  instruct 
the  insurer  to  make  reimbursements  in 
those  amounts  as  the  Regional 
.'Xdminislrutor  specifies  in  writing,  if  the 
Regional  .Adm.inistrator  determines  that 
the  post-closure  expenditures  are  in 
liccordance  with  the  post-closure  plan  or 
otherwise  justified.  If  the  Regional 
Administrator  does  not  instruct  the 
insurer  to  make  such  reimbursement,  he 
will  provide  a  detailed  written 
statement  of  reasons. 

(e)  Financial  test  and  corporals 
iiaarantee  for  prist  closure  care 

(1)  •  •  • 


(B)  Net  working  capital  and  tangible 
net  worth  each  at  least  six  times  the 
sum  of  the  current  closure  and  post- 
closure  cost  esti.mates  and  the  current 
plugging  and  abandonment  cost 
estimates,  and 

•  •         *         •         * 

(D)  Assets  in  the  United  States 
amounting  to  at  least  90  percent  of  his 
total  assets  or  at  least  six  times  the  sum 
of  the  current  closure  and  post-closure 
cost  estimates  and  the  current  plugging 
and  abandonment  cost  estimates. 

•  •         *         •         • 

(ii)*   •  * 

(B)  Tangible  net  worth  at  least  six 
limes  the  sum  of  the  current  closure  and 
post-closure  cost  estimates  and  the 
current  plugging  and  abandonment  cost 
estimates;  and 

(D)  Assets  located  in  the  United 
States  amounting  to  at  least  90  percent 
of  his  total  assets  or  at  least  six  times 
the  sum  of  the  current  closure  and  post- 
closure  cost  estimates  and  the  current 
plugging  and  abandonment  cost 
estimates 

(2)  The  phrase  "current  closure  and 
post-closure  cost  estimates"  as  used  in 
paragraph  (f)(1)  of  this  section  refers  to 
the  cost  estimates  required  to  be  shown 
in  paragraphs  1-4  of  the  letter  from  the 
owner's  or  operator's  chief  financial 
officer  (§264.151(0) 

The  phrase  "current  plugging  and 
abandonment  cost  estimates"  as  used  in 
paragraph  (f)(1)  of  this  section  refers  to 
the  cost  estimates  required  to  be  shown 
in  paragraph  1-4  of  the  letter  from  the 
owner's  or  operator's  chief  financial 
officer  (§  144.70(0  of  this  title). 

•  •         •         •         • 

(h)  Release  of  thtf  owner  or  operator 
from  the  requiremants  of  this  section. 
When  an  owner  or  operator  has 
completed,  to  the  satisfaction  of  the 
Regional  Administrator,  all  post-closure 
care  requiremerrts  in  accordance  with 
the  approved  post-closure  plan,  the 
Regional  Administrator  will,  at  the 
request  of  the  owner  or  operator,  notify 
him  in  writing  that  he  is  no  longer 
required  by  this  section  to  maintain 
financial  assurance  for  post-closure  care 
of  the  particular  facility.  If  the  Regional 
Administrator  does  not  provide  such 
notification,  he  will  provide  to  the 
owner  or  operator  a  detailed  written 
statement  of  his  reasons 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

Authority:  Se(.liuns  1006.  2002,  3005,  3007, 
3019.  and  7004  of  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976,  as 


amended  (42  U.S.C.  estOfi.  6912.  6<!25.  W27. 
6^9  and  6974). 

Subpart  B— Permit  Application 

40  CFR  Part  270  Subpart  B  is  amended 
as  follows: 

1.  In  §  270.14.  paragraphs  (b)(14),  (15) 
and  (IB)  are  revi<!ed  to  read  as  follows: 

§  270.14    Contents  of  Part  B  Application: 
General  Requirements. 

(b)  •   •   • 

(14)  For  hazardous  waste  disposal 
management  units  that  have  beer. 
closed,  documentation  that  notices 
required  under  §  2t>4.n9  have  been  filed. 

(15)  The  most  rtnent  closure  cost 
estimate  for  the  facility  prepared  in 
accordance  with  §  264.142  and  a  copy  of 
the  documentation  required  to 
demonstrate  financial  assurance  under 

§  264.142.  For  a  new  facility,  a  copy  of 
the  required  documentation  may  be 
submitted  60  days  prior  to  the  initial 
receipt  of  hazardous  wastes,  if  that  is 
later  than  the  submission  of  the  Part  B. 

(16)  Where  applicable,  the  most  recent 
post-closure  cost  estimate  for  the  facility 
prepared  in  accordance  with  §  264.144 
plus  a  copy  of  the  documentation 
required  to  demonstrate  financial 
assurance  under  §  2(i4.145.  For  a  new 
facility,  a  copy  of  the  required 
documentation  may  be  submitted  60 
days  prior  to  the  initial  receipt  of 
hazardous  wastes,  if  that  is  later  than 
the  submission  of  the  Part  B. 


2.  In  §  270.42,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  270.42    Minor  Modificiatlon  of  Permits. 

*  •  •  •  * 

(d)  Allow  for  a  change  in  ownership 
or  operational  control  of  a  facility  where 
the  Director  determines  that  no  other 
change  in  the  permit  is  necessary, 
provided  that  a  written  agreement 
containing  a  specific  date  for  transfer  of 
permit  responsibility  between  the 
current  and  new  permittees,  and 
demonstration  of  compliance  with  the 
requirements  of  §  270.72(d)  has  been 
submitted  to  the  Director. 

*  •         •         *         * 

3.  In  §  270.72,  paragraph  (cl)  is  revised 
to  rfrad  as  follows: 

§  270.72    Ctianges  during  interim  status. 

•  •  •  ♦         ♦ 

(d)  Changes  in  the  ownership  or 
operational  control  of  a  facility  may  be 
made  if  the  new  owner  or  operator 
submits  a  revised  Part  A  permit 
application  no  later  than  90  days  prior  to 
the  scheduled  change.  When  a  transfer 
of  ownership  or  operational  control  of  a 
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facility  occurs,  the  old  owner  or 
operator  shall  comply  with  the 
requirements  of  40  CFR  265,  Subpart  H 
(financial  requirements),  until  the  new- 
owner  or  operator  has  demonstrated  to 
the  Director  that  he  is  complying  with 
the  requirements  of  that  Subpart.  The 
new  owner  or  operator  must 
demonstrate  cornpliance  with  Subpart  H 


requirements  with  three  months  of  the 
date  of  the  change  in  the  ownership  or 
operational  control  of  the  facility.  L'pon 
demonstration  to  the  Director  by  the 

new  owner  or  operato.'  of  compliance 
with  Subpart  H.  the  Director  shall  .nc'.;''\ 
the  older  owner  or  operator  m  wr.:;"g 
that  he  no  io-per  needs  to  comply  wnh 
Subpart  \i  as  of  the  date  of 


demonstration.  All  other  interim  status 
duties  are  transferred  effective 
imm.ediately  upon  the  date  of  the  change 

of  ownership  or  operational  control  of 
the  facility 

KH  L)  i,    H^-^'.im  Filed  3-!b-b5,  8.45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

(Program  Announcement  No.  13623-851 1 

Runaway  and  Homeless  Youth 
Program;  Availability  of  Financial 
Assistance 

AGENCY:  Administration  for  Children, 
Youth  and  Fdmilics  (ACYF).  Office  of 
JIu.Tian  Development  Services  (OlIDS). 
Departm.ent  of  Health  and  Human 
Services  (DHHS). 

action:  Announcement  of  availability  of 
financial  assistance — Centers  for 
Runaway  and  Homeless  Youth  and 
Coordinated  Networking  Grants. 

SUMMARY:  The  Administration  for 
Children,  Youth  and  Families  (ACYF), 
Family  and  Youth  Services  Bureau 
({•"YSB)  announces  the  availability  of 
fiscal  year  f985  funds  for  the  Runaway 
and  Homeless  Youth  Basic  Center 
Crants  and  the  Coordinated  Networking 
Grant  Programs.  These  grants  are 
authorized  by  the  Runaway  and 
Homeless  Youth  Act,  42  U.S.C.  5701  el 
scq.  This  Act  was  enacted  as  Title  III  of 
the  Juvenile  Justice  and  Delmquency 
Prevention  Act  of  1974  (Pub.  L  93-415). 
as  amended  by  the  Juvenile  Justice 
Amendments  of  1977  (Pub.  L.  95-115). 
the  Juvenile  Justice  Amendments  of  1980 
(Pub.  L.  96-509),  and  the  Juvenile  Justice 
Amendments  of  1984  (Pub.  I..  98-173). 
See  42  U.S.C.  5701  et  seq. 

This  program  announcement  consists 
of  three  parts.  Part  I  covers  the  scope  of 
this  announcement  and  generally 
describes  the  following:  the  purpose, 
goals  and  objectives  of  the  Runaway 
and  Homeless  Youth  Prograp:  the  two 
types  of  grants  to  be  supported  during 
FY  1985 — Basic  Center  and  Coordinated 
Networking  Grants;  and  the  application 
and  review  process  attendant  to  the 
award  of  grants  under  Parts  II  and  III  of 
this  announcement.  Part  II  describes  the 
Basic  Center  Grants  com.poneni  and 
provides  detailed  guidance  on  how  to 
prepare  and  submit  an  application.  Part 
III  describes  the  Coordinated 
.Networking  Grants  component  and 
gives  detailed  guidance  on  how  to 
prepare  and  submit  an  application  for 
ihat  separate  part. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  P.imela  A.  Johnson.  ACYF/Family 
and  Youth  Services  Bure^ui.  Division  of 
Program  Operations.  P.O.  Box  1182. 
Washington,  DC.  20013,  Telephone: 
1202)75,5-2987. 

DATE:  The  closing  date  for  receipt  of  all 
applications  under  Part  II  of  this 


announcement  is:  May  3,  1985.  The 
closing  date  for  receipt  of  all 
applications  under  Part  III  of  this 
announcement  is:  May  10, 1985. 
SUPPLEMENTARY  INFORMATION: 

Part  I:  General  Considerations 

A.  Scope  of  This  Program 
Announcement 

This  program  announcement  solicits 
applications  and  describes  the 
application  process  for  the  Basic  Center 
Grants  and  the  Coordinated  Networking 
Grants  Programs  to  be  competitively 
awarded  during  the  third  and  fourth 
quarters  of  fical  year  1985.  Applicants 
should  note  that  coordinated  networking 
grants  will  not  be  awarded  until  the 
fourth  quarter  of  FY  1985.  Some 
coordinated  networking  grants  may  be 
deferred  until  the  first  and  second 
quarters  of  FY  1986.  This  will  enable 
ACYF  to  make  funding  decisions  and 
process  award  documents  for  the  Basic 
Center  grant  awards  in  a  timely  manner, 
in  order  to  avoid  potential  breaks  in 
service  provided  by  currently  operating 
Title  III  grantees  which  are  successful  in 
the  FY  1985  competition. 

B.  Program  Purpose   \ 

The  purpose  of  the  National  Runaway 
and  Homeless  Youth  Program  is  to 
provide  financial  assistance  to  establish 
or  strengthen  community-based  centers 
designed  to  address  the  needs  (e.g., 
outreach,  temporary  shelter,  counseling, 
family  counseling  and  aftercare 
ser\ices)  of  runaway  and  homeless 
youth  and  their  families. 

Additionally,  Section  311(a)  of  the  Act 
(42  L'.S.C.  57li{a))  authorizes  the 
Secretary  "to  make  grants  *   *  *  to  *  *  * 
coordinated  networks  *   '  *."  These 
grants  are  to  provide  financial 
assistance  to  the  coordinated  service 
networks  of  runaway  and  homeless 
youth  serving  agencies  to  develop  and 
strengthen  the  coordination  of  resources 
and  services  to  runaway  and  homeless 
youth  and  their  families  between  and 
among  the  public  and  private  sectors. 

Programs  receiving  Runaway  and 
Homeless  Youth  Act  funding  under  Parts 
II  and  III  of  this  announcement  are 
required  to  be  knowledgeable  of  and  to 
adhere  to  the  requirements  of  45  CFR 
Part  1351.  Runaway  Youth  Program,  and 
other  applicable  Federal  regulations. 
Applicants  must  develop  their 
applications  in  accordance  with  those 
regulations  and  the  supplementary 
instructions  which  are  included  in  this 
announcement. 

C.  Pnigram  Coals  and  Objectives 

The  program  goals  end  objectives  of 
the  Runaway  and  Homeless  Youth  Act 


are  to  assist  runaway  and  homeless 
youth  centers  to:  (a)  alleviate  the 
problems  of  runaway  and  homeless 
youth;  (b)  reunite  youth  with  their 
families  and  to  encourage  the  resolution 
ofintrafamily  problems  through 
counseling  and  other  services;  (r) 
strengthen  family  relationships  and  to 
encourage  stable  living  conditioins  for 
youth;  and  (d)  help  youth  decide  upon  a 
future  course  of  action. 

The  centers  to  be  funded  under  Part  11 
of  this  program  announcement  are 
required  to  provide  outreach,  temporary 
shelter,  individual  and  group  counseling. 
family  counseling  and  aftercare 
services.  These  services  must  address 
the  immediate  needs  of  youth  while  they 
are  away  from  home,  and  provide 
individual  and  family  counseling  and 
other  assistance  needtd  to  resolve 
intrafamily  problems,  and  to  strengthen 
family  relationships.  Additionally,  both 
directly  and  through  linkages  with  other 
social  serv  ice  agencies,  the  centers  are 
required  to  furnish  other  assistance  such 
as  health,  education,  legal,  and 
employment  services  geared  to  the 
needs  of  the  individual  clients  and 
families  served. 

For  FY  1985,  a  special  emphasis  is 
again  being  placed  on  strengthening  the 
coordination  of  resources  and  services, 
through  capacity-building  and  technical 
assistance  activities,  for  runaway  and 
homeless  youth  and  their  families  by 
supporting,  through  one-time  grants, 
coordinated  networks  of  private  entities 
at  the  State  and  regional  levels.  Part  III 
of  this  announcement  provide  detailed 
guidance  on  the  requirements  and 
application  procedures  for  this  activity. 

D.  Application  Process 

Eligible  organizations  wishing  to 
compete  for  a  Basic  Center  grant  must 
submit  a  completed  application  by  May 
3. 1985.  Eligible  organizations  wishing  to 
compete  for  a  Coordinated  Networking 
grant  must  submit  a  completed 
application  by  May  10, 1985.  All 
applicants  must  clearly  identify  on  the 
application  form  (SF  424.  Box  7)  whether 
they  are  applying  for  a  Runaway  and 
Homeless  Youth  Basic  Center  Cntnl  or 
Coordinated .Xctworking  Grant. 
Applications  received  in  response  to  this 
announcement  will  be  reviewed  by 
ACYF  and  other  Federal  staff  and  non- 
Federal  experts. 

Agencies  and  organizations  interested 
in  applying  for  funds  may  receive 
application  information  from  ACYF/ 
Family  and  Youth  Services  Bureau, 
Division  of  Program  Operations.  P.O. 
Box  1182,  Washington.  DC.  2(X)13— 
Attention:  ACYF-FYSB-851.  Telephone: 
(202)  755-2987. 
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1.  Assistance  to  Prospective  Grantees 

Section  315  of  the  Runaway  and 
Homeless  Youth  Act  states  that 
potential  grantees  can  receive 
assistance  in  developing  an  application 
to  establish  a  runaway  and  homeless 
youth  center  from  several  sources. 

Informational  assistance  is  available 
from  the  ten  ACYF  regional  offices 
listed  at  the  end  of  this  announcement 
and  may  also  be  received  from  the 
Family  and  Youth  Services  Bureau  (see 
above  for  address). 

2.  Application  Requirements 

In  order  to  be  considered  for  a 
Runaway  and  Homeless  Youth  Basic 
Center  or  Coordinated  Networking 
Grant,  an  application  must  be  submitted 
on  the  forms  and  in  the  manner  required 
by  the  Administration  for  Children, 
Youth  and  Families.  The  application 
must  be  executed  by  an  individual 
authorized  to  act  for  the  applicant 
agency  and  to  assume  responsibility  for 
the  obligations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 
Applications  must  be  prepared  in 
accordance  with  the  guidance  pro\  ided 
in  this  announcement.  All  the 
information  needed  and  the  forms 
required  to  submit  a  complete 
application  under  this  program  are 
contained  in  this  announcement  under 
Appendices  A  and  B. 

3.  Notification  Under  Executive  Order 
12372 

This  program  is  covered  under 
Executive  Order  (E.O.)  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  Part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Progra.ms  and  Activities."  State 
Processes  or  directly  affected  State, 
area-wide,  regional,  and  local  officials 
and  entities  have  60  days  to  comment  on 
the  application,  starting  from  the 
deadline  date  for  application  submission 
to  ACYF.  A  Single  Point  of  Contact 
(SPOC)  to  fulfill  the  requirements  of  E.O. 
12372  has  been  established  in  all  States 
and  territories  except  Alaska.  Idaho. 
American  Samoa  and  Guam  (applicants 
from  these  four  areas  need  take  no 
action  regarding  E.O.  12372).  Applicants 
must  submit  required  material  to  their 
SPOCs  so  ACYF  can  obtain  comments 
from  the  SPOCs  as  part  of  the  award 
process,  j  Applications  for  programs  to 
be  administered  directly  by  Federally 
lecognized  Indian  tribes  are  exempt 
from  the  requirements  of  E  O  12372.) 
.Applicants  should  contact  their  SPOC  as 
soon  as  possible  to  alert  them  of  the 
i.rospective  application  and  receive 
•^pecific  instructions  regarding  the 


process  (see  addresses  at  the  end  of  the 
announcement).  Required  material 
should  be  sent  to  the  SPOC  as  early  as 
possible.  SPOCs  will  submit  their 
comments  directly  to  Dr.  Dominic  J. 
Mastrapasqua.  Acting  Associate 
Commissioner.  Family  and  Youth 
Services  Bureau,  Administration  for 
Children,  Youth  and  Famihcs,  P  O.  Box 
1182,  Washington,  DC.  20013.  HDS  will 
notify  the  State  of  any  application 
received  which  has  no  indication  that 
the  State  Process  has  had  an 
opportunity  for  review. 

4.  Priority  for  Funding 

Sections  311  and  313  of  the  Runaway 
and  Homeless  Youth  Act  (the  Act).  (42 
U.S.C.  5711  and  5713),  require  that 
priority  for  funding,  as  expressed  in 
Criterion  6,  Section  E,  Part  II,  be  given  to 
organizations  with  demonstrated  past 
experience  in  providing  services  to 
runaway  and  homeless  youth,  and  their 
families,  and  to  organizations  requesting 
grants  of  less  than  Si 50,000.  As  specified 
in  45  CFR  1351.12,  "Past  experience 
means  that  a  major  activity  of  the 
agency  has  been  the  provision  of 
temporary  shelter,  counseling,  and 
referral  services  to  runaway  and 
otherwise  homeless  youth  and  their 
families,  either  directly  or  through 
linkages  established  with  other 
community  agencies." 

5.  Availability  of  Forms 

For  your  convenience,  a  copy  of  each 
form  required  to  submit  an  application 
for  a  grant  under  the  Runaway  and 
Homeless  Youth  Program  and  the 
instructions  for  completing  the 
application  are  included  as  Appendix  A 
and  Appendix  B  to  this  announcement. 
The  Program  Performance  Standards 
and  a  description  of  the  National 
Runaway  Switchboard  are  included  as 
Appendix  C.  Title  III  of  Pub.  L.  98-473, 
the  Runaway  and  Homeless  Youth  Act 
and  the  Code  of  Federal  Regulations 
(CFR)  Title  45.  Part  1351,  Runaway 
Youth  Program  may  be  available  at  the 
main  branch  of  your  local  public  library', 
university  libraries,  U.S.  Government 
Printing  Office  bookstores,  or  from  the 
ACYF  regional  offices  listed  at  the  end 
of  this  announcement.  These  materials 
may  also  be  obtained  by  writing  to: 
ACYF/Family  and  Youth  Services 
Bureau.  Division  of  Program  Operations, 
P.O.  Box  1182.  Washington,  D.C.  20013. 
Telephone:  (202)  755-2987. 

Additional  copies  of  this 
announcement  are  also  available  from 
the  above  address  or  may  be  obtained 
from  the  regional  offices  listed  at  the 
end  of  this  announcement. 


6.  Application  Consideration 

All  applications  which  are  complete 
and  conform  to  the  requirements  of  this 
program  announcement  will  be  subject 
to  a  competitive  review  and  evaluation 
process  against  the  specific  criteria 
outlined  in  Sections  U-E  and  III-F  of  this 
program  aniiouncement.  This  review 
will  be  conducted  in  Washington.  DC. 
Reviewers  will  include  individuals 
knowledgeable  in  the  areas  of  youth 
development  and/or  human  service 
programs  (from  States  other  than  the 
one  from  whiih  applications  are  bt^mg 
reviewed).  Federal  stdff  and  oth^r 
experts.  The  results  of  the  competitive 
review  will  be  taken  into  consideration 
by  the  Associate  Commissioner  of  the 
Bamily  and  Youth  Services  Bureau  who. 
in  consultation  with  the  ACYF  regional 
officials,  will  recommend  projects  to  be 
funded.  The  ACYF  Commissioner  will 
make  the  final  selection  of  applicants  to 
be  funded. 

The  Commissioner  may  elect  not  to 
fund  any  applicants  that  have  known 
management,  fiscal  or  other  problems  or 
situations  which  make  it  unlikely  that 
they  would  be  able  to  provide  effective 
services  to  runaway  and  homeless 
youth.  For  example,  this  might  apply  to 
an  applicant  whih  has  failed  to  serve  an 
adequate  number  of  runaway  and 
homeless  youth  in  the  past,  failed  to 
submit  fiscal  reports  on  a  timely  basis, 
and/or  was  unable  to  achieve  the 
objectives  for  which  p.ist  funding  was 
provided. 

In  negotiating  the  final  budget  for 
successful  applicants,  consideration  will 
be  given  to  the  need  expressed  in  the 
application:  the  number  of  runaway  or 
homeless  youth  in  the  community  in 
which  the  center  will  be  located:  the 
existing  availability  of  services  designed 
to  meet  the  immediate  needs  of  runaway 
and  homeless  youth  and  their  families; 
and  the  ran«e  and  tvpos  of  services  to 
be  provkii'd  under  the  proposed  project 
within  the  requirements  of  the  Act,  as 
shown  in  criterion  number  3,  Section  E 
of  Part  II  of  this  announcement. 
Successful  applicants  will  be  notified 
through  the  issuance  oi  a  .Notice  of 
Financial  Assistance  Awarded  which 
sets  forth  the  amount  of  funds  granted, 
the  terms  and  conditions  of  the  grant, 
the  effective  date  of  the  grant,  the 
budget  period  for  which  support  is 
given,  the  non-Federal  share  to  be 
provided,  and  the  total  project  period  for 
which  support  is  provided. 
Organizations  whose  applications  have 
been  disapproved  will  be  notified  in 
writing  of  that  decision. 
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E.  Lfu^f  u^ Siirp.'iis  Ft'drrul  t'acilitivti 
for  Use  as  Hunan  oy  ard  I Icnwlrss 

YrutbCtr.tf^-s 

Section  316(d)  of  the  Act  (42  LI.S.C. 
r)~16(d])  st.ites  that  the  Secrctiiry  nmy 
iTitcr  ;nlo  cooperative  lease 
arrangements  with  States,  localities,  and 
nonprofit,  private  agencies  toprovide 
for  the  use  of  appropriate  surplus 
Fetlcral  facilities.  For  profit  £3gencies  are 
not  eligible  to  lease  surplus  Federal 
fucilities  for  use  as  centers  under  this 
section.  These  facilities,  transferifd  by 
the  General  Services  Administration  to 
the  Department  of  Health  and  Human 
Ser\  ices,  would  be  for  use  as  runaway 
iind  homrless  youth  centers.  For 
example,  any  Government  surplus 
building  or  property  that  could  be  used 
as  a  community-based  or  satellite  center 
to  provide  temporary  housing  or  other 
relevant  services  for  runaways  or 
otherw  ise  homeless  youth,  would  be 
examined  to  see  if  it  qualifies  to  be  u'-ed 
as  surplus  Federal  facilities.  !n  other 
words,  the  primary  purpose  of  the 
lotised  facility  would  be  to  provide 
temporary  shelter  or  conduct  other 
ser\  K.es  to  run.nvay  and  homeless  youth 
,it  no  cost. 

The  Department  ui!l  be  developing 
procedures  to  en.sble  it  to  implement 
this  provision.  When  these  procedures 
h.ive  been  developed  and  appropriate 
propertv  is  available  a  notice  will  be 
published  so  that  interested  parties  may 
contact  the  Administration  for  Children. 
Youth  and  Families  to  obt.nn  more 
specific  information. 

Part  II;  Basic  Center  Grants 


1   Eligible  Applicants 
States,  localities,  private  profit 


and 


to 


non-profit  agencies  and  coordinated 
networks  of  such  agencies  are  eligible 
apply  for  a  Runaway  and  Homeless 
Youth  Basic  Center  Grant  as  long  as 
they  are  net  a  part  of  the  law 
enforcement  structure  or  the  juvenile 
justice  system.  States  are  defined  to 
include  any  State  of  the  United  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Trust 
Territories  of  the  Pacific  Islands,  the 
Virgin  Isl.inds,  Gua,^,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
M.inana  Islands.  (See  42  L'.S  C.  .SGO.'M") 
as  amended  by  Sec.  5(C)  of  Pub.  L.  96- 
5()9.)  Federally  recognized  Indian  tribes 
are  eligible  to  apply  for  grants  as  local 
units  of  government.  Non-Federaliy 
recognized  Indian  tribes  and  Indian 
organizations  are  eligible  to  apply  for 
grants  as  private  nonprofit  agencies. 

B  A  vailahle  Funds 

The  Administration  for  Children. 
Youth  and  P'amilies  expects  to  awiirij  :, 


total  amount  of  dppro\imat(;ly 
$■18,142,706  in  Basic  Center  Grants.  Of 
that  amount,  eighteen  million  dollars 
will  be  divided  among  the  States 
according  to  their  respective  populations 
under  the  age  18.  In  addition,  $142,766 
will  be  split  up  among  those  States 
which  lost  money  due  to  shifts  in 
population  (according  to  the  latest 
available  Census  figures),  in  order  to 
assure  that  the  money  is  being  allocated 
equitably.  This  additional  money  (which 
is  less  than  1%  of  the  eighteen  million 
dollars  which  is  divided  up  among  all 
the  States),  will  be  used  to  case  the 
transition  for  those  States  which  would 
otherwise  experience  a  loss  of  money. 
ACY'F  may  not  allocate  available  dollars 
in  this  manner  in  subsequent  fiscal 
years.  The  grant  awards  will  be  made  to 
an  estimated  270  gruBtees  for  runaway 
and  homeless  youth  centers  in  fiscal 
year  1985.  These  grantees  may  includ*; 
current  grantees;  grantees  located  in 
currently  unserved  communities  that  did 
not  receive  funding  under  the  Runaway 
and  Homeless  Youth  Act  (Title  III.  Pub. 
I,.  98-473)  during  the  previous  center 
grants  competition  held  in  fiscal  year 
1984;  and  new  grantees  applying  to 
provide  services  in  areas  currently 
served  by  existing  grantees.  It  is  also 
anticipated  that  the  project  and  budget 
periods  of  grants  will  tie  for  a  period  of 
12  months. 

The  number  of  Basic  Center  Grants 
awarded  within  each  Stiite  will  depend 
upon  the  State's  allocation  and  the 
number  of  acceptable  applications. 
Also,  all  applicants  under  this 
announcement  will  compete  with  other 
applicants  in  the  State  in  which  their 
services  will  be  provided.  In  the  event 
that  an  insufficient  number  of 
applications  meeting  the  minimum 
criteria  for  funding  are  submitted  from 
within  any  State  jurisdiction,  the 
Assistant  Secretary  for  Human 
Development  Services  may  reallocate 
any  such  unused  funds. 

The  following  table  indicates  the  total 
fiscal  year  1985  allocations  for  each 
State. 

Runaway  and  HomelSSS  Youth  Centers 
Allocations  by  State 


Runaway  and  Homeless  youth  Centers 
Allocations  ev  State— Continued 

(Tolal  57  States— hscal  year  19651 


(Toia<  57  States— 

seal  rear  1985 

I 

Aiat>ama „              „.... 

S324  809 

A-aska _ 

Af■^o<^a       



43.332 
234  669 

Arkansas     

Caltt(xnia    , „.     

1.843.023 

236.045 

216.562 

45  110 

Colsrada..... _     . 

OoniMciicul -_         

Delaware   _ _... 

Osinci  oi  Coiu»i*a. „ 

37.896 
890.782 
456  707 

FionOa _ 

Geo'gia 

Hawaii 

79.911 

Idaho 

iiiinoB  

lr,clian».....__..„. 

lows _ 

Kansas 

KenlucKy _. 

Loutsiana  .. ...,.,.. 

Mai.** _„ 

Maryland 

Massaci>usetM.. 

Michigan 

Minnesota 

Mississippi.. 

MiSSOJf    _.. 

Mor^tana 

Nebraslsa 

Nevada    

New  Hampshire... 
New  Jersey 


New  Mexico 

New  Vor* .  ...„ 

Noon  Carotna 

North  Dakota _ 

onw 

Oklahoma  ....„„„ 

OfeQon    .... 

Pennsylvania- 

Rhode  Island    

South  Caro4ina 

South  Dakota 

Tennesaea „... 

Texaa 

Utah .. 

Vetmoot „ 

Virginia    


Washington...™ 

West  Virginia 

Wisconsin 

Wyoming 

Puerto  Rco 

Virgin  Islands 

American  Samoa ., 

Guam      

Pacific  Trust  Tefntohes 

Northern  Mariana  islands.... 

Total 


89,478 

880.595 
433.107 
223.770 
182,051 
292.351 
381.267 

86.621 
312,020 
397.014 
720.648 
319.417 
224.821 
369.947 

65,842 
124  369 

64.717 

70,626 
533,102 
121,274 
,266,801 
452,958 

55.150 
835,531 
258,305 
199.215 
839  143 

64,967 
260.837 

57.401 
353,704 
305.992 
171,359 

39.393 
404.231 
322,740 
1 5 1 ,944 
388  142 

45,020 
35C.093 

12,631 
4,502 

12  632 

18,046 
2,25! 


18.142,766 


C.  C ranted  Share  of  the  Projeit 

According  to  section  31B(a)  of  the  Act 
(42  LI.S.C.  5716(a)),  a  ten  percent  match 
of  the  total  project  cost  (line  13f  of  SF 
Form  424)  is  required  of  all  grants 
funded  under  this  announcement.  For 
example,  a  total  project  cost  of  S100.(N)() 
must  include  at  least  a  SI 0.000  non- 
Federal  share.  The  non-Federal  portion 
may  be  cash,  in-kind  contributions  or 
grantee  incurred  costs  (including  the 
facility,  equipment  or  services)  and  must 
be  project-related  and  allowable  under 
the  cost  principles  as  provided  in  45 
CFR  Part  74,  the  Department's  regulation 
on  the  Administration  of  Grants.  For- 
profit  applicants  are  reminded  of  the 
prohibition  against  profits  in  the  use  of 
grant  funds  (45  CFR  74.705). 

D.  Populations  To  Be  Served 

Programs  funded  under  this 
announcement  shall  serve  runaway  and 
homeless  youth  under  18  and  their 
families.  All  services,  including 
temporary  shelter,  must  be  provided  in 
accordance  with  45  CP'R  Parts  80.  81  and 
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84  pcrtciining  to  non-discrimination 
under  programs  receiving  Federal 
assistance. 

E.  Review  Criteria 

All  competitive  applications  for 
financial  assistance  to  support  the 
operation  of  basic  centers  fur  runaway 
and  homeless  youth  wHl  be  reviewed 
and  evaluated  against  the  following 
criteria: 

1.  The  reasonableness  of  the  proposed 
bud<>;f;t.  including  a  justification  for 
costs.  The  cost  of  the  propost-d  project  is 
reasonable  in  relation  to  the  proposed 
activities  and  projected  results.  (10 
points) 

2.  The  extent  to  which  the  applicant 
has  demonstrated  the  ability  to  access 
other  resources  which  cm  strengthen 
support  for  the  existing  or  proposed 
center's  activities  and  to  remain  a  viable 
organization  at  the  expiration  of  the 
Federal  funding  period.  (10  points) 

3.  The  extent  to  which  the  application 
documents  the  need  for  services  to 
runaway  and  hcmicless  youth  in  the 
proposed  service  area(s)  (e.g..  specific 
communities,  districts,  neighborhoods) 
on  the  basis  of  a  comprehensive 
community  needs  assessment,  including 
the  extent  to  whirh  the  selection  of 
these  areas  is  based  on  the  incidence  of 
runaway  and  homeless  youth. 

a.  Documentation  of  the  need  and 
availability  of  services  for  runaway  and 
homeless  youth  within  the  locality  to  be 
served  by  the  Runaway  and  Homeless 
Youth  Program,  and  citation  of  the  year 
and  sources  of  these  data.  (5  points) 

b.  Documentation  of  the  number  of 
runaway  and  homeless  youth,  and 
citation  of  the  year  and  source  of  these 
data.  (5  points) 

c.  Evidence  of  a  connection  between 
the  needs  identified  and  the  program  of 
services  planned  or  offered  by  the 
applicant  agency  as  described  in 
criterion  4.  a.  (5  points) 

d.  Description  of  the  relationship 
between  the  location  of  the  proposed  or 
existing  center  to  other  a\  ailable 
services  within  the  community  and  a 
discussion  of  the  results  or  benefits 
anticipated  in  terms  of  both  the  clients 
served  and  the  community  at  large  and 
the  State  [for  example:  the  reunification 
of  youth  with  their  families,  or  their 
placement  in  positive  alternative  living 
arrangements).  (5  points)  Total  (20 
points) 

4.  The  ability  of  the  applicant  to 
design,  establish  or  continue  a  center 
which  can  achieve  the  goals  and 
requirements  of  this  grant  program  as 
set  forth  in  the  Runaway  and  Homeless 
Youth  Act,  the  implementing  regulations 
(45  CFR  Part  1351).  and  the  Program 
Performance  Standards 


a.  Discussion  of  how  the  applicant 
currently  plans,  organizes  and  provides 
services  to  runaway  and  homeless  youth 
and  their  families,  or  would  do  so.  This 
discussion  should  include,  but  not  be 
limited  to,  the  methods  for  providing: 

•  Outreach/community  relations. 

•  Individual  intake. 

•  Case  planning  with  each  youth. 

•  Temporary  shelter. 

•  Individual,  family  and  group 
counseling. 

•  Aftercare. 

•  Service  linkages. 

•  Alternative  placements  for  youth 
who  cannot  return  home. 

•  Leisure  time  activities.  (20  points) 

b.  The  applicant  adequately  provides 
a  description  of  the  procedures  which 
are  or  will  be  employed  in  the  following 
areas: 

•  Documentation  which  shows  that 
the  facility  where  the  youth  will  be 
housed  is  in  compliance  with  applicable 
State  and  local  licensing  requirements 
or  a  description  of  the  steps  that  would 
be  taken  to  comply  with  these 
requirements;  and  certification  that  no 
more  than  20  youth  will  be  sheltered  in  a 
single  facility. 

•  Procedures  that  are  or  will  be 
employed  in  providing  shelter  on  a  24- 
hour  basis  to  runaway  and  homeless 
youth  directly  or  indirectly. 

•  Procedures  that  are  or  will  be  used 
in  verifying  the  safe  arrival  of  youth 
either  at  home  or  in  an  alternative  living 
arrangement. 

•  Procedures  that  are  or  will  be 
employed  in  contacting  the  parents  or 
legal  guardians  if  the  youth  is  provided 
temnporary  shelter,  including  a 
summary  of  applicable  State  and  local 
laws  regarding  parental  permission 
requirements. 

•  Provisions  for  linking  the  center's 
activities  with  the  National  Runaway 
Switchboard. 

•  Description  of  how  the  center  has  or 
will  develop  working  relationships  with 
law  enforcement,  juvenile  court,  school 
system,  and  local  public  and  private 
agency  personnel,  including  procedures 
for  returning  youth  who  have  run  away 
from  correctional  institutions  in 
accordance  with  applicable  Federal. 
State  and  local  laws.  • 

•  Description  of  how  the  center  has  or 
will  actively  participate  in  local  and 
State  networks  or  coalitions  of  youth 
serving  agencies  or  other  human  service 
organizations.  (10  points) 

c.  The  applicant  provides  a  discussion 
of  plans  for  collecting  and  maintaining 
adequate  statistical  records  profiling  the 
youth  and  families  served  and  the 
procedures  to  be  employed  to  ensure  the 
confidentiality  of  this  information.  (5 
points) 


d.  The  applicant  provides  an 
organizational  chart:  describes  how  the 
project  is  or  will  be  staffed,  how  staff 
are  or  will  be  selected,  trained  and 
supervised;  and  how  the  organization 
ensures  or  will  ensure  24  hour 
accessibility  as  well  as  an  adult/youth 
ratio  at  all  times  to  assure  adequate 
supervision  and  treatment;  and  provides 
position  descriptions  and  resumes  for 
key  staff  and  a  listing  of  board 
members.  This  criterion  includes  a 
description  of  the  recruitment,  training 
and  utilization  efforts  for  volunteers  in 
the  organization,  including  their  roles; 
and  the  extent  to  which  the  program  has 
defined  or  proposes  specific  roles  for 
youth  in  planning,  policy,  decision 
making  and  service  delivery.  (5  points) 
Total  (40  points) 

5.  A  description  of  how  the  applicant 
provides  or  plans  to  provide  outreach 
and  other  activities  designed  to  prevent 
runaway  behavior,  and  to  reunite  youth 
with  their  families.  (15  points) 

6.  The  extent  to  which  the  applicant 
organization  has  demonstrated 
experience  in  planning,  organization  has 
and/or  providing  information, 
temporary  shelter,  counseling  and 
referral  services  to  runaway  and 
homeless  youth  and  their  families.  (5 
points)  Total  100  points 

F.  Instructions  for  Completin};  thp 
Application 

1.  Application  Requirements.  In  order 
to  be  considered  for  a  Basic  Center 
Grant,  an  applicant  must  submit  one 
signed  original  and  two  copies  of  the 
grant  application,  including  all 
attachments.  ACYF  encourages  the 
subm.ission  of  an  additional  five  copies 
for  a  total  of  one  original  and  seven 
copies  in  order  to  expedite  the 
processing  and  to  facilitate  the  panel 
review  process.  There  is  no  penalty  for 
not  submitting  these  additional  copies. 
The  original  copy  of  the  application 
must  have  original  signatures.  Each  copy 
should  be  stapled  (back  and  front)  in  the 
upper  left  corner.  One  copy  of  the 
com.plete  application  should  be  sent  to 
the  appropriate  Regional  Office  listed  at 
the  end  of  this  announcement.  The 
remaining  complete  applications, 
including  the  original  and  all  ether 
copies,  must  be  sent  to:  HDS  D!\  ision  of 
Grants  and  Contracts  Maniigement.  330 
Independence  .'\venue.  SW..  Room  1740. 
Washington.  D.C.  20201— .Attention 
ACYF-FYSB-851   The  proeram 
announcement  number  (13623-851)  must 
be  clearly  identified  on  the  application 
(SF  424.  box  eb).  In  order  to  facilitate 
handling,  please  do  not  use  covers, 
binders  or  tabs  Three  extra  copies  of 
the  SF-424  and  three  copies  of  the  cover 
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shect/dhstr.icl.  stapled  toj^ethiT  apart 
from  the  copies  of  the  applic.jtion,  are 
requested. 

2.  Content  of  Applicution.  Each  copy 
of  the  application  must  contain  the 
foiiowm^  Items  m  the  order  listed: 

a.  A  Standard  Form  424,  page  1. 

b.  A  Project  Ab.stract  Form. 

c.  Part  11 — Project  Approval 
Information. 

d.  Part  ill — Budget  liiformatii:)n. 

e.  Part  IV — Project  Narrative 

f.  HHS-SF  441,  Assurance  of 
Compliance.  Title  VI,  Civil  Rights  Act  of 
19«>4. 

g.  HHS-SF  fi4I,  Assur.ince  .)f 
Compliance,  Sec  ,'504,  Rehabilitation  Act 
of  1^73,  .-Xs  Amendeii. 

3.  /nstrac  tioiis  for  Pri'pariir^ 
Applicution.  For  your  convenience,  we 
have  reprinted  the  forms  and 
instructions  for  appU  ing  for  Federal 
Assistance  from  HDS  programs  as 
Appendices  .\  and  B  to  this 
announcement.  We  suggest  th.it  >ou 
reproduce  the  forms  and  use  them  to 
prepare  your  application. 

Prepare  your  application  in 
accordance  with  the  following 
instructions: 

.1,  Standard  Form  424.  page  1  (follow 
mstruclicjns  cont. lined  in  Appendix  B). 

b.  Project  Abstract  form. 

Ple.ise  complete  the  Project  Abstract 
Form  contained  in  Appendix  A  of  this 
announcement.  In  order  to  facilitate 
handling,  do  not  use  covers,  binders,  or 
t.ibs. 

c.  Par!  11 — Proit'i.t  Approval 
Information,  This  ftirm  is  self- 
expl.in.itorv  . 

d.  Part  111 — Bud;;et  Information. 
(."omplete  P.irt  III  in  accordance  with 

the  inslriictujns  cnnt.imed  in  Appendix 
B 

e.  r.ible  of  Contt.'P.ts,  Provide  a  table 
of  contents  for  the  Part  IV  n.trrative. 
includuiL!  a  listing  of  any  appendices. 

f.  Part  IV — Project  N.irr.itive — Basic 
Center  Cir.ints, 

Descnl)e  the  pio|ri  t  vou  propose  in 
response  to  this  announcement.  Your 
n.irrative  should  provide  inforni.ation  on 
how  the  application  responds  to 
legisl.i'ive  requirements  and  rs'view 
criteri.i  set  forth  in  this  annonni:ement 
(Part  II.  Section  F).  Please  limit  your 
narr.itive  to  32  pages  [single  spaced] 
plus  .attachments, 

1,  Ohi''('livi's  and  ,\'fi'(/  Fur  j'his 
.\ssi'ilun<  f.  (4  pages  m.ixiriiiim,  single 
spaced,) 

Provide  a  concise  description 
documenting  the  need  for  services  for 
runaway  ;ind  homeless  youth  in  the  area 
to  be  served.  These  data  must  be 
documented  by  source  and  ye,ir.  and 
m.iy  be  compiled  from  the  most  recent 
census,  police,  juvenile  court,  welfare. 


existing  runaway  services  and  other 
sources,  (1)  Information  should  include 
data  on  the  incidence  of  runaway  and 
homeless  youth  in  the  geographic  area 
to  be  served  including  the  demographics 
of  males,  females;  ethnic  origin;  ages: 
State  of  origin;  services  needed  by  youth 
and  families;  an  analysis  of  the 
adequacy  of  existing  services  for 
runaway  and  homeless  youth  in  the 
community;  and  the  outcomes 
anticipated  from  the  services  to  be 
provided.  Especially  in  area  of  low 
popul.ition  density,  a  strong  evidence 
should  be  presented  which  documents 
the  number  of  runway  and  homeless 
youth  and  more  import. intly,  the 
complexities  of  providing  needed 
services  to  the  target  popuhition  in  such 
areas.  j 

(2)  Demonstrate  the! connection 
between  the  needs  identified  and  the 
program  of  services  planned  or  offered 
by  the  applicant  agency. 

2.  Re'iults  or  Benefits  Expectud.  (2 
pages  maximum,  single  spaced.) 

This  section  shouldlidentify  the 
results  and  benefits  Id  be  derived  from 
the  implementation  o^  services  to 
runaway  and  homelefc  youth  and  their 
families  under  this  grant  program. 
Specifically,  the  applicant  should 
describe:  the  results  or  bemifits 
anticipated  in  terms  of  clients  served 
and  the  community-at-large  (for 
example:  youth  reunification  with  the 
family,  or  their  placenaent  in  appropriate 
living  arrangements). 

In  addition,  explain  the  criteria  to  be 
used  to  evaluate  the  results  or  success 
of  the  project  and  to  ck't(!rmine  if  the 
results  and  benefits  ijjmtified  are  being 
achieved. 

3.  Approach.  (20  pages  maximum, 
single  spaced,  excluding  timetables, 
charts,  supporting  documentation  or 
listings) 

a.  This  section  of  the  program 
narrative  must  describe  the  specific  pl.an 
of  action  and  program  of  service;,  that 
would  be  provided  under  the  proposed 
project  as  well  as  reflect  a 
conceptualization  of  the  issues  to  be 
addressed  relative  to  runaway  and 
homeless  youth  and  their  families. 
Specifically,  the  program  narrative  must 
address  at  a  minimum  the  following 
areas: 

(i)  The  services  the  center  providi!s  or 
would  provide  to  runaway,  homeless 
and  other  vulnerable  youth  and  their 
families  and  how  they  are  or  would  be 
provided,  including  at  a  minimum: 
outreach/community  relation;  individual 
intake;  case  planning  with  each  youth; 
temporary  shelter;  individual  and/or 
group  counseling;  family  counseling; 
service  linkages;  and  alternative 


placements  for  youth  who  cannot  return 
home. 

(ii)  Documentation  that  the  center  ^s 
or  will  be  located  in  an  area  which  is 
frequented  or  easily  reached  by 
runaway  and  homeless  youth  and  their 
families. 

(hi)  A  description  of  how  shelter 
services  will  be  prov  idiMl  either  direclly 
or  indirectly  on  a  24-hour  basis;  any 
applicable  local  and  State  licensing 
re(iuirements  and  how  they  have  been 
or  will  be  achieved;  and  certiiu  ation 
that  no  more  than  20  youth  w  ill  be 
housed  in  a  single  facility  with  a  ratio  of 
stiff  to  youth  of  sufficient  proportion  to 
assure  adequate  supervision  .md 
treatment. 

(iv)  The  procedures  that  are  or  will  iie 
emploved  for  contacting  youths'  parents 
or  legal  guardians,  preferably  wilhin  24 
hours  but  not  to  exceed  72  hoiir^,  of  the 
time  youth  enter  the  prog.-am,  and  a 
summary  of  applicable  local  and  Stale 
laws  regarding  parental  permission 
requirements. 

(v)  The  procedures  that  are  or  will  be 
employed  for  verifying  the  safe,  arrival 
of  youth  either  at  home  or  in  an 
allcrn.itive  living  arrangemi'nt. 

(vi)  The  procedures  that  are  or  will  be 
employed  for  providing  aftercare 
services  (the  range  of  services  prov  ided 
to  youth  having  left  the  runaw.n  / 
homeless  youth  shelter). 

Discuss  the  extent  to  whiih  the 
program  has  or  will  have  the  capaiity  to 
provide  these  services  directly  or 
indirectly  through  linkages  with  other 
programs  of  a  similar  natu.-e,  to  those 
youth  who  are  returneil  beyond  the 
State  in  which  the  applicant  (enter  is 
located. 

(vii)  A  description  of  how  the  center 
has  or  will  link  its  activities  with  the 
National  Runaway  Switchboard  which 
has  been  developed  to  facilitate 
communication  between  runaway  and 
homeless  youth  and  their  families. 

(viii)  A  description  of  how  the  center 
has  or  will  develop  working 
relationships  with  l,iw  enforccn;;;nt, 
juvenile  court,  school  system,  and  local 
public  and  private  agency  personnel 
including  procedures  for  returning  youth 
who  have  run  away  from  correctional 
institutions  in  acccjrdance  with 
applicable  Federal.  State  and  loc.d  l.ius. 

(i\)  A  description  of  how  the  center 
has  demonstrated  active  particip.jtion  or 
will  partcipate  in  local  and  State 
networks  or  coalitions  of  youth  serving 
agencies  or  other  human  services 
organizations. 

b.  Provide  quantitative  monthly  or 
quarterly  reports  or  projections  of  the 
accomplishments  that  have  been  or  will 
be  achieved,  such  as  the  number  of 
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runHway  and  hompless  youth  and  their 
families  to  be  served. 

c.  Identify  the  kinds  of  data  to  be 
collected  and  discur.s  how  thi;  project 
will  maintain  adequate  statistical 
records  profiling  the  youth  and  families 
served;  and  the  procedures  that  are  or 
will  be  employed  to  ensure  the 
confidentiality  of  this  information. 

4.  Geographic  Location.  Describe  the 
pri'cise  location  of  the  project  as  well  as 
the  geographic  area  served  or  to  be 
served  by  the  proposed  project.  Maps  or 
other  graphic  aids  may  be  attached  (1 
page). 

5.  Organizational  Capublility.  (5 
pages  maximum,  single  spaced, 
e.vcluding  position  descriptions  or 
resumes). 

FYovide  an  organizational  chart  and 
describe  the  following:  how  the  program 
is  or  will  be  staffed:  how  staff  are  or  will 
be  selected,  superviseti  and  trained:  how 
the  organization  ensures  or  will  ensure 
24-hour  accessibility  to  its  services  and 
an  adequate  youth/adult  staff  ratio  at 
all  times:  and  how  specific  roles  for 
youth  have  or  will  be  defined  in 
planning,  policy  decisionmaking  and 
service  delivery. 

a.  Provide  position  descriptions  and 
resumes  or  qualifications  required  for 
key  positions  in  the  prugram  (e.g..  the 
Executive  Director.  Counseling 
Supervisor),  and  a  listing  of  board 
members,  as  applicable.  Describe  how 
the  organization  involves  or  will  involve 
other  members  of  the  conimumity  and 
State  in  its  program.  Demonstrate  that 
the  organization  has  legal  and  fiscal 
viability  in  accordance  with  the 
provisions  of  the  CP'R,  Title  45.  Part  "4. 

b.  Describe  the  recruitment,  training 
and  utilization  efforts  for  volunteers  in 
the  organization,  including  the  roles 
volunteers  have  or  will  have  in  service 
delivery,  outreach  in  the  community, 
and  as  members  ol  the  Board  of 
Directors  or  advisory  group. 

6.  Plaiis  and  Assurances.  Applicants 
should  provide  a  statement  evidencing 
that  they  will  comply  with  the  program 
requirements  provided  in  the  Code  of 
Federal  Regulations,  Title  45,  Part  1351. 

CJosing  Date  for  Receipt  of  Applications 

The  closing  date  for  receipt  of 
applications  under  Part  II  of  this 
announcement  is  May  3,  1985. 
Applications  must  be  mailed  or  hand 
delivered  to:  HHS/Division  of  Grants 
and  Contracts  Management.  3.'10 
Independence  Avenue.  S.W.. 
Washington,  D.C.  20201.  Room  1740. 
Attention:  ACYF/FYSB  851. 


IJfudii/iCi.  lor  Submission  of 
Applications 

A.  Deadlines.  Applications  shall  be 
considered  as  meeting  an  announced 
lieadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date  at  a  place  specified  in  the  program 
announcement,  or 

2.  Sent  on  or  before  the  deadline  date, 
and  received  by  granting  agency  in  lime 
to  be  considered  during  the  competitive 
review  and  evaluation  process. 
(Applicants  must  be  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Servit:e  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

D.  Late  applications.  Applications 
which  do  not  meet  the  criteria  in 
paragraph  A.  of  this  section  are 
c  onsidered  la.te  applications.  The 
granting  agency  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

C.  Extension  of  deadline.  The  granting 
agency  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc..  or  when  there 
is  a  widespread  disruption  of  the  avails. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

Part  III:  Coordinated  Networking  GrHnt'- 

■■\.  Background  Information 

In  FY  1985,  a  special  emphasis  is 
again  being  placed  on  strengthening  the 
coordination  of  resources  and  services 
to  runaway  and  homeless  youth  and 
their  families.  The  specific  objective  of 
the  FY  1985  grants  will  be  the  effective 
use  of  service  networks  as  coordinated 
vehicles  for  the  provision  and  exchange 
of  programmatic  and  operational 
expertise  between  and  among  centers  ' 
which  serve  runaway  and  homeless 
youth  and  their  families.  This  objective 
is  based  on  the  results  of  several 
programmatic  activities  within  FYSB  for 
strengthening  the  capabilities  of 
r'.inavviiy  and  homeless  youth  centers. 
These  results  include  innovative 
program  models  and  service  approaches 
developed  as  a  result  of  recent  research 
and  demonstration  efforts  and 
preliminary  outcomes  from  the  FY  1984 
Coordinated  Networking  grants. 

Approximately  10  to  15  grants  will  be 
awarded  under  the  Coordinated 
Networking  Grants  activity.  Applicants 
may  be  already  established  networks  or 
networks  to  be  established  in  response 
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to  the  requirements  of  this  progr.im 
announcement. 

All  applications  received  in  response 
to  this  section  of  the  announcement  will 
be  competitively  reviewed  and 
evaluated  on  a  national  basis,  without 
regard  to  State  allocations.  All  grantees 
shall  be  required  to  document  in 
quarterly  reports,  tlirough  descriptive 
summaries,  the  specific  outcomes  of  the 
networking  activities  supported  by  this 
grant. 

Described  below  are  the  requirements 
and  instructions  for  submitting  grant 
applications  under  this  section  (Part 
III — Coordinated  Networking  Grants)  of 
the  FY  1985  Runaway  and  Homeless 
Youth  Program  Announcement. 

Approximately  5650,000  will  be 
available  to  support  grants  under  this 
section  of  the  announcement.  It  is 
expected  that  grant  awards  will  range 
from  S50.000  to  580,000. 

The  project  periods  for  all  networking 
grants  funded  under  this  announcement 
will  be  12  months  or  less. 

B.  Eligible  Applicants 

Coordinated  networks  of  agencies  are 
eligible  to  apply  for  a  Coordinated 
Networking  Grant  if  they  are  not  a  part 
of  the  law  enforcement  structure  or  the 
juvenile  justice  system. 

A  coordinated  network  of  agencies  is 
defined  as  an  association  of  two  or  more 
private  organizations  whose  purpose  is 
to  develop  or  strengthen  services  to 
runaway  or  homeless  youth  and  their 
families.  For  the  purposes  of  this 
announcement,  networks  ma\  he  Slat- 
wide.  multi-Stale,  or  regional  in  nature. 
Regional  applicants  are  not  restricted  to 
the  HHS  organizational  definition  of 
States  grouped  as  regions,  Multi-State  is 
considered  two  or  more  States  and  a 
regiimal  network  is  defined  as  four  or 
more  States,  Priority  will  be  given  to 
regionally  composed  networks. 

C.  Overview  of  Coordinated  Networking 
Grants 

Using  receni  evaluation  studies  and 
program  monitoring  data.  AfYF  Family 
and  Youth  Service  Bureau  IFYSB)  has 
identified  two  areas  in  which  network 
strengthening  and  development 
activities  are  critically  needed.  A 
networking  approach  to  building  the 
centers'  capacity  and  developing 
programmatic  expertise  in  several  areas 
would  offer  a  unique  opportunity  to 
successfully  meet  the  long-term  needs  of 
runaway  and  homeless  youth  beyond 
temporary  shelter  care.  Most  often, 
centers  are  dependent  on  the 
responsiveness  and  resources  of  the 
existing  service  delivery  systems  to 
meet  long-term  service  needs.  The 
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coordination  and  development  of  new 
resources  is  a  demanding  effort. 
Runaway  and  homeless  youth  centers 
need  assistance  in  these  efforts  since  so 
much  of  their  resources  are  directed 
toward  the  crisis  and  intervention 
services  they  are  mandated  to  deliver. 

Therefore,  during  FY  1985.  ACYF  is 
supporting  a  coordinated  networking 
effort  which  is  designed  to;  (1)  Improve 
the  awareness  and  use  of  new  practices, 
program  models  and  staff  expertise 
between  and  among  centers  in  areas 
such  as  youth  employment,  independent 
living  and  combatting  juvenile 
prostitution;  and  (2)  strengthen  the 
operational  and  programmatic 
capabilities  of  centers  in  areas  such  as 
fiscal  management,  alternative  funding, 
and  program  evaluation.  Accordingly, 
the  FY  1985  Networking  grants 
encompass  two  broad  categories — 
capacity  building  and  center-based 
problem  solving  support.  The  topic  areas 
of  each  category  are  described  in  Cl  and 
C.2  below. 

Each  Networking  grant  awarded 
during  this  funding  cycle  will  address 
both  Cl  and  C.2  categories.  Each  grant 
will  provide  expertise  in  no  more  than 
two  of  the  capacity-building  topic  areas 
discussed  in  Cl  below.  In  addition,  each 
grant  will  provide  center-oriented 
problem-solving  support  in  at  least  one 
of  the  areas  in  C.2  below.  This  will 
enable  ACYF  to  assure  that  networking 
resources  are  available  to  all  centers. 
and  at  the  same  time,  reduce  the 
likelihood  of  excessive  duplication  of 
expertise  and  effort  nationwide. 
Networking  grantees  will  be  brought 
together  for  one  or  two  coordinating 
meetings  during  FY  1986  to  enhance 
interchange  and  cooperation  among 
them. 

1.  Coordinated  Networking  for  Capacity 
Building 

In  the  last  four  years,  ACYF  has 
supported  efforts  which  have  resulted  in 
the  development  of  service  delivery 
models,  curricula,  and  new  practices  to 
effectively  address  the  myriad  needs  of 
runaway  and  homeless  youth  and  their 
families.  This  new  knowledge  and 
experience  has  yet  to  be  transferred  to 
runaway  and  homeless  youth 
practitioners  and  appropriate  policy- 
makers or  to  be  fully  utilized  for  the 
benefit  of  vulnerable  youth  and  their 
families.  Past  programmatic  experience 
indicates  coordinated  service  networks 
can  transfer  new  information  and 
practices  and  reinforce  standard 
practices  and  procedures  to  lessen  the 
gap  between  knowledge  and  practice  in 
runaway  and  homeless  youth  centers  in 
a  manner  which  is  both  effective  and 
cost  efficient.  The  effective  and  efficient 


transfer  of  new  practices  and  program 
models  will  increase  the  capacity  of 
runaway  and  homeless  youth  service 
providers. 

ACYF  is  supporting  the  conduct  of 
capacity  building  activities  which  will 
strengthen  the  long-term  capabilities  of 
runaway  and  homeless  youth  centers 
through  the  transfer  of  new  knowledge 
and  practices  and  the  conduct  of 
training  at  the  local.  State,  and  regional 
levels.  In  responding  to  this  section, 
applicants  should  identify  the  topic  and 
sub-topic  areas  which  they  will  address 
and  articulate  the  goals  and  objectives 
to  be  achieved  through  the  grant. 
The  applicant  should  provide  a 
discussion  of  the  topic(s)  chosen  which 
exhibits  a  working  knowledge  of  the 
topic  and  related  issues.  Grantees  will 
be  expected  to  work  with  ACYF  to 
identify  resource  materials  (curricula, 
how-to  manuals,  final  reports)  which 
could  be  used  as  reference  and  source 
documents  for  the  capacity-building 
activities  under  the  grant.  Applicants 
will  identify  and  describe  the 
programmatic  needs  related  to  the 
topic(s)  chosen  in  the  area  to  be  served 
by  the  grant;  and  the  program  and  staff 
expertise  available  in  the  service  area. 
Moreover,  applicants  shall  identify  and 
describe  the  activities  which  will  be 
implemented  to  improve  the  capabilities 
of  centers  and  groups  of  centers  to  meet 
the  long-term  needs  of  runaway  and 
homeless  youth  and  their  families  in  the 
topic  area(s)  chosen.  Some  examples  of 
the  types  of  activities  which  would  be 
supported  under  section  Cl  include,  but 
are  not  limited  to;        . 
— Staff  exchanges 
— Skill  building  training 
— On  line  computer  applications 
— Self-instruction 
— Bulletin  boards 
— Resource  sharing 
— Regional  issue  forums 
— Outreach  and  public  education 

seminars 
Following  is  a  list  of  issues  on  which 
FYSB  has  or  will  have,  during  the  life  of 
these  networking  grants,  products 
(ranging  from  final  reports  through 
documented  models  to  training 
curricula)  available  for  use  and 
dissemination  through  the  grants. 

a.  Independent  Living. 
— Recruitment  and  screening 
— Licensing  requirements 
— Need  of  homeless  youth  versus 

voluntary  absence 
— Clinical  designs  (documenting 

incremental  stages  of  progress  of 

clients) 
— Program  evaluation 
— Effect  of  housing  options  on  service 

effectiveness 


— Dissemination  to  local  governments 
and  shelters  of  information  on 
independent  living  as  an  alternative 
\o  foster  care 

b.  Reunificution. 

— Peer  support  family  therapy  models 
— Primary  prevention  services  to  the 

community  at  large 
— Aftercare  services 
— Resource  development 

c.  Youth  Employment. 
— Entrepreneurship 

— Pre-employment  training  (job 

readiness) 
— Training  in  high  technologies  through 

public  private  initiatives 
— Shelter-based  employment  training 

and  job  placement 
— Cottage  industry  development 
— Job  exposure  for  young  adolescents 

d.  Juvenile  Prostitution. 

— Case  management  techniques 

— Outreach 

— Community  education 

Transitional  services  for  former  juvenile 

prostitutes 
— Community-based  service  delivery 

models 
— Dissemination  of  service  approaches 

e.  Youth  Service  Strategies. 

— Dissemination  of  information  and 

models  of  the  State-wide  host  home 
concept 

— Dissemination  of  information  on  "safe 
place"  strategies  for  extending 
youth  services  through  volunteer 
sites  and  counselors 

— Development  of  volunteer  legal 
services  using  the  ABA  model  to 
provide  free  legal  services  to  center 
staff  and  clients 

Applicants  should  address  no  more 
than  two  topic  areas  in  this  section.  In 
order  to  exhibit  a  working  knowledge  of 
the  issue(s),  each  application  should 
identify  and  describe  the  major 
concepts,  new  practices  and  innovative 
service  approaches  for  each  issue(s) 
selected.  The  applicant  should  specify 
the  proposed  approach  which  would  he 
implemented  under  this  section,  if 
awarded;  describe  the  activities  nd 
program  support  to  be  provided;  justify 
the  need  for  these  activities;  list  the 
proposed  participants  and/or  recipients; 
document  the  participants'  and/or 
recipients'  desire  for  such  support;  and 
describe  how  the  impact  of  the  project 
activities  will  be  measured. 

2.  Networking  for  Center-Oriented 
Problem  Solving  Support — Long  and 
Short-Term 

Runaway  and  homeless  youth  centers 
are  continually  faced  with  the  challenge 
of  addressing  complex  service  needs 
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with  limited  resources.  Federally  funded 
centers  and  non-federally  funded 
service  providers  experience  periodic 
need  for  problem  solving  kinds  of 
support  in  order  to  maintain  and/or 
increase  their  capabilities  to  serve 
runaway  and  homeless  youth  and  their 
families. 

These  needs  are  not  necessarily 
related  to  major  trends  or  established 
significant  issues  but  are  more  oriented 
to  the  fluctuations  of  individual  center 
program  growth  and  development. 
Specifically,  this  section  addresses  the 
planning,  management  and 
organizational  development  needs 
which  will  improve  the  centers'  day-to- 
day operational  capacity.  Coordinated 
networks  continue  to  be  excellent 
sources  of  such  support. 

Some  of  the  topics  to  be  addressed  by 
networking  in  this  area  shall  include  but 
are  not  limited  to: 

a.  Development  of  alternative  funding 
sources. 

b.  Aftercare  systems. 

c.  Case  management  and  planning. 

d.  Program  evaluation. 

e.  Client  and  management  information 
systems. 

f.  Computer  applications  for 
improving  shelter  operations  (e.g..  self- 
instruction,  resource  sharing). 

g.  Fiscal  management. 
Applications  should  address  one  or 

more  functional  areas  under  section  C.2, 
and  should  describe  the  support  to  be 
provided,  justify  the  need,  indicate 
whether  the  support  is  long-term  or 
short-term,  list  the  recipients,  document 
the  recipients"  desire  for  such  support, 
and  describe  how  the  cost-efficiency  of 
the  support  provided  will  be  measured. 

D.  A  vailable  Funds 

Approximately  $650,000  will  be 
available  for  Coordinated  Networking 
Grants.  ACYF  expects  to  award 
between  10-15  such  grants  in  FY  1985. 

E  Grantee  Share  of  the  Project 

According  to  section  318(a)  of  the  Act 
|42  U.S.C.  5716(a)],  a  ten  percent  match 
of  the  total  project  cost  (line  13f  of  SF 
Form  424)  is  required  of  all  grants 
funded  under  this  announcement.  For 
example,  a  total  project  cost  of  $80,000 
must  include  a  $8,000  non-Federal  share. 
The  non-Federal  portion  may  be  for 
grantee  incurred  costs  or  in-kind 
contributions  [including  the  facility, 
equipment  or  services  and  must  be 
project-related  and  allowable  under  the 
cost  principles  as  provided  in  45  CFR 
Part  74,  the  Department's  regulation  on 
the  Administration  of  Grants.  For-profit 
applicants  are  reminded  of  the 
prohibition  against  profits  in  the  use  of 
grant  funds  (45  CFR  74.705)]. 


/•'.  Review  Criteria 

All  Coordinated  Networking  Grant 
applications  must  be  complete  and  meet 
the  deadline.  They  will  be  reviewed  and 
evaluated  against  the  following  cntcriii. 

Criterion  1:  Responsiveness  to 
Program  Announcement.  The  applicant 
clearly  identifies  and  addresses  the 
issue  area(s).  The  applicant  clearly 
documents  the  need  for  the  proposed 
activities  to  be  undertaken.  The 
geographic  area  to  be  served  is  as  large 
(in  terms  of  number  of  States  included) 
as  is  reasonably  possible.  (20  points) 

Criterion  2:  Soundness  of  Approach.  A 
clear  discussion  of  the  feasibility  of  the 
proposed  effort  is  provided.  The  ability 
of  the  applicant  network  to  achieve  the 
proposed  objectives  is  described.  The 
level  of  effort  required  is  discussed  and 
is  adequate  to  conduct  the  proposed 
activities.  A  clearly  stated  workplan, 
staff  loading  for  task  accomplishment,  is 
provided.  (30  points) 

Criterion  3:  Budget  Appropriateness 
and  Reasonableness.  The  proposed 
budget  is  commensurate  with  the  level 
of  effort  needed  to  accomplish  the 
proposed  objectives.  The  cost  of  the 
proposed  activity  is  reasonable  in 
relation  to  the  value  of  the  anticipated 
results.  The  contribution  of  the 
collaborative  agencies  or  organizations 
is  assured  in  writing  «nd  included  with 
the  application  when  it  is  submitted. 
The  participation  of  agencies  other  than 
the  applicant,  such  as  network  member 
agencies,  is  evidenced  by  a  letter 
indicating  agreement  to  participate.  (15 
points) 

Criterion  4:  Staffing  and  Management. 
The  proposed  staff  are  well  qualified  to 
carry  out  the  proposed  activity.  The 
division  of  responsibilities  is 
appropriate  to  earn,'  out  workplan  tasks. 
The  applicant's  facilities  and/or  staff 
available  to  achieve  the  proposed 
objectives  are  adequate.  (15  points) 

Criterion  5:  Identified  Outcomes.  The 
identification  of  specific  quantifiable 
outcomes  (i.e.,  an  increase  in  the 
number  of  centers  and/or  States 
included  in  and  benefitting  from  the 
network:  involvement  in  State-wide  or 
region-wide  outreach/prevention  efforts: 
problem-solving  support  in  case 
planning  and  management  provided  to 
"x"  number  of  centers;  and  family 
support  models  developed  serving  "y" 
number  of  families).  (20  points)  Total: 
100  points 

G.  Instructions  for  Completing 
Applications 

1.  Application  Requirements.  In  order 
to  be  considered  for  a  Coordinated 
Networking  Grant,  an  applicant  must 
submit  one  signed  original  and  two 


copies  of  the  grant  application,  including 
all  attachments.  ACYF  encourages  the 
submission  of  an  additional  five  copies 
for  a  total  of  eight  copies  in  order  to 
expedite  the  processing  and  to  facilitate 
the  panel  review  process.  There  is  no 
penalty  for  not  submitting  these 
additional  copies.  The  original  copy  of 
the  application  must  have  original 
signatures.  Each  copy  should  be  stapled 
(back  and  front)  in  the  upper  left  corner. 
One  copy  of  the  complete  application 
should  be  sent  to  the  appropriate 
Regional  Office  listed  at  the  end  of  this 
announcement.  The  remaining  complete 
applications,  including  the  original  and 
all  other  copies,  must  be  sent  to  HDS/ 
Division  of  Grants  and  Contracts 
Management.  330  Independence 
Avenue,  S.W..  Room  1740,  \\  ashmgton. 
DC.  20201— Attention  ACYF-FY'SB-851. 
The  program  announcement  number 
(13623-851)  must  be  clearly  identified  on 
the  application  (SF  424.  box  6b).  Mark 
the  symbol  "NET"  in  large  letters  with  a 
red  marker  pen  in  the  upper  right  hand 
comer.  In  order  to  facilitate  handling. 
please  do  not  use  covers,  binders  or 
tabs. 

Three  evtra  copies  of  SF  424  and  three 
copies  of  the  cover  sheet/abstract 
stapled  together  apart  from  the  copies  of 
the  application  are  requested.  The 
special  identifier,  ".NET",  should  be 
applied  to  the  three  extra  copies  of  the 
SF  424  and  abstract  form  as  well, 

2.  Content  of  Application.  Each  copy 
of  the  application  must  contain  each  of 
the  following  items  in  the  order  listed: 

a.  A  Standard  Form  (SF)  424.  page  1. 

b.  A  Project  Abstract  Form, 

c.  Part  II — Project  Approval 
Information. 

d.  Part  III — Budget  Information. 

6.  Part  IV — Project  Narrative  which 
includes: 

(i)  A  table  of  contents,  inc  luding  a 
listing  of  any  Appendices. 

(ii)  Project  narrative,  no  more  than 
twenty-seven  pages  long,  single  spaced 
and  typewritten  on  one  side  only, 
completed  according  to  instructions 
listed  below. 

(iii)  Organizational  capability 
statement  or  materials,  no  more  than 
two  singk-spaced  typewritten  pages. 
(See  instructions  below.) 

f.  HHS-SF  441.  Assurance  of 
Compliance,  Title  VI,  Civil  Rights  Act  of 
1964 

g.  HIIS^SF  641.  Assurance  of 
Compliance.  Sec.  504,  Rehabilitation  Act 
of  1973.  As  Amended 

3.  Instructions  for  Preparing 
Applications.  For  your  convenience,  we 
have  reprinted  the  forms  and 
instructions  for  applying  for  Federal 
assistance  from  HDS  programs  as 


Appendices  A  and  B  to  this 
announcement.  We  suggest  that  you 
reproduce  the  forms  and  use  them  to 
prepare  your  apphcation. 

Prepare  your  apphcation  in 
accordance  with  the  following 
instructions: 

a.  Standard  Form  (SF)  424.  page  1: 
Except  for  item  6b..  the  SF  424  should 

be  completed  in  accordance  with  the 
instructions  contained  in  Appendix  B. 

Item  6b.  should  be  completed  as 
follows:  "Runaway  and  Homeless  Youth 
FY  1985  Coordinated  Networking  Grant 
Program." 

b.  Project  Abstract  Form. 

Please  Complete  the  Project  Abstract 
Form  at  Appendix  A  of  the 
announcement.  The  completed  form 
should  be  used  as  a  cover  sheet  for  your 
application.  In  order  to  facilitate 
handling,  do  not  use  covers,  binders,  or 
tabs. 

c.  Instructions  for  Part  11  (self- 
explanatory). 

d.  Instructions  for  Part  III — Budget 
Information. 

Complete  Part  III  in  accordance  with 
the  instructions  contained  in  Appendix 

e.  Vable  of  Contents.  Provide  a  table 
of  contents  for  the  Part  IV  narrative, 
including  a  listing  of  any  appendices. 

f.  Part  IV— Project  Narrative- 
Coordinated  Networking  Grants. 

Describe  the  activity  you  propose  in 
response  to  this  announcement.  Your 
narrative  should  provide  information  on 
how  the  application  meets  the  review 
criteria  (Part  III,  Section  F)  Please  limit 
your  narrative  to  27  pages  (single 
spaced]  plus  attachments. 

1.  Objectives  and  Need  for  This 
Assistance  (4  pages  maximum,  single 
spaced). 

Provide  a  brief  description  of  the 
activity  being  proposed,  documenting 
the  need  for  such  an  effort.  Data  must  be 
documented  by  source.  (1)  Information 
should  include  data  on  the  incidence  of 
runaway  and  homeless  youth  in  the 
geographic  area  to  be  served,  where 
applicable;  (2)  the  gaps  in  services 
available:  (3)  how  services  will  be 
developed  or  strengthened;  (4)  how  the 
centers  will  benefit:  (5)  how  the  centers 
and  any  other  agencies  involved  will 
participate  in  the  activity;  and  (6)  how 
the  network  will  be  strengthened  and 
expanded. 

2.  Results  of  Benefits  Expected  (2 
pages  maximum,  single  space). 

This  section  should  identify  the 
results  and  benefits  to  be  derived  from 
the  implementation  of  services  to 
runaway  and  homeless  youth  and  their 
families  under  this  grant  program. 
Specifically,  the  applicant  should 
describe:  the  results  or  benefits 


anticipated  in  terms  of  the  community- 
at-large,  the  State  (for  example:  an 
increase  in  the  number  of  centers 
included  in  and  benefiting  from  the 
network;  involvement  in  State-wide  of 
region-wide  outreach/prevention 
efforts)  and  the  benefits  to  centers 
within  the  geographic  area  the  activity  is 
to  serve.  In  addition,  explain  the 
methods  to  be  used  to  measure  the 
results  or  success  of  the  project  and  to 
determine  if  the  results  and  benefits 
indentified  are  being  achieved. 

3.  Approach  (20  pages  maximum, 
single  spaced,  exluding  timetables, 
charts,  supporting  documentation, 
position  descriptions,  listings  or 
resumes). 

(i)  Outline  a  plan  of  action  pertaining 
to  the  scope  and  detail  of  how  the 
proposed  work  will  be  accomplished  for 
this  grant  program.  This  section  of  the 
program  narrative  must  describe  the 
plan  of  action  (workplan).  Specifically, 
the  program  narrative  must  address  at  a 
minimum  the  following:  (1)  the 
feasibility  of  the  proposed  effort;  (2)  the 
ability  of  the  applicant  to  achieve  the 
objectives  proposed;  (3)  the  level  of 
effort  required  and  person  days  by 
major  task;  and  (4)  the  methods  to  be 
used  to  measure  the  results  and 
successes  of  the  project  and  to 
determine  if  the  results  and  benefits 
identified  in  Section  2  (above)  are  being 
achieved. 

(ii)  Provide  an  organizational  chart 
and  describe  the  following:  the  members 
of  the  network;  the  network  governance; 
qualifications  of  network  staff  or  staff  to 
be  hired  for  the  proposed  effort.  Discuss 
how  youth  are  involved  in  the  network 
and  the  principal  partners  of  the 
network  in  the  proposed  effort.  Provide 
position  descriptions  and  resumes  for 
key  persons.  Describe  how  the  network 
involves  other  members  of  the 
community  and  State(s)  in  its  program. 
Demonstrate  that  the  network  has  legal 
and  fiscal  viability  in  accordance  with 
the  provisions  of  the  Code  of  Federal 
Regulations.  Title  45.  Part  74. 

4.  Geographic  Locotjon.  Give  a 
precise  location  of  the  area  to  be  served 
by  the  proposed  project.  Maps  or  other 
graphic  aids  may  be  attached  (1  page). 

5.  Plans  and  Assurances. 
Apphcants  should  provide  a 

statement  of  assurance  that  they  will 
comply  with  the  program  requirements 
provided  in  the  Code  of  Federal 
Regulations,  Title  45,  Part  1351. 

6.  Supporting  Documentation. 
Applicants  may  attach  any  additional 

materials,  such  as  letters  of  support  or 
agreement,  news  clippings,  or 
descriptions  of  the  program's 
participation  in  local.  State  or  regional 
coalitions  of  youth  service  agencies. 


which  would  give  further  support  to  the 
application.  Please  limit  the  supporting 
documentation  to  10  pages. 

g.  HHS-SF  441.  Assurance  of 
Compliance,  Title  VI,  Civil  Rights  Act  of 
1964  (self-explanatory). 

h.  HHS-SF  641,  Assurance  of 
Compliance,  Sec.  504.  Rehabilitation  Act 
of  1973,  As  Amended. 

H.  Closing  Date  for  Receipt  of 
Applications 

The  closing  date  for  receipt  of 
applications  under  Part  III  of  this 
announcement  is  May  10, 1985. 
Applications  must  be  mailed  or  hand 
delivered  to:  HHS/Division  of  Grants 
and  Contracts  Management,  330 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201,  Room  1740. 
Attention:  ACYF/FYSB  851. 

Deadlines  for  Submission  of  ■ 
Applications 

A.  Deadlines.  Applications  shall  be 
considered  as  meetmg  an  announced 
deadline  if  they  are  either: 

1.  received  on  or  before  the  deadline 
date  at  a  place  specified  in  the  program 
announcement,  or 

2.  sent  on  or  before  the  deadline  date, 
and  received  by  granting  agency  in  time 
to  be  considered  during  the  competitive 
review  and  evaluation  process. 
(Applicants  must  be  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

B.  Late  applications.  Applications 
which  do  not  meet  the  criteria  in 
paragraph  A.  of  this  section  are 
considered  late  applications.  The 
granting  agency  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

C.  Extension  of  deadline.  The  granting 
agency  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc..  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

Regional  Program  Directors 
Administration  for  Children,  Youth  and 
Families 

Region  I,  Mr.  Richard  Stirling,  Regional 
Program  Director,  Office  of  Human 
Development  Services,  John  F. 
Kennedy  Federal  Building,  Room  2011, 
Boston.  Massachusetts  02203  (VT.  CT. 
ME.  NH.  RI,  MA),  Attention:  Ms. 
Susan  Rosen  (617-223-6450) 


Federal  Register  /  Vol.  50,' No.  53  /  Tuosday,  March  19,  1985  /  Notices 


11109 


Region  II.  Mr.  Dennis  Coughlin.  Acting 
Rpgio.nal  Program  Director,  Office  cf 
Human  Development  Services,  26 
Federal  Plaza,  Room  4149.  New  York. 
New  York  10278  (NY,  N],  PR,  VI). 
Attention;  Ms.  f  stelle  Haferling  (212- 
264-2974) 

Rpi:l(>:>  III.  Mr.  Alvm  Pearis,  Regional 
Program  Director,  Office  of  Human 
Development  Services,  3333  Market 
Street,  Post  Office  Box  13714. 
Philadelphia.  Per.nsvlvania  19101  (DE, 
DC,  MD.  VA,  WV.  PA),  Attention:  Mr. 
Emory  Tincani  (215-596-0319) 

Reiiion  IV.  Mr,  John  Jordan.  Regional 
Program  Director,  Office  of  Human 
Development  Ser\  ices,  101  Marietta 
Tower,  Suite  903.  Atlanta.  Georgia 
3032:^  (AL.  FL,  CA.  KY.  MS,  NC,  SC, 
TN).  Attention:  .Mr.  James  Shelton, 
(404-221-2128) 

Region  V,  Mr.  German  White.  Regional 
Program  Director,  Office  of  Human 
Development  Services,  300  South 
VVacker  Drive.  Chicago,  Illinois  60606 
(IL,  IN,  MN.  OH,  WI,  Ml).  Attention: 
Mr,  John  M.  Kelly  (312-353-6314) 

Region  VI,  Mr.  Tommy  Sullivan. 

Regional  Program  Director,  Office  of 
fluman  Development  Services,  1200 
Main  Tower.  20th  Floor.  Dallas,  Texas 
75202  (LA,  NM,  OK,  TX,  AR), 
Attention:  Mr,  Jerry  Mabe  (214-767- 
6596) 

Region  VII.  Mr.  Hilton  Baines,  Regional 
Program  Director,  Office  of  Human 
Development  Services.  Federal  Office 
Building.  Room  384.  601  East  12th 
Street.  Kansas  Citv.  Missouri  64106 
(lA.  KS.  MO,  NF).  Attention;  Mr. 
Robert  .Mead  (816-3~4-,5401) 

Regiofi  Vlll.  Mr  David  Chapa.  Regional 
Program  Director,  Office  of  Human 
Development  Servic:es,  1961  Stout 
Street.  Federal  Office  Building.  9th 
Floor.  Denver.  Colorado  80294  (CO. 
MT.  ND.  SD,  UT,  WY).  Attention;  Mr. 
Juan  Cordova  (303-837-3106) 

Region  IX.  Mr.  Roy  Fleischer.  Regional 
Program  Director.  Office  of  Human 
Development  Services.  50  United 
Nations  Plaza,  San  Francisco. 
California  94102  (AZ.  CA.  HI.  NV,  GU. 
AS.  TT.  CNMI).  Attention:  Mr.  Ray 
Myrick  (415-556-6153) 

Region  X.  Mr.  William  Haydcn. 

Regional  Program  Director.  Office  of 
Human  Development  S(  r\  ices.  2901 
Third  Avenue.  Mail  Stop  303.  Seattle, 
Washington  98121  (AK,  ID,  OR.  WA). 
Attention;  Mr.  Lee  Kornia  (206-^42- 
0838) 

Executive  Order  12372 — State  Single 
Points  of  Contact 

Aluhama 

Mrs,  Donna  J.  Snowden,  SPOC, 
Alabama  State  Clearinghouse, 


Alabiima  Department  of  Economic 
and  Comimunitv  Affairs.  34G5  Norman 
Bridge  Road,  Post  Office  Box  2939, 
Montgomery,  Alabama  36105-0939 

Alaska 
None. 

Arizona 

Office  of  Economic  Planning  and 
Development,  State  of  Arizona 

Note;  Correspondence  &  questions 
conrerning  this  State's  E.O.  12372 
process  should  be  directed  to: 
Jo  Stephens,  Director,  Local  Government 
Assistance.  ATTN:  Arizona  State 
Clearinghouse.  1700  West 
Washington,  Rm.  205,  Phoenix, 
Arizona  85007,  Tel.  (602)  255-5004 

Arkansas 

State  Clearinghouse.  Office  of 
Intergovernmental  Services. 
Department  of  Finance  and 
Administration.  P.O.  Box  3278,  Little 
Rock.  Arkansas  72203.  Tel.  (501)  371- 
2311 

California 

Office  of  Planning  and  Research.  1400 
Tenth  Street.  Sacramento,  California 
95814.  Tel.  (916)445-0282 

Coluardo 

State  Clearinghouse.  Division  of  Local 
Government.  1313  Sherman  Street, 
Rm.  520.  Denver.  Colorado  80203,  Tel. 
(303)866-21,56 

Connecticut 

Gary  E.  King,  Under  Secretary, 
Comprehensive  Planning  Division. 
Office  of  Policy  and  Management, 
Hartford.  Connecticut  06106-4459 
Note.  Correspondence  &  questions 

concerning  this  State's  E.O  12372 

process  should  be  directed  to: 

Intergovernmental  Review  Coordinator, 
Comprehensive  Planning  Division. 
Office  of  Policy  and  Management.  80 
Washington  Street.  Hartford. 
Connecticut  0610fi-14S9  Tel.  (203) 
566-4298 

Delaware 

Executive  Department,  Thomas  Collins 
Building.  Dover,  Delaware  19903,  Attn: 
Franchine  Booth.  Tel.  (302)  736^204 

Florida 

Ron  Fuhs.  Executive  Office  of  the 
Governor.  Office  of  Planning  and 
Budgeting.  The  Capitol.  Tallahassee. 
Florida  32301.  Tel.  (904)  48a-fl114 

Georgia 

Charles  H.  Badger.  Administrator, 
Georgia  State  Clearinghruise.  270 
Washington  Street,  S.W.,  Atlanta, 
Georgia  30334.  Tel.  (404)  655-3855 


Hawaii 

Kent  .SI,  Keith.  Director.  Department  of 
Planning  and  Economic  Development. 
P.O.  Box  2359.  Honolulu.  Hawaii 
96804.  For  Information  Contact: 
Hawaii  State  Clearinghouse.  Tel.  (808) 
348-3083 

Idaho 

None. 

Illinois 

Tom  Berkshire.  Office  of  the  Governor, 
State  of  Illinois,  Springfield.  Illinois 
62706.  Tel.  (217)782-8639 

Indiana 

Ms.  Susan  J.  Kennell.  State  Budget 
Agency.  212  State  House. 
Indianapolis.  Indiana  46204.  Tel.  (317) 
232-5604 

Iowa 

Office  for  Planning  and  Programming, 
Capital  Annex.  523  East  12th  Street. 
Des  Moines,  Iowa  50319.  Tel.  (515) 
281-6483 

Kansas 

Kansas  Department  of  Human 
Resources.  Office  of  the  Secretary. 
Attention:  Judy  Krueger,  401  Topeka 
Avenue.  Topeka.  Kansas  66603.  Tel. 
(913)  296-.3075 

Kentucky 

Kentucky  State  Clearinghouse.  2nd 
Floor,  Capital  Plaza  Tower.  Frankfort, 
Kentucky  40601.  Tel.  (502)  554-2382 

Louisiana 

Michael  J.  Jefferson.  Dept.  of  Urban  & 
Community  Affairs,  Office  of  State 
Clearinghouse,  P.O.  Box  44453.  Captiol 
Station.  Baton  Rouge.  Louisiona  70804. 
Tel.  (504)  925-3722 

Maine 

State  Planning  Office.  AUn: 

Intergovernmental  Review  Process, 
State  House  Station  =38  Augusta. 
Maine  04333  Tel.  (207)  289-3134 

Maryland 

Guy  W.  Hager,  Director.  Maryland  State 
Clearinghouse  for  Intergovernmental 
Assistance.  Department  of  State 
F'lanning.  301  West  Preston  Street. 
Baltimore.  Maryland  21201-236.5.  Tel. 
(301) 383-7875 

Massachusetts 

Executive  Office  of  Communities  and 
Devel(>pment.  100  Cambridge  Street. 
Km.  14(11.  Boston.  Massachusetts 
02202.  Tel.  (617)  72---n-8 
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Michigan 

Carol  Hoffman,  Director,  Office  of 
Business  and  Community 
Development,  Michigan  Department  of 
Commerci?.  P.O.  Box  30004,  Lansing. 
Michigjn  48909.  Tfl  (517)  373-0933 

M!ssis',:ppi 

Office  of  Federal  State  Programs. 
Department  of  Plannmg  and  Policy. 
•IJM  Walter  Sillers  BIdg.,  500  High 
Street,  lackson,  Mississippi  39202.  For 
Information  Contact:  Mr.  Marian 
Baucum.  Department  of  Planning  and 
Policy.  Tel.  (601 )  359-3069 

Minnesota 

Thomas  N.  Harren,  Minnesota  State 
Planning  Agency,  Capitol  Square 
Bldg.,  Rm.  101.  St.  Paul,  Minnesota 
55101.  Tel.  (612)  296-3698 

Missouri 

Missouri  Federal  Assist;mce 
Clearinghouse.  Office  of 
Administration.  Division  of  Budget 
and  Planning,  Capitol  Bldg..  Rm  129, 
[efferson  City,  Missouri  65102.  Tel. 
(314)  751-4834  or  751-2345 

Montana 

Anges  Fipperian,  Intergovernmental 
Review  Clearinghouse,  c/o  Office  of 
the  Lieutenant  Governor,  Capitol 
Station,  Helena.  Montana  59620,  Tel. 
(406)  444-5522 

Nebraska 

Policy  Research  Office,  P.O.  Box  94601, 
State  Capitol,  Rm.  1321,  Lincoln, 
Nebraska  68509,  Tel.  (402)  471-2414 

Nevada 

Ms.  Linda  A.  Ryan,  Director,  Office  of 
Community  Services,  Capitol 
Complex,  Carson  City,  Nevada  89710, 
Tel.  (702)  885-4420 

Note. — Correspondence  &  questions 
concerning  this  State's  E.0. 12372 
process  should  be  directed  to:  John 
Walker,  Clearinghouse  Coordinator, 
Tel.  (702)  885-4420 

New  Hampshire 

David  G.  Scott,  Acting  Director.  New 
Hamsphire  Ofice  of  State  Planning, 
2Vi  Beacon  Street,  Concord,  New 
Hampshire  03301.  Tel.  (603)  271-2155 

New  Jersey 

Mr,  Barry  Skokowski,  Director,  Division 
of  Local  Government  Services, 
Department  of  Community  Affairs,  CN 
803,  363  West  State  Street,  Trenton, 
New  Jersey  08625,  Tel.  (609)  292-6613 

Note. — Correspondence  &  questions 
concerning  this  State's  E.O.  process 
should  be  directed  to:  Nelson  S. 
Silver,  State  Review  Process,  Division 


of  Local  GovernmeBt  Services — CN 
803,  Trenton,  New  Jersey  08625-0803, 
Tel.  (609)  292-9025 

New  Mexico  I 

Peter  C.  Pence.  Director,  Dept.  of 

Finance  and  Administration,  State  of 
.\ew  Mexico,  515  Don  Caspar,  Santa 
Fe,  New  Mexico  87503,  Tel.  (505)  827- 
3885 

New  York  I 

Director  of  the  Budget.  New  York  State 
Note. — Correspondence  &  questions 
concerning  the  State's  E.O.  12372 
process  should  be  directed  to:  New 
York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany, 
New  York  12224.  Tel.  (518)  .474-1605 

North  Carolina  I 

Mrs.  Chrys  Baggett,  Director,  State 
Clearinghouse,  Department  of 
Administration,  118  West  Jones  Street. 
Raleigh.  North  Carolina  27611,  Tel. 
(919)  733-4131 

North  Dakota  I 

Office  of  Intergovernmental  Assistance, 
Office  of  Management  and  Budget, 
14th  Floor.  State  Capitol.  Bismarckj 
North  Dakota  58505.  Tel.  (701)  224- 
2094 


jse.  Office  of  1 


Ohio 

State  Clearinghouse.  Office  of  Budget 
and  Management,  30  East  Broad 
Street.  Columbus.  Ohio  43215 

For  Information  Contact:  Mr.  Leonard  E. 
Roberts.  Deputy  Director.  Tel.  (614) 
466-0699  I 

Oklahoma  ' 

Office  of  Federal  Assistance 

Management.  4545  North  Lincoln  Blvd. 
Oklahoma  City,  Oklahoma  73105, 
Tel. (405)  528-8200 

Oregon  | 

Intergovernmental  Relations  Division, 
State  Clearinghouse,  Executive 
Building,  155  Cottage  Street,  N.E., 
Salem,  Oregon  97310.  Tel.  (503)  373- 
1998 

Pennsylvania  j 

Pennsylvania  Intergovernmental 
Council,  P.O.  Box  1288.  Harrisburg, 
Pennsylvania  17108,  ATTN:  Charles 
Griffiths,  Executive  Director,  Tel. (717) 
783-3700 

Rhode  Is/and 

Daniel  W.  'Varin.  Chief  Rhode  Island 
Statewide  Planning  Program.  265 
Melrose  Street.  Providence,  Rhode 
Island  02907,  Tel.  (401)  277-2656 

South  Carolina 

Danny  L.  Cromer,  Grant  Services,  Office 
of  the  Governor.  1205  Pendleton 


Street,  Rm.  477,  Columbia,  South 
Carolina  29201.  Tel.  (803)  758-2417 

South  Dakota 

Jeff  Stroup.  Commissioner  of  the  Bureau 
of  Intergovernmental  Relations. 
Second  Floor.  Capitol  Building.  Pierre. 
South  Dakota  575U1.  Tel.  (605)  773- 
3661 

Tennessee 

Tennessee  State  Planning  Office.  1800 
James  K.  Polk  Building,  505  Deaderick 
Street,  Nashville.  Tennessee  37219. 
Tel.  (615)  741-1676 

Texas 

Bob  McPherson.  State  Planning  Director. 
Office  of  the  Governor,  Austin,  Texas 
78711,  Tel.  (512)475-6156 

Utah 

Michael  B.  Zuhl,  Director,  Office  of 
Planning  and  Budget,  State  of  Utah, 
116  State  Capitol  Building,  Salt  Lake 
City,  Utah  84114.  Tel.  (801)  53^5245 

Vermont 

State  Planning  Office,  Pavilion  Office 
Building.  109  State  Street,  Montpelier, 
Vermont  05602.  Tel.  (802)  828-3326 

Virginia 

Robert  H.  Kirby.  Intergovernmental 
Review  Officer.  Dept.  of  Planning  and 
Budget.  P.O.  Box  1422,  Richmond. 
Virginia  23211.  Tel.  (804)  786-1921 

Washington 

Ken  Black.  Washington  Department  of 
Community  Development,  Ninth  and 
Columbia  Building.  Olympia, 
Washington  09504,  Tel.  (206)  753-2200 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  Governor's 
Office  of  Economic  and  Community 
Development,  Building  «6,  Rm,  553, 
Charleston,  West  Virginia  25305,  Tel. 
(304)  348-4010 

Wisconsin 

Secretary  Doris  J.  Hanson,  Wisconsin 
Depart  of  Administration,  101  South 
Webster — GEF  2.  Madison,  Wisconsin 
53702,  Tel.  (608)  266-1212 

Wyoming 

Wyoming  State  Clearinghouse,  State 
Planning  Coordinator's  Office,  Capitol 
Building,  Cheyenne,  Wyoming  82002, 
Tel.  (307)  777-7574 

Virgin  Islands 

Toya  Andrew,  Federal  Program 

Coordinator.  Federal  Programs  Otfice, 
Office  of  the  Governor,  The  Virgin 
Islands  of  the  United  States,  P.O.  Box 


Federal   Register 


r>o,  \o,  -3  /  Tuc 


S(!,;\ 


M, 


!0      IQR-i 


N'uti 


mil 


580,  Charlotte,  Amalie,  St.  Thomas 
00801.  Tel.  (809)  774-6511.  Staff 
contact:  Phyra  Bud.son 

District  of  Columbia 

Pauline  Schneider.  Director.  Office  of 
Intergovernmental  Relations.  Rm.  416. 
District  Building.  Washington.  D.C. 
20004.  Tel.  (202)  727-6205 

Puerto  Rico 

Nelson  Soto.  President.  Puerto  Rico 
Planning  B(,-(i  V<)  Fv  a  4119,  Minilla 


Station.  San  Juan,  Puerto  Rico  00940, 
Tel.  (809)  724-7900 

North  Mariana  Islands 

Planning  and  Budget  Office.  Office  of 
the  Governor,  Saipan,  CM  96950 

Amarican  Samoa 

None 

Guam 

None 


(Ciitalog  of  Federal  Domestic  Assistance 
Program  Number  13.623,  Runaway  and 
Homeless  Youth  Program) 

Diiltd:  March  1,  1985. 
Dodie  T.  Livingston, 

Cnmrrrissloncr.  Administration  fur  Children, 
Yo'iifh  and  Families. 

Apurtiu  (i:  M.ir(h  12,  1985. 

Don.;'.-,  R    lliircv 

Assistur.t  S(\.n!ary  for  Human  Development 
SfrvicpK. 

e  ..  sG  coot  4-jo-:'.-M 
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Appencix    A 


Runaway  and  Homeles.3  Ycutr.  Grar.t 
Project  Apstract  For.T 

I 

Using  this  format,  please  provide  tne  following  ir.f orr.ation. 


not  exceeding  one  page 


the  front  of  the  applicati 


Attach  the  original  and  t 


wo  copies  to 


on  that  contains  the  original 


signatures.   Attach  one  copy  to  the  front 
applications  you  subrr.it. 


o: 


.ner  sets  of 


Type  of  Grant :_ 

Name  of  Applicant: 
Address : 
City/State/Zip  Code 


p,- 


as  1' 


t  e  r 


,-- 1- 


' C'  r  K  1  n q 


Phone  Number 


{ 


Congressional  District  ( 


=  er  ved 


Estimated  No 
Youth 


Fa.milies 


of  Clients  t 


'ec 


Principal  Population  Area  Served 
Urban 


Suburban 
'Rural 


Requested  Funding  Levt 


Federal 

Non-Feder 

Total 


$ 


Provide  a  200  word  r 


aximum  synopsis 


Proposal  Summ.ary 

of  your  (proposed)  program,  including  objectives 

special  needs,  approach,  expected  outcomes,  or  other 


pertinent  information 


In  the  Basic  Center 


applications,  this  should  highlight  special  progra- 
emphases  beyond  the  services  randated'by  the  Act 
(e.g.,  independent  living 
linkages  with  the  sc 


nool 


In  the  Networking  applications,  the 
highlight  the  activity  proposed,  the 


)b  training/placement, 

p  r  e  V  e  n  1 1 c  n  ana  c  j  t  r  e  a  c  h ; 


;  m  t;  a  r  i  e  s  should 
,eed  for  tr.e 


proposed  activity,  the  objectives  and  approach  and 


outcomes  to  he  achieved 


k.    Application  submitted  to  State  Singie  F- 


JMI 


rt  of  Contact 
no 
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M-.NOIX    A 


FEDERAL  ASSISTANCE 


1    ■^PE 

^8M-SS,OK  2  '^-''"  "'    """-^^  (OPTKJNAL) 

Mark  ap-  1—1  PPtAPP^-CA-inN 

;,'Vf^u  □  APPLICATION 
6iuJ 


2    APPLI- 
CANTS 
APPLI- 
CATION 

iDENT' 
F!EB 


■  NUMBER 


b  DATE 


Ymr       Ttcn-k 


19 


3    STATE 
APPU- 
CATON 
IDENTI- 
FIER 
VOTE  1X3  Bt 
ASSIONEO 
BY  STATE 


OMB  AppfOvW  No   03*fi-OOO6 


•  NUMBER 


b    DATE 
ASSIGNED 


>*#«'     monrh     dj^ 


1S 


S2a -i/k 


4    LEGAL  APOLiCANT/REOPIENT 

a  Appiica"!  N».T« 

b  Orgamzabor  Unn 

c  Stree;  P  O   Box 

d.Cily 

f.  StaM 

h  Contaci  Person    Sumr 
A   Tritphon*   No  / 


Cc.--r, 


7    TITLE  OF  APPLICANT  S  PROJECT  CJsa  »»ct>0"  'V  o*  *N»  »rv"  'o  p^^/vie  i  vj-^r-jiry  dovr-iptior  o'  r^a 
prowcl  I 


5    EMPLOYER  IDENTIFICATION  NJMSER  (EIN) 


6. 

PRO- 
GRAM 

(From  CFDA) 


MULTIPLE  D 


b   TITLE 


8    "-Tt  DC  APPLIOST    RECIPIENT 


9.  AREA  Of  PROJECT  IMPACT  (Samm  tfatia.  eoumun  aaitx  He) 


10  ESTIMATED  NUMBER 
OF  PERSONS  BENEFICING 


12 


PROPOSED  FUNDING 


■  FEDERAL 


00 


113 

\  a    APPLICANT 


XiNGRESSiCiAL  DtSTRlCTS  OF: 
b~PROJECf 


b.  APPLICANT 


C.  STATE 


d.  LOCAL 


•  OTHER 


f  Total 


.00 


00 


.00 


15    PRO-iECT  START 


DATE 


y  fw     'mt^f^     dai 


.00! 


--,'18    DATE  DOE  '0 
00  I         FEDERAL  AGENCY  >■ 


16   PROJECT 
DURATION 


Ytar     m.M,.-*      .;*; 


19 


19.  FEDERAL  AGENCY  TO  RECEIVE  REQUEST 


i. 


*-0»w    ^prr^^ 


'-SttaaOmma 

Filrr  apfnftnau  Iriw 

1 

•1    TVPE  OF  ASStS^A 

»    -6MK   >V« 

►*CE 

c^v^ar 

^_ 

1_J 

14    TYPE  OF  APPLICATION 

W»r- 

I         ] 

M^«r" 

|_J 

1 7  TYPt  OF  Change   f  ,v   *  »   <, 


Vrr.A. 


a.   ORGANIZATIONAL  JN-T  (IF  APPP:OPR.ATE j 


ib.  ADMINISTRATIVE  CONTACT  (if  »f*3V»N) 


c    ADDRESS 


20.  EX'STING  FEDERAL  GRAN'' 
IDEN'lFICA-'^tON  NJMBER 


21    REMARKS  ADOEC 


1 I     Tot     I I     No 


22^  I  To  the  be«i  of  rr,  nnow<»3Qe  a.-id  belie'."  «   YES.  THWWOnOEOPtlTBin'/PWByPUCAtlbM^AWUCATiON  WAS  MADE  ayai^BlE  ^0  tmE  S^a^E 

THE  <!•'•  "  "^^  praappiicatKxi/ appfccattoo        EXECUIIVE  OROttl  1*S7t  PnOCGSS  FOR  MEVCW  Olt 

APPLICANT       are  trua  and  correcL  tf>a  tJocumoni  has 

CERTIFIES      :  t**"  *J^  authoniad  t>»  tna  Boverrwig        ^^t,  

THAT^  i  tKXJy  o<  Itia  applicani  and  me  apphcant        "  " 

\  wrti  compty  «»ith  the  anach«0  assurance*,  o    NO   PROGRAM  IS  NC  COVEREC  8  >  E  O.  12372  C 

I  *  the  assistance  tt  approved  i        or  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  FOR  RE  *iEW     D 

( 1 


23 

CERTIFYING 
REPRE- 
SENTATIVE 


a  r>  PED  NAME  AND  TITLE 


b  Signature 


24    APPLICA 
TION 
RECEIVED     19 


Year     month    dajt 


25    FEDERAL  APPLICATION  IDENTIFICATION  NUMBER 


^  9 

a  < 


27    ACTION  TAKEN 

"  a    AWARDED 

'J  b    REJECTED 

"  c    RETURNED  FO" 

AMENDMENT 
O  d    RETURNED  FOR 

EO  123'?  Submission 

BY  APPLICANT  TO 
STATE 
D  e    DEFERRED 

C   '      W'THDRAWN 


28 


FUNDING 


a.  FEDERAL 


b.  APPUCANT 


c.   STATE 


d   LOCAL 


e   OTHER 


TOTAL 


00 


00 


00 


00 


00 


00 


26    FEDERAL  GRANT  IDENTIFICATION 


29    ACTION  DATE» 


Year     momrk     day      ^ 

■         S^ARTiVG 
19  'DATE 


31    CONTACT  FOR  ADDITIONAL  INFO°M* 
TION  'Same  and  lelephone  numtv 


32 

END-NG 

CA'-E 


y ra*   »»K>".'*      djir 


)  rC'    mc'f^      d^tt 


33    OE  MAPI'S  ADCXC 


Dv..     D 


No 


NSN  ^540-0 1-008-8 162 
PREVIOUS  EDITION 
IS  NC  J5ABLE 


424-103 


S'ANCARD  PORM  424  PAGE  '  {Rev   4-M. 

P>rw  hni  t\   OMB  L.TyiO'  i    /  -.' 
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APPENDIX    A 


PART  11 
PROJECT  APPROVAL  INFORMATION 


OMB  NO   034«-000e 


Item  1 

Does  this  assistance  request  require 

State,  local  regior^al,  Of  other  prionty  rating'' 


Yes 


Name  of  Govern  "g  Body 
Prionty  Rating 


No 


Item  2 

5oe«  this  assistance  request  require  Slate,  or  local 

advisory,  educational  or  health  clearances'' 


Name  q)  Age^cv  o' 
Board 


Ves No      (At'ach  Oocumentation) 


Hem  3 

boes  this  assistance  request  require  Stale,  local 

regional  or  other  planning  app'OvaP 

Yes No 


Nan-e  o'  Approviig  Agency . 

Daie ' 


Item  4 

Is  the  proposed  project  covered  Dy  an  approved  compre 

hensive  plan? 


C^ef "  on>t     G'a'e  LJ 

i.>:ai  Lj 

Region.ii         LJ 
-  Yes No      Location  o(  Plan 


ttem  5 

Will  the  assistance  requested  serve  a  federal 

installation? 


Na,-ne  of  f^edera.  instanaiion 


Yes No       Fe-derai  Popuia'ion  t)enefitirig  from  Project 


Item  6 

Will  the  assistance  requested  oe  on  Federal  land  or  Name  of  Federal  instaiia;  en 

installation'  Location  of  Federal  Lane 

Yes No      Percent  o*  P'Oiect 


Item  7 

Will  the  assistance  requested  have  an  impact  or  effect  See  msiructons  tor  additional  information  to  be 

on  the  environment  provided, 

_Yes No 


Item  8 

Will  the  assistance  requested  cause  the  displacement 

of  individuals,  families,  businesses,  or  farms'' 


Numt>ef  0' 
Indivtdjals  . 
Families 
Businesses 
Yes No         Farms 


Item  9 


Is  there  other  related  assistance  on  this  project  previous.  See  mstructo-s  tor  add-ora;   ntorrriai  on  to  be 

pending,  or  anncipoted  provided. 

Yes No 
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owe  NO  o34»<no« 


PART  III  - 

BUDGET  INFORMATION 

SECTION  A  •  BUDGET  SUMMARY 

^     Grant  Program,                r-  m      , 
Funrtion           1         Federal 

Estimated  Unobligated  Funds 

New  or  Revised  Budget 

or  Activity 
(a) 

Catalog  No 

Federal               Non-Federal               Federal 

K- W                         (d)                         (e) 

Non-Federal 

JO. 

Totai 
i9l 

1. 

$ 

$ 

% 

;S 

^S 

2 

3, 

1                                                     i 

4,                                   j 

5.   TOTALS 

^ „ 

$ 

S 

% 

*                              $ 

SECTION  B  -  BUDGET  CATEGORIES 

1  6    Obiect  Class  Categories 

-  Grant  Program,  Function  or  Activity 

Total 
(5) 

^^     - 

1(2) 

(3) 

(4) 

a    Personnel 

% 

$ 

$ 

$ 

$ 

b.  Fnnge  Benefits 



c    Travel 

d.  Equipment 

e.  Supplies 

f.    Contractual 

f 

g    Construction 

h.  Other 

i.    Total  Direct  Charges 

t 

-^ 

j.    Indirect  Charges 

k     TOTALS 

$ 

S 

$ 

$                     Is 

7    Program  Income 

S 

$ 

$ 

$                                $ 

APPENDIX    A 


OMB  NO   034»000e 


SECTION  C  -  NON-FEDERAL  RESOURCES 

(a)  Grant  Program 

;    (b)  APPLICANT 

(c)  STATE        ;  (d)  OTHER  SOURCES 

(e)  TOTALS 

8. 

1$                   

$ 

$ 

$ 

9 

10 

11. 

12    TOTALS 

i$                             i 

$ 

$ 

$ 

SECTION  D  -  FORECASTED  CASH  NEEDS 

Total  for  1st  Year        1st  CXianer             2nd  Quarter 

3rd  Quarter                  4th  Quarter 

13.  Federal 

$ 

_____ _  .   1$            _.    ____  _      J 

$ 

$ 

$ 

14.  NorvFederal 

15    TOTAL 

$ 

$ 

$ 

$ 

$ 

SECTION  E  -  BUDGET  ESTIMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  OF  THE  PROJECT 

(a)  Grant  Program 

1                                      FUTURE  FUNDING  PERIODS  (YEARS) 

(b)  FIRST              (c)  SECOND                   (d)  THIRD 

(e)  FOURTH 

16. 

1$                               $                              1$ 

S 

17 

1 

1 

18 

j 

19 

i 

20.   TOTALS 

i$                      Is                      !$ 

$ 

SECTION  F  -  OTHER  BUDGET  INFORMATION 
(Attach  AddHional  Sheets  If  Necessary) 

21    Direct  Charges: 

22.  Indirect  Charges: 

23.  Remarks; 

. 

PART  IV  PROGRAM  NARRATIVE  (Attach  per  instruction) 


^ 
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PART  V 
ASSURANCES 


Appendix   A 


The  Applicant  hereby  assures  and  certifies  that  he  will  comply  with  the  regulations,  policies,  guidelines 
and  requirenr^ents,  including  45  CFR  Part  74,  and  0MB  Circulars  No  A-102  and  A-110.  as  they  relate 
to  the  application,  acceptance  and  use  of  Federal  funds  for  this  federally-assisted  project  Also  the  Appli- 
cant assures  and  certifies  to  the  grant  that; 


1  It  possesses  legal  authority  to  apply  for  the 
grant;  that  a  resolution,  motion  or  similar  ac- 
tion has  been  duly  adopted  or  passed  as  an 
official  act  of  the  applicant's  governing  body, 
authorizing  the  filing  of  the  application,  in- 
cluding all  understandings  and  assurances 
contained  therein,  and  directing  and  authoriz- 
ing the  person  identified  as  the  official 
representative  of  the  applicant  to  act  in  con- 
nection with  the  application  and  to  provide 
such  additional  information  as  may  be 
required. 

2  It  will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (PL.  88-352)  and  in  accordance 
with  Title  VI  of  that  Act,  no  person  in  the 
United  States  shall,  on  the  ground  of  race, 
color,  or  national  origin,  be  excluded  from  par- 
ticipation in,  be  denied  the  benefits  of,  or  be 
otherwise  subjected  to  discrimination  under 
any  program  or  activity  for  which  the  appli- 
cant receives  Federal  financial  assistance 
and  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 

3,  It  Will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  use  2000d)  prohibiting 
employment  discrimination  where  (1)the 
primary  purpose  of  a  grant  is  to  provide 
employment  or  (2)  discnminatory  employment 
practices  will  result  in  unequal  treatment  of 
persons  who  are  or  shou'd  be  benefiting  from 
the  grant-aided  activity. 

4  It  will  comply  with  requirements  of  the  provi- 
sions of  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Act  of  1970 
(P.L.  91-646)  which  provides  for  fair  and 
equitable  treatment  of  persons  displaced  as 
a  result  of  Federal  and  federally-assisted 
programs. 


It  will  comply  with  the  provisions  of  the  Hatch 
Act    which    limit   the   political    activity   of 

employees 

it  Will  comply  with  the  minimum  wage  and 
maximum  hours  provisions  o*  the  Federal  Fair 
Labor  Standards  Act,  as  they  apply  to  hospital 
and  educational  institution  employees  of 
State  a^^d  local  governments. 

It  will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  is  or  gives  the  appearance  of 
being  motivated  by  a  desire  for  priva'a  gam 
for  themselves  or  others,  particularly  those 
with  whom  they  have  family,  business,  or 
other  ties. 

It  will  give  the  sponsoring  agency  or  the 
Comptrolle'  General  through  any  authorized 
representative  the  access  to  and  the  right  to 
examine  all  records,  books,  pap>ers,  or 
documents  related  to  the  grant. 

It  Will  comply  With  all  requirements  imposed 
by  the  Federal  sponsoring  agency  concern- 
ing special  requirements  of  law,  program  re- 
quirements, and  other  administrative 
requirements. 

ft  will  insure  that  the  facilities  under  its  owner- 
ship, lease  or  supervision  which  shall  be 
utilized  in  the  accomplishment  of  the  project 
are  not  listed  on  the  Environmental  Protec- 
tion Agency's  (EPA)  list  of  Violating  Facilities 
and  that  it  will  noti^  the  Federal  grantor 
agency  of  the  receipt  of  any  communication 
from  the  Director  of  the  EPA  Office  of  Federal 
Activities  indicating  that  a  facility  to  be  used 
in  the  project  is  under  consideration  for  listing 
by  the  EPA 
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The  phrase  "Federal  financial  assistance"  includes 
any  form  of  loan,  grant,  guaranty,  insurance  pay- 
ment, rebate,  subsidy,  disaster  assistance  loan  or 
grant,  or  any  other  form  of  direct  or  indirect  Federal 
assistance 

11.  It  will  comply  with  the  flood  insurance  pur- 
chase requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973,  Public 
Law  93-234,  87  Stat  975,  approved  Decem- 
ber 31,  1976.  Section  I02(a)requires,  on  and 
after  March  2, 1975,  the  purchase  of  flood  irv 
surance  in  communities  where  such  in- 
surance IS  available  as  a  condition  for  the 
receipt  of  any  Feder«U  financial  assistance  for 
construction  or  acquisition  purposes  for  use 
in  any  area  that  has  been  identified  by  the 
Secretary  of  the  Department  of  Housing  and 
Urban  Development  as  an  area  having  spe- 
cial flood  hazards 

12.  It  will  assist  the  Federal  grantor  agency  in  its 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966  as  amended 
(16  U.S. C.  470).  Executive  Order  1 1593.  and 
the  Archeological  and  Historic  Preservation 
Act  of  1966  (16  U  S.C.  469a-1  et  seq.)  by 
(a)  consulting  with  the  State  Historic  Preser- 
vation Officer  on  the  conduct  of  investiga- 
tions, as  necessary,  to  Identify  properties 
listed  in  or  eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  that  are  subject  to 


adverse  effects  (see  36  CFR  Part  800  8)  by 
the  activity  and  notifying  the  Federal  grantor 
agency  of  the  existence  of  any  such  proper- 
ties, and  by  (b)  complying  with  all  re- 
quirements established  by  the  Federal 
grantor  agency  to  avoid  or  mitigate  adverse 
effects  upon  such  properties. 

13  Applicants  for  the  Administration  for  Native 
Americans  Programs,  hereby  certify  in  ac- 
cordance with  45  CFR  1336.53.  that  the  finan- 
c  al  assistance  provided  by  the  Office  of 
Human  Development  Services  for  the  spec\- 
fed  activities  to  be  performed  under  this  pro- 
gram, will  be  in  addition  to.  and  not  in 
substitution  for,  comparable  activities  pro- 
vided without  Federal  assistance. 

1 4  It  will  comply  with  the  Age  Discrimination  Act 
of  1 975  which  provides  that:  No  person  in  the 
United  States  shall,  on  the  basis  of  age  t>e  ex- 
cluded from  participation  in,  be  denied  the 
benefits  of.  or  be  subjected  to  discrimination 
under,  any  program  or  activity  for  which  the 
applicant  receives  Federal  financial 
assistance 

15  it  will  comply  with  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended  (29 
U  S.C.  794).  all  requirements  imposed  by  the 
applicable  HHS  regulation  (45  CFR.  Part 
84),  and  al\  guidelines  and  interpretations 
issued  pursuant  thereto. 
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ASSURANCE  OF  COMPLIANCE  WITH  THE  DEPARTMENT  OF 

HEALTH  AND  HUMAN  SERVICES  REGULATION  UNDER 

TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT  OF  1964 


'liereinafter  called  the  "Applicajit") 


(Nunc  of  Applicant) 

HEREBY  AGREES  THAT  it  will  comply  with  title  VI  of  the  Civil  Rights  Act  of  1964  (PL.  88-352) 
and  all  requirements  imposed  by  or  pursuant  to  the  Regulation  of  the  Department  of  Health  and 
Human  Services  (45  CFR  Part  80)  issued  pursuant  to  that  title,  to  the  end  that,  in  accordance  with 
title  VI  of  that  Act  and  the  Regulation,  no  person  in  the  United  States  shall,  on  the  ground  of  race, 
color,  or  national  origin,  be  excluded  from  participation  in,  be  denied  the  benefits  of,  or  be  otherwise 
subjected  to  disaimination  under  any  program  or  activity  for  which  the  Applicant  receives  Federal 
financial  aisiitance  from  the  Department;  and  HEREBY  GIVES  ASSURANCE  THAT  it  will  imme- 
diately take  any  measures  necessary  to  effectuate  this  agreement. 

If  any  real  property  or  structure  thereon  is  provided  or  improved  with  the  aid  of  Federal  financial 
assistance  extended  to  the  Applicant  by  the  Department,  this  assurance  shall  obligate  the  Applicant,  or 
in  the  case  of  any  transfer  of  such  property,  any  transferee,  for  the  penod  during  which  the  real 
property  or  structure  is  used  for  a  purpose  for  which  the  Federal  financial  assistance  is  extended  or  for 
another  purpose  involving  the  provision  of  similar  services  or  benefits.  If  any  personal  property  is  so 
provided,  this  assurance  shall  obligate  the  Applicant  for  the  period  during  which  it  retains  ownership 
or  possession  of  the  property.  In  all  other  cases,  this  assuraiKc  shall  obligate  the  Applicant  for  the 
period  during  which  the  Federal  financial  assistance  is  extended  to  it  by  the  Depanment. 

THIS  ASSURANCE  is  given  in  consideration  of  and  for  the  purpose  of  obtaining  any  ind  all  Federal 
grants,  loans,  contracts,  property,  discounts  or  other  FedersJ  financial  assistance  extended  after  the 
date  hereof  to  the  Applicant  by  the  Department,  including  installment  payments  after  such  date  on 
account  of  applications  for  Federal  financial  assistance  which  were  approved  before  such  date.  The 
Applicant  recognizes  and  agrees  that  such  Federal  fmancial  assistance  will  be  extended  in  reliance  on 
the  representations  and  agreements  made  in  this  assurance,  and  that  the  United  States  shall  have  the 
right  to  seek  judicial  enforcement  of  this  assurance.  This  assurance  is  binding  on  the  Applicant,  its 
successors,  transferees,  and  assignees,  and  the  person  or  persons  whose  signatures  appear  below  are 
authorized  to  sign  this  assurance  on  behalf  of  the  Applicant. 

Dated 


lAppbcxnt) 


By. 


(President,  Chtirnun  of  Boird    or  compu-able 
authorucd  officuij 


(Apphunt's  nuilinf  tdirtuj 


HDS  GRANTS  MANAGEMENT 


HHS-441  Return  Original  Tb:      Office  of  Civil  Ri^ts,    Rocm  5627/B  North  Building 

330   Independence  Ave.    S.W. 
Send  (3tpy  to  Grants  Management  Washingtcr,   D.C.      20201 
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DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 
ASSimXNCE  OF  COMPLIANCE  WfTH  SECTION  504  OF  THE 
REHABILITATION  ACT  OF  1973,  AS  AMENDED 


The  undersigjied  (hereinafter  -ailed  the  "re,;ipier;!")  HEREBY  AGREES  THAT  i!  will  comply  with  section  504  of  !he  Re- 
habilitation Act  of  I'JTJ.  as  amended  (24  L',S.C.  T^JJ),  all  requuements  imposed  bv  the  applicable  K>IS  regulation  (45C  J.R. 
Part  84).  and  all  guidelines  and  interpretations  issued  pursuant  thereto 

Pursuant  to  §  84.5(a)  of  the  regulatii'n  [45  CF  Jl- S4.5i3)J  ,  the  recipient  gives  thjs  .Assurance  ;n  consideration  of  and  for  the 
purpose  of  obtaining  any  and  aU  federal  grants,  loans,  contracts  ^except  procurement  contracts  and  conlricts  of  insurance 
or  guaranty),  property  .  discounts,  or  other  federal  fmancial  a<;s:stance  extended  by  the  Department  of  Health  and  Human 
Services  after  the  date  of  this  Assurance,  including  payments  or  other  assistance  made  after  such  date  dn  applications  for 
federal  financiaj  assistance  that  were  approved  before  such  date  The  recipient  recogni/es  and  agrees  that  such  federal  financial 
assistance  will  be  extended  in  rcLa.fice  on  the  representations  and  agreements  made  in  this  Assurance  and  that  the  United 
States  will  have  the  right  to  enforce  this  Assurance  through  lawful  means  This  Assurance  is  bind.ng  on  the  recipient,  its 
successors,  transferees,  and  assignees,  and  the  person  or  persons  whose  agnatures  appear  belo'*  are  authorized  to  sign  this 
Assurance  on  behalf  of  the  recipient 

Tlus  Assurance  obligates  the  rCvipient  for  the  pericd  dur.ng  *hj;.h  federal  financial  assistanve  is  extended  to  it  by  the  De- 
partment of  Health  and  Human  Services  or.  where  the  assistance  is  m  the  form  of  reai  or  perv  na!  property,  for  the  period 
provided  for  in  §  84.5(b)  of  the  regulation  [45  C  F  R  84.5(biJ 


The  recipient 
a.  (  ) 

A73 

b   (         ) 

A74 


(Check  (a)or(b)|       '■ 

employs  feuer  than  fifteen  persons 

employs  fifteen  or  more  persons  and,  pursuant  to  §  84.7!ai  of  the  regulation  [45  C  J- H.  84.7(a)] ,  has 
designated  the  foJlowing  person(s)  to  coordinate  its  efforts  to  com;  '>  *nh  the  HHS  regulation: 


Name  of  Designee(s)  -  Type  or  Pnnt 
C12 


C42 


Name  of  Recipient  -  Type  or  Print 

Ai: 


A41 


Street  Address  or  P  0  Box 
A4; 


A71 


(IRS)  Employer  Identification  Number 

Al 

Bl 

CI 


Al! 
811 
C\\ 


City 
B12 


Sute 
842 


B41 


Zip 
B71 


I  Lertify  that  the  above  inforrt-jtion  iscc'inp'ete  and  correvt  to  the  best  of  my  knou  ledge 


Date 


Signature  and  Title  of  Authorized  Official 
8^8  1 


B72  877 

It  there  fias  been  a  change  m  name  or  ownership  within  the  last  year,  please  PRfNT  (he  former  name  below; 


NOTE;  The  'A',  'B",  and  "C'  followed  by  ^umbtr^  are  for  computer  use  Please  disregard 

PUEASE  RETURN  ORIGINAL  TO; Q^^rj^^   f^^.  civil   Raghlcs,    ^toon  5627/B  North   Building 

„,_  ^     ^       ^      ^.  ^  3  30    Lndependence  Ave.    S.W. 

Serid  Copy  to  Grants  Manacrement         washmcrton^^D.C.      20201 
..^<:&4i  (10/80'  HDS  GRANTS  MANAGEMENT 
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APPLICATION  CERTIFICATIONS  FOR 
PRORT  MAKING  ORGANIZATIONS 

Applicants  who  are  For  Profit  Organizations  shall  complete  the  foUov«ng 
certification  review  when  applying  for  HDS  Finannal  Assistance. 

1.  Small  Business  Certification 

The  applicant  (     )  is,  (     )  is  not,  a  small  business  concern.  A  small  business  con- 
cern is  defined  as  a  business,  including  its  affiliates,  which  is  independently  owned 
and  operated,  is  not  dominant  in  the  field  of  operation  and  can  further  qualify 
under  the  criteria  concerning  number  of  employees,  average  annual  receipts,  or 
other  criteria,  as  prescribed  by  the  Small  Business  Administration.  See  Code  of 
Federal  Regulations,  Title  13,  Part  121,  as  amended,  which  contains  detailed  defi- 
nitions and  related  procedures. 

2.  Minority  Business  Enterprise  Certification 

The  applicant  (     )  is,  (     )  is  not,  a  minonty  business  enterprise.  A  minority  busi- 
ness enterprise  is  defined  as  a  business,  at  least  5 1  percent  of  which  is  owned,  con- 
trolled, and  managed  by  minority  group  members  who  are  citizens  of  the  U.S.  In 
case  of  a  corporation,  5 1  percent  of  all  classes  of  voting  stock  of  such  corpora- 
tions must  be  owned  by  an  individual(s)  determined  to  be  minority.  For  the  pur- 
pose of  this  defmition,  minority  group  members  are  Black  Americans,  Hispanic 
Americans,  Native  Americans  (American  Indians,  Eskimos,  Aleuts,  or  Native 
Hawaiians),  Asian  Pacific  Americans  (persons  with  origins  from  Japan,  China,  the 
Philippines,  Vietnam,  Korea,  Samoa,  Guam,  U.S.  Trust  Territory  of  the  Pacific 
Islands,  Laos,  Cambodia,  or  Taiwan)  and  members  of  other  groups  designated 
from  time  to  time  by  the  Small  Business  Administration  according  to  the  pro- 
cedure set  forth  at  1 3  CFR  Part  1 24. 1 . 

3.  Woman-Owned  Business  Certification 

The  applicant  (     )is,(     )  is  not,  a  woman-owned  business  A  woman-owned 
business  is  a  business  which  is,  at  least,  5 1  percent  owned,  controlled,  and  operated 
by  a  woman  or  women.  Controlled  is  defined  as  exercising  the  power  to  make 
policy  decisions.  Operated  is  defined  as  actively  involved  in  the  day-to-day  man- 
agement. 

4.  SmaD  Business  Innovation  Research  Act 

This  appbcation  (     )  is,  (     )  is  not,  submitted  under  the  Small  Business  Innova- 
tion Research  Act. 

For  Profit  Organizations  must  submit  this  form  with  the  completed  application. 

HUS  GRA.STS  MANAGEIrft.NT  1/83 
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Appendix  B 

( ;.\;/;  iH'SO-OVlti:  Expires-  2/Sr<  CJeanwri 
Pending:  3/88 

Instructions  for  Applying  for  Federnl 
Assisl.Tnrc  from  HUS  Program-s 

Intnidai  tiii,n 

Use  of  h'orws 

The  forms  included  in  this,  'kil"  shall  bt 
ubfd  to  .-ipply  for  all  new  disorttionury  grants 
and  cooperative  agreements  awnrdcd  by  the 
Office  of  Humiin  Development  Services.  They 
sh.ii!  also  he  used  to  request  supplemental 
assistance,  proposed  changes  or 
amendments,  and  request  con'inuiition  or 
refunding  for  previously  approved  grants  or 
cooperative  agreements  from  the  Office  of 
Human  Development  Services.  An  original 
and  two  copies  of  the  furnis  should  be 
submitted  to  the  responsible  grants 
Rianagement  office  If  an  item  cannot  be 
answered  or  does  not  appear  to  be  related  or 
rf  U-^anf  to  the  assistance  required,  write 
".\'.A  ■  for  not  applicable. 

.\pplwattpns 

AppHcints  for  new  awards  and  competing 
continuations  are  required  to  submit  a 
complete  application  which  consists  of  Parts  I 
ISF-424!  through  Part  V  Applicants  for  new 
projects  must  include  completed  Standard 
l-o'ms  441,  Civil  Rights  Assurance  and 
1  (MS — Ml.  Rehabiiitation  Act  Assurance. 
Applicants  for  additional  funding  (such  as  a 
nr'n-(.ompeting  continuation  or  supplemental 
grant)  or  amendments  to  a  previously 
submitted  application  should  include  only 
affected  pages.  Previously  sulmitted  pages 
whose  information  is  still  current  need  riot  be 
resubmitted.  Additionally,  applicants  for 
certain  I  IDS  programs  may  be  subject  to 
Fxerutivc  Order  121^72,  Intergovernmental 
Rfview  ol  Ft  (ieral  Programs  (see 
Attachments  1  and  2).  These  applicants  must 
follow  the  instructions  provided  relative  to 
Executive  Order  12372  coverage  where 
appropriate,  as  listed  on  page  1 1 

Siibmissior.  of  applicants 

(1)  Norj-competing  Conlinualioii  Clranls — 
applicants  for  continuation  grants  must 
submit  these  forms  not  later  than  90  days 
prior  to  the  budget  period  end  date. 

(2)  New  Projects  and  Com.petmg 
Continuations — Applicants  for  .^ssistance  to 
support  new  projects  or  for  competing 
continuations  should  refer  to  program 
announcements  for  information  regardmg 
d.vidline  d.ites  for  S'.ibmission  of  forms 

Instructions  for  Completion  of  Part  I  (SK— 124) 

Sixtic."  I 

Applicants  shall  complete  nil  items  in 
Section  1  If  an  item  is  not  applicable,  write 
"NA  ■.  If  additional  space  is  needed,  insert 
an  asterisk  ( * )  and  use  Section  IV.  An 
explanation  follows  for  each  item. 

Item 

1.  Mark  appropriate  box.  preapplication 
and  application  are  described  in  OMB 
C"ir(  ular  .-\-102  and  HDS  p.'ogram 
instructions.  Use  of  the  SF^24  as  a  Notice  of 
Intent  is  at  State  option  HDS  does  not 
require  Notice  of  Intent. 


j.\.  Applicant's  own  coplrol  number,  if 
desired. 

2b.  Date  Section  I  is  prepared. 

3a.  For  a  program  covered  by  Executive 
Order  12372,  enter  the  nniber  assigned,  if  any, 
by  the  Slate  Point  of  Contact  Office. 
Applications  submitted  t»  OHDS  must 
contain  this  identifier,  if  provided  by  the. 
State  Point  of  Contact.  Note:  Item  22  of  this 
form  must  be  completed  for  programs 
covered  by  E.0. 12372. 

3b.  Date  identifier  is  assigned  by  State. 

4a. -4h.  Enter  legal  name  of  applicant/ 
recipient,  name  of  primary  organizational 
unit  which  will  undertake  the  assistance 
activity,  complete  address  of  applicant,  and 
name  and  telephone  number  of  person  who 
can  provide  further  inforjfiation  about  this 
request. 

If  the  payee  will  be  otner  than  the 
applicant,  enter  in  the  remarks  section 
"payee".  The  payee's  name,  department  or 
division.  Complete  address  and  employer 
identification  number  and  DHHS  entity 
number. 

If  an  individual's  name  and/or  title  is 
desired  on  the  payment  instrument,  the 
name/or  title  of  the  designated  individual 
must  be  specified. 

5.  Enter  Employer  Identification  Number  of 
applicant  as  assigned  by  the  Internal 
Revenue  Service.  If  the  applicant 
organization  has  been  assigned  a  DHHS. 
Entity  Number  consisting  of  the  IRS  employer 
identification  number  prefixed  by  "1"  and 
suffixed  by  a  two-digit  number,  enter  the  full 
Enity  Number.  If  applicant  has  other  grants 
with  DHHS  and  has  been  assigned  a  Payee 
Identification  Number,  enter  PIN  in 
parenthesis  ()  beside  employer  identification 
number. 

6a  Enter  the  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  program 
under  which  assistance  is  requested.  If  more 
than  one  program  (e.g..  joint  funding)  enter 
"multiple"  and  explain  in  Section  IV  remarks 
If  unknown,  cite  Ihiblic  Law  or  U.S.  Code. 

6b.  Enter  the  program  title  from  Catalog  of 
Federal  Domestic  Assisthnce.  Abbreviate  if 
necessary. 

7.  Enter  title  and  appropriate  description  of 
project.  For  Notification  of  Intent,  continue  in 
Section  IV  if  necessary  Ui  convey  proper 
description.  If  project  affects  particular  sites 
as.  for  example,  construction  or  real  property 
projects,  attach  a  map  showing  the  project 
location. 

8.  Enter  appropriate  leJter  to  designate 
grantee  type — "City"  indudes  town, 
township  or  other  municipality.  If  the  grantee 
is  other  than  that  listed,  specify  type  on 
"Other"  line  e.g..  Council  of  Government. 
Note:  Nonprofit  organizations  which  have  not 
previously  received  HDS  program  support 
must  submit  proof  of  nonprofit  status. 

9.  Enter  Governmental  unit  where 
significant  and  meaningful  impact  could  be 
observed.  List  only  largest  unit  or  units  is 
affected,  such  as  State,  county,  or  city.  If 
entire  unit  is  affected,  list  it  rather  than 
subunits. 

10.  Identify  estimated  number  of  persons 
directly  benefiting  from  project,  as  described 
in  the  program  narrative.'* 

11  All  applicants  for  new.  competing 
continuation  and  non-competing  continuation 


grants  should  enter  the  letter  "A' .  .And 
applicants  for  supplemental  grant  funding 
should  enter  the  letter  "B  ". 

12.  Enter  amount  requested  or  to  be 
contributed  during  the  initial  funding/budget 
period  by  each  contributor.  Where  allowable 
the  value  of  inkind  contributions  should  be 
included.  If  the  action  is  a  change  in  dollar 
amount  of  existing  grant  (a  revision  or 
augumentation),  indicate  only  the  amount  of 
the  change.  For  decreases,  enclose  the 
amount  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included  breakout 
in  Section  IV.  For  multiple  program  funding 
use  totals  and  show  program  breakdown.";  in 
remarks.  Item  definitions;  12a.  amount 
requested  from  Federal  Government:  12b, 
amount  applicant  will  contribute:  12c.  amount 
from  State,  if  applicant  is  not  a  State:  12d. 
amount  from  local  government,  if  applicant  is 
not  a  local  government:  12e.  amount  from  any 
other  sources,  explain  in  Section  IV  Note: 
Applicants  for  research  grants  should 
complete  12a  and  12f  only 

13a.  Self  explanatory, 

13b.  Enter  the  district(s)  where  most  of 
actual  work  will  be  accomplished.  If  city- 
wide  or  State-wide  covering  several  districts. 
write  "city-wide"  or  "State-wide  ". 

14.  Enter  appropriate  It  Iter.  Definitions  are: 

A.  New.  A  submittal  for  the  first  tim.e  for  a 
new  project  or  project  period  (includes 
competing  continuations) 

B.  Renewal.  Not  applicable  to  HDS  grant 
programs. 

C.  Revision.  ,\  modification  to  project  after 
the  initial  funding/budget  period  and  within 
the  approved  project  period. 

D.  Continuation.  Support  for  a  non- 
competing  continuation  project  after  the 
initial  funding/budget  period  and  within  the 
approved  project  period. 

E.  Augumentation.  (Referred  to  elsewhere 
in  these  instructions  and  in  other  HDS 
publications  as  a  "supplemental ".)  An 
application  for  additional  funds  for  a  p.-ojecl 
previously  awarded  funds  in  the  same 
funding/budget  period.  Project  nature  and 
scope  unchanged. 

15.  Enter  approximate  date  project  is 
expected  to  begin.  If  initial  budget  period  is 
other  than  12  months,  check  item  21  and 
explain  in  Part  IV. 

16.  Enter  estimated  number  of  months  to 
complete  project  after  Federal  funds  are 
available. 

17.  Complete  only  for  revisions  (item  14c), 
or  augumentations  (Supplements)  (Item  14e). 

18.  Date  application/preapplication  must 
be  submitted  to  HDS  in  order  to  be  eligible 
for  funding  consideration. 

19.  Name  and  address  of  the  Federal 
agency  to  which  this  request  is  addressed. 
Indicate  as  clearly  as  possible  the  name  of 
the  office  to  which  the  application  will  be 
delivered. 

20.  Enter  existing  Federal  grant 
identification  number  if  this  is  not  a  new 
request  and  directly  relates  to  a  previous 
Federal  action.  Otherwise  write  ".NA  ". 

21.  Check  appropriate  box  as  to  whether 
Section  IV  of  form  contains  remarks  and/or 
additional  remarks  are  attached. 
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Suction  II 

Applicants  will  alwnys  complete  eilhi;r 
item  22a  or  22b  and  items  23a  and  23ii  An 
explanation  follows  for  each  item 

22a.  Complete  if  application  is  siiViject  to 
Executive  Order  12372  (State  review  and 
comment)  .Note.  All  written  comments 
submitted  by  or  throush  l.he  State  Contact 
must  be  attached,  if  available  Apptu  ants  are 
advised  of  the  delay  of  funding  neat  the  end 
of  the  fiscal  year,  if  a  timefy  notification  to 
the  State  Contact  is  not  made. 

22b  Check  if  application  is  not  subject  to 
E.O.  12372. 

23a.  Name  and  title  of  authorized 
representative  of  lesal  applicant. 

23b  Self  explanatory   Sole:  .^utho^i2ed 
representative  signature  cannol  be  signed  by 
designee 

Note. — .Applicant  completes  only  sections 
I  and  II.  Section  111  is  completed  by  Federal 
agencies. 

Instructions  for  Completion  of  Part  II 

.Negativi;  answers  will  not  require  an 
explanation  unless  the  responsible  HDS 
program  office  requests  more  information  at  a 
later  date.  All   "Yes"  answers  must  be 
explained  on  a  separate  page  in  accordance 
with  these  instructions. 

Item  1— Provide  the  name  of  the  governing 
body  establishing  the  priority  system  and  the 
priority  rating  assigned  to  this  project.  If  the 
priority  rating  is  not  available,  give  the 
approximate  date  that  it  will  be  obtained. 

Item  2 — Provide  the  name  of  the  agency  or 
board  which  issued  the  clearance  and  attach 
the  documentation  of  status  or  approval.  If 
the  clearance  is  not  available,  give  the 
approximate  date  that  it  will  be  obt.Tined. 

Item  3 — Furnish  the  name  of  the  approving 
agency  and  the  apjiroval  date.  If  the  approval 
has  not  been  received,  state  approximately 
when  it  will  be  obtained. 

Item  A — Show  whether  the  approved 
comprehensive  plan  is  State,  local  or 
regional;  or,  if  none  of  these,  explain  the 
scope  of  the  plan  Give  the  location  where  the 
approved  plan  is  available  for  examination, 
and  state  whether  this  project  is  in 
conformance  with  the  plan.  If  the  plan  is  not 
available,  explain  why. 

Item  5 — Show  the  population  residing  or 
working  on  the  Federal  installation  who  will 
benefit  from  this  proiect.  (Federally 
recognized  Indian  reservations  are  not 
"Federal  Insullations ') 

Item  (j — Show  the  percentage  of  the  project 
work  that  will  be  conducted  on  Federally- 
owned  land  or  leased  land  (iive  the  name  of 
the  Federal  installation  and  its  location 

Item  7 — Briefly  describe  the  possible 
beneficial  and/or  harmful  effect  on  the 
environment  because  of  the  proposed  projei:t. 
If  an  adverse  environmental  effect  is 
anticipated,  explain  what  action  will  be 
taken  to  minimize  it. 

Item  8 — State  the  number  of  individuals, 
families,  businesses,  or  farms  this  project  will 
displace.  Federal  agencies  will  provide 
separate  instructions,  if  additional  data  is 
needed. 

Item  9 — Show  the  Catalog  of  Federal 
Domestic  Assistance  number,  the  program 
number,  the  type  of  assistance,  the  status,  the 
amount  of  each  project  where  there  is  related 


previous,  pending  ur  anticipated  .jssistance 
from  another  funding  snuri:e 

Instructions  for  Completion  of  Part  III 

This  form  is  designed  so  that  application 
can  be  made  for  funds  to  support  one  or  more 
functions  or  activites  Generally.  HHS  funded 
progr.ims  do  not  require  a  breakdown  by 
function  or  a<  tivity  Therefore,  only  Line  1 
need  to  completed  However.  Head  Start. 
funded  by  the  AdministratTon  for  Children. 
Youth  and  Families  requires  that  activities 
commonly  identified  by  program  accounts  be 
displayed  separately  on  individual  lines 
(Lines  1-4  under  Section  A  and  Columns  1-4 
under  Se<  tion  B) 

Since  MDS  programs  award  funds  to 
support  activities  for  budget  periods  which 
are  generally  12  months  in  duration.  Section 
A.  B.  C,  and  D  must  provide  budget 
information  for  the  requested  budget  period. 
Section  E  should  reflect  the  need  for  Federal 
assistance  in  subsequent  budget  periods. 

Applicants  for  research  grants  are  not 
required  to  complete  information  items 
related  to  non-Federal  share.  Rather,  research 
cost  sharing  shall  be  negotiated  sep.irately 
with  the  funding  office. 

Stfction  A — Budget  Summary 
Lines  J-4 

Col,  (a):  For  applications  pertaining  to  a 
single  grant  program  and  not  requiring  a 
functional,  activity  or  program  account 
breakout  enter  on  Line  1  under  Column  (a) 
the  Federal  Domestic  assistance  Catalog 
program  title  (See  attached  listing).  For 
"Mead  Start ',  enter  the  activities  (program 
accounts)  name  and  number  for  which  funds 
are  being  requested  on  separate  lines. 

Col.  (b):  Enter  appropriate  Catalog  of 
Federal  Domestic  Assistance  number.  For 
"Head  Start",  enter  the  activites  (program 
accounts)  name  and  number  for  which  funds 
are  being  requested  on  separate  lines. 

Col.  |c)  (g):  For  new  applications,  leave 
(!:olumns  (c)  and  (d)  blank.  For  each  line 
entry,  enter  in  Columns  (e).  (f),  and  (g)  the 
appropriate  amounts  needed  to  support  the 
project  for  the  first  budget  period.  Applicants 
for  research  grants  should  make  no  entries  in 
Column  (f). 

For  non-competing,  or  corrpeting 
continuation  applications,  enter  in  Columns 
(c)  and  (d)  the  estimated  amounts  for  funds 
which  will  remain  unobligated  at  the  end  of 
the  current  budget  period.  Enter  in  columns 
(e).  (f).  and  (g)  the  appropriate  amounts 
needed  to  support  the  project  for  the  new 
budget  period.  (Applicants  for  research 
grants  should  make  no  entries  in  Columns  (d) 
or  (f).  Column  (g)  should  equal  the  total  of 
Column  (e)  and  Column  {f). 

For  augumentation  (supplements)  onJ 
changes  to  existing  grants,  leave  Columns  (c) 
and  (d)  blank  and  center  in  Columns  (e)  and 
(f)  the  amount  of  increase  of  decrease  of 
Federal  and  non-Federal  funds,  as 
appropriate.  Enter  in  Column  (g)  the  new 
total  budgeted  amount  (Federal  and  non- 
Federal)  which  includes  the  previously 
authorized  total  budgeted  amounts  for  the 
current  budget  period  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f)  The  amount(s)  in  Columns  (g) 
should  not  equal  the  sum  of  the  amounts  in 


Columns  (e)  and  (f)  Applicants  for  research 
gr.ints  should  make  no  entries  m  columns  id) 
or(f). 
Line  5 

Enter  the  totals  for  all  columns 
completed. 

Section  B — Budget  Categories 
Column  1-5 

In  the  Column  heading  (1)  through  (4),  enter 
the  same  titles  of  the  grant  programs  and/or 
program  accounts  shown  on  Lines  1  through 
4.  Column  (a).  Section  A  For  each  grant 
program  or  activity  (program  account) 
entered  in  Columns  (1)  through  (4)  enter  the 
total  requirements  for  Federal  funds  by 
object  class  categories  and  enter  tola)  in 
Column  5, 

Allowability  of  costs  are  governed  by 
applicable  cost  principles  set  forth  in  Subpart 
Qof45CFR  Part  74  and  HDS  Grants 
Administration  .Manual, 

Personnel — Line  6a  Enter  the  total  costs  of 
salaries  and  wages  of  applicant/grantee  staff. 
Do  not  include  costs  of  consultants  or 
personnel  costs  of  delegate  agencies  (See 
Section  F,  Line  21.  for  additional 
requirements). 

Fringe  Benefits — Line  8b:  Enter  the  total 
cost  of  fringe  benefits  unless  treated  as  part 
of  an  appmved  indirect  cost  rate.  Provide 
break-down  of  amounts  and  percentages  that 
comprise  fringe  benefit  costs. 

Travel — Line  6c:  Enter  total  costs  of  out-of- 
town  travel  for  employees  of  the  project.  Do 
not  enter  costs  for  consultant's  travel  or  local 
transportation.  Provide  justification  for 
requested  travel  costs.  (See  Line  6h  and 
Section  F.  Line  21.  for  additional 
instructions). 

Equipment — Line  6d:  Enter  the  total  costs 
of  all  equipment  to  be  acquired  by  the 
project.  "Equipment  ■  means  an  article  of 
tangible  personal  properly  having  a  useful 
life  of  more  than  two  years  and  an 
acquisition  cot  of  $500  or  more  per  unit.  An 
appliant  may  use  its  own  definition  of 
equipment,  provided  that  such  a  definition 
would  at  least  incude  all  tangible  personal 
property  ad  defined  in  the  proceeding 
sentence.  (See  Section  F.  Line  21  for 
additional  requirements). 

Supplies — Line  6e:  Enter  the  total  costs  of 
all  tangible  personal  property  (supplies)  other 
than  that  included  on  line  6d, 

Contractual — Line  6f  Enter  the  total  costs 
of  all  contracts,  including  (1)  procurement 
contracts  (except  those  which  belong  on 
other  lies  such  as  equipment,  supplies,  etc.), 
and.  (2)  contracts  agreements  with  secondary 
recipient  organizations  including  delegate 
agencies.  Also  include  any  contracts  with 
organizations  for  the  provision  of  technical 
assistance.  Po  not  include  payments  to 
individuals  on  this  line.  Attach  a  list  of 
contractors  indicating  the  name  of  the 
organization;  the  purpose  of  the  contract; 
statement  (scope)  of  work  period  of 
performance:  and  the  estimated  dollar 
amount  of  the  award  If  the  Name  of 
Contractor.  Scope  of  Work  and  estimated 
total  is  not  available  or  has  noi  been 
negotiated,  include  in  Line  h,  "Other '.  (.Note: 
Whenever  the  applicant/grantee  intends  (o 
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ilelej;ule  pari  or  al!  of  tht-  proRracri  In  nnolher 
iij^ency  the  applicanl/grMnlec  mii.'sl  subniil 
sf  Ltion.'i  A  cind  B  of  Par!  III.  lUidgtt  Sec  lion, 
completed  for  rach  delepatp  agi-ncy  K.s 
ajjpnrv  lillr.  along  vvilh  Ihe  rcquirpd 
supporting  information  referenced  in  die 
applicable  instructions.  The  total  rosi  of  all 
such  agencies  wdl  be  part  of  the  arrmutit 
.shown  on  Line  6(f)-  Provide  backup 
donuinenlalion  identifying  Name  of 
contractor,  purpose  of  contract  and  niajifr 
cost  elements. 

Construction — Line  ft;.  Enter  Ihe  costs  of 
alterations  or  renovation.  Provide  narrative 
justification  and  breakdown  or  costs.  New 
construction  is  unrtllow.iblf. 

Other— Line  6h:  Enter  the  total  of  all  other 
costs.  Such  costs,  where  applicable,  may 
include,  but  are  nol  limited  to.  insurance, 
food,  mcditul  and  dental  costs, 
(nonrontraclual).  fees  and  travel  paid  directly 
to  individual  consultants,  local  transportation 
(all  !ra\pl  which  does  not  require  per  diem  is 
considered  local  tr  i-  el),  space  and 
equipment  rentals,  printing  and  publication, 
computer  use.  training  costs  including  tuition 
(ind  stipends,  training  .service  costs  including 
wage  payments  to  individuals  and  supportive 
SfTMce  p.iS.Tients.  and  staff  development 
costs. 

Total  Djrt't:  Charges — line  61:  Shciw  the 
totals  of  Lines  6(d)  through  6(h). 

Imiirvct  Charges— Line  6/:  Enter  Ihe  total 
amount  of  indirect  costs.  If  no  indirect  costs 
arc  requested  enter  "none".  This  line  should 
be  used  only  when  the  applicant  (except  local 
governments)  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health  and 
Human  Services.  If  rale  has  recently  been 
approved,  please  enclose  a  copy  of  current 
rate.  Local  governments  shall  enter  the 
amount  of  indirect  costs  determined  in 
accordance  with  HHS  requirements.  In  the 
case  of  training  grants  to  other  than  State  or 
local  governments,  the  reimbursement  of 
indirect  costs  will  be  limited  to  the  lesser  of 
actual  indirect  costs  of  8  percent  of  the 
amount  allowed  for  direct  costs  exclusive  of 
any  equipment  charges,  rental  of  space, 
tuition  and  fees,  post-doctoral  training 
allowances,  contractual  items,  and  alteration 
and  renovations.  It  should  be  noted  that 
when  an  indirect  cost  rale  is  requestrd.  these 
costs  included  in  the  indirect  cost  pool  should 
not  be  also  charged  as  direct  costs  to  the 
grant. 

Total — Line  6k:  Enter  the  total  amounts  of 
Lines  6(i)  and  6(j).  For  all  new  competing  and 
non-competing  continuation  applications,  the 
total  amount  shown  in  Column  (5).  Line  6(kl. 
should  be  the  same  as  the  amount  shown  in 
Section  A,  Column  (e).  Line  5. 

For  all  supplements  or  changes,  the  total  of 
the  amount  shown  in  Columns  (1)  through  (4) 
should  equal  the  amount  shown  in  Section  A. 
Line  5{e].  The  amount  shown  in  Column  (5) 
should  include  the  cumulative  total  of  the 
previously  approved  Federal  share  for  the 
current  budget  period  plus  or  minus,  as 
appropriate.  Ihe  increase  or  decrease  of 
Federal  funds. 

Proi^ram  Income — Line  7:  Enter  the 
e-itimated  amount  of  income,  if  any.  expected 
to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project 
aTiounl.  Show,  in  the  program  narrralive 
statement,  the  nature  and  source  of  income. 


Section  C — Non-Federai  Resources 

Lines  H-U:  Enter  amojints  of  non-F'ederal 
resources  that  will  be  uaed  to  support  Ihe 
project.  (Applicants  for  research  grants 
should  nol  complete  this  Section  but  will 
negotiate  appropriate  cost  sharing 
arrangements  with  the  flindinp  office). 
fVovide  a  brief  explanaion.  on  a  separate 
sheet,  showing  the  type  pf  contribution,  and 
whether  if  is  in  cash  or  i^  kind.  If  in-kind,  is 
allowable  and  inf.ludedjshow  the  basis  for 
computation  including; 

(1 1  Numbers  and  types  of  volunteers  and 
rules  al  which  their  services  are  valued; 

(2)  Valuation  of  donated  space  (use  only) 
including  number  of  sqi.fire  feel  and  value 
assigned  per  square  fooj;  and 

(3)  Determination  of  c^preciation  and  use 
allowance  for  grantee-oKncd  space:  (Include 
statement  whether  space  was  purchased  or 
constructed,  totally  or  in  part  with  federal 
funds  for  items  (2|  and  (31). 

(4)  type  and  value  of  other  in-kind 
contributions  expected. 

Column  (a):  Enter  the  program  title  or 
activities  (program  accounts)  us  in  Column 
(a)  Section  ■^. 

Column  (b).  Enter  theiamouni  of  cash  and 
in-kind  contributions  to  be  made  by  Ihe 
applicant.  | 

Column  (c):  Enter  theiState  contribution.  If 
the  applicant  is  a  State  bgency.  enter  the  non- 
Federal  funds  to  be  contributed  by  the  State 
other  than  the  applicant  Slate  agency. 

Column  (d):  Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e):  Enter  the  \ 
(c).  and(d]. 

Line  12 — Enter  total  of  each  of  Columns  (b) 
through  (e).  The  amount  in  Column  (e)  should 
be  equal  to  the  amount  on  Line  5.  Column  (f). 
Section  A. 


totals  of  Columns  (b). 


^p 


Section  D — Foivcasted  jCash  Weeds 

Line  13 — Enter  the  ariount  of  Federal  cash 
needed  for  this  grant,  bi  quarter,  during  the 
budget  period.  i 

Line  14 — Enter  the  anjount  of  cash  from  all 
other  sources  needed  bj  quarter  during  the 
budget  period.  (Applicahls  for  research 
grants  should  not  complete  this  line). 

Line  15 — Enter  the  lo|als  of  amounts  on 
Lines  13  and  14. 

Section  E — Bud}iet  Estimates  of  Federal 
Funds  Needed  for  Balance  of  Pro/eels 


!2olumn  (a)  the  same 
IS  (program  accounts) 
1  A.  For  new  or 
or  noncompeling 


Line  16-19— Enter  in 
prnprani  title  or  activiti 
as  in  Column  (a)  Sectioi 
competing  continuation 
continuation  grant  appl  cations,  enter  in  the 
proper  columns  amount !  of  Federal  funds 
which  will  be  needed  It  complete  the 
program  oi  project  over  the  succeeding 
budgt't  periods  (usually 
enter  current  year  budg  :t  amount;  enter 
second,  third,  fourth,  ar  i  fifth  year  budget 
estimate  needs.  This  Se  lion  need  not  be 
completed  for  Hoadslar   applicants  with 
indefinite  project  perio<  s  or  for  revisions  or 
supplements  for  Ihe  cur  ent  budget  period 
which  do  not  increase  t 
support. 

Line  20— Enter  the  to^ls  of  each  of  thf 
Columns  (b)  through  (e 


le  general  level  of 


Section  F— Other  Budget  Information 

I.'iw  21 — Use  this  space  to  fully  explain 
and  justify  the  major  items  included  in  the 
budget  categories  shown  in  Section  R.  Include 
sufficient  detail  to  facilitate  determination  of 
allowability,  relevance  to  the  project,  and 
cost  benefits.  Particular  attention  must  be 
given  to  Ihe  explanation  of  any  requested 
direct  cost  budget  item  which  requires 
explicit  approval  by  Ihe  HDS  program  office. 
Budget  items  which  require  identification  and 
justification  shall  include,  but  not  be  limited 
to,  the  following: 

1.  Salary  amounts  and  percentage  of  time 
worked  for  those  key  individuals  who  are 
identified  in  the  project  narrative. 

2.  Any  foreign  travel; 

3.  A  list  of  all  equipment  (See  Part  111. 
Section  B.  Line  6d)  and  estimated  cost  of 
each  item  to  be  purchased.  Need  for 
equipment  must  be  supported  in  program 
narrative. 

4.  Contractual:  Major  items  or  ginups  of 
smaller  items:  and 

5.  Other:  group  and  major  catcgone.s  e.g., 
consultants,  local  transportation,  space 
rental,  training  allowances,  staff  training. 
computer  equipment,  etc  Provide  a  complete 
break-down  of  all  costs  that  makf  up  this 
category. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  final  fixed]  that  will  be  in  effect 
during  the  funding  period,  Ihe  estimated 
amount  of  Ihe  base  to  which  the  rate  is 
applied  and  the  total  indirect  expense  .Mso. 
enter  the  date  HDS  aproved  the  rate,  where 
applicable.  Attach  a  copy  of  rate  agreempnt  if 
recently  approved. 

Line  23 — Provide  any  other  explanations 
required  or  deemed  necessary. 

Executive  Order  12372  Coverage 

7.  General 

Executive  Order  12372,  "Intergovernmental 
Review  of  Federal  Programs,"  provides  for 
Ihe  State  and  local  government  coordination 
and  review  of  proposed  Federal  financial 
assistance.  Certain  applicants  for  HDS  grants 
must  comply  with  the  provisions  of  F  O. 
12372  and  45  CFR  Part  100, 
"Intergovernmental  Review  of  Department  of 
Health  and  Human  Services  Programs  and 
Activities."  The  following  table  provides  a 
listing  of  all  HDS  assistance  programs 
identified  by  Catalog  of  Federal  Domestic 
Assistance  Number  (CFDA).  and  shows  those 
programs  and  activities  which  are  cnveipd  by 
E.O  12372  and  those  which  are  exempt  fiom 
coverage. 

Federally  recognized  Indian  Tribes  arc 
exempt  from  the  provisions  and  requirements 
of  E.O.  12372  (see  48  FR  29196  dated  June  24, 
1983). 

Stales  may  design  their  own  processes  for 
reviewing  and  co.mmenting  or  proposed 
Federal  assistance  under  certain  Federal 
programs.  States  adopting  a  review  process 
under  Ihe  E.O.  will  have  designated  a  State 
official  or  organization  to  act  as  the  State's 
"Single  Point  of  Contact"  (SPOC)  for  sending 
official  State  recommendations  to  HDS. 
Applicants  with  projects  subject  to  E.O.  12372 
review  must  adhere  to  the  requirements  of 
their  Slate  processes,  I 
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2.  Procedures  for  Npw  and  Competing 
Continuation  Applications 

E.0. 12372  requires  applicants  for  new  and 
competing  continuation  grants  and 
cooperative  agreements  lo  coordinate  their 
plans  at  the  State  and  local  levels  through  the 
Stale  SPOC.  Names  and  addresses  of  the 
Slate  SPOC  are  listed  in  the  Federnl  Register 
announcement  soliciting  applications  or  in 
the  application  kit.  A  current  listing  can  also 
be  obtained  from  the  retfional  or  headquaters 
grants  management  office.  Potential 
applicants  should  contact  their  State  SPOC  at 
the  earliest  feasible  time  and  notify  them  of 
their  intent  to  apply  for  Federal  assistance. 
Many  State  offices  have  their  own 
notification  forms  and  instructions,  and 
applicants  should  obtain  this  material 
y      directly  from  them. 

Applications  submitted  to  HDS  must 
respond  to  the  E.O.  12372  Certification.  Item 
22  on  Standard  Form  424  HUS  will  notify  the 
Slate  SPOC  of  any  application  covered  by 
E.O.  12372  that  does  not  indicate  that  the 
State  contact  has  had  an  opportunity  to 
review  it.  Therefore,  failure  to  notify  the 
State  of  the  proposed  application  to  I  IDS  may 
result  in  a  delay  of  funding  as  HDS  will  not 
make  an  award  without  assurance  of 
compliance  with  this  process. 

State  SPOC  offices  have  sixty  (601  days 
after  the  HDS  deadline  date  for  the  receipt  of 
applications  in  which  to  review  and  resolve 
problems  with  the  applicant  and  submit 
comments  to  HDS. 

Appendix  C 

Program  Performance  Standards — Runaway 
and  Homeless  Youth  Act — Funded  Centers 
1.  Overview  of  the  Program  Performance 
Standards 

The  program  performance  standards 
established  by  YOB  for  its  funded  centers 
relate  to  the  methods  and  processes  by  which 
the  needs  of  runaway  or  homeless  youth  and 
their  families  are  being  met  as  opposed  to  the 
outcome  of  the  services  provided  on  the 
clients  served  The  program  performance 
standards,  and  the  related  cnteria  and 
indicators,  as  initially  published  in  March 
1977,  were  developed  by  YDB  through  a 
functional  analysis  of  the  service  and 
administrative  components  of  runaway  youth 
projects,  and  were  revised  based  upon  the 
comments  and  feedback  provided  by  the  FY 
1975  funded  projects;  they  have  subsequently 
been  further  revised,  based  upon  the 
experience  of  YDB  and  its  funded  centers  in 
their  implementation.  The  standards  relate  to 
the  basic  program  components  enumerated  in 
Section  315  of  the  Runaway  and  Homeless 
Youth  Act  and  as  further  detailed  in  the 
Regulations  and  Program  Guidance  governing 
the  implementation  of  the  Act.  Each  project 
funded  under  the  Runaway  and  Homeless 
Youth  Act  IS  required  annually  to  conduct  a 
self-assessment  of  its  compliance  with  these 
standards,  using  a  form  provided  by  YDB  for 
this  purpose.  These  sell-assessment  data  will 
be  validated  once  each  funding  cycle  by  the 
YDB  Special  Assistant  for  Youth  Affairs, 

The  terms  "program  performance 
standards,"  "criteria,"  and  "indicators"  are 
defined  as  follows: 

Program  Performance  Standard:  The 
general  principle  against  which  a  judgement 


r,.jn  be  made  to  determine  whetner  a  service 
or  an  administrative  component  has  achieved 
a  particular  level  of  attainment. 

Criterion:  A  specific  dimension  or  aspect  of 
a  program  performance  standard  which  helps 
to  define  that  standard  and  which  is 
amendable  lo  direct  observation  or 
measurement. 

Indicator:  The  specific  documentation 
which  demonstrates  whether  a  criterion  (or 
an  aspect  of  a  criterion)  is  being  met  and. 
thereby,  the  extent  to  which  a  specific  aspect 
of  a  standard  is  being  met. 

Thirteen  program  performance  standards, 
with  related  criteria  and  indicators,  have 
been  established  by  YDB  for  the  centers 
funded  under  the  Runaway  and  Homeless 
Youth  Act  Eight  of  these  standards  relate  to 
service  components  (outreach,  individual 
intake  process,  temporary  shelter,  individual 
and  group  counseling,  family  counseling, 
service  linkages,  aftercare  services,  and  case 
disposition),  and  five  to  administrative 
functions  or  activities  (staffing  and  staff 
development,  youth  participation,  individual 
client  files,  ongoing  project  planning,  and 
board  of  directors/advisory  body). 

Although  fiscal  management  is  not 
included  as  a  program  performance  standard, 
it  is  viewed  by  YDB  as  being  an  essential 
element  in  the  operation  of  its  funded 
projects.  Therefore,  as  validation  visits  are 
made,  the  Special  Assistants  for  Youth 
Affairs  and/or  staff  from  the  Office  of  Fiscal 
Operations  will  also  review  the  center's 
financial  management  activities. 

YDB  views  these  program  performance 
standards  as  constituting  the  minimum 
standards  to  which  its  funded  centers  should 
conform.  The  pnmar\  assumption  underlying 
the  program  performance  standards  is  that 
the  service  and  administrative  components 
which  are  encompassed  within  these 
standards  are  integral  (but  not  sufficient  in 
themselves)  to  a  program  of  services  which 
effectively  addresses  the  crisis  and  long-term 
needs  of  runaway  or  homeless  youth  and 
their  families. 

The  program  performance  standards  are 
designed  to  serve  as  a  developmental  tool, 
and  are  to  be  employed  by  both  the  center 
staff  and  the  Special  .Assistants  for  Youth 
Affairs  in  identifying  those  service  and 
administrative  components  and  activities  of 
individual  centers  which  require 
strengthening  and/or  development  either 
through  internal  action  on  the  part  of  staff  or 
through  the  provision  of  external  technical 
assistance. 

II.  Program  Performance  Standards  and 
Criteria 

The  following  constitutes  the  program 
performance  standards  and  criteria 
established  by  YDB  for  its  funded  centers. 
Each  standard  is  numbered,  and  each 
criterion  is  listed  after  a  lower-case  letter. 

1  Outreach.  The  center  shall  conduct 
outreach  efforts  directed  towards  community 
agencies,  youth,  and  parents. 

2.  lndi\  idual  Intake  Process  The  center 
shall  conduct  an  individual  intake  process 
with  each  youth  seeking  services  from  the 
project.  The  individual  intake  process  shall 
provide  for: 

a.  Direct  access  to  project  services  on  a  24- 
hour  basis. 


b.  The  identification  of  the  emergency 
service  needs  of  each  youth  and  the  provision 
of  the  appropriate  services  either  directly  or 
through  referrals  lo  community  agencies  and 
individuals, 

c.  An  explanation  of  the  services  which  are 
available  and  the  requirements  for 
participation,  and  the  securing  of  a  voluntary 
commitment  from  each  youth  to  participate  in 
center  services  prior  lo  admitting  the  youth 
into  the  center, 

d.  The  recording  of  basic  background 
information  on  each  youth  admitted  into  the 
center. 

e.  The  assignment  of  primary  responsibili'y 
to  one  staff  member  for  coordinating  the 
services  provided  to  each  youth. 

f.  The  contact  of  the  parent(s)  or  legal 
guardian  of  each  youth  provided  temporary 
shelter  within  the  timeframe  established  by 
Stale  law  or.  in  the  absence  of  State 
requirements,  preferably  within  24  but  within 
no  more  than  72  hours  following  the  youth's 
admission  into  the  center. 

3.  Temporary  Shelter  The  center  shall 
provide  temporary  shelter  and  food  to  each 
youth  admitted  into  the  center  and  requesting 
such  services. 

a.  Each  facility  in  which  temporary  shelter 
IS  provided  shall  be  in  compliance  with 
minimum  State  and  local  licensing 
requirements. 

b.  Each  facility  in  which  temporary  shelter 
is  provided  shall  accommodate  no  more  than 
20  youth  at  any  given  time 

c.  Temporary  shelter  shall  normally  not  be 
provided  for  a  period  exceeding  two  weeks 
during  a  given  stay  at  the  center 

d.  Each  facility  in  which  temporary  shelter 
is  provided  shall  make  at  least  two  meals  per 
day  available  to  youth  served  on  a  temporary 
shelter  basis. 

e.  At  least  one  adult  shall  be  on  the 
premises  whenever  youth  are  using  each 
temporary  shelter  facility 

4.  Individual  and  Group  Counseling.  The 
center  shall  provide  individual  and/or  group 
counseling  to  each  youth  admitted  into  the 
project. 

a.  Individual  and/or  group  counseling  shall 
be  available  daily  to  each  youth  admitted 
into  the  center  on  a  temporary  shelter  basis 
and  requesting  such  counseling. 

b.  Individual  and/or  group  counseling  shall 
be  available  to  each  youth  admitted  into  the 
center  on  a  non-residential  basis  and 
requesting  such  counseling 

c.  The  indi\  idual  and/or  group  counseling 
shall  be  provided  by  qualified  staff. 

5.  Family  Counseling.  The  center  shall 
make  family  counseling  available  to  each 
parent  or  legal  guardian  and  youth  admitted 
into  the  center. 

a.  Family  counseling  shall  be  provided  to 
each  parent  or  legal  guardian  and  youth 
admitted  into  the  center  and  requesting  su<;h 
services. 

b.  The  family  counseling  shall  be  provided 
by  qualified  staff 

6.  Service  Linkages.  The  center  shall 
establish  and  maintain  linkages  with 
community  agencies  and  individuals  for  the 
provision  of  those  services  which  are 
required  by  youth  and/or  their  families  but 
which  are  not  provided  directly  by  the  center. 
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a.  .-\rranj{enients  sh.ill  be  made  with 
community  a^ncies  and  indiviiiu.ils  for  thf 
provision  of  alternative  living  arranpfmcnls. 
medical  services,  psychological  and /or 
pSMhiiitnc  services,  and  the  other  as.sistaiiri' 
rfquired  by  youth  admitted  into  \hv.  project 
and 'or  by  thesir  families  which  are  not 
provided  directly  by  the  center 

b.  Specific  efforts  shall  be  conducted  by  llie 
center  directed  toward  establishinp  working 
relationships  with  law  enforcenicnl  and  other 
luvenile  justice  system  personnel. 

7.  Aftercare  Services.  The  center  sh.iK 
prcivitie  a  continuity  of  services  to  hll  youth 
served  on  a  temporary  shelter  basis  and/or 
their  families  following  the  lermin.ition  of 
such  temporary  shelter  both  directly  and 
through  referrals  to  other  atji  ni  ie<<  and 
individuals. 

8.  Case  Disposition.  The  center  sh.ill 
determine,  on  an  individual  case  basis,  the 
disposition  of  each  youth  provided  temporary 
shelter,  and  shall  assure  the  safe  amval  of 
each  youth  home  or  to  an  alternative  living 
arrangement. 

a.  lo  the  evlent  feasible,  the  r  enter  shall 
pro\ule  for  the  active  involveme.Tt  of  the 
>ou;h.  the  parentis)  or  legal  giiardi.in.  and  liie 
staff  in  deiermining  what  living  arrangement 
constitutes  the  best  interest  of  each  youth. 

b.  The  renter  shall  assure  the  safe  arrival 
of  efch  youth  home  o'  to  an  alternative  living 
arrangnient  following  the  terrninialmn  of  the 

( risis  serv  ices  provided  by  the  center,  by 
arran;.;.ng  for  the  transportatmn  of  the  youth 
if  he/she  will  be  residing  within  lh«'  area 
served  by  the  center;  or  by  arranging  for  the 
meeting  and  local  transportation  of  the  vouth 
at  his/her  destination  if  he/she  will  be 
residing  bc-yond  the  area  served  by  the 
center. 

c.  The  center  shall  verify  the  urriviil  of  each 
youth  who  is  not  accompanied  home  or  to  an 
altem.ilive  living  arrangement  by  the 
parenl(«!  or  legal  guardian,  center  staff  or 
other  ageniy  staff  wiihm  12  hours  after  his/ 
her  scheduled  arrival  at  his/her  destination. 

9.  Staffing  and  Staff  Development.  The 
center  shall  maintain  a  staffing  and  staff 
development  plan. 

H.  The  center  shall  operate  uniler  an 
affirmalive  action  plan. 

b.  The  center  shall  maintain  a  written 
staffing  plan  whit.h  indicates  the  number  of 
paid  and  volunteer  staff  in  each  job  category. 

c.  The  center  shall  maintain  a  written  job 
description  for  each  paid  and  volunti-er  staff 
function  which  describes  both  the  major 
tasks  to  be  performed  and  the  ((ii.ilificatioiis 
requi.'-ed. 

d.  The  cenlcr  shall  provide  training  to  all 
paid  and  volunteer  staff  (including  youth)  in 
biilh  the  procedures  employed  by  the  center 
and  m  specific  skill  are. is  as  delennined  by 
the  center. 


e.  The  center  shall  evaluate  the 
performance  of  each  paid  and  volunteer  staff 
member  on  a  regular  basis. 

f.  Case  supervision  sessions,  involving 
relevant  center  staff,  shall  be  conducted  at 
least  weekly  to  review  current  cases  and  the 
type's  of  counseling  and  ether  services  which 
are  being  p.-ovided, 

10.  Youth  Participation    The  center  shall 
actively  involve  youth  in  the  design  and 
delivery  of  the  services  provided  by  the 
center. 

a.  Youth  shall  be  involved  inn  the  ongoing 
planning  efforts  conducted  by  the  center. 

b.  Youth  shall  be  involved  in  the  delivery 
of  the  services  provided  by  the  center. 

11.  Individual  Client  Files.  The  project  shall 
maintain  an  individual  file  on  each  youth 
admitted  into  the  center. 

a.  The  client  file  maint.nned  on  each  youth 
shall,  at  a  minimum,  inloude  an  intake  form 
which  minimally  contains  the  basic 
background  information  required  by  YOB  on 
the  Information  Collection  Research  and 
Evaluation  jlCARK)  Form,  counseling 
notations:  information  on  the  services 
provided  both  directly  and  through  referrals 
to  community  agencies  and  individuals; 
disposition  data:  and.  as  applicable,  any 
foll(>vv-up  and  evaluative  data  which  are 
compiled  by  the  center. 

b.  The  file  on  each  client  shall  be 
maintained  by  the  center  in  a  secure  place 
and  shall  not  be  disclosed  without  the  written 
perm.ission  of  the  client  and  his/her  parent(s) 
or  legal  guardian  except  to  center  stuff,  to  the 
funding  agcncy(ies)  and  its  (their) 
contractor(s).  and  to  a  court  involved  in  the 
disposition  of  criminal  charges  against  the 
youth. 

12.  Ongoing  Center  Planning.  The  center 
shall  develop  a  written  plan  at  least  anniiall>. 

a.  At  least  annually,  the  center  shall  review 
both  the  crisis  counseling,  temporary  shelter, 
and  aftercare  needs  of  tie  youth  in  the  area 
served  by  the  center  and  the  existing  services 
which  are  available  to  meet  these  needs. 

b.  The  center  shall  cotlduci  an  ongoing 
evaluation  of  the  impact  of  its  services  on  the 
youth  and  families  it  series. 

c.  At  least  annually,  the  center  shall  review 
and  revise,  as  appropriate,  its  goals, 
objectives,  and  activities  based  upon  the  data 
generated  through  both  the  review  of  youth 
needs  and  existing  services  (12a)  and  the 
ftillow-up  evaluations  (12b). 

d.  The  center's  planning  process  shall  be 
open  lo  all  caid  and  volunteer  staff,  youth, 
and  members  of  the  Board  of  Directors  and/ 
or  Advisory  Body. 

1.1.  Board  of  Directors/.Advisory  Body 
(Optional).  It  is  strongly  recommended  that 
the  center  have  a  Board  of  Directors  or 
Adv  isory  Body  which  conforms  lo  the 
following  criteria. 

a.  The  membership  of  the  Center's  Board  of 
Direc.tors  or  Advisory  Body  shall  be 


composed  of  a  representative  cross-section  of 
the  community.  Including  youth,  parents,  and 
agency  representatives. 

b.  Training  shall  be  provided  to  the  Board 
of  Directors  or  Advisory  Body  designed  to 
orient  the  members  to  the  goals,  objectives, 
and  activities  of  the  center. 

C.  The  Board  of  Director  or  Advisory  body 
shall  review  and  approve  the  overall  goals, 
objectives,  and  activities  of  the  center, 
including  the  written  plan  developed  under 
12. 

National  Runaway  Switchboard  Project 
Description 

The  National  Runaway  Switchboard  was 
initiated  through  an  HEW  Office  of  Youth 
Development  research  and  demonstration 
grant  in  19"4.  The  proiect  was  initially  funded 
as  an  eight  month  demonstration  grant  for  the 
purpose  of  providing  toll-free  VVA  I'S  service 
to  runaway  youth  in  the  contiguous  I'nited 
States.  Since  then,  it  has  been  supported  by 
the  Runaway  and  Homeless  Youth  Act  and 
administered  by  the  Youth  Development 
Bureau  within  the  Administration  for 
Children.  Youth  and  Families.  Among  the 
reasons  for  developing  the  National  hotline 
were  (a)  the  interstate  nature  of  the  runaway 
problem  and  (b)  the  evident  unavailability  in 
most  areas  of  the  nation  of  specialized 
resources  and  services  for  dealing  with  the 
problem. 

The  National  Runaway  Switchboard 
provides  a  confidential  toll  free  information. 
referral  and  crisis  intervctnlion  telephone 
service  operating  24  hours  a  day.  seven  days 
a  week.  It  is  designed  to  held  young  people 
who  have  run  away  from,  been  thrown  out  of, 
or  are  considering  leaving  home  and  their 
families.  Operating  with  a  paid  staff  and 
trained  volunteers,  the  National 
Communications  System  links  its  callers  with 
the  help  they  need  in  three  basic  ways: 

(a)  Intervention — providing  a  neutral 
channel  of  communications  through  which 
runaway  youth  may  re-establish  contract 
with  his  or  her  parent  or  guardian: 

(b)  Referral — identifying  agency  resources 
to  runaways  in  the  area  where  the  runaway 
youth  is  located:  and 

(c)  Prevention — identifying  home- 
community  resources  for  those  young  people 
who  ore  contemplating  running  away  but 
contact  the  Switchboard  before  they  run. 
The  .National  Runawy  Switchboard,  funded 
at  a  level  of  S350.00  annually  serves  the  need 
of  runaway  and  homeless  youth,  and  their 
families.  States,  localities  and  nonprofit 
private  agencies  and  coordinated  networks  of 
such  agencies  also  frequently  utilize  the 
services  offered  by  the  National  Runaway 
Switchboard. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

Capital  Maintenance 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Federal  Deposit 
Insurance  Corporation  {"FDiC")  has 
adopted  a  final  regulation  concerning 
capital  maintenance.  The  FDIC  is 
required  to  analyze  capital  adequacy  in 
taking  action  on  various  types  of 
applications,  such  as  mergers  and 
branches,  and  in  the  conduct  of  its 
various  supervisory  activities  related  to 
the  safety  and  soundness  of  individual 
banks  and  the  banking  system. 
Additionally,  as  a  condition  of  federal 
deposit  insurance  all  insured  banks 
must  remain  in  a  safe  and  sound 
condition,  including  maintaining 
adequate  capital.  This  regulation:  (a) 
Defines  capital:  |b)  establishes  minimum 
standards  for  adequate  capital;  (c) 
establishes  standards  to  determine 
when  an  insured  bank  is  operating  in  an 
unsafe  and  unsound  condition  by  reason 
of  the  amount  of  its  capital;  and  (d) 
establishes  procedures  for  issuing  a 
directive  to  require  an  insured  state 
nonmember  bank  to  achieve  and 
maintain  a  minimum  capital  ratio. 
EFFECTIVE  DATE:  April  18,  1<)85. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Storch.  Planning  and  Program 
Development  Specialist,  Division  of 
Bank  Supervision,  (202)  389-4761.  or 
Peter  M.  Kravitz.  Senior  Attorney.  Legal 
Division.  (202)  30&-4171.  55017th  Street, 
NVV..  Washington,  D.C.  20429. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  20,  1984  the  FDIC  issued  a 
proposed  regulation  concerning  capital 
maintenance.  49  FR  29399  (1984). 
Comment  had  to  be  received  by  the 
FDIC  by  September  18,  1984. 

Capital  performs  several  very 
important  functions  in  banking 
institutions.  It  absorbs  fluctuations  in 
income  so  that  banking  institutions  can 
continue  to  operate  in  periods  when 
losses  are  being  sustained.  It  also 
provides  a  measure  of  assurance  to  the 
public  that  an  institution  will  continue  to 
provide  financial  services  thereby 
helping  to  maintain  confidence  in 
individual  entities  and  the  banking 
system  as  a  whole.  It  serves  to  support 
growth  yet  restrains  unjustified  or 
imprudent  expansion  of  assets.  Capital 
also  provides  protection  to  depositors  in 
the  event  of  a  threatened  insolvency. 


The  Federal  Deposit  Insurance 
Corporation,  as  a  regulator  and  insurer, 
has  always  had  a  critical  interest  in  the 
maintenance  of  adequate  capital  in 
individual  banking  institutions  and  in 
the  banking  system.  The  protection  of 
depositors  and  maintenance  of  stability 
in  the  financial  system  are  critical  to  the 
mission  of  the  FDIC  and  capital 
adequacy  plays  a  key  role  in  the  policies 
and  programs  used  in  performing  its 
supervisory  functions.  A  determination 
of  capital  adequacy  is  one  of  the  major 
objectives  of  an  examination  and  is  one 
of  the  five  components  which  form  the 
basis  of  the  Uniform  Financial 
Institution  Rating  System  used  by  the 
FDIC  in  determining  the  condition  of 
individual  banking  institutions. 
Additionally,  through  passage  of  the 
International  Lending  Supervision  Act  of 
1983  (12  U.S.C.  3901  et  seq.)  C'lLSA") 
and  by  requiring  the  FDIC  to  consider 
the  adequacy  of  capital  in  connection 
with  various  applications,  the  Congress 
has  given  explicit  statutory  recognition 
to  the  importance  this  factor  assumes  in 
the  safe  and  sound  operation  of  the 
Nation's  banking  sj'stem. 

Capital  of  any  given  bank  should  be 
sufficient  to  maintain  public  confidence 
in  the  institution,  si^port  the  volume, 
type  and  character  of  the  business 
conducted,  provide  for  the  possibilities 
of  loss  inherent  therein,  and  permit  the 
bank  to  continue  to  meet  the  reasonable 
credit  requirements  of  the  area  served. 

The  following  chart  depicts  the  ratio 
of  equity  capital  to  total  assets  in  the 
total  U.S.  commerciiil  banking  system 
since  1960. 


Year 

Equty  capital/ 
total  assets 

1960 

8  1 

1970 

1960 



66 
58 

1961 

58 

1962 _™._..„ 

58 

1 963 

6.0 

While  the  vast  majority  of  individual 
banks  have  equity  capital  ratios  above 
six  percent,  the  systemwide  ratio  has 
varied  over  time  but,  until  recently  has 
clearly  demonstrated  a  declining  trend. 
The  Federal  bank  regulators  adopted 
capital  guidelines  in  1981  which, 
together  with  the  efforts  of  banks  to 
achieve  them,  have  been  at  least 
partially  responsible  for  arresting  the 
declining  trend. 

Several  factors  have,  however, 
emerged  over  the  past  few  years  which 
are  accentuating  the  potential  demands 
on  bank  capital.  The  deregulation  of 
interest  rales  on  bank  liabilities  together 
with  a  weakening  of  loan  portfolios 
brought  about  by  shocks  in  the  domestic 
and  world  economy  have  caused  a 


decline  in  bank  profitability  and 
increased  levels  of  risk  within  the 
system.  The  competition  for  financial 
services  has  intensified  on  both  an  intra- 
industry  and  inter-industry  basis, 
placing  additional  pressures  on  bank 
profitability.  Further,  because  of  the 
growing  inferdependency  within  the 
system,  problems  in  one  institution  can 
have  repercussions  on  other  institutions 
arguing  for  stronger  capital  levels  in 
both  individual  banks  and  the  system  as 
a  whole.  Increasing  levels  of  off-balance 
sheet  risks  are  also  a  factor  in  the  need 
for  higher  capital. 

Section  908  of  ILSA  (12  U.S.C.  3907) 
prescribes  that  the  Federal  banking 
agencies"  .  .  .  shall  cause  banking 
institutions  to  achieve  and  maintain 
adequate  capital  by  establishing 
minimum  levels  of  capital  for  such 
banking  institutions  and  by  such  other 
methods  as  the  appropriate  Federal 
banking  agency  deems  appropriate." 
Pursuant  to  this  authority  and  the 
authorities  contained  in  the  Federal 
Deposit  Insurance  Act,  the  FDIC  is 
adopting  a  capital  regulation.  This 
regulation  will  implement  the  provisions 
of  the  ILSA,  will  foster  further 
improvement  in  bank  capital  ratios,  and. 
when  combined  with  similar  efforts 
expected  to  be  taken  by  the  other 
Federal  bank  regulators,  will  eliminate 
the  disparities  in  treatment  of  the  banks 
supervised  by  the  agencies  with  respect 
to  capital  adequacy.  The  regulations 
also  sets  the  procedures,  pursuant  to  tht 
authority  contained  in  ILSA  and 
consistent  with  due  process 
considerations,  for  implementing  a 
directive  to  require  banks  to  maintain 
adequate  capital. 

The  FDIC  has  also  decided  to 
concurrently  adopt  a  statement  of  policy 
on  capital  which  will  provide  additional 
guidance  on  how  the  Agency  intends  to 
implement  and  enforce  the  rule. 

The  regulation  applied  to  insured 
nonmember  commercial  and  savings 
banks.  State  member  banks,  national 
banks,  and  FDIC  insured  federal  savings 
banks  will  also  be  affected  by  the 
provisions  dealing  with  termination  of 
deposit  insurance  and  with  respect  to 
any  application  which  requires  the 
approval  of  the  FDIC  such  as  a  merger 
with  an  uninsured  institution.  The 
regulations  do  not  apply  directly  to  bank 
holding  companies;  however,  the 
statement  of  policy  does  provide 
guidance  as  to  how  the  FDIC  will 
evaluate  holding  companies  and  other 
bank  affiliates  in  its  analysis  of  capital 
in  individual  banks. 

On  December  17, 1981,  the  FDIC 
Board  of  Directors  adopted  a  policy 
statement  to  inform  banks  and  the 
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public  of  its  views  concerning  capital 
and  capital  adequacy  jFDIC  Statement 
of  Policy  on  Capital  Adequacy.  46  FR 
62694  (]981)|.  Because  of  the  adoption  of 
this  final  rule  on  capital  maintenance 
and  the  related  statement  of  policy  on 
capital,  the  Board  has  revoked  the  1981 
statement  of  policy. 

Comments 

The  FDlC's  proposed  regulation  was 
published  for  a  sixty-day  comment 
period  which  ended  on  September  18, 
1984.  The  Office  of  the  Comptroller  of 
the  Currency  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  also  published  proposed 
regulations  or  guidelines  shortly 
thereafter  which  were  very  similar  to 
the  FDIC's  proposal.  The  comment 
period  for  the  last  of  these  proposals 
expired  on  November  5,  1984.  In  view  of 
the  similarity  of  the  proposals  of  the 
FDIC  and  \hn  other  two  federal  bank 
regulators  and  the  fact  that  several 
commenters  were  writing  to  all  of  the 
agencies,  the  FDIC  gave  consideration  to 
all  comments  received  through 
November  5,  1984.  The  FDIC  received 
136  written  comments.  Of  these 
comments.  37  were  from  mutual  savings 
banks,  43  were  from  smaller  commercial 
banks  (under  $1  billion  in  total  assets), 
30  were  from  larger  commerical  banks, 
and  26  were  from  other  than  banks 
(principally  state  banking  departments, 
bankers  associations,  law  firms, 
members  of  Congress  and  others). 

Of  the  136  comments  received.  42 
were  supportive  of  the  regulation  largely 
as  proposed  and  60  could  be 
characterized  as  generally  opposed  to 
its  issuance.  The  remainder  of  the 
comments  tended  to  deal  with  specific 
issues  rather  than  an  expression  of 
support  or  opposition  for  the  general 
thrust  of  the  regulation.  Many  of  these 
were  supportive  of  the  need  to  increase 
or  halt  the  decline  in  bank  capital  ratios 
and  largely  offered  alternative 
suggestions  as  to  how  this  might  be  best 
accomplished  or  commented  on  the 
proposed  treatment  of  certain  captial 
components. 

Those  expressing  support  for  the 
proposal  were  mostly  small  commercial 
banks.  They  tended  to  favor  it  largely 
because  capital  requirements  would  be 
uniform  for  all  banks.  Five  commenters 
felt  the  minimum  requirements  should 
be  established  at  a  higher  level  or  raised 
again  in  the  future  and  several  others 
felt  that  capital  requirements  for  savings 
and  loan  associations,  credit  unions, 
and  other  institutions  competing  with 
banks  should  be  comparable  to  those  for 
banks. 

Those  expressing  opposition  to  the 
proposal  were  mostly  mutual  savings 


banks  and  savings  bank  associations. 
Their  primary  reasons  for  opposing  the 
regulation  were  as  follows:  (1)  The 
proposal  will  hinder  a  restructuring  of 
assets  or  will  hinder  the  growth 
necessary  to  develop  a  sound  earnings 
base;  (2)  the  proposal  will  require 
mutual  savings  hanks  to  raise  too  much 
capital  too  soon  or  is  simply 
unachievable  for  mutual  savings  banks; 
(3)  the  proposal  will  result  in  inequitable 
treatment  for  mutual  savings  banks  in 
relation  to  some  of  their  competition, 
such  as  savings  and  loan  associations 
and  credit  unions;  (4)  the  proposed 
regulation  exceeds  the  statutory 
mandate  of  the  II. S.^  which  dealt  largely 
with  the  international  lending  problem 
and  is  not  applicable  to  mutual  savings 
banks;  (5)  the  proposal  will  force  mutual 
savings  banks  to  convert  to  stock  form; 
and  (6)  the  proposal  will  discourage 
voluntary  mergers  of  mutual  savings 
banks. 

Comments  in  opposition  to  the 
proposal  from  commercial  banks  and 
others  echoed  the  concerns  of  mutual 
savings  banks  about  inequities  relative 
to  other  types  of  competitors  (including 
foreign  banks).  The  other  reasons  were 
different,  however,  with  the  major  ones 
being:  (1)  Higher  capital  requirements 
will  result  in  banks  taking  on  greater 
risks  to  earn  the  income  necessary-  to 
pay  for  the  increased  cost  of  capital;  (2) 
banks  will  reduce  liquidity  by  reducing 
high  quality-low  spread  assets;  (3) 
capital  standards  based  on  total  assets 
fail  to  recognize  different  risk  profiles  in 
individual  banks;  and  (4)  the  proposal 
will  place  great  stress  on  the  money 
markets.  Other  objections  were:  (1)  The 
establishment  of  minimum  capital 
requirements  will  have  the  effect  of 
lowering  capital  in  the  industry  as  the 
minimum  will  tend  to  become  the 
maximum;  (2)  the  proposal  docs  not  cite 
a  role  for  state  regulators  who  are  in  a 
better  position  to  determine  capital 
requirements  based  on  community 
needs  and  other  factors;  and  (3)  higher 
capital  requirements  will  tend  to  curtail 
lending  by  banks  and  will  result  in 
higher  borrowing  costs  for  consumers. 

After  due  consideration  to  the 
comments  received,  the  FDIC  has 
decided  to  proceed  with  implementation 
of  the  regulation.  As  was  noted  at  the 
time  the  proposal  was  issued  for  public 
comment,  the  regulation  is  designed  to 
strengthen  the  capital  base  in  the 
banking  system,  eliminate  disparities  in 
capital  minimums  required  of  banks  of 
different  sizes,  and  provide  direction  to 
banks  for  capital  and  strategic  planning 
purposes.  The  majority  of  the  comments 
receive  were  generally  supportive  of 
these  objectives  although  many  of  these 
were  concerned  with  specific  aspects  of 


the  proposal.  The  FDIC  has  duly 
considered  these  comments  and 
suggestions  and  has  made  some 
modifications  to  the  original  proposal  to 
address  them  as  will  be  set  forth  below. 
The  FDIC  has.  however,  decided  that 
the  stated  objectives  can  be  best 
accomplished  through  the  issuance  of  a 
regulation  setting  forth  the  minimum 
capital  requirements  for  insured  banks 
accompanied  by  a  statement  of  policy 
on  capital  addressing  how  the  regulation 
will  be  implemented  and  enforced  by 
the  FDIC.  In  reaching  this  decision  the 
FDIC  considered  and  resolved  those 
comments  expressing  opposition  to  the 
proposal  as  follows. 

The  FDIC  has  addressed  many  of  the 
concerns  of  mutual  savings  banks  in  the 
statement  of  policy  which  sets  forth 
guidelines  the  FDIC  will  use  in 
evaluating  capital  plans  for  meeting 
minimum  capital  requirements 
submitted  by  such  banks.  The  comment* 
noted  that  existing  conditions  in  this 
industry  and  the  existing  capital  levels 
in  many  mutual  savings  banks  pose  a 
special  problem  for  such  banks  in 
complying  with  the  regulation.  The  idea 
of  establishing  lower  minimum  capital 
requirements  for  mutual  savings  banks 
was  considered  and  rejected  as  the 
FDIC  is  convinced  that  the  minimum 
capital  requirements  set  forth  in  the 
regulation  are  just  as  appropriate  for 
mutual  savings  banks  as  they  are  for 
commercial  banks.  The  events  of  the 
past  few  >ears  have  certainly  proven 
that  mutual  savings  banks  are  not 
riskless  and  many  continue  to  be  subject 
to  risks  which,  although  different,  are 
just  as  devastating  as  those  which  exist 
in  some  commercial  banks.  In  addition, 
the  minimum  capital  ratios  would  apply 
only  to  banks  with  moderate  levels  of 
risk  whether  they  be  commercial  or 
mutual  savings  banks.  In  view  of  this 
the  FDIC  has  decided  to  establish  the 
same  minimum  capital  requirements  but 
permit  more  ti.me  for  mutual  savings 
banks  to  achieve  them. 

The  statement  of  policy  specifies  that 
mutual  savings  banks  with  primary 
capital  ratios  of  3  percent  or  above  as  of 
the  effective  date  of  the  regulation  will 
be  allowed  one  year  to  achieve  their 
minimum  capital  requirement  for  each 
0.5  percent  that  their  primary  capital 
ratio  is  below  5.5  percent,  up  to  a 
maximum  of  five  years.  To  qualify, 
however,  a  mutual  savings  bank  must  be 
able  to  submit  a  plan  which  shows  a 
reasonable  ability  to  achieve  its 
minimum  capital  requirement  within  this 
period  from  earnings  or  it  must  pursue 
other  alternatives  such  as  conversion  to 
stock  form  or  merger.  In  addition, 
mutual  savings  banks  which  have  their 
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capital  ratios  fall  below  the  minimum  as 
a  result  of  balance  sheet  restructuring  to 
reduce  risk  will  be  accorded  largely 
comparable  treatment.  The  FDIC 
believes  this  is  an  equitable  way  of 
ilealing  with  this  issue  in  that  it  will 
permit  those  mutual  savings  banks 
(;apable  of  restoring  themselves  to 
health  in  a  mutual  form  of  ownership  an 
ample  opportunity  to  do  so  while 
requiring  those  which  cannot  do  so  to 
immediately  seek  other  alternatives. 

The  roiC  is  sympathetic  to  the- 
comments  of  mutual  savings  banks  and 
others  concerning  the  unfairness  of 
requiring  insured  banks  to  compete  with 
other  types  of  organizations  which  have 
lower  capital  requirements. 
Notwithstanding,  it  would  be  both 
inappropriate  and  dangerous  for  the 
PT)IC  to  permit  capital  ratios  in  insured 
banks  to  fall  to  the  lowest  common 
denominator.  Rather.  FDIC  is  and  will 
be  an  advocate  for  increased  levels  of 
capital  in  those  institutions  competing 
with  insured  banks,  both  in  Congress 
and  when  the  opportunity  arises  in  the 
course  of  its  normal  regulatory  and 
supervisory  responsibilities. 

insofar  as  the  comments  regarding  the 
intent  of  the  ILSA  are  concerned,  the 
FDIC  notes  that  the  legislative  historj' 
shows  that  the  provision  for  establishing 
minimum  capital  levels  in  banks  was 
not  solely  related  to  the  international 
debt  problem.  It  was  a  specific 
legislative  response  to  a  court  decision 
(First  Xotlonol  Bank  uf  Be  I  la  ire  v. 
Cow.ptrt'licr  of  the  Currency.  697  F.2d 
674  (5th  Cir.  19a3))  which  challenged  the 
authority  of  a  federal  bank  regulator  to 
establish  a  minimum  capital 
requirement  for  a  bank.  Moreover,  the 
FDIC  has  the  authority  to  issue  this 
regulation  in  acco.'dance  with  its  stated 
mandate  of  promoting  safety  and 
soundness  in  insured  banks  irrespective 
of  the  ILSA. 

Several  comments  opposed  the 
regulation  on  the  basis  of  its  potential 
alteration  of  risk  profiles  in  banks  or  its 
failure  to  appropriately  consider  risk 
characteristics  in  individual  banks.  The 
FDIC  does  not  believe  these  comments 
fully  consider  the  overall  thrust  of  the 
regulation.  The  regulation  specifies 
minimum,  capital  ratios  which  are 
applicable  onl^-  to  banks  whose  overall 
financial  condition  is  fundamentally 
sound,  which  are  well-managed  and 
have  no  material  or  significant  financial 
weaknesses.  The  minimum  capital 
requirements  of  banks  which  assume 
inordinate  risks,  either  on  or  off  their 
balance  sheets,  will  be  established  at  a 
higher  level  consistent  with  the  level  of 
risk  in  each  institution.  Banks  which 
assume  inordinate  levels  of  risk  as  a 


means  of  increasing  internal  capital 
generation  through  earnings  will  find 
that  the  minimum  capital  requirements 
set  forth  in  the  regulation  no  longer 
apply  and  they  will  be  required  to 
generate  additional  capital  to  support 
the  increased  risk.  Assuming  an 
inordinate  level  of  risk  would  therefore 
be  counterproductive  and  it  is  not 
something  that  the  FDIC  expects  well- 
managed  banks  to  do.  There  may  well 
be  some  movement  of  risk  off  of  bank 
balance  sheets;  however,  as  the  level  of 
such  risk  increases,  a  commensurate 
increase  in  capital  to  support  this  higher 
risk  will  be  necessary. 

The  FDIC  does  not  view  this 
regulation  as  a  substitute  for  effective 
risk  management  and  will  not  relax  its 
traditional  insistence  on  soundness  in 
all  financial  and  managerial  aspects  of  a 
bank's  operations,  of  which  adequate 
capital  is  but  one.  The  regulation  does 
nothing  more  than  establish  minimum 
capital  requirements  and  impose  certain 
sanctions  on  banks  which  fail  to  meet 
the  minimums.  It  does  not  inhibit  the 
FDIC  from  making  an  independent 
evaluation  of  capital  adequacy  in  any 
bank  nor  from  taking  appropriate 
supervisory  action  in  connection  with 
any  deficiency  in  bank's  operations. 
Moreover,  the  statement  of  policy 
specifies  that  the  FDIC  will  encourage 
even  fundamentally  sound,  well- 
managed  banks  to  maintain  capital 
above  the  minimums  and  will  carefully 
evaluate  (and  criticize  where 
appropriate)  earnings  and  growth 
trends,  dividend  policies,  capital 
planning  procedures  and  other  factors 
important  to  the  continuous 
maintenance  of  adequate  capital. 

Some  com.menters  also  felt  that  the 
regulation  will  place  great  stress  on  the 
money  markets  and  will  have  adverse 
effects  on  consumers  through  curtailed 
lending  and  higher  borrowing  costs.  The 
roiC  does  not  believe  that  the  facts 
fully  justify  these  concerns:  however, 
certain  provisions  have  been 
incorporated  into  the  statement  of  policy 
which  address  them  to  a  limited  extent. 
As  of  September  30. 1984.  less  than  four 
percent  of  the  Nation's  commercial  and 
mutual  savings  banks  had  capital  ratios 
less  than  the  minimums  set  forth  in  this 
regulation.  It  is  estimated  that  these 
banks  would  have  needed 
approximately  S6.3  billion  to  achieve  the 
minimum  requirements  at  that  time.  Of 
this  total,  about  $4  billion  would  be 
required  in  commercial  banks  and  the 
balance  in  mutual  savings  banks.  It  is 
estimated  that,  in  1983,  the  commercial 
banking  industry  raised  about  $4  billion 
in  total  capital  from  external  sources, 
about  33%  of  which  was  equity  capital. 


In  the  statement  of  policy  the  FDIC 
has  provided  that  sound,  well  managed 
commercial  banks  which  are  below  the 
minimums  as  of  the  effective  date  of  the 
regulation  will  be  given  up  to  12  months 
from  the  date  FDIC  approves  the  bank's 
plan  to  raise  the  required  capital.  This. 
together  with  the  60  days  provided  in 
the  regulation  for  the  submission  of 
plans,  will  provide  up  to  14  months  from 
the  effective  date  of  the  regulation  for 
banks  to  a(:hieve  compliance.  As  was 
noted  earlier,  mutual  savings  banks  will 
be  given  more  time  because  of  the 
special  problems  which  exist  for  these 
banks.  The  FDIC  believes  this  is  a 
sufficient  time  for  both  commercial  and 
mutual  savings  banks  to  generate  the 
required  capital  through  earnings  or 
acquisition  of  external  funding,  as  the 
case  may  be.  It  should  be  noted, 
however,  that  banks  with  excessive 
risks  or  banks  whose  capital  ratios  fall 
below  the  required  minimums  will  be 
required  to  immediately  take  the 
necessary  steps  to  achieve  their 
minimum  capital  requirements.  With 
respect  to  banks  having  excessive  risks. 
both  their  level  of  required  capital  and 
the  time  frame  for  achieving  it  will 
generally  have  already  been  addressed 
in  a  formal  or  informal  administrative 
action. 

With  almost  96%  of  the  banks  in  the 
nation  not  being  impacted  by  this 
regulation  and  with  the  time  permitted 
for  other  institutions  to  achieve 
compliance,  it  is  not  expected  that  there 
would  be  any  meaningful  adverse 
impact  on  bank  consumers  in  terms  of 
either  the  availability  or  the  cost  of 
credit.  It  is  recognized  that  increased 
capital  does  impose  some  additional 
costs  on  banks  and  can  serve  to  impede 
growth;  however,  the  need  for  those 
banks  which  are  impacted  to  remain 
competitive  with  those  which  are  not 
mitigates  any  serious  concerns  about 
adverse  effects  on  consumers. 

With  respect  to  the  one  comment 
about  the  failure  of  the  proposal  to  cite  a 
role  for  state  regulators,  the  FDIC  would 
point  out  that  it  has  traditionally 
consulted  with  state  regulators  in 
establishing  bank  capital  requirements 
and  will  continue  to  do  so.  The 
statement  of  policy  does,  however, 
specify  that  banks  will  be  expected  to 
meet  any  capital  requirements 
established  by  its  primary  state  or 
federal  regulator  which  exceed  the 
minimums  set  forth  in  the  regulation.  It 
additionally  specifies  that  the  FDIC  will 
consult  with  such  primary  regulators 
when  establishing  capital  requirements 
which  are  higher  than  the  minimums. 

The  provisions  of  the  final  regulation 
and  a  summary  of  the  comments 
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received  on  specific  issues  associated 
with  these  provi.sions  are  detailed 
below. 

Minimum  Capital  Requirements 

The  final  regulation  requires  th.it  all 
FDIC-insured  state  nonmember  banks 
will  be  required  to  maintain  a  ratio  of 
total  capital  to  lota!  assets  of  not  less 
than  6  percent  and  a  ratio  of  primary 
capital  to  total  assets  of  not  less  than  5.5 
percent.  Other  insured  banks  submitting 
applications  to  the  FDIC  will  be  subject 
to  the  same  requirements.  The 
regulation  further  specifies  that  this  is 
the  minimum  capital  requirement  for 
fundamentally  sound,  well-managed 
banks  which  have  no  material  or 
.significant  financial  weakness.  Where 
the  FDIC  determines  that  a  bank  does 
not  meet  this  definition  it  may  determine 
that  a  higher  minimum  primary  and/or 
total  capita!  ratio  is  required. 

There  were  very  f>'w  comments 
concerning  the  level  of  the  minimum 
requirements.  This  segment  of  the 
regulation  is  unchanged  from  the 
original  proposal  except  for  the  specific 
addition  of  "off  balance  sheet  risk"  as 
one  of  the  factors  which  may  cause 
FDIC  to  find  that  a  bank  is  not 
fundamentally  sound  and  well  managed. 
This  was  clr-arly  defined  as  one  of  the 
criteria  in  the  discussion  of  the  proposal 
which  was  published  for  public 
comment  and  is  simply  being  added  to 
■  the  language  in  §  325.3(a). 

In  the  statement  of  policy  on  capital 
the  FDIC  provides  a  general  definition  of 
a  fundamentally  sound,  well  managed 
bank  as  one  which  evidences  a  level  of 
risk  which  is  no  greater  than  that 
normally  associated  with  a  Composite 
rating  of  1  or  2  under  the  Uniform 
Financial  Institution  Rating  System.  The 
statement  of  policy  makes  it  clear, 
however,  that  this  is  a  determination 
which  will  be  made  by  the  FDIC  in  each 
individual  bank  based  upon  the 
condition  and  circumstances  in  that 
bank.  This  definition  was  included  to 
assist  banks  in  determining  what  the 
FDIC's  capital  expectations  for  them 
will  likely  be  on  a  continuous  basis 
between  examinations.  The  FDIC 
currently  advises  banks  of  their 
Composite  rating  and,  from  this 
reference  point,  banks  will  have  some 
ability  to  continually  assess  what 
FDIC's  future  capital  expectations  will 
be  based  on  changing  circumstances 
within  the  institution. 

Definition  of  Primary  Capital 

Section  325.2(h)  of  the  regulation 
defines  primary  capital  as  the  sum  of 
common  stock,  perpetual  preferred 
stock,  capital  surplus,  undivided  profits, 
capital  reserves,  mandatory  convertible 


debt  (to  the  extent  of  20  percent  of 
primary  capital  exclusive  of  sut  h  debt), 
minority  interests  in  consolidated 
subsidiaries,  net  worth  certificates 
issued  pursuant  to  12  U.S.C.  1823(i)  and 
the  allowance  for  loan  and  lease  losses 
and  minus  intangible  assets  other  than 
mortgage  servicing  rights  and  assets 
classified  loss.  This  definition  differs 
from  the  one  that  appeared  in  the 
proposal  which  was  published  for 
comment  with  respect  to  the  treatment 
of  the  mortgage  serv-.ring  rights 
component  of  intangible  assets.  A 
definition  of  perpetual  preferred  stock 
has  also  been  added  to  the  regulation. 

There  were  numerous  comments  on 
several  issues  associated  with  the 
definition  of  primary  capital.  The  most 
extensive  comments  related  to  the 
exclusion  of  intangible  assets  from 
primary  capital.  Twenty-nine  comments 
were  received  on  this  issue.  One 
suggested  that  intangible  assets  should 
not  be  counted  as  either  primary  or 
secondary  capital.  Another  suggested 
allowing  intangible  assets  as  primary 
capital  in  bank  holding  companies  but 
not  in  bapks.  The  remaining  comments 
recommended  the  inclusion  of  intangible 
assets  in  primary  capital  in  some  form. 
Eleven  recommended  the  inclusion  of 
either  core  deposit  intangibles,  mortgage 
servicing  rights,  or  only  those  intangible 
assets  with  identifiable  values.  Sixteen 
comm.ents  recommended  that  all 
intangible  assets  be  counted  as  primary 
capital  although  seven  of  these 
recommended  some  limit  on  the  amount 
which  could  be  included.  Many  of  these 
comments  contained  lengthy  discussions 
as  to  why  certain  classes  of  intangible 
assets  were  appropriate  as  primary 
capital. 

The  FDIC  has  long  been  opposed  to 
the  inclusion  of  intangible  values  in  its 
determination  of  a  bank's  equity  capital 
as  a  matter  of  general  policy.  The  FDIC 
Statement  of  Policy  on  Capital 
Adequacy  which  was  adopted  by  tiie 
Board  of  Directors  on  December  17, 1981 
continued  a  long-standing  practice  of 
excluding  intangible  assets  as  a 
component  of  equity  capital.  Prior  to  the 
adoption  of  this  statement  of  policy,  and 
for  a  short  time  thereafter,  the  FDIC 
generally  even  required  that  intangible 
assets  held  by  banks  be  charged  off  and 
not  be  reflected  on  the  bank's  books. 
The  FDIC  later  permitted  banks  to 
record  intangible  assets  on  their  books; 
however,  it  has  continued  to  deduct 
such  assets  from  equity  capital  when 
assessing  capital  adequacy.  At  the  same 
time,  it  is  fully  recognized  that 
substantial  differences  exist  among  the 
various  classes  of  intangible  assets  in 
terms  of  the  quality  and  marketability  of 
the  rights  or  values  which  they  represent 


and  the  IDIC  has  in  specific 
circumstances  permitted  some  banks  to 
count  certain  intangible  assets  as  equity 
capital. 

Therefore,  the  FDIC  has  carefully 
considered  the  intangible  asset  issue 
and  the  comments  thereon  and  has 
concluded  that  it  would  be  more 
appropriate  to  evaluate  each  class  of 
intangible  assets  that  might  appear  on  a 
bank's  balance  sheet  on  the  basis  of  its 
own  nature  and  characteristics  rather 
than  to  approach  intangibles  as  a  single 
homogeneous  asset  category.  If  an 
individual  class  of  intangible  assets 
were  found  to  be  of  sufficient  quality,  it 
would  be  treated  in  the  same  manner  as 
all  other  asset  categories  on  the  balance 
sheet  for  purposes  of  capital  adequax-.y. 
Oiherwise,  that  particular  class  of 
intangible  assets  would  continue  to  be 
deducted  from  the  components  of 
primary  capital  as  was  originally 
proposed. 

Intangible  assets  may  be 
characterized  according  to  the  manner 
in  which  they  are  acquired,  their 
separability  from  an  entire  banking 
organization,  their  marketability,  and 
the  ceit  iin»y  of  the  future  cash  flows  or 
income  stream  they  represent.  The 
intangibles  encountered  in  banks  are 
typically  acquired  in  a  purchase  of  all  or 
part  of  another  business  enterprise 
although  mortgage  servicing  rights  can 
also  be  acquired  by  themselves  as  a 
single  asset.  Along  a  similar  vein, 
intangibles  such  as  goodwill  and  core 
deposit  intangibles  cannot  be  separated 
fn^m  the  remainder  of  a  banks  assets 
and  sold  or  otherwise  disposed  of  apart 
from  the  bank  as  a  whole  or  a 
substantial  part  of  it  whereas  sui.h  a 
separation  is  possible  with  mortgage 
servicing  rights,  Due  in  part  to  this 
separability,  there  is  a  fairly  aotive 
market  for  these  servicing  rights  which 
in  turn  adds  a  degree  of  liquidity  to  this 
class  of  intangibles. 

The  estimated  future  cash  flov%s  or 
income  streams  a.'isociated  with  the 
rights  or  values  underlying  intangible 
assets  vary  considerably  with  respect  to 
their  certainty  and  predictability. 
Interest  rate  deregulation  has  been 
undermining  the  concept  of  the  low  cost 
core  d"posit  base  and  assumptions 
about  the  a\erage  remaining  lives  of 
such  deposits  when  acquired  and  the 
interest  rate  spreads  projected  over 
these  lives  have  made  the  valuation  of 
purchased  core  deposit  intangibles 
increasingly  subjective.  As  for  goodwill, 
the  future  income  stream  it  purports  to 
represent  is  even  less  quantifiable  and 
the  value  assigned  to  this  intangible 
may  be  associated  more  with  what  a 
bank  is  willing  to  pay  to  expand  into 
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new  markets  or  to  increase  market 
penetration.  On  the  other  hand, 
mortgage  servicing  rights  are  derived 
from  known  servicing  fee  rates  on  a 
specified  group  of  mortgages  with 
contractual  repayment  terms  and 
reasonably  predictable  prepayment 
characteristics. 

When  judged  in  terms  of  the 
framework  described  abo\e,  mortgage 
servicing  rights  are  the  only  class  of 
intangible  assets  Whose  attributes  can 
be  favorably  resolved  for  capital 
adequacy  purposes  from  the  FDlC's 
perspective.  Accordingly,  the  FDIC 
concurs  with  those  commenters  who 
recommended  that  purchased  mortgage 
servicing  rights  as  a  class  of  asset 
should  be  counted  in  full  in  the 
measurement  of  a  bank's  primary 
capital.  A  definition  of  mortgage 
servicing  rights  has  been  added  in 
S  325.2(f).  Nonetheless.  FDIC  examiners 
will  assess  the  qualify  of  such 
intangibles  on  a  bank-by-bank  basis 
during  examinations  in  the  same  manner 
that  they  evaluate  tangible  assets. 
Where  the  carrying  value  of  mortgage 
servicing  rights  at  an  individual  bank 
cannot  be  properly  supported,  an 
adverse  classification  would  be 
accorded.  Should  a  loss  classification  be 
assigned,  the  amount  classified  would 
be  deducted  from  capital  as  prescribed 
in  the  regulation. 

One  further  reason  why  the  FDIC  has 
rejected  the  use  of  intangible  assets 
other  than  mortgage  ser\icing  rights  as 
primary  capital  arises  from  systemic 
concerns.  When  banks  pu.fchase  other 
business  enterprises  in  a  manner  which 
gives  rise  to  the  creation  of  intangible 
assets,  the  equity  capital  which 
supported  the  risk  in  the  purchased 
bank  or  business  is  extinguished.  This 
reduces  capital  in  the  banking  industry 
unless  the  former  stockholders  reinvest 
in  new  equity  issues  in  other  banks  or 
the  purchasing  bank  issues  equity  to  the 
former  stockholders  or  replaces  the 
equity  from  new  sources.  While  the 
FDIC  cannot  control  the  investment 
choices  of  the  stockholders  of  the 
acquired  bank  or  business,  if  can. 
through  the  nonrecognition  of  intangible 
assets  other  than  purchased  mortgage 
servicing  rights  as  primary  capital, 
encourage  the  replacement  of  that 
portion  of  the  lost  equity  which  is 
required  to  support  the  risk  assumi:d  in 
the  purchasing  bank.  The  FDIC  feels 
strongly  that  this  issue  is  a  significant 
safety  and  soundness  concern  in  terms 
of  capital  adequacy  in  both  individual 
banks  and  the  banking  system.  It  is 
recognized  that  the  exclusion  of 
intangible  assets  other  than  mortgage 
servicing  rights  from  primary  capital  will 


place  some  restraints  on  banks 
purchasing  other  banks  and  businesses 
including  those  failed  banks  which  the 
FDIC  seeks  to  handle  through  purchase 
and  assumption  transactions;  however, 
it  is  believed  to  be  the  best  solution  in 
terms  of  the  future  soundness  of  the 
banking  system. 

As  a  Hnal  note  on  the  issue  of 
intangibles.  §325.5{b)  has  been  added  to 
grant  specific  authority  for  banks  which 
have  had  intangible  assets  specifically 
approved  as  equity  capital  prior  to  (he 
effective  date  of  this  regulation  to 
continue  to  count  such  assets  as  primary 
capital  subject  to  the  amortization  of 
such  assets  over  their  estimated  useful 
lives  or  a  period  not  in  excess  of  15 
years,  whichever  is  shorter. 

Another  issue  extensively  commented 
upon  was  the  use  of  equity  commitment 
notes  as  primary  capital.  These  are 
subordinated  debt  obligations  which  are 
expected  to  be  repaid  in  cash  but 
relative  to  which  the  issuing  bank 
commits  to  their  replacement  with 
equity  capital  prior  to  the  maturity  of  the 
debt.  The  proposal  which  was  issued  for 
comment  stated  that  the  definition  of 
mandatory  convertible  debt  specifically 
excluded  such  notes.  Twelve  comments 
were  received  on  this  issue.  Two  felt 
equity  commitment  notes  should  not  be 
permitted  as  primary  capital  and  ten  felt 
they  should  be  included. 

After  carefully  considering  the 
comments  and  the  nature  of  these 
instruments,  the  FDIC  decided  to  retain 
the  definition  of  mandatary  convertible 
debt  (§  325.2(e))  as  originally  proposed. 
Under  the  FDIC  Statement  of  Policy  on 
Capital  Adequacy  adopted  in  1981. 
mandatory  convertible  debt  has 
included  only  those  subordinated  debt 
instruments  that  are  required  to  be 
converted  into  the  issuing  bank's 
common  or  perpetual  preferred  stock. 
While  the  issuer  of  equity  commitment 
notes  agrees  in  advance  to  sell  stock  in 
sufficient  amounts  to  replace  the  debt 
obligation,  there  is  no  assurance  that  the 
bank  in  spite  of  its  best  efforts  will  in 
fact  be  able  to  do  so.  Once  such  a 
situation  becomes  evident,  the  amount 
of  the  equity  commitment  notes  would 
no  longer  be  eligible  to  be  treated  as 
primary  capital  components.  However, 
between  the  issue  date  of  the  notes  and 
the  date  when  their  replacement  failed 
to  occur,  the  bank's  primary  capital  ratio 
would  have  in  effect  been  overstated. 
As  a  consequence,  the  FDIC's 
supervisory  responsei  to  conditions  and 
practices  within  the  feistitulion  during 
this  period  may  have' been  less  than 
what  would  otherwise  have  been 
appropriate. 


The  FDIC  also  left  unchanged  the 
proposed  requirement  that  mandatory 
convertible  debt  have  a  maturity  of  not 
more  than  12  years  and  the  provision 
that  mandatory  convertible  debt  may 
comprise  no  more  than  20  percent  of  a 
bank's  primary  capital  exclusiv  e  of  such 
debt.  There  were  very  few  comments 
concerning  these  issues. 

Prior  to  the  adoption  of  this  regulation 
the  FDIC  permitted  100  percent  of  a 
mandatory  convertible  debt  issue  to  he 
counted  as  equity  capital  where  the 
bank's  primary  regulatory  authorily 
includes  such  debt  in  a  determination  of 
the  solvency  of  the  bank.  The  FDIC  has 
added  §  325.5(a)  to  the  regulation  tn 
permit  banks  which  huve  had  such 
instruments  approved  by  the  FDIC  as 
equity  capital  prior  to  the  effective  date 
of  this  regulation  to  continue  to  include 
such  instruments  in  equity  capital.  This 
action  was  suggested  by  several  of  the 
commenters. 

The  FDIC  has  also  added  two  other 
sections  to  the  regulation  which  re'late  to 
the  definition  of  primary  capital.  The 
first  is  a  definition  of  perpetual 
preferred  stock  in  section  325.2(g).  This 
provision  incorporates  the  definition  of 
perpetual  preferred  stock  which  is 
contained  in  the  instructions  for  the 
preparation  of  Consolidated  Reports  of 
Condition  and  Income  but  specifically 
excludes  any  issue  which  contains  an 
escalation  of  the  dividend  rate  to  such  a 
high  level  as  to  effectively  require  the 
issurer  to  redeem  the  issue.  During  the 
comment  period  it  came  to  the  FDIC's 
attention  that  banks  could  issue 
perpetual  preferred  stock  which 
complies  with  the  Report  of  Condition 
instructions  but  which  incorporates  a 
substantial  increase  in  the  dividend  rale 
at  some  point  during  the  life  of  the 
instrument.  Where  such  increases  aie 
particularly  excessive  they  effectiv  ely 
force  the  bank  to  redeem  the  issue  much 
as  if  it  were  a  limited  life  preferred  stock 
issue.  The  FDIC  has  not  established 
specific  requirements  as  to  how  much  of 
a  rate  escalation  would  be  permitted; 
however,  in  the  statement  of  policy 
banks  are  cautioned  that  such 
instruments  may  be  disallowed  as 
primary  capital  and  are  encouraged  to 
submit  them  forfDlC  review  before 
issuing  perpetual  preferred  stock  with 
such  rate  increases. 

The  second  change  is  the  addition  of 
§  325.5(c)  which  specifies  that  any 
transaction  or  balance  sheet  entry 
which  would  increase  an  insured  bank's 
primary  capital  but  which  does  not 
provide  support  to  the  insured  bank  by 
providing  a  cushion  to  absorb  losses 
shall  be  deducted  .rom  primary  capital. 
The  statement  of  policy  provides  an 
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example  of  such  a  transaction  involving 
minority  interests  in  consolidated 
subsidiaries  which  creates  merely  an 
illusion  of  capital  support.  The  FDIC  is 
vitally  interested  in  maintaining  the 
integrity  of  primary  capital  as  a 
permanent  capital  base  for  a  bank  and 
feels  the  inclusion  of  this  provision  will 
help  assure  that  result. 

Dennition  of  Secondary  Capital 

In  the  proposal  issued  for  public 
comment  the  FDIC  specifically  asked  for 
comment  on  two  issues  associated  with 
secondary  capital. 

1.  Should  limits  be  placed  on  the 
amount  of  subordinated  notes  and 
debentur(;s  and  limited  life  preferred 
stock  that  is  included  in  secondary 
capital? 

2.  Should  limits  be  placed  on  the 
amount  of  secondary  capital  that  can  be 
included  in  total  capital? 

Twelve  comments  were  received  on 
the  first  issue  with  all  but  one  feeling 
that  it  was  appropriate  to  place  some 
maturity  limitation  on  subordinated  debt 
that  could  be  counted  as  secondary 
capital.  Most  of  these  recommended  the 
discounting  of  such  debt  for  secondary 
capital  proposes  by  20%  annually  over 
the  last  five  years  of  the  life  of  such 
instruments. 

Despite  these  comments  the  FDIC  has 
decided  to  place  no  maturity 
requirements  on  subordinated  debt  over 
and  above  those  which  were  already 
imposed  in  §  329.10  of  the  FDlC's  rules 
and  regulations.  It  was  reasoned  that, 
with  the  severe  sanctions  for 
noncompliance  with  primary  and 
secondary  capital  requirements  now 
being  imposed  through  regulation,  there 
was  little  need  to  place  additional 
discounting  restrictions  on  subordinated 
debt.  Discounting  restrictions  effectively 
impose  higher  capita!  requirements  by 
forcing  replacement  debt  to  be  issued 
prior  to  the  actual  maturity  of  the  issues 
they  replace.  The  FDIC  felt  that,  with 
the  incentive  of  regulatory  compliance 
which  is  now  being  imposed,  it  was 
unnecessary  to  impose  requirements 
which  would  discount  subordinated 
debt  for  capital  adequacy  purposes  prior 
to  its  maturity. 

As  a  matter  of  clarification  the  FDIC 
has  incorported  relevant  portions  of  the 
definition  of  subordinated  notes  and 
debentures  from  §  329.10  of  the  FDIC's 
rules  and  regulations  into  the  regulation 
in  §  325.2(j). 

Nineteen  comments  were  received  on 
the  second  issue.  Two  suggested  that 
secondary  capital  should  not  be 
recognized  at  all.  eight  recommended 
that  no  limits  be  placed  on  secondary 
capital,  and  nine  recommended  that 


secondary  capital  be  limited  to  some 
specified  percentage  of  primary  capital. 

The  FDIC  has  decided  to  impose  a 
provision  in  the  regulation  whereby 
secondary  capital  components  can 
comprise  no  more  than  50  percent  of  a 
bank's  primary  capital  for  the  purpose  of 
calculating  the  total  capital  ratio.  This 
was  the  limit  suggested  by  most  of  the 
commenters  who  felt  that  some  limit 
should  be  imposed.  This  action  was  also 
believed  justified  to  prohibit  banks  from 
report-ng  to  the  public  total  capital 
ratios  which  are  comprised  of  inordinate 
amounts  of  secondary  capital 
components. 

The  FDIC  took  one  further  action 
which  impacts  the  definition  of 
secondary  capital.  The  original  proposal 
permitted  intangible  assets  as  well  as 
limited  life  preferred  stock, 
subordinated  notes  and  debentures,  and 
the  portion  of  mandatory  convertible 
debt  which  is  not  counted  as  primary 
capital  to  be  used  as  secondary  capital. 
That  proposal  did  not  place  a  limit  on 
the  amount  of  intangible  assets  eligible 
for  inclusion  in  secondary  capital  after 
excluding  all  intangibles  from  primary 
capital.  However,  because  of  the 
decision  that  the  purchased  mortgage 
servicing  rights  class  of  intangibles 
should  not  be  deducted  from  the  sum  of 
the  primary  capital  components,  the 
FDIC  also  reconsidered  its  proposed 
treatment  of  intangible  assets  in 
secondary  capital.  Hence,  the  FDK"  has 
concluded  that  the  definition  of 
secondary  capital  in  the  final  regulation 
§  325.2(i)j  should  not  include  any 
intangibles.  As  was  noted  earlier,  the 
FDIC  has  historically  not  permitted  the 
use  of  intangible  assets  in  its  analysis  of 
capital  adequacy  and  it  was  therefore 
felt  that  the  Agency  should  not  proceed 
beyond  its  acceptance  of  purchase 
mortgage  servicing  rights  in  primary 
capital. 

Effect  on  Banks  Which  Are  Not  in 
Compliance 

The  regulation  imposes  several 
sanctions  on  banks  which  are  not  in 
compliance  with  the  minimum  capital 
requirements: 

1.  Banks  in  noncompliance  will  not 
have  applications  approved  §  32.5.3(c)) 
with  two  exceptions:  (a)  The  FDIC 
retains  the  authority  to  approve 
applications  involving  failed  or  failing 
banks;  and  (b)  the  FDIC  may  approve 
applications  for  banks  which  have 
committed  to  and  are  in  compliance 
with  an  acceptable  plan.  These 
requirements  are  unchanged  from  the 
original  proposal  submitted  for  public 
comment. 

2.  Section  325.4(b)  specifies  that  a 
bank  having  less  than  its  minimum 


capital  requirement  will  be  deemed  to 
be  engaging  in  an  unsafe  and  unsound 
banking  practice  unless  it  has  entered 
into  and  is  in  compliance  with  a  written 
agreement  or  an  acceptable  plan  to 
increase  its  capital  to  such  levels  as 
FDIC  deems  appropriate.  Such  banks 
will  be  subject  to  the  issuance  of 
directives  or  cease  and  desist  actions 
under  sections  8(b)(1)  and/or  8(c)  of  the 
FDI  Act.  This  provision  is  largelv 
unchanged  from  the  original  proposal 
except  to  make  it  clear  that  a  bank 
which  has  complied  with  the 
requirement  for  a  written  agreement  or  a 
plan  will  not  be  deemed  to  be  engaging 
in  an  unsafe  and  unsound  banking 
practice  solely  on  account  of  its  capital 
ratios. 

3.  Section  325.4(c)  specifies  that  any 
insured  bank  with  a  primary  capital 
ratio  of  less  than  3  percent  will  be 
deemed  to  be  operating  in  an  unsafe  and 
unsound  condition  unless  it  has  entered 
into  a  written  agreement  with  the  FDIC 
(or  its  other  primary  federal  regulator 
with  FDIC  a  party  to  the  agreement)  to 
increase  its  capital  to  such  level  as  the 
FDIC  deems  appropriate.  A  written 
agreement  is  defined  in  §  325. 2(m]  as  an 
agreement  which  is  enforceable  under 
section  8(a)  and/or  section  8(b)  of  the 
F'DI  .\c{.  These  provisions  are 
essentially  unchanged  from  the  original 
proposal  submitted  for  public  comment. 

Comments  on  these  provisions  of  the 
regulation  were  directed  for  the  most 
part  at  the  form  in  which  it  should  be 
issued  (regulation  or  guidelines)  and  the 
section  dealing  with  the  sanctions  on 
banks  which  had  prim.ary  capital  ratios 
under  3  percent.  Twenty  comments  were 
received  on  the  form  in  which  the 
proposal  should  be  issued  wi'h  two 
favoring  a  regulation  and  18  favoring 
guidelines.  Those  preferring  guidelines 
generally  mentioned  the  need  to 
maintain  flexibilitj,'  in  the  enforcement 
of  the  requirement  with  respect  to 
individual  banks  and  felt  that  guidelines 
better  served  this  purpose. 
Notwithstanding  these  comments,  the 
FDIC  has  decided  to  impose  the 
requirements  in  the  form  of  a  regulation 
because  of  substantive  advantages  thai 
a  regulation  provides  in  enforcing  the 
requirements.  Bv  adopting  a  regulation 
employing  the  statutory  language 
incorporated  into  the  FDIC's 
enforcement  authorities,  the  Agency  will 
be  able  to  more  quicklv  and  effectively 
use  its  enforcement  tools  to  insure 
compliance  in  those  situations  where 
this  is  necessary.  The  FDIC  believes  that 
sufficient  flexibility  has  been  built  into 
the  regulation  and  it  has  also  decided  to 
issue  an  accompanying  statement  of 
policy  on  capital  which  sets  forth  how 
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the  FDIC  will  interpret  and  enforce  the 
regulation. 

The  comments  concerninjj  the 
requirements  placed  on  banks  which 
have  primary  capital  ratios  under  3 
percent  were  received  prim,irt!y  from 
mutual  savings  banks.  Eleven  (ommenls 
were  received  including  nme  which  frit 
this  language  was  dangerous,  could 
cause  runs,  would  make  it  difficult  to 
raise  capital,  or  was  not  consistent  with 
either  the  .Net  Worth  Certificate  Program 
or  the  capital  requirements  imposed  on 
savings  and  loan  associations.  Two 
commercial  banks  felt  that  the  language 
should  be  changed  to  require  the  FDIC 
to  institute  a  termination  of  insurance 
action  when  a  bank's  primary  capital 
was  below  3  percent.  As  was  noted  in 
the  previous  paragraph  the  FDIC  has 
purposely  structured  a  regulation  which 
will  permit  the  Agency  to  use  its  various 
enforcement  tools  quickly  and 
effectively  when  the  need  arises.  The 
Agency's  experience  has  shown  that 
banks  whose  capital  ratios  decline  to  a 
very  low  level  are  usually  beset  with 
problems  which  have  caused  this 
decline  and  they  frequently  have 
substantial  difficulty  in  attracting  new 
capital.  Banks  of  this  nature  pose  a 
substantial  risk  to  the  deposit  insurarK.e 
fund  and  are  normally  deserving  of  the 
.-\gency's  most  aggressive  supervisory 
attention.  The  FDIC  fully  recognizes  the 
severe  implications  of  an  action  to 
remove  deposit  insurance  and  has  never 
taken  its  responsibilities  lijjhlly  in  the 
use  of  this  authority;  however,  the 
initiation  of  an  action  to  terminate 
deposit  insurance  has  pro\en  to  be  an 
effe(.ti\e  means  of  encouraging  banks  to 
new  heights  of  effort  in  resolving  their 
problems  or,  if  all  fails,  of  hastening  the 
ineMtable  failure  of  the  institution  at  a 
sometimes  significant  cost  savings  to  the 
FDIC.  Although  the  PDIC  fully  intends  to 
use  its  insurance  termination  authority 
in  cases  of  this  nature,  it  is  not  recjuired 
to  do  so  under  the  regulation  and  will 
continue  to  review  the  merits  of  each 
individual  case.  Further,  the  definition  of 
a  written  agreement  as  being 
enforceable  as  an  action  under  section 
8(a)  (and/or  section  8(h)  for  a  state 
nonmember  bank)  will  enable  the 
Agency  to  move  more  quickly  in  those 
cases  where  such  agreements  are 
violated. 

In  response  to  the  comment 
concerning  the  consistency  with  the  .\et 
Worth  Certificate  Program,  the  FDIC  has 
made  it  clear  in  the  statement  of  policy 
that  banks  which  are  participating  in  the 
Net  Worth  Certificate  Program  and  are 
in  compliance  with  the  requirements  of 
that  program  will  not  be  determined  to 
be  in  an  unsafe  and  unsound  condition 


solely  on  the  basis  of  their  capital  ratios. 
I  iowever,  the  boards  of  such  banks  and 
the  FDIC  Board  of  Directors  must  also 
agree  that  the  net  worth  certincate 
agrei:ments  they  enta"  into  are 
enforceable  under  sections  8(a)  and  81b| 
of  the  FDI  Act. 

There  we.'-e  no  comments  relating  to 
the  application  of  the  exception  to 
§  3;:3.3(c)(2l  contained  in  §  325.3(d)(2|. 
However,  the  FDIC  believes  that  it  is 
appropriate  to  explain  the  application  of 
that  exception  to  an  application  for  a 
merger  or  other  type  of  business 
combination.  In  this  t,'pe  of  application, 
the  plan  or  merger,  acquisition  or  etc. 
will  be  considered  a  reasonable  plan 
where  the  resulting  entity,  whether  or 
not  it  is  insured  by  the  FTJIC,  will  have 
adequate  capital  pursuant  to  this 
regulation.  Thus,  the  FDIC  may.  in  its 
discretion,  approve  such  a  transaction 
pursuant  to  §  325.3(d)(2)  where  the 
applicant  does  not  meet  the  minimum 
c;apital  requirement. 

Other  Comments  and  Changes 

Nine  comments  were  received 
specifically  suggesting  that  average  total 
assets  should  be  used  as  the 
denominator  in  calculating  capital  ratios 
rather  than  total  assets  on  a  specific 
date.  The  FDIC  agrees  with  these 
suggestions  and  has  appropriately 
amended  the  definition  of  total  assets  in 
§  323.2(k). 

Eight  comments  w^re  received 
suggesting  that  the  FDIC  adopt  specific 
zones  of  capital  adequacy  similar  to 
what  the  Board  of  Governors  of  the 
Federal  Reserve  System  included  in  its 
proposed  guidelines  which  were  issued 
for  public  comment  an  July  26, 1984.  The 
thrust  of  this  proposal  was  to  establish 
three  zones  of  total  capital  (below  6 
percent — between  6  and  7  percent — and 
above  7  percent)  and  specify  what  the 
Board  of  Governors'  supervisory 
response  would  be  for  banks  falling 
Within  those  zones.  The  supervisory 
response  indicated  in  the  Federal 
Reserve  proposal  for  banks  with  total 
capita!  ratios  below  6  percent  is  largely 
com.parable  to  that  set  forth  in  the 
FT)lC's  regulation.  The  supervisory 
response  indicated  for  banks  with  total 
capital  ratios  between  6  and  7  percent 
would  be  largely  comprised  of  an 
intense  of  analysis  of  related  financial 
factors.  If  these  are  not  found  to  be 
satisfactory,  appropriate  action  would 
be  taken.  The  FDIC  has  indicated  in  its 
statement  of  policy  on  capital  an  intent 
to  do  this  same  type  of  analysis  (and  to 
take  comparable  action)  in  all  banks, 
including  those  which  have  capital 
ratios  above  the  minimums.  The  FDIC 
does  not  believe  that  there  are 
significant  differencoB  between  the  two 


proposals  in  terms  of  the  supervisory 
response  of  the  two  agencies  and  has 
chosen  not  to  specifically  identify  x.ones 
of  capital  adequacy. 

The  final  regulation  and  the  statemeni 
of  policy  indicate  that  the  FDIC  will  be 
calculating  primary  and  total  capital 
ratios  based  on  consolidated  slalements 
prepared  in  accordance  with  the 
instructions  for  the  preparation  of 
Consolidated  Reports  of  Condition  and 
Income  with  two  exceptions.  Certain 
other  exceptions  may  also  be  nccess;ir_\ 
at  a  later  date. 

On  November  23,  19M  the  FDIC 
adopted  a  final  regulation  (12  CFR  P.iit 
337)  setting  forth  standards  governing 
the  securities  activities  ot  state 
nonmember  banks.  That  regualtion 
required  that  certain  securities  activities 
be  conducted  in  separate  bona-fide 
subsidiaries  of  the  bank  and  spec  ified 
that  a  bank's  investment  in  such 
subsidiaries  would  not  be  countpci 
toward  the  bank's  capital.  In  those 
instances  where  such  a  securities 
subsidiary  is  consolidated  in  a  bank's 
Consolidated  Report  of  Condition,  it  will 
be  necessary,  for  the  purpose  of 
calculating  the  bank's  primary  and  total 
capital  ratios,  to  adjust  the  Consolidated 
Report  of  Condition  in  such  a  manner  as 
to  reflect  the  bank's  investment  theiein 
on  an  unconsolidated  basis  in 
accordance  with  the  equity  method.  In 
this  case,  and  in  those  cases  where  the 
subsidiary  has  not  been  consolidated, 
the  investment  in  the  subsidiary  will 
then  be  deducted  from  the  bank's 
capital  and  assf:ts  prior  to  calcul.ilion  of 
its  primary  and  total  capital  ratios 
(§325.5(d|). 

In  addition,  on  December  13. 1984.  the 
FDIC  published  for  comment  a  proposed 
revision  to  12  CFR  Part  332.  49  FR  48552 
(1984).  This  proposal  would  relate  to  the 
conduct  of  certain  real  estate  and 
insurance  activities  of  insured  biinks 
that  are  otherwise  authorized  by  law. 
Among  other  things,  the  proposal  would 
require  these  activities  to  be  conducted 
in  a  bona-fide  subsidiary  as  defined  in 
the  regulation.  If  this  proposal  is 
adopted  in  its  current  ftJim  or  with  a 
provision  of  similar  effect.  Part  325  will 
be  amended  at  the  same  time  to  conform 
to  its  provisions.  Specifically,  for  capital 
adequacy  purposes,  the  accounting 
treatment  of  such  subsidiaries  will  be 
made  the  same  as  the  treatment  of 
securities  subsidiaries  pursuant  to 
§  325.5(d)  (see  also  12  CFR  Part  337). 

The  second  exception  to  the  use  of 
consolidated  statements  prepared  in 
accordance  with  the  infrtriictions  for  the 
preparation  of  Consolidated  Reports  of 
Condition  and  Income  relates  to  the 
treatment  of  bank  subsidiaries  that  are 
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domestic  depository  institutions  such  as 
commercial  banks,  savings  banks,  or 
savings  and  loan  associations.  These 
subsidiaries  are  not  consolidated  on  a 
line-by-line  basis  with  the  bank  parent 
in  the  bank  parent's  Consolidated 
Reports  of  Condition  and  Income. 
Rather,  the  instructions  for  these  reports 
provide  that  bank  investments  in  such 
subsidiaries  are  to  be  reported  on  an 
unconsolidated  basis  in  accordance 
with  the  equity  method  so  that  aggregate 
data  for  depository  institutions  and  the 
deposit  insurance  assessment  base  fcr 
individual  banks  are  not  overstated. 
Were  it  not  for  these  concerns. 
depository  institution  subsidiaries 
would  be  consolidated  in  the  Reports  of 
Condition  and  Inco.T.e  consistent  with 
generally  accepted  accounting 
principles.  Moreover,  the  FDIC  believes 
(hat  the  minimum  capital  requirements 
prescribed  in  this  regulation  should 
apply  to  a  bank's  depository  institution 
■ctivities  in  their  entirety,  regardless  of 
the  form  that  the  organization's 
corporate  structure  takes.  The  KDIC 
currently  follows  this  approach  for 
assessing  capital  adequacy  in  cases 
where  depository  institution 
subsidiaries  are  present  in  banks. 
Accordingly.  §  325.5(e)  has  been  added 
to  specify  that  domestic  depository 
institution  subsidiaries  of  banks  that  are 
not  consolidated  for  purposes  of  the 
Consolidated  Reports  of  Condition  and 
Income  are  to  be  consolidated  for 
purposes  of  capital  adequacy 
calculations. 

In  the  statement  of  policy  the  FUlC 
has  also  specified  how  it  will  analyze 
capital  adequacy  in  banks  which  are 
members  of  bank  holding  companies  or 
chain  banking  groups.  Where  bank 
holding  companies  are  deemed  to  be 
sound  and  are  in  compliance  with  the 
minimum  capital  ratios  specified  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  the  FUiC  will  not 
generally  require  additional  capital  in 
subsidiary  banks  under  its  supervision 
over  and  above  that  which  would  be 
required  by  the  subsidiary  bank  on  its 
own  merit.  The  FDIC  will,  however, 
consider  the  potential  impact  of 
excessive  leverage  or  risk  in  bank 
holding  companies  or  chain  banking 
groups  in  its  analysis  of  capital  in 
specific  banks  which  are  members  of 
such  systems. 

A  new  §  325.3(c)(4)  has  been  added  to 
clarify  the  situation  where  there  is  a 
merger,  acquisition  or  other  type  of 
business  combination  requiring  FUIC 
approval.  It  follows  the  reqiiirfinenl  in 
12  U.S.C.  1828(c)(5)  that  the  FDIC  shall 
take  into  consideration  the  financial 


resources  of  the  existing  and  proposed 
institutions. 

Directives 

Section  908  of  ILSA  authorizes  the 
FUIC  to  issue  a  directive  to  an  insured 
nonmember  bank  that  fails  to  maintain 
the  minimum  capital  requirement.  A 
directive  may  require  a  bank  to  submit 
and  adhere  to  a  plan  for  achieving  such 
requirement.  A  directive,  including  a 
capital  adequacy  plan  submitted 
thereunder,  is  a  final  order  enforceable 
in  the  appropriate  United  States  district 
court  in  the  same  manner  and  to  the 
same  extent  as  a  final  cease-and-desist 
order  issued  under  12  U.S.C.  1818(b). 
The  issuance  of  a  directive  is 
discretionary,  and  a  directive  may  be 
issued  in  lieu  of.  in  conjunction  with,  or 
in  addition  to  existing  enforcement  tools 
available  to  the  FUIC.  Procedures 
leading  to  the  issuance  of  a  directive 
have  been  established  which  are 
designed  to  provide  banks  with  due 
process. 

No  comments  were  received 
concerning  the  issuance  of  directives 
(§  325.6).  However,  various  changes 
have  been  made.  A  sentence  was  added 
at  the  end  of  §  325.6(c)(1).  This  allows 
the  roiC  to  include  specific 
requirements  for  meeting  the  minimum 
capital  requirement  in  the  notice  of 
intent  to  issue  a  directive. 

Sections  25.6(c)(3)  deletes  the  14-day 
period  in  which  the  FDIC  must  respond 
to  the  bank's  response  to  the  proposed 
issuance  of  a  directive.  This  change  is 
ner:essary  to  allow  time  for  the 
processing  of  the  bank's  response  and 
reaching  a  determination  on  it.  In 
addition,  a  sentence  has  been  added 
which  clarifies  the  fact  that,  after 
ctmsideration  of  the  bank's  response, 
the  original  proposed  directive  or  a 
modified  version,  if  warranted  by 
evidence  presented  to  the  Board  of 
Directors  of  the  FDIC,  may  be  issued. 
A  new  §  325.6(c)(4)  has  been  added 
which  permits  a  bank  to  ask  for 
reconsideration  of  or  changes  in  its 
capital  plan  upon  a  showing  of  changed 
circumstances.  This  additional  language 
clarifies  th«  intent  of  the  original 
regulation.  Former  §  325.6(c)  (4)  and  (5) 
have  been  renumbered  §  325.6(c)  (5)  and 
(6). 

Regulator>  Fle\ibilit\  .Analysis — 
Paperwork  Reduction  .Act 

In  accordance  with  the  FDlC's  policy 
statement  entitled  "Development  and 
Review  of  FUIC  Rules  and  Regulations" 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  scq.].  the  FDIC  conducted 
an  analysis  of  the  impact  of  the 
proposed  regulation  prior  to  publication 


of  the  proposed  rule.  The  result  of  th.it 
analysis  follows: 

The  regulation  is  not  expected  to  have  any 
significant  pconomic  impact  on  banks, 
including  small  hanks.  The  FDIC  is  currently 
required  by  statiilc  to  consider  bank  capital 
in  H  numl)er  of  situations.  Ttirse  include 
applications  for  deposit  insurance,  branching," 
mergers  and  relocations  of  offices.  In 
addition,  under  sections  8  (a)  and  (b)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C.  8  (a) 
and  (b)l  the  FDIC  is  charged  with  the 
responsibility  of  requiring  a  bank  to  lake 
cturective  action  or  revoking  federal  deposit 
insurance  when  the  bank  is  in  an  unsafe  or 
unsound  condition  or  is  operating  in  an 
unsafe  or  unsound  manner.  In  addition.  12 
U.S.C.  3907(a)(1)  requires  the  FDIC  to  "cause 
liunking  institutions  to  achieve  and  maintain 
adequate  capital  by  establishing  minimum 
levels  of  capital  for  such  banking  institutions 
and  by  using  such  other  methods  as  the 
appropriate  federal  banking  agency  deems 
appropriate." 

In  carrying  out  its  responsibilities  the 
FUIC  has  always  considered  the  capital 
adequacy  of  banks.  It  was  only  recently 
that  the  FDIC  promulgated  a  written 
policy  to  inform  banks  and  the  public  of 
its  beliefs  concerning  capital  and  capital 
adequacy  (FDIC  Statement  of  Policy  on 
Capital  Adequacy.  46  FR  62694, 
December  28. 1981,  effective  December 
17. 1981).  The  FDIC  now  believes  that 
because  of  the  importance  of  capital  and 
the  requirements  contained  in  12  U.S.C. 
3fKr(a)(l)  it  would  better  serve  insured 
banks'  and  the  public's  interest  if  capital 
were  defined  in  a  regulation,  thereby 
insuring  that  there  will  be  no  confusion 
regarding  the  components  and  level  of 
adequate  capital.  Furthermore,  the  FDIC 
wants  to  make  it  clear  to  the  banking 
industry  and  the  public  exactly  what 
standards  are  used  in  assessing  capital 
adequacy  and  how  the  FDIC  exercises 
its  statutory  duties  with  regard  to  the 
safety  and  soundness  of  banks  in  its 
consideration  of  capital  adequacy. 

Historically  there  have  been  higher 
capital  ratios  in  smaller  banks.  To  the 
extent  that  this  regulation  equalizes 
those  requirements  it  will  lessen  the 
burden  on  small  banks. 

The  information  collection 
requirements  contained  in  this  rule 
pertaining  to  the  preparation  of  a 
written  plan  by  a  bank  to  raise  its 
capital  ratio  have  been  approved  by  the 
Office  of  Management  and  Budget 
pursuant  to  section  504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
:t504(h))  and  assigned  control  number 
3n(i4-00"5. 

List  of  Subjects  in  12  CFR  Part  325 

Dank  deposit  insurance.  Banks. 
Banking.  Federal  Deposit  Insurance 
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Corporation,  Capital  adequacy.  State 
nonmember  banks. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  adopts  a  new  Part  325  of 
Title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  325— CAPITAL  MAINTENANCE 

Sec. 

325.1  Scope 

325.2  Definitions. 

325.3  Minimum  capital  rfiquirpmenl.9. 
325  4  Inadequate  capital  as  an  uns^ft-  or 

unsound  practice  or  condition. 

325.5  Miscellaneous 

325.6  Issuance  of  Directive-*. 
Authority:  12  U.S.C.  1815(a),  1815(1)).  181tj. 

1818(a).  1318ib).  1819  (Tenth).  182«(i:).  1828(d|. 
1828(1 ).  3907.  3909. 

§  325.1     Scope. 

The  provisions  of  this  part  apply  to 
those  circumstances  for  which  the 
Federal  Deposit  Insurance  Act  or  this 
chapter  requires  an  evaluation  of  the 
adequacy  of  a  bank's  capital  structure. 
The  FDIC  is  required  to  evaluate  capital 
before  approving  various  applications 
by  banks.  The  FDIC  also  must  evaluate 
capital,  as  an  essential  compun^nt,  in 
determining  the  safety  and  soundness  of 
banks  it  insures  and  supervises.  This 
part  establishes  the  criteria  and 
standards  FDIC  will  use  in  determining 
capital  adequacy  for  banks. 

§  325.2        Definitions. 

In  this  part: 

(a)  Assets  classified  Joss.  The  term 
"assets  classified  loss"  means  assets 
that  have  not  been  chaiged-off  from  the 
bank's  books  or  collected  and  that  have 
been  determined  by  an  evaluation  made 
by  a  state  or  federal  bank  examiner  at 
the  immediately  preceding  examination 
of  the  bank  to  be  a  loss. 

(b)  Bank.  The  term  "bank  '  means  an 
FDIC  insured,  state-chartered 
commercial  or  savings  bank  that  is  not  a 
member  of  the  Federal  Reserve  System. 

(c)  Insured  bonk.  The  term  "insured 
bank"  means  any  bank  (except  for  a 
foreign  bank  having  an  insured  branch) 
the  deposits  of  which  are  insured  in 
accordance  with  the  provisions  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1811  etseq]. 

(d)  Intangible  assets.  The  term 
"intangible  assets"  means  those  assets 
that  are  required  to  be  reported  in  the 
item  for  intangible  assets  in  a  banking 
institution's  "Reports  of  Condition  and 
Income"  (Call  Report). 

(e)  Mandatory  convertible  debt.  The 
term  "mandatory  convertible  debt" 
means  a  subordinated  debt  instrument 
which  requires  the  issuer  to  convert 
such  instrument  into  common  or 
perpetual  preferred  stock  by  a  date  at  or 


before  the  maturity  of  the  debt 
instrument.  The  maturity  of  these 
instruments  must  be  12  years  or  less. 

(f)  Mortgage  servicing  rights.  The  term 
"mortgage  servicing  rights"  means  the 
purchased  rights  to  perform  the 
servicing  function  for  a  specific  group  of 
mortgage  loans  that  are  owned  by 
others.  Mortgage  servicing  rights  must 
be  amortized  over  a  period  not  to 
exceed  15  years  or  their  estimated 
useful  life,  whichever  is  shorter. 

(g)  Perpetual  preferted  stack.  The 
term  "perpetual  preferred  stock  '  means 
a  preferred  stock  that  does  not  have  a 
stated  maturity  date  or  that  cannot  be 
redeemed  at  the  option  of  the  holder.  It 
includes  those  issues  of  picf.>rred  slock 
that  automatically  convert  into  common 
stock  at  a  stated  date.  It  excludes  those 
issues,  the  rate  on  which  increases,  or 
can  increase,  in  such  a  manner  that 
would  effectively  require  the  issuer  to 
redeem  the  issue. 

(h)  Primary  capital.  The  ter^ 
"primary  capital"  means  the^um  of 
common  stock,  perpetual  preferred 
stock,  capital  surplus,  undivided  profits, 
capital  reserves,  mandatory  convertible 
debt  (to  the  extent  of  20  percent  of 
primary  capital  exclusive  of  such  debt), 
minority  interests  in  consolidated 
subsidiaries,  net  worth  certificates 
issued  pursuant  to  12  U.S.C  1823(i)  and 
the  allowance  for  loan  and  lease  losses 
and  minus  intangible  assets  other  than 
morgage  servicing  rights  and  assets 
classified  loss. 

(i)  Secondary  capital.  The  term 
"secondary  capital"  means  the  sum  of 
mandatory  convertible  debt  that  is  not 
included  in  primary  capital,  limited  life 
preferred  stock  and  subordinated  notes 
and  debentures,  in  an  amount  up  to  50 
percent  of  primary  capital. 

(j)  Subordinated  note  and  debenture. 
The  term  "subordinated  note  and 
debenture"  means  an  obligation  other 
than  a  deposit  obligation  that: 

(1)  Bears  on  its  face,  in  boldface  type, 
the  following:  This  obligation  is  not  a 
deposit  and  is  not  insured  by  the 
Federal  Deposit  Insurance  Corporation; 

(2)  Has  a  maturity  of  (i)  at  least  seven 
years,  or  (ii)  in  the  case  of  an  obligation 
or  issue  that  provides  for  scheduled 
repayments  of  principal,  has  an  average 
maturity  of  at  least  seven  years; 
provided  that  the  FDIC  may  permit  the 
issuance  of  an  obligation  or  issue  with  a 
shorter  maturity  or  average  maturity  if 
the  FDIC  has  determined  that  exigent 
circumstances  require  the  issuance  of 
such  obligation  or  issue;  provided 
further  that  the  provisions  of  this 
paragraph  (2)  shall  not  apply  to 
mandatory  convertible  debt  obligations 
or  issues; 


(3)  States  expressly  that  it  is 
subordinated  to  the  claims  of  depositors 
and  is  ineligible  as  collaloral  for  a  loan 
by  the  issuing  bank;  and 

(4)  Is  unsecured. 

(k)  Total  assets.  The  term  "total 
assets"  means  the  average  of  total 
assets  required  to  be  included  in  a 
banking  institution's  "Reports  of 
Condition  and  Income"  (Call  Reports), 
as  these  reports  may  from  time  to  time 
be  changed,  as  of  the  most  recent  report 
date  plus  the  allowance  for  loan  and 
lease  losses  and  minus  assets  classified 
loss  and  intangible  assets  other  than 
mortgage  servicing  rights.  In  the  case  of 
commercial  banks,  the  average  of  total 
assets  is  found  in  the  schedule  of 
quarterly  averages.  In  the  case  of 
savings  banks,  the  average  of  total 
assets  is  found  in  the  memoranda  to  the 
balance  sheet. 

(1)  Total  capital.  The  term  "total 
capital"  means  the  sum  of  primary 
capital  and  secondary  capital. 

(m)  Written  agreement.  The  term 
"written  agreement"  means  an 
agreement  in  writing  executed  by 
authorized  representatives  entered  into 
with  the  FDIC  by  an  insured  bank  which 
is  enforceable  by  an  action  under 
section  8(a)  (and/or  section  8(b)  for  a 
state  nonmember  bank)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1818 
(a),  (b)). 

§  325.3    Minimum  capital  requirement 

(a)  General.  Banks  must  maintain  at 
least  the  minimum  capital  requirement 
set  forth  in  this  section.  The  capital 
standards  in  this  part  are  the  mini.mum 
acceptable  for  banks  whose  overall 
financial  condition  is  fundamentally 
sound,  which  are  well-managed  and 
which  have  no  material  or  significant 
financial  weaknesses.  Where  the  FDIC 
determines  that  the  financial  history  or 
condition,  including  off-balance  sheet 
risk,  managerial  resources  and/or  the 
future  earnings  prospects  of  a  bank  are 
not  adequate  and/or  a  bank  has  a 
significant  volume  of  assets  classifimi 
substandard,  doubtful  or  loss  or 
otherwise  criticized,  the  F'DIC  may 
determine  that  the  minimum  adequate 
amount  of  total  capital  and/or  primary 
capital  for  that  bank  is  greater  than  the 
minimum  standards  stated  in  this 
section.  These  same  criteria  will  apply 
to  any  insured  bank  making  an 
application  to  the  FDIC  for  purposes  of 
the  FDIC's  consideration  of  that 
application. 

(b)  Calculation  of  minimum  capital 
requirement.  The  minimum  capital 
requirement  for  a  bank  (or  an  insured 
bank  making  an  application  to  the  FDIC) 
shall  consist  of  a  ratio  of  total  capital  to 
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total  assets  of  not  less  than  6  percent 
end  a  ratio  of  primary  capital  to  total 
assets  of  not  less  than  5.5  percent, 
(c)  Insured  banks  with  less  than 
minimum  capital  requirement.  (1)  A 
bank  (or  an  insured  bank  making  an 
application  to  the  FDIC)  operating  with 
less  than  the  minimum  cap\tal 
requirement  does  not  have  adequate 
capital  and  therefore  has  inadequate 
financial  resources. 

(2)  Any  insured  bank  operating  with 
an  inadequate  capital  structure,  and 
therefore  inadequate  financial 
resources,  will  not  receive  approval  for 
an  application  requiring  the  FDIC  to 
consider  tlie  adequacy  of  its  capital 
structure  or  its  financidl  resources. 

(3)  A  bank  having  less  than  the 
minimum  capital  requirements  shall, 
within  60  days  of  the  effective  date  of 
this  regulation,  submit  to  its  FDIC 
regional  director  for  review  and 
approval  a  reasonable  plan  describing 
the  means  and  timing  by  which  the  bank 
shall  achieve  fts  minimum  capital 
requirement. 

(4)  In  any  merger,  acquisition  or  other 
t\pe  of  business  combination  where  the 
FUIC  must  give  its  approval  and  where 
it  is  required  to  consider  the  adequacy 
of  the  financial  resources  of  the  existing 
and  proposed  institutions,  approval  will 
not  be  granted  when  the  resulting  entity, 
whether  or  not  insured  by  the  FDIC. 
does  not  meet  the  minimum  capital 
requirement. 

(d)  Exceptions.  Notwithstanding  the 
provisions  of  paragraphs  (a),  (b)  and  (c) 
of  this  section; 

(1)  The  FDIC.  in  its  discretion,  may 
approve  an  application  pursuant  to  the 
Federal  Deposit  Insurance  Art  where  it 
is  required  to  consider  the  adequacy  of 
capital  if  it  finds  that  such  approval 
must  be  taken  to  prevent  the  closing  of  a 
financial  institution  or  to  facilitate  the 
acquisition  of  a  closed  financial 
institution,  or,  when  severe  financial 
conditions  exist  which  threaten  the 
stability  of  an  insured  financial 
insitution  or  of  a  significant  number  of 
financial  institutions  insured  by  the 
FDIC  or  the  Federal  Savings  and  Loan 
Insurance  Corporation  (FSLIC)  or  of 
insured  institutions  possessing 
significant  financial  resources,  such 
action  is  taken  to  lessen  the  risk  to  the 
ITJIC  or  the  FSLIC  posed  by  an  insured 
institution  under  such  threat  of 
instability. 

(2)  The  FDIC,  in  its  discretion,  may 
approve  an  application  pursuant  to  the 
Federal  Deposit  Insurance  Act  where  it 
is  required  to  consider  the  adequacy  of 
capital  or  the  financial  resources  of  the 
insured  bank  where  it  finds  that  the 
applicant  has  committed  to  and  is  in 
compliance  with  a  reasonable  plan  to 


meet  its  minimum  capital  requirement 
within  a  reasonable  period  of  time. 

(i\pproved  by  the  Office  of  Management  and 
Budget  under  control  number  3064-007S.) 

^  325.4     Inadequate  capital  as  an  unsafe  or 
unsound  practice  or  condition. 

(a)  Gf::frai  As  a  coiidi'uo.n  of  federal 
deposit  insurance,  all  insured  banks 
must  remain  in  a  safe  and  sound 
condition. 

(b)  Unsafe  or  unsound  practice.  Any 
bank  which  has  less  than  its  minimum 
capital  requirement  is  deemed  to  be 
engaged  in  an  unsafe  or  unsound 
practice  pursuant  to  section  8(b)(1)  and/ 
or  8(c)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1818(b)(1)  and/or  1818(c)). 
Except  that  such  a  bank  which  has 
entered  into  and  is  in  compliance  with  a 
written  agreement  with  the  FDIC  or  has 
submitted  to  the  FDIC  and  is  in 
compliance  with  a  plan  approved  by  the 
FDIC  to  increase  its  primary  and  total 
capital  ratios  to  such  levels  as  the  FDIC 
deems  appropriate  and  to  take  such 
other  action  as  may  be  necessary-  for  the 
bank  to  be  operated  so  as  not  to  be 
engaged  in  such  an  unsafe  or  unsound 
practice  will  not  be  deemed  to  be 
engaged  in  an  unsafe  or  unsound 
practice  pursuant  to  section  8(b)(1)  and/ 
or  8(c)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1818(b)(1)  and/or  1818(c)) 
on  account  of  its  capital  ratios. 

(c)  Unsafe  or  unsound  condition.  Any 
insured  bank  with  a  ratio  of  primary 
capital  to  adjusted  total  assets  that  is 
less  than  three  percent  is  deemed  to  be 
operating  in  an  unsafe  or  unsound 
condition  pursuant  to  section  8(a)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1818(a)l. 

(1)  A  bank  with  a  ratio  of  primary 
capital  to  adjusted  total  assets  of  less 
than  three  percent  which  has  entered 
into  and  is  in  compliance  with  a  written 
agreement  with  the  FDIC  (or  any  other 
insured  bank  with  a  ratio  of  primary 
capital  to  adjusted  total  assets  of  less 
than  three  percent  which  has  entered 
into  and  is  in  compliance  with  a  written 
agreement  with  its  primary  federal 
regulator  and  to  which  agreement  the 
FDIC  is  a  party)  to  increase  its  primary 
capital  ratio  to  such  level  as  the  FT)1C 
deems  appropriate  and  to  take  such 
other  action  as  may  be  necessary  for  the 
insured  bank  to  be  operated  in  a  safe 
and  sound  manner,  will  not  be  subject  to 
a  proceeding  by  the  FDIC  pursuant  to  12 
U.S.C.  1818(a)  on  account  of  its  primary 
capital  ratio. 

(2)  An  insured  bank  with  a  ratio  of 
primary  capital  to  adjusted  total  assets 
that  is  equal  to  or  greater  than  three 
percent  may  be  operating  in  an  unsafe 
or  unsound  condition.  The  P'DIC  is  not 
precluded  from  bringing  an  action 


pursuant  to  12  U.S.C.  1818(a)  where  an 
insured  bank  has  a  ratio  of  primary 
capital  to  adjusted  total  assets  that  is 
equal  to  or  greater  than  three  percent. 

t  325  5     Miscellaneous. 

(a)  Pie-cxistjng  instruments.  Any 
instrument  not  counted  as  primary 
capital  pursuant  to  this  part  which  was 
approved  by  the  FDIC  for  use  as  equity 
capital  under  pre-existing  guidelines 
shall  be  added  as  a  component  of 
primary  capital. 

(b)  Intangible  assets  approved  prior  to 
elective  date.  Any  intangible  asset 
which  was  booked  in  accordance  with 
generally  accepted  accounting  principles 
when  acquired  and  which  was  approved 
by  the  FDIC  for  inclusion  in  equity 
capital  prior  to  effective  date  of  this 
regulation  shall  be  counted  in  full  as  a 
component  of  primary  capital  and  shall 
not  be  deducted  from  total  assets  if  it  is 
being  amortized  over  a  period  not  to 
exceed  15  years  or  its  estimated  useful 
life,  whichever  is  shorter. 

(c)  Transactions  not  providing  capital 
support.  Any  capita!  instrument, 
transaction  or  balance  sheet  entry 
which  would  increase  an  insured  bank's 
primary  capital  but  which  does  not 
pro\ide  support  to  the  insured  bank  b\' 
providing  a  cushion  to  absorb  losses 
shall  be  deducted  from  primary  capital. 

(d)  Spcur'ties  subsidiary.  For 
purposes  of  this  part,  any  securities 
subsidiary  subject  to  12  "CFR  337.4  shall 
not  be  consolidated  w^i'h  its  bank  parent 
and  any  in%rstmen!  therein  shall  be 
deducted  from  the  bank  parent  s 
primary  capital  and  total  assets. 

(e)  Depository  institution  subsidiary. 
Any  domestic  depository  institution 
subsidiary  that  is  not  consolidated  m 
the  "Report  of  Condition  and  Income" 
(Call  Reports)  of  its  insured  bank  parent 
shall  be  consolidated  with  the  insured 
bank  parent  for  purposes  of  this  part. 
The  financial  statements  cf  the 
subsidiary  that  are  to  be  used  for  this 
consol.  Jation  must  be  prepared  in  the 
same  manner  as  the  "Reports  of 
Condition  and  Income"  (Call  Reports). 

§  325.6     Issuance  of  directives. 

(a)  General.  A  directive  is  a  final 
order  issued  to  a  bank  that  fails  to 
maintain  capital  at  or  above  the 
minimum  capital  requirement  as  set 
forth  in  §§  325.3  and  325.4.  A  directive 
issued  pursuant  to  this  section,  including 
a  plan  submitted  under  a  directive,  is 
enforceable  in  the  same  manner  and  to 
the  same  extent  as  a  final  cease-and- 
desist  order  issued  under  12  U.S.C. 
1818(b). 

(b)  Issuance  of  directives.  If  a  bank  is 
operating  with  less  than  the  minimum 


I 


11138 


Federal  Register  /  Vol.  50.  No.  53  /  Tuesday.  March  19,  19«5  /  Rules  and  Regulations 


capital  requirement  established  by  this 
regulation,  the  Board  of  Directors,  or  its 
designee(s),  may  issue  and  serve  upon 
any  insured  state  nonmember  bank  a 
directive  requiring  the  bank  to  restore 
its  capita!  to  the  minimum  capital 
requirement  within  a  specified  lime 
period.  The  directive  may  require  the 
bank  to  submit  to  the  appropriate  FDIC 
regional  director,  or  other  specified 
official,  for  review  and  approval,  a  plan 
describing  the  means  and  timing  by 
which  the  bank  shall  achieve  the 
minimum  capital  requirement.  After  the 
FDIC  has  approved  the  plan,  the  bank 
may  be  required  under  the  terms  of  the 
directive  to  adhere  to  the  plan.  The 
directive  may  be  issued  during  the 
course  of  an  examination  of  the  bank,  if 
the  bank  is  found  to  be  operating  with 
less  than  the  minimum  capital 
requirement. 

(c)  NiAice  and  opportunity  to  respond 
to  issuance  o^ a  directive.  (1)  If  the  FDIC 
makes  an  initial  delermindtion  that  a 
directive  should  be  issued  to  a  bank 
pursuant  to  paragraph  (b),  the  VD\C 
through  the  appropriate  design. ifcd 
officialls)  shall  serve  written 
notification  upon  the  bank  of  its  intent 
to  issue  a  directive.  The  notice  shall 
include  the  current  total  capital  ratio, 
the  basis  upon  which  said  ratio  was 
calculated,  the  proposed  capital 
injection,  the  proposed  date  for 
achieving  the  minimum  capital 
requirement  and  any  other  relevant 
information  concerning  the  decisivm  to 
issue  a  directive.  When  deemed 
appropriate,  specific  requirements  of  a 
proposed  plan  for  meeting  the  minimum 
capital  requirement  may  be  included  in 
the  notice. 

(2)  Within  14  days  of  receipt  uf 
notification,  the  bank  may  file  with  the 
appropriate  designated  FDIC  official(s) 
a  written  response,  explaining  why  the 
directive  should  not  be  issued,  seeking 
modification  of  its  terms,  or  other 
appropriate  relief.  The  bank's  response 
shall  include  any  information.  miti;^ating 
circumstances,  documentation  or  other 
relevant  evidence  which  supports  its 
position,  and  may  include  a  plan  for 
attaining  the  minimum  capital 
requirement. 

(3)  After  considering  the  bank's 
response,  the  appropriate  designated 
FDIC  offirial(s)  shall  serve  upon  the 
bank  a  written  determination  addressing 
the  bank's  response  and  setting  forth  the 
FDIC's  findings  and  conclusions  in 
support  of  any  decision  to  issue  or  not  to 
issue  a  directive.  The  directive  may  be 
issued  as  orginally  proposed  or  in 
modifed  form.  The  directive  may  order 
the  bank  to  (i)  achieve  the  minimum 
capital  requirement  established  by  this 


regulation  by  a  certain  date;  (ii)  submit 
for  approval  and  adhere  to  a  plan  for 
achieving  the  minimum  capital 
requirement:  (iii)  take  other  action  as  is 
necessary  to  achieve  the  minimum 
capital  requirement;  or  (iv)a 
combination  of  the  above  actions.  If  a 
directive  is  to  be  issued,  it  may  be 
served  upon  the  bank  along  with  the 
final  determination. 

(4)  Any  bank,  upon  a  change  in 
circumstances,  may  request  the  FDIC  to 
reconsider  the  terms  of  a  directive  and 
may  propose  changes  in  the  plan  under 
which  it  is  operating  to  meet  the 
minimum  capital  requirement.  The 
directive  and  plan  continue  in  effect 
while  such  request  is  pending  before  the 
FDIC. 

(5)  All  papers  filed  with  the  FDIC 
must  be  postmarked  or  received  by  the 
appropriate  designated  FDIC  official(s) 
within  the  prescribed  lime  limit  for 
filing. 

(6)  Failure  by  the  bank  to  file  a 
written  response  to  notification  of  intent 
to  issue  a  directive  within  the  specified 
time  period  shall  constitute  a  waiver  of 
the  opportunity  to  respond  and  shall 
constitute  consent  to  the  issuance  of 
such  directive. 

(d)  Enforcement  of  a  directive.  (1) 
Whenever  a  bank  fails  to  follow  the 
directive  or  to  submit  or  adhere  to  its 
capital  adequacy  plan,  the  FDIC  may 
seek  enforcement  of  the  directive  in  the 
appropriate  United  States  district  court, 
pursuant  to  12  U.S.C.  3fl07(b)(2)(B)(ii).  in 
the  same  manner  and  to  the  same  extent 
as  if  the  directive  were  a  final  cease- 
and-desist  order.  In  addition  to 
enforcement  of  the  directive,  the  FDIC 
may  seek  assessment  of  civil  money 
penalties  for  violation  of  the  directive 
against  any  bank,  any  officer,  director, 
employee,  agent,  or  other  person 
participating  in  the  conduct  of  the 
affairs  of  the  bank,  pursuant  to  12  U.S.C. 
3909fd).  I 

(2)  The  directive  may  be  issued 
separately,  in  conjunction  with,  or  in 
addition  to,  any  other  enforcement 
mechanisms  available  to  the  FDIC, 
including  cease-and-desist  orders, 
orders  of  correction,  the  approval  or 
denial  of  applications,  or  any  other 
actions  authorized  by  law. 

By  order  of  the  Board  of  Directors,  this  11th 

day  of  Februdry.  1985. 

Federal  Deposit  Insurance  Corporation, 
Hoyle  L  Robinson, 

Executive  Secretary. 

[re  Due.  85-6429  Filed  3-18-85;  8:45  am] 
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12  CFR  Part  325 

Statement  of  Policy  on  Capital 

AGENCV:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Statement  of  Policy  on  Capital, 

summary:  On  February  11, 1985  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation 
("Board  ")  adopted  a  final  rule 
concerning  Capital  Maintenance.  That 
final  rule.  Part  325  of  the  FDIC's  rules 
and  regulations  (12  CFR  Part  325)  is 
published  elsewhere  in  this  issue.  This 
statement  of  policy  was  adopted  by  the 
Board  concurrent  with  that  final  rule.  It 
is  intended  that  this  statement  of  policy 
explain  various  portions  of  that  final 
rule  and  give  some  guidance  on  the 
manner  in  which  the  FDIC  intends  to 
apply  the  rule. 

EFFECTIVE  DATE:  April  18,  1985. 
FOR  FURTHER  INFORMATION:     Contact 
Rol)ert  F.  Storch,  Planning  and  Progr.im 
Development  Specialist,  Division  of 
Bank  Supervision.  Federal  Deposit 
Insurance  Corporation,  550 — 17th  Street. 
NW..  Washington,  D.C.  20429,  (202)  389- 
4761. 

SUPPLEMENTARY  INFORMATION: 
Background 

A  proposed  regulation  on  capital 
maintenance  was  published  for 
comment  in  the  Federal  Register  on  July 
20,  1984.  49  FR  29399  (1984).  On  February 
11, 1985,  the  Board  of  Directors  of  the 
FDIC  ("Board")  adopted  a  final  rule  on 
Capital  Maintenance.  This  rule.  Part  325 
of  the  FDIC's  Rules  and  Regulations  (12 
CFR  Part  325)  becomes  effective  on 
April  18,  1985. 

The  FDIC  is  required  to  analyze 
capitul  adequacy  in  taking  action  on 
various  types  of  applications  such  as 
mergers  and  the  establishment  or 
relocation  of  bnjnches  and  in  the 
conduct  of  its  supervisory  activities 
related  to  the  safety  and  soundness  of 
individual  banks  and  the  banking 
system.  Additionally,  as  a  condition  of 
federal  deposit  insurance  all  insured 
banks  must  remain  in  a  safe  and  sound 
condition,  which  includes  maintaining 
adequate  capital.  The  final  rule;  (a) 
Defines  capital:  (b)  establishes  minimum 
standards  for  adequate  capital:  (c) 
establishes  standards  to  determine 
when  an  insured  bank  is  operating  in  an 
unsafe  and  unsound  condition  by  reason 
of  the  amount  of  its  capital;  and  (d) 
establishes  procedures  for  issuing  a 
directive  to  require  an  insured  state 
nonmember  bank  to  achieve  and 
maintain  a  minimum  capital  ratio.  This 
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statement  ot  policy  was  adopted  bv  the 
Board  concurrent  with  the  adoption  of 
the  final  rule  in  order  to  explain  certain 
aspects  of  that  rule  and  to  give  banks 
guidance  as  to  the  manner  in  which  the 
FDIC  will  apply  the  rule. 

On  December  17. 1981.  the  FDIC 
Board  of  Directors  adopted  a  policy 
statement  to  inform  banks  and  the 
public  of  its  views  concerning  capital 
and  capital  adequacy  [FDIC  Statement 
of  Policy  on  Capital  Adequacy,  46  FR 
62694  (1981)].  Because  of  the  adoption  of 
the  final  rule  on  capital  maintenance 
and  this  statement  of  policy  on  capital, 
the  Board  has  revoked  the  1981 
statement  of  policy. 

Statement  of  Policy 

In  considering  the  comments  received 
in  response  to  the  proposed  regulation 
on  capital  maintenance,  the  Board  of 
Directors  decided  that  the  adoption  of  a 
statement  of  policy  would  be  an 
effective  way  of  addressing  some  of 
those  comments  as  well  as  providing 
guidance  to  the  public  and  the  industr> 
as  to  how  the  FDIC  would  implement 
and  enforce  the  regulation.  Accordingly. 
a  statement  of  policy  on  capital 
containing  such  explanatory  information 
has  been  adopted  by  the  Board 
concurrent  with  the  adoption  of  the  final 
rule.  A  full  discussion  of  the  content  of 
the  statement  of  policy  is  contained  in 
the  Federal  Register  notice  announcing 
adoption  of  the  final  rule. 

In  consideration  of  the  foregoing  the 
FDIC  hereby  adopts  a  Statement  of 
Policy  as  follows: 

Statement  of  Policy  on  Capital 

Part  325  (12  CFR  Part  325)  of  the  Federal 
Deposit  Insurance  Corporation  rules  and 
regulations  sets  forth  minimum  capital 
requirements  for  fundamentally  sound,  well- 
managed  banks  having  no  material  or 
significant  financial  weaknesses.  It  also 
defines  capital  and  sets  forth  sanctions  which 
will  be  used  against  banks  which  are  in 
violation  of  the  regulation.  This  statement  of 
policy  on  capital  provides  some 
interpretational  and  definitional  guidance  as 
to  how  this  regulation  will  be  administered 
;ind  enforced  by  the  FDIC. 

Enforcement  of  Minimum  Capital 
Requirements 

Section  325.3(b)  specifies  that  all 
FDIC-insured.  state-chartered 
nonmember  commercial  and  savings 
banks  (or  other  insured  banks  making 
applications  to  the  FDIC)  must  maintain 
a  minimum  ratio  of  primary  capital  to 
adjusted  total  assets  of  5.5  percent  and  a 
minimum  ratio  of  total  capital  to  total 
assets  of  6.0  percent.  Banks  operating 
with  ratios  under  the  minimums  will  be 
deemed  to  have  inadequate  capital  and, 
subject  to  certain  exceptions  specified  in 


the  regulation,  will  be  m  violation  of  the 
regulation.  Furthermore,  such  banks  will 
have  any  application  submitted  to  the 
FDIC  denied  and  will  be  subject  to  the 
use  of  capital  directives  or  other  formal 
enforcement  action  by  the  FDIC  to 
increase  capital. 

Capital  adequacy  in  banks  which 
have  capital  ratios  at  or  above  the 
minimums  will  be  assessed  and 
enforced  based  on  the  following  factors: 

Banks  Which  are  Fundamentally  Sound 
and  Well  Managed 

Section  325.3(a)  of  the  regulation 
specifies  that  the  capital  standards  set 
forth  therein  are  the  minimum 
acceptable  for  banks  whose  overall 
financial  condition  is  fundamentally 
sound,  which  are  well-managed  and 
which  have  no  material  or  significant 
financial  weaknesses.  While  the  FDIC 
Will  make  this  determination  in  each 
bank  based  on  its  own  condition  and 
specific  circumstances,  this  definition 
will  generally  apply  to  those  banks 
evidencing  a  level  of  risk  which  is  no 
greater  than  that  normally  associated 
with  a  Composite  rating  of  1  or  2  under 
the  Uniform  Financial  Institutions 
Rating  System.  Banks  meeting  this 
definition  which  are  in  compliance  with 
the  minimum  capital  requirements  will 
not  generally  be  required  by  the  FDIC  to 
raise  new  capital  from  external  sources. 
The  FDIC  does,  however,  encourage 
such  banks  to  maintain  capital  above 
the  minimums  and  will  carefully 
evaluate  their  earnings  and  growth 
trends,  dividend  policies,  capita! 
planning  procedures  and  other  factors 
important  to  the  continuous 
maintenance  of  adequate  capital. 
Adverse  trends  or  deficiencies  in  these 
areas  will  be  subject  to  criticism  at 
regular  examinations  and  may  be  an 
important  factor  in  the  FDIC's  action  on 
applications  submitted  by  such  banks. 
In  additon,  the  FDIC's  consideration  of 
capital  adequacy  in  banks  making 
applications  to  the  FDIC  will  also  fully 
examine  the  expected  impact  of  those 
applications  on  the  banks'  ability  to 
maintain  its  capital  adequacy. 

Other  Banks 

Banks  not  meeting  the  definition  set 
forth  above,  that  is.  banks  evidencing  a 
level  of  risk  which  is  at  least  as  great  as 
thatJiormally  associated  with  a 
Composite  rating  of  3,  4  or  5  under  the 
Uniform  Financial  Institution  Rating 
System,  will  be  required  to  maintain 
capital  higher  than  the  minimum 
regulatory  requirement  and  at  a  level 
deemed  appropriate  in  relation  to  the 
degree  of  risk  within  the  institution. 
These  higher  capital  levels  will  normally 
be  addressed  through  Memorandums  of 


Understanding  between  the  FDIC  and 
the  bank  or.  in  cases  of  more 
pronounced  risk,  through  the  use  of 
formal  enforcement  actions  under 
section  8  of  the  Federal  Deposit 
Insurance  Act. 

Capital  Requirements  of  Primary 
Regulator 

Notwithstanding  the  above,  all  banks 
will  be  expected  to  meet  any  capital 
requirements  established  by  its  primary 
state  or  federal  regulator  which  exceed 
the  minimum  capital  requirement  set 
forth  in  the  regulation.  In  addition,  the 
FDIC  will,  when  establishing  capital 
requirements  higher  than  the  minimum 
set  forth  in  the  regulation,  consult  with 
the  bank's  primary  slate  or  federal 
regulator. 

Capital  plans 

Section  325,4; b)  specifies  that  any 
bank  which  has  less  than  its  minimum 
capital  requirement  is  deemed  to  be 
engaging  in  an  unsafe  and  unsound 
banking  practice  unless  it  has  submitted 
to.  and  IS  in  compliance  with,  a  plan 
approved  by  the  FDIC  to  increase  its 
primar>'  and  total  ratios  to  such  levels 
as  the  FDIC  deems  appropriate.  (This 
sectu.m  specifies  that  written 
agreements  may  also  be  used  for  this 
purpose  but  these  will  be  subject  to 
different  requirements  which  are 
discussed  in  the  next  section.)  The 
gene.-al  criteria  which  will  be  used  by 
the  FDIC  in  its  re\  iew  and  approval  of 
such  plans  will  depend  upon  several 
factors  which  are  set  forth  below: 

Stock  Institutions  Which  are 
Fundamentally  Sound  and  Well 
Managed 

Banks  which  have  less  than  the 
minimum  capital  requirements  are 
required  to  submit  a  reasonable  plan  to 
the  fTlIC  within  60  days  of  the  effective 
date  of  the  regulation  J  325.3(c)(3)).  As  a 
matter  of  general  policy,  the  FDIC  will 
require  plans  submitted  by  stock  owned 
banks  whu.h  are  fundamentally  sound 
and  wf  11  managed  to  provide  for 
attainment  to  the  minimum  capitdl  ratios 
within  12  months  after  approval  of  the 
plan  by  the  FDIC,  Exceptions  will  be 
permitted  only  when  there  is  a  showing 
of  good  cause  why.  for  reasons  outside 
the  control  of  the  bank,  this  is 
unattainable  and  there  is  a  reasonable 
prospect  that  the  minimum  will  be 
reached  in  a  reasonable  amount  of  time. 

Fundamentally  sound  banks  which 
have  their  capital  ratios  fall  below  the 
minimum  requirements  subsequent  to 
the  effective  date  of  the  regulation  will 
be  expected  to  take  steps  to  correct  the 
situation  immediately  or  be  subject  to  a 


capital  directive  or  other  enforcement 
proceeding. 

Other  Banks  With  a  Stock  Form  of 
Ownership 

As  noted  above,  banks  evidencing 
more  than  normal  levels  of  risk  will 
normally  have  their  minimum  capital 
requirements  established  in  a  formal  or 
informal  enforcement  proceeding.  The 
time  frames  for  meetmg  these 
requirements  will  be  set  forth  in  such 
actions  and  will  generally  require  some 
immediate  action  on  the  bank's  part  to 
meet  its  minimum  capital  requirement. 

Saving  Banks  With  a  Mutual  Form  of 
Ownership 

Based  upon  recent  adverse  conditions 
in  the  thrift  industry  and  the  special 
problems  m  raising  capit.il  for 
institutions  with  a  mutual  form  of 
ownership,  mutual  savings  banks  will, 
subject  to  the  exceptions  specified 
below,  be  permitted  to  achieve  their 
minimum  capital  requirements  ir. 
accordance  with  the  fallowing  schedule: 

Primary  capital  ratio  at  ot     |     Time  to  acNevs  minmuRi 
eticctive  date  o1  regulation  capital  reqmremene 

5  0*»  Of  rT>ore  One  Vaar 

4  5%  to  *  99S  ]  Two  Years 

4  0*.  to  4  49".  .,     ,  Three  Ye*s. 

3  5°»  to  3  99S «=our  Years 

3  0*.  to  3  49N  _  :  Five  Years 

I  From  date  of  approval  of  initial  plan 

The  extended  times  for  achieving  the 
minimum  capital  requirement  shall 
apply  to  only  those  mutual  savings 
banks  which  exhibit  no  more  than 
normal  risk  characteristics  and  which 
can  continuously  demonstrate  a  realistic 
ability  to  achieve  their  minimum  capital 
requirement  within  the  time  period 
specified  through  retained  earnings. 
Plans  must  be  submitted  and  approved 
on  an  annual  basis  as  a  means  of 
dt-monstrating  this  continuous  ability. 
.Mutual  savings  banks  evidencing  more 
than  normal  risk  or  mutual  savings 
banks  which  cannot  demonstrate  an 
ability  to  achieve  their  minimum  capital 
requirement  through  earnings  will  be 
expecttid  to  incorporate  in  their  plans 
alternative  means  of  achieving  their 
minimum  capital  requirements 
(conversion  to  stock  form  of  ownership, 
eliminatiijn  of  excessive  risk,  merger,  or 
other  appropriate  means)  and  begin  to 
pursue  those  alternatives  immediately. 

Mutual  savings  banks  whose  capital 
ratios  drop  below  the  minimum 
retjuin-mcnts  subsequi.'nt  to  the  effective 
d.ile  of  the  regulation  will  be  expected 
to  take  steps  to  correct  the  situation 
immediately  exc(;pt  in  those  instances 
where  the  capital  reduction  arises  as  a 
part  of  a  balance  she(;t  restructuring 
plan,  approved  by  the  KUIC  and 


designed  to  improve  Ihe  banks 
exposure  to  fluctuations  in  interest 
rates.  In  approving  such  plans  the  FDIC 
will  require  that  the  bank  achieve  its 
minimum  capital  requirement  in  a 
reasonable  time,  not  to  exceed  that  set 
forth  in  the  above  schedule  for  those 
banks  which  are  below  their  minimum 
capital  requiremi^nt  as  of  the  effective 
ilate  of  the  regulation. 

Plans  Submitted  in  Cpnnection  with 
Applications  \ 

The  above  provisions  do  not  apply  to 
capital  plans  submitted  in  connection 
with  applications  as  provided  for  in 
§  325.3(d)(2)  of  Ihe  regulation.  The 
reasonableness  of  such  plans  will  be 
determined  in  conjunction  with  Ihe 
FDIC's  consideration  of  the  application. 

Written  Agreements  | 

Section  325.4(c)(1)  requires  that  any 
insured  bank  with  a  primary  capital 
ratio  of  less  than  3  percent  must  enter 
into  and  be  in  compliance  with  a  writtim 
agreement  with  the  FDIC  (or  with  its 
other  primary  federal  regulator  with 
FDIC  as  a  party  to  the  agreement)  to 
increase  its  primary  capital  ratio  to  such 
level  as  the  FDIC  deems  appropriate  or 
be  subject  to  a  termination  of  insurance 
action  by  the  FDIC.  Except  in  the  very 
rarest  of  circumstances,  the  FDIC  will 
require  that  such  agreements 
contemplate  immediate  efforts  by  the 
bank  to  acquire  the  required  capital, 

A  bank  which  has  received  net  worth 
certificates  from  the  FDIC  will  be 
considered  to  be  in  compliance  with  this 
requirement  for  so  long  as  it  is  in 
compliance  with  the  FDIC  requirements 
set  forth  in  the  net  worth  certificate 
program,  provided  that  both  its  board 
and  the  FDIC  Board  of  Directors  agree 
that  the  net  worth  certificate  agreements 
they  enter  into  or  have  entered  into  are 
written  agreements  as  defined  in  the 
regulation. 

Capital  Components  \ 

Sf;ction  325.2  sets  forth  the  definitions 
of  primary  and  secondary  capital  as 
well  as  some  of  the  various  instruments 
and  accounts  which  are  included 
therein.  The  following  provides  some 
additional  guidance  with  respect  to 
some  of  these  items. 

Intangible  Assets 

With  the  adoption  of  Part  325.  the 
FDIC  is  now  permitting  .state 
nonmember  banks  to  record  intangible 
assets  on  their  books  and  to  report  the 
value  of  such  assets  in  Consolidated 
Reports  of  Condition.  As  noted  in  the 
instructions  for  preparation  of 
Consolidattid  Reports  of  Condition  and 
Income  (published  by  the  Federal 


Financial  Institutions  Examination 
Council),  intangible  assets  may  arise 
from  business  combinations  accounted 
for  under  the  purchase  method  in 
accordance  with  Accounting  Principles 
Board  Opinion  No.  16.  as  amended,  and 
acquisitions  of  portions  or  segments  of 
another  institution's  business,  such  as 
branch  offices,  mortgage  servicing 
portfolios,  and  credit  card  portfolios. 

Intangible  assets  created  from  such 
transactions  may  be  booked  in 
accordance  with  generally  accepted 
accounting  principles  with  one 
exception.  For  the  purpose  of  reporting 
such  assets  on  Call  Reports,  banks 
reporting  to  the  FDIC  shall  amortize 
such  assets  over  their  estimated  useful 
lives  or  a  period  not  in  excess  of  15 
years,  whichever  is  shorter. 

Notwithstanding  the  authority  to 
report  all  intangible  assets  in 
Consolidated  Reports  of  Condition, 
§  325.2(h)  of  the  regulation  specifies  that 
mortgage  servicing  rights  are  the  only 
intangible  assets  which  will  be  allovved 
as  primary  capital.  The  portion  of  equity 
capital  represented  by  other  types  of 
intangible  assets  will  be  excluded  from 
the  computation  of  a  banks  primary  and 
total  capital  ratios.  Certain  pre-existing 
intangible  assets  will,  however,  be 
grandfathered  in  accordance  with 
conditions  which  are  set  forth  below 
under  "Grandfathered  Instruments  or 
Transactions." 

In  certain  instances  banks  may  have 
investments  in  unconsolidated 
subsidiaries  or  joint  ventures  that  have 
large  volumes  of  intangible  assets.  In 
such  instances  the  banks  consolidated 
statements  will  reflect  an  investment  in 
a  tangible  as"-et  even  though  such 
investment  will,  in  fact,  be  represented 
by  a  large  volume  of  intangible  assets. 
In  any  such  situation  where  this  is 
material  and.  consistent  with  the 
treatment  of  mortgage  servicing  rights 
set  forth  above,  the  bank's  investment  in 
the  unconsolidated  subsidiary  will  be 
divided  into  a  tangible  and  an  intangible 
portion  based  on  the  percentage  of 
intangible  assets  to  total  assets  in  the 
subsidiary.  The  intangible  portion  of  the 
investment  will  be  treated  as  if  it  were 
an  intangible  asset  on  the  bank's  books 
in  the  calculation  of  primary  and 
secondary  capital. 

Perpetual  Preferred  Stock 

Perpetual  preferred  stock  is  defined  as 
preferred  stock  that  dotis  not  have  a 
stated  maturity  date  or  that  cannot  be 
redeemed  at  the  option  of  the  holder.  It 
is  possible  for  banks  to  issue  preferred 
stock  with  a  dividend  rate  which 
escalates  to  such  a  high  rate  that  the 
terms  become  so  onerous  as  to 
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effectively  force  the  bank  to  call  the 
issue  (for  example,  an  issue  with  an 
initial  rate  of  12  percent  which  escalates 
to  18  percent  in  the  tenth  year). 
Preferred  stock  issues  with  such  onerous 
terms  have  much  the  same 
characteristics  as  limited  life  preferred 
stock  in  that  the  bank  would  be 
effectively  forced  to  redeem  the  issue  to 
avoid  performance  of  the  onerous  terms. 
Such  instruments  may  be  disallowed  as 
primary  capital  and  banks  which  are 
contemplating  issues  bearing  terms 
which  may  be  so  characterized  are 
encouraged  to  submit  them  for  FDIC 
review  prior  to  issuance.  Nothing  herein 
shall  prohibit  banks  from  ibsuing 
floating  rate  preferred  stock  issues 
where  the  rate  is  constant  in  relation  to 
some  base  rate. 

The  FDIC  will  also  require  that  issues 
of  perpetual  preferred  slock  be 
consistent  with  safe  and  sound  banking 
practices.  Issues  which  would  unduly 
enrich  insiders  or  which  contain 
dividend  rates  or  other  terms  which  are 
inconsistent  with  safe  and  sound 
banking  practices  will  likely  be  the 
subject  of  an  appropriate  supervisory 
response  from  the  FDIC.  Banks 
contemplating  preferred  stock  issues 
which  may  pose  safety  and  soundness 
concerns  are  encouraged  to  sub.Tiit  such 
issues  to  the  FDIC  for  review  prior  to 
sale. 

Other  Instruments  or  Transactions 
Which  Fail  To  Provide  Capital  Support 

Section  325.5(c)  specifies  that  any 
capital  instrument,  transaction,  or 
balance  sheet  entry  which  would 
increase  an  insured  bank's  primary 
capital  but  which  does  not  provide 
support  to  the  bank  by  providing  a 
cushion  to  absorb  losses  shall  be 
deducted  from  capital.  An  example 
involves  certain  types  of  minority 
interests  in  consolidated  subsidiaries. 
Minority  interests  in  consolidated 
subsidiaries  have  been  included  in 
primary  capital  based  on  the  fact  that 
they  provide  capital  support  to  the  risk 
in  the  consolidated  subsidiaries.  Certain 
transactions  have  been  structured  where 
a  bank  forms  a  subsidiary  by 
transferring  essentially  risk  free  assets 
to  the  subsidiary  in  exchange  for 
common  stock  of  the  subsidiary.  The 
subsidiary  then  sells  preferred  stock  to 
third  parties.  The  preferred  stock 
becomes  a  minority  interest  in  a 
consolidated  subsidiary  but.  in  effect, 
fails  to  provide  any  meaningful  capital 
support  to  the  consolidated  entity 
inasmuch  as  it  has  a  preferred  claim  on 
the  essentially  risk  free  assets.  Capital 
instruments  or  transactions  of  this 
nature  which  fail  to  absorb  losses  or 


provide  meaningful  capital  support  will 
be  deducted  from  primary  capital. 

Mandatory  Convertible  Debt 

Section  325.2(e)  of  the  regulation 
defines  mandatory  convertible  debt  as  a 
subordinated  debt  instrument  which 
requires  the  issuer  to  convert  such 
instrument  into  either  common  or 
perpetual  preferred  stock  by  a  date  at  or 
before  the  maturity  of  the  debt 
instrument.  The  maturity  of  these 
instruments  must  be  12  years  or  less.  So- 
called  "equity  commitment  notes." 
which  merely  require  a  bank  to  sell 
common  or  perpetual  preferred  stock 
during  the  life  of  the  subordinated  debt 
obligation,  are  specifically  excluded 
from  this  definition. 

Grandfathered  Instruments  or 
Transactions 

The  P'DiC  has  previously  approved  for 
specific  banks  certain  mandatory 
convertible  debt  instruments  or 
subordinated  notes  and  debentures  as 
equity  capital  and  has  allowed  certain 
banks  to  make  investments  in  intangible 
assets  that  would  also  count  as  equity 
capital  as  that  term  was  defined  in 
previous  guidelines.  Any  such 
instruments  or  transactions  which  have 
previously  been  explicitly  approved  by 
FDIC  as  equity  capital  will  be  counted 
as  primary  capital  subject  to  the  original 
terms  or.  in  the  case  of  intangible  assets, 
subject  to  the  requirement  that  they  be 
amortized  over  a  period  not  to  exceed  15 
years  or  their  estimated  useful  lives, 
whichever  is  shorter. 

Analysis  of  Consohdated  Companies 

In  determining  a  bank's  compliance 
with  its  minimum  capitnl  requirements 
the  FDIC  will,  with  two  exceptions, 
utilize  the  bank's  consolidated 
statements  as  defined  in  the  instructions 
for  the  preparation  of  Consolidated 
Reports  of  Condition  and  Income. 

The  first  exception  relates  to 
securities  subsidiaries  of  state 
nonmember  bdnks  which  are  subject  to 
§  337.4  of  the  FDIC's  rules  and 
regulations.  Any  subsidiary  established 
pursuant  to  this  section  must  be  a  bona 
fide  subsidiary  which  is  adequately 
capitalized.  In  addition.  §  337.4(b)(3) 
requires  that  any  insured  nonmember 
_  bank's  investment  in  such  a  subsidiary 
shall  not  be  counted  toward  the  bank's 
capital.  In  those  in.stances  where  the 
securities  subsidiary  is  consolidated  in 
the  bank's  Consolidated  Report  of 
Condition  it  will  be  necessary,  for  the 
purpose  of  calculating  the  bank's 
primary  and  total  capital  ratios,  to 
adjust  the  Consolidated  Report  of 
Condition  on  such  a  manner  as  to  reflect 
the  bank's  investment  in  the  securities 


subsidiary  on  the  equity  method.  In  this 
case,  and  in  those  cases  where  the 
securities  subsidiary  has  not  been 
consolidated,  the  investment  in  the 
subsidiary  will  then  be  deducted  from 
the  bank's  capital  and  assets  prior  to 
calculation  of  the  bank's  primary  and 
total  capital  ratios. 

The  second  exception  relates  to  the 
treatment  of  subsidiaries  of  insured 
banks  that  are  domestic  depository 
institutions  such  as  commercial  banks, 
savings  banks,  or  savings  and  loan 
associations.  These  subsidiaries  are  not 
consolidated  on  a  !ine-by-line  basis  with 
the  insured  bank  parent  in  the  bank 
parent's  Consolidated  Reports  of 
Conditions  and  Income.  Rather,  the 
instructions  for  these  reports  provide 
that  bank  investments  in  such 
subsidiaries  are  to  be  reported  on  an 
unconsoliduttd  basis  in  accordance 
with  the  equity  method.  Since  the  FDIC 
believes  that  the  minimum  capital 
requirements  should  apply  to  a  bank's 
depository  institution  activities  in  their 
entirety,  regardless  of  the  form  that  the 
organization's  corporate  structure  takes. 
it  will  be  necessarv'.  for  the  purpose  of 
calculating  the  bank's  primary  and  total 
capital  ratios,  to  adjust  a  bank  parent's 
Consolidated  Report  of  Condition  to 
consolidate  I'.s  domestic  dtpository 
institution  subsidiaries  on  a  line-by-line 
basis.  The  Hnancial  statements  of  the 
subsidiary  that  are  used  for  this 
consolidation  must  be  prepared  in  the 
same  manner  as  the  Consolidated 
Report  of  Condition. 

The  FDIC  will,  in  determining  the 
capital  adequacy  of  a  bank  which  is  a 
member  of  a  bank  holding  company  or 
chain  banking  group,  consider  the 
degree  of  le\tTiige  and  risks  under  taken 
by  the  parent  company  of  other 
affiliates.  Where  the  le\  el  of  risk  in  a 
holding  company  system  is  no  more 
than  normal  and  the  consolidated 
comprin\  meets  the  minimum  c;;pita] 
ratios  specified  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  the  FDIC  will  not  generally 
require  additional  capital  in  subsidiary 
banks  under  its  supervision  over  and 
above  that  which  would  be  required  for 
the  subsid.ary  bank  on  its  own  merit.  In 
cases  where  a  holding  company  or  other 
affiliated  banks  [or  other  companies) 
evidence  more  than  a  normal  degree  of 
risk  (either  by  virtue  of  the  quality  of 
their  assets,  the  nature  of  the  activities 
conducted,  or  other  fiictorsl  or  have 
capital  ratios  below  the  Federal  Reserve 
guidelines  (as  would  frequently  be  the 
case  in  small,  highly  leveraged  one-hank 
holding  companies),  the  FDIC  w  ill 
consider  the  potential  impact  of  the 
additional  risk  or  excess  leverage  upon 


an  individual  bank  to  determine  if  such 
factors  will  likely  result  in  excessive 
requirements  for  dividends, 
management  fees,  or  other  support  to 
the  holding  company  or  affiliated 
organizations  which  would  be 
deterimental  to  the  bank.  Where  the 
excessive  risk  or  leverage  in  such 
organizations  is  determined  to  be 
potentially  detrimental  to  the  bank's 
condition  or  its  ability  to  maintain 
adequate  capiTal,  the  FDIC  may  initiate 
appropriate  supervisory  action  to  limit 
the  bank's  ability  to  support  its  weaker 
affiliates  and /or  require  higher  than 
minimunj  capital  ratios  in  the  bank. 

By  order  of  tte  Board  of  Directors  this  11th 
day  of  February-   1985 

Federal  Deposit  Insurance  Corporation, 

Hoyle  L.  Robinson, 

Executive  Secretary 

[FR  Doc.  85-MZ7  Filed  3-18-85;  8:45  am] 
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12  CFR  Part  346 

Foreign  Banks 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

summary:  The  FDIC  is  making 
amendments  to  the  capital  equivalency 
ledger  account  provision  in  its 
International  Banking  Act  ("IBA") 
regulations.  The  changes  are  being  made 
in  line  with  the  provisions  of  the  FDIC's 
capital  regulation  being  published  in 
final  form  today  elsewhere  in  this  issue. 
Several  changes  are  being  made.  The 
minimum  required  sum  to  be  maintained 
in  the  capital  equivalency  ledger 
account  will  be  raised  to  six  percent, 
rather  than  five  percent,  of  the  branch's 
liabilities;  and  no  deduction  will  be 
required  for  assets  classifed  as 
"Doubtful,"  In  addition,  the  total 
liability  Figure  upon  which  the  account  is 
based  is  now  a  quarterly  average 
amount. 

EFFECTIVE  DATE:  The  regulation  will 
become  effective  on  April  18, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  W.  Conway,  Review  Examiner,  or 
Joseph  Duffy.  Senior  Financial  Analyst. 
Division  of  Bank  Supervision,  Federal 
Deposit  Insurance  Corporation.  550  17th 
Street,  NW..  Washington,  D.C.  20429,  at 
(202)  389-^345  or  (202)  389-^291, 
respectively. 

SUPPLEMENTARY  INFORMATION:  On 
December  21, 1984,  the  FDIC  published  a 
final  rule  amending  its  International 
Banking  Act  ("IBA")  regulations  (49  FR 
49614,  December  21, 1984),  In  that  final 
rule,  the  FDIC  noted  that  it  planned  to 


amend  its  IBA  regulations  in  certain 
regards  to  conform  them  to  provisions  in 
the  final  version  of  an  FDIC  regulation 
on  capital  (the  capital  regulation  then 
existed  only  in  proposed  form).  The  final 
regulation  on  capital  is  being  published 
today,  and  corresponding  changes  are 
being  made  to  the  IBA  regulations.  The 
amendments  should  serve  to  put  insured 
branches  and  other  insured  entities  on  a 
more  nearly  equal  competitive  basis. 
Three  changes  are  being  made.  At 
§  346.20(a),  the  amount  required  to  be  in 
the  capital  equivalency  ledger  account  is 
being  raised  from  a  minimum  of  five 
percent  to  six  percent  of  the  branch's 
liabilities,  exclusive  of  liabilities  due  to 
the  parent  bank  or  any  other  branch, 
agency,  office  or  wholly  owned 
subsidiary  of  the  parent  bank.  This 
change  corresponds  to  the  capital 
adequacy  requirement  of  six  percent  of 
total  assets  being  required  of  well- 
managed  domestic  banks.  The  second 
change  corresponds  to  the  provision  in 
the  final  capital  regulation  that  no 
deduction  from  capital  will  be  required 
for  assets  classified  "Doubtful."  Section 
346.20(b)(2)  will  no  longer  require  a 
deduction  from  the  capital  equivalency 
ledger  account  for  assets  classified 
"Doubtful." 

Finally,  in  line  with  the  manner  of 
computation  in  the  capital  regulation,  a 
change  is  being  made  in  the  method  of 
computation  for  the  capital  equivalency 
ledger  account.  In  the  final  capital 
regulation,  the  amount  of  total  assets  is 
based  on  a  quarterly  call  report  figure. 
Thus,  in  order  to  correspond  to  the  final 
capital  regulation,  the  capital 
equivalency  ledger  account  will 
continue  to  be  maintained  on  a  daily 
basis,  but  the  amount  of  total  liabilities 
against  which  the  capital  equivalency 
ledger  account  must  be  maintained  is 
being  changed  to  a  quarterly  average.  In 
determining  the  quarterly  (quarters  end 
on  March  31,  June  30.  September  30.  and 
December  31,  respectively)  average  of 
liabilities,  branches  will  have  the  option 
of  computing  either  (1)  an  average  of 
daily  figures  for  the  quarter  or  (2)  an 
average  of  the  balances  as  of  the  close 
of  business  on  each  Wednesday  during 
the  calendar  quarter.  For  days  that  the 
branch  is  closed,  the  amount 
outstanding  from  the  previous  business 
day  is  to  be  used.  Some  insured 
branches  have  stated  to  the  FDIC  that 
the  present  daily  computation  is 
burdensome;  the  change  to  a  quarterly 
average  computation  basis  for  liabilities 
should  reduce  this  burden,  in  addition  to 
providing  similarity  in  the  method  of 
computation  for  insured  branches  and 
other  domestic  institutions,  respectively. 
However,  the  FDIC  reserv  es  the  right  to 
impose  a  daily  computation  of  liabilities 


in  those  instances  where  it  believes  it  to 
be  necessary  for  supervisory  purposes. 

Since  the  only  changes  being  made 
are  those  to  conform  this  regulation  to 
the  capital  regulation  and/or  to  ease  an 
existing  burden,  the  regulation  is  being 
issued  as  a  final  regulation.  There  will 
be  no  comment  period. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  Board  of  Directors 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Presently,  there  are  22  foreign  banks 
which  have  'osured  branches,  and  they 
are  worldwide  institutions  with  assets 
ranging  from  approximately  $1  to  $50 
billion.  The  requirements  of  5  U.S.C.  603 
and  604  that  initial  and  final  regulatory 
flexibility  analyses  be  made  thus  do  not 
apply  to  this  proposal  since  the  rule 
would  not  impose  an  added  economic 
burden  on  small  entities. 

Pursuant  to  FDIC's  statement  of  policy 
on  the  drafting  of  regulations,  it  has 
been  determined  that  a  cost-benefit 
analysis,  including  a  small  bank  impact 
statement,  is  not  required. 

There  are  no  paperwork  requirements 
in  this  rule,  and,  consequently,  the 
provisions  of  the  Paperwork  Reduction 
Act  do  not  apply. 

List  of  Subjects  in  12  CFR  Part  346 

Bank  deposit  insurance.  Federal     " 
Deposit  Insurance  Corporation,  Foreign 
banks.  Banking,  Reporting  and  record 
keeping  requirements. 

For  reasons  set  out  in  the  preamble, 
the  Board  of  Directors  hereby  amends 
Part  346  of  chapter  III  of  title  12  of  the 
Code  of  Federal  Regulations  as  set  forth 
below, 

PART  346— FOREIGN  BANKS 

1,  The  authority  citation  for  Part  346 
continues  to  read  as  follows: 

Authority:  Sees.  5,  6.  13,  Pub.  L.  95-369.  92 
Slat.  613.  614.  624  (12  U.S.C.  3103.  3104.  3108); 
Sees.  5,  7,  9,  10,  Pub.  L.  797,  64  Stat.  876,  877. 
881,  882  (12  U,S.C.  1815,  1817, 1819,  1820). 

2.  In  12  CFR  346.20.  paragraph  (a)  and 
(b)(2)  are  revised,  the  introductory  text 
of  paragraph  (b)(2)  is  set  forth  without 
change  for  the  convenience  of  the 
reader,  and  paragraph  (dj  is  added  to 
read  as  follows: 

§  346.20    Capital  equivalency  ledger 
account 

(a)  The  branch  shall  maintain  on  a 
daily  basis  a  capital  equivalency  ledger 
account,  a  liability  account,  which  is 
equivalent  at  a  minimum  to  six  percent 
of  the  preceding  quarter's  average  book 
value  of  the  liabilities  of  the  branch, 
exclusive  of  liabilities  due  to  the  parent 
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bank  or  any  other  branch,  .ij^ciicy. 
office,  or  wholly  owned  subsidiary  of 
the  parnnt  bank.  Provida^  the  I'DIC 
may,  by  order,  impose  a  c  (!;:,;;..;. it, o:;  uf 
total  liabilities  on  a  dailv  ii.iss  in  those 
instances  where  it  is  fuiind  lu  be 
necessary  for  supervisory  purposes. 

•  *  *  *  • 

(b)  For  purposes  of  determining 
compliance  with  paragraph  (a),  the 
capital  equivalency  ledger  account  shall 
not  include  amounts  represented  by  the 
following  itcnis 

{!)*    •    • 

(2)  100  percent  cf  i!.->  asset  classified 
"Loss"  in  the  most  n  ( (  nt  examination 


report  prepared  by  the  appropriate  state 
or  Federal  authority. 
•         *         •         •         t 

(d)  The  average  book  value  of  the 
branch's  liabilities  for  a  quarter  shall  be. 
at  the  branchs  option,  either  an  average 
of  the  balances  as  of  the  close  of 
business  for  each  day  for  the  quarter  of 
an  average  of  the  balances  as  of  the 
close  of  business  on  each  Wednesday 
during  the  quarter.  Quarters  end  on 
March  31,  June  30,  September  30.  and 
December  31  of  any  given  year.  For  days 
on  which  the  branch  is  closed,  the 
amount  outstanding  from  the  previous 
business  day  is  to  be  used.  The  branch 


may  rely  cir,  this  'a\t.-a)ii-  \  .i!.,e  fur  \\\v 
purpose  of  dt  !iTni'n:,'T2  t  (jt.;-  .,,  -m  v  \\:\\\ 
paragraph  (a)  of  this  si  {  i;on 
Calculations  as  to  the  a\  eraye  book 
value  of  the  branch's  liabilities  for  a 
quarter  shall  be  retained  by  the  branch 
until  the  next  examination. 

By  order  of  the  Board  of  Direclurs, 

f  li)>  II-  L   Robinson. 
Executive  Secretary. 
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This    section    of    the    FEDERAL    REGISTER 
contaips   regulatory   documents   having 
general   applicability   and   legal   effect,   most 
of   which   are   keyed   to   and   codif'ed   in 
the  Code  of  Federal   Regulations,  which  is 
published   under   50   titles   pursuant   to   44 
U  S.C     1510 

The   Code   of   Federal   Regulations   is   sold 
by   the   Supenntendent   of   Documents. 
Pnces  of  new  books  are  listed  in  ttie 
first   FEDERAL   REGISTER   issue   of  each 
week 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart213 

Excepted  Service 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

summary:  These  regulations  revoke  the 
Schedule  A  excepted  service  appointing 
authority  used  by  agencies  to  hire  cooks 
at  other  than  fixed  locations,  because  an 
adequate  supply  of  candidates  for  most 
positions  is  available  through 
competitive  examinations.  Revocation 
will  bring  the  positions  filled  under  the 
Schedule  A  appointing  authority  into  the 
competiti\e  service  and  permit 
noncompetitive  conversion  of  their 
incumbents  to  competitive 
appointments.  Before  the  effective  date, 
positions  for  which  examining  is  still 
impracticable  may  be  placed  under 
other  excepted  appointing  authorities. 
Persons  serving  in  those  positions  may 
be  converted  to  excepted  appointments 
under  those  authorities. 
EFFECTIVE  DATE:  April  19,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  E.  Spencer,  Staffing  Policy 
Analysis  Division.  Staffing  Group,  (202) 
632-6000. 

SUPPLEMENTARY  INFORMATION:  The 
Schedule  A  authority,  5  CFR  213.3102(b). 
was  established  in  1905  for  use  by  all 
agencies  to  fill  cook  positions  when  the 
Civil  Service  Commission  found 
examining  to  be  impracticable.  It  was 
reissued  in  1939.  without  the 
requirement  for  prior  approval  of 
individual  exceptions,  but  with  a 
prohibition  against  use  to  fill  positions 
in  fixed  locations.  It  has  not  been 
amended  since. 

The  authority  has  been  used  bj( 
relatively  few  agencies  that  operate 


construction  or  survey  camps  and 
drr^dges.  When  the  Schedule  A  authority 
was  established,  competitive 
examinations  did  not  produce  enough 
candidates  for  cook  pcsitions  in  those 
activities.  The  availability  of 
competitive  applicants  for  the  positions 
has  improved,  and  many  of  the  positions 
are  now  filled  in  the  competitive  service. 
The  only  positions  for  which  examining 
is  still  impracticable  are  those  in  sar\ey. 
construction,  or  dredging  operations 
which,  because  of  their  high  mobility  or 
remote  location,  are  characterized  by 
frequent  turnover,  and  for  which  an 
adequate  labor  force  can  be  recruited 
only  by  immediate  gate  hiring  on  a  local 
basis.  Agencies  that  have  such  activities 
have  received  specific  Schedule  A 
authorities  for  use  m  local  hires.  Cook 
positions  could  be  filled  under  those 
authorities  as  well  as  under  5  CFR 
213  3102(b). 

Because  there  is  no  longer  a  general 
need  to  fill  cook  positions  outside  the 
competitive  service,  continuation  of  an 
excepted  appointing  authority  available 
to  all  agencies  is  not  appropriate. 
Proposed  regulations  to  revoke  the 
Schedule  A  appointing  authority  in  5 
CFR  213.3102(b)  were  published'  for 
comment  on  Novem.ber  19.  1984  |49  FR 
45588].  N'o  comments  were  received. 
Therefore,  no  changes  have  been  made 
in  the  final  regulations. 

On  the  effective  date,  persons  serving 
in  positions  filled  under  5  CFR 
213.3102(b)  may  be  brought  into  the 
competitive  service  in  accordance  with 
the  provisions  of  5  CFR  316.702. 
Qualified  employees  m.ay  subsequently 
be  converted  to  competitive 
appointments  under  the  provisions  of  5 
CFR  315.701.  Before  the  effective  date, 
agencies  that  have  positions  filled  under 
5  CFR  213.3102(b)  should  review  those 
positions  to  identify  any  for  which 
examining  is  still  impracticable.  If  an 
agency  has  another  excepted  appointing 
authority  available  that  would  be 
appropriate  for  filling  its  cook  positions, 
current  employees  may  be  converted  to 
excepted  appointments  under  that 
authority  Requests  to  establish  specific 
excepted  appointing  authority  for  any 
positions  not  covered  by  current 
exceptions  must  be  submitted  in 
accordance  with  the  provisions  of  5  CFR 
Part  213  and  the  instructions  contained 
in  chapter  213  of  the  Federal  Personnel 
.Manual. 


E.O.  12291.  Federal  Regulation 

0PM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
ha\'e  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  certain 
employees  in  Federal  agencies 

List  of  Subjects  in  5  CFR  Part  213 

Government  employees. 
L'.S  Office  of  Personnel  Management. 
Donald  ].  De\-ine, 

Director. 

PART  213— [AMENDED] 

Accordingly.  0PM  is  amending  5  CFR 
Part  213  as  follows: 

1.  The  authority  for  Part  213  reads  as 

follows: 

(5  U.S.C.  3301.  3302.  E.O.  10577.  3  CFR  1954- 
1958  comp..  p.  218) 

§213.3102    [Amended] 

2.  Paragraph  (b)  of  §  213.3102  is 
removed  and  reserved. 

[FR  Doc.  85-6630  Filed  3-19-85:  8:45  am] 
BILUNQ  CODE  t325-«1-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Parts  713  and  722 

[Amdt.  2] 

Feed  Grain,  Rice,  Cotton,  and  Wheat 
Programs  for  1984  and  Subsequent 
Crop  Years 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  U.S. 
Department  of  Agriculture  (L'SD.'X), 

ACTION:  Final  rule, 

SUMMARY:  The  purpose  of  this  rule  is  to 
adopt,  as  a  final  rule,  an  interim  rule 
which  was  published  in  the  Federal 
Register  on  September  27, 1984  (49  FR 
38085).  The  interim  rule  amended  the 
regulations  at  7  CFR  Part  713  to 
incorporate  the  provisions  of  the  Extra 
Long  Staple  Cotton  Act  of  1983.  The  rule 
also  amended  the  regulations  to  provide 
that  producers  may  participate  in  the 
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commcdity  programs  authorized  by  the 
resulations  only  by  contracting  with  the 
Commodity  Credit  Corporation  to 
comply  with  the  requirements  of  such 
programs.  In  addition,  the  regulations 
were  amended  to  set  forth  additumal 
requirem.ents  with  respect  to  acreage 
which  is  eligible  to  be  designated  as 
acreage  conservation  reserve  (.ACR). 
EFFECTIVE  DATE:  March  20.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Harshaw,  Cotton.  Grain  and 
Rice  Price  Support  Division.  Agricultural 
Stabilization  and  Conser\ation  Service. 
L!.S.  Department  of  Agriculture.  {'.O.  Box 
2415.  Washington.  U.C.  20013.  Phone 
(202)  382-9878. 
SUPPLEMENTARY  INFORMATION:   This 

final  rule  has  been  re\irvved  under 
I'SDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  Si 00  million  or  more;  (2)  a 
major  increase  in  costs  or  pru  es  for 
consumers,  individual  industries. 
P'ederal,  State  or  local  governments,  or 
geographic  regions:  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  titles  and  numbers  of  the  Federal 
.Assistance  Program  to  which  this  final 
rule  applies  are:  Cotton  Production 
Stabilization.  10.052;  Feed  Grain 
Production  Stabilization.  10.055;  Rit:e 
Production  Stabilization.  10.065:  and 
Wheat  Production  Stabilization,  lO.OJiB; 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  r(!specf  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  E.xecutive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  .Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24,  1983). 


The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  these 
regulations  under  the  provisons  of  44 
U.S.C.  Chapter  35  and  O.MB  Numbers 
0560-0092,  0560-065<J.  0560-0091,  0560- 
0030.  and  0560-0071  have  been  assigned. 

An  interim  rule  was  published  in  the 
Federal  Register  on  September  27, 1984 
(49  FR  36085)  making  a  number  of 
amendments  to  the  regulations  found  at 
7  CFR  Part  713  which  set  forth  the  terms 
and  conditions  of  certain  commodity 
programs. 

Section  103  of  the  Agricultural  Act  of 
1949  was  amended  by  the  Extra  Long 
Staple  Cotton  Act  of  1983  (Pub.  L.  9B-Ba) 
to  set  forth  a  number  of  requirements 
governing  the  price  support  and 
production  adjustment  program  for  extra 
Long  Staple  (ELS)  cotton.  Those 
requirements  are  similar,  in  most 
respects,  to  the  requirements  which  arc 
^applicable  to  the  commodity  programs 
for  feed  grain,  rice,  upland  cotton,  and 
wheat.  Accordingly,  the  interim  rule 
amended  the  provisions  of  7  CFR  Part 
713  to  include  the  requirements  which 
are  applicable  to  ELS  cotton. 

A  binding  contract  between  the 
Commodity  Credit  Corporation  (CCC) 
and  the  operator  and  other  producers  on 
the  farm  was  first  used  for  the  1983 
Payment  in  Kind  (PIK)  Program. 
Subsequently,  after  affording 
opportunity  for  public  comment,  the 
Secretary  of  Agriculture  announced  that 
producers  deciding  to  participate  in  the 
1984  commodity  programs  for  wheat, 
feed  grain,  upland  and  ELS  cotton,  and 
rice  would  be  required  to  enter  into 
binding  contracts  with  CCC. 
Accordingly,  the  interim  rule  amended 
the  regulations  at  7  CF'R  Part  713  to 
include  this  requirement. 

Land  devoted  to  conversation  uses 
under  the  commodity  programs  for  1984 
and  subsequent  years  is  designated  as 
Acreage  Conservation  Reserve  (ACR), 
This  land  must  meet  certain 
requirements  to  be  eligible  for 
designation  as  ACR  and  must  be 
protected  from  weeds  and  wind  and 
water  erosion.  The  interim  rule  amended 
the  regulations  at  7  CFR  Part  713  to 
improve  and  clarify  a  number  of 
program  requirements  relating  to  ACR 
including  the  designation  of  flooded 
land  and  summer  fallow  acreage  as 
ACR.  These  changes  also  included  a 
revision  of  the  requirements  which  are 
applicable  to  the  replacement  seeding  of 
cover  crops,  the  period  during  which 
such  cover  must  be  maintained,  and  the 
maturation  of  small  grains  growing  on 
ACR. 

Comments  were  requested  from 
interested  persons  through  November 
26, 1984  with  regard  to  the  amendments 


made  to  the  regulations  by  the  interim 
rule.  Since  no  comments  were  received, 
it  has  been  determined  that  the  interim 
rule  should  be  adopted  as  a  final  nile 
without  change. 

List  of  Subjects  in  7  CFR  Paris  713  and 
722 

Acreage  allotments,  Cotton.  Feed 
grains,  Price  support  programs.  Wheat, 
and  Rice. 

Final  Rule 

Accordingly,  the  interim  rule 
published  at  49  FR  38085,  September  27, 
1984  is  hereby  adopted  as  a  final  rule 
without  change. 

.Authority:  Sees.  lOl(i),  103(g).  t05B.  107B, 
107C.  109. 113  and  1001:  95  St,it.  1242,  as 
amended,  1234.  as  amended,  1227,  as 
amended.  1221.  as  amended,  96  Stat.  766.  91 
Stat.  950,  as  amended,  95  stat.  1264,  91  Stat. 
917,  as  amended;  7  U.S.C.  1441.  1444d,  1445b- 
1,  1445b-2,  1445d,  1445h,  1309, 

Signed  at  Washington,  D.C.  on  March  14. 
1985 

Everett  Rank, 

Administrator.  Agricultural Stabilizatior,  and 
Cunservdtion  Service. 

(FR  Doc.  85-6650,  Filed  3-19-85;  8;45  am) 

BILLING  COOC  3410-0&-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  100 

Statement  of  Organization;  Opening  of 
New  Port  of  Entry,  Otay  Mesa,  CA 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  adds  Otay 
Mesa,  Ca.  to  the  list  of  Class  A  ports  of 
entry  under  the  jurisdiction  of  the  San 
Diego.  California  district.  The  opening  of 
this  port  will  allovv  the  Service  to 
provide  better  service  to  the  public, 
EFFECTIVE  DATE:  January  24, 1985, 
FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  J,  Shogren,  Director,  Policy 
Directives  and  Instructions,  Immigration 
and  Naturalization  Service,  425  I  Street. 
NW..  Washington.  D.C,  20536, 
Telephone:  (202)  633-3291. 

SUPPLEMENTARY  INFORMATION:  With  a 
view  toward  providing  better  services  to 
the  public,  the  Immigration  and 
Naturalization  Service  commenced 
operations  at  the  Otay  Mesa,  Calif,  port 
of  entry  of  January  24, 1985.  This  port 
has  been  designated  as  Class  "A"  whicn 
means  that  immigration  inspectors  are 
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assigned  to  that  port  of  entry  and  the 
location  has  been  designated  a  port  of 
entry  for  all  aliens  with  a  full  range  of 
immigration  services  being  offered. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  this  rule  relates  to  agency 
organization  and  management. 

In  accordance  with  5  US.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  final 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  order  is 
not  a  rule  within  the  definition  of  section 
1(a)  of  E.0. 12291  as  it  relates  solely  to 
agency  organization  and  management. 

List  of  Subjects  in  8  CFR  Part  100 

Administrative  practice  and 
procedure.  Organization  and  functions 
(government  agencies). 

Accordingly,  Title  8  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  100— STATEMENT  OF 
ORGANIZATION 

§  100.4    lAmendedl 

Section  100.4(c)(2)  is  amended  by 
adding  in  alphabetical  sequence  "Otay 
Mesa,  Calif."  as  a  Class  A  port  of  entry 
under  the  jurisdiction  of  District  No. 
39 — San  Diego.  Calif. 

(Sec.  103  of  the  Immigration  and  Nationality 
Act,  as  amended;  (8  U.S.C  1103)) 

Dated:  March  14. 1985. 
Thomas  C.  Ferguson, 
Deputy  Commissioner.  Immigration  and 
Naturalization  Service. 
[PR  Doc.  85-6606  Filed  3-l»-85:  8:45  am] 

BILLING  CODE  4410-1(Mi 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Ch.  I 

Commission  Policy  Statement  on 
Training  and  Qualification  of  Nuclear 
Power  Plant  Personnel 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Policy  Statement. 

SUMMARY:  This  statement  presents  the 
policy  of  the  Nuclear  Regulatory 
Commission  (NRC)  with  respect  to 
training  and  personnel  qualification  and 
describes  the  activities  that  the  NRC 
will  use  to  execute  its  responsibilities  to 
ensure  the  health  and  safety  of  the 
public.  This  Policy  Statement  provides 
regulatory  guidance  called  for  by  the 


Nuclear  Waste  Policy  Act  (Piib.  L.  97- 
425)  which  directed  the  NRC  to 
promulgate  regulations  or  other 
regulatory  guidance  for  the  training  and 
qualifications  of  civilian  nuclear  power 
plant  operator,  supervisors,  technicians 
and  other  appropriate  operating 
personnel.  In  recognition  of  industry 
initiatives  underway  to  upgrade  training 
programs,  the  NRC  endorses  the 
Institute  of  Nuclear  Power  Operations 
(INPO)-managed  Training  Accreditation 
Program  in  that  it  encompasses  the 
elements  of  performance-based  training 
and  will  provide  the  basis  to  ensure  that 
personnel  have  qualifications 
commensurate  with  the  performance 
requirements  of  their  jobs.  It  remains  the 
continuing  responsibility  of  the  NRC  to 
independently  evaluate  applicant's  and 
licensees'  implementation  of 
improvement  programs  to  ensure  that 
desired  results  are  achieved.  Nothing  in 
this  Policy  Statement  shall  limit  the 
authority  or  responsibility  of  the  NRC  to 
follow  up  on  operational  events  or  place 
any  limit  on  NRC's  enforcement 
authority  when  regulatory  requirements 
are  not  met.  However,  while  evaluating 
the  effectiveness  of  this  guidance  in  lieu 
of  a  new  training  regulation,  the  NRC 
intends  to  exercise  some  discretion  in 
enforcement  matters  related  to  training 
and  qualification  of  nuclear  plant 
personnel  and  refrain  from  new 
rulemaking  in  this  area  for  a  period  of  at 
least  two  years  from  the  effective  date 
of  this  Policy  Statement. 
EFFECTIVE  DATE:  March  20. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
William  T.  Russell,  Office  of  .Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  telephone  (301)  492-4803. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  .Nuclear  Waste  Policy  Act  (42 
use  10101  et  seq.).  section  306,  directed 
the  Nuclear  Regulatory  Commission 
(.\RC)  to  promulgate  regulations  or  other 
regulatory  guidance  for  the  training  and 
qualifications  of  civilian  nuclear  power 
plant  operators,  supervisors,  technicians 
and  other  appropriate  operating 
personnel.  This  Policy  Statement  is 
responsive  to  the  mandate  of  the 
Nuclear  Waste  Policy  Act  for  regulatory 
guidance  on  training  and  qualifications 
for  nuclear  power  plant  personnel. 
Regulations  or  regulatory  guidance  in 
the  remaining  areas  are  being  developed 
separately. 

Following  the  accident  at  TMI-2,  the 
NRC  has  emphasized  the  need  to 
upgrade  training  and  qualifications  of 
nuclear  power  plant  personnel.  In  the 
TMI  Action  Plan,  NUREG-0660, 1980, 


the  NRC  cited  its  ongoing  study  of 
accreditation  of  training  programs  in  the 
industry  as  a  possible  means  of 
upgrading  training.  Since  that  time,  the 
Institute  of  Nuclear  Power  Operations 
(INPO)  has  developed  a  training 
accreditation  program  which  the  NRC 
has  found  to  be  an  acceptable  means  of 
industry  self-!mpro\ement  in  training. 
The  NRC  has,  therefore,  made  INPO 
accreditation  the  focus  of  the  policy  set 
forth  here  for  training,  allowing  the 
industry  a  minimum  of  two  years  of 
accreditation  activity  without  the 
introduction  of  new  NRC  training 
regulations. 

The  following  statement  sets  forth  the 
policy  of  the  NRC  with  respect  to 
training  and  qualification  and  describes 
the  activities  that  the  .NRC  will  use  to 
execute  its  responsibilities  to  ensure  the 
health  and  safety  of  the  public. 

Policy  Statement 

The  Commission  recognizes  that  the 
industry,  through  the  initiatives  of  the 
Nuclear  Utility  Management  and  Human 
Resources  Committee  (NUM.'^RC)  and 
the  Institute  of  Nuclear  Power 
Operations  (I.NPO).  has  made  progress 
in  developing  programs  to  improve 
nuclear  utility  training  and  personnel 
qualification.  While  some  of  these 
efforts  have  only  recently  been  initiated, 
the  Commission  realizes  the  importance 
of  industry's  initiative  and  wishes  to 
encourage  further  self-improvement. 
Subject  to  the  continued  success  of 
ISPO  programs  and  .NRC's  ability  to 
monitor  their  effectiveness,  the 
Commission  will  refrain  from  new 
rulemaking  in  the  area  of  training  for  a 
minimum  period  of  two  years  from  the 
effective  date  of  this  Policy  Statement. 
While  the  Commission  is  deferring 
rulemaking  in  this  area  in  recognition  of 
the  industry  efforts  to  date,  the  .NRC  can 
only  exercise  this  flexibility  as  long  as 
the  industry  programs  produce  the 
desired  results.  It  remains  the  continuing 
responsibility  of  the  .NRC  to 
independently  evaluate  applicants'  and 
licensees'  implementation  of 
improvement  programs  to  ensure  these 
results  are  achieved  and  to  evaluate  the 
possible  need  for  further  NRC  action 
based  on  the  success  of  industry 
programs  after  a  two-year  period. 

The  following  paragraphs  present  the 
NRC  policy  with  respect  to  licensees' 
and  applicants'  programs  for  personnel 
training  and  qualifications. 

The  nuclear  power  industry,  through 
programs  being  coordinated  by  I.NPO. 
has  made  and  is  making  progress 
toward  improving  the  training  of  nuclear 
power  plant  personnel  by  accreditation 
of  training  programs.  The  NRC  endorses 
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the  INPO-managed  Training 
Accreditation  Program  in  that  it 
encompasses  the  elements  of  effective 
performance-based  training. 

The  NRC  considers  the  following  five 
elements  as  essential  to  acceptable 
training  programs: 

•  Systematic  analysis  of  the  jobs  to 
be  performed. 

•  Learning  objectives  derufd  from 
the  analysis  which  describe  desired 
performance  after  training. 

•  Training  design  and  implementation 
based  on  the  learning  objectives. 

•  Evaluation  of  trainee  mastery  of  the 
objectives  during  training. 

•  Evaluation  and  revision  of  the 
training  based  on  the  performance  of 
trained  personnel  in  the  job  setting. 

The  NRC  recognizes  that  the  I.\'PO- 
managed  accreditation  of  utility  training 
includes  the  following  training 
programs; 

•  Non-licensed  operator. 

•  Control  room  operator. 

•  Senior  control  room  operator/shift 
supervisor. 

•  Shift  technical  advisor. 

•  Instrument  and  control  technician. 

•  Electrical  maintenance  personnel. 

•  Mechanical  maintenance  personnel. 

•  Radiological  protection  technician. 

•  Chemistry  technicians. 

•  On-site  technical  staff  and 
managers. 

All  utilities  have  committed  to 
achieving  accreditation  of  each  of  the 
above  training  programs.  It  is 
understood  that  each  licensee  will  e.xert 
best  efforts  to  have  all  such  programs 
ready  for  accreditation  (i.e.,  final  self- 
evaluation  report  submitted  to  I.NPO)  by 
the  end  of  1986.  It  is  also  understood 
that  applicants  for  operating  licenses 
will  exert  best  efforts  to  have  all  such 
programs  ready  for  accreditation  within 
two  years  after  issuance  of  a  full-power 
operating  license. 

For  operating  reactors,  accreditation 
of  the  above  training  programs 
constitutes  a  method  acceptable  to  the 
NRC  for  implementing  performance- 
based  training.  The  NRC  will  continue  to 
review  and  approve  all  applicant 
training  programs  in  accordance  with 
applicable  regulations,  regulatory 
guidance,  and  the  Standard  Review  Plan 
and  to  conduct  inspections  necessary  to 
determine  that  current  regulations  and 
license  training  comn?itmer,ts  are  being 
met.  Notwithstanding  this  Policy 
guidance,  regulations  in  10  CFR  Part  55 
regarding  licensed  operators  will 
continue  to  be  the  basis  for  evaluation 
of  applications  for  operators'  licenses. 

It  should  be  noted  that  training 
programs  for  which  regulations  are 
currently  in  place  (e.g..  fire  brigade. 


emergency  response,  security)  or  which 
are  not  subject  to  INPO  accreditation 
(e.g.,  quality  assurance)  are  not  affected 
by  this  Policy  Statement. 

To  assure  that  the  nuclear  industry's 
training  program  improvements  are 
effective,  the  NRC  will  continue  to 
closely  monitor  the  process  and  its 
results  by  the  following: 

•  Recommending  a  member  to  serve 
on  each  Accrediting  Board; 

•  Having  an  NRC  staff  member  attend 
and  observe  Accrediting  Board  meetings 
with  the  INPO  staff  and/or  the  utility 
representatives; 

•  Periodically  observing  accreditation 
team  site  visits; 

•  Accompanying  LNPO  on  selected 
plant  evaluations; 

•  Meeting  with  INPO  to  share 
information  on  projects  and  activities; 

•  Reviewing  pertinent  accreditation 
documents; 

•  Including  a  training  summary 
evaluation  as  part  of  each  systematic 
assessment  report  of  licensee 
performance  (SALP); 

•  Monitoring  plant  and  industry 
trends  and  events  that  involve  personnel 
errors; 

•  Conducting  operator  licensing 
exams; 

•  Conducting  operator  requalification 
exams,  consistent  with  Commission 
policy; 

•  Continuing  evaluation  of 
industrywide  training  qualification 
program  effectiveness;  and 

•  Conducting  performance-oriented 
training  inspections  to  assess  the  level 
of  knowledge  of  plant  personnel. 

In  addition,  I.NPO  will: 

•  Continue  to  manage  the  industry 
accreditation  program; 

•  Continue  to  conduct  performance- 
oriented  evaluations  of  training  and 
qualification  programs; 

•  Make  generic  accreditation 
documents  (program  description  and 
criteria)  publicly  available;  and 

•  Review  and  consider  NRC 
recommendations  regarding  training. 
Also,  the  industry,  through  NUMARC  or 
other  appropriate  methods,  will: 

•  Brief  the  Commission  periodically 
on  program  status;  and 

•  Provide  periodic  status  reports  to 
the  NRC  staff  including  plant 
accreditation  status. 

Personnel  Qualifications 

The  NRC  and  industry  recognize  that 
the  qualifications  of  personnel  at 
nuclear  power  plants  should  be 
commensurate  with  the  requirements  of 
the  jobs  they  perform.  Since  the  INPO- 
man£iged  accreditation  and  evaluation 
programs  are  perforirance-based,  this 
policy  statement  assumes  that  training 


programs  for  those  positions  covered 
will  provide  appropriately  qualified 
personnel.  For  positions  outside  the 
scope  of  the  INPO-managed 
accreditation  program,  for  licensed 
operators  and  senior  operators,  and  for 
all  personnel  at  facilities  applying  for  an 
operating  license,  NRC  staff  will 
continue  to  review  qualifications  in 
accordance  with  appropriate  regulatory 
policy  guidance. 

NRC  will  use  the  same  general 
methods  described  above  for  training  to 
monitor  the  industry's  progress  in 
improving  the  qualifications  of  nuclear 
power  plant  personnel. 

Enforcement  policy 

Notwithstanding  its  Enforcement 
Policy  in  10  CFR  Part  2,  Appendix  C,  49 
re  8583  (March  8, 1984),  the  Commission 
will  exercise  some  discretion  in 
selecting  appropriate  enforcement 
action  for  violations  involving  training 
in  light  of  the  NUMARC/INPO  initiative. 
Licensees  who  are  making  reasonable 
efforts  in  developing  and  implementing 
the  INPO/NUMARC  programs  described 
above  will  generally  not  be  cited  for 
violations  related  to  these  programs, 
provided  the  violations,  whether  or  not 
identified  by  NRC,  are  appropriately 
corrected  in  a  timely  manner.  However, 
violations  which  are  not  corrected  in  a 
timely  manner,  violations  of  any 
applicable  reporting  requirement,  and 
any  willful  violation  may  be  subject  to 
enforcement.  Any  enforcement  action 
taken  during  this  grace  period  will  be 
taken  only  with  Commission 
concurrence.  In  addition  to  required 
reports  and  inspections,  information 
requests  under  10  CFR  50.54(f)  may  be 
made  and  enforcement  meetings  held  to 
ensure  understanding  of  corrective 
actions.  Orders  may  be  issued  where 
necessary  to  achieve  corrective  actions 
on  matters  affecting  plant  safety.  In 
brief,  the  NRC's  decision  to  use 
discretion  in  enforcement  in  order  to 
recognize  industry  initiatives  in  no  way 
changes  the  NRC's  ability  to  issue 
orders,  call  enforcement  meetings  or 
suspend  licenses  when  a  safety  problem 
is  found.  Nothing  in  this  Policy 
Statement  shall  limit  the  authority  of  the 
NRC  to  conduct  inspections  as  deemed 
necessary  and  to  take  appropriate 
enforcement  action  when  regulatory 
requirements  are  not  met. 

Dated  at  Washington.  DC  this  14lh  diiv  of 
March.  1985. 

For  the  Nuclear  Regulatory  Commission. 

John  C.  Floyle, 

Assistant  Secretary  of  the  Commission. 

[VR  Doc.  85-6631  Filed  3-2(Wl.'"):  845  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFR  Parts  140  and  144 

Procedures  Regarding  the  Disclosure 
of  Information  and  the  Testimony  of 
Present  or  Former  Commission 
Members  and  Employees  in  Response 
to  Subpoenas  or  Other  Demands  of  a 
Court  or  Other  Authority 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final  rules. 


summary:  The  Commodity  Futures 
Trading  Commission  is  issuing  finnl 
rules  that  establish  Commission 
procedure  regarding  the  disclosure  of 
information  and  the  testimony  of 
present  or  former  Comm.ission  members 
and  employees  in  response  to 
subpoenas  duces  tecum  and  subpoenas 
ad  testificandum  or  other  demands  of  a 
court  or  other  authority  in  federal  and 
state  proceedings. 

EFFECTIVE  DATE:  .-Xpn!  19.  1%,5. 

FOR  FURTHER  INFORMATION  CONTACT: 

Whitney  Adams.  Deputy  Genernl 
Counsel,  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW„ 
Washington,  D.C.  20581,  (202)  254-9880. 
SUPPLEMENTARY  INFORMATION:  On 
November  14,  1984.  the  Commission 
published  proposed  rules  establishing 
procedures  regarding  the  disclosure  of 
information  and  the  testimony  of 
present  or  former  Commission  officials 
and  employees  in  response  to 
subpoenas  or  other  demands  of  a  court. 
49  FR  45015.  The  Commission  allowed 
30  days  for  public  comment.  Id.  The 
Commission  received  no  comments  and 
has  decided  to  adopt  its  proposed  rules 
as  final  rules  with  a  minor  amendment 
to  comport  with  the  transfer  of  some  of 
its  registration  functions  to  the  National 
Futures  Association  ("NFA"). '  This 


'  By  order  issued  Oclober  1.  1984,  NKA  was 
authorized  to  perform,  on  behalf  of  the  Commission, 
certain  functions  concerning  the  registration  of 
futures  commission  merchants  and  thoir  associated 
persons,  commodity  trading  advisors  and  their 
associated  persons,  commodity  pool  operators  and 
Iheir  associated  persons,  and  the  registration  of 
introducing  brokers  and  their  associated  persons.  48 
FR  3fl593  (October  9,  1984)  The  Commission  has  not 
delegated  authority  i  oncemng  the  registration  of 
floor  brokers,  leverage  transaction  merchants  and 
associated  persons  of  levrage  transaction 
merchants  The  Commission  s  order  became 
effective  on  December  3.  19fl4.  49  FR  45418 
(November  IB.  1964)  Among  the  functions 
transferred  to  .VFA  was  the  maintenance  of  a 
system  of  records  in  ( onneclion  with  its  registration 
responsibilities  for  which  NFA  was  to  serve  as  the 
official  custodian  on  behalf  of  the  Commissiim  49 
FR  at  39595.  As  the  Commission  stated: 

This  Order,  which  is  issued  under  seal,  shall 
constitute  Commission  certification  thai  NFA  ha« 


amendment  to  §  144.1.  which  has  no 
substantive  effect  on  the  rules  as 
proposed,  provides  that  subpoenas 
seeking  certam  registration  information, 
either  in  the  form  of  testimony  or 
documents,  should  be  served  upon  the 
National  Futures  Association  rather 
than  the  Secretary  of  the  Commission. 
.Xpurt  from  that  amendment,  the  rules 
are  adopted  in  the  same  form  as  they 
were  proposed. 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
601  et  seq..   the  Chairman  of  the 
Commission  certifies  that  these  rules 
will  not  have  a  significant  economic 
impact  on  a  substdnti^il  number  of  small 
entities.  The  rules  are  designed  to 
establish  procedures  and  proscribe 
certain  conduct  of  its  employees  and 
former  employees  to  insure  that  the 
Commission  reserves  the  authority  for 
determining  when  its  records  may  be 
disclosed  pursuant  to  subpoena  and  to 
recover  only  the  Commission's  actual 
costs,  consistent  with  its  statutory 
authority,  in  locating  and  copying 
documents  in  response  to  subpoenas  or 
other  demands  of  a  court  of  other 
authority.  This  minimal  cost  should  not 
have  a  significant  economic  impact  on 
any  party  on  whose  behalf  a  subpoena 
or  other  demand  is  issued. 

These  rules  do  not  call  for  collection 
of  information  from  the  general  public 
and  therefore  are  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C,  3501.  et  seq. 

List  of  Subjects 

l7CFRPart  140 

Authority  delegations  (Government 
agencies).  Conflicts  of  interest. 
Organization  and  functions 
(Government  agencies). 

I7CFR  Part  N4 

Commission  records  and  information, 
Fees,  Subpoenas.  Testimony  by 
employees  and  former  employees. 
Courts,  Government  employees. 


the  official  capacity  to  maintain  the  n»gi9triilion 
records  of  the  agency  and  to  certify  as  to  their 
maintenance,  authenticity  and  completeness.  In  this 
connection,  NFA  has  undertaken  to  provide  timely 
such  certifications,  affidavits,  and  testimony  as  may 
be  necessary  to  authenticate  documents  end 
information  contained  in  the  registration  records  for 
which  NFA  has  custody  upon  request  of  the 
Commission  and  its  staff,  and  in  connection  with 
requests  of  other  Federal,  stale  or  local  officials  and 
with  subpoenas  or  other  appropriate  document 
requests  by  private  parties  Ifootnotes  omitted).  Id. 
Accordingly,  in  recognition  of  .NFA  s  capacity  as 
custodian  of  some  of  the  Commission's  recxirds, 
requests  for  records  m  the  possession  and  control  of 
NFA  should  be  made,  and  under  new  |  144.1(e)  of 
these  regulations  are  required  to  be  made,  upon  th« 
NFA  through  its  general  counsel. 


According;>,  pursuant  to  its  authority 
under  5  L'.S.C.  301:  7  L'.SC.  4a(jl  and 
12a(5);  and  31  US  C.  9701  the 
Commission  hereby  adopts  regulations 
and  amendments  as  follows: 

1.  Chdpter  I  of  17  CFR  is  amended  by 
adding  a  new  Part  144  to  read  as 
follows: 

PART  144— PROCEDURES 
REGARDING  THE  DISCLOSURE  OF 
INFORMATION  AND  THE  TESTIMONY 
OF  PRESENT  OR  FORMER  OFFICERS 
AND  EMPLOYEES  IN  RESPONSE  TO 
SUBPOENAS  OR  OTHER  DEMANDS  OF 
A  COURT 

Sec 

144  0     Purpose  and  s<  ope. 

144.1  Service  upon  the  Commission. 

144.2  Service  upon  an  employee  or  former 
employee  of  the  Commission. 

144.3  Testimony  by  present  or  former 
Commission  employees. 

144.4  Production  or  disclosure  of  records  by 
ppeBcnt  or  former  employees. 

144  5     Procedures  when  production  or 
disclosure  of  Commission  records  or 
informrttion  relating  to  Commission 
business  is  sousjht. 

144.6     Fees. 

Authority:  5  ISC.  301:  7  US.C.  4a(i)  and 

12a(.';).  31  L'  SC  9-01, 

§  144.0    Purpose  and  scope. 

(a)  The  regulations  in  this  part  set 
forth  procedures  to  be  followed  with 
respect  to  the  disclosure,  in  response  to 
a  subpoena,  order  or  other  demand 
(collectively  "demand")  of  a  court  or 
other  authority  of  any  material 
contained  in  the  files  of  the  Commission, 
of  any  information  relating  to  material 
contained  in  the  files  of  the  Commis.sion 
or  any  information  acquired  by  any 
person  while  such  person  is  or  was  an 
employee  of  the  Commission  as  part  of 
the  performance  of  that  person  s  official 
duties  or  by  virtue  of  that  persons 
official  status.  Employee  as  used  in  this 
Part  includes  both  members  and 
employees  of  the  Commission,  Demand 
as  used  in  this  Part  does  not  include 
requests  for  the  production  of 
documents  m  compliance  with  Fed.  R, 
Civ.  P.  34, 

(b)  Nothing  in  this  Part  affects 
disclosure  of  information  under  the 
Freedom  of  Information  Act  (FOl.A),  5 
U.S.C.  552.  the  Privacy  Act.  5  U.S  C. 
552a,  the  Sunshine  Act,  552b.  or  the 
Commission's  implementing  regulations 
in  Part  145.  17  CFR  145.0.  pl  seq..  or 
pursuant  to  Congressional  subpoena  or 
pursuant  to  other  Commission 
regulation.  Nothing  in  this  part  | 
otherwise  permits  disclosure  of 
information  by  the  Commission  except 
as  is  provided  by  statue  or  other 
applicable  law. 
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(c)  This  part  is  intended  to  provide 
guidance  for  the  internal  opcrdtions  of 
the  Commission  and  is  not  inlcndt-d  to. 
does  not.  and  may  not  be  relied  upon  to 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law 
against  the  Commission. 

§  144.1     Service  upon  the  Commission. 

(a)  Subject  to  paragraph  (p)  of  this 
section,  the  Secretary  of  the  Commission 
is  the  only  person  authorized  to  accept 
service  of  a  demand  directed  to  the 
Commission  or  to  an  employee  of  the 
Commission  for  documentary 
information  contained  in  or  relating  to 
information  contained  in  the  files  of  the 
Commission. 

(b)  Any  such  demand  must  be 
addressed  to  the  Secretary  of  the 
Commission,  2033  K  Street,  .\VV.. 
Washmgton,  D.C.  20581. 

(c)  In  the  event  that  any  such  demand 
is  attempted  to  be  served  upon  an 
employee  of  the  Commission  other  than 
the  Secretary  of  the  Commission,  unless 
otherwise  directed  by  the  Comm.ission's 
General  Counsel,  that  employee  shall 
respectfully  decline  to  accept  service  on 
the  ground  that  the  employee  is  without 
authority  to  do  so. 

(d)  The  Secretary  shall  promptly 
advise  the  General  Counsel  of  any 
service  of  any  demand,  and  the  General 
Counsel  shall  thereafter  advise  the 
Commission  regarding  the  matter. 

(e)  A  demand  for  information 
contained  in  the  Commission's  files 
concerning  the  registration  of  persons  or 
entities  for  which  authority  has  been 
delegated  to  the  National  Futures 
Association  must  be  served  upon  the 
Nfational  Futures  Association,  200  West 
Madison  Street.  Suite  1600,  Chicago, 
Illinois  60606,  to  the  attention  of  the 
General  Counsel. 

§144.2    Service  upon  an  employee  or 
former  employee  of  the  Commission. 

(a)  Any  employee  of  the  Commission 
who  is  served  or  is  attempted  to  be 
served  with  a  demand  of  a  court  or  othtir 
authority  seeking  information  or 
documents  relating  to  the  business  of 
the  Commission  shall  promptly  advise 
the  General  Counsel  of  the  service  or 
attempted  service  of  such  demand,  the 
nature  of  the  information  or  documents 
•ought  by  the  demand  and  any 
circumstances  that  may  bear  upon  the 
de.'.irability  in  the  public  interest  of 
disclosure  of  the  information  or  the 
production  of  documents. 

(b)  Any  former  employee  of  the 
Commission  who  is  served  or  is 
attempted  to  be  served  with  a  demand 
of  a  court  or  other  authority  seeking 
information  or  documents  relating  to  the 
business  of  the  Commission  shall 


promptly  advise  the  General  Counsel  of 
the  service  or  the  attempted  service  of 
such  de.mand,  the  nature  of  the 
information  or  documents  sought  by  the 
demand  and  any  circumstances  that 
might  bear  upon  the  desirability  in  the 
public  interest  of  the  disclosure  of  the 
information  or  the  production  of 
documents. 

(c)  After  such  further  inquiry  as 
appropriate,  the  General  Counsel  shall 
advise  the  Commission  concerning  the 
matter.  j 

§  144.3    Testimony  by  present  or  former 
Commission  employees. 

(a)  In  any  proceeding  to  which  the 
Comm.ission  is  not  a  party,  an  employee 
of  the  Commission  shall  not  testify 
concerning  matters  related  to  the 
business  of  the  Commission  unless 
authorized  to  do  so  by  the  Commission 
upon  the  advice  of  the  General  Counsel. 

(b)  In  any  proceeding,  an  employee  or 
former  employee  of  the  Commission 
shall  not  testify  concerning  non-public 
matters  related  to  the  business  of  the 
Commission  unless  authorized  to  do  so 
by  the  Commission  upon  the  advice  of 
the  General  Counsel.  See  §  140.735-9  of 
these  regulations. 

§144.4    Production  or  disclosure  of 
records  by  present  or  former  employees. 

(a)  No  employee  of  the  Commission 
shall,  in  response  to  a  demand  by  a 
court  or  other  authority  or  otherwise  in 
any  proceeding  in  which  the 
Commission  is  not  a  party,  produce  any 
material  contained  in  the  files  of  the 
Commission  or  disclose  any  information 
relating  to  material  contained  in  the  files 
of  the  Commission  or  disclose  any 
information  or  produce  any  material 
acquired  as  part  of  the  performance  of 
the  employee's  official  duties  or  by 
virtue  of  the  employee's  official  status 
unless  authorized  to  do  so  by  the 
Commission,  provided  that  Commission 
authorization  shall  not  be  required  to 
comply  with  a  demand  solely  for 
Commission  documents  generally 
available  to  the  public.  In  litigation  in 
which  the  Commission  is  a  party  no 
employee  may  produce  any  confidential 
Commission  material  without 
Commission  authorization. 

(b)  No  fomer  employee  of  the 
Commission  shall,  in  response  to  a 
demand  by  a  court  or  other  authority  or 
otherwise  in  any  proceeding  in  which 
the  Commission  is  not  a  party,  produce 
without  Commission  authorization  any 
material  contained  in  or  from  the  files  of 
the  Commission  acquired  as  part  of  the 
performance  of  the  former  employee's 
official  duties  while  employed  by  the 
Commission.  No  former  employee  may 
in  any  litigation  produce  confidential 


material  acquired  as  part  of  the 
performance  of  the  former  employee's 
official  duties  while  employed  by  the 
Commission  unless  authorized  to  do  so 
by  the  Commission. 

§144.5    Procedures  when  production  or 
disclosure  of  Commission  records  or 
information  relating  to  Commission 
business  is  sought 

(•:•.)  If  in  any  proceeding  oral  testimony 
of  an  employee  or  former  employee  of 
the  Commission  is  sought  concerning 
matters  related  to  the  business  of  the 
Commission,  an  affidavit  or,  if  that  is 
not  feasible,  a  signed  statf  meint  by  the 
party  seeking  the  testimony  or  by  his 
attorney,  setting  forth  with  particularity 
a  summary  of  the  testimony  sought  and 
its  relevance  to  the  proceeding,  must  be 
furnished  to  the  Commission's  General 
Counsel  at  the  Commission's  office  in 
Washington.  D.C.  When  authorization 
by  the  Commission  is  required,  any 
authorization  shall  be  limited  to  the 
scope  of  the  demand  as  summarized  in 
such  statement. 

(b)  If  a  response  to  a  demand  by  a 
court  or  other  authority  is  required 
before  instructions  from  the  Commission 
are  received,  and  Commission 
authorization  is  required,  a  Commission 
attorney  shall  be  designated  by  the 
General  Counsel  to  appear  and  to 
inform  the  court  or  other  authority  of 
these  regulations  and  that  the  subpoena 
or  demand  has  been  referred  for  prompt 
consideration  by  the  Commission.  The 
Commission  attorney  shall  request  a 
stay  of  the  demand  pending  receipt  of 
instructions. 

(c)  In  the  event  that  the  court  or  other 
authority  declines  to  stay  the  effect  of 
the  demand  pending  receipt  of 
instructions  or  in  the  event  that  the 
court  rules  that  there  must  be 
compliance  with  the  demand 
irrespective  of  instructions  not  to 
produce  the  material  or  disclose  the 
information  sought,  the  Commission 
employee  or  former  employee  upon 
whom  the  demand  has  been  made  shall 
respectfully  decline  to  comply  with  the 
demand. 

§144.6    Fees. 

The  provisions  of  §  145.8  of  these 
regulations  with  respect  to  fees  for 
production  of  documents  pursuant  to  the 
FOIA  are  applicable  to  this  part. 

PART  140— I  AMENDED  I 

2.  The  authority  for  §  140-735-9  of  Pari 
140  continues  to  read: 

(Sees.  2(a)(ll)  and  8a(5]  of  ihe  Commodity 
Exchange  Act.  7  U.S.C.  4a(j)  and  12a(.';). 
E011222.  3  CFR.  1964-1965  Comp.,  as 
amended,  5  CFR  735.104  and  18  U.S.C.  2(r(J)) 
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3.  Section  140.735-9  of  Part  140  is 
revised  to  read  as  follows: 

§  140.735-9    Disclosure  of  Information. 

A  Commission  employee  or  former 
employee  shall  not  divulge,  or  cause  or 
allow  to  be  divulged,  confidential  or 
non-public  commercial,  economic  or 
official  information  to  any  unauthorized 
person,  or  release  such  information  in 
advance  of  authorization  for  its  release. 
Except  as  directed  by  the  Commission 
or  its  General  Counsel  as  provided  in 
these  regulations,  no  Commission 
employee  or  former  employee  is 
authorized  to  accept  service  of  any 
subpoena  for  documentary  information 
contained  in  or  relating  to  the  files  of  the 
Commission.  Any  employee  or  former 
employee  who  is  served  with  a 
subpoena  requiring  testimony  regarding 
non-public  information  or  documents 
shall,  unless  the  Commission  authorizes 
the  disclosure  of  such  information, 
respectfully  decline  to  disclose  the 
information  or  produce  the  documents 
called  for,  basing  his  refusal  on  these 
regulations.  Any  employee  or  former 
employee  who  is  served  with  a 
subpoena  calling  for  information 
regarding  the  Commission's  business 
shall  promptly  advise  the  General 
Counsel  of  the  service  of  such  subpoena, 
the  nature  of  the  information  or 
documents  sought,  and  any 
circumstances  which  ma\  be.ir  upon  the 
desirability  of  making  such  information 
or  document  available  in  the  public 
interest.  In  any  proceeding  in  which  the 
Commission  is  not  a  party,  no  employee 
of  the  Commission  shall  testify 
concerning  matters  related  to  the 
business  of  the  Commission  unless 
authorized  to  do  so  by  the  Commission. 

Issued  in  Washington,  D.C.,  on  Mari-.h  14, 
1985.  by  the  Commission. 
lean  A.  Webb, 

Secretary  to  the  Commission. 
|FR  Doc.  85-6520  Filed  3-19-fl5;  8:45  am] 
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39  CFR  Part  III 

Merchandise  Return  Service 
Correct/on 

In  PR  Doc.  85-4270  beginning  on  page 
i!i22  in  the  issue  of  Monday,  March  11, 
!')85,  make  the  following  correction: 

On  page  9624.  first  column,  in 
>  iragraph  .441.  first  line,  insert  the  word 
no"  between  "If  and  "endorsement". 
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Consideration  of  Biological  Effects  of 
Radiofrequency  Radiation  and  the 
Potential  Effects  of  a  Reduction  In  the 
Allowable  Level  of  Radiofrequency 
Radiation 

agency:  Federal  Communications 

Commisbion. 

ACTIONS:  Final  rule:  Report  and  Order. 

summary:  Amends  §  1.1305  of  the 
Commission's  Rules  implementing  the 
.National  Environment  Policy  Act  of  1969 
(NEPA).  Under  NEP.^  the  Commission  is 
required  to  consider  whether  its  actions 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  This 
amendment  satisfies  that  requirement 
with  respect  to  radiofrequency 
eiectromagni.'tic  radiation. 

The  amended  rule  provides  that,  in 
specified  services,  applications  for 
construction  permits,  licenses  to 
transmit  or  renewals  thereof,  or 
modifications  of  facilities  or  operations 
will  be  treated  as  "major  actions"  by  the 
Commission  if  the  facility  or  operation 
in  question  would  result  in  human 
exposure  in  excess  of  specified 
Guidelines  for  radiofrequency  radiation. 

EFFECTIVE  DATE:  October  1.  1985 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Robert  Cleveland,  Office  of  Science 
and  Technology.  Federal 
Communications  Commission, 
Washington,  D.C.  20554  (202)  632-7040 

Mr.  Stephen  Klitzman,  Office  of  General 
Counsel,  Federal  Communications 
Commission.  Washington,  D.C.  20554 
(202)  632-6405 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Report  and  Order 

In  the  matter  of  responsibility  of  the 
Federal  Communications  Commission  to 
consider  biological  effects  of  radiofrequency 
radiation  when  authorizing  the  use  of 
radiofrequency  devices,  and  potential  effects 
of  a  reduction  in  the  allowable  level  of 
radiofrequency  radiation  on  FCC  authorized 
communications  services  and  equipment, 
[Gen.  Docket  No.  79-144;  FCC  85-90]. 

Adopted:  February  26.  1985. 

Released:  March  14,  1985. 

By  the  Commission. 


I.  Summary 

1.  The  Commission  is  amending  Part  1 
of  its  rules  implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA!.  42  use.  4321  et  seq.  (1976). 
The  dmendmen!  provides  for 
environmental  analysis  of  major 
Commission  actions  that  may  result  in 
non-compliance  with  applicable  health 
dnd  safety  guidelines  for  radiofrequency 
(RF)  radiation.  Our  processing  guideline 
for  determining  the  significance  of 
human  exposure  to  RF  radiation  will  be 
the  "Radio  Frequency  F*rotection 
Guides"  adopted  in  1982  by  the 
American  National  Standards  Institute 
(A.NSI).  At  this  time,  the  rule 
amendment  will  only  apply  to  major 
actions  taken  by  the  Commission  with 
respect  to  the  following  facilities 
authorized  by  the  FCC  Rules  and 
Regulations:  (11  Broadcast  facilities 
authorized  under  Part  73;  (2)  broadcast 
facilities  authorized  under  part  74 
(subparts  A  and  G  only):  (3)  satellite- 
earth  statHjns  authorized  under  Part  25; 
and  (4)  experimental  facilities 
authorized  under  part  5.  An 
accompanying  Further  Notice  of 
Proposed  Rule  Making,  also  being 
issued  today,  proposes  to  categorically 
exclude  other  FCC-regulated  facilities 
and  operations  from  the  provisions  of 
this  rule,  except  for  shipboard  satellite- 
earth  terminals. 

II.  Background 

2.  On  June  7,  1979,  the  Federal 
Communications  Commission  (FCC) 
issued  a  Noticp  oHnquiry  (.NOl) 
concerning  the  responsibility  of  the  FCC 
to  consider  biological  effects  of 
radiofrequency  (RF)  radiation  when 
licensing  facilities  and  authorizing 
equipment  th.it  utilize  RF  energy.  '  The 
NOI  was  designed  to:  (1)  .Assist  the  FCC 
in  determining  whether  it  is  appropriate 
for  the  Commission  to  take  any  action 
under  health  and  safety  standards  for 
exposure  to  RF  radiation,  and  (2) 
pro\-ide  documentation  so  that  the  FCC 
can  adequately  participate  in 
rulemaking  proceedings  of  other 
agencies  to  assure  that  any  standards 
adopted  adequately  take  into  account 
the  impact  on  the  licensees  and 
equipment  regulated  by  the  FCC. 

3.  As  a  result  of  the  comments 
received  in  response  to  the  FCC's  NOI 
and  our  assessment  of  the  Commission's 
statutory  responsibilities  under  the 
National  En\  ironment  Policy  Act  of  1969 
(NFP.^)  ^,  the  Commission  issued  a 


'  Solice  of  Inquiry.  General  Docket  No.  79-144. 
FR  37008  (1979).  72  FCC.  2d  4*2  |1979). 
Hi  U.S.C  4321  et  seq.  (19761. 
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Notice  of  Proposed  Rule  Mukin^ 
(NPRM),  on  February  18, 1982,  proposing 
to  amend  §  1.1305  of  the  Commission's 
Rules  and  Regulations  implempnling 
N'F.PA  ',  by  expanding  the  list  of  "major 
actions"  subject  to  the  Commission's 
environmental  processing  standards.  47 
CFR  1.1305.  It  proposed  that  applications 
for  equipment  authorizations  would  be 
treated  as  "major  actions"  triK.sering 
environmental  assessment  when  the 
equipment  in  question  did  not  comply 
with  RF  radiation  emission  standards.  Il 
was  also  proposed  that  applications  for 
construction  permits  or  licenses  to 
transmit  would  be  treated  as  "major 
actions"  triggering  en\ironmentHl 
assessment  when  the  proposed 
operation  would  result  in  the  exposure 
of  workers  or  the  general  public  to 
levels  of  RF  radiation  in  excess  of  safe 
levels  established  by  federal  agencies 
which  have  jurisdiction  to  set  such 
standards. 

III.  Discussion 

A.  General 

4.  A  total  of  twenty-three  filings  of 
comments  and  reply  comments  were 
received  at  the  FCC  in  response  to  the 
Commission's  NPRM  in  Docket  79-144 
and  all  comments  ha\  e  been  considered. 
The  respondents  included  individuals, 
broadcast  groups,  m.ijnr  corporations, 
trade  associations,  a  labor  union,  local 
government  officials,  and  the  U.S. 
Environmental  Protection  Agency.  A  list 
of  ihe  parties  filing  comments  and  reply 
comments  in  this  proceeding  can  be 
found  in  Appendix  2. 

5.  V\ith  a  few  exceptions,  respondents 
to  the  .\PRM  generally  supported  the 
thrust  of  the  Commission's  proposal. 
The  general  tone  of  the  comments 
indicated  a  desire  by  many  respondents 
that  the  Commission  clearly  establish  a 
policy  regarding  RF  radiation  hazards 
and  clarify  Commission  and  licensee 
responsibilities  in  this  art^a  of  growing 
public  concern.  Several  of  the 
respondents  also  suggested  the 
Commission  take  actions  that,  we 
believe,  go  beyond  the  scope  of  this 
proceeding.  Although  various  broadcast 
groups,  such  as  the  .\ational  Association 
of  Broadcasters  (NAB),  the  TV 
Broadcasters  All  Industry  Comiiiitlee 
(TV'B.AC),  the  Association  for  Broadcast 
Engineering  Standards,  Inc.  (ABFS).  and 
the  National  Association  of  Public 
Television  Stations  basically  supported 
the  proposed  rule,  they  and  others  urged 
the  Commission  to  issue  a  policy 


statement  dealing  with  federal 
preemption  of  local  and  state  standards 
for  RF  radiation.  For  example,  TVBAC 
urged  the  Commission  to  "issue  a  Policy 
Statement  which  clearly  and  forcefully 
asserts  its  authority  and  intention  to 
preempt  unwarranted  state  or  local  RF 
radiation  standards  that  arbitrarily  limit 
or  preclude  communications  services  to 
the  public." 

6.  Two  respondents  felt  that  the 
Commission  should  not  adopt  the 
proposed  rule  amendment  at  this  time. 
The  Utilities  Telecommunications 
Council  (UTC)  recommended  "that  the 
Commission  postpone  adoption  of  its 
proposal  until  the  EPA  or  another 
responsible  federal  agency  establishes  a 
legally  enforceable  exposure  standard." 
UTC  felt  that  it  would  be  premature  for 
the  FCC  to  adopt  its  proposed  rule  in 
view  of  the  fact  that  various  federal 
agencies  "are  only  in  the  preliminary 
stages  of  standard  development  and  in 
light  of  the  disparate  views  and 
positions  of  scientists  the  world  over 
concerning  what  constitutes  a  radiation 
'hazard'. .  . ." 

7.  Similarly.  RCA  Corporation,  while 
endorsing  the  concept  of  national 
standards  and  while  recognizing  the 
proposed  Commission  regulation  as 

■meritorious."  nonetheless  felt  that  the 
Com.mission  should  "defer  adoption  of 
the  regulations  implementing  NEPA  until 
such  time  as  the  Federal  agencies  issue 
suitable  radiation  standards."  RCA 
feared  that  if  the  Commission  adopted 
regulations  before  the  issuance  of 
federal  standards,  "such  regulations 
may  be  ineffective,  ioappropriate,  or 
detrimervtal  to  those  persons  regulated 
thereunder."  Ihe  UTC  and  RCA 
comments,  however,  were  outweighed 
by  those  comments  supportive  of  our 
taking  action  at  this  time. 

8.  It  is  our  judgment  that  the 
Commission  is  required  to  make  a 
threshold  determination  as  to  whether 
the  facilities  it  approves  are  "major 
Federal  actions  significantly  affecting 
the  quality  of  the  human  environment." 
thus  triggering  environmental  review, 
regardless  of  whether  federal  guidelines 
or  standards  currently  exist  for  general 
public  exposure  to  RF  radiation.* The 


-.Vu/.tf  of  Prtipusfd Hj!f  .'■hiK:ni;.  General 
Docket  No.  79-144,  47  WK  8214  (198.;).  89  K  C.C.  2d 
214(1982).  See  o.'io  47  FR  10871  (19«2)  and  47  FR 
27384  (1982)  [Correct'on  and  Onier  Extendiiifi  Time 
fur  Filing  Comments  and  Kepi'y  Coninients). 


'Sie  42  U.S.C.  4322!2)(t.|i(19'6).  5ce  uhu  NOl. 
surpra  note  1.  al  para.  12-lj;  NPR.M.  suprv  note  X  ut 
para.  11:  State  of  Alaska  v.  Andrus.  591  F.2d  537. 
540-41  11979).  quoting  Xatiiral  Rexcurcps  Council. 
Inc.  I.  Morton.  388  F.  Supp.  829.  8,34  (D.D.C.  1974), 
ofrdmen..  527  F.Zd  1386  (O.C.Cir.),  cert,  denied.  427 
U.S.  913  (19761.  (The  term  '«clion>'  refers  not  only 
to  actions  taken  by  federal  Bgenties;  bul  also  to 
decisions  made  by  the  agencies  such  as  the  decision 
to  grant  a  license,  which  allows  another  party  to 
take  an  action  affecting  the  environment.")  Under 
NEP.A.  each  federal  agency  is  required  to  prepare  a 
detailed  environmental  impnct  statement  for  any 
"major"  action  il  takes  "sisnificantly  affecting  the 


Commission  cannot  avoid  its 
independent  legal  obligation  under 
NEPA  to  make  its  own  dettrrmination  as 
to  the  environmental  impact  of  i's 
"major  actions."  Rather,  the 
Commission  must  comply  with  its 
procedural  duties  under  NF.PA  "to  the 
fullest  extent,  unless  there  is  a  clear 
conflict  of  statutory  autho.nty.''  just  as 
"(cjonsideration  of  administrative 
difficulty,  delay  or  economic  cost  will 
not  suffice  to  strip  [NEPA)  of  its 
fundamental  importance,"  id.,  so  too,  the 
mere  absence  of  a  federal  standard  or 
individual  agency  expertise  does  not 
absolve  the  Commission  of  its  NEPA 
responsibilities.  Thus,  an  agency 
"cannot  refuse  to  give  serious 
consideration  to  environmental  factors 
merely  because  it  thinks  that  another 
agency  should  assume  the  responsibility 
for  promoting  the  policies  of  NEPA."  * 

B.  Guidelines  for  RF  Radiation 
Exposure 

9.  A  major  topic  of  discussion  among 
the  respondents  was  the  matter  of  which 
RF  standard  or  guideline  the 
Commission  should  use  as  its  criterion 
for  identifying  a  "major  action"  for 
processing  under  the  .NEPA  rules.  The 
Occupational  Safety  and  Health 
Administration  (OSH.-\J  of  the  U.S. 
Department  of  Labor  has  jurisdiction  to 
establish  RF  exposure  standards  for 
workers.  The  U.S.  Environmental 
Protection  Agency  (EPA)  has  the 
authority  to  recommend  safe  levels  for 
exposure  of  the  general  public  to  RF 
radiation.  Our  NPRM  noted  that  OSHA 
had  previously  issued  a  radiation 
protection  guide  for  workers,' and  thai. 


quality  of  the  human  envirimmer,!."  42  U.S.C 
4332(2)(c).  Such  a  statement  need  not  be  prepared 
whenever  the  agency  can  satisfy  itself  that  its 
proposed  action  will  not  significantly  affeci  Ihe 
environment.  The  NEPA  guidelines  issued  by  the 
Council  on  Environmental  Quality  (CEQI  also 
permit  agencies  to  exclude  categuricallv  from  \KPA 
processing  those  actions  "which  do  not  individually 
or  cumulatively  have  a  significant  effect  on  Ihe 
human  environment  .  .  ."  V.)  CKR  l.'ioa  4  !m«(l|  Even 
when  a  proposed  action  does  not  have  a  significant 
effect  on  Ihe  human  environment,  that  action  may 
still  be  taken  if  Ihe  benefits  of  the  action  outweigh 
the  environmental  consequences.  NEPA  required 
only  Ihe  the  benefits  be  weighed  against  Ihe  costs  in 
any  environmental  assessment  or  environmental 
impac:!  statement. 

^See  Calvert  Cliffs'  Coordinating  Conmutlee.  Int.. 
V.  United  States  A.E.  Coni'n..  449  F2d  1109.  1115 
(D.C.  Cir.  1971). 

'See  Xatural Resources  Defense  Council.  Inc.  v. 
S.E.C.  432  R  Supp.  1190.  120--120fl  (B  C  DC.  1977). 
rev'don  other  g.vunds  606  F.2d  1031  (DC.  Cir. 
1979).  citing  S.  Rpt.  No.  91-2<«.  91  si  Cong..  Isl  Sess. 
18-19  (1969). 

'See  29  CVH.  1910.97(a)(2).  The  OSHA  guide 
recommended  that  exposure  not  exceed  a  power 
density  of  10  milliwatts  per  square  cenlimeter  (mW/ 
cm')  or  the  mean-squared  electric  ficli'  .-itrpnslh  and 

{ionlinued 
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until  a  federal  sttindard  fur  the  general 
public  Wits  developed,  we  proposed  to 
use  the  OSHA  workers'  exposure 
guidelines  for  determining  what 
constituted  a  "major  at  tion  "  with 
respect  to  general  public  exposure  to  RF 
radi.ition.  In  May  1982,  OSHA  pruprosed 
to  revoke  its  advisory  standards, 
including  the  advisory  standard  for 
exposure  of  workers  to  non-ionizing 
radiation."  However,  subsequently. 
OSHA  reconsidered  and  decided  to 
retain  its  advisory  standard  for  RF 
radiation.' 

10.  In  light  of  OSHA  s  proposed 
revocation,  some  respondents  felt  that 
the  Commission  should  reconsider  its 
proposal  to  use  the  OSt  lA  guidelines.  To 
quote  the  American  Radio  Relay  League 
(ARRI-l.  'OSHA's  decision  to  now 
propose  revocation  of  its  advisory 
standard  on  worker  exposure  to 
nonionizing  radiation  would  effectively 
knock  the  underpinnings  out  of  the  FCC 
proposed  §  1.1305(d).  "  Other  parties, 
including  most  of  the  broadcast  groups, 
did  not  think  that  OSHA's  action  should 
affect  the  Commission's  proposal.  For 
example.  Satellite  Business  Systems 
expressed  the  opinion  that  "OSHA 
proposed  to  withdraw  its  standard  for 
procedural  reasons  related  to  its  powers 
under  its  enabling  statute.  It  did  not 
indicate  any  disapproval  of  the  standard 

11.  GTE  Service  Corporation, 
Aeronautical  Radio,  Inc.  (ARl.N'C), 
.'\RRI,.  Thomas  Agoston,  Donald  E. 
Clark,  and  Motorola,  Inc,  advanced  an 
alternative  approach.  They  proposed 
that,  in  place  of  the  OSHA  guidelines, 
the  Commission  should  use,  as  an 
interim  or  provisional  standard,  the 
voluntary  RF  radiation  protection  guides 
issued  in  1982  bv  the  American  National 
Standards  Institute  (ANSI). '"GTE 
maintained  that: 


mean-squared  .-nagnelic  Reld  strength  equivalents  of 
40.000  volts  squared  per  meter  squiircd  or  0.25 
Hmperes  squared  per  meter  squared,  respectively, 
averaged  over  any  six-minute  period.  These  OSHA 
guidelines  were  not  developed  by  OSHA  itself,  but. 
rather,  represented  a  direct  adoption  by  OSHA  of  a 
preexisting  standard  developed  by  a  non- 
government, independent  organization,  the 
American  National  Standards  Institute  (ANSI).  [S^- 
para.  24.  InCraJ. 

'5Vt  47  FR  23477(1902). 

"See  49  re  5318  (1984). 

'"ANSI  C95.1-1982  (revision  of  ,^NSI  095.1-1974). 
C(>p\  right  1982  by  the  Institute  of  Kleclrical  and 
Klectronics  Engineers,  Inc..  New  York.  N.Y.  lOOy 
The  A.NSI  protection  guides  recommend  various 
lime-averaged  values  for  safe  exposure  in  five 
different  frequency  bands.  Recommended 
equivalent  planewave.  free-space  power  density 
levels  are  100  milliwalls  per  square  centimeter 
(mW/cm'l  for  ."iOO  kfl?  to  3  .MHz  .  1  niW/cm=  for  30- 
300  Mhz.  and  5  mW/i  m^  for  l.VXl  MHz  to  100  GHz. 
with  transilionHJ  levels  In  the  intervening  frequency 
liMnds.  Copies  of  the  ANSI  recommendations  are 
available  from  the  American  National  Standards 


Although  the  Commission  has  expressed 
the  opinion  that  il  docs  not  have  the  expertise 
to  create  health  standards  for  RF  and 
microwave  radiation.  .  ,  .  the  Commission 
tiof^s  have  the  expertise  to  recognise  a 
technically  sound  radiation  standard,  and.  in 
the  absence  of  other  federal  agency 
standards,  adopt  it  as  an  interim  standard, 
(emphasis  in  the  original) 

12.  To  support  its  position,  GTE 
pointed  to  1982  guidance  from  the  Office 
of  Management  and  Budget  encouraging 
reliance  of  federal  agencies  on  voluntary 
standards."  Other  parties  stated  that 
they  either  endorsed  or  did  not  oppose 
Commission  reliance  on  the  ANSI 
radiation  protection  standard  as  a 
standard  for  purposes  of  application 
processing  under  NEPA. 

13.  Although  several  of  the  broadcast 
groups  would  have  preferred  that  the 
Commission  use  the  OSHA  radiation 
protection  guide,  they  indicated  that  use 
of  the  ANSI  standard  would  be 
acceptable.  For  example,  to  quote 
TVBAC,  "(w]hile  the  ANSI  standards 
are  more  stringent  than  the  10  mW/cm- 
standard  at  certain  frequencies,  they  are 
not  so  stringent  as  to  impair 
broadcasting  services."  (TVBAC 
comments,  at  11).  Similarly.  NAB 
expressed  the  view  that  "|tlhe  adoption 
of  |the  ANSI)  standard  would  pose  a 
hardship  in  only  a  few  instances  and 
would  be  infinitely  better  than  the 
patchwork  of  unrealistic  and  varying 
local  standards  that  is  being  developed 
in  the  absence  of  federal  action."  (NAB 
comments,  at  6).  NAB  maintained  that 
even  though  there  is  "no  evidence"  that 
the  OSHA  guideline  has  failed  to  protect 
the  public  health  adequately,  "NAB 
recognizes  that  good  arguments  have 
been  made  within  the  scientific 
community  for  a  frequency-sensitive 
standard  such  as  the  new  one  proposed 
by  ANSI."  [fd.) 

14.  In  its  Comments,  GTE  Service 
Corporation  further  noted  that  the 
Commission  has  previously  "made 
reference  in  its  rules  to  nationally 
recognized  standards" '-as  well  as 
"recognized  the  work  done  by  ANSI  in 
other  areas."  "  Citing  "strong  support"  in 


Institute,  1430  Broadway,  New  York,  NY.  10018  or 
from:  Standard  Sales— IKEE.  445  Hoes  Lane. 
Piscalaway.  N.J.  08854. 

"  Sec  Office  of  Management  and  Budget.  "Kinal 
Issuance  of  OMB  Circular  No.  A-n9.  'Federal 
Participation  in  the  Development  and  Use  of 
Voluntary  Standards'  ".  47  FR  49496  (1982). 

'■Sff  GTE  Commenls.  at  5,  citing  Commission 
Rules.  §  73.317(g)(l|(ii).  incorporating  the  National 
Electrical  Code. 

"Id.,  citing  Order  Terminating  Proceeding  in 
Docket  No.  21371.  released  August  6, 1982  (FCC  82- 
.Tig)  (Commission  temunated  docket  proceeding  to 
develop  standards  for  RF  test  sites  partially 
because  A.NSI  was  creating  such  a  standard.)  Sec 
also  the  NOl  in  this  proceeding,  supra  note  1.  at 


the  record  of  this  proceeding  for 
Commission  use  of  the  ANSI  standard. 
GTE,  therefore,  recommended  that 
"(sjince  the  current  A.NSI  standard 
represents  the  consensus  of  the  experts 
active  in  the  field,  its  recognition  by  the 
Commission  as  an  interim  federal 
standard  would  be  in  keeping  with 
OMB's  guidance  and  would  help  to  stem 
the  tide  of  potentially  conflicting  local 
standards." 

15.  Echoing  G IE,  Motorola,  Inc.  urged 
the  Commission  to  "adopt  without 
modification  the  ANSI  standard  for 
hum.an  exposure  to  radiofrequency 
radiation;  it  is  technically  sound  and 
widely  supported. "  Motorola  went  on  to 
note  that  "in  the  absence  of  Government 
promulgated  standards,  it  is  entirely 
appropriate  for  the  FCC  to  employ  those 
formulated  by  voluntary  standards- 
developing  bodies. "  The  A.NSI  standard, 
maintained  Motorola,  "represents  the 
best  determination  of  many 
knowledgeable  parties,  and  could 
effectively  be  used  on  an  interim  basis 
unless  or  until  and  appropriate 
Government  agency  promulgates  new  or 
different  standards." 

16.  In  addition  to  comments  filed 
during  the  official  comment  period 
following  our  NPRM  in  this  proceeding, 
the  ARRL  filed  a  "Petition  for  Expedited 
Special  Relief  and  Declaratory  Ruling" 
on  March  20,  1984.  In  its  petition  ARRL 
requested  that  the  Commission  issue  "at 
the  earliest  possible  moment"  an  interim 
policy  statement  and  status  report  on 
the  appropriateness  of  use  of  the  ANSI 
standard  as  an  RF  protection  guideline. 
ARRL  restated  its  recommendation  filed 
previously  that  the  Commission  adopt 
the  ANSI  C95. 1-1982  standard  as  an 
interim  radiation  protection  guideline. 
Similar  sentiments  were  expressed  in  a 
letter,  dated  August  27. 1984,  from  the 
Electromagnetic  Energy  Policy  Alliance 
(F.EPA)  to  Mark  S  f>\vler,  Chariman  of 
the  FCC. 

17.  Significant  misgivings  about 
Commission  use  of  the  OSH.A  guidelines 
were  expressed  from  another 
perspective  in  comments  of  the  U.S 
Environmental  Protection  Agency  (EPA). 
EPA  noted  that,  "(tin  general,  we  are  in 
agreement  with  the  subject  document  as 
written,  but  we  ha\e  reservations  about 
the  use  of  the  OSHA  occupational 
standard  as  an  interim  standard  for 
exposure  of  the  general  public  until  EPA 
issues  guidelines  for  exposure  of  the 
public,"  EPA  observed  that  factors 
related  to  environmental  heat  stress  and 
the  health  of  exposed  individuals 
suggested  that  the  OSHA  standard  "may 


para.  9.  citing  previous  Commission  reliance  on  an 
earlier  OSHA/ANSI  RF  radiation  standard. 
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not  provide  adequate  protection  for 
certain  segments  of  the  public." 

18.  EPA  advised  that  a  plan  for  the 
development  of  "Federal  Radiation 
Protection  Guidance  for  Public  Exposure 
to  Radiofrequency  Radiation"  has  been 
prepared  by  EPA's  Office  of  Radiation 
Programs.  This  plan  called  for  release  of 
the  proposed  guidance  for  public 
comment  by  the  fall  of  1983  and 
publication  of  the  final  guidance 
approximately  one  year  later.  EPA 
suggested  that  "[ujntil  such  time,  the 
FCC  should  consider  using  a  more 
conservative  approach  to  evaluating 
public  exposure  than  that  provided  in 
the  OSHA  standard."  In  December  1982, 
EPA  issued  an  "Advance  Notice  of 
Proposed  Recommendations,"  indicating 
its  intention  to  develop  "Federal 
Guidance"  for  exposure  of  the  general 
public  to  RF  radiation.'*  However,  the 
EPA  recommendations  have  not  been 
officially  released  as  of  this  date,  and 
we  cannot  predict  what  action  EPA  will 
ultimately  lake  in  this  area. 

19.  Reservations  about  FCC  adoption 
of  the  OSHA  guidelines  were  also 
expressed  in  comments  submitted  by 
Oregon  officials  Donald  E.  Clark  and  Dr. 
Charles  P.  Schade.  For  example.  Schade 
maintained  that  occupational  exposure 
standards  "do  not  protect  persons  in  the 
population  who  might  be  especially 
sensitive  to  radiofrequency  energy."  He 
mentioned  small  children  and  persons 
with  chronic  illnesses  as  examples  of 
individuals  who  might  be  adversely 
affected  by  the  Commission's  use  of  an 
occupational  standard  as  a  standard  for 
exposure  of  the  general  public. 

20.  There  were  two  reasons  for  our 
initial  proposal  to  rely  on  the  OSHA 
occupational  standard  as  an  interim 
guideline  for  exposure  of  the  general 
public.  First,  no  standard  had  been 
establi.ihed  by  the  Federal  Government 
for  exposure  of  the  general  public  to  RF 
radiation.  Second,  as  indicated  in  the 
NPRM,  we  believed  that  some  guideline 
is  necessary  to  facilitate  the 
Commission's  environmental  review 
process  until  such  time  as  EPA  or 
another  responsible  federal  agency 
recommends  or  adopts  guidelines  or 
standards  for  exposure  of  the  general 
public  to  non-ionizing  RF  radiation.'* 

21.  Subsequent  development, 
however,  as  noted,  necessitated  a 
reconsideration  of  our  initial  proposal. 
In  1982,  OSHA  proposed  to  revoke  the 
occupational  RF  radiation  protection 
guide.  Although  OSHA  reconsidered  its 
original  proposal  and  ultimately  decided 
to  retain  the  RF  advisorv  standard,  that 


reconsideration  was  for  procedural 
rather  than  scientific  reasons.  Moreover, 
some  of  the  respondents  as  noted, 
pointed  out  serious  problems  with 
Commission  reliance  on  the  OSHA 
occupational  standard  to  evaluate 
public  exposure  to  RF  radiation.  Finally, 
as  noted,  EPA  has  not  yet  developed 
"Federal  Guidance"  for  public  exposure 
to  RF  radiation. 

22.  Absent  a  federal  standard  for 
exposure  of  the  general  population,  and 
in  the  face  of  the  Commission's 
acknowledged  statutory  obligation 
under  NEPA,  two  questions,  therefore, 
remain.  Under  these  circumstances  can 
the  Commission  rely  on  existing 
exposure  guidelines  in  view  of  the  lack 
of  federal  standards?  If  it  can,  upon 
which  guidelines  should  it  rely? 

2,3.  First,  we  believe  that  the 
Commission  can  rely  on  existing 
exposure  guidelines  as  long  as  they  are 
technically  sound  and  scientifically 
supportable.  This  reliance  will  unable  us 
to  fulfill  our  explicit  NEPA  statutory 
obligation  to  assess  the  environmental 
impact  of  our  "major  actions"  with 
respect  to  potential  RF  and  microwave 
radiation  hazards. 

24.  Second,  regarding  the  exposure 
guidelines  on  which  the  Commission 
will  rely,  in  light  of  recent  developments, 
and  as  a  result  of  comments  received  in 
this  proceeding,  we  ari?  modifying  our 
original  proposal  for  evaluating  FR 
radiation  exposure  (see  Appendix  1). 
We  are  incorporating  by  reference  into 
our  NEPA  rules  the  guidelines 
recommended  by  the  American  National 
Standards  Institute  (ANSI)  entitled 
"American  National  Standard  Safety 
Levels  with  Respect  to  Human  Exposure 
to  Radio  Frequency  Electromagnetic 
Fields,  300  kHz  to  100  GHz"  (ANSI 
C95.1-1982).'«  We  believe  that,  for  the 
present,  our  use  of  the  ANSI  guidelines 
will  best  implement  our  statutory 
obligations  under  NEPA. 

25.  We  have  selected  the  non- 
government ANSI  guidelines  to  evaluate 
general  population  and  worker  exposure 
to  RF  radiation  because  they  are 
scientifically  based  and  widely  accepted 
guidelines  that  are  applicable  to  the 
general  population  as  well  as  to 
workers.  These  ANSI  guidelines  were 
both  mentioned  in  the  NPRM  and.  as 
discussed  in  more  detail  below, 
advocated  by  a  number  of  the 
respondents  in  lieu  of  the  OSHA 
occupational  exposure  guidelines. 
Although  we  have  neither  the  expertise 
nor  the  jurisdiction  to  develop  our  own 
radiation  exposure  guidelines,  we 
believe,  as  supported  by  comments 


received  in  this  proceeding,  that  the 
Commission  does  have  the  expertise 
and  authority  to  rncognize  technically 
sound  standards  promulg.ited  by 
reputable  and  competent  organizations 
such  as  ANSI.  The  OSHA  radiation 
protection  guide  upon  which  we  had 
originally  proposed  to  rely  was  based 
directly  on  the  prior  A.N'Sl  standard  of 
10  milliwatts  per  squa.-e  centimeter 
(mW/cm2)  oiiginally  issued  in  1966." 
A'NSl's  revision  of  that  standard,  in 
1982,  reflected  recently  acquired 
knowledge  of  the  biological  effects  of  RF 
radiation.  We,  therefore,  believe  that  the 
1982  A.NSI  standard  is  more  appropriate 
than  the  OSHA  advisory  guideline. 
Furthermore,  the  OSHA  guidelines  were 
wTitten  as  an  exposure  guide  for 
workers,  whereas  the  1982  ANSI 
recommendations  "are  intended  to 
apply  to  non-occupational  as  well  as  to 
occupational  exposures."  The  revised 
ANSI  guidelines  also  apply  to  a  broader 
frequency  range  than  the  OSFiA 
guidelines  and.  unlike  the  OSHA 
guidelines,  contain  recommendations  for 
exposure  in  the  standard  (AM) 
broadcast  band. 

26.  We  would  prefer  to  defer  in  this 
area  to  the  expert  federal  health  and 
safety  agencies.  We  believe,  however, 
that  NEPA  requires  us  to  consider  the 
environmental  impact  of  the  operations 
and  facilities  we  license  or  approve, 
regardless  of  whether  federal  stand.irds 
currently  exist  or  we  have  the  requisite 
expertise  to  set  such  standards.  For  our 
purposes  we  require  technically  sound 
and  widely  recognizes  guidelines  which 
are  scientifically  supportable.  Therefore, 
we  have  chosen  with  this  rule 
amendment  to  rely  upon  the  widely 
recognized  1982  ANSI  RF  radiation 
protection  guidelines  as  an 
environmental  processing  trigger 

27.  The  Commission  will  be  relying 
upon  the  ANSI  guidelines  to  facilitate 
our  environmental  review  obligations 
under  NEPA. '"Under  our  NEPA  rulo.s. 
environmental  concerns,  such  as  RF 
radiation  exposure,  are  weighed  and 
balanced  in  making  a  public  interest 
determination.  If  a  proposed  operation 
or  facility  will  result  in  human  exposure 
in  excess  of  the  ANSI  limits, 
environmental  analysis  will  be  required. 
However,  the  application  can  be 
amended  to  reduce  or  eliminate  the 
possibility  for  excessive  exposure.  If  an 
environmental  impact  statement  is 
necessary,  with  regard  to  RF  radiation, 
the  ANSI  guidelines  will  be  used  in 
determining  whether  the  environment.d 


'♦Sep  47  FR  57338  (19B2). 
"  Sfe  N'PR.M.  note  3.  supra. 


'  See  note  10.  supra. 


"  See  29  CHI  lfflO.99,  "Source  of  standards.' 
identifying  the  basis  for  OSHA  s  RF  radiation  guide. 
"See  note  4,  supra. 
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impact  or  risks  outweigh  the  benefits  of 
the  proposal. 

28.  We  are  aware  of  new  or  proposed 
recommendations  for  exposure  to  RF 
radiation  promulgated  by  other 
organizations  subsequent  to  the 
issuance  of  our  N'PRM.  For  example, 
new  exposure  guidelines,  more 
restrictive  than  the  ANSI  standard  for 
exposure  of  the  general  public,  were 
released  in  April.  1984.  by  the 
International  Radiation  I^otcction 
Association  (lRPA).'«The  National 
Council  on  Radiation  Protection  and 
Measurements  (.NCRP)  is  currently 
developing  RF  exposure  guidelines  for 
workers  and  the  public.  In  addition,  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIII)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  have 
recommended  or  are  developing 
recommendations  for  occupational 
exposure  to  RF  radiation,  and,  as 
discussed  previously,  F.PA  h;is  been  in 
the  process  of  developing  federal 
guidelines  for  RF  exposure.  While  IRPA 
has  now  issued  guidelines  and  other 
groups  may  do  so  in  the  future,  we 
believe  that  the  Commission  should  act 
on  the  basis  of  the  record  before  us  at 
the  present  time  rather  than  postpone 
action  indefinitely  as  we  seek  the 
ultimate  standard.  It  is  possible  that  we 
may  revisit  this  issue  and  recommend 
use  of  a  different  standard  in  the  future. 
I  lovvever.  for  the  present,  the  record 
before  us  supports  use  of  the  1982  ANSI 
standard. 

C.  License  Renewals  and  Modifications 

29.  We  have  determined  that  we  are 
legally  obligated  under  NEPA  to  include 
license  renewal  and  facility 
modification  applications  within  the 
scope  of  our  en\ironmental  processing 
guidelines.  To  clarify  as  well  as  quality 
the  applicability  of  our  amended  .\EPA 
processing  rules  to  such  applications, 
we  would  note  the  following  points. 
First,  both  the  NEPA  case  law  "and 


"'Interim  Guidelines  on  Limits  of  Expo.<ure  to 
Radiofrequenry  Electromagnetic  Fields  in  the 
Frequency  Range  from  100  kHz  to  300  GHz," 
published  in  Health  Physics.  Vol,  4«.  No.  4.  pp.  97,'>- 
na4  (April  1984). 

™Sce.  e.g..  Metropolitan  Edison  Co.  v.  People 
Against  Nuclear  Energy.  460  U.S.  766.  775  (1983) 
("The  federal  action  that  affects  the  environment  in 
this  case  is  permitting  renen-fd  operation  of  |the 
Three  Mile  Island — 1  nuclear  reactor]  ")  (emphasis 
added);  People  vs.  Nuclear  Energy  vs  Nuclear 
Regulatory  Commission.  678  F2d  222.  231  (D.C.  Cir. 
19821  (The  "  'maior  federal  action'  in  the  case  of 
T.Ml-1  is  .  .  .  the  Commission's  continued  exercise 
of  supervisory  responsibility  over  its  operation  and 
maintenance").  See  also  Far  East  Broadcasting  Co.. 
Inc..  65  FCC.  2d  496  (1977)  (FCC  denied  petition 
opposing  license  renewal  on  basis  of  alleged 
radiation  effects.) 


regulations  of  the  Council  on 
Environmental  Quality  implementing  the 
statute  °'  make  clear  that  the  statutory 
term  '"major  Federal  action"  includes 
both  new  and  continuing  Federal 
activities  such  as  initial  licensing  as 
well  as  license  renewals  and 
modifications. 

30.  Second.  NEPA  encompasses 
continuing  as  well  as  initial  federal 
actions  so  as  to  make  environmental 
quality  and  environmental  protection 
ongoing  concerns  of  every  federal 
agency. '^^  Third,  with  its  emphasis  on 
ongoing  environmental  quality  and 
protection  under  ever  changing 
environmental  circumstances,  the  NEPA 
statute  does  not  provide  for 
grandfathering  of  any  existing  facility  or 
project.'-' The  procedural  requirements 
of  the  statute,  however,  are  not 
applicable  to.  or  triggered  by,  existing 
facilities  but  only  apply  to,  and  are 
triggered  by,  applications  for  new 
facilities,  or  renewals  or  modifications, 
the  approval  of  which  would  constitute 
"major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment."" 


"  See.  e.g..  40  CFK  1508.18  1 1978)  defini-Tg  "major 
Federal  actions"  lo  "include  new  and  continuing 
activities."  See  also  Lee  v.  Resor.  348  F.  Supp.  389. 
395  (M.D.  Fla.  1972)  {citing  CEQ  guidelines  applying 
NF.PA  requirements  lo  continuing  programs  or 
activities.) 

'-See.  e.^'..  Lathoii  v.  Volpe.  455  F.2d  1111. 1116. 
1121  (9th  Cir.  1971)  (NEPA  does  not  apply 
retroactively,  but  it  is  applicable  to  continuing  those 
onguing  federal  projects,  including  those 
commenced  prior  to  )anuary  1,  1970  the  effective 
date  of  the  NEPA  slatulel:  40  CFR  1502.9((  HiKii). 
the  CFIQ  regulation  requiring  agencies  to  modify 
environmental  analyses  m  order  to  take  into 
account  "sigmricanl  new  circumstances  or 
information  relevsnt  to  environmental  concerns  and 
bearing  on  the  proposed  action  or  its  impact;" 
Scientists'  Institute  for  Public  Information,  Inc.  v. 
.AfC.  481  F.2d  1079.  1088  (1973):  .Monarch  Chemical 
Works.  Inc.  v.  £axo/).  452  F  Supp  493  (D.C.  Neb. 
1978).  cffdGO*  F  2d  1083  (8th  Cir  19~9);  Bennett  v. 
Taylor  Xb  F.  Supp.  80C  (D  C.  La.  1980). 

"Although  both  the  NEPA  statute  and  the 
accompanying  legislative  history  are  silent  on 
grandfathering,  the  legislative  intent  is  explicit  in  its 
enunciation  cf  concern  for  ongoing  environmental 
quality,  a  value  which  will  be  endangered  by,  and 
inconsistent  with,  grandfathering  of  facilities 
despite  possibly  changing  environmental 
circumstances  and  standards.  Consider  for  example 
the  situation  of  an  FM  radio  facility  first  licensed 
under  one  RF  exposure  standard  in  1985.  When  it 
comes  up  for  renewal  seven  years  later,  the 
application  should  be  examined  in  the  light  of 
current  environmental  circumstances  for  RF 
exposure  standards  in  1992  in  order  to  protect  both 
environmental  quality  and  the  public  health  and 
safely  al  that  lime.  Grandfathering  such  a  facility  tn 
1985.  however,  would  preclude  such  an 
examination. 

"See.  e.g..  40  CFR  1508.18  defining  "major 
Federal  actions." 


31.  Finally,  based  on  uidustry 
comments  received  in  this  proceeding,  it 
is  our  expectation  that,  in  fact,  the  vast 
majority  of  license  renewal  and  facility 
modification  applications  will  comply 
with  the  ANSI  standard  we  are 
incorporating  today  into  our  ,NEPA 
processing  guidehnes."Thus.  our 
approval  of  such  applications  in  most 
instances  will  not  constitute  a  "major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment"  so  as 
to  trigger  environmental  processing  with 
respect  to  RF  radiation.  Therefore,  as 
indicated  earlier,  we  expect  that  most 
licensed  operations  seeking  renewal  or 
modification  of  a  previously  approved 
facility  without  increasing  their  RF 
emissions,  would,  in  effect,  be  exempted 
from  further  Commission  environmental 
processing  of  the  particular  application. 
Remaining  then  for  such  processing 
would  be  those  applicatio.is  which 
would  not  comply  with  the  RJ-  radiation 
standards,  including  a  minority  of 
applications  for  new  facilities,  license 
renewals,  and  modifications  of  existing 
facilities. 

D.  Evaluation  of  Compliance 

32.  Many  respondents  raised 
questions  that  related  to  the  evaluation 
of  whether  a  facility  or  operation  was  in 
compliance  with  a  given  standard.  For 
example,  American  Telephone  and 
Telegraph  (ATiT)  expressed  its  concern 
that  "the  intent  of  the  proposed  rule  is 
not  sufficiently  clear  and  .  .  .  this  slight 
ambiguity  may  result  in  an  unnecessary 
burden  to  the  Commission  as  well  as 
applicants."  AT&T  argued  that  the 
proposed  rule  should  address  "real,  not 
merely  hypothetical,  situations  in  which 
the  emission  or  exposure  guidelines 
would  be  exceeded."  AT&T  urged  that 
the  rule  make  specific  reference  to 
exposure  "under  normal  working 
conditions"  and  "using  standard 
maintenance  and  repair  practices  '  and. 
with  respect  to  public  exposure,  should 
make  specif.c  reference  to  exposure  "in 
normally  accessible  areas." 

33.  Concern  over  measurement 
procedures,  particularly  in  the  near-field 
of  a  radiating  source,  was  expressed  by 
some  respondents.  Motorola  felt  that 
adoption  of  the  proposed  rules  without 
establishing  measurement  procedures 
was  "in  effect,  adoption  of  no  [r)ules  al 
all.  .  .  .  [Ejnforcement  of  the  rules 
could  be  next  to  impossible  in  near-.Held 
situations.  We  urge  the  Commission  to 
promulgate  (rjules  only  after  appropriate 
measurement  procedures  have  been 
established.  .  .  ."  (emphasis  in  original). 


"See.  e.g..  Commenis  of  Motorola.  Inc.  the  NAB, 
and  the  TVB.^C.  para.  11-13.  supra 
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Motorola,  therefore,  suggesttid  that  the 
Commission  consider  relying  upon  the 
new  ANSI  standard  as  a  basis  for  an  RF 
radiation  criterion  in  its  NEPA 
processing  rules  because  that  st.indard 
provides  for  an  alternative  measurement 
technique  for  near-field  exposure. 

34.  NAB  also  mentioned  potential 
measurement  problems  and  pointed  out 
that  far-field  measurement  techniques 
and  formulas  may  not  be  applicable  in 
th6  near-field.  NAB  suggested  that 
broadcasters  be  allowed  to  rely  on 
actual  measurements  made  by  qualified 
enginpnrs  in  lieu  of  being  obliged  to  use 
far-field  formulas  for  characterizing  RF 
energy  levels. 

35.  In  its  comments.  NAB  also 
discussed  the  problem  of  loi.ations 
where  many  different  sources  of  RF 
energy  are  present.  NAB  contended  that 
"|i]n  some  instances,  there  is  no 
practical  alternative  but  to  locate  a 
variety  of  transmitting  antennas  on  one 
tall  buidling  or  mountain  peak.  At  these 
locations,  the  cumulative  radiation 
levels  might  exceed  the  new  A.NSI 
standard — but  almost  never  in  any  area 
accessible  to  the  public."  NAB  suggested 
that  the  Commission  should  consider 
various  methods  to  prevent  exposure  to 
hazardous  radiation  at  these  sites  but 
maintained  that  "[n]o  license  or 
applicant  should  be  subjected  to  special 
processing  where  transmitting 
equipment  under  that  licensee's  control 
by  itself  produces  radiation  levels  not  in 
excess  of  the  standards." 

36.  In  order  to  address  these  various 
concerns  related  to  the  determination  of 
compliance  with  standards,  and  to  give 
guidance  to  our  licensees,  we  plan  to 
issue  a  technical  bulletin  which  will  be 
developed  by  Commission  staff  before 
the  effective  date  of  our  rule 
amendment.  This  bulletin  will  discuss 
prediction  methodology,  evaluation  of 
exposure  situations,  measurement 
problems,  multiple  source  siting,  and 
other  relevant  issues.  For  example,  in 
the  case  of  a  simple,  isolated,  broadcast 
antenna,  a  "worst-case"  prediction  for 
power  density  in  the  far-field  of  the 
antenna  can  be  made  by  dividing  the 
effective  isotropic  radiated  power  (EIRP) 
by  either  47rR'  or  irR^  (depending  on 
whether  100%  ground  reflection  is 
assumed),  where  R  =  the  minimum 
distance  from  the  antenna  where  people 
might  be  exposed.  Although  geni;rally 
applicable  in  the  far-field,  this 
prediction  method  could  also  be  used  to 
estimate  a  "worst-case"  upper  ii/m't  for 
intensities  in  the  near-field  of  simple, 
isolated,  broadcast  antennas.  The  use  of 
such  a  formula  could  provide  prima 
facie  evidence  that  a  station  would  be  in 
compliance  with  the  A.NSI  standard. 


Other  appropriate  methods  would  be 
acceptable  for  evaluating  compliance, 
including  actual  measurement  data  as 
suggested  by  NAB. 

37.  With  regard  to  AT&Ts  concerns 
over  the  interpretation  of  standards,  we 
believe  that  the  ANSI  standard  on 
which  we  propose  to  rely  is  reasonably 
clear  as  to  its  applicability.  Since  we 
intend  to  rely  on  guidelines  established 
and  dt^fined  by  a  qualified,  non- 
government, standard-setting 
org.inization,  we  are  not  in  a  position  to 
r«>write  or  modify  them.  Such  guidelines 
should  be  self-explanatory,  and  it  will 
be  the  responsibility  of  the  applicant  to 
demonstrate  compliance  with  them. 
However,  to  avoid  confusion  our 
forthcoming  bulletin  will  discuss 
applicability  of  the  ANSI  standard  and 
its  interpretation.  It  should  be 
emphasized  that  accessibility  is  a  key 
factor  in  determining  compliance  with 
an  exposure  standard.  Compliance  can 
often  be  realized  by  appropriate 
restrictions  on  accessibility  to  the 
environment  surrounding  an  RF 
transmitting  source. 

38.  In  the  future,  it  is  expected  that 
various  standard-setting  agencies  and 
organizations  will  be  Issuing  information 
on  prediction  methods  and  measurement 
procedures  for  use  in  evaluating 
exposure  to  RF  radiation.  For  example, 
ANSI.  EPA.  and  NCRP  [see  para.  28, 
s'jpru]  are  all  working  separately  to 
develop  further  documentation  on  this 
topic.  In  the  meantime,  as  noted,  the 
ANSI  C95. 1-1982  standard  incorporates 
certain  measurement  guidelines.^* 
Therefore,  our  reliance  on  the  ANSI 
standard  should  address  the  concerns 
expressed  regarding  the  need  for 
Commission  clarification  of 
measurement  procedures. 

39.  Concerning  the  problem  of  multiple 
transmitters  at  the  same  location,  if  a 
proposed  facility  or  modification  would 
result  in  an  incremental  increase  in  RF 
radiation  in  an  accessible  area  causing 
overall  non-compliance  with  the 
specified  guidelines,  then  we  can  see  no 
practical  way  to  address  this  situation 
other  than  to  require  an  environmental 
assessment  of  the  proposal.  Existing 
facilities  that  are  not  proposing 
modifications  in  their  operations  or  are 
not  applying  for  renewal  would  not  be 
subjected  to  NEPA  processing  under  our 


"See  A.\SI  C95.3-1973.  "American  National 
Slandard  Techniques  and  Instnimenlalion  for  the 
Measurement  of  Polentiiilly  Hazardous 
Electromagnflic  Radiation  al  Microwave 
Frequencies"  and  ANSI  C95.5-1981.  "American 
National  Standard  Recommended  Practice  for 
Measurement  of  Hazardous  Electromagnetic 
Kields — RF  and  Microwave."  Both  publications  are 
available  from  ANSI.  Sen  note  10.  supro.  for 
address. 


rules.  In  the  case  of  renewals  at 
multiple-use  sites,  all  licensees  involved 
will  he  jointly  responsible  for  resolving 
problems  that  may  arise  relative  to 
exposure  to  RF  radiation.  Further 
guidance  on  evaluation  of  multiple-use 
situations  will  be  provided  in  the 
bulletin, 

E.  Dotkut  79-163  and  Cotegorica! 

Exclusion 

40.  Motorola,  Inc.,  although  generally 
supporting  the  Commission's  proposed 
rule,  urged  us  to  incorporate  the 
substance  of  Docket  No.  79-163  into  this 
rulemaking  proceeding.  Docket  79-163 
involves  amending  the  Commission's 
rules  for  implementing  NEPA  so  that  the 
rules  will  be  in  accordance  with  the 
latest  directives  of  the  Council  on 
Environmental  Quality  (CEQ)."In 
particular.  Motorola  argued  that  the 
"categorical  exclusion  "  principle  of  the 
rules  proposed  in  Docket  79-163  should 
be  incorporated  here.  **  According  to 
Motorola,  incorporation  of  the 
categorical  exclusion  principle  "will 
most  effectively  accommodate  the 
likelihood  that  most  applications  for 
equipment  authorizations  or 
transmitting  facilities  will  not  have  a 
significant  affect  [sic]  on  the  quality  of 
the  human  environment  and  thus  be 
explicJty  excluded  from  the 
Commission's  environmental  processing 
requirements."  (emphases  in  original) 

41.  The  Commission  understands  the 
concerns  of  Motorola  regarding  this 
issue.  We  believe,  however,  that  it  is 
beyond  the  scope  of  this  present 
rulemaking  proceeding  to  incorporate 
into  it  the  substance  of  Docket  No.  79- 
163.  This  present  proceeding  is  narrinvly 
limited  in  both  scope  and  purpose  and  is 
designed  solely  and  simply  to  add  an  RF 
radiation  criterion  to  the  Commission's 
environmental  processing  rules.  Docket 
No.  79-163,  on  the  other  hand,  is  a  much 
broader  proceeding  which  would  amend 
the  entire  set  of  Commission  rules  for 
implementing  NEPA  in  accordance  with 
revised  NEPA  regulations  issued  by  the' 
Council  on  Environmental  Quality.  We 
believe  this  latter  proceeding  deserves 
separate,  thorough  consideration  by  the 
Commission.  Inclusion  of  this  more 
extensive  proceeding  within  the 
confines  of  the  present  rulemaking 
would  only  confuse  the  latter's 
consideration  and  delay  its  completion. 
With  reg.ird  to  Motorola's  desire  for 


"Soe  44  FR  38913  (1979). 

"The  CEQ  (guidelines  allow  agencies  to  identify 
actions  which  do  not  normally  have  a  significant 
effect  on  the  quality  of  the  human  environment  and 
to  "categorically  exclude"  such  actions  from 
environmental  processing  requirements.  See  40  CFR 
Parts  1, '100-1508.  et  seq. 
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"categorical  exclusion"  as  proposed  in 
Docket  79-163.  we  point  out  that,  hy 
establishing  a  threshold  for  radiation 
review  under  our  NEPA  procedures  in 
Docket  79-144,  we  are.  in  effect,  already 
categorically  excluding  certain  types  of 
transmitting  operations  and  facilities. 
Moreover,  we  are  proposing  in  the 
accompanying  Further  Notice  a  broader 
application  of  the  principle  of 
categorical  exclusion.-* 

F.  Federal  Preemption  of  Local  and 
State  Standards 

42.  We  continue  to  be  aware  that, 
largely  due  to  the  lack  of  a  federal 
standard,  various  state  and  local 
jurisdictions  around  the  country  either 
have  adopted  or  have  proposed 
standards  for  exposure  of  the  general 
public  to  RF  radiation.  The  issue  of 
federal  preemption  of  such  local  and 
state  RF  standards  was  a  recurring 
theme  in  many  of  the  comments.  Several 
of  the  respondents  stressed  the  need  for 
a  federal  radiation  standard  to  preempt 
possibly  inconsistent  and  nonuniform 
state  and  local  regulation  of  RF 
radiation.^"  Others  called  for  the 
issuance  of  a  Commission  policy 
statement  on  federal  preemption  of  slate 
and  local  RF  exposure  standards  that 
may  adversely  affect  operations  and 
public  availability  in  interstate 
telecommunications  services.*' 

43.  We  have  reviewed  these 
comments  closely  and  given  the  matter 
serious  consideration.  However,  we  do 
not  believe  it  is  necessary  at  this  time  to 
resolve  the  issue  of  federal  preemption 
of  state  and  local  RF  radiation 
standards.'-  Should  non-federal  RF 
radiation  standards  be  adopted. 
adversely  affecting  a  licensee's  ability  to 
engage  in  Commission-authorized 
activities,  the  Commission  will  not 
hesitate  to  consider  this  matter  at  that 
time. 


"See  para.  58.  infra,  for  discussion  of  our 
proposal  regarding  categorical  exclusion. 

"'See.  e.g..  Comments  and  Reply  Comments  of  the 
Amtrican  Radio  Relay  League  (ARRI.).  and  CBS. 
Inc. 

"  See,  e.^..  Comments  and  Reply  Comments  of  the 
TVB.^C.  the  NAB,  and  Thomas  C.Agoston. 

"To  our  knowledge,  only  Po.-tland  and 
Multnomah  County,  Oregon,  the  Commonwealth  of 
Massachusetts,  the  stale  of  New  Jersey  ,  and  the 
New  York  Port  Authority  have  adopted  RF  radiation 
standards  concerning  general  population  exposure. 
The  New  York  Port  Authority  standard  applies 
solely  to  facilities  transmitting  from  the  World 
Trade  Center  in  New  York  City.  A  few  other  states 
are  also  considering  the  adoption  of  RF  radiation 
exposure  standards.  For  further  details  of  these 
state  and  local  actions,  sfe  comments  or  reply 
comments  filed  in  this  proceeding  by  the  American 
Radio  Relay  League,  the  Association  for  Broadcast 
Engineering  Standards.  Inc..  the  National 
Association  of  Broadcasters,  and  the  TV 
Broadcasters  All  Industry  Committee. 


G.  Other  Issues 

44.  Various  respondents  raised  a  few 
other  issues,  mostly  dealing  with 
particular  operations  or  exposure 
situations.  For  example,  the  Radio 
Officers  Union  (ROU)  of  the  National 
Marine  Engineers'  Beneficial 
Association,  AFL-CIO.  submitted 
comments  pertinent  to  the  maritime 
mobile  service.  Although  ROU  could 
foresee  no  RF  hazards  associated  with 
conventional  maritime  radio 
transmitters  and  ship  radar  equipment, 
the  union  felt  that  shipboard  satellite 
earth  stations  posed  a  potential  hazard 
that  should  be  promptly  addressed  by 
OSHA  and  the  FCC.  The  ROU  stressed 
that  there  are  presently  no  safety 
regulations  with  regard  to  both 
installation  and  operation  of  ship  earth 
terminals.  According  to  the  ROU,  the 
primary  hazard  of  such  equipment 
results  from  their  antennas  frequently 
being  mounted  only  a  few  feet  above 
deck  level.  The  union  also  expressed 
concern  about  port  operation  of  satellite 
equipment  with  regard  to  tankers,  LNG 
carriers,  ammunition  ships,  and  similar 
vessels,  as  well  as  the  potential  for 
exposure  of  persons  standing  dockside. 

45.  Some  respondents  urged  the 
Commission  to  exclude  certain  types  of 
transmitters  from  consideration  under 
the  NEPA  processing  rules  because  of 
the  apparent  incapacity  of  these  devices 
to  cause  potentially  hazardous  exposure 
to  RF  radiation.  For  example.  Motorola 
mentioned  portable  radios  operating 
between  300  kHz  and  1  GHz  with  output 
powers  of  seven  watts  or  less.  NAB 
suggested  an  exemption  for  mobile 
electronic  news  gathering  ("ENG") 
equipment  used  by  broadcasters. 
According  to  N.'\B,  "these  services  also 
pose  virtually  no  health  hazard  because 
of  the  transient  nature  of  the  exposure," 
NAB  further  urged  the  Commission  to 
exclude  all  transmitters  with  power 
outputs  below  ten  watts  from  the 
environmental  assessment  rules. 
Similarly,  ARINC  urged  the  Commission 
to  exclude  the  aeronautical  mobile 
service  from  consideration  under 

§  1.1305.  and  ARRL  proposed  an 
exemption  for  amateur  radio. 

46.  These  issues  are  important  and  are 
of  concern  to  the  Commission. 
Suggestions  concerning  the  placement  of 
antennas  and  the  possible  categorical 
exclusion  of  specific  types  of 
transmitters  provide  us  with  useful 
information  that  can  be  used  in  the 
development  of  FCC  policy  with  respect 
to  the  evaluation  of  the  environmental 
impact  of  Commission  actions.  Our  rule 
amendment  will  only  apply  to 
transmitting  facilities  that,  in  our 
judgment,  could  have  a  significant 


environmental  effect  with  regard  to  RF 
radiation  exposure.  Other  types  of 
transmitters  such  as  those  discussed 
above  would  be  categorically  excluded 
from  the  provisions  of  the  rule  as 
proposed  in  out  Further  Notice^^ 

47.  Another  topic  mentioned  by 
several  respondents  was  the  matter  of 
FCC  participation  in  the  rulemaking 
activities  of  health  and  safety  agencies 
such  as  EPA  and  OSHA  TVBAC 
pointed  out  that  one  of  the  original 
purposes  of  this  docket  was  to  provide 
documentation  the  Commission  could 
use  in  assisting  other  government 
agencies  in  developing  RF  safety 
standards  that  would  adequately  take 
into  account  the  impact  of  standards  on 
FCC  regulatees.  TVBAC,  ABES,  and 
CBS  all  encouraged  the  Commission  to 
be  an  active  participant  in  the 
proceedings  of  other  federal  agencies. 
To  quote  TVBAC,  "[t]he  FCC  should 
actively  encourage  and  assist  EPA  and 
OSHA  in  developing  definite  national 
RF  radiation  standards  with  due  regard 
for  their  effect  on  publicly  important 
comunications  services." 

48.  In  this  context,  it  should  be  noted 
that  the  Commission  has  cooperated 
with  EPA  in  its  development  of  "Federal 
Guidance"  for  public  exposure  to  RF 
radiation.  The  Commission  has 
participated  in  meetings  of  an 
interagency  working  group  that  was 
established  by  EPA  to  assist  it  in 
preparation  of  its  guidelines.  The  FCC 
also  maintains  a  liaison  relationship 
with  other  agencies  which  may  be 
involved  in  future  standard-setting 
activitii^s  with  regard  to  RF  radiation. 

IV.  Conclusions 

49.  As  a  result  of  our  consideration  of 
the  comments  and  reply  comments 
received  in  this  proceeding  and  an 
analysis  of  the  Commissions  statutory 
obligations,  we  have  come  to  the 
following  conclusions  regarding 
potential  radiofrequency  (RF)  radiation 
hazards  from  FCC-regulated  operations 
and  facilities.  Although  the  Commission 
has  neither  the  expertise  nor  the 
authority  to  develop  its  own  health  and 
safety  standards,  we  are  required  by  the 
National  En\ironmental  Policy  Act  of 
1969  (NEPA).  42  U.S.C.  4321  et  seq. 
(1976),  to  consider  whether  Commission 
actions  will  significantly  affect  the 
quality  of  the  human  environment,  42 
U.S.C." 4332(2)(c).  For  this  reason,  we  are 
today  amending  our  rules  implementing 
NEPA  to  provide  for  assessment  under 
our  environmental  rules  of  applications 
for  construction  permits  or  licenses  to 
transmit,  including  renewals  and 


'Stp  para.  58.  infra. 


modifications  thereof,  which  would 
result  in  non-compliance  with  applicable 
health  and  safety  standards  for 
exposure  to  RF  radiation.  Our  concern  is 
that  any  significant  impact  on  the 
human  environment  with  respect  to  RF 
radiation  should  be  taken  into  account 
as  a  part  of  Commission  procedures  for 
approving  transmitting  facilities  and 
operations. 

50.  We  had  originally  proposed  to 
evaluate  exposure  of  the  population  at 
large  on  the  basis  of  advisory  guidelines 
issued  by  the  Occupational  Safety  and 
Health  Administration  (OSHA)  for 
exposure  of  workers  to  RF  radiation. 
However,  the  OSHA  radiation 
protection  guide  was  based  on  a  non- 
government exposure  standard  which 
has  since  been  revised  in  light  of  current 
knowledge  of  the  biological  effects  of  RF 
radiation.  The  revised  standard  is 
written  to  apply  to  both  workers  and  the 
general  public.  Several  respondents  in 
this  proceeding  urged  us  to  use  this 
widely  recognized  RF  exposure 
standard,  issued  in  1982  by  the 
American  National  Standards  Institute 
(ANSI),  as  an  interim  guideline.  Some 
respondents,  including  the  EPA, 
expressed  concern  over  our  original 
proposal  to  use  a  standard  that  may  not 
offer  sufficient  protection  for  the  public 
with  regard  to  radiation  exposure. 
Additionally,  the  Office  of  Management 
and  Budget  has  encouraged  government 
use  of  voluntary,  non-government 
standards  whenever  possible. 

51.  We  believe  the  fact  that  there  are 
currently  no  mandatory  federal 
standards  for  exposure  of  the  public  to 
RF  radiation  does  not  excuse  us  from 
our  obligations  under  NEPA  to  evaluate 
FCC  actions  for  significant 
environmental  impact.  Therefore,  we 
have  modified  our  original  proposal  by 
adding  a  provision  for  using  the  revised 
A.\'SI  standard  as  a  processing  guideline 
for  human  exposure  to  RF  radiation.  The 
ANSI  standard  will  be  the  triggering 
mechanism  for  environmental 
assessment  in  all  situations  where  our 
rule  amendment  applies. 

52.  We  believe  that  applications  for 
transmitting  facilities  which  are  in 
compliance  with  applicable  health  and 
safety  standards  for  RF  radiation  would 
not  ordinarily  have  a  significant  effect 
on  the  environment  and  thus  would  not 
fall  within  our  NEPA  analytical 
processes,  at  least  with  regard  to  RF 
radiation.  On  the  other  hand, 
applications  for  facilities  that  are  not  in 
compliance  with  applicable  health  and 
safety  standards  for  RF  radiations  will 
require  a  more  thorough  analysis  of  their 


environmental  impact.^* The  amendment 
to  our  rules  that  we  are  making  today 
will  assure  that  analysis.  In  our  view 
then,  our  statutory  oblligations  under 
.NEPA  with  respect  to  RF  radiation  will 
have  been  satisfied. 

53.  Therefore,  we  are  today  adding  a 
new  paragraph  (d)  to  subpart  I  of  part  1 
of  the  Commission's  Rules  [see 
Appendix  1).^' Under  this  rule,  a 
narrative  environmental  statement  and 
processing  under  our  NEPA  rules  will  be 
required  for  initial  and  renewal  licensing 
applications  or  for  applications  seeking 
modifications  of  existing  facilities  for 
the  services  and  facilities  listed  below  if 
the  operation  in  question  would  not 
comply  with  the  applicable  guidelines 
for  exposure  of  workers  or  the  general 
public  to  radiofrequency  radiation.  This 
rule  change  uses  noncompliance  with 
guidelines  issued  by  a  widely 
recognized,  non-government 
organization  as  the  processing  trigger  for 
invoking  our  environmental  processing 
procedures. 

54.  The  rule  amendment  we  are 
adopting  today  will  initially  only  apply 
to  actions  taken  by  the  Commission 
with  respect  to  the  following  facilities 
authorized  by  the  FCC  Rules  and 
Regulations:  (1)  Broadcast  facilities 
authorized  under  Part  73;  (2)  broadcast 
facilities  authorized  under  Part  74 
(subparts  A  and  G  only):  (3)  satellite- 
earth  stations  authorized  under  Pari  25; 
and  (4)  experimental  facilities 


''II  should  also  be  noted  thai  under  the 
Commission's  pi^sent  rules  implementing  .\EPA.  the 
Commission  mdv.  on  its  ovMi  motion  or  on  the 
motion  of  an  Interested  person,  decide  that  the 
preparation  of  an  environmental  Impact  statement 
is  warranted.  47  CFR  1  1305(c|  (1977).  See  also  47 
CFR  1  1313(b)|2)  with  regard  to  staff  responsibility 
for  preparing  a  draft  environmental  impact 
statement. 

"The  final  language  of  the  rule  we  are  issuing 
has  t)een  modified  from  the  text  of  the  proposed  rule 
in  several  respects,  all  of  which,  we  t>elieve.  are 
withm  the  scope  of  our  original  ,\PRM.  We  have 
modified  the  proposed  rule  to  that  it  will  only  apply 
to  certain  services  and  have  added  a  note  to  that 
effect.  We  have  clarified  the  introductory  clause  to 
make  clear  that  we  are  adding  to  the  "major 
actions  "  listed  in  paragraph  |a|  and  to  the 
provisions  of  paragraph  (c)  of  i  M.305  of  the 
Commission's  NEPA  rules.  We  have  deleted  the 
proposed  paragraph  dealing  with  emission 
standards  for  RF  radiation  since  the  only  applicable 
standard  would  be  the  one  established  for 
microwave  ovens  by  the  Food  and  Drug 
Administration,  and  no  evidence  has  been 
presented  that  microwave  ovens  constitute  a  hazard 
to  the  public  from  RF  radiation.  We  have  added 
language  to  clarify  the  applitability  of  this  rule  to 
license  renewals  and  modifications  of  existing 
facilities,  as  fully  explained  in  para.  29-31,  supra. 
We  have  revised  the  language  in  paragraph  (d)  to 
incorporate  by  reference  into  our  .'VEPA  processing 
rules  (he  ANSI  standard,  C95. 1-1982.  Finally,  we 
have  deleted  reference  to  federal  standards  or 
guidelines  in  order  to  allow  for  flexibility  in  our 
consideration  of  the  applicability  of  such  standards 
or  guidelines  lo  our  statutory  obligations  under 
NEPA. 


authorized  under  part  5.  Based  on 
information  received  to  date  in  this 
proceeding,  we  believe  that  there  is 
sufficient  evidence  that  transmitting 
facilities  in  these  categories  could 
possibly  create  situations  in  which 
applicable  safety  standards  for  exposure 
to  RF  radiation  might  be  exceeded. 
Because  facilities  in  the  above 
categories  may  operate  with  relatively 
high  power  levels  or  may  be  located  in 
or  near  accessible  areas,  such  facilities 
will  be  subject  to  this  rule  amendment 
and  possible  NEPA  processing. 

55.  Maximum  power  limitations  for 
broadcast  facilities  authorized  under 
Part  73  range  from  50  kilowatts  (AM 
radio)  to  over  megawatts  (UHF 
television).  Also,  for  applicable  Part  74 
facilities  there  are  no  limitations  on 
maximum  power  under  Subpart  A 
(experimental  broadcast  stations),  and 
under  Subpart  G  (low  power  television) 
no  maximum  for  effective  radiated 
power  is  stipulated.  Therefore,  these 
various  broadcast  facilities  may  operate 
with  effective  radiated  powers  (ERP)  of 
thousands  to  millions  of  watts.  Since 
broadcast  transmitters  are  sometimes 
located  in  areas  that  are  accessible  to 
workers  or  the  general  public,  and 
broadcast  stations  generally  transmit 
over  major  portions  of  a  24  hour  day,  it 
is  possible  that  such  transmitters  could 
cause  exposures  in  excess  of  safety 
standards.  Moreover,  comments  filed 
previously  in  this  proceeding  presented 
evidence  that  it  is  possible  for  some 
broadcast  facilities  to  create  conditions 
that  might  lead  to  significant  human 
exposure  to  RF  radiation.'* 

56.  Transmitting  satellite-earth 
stations  authorized  under  Part  25  of  the 
FCC  Rules  and  Regulations  operate  with 
very  high  ERPs.  However,  the  high 
degree  of  directionality  of  the 
transmitted  beam  makes  excessive 
exposure  unlikely.  Our  experience  over 
the  past  several  years  in  this  area  and 
on-site  measurements  have 
demonstrated  that  normal  design  and 
operating  practice  make  it  highly 
unlikely  that  workers  or  the  general 
public  would  be  exposed  to  excessive 
levels  of  RF  radiation  from  these 
facilities.  Nevertheless,  we  believe  it 
necessary  to  subject  these  facilities  to 
the  provisions  of  this  rule  because  of  the 
high  amounts  of  RF  energy  involved. 
Similarly,  experimental  facilities 
authorized  under  Part  5  may  operate 
with  relatively  high  power  levels,  and, 
therefore,  will  be  subject  to  this  rule 
amendment. 


96. 


"See  VPRM,  note  1.  supra,  at  para   19.  39-43  95- 


Federal  Register  /   Vul.  50.  N'd.  54  /  VVednPsday.  March  20,   19R5    '   Rules  and  Regulations         11159 


57.  It  should  be  noted  at  this  point  that 
we  have  already  been  reviewing 
radiation  hazards  of  land  bused 
satellite-earth  stations  as  part  of  our 
domestic  satellite  earth  station  licensing 
process  since  our  1972  Mcniorandum 
Opinion  and  Order  in  Docket  No. 
16495.'"  Since  the  rule  amendment  we 
adopt  today  will  be  a[5plicable  to 
satellite-earth  stations  authorized  under 
Part  25  of  the  FCC  Rules,  it  will 
supersede  the  1972  action. 

58.  With  regard  to  other  categories  of 
FCC-regulated  operations  and  facilities, 
because  of  relatively  low  operating 
power  levels,  intermittent  use,  or 
relative  inaccessibility,  it  appears 
unlikely  that  they  would  cause  exposure 
in  excess  of  safety  standards  during 
routine  use.  Therefore,  we  are  today 
also  issuing  a  Further  Notice  of 
Proposed  Rule  Making  ^*  in  which  we 
propose  to  exclude  from  the  provisions 
of  this  rule  other  transmitting  facilities 
and  sources  which  are  not  included  in 
the  categories  listed  above.  Through  this 
Furtlwr  Notice  we  are  soliciting 
information,  comments,  opinions,  and 
suggestions  relevant  to  the  legitimacy  of 
this  proposed  categorical  exclusion. 
Comments  received  in  response  to  this 
Further  Notice  will  be  used  to  determine 
whether  further  revisions  are  necessary 
at  this  time  in  the  FCC's  rules  with 
respect  to  this  issue  and  whether  there 
are  other  RF  sources  and  transmitting 
facilities  which  should  be  subject  to  this 
rule  amendment.  As  discussed  in  note 
34,  supra,  even  though  we  are  proposing 
to  exclude  a  large  number  of 
Commission  actions  from  consideration 
under  this  rule,  the  Commission  "on  its 
own  motion  or  on  motion  of  any 
interested  person,  may  determine  that 
the  environmental  consequences  of  a 
particular  action  are  such  as  to  warrant 
preparation  of  an  environmental  impact 
statement."  See  §  1.1305!c)  of  the  FCC 
Rules  and  Regulations. 

59.  In  our  Further  Notice  we  are  also 
proposing  the  inclusion  of  shipboard- 
satellite  earth  stations,  authorized  under 
Part  83,  Subpart  AA,  of  the  FCC  Rules 
and  Regulations,  in  the  category  of 
facilities  to  which  our  rule  amendment 
would  apply.  We  believe  that,  because 
of  the  relatively  high  effective  radiated 
power-of  ship-satellite  earth  stations, 
and  because  of  the  questions  regarding 
safety  raised  by  the  ROU.  an 
environmental  analysis  of  some  of  these 


"  Sec  In  the  Matter  of  Establishment  of  Domestic 
Communications-Satellite  Facilities  />.!'  Non- 
Government  Entities.  36  F.C.C.  2d  oai.  700-704 
(1972). 

**  Further  Notice  of  Proposed  Bute  Making.  Gen, 
Docket  7»-144.  FCC  85-OT.  published  Miirch  18, 
1985. 


transmitters  may  be  necessary.  Even 
though  the  transmitted  beams  from 
these  antennas  are  highly  directional, 
there  may  be  reason  to  be  concerned 
over  the  possibility  of  excessive 
exposure.  However,  we  point  out  that  at 
this  time  the  inclusion  of  these  facilities 
is  only  a  proposal,  and  we  believe  that  a 
complete  record  in  support  of  this  action 
is  needed.  We  invite  comment  on  this 
proposal. 

60.  Regarding  paperwork  burden,  it 
should  be  noted  that  most  applicable 
FCC  forms  already  incorporate,  or  will 
be  modified  to  incorporate,  a  short 
provision  inquiring  as  to  whether  the 
application  would  constitute  a  major 
action  under  our  NEPA  rules.  This 
check-off  procedure  will  still  be 
applicable  with  regard  to  the  amended 
rule.  Moreover,  we  believe  that  the 
overwhelming  majority  of  applications 
to  the  Commission  will  not  be  subject  to 
environmental  impact  analysis  as 
provided  for  in  our  NEPA  rules  and  by 
this  amendment, 

61.  While  we  are  aware  of  the 
adoption  of  standards  in  this  area  by 
local  and  state  authorities,  we  do  not 
believe  it  is  necessary  at  this  time  to 
resolve  the  issue  of  federal  preemption 
of  state  and  local  RF  radiation 
standards.  Should  non-federal  standards 
be  adopted,  adversely  affecting  a 
licensee's  ability  to  engage  in 
Commission-authorized  activities,  the 
Commission  will  not  hesitate  to  consider 
this  matter  at  that  time. 

62.  In  summary,  because  of  the 
requirements  of  the  National 
Environmental  Policy  Act,  we  are 
adopting  an  amendment  to  Part  1  of  our 
rules  which  will  enable  the  Commission 
to  consider  whether  its  actions  will 
significantly  affect  "the  quality  of  the 
human  environment"  with  respect  to 
human  exposure  to  radiofrequency 
radiation.  At  the  present  time  we  will 
rely  on  provisions  of  the  ANSI  RF 
radiation  standard  as  a  processing 
guideline  to  e\aluate  applications  under 
our  environmental  processing  rules.  We 
believe  that  our  use  of  the  widely 
recognized  ANSI  standard  will,  at  this 
time,  best  meet  our  obligations  under 
NEPA  for  environmental  analysis  of 
exposure  to  RF  radiation. 

V.  Regulatory  Flexibility  Act  Final 
Analjsis  "■ 

A.  Reason  for  Action 

The  Commission  has  considered 
comments  received  in  response  to  its 


"  This  annlysis  is  made  pursuant  to  the 
provisions  of  the  Rpgulatorj'  Flexibility  Art  of  1980, 
5  II.SC.  603. 


Notice  of  Proposed  Rule  Making  in 
Docket  7&-144.  The  comments  recei\  ed 
generally  support  the  view  that  a 
clarification  of  Commission 
responsibilities  is  required  to  avoid 
t;onfusion  among  those  entities 
regulated  by  the  Commission  regarding 
their  own  responsibilities  with  respect 
to  potential  hazards  of  radiofrequency 
(RF)  radiation.  Furthermore,  the 
National  En\  ironmental  Policy  Act  of 
1969  (NEPA),  42  U.SC  4321  et  seq. 
(1976),  requires  the  Commission  to 
consider  whether  the  facilities  and 
operations  it  licenses  or  authorizes  will 
significantly  affect  "the  quality  of  the 
human  environment."  For  these  reasons, 
we  are  amending  our  rules  implementing 
NEPA  to  address  situations  involving 
non-compliance  with  standards  for 
exposure  to  RF  radiation. 

B.  The  Objective 

The  Commission  is  amending  its  rules 
implementing  NEPA  in  order  to  clarify 
its  policy  with  regard  to  potential 
hazards  from  RF  radiation  emitted  by 
transmitting  facilities  that  we  license  or 
authorize  and  to  t  nmply  with  our  legal 
obligations  under  NEP.^. 

C.  Legal  Basis 

This  action  is  based  on  the  obligations 
imposed  on  the  Commission  by  NEPA. 
supra,  and  is  in  furtherance  of  sections 
4(i).  4(j).  and303[r]of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i).  154(j)  and 
303(r)  (19"81.  These  provisions  permit 
the  Commission  to  make  rules  and 
regulations  not  inconsistent  with  other 
existing  laws,  "as  may  be  necessary  in 
the  execution  of  its  functions,"  and  "to 
carry  out  the  provisions  of  the 
Communications  Act. 

D.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Affected 

It  is  expected  that  there  will  be  no 
significant  impact  on  most  small  entities 
that  the  FCC  regulates.  Small  entities 
that  may  be  in  violasion  of  present  or 
future  health  and  safety  standards  for 
RF  radiation  could  be  affected  because 
of  corrective  actions  that  might  be 
necessary  to  bring  them  into 
compliance.  However,  we  believe  ttiat 
the  great  majority  of  the  facilities 
licensed  or  authorized  by  the 
Commission  will  be  in  compliance  with 
the  indicated  radiation  guidelines. 

E.  Recording.  Recordkeeping,  and  Other 
Compliance  Requirements 

No  specific  record-keeping 

requirements  are  contained  in  the  new 
rules.  Certain  applicants  for 
construction  permits,  licenses,  renewals, 
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dnd  facility  modifications  may  be 
expected  to  show  compli.ince  with  an 
RF  radiJtion  exposure  slcindard.  "Major 
rictlons."  as  defined  under  our  NEPA 
rules,  will  include  facilities  not  in 
compliance  with  provisions  of  standard 
C95. 1-1^82  recommended  by  the 
American  National  Standards  Institute. 
Applicants  for  construction  permits, 
licenses  to  transmit  or  renewals,  thereof, 
or  modifications  to  existing  facilities 
must  notify  the  Commission  when  the 
operation  in  question  would  not  comply 
with  the  provisions  of  the  guidelines 
indicated  in  §  1.1305(d)  and  indicate 
what  corrective  measures  or  precautions 
will  be  taken  to  assure  compliance.  Such 
notice  can  be  provided  through 
applicable  FCC  forms  which  already 
incorporate,  or  will  be  modified  to 
incorporate,  a  short  provision  inquiring 
as  to  whether  particular  applications 
constitute  a  "major  action"  under  our 
.N'EPA  rules. 

F.  Fi'deral  Rules  [Vh/ch  Overlap, 
Duplicate,  or  Conflict  Wit/i  These  Rules 

There  are  none  of  which  we  are 
aware.  This  action  is  designed  to  bring 
our  rules  into  compliance  with  the 
provisions  of  NEPA,  as  well  as  to  inform 
our  regulatees  what  the  Commission 
expects  of  them  with  regard  to  RF 
radiation  exposure.  We  are  pointing  to 
existing  or  future  standards  and 
regulations  which  may  apply  to  our 
regulatees.  and  no  overlap  or 
duplication  is  foreseen. 

G.  Any  Significant  Alternative 
Minimizing  Impact  nn  Small  Entities 
and  Consistent  With  the  Stated 
Objective 

Because  of  our  legal  obligations  under 
NEPA,  we  believe  it  necessary  to  amend 
our  rules  to  address  the  environmental 
impact  of  RF  radiation  emitted  from 
transmitting  facilities  we  authorize.  We 
see  no  reasonable  alternative  to  this 
action,  and  the  new  rule  appears  to  offer 
the  most  logical  approach  to  assure 
compliance  with  applicable  standards. 
There  are  alternative  ways  of 
addressing  this  issue.  For  example,  we 
might  have  considered  adopting  our  own 
radiation  standards  independent  of 
these  set  by  other  agencies.  Such 
standards  could  conceivably  have  less 
impact  (or  more)  on  small  entities. 
However,  we  believe  that  we  have 
neither  the  expertise  nor  the  authority  to 
set  health  and  safety  standards,  and  we 
choose  to  defer  to  other  agencies  or  a 
qualified  non-government  organization 
in  establishing  safe  levels  for  RF 
radiation.  We  might  also  have  chosen  to 


take  no  action  at  all.  However,  this 
would  be  inadvisable  for  at  least  two 
reasons.  First,  we  are  legally  obligated 
under  NEPA  to  determine  whether 
Commission  "major  actions" 
significantly  affect  "the  quality  of  the 
human  environment."  Secondly,  we 
believe  that  our  regulatees  desire  and 
expect  us  to  clarify  our  mutual 
responsibilities  in  this  important  area  of 
growing  public  concern. 

V'l.  Ordering  Clauses  : 

Accordingly,  it  is  ordered  that, 
effective  October  1,  1985,  Part  1  of  the 
Commission's  Rules  and  Regulations,  47 
CFR  Part  1.  is  amended  as  set  forth  in 
Appendix  1.  and  that  the  amendment 
will  be  applicable  to  applications  filed 
on  or  after  this  effective  date.  This 
action  is  taken  pursuant  to  the 
provisions  of  section  4(i),  4(j),  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j)  and 
303(r),  and  Section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553. 

Further  information  on  this  matter 
may  be  obtained  by  contacting  Dr. 
Robert  Cleveland.  Office  of  Science  and 
Technology,  (202)  632-7040,  or  Mr. 
Stephen  Klitzman,  Office  of  General 
Counsel,  (202)  632-6405. 

(Sees.  4.  303.  48  stdl..  as  amended,  1066,  1082; 

47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

William  (.  Tricarico, 

Secretary. 

Appendi.x  1 

PART  1— (AMENDED] 

Subpart  I.  Part  1.  Chapter  1  of  Title  47 
of  the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  paragraph  (d) 
to  I  1.1305  to  read  as  follows: 

§1.1305    Major  actions. 
•  •         *         *         • 

(d)  In  addition  to  the  actions  listed  in 
paragraph  (a)  and  to  the  provisions  of 
paragraph  (c)  of  this  section,  and 
notwithstanding  the  provisions  of 
par;i|!raph  (b)  of  this  section. 
Commission  actions  granting 
construction  permits,  licenses  to 
transmit  or  renewals  thereof,  or 
Commission  actions  authorizing 
modifications  in  existing  facilities,  will 
be  treated  as  major  actions  if  the  facility 
or  operation  in  question  would  result  in 
exposure  of  workers  or  the  general 
public  to  levels  of  radiofrequency 
radiation  in  excess  of  the  "Radio 
Frequency  Protection  Guides" 
recommended  in  "American  National 


Standard  Safety  Levels  with  Respect  to 
Human  Exposure  to  Radio  Frequency 
Electromagnetic  Fields.  300  kHz  to  100 
GHz,"  (ANSI  C95.1-1982).  issued  by  the 
American  National  Standards  Institute 
(ANSI),  1430  Broadway.  New  York,  New 
York  10081,  and  copyright  1982  by  the 
Institute  of  Electrical  and  Electronics 
Engineers,  Inc.,  345  East  47th  Street. 
New  York,  New  York  10017. 

Note. — The  provisions  of  paragraph  (d) 
shall  only  apply  to  facilities  and  ser\ices 
licensed  or  authorized  under  Parts  5.  25,  73, 
and  74  (Subparts  A  and  G  only)  of  the  FCC 
Rules  and  Regulations. 

Appendix  2 

Respondents  to  Notice  of  Proposed  Rule 
Making  in  Docket  79-144  (Listed 
Alphabetically) 

(1)  Aeronautical  Radio,  Inc. 
("ARINC";  reply  comments  only). 

(2)  Thomas  Charles  Agoston. 

(3)  American  Radio  Relay  League,  Inc. 
("ARRL";  comments  and  reply 
comments). 

(4)  American  Telephone  and 
Telegraph  Company  ("AT&T"). 

(5)  Association  for  Broadcast 
Engineering  Standards.  Inc.  ("ABES"). 

(6)  CBS,  Inc.  ("CBS"). 

(7)  Donald  E.  Clark,  County  Executive. 
Multnomah  County.  Oregon. 

(8)  Doubleday  Broadcasting  Company, 
Inc. 

(9)  GTE  Service  Corporation  ("GTE"; 
comments  and  reply  comments). 

(10)  Motorola,  Inc.  (comments  and 
reply  comments). 

(11)  National  Association  of 
Broadcasters  ("NAB";  comments  and 
reply  comments). 

(12)  National  Association  of  Public 
Television  Stations. 

(13)  Radio  Officers  Union.  National 
Marine  Engineers'  Beneficial 
Association,  AFL-CIO  ("ROU"). 

(14)  RCA  Corporation  ("RCA"). 

(15)  Satellite  Business  Systems 
("SBS"). 

(16)  Charles  P.  Schade,  M.D..  Health 
Officer,  Department  of  Human  Ser\ices, 
Multnomah  County,  Oregon. 

(17)  TV  Broadcasters  All  Industry 
Committee  ("TVBAC"). 

(18)  U.S.  Environmental  Protection 
Agency  (  "EPA"). 

(19)  Utilities  Telecommunication 
Council  ("UTC"). 

[FR  Doc  85-6583  Filed  3-19-85;  8:45  am] 
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47  CFR  Parts  1  and  21 
I  Gen.  Docket  No.  SO-1121 

Instructional  Televi&ion  Fixed  Service, 
the  Multipoint  Distribution  Service,  and 
the  Private  Operational  Fixed 
Microwave  Service;  Correction 

agency:  Federal  Communications 

Ccimmi.ssion. 

ACTION:  P'inal  rule;  correction. 

summary:  This  document  corrects  errors 

found  in  Appendix  B  of  the  Final  Rule 
(Second  Report  and  Order)  in  this 
proceeding  concerning  the  Instructional 
Television  Fixed.  Multipoint 
Distribution,  and  Private  Operational 
Fixed  Microwave  Services  (published  in 
the  Federal  Register  on  Ft  liruary  13. 
1905,  50  FR  598;M 

FOR  FURTHER  INFORMATION  CONTACT: 
Su.san  C.  Bel.ird:  (202)  6i;4-l  B-?.'i  or  C>'M- 
1060. 

Erratum 

In  the  miittcr  of  amendment  of  Parts  2.  21, 
74  and  94  of  the  Commission's  Rules  and 
Regulations  in  regard  to  frequency  allocation 
to  The  Instructional  Television  Fixed  Service, 
the  Multipoint  Distribution  Service,  and  the 
Priviite  Operational  Fixed  Microwave  Service 
(General  Docket  No.  80-112). 

Released:  March  13.  1985. 

The  Second  Report  and  Order  in  the 
above  captioned  proceeding  (FCC  84- 
568)  released  February  1.  1985  (50  FR 
5983)  contained  errors  in  Appendix  B, 
The  two  errors  are  listed  below: 

On  FR  page  5991,  Grants  by  Random 
Selection,  paragraph  number  two  should 
read: 

§1.822     [Amended] 

2.  "Section  1.822  is  removed  and 
§  1.823  is  now  retitled  "General 
Selection  Procedures",  redesignated  as 
new  §  1.822  and  paragraph  (a)  is  revised 
as  follows  .   .  . " 

§1.1622    I  Amended  1 

On  FR  page  5992.  §  1.1622(e) 
introductory  text  is  also  revised  to  read 
as  follows: 

*  •  *  •  • 

(c)  No  preferences  pursuant  to 
§  1.1622(b)(2)  or  (b)(3)  shall  be  granted 
to  any  LPTV  or  MDS  applicant  whose 
owners,  when  aggregated,  have  an 
ownership  interest  of  more  than  50 
percent  in  the  following  media  of  mass 
communications,  if  the  service  areas  of 
those  media  as  described  herein  wholly 
encompass  or  are  encompassed  by  the 
protected  predicted  contour,  computed 
in  accordance  with  §  74.707(a),  of  the 
low  power  TV  or  TV  translator  station 
for  which  the  license  or  permit  is  sought. 
or  computed  in  accordance  with 


§  21.902(d).  of  the  MDS  station  for  which 
the  license  or  permit  is  sought. 

*         *         •         «         • 

Federal  Comn>anications  Cotnmission. 
William  |.  Tricarico. 
Srcrelan: 
[FR  Doc.  85-6577  Filed  3-19-85;  8:45  ami 
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47  CFR  Parts  42  and  43 

ICC  Docket  No.  78-302;  FCC  83-331 

Changes  Regarding  Provisions  for  the 
Reporting  of  Detailed  Traffic  Statistics 
of  Telephone  Common  Carriers 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission  has, 
determined  that  routine  submission  of 
detailed  traffic  statistics  is  unnecessary 
for  it  to  meet  specific  regulatory 
responsibilities.  Based  on  the  burden  the 
proposed  reporting  requirement  would 
place  on  the  carriers  and  the 
Commission,  it  has  decided  that  the 
proposed  reporting  requirement  is  not  in 
the  public  interest  and  therefore  will  not 
modify  the  Rules  to  require  such  data. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alan  Feldman.  Common  Carrier 

Bureau,  (202)  fi32-"084, 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Parts  42  and 
43 

Communications  common  carriers. 
Reporting  and  recordkeeping 

requirements 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  changes  in  Parts  42  and  43 
of  the  Commission's  rules  so  as  to  provide  for 
the  reporting  of  detailed  traffic  statistics  of 
telephone  common  carriers  (CC  Docket  No. 
78-302;  FCC  83-33). 

Adopted  January  20.  1983. 

Released  January  24, 1983. 

By  the  Commissiom. 

Introduction 

1.  On  September  28,  1978,  the 
Commission  released  a  Notice  of 
Proposed Rulemakini;  {.\Pn.\f) '  to 
change  Parts  42  and  43  of  the 
Commission's  Rules  to  provide  for  the 
reporting  of  detailed  traffic  statistics  of 
telephone  common  carriers.  The  SPRM 
proposed  to  require  each  telephone 
common  earner  operating  an  automated 
Centralized  Message  Data  Sjstem 
(CMDS)  to  file  with  the  Commission 


'  69  FCC  2d  672. 


periodic  reports  in  standardized  form 
These  reports  would  consist  of  NTTS  and 
WATS  traffic  data,  data  on  all  tariff 
rates  in  effect,  and  a  report  listing  all 
plant  and  facilities  in  place. 

Barikground 

2.  Xhe  .American  Telephone  and 
Telegraph  Company  developed  the 
CMDS  as  part  of  an  industry-wide 
project  begun  m  the  early  1970's.  The 
CMDS  is  an  automated  system  for 
collecting  detailed  traffic  statistics 
Though  managed  by  AT&T,  it  includes  a 
hi'-ce  percentage  of  non-Bell  traffic.  The 
CMOS  data  base  is  used  by  the  earners 
for  various  purposes,  such  as  providing 
basic  toll  traffic  statistics  used  in  toll 
separations  and  division  of  revenue 
studies.  It  is  also  used  m  the 
development  of  MTS  and  W.ATS 
demand  models,  which  ,AT&T  has  used 
in  rate  cases  before  the  Commission, 
The  CMOS  is  also  used  by  AT^T  as  a 
source  of  information  for  the  Interim 
Cost  Allocation  Manual  (84  FCC  2d  3B4), 
which  was  developed  to  prescribe 
specific  procedures  to  be  followed  by 
AT&T  in  allocating  costs  among  its 
interstate  services. 

3.  In  the  past,  the  Commission  has 
been  involved  in  traffic  and  demand 
studies  for  interstate  MTS,  AT&T  has 
voluntarily  submitted  traffic  data  to 
assist  in  the  Commission's  efforts. 
Foreseeing  a  continuing  need  for  these 
data  in  the  future,  the  Commission 
initiated  this  proceeding  to  formalize  the 
data  request.  The  Com.mission  viewed 
the  requested  data  as  being  useful  in 
analyzing  the  demand  for 
telecomm.unications  services  and 
assessing  the  revenue  impact  of 
proposed  r;-.te  changes. 

Comments 

4.  Comments  on  the  \PR.M  were  filed 
by  AT&T,  USITA,  GTE  and  IDCMA, 
with  AT&T  and  .MCI  filing  reply 
comments.  Both  AT&T  and  GTE  discuss 
the  enormity  of  the  data  request.  Though 
expressing  its  willingness  to  pro\  ide  the 
Commission  with  CMDS  data,  AT&T 
points  out  that  the  proposal  in  the 
P^RM  would  result  in  the  Commission'f 
receiving  over  125  computer  tapes 
annually.  According  to  .AT&T,  the 
Commission's  processing  of  these  tapes 
would  require  substantial  computer  time 
and  a  la.fge  staff,  which  could 
potentially  cost  millions  of  dollars 
annually.  To  meet  this  information 
request.  AT&T  contends  that  it  would 
compile  and  retain  over  1,000  reels  of 
magnetic  tape  annually,  with  annual 
storage  costs  alone  after  the  first  five 
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years  of  approximately  $180,000.=  GTE 
also  states  that  compliance  with  the 
proposed  rules  would  be  costly.  It 
estimates  it  would  incur  start-up  costs  of 
$450,000  and  subsequent  annual  costs  of 
$160,000. 

5.  In  addition  to  the  large  expense  of 
implementing  the  CMDS  reporting 
requirement  there  are  other 
complications  (discussed  by  both  AT&T 
and  GTE)  that  would  arise  from  the 
reporting  of  these  data.  Because  AT&T 
anticipates  the  need  to  make  changes  in 
the  CMDS  in  order  to  meet  current  and 
future  CMDS  objectives.  AT&T  points 
out  that  the  proposed  rule  changes 
would  have  a  tendency  to  freeze  the 
CMDS  design,  thereby  precluding 
necessary  improvements.  Moreover. 
AT&T  reports  that  some  of  the 
information  requested  by  the 
Commission  would  require  considerable 
new  programming  and  processing  due  to 
terminology  differences,  resulting  in 
extensive  costs  to  both  carriers  and  the 
Commission. 

6.  The  Independent  Data 
Communications  Manufacturer's 
Association.  Inc.  (IDCMA)  states  that 
the  Commission's  proposal  represents  a 
worthwhile  step  in  obtaining  data  on 
monopoly  services.  As  more  and  more 
economic  data  submitted  by  AT&T  are 
based  on  computer  generated  analyses. 
IDCMA  suggests  that  AT&T  should"  be 
required  to  file  economic  support  data  in 
computer  readable  form.  IDCMA  asserts 
that  without  such  data,  the  ability  of 
interested  parties  to  analyze  computer 
generated  support  data  from  AT&T  is 
significantly  limited.  In  its  reply 
comments,  MCI  also  discusses  this 
point,  stating  that  there  is  a  need  to 
insure  that  raw  data  submissions  be  in 
an  unbiased  form  and  that  such  data 
can  be  used  by  regulators  to  achieve  a 
just  result.  It  insists  that  such  reporting 
requirements  as  proposed  are  necessary 
for  the  Commission  to  achieve  its 
regulatory  goals. 

7.  The  proposed  rule  states  that  the 
traffic  reports  will  not  be  routinely 
available  for  public  inspection.  While 
USITA  supports  this,  AT&T  contends 
that  it  does  not  go  far  enough.  Since 
customers'  identities  as  well  as  market 
information  could  be  gleaned  from  the 
traffic  reports,  AT&T  asserts  that 
participation  would  be  contrary  to  the 
business  interests  of  the  Bell  System 
and  independent  telephone  companies. 
This  public  disclosure  could  result  in 
independent  and  Bell  System  companies 
limiting  their  voluntary  participation  in 
CMDS.  In  its  Comments,  GTE  also 


'The  .Vffl.W  proposed  to  require  ATST  lo  rerain 
CMDS  trnffic  and  tariff  reports  for  Iweniy  years  and 
facilities  reports  for  five  years  (63  FCC  2d  673). 


emphasizes  the  voluntary  nature  of 
independent  telephone  company 
participation  in  the  CMDS,  stating  that  it 
has  the  discretionary  right  to  restrict  this 
flow  of  data.  MCI  argues  that  AT&T's 
view  on  the  confidentiality  of  this  data 
is  too  restrictive  and  that  the  sole 
interest  to  be  protected  is  the 
confidentiality  of  the  individual 
customer.  While  IDCMA  agrees  with 
MCI  that  the  confidentiality  of  the 
customer  should  meet  AT&T's 
requirement  for  protection,  it  goes 
further,  asserting  that  the  CMDS  traffic 
data  should  be  subject  to  disclosure  in 
relevant  rate  proceedings. 

Discussion 

8.  Since  the  adoption  of  the  NPRM, 
most  of  the  Commission's  use  of  CMDS 
data  has  been  limited  to  demand  studies 
involving  four  city-peirs,  which 
represent  only  a  small  portion  of  the 
requested  data.  Though  initial  attempts 
have  been  made  to  develop  a  demand 
model  for  telecommunications  services 
using  the  CMDS  data  base,  the  limited 
staff  and  resources  now  available  to  the 
Commission  are  insufficient  to  carry  out 
this  effort.  Other  potential  uses  for  the 
CMDS  data  base  would  also  demand 
greater  resources  than  are  available  to 
the  Commission.  Moreover,  as  the 
emphasis  of  Commission  policy  moves 
in  the  direction  of  removal  of  regulatory 
restrictions,  the  close  scrutiny  of 
extremely  detailed  traffic  data  takes  on 
less  importance,  so  that  we  see  no  need 
to  seek  additional  resources  to  regularly 
carry  out  these  functions. 

9.  Rather  than  attempt  to  develop  the 
fully  independent  capacity  regularly  to 
analyze  these  data,  we  will  continue 
with  our  current  practice  of  requiring 
specific  data  and  analysis  from  the 
carriers  as  needed.  This  process  has 
worked  well  in  the  past  without 
imposing  severe  burdens  on  the 
Commission  or  the  carriers.  For 
example,  in  analyzing  AT&T's  general 
rate  increase  tariff  filings.'  we  required 
AT&T  to  perform  certain  statistical 
analyses  using  the  CMDS  data  base.  In 
a  similar  manner,  we  can  require  data 
submissions  or  analyses  based  upon  the 
CMDS  as  needed  in  implementing  the 
Interim  Cost  Allocation  Manual  or  in 
pursuing  any  other  necessary  regulatory 
function.  Thus,  regular  submission  of 
this  massive  data  base  is  unnecessary. 

10.  Given  the  fact  that  the  requirement 
for  routine  submission  of  CMDS  data  is 
unnecessary  for  the  Commission  to  meet 
specific  regulatory  responsibilities  and 
given  the  burden  this  proposed  reporting 
requirement  would  place  on  the  carriers 


and  the  Commission,  we  determine  that 
the  proposed  reporting  requirement  is 
not  in  the  public  interest  and  should  not 
be  adopted. 

11.  Therefore,  it  is  ordered,  that  this 
proceeding,  which  proposed  changes  in 
Parts  42  and  43  of  the  Commission's 
Rules  to  provide  for  the  regular  reporting 
of  detailed  traffic  statistics,  is 
terminated. 

12.  It  is  further  ordered,  that  the 
Secretary  shall  cause  a  copy  of  this 
Order  to  be  published  in  the  Federal 
Register. 

(Sees.  4.  303,  48  Stat.,  as  amended,  1066,  1082; 
47  U.S.C.  154,  303] 

Note. — This  delay  in  publication  is  due  to 
non-receipt  of  the  document  by  the  FCC 
liaison  officer  and  the  Office  of  the  Federal 
Register,  due  to  an  oversight. 
Federal  Communications  Commission. 
William  J.  Tricarico, 
Secretary. 
|FR  Doc.  85-^581  Filed  3-19-65;  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  533 

I  Docket  No.  FE-78-01,  Notics  7  and  No.  FE 
84-01;  Notice  3] 

Light  Truck  Average  Fuel  Economy 
Standards;  Model  Years  1985-86 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Denial  of  petitions  for 
reconsideration. 

summary:  In  October  1984.  NHTSA 
published  in  the  Federal  Register  a  final 
rule  amending  the  light  truck  average 
fuel  economy  standard  for  model  year 

1985  and  establishing  a  new  standard 
for  model  year  1986.  The  agency 
received  two  timely  petitions  for 
reconsideration  of  the  final  rule,  one 
from  the  Center  for  Auto  Safety  and  the 
other  from  the  Environmental  Policy 
Institute.  Both  petitioners  requested  that 
the  standards  for  model  years  1985  and 

1986  be  set  at  higher  levels.  This  notice 
denies  the  two  petitions  for 
reconsideration. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  Boehly,  Office  of 
Market  Incentives,  National  Highwdy 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,.  Washington,  D.C. 
20.590  (202-426-1740). 
SUPPLEMENTARY  INFORMATION:  On 
October  22, 1984.  NHTSA  published  in 
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the  Federal  Register  (49  FR  41250)  a  final 
rule  amending  the  light  truck  average 
fuel  economy  standard  for  model  year 
1985  and  establishing  a  new  standard 
for  model  year  1986.  As  discussed  by 
that  notice,  the  issuance  of  light  truck 
average  fuel  economy  standards  is 
required  by  section  502(b)  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act.  15  U.S.C.  2002(b).  That  provision 
requires  the  Secretary  of  Transportation 
to  set  light  truck  standards  at  the 
"maximum  feasible  average  fuel 
economy  level"  for  each  model  year 
after  1978.  In  determining  the  "maximum 
feasible"  level,  the  Secretary  is  directed 
to  consider  four  factors;  technological 
feasibility,  economic  practicability,  the 
effect  of  other  Federal  motor  vehicle 
standards  on  fuel  economy,  and  the 
need  of  the  nation  to  conserve  energy. 
See  15  U.S.C.  2002(e). 

The  October  1984  notice  reduced  the 
1985  composite  light  truck  standard  from 
a  le\  el  of  21  mpg  to  19.5  mpg.  That 
action  was  initiated  in  response  to  a 
petition  for  rulemaking  submitted  by 
Ford.  The  agency's  decision  to  reduce 
the  standard  was  based  on  changed 
conditions  since  the  standard  had  been 
issued.  The  original  1985  standard  was 
based  primarily  upon  Ford's  maximum 
fuel  economy  capability,  since  that 
company  had  the  lowest  projected  fuel 
economy,  accounted  for  a  substantial 
share  of  light  truck  sales,  and  faced 
serious  economic  harm  if  standards 
were  set  at  levels  above  its  capability  to 
achieve  with  a  product  mix  reflecting 
marked  demand.  As  discussed  by  the 
October  1984  final  rule  and 
accompanying  analyses,  an  unexpected 
shift  in  consumer  demand  toward  larger 
trucks  and  engmes  occurred  subsequent 
to  the  issuance  of  the  original  1985 
standard,  due  primarily  to  diminishing 
gasoline  prices  instead  of  the  steadily 
increasing  prices  that  had  previously 
been  expected.  This  change  in  market 
dem<ind  led  to  a  1.5  mpg  loss  in  Ford's 
1985  light  truck  average  fuel  economy 
capability.  Other  major  domestic 
manufacturers  experienced  similar 
losses  in  expected  light  truck  average 
fuel  economy  capability.  The  new  1985 
standard  was  based  on  a  consideration 
of  the  statutory  factors  listed  above, 
using  the  latest  available  information 
and  data. 

The  October  1984  final  rule  also 
established  a  1986  composite  standard 
of  20.0  mpg,  based  on  a  consideration  of 
the  statutory  criteria.  Equivalent 
separate  standards  for  two-wheel  drive 
and  four-wheel  drive  light  trucks  were 
established  for  both  model  years  198S 
and  1986. 


The  agency  received  two  timely 
petitions  for  reconsideration  of  the  final 
rule,  one  from  the  Center  for  Auto 
Safety  (CFAS)  and  the  other  from  the 
Environmental  Policy  Institute  (EPl). 
Both  petitioners  requested  that  the 
agency  reinstate  the  21.0  mpg  standard 
for  model  year  1986.  After  carefully 
evaluating  the  issues  raised  by  the 
petitioners,  the  agency  has  determined 
that  the  petitions  should  be  denied.  The 
issues  raised  by  the  petitioners  are 
discussed  below. 

Both  petitioners  argued  that  the 
agency  should  place  greater  weight  on 
the  need  of  the  nation  to  conserve 
energy.  CFAS  stated  that  "overriding 
concern"  must  be  given  to  the  need  to 
conserve  energy  and  alleged  that 
NHTSA  had  given  little  attention  to  this 
factor  other  than  reciting  a  few  basic 
facts  about  the  amount  and  cost  of 
imported  petroleum.  EPI  expressed 
concern  that  the  current  oil  glut  is 
temporary  and  alleged  that  the  agency 
had  decreased  its  commitm.ent  to 
vehicle  fuel  economy  standards.  CFAS 
also  argued  that  the  overall  energy 
conservation  impact  of  relaxing  light 
truck  fuel  economy  standards  on  overall 
gasoline  consumption  is  higher  than  that 
estimated  by  NliTSA  since  the  agency 
did  not  specifically  consider  the  point 
that  light  trucks  represent  an  increasing 
percentage  of  the  new  passenger  vehicle 
fleet. 

The  agency  rejects  the  allegations  that 
it  has  given  little  attention  to  the  need  of 
the  nation  to  conserve  energy  or  that  it 
has  decreased  its  commitment  to  vehicle 
fuel  economy  standards.  The  preamble 
to  the  final  rule  stated  that  the  agency 
agrees  that  the  need  of  the  nation  to 
conserve  energy  remains  strong  and  that 
the  nation  still  faces  the  risk  of  energy 
problems  in  the  future.  While 
projections  of  future  energy  availability 
are  subject  to  great  uncertainty,  the 
agency  recognizes  that  the  current 
energy  glut  may  be  temporary  and  that 
energy  imports  and  prices  could  rise  in 
the  future. 

The  agency  notes,  however,  that  while 
energy  conservation  is  the  purpose  of 
Title  V  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act,  the  need  of  the 
nation  to  conserve  energy  is  one  of  four 
factors  that  must  be  considered  in 
determining  "maximum  feasible  average 
fuel  economy  level ".  As  such,  it  does  not 
"override"  the  other  factors  of 
technological  feasibility,  economic 
practicability,  and  the  effect  of  other 
Federal  motor  vehicle  standards  on  fuel 
economy. 

As  discussed  by  the  October  1984 
final  rule,  restriction  of  product  offerings 
by  Ford  to  achieve  a  1.5  mpg  average 


fuel  econonw  benefit  (the  amounl 
necessar\  for  Ford  to  meet  the  onginia' 
1985  standard)  could  result  in  sales 
reductions  of  100,000  to  180.000  units, 
with  employment  losses  of  12.000  to 
23.000  positions  at  Ford,  its  dealers  and 
suppliers.  While  the  need  to  conserve 
energy  is  important,  the  agency  does  not 
believe  that  factor  justifies  negative 
economic  impacts  of  this  magnitude, 
which  go  beyond  the  realm  of 
"economic  practicability"  as 
contemplated  in  the  Act.  This  is 
particularly  true  since  such  sales 
restrictions  could  merely  shift 
purchasers  of  larger  trucks  to  other 
manufacturers,  with  the  result  that  no 
net  fuel  economy  benefit  would  be 
achieved. 

Setting  a  standard  at  a  level  where 
Ford  would  be  required  to  force  sales 
mix  shifts  to  achieve  a  fuel  economy 
benefit  of  somewhat  less  than  1.5  mpg 
would  result  in  similar  adverse  effects, 
although  of  a  lesser  magnitude.  Again, 
however,  such  a  standard  would  result 
in  little  or  no  net  fuel  economy  benefit, 
since  consumers  could  easily  meet  their 
demand  for  la.-ger  light  trucks  by  shifting 
purchases  to  other  manufacturers  which 
continue  to  offer  larger  light  trucks. 

The  agency  could  conceivably  set  a 
standard  at  a  level  sufficiently  high  that 
an  industrywide  mix  shift  would  be 
required.  Consumers  would  then  be 
unable  to  obtain  the  vehicles  they  need 
by  shifting  purchases  of  larger  light 
trucks  from  one  manufacturer  to 
another.  However,  the  negative 
economic  consequences  would  be  much 
greater  than  those  discussed  abo\e  and 
clearly  beyond  the  rea'm  of  "economic 
practicability"  as  contemplated  in  the 
Act.  This  same  analysis  is  applicable 
both  to  requests  for  reinstating  the 
original  1985  standard  and  requests  for 
establishing  a  1986  standard  at  a  level 
higher  than  that  which  Ford  could  meet. 

CF.-^S  stated  that  sales  of  light  trucks 
ha\e  increased  from  17.9  percent  of  new 
vehicle  sales  in  1978  to  21.4  percent  m 
1983.  That  organization  argued  that  the 
reason  for  this  trend  is  that  trucks  are 
being  substituted  for  passenger  cars 
which  have  higher  fuel  economy  and 
that  the  agency  should  have  specifically 
addressed  this  point  in  considering  the 
effect  of  its  light  truck  fuel  economy 
standards  on  energy  consumption.  The 
implication  was  that  light  truck  sales 
could  increase  significantly  at  the 
expense  of  passenger  car  sales  as  a 
result  of  the  October  1984  final  rule. 
NHTSA  has  no  reason  to  believe  this, 
and  no  evidence  was  presented  by 
CP'AS  or  any  other  part\  to  support  this 
supposition.  The  agency  did  use  the 
latest  available  data  concerning  light 
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truck  sales  and  projections  for  future 
sales,  as  well  as  for  other  issues 
concerning  the  need  of  the  nation  to 
conserve  energy. 

Both  CFAS  and  EPI  obj--cled  to  Ih.- 
agency's  consideration  of  market 
demand  in  establishing  or  amending  fuel 
economy  standards  CFAS  argued  that 
Congress  passed  the  Act  because  (he 
market  did  not  demand  vehicles  with 
fuel  efficiency  high  enough  to  meet  the 
need  of  the  nation  to  conserve  energy 
and  that  Congress  intended  fuel 
economy  standards  to  lead  the  market 
rather  than  the  market  lead  fuel 
economy  standards.  CFAS  also  stated 
that  adjustment  for  changed  market 
conditions  is  not  a  part  of  technical 
feasibility  or  economic  practicability. 
That  organization  staled  that  NUTSA 
cannot  arbitrarily  make  up  an 
adjustment  to  the  standards  that 
Congress  specifically  ruled  out,  CFAS 
also  argued  that  marketing  strategies 
can  be  changed  to  shift  market  emphasis 
to  smaller  light  trucks  which  are  fully 
capable  of  handling  the  jobs  of  larger 
trucks  and  vans. 

Market  demand  is  a  factor  that  has 
always  been  considered  by  the  agency 
and  is  an  implicit  part  of  the 
consideration  of  economic 
practicability.  In  a  free  market  economy, 
market  demand  is  one  of  the  primary 
determinants  for  what  manufacturers 
will  be  able  to  sell.  Simply  put. 
consumers  need  not  purchase  what  they 
do  not  want.  A  standard  set  without 
regard  to  market  demand  could  be 
overly  stringent  and  economically 
impracticable. 

Changed  market  demand  was  one  of 
the  bases  relied  on  by  N'HTSA  in  a 
rulemaking  completed  in  June  1979 
which  reduced  the  1981  light  truck 
average  fuel  economy  standard.  See  44 
FR  36975.  36980  (June"  25.  1979).  (The 
agency  did  not  specifically  use  the  term 
"changed  market  demand"  but  instead 
referred  to  "adverse  mix  shifts,"  i.e..  mix 
shifts  which  reduce  fuel  economy.)  In 
that  rulemaking,  the  agency  concluded 
that  Chrysler's  1981  fuel  economy 
capability  had  been  reduced,  in  part 
because  ronsumers  were  purchasing 
more  of  Chrysler's  trucks  with  options 
like  air  conditioners  and  step  bumpers. 

NHTSA's  consideration  of  market 
demand  does  not  indicate  however,  that 
the  agency's  fuel  economy  standards  are 
based  solely  or  primarily  upon  market 
demand.  As  discussed  above.  l!;e 
agency  is  required  to  establish 
standards  at  the  maximum  feasible 
average  fuel  economy  level  based  upon 
four  factors.  Economic  practicability  is 
only  one  of  those  four  factors,  and 
market  demand  is  only  one  aspect  of 
economic  practicability.  The  agency 


agrees  that  it  would  be  inappropriate 
under  the  Act  to  simply  let  market 
demand  determine  fuel  economy 
standards. 

Vlanufacturers  have  made  and  are 
continuing  to  make  significant 
improvements  in  fuel  economy  based 
upon  technological  advances  and  the 
introduction  of  new.  more  compact  light 
trucks.  These  continuing  actions  are 
meeting  the  need  of  the  nation  to 
conserve  energy.  In  this  situation, 
NUTSA  does  not  believe  that  it  is 
appropriate  to  set  fuel  economy 
standards  at  levels  where  manufacturers 
would  find  it  necessary  to  significantly 
restrict  product  availability,  whether  by 
dropping  particular  models  or  engines 
which  consumers  demand  or  by 
marketing  efforts  which  result  in  a 
model  mix  that  is  significantly  different 
from  one  based  on  free  market  demand 
for  the  reasonably  fuel  efficient  products 
which  are  currently  being  made 
available.  As  discussed  above,  such 
overly  stringent  standards  would  result 
in  serious  economic  impacts  on 
manufacturers  and  the  employees. 
Serious  economic  consequences  could 
also  be  felt  by  consumers.  Light  trucks 
are  generally  purchased  for  their  work- 
performing  capabilities.  This  is 
particularly  true  for  the  larger  light 
trucks,  the  availability  of  which  would 
most  likely  be  affected  by  standards  set 
at  too  high  a  level.  As  noted  above, 
product  restrictions  might  simply  shift 
consumers  to  other  manufacturers, 
resulting  in  no  fuel  economy  gains. 
Moreover,  given  the  small  number  of 
manufacturers  which  produce  larger 
light  trucks,  competition  in  that  market 
could  significantly  be  reduced.  Overly 
stringent  standards  necessitating 
product  restrictions  by  all 
manufacturers  producing  larger  light 
trucks  could  prevent  consumers, 
including  businesses,  from  purchasing 
the  types  of  vehicles  which  adequately 
meet  their  needs. 

NHTSA  rejects  the  allegation  by 
CFAS  that  the  agency  made  an 
adjustment  to  the  standard  that 
Congress  specifically  ruled  out.  Section 
502(f)(1)  of  the  Act  states  that  the 
Secietary  may.  by  rule,  from  time  to 
time,  amend  any  average  fuel  economy 
standard  prescribed  under  subsection 
(b)  so  long  as  such  standard  meets  the 
requirements  of  subsection  (b).  The 
agency  did  not.  as  suggested  by  EPI, 
amend  the  1985  st^indard  for  the  purpose 
of  protecting  Ford,  or  other 
manufacturers,  from  paying  penalties  for 
noncompliance.  Rather,  NHTSA 
amended  the  standard  because  it  no 
longer  met  the  requirements  of  the 
statute.  As  discussed  above,  the  changes 
in  market  demand  which  occurred  after 


the  original  standard  was  issued 
changed  the  maximum  feasible  average 
fuel  economy  level.  The  agency  was 
correct  in  considering  market  demand 
since  it  is  an  implicit  part  of  economic 
practicability.  Section  502(f)(1)  and  the 
accompanying  legislative  history 
indicate  that  Congress  expected  the 
agency  to  amend  average  fuel  economy 
standards  that  no  longer  meet  the 
requirements  of  the  statute. 

With  respect  to  economic 
practicability,  CFAS  also  argued  that  the 
statutory  penalties  for  not  meeting  a 
standard  are  small  enough  not  to  affect 
sales.  That  organization  apparently  was 
suggesting  that  NHTSA  should  consider 
payment  of  penalties  as  an  alternative 
to  product  restrictions.  Similarly.  EPI 
alleged  that  Ford  is  engaging  in  a  "gas- 
guzzler"  marketing  strategy  and  argued 
that  if  Ford  is  determined  to  cater  to 
consumer  preference  for  heavy,  large 
engine  trucks  it  is  free  to  do  so  under  the 
law  but  should  be  willing  to  pay 
preestablished  penalties. 

The  statements  of  both  CFAS  and  EPI 
concerning  payment  of  penalties 
evidence  a  misunderstanding  of  the  Act, 
Under  section  507  of  the  Act. 
noncompliance  with  fuel  economy 
standards  (taking  account  of  available 
credits)  is  unlawful  conduct.  Petitioners 
appear  to  assume  that  penalties  are 
merely  a  tax.  In  assessing  economic 
practicability,  the  agency  must  consider 
the  ability  to  meet  a  standard  rather 
than  the  ability  to  pay  the  penalties  for 
not  meeting  a  standard.  The  agency  also 
finds  no  basis  for  accepting  ERI's 
allegation  that  Ford  is  engaging  in  a  "gas 
guzzler"  marketing  strategy. 
Confidential  information  submitted  by 
Ford  indicated  that  it  has  made 
significant  efforts  at  marketing  its 
compact  light  trucks  as  part  of  its  efforts 
to  improve  its  average  fuel  economy. 

CFAS  argued  that  the  1986  standard 
was  adjusted  down  by  the  same  1.5  mpg 
as  the  1985  standard,  based  on  changed 
consumer  demand  and  the  assumption 
that  manufacturers  would  not 
incorporate  new  technology.  That 
organization  argued  that  manufacturers 
should  carry  over  some  of  the  fuel 
saving  technology  already  in  use  on 
their  comparable  passenger  cars  such  as 
improved  transmissions  with  lockup 
converters  and  better  air/fuel  metering. 

In  establishing  the  1986  standard,  the 
agency  did  not  simply  "adjust  down" 
the  level  by  a  1.5  mpg  factor  or  assume 
that  manufacturers  would  not 
incorporate  new  technology.  As 
discussed  above,  the  agency  based  the 
standard  on  a  consideration  of  the 
statutory  requirements.  As  part  of  this 
process,  the  agency  carefully  evaluated 
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the  average  fuel  economy  capability  of 
individual  manufacturers.  Based  in  part 
on  the  determination  that  Ford  could 
incorporate  new  technology  between 
model  year  1985  and  1986,  the  agency 
established  a  higher  standard  for  model 
year  1986  than  model  year  1985.  With 
respect  to  incorporating  the  technologies 
noted  by  CFAS,  the  agency  notes  that 
these  technologies  are  already  in 
extensive  use  in  light  truck  models.  For 
example,  the  use  of  fuel  injection  by 
Ford  has  significantly  increased  that 
company's  fuel  economy  capability.  The 
agency  concluded  that  further  expansion 
of  the  use  of  these  technologies,  or  the 
use  of  additional  technologies,  is  not 
feasible  for  model  year  1986. 

EPI  raised  several  issues  it  termed 
public  interest  considerations,  including 
concerns  that  a  final  rule  decreasing  a 
fuel  economy  standard  encourages 
dependence  on  oil  imports  and  sends 
the  message  to  manufacturers  and 
consumers  that  energy  conservation  is 
unnecessary.  The  agency  disagrees.  The 
final  rule  clearly  indicates  that  the 
agency  appropriately  took  account  of 
the  need  of  the  nation  to  conserve 
energy  and  that  the  amendment  merely 
reflects  changed  conditions  since  the 
original  standard  was  issued.  Several 
issues  raised  by  EPI  concerning  the 
effect  of  the  amendment  on  Chrysler 
were  fully  addressed  in  the  October 
1984  notice. 

With  respect  to  the  1985  standard, 
CFAS  raised  a  legal  argument 
concerning  whether  the  amendment  was 
timely.  The  petitioner  noted  that 
NFfTSA  has  stated  that  the  agency  does 
not  have  authority  to  amend  a  fuel 
economy  stcindard  once  the  model  year 
begins.  CFAS  argued  that  while  the 
amendment  was  issued  on  October  16, 
1984,  the  1985  model  year  had  begun  at 
least  as  early  as  October  2, 1984.  CFAS 
argued  that  according  to  the  agency's 
interpretation,  the  original  fuel  economy 
standard  for  model  year  1985  must 
stand. 

The  agency's  opinion  that  it  does  not 
have  authority  to  amend  a  fuel  economy 
standard  once  the  model  year  begins 
was  set  forth  in  a  letter  to  Ford,  dated 
August  23.  1984  (and  appended  to  the 
CFAS  petition  for  reconsideration)  and 
in  the  October  1984  final  rule.  The  time 
when  a  model  year  begins  is  imprecise. 
Model  years  may  differ  for  different 
manufacturers  and  for  different  vehicles 
produced  by  a  manufacturer.  As 
discussed  by  the  October  1984  final  rule, 
the  single  court  to  address  the  issue  has 
stated  only  that  a  given  model  year 
begins  in  the  fall  of  the  precedinl 
calendar  year  (e.g.,  fall  1984  is  the 
beginning  of  the  1985  m.odel  year).  The 


court  did  not  specify  a  particular  date 
for  the  beginning  of  the  model  year. 
Consistent  with  the  court's  general  view, 
the  agency  disagrees  with  the  apparent 
suggestion  by  CFAS  that  a  fuel  economy 
standard  is  mvalid  because  it  is  issued 
on  October  16  when  it  could  have  been 
valid  if  it  had  been  issued  by  the 
beginning  of  October.  The  context  of  the 
agency's  opinion  that  it  does  not  have 
authority  to  amend  a  fuel  economy 
standard  once  the  model  year  begins 
was  the  denial  of  a  petition  for 
rulemaking  submitted  by  Ford  because 
the  petition  was  untimely.  The  petition 
in  question  was  submitted  on  .November 
21, 1983,  and  requested  amendment  of 
the  1984  light  truck  average  fuel 
economy  standards.  As  noted  by  the 
October  1984  final  rule,  a  rulemaking 
proceeding  would  involve  agency 
analysis  of  the  petition,  preparation  and 
publication  of  the  necessary  supporting 
documentation,  a  minimum  public 
comment  period,  analysis  of  comments, 
and  preparation  and  publication  of  the 
documentation  necessary  to  accompany 
the  final  decision.  Since  model  year  1984 
began  in  the  fall  of  1983,  it  is  clear  that 
the  agency  could  not  have  amended  the 
1984  light  truck  standards  in  response  to 
the  petition  prior  to  the  start  of  that 
model  year. 

For  the  reasons  discussed  above,  the 
petitions  for  reconsideration  submitted 
by  the  Center  for  Auto  Safety  and  the 
Environmental  Policy  Institute  are 
denied. 

List  of  Subjects  in  49  CFR  Part  533 

Energy  conservation,  GasoHne, 
Imports,  Motor  vehicles. 

(Sec.  9.  Pub.  L.  89-6-0.  80  Stat,  931  (49  U.S.C. 
1657):  sec.  301.  Pub.  L.  94-163,  89  Stat.  901  (15 
U.S.C.  2002):  delegation  of  authority  at  49 
CFR  1.50) 
Issued  on  March  15, 1965. 

Diane  K.  Bleed. 

Administrator. 

[FR  Doc.  85-6641  Filed  3-19-S5:  8;45  am] 

BILLING  CODE  4aiO-S»-M 


action:  Final  rule. 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Part  830 

Notification  and  Reporting  of  Aircraft 
Accidents  or  Incidents  and  Overdue 
Aircraft,  and  Preservation  of  Aircraft 
Wreckage,  Mail,  Cargo,  and  Records; 
Amendments 

agency:  National  Transportation  Safety 
Board. 


summary:  This  amendment  of  49  CFR 
830.2  m  the  Board's  rules  governing 
notification  of  aircraft  accidents  and 
incidents  will  make  it  clear  that  the 
scope  of  the  exclusions  in  the  definition 
of  "substantial  damage"  relating  to 
"engine  failure"  and  "damage  limited  to 
an  engine"  extends  solely  to  an 
occurrence  where  there  is  a  failure  of  or 
damage  to  only  one  engine. 

EFFECTIVE  DATE:  March  20, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  M.  Sluhldreher.  General 
Counsel.  .National  Transportation  Safely 
Board,  800  Independence  A\cnue.  SW., 
Washington,  DC  20594  (202-382-6540], 

SUPPLEMENTARY  INFORMATION:  The 

Safety  Board  has  established  rules  (49 
CFR  830.2)  defining  aircraft  accidents  in 
which  the  operator  is  required  to 
immediately  notify  the  Board  of  the 
accident  and  to  preser\  e  certain 
records.  An  aircraft  accident  is  defined 
to  include  occurrences  in  which  the 
aircraft  receives  substantial  damage. 
Substantial  darofige  in  turn  is  defined  as 
damage  or  fifrfure  which  adversely 
affects  ih^structural  strength. 
performance,  or  flight  characteristics  of 
the  aircraft,  and  which  normally 
requires  major  repair  or  replacement  of 
the  affected  component  "Engine  failure" 
and  "damage  limited  to  an  engine"  are 
among  the  items  which  are  considered 
not  to  involve  substantial  damage. 

On  May  5. 1983.  a  Lockheed  L-1011 
operated  by  Eastern  Airlines,  Inc.,  took 
off  from  Miami  International  Airport  en 
route  to  Nassau.  Bahamas.  While 
descending  through  15.000  feet,  the  low 
oil  pressure  light  on  the  No.  2  engine 
illuminated,  The  crew  shut  down  the  No. 
2  engine,  and  the  captain  decided  to 
return  to  Miami  to  land.  En  route  to 
Miami,  the  No.  3  engine  failed  and  about 
5  miles  later  the  .No.  1  engine  failed.  The 
aircraft  descended  without  power  from 
13.000  feet  to  about  4.000  feet  before  the 
No.  2  engine  was  restarted.  A  one- 
engine  landing  was  made  at  Miami 
international  Airport:  there  were  no 
injuries  to  anyone  on  the  airplane.  The 
No.  2  engine  sustained  mino.'-  damage. 
but  the  cost  of  replacing  the  two  failed 
engines  was  several  million  dollars. 

An  Eastern  Airlines  official  informally 
questioned  the  Board's  classification  of 
the  occurrence  as  an  accident 
apparently  based  on  an  interpretation 
that  the  exclusion  relating  to  "engine 
failure"  or  "damage  limited  to  an 
engine"  applied  to  the  occurrence.  Since 
"engine  failure"  is  singular  and  since 
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"damage  limited  to  an  engine"  is  by  its 
terms  restricted  to  one  engine,  the 
Board  has  beheved  that  the  terms  could 
not  be  construed  to  cover  an  occurrence 
whic:h  involves  a  muJli-engine  failure.  In 
order  to  make  it  even  clearer  that  the 
exclusion  for  engine  failure  or  damage 
applies  only  when  only  one  engine  fails 
or  is  damaged,  the  Board  will  amend  the 
definition  of  substantial  damage  to 
insure  that  the  exclusion  for  engine 
failure  or  damage  to  an  engine  is 
understood  as  being  confined  to 
instances  where  only  one  engine  is 
affected. 

This  amendment  is  not  subject  to  the 
Regulatory  Flexibility  Act  because  it  is  a 
clarification  and  an  interpretative  rule 
and  thus  the  notice  and  public  comment 
procedure  requirements  of  5  U.S.C.  553 
do  not  apply. 

Aulhorify;  Title  VII.  Federal  Aviation  Act 
of  1958,  as  amended.  72  Stat.  781.  as  amended 
by  76  Stat.  921  (49  U.S.C.  1441  et  seq.).  and 
the  Independent  Safety  Board  Act  of  1974, 
Pub.  L  93-«33.  88  Stat.  2166  (49  L'.S.C.  1901  et 
seq.). 

List  of  Subjects  in  49  CFR  Part  830 

Administrative  practice  and 
procedure.  Aviation  safety. 

PART  830— {AMENDED  1 
§830.2    (Amended] 

•  •  •  *  • 

Accordingly.  49  CFR  830.2  is  hereby 
amended  by  revising  the  defmition  of 
"Substantial  damage"  as  follows: 

"Substantial  damage  '  means  damage 
or  failure  which  adversely  affects  the 
structural  strength,  performance,  or 
flight  characteristics  of  the  aircraft,  and 
which  would  normally  require  major 
repair  or  replacement  of  the  affected 
component.  Erfgine  failure  or  damage 
limited  to  an  engine  if  only  one  engine 
fails  or  is  damaged,  bent  fairings  or 
cowling,  dented  skin,  small  punctured 
holes  in  the  skin  or  fabric,  ground 
damage  to  rotor  or  propeller  blades,  and 
damage  to  landing  gear,  wheels,  tires, 
flaps,  engine  accessories,  brakes,  or 
wingtips  are  not  considered  "substantial 
damage"  for  the  purpose  of  this  part. 

Signed  ai  Washington,  DC.  on  this  12th 
ddv  of  .Vl.irch  1985. 

Jim  Burnett, 

Chairman. 

|FR  Doc.  85-6573  hiied  3-19-85:  8.45  am] 

BILLING  COOC  7533-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641        ' 

(Docket  No.  40800-4100) 

Reef  Fish  Fishery  of  the  Gulf  of  Mexico 

agency:  National  Marine  Fisheries 
Service  (N'VIFS),  NOAA,  Commerce. 

ACTION:  Final  rule:  technicial 
amendment. 

summary:  NOAA  issues  this  final  rule 
implementing  a  technical  amendment 
revising  the  method  of  determining  fish 
trap  volume  in  the  Fishery  Management 
Plan  for  the  Reef  Fish  Fishery  of  the  Gulf 
of  Mexico  (FMP).  The  intended  effect  of 
this  rule  is  to  express  clearly  the  intent 
of  the  FMP  and  to  avoid  confusion  in  the 
construction  of  fish  traps. 

EFFECTIVE  DATE:  March  20,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  W.  Geagan,  813-893-3722. 

SUPPLEMENTARY  INFORMATION:  NOAA 

published  a  final  rule  on  October  9.  1984 
(49  FR  39553)  to  implement  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico  (FMP). 
The  final  rule  as  published  did  not 
clearly  express  the  intent  of  the  FMP 
regarding  the  determination  of  fish  trap 
volume.  Section  641.24(b)(5)  states  that 
the  maximum  allowable  size  for  fish 
traps  fished  in  the  fishery  conservation 
zone  (FCZ)  shoreward  of  the  50-fathom 
isobath  [300-foot  contour)  is  33  cubic 
feet  in  volume,  but  the  regulation  is 
silent  as  to  how  the  volume  of  a  trap  is 
determined.  As  a  result,  there  has  been 
some  confusion  as  to  whether  trap 
volume  is  limited  to  a  trap's  holdmg 
capacity,  or  whether  trap  volume  also 
includes  the  volume  of  the  funnel(s]. 

The  intent  of  the  FMP  is  clear  from  its 
reference  to  scientific  studies  on  the 
relationship  between  trap  size  and 
fishing  effectiveness  and  to  the  laws  of 
other  countries  that  regulate  fish  trap 
size.  The  FMP  intended  that  fish  trap 
volume  be  determined  by  measuring  the 
external  dimensions  of  the  trap  and  that 
trap  volume  include  the  volume  of 
funnel(s)  enclosed  by  those  dimensions. 

Accordingly,  §  641.24(b)(5)  is  revised 
to  specify  the  manner  of  determining 
fish  trap  volume,  so  as  to  reflect  more 
accurately  the  intent  of  the  FMP.  This 
clarifiying  language  will  eliminate 
confusion  on  the  part  of  fish  trappers 
who  are  required  to  apply  for  permits 
and  also  will  facilitate  enforcement  of 
trap  volume  restrictians. 


List  of  Subjects  in  50  CFR  Part  641 

Fish,  Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  15, 1985. 
Carmen  J.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  Motional  Marine 
Fisheries  Service. 

PART  641— (AMENDED! 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  Part  641  is  amended 
as  follows; 

1.  The  authority  for  Part  641  reads  as 
follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  641.24,  paragraph  (b)(5)  is 
revised  to  read  as  follows: 

§  64 1 .24    Gear  timitatlons. 

•  *  *  •  * 

(b)  •   •   • 

(5)  The  maximum  allowable  size  for 
fish  traps  fished  in  the  FCZ  shoreward 
of  the  50-fathom  isobath  (300-fool 
contour)  is  33  cubic  feet  in  volume.  Fish 
trap  volume  is  determined  by 
measurement  of  the  external  dimensions 
of  the  trap,  and  includes  both  the 
enclosed  holding  capacity  of  the  trap 
and  the  volume  of  the  funnel(s)  within 
those  dimensions.  There  is  no  size 
limitation  for  fish  traps  fished  seaward 
of  the  50-fathom  isobath. 

jFR  Doc.  85-6623  Filed  3-19-«5;  &-45  am) 
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SO  CFR  Part  652 
[Docket  No.  41270-5026] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

summary:  NOAA  issues  a  final  rule  to 
implement  Amendment  5  to  the  Fishery 
Management  Plan  for  Atlantic  Surf  Clam 
and  Ocean  Quahog  Fisheries  (FMP). 
This  action  is  necessary  to  allow  (1)  a 
mechanism  for  adjustments  to  the 
minimum  size  limit  for  surf  clams,  (2)  a 
revision  of  the  method  of  inspecti.^g  surf 
clams  for  compliance,  (3)  a  requirement 
that  surf  clam  cages  be  tagged,  and  (4)  a 
presumption  that  the  landing  or 
possession  of  surf  clams  landed  or 
harvested  by  a  permitted  vessel  on  a 
day  during  which  the  vessel  was 
authorized  to  fish  in  the  fishery 
conservation  zone  (FCZ),  were  caught  in 
the  FCZ  and  are  subject  to  the  Federal 
minimum  size  limit.  The  intended  effect 
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of  this  rule  is  to  reduce  the  niortulity 

rntc  caused  by  discarding  undersized 

clams,  resulting  in  greater  short-  and 

long-term  yield  from  the  resource,  and  to 

facilitate  enforcement  of  the  minimum 

size  limit. 

EFFECTIVE  DATE:  Section  632.25  is 

effective  April  12.  1985.  All  other 

provisions  are  effective  on  April  14, 

1985. 

ADDRESSES:  Copies  of  the  amended 

FMP,  the  environmental  assessment, 

and  the  regulatory  impact  review  are 

available  from  lohn  C.  Bryson, 

Executive  Diri'ctnr.  Mid-Atlantic  Fishery 

Management  Council,  Room  2115, 

Federal  Building.  300  Soulh  New  Street. 

Dover,  DE  19901. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  C,  Se,im;ins  f.r-2Hl-3f>(K),  e\t. 

2fi2. 

SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  5  was  prepared  by  the 

Mid-Atlantic  Fishery  Management 
Council  (Council)  in  consultation  with 
the  New  England  Fishery  ManagcmenI 
Council.  A  notice  of  availability  for  the 
proposed  amendment  was  published  in 
the  Federal  Register  un  December  3, 
1984  (49  FR  47278].  Am.endment  5 
revises  management  measures  for  surf 
clams. 

The  original  FMP  was  approved  by 
the  Council  in  November  1977;  it  was 
refined  and  extended  indefinitely  by 
Amendments  1-3.  Amendment  3. 
approved  in  1981.  established  a 
procedure  to  specify  annual  quotas,  and 
also  imposed  a  minimum  legal  size  for 
surf  clams  of  5 '  ^  inches.  The  regulations 
implementing  Amendment  3  contained 
at  §  652.25  provisions  that  included  a 
minimum  size  limit  for  surf  clams  of  5 '2 
inches,  allowed  fishermen  to  reserve 
from  inspection  10  percent  of  the  full 
cages  of  surf  clams  aboard  a  vessel,  and 
provided  for  a  tolerance  of  no  more  than 
240  undersized  surf  clams  in  any  single 
inspected  cage.  This  resulted  in  a 
combined  tolerance  of  about  19  percent 
for  sublegal  surf  clams. 

When  the  minimum  size  limit  was 
developed,  the  Council  tried  to  balance 
conflicting  goals.  The  5 '/a  inch  size  was 
considered  optimum  in  terms  of  product 
value,  although  maximum  yield  per 
recruit  for  surf  clums  occurs  at  a  smaller 
size  of  approximately  4''4  inches.  Surf 
clams  occur  in  beds  that  vary  within  a 
size  range,  so  that  even  careful 
fishermen  catch  some  small  clams.  The 
tolerance  in  the  implementing 
regulations,  therefore,  was  considered 
necessary  to  minimize  discarding  where 
small  clams  have  been  harvested 
despite  efforts  to  harvest  legal-sized 


clams.  Discards  are  considered  wasteful 
since  it  is  estimated  that  about  50 
percent  of  the  discarded  clams  die. 

The  size  distribution  of  surf  clams 
combined  with  the  fixed  minimum-sizi: 
limit,  at  times,  has  resulted  in  discard 
rates  of  up  to  50  percent  of  the  clams 
harvested  when  fisherman  cull  their 
catches  to  ensure  that  their  harvests  are 
legal  sized. 

Amendment  5  amends  the  provisions 
of  the  FMP  to  read: 

There  is  a  surf  clarn  minimum  size  limit. 
After  consultation  with  the  Council  and 
opportunity  for  public  coniment,  the  Regional 
Director  shall  adjust,  by  increments  no  less 
than  0.25".  the  surf  clam  minimum  size  limit 
tu  a  value  less  than  5.5"  as  necessary,  so  that 
discards  on  average  do  not  exceed  30  percent 
of  the  trip  catch.  In  no  event  shall  the  size 
limit  be  less  than  4.75".  When  data  indicate 
the  clams  have  grown  sufficiently,  the  limit 
would  be  increased,  ultimately  reaching  the 
5.5"  limit.  There  is  a  tolerance  of  240 
undersized  clams  per  cage  but  no  more  than 
,50  clams  per  cage  under  4.75".  If  any  cage  is 
in  violation  of  the  size  limit,  the  entire  load  is 
in  violation.  In  adjusting  the  size  limit  the 
Regional  Director  shall  consider  current  slock 
assessments,  catch  reports,  and  other 
relevant  information  concerning  the  size 
distribution  of  the  surf  clam  resource.  No 
person  shall  harvest  or  possess  surf  clams 
smellier  than  the  minimum  size  limit. 

Under  Amendment  5,  the  Regional 
Director  would  first  have  to  decide, 
based  on  a  statistically  acceptable 
sample  of  information,  whether  discards 
in  the  fishery  on  average  have  exceeded 
the  30  percent  target  level  set  by  the 
Amendment  and  what,  if  any.  size 
adjustment  would  limit  discards  to  the 
target  levels.  The  preferred  method  of 
making  these  analyses  would  be  to 
adopt  the  methodolog\  used  as  a  basis 
for  adjusting  the  size  limit  from  5V2 
inches  to  5V4  inches  in  October  1984.  In 
that  instance,  heavy  reliance  was  placed 
\ni  analysis  of  assessment,  size 
drstribution,  survey,  and  interview  data 
by  the  NMFS  Northeast  Fisheries 
Center,  in  addition  to  any  other 
information  provided  to  NMP'S  and  to 
the  Counc:il.  Alternative  miethods  of 
analysis  would  similarly  employ  a 
statistically  and  scientifically  valid, 
representative  set  of  data. 

The  Regional  Director  will  consult 
with  the  Council  as  to  his  findings  and 
will  seek  its  advice  on  adjustment  to  the 
size  limit.  If  adjustment  is  indicated,  the 
Regional  Director  may  select  any  of  the 
following  values  (5'/2,  S'A,  5,  or  4% 
inches):  i.e.,  the  change  could  be  V*.  V2. 
or  "4  inch  at  any  one  time. 

Amendment  5  retains  the  allowance 
of  240  surf  clams  per  cage  less  than  5 '  4 
itches.  The  set-aside  portion  of  the 
ffrevious  tolerance  was  removed  bused 


on  testimony  given  to  the  Council  that 
the  set-aside  had  not  proved  useful. 

Amendment  5  also  adds  the 
requirement  that  all  surf  clam  cages 
must  be  tagged  before  they  are  off- 
loaded from  the  vessel  with  tags  to  be 
supplied  by  the  Regional  Director,  and 
that  tags  may  not  be  removed  until 
cages  are  emptied  at  the  processing 
plant.  Vessel  operators  in  both  the  .New- 
England  and  Mid-Atlantic  Areas  will  be 
required  to  attach  tags  to  each  cage  of 
clams  before  off-loading,  and  to  record 
the  tag  numbers  in  their  logbooks. 
Processors  will  be  required  to  note  the 
tag  numbers  in  their  logbooks  and. 
immediately  after  the  cage  in  emptied, 
to  remove  and  retain  the  tags  for 
collection  or  disposal  as  specified  by  the 
Regional  Director.  'lagging  is  intended  to 
improve  enforcement  of  the  size  limit. 
thereby  decreasing  violations  and  the 
resultant  landing  of  large  numbers  of 
small  clams. 

Amendment  5  adds  the  provision  that 
all  surf  clams  landed  by  a  Federally 
licensed  vessel  the  day  during  which  it 
is  authorized  to  fish  in  the  FCZ  are 
presumed  to  have  been  caught  in  the 
FCZ  and  subject  to  the  Federal  size 
limiit.  This  measure,  which  is 
enforceable  at  dockside.  will  improve 
the  enforcement  of  the  FMP, 

ToaUj_viiil£-any  possible  confusion 

JUrOing  the  notification  procedure  to. 
be  utilized  in  adjusting  the  minimum 
size  limits  of  surf  clams,  two  sentences 
were  added  to  §  652,2f)(a)(l). 

Response  to  Comments 

This  final  rule  is  essentially  the  same 

as  the  proposed  rule,  with  several 
changes  made  for  ciarity,  completeness, 
and  consistency  and  to  respond  to 
numerous  oral  and  written  comments  on 
the  proposed  rule.  Bcause  of  potential 
consistency  problems  that  could  occur  if 
the  Table  of  Contents  and  the  riile  v.  ere 
reorganized  as  proposed,  §§  652.7 
through  652.10  were  not  redesignated 
and  a  new  §  652.7  was  not  added 
Instead,  a  new  |  652.11  Cage 
identification  is  added  following  the 
current  §  652.10, 

The  presumption  in  §  652.22  is  revised 
to  facilitate  enforcement  of  the  FMP  and 
to  make  it  clear  that  evidence  that  surf 
clams  were  not  caught  in  the  FCZ  may 
be  introduced 

The  response  to  written  comments  is 
based  upon  the  section  numbers  as  they 
appeared  in  the  proposed  rule.  Written 
comments  are  on  file  from  the  U.S. 
Coast  Cuard  and  the  State  of  New 
Jersey.  Comments  received  on  the  rule, 
and  .NOAA's  responses,  are  discussed 
below. 
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Comment  1:  Several  commenters 
asked  questions  about  tlie  operation  of 
the  Regional  Director's  decision 
framework  for  selecting  the  size  limit. 

Response:  The  preamble  to  the  final 
rule  was  expanded  to  describe  more 
fully  the  process  that  would  be  used  to 
determine  if  the  discard  rate  has 
exceeded  the  30  percent  target  level  set 
by  the  Amendment,  and  to  decide  what 
size  adjustment,  if  any,  would  be 
appropriate  to  limit  the  level  of  discards. 

Comment  2:  Several  commenters  said 
that  the  definition  of  "authorized  fishing 
day"  required  clarification. 

Response:  The  definition  is  deleted 
from  the  final  rule  because  NOAA  has 
expanded  \  652.22(0(2)  removing  the 
term  "authorized  fishing  day." 

Comment  3:  Commenters  stated  that 
an  additional  paragraph  should  be 
added  to  the  "Prohibition"  section  to 
encompass  actions  required  by  the  FMP. 

Response:  The  proposed  rule 
paragraph  (j)  has  been  redesignated  as 
(k)  and  a  new  paragraph  (j)  was  added 
to  make  clear  that  all  persons  are 
obligated  to  comply  with  tagging 
requirements  from  off-loading  to  the 
point  of  processing,  not  just  those  to 
whom  tags  were  issued  initially. 

Comment  4:  Administrative  details  of 
the  tagging  program  appeared  for  the 
first  time  in  the  proposed  regulations. 
Comments  received  from  individuals 
involved  in  the  enforcement  and 
prosecution  of  the  EMP  suggested 
changes  to  make  the  regulations  more 
precise  and  to  assure  their  more 
efficient  op>eration. 

Response:  In  response  to  these 
suggestions,  changes  were  made  (1)  to 
specify  where  the  tags  will  be  attached 
to  cages  or  other  containers  so  that  the 
tags  will  be  more  visible;  (2)  to  specify 
how  used,  unused,  and  outdated  tags 
will  be  removed  from  circulation;  and  (3) 
to  specify  which  representatives  of  a 
vessel  may  obtain  a  resupply  of  tags  for 
the  vessel. 

Comment  5:  Uncertainty  was 
expressed  over  the  meaning  of  proposed 
regulations  at  §  652.7(c)  which  provided 
that  "(c)hanges  in  specifications  of  the 
tagging  program  will  be  made  by  the 
Regional  Director  in  consulation  with 
the  Council."  Commenters  opined  that 
the  term  envisioned  initiation  of 
substantive  rulemaking  without  criteria 
to  define  the  scope  of  the  rulemaking. 

Response:  The  regulation  was  based 
on  a  portion  of  the  FMP  which  provides 
that,  "(i)nformation  to  be  shown  on  the 
tags  shall  be  determined  by  the  Regional 
Director,  in  consultation  with  the 
Council,  but  will  include  at  least  the 
information  needed  to  establish  a  chain 
of  evidence  adequate  for  enforcement  of 
the  surf  clam  minimum  size  limit  from 


the  vessel  through  the  transportation 
system  to  the  processor,  inclusive." 
General  Counsel  has  determined  that 
contents  of  tags  sufficient  to  support  an 
enforcement  case  is  primarily  a  legal 
matter  and  not  appropriate  for  submittal 
to  the  formality  of  a  consultation 
process  with  the  Council  by  regulations, 
in  addition  to  the  routine  opportunity  for 
notice  and  comment  on  proposed 
changes  to  regulations.  NMFS  would 
request  and  welcome  advice  of  the 
Council  on  tag  contents  to  the  extent 
that  the  practical  operations  of  the 
fishery  which  are  known  to  the  Council 
members  are  at  issue.  An  additional 
consultation  process  over  this  detail 
could  also  prove  counterproductive, 
obstructing  expeditious  changes  in  an 
important  feature  of  the  tagging 
program.  Accordingly,  proposed 
paragraph  (c)  has  been  eliminated  from 
the  final  regulations. 

Comment  6:  Question  was  raised 
about  the  scope  of  the  provision  at 
S  652.7(d)(3)  (now  §  652.n(c)(4))  stating 
that  "(a)ny  cage  of  surf  clams  found  in 
commerce  without  a  tag  is  in  violation  of 
these  regulations."  Concern  was 
expressed  that  such  provision  could 
encompass  cages  of  surf  clams 
harvested  under  jurisdiction  of  the 
states. 

Response:  Limiting  language  has  been 
added  to  this  section  to  specify  that  only 
surf  clams  harvested  and  possessed 
under  the  jurisdiction  of  this  FMP  are 
covered  by  the  language  of  this 
regulation. 

Additional  Comments:  It  is  noted  that 
§  652.23  "Closed  Areas",  has  not  been 
modified  by  this  amendment.  Criteria  for 
closing  and  reopening  of  closed  areas  is 
a  matter  of  substance  which  requires 
separate  study  and  action  by  the 
Council  for  Revisioa  Thus,  references  to 
the  5Vi  inch  size  as  a  criteria  for  closure 
and  reopening  will  remain  in  §  652.23 
unless  revised  by  action  of  the  Council. 

Classification 

The  Regional  Director  determined  that 
the  amendment  these  rules  would 
implement  is  necessary  for  the 
conservation  and  management  of  the 
Atlantic  surf  clam  and  Ocean  quahog 
fisheries  and  that  is  is  consistent  with 
the  national  standards,  other  provisions 
of  the  Magnuson  Act,  and  other 
applicable  law. 

The  Council  prepared  an 
enviromnental  assessment  (EA)  for  this 
amendment  and  concluded  that  there 
will  be  no  significant  impact  on  the 
human  environment  as  a  result  of  this 
rule.  A  copy  of  the  EA  is  available  from 
the  Council  at  the  address  listed  above. 

The  NOAA  Administrator  determined 
that  this  rule  is  not  a  "major  rule" 


requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  A 
summary  is  published  at  49  FR  47278. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  Both  large  and  small 
businesses  are  affected  by  the  current 
size  limit  problem,  and  will  benefit  by 
the  solution  contained  in  the 
amendment.  The  impacts  of  the 
amendment  do  not  favor  large 
businesses  over  small  businesses, 
except  to  the  extent  that  the  smaller 
processors  and  the  independent  vessels 
that  work  with  them  have  traditionally 
been  more  dependent  on  larger  surf 
clams  than  have  been  the  large, 
vertically  integrated  processors  that  also 
use  smaller  surf  clams  and  ocean 
quahogs.  In  1984,  changes  in  the  market 
apparently  altered  this  traditional 
pattern  so  that  all  processors  now  have 
a  demand  for  clams  under  5'/4  inches. 
These  findings  indicate  an  alternative  to 
any  continuing  dependence  on  the  larger 
clams.  In  the  event  that  the  size  limit 
was  reduced  all  the  way  to  the  minimum 
size  of  4%  inches,  there  might  be  an 
impact  on  both  the  large  and  small 
businesses  involved  in  the  fishery. 
However,  the  criteria  and  process  for 
changing  the  size  limit  make  it  unlikely 
that  the  limit  will  go  as  low  as  4% 
inches.  Furthermore,  even  this  potential 
impact  is  already  being  mitigated  by  the 
currently  increasing  average  size  of  surf 
clams  as  existing  year  classes  in  the 
population  mature. 

Sections  of  this  rule  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act, 
which  was  submitted  to  the  Office  of 
Management  and  Budget  and  approved 
under  Control  Number  0646-0016. 

The  Council  determined  that  this  rule 
will  affect  the  State's  coastal  zone  and 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  (CZM)  programs  of 
Maine,  New  Hampshire,  Massachusetts, 
Rhode  Island,  Connecticut,  New  York, 
New  Jersey,  Pennsylvania,  Delaware, 
and  Maryland.  On  7  August  1984,  letters 
were  sent  to  all  of  the  States  Hsted 
above  stating  that  the  Council 
concluded  that  Amendment  5  is 
consistent  to  the  maximum  extent 
practicable  with  the  State's  CZM 
program  as  understood  by  the  Council. 
Maryland  and  Rhode  Island  have  a  5.5' 
surf  clam  minimum  size  limit, 
Massachusetts  has  a  5'  minimum  size 
limit,  and  New  York  has  a  4*  minimum 
size  limit.  The  letters  to  those  States 
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recommended  that  Stute  mmmium  size 
limits  be  revised  to  match  the  proposed 
size  Hmit  to  facihlate  enforcement  while 
also  notmg  that  the  FCZ  catch 
presumption  is  intended  to  minimize  the 
impact  of  these  differences.  Maine, 
Massachusetts,  Connecticut,  New  York, 
Pennsylvania.  Delaware  and  Maryland 
responded,  and  agreed  with  the 
consistency  determination.  Maryland 
also  responded,  that  it  will  change  its 
size  limit  to  conform  witn  this 
amendment. 

Section  652.25  of  this  rule  must  be 
effective  on  April  12,  1985,  to  continue 
the  current  5''i  inch  size  limit  for  surf 
clams.  The  SU  inch  size  limit  was 
implemented  by  emergency  regulations 
that  expire  on  April  12,  1985.  A  lapse  in 
the  regulations  would  cause  the  size 
limit  to  revert  to  SV'a  inches.  This  would 
have  a  detrimental  effect  on  the  industry 
because  fishermen  would  have  to  adjust 
their  operations  to  unnecessary  short- 
term  changes  in  the  size  limit.  To  avoid 
such  a  lapse,  the  Assistant 
Administrator  finds  for  good  cause  that 
it  would  be  contrary  to  the  public 
interest  to  delay  the  effective  date  of 
§  652.25  of  these  regulations  for  the  full 
30-day  period  otherwise  required  under 
section  553(d)  of  the  Administrtitive 
Procedure  Act.  Therefore,  §  652.25  of 
these  regulations  is  effecti'.e  April  12. 
1985. 

List  of  Subjects  in  50  CFR  Part  652 

Administrative  practice  and 
procedure,  P'ish,  Fisheries,  Reporting 
requirements. 

Dated:  M.irrh  \b   1985. 
Carmen  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  652  is  amended 

as  follows: 

PART  652— I  AMENDED  I 

1.  The  authority  citation  for  Part  652 
reads  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  The  Table  of  Contents  is  amended 
by  adding  a  new  entry  §  652.11  "Cage 
identification." 

3.  In  §  652.5.  paragraph  (a)(1)  is 

amended  by  revising  paragraphs  (v)  and 
(vi)  and  by  adding  a  new  paragraph 
(vii).  and  paragraph  (b)(1)  is  amended 
by  revising  paragraphs  (m)  and  (xii)  and 
by  adding  a  new  paragraph  (xiii)  to  read 
as  follows: 

§  652.5    Recordkeeping  and  reporttng 
requirements. 

(a)(1)  •   •   * 


(v)  Price  per  bushel,  by  species: 

(vi)  Meat  yield  per  bushel,  by  species; 

and 
(vii)  Tag  numbers  from  cages 

purchased,  by  vessel. 

•         •         ♦         *         • 

(b)(1)  •   •   • 

(xi)  Price  per  bushel; 

(xii)  Buyer;  and 

(xiii)  Tag  numbers  from  cages  used. 

•  •  *  •  « 

4  In  §  652.7,  is  amended  by  adding 
new  paragraph  (h)(3),  paragraph  (j)  is 
redesignated  as  (1),  and  new  paragraphs 
(j)  and  (k)  are  added  to  read  as  follows: 

§652.7     Prohibitions. 

•  *  •  •  • 

(h)-  •  • 

(3)  Any  surf  clam  cage  tags  issued 
under  §  652.11(b). 

(j)  .No  person  may  possess  surf  clams 
harvested  under  this  FMP  in  containers 
that  are  not  tagged  as  required  bv 
§652.11. 

(k)  No  person  may  use  surf  clam  cage 
tags  issued  under  §  652.11(b)  in  a 
manner  inconsistent  with  the  terms  of 
§  652,ll(c). 

■  ■  *  •  • 

5.  A  new  §  652.11  is  added  to  read  as 
follows: 

§  652.11     Cage  Identification. 

(a)  Toiii^nii;.  Before  off-loading,  all 
cages  and  other  containers  that  contain 
surf  clams  must  be  tagged  with  tags 
provided  annually  by  the  Regional 
Director  under  paragraph  (b)  of  this 
section.  Tags  must  be  fixed  on  or  as 
near  as  possible  to  the  upper  crossbar  of 
the  cage  or  container,  or  to  the 
corresponding  part  of  a  tub  or  other 
container  used  for  carrying  the  clams. 
Tags  must  not  be  remo\ed  until  cages 
are  emptied  at  the  processing  plant,  at 
which  time  the  processor  must  promptly 
remove  and  retain  them  for  collection  or 
disposal  as  specified  by  the  Regional 
Director. 

(b)  Acquisition  and  return  of  tags.  (1) 
An  initial  supply  of  tags  will  be  issued 
to  each  individual  vessel  by  the 
Regional  Director  prior  to  the  beginning 
of  each  fishing  year.  The  number  of  tags 
issued  will  be  based  on  the  previous 
year's  landings. 

(2)  Additional  tags  may  be  obtained,  if 
required,  by  the  vessel  owner,  master,  or 
mate,  upon  written  request  to  the 
Regional  Director. 

(3)  Tags  will  expire  at  the  end  of  the 
fishing  y  ear  for  which  they  were  issued. 
Unused  tags  must  be  returned  to  the 
Regional  Director  withm  30  days  after 
the  end  of  the  fishing  year. 


(c)  Use  of  la^s.  (1)  Tags  are  not 
transferable  among  vessels,  and  must  be 
returned  when  a  permit  expires  by 
reason  of  a  vessel's  being  sold  or 
otherwise  removed  from  the  fishery. 

(2)  Alteration,  theft,  destruction, 
transfer,  or  other  misuse  of  tags  is  a 
violation  of  these  regulations. 

(3)  Loss  or  theft  of  tags  must  be 
reported  to  the  Regional  Director  in 
writing  within  twenty-four  hours. 

(4)  Any  cage  of  surf  clams  harvested 
within  the  jurisdiction  of  this  FMP  that 
is  found  in  commerce  without  a  tag  is  in 
violation  of  these  regulations. 

(5)  Processors  must  promptly  remove 
the  used  tag  after  a  cage  is  emptied,  and 
retain  the  tag  for  collection  or  disposal 
as  specified  by  the  Regional  Director. 

(d)  Presumption.  Clams  in  cages  or 
containers  with  colored  numbered  tags 
matching  those  issued  to  a  vessel  under 
these  regulations  will  be  presumed  to 
have  been  taken  by  that  vessel. 

6.  In  §  652.22  paragraph  (a)|2)  is 
amended  by  revising  sentences  3  and  4, 
and  paragraph  (f)  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (1)  and  by  adding  a  new 
paragraph  (2)  to  read  as  follows: 

§  652.22     Effort  restrictions. 

(a)(1)-  *  • 

(2)  Hours.  '  '  '  The  vessel  owner  or 
operator  must  send  the  Regional 
Director  written  notice  of  the  owner  or 
operator's  selection  or  cancellation  of 
allowable  surf  clam  fishing  periods  for 
that  vessel.  All  selections  or 
cancellations  must  be  provided  to  the 
Regional  Director  no  less  than  15  days 
prior  to  the  intended  effective  date.  *  *  * 
*         «         •         *         • 

(f)  Presumption. 

(I)'*- 

(2)  The  landing  or  possession  of  surf 
clams  harvested  by  a  vessel  permitted 
under  this  FMP  on  a  day  during  which 
such  vessel  was  authorized  to  fish  in  the 
FCZ  will  be  prima  facie  evidence  that 
such  surf  clams  were  caught  in  the  FCZ 
and  are  subject  to  the  Federal  size  limit. 

7.  Section  652.25  is  revised  to  read  as 

follows: 

§  652.25    Size  restrictions, 
(a)  Minimum  length.  A  minimum  size 

limit  for  surf  clams  of  5 ''2  inches  in 
length  is  imposed  in  all  areas  of  the 
fishery  with  the  following  exceptions: 

(1)  Size  limit  selections.  The  Regional 
Director  will  select  the  size  limit,  after 
consultation  with  the  Council,  from 
among  the  following  values:  5 '2.  5 '4.  5. 
and  4^4  inches.  The  size  limit  will  be 
selected  to  reduce  discards  of  surf  clams 
to  less  than  30  percent,  on  average,  of 
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trip  Cdtchfs.  The  Rcgioniil  Dircc  lur  \\ 
m(>nitor  currfnl  stock  assi^ssnifn!', 
c.itch  rcporl.s,  anil  other  re!r\.inl 
inforrriHlion  concerning  the  si/e 
(iistributuin  of  the  surf  (  hini  rescuri  e 
(leserniinmg  if  iin\  aiijiistmeii'  in  the 
1,'iiit  IS  tipprupnate.  The  St  i.ret.irv  w 
pi.liiish  notice  of  <in\  eiciii.stnients  m 
Federal  Register  The  publu  m,i\ 
loniment  on  the  niininumi  si/c 
adjustment  for  15  dii>  s  atlcr  trie  ila't 
piibii(:<ition.  .After  consulerdluni  of 
PmMic  (-(Liimerits.  the  Se'  re'.irv  rn.iv 


III 
size 


tru 


!>ublish  notice  in  the  Federal  Register  ot 
any  changes  in  the  adjusted  minimum 
size  limit. 

(2)  Tdlvrance.  (i)  When  the  minimum 
size  limit  is  greater  than  4%  inches,  as 
ni,ir\  as  240  surf  clams  in  any  full  cage 
nuis  be  less  than  the  legal  minimum 
size,  but  no  more  than  50  clams  in  any 
full  cape  may  be  loss  than  4%  inches. 

(ill  VVh»'n  the  minimum  size  limit  is 
4  '4  inches,  no  more  than  50  clams  in  an> 
full  cage  may  be  les$  than  4%  inches. 


(ill)  If  any  inspec  ted  cag(;  is  found  to 
be  in  violation  of  paragraphs  (2)  (ij 
through  |ii)  of  this  section,  all  cages  in 
possession  landed  by  the  same  vessel 
from  the  same  trip  will  be  deemed  in 
violation  of  the  size  limit 

{h)  Measiirenwiit.  Length  is  nieasureti 
at  the  longest  dimension  of  the  surf 
clam. 

If'K  V'li    ft5-(Ki~4  Filed  3-15-ti.'i;  .'i.U.)  prill 
eiLL'NG  coo£  35'a-;;-M 
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This   section   ot    the    FEDERAL    REGISTER 
contains   notices   to   the   public   ot   the 
proposed   issuance   of    rules   and 
regulations    The   purpose   of   these   notices 
IS   to   give    interested    persons   an 
opportunity   to   participate   in   the    rule 
making   prior   to      the   adoption   ot   the   final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Chapter  X 

[Docket  No».  AO-160-A62-R02,  etc.] 

Milk  In  Middle  Atlantic  and  Other 
Marketing  Areas;  Recommended 
Decision  and  Opportunity  To  File 
Written  Exceptions  on  Proposed 
Amendments  To  Tentative  Marketing 
Agreements  and  To  Orders 


1 
7  CFR  Pan 

Maflietrog  area 

AONos 

1004 

MkX51€  Atlantic    1 

AO-160-A62-FtO2 

1001 _ 

Him  England 

AO-14-A60 

1002 

Mew  Vtxk-New  Jersey 

AO-71-A74-R01 

1006.. 

Uppet  FlofKla 

AO-356-A21 

1007.._ 

Georgia 

AO-366-A23 

1011 _ 

^o~^suA26 

1012.. 

Tampa  Bay          , 

A&-347-A24 

1013... 

Southeastern  Florida  .  . 

AO-286-A31 

1030 - 

Chicago  Regional    , 

AO-361-A21 

1032 

Southern  Illinois    .. 

AO-313-A32 

1033. 

Ohio  VaflGv 

AO-'66-A53 

1036....- 

EaaJem  Ohio- Western 
Pennsylvania 

AO-179-A48 

1040 

Southern  Michigan 

AO-?26-A36 

1044 

Michigan  Upper 
Peninsula 

AO-299-A23 

1046. — 

LOUiSviUe-Leiington- 
EvansviHe 

AO-123-A52 

1040 

Inctana  

AO-319-A33 

1050 

Central  Illinois 

AO-355-A22 

1062. 

St  Louis-Ozar*s 

AO-10-A56 

1064 

Greater  Kansas  City 
Nebraska  Western 

AO~23-A5'^ 

1065 

AO-86-AJ2 

Iowa 

1068 

Upcer  Midwest     

AO-178-A38 

1075 

Black  Hitis        

AO-2Ae-A18 

1076 

Easierr  South  Dakota    . 

AO-260-A26 

107» 

Iowa 

AO-295-A35 

1003 

Alabama  Wesl  Florida    . 

AO-386-A2 

1094 

New  Orleans 
Mississippi 

AO-103-A43 

1096 

AO-257-A31 

1097 

AO-219-A39 

1096    

Nashville 

A0-184-A46 

1099 

P«Jucah 

AO-ie3-A38 

1102 

Fort  Smith        

AO-237-A,32 

1106 

AO-210  A44 

1108 

Central  Arka^^sas 

AO-243-A36 

1120..._ 

LuWxxrk  Plain  view 

AO-328-A25 

1124....„ 

Oregon  A  auhinglon     ,   . 

AO-368-A13 

112S 

Pugei  Souna-inland 

AO-22&-A30 

1126 

AO-231-A52 

1131 

Cent/ai  Arizona  

AO-271-A25 

1132 

AO-262-A35 

1134 „ 

Western  Colorado     

AO-301-A18 

1135 „ 

Soutnwestern  Idaho- 
Eastern  Oregon 

AO-380-A4 

1136 

Great  Basin 

AO-309-A25 

1137 

AO-326-A22 

1138 

Rio  Grande  Valley 

AC3-335-A30 

1139 

Lake  Mead    

AO-374-A9 

agency:  Agricultural  Marketing  Service, 

L'SD.X. 

action:  Proposed  rule. 

SUMMARY:  This  recommended  decision 
finds  that  federal  milk  marketing  orders 

should  not  be  amended  to  provide  a 
separate  classil'ication  and  price  for 
milk  used  to  produce  butter  and  nonfat 
dry  milk.  Such  milk  now  is  classified 
and  priced  under  the  orders  on  the  same 
basis  as  milk  used  to  make  hard  cheeses 
and  certain  other  manufactured  ddir\' 
products. 

This  recommendation  is  based  on  the 
record  of  a  public  hearing  held  in 
Alexandria,  Virginia,  on  )uly  25-27,  1984. 
The  hearing  was  requested  by  the 
National  Milk  Producers  Federation  on 
behalf  of  25  dairy  farmer  cooperative 
associations. 

DATE:  Comments  are  due  on  or  before 
April  19,  1985. 

ADDRESS:  Comments  (four  copiesl 
should  be  filed  with  the  Hearing  Clerk, 
Room  1077.  South  Building,  United 
States  Department  of  Agriculture, 
Washington.  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist. 
Dairy  Division,  Agricultural  Marketing 
Service.  United  States  Department  of 
Agriculture.  Washington.  DC.  20250 
(202)  447^829. 
SUPPLEMENTARY  INFORMATION:  This 

administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 
Prior  documents  in  this  proceeding: 
\olJce  of  Hearing:  Issued  June  22, 
1984:  published  )une  27,  1984  (49  FR 
26239). 

Notice  of  Rescheduled  Hearing: 
Issued  July  3,  1984;  published  July  6,  1984 
(49  FR  27769). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
aforesaid  specified  marketing  areas. 
This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601  et  seq.).  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 


agreements  and  marketing  orders  (7  CFR 
Part  900), 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  \^■ashington.  DC.  20250,  by 
the  30th  day  after  public  ation  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  hearing  notice  specifically  invited 
i.nterested  persons  to  present  evid'-nce 
concerning  the  probable  regulatory  and 
informational  impact  of  the  proposals  on 
small  businesses.  However,  no 
participants  at  the  hearing  testified 
about  any  potentially  adverse  impact  of 
the  proposals  on  small  businesses. 

Further,  William  T,  Manley,  Deputy 
Administrator,  Agricultural  .Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  -No  changes  to  the  orders  are 
contemplated. 

The  findings  and  conclusions  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Alexandria. 
Virginia,  on  July  25-27,  1984,  pursuant  to 
a  notice  of  hearing  issued  Jul\  22.  1984 
(49  FR  26239),  and  a  notice  of 
rescheduled  hearing  issued  July  3  1984 
(49  FR  27769). 

The  material  issues  on  the  record 
relate  to: 

1.  Whether  to  provide  separate 
classification  and  pncmg  in  all  Federal 
milk  marketing  orders  for  milk  used  to 
make  butter  and  nonfat  dry  milk. 

2.  The  need  for  em.ergency  action  with 
respect  to  issue  No.  1. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Whether  To  Provide  Separate 
Classification  and  Pricing  in  all  Federal 
Milk  Marketing  Orders  for  Milk  Used 
To  Make  Butter  and  Nonfat  Dry  Milk 

The  orders  should  not  be  amended  on 
the  basis  of  this  proceeding  to  provide  a 
separate  use-classification  and  pricing 
mechanism  for  milk  and  cream  used  to 
produce  butter  and  nonfat  dry  milk. 
Such  milk  should  continue  to  be 
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c:l;issif'u;d  iiticl  pnci'ii  ihe  sdinc  as  other 
milk  used  to  prodiire  hard  cheeses  and 
other  manufactured  dairy  products 
(r.iirrently  at  the  Minnesota-Wisconsin 
series  pri<;e  for  manufucturinjj  ^rade 
milk). 

The  National  Milk  Producers 
federation  (Federation),  on  behalf  of 
certain  of  its  member  cooperatives, 
proposed  that  each  order  be  changed  to 
esiablish  a  new  utilization  classification 
fur  milk  and  cream  used  to  produce 
butter  and  nonfat  dry  milk.  The  price  for 
such  milk  would  be  the  Minnttsota- 
W  isconsin  (M-W)  price  for 
nianufaclurm^  prade  milk,  or  a  bultcr- 
iionfat  dry  miik  foiniuia  price, 
whichever  was  lower.  If  the  calculated 
fiirmula  price  was  above  the  M-W  price. 
then  the  M-W  price  would  prevail.  If  the 
furniula  prue  was  below  the  M-W  price, 
then  the  minimum  price  to  handlers  for 
that  milk  would  be  the  formula  price  for 
that  month.  Emergency  action  was 
requested  to  amend  all  the  orders  by 
October  1.  \9M.  either  .is  prnposed.  or 
b\  provitlinj^  temporarily  a  credit  that 
would  achieve  the  intended  pricing 
relief  through  a  different  nurchanism. 

A  spokesperson  for  the  Fed<  ration, 
presenting  the  position  of  115  member 
cooperative  associations  of  the  N'MPF 
for  the  hearing  record,  offifcd  the 
following  testimony  in  support  of  their 
proposal: 

1.  As  raw  milk  supplies  lighten, 
competition  for  milk  among  cheese 
plants  in  the  Minnesota  and  Wisconsin 
area  will  drive  up  the  Minnesota- 
Wisconsin  (M-W)  price. 

The  Federation's  witness  pointed  out 
tliat  milk  production  has  l>e(-n  declining 
since  February  1984,  due  to  several 
factors:  (1)  The  Milk  Diversion  program 
(Ml)P).  which  invcilves  approximately 
30,(K)0  dairy  farmers  in  the  I'nited  States 
who  collectively  represented  about  22 
percent  of  the  milk  marketed  in  1982  and 
wo  agre(;d  to  participate  by  contracting 
to  reduce  their  production  51.4  billion 
pounds  during  the  January  198-4-March 
1(183  period:  (2)  a  50-cent  per 
hundredweight  assessment  on  all  milk 
marketed  and  a  50-cent  per 
hundredweigfil  reduction  in  tlie  support 
price:  (3)  a  rciluction  in  the  prices 
received  by  farmers  in  1983  compared  to 
1981  in  real  terms  of  S.72;  (4)  higher 
production  costs:  (5)  higher  interest 
rales:  and  (8)  improved  off-farm 
opportunities  and  reduced  labor 
availability.  The  witness  testified  that 
he  e\pet:ts  that  milk  produt  lion  for  1984 
will  be  2.5  percent  to  4.5  percent  below 
that  of  198:i,  However,  he  noted  that 
from  January  through  July  1984,  mininud 
decreases  have  taken  place. 
Ccmsequently.  thi:  last  qiiartc^r  milk 
marketings  are  expected  to  tie 


approximately  five  pefcent  less  than 
those  of  1983.  as  particjipating  dairy 
farmers  reduce  output  [further  in  order  to 
meet  their  contracts.  Thus,  he  expects 
milk  available  for  mat  ufacturing  uses  to 
be  down  11.6  percent    rom  the  fourth 
quarter  of  1983. 

As  the  supply  of  ravr  milk  is  reduced, 
competition  among  manufacturing 
plants  for  this  milk  will  increase.  The 
witness  anticipates  thut  stronger 
markets  for  cheese  anfi  whey  will  be 
seen,  but  that  any  incitease  in  gross 
returns  to  butter-powder  plants  will  be 
moderated  by  a  flat  m  irket  for  nonfat 
dry  milk. 

The  witness  testified  that  the  M-W 
price  is  greatly  influetK-ed  by  the  value 
of  milk  made  into  cheese.  He  pointed 
out  that  in  1983  two  hundred  and 
seventy-five  plants  were  surveyed 
monthly  in  Minnesota  and  Wisconsin, 
and  that  these  plants  purchased  60 
percent  of  the  manufacturing  grade  milk 
of  these  two  states.  Approximately  78 
percent  of  that  milk  whs  purchased  by 
cheese  plants.  Furthemore.  the  witness 
cited  two  studies  that  determined  the 
correlation  between  the  M-W  price  and 
the  prices  of  cheese  and  butter-nonfat 
dry  milk  for  the  two  difftjrent  time 
periods.  In  one  of  the  studies,  an 
analysis  of  data  for  the  period  of 
January  1971  through  January  1975  was 
performed  and  the  findings  were: 
— 99.4  percent  of  the  changes  in  the  M- 

W  price  were  relate  to  variations  in 

the  price  of  butter,  rionfat  dry  milk, 

and  cheese; 
— 99.3  percent  of  ihe  W-W  price  changes 

were  associated  with  variations  in 

cheese  prices;  and 
— 86.1  percent  of  the  M-W  price  changes 

were  associated  wi|h  variations  in 

butter  and  nonfat  di-y  milk  prices. 

In  the  other  study,  which  analyzed 
data  for  the  10-year  period  of  1970-79. 
the  correlation  coefficient  between 
changes  in  the  M-W  price  and  changes 
in  the  price  of  cheese  was  found  to  be 
.91,  whereas  the  relationship  between 
changes  in  the  prices  of  butter-nonfat 
dry  milk  and  changes  in  the  M-W  price 
was  statistically  insi^ificanl  with  a 
correlation  coefficient  of  .596. 

The  Federation's  witness  looked  back 
to  the  1973-early  1974;  period,  when  a 
declining  milk  supply  situation,  similar 
to  Ihe  one  being  experienced  now, 
occurred.  At  that  time  a  strong  demand 
for  dairy  products  relntive  to  supply 
resulted  in  higher  prices  for  all  products, 
expecially  cheese.  The  M-W  price  rose 
S2.26  from  July  to  December,  an  increase 
of  34  percent. 

2.  In  times  of  close  balance  between 
supply  and  demand  for  milk,  cheese  is 
no  longer  a  residual  product;  butler  and 


nonfat  dry  milk  alone  become  the 
balancing  wheel  for  the  dairy  industry. 
The  proponent's  witness  claimed  that 
there  exists  much  greater  variation  in 
the  volumes  of  milk  processed  info 
butter  and  nonfat  dry  milk  than  into 
cheese,  and  that  the  variation  in 
volumes  of  milk  processed  into  butter 
and  nonfat  dry  milk  is  greater  \vhen  milk 
supply  and  demand  are  in  closer 
balance  than  when  large  surpluses  exist 
In  addition,  the  witness  maintained  that 
butter-nonfat  dry  milk  plants  are  able  to 
handle  milk  with  a  higher  than  average 
percent  of  butterfat;  and,  that  when 
supply  and  demand  are  in  close  balance, 
Ihe  percent  of  butterfat  in  receipts  at 
butter-powder  plants  is  much  greater 
than  during  times  of  surplus. 
Furthermore,  because  cheese  pl^jnts 
receive  primarily  whole  milk,  a  minmial 
variation  is  seen  in  the  composition  of 
raw  product  at  those  plants  regardless 
of  the  milk  supply-demand  situation. 

3.  Butter-powder  manufacturers  will 
not  be  able  to  recover  from  the  market 
sufficient  revenue  to  cover  the  costs  of 
maintaining  their  operations. 

As  the  M-W  price  rises  relative  to  the 
returns  at  butter-powder  plants,  plant 
margins  decline.  The  witness  alleged 
that  by  the  fall  of  1984,  the  M-W  price 
could  rise  to  a  level  greater  than  the 
ability  of  butter-powder  plants  to  pay 
for  milk.  The  witness  speculated  that 
increases  in  the  price  of  cheese  and 
whey  would  result  in  a  M-W  price  of 
$13.10  per  hundredweight.  He  also 
predicted  that  the  gross  return  to  butter- 
powder  plants  would  be  S14.31.  Such  a 
scenario  would  yield  a  margin  at  butter- 
powder  plants  of  $1.21.  a  level  less  than 
their  production  costs. 

In  addition,  the  witness  testified  thai 
he  expects  butter-powder  production 
costs  to  rise.  He  cited  a  study  which 
revealed  that  average  costs  rise  in  butter 
plants  and  powder  plants  when  volumes 
deviate  from  capacity.  The  witness 
stated  his  vew  that  on  the  average, 
butter-powder  plants  will  be  running  at 
50  percent  capacity  this  fall  due  to  sharp 
reductions  in  milk  supplies. 

4.  No  alternative  exists  for  some 
butter-powder  plants. 

The  proponent's  witness  testified  that 
as  the  butter-powder  margins  decline. 
all  milk  cannot  move  to  higher-valued 
alternative  uses  because  of  the  location 
of  plants  and  the  location  and  timing  of 
available  milk  supplies.  He  concluded 
that  some  butter  and  powder  will  have 
to  be  produced. 

5.  Butter-powder  plants  have  been 
protected  against  severe  financial  losses 
in  the  past. 

The  witness  re-;all"d  the  July  through 
December  1973  period  when  the  M-W 


; 


Federal  Register  /  Vol.  50,  No.  54  /  Wednesday.  March  20,  1985  /  Proposed  Rules 


11173 


price  rose  $2.26,  an  increase  of  34 
percent.  By  October  1973.  butter-powder 
plants  were  experiencing  negative  gross 
returns,  and  this  situation  continued 
through  February  1974.  At  that  time,  he 
noted,  the  Department  of  Agriculture 
provided  relief  to  plants  making  butter- 
powder  in  27  markets. 

6.  Butter-powder  plants  need  to  be 
maintained  because  of  their  ability  to 
serve  markets  as  balancing  plants; 
therefore,  they  must  always  be 
protected  against  severe  financial 
losses. 

The  proponent's  witness  claimed  that 
unforeseen  shortages  in  the  cheese 
market  and  in  the  supply  of  raw  milk 
can  quickly  occur  and  disrupt  normal 
marketing  relationships.  During  such 
times,  butter-powder  operations 
experience  decreases  in  their  margins 
and  increased  production  costs.  The 
witness  stated  that  an  adequate  number 
of  butter-powder  facilities  must  be 
preserved,  because  they  create  orderly 
conditions  during  times  of  high  milk 
production  by  preventing  raw  milk 
supplies  from  glutting  the  market  which 
would  cause  milk  prices  to  decline 

Because  the  Department  must  adhere 
to  administrative  procedures  when 
implementing  changes  that  provide  relief 
in  the  industry,  the  witness  urged  that  a 
"safety-net"  be  placed  in  all  the  milk 
marketing  orders  on  a  permanent  basis 
so  it  would  be  there  when  needed  to 
protect  balancing  plants  against  severe 
losses. 

7.  The  cost  of  maintaining  operations 
that  balance  the  fluid  market  should  be 
uniformly  shared  by  all  producers  since 
the  balancing  function  is  a  service  of 
benefit  to  all  producers. 

The  cost  of  balancing  now  is  borne 
solely  by  the  members  of  the 
organizations  that  operate  butter- 
powder  plants,  according  to  the 
Federation's  witness.  He  held  that  a 
uniform  sharing  among  all  producers  on 
the  market  of  the  lower  returns  realized 
from  making  milk  into  butter  and 
powder  would  be  more  equitable. 

8.  A  formula  price  which  minimizes 
the  losses  incurred  by  butter-powder 
plants  must  be  implemented. 

Proponent  claimed  that  the  primary 
objective  of  the  proposal  is  to  price  the 
reserve  milk  at  a  level  which  will  assure 
the  maintenance  of  adequate  facilities  to 
dispose  of  reserve  milk  supplies.  The 
witness  cited  a  study  which  indicated 
that  the  production  cost  per 
hundredweight  of  milk  used  in  a  butter- 
powder  is  Si. 42;  however,  he  proposed 
that  the  formula's  make  allowance 
should  be  $1.32,  thus  providing  an 
incentive  for  milk  to  move  to  higher- 
valued  uses  where  possible. 


The  vvjtness  further  testified  that  the 
formula  would  only  minimize  losses,  not 
ensure  profits,  because  the  make 
allowance  chosen  is  a  very  conservative 
figure.  He  pointed  out  that  $1.42  is  a  cost 
of  production  figure  from  a  study 
observing  very  efficient  plants; 
therefore,  any  extrapolation  to  other 
plants  generally  would  increase  the 
amount.  In  addition,  the  Si. 42  was 
reduced  ten  cents.  Consequently,  he 
maintained,  the  most  modem  of  plants 
would  have  to  absorb  costs  in  excess  of 
ten  cents  before  the  formula  would 
become  operati\e. 

In  addition,  the  witness  said  that 
operation  of  the  butter-powder  formula 
would  not  reduce  total  revenues  to  dairy 
farmers.  Although  less  money  would  be 
paid  into  the  pool,  the  cooperatives 
would  be  able  to  pay  higher  returns  to 
their  members  due  to  decreased  raw 
material  costs.  Thus,  income  to  all  dairy 
farmers  would  be  more  evenly 
distributed. 

The  F'ederation's  proposal  was 
supported  by  the  testimony  of  five 
organizations  present  at  the  hearing. 
Although  these  organizations  were 
represented  by  the  Federation's  witness, 
they  elected  to  individually  submit 
additional  evidence. 

A  spokesperson  for  Milk  Marketing 
Inc.  (MMI),  speaking  on  behalf  of  MMI 
and  Michigan  Milk  Producers 
Association  (MMPA),  both  of  which  are 
cooperative  associations  that  together 
represent  about  15,000  dairy  farmers, 
offered  the  following  testimony  in 
support  of  the  Federation's  proposal: 

1.  Most  butter-powder  plants 
represent  the  last-use  outlet  for  milk 
when  supplies  are  short.  Moreover,  most 
cheese  plants  receive  steady  supplies  of 
milk  and  are  demand-driven.  Some 
cheese  plants  do  some  balancing,  but 
these  plants  are  extremely  difficult  to 
identify. 

The  witness  pointed  out  that  for  the 
first  half  of  1984,  cheese  plants  in  the 
Ohio  Valley  and  Eastern  Ohio-Western 
Pennsylvania  marketing  areas  had  not 
experienced  any  significant  decreases  in 
receipts  from  those  in  1983,  while  the 
butter-powder  plants  in  those  areas 
received  as  much  as  47  percent  less  milk 
than  they  had  in  1983.  He  also  stated 
that  on  a  national  basis,  similar  changes 
in  May  of  1984  compared  with  May  of 
1983  occurred.  Production  of  nonfat  dry 
milk  and  butter  decreased  16  percent 
and  12  percent,  respectively,  while 
production  of  all  cheese  was  down  only 
one  percent. 

2.  Cheese  plants  cannot  balance  the 
milk  supply  as  efficiently  as  butter- 
powder  plants  can  due  to  higher  fixed 
cost  levels  at  the  cheese  manufacturing 
facilities. 


3.  The  alternative  for  butter-powder 
plants,  which  is  to  invest  capital  in 
cheese  operations,  is  not  a  viable  one 
because  at  the  present  time  there  is 
already  an  overcapacity  in  cheese 
facilities.  Moreover,  in  the  long  run  the 
additional  facilities  may  not  be 
necessary  to  meet  the  cheese  processing 
capacity  required  in  this  country. 

4.  Over-order  charges  may  not  cover 
all  of  the  costs  incurred  by  butter- 
powder  operations. 

5.  The  make  allowance  of  $1.32  is  an 
appropridte  margin. 

The  witness  cited  data  from  seven 
plants  operated  by  MMI  and  MMP.A  (six 
butter-powder  operations  and  one 
powder  operation):  running  at  peak 
efficiency,  cost  per  hundredweight 
ranged  from  Si. 28  to  $1.33.  However, 
cost  per  hundredweight  rose  when  the 
plants  were  operated  at  less  than 
capacity  At  60  percent  capacity,  cost 
was  in  excess  of  SI. 57  per 
hundredweight. 

The  Federation's  proposal  was 
supported  by  the  statement  of  the 
spokesperson  from  Dair\  lea 
Cooperative  Inc  ,  on  behalf  of  the 
following  cooperatives  who  market  most 
of  their  milk  in  the  New  York-New 
Jersey  milk  maiketing  area:  Dairylea, 
Allied  Federated  Cooperatives  Inc., 
Holland  Patent  Cooperative,  Northeast 
Dairy  Cooperative  Federation  Inc., 
Oneida-Madison  Milk  Producers 
Cooperative  Association  and  Upstate 
Milk  Cooperative,  Inc.  The  following 
points  were  raised; 

1.  Butter-powder  manufacture  is  the 
main  market  balancing  activity. 

The  witness  said  that  the  variation  in 
butter  production  during  any  year  is 
great.  He  testified  that  during  1983,  in 
the  New  York-New  Jersey  marketing 
area,  receipts  used  in  butler 
manufacturing  varied  from  a  high  of  12.3 
million  pounds  of  credm  in  .^pril  to  a 
low  of  3.6  miliion  pounds  in  September. 
Likewise,  powder  manufacture 
exhibited  an  extremely  wide  seasonal 
swing  in  1983,  ranging  from  1228  million 
pounds  of  skim  milk  in  June  to  only  39.5 
million  pounds  in  November.  In 
addition,  the  witness  stated  that  the 
seasonal  variation  within  the  year  is 
substantially  less  for  cheese  than  for 
butter-powder,  with  deliveries  of  milk  to 
cheese  plants  being  on  a  regular  ba.sis 
during  the  year.  Furthermore,  the 
witness  maintained  that  a  close 
relationship  exists  between  the 
Seasonality  of  cheese  production  and 
producer  receipts;  thus,  he  concluded 
that  there  is  very  limited  balancing  of 
the  fluid  market  through  cheese  plants. 

2.  The  high  degree  of  seasonal 
variation  in  butter  and  powder 


prt)di;clion  results  in  a  sulistantuil 
amount  of  unused  plar.t  capacity  during 
much  of  th(>  year  and  a  resultant  high 
per  un.t  processing  cost. 

3.  The  proposed  formula  price  would 
be  operative  only  if  market  balancing 
facilities  were  sustaining  substantial 
losses. 

The  witness  stated  that  the  formula 
would  only  apply  when  and  if  a 
substantial  distortion  were  to  occur 
between  the  market  values  of  butter  and 
powder  and  the  M-W  price.  This  "safety 
valve"  would  only  be  triggered  when 
necessary  in  order  to  limit  economic 
losses;  for  it  is  not  merely  a  downward 
price  adjustment,  functioning  whether 
c;unditions  warrant  its  application  or 
not. 

4.  The  Si. 32  make  allowance  is  a 
conservative  figure. 

The  witness  cited  data  cuiiipiled  by 
the  federation,  which  revealed  that 
during  the  period  of  1981-1983,  Si. 32 
was  the  lowest  m.argin  that  occurred, 
and  then  in  only  one  month.  The  witness 
slated  that  to  set  a  margin  lower  than 
$1.32,  which  is  20  cents  below  the  $1.52 
average  margin  of  the  three-year  period. 
would  be  unreasonable. 

Adoption  of  the  proposal  was 
supported  by  the  statement  of  the 
spokesperson  from  Agri-Mark  Inc.,  on 
the  following  basis: 

1   In  the  .\'ew  England  marketing  area, 
butler-powder  plants  perform  the  daily, 
seasonal,  and  cyclical  balancing 
functions 

The  witness  testified  that  daily 
receipts  at  Agri-Mark  butter-powder 
plants  can  vary  25  to  80  percent  from  the 
high  to  the  low  day  of  a  week, 
depending  on  the  month  in  question.  To 
illustrate  seasonal  balancing,  the 
witness  referred  to  the  five-year  period 
1978  through  1983.  when  the  average 
high  to  low  deviation  of  receipts  used  to 
manufacture  butter-powder  was  GO 
percent,  while  that  of  cheese  whs  25 
percent. 

The  witness  stated  that  butter-powder 
plifcts  cyclically  absorb  a 
I'isproporlionately  large  share  of  both 
surplus  production  and  volume  decline. 
In  1982.  when  the  manufacture  of 
storable  products  peaked  in  the  New 
England  marketing  area,  butter-powder 
plants  processed  65  percent  more  milk 
than  they  had  in  1979.  while  chee.se 
plants  processed  14  percent  more. 
Contrarily.  in  June  of  1984,  as  milk 
production  was  declining,  butter-powder 
plants  processed  only  63  percent  of  the 
volum.e  they  processed  in  1983,  while 
cheese  plants  were  processing  93 
percent  of  their  1983  volumes. 

2.  The  decision  to  build  a  butter- 
powder  plant  is  based  on  market 
conditions. 


The  witness  testified  that  prior  to 
determining  what  type  of  manufacturing 
plant  to  build,  one  must  observe  the 
market's  surplus  production  at  various 
times  of  the  year.  The  witness  said  thai 
cheese  plants  are  not  as  efficient  as 
butter-powder  plants  in  handling  swings 
in  milk  production.  Therefore,  if  a 
marketing  area  does  rot  have  a  steady 
enough  supply  of  milk,  the  rational 
decision  would  be  to  build  a  butter- 
powder  plant. 

3.  The  dairy  farmers  (i.e.,  cooperative 
members)  who  service  the  market  and 
bear  the  high  costs  of  maintaining 
capacity  in  butter-powder  plants,  should 
have  some  minimum  degree  of  price 
protection  if  the  situation  occurs  that 
cheese  prices  push  the  M-W  price  to 
such  a  level  that  the  manufacturers  of 
butter  and  powder  suffer  severe 
financial  losses. 

4.  The  pioposed  butter-powder 
formula  will  not  result  in  a  guaranteed 
return  to  manufacturers  of  butter  and 
powder;  rather,  it  will  limit  their  losses  if 
a  cheese  tilt  occurs  in  the  M-W  price. 

5.  Butter-powder  plants  cannot 
recover  all  of  their  costs  through 
handling  charges. 

The  witness  testified  that  handling 
charges  cover  testing  and.  to  a  limited 
e.xtent,  balancing  costs.  If  the  butter- 
powder  operators  tried  to  extract  the 
full  balancing  cost  from  the  fluid 
handlers  they  supply,  then  other 
suppliers  of  milk,  who  do  not  perform 
any  balancing,  could  offer  their  milk  at  a 
lower  price  and  gain  a  share  of  the 
market.  The  witness  concluded  that  the 
charge  assessed  the  fluid  handlers  is 
what  the  market  will  bear. 

The  Federation's  proposal  also  was 
supported  by  the  testimony  of  the 
spokesperson  from  Interstate  Milk 
Producers'  Cooperative,  whose  members 
supply  over  35  percent  of  the  milk 
marketed  under  the  Middle  Atlantic 
order.  The  witness  testified  that  butter- 
powder  plants  in  the  Middle  Atlantic 
m.arketing  area  play  a  vital  role  in 
balancing  milk  supplies  and  fluid 
demand  in  the  Middle  Atlantic  region. 
Such  a  service  benefits  all  producers 
associated  with  the  market. 

The  p-ederation's  proposal  was 
supported  by  the  testimony  of  the 
spokesperson  from  Lend  O'  Lakes  on  the 
following  basis; 

1.  Adoption  of  the  formula  price  will 
not  retard  the  mover»ent  of  milk  to 
higher-valued  uses. 

The  witness  stated  that  if 
manufacturing  plantj  wish  to  keep  their 
pool  plant  status,  th^  they  must  adhere 
to  the  Federal  order  shipping 
requirements.  Refusihg  to  ship  the 
required  amount  wo»ld  expel  them  from 
the  pool  and  would  fcrce  them  into  a 


situation  where  they  would  be 
competing  with  pool  plants  for  milk 
without  the  benefit  of  drawing  funds 
from  the  pool. 

In  addition,  the  witness  countered  the 
charge  brought  forth  by  the  proposal's 
opponents  that  formula  pricing  would 
encourage  butter-powder  plants  to 
increase  their  give-up  charges;  and  thus, 
halt  or  slowdown  the  movement  of  milk 
into  higher-valued  uses.  He  stated  that  if 
the  formula  price  were  in  effect,  then  the 
give-up  charges  would  be  lower  than 
they  are  when  there  is  no  need  for  the 
formula  price  to  be  operative. 
Furthermore,  the  witness  said  that  if  the 
formula  price  were  in  effect,  then  butter- 
powder  plants  would  be  in  a  position 
where  they  would  be  losing 
approximately  20  cents  per 
hundredweight,  since  the  margin  from 
1981  to  1983  has  averaged  $1.52  while 
the  formula  grants  a  margin  of  Si. 32.  It 
was  his  view  that  the  give-up  charges 
would  reflect  such  a  loss  situation.  The 
witness  concluded  that  if  a  cooperative 
could  extract  a  return  greater  than  the 
$1.32  margin  proposed  by  selling  its  milk 
rather  than  producing  butter  and 
powder,  then  milk  would  move. 

2.  The  dairy  industry  must  maintain 
some  butter-powder  plants  because  they 
are  outlets  for  surplus  milk  production. 

The  witness  stated  that  increases  in 
the  M-W  price  without  adoption  of  the 
proposal  would  cause  major  losses  at 
many  butter-powder  plants  and  would 
lead  to  business  failures. 

The  witness  then  addressed  an 
argument  of  the  opponents  that  all 
producers  should  not  share  in  the  losses 
of  proprietary  butter-powder  operations 
and  accept  a  decrease  in  their  return, 
when  the  proprietary  plant  operators  do 
not  share  profits  with  their  own 
supplying  producers,  when  they  are 
made.  He  expressed  the  view  that  a  loss 
of  outlets  for  surplus  milk  would  be 
detrimental  to  producers. 

3.  The  formula  price  must  only  apply 
to  butter-powder  plants  when  market 
conditions  warrant  its  use. 

The  witness  stated  that  the  purpose  of 
the  proposed  formula  price  is  to 
minimize  financial  losses  at  butter- 
powder  plants  so  that  the  necessary 
capacity  is  maintained.  The  margin  of 
the  formula  price  would  be  set  20  cents 
less  than  the  average  margin  obse.'-ved 
at  butter-powder  plants  during  the 
period  of  1981  through  1983.  Iherefore. 
before  the  formula  price  would  become 
operative,  most  butter-powder  plants 
would  have  to  absorb  some  losses  and 
operate  at  a  level  below  the  profit  line. 

He  added  that  the  Federation  s 
proposed  formula  price  is  unlike  others 
proposed  previously,  because  it  is  not  to 
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be  implemented  during  specified  months 
whether  or  not  it  is  needed:  rather, 
market  conditions  would  prescribe  its 
use  and  make  it  operative. 

The  witness  also  stated  thHt  the 
proposed  formula  price  should  not  be 
the  sole  price  applied  to  milk  used  in  the 
manufacture  of  butter  and  powder.  He 
said  that  the  guaranteed  low  margin 
would  cause  butter-powder  plants  to  be 
in  permanent  distress,  always  operating 
at  a  loss  of  approximately  20  cents. 

In  addition,  the  witness  testified  that 
the  formula  price  should  not  be  applied 
to  those  cheese  plants  that  claim  to 
perform  the  balancing  function.  He 
stated  thl  the  M-W  price  is  dominated 
by  Upper  Midwest  cheese 
manufacturers.  Thus,  he  maintained  that 
it  also  is  an  accurate  reflection  of  what 
cheese  manufacturers  are  willing  and 
able  to  pay  for  milk.  Therefore,  he 
concluded  that  the  M-W  price  is  already 
a  cheese  price  formula. 

4.  Unlike  proposed  formula  prices  in 
the  past,  the  Federation's  proposal 
would  involve  all  of  the  markets  across 
the  United  States.  The  witness  testified 
that  adoption  of  the  proposal  would  not 
affect  the  ability  of  butter-powder  plants 
located  in  different  parts  of  the  country 
to  compete  with  each  other,  because  all 
4.5  orders  would  be  amended. 

5.  The  yield  factors  included  in  the 
Federation's  proposed  formula  are 
appropriate. 

The  witness  stated  that  the  yield 
factors  for  butter  (4.27  pounds  per 
hundredweight)  and  for  nonfat  dry  milk 
(8.3  pounds  per  hundredweight)  were 
developed  by  three  prominent 
researchers  in  the  dairy  industry. 
Professors  Jacobson,  Hammond,  and 
Graf.  Through  the  use  of  a  theoretical 
formula,  he  also  developed  yield  factors 
for  butter  (4.24  pounds  per 
hundredweight),  nonfat  dry  milk  (8.2 
pounds  per  hundredweight),  and  dry 
buttermilk  (0.45  pounds  per 
hundredweight). 

Although  the  witness's  computed 
yields  in  total  exceeded  those  proposed 
by  the  Federation,  he  expressed  the 
view  that  the  proposed  formula  is 
practical,  void  of  unnecessary  detail, 
and  accounts  for  the  fact  that  dry 
buttermilk  carries  a  lower  price  than 
nonfat  dry  milk. 

The  Federation's  proposal  was 
opposed  by  the  statement  of  the 
spokesperson  from  the  Milk  Industry 
Foundation  (MIF)  and  the  International 
Association  of  Ice  Cream  Manufacturers 
(lAlCM).  The  MIF  is  a  trade  association 
which  represents  approximately  300 
processors  and  distributors  of  fluid  milk 
and  fluid  milk  products.  Its  member 
companies  operate  800  plants  and 
process  about  75  percent  of  the  total 


fluid  milk  processed,  bottled,  and 
consumed  in  the  United  States.  The 
lAlCM  represents  ice  cream 
manufacturers;  its  member  companies 
operate  600  plants  which  manufacture 
about  80  percent  of  the  total  ice  cream 
and  related  products  consumed  in  the 
United  States.  The  following  points  were 
raised: 

1.  The  issue  is  based  on  speculation. 
The  witness  disagreed  with 

proponent's  expectation  that  the  M-W 
price  would  rise  to  a  level  that  would 
cause  distress  at  butter-powder  plants. 
Further,  he  stated  that  due  to  large  CCC 
stocks  of  cheese  and  continued  CCC 
purchases  of  cheese  (he  expe(  ted  CCC 
purchases  of  cheese  to  total  100  million 
pounds  for  the  July-September  period), 
significant  increases  in  wholesale 
cheese  prices  should  not  be  expected. 
He  also  expressed  a  view  that  until  the 
stocks  diminish  and  the  purchases 
cease,  the  price  of  cheese  should  not  rise 
above  the  government  sellback  level. 

2.  Rare  occurrences  should  not  be 
accepted  as  a  basis  for  permanent 
changes  in  Federal  milk  marketing    , 
orders.  *^ 

The  witness  stated  that  only  three  of 
the  45  Federal  milk  orders  currently 
have  butter-powder  snubber  price 
formulas  to  be  applied  to  the 
manufacturing  class  of  products  if 
conditions  warrant  their  use.  However, 
he  pointed  out  that  in  the  past  ten  years, 
these  snubber  provisions  had  been 
operative  for  only  a  few  months  in  1979. 

3.  Market  forces,  not  formula  prices, 
should  dictate  where  resources  flow. 

The  witness  stated  that  market  forces, 
particularly  product  prices,  should 
allocate  milk  between  the  \arious 
manufactured  products.  He  held  the 
view  that  a  fourth  class  of  milk,  based 
on  a  formula  price,  would  interfere  with 
normal  market  forces,  and  that  the 
production  of  butter  and  powder  thus 
would  be  more  profitable  so  that 
manufacturers  would  be  more  reluctant 
to  make  milk  available  for  other  uses. 
The  witness  concluded  that  such 
circumstances  would  make  it  both 
difficult  and  costly  for  fluid  milk 
handlers  and  ice  cream  manufacturers 
to  obtain  needed  raw  milk  supplies. 

4.  Margins  gained  by  butter 
manufacturers  in  June  and  July  of  1984 
should  offset  any  reduction  in  margins 
that  might  be  experienced  this  fall. 

The  witness  noted  that  while  cheese 
prices  were  fairly  stable  in  June  and 
early  July,  the  wholesale  butter  price 
increased.  The  butter  price  rose  18 
cents,  from  Sl.43  per  pound  on  June  1  to 
$1.61  per  pound  on  June  29.  And,  for  the 
early  part  of  July  (the  1st  through  the 
20th).  the  butter  price  averaged  $1.58  per 
pound. 


5.  The  M-W  price  should  not  be 
replaced  by  butter-powder  formula 
pricing. 

The  witness  maintained  that  the  M-W 
price  is  a  reliable  indicator  of  the  price 
of  raw  milk,  for  it  is  derived  from  the 
prices  paid  by  several  hundred  plants  to 
farmers.  On  the  contrary',  he  said  tnat 
the  value  used  in  the  formula  is  based 
on  the  transactions  on  the  Chicago 
Mercantile  Exchange,  which  can  be  very 
few  or  none. 

In  addition,  he  maintained  that  the 
manufacturing  cost  ("make")  allowance 
proposed  is  in  conflict  with  that  used  in 
the  Federal  price  support  program  for 
milk.  Currently,  the  make  allowance 
used  in  the  support  program  for  milk. 
Currently,  the  make  allowance  used  in 
the  support  program  is  Si. 22,  whereas 
the  proposed  make  allowance  of  the 
formula  is  Si. 32. 

6.\\'o  particular  segment  of  the  dairy 
industry  should  be  given  priority  over 
any  other  segment. 

The  witness  held  the  view  that  the 
dairy  industry  operates  as  an  integrated 
system,  with  each  part  depending  on  the 
other.  He  said  that  the  fluid  milk  handler 
depend  on  the  butter-powder  plants  and 
all  balancing  plants  to  dispose  of  the 
surplus  milk.  He  added  that  if  it  were 
not  for  the  fluid  markets,  then  the 
balancing  plants  would  not  exist  and 
cooperative  members  would  lack  outlets 
for  all  of  their  production.  Therefore,  the 
witness  urged  that  the  Federal  milk 
marketing  orders  not  be  changed  in 
favor  of  any  one  segment. 

A  spokesperson  offered  testimon\  in 
opposition  to  the  Federation's  proposal 
on  behalf  of  four  Florida  cooperatives 
who  collectively  produce  and  market 
approximately  80  percent  of  the  fluid 
milk  requirements  of  the  State.  They  are 
the  Independent  Dairy  Farmers' 
Association.  Inc.:  Suncoast  Milk 
Producers'  Cooperative:  Tampa 
Independent  Dairy  Farmers' 
Association:  and  Upper  Florida  Milk 
Producers'  Association,  He  testified 
that: 

1.  Exemptions  from  the  application  of 
the  Federation's  proposed  changes,  if 
adopted,  should  be  granted  to  the  Upper 
Florida.  Tampa  Bay,  and  SouthpiiStem 
Florida  marketing  areas. 

The  witness  stated  that  the  period  of 
surplus  production  in  the  three  Florida 
milk  marketing  areas  is  generally 
confined  to  April,  May,  and  June  He 
said  that  during  that  short  flush  ppriod, 
the  surplus  milk  is  moved  from  Florida 
to  both  butter-powder  and  cheese  plants 
located  throughout  the  southeast  region 
of  the  United  States.  Thus,  he  stated  that 
lowering  the  price  to  producers  for  milk 
used  in  the  manufacture  of  butter  and 
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powdf.T  uotild  nut  assist  in  thi;  orderly 
dispusilion  of  S'.;rp!iis  milk  in  the;  Florida 
markets. 

2.  If  adopted,  tfu-  forniiila  prit.e  for 
iiiilk  used  to  pri)diif;c  butter  and  nonfat 
dry  tr.ilk  should  be  utilized  on  a  ' 
permanent  basis. 

The  witness  questioned  why  the 
formula  pri(.e  would  be  a  j^ood  measure 
of  the  Vtilue  of  nulk  used  to  protlucp 
butter  and  powder  when  it  vvas  less 
than  the  M-\V  price,  but  would  not  be  so 
f.oRsidered  when  it  was  greater. 

3.  The  M-VV  price  was  adopted  in 
order  to  eliminate  pnre  formulas  and 
their  inherent  problems. 

The  witn(;ss  stated  that  in  the  late 
1950's  and  early  1960's,  formula  pricinj^ 
prevailed  in  the  milk  order  projjrams. 
I  !owevor.>>^ue  to  some  difficulties 
encountered,  this  pricing  system  was 
replaced  by  the  M-W  prire  series,  a 
single  price  for  manifactured  uses  under 
tlie  Federal  orders. 

The  witness  stated  that  the  main 
source  of  contentitjn  when  considerin«4 
fornuila  pricing  was,  and  still  is,  the 
make  allowance.  He  maint.iined  that  it 
is  difficult  to  select  an  allowance  which, 
when  applied,  would  be  equitable  to 
both  processors  and  produceis  at  any 
given  time.  He  concluded  thai  formulas 
recjuire  a  level  of  expertise  with  respect 
to  determining  the  appropriate  make 
allowances,  and  he  is  of  the  opinion  that 
the  Secretary  is  not  able  to  provide  this 
expertise. 

4.  Adoption  of  the  Federal's  proposal 
would  lead  to  a  misallocation  of 
re.sourci  s  in  the  dair  industry. 

The  witness  stated  that  if  butter- 
powder  plantjj  were  obligatt  d  to  pay 
only  the  formula  price  for  nrilk,  then 
they  would  be  insulated  from  normal 
markt  t  forces.  Thus,  butter-powder 
plants  would  nicinufacture  products 
w  ithout  regard  to  the  consumer  demand 
for  tho^e  products  because  they  would 
be  a.ssnred  a  reasonalile  return.  He 
ailded  that  the  Secretary  should 
consider  some  alternative  solution  for 
butter-powder  plants,  if  they  truly  need 
some  t\pe  of  relief.  In  his  view,  adoption 
of  the  Federation's  proposal  woukl 
remove  butter-powder  operations  from 
the  competitive  mainstream  of  the  dairy 
industry  and  would  give  them  special 
assuran(-e  of  cost  recovery. 

The  Federation's  proposal  also  was 
opposed  by  a  spokesperson  for  the 
Trade  .Association  of  Proprietary  Plants 
(T.\PP)— which  represents  30  privately 
owned  manufacturing  plants.  28  of 
which  are  located  in  Wisconsin  and  two 
in  Illinois — OR  the  following  bases: 

1.  Ihe  M-W  pri(  e  is  the  appropriate 
{.rice  for  raw  miU  used  in 
nianiifacturing. 


The  witness  slated  that  the  M-W  price 
reflects  the  competitive  price  paid  for 
Grade  B  milk  in  Minnesota  and 
Wisconsin.  He  held  the  view  that  the 
following  attributes  apply  to  the  M-W 
price: 

— It  relates  Grade  A  manufacturing  milk 
prices  to  Grade  B  prices; 

— It  provides  equitable  competition 
between  the  fluid  and  manufacturing 
segments  of  the  dairy  industry; 

— It  allows  for  the  proper  competitive 
pricing  and  movement  of  milk  and 
allocation  of  resources  within  the 
dairy  industry;  and 

—It  maintains  a  competitively  based 
price  alignment  and  equity  between 
the  price  support  and  Federal  order 
programs. 

2.  A  lower  administered  price  that 
guarantees  a  competitive  profit  for  milk 
going  into  butter  and  powder  use 
(relative  to  the  M-W  price)  would  not 
allow  for  the  proper  distribution  of 
resources  in  the  dairy  industry. 

The  witness  indicated  that  the 
proposed  formula  price  would  insulate 
butter-powder  operations  from 
competition,  and  thus  would  encourage 
the  maintenanc;e  of  inefficient  or 
uiineeded  butter-powder  operations.  He 
stated  that  a  lower  price  for  milk  used  in 
the  manufacture  of  butter  and  powder 
would  impede  the  shifting  of  milk  to 
cheese  use,  and  thus  vvoiild  perpetuate  a 
rise  in  the  M-W  price. 

3.  Adoption  of  the  Federation's 
proposal  would  create  inequities  in  the 
dairy  industrj'. 

The  witness  claimed  that  a  separate 
class  for  butter  and  powder  with  a  lower 
price  would  cause  inequities  between 
regulated  and  unregulated 
manufacturers.  He  stated  that 
Wisconsin  relies  on  out-of-state  markets 
for  about  80  percent  of  the  products 
made  from  its  milk  production.  He 
maintained  that  out-of-state  competitors 
have  the  advantage  of! location  and 
lower  transportation  oosts;  therefore, 
any  additional  price  breaks  would 
create  trade  barriers  to  the  movement  of 
Wisconsin  manufactured  products. 

The  witness  also  stated  his  view  that 
there  would  be  an  inequity  between  the 
F'ederal  order  and  prioe  support 
programs  if  the  proposal  were  adopted 
because  the  proposed  formula  price 
incorporates  a  make  allowance  of  $1.32. 
whereas  the  price  support  make 
allowance  is  Si .22.  The  witness  also 
held  that  the  proposal  favors  specific 
manufacturing  uses  over  others,  which 
would  create  further  inequity  between 
cheese  and  butter-powder  operators. 

4.  The  real  advantage  of  the  formula 
price  for  butter-powder  plants  would  be 
in  the  spring. 


The  witness  stated  that  the 
proponent's  proposal  would  be  a  year 
round  price  concession  and  would  have 
a  greater  impact  during  the  spring  flush 
season  when  larger  volumes  are 
manufactured  into  butter  and  powder 
than  in  the  fall.  He  pointed  out  that 
because  the  make  allowance  of  the 
formula  price  is  10  cents  greater  than 
that  of  the  price  support  program,  a 
profit  in  selling  Federal  order  plant 
butler-powder  to  the  Government  over 
butter-powder  from  unregulated  plants 
would  be  assured. 

5.  A  lower  price  for  milk  used  in 
butter-powder  would  result  in  a  lower 
price  to  producers. 

6.  The  formula  price,  if  adopted, 
should  be  the  permanent  price  for  milk 
used  in  the  manufacture  of  butter  and 
powder.  The  witness  stated  that  the 
Federation's  proposal  ensures  the  best 
of  two  worlds  for  butter-powder 
operations,  because  they  would  always 
be  charged  the  lower  of  the  formula 
price  or  the  M-W  price. 

7.  The  give-up  charges  imposed  by 
butter-powder  operators  for  spot  load 
sales  would  increase  if  the  formula  price 
were  effective. 

A  spokesperson  for  the  National 
Farmers  Organization  (XFO),  which 
markets  milk  on  behalf  of  its  member 
producers  in  15  Federal  marketing  order 
areas,  offered  the  following  testimcmy  in 
opposition  to  the  Feder<ition's  proposdl: 

1.  Creation  of  a  Class  IV'  price  would 
result  in  lower  returns  to  dairy  farmers. 

The  witness  stated  that  the  purpose  of 
the  proponent's  proposal  is  to  reduce  the 
price  of  milk  going  into  butter  and 
powder.  He  held  that  such  a  purpose  is 
not  appropriate  because  the  dairy 
farmers  have  just  withstood  a 
substantial  reduction  in  the  pni.e  of  milk 
and  should  not  be  subject  to  further 
reductions  at  this  time.  He  added  that 
producers  should  receive  tlie  full  use 
value  of  their  milk  not  needed  for  Class  I 
uses,  as  pointed  out  in  the  Secretary's 
1974  decision  on  snubbers. 

2.  The  Minnesota-Wisconsin  price 
series  is  the  most  reliable  indicator 
available  for  pricing  milk  for 
manufactured  uses. 

The  witness  stated  that  the  M-W  pi  u.e 
is  based  on  the  actual  fvices  pf.id  by 
several  hundred  plants  for  Grade  B  milk 
and  thus  is  reflective  of  competitive 
forces.  He  expressed  the  view  that,  on 
the  contrary,  the  butter  portion  of  the 
proposed  snubber  price  formula  would 
be  based  on  the  very  thin  and  infrequent 
trading  activity  on  the  Cliicago 
Mercantile  Exchange.  The  witness 
pointed  out  that  the  price  on  the 
Exchange  could  be  changed  without  iny 
transactions  taking  place.  Also,  he 
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clcjimed  that  the  price  of  powder  used  in 
the  formula  is  questionable  because  it 
would  come  from  unidentified  sources. 

3.  Federal  order  pricing  should  not 
create  a  competitive  disparity  between 
regulated  and  unregulated  processors  of 
butter  and  powder. 

According  to  the  witness,  much  of  the 
total  butter  and  powder  (over  one-third 
of  the  butter  and  about  one-fourth  of  the 
powder)  produced  in  the  United  States 
is  manufactured  by  plants  in  the  states 
of  Minnesota  and  Wisconsin  that  pay 
the  M-W  price  for  raw  milk.  He  implied 
that  these  mainly  unregulated  plants 
would  be  at  a  disadvantage  if  the 
regulated  manufacturers  were  able  to 
purchase  raw  product  at  a  lesser  cost. 
He  added  that  such  a  situation  could 
lead  to  disorderly  marketing  conditions 
in  the  product  markets. 

4.  The  Federal  milk  orders  should  not 
guarantee  a  profit  margin  to  any 
segment  of  the  dairy  industry. 

The  witness  expressed  the  view  that 
adoption  of  the  butter-powder  snubber 
formula  price  would  assure  profits  to  the 
regulated  manufacturers  of  butter  and 
powder,  who  are  mainly  cooperative 
organizations.  He  maintained  that  the 
health  of  the  processing  industry  should 
not  be  preserved  through  regulations 
that  would  shift  revenues  from  all 
producers  to  the  particular  producers 
who  are  members  of  the  cooperatives. 

5.  The  manufacturers  of  butter  and 
powder  should  offset  any  future  losses 
with  the  windfalls  they  have  received 
over  the  past  few  years. 

The  witness  stated  that  because  the 
M-W  price  has  been  below  the  CCC 
support  price  for  milk  over  the  last 
several  years,  butter  and  powder 
operators  have  been  able  to  purchase 
their  raw  milk  supplies  for  less  than  the 
CCC  intended  and  to  sell  their  products 
to  the  CCC  at  full  support  prices.  He 
also  pointed  out  that  over  the  past 
several  years,  the  M-W  price  has  been 
below  the  snubber  price. 

One  other  spokesperson  for  NFO 
stated  opposition  to  the  proposal  on  the 
basis  that  its  objectives  conflict  with 
other  Federal  programs  designed  to 
reduce  milk  surpluses. 

The  witness  for  the  Natonal 
Independent  Dairy  Foods  Association 
(NIDA)  offered  the  following  testimony 
in  opposition  to  the  Federation's 
proposal: 

1.  The  objective  of  the  Federation's 
proposal  conflicts  with  the  objective  of 
the  market  order  system. 

The  witness  stated  that  the  objective 
of  the  market  order  system  is  to 
encourage  the  highest-valued  use  of  milk 
and  thus  maximize  the  return  to  dairy 
farmers.  However,  he  said  that  the 
objective  of  the  proponent's  proposal  is 


to  provide  some  relief  to  butter-powder 
manufacturers  if  the  M-W  price  were  to 
rise  beyond  the  ability  of  butter-powder 
plants  to  pay  for  milk.  Thus,  the  witness 
held  the  view  that  the  proposed  action  is 
contradictory  and,  therefore, 
inappropriate. 

2.  Butter  and  powder  plants  were  built 
so  that  certain  organizations  could 
monopolize  the  market. 

The  witness  alleged  that  cooperative 
built  butter-powder  plants  for  the 
purpose  of  gaining  control  over  large 
numbers  of  producers  and  their  supplies 
of  milk,  after  they  lobbied  for  legislation 
(which  passed)  that  encouraged 
increased  output  without  a  matching 
increase  in  demand.  Thus,  he  said  they 
achieved  market  dominance  and  sold 
the  surplus  to  the  Government, 

3.  The  proposed  amendments  are 
unnecessary. 

The  witness  stated  that  the  thrust  of 
Congress'  mandated  dairy  programs  is 
to  eliminate  surplus  milk  supplies;  and  if 
necessary,  two  additional  50  cent  per 
hundredweight  reductions  in  the  support 
price  will  take  place  in  1985  in  order  to 
achieve  the  desired  goal. 

In  light  of  these  actions,  he  held  the 
view  that  a  balance  between  milk 
supply  and  demand  would  eliminate  any 
future  need  for  amendments  to  help 
preserve  surplus  outlets. 

4.  Federal  orders  should  not  be 
changed  to  benefit  products  that  do  not 
have  a  market  and  are  not  anticipated  to 
have  one  in  the  future.  The  witness 
stated  that  there  is  not  broad  consumer 
market  for  nonfat  dry  milk,  only  a 
government  market;  and,  under  the 
current  law  and  regulations,  it  has  a 
limited  future. 

5.  Total  producer  returns  from  the 
pool  should  not  be  further  suppressed  by 
reducing  the  price  of  milk  used  in  butter 
and  powder. 

The  witness  said  that  many  producers 
have  already  endured  financial 
hardships  due  to  increased  production 
costs,  the  50  cents  per  hundredweight 
assessment,  and  the  reduction  in  the 
support  price.  He  held  the  view  that  one 
further  reduction  in  their  returns  would 
be  illogical. 

A  spokesperson  for  Borden,  Inc.. 
which  operates  45  dairy  plants  pooled 
under  Federal  milk  marketing  orders 
and  nine  nonpool  plants,  gave  the 
following  testimony  in  opposition  to  the 
Federations  proposal: 

1.  The  Federation's  proposal  is  based 
upon  speculation. 

The  witness  pointed  out  that  in  May 
1984,  the  Federations  formula  price 
(using  midwest  market  prices)  would 
have  been  23  cents  higher  than  the  basic 
formula  price.  He  surmised  that  the 
proponent  was  speculating  that 


sometime  the  M-W  price  might  rise 
above  the  formula  price.  However,  he 
urged  the  Secretary  to  not  approve 
proposals  based  upon  speculation. 

2.  Shifts  in  production  should  not  be 
inhibited. 

The  witness  stated  that  if  the  market 
order  system  were  allowed  to  function 
properly,  changes  in  demand  for 
different  products  would  be  recognized 
and  milk  supplies  would  shift 
accordingly.  He  said  that  such  a  normal 
shift  in  production  would  result  from 
cheese  plants  in  Minnesota  and 
Wisconsin  bidding  higher  prices  for  milk 
to  be  used  in  the  production  of  cheese; 
and.  this  probably  would  lead  to  a 
higher  M-W  price.  However,  if  the 
proposed  formula  price  were  operative, 
he  said  the  balanciag  of  milk  to  market 
needs  would  be  destroyed,  with  milk 
flowing  to  where  no  commercial  demand 
for  it  exists  due  to  the  subsidized  butter- 
powder  milk  cost.  He  said  that  such  a 
situation  would  raise  cheese  milk  prices 
even  higher,  with  the  result  of  increasing 
both  the  M-W  price  and  the  subsidy 
further.  The  witness  concluded  that 
adoption  of  the  proposal  would  place 
the  Government  in  the  embarrassing 
position  of  subsidizmg  the  production  of 
butter  and  powder  that  it  eventually 
would  buy  back,  while  commercial 
demand  would  gp  unfilled. 

3.  Adoption  of  the  Federation's 
proposal  would  create  a  competitive 
ad\  antage  for  butter-powder  operators 
regulated  by  Federal  order  pools  and 
their  producers  over  those  who  are 
unregulated. 

4.  The  cost  of  balancing  the  market 
should  be  borne  by  those  producers  who 
create  the  imbalance.  The  witness 
stated  that  to  subsidize  those  who 
create  the  imbalances  of  milk  in  markets 
would  not  correct  the  problem,  but 
would  only  serve  to  perpetuate  the 
seasonal  peaks  and  valleys. 

5.  Circumvention  of  the  objectives  of 
the  dairy  programs  recently  passed  by 
Congress  should  not  be  made  possible 
through  amendments  to  the  Federal 
orders. 

The  witness  cited  the  Omnibus  Budget 
Reconciliation  Act  of  1982  and  the  Dairy 
and  Tobacco  Adjustment  Act  of  1983  as 
attempts  by  Congress  to  decrease  the 
milk  surpluses,  and  thus  reduce  the  large 
cost  to  taxpayers  arising  out  of  such 
surpluses.  He  held  the  view  that  efforts 
on  the  part  of  producer  groups  to  change 
the  Federal  milk  orders  so  that  the 
regulations  function  counter  to 
legislation  are  not  appropriate. 

A  spokesperson  for  Farmers  Union 
Milk  Marketing  Cooperative — a 
marketmg  and  bargaining  association  of 
more  than  7,000  milk  producers  who 


reside  in  the  states  of  Wisconsin. 
Minnesota,  Iowa,  Illinois,  and 
Michigan — opposed  the  Federation's 
proposal  on  the  following  bases: 

1.  Adoption  of  the  Federation's 
proposal  would  have  a  significant 
downward  impact  on  all  producer 
returns  if  the  formula  price  to  become 
operative. 

The  witness  stated  that  butter  and 
nonfat  dry  milk  were  the  end  uses  of 
about  14  percent  of  Grade  A  milk 
marketed  in  Federal  milk  marketing 
areas  in  1983  and  the  end  use  of  about 
19  percent  of  the  total  national  milk 
supply.  Thus,  he  expressed  the  view  that 
price  reductions  on  that  much  milk 
would  not  be  without  significant  impact. 

2.  Market  forces  should  be  allowed  to 
allocate  milk  supplies  and  mdustry 
resources. 

The  witness  stated  that  if  the  butter- 
powder  formula  price  were  operative, 
then  operators  of  butter-powder  plants 
would  be  insulated  from  changing 
market  conditions  for  dairy  products. 
Therefore,  he  believed  that  the  butter- 
powder  operators  would  purchase 
Grade  A  milk  below  the  value  of  that 
milk  to  other  buyers  and  manufacture 
products  without  regard  to  the 
commercial  demand  for  them. 
Consequently,  he  said,  the  adjustment  of 
the  dairy  industry  in  response  to  market 
signals  would  be  inhibited,  and  milk 
would  not  flow  to  those  manufactured 
dairy  products  for  which  demand  is 
strong  and  growing.  He  also  added  that 
butter-powder  plants  would  continue  to 
manufacture  strictly  for  the  CCC,  while 
the  cheesemakers  who  would  be  willing 
to  pay  farmers  in  excess  of  the  Class  IV 
price  for  their  milk  would  not  be  able  to 
produce  sufficient  quantities  of  cheese 
to  meet  commercial  demand. 

3.  Class  I  handlers  should  pay  for  all 
services  provided  by  the  butter  and 
powder  operators. 

The  witness  stated  that  all  producers 
should  not  be  required  to  subsidize  the 
butter-powder  operators  so  that  they 
would  be  able  to  supply  their  fluid 
handlers  with  milk  below  cost.  He 
added  that  if  the  Class  I  handlers  were 
charged  the  actual  cost  of  the  milk  and 
for  the  services  provided,  then  they 
might  turn  to  other  (i.e.,  other  than  the 
proponents),  more  efficient,  suppliers. 

4.  The  sole  purpose  of  the  Federal 
milk  marketing  orders  is  to  assure  that 
adequate  supplies  of  fluid  grade  milk  are 
available  to  meet  consumers'  demand  in 
an  orderly  and  economic  manner.  The 
witness  alleged  that  the  proponent's 
proposal  would  not  adhere  to  the 
objectives  of  the  Federal  milk  marketing 
order  system  and  therefore,  should  be 
rejected. 


A  spokesperson  for  the  Washington 
State  Dairymen's  Federation,  an 
agricultural  trade  association 
representing  over  1,000  dairy  farmers, 
opposed  the  Federation's  proposal  on 
the  following  bases: 

1.  The  objective  of  the  federation's 
proposal  conflicts  with  the  philosopy  of 
the  support  price  program. 

The  witness  stated  that  to  amend  the 
Federal  orders  as  requested  is  to  protect 
butter  and  powder  facilities  at  the 
expense  of  cheese  plants.  He  said  such 
action  would  mark  a  departure  from  the 
philosophy  behind  the  support  program 
which  provides  for  equal  competition  for 
milk  among  m.anufacturing  plants.  He 
added  that  over  time  the  disparity 
between  the  prices  of  milk  for  use  in 
manufactured  products,  i.e..  Class  III 
and  Class  IV,  would  be  greater  as 
cheese  milk  becomes  scarce  due  to 
butter  and  powder  plants  guaranteed 
profitability  and  the  need  to  run  these  at 
near  capacity, 

2.  Class  IV  pricing  should  be 
considered  at  a  later  time,  when  a 
national  blend  pricing  provision  can 
also  be  considered.  The  witness  held  the 
view  that  simultaneous  consideration  of 
both  issues  is  essential  in  providing 
equitable  treatment  of  all  producers. 

3.  Class  IV  pricing  would  lower  the 
potential  blend  price  of  milk  during 
times  of  tight  supply. 

The  witness  stated  that  dairy  farmers 
can  ill  afford  Class  IV  pricing  at  this 
time. 

4.  If  the  Federation's  proposal  is 
adopted,  the  butter-powder  formula 
proposed  should  be  used  all  of  the  time. 
The  witness  stated  that  full  time  use  of 
the  formula  price  would  both  eliminate 
any  confusion  which  may  arise 
concerning  which  pricing  method  is  to 
be  used  at  a  given  time,  and  increase 
producer  returns  when  the  formula  price 
is  greater  than  the  M-W  price. 

The  spokesperson  for  the  Wisconsin 
Cheese  Makers  Association,  which 
represents  over  160  manufacturers  and 
wholesalers  of  cheese  and  butter  in  12 
states,  offered  the  following  testimony 
in  opposition  to  the  Federation's 
proposal: 

1.  The  objective  of  the  Federation's 
proposal,  a  universal  sharing  of  the  cost 
of  balancing  by  all  producers,  is 
contrary  to  policy.  The  witness  cited  a 
finding  from  a  previous  proposal  for 
relief  for  balancing  plants  which  stated 
that  the  costs  of  providing  a  balancing 
service  should  be  recovered  from  the 
fluid  handlers  who  receive  the  benefits 
of  such  service;  thus,  he  concluded  that 
the  Federations  proposal  should  be 
denied. 

2.  Adoption  of  the  proposal  could  lead 
to  inequities  between  butter  plants. 


The  witness  stated  that  in  Wisconsin 
there  are  plants  that  produce  only 
butter,  and  that  do  not  get  milk  directly 
from  producers:  rather,  they  buy  creum 
from  cheese  factories.  He  added  that  the 
price  they  pay  is  a  factor  (1.26  to  1.28) 
multiplied  by  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price.  He    * 
concluded  that  adoption  of  a  Class  IV 
price  would  give  butter-powder  plants  in 
other  areas  a  competitive  ad\  antagr 
over  these  Wisconsin  butter  plants. 

3.  Adoption  of  the  proposal  could 
create  a  very  disorderly  situation  in  the 
market. 

The  witness  expressed  the  view  that 
the  Class  IV  price  would  act  as  a 
subsidy  to  butter-powder  plants,  which 
would  enable  them  to  keep  milk  that 
otherwise  would  go  to  cheese  plants.  In 
addition,  he  claimed  that  once  the 
formula  price  becomes  effective,  it 
would  perpetually  be  operative  because 
milk  would  flow  to  where  there  is  a 
profit,  in  butter-powder:  therefore,  the 
demand  for  milk  by  cheese  operators 
would  be  stimulated  further. 
Consequently,  the  M-W  price  would 
rise. 

4.  The  marketplace  should  determine 
how  milk  is  utilized,  otherwise  the  CCC 
stockpile  of  butter  and  powder  will 
grow. 

5.  During  certain  times  of  the  year, 
butter  and  powder  plants  are  not  the 
sole  balancers  of  the  market. 

The  Federation's  proposal  was 
opposed  by  the  spokesperson  for  Kroger 
on  the  following  bases: 

1.  Incorporation  of  a  butter-powder 
snubber  would  only  serve  to  reduce 
returns  to  producers  and  prevent  milk 
from  being  attracted  to  higher-valued 
uses.  The  witness  held  the  belief  that 
such  action  would  not  be  advisable  at 
this  time  when  supplies  of  fluid  milk  are 
needed  in  the  southeastern  states. 

2.  Changes  in  the  Federal  orders 
should  not  be  made  in  order  to  prolong 
the  existence  of  unnecessary  capacity  in 
butter  and  powder. 

The  witness  believed  that  much  of  the 
butter-powder  production  that  would  be 
encouraged  by  adoption  of  the  proposal 
would  not  have  a  commercial  market  in 
which  to  sell,  and  would  thus  be 
purchased  by  the  CCC.  He  said  that  the 
taxpayers  would  be  burdened  with  such 
CCC  purchases  unnecessarily,  for  the 
milk  could  have  been  used  in  higher- 
valued  use  products. 

3.  The  Federation's  proposal  should 
not  be  all  inclusive.  The  witness  alleged 
that  inclusion  of  all  45  milk  marketing 
areas  would  only  encourage  the 
establishment  of  butter-powder  plants  in 
those  areas  where  they  presently  do  not 
exist. 
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4.  The  objective  of  the  Federal  order 
program  is  to  ensure  that  milk  moves  to 
the  highest-valued  uses  whenever 
possible.  The  witness  held  the  view  that 
the  adoption  of  the  Federation's 
proposal,  in  essence,  would  mean  that 
farmers  do  not  want  milk  to  be  moved  to 
higher-valued  uses  whenever  possible: 
and  if  such  is  the  case,  then  it  was  his 
opinion  that  the  order  regulations  should 
not  be  maintained. 

5.  Producers  should  not  have  to 
endure  one  more  decrease  in  their 
returns  in  order  to  preserve  butter- 
powder  plants. 

The  witness  expressed  concern  that 
producers'  returns  have  declined  due  to 
the  MDP  assessment  and  due  to  the 
reduction  in  the  support  price.  He  added 
that  further  reductions  could  lead  to 
business  failures,  and  thus  should  not  be 
made. 

6.  If  adopted,  the  formula  price  should 
be  used  at  all  times.  The  witness  stated 
that  the  full  time  operation  of  the 
formula  price  for  butter  and  powder 
would  allow  producers  to  get  the  benefit 
of  higher  returns  whenever  butter- 
powder  values  exceed  the  M-W  price. 

The  spokesperson  for  Kraft,  Inc., 
which  operates  several  manufacturing 
plants  located  in  13  states  and  regulated 
under  various  Federal  milk  marketing 
orders,  opposed  the  Federation's 
proposal  on  the  following  basis: 

l.df  adopted,  the  Class  IV  price 
should  be  the  effective  price  for  all 
surplus  milk  outside  of  Minnesota  and 
Wisconsin. 

The  witness  held  the  view  that  plants 
outside  of  Minnesota  and  Wisconsin, 
which  manufacture  products  in  addition 
to  butter  and  powder,  incur  high  per  unit 
costs  due  to  extreme  seasonality  and 
idle  capacity.  Thus,  he  believed  that 
they  should  be  protected  from  unduly 
high  prices  caused  by  competition  for 
manufacturing  milk  supplies  in  the  M-W 
area. 

The  witness  pointed  out  that  from 
1980  to  1983.  production  of  cheese  in  the 
combined  East  South  Central  and  West 
South  Central  regions  of  milk  orders, 
during  the  lowest  months  of  production, 
showed  a  reduction  of  80  percent.  76 
percent,  61  percent,  and  48  percent 
respectively.  He  added  that  in  1982,  the 
Kraft  plants  in  the  Southeast 
experienced  a  seasonality  in  Grade  A 
milk  used  for  manufacturing  that  w'as 
three  times  greater  than  the  seasonality 
of  Grade  A  milk  retained  by  its  North 
Central  area  plants. 

In  addition,  the  witness  showed  that 
milk  output  reduction  in  the  South  were 
greater  than  in  the  M-W  states.  In  June 
1984,  milk  production  in  the  South  was 
nine  percent  less  than  that  in  June  of 
1983.  However,  in  the  M-W  states  this 


figure  was  only  3.7  percent.  He  added 
that  due  to  Federal  order  shipping 
requirements  exceeding  50  percent  in 
most  of  the  milk  areas  outside  of  the 
M-W  region,  each  one  percent  decline 
in  the  milk  supply  results  in  a  two 
percent  reduction  in  milk  for 
manufacturing.  Consequently,  receipts 
at  Kraft  manufacturing  plants  in  the 
South  in  June  1984  were  reduced  23.4 
percent  from  those  in  June  1983.  Kraft 
plants  in  the  North  Central  area 
experienced  a  reduction  of  only  3.5 
percent  for  the  month. 

Furthermore,  he  stated  that  the 
comparatively  higher  per  unit  cost  of 
producing  cheese  in  the  South  led  to  the 
closing  of  a  Kraft  manufacturing  plant  in 
Tennessee  in  the  early  part  of  1984. 

Discussion 

The  proponents  are  concerned  that 
handlers  of  milk  used  in  butter  and/or 
powder  under  Federal  orders  will  be 
forced  to  operate  at  a  loss  if  the  M-VV 
price  is  too  high  relative  to  product 
prices  for  butter  and  powder.  The  basic 
issue  m  this  proceeding  is  whether  a 
new  classificaton  of  milk  use  should  be 
permanently  provided  in  the  orders, 
along  with  a  "safety-net"  pricing 
provision  that  would  tend  to  limit  any 
losses  that  butter  and  powder  plant 
operators  could  incur  if  the  M-W  price 
is  too  high  relative  to  the  market  values 
of  butter  and  powder.  Thus,  under  such 
a  situation,  all  producers  would  share  in 
the  losses  associated  with  providing 
balancing  services  for  the  fluid  market. 

Butter,  nonfat  dry  milk,  and  cheese 
plants  have  long  served  as  outlets  for 
Grade  A  milk  that  was  surplus  to  the 
fluid  needs  of  Federal  order  markets. 
The  minimum  prices  for  surplus  milk 
established  under  the  orders  were  fixed 
at  a  level  intended  to  "clear"  the 
markets  of  that  surplus  milk.  If  the  order 
prices  were  too  high,  it  would  be 
difficult  for  handlers  of  reserve  milk 
supplies  to  find  an  outlet  for  the  milk,  y 
the  prices  were  too  low.  processors 
would  be  encouraged  to  associate  milk 
supplies  with  the  market  just  for 
manufacturing  purposes.  Also.  Federal 
order  handlers  of  surplus  milk  would 
have  a  cost  advantage  over  unregulated 
processors  of  manufactured  products. 
Thus,  the  M-W  price  was  chosen  as  a 
competitively  determined  price  in  an 
unregulated  market  that  would  serve 
effectively  as  a  market-clearing  price  for 
surplus  milk  in  Federal  order  markets. 

Foremost  among  the  arguments 
presented  in  support  of  adopting  the 
proposals  is  the  contention  that  butter 
and  nonfat  dry  milk  operations  serve  as 
the  true  balancing  wheels  for  the  dairy 
industry.  We  must  conclude  that  this 
statement  may  be  true  in  many  markets. 


But  in  many  other  markets,  cheese 
plants  also  are  utilized  to  help  balance 
fluid  milk  needs. 

Data  contained  in  sources  officially 
noticed  at  the  hearing  indicate  that  there 
is  generally  less  seasonal  variation  in 
the  quantities  of  milk,  skim  milk,  and 
cream  used  to  produce  cheese  than  to 
produce  butter  and  nonfat  dry  milk  for 
all  Federal  milk  orders  combined.  This 
was  determ.ined  by  computing  monthly 
index  numbers  of  the  daiK  pounds  of 
milk,  skim  milk,  and  cream  used  in  each 
product  for  1975,  1978.  and  1983. 
Analyses  also  indicated  that  m  1983  the 
seasonal  variation  m  milk  used  to 
produce  each  product  was  substantially 
less  than  in  both  1975  and  1978. 
However,  the  milk  used  to  produce 
cheese  showed  greater  seasonal 
variation  during  the  year  than  either 
receipts  of  producer  milk  or  the  pounds 
of  producer  milk  used  in  Class  1.  This 
suggests  that  some  milk  used  in  cheese 
production  still  serves  a  balancing 
function. 

Further  analysis  reveals,  however, 
that  what  appears  to  be  the  case 
generally  is  not  necessarily  the  case  in 
specific  instances.  The  pounds  of  milk 
used  in  1983  to  produce  butter  and 
powder  were  computed  as  a  percentage 
of  the  total  milk  used  to  produce 
manufactured  dairy  products  for  the 
individual  orders.  In  some  orders,  the 
percentage  of  milk,  skim  milk,  and 
cream  used  to  produce  butter  and 
powder  (combined  basis)  is  too  small  to 
support  a  conclusion  that  butter  and 
powder  plants  represent  the  only 
balancing  outlets  for  milk.  Some 
examples  include  the  Alabama-West 
Florida  order.  5.0  percent;  the  Michigan 
Upper  Peninsula  order.  2.6  percent:  the 
Chicago  Regional  order.  8.8  percent:  and 
the  Indiana  order.  5.0  percent.  These 
numbers  indicate  that  in  some  markets 
cheese  plants  still  play  a  major  role  in 
balancing  the  market's  Class  1  needs. 
These  data  for  1983.  a  year  when  milk 
supplies  were  plentiful,  suggest  that  in 
at  least  14  Federal  order  markets, 
cheese  plants  play  a  major  role  in 
balancing  the  fluid  market.  Eleven 
Federal  order  markets  in  1983  did  not 
use  any  milk  to  produce  nonfat  dry  milk, 
although  some  milk  or  cream  was  used 
to  produce  butter  in  most  of  those 
markets. 

Limited  data  were  presented  for  the 
New  York-.\ew  Jersey  market  to  show 
that  receipts  of  milk  at  two  plants  (one  a 
powder  and  cream  plant  and  the  other  a 
butter-powder  plant)  were  much  greater 
on  weekends  than  on  weekdays  No 
data  of  a  similar  nature  were  presented 
for  any  cheese  plant  operations.  Such 
limited  data  are  inadequate  to  confirm 
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th.it  liuttcr  and  powder  operations  in 
fiirt  do  the  balancing  for  most  Federal 
order  markets  to  the  extent  that  the 
proposal  should  be  adopted. 

In  considering  whether  the  proposal 
should  be  adopted,  there  are  other 
factors  as  well  that  should  be  evaluated 
before  a  decision  is  made  that  all 
producers  should  share  in  any  losses 
that  might  occur  through  the  operation 
of  butter-powder  plants.  Mu(.h  of  the 
information  that  would  be  needed  in  this 
regard  was  not  provided  at  the  hearing 
For  example,  the  record  provides  very 
little  information  concerning  the 
available  capacities  for  manufacturing 
butter,  nonfat  dry  milk  and  cheese  in  the 
various  order  markets.  Lacking  such 
information,  it  is  not  possible  to 
conclude  for  most  Federal  order  markets 
that  surplus  raw  milk  supplies  cannot  be 
directed  to  cheese  plants  as  an 
economic  alternative  outlet  when  the 
M-W  price  is  high  relative  to  the  market 
values  for  butter  and/or  nonfat  dry  milk. 
It  is  noted  that  the  record  indicates  that 
the  Upper  Midwest  order  market  has 
sufficient  cheesemaking  capacity  so  that 
most,  if  not  all.  of  the  market's  reserve 
milk  could  be  directed  to  cheese  if 
product  prices  warranted  such  a 
decisi(m.  The  record  does  not 
demonstrate  that  any  handler  in  that 
market  would  have  to  lose  money 
because  the  only  outlets  available  for 
surplus  milk  were  butter-powder  plants. 

The  record  also  indicates  that  at  least 
two  cooperatives  (Agri-Mark  and 
Uairyleal  in  large  measure  balance  their 
own  fluid  milk  operations.  The  fact  that 
some  cooperatives  operate  butter- 
powder  plants  for  the  purpose  of 
balancing  mostly  their  own  Class  i.  or 
fluid,  milk  operations,  raises  critical 
questions  about  whether  other 
producers  should  pay  the  cost  of 
balancing  the  cooperatives'  fluid  milk 
needs.  Again,  the  record  does  not 
provide  information  about  which 
Federal  order  markets,  if  an\.  have 
substantial  fluid  milk  facilities  operated 
by  cooperatives.  Even  if  it  could  be 
concluded  that  non-member  producers 
and  others  should  help  pay  the  cost  of 
balancing,  the  extent  to  which 
cooperatives  do  balance  their  own  fluid 
milk  operations  is  not  revealed  for  most. 
if  not  all.  of  the  markets  involved  in  this 
proceeding.  Accordingly,  we  cannot 
conclude  from  the  record  that  all 
producers  should  help  share  losses  for 
butter-powder  operators  as  a  general 
rule. 

Some  witnesses  for  cooperative 
associations  indicated  in  cross- 
examination  that  their  butter-powder 
plants  also  supply  cream  and/or  cream 
blends  to  ice  cream  makers.  However, 


the  extent  to  which  this  cccurs,  or 
whether  such  plants  are  the  major 
sources  of  milk  products  for  ice  cream 
makers,  is  not  revealed  on  this  record. 
Also  not  revealed  in  this  regard  is 
whether  the  prices  at  which  such 
products  are  sold,  and  the  volumes  sold, 
would  help  offset  the  costs  of  operating 
butter-powder  plants. 

The  record  discloses  that  some 
cooperatives  operate  butter  and  powder 
plants  and  cheese  plants.  When  the  type 
of  price  relationships  that  proponents 
are  concerned  about  actually  develop,  it 
appears  that  losses  associated  with 
butter-powder  plant  operations  might  be 
partially  or  wholly  offset  by  positive 
margins  for  cheese  (or  other  products). 
Again,  the  record  is  not  adequate  in  this 
proceeding  to  determine  whether  most 
cooperatives  operate  both  types  of 
plants,  or  whether  the  majority  of 
cooperatives  operate  one  or  the  other, 
but  not  both  types  of  plants.  Even  where 
only  butter-powder  plants  exist  (if  there 
is  such  a  market),  there  is  no  clear  basis 
for  concluding  that  the  operators  of 
butter-powder  plants  should  have  losses 
shared  by  other  producers  on  the  market 
while  any  positive  margins  are  to  be 
retained  only  by  the  plant  operators. 

Another  question  concerns  whether 
all  products  must  take  reduced  returns 
in  any  month  that  the  apparent  margin 
would  indicate  a  loss  to  butter-powder 
plant  operators.  It  is  possible  for  the 
apparent  margins  to  be  positive  for  a 
period  of  many  months  before  the 
opposite  occurs.  Thus,  a  question  arises 
as  to  whether  such  margins  should 
offset  negative  apparent  margins  for 
some  time  before  actual  losses  to 
cooperatives  should  be  shared. 
Moreover,  in  some  markets  at  least, 
over-order  charges  are  involved,  which 
may  be  based  on  the  costs  of  balancing 
the  fluid  markets.  There  was  some 
limited  reference  to  the  matter  of  over- 
order  charges;  however,  the  record  is 
not  adequate  to  establish  the  extent  to 
which  balancing  costs  are  or  are  not 
paid  by  the  fluid  milk  handlers.  But  if 
handlers  in  any  market  are  paying 
additional  charges  above  the  order 
prices  to  cover  the  cost  of  balancing 
their  fluid  needs,  it  would  not  appear 
that  other  producers  in  that  market 
should  have  to  experience  reduced 
returns  to  the  extent  thos  costs  are 
covered  hjy  other  sources  of  revenue. 

It  should  be  noted  that  butter  and 
powder  were  cast  together  in  virtually 
all  of  the  testimony  at  the  hearing.  Yet 
the  individual  market  data  suggest  that 
in  some  markets  there  may  be  plants 
that  make  butter  or  powder  separately. 
For  example,  1983  data  show  that  milk 
or  cream  was  used  to  produce  butter. 


but  not  skim  milk  power,  from  milk 
pooled  under  the  Tampa  Bay,  Upper 
Florida,  Georgia,  Alabama-West 
F'lorida,  Michigan  Upper  Peninsula, 
Central  Illinois,  Memphis.  Central 
Arkansas,  and  Greater  Louisiana  orders. 
Whether  these  data  indicate  separate 
plants  that  make  butter  only,  or  whether 
they  show  that  plants  that  make  both 
butler  and  powder  received  only  cream 
for  use  in  butter  cannot  be  established 
from  the  data. 

The  lack  of  information  referred  to 
above  makes  it  difficult  to  deal  with 
some  of  the  questions  that  would  have 
to  be  decided  in  order  to  conclude  that 
all  producers  must  permanently  share 
losses  incurred  by  butter-powder  plant 
operators. 

The  proponents  cited  as  precedent  /or 
the  proposed  amendments  a  1974 
temporary  action  to  provide  a  buttcr- 
povvder  snubber  price  in  19  orders. 
However,  there  is  little,  if  any,  similarity 
between  the  conditions  that  existed 
then,  as  depicted  in  the  1974  decision  (39 
FR  11915).  and  the  current  conditions 
reflected  in  the  record  of  this 
proceeding.  Moreover,  the  action  taken 
in  1974  was  temporary. 

In  1974.  there  was  concern  that 
cooperatives  would  have  more  surplus 
milk  to  process  in  the  flush  production 
months.  Cheese  plants  were  already 
operating  at  capacity  and  biittcr-povvder 
plants  had  to  be  used  to  handle  the 
overflow.  Additional  cheesemaking 
capacity  was  being  developed,  but  could 
not  be  ready  in  time  to  handle  the  spring 
flush  supplies. 

In  contrast,  this  record  suggests  that 
at  least  in  some  areas  there  currently  is 
no  need  to  develop  additional 
cheesemaking  capacity.  Unlike  the 
situation  in  1974.  cooperatives  now  are 
concerned  that  as  milk  production 
declines  they  will  have  to  operate 
butler-powder  plants  at  less  than  full 
capacity,  and  thus  at  higher  per  unit 
production  costs. 

Another  aspect  of  the  1973-74 
situation  that  was  vastly  different  from 
the  one  that  exists  now  is  the  level  of 
uncommitted  stocks  held  by  the 
Commodity  Credit  Corporation  (CCC) 
under  the  dairy  price  support  program. 
Such  uncommitted  stocks  at  the  end  of 
the  1972-73  marketing  year  (March  31) 
were  us  follows:  Butter.  86.8  million 
pounds;  nonfat  dry  milk,  none;  and 
cheese,  1.7  million  pounds.'  This  was  in 


'  Official  notice  is  taken  of  Tallies  3,  4.  and  5  in 
tiie  ASCS  Commodity  Fact  ShctI  1983-B4  Ddiry 
Price  Support  Program.  March  1984.  publistied  by 
the  Agricultural  Stabilization  and  Consenalion 
Service.  United  Stales  Department  of  .^grlclil!u^e. 
Washington,  D.C.  20250. 
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sharp  contrast  to  the  levels  of 
unrommitted  stocks  (inventoriL-.s)  held 
by  CCC  for  the  week  ending  [ulv  27, 
1984.  At  that  time.  CCC  held  .n^^  million 
pounds  of  butter;  1,375  5  million  pounds 
of  nonfat  dry  milk;  and  878.7  million 
pounds  of  cheese.  Ci\en  the  large  stocks 
of  cheese  held  by  CCC,  it  is  difficult  to 
envision  that  in  the  near  fufare  the  type 
of  price  disparities  projected  by  the 
proponenis  at  the  hearing  could  exist  for 
any  extended  period  of  time. 
Nevertheless,  for  December  1984.  the 
proposed    snubber"  price  was  23  cents 
per  hundredweight  below  the  M-VV 
price.* 

In  the  iy^3-74  situation,  by  the  time  a 
hearing  was  held  (March  1974),  the  M- 
W  price  had  already  substantially 
exceeded  the  "snubber"  price  (provided 
in  several  other  orders)  for  October  1973 
through  Fnl.ruary  1974  by  amounts 
varying  Irom  47  cents  to  Si. 19.  In 
contrast,  the  hearing  in  this  proceeding 
was  held  in  July  19n4.  and  from  that  time 
through  .November  1984  the  proposed 
"snubber"  price  exceeded  the  M-W 
price 'by  amounts  varying  from  56  cents 
for  July  to  33  cents  for  November. 

Thus,  in  1973-74.  the  disparity 
between  the  M-W  price  and  the  market 
value  of  butler  and  nonf.^t  dry  milk 
obtained  from  100  pounds  of  whole  milk 
(or  its  equivalent  in  the  form  of  cream 
and  skim  milk)  was  a  reality.  In  19li4, 
there  was  only  one  month  in  which  the 
feared  price  relationships  actually 
existed.  Nevertheless,  the  average 
apparent  margin  for  all  of  1984  was  Si  61 
per  hundredweight,  29  cents  higher  than 
the  make  allowance  reflected  in  the 
pioposal  under  consideration. 

Substantial  changes  have  occurred  in 
the  dairy  industry  since  1974.^  In  1974. 
producer  milk  deliveries  under  all 
Federal  orders  totaled  67.778  million 
pounds.  Ten  years  later,  producer  milk 
receipts  totaled  95,757  million  pounds, 
an  increase  of  41  perctmt.  At  the  same 
lime,  the  use  of  producer  milk  in  Class  I 
increased  only  slightly,  from  39,293 
million  pounds  in  1974  to  41,091  million 
pounds  in  1983,  a  4.6  percent  increase. 
From  1974  to  1983,  the  amount  of  milk 
available  for  non-fluid  uses  increased  by 
about  26  billion  pounds  Some  of  these 
changes  were  due  to  addition  of  new 
orders  or  new  territory  to  marketing 


'  Official  notice  is  lakeii  of  Dairy  Market  News. 
Volume  .No.  51.  Report  Nos.  27  throuRh  52.  dated 
|uly  0  through  December  28.  1984,  and  Volume  No. 
SZ.  Report  No  2.  dated  January  11,  1985,  published 
b>  the  Dairy  Division,  Agrirultural  Marketing 
Service.  U.S  Department  of  Agriculture. 
Washington,  D.C.  20250. 

'  Official  notice  is  taken  of  Federal  Milk  Order 
Market  Statistics,  Annual  Summary  for  V.n.  1975. 
1978.  and  1983,  issued  by  the  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250. 


areas  when  orders  were  merged. 
However,  the  bulk  of  the  increase  in 
production  was  due  to  greater  output  per 
producer. 

In  1974,  the  total  producer  milk  used 
to  produce  butter,  nonfat  dry  milk  and 
cheese  amounted  to  15,578  million 
pounds;  5,89  percent  was  used  m  butter, 
33  67  percent  was  used  in  nonfat  dry 
milk,  and  60.43  percent  was  used  in 
cheese.  In  1983.  total  producer  milk  used 
in  the  three  products  was  42.901  million 
pounds,  or  2,7  times  as  much  as  ten 
years  earlier.  Four  percent  of  the  1983 
volume  was  used  in  butter,  27  percent  in 
skim  milk  powder,  and  69  percent  in 
cheese.  Nearly  75  percent  of  the 
increased  volume  used  in  these  products 
in  1983  w.)s  used  to  produce  cheese.  The 
use  of  milk  (milk,  credm,  and  skim  milk) 
in  butter  production  in  1983  was  85 
percent  greater  than  in  1974.  Milk  used 
in  cheese  was  up  210  percent  from  1974. 
Thus,  the  larger  growth  in  manufactured 
milk  products  during  that  time  was  in 
cheese  production. 

It  is  concluded  that  the  conditions  that 
led  to  the  1974  decision  to  provide 
temporary  price  relief  to  handlers  of 
milk  used  in  butter-powder  are 
unrelated  to  the  conditions  that  ate  the 
subject  of  this  proceeding.  The  fact  that 
certain  actions  were  taken  based  on 
those  earlier  conditions  may  not  be 
relied  upon  as  justification  for  taking 
any  action  in  this  proceeding. 

Twenty-five  interested  parties  filed 
briefs  of  proposed  findings  of  facts  and 
conclusions  following  the  close  of  the 
hearing. 

Briefs  filed  by  the  parties  that 
attended  and  participated  in  the  hearing 
generally  supported  the  same  position 
reflected  in  testimony  or  other  evidence 
offered  at  the  hearing.  However,  the 
brief  filed  by  Kraft  clearly  indicates  a 
much  firmer  opposition  to  adoption  of 
the  proposals.  Kraft  concludes,  in  the 
brief,  that  the  proposal  should  not  be 
adopted,  but  urges  the  department  to 
take  the  initiative  to  explore  alternative 
ways  of  dealing  with  the  problems  that 
are  the  subject  of  this  proceeding. 

Eleven  briefs  were  submitted  by 
interested  parties  that  had  not 
participated  at  the  hearing.  Of  those, 
three  were  not  received  in  accordance 
with  the  presiding  Administrative  Law 
Judge's  specific  instructions  regarding 
filing  deadlines  with  respect  to  date  of 
receipt  by  the  Hearing  Clerk.  The  other 
eight  briefs  were  in  opposition  to 
adoption  of  the  proposals,  including 
briefs  filed  by  the  Departments  of 
Agriculture  of  the  States  of  Minnesota 
and  Wisconsin. 

NFO,  in  its  post-hearing  brief,  asked 
that  the  hearing  be  reopened  to  receive 


evidence  concerning  announcements 
that  cooperntives  in  certain  marketing 
areas  would  pay  over-order  prices  to 
their  producers.  N'FO's  request  claimed 
that  in  order  to  provide  the  type  of  price 
relief  requested  by  proponents,  it  would 
be  necessary  for  cooperatives  to 
demonstrate  that  they  were  sustaining 
operating  losses  by  showing  that  they 
could  only  pay  member  producers  a 
price  below  the  market  blend  price. 

This  request  to  reopen  the  hearing  is 
denied.  The  additional  evidence  that 
NFO  would  hope  to  adduce  through  a 
reopening  of  the  hearing  would  not  be 
crucial  in  determining  that  the  proposal 
should  not  be  adopted 

In  its  brief,  .NFO  also  requested  that 
Officidl  Notice  be  taken  of  an 
F.mergenc\  Final  Decision  datt-d  August 
22. 1984.  Docket  No.  AO-356-A22  et  al. 
That  decision  involved  increasing  the 
Class  I  differentials  in  11  southeastern 
orders  by  20  cents  per  hundredweight 
for  the  months  of  September  1984 
through  February  1985,  and  providing 
temporary  hauling  credits  for  handlers 
who  obtained  supplemental  milk  for 
Class  1  use  from  other  m;!k  order 
markets  during  those  months  Another 
issue  involved  in  the  decision  was  a 
temporary  change  in  the  method  of 
i:omputing  bases  under  the  base-excess 
plans  included  in  ei^h!  orders. 

The  NFO  br  ef  expressed  the  view 
that  any  di  tion  tdken  to  reduce  producer 
returns  in  the  proceeding  involved 
herein  would  be  contrary  to  the  intent  of 
the  amendments  noted  above  for  certain 
orders  in  the  Southeast. 

This  request  for  official  notice  is 
denied.  The  decision  m  question 
concerned  only  temporary  provisions 
due  to  expire  at  the  end  of  February 
1985.  Therefore,  there  is  little,  if  any, 
relevance  of  that  derision  to  the 
permanent  changes  that  were  proposed 
in  this  proceeding,  especially  since  m 
this  case  emergency  action  also  is 
denied. 

There  also  is  another  procedural 
matter  to  be  addressed.  One  of  the 
sources  of  information  that  the 
proponent's  witness  wanted  to  have 
received  in  evidence  as  an  exhibit  was 
marked  as  Exhibit  .No.  12,  but  was  not 
recei\  ed  into  evidence.  It  was.  however, 
made  an  offer  of  proof  Moreov  er.  direct 
references  by  witnesses  to  material 
contained  in  the  proposed  exhibit  were 
officially  noticed. 

All  the  post-hearing  briefs  were  silent 
regarding  the  Administrative  Law 
Judge's  ruling  that  proposed  Exhibit  12 
would  not  be  received  into  evidence. 
Also,  at  the  hearings,  it  appeared  that 
the  decision  to  take  official  notice  of 
material  contained  m  proposed  Exhibit 
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12.  which  was  specificHlly  referenced  by 
witnesses,  was  acceptable  to  those 
witnesses  who  wished  to  rely  on 
material  contained  therein.  Accordingly, 
further  review  of  this  matter  does  not 
seem  warranted  and  the  ruling  to 
exclude  the  exhibit  from  evidence 
stands. 

2.  The  Need  for  Emergfi'.cy  Action  With 
Respect  to  Issue  No.  1 

The  proponents  of  the  proposals 
considered  at  the  hearing,  and  others 
who  supported  adoption  of  the 
proposals,  requested  that  the  Secretary 
omit  the  issuance  of  a  recommended 
decision  and  the  opportunity  to  file 
written  exemptions.  They  mLiintaincd 
that  emergency  action  was  needed  to 
amend  the  orders  as  proposed  in  order 
to  avoid  possible  serious  financial 
losses  by  the  operators  of  fedt  rally 
regulated  butter-powder  plants. 

Virtually  all  who  opposed  adoption  of 
the  proposals  also  opposed  emergency 
action. 

The  preceding  discussion  of  issue  No. 
1  concludes  that  no  action  is 
recommended.  Accordingly,  the  request 
for  emergency  action  is  denied. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  It  is  noted  that 
several  of  the  briefs  contained  factual 
material  not  included  in  the  evidence 
adduced  at  the  hearing.  The 
Department's  General  Regulations  (7 
CFR  Part  900).  Rules  of  Practice  and 
Procedure  Governing  Proceedings  to 
Formulate  Marketing  Agreements  and 
Marketmg  Order,  provide  in  §  900.9(b) 
Briefs,  proposed  findings  and 
conclusion,  that  "Factual  material  other 
than  that  adduced  at  the  hearing  or 
subject  to  official  notice  shall  not  be 
alluded  to  therein,  and.  in  any  case  shall 
not  be  considered  in  the  formulation  of 
the  marketmg  agreement  or  marketing 
order."  Thus,  the  record  evidence  may 
not  be  expanded  through  the  briefing 
process  Accordingly,  any  information 
so  provided  has  been  disregarded  in 
reaching  the  findings  and 
determinations  set  forth  in  this  decision. 
Except  as  just  noted,  these  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 


reasons  previously  stated  in  this 
decision. 

If  also  is  noted  that  some  briefs  were 
not  received  at  the  Department  within 
the  time  frame  specified  at  the  hearing 
by  the  Administrative  Law  Judge.  The 
briefing  period,  and  the  specific  dates 
provided,  recognized  that  the 
proponents  were  requesting  emergency 
action,  i.e..  deletion  of  a  recommended 
decision.  In  order  for  the  Department  to 
fully  consider  the  emergency  action 
issue,  it  was  essential  that  briefs  be  filed 
on  lime.  Thus,  any  brief  not  received  in 
accordance  with  the  Administrative 
Law  Judge's  directions  has  not  been 
considered  in  developing  this  decision. 

Determination  | 

The  findings  and  conclusions  of  (his 
decision  do  not  require  any  changes  in 
the  regulatory  provisions  of  the  45 
respective  orders  regulating  the  handling 
of  milk  in  the  aforesaid  specified 
marketing  areas. 

List  of  Subjects  in  7  CFR  Chapter  X 

Milk  marketing  orders,  Milk,  Daii^ 
products.  I 

(Sees.  1-19.  48  Stat.  31.  a»  amended;  7  U.S.C. 

601-674) 

Signed  at  Washington,  D.C..  on:  March  15. 
1983. 

VYilliam  T.  Manley, 

Deputy  Administrator,  \tarketing  Progmms. 

[FR  Doc.  85-6(i49  Filed  3-15M15;  8;45  am] 
BILUNG  C00€  341(M)2-M 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

14  CFR  Parts  211,  272  and  302 

(Docket  42721— Notice  No.  85-6;  CAB  EDR- 
478.  PDR-891  1 

Applications  for  Permits  to  Foreign  Air 
Carriers;  Essential  Air  Transportation 
to  the  Freely  Associated  States;  and 
Rules  of  Practice  in  Proceedings 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Extension  of  comment  period. 

summary:  The  Department  grants  a 
request  to  extend  the  comment  period 
on  regulations  the  CAB  had  proposed 
concerning  the  grant  of  a  special  class  of 
foreign  air  carrier  permit  to  Freely 
Associated  State  Air  Carriers,  and  to 
make  provision  for  the  guarantee  of 
subsidized  essential  air  transportation 
to  the  Freely  Associated  States  with 
eligibility  of  Freely  Associated  State 
Foreign  Air  Carriers  for  subsidy  under 
certain  conditions.  The  regulations 


implement  the  provisions  of  the 
Aviation  Agreement  supplementary  to 
the  Compact  of  Free  Association 
between  the  United  States  and  the 
P'ederafed  States  of  Micronesia  and  the 
Marshall  Islands  (currently  part  of  the 
Trust  Territory  of  the  Pacific  Islands). 
This  Notice  extends  the  initial  comment 
period  on  the  proposed  rules,  originally 
set  as  March  4.  until  April  4.  and  the 
reply  comment  period,  originally  set  as 
March  25.  until  April  25. 1985. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  April  4, 
1985.  Reply  comments  must  be  receiv  ed 
on  or  before  April  25,  1985, 

ADDRESS:  Comments  should  be  directed 
to  the  Docket  Clerk,  Room  4107,  Office 
of  the  Secretary,  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Wiishington.  DC.  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  B.  Schwarzkopf.  Office  of 
Assistant  General  Counsel  for 
International  Law,  C-20,  (202)  472-5621: 
Teresa  Smith.  Office  of  Essential  Air 
Service.  S-60,  (202)  426-9820;  or  Joanne 
Petrie.  Office  of  Assistant  General 
Counsel  for  Regulations  and 
Enforcement.  C-50.  (202)  426-4723;  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW„  Washington,  D.C. 
20590. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  of  proposed  rulemaking  adopted 
December  24,  1984  (EDR^78,  PDR-e9.  50 
FR  95.  January  2. 1985).  the  Civil 
Aeronautics  Board  proposed  regulations 
concerning  the  grant  of  a  special  class  of 
foreign  air  carrier  permit  to  Freely 
Associated  State  Air  Carriers,  and  the 
guarantee  of  subsidized  essential  air 
transportation  to  the  Freely  Associated 
States.  Freely  Associated  State  Air 
Carriers  could  apply  for  limited 
cabotage  rights,  and  would  be  eligible 
for  subsidy  under  certain  conditions. 
The  regulations  implement  the  Aviation 
Economic  Agreement  (Article  IX  of  the 
Federal  Programs  and  Services 
Agreement)  supplementing  the  Compact 
of  Free  Association  between  the  United 
States,  the  Federated  States  of 
Micronesia  and  the  Marshall  Islands. 
(The  latter  are  currently  part  of  the 
Trust  Territory  of  the  Pacific  Islands.) 
The  Compact  is  now  pending  before 
Congress  for  adoption. 

The  Civil  Aeronautics  Board  Notice 
provided  for  comments  to  be  filed  by 
March  4, 1985,  with  reply  comm.cnts  to 
be  filed  by  March  25.  With  the  statutory 
termination  of  the  Civil  ACTonautics 
Board  on  January  1, 1905,  under  the 
Airline  Deregulation  Act  of  1978.  and  the 
Civil  Aeronautics  Board  Sunset  Act  of 
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1984,  the  Department  of  Transportation 
is  now  reponsible  for  the  disposition  of 
these  rules. 

By  petition  filed  on  March  4,  VJ85,  the 
Federated  Slates  of  Micronesia  (FSM) 
has  requested  an  cxti^nsion  of  the  lime 
for  filing  comments  for  thirty  days,  until 
April  4. 1985.  In  support  of  its  petition 
the  FSM  states  that  communications  and 
other  difficulties  have  prevented  a 
timely  response.  The  petition  further 
notes  that  intensive  negotiations  are 
currently  pending  which  may  have  a 
direct  effect  on  these  regulations. 
Comments  at  this  time  would,  therefore, 
be  premature.  These  negf)tiat!ons  should 
be  sufficiently  advanced  to  permit 
comments  within  thirty  days.  Finally, 
the  petition  states  that  since 
implementation  of  the  Compact  is  not 
anticipated  for  a  number  of  months,  no 
party  would  be  adversely  affected  by 
the  requested  extension. 

The  request  for  an  extension  of  time  is 
granted.  The  proposed  rule  is  complex 
and  significantly  affects  the  inieresls  of 
the  Government  of  the  Federated  States 
of  Micronesia.  It  is  important  that  the 
Department  have  the  benefit  of  that 
Government's  careful  consideration  of 
the  proposed  rules.  Since  it  is  alleged 
that  current  negotiations  may  have  an 
impact  on  these  regulations,  we  believe 
that  it  is  clearly  in  the  public  interest  to 
grant  the  FSM  the  short  additional  time 
requested  so  that  the  FSM  will  be  in  a 
position  to  comment  on  all  relevant 
considerations.  It  appears  that 
implementation  of  the  Compact  is  not 
imminent.  There  is,  therefore,  no 
necessity  to  adhere  rigidly  to  the  time 
periods  originally  set. 

Accordingly,  pursuant  to  49  CFR  5.25, 
and  under  authority  assigned  to  the 
Assistant  General  Counsel  for 
Regulation  and  Enforcement  in  14  CFR 
385.20,  I  find  that  the  Government  of  the 
Federated  States  of  Micronesia  has 
shown  a  substantive  interest  in  the 
proposed  rules  and  good  cause  for  the 
extension,  and  that  the  extension  is  in 
the  public  interest.  Therefore,  the 
request  of  the  Federated  States  of 
Micronesia  for  an  extension  of  time  to 
file  comments  in  Docket  42721  is 
granted.  Comments  are  now  due  April  4, 
1985.  Reply  comments  are  now  due  April 
25, 1985. 

Issued  in  Washington,  D.C.,  on  March  18, 
1985. 
Samuel  Podberesky, 

Acting  Assistant  General  Counsel  for 
Rt^gulation  and  Enforcpment. 

(FR  Doc.  8.'>-6693  Filed  3-19-85:  8:45  am| 

BILUNO  CODE  491»-«2-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

ITN-018,  A-4-FRL-2799-6I 

Approval  and  Promulgation  of 
Implementation  Plans;  Designation  of 
Areas  for  Air  Quality  Planning 
Purposes;  Approval  of  the 
Transportation  Control  Plan  Portion  of 
CO  SIP  for  Nashville-Davidson  County; 
TN;  Redeslgnatlon  of  a  TSP 
Nonattainment  Area 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  today  proposes  to 
approve  two  State  Implementation  Plans 
(SIP)  revisions  submitted  by  Tennessee. 
One  involves  a  revision  to  the 
transportation  control  plan  portion  of 
the  1982  carbon  monoxide  (CO)  SIP  for 
Nashville  and  Davidson  County  and  the 
other  involves  the  redesignation  of  the 
La  Follette  particulate  (TSP) 
nonattainment  area  to  attainment. 

On  February  3,  1983.  EPA  proposed  to 
disapprove  Tennessee's  1982  CO  SIP  for 
the  metropolitan  Nash\  ille-Davidson 
County  area.  Subsequently.  EP.^ 
disapproved  it  in  the  April  5,  1984, 
Federal  Register  (49  FR  13522).  The 
disHppro\  al  was  partially  based  upon 
Nashville's  failure  to  implement  the 
transportation  control  plan  (TCP) 
portion  of  their  SIP.  Smce  that  time, 
Nashville  has  reconsidered  and 
submitted  the  revised  TCP  portion  and 
has  satisfied  EPA  s  transportation 
control  plan  requirements  by 
substituting  measures  from  the 
contingency  plan  for  those  measures  not 
implemented. 

The  redesignation  of  the  La  Follette 
TSP  nonattainment  area  is  based  on 
eight  quarters  of  ambient  monitoring 
data  showing  attainment  and  an  EPA- 
approved  control  strategy. 

The  public  is  invited  to  submit  written 
comments  on  these  proposed  actions. 
DATE:  To  be  considered,  comments  must 
reach  us  on  or  before  April  19,  1985. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Michael  Cooper  of  EP.A 
Region  IV's  Air  Management  Branch 
(see  EPA  Region  IV  address  below). 
Copies  of  the  materials  submitted  by 
Tennessee  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 
Environmental  Protection  Agency, 

Region  IV,  Air  Management  Branch, 

345  Courtland  Street,  NE,  Atlanta, 

Georgia  30365. 


Division  of  .'\ir  Pollution  Control. 
Tenness^'p  Department  of  Health  and 
Environment.  150  9th  .Avenue  North. 
Nashville,  Tennessee  37203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  .Michael  Cooper.  Air  Management 
Branch,  EPA  Region  IV  at  the  above 
address  and  telephone  number  404/881- 
:^286  or  FTS  25"-32B6. 

SUPPLEMENTARY  INFORMATION:  On  July 

18,  1984.  Tennessee  submitted  two  SIP 
revisions  for  EPA  approval.  These 
revisions  went  to  public  hearing  in 
Nashville  on  May  4,  1984.  and  were 
approved  by  the  Tennessee  Air 
Pollution  Control  Board  on  June  4,  1984, 
EPA  today  proposes  to  approve  these 
revisions  as  discussed  below. 

Transportation  Control  Plan  for 
Nashville-Davidson  County 

The  1977  Amendments  to  the  Clean 
Air  Act  added  a  new  Part  D  to  Title  I  of 
the  Act.  L'nder  this  part,  the  states  were 
required  to  revise  their  SIPs  for  all 
nonattainment  areas  and  submit  the 
revisions  to  EPA  by  January  1,  1979 
(Sections  171-178  of  the  Act:  section 
129(c)  (uncodified!  of  Pub  L.  95-951,  Thn 
revised  plans  were  to  provide  for 
attainment  by  December  31.  1982,  unless 
the  state  demonstrated  that  they  could 
not  attain  either  the  ozone  or  carbon 
monoxide  (CO)  standard  by  that  dat(? 
despite  the  implementation  of  all 
reasonably  available  control  measures 
(section  1721a)(2)),  and  requested  an 
extension.  If  EPA  approved  this 
demonstration,  the  attainment  date  for 
ozone  or  CO  could  be  extended  up  to 
December  31.  1987.  States  receiving  such 
exiensions  were  to  submit  a  second  SIP 
revision  that  provided  for  attainment  by 
the  approved  attainment  date  and 
complied  with  all  of  the  Part  D 
requirements  (section  1'2(c)).  These 
second  SIP  revisions  had  to  be 
submitted  by  July  1.  1982  (section  123  |c) 
(uncodified)  Pub"  L,  95-95), 

As  detailed  in  the  Federal  Register  of 
February  3,  1983  (48  FR  505B1,  the  State 
of  Tennessee  submitted  its  initial  SIP 
revision  for  the  Metropolitan  Nashville- 
Davidson  County  CO  nonattainment 
area  on  February  13.  1979,  The  state 
requested  that  EP.A  extend  the 
attainment  date  for  the  CO  standard  in 
this  area  to  December  31.  1987,  EPA 
granted  this  request  and  conditionally 
approved  the  initial  plan  revision  on 
August  13.  1980  (45  FR  53809).  Tennessee 
submitted  its  1982  CO  SIP  revision  on 
June  30.  1982.  and  EPA  proposed  to 
disapprove  it  on  February  3.  1983,  The 
revisions  submitted  by  the  state/local 
agency  failed  to  provide  fully 
approvable  plans  for  Transportation 
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Control  Measures  (TCMs),  Bttsic 
Transportation  Needs  (BTNs),  Resource 
Commitments,  Reasonable  Further 
l^rogress  (RFP)  and  an  acceptable 
Inspection  and  Maintenance  (I/M) 
program.  For  a  full  discussion  of  these 
SIP  revisions  and  EPA's  evaluation  of 
them  the  reader  may  consult  the 
February  3, 1983  (48  FR  5058].  proposal 
notice  disapproving  the  CO  plan  and  the 
final  disapproval  notice  of  April  5,  1984 
(49  FR  13522),  invoking  the  funding 
restrictions  and  the  ban  on  construction 
of  major  new  or  modified  stationary 
sources  of  carbon  monoxide  in  the 
.\ashville-Davidson  County 
nonattainment  area.  On  July  31,  1984  (49 
FR  30466),  EPA  removed  the  funding 
restrictions  and  the  construction  ban 
imposed  on  April  5,  1984.  upun  rtjceiving 
an  approved,  signed  contrict  for  the 
operation  of  the  I/M  program. 

Nashville's  1982  CO  SIP  revision, 
which  EPA  disapproved  as  discussed 
above,  contained  six  TCMs  which 
comprised  the  TCP.  The  reason  for 
disappro\al  of  the  two  transportation 
control  measures,  return  to  1980  level  of 
sen  ice  for  transit  and  signal 
optimization  program,  was  bfc.iuse  they 
were  not  being  implemented. 
Subsequently,  the  return  to  1WM)  level  of 


service  for  transit  measure  has  been 
replaced  with  a  "two-cent  gas  tax" 
equivalent  and  the  ridtsharing  program 
measures  from  the  contingency  piickage. 
Also,  the  signal  optimization  program 
has  been  reevaluated  nnd  its 
implementation  is  under  way.  EPA  has 
concurred  with  these  revisions  and  is 
today  proposing  full  approval  of  the  TCP 
portion  of  the  1982  Carbon  Monoxide 
SIP  for  the  Nashville-Davidson  County 
CO  nonattainment  area.  EPA  anticipates 
that  the  missing  items  of  the  CO  plan 
will  be  submitted  in  the  near  future  and 
will  take  action  on  those  items  upon 
receipt  of  the  materials. 

Rcdesignation  of  La  Follette  TSP 
Nonattainment  Area 

Tennessee  has  requested  thai  EPA 
change  the  attainment  status  of  a 
portion  of  the  city  of  La  Follette  in 
Cam.pbell  County  from  primary  and 
secondary  nonattainment  for  TSP  to 
attainment.  Tennessee  has  submitted 
ambient  air  quality  data  collected  at  a 
monitoring  site  in  La  Follette  as  the 
basis  for  the  rcdesignation  request. 
Specifically,  the  most  recent  complete 
eight  quarters  of  air  quality  data  (1982 
and  1983)  show  no  violations  of  the  TSP 
N.'\.\QS  as  summarized  below. 
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In  addition  to  air  quality  data.  EPA 
redesignation  policy  requires  evidence 
of  an  EPA  appro\  ed  tontrol  strategy  for 
the  redesignation  of  a  nonattainment 
area.  Tennessee  drafted  and  adopted  on 
.April  20.  1979.  a  control  strategy  for  La 
Follette.  This  control  strategy  is  based 
on  R.'\CT  determinations  involving  the 
control  of  fugitive  dust  on  plant 
property,  hours  of  operation  restrictions, 
and  a  reduction  in  the  sources' 
allowable  stack  emissions.  Specifically, 
Tennessee  adopted  regulatory 
reriuirements  (Tennessee  rule  1200-3- 
19-.12I  in  the  form  of  new  categorical 
visible  emissions  and  emission 
limitations  for  the  sources  affecting  the 
nonattainment  area.  This  subject  is 
Jiscussed  in  further  detail  in  a  Technical 
Support  Document  which  is  available 
for  inspection  at  the  EPA  Region  IV 
office.  EPA  approved  Tennessce's.plan 
for  the  La  Follette  TSP  nonattainment 
area  in  the  February  B,  1980.  Federal 
Register  (45  FR  8004). 


Therefore,  on  the  basis  of  eight 
quarters  of  air  quality  data  showing 
attainment  and  evidence  of  an  EPA- 
approved  control  strategy.  EPA 
proposes  to  approve  the  redesignation  of 
the  La  Follette  TSP  nonattainment  area 
to  attainment. 

Proposed  Action 

EPA  has  reviewed  the  submitted 
material  and  found  it  to  meet  EPA 
requirements.  EPA  is  today  proposing  to 
approve  (1)  the  Transportation  Control 
Plan  part  of  the  1982  CO  SIP  for 
Nashville-Davidson  County  because 
revisions  to  the  TCM's  have  been  made 
and  (2),  the  redesignation  of  the  La 
Follette  TSP  nonattainment  area  to 
attainment  on  the  basis  of  eight  quarters 
of  air  quality  data  and  an  EPA-approved 
control  strategy. 

The  public  is  invited  to  participate  in 
this  rulemaking  by  submitting  written 
comments  on  these  proposed  actions. 


Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  ha\  e  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  F"R 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Sections  107.  110  and  172  of  the  Clean  Air 
Act,  (42  U.S.C.  7407,  7410  a:id  7.502)) 

Dated:  February  14.  198,5 
Charles  R.  Jeter, 
Rfi-'onal  Administrator. 
|F'R  Doc.  8.5-6817  Filed  3-1»-65;  8:45  am) 

BILLING  CODE  6560-50-4* 


40  CFR  Part  180 
IOPP-300122;  FRL-2797-7] 

Dodecachlorooctatiydro-1,3,4- 
Metheno-2H-Cyclobuta(CD]Pentalene; 
Proposed  Revocation  of  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  This  document  (1)  proposes 
the  revocation  of  tolerances  for  residues 
of  the  insecticide 

dodecachlorooctahydro-l,3,4-metheno- 
2//-cyclobuta[cdlpentHlene  (dechloranc;; 
mirex)  in  the  fat  of  meat  from  cattle, 
goats,  hogs,  horses,  poultry,  and  sheep; 
milk  fat;  eggs:  and  in  or  on  "all  raw 
agricultural  com.modiiies,"  (2)  discusses 
the  residue  levels  which  will  be  utilized 
by  USDA  in  their  residue  monitoring 
program  upon  revocation  of  the 
livestock  toleiances;  and  (3)  addresses 
the  existing  FDA  action  level  for 
residues  in  fish.  This  proposed 
regulatory  action  was  initiated  by  the 
Environmental  Protection  Agency. 

DATE:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300122),  must  be  received  on  or  before 
May  20,  1985. 

ADDRESS:  By  mail,  submit  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC.  20460. 
In  person,  deliver  comments  to:  Rm.  236, 
CM  -2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
conFidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
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disclosed  except  in  accorduice  with 
procedures  set  forth  in  40  C'FR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBl  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confiden^al 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail;  Patricia  Critchlow.  Registration 

Division  (TS-767C),  Environmental 

Protection  Agency,  401  M  St..  SW.. 

Washington,  D.C.  20460. 
Office  location  and  telephone  number; 

Rm.  716.  CM  «2, 1921  Jefferson  Davis 

Highway,  Arlington,  VA.  ("03-557- 

7700). 
SUPPLEMENTARY  INFORMATION:  EPA 
isscd  a  notice,  published  in  the  Federal 
Register  of  December  29.  19-6  (41  FR 
56703),  that  all  registered  products 
containing  mirex  were  cancelled, 
effective  December  1  or  December  21, 
1976,  or  December  1. 1977.  depending  on 
the  particular  product.  No  existing 
stocks  of  mirex  were  to  be  sold, 
distributed,  or  used  after  June  30,  1978, 
except  that  stocks  of  Mirex  Harvester 
Ant  Bait  300,  registered  for  use  against 
certain  ants  on  Hawaiian  pineapples 
and  existing  on  December  1,  1977.  might 
be  sold  and  used  for  that  purpose  until 
supplies  were  exhausted,  except  that 
aerial  application  was  not  allowed  after 
December  31,  1977. 

The  tolerances  established  for 
residues  of  mirex  in  the  fat  of  meat  from 
cattle,  goats,  hogs,  horses,  poultry,  and 
sheep  at  0.1  part  per  million  (ppm);  milk 
fat  and  eggs  at  0.1  ppm;  and  all  raw 
agricultural  commodities  (exclusive  of 
eggs,  milk  fut.  and  the  fat  of  cattle, 
goats,  hogs,  horses,  poultry,  and  sheep) 
("all  raw  agricultural  commodities")  at 
0.01  ppm  were  not  revoked  concurrently 
with  the  cancellation  of  the  pesticide 
registrations  because  of  the  pesticide's 
slow  rate  of  degradation  and  its 
persistence  in  the  environment. 

The  tolerance  for  "all  raw  agric:ultural 
commodities"  also  excluded  fish. 
However,  because  unavoidable  residues 
of  mirex  had  been  found  to  occur  in  fish, 
an  action  level  of  0.1  ppm  for  residues  of 
mirex  in  fish  was  established  by  the 
Food  and  Drug  Administration  (FDA) 
based  on  EPA's  recommendation, 
published  in  the  Federal  Register  of 
April  7.  1978  (43  FR  14730). 

To  deal  with  the  issue  of  persistent 
pesticide  chemicals  that  have  been 
cancelled,  the  EPA  developed  the 
"Policy  Statement  on  Revocation  of 


Tolerances  For  Cancelled  Pesticides", 
published  in  the  Federal  Register  of 
September  29. 1982  (47  VR  42956).  This 
statement,  which  was  a  joint  agreement 
among  the  EPA,  USDA  and  the  FDA. 
describes  the  policy  for  the  re\ocation 
of  tolerances  for  cancelled  pesticides 
and  replacement  of  such  tolerances  with 
action  levels  to  cover  una\  oidable 
residues  occurring  in  the  U.S.  food 
supply  as  a  result  of  environmental 
contamination  from  past  legal   isage  of 
the  pesticides.  The  policy  statement 
detailed  the  factors  which  EPA  would 
consider  when  setting  appropriate 
action  levels.  These  same  factors  would 
be  used  to  lower  the  action  levels  as 
subsequent  surveillance  data,  reviewed 
periodically,  indicated  that  the  residue 
levels  found  in  the  environment  had 
dissipated  further. 

Based  on  the  above  facts  and  the 
guidance  provided  in  the  policy 
statement,  the  Agency  now  proposes  to 
revoke  the  existing  tolerances  in  40  CFR 
180.251  for  the  residues  of  mirex  in  the 
fat  of  meat  of  cattle,  goats,  hogs,  horses, 
poultry,  and  sheep:  milk  fat:  eggs:  and  in 
or  on  all  raw  agricultural  commodities. 

Based  on  available  monitoring  data, 
the  Agency  will  recommend  to  FDA  that 
the  existing  action  level  of  0.1  ppm  for 
residues  of  mirex  in  fish  be  retained.  In 
addition,  USDA  will  be  advised  that,  for 
purposes  of  conducting  their  residue 
monitoring  programs,  it  would  be 
appropriate  for  them  to  continue 
utilizing  the  residue  level  of  0.1  ppm  in 
the  fat  of  meat  from  livestock  (including 
cattle,  goats,  hogs,  horses,  and  sheep, 
poultry,  and  rabbits  which  they  have 
been  using  for  this  purpose.  The  various 
action  levels  would  be  reassessed  in  the 
future  if  results  of  USDA  or  FDA 
monitoring  show  a  further  decline  in  the 
residue  levels. 

Since  no  findings  of  mirex  residues 
have  been  reported  in  other  raw 
agricultural  commodities,  the  Agency 
proposes  that  no  action  levels  should  be 
established  to  replace  the  tolerances  of 
0.1  ppm  for  residues  of  mirex  in  milk  fat 
and  in  eggs  and  the  0.01  ppm  tolerance 
for  residues  in  or  on  "all  raw 
agricultural  commodities." 

Any  person  who  has  registered  or 
submitted  an  application  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended,  for  the 
registration  of  a  pesticide  which 
contains  mirex  may  request  within  30 
days  after  publication  of  this  document 
in  the  Federal  Register  that  this  proposal 
to  revoke  the  mirex  tolerances  listed  in 
40  CFR  180.251  be  referred  to  an 
advisory  committee  in  accordance  with 
section  408(e)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act, 


Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposal  to  revoke  the  tolerance  for 
residues  of  mirex  listed  in  40  CFR 
180.251.  Comm.ents  m.ust  bear  a  notation 
indicting  the  document  control  numi>er, 
|OPP-300122|.  Three  copies  of  the 
comments  should  be  submitted  to 
facilitate  the  work  of  the  .Agency  and  of 
others  interested  in  ie\iewing  the 
comments.  All  written  comments  filed 
pursuant  to  this  notice  will  be  a\aii<.ble 
for  public  inspection  in  Rm.  236.  CM  =2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA.  between  8  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291,  and  the  Regulator;  Flexibility 
Act,  the  Agenc\  has  analyzed  the  costs 
and  benefits  of  this  proposal.  This 
analysis  is  available  for  public 
inspection  in  Rm.  236,  at  the  address 
given  above 

Executive  Order  12291 

Under  Executive  Order  12291.  the 
Agency  must  determine  whether  a 
proposed  regulatory  action  is  "Major" 
and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  this  proposed  regulatory  action  is 
not  a  major  regulatory  action,  i.e.,  it  will 
not  have  an  annual  effect  on  the 
economy  of  at  least  SlOO  million,  will 
not  cause  a  major  increase  in  prices,  and 
will  not  have  a  significant  ad\  erse  effect 
on  competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises.  Revocation  of  the  existing 
tole.'-ances  for  residues  of  mirex  in  milk 
fat,  eggs,  and  raw  agricultural 
commodities  should  aid  U.S.  enterprises 
by  eliminating  any  unfair  advantage  that 
foreign  enterprises  may  have  gained 
through  the  continuance  of  these 
tolerances.  Since  the  tolerance  level  for 
residues  in  fat  of  meat  proposed  for 
revocation  is  the  same  as  the  level  being 
recommended  to  USDA  for  use  in  their 
monitoring  progrum.s.  the  primary 
impact  from  this  revocation  would  be  a 
change  from  an  "acceptable"  level  to  an 
"unavoidable"  level  of  residues. 

This  proposed  regulatory  action  has 
been  submitted  to  the  Office  of 
Management  and  Budget  asjequired  by 
EO.  12291. 

Kegulatorj'  Flexibility  Act 

This  proposed  regulatory  action  has 
been  re\  iewed  under  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354:  94 
Stat.  1164.  5  use,  601  el  seq.)  and  it  has 
been  determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations. 

As  this  regulatory  action  is  intended 
to  prevent  the  sale  of  foodstuffs 
primarily  where  the  subject  pesticide 
has  been  used  in  an  unregistered  or 
illegal  manner,  it  is  anticipated  that  little 
or  no  economic  impact  would  occur  at 
any  level  of  business  enterprises. 

Accordingly.  I  certify  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  Hexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  40  CFR  Part  180 

Admini-itrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

(Sec.  408  (e)  and  (m)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  34tj  (e)  and 

(ml)) 

PART  180— {AMENDED! 

§  180.251     [Removed) 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  by  removing 
§  180.251. 

Dated:  M.irch  7.  li)H5. 

|.A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Stibstancps. 

(FR  Doc.  85-6329  Filed  3-19-85:  8:45  am] 
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40  CFR  Part  271 
[SW-9-FRL  2801-21 

Arizona;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  ProtRction 

Agency. 

ACTION:  Notice  of  tentative 

determination  on  application  of  Arizona 

for  final  authorization,  public  hearings 

and  comment  period. 


summary:  The  State  of  Arizona  has 
applied  for  final  authorization  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed 
Arizona's  application  and  has  made  the 
tentative  decision  that  Arizona's 
hazardous  waste  program  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus.  EPA 
intends  to  grant  final  authorization  to 
the  State  to  operate  its  program  in  lieu 
of  the  Federal  program  subject  to  the 
limitations  on  its  authority  imposed  by 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-616. 
November  8,  1984]  (HSVVA).  Arizona's 
application  for  final  authorization  is 


available  for  public  review  and 
comment  and  public  hearings  will  be 
held  to  solicit  comments  on  the 
application. 

date:  Public  hearings  are  scheduled  for 
April  18.  1985  in  Phoenix,  and  April  19. 
1985.  in  Tucson.  Representatives  of  the 
Arizona  Department  of  Health  Services 
will  participate  in  the  public  hearing 
held  by  EPA  on  this  subject.  All 
comments  on  Arizona's  final 
authorization  application  must  be 
received  by  the  close  of  business  on 
April  19,  1985. 

ADDRESSES:  Copies  of  Arizona's  final 
authorization  application  are  available 
during  the  hours  of  8:00  to  4:30  at  the 
following  addresses  for  inspection  and 
copying;  Arizona  Department  of  health 
Services,  2005  N.  Central,  Phoenix. 
Arizona  85004  Phone:  (602)  257-0022; 

U.S.  EPA  f  ieadquarters  Library,  PM 
211A.  401  M  Street.  SW.  Washington. 
D.C.  20460.  Phone;  (202)  382-5926;  U.S. 
EPA  Region  9.  Library-Information 
Center.  215  Fremont  Street,  San 
Francisco.  CA.  94105,  Phone;  (415)  974- 
8076.  Written  comments  should  be  sent 
to  Chuck  Flippo,  EPA  Region  9  (T-2-1), 
215  Fremont  Street.  San  Francisco.  CA 
94105.  EPA  will  hold  the  public  hearings 
from  l:t)0  pm  to  500  pm  on  April  18  in 
Phoenix  at  2005  N.  Central,  4th  floor 
Conference  Room,  and  on  April  19  in 
Tucson  at  the  Ramada  Inn,  401  N. 
Freeway. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chuck  Flippo,  EPA  Region  9,  RCRA 
Programs  Section  (T-2-1),  215  Fremont 
Street,  San  Francisco.  CA  94105.  Phone: 
(415)  974-8128  (FTS:  454-8128). 
SUPPLEMENTARY  INFORMATION:  . 

I.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  Two  types  of 
authorization  may  be  granted.  The  first 
type,  known  as  "interim  authorization," 
is  a  temporary  authorization  which  is 
granted  if  EPA  determines  that  the  State 
program  is  "substantially  equivalent"  to 
the  Federal  program  (section  3006(c),  42 
U.S.C.  6226(c]).  EPA's  implementing 
regulations  at  40  CFR  271.121-271.137 
established  a  phased  approach  to 
interim  authorization:  Phase  \.  covering 
the  EPA  regulations  in  40  CFR  Parts  260- 
263  and  265  (universe  of  hazardous 
wastes,  generator  standards,  transporter 
standards  and  standards  for  interim 
status  facilities)  and  Phase  II.  covering 
the  EPA  regulations  in  40  CFR  Parts  124, 
264,  and  270  (procedures  and  standards 


for  permitting  hazardous  waste 
management  facilities). 

Phase  n.  in  turn,  has  three 
components.  Phase  IIA  covers  general 
permitting  procedures  and  technical 
standards  for  containers,  tanks,  surface 
impoundments,  and  waste  piles.  Phase 
IIB  covers  incinerator  facilities,  and 
Phase  lie  addresses  landfills  and  land 
treatQient  facilities.  By  statute,  all 
interim  authorizations  expire  on  January 
31. 1986.  Responsibility  for  the 
hazardous  waste  program  returns 
(reverts)  to  EPA  on  that  date  if  the  State 
has  not  received  final  authorization,  as 
described  below. 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  EPA  if  the  Agency  finds  that 
the  State  program  (1)  is  "equivalent"  to 
the  Federal  program.  (2)  is  consistent 
with  the  Federal  program  and  other 
State  programs,  and  (3)  provides  for 
adequate  enforcement  (section  3006(b), 
42  U.S.C.  69226(b)).  States  need  not  have 
obtained  interim  authorization  in  order 
to  qualify  for  final  authorization.  EPA 
regulations  for  final  authorization 
appear  at  40  CFR  271.1-271.23. 

II.  Arizona 

Arizona  received  Phase  I  interim 
authorization  on  August  18.  1982. 
Arizona  did  not  apply  for  any  of  the 
components  of  Phase  II  interim 
authorization.  On  October  31. 1984, 
Arizona  submitted  a  complete 
application  for  final  authorization.  Prior 
to  its  submission,  Arizona  solicited 
public  comment  and  held  public 
hearings  on  its  draft  application. 

EPA  has  reviewed  Arizona's 
application,  and  has  tentatively 
determined  that  the  State's  program 
meets  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently,  EPA  intends  to  grant  final 
authorization  to  Arizona.  In  accordance, 
with  section  3(X)6  of  RCRA  and  40  CFR 
271.20(dl,  the  Agency  will  hold  public 
hearings  on  its  tentative  decision  on 
Thursday.  April  11,  1985  at  Phoenix,  and 
Friday,  April  12,  1985  in  Tucson.  The 
public  may  also  submit  written 
comments  on  EPA's  tentative 
determination  until  April  12,  1985. 
Copies  of  Arizona-'s  application  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
"Addresses"  section  of  this  notice. 

In  the  review  of  the  State's  official 
application,  EPA  identified  a  potentially 
significant  statutory  issue  concerning 
Arizona's  authority  to  assess  penalties 
for  each  day  of  a  continuing  violation. 
The  discussion  of  penalty  authority  in 
the  Attorney  General's  Statement 
identified  a  statutory  limit  on  the 
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amount  of  fine  that  can  be  fixed  for 
felonies.  It  was  not  clear  whether  each 
day  of  a  continuing  violation  would  be 
considered  a  separate  violation  for 
purposes  of  assessing  these  maximum 
fines.  Arizona's  Attorney  General's 
Office  has  stated  that  each  day  would 
be  considered  a  separate  violation,  and 
■  has  revised  the  Attorney  General's 
Statement  to  clarify  this. 

EPA  also  identified  several  changes 
which  need  to  be  made  in  the 
Memorandum  of  Agreement  (MOA) 
between  EPA  and  the  Arizona 
Department  of  Health  Services  (ADHS). 
Under  our  current  Cooperative 
Arrangement.  EPA  and  ADHS  jointly 
issue  RCRA  permits,  since  Arizona  does 
not  presently  have  permitting  authority. 
The  MOA  for  final  authorization 
incorrectly  provides  that  30  days  after 
final  authorization  of  the  Arizona 
program,  EPA-issued  permits  would 
terminate  and  ADHS-issued  permits 
would  operate  as  the  RCRA  permit. 
Arizona  has  been  informed  that  EPA- 
i.ssued  permits  continue  in  force  until 
terminated  under  40  CFR  270.43.  or  by 
agreement  between  EPA  and  the 
permittee.  The  State  and  EPA  will  revise 
the  MOA  to  clarify  this 

In  describing  the  procedures.  EPA 
would  follow  in  taking  an  enforcement 
action  in  Arizona,  the  MOA  provides 
that  EPA  will  notify  the  State  at  least  30 
days  in  advance  of  taking  action.  It  then 
appears  to  provide  the  State  an 
additional  30-ddy  period  during  which 
time  the  State  could  argue  against  EPA's 
determination  that  the  State's  action  had 
been  inappropriate.  However,  such  a 
requirem.ent  would  hinder  EP.A's  right  to 
take  enforcement  action  when  needed. 
The  State  has  agreed  to  clarify  that 
there  is  only  one  30-day  notice  period. 

A  recent  review  of  the  Arizona 
program  found  that  ADHS  has  fallen 
well  short  of  its  inspection  commitments 
for  Fiscal  Year  1985.  continuing  an 
historical  problem  in  meeting  inspection 
targets.  This  and  other  problems  are 
identified  in  a  capability  assessment  of 
Arizona's  program  that  accompanies  the 
Notice  of  Tentative  Determination.  Also 
included  is  a  draft  Letter  of  Intent 
which,  when  in  final  form.  Will  commit 
the  State  to  correcting  deficiencies 
outlined  in  the  capability  assessment, 
and  will  help  to  assure  a  strong  and 
effective  hazardous  waste  management 
program.  The  State  must  complete  and 
sign  a  fiscal  Letter  of  Intent  which  meets 
EPA  requirements  for  specific 
commitments  as  soon  as  possible.  The 
Slate  must  show  fulfillment  of  these 
actions  and  procedures  committed  to 
under  that  signed  Letter  of  Intent  prior 
to  the  final  decision  on  authorization. 


This  performance  will  be  assessed 
before  a  final  decision  on  State  program 
approval  is  made. 

EPA  will  consider  all  public  comments 
on  its  tentative  determination.  Issues 
raised  by  those  comments  may  be  the 
basis  for  a  decision  to  deny  final 
authorization  to  Arizona.  EPA  expects 
to  make  a  final  decision  on  whether  or 
not  to  approve  Arizona's  program  by 
May  30.  1985  and  will  give  notice  of  it  in 
the  Federal  Register.  The  notice  will 
include  a  summary  of  the  reasons  for  the 
final  determination  and  a  response  to  all 
major  comments. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  amending 
RCRA.  a  State  with/inal  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  U.S.  EPA. 
The  Federal  requirements  no  longer 
applied  in  the  authorized  State,  and  the 
U.S.  EPA  could  not  issue  permits  for  any 
facilities  the  State  was  authorized  to 
permit.  When  new.  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  timeframes.  New  Federal 
requirements  did  not  take  effect  in  the 
authorized  State  until  the  State  adopted 
those  requirements  as  Slate  law. 

In  contrast,  under  the  newlv  enacted 
section  3006(g)  of  RCRA.  42  U.S.C. 
6925(g),  the  new  requirements  and 
prohibitions  imposed  by  the  HSW'A  take 
effect  in  authorized  States  at  the  same 
time  they  take  effect  in  non-authorized 
States.  EPA  is  directed  to  carry  out 
those  requirements  and  prohibitions  in 
authorized  States,  including  the  issuance 
of  full  or  partial  permits,  until  the  State 
is  granted  authorization  to  do  so.  While 
States  must  still  adopt  HSWA  related 
provisions  as  State  law  to  retain  final 
authorization,  HSWA  applies  authorized 
States  in  the  interim. 

As  a  result  of  the  HSWA,  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Arizona  after  final  authorization.  To 
the  extent  the  authorized  State  program 
is  unaffected  by  the  HSWA,  the  State 
program  will  operate  in  lieu  of  the 
Federal  program.  If  the  HSWA  related 
requirements  are  more  stringent  than 
Arizona's,  the  U.S.  EPA  will  administer 
and  enforce  those  portions  of  the  HSWA 
in  Arizona  until  the  State  receives 
authorization  to  do  so.  Among  other 
things,  this  may  entail  the  issuance  of 
Federal  RCRA  permits  for  those  areas  in 
which  the  State  is  not  yet  authorized. 

Once  Arizona  is  authorized  to 
implement  a  HSWA  requirement  or 
prohibition  the  State  program  in  that 
area  will  operate  in  lieu  of  the  Federal 
provision.  Until  that  lime,  the  Stale  will 
assist  the  U.S.  EPA's  implementation  of 


the  HSWA  under  a  Cooperative 
Agreement.  Any  Slate  require.ment  that 
is  more  stringent  than  a  HSWA 
provision  also  remains  in  effect;  thus, 
regulated  handlers  must  comply  with  the 
more  stringent  State  requirements. 
Arizona  is  not  being  authorized  for  any 
requirement  implementing  the  HSWA. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

CertiHcation  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  US. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  signific.nt 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Fede'al 
regulations  in  favor  of  Arizona  s 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  burdens  on  small  entities.  This  rule. 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Authority 

This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  -Art 
as  amended  by  the  Resource 
Conservation  and  Recoverv'  Act  of  1976. 
as  amended.  42  U  S.C  6912(a),  6926,  and 
6974(b). 

List  of  Subjects  in  40  CFR  Part  271 

Hazardous  materials,  Indian  lands. 
Reporting  and  rfcordkeeping 
requirements.  Waste  treatment  and 
disposal.  Intergovernmental  relations. 
Penalties.  Coniidential  business 
information. 

Dttted;  Februarj'  11. 1985. 
|ohn  Wise, 

Acting  Regional  Administrator. 
[FR  Due  8'S-f.fiPa  Filed  3-19-85;  8:45  am] 
BILLINQ  CODE  6050-50-M 


40  CFR  Part  464 

IOW-FRL-;  2799-51 

Metal  Molding  a,-d  Casting  Point 
Source  Category:  Eff'uent  Limitations 
Guidelines.  Pret.'eatment  Standards, 
and  New  Source  Performance 
Standards 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Extension  of  comment  period. 
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summary:  On  February  15,  1985,  EPA 
announced  in  the  Federal  Register  the 

availability  of  additional  data  and 
further  analyses  of  the  supplemented 
record  that  will  be  used  to  support  final 
rulemaking  for  the  metal  molding  and 
casting  (foundry)  point  source  category 
(50  FR  6572).  EPA  is  extending  the 
period  for  comment  on  the  proposed 
regulation  from  March  18. 1985  to  April 
8.  1985. 

DATE  Comments  must  be  submitted  to 
EPA  on  or  before  April  8. 1985. 

AOORESSES:  Comments  must  be  * 
submitted  in  triplicate  to  Mr.  Donald  F. 
Anderson,  Industrial  Technology 
Division  (WH-552),  Environmental 
Protection  Agency,  401  M  Street.  SVV., 
Washington,  D.C.  20460.  Attention: 
Docket  Clerk,  Metal  Molding  and 
Casting  (Foundry).  Rules:  or  delivered  to 
the  Docket  Clerk,  Room  911.  East  Tower, 
Waterside  Mall,  between  thp  hours  of 
9:00  a.m.  and  4:00  p.m.  The 
supplementary  data  and  technical, 
economic,  and  environmental  analyses 
are  available  for  inspection  and  copying 
at  the  EPA  Public  Information  Reference 
Unit,  Room  2404  (Rear)  PM-213.  The 
EPA  Information  Regulation  (40  CFR 
Part  2)  provides  that  a  rcason.jble  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACr. 

Donald  F.  Anderson  on  (202)  382-7189 
for  information  regarding  the  technical 
data,  and  Drusilla  Hufford  on  (202)  47.V 
8816  for  information  regarding  the 
economic  data. 

SUPPLEMENTARY  INFORMATION:  On 

February  15,  1985,  EPA  published  in  the 
Federal  Register  a  notice  of  availability 
and  request  for  comments  on  additional 
data  and  further  analyses  of  the 
supplemented  record  that  will  support 
final  rulemaking  for  the  metal  molding 
and  casting  (foundry)  category  (50  FR 
6572).  The  February  15,  1985  notice 
stated  that  comments  were  to  be 
submitted  on  or  before  March  18. 1985. 
The  Agency  agreed  to  provide  a  copy 
of  the  record  material  to  two  industry 
trade  associations  (American 
Foundryman's  Society  (AFS),  and 
American  Die  Casting  Institute  (ADCl)) 
to  facilitate  their  reviews  and  timely 
submissions  of  comments.  However, 
delayed  reproduction  of  the  record  and 
loss  in  shipment  to  AFS  of  many  of 
these  documents  has  f.ireshortened  the 
remaining  period  for  review  and 
comment.  EP.A.  has  decided  to  extend 
the  comment  period  for  three  weeks, 
until  April  8,  1985.  This  extention  will 
give  all  members  of  the  public  adequate 
time  to  review  and  comment  fully  on 
these  record  materials. 


Dated:  March  13.  1965. 
lack  E.  Ravan.  ' 

Assistijnt  Adnn'nistratorfor  Water. 
|FR  Doc.  85-6619  Filed  3-19-85;  8:45  am) 

BILLING  CODE  (SeO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION  , 

47  CFR  Part  73  I 

(MM  Docket  No.  85-391 

Deletion  of  AM  Application 
Acceptance  Criteria;  AM  Station 
Assignment  Standards  and  the 
Relationship  Between  the  AM  and  FM 
Broadcast  Services;  Correction 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  correction. 


summary:  This  document  corrects  the 
comment/reply  comment  dates  as  they 
appear  in  the  Preamble  of  the  Proposed 
Rule  in  this  proceeding  concerning  the 
Deletion  of  AM  Application  Acceptance 
Criteria  and  Amendment  of  the  Rules 
Regarding  A.M  Station  Assignment 
Standards  and  the  Relationship  Between 
the  A.M  and  FM  Broadcast  Services 
(published  in  the  Federal  Register  on 
February  28, 1985.  50  FR  8169).  In 
addition.  Commissioner  Henry  Rivera's 
dissenting  statement,  inadvertently 
omitted  in  the  original,  is  included  here. 
DATES:  Comments  are  row  due  by  June 
14,  1985  and  replies  by  July  15,  1985  (as 
shown  in  the  text  of  the  Proposed  Rule. 
FR  page  8171,  paragraph  17). 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  David,  (202)  832-7792, 
William  ].  Tricarico, 

Secretary.  Federal  Conwwnicationi} 
Cowmission. 

Dissenting  Statement  of  Commissioner 
Henry  M.  Rivera 

In  the  matter  of  Deletion  of  AM 
Application  Acceptance  Criteria  in  S  73.;t7(e) 
of  the  Commissions  Rules. 

I  dissent  from  the  initiation  of  this 
untimely  and  ill-advised  rulemaking.  I 
have  seldom  opposed  the  solicitation  of 
public  comment  on  proposed  rule 
changes,  even  if  my  initial  reaction  to  a 
proposed  rule  change  is  negative.  I  must 
do  so  in  this  instance,  however,  because: 
(i)  The  objectives  of  the  current  rule, 
particularly  §  73.37(e)(2),'  have  not  been 


'  Section  73.37(e)(2)  specifies  application 
dcceptance  criteria  for  unlimited  lime  stations  on 
the  25  domestic  AM  Clear  Chinnels.  These  criteria 
were  recently  revised  to  include  minority-controlled 


accomplished;  (ii)  the  need  for  the 
§  73.37(e)(2),  and  policies  hke  it,  is 
greater  today  than  when  the  FCC  added 
that  rule  to  the  books  in  1980;  (iii)  the 
factual  premises  used  to  justify  the 
proposed  rule  change  are  riddled  with 
errors;  and  (iv)  the  plan  to  delete  of 
§  73.37(e)(2)  is  among  the  most  blatantly 
insensitive  proposals  ever  made  by  this 
Commission  with  respect  to  minority 
interests. 

The  most  offensive  misstatement  in 
the  Notice  of  Proposed  Rulemaking 
(NPRM)  is  that  §  73.37(e)  has  "served  its 
purpose."  *This  is  untrue.  As  now 
drafted,  §  73.37(e)  is  intended  to  bring 
radio  service  to  unserved  or 
underserved  communities  and  to 
increase  minority  and  non-commeroial 
radio  service.  When  the  FCC  adopted 
§  73.37(e)(2)  in  1980,  incorporating  the 
latter  two  eligibility  criteria,  it  did  so  to 
address  significant  shortcomings  in  the 
structure  of  the  broadcast  industry.' 

In  the  four  years  §  73.37(e)(2)  has  been 
in  effect,  the  Commission  has  issued  just 
115  authorizations  pursuant  to  that 
section.  Of  those  authorizations.  13  have 
been  issued  to  minorities  and  one  has 
been  issued  to  a  non-commercial 
applicant.  By  any  benchmark,  it  is 
ludicrous  to  suggest  that  the  issuance  of 
just  14  licenses  for  purposes  identified 
as  "of  pressing  importance"  only  four 
years  ago  is  a  mark  of  success  and  a 
mission  accomplished. 

The  proposed  repeal  of  §  73.37(e)  is  all 
the  more  untimely  in  view  of  statistics 
on  minority  ownership  of  the  mass 
media  generally.  In  1980,  approximately 
1  percent  of  the  radio  and  television 
stations  were  minority  owned.  Today, 
minorities  own  about  1.8  percent  of 
broadcast  facilities.  In  the  peak  year 
(1983),  that  number  stood  at 
approximately  1.9  percent.  By  1984, 
progress  stopped  and  backsliding  began. 
The  number  of  minority  owned  stations 
has  declined  from  196  in  October  1983  to 
188  as  of  August  1984.*  When  viewed 


and  noncommercial  applications  See  Clear 
Channel  Broadcasting  in  the  AM  Broadcast  Band, 
78  FCC  2d  1345  (1980),  recon.  denied.  83  FCC  2d  216 
(1980). 

'Notiiu;  of  Propoxed Rulemaking  (NPRM).  at 
para.  12. 

'The  Commission  observed  that:  "Paramount 
among  the  competing  needs  which  new  stations  nan 
help  to  satisfy  are.  in  our  view,  the  need  for  more 
minority  owned  stations,  of  which  there  are  fewer 
than  200  among  over  8.000  AM  and  FM  stations 
As  we  have  already  noted,  we  attached  high 
importance  to  fostering ihe  participation  of  hpuvily 
under-represented  minorities  in  the  ownership  and 
the  operation  of  broadcast  stations.  All  three 
branches  of  federal  government  have  recognized 
this  as  a  major  need."  Clear  Channel  AM 
Broadcasting,  supra.  78  FCC  2d  at  1368. 

*  "Broadcasting  Facts."  National  Association  of 
Broadcasters  (W,3shinglon.  DC.  October  1983  and 
August  1984). 
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against  the  backdrop  of  these  data,  the 
bald  assertion  that  §  73.37(e)'s  purpose 
has  been  accomplished  is  almost 
beyond  belief.^ 

The  majority  also  complains  that 
§  73.37(e)  "  *  ♦  •  afford(s)  minority  and 
nun-commercial  entities  an  exclusive 
arrangement  that  would  exclude  other 
entities,  irrespective  of  their  merit."  *My 
colleagues  protest  too  much.  Between 
19B0  and  1984,  of  the  115  unlimited  time 
authorizations  that  were  granted 
pursuant  to  §  73.37(e)(2).  over  50. 
percent  went  to  daytime-only  licensees 
converting  to  full-time  operation  and  39 
percent  went  to  new  station  applicants 
other  than  minorities  or 
noncommercials,  Gi%  en  these  facts,  how 
my  colleagues  can  conclude  that 
minorities  and  non-commercial 
applicants  "exclude  other  entities"  is  a 
mystery. 

Nor  does  the  majority's  claim  that 
"ample  opportunity  has  been  provided 
for  entities  and  localities  meeting  the 
requirements  of  §  73, 37(e)  to  express 
thejr  needs"  '  provide  credible 
justification  for  repeal  of  subsection 
(e)(2).  As  noted,  that  part  of  the  rule  has 
only  been  on  the  books  in  its  current 
form  since  1980.  Less  than  two  years 
after  we  began  accepting  unlimited  time 
applications  on  the  U.S.  Clear  Channels 
the  Commission  imposed  a  freeze  on  the 
acceptance  of  applications,"  Thus, 
potential  minority  and  noncommercial 
applicants  enfranchised  by  the  1980 
amendment  of  §  73.37(e)(2)  were  quickly 
disenfranchised  by  a  freeze  on  new 
applications.  In  July  of  1984,  that  freeze 
was  finally  lifted.*  Now,  just  six  months 
later,  the  Commission  proposes  to  delete 
§  73.37(e)  in  its  entirety  on  the  basis  that 
there  has  been  "ample  opportunity"  for 
the  rule  to  work  due  its  20-year 
existence.  The  majority  completely 
ignores  the  fact  that  the  latest  version  of 
§  73.37(e)  has  been  in  actual  operation 
just  two  years. 

Likewise  untrue  is  the  majority's 
statement  that  deletion  of  §  73.37(e)  will 
not  prejudge  the  outcome  of  the  pending 
foreign  Clear  Channel  proceeding. '"In 


'The  affront  caused  by  this  misstutement  is  even 
greater  in  view  of  the  fact  that  the  percentage  of 
minority  population  in  the  United  Slates  has  grown 
at  a  rate  of  over  2%  per  year  from  1980  lo  1985.  The 
meager  number  of  minority  owners  of  broadcast 
facilities  is  not  only  declining  in  absolute  terms,  it  if 
declining  on  a  per  capita  basis  as  well. 

^NPHM  a\  para.  12  (emphasis  added). 

^ NPRMaX  para,  10. 

''Public  Notice  82-97,  effective  February  25. 1982. 

'Public  Notice.  "Freeze  Lifted  on  AM  Class  l-A 
Clear  Channels  effeclivp  July  17,  1984," 

'"Notice  of  Proposed  Rolemakinfi  (Foreign  Clear 
Channels),  Docket  No  84-281  49  KR  18567  (May  1, 
1984), 


that  proceeding,  the  Commission 
proposes  to  apply  the  acceptance 
criteria  specified  in  §  73.37(e)(2)  to  new 
unlimited  time  applications  tendered  for 
new  foreign  Clear  Channels.  The  instant 
proposal,  predicated  as  it  is  on  the  view- 
that  the  goals  of  the  rule  have  been  met, 
clearly  cannot  help  but  prejudge  the 
outcome  of  the  foreign  Clear  Channel 
proceeding.  If  the  rule  is  deleted  in  this 
proceeding,  as  a  matter  of  logic,  if  not  as 
a  matter  of  law,  §  73.37(e)(2)  would  also 
be  found  inapplicable  to  the  foreign 
Clear  Channels.  The  only  thing  that  is 
not  clear  is  the  basis  for  the  abrupt 
change  from  the  view  held  by  the 
Commission  in  1984,  when  it  advocated 
the  application  of  §  73.37(e)(2)  to  the 
licensing  of  the  foreign  Clear  Channels 
on  the  ground  that  the  100  to  125  new 
stations  created  by  our  1900  domestic 
clear  channel  decision  would  be 
inadequate  to  meet  the  needs  identified 
bv  the  FCC  in  the  1980  revision  of 
§>3.37(e)." 

The  majority's  "service  maturity" 
argument  is  also  unfounded.  Essentially, 
my  colleagues  maintain  that  §  73.37(e) 
can  be  eliminated  because  the  AM  radio 
ser\'ice  has  been  around  so  long  that  it 
is  mature.  In  support,  the  NPRM  notes 
that  the  rule  has  existed  for  twenty 
years,  that  there  has  been  ample  time 
for  potential  applicants  to  express 
interest,  and  that  current  demand  is 
low. '■■'This  reasoning  bears  no  relation 
to  the  reality,  at  least  as  far  as  minority 
applicants  are  concerned.  First,  as 
explained  above.  §  73.37(e)(2),  which 
contains  the  minority  incentive,  has 
been  on  the  books  only  five  years,  not 
two  decades.  Second,  unlimited  time 
applications  on  the  channels  governed 
by  §  73.37(e)(2)  (iv)  and  (v)  have  been 
accepted  for  only  two  years  because  of 
the  freeze  imposed  on  such  applications. 
As  the  FCC  found  in  1980,  these  new 
opportunities  were  sorely  needed  by 
minorities,  who  had  not  been  in  a 
position  to  apply  for  major  market  radio 
stations  when  they  first  became 


"The  Commission  noted  that  "|:)l  appears  that 
the  primary  issues  pertaining  to  the  use  of  these 
foreign  clear  channels  are  some  of  the  same  issues 
that  were  addressed  previously  in  the  Commission's 
Report  and  Order  in  Docket  No,  20048.  Clear 
Channel  Broadcasting  in  the  AM  Broadcast  Band. 

.  ,  .". FCC  2d ,  49  FR  18567  (May  1,  1984), 

at  para.  6.  The  Commission  went  on  to  say  that; 
"Because  of  the  relatively  short  time  that  has 
elapsed  since  the  adoption  of  the  1980  Report  and 
Order,  we  believe  that  resolution  of  issues  reached 
in  that  proceeding  can  also  be  applied  in  this 
proceeding.  In  light  of  this,  we  propose  to  adopt 
identical  or  similar  standards  for  new  full-time 
Class  11  stations  on  the  foreign  Clear  Channels  as 
were  adopted  in  Docket  No,  20642."  Foreign  Clear 
Channels,  supra,  at  paragraph  6. 

"NPRM  at  paras.  10-12. 


available  years  ago  ''^  and  had  long 
since  been  foreclosed  from  these 
markets  due  to  saturation.  Furthermore, 
those  AM  applicants  who  have  been 
able  to  file  in  a  city  of  any  size  are 
certain  to  face  competing  applications 
from  other  parties.  The  continued  keen 
interest  in  unlimited  time  AM  stations 
demonstrated  by  this  competition  belies 
the  majority's  claim  about  low  demand. 
In  this  context,  the  basis  for  the 
justifications  offered  by  the  majority  in 
support  of  its  finding  that  the  AM 
service  is  "mature  "  is  debatable,  to  say 
the  least. 

Lastly,  the  majority  argues  that 
§  73.37(e)  should  be  elimmated  because 
it  is  now  antiquated  when  compared  to 
the  recently  revised  F'M  ailotment 
criteria,'* "This  is  untrue.  When  one 
takes  info  account  the  fact  that  the 
criteria  "other  public  interest  matters" 
was  intended  to  encompass  the  need  for 
non-commercial  and  minority 
licensees."  one  finds  that  the  recently 
revised  FM  criteria  are  vitually  identical 
to  the  criteria  now  embodied  in 
§  73.37(e). 

This  rulemaking  proposal  rests  on  a 
foundation  of  sand  .■\nd,  like  the 
buttresses  of  a  sandcastle  under  a  wave, 
its  essential  underpinnings  collapse  in 
the  face  of  anahsis.  The  rule  under 
challenge—!  73,37(e)(2)  (iv)  and  (v)  in 
particular — is  narrowly  drawn  to  further 
important  public  policy  objecti\  es.  The 
conditions  prompting  adopting  of  this 
rule  have  worsened:  the  need  for  the 
rule  remains  pressing.  In  these 
circumstances,  the  proposed  deletion  of 
§  73.37(e)(2)  is  nothing  short  of  an  abuse 
of  discretion.'* To  avert  a  significant 
legal  and  policy  error,  the  Commission 
should  abandon  this  misguided  initiative 
forthwith. 

[FR  Doc.  85-6578  Filed  3-1&-B5:  8:45  am]* 
BILLING  CODE  6712-Oi-M 


"  Scf  i-'crirrally.  Communications  Amendmenls 
Act  of  1982.  Pub.  L,  97-259,  amending  section  309(i) 
of  the  Communications  Act  and  accompanying 
Conference  Report,  H,R,  Rep  No.  97-768.  at  43-44 
(August  19,  1982)  (noting  societal  discrimination 
against  mmorities  and  consequent 
underrepresentation  in  broadcast  industry). 

"NPRM  at  para.  9.  These  are: 

(1)  First  full  time  aural  Ber\'ice. 

(2)  Second  full  lime  aural  service 

(3)  First  local  service, 

(4)  Other  public  interest  matters, 

[Co-equal  weight  is  given  to  priorities  (2)  and  (3)|, 
'^Notice  of  Inquiry  and  Notice  of  Proposed 
Ruleniokins^ *S  FR  26391  (March  18.  1980)  at  para  5 
and  Separate  Statement  of  Commissioner  Tyrone 
Brown. 

"SfP  Office  of  Communications  of  the  United 
Church  of  Christ  v.  FVC.  560  F  2d  529  12nd  Cir.  1977) 
reversing  FCC  order  relaxing  the  EEO  rules  on  the 
grounds  that  the  Commission  had  not  nor  could  not 
have  found  thai  the  problem  motivating  the  rules 
has  been  cured 
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47  CFR  Part  73 

(MM  Docket  No.  85-53:  RM-4903I 

Pyramid  Broadcasting  Corp.;  TV 
Broadcast  Stations  in  Paris,  IL 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  Action  taken  herein  proposes 
the  assignment  of  Ui  iF  Television 
Channel  46  to  Paris,  Illinois,  in  response 
to  a  petition  for  reconsideration  filed  by 
Pyramid  Broadcasting  Corporation  of 
Illinois.  The  assignment  could  provide  a 
first  television  service  for  Pans. 
DATES:  Comments  must  be  filed  on  or 
before  May  6, 1985,  and  reply  comments 
on  or  before  May  21, 1985. 
address:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Notice  of  Proposed  Rulemaking 

In  the  matter  of  amendment  of  §  73.606(b). 
table  of  assignments,  TV  broadcast  stations. 
(Paris.  Illinois)  (MM  Docket  No  85-53  RM- 
4903). 

Adopted:  February  15.  1985. 

Released:  March  14,  1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration,  a  petition  for 
reconsideration  of  the  Memorandum 
Opinion  and  Order.  Mimeo  No.  4363, 
released  May  23,  1984,  which  dismissed 
a  petition  for  rulemaking  filed  by  Paris 
Broadcasting  Corporation.  On  December 
21, 1983,  Paris  Broadcasting  Corporation 
advised  the  Commission  that  it  was  no 
longer  interested  in  pursuing  the  petition 
and  requested  that  it  be  withdrawn. 
Pyramid  Broadcasting  Corporation  of 
Illiitois  ("Pyramid")  subsequently  filed  a 
petition  for  reconsideration,  requesting 
assignment  of  UHF  Television  Channel 
46  to  Paris.  Illinois.  Pyramid  has  stated 
its  intention  to  apply  for  the  channel,  if 
assigned. 

2.  Paris  (population  9.885).' seat  of 
Edgar  County  (population  21.725)  is 
located  in  the  eastern  part  of  the  state, 
south  of  Danville.  111.  The  requested 
channel  could  provide  the  first 
television  broadcast  service  for  the 
community.  The  channel  can  be 
assigned  consistent  with  the  minimum 


distance  separation  requirements  of 
§  73.610  of  the  Commission's  Rules. 

3.  In  view  of  the  fact  that  the  proposed 
assignment  could  provide  a  first  local 
television  service  to  Paris  and  because 
of  the  recent  expression  of  interest,  we 
believe  that  the  proposal  warrants 
consideration.  Therefore,  we  shall 
propose  to  amend  the  Television  Table 
of  Assignments.  §  73.606(b)  of  the 
Commission's  Rules,  as  follows: 


Oty 

Cnannet  No 

Present 

Proposed 

Pans.  illino*s         .  .„ .           1 

•••■ - 

46  + 

'  Popul.ition  figures  taken  from  the  19H0  U.S. 
Census 


4.  The  Commission's  authority  to 
institute  rulemaking  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

5.  Interested  parties  may  file 
comments  on  or  before  May  6. 1985.  and 
reply  comments  on  or  before  May  21. 
1985,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petitioners,  or 
their  counsel  or  consultant,  as  follows: 
John  C.  Quale.  Barry  D.  Wood.  Anne  D. 
Neal.  'Wiley,  Johnson  k  Rein,  177G  K 
Street,  NW.,  Washington,  DC  20006. 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rulemaking  proceedings  to 
amend  the  T'V  Table  of  Assignments. 

§  73.606(b)  of  the  Commission's  Rules. 
See.  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
\'ot  Apply  to  Rulemaking  to  Amend 
M  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules.  46  FR  11549. 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Kathleen 
Scheurele,  Mass  Media  Bureau.  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rulemaking  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  e.x  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making. 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 

,the  petitioner  constitutes  an  ex  parte 


presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(3)  who  filed  the  comment,  to 
which  the  reply  is  directed,  consiitutes 
and  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4.  303.  48  Stat.,  as  amended.  1066. 1082; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
Charles  Scholt. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i].  5(e)(1),  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  TV  Table  of 
Assignments,  §  73.606(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached, 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  if  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 
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(c)  The  filing  of  a  couiiterpropusiil 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Communis: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Mukin^  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  suc;h  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filmg  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1 .420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
Hvailable  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street. 
NW.,  Washington,  DC. 

Il'R  Hoc.  85-6576  Filed  3-19-«5;  8:45  am) 

BtLLING  CODE  6712-01-M 


47  CFR  Part  76 

I  MM  Docket  No.  85-61;  FCC  85-102] 

Implementation  of  the  Equal 
Employment  Opportunity  Provisions  of 
the  Cable  Communications  Policy  Act 
of  1984 

agency:  Federal  Communications 

Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  Notice  proposes  changes 
in  the  Commission's  rules  and 
regulations  regarding  equal  employment 
opportunities  in  the  cable  industry.  This 
action  is  necessitated  by. the  passage  of 
the  Cable  Communications  Policy  Act  of 
1984  which  sets  a  national  cable  equal 
employment  opportunity  policy.  This 
action  is  intended  to  revise  our  rules 
and  regulations  to  conform  with  the 
Cable  Communications  Policy  Act  of 
1984. 


DATE:  Comments  are  due  by  May  6, 
198.^,  and  replies  are  due  by  June  5, 1985. 
ADDRESS:  Federal  Communications 
Ccmmi'^sion.  Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Herman,  Mass  Media  Bureau. 
(202)  632-6302. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

The  collection  of  information 
requirement  contained  in  this  proposed 
rule  making  has  been  submitted  to  OMB 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act.  Persons 
wishing  to  comment  on  this  collection  of 
information  requirement  should  direct 
their  comments  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  D.C  20503.  Attention:  Desk 
Officer  for  Federal  Communications 
Commission. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  dmendmtnt  of  Part  76  of 
the  Commission's  rules  to  implement  the 
equal  employment  opportunity  provisions  of 
the  Cable  Communications  Policy  Act  of 
1984.  MM  Docket  No.  85-61. 

Adopted:  March  1, 1985. 

Released:  March  6, 1985. 

By  the  Commission. 

Introduction 

1.  On  October  30. 1984.  the  Cable 
Communications  Policy  Act  of  1984 
(Cable  Act)  was  signed  into  law. '  This 
legislation  establishes  guidelines  for  the 
regulation  of  cable  systems  in  the  areas 
of  ownership,  channel  usage, 
franchising,  rates  and  service 
regulations  and  equal  employment 
opportunity  requirements.  By  this  Notice 
of  Proposed  Rule  Making,  the 
Commission  proposes  to  amend  its  rules 
to  implement  the  equal  employment 
opportunity  provisions  of  the  Cable 
Act.2 

Background 

2.  The  Commission  has  broad 
experience  in  the  enforcement  of  equal 
employment  opportunity  (EEO) 
standards  in  the  cable  industry.  Our 
rules  currently  require  all  operators  of 
cable  television  systems  to  afford  equal 
opportunity  in  employment  to  all 
qualified  persons:  they  may  not 
discrimanate  against  any  person  in 


employment  because  of  race,  color, 
religion,  national  origin  or  sex.  In 
addition,  each  cable  operator  must 
establish  and  file  with  the  Commission 
an  equal  employment  opportunity 
program  which  includes  specific 
practices  designed  to  assure  equal 
opportunity  in  employment.  Finally,  we 
require  cable  operators  to  file  an  annual 
employment  report  wi'.h  the 
Commission. 

3.  Section  634  of  the  Cabinet     . 
codifies  equal  employment  opportunity 
policies  and  requirements  fur  the  cable 
industry.  This  section  of  the  Cable  Act 
sets  forth  the  requirement  that  each 
cable  operator  establish  a  program  to 
ensure  equal  employment  opportunities. 
In  addition,  the  Cable  Act  states  that 
cable  operators  must  file  an  annual 
employment  report  with  the  Commission 
and  defines  the  contents  of  that  report. 
The  Cable  Act  also  gives  the 
Commission  two  additional 
responsibilities.  First,  the  Commission 
must  certify  annually  those  cable 
systems  that  are  in  compliance  with 
these  EEO  provisions.  Second,  the 
Commission  m.ust  periodically 
investigate  the  employment  practices  of 
each  cable  system  to  review  and  verify 
its  compliance  with  the  prescribed  EEO 
standards. 

Discussion 

4.  The  Cable  Act  states  that  equal 
opportunity  in  employment  shall  be 
afforded  by  each  cable  operator  and 
that  no  person  shall  be  discriminated 
against  in  employment  because  of  race, 
color,  religion,  national  origin,  age  or 
sex.' 

5.  The  Cable  Act  sets  forth  a  number 
of  provisions  to  ensure  equal 
employment  opportunity  in  the  table 
industry.  In  this  regard,  it  delineates  the 
policy,  program  and  practices  that  cable 
operators  must  establish  to  ensure  equal 
employment  opportunity.  Section 
634(d)(1)  specifically  requires  that  the 
Commission,  not  later  than  270  days 
after  the  effective  date  of  the  Act,  and 
after  notice  and  opportunity  for  hearing, 
prescribe  rules  to  ensure  that  the  cable 
induslrj  carries  out  these  equal 
employment  opportunity  provisions.' In 
this  Notice  o^  Proposed  Rule  Mckiny. 
we  propose  the  rule  changes  we  believe 
are  required  to  implement  these 
provisions.  We  seek  comment  from  all 


'  Cable  Communications  Policy  Act.  Pub.  L  98- 
549.  section  1  et  seq..  96  Stat  (1984). 

'  A  separate  Notice  of  Proposed  Rule  Mafiing  was 
issued  to  implement  provisions  other  than  those 
pertiilning  to  equal  employment  opportunity.  See 
Notice  uf  Proposed  Rule  Mnkinf:  in  MM  Docket  No. 
64-1296.  49  FK  48765  (1984). 


\sy-c  section  6341b)  of  the  Cable  Act 

'Our  EEO  authority  does  not  preclude  stales  and 
franchising  authorities  from  requiring  more  stringent 
EEO  standards  as  local  circumstances  and  needs 
may  necessitate.  See  section  634(i)  of  the  Cable  Act 
and  Mouse  Report  at  93. 
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interested  parties  on  our  proposed  rule 
changes.* 

Scope  of  the  Rule 

6.  Section  534(a)  of  the  Cable  Act 
defines  the  cable  entities  subject  to  the 
EEO  provisions.  It  states  that  these 
provisions: 

Shdli  apply  to  any  corporation,  partnership, 
association,  juintstof  k  company,  or  trust 
engaged  primarily  in  the  management  or 
operation  of  any  cable  system. 

The  Fiouse  Report  notes  that  section 
634  applies  to  cable  "entities"  rather 
than  cable  "operators"  that  manage  or 
operate  cable  systems  pursuant  to  any 
existmg  or  future  franchises.* The  House 
Report  also  emphasizes  that  both 
individual  (  able  systems  and  the 
regional  and  national  headquarters  of  a 
company,  to  the  extent  such  operations 
are  primarily  engaged  in  the 
management  of  any  cable  system,  are 
subject  to  the  provisions  of  this  section. 
Thus, 

Where  h  subsidiary  or  affiliate  of  a 
corporation  or  other  entity  has  primary 
responsibility  for  the  management  or 
operation  of  one  or  more  cable  systems,  the 
affiliate  or  subsidiary,  and  the  cable  system  it 
manages  or  operates,  will  be  subject  to  the 
requirements  of  this  section  as  separate 
employment  units;  the  parent  entity  will  not 
be  subject  to  the  requirements  of  this  section. 
Similarly,  other  affiliates  or  subsidiaries  of 
the  parent  entity,  if  not  engaged  primarily  in 
the  management  or  operation  of  any  cable 
system,  also  will  not  be  subject  to  the 
requirements  of  this  section.' 

7.  In  addition,  section  634(h)  broadens 
the  scope  of  systems  subject  to  the  EEO 
provisions.  This  section  states  that  "the 
term  "cable  operator'  includes  any 
operator  of  any  satellite  master  antenna 
television  system,  including  a  svstem 
described  in  section  602(6)(A).""*  Section 
602(6)(A)  includes  "a  facility  that  serves 
only  to  retransmit  the  television  signals 
of  1  or  more  television  broadcast 
stations."  The  legislative  history  of  the 
section  provides  no  further 
interpretation,  except  to  emphasize  that 
operators  of  satellite  master  antenna 
television  systems  (S.Vi.ATV)  are  subject 
to  the  requirements  of  this  section 
whether  or  not  such  systems  only  serve 
commonly  owned  apartment  units 


'The  proposed  rule  changes  are  contained  in 
Appendix  \. 

'■See  House  Commillee  on  Energy  jnd  Commerce. 
H  R.  Rep  .So  934.  981h  Cong.,  2nd  Sesii.  11984) 
(hereinafter  House  Report]  dl  88 

^  See  House  Report  dt  88 

"This  IS  modified  m  subserlion  (h!!2)  by 
ex.cluding  any  system  which,  in  the  aggregate, 
serves  fewer  ihan  50  subscribers.  Subsection  (h)(3) 
states  that  in  cases  where  the  Cdble  operator  is  the 
owner  of  a  mullipie  unit  dwelling,  the  requirements 
of  this  section  shall  apply  only  to  those  employees 
primarily  engaged  in  cable  lelecommunicdtions. 


Without  crossing  public  rights  of  way. 
Thus,  the  definition  of  a  cable  system  is 
more  expansive  for  the  EEO  provisions 
than  for  the  other  sections  of  the  Cable 
Act.  We  note  that  the  Commission  does 
not  now  license  most  SMATV  systems 
or  require  that  they  register  with  the 
Commission  before  they  begin 
operation.  Thus,  the  Commission  is 
generally  not  in  a  position  to  identify 
SMATV  systems  subject  to  these 
requirements.  We  seek  comment  on  how 
we  can  identify  SMATV  systems.  For 
example,  is  the  general  filing 
requirement,  proposed  in  the  attached 
Appendix  A,  sufficient  or  should  we 
require  a  registration  system  similar  to 
cable. 

8.  The  scope  of  our  EEO  rules  differs 
in  several  respects  from  the  Cable  Act. 
First,  our  EEO  rules  apply  to  all 
"operators  '  of  cable  television  systems 
rather  than  the  "entities "  described  in 
the  statute.  We  believe  that  this 
difference  constitutes  a  minor  change  in 
terminology  with  no  substantive  effect. 
However,  to  achieve  consistency  with 
the  Cable  Act.  we  propose  to  amend  our 
rules  accordingly.  Second,  the  definition 
of  a  cable  television  system  in  our  rules 
differs  from  that  described  in  the 
statute.  Most  of  these  differences  were 
discussed  in  our  earlier  Notice  of 
Proposed  Rule  Making  implementing 
other  provisions  of  the  Calile  Act.  These 
differences  will  be  resolved  in  that 
docket  and  referenced  in  the  Report  and 
Order  in  this  proceeding.  Finally,  section 
634(h)  includes  more  video  distribution 
systems  as  "cable  systems"  for  purposes 
of  EEO  enforcement  than  for  other 
sections  of  the  Cable  Act.  We  propose 
to  modify  our  rules  concerning  the  scope 
of  entities  subject  to  EEO  enforcement 
so  that  they  conform  with  the  statute. 
Unless  specifically  noted  below,  all 
cable  entities  are  subject  to  the  EEO 
provisions  described  below. 

EEO  Policy  \ 

9.  Section  634(b)  of  the  Cable  Act 
requires  that  each  cable  entity  afford 
equal  opportunity  in  employment.  This 
section,  thus,  sets  the  general  policy  that 
cable  entities  are  prohibited  from 
discriminating  on  the  basis  of  race, 
color,  religion,  national  origin,  age  or 
sex.  This  provision  is  similar  to 

§  76.311(a)  of  the  Commission's  rules 
except  that  the  Cable  Act  adds  a 
specific  prohibition  against  age 
discrimination.  We  propose  to  add  the 
age  category  and  to  change  the  language 
of  our  rules  to  conform  with  the  Cable 
Act,  as  shown  in  Appendix  A. 

10.  Section  634(c)  of  the  Cable  Act 
requires  that  each  cable  entity  establish, 
maintain  and  execute  a  continuing 
program  of  specific  practices  to  ensure 


equal  employment  opportunity  in  every 
aspect  of  its  employment  policies.  The 
Cable  Act  sets  forth  the  following  five 
steps  each  entity  shall  take  as  part  of  its 
EEO  program: 

(1)  Define  and  review  the 
responsibility  of  each  level  of 
management  with  regard  to  the 
application  and  enforcement  of  its  EEO 
policy; 

(2)  Inform  its  employees  and 
recognized  employee  organizations  of 
the  EEO  policy: 

(3)  Solicit  the  assistance  of  sources  of 
qualified  applicants,  without  regard  to 
race,  color,  religion,  national  origin,  age 
or  sex,  to  fulfill  its  employment  needs; 

(4)  Conduct  a  continuing  program  to 
exclude  discrimination  on  the  basis  of 
race,  color,  religion,  national  origin,  age 
or  sex  in  its  personnel  practices  and 
working  conditions:  and 

(5)  Continually  review  its  job  structure 
and  employment  practices  to  ensure 
genuine  equality  of  opportunity  at  all 
levels. 

11.  In  general,  this  subsection 
corresponds  to  §  76.311(e)  of  the 
Commission's  existing  rules.  There 
appear  to  be  only  minor  differences 
between  the  Commission's  present  EEO 
rules  and  the  Cable  Act.  Among  these 
differences  is  the  addition  of  the 
prohibition  of  age  discrimination  in  the 
statute.  We  propose  to  change  our  rules 
to  incorporate  these  differences.  These 
changes  are  contained  in  Appendix  A. 

EEO  Program 

12.  Section  634(d)(2)  directs  the 
Commission  to  promulgate  rules  that 
specify  the  manner  in  which  each  cable 
entity  shall,  to  the  extent  possible: 

(1)  Disseminate  its  equal  opportunity 
program  to  job  applicants,  employees, 
and  those  with  whom  it  regularly  does 
business; 

(2)  Use  minority  organizations, 
organizations  for  women,  media, 
educational  institutions,  and  other 
potential  sources  of  minority  and  female 
applicants,  to  supply  referrals  whenever 
jobs  are  available  in  its  operation; 

(3)  Evaluate  its  employment  profile 
and  job  turnover  against  the  availability 
of  minorities  and  women  in  its  franchise 
area; 

(4)  Undertake  to  offer  promotions  of 
minorities  and  women  to  positions  of 
greater  responsibility; 

(5)  Encourage  minority  and  female 
entrepreneurs  to  conduct  business  with 
all  parts  of  its  operation;  and 

(6)  Analyze  the  results  of  its  efforts  to 
recruit,  hire,  promote,  and  use  the 
services  of  minorities  and  women  and 
explain  any  difficulties  encountered  in 
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implementing  its  equal  employmenl 
opportunity  program. 

13.  The  legislative  history  notes  that 
the  requirements  of  this  subsection 
conform  in  large  part  to  the 
Commission's  required  EEO  program 
under  our  existing  regulations  m 

§  76.311(f).  For  example,  our  rules  state 
that  each  cable  entity  must  disseminate 
its  equal  opportunity  program  by  posting 
notices  in  its  offices  and  places  of 
employment  informing  employees,  and 
applicants  for  employment,  of  their 
equal  employment  opportunity  rights 
This  section  of  the  Cable  Act  adds  a 
requirement  that  the  Commission  design 
rules  to  encourage  cable  systems  to 
conduct  business  with  minority  and 
women  entrepreneurs.  We  believe  this 
can  be  acomplished  by  requiring  cable 
entities,  to  the  extent  possible,  to 
affirmatively  seek  bids  from  minority 
and  female  entrepreneurs  for  contracted 
work.  We  propose  to  incorporate 
sul.isection  (d)(2)  by  modifying  our  rules 
as  shown  in  Appendix  A.*  We  request 
comment  on  the  reo.'-giinization  and  the 
proposed  rules  that  specify  how  each 
cable  entity  may  accomplish  each  goal. 

Hf'porting  Requirements 

14.  Section  634  of  the  Cable  Act 
requires  that  the  Commission  monitor 
the  EEO  performance  of  cable  entities. 
The  statute  requires  all  entities  with 
more  than  five  full-time  employees  to 
file  an  annual  employment  rrport  with 
the  Commission.  The  Commission  is 
required  to  certify  annually  that  each 
cable  entity  is  in  compliance  with  the 
prescribed  EEO  standards.  The 
Commission  also  must  investigate  each 
cable  entity  at  least  once  in  five  years  to 
review  its  employment  policies  and 
practices  and  verify  the  accuracy  of  its 
annual  employment  report. 

15.  The  proposed  reporting  and 
certification  requirements  are  presented 
below.  In  developing  these 
requirements,  we  have  taken  the 
following  criteria  into  consideration. 
First,  thf  reporting  requirements  must 
provide  the  Commission  with  sufficient 
infomation  to  enable  us  to  fully  carry 
out  our  statutory  EEO  enforcement 
responsibilities.  Second,  we  have 
attempted  to  minimize  to  the  extent 
possible  the  burden  on  individual  cable 
operators.  Finally,  in  order  to  process 
the  required  data  from  over  3.000 
-,'mployment  units  every  year,  we 
t>e!ieve  that  it  will  be  necessary  to 


automate  our  review  of  cable  syste.m 
EEO  performance  to  a  significant  degree 
and  to  select  certification  procedures 
that  are  simple  for  the  Commission  to 
administer.  Comments  are  requested  on 
all  aspects  of  the  following  proposals. 

16.  Annual  Report.  Section  634(d)(3)  of 
the  Cable  Act  requires  that  each  cable 
entity  with  more  than  five  full-time 
employees  file  an  annual  employment 
report  with  the  Commission.  This  report 
must  identify  by  race  and  sex  the 
number  of  full-time  and  part-tine 
employees  in  each  of  the  following  job 
categories: 

(A)  Officials  and  managers; 
(B|  Professionals; 

(C)  Technicians; 

(D)  Sales  persons; 

(E)  Office  and  clerical  personnel; 

(F)  Skilled  craft  persons; 

(G)  Semiskilled  operatives; 
(H)  Unskilled  laborers;  and 
(I)  Service  workers.'" 

The  statistical  report  must  also  include 
the  number  of  minorities  and  women  in 
the  relevant  labor  market  for  each  job 
category.  In  addition,  this  report  must  be 
available  for  public  inspection  at  the 
central  office  of  each  cable  entity  and  at 
any  location  that  has  more  than  five  full- 
time  employees  on  a  regular  basis. 

17.  The  Commission  currently  requires 
each  cable  employment  unit  and 
headquarters  unit  (EEO  unit)  to  file  an 
annual  employment  report  (FCC  Form 
395A)."  EEO  units  with  five  or  more 
full-time  employees  must  submit  the 
number  of  employees  by  race  and  sex 
for  each  job  category.  Employment  unils 
with  fewer  than  five  full-time  employees 
must  submit  FCC  Form  395A.  but  they 
are  exempt  from  completing  the 
employee  data  portion  of  the  form. 
These  annual  statistical  reports  must  be 
retained  for  five  years  and  made 
available  for  public  inspection  at  the 
principal  workplace  of  the  employment 
unit  or  another  accessible  place.'* 

18.  There  are  several  differences 
between  our  existing  rules  and  the 
requirements  of  the  Cable  Act.  Under 
our  rules,  employment  units  with  five  or 
more  full-time  employees  must  file 


•Spctions  76.12(g)  and  76.311(8|  of  oiir  rules 
require  that  each  cable  entity  submit  to  ui  a  copy  of 
ils  EEO  projiram.  We  propose  lo  delete  this 
requirement.  Compliance  with  our  EEO  rules  will  he 
determined  throu)jh  a  new  certification  procedure 
described  below. 


"These  job  categohet  are  determined  by  the 
Office  of  Management  and  Budget  and  are  presently 
used  by  the  CommisBion  for  its  EEO  reporting 
requirements.  These  categories  are  also  used 
government-wide  for  all  industries  See  Appendix  B 
fur  complete  definitions  of  these  terms 

"See  }  76.311(c)  of  our  rules.  An  employment  unit 
is  either  a  single  cable  system  or  two  or  more  cable 
systems  under  common  ownership  or  control  that 
are  interrelated  in  their  local  management, 
operation,  and  utilization  of  employees  A 
headquarters  unit  is  e  headquarters  office  of  a 
multiple  system  operator  if  the  work  of  that  office  is 
pnm.arily  related  lo  the  operation  of  more  than  one 
employment  unit. 

"See  {  76.3111J)  of  our  niies. 


detailed  statistical  reports.  The  Cable 
Act  requires  only  those  entities  with 
more  than  five  full-time  employees  to 
file  an  annual  report.  In  addition,  the 
Cable  Act  adds  a  labor  force  data 
requirement  to  the  statistical  report. 
Finally,  there  are  several  differences 
between  the  terms  used  in  the  statute 
and  the  comparable  Commission  rules. 
For  example,  the  Cable  Act  refers  to  the 
"central  office"  while  our  rules  use  the 
term  "principal  workplace."  We  propose 
to  change  our  rules  to  conform  to  these 
provisions  of  the  Cable  Act. 

19  We  propose  to  revise  FCC  Form 
395A  as  shown  in  Appendix  B.  We  note 
that  subsection  (d)(3)  does  not  require 
employment  or  headquarters  units  with 
five  or  less  full-time  employees  to  file  an 
annual  report.  However,  we  propose  to 
require  these  cable  entities  to  submit 
page  one  of  this  form,  which  contains 
various  identifying  information, 
including  ownership  and  telephone 
number.  This  proposal,  which  is 
equivalent  to  our  existing  requirement, 
will  enable  us  to  identify  those  entities 
subject  to  the  reporting  requirement  and 
will  allow  us  to  keep  consistent  records, 
especially  for  cable  entities  that  may 
meet  the  reporting  cut-off  in  some  years 
but  do  not  meet  it  in  other  years. 
Comments  are  requested  on  this 
approach. 

20.  As  required  by  subsection 
634(d)(3)  of  the  Cable  Act.  we  propose 
that  each  employment  and  headquarters 
unit  with  more  than  five  full-time 
employees  be  required  to  submit  FCC 
Form  395A  on  an  annua!  basis.  The 
information  on  this  form  will  include  the 
number  of  full-time  employees  for  each 
listed  job  category  by  race  and  sex  for 
one  payroll  period  in  )anuary,  February 
or  March  of  the  year  during  which  the 
report  is  filed.  Each  employment  unit 
should  use  the  s^me  payroll  period  each 
year.  We  request  comment  on  whether 
any  changes  should  be  made  to  the 
format  or  the  information  requested  on 
this  form. 

21.  In  particular,  we  request  comment 
on  whether  the  job  titles  listed  for  each 
job  categorj'  are  appropriate  for  the 
cable  industry.  (The  current  job  category 
definitions  and  job  titles  are  shown  in 
Appendix  B  )  The  legislative  history 
provides  no  guidance  regarding  an 
appropriate  defintition  for  each  of  the 
job  categories.  In  fact,  they  are  not 
mentioned  in  the  discussion  of  this 
subsection.  However,  with  regard  to  the 
related  annual  certification  and 
investigation  processes  of  subsection 
(e).  the  House  Report  notes  "that  the 
Commission  has  not  recently 
reconsidered  the  job  categor>' 
definitions  required  for  the  existing 


annua!  statistical  employment  report." 
The  House  Report  then  tlirecls  the 
Commission  to  reexamine  these  "job 
rategoriss  for  the  specific  purpose  of 
ensuring  that  the  definitions  accurately 
reflect  the  nature  of  the  categories  and 
the  specific  positions  within  them. '  '^  In 
this  regard,  we  seek  comment  on  any 
changes  to  the  definitions  of  the  job 
categories.  As  an  example,  we  cite  the 
sales  person  category  that  is  defined  as: 

Oixupiitions  ensuRed  wholly  or  primarily 
in  direct  selling.  This  catesjory  would  include 
HdvertisiPR  agents  and  cable  ser\i(:p  sale* 
piTsonnt'l  (sales  representatives) 

In  this  regard,  we  seek  comment  on  any 
changr-s  to  the  definitions  of  the  job 
categories.  For  example,  in  the  sales 
person  category  set  forth  above,  should 
the  job  titles  "subscriber  sales  '  and 
"advertising  sales  '  be  classified 
together?  Would  a  reclassification  better 
reflect  the  different  skills  needed  to 
perform  these  jobs,  if  that  is  indeed  the 
case? 

22.  The  Cable  Act  also  requires  each 
cable  entity  to  provide  annual  data  on 
part-time  employment.  The  existing  FCC 
Form  395A  requests  the  number  of  part- 
time  employees  by  race  and  sex  for  each 
of  the  listed  job  categories  separately.  In 
order  to  minimize  this  reporting  burden. 
we  propose  that  these  data  be  combined 
into  two  categories.  The  first  grouping 
would  include  the  upper  four  job 
categories  (i.e..  officials  and  managers, 
professionals,  technicians  and  sales 
persons)  and  the  second  would  include 
the  aggregate  of  all  other  job  categories 
We  request  comment  on  whether  this 
information  would  fulfill  the 
requirements  of  the  statute. 

23.  Section  6.34(d)(3)  of  the  Cable  Act 
states  that  each  cable  entity  must 
include  the  numbers  of  women  and 
minorities  for  each  job  category  in  the 
relevant  labor  market  as  part  of  its 
annual  statistical  report.  The  proposed 
FCC  Form  39,5A  is  designed  to  in.;lude 
the  source  of  these  labor  force  data,  the 
relevant  geographic  area,  the  percent  of 
women  and  minorities  in  the  labor  force 
and  the  percent  of  women  and 
minorities  in  the  labor  force  by  job 
categories.'*  We  believe  labor  force  data 


".SW'  House  Report  dl  91. 

"The  Commission  has  Iraditjonally  used  Itie 
i.onr..-pt  of  Idbor  force  whu  h  includes  unt-mployt'd 
individuals  These  dald  sre  generally  avjilalile  on 
either  a  county,  standard  melropolitan  statisitical 
area  |SMS.\).  metropohlan  statistical  area  IMSA)  or 
primary  melrop<jlitan  statistical  area  (PMSA)  l^asis. 
1  hiT.'tore.  we  are  proposing  that  the  cable 
empliiyment  unit  use  the  MS.\  ,n  which  lis 
employment  office  is  loratfd  It  the  employmenl 
office  IS  not  located  in  a  an  MSA.  the  county  in 
which  It  IS  located  may  be  used  For  a  national 
headtiuarlers  unit,  we  think  it  may  appropriate  to 
evaluate  lab<ir  force  availability  on  a  national  basis. 


are  available  through  each  state's 
employment  security  division  and 
accessible  at  an  employment  center 
located  near  the  cable  system.  We 
recognize  that  labor  force  data  on  the 
basis  of  occupational  availability  for  the 
individual  job  categories  may  not  be 
readily  available.  In  those  instances,  we 
would  not  require  more  than  the 
aggregate  labor  force  data.  We  request 
comment  on  the  availability  of  aggregate 
and  job  category  specific  labor  force 
data  and  whether  there  are  alternative 
data  that  might  satisfy  this  statutory 
requirement. 

24.  Commission  Certification.  Section 
634(e)(1)  of  the  Cable  Act  requires  the 
Commission  to  "certify"  on  an  annual 
basis  that  each  cable  entity,  including 
each  headquarters  unit,  is  in  compliance 
with  paragraphs  (b),  fc)  and  (d)  of 
section  634  of  the  Cable  Act.  The  Cable 
Act  states  that  cerfication  is  to  be  based 
on  information  in  the  possession  of  the 
Commission  including  the  annual 
employment  report.  The  House  Report 
suggests  that  other  available  relevant 
information,  such  as  complaints  filed  by 
employees  or  applicants,  information 
from  the  franchising  authority  or 
information  submitted  by  public  or 
private  organizations,  shall  be 
considered  by  the  Commission  when 
determining  compliance.  The  legislation 
does  not.  however,  provide  specific 
guidance  on  how  the  Commission 
should  carry  out  the  process  of 
certifying  cable  systems.  Accordingly, 
we  believe  that  the  Commission  has' 
considerable  discretien  in  implementing 
this  responsibility.  For  example,  the 
Commission  could  simply  continue  to 
collect  the  current  information  on  the 
annual  employment  report  (FCC  Form 
395A  with  the  addition  of  labor  market 
data)  and  require  the  cable  entity  to 
submit  an  affidavit  that  it  has  an  EEO 
policy  and  program  in  full  compliance 
with  section  634  of  the  Cable  Act.  On 
the  other  hand,  the  Commission  could 
require  substantial  additional  filings  to 
ensure  compliance  with  each  of  the 
specific  requirements  contained  in 
paragraphs  (b),  (c)  and  (d)  of  section 
634.  This  additional  information  might 
include  the  data  on  applicant  flow, 
hires,  salaries,  promotion,  recruitment 
sources,  and  minority  and  female 
contract  information. 

25.  In  developing  the  process  by  which 
the  Commission  may  certify  that  a  cable 
entity  is  in  compliance  with  paragraphs 
(b),  (c)  and  (d)  of  section  634,  we  have 
attempted  to  develop  a  proposal  that 
fully  meets  the  intent  of  the  statute 
without  being  unduly  burdensome  on 
either  the  cale  industry  or  Commission 
resources.  Thus,  we  propose  to  add 


several  elements  to  the  existing  FCC 
Form  395A.  '^  This  additional 
information  would  include  the  numbers 
of  hires  and  promotions  and  a  list  of 
recruitment  sources  contacted  by  the 
cable  operator  over  a  twelve  month 
period.  We  propose  to  categorize  these 
data  by  the  upper  four  job  categories 
» and  the  aggregate  of  all  other  job 
categories.  We  believe  that  this 
information  is  a  good  indication  of 
whether  a  cable  operator  is 
implementing  the  principal  elements  of 
the  EEO  policies  and  program 
enumerated  in  subsections  (b),  (c)  and 
(d).  In  particular,  we  believe  these  data 
will  provide  verification  that  the  cable 
operator  is  undertaking  the  analysis  of 
its  efforts  to  recruit,  hire,  promote  and 
use  the  services  of  minorities  and 
women  required  by  section  634(d)(2)."' 
We  seek  comment  on  this  and  any  other 
proposal. 

26,  We  propose  to  certify  cable 
entities  baseii  on  the  information 
contained  in  our  proposed  FCC  Form 
395A  and  any  other  relevant  information 
before  the  Commission.  As  an  aid  in  this 
determination,  we  intend  to  apply  our 
existing  processing  guidelines  to 
evaluate  the  compliance  of  cable 
entities  with  our  EEO  standards.  In  the 
event  that  further  information  is  deemed 
necessary,  we  intend  to  inquire  about 
the  cable  entities'  efforts.  Only  when 
analysis  of  all  available  information 
suggests  that  the  cable  entities'  EEO 
efforts  are  deficient  will  certification  be 
withheld.  We  request  comment  on  this 
procedure. 

27.  Commission  Investigation.  Section 
634(e)(2)  of  the  Cable  Act  requires  that 
the  Commission  periodically  investigate 
the  employment  practices  of  all  cable 
entities.  The  Cable  Act  states  that  this 
investigation  should  occur  not  less 
frequently  than  evey  five  years  for  any 
given  cable  entitiy.  The  purpose  of  these 
investigations  is  to  detemine  whether 
each  cable  entity  has  been  in 
compliance  with  the  requirements  of 
section  634  (b),  fc).  and  (d)  of  the  Cable 
Act,  including  whether  the  entity's 
employment  practices  provide 
minorities  and  women  equal 
employment  opportunities.  As  part  of 
this  investigation,  the  Commission  must 
also  review  the  accuracy  of  employment 
practices  and  job  classification  reported 
in  the  annual  report  FCC  Form  39.5.  In 
this  regard,  the  legislative  concern  was 
that  employees  who  perform  largely 
clerical  or  support  staff  functions  would 
be  given  job  titles  or  descriptions  whirh 


'See  Appendix  B. 

'See  proposed  rules  76.75. 
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would  result  in  them  being  considered 
upper  job  category  workers." 

28.  The  legislative  history  gives  the 
Commission  no  further  guidance  with 
regard  to  implementing  this 
investigation  responsibility.  In  adopting 
procedures  to  fulfill  this  requirement,  we 
are  mindful  of  the  burden  this  process 
will  impose  on  the  cable  industry  In 
addition,  we  are  concerned  that  our 
review  function  could  unduly  burden 
limited  Commission  resources.  In  order 
to  minimize  these  burdens,  we  proposed 
to  investigate  20%  of  all  cable  entities 
each  year  and  that  these  investigritions 
rely  primarily  on  a  paper  process.  We 
propose  that  cable  entities  be  required 
to  file  with  the  Commission,  at  the  time 
of  the  investigation,  a  report  form  based 
in  part  on  FCC  Form  395A.  This 
submission.  FCC  Form  397,  would 
replace  the  FCC  Form  395A  filing 
requirement  for  the  year  of  the 
investigation." 

29.  We  propose  that  this  new 
reporting  requirement  consist  of  three 
parts  [see  F'CC  Form  397  in  .Appendix  C). 
The  first  part  asks  identifying 
information  of  the  cable  entity  and 
contains  a  series  of  questions  requiring 

a  "yes"  or  "no"  response  addressing  the 
policy  aspects  and  program  obligations 
of  section  634  (b).  (c)  and  (dj  of  the 
Cable  Act.  Examples  of  these  questions 
are:  Do  all  the  cable  system's  officials, 
managers  and  supervisors  receive 
information  concerning  the  F.F.O  prgram 
and  their  responsibilities  in 
implementing  it?:  Do  you  encour.ige 
present  employees,  particularly  minority 
and  female  employees,  to  refer  minority 
and  female  candidates  for  existing  and 
future  job  openings?:  and.  To  the  extent 
possible,  do  you  affirmatively  seek  bids 
for  contracts  from  minority  and  female 
entrepreneurs  at  all  levels  of  your 
operation?  The  cable  entity's  responses 
to  these  questions  will  enable  us  verify 
its  compliance  with  these  subsections  of 
the  Cable  Act.  Cable  svstems  with  five 


"See  House  Report  at  91. 

"Another  option  for  meeting  this  requirement 
would  encompass  reviewing  and  evaluating  the 
annual  FCC  Form  395A  filings  for  the  previous  five 
years  together  with  complaints  of  violations  by 
employees  or  job  applicants,  and  other  information 
presented  by  the  franchising  authority  and  by 
private  or  public  agencies  or  organizations.  The  five 
years  of  FCC  Form  395A  reports  would  be  analyzed 
for  employment  trends.  If  problems  are  evidenced, 
the  Commission  could  then  request  additional 
information  and  perhaps  perform  an  on-site  audit. 
We  believe  this  investigation  proposal  would 
impose  minimal  burdens  on  eabk-  systems  and  the 
Commission.  However,  we  are  (oncerned  that  this 
proposal  may  not  fully  satisfy  section  634(e)(2)  of 
the  Cable  Act  which  requires  that  the  Commission, 
as  part  of  its  investigation,  determine  "whether  the 
entity's  reports  filed  pursuant  to  subsection  (d)j3) 
accurately  reflect  employee  responsibilities  in  the 
reported  job  classification."  We  seek  comment  on 
the  merits  of  this  option. 


or  less  employees  will  be  required  to 
complete  only  this  section  of  the  report. 

30.  The  second  part  of  FCC  Form  397 
requests  the  statistical  information 
contained  in  the  annual  employment 
report  (Page  2  of  proposed  FCC  Form 
395A).  No  additional  burden  would  be 
imposed  on  cable  entities  by  this 
request  since  they  are  already  required 
to  file  this  information  on  an  annual 
basis. 

31.  The  third  and  last  part  of  the 
proposed  FCC  Form  397  asks  that  cable 
entities  submit  data  to  support  the 
statistical  information  contained  in  the 
annual  employment  report.  We  propose 
that  cable  entities  be  required  to  submit 
a  list  of  employees,  their  current  job 
titles,  job  categories  and  a  brief 
description  of  each  employee's  primary 
duties  and  responsibilities.  In  addition, 
we  propose  to  require  that  cable  entities 
submit  a  list  of  all  employees  hired  or 
pomoted  during  the  year.  The  employees 
would  be  identified  by  sex  and  race  or 
national  origin.  For  promotions,  this  list 
would  also  include  the  job  title  and 
classification  of  that  job  formerly  held 
as  well  as  that  of  the  present  position. 
We  believe  that  information  is  sufficient 
to  verify  the  summary  hiring  and 
promotion  data  contained  in  the  annual 
employment  report.  We  also  propose  to 
require  each  cable  entity  to  provide  a 
list  of  the  total  number  of  contracts  that 
were  open  for  bid  during  the  preceding 
twelve  month  period,  the  total  number 
of  minority  and  female  entrepreneurs 
that  bid  on  each  contract  and  the  total 
number  of  contracts  that  were  awarded 
to  minority  and  female  entrepreneurs 
during  the  period. 

32.  Finally,  we  propose  that  each 
cable  entity  be  permitted  to  submit  any 
additional  information  it  believes  is 
relevant  to  our  evaluation  of  its 
compliance  with  our  EEO  standards. 
This  information  may,  for  example, 
explain  its  performance  in  a  particular 
area  of  concern  or  contain  a  proposal  to 
revise  its  employment  procedures.  We 
seek  comment  on  all  aspects  of  our 
proposed  FCC  Form  397.  In  particular, 
we  request  that  parties  comment  on  the 
proposed  investigation  report  form,  in 
lijjht  of  the  requirements  of  the  statute 
and  our  desire  to  not  be  unduly 
burdensome  on  either  the  cable  industry 
or  the  Commission. 

33.  On-site  Audits.  In  the  House  and 
Senate  Legislative  comments.  Congress 
indicated  its  intent  that  the  Commission 
employ  random  on-site  audits  as  part  of 
this  compliance  determination  process." 


In  particular,  the  legislative  history 
states  that 

in  order  to  ensure  compliance  with  this 
section,  the  Commission  is  directed  to 
anuaily  review  the  employment  profiles  of 
reporting  employment  units,  including 
random  on-site  audits  of  some  reporting 
units.  These  audits  will  provide  the 
Commission  with  a  basis  for  determining 
whether  employment  profiles  are  accurately 
reported  on  the  required  annual  statistical 
employment  reports,  and  whether  job 
classifications  and  employee  responsibilities 
are  accurately  defined." 

Due  to  their  inherent  costliness,  we 
believe  that  these  on-site  audits  will  be 
performed  on  a  more  limited  basis  than 
our  paper  investigations.  At  this  time, 
we  intend  that  these  audits  will  be 
carried  out  on  a  random  basis  and  in 
response  to  parlcuiar  problem  areas  that 
may  arise. 

Multiple  System  Operators  Reporting 
Agreement 

34.  We  propose  to  de\  elop  multiple 
system  operators  reporting  agreements 
(MRA's).  This  agreement  would  permit 
an  MSO  to  file  coordinated  certification 
and  investigation  reports  for  all  its 
employment  units  at  one  time.  All 
employment  units  subject  to 
certification  or  under  investigation  in  an 
MSO  would  then  be  reviewed  in  the 
context  of  its  total  organizational  data 
and  pre-approved  reporting  format.  Each 
employment  unit  of  the  MSO  would  still 
be  required  to  meet  its  individual  EEO 
obligations  under  the  Cable  Act. 
However,  we  believe  that  under  this 
procedure  compliance  costs  of  the 
certification  and  the  investigation  for  an 
MSO  and  administrative  costs  to  the 
Commission  will  be  reduced.  We 
propose  that  the  MRA  include: 

(1)  An  analysis  of  each  individual 
employment  unit  (a  comparison  of  the 
unit's  staff  with  the  composition  of  the 
relevant  labor  force  as  required  by  FCC 
Form  395A): 

(2)  An  understanding  of  how  the 
employment  units  are  interrelated 
organizationally  and  how  the  personnel 
policies  and  practices  are  administered. 
(An  organization  chart  may  be 
appropriate); 

(3)  A  complete  listing  of  job  titles  with 
corresponding  job  category 
classifications  and  a  brief  general 
description  of  the  job  duties  and 
responsibilities  for  each  job  title;  and 

(4)  A  description  of  internal  audit 
systems  including  forms  for  analyzing 
personnel  actions  and  provisions  for 
corrective  measures  where  goals  are  not 
being  met;  and  a  description  of 


"See  98th  Cong.  2d  Session  130  Cong.  Rec. 
S142B6  (1984)  and  House  Report  at  91. 


•"■See  House  Report  at  91. 


methodology  to  calculate  detailed  goals 
that  may  be  necessary  to  correct 
idenliriabie  problem  areas. 
We  believe  this  proposal  will  provide 
benefits  to  the  Commission  and  the 
MSO.  We  seek  comment  on  the  merits 
of  this  proposal. 

Siinctions 

35.  Section  634(f)(1)  of  the  Cable  Act 
states  that  if  the  Commission  finds  after 
notice  and  hearing  that  an  entity  has 
"willfully  or  repeatedly  without  good 
cause"  failed  to  comply  with  this 
section,  such  failure  shall  be  considered 
a  substantial  failure  to  comply  with  the 
entire  tide."  Substantial  failuVefo 
comply  with  the  requirements  of  the  title 
(the  Cable  Act)  may  become  in  turn  an 
available  grounds  for  the  nonrenewal  of 
the  system's  franchise  under  section  626 
of  the  Cabli"  Act.  However,  failure  to 
obtain  certification  under  subsection  (e) 
would  not  by  itself  constitute  a 
substantial  failure  to  comply. 

^  36.  Section  634(f)(2)  authorizes  the 
Commission  to  impose  forfeiture 
penalties  and  suspend  cable  television 
relay  service  (CARS)  licenses  for 
substantial  failure  to  comply  with 
section  634  of  the  Cable  Act".  If  the 
Commission  determines  through  an 
investigation  pursuant  to  subsection  (e). 
IT  otherwise,  that  a  cable  en'.iiy  has 
failed  to  meet  or  failed  to  make  best 
efforts  to  meet  the  requirements  of  this 
section,  it  can  impose  a  forfeiture 
penalty  of  S200  a  day  for  each  violation. 
Each  day  of  a  continuing  violation 
constitutes  a  separate  offense.  Although 
a  cable  entity  shall  not  be  liable  for 
more  than  180  days  of  forfeiture 
accruing  prior  to  notification  by  the 
Commission,  no  limit  is  placed  on 
forfeitures  imposed  as  a  result  of 
violations  which  continue  subsequent  to 
notification.  The  House  Report  notes 
that  it  was  nut  the  inttnt  of  the 
Committee  to  create  an  ISO-day  general 
statute  of  limitation  with  respect  to  a 
cable  entity's  liability  based  on  when 
the  violation  occurred.  Furth(?r.  nothing 
in  this  subsection  pre\ents  an  entity 
from  being  subject  to  all  other  penalties 
or  remedies  available  to  the 
Commission  under  this  section  or  other 
authority." 

37.  Section  634(0(3)  states  th.it  the 
provisions  of  the  last  two  sentences  of 
paragraph  (2)  and  paragraphs  (J)  and  (4) 
of  section  503(b)  of  the  Communications 
Act  of  1934.  as  amended,  apply  to  the 
forfeitures  of  this  subsection,  these 
sections  state  that  the  Commission 


cannot  impose  any  forfeiture  penalties 
without  first  issuing  a  notice  af  apparent 
liability  and,  at  the  discretion  of  the 
Commission,  provide  for  an  opportunity 
for  hearing.  Also  listed  are  the  factors 
the  Commission  must  consider  in 
determining  the  amount  of  the  forfeiture 
penalty,  such  as  the  nature,  extent  and 
circumstances  of  the  violations.  Finally, 
section  634(f)(4)  requires  the 
Commission  to  provide  for  notice  to  the 
public  and  the  appropriate  franchising 
authority  of  any  penalties  imposed 
under  this  section. 

38.  Section  1.80  of  the  Commissions 
rules  currently  provides  for  forfeiture 
penalties  to  be  assessed  against  persons 
found  to  have  i 

wiiifully  or  repeatedly  ftiiod  to  comply  with 
any  provisions  of  the  Communications  Act  of 
1934,  as  amended:  or  any  rule,  regulation  or 
order  issued  by  the  Commission  under  that 
Act." 

This  rule  sets  forth  the  procedui-es  the 
Commission  must  undertake  before 
imposing  any  forfeiture  penalties.  These 
include  the  issuance  of  a  notice  of 
apparent  liability  and  providing  a 
reasonable  opportunity  for  response  and 
hearing.  Forfeiture  penalties  are  limited 
to  S2000  for  each  violation.  Each  day  of 
a  continuing  violation  constitutes  a 
separate  offense,  but  the  total  forfeiture 
which  the  Commission  may  impose  shall 
not  exceed  $20,000  for  conduct  set  forth 
in  any  notice  of  apparent  liability  or 
notice  of  opportunity  for  hearing,  if  the 
violator  is  a  cable  television  system 
operator."  Since  our  rules  state  that  "|a] 
forfeiture  penalty  assessed  under  this 
section  is  in  addition  to  any  other 
penalty  provided  for  by  the 
Communications  Act."  we  believe  there 
is  no  conflict  between  its  provisions  and 
those  of  section  634(f)  of  the  Cable  Act." 
Therefore,  we  propose  no  change  in  our 
rules 

EEO  Complaint  Procedures 

39.  Section  634(g)  of  the  Cable  Act 
mandates  that  the  Commission  provide 
for  complaint  procedures  for  any 
reported  discrimination  in  employment 
practices  by  cable  operators  or  multiple 
system  operators.  The  Commission  has 
experience  in  these  matters  in  dealing 
with  broadcast  licensees  and  we 
propose  to  invoke  similar  procedures 
involving  discrimination  complaints  for 
cable  entities,  | 

40.  In  July  1978,  the  Commission 
entered  into  a  formal  Memorandum  of 
Understanding  with  the  Equal 


Employment  Opportunity  Commission 
(EEOC)  regarding  the  exchange  of 
information  and  the  disposition  of 
discrimination  complaints  involving 
broadcast  licensees, "Ihe  1978 
Memorandum  of  Und^tanding 
established  a  procedure  for  the  orderly 
exchange  of  information  between  the 
FCC  and  the  EEOC  and  a  process  for  the 
investigation  and  resolution  of 
complaints  of  employment 
discrimination  against  broadcast 
licensees." The  EEOC  designated  the 
FCC  as  an  agent  for  the  receipt  of 
charges  of  discrimination  for  the 
purpose  of  assessing  timeliness  under 
Title  VII  of  the  Civil  Rights  Act  of  1964 
(the  date  the  FCC  receives  the  complaint 
is  the  same  as  if  the  complaint  had  been 
filed  with  the  EEOC).  Charges  received 
by  the  Commission  are  transmitted  to 
the  appropriate  EEOC  Area  Office  or 
District  Office  for  processing, 
investigation  and  possible  remedial 
relief  for  the  complainant.  When  the 
EEOC  reaches  a  probable  cause 
determination  and  conciliation  efforts 
have  failed  the  EEOC  will  so  notify  the 
FCC.  The  EEOC  also  refers  complaints 
against  broadcast  stations  that  are  not 
within  its  statutory  jurisdiction  to  the 
FCC  for  our  investigation.  The  EEOC 
also  provides  quarterly  reports  to  the 
FCC  regarding  the  status  of  outstanding 
charges,  including  additional  charges 
filed  directly  with  the  EEOC.  In  our 
view,  it  appears  desirable  to  include 
cable  operators  in  the  existing 
Memorandum  of  Understanding.  We 
therefore  propose  to  seek  to  modify  this 
Memorandum  to  include  cable  operators 
and  multiple  system  operators.  We  also 
propose  to  seek  the  addition  of  a 
prohibition  against  age  discrimination, 
(See  Appendix  D)  We  request  comment 
on  this  proposal. 

41.  Since  the  amended  Memorandum 
of  Understanding  provides  for  the 
orderly  exchange  of  information  for  the 
investigation  and  resolution  of 
discrimination  complaints  involving 
cable  operators,  we  also  propose  to 
eliminate  from  our  rules  §  76,311(h), 
Report  of  Complaints.  This  section 
provided  that  every  employment  unit 
submit  an  annual  report  to  the 
Commission  indicating  whether  any 


"  Repe.jti?(l  fiiilure  lo  comply  is  defined  in  ihis 
Hubsetlion  ds  ihrep  or  more  failiin-s  diiriniz  Hny 
■ii'ven  yedr  penod. 

"See  House  Report  at  92. 


''Section  1.801d)(2). 
"Section  1.80  (b)(1)  and  (a). 
"Section  l.ao(a). 


"Memorandum  of  Understanding  Between  the 
Federal  Communications  Commission  and  the 
Equal  Employment  Opportunity  Commission.  70 
FCC  2d  2320  (1978). 

"For  a  general  description  of  the  EEOC's 
statutory  authority  See  Id  at  2321  n  2.  The  EEOC's 
jurisdiction  extends  to  employers  with  IS  or  more 
employees,  while  that  of  a  state  or  local  agency  may 
bv  greater.  Further,  lo  be  timely,  a  charge  must  be 
Tiled  with  the  EEOC  within  180  days  after  the 
alleged  unlawful  employment  practice,  except  as 
otherwise  noted  in  29  CFR  1801.13. 
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complaints  have  been  filed  regarding 
violations  of  equal  employment  statutes 
by  a  cable  operator.  We  believe  that  the 
Memorandum  of  Understanding  and 
other  proposed  sections  of  the  Notice  of 
Proposed  Rule  Making  make  §  76.311(h) 
unnecessary. 

42.  The  Cable  Act  specifies  that 
employees,  applicants  for  employment 
who  believe  they  have  been 
discriminated  against  by  a  cable 
operator  or  any  other  interested  persons 
may  file  a  complaint  with  the 
Commission.  With  respect  to  complaints 
filed  by  any  interested  person,  but 
which  do  not  charge  discrimination 
involving  identifiable  persons,  we 
propose  to  process  such  complaints  in  a 
manner  similar  to  our  present  complaint 
processing  practices.  However,  because 
the  Act  mandates  that  complaints  be  "in 
writing,  and  shall  be  signed  and  sworn 
to"  we  shall  not  process  complaints 
which  do  not  meet  these  requirements. 
Thus,  if  a  complaint  does  not  allege 
facts  raising  a  prima  facie  question  of 
noncompliance  with  the  statute  of  our 
rules,  we  propose  that  we  do  not  more 
than  notify  the  complainant  that  the 
matters  alleged  do  not  warrant  further 
action  or  inquiry  on  our  part.  On  the 
other  hand,  where  a  complaint  does 
raise  a  prima  facie  question  of 
noncompliance,  we  propose  to  submit  it 
to  the  cable  entity  for  a  response.  The 
Commission  shall  then  evaluate  the 
submissions  and  determine  what,  if  any. 
action  is  appropriate.^' 

Conclusion 

43.  By  this  Notice  of  Proposed  Rule 
Making,  the  Commission  proposes  to 
amend  its  rules  to  implement  the  equal 
employment  opportunity  provisions  of 
the  Cable  Communications  Policy  Act  of 
1984.  We  request  comments  on  any  of 
the  proposed  rule  changes  discussed 
above.  In  addition,  we  encourage  all 
parties  to  submit  any  comments  they 
tielieve  relevant  to  this  section  of  the 
Cable  Act  that  should  be  considered 
herein. 

Regulatory  Flexibility  Act  Initial 
Analysis 

44.  Reason  for  action.  This  action  is 
taken  to  implement  the  equal 
employment  opportunity  provisions  of 
the  Cable  Communications  Policy  Act  of 
1984. 

45.  The  Objective.  The  legislation  and 
this  subsequent  Commission  action 
establish  guidelines  for  the  regulations 


"Of  course,  persons  who  seek  to  file  petitions  to 
deny  a  CARS  [microwave)  application  must  comply 
with  our  procedural  requirements  as  well  as  the 
statutory  requirements  specified  in  section  309(d)  of 
the  Communications  Act  of  1934,  as  amended. 


of  equal  employment  opportunity  policy 
and  practices  in  the  cable  industry.  This 
proceeding  is  intended  to  institute  a 
national  policy  to  encourage 
employment  opportunities  for  women 
and  minorities  and  to  ensure  non- 
discrimination in  the  cable  industry. 

46.  Legal  basis.  Action  as  proposed 
for  this  rule  making  is  contained  in 
sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  and  the  Cable 
Communications  Policy  Act  of  1984. 

47.  Description,  potential  impact  and 
number  of  small  entities  affected.  In 
order  to  implement  the  equal 
employment  opportunity  provisions  of 
the  Cable  Act.  the  Commission  has 
proposed  to  delete  some  rules,  modify 
others  or  add  new  rules.  The  Cable  Act 
definition  of  systems  subject  to  the  EEO 
provisions  differs  in  several  respects 
from  our  current  requirements.  If  we 
adopt  the  Cable  Act's  definition  of  a 
cable  system  as  we  have  proposed,  we 
believe  the  following  entities  will  be 
affected.  Cable  systems  with  less  than 
50  subscribers  could  now  come  under 
the  scope  of  the  rule.  Cable  systems  that 
retransmit  only  local  broadcast  signals 
wfould  now  be  exempt  from  the  EEO 
provisions.  There  are  approximately  600 
such  cable  systems.  The  Cable  Act 
includes  satellite  master  antenna 
television  systems  which  serve  more 
than  50  subscribers  within  the  scope  of 
the  EEO  provisions. 

48.  Recording,  record  keeping  and 
other  compliance  requirement:  Cable 
entities  will  be  required  to  file  an  annual 
employment  report  with  the 
Commission.  This  is  a  new  reporting 
requirement  only  for  the  additional 
cable  entities  brought  under  the  scope  of 
our  rules  by  the  Cable  Act.  Cable 
entities  will  be  required  to  submit 
additional  documentation  as  part  of  the 
Commission's  investigation 
responsibilities  as  mandated  by  the 
Cable  Act. 

49.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule: 
None. 

50.  Any  significant  alternatives 
minimizing  iinpact  on  small  entities  and 
consistent  wi£b  stated  objectives:  None. 

Paperwork  Reduction  Act  Implications 

51.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  new  or  modified 
requirements  or  burdens  upon  the 
public.  Implementation  of  any  new  or 
modified  requirement  or  burden  will  be 
subject  to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 


Ex  Parte  Presentations 

52.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
ad\ised  that  ex  parte  contracts  are 
permitted  from  the  time  the  Commission 
adopts  a  Notice  of  Proposed  Rule 
Making  until  the  time  a  public  notice  is 
issued  stating  that  substantial 
disposition  of  the  matter  is  to  be 
considered  at  a  forthcoming  meeting  or 
until  a  final  order  disposing  of  the 
matter  is  adopted  by  the  Commission, 
whichever  is  earlier.  In  general,  an  ex 
parte  presentation  is  any  wnten  or  oral 
communication  (other  than  formal 
written  co.mments,  pleadings  and  formal 
oral  arguments)  between  a  person 
outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commissions  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summarj-  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission's  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relatf  s.  Sec  generally.  Section  1  1201 
of  the  Commission's  rules. 

53.  Pursuant  to  procedures  set  out  in 
§  1.415  of  the  Commission  8  rules- 
interested  parties  may  file  comments  on 
or  before  May  6.  1985,  and  reply 
comments  on  or  before  ]une  5,  1985,  All 
relevant  and  timely  comments  will  be 
considered  by  the  Comm.ission  before 
final  action  is  taken  in  this  proceeding. 
In  reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  such 
information  or  a  writing  indicating  the 
nature  and  source  of  such  information  is 
placed  in  the  public  file,  and  provided 
that  the  fact  of  the  Commission's 
reliance  on  such  information  is  noted  in 
the  Report  and  Order, 

54.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the  FCC  has 
prepared  an  initial  regulatory  flexibility 
analysis  (IRFA)  of  the  expected  impact 
of  these  proposed  policies  and  rule  on 
small  entities.  The  IRFA  is  set  forth 
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above.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filmg  deadlines  as  commpnts  on 
the  rest  of  the  Xotice.  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Secretary  shall  cause  a  copy  of  this 
Notice,   including  the  initial  regulatory 
flexibility  analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  94  Stat. 
1164.  50  U.S.C.  601  et  seq.)  (1981). 

55.  In  accordance  with  the  provisions 
of  §  1.419  of  the  Commission's  Rules  and 
Regulations,  an  original  and  5  copies  of 
all  comments,  replies,  or  other 
documents  filed  in  the  proceeding  shall 
be  funjished  to  the  Commission. 
Participants  fding  the  required  copies 
who  also  wish  each  Commissioner  to 
have  a  personal  copy  of  the  comments 
may  file  an  additional  6  copies. 
Members  of  the  general  public  who  wish 
to  express  their  interest  by  participating 
informally  in  the  rule  making  proceeding 
may  do  so  by  submitting  one  copy  of  the 
comments,  without  regard  to  form, 
provided  only  that  the  Docket  Number  is 
specified  in  the  heading.  Responses  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  Dockets  Reference  Room 
(Room  239)  at  its  headquarters  in 
Washington.  D.C.  (1919  M  Street, 
Northwest). 

56.  For  further  ijnformation  concerning 
this  proceeding,  contact  Bruce  Franca 
(202)  632-6302.  or  Glenn  Wolfe  (202) 
632-7069. 

(Sees.  4.  303.  4«  Stat  as  amended,  1066. 1082; 
47  U.S.C.  154.  303) 

Fedpral  Communications  Commission. 
Wiliiam  |.  Tricarico. 

Srcrftary. 

Appendix  A 

PART  76— {AMENDED! 

Part  76  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  to  read  as  follows: 

§  76.12     [Amended J 

1.  In  §  76.12.  paragraph  (g)  is  proposed 
to  be  deleted  in  its  entirety. 

2.  A  new  Subpart  E.  entitled  Equal 
Fmployment  Opportunity  Requirements, 
is  proposed  to  be  added  to  Part  76  to 
read  as  follows: 

Subpart  E— Equal  Employment  Opportunity 
Requirements 

Sec 

76.71     Scope  of  application. 

76.73     General  EEO  policy. 


76.75    EEO  Progrnm  requirements. 
76.77    Reporting  requirements. 
76.79     Records  availa^jle  for  public 
inspection. 

Subpart  E — Equal  Employment 
Opportunity  Requirements 

§  76.71    Scope  of  application. 

(a)  The  provisions  of  this  subpart  shall 
apply  to  any  corporation,  partnership, 
association,  joint-stock  company,  or 
trust  engaged  primarily  in  the 
management  or  operation  of  any  cable 
system.  Cable  entities  subject  to  these 
provisions  include  those  systems 
defined  in  §  76.5(a)  of  the  rules  and  all 
satellite  master  antenna  television 
systems  serving  50  or  more  subscribers. 

(b)  Employment  units.  The  provisions 
of  this  subpart  shall  apply  to  cable 
entities  as  employment  units.  Each  cable 
entity  may  be  considered  a  separate 
employment  unit;  however,  where  two 
or  more  cable  entities  are  under 
common  ownership  or  control  and  are 
interrelated  in  their  local  management, 
operation,  and  utilization  of  employees, 
they  shall  constitute  a  single 
employment  unit. 

(c)  Headquarters  office.  A  multiple 
cable  operator  shall  treat  as  a  separate 
employment  unit  each  headquarters 
office  to  the  extent  the  work  of  that 
office  is  primarily  related  to  the 
operation  of  more  than  one  employment 
unit  as  described  in  paragraph  (b)  of  this 
section 

§  76.73    General  EEO  policy. 

(a)  Equal  opportunity  in  employment 
shall  be  afforded  by  each  cable  entity  to 
all  qualified  persons,  and  no  person 
shall  be  discriminated  against  in 
employment  by  such  entity  because  of 
race,  color,  religion,  national  origin,  age 
or  sex. 

(b)  Each  employment  unit  shall 
establish,  maintain,  and  carry  out  a 
positive  continuing  program  of  specific 
practices  designed  to  assure  equal 
opportunity  in  every  aspect  of  cable 
system  employment  policy  and  practice. 
Under  the  terms  of  its  program,  an 
employment  unit  shall: 

(1)  Define  the  responsibility  of  each 
level  of  management  to  ensure  a 
positive  application  and  vigorous 
enforcement  of  its  policy  of  equal 
opportunity,  and  establish  a  procedure 
to  review  and  control  managerial  and 
supervisory  performance; 

(2)  Inform  its  employees  and 
recognized  employee  organizations  of 
the  positive  equal  employment 
opportunity  policy  and  program  and 
enlist  their  cooperation; 

(3)  Communicate  its  equal 
employment  opportunity  policy  and 
program  and  its  employment  needs  to 


sources  of  qualified  applicants  without 
regard  to  race,  color,  religion,  national 
origin,  age  or  sex,  and  solicit  their 
recruitment  assistance  on  a  continuing 
basis; 

(4)  Conduct  a  continuing  program  to 
exclude  every  form  of  prejudice  or 
discrimination  based  upon  race,  color, 
religion,  national  origin,  age  or  sex  fiom 
its  personnel  policies  and  practices  and 
working  conditions:  and 

(5)  Conduct  a  continuing  review  of  job 
structure  and  employment  practices  and 
adopt  positive  recruitment,  training,  job 
design,  and  other  measures  needed  to 
ensure  genuine  equality  of  opportunity 
to  participate  fully  in  all  organizational 
units,  occupations,  and  levels  of 
responsibility. 

§  76.75    EEO  program  requirements. 

An  employment  unit's  equal 
employment  opportunity  program  should 
reasonably  address  itself  to  the  specific 
areas  set  forth  below,  to  the  extent 
possible  and  to  the  extent  that  they  are 
appropriate  in  terms  of  employment  unit 
size,  location,  etc.: 

(a)  Disseminate  its  equal  opportunity 
program  to  job  applicants,  employees, 
and  those  with  whom  it  regularly  does 
business.  For  example,  this  requirement 
may  be  met  by: 

(1)  Posting  notices  in  the  employment 
unit's  offices  and  places  of  employment 
informing  employees,  and  applicants  for 
employment,  of  their  equal  employment 
opportunity  rights,  and  their  right  to 
notify  the  Equal  Employment 
Opportunity  Commission,  the  Federal 
Communications  Commission,  or  other 
appropriate  agency,  if  they  believe  they 
have  been  discriminated  against.  Where 
a  significant  percentage  of  employees, 
employment  applicants,  or  residents  of 
the  community  of  a  cable  television 
system  or  the  standard  metropolitan 
statistical  area  (SMSA)  are  Hispanic, 
such  notice  should  be  posted  in  Spanish 
and  English.  Similar  use  should  be  made 
of  other  languages  in  such  posted  equal 
employment  opportunity  notices,  where 
appropriate; 

(2)  Placing  a  notice  in  bold  type  of  the 
employment  application  informing 
prospective  employees  that 
discrimination  because  of  sex,  race,  age, 
color,  religion  or  national  origin  is 
prohibited  and  that  they  may  notify  the 
Equal  Employment  Opportunity 
Commission,  the  Federal 
Communications  Commission,  or  other 
appropriate  agency  if  they  believe  they 
have  been  discriminated  against. 

(b)  Use  minority  organizations, 
organizations  for  women,  media, 
educational  institutions,  and  other 
potential  sources  of  minority  and  female 
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{ipplicants.  to  supply  referrnls  whenever 
job  Vcicancies  are  available  in  its 
operation.  For  example,  this  requirement 
may  be  met  by: 

(1)  F'lacing  employment 
advertisements  in  media  that  have 
significant  circulation  among  minority- 
group  people  in  the  recruiting  area: 

(2)  Recruiting  through  schools  and 
colleges  with  significant  minority — 
group  enrollments; 

(3)  Maintaining  systematic  contacts 
with  minority  and  human  relations 
organizations,  leaders,  and  spokesmen 
to  encourage  referral  of  qualified 
minority  or  female  applicants: 

(4)  Encouraging  current  employees  to 
refer  minority  or  female  applicants; 

(5)  Making  known  to  the  appropriate 
recruitment  sources  in  the  employer's 
immediate  area  that  qualified  minority 
members  and  females  are  being  sought 
for  consideration  whenever  the 
employment  unit  hires. 

(c)  F.valuate  its  employment  profile 
and  job  turnover  against  the  availability 
of  minorities  and  women  in  its  franchise 
area.  For  example,  this  requirement  may 
be  met  by: 

(1)  Comparing  composition  of  relevant 
labor  area  with  the  composition  of  the 
entity's  employees: 

(2)  Comparing,  within  each  job 
category  of  the  cable  entity,  the  people 
avaihible  for  such  positions; 

(3)  Where  there  is 
underrepresentation  of  either  minorities 
and/or  women,  examining  the 
c:ompany's  personnel  policies  and 
practices  to  assure  that  they  do  not 
inadvertently  screen  out  any  protected 
group  and  take  appropriate  action  where 
necessary. 

Note. — These  d.itu  are  generally  available 
on  H  county,  standard  metropolit.Tn  statistical 
area  (SMSA).  metropolitan  statistical  area 
(MSA)  or  primary  metrnpcilitan  statistical 
area  (PMS)  basis. 

(d)  Undertake  to  offer  promotions  of 
minorities  and  women  in  a 
nondiscriminatory  fashion  to  positions 
of  greater  responsibility.  For  example, 
this  requirement  may  be  met  by: 

(1)  Instructing  those  who  make 
decisions  on  placement  and  promotion 
that  minority  employees  and  females  are 
to  be  ccinsidered  without  discrimination. 
and  that  job  areas  in  which  there  is  little 
or  no  minority  or  female  representation 
should  be  reviewed  to  determine 
whether  this  results  from  discrimination: 

(2)  Giving  minority  groups  and  female 
employees  equal  opportunity  for 
positions  which  lead  to  higher  positions. 
Inquiring  as  to  the  interest  and  skills  of 


all  lower  paid  employees  with  respect  to 
any  of  the  higher  paid  positions, 
followed  by  assistance,  counselling,  and 
effective  measures  to  enable  employees 
with  interest  and  potential  to  qualify 
themselves  for  such  positions: 

(3)  Providing  opportunity  to  perform 
overtime  work  on  a  basis  that  does  not 
discriminate  against  qualified  minority 
groups  or  female  employees. 

(e)  Encourage  minority  and  female 
entrepreneurs  to  conduct  business  with 
all  parts  of  its  operation.  For  example, 
this  requirement  may  be  met  by: 

(1)  Encouraging  present  employees 
and  contacts  with  minority 
organizations  to  refer  minority  and 
female  entrepreneurs; 

(2)  Affirmatively  seeking  bids  from 
minority  and  female  entrepreneurs  for 
contracted  work  at  all  levels  of 
operation. 

(f)  Analyze  the  results  of  its  efforts  to 
recruit,  hire,  promote,  and  use  the 
services  of  minorities  and  women  and 
explain  any  difficulties  encountered  in 
implementing  its  equal  employment 
opportunity  program.  For  example,  this 
requirement  may  be  met  by: 

(1)  Where  union  agreements  exists. 
cooperating  with  the  union  or  unions  in 
the  development  of  programs  to  assure 
qualified  minority  persons  or  females  of 
equal  opportunity  for  em.ployment,  and 
including  an  effective  nondiscrimination 
clause  in  new  or  renegotiated  union 
agreements; 

(2)  Avoiding  use  of  selection 
techniques  or  tests  that  have  the  effect 
of  discriminating  against  qualified 
minority  groups  or  females: 

(3)  Reviewing  seniority  practices  to 
ensure  that  such  practices  are 
nondiscriminatory: 

(4)  Examining  rates  of  pay  and  fringe 
benefits  for  present  employees  with 
equivalent  duties,  and  adjusting  any 
inequities  found. 

§  76.77     Reporting  requirements. 

(a)  Annual  employment  report.  Every 
employment  unit  shall  file  with  the 
Commission  an  annual  employment 
report  (?'CC  Form  395A).  However,  only 
employment  units  with  more  than  five 
full-time  employees  need  complete  the 
employment  data  portions  of  the  form. 
Emplovment  data  shall  reflect  the 
figures  from  any  one  payroll  period  in 
January,  Feburary.  or  March  of  the  year 
during  which  the  report  is  filed.  The 
same  payroll  period  should  be  used  in 
each  year's  annual  employment  report. 

(b)  Investigation  report.  At  least  once 
every  five  years,  every  employm.ent  unit 


shall  file  with  the  Commission  an 
investigation  report  (FCC  Form  397). 
This  report  should  normally  be  filed  at 
the  tim.e  of  the  Commission  investigation 
of  its  EEO  program  and  practices. 
Unless  specifically  requested  otherwise, 
employment  units  with  five  or  less  full- 
time  employees  need  complete  only  Part 
A  of  the  report.  Employment  data  shall 
reflect  the  preceding  calendar  year. 

§  76.79    Records  available  for  public 
inspection. 

(a)  A  copy  of  every  annual 

emplcym.ent  report,  and  any  other 
employment  report  filed  with  the 
Commission,  and  complaint  report  that 
has  been  filed  with  the  Commission,  and 
copies  of  all  exhibits,  letters,  and  other 
documents  filed  as  part  thereof,  all 
amendments  thereto,  all  correspondence 
between  the  cable  entity  and  the 
Commission  pertaining  to  the  reports 
after  they  have  been  filed  and  all 
documents  incorporated  therein  by 
reference,  unless  specifically  exempted 
from  this  requirement,  are  open  for 
public  inspection  at  the  offices  of  the 
Commission  in  Washington,  D.C. 

(b)  Every  employment  unit  shall 
maintain  for  public  inspection  a  file 
containing  copies  of  all  annual 
employment  and  investigation  reports. 
Each  document  shall  be  retained  for  a 
period  of  5  years  The  file  shall  be 
maintained  at  the  central  office  and  at 
every  location  with  more  than  5  full-time 
employees.  A  central  office  employment 
unit  file  and  a  file  containing  a 
consolidated  set  of  all  documients 
pertaining  to  the  other  employment  units 
of  a  multiple  cable/ operator  shall  be 
maintained  at  the  central  office,  "The 
cable  entity  shall  provide  reasonable 
accommodations  at  these  locations  for 
undisturbed  inspection  of  his  equal 
employment  opportunity  records  by 
memb£:rs  of  the  public  during  regular 
business  hours. 

§76.311     (Removed) 

3,  Section  76.311  is  proposed  to  be 
deleted  in  its  entirety. 

Appendix  B 

Annual  Report 

1.  Proposed  FCC  Form  395 A 

2.  Proposed  instructions  for  FCC  Form 

395A, 

a.  Employment  units. 

b.  Headquarters  units. 

3.  Definitions  for  FCC  Form  395A  under 

current  rules. 

BILUNG  CODE  STIS-OI-tt 


FlDiO^AL  COi^IUMCATIONS  OMUSSION 
WASHINGTON,   D.C.   20554 


198     CABLE  TELEVISKW  ANNUAL  E^tPDOVMOH' 
REPORT  AiND  APPU  CATION  FOR  EBO  CQITIFICATION 


EMP1D\MENT  UNIT  IDENT: 


DO  NOT  ALTER 
TFilS  AREA 


OPERATOR  LEGAL  NAME 


CWNERSiilP 


TELEPHONE  NO. 


FCC  FORM  395A 

APPROVED  BY  OMB,  3060-0095,  EXPIRES 

This  sheet  is  YOLT^  FCC  FORM  395A. 

If  the  employment  unit  is  "local,"  the  cocimunities 

which  comprise  it  have  been  pre-printed  using  the 

most  recent  inlonnation  filed  with  the  Conmission. 

Please  correct  or  complete  and  return  to  the  Caimission 

Instructions:   Please  correct  or  complete  the  following  list  of  svstera  conriLinities  comprising  this  local 
anployment  unit.  Complete  the  statistics  page  using  anyone  payroll  period  in  January,  February  or 
March  of  198_  *s  the  basis  for  counting  and  reporting  your  employees.  The  same  payroll  period  should 
be  used  in  each  year's  employment  report. 


o 


I- 


2 

o 


IDETT 


NAME 


SYSTEM  OOtt^UNITIES  COMPRISING  TOIS  LOCAL  EMPLOYMETTT  UNIT 
STATE  TYPE  IDEOT  NAME 


STATE 


,  11 L 


DATA  LNFORMATiaN  IS  NOT  ENTERED  BECAUSE  SYSTEM  EMPLOYS  LESS  Tfi.\N  5  FULL-TLME  EMPDOYEES  (Initial  Here)  

(Consider  as  full-time  employees  all  those  working  30  or  more  hours  per  week.) 

y  '  CERTIFICATION 

THIS  REPORT  MUST  BE  CERTIFIED  BY  TTIE  INDIVIDUAL  OWNING  THE  REPORTING  SYSTEM.  IF  INDIVIDUALLY  OU-NED;  BY  A  PARTNTiR .  IF 
A  PARTNERSHIP;  BY  AN  OFFICER  OF  THE  CORPORATION,  IF  CORPORATION;  OR  A  REPRESENTATIVE  HOLDING  POWER  OF  ATTORNEY  IN 
CASE  OF  PHYSICAL  DISABILITY  OF  AN  INDIVIDUAL  OWNER  OR  HER/HIS  ABSBJCE  FROM  THE  UNITED  STATES.  '^LLFIT.  FALCF  c-ATF-.'--r 
MADE  ON  THIS  FORM  ARE  PUNISHABLE  BY  FINE  OR  IMPRISONMEl^.   18  U.S. C.  SECTION  1001  wiuij-li.  r.u^L  .-nu.  .„  ., 

RETURN  THIS  SHEET,  PROPERLY  COMPLEIED, 
'vflTHLN  60  DAYS  OF  THE  RECEIPT  OF  THIS  FORM 


FEDERAL  CO^ML^  I  CATIONS  CObWlSSION 

RM  612^-' 

WASHINGTOt-,,  D.C.  20554 


I  certify  that  to  the  best  of  my  knowledge,  information  and 
belief,  all  statements  contained  in  this  report  are  true  end  ccrrc 
ISIGKATORE ^ rmr 


PRINTED  NAME  OF  PERSON  SIGNU^G 


DATE  SIGNED 


ft 


■3 


OB 


(  )  snsA 

(  >  nsA 

I  )  PMSA 

(  )  COUNTY 


AVAILABLE 

SOURCE 

LABOR 

FORCE 

•-,  WOMEN 

:s 

V. 

0^ 

-A.> 

■/.  HI  SPAN  I 

'HEf^ 

PAV  PERIOD  DA'E 


c-J-^-'"!'^C  PAID  EMPLOVEE  DATA 


MALE 


PE^1Al.E 


JOB  catecorie; 


0  ♦  •      :   .  a  ,  S     'j. 
p-o'eisionals 


X  tct'C,  ^^  A  a  r.  i 


Sa les    ucr . p- 


Of  *  ic  »       «. 

c l«r 1 : d  : 


Cra' t  ip  ersor  s 

'  <£  '  1  :  1  e  d  ! 


Qpe'-atives 
(Semi-sl(  illed  ) 


Laborer  5 


Se' V  1  -:  e 
u/or  k  er  s 


TO^Al 


Ar.e^  1  :  ar  ; 

I  n  d  1  a  r   ; 

Alaskan  1 

Nati.-e  i 

Asian 
Pacific  1 

Islarder  ; 

Black    :  H .  i  p  d  -  :  c 

(Not    ; 

Hispanic)!          ; 

Wh  1 1  e 
(Not 

Hi«p«nie  > 

1       ; 

! 

1       t 

1              J 

i               ! 

!          ! 

1           i 

t                         ■                      1 

1 

i 

: 

i        :       ! 

i 

! 

1 

i       t 

; Amer i c  a' 
; Indian 
!  A 1  a  s  k  a  n 
I  Na  1 1 ve 


!  I 


I  ! 


:  I 


A*  1  an 

Pacific 

I  5  I  a  r  j  e  r 


Black 
(Not 
< :  s  p  a  "  -,  c 


1-1  sp  anic 


Mhite 
I    (Not 

I  H  )  s  C  a  n  !  c 


K 
C 


V.' 


Z 


re 

o 


upper  FOl'W 


TOTAL 


FART  Tir-^E  EMPLOYEE  DATA 


03 

a. 

c 


i  UPPER  FOUR 


I  TOTAL 


C^LCVEE  PROMOTIONS  (DATA  FOR  12    MONTHS' 


10 

o 


JOB  HIRES  (DATA  FOR  IT  '-ONT-^S^ 


UPPER  FCUB 


OCCUPATIONAL  AVAILAEILITY  SOURCC 


JOD  CA^-:J0RIES 


Of f  ic  idls  V 
manager  5 


Techn  I  :  .  a~  s 


Sdlei  u;:'-l'e"s 


0-f  Lc  e 


Craf  tsper sons 
(Sh  I  lied  ) 


rC'Au 


Women 


Blac>s  .ni3pdn;c5.  Others 


ijp  e-a  t '.  V 
(Semi-;. 

e  ; 

.  ?  d  )     ! 

Lab  or  9 ' 
( Un  s  k I : ; 

p  0 

Service 
u/ork  e'*s 

t 

BILLING  CODE   6'12-0'~C 


/ 


o 


PRIMAPv  MINORITY  AMD  FEIALE 
RECRUITMENT  SOURCES 


2 
3 
A 


a. 


< 

2 

p 

w 


re 
ce 

C- 

cc 

n 

3- 

ts» 

O 


as 

U1 


o 
•o 
o 

re 
o. 

30 

c_ 

re* 
ce 


Federal  Register  /  Vol.  50.  No.  54  /  Wednesday.  March  20.  1985  /  Proposed  Rules 11203 


Proposed  Instructions  for  Completing 
FCC  Form  395-A  Annual  Employment 
Report — Cable  Television 

198-  198- 

1.  When  and  where  to  file:  Send  an 
original  and  a  copy  of  each  annual 
employment  report  required  under  these 
instructions  to  the  Federal 
Communications  Commission,  1919  M 
Street.  NW..  Washington,  DC  20554.  no 
later  than  May  1  of  each  year. 

2.  If  the  employment  unit  has  more 
than  five  (5)  full-time  employees, 
complete  the  statistics  pnge  on  the 
reverse  side  of  the  form,  using  any  one 
payroll  period  in  January.  February,  or 
March  of  198 —  as  the  basis  for  counting 
and  reporting  your  employees.  The  same 
payroll  period  should  be  used  in  each 
year's  employment  report.  If  the 
employment  unit  has  five  (5)  or  less  full- 
time  employees,  you  must  initial  the  box 
on  page  1  of  the  form  certifying  that  fact. 
Do  not  complete  the  statistics  page. 

Note.— The  FCC  395A  is  filed  on  an 
"employment  unit"  basis.  An  employment 
unit  may  be  a  single  cable  system  or  it  may 
be  a  group  of  two  or  more  systems.  If  you 
own  or  control  more  than  one  system,  then 
you  must  decide  whether  each  system  is  a 
separate  employment  unit  or  whether  some 
or  all  of  the  systems  should  be  combined  into 
a  single  employment  unit  for  reporting 
purposes.  The  basis  for  this  decision  is 
whether  any  of  the  systems  are  "interrelated 
in  their  local  management,  operation  and 
utilization  of  employees."  Any  systems  which 
are  so  interrelated  must  be  combmed  into  a 
single  employment  unit.  If  you  have  received 
separate  forms  for  systems  which  should  be 
combined  into  a  single  employment  unit,  then 
return  all  forms,  but  indicate  clearly  on  each 
form  the  consolidation  action  you  are 
proposing. 

Please  be  careful  to  ensure  that  each 
community  which  is  served  by  the  cable 
system  or  systems  comprising  the 
employment  unit  is  listed  properly  on 
the  form. 

Proposed  Instructions  for  Completing 
FCC  Form  395A  Annual  Employment 
Report — Headquarters  OfficB  Unit — 
Cable  Television 

1.  When  and  where  to  file:  Send  an 
original  and  a  copy  of  each  annual 
employment  report  required  under  these 
instructions  to  the  Federal 
Communications  Commission,  1919  M 
Street.  NW.,  Washington,  DC  20554.  no 
later  than  May  1  of  each  year. 

2.  If  the  headquarters  office  unit  has 
more  than  five  (5)  full-time  employees, 
complete  the  statistics  page  on  the 
reverse  side  of  the  form,  using  any  one 
payroll  period  in  January,  February  or 
March  of  198 —  as  the  basis  for  counting 
and  reporting  your  employees.  The  same 
payroll  period  should  be  used  in  each 
year's  employment  report.  If  the 
headquarters  has  five  (5)  or  less  full- 


time  employees,  you  must  initial  the  box 
on  page  1  of  the  form  certifying  that  fact. 
Do  not  complete  the  statistics  page. 

Note. — A  multiple  cable  operator  should 
treat  as  a  separate  unit  each  headquarters 
office  (and  file  a  separate  FCC  Form  395A)  If 
the  work  of  that  office  is  primarily  related  to 
the  operation  of  more  than  one  system  under 
common  ownership  or  control  and  are 
interrelated  in  their  local  management, 
operation  and  utilization  of  employees. 

Definitions 

Job  Categories 

Officials  and  Managers — Occupations 
requiring  administrative  personnel  who 
set  broad  policies,  exercise  overall 
responsibility  for  execution  of  these 
policies,  and  direct  individual 
departments  or  special  phases  of  a 
firms  operations.  Includes:  Officials, 
executives  and  middle  management. 
This  category  would  include  system 
managers  and  assistant  managers, 
program  directors  and  assistant 
directors;  office  managers,  budget 
officers,  promotion  managers,  public 
affairs  directors,  chief  engineers  and 
those  holding  equivalent  positions. 

/'rc)/ess/o/;oy--Occupation8  requiring 
either  college  graduation  or  experience 
of  such  kind  and  amount  as  to  provide  a 
comparable  background.  Includes; 
Accountants  and  auditors,  editors, 
engineers,  lawyers,  and  labor  relations 
workers.  This  category  would  include 
persons  engaged  in  the  writing, 
preparation  and  reproduction  of 
programming;  writers  or  editors, 
producers  and  directors  of  programs, 
floor  directors.- announcers,  singers, 
actors,  music  librarians  and  those  in 
similar  positions. 

Technicians — Occupations  requiring  a 
combination  of  basic  scientific 
knowledge  and  manual  skill  which  can 
be  obtained  through  about  2  years  of 
post  high  school  education,  such  as  is 
offered  in  many  technical  institutes  and 
junior  colleges,  or  through  equivalent 
on-the-job  training.  Includes:  Computer 
programmers  and  operators,  engineering 
aides,  junior  engineers,  and  electronic 
technicians.  This  category'  would 
include  strand  mappers,  audio  and  video 
engineers,  camera  persons  (live  of  film), 
film  processors,  lightpersons,  stage 
hands. 

Sales — Occupations  engaging  wholly 
or  primarily  in  direct  selling.  This 
category  would  include  advertising 
agents  and  cable  service  sales  personnel 
(sales  representatives). 

Office  and  Clerical — Includes  all 
clerical-type  work  regardless  of  level  of 
difficulty,  where  the  activities  are 
predominantly  nonmanual  though  some 
manual  work  not  directly  involved  with 
altering  or  transporting  the  products  is 


included.  Includes:  bookkeepers, 
cashiers,  collectors  (bills  and  accounts), 
messengers  and  clerks,  office  machine 
operators,  stenographers,  typists  and 
secretaries,  telephone  operators  and 
kindred  workers. 

Craftsperson  (skilled) — Manual 
workers  of  relatively  high  skill  level 
having  a  thorough  and  comprehensive 
knowledge  of  the  process  involved  in 
their  work.  Exercise  considerable 
independent  judgment  and  usually 
received  an  extensive  period  of  training. 
Includes:  Hourly  paid  supervisors  who 
are  not  members  of  management, 
mechanics  and  repair  persons, 
electricians  and  motion  picture 
projectionists. 

Operatives  (semiskilled — Workers 
who  operate  machine  or  processing 
equipment  or  perform  other  factory-type 
duties  or  intermediate  skill  level  which 
can  be  mastered  in  a  few  weeks  and 
require  only  limited  training.  Includes: 
Apprentices.  '  operatives,  truck  and 
tractor  drivers.  wea\ers  (textile). 
welders,  installers,  linepersons.  splicers 
and  trenching  machine  operators. 

Laborers  (unskilled} — Workers  in 
manual  occupations  which  generally 
require  no  special  training.  Perform 
elementary  duties  that  may  be  learned 
in  a  few  days  and  require  the 
applications  of  little  of  nc  independent 
judgment.  Includes  gardeners  and 
groundkeepers.  laborers  performing 
lifting  or  digging,  and  kindred  workers. 

Scnice  Workers — Workers  in  both 
protective  and  nonprotective  service 
occupations.  Includes:  Charpersons  and 
cleaners,  elevator  operators,  guards  and 
watchpersons.  janitors,  and  kindred 
workers. 

Note. — A  person  who  does  more  than  one 
job  IS  to  be  listed  in  the  job  category  which 
represents  the  most  frequently  performed 
task  by  that  person:  a  person  is  to  be  listed 
only  once.  Specific  job. titles  listed  in  the 
categories  above  are  merely  illustrative.  The 
proper  categorization  of  any  employee 
depends  on  the  kind  and  level  of  the 
employee's  responsibilitiies. 

On-the-job  Trainees 

Production — Persons  engaged  in 
formal  training  for  Craftpersons 
(skilled) — when  not  trained  under 
apprenticeship  programs:  Operatives 
(semiskilled).  Laborers  (Unskilled); 
Service  Workers;  Apprentices. 

White  Collar — Persons  engaged  in 
formal  training  for  Officials  and 


'  Apprentices — Persons  employed  in  a  program 
including  work  training  and  related  instruction  to 
learn  a  trade  or  craft  which  'S  traditionally 
considered  an  apprenticeship  regardless  of  whether 
the  program  is  registered  with  a  Federal  or  Stale 
agency. 
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Managers;  Professionals;  Terhnicians; 
Sales  Office;  and  Cierrcc:!. 

M^.-uirHy  Croup  Identification 

!rij  Minority  group  information 
necessary  for  this  section  may  be 
ulitained  either  by  visual  surveys  of  the 
workforce,  or  from  post-employment 
records  as  to  the  identify  of  employees. 
An  employee  may  be  includt.d  in  the 
m;nority  group  to  which  he  or  she 
appears  to  belong,  or  is  regarded  :n  the 
(ommunity  as  belonging. 

(li)  Since  visual  serveys  are  permitted. 
the  f,u:t  that  minority  group 
identifications  are  not  present  on 
c;ompany  records  is  not  an  excuse  for 
failure  to  provide  the  data  r a'lt  ;]  for. 

(c)  Conducting  a  \isua!  si;r\s\  and 
i-  eeping  post-employment  records  of  the 
race  or  ethnic  origin  of  employees  is 
legal  in  all  jurisdictions  and  under  all 
Federal  and  State  laws.  State  laws 
prohibiting  inquiries  and  record-keeping 
«s  to  race.  etc..  relate  only  to  applicants 
for  jobs,  not  to  em.ployees. 

Rene/ Ethnic  Cati  -orics 

(a)  Black,  nut  of  Hispanic  Origin — A 
person  having  origins  in  any  of  the  black 

r.ii;.,.l  groups  of  Africa, 


(b)  Hispanic — A  person  of  Mexican. 
Puerto  Rican,  Cuban,  Central  or  South 
American  or  other  Spanish  Culture  oh 
origin,  regardless  of  race. 

(c)  Asian  or  Pacific  Islander — A 
person  having  origins  in  any  of  the 
original  peoples  of  the  Far  East, 
Southeast  Asia,  the  Indian 
Subcontinent,  or  in  the  Pacific  Islands. 
This  area  includes,  for  example,  China, 
Japan,  Korea,  the  Philippine  Islands,  and 
Samoa. 

(d)  American  Indiati  or  Alaska  Na- 
tive— A  person  having  origins  in  any  of 
the  original  peoples  of  North  America, 
and  .who  maintain  cultural  identification 
through  tribal  affiliation  or  community 
recognition. 

(e)  While,  not  of  Hispanic  Origin — A 
person  having  origins  in  any  of  the 
original  peoples  of  Europe.  North  Africa, 
or  the  Middle  East. 

.Appendix  C 

Federal  Communicati  jns  Commission 

Equal  Employment  Opportunity 

Instructions  I 

Cable  systems  are  required  to  afford 
equal  employment  opportunity  to  all 
qualified  persons  pursuant  to  section  6,36 


of  the  Communications  Act  of  1934,  as 
amended.  Cable  systems  with  6  or  more 
full-time  employees  should  complete 
Parts  A.  B  and  C  of  this  form.  Cable 
systems  with  less  than  6  full-time 
employees  should  complete  Part  A  only. 

Part  A 

Cable  System:  r^—^, 

Owner:  

Street  Address:    

Zip  Code    

City  and  State  whi'^h  CHlile  System  Serves  — 


Number  of  full-lime  employees 
Telephone  (        )-Q02 


Person  primarily  responsible  for 
arfministration  of  Equal  Emploympnt 
Opportunity  Program: 


Name; 

Title:  — 

The  statements  nmde  herein  are  true. 
complete,  and  correct  to  the  best  of  my 
knowledge  and  belief,  and  are  made  in 
good  faith. 

Signed  and  dated  this        day  of 
.19    . 

Signature:  • — — 

Title: 

Willful  false  statements  on  this  form 
are  punishable  by  fine  and/or 
imprisonment.  U.S.  Code,  Title  lb. 
Section  1001. 


C'htck  v(i>  or  no  tu  each  of  the  following  questions. 

Note:  failure  to  answer  yes  to  each  question  does  not  necessaril 


J, 


mply  failure  to  comply  with  the  Commissions  EF:0  requirements 


1  (V8S) 

2  (Yes) 

3  (Yesi 
*  (Ves) 

5  (Yes) 

6  (Yes) 

7  (Yes) 

8  (Yes) 

9  (Yes) 

10  (Yet) 

11  (Yes) 

12  (Yes) 


(No) 
(No) 

(No) 

(No) 

(No) 

(No) 

(No) 
(No) 

(No) 

(No) 
(No) 

(Not 


Do  at)  the  caWe  systems  oHicais.  managers  and  supe™is«fs  recerve  intommioo  cooceming  the  EEC  program  a^rt  mw  responsiBiliues  lor  mpiementioq 
It? 

Does  the  cable  system  s  employment  applicatioo  form  contain  a  notice  rntorming  prospective  employees  thai  disc.iminatior.  because  ot  race,  color 

religion,  natxmal  ongin,  age  or  se»  is  prohibited  and  thai  they  may  nobty  the  appropnate  local.  State  or  FeOera:  agency  ri  ihey  believe  they  have  tjee- 

Ihe  victims  ot  rliscnmmatior'' 
Are  appropnale  notices  poslej  ■n._vm,ng  applicants  and  employees  that  the  caWe  system  is  an  Equal  Opportunity  Employe'  and  o»  their  nghi  to  noiit, 

anaopropnate  ^oca!  S:ate  or  =eOera;  agency  if  Ihey  beleve  they  have  been  the  victims  of  discriminatiori? 
Do  you  mamtam  systematc  conrmumcation  with  a  varety  of  -nirrortv  and  women's  organizations  to  encourage  the  retorai  of  qualified  minority  .in,i 

fe.TTaic-  apfSicanis'* 
Do  you  deal  only  wth  e^D'cvmen!  services,  including  State  employment  agencies,  which  to  the  best  of  your  knowtedge  refer  |ob  candidates  withoji 

regard  to  race   coior   rei,,^, or,  national  ongin.  age  or  sex? 
When  you  rec'm:  orosoeclive  employees  from  educational  institutions,  do  such  recruitment  efforts  include  area  sc^ioois  ana  colleges  with  significant 

mmoniy  and  ler^.a'e  enrollments? 
When  utilizing  media  for  recruitment  pu-poses,  do  your  tielp-wanled  advertisements  include  a  notice  that  ^ou  are  an  equal  opportunity  employer^ 
When  you  place  emoioymeni  advertisements  m  print  media,  do  you  attempt  to  place  such  advertisements  m  publications  which  have  significant 

orojiatKjr  or  a,-e  oi  oart'cuiar  interest  to  mmonties  and  tc  women? 
Do  you  er<:cjrage  or-^sent  employees,  particularly  minority  and  female  employees,  to  refer  rmnonty  and  female  candidates  'or  eiisting  and  ftture  lOO 

oper^ings'' 
To  the  extent  poss<b«  do  you  provide  training  to  upgrade  the  skills  of  employees? 
To  assure  that  mmonties  and  women  are  given  due  consideration  tor  promotional  opportunities,  is  special  eHot  taken  to  encourage  minorities  a-d 

wonnen  to  quality  and  apoly  lor  advancement? 
To  the  extent  possitMe.   do  you  affirmatively  seek   bids  for  contracts  from  minority  and  female  entrepreneurs  at   an   levels   of  your   operation' 
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Part   B                                   1 

■    ANNUAL  EMPIDYMBn-  REPORT 

DO  NOT  ALlhK 
L^O'LOY-MCCr  LTv'IT   IDI^T:                                            THIS  AREA 

i 

f 

< 

is 

19S     CABLE  TELEVISION  a:>LN'UAL  EMPLOYMENT 
REPORT  ANT)  APFUGATION  FOR  FH)  CERTlFICATlOt^; 

APPROVED  BY  QMB,   3060-0095,   E<PIR£S 

OPERATOR  LFXiAL  NAME 

If   ihe  aTtpio;,Tt^nt  uiiit   is     local,  '  the  canmunities  which 
comprise   it  riave  been  pre-printed  using  the  most   recent 
inionnation  filed  with  the  Comussion. 

Please  correct  or  complete  and  return  to  the  Qxiiiiission 

Instruct i^ons;     Please  correct  or  complete  the  following  list  o:  svster,  corrranities  comprising  this  local 
employment  unit.     Complete  the  statistics  page  usin^  any  one  fx.iyroll   p:x.'riod  xn  Janoarv,  Februarv'  or 
March  of   198_  as  the  basis  for  counting  and  reporting  your  employees.     The  same  payroll  period  should 
be  used  in  each  year's  employment  report. 

z 

p 

SYSTEM  CCMMUNITIES  COIPRISL^JG  TFilS  LXAL  LMPLDYME^^.T  L'NIT 

1 

n 

03 

^ 

ICO 

-''                  fvv^^L                  STArE                  lYPE                 _                 IDENT                 NAME                  STATE                 TYTE 

k 

o: 

1 

.s 

? 

O 
CD 

n 
a. 

re* 

CB 

• 

■ 

O 

(   )   SMSA 
<    )   MSA 
{    )   PMSA 
(   )   COUNTY 

sr 

V 

MILABLE  LAOOn  roo:c 
:URCF 

)ATA 

PA,  PERIOD 

DATE: 

Ml 

WOMEN                 -.  r^A.,. 
MI  SPAN  I  CS            •/.  OTHE- 

PULL- TIME  PAID 

E-PLOVEE  I 

- 

rALC 

►t;-Ai_E 

"t; 

1   JOB  CAT£GORIES 

: 
: 

TOTAL 

Amer i can 
Ind I ar , 
Alaskan 
Nd t 1 vp 

Asian 

Pac  if ic 

Islander 

Blact     HispariL     ur.  ite 
(Not      !           i    (Not 
Hitparic)!          !Mi«panic) 

Aner  :  c  a'^ 
Ind lan, 
Alas  kan 
Nativt 

Ai  1  «  - 

P  fl  c  1  f  ;  r 

I  »  i  a--  i  er 

;  (Not 

! Hi  span  1 c 

: 

'- :  4  p 

a"  1  C 

►■►  1  te 
(Not 

Hispanic ) 

a. 

1 

X 
n 

ir' 

5" 

!   Officials  S. 
I   Managers 

:        ; 

/ 

1   Professionals 

•          ; 

J 

1 

I 

< 

o 

1   Technicians 

! 
! 

I 

^"^ 

^ 

!   Sales  workers 

1 

t 

p 

!   Office   lU 
!   clerical 



' 

< 

1   Craf tsper  sqt  s 
i    (Skilled) 

! 

^ 

i        ; 

: 

1 

s 
n 

1   Operatives 

1   (Semi-s  k I )  1 ed  1 

2 

3. 

!   Laborers 

!   (Unskillvd)     !        1 

: 

i                  I 

1 

!   Service 

J   m  n  T-  k  e ""  s 

M 

•— i 

' 

!     TOTAL 

:       i 

' 
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1       1 

h 

S 

w 

■ 

►AP'  'l-t  tl'^PLOYEE  DATA 

c 

O 
- 

1  UPPER  FOlc^ 
! 

- : 

•X 

!  TOTAL 

* 

■j-. 

f^LCVEE  PROMOTIONS  (DATA  FOR  12  MONTHS) 

;  UPPER  FGL- 
i 

1  TO'A.                      ; 
! 

^ 

JOB  HIRES  iDA'A  TOP  12  MONTHS) 


•Pf-  -T'Z       r  Ti  :P 


!     TC-A. 


CCCl  PATIONAL    AVAILAEIlITY    SQ'JRCr 


JOB    CATEGORIES    !     Women     I     Blacks     ;Hnpanict 


Off  ic  ia:s    «, 


p  r  c  <■'  e  s  4  :  0  n  a  1  s 


Techn ic lans 


SjI es    uor  k  er  i 


0  *"  ♦*  1  c  e       i. 


C '- a  f  t  s  p  e  r  s  o  n  s 
(Skilled) 


Ope'-atives 
iSemi-sk 1 1  ltd 


Lab  or  e  r  s 
<Unsk I  1  1 ed  1 


Servic  f 

1  wor  kf-r  s 


TOTAL 
I 


Otheri 


BILLING  CODE  6712-Oi-C 


c. 


ft 


PRIMARY  MINORITY  AND  FEMALE 
RECRUITMENT  SOURCES. 


< 

c 


c. 


n3 


il 


t>9 

o 
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Parte 

1   Provide  a  list  of  employues,  their 
current  job  titles,  job  categories  and  a 
brief  description  of  each  employee's 
prinuiry  duties  and  responsibilities. 

2.  f'luvide  a  list  of  all  promotions  and 
hires  awarded  in  the  last  year  with 
names  omitted.  For  each  promotion, 
indicate  the  date,  the  FCC  Form  395A 
classifications  and  job  titles  ef  both 
former  and  new  positions,  as  well  as  the 
sex  and  the  race  (or  national  origin)  of 
the  person  promoted. 

3.  Provide  a  list  of  all  contracts  that 
were  open  fur  bid  in  the  last  year.  For 
each  contract,  indicate  the  total  number 
of  bids  received,  the  number  of  these 
that  were  minority  and  female 
entrepreneurs,  and  whether  the  contract 
was  awarded  to  a  minority  or  female 
entrepreneur. 

4.  Submit  any  additional  infor.mation 
i\h:ch  >ou  feel  may  be  relevant  to  FCC 
evaluation  of  your  compliance  with  F.EO 
stand.irds.  You  may  also  provide 
justifications  or  explanations  for  your 
performance  in  any  particular  area  of 
concern,  or  may  propose  revisions  to 
your  personnel  procedures. 

Appendix  O 

Murnararidum  of  Unclarstand:in< 
Between  the  FCC  and  the  EEOC 

The  EEOC,  pursuant  to  Title  VII  of  the 
Civ  il  Rights  Act  of  1964.  as  amended,  42 
U.S.C.  2000e  (hereinafter  Title  Vll),  has 
jurisdicticn  to  identify  and  eliminate 
discriminatory  employment  policies  and 
practices  at  employment  units,  including 
broadcasting  stations  and  cable 
systems.  The  FCC.  under  the     • 
Communications  Act  of  1934,  as 
amended,  41  U.S.C.  151  et  seq.  and  the 
Cable  Communications  Policy  Act  of 
1984.  Pub.  L  9&-549  et  seq..  has 
jurisdiction  to  regulate  interstate  and 
foreign  commerce  by  wire  and  radio  in 
the  public  interest,  and  has  found  its 
regulatory  jurisdiction  also  to  include 
authority  to  identify  and  eliminate 
discriminatory  employment  policies  and 
practices  at  broadcasting  stations  and 
cable  systems.  It  has  adopted  rules  and 
procedures  designed  to  assure  equal 
employment  opportunities  to  all  persons 
without  regard  to  their  race,  color, 
religion,  national  oiigin,  age  or  sex.  Both 
the  EEOC  and  FCC  share  a  common 
goal — the  elimination  of  discriminatory- 
employment  policies  and  practices  at 
broiidcasting  stations,  including  both 
commercial  and  noncommercial 
educational  (public]  broadcasting 
st.'.tions  and  cable  systemis.  In  pursuit  of 
this  common  goal,  and  to  promote 
efficiency  and  eliminate  potential 
conflict  and  duplication,  the  EEOC  and 
FCC  hereby  agree  as  follows: 


I.  Exchange  of  Information 

Both  the  EEOC  and  FCC  shall  make 
available  for  inspection  and  copying  to 
appropriate  officials  from  the  other 
agency  any  information  relating  to  a 
broadcast  employer's  or  cable  system's 
employment  policies  and  practices 
which  may  assist  each  agency  in 
carrying  out  its  responsibilities.  Such 
information  shall  include,  but  not 
necessarily  be  limited  to,  affirmative 
action  programs.  Annual  Employment 
Reports  (FCC  Form  395  and  FCC  Form 
395A).  complaints,  investigative  files, 
conciliation  or  compliance  agreements, 
and  compliance  review  reports  and  files. 

Additionally  the  EEOC  will  send  to 
the  FCC  quarterly  reports  to  keep  the 
FCC  informed  of  all  charges  against 
broadcasters  and  cable  system 
operators.  With  respect  to  all 
information  obtained  from  the  EEOC. 
the  FCC  agrees  to  preserve  the 
confidentiality  provisions  of  sections 
706(b)  and  709(e)  of  Title  VII  of  the  Civil 
Rights  Act  of  1964.  as  amended. 

II.  Discrimination  Complaints 

The  EEOC  has  responsibility  to 
investigate  charges  of  discrimination 
filed  with  it.  The  EEOC  hereby 
designates  the  FCC  as  an  agent  of  the 
F.EOC  for  the  sole  pui^ose  of  receipt  of 
such  charges.  For  the  purpose  of 
determining  the  timeliness  of  charges 
under  Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended,  the  date  the  matter 
was  received  by  the  PCC  shall  be 
deemed  to  be  the  data  it  was  received 
by  the  EEOC. 

III.  Processing  Discrimination 
Complaints  I 

If  an  individual  files  a  charge  with 
either  the  EEOC  or  FCC  alleging 
discrimination  in  employment  by  a 
broadcaster  or  cable  system  operator, 
the  EEOC  and  FCC  shall  proceed  as 
follows: 

(a)  If  the  EEOC  receives  the  charge 
but  the  broadcast  employer  or  cable 
system  operator  does  not  fall  within  the 
jurisdiction  of  the  EEOC  pursuant  to 
Title  VII,  and  also  not  within  the 
jurisdiction  of  a  state  or  local  agency  to 
which  the  EEOC  defers  such  charges 
pursuant  to  section  706  of  the  Civil 
Rights  Act  of  1964  (hereinafter  section 
706  Agency),  the  EEOC  will  forward  the 
charge  to  the  FCC.  which  will  process 
the  complaint  in  accordance  with  its 
own  rules,  policies  and  procedures. 
Upon  request,  the  EEOC  shall  provide 
technical  advice  and  guidance  to  the 
FCC  in  their  investigation  of  such 
complaints.  The  EEOC  shall  also  notify 
the  charging  party  that  it  has  forwarded 
the  complaint  to  the  FCC.  The  EEOC 


shall  furnish  to  the  appropriate  office  of 
the  FCC  a  list  of  section  706  Agencies 
and  their  jurisdictional  limits. 

(b)  If  the  FCC  receives  a  charge  which 
falls  both  within  its  own  jurisdiction  and 
within  the  jurisdiction  of  the  EEOC  or  a 
section  706  Agency,  the  FCC  shall,  in 
addition  to  any  separate  action  it  may 
fake  to  investigate  such  charges  within 
the  context  of  the  public  interest  finding 
it  must  make  on  any  broadcast  or  cable 
microwave  application:  (i)  Date  stamp 
the  charge  and  refer  it  to  the  appropriate 
EEOC  office  or  the  appropriate  section 
706  Agency;  (ii)  notify  the  complainant 
that  it  has  done  so;  and  (iii)  notify  the 
broadcaster  or  cable  system  operator 
that  the  compaint  has  been  referred  to 
the  EEOC.  indicating  that  the  FCC  has 
asked  the  EEOC  to  inform  it  of  the 
results  of  the  case  processing. 

(c)  If  the  EEOC  receives  a 
discrimination  charge  against  a 
broadcaster  or  cable  system  operator 
which  is  within  the  jurisdiction  of  both 
the  EEOC  and  the  FCC.  the  EEOC  will 
process  the  charge  in  accord  with  il 
normal  procedures.  The  EEOC  shall 
make  a  reasonable  effort  to  investigate 
the  charge  prior  to  the  broadcast 
station's  license  expiration  date  as 
established  in  §  73.34  of  the  FCCs  rules 
and  regulations,  or  the  renewal  date  of 
cable  system  as  set  by  the  franchising 
authority. 

IV.  Action  on  Discrimination  Complaints 

The  EEOC  will  notify  the  FCC  by 
letter  of  all  reasonable  cause 
determinations  on  discrimination  ■*■ 

charges  involving  a  broadcaster  or  cable 
system  operator,  and  upon  specific 
request  will  provide  the  FCC  with  any 
additional  information  regarding  the 
determination.  However,  nothing  herein 
is  Intended  to  require  or  force  licensees 
or  operators  to  enter  into  conciliation 
agreements  or  to  affect  the  legal  rights 
of  the  complainants.  Likewise,  nothing 
herein  is  intended  to  discourage  a 
licensee  or  operator  from  entering  into  a 
conciliation  agreement  if  it  so  desires  or 
to  affect  the  legal  rights  of  the  EEOC. 

When  the  EEOC  makes  a 
determination  on  a  discrimination 
complaint  invoK  ing  a  broadcaster  or 
cable  system  operator,  and  there  is  a 
failure  of  conciliation,  the  EEOC  will  so 
notify  the  FCC.  Thereafter,  consistent 
with  its  usual  practice  of  compiling  a  full 
and  complete  record  prior  to  reaching 
any  determination  on  an  issue,  the  FCC 
will  send  the  licensee  or  operator  a 
letter  inviting  the  licensee's  or  operators 
comments  on  specific  areas  of  FCC 
concern.  Based  upon  a  review  of  the 
broadcaster's  or  cable  operator's 
response  and  any  other  information  on 
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file  relating  to  its  employment  policies 
and  practices,  the  FCC.  within  its 
statutory  discretion,  shall  determine 
what  administrative  action  may  be 
appropriate.  Other  than  a  regular  grant 
of  pending  application  for  broadcasters, 
such  action  may  include: 

(a)  Grant  of  a  renewal  for  a  short-term 
period; 

(b)  Grant  of  a  renewal  subject  to 
certain  conditions  (with  appropriate 
monitoring); 

(c)  Grant  of  renewal  for  a  short-term 
period  subject  to  certain  conditions 
(with  appropriate  monitoring); 

(d)  Imposition  of  a  monetary  forfeiture 
(see  47  U.S.C.  503(b));  or, 

(e)  Designation  of  the  license  or 
application  for  hearing  pursuant  to 
either  section  312  or  309  of  the 
Communications  Act.  47  U.S.C.  312,  309. 

For  cable  system  operators,  such 
action  may  include: 

(a)  Imposition  of  a  monetary 
forefeiture  (See  Cable  Communications 
Policy  Act  of  1984  section  634(f)(2),  Pub. 
L.  9&-549.  section  1  et  seq.;  or 

(b)  Suspending  Cable  Television 
Relay  Service  (microwave]  licenses. 

Upon  disposition  of  the  case,  the  FCC 
shall  notify  the  EEOC.  Furthermore, 
should  the  EEOC  or  the  complainant 
elect  to  pursue  the  matter  in  the  Federal 
courts,  the  FCC  retains  discretion  to 
defer  consideration  of  the  case  until  a 
determination  is  reached  by  the  courts. 
Likewise,  in  given  circumstances  the 
FCC  retains  its  discretion  to  proceed 
with  appropriate  administrative  actions 
prior  to  a  final  court  determination. 

V.  Liaison  and  Monitoring 

To  provide  for  more  effective 
exchange  of  complete  information  so 
that  both  agencies  will  be  utilized  to  the 
maximum  effectiveness  in  the  public 
interest,  each  agency  will  designate  a 
liaison  officer  to  serve  as  the  primary 
source  of  contact.  These  liaison  officers 
will  be  responsible  for  currently 
informing  each  other  of  proposed 
proceedings  and  of  internal 
developments  in  areas  of  joint  concern 
to  the  extent  that  such  information  is  not 
privileged.  Additionally,  the  parties 
shall  conduct  reviews  of  the 
implementation  of  this  agreement  to 
assure  proper  effectuation.  In  this 
regard,  liaison  meetings  between 
appropriate  senior  officials  of  both 
agencies  to  exchange  views  on  matters 
of  common  interest  and  responsibility 
shall  be  held  from  time  to  time  as 
determined  by  such  liaison  officers  to  be 
necessary. 
Designated  Liaison  OfRcers: 
(a)  Equal  Employment  Opportunity 
Commission — The  Executive  Director  or 
his  designee. 


(b)  Federal  Communications 
Commission — The  General  Counsel  or 
his  designee. 

VL  Amendment  and  Termination 

This  agreement,  when  signed  by  both 
parties,  covers  an  indefinite  period  of 
time  and  may  be  modified  by  or 
expanded  with  the  mutual  consent  of 
both  parties  or  terminated  by  either 
party  upon  thirty  (30)  days'  advance 
written  notice. 

|FR  Doc.  85-6122  Filed  a-19-85;  8:45  am] 

BIUJNG  CODE  «712-0t-«i 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  85-04;  Notice  1] 

Federal  Motor  Vehicle  Safety 
Standards;  Bralce  Hoses 

AOENCy:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Response  to  petition  for 
rulemaking:  advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  notice  grants  part  of  a 
petition  for  rulemaking  submitted  by 
Legris,  Inc..  and  announces  that  the 
National  Highway  Traffic  Safety 
Administration  (NffTSA)  is  considering 
an  amendment  to  paragraph  S7.3.10  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  106,  Brake  Hoses.  Legris" 
petition  requests  several  related 
changes  in  the  air  brake  tensile  strength 
test  of  the  standard.  The  tensile  strength 
test  is  intended  to  ensure  that  an  air 
brake  hose  assembly  does  not  separate 
in  service.  The  test  specifies  minimunw 
of  applied  tension  that  an  airbrake  hose 
assembly  must  withstand  without 
separating.  Under  the  current 
requirements  of  S7.3.10.  air  brake  hose 
assemblies  with  nominal  internal 
diameters  V4  inch  or  less  designated  for 
use  in  applications  other  than  between 
frame  and  axle  or  between  a  towed  and 
towing  vehicle  shall  withstand  a  tensile 
strength  load  of  50  pounds.  Legns' 
petition  requests  that  the  tensile 
strength  load  requirement  for  nylon 
tubing  with  outside  diameters  of  less 
than  V4  inch  be  reduced  from  50  pounds 
to  15  pounds.  The  company  argues  that 
there  is  a  growing  need  in  the 
automotive  and  trucking  industry  to  use 
smaller-sized  tubing,  and  that  the  tensile 
strength  requirement  of  Standard  No. 
106  unnecessarily  excludes  tubing  with 
outside  diameters  of  V»  inch  from  use. 
The  petition  also  suggests  a  change  in 


the  language  of  the  standard  to  provide 
that  the  tensile  strength  requirement 
relates  to  nominal  internal  diameter  for 
hose  and  nominal  outside  diameter  for 
tubing. 

Neither  the  partial  grant  of  Legns' 
petition  nor  the  issuance  of  this  request 
for  comments  necessarily  means  that  a 
rule  will  be  issued.  The  determination  of 
whether  to  issue  a  rule  is  made  in  the 
course  of  the  rulemaking  proceeding,  in 
accordance  with  statutory  criteria. 

DATES:  Comment  closing  date:  May  20, 
1985. 

ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number  and 
be  submitted  to:  Docket  section, 
National  Highway  Traffic  Safety 
Administration,  room  5109,  400  Seventh 
Street.  SW.,  Washington,  DC.  20590. 
Dockets  hours  are  8  a.m.  to  4  p.m.. 
Monday  through  Friday. 

FOR  FURTHER  IPtFORMATION  CONTACT: 

Mr.  Vernon  Bloom,  Crash  Avoidance 
Division,  (NRM-11).  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington.  DC. 
20590  (202^26-2153). 

SUPPLEMENTARY  INFORMATIOM:  Legris, 

Inc.,  has  submitted  a  petition  for 
rulemaking  to  amend  the  tensile  strength 
test  for  air  brake  hose  which  is  included 
in  Section  7.3,10  of  Federal  Vehicle 
Safety  Standard  No.  106.  Brake  Hoses. 
The  purpose  of  the  tensile  strength  test 
is  to  ensure  that  an  air  brake  hose  does 
not  separate  from  its  end  fitting  while  in 
service.  In  the  tensile  strength  test,  an 
air  brake  hose  assembly  is  attached  to  a 
testing  apparatus  which  applies  an  even 
pull  on  the  hose.  Tension  is  applied  until 
the  brake  hose  breaks  or  separates  from 
its  end  fitting.  The  testing  machine  has  a 
recording  device  which  registers  the 
total  pull  in  pounds  applied  to  the  hose 
assembly,  and  determines  the  point  at 
which  separation  occurs. 

Legris'  Tubing 

Legris  is  a  manufacturing  of  tube 
fittings.  According  to  that  company,  its 
fittings  can  be  instantly  connected  to  the 
end  of  a  brake  tubing,  or  "plumbed,"  by 
simply  pushing  the  fitting  on  the  tube. 
The  fitting  grips  the  outside  diameter  of 
the  tube,  without  the  need  for  tube 
supports.  (A  typical  tube  support  fits 
into  the  end  of  a  brake  hose  and 
prevents  deformation  of  hose  ID  when 
an  end  fitting  is  attached  to  the  hose.) 
Since  tube  supports  are  not  required 
with  Legris  fittings,  a  greater  flow  of 
compressed  air  or  liquid  is  allowed 
through  a  given  hose  size.  Legris  states 
that  this  increased  flow  capacity 
enables  smaller-sized  tubing  to  be  used 
in  assemblies  for  any  given  application. 


According  to  the  petitioner,  the 
increased  flow  capacity  would  enable 
original  equipment  manufacturers  to  use 
the  smaller  sized  tubing  in  installations 
under  the  instrument  panel.  However, 
Legris  states  that  assemblies  comprising 
Legns  fittings  and  tubing  with  outside 
diameters  less  than  V*  inch  cannot  meet 
the  50-pound  load  requirement  of 
S7.3.10.  Legris  petitioned  for  an 
amendment  to  the  tensile  strength  test  of 
S7.3.10  as  it  applies  to  tubing  of  V4  inch 
O.D.  and  smaller,  and  hoses  of  V4  inch 
I.D.  and  smaller.  No  changes  were 
requested  for  sizes  greater  tUan  V4  inch, 
and  no  data  were  submitted  by  the 
petitioner  relating  to  those  larger  sizes. 

The  Legris  petition  requests  several 
related  changes  in  the  air  brake  tensile 
strength  requirements  of  Section  7.3.10. 
First,  the  petition  requests  that  the 
language  of  57.3.10  be  changed  to 
provide  that  the  diameter  sizes  to  which 
the  tensile  strength  requirements  apply 
are  "nominal  diameters"  (i.e.,  nominal 
internal  diameter  for  hose  and  nominal 
outside  diameter  for  tubing),  instead  of 
"nominal  internal  diameters."  Second, 
the  petition  requests  that  the  tensile 
load  requirement  for  brake  hose 
assemblies  in  the  "other  applications" 
category  with  nominal  internal 
diameters  of  V4  inch  or  less  be  reduced 
from  50  pounds  to  15  pounds. 

Nominal  Diameter 

No  specific  rationale  was  prov  ided  by 
the  petitioner  for  the  request  to  change 
the  language  of  Paragraph  S7.3.10  to 
substitute  "nominal  diamter"  (i.e.,  LD. 
for  hose,  O.D.  for  tubing)  in  place  of 
"nominal  internal  diameter." 
Presumably  this  change  was  intended  to 
clarify  that  traditional  hose,  which  is 
specified  by  internal  diameter  and 
tubing,  specified  by  outside  diameter, 
were  both  addressed  in  this  section  of 
the  standard.  This  part  of  Legris" 
petition  is  denied  by  the  agency. 

NHTSA  has  announced  in  past 
preambles  that  all  brake  hose  is  subject 
.0  appropriate  tests  in  Standard  No.  106, 
whether  manufactured  out  of  traditional 
rubber  material  or  the  newer  plastic 
tubing.  (39  FR  7425,  39  FR  28436.) 
Therefore  the  agency  reiterates  that 
S7.3.10  applies  to  both  hose  and  tubing, 
notwithstanding  the  use  of  the  term 
"nominal  internal  diameter."  The  term 
"nominal  internal  diameter"  was  added 
to  S7.3.10  of  the  standard  so  that  hose 
and  tubing  having  equivalent  internal 
diameters  would  be  tested  to  the  same 
tensile  strength  requirement  regardless 
of  "nominal  size."  (39  FR  28436.) 

Tensile  Strength  Test 

Section  7.3.10  requires  air  brake  hose 
assemblies  of  varying  internal  diameters 


to  withstand  specified  minimums  of 
applied  tension.  The  requirements 
distinguish  between  an  air  brake  hose 
assembly  designed  for  use  between 
frame  and  axle  or  between  a  towed  and 
a  towing  vehicle,  and  an  air  brake  hose 
assembly  designed  for  any  other 
application.  Since  they  are  exposed  to  a 
less  stressful  environment,  air  brake 
hose  assemblies  in  the  latter  category 
are  subject  to  less  stringent 
requirements  than  those  in  the  former 
group.  The  standard  requires  hose 
assemblies  in  the  latter  category  with 
nominal  internal  diameters  of  Vi  inch  or 
less  to  withstand  a  pull  of  50  pounds 
without  separating.  Paragraph  S7.3.10  of 
the  standard  specifies  tensile  load 
requirements  for  various  sizes  of  air 
brake  hose  assemblies.  The  tensile  load 
requirements  increase  as  the  internal 
diameters  of  the  assemblies  increase. 

legris'  Petition         ( 

Legris  states  in  its  petition  that 
standard  commercially  available  Type  I 
tubing  which  is  used  in  applications 
other  than  between  frame  and  axle  or 
between  a  towed  and  towing  vehicle, 
and  which  must  comply  with  the  50 
pound  load  requirement,  are  tubing  of 
sizes  V4,  Vie.  Vaz  inch,  and  '4  inch 
outside  diameter.  According  to  Legris. 
each  size  has  specifications  as  to 
nominal  wall  thickness,  varying  from 
.035  to  .040  inches  on  V4  inch  O.D.  tubing 
to  /016  to  .023  inches  on  the  Vs  O.D. 
tubing.  The  petitioner  claims  that  only 
the  V4  inch  O.D.  tubing  can  meet  the 
requirement  of  the  standard,  and  that  a 
'^  inch  O.D.  tubing  with  a  wall 
thickness  of  .016  to  .023  inches  O.D.  will 
not  withstand  a  pull  of  50  pounds. 

Legris  submitted  test  data  which 
indicate  that  a  Vg  inch  O.D.  tube  will 
break  at  a  point  between  12  to  40 
pounds.  Legris  argues  that  a  Vs  inch  O.D. 
tubing  with  a  wall  thickness  sufficiently 
strong  to  withstand  the  50  pound  pull 
test  would  have  an  internal  diameter 
reduced  to  the  point  where  the  fiovv 
capacity  of  the  tubing  would  be  too 
small  for  the  tube  to  be  practical  for  use 
in  conveying  compressed  air,  gas,  or 
liquid. 

Legris  argues  that  there  is  a  growing 
need  in  the  automotive  and  trucking 
industry  for  smaller  diameter  tubing. 
According  to  the  petitioner,  tubing  with 
smaller  diameters  costs  and  weighs  less, 
requires  less  working  room  under  the 
instrument  panel,  and  is  more  flexible 
than  tubing  with  larger  diameters  which 
results  in  faster  and  more  efficient 
plumbing.  Significantly,  L,egris  states 
that  the  smaller  sized  tubing  provides  a 
"built-in"  safety  factor  because,  in  the 
event  of  a  break  in  the  brake  line,  there 
is  lessened  air  loss  per  unit  of  time.  This 


lessened  air  loss  would  allow  the 
operator  of  a  vehicle  more  time  in  which 
to  react  to  the  brake  failure. 

Air  Loss 

According  to  the  petitioner,  most 
vehicular  air  compressors  generate 
about  12  to  13  Standard  Cubic  Feet  per 
Minute  (SCFM)  of  compressed  air  at  100 
pounds  per  square  inch  (PSI).  In  air 
brake  systems  on  these  vehicles,  an  air 
compressor  fills  the  air  tanks  and  lines 
of  the  brake  system  with  air  pressurized 
to  approximately  100  PSI.  These 
pressurized  air  reservoirs  contain  the  air 
that  is  utilized  in  the  braking  system  to 
operate  the  brakes.  The  air  generated  by 
the  compressors  is  not  channeled 
directly  to  the  vehicle's  brakes,  but  is 
stored  in  the  pressurized  air  tanks. 

Legris  states  in  its  petition  that  these 
smaller  hoses  would  be  used  in 
installations  under  the  instrument  panel 
and  in  lines  connecting  the  air  delivery 
and  pressure  gauges  to  the  air 
reservoirs.  Hoses  used  under  the 
instrument  panel,  such  as  those 
connected  to  air  pressure  gauges,  are 
considered  brake  hoses  if  they  transmit 
or  contain  the  brake  air  pressure  used  to 
apply  force  to  a  vehicle's  brakes.  This  is 
because  a  failure  of  such  as  hose  result 
in  a  loss  of  air  pressure  in  the  brake 
system.  Although  a  failure  of  air  brake 
hose  would  result  in  a  loss  of  air  from 
the  vehicle's  brake  system,  Legris  argues 
that  hoses  with  smaller  diameters  have 
a  "built-in"  safety  factor  because  Vg  inch 
O.D.  tubing  section  has  a  fiow  capacity 
of  only  approximately  6  SCFM  at  100 
PSI,  Legris  states  that  in  the  event  of  a 
break  in  such  an  air  line,  the  compressor 
would  be  able  to  compensate  for,  or 
"keep  up"  with,  any  air  loss  from  the 
leak,  thereby  avoiding  a  complete  loss 
of  braking  capability  and  allowing  more 
time  for  the  driver  of  the  vehicle  to  react 
to  the  problem. 

The  agency  has  determined  that 
Legris"  arguments  concerning  the  tensile 
test  requirement  for  tubing  Vg  inch  or 
less  in  nominal  outside  diametrer 
deserve  further  consideration.  Hence, 
the  agency  grants  that  part  of  the 
peition.  NHTSA  is  aware  that  there  is  an 
increasing  need  in  the  industry  for 
tubing  of  smaller  sizes  and  greater 
flexibility,  for  installations  under  the 
instrument  panel.  These  installations 
require  small  flexible  lines  because  of 
the  limited  working  areas  in  which  they 
are  used.  However,  the  agency  is 
concerned  about  any  potential  safety 
problems  which  may  arise  from  an 
amendment  to  S7.3.10.  Therefore, 
NHTSA  has  decided  to  solicit  comments 
on  the  issues  raised  by  the  petition 
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before  deciding  whether  a  notice  of 
proposed  rulemaking  should  be  issued. 

Legris  argues  that  a  compressor 
operating  at  12  SCFM  could  provide 
more  air  than  would  leak  from  a  failed 
tube  of  Vs  inch  or  less  O.D.,  at  engine 
speeds  above  an  idle  condition.  The 
agency  notes  that  air  brake  systems  are 
required  to  have  a  pressure  gauge  in  the 
system  and  also  a  warning  device  to 
indicate  low  air  pressure.  If  there  is  a 
failure  of  sufficient  magnitude  to  cause 
the  air  pressure  to  fall  off.  the  operator 
of  the  vehicle  would  be  given  an  audible 
or  visual  warning  when  the  pressure  in 
the  air  tanks  fell  below  60  PSI.  The 
alarm  system  and  the  capability  of  the 
compressor  to  compensate  for  air  loss 
are  factors  which  may  be  able  to 
alleviate  concerns  about  possible 
degradation  of  braking  system 
performance.  However,  the  agency 
believes  that  nominal  12  SCFM 
compressors  only  deliver  12  SCFM  at 
higher  engine  speeds.  When  the 
operator  of  a  vehicle  is  applying  the 
brakes  to  slow  the  vehicle,  the  engine  is 
not  at  rated  R.P.M  It  is  difficult  to 
reliably  predict  the  capability  of  a 
compressor  to  compensate  for  air  loss  in 
a  braking  system  in  the  variety  of 
driving  situations  that  may  be 
encountered  (e.g.,  if  the  driver  is 
pumping  the  brakes,  full  flow  capacity  of 
the  compressor  is  not  available  to 
supply  the  leak).  Further.  Nf^TSA  is 
aware  that  data  books  from  each  of  the 
three  largest  domestic  large  truck 
manufacturers  show  that  7  SCFM 
compressorj  are  offered  in  many 
models,  and  that  these  units  are 
currently  being  sold.  More  information 
is  needed  to  assess  the  effect  that 
amending  S7.3.10  would  have  on  the 
operation  of  the  braking  system  is  these 
vehicles. 

Questions  about  air  leakage  from  Vg 
inch  or  less  O.D.  tubing  and  loss  of 
braking  capacity  are  as  yet  unanswered. 
As  discussed  below,  the  agency 
specifically  seeks  comment  on  whether 
the  leakage  rate  is  too  indeterminate  to 
be  predicted. 

Tubing  Larger  Than  ' «  Inch 

The  agency  has  determined  that  if 
would  not  be  in  the  interest  of  safety  to 
lower  the  tensile  strength  load 
requirement  for  tubing  with  nominal 
internal  diameters  between  Vg  inch  and 
V*  inch.  A  tube  with  a  ^32  inch  nominal 
internal  diameter  would  allow  a  flow 
rate  of  approximately  11  SCFM.  A 
compressor  could  at  best  barely  keep  up 
at  high  engine  speed,  and  would  not 
totally  compensate  for  the  loss  of  air  at 
lower  speeds.  A  ^is  inch  tube  would 
allow  a  flow  rate  of  approximately  18 
SCFM.  In  the  event  of  a  failure  a 


compressor  could  not  keep  up  under  any 
conditions,  and  there  would  be  enough 
air  loss  to  almost  completely 
depressurize  a  brake  system. 
Accordingly,  that  part  of  Legris'  petition 
which  requests  lowering  the  tensile 
strength  load  requirement  from  50 
pounds  to  15  pounds  pull-off  load  for 
tubing  with  nominal  internal  diameters 
between  Vs  inch  and  V4  inch,  is  denied. 

SAE  Standard 

In  support  of  its  petition  to  lower  the 
tensile  strength  requirement  for  Vs  inch 
O.D.  tubing.  Legris  argues  that  Standard 
01131  of  the  Society  of  Automotive 
Engineers  (S.\E)  specifies  a  15  pound 
load  requirement  for  tubing  with  a 
nominal  outside  diameter  of  Vg  inch. 
Legris  states  that  the  tensile  strength 
requirements  of  FMVSS  No.  106  should 
be  amended  in  line  with  the  SAE 
standard.  However,  the  agency  notes 
that  the  SAE  requirements  are  based  on 
specific  preconditioning  prior  to  the 
tension  test.  The  preconditioning 
includes  soaking  the  tubing  and  fitting 
test  specimen  in  boiling  water  for  five 
minutes  and  conducting  the  tensile  test 
while  submerged  ("hot  pull  test"),  and  a 
four  cycle  preconditioning  (cold,  normal, 
hot)  prior  to  the  "conditioned  pull"  test. 
The  SAE  requirements  specify  that  the 
Vg  inch  O.D.  test  specimen  satisfy  either 
a  15  pound  tensile  load  requirement  or  a 
50  percent  elongation  requirement. 
Currently,  FMVSS  .No.  106  specifies  the 
tensile  test  to  be  conducted  at  room 
temperature.  As  elaborated  below,  the 
agency  is  interested  in  comments  on 
whether  SAE  01131  should  be  adopted 
for  Vg  inch  O.D.  tubing  (or  3/32  inch 
tubing  with  a  nominal  wall  thickness  of 
.016  inches). 

Issues 

The  agency  solicits  comments 
concerning  the  issues  raised  by  Legris' 
petition.  To  assist  in  the  evaluation  of 
the  proposed  change,  the  agency  is 
particularly  interested  in  obtaining 
comments  relating  to  the  following 
questions: 

1.  Can  the  leakage  rate  from  a 
ruptured  air  brake  hose  be  reliably 
predicted?  Are  factors  such  as  the 
location  of  the  rupture,  nominal  system 
pressure,  compressor  air  delivery  at 
various  system  pressures  and  engine 
speeds,  and  usage  of  the  brake  system 
prior  to  rupture,  too  variable  to  reliably 
determine  whether  a  certain  level  of 
leakage  is  "safety  significant"? 

2.  Legris  states  in  its  petition  that  most 
vehicular  air  compressors  generate 
about  12  to  13  SCFM  of  compressed  air 
at  100  PSI.  The  petitioner  argues  that 
since  a  Vg  inch  O.D.  tube  has  a  SCFM 
capacity  of  approximately  6  SCFM.  the 


compressor  would  be  able  to 
compensate  for  any  air  loss  resulting 
from  a  break  in  the  air  line.  Given  the 
fact  that  a  nominal  12  SCFM  compressor 
only  delivers  12  SCFM  at  higher  engine 
speeds,  are  there  any  data  showing  that 
such  a  compressor  can  compensate  for 
air  loss  from  a  break  in  a  Vg  inch  O.D. 
tube  when  operating  at  lower  engine 
speeds?  NHIS.^  has  also  obser\ed  that 
data  books  from  each  of  the  three 
largest  dom.estic  large  truck 
manufacturers  indicate  that  7  SCFM 
compressors  are  offered  in  many 
models.  Are  there  many  vehicles  in  use 
that  do  not  use  12  SCFM  air 
compressors?  What  capacity 
compressors  do  the  major  truck  and  bus 
manufacturers  use  in  new  vehicles?  Are 
there  any  data  showing  that  these 
compressors  are  able  to  compensate  for 
air  loss  from  ^  inch  O.D.  tubing,  as  the 
petitioner  claims  is  possible  for 
compressors  of  12  SCFM? 

3.  Legris  states  in  its  petition  that 
there  is  a  growing  need  in  the 
automotive  industry  to  use  smaller 
diameter  tubing  because  these  hoses 
weigh  and  cost  less,  provide  more 
working  room  under  the  instrument 
panel,  and  are  more  flexible  for  faster 
and  more  efficient  plumbing.  Is  there 
such  a  need  in  the  industry  for  smaller 
sized  hose?  To  what  extent  can  this 
need  be  quantified?  To  what  extent  can 
the  potential  benefits  of  the  smaller 
diameter  tubing  be  quantified?  How 
important  is  increased  flow  for  the 
purpose  of  installations  under  the 
instrument  panel?  Can  this  need  be  met 
with  smaller  sized  tubing  that  have  tube 
support  inserts? 

4.  Data  submitted  with  Legns'  petition 
indicate  that  the  petitioner's  tubing 
assemblies  failed  the  tensile  test 
because  the  fittings  pulled  off  the  tube, 
rather  than  from  a  tensile  failure  of  the 
tubing  Itself.  The  agency  requests 
comments  on  whether  the  probability 
that  smaller  diameter  tubing  will  either 
break  or  separate  from  their  end  fittings 
during  normal  usage  is  greater  than  that 
for  larger  diameter  tubing. 

5.  Does  the  tensile  test  for  Vi  inch  O.D. 
air  brake  tubing  currently  specified  in 
Standdrd  No.  106  preclude  the  use  of  ''g 
inch  O.D,  tubing,  i.e..  are  there  air  brake 
assemblies  using  Vg  inch  OD.  tubing 
which  can  meet  the  50  pound  load 
requirement  of  the  standard? 

6  Data  submitted  with  Legris'  petition 
indicate  that  specimens  of  Vg  inch  O  D 
tubing  withstood  35-40  pound  load.s 
when  tube  supports  were  inserted  Does 
the  use  of  tube  supports  restrict  air  flow 
through  the  tube  to  the  point  where  the 
flow  capacity  of  the  tubing  would  be  too 
small  to  be  practicable?  Would 


amending  the  tensile  test  of  Standard 
No.  106  to  require  a  tensile  load  of  35-4U 
pounds  for  %  inch  O.D.  (or  %2  inch  I.D.) 
tubing  employing  tube  supports  be 
reasonable,  given  the  current  state  of 
technology  for  smaller  sized  air  brake 
tubing? 

7.  Section  7.1  of  Standard  No.  106 
states  that  "Each  air  brake  hose 
intended  for  use  with  reusable  end 
fittings  shall  conform  to  the  dimensional 
requirements  specified  in  Table  III." 
Legris'  '/g  inch  O.D.  tubing  is  designed 
for  use  with  reusable  end  fittings.  Are 
there  air  brake  hoses  intended  for  use 
with  reusable  end  fittings.  Are  there  air 
brake  hoses  intended  for  use  with 
reusable  end  fittings  which  do  not 
conform  to  the  sizes  listed  in  Table  III? 
What  materials  do  these  hoses 
comprise? 

8.  SAE  Standard  11131  specifies  that 
'■»  inch  O.D.  tubing  shall  satisfy  either  a 
15  pounds  load  requirem.ent  in  its 
tension  test,  or  a  50  percent  elongation 
requirement.  The  tensile  strength  test 
requires  both  hot  and  cold 
preconditioning  of  the  test  specimen 
before  the  specimen  is  attached  to  the 
testing  machine.  Is  this  SAE  test 
preferable  to  the  current  tensile  test 
requirement  in  FMVSS  No.  106  which 
specifies  a  50  pound  load  requirement 
for  '  B  inch  I.D.  tubing  with  no 
preconditioning  of  the  specimen  prior  to 
testing?  Is  the  SAE  tensile  test  more 
closely  addressed  to  the  specific 
requirements  important  to  air  brake 
hoses  than  the  tensile  test  in  Standard 
No.  106? 

Economic  Effects 

The  agency  has  tentatively 
determined  that  any  rulemaking  that 
results  from  this  notice  would  not  be  a 
"major  regulation"  under  Executive 
Order  12291  or  a  significant  regulation 
under  the  Department's  Regulatory 
Policies  and  Procedures.  The  expected 
impacts  are  too  indeterminate  at  this 
time  to  conclude  whether  a  regulatory 
evaluation  would  be  appropriate.  Should 
the  agency  decide  to  proceed  with  a 
notice  of  proposed  rulemaking,  the 
decision  whether  it  is  necessary  to 
prepare  a  regulatory  evaluation  would 
be  made  at  that  time. 

The  agency  has  reviewed  this  notice 
under  the  National  Environmental  Policy 
Act  of  1969  and  determined  that  the 
changes  would  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

Review  of  this  notice  under  the 
Regulatory  Flexibility  Act  is  not 
required  since  the  Regulatory  Flexibility 
Act  does  not  apply  to  advanced  notices 
of  proposed  rulemaking.  Should  the 
agency  decide  to  proceed  with  a  notice 


of  proposed  rulemaking,  review  of  that 
notice  under  the  Regulatory  Flexibility 
Act  would  be  made  at  that  time. 

Comments  I 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  be  limited  not  to 
exceed  15  pages  in  length.  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion 
(49  CFR  553.21). 

If  a  rommenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  NflTSA.  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  Any 
claim  of  confidentiality  must  be 
supported  by  a  statement  demonstrating 
that  the  information  falls  within  5  U.S.C. 
section  552(b)(4),  and  that  disclosure  of 
the  information  is  likely  to  result  in 
substantial  competitive  damage; 
specifying  the  period  during  which  the 
information  must  be  withheld  to  avoid 
that  damage;  and  showing  that  earlier 
disclosure  would  result  in  that  damage. 
In  addition,  the  commenter,  or,  in  the 
case  of  a  corporation,  a  responsible 
corporate  official  authorized  to  speak 
for  the  corporation  must  certify  in 
writing  that  each  item  for  which 
confidential  treatment  is  requested  is  in 
fact  confidential  w  ithin  the  meaning  of 
section  552(b)(4)  and  that  a  diligent 
search  has  been  conducted  by  the 
commenter  or  previously  been  disclosed 
or  otherwise  become  available  to  the 
public. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date,  and  comments  received  after 
the  closing  date  aryi  too  late  for 
consideration  in  regard  to  the  action  will 
be  treated  as  suggestions  for  future 
rulemaking.  The  agency  will  continue  to 
file  relevant  material  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 


interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

(Sees.  103.  119,  Pub.  L  89-563,  80  Stat.  718  |15 
U.S.C.  1392,  1407);  delegations  of  Buthority  at 
49  CFR  1.50  and  501.8) 

Issued  on  March  15, 1985. 
Barry  Felrice, 

Associate  Administrator  for  Rulnmakiriji. 
[FR  Doc.  65-6642  Filed  3-19-85:  8:45  am] 
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49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Denial  of  Petition  for 
Rulemaking 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Denial  of  petition  for 

rulemaking. 

SUMMARY:  This  notice  denies  a  petition 
for  rulemaking  submitted  by  Mr.  Chuck 
Howard  requesting  the  agency  to  amend 
Federal  Motor  Vehicle  Safely  Standard 
No.  108  to  permit  a  motor  vehicle  to  be 
equipped  with  two  amber  lamps  on  the 
rear  (either  separate  or  operating 
through  the  back-up  lamps)  which  would 
be  activated  when  the  vehicle  is 
decelerating  from  speeds  greater  than  30 
miles  an  hour.  The  petition  was  denied 
because  insufficient  safety  merit  has 
been  shown  for  deceleration  warning 
systems  to  be  the  subject  for  a  national 
standard.  In  any  event.  Standard  No.  108 
does  not  prohibit  installation  of  such  a 
system  provided,  if  it  operates  through 
existing  lamps,  that  the  are  those  that 
flash  in  normal  operation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  Scheiner  (202)  426-2720. 

SUPPLEMENTARY  INFORMATION:  On  April 
25,  1983,  Mr.  Chuck  Howard,  president 
of  Safety  Alert  Co.  Inc..  of  Santa 
Monica.  California,  petitioned  for  rule- 
making to  amend  Motor  Vehicle  Safety 
Standard  No.  108  to  "allow  the  sale  of 
our  vehicle  deceleration  warning  system 
called  Safety  Alert  to  be  sold  in  all  of 
the  fifty  States."  This  petition  was 
withdrawn  on  May  6, 1983  and  a  request 
for  interpretation  made.  The  agency 
gave  these  interpretations  on  June  17 
and  August  4  but.  as  they  did  not 
provide  the  answer  sought,  Mr.  Howard 
re-filed  his  petition  on  August  5,  1983. 
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Specifically,  Mr.  Howard's  system 
was  designed  to  provide  a  flashing  light 
through  the  back-up  lamp  to  indicate 
when  an  operator  had  released  the 
accelerator  pedal;  however,  yellow 
bulbs  would  be  substituted  for  the 
original  equipment  white  ones.  He  also 
asked  whether  the  system  could  be 
wired  to  operate  through  the  hazard 
warning  system  and  through  the  rear 
turn  signals  on  vehicles  manufactured 
before  hazard  warning  systems  were 
required.  NHTSA  informed  Mr.  Howard 
that  substitution  of  yellow  bulbs  in 
back-up  lamps  would  render  a  vehicle 
noncompliant  with  the  requiref;ients  of 
Standard  .\o.  108  that  such  a  lamp  be 
white,  but  that  it  would  be  permissible 
for  his  deceleration  warning  system  to 
operate  through  any  rear  lighting  system 
that  Standard  No.  108  allows  to  flash  for 
signalling  purposes.  Thus,  operation 
through  the  back-up  lamps,  which 
Standard  No.  108  requires  to  be  steady- 
burning,  would  be  prohibited  even  if 
amber  bulbs  were  not  substituted,  .^s 
for  the  legality  of  installation  on 
vehicles  manufactured  before  the 
hazard  warning  system  was  required,  he 
was  advised  that  this  was  a  matter  to  be 
determined  under  local  law. 

In  his  re-filed  petition  Mr.  Howard 
asked  for  an  amendment  which  would 
allow  any  motor  vehicle  to  "be  equipped 
with  two  amber  lamps  on  the  rear  of  the 
vehicle  which  operates  simultaneously 
with  not  more  than  four  flashes  within 
four  seconds  after  the  accelerator  pedal 
is  in  the  deceleration  position  but  which 
will  operate  only  when  the  vehicle  is 
moving  above  30  miles  an  hour  *   *   *. 
The  amber  lamps  may  be  used  either 
separately  or  in  combination  with  the 
back-up  lights.  When  the  motor  vehicle 
is  in  reverse,  the  lights  shall  be  white  or 
have  a  light  yellowish  cast  and  shall  be 
steady  burning." 

The  NHTSA  does  not  believe  th.it 
rulemaking  should  be  conducted 
regarding  deceleration  warning  systems. 
There  are  at  least  five  studies  which 
have  evaluated  deceleration  signals. 
Representative  of  these  are  Mortimer 
and  Sturgis,  Evaluation  of  Automobile 
Rear  Lighting  and  Signalling  Systems  in 
Driver  Simulator  and  Road  Tests,  pp. 
132-34  (Highway  Safety  Research 
Institute.  1976)  and  Mortimer, 
Automotive  Rear  Lighting  and 
Signalling  Research,  pp.  237-38 
(Highway  Safety  Research  Institute, 
1970).  All  studies  known  to  NHTSA 
have  shown  that  the  deceleration  signal 
will  not  have  the  promised  effectiveness 
because  the  release  of  the  accelerator 
cannot  be  taken  as  a  reliable  indication 
that  the  brakes  will  be  subsequently 
applied.  In  some  cases,  the  deceleration 


signal  improved  the  response  time  of  the 
driver  of  the  vehicle  following  but  it  was 
often  incorrectly  interpreted  to  mean 
that  braking  was  imminent. 
Consequently,  unecessary  and  perhaps 
sudden  braking  by  the  following  vehicle 
has  the  potential  of  creating  an 
unintended  roadway  hazard. 
Accordingly,  the  agency  has  never 
advocated  such  signals  and  has 
preferred  to  allow  the  States  to  regulate 
such  systems  as  each  sees  fit.  According 
to  Mr.  Howard,  his  system  has  been 
approved  for  use  in  14  States  and  the 
agency  has  informed  him  that  under 
Standard  No.  108  there  would  be  no 
violation  if  the  system  operates  through 
the  turn  signal  system  (which  serves 
also  as  the  hazard  warning  system).  But 
the  agency  has  concluded  that 
insufficient  safety  merit  has  been  shown 
for  it  to  amend  a  national  standard  in  a 
manner  which  would  preempt  a  State 
from  either  prohibiting  Safety  Alert  and 
other  deceleration  warning  systems  or 
modifying  performance  characteristics. 

At  the  conclusion  of  the  technical 
review,  the  agency  determined  that 
there  was  not  a  reasonable  possibility 
that,  at  the  end  of  the  rulemaking 
proceeding.  Standard  No.  108  would  be 
amended  to  permit  operation  of  a 
deceleration  warning  system  through  the 
back-up  lamps  and  the  petition  was 
denied. 

The  program  official  and  attorney 
principally  responsible  for  the 
development  of  this  agency  position  are 
Kevin  Cavey  and  Taylor  Vinson 
respectively. 

(Sees.  103,  119.  and  124.  Pub.  L.  89-563,  80 
Stat.  718  (15  U.S.C.  1,392,  1407,  and  1410): 
delegations  of  authority  at  49  CFR  1.50  and  49 
CKR  501.8) 

Issuer!  on  March  15. 1985. 
BaiT>-  Felrice, 

Associutti  Administrator  for  Rulemaking. 
[FR  Doc.  85-6639  Filed  3-19-85;  8:45  am] 
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49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Motor  Vehicle  Brake  Fluids 
Brake  Hoses;  Grant  of  Petition  for 
Rulemaking 

agency:  National  Highway  Traffic 
Safety  Administraton  (NHTSA).  DOT. 
ACTION:  Grant  of  petition  for  rulemaking. 

summary:  The  agency  grants  a  petition 
for  rulemaking  submittpd  by  the  United 
States  Army  Tank-Automotive 
Command  (ATAC).  Department  of  the 
Army,  to  amend  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  106, 
Brake  Hoses,  and  FMVSS  No.  116.       ' 


Motor  Vehicle  Brake  Fluids.  AT.AC 
requests  that  Standard  .No.  106  be 
amended  to  require  brake  hose 
compatibility  with  a  fluid  that  includes 
DOT  5  characteristics,  and  that 
Standard  No.  116  be  amended  to  require 
compatibility  of  DOT  3.  DOT  4.  and 
DOT  5  brake  fluids  with  elaslomeric 
seals  and  cups  internal  to  hydraulic 
brake  system  master  and  wheel 
cylinders  The  agency  believes  that  the 
changes  suggested  by  ATAC  warrant 
further  consideration.  Therefore,  to  that 
extent,  the  agency  grants  AT.'\C's 
petition.  The  granting  of  this  petition 
does  not  necessarily  mean  that  a  rule 
will  be  issued.  The  determination  of 
whether  to  issue  a  rule  is  made  in  the 
course  of  the  rulemaking  proceeding,  in 
accordance  with  statutory  criteria. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Vernon  Bloom.  Crash  Avoidance 
Division.  .National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW.,  Washington.  D.C.  20590. 
Telephone  (202)  426-2153. 

SUPPLEMENTARY  INFORMATION:  This 
notice  grants  a  petition  for  rulemaking 
submitted  by  the  United  States  Army 
Tank-Automotive  Ccm.mand  (ATAC), 
Department  of  the  Army,  to  amend 
FMVSS  No.  106,  Broke  Hoses,  and 
FMVSS  No  116.  .Motor  Vehicle  Brake 
Fluids.  AT.AC  requests  that  Standard 
No.  106  be  amended  to  require  brake 
hose  compatibility  with  a  fluid  that 
includes  DOT  5  characteristics,  and  that 
Standard  .No.  116  be  amended  to  require 
compatibility  of  DOT  3,  DOT  4.  and 
DOT  5  brake  fluids  with  elastomeric 
seals  and  cups  internal  to  hydraulic 
brake  system  master  and  wheel 
cylinders. 

Referee  materials  are  used  in 
Standards  Nos.  106  and  116  to  test 
specimens  of  brake  hose  or  brake  fluid 
for  compliance  with  the  requirements  of 
those  safety  standards,  so  as  to  provide 
a  basis  of  comparison  between  the 
results  of  the  tests  and  the  specifications 
of  the  standards.  FMVSS  No.  106 
currently  references  only  RM-1  S.^E 
Compatibility  Fluid  as  the  referee 
material  used  to  test  the  performance  of 
hydraulic  brake  hose  and  brake  hose 
assemblies.  Standard  .No.  116  also 
references  only  RM-1  fluid  to  test  brake 
fluid  compatibility. 

RM-1  r.uid  is  a  polyglycol  type  fluid 
used  with  all  brake  fluids  in  the 
compatibility  tests  of  Standard  No.  116. 
Under  Standard  No.  116,  various  tests 
are  conducted  to  determine  the 
compatibility  between  test  specimens  of 
DOT  3.  4  or  5  brake  fluid  and  RM-1 
referee  material,  and  the  compatibility 
between  tes'  specimens  of  brake  fluid 
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and  SAE  referee  cups  mctde  of  styrene 
butrfdie.ne  rubber  (SDR). 

In  Its  petition.  ATAC  stales  that  the 
U.S.  Army  adopted  DOT  5  silicone 
brake  fluid  as  its  standd.-d  operating 
fluid  for  its  motor  vehicles  with 
hydraulic  brake  systems.  The  Army 
experienced  operational  problems  with 
aftermarket  procured  hydraulic  brake 
system  components.  It  traced  the 
problem  to  excessive  swelling  of 
elastomeric  seals  and  cups  within  the 
hydraulic  brake  system  master  cylinder 
which  was  apparently  caused  by 
incompatibility  problems  between  the 
DOT  5  brake  fluid  and  the  rubber 
components.  Since  FMVSS  .\o.  106  only 
tests  brake  hose  and  brake  hose 
assemblies  with  RM-1  Compatibility 
Fluid.  ATAC's  petition  sugoested 
amending  Standard  No.  106  to  require 
brake  hose  compatibility  with  a  fluid 
that  includes  DOT  4  and  DOT  5  brake 
fluid  characteristics. 

ATAC  also  suggested  in  its  petition 
that  Standard  No.  116  be  iynendcd  to 
include  specifications  for  wheel  cylinder 
and  master  cylinder  cups.  The  tests  in 
Standard  .No.  116  that  measure  the  effect 
of  brake  fluid  with  rubber  are  run  with 
SAE  referee  material  SBR  cups  only. 
Standard  .No.  116  does  not  contain  any 
performance  requirements  for  rubber 
brake  parts  sold  to  the  public.  The  SAE 
referee  SBR  cups  only  serve  in  Standard 
No.  116  as  reference  materials.  The 
referee  SBR  cups  are  immersed  in  the 
lest  fluid,  heated,  then  examined  for 
disintegration,  hardness  changes  and 
diametrical  changes  in  order  to  evaluate 
the  performance  of  the  test  fluid.  The 
standard  does  not  test  the  compatibility 
of  any  rubber  cups  with  any  referee 
brake  fluid.  ATAC  suggested  in  its 
petition  that  Standard  No.  116  be 
amended  to  require  that  master  and 
wheel  cylinder  cups  made  of  ethylene 
propylene  diene  monomer  rubt)er 
(EPDM)  be  compatible  with  a  DOT  3, 
DOT  4  and  DOT  5  referee  material,  and 
to  include  specifications  for  these  and 
other  rubber  components. 

The  agency  believes  that  the  changes 
suggested  by  ATAC  warrant  further 
consideration.  Therefore,  to  that  extent, 
the  agency  grants  .ATAC's  petition.  The 
granting  of  ATAC's  petition  does  not 
necessarily  mean  that  a  rule  will  be 
issued.  The  determination  of  whether  to 
issue  a  rule  is  made  in  the  course  of  the 
rulemaking  proceeding,  in  accordance 
with  statutory  criteria. 

List  of  Subjects  in  49  CFR  Fart  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 


(Sees  103.  119.  f'ub.  L.  ae-50y.  80  Slat.  71B  (15 
U.S.C.  1.192.  1407):  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued  on  March  15.  1B85. 
Barry  Felrice,  I 

Associate  Administratot  for  Ruleniaking. 
|FR  Doc.  85-6640  Filed  3-19-85:  8:45  am] 

BILLING  CODE  49ia-S»-M      i 

I 

NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Part  830        ' 

Notification  and  Reporting  of  Aircraft 
Accidents  or  Incidents  and  Overdue 
Aircraft,  and  Preservation  of  Aircraft 
Wreckage,  Mail,  Cargo,  and  Records; 
Amendments  I 

agency:  National  Transportation  Safety 

Board. 

action:  Proposed  rule. 

SUMMARY:  This  notice  proposes  to 
amend  the  Board's  existing  rules 
governing  the  notification  of  aircraft 
accidents  or  incidents  by  adding  four 
incidents  in  which  the  operator  would 
be  required  to  notify  the  Board  of  the 
occurrence. 

COMMENT  DATE:  Written  comments  may 
be  submitted  until  May  20, 1985. 
ADDRESS:  Comments  should  be 
submitted  to  the  Office  of  General 
Counsel,  National  Transportation  Safety 
Board,  800  Independence  Avenue,  SW., 
Washington,  D.C.  20594. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  M.  Stuhldreher,  General 
Counsel,  National  Transportation  Safety 
Board,  800  Independence  Avenue,  SW.. 
Washington.  D.C.  20594  (202-382-6540). 
SUPPLEMENTARY  INFORMATION:  On  May 
3.  1979  (44  FR  25889).  the  Safety  Board 
published  a  proposed  rule  which  would 
have  added  five  additional  types  of 
incidents  to  the  list  of  incidents  that 
require  immediate  notification  to  the 
Board.  In  a  rulemaking  published  on 
September  11. 1980  (45  FR  59894),  the 
Board  delayed  implementing  the 
foregoing  proposal  until  the  relationship 
of  the  Board  s  needs  to  some  anticipated 
changes  to  the  Federal  Aviation 
Administration's  (FAA)  incident 
reporting  system  became  clearer.  The 
Board  noted  at  that  time  that  most  of  the 
kinds  of  incidents  it  proposed  to  add  to 
Part  830  were  then  coming  to  the  Board's 
attention  in  sufficient  time  to  permit  the 
Board  to  undertake  an  investigation 
when  necessary. 

The  Board  now  has  concluded  that 
continued  reliance  on  the  FAA  reporting 
system  for  the  proposed  additional 
incidents  listed  herein  will  not  serve  the 


public  interest  because  valuable 
evidence,  particularly  in  the  form  of 
flight  data  and  cockpit  voice  recorders. 
frequently  is  not  available  by  the  time 
the  report  is  required  to  I'e  made  to  the 
FAA,  and,  therefore,  the  Board  may  be 
forever  precluded  from  conducting  a 
complete  investigation  of  those 
incidents  it  decides  to  study. 

Three  of  the  additional  types  of 
incidents  which  the  Board  is  proposing 
to  include  in  the  notification 
requirement  are:  (1)  A  complete  failure 
of  aircraft  electrical  or  hydraulic 
systems.  (2)  sustained  loss  of  the  power 
or  thrust  produced  by  two  or  more 
engines,  and  (3)  an  emergency 
evacuation  of  the  aircraft.  Mandatv>ry 
notification  of  these  additional  types  of 
incidents  would  serve  to  insure  that  the 
Board  is  apprised  in  a  timely  fashion  of 
these  categories  of  incidents  which  it 
has  an  interest  in  investigating  In 
addition,  including  these  occurrences  in 
the  list  of  incidents  would  trigger  the 
requirement  in  49  CFR  830.10  for 
preservation  of  evidence  including 
recorders  and  other  relevant  records. 
ThXis,  if  the  Board  decided  to  conduct  an 
investigation  of  one  of  these  incidents,  it 
would  be  assured  that  vital  evidence 
would  be  available  for  a  comprehensive 
investigation.  If  the  Board  decided  not  to 
investigate  the  incident,  the  operator 
would  be  advised  pursuant  to 
§  830.10(d)  that  it  would  not  be  required 
to  preserve  records  or  wreckage. 

Many  commercial  operators  currently 
notify  the  Board  of  the  foregoing 
incidents  although  they  ha\  e  not  been 
required  to  do  so.  and  the  additional 
burden  on  the  remaining  operators  of 
requiring  them  to  do  so  should  not  be 
significant.  Moreover,  to  reduce  the 
burden  on  the  aviation  community,  the 
Board  is  confining  the  required 
notification  of  these  incidents  to 
occurrences  involving  large  multi-engine 
aircraft  (more  than  12.500  pounds 
maximum  certificated  takeoff  weight). 

On  occasion  there  are  occurrences  in 
which  an  aircraft  does  not  incur 
substantial  damage  and  no  person 
suffers  serious  injury  or  death  but  the 
aircraft  causes  dam,age  to  other 
property.  For  example,  in  one  incident  a 
jumbo  jet  penetrated  a  passenger 
terminal  without  substaining  substantial 
damage  or  causing  serious  injury  to  any 
one.  The  occurrence  was  not  considered 
to  be  a  reportable  accident  because  of 
the  absence  of  either  substantial 
damage  to  the  aircraft  or  of  serious  or 
fatal  injuries.  Since  the  absence  of  such 
damage  and  personal  injuries  in  such 
incidents  can  be  purely  fortuitous,  the 
Board  believes  that  in  order  to  insure 
that  such  occurrences  are  properly 
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investigated  the  Board  must  be  notified 
when  an  aircraft  causes  extensive 
damage  to  property.  Therefore,  the 
Board  is  proposing  to  add  to  the  list  of 
incidents  occurrences  where  damage  to 
property  other  than  the  aircraft  exceeds 
$25,000." Because  this  is  the  first  time 
that  the  Board  has  proposed  a  dollar 
threshold  for  notification  of  aviation 
incidents,  it  is  particularly  interested  in 
com.ments  on  the  problems  such  a 
requirement  may  create  as  well  as 
views  on  the  dollar  threshold  that 
should  be  employed. 

The  four  proposed  additional 
incidents,  like  the  others  presently  set 
forth  in  §  830.5,  may  or  may  not  be 
investigated  by  the  Board,  and  reports 
will  need  to  be  filed  only  if,  as  now 
stated  in  §  830.15(a),  they  are  requested 
by  the  Board.  Also,  th^listing  of 
additional  incidents  inwhich 
notification  is  required  does  not  mean 
the  Board  will  not  investigate  other 
types  of  incidents,  if  deemed  necessary. 

Under  the  criteria  of  the  Regulatory 
Flexibility  Act,  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
rule  will  not  result  in  a  marked  increase 
in  the  number  of  incidents  for  which 
notification  must  be  made,  the  rule  has 
been  tailored  to  lessen  its  impact  on 
small  entities,  and  the  costs  of 
complying  with  the  rule  will  not  be 
substantial. 

Authority:  Title  VII.  Federal  Aviation  Act 
of  lase.  as  amended.  72  Stat.  781.  as  amended 
by  76  Stat.  921  (49  U.S.C.  1441  et  seq.).  and 
the  Independent  Safety  Board  Act  of  1974. 
Pub.  L.  93-633,  88  Stat.  2166  (49  U.S.C.  1901  et 
seq). 

List  of  Subjects  in  49  CFR  Part  830 

Administrative  practice  and 
procedure,  Aviation  safety. 

PART  830— (AMENDED] 

Accordingly,  the  Board  proposes  to 
amend  49  CFR  830.5  by  adding 
paragraphs  (a)(6)  and  (7)  as  follows: 

§  830.5    Immediate  notification. 
•         ♦         •         •         • 

(6)  Damages,  based  on  a  preliminary 
estimate,  of  more  than  $25,000  to 
property  other  than  the  aircraft. 

(7)  For  large  multi-engine  aircraft 
(more  than  12.500  pounds  maximum 
certificated  takeoff  weight): 

(i)  Complete  failure  of  aircraft 
electrical  or  hydraulic  systems; 

(ii)  Sustained  loss  of  the  power  or 
!hrust  produced  by  two  or  more  engines; 
.ind 

(iii)  An  emergency  evacuation  of  the 
lircraft. 


Signed  at  Washington,  D.C.,  on  this  12th 
day  of  March.  1985. 
|im  Burnett, 
Chairman. 
[PR  Doc.  85-6574  Filed  3-19-85;  8:45  am] 

BILLING  CODE  7533-01-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
[Docket  No.  50329-50291 

Atlantic  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Proposed  rule. 

SUMMARY:  NOAA  issues  a  proposed  rule 
(within  the  framework  of  the  1983 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas)  to  modify  buy-boat 
operating  procedures,  and  requests 
public  comment.  The  proposed  rule 
would  allow  NOAA  to  better  maintain 
the  integrity  of  the  catch  rate  limit 
system  for  the  General  category.  The 
intended  effect  is  to  prohibit  buy-boat 
operations  when  the  daily  limit  for  giant 
Atlantic  bluefin  tuna  in  the  General 
caipgory  is  one  fish  per  day  per  vessel. 
DATES:  Comments  must  be  received  by 
April  4,  1985. 

ADDRESSES:  Send  comments  on  this 
proposed  rulemaking  to  National  Marine 
Fisheries  Service.  Nortwest  Region. 
Management  Division,  State  Fish  Pier. 
Gloucester.  Massachusetts  01930-3097. 
Clearly  mark  "Comments  on  1985 
Atlantic  bluefin  tuna  proposed 
rulemaking"  on  the  outside  of  the 
envelope.  Copies  of  the  Environmental 
Assessment  (EA)  and  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
that  were  prepared  in  1983  are  available 
from  National  Marine  Fisheries  Service, 
Northeast  Region.  Services  Division, 
P.O.  Box  1109.  Gloucester, 
Massachusetts  01930-1109. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Jerome.  Jr..  617-281-3600. 
extension  325:  or  David  S.  Crestin,  617- 
281-3600,  exten.sion  253. 
SUPPLEMENTARY  INFORMATION: 

Bacl^  ground 

The  United  States  is  a  signatory 
nation  to  the  International  Convention 
for  the  Conservation  of  Atlantic  Tunas 
(the  Convention,  20  UST  2887,  TIAS 
6767).  The  Convention's  provisions 
entered  into  force  for  the  United  States 
on  March  21. 1969.  The  United  States' 


obligations  under  the  Convention  are 
prescribed  by  the  Atlantic  Tunas 
Convention  Act  of  1975  (16  U.SC.  971- 
971h)  (the  Act).  This  Act  directs  the 
Secretary  of  Commerce  (Secretary)  to 
promulgate  rules  necessary  to 
implement  recommendations  adopted  by 
the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
and  to  carry  out  the  purposes  and 
objectives  of  the  Convention.  The 
Secretary's  authority  under  the  Act  has 
been  delegated  to  the  Assistant 
Administrator  for  Fisheries.  NOAA 
(Assistant  Administrator). 

Rules  presently  governing  the  U.S. 
fishery  for  Atlantic  bluefin  tuna  are  at 
50  CFR  Part  285.  Subparts  A  and  B  (48 
FR  27755.  48  FR  35107.  49  FR  1043.  49  FR 
29798).  These  rules  implement  the 
following  recommendations  of  ICCAT; 
(1)  to  reduce  catch  levels  of  Atlantic 
bluefin  tuna  in  the  western  Atlantic 
Ocean  to  an  amount  which  would 
provide  a  broad  range  of  biological 
information  while  keeping  catch  levels 
conservative:  (2)  to  limit  the  catch  of 
Atlantic  bluefin  tuna  smaller  than  120 
centimeters  (cm)  (47  inches]  fork  length 
to  no  more  than  15  percent  by  weight  of 
the  total  catch  in  the  western  Atlantic 
Ocean:  and  (3)  to  prohibit  directed 
fisheries  for  Atlantic  bluefin  tuna  in 
spawning  areas,  such  as  the  Gulf  of 
Mexico, 

ICCAT  held  its  fourth  special  meeting 
in  Las  Palmas.  Gran  Canary  Island. 
Spain,  .November  7-13, 1984.  This 
meeting  was  preceded  by  a  meeting  of 
the  Standing  Committee  on  Research 
and  Statistics  (SCRS),  November  1-6. 
ICCAT  reviewed  the  current  restrictions 
on  fishing  for  Atlantic  bluefin  tuna  in  the 
western  Atlantic  Ocean  taking  into 
account  the  SCRS  report  which 
recommended  no  new  management 
advice.  The  United  States,  with  support 
from  Canada,  emphasized  that  in  the 
absence  of  conclusive  technical  advice 
and  data  analyses  concerning  status  of 
the  stocks  which  would  warrant  new 
management  measures,  the  existing 
conservation  program  should  continue 
for  an  additional  three  years  The 
majority  of  member  nations,  however, 
emphasized  that  the  inadequate 
information  on  the  slocks  should  not 
warrant  a  rigid  management  program  for 
a  multiple  year  period.  These  nations, 
therefore,  favored  only  a  one  year 
extension.  Since  a  consensus  on  this 
issue  was  not  reached,  the  Commission 
voted  to  extend  the  existing 
management  regime  for  one  year 

As  in  1983  and  1984.  the  total 
allowable  catch  of  Atlantic  bluefin  tuna 
in  the  western  Atlantic  Ocean  for  1985 
will  be  2.660  metric  tons  (mt)  (2.932  short 


tons  |st|),  with  allocations  of  1.387.2  mt 
(1.529  St).  573.3  mt  (632  st)  and  699.4  mt 
(771  St)  for  the  United  States.  Canada, 
and  Japan,  respectively.  The  percentage 
share  of  the  total  allowable  catch  for  the 
western  Atlantic  Ocean  remains  the 
same  for  each  nation  ;n  1985  as  it  has 
since  1982;  United  States,  52.15  percent: 
Canada.  21.55  percent;  and  Japan,  26.30 
percent.  ICCAT  considers  continuation 
of  the  1983  and  1984  management 
measures  into  1985  to  be  sound 
environmentally,  and  within  a  catch 
ranue  which  will  not  place  undue  stress 
on  the  .Atlantic  bluefin  tuna  stocks. 

Durino  1983  and  1984,  the  Atlantic 
bluefin  tuna  rules  were  modified  by  a 
series  of  amendments  and  corrections. 
NOAA  will  incorporate  those  changes 
into  the  final  rule  and  republish  the 
complete  rule  to  provide  the  public  with 
a  sirfiie  reference  for  the  rules  currently 
m  effect  for  the  1985  fishins  year. 

Proposed  Changes 

1  Day-BtHit  Opuratmns 

NO.AA  first  allowed  buy-boats  to 
operate  in  the  Atlantic  bluefin  tuna 
fishery  in  1979.  Prior  to  the  1984  fishing 
season,  they  were  usfd  primarily  after 
August  1.  when  vessels  permitted  in  the 
General  category  were  allowed  a 
multiple  daily  catch.  The  fishing  season 
for  vessels  permitted  in  the  General 
cdte^ory  be^.in  on  January  1  prior  to 
1982  and  on  June  1  from  1982  to  the 
present.  Althou.Cih  giant  Atlantic  bluefin 
tuna  arrive  in  Block  Island.  Rhode 
Island,  waters  about  June  1  in  most 
>ears,  buy-boats  rarely  operated  in  June 
or  July. 

Traditionally  during  June  and  July  and 
whenever  the  catch  was  limited  to  one 
giant  Atlantic  bluefin  tuna  per  day  per 
vessel,  successful  fishermen  would 
leave  the  fishing  grounds  for  port  where 
the  fish  could  be  sold  as  soon  as 
possible.  Proper  handling  techniques  by 
the  vessel  operator  and  rapid  transport 
to  shore  assist  in  preserv  ing  product 
quality  which  often  results  in  a  higher 
price  per  pound  paid  to  the  fisherman. 
Significant  numbers  of  vessels  leaving 
the  fishing  aiedS  for  port  after  taking  a 
fish  reduces  measurably,  over  hundreds 
of  square  miles,  the  at-sea  enforcement 
effort  necessary  to  monitor  fishing 
activities  to  prevent  violation  of  the 
daily  limit  of  one  fish  per  vessel  per  day. 
Section  285.31(p]  of  the  regulations 
requires  that  a  permitted  vessel  be  able 
to  travel  to  and  from  the  grounds  and 
fish  under  its  own  power  and  thai  its 
operator  be  able  to  secure  any  giant 
Atlantic  bluefin  tuna  caught  without  the 
assistance  of  another  vessel.  This 
provision  is  intended  both  to  discourage 
imprudent  action  on  the  part  of  novice 


fishermen  who  might  misjudge  their 
capabilities  or  those  of  their  vessel  and 
to  the  prevent  collusion  among  those 
few  who  would  overharvest  the 
resource.  The  practical  result  of  this 
measure  is  to  slow  the  harvest  and 
extend  the  season  for  the  benefit  of  the 
entire  fishery. 

In  1984.  the  catch  limit  for  the  General 
category  established  under  §  285.24 
remained  at  one  gianl  Atlantic  bluefin 
tuna  per  day  per  vessel  throughout  the 
entire  season.  NOAA  permitted  nine 
buy-boats  to  operate  In  the  fishery  in 
1984:  five  actively  participated  in  the 
fishery.  Fishermen  in  the  General 
category  voiced  many  concerns  that 
buy-boats  facilitated  violations  of  the 
daily  limit  of  one  giant  Atlantic  bluefin 
tuna  per  day  per  vesstjl  by  allowing 
vessels  to  stay  on  the  grounds  and  to 
fish  illegally  after  having  sold  their 
permitted  catch  to  the  buy-boat. 
Authorized  officers  were  deployed 
aboard  buy-boats  on  several  occasions 
to  observe  and  monitor  vessel  activity  in 
the  fishery.  The  presence  of  an 
authorized  officer  served  as  an  effective 
deterrent  for  possible  violation  of  the 
rules. 

The  rule  allowing  b|uy-boats  to 
operate  when  a  multiple  catch  rate  in 
the  General  category  is  in  effect  is  a 
reasonable  one.  Perrrrftted  vessels  in  the 
General  category  may  transfer  any 
Atlantic  bluefin  tuna  legally  caught  to  a 
buy-boat,  stay  on  the  fishing  grounds, 
and  continue  to  fish  until  the  fishing 
vessels  daily  limit  is  laken.  This  often 
results  in  a  better  quality  product 
dockside  as  the  buy-boat  generally  has 
better  capability  for  handling,  storing, 
and  transporting  nunjbers  of  giant 
Atlantic  bluefin  tuna. 

NOAA  believes,  hofivever,  that  the 
operation  of  buy-boafe  in  the  Atlantic 
bluefin  tuna  fishery  when  a  catch  rate  of 
one  giant  Atlantic  bluefin  tuna  per  day 
is  in  effect  in  the  General  category  is 
inconsistent  with  the  intent  of 
§  285.31(p)  and  §  285.24.  Buy-boat 
operations  during  this  period  do  not 
provide  substantial  benefits  other  than  a 
convenience  to  any  fishermen  properly 
equipped  to  participate  in  the  fishery. 
At-sea  observation  is  the  only  truly 
effective  method  of  monitoring  the 
interactions  between  permitted  vessels 
in  the  General  category  and  buy-boats 
on  the  fishing  grounds.  NOAA  reviewed 
the  placement  of  observers  aboard  each 
buy-boat  and  determined  that  the 
expenditures  of  tim.e  end  money  to 
provide  the  level  of  enforcement 
necessary  for  monitoring  buy-boat 
activities  when  the  catch  rate  of  one 
giant  Atlantic  bluefin  tuna  per  day  in  the 


General  category  is  in  effect,  are  not 
warranted, 

NOAA,  therefore,  proposes  to  prohibit 
buy-boat  operations  when  the  daily  limit 
for  giant  Atlantic  bluefin  tuna  is  one  per 
day  per  vessel. 

2.  Other  Proposed  Changes  Lt  the  Rvlea 

NOAA  also  proposes  several  minor 
technical  modifications  to  the  existing 
rules  for  clarity,  ease  of  understanding, 
or  enforcement.  The  following 
discussion  explains  these  proposed 
changes. 

Section  285.2.  The  definition  of 
Harpoon  Gcarhas  been  added  to 
identify  and  limit  its  use  to  that  which 
traditionally  has  been  used  in  the 
fishery  (hand  propelled).  The  effective 
use  of  any  mechanically  propelled 
harpoon  device  could  seriously 
undermine  the  management  objectives 
of  the  quota.  The  Harpoon  Bout  quota  is 
established  based  on  historical 
participation  in  the  fishery  by  users  of 
the  traditional  hand  propelled  harpoons. 
To  allow  the  use  of  a  mechanically 
propelled  harpoon  goes  against  the 
intent  of  the  rule  to  preserve  a  rather 
sm.all  and  unique  fisncry. 

The  definition  of  Land  has  been 
.  added  to  identify  its  use  in  relation  to 
the  process  of  offloading  fish. 

The  definition  of  Owner  has  been 
added  to  identify  more  clearly 
responsibility  for  the  activities  of  any 
vessel  permitted  in  the  Atlantic  bluefin 
tuna  fishery. 

The  definition  of  Tunu  has  been 
revised  to  include  the  term  Atlantic 
bonilo.  This  change  is  to  correct  an 
inadvertent  omission  which  has  been 
carried  forward  in  the  rules  for  several 
years. 

Section  ^85.22.  The  title  of  paragraph 
(d)  has  been  revised  by  adding  the 
words  Young  School  to  describe  mure 
accurately  the  size  classes  of  Atlantic 
bluefin  tuna  in  which  individuals 
measure  up  to  120  cm  fork  length  (47 
inches). 

Section  285.23.  Paragraph  [fj  has  been 
revised  to  include  the  phrase  "taken  and 
landed".  Addition  of  this  phrase  clarifies 
NOAA's  intent  that  vessels  must  land 
Atlantic  bluefin  tuna  in  the  same 
regulatory  area  in  which  the  fish  were 
caught.  This  clarification  is  considered 
necessary  to  eliminate  a  potential 
loophole  for  a  vessel  desiring  to 
circumvent  area-specific  trip-limit 
restrictions. 

Section  285.29.  The  first  sentence  of 
paragraph  (e)  was  revised  by  adding  the 
words  "must  offload  daily"  for  rule 
clarification  purposes,  NOAA  always 
has  intended  that  buy-boats  offload 
daily  to  facilitate  enforcement  of  the 
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daily  catch  rate  limits  established  in 
§  285.24. 

Srction  285.31.  Paragraph  (j)  has  been 
revised  by  adding  the  words  "other 
than"  to  the  phrase  "with  the  head 
removed".  This  clarification  more 
accurately  describes  the  two  forms  in 
which  tuna  may  be  landed.  A  new 
paragraph  (o)  has  been  added  which 
prohibits  the  operation  of  buy-boats 
when  the  catch  rate  in  the  General 
category  is  set  at  one  giant  Atlantic 
bluefin  tuna  per  day  per  vessel. 
Paragraph  (bb)  has  been  revised  by 
adding  the  words  "Harpoon  Boat".  The 
Harpoon  Boat  category  accidently  was 
omitted  from  inclusion  in  this 
prohibition  during  previous 
promulgation  of  the  rules.  Existing 
paragraphs  (o)  through  (dd)  have  been 
redesignated  (p)  through  (ee)  to 
accommodate  the  above  addition. 

Section  285.32.  Paragraphs  (a),  (b). 
.md  (c)  have  been  revised  to  make  them 
consistent  with  revisions  made  in 
§  285.31. 

Class>rication 

The  Administrator  of  NOAA  has 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  Additionally,  it  was  determined 
that  this  action  is  not  significant  under 
the  Regulatory  Flexibility  Act,  and 
because  these  regulations  do  not  change 
the  intent  of  previously  adopted  rules, 
they  do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  they  are  categorically 
excluded  from  requirements  of  iN'EPA 
and  no  F.A  or  EIS  has  been  prepared. 
Copies  of  all  previously  published 
reports  may  be  obtained  from  the  NMFS 
Northeast  Region,  Services  Division  (Sec 
ADDRESSES). 

1  he  information  collection 
requirements  for  this  Act.  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  OMB  control 
numbers  0648-0097,  -0031,  and  -0013, 
will  not  be  affected  by  any  of  the 
proposed  changes. 

The  purpose  of  this  proposal  is  to 
clarify  the  intent  of  the  rules  pertaining 
to  buy-boat  operations.  There  are  no 
expected  im.pacts  associated  with  this 
proposal  which  were  not  discussed  in 
the  1983  EA,  or  in  the  1982  regulatory 
flexibility  analysis/regulatory  impact 
review  (RFA/RIR).  or  in  the  previous 
rules. 

l.!--!  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements. 


Dated:  March  15, 1985. 
Carmen  |.  Blondin. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Senice. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  285  is  proposed 

Ut  tip  ;)n-'f'nrlnd   r)«i  fnlK1\^■^;■ 

PART  285— ATLANTIC  TUNA 
FISHERIES 

1.  The  authority  citation  for  Part  285 
reads  as  follows: 

Authorilv:  ir.  1;  S  r   Q"!  i!  srq. 

SutJpart  A—  General 

2.  Section  285.2  of  Subpart  A  is 
amended  by  adding  the  definitions  of 
"Harpoon  Gear".  "Land"  and  "Owner" 
and  revising  the  definition  of  "Tuna"  in 
alphabetical  order  as  follows: 

$  285  2     Defi'vt.ons 

Harpoon  or  hurpuon  ^ear  means 
fishing  gear  consisting  of  a  pointed  dart 
or  iron  attached  to  the  end  of  a  line 
several  hundred  feet  in  length;  the  other 
end  of  which  is  attached  to  a  flotation 
device.  Harpoon  gear  is  attached  to  a 
pole  or  stick  which  is  propelled  only  by 
hand,  and  not  by  mechanical  means. 

Land  means  to  begin  offloading  fish, 
to  offload  fish,  or  to  arrive  in  port  with 
the  Intention  of  offloading  fish. 
***** 

Owner  means,  with  respect  to  any 
vessel, 

(a)  Any  person  who  owns  that  vesseli 
in  whole  or  part;  ] 

(b)  Any  charterer  of  the  vessel, 
whether  bareboat,  time,  or  voyage;  or 

(c)  Any  person  who  acts  in  the 
capacity  of  a  charterer,  including  but  not 
limited  to  parties  to  a  management 
agreement,  operating  agreement,  or  any 
similar  agii-ement  that  bestows  control 
over  the  destination,  function  or 
operation  of  the  vessel. 
***** 

Tuna  means  albacore,  Atlantic  bluefin 
tuna,  Atlantic  bonito,  bigeye  tuna, 
skipjack  tuna,  or  yellowfin  tuna. 


Subpart  B— Atlantic  Bluefin  Tuna 

S.  Section  285.22  is  amended  by 
revising  the  heading  for  paragraph  (dj 
by  adding  "Young  School"  to  read  as 
follows: 


§285.22     Quotas. 

(d)  Purse  Seint 
School  fish.  '   ' 


■  Young  School  and 


4.  Section  285.23  ih  amer.tied  by 
revising  paragraph  ifl  to  re, id  as  follows: 

§  285.23     Incidental  catch. 

(f)  Longlines.  Subject  to  the  quotas  in 
§  285.22,  any  person  operating  a  vessel 
using  longline  gear  possessing  an 
Incidental  Catch  permit  issued  under 
§  285.21  may  land  Atlantic  bluefin  tuna 
as  an  incidental  catch.  The  amount  of 
Atlantic  bluefin  tuna  taken  and  landed 
may  not  exceed: 

(1)  Two  fish  per  \essel  per  trip  taken 
and  landed  south  of  36'00'  N.  latitude, 
and 

(2)  Two  percent  by  weight  of  all  other 
fish  aboard  the  vessel  at  the  end  of  each 
fishing  trip,  taken  and  landed  north  of 
36°00'  N.  latitude. 

■  *  *  ■  • 

5.  Section  285.29  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§285.29    I  Amended  I 


(e)  Each  operator  of  a  buy-boat,  in 
addition  to  the  above,  must  offload 
daily,  must  notify  the  Regional  Director 
of  any  offloading,  and  must  request  a 
vessel  inspection  at  least  six  hours 
before  such  offloading  by  calling  617- 
281-3G00.  extension  252,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  local  time,  or  at  all  other 
times  during  the  day  and  weekends,  by 
calling  617-992-7711.  In  making  the 
request  for  inspection,  the  owner  or 
operator  of  the  buy-boat  or  his/her 
designated  representative  must  provide 
his/her  name,  the  buy-boat's  name  and 
permit  number,  the  number  of  tuna 
received,  and  the  location  and 
anticipated  time  of  landing  in  port. 

(Approved  by  the  Office  of  Miinugcment  and 
Budget  under  OMB  control  number  084S- 
001.3) 

6.  Section  285.31  is  amended  by 
revising  paragraph  (j),  redesignating 
existing  paragraphs  (o)  through  (dd)  as 
(p)  through  (ee).  adding  a  new  paragraph 
(o),  and  revising  the  newly  redesignated 
paragraph  [cc]  as  follows: 

§285.31     Prohibitions. 

•  «  «  •  • 

(j)  To  land  any  Atlantic  bluefin  tuna 
in  forms  other  than  round,  or  other  than 
with  the  head  removed; 

•  •  *  «  • 

(o)  To  operate  a  bu\  -boat  when  the 
daily  catch  rate  for  vessels  permitted  in 
the  General  category  is  set  at  one  giant 
Atlantic  bluefin  tuna  per  day  per  vessel; 


/ 
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(cc)  To  fish  for  or  catch  Atlantic 
bluefin  tuna  with  longline  gear,  or  while 
having  longline  gear  aboard,  if  the 
vessel  is  permitted  in  the  General  or 
Harpoon  Boat  category  under  §  285.21; 

7.  Section  285.32  is  revised  m  its 
entirety  to  read  as  follows: 

§  285.32    Civil  penaities. 

(a)  Any  person  who  violati^s 
paragraphs  (a)  through  (v)  inclusive  or 
paragraphs  (y)  through  (dd),  inclusive,  of 
§  285.31  will  be  assessed  a  civil  penalty 
of  not  more  than  S25. 000  for  a  first 
violation  and  a  civil  penalty  of  not  more 
than  $50,000  for  a  subsequent  vioLitiiin. 

(b)  Any  person  who  violates 
paragraphs  (w)  or  (x),  of  §  285,31  will  be 
assessed  a  civil  penalty  of  not  more 
than  Si, 000,  and  a  civil  penalty  of  nut 
more  than  S5,000  for  a  suhscijuint 
violation. 

(c)  Any  person  who  violates 
paragraph  (eej  of  §  285.31  will  be 
assessed  a  civil  penalty  in  accordance 
With  the  criteria  set  forth  in  IB  U.S.C. 
971  e. 

IKR  Doc.  85-<i6!H  Filed  ;S-15-8.t.  2  4-  pni) 
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This   section   of   the   FEDERAL   REGISTER 
contains   documents   other   than   rules   or 
proposed   rules   that   are   applicable   to   the 
public.    Notices   of   hearings   and 
investigations,   comnmttae   meetings,   agency 
decisions   and   rulings,   delegations  of 
authority,   filing   of   petitions   and 
applications  and   agency   statements   of 
organization   and   functions  are   examples 
of   documents   appearing    m   this   pection. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Mjrch  15. 1985. 

The  Department  of  .Xgriculture  has 
submi  ted  to  OMB  for  review  the 
followng  proposals  for  the  collection  of 
informition  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  The  list  is  grouped  into  nt'v% 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection:  (3)  Form  numher(s).  if 
applicable;  (4)  How  often  the 
information  is  requested;  [5]  Who  will 
be  required  or  asked  to  report:  (fil  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  totul  number  of  hours 
needed  to  provide  the  i:;formation;  (6) 
An  indication  of  whether  section  3504(h) 
of  Pub,  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM  Room  4()4-W  Admin 
Bldg.,  Washington,  D  C  2()2.S0,  (202)  447- 
2148. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503.  Attn:  Desk 
Officer  for  USDA, 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from-^doing  so 
promptly,  you  should  ad\  ise  the  O.MB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


E.xtension 

•  Food  and  Nutrition  Service 
ATP  Reconciliation  Report 
F.N'S  46 

Monthly 

State  or  local  governments;  5.820 

responses:  47,072  hours:  not 

applicable  under  3504(h) 
F'aul  lones.  (703)  756-3427 

Kcinstateiiicnt 

•  Departmental  Administration 
Solicitation/ Award /Administration  of 

Contracts  for  Procuring  Goods  and 
Services 

On  occasion 

Individuals  or  households;  State  or  local 
governments:  Businesses  or  other  for- 
profit:  Non-profit  mstitutlons:  Small 
businesses  or  organizations:  038,800 
responses:  135.000  hours;  not 
applicable  under  3504(h) 

larry  Schreier,  (202)  447-8924 

Revision 

•  Animal  and  Plant  Health  Inspection 
Service 

9  CFR  11 — Horse  Protection  Regulations 

VS  Form  19-7 

Recordkeeping:  On  occasion;  Monthly; 

Quarterly 
Businesses  or  other  for-profit:  2,032 

responses:  1,139  hours:  not  applicable 

under  3504(h) 
W.C.  Stewart.  (301)  436-7833 
)ane  A.  Benoil. 

Departmental  Clearance  Officer 
[FR  Dor  8,5-665-l  Filed  3-19-8.S:  fl:45  Hm| 
BILUNG  CODE  »4 10-01-11 


Agricultural  Marketing  Service 

Tobacco  Inspection;  Richard  C,  Payne 
and  Thomas  B.  Hall.  Jr.;  Public  Hearing 
Regarding  Application 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  in  the  Circuit 
Courtroom  of  the  Louisa  County 
Courthouse,  Louisa.  Virginia,  beginning 
at  1:00  p,m„  e.s.t.  on  April  1, 1985.  upon 
the  application  of  Mr.  Richard  C.  Payne 
and  Mr,  Thomas  B.  Hall,  Jr,  of  Farmville, 
Virginia,  for  tobacco  inspection  and 
price  support  services  for  Type  37. 
Virginia  sun-cured  tobacco  to  be  sold  at 
Farmville,  Virginia.  Such  public  hearing 
will  be  conducted  and  evidence 
received  pursuant  to  the  joint  policy 
statement  and  regulations  governing  the 
extension  of  tobacco  inspection  and 


price  support  services  to  new  markets 
and  to  additional  sales  on  designated 
markets  (7  CFR  Part  29.  Subpart  A. 
§§29,1-29,3). 

Uu  led:  March  13. 1985. 
Karen  Darling, 

Acting  Assistant  Secretary  for  Marketjfig  and 

Inspection  Sen'ices. 

(FT?  Doc.  85-6592  Filed  3-l»-85:  8:45  amj 

BILL;KC  code   M10-02-M 


Forest  Service 

Tolyabe  National  Forest  Grazing 
Advisory  Board;  Meeting 

TheToiyabe  .National  Forcsi  Crazing 
Advisory  Board  will  meet  at  10:00  am. 
April  17, 1985,  in  the  .-Austin  Courthouse. 
Austin.  Nevada.  The  purpose  of  this 
meeting  is  to  discuss: 

1.  Allotment  Management  Planning 

2,  Utilization  of  Range  Betterment 
Fund 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notif\  the  Forest  S-jpprv;sor, 
Toiyabe  National  Forest,  1200  Franklin 
Way,  Sparks,  N'V  89431.  Telephone: 
(702)  784-5331.  Written  statements  may 
be  filed  with  the  committee  before  or 
after  the  meeting. 

Dated:  March  11, 1985. 
lames  A.  Lawrence, 

Deputy  Fcrest  S,.pt'r\  :sor 

[hK  Doc  85-(*53  F.ied  3-l^Ml.=i.  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Export  Trade  Certification  of  Review; 
Application 

AGENCY:  International  Trade 
.•\(imin;stration.  Commerce, 

action:  Notice  of  application, 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  V,  Lacy.  Director,  Ofiice  of  Export 


Trading  Company  Affairs.  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPlfMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carrieJ  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publi.sh  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  April  9, 1985  to: 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  Room  5618.  Washington. 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  85-00006." 

Applicant:  AMATEX  Export  Trade 
Association.  Inc..  P.O.  Box  6968,  Station 
B.  Greenville.  SC  29606,  Telephone:  803/ 
242-9115. 

Application  =:  85-00006. 

Date  Deemed  Submitted:  March  5. 
1985. 

Members  in  Addition  to  Applicant: 
AZTEC  Machinery  Company.  Inc. 
(Ivyland.  PA);  The  Bahnson  Company 
(Winston-Salem,  NC);  Draper 
Corporation,  (Spartanburg,  SC):  Gaston 
County  Dyeing  Machine  Company 
(Stanley,  NC):  Gessner  Company 
(Worcester,  MA);  John  D.  Hollmgsworth 
on  Wheels,  Inc.  (Greenville.  SC):  Jenkins 
Metal  Corporation  (Gastonia.  ,\C): 
Marshall  &  Williams  Company 
(Greenville,  SC);  Morrison  Textile 
Machinery  Company  (Fort  Lawn,  SC): 
Parks-Cramer  Company  (Fitchburg, 
MA);  Reed-Chatwood,  Inc.  (Gastonia, 
NC):  Southern  Machinery  Company 
(Greer,  SC);  Tubular  Textile  Machinery 
Corporation  (Woodside.  NY):  and  West 
Point  Foundry  *  Machine  Company 
(West  Point.  GA). 


Summary  of  the  Application 

A.  Export  Trade 

AMATEX  Export  Trade  Association, 
Inc.  (AMATEX)  is  a  non-profit  Delaware 
corporation  organized  in  1972  as  a 
Webb-Pomerene  export  trade 
association.  As  an  export  marketing  and 
sales  agent  for  its  members  and  other 
suppliers,  AMATEX  seeks  to  oversee 
the  establishment  of  complete  textile 
mill  projects  overseas,  including 
complete  spinning  mills,  weaving  mills, 
fully  integrated  plants  with  dyeing  and 
finishing  operations,  ard  carpet  mills 
including  yarn  manufacture  and  tufting. 
In  these  export  operations,  AMATEX 
intends  to  sell  in  the  Export  Markets 
textile  machinery  (both  new  and  used) 
and  related  auxiliary  equipment  and 
spare  parts  of  its  members  and  other 
suppliers.  These  products  are  classified 
as  Textile  Machinery  and  Parts  under 
SIC  No.  3552  and  include  opening, 
cleaning,  preparatory,  fabric  forming, 
dyeing,  drying  and  finishing  textile 
machinery  and  their  related  parts  and 
attachments  ("Products"). 

In  addition  to  coordinating  the  overall 
textile  mill  projects,  AMATEX  intends 
to  also  provide  the  following  export 
trade  services  ("Services"):  (a) 
Engineering  (including  plant  layout, 
machinery  and  manpower  requirements, 
and  purchasing  services);  (b)  economic 
analysis  for  customers;  (c)  consulting 
(including  market  and  product 
intelligence,  export-oriented  information 
services,  foreign  customer  visitation 
services,  and  selling  trip  and  trade  show 
participation  services):  (d)  financing 
(including  credit,  insiiTHnce  and 
collection  services):  (e)  shipping 
(including  consolidation,  export 
documentation,  and  freight  forwarding 
services);  and  (f)  liaison  services 
(including  liaison  with  U.S.  and  foreign 
government  agencies,  banking 
institutions,  and  trade  associations), 

B.  Export  Markets 

The  Export  Markets  in  which 
AMATEX  intends  to  operate  include  all 
parts  of  the  world  except  the  United 
States  (the  fifty  states  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  and  the  Trust  Territory  of 
the  Pacific  Islands) 


ivkie 


C.  Export  Trade  Activ/lfies  and  Methods 

of  Operation 

In  responding  to  invitations  to  bid  or 
to  sales  opportunities  in  the  Export 
Markets  on  behalf  of  its  member 
companies  or  other  suppliers,  AMATEX 
seeks  certification  to; 

(a)  Enter  into  exclusive  and  non- 
exclusive agreements  with  individual 


U.S.  suppliers  of  textile  machinery,  parts 
and  related  Services  to  act  as  their 
Export  Intermediary  in  response  to 
foreign  bid  invitations  whereby 
AMATEX  may; 

(1)  Establish  prices  and  quantities  at 
which  Products  will  be  acquired,  sold  or 
resold  in  the  Export  Markets. 

(2)  Establish  the  price  and  other  terms 
of  sale  at  which  related  Services  will  be 
acquired,  sold  or  resold  in  the  Export 
Markets, 

(c)  Contact  individual  suppliers  of  the 
Products  and  Services  specified  in  the 
invitation  to  bid  or  the  purchase 
specifications; 

(b)  Distribute  to  each  supplier  bid 
requirements,  bidding  dates,  purchase 
specifications  and  any  other  information 
provided  by  the  prospective  purchaser. 

(d)  Solicit  and  receive  independent 
quotations  for  the  Products  and  Services 
from  individual  suppliers,  provided 
AMATEX  does  not  reveal  to  any 
supplier  the  quotation  of  any  other 
supplier,  or  the  identity  of  the  supplier 
that  provided  the  quotation; 

(e)  Bring  together  from  time  to  time 
small  groups  of  suppliers  to  satisfy  the 
requirements  of  a  given  overseas  textile 
mill  project. 

Dnted:  March  15. 1985. 
Richard  H.  Shay, 
Acting  Genera!  Counsel. 
|FR  Ddc,  S-V-ft-^sg  Filed  .3-19-85:  8:45  am) 

BILUNG  CODE  3S10-0R-M 


IC-433-4021 

Preliminary  Affirmative  Countervailing 
Duty  Determinations;  Certain  Carbon 
Steel  Products  From  Austria 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producf>rs. 
or  exporters  in  Austria  of  certain  carhiin 
steel  products.  The  estimated  net 
subsidy  is  2.08  percent  ad  valorem. 

We  have  notified  the  United  States 
International  Trade  Commission  (ITC) 
of  our  determinations.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  certain 
carbon  steel  products  from  Austria  that 
are  entered  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice, 
and  to  require  a  cash  deposit  or  bond  on 
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entries  of  these  products  in  the  amount 
equal  to  the  estimated  net  subsidy. 

If  these  investigations  proceed 
normally,  we  will  make  our  final 
determinations  by  May  28.  1983. 
EFFECTIVE  DATE:  March  20.  1985 
FOR  FURTHER  INFORMATION  CONTACT: 
Mciry  Martin.  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
U.C.  20230:  telephone:  (202)  377-3464. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determinations 

Based  upon  our  investigations,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Austria  of 
certain  carbon  steel  products.  For 
purposes  of  these  investigations,  the 
following  programs  are  found  to  confer 
subsidies: 

•  Equity  Infusions; 

•  Grants  to  the  Austrian  Steel 
Industry;  and 

•  Export  Financing  Under  the 
Kontrolibank  Export  Credits  Program. 

We  determine  the  estimated  net 
subsidy  to  be  2.08  percent  ad  valorem. 

Case  History 

On  December  19,  1984.  we  receive  a 
petition  from  the  United  States  Steel 
Corporation  of  Pittsburgh.  Pennsylvania, 
filed  on  behalf  of  the  I'.S.  industry 
producing  certain  carbon  steel  products, 
in  compliance  with  the  filing 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26),  the  petition 
alleged  that  manufacturers,  producers, 
or  exporters  in  Austria  of  certain  carbon 
steel  products  directly  or  indirectly 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Act,  and  that  these  imports 
materially  injure  or  threaten  material 
injury  to  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
countervailing  duty  investigations,  and 
on  January  8.  1985,  we  initiated  such 
investigations  (50  FR  2318).  We  stated 
that  we  expected  to  issue  preliminary 
determinations  by  March  14, 1985. 

Since  Austria  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  injury 
determinations  are  required  for  these 
investigations.  Therefore,  we  notified 
the  ITC  of  our  initiation.  On  February  4, 
1985,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  an  industry  in 


the  L'niled  States  :s  materialK  injured  or 
threatened  with  materia!  injury  by 
reason  of  imports  of  hot-rolled  carbon 
steel  sheet  and  cold-rolled  carbon  steel 
plates  and  sheets  from  Austria.  The  ITC 
also  determined  that  there  is  no 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  m.aterial  injury,  or  that 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
*  reason  of  imports  of  galvanized  carbon 
steel  sheets  from  Austria  which  are 
alleged  to  be  subsidized  (50  FR  6070). 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Austria  in  Washington. 
D.C.  on  January  28, 1985.  A 
supplemental  questionnaire  was 
presented  on  February  14, 1985.  The 
government  of  Austria  and  Voest-Alpine 
AG  provided  responses  to  our 
questionnaires  on  February  28,  1985. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  are  certain  carbon  steel 
products,  which  comprise: 

•  Hot-rolled  carbon  steel  sheet;  and 

•  Cold-rolled  carbon  steel  sheet. 
These  products  are  more  fully  described 
in  the  Appendix  to  this  notice. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigations.  These 
principles  are  described  in  the 
'Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  farom  Argentina; 
Final  Affirmative  Countervaihng  Duty 
Determination  and  Countervailing  Duty 
Order."  which  was  published  in  the 
April  26.  1984  issue  of  the  Federal 
Register  (49  FR  18006). 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  in  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses,  are 
subject  to  verification.  If  the  response 
cannot  be  supported  at  verification,  and 
the  program  is  otherwise 
countervailable.  the  program  will  be 
considered  a  subsidy  in  the  final 
determination. 

There  is  only  one  known  producer  in 
Austria  of  certain  carbon  steel  products, 
Voest-Alpine  AG.  We  have  received 
information  from  the  company  and  the 
government  of  Austria.  For  purposes  of 
these  preliminary  determinations,  the 


period  for  which  we  are  measuring 
subsidization  ("the  review  period  )  is 
calendar  year  1984. 

Petitioner  alleged  that  Voebt-Alpine 
AG  has  received  massive  government 
equity  infusions  ha\  e  been  on  terms 
inconsistent  with  commercial 
considerations  We  have  consistently 
held  that  government  provision  of  equity 
does  not  per  se  confer  a  subsidy. 
Government  equity  purchases  bestow 
countervailable  benefits  only  when  they 
occur  on  terms  inconsistent  with 
commerical  considerations.  When  there 
is  no  market-determined  price  for 
equity,  it  is  necessary  to  determine 
whether  the  company  was  a  reasonable 
commercial  investment.  Voest-Alpine 
AG's  shares  are  not  publicly  traded  and 
there  is  no  market-determined  prices  for 
its  shares. 

Therefore,  we  must  determine 
whether  the  equity  infusions  into  Voest- 
Alpine  AG  were  reasonable  commercial 
investments. 

To  make  this  determination,  we 
reviewed  and  assessed  financial 
statements  from  1971  to  1983  (1984 
statements  were  not  provided).  In 
analyzing  the  financial  statements,  we 
considered  the  information  from  the 
view  point  of  an  investor.  Included  in 
this  review  we  analyzed  the  following 
data: 

•  Rate  of  return  on  sales; 

•  Rate  of  return  from  operations; 

•  Rate  of  return  on  equity: 

•  Debt  to  equity  ratio:  and 

•  Current  ratio. 

Basea  on  our  review  of  the  financial 
statements,  and  responses  of  the 
company  and  government,  we 
preliminary  determine  that  the 
governments  equity  infusions  into 
Voest-AIpine  AG  between  19~8  and  1984 
were  on  terms  inconsistent  with 
commerical  considerations.  In  its 
response,  the  government  of  Austria  and 
Voest-Alpine  .AG  provided  data  for  the 
applicable  period,  including  financial 
statements  and  debt  information. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaire,  we  preliminarily 
determine  the  following 

I  Programs  Determined  To  Confer 
Subsidies 

We  prehminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Austria  of  certain  carbon  steel 
products  under  the  following  programs: 
A.  Equity  Infusions 

Petitioner  alleged  that  equity  infusions 
info  Voest-.Alpine  AG  by  the 
government  cf  .'Austria  were  on  terms 
inconsistent  with  commercial      ^ 


considerations.  In  a  submission  dated 
February  22.  1985.  petitioner  further 
alleged  that  the  Austrian  government 
has  provided  a  subsidy  to  Voesf-Alpine 
AG  by  waiving  its  claim  to  a  nominal 
dividend  from  Osterreichische 
industrieverwaltungs-Aktiengesellshaft 
(OIAG).  the  government-owned  holding 
company  for  nationalized  enterprises, 
inclulding  Voesl-Alpine  AG.  Finally, 
petitioner  alleges  that  Voest-Alpine 
AG's  losses  were  borne  by  profit.ible 
nationalized  firms  and  mdustries  owned 
by  OIAG. 

The  responses  stale  that  Voest-Alpine 
AG  received  equity  infusions  during  the 
period  197S-1984  from  OIAG.  Portions  of 
the  equity  infusions  mto  Voest-Alpine 
AG  have  been  transferred  to  an 
affiliated  company.  Vereinigfe 
Edelstahlwerke  AG  (VEW).  Under  the 
terms  of  applicable  legislation,  Voest- 
Alpine  AG  was  required  to  transfer  the 
funds  to  VEW.  VEW  does  not  produce 
or  export  any  of  the  merchandise  under 
investigation,  and  therefore  we  do  not 
consider  equity  infusions  to  VEW  to 
benefit  the  products  under  investigation. 

As  discussed  in  the  "Analysis  of 
Programs  '  section,  we  preliminarily 
determine  that  Voest-Alpine  AG  was 
not  a  reasonable  commercial  investment 
and  was  unequityworthy  from  1978  to 
1984.  and  .  thus  the  government  equity 
infusions  between  1978  and  1984  were 
on  terms  inconsistent  with  commercial 
considerations.  Therefore,  we 
preliminarily  determine  that  these 
equity  infusions  confer  benefits  which 
constitute  a  subsidy. 

Following  the  methodology  contained 
in  the  Subsidies  Appendix,  we  have 
calculated  the  benefit  from  these  equity 
infusions  by  comparing  Voest-Alpine 
AG"s  rate  of  return  on  equity  in  1984  to 
the  national  average  rate  of  return  on 
equity  during  the  same  period.  The 
national  average  rate  of  return  on  equity 
was  taken  from  Capital  International 
Perspective.  On  this  basis  we 
preliminarily  determine  the  nut  subsidy 
to  be  .08  pcf-ient  ad  valorem. 

B.  Grants  to  'he  Austrian  Steel  Industry 

Under  I.hw  602/1981,  the  Austrian 
government  .luthorized  a  grant  of  2 
billion  Austrian  schillings  for  the 
structural  improvement  of  Voest-Alpine 
AG.  These  funds  were  disbursed 
through  OIAG  to  Voest-Alpine  AG  in 
1981  and  1982. 

Law  589/1983  further  permitted  OIAG 
to  raise  new  funds  beginning  in  1983. 
These  funds  were  to  be  used  for 
improving  the  economic  structure  of 
nationalized  industrial  enterprises.  Of 
the  funds  raised  by  OIAG  pursuant  to 
the  1983  law.  a  portion  went  to  Voest- 
Alpine  AG  in  the  form  of  equity 


infusions.  These  are  discussed  above. 
Another  portion  was  made  available  to 
Voest/Alpine  AG  in  the  form  of  Grants, 
disbursed  in  1983  and  1984. 

We  find  these  grants  to  be  limited  to  a 
specific  enterprise  or  industry  or  to  a 
specific  group  of  enterprises  or 
industries.  Therefore,  we  preliminarily 
determine  these  grants  to  be 
countervailable. 

To  calculate  the  amount  of  the  benefit 
we  have  allocated  the  grants  over  15 
years  (the  average  useful  life  of 
renewable  assets  in  the  steel  industry). 
Discount  rates  have  been  developed  for 
the  years  in  which  the  grants  were 
agreed  upon.  Therefore,  the  grants 
authorized  under  the  1981  law  have 
been  allocated  using  Voest-Alpine  AG's 
1981  weighted  cost  of  capital.  For  the 
grants  authorized  by  the  1983  law,  the 
date  of  agreement  is  not  clear. 
Apparently  the  amounts  and  the  dates 
of  disbursements  are  negotiated  by 
OIAG  and  VoestrAlpine  AG.  Therefore, 
for  grants  received  pursuant  to  the  1983 
law  we  have  used  Voest/Alpine  AG's 
weighted  cost  of  capital  in  the  year  of 
disbursement  as  the  discount  rate.  It  is 
also  unclear  whether  the  full  amount  of 
the  grant  allotted  to  1984  has  been 
disbursed.  For  purposes  of  these 
preliminary  determinations,  we  have 
treated  the  entire  allocation  as  having 
been  disbursed,  but  we  intend  to  seek 
further  clarification  during  verification. 

Based  on  this  methodology  we  find 
the  net  subsidy  conferred  by  grants  to 
be  1.95  percent  ad  valorem. 

C.  Kontrollbank  Export  Financing 

Petitioners  alleged  that  Voest-Alpine 
AG  has  received  preferential  export 
financing  from  the  Austrian  government 
in  the  form  of  loans  at  below-markef 
interest  rates.  The  government  of 
Austria's  response  states  that  it  does  not 
extend  export  financing  credits,  but  that 
such  credits  are  extended  by 
commercial  banks  through  various 
programs.  The  most  important  of  such 
programs  is  the  Statutory  Export 
Financing  Scheme  operated  by 
Osterreichische  Kontrollbank 
Aktiengesellschaft  (OKB).  The  OKB  was 
founded  in  1946  to  provide  services  not 
normally  available  from  commercial 
banks.  It  has  administered  the  official 
Austrian  Export  Credit  and  Guarantee 
Scheme  of  behalf  of  the  Federal  Ministry 
of  Finance  since  1950.  OKB's  twelve 
shareholders  are  exclusively  Austrian 
credit  institutions  of  which  two  are  large 
nationalized  banks. 

Voest-Alpine  AG  received  export 
financing  through  this  program  at 
interest  rates  lower  than  the  National 
average  short-term  interest  rate  in 
Austria  during  1984.  For  purposes  of 


these  preliminary  determinations,  we 
have  used  9.25  percent  as  the 
benchmark  for  short-term  loans.  This  is 
the  "Commercial  Bank  Lending  Rate  to 
Prime  Borrowers."  as  reported  in  World 
Financial  Markets.  Since  Kontrollbank 
export  financing  is  only  available  for 
use  by  exporters  and  the  rates  of 
interest  charged  are  less  than 
commerical  interest  rates  on 
comparable  loans,  we  preliminarily 
determine  that  the  provision  of  such 
financing  constitutes  a  countervailable 
benefit. 

The  benefit  provided  under  this 
program  was  determined  by  applying 
the  interest  rate  differential  between  the 
short-term  benchmark  and  the  interest 
rates  paid  by  Voest-Alpine  AG  on  the 
principal  amount  of  all  loans  received 
by  the  company  for  the  number  of  days 
the  loans  were  outstanding.  We  then 
allocated  the  aggregate  benefit  over  the 
value  of  exports  of  all  products 
produced  by  Voest/Alpine  AG.  On  this 
basis,  we  calculated  a  subsidy  in  the 
amount  of  0.05  percent  ad  valorem  for 
the  products  under  investigation. 

11.  Programs  determined  not  to  confer  a 
subsidy 

We  preliminarily  determine  that 
subsidies  are  not  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Austria  of  certian  carbon  steel 
products  under  the  following  programs: 

A.  Osterreichische  Investitionskredit 
TOP-1  and  TOP~2  Loans 

Petitioner  alleged  that  Voesf-Alpine 
AG  has  received  preferential  export 
financing  from  the  government  of 
Austria  through  TOP-1  and  TOP-2 
loans.  The  government  of  Austria's 
response  states  that  the  programs  are 
intended  to  further  investments  which 
are  important  for  structural  change  by 
providing  federal  interest  rate  supports 
for  credits  given  by  Austrian  banks. 
These  credits  are  refinanced  on  the 
Austrian  capital  market  by  the 
Investitionskredit  AG. 

According  to  the  government's 
response,  the  TOP-1  and  TOP-2 
programs  are  not  limited  to  export 
promotion  nor  are  they  limited  to  a 
specific  industry  or  group  of  industries. 
Therefore,  we  preliminarily  determine 
that  the  program  does  not  constitute  a 
subsidy. 

B.  Labor  Subsidies 

Petitioner  alleges  that  Voest-Alpine 
AG  has  received  benefits  from  labor 
programs  provided  by  the  Austrian 
government. 

1.  Government-Funded  Labor 
Training.  The  government  response 
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states  that  under  the  Labor  Market 

Promotion  Act,  Law  No.  31/1969. 
companies  in  Austria  may  receive  funds 
from  the  Austrian  government  for  the 
establishment  of  in-house  training 
programs  to  improve  worker  skills  or  to 
teach  workers  new  vocations.  In 
addition,  under  this  law  companies  in 
Austria  with  low  levels  of  capacity 
utilization  may  receive  funds  to  be  paid 
to  the  workers  involved  for  training 
combined  with  reduced  hours  of  work. 
Employees  whose  working  hours  are 
reduced  receive  support  payments 
compensating  them  for  the  loss  in 
earnings  sustained.  Workers  receiving 
benefits  under  this  program  spend  the 
difference  between  their  reduced 
working  hours  and  their  normal  working 
hours  in  training  programs.  The 
government's  response  states  that 
funding  for  these  labor  training 
programs  is  available  to  all  sectors  of 
Austrian  industry  and  not  just  to  the 
iron  and  steel  industry  or  to  export- 
related  industries.  Because  this  program 
is  not  related  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  we  preliminarily  determine 
that  the  program  does  not  constitute  a 
subsidy. 

2.  Special  Assistance  Act.  The  Special 
Ass  stance  Act  of  1973,  Law  No.  642/ 
1973,  provides  enhanced  unemployment 
benefits  for  former  employees  of  sectors 
of  the  economy  hit  by  the  downturn 
which  have  been  let  go  and  arc  at  least 
55  years- old  for  men  or  50  years  old  for 
women.' The  Federal  Mmister  of  Social 
Affaires  is  empowered  to  determine  by 
decree  which  sectors  of  the  economy 
warrant  application  of  the  provisions  of 
the  law.  In  a  decree  issued  on  March  21, 
1983,  the  iron  and  steel  industry  was 
included  within  the  provisions  of  this 
law.  The  government  of  Austria's 
response  states  that  payments  under 
this  law  are  made  directly  to  the 
workers  who  have  been  laid  off  by  an 
employer.  The  employer  itself  is  not 
entitled  to  any  support  or  subsidies 
under  this  law  and  is  not  relieved  from 
payment  of  any  expenses  otherwise  the 
obligation  of  such  employer.  Because 
this  program  provides  assistance  to 
workers  and  does  not  relieve  Voest- 
Alpine  AG  of  any  expenses  or 
obligations,  we  preliminarily  determine 
the  company  does  not  receive  any 
subsidy  under  this  program. 

C.  Interest  Subsidy  Program 

Petitioner  alleged  in  a  submission 
dated  January  31,  1985,  that  Voest- 
Alpine  AG  has  received  interest 
subsidies  from  the  Austrian  government. 
The  government  of  Austria's  response 
states  that  the  European  Recovery 
Program  Fund  of  Austria  administered  a 


program  from  1976-1981  aimed  at 
encouraging  industrial  projects  in 
Austria.  Under  this  program,  qualifymg 
investments  were  eligible  for  interest 
support  reducing  the  amount  of  interest 
payable  on  commercial  loans  obtained 
to  finance  such  investments.  Further,  the 
response  states  that  all  companies  in 
Austria  were  eligible  for  this  program 
and  it  was  not  confined  to  export- 
related  projects.  Because  this  program  is 
not  related  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  we  preliminarily  determine 
that  this  program  does  not  constitute  a 
subsidy. 

D.  Loan  Guaranty  Program 

Petitioner  alleged  in  a  submission 
dated  January  31. 1985,  that  Vocst- 
Alpine  AG  has  received  substantial  loan 
guarantees  from  the  Austrian 
government.  The  Austrian  government's 
response  states  that  loans  issued  by 
insurance  companies  in  Austria  must 
meet  certain  strict  requirements  for 
investment  security  according  to  section 
77  of  the  Insurance  Supervisory  Law  of 
October  18, 1976.  Because  of  these 
requirements,  commercial  loans  by 
insurance  companies  must  be 
guaranteed  by  the  government  or 
secured  by  a  pledge  of  real  estate.  The 
government  guarantees  insurance 
company  loans  to  Voest-Alpine  AG  tu 
enable  the  insurance  companies  to  find 
larger-scale  legally  eligible  investments 
for  placement  of  their  investment 
portfolios,  rather  than  to  enable  Voest- 
Alpine  AG  to  raise  funds,  which  it  is 
able  to  do  through  other  sources. 
Accordingly,  we  preliminarily  determine 
that  this  program  does  not  provide 
subsidies  to  Voest-Alpine  AG. 

in.  Programs  Determined  Not  To  Be 
Used 

We  preliminarily  determine  that 
manufacturers,  producers  or  exporters 
in  Austria  of  certain  carbon  steel 
products  did  not  use  the  following 
programs: 

.4.  Local  Incentives 

Petitioner  alleges  that  Voest-Alpine 
AG  may  have  received  benefits  from  a 
number  of  local  investment  incentives 
that  are  available  to  industries  in 
Austjia.  The  responses  state  that  for  the 
period  1968-1984,  no  local  incentives 
were  applicable  to  the  production  of  the 
merchandise  under  investigation. 

B.  Income  Tax  Deferral  on  Export  Sales 

In  a  submission  dated  January  31, 
1985.  petitioner  alleged  that  the  Austrian 
government  provides  an  export  subsidy 
by  permitting  exporters  to  deduct  from 
their  taxable  income  fifteen  percent  of 


receivables  originating  from  exports. 
The  response  of  Vocst-AIpine  AG  states 
that  Voest-Alpine  AG  does  not  benefit 
from  this  program. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  carbon  steel 
products  from  Austria  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  an  ad  valurew 
cash  deposit  or  bond  for  each  such  entry 
of  this  merchandise  at  2.08  percent  ad 
valorem.  This  suspension  will  remain  in 
effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  703(0  of 
the  Art.  we  will  notify  the  ITC  of  our 
dettrminatinns.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure  or  threaten 
mate.nal  injury  to  a  U.S.  industrv'  120 
days  after  the  Department  makes  its 
preliminary  affirmative  determinations 
or  45  days  after  its  final  affirmative 
determinations,  whichever  is  latest. 

Public  Comment 

In  accordance  with  §  355.35  of  our 
rgulations,  we  will  hold  a  public  hearing, 
if  requested,  to  afford  interested  parties 
an  opportunity  to  comment  on  these 
preliminary  determinations  at  10:00  a.m. 
on  April  17.  1984,  at  the  U.S.  Department 
of  Com.merce.  room  1851,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
D.C.  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretar\'  for  Import  Administration, 
room  B-099.  at  the  above  address  within 
10  days  of  the  publication  of  this  notice. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number:  (2)  the  number  of  participants: 
(3)  the  reason  for  attending:  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  at  least  10  copies  of  pre- 
hearing briefs  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  April  10, 
1985.  Oral  presentations  will  be  limited 
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to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accorddnce 
wiih  19  CFR  355.34,  within  30  days  of  the 
publication  of  this  notice,  at  the  above 
address  and  in  at  lest  10  copies. 

This  notice  is  published  pursuant  to 
section  703(0  of  the  Act  (19  U  S.C. 
1671b(f)). 

Dated:  March  14.  1985. 
C.  Christopher  Parlin, 

Acting  Dt'put}  Assistant  Secretary  for  Import 
A  dniinis  irati  on. 

Appendix. — Description  of  Products 

Austria 

1.  The  term  "hot-rolled  carbon  steel 
flat-rolled  products"  covers  hot-rolled 
carbon  steel  products,  whether  or  not 
corrugated,  or  crimped;  not  cold-rolled; 
not  cut,  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  clad;  01875 
inch  or  more  in  thickness  and  over  8 
inches  in  width  and  pickled,  as  currently 
provided  for  in  item  607.8320  of  the 
TSUSA:  and  not  pickled  and  in  coils;  as 
currently  provided  in  item  607.6610,  or 
under  0.1875  inch  in  thickness  and  over 
12  inches  in  width,  whether  or  not 
pickled,  whether  or  not  in  coils,  as 
currently  provided  for  in  items  607.6710, 
607.6720,  607.6730,  607.6740,  or  607.8342 
of  the  TSUSA. 

2.  The  term  "cold-rolled  carbon  steel 
flat-rolled  products  '  covers  cold-rolled 
carbon  steel  products,  whether  or  not 
corrugated  or  crimped;  whether  or  not 
painted  or  varnished  and  whether  or  not 
pickled;  not  cut,  nor  pressed,  and  not 
stamped  to  non-rectangular  shape;  not 
coated  or  plated  with  metal  and  not 
clad;  over  12  inches  in  width  and  0.1875 
or  more  in  thickness,  as  currently 
provided  for  in  item  607.8320  of  the 
TSUSA:  or  over  12  inches  in  width  and 
under  0.1875  inch  in  thickness,  whether 
or  not  in  coils  as  currently  provided  for 
in  items  607.8350,  607.8355,  or  607.8360  of 
the  TSUSA. 

(FR  Doc.  85-€665  Filed  :}-19-85;  8:45  am) 

MLLMG  COM  3StO-OS-M 
(C-401-401] 

Preliminary  Affirmative  Countervailing 
Duty  Determination;  Certain  Cartx>n 
Steel  Products  From  Sweden 

AGENCY:  Import  Administr»<ion, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 


provided  to  manufacturers,  producers, 
or  exporters  in  Sweden  of  certain 
carbon  steel  products.  The  estimated  net 
subsidy  is  3.38  percent  ad  valorem  for 
all  manufacturers,  producers,  or 
exporters  in  Sweden  of  certain  carbon 
steel  products,  except  for  Surahammars 
Bruks  AB  which  is  excluded  from  these 
preliminary  determinations. 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determinations.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  certain 
carbon  steel  products  from  Sweden  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice, 
and  to  require  a  cash  deposit  or  bond  on 
entries  of  these  products  in  the  amount 
equal  to  the  estimated  net  subsidy. 

If  these  investigations  proceed 
normally,  we  will  make  our  final 
determinations  by  May  28, 1985. 
EFFECTIVE  DATE:  March  20, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Davies,  Roy  Malmrose,  or  Vincent 
Kane,  Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  377-1784,  377-6320,  or 
377-5414. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

Based  upon  our  investigations,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Sweden  of 
certain  carbon  steel  products.  For 
purposes  of  these  investigations,  the 
following  programs  arc  found  to  confer 
subsidies: 

•  National  Government  Loans  and 
Grants;  and 

•  Regional  Development  Incentives. 

•  We  determine  the  estimated  net 
subsidy  to  be  3.38  percent  ad  valorem 
for  all  manufacturers,  producers,  or 
exporters  in  Sweden  of  certain  carbon 
steel  products,  except  for  Surahammars 
Bruks  AB  which  is  excluded  from  these 
preliminary  determinations. 

Case  History 

On  December  19, 1984,  we  received  a 
petition  in  proper  form  from  the  United 
States  Steel  Corporation  of  Pittsburgh, 
Pennsylvania,  filed  on  behalf  of  the  U,S. 
industry  producing  certain  carbon  steel 
products.  In  complianoe  with  the  filing 
requirements  of  §  356.^6  of  our 


regulations  (19  CFR  355.26),  the  petition 
alleges  that  manufacturers,  producers, 
or  exporters  in  Sweden  of  certain 
carbon  steel  products  directly  or 
indirectly  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Act,  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
countervailing  duty  investigations,  and 
on  January  8, 1985,  we  initiated  these 
investigations  (50  FR  2319).  We  stated 
that  we  expected  to  issue  preliminary 
determinations  by  March  14, 1985. 

Since  Sweden  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  injury 
determinations  are  required  for  these 
^investigations.  Therefore,  we  notified 
the  ITC  of  our  initiations.  On  February  4, 
1985,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  these  imports 
materially  injure  or  threaten  material 
injury  to  a  U.S.  industry. 

We  presented  to  the  government  of 
Sweden  in  Washington,  D.C.  a 
questionnaire  concerning  the  allegations 
on  January  25  and  a  supplemental 
questionnaire  on  February  12, 1985, 

On  February  25. 1985,  we  received 
responses  to  our  questionnaires  from  the 
government  of  Sweden,  Svenskt  Staal 
AB  (SSAB),  and  Surahammars  Bruks  AB 
(Surahammars),  the  two  Swedish 
producers  and  exporters  of  the  products 
under  investigation.  We  also  received 
information  pertaining  to  our 
questionnaire  from  Granges  AB  and 
Luossavaara-Kiirunavaara  AB  (LKAB), 

On  March  8,  petitioner  filed 
supplemental  information  with  the 
Department  in  which,  for  the  first  time, 
petitioner  alleged  that  Swedish  steel 
producers  may  be  receiving  benefits 
from  labor  subsidies,  export  financing, 
credit  guarantees,  and  municipal 
subsidies.  Due  to  the  late  submission  of 
these  allegations,  we  are  unable  at  this 
time  to  reach  a  decision  as  to  whether  or 
not  any  of  these  programs  are 
countervailable.  Pursuant  to  section  775 
of  the  Act,  however,  we  will  investigate 
these  and  any  other  programs  or 
practices  which  appear  to  confer 
subsidies  on  the  merchandise  under 
investigation. 

Scope  of  the  Investigation 

The  products  covered  by  these 
investigations  are  certain  carbon  steel 
products,  specifically  carbon  steel  plate, 
hot-rolled  carbon  steel  fiat-rolled 
products,  and  cold-rolled  carbon  steel 
flat-rolled  products  as  described  in  the 
appendix  to  this  notice. 
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Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigations.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
.Ajiril  1:6,  1984,  issue  of  the  Federal 
Register  (49  FR  1800C). 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a  ' 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determinations.  All  such  responses  are 
sufiject  to  verification.  If  the  response 
cannot  be  supported  at  verification,  and 
the  program  is  otherwise 
countervailable,  the  program  will  be 
considered  a  subsidy  in  the  final 
determinations. 

In  its  response,  Surahammars 
reported  that  it  had  exported  a  small 
quantity  of  the  products  under 
investigation  to  the  U.S.  during  the 
review  period,  but  that  the  company  had 
not  received  any  benefits  under  the 
programs  mentioned  in  our 
questionnaire.  We  accept  the 
information  in  Surahammars'  response 
and  are  excluding  Surahammars  from 
(hese  preliminary  determinations.  For 
our  final  determinations  on  this  case, 
however,  we  will  verify  Surahammars' 
response. 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  subsidization  (the  review- 
period)  is  the  calendar  year  1984.  Based 
upon  our  analysis  of  the  petition  and  the 
responses  submitted  by  the  government 
of  Sweden  and  SSAB  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

1.  Programs  Determined  to  Confer 
Subsidies 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Sweden  of  certain  carbon  steel 
products  under  the  following  programs: 

.4.  National  Government  Loans  and 
Grants 

Petitioner  alleged  that  the  Swedish 
carbon  steel  producers  ha\e  received 
preferential  loans  and  grants  from  the 
governmeht  a  part  of  a  broad  program 


for  restructuring  the  Swedish  steel 
industry. 

In  its  response,  SSAB  reported  that  it 
had  received  reconstruction  loans  and 
structural  loans  from  the  Swedish 
government.  Both  types  of  long-term 
loans  initially  were  given  ■to  SSAB  as 
part  of  the  Swedish  government's 
participation  m  the  establishment  of 
SSAB  in  1978.  Additional  reconstruction 
and  structural  loans  were  awarded  to 
SSAB  by  the  government  in  later  years. 

The  initial  set  of  reconstruction  loans 
received  by  SS.'\B  were  intended  to 
cover  expected  operating  losses  by 
SSAB  during  the  1978-1982 
reconstruction  period.  Subsequent 
reconstruction  loans  were  granted  for 
employment  promotion  purposes  and  for 
investment  in  plant  and  equipment. 
These  loans  were  interest-free  for  the 
first  three  years,  after  which  they 
carried  either  a  9.5  percent  or  11.5 
percent  interest  rate.  Any  interest  not 
paid  is  added  to  the  loan  principal  at  the 
end  of  the  fiscal  year.  For  some  of  these 
loans,  up  to  50  percent  of  the  funds 
received  may  be  written  off  at  the  end  of 
the  second  fiscal  year  after  the  initial 
disbursement,  and  the  remainder  of  the 
unpaid  principal  may  be  forgiven 
entirely  at  the  end  of  the  ninth  calendar 
year  after  disbursement.  Furthermore, 
'  principal  and  interest  payments  on  these 
loans  are  required  only  if  SSAB  decides 
to  distribute  dividends  to  its 
shareholders.  In  that  case,  SSAB  is 
obligated  to  pay  back  any  interest 
accrued  and  then  any  principal  in  a 
combined  payment  amounting  to  the 
size  of  the  dividend. 

The  structural  loans  received  by 
SSAB  were  intended  to  partially  finance 
new  investment  projects.  These  loans 
were  interest-free  for  the  first  three 
years,  after  which  they  carried  an 
interest  rate  based  on  the  prevailing 
state  loan  interest  rate  plus  a  0.25 
percent  margin.  The  interest  rate,  which 
is  adjusted  every  fifth  year,  initially  was 
5.25  percent  and  currently  is  12.50 
percent,  including  the  0.25  percent 
margin.  The  term  of  these  loans  is  25 
years,  with  no  repayments  required 
during  the  first  five  years  after 
disbursement.  A  portion  of  the  initial  set 
of  structural  loans  was  converted  by  the 
government  in  1981  into  new  equity  in 
SSAB. 

Since  all  of  these  loans  were 
authorized  under  special  government 
legislation  and  were  given  to  SSAB  on 
preferential  terms,  we  preliminarily 
determine  that  the  reconstruction  and 
structural  loans  provide 
counteravailable  benefits  to  SSAB. 

Petitioner  alleged  that  SSAB  has  been 
uncreditworthy  since  its  formation  in 
1978.  To  determine  whether  SSAB  was 


creditworthy  during  the  1978-1984 
period,  we  focused  on  the  debt-to-equity 
rates  and  the  ability  of  the  company 
through  its  operations  to  meet  interest 
obligations  and  principal  payments.  To 
make  these  decisions,  we  also  reviewed 
cash  flow,  debt  repayment,  and  interest 
expense  coverage  ratios.  Our  analysis  of 
these  factors  leads  us  to  prelirrjinarily 
determine  that  SSAB  has  been  and 
continues  to  be  creditworthy. 

We  calculated  the  benefits  conferred 
tiy  these  loans  in  accordonce  with  our 
long-term  loan  methodology  as 
contained  in  the  Subsidies  Appendix. 
For  the  benchmark  interest  rate  on 
fixed-rate  loans,  we  used  the  average 
interest  rate  en  SSAB's  own  long-term 
commercial  loans  and  bonds  for  the 
year  in  question  as  presented  in  the 
company  response.  For  the  benchmark 
interest  rate  on  variable-rate  loans,  we 
used  the  average  interest  rate  on  12- 
month  certificates  of  deposit  in  1984  To 
calculate  the  ad  valorem  benefit 
conferred  by  these  loans,  we  d:\  ided  the 
sum  of  all  1984  lo.m  benefits  by  the  total 
value  of  SSABs  1984  sales. 

Based  on  our  discussion  of  SSAB's 
cquityworthiness  in  section  II. A  below, 
we  did  not  treat  those  structural  loans 
converted  into  equity  as 
counteravailable  grants.  We  did  treat 
those  portions  of  the  reconstruction 
loans  wWtch  v.  ere  written  off  prior  to 
1985  as  grants.  In  accordance  with  the 
grant  methodology  in  the  Subsidies 
Appendix,  we  allocated  the  amount  of 
the  loan  principal  forgiven  (the  grant       * 
amount)  over  15  years  using  the 
weighted-average  cost  of  capital  in  the 
year  of  the  write-off  as  the  discount  rate. 
To  calculate  the  ad  valorem  benefit 
conferred  by  these  grants,  we  divided 
the  sum  of  all  1984  grant  benefits  by  the 
total  value  of  SSAB  s  1984  sales. 

The  estimated  subsidy  rate  for  the 
loan  and  grant  benefits  derived  from 
SSAB's  reconstruction  and  structural 
loans  is  3.21  percent  ad  valorem. 

B.  Regional  Development  Incentives 

Petitioner  alleged  that  the  Swedish 
carbon  steel  producers  have  received 
various  regional  development  incentives 
from  the  Swedish  government. 

in  its  response.  SS.AB  reported  that  it 
has  received  regional  development 
loans  and  grants  from  the  government 
including  loans  and  grants  for  location 
of  industry,  employment  and  training, 
transportation  relief,  and  tniilding  and 
construction 

Based  on  our  analysis,  we 
preliminarily  determine  that  loans  and 
grants  for  location  of  industry,  loans  and 
grants  for  various  regional  investment 
projects,  and  grants  for  regional  freight 
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relief  confer  counteravailable  subsidies. 
We  also  preliminarily  determine  that 
grants  for  employment  promotion 
schemes,  staff  training  projects,  and 
healthcare  centers  do  not  appear  to  be 
limited  to  an  industry  or  group  of 
industries  and  therefore  are  not 
counteravailable. 

Using  the  loan  and  grant 
methodologies  in  the  Subsidies 
Appendix,  we  estimate  the  subsidy  rate 
for  these  regional  development 
incentives  to  be  0.17  percent  ad  valorem. 

II.  Programs  for  Which  Additional 
Information  is  Needed 

A.  Govornniont  Equity  Infusions 

Petitioner  alleged  that  since  its 
fonnafion  in  1978  SSAB  has  received 
masive  government  equity  infusions  on 
terms  inconsistent  with  commercial 
considerations. 

We  have  consistently  held  that 
government  provision  of  equity  does  not 
perse  confer  a  subsidy.  Government 
equity  infusions  bestow  countervailable 
benefits  only  when  they  occur  on  terms 
inconsistent  with  commercial 
considerations.  When  there  is  no 
market-determined  price  for  equity,  it  is 
necessary  to  determine  whether  the 
company  is  a  resonabie  commercial 
investment.  Since  SSAB's  shares  are  not 
publicly  traded,  and  there  is  no  market- 
determined  price  for  its  shares,  we  must 
determine  whether  SS.'XB  is 
equityworthy. 

To  make  this  determination,  we 
reviewed  and  assessed  SSAB's  financial 
statement  from  1978  to  1983.  In 
analyzing  these  financial  statements,  we 
consider  the  information  from  the 
viewpoint  of  a  reasonable  investor.  The 
Department,  when  considering  the 
accounting  principles  and  practices, 
analyzes  the  impact  of  the  accounting 
practices  used  by  the  company  on  its 
overall  financial  results.  Included  in  this 
review,  we  analyzed  the  results  of  the 
following  data:  Rate  of  return  on  sales, 
rate  of  return  from  operations,  rate  of 
return  on  equity,  debt-to-equily  ratio, 
and  current  ratio. 

We  have  reviewed  the  annual  reports 
and  audited  financial  statements  of 
SSAB  for  the  1978-1983  period.  Prior  to 
the  formation  of  SSAB  in  1978.  a  five- 
year  corporate  earnings  forecast  was 
developed  and  published  in  SSAB's  1978 
annual  report,  which  projected 
profitability  by  1982.  The  losses 
experienced  by  SSAB  during  1978-1981 
appeared  to  have  resulted  from  the 
reorganizing  and  restructuring  of  the 
steel  manufacturing  facilities  acquired 
by  SSAB.  The  company's  cash  flow  was 
positive  in  all  years  except  1981.  and 


that  SSAB  reached  profitability  in  1982 
and  1983. 

Our  preliminary  review  of  the  data, 
however,  raised  issues  concerning 
certain  accounting  principles  and 
circumstances  of  SSAB's  operations. 
Additional  data  will  be  required  to  do  a 
more  precise  analysis,  to  clarify  the 
impact  of  certain  accounting  principles, 
and  to  obtain  a  further  explanation  of 
the  results  of  the  operations.  Support  for 
the  forecasted  earnings  during  the  1978- 
1983  restructuring  period,  additional 
background  on  the  SSAB  Formation 
Agreement,  and  final  results  on  the  1984 
accounting  period  are  also  needed 
before  making  our  final  determinations. 

B.  Government  Loan  Guarantees 

Petitioner  alleged  that  SSAB  and  one 
of  its  shareht)lders.  Granges  AB,  have 
benefited  from  loan  guarantees  by  the 
Swedish  government. 

The  only  loan  guarantee  program  we 
have  found  is  set  forth  in  an  October 
1981  agreement  between  Granges  AB 
and  the  government  of  Sweden,  Under 
this  agreement.  Granges  has  the  right  to 
request  that  the  government  assume  all 
or  portions  of  a  loan  which  Granges 
made  to  SSAB  at  the  nominal  loan 
amount  plus  any  accrued  interest.  The 
government's  agreement  to  assume  the 
loan  is  subject  to  various  conditions, 
among  which  is  a  provision  that 
Granges  must  first  exercise  its  right  to 
have  its  shares  in  SSAB  redeemed  by 
the  government. 

Loan  guarantees  are  countervailable 
only  if  they  are  on  tenns  inconsistent 
with  commercial  considerations.  Since 
the  government's  agreement  to  assume 
Granges'  loan  is  an  integral  part  of  the 
equity  infusion  and  restructuring 
arrangement  which  led  to  the  formation 
of  SSAB  initially,  we  are  unable  to 
determine  whether  this  agreement  was. 
consistent  with  commercial 
considerations  in  isolation,  without 
further  information  on  SSAB's 
operations.  (See  discussion  regarding 
government  equity  infusions  in  section 
II.A  above). 

C.  Research  and  Development  Subsidies 

Petitioner  alleged  that  the  Swedish 
government  helps  support  steel-oriented 
research  and  development  organizations 
in  Sweden. 

The  Swedish  Ironmasters' 
Association,  or  Jernkontoret,  is  located 
in  Stockholm.  The  Association 
participates  in  joint  research  activities 
with  practically  all  iron  and  steel 
companies  in  Sweden,  Finland,  Norway, 
and  Denmark.  Research  activities  are 
financed  in  three  ways:  Special  research 
levies  from  enterprises,  government 
grants  from  the  Swedish  Board  for 


Technical  Development,  and 
contributions  in  kind  from  the  industrial 
companies. 

The  Swedish  Institute  for  Metals 
Research,  located  in  Stockholm,  is 
sponsored  by  nearly  all  the 
Scandinavian  steel  industries.  The  basis 
for  the  activities  at  the  Institute  is  a 
triennial  agreement  between  private 
industry  and  the  Swedish  Board  for 
Technical  Development.  This  agreement 
sets  out  the  details  of  a  general  research 
program.  Under  the  current  agreement, 
the  industry  contributed  53  percent  and 
the  government  47  percent  of  the  cost. 

The  Foundation  for  Metallurgical 
Research  (MEFOS)  is  located  in  Luleaa, 
Sweden.  The  Foundation  owns  and 
operates  two  experimental  plants  called 
the  Metallurgical  and  the  Metal  Working 
Research  Plant.  Approximately  60 
percent  of  the  Foundation's  budget  is 
provided  by  Foundation  members  and 
40  percent  is  contributed  by  the 
government  through  the  Swedish  Board 
for  Technical  Development. 

To  determine  if  and  to  what  extent 
government  grants  to  these  research  and 
development  organizations  benefit  the 
Swedish  carbon  steel  industry,  we  need 
additional  information  in  three  areas:  (1) 
The  availability  of  research  and 
development  funds  provided  by  the 
Swedish  Board  for  Technical 
Development  to  other  Swedish 
industries  outside  the  steel  sector  (2) 
the  exact  scope  of  research  and 
development  done  by  the  three  research 
institutes;  and  (3)  the  degree  of 
availability  to  the  public  of  all  research 
and  development  project  results 
obtained  with  the  aid  of  government 
financing. 

D.  Inputs  at  Preferential  Prices 

Petitioner  alleges  that  SSAB  has  an 
arrangement  with  LKAB,  a  state-owned 
mining  company  in  Sweden,  under 
which  SSAB  obtains  iron  ore  at 
preferential  prices. 

We  found  that  SSAB  receives  all  of  its 
external  supplies  of  iron  ore  from  LKAB. 
In  1983  and  1984.  SSAB  reported  that  it 
received  rebates  and  price  discounts 
from  LKAB  to  promote  the  utilization  of 
iron  ore  pellets  and  trial  grades  of  iron 
ore.  Although  LKAB  has  supplied 
general  price  list  information,  and  SSA 
has  submitted  aggregate  quantity  and 
price  data  on  its  iron  ore  purchases  from 
LKAB,  we  need  additional  pricing 
information  to  ascertain  the  availability 
of  such  discounts  and  rebates  to  other 
LKAB  customers  of  similar  iron  ore 
grades. 
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Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  carbon  steel 
products  from  Sweden  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  for  each  entry  of  this  merchandise 
in  the  amount  of  the  estimated  ad 
valorem  subsidy  rate.  The  estimated  net 
subsidy  is  3.38  percent  ad  valorem  for 
all  manufacturers,  producers,  Qr 
exporters  in  Sweden  of  certain  carbon 
steel  products,  except  for  Surahammars 
Bruks  AB  which  is  excluded  from  these 
preliminary  determinations.  This 
suspension  will  remain  in  effect  until 
further  notice. 

ITC  Nolincation 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  ail  privileged  and  confidential 
information  in  our  files,  provided  in  ITC 
confirms  that  it  will  not  disclose  such 
information,  either  publicly  or  under  an 
administrative  protective  order,  without 
the  written  consent  to  the  Deputy 
Assistant  Secretary  for  Import 
.Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure  or  threaten 
material  injury  to  a  U.S.  industry  120 
days  after  the  Department  makes  its 
preliminary  affirmative  determinations 
or  45  days  after  its  final  affirmative 
determinations,  whichever  is  latest. 

Public  Comment 

In  accordance  with  §  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
these  preliminary  determinations  at  2:Q() 
p.m.  on  April  16.  1983.  at  the  U.S. 
Department  of  Commerce,  room  1414. 
14lh  Street  and  Constitution  Avenue, 
NW.,  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  Room  B-099.  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number:  (2)  the  number  of  participants: 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  at  least  10  copies  of  pre- 


hearing briefs  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  April  11. 
1985.  Oral  presentaions  will  be  limited 
to  issues  raised  in  the  briefs. 

All  written  views  should  be  filed  in 
accordance  with  19  CFR  355.34.  within 
30  days  of  the  publication  of  this  notice, 
at  the  above  address  in  at  least  10 
copies. 

This  notice  is  published  pursuant  to 
section  703(f)  of  the  Act  (19  U.S.C. 
1671b(n)- 
C.  Christopher  Parlin,  • 

A  vtiriji  Deputy  Assistant  Secretary  for  Import 
A  dm  ill  istra  tion. 

March  14. 1985. 

.Appendix. — Description  of  Products 

Sweden 

1.  The  term  "carbon  steel  plate" 
covers  hot-rolled  carbon  steel  products, 
whether  or  not  corrugated,  or  crimped; 
not  pickled;  not  cold-rolled;  not  in  coils, 
not  cut,  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width;  as  currenty  provided  for 
in  item  6Ci7.6620,  and  607.6625  of  the 
TSUSA.  Semi-finished  products  of  solid 
rectangular  cross-section  with  a  width 
at  least  four  times  the  thickness  and 
processed  only  through  primary  mill  hot- 
rolling  are  not  included. 

2.  The  term  "hot-rolled  carbon  steel 
flat-rolled  products  "  covers  hot-rolled 
carbon  steel  products,  whether  or  not 
corrugated,  or  crimped:  nc.it  cold-rolled; 
not  cut.  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width;  pickled,  as  currently 
provided  for  in  term  60", 8,320  of  the 
TSUSA:  and  not  pickled  and  in  coils;  as 
currently  provided  in  item  607.6610.  or 
under  0.1875  inch  in  thickness  and  over 
12  inches  in  width,  whether  or  not 
pickled,  whether  or  not  in  coils,  as 
currently  provided  for  in  items  607.6710, 
607.6720,  607.6730.  607.6740.  or  607.8342 
of  the  TSUSA. 

3.  The  term  "cold-rolled  carbon  steel 
flat-rolled  products  "  covers  cold-rolled 
carbon  steel  products,  whether  or  not 
corrugated  or  crimped;  whether  or  not 
painted  or  varnished  and  w-hether  or  not 
pickled;  not  cut.  not  pressed,  and  not 
stamped  to  non-rectangular  shape:  not 
coated  or  plated  with  metal  and  not 
clad;  over  12  inches  in  width,  and  0.1875 
inch  or  more  in  thickness,  as  currently 
provided  for  in  item  607.8320  of  the 
TSUSA:  or  over  12  inches  in  width  and 
under  0.1875  inch  in  thickness,  whether 
or  not  in  coils;  as  currently  provided  for 


in  items  607.8350.  607.8355,  or  607.8360  of 
the  TSUSA. 

(PR  Doc.  85-6664  Filed  3-19-85;  8:45  amj 
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Preliminary  Affirmative  Countervailing 
Duty  Determinations;  Certain  Carbon 
Steel  Products  From  Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

ACTION:  Notice. 

SUMMARY:  We  preliminarily  determine 

that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Venezuela  of  certain 
carbon  steel  products.  The  estimated  net 
subsidy  for  each  product  subject  to 
these  investigations  is  76.26  ad  va/oi^i. 

We  have  notified  the  United  States   >, 
International  Trade  Commission  (ITC)    ' 
of  our  determinations.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  certain 
carbon  steel  products  from  Venezuela 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice. 
and  to  require  a  cash  deposit  or  bond  on 
entries  of  these  products  in  the  amount 
equal  to  the  estimated  net  subsidy. 

If  these  investigations  proceed 
normally,  we  will  make  our  final 
determinations  by  May  28,  1985 
EFFECTIVE  DATE:  March  20,  1985, 
FOR  FURTHER  INFORMATION  COI«TACT: 
Terry  Link  or  Tom  Bombelles.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  .\W.. 
Washington.  DC.  20230;  telephone:  (202) 
377-0189  or  (202)  377-31-4 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determinations 

Based  upon  our  investigations,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
are  being  provided  to  manufacturers. 
producers,  or  exporters  in  Venuzuela  of 
certain  carbon  steel  products.  For 
purposes  of  these  investigations,  the 
following  programs  are  found  to  confer 
subsidies: 

•  Preferential  Government  Credit: 

•  Export  Certificates  for  Credit 
Against  Income  Taxes; 


•  Sales  Tax  Exemption; 

•  Multiple  Exchange  Rates: 

•  Government  Equity  Infusions. 
We  preliminarily  determine  the 

estimated  net  subsidy  for  each  product 
subject  to  these  investigations  to  be 
72.26  percent  ad  valorem. 

Case  History 

On  December  19. 1984.  we  received  a 
petition  in  proper  form  from  the  United 
States  Steel  Corporation  filed  on  behalf 
of  the  U.S.  industries  producing  hot- 
rolled  carbon  steel  flat-rolled  products 
(hot-rolled  sheet),  cold-rolled  carbon 
steel  flat-rolled  products  (cold-rolled 
sheet),  carbon  steel  plate,  and 
galvanized  carbon  steel  sheet.  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  our  regulations  (19  CFR 
355.26).  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  these  products  directly 
or  indirectly  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Act,  and  that  these 
imports  materially  injure  or  threaten 
material  injury  to  a  U.S.  industry. 

We  found  that  the  petition  cont.jined 
sufficient  grounds  upon  which  to 
unitiate  countervailing  duty 
investigations,  and  on  January  8,  1985. 
we  initiated  such  investigations  (50  FR 
1905).  We  stated  that  we  expected  to 
issue  preliminary  determinations  by 
March  14,  1985.  " 

On  January  23, 1985,  the  Bethlehem 
Steel  Corporation  of  Bethlehem, 
Pennsylvania  entered  an  appearance  to 
become  a  party  to  the  proceeding  in 
these  investigations. 

Since  Venezuela  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)(3)  of  the  Act,  an  injury 
determination  is  required  for  these 
investigations.  Therefore,  we  notified 
the  ITC  of  our  initiations.  On  February  4, 
1985,  the  ITC  determined  that  there  is  a    ■ 
reasonable  indication  that  imports  of 
hot-rolled  sheet,  cold-rolled  sheet,  and 
carbon  steel  plate  (hereinafter  referred 
to  as  certain  carbon  steel  products) 
materially  injure  or  threaten  material 
injury  to  a  US.  industry.  The  ITC  also 
determ'nL'd  that  there  is  no  reasonable 
indication  that  imports  of  galvanized 
carbon  steel  sheet  materially  injure  or 
threaten  material  injury  to  a  U.S. 
industry.  Consequently,  we  have 
terminated  our  investigation  with 
respect  to  galvanized  carbon  steel  sheet. 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Venezuela  in 
Washington,  DC.  on  January  25, 1985. 
On  February  25,  1985,  we  received 
responses  to  our  questionnaire  from  the 
government  of  Venezuela  and  from 
C.V.G.  Siderurgica  Del  Orinoco,  C.A. 


(SIDOR),  the  only  known  producer  and 
exporter  in  Venezuela  of  certain  carbon 
steel  products  to  the  United  States.  On 
February  13. 1985.  we  presented  a 
supplemental  questionnaire  to  the 
government  of  Venezuela  in 
Washington,  DC.  We  received  a 
response  to  this  supplemental 
questionnaire  on  March  1,  1985. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  are  certain  carbon  steel 
products,  which  are  fully  described  in 
the  Appendix  to  this  notice. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigations.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26, 1984,  issue  of  the  Federal 
Register  (49  FR  18(X)(i). 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses  are 
subject  to  verification.  If  the  response 
cannot  be  supported  at  verification,  and 
the  program  is  otherwise 
countervailable,  the  program  will  be 
considered  a  subsidy  in  the  final 
determination. 

For  purposes  of  these  preliminary 
determinations,  the  period  for  which  we 
are  measuring  subsidization  ("the 
review  period")  is  the  calendar  year 
1984. 

Petitioner  alleges  that  SIDOR  is  both 
unequityworthy  and  uncreditworthy. 
We  have  consistently  held  that 
government  provision  of  equity  does  not 
per  se  confer  a  subsidy  Government 
equity  purchases  bestow 
countervailable  benefits  only  when  they 
occur  on  terms  inconsistent  with 
commercial  considerations  When  there 
is  no  market-determined  price  for 
equity,  it  is  necessary  to  determine 
whether  equity  purchases  in  the 
company  are  reasonable  commercial 
investments.  SIDOR's  shares  are  not 
publicly  traded  and  there  are  no  market- 
determined  prices  for  its  shares. 
Therefore,  we  must  determine  whether 


SIDOR  is  "equityworthy"  for  the  period 
1980  through  1984. 

To  make  this  determination,  we 
reviewed  and  assessed  financial 
statements  from  1977  to  1984.  We  also 
examined  a  World  Bank  study 
submitted  by  the  government  of 
Venezuela.  In  analyzing  the  financial 
statements,  we  considered  the 
information  from  the  viewpoint  of  an 
investor.  The  Department,  when 
considering  accounting  principles  and 
practices,  analyzes  the  impact  of  the 
accounting  practices  used  by  the 
company  on  its  overall  financial  results. 
In  this  review,  we  analyzed  the  results 
of  the  following  ratios; 

•  Rate  of  return  on  sales; 

•  Rate  of  return  from  operations: 

•  Rate  of  return  on  equity; 

•  Debt  to  equity:  and 

•  Current  ratio. 

Based  on  our  review  of  the  financial 
statements  and  the  company  and 
government  responses,  we  determine 
that  the  government's  equity  infusions 
into  SIDOR  were  on  terms  inconsistent 
with  commercial  considerations  for  1980 
through  1984.  Although,  for  these 
preliminary  determinations,  we  did  not 
evaluate  whether  SIDOR  was 
equityworthy  from  1976  through  1979. 
we  will  make  such  an  evaluation  for  our 
final  determinations. 

To  determine  whether  SIDOR  is 
creditworthy  when  it  received 
government  loans,  we  examined  the 
debt  to  equity  ratio  and  the  ability  of  the 
company,  through  its  operations,  to  meet 
its  interest  obligations  and  principal 
payments.  In  addition  to  the  above 
mentioned  ratios,  we  also  reviewed 
SIDOR's  cash  flow,  debt  repayment 
performance,  and  interest  expense 
coverage  ratio.  Our  analysis  of  these 
factors  leads  us  to  conclude  that  SIDOR 
was  creditworthy  for  the  period  1972 
through  1976. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaire,  we  preliminarily 
determine  the  following: 

I.  Programs  Determined  To  Confer 
Subsidies 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  certain  carbon  steel 
products  under  the  following  programs: 

A.  Preferential  Government  Credit 

1.  Ministry  of  Finance  Loan.  Petitioner 
alleges  that  SIDOR  receives  large  low- 
cost  loans  directly  from  the  government 
and  government  agencies  at  preferential 
interest  rates.  Furthermore,  it  is  alleged 
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that  SIDOR  is  an  uncreditworthy 
borrower. 

According  to  SIDOR's  response,  it 
received  a  bolivares  (Bs.)  817  million 
loan  from  the  Ministry'  of  Finance  (MOF) 
in  1977,  which  was  outstanding  during 
the  review  period.  MOF  rever 
established  terms  for  this  loan  and 
SIDOR  has  never  made  principal  or 
interest  payments.  In  1981,  the  MOF 
indicated  to  SIDOR  that  it  would 
convert  this  loan  to  equity,  but  it  has  not 
yet  done  so. 

In  its  responses,  the  government 
provided  no  information  on  the 
availability  of  MOF  loans.  Because 
respondents  provided  no  information 
that  MOF  loans  are  not  limited  to  a 
specific  enterprise,  or  industry  or  group 
of  enterprises  or  industries,  and  because 
a  loan  with  zero  interest  is  on  terms 
inconsistent  with  commercial 
considerations,  we  preliminarily 
determine  that  this  loan  is 
countervailabie. 

Since  SIDOR  does  not  know  from  year 
to  year  if  this  loan  will  be  converted  to 
equity,  we  treat  this  loan  as  a  one  year 
loan  with  a  zero  percent  rate  of  interest. 
To  calculate  the  benefit  from  this  loan, 
we  compared  the  zero  percent  interest 
rate  to  the  national  average  short-term 
rate  for  commercial  loans  (the  short- 
term  prime  rale  published  by  Morgan 
Guaranty  in  World  Financial  Markets] 
and  allocated  the  benefit  over  total 
sales  value.  On  this  basis,  we  calculate 
an  estimated  net  subsidy  of  2.14  percent 
ad  valorem. 

2.  Loan  Through  the  Venezuelan 
Investment  Fund.  Petitioner  alleges  that 
the  Venezuelan  Investment  Fund  (FIV), 
a  government-owned  agency,  provides 
large,  low-cost  loans  to  Venezuelan 
steel  producers. 

According  to  its  response,  SIDOR  had 
one  loan  from  the  FIV  outstanding 
during  the  period  of  review.  Because  the 
government  of  Venezuela  has  provided 
no  information  that  FIV  loans  are  not 
limited  to  a  specific  enterprise  or 
industry,  we  preliminarily  determine 
that  these  loans  are  limited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries. 

As  outlined  in  the  Subsidies 
Appendix,  this  appropriate  benchmark 
for  long-term  loans  will  be  company 
specific,  unless  the  company  lacks 
adequate  commercial  loan  experience. 
In  its  response,  SIDOR  states  that  it  had 
no  other  outstanding  bolivares  loans 
during  the  review  period.  Therefore,  for 
the  purposes  of  these  preliminary 
determinations,  we  are  using  a  national 
average  long-term  rate  for  our 
benchmark,  which  is  the  yield  on  long- 
term  corporate  bonds,  published  by 
.Morgan  Guaranty  in  World  Financial 


Markets.  Using  this  rate  as  our 
benchmark,  we  find  that  the  interest 
rate  on  the  FIV  loan  is  preferential  and 
as  such  confers  a  benefit  which 
constitute  a  domestic  subsidy. 

To  calculate  the  benefit  from  this 
loan,  we  used  the  methodology 
described  in  the  Subsidies  Appendix  for 
long-term  loans.  We  then  allocated  this 
benefit  over  total  sales.  On  this  basis, 
we  calculate  an  estimated  net  sibsidy  of 
2/02  percent  ad  valorem. 

B.  Export  Certificates  for  Credit  Against 
Income  Taxes 

Petitioner  alleges  that  Venezuelan 
steel  exporters  receive  certificates  to 
encourage  exports,  which  may  be  sold 
for  cash  or  used  to  pay  income  taxes. 
The  value  of  the  certificate  is  based  on  a 
percentage  of  the  f.o.b.  value  of  the 
exported  merchandise. 

According  to  the  responses  of  the 
government  of  X'enezuela  and  SIDOR, 
under  this  program  a  certain  percentage 
of  an  export  shipment's  value  is 
returned  to  the  exporter.  The  percentage 
of  the  return  depends  on  the  proportion 
of  domestic  content  of  the  merchandise 
and  certain  policy  objectives  of  the 
government,  such  as  maintaining  a  high 
rate  of  employment.  Upon  export,  a 
shipper  receives  an  export  certificate 
specifying  the  amount  to  be  returned  to 
the  exporter.  This  amount  is  determined 
by  multiplying  the  exporter's  allowable 
rebate  percentage  by  the  f.o.b.  value  of 
the  export  in  dollars.  This  dollar  value  is 
then  converted  to  bolivares  at  a  rate  of 
Bs.  7.5  to  the  dollar.  The  certificate, 
along  with  accompanying  shipping  and 
sales  documents,  must  be  sent  to  the 
Central  Bank,  which  then  issues  the 
export  bond.  This  bond  may  be  sold  for 
cash  or  used  to  pay  taxes.  Because  this 
program  is  limited  to  exporters  and  does 
not  operate  to  rebate  any  indirect  taxes, 
we  preliminarily  determine  that  this 
program  confers  an  export  subsidy  on 
the  products  under  investigation. 

To  calculate  the  benefit,  we  multiplied 
the  percentage  rebate  for  which  SIDOR 
is  eligible  by  the  f.o.b.  value  of  SIDOR's 
exports  in  dollars.  We  then  multiplied 
this  amount  by  7.5  to  determine  the 
value  of  the  benefit  in  bolivares. 
Allocating  this  benefit  over  total  export 
sales,  we  calculate  an  estimated  net 
subsidy  of  9.91  percent  ad  valorem. 

C.  Sales  Tax  Exemption 

According  to  the  response  of  the 
government  of  Venezuela.  SIDOR  has 
negotiated  with  the  municipal 
authorities  in  the  Province  of  Guayana, 
where  SIDOR's  steel  making  facilities 
are  located,  for  an  exemption  from  the 
payment  of  municipal  sales  taxes.  We 
have  no  evidence  that  the  municipal 


authorities  have  negotiated  such  an 
exemption  with  any  other  enterprises  or 
industries.  Because  this  tax  exemption 
appears  to  be  limited  to  a  specific 
enterprise,  we  preliminarily  determine 
that  this  exem.ption  constitutes  a 
domestic  subsidy. 

To  calculate  the  benefit  from  this  tax 
exemption,  we  allocated  the  total 
amount  of  sales  taxes  exempted  during 
the  review  period  over  total  sales.  On 
this  basis,  we  calculate  an  estimated  net 
subsidy  of  0.16  percent  ad  valorem. 

D.  Multiple  Exchange  Rates 

On  February  22, 1983.  the  government 
of  Venezuela  authorized  the 
establishment  of  a  multiple  exchange 
rate  system  after  more  than  19  years  at  a 
fixed  rate  system  of  4. 30  bolivares  (Bs.) 
to  the  dollar.  In  its  response  the 
government  of  Venezuela  stated  that 
this  change  in  the  exchange  rate  was 
made  in  an  attempt  to  gradually  devalue 
the  bolivare  while  avoiding  the 
inflationary  impact  of  a  sudden 
devaluation. 

The  Central  Bank  of  Venezuela  (CBV) 
and  the  Ministry  of  Finance  (MOF) 
signed  an  Exchange  Agreement  on 
February  28, 1983.  establishing  a  four- 
tiered  exchange  rate  system.  The  first 
exchange  rate  is  a  fixed  rate  of  Bs.  4.30 
to  the  dollar.  This  rate  is  applied  to  the 
sale  of  foreign  exchange  by  the  CB'V  for 
payments  on  foreign-source  pn\ate  and 
public  debt,  the  importation  of  essential 
goods  and  services,  and  the  sale  of 
foreign  exchange  from  the  state-owned 
oil  industries  (PDVSA),  iron  ore  industry 
(FERROMINERA).  and  the  Venezuelan" 
Investment  Fund.  The  second  rate  is 
also  a  fixed  rate,  but  at  Bs.  6.00  to  the 
dollar.  This  rate  is  applied  to  the  sale  of 
foreign  exchange  by  the  CBV  for  the 
importation  of  less  essential  goods. 
foreign  exchange  obtained  from  the 
export  of  goods  and  services  from  state- 
owned  enterprises  (other  than  PDVSA 
and  FERROMIXERA).  and  foreign 
exchange  on  exports  by  the  private 
sector  when  offered  to  the  CBV. 

The  other  tow  rates  established  are  a 
foreign  exchange  free  market  rate  (an 
average  Bs.  13.03  to  the  dollar  during 
1984)  established  for  all  exchange 
operations  not  specifically  provided  for 
elsewhere,  and  a  "free-but-official"  rate 
for  the  purchase  and  sale  of  dollars  by 
the  CBV  in  the  free  m-arket.  According  to 
the  response  from  the  government  of 
Venezuela,  the  private  sector  used  the 
free  market  exclusively,  and  did  not 
offer  its  foreign  exchange  to  the  CBV, 
under  the  second  rate  described  above. 

Under  this  Exchange  Agreement,  the 
government  also  established  the  Office 
of  Preferential  Exchange  Regime 


(RECADI)  to  administer  the  multiple 
exchange  rate  system.  RECADI  is 
responsible  for  handling  applications 
from  importers  for  merchandise 
categorized  as  essential  or  less 
essential.  To  receive  the  more 
preferential  exchange  rate  for  imports, 
an  importer  must  submit  an  application 
to  RECADI  identifying  the  value. 
quantity  and  payment  terms  of  the 
intended  purchase.  After  RECADI 
reviews  the  application,  it  may 
authorize  the  use  of  the  more 
preferential  exchange  rate  to  cover  the 
particular  purchase. 

In  May  19S3.  the  government  began 
gradually  to  allow  the  public  sector 
companies  (other  than  PDVSA  and 
FERROMINERA)  to  use  the  free  market 
rale.  Until  this  time  only  private 
companies  had  access  to  the  free 
market.  In  its  response,  the  government 
Stated  that  it  excluded  PDVSA  and 
FERROMINERA  from  the  free  market 
during  1983  and  1984.  because  it 
recognized  that  their  substantial 
earnings  would  have  an  inflationary 
impact  on  the  overall  economy. 

On  February  24.  1984.  the  government 
of  Venezuela  signed  an  Exchange 
Control  Agreement  between  the  MOF 
and  the  CBV  which  increased  the 
exchange  rate  for  importation  of  less 
essential  goods  from  Bs.  6.00  to  Bs.  7.50 
to  the  dollar.  In  addition,  this  Agreement 
created  the  "quota  share"  policy,  which 
required  all  exporters  to  sell  back  to  the 
Central  Bank  the  dollars  earned  on  the 
imported  component  of  the  finished 
product  at  the  same  exchange  rate  used 
for  the  importation.  Until  the  1984 
Agreement  was  signed,  exporters  could 
buy  imports  at  the  Bs.  4.30  or  the  Bs.  7.50 
to  the  dollar  rate  and  upon  exportation 
sell  the  dollars  earned  on  the  imported 
component  at  the  free  market  exchange 
rate.  The  difference  in  the  exchange  rate 
between  the  lower  rate  used  to  purchase 
imports  and  the  free  market  rate  for 
selling  dollars  provided  a  benefit  to 
exporters. 

To  implement  the  quota  share  policy, 
the  government  published  Resolution 
No.  84-05-01  in  May  1984.  This 
resolution  required  that  the  value  of  50 
percent  of  the  import  content  of  the 
exported  product,  as  calculated  in  the 
ICE  certificate  used  for  granting  export 
bonds,  be  sold  to  the  CBV  at  the  lower 
(the  same  rate  at  which  they  buy  foreign 
exchange  for  imports  exchange  rate  of 
Bs.  7.50  to  the  dollar.  To  enforce  the 
quota  share  program,  the  CBV  requires 
exporters  to  sign  a  contract  upon 
exportation  stating  that  the  specified 
proportion  of  export  earnings  will  be 
sold  to  the  CBV  at  the  same  rate  used 
for  importation  of  the  material  inputs. 


For  SIDOR.  the  ICE  certificate 
calculation  of  imported  raw  material 
content  is  50  percent.  SIDOR  imports 
only  slab  and  scrap  which  are  classified 
as  less  essential  items.  During  the 
review  period,  less  essential  items  were 
eligible  for  the  Bs.  7.50  exchange  rate. 
Therefore,  under  this  program.  SIDOR 
was  required  to  sell  at  least  25  percent 
of  its  dollars  earned  from  exports  to  the 
CBV  at  theBs.  7.50  rate. 

Under  the  multiple  exchange  rate 
system,  one  dollar  received  for  export 
sales  yields  more  bolivares  than  SIDOR 
pays  to  purchase  one  dollar  for  imports. 
Because  receipt  of  the  higher  exchange 
rate  is  contingent  upon  selling  dollars 
earned  from  export  sales,  we  consider 
the  multiple  exchange  rate  to  confer  an 
export  subsidy.  Nevertheless,  since  our 
experience  in  examining  multiple 
exchange  rate  systems  is  limited,  we 
welcome  comments  on  the  calculation  of 
benefits  received  through  multiple 
exchange  rate  systems. 

To  calculate  the  benefit  from  this 
program,  we  subtracted  the  exchange 
rate  applicable  to  SIDOR's  purchase  of 
imports  from  the  weighted  average 
exchange  rate  received  by  SIDOR  when 
selling  dollars  from  export  sales.  We 
multiplied  this  difference  by  the  total 
1984  export  value  for  SIDOR  in  dollars 
and  allocated  the  product  over  SIDOR's 
total  1984  export  sales  in  bolivares.  On 
this  basis,  we  calculate  an  estimate  net 
subsidy  of  34.29  percent  ad  valorem. 

E.  Government  Equity  Infusions 

Petitioner  alleges  that  equity  infusions 
into  SIDOR  by  the  government  of 
Venezuela  were  on  terms  inconsistent 
with  commercial  considerations. 

As  discussed  in  the  "Analysis  of 
Programs"  section,  we  preliminarily 
determine  that  SIDOR  was  not  a 
reasonable  commercial  investment  from 
1980  through  1984.  and,  thus  the 
government  equity  infusions  in  1981, 
1982  and  1983  were  on  terms 
inconsistent  with  commercial 
considerations.  Therefore,  we 
preliminarily  determine  that  these 
equity  infusions  confer  benefits  which 
constitutes  a  subsidy. 

To  calculate  the  benefit,  we  followed 
the  rate  of  return  shortfall  methodology 
outlined  in  the  Subsidies  Appendix.  We 
used  the  commercial  bank  prime  rate 
(published  by  Morgan  Guaranty  in 
World  Financial  Markets]  as  the  rate 
from  which  we  subtracted  SIDOR's  rate 
of  return  on  equity  during  the  review 
period,  because  we  were  unable  to 
obtain  the  national  average  rate  of 
return  on  equity  for  1984.  On  the  basis, 
the  estimated  net  subsidy  is  23.74 
percent  ad  valorem. 


II.  Programs  Determined  Not  To  Confer 
a  Subsidy 

We  preliminarily  determine  that 
subsidies  are  not  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  certain  steel  products 
under  the  following  programs: 

A.  Government  Loan  Guarantees 

Petitioner  alleges  that  the  government 
of  Venezuela  provides  loan  guarantees 
to  state-owned  companies,  reducing 
lender  risk  and  thus  lowering  interest 
costs  to  SIDOR. 

According  to  the  response,  it  is 
common  commercial  practice  in 
Venezuela  for  shareholders  to  guarantee 
a  company's  loans.  A  1976  law 
authorizes  the  government  to  guarantee 
the  loans  of  state-owned  enterprises 
involved  in  the  basis  sectors  of 
production.  Consequently,  we 
preliminarily  determine  that  government 
loan  guarantees  to  state-owned 
companies  are  not  inconsistent  with 
commercial  considerations  and, 
therefore,  are  not  countervailable. 

B.  Import  Duty  Reductions 

Petitioner  alleges  that  the  government 
of  Venezuela  provides  import  duty 
reductions  on  capital  equipment  to 
selected  industries.  Title  IV  of  the 
Venezuela  Organic  Custom's  law- 
authorizes  total  or  partial  import  duty 
exemptions  for  diverse  sectors  of  the 
economy.  Article  89  of  this  law 
specifically  oUows  duty  exemptions  for 
"effects  destined  to  industry,  agriculture, 
stock-raising,  transportation,  mining, 
fishing,  and  manufacturing."  Duty 
exemptions  are  granted  whenever 
national  production  or  supply  is 
inadequate  to  meet  the  demand  for  a 
particular  item.  Since  import  duty 
reductions  or  exemptions  are  not  limited 
to  a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries,  nor 
are  they  contingent  upon  export 
performance,  we  preliminarily 
determine  that  this  program  does  not 
provide  benefits  which  constitute 
subsidies. 

C.  Preferential  Pricing  of  Inputs 

Petitioner  alleges  that 
FERROMINERA.  a  government-owned 
mining  company,  may  sell  iron  ore  at 
preferential  prices  to  SIDOR.  In  its 
response,  the  government  of  Venezuela 
stated  that  FERROMINERA  negotiates 
arms-length  contracts  with  each 
customer.  The  only  government 
restriction  placed  upon  FERROMINERA 
is  that  it  cannot  export  iron  ore  at  prices 
below  the  prevailing  world  market  price. 
The  government  of  Venezuela  provided. 
in  its  response,  iron:ore  prices  charged 
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by  FERROMIN'ERA  to  all  of  its 
customfTS  during  1984.  SIDOR  ptiid  the 
same  or  a  higher  price  f(jr  iron  ore  than 
all  of  FERROMlNF.RAs  other 
customers.  Consequently,  we 
preliminarily  determine  that  SlUOR 
receives  no  countervailable  benefit 
through  its  purchases  of  iron  ore  from 
FERROMINF.RA. 

/;.  Assumption  of  SIDOHs  Hard 
Currency  Debt 

Petitioner  alleges  that  the  Central 
Bank  of  Venezuela  assumed  SlDOR's 
foreign  currency  debt  on  terms 
favorable  to  SlUOR.  SlUOR  may  have 
benefitted  from  this  one-time  transfer  of 
its  liabilities  to  the  government  in 
exchange  for  its  foreign  currency  assets. 

In  its  response,  the  government  of 
Venezuela  states  that  it  did  n{)\  assume 
either  public  or  private  debt  nor  were 
any  of  its  actions  limited  to  the  public 
sector,  or  SlUOR,  in  particular.  The 
•government  explained  that  under  the 
multiple  exchange  rate  system,  the  MOF 
and  the  CBV  established  a  rate  of  Bs.  4.3 
to  the  dollar  for  payment  of  both  public 
and  private  foreign  debt.  In  February 
1984.  the  MOF  and  the  CBV  established 
that  foreign  exchange  ai.quired  for 
payments  of  principal  and  interest  on 
foreign  pulilic  debt  would  be  purchased 
at  Bs.  7. ,50  to  the  dollar  rate,  unless  the 
debt  was  contracted  before  February  18. 
1983,  and  due  by  Uecember  31. 1983." 
With  respect  to  foreign  private  debt, 
interest  payments  on  debt  contracted 
after  Uecember  31.  1983.  are  eligible  for 
the  Bs.  7.50  to  the  dollar  rate.  In 
addition,  any  private  debt  registered 
with  RECAUl  by  May  24, 1984.  is  eligible 
for  the  Bs.  4.3  to  the  dollar  rate  for 
principal  payments  on  private  foreign 
debt. 

Because  public  companies  pay  the 
same  exchange  rate  on  financial 
transactions  or  a  higher  rate  than 
private  companies,  we  preliminarily 
determine  that  SlUOR  does  not  benefit 
from  the  multiple  exchange  rate  system 
on  financial  transactions. 

FH.  Programs  Determined  Not  To  Be 
Used 

We  preliminarily  determine  that 

manufacturers,  producers  or  exporters 
in  Venezuela  of  certain  carbon  steel 
products  did  not  use  the  following 
programs,  which  were  listed  in  our 
notice  of  initiation. 

A.  Preferential  Tax  Incentives 

National  Execirtive  Decree  No.  1477, 
dated  March  23,  1976.  provides  for  total 
or  partical  exemption  from  income  taxes 
and  various  tax  credits  to  companies 
locating  in  underdeveloped  areas.  These 
benefits  are  provided  to  companies 


which  relocated  or  commenced  an 

expansion  after  March  23.  1976. 

In  its  response.  SIDOR  stated  that  it 
began  its  expansion  project  in  1975, 
which  is  prior  to  the  effective  date  of 
this  decree.  Consequently,  it  cannot 
qualify  for,  nor  has  it  used,  the 
incentives  offered  in  Decree  No.  1477. 
On  this  basis,  we  preliminarily 
determine  that  SIDOR  has  not  used  this 
program. 

B.  Preferential  Export  Financing 

Petitioner  alleges  that  preferential 
export  financing  is  provided  to  steel 
exporters  under  the  Export  Financing 
Fund  (FINEXPO).  FINEXPO  loans  are 
generally  for  a  term  of  one  year  with  a  5 
percent  interest  rate,  which  is  alleged  to 
be  below  the  estimated  prime  rate  in 
Venezuela. 

The  government  response  states  that 
because  all  FINEXPO  financing  is 
controlled  by  the  Central  Bank  of 
Venezuela,  it  was  able  to  ascertain  that 
SIDOR  has  not  used  any  of  the  forms  of 
FINEXPO  financing  on  sales  of  the 
merchandise  subject  to  these 
investigations  to  the  United  States. 
Therefore,  we  preliminarily  determine 
that  SIDOR  has  not  used  FINEXPO 
financing. 

C.  Preferential  Pricing  of  Inputs  Used  To 
Produce  Exports 

Petitioner  alleges  that  SIDOR  charges 
a  preferential  price  to  domestic 
customers  who  purchase  steel  (e.g.,  cold- 
rolled  sheet)  to  process  further  and  then 
export  products  subject  to  these 
investigations  (e.g..  galvanized  sheet). 

When  these  investigations  were 
initiated,  one  of  the  products  subject  to 
these  investigations  was  galvanized 
sheet.  Galvanized  sheet  is  produced  b\ 
the  only  exporter  which  was  alleged  to 
have  received  a  government-directed 
discount  from  SIDOR,  On  February  4. 
1985,  the  rrC  determined  that  there  is  no 
reasonable  indication  that  imports  of 
galvanized  sheet  materially  injure  or 
threaten  material  injury  to  a  U.S. 
industry.  Consequently,  we  terminated 
our  investigation  with  respect  to 
galvanized  sheet.  Since  the  company 
which  is  allegedly  receiv  ing  a  discount 
on  its  purchase  of  inputs  from  SIDOR  is 
no  longer  subject  to  this  investigation, 
we  will  no  longer  investigate  this 
allegation. 

IV.  Programs  for  Which  Additional 
Information  Is  Needed 

A.  Tax  Contributions  To  Cover  Debt 
Serxice  Costs 

On  February  25,  1985.  petitioner 
submitted  an  allegation  that  SIDOR 
received  "tax  contributions"  authorized 


hy  the  Ministry  of  the  Trertsu,--)    to  meet 
its  inteTst  obligations  from  1980  through 
1983.  We  have  insufficient  information 
on  the  record  to  determine  whether 
SIDOR  did  in  fact  receive  any  such 
assistance  in  meeting  its  interest 
obligations.  Therefore,  we  are  seeking 
additional  information  on  this  issue. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  carbon  steel 
products  from  Venezuela  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  fur  each  such  entry  of  this 
merchandise  as  follows: 


ProOuct 


Hoi-'onea  ca'lor-  steei  nauoiieo  pfooj^'.s  ., 
Co*o-fo)iec  cartJon  siee*  (lai-fotieo  jyoOucis. 
Caftoo  sieet  plale _ , 


Ad 
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(P»- 
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TIM 
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This  suspension  will  remain  in  effect 
until  further  notice. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  .^ct.  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure  or  threaten 
material  injury  to  a  U.S.  industry  within 
120  days  after  the  Department  makes  its 
preliminary  affirmative  determinations 
or  45  days  after  its  final  affirmative 
determinations,  whichever  is  latest. 

Public  Comment 

In  accordance  with  §  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
these  preliminary  determinations  at 
10:00  a.m.  on  April  16.  1985.  the  U.S. 
Department  of  Commierce,  room  1851, 
14th  Street  and  Constitution  Avenue. 
NW..  Washington.  D.C.  20230. 
Individuals  who  wish  to  participate  in 
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(he  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number.  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  at;  least  10  copies  of  the  pre- 
hearing bridfs  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  April  10, 
1985.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  355.34,  within  30  days  of  the 
publication  of  this  notice,  at  the  above 
address  and  in  at  least  10  copies. 

This  notice  is  published  pursuant  to 
section  703(fl  of  the  Act  (19  U.S.C. 
1671b(f)). 

C  Christopher  Parlin, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
March  14.  1985. 

Appendix — Description  of  Products 

Venezuela 

1.  The  term  "hot-rolled  carbon  steel 
flat-rolled  products  "  covers  hot-rolled 
carbon  steel  products,  whether  or  not 
corrugated,  or  crimped:  not  cold-rolled; 
not  cut,  not  pressed,  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  clad;  0.1875 
inch  or  more  in  thickness  and  over  8 
inches  in  width;  pickled,  as  currently 
provided  for  in  term  607.8320  of  the 
T^USA:  and  not  pickled  and  in  coils;  as 
currently  provided  in  item  607.6610.  or 
under  0.1875  inch  in  thickness  and  over 
12  inches  in  width,  whether  or  not 
pickled,  whether  or  not  in  coils,  as 
currently  provided  for  in  items  607.6710. 
607,6720,  607.6730,  607.6740,  or  607.8342 
of  the  TSUSA. 

2.  The  term  "cold-rolled  carbon  steel 
flat-rolled  products"  covers  cold-rolled 
carbon  steel  products,  whether  or  not 
corrugated  or  crimped;  whether  or  not 
painted  or  varnished  and  whether  or  not 
pickled;  not  cut,  not  pressed,  and  not 
stamped  to  non-rectangular  shape;  not 
coated  or  plated  with  metal  and  not 
clad;  over  12  inches  in  width  and  0.1875 
inch  or  more  in  thickness,  as  currently 
provided  for  in  item  607.8320  of  the 
TSUSA:  or  over  12  inches  in  width  and 
under  0.1875  inch  in  thickness,  whether 
or  not  in  coils;  as  currently  provided  for 
in  items  607.8350.  607.8355,  or  607.8360  of 
the  TSUSA. 

3.  The  term  "carbon  steel  plate" 
covers  hot-rolled  carbon  steel  products, 
whether  or  not  corrugated,  or  crimped; 
not  pickled;  not  cold-rolled;  not  in  coils, 
not  cut,  not  pressed,  and  not  stamped  to 


non-rectangular  shape;  not  coated  or 
plated  with  metal  and  not  clad;  01875 
inch  or  more  in  thickness  and  over  8 
inches  in  width;  as  currently  provided 
for  in  item  607.6620.  end  607.6625  of  the 
TSUSA.  Semi-finished  products  of  solid 
rectangular  cross-section  with  a  width 
at  least  four  times  the  thickness  and 
processed  only  through  primary  mill  hot- 
rolling  are  not  included. 

|FR  Doc.  85-6666  Filed  a-19-85:  8:45  am] 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  University  of 
Oregon,  et  ai. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applicants  may  be  examined 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  1523.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  D.C. 

Docket  No.  84-122R.  Applicant: 
University  of  Oregon.  Institute  of 
Molecular  Biology.  Eugene,  OR  97403. 
Instrument:  Superconducting  Solenoid. 
Manufacturer.  Oxford  Instruments, 
United  Kingdom.  Intended  use:  The 
instrument  is  intended  to  be  used  to 
study  organic,  inorganic  and 
biochemical  molecular  structure. 
Application  received  by  Commissioner 
of  Customs:  March  a  1984. 

Docket  No.  84-224R.  Applicant: 
University  of  California,  San  Diego. 
Scripps  Institution  of  Oceanography. 
Mail  Code  A-033c.  La  Jolla,  CA  92093. 
Instrument:  Cryogenic  Magnetometer, 
Model  DRM-430C.  Original  notice  of 
this  resubmitted  application  was 
published  in  the  Federal  Register  of  July 
11. 1984. 

Docket  No.  85-093.  Applicant: 
University  of  California,  Lawrence 
Livermore  National  Laboratory.  P.O. 
Box  5012,  Livermore,  CA  94550. 
Instrument:  ICP  Mass  Spectrometer, 
Model  Plasma  Quad  with  Accessories. 
Manufacturer:  VG  Isotopes  Limited. 
United  Kingdom.  Intended  use:  Isotopic 
composition  and  elemental 
concentration  measurements  within 
materials  of  interest  to  the  nuclear 


/ 


weapons  test  program,  geological 
samples,  nuclear  chemistry  research 
samples  and  environmental  monitoring 
samples.  The  types  of  experiments  to  be 
conducted  include  the  following: 

(a)  Isotopic  composition 
measurements  of  elements  not 
accessible  by  conventional  isotope  ratio 
mass  spectrometry. 

(b)  Determinations  of  impurities  in 
samples  prepared  for  other  methods  of 
analysis. 

(c)  Elemental  concentration 
determinations. 

Application  received  by 
Commissioner  of  Customs:  February  7, 
1985. 

Docket  No.  85-095.  Applicant:  The 
Johns  Hopkins  University  School  of 
Medicine.  Charles  and  34th  Streets. 
Baltimore.  MD  21205.  Instrument:  Gas 
Chromatograph/Mass  Spectrometer 
System,  Model  MS  80,  Manufacturer 
Kratos  Analytical  Instruments,  United 
Kingdom.  Intended  use:  Identification  of 
components  of  mixtures  prepared  in 
biochemical  and  pharmacological 
research.  The  compounds  to  be 
identified  will  include  carbohydrates 
and  glycopeptides  isolated  from  cell 
membrane  glycoproteins,  gangliosides 
from  cell  surfaces,  and  human 
metabolites  of  cyclophosphamide  and 
phosphonoformate.  Application  received 
by  Commissioner  of  Customs:  February 
13,  1985. 

Docket  No,  85-096,  Applicant: 
University  of  Washington.  Seattle.  WA 
98195.  Instrument:  Digital  Pressure 
Controllers  and  Triaxial  Cell, 
Manufacturer:  CDS  Instruments  Ltd.. 
United  Kingdom,  Intended  use:  Training 
of  approximately  50  students  per  year  in 
the  following  courses:  (1)  CESM  467: 
Geotechnical  Engineering,  (2)  CESM  562: 
Geothechnical  Engineering,  and  (3) 
GIVE  366:  Civil  Engineering,  In  addition, 
the  instrument  will  be  used  for  graduate 
research  in  stress-deformation 
characteristics  of  various  types  of  soils. 
Application  received  by  Commissioner 
of  Customs:  February  13. 1985. 

Docket  No.  85-097,  Applicant: 
National  Institute  on  Aging,  Gerontology 
Research.  4940  Easter  Avenue. 
Baltimore,  MD  21224,  Instrument:  NMR 
Spectrometer,  Model  TMR-32A  with 
Accessories.  Manufacturer:  Oxford 
Research  Systems,  United  Kingdom 
Intended  use:  Investigations  to 
determine  age  changes  in  animals,  and 
their  susceptibility  to  the  action  of 
environmental  substances  and  drugs. 
Application  received  by  Commissioner 
of  Customs:  February  13, 1985. 

Docket  No.  85-101.  Applicant:  The 
University  of  Rochester,  School  of 
Medicine  and  Dentistry,  601  Elmwood 


/ 
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Avenue,  Rochester,  NY  14642. 
Instrument:  Micromanipulators',  Model 
MO-103-L/MO-11  and  Accessories. 
Manufacturer:  Narishige  Scientific 
Instrument  Laboratory,  )apan.  Intended 
use:  Research  on  the  properties  and 
function  of  cells  from  the  nervous 
system  of  an  animal  model.  The 
experiments  to  be  conducted  include  an 
electrophysiological  examination  of  how 
nerve  cells  communicate  with  one 
another  and  how  this  process  of 
communication  may  be  influenced  by 
certain  chemical  agents.  The  major 
objective  of  this  research  is  to 
understand  the  basic  features  of 
information  processing  between  nerve 
cells  in  the  brain.  Application  received 
by  Commissioner  of  Customs:  February 
13, 1985. 

Docket  No.  85-102.  Applicant:  Atlanta 
University,  223  Brawley  Drive,  SW.. 
Atlanta,  GA  30314,  Instrument:  Electron 
Microscope,  Model  H-600-2  with 
Accessories.  Manufacturer:  Hitachi 
Scientific  Instruments,  japan  Intended 
use:  Study  of  the  detailed  structural 
features  of  biological  specimens  and 
nonbiological  materials  of  interest  to 
both  chemists  and  physicists.  A  wide 
variety  of  bioglogical  materials 
including  tissue  sections,  isolated  cell 
organelles  and  macromolecules  will  be 
studied.  The  nonbiological  samples  will 
include  crystals,  metals  and  amorphous 
substances.  The  objectives  pursued  in 
the  course  of  investigations  will  be  to: 

(a)  Study  the  general  ultrastructural 
morphology  of  a  wide  range  of 
prokaryotic  and  eucaryotic  cells. 

(b)  Determine  the  localization  of 
biochemical  entities  at  the  subcellular 
level. 

(c)  Study  the  surface  and  structural 
details  of  nonliving  materials. 

Application  received  by 
Commissioner  of  Customs:  February  13, 
1985, 

Docket  No.  85-103.  Applicant: 
Michigan  State  University.  Department 
of  Chemistry,  East  Lansing,  MI  4H824. 
Instrument:  Nanosecond  Fluorometer 
System,  Model  2000  with  Accessories. 
Manufacturer:  Photochemical  Research 
Associates,  Inc,  Canada,  Intended  use: 
Investigation  of  the  extent  of  competing 
direct  hydrogen  abstraction  and 
whether  or  not  any  intrinsic  difference 
in  reactivity^xists  for  singlet  and  triplet 
or  n.  tt"*  or  tt-.tt""  excited  states.  Another 
general  area  of  interest  involves  the 
study  of  simple  intramolecular 
processes  such  as  energy,  electron,  or 
hydrogen  transfer  in  bifunctional 
molecules.  Application  received  by 
Commissioner  of  Customs:  February  13, 
1985. 

Docket  No.  85-105.  Applicant:  DHHS/ 
PHS/CDC/NIOSH,  Division  of  Physical 


Sciences  and  Engineering, 
Measurements  Research  Support 
Branch,  4676  Columbia  Parkway, 
Cincinnati,  OH  45226.  Instrument; 
Electron  Microscope,  Model  EM  420  and 
Accessories.  Manufacturer:  N.V,  Philips, 
The  Netherlands.  Intended  use: 
Development  of  methods  for 
quantitative  fiber  and  particulate 
analysis  on  airborne  asbestos  fibers  and 
other  particulates  found  in  the 
workplace  as  well  as  ambient 
atmospheres.  The  experiments  to  be 
conducted  will  range  from  method 
development  to  quantitative  mineral  and 
particulate  identification  using 
computerized  energy  dispersive  X-ray 
analysis  and  new  technology  available 
with  the  STEM  such  as  conical 
scanning,  rocking  beam,  and  a  variety  of 
hybrid  diffraction  techniques. 
Application  received  by  Commissioner 
of  Customs:  February  15. 1985, 

Docket  No.  85-106".  Applicant:  The  Fox 
Chase  Cancer  Center,  7701  Burholme 
Avenue,  Philadelphia,  PA  19111. 
Instrument:  NMR  Spectrometer  System, 
Model  BIOSPEC  2.3/300.  Manufacturer: 
Bruker  Medical  Instruments,  Inc..  United 
Kingdom.  Intended  use:  Study  of 
physiological  responses  in  small  animals 
in  order  to  increase  the  understanding  of 
the  metabolic  controls  on  tumors  and 
organs  in  animals  and  to  develop  new 
drug  therapies  for  possible  later  use  in 
human  patients.  In  addition,  the 
instrument  will  be  used  in  studies  which 
will  be  used  to  develop  new  methods  of 
magnetic  resonance  imaging  involving 
special  pulse  sequences  and  other 
techniques.  A  contrast  agent  program 
will  also  be  carried  out  to  test  the 
efficacy  of  newly  developed  agents. 
Application  received  by  Commissioner 
of  Customs:  February  15, 1985. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.105,  Importation  of  Duty-Free 

Educational  ^nd  Scientific  Materials) 

Frank  W,  Creel, 

Acling  Director.  Statutory  Import  Programs 

Staff. 

(FR  Doc.  6644  Filed  3-l»-B5;  8:45  am) 

BILLING  CODE  3S10-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

Marlneland  Amusements  Corp; 
Modification  No.  1  to  Permit  No.  395; 
National  Marine  Fisheries  Service 

.Notice  is  hereby  given  thdt  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  .Mammals  (50 
CFR  Part  216)  Public  Display  Permit  .No. 
395  issued  to  Manneland  Amusements 
Corporation,  6610  Palos  Verdes  Drive 


South,  Rancho  Palos  Verdes.  California 
90274,  on  October  29,  1982  (4"  FR  49065). 
is  modified  to  extend  the  period  of 
authorized  take  one  (1)  year 

Accordingly,  Section  B-5  is  deleted 
and  replaced  by: 

"5.  This  permit  is  valid  with  respect  to 
the  taking  authorized  herein  until 
December  31,  1986. 

This  modification  became  effective 
February  26.  1985. 

The  Permit  as  modified  and 
documentation  pertaining  to  the 
modification  are  available  for  review  in 
the  following  offices:  Assistant 
Administrator  for  Fisheries.  .National 
Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NVV,,  Washington. 
DC,  Regional  Director.  National  .Vlarine 
Fisheries  Service,  Southwest  Region.  300 
South  Ferry  Street,  Terminal  Island, 
California  90731:  and  Regional  Director, 
National  Marine  Fisheries  Service. 
Southeast  Region.  9450  Roger  Boule\ard, 
St,  Petersburg,  Florida  33702. 

Dated:  February  26.  1985. 
Richard  B.  Roe, 

D:  rector.  Office  of  Protected  Species  end 
Habitat  Conservation.  National  Marine 
Fisheries  Senice. 
|FR  Doc.  85-6625  Filed  5-19-85:  845  am) 

BILLING  COOC  3510-23-M 


National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  E.  I.  du  Pont  de  Nemours  ft 
Co. 

The  .National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  E.  I.  du 
Pont  de  Nemours  and  Company,  having 
an  office  in  Wilmington,  Delaware  an 
exclusive  right  to  practice  the  invention 
embodied  in  U.S.  Patent  Application  .No, 
6-481,934.  "Cell  Matrix  Receptor  System 
and  Use  in  Cancer  Diagnosis  and 
Management,"  The  patent  nghts  in  this 
invention  will  be  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  41  CFR  101-4.1.  The  proposed 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice,  NTIS  receives  WTitten 
evidence  and  argument  which 
establishes  that  the  grant  of  the 
proposed  license  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
material  relating  to  the  proposed  Icense 
must  be  submitted  to  the  Office  of 
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Federal  Patent  Licensing,  .\"HS.  Box 
1423.  Springfield.  VA  221.^)1. 
Douglas  |.  Campion. 

Off  lie  uf  Ffdrrai  Patent  Licensing.  U.S. 
Depa.'-tnient  of  Commerre.  National  Technical 
lnforn)ation  Service. 
\VR  Doc  aS-6601  Filed  :t-l<*-a5:  8:45  am] 

BILLING  COOE  3S1(MM-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Limits  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in 
Indonesia 

C(>rrPi:tio/t 

In  FR  Doc.  85-5B«6  beginning  on  page 

V)7M  in  the  issue  of  Mor.diiv.  Nlttrch  It. 
19H5,  make  the  foLlowing  correction:  On 
page  9704,  in  the  third  column,  in  the 
sf'vi-nlh  line,  "630"  shonld  rfad  "639" 

BILLING  CODE   1505-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Acquisition  of  Aircraft  Wheels  and 
Brakes;  Opportunity  To  Comment 

The  Air  P'orce  has  rec;ently  completed 
a  joint  Logistics/Systems  Corr.mand 
study,  the  objective  of  v\h:(.h  was  to 
recommend  .Air  Force  policy  for 
acquisition  of  aircr.ift  wheel  and  brake 
assemblies  and  spares. 

The  study  resulted  in  a 
recommendation  consislinii  of  seven 
points.  Points  one  through  f;ve  of  the 
rt'commendation  primarily  nddress 
acquisition  of  wheel  and  brake  systems 
of  production  aircraft.  Po:nts  six  and 
seven  address  primarily  support  of 
existing  aircraft.  The  recommendation 
includes  such  features  as  rtdu(  !ion  of 
the  incentive  to  buy-in,  a  high 
confidence  warranty  provision, 
protection  of  the  existing  research  and 
development  base,  lowest  Air  Force  cost 
of  sv  stem  ownership,  high  quality 
competition,  continuation  of  opportunity 
for  new  small  business  market  entrants, 
and  Air  Force  acquisition  of  warranted 
unlimited  rights  reprocuremrnt  data 
with  deferred  delivery 

The  seven  points  are  as  follows: 

[1)  Wheel  and  brake  sysle.m  selection 
for  all  production  aircraft  should  be 
competitive. 

(2)  At  the  time  of  production 
competition,  wheel  and  brake  system 
spares  should  be  prepriced  to  the  Air 
Force  for  a  perid  of  7  to  1,S  \ears  after 


anticipated  initial  operational 
capability, 

(3)  The  Air  Force  should  acquire  at 
time  of  the  production  system 
competition  a  fixed  price  option  to 
acquire  with  deferred  delivery  a 
complete  warranted  reprocurement  data 
package  with  unlimited  rights  for  the 
wheel  and  brake  system. 

(4)  The  Air  Force  should  acquire  a 
performance  warranty  at  the  time  of 
competition  for  the  production  system. 

(5)  The  Air  Force  must  assure  that  the 
competitive  proposals  for  production 
wheel  and  brake  systems  are  evaluated 
relative  to  total  cost  of  system 
ownership, 

(6)  The  Air  Force  Should  continue  to 
allow  and  the  encourage  qualification  of 
new  contractors  to  produce  critical  and 
noncritical  wheel  and  brake  components 
for  existing  fielded  aircraft. 

(7)  The  Air  Force  should  consider 
competing  wheel  and  brake  systems  on 
existing  fielded  aircrsift. 

Interested  persons  are  invited  to 
submit  written  comments  on  the  study 
and  its  recommendation  to  UQ  AFLC/ 
pmp.  Wright-Patterson  AP'B  OH,  45433. 
A1T\:  Major  Albert  L  Jordan.  Written 
comments  not  received  on  or  before  4:00 
PM  on  April  19, 1985,  will  not  be 
considered  for  review.  Only  Volume  I  of 
the  two-volume  study  report  is 
releasable.  Copies  are  available  upon 
written  request  to  fht  above  HQ  AFI.C: 
address. 
Norita  C.  Koritko. 

A  ir  Frrcc  Federal  Regiitcr  Liaison  Officer. 
(FR  Doc.  8S-6655  Filed  >-19-85;  8:45  am] 

BILLING  COOE  3910-01-M 


dialer  I 


DEPARTMENT  OF  ENERGY 

Energy  Information  Admmistration 

Publication  of  Alternative  Fuel  Price 
Ceilings  and  Incremental  Price 
Threshold  for  High  Cost  Natural  Gas 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  (Pub.  L.  95-621)  signed  into  law 
on  November  9.  1978.  mandated  a  new- 
framework  for  the  regulation  of  most 
facets  of  the  natural  gas  industry.  In 
general,  under  Title  II  of  the  NGP.A, 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  natural  gas  to  industrial  users 
in  the  form  of  a  surcharge.  The  statute 
requires  that  the  ultimate  costs  of  gas  to 
the  industrial  facility  should  not  exceed 
the  cost  of  the  fuel  oil  which  the  facility 
could  use  as  an  alternative. 

Pursuant  to  Title  II  of  the  NGPA. 
section  204(6),  the  Energy  Information 
Administration  (ElA)  herewith  publishes 


for  the  Federal  Energy  Regulatory 
Commission  (FERC)  computed  natural 
gas  ceiling  prices  and  the  high  costs  gas 
incremental  pricing  threshold  which  are 
to  be  effective  April  1,  1985.  These 
prices  are  based  on  the  prices  of 
alterncitive  fuels. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lercy  Brown,  jr..  Energy  Information 
Administration,  1000  Independence 
Avenue,  SW„  Room  BE-034, 
Washington.  D,C.  20585.  Telephone: 
(2021  252-6077, 

Section  I 

As  required  by  FERC  Order  No.  50, 
computed  prices  are  shown  for  the  48 
contiguous  States,  The  District  of 
Columbia's  ceiling  is  included  with  the 
ceiling  for  the  State  of  Maryland.  FERC. 
by  an  Interim  Rule  issued  on  March  2, 
1981.  in  Docket  No.  RM79-21,  revised 
the  methodology  for  calculating  the 
monthly  alternative  fuel  price  ceilings 
for  State  regions.  Under  the  revised 
methodology,  the  applicable  alternative 
fuel  price  ceiling  published  for  each  of 
the  contiguous  States  shall  be  the  lower 
of  the  alternative  fuel  price  ceiling  for 
the  State  or  the  alternative  fuel  price 
ceiling  for  the  multistate  region  in  which 
the  State  is  located. 

The  price  ceilng  is  expressed  in 
dollars  per  million  British  Thermal  Units 
(BTU's).  The  method  used  to  determine 
the  price  ceilings  is  described  in  Section 

m. 


state 


Alabama . .. 

Arizona' 

Arkansas'. 
CaMomia... 
CotOfado'.. 


Dollars 

per 

million 
BTUs 


Coftnecticut' 

Delaware  ■ 

FkxxJa 

Georgia ' 

Idaho" 

llimoa ' 

Indiana' 

Iowa ' .._ _ 

Kansas' ... 

Kentucky ' 

Louisiana 

Maine 

Maryland ' . ..„ 

Massachusetts... 

Michigan 

Minnesota 

Mississippi^, ..„_ 

Missouri' _. 

Montana-  „ 

Nelxasiva '  

Nevada '  


New  Hampshire'.. 

New  Jersey' 

New  MexKO '  .._,„. 

New  York 

Nortti  Carolina ' .... 

North  Dakota' 

Ohio  

Oklahoma ' 

Oregon ' 

Pennsylvania ' , 

Rnode  Island' 


428 
429 
4.13 
4.20 
4.10 
455 
4.53 
4.25 
4.49 
4.10 
4.17 
4.17 
374 
3.74 
4  17 
4.12 
453 
453 
451 
3.99 
368 
4.49 
374 
4  10 

3  74 

4  29 
4  55 
453 
413 
450 
449 
3  74 

3  93 

4  13 
429 
4.53 
4.55 
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Slate 


Sooth  Carohna ' 
South  Dakota '  . 

Tennessee  

Taxas »».. 


Utah' 

Vefmont '   

Virginia '  

Washington  • ,. 
West  Virginia' 

Wisconsin  ' 

Wyoming' 


Dollars 

per 
million 
BTUS 


4  49 

3  74 

4  10 
381 
4  10 
4  55 
4  49 
429 
4.17 
4  17 
4.10 


'  RegK)n  based  price  as  required  l>v  FF^C  Intenm  Rule, 
issued  on  March  2    1981    in  Docket  Nc   RW-79-t' 

^  Region  based  price  computed  as  tne  weigriled  average 
price  ot  Regions  E,  F   G   and  H 


Section  II.  Incremental  Pricing 
Threshold  for  High  Cost  Natural  Gas 

The  ElA  has  determined  that  the 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropolitan  area  during 
January  1985  was  $30.86  per  barrel.  In 
order  to  establish  the  incremental 
pricing  threshold  for  high  cost  natural 
gas,  as  identified  in  the  NGPA,  Title  II, 
section  203(a)(7).  this  price  was 
multiplied  by  1.3  and  converted  to  its 
equivalent  in  millions  of  BTU's  by 
dividing  by  5.8.  Therefore,  the 
incremental  pricing  threshold  for  high 
cost  natural  gas,  effective  April  1,  1985, 
is  $6.92  per  million  BTU's. 

Section  HI.  Method  Used  to  Compute 
Price  Ceilings 

The  FERC,  by  Order  No.  50,  issued  on 
September  29, 1979,  in  Docket  No. 
RM79-21,  established  the  basis  for 
/^determining  the  price  ceilings  required 
by  the  NGPA.  FERC  also,  by  Order  No. 
167,  issued  in  Docket  No.  RM81-27  on 
July  24,  1981,  made  permanent  the  rule 
that  established  that  only  the  price  paid 
for  No.  6  high  sulfur  content  residual 
fuel  oil  would  be  used  to  determine  the 
price  ceilings.  In  addition,  the  FERC,  by 
Order  No.  181,  issued  on  October  6. 
1961,  in  Docket  No.  RM81-28, 
established  that  price  ceilings  should  be 
published  for  only  the  48  contiguous 
States  on  a  permanent  basis. 

A.  Data  Collected 

The  following  data  were  required 
from  all  companies  "identified  by  the  ElA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  percent  sulfur  content  by 
weight)  residual  fuel  oil:  For  each  selling 
price,  the  number  of  gallons  sold  to  large 
industrial  users  in  the  months  of 
November  1984,  December  1984,  and 
January  1985. '  All  reports  of  volume  sold 


'  LarfjK  Industrial  l.'ser — A  person/firm  which 
riurchases  No.  6  fuel  oil  in  quantities  of  4.000  gallons 
or  gredter  for  consumption  in  a  business,  including 
(he  spuce  heating  of  llie  business  premises.  Electric 


and  price  were  identified  by  the  State 
into  which  the  oil  was  sold. 

B.  Method  Used  to  Determine 
Alternative  Price  Ceilings 

(1)  Calculation  of  Volume-Weighted 
Average  Price.  The  prices  which  will 
become  effective  April  1,  1985.  (shown 
in  Section  I)  are  based  on  the  reported 
price  of  No.  6  high  sulfur  content 
residual  fuel  oil,  for  each  of  the  48 
contiguous  States,  for  each  of  the  3 
months,  November  1984.  December  1984. 
and  January  1985.  Reported  prices  for 
sales  in  November  1984  were  adjusted 
by  the  percent  change  in  the  nationwide 
volume-weighted  average  price  from 
November  1984  to  January  1985.  Prices 
fpr  December  1984  were  similarly 
adjusted  by  the  percent  change  in  the 
nationwide  volume-weighted  average 
price  from  December  1984  to  January 
1985,  The  volume-weighted  3-month 
average  of  the  adjusted  November  1984 
and  December  1984,  and  the  reported 
January  1985  prices  were  then  computed 
for  each  State. 

(2)  Adjustment  for  Price  Variation. 
State  were  grouped  into  the  regions 
identified  by  the  FERC  (see  Section 
III.C).  Using  the  adjusted  prices  and 
associated  volumes  reported  in  a  region 
during  the  3-month  period,  the  volume- 
weighted  standard  deviation  of  prices 
was  calculated  for  each  region.  The 
volume-weighted  3-month  average  price 
(as  calculated  in  Section  II1.B.{1)  above) 
for  each  State  was  adjusted  downward 
by  two  times  this  standard  deviation  for 
the  region  to  form  the  adjusted  weighted 
average  price  for  the  State. 

(3)  Calculation  of  Ceiling  Price.  The 
lowest  selling  price  within  the  State  was 
determined  for  each  month  of  the  3- 
month  period  (after  adjusting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
Section  111.8(1 )  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  summed 
over  the  3-moiith  period  for  each  State 
and  divided  by  the  State's  total  sales 
volume  during  the  3  months  to 
determine  the  State's  average  low  price. 
The  adjusted  weighted  average  price  (as 
calculated  in  Section  111.8.(2))  was 
compared  to  this  average  low  price,  and 
the  higher  of  the  values  was  selected  as 
the  base  for  determining  the  alternative 
fuel  price  ceiling  for  each  State.  For 
those  States  which  had  no  reported 
sales  during  one  or  more  months  of  the 
3-month  period,  the  appropriate  regional 
volume-weighted  alternative  fuel  price 
was  computed  and  used  in  combination 


utilities.  govemmcnlHl  bodies  {Federal.  Slate,  or 
Local),  and  the  miiilary  are  excluded. 


with  the  available  State  data  to 
calculate  the  State  alternative  fuel  price 
ceiling  base.  The  State's  alternative  fuel 
price  ceiling  base  was  compared  to  the 
alternative  fuel  price  ceiling  base  for  the 
multistate  region  in  which  the  State  is 
located  and  the  lower  of  these  two 
prices  was  selected  as  the  final 
alternative  fuel  price  ceiling  base  for  the 
State.  The  appropriate  lag  adjustment 
factor  (as  discussed  in  Section  II1.B.4) 
was  then  applied  to  the  alternative  fuel 
price  ceiling  base.  The  alternative  fuel 
price  (expressed  in  dollars  per  gallon) 
was  multiplied  by  42  and  divided  by  6.3 
to  estimate  the  alternative  fuel  price 
ceiling  for  the  State  (expressed  in 
dollars  per  million  BTU's). 

There  were  insufficient  sales  reported 
in  Region  G  for  the  months  of  November 
1984.  December  1984.  and  January  1985. 
The  alternative  fuel  price  ceilings  for  the 
States  in  Region  G  were  determined  by 
calculating  the  volume-weighted 
average  price  ceilings  for  Region  E. 
Region  F,  Region  G.  and  Region  H. 

(4)  Lag  Adjustment.  The  ElA  has 
implemented  a  procedure  to  partially 
compensate  for  the  two-mpulMag 
between  the  end  of  the  month  for  which 
data  are  collected  and  the  beginning  of 
the  month  for  which  ceiling  prices 
become  effective.  It  was  determined  that 
Piatt's  digram  Price  Report  publication 
provides  timely  information  relative  to 
the  subject.  The  prices  found  in  Piatt's 
Oilgram  Price  Report  publication  are 
given  for  each  trading  day  in  the  form  of 
high  and  low  prices  for  .No.  6  residua!  oil 
in  20  cities  throughout  the  United  States. 
The  low  posted  prices  for  .\o.  6  residual 
oil  in  these  cities  were  used  to  calculate 
a  national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  calculating  a 
weighted  average  price  for  .N'o.  6  high 
sulfur  residual  fuel  oil  for  the  ten  trading 
days  ending  March  14.  1985.  and 
dividing  that  price  by  the  corespondmg 
weighted  average  price  computed  from 
prices  published  by  Piatt's  for  the  month 
of  January  1985  A  regional  lag 
adjustment  factor  was  similarly 
calculated  for  four  regions.  These  are: 
One  for  FERC  Regiona  A  and  B 
combined:  one  for  FERC  Region  C:  one 
for  FERC  Regions,  D.  E.  and  G 
combined:  and  one  for  FERC  Regions  F 
and  H  combined.  The  lower  of  the 
national  or  regional  lag  factor  was  then 
applied'to  the  alternative  fuel  price 
ceiling  for  each  state  in  a  given  region  as 
calculated  in  Section  I1I.B.(3). 

Listing  of  States  by  Region 

States  were  grouped  by  the  KtlKC  to 
form  eight  distinct  regions  as  follows: 


Rffiion  A 

Riyion  B 

(ioiineclicul 

Delaware 

Maine 

Mar\'land 

M.issiu  husi'lls 

New  lersev 

New  Hampshire 

New  York 

Khodr  Island 

Pennsylvania 

VcrmonI 

Region  C 

Wc-"""  i> 

AUihuma 

Illinois 

Florida 

Indiana 

C'.forgia 

Kenlu(:k> 

Mississippi 

Michigan 

Nurlh  Carolina 

Ohio 

South  Carolina 

West  Virxmia 

Tennessee 

Wisronsin 

Virjtinia 

Retsion  E 

Region  F 

Iowa 

Arkansas 

Kansas 

Louisiana 

Mi>souri 

New  Mexit-o 

Minnesota 

Oklahoma 

Nebraska 

Texas 

North  Dakota 

South  Dakota 

Region  G 

RfSion  H 

Colorado 

Arizona 

Idaho 

California 

Montana 

Nevada 

Utah 

Orefion 

Wyoming 

Washington 

Issued  m  VV,!shin«!<>ri  DC.  Marr.h  1«,  1985 

Albert  H.  Linden 
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Energy  Information 
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BILLING  CODE  6450-Ol-M 

Economic  Regulatory  Administration 
I  ERA  Docket  No.  85-01-NG  i 

J.R.  Simplot  Co.;  Order  Granting 
Authorization  To  Import  Natural  Gas 

AGENCY:  Economic  Regulhtoiy 
Aiimu'.!str;ition,  Department  of  Energy. 
action:  Notice  of  issuance  of  opinion 
Hnd  order. 

SUMMARY:  The  Economic  Regulatory 
Aciministration  (ERA)  of  tlie  Department 
of  Energy  (DOE)  gives  notice  that  on 
February  20. 1985.  the  ERA 
AdmJnistratcir  issued  an  Opinion  and 
Order  grantiny  [R.  Simplut  Company 
(Simplot)  authority  to  import  natural  gas 
for  industrial  process  use  at  its  food 
processing  plant  located  in  Grand  Forks. 
North  Dakota.  The  approval  authorizes 
Simplot  to  im.port  up  to  3.(X)0  Mrf  of 
natural  gas  per  day  from  Tru cntrol  Oil 
Limited  of  Calgary,  Alberta,  Canada,  for 
a  two-year  period  beginning  on  the  date 
of  first  deliverv  at  a  price  of  S2.98  per 
MMBtu. 

The  text  of  the  Opinion  and  Order 
follows. 

FOR  FURTHER  INFORMATION  CONTACT: 
R.  T.  Gehnng  (Natural  Gas  Division, 
Office  of  Fuels  Programs).  Economic 
Regulatory  Administration.  Forrestal 
Building,  Room  GA-007.  KKKI 


Independence  Averjue.  SW.. 
Washington.  D.C.  21)585.  (202)  252- 
9475 
Diane  Stubbs  (Office  pf  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing),  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042,  1000 
Independence  AveOue,  SW.. 
Washington.  D.C.  20585,  (202)  252- 
6667 

Issued  in  Washington]  D.C.  on  March  7, 
1985. 
lames  W.  Workman, 

Director.  Office  of  Fucl^rograms,  Economic 
Regulatory  Administrat  on. 

J.R.  Simplot  Company:  Order  Granting 
Authorization  To  Import  Natural  Gas 
From  Canada 

jF.RA  Docket  No.  85-01-NG;  DOE/F.RA 
Opinion  and  Order  No.  ^4) 

Februarj'  26. 1985. 
I.  Background 

On  January  8. 1985.  the  J.R.  Simplot 
Company  (Simplot).  a  food  processing 
plant  operator,  filed  an  application  with 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE),  pursuant  to  section  3  of  the 
Natural  Gas  Act.  to  import  natural  gas 
from  Canada.  Simplot  requested 
authorization  to  purchase  up  to  3.000 
Mcf  per  day  from  Tricentrol  Oil  Limited 
(Tricentrol)  of  Calgarj,  Alberta,  Canada, 
for  a  period  of  two  years  beginning  on 
the  date  of  first  delivery.  The  purchase 
contract  contains  a  provision  allowing 
the  parties  to  extend  the  term  of  their 
agreement.  The  cost  of  the  imported  gas 
will  be  U.S.  S2.98  per  MMBtu;  however, 
that  price  only  applies  to  the  first 
contract  year  and  may  be  adjusted  by 
mutual  agreement  in  subsequent  years. 
The  contract  entitles  Simplot  to  specify 
the  amount  of  gas  it  wants  Tricentrol  to 
provide  each  month,  up  to  the  maximum 
volumes  contemplated  by  the 
agreement.  There  is  no  minimum 
purchase  obligation,  but  Simplot  is 
required  to  take  and  pay  for  those 
volumes  it  nominates  for  delivery. 

Simplot  intends  to  substitute  gas  for 
the  No.  6  fuel  oil  it  currently  uses  to 
supply  most  of  the  hydrocarbon  energy 
needs  of  its  potato  products  food 
processing  plant  located  in  Grand  F'orks, 
North  Dakota.  The  gas  will  come  from 
fields  m  Canada  in  which  Tricentrol  has 
a  working  interest  and  may  or  may  not 
be  the  operator.  Simplot  states  that 
Tricentrol  has  approximately  20  Bcf  of 
undedicated  reserves  available  for  sale 
and  has  pledged  up  to  1.5  Bcf  from  this 
base  for  this  proposed  sale.  If  Tricentrol 
requires  additional  volumes  to  meet  its 
contractual  obligations,  the  firm  will 
secure  the  necessary  additonal  supplies 


from  other  Canadian  producers.  The 
imported  volumes  will  be  delivered  at 
Emerson,  Manitoba,  to  Midwestern  Gas 
Transmission  Company  (Midwestern), 
transported  by  Midwestern  through 
Minnesota  into  North  Dakota,  and 
delivered  to  Northern  States  Povvtr 
Company  (NSP)  at  the  city  gate  of 
Grand  Forks.  NSP  will  deliver  the  gas  to 
Simplot's  plant  in  Grand  Forks 

In  support  of  the  application,  Simplot 
asserts  that  use  of  competitively  priced 
natural  gas  is  a  cost-effective,  efficient 
means  of  improving  the  economics  of 
production  at  its  facility  which  has  had 
a  history  of  being  a  marginal  operation. 
Simplot  also  asserts  that  the  proposed 
import,  transportation  and  delivery  of 
natural  gas  can  be  accomplished  at  a 
significant  savings  over  its  present  costs 
for  fuel  oil.  Furthermore,  no  additional 
pipeline  construction  is  needed  to 
implement  the  proposed  import. 

According  to  the  applicant,  the  import 
is  in  the  public  interest  because  it  will 
(1)  eliminate  the  company's  requirement 
for  No.  6  fuel  oil,  thus  freeing  that  oil  for 
use  by  other  purchasers,  (2)  increase 
revenues  for  the  transporting  pipelines, 
and  (3)  reduce  the  food  processing 
plant's  operating  costs. 

Simplot  maintains  that  the 
arrangement  is  ma.f-ket  responsive 
because  the  S2.98  per  MMBtu  purchase 
price  for  the  gas  is  competitive  with  the 
lowest-priced  natural  gas  available  to  it 
and  is  considerably  lower  in  price  than 
No.  6  oil  which  is  its  primary  fuel.  In 
addition,  the  purchase  agreement  allows 
for  adjustments  in  the  price  to  respond 
to  the  changing  prices  of  competing 
energy  sources. 

II.  Interventions  and  Comments 

A  notice  of  Simplot's  application  was 
issued  on  January  16, 1985.'  The  notice 
invited  protests  and  petitions  to 
intervene,  which  were  to  be  filed  by 
February  25, 1985.  The  ERA  received 
one  motion  to  intervene  from  Northern 
States  Power  Company  (NSP)  who 
expressed  no  opposition  to  the 
application  and  did  not  request  a 
hearing.  This  order  grants  intervention 
to  NSP. 

NSP.  who  intervened  as  the  local 
distribution  company  serving  Simplot's 
plant  in  Grand  Forks.  North  Dakota, 
stated  that  under  governing  North 
Dakota  tariffs,  ".  .  .  NSP  may  not 
transport  gas  for  an  end  user  that  would 
displace  a  sale  of  gas  that  NSP  would 
otherwise  expect  to  make  under  retail 
gas  sales  tariffs."  NSP  asserts  that  it  has 
offered  gas  service  to  Simplot  effective 
March  1, 1985,  that  would  provide  for  a 


'  50  FR  33«1,  Januarv  24,  1985. 
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price  of  gas  that  would  be  competitive 
with  the  price  of  No.  6  fuel  oil.  NSP 
further  asserts  that  as  of  February  22. 
1985,  Simplot  had  not  executed  a 
contract  for  transportation  service  with 
NSP. 

III.  Decision 

Simplofs  application  has  been 
evaluated  in  accordance  with  the 
Administrator's  authority  to  determine  if 
the  proposed  import  arrangement  meets 
the  public  interest  requirements  of 
section  3  of  the  Natural  Gas  Act.  Under 
section  3.  an  import  is  to  be  authorized 
unless  there  is  a  finding  that  it  "will  not 
be  consistent  with  the  public  internst."' 
The  Administrator  is  guided  by  the 
Secretary  of  Energy's  policy  relating  to 
the  regulation  of  natural  gas  imports.' 
Under  these  policy  guidelines,  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  for  meeting  the 
public  interest  test.  The  need  for  the 
import  and  the  security  of  the  import 
supply  are  other  considerations. 

Simplofs  arrangement  fully  comports 
with  this  public  interest  test.  The  terms 
and  conditions  of  the  contract  between 
Simplot  and  its  supplier,  Tricentrol,  are 
flexible  and  provide  assurance  that  the 
imported  gas  will  remain  competitive 
over  the  contract  period.  The  volumes 
will  be  imported  on  a  short-term  basis 
and  at  a  proposed  rate  competitive  with 
the  lowest-priced  natural  gas  available 
to  Simplot  and  less  expensive  than  the 
No.  6  fuel  oil  it  currently  uses.  Deliveries 
will  be  on  a  best  efforts  basis  as 
requested  by  Simplot  in  monthly  volume 
nominations;  Simplot  is  obliged  to 
purchase  only  such  nominated  volumes. 
Furthermore,  after  the  first  contract 
year,  the  agreement  permits  the  parties 
to  adjust  the  initial  purchase  price  of  the 
gas  to  reflect  market  conditions  at  the 
time.  These  and  the  other  contract  terms 
and  conditions,  taken  together, 
demonstrate  that  the  arrangement  is 
competitive. 

Furthermore,  it  is  recognized  that  NSP 
has  offered  gas  to  Simplot  effective 
March  1,  1985,  at  a  price  competitive 
with  No.  6  fuel  oil.  This  affords  Simplot 
another  source  of  gas  in  addition  to  this 
import.  The  best  efforts  nature  of  the 
import  will  enable  Simplot  to  take  the 
most  price-competitive  gas  available  to 
it. 

As  set  forth  in  the  gas  import  policy 
statement,  the  question  of  the  need  for 
an  import  is  answered  by  its 
competitiveness.  The  security  of  this 
import  supply  is  not  a  major  issue  as  the 
gas  is  to  be  purchased  on  a  short-term 


basis.  Simplot  has  also  demonstiated 
that  its  supply  of  natural  gas  would  be 
reliable  masmuch  as  its  annual 
requirement  is  not  large  and  will  be 
supplied  by  Tricentrol  from  its  own 
available  reserves,  or  by  Tricentrol's 
securing  from  other  Canadian  produr.ers 
Simplofs  needs  in  excess  of  what 
Tricentrol  can  provide.  Finally,  the 
proposed  import  involves  only  existing 
facilities.* 

After  taking  into  consideration  all 
information  in  the  record  of  this 
proceeding,  I  find  that  the  authorization 
requested  by  Simplot  is  not  inconsistent 
with  the  public  interest  and  thus  should 
he  granted. 

Order 

For  the  reasons  set  forth  above, 
pursuant  to  Section  3  of  the  Natural  Gas 
Act.  it  is  ordered  that: 

A.  Simplot  is  authorized  to  import  up 
to  3.000  Mcf  of  Canadian  natural  gas  per 
day  for  a  two-year  period  beginning  on 
the  date  of  first  delivery  in  accordance 
with  the  pricing  and  other  provisions 
established  in  the  contract  submitted  as 
part  of  its  applicatiom 

B.  Simplot  shall  notify  the  ERA  in 
writing  of  the  date  of  first  delivery 
within  two  weeks  after  deliveries  begin. 

C.  Simplot  shall  file  with  the  ERA  the 
terms  of  any  renegotiated  prices  that 
may  become  effective  after  the  initial  12- 
month  period  within  two  weeks  after  the 
effective  date  of  the  renegotiated  term. 

D.  The  motion  for  leave  to  intervene, 
as  set  forth  in  this  Opinion  and  Order,  is 
hereby  granted,  subject  to  the 
administrative  procedures  in  10  CFR 
Part  590,  provided  that  participation  of 
the  intervener  shall  be  limited  to 
matters  affecting  asserted  rights  and 
interests  specifically  set  forth  in  its 
motion  for  leave  to  intervene  and  not 
herein  specifically  denied,  and  that  the 
admission  of  such  intervener  shall  not 
be  construed  as  recognition  that  it  might 
be  aggrieved  because  of  any  order 
issued  in  these  proceedings. 

Issued  in  Washington,  DC,  February  28, 
1985. 

Raybum  Hanzlik, 

Administrator,  Economic  Regulatory 
Administration. 
(FR  Doc.  85-6555  Filed  3-19-85;  8:45  am] 
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CPt  Crude,  Inc.;  Proposed  Renr>edUil 
Order 

Pursuant  to  10  CFR  205.192(cj.  t.ie 
Fconomic  Regulatory  Administratiur. 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  WaS  issued  to 
CPl  Crude,  Inc.  This  Proposed  Remedial 
Order  alleges  pricing  violations  in  the 
amount  of  S". 558,156, 72  plus  interest  in 
connection  with  the  resale  of  crude  oil 
at  prices  in  excess  of  those  permitted 
under  10  CFR  Part  212  during  the  time 
period  February  T9"6  through  December 
1978, 

A  copy  of  the  Proposed  Rem.edial 
Order,  with  confidential  information 
deleted,  may  be  ob'.iined  from  James  F. 
Murphy,  Economic  Regulatory 
Administration,  Department  of  Energy. 
1403  Slocum  Street,  Second  T"loor, 
Dallas,  Texas  75207  or  by  calling  (214) 
7fi7-4b46,  Within  fifteen  "(15)  days  of 
publication  of  this  notice,  any  a;:^rieved 
person  may  file  a  Notice  of  Objection 
with  the  Cfice  of  Hearing  and  Appeals, 
Department  of  Energy,  Forres^al 
Building.  100  Independence  Avenue. 
SW..  Room  6F-078,  Washington,  DC 
20585.  in  accordance  with  10  CFR 
205.193. 

Issued  m  Dyllas.  Texas  on  the  2ftth  day  of 
Kebru.ir>  1985. 

Ben  Lemos, 

Dirf.'L  tor.  Dallas  Fii'ld  Office.  Economic 

Rt^ifulator}'  .Administration. 

IfR  D<ir  R,S-H607  Filed  3-19-85:  8:45  flm| 

BILLING  COOC  »4&0-O1-M 

Fields  Energy  Resources,  Inc.  and  V. 
W.  Fields;  Proposed  Remedial  Order 

agency:  U.S.  Department  of  Energv 
Economic  Regulatory  Administration. 

action:  Notice  of  proposed  remedial 
order  to  Fields  Energv  Resources,  Inc. 
and  V.  W.  Fields,  II.  " 


'15U.S.C.  717b. 

'49  FR  6684.  February  22. 1984. 


*  Because  the  proposed  importation  of  ;^us  will  use 
existing  pipeline  facilities,  DOE  has  determined  that 
granting  this  application  is  not  a  Federal  action 
significantly  affecting  the  quality  of  the  environment 
within  the  meaning  of  the  .NJalional  Environmental 
Policy  Act  (42  U,S.C,  4321,  et  seq]  and  therefore  an 
environmental  impact  statement  or  environmental 
assessment  is  not  required. 


summary:  Pursuant  to  10  CFR  205.192(c), 

the  Economic  Regulatory  .Administration 
(ER.\)  of  the  Di'partment  of  Energ\ 
(DOE)  hereby  gives  .Notices  of  a 
Proposed  Remedial  Order  which  was 
issued  to  Fields  Ene.'-K\  Resources,  Inc. 
and  V.  W.  F;:'lds.  II  (Fields),  formerly 
doing  busir.ess  at  7500  San  Felipe,  Suite 
350.  Houston,  Texas  77063,  This 
Proposed  Remedial  Ord^r  alleges  that 
Fields  cha.'-ged  prices  in  excess  of  its 
m.axim.um  l::iwful  selling  price  in 
violation  of  10  CP'R  212^186  and  210,62 
during  the  piTiod  May  1980  through 
December  1980  in  the  amount  of 
S.V31  609.80.  In  addition,  the  Proposed 
Rem.edial  Order  alleges  violations  in  the 
pricing  of  crude  oil  of  10  CFR  212.183 


diirinjj  the  months  of  Ausust  and 
No\. ember  of  19«0  in  the  amount  of 
SUU, 331.48. 

,\  copy  of  lh<'  Proposed  Remedial 
Order,  with  confidential  information 
deiiited.  may  be  obtained  from:  U.S. 
Department  of  f^nergy,  Economic 
Reg.jhit(jry  Administration,  ATTN: 
Sandra  K.  Webb,  Director,  One  Allen 
Center,  Suite  610,  500  Dallas  Street, 
Houston,  Texas  77002. 

Within  fifteen  (15)  days  of  publication 
of  this  Notice  any  aggriex  ed  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  Energy.  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585,  in 
accordanr.e  with  10  CFR  205. 193. 

Issued  in  Houston.  Texas  on  the  18th  day 
of  February  1985. 
Sandra  K.  Webb, 

Dtrfc  lor.  Housion  Office,  Economic 
Reg  jlatory  Administration. 
[VR  Doc.  85-6608  Filed  3-19-85;  8:45  am| 
BILUNG  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

I  Docket  Nos.  ER85-336-000,  et  al.j 

American  Electric  Power  Service 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

Take  notice  that  the  foliowing  filings 
have  been  made  with  the  Commission: 

1.  American  Electric  Power  Service 
Company 

[Ducket  .No.  ER85-336-0001 
March  13.  1985 

Take  notice  that  on  March  4,  1985, 
American  Electric  Power  Service 
Corporation  (AEP)  tendered  for  filing  on 
behcilf  of  lis  affiliates  Appalachian 
Power  Company  (Appalachian),  Ohio 
Power  Company  (Ohio  Power),  and 
Wheeling  Electric  Company  (Wheeling) 
sometimes  collectively  referred  to  as  the 
AEP  Parties.  Modification  No.  16  dated 
January  30,  1985  to  the  Operating 
Agreement  dated  June  1, 1971  among 
Ohio  Power,  WheEhng.  Appalachian, 
Monongahela  Power  Company 
(Monongahela)  and  West  Penn  Power 
Company  (West  Penn).  Monongahela 
and  West  Penn  are  members  of  the 
Allegheny  Power  System  (APS)  and  are 
sometimes  collectively  referred  to  as  the 
APS  Parties.  The  Commission  has 
previously  designated  the  1971 
Agreement  as  Appalachian's  Rate 
Schedule  FERC  No.  55.  Ohio  Power  Rate 
Schedule  FERC  No.  73,  Wheeling's  Rate 
Schedule  FERC  No.  5,  Monongahela's 


Rate  Schedule  F'ERC  No.  31,  and  West 
Penns  Rate  Schedule  FERC  No.  28. 

Section  1  of  Modification  No.  16 
provides  for  an  increase  in  the 
transmission  demand  charge  for  Short 
Term  Power  when  the  AEP  Parties  are 
the  supplying  party  to  $0.46  per  kilowatt 
per  week.  Section  2  increases  the 
Limited  Term  Power  transmission 
demand  charge  when  the  AEP  Parties 
are  the  supplying  party  to  $20.00  per 
kilowatt  per  month.  The  proposed  rates 
included  in  this  Modification  No.  16  for 
Short  Term  and  Limited  Term  Power  are 
similar  to  the  rates  for  Transmission 
Service  provided  by  the  AEP  System 
which  have  been  filed  and  accepted  for 
filing  by  the  Commission  and  are  the 
same  as  the  rates  for  Short  Term  and 
Limited  Term  Power  transmission 
demand  rates  which  have  been  filed 
with  the  Commission  on  behalf  of  the 
AEP  parties.  AEP  requests  an  effective 
date  of  April  15, 1985,  which  will  allow 
AEP  to  offer  similar  services  at  similar 
rates  to  electric  utility  systems 
interconnected  with  AEP  affiliated 
operating  subsidiaries  as  established  in 
previous  AEP  filings,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Section  3  of  this  modification  also 
revises  the  Short  Term  Power  Service 
Schedule  to  make  provision  for  the  sale 
of  Third  Party  Daily  Short  Term  Power 
from  AEP  parties  to  the  APS  parties.  The 
terms  and  conditions  of  this  provision 
for  Third  Party  Daily  Short  Term  Power 
is  substantially  the  same  as  the 
provisions  contained  in  several  of  the 
AEP  parties  intercormection  and 
operating  agreements  presently  on  file 
with  the  Commission. 

According  to  AEP  copies  of  this  filing 
were  served  upon  the  Pennsylvania 
Public  Utility  Commission,  the  Public 
Service  Commission  of  West  Virginia, 
the  Virginia  State  Corporation 
Commission,  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  March  26. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Mississippi  Power  Company 

[Docket  No.  ER85-33&-0OO] 
March  14,  1985. 

Take  notice  that  on  March  4. 1985, 
Mississippi  Power  Company 
(Mississippi)  fendereid  for  filing  a 
contract  executed  between  it  and  the 
Administrator  of  the  Southeastern 
Power  Administration  ("SEPA")  acting 
on  behalf  of  the  United  States 
Govefnment.  Pep&rtffient  of  Energy. 
Mississippi  stages  that  the  contract  has 
been  filed  because  certain  of  its 
provisions  provide  fgr  the  payment  of  a 


transmission  charge  by  the  Government 
for  transmission  of  capacity  and  energy 
to  certain  preference  customers 
designated  by  the  Government. 

Mississippi  requests  an  effective  date 
of  February  1, 1985,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  March  27, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER85-33ft-0()0] 
March  14,  1985. 

Take  notice  that  on  March  4, 1985. 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  tendered  for  filing  proposed 
cancellation  of  FPC  Schedule  No,  27. 
dated  March  27, 1968,  agreement 
between  SCE&G  and  South  Carolina 
Public  Service  Authority. 

SCE&G  proposes  an  effective  date  on 
May  1, 1985. 

According  to  SCE&G  copies  of  this 
filing  were  served  upon  the  South 
Carolina  Public  Service  Authority. 

Comment  date:  March  27, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Otter  Tail  Power  Company 

(Docket  No.  ER85-333-Ot)0| 
March  13. 1985. 

Take  notice  that  on  March  1.  1985. 
Otter  Tail  Power  Company  (Otter  Tail) 
tendered  for  filing  rate  schedules 
covering  scheduling  and  dispatching 
service  provided  to  Cooperative  Power 
Association  (Association)  and  Central 
Power  Electric  Cooperative  (Central). 
An  effective  date  of  April  1, 1985  is 
requested  for  the  increase,  estimated  at 
approximately  $10,731  per  year,  in  rates 
to  be  charged  the  Association  per 
Supplement  No.  3  to  Otter  Tails  Rate 
Schedule  FERC  No.  154.  An  effective 
date  of  March  20,  1985  is  requested  for 
the  increase  estimated  at  approximately 
$6,519  per  year,  in  rates  to  be  charged 
Central  per  Supplement  No.  3  to  Otter 
Tail's  Rate  Schedule  FERC  No.  171. 

Otter  Tail  requests  waiver  of  the 
Commission's  notice  requirements  to 
allow  these  two  schedules  to  become 
effective  on  April  1, 1985  and  March  20, 
1985,  respectively. 

Comment  date:  March  26, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER85-334-000J 
March  13,  1985. 

Take  notice  that  on  March  1, 1985, 
Pacific  Gas  and  Electric  Company 
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{PGandP').  tendered  for  filing  iis  an 
initial  rate  schedule  the  Camp  Far  West 
Interconnection  and  Tiansmission 
Service  Af^reement  (.Agreement) 
between  PGandE  and  the  Sacremento 
Municipal  Utility  District  (SMUD).  dated 
December  21.  1984. 

PGand  E  states  that  under  the  terms  of 
the  Agreement  PGandE  will  transmit 
power,  adjusted  for  losses,  purchased  by 
SMUD  at  Camp  Far  West  Hydroelectric 
Project  to  SMUD's  point  of  delivery  at 
R.incho  Seco  Substation.  PGandE 
proposes  to  charge  SMUD  a  s\  stem 
average  functionalized  transmission  and 
distribution  rate  of  Sl.25.'kW-month  for 
this  service. 

PGandE  wil!  own,  operate,  and 
maintain  the  special  facilities  that  must 
be  constructed  in  order  to  accommodate 
SMUD's  delivery  of  power  from  the 
Camp  Far  West  Hydroelectric  Project. 
The  charge  for  this  service  is  based  on 
PGandE's  average  ownership  costs  and 
will  be  equal  to  8.21  percent  of  the 
installed  costs  for  SMUD  financed 
facilities  and  26.84  percent  of  the 
installed  costs  for  PGandE  financed 
facilities. 

PG&E  requests  an  effective  date  of 
April  29,  1985.  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
SMUC  and  the  California  Public  Utilities 
Commission. 

Comment  dale:  March  26.  1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pacific  Gas  and  Electric  Company 

(Docket  .\o.  342-000] 
March  14, 1985. 

Take  notice  that  on  March  5,  1985, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  proposed 
change  under  its  electric  service  Rate 
Schedule  FERC  No.  37.  This  change  is  an 
amendment  to  the  contract  for  extra 
high  voltage  transmission  and  exchange 
service  between  PG&E,  Southern 
California  Edison  and  San  Diego  Gas 
and  Electric  Companv,  and  Sacramento 
Municpal  Utility  District  (SMUD).  This 


contract  amendment  deletes  Article 
10(d)  from  the  contract,  a  provision 
which  does  not  permit  SMUD  to 
increase  the  amount  of  transmission 
service  to  be  supplied  under  the  contract 
above  the  ceiling  set  by  any  previous 
decrease  requested  by  SMUD  in  the 
amount  of  service,  with  certain 
exceptions. 

According  to  PG&E  all  parties  to  this 
contract,  including  SMUD,  have 
approved  the  proposed  change.  Copies 
of  this  filing  served  upon  the  parties  to 
the  contract  and  the  California  Public 
Utilities  Commission. 

Comment  date:  March  27.  1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Portland  General  Electric  Comp.inv 

[Docket  ,\o.  F.R(3^340-pOn) 

March  14. 1985. 

Take  notice  that  on  March  4, 1985. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Summary  of 
Sales  made  under  the  Company's  first 
revised  Electric  Service  Tariff,  'Volume 
No.  1.  during  January  of  1985,  along  with 
a  cost  justification  for  the  rates  charged. 

Copies  of  this  filing  were  served  upon 
parties  having  service  agreements  with 
PGE,  parties  to  the  Intercompany  Pool 
Agreement  (revised),  intervenors  in 
Docket  .No.  ER77-131  and  the  Oregon 
Public  Utility  Commissioner. 

Comment  date:  March  27,  1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practices  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  of 
protests  should  be  filed  on  or  before  the 
comment  date.  Protects  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestanis  parlies  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

SecKlury. 

[FR  Dor  85-i)(^i9  Filed  3-19-85:  8;45  am) 
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I  Docket  No.  CI85-256-000;  et  all 

Bliss  Petroleum,  inc.,  et  al.; 
Applications  for  Abandonment  of 
Service 

March  14. 1985. 

Take  notice  that  each  of  the 
Appliciints  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  abandon  service  as 
described  herein,  all  as  more  fully 
described  in  the  respective  applications 
and  amendments  which  are  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  he  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  April  1. 
1985.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  petitions  to  intervene  or 
protests  in  accordance  with 
requirements  uf  the  Commission's  Rideg 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  becorhe  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordant  e  with  the 
Commission's  Rules 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advvised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


Dochel  No  and  date  filed 


Applicant 


Purcttasflr  and  location 


Pnce  pef  Md 


Pnmun 


CI85-256-O00,  B.  Feb  25.  1985  . 

CI85-257-000.  B.  Feb  26   1985 

C185-267-000.  B.  Mar  1    '985 

CIS5-268-000,  B   Mar  1    i985 

CI85-271-000,  B,  Mai  4    1985 

C185-277-000,  B,  Mar   5.  '9o5 

085-266-000  (CI79-93),  B.  Maf 
1.  1985. 


Bliss   Pelroleum,    Inc     CO   Geo'ge   McCture,  2401 

Seaboard  Avenue  Midland   Te«as  79705-8516 
Seoedum  'rees  On  Compar'y.  Ken-McGe*  Cenle'. 

Oki8rx>ma  City  OKia  73125, 
Pietle  Valley  Oil  Co.  ifK,  PC    Box  3288,  Tulsa, 

Qkla   74101 
Pa^eo     Inc      Suite    206    May-Ex    BIdg .    3022    I^W 

Expressway   Oklaho'^a  City  Okia   731 12 
Philhps   Oil   Cor^Pdny   iSucc  m-inlefe^i   to   ArT>tnoii 

Inc  ).  336  Home  Savings  &   Loan  Biag     Banies- 

viiie  Okia    "JiXi4 
Pannefsnip  Piopenies  Co     PC    Bo«  2250,  Denvei 

Cokyadc  802 10 
Energy  Reserves  Group    inc     PC   Box  12C1,  Wicfv 

ita,  Kansas  67201. 


Texaco,    Inc    (lofniefly    Getty   Oil  Company).   Lea 

County   New  Mexico 
Soottiem  Natural  Gas  Company   Sec   39-20S-29E. 

Bastian  Bay  FiekJ,  Plaquemines  Parish,  Louisiana 
Nolhwesi    Central    Pipeline    Corp      Monon    Field, 

Reno  County  Kansas 
Equitable  Ga»  Company   Cedar  Cree*  Otter  Distnct 

Braxton  County,  Wesi  Virginia 
Moriaria-DaKota  Utilities  Company    T.oga  Gasolme 

Plant,  Miltiams  County   North  Dakoia 

Northwest  Central  Pipeline  Corp  ,  S  W    Lovai  Fwid, 

Kir^istier  County   Ohiahoma 
Nort-herr-    Natjra    Gas   Company,   Sp'aberry   Tieod 

Field,  'rior.  County.  Texas 


(M 
(M 
(M. 

(•I- 
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Docket  No  and  tele  Med 


Applicant 


-L 


Purchaser  and  location 


Price  per  Mel 


Pressufe 
base 


CI85-273-000      (CI78- 10551       8 

Mar  *.  '985 
C'85-2'4-0C'0     (Ci:8-in3)      B 

Mar  4  1965 
CSS- 264-000       (CI79-542)         8. 

fflC    28.   'OSi 

Cie^265-OOC  (083-133-000)   8. 
Mar   t.  1985 

a85-r'5-O0C  (ClS3   J80  OOO)    B. 
Mar    4    1965 


00 „. __ — Cotorxlc  ir^iorsiale  Gas  Conxanv.  Hay  Besorvoir 

Fielo  Swt«r«aier  County.  Wyoming 
oo  ,  Panha^'e  Eiis'e'p  P>oe  Line  Company  Hay  Reser- 

voir f^-ekd   Swperwaiof  County.  Wyomtng 
Oamonc  S.'.amrock  Eiploralion  Compar<y.  PO   Bon  ,  Texas  Gas  Trans/niss<xi  Coropration.  Edwui  L  Cox- 
631.  AmanHo.  Te«as  79173  :      Intorcoastal  Shipyard,  Won  No    1     C"  Sand  Unit 

I      A.  3t.  Mary  Parish.  Louisiana 

.do „ I  Texas  Gas  Transmission  Corporation.  Edwin  L.  Cox- 

Intarcoastal  Shipyard.  Well  No    1  "C "  Sand  Unit 
I      A,  St  Mary  Pansh.  Louisiana 

do _ — . „ _...!  Texas  Gas  TrarBmosion  Corporation,  Edvnn  L.  Cox- 

I      Iniarcoasta)  Sh^jyard,  Wad  No    l  C   Sand  Uml 
A,  St  Mary  Pansh.  Louisiana 
Ci8SZ"2-000  (G-116'3)   B    Mat      Conoco  Inc .  P O  Box  2197.  Houston.  Texas  77252    ;  Texas  Eastern   Transmission  Corp    Mission  Valley 

4    '  965  Fiek).  DeWrtI  and  Victoria  Counties.  Texas. 

C:.S5. 258-000  iG- 13003),  B   feb      Umon  Oil  Ccoany  o'  Cal'tomia.  Union  OU  Cef-ter—     United  Gas  Pipe  Line  Company    Lake  Hatch  Field. 
28   1985  Box  76CC.  Los  Angeles,  Ca'rt.  90051.  .      Terfebonne  Pansh.  Louisiana 

Ci85-26*-000      (CI61-770I       B  do _ Natural   Gas   Pipeline   Company   ol   Amenca.    SE. 

Mar  6  1985  Wocdward  Field.  Woodward  County.  Oklahoma. 

CI85-248-000  IG  14355).  B   F«      Cit-es  ServKa  Oil  arid  Gas  Corporation.  PO    Box  '  Transcontinental  Gas  Pipe  Line  Corporation.  Willow 
16    '^5  300.  Tulsa.  Okla  74102  [      Wo»ds  Field.  Terrebonne  Parish.  Louisiana 

Cia5-249-00C      (0166-737).      B.     .      do    j  Northern    Natura)    Gas    Company    &«    Mile    Field. 

Fee   15.  1985  I  I      Bearer  County  Oklahoma 

G-12235-001  D  Feb  28.  1985         KerrMcGee  Corporation.  PO    Box  25861,  OMaho-    Southern  Natural  Gas  Company.  N/2  ol  the  S.'2  o« 

ma  City.  Okla  73125  Block  20.  S  L  1997.  Breton  Sound  Area.  0«s.hore 

Lo<jisiana- 

80  !  Tennessee   Gas   Pipeline   Corporation   Bully   Camp 

;      FielB  LaFourche  Pansh.  Lousana 
Mow  Oil  Corporation.  Nine  Greenway  Ptae— Suiie     Northfrest   Central    Pipeline    CoT)    Texas    County, 
2700.  Houston,  Texas  77046 
do   _., 


085-251-000  {G-15779)   B   Feb 

22.  1985 
G- 7645-008  D.  Feb.  25.  1985 


G-1 1742-014.  D.  Feb.  25.  1985 

G-1 1742-015.  0.  Feb  25.  1985 


Oklahoma 
Norttiirest   Central   Pipeline   Corp    Hugoton   Field. 
Ste»ens  County,  Kansas 

do _. .....„..,„.„ — _„.._„_„ 1  North«(e<it   Central   Pipeline   Corp    Hugoton    Field. 

'      Stefens  County.  Kansas. 
G- 12086-000   D.  Ma.'  4,  1985  Mobil  Producing  Texas  &   New   Mexico  Irx; .   Nine  '  Tennassee   Gas    Pipeline   Company   Heyser    Field. 

Greenway    P'ire— Suite    2'00,    Houston,    Texas        V.ct)ria  County   Te.as 
77046 
G- 10 164-002.  D.  Fafc  21    1985         Gull    Oil    Corporation     PO     Box    2100.    Houston.     Tennessee  Gas   Pipeline  Company    Timbalier   Bay 

i      Texas  77252  FieB,  LaFourcne  Pansh.  Lomsana 

G- 1701 9-00 1.  0,  Feb  22.  1985        GuH    Od    Corporation.    PO     Box    2100.    Houston,     El  Pa*o  Natural  Gas  Comoany  B.sl' Field.  San  Juan 


Texas  77252 
064-464-000.  D.  Feb  25  1985  ...j        do 


B. 


do 


C;S5-250-000      (CI72-764) 

Feb  22,  1965 
G-4946-000  D,  Fob-  25.  1985        ,  Son  ExpioratxDn  and  Production  Company.  P,0,  Box 

'      2S80.  Dallas.  Texas  75221-2880 
G-1 1762-003  and  G-16010-0CC.  I       do  .  

D,  Feb  25.  1S85 


Coifity.  New  MexN:o 
Tenn^see  Gas  Poelme  Company.  Patterson  Field. 

St.  Mary  Parish,  Lowsana. 
Transeiestem  Pipeline  Company.  Rock  Tank  Field. 

Eo<^  County.  New  Mexico 
United   Gas    Pipe    bne    Company,    BurneU    Field. 

Karnes  County,  Te.as 
Northim    Natu'al    Gas    Company.    Harpef    Ranch 

>iel(l.  Clark  County.  Kansas 


G-1 8233-000  and  G- 18250 -000.  ,  Fees!  Oil  Corporation,  1500  Colorado  Natl    8idg.  !  Michi^n  Wisconsin  Pipe  line  Co.  Laveme  FeW. 


D.  Feb  25.  1985 
G-2C14I-000.  D.  Feb  25.  1985 

CI61-392-000,  D.  Feb  25,  1985 

CI63-265-000.  0.  Feb  25,  1985 

CI63-I3PS-000.  D.  Feb  25.  1985 

067-481-000.  D.  Fee  25.  1985 

0169-1219-000.  D.  Feb  25.  1985 

Ci^9-225-C00.  D.  Feb  25.  1985 


9*0—1 7ih  Street.  Denver.  Colorado  80202 
do 


do 
do 
do 
do 
do 
do 


Har^  County,  OR-ahoma 
Tansocnlinental.  Gas   Pipe   Lini?.   Ccporatioo.   San 

Migiiol  Creek  Field.  McMullen  County.  Texas 
El     Pfcso     Natural     Gas    Company.     Clear    Lake 

(Motane)  Field.  Beavei  County.  Oklahoma 
MichiflBn  Wisconsin  Pipe  Line  Co    Woodward  A;ea. 

and  WoodwarC  Coij-ties.  Okiat^"ia 
Panhihdle  Eastern  Pipe  Line  Company.  Binkley  Gas 

Ural  Woods  County,  Oklahoma 
Transaiestem  Pipeline  Company.  Wesi  Fl0)0  Cabal- 

Kk  Field  Pecor.  and  Reeves  Counties.  Texas 
Trans4r6Stern    Pipeline    Company.    Barslow    Field. 

Wan)  County.  Texas 
Cotortdo  Intersiale  Gas  Company.  Ship'ock  Field, 
twatar  County.  Wyoming 


') 

'I 

') 


') 

') 


1 

J 



)■• 

^-n^Z^'V^^fiZ^^eT^c.l^  ^"'^  ""^  ^"^  and  9-1-83  but  the  tjontract,  wouW  coninue  on  a  year  to  year  basis  and  could  by  lemi.nated  any  anniversary  bo 

■  AH  production  under  the  contract  has  cftasea  and  the  lease  has  expwed  for  lack  o«  produ 
ac'eage  involved 

"  Llnec(yiomical 

*  Noncommercial 

>  Tne  7-19-55  coniract  e«p..-eo  by  its  own  icrm  on  or  about  4-30-62  All  avaiiaWe  records  ixJcste  mat  no  sa;es  were  made  nor  was  the-e  i 
sa-'?  bevcno  that  esDi'Stion  date  ■ 

'  Depleted  | 

'.r^'^Gaff^'^^Mo^^^a'^^  "°  ^^  P'oductio.-.  under  !>ieir  rate  scneouie  which  is  sub,c4  to  the  Commissions  Natural  Gas  Act  lunsdiction  as  provided  m  secion  60i(a|(i)(B)  ol  the 


Benedum- Trees  Oil  Company  therelore  no  longer  has  the  nght  to  expkjre  or  develop  tht 

!  or  IS  there  any  apparent  availability  ol  gas  to- 


•  No   '  wo:i  ceased  producaon  m  August.  1984.  and  has  teen  plugged,  all  ol  Seller  s  leases  ♦xrluded  within  the  unit  expired  by  their  terms 
■'  P'OOoc^.on  r.as  ceased  and  the  ccruact  has  been  cancelled 

I  on  4-17-84 


II act  has  been  cancelled 

'"The  Cuscortxs  10(00)  Sard  Units  3  and  4  lave  lerminated  and  the  prmary  term  of  the  gas  contract  expired  ' 
_„    '.'q-!'*c*£?^II!*;C!.*'1??  10-24-66  filed  with  the  Commission  2-10-6,'  as  Supplement  No.  3  to  Rate  Schedule  No   140  changed  the  commitmeni  of  the  Bennjoe'des    B'   No   1  well  to 
Crties  Rate  Schedule  No   140  after  H  was  recias&fied  as  a  gas  weu  m  1966  No  subsequent  sales  have  been  made  under  Rale  Sch^Se  208  i  "■  '■  «  nenp,ge  oes    b    no   i  wen  to 

'  ■  Sa-d  acreage  has  been  released  m  i»eu  of  devt.'opmt  ni 

! '  All  weiis  have  been  plugged  a.-io  abandoned 

■'  ■'o  'eiease  gas  tor  •r-'^^'.or  >^,- 

Paoe^  w  'rl-K^a'oo'lVT^.i^S^r,:,  .h'--'  I'nc'^e.Sn'^a^s!^'^'''^  *"***■  **°°*  '''°^'^  '^'^'  *  "^^  *'"'«'  '"=   »^*9^  >°  B^^  Petroleum  (USA)  Inc.  San  Patr^oo  Corporation 

'•  Acreage  r\&s  De^n  'e  eas^  ic  t^>e  Stale  o*  LOJiSjaoa  I 

ccn,rac['?«pTc?o^°^^.-7  ''''"'  "^  ™  "^  "  ^""^  2'»-25N-liW.  San  Juan  County.  N^  Mexico.  wh«*  was  covered  by  the  ongKial  contract  but  was  not  covered  ^,  the  roDover 
■  9y  a  Fa.t.c..  ^r<i-Ax'  JO'S.  ~.    '  executed  on  8-29-84.  Guf  released  certain  portions  ol  lands 

,     " ''*'",.*^^*  '•'""^  '"  ' ""    '■"*  ""^  *"^  ^^  ''®*^"'  ^*  '^°^  ^®"  ^    '  ^'^^  Jn  8-30-79  and  the  well  was  plugged  and  abandoned  on  lt-20-80  GuH  no  lonae-  ow-^s  an 
iriwtsi  .r  tre  acage  fa-  «^?  co^-e'^  *■■-  -r-fac!  4-25-'2.  as  amended,  and  Gulf  termnated  th«  contract  ►'"w~  <.«.  ^*,  cu  u.         ,:u  ou   uui   no  longei  ow.  s  an 

■.D*?*l    *^*9"'^'"'    ^''^    r'     -'    :•*    s-ecoleo    on    1-21-85.    effectrve    11-1-84.    wharein    Sun    Expioratxjn    and    Produclion    Company    assigned    us    interest  in    said    crocertv 

■'Par-ia    AssKjnr^-     an<t    t. "    ...    .,^ie   e.ecuted   on    12-5-84.    etfecttve    11-1-84.    wharein   Sun    Exploration   and    Prodi,ct«>n   Company    assigned   is    nicst  n    Za   p  o^ 

-  ■  -  orsst  Oil  .xxpo'atKir  ^ss.gneci  a  Dortion  o<  its  mierest  m  tne  leases  covered  by  the»  contract  with  the  purchaser  to  Templeion  Energy  Income  CoT^aUon  ^ 
■^1.^  Coue  A-i,..tiai  Sor^ire,  B-A.-jryionment  C— Amendment  to  add  acreage.  D— Ame.-<iment  'o  delete  acreage.  E-Total  Succession.  F— Partial  Succession 

|i  K  DiH,  H,>-(,<^in  Kilcd  3  ;'Mi5:  8:45  am| 
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[  Docket  No.  TC85-8-000 1 

Colorado  Interstate  Gas  Co.;  Tariff 
Sheet  Filing 

March  13, 1985. 

Take  notice  that  of  March  1, 1985, 
Colorado  Intersate  Gas  Company  (CIG), 
P.O.  Bo)^  1087,  Colorado  Springs, 
Colorado  80944,  tendered  for  filing, 
pursuant  to  section  4  of  the  Natural  Gas 
Act,  the  following  revised  tariff  sheets  to 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff: 

First  Revised  Sheet  No.  44A: 
Fifth  Revised  Sheet  No.  45;  and 
Sixth  Revised  Sheet  No.  6lH. 
CIG  states  that  the  purpose  of  this  filing 
is  to  comply  with  the  conditions  of  the 
Commissions  order  issued  in  Docket 
No.  SA84-22-000  on  December  24,  1984. 
It  is  indicated  that  the  order 
conditionally  granted  CIG  an  exemption 
from  the  essential  agricultural  use  filing 
requirements  set  forth  in  §  281.204(b)  of 
the  Commission's  Regulations. 

CIG  states  that  its  proposed  tariff 
revisions  insure  that  the  full 
requirements  of  essential  agricultural 
users  dependent  upon  CIG's  system 
supply  would  be  given  an  appropriate 
priority  in  the  event  of  sudden, 
unexpected  curtailment  on  CIG's 
system.  Further.  CIG  has  revised  its 
index  of  entitlements  to  indicate  that  the 
existing  requirements  would  remain 
unchanged  until  such  time  as  an  actual 
supply  deficiency  exists  or  is  anticipated 
by  CIG  in  its  Form  16  projections.  An 
effective  date  of  March  29, 1985  is 
requested  for  the  revised  tariff  sheets. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
tariff  sheet  filings  should  on  or  before 
March  22, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Kennth  F.  Plumb. 

Secretary. 

FR  Doc.  85-6610  Filed  3-19-85;  8:45  am) 

BILU^M>  COOC  6717-01-M 


(Docket  No.  RP83-68-0071 

Natural  Gas  Pipeline  Company  of 
America;  Supplemental  Tariff  Filing 

March  14.  19a5. 

Take  notice  that  on  February  26, 1985, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
•Third  Revised  Sheet  No,  13  to  be  a  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  Natural  states  that  due  to 
a  oversight,  it  failed  to  submit  this  sheet 
with  Its  February  21,  1985,  filing  of 
revised  tariff  sheets  to  implement  the 
provisions  of  its  approved  Stipulation 
and  Agreement. 

Natural  requests  that  the 
Commission's  regulations  be  waived  to 
the  extent  necessary  to  permit  the  tariff 
sheet  to  become  effective  February  1, 
1985,  the  same  date  as  the  revised 
sheets  filed  on  February  21,  1965. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  20. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Anv  person  \Mshing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[KR  Doc  85-6612  Filed  3-19-85.  8:45  am] 

BILLING  CODE  6717-01-M 


rOocket  No.  PR85-1 11-0001 

Southwest  Gas  Corp.;  Request  to 
Defer  Tariff  Filing 

March  14.  1985. 

Take  notice  that  on  March  4, 1985, 
Southwest  Gas  Corporation  (Southwest) 
tendered  a  letter  to  the  Commission 
requesting  authorization  to  continue  its 
current  purchased  gas  cost  adjustment 
(pga)  contained  in  its  FERC  Gas  Tariff. 
Original  Volume  .No.  1  for  one  additional 
month  and  to  file  and  place  into  effect 
its  next  pga  currently  with  .Nothwest 
Pipeline  Corporation's  (.Northwest)  pga 
filing.  The  proposed  effective  date  is 
May  1.  1985. 

Southwest  states  it  has  discussed  this 
matter  with  its  jurisdictional  customers 
and  they  support  Southwest  s  requests. 
Southwest  indicates  that  it  has  served 


copies  of  this  letter  to  all  parties  on  the 
service  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  .NE.,  Washington, 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214)  .'\11  such  motions  or  protests 
should  be  filed  on  or  before  March  20. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\  ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary'. 
[FP  Doc  85-6613  Filed  3-19-85;  8:45  am] 

HLUMG  COOC  C717-01-M 


[Docket  Nos.  OF85-247-O00,  et  al] 

Riverbend  Electric,  et  al.;  Small  Power 
Production  and  Cogeneration 
Facilities;  Qualifying  Status;  Certificate 
Applications,  etc. 

Co,':i"ieiU  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Riverbend  Electric  Company 

(Docket  .\o  ■QF85-24"-000j 
March  12, 1983. 

On  February  14.  1985  Riverbend 
Electric  (Applicant),  of  1723  East  3rd  St., 
Delta,  Colorado  81416.  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  com.plete  filing. 

The  100  kilowatt  hydroelectric  facility 
is  located  approximately  8  miles  south 
of  Montrose,  Colorado. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  staius  serves 
only  to  establish  eiigibiLty  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  Slate  or 
Federal  law.  including  those  regarding 
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siting,  construction,  operation,  licensing 
and  pollution  abatement. 

2.  Roy  E.  McGhee. 

lUiu  kfl  No.  QF85-2-4-OK1] 
March  14.  1985. 

On  March  4,  1985.  Roy  F.  McChee. 

(Applicant),  of  39  Bishop  Avenue,  NW„ 
Fort  Walton  Beach.  Florida  32548 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  film". 

The  small  power  production  facility 
will  be  located  at  the  applicant's 
address  in  Fort  Walton  Beach.  Florida. 
f  The  facility  will  be  a  wind  powered 

induction  generator.  The  power 
production  capacity  of  the  facility  will 
be  2  1  kW 

C  &  H  Waste  Energy,  Inc.  (West  Market 
Street) 

IDiM.kft  \u.  gFHo-2,^)-0(Kl| 

March  14, 1985. 

On  February  22. 1985,  C  &  H  Waste 
Energy.  Inc..  (Applicant)  of  Rl.  6.  Box 
464.  Mooresville,  North  Carolina  28115 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Com.mission's 
regulations.  .\o  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility 
will  be  located  on  \Vest  Market  Street  in 
Greensboro.  .North  Carolina.  The  facility 
will  use  more  than  75  n  municipal  solid 
waste  to  generate  electric  power.  The 
facility  will  use  oil  or  natural  gas  as 
start-up  fuel  only,  and  to  maintain 
proper  flame  temperature  during  wet 
conditions.  The  electric  power 
production  of  the  facility  will  be  5.12 
MW  which  will  be  sold  to  Duke  Power 
Company. 

4.  United  Cogen  Incorporated 

[Uockel  .No.  QF85-2Gr-0(Ki| 
March  14,  1985. 

On  February  28.  1985,  United  Cogen 
Incorporated,  (Applicant)  of  1200  E. 
Algonquin  Road.  Elk  Grove  Village, 
Chicago.  Illinois  60007  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  .\o 
determination  has  been  m.ide  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  United 


Airlines  Maintenance  Center,  San 
Francisco  International  Airport,  San 
Francisco.  California  94128.  The  facility 
will  contain  one  combustion  turbine 
generator,  a  supplementary  fired  heat 
recovery  boiler  and  an  extraction  steam 
turbine-generator.  The  extracted  steam 
will  be  used  in  existing  plant  processes. 
The  net  electric  power  production 
capacity  of  the  facility  will  be  26,578 
kW.  The  primary  energy  source  will  be 
natural  gas.  Operation  of  the  facility  is 
expected  to  begin  in  the  summer  of  1985. 
No  electric  utility,  electric  utility  holding 
company  or  any  combination  thereof 
has  any  ownership  interest  in  the 
facility. 

3.  C  &  l^i  Waste  Enwgy,  Inc.  (Fatten 
Avenue) 

[Docket  No.  QF85-257-000| 
IVlarch  14. 1985. 

On  February  22, 1985,  C  &  1 1  Waste 
Energy,  Inc.  (Applicant)  of  Rt.  6,  Box  464. 
Mooresville,  North  Carolina  28115 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility 
will  be  located  on  Patten  Avenue  in 
Greensboro.  North  Carolina.  The  facility 
will  use  more  than  75%  municipal  solid 
waste  to  generate  electric  power.  The 
facility  will  use  oil  or  natural  gas  as 
start-up  fuel  only,  and  to  maintain 
proper  flame  temperature  during  wet 
conditions.  The  electric  power 
production  of  the  facility  will  be  3.375 
MW  which  will  be  «old  to  Duke  Power 
Company. 

6.  North  Hartland  Hydro  .Associates 

I  Docket  No.  QF85-248-000J 
March  12,  1985. 

On  February  14. 1985.  North  Hartland 
Hydro  Associate  (Applicant),  c/o 
Russell,  Rea  and  Zappala,  Inc.,  Two 
Northshore  Center,  Pittsburgh.  PA  15212. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  4,000  kilowatt  hydroelectric 
facility  is  located  at  the  existing  U.S. 
Army  Corps  of  Engineers  North 
Hartland  Dam  on  the  Ottauguechee 
River  in  Windsor  County,  Vermont. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 


applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc.  85-6614  Filed  3-19-85;  8:45  am] 

BILLING  CODE  6717-01-«l 


I  Docket  Nos.  CP85-291-000,  et  al.J 

Natural  Gas  Certificate  Filings;  United 
Gas  Pipe  Line  Company,  et  al. 

March  13, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP85-291-O00)  \ 

Take  notice  that  on  February  15,  1985. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77001. 
filed  in  Docket  No.  CP85-291-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  an  increase  in  the  maximum 
daily  quantity  (.MDQ)  of  natural  gas  for 
St.  James  Parish,  Louisiana  (St.  James), 
all  as  more  fully  set  forth  in  he 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

United  states  that  St.  James  requires 
an  additional  volume  of  gas  because  of 
phenomenal  population  growth  due  to 
industrial  expansions  and  commercial 
and  residential  development.  United 
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further  states  that  the  aggregate  peak 
day  MDQ  increase  requested  for  St. 
James  is  1,765  Mcf  per  day.  Further, 
United  states  that  it  has  surplus  supplies 
available  to  serve  the  proposed 
requirements  and  that  the  requested 
MDQ  increase  would  not  result  in  a  net 
increase  in  demand  on  its  system  but 
rather  would  replace  a  small  portion  of 
the  substantial  attrition  of  market  that 
United  has  experienced.  Thus,  United 
asserts  that  granting  its  request  is  in  the 
public  convenience  and  necessity. 
Comment  date:  April  3,  1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Penn-York  Energy  Corporation; 
National  Fuel  Gas  Supply  Corporation 

IDocket  No.  CP85-282-000] 

Take  notice  that  on  February  13. 1985. 
Penn-York  Energy  Corporation  (Penn- 
York),  10  Lafayette  Square,  Buffalo,  New 
York  14203,  arid  National  Fuel  Gas 
Supply  Corporation  (National).  1100 
State  Street.  Erie,  Pennsylvania  16501. 
filed  in  Docket  No.  CP85-282-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Penn-York  to  increase  the 
level  of  base  gas  and  to  construct  and 
operate  certain  additional  facilities  at 
Penn-York's  existing  underground  gas 
storage  facilities  in  Allegancy  County. 
New  York,  and  authorizing  National  to 
transport  gas  sold  to  Penn-York  as  base 
gas  and  to  provide  a  summer  storage 
service  to  Penn-York,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Penn-York  proposes  to  construct  and 
operate  the  following  facilities: 

(a)  6  additional  wells  at  the  Beech  Hill 
storage  field  including  5  injection/ 
withdrawal  wells  and  one  observation 
well  with  necessary  gathering  lines: 

(b)  4  existing  wells  at  Beech  Hill  to  be 
converted  from  observation  wells  to 
injection/withdrawal  wells  with 
necessary  gathering  lines; 

(c)  1  additional  2,750  horsepower 
compressor  unit  at  the  Beech  Hill 
compressor  station;  and 

(d)  10,000  feet  of  12-inch  pipeline  to  tie 
together  the  Independence  and  Beech 
Hill  gathering  systems. 

Penn-York  states  that  the  5  new  wells 
and  the  conversion  of  4  wells  is  required 
in  order  to  achieve  optimum  capacity 
and  deliverability  at  the  Beech  Hill  field. 
It  is  further  stated  that  the  new  2,750 
horsepower  compressor  unit  would  be 
added  to  the  existing  Beech  F^ill 
compressor  station  in  order  to  afford 
greater  flexibility  and  security  in 
operations,  and  the  new  pipeline 
connection  between  the  Independence 


and  Beech  Hill  facilities  would  extend 
such  flexibility  and  security  to  the 
Independence  operations. 

Penn-York  also  proposes  to  increase 
by  4,000.000  Mcf  the  level  of  base  gas  in 
its  storage  fields.  Penn-York  indicates 
that  1.000,000  Mcf  additional  base  gas  is 
required  at  its  East  Independence 
facility  because  of  the  inability  to  turn 
more  than  2,200.000  Mcf  of  top  gas 
during  each  storage  year.  It  is  further 
stated  that  the  capacity  of  the  West 
Independence  facility  is  less  than 
previously  determined  while  the 
capacity  of  the  Beech  Hill  facility  is 
greater  than  previously  determined  so 
that  a  net  additional  3,000,000  Mcf  of 
base  gas  is  required  at  Beech  Hill.  Penn- 
York  indicates  that  it  would  purchase 
the  4,000,000  Mcf  of  base  gas  from 
National  at  National's  effective  rate 
under  Rate  Schedule  I-l. 

It  is  indicated  that  the  cost  for  the 
construction  and  operation  of  facilities 
would  be  approximately  $4,931,160.  It  is 
further  indicated  that  the  cost  of 
acquiring  the  4,000.000  Mcf  of  gas  from 
National  would  be  Sl7,802,000.  It  is 
indicated  that  the  cost  of  construction 
would  be  financed  through  internally 
generated  funds  of  Penn-York  and 
drawings  under  Penn-York's  existing 
line  of  credit. 

National  proposes  to  transport  and/or 
exchange  4,000.000  Mcf  of  gas  to  be  sold 
by  National  of  Penn-York  and  to  provide 
2.000,000  Mcf  of  summer  storage  service 
to  Penn-York.  It  is  stated  that  National's 
proposed  2  Bcf  of  summer  storage 
service  is  required  by  Penn-York  in 
order  to  accommodate  unevenly 
scheduled  deliveries  of  injection 
volumes  from  Penn-York's  customers.  It 
is  further  stated  that  National  would 
accept  summer  storage  volumes  for 
injection  during  the  period  April  1 
through  September  30  in  each  storage 
year  and  return  the  full  amount  of  such 
volumes  to  Penn-York  by  October  31  of 
each  respective  storage  year.  National 
proposes  to  charge  Penn-York  a  rate  of 
15.42  cents  per  Mcf  annually  for  the 
summer  storage  service. 

Comment  date:  April  3. 1985,  in 
accordance  w^ith  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Washington  28  Gas  Storage  Company 
(Docket  No.  CP84-14-O02)  ' 

Take  notice  that  on  February  15, 1985, 
Washington  28  Gas  Storage  Company 
(Washington  28),  One  Woodward 
Avenue.  Detroit,  Michigan  48226,  filed  in 
Docket  No.  CP84-14-002.  a  second 
amendment  to  its  pending  application  in 
Docket  CP84-14-000  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Washington  28  to 


increase  to  15.700,000  Mcf  the  gas 
storage  ser\ice  being  provided  to  ANR 
Storage  Company  (A.NR)  for  the  account 
of  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  by  developing 
and  operating  the  Washington  28  gas 
field  and  appurtenant  facilities,  drilling 
and  operating  certain  wells,  and 
constructing  and  operating  certain  other 
facilities,  all  as  more  fully  described  in 
the  amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

In  the  application  filed  in  Docket  No. 
CP&4-14-O01  Washington  28  requested 
authority  to  provide  10.000.000  Mcf  of 
natural  gas  storage  service  to  ANR 
pursuant  to  a  gas  storage  agreement 
dated  June  20,  1984,  so  that  ANR  could 
provide  storage  service  to  Transco.  It  is 
explained  that  A.NR  has  now  advised 
W'ashington  28  that  its  seasonal  natural 
gas  storage  requirements  have  increased 
by  5,700.000  Mcf  to  15.700.000  Mcf  due  to 
a  corresponding  increase  in  Transco's 
requirements.  It  is  stated  that  as  a  result, 
Washington  28  and  ANR  have  entered 
into  an  amendment  to  gas  storage 
agreement  dated  February  11, 1985 
(storage  amendment),  which  storage 
amendment  provides  for  an  increase  in 
the  maximum  storage  volume  to 
15,700,000  Mcf,  as  well  as  related 
changes  in  maximum  daily  injection  and 
withdrawal  quantities,  compressor  fuel 
requirements,  and  storage  service  rates. 

It  IS  explained  that  among  other 
things,  the  storage  amendment  provides 
that  in  the  1987  and  subsequent  summer 
periods  (April  1-October  31),  ANR 
would  deliver  to  Washington  28  for 
Storage  up  to  15.700.000  Mcf  of  natural 
gas,  at  daily  volumes  up  to  118,000  Mcf, 
at  the  proposed  interconnection  of 
Washington  28's  facilities  in  Macomb 
County,  .Michigan,  together  with  a 
volume  of  gas  for  compressor  fuel  usage 
equal  to  1.2  percent  of  the  volumes  so 
delivered.  Washington  28  states  that  the 
storage  amendment  further  provides 
that  during  the  1987-68  and  subsequent 
winter  periods  (November  1-March  31), 
Washington  28  would  redeliver  to  ANR 
at  such  interconnection  such  volumes  of 
the  previously  stored  natural  gas  as 
ANR  at  such  interconnection  such 
volumes  of  the  previously  stored  natural 
gas  as  ANR  would  request,  at  daily 
rates  up  to  250,000  Mcf,  less  a  volume  of 
gas  for  compressor  fuel  usage  equal  to 
0.3  percent  of  the  volumes  so 
redelivered. 

To  provide  the  increase  in  storage 
service  from  10,000.000  Mcf  to  18.700.000 
Mcf,  Washington  28  proposes  the 
construction  of  an  additional  4.000 
horsepower  of  compression  and 
reduction  of  0.549  Bcf  of  total  base  gas 


requirement  from  that  dcscriljcci  in 
Docket  No.  CP84-14-001.  With  the 
exception  of  the  foregoing  niodifications, 
Washington  28  proposes  to  acquire. 
develop  and  operate  the  Washington  28 
gas  field  as  a  gas  storage  field  and  to 
construct  and  operate  the  other  facilities 
as  described  in  Docket  No.  CP84-14-001. 
The  cost  of  facilities  associated  with  the 
15.7()0.l»0  Mcf  development  proposed  in 
this  amendment  is  estimated  to  be 

s:i3.43M.non 

WashinKton  28  st.'.tes  that  as 
cimsideration  for  providing  this  natural 
gas  storage  service.  ANR  would  pay 
Washington  28  a  monthly  charge  of 
$731,114. 

Washington  28  submits  that  the 
storage  service  proposed  herein  is  and 
would  be  required  by  the  present  and 
future  public  convenience  and  necessity 
in  that  Transco  requires  additional 
storage  service  to  meet  the  peak  day 
and  winter  period  requirements  of  its 
customers  during  the  1987-88  and 
subsequent  heatmg  seasons. 

By  virtue  of  the  Commission  orders  of 
July's.  1983.  24  FERC  ^61.0()3  and 
February  3.  1984.  26  FEKC  t  61.117.  this 
amended  application  is  consolidated  in 
the  ongoing  hearing  proceedings  in 
Docket  No.  CP81-in7.  et  a! 

Comment  date:  April  3,  1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice- 

4.  United  Gas  Pipe  Line  Company 

jUockcl  .No.  CP85-31tt-00()| 

Take  notice  that  on  February  27, 1985, 
L'nited  Gas  Pipe  Line  Company  (United). 
Post  Office  Box  1478,  Houston.  Texas 
77001.  filed  in  Docket  No.  CP85-318-000 
a  request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  15^.205]  for  authorization  to 
construct  a  new  sales  delivery  point  to 
Mississippi  Valley  Gas  Company 
(Mississippi),  an  existing  customer, 
under  the  certificate  issued  in  Docket 
No.  CP82-13O-O00  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  the  proposed  sales 
tap  would  be  located  in  Rankin  County, 
Mississippi.  United  further  states  that  it 
would  supply  up  to  3.1  Mcf  of  natural 
gas  per  day  and  486  Mcf  of  natural  gas 
annually  to  Mississippi  for  resale  to  one 
residential  customer  and  that  such  sale 
would  not  increase  Mississippi's 
aggregate  base  requirements  or 
contractual  maximum  daily  quantity 
under  United's  curtailment  plan.  United 
asserts  that  it  would  be  reimbursed  by 


Mississippi  for  all  costs  resulting  from 
the  installation  of  the  proposed  tap. 
Comment  date:  April  29, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385-214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federfri 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

L'ndcr  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 


filing  a  protests  the  instant  request  shal 

be  treated  as  a^  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Kenneth  F.  Plumb. 

Secretury. 

[PR  Doc.  85-6663  Filed  3-19-85:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-00199:  FRL-2799-7] 

Administrator's  Pesticide  Advisory 
Committee;  Subcommittee  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  The  Administrator's  Pesticide 
Advisory  Committee  (APAC), 
Subcommittee  on  Labeling  will  hold  a 
meeting  to  discuss  appropriate  content 
of  pesticide  labels  and  labeling,  and  the 
effectiveness  of  existing  communication 
networks  used  to  disseminate 
information  regarding  the  safe  use  and 
handling  of  pesticides.  The  meeting  will 
be  open  to  the  public. 
DATE:  The  meeting  will  take  place  on 
Friday.  April  12. 1985,  at  9:00  a.m.  and 
adjourn  by  3:00  p.m. 

ADDRESS:  The  Subcommittee  meeting 
will  be  held  in: 

Environmental  Protection  Agency,  Rm. 
1112,  Crystal  Mall  -2, 1921  Jefferson 
Davis  Highway.  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Winter,  Executive  Secretary, 
Administrator's  Pesticide  Advisorv 
Committee  (TS-788).  Office  of  Pesticides 
and  Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E636,  401  M  St.. 
SW.,  Washington,  D.C.  20460  (202-382- 
7801). 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  and 
time  will  be  set  aside  for  public 
comments  concerning  the  agenda  items. 
Any  member  of  the  public  wishing  to 
present  an  oral  or  written  statement 
relative  to  the  Subcommittee's  topics  of 
discussion  for  this  meeting  should 
contact  the  APAC  Executive  Secretary 
at  the  address  or  telephone  number 
listed  above.  A  complete  agenda  will  be 
available  at  the  meeting. 

Dated:  March  8, 1985. 

Marcia  Williams, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

[FR  Doc.  85-6620  Filed  3-19-85:  8:45  am] 
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(A-9-FRL-2797-5  (EPA  Project  Number  NC 
B-v-OS)! 

Approval  of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSD)  Permit 
to  Fairhaven  Power  Company 

AGENCV:  Environmental  Protection 
Agenry  (EPA).  Rpgion  9. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
February  12.  1985  the  Environmental 
Protection  Agency  4ssued  a  PSD  permit 
under  EP.A  s  federal  reguhitions  40  CFR 
52.21  to  the  applicant  named  above.  The 
PSD  permit  grants  approval  to  construct 
a  15-meg:iwatt  biomass-fired  electrii.al 
generalmg  facility  to  be  located  1.5 
miles  west  of  Eureka,  lIu!r,boldl  County, 
California.  The  permit  is  subject  lo 
certain  conditions,  including  all 
allowable  cnnsson  rate  as  follows: 
participate  matter  10.2  Ibs/hr  NO,  at 
45.1  Ibs/hr.  CO  at  7a  0  Ibs/hr.  and 
hydror,-:rln):T3  a!  15,8  lbs  hr 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  ihe  permit  are  availalile  for 

public  in.spection  upon  request:  address 

request  to: 

Rhonda  R(ithschild  (P-8-2).  U.S. 
Environmental  Protection  Agency. 
Region  9.  215  Fremont  Street.  San 
Frar,(  icco.  CA  94105.  (415)  974-8153. 

SUPPLEMENTARY  INFORMATION:  Best 
Available  Control  Technology  (BACT) 
requirements  include  an  electrostatic 
precipitator  and  a  boiler  design  with 
40%  excess  combustion  air. 

Date 

The  FSD  permit  is  re\i'nvable  under 
section  307(b)(1)  of  the  Clean  Air  Act 
only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  within  60  days  of  the  date  of  this 
notice. 

Dated:  March  1, 1985 
Carl  C.  Kohnert, 

-\cling  Dirpc/or.  AfrAtunagenient Division. 
Rfijion  9. 

IFR  Dnr-  85-6616  Filed  3-19-85;  8:43  am| 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Open  Meeting  of  the  Advisory 
Committee  of  the  Export-Import  Bank 
of  the  United  States 

SUMMARY:  The  Advisory  Committee  was 
established  by  Pub.  L.  98-181.  .November 
30,  1983,  to  advise  the  E.xport-Import 
Bank  on  its  piograms  and  to  provide 
comments  for  inclusion  in  the  reports  of 
the  Export-Import  Bank  to  the  United 
States  Congress, 


Time  and  Place 

Fiid.iv.  -April  5,  l'Jb5  from  9:30  a  m.  to 
12  noon.  The  meeting  will  be  held  in 
Room  1141.  811  Vermont  Avenue,  NW., 
Washington.  D.C.  20571. 

Agenda 

The  meeting  agenda  will  include 
discussion  of  Eximbank's  recent 
highlights  including  an  update  on  the 
OECD  negotiations.  FY  1986  budget 
proposal  including  a  description  of  the 
l-M.\TCH  Program.,  a  presentation  on 
Eximbank's  Marketing  and  Small 
Business  Programs  and  the  status  of  the 
Questionnaire  for  the  Competitiveness 
Survey 

Public  Participation 

The  meeting  will  be  open  to  public 
participation;  and  the  last  20  minutes 
will  be  set  aside  for  oral  questions  or 
comments.  Members  ot  the  p-iblic  may 
also  file  written  statementjsj  before  or 
after  the  meeting.  In  order  to  perm.it  the 
Export-Import  Bank  to  arrange  suitable 
accommodations,  members  of  the  public 
who  plan  to  attend  the  meeting  should 
notify  Joan  P,  Harris,  Room  935,  811 
Vermont  .Avenue,  NW.,  Washington, 
DC,  20571,  (202)  .566-W871,  not  later  than 
April  1,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  p.  Harris,  Roomi  935,  811  \ir:nont 

Avenue.  NW..  Washington.  D.C.  20571, 

(202)566-8871. 

Joseph  H.  Gainer, 

Acting  Cenpral  Counsel. 

|KR  Doc.  85-6657  Filed  3-19-85;  8.45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Stockton  Mobilphone.  Inc.,  and  Rocky 
Top  Enterprises;  Order  Designating 
Applications  for  Hearing 

In  the  mdtier  of  applications  of  Stockton 
Mobilphone,  Inc,  for  a  construction  permit  to 
establish  additional  one-way  facilities  to 
operate  on  frequency  152.24  MHz  for  Station 
KRM984  in  the  Public  Land  Mobile  Service 
ni.'ar  Twnin  Harte.  California  (CC  Docket  No. 
85-63,  File  No.  23781-CD-P-83)  and  Rocky 
Top  Enterprises,  for  a  construction  permit  lo 
establish  a  new  one-way  facility  to  operate 
on  frequency  152.24  MHz  in  the  Public  Land 
Mobile  Service  at  Jamestown,  Califomia  (Kile 
No.  24677-CD-P-83). 

Adopted  Februarv'  28,  1985. 

Released  March  13,  1985. 

By  the  Chief,  Mobile  Services  Division. 

1.  On  February  28, 1983,  Stockton 
Mobilphone,  Inc,  (Stockton)  filed  an 
application  for  a  construction  permit  to 
establish  an  additional  one-way  facility 
to  operate  on  frequency  152.24  MHz 


near  Twain  Harte.  California,  The 
application  was  accepted  for  filing  !n 
Public  .Notice  of  March  16.  1983,  Rocky 
Top  Enterprises  (Rocky  Top)  timely  filed 
an  application  for  a  new  one-way 
station  to  operate  on  frequency  IS,":  24 
MHz  at  Jamestown,  California,  The 
applications  have  not  been  protested, 

2,  After  careful  examination  of  the 
applications,  we  find  both  applicants  to 
be  legally,  technically,  and  otherwise 
qualified  to  construct  and  operate  the 
proposed  facilities.  We  further  find  that 
the  proposals  of  Stockton  and  Rocky 
Top  to  use  the  same  frequency.  152.24 
MHz.  in  the  same  geographical  area  are 
electrically  mutually  exclusive.  Since 
Stockton  Mobilphone,  Inc.,  has  applied 
for  an  additional  facility  on  the  same 
frequency  these  applications  will  not  be 
subject  to  selection  by  lottery.  Random 
Selection  Lotteries.  Gen.  Docket  No.  81- 
768,  93  FCC  2d  952  (1983).  recon.  granted 
in  part  FCC  84-596.  released  December 
4.  1985.  Therpfore,  a  comparative 
hearing  will  be  held  to  determine  which 
applicant  would  better  serve  the  public 
interest. 

3.  Accordingly,  it  is  ordered  that  the 
applications  of  Stockton  Mobilphone, 
Inc.  (File  No.  23-81-CD-P-e3)  and  Rocky 
Top  Enterprises  (File  No.  24677-CD-P- 
83),  are  designated  for  hearing  in  a 
consolidated  proceeding  pursuant  to 
section  309(e)  of  the  Communications 
Act  of  1934,  as  amended,  upon  the 
following  issues: 

(a)  To  determine  on  a  comparative 
basis,  the  nature  and  extent  of  service 
proposed  by  each  applicant,  including 
the  rates,  charges,  maintenance, 
personnel,  practices,  classifications, 
regulations,  and  facilities  pertaining 
thereto; 

(b)  To  determine  on  a  comparative 
basis,  the  areas  and  populations  that 
each  applicant  will  serve  within  the 
prospective  interference-free  area 
within  the  43  dBu  contours, '  based  upon 
the  standards  set  forth  in  §  22,5D4|a)  of 
the  Commission's  Rules, '  and  to 


'  For  the  purpose  of  this  pruceeding.  the 
interference  free  area  is  defined  as  the  area  within 
the  43  dBu  contour  as  calculated  from  i  22.504.  in 
which  tlip  ratio  of  dcsired-to-undcsired  signal  is 
equal  lo  or  greater  than  R  in  FCC  Report  No.  R- 
54(kt.  equation  8, 

'Section  22..S04(a)  of  the  Commission's  Rules  and 
Ri!g-ilatJon»  describes  a  field  strength  contour  of  43 
decibels  above  one  microvolt  per  meter  as  the  limits 
of  (he  reliable  service  area  for  b.ise  stations 
engaged  in  one-way  communications  service  on 
frequencies  in  the  "50  MHz  band.  Propagation  data 
set  forth  in  i  22,504|bj  are  the  proper  bases  for 
establishing  the  location  of  service  contours  ^(,50.50) 
for  the  facilities  involved  in  this  proceeding.  (The 
applicants  should  consult  with  the  Bureau  counsel 
with  the  goal  of  reaching  joint  technical  exhibits. 1 


dftermine  and  compare  the  relative 
demand  for  the  proposed  services  in 
sdid  areas:  and 

(c)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  what  disposition  of  the 
referenced  applications  would  best 
serve  the  public  interest,  convenience, 
and  necessity. 

4.  It  is  further  ordered,  th.it  the 
hearing  shall  be  held  at  a  time  and  place 
and  before  an  Administrati\e  Law  Judge 
to  be  specified  in  a  subsequent  Order. 

5.  It  is  further  ordered.  That  the  Chief, 
Common  Carrier  Bureau,  is  made  a 
party  to  the  proceeding. 

6.  It  is  further  ordered.  That  the 
applicants  may  avail  themselves  of  an 
(."pportunity  to  be  heard  by  filing  with 
the  Commission  pursuant  to  §  1.221  of 
the  rules  within  20  days  of  the  release 
date  hereof,  a  written  notice  stating  an 
intention  to  appear  on  that  date  for  a 
hearing  and  present  evidence  in  the 
issues  specified  in  the  Memorfindum 
Opinion  and  Order. 

7.  This  Order  is  issued  under  §  0.291 
of  the  Commission's  Rules  and  is 
effective  upon  its  release  date.  Petitions 
for  reconsideration  will  not  be 
entertained.  See  §  1.106(a)(1)  of  the 
rales.  Applications  for  review  will  be 
entertained  pursuant  to  §  l.n.T(e)(3).  See 
also  §  1.4(b)(2), 

8.  The  Secretary  shall  cause  a  copy  of 
this  ordef  to  be  published  in  the  Federal 
Register. 

Kf>ii(.-rcil  Communicci!ion.s  Commission. 
Michael  Deuel  Sullivan, 

Chtff.  Mobile  Services  Division.  Common 
Carrier  Bureau. 

{Vn  Doc,  8^-6584  Filed  S-I^Mi.^;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
I  Docket  No.  85-81 

Independent  Action  Provisions  of  the 
Atlantic  and  Gulf/West  Coast  of  South 
America  Conference  Agreement;  Filing 
of  Petition  for  Declaratory  Order 

Notice  is  given  that  a  petition  for 
declaratory  order  has  been  filed  by  the 
.Atlantic  and  Gulf/West  Coast  of  South 
America  Co.nference  '  (Commission 
Agreement  No.  202-002744).  seeking  that 
the  Commission  determine  that 
Petitioner's  basic  agreement  precludes  a 
member  from  taking  independent  action 
with  respect  to  either  freight  brokerage 
or  freight  forwarder  compensation. 
Certain  members  of  the  Conference 


have  taken  independent  action  with 
respect  to  freight  forwarder 
compensation,  and  an  uncertainty 
allegedly  exists  as  to  whether  the 
authority  for  such  action  is  contained  in 
the  basic  agreement  or  mandated  by  the 
Shipping  Act  of  1984. 

Interested  persons  may  inspect  and 
obtain  a  copy  of  the  petition  at  the 
Washington  Office  of  the  P'ederal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  11101.  Interested  persons 
may  submit  replies  to  the  Secretary, 
Fede.nil  Maritime  Commission, 
Washington,  D.C.  20573  on  or  before 
April  15, 1985.  An  onginal  and  fifteen 
copies  of  such  replies  shall  be  submitted 
and  a  copy  thereof  served  on  the  filing 
party,  Nathan  J.  Bayer,  Esquire,  Freehill, 
Hogan  &  Mahar,  80  Pine  Street,  New 
York,  New  York  10tX)5.  RepUes  shall 
contain  the  complete  factual  and  legal 
presentation  of  the  replying  party  as  to 
the  desired  resolution  of  the  petition. 
Bruce  A.  Dombrowsku 
Assistant  Secretary.     | 
jFR  Doc  65-6622  Filed'3-19-e5:  8:45  am] 
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'  Lykes  Bros.  Steamship  Co..  Inc..  a  member  of  the 
Conferrnre.  diMssociales  itself  from  the  petition. 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement.  < 

Agreement  No.:  224-002647-004. 

Title:  Los  Angeles  Terminal 
Agreement.  j 

Parties:  I 

The  City  of  Long  Beach 

C.  Brewer  Terminiils,  Inc.  (Formerly 
Nomal  Co.,  Inc.) 

Synopsis:  This  agfeement  amends  the 
basic  agreement  beljween  the  parties 
which  provided  for  the  lease  of  an  area 
of  land  for  liquid  bulk  tanks,  and  further 
granted  two  licenses  for  pipelines  from 
the  tanks;  one  right  cf  way  so  licensed 
was  to  Berths  5  and  6,  and  the  second 
right  of  way  to  Berth  210,  all  within  the 


Port  of  Long  Beach.  Due  to  modification 
of  the  facilities  in  the  B(;rths  5-6  area. 
the  pipeline  right  of  way  from  the  tank 
farm  to  that  area  has  been  terminated. 
This  is  the  sole  effect  covered  in 
Agreem.ent  .No.  224-002647-004 

Agreement  No.:  202-010485-003 

Title:  United  States  Atlantic  Ports/ 
Italy,  France  and  Spain  Freight 
Conference, 

Parties: 

Compania  Transatlantica  Espanola, 
S.A. 

Costa  Line 

Farrell  Lines,  Inc. 

"Italia"  Societa'  Per  Azioni  di 
Navigazione 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  dm.endment 
would  modify  the  agreement  to  add  A. P. 
MoUer-Maersk  as  a  member  of  the 
conference.  The  parties  have  requested 
a  shortened  review  period. 

Agreement  .No.:  202-010717-001. 

Title:  United  States  Atlantic  and  Gulf/ 
Central  America  Conference. 

Parties: 

Concorde  Line  Central  America 
Services 

Coordinated  Caribbean  Transport, 
Inc. 

Seaboard  Marine  Line,  Ltd, 

Sea-Land  Service,  Inc, 

Synopsis:  The  proposed  amendment 
would  modify  the  scope  of  the 
agreemenlto  include  North  Atlantic 
ports  and  intermodal  service  via  such 
ports  and  change  the  name  of  the 
conference  to  reflect  this  change.  It 
would  authorize  the  parties  to  charter 
space  on  each  others  vessels,  except  to 
and  from  Panama,  on  an  as-needed-as- 
available  basis.  It  would  also  modify  the 
independent  action  provisions  to 
provide  that  if  a  member  who  has  taken 
independent  action  decides  to  withdraw 
its  independent  action  before  it  becom.es 
effective,  the  conference  chairman  shall 
continue  to  file  independent  action 
taken  by  any  member  who  succeeded 
the  first  member  unless  the  succeeding 
member  instructs  the  conference 
chairman  to  the  contrary.  The  parties 
have  requested  a  shortened  review 
period. 

Dated:  March  15,  1985. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bruce  A.  Dombrowski, 
Assistant  Secretary. 
(FR  Doc.  85-6654  Filed  3-19-«5;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Central  Jersey  Bancorp,  et  al, 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 

have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Hiilding 
Companv  Act  (12  L'.S.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225  14)  to  become  a  bank  holding 
r.ompany  or  to  acquire  a  bank  or  bank 
holding  c:'mpany.  The  fai  tors  that  are 
considered  in  acting  on  tl^e  applications 
are  set  for'h  in  section  31(  )  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  be  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  11. 
1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  'V'lce  President)  33 
Liberty  Street,  New  York.  New  York 
10045:' 

1.  Central  Jersey  Bancorp,  Freehold 
Township.  New  Jersey:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  the 
Central  Jersey  Bank  and  Trust 
Company.  Freehold  Township.  New 
Jersey. 

2.  Great  Neck  Bancorp,  Great  Neck, 
New  York;  to  become  a  bank  holding 
company  by  acquiring  100  p(?rcent  of  the 
voting  shares  of  Bank  of  Great  N'eck. 
Great  Neck,  New  York  (organizing 
hank). 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Penn  Central  Bancorp.  Inc., 
Huntingdon.  Pennsylvania;  to  acquire 
100  percent  of  the  voting  shares  of 
Hollidaysburg  Trust  Company. 
Hollidaysburg,  PennsyKania. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 


1.  Bank  South  Corporation,  Atlanta, 
Georgia  and  Bank  South  Macon.  Inc.. 
Macon.  Georgia;  to  acquire  100  percent 
of  the  voting  shares  of  First  Citizens 
Bank.  Forsyth.  Georgia. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  First  National  Bancshares 
Corporation  II.  Lexington,  Tennessee:  to 
become  a  bank  holding  company  by 
acquiilng  95.0  percent  of  the  First 
National  Bancshares  Corporation, 
Lexington,  Tennessee,  thereby  indirectly 
acquiring  First  National  Bank  of 
Lexington.  Lexington.  Tennessee. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Community  Bancsliores  of  Alva, 
Inc..  Alva.  Oklahoma:  to  become  a  bank 
holding  Company  by  acquring  80 
percent  of  the  voting  shares  of 
Community  National  Bank,  Alva. 
Oklahoma. 

2.  Sooner  Southwe>;t  Bankshares.  Inc., 
Bristow,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  80.9 
percent  of  the  voting  shares  of  Anadarko 
Bancshares,  Inc.,  An.ularko,  Oklahoma, 
thereby  indirectly  acquiring  Anadarko 
Bank  and  Trust  Co,,  Anadarko, 
Oklahoma  and  91. 6  percent  of  the  voting 
shares  of  Community  Bancorp,,  Inc., 
Bristow.  Oklahoma,  thereby  indirectly 
acquiring  Community  Bank.  Bristow, 
Oklahoma. 

Board  of  Governors  of  tlie  Federal  Reserve 
System.  Marrh  14.  1985,' 

James  McAfee, 

Associate  Secretary  oftiie  Board. 

[FR  Doc  ft.V.6626  Filed  3-19-85;  8:45  am) 
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Marshal!  &  llsley  Corp.;  Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  No. 
85-56br).  published  at  page  9715  of  the 
issue  for  Monday,  March  11, 1985, 
specifying  a  period  for  public  comments. 

Marshall  &  Ilsley  Corporation, 
Milwaukee,  Wisconsin;  to  expand  the 
activities  of  its  subsidiary,  Marshall  & 
Ilsley  Trust  Company  of  Florida,  N.A.. 
Naples.  Florida,  to  include  the  making  of 
loans  to  individuals  for  personal  family. 
household,  or  charitable  purposes  and 
the  acceptance  of  checking  and  time 
deposits.  These  activities  would  be 
conducted  in  Collier  County,  Florida, 
and  surrounding  area. 


Board  of  Governors  of  the  Federal  Reiierve 
System.  March  14. 1985. 
James  McAfee, 

Assiyciatp  Secretary  of  the  Board. 

IKR  Doc.  85-6627  Filed  3-19-85:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Epidemiologic  Studies  of  Workers 
Exposed  to  Nitroglycerin;  Open 
Meeting— Change  in  Time 

The  notice  of  a  meeting  on 
Epidemiologic  Studies  of  Workers 
Exposed  to  .Nitroglycerin. to  be  held 
March  29. 1985.  was  published  in  the 
Federal  Register  (50  FR  7836)  on 
Tuesday.  February  26.  1985. 

The  time  of  the  meeting  has  been 
changed  to  10:.30  a.m. -4:00  p.m  All  other 
information  concerning  this  meeting,  as 
published  on  February  26.  1985.  is 
unchanged. 

Dated:  March  14.  1985. 
Elvin  HiUer. 

.'\ssot  iulf  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 

(FR  Dn:    H.V-6.=^93  Filed  3-19-85;  8  45  am] 
BIU.ING  CODE  4160-1»-M 


Food  and  Drug  Administration 
IDocket  No.  83V-01631 

Availability  of  Approved  Variance  for 
Xenon  Laser  Cutter;  Florod  Corp. 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

summary:  The  Food  and  Drag 

Administration  [PT)A)  is  announcing 
that  a  variance  from  the  performance 
standard  for  laser  products  has  been 
approved  by  FD.\'s  Center  for  Devices 
and  Radiological  Heal  h  (CDRH)  for 
xenon  laser  cutters  manufactured  by  the 
Florod  Corp.  The  laser  product  is  used  in 
circuit  failure  analysis.  The  model 
designation  for  the  product  is  Model 
LFA-11.  although  the  variance  applies  to 
similar  models  that  have  essentially  the 
same  radiation  characteristics. 

DATES:  The  variance  became  effective 

December  28. 1984,  and  ends  December 
28.1989. 

ADDRESS:  The  application  and  all 
correspondence  on  the  application  have 
been  placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 


r' 


and  Dnig  Administriition.  Rm.  4-t'i2.  SUX) 
FishtTS  I.ane,  Rockville.  MIJ  20857 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Summers,  Center  fur  Devices  and 
Rudiolosical  Health  (HFZ-«4).  Food  and 
Dru^  Admmistration.  5600  Fishers  I.;'ne. 
Rockville.  MD  20857.  301-}4;!-}H74. 
SUPPLEMENTARY  INFORMATION:  Inder 
§  1010.4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  t)f 
perform.ance  standards  under  section 
338  of  the  Radiation  Control  for  I  lealth 
and  Safety  Act  of  1968  (42  I'.S.C.  2(i3n. 
CDRH  has  granted  the  Florod  Corp., 
3341  West  El  Segundo  Blvd..  Hawthorne. 
C.A  90250.  a  variance  frc>m 
§  1040  10(e)[3)(i)  (21  CFR  1040.10(o)(3)(ij) 
of  the  performance  standard  for  laser 
products  for  the  xenon  laser  cutter. 

The  specific  requirements  of  the 
standard  for  which  a  variance  has  been 
granted  pertain  to  the  provisions  of 
5  1040  10(e)(3)(i)  that  otherwise  would 
.'^.iiUire  the  use  of  an  aperture  stop 
having  a  diameter  of  80  millimcter.s 
when  measuring  unscanned  laser 
radiation.  All  other  provisions  of  the 
performance  standard  remain  appiicidile 
to  the  product. 

CDRH  has  determined  that;  (1)  The 
.-■Lquirement  of  §  1040.10(e)(3)(il  is  not 
appopriate  for  the  product.  (2)  the 
product  utilizes  alternate  means  of 
providing  radiation  safety  equal  to  or 
greater  than  that  provided  by  products 
meeting  all  requirements  of  the 
applicable  standard:  and  (,1)  suitable 
means  of  radiation  safety  will  be 
provided  by  the  use  of  constraints  on 
the  physical  and  optical  design  and  by 
warnings  required  by  §  1040.10{hl. 
Therefore,  on  Dcceniber  28. 1984.  CDRH 
approved  the  requested  variance  by  a 
letter  to  the  manufacturer  from  the 
Deputy  Director  of  CDRH. 

So  that  the  product  may  show 
evidence  of  the  \  ariance  approved  for 
the  manufacturer,  the  xenon  laser  cutler 
shall  bear  on  the  certification  label 
required  by  §  1010.2(a)  (21  CFR  1010.2(a) 
a  variance  nam.ber.  which  is  the  docket 
number  appearing  in  the  heading  of  this 
notice,  and  the  effective  date  of  the 
variance. 

In  accordance  §  1010.4.  the 
application  and  all  correspondence  on 
the  application  have  been  planed  on 
public  display  under  the  designated 
docket  number  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  betwei.'ii 
9  a.m.  anri  4  p.m.,  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safely 
,\i;t  of  1968  (section  358.  82  Stat.  1177-  " 
1 179  (42  U.S.C.  263fj)  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radioloj>ical  Health  (21 
CFR  5.86). 

Datcii:  Man.h  11.  19B  . 
John  C.  Villforth, 

Directar.  Center  for  Df\ 

Health. 

(PR  Doc  e.-Mi.ss?  Filed  |-19-85;  8:45  hiti) 
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iDocket  No.  85M-00391 

Optical  Plastic  Research;  Premarket 
Approval  of  O.P.R.-55  (Ocufilcon  C) 
Hydroph  !ic  Contact  Lens  (Spherical 
and  Torlc);  Optical  Plastic  Research, 
Orinda,  CA 

AGENCY:  t-ood  and  Df-ug  Administralion. 

fliiS 

ACTION:  N'otice. 


summary:  The  Food  land  Drug 
.Auniiiiistration  (FDA)  's  announcing  its 
approved  of  the  application  by  Optical 
Plastic  Research.  Orjnda.  CA..  for 
premarket  approval,  under  the  Medical 
Device  Amendmentsiof  1976,  of  the 
O.P.R.-55  (ocufilcon  C)  Hydrophilic 
Contact  Lens  (Spherical  and  Toric). 
After  reviewing  the  recommendation  of 
the  Ophthalmic  Devices  Panel  (formerly 
the  Ophthalmic  Devifce  Section  of  the 
Ophthalmic:  Ear,  N'o$e,  and  Throat;  and 
Dental  Devices  Panel).  TOAs  Centc^r  for 
Devices  and  Radiolc^ical  Health 
(CDRH)  notified  the*pplicant  of  the 
approval  of  the  applipation. 
DATE:  Petitions  for  administrative 
review  by  April  19.  ip85. 
ADDRESS:  Written  rej^uests  for  copies  of 
the  su.^imary  of  safety  and  effectiveness 
data  and  petitions  fof  administrative 
review  to  the  Docket  Management 
Branch  (HFA-305).  F^od  and  Drug 
Administration,  Rm.  ^2,  SfiOO  Fishers 
Lane.  Rockville.  MD  hnfi57. 

FOR  FUaTHER  INFORM.ATION  CONTACT: 

Richard  V,.  Lippman.  Center  for  Devi[;es 
and  Radiological  Health  [HF'Z-160), 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring.  MD  20910. 
301-i27-7940. 

SUPPLEMENTARY  INFORMATION:  On 

January  14.  19S3.  Optical  Plastic 
Research.  Orinda,  CA  94563,  submitted 
to  CDRH  an  application  for  premarket 
approval  of  the  O.P.R.-55  (ocufilcon  C) 
Hydrophilic  Contact  Lens  (Spherical  and 
Toric).  The  sphericallens  ranges  in 
powers  from  —20.00  diopters  (D)  to 
+  10.00  D  and  is  indicated  for  daily  wear 
for  the  correction  of  Visual  acuity  in  nof- 
aphakic  persons  with  nondiseased  eyes 
that  are  myopic  or  hvperopic  and  may 


exhibit  astigmatism  of  1.25  D  or  less  that 
does  not  interfere  with  visual  acuity 
The  toric  lens  ranges  in  spherical 
powers  from  -  20.00  D  to  + 10.00  D  and 
cylindrical  powers  from  0.50  D  to  4.00  D 
and  is  indicated, for  daily  wear  for  the 
correction  of  visual  acuity  in  not- 
aphakic  persons  with  nondiseased  eyes 
that  have  astigmatism  of  4.00  D  or  less. 
On  April  17. 1984.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  January 
14. 1985.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Dpvice 
Evaluation,  CDRH. 

Before  enactment  of  the  Medical 
Device  Amendments  of  1976  (the 
amendments)  [Pub.  L.  94-295.  90  Stat. 
539-583),  contact  lenses  made  of 
polymers  other  than 
polymethylmethacrylate  (PM.MA)  and 
solutions  for  use  with  such  lenses  were 
regulated  as  new  drugs  Because  the 
amendments  broadened  the  definition  of 
the  term  "device"  in  section  201(h)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Ant 
(the  act)  (21  U.S.C.  3:i(h)),  contact 
lenses  made  of  polym.ers  other  th^n 
PNLMA  and  solutions  for  use  with  such 
lenses  are  now  regulated  as  class  III 
devices  (premarket  approval).  As  FDA 
explained  in  a  notice  published  in  the 
Federal  Register  of  December  16,  !9~7 
(42  FR  63472),  tiie  amendments  pr()\  ide 
transitional  provisions  to  ensure 
continuation  of  premarket  approv.il 
requirements  for  class  111  devices 
formerly  regulated  as  new  drugs. 
Furthermore.  FDA  requires,  as  a 
condition  to  approval,  that  sponsors  of 
applications  for  premarket  approv.il  of 
contact  lenses  made  of  polymers  other 
than  PMMA  or  solutions  for  use  with 
such  lenses  comply  with  t'se  record  and 
reports  provisions  of  Subpart  D  of  P.irt 
30  (21  CFR  Part  310)  until  these 
provisions  are  replaced  by  similar 
requirements  under  the  amendments. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRI 1 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Richard  E.  Lippman 
(HFZ-460).  address  above. 

The  labeling  of  the  approved  contai  t 
lens  states  that  the  lens  is  to  be 
disinfected  using  only  the  recommended 
chemical  (not  heat]  disinfection  sy  stem. 
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The  restictive  labeling  informs  new 
users  that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  contact  lenses  only.  The 
restrictive  labeling  need.s  to  be  updated 
periodically,  however,  to  refer  to  new 
lens  solutions  that  CDRH  approves  for 
use  with  approved  contact  lenses  made 
of  polymers  other  than  PMMA.  A 
sponsor  vsho  fails  to  update  the 
restrictive  labeling  may  violate  the 
misbranding  provisions  of  section  502  of 
the  act  (21  U.S  C.  352)  as  well  as  the 
Federal  Trade  Commission  Act  (15 
U.S.C,  41-58),  as  amended  by  the 
Magnuson-Moss  Warranty-Federal 
Trade  Commission  Improvement  Act 
(Pub.  L.  93-6;i7).  Furthermore,  failure  to 
update  restrictive  labehng  to  refer  to 
new  solutions  that  may  be  used  with  an 
approved  lens  may  be  grounds  for 
withdrawing  approval  of  the  application 
for  the  lens  under  section  515(e)(1)(F)  of 
the  act  (21  U.S.C.  360e(e](l)(F)). 
Accordingly,  vvhenrver  CDRH  publishes 
a  notice  in  the  Federal  Register  of 
CDRH's  approval  of  a  new  solution  for 
use  with  an  approved  lens,  the  sponsor 
of  the  lens  shall  correct  its  labeling  to 
refer  to  the  new  solution  at  the  next 
printing  or  at  any  other  time  CDRH 
prescribes  by  letter  to  the  sponsor. 

Opportunity  for  .Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e{d)(3)  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  3(K)r(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  of  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10,33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hca.nng  or  independent 
advisory  committee)  and  shall  sub:nil 
with  the  petition  supporting  data  and 
inform;; tion  showing  that  there  is  a 
fjenuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  f)etition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  F"DA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review,  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
■  before  April  19, 1985,  file  with  the 
Dockets  Management  Branch  (address 


above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Comestic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  300e(d),  3W)j(h)))  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegaled  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dulod:  March  11. 190.5. 
|uhn  C.  'V'illforth. 

Director.  Center  for  Devices  and  Hadiuiofiiccil 

Health. 

|FR  Dor.  85-6588  Filed  3-19-85;  8:45  am) 
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Health  Resources  and  Services 
Administration 

National  Advisory  Committee  on 
Migrant  Health;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
.April  1985: 

N'iinie:  Niitiiinal  Advi8or>'  Council  on  Migrant 

lleallh 
O.ite  and  Time:  .Xpiil  10-13.  1985.  8:00  d.m. 
Place:  D.tllraom.  Weslin-Seatlle  Hotel,  19a) 

Fifth  Avenue.  Seattle,  Washington  98101 

I  he  entire  meeting  is  open. 

Purpose:  The  Council  is  chiirged  wilh 
udvising.  consulting  with,  and  making 
recommendations  to  to  the  Secretary  and  the 
Administrator,  Health  Resources  and 
Services  Administration  concerning  the 
organization,  oppration,  selection,  and 
fiindinj"  of  Migrant  Health  Centers  and  oiher 
entities  under  grants  and  ccmlracls  under 
section  329  of  the  Public  Health  Service  Act. 

.Agenda:  The  agenda  items  include:  (1) 
Review  the  Council's  recommendations  from 
the  October  1934  meeting  and  the  Secretary's 
response:  (2)  Present  program  update  of 
administration  management  perspectives;  (3) 
Diflincate  resource  allocations  to  Migrant 
Health  Centers  and  program;  (4)  Describe 
clinical  strategy  and  current  focus  and  (5) 
Summarize  Council's  major  concerns  and 
recommendations. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  to  or 
contact  Mr.  Billy  Sandlin.  Executive 
Secretary.  National  Advisory  Council  on 
Migrant  Health.  Bureau  of  Health  Care 
Delivery  and  Assistance,  Health  Resources 
and  Services  Administration,  Room  7A-55, 
Parklawn  Building,  5600  Fishers  Lane, 


Rockville,  Maryland  20857,  Telephone  (301) 
443-1153. 

.Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  March  14, 1985. 
|ackie  E.  Baum, 

.\d\isc>ry  Cunimitti-e  Slanavtenient  Officer. 
HHS\.  ' 
IFR  Doi    85-ii5Bfi  Filed  3-19-65;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Determination  of  the  Statjs  o'  Kuwait 
Under  the  Mineral  LeasinQ  Act  of  1920 

agency:  Oil  ice  of  the  Secreluiy,  Intcnur. 

ACTION:  .Notice  of  decision  on  the  status 
of  Kuwait  under  the  Mineral  Leasing  Act 
of  1920. 

summary:  Section  1  of  the  Mineral 
Li,,-  ■  .;  .Actof  1920  (30  U.S.C.  181) 
provides  in  part:  "Citizens  of  another 
country,  the  laws  and  customs  and 
regulations  of  which  deny  similar  or  like 
privileges  to  citizens  or  corporations  of 
this  country,  shall  not  by  stock 
ownership,  stock  holding  or  slock 
control  own  any  interest  in  any  lease 
acquired  under  the  provisions  of  the 
Act."  In  response  to  the  decision  in 
Santa  Fc  International  \.  Watt.  519  F. 
Supp.  929  (D.  Del.  1934).  the  Department 
of  the  Interior  in  the  Federal  Register  of 
December  27. 1984  (49  FR  50310), 
requested  written  comments  from  any 
member  of  the  public  to  assist  the 
Department  in  determining  whether  the 
Government  of  Kuwait  intended  to 
discriminate  against  the  citizens  or 
corporations  of  the  United  States  when 
it  nationalized  its  petroleum  industry  in 
the  1970's.  The  Secretary  of  the  Interior 
has  concluded  that  based  on  the  record, 
the  laws,  customs  and  regulations  of 
Kuwait  do  not  deny  similar  or  like 
privileges  to  citizens  or  corporations  of 
the  United  States.  Therefore,  the  citizens 
and  corporations  of  Kuwait  may  through 
stock  ownership,  stock  holding  or  slock 
control,  own  interests  in  leases  issued 
under  the  Mineral  Leasing  Act  of  1920. 

EFFECTIVE  DATE:  The  de&ision 
cuntcrning  the  status  of  K\iwail  was 
issued  on  and  was  effective  on  February 
7.  1985. 

ADDRESS:  Any  suggestions  or  inquiries 
should  be  sent  to: 

Director  (130).  Bureau  of  Land 
Management,  1800  C  Street,  N\V., 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

.M.irk  Guidry.  {2021  :>4">-4820.  ^^ 


/ 


SUPPLEMENTARY  INFORMATION:  On 

March  10.  1983,  the  S(;(;r(?t,iry  of  the 
Interior  found  that  the  laws,  customs 
and  regulations  of  Kuvsait  deny  similar 
or  like  privileges  to  citizens  and 
corporations  of  the  United  States.  A 
notice  of  this  decision  was  published  in 
the  Federal  Register  of  April  15,  1983  (48 
FR  16384).  The  Secretary  based  this 
determination  on  his  conclusion  that 
Kuwait's  nationalization  process 
constituted  de  facto  discrimination 
against  United  States  citizens  and 
corporations.  In  the  Sai:ta  Fe 
Inlrrnationa!  Corp.  decision,  the  U.S, 
District  Court  for  the  District  of 
Delaware  held  that  de  facto 
discnniinatiun  is  not  a  proper  standard 
under  section  1  of  the  Mineral  Leasing 
Act.  The  Court  ruled  that  discrimination 
constitutes  a  denial  of  similar  nr  like 
privileges  under  section  1  of  the  Act 
only  if  it  is  based  on  nationality.  The 
Court  comented:  "The  record  in  this 
case,  however,  does  not  support  such  an 
inference  (of  discrimination  on  the  basis 
of  U.S.  citizenship)  and  shows  only 
objective  reasons  behind  the  (difference 
in  treatment)."  591  F.  Supp.  at  941 
(footnotes  omitted). 

In  the  determination  of  February  7, 
1985,  the  Secretary  of  the  Interior  found 
that,  based  on  the  record,  Kuwait  had 
allowed  the  concession  with  private, 
non-U. S.  interests  to  remain  because  it 
was  located  in  an  offshore  area  disputed 
between  Kuwait  and  Saudi  Arabia 
where  Kuwait  did  not  have  a  free  hand 
to  act  unilaterally.  Th.^  Secreta.f-y 
concluded  that  was  a  legitim.ite  and 
objective  business  reason  and  did  not 
constitute  intentional  discrimination 
against  U.S.  interests.  The  Secre'ary 
also  concluded  that  the  offshore 
practices  of  Kuwait  were  relev.int  to  a 
determination  under  section  1  of  the 
onshore  Mineral  Leasing  Act  of  1920.  As 
a  result  of  the  Secretary's  determination. 
Kuwait  is  no  longer  on  the  list  of 
countries  which  do  not  provide  "similar 
or  like  privileges"  referred  to  in  43  CFR 
3102.2. 

]■  Steven  Criles, 

Urpuiy  Assistant,  Secretary  of  the  Interior. 
M.irch  14.  1985. 

|FR  Doc.  85-6629  Filed  3-l*-«.5;  8:45  am| 
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Bureau  of  Indian  Affairs 

Mescalero  Apache,  NM;  Addition  of 
Land  to  Indian  Reservation 

Correction 

In  FR  Doc.  85-2150  appearing  on  page 
3979  in  the  issue  of  Tuesday,  January  29. 
1985,  make  the  following  correction:  In 


the  third  column,  beneath  Cienegita 
Property  in  the  eigh'h  line,  "SWVa" 
should  read  "SVV/*".    I 


ACTION:  Notice, 


BtlXING  CODE  1S05-01-M 


Bureau  of  Land  Management 

Las  Vegas  District  Advisory  Council; 
Meeting. 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  District  Advisory  Council 

Meeting. 

summary:  Notice  is  hereby  given,  in 
accordance  with  Pub.  L  94-579. 
jFLPM.'X).  that  a  meeting  of  the  Las 
Vegas  District  Advisory  Council  will  be 
held  on  Friday,  April  19.  1985  at  9:00 
am.  to  4:00  p.m.  in  the  Conference  Room 
of  the  BLM,  Las  Vegas  District  Office, 
4765  W.  Vegas  Drive,  Las  Vegas, 
Nevada,  89108, 
The  tgenda  will  be  as  follows: 

1.  Welcome. 

2.  Review  of  the  following;  programs. 

A.  Lands.  1 

B.  Minerals.  | 

C.  Wild  Horse  and  Burrt. 

D.  Recreation. 

E.  Wilderness.  I 

3.  Discussion  of  the  Forest! Service  &  BLM 

interchange  proposul. 

4.  Election  of  officers.        I 
,5.  New  business.  I 

6.  Public  comments  or  written  statements  to 

be  rend  into  record.    ' 

7.  Establishing  next  meeting  date  and  agenda. 

8.  Adjournment. 

Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager,  BLM  Las  Vegas  District  Office, 
P.O.  Box  265b0,  Las  Vegas,  NV  89126,  by 
the  close  of  business,  April  5,  1985. 
Depending  on  the  number  of  persons 
requesting  to  make  oral  statements,  a 
per  person  time  limit  may  be  established 
by  the  District  Manager. 

Su.mmary  minutes  of  the  board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  mspection  and  reproduction 
(during  regular  business  hours,  7:30 
am. — 4:15  p.m.),  within  30  days 
following  the  meeting. 
Kemp  Conn,  | 

District  Manager.  I 

(FR  Doc.  H5-m05  Filed  3-l»-85;  8:45  amj 

BILLING  CODE  4310-S4-M 


IW-888871  I 

Wyoming;  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 


summary:  The  Bureau  of  Land 
Management  proposes  to  wi'hdr.nv  180 
acres  of  public  land  for  an 
administrative  site  and  protection  of 
resource  values  on  the  Wyoming  portion 
of  the  Pryor  Mountain  1  lorse  Range. 
This  notice  closes  the  land  for  up  to  2 
years  from  surface  entry  and  mining. 
The  lands  will  remain  open  to  mineral 
leasing. 

DATE:  Comments  and  requests  for  a 
public  meeting  should  be  received  on  or 
before  June  18, 1985. 
ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to:  Montana 
State  Director,  Bureau  of  Land 
Management,  P.O.  Box  36800,  Billings. 
Montana  59107. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Binando  .Montana  State  Offi.e 
406-657-6090. 

On  December  14.  1984,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  public 
land  from  settlement,  sale,  location  or 
entry  under  the  general  public  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Sixth  Principal  Meridian,  Wyoming 

Britton  Springs  Cabin  and  Corrals 
T.  58  N.,  R,  95  W„ 

Sec,  20,  N'/sSW'/iNW'A. 

Crooked  Creek  Natural  Area 

Sec.  28,NWy4. 

The  area  described  contains  180  acres  in 
Big  Horn  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  land  for  an 
administrative  site  and  resource  value. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Montana  Stale 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 
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The  application  will  be  processed  in 
accordance  '.\ith  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied,  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregation  period 
are  limited  to  archeological  exploration 
and  any  appro\ed  surface  use.s. 
James  Binando, 

Chief.  Branch  of  Land  Resources. 
March  11. 1985 

(FR  Doc.  85-6603  Filed  3-19-85;  8:43  iim| 
BILLING  CODE  4310-ON-M 

Susanville  District  Advisory  Council; 
Meeting 

Notice  is  herebv  given  in  accordance 
with  Pub.  L.  94-597  (FLPMA)  that  a 
meeting  of  the  Susanville  District 
Advisory  Council  will  be  held  on  April 
17.  1985." 

The  meeting  will  begin  at  lOlKJ  a.m. 
on  April  17.  in  the  Conference  Room  nf 
the  Bureau  of  Land  Management. 
Susanville  District  Office.  705  Hall 
Street.  Susanville.  California. 

The  Council  will  provide  the^District 
Manager  with  input  regarding  the 
District  Organization  as  a  result  of  the 
BLM/U.S.  Forest  Service  Interchange 
program. 

The  Council  will  also  receive  a  report 
on  the  status  of  the  proposed  Fort  Sage 
Motorcycle  Use  .Area  from  the  Technical 
Review  Team 

The  meeting  is  open  to  tne  public  and 
time  will  be  provided  for  public  input. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
within  30  days  following  the  meeting. 
Ben  F.  Collins, 
Acting  District  .Manager. 
(FR  Doc.  6002  Filed  3-19-85:  8:45  am| 
BILLING  CODE  4310-M-M 


Minerals  Management  Service 

Scientific  Committee  of  the  Outer 
Continental  Shelf  (DCS)  Advisory 
Board;  Notice  and  Agenda  of  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92-463, 
5  U.S.C.App.  1  and  the  Office  of 
Management  and  Budget's  Circular  A-63 
Revised. 

The  Scientific  Committee  of  the  Outer 
Continental  Shelf  Advisory  Board  will 


meet  on  April  9  and  10. 1985.  in  the 
Penthouse  Suite  at  the  Bay  View  Plaza 
Holiday  Inn.  530  Pico  Boulevard.  Santa 
Monica.  California  90405.  The  Scientific 
Committee  will  meet  during  the  period 
8:00  a.m.  to  5:00  p.m.  on  both  days. 

Agenda  for  the  meeting  will  include 
the  following  subjects: 

•  Reports  of  Subcommittee  Meetings 

•  Review  of  Charge  and  Organization  of 

Subcommittees 

•  Environmental  Studies  Program  Budget 

•  Status  of  FY  1985  National  Studies  List  and 

FY  1986  Regional  Studies  Plans 

•  Progess  on  the  Scientific  Committee's 

Review  of  !he  Environmental  Studies 
Program 

•  Minerals  Management  Service  Elements  of 

the  Interagency  Committee  on  Ocean 
Pollution  Research.  Development  and 
Monitoring  Long-Term  Effects  Program 

•  Physical  Oceanographic  Programs  in  the 

Pacific  DCS  Region 

The  meeting  of  this  committee  is  open 
to  the  public.  Approximately  30  visitors 
can  be  accommodated  on  a  first/ 
come. first-served  basis.  All  inquiries 
concerning  this  meeting  should  be 
addressed  to: 

Dr.  Don  Aurand,  Chief,  Branch  of 
Environmental  Studies.  Offshore 
En\ironmental  Assessment  Division. 
Minerals  Management  Service  (MS 
644).  U.S.  Department  of  the  Interior. 
18th  and  C  Streets.  NVV.,  Washington, 
D.C.  20240;  telephone:  (202)  343-7744. 

D„'t  d  March  15. 1985. 
John  B.  Rigg, 

Associate  Director  for  Offshore  Minerals 
Management. 
[FR  Doc  85-6600  Filed  3-19-85;  8:45  am) 

BILLING  CODE  4J10-HF1-V 


Outer  Continental  Shelf;  Proposed 
Development  and  Production  Plan; 
Availability  of  Draft  Environmental 
Impact  Statement  and  Intent  to  Hold 
Public  Hearings 

AGENCY:  Office  of  Leasing  and 

En\ironment:  Minerals  Management 

Service  (MMS).  Department  of  the 

Interior. 

action:  Notice  of  availability  and  public 

hearing  for  environmental  impact 

statement/environmental  impact  report. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Enviornmental  Policy 
Act  of  1969.  the  Minerals  Management 
Service,  Santa  Barbara  County,  and 
California  State  Lands  Commission  have 
jointly  prepared  a  Draft  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/EIR)  for  proposed 
development  in  the  Central  Santa  Maria 
Basin,  offshore  Santa  Barbara  County, 
California.  The  Draft  EIS/EIR  includes 


an  evaluation  of  the  potential  effects  of 
proposed  developments  by  Union  Oil 
Company  and  Exxon  Company.  USA.  as 
well  as  anticipated  future  development 
of  oil  and  gas  resources  in  the  Central 
Santa  Maria  Basin  area.  Single  copies  of 
the  Draft  EIS/EIR  can  be  obtained  from 
Santa  Barbara  County.  Resource 
Mangaemcnt  Department.  Energy 
Division.  123  East  Anapamu  Street, 
Santa  Barbara.  California  93101. 
Technical  appendices  may  be  obtained 
individually  or  as  a  unit  by  forwarding  a 
written  request  to  the  above  address. 
When  requesting  an  individual 
appendix,  refer  to  the  following  titles: 

A.  Geology; 

B.  Air  Quality: 

C.  Onshore  Water  Resources; 
D  Marine  Water  Resources: 

E.  Marine  Biology; 

F.  Terrestrial  and  Freshwater  Biology; 

G.  Cultural  Resources: 
H.  Visual  Resources; 

I.  Onshore  .Noise/Vibration; 

|.  Commercial  Fishing,  Kelp  Harvest, 
and  Mariculture: 

K.  Socioeconomics; 

L.  1  raffic;  and 

M.  S\'stems  Safet\  and  Reliability. 

Copies  of  the  Draft  EIS/EIR  will  "also 
be  available  for  review  m  the  following 
public  libraries: 
County  of  Los  Angeles.  Public  Library. 

Govt.  Pub.  Unit,  330  W.  Temple,  Los 

Angeles.  C A  90012 
State  Library.  Govt.  Pub.  Sec.  Attn; 

Beverly  Pettijohn.  P.O.  Box  2037. 

Sacramento.  CA  95814 
San  Luis  Obispo.  City/County  Library, 

1354  Bishop  Street.  San  Luis  Obispo, 

CA  93406 
Main  Library.  Vandenberg  Air  Force 

Base,  CA  93437 
County  of  Ventura  Library,  Documents 

Section.  P  O  Box  771,  Ventura,  CA 

93001 
Santa  Barbara  Public  Library.  40  E. 

Anapamu  Street.  Santa  Barbara.  CA 

93101 
University  of  California  Library,  Santa 

Barbara  Campus.  Main  Library,  Santa 

Barbara.  CA  93106 
U.S.  DOI  Natural  Resource  Library.  18th 

and  "C"  Streets  NW..  Washington.  DC 

20240 

Joint  Federal/State/County  public 
hearings  are  scheduled  from  6  p.m.  to  9 
p.m.  on  April  17, 1985,  at  the  City  Hall. 
Council  Chambers,  100  Civic  Center 
Plaza,  Lompoc,  California.  The  purpose 
of  the  hearings  is  to  receive  oral  and 
written  testimony  regarding  the  Draft 
EIS/EIR.  The  hearing  will  provide  the 
Minerals  Management  Service  (MMS) 
with  additional  information  to  help 
evaluate  the  potential  effects  associated 
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with  those  aspects  of  the  project  subject 
to  their  approval. 

Written  comments  on  this  F.IS/EIR 
will  be  accepted  at  the  Santa  Barbara 
County  address  listed  above  until  May 
6.  1985.  These  comments  will  be 
addressed  by  the  M.VIS,  Sant.i  Barbara 
County,  and  California  State  Lands 
Commission  in  the  Final  EIS/EIR. 
Agencies,  interested  groups,  or 
individuals  needing  further  information 
should  contact  Donna  Cooksey  Brewer 
at  213-688--J480. 

After  testimony  and  comments  have 
been  reviewed  and  analyzed,  a  final 
EIS/EIR  will  be  prepared. 

Dated:  March  15,  1985. 
William  E.  Grant, 

Rf\;ionul  Director.  Pacific  OCS  Rt^ion. 
|FR  Doc  85-6591  Filed  .Vlft-flS:  8:45  am) 

BtLLING  CODE  4310-MR-M 


INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  No.  337-TA-209 ! 

Certain  Aluminum  Frame  Fabric 
Covered  Luggage  &  Components 
Thereof;  Receipt  of  Initial 
Determination  Terminating 
Respondents  on  the  Basis  of  Consent 
Order  Agreement 

AGENCY:  Inttrnational  Trade 
Commi.ssion. 

ACTION:  Notice  i-,  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  fol'jwing  respondents 
on  the  !)a.sis  of  a  consent  order 
agreement:  B.iltimore  Lugg;ige  Cu.  and 
.Nan  Zong  I.e.i'her  Products  Co.  Ltd. 
SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  use.  1,337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
dale  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  serve'd 
upon  the  parties  on  M.tixh  12,  1985. 

Copies  of  the  initi.il  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  aie 
available  for  inspection  during  official 
business  hours  (6:43  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  DC.  20436. 
telephone  202-523-0161. 


Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street,  NW.,  Washington,  D.C.  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register,  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U,S,  International  Trade  Commission, 
telephone  202-523-0178. 

Issued:  March  12,  19U5. 

By  order  of  the  Commission, 
Kenneth  R.  Mason.  1 

Secretary.  y 

jFR  Doc.  85-6681  Filed  3-19-85:  8:45  am) 
BILUNG  COO£  7020-02-M 


1332-2091  I 

Annual  Surveys  Concerning 
Competitive  Conditions  in  the  Steel 
Industry  and  Industry  Efforts  To 
Adjust  and  Modernize 

agency:  International  Trade 
"Commission. 

action:  Institution  of  an  investigation 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g))  concerning  the 
competitive  conditions  in  the  steel 
industry  and  the  industry's  efforts  to 
adjust  and  modernize. 

EFFECTIVE  DATE:  March  8. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dennis  Rapkins  or  Mr.  Peter  Avery. 
Minerals  and  Metals  Division,  United 
States  International  Trade  Commission, 
701  E  Street  NW.,  Washington.  D.C. 
20436  (telephone:  202-523-0438.  202-523- 
0342,  respectively). 
SUPPLEMENTARY  INFORMATION: 

Background  and  Scope  of  Investigation 

The  Commission  instituted  the 
investigation.  No,  332-209,  following 
receipt  on  February  12,  1985,  of  a 
request  from  the  United  States  Trade 
Representative  (USTR),  at  the  direction 
of  the  President.  In  accordance  with  the 
request,  the  Commission  will  monitor 


competitive  conditions  in  the  steel 
industry  and  the  industry's  efforts  to 
adjust  and  modernize,  and  prepare 
annual  reports  on  those  efforts  during 
the  5  year  period  beginning  October  1. 
1984.  In  addition  to  collecting  the 
inform.ation  listed  in  the  appendix,  the 
Commission  will  compile  the  best 
information  it  can  for  the  preceding  12- 
month  period  ending  September  30  of 
each  year  on  the  following  matters: 

(1)  The  extent  to  which  the  major 
companies  of  the  steel  industry  have,  or 
will  have  committed  their  net  cash  flow 
from  steel  product  operations  for 
purposes  of  reinvestment  in,  and 
modernization  of,  that  industry  through 
investment  in  modern  plant  and 
equipment,  research  and  development, 
and  other  appropriate  projects,  such  as 
working  capital  for  steel  operations  and 
programs  for  the  retraining  of  workers: 

(2)  Actions  taken  by  the  major 
companies  to  maintain  their 
international  competitiveness,  including 
action  to  produce  price-competitive  and 
quality-competitive  products,  to  control 
costs  of  production,  including 
employment  costs,  and  to  improve 
productivity;  and 

(3)  Whether  each  of  the  major 
companies  committed,  or  will  have 
committed,  not  less  than  one  percent  of 
net  cash  flow  to  the  retraining  of 
workers.  If  any  major  company  did  not 
commit  at  least  one  percent  of  its  net 
cash  flow  to  the  retraining  of  workers, 
the  Commission  will  report  any  unusual 
economic  circumstances  which 
contributed  to  the  company's  failure  to 
do  so. 

For  the  purposes  of  this  investigation, 
the  term  "steel  industry"  is  defined  as 
producers  in  the  United  Slates  of  steel 
products;  "major  company"  is  an 
enterprise  whose  raw  steel  production 
in  the  United  States  during  1983 
exceeded  1,500,000  net  tons;  and  "net 
cash  P.ow"  is  annual  net  (after-tax) 
income  plus  depreciation,  depletion 
allowances,  amortization,  and  changes 
in  reserves  minus  dividends  and 
payments  on  short-term  and  long-term 
debts  and  liabilities. 

In  addition  to  reporting  on  the 
progress  of  the  steel  industry  as  a 
whole,  reports  will  be  prepared  in  such 
a  manner  that,  to  the  extent  possible, 
the  progress  of  carbon  steel  producers  in 
their  efforts  to  adjust  and  modernize  can 
be  distinguished  from  that  of  producers 
of  specialty  steel. 

The  Commission  will  submit  its  initial 
annual  report  to  the  President  and  USTR 
by  August  1, 1985.  Subsequent  reports 
will  be  submitted  by  August  1  of  each 
successive  year  through  1989.  A  public 
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version  of  the  report  will  be  available  2 
weeks  later. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  investigation.  Commercial  or 
financial  information  which  a  submitting 
party  desires  the  Commission  to  treat  as 
coirfidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  §  201.6 
of  the  Commission's  Rules  of  Practice 
"  and  Procedures  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  should  be  received  at 
the  earliest  possible  date,  but  no  later 
than  July  1, 1985  and  by  July  1  of  each  _ 
successive  year  through  1989.  All 
submissions  should  be  addressed  to  the 
Secretary  at  the  Commissions's  Office  in 
Washington,  D.C. 

Issued:  Mnrch  11. 1985. 

By  c-dcr  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Appendix 

Annual  data  specified  in  section  B 
below  are  requested  to  be  reported  to 
the  maximum  extent  possible  for  each  of 
the  21  product  categories  listed  in 
section  A  below: 

A.  Product  Categories 

Sheet  and  Strip 

1.  Hot  rolled  carbon  and  certain 
alloy." 

2.  Cold  rolled  carbon  and  certain 
alloy.* 

3.  Galvanized  carbon  and  certain 
alloy.' 

4.  Other  carbon  and  certain  alloy.' 

5.  Stainless. 

Plate 

1.  Carbon  and  certain  alloy.' 

2.  Stainless. 

Pipe  and  Tube 

1.  Oil  country  tubular  goods. 

2.  Line  pipe. 

3.  Other  carbon  and  alloy  pipes  and 
tubes. 

4.  Stainless. 


'  Certain  alloy  refers  to  alloy  steel  other  than 
stainless  and  allny  tool  st'eel. 


Bars 

1.  Hot  finished  carbon  bar  and  certain 
alloy.' 

2.  Cold  finished  carbon  bar  and 
certain  alloy.' 

3.  Reinforcing  carbon  bar  and  certain 
alloy.' 

Structural 

1.  Structural  shapes  (including 
fabricated  structurals). 

Rails  and  Related  Railway  Products 
1.  Rails  and  related  railway  products. 

Wire  Rods 
1.  Carbon  and  certain  alloy  wire  rod.' 

Wire  and  Wire  Products 

1.  Carbon  and  certain  alloy  wire.' 

2.  Stainless  wire. 

3.  Carbon  and  certain  alloy  '  wire 
products  (including  wire  rope  and 
strandj. 

Semifinished 

1.  Semifinished  (carbon  and  certain 
alloy  ';  and  stainless  and  tool  steel). 

B.  Data  Requested 

Domestic  Producers 

Production 

Shipments 

Net  sales 

Net  profits 

Orders 

Inventories 

Prices 

Employment 

Man-hours 

Capital  expenditures: 

For  modern  production  techniques  or 
facilities 

For  older  production  techniques  or 
facilities 

For  pollution  control  or  occupational 
safety  and  health 

Other 
Capacity  and  net  change  in  capacity 
Research  and  development  expenditures 
Other  actions  to  adjust  and  modernize 
Investments  in  activities  other  than  steel 

Importers 

Total  imports 
Prices 
Orders 
Inventories 

[FR  Doc  8.V-f)684  Filed  3-19-85;  8:45  am] 
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{Investigation  No.  337-TA-199I 

Certain  Anodes  for  Cathodic 
Protection  and  Components  Thereof; 
Decision  Not  To  Review  Initial 
Determination  Granting  Motion  To 
Terminate  Two  Respondents:  Issuance 
of  Consent  Order 

agency:  International  Trade 

Commission. 

ACTION:  Nonreview  of  initial 
determination  (ID)  granting  motion  for 
the  termination  of  two  respondents; 
issuance  of  consent  order. 

summary:  The  Commission  has 
determined  not  to  review  the  ID  of  a 
Commission  administrative  law  judge 
granting  a  motion  for  termination  of  the 
investigation  as  to  two  respondents  and 
the  entry  of  a  consent  order  prohibiting 
those  respondents  from  engaging  in 
certain  unfair  acts  By  virtue  of  the 
Commission's  decision  not  to  conduct  a 
review,  the  ID  has  become  the 
Commission's  determination.  The 
consent  order  requested  b\  the  parties 
has  been  i«ued 

FOR  FURTHER  INFORMATION  CONTACT: 
P.N.  Smithey.  Esq..  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-523-0350. 

SUPPLEMENTARY  INFORMATION: 
Background 

Investigation  .No.  3j7-TA-199  is  being 
conducted  to  determine  whether  there  is 
a  violation  of  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337)  in  the 
importation  or  sale  of  certain  anodes  for 
the  cathodic  protection  of  metallic 
structures.  The  proceedings  were 
instituted  on  the  basis  of  a  complaint 
filed  by  Duriron  Co.,  Inc..  alleging 
numerous  unfair  acts  and  practice.s  t  > 
British  and  U.S.  companies.  (See  49  FR 
30023  (July  25.  1984).  as  amended  at  49 
FR  45273  November  15,  1984).) 

On  January  31,  1985.  complainant 
Duriron.  the  Commission  investigative 
attorney.  British  respondent. 
Tecnomctal  (NE)  Limited,  and  U.S. 
respondent  Wilson  Walson 
International.  Inc.  filed  a  joint  motion 
requesting  termination  of  the 
investigation  with  respect  to  Tecnometal 
and  Wilson  Walton  and  the  entry  of  a 
consent  order  directed  to  those 
respondents  (Motion  No.  199-11).  The 
motion  explained  that  Tecnometal.  and 
Wilson  Walton  had  entered  into 
memorandum,  patent  and  trademark 
licensing,  and  consent  order  agreements 
with  Duriron,  which  settled  the  parties' 
dispute.  The  motion  was  unopposed. 

On  February  1.  1985,  the  presiding 
administrative  law  judge  issued  an  ID 


granting  the  motion.  Copies  of  thfe  ID 
were  served  on  other  Federal  agencies, 
in  accordance  with  19  CFR  2n.21(b). 
The  Commission  also  sought  public 
comment  on  the  proposed  termination  of 
Tecnometal  and  Wilson  Walton.  (See  49 
FR  50317  (December  27. 1984)  and  50  PR 
(2754)  (lanuary  18.  1985).)  No  agency  or 
public  comments  were  received.  The 
parties  did  not  petition  for  review  of  the 
ID.  and  the  Commission  determ.ined  that 
a  review  on  the  Commission's  own 
motion  was  not  warranted.  The  ID  thus 
became  the  Commission's 
determination.  (See  19  CFR  210.55  and 
210.53(h).  as  amended  at  49  FR  46123 
(November  23. 1984).) 

Termination  of  the  investigation  as  to 
respondents  Tecnometal  and  Wilson 
Walton  furthers  the  public  interest  by 
conserving  the  resources  of  the 
Commission  and  the  parties. 

Public  inspection 

The  ID.  the  consent  order,  the  parties' 
agreements,  and  all  other 
nonconfidential  documents  on  the 
record  of  the  investigation  are  available 
for  inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  Docket  Section, 
U.S.  International  Trade  Commission 
701  E  Street  NW.,  Washington.  DC 
20436,  telephone  202-523-0471. 

Issued:  March  15.  1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary 

(PR  Doc  85-6677  Filed  3-19-85;  8:45  am] 
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Request  for  Comments  on  the  Form  of 
the  Conversion  of  Schedule  B— 
Statistical  Classification  of  Domestic 
and  Foreign  Commodities  Exported 
From  the  United  States  Into  the 
Nomenclature  of  the  Harmonized 
System 

AGENCY:  International  Trade 
Commission  (ITC). 

ACTION:  Request  for  comments  on  the 
form  of  the  conversion  of  Schedule  B, 
Statistical  Classification  of  Domestic 
and  Foreign  Commodities  Exported  from 
the  United  States,  into  the  nomenclature 
structure  of  the  Harmonized  Commodity 
Descnptio.T  and  Coding  System 
(Harmonized  System). 

EFFECTIVE  DATE:  .Man  h  13,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gerald  F.  Kotwas.  Assistant 
Division  Chief.  Foreign  Trade  Division, 
Bureau  of  the  Census,  Washinghton,  DC 
20233;  telephone:  (301)  763-5333. 


SUMMARV:  Pursuant  to  the  authority 
under  section  484(e)  of  the  Tariff  Act  of 
1930,  the  U.S.  International  Trade 
Commission,  on  behalf  of  the  Committee 
for  Statistical  Annotation  of  Tariff 
Schedules,  hereby  gives  notice  of  a 
request  for  comments  on  the  form  of  the 
conversion  of  Schedule  B,  Statistical 
Classification  of  Domestic  and  Foreign 
Commodities  Exported  from  the  United 
States,  into  the  nomerclature  structure 
of  the  Harmonized  System, 

The  export  and  import  schedules  will 
be  identical  th?ough  the  first  6  digits  of 
the  code.  However,  differences  of 
opinion  have  been  expressed  as  to  how 
the  systems  should  relate  beyond  that 
level — in  particular,  the  extent  of 
identical  product  detail  needed  and  the 
number  of  digits  used  to  designate 
subheadings  in  the  codes.  In  order  to 
determine  which  from  the  export 
system — and  to  a  lesser  extent  the 
import  system — should  take,  the  views 
of  a  broad  spectrum  of  the  business 
community  (particularly  those  of 
exporters  and  data  users)  are  requested 
on  the  subject,  in  general,  and  on  the 
alternative  proposal  outlined  in  this 
notice,  in  particular. 

Written  submissions:  Interested 
persons  are  invited  to  submit  written 
statements  concerning  this  matter. 
Written  statemens  should  be  received 
by  the  close  of  business  on  April  12, 
1985.  All  written  submissions,  except  for 
business  informations,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to:  Foreign  Trade  Division. 
Classification  Systems  Branch.  Bureau 
of  the  Census.  Washington,  D.C.  20233. 
SUPPLEMENTARY  INFORMATION;  Schedule 
B  is  the  official  commodity  classification 
schedule  used  by  shippers  in  reporting 
export  shipments  from  the  United  States 
and  by  Census  in  compiling  the  official 
statistics  on  exports  of  merchandise 
from  the  United  States.  The  current 
Schedule  B  was  developed  pursuant  to 
section  484(e)  of  the  Tariff  Act  of  1930, 
as  amended  by  section  608(a)  of  the 
Trade  Act  of  1974.  It  is  based  on  the 
organizational  framework  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  and  contains 
approximately  5,800  7-digit 
classifications. 

The  U.S.  Government  is  anticipating 
adoption  of  the  Harmonized  System 
schedules  as  the  basis  for  its  export  and 
import  tariff  and  statistical  classification 
systems.  The  Harmonized  System, 
developed  under  the  auspices  of  the 
Customs  Cooperation  Council  in 
Brussels,  is  a  6-digit  system  of  headings 
coded  with  4  digits  divided  into 
subheadings  with  2  digit  suffixes.  The 


System  contains  approximately  5.000 
classifications  and  it  intented  for 
multinational  use  as  a  basis  for 
classifying  goods  for  tariff,  statistical, 
and  transportation  purposes.  Under  the 
Harmonized  System  Convention 
contracting  parties  are  permitted  to 
subdivide  further  the  6-digit  codes  to 
provide  additional  product  detail  for 
tariff,  statistical,  quota  or  other  natural 
purposes. 

Draft  U.S.  Import  Schedule 

In  response  to  a  request  by  the 
President,  the  ITC  instituted  an 
investigation  in  order  to  prepare  a  draft 
conversion  of  the  Tariff  Schedules  of  the 
United  States  Annotated  into  the 
nomenclature  structure  of  the 
Harmonized  System.  The  draft  import 
schedule  consists  of  10-digit  codes  made 
up  of  the  6-digit  Harmonized  System 
code  plus  two  additional  digits  for  tariff 
classification  and  two  final  digits  for 
statistical  classification.  In  June  1983  the 
Commission  submitted  a  draft 
conversion  of  the  import  schedule  in  the 
format  of  the  Harmonized  System  to  the 
President  taking  into  consideration  the 
written  comments  and  oral  testimony  of 
the  public  and  government  agencies. 
The  Office  of  the  U.S.  Trade 
Representative  (USTR)  released  the  June 
draft  for  public  comment  and  held 
hearings  in  the  fall  of  1984.  As  a  result  of 
further  comments  and  testimony,  and  a 
careful  review  by  the  Trade  Policy  Staff 
Committee  (TPSC).  a  revised  draft 
import  schedule  was  released  in  August 
1984. 

In  early  1985  the  TPSC  task  force  is    ' 
expected  to  conduct  a  second  review 
and  revision  of  the  proposed  import 
schedule.  At  this  point,  the  draft 
Harmonized  System-based  TSUSA 
contains  approximately  12.000  product 
classes. 

Draft  U.S.  Export  Schedule 

Pursuant  to  its  reponsibilities  under 
Title  13  United  States  Code  and  section 
484(e)  of  the  Tariff  Act  of  1930,  Census 
developed  a  draft  Harmonized  System- 
based  export  classification  system.  The 
draft  export  codes  contained  8  digits 
and  consisted  of  the  6-digit  Harmonized 
System  code  plus  an  additional  2  digits 
for  statistical  detail  to  satisfy  United 
States  needs.  The  proposed  product 
detail  beyond  6-digit  level  was  not 
identical  in  all  cases  with  the  import 
schedule.  The  draft  Schedule  B 
contained  approximately  (7,300)  product 
classes.  The  draft  export  schedule  was 
circulated  for  comment  in  May  1984, 

In  preparing  the  draft  export  system, 
Census  considered  the  following: 
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(1)  The  draft  conversions  of  the 
Harmonized  System-based  import 
schedules  and  comments  received  by 
the  ITC  and  USTR: 

(2)  The  existing  commodity  detail  of 
Schedule  B; 

(3)  The  commodity  ilettiil  used  in 
compiling  data  on  domestic  production. 

The  "One  Book"  Approach 

Some  mterested  pariics  are  of  the 
view  that  there  should  he  a  single 
system  to  be  used  for  both  exports  and 
imports,  whether  at  the  6-,  8-,  or  10-digit 
level.  Such  a  unified  system  would  have 
to  comprise  the  10-digit  system  that  has 
been  deemed  necessary  to  meet  all  of 
the  import  requirements:  reflect  all  of  the 
complex  and  detailed  legal,  tariff  and 
statistical  distinctions  and  requirements 
of  imports;  and  incorporate  such  further 
export  statistical  needs  as  are  necessary 
and,  at  the  same  tim.e  acceptable  under 
the  more  restrictive  requirements  of  a 
legal  tariff  system. 

The  principal  advantages  claimed  for 
a  single  system  are  that  its  use  would 
simplify  and  expedite  the  preparation 
and  automation  of  documentation: 
would  decrease  the  costs  to  both 
governmicnt  and  those  who  export  and 
import;  and  would  provide  a  greater 
range  of  comparable  data  for  use  in 
trade  analysis  and  nepolations  and  in 
marketing. 

The  principal  disadvantages  claimed 
are  that  it  would  more  than  double  the 
detail  needed  for  exports  and  thus 
increase  costs  and  complexity  for  the 
many  exporters  who  do  not  import  and 
for  the  government;  would  impose 
significant  additional  reporting  burdens 
owing  to  the  frequent  and  numerous 
changes  made  to  the  import  system; 
would  result  in  decreased  data  accuracy 
because  of  the  differences  in  the 
administrative  procedures  for  collecting 
statistics  under  the  two  systems;  and 
would  produce  data  for  many  categories 
of  products  for  which  there  is  no 
demonstrated  need  and  for  which  trade 
data  would  be  small. 

An  Alternative  Proposal 

The  alternative  approach  outlined 
below  for  Schedule  B  is  submitted  for 
public  comment.  The  intention  of  the 
proposal  is  to  (a]  avoid  the 
implementation  of  an  overly  complex 
system,  particularly  for  exporters  who 
do  not  also  import,  (b)  achieve  a  high 
d(!gree  of  useful  statistical 
comparability,  (c)  provide  a  basis 
whereby  exporters/importers  would  be 
able  to  avoid  having  to  apply  two 
separate  systems  to  code  their 
international  transactions  and  (d)  insure 
the  accuracv  of  the  information 


provided  on  documentation  for 
statistical  processing. 

1.  The  Harmonized  System  based 
Schedule  B  and  the  Harmonized  System 
based  TSUS.X  would  be  available  and 
maintained  as  separate  publications  and 
would  be  formatted  with  10-digit 
statistical  codes  followed  by  a  check 
digit. 

2.  Where  there  is  no  need  to  identify 
product  detail  for  exports  beyond  the  6>- 
digit  level,  the  last  four  digits  of  the 
reporting  code  will  be  zeros. 

3.  Where  product  detail  for  exports 
beyond  the  6-digit  level  is  warranted, 
every  reasonable  effort  will  be  made  to 
adopt  identical  product  detail  and 
reporting  codes  for  both  systems. 

4.  In  the  event  adoption  of  identical 
product  detail  and  reporting  codes  is  not 
practical,  product  detail  for  the  two 
separate  sets  of  subdivision  will  be 
maintained  on  a  compatible  and  fully 
concordable  basis. 

5.  Exporters/importers  who  wish  to  do 
so  may  report  their  export  transactions 
on  the  basis  of  the  TSUSA  system. 

6.  In  order  to  assure  accuracy,  import 
and  export  documentation  would 
require  the  additional  reporting  of  a 
preprinted  check  digit. 

Issued:  March  15. 1985. 

F(\  order  of  the  Commission, 
Kenneth  R.  Mason, 
Secretary. 
[FR  Dor.  B5-6f)~8  Filed  3-19-85:  8:45  am) 

BILUNG  CODE  7020-02-M  < 


{332-2081 

Flat  Goods  of  Manmade  Fibers, 
Luggage  of  Manmade  Fibers,  and 
Handbags  of  Manmade  Fibers 

agency:  International  Trade 

Con.mission. 

ACTION:  Institution  of  an  investigation 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g])  concerning  flat 
goods  of  manmade  fibers,  luggage  of 
manmade  fibers,  and  handbags  of 
manmade  fibers. 


EFFECTIVE  DATE:  March  7, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Car!  Seastram  (202-724-1733).  William 
f  ianlon  (202-724-1745).  or  Walter  S, 
Trezevant  (202-724-1719),  General 
Mciniifactures  Division,  U.S. 
International  Trade  Commission. 
Washi.ngton.  IlC.  20436. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Scope  of  Investigation 

The  Commissinn  instituted 
investigation  \o,  332-208,  Flatgoods  of 
Manmade  Fibers.  Luggage  of  Manmade 
Fibers,  and  Handbags  of  Manmade 


Fibers,  following  receip!  on  Februar>  21, 
19B5.  of  a  request  therefor  from  the 
United  States  Trade  Representative  at 
the  direction  of  the  President.  The  data 
collected  will  be  used  by  the  Committee 
for  the  Implementation  of  Textile 
Agreements  in  assessing  the  effect  of 
imports  of  flatgoods  of  manmade  fibers, 
luggage  of  manmade  fibers,  and 
handbags  of  manmade  fibers  on  the  US. 
domestic  industry. 

In  accordance  with  the  Trade 
Representative's  request,  the  objective 
of  the  study  will  be  to  gather  and 
present  the  following  information  with 
respect  to  flatgoods  of  manmade  fibers, 
luggage  of  manmade  fibers,  and 
handbags  of  manmade  fibers:  U.S. 
production,  imports,  exports,  capacity 
utilization,  productivity,  unfilled  orders, 
shipments,  inventories,  employment, 
and  prices.  The  Commission  expects  to 
complete  its  study  by  July  22. 198?i. 

Issued:  March  13,  1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Sei  Tflury. 
jFR  Dor.  85-6680  Filed  3-19-«5:  8:45  am] 

BILLING  COD£  7O?O-02-M 


I  Investigation  No.  337-TA-1891 

Certain  Optical  Waveguide  Fibers; 
Decision  To  Review  Initial 
Determination  and  Schedule  for  Filing 
of  Written  Submissions  on  Violation 
and  on  Remedy,  the  Public  Interest, 
and  Bonding 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  determined  to  review  a 
portion  of  the  administrative  law  judge's 
initial  determination  that  there  is  no 
violation  of  section  337  of  the  Tariff  Act 
of  1930  in  the  above-captioned 
investigation. 

Authority;  The  authority  for  the 
Commission's  disposition  of  this  matter 
is  contained  in  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1337)  and  in 
§§  210.53-210.56  of  the  Commission's 
Rules  of  Practice  and  F'rocedure  (49  VR 
46123  (.Nov.  23.  1984);  to  be  codified  at  19 
CFR  210.53-210.56). 

FOR  FURTHER  INFORMATION  CONTACT: 

Wc:\ne  W,  Herringtor..  Esq.  Office  of  the 
General  Coii.Tsel.  U.S.  International 
1  rade  Commission,  telephone  202-523- 

04  ao. 

SUPPLEMENTARY  INFORMATION:  On 

January  22.  1985.  the  presidm;K 
administrative  law  judge  issued  an 
initial  determination  that  there  is  no 
violation  of  section  337  in  the 
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importalion  and  sale  of  certain  optical 
waveguide  fibers.  Complainant  and 
respondents  petitioned  for  review  of 
various  parts  of  the  initial  determination 
pursuant  to  §  210.54(a)  of  the 
Commission's  rules. 

Aft^r  examining  the  petitions  for 
review  and  the  ri;sponses  thereto,  the 
Commission  has  concluded  that  there  is 
one  issue  that  warrants  review. 
Specifically,  the  Commission  will  review 
the  following  question: 

Whether  the  importation  or  sale  of 
respondents  op'ical  waveguide  fiber  has  the 
tendency  to  subs'antially  injure  an  "industry 
.  .  .  in  the  Uni'ed  states. 

The  Commission's  review  will  be 
limited  to  the  above  issue.  No  other 
issues  will  bv  considered. 

If  the  Com.T.ission  finds  that  a 
violation  of  section  337  has  occurred,  it 
may  issue  (1)  an  order  which  could 
result  in  the  e.Kclu.sion  of  the  subject 
articles  from  entry  into  the  United 
States  and/or  (2)  cease  and  desist 
orders  which  could  result  in  one  or  more 
respondents  being  required  to  cease  and 
desist  from  engaging  in  unfair  acts  in  the 
importation  and  sale  of  such  articles. 
Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  which  address  the  form  of 
remedy,  if  any,  which  should  be  ordered. 

If  the  Commission  concludes  that  a 
violation  of  section  337  has  occurred 
and  contemplates  some  form  of  remedy, 
it  must  consider  the  effect  of  that 
remedy  upon  the  public  interest.  The 
factors  which  the  Commission  will 
consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  upon  (1)  the  public 
health  and  welfare.  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  the 
U.S.  production  of  articles  which  are  like 
or  directly  competitive  with  those  which 
are  the  subject  of  the  investigation,  and 
(4)  U  S.  consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  concerning  the  effect,  if 
any.  that  granting  a  remedy  would  have 
on  the  public  interest. 

If  the  Commission  finds  that  a 
violation  of  section  337  has  occurred 
and  orders  some  form  of  remedy,  the 
President  has  60  days  to  approve  or 
disapprove  the  Commission's  action. 
During  this  period,  the  subject  articles 
would  be  entitled  to  enter  the  United 
States  under  a  bond  in  an  amount 
determined  by  the  Commission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond  which  should  be  imposed. 


Written  Submissions 


I 


The  parties  to  the  investigation  and 
interested  Government  agencies  are 
encouraged  to  file  written  submissions 
on  the  legal  issue  under  review  and  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  Complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  a  proposed 
exclusion  order  and/or  a  proposed 
cease  and  desist  order  for  the 
Commission's  consideration.  Persons 
other  than  the  parties  and  Government 
agencies  may  file  written  submissions 
addressing  the  issues  of  remedy,  the 
public  interest,  and  bonding.  Written 
submissions  on  the  issae  under  review 
and  submissions  on  remedy,  the  public 
interest,  and  bonding  must  be  filed  not 
later  than  the  close  of  business  on 
March  22. 1985.  Reply  briefs  on  all 
issues  must  be  filed  not  later  than  the 
close  of  business  on  March  29.  1985. 


Commission  Hearing 

The  Commission  does  not  plan  to  hold 
a  public  hearing  in  connection  with  final 
disposition  of  this  investigation. 

Additional  Information 

Persons  submitting  vwitten 
submissions  must  file  the  original 
document  and  14  true  copies  thereof 
with  the  Office  of  the  Secretary  on  or 
before  the  deadlines  stated  above.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment  by 
the  administrative  law  judge.  All  such 
requests  should  be  directed  to  the 
Secretary  to  the  Commission  and  must 
include  a  full  statement  of  reasons  why 
the  Commission  should  grant  such 
treatment.  Documents  containing 
confidential  information  approved  by 
the  Commission  for  confidential 
treatment  will  be  treated  accordingly. 
All  nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  of 
April  18,  1984  (49  FR  15287). 

Copies  of  the  nonconfidential  version 
of  the  administrative  law  judge's  initial 
determination  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  D.C.  20436, 
telephone  202-523-0161. 

Issued:  March  11.  1985. 


By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretory. 

jFR  Doc.  85-6685  Filed  3-19-85;  8:45  am] 

BILUNG  CODE  TOKMU-M 


[Investigation  No.  731-TA-187 (Final)) 
Potassium  Chloride  From  the  U.S.S.R. 

Determination 

On  the  basis  of  the  record  ' 
developed  in  the  subject  investigation, 
the  Commission  determines,^  pursuant 
to  section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)),  that  an  industry-  in 
the  United  States  is  not  materially 
injured  or  threatened  with  material 
injury,  and  the  establishment  of  an 
industry  in  the  United  States  is  not 
materially  retarded,  by  reasons  of 
imports  from  the  U.S.S.R.  of  potassium 
chloride,  provided  for  in  item  480.50  of 
the  Tariff  Schedules  of  the  United 
States,  which  the  Department  of 
Commerce  has  found  are  being  or  are 
likely  to  be  sold  in  the  United  States  at 
less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  September  12. 
1984.  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  potassium 
chloride  from  the  U.S.S.R.  were  being 
sold  in  the  United  States  at  LTFV  within 
the  ...eaning  of  section  731  of  the  Act  (19 
U.S.C.  1673).  Notice  of  the  Institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington,  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of 
October  3,  1984  (49  FR  39115).  On 
November  8. 1984.  the  Commission  was 
notified  by  Commerce  that  it  was 
extending  the  date  for  making  its  final 
LTFV  determination  with  respect  to 
imports  from  the  U.S.S.R.  Accordingly, 
the  Commission  revised  its  schedule  for 
conducting  the  investigation  (49  FR 
46818).  The  hearing  was  held  in 
Washington,  DC,  on  February  5. 1985. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  March  11. 


'  The  record  is  defined  in  i  207.2|i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(1)). 

'  Chairwoman  Slera  did  not  participote  in  the 
Investigation. 
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1985.  The  views  of  thp  Commission  ate 
contiiined  in  USITC  Publication  IfiSK 
(March  1985).  entitled  "Potassium 
Chloride  From  the  U.S.S.R.: 
Determination  of  the  Commission  in 
Investigation  No.  731-TA-187  (Final) 
Under  the  Tariff  Act  of  1930.  Together 
With  the  Information  Obtained  in  the 
Investig.ttion." 

Is.suud;  March  U.  1985. 

By  order  of  the  Commission. 
Kenneth  R  Mason. 
Secretary. 
[VR  Doc.  85-6682  Filed  3-19-85;  8:45  am| 

BILLING  CODE  7020-02-M 


I  Investigation  No.  731-TA-239 
(Preliminary)! 

Rock  Salt  From  Canada 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  cf  the  Tariff  Act  of  1930 
(10  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  threatened  with  material  injury,  by 
reason  of  imports  from  Canada  of  rock 
salt,  provided  for  in  items  420.94  and 
420.96  of  the  Tariff  Schedules  of  the 
United  States,  which  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV}.2 

Background 

On  January  28. 1985,  counsel  for  the 
Internationai  Salt  Co..  filed  a  petition 
with  the  U.S.  International  Trade 
Commission  and  the  U.S.  Department  of 
Commerce  alleging  that  imports  of  rock 
salt  from  Canada  are  being  sold  in  the 
United  States  at  LTFV  and  that  such 
imports  are  causing  material  injury,  or 
threatening  to  cause  material  injury,  to 
the  domestic  industry  producing  such 
merchandise.  Accordingly,  effective 
January  28, 1985,  the  Commission 
instituted  a  preliminary  antidumping 
investigation  under  section  733(a)  of  the 
Tariff  Art  of  1930  to  determine  whether 
thitre  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  mdustry  in  the  United  States  is 


'  The  record  is  defined  in  i  207.2(i)  of  the 
Commissions  Rules  of  Practice  and  Procedure  (IM 
CFR  20r.2(i)). 

'  Vict  Cliairman  Liebeler  determines  thai  therr  is 
rf  reasonable  indication  that  an  industry  in  the 
United  States  is  materially  iniured  by  reason  of 
imports  from  Canada  of  rock  salt,  provided  for  in 
items  420.94  and  420.96  of  the  Tariff  fkliedules  of 
the  United  Stales,  which  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value. 


materially  retarded,  by  reason  of 
imports  of  such  merchandise. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  6. 1985  (50 
FR  5138J.  The  conference  was  held  in 
Washington,  DC,  on  February  19, 1985, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its  report 
on  the  investigation  to  the  Secretary  of 
Commerce  on  March  14, 1985.  A  public 
version  of  the  Commission's  report, 
Rock  Salt  from  Canada  (investigation 
No.  731-TA-239  (Preliminary),  USITC 
Publication  1658. 1985),  contains  the 
views  of  the  Commission  and 
information  developed  during  the 
investigation. 

Issued:  March  14. 1985. 

Ry  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  85-0679  Filed  3-19-85;  8:45  am) 

BILLING  CODE  70K1-02-M 


that  certain  changes  be  made  m  the 
scope  of  the  investigation  and  liming  ui 
its  completion  in  views  of  difficulties 
which  members  of  the  industry  are 
having  in  providing  certain  information. 
In  accord  with  that  request,  the 
Commission  has  made  the  following 
changes  in  the  scope  and  timing  of  the 
investigation: 

1.  Reduction  of  the  period  of  time 
examined  from  the  las!  5  \'ears  to  the 
last  3  years; 

2.  Deletion  of  all  references  to  the 
development  of  surimi-based  imitation- 
shrimp  products  in  the  United  States 
and  foreign  countries: 

3.  Elimination  of  the  requirement  for 
reporting  data  by  species  and  size  count; 

4.  Transmittal  of  the  Commission's 
report  on  the  results  of  the  investigation 
to  the  President  as  soon  as  possible,  but 
no  later  than  August  1, 1985,  rather  than 
by  June  5, 1985.  as  originally  requested. 

Issued:  March  11. 1985. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secrt'lury. 

jFR  Doc.  85-6C83  Filed  3-19-85;  8:45  am] 
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1332-2011  ., 

Conditions  o!  Competition  Affecting 
the  U.S.  Gulf  and  South  Atlantic 
Shrimp  Industry 

agency:  International  Trade 

Commission. 

ACTION:  Amendment  of  scope  of 

investigation  and  scheduling  of  date  for 

reporting  results  of  investigation. 

EFFECTIVE  DATE:  March  7, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Doug  Newman.  Mr,  Roger  Corey,  or 
Ms.  Rose  Steller,  Agriculture,  Fisheries, 
and  Forest  Products  Division,  U.S. 
International  Trajie  Commission. 
Washington.  D.C.  20436.  telephone  202- 
724-0087,  202-724-1759.  or  202-724-2862 
respectively 

SUPPLEMENTARY  INFORMATION; 

Background 

The  USTR  requested  on  October  5. 
1984,  that  the  Commission  investigate 
the  competitive  conditions  affecting  the 
performance  of  the  U.S.  Gulf  and  South 
Atlantic  shrimp  industry  and  report  on 
conditions  during  the  past  5  years. 
Notice  of  that  investisutinn  was 
published  in  the  Federal  Register  of 
November  21.  1984  (49  KR  45936).  On 
February  15, 1985.  the  USTR  requested 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No  3C6321 

Baltirr.cre  and  Ohio  Railroad  Co.; 
Trackage  Rights;  Exerrption 

On  March  1. 1985.  The  Baltimore  and 
Ohio  Railroad  Company  (D&O)  filed  a 
notice  of  exemption  for  trackage  rights 
over  a  line  of  track  of  Consolidated  Rail 
Corporation  (Conrail)  between  East 
Gravel  (milepost  1.7)  and  Wooster,  OH 
(milepost  136.4),  a  distance  of  134.7 
miles. 

B&O  presently  operates  over  Conrail's 
line  between  Warwick  and  Wooster, 
OH,  however.  Conrail  now  proposes  to 
abandon  and  salvage  that  portion  of  its 
line  of  railroad  between  Warwick  and 
Orrville,  OH  which  would  prevent  B&O 
from  continuing  to  serve  its  shippers  at 
Wooster  unless  over  the  substitute 
/  trackage  rights  route  shown  above.  The 
'     proposed  trackage  rights  will  enable 
B&O  to  continue  serving  its  shippers  in 
Wooster,  OH  and  at  the  same  time 
enable  Conrail  to  further  rationalize  its 
system.  The  trackage  rights  are 
restricted  to  bridge  traffic  only. 

This  joint  project  involves  the 
relocation  of  a  line  or  railroad  which 
does  not  disrupt  s^'rvice  to  shippers  and 
falls  within  the  class  of  transactions 
indentified  at  49  CFR  1180. 2(d)(5)  which 
the  Commission  has  found  to  be  exempt 
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under  49  U.S.C.  10505  St>e  Haiirocd 
Consolulation  Procpdures.  3t>6  I.C.C.  75 
(19{i2).  The  Commission  dcltTmined  thdt 
line  relocations  embrace  Ir.K.k.ige  rights 
transactions  such  as  the  one  proposed 
herein.  See  D.T f^!.R.Trcc  ktii^f  /?/•,■/!/.-?. 

aon  I.C.C.  a^s  (1981). 

.As  a  conciition  to  thtruse  of  this 
(>\('mption,  any  employees  affected  by 
the  trackaue  rijjhts  agreements  shall  be 
pr(jtected  pursuant  to  Xorf'olk  and 
Westprn  Rv  Co.-Truckoi>p  Ri;^bts-B.\'. 
354  I.C.C.  605  (1978)  as  modified  by 
Mt'in/ocino  Coast  Ry..  /nc. -Least'  and 
Opprate.  360  I.C.C.  653  (198<1). 

DeciiieJ:  VLirch  14.  19K.S. 

By  the  Commission.  Hcber  V  H.irdy, 
Dirpdlor  of  Proceeiiings. 
lames  H.  Bayne. 
Srcn-tary 

[FR  Dor  a5-ti-,i7  KiUm!  3-1^1-«5  8:4.t  ami 
BILLING  C00£  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  John  Barth,  Inc. 
Proposed  Final  Judgment  and 
Competitive  Impact  Statement 


et  al.: 


.\o!i(;e  lb  heieliy  y;\  en  pursuant  to  the 
Antitrust  Procedures  k  Pcnaliies  Act.  15 
U.S.C.  16(b)-(h).  that  a  proposL'd  Final 
Judgment  and  a  Competitive  Impact 
Statement  as  set  out  below  have  been 
filed  with  the  United  States  District 
Court  for  thjrEastern  District  of 
Washington  in  C-a4-505-JLQ.  United 
States  V  Ichn  Earth.  Inc..  et  i;I.  The 
Complaint  in  this  case  alleges  that  the 
defendants,  five  hop  merchants, 
conspired  to  restrain  competition  in  the 
sale  of  hops,  hop  products,  and  hop 
services  to  United  States  brewers  in 
violations  of  Section  1  of  the  Sherman 
Act  (15  U.S.C.  1). 

The  proposed  Final  Judgment 
prohibits  each  of  the  defendants  from 
entering  into,  furthering,  or  rontinuin" 
,iny  agreem.ent,  understandinu,  or 
concert  of  action  with  any  other  hop 
merchant  which  h,is  the  purpose  or        ** 
effect  of  fixing,  maintaining,  or 
establishing  any  price,  price  range,  or 
other  term  or  condition  for  the  sale  of 
hops,  hop  products,  or  hop  services  to 
any  United  States  brewer.  The  proposed 
judgment  also  prohibits  each  of  the 
defendants  from  communicating  with 
any  other  hop  merch.int  about  current  or 
future  prices,  offers,  or  counteroffers  for 
the  sale  of  hops,  hop  products,  and  hop 
services.  To  ensure  compliance  with  the 
judgment,  each  defendant  is  required  to 


serve  those  persons  n;sponsible  for 
making  its  pricing  decisions  with  a  copy 
of  the  Final  judgment,  and  the 
Department  of  justice  is  given  access  to 
the  files  and  records  of  each  defendant. 
Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Gary  R.  Spratling,  Chief, 
San  Francisco  Field  Office,  Antitrust 
Division,  Department  of  justice,  450 
Golden  Gate  Avenue,  Box  36046,  San 
Francisco.  California  94102  (telephone: 
415/556-6300). 
]os«ph  H.  VVidmar, 
Director  of  Opfmtions,  Antitrust  Division. 

In  the  U.S.  District  Court  for  the  Eastern 
District  of  VVashinjjton 

United  States  of  America.  Plaintiff,  v. 
John  Barth.  Inc.:  John  i.  Haas.  Inc.; 
Lupofresh.  Inc.:  S.S.  Steiner,  Inc.;  and 
Von  Horst  Company — Yakima. 
Defendants. 

IC-S4-.505-JLQI 

STIPULATION 

Filed:  March  4, 1985. 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
m;iy  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  Plaintiff  has 
not  withdrawn  its  consent,  which  it  may 
do  at  any  time  before  the  entry  of  the 
proposed  Final  Judgmrnt  by  serving 
notice  thereof  on  Defendants  and  by 
filing  that  notice  with  the  Court. 

2.  In  the  event  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

For  the  Plaintiff: 
Mark  Leddy, 

.4(.7/;;^'  .■\ssistantAttorne  /  General 
Joseph  H.  VVidmar. 
,'\!torneys,  U.S.  Departni^t  ofjustice. 
Antitrust  Division,  Washington,  D.C.  20530. 


Gary  R.  Spratling, 
Bernard  H.  Meyers, 
James  E.  Figenshaw, 
Joel  S.  Sanders, 

Altorreys.  U.S.  Department  of  J;istice, 
Antitrust  Division.  450  Golden  Gate  Ave. — 
Box  3b046.  San  Francisco,  CA  94102. 
Telephone:  (415)  556-6300. 

For  the  Defendant— John  Barth.  Inc.,  4H'J 
Fifth  Avenue,  New  York,  New  York  KXll". 
Telephone:  (212)  986-5616. 

For  the  Defendant — John  1.  Haas  Inc..  815 
Connecticut  Avenue.  NW..  Washington,  DC. 
20006.  Telephone:  (202)  828-4"00.  (by)  H. 
Laddie  Montague,  Jr  ,  Berger  &  Montague. 
P.C.  1622  Locust  Street,  Philadelphia. 
Pennsylvania  19103.  Tel.'phone:  (215)  8"5- 
3000, 

For  the  Defendant — Lupofresh.  Inc  .  IrttJO 
Broadway,  Room  815.  .New  York,  N.Y.  10023, 
Telephone:  (212)  245-0580,  (by)  Donald  H. 
Mullins,  Schweppe,  Krug  S  Tausend.  PS., 
1600  Peoples  National  Bank  Bidg..  1415  Fifth 
Avenue,  Seattle,  Washington  98171, 
Telephone:  (206)  223-1600, 

For  the  Defendant— S,  S  Steiner.  Inc  .  6.55 
Madison  Avenue.  New  York.  N.Y.  10021, 
Telephone:  (212)  8,38-8900,  (by)  Peter  D 
Byrnes.  Byrnes  &  Keller,  31st  Floor,  First 
Interstate  Center.  Seattle,  Washington  98104 
Telephone:  (206)  622-20<X), 

For  the  Defendant — Von  Horst  Company— 
Yakima,  203  Division  Street,  P  O.  Box  2519, 
Yakima.  Washington  98907.  Telephone:  {5()9] 
4.53-4792.  (by)  Ted  A.  Roy,  Roy  and  Pell.  201 
East  "D"  Street,  P.  O.  Box  2,566.  Yakima. 
Washington  98907.  Telephone:  (.509)  248-19  m 

Final  fudi^ment 

Filed:  March  4. 1985, 

Plaintiff,  the  United  States  of  America, 
having  filed  its  Complaint  herein  on  July 
23,  1984,  and  plaintiff  and  defendants. 
by  their  respective  attorneys,  having 
each  consented  to  the  entry  of  this  Final 
Judgment  without  trial  or  adjudication  of 
any  issue  of  fact  or  law  herein  and 
without  this  Final  Judgment  constituting 
evidence  against  or  admission  by  any 
party  with  respect  to  any  such  issue; 

Now.  therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  the  consent  of  the 
parties,  it  is  hereby 

Ordered,  adjudged,  and  decreed  as 
follows: 


This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  hereto.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  each  defendant  under 
section  1  of  the  Sherman  Act  (15  U.S.C, 
1). 
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II 

As  used  in  this  Find!  Judgment: 
(A)  "Person"  means  any  individual. 

corporation,  partnership,  firm. 

association,  or  other  business  or  legal 

entity; 

(BJ  "Hops"  means  the  agricultural 

product  derived  from  the  hop  plant,  the 

end  use  of  which  is  almost  exclusively 

for  flavoring  and  aroma  in  beer.  ule.  and 

similar  alcoholic  beverages: 

(C)  "Hop  products"  means  any 
product  including,  but  not  limited  to, 
pelletes.  extract,  or  powder,  made  from 
hops  and  used  for  or  in  the  production  of 
beer,  ale,  or  similar  alcoholic  beverages: 

(D)  "Hop  services"  means  the 
pelletization  and  extraction  of  hops  and 
the  storage  of  both  hops  and  hop 
products: 

(E)  'Hop  merchant,"  also  known  a.s 
hop  dealer  or  handler,  means  any 
person  who  purchases  hops  and 
subsequently  sells  hops,  hop  products, 
or  hop  services  to  any  person  for 
utilization  in  the  production  of  beer.  ale. 
or  similar  alcoholic  beverages:  and 

(F)  "United  States  brewer"  means  any 
person  located  in  the  United  States  who 
is  engaged  in  the  production  of  beer,  ale, 
or  similar  alcoholic  beverages. 

Ill 

This  Final  Judgment  applies  to 
defendants,  their  successors  and 
assigns,  and  to  their  respective 
subsidiaries,  officers,  directors,  agents, 
and  employees,  and  to  all  other  persons 
in  active  concert  or  participation  with 
any  of  them  who  shall  have  received 
actual  notice  of  this  Final  Judgment  by 
personal  service  or  otherwise, 

IV 

Each  defendant  is  enjoined  and 
restrained  from  directly  or  indirectly: 

(A)  Entering  into,  carrying  out, 
initiating,  maintaining,  furthering. 
adopting,  ratifying,  or  continuing  any 
agreement,  arrangement,  understanding, 
combination,  conspiracy,  or  concert  of 
action  with  any  other  hop  merchant 
which  has  the  purpose  or  effect  of  fixing, 
maintaining,  or  establishing  any  price, 
price  range,  or  other  term  or  condition 
for  the  sale  of  hops,  hop  products,  or  hop 
services  to  any  United  States  brewer; 

[B]  Communicating  with  any  other 
hop  merchant  or  group  of  hop  merchants 
to  exchange  information  or  opinions 
concerning:  (i)  current  or  future  prices 
for  the  sale  of  hops,  hop  products,  or  hop 
services  to  any  United  States  brewer, 
(ii)  current  or  future  price  offers  or 
counteroffers  received  or  made,  or  to  be 
made,  or  under  consideration,  for  the 
sale  of  hops,  hop  products,  or  hop 
services  to  any  United  States  brewer, 


(iii)  strategy,  timing,  or  conduct  of 
negotiations  for  the  current  or  future 
sale  of  hops,  hop  products,  or  hop 
services  to  any  United  States  brewer,  or 
(iv)  the  quantity  of  hops  or  hop  products, 
or  the  amount  or  extent  of  hop  services, 
being  offered  or  sold  or  to  be  offered  or 
sold  to  any  United  States  brewer:  and 
(C)  Attending  or  participating  in  any 
meeting  or  discussion  with  any  other 
hop  merchant  or  group  of  hop  merchants 
during  which  such  defendant  knows  or 
has  been  advised  that  any  hop  merchant 
will  discuss  any  subject  listed  in 
paragraph  IV(A)  or  1V(B)  hereof. 

V 

Except  10  the  extent  undertaken  for 
the  purpose  of  circumventing  the 
prohibitions  of  Section  IV  hereof, 
nothing  contained  in  this  Final 
Judgem.ent  shall  prohibit: 

(Al  Any  necessary  communication  or 
negotiation  between  a  hop  merchant 
and  any  other  person  in  connection  with 
a  contemplated  or  actual  bona  fide  sale 
of  hops,  hop  products,  or  hop  services 
between  such  persons; 

(B)  Transactions  or  communications 
between  a  defendant  and  its  parent  or 
subsidiary,  or  any  other  person  the 
ownership  of  whom  is  at  least  fifty  (50) 
percent  in  common  with  the  ownership 
of  that  defendant,  or  between  the 
officers,  directors,  agents,  or  employees 
thereof; 

(C)  Joint  activity  requested  by  a 
United  States  brewer  regarding  sales  to 
that  brewer,  or  joint  ventures  for 
purposes  of  storing,  processing, 
including  pelletization  and/or 
extraction,  or  shipping  hops  or  hop 
products,  and  such  transactions  or 
communications  as  are  necessary  to  the 
bona  fide  operation,  management,  or 
business  thereof; 

(D)  Any  negotiations  or 
communications  between  a  defendant 
and  any  other  person  concerning 
growing  processes,  the  definition  of 
grading  and  quality  standards,  on-site 
inspection,  environmental  matters, 
manufacturing  processes,  shipping, 
packaging,  or  any  technical  matters 
relating  thereto; 

(E)  Communication  of  information 
concerning  executed  contracts  for  the 
sale  of  hops,  hop  products,  or  hop 
services  by  a  defendant,  but  a  defendant 
may  communicate  such  information  only 
to  the  extent  it  has  already  been 
publicly  disseminated  by  other  than  that 
defendant  through  regularly  published 
newspapers,  trade  journals,  trade 
periodicals,  or  government  publications: 

(F)  Participation  in  any  meeting  called 
by  or  held  under  the  auspices  of  the 
United  States  Department  of 
Agriculture,  the  Hops  Administrative 


Committee,  or  the  Hops  Advisory  Board 
at  which  participants  discuss 
information  as  required  or  made 
necessary  by  the  Hops  Marketing  Order, 
or  participation  in  any  meeting  called  by 
or  held  under  the  auspices  of  any  state, 
state  agency  or  federal  agency,  provided 
that  such  meetings  do  not  include 
discussions  prohibited  in  paragraph 
IV(B),  (i),  (ii),  or  (iii)  hereof:  or 

(G)  Provision  by  a  defendant,  in  good 
faith,  to  the  government  of  the  United 
States  or  the  government  of  any  state  or 
to  any  agency  of  either,  of  any 
information  concerning  the  sale  of  hops. 
hop  products,  or  hop  services,  provided 
that  such  information  is  not  divulged  to 
any  other  hop  merchant  by  that 
defendant. 

VI 

For  a  period  of  ten  years  from  the  dale 
of  entry  of  this  Final  Judgment,  each 
defendant  is  ordered  to  file  annually 
with  plaintiff  an  affidavit,  prepared 
without  direct  or  indirect 
communication  with  an\  other 
defendant,  identifying,  separately,  each 
meeting  that  defendant  attended  with 
any  other  hop  merchant  or  group  of  hop 
merchants  during  which  any  subject 
listed  in  paragraph  IV(A)  or  1\'(B)  was 
discussed.  Such  affidavit  shall  contain  a 
detailed  account  of  all  discussions  at 
such  meetings  relating  to  the  sale  of 
hops,  hop  products,  or  hop  ser\ices.  the 
date  of  such  meetings,  and.  to  the  extent 
known,  the  name,  address,  and  company 
affiliation  of  each  person  in  attendance. 
If  the  defendant  attended  no  such 
meetings,  the  affidavit  shall  so  state. 
Nothing  in  this  Section  VI  shall  require 
reports  of  discussions  permitted  by 
Section  V  hereof. 

VII 

Unless  otherwise  provided,  each 
defendant  is  ordered  and  directed  to: 

(A)  Within  thirty  (30)  days  after  the 
date  of  entry  of  this  Final  judgment, 
furnish  a  copy  of  this  Final  Judgment  to 
its  president  or  chief  executive  officer, 
and  to  each  of  its  officers,  directors, 
agents  and  employees  then  responsible, 
in  whole  or  in  part,  for  making  pricing 
decisions  for  the  sale  of  hops,  hop 
products,  or  hop  services  to  any  United 
States  brewer 

(B)  Furnish  a  copy  of  this  Final 
Judgment  to  each  successor  to  those 
persons  described  in  paragraph  Vll(A) 
hereof,  within  thirty  (30)  days  after  such 
successor  assumes  responsibility  for 
pricing  decisions  for  the  sale  of  hops, 
hop  products,  or  hop  services;  and 

(C)  File  with  this  Court  and  sen'e 
upon  the  plaintiff,  within  sixty  (60)  days 
from  the  date  of  entry  of  this  Final 


Judgment,  a  statement  as  to  the  fnct  and 
manner  of  its  compliance  with 
paragraphs  VII  (A),  (B)  and  (C)  hereof 
and  the  measures  it  has  taken  to  assure 
compliance  with  paragraph  VII(B) 
hereof. 

VIII 

Each  defendant  shall  require,  as  a 
condition  of  the  sale  or  other  disposition 
of  all,  or  substantially  all,  of  the  total 
assets  of  its  business  of  selling  hops, 
hop  products,  or  hop  services  to  U.S. 
brewers,  that  the  acquiring  p-irty  agree 
to  be  bound  by  the  provisions  of  this 
Final  judgment.  The  acquiring  party 
shall  file  with  the  Court  and  serve  on  the 
plaintiff  its  consent  to  be  bound  by  this 
Final  [udgment. 

IX 

(A)  For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 

[udgmi.'nt. 

(1)  L'pon  receipt  of  a  written  request 
of  the  Attorney  General  or  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  ench  def(;ndant  shall, 
within  sixty  (60)  d.iys  after  receiving  the 
reijiiest.  subject  to  any  legally 
recognized  privilege: 

(a)  Provide  to  the  Department  of 
fastice  in  Washington.  D.C..  copies  of 
.iny  books  ledgers,  dvuounts. 
i;i)rrt\spondi'nce.  memor.inda.  and  other 
documents  or  records  in  the  possession 
or  under  the  control  of  such  defendant 
relating  to  any  subjects  covered  tiy  this 
Final  Judgment; 

(b)  Submit  written  reports,  under  oath 
if  required,  with  respect  to  its 
rompli.ince  with  this  Final  judgment  as 
may.  from  lime  to  lime,  be  requested: 
and 

(c)  Permit  any  duly  authorized 
representative  of  the  Department  of 
Justice,  subject  to  the  reasonable 
convenience  of  each  defendant  and 
without  restraint  or  interference  from  it. 
to  interview  officers,  employees,  and 
agents  of  such  defendant,  who  may  have 
counsel  present,  regarding  any  subject 
covered  by  this  Final  Judgment.  This 
paragraph  shall  not  require  international 
travel  by  the  person  to  be  interviewed. 
Such  requ«'st  and  notice  may  be  made 

by  delivery  to  the  person  appointed 
pursuant  to  Sections  XI  of  this  Final 
Judgment  lo  receive  service  of  process 
on  behalf  of  each  defendant. 

(B)  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  IX  shall  be  divulged  by  any 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Rxecutive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 


for  the  purpose  of  securing  compliance 
with  this  Final  judgment,  or  as 
otherwise  required  by  law.  The 
defendant  from  which  such  documents 
or  information  was  obtained  shall  be 
given  twenty  (20)  days  written  notice 
prior  to  the  disclosure  of  such 
documents  or  information  in  any  legal 
proceeding  (other  than  a  Grand  jury 
proceeding)  to  which  such  defendant  is 
not  a  party,  or  pursuant  lo  a  request 
under  the  Freedom  of  Information  Act. 


Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  such  orders  or 
directions  as  may  be  necesssary  or 
appropriate  for  the  construction  or 
implementation  of  this  Final  Judgment, 
for  the  modification  of  any  of  its 
provisions,  for  the  enforcement  of  its 
terms,  and  for  punishment  for  violations 
of  its  terms. 

XI  I 

Each  defendant  shall  appoint  a  person 
located  in  the  United  Slates  as  its  agent 
for  service  of  process  in  connection  with 
any  proceedings  relating  to  the 
construction,  implementation, 
modification,  enforcement,  or 
punishment  for  any  violation  of  this 
Final  judgment.  Each  defendant  shall 
maintain  such  agent  for  the  effective 
period  of  this  Final  judgment  and,  within 
ten  (10)  days  from  the  dale  of  entry  of 
this  Final  judgment,  shall  file  with  this 
Court  and  serve  on  plaintiff  a  statement 
identifying  such  agent.  In  the  event  a 
successor  agent  is  appointed,  defendant 
shall  immediately  file  with  this  Court 
and  serve  on  plaintiff  a  statement 
identifying  the  successor  agent. 

XII  I 

The  Final  Judgment  shall  expire  ten 
(10)  years  from  its  date  of  entry. 

XIII 

Entry  of  this  Final  Judgment  is  in  the 
public  interest.  I 

It  is  So  Ordered.         ' 

Dated  this day  of -, 

19H5.  '   " 


United  States  District  Judge. 

Gary  R.  Spratling, 

Bernard  H.  Meyers, 

Attorneys  for  the  United S^tes.  Antitrust 

Division.  Department  of  Justice.  450  Golden 

Gate  Avenue.  Box  36046.  Rdom  16276C,  San 

Francisco.  California  94101  Telephone:  (415J 

fir,t>-6300. 
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Competitive  Impact  Statement 
Filed:  March  4,  1985. 


Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h).  the  United  States 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

I. — Nature  and  Purpose  of  the 
Proceeding 

On  July  23, 1984,  the  United  States 
filed  a  civil  antitrust  Complaint  alleging 
that  five  hop  merchants  conspired  to 
restrain  competition  in  the  sale  of  hops, 
hop  products,  and  hop  services  to 
United  States  brewers  in  violation  of 
Section  1  of  the  Sherman  Act,  15  U.S.C. 
1. 

The  Complaint  alleged  thai,  beginning 
in  1976  or  earlier,  and  continuing  up  to 
and  including  the  date  when  the 
Complaint  was  filed,  the  defendants 
fixed  prices  and  price  ranges  at  which 
hops,  hop  products,  and  hop  services 
were  quoted  and  sold  to  United  Stales 
brewers.  The  effects  of  the  conspiracy 
were  alleged  to  include  the  fixing, 
raising,  and  stabilizing  of  prices  for 
hops,  hop  products,  and  hop  services, 
and  the  denial  to  United  Slates  brewers 
of  free  and  open  competition  in  the 
purchase  of  these  products  and  services. 
The  Complaint  asks  the  Court  to  find 
that  the  defendants  have  violated 
Section  1  of  the  Sherman  Act  and 
requests  the  Court  to  enjoin  the 
continuance  of  the  conspiracy. 

II.— Practices  Giving  Rise  to  the  Alleged 
Violation 

The  Government  contends  and  was 
prepared  to  show  at  trial: 

1.  Hops  are  agricultural  products  used 
almost  exclusively  to  impart  a  flavor 
and  aroma  to  beer,  ale.  and  similar 
beverages.  In  the  United  States,  hops 
are  grown  commercially  principally  in 
the  Yakima  Valley  region  of  the  Stale  of 
Washington  and  lo  a  lesser  extent  in 
other  parts  of  the  Pacific  Northwest  and 
Northern  California, 

2.  Hop  products  are  hops  that  have 
been  converted  into  pellets  or  extract, 
both  of  which  are  concentrated  forms  of 
hops  used  for  the  same  purposes  as 
hops.  Hop  services  include  the 
pelletizalion  and  extraction  of  hops  and 
the  storage  of  hops  and  hop  products. 

3.  Each  of  the  defendants  is  known  in 
the  industry  us  a  hop  merchant,  dealer, 
or  handler  and  is  engaged  in  the 
business  of  purchasing  hops  from  hop 
growers  and  selling  hops,  hop  products, 
and  hop  services  lo  brewers. 

4.  John  Barth.  Inc.  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  New  Jersey,  with  its 
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principal  place  of  business  located  in 
Now  York.  New  York. 

5.  John  I.  Haas,  Inc.  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware,  with  its  principal 
place  of  business  located  in 
Washington,  D.C. 

6.  Lupofresh,  Inc.  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  New  York,  with  its  principal 
place  of  business  located  in  New  York. 
New  York. 

7.  S.S.  Steiner,  Inc.  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  New  York,  with  its  principal 
place  of  business  located  in  New  York, 
New  York. 

8.  Von  Horst  Company — Yakima  is  a 
limited  partnership  organized  and 
existing  under  the  laws  of  the  Slate  of 
Washington,  with  its  principal  place  of 
business  located  in  Yakima, 
Washington. 

9.  The  defendants  collectively  account 
for  almost  all  of  the  hops,  hop  products, 
and  hop  services  sold  by  .'\merican  hop 
dealers.  In  1981.  their  combined  annual 
gross  revenues  were  approximately  $200 
million. 

10.  Beginning  in  1976  or  earlier,  the 
defendants  and  co-conspirators  agreed 
among  themselves  upon  prices  or  price 
ranges  to  be  utilized  in  many  of  their 
quotations;  proposed  and  submitted  bids 
at  prices  or  within  price  ranges  agreed 
upon  among  themselves:  agreed  among 
themselves  upon  the  terms  and 
conditions  of  sales  to  brewers;  and  sold 
to  brewers  hops,  hop  products,  and  hop 
services  at  prices  or  within  price  ranges 
agreed  upon  among  themselves.  Not  all 
of  the  bids  or  sales  by  the  defendants 
were  involved  in  the  conspiracy,  nor 
was  each  defendant  a  party  to  every 
fixed  bid  or  sale. 

n.  The  conspiracy  deprived  United 
States  brewers  of  the  benefits  of  free 
and  open  competition  in  many  of  their 
purchases  of  hops,  hop  products,  and 
hop  services,  and  stabilized  prices  for 
hops,  hop  products,  and  hop  services  at 
non-competitive  levels. 

III. — Explanation  of  the  Proposed  Final 
Judgm^t 

The  United  States  and  the  defendants 
have  stipulated  that  the  Court  may  enter 
the  proposed  Final  Judgment  after 
compliance  with  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16(b)-(h).  The  proposed  Final  Judgment 
provides  that  its  entry  does  not 
constitute  any  evidence  against  or 
admission  by  any  party  with  respect  to 
any  issue  of  fact  or  law. 

Under  the  provisions  of  section  2(eJ  of 
the  Antitrust  Procedures  and  Penalties 
Act.  15  U.S.C.  16(e),  the  proposed  Final 
Judgment  may  not  be  entered  unless  the 


Court  finds  that  entry  is  in  the  public 
interest.  Section  XIII  of  the  proposed 
Final  Judgment  sets  forth  such  a  finding. 

The  proposed  Final  Judgment  is 
intended  to  ensure  that  each  of  the 
defendants  do  not  enter  into  any 
agreement  or  engage  in  any  concert  of 
action  with  any  other  hop  merchant 
which  has  the  purpose  or  effect  of  fixing, 
maintaining,  or  establishing  any  price, 
price  range,  or  other  term  or  condition 
for  the  sale  of  hops,  hop  products,  or  hop 
services  to  any  United  Stages  brewer. 

A.  Prohibitions  and  Obligations 

Section  IV  of  the  proposed  Final 
Judgment  enjoins  the  defendants  from 
(1)  entering  into,  furthering,  or 
continuing  any  agreement, 
understanding,  or  concert  of  action  with 
any  other  hop  merchant  which  has  the 
purpose  or  effect  of  fixing,  maintaining, 
or  establishing  any  price,  price  range,  or 
other  term  or  condition  for  the  sale  of 
hops,  hop  products,  or  hop  services  to 
any  United  States  brewer;  (2) 
communicating  with  any  other  hop 
merchant  or  group  of  hop  merchants  to 
exchange  information  concerning  (a) 
current  or  future  prices,  offers,  or 
counteroffers  for  the  sale  of  hops,  hop 
products,  or  hop  ser\ices.  (b)  strategy, 
timing  or  the  conduct  of  negotiations  for 
current  or  future  sales  of  hops,  hop 
products,  or  hop  services,  or  (c)  the 
quantity  of  hops  or  hop  products,  or  the 
amount  or  extent  of  hop  services,  sold  to 
United  States  brewers;  and  (3)  attending 
or  participating  in  any  meeting  or 
discussion  with  any  other  hop  merchant 
or  group  of  hop  merchants  where  the 
defendant  knows  or  has  been  advised 
that  any  hop  merchant  will  discuss  any 
subject  listed  in  (1)  or  (2)  above. 

Section  V  of  the  proposed  Final 
Judgment  recognizes  the  legality,  and  in 
some  cases  necessity,  of  certain  kinds  of 
communications,  transactions,  and  other 
activities  that  are  characteristic  of  the 
hop  industry,  that  do  not  impede 
competition,  that  are  in  the  public 
interest,  and  that  do  not  detract  from  the 
Final  Judgment's  overall  objective  of 
restoring  price  competition  in  the  sale  of 
hops,  hop  products,  and  hop  services  to 
United  States  brewers.  Accordingly, 
those  communications,  transactions,  and 
activities  are  not  prohibited  by  the  Final 
Judgment,  except  to  the  extent  they  are 
undertaken  for  the  purpose  of 
circumventing  the  prohibitions  of 
Section  IV  of  the  proposed  Final 
Judgment  described  above. 

Section  VI  of  the  proposed  Final 
Judgment  requires  each  deferrdant  to  file 
annually  with  the  plaintiff  for  a  period 
often  years  an  affidavit  that  identifies 
each  meeting  that  the  defendant 
attended  at  which  any  subject  listed  in 


Section  IV  of  the  proposed  Final 
Judgment  was  discussed. 

Section  VII  of  the  proposed  F'inal 
Judgment  requires  each  defendant  to 
serve  a  copy  of  the  Final  Judgment  upon 
each  of  its  current  and  future  officers, 
directors,  agents,  and  employees 
responsible  for  making  pricing  decisions 
for  the  sale  of  hops,  hop  products,  or  hop 
services  to  United  Slates  brewers. 

B.  Scope  of  the  Proposed  Final  Judgment 

Section  XII  of  the  proposed  Final 
Judgment  provides  that  the  Final 
Judgment  shall  remain  in  effect  for  10 
years. 

Section  ill  of  the  proposed  Final 
Judgment  provides  that  the  Final 
Judgment  shall  apply  to  the  defendants, 
their  successors  and  assigns,  and  to 
their  respective  subsidiaries,  officers, 
directors,  agents,  and  employees,  and  to 
all  other  persons  in  active  concert  or 
participation  with  any  of  them  who  shall 
have  received  actual  notice  of  the  Final 
Judgment. 

Section  VIII  of  the  proposed  Final 
Judgment  requires  that  each  defendant 
shall  require  any  purchaser  of  all.  or 
substantially  all.  of  its  business,  to  agree 
to  be  bound  by  the  provisions  of  the 
Final  Judgment. 

Section  XI  of  the  proposed  Final 
Judgment  requires  each  defendant  to 
maintain  for  the  effecti\  e  period  of  the 
Final  Judgment  an  agent  for  service  of 
process  in  connection  with  any 
proceedings  relating  to  the  construction, 
modification,  or  enforcement  of  the 
Final  Judgment. 

C.  Effect  of  the  Proposed  Judgment  on 
Competition 

The  relief  in  the  proposed  Final 
Judgment  is  designed  to  prevent 
recurrence  of  the  activities  alleged  in  the 
Complaint  and  to  ensure  that  United 
States  brewers  obtain  the  benefits  of 
free  and  open  competition  in  the 
purchase  of  hops,  hop  products,  and  hop 
services. 

In  order  to  determine  compliance  with 
the  terms  of  the  Final  Judgment.  Section 
IX  provides  that,  upon  sixty  days" 
notice,  the  Department  of  Justice  shall 
be  given  access  to  the  records  of  each 
defendant  relating  to  matters  contained 
in  the  Final  Judgment  and  permitted  to 
interview  any  officers,  employees,  and 
agents  of  each  defendant.  Section  IX 
also  provides  that,  upon  written  request, 
the  Department  of  Justice  may  require 
each  defendant  to  submit  written 
reports  about  any  matters  relating  to  the 
Final  Judgment. 
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IV. — Alternative  to  the  Proposed  Final 
Judgment  ■ 

The  alternative  to  the  proposed  Final 
judgment  would  be  a  full  trial  of  the 
case.  In  the  view  of  the  Department  of 
justice,  such  a  trial  would  involve 
substantial  cost  to  the  United  Slates  and 
is  not  warranted  since  the  proposed 
Final  judgment  provides  all  the  relief 
that  the  United  Slates  sought  in  its 
Complaint. 

V. — Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15  U.S.C. 
15,  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorney's 
fees.  Entry  of  the  proposed  Final 
Judgment  will  neither  impair  nor  assist 
the  bringing  of  such  actions.  Under  the 
provisions  of  section  5(a)  of  the  Clayton 
Act.  15  U.S.C.  16(a),  the  judgment  has  no 
prima  facie  effect  in  any  subsequent 
lawsuits  that  may  be  brought  against 
any  defendant, 

VI. — Procedures  Available  for 
Modincation  of  the  Proposed  Judgment 

As  provided  by  the  Antitrust 
Procedures  and  Penalties  Act,  any 
person  believing  that  the  proposed  Final 
judgment  should  be  modified  may 
submit  written  comments  to  Gary  R. 
Spratling.  Chief,  San  Francisco  Field 
Office,  Antitrust  Division,  U.S. 
Department  of  Justice,  450  Golden  Gate 
Avenue,  Box  36046,  San  Francisco,  CA 
94102,  within  the  60-day  period  provided 
by  the  Act.  These  comments,  and  the 
Department's  responses,  will  be  filed 
with  the  Court  and  published  in  the 
Federal  Register.  All  comments  will  be 
given  duo  consideration  by  the 
Department  of  justice,  which  remains 
free  to  withdraw  its  consent  to  the 
proposed  Final  judgment  at  any  time 
prior  to  its  entry  if  it  should  determine 
that  some  modification  of  the  Final 
judgment  is  necessary  to  uphold  the 
public  interest. 

Section  X  of  the  Final  Judgment 
provides  that  the  Court  will  retain 
jurisdiction  over  the  action,  and  that  the 
parties  may  apply  to  the  Court  for  such 
orders  as  may  be  necessary  or 
appropriate  for  the  modification  or 
enforcement  of  the  Final  Judgment. 

VII. — Determinative  Materials  and 
Documents 

No  materials  and  documents  of  the 
type  described  in  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b),  were  considered  in 


formulating  the  proposed  Final 
Judgment.  Consequently,  none  are  filed 
herewith. 

Respectfully  sut)millcd. 
Ciry  R.  Spratling. 
Bernard  H.  Meyers. 
James  E.  Figenshaw, 
Attorneys.  U.S.  Department  of  Justice. 
|FR  Doc.  85-6661  Filed  3-19-65:  8;45  amj 

BILLIMG  CODE  4410-01-M  I 

Office  of  Justice  Programs 
Crime  Victim  Assistance  Grants 

AGENCY:  Office  of  Justice  Programs, 

Justice. 

ACTION:  .Notice  of  Program  Guideline. 

summary:  The  Office  of  Justice 
Programs  is  publishing  for  public 
comment  a  guideline  to  implement  a 
grant  program  providing  Federal 
financial  aid  to  States  for  support  of 
crime  victim  assistance  programs.  The 
guideline  describes  program  eligibility, 
application  procedures,  and 
requirements. 

DATE:  Comments  arc  due  on  or  before 
.May  20, 1985. 

ADDRESS:  Send  comments  to  Charles  M. 
Mollis,  Office  for  Victims  of  Crime, 
Office  of  Justice  Programs,  633  Indiana 
Avenue.  NW.,  Washington,  D.C.  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Hollis,  (202)  724-5947.  (This 
is  not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  On 

October  12,  1984,  the  President  signed 
into  law  the  Victims  of  Crime  Act  of 
1984,  Pub.  L,  98-473.  Title  II.  Chap.  XIV. 
The  Act  establishes  a  Crime  Victims 
Fund  in  the  Treasury  that  can  receive  up 
to  SI 00  million  annually  from  four 
sources:  criminal  fines  collected  from 
convicted  Federal  defendants:  new 
penalty  assessments  imposed  on 
convicted  Federal  defendants:  forfeited 
appearance  bonds,  bail  bonds,  and 
collateral  security  posted  by  Federal 
criminal  defendants;  and  literary  profits 
due  certain  convicted  Federal 
defendants.  The  Act  authorizes  deposits 
in  the  Fund  through  September  30, 1988, 

The  Act  authorizes  the  Attorney 
General  to  make  annual  grants  from  the 
Fund.  Fifty  percent  of  the  amount  in  the 
Fund  is  allocated  for  grants  to  State 
crime  victim  compensation  programs. 
Funds  permitting,  compensation 
programs  will  receive  35%  of  their  prior 
year's  victim  compensation  awards.  The 
remaining  50%  of  the  Fund  is  allocated 
for  grants  to  the  States  for  crime  victim 
assistance  programs.  The  Attorney 
General  may  take  up  to  5%  of  the  Fund 
from  the  portion  allocated  for  victim 


assistance  grants  and  expand  it  for  the 
purpose  of  providing  services  to  victims 
of  Federal  crimes. 

This  guideline  is  intended  to 
implement  the  crime  victim  assistance 
grants.  Proposed  guidelines  for  the 
compensation  grants  were  published  in 
the  Federal  Register  on  March  13, 1985. 
(50  FR  10119). 

Comment  is  specifically  invited  on  the 
provisions  of  the  guideline  that 
implement  the  requirement  of  the  Act 
that  the  chief  executive  of  a  state 
"certify  that  priority  shall  be  given  to 
eligible  crime  victim  assistance 
programs  providing  assistance  to 
victims  of  sexual  assault,  spousal  abuse, 
or  child  abuse."  Section  1404(a)(2)(A). 
The  Office  of  Justice  Programs  has 
attempted  to  reflect  the  broad 
Congressional  themes  underlying  this 
provision  specifically  and  the  legislation 
as  a  whole  by  drafting  guidelines  that 
afford  States  maximum  flexibility  in 
making  funding  decisions  while  assuring 
that  these  programs  receive  significant 
assistance.  The  proposed  guidelines 
permit  States  to  choose  one  of  three 
suggested  options  for  meeting  the 
priority  requirement.  OJP  is  interested  in 
the  views  of  the  States,  victim  service 
providers,  and  other  interested  parties 
on  the  proposed  approach  as  well  as 
their  recommendations  on  what  other 
options  may  be  appropriate  ways  of 
meeting  the  priority  requirement. 

The  fundamental  approach  to  the 
guidelines  is  to  maximize  State  authority 
and  to  eliminate  red  tape.  Requirements 
are  kept  to  the  minimum  required  by  law 
or  regulation  necessary  to  maintain 
proper  Federal  stewardship  for  the 
funds  and  to  report  to  the  Congress  on 
the  results  achieved. 

This  guideline  does  not  constitute  a 
"major"  rule  as  defined  by  Executive 
Order  12291  because  it  does  not  result 
in:  (a)  An  effect  on  the  economy  of  $100 
million  or  more;  (b)  a  major  increase  in 
any  costs  or  prices:  or  (c)  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  innovation 
among  American  enterprises. 

In  addition,  because  the  guideline  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
no  analysis  of  the  impact  of  these  rules 
on  such  entities  is  required  by  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq. 

The  collection  of  information 
requirements  contained  in  section  VI  of 
the  guideline  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3504(h).  Comments  on 
these  requirements  should  be  directed  to 
OjP  and  the  Office  of  Information  and 
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RepuUitory  Affairs  of  OMB,  attention: 
Desk  Officer  for  Justice. 

1.  General  Provisions 

Eligible  Applicants 

All  States,  (including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  all  territories  and 
possessions),  are  eligible  to  apply  for 
and  receive  grants.  Section  1404(d)(l|. 

State  Office 

The  chief  executive  of  each 
participating  State  shall  designate  or 
establish  a  State  office  for  the  purpose 
of  preparing  an  application  for  funds 
and  administering  the  funds  received 
including  fund  accounting  and 
disbursement,  monitoring,  reporting,  and 
audit. 

II.  Allocation  of  Funds 

Fund  A  vailahility 

Section  1404(1)  of  the  Victims  of 
Crime  Act  provides  that  subject  to  the 
availability  of  money  in  the  Crime 
Victims  Fund,  grants  for  crime  victim 
assistance  may  be  made  from  any 
portion  of  the  Fund  not  used  for  crime 
compensation  grants  or  reserved  by  the 
Attorney  General  to  provide  services  to 
victims  of  P"ederal  crimes.  Funds  are 
available  for  expenditure  in  the  fiscal 
year  of  award  and  in  the  next 
succeeding  fiscal  year. 

Allocation  to  States 

Each  State,  the  District  of  Columbia 
and  Puerto  Ricn,  shall  receive  a  base 
amount  of  Si 00,000.  Each  State,  the 
District  of  Columbia,  Puerto  Rico,  and 
all  territories  and  possessions  shall 
receive  a  portion  of  the  available 
remaining  monies  based  on  its  share  of 
total  population  using  the  most  recent 
data  of  the  U.S.  Bureau  of  the  Census. 

Allocation  pf  Funds  Within  the  States 

Funds  granted  to  the  States  are  further 
subgranted  by  the  State  to  eligible  crime 
victim  services  programs.  The  State  has 
sole  discretion  as  to  which  programs 
providing  services  to  victims  receive 
funds,  so  long  as  the  eligibility 
requirements  set  out  in  the  Act  and 
enumerated  in  this  guideline,  arc  met. 

III.  Program  Requirements 

(a)  Under  the  Act,  the  chief  executive 

of  the  State  must  certify  that  the  State 
will  give  priority  to  eligible  crime  victim 
assistance  programs  providing 
assistance  to  victims  of  sexual  assault, 
spousal  abuse,  or  child  abuse.  Section 
1404(a)(2)(A)  To  meet  this  requirement, 
the  State  must  adopt  one  of  the 
following  practices  with  respect  to  the 
subgranting  of  crime  victim  assistance 


funds  and  must  inform  the  Office  of 
Justice  Programs  in  its  application  of  the 
practice  adopted.  Regardless  of  the 
option  selected,  the  State  must  include 
in  its  annual  performance  report 
submitted  to  the  Office  of  Justice 
Programs  a  statement  describing  how 
the  State  has  assured  that  priority  has 
been  given  to  programs  that  serve 
victims  of  sexual  assault,  spousal  abuse 
or  child  abuse.  The  three  options  are: 

(1)  Allocate  at  least  ten  percent  of  the 
total  crime  victim  assistance  funds 
granted  to  the  State  to  each  of  the  three 
priority  categories,  unless  the  State 
convincingly  demonstrates  that  (A)  a 
particular  category  is  receiving 
significant  amounts  of  financial 
assistance  from  the  State  or  other  fund 
sources  and  (B)  a  smaller  amount  of 
financial  assistance  or  no  assistance  for 
that  category  is  needed  from  the  crime 
victim  assistance  grant  funds.  A 
program  should  be  included  in  a  priority 
category  only  if  a  principal  mission  of 
the  program  is  to  serve  that  particular 
category  of  priority  victims. 

(2)  Develop  criteria  for  allocating 
funds  that  assure  that  programs  serving 
each  priority  category  of  victims  receive 
a  share  of  crime  victim  assistance  funds 
commensurate  with:  The  special  needs 
of  the  crime  victims  in  question;  the 
level,  quality,  and  availability  of 
existing  services  to  them;  and  the 
overall  distribution  of  victim  services 
funding  from  all  sources  within  the 
State.  In  addition,  describe  in  the  annual 
performance  report  submitted  to  OJP  the 
amount  of  funds  awarded  to  priority 
programs;  changes  in  the  level,  qualify 
or  availability  of  services:  and  any 
continuing  unmet  needs. 

(3)  Require  every  program  receiving 
crime  victim  assistance  to  include  and 
describe  services  to  at  least  one 
category  of  priority  victims  unless  and 
to  the  extent  a  program  can 
convincingly  demonstrate  to  the  State 
that  inclusion  of  such  services  would  be 
impractical,  or  not  necessary  in  the 
community  in  question. 

(b)  The  chief  executive  of  the  State 
must  certify  that  crime  victim  assistance 
grant  funds  will  not  be  used  to  supplant 
State  and  local  funds  that  would 
otherwise  be  available  for  crime  victim 
assistance  services.  Section 
1404(a)(2)(B).  Grant  funds  are  intended 
to  enhance  or  expand  services,  not 
substitute  for  other  sources  of  support. 

(c)  States  must  use  crime  victim 
assistance  grant  funds  to  support 
programs  that  provide  services  to  crime 
victims.  An  eligible  crime  victim 
assistance  program  must  meet  the 
following  requirements: 

(1)  Be  operated  by  a  public  agency  or 
non-profit  organization,  or  a 


combination  thereof,  that  provides 
services  to  crime  victims. 

(2)  If  it  is  an  existing  program,  have  a 
record  of  providing  effective  services  to 
victims  of  crime  and  financial  support 
from  other  sources.  In  determining 
whether  or  not  a  prcgram  has  a  "remcd 
of  pro\  idipg  effective  services."  the 
State  shall  consider  how  long  the 
program  has  been  in  operation,  and 
whether  or  not  an  analysis  of  its 
activities  shows  that  it  achieves  its 
intended  results  in  a  cost-effective 
manner.  A  program  shall  be  considered 
to  have  "financial  support  from  other 
sources"  if  at  least  one-fourth  of  its 
budget  (including  m-kind  contributions) 
is  from  sources  other  than  the  State's 
crime  victim  assistance  grant.  Section- 
1404(b)(l)(B)(i). 

(3)  If  it  is  a  new  program  that  has  not 
yet  demonstrated  a  record  of  effective 
services  as  required  under  (2)  above,  it 
may  become  eligible  for  funding  if  it 
demonstrates  substantial  financial 
support  from  other  sources,  "Substantial 
financial  support"  means  that  at  least 
two-thirds  of  its  budget  (including  in- 
kind  contributions)  is  from  sources  other 
than  the  State's  crime  victim  assistance 
grant.  Section  1404(b)(l)(B)(ii). 

(4)  Utilize  volunteers  unless  and  to  the 
extent  the  State  chief  executive 
determines  compelling  reasons  exist  to 
waive  this  requirement.  A  "compelling 
reason"  may  include  statutory  or 
contractual  provisions  that  bar  the  use 
of  volunteers  for  certain  positions  or  a 
lack  of  persons  volunteering  after  a 
sustained  and  aggressive  recruitment 
effort  has  been  conducted. 

(5)  Promote  within  the  community 
served  coordinated  public  and  private 
efforts  to  aid  crime  victims.  Section 
1404(b)(1)(D).  Because  of  the  various 
kinds  of  services  needed  by  victims  of 
crime,  services  are  usually  provided  by 
a  variety  of  agencies.  Therefore,  it  is 
essential  that  these  services  be 
coordinated  to  insure  continuity  of 
support  to  the  victim.  In  determining 
whether  or  not  a  program  meets  this 
requirement,  the  State  shall  consider  the 
extent  to  which  the  program 
demonstrates  that  it  will  coordinate  its 
activities  with  other  service  providers  in 
the  community  so  that  the  best  interests 
of  the  crime  victim  are  served  and 
interagency  communication  enhanced. 

(6)  Assist  victims  in  seeking  available 
crime  victim  compensation  benefits. 
Section  1404(b)(lKE).  Such  assistance 
may  be  achieved  by  identifying  and 
notifying  potential  recipients  of  the 
compensation  program  and  assisting 
them  with  application  forms  and 
procedures.  An  eligible  program  must 
demonstrate  that  it  will  coordinate  its 


No.  54  /  Wednesday.  March  20,  1985  /  Notices 


activities  with  the  Slate  compensation 
program,  where  one  exists. 

(d)  Crime  victim  assistance  funds 
shall  be  used  only  to  provide  services  to 
victims  of  crime.  Section  1401(b)(2). 
"Services  to  victims  of  crime"  means 
those  activities  that  directly  benefit 
individual  crime  victims.  Activities 
unrelated  or  only  tangentially  related  to 
the  provision  of  direct  services  to 
victims  are  not  eligible  for  support; 
examples  of  such  ineligible  activites 
include  crime  prevention  efforts  (other 
than  those  aimed  at  providing  specific 
emergency  help  after  a  victimization 
incident),  general  public  relations 
programs,  advocacy  for  particular 
legislation  or  administrative  reforms, 
general  criminal  justice  agency 
improvements,  or  programs  where 
victims  are  not  the  primary 
beneficiaries.  "Services  to  victims"  of 
crime  includes  the  following: 

(1)  Crisis  intervention  services  that 
meet  urgent  emotional  or  physical  needs 
of  crime  victims.  Crisis  intervention 
services  may  include  the  operation  of  a 
24-hour  hotline  that  provides  round-the- 
clock  counseling  or  referral  for  crime 
victims. 

(2)  Emergency  services  that  provide 
temporary  shelter  for  crime  victims  who 
cannot  safely  remain  in  their  current 
lodgings;  offer  measures  such  as  repair 
of  locks  or  boarding  up  of  windows  to 
prevent  the  immediate  reburglarizdtion 
of  a  home  or  an  apartment;  or  provide 
crime  victims  petty  cash  for  meeting 
immediate  needs  related  to 
transportation,  food,  shelter,  and  other 
necessities. 

(3)  Support  services  that  include 
follow-up  counseling  (for  other  than 
crisis  reactions),  reassurance  and 
empathetic  listening,  and  guidance  for 
resolving  practical  problems  created  by 
the  victimization  experience;  acting  on 
the  crime  victim's  behalf  vis  a  vis  other 
social  service  and  criminal  justice 
agencies:  assistance  in  obtaining  the 
swift  return  of  property  being  kept  by 
police  as  evidence:  intervention,  as 
appropriate,  with  landlords  or 
employers:  and  referral  to  other  sources 
of  assistance,  as  needed. 

(4)  Court-related  services  that  assist 
crime  victims  in  participating  in  criminal 
justice  proceedings  including 
transportation  to  court,  child  care,  and 
escort  services. 

(5)  Payment  of  all  reasonable  costs  for 
a  forensic  medical  examination  of  a 
crime  victim,  to  the  extent  that  such 
costs  are  not  otherwise  reimbursed  or 
paid.  Funds  may  only  be  used  to  pay  for 
those  forensic  medical  examinations 
that  conform  to  standards  adopted  by 
ihe  State  or  meet  the  evidentiary 
requirements  of  the  local  prosecutor. 


(e)  As  stated  in  section  (d)  above, 
crime  victim  assistance  funds  shall  be 
used  only  to  provide  services  to  victims 
of  crime.  Section  1404(b)(2).  A  State  may 
not  use  assistance  funds  to  pay  for  costs 
it  incurs  in  applying  for.  administering  or 
auditing  grant  funds.  The  State  must 
establish  procedures  to  assure  that 
funds  subgranted  to  an  eligible  crime 
victim  assistance  program  are  expended 
only  for  providing  services  to  victims  of 
crime.  These  procedures  shall  require  a 
program  to  demonstrate  to  the  State  that 
the  assistance  funds  it  requests  are 
directly  related  to  the  delivery  of 
services  to  crime  victims.  Any  costs  not 
directly  related  to  service  delivery  for 
victims  must  not  be  charged  to  the 
subgranf.  Programs  that  serve  both 
victims  and  non-victims  must 
reasonable  prorate  their  costs  to  assure 
that  crime  victim  funds  are  used  only  for 
victims  services. 

IV.  Application  Requirements 

(a)  Applications  from  the  State  for 
crime  victim  assistance  grants  must  be 
submitted  on  Standard  Form  424, 
Application  for  Federal  Assistance,  at  a 
time  specified  by  the  Office  of  Justice 
Programs.  The  Office  of  Justice 
Programs  will  provide  an  "Application 
Kit"  to  the  States  that  includes  SF  424,  a 
list  of  assurances,  a  table  of  fund 
allocations,  and  additional  guidance  on 
how  to  prepare  and  submit  an 
application  for  crime  victim  assistance 
grants. 

(b)  Applications  from  the  State  need 
not  specify  the  subgrants  the  State 
intends  to  make  with  the  Federal  crime 
victim  assistance  funds  it  receives. 
However,  the  application  must  contain 
the  following  certifications  and 
assurances; 

(1)  A  certification  that  funds  will  be 
awarded  only  to  eligible  crime  victim 
assistance  programs  and  will  not  be 
used  to  supplant  State  and  local  funds 
that  would  otherwise  be  available  for 
crime  victim  assistance; 

(2)  An  assurance  that  the  State  will 
provide  for  accounting,  auditing,  and 
monitoring  procedures,  and  keep  such 
records  as  prescribed  in  these  guidelines 
so  as  to  assure  fiscal  control,  proper 
management,  and  efficient  disbursement 
of  Federal  funds; 

(3)  A  certification  that  the  State  shall 
give  priority  to  programs  aiding  victims 
of  sexual  assault,  spousal  abuse,  or 
child  abuse  and  a  statement  of  the 
practice  the  State  will  adopt  in 
allocating  funds  to  assure  that  this 
requirement  is  met; 

(4)  An  assurance  that  the  State  will 
comply  with  all  applicable  non- 
discrimination requirements  and  that  in 
the  event  a  Federal  or  State  court  or 


Federal  or  State  administrative  agency 
makes  a  finding  of  discrimination  after  a 
due  process  hearing,  on  the  grounds  of 
race,  color,  religion,  national  origin,  sex 
or  handicap  against  the  State,  it  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Justice  Programs,  Office  of 
Civil  Rights  Compliance  (OCRC); 

(5)  An  assurance  that  the  State  will 
comply  with  all  Federal  laws  and 
regulations  applicable  to  Federal 
assistance  programs  and  with  the 
provisions  of  28  CFR  applicable  to 
grants  and  cooperative  agreements 
including  Part  11,  Applicability  of  Office 
of  Management  and  Budget  Circulars, 

(6)  An  assurance  that  the  State  will 
comply,  and  its  subgrantees  will  comply, 
with  the  applicable  provisions  of  the 
Victims  of  Crime  Act;  the  guidelines  for 
crime  victim  assistance  grants;  and  the 
requirements  of  the  "Financial  and 
Administrative  Guide  for  Grants," 
Guideline  Manual  M7100.1,  Office  of 
Justice  Programs. 

(c)  Applications  from  the  State  must 
include  the  name  of  a  civil  rights  contact 
person  who  has  lead  responsibility  in 
insuring  that  all  applicable  civil  rights 
requirements  are  met  and  who  shall  act 
as  liaison  in  civil  rights  matters  with  the 
Office  of  Civil  Rights  Compliance. 

(d)  Applications  from  the  State  must 
include  the  date  of  the  last  audit  of  the 
State  agency  and  the  anticipated  date  of 
the  next  audit. 

V.  Reporting  Requirements 

(a)  Performance  Report.  The  Victims 
of  Crime  Act  requires  that  a  report  be 
submitted  to  the  President  and  the 
Congress  by  December  31, 1987,  on  the 
effectiveness  of  the  activities  carried  out 
under  the  Act.  In  order  to  help  prepare 
this  report.  States  receiving  funds  under 
the  Act  for  victim  assistance  are 
required  to  submit  an  annual 
performance  report  to  DJP  on  the  effect 
the  Federal  funds  had  on  service  to 
crime  victims  in  their  State.  OJP  will 
prepare  a  form  for  the  annual  report  for 
the  purpose  of  soliciting  the  information 
required  in  the  most  convenient  manner 
possible.  The  report  will  be  due  in  OJP 
by  December  1  each  year  beginning  in 
^986,  and  must  report  on  activities  for 
rhe  prior  Federal  fiscal  year  (October  1- 
September  30).  Each  State  shall  include 
in  its  report  the  following  information: 

(1)  The  number  of  victims  served  by 
service  category. 

(2)  The  number  of  volunteers 
participating  by  service  category. 

(3)  A  short  description  of  how  the 
programs  funded  have  coordinated  their 
activities  with  other  service  providers  in 
the  community. 
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(4)  A  .short  description  of  how  the 
programs  funijpd  h.3ve  assisted  crime 
victims  in  spckinjj  avuilahlc  crime  victim 
compens.itjon  benefits. 

(5)  A  brief  narr;iti\e  assi'ssmcnt  of 
victim  sulisfai  lion  with  service  provided 
including  liliistr.itive  case  histories,  as 
appropriate, 

(6)  A  statement  describing  how  the 
State  has  given  priority  to  programs  that 
serve  victims  of  se.xwal  ass.iuit.  .^pousal 
abuse,  or  child  abuse  and  indu;ating  the 
amount  of  crime  victim  assistance  funds 
subgr.inted  to  programs  that  serve  a 
category  of  priority  victim  as  a  principal 
component  or  mission. 

(b)  Fiiiann'ai  Status  Ri^pnrt.  A 
financial  status  report  {H-1)  is  required 
for  all  g-ants.  This  report  shail  be 
submitted  by  the  State  within  45  days 
after  the  end  date  of  the  calendar 
quarter.  Final  reports  are  due  90  days 
after  the  end  date  of  the  grant.  The 
failure  to  comply  with  the  requirement 
ma\  result  in  administrative  action  such 
as  withholding  pa\  ments,  canceiing 
Letter-of-Credit.  or  non-certification  of 
new  grant  awards.  In  lieu  of  using  the 
Standard  H-1  Report,  the  Slate  may 
satisfy  the  financial  reporting 
requirements  by  completing  an  H-1 
Turnaround  Document.  This  document 
is  a  facsimile  of  the  H-1  Financial  Status 
Report  created  with  information 
extracted  from  the  grantor  agency's 
computer  files  and  sent  directly  to  each 
grantee.  Pertinent  information  such  as 
grantee  name  and  address,  grant 
number,  and  the  previously  submitted 
financial  information  (if  any)  is  printed 
on  the  form  by  the  compviter. 

(c)  Siih-^roiit  Aivard.  The  State  is 
required  to  notify  the  Office  of  Justice 
Programs  immedi.itely  upon  the  award 
of  a  subgrant  and  provide  the  following 
information:  The  name  of  the  subgrantee 
and  the  address;  the  title  of  the  program: 
the  amount  of  Federal  ciime  victim 
assistance  funds  awarded;  the  amount 
of  financial  support  from  other  sources; 
the  subgrant  period;  classification  of  the 
program  by  service  category;  and  a 
summary  description  of  the  subgrant 
objectives  and  services. 

\'I.  .Additional  Requirements 

(a)  Genera/  Financiiil  Requirements. 
Grants  funded  under  the  cfime  victim 
assistance  program  are  governed  by  the 
provisions  of  the  Office  of  Management 
and  Budget  (O.MB)  Circulars  applicable 
to  financial  assistance.  These  Circulars 
along  with'addilional  information  and 
guidance  are  contained  in  "Financial 
and  Administrative  Guide  for  Grants," 
Guideline  Manual  7100.1.  available  from 
the  Office  of  Justice  IVograms.  This 
Guideline  Manual  provides  information 
on  cost  allowability,  methods  of 


payment,  audit,  accounting  systems  and 
financial  records. 

(b)  Audit.  Pursuant  to  Office  of 
Management  and  Budget  Circular  A-102 
"Uniform  Administrative  Requirements 
for  Grantsln-Aid  to  State  and  Local 
Governments,"  ali  grantees  and 
subgrantees  must  provide  for  an 
independent  audit  of  their  activities  on  a 
periodic  basis.  For  additional 
information  on  audit  requirements, 
applicants  should  refer  to  the  "Financial 
and  Administrative  Guide  for  Grants." 
Guideline  Manual  7100.1,  Office  of 
Justice  Programs. 

(c)  Non-Discrimination.  The  Act 
provides  that  no  person  shall  be 
excluded  from  participation  in,  denied 
the  benefits  of.  subjected  to 
discrimination  under,  or  denied 
employment  in  connection  with  any 
activity  funded  under  the  Act  on  the 
basis  of  race,  color,  religion,  national 
origin,  handicap,  or  sex.  Section  1407(e). 
Applicants  must  also  assure  compliance 
with  the  following  statutes  and 
regulations: 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964: 

(2)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended; 

(3)  Title  IX  of  the  Education 
Amendments  of  1972; 

(4)  The  Age  Discrimination  Art  of 
1975:  and, 

(5)  The  Department  of  Justice  Non- 
Discrimination  Regulations,  28  CFR  Part 
42.  subparts  C.  D.  E.  and  G. 

(d)  Privacy.  No  recipient  of  monies 
under  the  Victims  of  Crime  Act  shall  use 
or  reveal  any  research  or  statistical 
information  furnished  under  this 
program  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  purpose  for 
which  such  informaiton  was  obtained  in 
accordance  with  this  program  and  Act. 
Such  information  shall  be  immune  from 
legal  process  and  shall  not,  without  the 
consent  of  the  person  furnishing  such 
information,  be  admitted  as  evidence  or 
used  for  any  purpose  in  any  action,  suit, 
or  other  judicial,  legislative,  or 
administrative  proceeding.  Section 
1407(d). 

(c)  Suspension  or  Termination  of 
Funding.  The  Office  of  Justice  Programs 
will,  after  reasonable  notice  and 
opportunity  for  a  hearing  on  the  record, 
terminate  or  suspend  payment  to  a  State 
that  has  failed  to  substantially  comply 
with  the  Victims  of  Crime  Act,  these 
guidelines  or  the  terms  and  conditions  of 
its  grant  award.  Hearing  and  appeal 


pro(  eiiures  are  set  forth  in  Department 

of  Justice  regulations  28  CFR  Part  18. 

Lois  ilaigbt  llerrington, 

.^sa^'.Qi^t  .A'.tor:)!-^  Ci  neral. 

(FR  Doc.  85-0621  Filed  3-19-85;  8.45  dmj 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance;  AT4T  Technologies.  Inc, 
etal. 

in  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
March  4, 1985-March  8, 1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  Thrti  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  follovving  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-WA-15.  638;  A  T&T  Techno/ogies, 
Inc..  Baltimore  Works,  Baltimore, 
MD 

In  the  following  case  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met.  Increased  imports  did  not 
contribute  importantly  to  workers 
separations  at  the  firm. 

TA-W-15.606:  Croddock-Terry  Shoe 
Corp..  Lynchburg,  VA 

In  the  following  cases  tha 
investigation  revealed  that  criterion  (3) 
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has  not  bri-n  met  fur  the  reasons 
specificd- 

7'  \- 11-/5, n Jo'.  Anamax  Mining  Co., 
SiihuarHa.  AR 
A,!^rpgate  U.S.  imports  of  refined 
copper  did  not  incre.ise  as  required  for 
certification 

Affirmative  Determinations 

TA-l\'-!5.6U:  Airca  Carbon.  Niagara 

Fuiis.  .\y 

A  certification  v\as  issued  covering  all 
workers  separ.ited  on  or  after  November 
11.  1983. 

TA-IV-15.X'>8:  Euclid.  Inc..  Parts 
Wa.'-rkoLi^e.  Division  of  Clark 
M!ch:i;cn  Co..  Solon.  OH 
A  certification  was  issued  covering  all 
worl\ers  separated  on  or  after  January  1. 
19M  and  fiefore  August  1,  1984. 

7  1-  U-/5.55P;  Euclid.  Inc..  Division  of 
Clark  Michinian  Co..  Euclid.  OH 

A  certification  was  issued  covering  al! 
workers  separated  on  or  after  October 
31.  1983. 

T.-\-\V-15.60J:  .Aliifd  Materials  Corp.. 
Allied  Refinery.  Stroud.  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
1.  1984  and  before  February  28,  198.5. 
rA-lV-15.627:  Encore  Shoe  Corp.. 
Sunford.  ME 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1984  /' 


T.A-\V-15.657:  Tens0rLamp  Corp.. 
Brooklyn.  NY     j 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
13.  1983  and  before  January  31. 1985. 

1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  March  4, 1985- 
March  8.  1985.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  U.S. 
Department  of  Labor,  601  D  Street  NW., 
Washington.  D.C.  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  March  12.  1985. 
Marvin  M.  Fooks, 

Director.  Office  of  Trai  'e  Adjustment 
Assistance. 
IFR  Doc.  85-6.S61  Filed  3-19-85:  8;45  am| 
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Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance;  United 
Technologies  Diesel  Systems  (IDE) 

Petitions  ha\e  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below. 
not  later  than  April  1.  1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  1,  1985. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  .NW..  Washington, 
D.C.  20213. 

Signed  at  Washington.  D.C.  this  11  ih  day  of 
March  1985. 
Marvin  M,  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


PeliTione.'  lUnon/wo^efS  Of  former  woryen  o*- 


U.-irted  Tecinciog-  "i  Diese)  Systems  (lUE).. 


Bend.i  Corp    Bendu  Ciass,s  &  Bfake  Component  (UAW). 

Aifcc  Cartior  lUE)  

Brow"  Snoe  Co  (USAA)        

Ca'v^n  K.ein  ^eans  (wrtx*e'si -« 

Copeiano  C<xp   (iuEl 


Location 


Eawa'd  Manutactjnoq  Co   lACTWU) 

Genefai    E'eci'ic    Co     Moot's    CommunKratC"     D'vis«n 
(wo'kefs: 

JenKrns  Bros    iuSAA)  

Nannene  Mig  Co   (Un.ted  Garmenl  Wkrs) 

Smith  CcoTia  iwofxet^i         

Tommies   Ifx:   (IwGWD - 

t  S  Sieei  CofD    Minnesota  Greg  Operaliont  (USWA) 

fi*qei  Textile  CoT)   (company) „ „ 

R-eoet  Textile  Cofp   (compa.iy) 

Wallace  inierriBtonal  Siuersmith's  (USWA) _. 

Workl  Tatyewafe  rjSAA)         „ — 


SpongfieW.  MA.. 


Sout"  Bend   IN..„ 

St    Mar/S    PA 

Piggott.  AR  

El  Paso.  TX „ „... 

Fostona  OH  

Augusta.  ME    „ 

L/nci^Du/g,  VA „, 


BndgepCKt,  CT 

Pfwadeipnia   PA 

Cortland.  New  York .. 

Staunton,  VA    ,.„ 

Mt  Iron.  Minn  ..„„_. 

Johnston.  SC 

Whilmire.  SC _- 

Wallmgtofd.  CT 

WaUingford.  CT 


Date 
roccivoo 


2/21/85 

2/21 /as 

2/1  /85 
2/11  /8S 
..I  2/11  /85 
2/1<  /85 
2/11  /85 
2/1  J/85 

2/14/85 
2/11/85 
2/14/85 
2/11.'85 
2/11/85 
3/S/85 
3/a/85 
2/21/85 
2/21/85 


Dale  c4 
pelitxin 


2/7/85 

2/26/85 
2/5/85 
1/31/85 
2/11/85 
2/6/85 
1/31/85 
2/15/85 

2/12/85 
2/5/85 

2/11/85 
2/4/85 
2/4/85 


Petition  Ma 


Articles  p'oduced 


TA-W-15.772 Diesel  fuel  injection  systems  lof  tnxais.  farm  machinery 

I      etc 

TA-W-15.773 [  All  component  pats  lor  rotary  brakes 

TA-W-15.774 Graphite  electrodes 

TA-W-15.775 '■  Footwear  and  'ootwear  parts  (mens  and  ctMldrens  ). 

TA-W-15.776 Distntxjiion  ot  CaVin  >■  ei-  leans 

TA-W-15.777 Relngeratio^  units 

TA-W-15.778 Various  teitiie  'acmes 

TA-W-15.779 Radios   Delta.  Phoenu   TNck  Film  Hvt>rd.  ce'iuiar 

TA-W-15.7B0  B'onze  valves 

TA-A-1 5.781 Childrens  clothings 


TA-W-15.782.. 
TA-W-15,7e3.. 
-       -.     TA-W-15.784.. 
2/25/85     TA-W-15.785.. 


2/25/85 
2/15/85 
2/15/85 


_L 


TA-W-15.786 

TA-W-t5,787  . 


Potable  electronic  typewhte.'S 

Sieepwear   loungewear  sundresses.  arxJ  dusters 

Raw  materials  taconiie  peiiets 

Diapers,  terry  towels  and  !err>  washcioths 

K:tcher  xerr^  toweis 

Stainless  steel  hatware  and  si'ver  plate  tiatwars 


TA-W-t5.788  '  Hotel  nickei  noiioware 


II'R  Doc  8r>-6362  Filfd  3-19-ft,'"i:  8:4ri  am| 
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Office  of  Pension  and  Welfare  Benefit 
Programs 

i  Application  No.  0-3225  et  at.  | 

Employee  Benefit  Plans;  Proposed 
Exemptions;  Home  Savings  &  Loan 
Association,  et  al. 

agency;  Otfict  of  Pensions  and  Wi-Ifare 
Bonofits  Programs,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  ddrumpnt  contains 
notice.s  of  pendency  before  the 
Depart rrent  of  Labor  (the  IDepartment) 
of  proposi'd  exemptions  from  certain  of 
the  prohibited  tiansaction  restrictions  of 
the  Employee  Retiremei.t  Lncome 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pt^nding  exemptions 
unless  otherwise  stnted  m  the  N'otice  of 
Pendency,  within  45  d.iys  fiom  Ibe  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  rrqupsis  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 

requests  for  u  hearing  (at  least  three 
cop;e.s]  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4,526.  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  .\'\V..  Washington, 
D.C.  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677.  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20216. 

Notice  to  Interested  Person.s 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
intercsiid  persons  of  their  right  to 


comment  and  to  re'jupst  a  heanng 
(where  appnipriate). 

SUPPLEMENTARY  rNFORMATtOft:  The 

proposed  pxemp'ions  were  requested  in 
applications  filed  pursuant  to  section 
408(a|  of  the  Act  and/or  section 
49'",5(f:>(21  of  the  Code,  and  in 
.ici-.oniance  with  procedures  set  forth  in 
KRIS.X  Procedure  75-1  (40  FR  18471. 
April  28.  1975).  Effective  December  31. 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47^3.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Home  Savings  &  Loan  .Association  (US) 
Located  in  -Anchorage,  Alaska 

(.Application  No.  D-3225| 
Prnposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procadtrre  75-1  (40  FR 
18471.  April  28,  1975)  as  follows: 

(I)  Effective  January  1, 1975,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply 
to  the  past  and  proposed  sale,  exchange 
or  transfer  between  HS  and  certain 
employee  benefit  plans  (the  Plans)  of 
multi-family  residential  and  commercial 
mortgage  loans  (the  Mortgages)  or 
participation  interests  therein  (the 
Participation  Interests)  which  are 
originated  by  HS  provided  that: 

A.  Such  sale,  exchange  or  transfer  is 
expressly  approved  by  a  fiduciary 
independent  of  HS  who  has  authority  to 
manage  or  control  those  Plan  assets 
being  invested  in  Mortgages  or 
Participation  Interests; 

B.  The  terms  of  all  transactions 
between  the  Plans  and  HS  involving  the 
Mortgages  or  Participation  Interests  are 
not  less  favorable  to  the  Plans  than  the 
terms  generally  available  in  arm's  length 
transactions  between  unrelated  parties; 

C.  No  investment  management, 
advisory,  underwriting  fee  or  sales 
commission  or  similar  compensation  is 


paiJ  to  US  with  regard  to  such  sale, 
exchange  or  transfer 

D.  The  decision  to  invest  in  a 
Mortgage  or  Participation  Interest  is  not 
pari  of  an  arranxemenl  under  which  a 
fiduciary  of  a  Pian.  acting  wi'h 
knowledge  of  HS,  causes  a  L'^ansaction 
to  be  made  with  or  for  the  benefit  of  a 
party  in  interest  (as  defined  in  section 
3(14)  of  the  Act]  with  respect  to  the  Plan; 
and 

E.  HS  shall  maintain  for  the  duration 
of  any  Mortgage  or  Participation  Interest 
which  is  sold  to  a  plan  pursuant  to  this 
exemption,  records  necessary  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met.  The  records 
above  must  be  unconditionally  available 
at  their  customary  location  for 
examination,  for  purposes  reasonably 
related  to  protecting  rights  under  the 
Plans,  during  normal  business  hours  by: 
Any  trustee,  investment  manager, 
employer  of  Plan  participants,  employee 
organization  whose  members  are 
covered  by  a  Plan,  participant  or 
beneficiary  of  a  Plan. 

(II)  Effective  January  1, 1975,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply 
to  any  transactions  to  which  such 
restrictions  or  taxes  would  otherwi.se 
apply  merely  because  a  person  is 
deemed  to  be  a  party  in  interest 
(including  a  fiduciary)  with  respect  to  a 
Plan  by  \irtue  of  providing  services  to 
the  Plan  (or  who  has  a  relationship  to 
such  service  provider  described  in 
section  3(14)  (F),  (G),  (H),  or  (1)  or  the 
Act)  solely  because  of  the  ownership  of 
a  Mortgage  or  Participation  Interest  by 
such  Plan. 

Summary  of  Facts  and  Representations 

1.  HS  is  a  state  chartered  state 
savings  and  loan  association  owned  by 
its  stockholders  and  chartered  bv  the 
State  of  Alaska.  Thf.  range  of  HS's 
investments  is  limited  by  statute  and 
consists  largely  of  first  mortgages  on 
real  estate.  HS  is  regulated  and  audited 
by  the  Division  of  Banking  of  the  Alaska 
Department  of  Commerce  and  Economic 
Development.  HS  is  a  member  of  the 
Federal  Deposit  Insurance  Corporation 
and  is  subject  to  the  regulations  and 
audits  for  member  banks.  As  of 
November  13.  1984  HS  had  assets 
totalling  831.000,000. 

Since  January  1.  1975.  HS  has  sold 
Participation  Interests  and  Mortgages  to 
the  Plans  and  other  investors.  All  past 
sales  of  Participation  Interests  and 
Mortji^ages  involving  employee  benefit 
plans  were  to  the  Alaska  Electrical 


f'f  nsion  Fund  (the  Electrical  Fund). 
Kennedy/Boston  Associates.  Inc.  acted 
as  investment  manager  for  the  Electrical 
Fund  With  respect  to  the  acquisition  of 
the  investments.  With  respect  to 
prospective  transactions,  sales  between 
I  IS  <ind  the  Plans  include  the  above 
mentioned  multiemployer  pension  fund 
and  other  interested  plan  investors.  The 
Mortgages  consist  of  multi-family 
residential  or  commercial  permanent 
first  mortgage  loans  originated  by  US  in 
the  ordinary  course  of  its  business. 

US  has  also  requested  an  exemption 
for  transac  tions  involving  the  past  and 
proposed  sale  of  single  family 
residential  first  mortgage  loans  and 
participation  interests  therein  by  US  to 
the  Plans.  On  May  18.  1982,  the 
Departm(-nt  issued  a  class  exemption 
involving  residential  mortgage  financing 
arrangements  (Prohibited  Transaction 
Exemption  (PTE)  82-87.  47  FR  21331). 
WE  82-87  provides  retroactive  and 
prospective  relief  for  the  acquisition  of 
residential  mortgages  and  participation 
interests  therein  by  employee  benefit 
plans.  Accordingly,  no  relief  is  provided 
liy  this  exemption  for  the  past  or 
proposed  sale  of  single  family  first 
mortgage  loans  or  participation  interests 
therein  by  US  to  the  Plans. 

2.  US  sells  either  the  entire  Mortgage 
or  a  Participation  Interest  therein. 
Typically.  HS  retains  a  10%  to  25% 
interest  in  a  mortgage  and  sells 
Participation  Interests  in  the  balance  of 
the  amount  outstanding.  HS  has  no  pre- 
existing relationships  with  any  of  the 
Plans  to  which  it  initially  sells  a 
Participation  Interest  or  Mortgage. 
However,  by  virtue  of  HS  servicing  the 
Mortgages  and  Participation  Interests  it 
becomes  a  party  in  interest  with  respect 
to  the  Plans  so  that  any  subsequent  sale 
of  Mortgages  or  Participation  Interests 
becomes  a  prohibited  transaction  under 
section  406(a)  of  the  Act.  The  applicant 
represents  that  the  transactions  do  not 
involve  a  conflict  of  interest  or  present  a 
situation  where  advantage  could  be 
taken  of  the  Plans  or  the  trustees  of  the 
Plans  because  all  decisions  regarding 
investment  in  the  Mortgages  or 
F'arlicipation  Interests  are  made  by  Plan 
fiduciaries  who  are  independent  of  HS. ' 


'  While  staling  afrirmatively  Itiat  US  would  not 
niiiiie  investmenl  decisions  regarding  the  Mortgages 
or  Participation  Interests,  the  applicant  was  silent 
atioul  who  would  make  such  decisions.  (However, 
as  indicated  atjove.  with  respect  to  past  sales  to  the 
Kleclncal  Vlan.  Kennedy/Boston  Associates.  Inc. 
acted  as  investment  manager  for  the  plan.)  In  some 
situations  it  is  possitile  that  investment  decisions 
will  be  made  liy  trustees  of  the  Plans.  The 
Department  notes  that  where  the  construction  on 
the  property  which  secures  the  Mortgage  was  by  a 
contributing  employer  to  the  Plan  and  a  principal  of 
Ruch  employer  exercises  fiduciary  authority  in 
appruiing  the  Plan's  investment  In  the  Mortgage,  a 


3.  HS  initiates  a  Mortgage  by 
reviewing  a  loan  application  from  a 
potential  mortgagor  which  includes  a 
mortgage  proposal  consisting  of  a 
summary  of  facts  relating  to  the  loan, 
setting  forth  such  matters  as  the  term  of 
the  Mortgage,  a  description  of  the 
properly  securing  the  Mortgage  and  an 
appraisal  of  the  property  from  a 
qualified  appraiser.  HS  has  imposed 
strict  underwriting  guidelines 
concerning  the  applicant's  credit 
worthiness  and  the  value  of  the 
collateral  which  must  be  satisfied  before 
any  decision  is  made  to  fund  a 
Mortgage.  Once  assembled  and  verified 
a  mortgage  package  is  presented  to  the 
HS  loan  committee  consisting  of  four 
members  of  its  board  of  directors  and 
the  Chairman  of  HS  who  determine 
whether  such  Mortgage  is  a  good  risk 
and  should  be  approved.  Thereafter,  the 
mortgage  package  is  presented  to 
investors,  typically  savings  and  loan 
institutions,  pension  plans,  -or  other 
financial  institutions  or  federal  agencies 
such  as  the  Federal  National  Mortgage 
Association  and  the  Federal  Home  Loan 
Mortgage  Corporation. 

4.  Generally,  the  average  loan  to  value 
ratio  does  not  exceed  75%  for  the 
Mortgages.  In  the  event  a  greater  loan  to 
value  ratio  is  warranted,  commercial 
loan  insurance  would  be  required.  The 
yield  provided  to  the  Plans  by  the 
Mortgages  or  Participation  Interests  has 
been  and  will  continue  to  be  the 
prevailing  rate  on  comparable 
mortgages  at  the  time  of  sale.  The 
Mortgages  or  Participation  Interests 
previously  sold  the  Plans  have  had 
excellent  payment  histories  with  no  Plan 
experiencing  any  known  losses. 

5.  The  Plans  pay  no  investment 
management,  investment  advisory,  sales 
commission  or  similar  fee  to  HS  with 
respect  to  the  acquisition  or  sale  of  the 
Mortgages  or  Participation  Interests.  The 
applicant  represents  that  the  Plans  have 
paid  and  will  pay  no  more  for  the 
Mortgages  or  Participation  Interests 
than  have  been  or  would  be  paid  by  an 


adii 


separate  prohibited  transaaion  under  section  406(b) 
of  the  Act  may  occur,  which  transaction  would  not 
be  covered  by  this  exemption.  See  also  condition  D 
of  Part  I  of  this  exemption  which  has  the  effect  of 
precluding  relief  under  section  406(a)  of  the  Act  for 
certain  transactions  undertaken  for  the  benefit  of 
parties  in  interest. 

'The  Department  notes  t&at  the  application  does 
not  address  the  separate  prohibited  transactions 
under  section  40b( a  )(1)(D|  of  the  Act  which  would 
exist  should  any  of  the  Mortgages  originated  by  fiS 
and  subsequently  purchased  by  the  Plans  involve 
loans  to  any  party  in  interest  with  respect  to  the 
purchasing  Plan.  Accordingly,  no  relief  Is  afforded 
by  this  proposed  exemption  for  such  transactions, 
ilowever.  IIS  will  request  fnom  the  date  of  the  grant 
of  this  exemption  potential  purchasing  plan  in 
determining  whether  the  bo  rower  may  be  a  party 
in  interest. 


unrelated  party  in  an  arm's  length 
transaction. 

6.  All  transactions  relating  to  the 
Mortgages  or  the  Participation  Interests 
are  controDed  by  a  servicing  agreement 
(the  Servicing  Agreement)  which  HS 
represents  is  typical  of  bank  servicing 
agreements.^ The  Servicing  Agreement, 
which  is  submitted  to  Plan  fiduciaries 
for  their  review  prior  to  a  Plans 
purchase  of  a  Mortgage  or  Participation 
Interest,  requires  HS  to  represent  and 
warrant  the  following  for  each  Mortgage 
or  Participation  Interest;  (a)  That  the 
Mortgage  is  a  valid  first  lien  on  fee 
simple  absolute  title  to  the  mortgaged 
property;  (b)  that  an  American  Land 
Title  Association  form  of  morlgagees 
title  insurance  policy  for  the  benefit  of 
the  Plan  to  the  extent  of  the  Plan's 
interest  has  been  obtained:  (c)  that  all 
relevant  security  agreements  are  valid, 
enforceable  and  perfected;  (d)  that  HS 
has  inspected  the  mortgaged  property 
and  all  representations  as  to  its  value 
and  quality  are  true;  (e)  that  insurance 
policies  providing  coverage  for  fire  and 
other  hazards  are  maintained  on  the 
mortgaged  property  to  the  extent  of  the 
Plan's  Participation  Interest:  and  (f)  that 
with  respect  to  those  Mortgages  which 
are  insured  in  part  by  commercial 
mortgage  insurance.  HS  agrees  to  keep 
such  insurance  in  effect  until  mutually 
terminated  by  the  Plan  and  HS. 

7.  HS's  duties  under  the  Servicing 
Agreement  include  the  following;  (a)  To 
collect  all  payments  under  the 
Mortgages  or  Participation  Interests  as 
they  become  due;  (b)  to  deposit  all  funds 
received  on  behalf  of  each  Mortgage  or 
Participation  Interest  in  a  separate 
account  on  behalf  of  the  relevant  Plan 
and  to  apply  all  sums  collected  by  it  on 
account  of  each  such  Mortgage  or 
Participation  Interest  for  principal  and 
interest,  taxes,  assessments,  other 
public  charges,  repairs  and  maintenance 
and  hazard,  fire  and  mortgage  insurance 
premiums:  (c)  to  submit  to  the  relevant 
Plan  at  least  annually  an  audit  of  the 
balances  in  each  Plan's  account  together 
with  a  certificate  that  all  disbursements 
were  made  for  proper  purposes  as  well 
as  to  make  available  for  inspection  by 
the  Plan  any  records  maintained  with 
respect  to  the  Mortgage  or  Participation 
Interest;  (d)  to  retain  physical 
possession  of  the  mortgage  instruments 
and  policies  of  insurance:  and  (e)  upon 
default  on  a  Mprtgage  to  give  prompt 
notice  of  default  to  the  Plan,  to  foreclose 


•No  exemption  from  section  406  of  the  Act  is 
being  granted  for  transactions  pursuant  to  the 
Servicing  Agreement  beyond  that  which  is  provided 
by  the  statutory  exemption  pursuant  to  section 
408(b)(2)  of  the  Act. 
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upon  the  Property,  or  purchase  the 
mortgaged  property  at  a  foreclosure  or 
trustee's  sale  and.  if  necessary,  manage, 
maintain  or  dispose  of  the  property  so 
acquired.'  Under  cnrtain  circumstances 
HS  may  be  entitled  to  a  fee  of  5%  of  all 
rentals  collected  during  its  management 
of  the  mortgaged  property.  However, 
decisions  regarding  foreclosure  options 
and  determinations  as  to  property 
management  are  made  on  behalf  of  the 
Plans  by  persona  independent  of  HS. 

8.  HS's  compensation  for  servicing  the 
Mortgages  and  Participation  Interests  is 
agreed  to  at  the  time  each  Mortgage  or 
Participation  Interest  is  accepted  by  the 
Plan.  The  applicant  represents  that  HS's 
servicing  fee  is  determined  on  the  same 
basis  as  are  the  fees  charged  investors 
other  than  the  Plans  who  similarly 
invest  in  the  Mortgages  and 
Participation  Interests.  Also.  HS's  fee  is 
consistent  v\ith  servicing  fees  charged 
throughout  the  United  States  for  similar 
services. 

9.  It  is  understood  by  the  parties  to  the 
Servicing  Agreement  that  the  sale  of  a 
Mortgage  or  Participation  Interest  shall 
be  without  recourse.  However,  the 
Servicing  Agreement  states  that  in  the 
event  of  a  default  on  any  Mortgage,  HS 
may  repurchase  from  the  Plan  a 
Mortgage  or  Participation  Interest  upon 
payment  of  the  unpaid  balance  of  the 
Mortgage  or  Participation  Interest  plus 
interest  to  the  date  of  such  repurchase. 

10.  HS  represents  that  as  a  result  of 
being  a  party  in  interest  with  respect  to 
a  Plan  by  virtue  of  servicing  the 
Mortgages  it  would  be  prohibited  from 
engaging  in  other  commercial 
transactions  with  a  Plan,  such  as  the 
making  of  loans,  which^ave  nothing  to 
do  with  the  Mortgages  or  Participation 
Interests  held  by  the  Plan.  The 
Department  has  considered  tfS's  request 
for  relief  for  such  transaction  and  has 
decided  that  because  the  servicing 
relationship  is  established  as  a 
necessary  result  of  the  purchase  of  a 
Mortgage  or  Participation  Interest  by  a 
Plan  subsequent  transactions  between 
the  parties  otherwise  prohibited  by 
section  406(a)  are  not  likely  to  present 
an  inherent  abuse  potential. 
Accordingly,  the  Department  has 


'The  Department  notes  thai  the  application  does 
not  address  the  separate  prohibited  transaction 
under  section  406(a)(l)(.^)  of  the  Act  which  would 
exist  where  upon  foreclosure  the  Plan  acquires  title 
to  real  property  and  such  properly  or  a  portion 
thereof  is  leased  to  a  party  in  interest  with  respect 
to  a  Plan.  Moreover,  if  the  party  in  interest  under 
such  lease  is  an  employer  of  employees  covered  by 
the  Plan,  the  acquisition  of  real  properly  by  the  Plan 
would  result  in  the  acquisition  of  employer  real 
property  which  may  violate  the  provisions  of 
section  406|a)(2)  and  407  of  the  Act  Accordingly,  no 
relief  is  afforded  by  this  proposed  exemption  for 
such  transactions. 


determined  it  would  be  approprimate  to 
propose  the  relief  from  section  406(a) 
contained  in  Part  II  of  the  proposed 
exemption. 

11.  In  summary,  the  applicant 
represents  that  the  transactions  satisfy 
the  statutory  criteria  of  section  408(a)  of 
the  Act  because;  (a)  The  transactions 
were  and  will  be  between  the  Plans  and 
HS  (a  federally  regulated  institution) 
and  are  transactions  made  in  the  regular 
course  of  HS's  business:  (b)  all  Plan 
decisions  to  invest  in  Mortgages  and 
Participation  Interests  were  and  will  be 
made  by  Plan  fiduciaries  who  are 
independent  of  HS;  (c)  the  Plans  have 
paid  and  will  pay  no  more  for  the 
Mortgages  or  Participation  Interests 
than  would  be  paid  by  an  unrelated 
party  in  an  arm's  length  transaction:  (d) 
HS's  servicing  fee  has  been  and  will 
continue  to  be  similar  to  fees  charged 
other  investors  in  the  Mortgages  of 
Participation  Interests  and  have  been 
and  will  be  consistent  with  that  charged 
in  the  open  market;  (e)  the  Mortgages 
were  and  will  be  all  first  liens  on 
commercial  and  multi-family  residential 
property;  (f)  the  warranties  and 
representations  made  by  HS  regarding 
the  Mortgages  and  Participation 
Interests  are  standard  for  these  type 
transactions:  and  (g)  the  Mortgages  and 
Participation  Interests  which  have  been 
sold  by  HS  to  the  Plans  have  had  a  long- 
term  history  of  successful  repayment. 

Notice  to  Interested  Persons 

In  addition  to  the  notice  requirement 
outlined  in  the  general  provisions  of  this 
notice.  HS  agrees  to  provide  a  copy  of 
the  notice  of  proposed  exemption  and 
any  subsequent  grant  of  such  exemption 
to  all  employee  benefit  plans  with  whom 
HS  may  contract  in  the  future  to  provide 
services  as  descnbed  herein.  Such 
notification  will  be  provided  prior  to  HS 
entering  into  a  contract  to  provide  such 
services. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number ) 

Peoples  Bank  and  Trust  (Peoples) 
Located  in  Anchorage.  Alaska 

[Application  No.  D-3509) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28,  1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 


the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through"(D)  of  the  Code  shall  not 
apply,  effective  March  19. 1976.  to  the 
commitment  and  subsequent  acquisition 
by  the  Alaska  Electrical  Pension  Fund 
(the  Electrical  Fund)  of  a  participation 
interest  (the  NO'VV'ESCO  Participation) 
in  a  commercial  loan  from  Peoples 
provided  that;  (1)  The  sale  or  exchange 
of  the  .N'OWESCO  Participation  was 
expressly  approved  by  a  fiduciary 
independent  of  Peoples  who  had 
authority  to  manage  or  control  the 
Electrical  Fund  assets  commilled  to  and 
invested  in  the  N'OWESCO  ' 

Participation;  (2)  the  terms  of  the 
NOWESCO  Participation  were  no  less 
favorable  to  the  Electrical  Fund  than  the 
terms  generally  available  in  arms  length 
transactions  between  unrelated  parties: 
(3)  no  investment  management, 
advisory,  underwriting  fee  or  sales 
commission  or  similar  compensation 
was  paid  to  Peoples  with  regard  to  such 
sale  or  exchange;  (4)  the  decision  to 
invest  in  the  N'OWESCO  Participation 
was  not  part  of  an  arrangement  under 
which  a  fiduciary  of  the  Electrical  Fund, 
acting  with  the  knowledge  of  Peoples, 
caused  the  transaction  to  be  made  with 
or  for  the  benefit  of  a  party  in  interest 
(as  defined  in  section  3(14)  of  the  Act) 
with  respect  to  the  Electrical  Fund;  and 
(5)  Peoples  will  maintain  for  the 
duration  of  the  NOWESCO  Participation 
records  necessary  to  determine  whether 
the  conditions  of  this  exemption  have 
been  met.  The  records  referred  to  must 
be  unconditionally  available  at  their 
customary  location  for  examination,  for 
purposes  reasonably  related  to 
protecting  rights  under  the  Electrical 
Fund,  during  normal  business  hours  by: 
Any  trustee,  investment  manager, 
employer  of  plan  participants,  employee 
organization  whose  employees  are 
covered  by  such  plan,  participant  or 
beneficiary  of  the  Electrical  Fund. 

Effective  Date:  This  proposed 
exemption,  if  granted,  will  be  effective 
March  19,  1976. 

Summary  of  Facts  and  Representations 

1.  Peoples  has  been  a  state  chartered 
trust  company  doing  business  in  the 
State  of  Alaska  since  1971.  In  1976 
Peoples  had  total  assets  of 
approximately  S36  million.  Peoples  has 
been  regulated  and  audited  by  the 
Federal  Deposit  Insurance  Corporation 
and  the  State  of  Alaska.  On  May  2.  1983, 
Peoples  was  purchased  by  the  Rainier 
Bancorporation  and  now  operates  as  a 
majority  controlled  subsidiary.  Peoples 
was  reorganised  on  December  30.  1983 
as  a  national  bank  and  has  adopted  a 
new  name — Rainier  Bank  Alaska.  N.A. 
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The  Klei  trical  Fund  is  a  defined 
henj'fit  multi-empkiyer  pension  plan 
having  approximately  3,100  participants 
as  of  December  31,  198()  The  fund  is 
operated  by  a  Taft-Hartley  Board  of 
Trustees  which  sets  poHcy  and  makes 
decisions  reaardin^  the  use  of  trust 
assets.  The  Electric  a!  Fund  has  retained 
private  investment  management 
consultants  to  hancile  that  portion  of  its 
assets  invoU  ed  in  the  subject 
transaction. 

2.  In  December  19-3  (prior  to  the 
passage  of  the  .^ctl  Peoples  and  the 
Flectrical  Fund  participated  in  the 
funding  of  two  loans.  In  both  instances 
the  Electrical  Fund  advanced  90  percent 
of  the  total  monies  loaned  v\ith  F'eoples 
providing  the  remaining  10  percent  of 
the  financing.  After  the  loans  were 
made.  Peoples  serviced  the  loans  on 
behalf  of  the  Electrical  Fund. 
Accordingly,  on  January  1.  1975.  Peoples 
became  a  party  in  interest  service 
provider  under  section  3(14)(B)  of  the 
Ac  I 

On  or  about  September  10.  1975. 
Peoples  authorized  a  construction  loan 
to  Northland  Welding  Supply  Company. 
Inc.  (NOVVESCO)  a  newly  formed 
corporiition  which  was  engaged  in 
retailing  and  whol(?saling  welding 
equipment.  The  construction  loan  was 
initially  funded  by  Peoples  in  the 
amount  of  Sl.t5.(K)0  to  run  for  a  period 
from  October  Kl.  1975  to  April  13.  1976. 
The  note  was  collateralized  by  a  first 
deed  of  trust  on  a  parcel  of  real  estate. 
.At  about  the  same  time  as  the 
construction  loan  was  authorized. 
Peoples  contacted  Looniis  &  Kennedy. 
Inc.  (now  Kennedy/Boston  Associates. 
Inc.,  referred  to  hereafter  as  Kennedy/ 
Boston)  an  investment  advisor  and 
broker  which  advised  so\  eral  employee 
benefit  plans  in  Alaska,  including  both 
the  Electrical  Fund  and  the  Alaska 
Carpenters  Retirement  Plan  (the 
Carpenters  Pl.m).  By  letter  dated 
December  10.  1975.  Kenncdy/B(5ston 
sent  Peoples  a  commitment  on  behalf  (if 
the  Carpenters  Pl.in  to  participate  in  the 
funding  of  the  permanent  loan  to 
\OUT.SCO  (the  N'OVVESCO  Loan).  The 
(  ommitment  provided  that:  (a) 
NOWESCO  must  accept  the 
commitment  of  the  Carpenters  Plan:  (b) 
.\0\VF.SCO  must  pay  a  commitment  fee 
of  1.5%  of  the  total  loan  on  a  pro-rata 
basis  to  the  Carpenters  Plan  and  to 
Peoples;  (c)  The  loan  would  be  secured 
by  a  first  deed  of  trust  in  favor  of 
Peoples  and  the  Carpentf.'rs  Plan:  (d)  The 
prr)perty  must  be  protected  against  fire 
with  an  extended  coverage  endorsement 
including  liability  protection  through  an 
insurance  company  satisfactory  to  the 
Carpenters  Plan.  A  copy  of  the  policy 


must  be  deposited  with  Peoples  and 
include  a  lender's  loss  payable 
endorsement  in  favor  of  Peoples  and  the 
Carpenters  Plan:  (e)  Title  insurance  was 
to  be  issued  in  favor  ef  Peoples  and  the 
Carpenters  Plan;  (f)  T^e  Carpenters  Plan 
was  to  approve  plans  and  specifications, 
including  changes  therein,  and  retained 
the  right  to  inspect  construction  prior  to 
final  funding;  (g)  The  Carpenters  Plan 
has  the  right  to  request  documents  from 
XOVVESCO  pertaining  to  the  loan  and 
.NOVVESCO  agreed  to  furnish  documents 
lo  the  Carpenters  Plan;  (h)  NOVVESCO 
was  to  reimburse  the  Carpenters  Plan 
for  attorneys'  fees  in  processing  the 
loan;  and  (i)  The  Carpenters  Plan  has 
the  right  to  release  imdividual  guarantors 
of  NOVVESCO.  It  was  agreed  that  the 
Carpenters  Plan  would  fund  90  percent 
of  the  total  amount  to  be  borrowed  by 
NOVVESCO  and  that  Peoples  would  " 
fund  the  remaining  If  percent.  In  a 
subsequent  exchange  of 
correspondence,  the  amount  of  the 
NOVVESCO  Loan  was  increased  from 
S175.000  to  S260.000  based  on  higher 
than  anticipated  construction  costs.  On 
February  6, 1976,  the  NOWESCO  Loan 
was  closed  by  Peoples  based  on  the 
commitment  from  the  Carpenters  Plan 
with  respect  to  which  Peoples  had  no 
existing  party  in  interest  relationship.  By 
letter  dated  March  19.  1976.  Kennedy/ 
Boston  informed  Peoples  that  the 
participating  lender  i^^as  no  longer  the 
Carpenters  Plan  rather  it  would  be  the 
Electrical  Fund.  On  May  17. 1976.  the 
Electrical  Fund  issued  a  check  for 
approximately  $234,000  in  exchange  for 
a  mortgage  participation  certificate  in 
the  amount  of  90  percent  of  the 
NOWESCO  Loan.'  At  the  time  the 


^The  upplicunt  dcknowltd^es  Itiul  ttie  unilateral 
change  in  employee  beneni  plans  involved  in  the 
parlicipntion  transaction  hbs  created  some 
confusion  rcgardin;!  tiow  the  NOVVESCO 
Farticipalion  should  be  characterized  (either  there 
was  a  joint  fundin"  of  the  NOVVESCO  L.oan  by 
Peoples  and  an  employee  benefit  plan  or  there  was 
a  purchase  of  a  participation  interest  in  such  loanl 
The  December  10.  \975  commitment  letter  appears 
to  contemplate  a  joint  funcfing  between  the 
Carpenters  Plan  and  Peoplts;  however,  the 
documenlHlion  submitted  With  the  application 
su>:gesls  that  Peoples  funded  the  entire  amount  of 
the  NOVVESCO  Loan  on  t.hf  closing  date. 
Subsequently,  the  .March  19  1976  letler  between 
Kennedy 'Boston  and  Peo(jps  notes  the  substitution 
of  tile  Electrical  Fund  and  stales  "In  exchange  for 
this  participation  certificate,  (a  representative  of  the 
Electrical  Fund)  will  issue  e  check  ...  to  Peoples 
n.(nk  &  Trust."  Because  of  (he  delayed  acquisition 
of  the  NOVVESCO  Participation  by  the  Electrical 
Fund,  the  Department  is  h«ein  proposing  to  grant 
rttroaclive  relief  characteiizing  the  transaction  as  a 
sale  or  exchange  tielween  jhe  Electrical  Fund  and 
Peoples. 


N'OVVESCO  Participation  was  executed, 
its  terms  were  at  least  as  favorable  as 
those  of  a  similar  transaction  involvinji 
an  unrelated  third  party. 

Peoples  believed  that  the  NOVVESCO 
Participation  was  to  be  funded  by  the 
Carpenters  Plan,  and  had  a  binding 
commitment  to  that  effect.  Peoples  was 
not  a  party^n  interest  with  respect  to 
the  Carpenters  Plan.  Peoples  did  not 
know  until  after  the  NOVVESCO  Loan 
was  closed  that  the  NOVVESCO 
Participation  was  to  be  funded  by  the 
Electrical  Fund.  Because  the  change  in 
the  loan  participant  was  beyond 
People's  control,  the  violation  of  the 
prohibited  transaction  rules  in  dealing 
with  the  Electrical  Fund  as  a  co- 
participant  was  inadvertent.*  . 

3.  On  the  same  day  the  .NOVVESCO 
Participation  closed,  Peoples  was 
retained  to  service  mortgage.^  and 
participation  interests  under  a  master 
sales  and  participation  agreement  (the 
Agreement). 'The  Agreement  is 
represented  as  being  similiar  in  its  terms 
to  other  standard  agreements  used  in 
the  banking  industry."  Peoples 
represents  that  but  for  the  servicing  of 
the  pre-Act  participation  acquisitions  it 
had  no  existing  relationship  with  the 
Electrical  Fund.  The  acquisition  of  the 
NOWESCO  Participation  did  not 
involve  a  conflict  of  interest  or  present  a 
situation  where  advantage  could  be 
taken  of  the  Electrical  Fund  because  all 
decisions  regarding  the  investment  in 
the  NOVVESCO  Participation  were 
solely  and  affirmatively  made  by 
Kennedy/Boston  who  was  independent 
of  Peoples.' 


'The  Department  notes  that  the  apphcuuon  dues 
not  address  the  separale  prohibited  transaction 
under  406(a)n)(B)  of  the  Ac'  which  would  have 
existed  had  the  NOWESCO  Loan  involved  a  lean  to 
any  party  in  interest  with  respect  lo  the  Electrical 
Fund.  Accordingly,  no  relief  is  affured  by  this 
proposed  exemption  for  such  transHCtiun 

'In  a  letter  lo  Kennedy /Boston  dated  Jiilj  8.  197& 
a  representative  of  Peoples  discussed  the  need  for  a 
servicing  agreement  for  the  NOWE.SCO 
Participation  because  the  cu.-rent  servicing 
arrangement  for  such  purticipation  Wds  wilt,  the 
Carpenters  Plan  and  was  inapplicable  The 
application  contains  representations  elaborating  on 
the  Agreement  which  now  appears  to  be  the 
controlling  servicing  document  for  the  .NOWESCO 
Participation. 

•No  exemption  from  seclmn  4f)6  of  the  Acl  is 
being  granted  for  transacliont:  pursuani  lo  the 
Agreement  l)eyond  that  which  is  prcvided  bv  the 
statutory  exemption  pursuani  to  seclmn  40a(ti||2| 
and  implementing  rrgululions  (29  CFR  2,S50.408b-2. 
42  VR  32389.  June  24,  1977). 

•Kennedy/Boston  is  represent! d  ds  having  no 
ongoing  relationship  wilh  Peoples,  either  as  a 
service  provider,  contractor  suppl.fr  or  otht^rwise 
Peoples  was  a  publicly  traded  conipany  and 
Kennedy/floslon  may  have  owned  a  dcminimiis 
numl)cr  of  shares  in  Peoples. 
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The  agreement  required  Peoples  to 
represent  and  warrant  with  respect  to 
any  mortgage  or  participation  interest  in 
a  mortgage  to  be  acquired  by  the 
Electrical  Fund  that:  The  note  and 
mortgage  would  be  legal,  valid  and 
binding  obligations  enforceable  in 
accordance  with  their  terms;  the  loan 
was  not  in  default  and  Pei)p!es  had  no 
knowledge  of  any  state  of  facts  which 
would  entitle  it  to  declare  a  default:  the 
loan  had  been  insured  by  an  acceptable 
title  insurance  company  in  an  amount 
equal  to  the  full  face  amount  of  the  loan: 
a  hazard  msurance  policy  was  in  place 
which  was  otherwise  in  compliance 
with  the  agreement  between  the  parties: 
the  loan  was  secured  by  a  first  deed  of 
trust  of  real  property:  improvements  to 
real  estate  had  been  inspected  by 
Peoples  who  correctly  represented  their 
condition  of  the  Electrical  Fund:  the 
report  of  a  qualified  appraiser  had  been 
filed  with  Peoples  and  such  appraisal 
had  been  used  in  determining  the  loan  to 
value  ratio:  and  Peoples  would  agree  to 
repurchase  any  mortgage  or 
participation  interest  in  a  mortgage 
covered  by  the  Agreement  in  the  event 
there  was  a  violation  of  any 
representation  or  warranty  for  the  then 
unpaid  principal  phis  accrued  interest 
for  that  pro-rata  portion  of  the  mortgage 
owned  by  the  Electrical  Fund. 

4.  Peoples'  duties  under  the 
Agreement  provided  for:  The  collection 
of  all  payment  due  under  the  terms  of 
each  mortgage  as  they  become  due:  the 
retention  of  complete  and  accurate 
records  of  all  payments  received:  the 
provision  of  monthly  reports  to  the 
holders  of  outstanding  participation 
certificates:  the  notification  of  any 
mortgage  that  was  more  than  two 
months  delinquent  including  an 
indication  of  what  collection  activities 
had  been  undertaken  to  cure  the 
delinquency  and  any  recommendations 
as  to  future  courses  of  action;  the 
deposit  of  funds  received  in  a 
segregated  or  custodial  trust  account 
and  recording  the  respective  interests  of 
each  individual  mortgagor  in  the 
account:  the  payment  from  the  account 
to  the  proper  parties  when  and  if  due  of 
all  insurance  premimums.  taxes,  special 
assessments  or  ground  rents  and  the 
forwarding  to  the  respective 
participation  holders  of  all  remaining 
principal  and  interest  sums  collected 
and  due  to  it  under  the  mortgage 
participation  interest,  retaining  only  that 
portion  agreed  to  as  a  servicing  fee;  and 
the  scheduling  of  an  annual  audit  of  the 
trust  account  together  with  a  certificate 
that  all  disbursements  were  made  for 
proper  purposes.  With  respect  to  future 
decisions  regarding  foreclosure  of  the 


N'OVVESCO  Loan,  Peoples  will  obtain 
consent  of  the  Electrical  Fund  before 
selecting  the  appropriate  remedy.  This 
request  for  advice  shall  supercede  any 
contrary  language  contained  in  the 
Agreement. 

5.  Peoples  compensation  for  servicing 
mortgages  or  participation  interests 
under  the  Agreement  were  to  be  agreed 
upon  at  the  time  each  mortgage 
investment  was  made  or  commitment  to 
fund  such  investment  was  issued. 
People's  compensation  under  the 
Agreement  was  to  be  earned  at  the  time 
periodic  payments  on  each  individual 
mortgage  was  paid  by  the  mortgagor. 
The  applicant  represents  that  People's 
servicing  fee  was  determined  on  the 
same  basis  as  fees  charged  to  unrelated 
third  parties  for  similar  investments. 

6.  On  June  6,  1978,  NOVVESCO,  by  quit 
claim  deed,  transferred  title  to  the  real 
estate  which  collateralized  the 

NOW  ESCO  Loan  to  P.R.  &  S.,  Inc.,  an 
Alaska  Corporation.  On  October  23, 
1978.  the  principals  of  .N'OVVESCO 
executed  a  persona!  general  guarantee 
of  the  obligations  of  .NOVVESCO  for  the 
benefit  of  Peoples.  Subsequently,  on 
November  20.  1979.  NOVVESCO  and  P.R. 
&  S.,  Inc.  e.xecuted  an  assumption 
agreement  involving  the  original  1976 
deed  of  trust  and  deed  of  trust  note.  This 
assumption  agreement  was  approved  by 
Peoples  who  notified  the  Electrical 
Fund.  Kennedy/Boston  requested  and 
obtained  a  statement  from  an  officer  of 
P.R.  8t  S.,  Inc.  that  neither  the 
corporation  nor  any  of  its  principals  was 
a  party  in  interest  with  respect  to  the 
Electrical  Fund. 

7.  Peoples  represents  that  to  the  best 
of  its  knowledge  the  NOVVESCO 
Participation  is  the  only  transaction 
with  the  Electrical  Fund  or  any  other 
employee  benefit  plan  in  which  Peoples 
sold  either  mortgages  or  participation 
interests  therein  at  a  time  in  which  a 
party  in  interest  relationship  existed 
with  respect  to  such  plan.  Peoples  does 
not  seek  prospective  relief  for  similar 
transactions. 

8.  In  summary,  the  applicant 
represents  that  the  acquisition  of  the 
NOVVESCO  Participation  by  the 
Electrical  Fund  satisfied  the  statutory 
criteria  of  section  408(a)  of  the  Act 
because:  (a)  The  transaction  was 
between  the  Electrical  Fund  and  Peoples 
(a  federally  regulated  institution)  in  the 
normal  course  of  Peoples'  business:  (b) 
the  decision  to  invest  in  the  NOVVESCO 
Participation  was  made  by  Kennedy/ 
Boston,  a  plan  fiduciary  independent  of 
and  unrelated  to  Peoples;  (c)  the 
Electrical  Fund  paid  no  more  for  the 
NOVVESCO  Participation  then  would 
have  been  paid  by  an  unrelated  party  in 


an  arms  length  transaction:  (d)  Peoples' 
servicing  fees  have  been  and  will    ■ 
continue  to  be  similar  to  fees  charged 
other  investors  and  are  consistent  with 
those  charged  in  the  open  market:  (e)  the 
NOVVESCO  Loan  was  collateralized  by 
a  first  lien  on  commercial  property:  (f) 
the  warranties  and  representations 
made  by  Peoples  regarding  the 
NOVVESCO  Loan  were  standard  for  this 
type  of  transaction  at  the  time  it 
occurred:  and  (g)  the  pass  through 
repayment  history  on  the  NOVVESCO 
Participation,  including  that  period 
subsequent  to  the  assumption,  has  been 
without  incident. 

Notice  to  Interested  Parties 

Notice  of  the  proposed  exemption  will 
be  provided  to  all  interested  persons  in 
the  manner  agreed  upon  by  the 
applicants  and  the  Department  within  .30 
days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  a  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment.  Comments  are  due  within  60 
days  from  the  date  of  publication  in  the 
Federal  Register. 

For  Further  Information  Contact:  Paul 
R.  Antsen  of  the  Department,  telephone 
(202)  523-6915.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  .■\ct  and/or  the  Code. 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
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parficipanls  and  beneficiHrif  s  and 
pr(it(t<;.tive  of  the  rights  of  participHnls 
and  beneficiaries  of  the  plan;  and 

( J)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
nut  in  derogation  of.  an>  other 
provisions  of  the  Act  arui/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
P'urthermore,  the  fact  that  a  transaction 
IS  subject  to  an  admmistrative  or 
statutory  exemption  is  not  dispositive  of 
uhelher  the  transaction  is  in  fac:t  a 
p'nhibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
f  ondition  that  the  material  facts  and 
represenlations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describe  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Sijjned  at  Washington.  l).C.  this  14th  day 

of  M.irch  IW-S 

Elliol  I.  Daniel, 

Actirif;  Assistant  Administnitor  ft)i 

Rff-ulations  and  Intrrpretatiuns.  Offui'  of 

f'pnsipn  and  We/fare  Denrfil  Profirams.  If.S. 

Dt-pcrtment  of  Labor. 

|KR  !loc.  fl5-6556  Filed  3-t9-fl5:  8:4.=i  nnij 

BILLING  CODE  4510-?9-M 

I  Application  Nos.  D-2470  and  L-25241 

Withdrawal  of  the  Notice  of  Proposed 
Exemption  Involving  the  Hudson 
Valley  District  Council  of  Carpenters 
Annuity  Fund  (the  Annuity  Plan)  and 
Hudson  Valley  District  Council  of 
Carpenters  Training  Fund  (Welfare 
Plan;  Collectively  the  Plans).  Located 
in  Oneonta,  NY 

Ii  the  Federal  Register  d.jtcd  July  6. 
1^*81  (40  FR  348tK).  the  Department  of 
l.<i!jor  (the  Departm.entJ  published  a 
notice  of  pendcr.cy  (the  N'oiicc)  of  a 
propused  exemption  frfim  the  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  from  certain  taxes  imposed  by  the 
Iiiter.nal  Revenue  Code  of  19,')4.  The 
Ndtii  e  concerned  an  appiic;;Uiim  filed  on 
behalf  of  the  Plans  and  invoK  ed  the 
propttsed  transfer  of  unci. limed  account 
balances  in  the  terminat(;d  Annuity  Plan 
to  the  VVelfiire  Plan  subject  to  an 
agreement  by  the  VVelf.ire  Plan  t(^ 
ulem,Tif>  the  Annuity  Plan  shotiKi 
subsequent  claims  be  made. 

Subsequent  to  the  publication  of  the 
Nolit.e  the  Department  has  been 
informed  by  the  Internal  Revenue 
St-rvice  th.it  if  the  transaction  were  to 
ocriir  the  Annuitv  Plan  could  suffer 


adverse  fax  consequences  which  would 
impact  both  on  such  plan  and  its 
participants.  Accordingly,  the 
Department  has  reconsidered  its  earlier 
action  and  is  hereby  withdrawing  its 
previously  published  notice  of  proposed 
exemption. 

Signed  at  Washingtor  D.C  this  13th  day  of 
March  1984 
Elliot  I.  Daniel. 

Actinii  Assistant  Admin  strator  for 
Rr}>ulations  and  interpn  tat  ions.  Office  of 
Pension  and  Welfare  Be  lefit  Programs.  tf.S. 
Deportment  of  Labor. 
[FR  Doi;  a-,-C,,i,-iy  Filed  3l-19-8.'i:  8:43  am] 
BILLING  COOE  4S10-2»-lt 


I  Prohibited  Transaction  Exemption  85-58; 
Exemption  Application  No.  O-4B80  et  all 

Employee  Benefit  Plans;  Grant  of 
Individual  Exemptions;  Northwestern 
Ohio  Building,  et  al.  | 

AGENCV:  Office  Pension  and  Welfare 
!i(Ti(l"!t  Programs,  Labor. 

action:  Grant  of  individual  exemptions. 

SUMMARY:  This  docuineni  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Fmployee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Departm.cnt  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
cont.iined  in  each  application  for 
exemption  and  referrfd  interested 
persons  to  the  respective  applications 
for  a  com.plete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  D.C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
pubic  hearing  be  held  (where 
appropriiite).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
( timments  and  no  requests  for  a  hearing, 
unless  otherwise  stateii.  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 


effective  December  31.  1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17,  1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  t>pe 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procediire  75-1  (40  FR  18471. 
April  28.  1975),  and  based  upon  the 
entire  record,  the  Department  makt  s  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Northv\estem  Ohio  Building  and 
Construction  Trades  and  Employer 
Construction  Industry  Investment  Plan 
(the  Proj;ram),  Located  in  Toledo.  Ohio 

(Prohibited  Transaction  Exemption  85-.'^H: 
F.xemption  Application  Nos.  D^fiflO  and  D- 
4B81| 

Esaniption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4P75  of  the 
Code,  by  reason  of  section  4975([.)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  proposed  participation  by 
employee  benefit  plans-tn  construction 
loans  through  the  Program  where  such 
loans  are  already  committed  to  by 
certain  lending  institutions  to  parties  in 
interest  with  respect  to  such  plans. 
provided  that  the  terms  of  the  loans  are 
not  less  favorable  to  the  plans  than 
those  terms  available  in  transactions 
with  unrelated  parties;  and  provided 
that  the  terms  and  conditions,  as 
described  in  the  notice  qf  propos-  d 
exemption,  are  complied  with  d;:nng  the 
operation  of  the  Program. 

For  a  more  com.plcte  statem.ent  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
Decemb(!r  14,  1984  at  49  FR  48818. 

For  Further  Information  Contact:  Mr. 
David  Slander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 
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Retirement  Pension  of  J. P.  Stevens  & 
Co..  Inc.  and  Subsidaries:  Hourh 
Employees'  Pension  Plan  of  ).P.  Stevens 
&  Co.,  Inc.:  and  Foote  &  Da\  is.  Inc. 
Retirement  Plan  (Collectively,  the  Plans) 
Located  in  New  York,  New  York 

IProhibited  Transaction  Exemplion  85-59: 
Exemption  Application  Nos.  D-5276.  D-5277: 
and  0-5278) 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  residing  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(l)l.'\) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  piir  ;hase  by  the  Plans  of  an 
interest  in  certain  real  property  from  the 
National  Life  Insurance  Company 
(National)  in  connection  with  the 
formation  of  a  partneiship  between  the 
Plans  and  National,  provided  that  the 
transaction  is  on  terms  at  least  as 
favorable  to  the  Plans  as  the  Plans  could 
obtain  in  arm's-length  transaction  with 
an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Uepartm.ent's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
January  15.  1985  at  50  FR  2103. 

Scope  of  exemption:  This  exemption 
covers  only  the  purchase  transaction 
specifically  described  m  the  .Notice  of 
Proposed  Exemption  published  on 
January  15.  1985  at  50  FR  2103.  The 
applicants  are  proceeding  with  the 
formation  and  operation  of  the 
partnership  without  an  exemption  from 
section  406(b)  of  the  Act.  The  applicants 
are  assuming  the  responsibility  of  any 
violation  of  section  406(b)  resulting  from 
any  transactions  with  respect  to  the 
subject  partnership. 

For  further  information  contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Ellerbe.  Inc.  and  Affiliated  Companies 
Profit  Sharing  Plan  (the  Plan)  Located  in 
Saint  Paul,  Minnesota 

(Prohibited  Transaction  Exemption  85-6<): 
Exemption  Application  No.  D-5572] 

Exemption 

rhe  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code. 
by  reason  of  section  4975  (c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  (1)  the  ground  lease  (the  Lease)  of 
certain  unimproved  real  property  (the 
Property)  by  the  Plan  to  Ellerbe,  Inc.  (the 
Employer),  a  party  in  interest  with 
reppect  to  the  Plan:  and  (2)  the  possible 
cash  sale  of  the  Property  by  the  Plan  to 


the  Employer  pursuant  to  a  purchase 
option  in  the  Lease,  provided  that  the 
terms  and  conditions  of  the  transactions 
are  at  least  as  favorable  to  the  Plan  as 
those  obtainable  in  arm's  length 
transactions  between  unrelated  parties. 
For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  15. 1985,  at  50  FR  2107. 

Effective  Date:  This  exemption  is 
effective  November  20, 1984. 

For  further  information  contact: 
Ms.  Katherine  D.  Lewis  of  the 
Department,  telephone  (202)  523-882. 
(This  is  not  a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  m  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  materia!  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 


Signed  at  Washington.  D.C..  this  14th  d.iy 
of  March  1985. 
Elliot  I.  Daniel. 

Acting  Assistant  Administrator  for 
Regulations  and  Interpretations.  Office  of 
Pension  and  Welfare  Benefit  Programs.  US- 
Department  of  Labor. 
:FR  Dot    8.V65.5"  Filed  3-19-fl5:  8:45  am) 
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I  Application  No.  D-46321 

Employee  Benefit  Plans.  Public 
Hearing  on  the  Application  by  Texas 
International  Airlines,  Inc.;  Employee 
Retirement  Trust  (the  Plan).  Located  in 
Houston,  TX,  Exemption 

agency:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 

ACTION:  Notice  of  hearing. 

summary:  This  document  contains  a 
notice  of  public  hearing  with  respect  to 
an  application  filed  on  behalf  of  the 
Plan.  The  application  is  for  an 
exemption  from  certain  of  the  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Incom.e  Security  Act  of  1974 
(the  Act)  and  from  certain  taxes 
imposed  b\  the  International  Revenue 
Code  of  1954  (the  Code).  The  public 
hearing  will  allow  persons  who  would 
be  affected  by  the  proposed  exemption 
to  present  oral  comments  to  the 
Department  of  Labor  (the  Department). 

DATES:  The  hearing  will  be  held  on 
Uednesdr^y  .April  24,  1985.  at  10:00  a.m. ' 
Persons  who  wish  to  present  oral 
comments  at  the  hearing  shall  submit  a 
statement  to  that  effect,  which  must  be 
received  by  the  Department  on  or  before 
April  12,  1985, 

ADDRESS:  The  hearing  will  be  held  in 
Room  C-2318  of  the  Department  of 
Labor  Building.  200  Constitution  Avenue 
N\V..  Washington.  D.C.  20210. 

Statements  and  any  written  comments 
on  the  proposed  exemption  should  be 
sent  to:  Office  of  Regulations  and 
Interpretations.  Office  of  Pension 
Welfare  Benefit  Programs.  Room  C- 
4526,  200  Constitution  Avenue  NW.. 
Washington,  DC.  20210.  Attention: 
Hearing  for  Application  D-1632.  The 
application  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Office  of 
Pension  and  Welfare  Benefit  Programs, 
U.S.  Department  of  Labor.  Room  .N^677, 
200  Constitution  Avenue  .NW.. 
Washington,  DC  20210 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  David  Lurie  of  the  Department,  (202) 
523-8884.  (This  is  not  a  toll-free 
number.). 
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SUPPLEMENTARY  INFORMATION:  Notice  is 

hprtby  pi\cn  of  a  pu'.jlic  ht'arinjj  to  be 
hfld  before  the  Department  with  respcc  i 
to  d  proposed  exemption  from  the 
restrictions  of  section  4n(/ia!.  40<»(1))(1J 
and  40(Hb)(:ij  of  the  Act  and  from  the 
taxes  imposed  by  section  4Mr5(a)  and  (lt| 
of  the  Code.  b\  reason  of  section 
4M-31c)(l)  (A)  throuoh  (F)  of  the  Code. 
The  proposed  exemption  was  requested 
m  an  <ipplication  filed  on  behalf  of  th(! 
Plan,  pursuant  to  section  4l)«(a)  of  the 
Act  and  in  accordance  with  the 
procedures  s(!t  forth  in  F.RISA  (Procedure 
~r^^  140  FR  18471.  April  28.  1975). 

The  proposed  exemption,  if  granted. 
would  permit,  effective  |iil\  1,  19H4.  the 
leasi;'.i;  beyond  June  30.  19(14  of  (.ertain 
rt-.il  property  (the  Property)  by  the  Plan 
to  Texas  International  Airlines.  Inc. 
(Texas  International)  the  sponsor  of  the 
Plan,  provided  that  the  tt-rnis  and 
conditions  of  such  leasing  v\eie  a:id 
continue  to  be  at  least  as  favor, ible  to 
the  Plan  as  those  vvhi(  h  the  Plan  coulil 
have  received  in  a  similar  transaction 
with  an  unrelated  party 

A  .Notice  of  Pendenc>  of  the  proposed 
fxemption  w.is  published  in  the  Federal 
Ket;ister  on  Tuesday.  .April  24.  U)H4  |4<i 
FK  l~tiil|.  By  means  of  the  .Notice  of 
Pendency,  interested  persons  were 
invited  to  submit  written  comments  and 
requests  for  a  public  hearin"  with 
respect  to  the  proposed  exemption. 

Uased  cm  the  ei^^ht  comments  and 
fourteen  requests  for  a  public  hearing 
received  by  the  Department,  the 
Department  pursuant  to  the  provisions 
of  section  4U«|al  of  the  Act,  has 
tletermined  that  a  public  hearinjj 
rejiarding  the  proposed  exemption  will 
be  held  on  V\edncsday.  April  24,  19B.5 
beginning  at  10.00  a.m.  in  Room  Cj-23lb 
of  the  Department  of  Labor  Building.  200 
Constitution  A\  enur  N'W  .  Washington, 
DC  20210. 

The  issues  to  be  addressed  at  the 
hearing  are  whether  the  proposed 
exemption,  if  granted,  would  be: 

|1)  .-\dministratively  feasible. 

(2)  In  the  interests  of  the  Plan  and  of 
its  participants  and  beneficiaries,  and 

(3)  Profectivf'  of  the  rights  of 
participants  and  beneficidries  of  the 
Plan. 

.Any  person  who  desirifS  to  present 
oial  (.omments  at  the  hearing  and  who 
wishes  to  be  assured  of  being  heard, 
sh.ill  submit  a  statement  to  that  effect, 
indicating  the  amount  of  time  he  wishes 
t(j  devote  to  his  oral  comments.  Such 
statement  and  any  written  comments 
that  such  person  wishes  to  be 
considered  in  conjunction  with  his 
presentation  should  be  submittc-d  in  iJie 
address  specified  in  "ADDRESS"  above, 
within  the  time  period  set  forth  in 
"DATES"  iibove. 


An  agenda  will  be  prepared  by  the 
Department,  containing  the  order  of 
prest'ntation  of  oral  comments.  Copies 
of  the  agenda  will  be  available  at  the 
hearing.  Information  concerning 
contents  of  the  agenda  may  be  obtained 
on  or  after  April  17,  1685  by  telephoning 
the  person  whose  name  and  number  is 
shown  above. 

Ordinarily,  ten  n;iniites  will  be 
allowed  each  person  for  making  an  oral 
presentation.  In  addition,  persons 
presenting  such  oral  comments  should 
be  prepared  to  answer  questions 
relating  to  the  proposed  exemption.  At 
the  conclusion  of  the  presentation  of 
comments  by  persons  listed  on  the 
agenoa.  other  comments  will  be 
received  to  the  extent  time  permits.  The 
public  hearing  will  be  transcribed. 

Notice  to  Interested  Persons 

T  exas  International  has  itgreed  that 
within  ten  days  after  the  notice  of 
hearing  is  published  m  the  Federal 
Register,  it  will  give  notice  to  all  Plan 
participants  and  beneficiaries  by  mail, 
personal  delivery,  or  posting  such 
notices  at  locations  where  participants 
work  which  are  customarily  used  for 
providing  information  to  employees.  The 
notice  will  include  a  copy  of  the  notice 
of  hearing  as  it  appears  in  the  Federal 
Register 

Sij;ned  d!  VVashingtoit  D.C  Ihis  14ih  dav  <if 
.March  1985. 

Elliot  I.  Daniel. 

Cticc  of^  ficyuhtions  aivi  Inlerpn-talivns. 
Off  ice  of  Pension  and  Wvlfare  Benefit 
Pnifirams.  U.S.  Department  of  Labor. 
ire  Doc.  85-6558  Filed  a-19-85;  8:45  am) 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Cfiange  in  Hours  of  Board  Library 

agency:  Merit  Svstenis  Protection 

Biiard, 

action:  .Notice  that  the  Board  is 
changing  the  hours  its  library  is  open  to 
the  public.  i 

SUMMARY:  The  Board  announces  that  its 
library  will  be  open  to  the  public 
between  1  P.M.  and  5  P.M.,  rather  than 


^londay  through 


8:.30  A.M.  and  5  P.M.. 

Friday. 

EFFECTIVE  DATE:  .Apr;     i     iqaS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  f  1.  Hoxie,  Office  of  the  Clerk  of 
the  Board,  Merit  Systems  Protection 
Board.  (202)  653-72(K). 

SUPPLEMENTARY  INFORMATION:  Due  lo 

reduction  in  stalfiiig,  the  Board  finds  it 
necessary  to  change  the  hours  the 


library  will  be  open  to  the  public. 
Response  lo  telephone  queries  from  the 
public  will  be  limited  to  the  new  hour.s. 
as  w(!ll. 

Dated  March  15,  1985. 

For  the  Board. 
Rol>ert  E.  Tuylor. 
CJerk  of  the  Boanl 

jFR  Dor  85-6648  Filed  3-1JM1.".  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

I  Docket  No  50-2441 

Rochester  Gas  and  Electric  Corp.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  R  to 
10  CFR  Part  50  to  Rochester  Gas  and 
Electric  Corporation  (the  licensee),  for 
the  R.  E.  Ginna  Nuclear  Power  Plant 
located  in  Wayne  County.  New  York 

Environmental  Assessment 

hicntifiiation  of  Proposed  Action 

The  exemptions  would  relax  the 
requirement  for  a  com.plete  area-wide 
fixed  fire  suppression  system  in  the 
Auxiliary  Buildi.ng,  Control  Complex. 
Control  Building,  Screen  Mouse  Building. 
Intermediate  Building  (North  Section). 
and  Diesel  Generator  Vault.  The 
exemptions  would  also  allow  for  the 
absence  of  3-hour  fire-rated  walls 
between  the  cable  tunnel  and  adjoining 
fire  areas,  and  the  absence  of  a  3-hour 
fire-rated  barrier  between  redundant 
shutdown  divisions  in  the  Emergency 
Diesel  Generator  IB  Vault.  In  addition, 
the  exemptions  would  allow  for  the 
absence  of  a  continuous  fire-rated 
barrier  at  the  common  boundary 
between  adjacent  fire  areas  at  the 
Refueling  Water  Storage  Tank. 
unprotected  structural  steel  in  Battery 
Rooms  lA  and  IB,  and  the  lack  of  20 
feet  of  separation,  free  intervening 
combustible  materials,  between 
redundant  shutdown  divisions  in  the 
Intermediate  Building.  .North  Sectum. 

The  exemptions  are  responsive  to  the 
licensees  application  for  exemptions 
dated  October  4,  1984,  as  supplemented 
by  a  letter  dated  January  Ifi.  1985 

The  Need  for  the  Proposed  Action 

The  proposed  exemptions  are  needed 
because  the  features  described  in  the 
licensee's  request  regarding  the  existing 
fire  protection  at  its  plant  for  these  items 
are  the  most  practical  method  for 


Federal  Register  /  Vol.  50,  No.  54  /  Wednesday.  March  ZO.  1985  /  Notices 


11275 


meeting  the  intent  of  Appendix  R  and 
litem!  ciimpliance  would  not 
significantly  enhance  the  Fire  protection 
capability. 

Environmental  Iwpacts  of  the  Proposed 
Action 

The  proposed  exemptions  will  provide 
d  degree  of  fire  protection  that  is 
equivalent  to  that  required  by  Appendix 
R  for  other  areas  of  the  plant  such  that 
there  is  no  increase  in  the  risk  of  fires  at 
this  facility.  Consequently,  the 
probability  of  fires  has  not  been 
increased  and  the  post-fire  raciic.ilogica) 
rele.Tses  will  not  be  greater  than 
previously  determined  nor  do  the 
proposed  exemptions  otherwise  affect 
radiological  plant  effluents.  Thfrnfore, 
the  Commission  concindes  1h;t;  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
these  proposed  exemptions. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  Cre  Part  20.  They  do  not 
affect  non-radiological  plant  effuents 
and  ha\e  no  other  environmental 
impact.  Ther>^fore,  the  Conimission 
concludes  that  there  are  no  significant 
non-radiologica!  environment,?!  imparls 
associated  with  the  proposed 
exemptions. 

Alternatives  to  Proposetf  Action 

Since  we  have  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  nt-gligible.  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternativ  e  would  be  to 
deny  the  requested  exemptions.  This 
would  not  reduce  the  environmental 
impacts  of  .he  integrity  of  safety 
systems  and  would  result  in  the  licensee 
being  in  violation  of  the  Commission's 
regulations. 

Alternative  Use  of  Resouivcs 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  R.E.  Ginna  Nuclear  Power  Plant. 

Agencies  and  Persons  Con.^ulteJ 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

rinding  of  No  Significant  Impact 

The  Commi.Hsion  has  determined  nut 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 
Based  upon  the  foregoing  environmental 
assessment,  we  conclude  thai  the 
proposed  action  will  not  have  a 


significant  effect  on  the  qnalitv  of  the 
human  environment. 

For  further  details  with  respect  t-^  this 
action,  see  the  application  for  the 
exemption  dated  October  4.  1984,  and 
the  supplement  dated  [anuary  16.  1WJ.5, 
which  are  available  for  public 
inspection  at  the  Commiss'on's  Public 
Document  Room..  1~17  H  Street  NW., 
Washington,  DC.  and  at  the  Local 
Public  Document  Room  at  the  Rochester 
Public  Library.  155  South  Avenue. 
Rochester,  .New  York  14G04. 

Ddted  at  Bethesda,  Maryl.iJid.  this  12th  day 
of  March  1985. 

For  th.-!  .Vurlear  Regulatory  Commission. 
Dennis  M.  Crutchfield, 
Assistant  Director  for  SafiHy  Assessment. 
Division  of  Licensing,  Office  of  Nuclear 
Real  tor  Regulation. 

|FR  Doc  R.'i-fifilS  Filnd  3-19-^.5:  8:45  ami 
BIU.ING  CODE  7S9(M)1-H 


SECURfTtES  AND  EXCHANGE 
COMMISSION 

IRelease  No.  IC-14415;  812-58671 

Merrill  Lynch  Corporate  Dividend 
Fund,  Inc.,  et  ai.;  Application  for  an 
Order  Exempting  Applicants 

Mai.:h  13.  T,W5. 

Notice  is  hereby  given  that  Merrill 
Lynch  Corporate  Dividend  Fund.  Inc. 
("Corporate  Dividend  Fund").  .Memll 
Lynch  Corporate  Bond  Fund,  Inc. 
("Corporate  Borid  Fund"),  Merrill  Lynch 
Municipal  Bond  Fund,  Inc.  ("Municipal 
Bond  Fund"),  Merrill  Lynch  Federal 
Securities  Trust  ("Federal  Securities 
Trust").  Merrill  Lynch  Asset 
Management.  Inc.  ("MLAM "),  Fund 
Asset  Management,  Inc.  ("FAMI')  and 
any  other  registered  investment 
companies  now  advised,  or  which  in  the 
future  may  be  advised,  by  MLAM  or 
FAMI,  and  which  m.ay  engage  in  the 
trading  activities  described  herein 
("Funds")  (collectively,  "Applicants"), 
633  Third  Avenue,  New  York,  New  York 
10017,  filed  an  application  on  June  6, 
1984,  and  amendments  thereto  on 
December  21, 1984.  and  March  1, 1935, 
for  an  order  of  the  Commission, 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act"),  exempting  Applicants  from  the 
provisions  of  sections  17(rj  and  18(0(1) 
of  the  Act  to  the  extent  necessary  to 
permit  Applicants  to  trade  interest  rate 
futures  contracts,  stock  index  futures 
contracts,  municipal  bond  index  futures 
contracts  and  related  options  All 
inti;rcsfed  persons  arc  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  an? 


summarized  below,  and  to  the  Act  for 
the  complete  text  of  the  r.-'icvant 
provisions. 

According  lo  the  application,  the 
Corpnra'e  Di\  idf^nd  F;j.".d.  the  Corporate 
Bor.i-J  Fund,  the  .Municipal  B<jrd  Fund 
and  the  Federal  Secunties  Trust  are  all 
reg'stered  open  end.  diversified, 
managem.ent  m'.estment  comp.inies; 
with  the  exception  of  the  Federal 
Securities  Tnst.  a  Massachusetts 
business  trust,  the  rihnv*»-named  Funds 
are  all  orgar.i/ed  ss  M.^ryl.ind 
corporations  The  application  indicates 
that  the  Corporate  Dividend  Fund's 
investment  objecti\e  is  to  provide 
corporate  investors  with  a  high  level  of 
income  from  d;\  id.^nds.  interest  and  net 
short-term  capital  giins  through 
investments  primarily  in  dividend- 
paying  com.mon  stocks  and  preferred, 
convertible  preferred  and  adjustable 
rate  preferred  stocks;  in  add.ti.m.  the 
Corporate  Dividend  Fund  m^y  invest  up 
to  25%  of  Its  as'-f  ts  in  moncv  market 
securities.  Applicants  state  that  the 
Corporate  D'\idend  Fund,  which  is 
advised  by  MLA.M  may  hedge  all  or  a 
portion  of  those  investments  through  the 
use  of  stock  options,  stock  iniJcx 
options,  stock  index  futures  contracts, 
interest  rate  futures  contracts,  options 
on  stock  index  futures  contracts  and 
options  on  interest  rate  futures 
contracts. 

Applicants  slate  that  the  Corporate 
Bond  Fund's  investment  objective  is  to 
provide  shareholders  with  as  high  a 
level  of  current  income  as  is  consistent 
with  the  investment  policies  of  its  three 
separate  portfolios  and  with  prudent 
investment  management;  the  portfolios 
of  the  Corporate  Bond  Fund  invest  in 
fixed-income  securities,  such  as 
corporate  bonds  and  rotes  con\ertibIe 
securities  and  preferred  stocks,  and 
employ  slightly  different  investment 
policies  with  respect  thereto.  Applicants 
further  st.ite  that  the  Corporate  Bond 
Fund,  which  is  advised  by  FA.MI. 
received  shareholder  approv.jl.  on 
Febnury  22, 1985.  to  i  hange  its 
fundamental  policies  to  permit  the 
hedging  of  all  or  a  portion  of  its 
investments  through  transactions  in 
interest  rate  futures  contracts  and 
related  options. 

The  application  states  that  the  P'ederal 
Securities  Trusts  investment  objective 
is  to  seek  a  high  current  return  through 
investments  in  L'nifed  States 
go\  emment  a".d  sovernmeni  agents' 
securities,  including  Government 
National  Mortgage  Association 
mortgage-backed  certificates  and  other 
mortgage-backed  gcne'nnent  securities; 
the  portfolio  securities  in  whii  h  the 
Federal  St^curities  Tni.sl  may  invest  are 
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marketable  securites  issued  or 
guaranteed  by  the  United  States 
government,  by  its  various  agencies,  and 
by  various  instrumentalities  which  have 
been  established  or  sponsored  by  the 
United  States  government  ("U.S. 
Government  Securities").  Applicants 
state  that  the  Federal  Securities  Trust, 
which  is  advised  by  FAMI.  will  seek  to 
enhance  its  return  through  the  use  of 
options  on  its  portfolio  securities  and  to 
hedge  its  portfolio  securities  through  the 
use  of  these  options,  interest  rate  futures 
and  options  on  interest  rate  futures. 

The  application  also  indicates  that  the 
Municipal  Bond  Fund's  investment 
objective  is  to  provide  shareholders 
with  as  high  a  level  of  income  exempt 
from  Federal  income  taxes  as  is 
consiste-'.  with  the  investment  policies 
of  its  three  separate  portfolios  and  with 
prudent  investment  management;  the 
Municipal  Bond  Fund  invests  in  a 
diversified  portfolio  of  obligations 
issued  by  or  on  behalf  of  states, 
territories  and  possessions  of  the  United 
States  and  the  District  of  Columbia  and 
their  political  subdivisions,  agencies  and 
instrumentalities,  the  interest  from 
which  is  exempt  from  federal  income 
lax.  Applicants  represent  that  the 
Municipal  Bond  Fund,  which  is  advised 
by  FAMI,  has  obtained  shareholder 
approval,  at  an  annual  meeting  of 
shareholders  held  on  December  18, 1984. 
of  amendments  to  its  fundamental 
policies  which  permit  the  High  Yield 
Portfolio  and  the  Limited  Maturity 
Portfolio  to  hedge  all  or  a  portion  of 
their  investments  through  transactions 
in  furtures  contracts  on  an  index  of 
municipal  securities. 

Applicants  state  that  the  Corporate 
Dividual  Fund  may.  depending  on 
certain  circumstances,  sell  or  purchase 
stock  index  futures;  moreover,  it  may 
purchase  and  sell  options  on  stock  index 
futures  contracts  in  connection  with  or 
as  a  substitute  for  transactions  in  stock 
index  futures.  Applicants  further  state 
that  the  Corporate  Dividend  Fund  may 
sell  futures  contracts  on  U.S. 
Government  securities  and  domestic 
bank  certificates  of  deposit,  or  write  call 
options  or  purchase  put  options  on  such 
futures  contracts,  in  order  to  hedge 
portfolio  securities,  primarily  preferred 
and  convertible  preferred  stocks,  whose 
price  may  be  sensitive  to  changing 
interest  rates. 

According  to  the  application,  the 
Corporate  Bond  Fund  will  engage  in  the 
purchase  and  sale  of  futures  contracts 
on  U.S.  Government  securities  and  put 
and  call  options  on  such  futures 
contracts.  The  application  indicates  that 
the  Municipal  Bond  Fund  will  engage 
only  in  the  purchase  and  sale  of  futures 


contracts  on  an  index  of  municipal 
securities,  subject  to  approval  of  such 
instruments  for  trading  by  the 
Commodity  Futures  Trading 
Commission  ("CFTC"). 

Applicants  state  thai  the  Federal 
Securities  Trust  may  purchase  and  sell 
interest  rate  futures  contracts  as  a  hedge 
against  adverse  changes  in  interest 
rates;  it  may  also  purchase  and  write 
call  and  put  options  on  interest  rate 
futures  contracts  in  connection  with  its 
hedging  strategies  and  enter  into  closing 
transactions  with  respect  to  such 
options  to  terminate  an  existing 
position.  The  application  state  that  each 
of  the  other  Funds  presently  advised  by 
MLAM  or  FAMI.  or  which  may  in  the 
future  be  advised  by  MLAM  or  FAML 
will  engage  in  hedging  strategies 
substantially  identical  to  one  or  more 
those  described  above,  in  the  event  that 
such  Funds  determine  to  hedge  their 
portfolios  through  the  use  of  futures 
contracts  and  options  thereon. 

According  to  the  application,  the 
Corporate  Dividend  Fund,  the  Corporate 
Bond  Fund,  the  Federal  Securities  Trust, 
and  the  Municipal  Bond  Fund,  have 
received  interpretive  letters  from  the 
staff  of  the  CFTC  to  the  effect  that  that 
they  will  not  be  deemed  to  be 
commodity  pools,  as  defined  under  the 
Commodity  Exchange  Act  ("CFA"),  if 
they  engage  in  the  trading  of  futures 
contracts  and  related  options  as 
proposed.  In  connection  with  their 
request  for  interpretive  letters,  those 
Funds  have  represented  that  all  of  their 
transactions  in  futures  contracts  and 
related  options  will  be  for  hedging,  and 
not  for  speculative  purposes,  within  the 
meaning  of  the  CEA  and  regulations  of 
the  CFTC.  Applicants  represent  that 
each  of  the  remaining  Funds,  advised  by 
MLAM  or  FAMI,  in  order  to  assure  that 
the  simila.'-ly  will  not  be  deemed  to  be 
commodity  pools  if  the  engage  in  futures 
trading  activities,  expect  to  adhere,  on  a 
portfolio  basis  for  those  Funds  trading 
through  separate  portfolios,  to  the  same 
types  of  restrictions  described  in  the 
application  in  connection  with  such 
activities,  and  to  such  more  restrictive 
CFTC  regulations  as  may  be  imposed 
with  respect  thereto. 

Applicants  state  that  futures  contracts 
are  traded  only  on  commodity 
exchanges,  known  as  "contract 
markets",  approved  for  such  trading  by 
the  commission  merchant  ("PCM") 
which  is  a  member  of  the  relevant 
contract  market.  Applicants  future  state 
that  a  long  or  short  futures  position  is 
established  not  by  payment  of  the 
purchase  price  but  through  payment  to 
the  FCM  of  a  percentage  of  the  face 
value  of  the  contract;  this  "initial 


margin"  represents  a  "good  faith" 
deposit  assuring  the  performance  of 
both  parties  to  the  contract  and 
typically  equals  between  5%  and  15%  of 
the  value  of  the  futures  contract 
purchased  or  sold.  Both  the  purchaser 
and  seller  of  the  futures  contract  are 
required  to  deposit  initial  margin  at  the 
time  the  contract  is  entered  into  and,  if 
the  market  moves  adversely  to  their 
positions,  to  make  "variation"  or 
"maintenance"  margin  payments  in 
order  to  restore  the  equity  in  the  account 
to  a  certain  level;  conversely,  if  the 
market  moves  in  a  direction  favorable  to 
the  trader's  position,  variation  margin 
payments  will  be  due  to  the  trader.  The 
application  indicates  that  the  required 
amount  of  variation  margin  payments, 
established  by  "marking  to  the  market", 
is  determined  daily,  and  additional 
margin  is  required,  or  excess  margin  is 
released,  as  the  value  of  the  underlying 
contract  fluctuates. 

The  application  indicates  that  initial 
margin  payments  in  connection  with  a 
Fund's  transactions  in  futures  contracts 
and  related  options  will  be  made  into 
special  segregated  accounts  with  the 
Fund's  custodian,  in  the  name  and  for 
the  benefit  of  the  Fund's  FCMs.  The 
application  also  states  that  subsequent 
margin  payments  due  to  an  FCM  by  a 
Fund,  if  any.  will  be  made  directly  to 
such  FCM  by  the  Fund.  Applicants 
represent  that  amounts  due  to  a  Fund 
from  any  FCM  with  which  that  Fund 
maintains  an  account  will  be  retained 
by  such  FCM,  until  the  total  amount  due 
reaches  $50,000.  at  which  time  the  Fund 
will  demand  that  excess  variation 
margin  be  paid  over  to  the  Fund. 
Applicants  further  represent  that,  in  no 
event,  will  the  total  amount  due  from  all 
FCMs  with  which  that  Fund  maintains 
accounts  exceed  Va  of  one  percent  of  the 
Fund's  net  assets.  Applicants  slate  that 
this  arrangement,  including  the  $50,000 
and  percentage  of  net  assets  variation 
margin  limits,  will  be  established  with 
each  FCM  of  each  Fund,  and  will  be 
adhered  to  on  a  portfolio  basis  for  those 
funds  trading  through  separate 
portfolios. 

Applicants  state  thai  the  Funds' 
entering  into  futures  contracts  and 
related  options  could  be  deemed 
prohibited  by  section  18(0  of  the  Act, 
Applicants  further  state  that,  to  the 
extent  that  excess  variation  margin  due 
to  a  Fund  in  connection  with  the  trading 
of  futures  contracts  or  related  options  is 
held  by  the  FCM  in  accordance  with  the 
rules  of  various  contract  markets  and 
clearing  houses,  and  to  the  extent  thai 
initial  margin  deposited  in  connection 
with  their  futures  trading  activities  will 
be  held  in  segregated  custodial  accounts 


Federal  Re:'is{er   /   Vo!    Sd.   No,  54   /    Wrdnesdav,  M.irrh  20.  ^9H5   I  NotJcrs 


11277 


in  the  n.irr.i'  of  the  Funds'  FCMs  the 
Funds  may  not  bp  in  (.nnipH.inrf^  with 
suction  17(n  of  the  Act  For  this  n-fison. 

Applirnnts  rt'quesf  an  order,  pursuant  to 
section  6(c)  of  the  Act.  exempting  them 
from  sections  17(f)  and  18(0(1)  of  the 
Act. 

Apphcants  state  that  they  witl  engage 
in  commodity  futures  and  options 
trading  solely  for  hedging  purposes,  and 
not  for  speculation,  so  that  the  purjiose 
and  intent  of  section  18(f)(1)  *vili  be 
Sijtisficd  In  this  connection.  Applicants 
have  made  the  follovvinjj  undi'rlakin<^s: 
(1)  The  Fund  will  trade  only  in  stork 
index  futures  contracts,  municipal  bond 
index  fiitures  contracts,  interest  rate 
futures  contracts,  and  related  options 
and  not  in  other  types  of  commodities, 
futures  contracts  or  options  thereon;  (2) 
the  Funds  will  on!\  engage  in  the  IradinR 
of  such  instruments  in  order  to  hedge 
against  chanijes  in  market  conditions 
which  could  adversely  affect  the  value 
of  their-portfolio  securities.  (3)  the 
amount  of  initial  margin  deposits  on  a 
Fund's  futures  positions,  and  premiums 
and  initial  margin  deposits  on  its 
options  positions,  will  not  exceed  h  ^.  of 
its  total  net  assets  (on  a  ponfolio  basis 
for  those  of  the  Funds  trading  through 
separate  portfolios):  and  (4)  an  amount 
of  cash  or  cash  equivalents  equal  to  the 
market  value  of  all  long  futures 
positions  or  wntten  put  options 
established  by  a  Fund  will  be  deposited 
in  a  segregated  accourt  vv.th  its 
custodian,  such  that  the  trading  of  these 
instruments  by  the  Fund  will  be 
unleveraged. 

In  support  of  their  requested  relief 
from  section  17(f)  of  the  Act,  Applicants 
slate  that  initial  margin  in  connection 
with  their  trading  of  futures  contracts 
and  related  options  will  be  maintained 
in  a  segregated  account  with  their 
respective  custodian  banks,  subject  to 
immediate  disposition  by  the  Funds' 
FCMs,  upon  certain  rcpresentatit)ns 
described  below.  Applicants  represent 
that  each  custodial  agreement  entered 
into  by  one  of  the  Funds  will  provide 
that  (1)  the  custodian  will  take 
instructions  with  respect  to  disposition 
of  assets  in  that  account  only  from  the 
FCM  for  that  Fund  and  (2)  in  directing 
any  disposition  of  assets,  the  FCM  mutt 
state  that  the  Fund  is  in  default,  that  all 
conditions  precedent  to  its  right  to  direct 
disposition  have  been  satisfied,  and  that 
the  disposition  is  for  a  proper  purpose 
under,  and  in  all  other  respects  complies 
with,  the  terms  of  its  agreement  with  the 
Fund. 

Applicants  state  that  each  Fund  will 
enter  info  an  agreement  with  each  FCM 
which  would  provide  (1)  that  Fund 
assets  that  would  otherw  ise  be  held  by 


the  FCM  will  be  in  the  possession  of  the 
custodian  until  released  or  sold  or 
otherwise  disposed  of  in  accordance 
with  or  under  the  terms  of  the 
agreement.  (2)  that  those  assets  will  not 
otherwise  be  pledged  or  encumbered  by 
the  FCM.  (3)  that  when  requested  by  the 
Fund,  the  FCM  will  cause  the  custi)ili.m 
to  release  to  the  P'und's  general 
custodial  account  any  assets  to  which 
the  Fund  is  entitled  under  the  terms  of 
such  agreement,  and  (4)  that  assets  in 
the  segregated  account  'Aill  otherwise  be 
used  only  to  satisfy  the  Fund's 
obligations  to  the  FCM  under  the  terms 
of  that  agreement.  Applicants  further 
state  that  the  Fund  will  promp'ly  cause 
to  be  transferred  to  the  general  custodial 
a^^ount  any  amounts  no  longer  required 
as  initial  margm  to  support  its  futwes 
contracts.  Applirnnts  represent  that 
each  of  the  Funds  will  disclose  in  its 
prospectus  the  risk  of  loss  of  margin 
deposits  due  to  the  bankruptcy  of  an 
FCM.  although  the  foregoing 
.irrangements  are  designed  to  reduce 
this  risk. 

Applicants  state  that  any  variation 
margin  payable  to  a  Fund  by  an  FCM 
will  be  reflected  as  net  gains,  will 
immediately  be  shown  as  increased 
equity  in  the  Fund's  account  with  that 
FCM  and  will  immediately  be  credited 
to  the  Fund's  net  asset  value.  Applicants 
represent  that  each  Fund  on  a  daily 
basis,  will  monitor  amounts  of  variation 
margin  due  to  it  and  promptly  demar.d 
payment  and  transfer  of  those  amounts 
from  each  FCM  to  the  Fund's  custodian 
(for  the  general  or  segregated  custodial 
account,  as  appropriate)  whenever  the 
amount  of  variation  margin  owed  'o  the 
Fund  by  a  given  FCM  reaches  S50,0(X),  in 
order  to  minimize  any  risk  ofJoss  of  any 
variation  margin  to  which  the  Fund  is 
entitled. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  April  8. 1985.  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary.  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
attorney-at-law.  by  certificate)  shall  be 
filed  with  the  request.  After  said  date. 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 


For  the  Commission,  by  the  Divp.sion  of 
tnvt'stmonl  Wdn«Brm(  nt   pu-siianl  to 
delegated  author:!^ 
John  VVh»'cl«!T. 
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Se'f-Regulatory  Organizations: 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  tor 
Hearing;  Boston  Stock  Exchange.  Inc. 

M.ini)  14.  1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Comm'ssion 
pursuant  to  section  12(f)|l)(B)  of  the 
Securities  Exchange  Act  of  IQ'M  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privilt-ges  in  the  follow  iiig 
slocks: 
Bowater.  Inc. 

Common  Stock.  Sl.OO  Par  Value,  File 
No.  7-8349 
Imperial  Croup  PLC 

American  Depositor\  Receipts,  File 
No.  7-83.50 
lowe  Resources.  Inc. 

Common  Stock.  No  Par  Value.  File  No. 
7-8351 
Systems  Engineering  *  Manufacturing 
Corp. 

Common  Stock.  S.Ol  Par  Value,  File 
No.  7-8352 
Timeplex,  Inc. 

Common  Stock.  S.Ol  Par  Value.  File 
No.  7-8353 
Tricentrol  PLC 

American  Depository  Receipts,  File 
No.  7-83.54 
University  Pai.ents.  Inc. 

Common  S;ock,  No  Par  Value.  File  No. 
7-8355 
Cameo.  Inc. 

Common  Stock.  Sl.no  Par  Value,  File 
No.  7-8356 
'I'hese  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  4, 1985, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC.  2054P  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 


maintt'iiaiice  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

Fur  the  Commission,  by  the  Division  of 
M.irkf'I  Rfynl.itinn.  piirsiiiint  to  deleg.Tled 
ijulhorilv 
|ohn  Wheeler, 
Sri  rrtiiry 
\VR  Dor.  b,".-*i595  hilfd  J-l^Mlo:  8:45  am| 

BILLING  COOC  MIO-OI-M 


For  the  Cummission.  by  the  Division  of 
Marl^et  Regulation,  pursuant  to  delegated 
authority. 
)ohn  Wheeler, 
Secretary: 

(FR  Doc  85-f.r.99  Filed  3fl9-85;  8:45  am) 
BILLING  CODE  S0I0-01-U 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange 

M.irt.h  U    IW5 

The  .ib()\e  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  E.xchange  Commission 
pursuant  to  section  12[n{l][Bl  of  the 
Securities  E.xchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Core  Industries.  Inc. 
Common  Stock;  Si. 00  Par  Value.  File 

No.  7-8357 
First  Bank  System.  Inc. 

Common  Stock.  $2.50  Par  Value,  File 

.No.  7-8358 
Johnson  Controls.  Inc. 
Common  Stock.  S.50  Par  Value,  File 

No.  7-8359 
Quanex  Corp. 

Common  Stock,  S5.00  Par  Value,  File 

No.  7-8360 
Shell  Transport  &  1  r.iding  Co.,  pic 
25  Pounds  Ordinary  Capital.  File  No. 

7-8301 
Tricentrol  pic 

American  Depository  Receipts,  25 

Pounds  Ordinary  Capital  File  No.  7- 

8302 
ERC  International.  Inc. 
Common  Stock.  S.05  Par  Value,  File 

No.  7-8363 
Ihese  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  arc  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  4.  1985, 
written  data,  views  and  arguments 
concerning  the  aijove-reference 
applications  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  D.C  20549.  Following  this 
opportunity  for  hearing,  the  Comm,ission 
will  app.''ove  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 


(Release  No.  34-21837;  File  No.  SR-MSR- 
85-10] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Municipal 
Securities  Rulemaking  Board;  Relating 
to  Uniform  Practice 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  March  5, 1985,  the  Municipal 
Securities  Rulemaking  Board  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(a)  The  Municipal  Securities 
Rulemaking  Board  (the  "Board")  is  filing 
herewith  an  amendment  to  rule  C-12  on 
uniform  practice.  The  text  of  the 
proposed  rule  change  is  as  follows;* 

Rule  G-12.  Uniform  Practice. 

(a)  Ihrough  (d)  No  change. 

(e)  Delivery  of  Securities.  The 
following  provisions  shall,  unless 
otherwise  agreed  by  tlie  parties,  govern 
the  delivery  of  securities; 

(i)  through  (xiii)  No  change. 

(xiv)  Defivery  of  Registered  Securities 

(A)  through  (F)  No  change. 

(G)  Payment  of  Interest.  If  a  registered 
security  is  traded  "and  interest"  [and 
transfer  of  record  ownership  cannot  be 
accomplished  on  or  before]  a  delivery 
of  such  security  made  on  a  date  after 
the  record  date  for  the  determination  of 
registered  holders  for  the  payment  of 
intercst[,  delivery]  shall  be 
accompanied  by  a  draft  or  bank  check 
of  the  seller  or  its  agent,  payable  not 
later  than  the  interest  payment  date  or 
the  delivery  date,  whichever  is  later,  for 
the  amount  of  the  interest. 

(H)  Registered  Securities  in  Default.  If 
a  registered  security  is  in  default  (i.e.,  is 
in  default  in  the  payment  of  principal  or 
interest)  and  [transfer  of  record 
ownership  cannot  be  accomplished  on 
or  before]  a  date  far  payment  of 


'  Italics  jndic^iie  nrw  Itinguajje.  jbrHcketsj 
indicatp  deletions. 


interest  due  has  been  cstahlished,  a 
delivery  of  such  security  made  on  a  data 
after  the  date  established  as  the  record 
date  for  the  determination  of  registered 
holders  for  the  payment  of  interest [.  an 
interest  payment  date  having  been 
established  on  or  after  the  tiade  date. 
delivery]  shall  be  accompanied  by  a 
draft  or  bank  check  of  the  seller  or  its 
agent,  payable  not  later  than  the  interest 
payment  date  or  the  delivery  date, 
whichever  is  later,  for  the  amount  of  the 
payment  to  be  made  by  the  issuer, 
unless  the  security  is  traded  "ex- 
interest." 

(xv)  and  (xvi)  No  change. 

(f)  through  (1)  No  change. 

II.  Self-Regulatory  Organization's 
Statement  on  Purpose  of,  and  Statutory 
Basis  for.  the  Proposed  Rule  Change 

A.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

Board  rule  C-12(e)(xiv)(G)  provides 
that  inter-dealer  deliveries  of  registered 
securities  which  are  made  too  late  to 
accomplish  a  change  in  record 
ownership  for  purposes  of  the  next 
interest  payment,  unless  otherwise 
agreed  by  the  parties,  must  be 
accompanied  by  a  draft  or  bank  check 
of  the  seller  or  its  agent,  payable  not 
later  than  the  interest  payment  date  or 
the  delivery  date,  whichever  is  later,  for 
the  amount  of  the  interest  payment. 
Board  rule  G-12(e)(xiv)(I  I)  contains 
similar  provisions  with  respect  to 
deliveries  of  defaulted  registered 
securities  on  which  an  interest  payment 
is  to  be  made.  It  has  come  to  the  Boards 
attention  that  different  dealers  often 
make  different  assessments  whether  a 
particular  delivery  of  securities  is  made 
in  time  for  the  recei\  ing  dealer  to 
accomplish  transfer  of  record  ownership 
for  purposes  of  the  next  interest 
payment.  These  varying  assessments 
have  caused  frequent  disputes  among 
dealers  as  to  whether  interest  payment 
checks  should  be  attached  to  deliveries 
made  just  prior  to  the  record  date  of  the 
securities.  In  view  of  these  disputes  the 
Board  believes  that  further 
standardization  in  this  area  would  be 
appropriate  and  has,  accordingly. 
adopted  the  proposed  rule  change  to 
provide  such  standardization. 

The  proposed  rule  change  would 
require  that,  unless  a  contrary 
agreement  is  reached  among  the  parties, 
an  interest  payment  check  must  be 
attached  to  any  delivery  of  registered 
sucurities  made  after  the  record  date  of 
the  securities.  Interest  payment  checks 
would  not  be  required  on  deli\  eries 
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made  on  or  prior  to  record  diito.  The 
Board  believes  that  the  pioposed  rule 
change  provides  the  most  satisfactory 
solution  to  the  difficulties  caused  by  the 
lack  of  clarity  and  specificity  in  the 
present  rules.  The  Board  recognizes  that 
there  will  be  cases  in  which  securities 
delivered  without  an  accompanying 
interest  payment  check  (in  accordance 
with  the  standard  proposed  in  the 
proposed  rule  change)  cannot  be 
transferred  b\'  the  record  date. 
However,  the  Board  believes  that,  in  the 
majority  of  instances,  deliveries  made 
on  or  prior  to  the  record  dale  can  be 
submitted  to  the  transfer  agent  in  tim.e  to 
accomplish  transfer  prior  to  the 
determination  of  registered  holders 
made  on  the  record  date. 

(b)  The  proposed  rule  change  is 
adopted  pursuant  to  section  15B(b)(2)(C) 
of  the  Securities  Exchange  Act  of  1934, 
as  amended,  which  requires  and 
empowers  tne  Board  to  adopt  rules 

designed  to  .  .  .  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation  and 
coordination  with  persons  en);aged  in  .  .  . 
clearing,  settling,  .  .  .  and  facilitating 
transactions  in  municipal  securities,  [andj 
to  remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities  .... 

The  Board  believes  that  the  proposed 
rule  change  will  facilitate  these  goals  by 
providing  a  clear  standard  for  the 
attachment  of  interest  payment  checks 
to  deliveries  of  registered  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  since  it  applies 
equally  to  all  municipal  securities 
brokers  and  dealers. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

In  November  of  1984,  the  Board 
released  for  comment  an  exposed  draft 
of  an  amendment  to  rule  G-12  regarding 
the  attachment  of  interest  payment 
checks  to  deliveries  of  registered 
securities.  The  draft  amendment  would 
have  required  that  interest  payment 
checks  be  attached  to  deliveries  of 
registered  securities  made  on  or  after 
the  record  date. 

Nine  letters  of  comment  on  the 
exposure  draft  were  recei\  ed.  With 
respect  to  the  exact  date  in  relation  to 
the  record  date  after  which  checks 
should  be  required  to  be  attached  to 
deliveries,  the  comments  were  mixed: 
however,  the  majority  of  commentators 
supported  the  adoption  of  an  industry 
standard  in  this  area.  The  Board 


recognizes  the  point,  made  by  two  of  the 
commentators,  that  inconsistent 
performance  of  transfer  agents  in 
transferring  record  ownership  in  a 
timely  manner  causes  problems  in  the 
municipal  securities  industry  and  notes 
that  the  setting  of  any  single  standard 
for  the  attachment  of  interest  payment 
checks  may  result  in  duplicative  interest 
payments  and  the  need  for  interest 
payment  claims  to  be  made  in  some 
cases.  Nevertheless,  the  Board  is  of  the 
view  expressed  b\  most  of  the 
commentators  that  an  industry  standard 
is  necessary  in  order  to  minimize  the 
confusion  that  currently  exists  in  the 
industry  over  whether,  in  a  particular 
case,  an  interest  payment  check  should 
be  attached  to  a  delivery. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
■  longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  changes,  or 

(B)  Institute  proceedings  to  determine 
vshether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  prrsons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  .NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Com.mission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  10, 1985. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  March  12. 1985. 

John  Wheeler, 

Secretary. 

|FR  Doc  85-6596  Filed  3-19-85;  8:45  am] 

BILLma  CODE  M10-10-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

March  14, 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  IZlOllKBl  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following  stock: 

Wickes  Companies.  Inc. 
Common  Stock  Purchase  Warrants 
Expiring  January  26.  1992  File  No.  7-8367 

This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange.  While  this  security  is  not 
included  in  the  consolidated  transaction 
and  quotation  reporting  system,  the 
Philadelphia  Stock  Exchange  ("Phlx") 
has  indicated  in  its  application  that  last 
sale  and  quotation  information  for  the 
security  will  be  provided  by  the  Phlx  to 
vendors  of  securities  information  and 
will  be  available  on  the  Phlx  floor. 

Interested  persons  are  invited  to 
submit  on  or  before  April  4, 1985. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Com.mission, 
Washington.  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds. 
based  upon  all  the  inform.ation  available 
to  it,  that  the  extension  of  unlisted 
trading  pn\ileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lohn  Wheeler. 

Secretary. 

(FR  Doc,  85-6598  Filed  3-19-85:  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Ptiiladelphia  Stock  Exchange, 
Inc. 

M,i.-(  h  U.  19a5. 

The  iihove  named  national  $e(.urities 
t  \i  h.in^e  h.iS  filed  applications  with  thi- 
Securities  and  Exch.inge  Commission 
pursuant  to  section  12(F)(l)iB)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f  1  thereunder,  for  unlisted 
trading  pri\ileges  in  thi;  following 
stocks: 
Analog  Devif:es.  Inc. 

Common  Stock.  S.1&-2/3  Par  Value. 
File  No.  7-«3B4 
K-Systcms.  Ini 

Common  Stock  M  IH)  Ptir  Value.  File 
No.  7-8365 
{.(lyicon.  Inc. 

Common  Stock.  SlO  Par  Vidue.  File 
No.  7-8366 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  rc^porting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  4. 1985, 
written  data,  views  and  arguments 
concernmg  the  above-referenced 
applications.  Persons  dcjsiring  to  make 
wiitten  comments  should  file  three 
copies  thereof  vvilh  the  Secretary  of  thi; 
Securities  and  Exchange  Commission. 
U'dshington.  U.C.  20:i49.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  ordeily  nuirkets 
and  the  protection  of  investors. 

Fur  Ihn  Commission,  by  the  Division  of 
Market  Resiilation.  pursuant  to  dirlpgatod 

.•hrin'.y. 
jolin  Wheeler, 
Secretary: 
|FR  Doc.  85-6594  Filed  .l-irv-av  HAT,  am| 
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(Release  No.  IC-t4412:  (File  No  811-2758)1 

Application  and  Opportunity  for  a 
Hearing;  Eli  Securities  Co 

\;.i.rch  ^^.  1983 

Notice  is  hereby  g:ven  that  Eli 
Securities  Co.  (the  ■'Applicant").  3901 
Riga  Boulevard,  Tampa.  Florida  33619. 
registered  under  the  In\  estment 
Company  Act  of  1940  (the  "Acf'),  as  a 
closed-end,  diversified  management 
investment  company,  filed  an 
application  on  July  31, 1984.  and  an 


anu:ndment  thereto  on  October  31.  1984. 
for  an  order  of  the  Commission, 
pursuant  to  section  8{f)  of  the  Act 
declaring  that  Applicant  has  ceased  to 
be  an  investment  company.  All 
interested  persons  are  referred  to  the 
application,  as  amended,  on  file  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  applicable  provisions 
thereof. 

Applicant  filed  a  notification  of 
registration  on  July  29, 1977,  as  amended 
on  October  19, 1977,  and  a  registration 
statement  on  October  31,  1977,  as 
amended  on  January  27.  1978.  Applicant 
states  that  it  filed  three  registration 
statements  under  the!  Securities  Acf  of 
1933  prior  to  registering  under  the  Act. 
Applicant  was  formerly  named  the 
"Havatampa  Cigar  Corporation",  a 
corporation  engaged  jn  the  business  of 
manufacturing  and  distributing  tobacco 
and  other  products. 

Applicant  states  that  Eli  ,Wilt 
Company  (the  "Company"),  a  Delaware 
Corporation,  acquired  substantially  all 
of  the  assets  and  assumed  substantially 
all  of  the  liabilities  of  Applicant  in  July,  " 
1977.  The  liabilities  primarily  consist  of 
certain  real  estate  leases,  capitalized 
equipment  leases,  unisecured  promissory 
notes,  term  loans,  real  estate  mortgages 
and  other  unsecured  obligations.  In  June. 
1979.  the  Company  commenced 
proceedings  for  reorganization  pursuant 
to  Chapter  XI  of  the  Federal  Bankruptcy 
Act.  Applicant  contefids  that  it  is  unable 
to  ascertain  accuratdy  the  extent  to 
which  it  may  be  liable  to  third  parties 
for  the  assumed  liablities. 

According  to  the  /^pplication. 
Applicant  filed  a  propf  of  claim  in  the 
reorganization  proceedings  and  initiated 
an  adversarial  proceeding  requesting  the 
court  to  determine  thie  Company's 
obligations  for  the  assumed  liabilities. 
The  court  confirmed  Ihe  Company  Plan 
of  Arrangement  (the  ^Plan")  that 
allowed  the  Company  to  pay 
approximately  50  percent  of  its  claims  in 
periodic  installments  through  1990  after 
an  initial  S500  payment.  Applicant 
assigned  all  of  its  rights  against  the 
Company  to  its  Subsidiary  in  February. 
1982,  and  the  Subsidiary  agreed  to  pay 
all  claims  asserted  against  the 
Company.  Applicant  repre.sents  that  the 
bankruptcy  court  endured  judgment  upon 
stipulation  between  Applicant  and  the 
Company  providing  tor  reimbursement 
of  payments  in  the  aaiount  of  S700.000 
made  by  Applicant  and  its  Subsidiary. 
Pursuant  to  the  Plan,  the  Subsidiary  will 
receive  approximately  $163,900,  (50 
percent  of  S700,000^ninus  Si 86,100. 
which  was  previously  paid  to  the 
Subsidiary)  over  the  pext  seven  years. 


Applicant  states  that  pursuunt  to 
Applicant's  Plan  of  Liquidatiim  and 
Dissolution,  contributing  shareholders 
transferred  funds  in  the  amount  of 
S200.000  to  the  Eli  Securities  Liquidating 
Trust,  a  Florida  Trust  (the  "Trust"),  in 
order  to  ensure  payment  of  the  potential 
liability.  The  contributing  shareholders 
(either  directors  of  Applicant,  their 
family  members  or  affiliates) 
beneficially  own  in  the  aggregate.  88.3  "<. 
of  Applicant's  common  stock.  The  assets 
of  the  Subsidiary,  which  are  rcpresrntrd 
by  the  Subsidiary  shares,  will  also  be 
transferred  to  the  Trust.  As  of  July  5, 
1983,  the  assets  of  the  Subsidiary 
consisted  of  S200  principal  amounts  of 
tax-exempt  securities  bearing  6.15  'o 
interest  per  annum.  S32.890  cash  and  the 
right  to  receive  approximately  S163,900 
over  the  next  seven  years  from  the 
Company. 

Applicant  represents  the  Trust  will  be 
in  existence  for  approximately  three 
years.  Also,  the  contributing 
shareholders  will  be  deemed  to  be  the 
owners  of  the  Trust  and  have  a 
beneficial  interest  in  assets;  however,  no 
certificates  will  be  issued  verifying  such 
interest.  Furthermore,  the  beneficial 
interest  will  not  be  transferable  except 
by  will,  interstate  succession  or 
operation  of  law.  Applicant  submits  Ihi; 
trustee  of  the  trust  will  be  reasonably 
conpensated  and  will  be  responsible  for 
the  administration  of  the  Trust  assets, 
the  collection  of  all  amounts  payable  to 
the  Trust,  the  invest.Tient  in  certain 
securities  and  the  disposition  of  any 
claim  against  Applicant  that  might  arise 
after  dissolution. 

In  the  event  the  Trust  assets  are 
unable  to  satisfy  the  aggregate  claims 
asserted  against  the  Company. 
Applicant  states  that  certain 
shareholders  will  provide  the  funds 
necessary  to  pay  the  claims.  Applicant 
also  states  that  those  shareholders  have 
entered  into  an  indemnity  agreement 
with  the  contributing  shareholders, 
which  allows  for  the  indemnification  of 
those  shareholders  who  advance  funds 
for  claims  asserted  against  the 
Company, 

Applicant  represents  that  as  of 
October  15, 1984,  all  but  321,654.77  of  its 
assets  had  been  liquidated.  Applicant's 
remaining  assets  are  being  held  by 
NCNB  National  Bank  of  Florida,  the 
Applicant's  disbursing  agent,  fur  the  98 
shareholders  of  the  Applicant  who 
failed  to  deliver  necessary  certificates 
and  documentation  in  exchange  for 
payment. 

Finally,  the  Applicant  is  ncj!  presently 
a  party  to  any  litigation  or 
administrative  proceedings.  The 
Applicant  is  not  now  engaged,  nor  does 
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it  propose  to  engage,  in  any  business 
activities,  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

Notice  is  Further  Given  that  any 
interesled  person  wishing  to  request  a 
hearing  on  the  apphcation  may.  not  later 
than  April  8. 1985,  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fart  or  law  th<it  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attorney-at-Iaw,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
}ohn  Wheeler, 
Secretary. 
[FR  Doc.  85-6669  Filed  3-19-85:  8:45  am] 

BILLING  COOe  S010-01-M 


[Release  No.  IC-14413;  (File  No,  812-6013)1 

Application  and  Opportunity  for 
Hearing;  National  Home  Finance  Co. 

March  12,  1985. 

Notice  is  hereby  given  that  National 
Home  Finance  Company  (the 
"Applicant"),  530  Lumber  Exchange 
Bldg.,  Minneapolis,  MN,  55402,  filed  an 
application  on  December  27, 1984,  for  an 
order  of  the  Commission,  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act"),  exempting  it 
from  all  provisions  of  the  Act.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  more  detailed  statement  of  the 
information  and  representations 
summarizpd  below  and  to  the  Act  for 
the  text  of  all  applicable  provisions 
thereof. 

The  Applicant  states  that  it  is  a 
wholly-owned  limited  purpose  financing 
subsidiary  of  National  Home  Finance 
Corporation  ("NHFC"),  a  Minnesota 
corporation  engaged  in  the  business  of 
facilitating  the  financing  of  mortgage 
loans  primarily  on  residences 
constructed  by  various  home  builders 
(the  "Builders"),  Applicant  also  states 
that  wholly-owned,  limited  purpose 
financing  subsidiaries  (the  "Finance 
Subsidiaries")  of  such  Builders  will 
enter  into  a  Home  Finance  Services 
Agreement  (collectively,  the 


"Agreement")  with  NHFC  and  the 
Applicant  through  which,  among  other 
things,  the  Applicant  will  issue  in  series 
its  collateralized  bonds  (the  "Bonds"), 
Each  series  will  consist  of  one  or  more 
classes  of  Bonds,  one  or  more  of  which 
may  be  compound  interest  bonds. 

According  to  the  application,  the 
Bonds  will  be  issued  under  an  indenture 
(the  "Indenture")  between  the  Applicant 
and  an  independent  trustee  (the 
"Trustee")  and  a  separate  supplemental 
indenture  relating  only  to  each  series  of 
Bonds.  Also,  the  Bonds  will  be 
registered  under  the  Securities  .'Vet  of 
1933  and  the  Indenture  will  be  qualified 
under  the  Trust  Indenture  Act  of  1939. 
The  Bonds  of  each  series  will  be  sold  to 
institutional  or  retail  investors  through 
one  or  more  underwriters  and  rated  in 
one  of  the  two  highest  rating  categories 
of  at  least  one  nationally  recognized 
statistical  rating  organization. 

Applicant  represents  that  if  will  lend 
the  proceeds  from  the  sale  of  the  Bonds 
to  the  Finance  Subsidiaries  owned  by 
participating  Builders  pursuant  to  the 
Agreement.  In  some  cases,  however, 
proceeds  may  also  be  lent  to  a  finance 
subsidiary  owned  by  NHFC.  Each  such 
loan  will  be  evidenced  by  a  permanent 
loan  note  of  the  Finance  Subsidiaries 
that  will  be  assigned,  togehter  with  the 
collateral  securing  such  permanent  loan 
note  as  described  below,  by  the 
Applicant  to  the  Trustee  as  security  for 
the  Bonds  of  each  series.  Further,  each 
permanent  loan  note  will  be  secured, 
pursuant  to  a  related  collateral  pledge 
agreement  between  the  Finance 
Subsidiaries  and  the  Applicant  (a 
"Collateral  Pledge  Agreement"),  by  the 
pledge  of  (1)  first  mortgage  notes  insured 
by  the  Federal  Housing  Administration 
of  the  United  States  Department  of 
Housing  and  Urban  Development  or 
partially  guaranteed  by  the  United 
States  Veterans  Administration,  and/or 
conventional  first  mortgage  notes  not  so 
insured  or  partially  guaranteed 
(collectively,  "Mortgage  Loans"),  which 
Mortgage  Loans  are  beneficially  owned 
by  a  Finance  Subsidiary  and  secured  by 
mortgages  primarily  on  residences 
constructed  by  the  Builder  owning  such 
Finance  Subsidiary  (or  in  the  case  of  the 
finance  subsidiary  owned  by  NHFC,  by 
third  parties),  and/or  (2)  "fully-modified, 
pass-through"  mortgage-backed 
certificates  guaranteed  by  the 
Government  National  Mortgage 
Association,  Mortgage  Participation 
Certificates  issued  by  the  Federal  Home  . 
Loan  Mortgage  Corporation,  Guaranteed 
Mortgage  Pass-Through  Securities 
issued  by  the  Federal  National  Mortgage 
Association  and/or  mortgage-backed 
securities  issued  by  private  entities 
(collectively,  "Mortgage  Loan 


Certificates"),  which  Mortgage  Loan 
Certificates  are  beneficially  owned  by 
such  Finance  Subsidiary  and  either 
evidence  an  und;\  ided  whole  or  partial 
beneficial  interest  in  a  pool,  or  are 
secured  by  a  pool  of  first  mortgage  notes 
secured  primarily  by  mortgages  on 
residences  constructed  by  the  Builder 
owning  such  Finance  Subsidiary  (or,  in 
the  case  of  the  Finance  Subsidiary 
owned  by  .NHFC.  by  third  parties). 

Applicant  further  represents  that  the 
Finance  Subsidiaries  will  use  the 
proceeds  of  the  loan  from  .Applicant  to 
repay  indebtedness  incurred  in 
connection  with  the  funding  of  the 
Mortgage  Loans,  the  Mortgage  Loans 
backing  the  Mortgage  Loan  Certificates, 
the  acquisition  through  open  market 
purchases  of  the  Mortgage  Loans  or  the 
Mortgage  Loan  Certificates  beneficially 
owned  by  the  respective  Finance 
Subsidiary  and  pledged  to  secure  the 
Bonds.  Also,  scheduled  payments  on  the 
Mortgage  Loans  or  Mortgage  Loan 
Certificates  pledged  to  secure  each 
series,  (together  with  any  required 
payments  from  any  cash  account 
relating  thereto)  and  income  thereon 
will  be  sufficient  to  make  timely 
payments  of  interest  on  the  Bonds  of 
such  series,  to  begin  making  payments 
of  installment  of  principal  of  the  Bonds 
of  such  series  when  due  and  to  retire  the 
Bonds  of  such  series  not  later  than  their 
respective  stated  maturities.  In  addition, 
if  principal  is  not  payable  in 
installments,  the  Bonds  will  be 
redeemable  subject  to  certain  conditions 
and  availability  of  funds. 

Applicant  submits  that  the  permanent 
loan  notes,  related  Collateral  Pledge 
Agreement,  Mortgage  Loans  and 
Mortgage  Loan  Certificates  pledged  to 
secure  any  series  of  Bends  will  be  held 
by  the  trustee  as  collateral  for  that 
series  of  Bonds  only.  In  addition  to 
being  secured  by  the  collateral,  each 
series  of  Bonds  will  also  be  secured  by 
certain  clearing  and  collection  accounts, 
reserve  funds  cash  accounts,  redemption 
funds  and  insurance  policies. 

Applicant  asserts  that  the  relief 
requested  is  necessary  and  appropriate 
in  the  public  interest  because  it  is  not 
the  type  of  entity  to  which  the 
provisions  of  the  Act  were  intended  to 
be  applied.  Applicant's  business 
consists  of  facilitating  the  financing  of 
residential  mortgage  loans  and  its  assets 
will  consist  principally  of  security 
interests  in  the  Mortgage  Loans  and 
Mortgage  Loan  Certificates:  its  proposed 
business  is  intended  to  serve  a 
recognized  and  important  public  need 
by  expanding  the  availability  of  funding 
for  residential  mortgage  loans  from  the 
private  capital  markets. 
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.Notice  IS  further  g!Vi.[i  th.it  any 
inlerestod  person  wishing  to  request  a 
he.iring  on  the  application  may.  not  UiU:r 
than  April  5,  1985.  at  5:30  p.m..  do  so  by 
siibmittina  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington. 
DC.  20549  .A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  atlorney-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Uuision  of 
liuestmf  nt  Mdnagemcnt.  pursuant  to 
ticlcR.tted  diithoiily 
John  Wheeler. 
Secretary 

IFR  Dc.r.  H.v.6f>n)  Kilfd  a-l^-ai:  8:4.'>  am) 
BILLING  CODE  W10-01-M 

(Release  No.  IC-14410;  (File  No  812-6025)1 

Franklin  Denver  Limited  Partnership; 
Application  and  Opportunity  for 
Hearing 

S!,.rch  12.  1985. 

.Notice  is  hereby  given  that  Franklin 
IJtnver  Limited  Partnership  (the 
"Partnership"),  One  Post  Office  Square. 
Suite  U(H),  Boston,  \!assachusetts  OlIKW. 
a  Massachusetts  limited  partnership 
formed  to  invest  in  Grant  Street  Housing 
Partners  Limited  Partnership 
("Operating  Partnership"),  a  Wi.-^consin 
limited  partnership  which  will  own  and 
operate  an  apartment  project  in  Denver. 
Colorado  (the  "Project"),  and  Milk 
Street  Residential  Litr.ited  Partnership  il, 
the  Partnership's  general  partner  (the 

'General  Partner")  (together  with  the 
Partnership.  "Applicants"),  filed  an 
application  on  January  14.  1985. 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 

"Act"),  to  exempt  the  Partnership  from 
all  provisions  of  the  .Act.  .Ml  interested 
persons  are  referred  to  the  applicati(m 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  a  summary  of  which 
is  set  forth  below,  and  to  the  Act  and 
rules  thereunder  for  the  provisions 
thereof  which  are  relevant  to  a 
consideration  of  the  application. 

Applicants  state  that  the  P.irtnership 
was  formed  as  a  vehicle  for  pri\  ate 
investment  in  government-assisted 
rtntal  housing  in  accordance  with  the 


express  determination  of  Title  IX  of  the 
Housing  and  Urban  Development  Act  of 
1968.  Applicants  further  state  that  the 
F'artnership  will  operate  as  a  "two-tier" 
entity,  i.e.,  the  Partnership,  as  limited 
partner,  will  hold  a  99' .'.  interest  in  the 
Operating  Partnership  which,  in  turn. 
will  acquire,  develop,  construct,  own 
and  operate  the  Project,  a  residential 
and  commercial  project  consisting  of  411 
units  of  rental  housing  for  low  and 
moderate  income  persons  as  well  as 
approximately  11.024  square  feet  of 
commercial  space,  and  G90  parking 
spaces,  all  of  which,  Applicants 
contend,  will  be  in  acxordance  with  the 
purposes  and  criteria  set  forth  in 
investment  Company  Act  Release  No. 
8456  (August  9,  1974).  According  to  the 
application,  the  Operating  Partnership  is 
being  assisted  by  mortgage  financing 
provided  by  the  Colorado  Housing 
F'inance  Authority. 

Applicants  represent  that  the 
Partnership  will  offer  100  units  of  limited 
partnership  interest  ir  the  Partnership 
(the  "Units"),  pursuaat  to  section  4(2)  of 
the  Securities  Act  of  1933  ("1933  Act") 
and  Regulation  D  thereunder,  to 
investors  meeting  certain  suitability 
standards.  According  to  the  application, 
the  Units  are  being  offered  only  to 
"Accredited  Investigators"  as  defined  in 
Regulation  D  and  to  a  limited  number  of 
"Non-Accredited  Investors".  Applicants 
represent  that  the  Units  will  not  be  sold 
to  any  person  unless  such  person  or  his 
duly  authorized  representative  shall 
have  signed  certain  representations  to 
the  Partnership  that  (a)  the  prospective 
purchaser  has  (i)  a  net  worth  (i.e.,  total 
assets  in  excess  of  total  liabilities)  of  at 
least  $300,000  exclusive  of  home, 
furnishings  and  automobiles  or  (ii)  a  net 
worth  of  at  least  S20a000  per  Unit 
purchased,  exclusive  of  home, 
furnishings  and  automobiles,  and  an 
annual  income,  of  at  least  $125,000  per 
Unit  purchased;  (b)  the  prospective 
purchaser's  overall  commitment  to 
investments  which  are  not  readily 
marketable  is  not  disproportionate  to  his 
net  worth,  and  his  investment  in  the 
LInits  will  not  cause  such  overall 
commitm.LT.t  to  become  excessive;  (c) 
the  prospective  purchaser  has  adequate 
means  of  providing  for  his  current  needs 
and  personal  contingencies  and  has  no 
need  for  liquidity  in  his  investment  in 
the  Units;  (d)  the  prospective  purchaser 
is  an  "Accredited  Investor"  or,  if  not  an 
Accredited  Investor,  cither  alone  or  with 
,  his  Purchaser  Representative(s),  as 
defined  in  Regulation  D,  has  such 
knowledge  and  experience  in  financial 
and  business  mutters  that  he  is  capable 
of  evaluating  the  merits  and  risks  of  an 
investment  in  the  Units  and  has 
consulted  his  own  tax  or  other 


professional  advisor  in  making  his 
investment  decision;  (e)  the  marginal 
Federal  income  tax  bracket  of  the 
prospective  purchaser,  after  taking  into 
account  losses,  if  any,  likely  to  be 
incurred  as  a  result  of  his  investment  in 
the  Units,  is  not  less  than  42'V,,  and  he 
expects  to  remain  in  that  bracket,  or 
higher,  for  several  years;  and  (f]  he  is 
purchasing  Units  for  his  own  account, 
for  investment,  and  not  with  a  \  iew  to 
resale. 

The  application  summarizes  the  form 
and  recipients  of  compensation  to  be 
paid  to  the  General  Partner  and  its 
affiliates.  If  states  that  all  such 
compensation  is  believed  to  be  f.nr  and 
on  terms  no  less  favorable  to  the 
Partnership  than  would  be  the  case  if 
such  arrangements  had  been  made  with 
independcmt  third  parties.  It  further 
states  that  the  Partnership  believes  that 
such  compensation  meets  ail  applicable 
guidelines  to  the  extent  necessary  to 
permit  the  Units  to  be  offered  and  sold 
in  various  states  which  prescribe  such 
guidelines,  including  the  statement  of 
policy  adopted  by  the  North  American 
Securities  Administrators  .Association, 
Inc. 

Without  conceding  that  the 
Partnership  is  an  investment  company 
as  defined  in  the  Act.  Applicants 
request  that  the  Partnership  be 
exempted  from  ail  of  the  provisions  of 
the  Act.  In  support  of  this  request, 
Applicants  assert  that  such  exemption 
in  both  necessary  and  appropriate  in  thf 
public  interest  .and  would  be  consistent 
with  the  protection  of  investors  and  the 
purposes  and  policies  underlying  the 
Act.  Applicants  assert  that  investm.ent 
in  low  and  moderate  income  housing  in 
accordance  with  the  national  policy 
expressed  in  Title  IX  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  structure.  Applicants  stale 
that  a  limited  partnership  would  be 
unable  to  function  in  a  manner 
contemplated  by  the  Partnership  if  it  is 
deemed  to  be  an  investment  companv 
under  the  Act.  In  addition,  it  is 
maintained  that  application  of  the  .Act 
would  discourage  two-tier  limited 
partnership  arrangements  and  thus 
t.'liminate  the  best  available  means  of 
attracting  private  equity  capital  into 
government-assisted  housing  and 
frustrate  national  policy. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  April  5, 1985.  at  5.30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
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issues,  if  any.  of  fact  or  law  tliat  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attorney-at-law.  by 
certificate)  shall  be  filed  with  the  requst. 
After  said  date  an  order  disposing  of  the 
applicatioin  will  be  issued  unless  the 
Commission  orders  a  hearing  upon 
request  or  upon  its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 

|FR  Doc.  85-6671  Filed  3-19-65:  8:45  am) 
BILUNO  CODE  S010-C1-M 


[File  No.  1-7777) 

Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  Logicon,  Inc. 

March  13.  1985. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

(1)  In  making  the  decision  to  withdraw 
its  common  stock  (SIO  par  value)  from 
listing  on  the  Amex,  Logicon.  Inc. 
("Company")  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
common  stock  on  the  New  York  Stock 
Exchange  ("NYSE")  and  the  Amex.  The 
Company  does  not  see  any  particular 
advantage  to  the  dual  trading  of  its 
stock  and  believes  that  dual  listing 
would  fragment  the  market  for  its 
common  stock. 

(2)  The  Amex  has  informed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  of  the  Company's  common 
stock  from  listing  on  the  Amex.  The 
application  for  delisting  relates  solely  to 
the  withdrawal  from  listing  of  the 
Company's  common  stock  from  the 
Amex  and  shall  have  no  effect  upon  the 
continued  listing  of  such  common  stock 
on  the  NYSE. 

Any  interested  person  may.  on  or 
before  April  3. 1985.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  Washington, 


DC.  20.549.  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determine  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
John  Wheeler. 
Secret  :ry. 

|FR  Doc.  85-6672  Filed  3-19-85;  8:45  ami 
BILLING  cooe  aoio-oi-M 

(Release  No.  35-23628;  70-7090] 

System  Fuels,  Inc.,  et,  al.;  Proposal  To 
Enter  Into  Revolving  Credit  Agreement 
for  System  Nuclear  Fuel  Financing 

March  13. 1985. 

Systems  Fuels.  Inc.  ("SFI ").  One 
Poydras  Plaza,  639  Loyola  Avenue.  New 
Orleans.  Louisiana  70113.  Louisiana 
Power  &  Light  Company  ("LPSL),  142 
Delaronde  Street,  New  Orleans. 
Louisiana  701~4,  Arkansas  Power  & 
Light  Company  ("AP&L").  First 
Commercial  Building,  Little  Rock, 
Arkansas  72201.  and  Middle  South 
Energy,  Inc.  ("MSE"),  225  Barrone  Street. 
New  Orleans,  Louisiana  70112, 
subsidiaries  of  Middle  South  Utilities, 
Inc.,  a  registered  holding  company,  have 
filed  a  declaration  with  this  Commission 
pursuant  to  sections  6(a),  7,  and  12(b)  of 
the  Public  Utility  Holding  Company  Act 
of  1935  ("Act")  and  Rule  45  thereunder. 

SP'I  proposes  to  enter  into  a  Revolving 
Credit  Agreement  ("Credit  Agreement") 
for  system  nuclear  fuel  financing  with 
Prudential  Interfunding  Corp. 
("Prudential")  in  the  principal  amount  of 
S.iO.000.000  for  two  years.  The  Credit 
Agreement  may  be  extended  for 
additional  one-year  periods.  SFI 
requests  authorization  for  additional 
extensions  of  the  Credit  Agreement 
without  seeking  further  Commission 
authorization.  "The  borrowings  by  SFI 
will  be  evidenced  by  a  note,  will  bear 
interest  at  a  rate  of  2.00%  plus  the  yield- 
adjusted  rate  (the  nominal  rate 
increased  by  the  cost  of  any  discount) 
charged  on  30-day  dealer  commercial 
paper  issued  by  Prudential,  and  will  be 
prepayable  without  penalty  or  premium. 

SFI  will  pay  an  origination  fee  to 
Prudential  of  not  to  exceed  Vg  of  1%  of 
the  Commitment.  Proceeds  from  the  sale 
of  nuclear  fuel  financed  under  the  Credit 
Agreement  must  be  used  as  a 


mandatory  prpp.-ivment  of  borrowings 
outstanding.  As  S"cui)ty  for  SFI's 
obligations  to  Prudential,  SFI  will  enter 
into  a  Security  Agreement  with 
Prudential  giving  Prudential  a  security 
interest  in  (a)  SFI's  nuclear  fuel 
inventory  financed  under  the  Credit 
Agreement  and  the  proceeds  thereof,  (b) 
SFI's  accounts  receivable  for  such 
nuclear  fuel,  and  (c)  certain  other  rights 
and  instruments  incident  to  SFI's 
nuclear  fuel  inventory  financed  under 
the  Credit  Agreement. 

AP^L,  LP&L  MSE.  SFI.  and  Prudential 
propose  to  enter  into  a  Consent  and 
Agreement  whereby  AP&L.  LP&L.  and 
MSE  will  agree  to  pay  amounts  due  to 
SFI  under  the  Purchase  Agreement  for 
the  nuclear  fuel  financed  by  Prudential 
directly  to  Prudential  and  will  agree 
that,  within  15  days  after  the  borrowings 
become  due  and  payable  under  the 
Credit  Agreement  if  SFI  has  not  paid  the 
Revolving  Loans  when  due,  SFI  will  sell, 
and  AP&L,  LP&L,  and  MSE  will 
purchase,  the  nuclear  fuel  financed  by 
Prudential. 

The  declaration  and  any  amendments 
thereto  are  available  for  pubhc 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  April  8, 1985,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC.  20549.  and  serve  a 
copy  on  the  declarants  at  the  addresses 
specified  above.  Proof  of  service  (by 
affidavit  or.  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed,  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  declaration, 
as  filed  or  as  it  may  be  amended,  may 
be  permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
(PR  Doc.  85-6(568  Filed  3-19-65;  8:45  amj 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirement  Under  0MB  Review 

action:  .Notice  of  reporting  and 
record^^eep)ng  requirement  submitted 
for  0MB  rev  lew. 


SUMMARY:  L'nder  the  [irDvi.smns  of  fhf 
P.iptrwurk  Reduction  A(.t  (44  L'.S.C. 
Chapter  jo),  agencies  ate  reqviired  tn 
.siitinut  pri'poscd  rrpcirting  ;ind 
recordkeeping  requirenient  tu  OMH  fuf 
rt'vii'w  and  appro^til.  and  to  putilish 
notice  in  the  Federal  Register  th.it  the 
i\genry  has  made  buch  a  siiliniissuiii. 
DATE:  Com.Tients  must  be  received  on  or- 
hefurp  March  30.  19H5.  If  you  anticipate 
ciininK-nting  on  a  submission  but  find 
that  time  to  prepare  wii!  prevent  you 
from  submitting  comnieiits  promptly. 
avl\  ise  the  OMB  re\  levver  and  the 
A<;ency  Clearance  Offu.er  of  your  inlenl 
cts  eariy  as  possible  before  the  comment 
(ie.idline. 

Copies 

Copies  of  forms,  reijuest  for  cleanince 
[S.V.  83s).  supportin,"  statements, 
instructions,  and  other  documents 
subniittcd  to  OMB  for  review  may  be 
obtained  fro.m  the  Agency  Clearance 
Of.Hcer.  Submit  comments  to  the  Agency 
Clearance  Officer  and  the  OMB 
Kt'V  :euiT 

FOR  FURTHER  INFORMATION  CONTACT: 

.•\gency  Ck.urance  Officer:  Elizabeth  M. 
Zait:.  Small  Business  .Administration. 
1 441  L  St..  NW..  Room  200.  Washington. 
n.C.  2041G.  Telephone:  (202)  fi53-«,=S:'.H 

OMB  Reviewer:  Kenneth  B.  Allen. 
Offic:e  of  Information  and  Regulatory 
.\ffairs.  Office  of  Management  and 
Budget.  Room  3233.  \cw  Executive 
Office  Building.  Washington.  DC  20503. 
relephone:  (202)  39.>-.!7H5 

Information  Collections  Submitted  for 
Review 

litle:  Secondary  Participation  Guaranty 
and  Certification  Agreement  and 
Request  fi.r  Certification  of  SBA  Form 
1()B4 

Form  N'os:  SB.-X  1085.  1080 

Frequencv:  On  occasion 

Description  of  Respondents: 

Participating  lenders  used  these  forms 
•o  apply  for  initial  issi'.ancc  of  an  SB.\ 
C'tuarantee  Interest  Certificate 

.Annual  Responses:  3200 

Annual  Burdf  n  Hours:  12(KK) 

T\  pe  of  Request:  Extension 

Title:  Application  for  Surety  Bond 
Ciuarantee  Assistance 

Form  Nns.  SBA  90(1.  094.  9P4ri.  !1P4F. 
P9411.  994J 

Frequency:  On  occasion  * 

Description  of  Respondents:  These 
forms  are  completed  by  sureties  to 
evaluate  the  capabilities  and  potential 
success  under  the  Surety  Bond 
Guarantee  Program.  Forms  constitute 
request  for  Government  assistance  by 
applicants 

Annua!  Responses:  88.232 

Annu.il  Burden  Hours:  31.340 


Type  of  Request:  Revision 

Title:  License  Application.  Persomii 
History  and  Qualification  of 
Management 

Form  \os.  SBA  415,  415A 

Fre(|uenc\:  One  time  only 

Description  of  Respondents:  These  form 
are  completed  by  license  applicants  to 
provide  the^necessary  facts  to  make  a 
judgment  as  to  whether  the  applicant 
will  conduct  itself  and  provide  the 
financings  to  small  businesses  as 
intended  by  the  Act 

•Annual  Responses:  80 

.Annual  Burden  Hours:  6400 

1  ype  of  Request:  Revifion 

Dated:  March  15.  19fl5 

Elizabeth  M.  Z<iic. 

Cfiit-r  Information  Resoun^vs Managemeiil 
Brunch.  Small  Business  AiJnv'iiislration. 
[VR  Dor.  B.S-6638  Filed  3-fl»-85;  8:4n  Hm| 

BILLING  CODE  W2S-01-M 


Las  Vegas  District  Advisory  Council; 
Public  Meeting 

The  Small  Business  Administration. 
Las  Vegas  District  Advisory  Council  will 
hold  a  public  meeting  on  April  8, 1985,  at 
the  Small  Bu.siness  Administration, 
located  at  301  E.  Stewart.  Downtown 
Station,  Post  Office,  3rd.  Floor,  Las 
Vegas.  Nevada,  from  10:00  a.m.  to  12:00 
noon,  to  discuss  such  matters  as  may  be 
presented  by  Council  riembers.  staff  of 
the  Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Elizabeth  Sutton,  Secretary  for  Advisory 
Council.  U.S.  Small  Easiness 
Administration,  301  E.  Stewart.  Lcis 
Vegas,  Nevada  89101.  pr  call  [702)  388- 
6009. 

Jean  M.  Nouak, 

Director,  Office  ufAclvis^  >r}-  Council. 

March  13.  1985. 

jFR  Doc.  85-6634  Filed  .-HlS-flo;  8:45  amj 
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New  York;  Region  II  Advisory  Council 
Meeting 

The  U.S.  Small  Business 
Administration  Region  II  Advisory 
Council,  located  in  the  geographical  area 
of  Syracuse,  will  hold  8  public  meeting 
at  9:00  a.m..  Thursday,  April  11th,  1985, 
at  Marine  Midland  Bank — corner  of 
Jefferson  and  Warren  Streets,  8th  floor 
Boardroom  Syracuse,  Mew  York,  to 
discuss  matters  as  may  be  presented  by 
members,  staff  of  the  Tlio  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write,  or  call 


J.  Wilson  Harrison.  District  Director, 
The  L'  S.  Small  Business  Administration. 
100  South  Clinton  Street,  Room  1071. 
Syracuse.  New  York  13260.  (31  .S)  423- 
5.371. 

Jean  M.  Nowak. 

Diri'itor.  Office  of  Advisory  Councils 
March  13. 1985. 

IFR  Doc.  85-6637  Filed  3-19-85;  8:45  dm| 
BILLING  CODE  •02S-01-M 


South  Carohna;  Region  IV  Advisory 
Council  Meeting 

The  U.S.  Small  Business 

Administration  Region  IV  Ad\  isory 
Council,  located  in  the  geographical  area 
of  Columbia.  South  Carolina  will  hold  a 
public  meeting  at  10:00  a.m., 
Wednesday.  April  17.  1985.  at  the  Town 
House.  Columbia.  South  Carolina,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
John  S.  Patrick.  District  Director.  U.S. 
Small  Business  Administration.  P.O.  Box 
278C.  Columbia.  South  Carolina— (fl03! 
76.S-5339. 

Jean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 

March  13. 1985. 

[FR  Doc.  85-6635  Filed  3-UM5.'>;  8;4o  anil 

BILLING  COOE  802S-01-M 


Virginia;  Region 
Meeting 


Advisory  Council 


Ihe  U.S.  Small  Business 
Administration  Region  III  Advisory 
Council,  located  in  the  geographical  area 
of  Richmond.  Virginia,  will  hold  a  public 
meeting  at  Noon,  Wednesday.  May  1. 
1985  through  Noon,  on  Thursday.  May  2. 
1985.  at  the  Holiday  Inn.  Norfolk. 
Virginia,  to  discuss  such  matters  as  may 
be  presented  by  mem.bers,  staff  of  the 
CS.  Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Catherine  S.  Marschall.  District  Director. 
U.S.  Small  Bu^ness  Administration,  P.O. 
Box  10126,  Richmond.  Virginia  23240. 
(804)  771-2741. 

fean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 

March  13,  1985. 

jFT?  Doc.  85-6C36  Filed  3-l»-a.S;  H:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Fitness  Determination  of  Corporate 
Air.  Inc. 

agency:  Department  of  Trunspurlation 
action;  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  85-^^-35. 
Order  to  Show  Cause. 

summary:  The  Department  of 
.   ,     '^p^t  t.ition  is  proposing  to  find  that 
Corporate  Air,  Inc.  is  fit,  wiilin".  m\ii 
able  to  provide  commuter  air  carrier 
service  under  section  419(c)(21  of  the 
Federal  Aviation  Act,  as  amended,  and 
that  the  aircraft  used  in  this  service 
conform  to  applicable  safety  standards 

Responses:  All  interested  persons 
"A'ishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Special  Authorities 
Division,  Room  6420,  Department  of 
Transportation.  400  7th  Street.  SVV., 
Washinj;lon.  D.C.  20590.  and  serve  them 
on  all  persons  listed  in  attachment  A  to 
the  order.  Responses  shall  be  filed  no 
liiter  thiin  April  2,  198.5. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pdtiic.id  1.  Si'.roin,  Sp((,.al  Ai;thoiitii:s 
Division.  Department  of  Transportation. 
400  7th  Street.  SW  .  Washington.  DC. 
20590(202) 755-3812 

Dated:  March  13,  1i««5 

Matthew  V.  Scocozza. 

.■\iisistvnl  Secretary  for Poliiy  and 
International  Affairs. 
jFK  Dur  8.V-66r.0  Filed  3-19-85;  8:45  ami 
etLLING  CODE  «910-«3-M 


National  Highway  Traffic  Safety 
Administration 

NationaJ  Driver  Register  Advisory 
Committee;  Public  Meeting 

Pursuant  to  section  10(a)(2|  of  the 
Federal  .Advisory  Committee  Act  (Pub. 
L.  92-4b3.  5  U.S.C.  App.  I),  notice  is 
hereby  g;ven  of  a  meetmg  of  the 
National  Driver  Register  Advisory 
Committee  to  be  held  cm  .\pr\\  9  and  10. 
1985.  in  Washington.  UC.  All  sessions 
will  be  held  at  the  DOT  Headquarters 
Building.  On  April  9  from  9:00  a.m.  to 
t:00  p.m.  the  two  SLibcommittees  will  he 
meeting.  The  Driver  Related  Issues 
Subcommittee  will  meet  in  Room  4234  to 
discuss  inclusion  of  all  moving 
violations  of  record  in  the  NDR  Act  and 
multiple  licensing.  The  Program/ 
Technical  Issues  Subcommittee  will 
meet  in  Room  6248  to  discuss:  the  Rapid 
Response  System;  standardization  of  D- 


20  data  base;  reinstatement  fees: 
relationship  of  the  driver  license 
compact  to  NDR  activities.  The  full 
Committee  will  meet  on  April  9  from 
2:00  p.m.  to  5:00  p.m.  in  room  4234.  and 
on  April  10  from  9:00  a.m.  to  3:00  p.m.  in 
room  4234.  The  agenda  will  consist  of 
the  following: 

( i )  Approval  of  November  meeting  minutes. 
(21  status  reports  from  NDR  techni(  al  staff; 
(31  reports  from  the  Subcommittee  meetings 
find 

(41  iilii.'new  business 

All  meetings  are  open  to  the 
mterested  public,  but  may  be  limited  in 
attendance  to  the  space  available. 
Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Additional  information  is  available  from 
the  NUTSA  Executive  Secretariat.  Room 
5221.  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  telephone  202- 
42G-2870. 

Issued  in  Washingtt>n.  DC  on:  Mart:h  14. 

Robert  E.  Doherty, 

Executive  SecKtary: 

iI"R  Dm.  B."»-6."tX)  Filed  H-1»-85;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

1  Department  Circular:  Public  Debt  Scies— 
No  7-85 i 

Treasyy  Notes  of  March  31,  1987, 
Series  T-1987 

March  14. 1985. 

I.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  appro.vimately  S9.000,000,0(K) 
of  United  States  securities,  designated 
Treasury  Notes  of  March  31. 1987.  Series 
T-1987  (CUSIP  No.  912827  RZ  7|, 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
dnd  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
'  Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks. 


as  agents  for  foreign  and  international 
monetary  authorities 

2  Description  of  Securities 

2.1. 1  he  .Notes  wiil  be  dated  April  1, 
1985.  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
September  30. 1965,  and  each 
subsequent  6  months  on  March  31  and 
September  30  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  March  31. 1987,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day.  the  am.ount  due  will 
be  payable  (without  additional  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 

I'  S  C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  w  ill  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
w  ill  be  issued  in  denominations  of 
S,".000.  SlO.OOO.  $100,000.  and  $1,000,000. 
Notes  in  book-entry  form  w  ill  be  issued 
in  multiples  of  those  amounts.  Notes  will 
not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3  Sale  Procedures 

3.1.  Te.'iders  \m!!  be  received  at 
Federal  Rcse.-ve  Banks  and  Branches 
and  at  the  BLj.-f  au  of  the  Public  Debt, 
W'ashington.  DC.  20239.  prior  to  1:00 
p.m.,  Eastp.Ti  Standard  time. 
Wednesday.  Ma.-ch  20.  1985. 
Noiu.ompetJtivc  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
March  19.  1985.  and  received  no  later 
than  Monday,  April  1.  1985. 

3.2.  The  par  amount  of  .Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  b.d  is  S5.000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
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annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totalino  more  than  Sl.000.000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  v\hich  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  made  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above:  Federally-insured  savings  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  i,i  which  the 
L'nited  States  holds  membership:  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks:  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

36.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  a.^e  accepted,  an  interest  rate 
will  be  established,  at  a  'k  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  im  (XW  and  a  lowest  accepted  price 


above  the  original  issue  discount  limit  of 
99.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ptice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Tre.asury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  lenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations  | 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.7.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Monday.  April  1.  1985.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  rraturing  on  or 
before  the  Settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
lenders  was  submitted,  which  must  be 
received  from  institutional  investors  no 


later  than  Thursday,  March  28,  1985.  In 
addition.  Treasury  Tax  and  Lodn  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  ovvri 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Monday, 
April  1,  IQSo.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  L'nited 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  ore  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (.Notes  offered  by  this 
circular)  in  the  name  of  (names  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
exchange  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
Slates,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  fenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
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maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  su(  h  changes  will  l>e 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Carole  Jones  Dineen, 

Fi.<ii:al  A.ssisliHit  SM:rflary. 

(re  Doc.  85-6643  Filed  3-1JMJ5.  8:45  ani| 
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VETERANS  ADMINISTRATION 

Veterans  Administration  Medical 
Center,  Pittsburgh.  PA;  University 
Drive.  Aspinvvall  Division, 
Modernization/Replacement  Hospital. 
Finding  of  No  Significant  Impact 

i'he  Veterans  Administration  (V'A) 
has  assessed  the  potential 
environmental  impacts  that  may  occur 
as  a  result  of  the  proposed  project 
■"Modernization/Replacement  Hospital" 
and  has  determined  that  the  potential 
environmental  impacts  will  be  minimal 
from  the  development  of  this  project. 

This  project  is  the  replacement  of  the 
main  hospital  building  at  the  Aspinwall 
facility.  This  will  be  accomplished 
through  construction  of  a  new 
intermediate  care  hospital  building  and 
an  adjoining  Nursing  Home  Care  Unit 
(NHCU).  These  will  be  separate 
structures  because  the  hospital  will 
incorporate  the  VA  building  system  and 
the  NHCU  will  be  a  prototypical  VA 
design.  This  is  done  for  the  cost 
effectiveness  and  efficiency  of 
construction  and  the  VA  building 
system  also  allows  for  inexpensive 
future  modifications  of  the  internal 


functions,  if  it  should  become  necessary. 
The  two  new  structures  will  be 
connected  by  an  enclosed  corridor.  The 
NHCU  will  be  two  levels:  the 
intermediate  care  building  will  be  four 
levels  plus  a  basement.  However, 
because  of  the  interstitial  space,  the 
intermediate  care  building  will  appear 
as  a  seven-story  structure.  A  new  boiler 
plant  will  be  constructed  to  support  the 
new  medical  buildings  and  the  rest  of 
the  medical  center.  The  boiler  will  be 
completed  prior  to  construction  of  the 
medical  buildings. 

The  site  of  the  new  hospital  building 
and  NHCU  is  encumbered  by  existing 
building  nos.  6,  22,  and  27  which  are 
vacant  and  in  poor  physical  condition. 
Building  nos.  2,  3,  4,  5.  and  48  are 
existing  engineering  shops,  garages, 
emergency  generators,  and  the  existing 
boiler  plant  which  is  in  need  of 
replacement  and  does  not  have  the 
capacity  to  serve  the  new  buildings 
planned.  These  buildings  will  be 
demolished  after  completion  of  the  new 
boiler  plant.  Subsequent  to  completion 
of  the  new  hospital  and  NHCU 
buildings,  buildings  nos.  1  and  17  will  be 
demolished  as  their  functions  will  be 
replaced  in  the  new  construction.  A 
heating,  ventilation  and  air  conditioning 
(HVAC)  system  will  be  installed  in 
building  no.  32  as  part  of  this  project. 
New  construction  is  planned  for  310,294 
gross  square  feet;  the  estimated  total 
project  cost  is  551,700.000.  The  resultant 
bed  change  will  be  an  increase  of  12 
nursing  home  beds. 

Short-term  impacts  will  result  from 
construction  and  are  tem.porary.  They 
include  impacts  to  air  quality  from 
construction  equipment  exhaust  and 
particulates  from  demolition,  and  to 
water  quality  from  erosion  and 
sedimentation,  and  to  the  patients,  staff 
and  local  community  from  construction 
noise,  equipment  and  traffic.  Long-term 
impacts  are  from  demolition  of  buildings 
that  are  eligible  for  the  National  Register 
of  Historic  Places.  This  is  an  irreversible 
impact. 


Short-term  inipa(  ts  will  be  mitigated 
by  inclusion  in  the  contract  of  the  VA 
standard  specifications.  Environmental 
Protection  Section,  and  by  monitoring 
and  enforcement  during  construction. 

Long-term  im.pacts  wiH  be  mitigated  to 
the  greatest  extent  achievable  by 
compliance  with  the  Regulations  of  the 
Advisor>'  Council  on  Historic 
Preser\'a"tion.  Title  36  CFR  Part  800. 

Short-term  impacts  to  the  local 
community  will  be  controlled  and 
mitigated  by  regulation  of  hours  of 
construction  and  travel  routes  for 
construction  equipment. 

The  VA  will  adhere  to  all  applicable 
Federal.  State,  and  local  environmental 
regulations  during  construction  and 
operation  of  this  project. 

The  significance  of  the  identified 
impacts  has  been  evaluated  relative  to 
considerations  of  both  context  and 
intensify  as  defined  by  the  Council  on 
Environmental  Quality  (Title  40  CFR 
1508.27). 

An  Environmental  Assessment  has 
been  performed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  regulations, 
§§  1501.3  and  1508.9!  A  "Finding  of  No 
Significant  Impact"  has  been  reached 
based  upon  the  information  presented  in 
this  assessment. 

The  assessment  is  being  placed  for 
public  examination  at  the  Veterans 
Administration,  Washington,  D.C. 
Persons  wishing  to  examine  a  copy  of 
the  document  may  do  so  at  the  office  of 
the  Director,  Office  of  Environmental 
Affairs  {088C),  Room  423,  Veterans 
Administration.  811  Vermont  Avenue, 
NVV..  Washington,  D.C.  20420.  (202)  389- 
.3316.  Questions  or  requests  for  single 
copies  of  the  Environmental  Assessment 
may  be  addressed  to  the  above  office. 

Dated:  March  11.1985. 
Dy  direction  of  the  Admiristralor 
Everett  Alvarez,  ]r.. 

Deputy  .Administrator. 

\VY(  Di.c.  85-6t.24  Filed  3-19-85;  8:45  am) 
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Sunshine  Act  Meetings 


This   section   of   the   FEDERAL    fiEGiSTER 
contains   notices   of   meetings   published 
under   trie    "Government   in   the   Sunshine 
Act-    (Pub     L    94-409)    5    U  S  C.    552b(e)(3). 
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1 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT: 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  At  2  00  p  ni  .  Tuesday. 
M,iri;h  19.  Vri&5- 
CHANGES  IN  THE  MEETING: 

4.  Petitions  and  Cnmpldints: 
(b)  Certain  retainers  for  garnge  door 
h.irdware  (Docket  Number  1106). 

In  cor.formitv  with  19  CFR  201.37(b), 
Commissioners  Stern,  Liebeler,  Eckes. 
I.odwick.  and  Rohr  determined  by 
unanimous  vote  that  Commission 
business  requires  the  change  in  subject 
matter  by  addition  of  the  a<.^enda  item, 
affirmed  that  no  earlier  a:inouncement 
of  the  addition  to  the  agenda  was 
possible,  and  directed  the  issuance  of 
this  notice  at  the  earliest  practicable 

time. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  .Mason. 
S.',;;-t'ta;y.  (2()J|  523-0161. 

Kenneth  R.  Maion, 

St'cretory. 

|FR  Di.r  H^-ts6-=i  Filed  3-1»-85:  9:07  am| 

BILLING  CODE  7C20-02-U 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

TIME  AND  DATE:  .\t  10:00  am.,  Thursday. 

Man.h  28.  198,i. 

PLACE:  Room  117,  701  E  Street,  NW,. 
U.tshini^ton.  D.C.  20436. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1   .-\i^end.i. 
2,  .Minutes. 
3  Riitifir.ation  List. 
•t  Petitions  and  Complaints. 
5  Investigation  701-TA-237-238 
llVehminaryl  and  731-T.-\-325/247 


IPioliminaryJ  (Low-fuming  brazing  rod  wire 
from  France,  New  Zealand  and  South 
Africa) — briefing  and  vote. 

6.  Investigation  731-TA-244  |Preliminary| 
(Natural  bristle  paint  brushes  from  the 
Peoples  Republic  of  China)— briefing  and 
vote. 

7.  Invesligalion  731-TA-243  [Preliminary] 
(Certain  expansion  tanks  from  The 
Netherlands) — briefirig  and  vote. 

8.  Any  items  left  over  from  previous 
daenilri 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R,  Mason, 

St'C'-etjry.  (202)  523-0161, 

Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  85-6676  Filed  3-18-85;  9:07  am) 

BILLING  CODE  7a2O-02-M 


LEGAL  SERVICES  CORPORATION  SPECIAL 
COMMITTEE  ON  PRESIDENTIAL  SEARCH 
TIME  AND  date:  .Meeting  will  commence 
at  2:00  p.m.  and  continue  until  all  official 
business  is  completed,  Friday,  March  29, 
198.5. 

place:  Hilton  LB},  4801  LBJ  Freeway, 

l.or.p  Star  Room.  Dallas,  Texas  75234. 
STATUS  OF  MEETING:  Closed  to  discuss 
matters  related  to  Presidential  Search  as 
authorized  under  The  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(c)  (2),  (6) 
and  [9)(B)  and  (d)(1)  and  45  CFR  1622.5 
(a),  (e).  and  fet  and  1622.6(b)). 

MATTERS  TO  BE  CONSIDERED! 

1.  Review  of  Resumes 

2.  Rev  iew  of  ProcedurMg 

CONTACT  PERSON  FOB  MORE 

information:  Tim  Baker,  Office  of 

Ceneral  Counsel,  (202)  272-4010. 

DATE  ISSUED:  March  18.  1985. 

Dennis  Daugherty,         I 

A,  n:i^  Secretary.  | 

|FR  Doc,  85-6697  Filed  3-18-85;  12:43  pmj 

BILLING  CODE  S820-35-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD  I 

INVI-85-51  I 

■FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  50  FR  9941, 

Mjri  h  12.  !'185 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  9  a.m..  Tuesday.  March  19, 
1985. 


Federal   Register 
Vol.  50,  No.  54 
Wednesday.  March  20.  1985 


CHANGE  IN  MEETING:  A  majority  of  the 
Board  determined  by  recorded  vote  that 
the  business  of  the  Board  required 
revising  the  agenda  of  this  meeting  and 
that  no  earlier  announcement  was 
possible.  The  following  items  were 
added  to  the  agenda  and  disca.-vsed  in 
open  session. 

4.  Marine  Accident  R."port:  Fire  Onboard 
the  Bahamian  Passenger  Vessel 
SCANDI.NAVIAN  SEA.  Port  Cmaver^l. 
Florida.  March  9, 1984. 

5.  Recommendations  from  Marine  Accident 
Report;  Ramming  of  the  Poplar  Street  Bridg,^ 
by  the  Towboat  M/V  ERIN  MARIE  and  its 
I2Barge  Tow,  St.  Louis,  Missnuii.  April  26 
1984. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Sharon  Flemming  (202) 

382-6525. 

Ray  Smith, 

Federal  Register  Liaison  Officer. 

March  14, 1985. 

|FR  Dor   85-66fK)  Filnd  3-15-85:  4:11  pm] 

BILLING  CODE  7533-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

FEDERAL  REGISTER  "CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (50  FR  9358 

3/7/85). 

STATUS:  Closed/open  meeting. 

PLACE:  450  Fifth  Street,  NW., 
vXdshinoton,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Friday 

March  1, 1985, 

CHANGE  IN  THE  MEETING:  Additional/ 
deletion  items. 

The  following  additional  item  was 
considered  at  a  closed  meeting 
scheduled  for  Tuesday,  March  12,  1985, 
at2;30p.m. 

Trading  suspension. 

The  following  open  item  scheduled  foi 
Thursday,  March  14,  1985,  at  4:00  p.m.. 
has  been  rescheduled  for  Monday, 
March  18,  1985,  at  2:30  p.m. 

Consideration  of  whether  to  de  hire  the 
Americus  Trust  for  Exxon  Shares  effective. 
On  June  7.  1984,  the  Commission  pubiistiej 
for  public  comment  a  release  soiit  itmg 
written  comments  on  issues  raised  by  the 
Americus  Trust.  These  offerings  rtiate  to 
units  of  a  unit  investment  trust  series  whose 
portfolios  would  consist  of  common  stock  of 
major  industrial  issuers,  and  two  sepa.f-able 
components  of  such  units.  In  addnion,  the 
Commission  will  consider  whether  to 
approve  a  proposed  rule  change  of  the 
American  Stock  Exchange  establishing  listing 


Federal  Register  /  Vi 


\,. 


Wfant's 


March  JU.  I'Mk)  :  S^.r 


-\t'  Act  Met'tmiJs 


11289 


standurds  for  Ampricus  Trust  type  sei.uritifs. 
For  further  information,  plcasn  contact  Jospph 
V  Del  Rase  at  (202)  272-7317. 

Chairman  Shad  and  Commissioners 
Treadway,  Cox  and  Marinaccio 
determined  that  Commission  business 
required  the  above  changes  and  that  no 
earlier  notice  thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Alan  Dye 
at  (202)  272-2014. 
lohn  Wheeler. 
Soan:tary. 
March  13.  1985. 

(FR  Doc.  85-6673  Filed  3-15-85:  4:57  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14CFRPart91 

14CFRCh.  I 

I  Docket  No.  18334;  Notice  No.  79-2CI 

Revision  of  General  Operating  and 
Flight  Rules 

agency:  Federal  Aviation 
Administrdtion  (FAA).  DOT. 

action:  Notice  of  proposed  rulemhkins 
(\PRMJ. 


summary:  This  notice  proposed  lo 

ri'iro  tn;i;e  and  realign  the  general 
op.rumg  and  flight  rules  to  miike  them 
more  undersl  indahle  and  e.'.sier  to  use. 
-•\ddition<iily.  l!iis  notice  proposes 
substdntive  resuldtor-j'  i:hdrg.?3  needed 
tocldri!\  current  regulations.  These 
P'liposais  result  from  comments 
received  from  the  geTend  public  and 
aviation  irniustry  in  response  lo  a 
request  for  specific  comn^ents  to  help 
identify  substantive  arews  needing 
review. 

The  FAA  is  currently  conducting  a 
\..i'ondl  .Airspace  Review  (.\AR)  which 
m.;y  result  in  fulure  additional  revisions 
ttj  Part  91.  However,  this  notice  does  not 
reflect  any  recommendntions  resulting 
from  the  NAR. 

Additionally,  this  proposai  is  part  of 
the  Presidents  regulatory  reform 
program  to  simplify  regulations. 

DATE:  Comments  must  be  received  on  or 

f"f,.ri'  [uly  19.  l:?35. 

ADDRESS:  Send  com.menfs  on  the 
[n'.po^Hl  in  duplicate  lo:  Federal 
Aviation  Administration.  Office  of  the 
Chii'f  Counsel.  Attention:  Rules  Docket 
i/\C;C-2041.  Docket  No.  18334.  800 
Independence  .Avenue.  SVV  . 
W.ishington,  D.C.  20.191  Comments  must 
he  marked:  Docket  No.  18334.  Comments 
may  be  inspected  at  Room  915  between 
8:.30  a.m.  and  =>;00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

I  cn.'s  R   K.-lli:   i^r.i,-  !  D,-\ ..|,:-pr,ipnt 
Branch.  General  Aviation  and 
Commercial  Division  lAFO-800),  Office 
of  Flight  Operations.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  S'.V..  Washini-'cm.  DC.  20591; 
telephone  (202)  426-8150  or  Barton 
Chandler.  .Aii  Traffic  Rules  Bianch. 
Airspace  and  -Air  Traffic  Rules  D:\ision 
(ATr-20()).  Air  Traffic  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC.  20591;  telephone  (202) 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rules  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impacts  that  might  result  from  attoption 
of  the  proposals  contained  in  this  notice 
are  invited.  Communications  should 
identify  the  regulatory  docket  ornotice 
number  and  be  submitted  in  duplicate  to 
the  address  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  AJJ 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket.  Commenlers  wishing 
lo  have  the  FAA  acknowledge  receipt  of 
their  comments  submitted  in  response  to 
this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  18334."  The  postcard 
will  be  dated,  time  s'umped,  and 
returned  to  the  comrienter. 

Availability  of  NPKNI 

Any  person  may  oliiain  a  copy  of  this 
notice  of  pioposed  rulemaking  (NPR.Vrj 
by  submit'mg  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center  APA-430.  800 
Independence  Avenue.  SVV., 
Washington,  D.C.  20591,  or  bv  calling 
(202)  426-B058.  Communications  must 
identify  the  docket  nn.mbrr  of  this 
NPR\f.  Persons  interested  in  being 
placed  on  a  mailing  liet  for  future 
NPRM's  should  also  rtquest  a  copy  of 
Advisory  Ciicular  ll-,2.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

On  August  9, 1978,  ihe  Aircraft 
Owners  and  Pilots  A^ociation  (AOPA) 
petitioned  the  Federal  Aviation 
Administration  (FAA)  lo  revise  Part  91 
of  the  Federal  Aviaticjn  Regulations  (14 
CFT?  Part  91)  lo  make  the  regulations 
simpler  and  more  comprehensible.  In 
response  to  this  petition,  on  January  IT. 
1979,  the  FAA  issued  en  Advant^^i 
Notice  of  Proposed  Rulemaking 
(AM'RM)  No.  79-2  (44  FR  4572;  Januarv 


22,  l')79)  consisting  of  a  verbatim 
publication  of  AOPA's  proposal. 

The  FAA  received  106  comments  in 
response  to  the  ANPR.M.  An 
overwhelming  majority  of  the 
commenlers  supports  the  intent  of  the 
proposal  to  reorganize  Part  91.  However, 
there  were  numerous  problem  areas 
identified  by  the  commenlers  relating  to 
proposed  changes  which  were 
considered  substantive. 

On  November  18.  1980  the  FAA 
formed  a  Part  91  Working  Group  to 
analyze  the  AOPA  proposals  and 
comments  received  on  the  A.NPRM  It 
was  determined  that  certain  technical 
and  administrative  problems  existed 
and  It  was  not  feasible  to  undertake  a 
substantive  revision  of  Part  gi  at  that 
time.  Subsequently.  AOPA  w:thdrev\  its 
petition.  However,  review  of  AOPA's 
proposal  to  reorganize  and  renu.T.ber 
Part  91  revealed  that  many  of  the 
changes  had  merit  and  could  be 
implemented.  The  FAA  Working  Group 
concluded  that  the  reorganization  and 
renumbering  of  Part  91  would  be  the 
first  step  lo  improve  the  regulation  and 
make  it  more  understandable  and  easier 
to  use.  Consequently,  on  September  10. 
19ai,  the  FAA  published  NPRM  No.  70- 
2A  (46  FR  45256)  which  proposed  to 
reorganize  and  realign  the  general 
operating  and  flight  rules  to  n^ake  them 
more  understandable  and  easier  to  use. 
Other  proposals  were  made  to  delete 
redundancies  and  obsolete  compliance 
dates  and  to  make  other  minor  changes. 

.Notice  No.  79-2A  did  not  contain  any 
substantive  changes.  However,  it  did 
inform  the  public  that  the  FAA 
considered  that  Notice  the  first  step  in  a 
regulatory  review  of  Part  91  consistent 
with  the  objective  of  E.xecutive  Order 
12291.  With  the  in  mind,  the  F.AA  invited 
additional  specific  comments  to  help 
identify  substantive  areas  lo  be 
reviewed  and  possibly  included  in 
subsequent  proposals  concerning  Part 
91.  The  notice  further  stated  the  FAA 
would  not  lake  final  action  concerning 
the  reorganization  until  substantive 
changes  were  proposed  and  the  public 
had  been  given  an  opportunity  lo 
comment  on  those  proposals. 

On  December  10, 1381,  the  FAA 
published  Notice  iNc.  79-2B  in  the 
Federal  Register  (46  FR  60461).  That 
notice  extended  the  comment  period  f'lr 
Notice  No.  79-lA  by  120  days  and  was 
issued  in  response  lo  a  petition  from  the 
National  Business  Aircraft  Association 
(o  allow  additional  time  for  commenlers 
to  prepare  substantive  comments. 

This  notice  responds  to  the  comments 
received  in  response  to  Notice  .No  79- 
2A  and  proposes  certain  substantiv  e 
changes.  Sixty-nine  commenlers 
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responded  to  Notice  No.  79-2A,  with 
none  opposed,  41  in  favor,  and  24 
commenters  who  suggest  various 
changes  but  do  not  estabHsh  a  position 
for  or  against  the  proposal.  The 
remaining  comments  are  duplicates, 
comments  to  a  different  docket,  or 
comments  otherwise  inappropriate  for 
consideration  in  this  notice. 

Discussion 

Amendment  No.  91-181  {47  FR  41076; 
September  16, 1982).  which  consolidates 
in  inspection  requirements  of  pre^nt 
Part  91,  is  reflected  in  this  notice. 
Accordingly,  the  inspection  program 
requirements  of  Subpart  F,  as  proposed 
in  Notice  No.  79-2A.  are  now  being 
proposed  in  Subpart  E — Maintenance, 
Preventive  Maintenance,  and 
Alterations. 

In  order  to  consolidate  the  equipment 
and  operating  rules  for  large  and 
turbojet-powered  multiengine  airplanes 
into  one  subpart,  proposed  §§  91.503 
through  91.535  are  now  proposed  in 
Subpart  G  as  §§  91.615  through  91.645. 

In  addition,  this  notice  proposes 
certain  minor  editorial  changes.  One  of 
these  is  the  deletion  of  references  to  Part 
123.  which  was  deleted  effective  January 
1, 1983,  under  the  provisions  of 
§  125.1(d)  of  the  FAR. 

The  FAA  also  proposes  to  change  the 
references  to  General  Aviation  District 
Offices.  Air  Carrier  District  Offices,  and 
Flight  Standards  District  Offices  to  read 
"Flight  Standards  district  offices."  The 
proposed  term  includes  all  three  types  of 
offices  and  would  pose  no  problems  to 
the  public  because,  with  respect  to  the 
requirements  of  Part  91,  each  has  the 
capability  to  fulfill  FAA  responsibilities. 

Public  Comments 

Several  commenters  provide 
recommendations  of  a  general  nature 
regarding  the  format  and  content  of  Part 
91.  These  include  suggestions  such  as 
rewriting  the  rule  in  simpler  language 
which  would  be  more  understandable, 
using  more  (or  fewer)  abbreviations, 
eliminating  the  sole  use  of  the  male 
gender,  consolidating  all  sections  that 
pertain  to  the  operation  of  specific 
categories  of  aircraft  (such  as 
helicopters,  balloons,  etc.)  into  separate 
publications  or  parts,  placing  the 
exceptions  to  specific  sections  at  the 
end  of  a  section  instead  of  at  the  head  of 
the  section,  and  so  on.  These 
suggestions  have  been  carefully 
evaluated  and  implemented  when 
considered  appropriate,  particularly 
regarding  the  use  of  simpler  language. 
Soon  additional  sections  have  been 
consolidated  or  removed  to  eliminate 
redundancies,  and  other  sections  have 
been  moved  to  different  subparts  in  a 


further  effort  to  consolidate  the  rules 
according  to  their  subject  matter.  Some 
commenters  recommend  separating  the 
rules  into  aircraft  category  or  user- 
interest  groupings.  However,  this  would 
result  in  a  voluminous  rule  filled  with 
many  redundancies.  The  suggestion  to 
put  exceptions  to  a  rule  at  the  end  of  a 
section  has  not  been  proposed  because 
it  does  not  add  clarity  to  the  affected 
rules  and,  in  fact,  would  cause  extra 
workload  for  persons  working  with  the 
rules  since  they  must  then  read  the 
complete  rule  before  finding  out  that  it 
does  not  apply  to  them.  Finally,  the  FAA 
agrees  that  the  recommendations  to 
eliminate  the  sole  use  of  the  male  gender 
have  merit  and  the  FAA  proposes  to 
amend  Part  91  accordingly.  Several 
commenters  propose  changes  to  sections 
that  are  the  subject  of  other  rulemaking 
action.  The  FAA  has  determined  that  it 
is  inappropriate  to  propose  further 
changes  to  these  sections,  or  in  some 
cases  paragraphs,  in  this  notice  because 
this  action  would  cause  undue  confusion 
regarding  the  status  of  the  affected 
regulations.  However,  the  pertinent 
comments  have  been  distributed  to  the 
appropriate  regulatory  groups  for  their 
consideration.  If  any  changes  are  made 
as  a  result  of  other  rulemaking  actions 
before  final  action  on  this  notice,  they 
will  be  incorporated  into  any  final  rule 
resulting  from  this  notice. 

Deletion  of  Sections 

Sections  91.50,  91.53,  and  91.177  of 
present  Part  91  consist  of  rules  that  have 
been  deleted  and  marked  reserved  in 
previous  amendments  and  have  been 
deleted  in  this  notice  as  unnecessary. 

The  FAA  proposes  further  deletions  of 
sections  as  part  of  its  ongoing  review  of 
Part  91.  Each  section  is  identified  and 
the  public  comments  in  response  to 
Notice  No.  79-2A  are  discussed. 

No  public  comments  were  received  on 
proposed  §§  91.527.  91.539,  and  91607. 
Section  91.607  (present  §  91.50)  was 
deleted  by  Amendment  91-176.  effective 
September  30, 1981.  The  FAA  proposes 
to  delete  §  91.527  (current  §  91.205) 
because  the  requirements  are  redundant 
with  those  contained  in  S  91.605.  Section 
91.605  prescribes  the  operating 
limitations  that  must  be  met  in 
considerable  detail  and  contains  the 
same  operational  prohibitions  found  in 
§  91.527. 

Sections  91.537  and  91.539  were 
incorporated  into  proposed  §  91.409  by 
Amendment  No.  91-181,  effective 
October  15, 1982.  Comments  on  §  91.537 
are  addressed  in  the  discussion  of 
proposed  §§  91.401,  91.403,  and  91.409. 


Regulator)'  Evaluation 

The  FAA  conducted  a  detailed 
regulatory  evaluation  which  is  included 
in  the  regulatory  docket.  The  FA.^ 
determined  that  this  NPRM  is  consistent 
with  the  objective  of  Executive  Order 
12291  as  part  of  the  President's 
Regulatory  Reform  Program  to  reduce 
regulatory  burdens  on  the  public.  This 
NPRM  imposes  no  additional  costs  on 
the  Federal  Government. 

Benefits 

The  amendments  proposed  in  the 
NPRM  provide  benefits  in  the  aggregate 
to  the  aviation  public,  including: 
commonality  and  a  more  logical 
progression  of  the  rules,  reduced 
complexity,  simplification  through 
reorganization,  renumbering  to  provide 
easier  inclusion  of  future  changes,  and 
deletion  of  redundancies  and  obsolete 
compliance  dates.  These  changes  will 
provide  a  regulation  that  is  easier  to 
read  and  understand.  Additionally,  it 
will  reduce  the  amount  of  study  time  for 
persons  who  are  responsible  for 
knowing  and  complying  with  the 
regulation. 

Additionally,  the  following  proposals 
provide  benefits  that  are  expected  to 
yield  specific  minimal-to-minor  benefits 
in  the  aggregate: 

1.  Section  91.n7—v,ou\d  allow 
operators  of  reciprocating-powered 
aircraft,  when  operating  in  an  airport 
traffic  area,  to  increase  indicated 
airspeed  from  the  currently  allowed  156 
knots  to  200  knots.  The  FAA  is  unable  to 
determine  operator  time  and  fuel  cost 
savings  which  largely  depend  on  the 
type  of  aircraft  involved,  desired  speed, 
and  weather  and  traffic  conditions.  The 
FAA  has  determined  that  the  aggregate 
annualized  cost  savings  to  these 
operators  will  not  be  significant  because 
the  normal  cruise  speed  for  most  single- 
engine,  reciprocating-powered  aircraft 
does  not  exceed  speeds  of  156  knots  and 
pilots  of  most  multiengine  reciprocating- 
powered  aircraft  will  not  exceed  (and 
most  will  operate  below)  the  aircraft 
normal  cruising  speed  when  operating  in 
a  traffic  pattern  in  limited  airspace.  The 
aircraft  normal  cruising  speed  is  not 
significantly  greater  than  156  knots  in 
many  of  these  multiengine  reciprocating- 
powered  aircraft. 

2.  Section  91135 — operators  who 
request  authorizations  to  deviate  from 
positive  control  area  and  route  segment 
requirements  must  currently  sub.mit 
written  requests  at  least  4  days  in 
ad\  ance  of  the  proposed  operation  to 
ATC.  The  proposed  regulation  will 
permit  a  48-hour  oral  notification. 
Because  a  request  for  an  authorization 
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to  deviate  from  these  requirements  is  an 

infrequent  occurrence,  the  FAA  believes 
that  this  proposed  rjle,  tn  terms  of  cost 
sHvirjjfs.  is  only  mar^nally  beneficial. 

3  Secf.'on  91.409— would  allow 
operators  of  turbine-powered  rofnrcraft 
to  u->e  alternate  ijTspectiun  programs 
(other  than  lavhour  or  anrjual)  such  as 
a.n  FAAapproved  in.jpection  program. 
This  relaxes  the  current  rules  and 
provides  benefits  fo  operators  that  elect 
to  follow  alternate  inspection  prf>^ams. 
These  operators  would  be  able  to 
schedule  inspei  tions  in  a  manner  that 
exploits  the  highest  possible  level  of 
rotorcraft  utilization. 

It  is  iinp<jssible  to  quantify  pr»;rtselv 
'he  value  of  the  benefits  of  this  proposal. 
Using  assumptions  based  on  analysis  of 
the  latest  FAA  Census  of  U.S.  C'viJ 
.■Kircra't  and  an  estimate  of  the  1964 
turbine  rotorcral'l  fleet,  the  FA.^ 
estimates  that  in  1964  there  will  be 
approximately  2..500  active  turbine- 
powered  rotorcraff  in  non-air  taxi  use. 
These  aircraft  constit'i»e  the  roti.ircnift 
n^-et  which  follows  Part  91  mdintenance 
rules.  The  F.AA  assumes  tJiat  operators 
of  one-half  of  these  aircra.''t  would  use 
the  newly  proposed  inspection  option. 

The  value  of  usinj?  these  npuons  is 
difficult  to  estimate.  The  FAA  assumes, 
at  a  minimum,  th.it  the  major  effect  of 
this  proposed  rule  would  bs  one 
additional  day  per  year  ofrotorcraft 
utility  The  usefulness  of  this  can  be  set 
at  least  at  ih^  cost  of  capital  for  one 
duv   :  '::inq  an  average  arcraft  value  of 
S'iiX).OuO  and  use  of  250  davs  per  year, 
the  cost  of  capital  can  be  estimated  at 
S180  per  diy  fS30i),000  ,=it  13V>  interest 
divided  by  250  days).  Hius.  the 
miniinum  ben.^rtf  is  appro\i,i-.a*eiy  S0.23 
million  per  ye.ir  (haif  'he  fleet,  \.Z?>n 
turbi;,e-p.nver>-d  rntorcraff.  limes  $180) 
based  on  anal^  sis  of  1984  As  ihe  fleet 


,r.t-. 


us  bene.'';!  also 


^rows.  the  v.i.'ue  o 
increases. 

Costs 

The  types  of  costs  incurred  by  the 
Feder.fi  GuvernmHnt  that  are  associated 
with  revising  Part  91  xere  disci. ssed  in 
the  N'PR.Vf  tt)  reor><  inize  Part  91   These 
cos's  (rev'sirij^  agt?nf:y  orni»^rs  and 
handbo.jks.  materia!  ar;d  printing,  etc.) 
;ire  ronsidereti  vnthin  :he  scope  of 
FA.A  s  opoijiRc  regulatory  reforT: 
proi-ess.  Therefore,  this  proposed  rule 
imposes  no  a  .rJition.ii  cos'S  on  the 
Federal  Government.  Furthermore. 
indjstr\  and  individual  commenters 
overwhelminv-'y  supported  the  intent  of 
a  reorganized  Part  91  and  felt  thjt  it 
would  have  a  nejjligible  cost  i.Tipact  o.n 
their  programs  and  operations.  One 
specific  amendment.  h»  follows,  would 
impose  ne^bgible  costs  to  the  aviation 
public  m  the  aRgre^ate. 


One  change  has  been  made  to  §  91.20.5 
by  way  of  clanficaticn  and  definition  of 
"shore"  in  the  context  of  Part  91.  It  has 
always  been  the  F.AAs  intent  that 
"share."  from  a  safety  standpoint,  refers 
to  the  high  water  line  However,  several 
judicial  decisions  have  defined  the 
"shore"  as  including  tidal  flafa,  which 
are  areas  intermittently  covered  with 
water,  depending  on  tidal  flow.  The  only 
parties  potentially  affected  are  small, 
for-hire  oper.4tors  who  do  not  comply 
with  the  intent  uf  this  rule. 

Such  operators  are  likely  to  be     * 
traversing  tidal  flats  in  areas  like 
Al.3ska,  and  the  ?.W  estimates  that 
these  opernfors  are  very  few  (probably 
less  than  20  operators)  in  number.  The 
amortized  cost  of  compliance  for  these 
operators  is  a  maximum  Si 05  per  year 
per  aircraft.  This  assumes  a  S.tO  cost  for 
an  approved  flotation  device  per  seat 
and  a  flotation  device  useful  life  of  5 
years  [510  per  paisenj^er  seat  per  year), 
10  seats  per  aircraft  for  these  specific 
op'-rators.  plus  S5  per  year  per  aircraft 
for  a  pvro»e:;hnic  sitjn.iling  device. 

VVh.le  specific  benefits  are  not 
quantifiable  i\\\e  to  incomplete  accident 
records,  the  VtK.\  believes  that  the 
benefits  will  balance  the  negligible  costs 
of  compliance  associated  with  this  rule 
clarification.  The  main  benefit  is  to 
improve  survivability  of  accidents  in 
areas  where  for-hire  operators  may  not 
be  complying  with  the  present  rule. 
There  is  insufficient  information  in 
accident  records  to  b«  able  to  estimate 
how  many  deaths  could  have  been 
avoided  because  of  flotation  devices 
and  pyrotechnic  signaling  devices  in 
these  instances.  ■ 

Conclusion  f 

Accordingly,  the  benefits  of  this 
regulation  substantially  outweigh  any 
costs  that  may  be  inLuri-ed. 

The  F'\A  invites  cornments  on  the 
regulatory  evaluation  which  is  included 
in  the  do<:ket. 

International  Trade  Impact  .Analysis 

The  F.\A  cannot  discern  what  impact 
if  any,  this  regulation  would  have  on 
international  trade. 

F'AA  invitGs  comments  on  what 
impacts  this  regulation  might  have  on 
the  saleof  foreign  aviation  products  or 
services  in  the  U.S.  and  impacts  of  the 
sale  of  US,  aviation  products  and 
services  in  foreign  countries. 

Regulatory  Flexibility  Determination 

As  detailed  in  the  evaluation,  all  but 
four  uf  the  proposed  (Ranges  fo  Part  91 
are  editorial  or  clarifying  changes.  Three 
of  the  four  other  changes  resuh  only  in 
minimal  benefits  being  applied.  The 
other  proposal  is  a  change  to  §  91.205 


which  may  invoke  some  negligible  cos* 
and  minimal  benefit.  Any  economic 
impact  would  be  minor  (approximately 
SlOO  per  aircraft  per  year)  and  wocid 
affect  only  a  few  for-hire  operators  in 
Alaska  v/ho  do  not  comply  with  the 
intent  of  the  rule  as  presently  worded. 
Thus  the  change  could  not  be  construed 
to  cause  a  si.gnificanl  economic  impact 
on  a  substantial  number  of  sm.all 
entities,  within  the  meaning  of  the 
Regulatory  Flexibility  Act, 

Therefore,  the  FAA  has  determined 
that  the  proposal,  will  not.  if  enacted, 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Cross  Raference 

To  identify  where  present  regulations 
are  proposed  fo  be  relocated,  the 
following  cross-reference  list  is 
provided: 


OM                                               New 

911 _    . 

1 
.[»1.i  and  91  ?03. 

.  91 19a 

913 
91.5. 

91  2 

913 

914 , _ 

9^5-      _.             ._     _          _ 

91  « 

.  81  18*. 
91  105 
9111 
91.13 
91  13 
9t  17 
91. f  8 
81  IS. 

3^  7._.      

♦IB.       „. 

9'  9 „ _ 

9110 

91  11. „ 

81  12 .   .   ._ 

91  13_ 

9t14 

91  107 
81307 
9t.30a 
81 .311. 
91 2t 
81.7C5. 
91  109 
91  151 
9V57 
91215 
91  171 
91203 
91  715 
91  7 

♦I1S_ 

91  17..._ 

91-8 _ 

91.19 „. 

91.20 

91  21 

9T2a  ,, 

91 J9 

91.24       .    _         _.      

8125._ „ _.,       .. 

91 27. _... 

8128... 

91.29 „. 

91  30 

91.213. 
919 
91211 
91  205 

91  31  .„ _ 

9132 .     .„    . 

9133 _ 

9l.34..„ 

91  3S_. . 

91,36.„ 

91  37     

9-609 

91217 
91  60S. 
91321 

9138 

91  39   

9'40._    ...,_     _.    .._. 

9141             __ 

9-317 
9V319 

91  711 
91811 
9'«07 

91  603 

Dflteted 
9t  ?19 
91207 
Oeieteo 
9123 
91  817 
91  815 
91  25 

greia 

91  321 

9-  42.                  

9143 • 

91.45 

9147 „.        „ 

91  49 

91  SO „ 

9TS1 

9:  52 " • 

91.53 . _ 

t1A«              

91.55 _...„ 

9158 

9157 „..                                       i 

9158 .... 

9159 . 

9161 

9110» 

9163.-      

8165..      „ 

91  111 
91  113 
91  115 
91117 

91  S7 

9169 j 

917a         _. ; 

91  71 

91  303 
91  209 

91  73 ,      „ „      .                      1 
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91.75 

9177 

91.79 

91.61 

91.63 

91.64 

91.85 

91.87 

91.89 

91  90 

91.91 

91.93 

9195 

91.97 

91.99 

91  too... 
91  101... 
91  102... 
91  103... 
91  104... 
91  105... 
91  107... 
91  109... 
91  115... 
91H6... 
91  117  .. 
91  119... 
91  121... 
91  123... 
91.125... 
91  127... 
91  129... 
91  161... 
91163... 
91.165... 
91  167... 
91  169... 
91  170... 
91  171... 
91  172.. 
91  173... 
91  174... 
91  ITS... 
91  181... 
91  183... 
91  165... 
91  167... 
91  189... 
91  191... 
91.193... 
91.197.. 
91  197... 
91  199... 
91200... 
91201... 
91203.. 
91205.. 
91207.. 
91.209.. 
91.211... 
91.213.. 
91.215.. 
91217.. 
91219.. 
91301.. 
91302.. 
91303.. 
91305.. 
91.306.. 
91307.. 
91306.. 
91309.. 
91.311.. 


New 


izzzj 


91  123 

91  125 

91  119 

91  121 

91  153  •no  91  169 

91707 

91.127 

91  129 

91  127 

91  13! 

91  137 

91305 

91  133 

91  135 

Deleleo 

91  139 

91  709 

91  143 

91  713 

91  141 

91  155 

91  15? 

91  159 

91173 

91175 

OeMed 

91  177 

91  179 

91  181 

91  183 

91  185 

91  187 

91  401 

91403 

91405    » 

91407 

91409 

91.415 

91  411 

91413 

91.417 

91419 

91421 

91  501 

91615 

91617 

91619 

91621 

91623 

91625 

91.627 

91629 

91631 

91633 

91635 

91637 

Deleted 

Deleted 

91  639 

91641 

91643 

91645 

Deleted 

Deleted 

91801 

91803 

91805 

91807 

91  809 

91811 

91813 

91819 

91821 

The  following  list  shows  where  the 
proposals  contained  in  this  document 
can  be  found  in  current  Part  91: 


New 

91.1  

91  1 

91.3 

91  3 

91.5 _ _ 

91  4 

91.7 „ 

91.9 

91.29 
91  31 

91  11 _ 

91  13 

918 

91  10 

91.13 

91  9 

91  15 

91  13 

91.17 

91  11 

91  19 

91  12 

ou 


Nm> 

Otd 

9121 

91.23   

91.25 

91  101 

91  103 

91  105 

- - 

9119 

9154 

91.57 

91.61 

91  .S 

91.7 

91  14 

91.21 

9165 

91  107. 

91.109 

91  111  _ 

91  1 13 I  91 .67 

91.115 * 9169 

91  117 ;  91  70 

91.119 - I  91  79 

91.123 — I  91  75 

91.125 1  91  77 

91.127 91.85 

91  127 91.89 

91 .129 „ „ I  91 .87 

91.131 - ....I  91  90 

91.133 ]  91.95 

91.135 _.._ „ j  91.97 

91.137 „ _ 91.91 


91.139 

91.141 

91  143 

91  151 

91  153  and  91.169 

91  1 55 

91  157 

91  1 59 

91  167 , 

91  171 _ .!  ! 

91  173 1  91  115 

91  175 - ~- I  91.116 

91.177 _ _ I  91  119 


91  100 

91.104 

91  102 

9122 

91.83 

91  105 

91.107 

91  109 

9123 

91.25 


91  177. 

91  179... 

91  181... 

91.183.. 

91  185... 

91  187^^^ 

91.189.. 

91  191 

91  193 

91.203.. 

91.205.. 

91.207.. 

91209. 

91.211 

91.213.. 

91215 

91J17.. 

91.219. 

91.303.. 

91.305. 

91307.. 

91309.. 

91.311.. 

91313.. 


9181 

91  121 

91.123 

91  125 

91  127 

91  129 

91,6 

91.34 

91.2 

91.27 

91  33 

91  52 

91  73 

91.32 

91.30 

9124 

91.36 

91.51 

91.71 

9193 

91  15 

91.17 

91  18 

9130 


91.315 91  40 

91  317 _ „ „ 1  91  41 

91 .319 I  91 .42 

91  321 1  91  59 

91323 1  9138 

91  401 '  91  161 


91.403... 
91.405.. 
91407... 
91409.. 
91.411... 
91.413... 
91.415... 
91.417... 
91419.., 
91421... 
91  501  . 
91603.. 
91  605  .. 
91,607... 


91,609. 

91  61 1 - _ i  91  45 


91  163 
91  165 
91  167 
91  169 
91.171 
91  172 
91  170 
91  173 
91  174 
91  175 
91  181 
9149 
91.37 
91.47 
9135 


91613.. 
91615. 
91617.. 
91619.. 
91.621.. 


91  58 
91  183 
91  185 
91  167 
91  189 

91 ,623 _ I  91  191 

91625 I  91  193 

91  627 J  91  195 

91 .629 „ 1  91 . 1 97 

91.631 - j  91  199 

91  633 _ I  91 .200 

91.635 _. _ _ I  91.201 

91.637 I  91.203 


91.803 - .....!  91  302 


91.S0S... 

81.807 

91 M9.... 
91J11.... 
91.813... 
91.815.... 
91.817... 
91.810... 
91.821... 
91  903  .. 


91  303 
91  305 
91  306 
91  3C7 
91  308 
91  56 
9155 
91309 
91,311 
9163 


List  u\  Sublet  ts.  in  14  CFK  Fdrl  91 

Air  carriers,  Aviation  safety.  Safety. 
Aircraft.  Aircraft  pilots.  Air  traffic 
control,  Liquor.  Narcotics,  Pilots. 
Airspace   ,A;r  Trn.".spo",tit,(  n.  Cargo. 
Smoking,  .Airfcrts  A:rvvorihiness 
directives  arci  ■;!:HrdH'L:s 

T'hp  Proposed  .A.mpndments 

Accordingly,  the  Federal  Aviation 
.-\dministration  proposes  to  amend  14 
CFR  Chapter  I  as  follows 

1.  In  Part  91  by  revismg  Subparts  A-F 
and  Appendices  A,  B.  and  C  to  the  part 
and  by  adding  Subparts  F-)  to  read  as 
follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

Sp«H,rii  Fi'diral  ■\\!<dtioii  Rejjuldtionh 


Subpart  A— General 

S«(. 

91.1     Applicabilily. 

91.3    Responsibility  and  authority  of  the  pilot 

in  command. 
91.5    Pilot  in  command  of  aircraft  requiring 

more  than  one  required  pilot. 
91  7  Civil  aircraft  airworthiness. 
91.9    Civil  aircraft  operating  limitations  and 

marking  requirements. 
91.11     Prohibition  against  interference  with 

crewmembers. 
91.13    Careless  or  reckless  operation. 
91.15    Dropping  objects. 
91.17    Liquor  and  drugs. 
91.19    Carriage  of  narcotic  drugs,  marihuana. 

and  depressant  or  stimulant  drugs  or 

substances. 
91.21     Portable  electronic  devices. 
91.23    Trulh-in-leasing  clause  requirement  in 

leases  and  conditional  sales  contracts. 
91.25    Aviation  Safety  Reporting  Program: 

P.-ohibition  against  usf  cf  n  ports  for 

enforr.pment  purposes 
91.27-91^      Rt  served) 
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Subpart  B— Flight  Rules 
General 

S.M 

91.101     Applii.dbiiity. 

91,103     Preriishl  atjtion. 

91.105     Flight  crewmpmbers  al  stations. 

91.107     Use  of  safely  bnits. 

91  109    Flight  mstmction:  Simulated 

insfr-jment  flight  and  certdin  flight  tests. 
91  111     Operating  near  other  aircraft. 
91.113     Right-of-way  rules:  Except  water 

operations. 
91.115    Right-of-way  rules:  Water  operations. 
91.117     Aircraft  speed. 
91.119    Minimum  safe  altitudes:  General. 
91.121     Altimeter  settings. 
91  123    Compliance  with  ATC  cleiftances 

ariu  .nstiutlions. 
91125     ATC  light  signals. 
91  127     Of.'jrdtmg  on  or  in  the  ^ir.inity  of  an 

airport:  General  rules. 
91  129     Operating  at  airports  with  operating 

control  towers. 
91131     Terminal  control  areas. 
91.133     Restricted  and  prohibited  areas. 
91  135     Positive  control  areas  and  route 

segments. 
91.137    Temporary  flight  restrictions. 
91.139     Emergency  air  traffic  rules. 
91  141     Flight  restrictions  in  the  proximity  of 

the  Presidential  and  other  parties. 
91  143     Flight  limitation  in  the  proximity  of 

space  flight  recovery  operations. 
91  14,5-91.149     |Resen,ed| 

Visual  Flight  Rules 

91  LSI     Fuel  requirements  for  flight  under 

VFR. 
91.153     VFR  flight  plan:  Information  required, 
91155     Basic  VFR  weather  minimums 
91.157     Special  VFR  weather  minimums 
91.159     VFR  cruising  altitude  or  flight  level. 
91161-911(15     IReserved) 

Instrument  Flight  Rules 

91.167     Fuel  requirements  for  flight  in  IFR 

conditions. 
91.169     IFR  flight  plan:  Information  required, 
91  171     VOR  equipment  check  for  IKR 

operations. 
91.173     ATC  clearance  and  flight  plan 

required. 
91,175    Takeoff  and  landing  under  IFR. 
91  1  "7     Minimum  altitudes  for  IFR 

operations. 
91  179     IFR  cruising  altitude  or  flight  level. 
91.181     Course  to  be  flown. 
91,183     IFR  radio  communications. 
91.185    IFR  operations:  Two-way  radio 

communications  failure. 
91  187     Operation  under  IFR  in  controlled 

airspace:  Malfunction  reports. 
91.189    Category  11  and  111  operations: 

General  operating  rules. 
91  191  Category  II  manual. 
91.193    Certificate  of  authorization  for 

certain  Category  II  operations. 
91  195-91  149     jReserved] 

Subpart  C— Equipment,  Instrument,  and 
Certificate  Requirements 

91  201      Applicability. 

91  203     Civil  aircraft:  Certifications  required. 

91  205  Powered  civil  aircraft  with  standard 
category  U.S.  airworthiness  certificates: 
Instrument  and  equipment  requirements. 

91  20-     Emergency  locator  transmitters. 


Ser 

91209     Aircraft  lights. 

91.211     Supplemental  oxygen. 

91.213    Inoperable  instruments  and 

equipment  for  multiengine  aircraft. 
91.215    ATC  transponder  and  altitude 

reporting  equipment  and  use. 
91.217    Data  correspondence  between 

automatically  reported  pressure  altitude 

data  and  the  pilot's  altitude  reference. 
91.219    Altitude  alerting  system  or  dfevice: 

Turboject-powered  civil  airplanes. 
91.221-91299     [Reserved] 

Subpart  D— Special  Flight  Operations 

91,301     Applicabihtv 

91.303    Acrobatic  flight 

91.305    Flight  test  areas. 

91.307     Parachutes  and  parachuting. 

91.309     Towing:  Gliders. 

91.311     Towing:  Other  than  under  §  91.309. 

91  313    Restricted  category  civil  aircraft: 

Operating  limitations. 
91.315    Limited  category  civil  aircraft: 

Operating  limitations. 
91.317    Provisionally  certificated  civil 

aircraft:  Operating  limitations. 
91.319    Aircraft  having  experimental 

certificates:  Operating  limitations. 
91 .321     Carriage  of  candidates  in  Federal 

elections. 
91  323     Increased  maximum  certificated 

weights  for  certain  airplanes  operated  in 

Alaska. 
91325-91,399     [Reserved] 

Subpart  E— Maintenance,  Preventive 
Maintenance,  and  Alterations 

91,401     Applicability. 

91403     General. 

91405    Maintenance  required. 

91.407    Operation  after  maintenance, 

preventive  maintenance,  rebuilding,  or 

alteration. 
91.409    Inspections. 
91.411     Altimeter  system  and  altitude 

reporting  equipment  tests  and 

inspections. 
91413    ATC  transponder  tests  and 

inspections. 
91.415    Changes  to  aircraft  inspection 

programs. 
91.417    .Maintenance  records. 
91.419    Transfer  of  maintenance  records. 
91.421     Rebuilt  engine  maintenance  records. 
91,432-91499     [Reserved] 

Subpart  F— Recoverable  Expenses  (or 
Certain  Operations 

91.501     Applicability. 
9150.3-91,599     [Reserved] 

Subpart  G — Additional  Equipment  and 
Operating  Requirements  for  Large  and 
Transport  Category  Aircraft 

91.601     Applicability. 

91.603    Aural  speed  warning  device. 

91,605    Transport  category  civil  airplane 

weight  limitations. 
91.607     Emergency  exits  for  airplanes 

carrying  passengers  for  hire. 
91  609    Flight  recorders  and  cockpit  voice 

recorders. 
91.611    Authorization  for  ferry  flight  with 

one  engine  inoperative. 
91.613     Materials  for  compartment  interiors. 
91.615    Flying  equipment  and  operating 

information. 


Sec. 

91.617    Familiarity  with  operating  limitations 

and  emergency  equipment. 
91.619    Equipment  requirements:  Over-the- 

top  or  night  VFR  operations, 
91,621     Survival  equipment  for  overwafer 

operations. 
91,623    Radio  equipment  for  overwater 

operations, 
91,625    Emergency  equipment. 
Flight  altitude  rules. 
Smoking  and  safety  belt  signs. 
Passenger  briefing. 
Shoulder  harness. 
Carry-on  baggage. 
Carriage  of  cargo. 
Operating  in  icing  conditions. 
Flight  engineer  requirements. 
Second-in-command  requirements. 
Flight  attendant  requirements, 
•91.699     ]Reserved] 


91,627 
91,629 
91,631 
91,633 
91,635 
91.637 
91.639 
91.641 
91.643 
91.645 
91 .647 


Subpart  H— Foreign  Aircraft  Operations  and 
Operations  of  U.S.-Registered  Civil  Aircraft 
to  Areas  Outside  of  the  United  States 

91.701     Applicability. 

91.703    Operations  of  civil  aircraft  of  U.S. 

registry  outside  of  the  United  States. 
91.705    Operations  within  the  North  Atlantic 

Minimum  Navigation  Performance 

Specifications  Airspace. 
91.707    Flights  between  Mexico  or  Canada 

and  the  United  States. 
91.709    Operations  to  Cuba. 
91.711     Special  rules  for  foreign  civil  aircraft. 
91.713    Operation  of  civil  aircraft  of  Cuban 

registry. 
91.715     Special  flight  authorizations  for 

foreign  civil  aircraft. 
91.717-91.799     [Reserved] 

Subpart  I— Operating  Noise  Limits 

91.801     Applicability;  Relation  to  Part  36. 
91.803    Part  125  operators:  Designation  of 

applicable  regulations. 
91.805    Final  compliance:  Subsonic 

airplanes. 
91.807     Phased  compliance  under  Parts  121. 

125.  and  135:  Subsonic  airplanes. 
91.809     Replacement  airplanes. 
91.811     Service  to  small  communities 

exemption:  Two-engine,  subsonic 

airplanes. 
91.813     Compliance  plans  and  status:  U.S. 

operators  of  subsonic  airplanes, 
91,815     Agricultural  and  fire-fighting 

airplanes:  Noise  operating  limitations, 
91,817    Civil  aircraft  sonic  boom, 
91.819    Civil  supersonic  airplanes  that  do  not 

comply  with  Part  36, 
91,821    Civil  supersonic  airplanes:  Noise 

limits, 
91.823-91.899     (Reserved] 

Subpart  J— Waivers 

91.901     Applicability, 
91.903     Policy  and  procedures, 
91.905    List  of  rules  subject  to  waiver. 
91.907-91.999    [Reserved] 

Appendix  A — Category  II  Operations: 
Manual,  Instruments,  Equipment,  and 
Maintenance 

Appendix  B — Authorizations  to  Exceed  Mach 

1  (§91,817) 
Appendix  C — Operations  in  the  North 
Atlantic  (NAT)  Minimum  Navigation 
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Performance  SpeciFications  (MN'PS) 

Airspace 
Authority:  Sees.  30r.  :ilj(a).  402,  WU.  602. 
fioa.  902.  1110.  and  1202  Federal  Aviation  A(! 
of  1958.  as  amended.  |49  U.S.C.  1348,  1354(a). 
l:"2,  1421,  1422,  1443.  1472.  1510.  and  1522); 
49  U.S.C.  106(g)(Revised  Pub.  L.  97-^49, 
|,inuar>'  21, 1983);  and  14  CFR  11.4".). 

Subpart  A — General 

$911     Applicability. 

Kxcept  as  provided  in  §  91.703.  this 
part  prescribes  rules  governing  the 
operation  of  aircraft  (other  than  moored 
balloons,  kites,  unmanned  rockets, 
unmanned  free  balloons,  and  ultralight 
vfhir.lcs  operated  in  accordance  with 
Purt  103  of  this  chapter)  within  the 
L'nited  States. 

Discussion.  One  commenter  states 
that  radio-controlled  model  aircraft. 
h.ic.g  gliders,  and  ultrali'ghts  should  be 
excluded  from  §  91.1  because  one  might 
assume  they  are  included  if  they  are  not 
specifically  excluded.  Another 
commenter  states  that  ultralights  and 
hang  gliders  should  he  included  in  the 
applicability  of  §  91.1  pending  the 
change  to  Part  105.  On  |uly  30, 1982,  the 
FAA  issued  new  Part  103  (47  FR  38770; 
September  2,  1982)  titled  ■Ultralight 
Vehicles;  Operating  Requirements"  (not 
Part  105  as  the  commenter  incorrectly 
states).  The  new  part  applies  to  both 
powered  and  unpowered  ultralight 
vehicles;  therefore,  it  is  not  appropriate 
to  include  them  in  this  notice.  The  FAA 
does  not  consider  it  necessary  to 
specifically  exclude  model  aircraft  from 
the  provisions  of  §  91.1.  Past  operating 
history  has  not  shc.vn  a  need  to  regulate 
model  aircraft.  Therefore,  there  is  no 
reference  to  them  in  any  FAR. 
Conversely,  the  exclusions  (moored 
balloons,  kites,  etc.)  are  subject  to  other 
parts  of  the  FAR  and  are  specifically 
excluded  from  Part  91  for  clarity.  In 
view  of  this,  the  com.Tient  to  specifically 
exclude  ultralight  vehicles  from  the 
applicability  of  Part  91  has  merit  and 
proposed  §  91.1  is  revised  accordingly 
Another  commenter  states  that  the 
rule  should  provide  that  a  person  not 
engaged  in  common  carriage  may  carry 
persons  or  property  and  be  reimbursed 
for  the  operation  provided  that  no  extra 
charge,  fee.  or  assessment  in  excess  of 
the  cost  of  owning,  operating,  and 
maintaining  the  aircraft  is  made.  In  lieu 
of  this  recommendation,  the  commenter 
proposes  adding  a  phrase  thwl  would 
exclude  aircraft  that  are  not  engaged  in 
air  transportation  from  the  applicability 
of  Part  91.  In  connection  with  these 
recommendations,  the  commenter  offers 
a  definition  of  business  aircraft,  or 
aircraft  used  for  business  purposes,  to 
be  included  in  Part  1  and  suggests  that 


Part  125  be  amended  to  allow  business 
aircraft  operators  to  hold  operating 
certificates  issued  under  Part  125  while 
operating  under  Part  91. 

However,  the  issue  of  reimbursement 
for  operations  conducted  under  Part  91 
is  the  subject  of  other  rulemaking  action. 
Docket  No.  22470.  and  these  com.ments 
will  be  considered  during  that 
rulemaking. 

One  commenter  suggests  dropping  the 
exclusions  from  present  §  91.1  and 
rewording  the  section  to  state  that  the 
applicability  extends  outside  the  United 
States  (U.S.)  to  operations  of  U.S.- 
registered  aircraft  anywhere,  so  long  as 
the  rules  are  not  inconsistent  with 
Annex  2  to  the  Convention  on 
International  Civil  Aviation  or 
applicable  foreign  rules.  No  justification 
for  the  recommendation  was  submitted. 
The  F.AA  considers  the  language 
proposed  in  this  recommendation  to  be 
redundant  with  the  rules  contained  in 
proposed  Subpart  H  which  provides  for 
operations  outside  of  the  U.S.     ~~. 

Accordingly,  §  91.1  is  proposed  as 
discussed. 

^  91.3     Responsibility  and  ai^thcity  ot  the 
pilot  in  command. 

(a)  The  pilot  in  command  of  an 
aircraft  is  directly  responsible  for.  and  is 
the  final  authority  as  to,  the  operation  of 
that  aircraft. 

(b)  In  an  emergency  requiring 
immediate  action,  the  pilot  in  command 
may  deviate  from  any  rule  of  this  part  to 
the  extent  required  to  meet  that 
emergency. 

(c)  F.ach  pilot  in  command  who 
deviates  from  a  rule  under  paragraph  (b) 
of  this  section  shall,  upon  the  request  of 
the  .\dministrator,  send  a  written  report 
of  that  deviation  to  the  Administrator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2120- 
0005) 

Discussion.  One  commenter  proposes 
to  add  a  paragraph  to  §  91.3  stating  that 
the  pilot  in  command  (PIC)  is 
responsible  for  operating  the  aircraft  in 
such  a  manner  that  positive  control  of 
the  aircraft  is  iiiaintained  at  all  times. 
The  FAA  does  not  agree  with  the 
proposal.  Section  91.3  currently  serves 
three  distinct  purposes:  (1)  To  establish 
the  responsibility  and  authority  for  the 
operation  of  an  aircraft;  (2)  to  provide 
authority  for  the  pilot  to  deviate  from 
any  rule  in  this  part  to  the  extent 
required  to  meet  an  emergency;  and,  (3) 
to  establish  a  provision  for  the 
Administrator  to  require  a  written  report 
from  the  pilot  in  command  if  a  deviation 
occurs.  The  FAA  considers  that  this. 
along  with  compliance  with  the  present 
regulatory  requirements  concerning  a 


PIC's  operation  of  an  aircraft,  provides 
an  appropriate  level  of  safety. 
Therefore,  further  rulemaking  in  this 
area  is  unnecessary. 

Another  commenter  suggests  deleting 
paragraph  (c)  or  adding  a  safeguard 
against  self-incrimination  by  prohibiting 
use  of  reports  submitted  in  accordance 
with  paragraph  (c)  in  any  enforcement 
action.  Paragraph  (c)  provides  a 
valuable  method  of  improving  safety  by 
identifying  areas  where  safety  problems 
occur  and  providing  data  upon  wnich 
safety  may  be  improved  by  regulatory  or 
other  means.  In  any  event,  privileges 
against  self-incrimination  do  not  apply 
to  FAA's  civil  enforcement  proceedings. 

Accordingly.  §  91.3  is  proposed 
without  change 

§91.5     Pilot  In  command  of  aircraft 
requiring  more  than  one  required  pilot. 

No  person  may  operate  an  aircraft 
that  is  type  certificated  for  more  than 
one  required  pilot  flight  crewmember 
unless  the  pilot  in  command  meets  the 
requirements  of  §  61.58  of  this  chapter. 

Discussion.  One  commenter  on  §  91.5 
recommends  expanding  the  applicability 
of  this  section  to  include  all  turbojet- 
powered  aircraft.  This  would  require 
pilots  turbojet  airplanes  certificated  for 
single-pilot  operation  to  complete  the 
annual  proficiency  check  described  in 
I  61.58,  Another  commenter  stntes  that 
the  section  should  be  deleted  and  the 
requirement  placed  in  Part  61.  Part  61 
contains,  among  other  provisions,  the 
privileges  and  limitations  of  pilot 
certificates  and  ratings.  Section  61.58 
does  not  require  the  PIC  to  have  an 
annual  proFictencv  check  before 
operation  airplanes  that  are  type 
certificated  for  operation  by  one  pilot. 
Since  Part  91  spells  out  the  general 
operating  and  P.ight  rules,  it  is  not 
appropriate  to  include  requirements 
regarding  pilot  certification  privileges 
and  limitations  as  they  pertain  to  who 
must  obtain  the  pilot  proficiency  check 
required  by  §  61.58.  The  requirement  in 
proposed  §  91.5  provides  that  no  person 
may  operate  an  aircraft  unless  the  PIC 
meets  the  requirements  of  §  61.58.  This 
is  an  operational  rule  which  places 
certain  regulatory  responsibilities  on  the 
operator  of  the  aircraft  who  may.  or  may 
not.  be  the  pilot. 

The  F.AA  proposes  io  reword  §  91.5 
for  clarity  by  deleting  the  words  "pilot 
flightcrew  consists  of  a"  and  the  word 
"who"  after  the  phrase  "pilot  in 
command." 

Accordingly,  except  for  the  editorial 
change  noted  above,  §  91. 5  is  proposed 
without  change. 
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§  9 1.7    Civil  aircraft  airworthiness. 

(a)  No  person  may  operate  a  civil 
aircraft  unless  it  is  in  an  airworthy 
condition. 

(b)  The  pilot  in  command  of  a  civil 
aircraft  is  responsible  for  determining 
whether  that  aircraft  is  in  condition  for 
safe  flight.  He  or  she  shall  discontnue 
the  ni<^ht  when  unairworthy  mechanical 
or  structural  conditions  occur. 

Discussion.  Two  commi;nters 
recommend  allowing  PIC  s  to  rely  on  the 
judgment  of  a  person  authorized  by  Part 
43  to  return  an  aircraft  to  service.  The 
FAA  considers  it  to  be  necessary  that 
the  PIC  retain  the  final  responsibility  for 
determining  if  an  aircraft  is  airworthy 
for  a  particular  flight.  This  is  particularly 
important  when  an  extended  period  of 
time  elapses  between  a  mechanic's 
return  of  an  aircraft  to  service  after 
performing  maintenance  and  the  actual 
operation  of  the  aircraft  in  flight. 
Additionally,  if  there  is  no  maintenance 
performed  since  a  previous  flight,  there 
would  be  no  need  for  a  person 
authorized  in  §  43.7  to  approve  the 
aircraft  for  return  to  service. 

One  commenter  suggests  adding  a 
new  paragraph  (c)  which  reads 
substantially  the  same  as  the  second 
sentence  of  proposed  §  91  7(b)  (current 
§  91.29(b)).  but  does  not  offer 
justification  for  the  proposed  separate 
paragraph.  Therefore,  the  commenter's 
proposal  is  not  adopted. 

Another  commenter  notes  that 
proposed  §  91.7  specifically  holds  a  PIC 
responsible  for  aircraft  airworthiness 
determinations.  The  commenter  states 
that  in  the  case  of  Part  91  operations,  it 
is  unrealistic  to  hold  a  PIC  responsible 
for  researching  such  items  as 
compliance  with  airworthiness 
directives  unless  the  PIC  is  also  the 
owner/operator.  The  commenter 
believes  that  this  section  should 
recognize  that,  in  these  circumstances. 
the  PiC  must  rely  on  documentation 
provided  by  an  operator  or  a 
maintcn.ince  facility.  The  FAA  notes 
that  the  current  language  in  the  rule 
does  not  prohibit  a  PIC.  in  determining 
airwonl.inebs  compliance,  from  utilizing 
written  documentation  such  as 
maintenance  logbooks  indicating  an 
airworthy  condition  or  a  commercial 
operator's  daily  release  form.  Therefore, 
it  is  not  necessary  to  attempt  to  list  in 
the  rule  the  various  ways  that  a  PIC 
could  reasonably  expect  to  determine  an 
aircraft's  airworthiness. 

One  commenter  suggests  including  a 
provision  for  use  of  a  minimum 
equipment  list  (MEL)  in  determining 
whether  an  aircraft  is  in  a  safe  condition 
for  flight.  At  the  present  time,  there  are 
no  provisions  for  the  use  of  an  MEL  in 


Part  91  operations.  Therefore,  it  is  not 
appropriate  to  authorize  the  use  of  an 
MEL  in  determining  if  an  aircraft  is 
airworthy. 

Accordingly,  §  91.7  is  proposed 
without  substantive  change  from 
existing  §  91.29. 

§  91.9    Civil  aircraft  operating  limitations 
and  marking  requireinents. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  person  may 
operate  a  civil  aircraft  without 
compliance  with  the  operating 
limitations  for  that  aircraft  prescribed 
by  the  certiTicating  authority  of  the 
country  of  registry. 

(b)  No  person  may  operate  a  U.S.- 
registered  civil  aircraft — 

(1)  For  which  an  airplane  or  roforcraft 
flight  manual  is  required  by  §  21.5  unless 
there  is  available  in  the  aircraft  a 
current,  approved  airplane  or  rotorcraft 
flight  manual  or  the  manual  provided  for 
in  §  121.141(b):  and 

(2)  For  which  an  eirplane  or  rotorcraft 
flight  manual  is  not  required  by  §  21.5, 
unless  there  is  available  in  the  aircraft  a 
cuiTent  approved  airplane  or  rotorcraft 
flight  manual,  approved  manual 
material,  markings,  and  placards,  or  any 
combination  thereof. 

(c)  No  person  may  operate  a  U.S.- 
register  civil  aircraft  unless  that  aircraft 
is  identified  in  accordance  with  Part  45 
of  this  chapter. 

(d)  .Any  person  taking  off  or  landing  a 
helicopter  certificated  under  Part  29  of 
this  chapter  at  a  heliport  constructed 
over  water  may  make  such  momentary 
flight  as  is  necessary  for  takeoff  or 
landing  through  the  prohibited  range  of 
the  limiting  height-speed  evelope 
established  for  the  helicopter  if  that 
flight  through  the  prohibited  range  takes 
place  over  water  on  which  a  safe 
ditching  can  be  accomplished  and  if  the 
helicopter  is  amphibious  or  is  equipped 
with  tloats  or  other  emergency  flotation 
gear  adequate  to  accomplish  a  safe 
emergency  ditching  on  open  water. 

(e)  The  airplane  or  rotorcraft  flight 
manual,  or  manual  material,  markings, 
and  placards  required  by  paragraph  (b) 
of  this  section,  must  contain  each 
operating  limitation  prescribed  for  that 
aircraft  by  the  Administrator,  incuding 
the  following: 

(1)  Powerplant  (e.g..  r.p.m.,  manifold 
pressure,  gas  temperature,  etc.). 

(2)  Airspeeds  (e.g.,  normal  operating 
speed,  flaps  extended  speed,  etc.). 

(3)  Aircraft  weight,  center  of  gravity 
and  weight  distribution,  including  the 
composition  of  the  useful  load  in  those 
combinations  and  ranges  intended  to 
ensure  thai  the  weight  and  center  of 
gravity  position  will, remain  within 


approved  limits  (e.g..  combinations  and 
ranges  of  crew.  oil.  fuel,  and  baggage). 

(4)  Minimum  flightcrew. 

(5)  Kinds  of  operations. 

(6)  Maximum  operating  altitude. 

(7)  Maneuvering  flight  load  factors. 

(8)  Rotor  speed  (for  roforcraft). 

(9)  Limiting  height-speed  envelope  (for 
rotorcraft). 

Discussion.  Three  commenters  on 
§  91.9  suggest  realigning  paragraphs  and 
some  revisions  for  clarity.  These 
comments  have  been  considered  and  a 
determination  made  that  the 
recommended  changes  do  not  add  to  the 
clarity  of  the  rule. 

One  commenter  proposes  deleting 
paragraph  (c)  because  marking 
requirements  are  covered  in  Part  45.  Part 
45  describes  what  aircraft  and  related 
products  must  be  identified  and  the 
manner  in  which  this  is  to  be  carried 
out.  It  does  not.  however,  prevent  a 
person  from  operating  an  aircraft  that  is 
not  properly  marked.  Therefore,  it  is 
appropriate  to  keep  paragraph  (c)  in 
§  91.9  to  maintain  continuity  between 
the  identification  requirements  of  Part 
45  and  the  operating  requirements  of 
Part  91, 

Another  commenter  states  that  the 
exception  to  paragraph  (d)  contained  in 
paragraph  (a)  and  the  words 
"certificated  under  Part  29  of  this 
chapter"  in  paragraph  (d)  should  be 
deleted.  The  commenter  contends  that 
this  would  put  the  exception  in 
paragraph  (e)  while  clarifying  that  Part 
27  helicopters  are  not  prohibited  from 
operating  in  the  manner  described  in 
paragraph  (d).  The  exception  contained 
in  paragraph  (a)  is  necessary  for  clarity 
and,  therefore,  is  retained  in  the 
proposed  rule.  The  proposal  to  delete 
the  reference  to  Part  29  helicopters  in 
paragraph  (d)  does  not  clarify  the 
question  as  it  applies  to  Part  27 
helicopters.  The  certification  limitations 
of  Part  27  helicopters  do  not  prohibit  the 
type  of  operation  described  in  paragraph 
(d).  However,  certain  Part  29 
helicopters,  because  they  are  transport 
category  helicopters,  are  restricted  from 
operating  outside  the  height-speed 
envelop  because  it  appears  in  the 
"Limitations"  section  of  the  approved 
rotorcraft  flight  manuals.  This  paragraph 
gives  operators  of  Part  29  helicopters  the 
regulatory  authority  to  operate  outside 
the  envelope  during  offshore  operations. 

Accordingly,  §  91.9  is  proposed 
without  change. 

§  91.1 1     Pfohiblflon  against  Interference 
with  crewmembers. 

No  person  may  assault,  threaten. 
intimidate,  or  interfere  with  a 
crewmember  the  performance  of  the 


Federal  Register   ,'   Vui    50.   N'n.  34  /  Wtunc-diiv    March  211.   1985   ,'   Proposed  Rules 


11299 


crewniember's  duties  nboard  an  aircraft 
tioing  operated. 

Discuss!u/i.  No  public  comments  were 
ifceived  for  §  91.11.  Accordingly.  §  91.11 
is  proposed  without  charge. 

§  91.13    Careless  or  reckless  operation. 

(h)  Aircraft  operations  for  the  purposr 
ofairnaviqation.  No  person  may 
operate  an  aircraft  in  a  careless  or 
reckless  manner  so  as  to  endanger  the 
life  or  property  of  another. 

(b)  Aircraft  operations  other  than  fur 
the  purpose  of  air  navigation.  No  person 
may  operate  an  aircraft,  other  than  for 
the  purpose  of  air  na\  igation,  on  any 
part  of  the  surface  of  an  airport  used  by 
aircraft  for  air  commerce  (including 
areas  used  by  those  aircraft  for 
receiving  or  discharging  persons  or 
cargo),  in  a  careless  or  reckless  manner 
so  ae  to  endanger  the  life  or  property  of 
another. 

Discussion.  Several  commenters 
recommend  deleting  paragraph  (b)  or 
combining  it  into  paragraph  (a).  Some 
commenters  also  object  to  the 
terminologj'  pertaining  to  air  navigation 
and  air  commerce.  Paragraph  (b)  states 
regulatory  requirements  which  are 
dictated  by  safety  needs  on  the  surface 
of  airports  used  by  aircraft  for  air 
commerce.  As  such,  it  currently  applies 
lo  virtually  all  airports  in  the  U.S. 

Section  91.13,  as  proposed  in  Notice 
No.  79-2A,  combmes  two  sections  in 
present  Part  91  into  one  section.  This 
was  done  to  simplify  the  rule  since  both 
sections  concern  carch^ss  or  reckless 
operation  of  aircraft.  The  distinction 
between  aircraft  operations  for  the 
purpose  of  air  navigation  and  aircraft 
operations  other  than  for  the  purpose  of 
air  navigation  is  retained  because  it 
differentiates  between  two  entirely 
different  kinds  of  operations  with 
different  intended  outcomes. 

One  commenter  recommends  adding 
"or  cause  to  be  operated"  aflnr 
"operate"  in  paragraph  (a).  The 
commenter  states  that  this  would  allow 
the  FAA  to  have  recourse  against  both 
line  persons  who  direct  aircraft  into 
other  objects  while  signaling  the  aircraft 
and  controllers  who  vector  two  aircraft 
together.  The  FAA  disagrees.  The  PIC  is 
responsible  for  operating  the  aircraft, 
including  maneuvering  it  on  the  ground. 
The  question  of  possible  recourse 
against  line  personnel  or  controllers  in 
the  event  of  a  mishap  is  one  to  be 
decided  on  an  individual  basis  and 
cannot  be  specifically  provided  for  in  an 
operating  rule. 

One  commenter  recommends  deleting 
"reckless"  from  §  91.13  but  offered  no 
compelling  justification.  This  term  has 
been  used  in  enforcement  proceedings 


for  some  time  and  the  FAA  considers  its 
concept  important  to  the  enforcement 
program. 

Another  commenter  states  that  there 
is  no  authority  in  the  FAA  Act  for  the 
FAA  to  regulate  aircraft  operations  that 
are  not  for  the  purpose  of  air  navigation. 
These  regulations  were  made  under  the 
authority  of  §§  313(a)  and  601  of  the 
Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(a)  and  1421), 

Accordingly,  §  91.13  is  proposed 
without  change  from  its  presentation  in 
Notice  No.  79-2A. 

§  91.15    Dropping  objects. 

No  pilot  in  command  of  a  civil  aircraft 
may  allow  any  object  to  be  dropped 
from  that  aircraft  in  flight  that  creates  a 
hazard  to  persons  or  property.  However, 
this  section  does  not  prohibit  the 
dropping  of  any  object  if  reasonable 
precautions  are  taken  to  avoid  injury  or 
damage  to  persons  or  property. 

Discussion.  One  commenter  on  §  91.15 
states  that  the  last  sentence  should  be 
deleted  because  the  term  "reasonable 
precautions"  is  too  ambiguous.  The  last 
sentence  is  required  for  clai  ity  and  to 
define  under  what  conditions  objects 
may  be  dropped  from  an  aircraft  in 
flight.  Past  experience  with  this 
requirement  has  not  resulted  in 
significant  safely  or  enforcement 
problems. 

Another  commenter  suggests 
relocating  §  91.15  to  Subpart  B  although 
no  justification  for  the  move  is  offered. 
The  prohibition  in  this  section  is  a 
general  prohibition  similar  to  that 
contained  in  §  91.13  and,  as  such, 
properly  belongs  in  Subpart  A. 

Accordingly,  §  91,15  is  proposed 
without  change. 

§  91.17    Liquor  and  drugs. 

(a)  No  person  may  act  as  a 
crewmember  of  a  civil  aircraft — 

(1)  Within  8  hours  after  the 
consumption  of  any  alcoholic  beverage: 

(2)  While  under  the  influence  of 
alcohol;  or 

(3)  W  hile  using  any  drug  that  affects 
his  or  her  faculties  in  any  way  contrary 
to  safety. 

(b)  Except  in  an  emergency,  no  pilot  of 
a  civil  aircraft  may  allow  a  person  who 
is  obviously  under  the  influence  of 
intoxicating  liquors  or  drugs  (except  a 
medical  patient  under  proper  care)  to  be 
carried  in  that  aircraft. 

Discussion.  There  were  no  public 
comments  on  §  91.17,  Accordingly,  the 
section  is  proposed  without  change. 


S  91  19    Carriage  o»  narcotic  drugs, 
marihuana,  and  depressant  or  stimulant 
drugs  or  substances, 

(a)  Excxpt  as  provided  in  paragraph 
(b)  of  this  section,  nn  person  may 
operate  a  civil  aircraft  within  the  United 
States  with  knowledge  that  narcotic 
drugs,  marihuana,  and  depressant  or 
stimulant  drugs  or  substances  as  defined 
in  Federal  or  Slate  statutes  are  carried 
in  the  aircraft. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  any  carriage  of  narcotic 
drugs,  marihuana,  and  depressant  or 
stimulant  drugs  or  substances 
authorized  by  or  under  any  Federal  or 
State  statute  or  by  any  Federal  or  State 
agency. 

Discussion.  There  were  no  public 
comments  on  §  91.19.  Accordingly,  the 
section  is  proposed  without  change. 

§  91.21     Portable  electronic  devices. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate,  nor  may  any  operator  or  pilot  in 
command  of  an  aircraft  allow  the 
operation  of,  any  portable  electronic 
device  on  any  of  the  following  U.S,- 
registered  civil  aircraft: 

(1)  Aircraft  operated  by  an  air  carrier 
or  commercial  operator:  or 

(2)  Any  other  aircraft  while  it  is 
operated  under  IFR. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  — 

(1)  Portable  voice  recorders: 

(2)  Hearing  aids: 

(3)  Heart  pacemakers: 

(4)  Electric  shavers:  or 

(5)  Any  other  portable  electronic 
device  that  the  operator  of  the  aircraft 
has  determined  w  ill  not  cause 
interference  with  the  navigation  or 
communication  system  of  the  aircraft  on 
which  it  is  to  be  used, 

(c)  In  the  case  of  an  aircraft  operated 
by  an  air  carrier  or  commercial  operator, 
the  determination  required  by  paragrah 
(b)(5)  of  this  section  shall  by  made  by 
the  air  carrier  or  commercial  operator  of 
the  aircraft  on  which  the  particular 
device  is  to  used.  In  the  case  of  other 
aircraft,  the  determination  may  be  made 
by  the  pilot  in  command  or  other 
operator  of  the  aircraft. 

Discussion.  One  commenter  on  §  91.21 
recommends  deleting  references  to  air 
carrier  or  commercial  operators  from  the 
section  and  placing  the  information  in 
Parts  121  and  135.  Since  Part  91  applies 
to  all  aircraft  operations,  retaining 
5  91.21  in  its  present  form  simplifies  the 
FAR  because  common  requirements  are 
not  repeated  in  other  parts 

Accordingly,  §  91.21  is  proposed 
without  change. 


§  91.23    TruttHivtcasing  clause 
rvquiramcnt  In  teases  and  conditional  sales 
contracts. 

(a)  Except  as  provided  as  provided  in 
paragraph  (b)  of  this  section,  the  parties 
to  a  lease  or  contract  of  conditional  sale 
involving  a  U.S.-registered  large  civil 
aircraft  and  entered  into  after  January  2, 
1973,  shall  execute  a  written  lease  or 
contract  and  include  therein  a  written 
fruth-in-leasing  clause  as  a  concluding 
paragraph  in  large  print,  immediately 
preceding  the  space  for  the  signature  of 
the  parties,  which  contains  the  following 
with  respect  to  each  such  aircraft: 

(1)  IdentiTication  of  the  Federal 
Aviation  Regulations  under  which  the 
aircraft  has  been  maintained  and 
inspected  during  the  12  months 
preceding  the  execution  of  the  lease  or 
contract  of  conditional  sale,  and 
certificat'on  by  the  parties  thereto 
regarding  the  aircraft's  status  of 
compliance  with  applicable 
maintenance  and  inspection 
requirements  in  this  part  for  the 
operation  to  be  conducted  under  the 
lease  or  contract  of  conditional  sale. 

(2)  The  name  and  address  (printed  or 
typed)  and  the  signature  of  the  person 
responsible  for  operational  control  of 
the  aircraft  under  the  lease  or  contract 
of  conditional  sale,  and  certification  that 
each  person  understands  that  person's 
responsibilities  for  compliance  with 
applicable  Federal  Aviation 
Regulations. 

(3)  A  statement  that  an  explanation  of 
factors  bearing  on  operational  control 
and  pertinent  Federal  Aviation 
Regulations  can  be  obtained  from  the 
nearest  FAA  Flight  Standards  district 
office. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply — 

(1)  To  a  lease  or  contract  of 
conditional  sale  when — 

(i)  The  party  to  whom  the  aircraft  is 
furnished  is  a  foreign  air  carrier  or 
certificate  holder  under  Part  121, 125, 
127. 135,  or  141  of  this  chapter:  or 

(ii)  The  party  furnishing  the  aircraft  is 
a  foreign  air  carrier,  certificate  holder 
under  Part  121, 125. 127,  or  141  of  this 
chapter,  or  a  certificate  holder  under 
Part  135  of  this  chapter  having 
appropriate  authority  to  engage  in  air 
taxi  operations  with  large  aircraft. 

(2)  To  a  contract  of  conditional  sale, 
when  the  aircraft  involved  has  not  been 
registered  anywhere  prior  to  the 
execution  of  the  contract,  except  as  a 
new  aircraft  under  a  dealer's  aircraft 
registration  certificate  issued  in 
accordance  with  §  47.61  of  this  chapter. 

(c)  No  person  may  operate  a  large 
civil  aircraft  of  U.S.  registry  that  is 
subject  to  a  lease  or  contract  of 


conditional  sale  to  which  paragraph  (a) 
of  this  section  applies,  unless — 

(1)  The  lessee  or  conditional  buyer,  or 
the  registered  owner  if  the  lessee  is  not 
a  citizen  of  the  United  States,  has 
mailed  a  copy  of  the  lease  or  contract 
that  complies  with  the  requirements  of 
paragraph  (a)  of  this  section,  within  24 
hours  of  its  execution,  to  the  FAA 
Airman  and  Aircraft  Registry.  P.O.  Box 
25082,  Oklahoma  City.  Oklahoma  73125: 

(2)  A  copy  of  the  lease  or  contract  that 
complies  with  the  requirements  of 
paragraph  (a)  of  this  section  is  carried  in 
the  aircraft.  The  copy  of  the  lease  or 
contract  shall  be  made  available  for 
review  upon  request  by  the 
Administrator;  and 

(3)  The  lessee  or  conditional  buyer,  or 
the  registered  owner  if  the  lessee  is  not 
a  citizen  of  the  United  States,  has 
notified  by  telephone  or  in  person,  the 
FAA  Flight  Standards  district  office 
nearest  the  airport  where  the  Hight 
will  originate.  Unless  otherwise 
authorized  by  that  office,  the 
notification  shall  be  given  at  least  48 
hours  before  takeoff  in  the  case  of  the 
first  flight  of  that  aircraft  under  that 
lease  or  contract  and  inform  the  FAA 
of— 

(i)  The  location  of  the  airport  of 

departure; 
(ii)  The  departure  time;  and 
(iii)  The  registration  number  of  the 

aircraft  involved. 

(d)  The  copy  of  the  lease  or  contract 
furnished  to  the  FAA  under  paragraph 
(c)  of  this  section  is  commercial  or 
financial  information  obtained  from  a 
person.  It  is,  therefore,  privileged  and 
confidential.^nd  will  not  be  made 
available  by  the  FAA  for  public 
inspection  ior  copying  under  5  U.S.C. 
552(b)(4)  unless  recorded  with  the  FAA 
under  Part  49  of  this  chapter. 

(e)  For  the  purpose  of  this  section,  a 
lease  means  any  agreement  by  a  person 
to  furnish  an  aircraft  to  another  person 
for  compensation  or  hire,  whether  with 
or  without  flight  crewmembers,  other 
than  an  agreement  for  the  sale  of  an 
aircraft  and  a  contract  of  conditional 
sale  under  section  101  of  the  Federal 
Aviation  Act  of  1958.  The  person 
furnishing  the  aircraft  is  referred  to  as 
the  lessor,  and  the  person  to  whom  it  is 
furnished  the  lessee. 

(Approved  by  the  Oifice  of  Management  and 
Budget  under  OMB  control  number  2120- 
0005]  j 

D/scussion.  Two  cbmmenters  on 
§  91.23  recommend  moving  this  section 
to  Part  47  or  Part  49.  Other  suggestions 
include  moving  the  section  to  Subpart  F 
or  G.  Part  49  does  not  provide  for 
confidentiality  of  information  filed  in 
accordance  with  requirements  of  that 
part.  The  proposed  §  91.23  will  ensure 


continued  confidentiality  of  the 
commercial  or  financial  information 
filed  in  accordance  with  that  section  as 
it  has  in  the  past.  Part  47  contains 
aircraft  registration  requirements  and, 
as  such,  is  not  an  appropriate  place  for 
the  recording  requirements  of 
commercial  or  financial  information 
contained  in  the  documents  in  question. 
As  regards  moving  the  section  to 
Subpart  F  or  G,  the  FAA  has  determined 
that  this  is  inappropriate  because  the 
requirements  contained  in  this  section 
are  administrative  and,  thus,  are 
incompatible  with  other  proposed 
subparts. 

Another  commenter  states  that  the 
section  should  remain  in  Part  91,  but 
recommends  requiring  that  a  copy  of 
Advisory  Circular  (AC)  91-37A,  Truth- 
in-Leasing,  be  attached  to  every  lease, 
contract,  or  conditional  sales  contract. 
Additionally,  every  lessee  would  be 
required  to  attest  that  he  has  read  and 
understands  the  content  of  the  circular. 
AC  91-37A  is  intended  to  be  advisory  in 
nature.  To  incorporate  it  into  the  rule 
negates  its  value  as  an  AC  and 
unnecessarily  clutters  the  regulation. 

One  commenter  recommends 
reversing  the  order  of  paragraphs  (a) 
and  (b).  and  further  recommends  making 
the  rule  applicable  to  dry  leases  and 
conditional  contracts  of  sale  alone.  The 
commenter's  proposal  to  reverse 
paragraphs  (a)  and  (b)  does  not  add 
clarity  to  the  rule.  The  proposal  to  make 
the  section  applicable  only  to  dry  leases 
and  conditional  contracts  of  sale  is 
unacceptable  since  it  would  eliminate 
the  requirement  for  writing  and  filing  wet 
leases.  The  FAA  considers  the  reasons 
for  instituting  the  requirements  for 
written  leases  and  contracts  of 
conditional  sale  (and  filing  these 
documents)  to  be  valid.  It  is  in  the 
continued  interest  of  the  public  and 
safety  in  air  commerce  to  maintain  the 
requirements  of  the  rule  in  its  present 
form. 

The  FAA  proposes  to  amend 
paragraph  (c)(1)  to  update  the  address 
information  for  the  FAA  Aircraft 
Registry  with  which  documents  are  filed 
in  accordance  with  §  91.23.  No  other 
changes  are  proposed. 

§  91.25    Aviation  Safety  Reporting 
Program:  Prohibition  against  use  ot  report 
for  enforcement  purposes. 

The  Administrator  of  the  FAA  will  not 
use  reports  submitted  to  the  National 
Aeronautics  and  Space  Administration 
under  the  Aviation  Safety  Reporting 
Program  (or  information  derived 
therefrom)  in  any  enforcement  action, 
except  information  concerning  accidents 
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or  criminal  offenses  which  are  wholly 
excluded  from  the  Program. 

Discussion.  One  com.mcnter  on  §  91.25 
recommends  putting  the  section  in  Part 
13,  Investigative  and  Enforcement 
Procedures.  The  FAA  has  determined 
that  this  section  needs  to  remain  in  Part 
91  so  that  potential  users  of  this  program 
are  aware  of  its  existence  and  the  bililt- 
in  protections  offered.  The  program 
generates  a  considerable  amount  of 
safety-related  information. 

Another  commenter  states  that  the 
sequence  of  words  "criminal  offenses" 
and  "accidents"  should  be  reversed. 
This  will  clarify  that  "criminal"  modifies 
only  the  word  "offenses"  and  not 
"accidents."  This  comment  has  merit 
and  proposed  §  91.25  is  revised 
accordingly. 

§91.27-91.99     IReservedl 

Subpart  B— Flight  Rules 

General 

§91.101     Applicability. 

This  subpart  prescribes  flight  rules 
governing  the  operation  of  aircraft 
within  the  United  States. 

Discussion.  No  public  comments  were 
received  for  §  91.101.  Accordingly, 
§  91.101  is  proposed  without  change. 

§91.103    Preflight  action. 

Each  pilot  in  command  shall,  before 
beginning  a  flight,  become  familiar  with 
all  available  information  concerning 
that  flight.  This  information  must 
include — 

(a)  For  a  flight  under  IFR  or  a  flight 
not  in  the  vicinity  of  an  airport,  weather 
reports  and  forecasts,  fuel  requirements, 
alternatives  available  if  the  planned 
flight  cannot  be  completed,  and  any 
known  traffic  delays  of  which  the  pilot 
in  command  (PIC)  has  been  advised  by 
ATC: 

(b)  For  any  flight,  runway  lengths  at 
airports  of  intended  use,  and  the 
following  takeoff  and  landing  distance 
information: 

(1)  For  civil  aircraft  for  which  an 
approved  airplane  or  rotorcraft  flight 
manual  containing  takeoff  and  landing 
distance  data  is  required,  the  takeoff 
and  landing  distance  data  contained 
therein;  and 

(2)  For  ci\  il  aircraft  other  than  those 
specified  in  subparagraph  (1)  of  this 
paragrph,  other  reliable  information 
appropriate  to  the  aircraft,  relating  to 
aircraft  performance  under  expected 
values  of  airport  elevation  and  runway 
slope,  aircraft  gross  weight,  and  wind 
and  temperature. 

Discussion.  Several  commenters 
recommend  incorporating  more  items  for 


the  PIC  to  check  during  the  preflight 
action.  Suggestions  range  from  requiring 
a  preflight  check  of  all  maintenance 
records  (to  include  compliance  with 
airworthiness  directives  and  inspection 
requirements)  to  checking  Notams, 
lubricant  quantities,  and  that  current 
charts  will  be  used.  The  FAA  has 
determined  that  it  would  be  impractical 
to  cover  every  exigency  and  the  current 
items  are  deemed  sufficient. 
Additionally,  as  technology  and  the 
national  airspace  requirements  change, 
constant  amendment  of  the  rule  would 
be  required  to  update  it.  The  first 
sentence  in  §  91.103  specifically  requires 
the  PIC  to  become  familiar  with  all 
available  information  concerning  a 
flight.  This,  in  effect,  encompasses  the 
items  proposed  for  inclusion  by  the 
commenters. 

One  commenter  suggests  making  one 
general  statement  similar  to  the  present 
first  sentence  in  §  91.103  and  deleting 
the  remainder  of  the  section.  The  items 
addressed  in  paragraphs  (a)  and  (b) 
previously  have  been  incorporated  into 
the  rule  to  enhance  the  safety  of  certain 
types  of  operations  by  specifically 
requiring  certain  PIC  preflight  actions. 
The  reasons  for  requiring  that  these 
specific  actions  remain  in  the  rule  are 
valid;  therefore,  paragraphs  (a)  and  (b) 
are  retained  in  the  present  notice. 

One  commenter  recommended  that 
"and  any  known  traffic  delays  of  which 
he  has  been  advised"  be  deleted  from 
§  91.103  because  such  information  is  not 
being  made  available  to  Part  91 
operators.  The  requirement  remains 
valid  for  the  reasons  previously 
discussed. 

Accordingly.  §  91.103  is  proposed 
without  change. 

§  91.105    Flight  crewmembers  at  stations. 

(a)  During  takeoff  and  landing,  and 
while  en  route,  each  required  flight 
crewmember  shall — 

(1)  Be  at  his  or  her  station  unless  the 
absence  is  necessary  to  perform  duties 
in  connection  with  the  operation  of  the 
aircraft  or  in  connection  with 
physiological  needs;  and 

(2)  Keep  his  or  her  safety  belt  fastened 
while  at  his  or  her  station. 

(b)  Each  required  flight  crewmember 
of  a  U.S. -registered  civil  airplane  shall, 
during  takeoff  and  landing,  keep  the 
shoulder  harness  fastened  while  at  his 
or  her  station.  This  paragraph  does  not 
apply  if — 

(1)  The  seat  at  the  crewmembers 
station  is  not  equipped  with  a  shoulder 
harness:  or 

(2)  The  crewmember  would  be  unable 
to  perform  required  duties  with  the 
shoulder  harness  fastened. 


Discussion.  One  commenter  offers  a 
revised  version  of  §  91.105  without  any 
•further  explanation.  An  analysis  of  the 
proposal  indicates  that  it  does  not  add 
to  the  clarity  of  the  rule  and  operating 
experience  does  not  indicate  a  need  to 
clarify  the  rule. 

Another  commenter  recommends 
combining  the  takeoff  and  landing 
safety  belt  and  shoulder  harness 
requirements  into  paragraph  (a)  and 
amending  paragraph  (b)  to  require  that 
shoulder  harnesses  be  worn,  if 
available,  by  required  Oight 
crewmembers  while  en  route  and  the 
shoulder  harness  doesn't  interfere  with 
their  duties.  The  commenter  also 
proposes  to  amend  paragraph  (b)  to 
state  that  required  flight  crewmembers 
could  leave  their  station  in  connection 
with  the  performance  of  duties  related 
to  the  safety  of  Plight  instead  of  the 
present  requirement  that  such  absence 
be  in  connection  with  the  operation  of 
the  aircraft.  The  proposal  to  lequire 
shoulder  harnesses  to  be  worn  while  en- 
route  is  not  justisfied  by  the  commenter. 
nor  can  the  FAA  justify  imposing  this 
additional  requirement.  With  regard  to 
substituting  the  term  "safety  in  flight" 
for  "operation  of  the  aircraft."  the 
commenter  again  does  not  justify  the 
proposal.  Required  fiight  crewmembers 
should  be  at  their  station  except  as 
provided  in  the  current  rule.  The  PIC  is 
granted  deviation  authority  under  §  91.3 
should  it  be  necessary  for  a 
crewmember  to  leave  a  station  in 
connection  with  the  safety  of  the  flight 
during  an  emergency.  Historically,  there 
has  not  been  a  problem  with  the 
requirements  of  the  rule  or  its  clarity, 
and  the  commenters  proposal  does  not 
add  to  the  clarity  of  the  present  rule. 
Another  commenter  states  that  the 
w^ord  "seat"  should  be  changed  to 
"safety"  in  paragraph  (a'i(2|  to  make  the 
terminolog\'  consistent  with  S§  91.107, 
91.205.  and  91.905.  This  comment  has 
merit  and  proposed  paragraph  (a)(2)  is 
revised  to  incorporate  the  change. 

One  commenter  states  that  "aircraft" 
was  used  instead  of  "airplane"  in  the 
first  sentence  of  §  91.1C5(b)  as  it 
appeared  in  Notice  No.  79-2A.  The 
commenter  correctly  points  out  that  this 
is  a  substantive  change  which  expands 
the  applicability  of  the  rule  to  other 
categories  of  aircraft.  The  word 
"aircraft"  was  used  in  error  and 
proposed  paragraph  (b)  is  changed 
accordingly. 

§91.107    Use  of  safety  belts. 

(a)  No  pilot  ma\  take  off  a  U.S.- 
registered  civil  aircraft  (except  an 
airship  or  free  balloon  that  incorporates 
a  basket  or  gondola)  unless  the  pilot  in 
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command  of  that  aircraft  ensurps  thai 
e.ir.h  person  on  board  is  briefed  on  how 
to  fasten  and  unfasten  that  person  s 
safety  belt.  The  pilot  in  command  shail 
ensure  that  each  person  on  board  has 
been  notified  to  fasten  his  or  hn  s^ifety 
belt  before  takeoff  or  landing. 

(b)  Diiring  the  takeoff  and  landing  of  a 
U.S.-registered  civil  aircraft  (except  an 
airship  or  a  free  balloon  that 
incorporates  a  basket  or  gondola)  each 
person  on  board  that  aircraft  must 
occupy  an  approved  seat  or  berth  with  a 
safety  belt  properly  secured  about  that 
person.  However,  a  person  who  h;)s  not 
reached  his  or  her  second  birthday  may 
be  held  by  an  adult  who  is  occupying  an 
approved  seat  or  berth,  and  a  person  on 
board  for  the  purpose  of  engaging  in 
sport  parachuting  may  use  the  floor  of 
the  aircraft  as  a  seat. 
/    (c)  This  section  does  not  apply  to 
f  operations  conducted  under  Part  121. 
\^125.  or  135  of  this  chapter.  Para><r.iph  (b) 
of  this  section  does  not  appiv  to  persons 
subject  to  §  91.105 

Discussion.  One  comnienter  states 
that  paragraph  (b)  should  be  amended  to 
rcqure  the  PIC  to  ensure  that  each 
person  has  fastened  his  or  her  safety 
belt.  The  PIC  is  involved  with  many 
duties  directly  related  to  the  safe 
operation  of  the  aircraft  immediatjiv 
before  a  takeoff  or  landing.  To  ensu;e 
thai  passengers  have  fastened  their 
safety  belts  would  require  continual 
surveillance  by  the  PIC  to  determine  the 
status  of  the  safety  belts  during  these 
periods.  This  is  an  operational  and,  m 
some  aircraft,  a  physical  impossibility. 
Operating  experience  has  shown  that 
the  requirement  for  the  PIC  to  ensure 
that  each  person  has  been  notified  to 
fasten  his  or  her  safety  belt  is  adequate 

On  commentor  states  thyl  removal  in 
Notice  No.  79-2A  of  the  introductory 
phrase  "Unless  otherwise  authorized  by 
the  Administrator"  constitutes  a 
substantive  change.  The  comnienter 
wants  the  words  reinstated  in  §  91.107 
because  J  91.905  conl^iins  references  to 
other  sections  which  do  not  contain  the 
same  exception.  The  FAA  does  nut 
agree  The  sections  listed  in  §  91.905  are 
all  subjt'cl  to  waiver  as  provided  by  the 
FAR.  Many  of  them  appear  randomly  in 
Part  91,  whereas  others  are  grouped 
together  as  in  Subpart  B  of  present  Pari 
91. 

In  the  latter  case,  §  91.63  of  present 
Part  91  contains  the  waiver  authority  for 
all  uf  the  s.Ttions  in  that  subpart. 
Deleting  the  waiver  authority  from 
proposed  §  91.107  and  incorporating  it 
into  §  91  9<15  does  not  constitute  a 
change  of  the  waiver  authority  as  it 
pertains  to  §  91.107. 


Another  commenter  proposes  to 
delete  paragraphs  (a|  and  (b)  and  to  add 
a  sentence  to  paragraph  (c)  requiring  the 
pilot  to  ensure  that  each  person  is 
briefed  on  the  operation  of  his  or  her 
safety  belt  and  that  notification  is  given 
to  fasten  it.  To  amend  the  section  in  the 
manner  suggested  would  result  in  loss  of 
clarity.  Paragraphs  (a)  and  (b)  describe 
requirements  pertaining  to  safety  belts. 
whereas  paragraph  (c)  deals  with  the 
manner  in  which  each  pei-son  on  board 
an  aircraft  must  be  seated  during  takeoff 
and  landing. 

This  commenter  is  concerned  about 
the  redundant  words  in  paragraphs  (a) 
and  (b).  Since  both  paragraphs  contain 
the  same  reference  to  U.S.-registered 
civil  aircraft  (except  an  airship  or  a  free 
balloon  that  incorporates  a  basket  or 
gondola),  the  FAA  agrees  that  the 
regulatory  requirements  of  the 
paragraphs  can  be  consolidated  into  one 
paragraph  without  compromising  the 
intent  of  the  rule.  Accordingly, 
paragraph  (a)  is  revised  to  incorporate 
the  provisions  of  paragraph  (b). 
Paragraphs  (c)  and  (d)  are  redesignated 
as  (b)  and  (c)  and  the  reference  to 
paragraph  (c)  is  changed  to  (b)  in  the 
proposed  paragraph  (c|. 

The  word  "approved"  has  been 
inserted  before  the  words  "seat  or 
berth"  where  they  appear  in  paragraph 
(b).  This  is  intended  to  clarify  the  rule 
and  prevent  the  use  of  nonapproved 
seats  or  berths  such  «s  suitcases,  cargo, 
etc. 

§  91.109    Flight  Instruction;  Simulated 
instrument  flight  and  certain  flight  tests 

(a)  No  person  m.iy  operate  a  civil 
aircraft  (except  a  manned  free  balloon) 
that  is  being  used  for  flight  instruction 
unless  that  aircraft  has  fully  functioning 
dual  controls.  However,  instrument 
flight  instruction  may  be  given  in  a 
single-engine  airplane  equipped  with  a 
single,  functioning  throwover  control 
wheel  in  place  of  fixed,  dual  controls  of 
the  elevator  and  ailerons  when — 

(1)  The  instructor  has  determined  that 
the  flight  can  be  conducted  safely;  and 

[2]  The  person  manipulafirg  the 
controls  h.is  at  l<>ast  a  private  pilot 
certificate  with  appropriate  category 
and  class  ratings. 

(b)  No  person  may  operate  a  civil 
aircraft  in  simulated  instrument  flight 
unless — 

(1)  An  appropriately  rated  pilot 
occupies  the  other  control  seal  as  safety 
pilot; 

(2)  The  safety  pilot  has  adequate 
vision  forward  and  to  each  side  of  the 
aircraft,  or  a  competent  observer  in  the 
aircraft  adequately  supplements  the 
vision  of  the  safety  pilot;  and 


(3)  Except  in  the  case  of  lighter-lhan 
air  airciraft,  that  aircraft  is  equipped 
with  fully  functioning  dual  controls. 
However,  simulated  instrument  flight 
may  be  conducted  in  a  single-engine 
airplane',  equipped  with  a  single, 
functioning,  throwover  control  wheel,  in 
place  of  fixed,  dual  controls  of  the 
elevator  and  ailerons,  when — 

(i)  The  safely  pilot  has  determined 
that  the  flight  can  be  conducted  safely: 
and 

(ii)  The  person  manipulating  the 
controls  has  at  least  a  private  pilot 
certificate  with  appropriate  category 
and  class  ratings. 

(c)  No  person  may  operate  a  civil 
aircraft  thai  is  being  used  for  a  flight  lest 
for  an  airline  transport  pilot  certificate 
or  8  class  or  type  rating  on  that 
certificate  or  for  a  Part  121  proficiency 
flight  test  unless  the  pilot  seated  at  the 
controls,  other  than  the  pilot  being 
checked,  is  fully  qualified  to  act  as  pilot 
in  command  of  the  aircraft. 

Didcussion.  One  commenter  states 
that  full-functioning  dual  controls  should 
be  required  for  all  simulated  Instrument 
Flight  Rules  (IFR)  practice  with  a  safety 
pilot  and  IFR  instruction.  Past  operating 
experience  since  the  use  of  throwover 
control  wheels  has  been  permitted  in 
single-engine  airplanes  does  not  indicate 
that  the  proposed  change  is  necessary. 

Another  commenter  recommends 
consolidating  subparagraph  (B)(3)(i)  and 
(ii)  into  subparagraphs  (a)(1)  and  (2). 
The  paragraphs  cannot  be  consolidated 
because  tkey  refer  to  two  different  kinds 
of  operations.  Paragraph  (a)  contains 
certain  requirements  that  pertain  to  the 
operation  of  an  aircraft  for  the  purpose 
of  flight  instruction.  Paragraph  (b)  refers 
to  operations  conducted  with  a  safety 
pilot  on  board  while  another  pilot  is 
manipulating  the  controls  under 
simulated  instrument  meteorological 
conditions.  The  specific  requirements 
are  clearly  stated  for  each  type  of 
operation  and  must  remain  so  for  clarity 
and  in  the  interest  of  safety. 

One  commenter  states  that  the  term 
"single-engine"  in  paragraphs  (a)  and 
|b)(3)  should  be  deleted  so  that  a 
throwover  control  wheel  can  be  u.<:ed  in 
all  airplanes.  The  commenter's 
recommendation  to  permit  use  of  a 
throwover  control  wheel  in  multicngine 
airplanes  while  conducting  instrument 
flight  instruction  or  simulated 
instrument  flight  with  a  safety  pilot  on 
board  would  not  ensure  an  acceptable 
level  of  safety.  This  can  only  be  ensured 
by  requiring  fully  functioning  du.d 
controls  in  multiengine  airplanes.  The 
complexity  and  unique  operating 
characteristics  of  these  airplanes  makes 
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it  imperative  that  the  instructor  or  safety 
pilot  be  able  to  take  over  full  control 
immediately  when  the  need  arises. 

The  same  commenter  recommends 
moving  §  91.109  to  Subpart  D.  Subpart  B 
contains  flight  rules  while  Subpart  D 
concerns  operating  rules.  Since  this 
section  is  essentially  a  flight  rule,  it  is 
retained  in  Subpart  B. 

Several  commenters  wanted  one  or 
more  terms  defined  in  the  rule. 
However,  past  operating  experience 
indicates  that  the  rule  is  clear  as 
currently  drafted  and  further  change  is 
unnecessary. 

Accordingly,  §  91.109  is  proposed 
without  change, 

§91.111    Operating  near  other  aircraft 

(a)  No  person  may  operate  an  aircraft 
so  close  to  another  aircraft  as  to  create 
a  collision  hazard. 

(b)  No  person  may  operate  an  aircraft 
in  formation  flight  except  by 
arrangement  with  the  pilot  in  command 
of  each  aircraft  in  the  formation. 

(c)  No  person  may  operate  an  aircraft, 
carrying  passengers  for  hire,  in 
formation  flight. 

Discussion.  One  commenter  states 
that  paragraph  (c)  should  exclude 
balloon  operations  in  formation  flight 
from  not  carrying  passengers  for  hire. 
The  commenter  contends  that  collisions 
between  balloons  are  unlikely  and  are 
not  dangerous  when  they  do  occur. 
Further,  multiple-balloon  launchings  are 
more  colorful  and  exciting  for 
passengers  and  onlookers.  The  FAA  has 
determined  that  all  aircraft  should  be 
covered  by  this  paragraph,  including 
balloons,  to  provide  a  high  level  of 
safety. 

Two  commenters  suggest  that 
paragraph  (d)  be  moved  to  §  91.123.  The 
FAA  agrees  that  this  paragraph  is  more 
appropriate  in  §  91.123  because  its 
application  concerns  "clearances  and 
instructions"  by  ATC.  Therefore, 
§  91.111  is  proposed  with  deletion  of 
paragraph  (d),  which  is  moved  to 
§  91.123.  No  other  substantive  changes 
for  this  section  are  proposed. 

§  91.113     Right-of-way  rules:  Except  water 
operations. 

(a)  Inapplicability.  This  section  does 
not  apply  to  the  operation  of  an  aircraft 
on  water. 

(b)  General.  When  weather  conditions 
permit,  regardless  of  whether  an 
operation  is  conducted  under  instrument 
flight  rules  or  visual  flight  rules, 
vigilance  shall  be  maintained  by  each 
person  operating  an  aircraft  so  as  to  see 
and  avoid  other  aircraft.  When  a  rule  of 
this  section  gives  another  aircraft  the 
right  of  way.  the  pilot  shall  give  way  to 


that  aircraft  and  may  not  pass  over, 
under,  or  ahead  of  it  unless  well  clear. 

(c)  In  distress.  An  aircraft  in  distress 
has  the  right-of-way  over  all  other  air 
traffic. 

(d)  Coverging.  When  aircraft  of  the 
same  category  are  converging  at 
approximately  the  same  altitude  (except 
head-on,  or  nearly  so),  the  aircraft  to  the 
other's  right  has  the  right-of-way.  If  the 
aircraft  are  of  different  categories — 

(1)  A  balloon  has  the  right  of  way  over 
any  other  category  of  aircraft; 

(2)  A  glider  has  the  right  of  way  over 
an  airship,  airplane,  or  rotorcraft;  and 

(3)  An  airship  has  the  right-of-way 
over  an  airplane  or  rotorcraft. 

However,  an  aircraft  towing  or 
refueling  other  aircraft  has  the  right-of- 
way  over  all  other  engine-driven 
aircraft. 

(e)  Approaching  head-on.  When 
aircraft  are  approaching  each  other 
head-on,  or  nearly  so,  each  pilot  of  each 
aircraft  shall  alter  course  to  the  right. 

(f)  Overtaking.  Each  aircraft  that  is 
being  overtaken  has  the  right-of-way 
and  each  pilot  of  an  overtaking  aircraft 
shall  alter  course  to  the  right  to  pass 
well  clear, 

(g)  Landing.  Aircraft.  w'hiTe~oirflTT»l — __ 
approach  to  land  or  while  landing,  have 
the  right-of-way  over  other  aircraft  in 
flight  or  operating  on  the  surface,  except 
that  they  shall  not  take  advantage  of 
this  rule  to  force  an  aircraft  off  the 
runway  surface  which  has  already 
landed  and  is  attempting  to  make  way 
for  an  aircraft  on  final  approach.  When 
two  or  more  aircraft  are  approaching  an 
airport  for  the  purpose  of  landing,  the 
aircraft  at  the  lower  altitude  has  the 
right  of  way,  but  it  shall  not  take 
advantage  of  this  rule  to  cut  in  front  of 
another  which  is  on  final  approach  to 
land  or  to  overtake  that  aircraft. 

Discussion.  One  commenter  on 
§  91.113  states  that  the  first  sentence  in 
paragraph  (f]  should  be  amended  so  that 
aircraft  on  final  approach  shall  not  take 
advantage  of  the  rule  to  force  another 
aircraft  that  has  landed,  and  that  is 
attempting  to  make  way  for  another 
landing  aircraft,  off  the  runway  surface. 
The  recommendation  has  merit  and  is 
proposed  in  this  notice.  The  amendment 
will  clarify  who  has  the  right-of-way 
when  it  is  necessary  for  an  aircraft  to 
taxi  back  on  the  runway  before  exiting 
the  runway.  The  FAA  proposes  to 
relocate  paragraph  (g)  at  the  beginning 
of  §  91.113  to  clarify  the  applicability  of 
this  section  without  requiring  the  reader 
to  read  the  entire  section.  The 
paragraphs  are  re-designated 
accordingly.  No  other  changes  are 
proposed  for  this  section. 


§91.115    Right-of-way  rules:  Water 
operations. 

(a)  General.  Each  person  operating  an 
aircraft  on  the  water  shall,  insofar  as 
possible,  keep  clear  of  all  vessels  and 
avoid  impeding  their  navigation,  and 
shall  give  way  to  any  vessel  or  other 
aircraft  that  is  given  the  right-of-way  by 
any  rule  of  this  section. 

(b)  Crossing.  When  aircraft,  or  an 
aircraft  and  a  vessel,  are  on  crossing 
courses,  the  aircraft  or  vessel  to  the 
other's  right  has  the  right-of-way. 

(c)  Approaching  hecd-pn.  When 
aircraft,  or  an  aircraft  and  a  vessel,  are 
approaching  head-on  or  nearly  so.  each 
shall  alter  its  course  to  the  right  to  keep 
well  clear. 

(d)  Overtaking.  Each  aircraft  or  vessel 
that  is  being  overtaken  has  the  right-of- 
way,  and  the  one  overtaking  shall  alter 
course  to  keep  well  clear. 

(e)  Special  circumstances.  When 
aircraft,  or  an  aircraft  and  a  vessel, 
approach  so  as  to  involve  risk  of 
collision,  each  aircraft  or  vessel  shall 
proceed  with  careful  regard  to  existing 
circumstances,  including  the  limitations 
of  the  respective  craft. 

Discussion.  One  commenier  suggested 
that  the  proposed  §  91.115  be  changed  to 
"■hrmmije  applicability  to  aircraft  so  as  to 
avoid  the  Impression  that  boat  operators 
will  conform  to  an  unknown  regulation. 
The  right-of-way  rules  contained  in  this 
section  parallel  U.S.  Coast  Guard 
regulations  on  the  same  subject. 
Therefore,  water  right-of-way 
determinations  should  be  the  same 
regardless  of  the  regulatory  reference. 
Accordingly,  the  section  is  proposed 
without  change. 

§91.117    Aircraft  speed. 

(a)  .No  person  may  operate  an  aircraft 
below  10.000  feet  MSL  at  an  indicated 
airspeed  of  more  than  250  knots  (288 
m.p.h.). 

(b)  Unless  otherwise  authorized  or 
required  by  ATC,  no  person  may 
operate  an  aircraft  within  an  ahf-port 
traffic  area  at  an  indicated  airspeed  of 
more  than  200  knots  (230  m.p.h.). 

Paragraph  (b)  does  not  apply  to  any 
operations  within  a  terminal  control 
area.  Such  operations  shall  comply  with 
paragraph  (a)  of  this  section. 

(c)  No  person  may  operate  an  aircraft 
in  the  airspace  underlying  a  terminal 
control  area,  or  in  a  VFR  corridor 
designated  through  a  terminal  control 
area,  at  an  indicated  airspeed  of  more 
that  200  knot  (230  m.p.h.). 

(d)  If  the  minimum  safe  airspeed  for 
any  particular  operation  is  greater  than 
the  maximum  speed  prescribed  in  this 
section,  the  aircraft  ma\  be  operated  at 
that  minimum  speed. 
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Discussion.  Several  comments  were 
received  on  this  section.  One  commenter 
suoj^ests  th;it  paragrdph  (h)  exrlude 
Croup  1  TCA  airspace  from  the  2.')0  knot 
speed  limitation.  The  FAA  agrees  that 
the  proposal  does  reflect  a  benefit  for 
certain  users  since  it  would  provide  a 
savings  of  lime  and  fuel.  However,  the 
present  TCA  altitude  and  size 
configurations  do  not  allow  uniform 
application  of  speeds  in  excess  of  2.tO 
knots  at  this  time. 

One  commenter  suggests  that  'lO.aw 
feel  MSL"  in  paragraph  (a)  be  changed 
to  "12.500  feet  MSL"  The  FAA 
considers  that  the  present  altitude  of 
10.000  feet,  along  with  other  regulations 
in  Part  91  (such  as  the  increased 
visibility  and  cloud  clearance 
requirements  in  §  91.155)  provides  for  an 
iippropriafe  level  of  safety,  and 
additional  regulatory  restrictions  with 
their  associated  economic  impacts  are 
not  necessary  at  this  time. 

One  commenter  suggests  that  ATC  be 
given  the  authority  to  approve  speeds  in 
excess  of  2.50  knot.i  below  10.000  feet 
MSL  However  much  information  not 
always  avaii.ible  to  ATC  is  necessary 
for  this  authorization,  and.  therefore, 
does  not  consider  ATC  the  appropriate 
source  for  authorization.  One 
commenter  suggests  that  authorization 
by  the  Administrator  to  deviate  from 
paragraph  (a)  be  restored  in  this 
regulation.  Auihorization  by  the 
Administrator  to  deviate  from  this 
section  is  covered  under  Subpart  |. 
Therefore,  it  is  unnecessary  to  restate 
ihe  authorization  in  paragraph  (a). 

One  commenter  suggests  that  the  156 
knot  speed  in  paragraph  (b)  be  changed 
to  155  knots  because  if  would  be  easier 
to  re.Tiember.  Two  commenters  si:!^,Cf»sf 
that  the  speeds  in  paragraphs  (b)(1)  and 
[1]  be  combined  to  a  common  speed  of 
200  knots  for  reciprocating  and  turbine- 
powered  aircraft.  The  FAA.  in  the  latter 
instance,  finds  that  d.fTerent  speeds 
based  on  type  of  powerplanl  are  no 
longer  valid.  The  2()0-knot  iiaiit  was 
adopted  to  accommodale  the  advent  of 
turbine  powered  aircraft  whJLh  could 
not  operate  at  the  then  existent  1.56-knol 
m.iximum  speed.  Inasmuch  as  turbine- 
powered  aircraft  are  now  as 
commonplace  as  reciprocating  engine 
aircraft,  a  sinijle  prescribed  maximum 
speed  of  200  knots  is  appropriate.  The 
V.\A  concurs  with  the  latter  suggestion 
and  paragriph  (b)  is  changed  tu  reflect 
this  proposal  for  simplification  nnd 
commonality.  Theref jre.  the  s-iggestion 
to  change  156  knots  to  155  knots 
becomes  moot. 

Accordinsly.  this  section  is  proposed 
with  only  the  change  noted  in  paragraph 
lb). 


§91.119    Minimum  safe  aititudes:  General. 

Fjccept  when  neecessary  for  takeoff  or 
landing,  no  person  may  operate  an 
aircraft  below  the  following  altitudes: 

(a)  Anynhere.  An  altitude  allowing,  if 
a  power  unit  fails,  an  emergency  landing 
without  undue  hazard  to  persons  or 
property  on  the  surface. 

(b)  Over  congested  areas.  Over  any 
congested  area  of  a  city.  town,  or 
settlement,  or  over  any  open  air 
assembly  of  persons,  an  altitude  of  1.000 
feet  above  the  highest  oLstacle  within  a 
ho.-izontal  radius  of  2,000  feet  of  the 
aircraft. 

(c)  Over  other  than  con^^es ted  areas. 
An  altitude  of  500  feet  abcjve  the 
surface,  except  over  open  water  or 
sparsely  populated  areas.  In  those 
cases,  the  aircraft  may  not  be  operated 
closer  than  500  feet  to  any  person, 
vessel,  vehicle,  or  structure. 

(d)  Helicopters.  Helicopters  may  be 
operated  at  less  than  the  minimums 
prescribed  in  paragraph  (b)  or  (c)  of  this 
section  if  the  operation  is  conducted 
withoput  hazard  to  persons  or  property 
on  the  .surface.  In  addition,  each  person 
operating  a  helicopter  shall  comply  with 
any  routes  or  altitudes  specifically 
prescribed  for  helicopters  by  the 
Administrator.         j 

Discussion.  Two  commenters  suggest 
that  "congested  areas  "  is  too  ambiguous 
and  not  definitive.  The  FAA  has 
determined  that  the  present  language  is 
adequate  in  terms  of  general 
understanding  and  enforceability. 

One  com.menter  suggests  that 
paragraph  (c)  deals  with  "proximity"  to 
areas  and,  therefore,  wording  should  be 
changed  to  reflect  this  idea.  The  FAA 
considers  this  unnecessary  verbiage  and 
inappropriate. 

One  commenter  suggests  that 
piragraph  (c)  be  rewritten  to  eliminate 
the  500-foot  altitude  requirement  since 
the  overall  5(X3-foot  distance 
requirement  eliminates  the  need  for  this 
restriction.  However,  the  altitude  of  500 
feet  is  necessary  since  the  500-foot 
distance  requirement  from  "any  person 
vessel,  vehicle,  or  structure"  applies 
only  over  sparsely  populated  arpas  or 
open  water. 

One  commenter  on  §  91.119  suggests 
that  paragraph  (d)  be  deleted.  However, 
since  this  paragraph  allows  for  the 
unique  operating  characteristics  of 
helicopters,  it  should  be  retained. 

Another  commenter  suggests  that 
"helicopter"  be  changed  to  "rotorcraft" 
in  paragraph  (d).  The  present  wording 
should  be  retained  since  all  rotorcraft  do 
not  have  the  unique  operating 
characteristics  of  helicopters  necessary 
to  apply  this  paragraph. 


Another  commenter  on  §  91.119 
suggested  a  rewording  of  subparagraph 
(d)  to  make  it  clear  that  routes  and 
altitudes  are  not  prescribed  for  all 
helicopter  operations.  The  FAA  agrees 
with  the  suggestion.  This  can  be 
achieved  by  simply  inserting  the  word 
"any"  between  the  existing  words 
"with"  and  "routes."  This  change  is 
reflected  in  the  proposed  §  91.119(d). 

One  commenter  on  §  91.119  suggests 
that  paragraph  (d)  be  deleted  because 
low  flying  helicopters,  having  a  high 
sink  rate  and  no  appreciable  glide  an.Hle, 
are  a  hazard:  and  because  they  arc 
noisy.  The  FAA  does  not  agree.  The  rule 
already  requires  that  any  aircraft  be 
operated  at  an  altitude  that  allows  an 
emergency  landing,  if  a  powerplanl  fails, 
without  undue  hazard  to  persons  or 
property  on  the  surface.  This  provision 
applies  to  helicopters  even  though  the,\ 
may  be  operated  at  altitudes  lower  than 
the  minimum  prescribed  for  other 
aircraft.  With  reg.ird  to  the  matter  of 
noise,  the  provisions  of  this  section  arc 
intended  to  establish  minimum  altitudes 
for  safety  and  were  never  intended  to 
address  noise  issues.  Establishing 
minimum  altitudes  based  on  noise 
would  require  various  altitudes  based 
on  the  amount  of  noise  generated  by 
various  types  of  aircraft  and  would 
result  in  an  unacceplably  complex 
regulation. 

One  commenter  proposes  to  include 
free  balloons  in  paragraph  (ri)  because 
balloons  typically  launch  and  land  at 
off-airport  locations.  The  commenter 
contends  that  if  a  descent  for  landing 
has  to  be  aborted  at  an  altitude  of  less 
than  500  feet,  the  action  may  appear  to 
be  "buzzing."  The  FAA  does  not  agree 
because  this  action  is  not  unlike  a 
rejected  landing  by  an  airplane  at  an 
airport,  which  is  a  legitimate  maneuver 
that  may  become  necessary  during  an 
approach  to  a  landing. 

Finally,  one  comrr,enter  suggests  that 
a  new  paragraph  (e)  be  added  to  require 
additional  altitude  restriction  around 
uncontrolled  airports.  The  present 
regulation,  along  with  others  in  Part  91. 
allows  for  an  adequate  level  of  safety  in 
these  areas  and  a  new  paragraph  is 
unwarranted. 

Therefore,  §  91.119  is  proposed  with 
the  change  as  discussed. 

§91.121     Altimeter  settings. 

(a)  Each  person  operating  an  aircraft 
shall  maintain  the  cruising  altitude  or 
flight  level  of  that  aircraft,  as  the  case 
may  be.  by  reference  to  an  altimeter  that 
is  set,  when  operating — 

(1)  Below  18.000  feet  MSL  to— 
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(i)  The  current  reported  altimeter 
setting  of  a  station  along  the  route  and 
within  TOO  nautical  miles  of  the  aircraft; 

(ii)  If  there  is  no  station  within  the 
area  prescribed  in  subdivision  (i)  of  this 
subparagraph,  the  current  reported 
altimeter  setting  of  an  appropriate 
available  station;  or 

(iii)  In  the  case  of  an  aircraft  not 
equipped  with  a  radio,  the  elevation  of 
the  departure  airport  or  an  appropriate 
altimeter  settmg  available  before 
departure;  or 

(2)  At  or  above  18,000  feet  MSL.  to 
29.92"  Hg. 

(b)  The  lowest  usable  flight  level  is 
determined  by  the  atmospheric  pressure 
in  the  area  of  operation  as  shown  in  the 
following  table: 


Cufrem  »it»Tie<»  settmg 

Lowml  usaDie 
mgtn  love) 

7<)  92  (Of  hwjhBf)                                     

29  91  thfougti  29  42 

160 
18S 

29  41  thfough  28  92 _. 

28  91  tnfoog^  28  42  

2841  thfoogh  27  9? 

27  91  ttvoogfi  27  42 

190 
195 
200 
205 

2?  41  ttvoogh  2692 _ 

210 

(c)  To  convert  minimum  altitude 
prescribed  under  §  §  91.119  and  91.177  to 
the  minimum  flight  level,  the  pilot  shall 
take  the  flight  level  equivalent  of  the 
minimum  altitude  in  feet  and  add  the 
appropriate  number  of  feet  specified 
below,  according  to  the  current  reported 
altimeter  setting: 


Curem  a.'if'wtw  sertmg 


AaiLStrDenl 

lactw 


29  92  (or  highe<) 
29  91  thfoogh  29  42 
29  41  ttwfxjgh  28  92 

26  91  ttroogti  28  42 
28  41  Bvougti  27  92 

27  91  Ihroogtl  27  42 
27.41  ttiroogh  26  92 


500 

I.OOU 
1,500 
2000 
2.500 
3.000 


Discussion.  One  commenter  suggests 
that  the  tables  in  this  section  be  moved 
out  of  Part  91  and  inserted  in 
appropriate  technical  manuals. 
Retaining  these  tables  in  Part  91  keeps 
the  material  codified  and  readily 
available  to  pilots  needing  access  to  it. 

The  same  commenter  also  suggests 
that  a  new  paragraph  be  added  to  allow 
a  glider  on  local  flights  or  an  aircraft 
engaged  in  agricultural  operations  to  be 
operated  with  its  altimeter  set  to  zero 
before  takeoff.  The  FAA  does  not 
consider  the  additional  paragraph  to  be 
necessary  because  current  §91.81  is 
designed  to  provide  a  standard  altitude 
reference  for  the  purpose  of  maintaining 
a  flight  level  or  cruising  altitude. 
Operations  such  as  local  glider  flights 
and  agricultural  aircraft  operations 
normally  do  not  involve  maintenan-  e  of 
a  flight  level  or  cruising  altitude.  The 


FAA  has  determined  that  this  is  also 
true  for  lucal  aerobatic  flight  and  that 
safety  would  not  be  compromised  by 
using  other  than  the  altimeter  setting 
referenced  in  current  §  91.81  if  the  flight 
is  conducted  under  VFR  and  the  flight 
departs  and  lands  at  the  same  airport. 

Another  commenter  believes  that 
definitions  are  necessary  for  certain 
terins  used  in  §  91.121(6).  The 
commenter  states  that,  without 
definition,  the  terms  "station  along  the 
route"  in  paragraph  (a)(l)(i)  "an 
appropriate  available  station"  in 
paragraph  (a)(l)(iij,  and  "appropriate 
altimeter  setting  available  before 
departure"  in  paragraph  (a)(l)(ii) 
frustrate  the  purpose  of  wTitten  safety 
regulations,  which  is  to  have  mutual 
understanding  to  establish  minimum 
safety  standards.  The  FAA  does  not 
agi  ee  th.if  further  definition  of  these 
terms  is  needed.  The  terms  in  tJie  rule 
are  also  commonly  used  in  training  and 
advisory  publications  and  they  include 
all  the  various  official  weather  reporting 
stations. 

Accordingly,  this  section  is  proposed 
without  change. 

§  91.123    Compliance  with  ATC  clearances 
and  Instructions. 

(a)  When  an  ATC  clearance  has  been 

obtained,  no  pilot  in  command  may 
deviate  from  that  clearance,  except  in 
an  emergency,  unless  an  amended 
clearani.,e  is  obtained.  A  PIC  may  cancel 
an  IFR  flight  plan  if  he  or  she  is 
operating  in  VFR  weather  conditions 
outside  of  positive  controlled  airspace.  If 
a  pilot  is  uncertain  of  the  meaning  of  an 
ATC  clearance,  the  pilot  shall 
immediately  request  clarification  from 
ATC. 

(b)  Except  in  an  emergency,  no  person 
may  operate  an  aircraft  contrary  to  an 
ATC  instruction  in  an  area  in  which  air 
traffic  control  is  exercised. 

(c)  Each  pilot  in  command  who.  in  an 
emergency,  deviates  from  an  ATC 
clearance  or  instruction  shall  notify 
ATC  of  that  deviation  as  soon  as 
possible. 

(d)  Each  pilot  in  command  who 
(though  not  deviating  from  a  rule  of  this 
subpart)  is  given  priority  by  ATC  in  an 
emergency,  shall  submit  a  detailed 
report  of  that  emergency  within  48  hours 
to  the  manager  of  that  ATC  facility,  if 
requested  by  ATC. 

(e)  Unless  otherwise  authorized  by 
ATC,  no  person  operating  an  aircraft 
may  operate  that  aircraft  according  to 
any  clearance  or  instruction  that  has 
been  issued  to  the  pilot  of  another 
aircraft  for  radar  air  traffic  control 
purposes. 


(.\pproved  b\  the  Office  of  Managerrieni  and 
Budget  undrr  OMB  control  number  2120- 
0005) 

Discussion  One  commenter  suggests 
that  paragraph  (dl  is  not  needed  and 
should  be  deleted.  The  information  in 
paragraph  (d)  is  necessary  to  the  FAA 
for  its  use  in  mon.toring  the  air  traffic 
system  from  a  safety  standpoint  As 
discussed  in  proposed  §  91.111. 
paragraph  (d)  of  that  section  is 
incorporated  into  §  91.123  as  new- 
paragraph  (e). 

No  other  substantive  changes  are 
proposed  for  this  section. 

§91.125    ATC  Usht  signals. 

ATC  light  signals  have  the  meaning 
shown  in  the  following  table: 


Cokx  »r\C  fyo* 
ol  signal 


Meaning  w^ 

'esoea  to  arcai 
on  me  suriK* 


Meaning  wf^T^ 
ttigM 


Steady  red 


riea'eo  'cy  tat^*oti 
riea'ec  to  tar   , 


Slop 


Flashing  red 

Fiasf>ing  wniie 

AiiamaiKtg  red 
and  green. 


Tar  c*«af  o*  runway 

n  Lisa 
Return  tc  sta^r^ 

POirrl  on  arrport 
Ejieroiae  airtrem* 

caation 


Ciearec  ic  la-xl 

Ffet'jr^  Hy  iancViQ 
(ic  t>e  'CkxraO  t>y 
ateadv  graer  al 
propel  liiT>ei 

Qiva  urav  ic  otnai 
ai'r^t!  aryj 
axitinue  circling 

Arpon  insate — Oc 
noi  land 

Uo*  apc'''Cat)i#= 

Eierose  mtrr-rtt 
caution 


Discussion.  No  public  comments  were 
received  concerning  this  section. 
Accordingly,  no  changes  are  proposed. 

§  91.127    Operatlr>fl  on  or  in  the  vicinity  of 
an  airport  General  rules. 

(a)  Unless  otherwise  required  by  Part 
93  of  this  chapter,  each  person  operating 
an  aircraft  on  or  in  the  vicinity  of  an 
airport  shall  comply  with  the 
requirements  of  this  section  and,  if 
applicable,  of  $  91.129. 

(b)  Each  person  operating  an  aircraft 
to  or  from  an  airport  without  an 
operating  control  tower  shall — 

(1)  In  the  case  of  an  airplane 
approaching  to  land,  make  all  turns  of 
that  airplane  to  the  left  unless  the 
airport  displays  approved  light  signals 
or  visual  markings  indicating  that  turns 
should  be  made  to  the  right,  in  which 
case  the  pilot  shall  make  all  turns  to  the 
right: 

(2)  In  the  case  of  a  helicopter 
approaching  to  land,  avoid  the  flow  of 
fixed-wing  aircraft;  and 

(3)  In  the  case  of  an  aircraft  departing 
the  airport,  comply  with  any  traffic 
patterns  established  for  that  airport  m 
Part  93. 

(c)  Unless  otherwise  auth-jrized  or 
required  by  ATC,  no  person  may 
operate  an  aircraft  within  an  airport 
traffic  area  except  for  the  purpose  of 
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landing  at,  or  taking  off  from,  an  airport 
within  that  area.  ATC  authorization  may 
be  given  as  individual  approval  of 
specific  operations  or  may  be  contained 
in  written  agreements  between  airport 
users  and  the  tower  concerned. 

(d)  Except  when  necessary  for 
training  or  certification,  the  pilot  in 
command  of  a  civil  turbojet-powered 
airplane  shall  use,  as  a  final  landing  flap 
setting,  the  minimum  certificated 
landing  flap  setting  set  forth  in  the 
approved  performance  information  in 
the  airplane  flight  manual  for  the 
applicable  conditions.  However,  each 
pilot  in  command  has  the  final  authority 
and  responsibility  for  the  safe  operation 
of  his  or  her  airplane  and  may  use  a 
different  flap  setting  approved  for  that 
airplane  if  it  is  necessary  in  the  interest 
of  safety. 

Discussion.  Several  pubhc  comments 
were  received  on  §§91.127  and  91.129  as 
they  appeared  in  Notice  No.  79-2A. 
Since  these  two  sections  have  been 
combined  into  one  section,  the 
comments  on  both  sections  are 
discussed  below. 

One  commenter  suggests  that  a  1,000- 
foot  altitude  restriction  be  placed  in  this 
section  which  would  require  an  aircraft 
to  enter  the  traffic  pattern  at  1,000  feet 
ACL.  The  FAA  has  determined  that 
other  regulations  in  Part  91,  such  as 
§  91.119,  Minimum  safe  altitudes: 
General,  coupled  with  the  recommended 
practices  in  AC  90-66,  Recommended 
Standard  Traffic  Patterns  for  Airplane 
Operations  at  Uncontrolled  Airports,  are 
adequate  and  the  suggestion  creates  an 
unnecessary'  burden. 

One  commenter  suggests  that 
additional  restrictions  be  included  in 
this  section  which  would  restrict 
operations  in  the  vicinity  of  an  airport 
except  for  the  purpose  of  taking  off  or 
landing.  However,  the  present  language, 
along  with  other  regulations  in  Part  91, 
provides  for  an  adequate  level  of  safety, 
and  additional  regulatory  restrictions  in 
this  area  are  not  necessary  at  this  time. 

One  comm.enter  suggests  that  this 
section  be  changed  to  allow  helicopters 
a  choice  of  avoiding  or  following  the 
flow  of  fixed-wing  aircraft.  The  FAA 
considers  that  having  helicopters  remain 
clear  of  the  flow  of  fixed-wing  traffic  is 
necessary  not  only  for  a  safer  mix  of 
traffic,  but  also  to  expedite  traffic  into 
and  out  an  airport. 

Two  commenters  suggest  that  the 
phrase  "traffic  pattern"  should  be 
clarified  in  §  91.129  as  proposed  in 
Notice  No.  79-2A.  The  FAA  concurs 
with  the  need  to  clarify  "traffic  pattern" 
as  used  in  this  section.  Therefore, 
subparagraph  (b)(3)  is  rewritten  to 


require  compliance  with  those  traffic 
patterns  provided  for  in  Part  93. 

Two  commenters  suggest  requiring 
standard,  well-defined  traffic  patterns. 
One  of  the  commenters  suggests 
requiring  airplanes  approaching  to  land 
to  circle  the  airport  and  those  departing 
to  make  at  least  one  90-degree  turn 
followed  by  a  45-degree  to  the  other 
direction  to  depart  the  traffic  pattern. 
The  FAA  has  determined  that  the 
existing  rule,  combined  with  voluntary 
compliance  to  be  recommended 
standard  traffic  pattern,  provides  the 
necessary  well-defined  patterns,  turn 
direction  and  standardization,  and 
safety.  Moreover,  the  commenters  did 
not  provide  evidence  or  rationale  that 
shows  that  their  recommendations,  if 
adopted,  would  improve  safety. 

Three  commenters  suggest  that 
paragraph  (D)  (formerly  paragraph  (c)  in 
§  91.127  as  proposed  in  Notice  No.  72- 
2A)  be  moved  out  of  this  section  and 
placed  in  either  Subpart  F  of  Subpart  I 
since  it  involves  civil  turbojet-powered 
airplanes  and  is  intended  to  reduce 
noise  levels.  The  FAA  considers  the 
paragraph  more  appropriate  within  this 
section  since  it  concerns  operational 
procedures  required  to  be  used  by  a  PIC 
when  operating  in  the  vicinity  of  an 
airport. 

Another  commenter  proposes  to 
delete  paragraph  (D)  entirely  because 
the  provisions  incorporated  in  the  rule 
for  not  complying  with  the  procedures 
make  the  restrictions  practically 
meaningless.  The  FAA  has  determined 
that  it  is  appropriate  to  retain  the 
provisions  of  paragraph  (d)  because  it 
requires  noise  reduction  procedure  for 
normal  operations. 

Several  commenters  suggest  that 
§§  91.127,  91.129,  and  91.131  be 
combined  into  two  sections.  The  FAA 
concurs  with  these  suggestions  and  has 
combined  these  sections  into  two 
sections  in  this  proposal  because  of  the 
commonality  of  the  operations. 
Therefore,  §  91.127  is  expanded  to 
include  the  requirements  of  §  91.129  and 
that  section,  as  proposed  in  Notice  No. 
79-2A,  is  deleted. 

No  other  changes  are  proposed  for 
this  section.  I 

§  9 1 . 1 29     Operation  at  airports  witti 
operating  control  tow«rs. 

(a)  General.  Unless  otherwise 
authorized  or  required  by  ATC,  each 
person  operating  an  aircraft  to,  from,  or 
on  an  airport  with  an  operating  control 
tower  shall  comply  with  the  applicable 
provisions  of  this  section. 

(b)  Communications  with  contra/ 
towers  operated  by  the  United  States. 
No  person  may,  within  an  airport  traffic 
area,  operate  an  aircraft  to,  from,  or  on 


an  airport  having  a  control  tower 
operated  by  the  United  States  unless 
two-way  radio  communications  are 
maintained  between  that  aircraft  and 
the  control  tower.  However,  if  the 
aircraft  radio  fails  in  flight,  the  PIC  may 
operate  that  aircraft  and  land  if  weather 
conditions  are  at  or  above  basic  VFR 
weather  minimums,  visual  contact  with 
the  tower  is  maintained,  and  a  clearance 
to  land  is  received.  If  the  aircraft  radio 
fails  while  in  flight  under  IFR,  the  pilot 
must  comply  with  §  91.185. 

(c)  Communications  with  other 
control  towers.  No  person  may,  within 
an  airport  traffic  area,  operate  an 
aircraft  to.  from,  or  on  an  airport  having 
a  control  tower  that  is  operated  by  any 
person  other  than  the  United  States 
unless — 

(1)  If  that  aircraft's  radio  equipment  so 
allows,  two-way  radio  communications 
are  maintained  between  the  aircraft  and 
the  tower;  or 

(2)  If  that  aircraft's  radio  equipment 
allows  only  reception  from  the  tower, 
the  pilot  has  the  tower's  frequency 
monitored. 

(d)  Minimum  altitudes.  When 
operating  to  an  airport  with  an  operating 
control  tower,  each  pilot  of — 

(1)  A  turbine-powered  airplane  or  a 
large  airplane  shall,  unless  otherwise 
required  by  the  applicable  distance  from 
cloud  criteria,  enter  the  airport  traffic 
area  at  an  altitude  of  at  least  1,500  feet 
above  the  surface  of  the  airport  and 
maintain  an  altitude  of  at  least  1,500  feel 
within  the  airport  traffic  area,  including 
the  traffic  pattern,  until  further  descent 
is  required  for  a  safe  landing: 

(2)  A  turbine-powered  airplane  or  a 
large  airplane  approaching  to  land  on  a 
runway  being  served  by  an  ILS,  if  the 
airplane  is  ILS  equipped,  shall  fly  that 
airplane  at  an  altitude  at  or  above  the 
glide  slope  between  the  outer  marker  (or 
the  point  of  interception  with  the  glide 
slope,  if  compliance  with  the  applicable 
distance  from  clouds  criteria  requires 
interception  closer  in)  and  the  middle 
marker;  and 

(3)  An  airplane  approaching  to  land 
on  a  runway  served  by  a  visual 
approach  slop  indicator  shall  maintain 
an  altitude  at  or  above  the  glide  slope 
until  a  lower  altitude  is  necessary  for  a 
safe  landing. 

However,  paragraphs  (d)(2)  and  (3)  of 
this  section  do  not  prohibit  normal 
bracketing  maneuvers  above  or  below 
the  glide  slope  that  are  conducted  for 
the  purpose  of  remaining  on  the  glide 
slope. 

(e)  Approaches.  When  approaciiing  to 
land  at  an  airport  with  an  operating 
control  tower,  each  pilot  of — 
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(1)  An  airpldiie  shall  circle  the  airport 
to  the  left:  and 

(2)  A  helicopter  shall  avoid  the  flow  of 
fixed-wing  aircraft. 

(f)  Departures.  No  person  may  operate 
an  aircraft  taking  off  from  an  airport 
with  an  operating  control  tower  except 
in  compliance  with  the  following: 

(1)  Each  pilot  shall  comply  with  any 
departure  procedures  established  for  . 
that  airport  by  the  FAA. 

(2)  Unless  otherwise  required  by  the 
departure  procedure  or  the  applicable 
distance  from  clouds  criteria,  each  pilot 
of  a  turbine-powered  airplane  and  each 
pilot  of  a  large  airplane  shall  climb  to  an 
altitude  of  1.500  feet  above  the  surface 
as  rapidly  as  practicable. 

(g)  Noise  abatement  runway  system. 
When  landing  or  taking  off  from  an 
airport  with  an  operating  control  tower 
and  for  which  a  formal  runway  use 
program  has  been  established  by  the 
FAA,  each  pilot  of  a  turbine-powered 
airplane  and  each  pilot  of  a  large 
airplane  assigned  a  noise  abatement 
runway  by  ATC  shall  use  that  runway. 
However,  consistent  with  the  final 
authority  of  the  pilot  in  command 
concerning  the  safe  operation  of  the 
aircraft  as  prescribed  in  §  91.3(a).  ATC 
may  assign  a  different  runway  if 
requested  by  the  pilot  in  the  interest  of 
safety. 

(h)  Clearances  required.  No  person 
may,  at  an  airport  with  an  operating 
control  tower,  operate  an  aircraft  on  a 
runway  or  taxiway.  or  take  off  or  land 
an  aircraft,  unless  an  appropriate 
clearance  is  received  from  ATC.  A 
clearance  to  "taxi  to"  the  takeoff 
runway  assigned  to  the  aircraft  is  not  a 
clearance  to  "cross  that  assigned  takeoff 
lunway  or  to  taxi  on  that  runway  at  any 
point,  but  is  a  clearance  to  cross  other 
runways  that  intersect  the  taxi  route  to 
that  assigned  takeoff  runway.  A 
clearance  to  "taxi  to"  any  point  other 
than  an  assigned  takeoff  runway  is  a 
clearance  to  cross  all  runways  that 
intersect  the  taxi  route  to  that  point. 

Discussion.  One  commenfer  suggests 
that  a  1.000-foot  altitude  requirement  be 
placed  on  other  than  large  or  turbine- 
powered  aircraft  when  entering  the 
traffic  pattern  at  airports  with  operating 
control  towers.  As  stated  in  the  §  91.127 
discussion,  the  present  regulatory 
requirements  in  Part  91  are  adequate  as 
they  pertain  to  operations  around 
airports  and  that  the  nonregulatory 
observance  of  recommended  standard 
traffic  pattern  procedures  detailed  in  .AC 
90-66  are  sufficient  to  ensure  an 
adequate  level  of  safety. 

One  commenter  suggests  that 
paragraph  (c)  be  deleted  and  the 
requirements  of  paragraph  (b)  be 


extended  to  cover  all  operatmg  control 
towers.  The  National  Airspace  Review 
Evaluation,  also  recommended  that  Part 
91  be  amended  to  extend  the 
communications  requirements  of 
paragraph  (b)  to  all  operatmg  control 
towers.  The  FAA  is  concerned  that  such 
an  amendment  could  have  a  significant 
impact  on  certain  operators.  At  airports 
where  non-Federal  control  towers  are 
operated,  the  traffic  activity  may  be 
Significantly  lower  than  that  required  for 
the  establishment  of  a  control  tower 
operated  by  the  United  States  and 
therefore  additional  review  is  necessary 
to  determine  the  potential  regulatory 
i.Tipact.  Accordingly,  the 
recommendations  to  amend  the 
communications  requirements  at 
airports  having  non-Federal  control 
towers  will  be  processed  as  a  separate 
action  so  that  the  existing  Part  91  NPRM 
will  not  be  delayed. 

Two  commenters  state  that 
subparagraphs  (d)(1),  (d)(2).  (f)(2).  and 
(g)  should  be  moved  to  Subpart  F  since 
their  purpose  is  noise  abatement.  The 
F.\A  considers  the  subparagraphs  to  be 
more  appropriate  within  this  section  and 
should  be  retained  since  its  application 
concerns  operating  to  an  airport  with  an 
operating  control  tower,  entering  the 
airport  traffic  area,  approaching  to  land, 
and  departing  from  the  airport. 

One  commenter  suggests  that  this 
section  be  changed  to  allow  helicopters 
a  choice  of  avoiding  or  following  the 
flow  of  fixed-wing  aircraft.  While  the 
FAA  recognizes  that  having  helicopters 
remain  clear  of  the  fixed-wing  flow 
creates  a  safer  mix  of  traffic  and 
expedites  traffic  into  and  out  of  airports, 
paragraph  (a)  already  gives  ATC  the 
authority  to  allow  deviations  from  this 
section. 

One  commenter  recommended 
deleting  §§  91.127(b)  and  91.131(b)  and 
(c)  and  incorporating  them  into  a 
reworded  §  91.131(h).  The  commenter's 
aim  was  to  simplify  the  regulations 
dealing  with  operations  in  airport  traffic 
areas  and  to  make  those  regulations 
more  effective.  The  FAA  finds  that  the 
recommended  change  would  permit 
triinsient  operations  which  are  currently 
not  allowed  in  airport  traffic  areas  and 
remove  the  required  radio 
communication  with  control  towers 
while  in  airport  traffic  areas.  Further, 
the  combining  of  §§  91.126  and  91.129 
(as  proposed  in  Notice  79-2A)  into 
§  91.127  (as  proposed  herein)  would 
achieve  the  commenter's  objectives. 

One  commenter  notes  that  the  word 
"operate"  is  repeated  in  paragraph  (h). 
This  error  is  corrected. 

Finally,  this  section  is  moved  to  a  new 
§  91.129  as  a  result  of  combining 


§§91.127.  91.129,  and  91.131  into  two 
sections. 

§91.131     Terminal  controt  areas. 

(a)  Group  I  terminal  control  areas  — 
(1)  Operating  rules.  No  person  may 
operate  an  aircraft  within  a  Group  I 
terminal  control  area  designated  in  Part 
"1  of  this  chapter  except  in  compliance 
with  the  following  rules: 

(i)  No  person  may  operate  an  aircraft 
within  a  Group  1  terminal  control  area 
unless  an  appropriate  authorization  is 
received  from  ATC  before  operating  that 
aircraft  in  that  area. 

(ii)  Unless  otherwise  authorized  by 
ATC,  each  person  operating  a  large 
turbine-engine-powered  airplane  to  or 
from  a  pnmarj'  airport  shall  operate  at 
or  above  the  designated  floors  while 
within  the  lateral  limits  of  the  terminal 
control  area. 

(2)  Pilot  requirements.  The  pilot  in 
command  of  a  civil  aircraft  may  not  land 
or  take  off  that  aircraft  from  an  airport 
within  a  Group  I  terminal  control  area 
unless  he  or  she  holds  at  least  a  private 
pilot  certificate. 

(3)  Equipment  requirements.  Unless 
otherwise  authorized  by  ATC  in  the 
case  of  in-flight  VOR,  TACAN,  or  two- 
way  radio  failure  or  unless  otherwise 
authorized  by  ATC  in  the  case  of  a 
transponder  failure  occurring  at  any 
time,  no  person  may  operate  an  aircraft 
within  a  Group  I  terminal  control  area 
unless  that  aircraft  is  equipped  with — 

(i)  An  operable  VOR  or  TACAN 
receiver  (except  in  the  case  of 
helicopters): 

(ii)  An  operable  two-way  radio 
capable  of  communicating  with  ATC  on 
appropriate  frequencies  for  that  terminal 
control  area:  and 

(ill)  The  applicable  equipment 
specified  in  §  91.215. 

(b)  Group  II  terminal  control  areas. 
(1)  Operating  rules.  No  person  may 

operate  an  aircraft  within  a  Group  II 
terminal  control  area  designated  in  Part 
71  of  this  chapter  except  in  compliance 
with  the  following  rules: 

(i)  No  person  may  operate  an  aircraft 
within  a  Group  II  terminal  control  area 
unless  an  appropriate  authorization 
from  ATC  is  received  before  operating 
that  aircraft  in  that  area  and  unless  two- 
way  radio  communications  are 
maintained  within  that  area  between 
that  aircraft  and  the  ATC  facility. 

Unless  otherwise  authorized  by  ATC. 
each  person  operating  a  large  turbine- 
engine-powered  airplane  to  or  from  a 
primary  airport  shall  operate  at  or  above 
the  designated  floors  while  within  the 
lateral  limits  of  the  terminal  control 
area. 
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(2)  Equipment  requirements.  Unless 
otherwise  authorized  by  ATC  in  the 
case  of  in-flight  VOR,  TACAN.  or  two- 
way  radio  failure  or  unless  otherwise 
authorized  by  ATC  in  the  case  of  a 
transponder  failure  occuring  at  any  time. 
no  person  may  operate  an  aircraft 
within  a  Group  II  terminal  control  area 
unless  that  aircraft  is  equipped  with — 

(i)  An  operable  VOR  or  TACAN 
receiver  (except  in  the  case  of 
helicopters); 

(ii)  An  operable  two-way  radio 
capable  of  communicating  with  ATC  on 
the  appropriate  frequencies  for  that 
terminal  control  area;  and 

(iii)  The  applicable  equipment 
specified  in  §  91.215.  except  that 
automatic  pressure  altitude  reporting 
equipment  is  not  required  for  any 
operation  within  the  terminal  control 
area  and  a  transponder  is  not  required 
for  IFR  flights  operating  to  or  from  an 
airport  outside  of.  but  in  close  proximity 
to,  the  terminal  control  area  when  the 
commonly  used  transition,  approach,  or 
departure  procedures  to  such  airport 
require  flight  within  the  terminal  control 
area. 

Discussion.  One  commenter  on 
§  91.133  suggests  that  paragraph  (a)  and 
(b)  be  changed  with  addition  of  new 
paragraphs  to  clarify  responsibilities  of 
pilots  and  controllers  in  and  around 
TCA's.  The  FAA  considers  the  language 
in  both  paragraphs  as  presently  written 
adequate,  and  the  changes  for 
clarification  which  the  commenter 
desires  are  already  accommodated  by 
the  present  phrase  "unless  otherwise 
authorized  by  ATC." 

One  commenter  suggests  deleting 
references  to  S  91.215  and  restating  the 
requirements  in  this  section.  Section 
91.215  contains  rules  concerning 
transponder  and  altitude  reporting 
equipment  and  its  use.  Included  in  that 
rule  are  equipment  technical  standards 
which  are  inappropriate  in  Subpart  B, 
Flight  Rules.  To  adopt  the  commenters 
recommendation,  it  would  be  necessary 
to  incorporate  these  technical  standards 
and  requirements.  This  redundancy, 
along  with  the  amount  of  information 
which  would  be  necessary  to  restate  in 
this  section,  makes  it  inappropriate  to 
do  so.  and  the  reference  is  retained. 

One  commenter  suggests  that 
subparagraphs  (a){l)(ii)  and  (b)(l)(ii)  be 
moved  to  Subpart  F  which  provides  for 
large  and  turbine-powered  multiengine 
aircraft.  Sfnce  these  subparagraphs 
concern  operations  within  TCA 
airspace,  they  are  more  appropriate  in 
this  section. 

Several  commenters  noted  the 
lypograpiiical  error  in  paragraph  (a)(2), 


which  is  changed  from  'Group  11"  to 
"Group  I"  in  this  notice. 

Several  commenters  suggest  that 
paragraph  (c)  be  deleted  since  there  are 
no  Group  III  TCA's  and  none  are 
planned.  The  FAA  concurs  with  this 
suggestion.  Group  III  TCA's  were 
proposed  to  be  deleted  in  1976  by  Notice 
No.  76-20,  Operations  Review  Program, 
and  Notice  78-19,  Controlled  Visual 
Flight  Rules.  However,  the  proposals 
concerning  Group  III  TCA's  did  not 
become  amendments.  Deletion  is  now 
proposed  in  this  notice. 

Finally,  one  commenter  suggests  that 
the  entire  section  should  be  deleted  or,  if 
kept,  at  least  rewritten.  In  the 
commenfer's  rewrite.  Group  III  TCA's 
are  deleted,  cross  reference  to  §  91.215 
is  deleted,  and  ATC  authorization  is 
expanded.  All  areas  but  the  expansion 
of  ATC  authority  were  suggested  by 
other  commenters  and  are  previously 
discussed.  The  FAA  considers 
expanding  this  authorization 
inappropriate  since  additional 
information  not  always  available  to  the 
controller  is  necessary  to  assure  an 
adequate  level  of  safety  and  the  least 
amount  of  system  impact. 

Accordingly.  §  91.133  is  redesignated 
as  S  91.131  to  maintain  a  consistent 
numbering  system  and  is  proposed  with 
the  changes  discussed. 

§  9 1 . 1 33    Restricted  and  prohibited  areas. 

(a)  No  person  may  operate  an  aircraft 
within  a  restricted  area  (designated  in 
Part  73)  contrary  to  the  restrictions 
imposed,  or  within  a  prohibited  area, 
unless  he  or  she  has  the  permission  of 
the  using  or  controlling  agency,  as 
appropriate. 

(b)  Each  person  conducting,  within  a 
restricted  area,  an  aircraft  operation 
(approved  by  the  using  agency)  that 
creates  the  same  hazards  as  the 
operations  for  which  the  restricted  area 
was  designated  may  deviate  from  the 
rules  of  this  subpart  that  are  not 
compatible  with  the  operation  of  the 
aircraft. 

Discussion.  One  commenter  suggests 
that  the  parenthetical  statement 
"(designated  in  Part  73)"  is  unnecessary 
and  should  be  deleted.  However,  this 
statement  is  important  for  clarification 
purposes,  since  the  terminology  of 
restricted  area  could  be  misinterpreted 
to  include  other  forms  of  airspace  in 
which  other  restrictions  apply. 

Another  commenter  suggests  that 
paragraph  (b)  should  be  deleted  or 
written  in  clearer  language.  However, 
the  commenter  did  not  offer  any 
substitute  wordmg.  The  FAA  considers 
the  current  paragraph  adequate,  but 


invites  suggestions  for  improved 
language. 

Accordingly,  except  to  redesignate 
§  91.135  as  §  91.133,  the  section  is 
proposed  without  change. 

§  9 1 . 1 35    Positive  control  areas  and  route 
segments. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate  an  aircraft  within  a  positive 
control  area  or  positive  control  route 
segment  designated  in  Part  71  of  this 
chapter  unless  that  aircraft  is — 

(1)  Operated  under  IFR  at  a  specific 
flight  level  assigned  by  ATC; 

(2)  Equipped  with  instruments  and 
equipment  required  for  IFR  operations; 

(3)  Flown  by  a  pilot  rated  for 
instrument  flight;  and 

(4)  Equipped,  when  in  a  positive 
control  area,  with — 

(i)  The  applicable  equipment  specified 
in  §  91.215;  and 

(ii)  A  radio  providing  direct  pilot/ 
controller  communication  on  the 
frequency  specified  by  ATC  for  the  area 
concerned. 

(b)  ATC  may  authorize  deviations 
from  the  requirements  of  paragraph  (a) 
of  this  section.  In  the  case  of  an 
inoperative  transponder,  ATC  may 
immediately  approve  an  operation 
within  a  positive  control  area  allowing 
flight  to  continue,  if  desired,  to  the 
airport  of  ultimate  destination,  including 
any  intermediate  stops,  or  to  proceed  to 
a  place  where  suitable  repairs  can  be 
made,  or  both.  A  request  for 
authorization  to  deviate  from  a 
requirement  of  paragraph  (a)  of  this 
section,  other  than  for  operation  with  an 
inoperative  transponder  as  outlined 
above,  must  be  submitted  at  least  48 
hours  before  the  proposed  operation  to 
the  ATC  center  having  jurisdiction  over 
the  positive  control  area  concerned. 
ATC  may  authorize  deviation  on  a 
continuing  basis  or  for  an  individual 
flight,  as  appropriate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2120-005) 

Discussion.  One  commenter  suggests 
that  reference  to  Part  71  in  paragraph  (a) 
be  deleted.  However,  this  statement  is* 
necessary  for  clarification,  since 
positive  control  areas  or  routes  could  be 
misinterpreted  to  mean  other  than  Part 
71. 

One  commenter  suggests  that 
§  91.137(a)(4)(i)  be  revkritten  to  include 
the  equipment  in  §  91.215  instead  of 
referencing  that  section.  The  FAA 
considers  the  reference  to  §  91.215  to  be 
more  appropriate  since  including  this 
information  in  this  section  would  cause 
it  to  become  long  and  cumbersome. 
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One  commenter  suggests  that  the  4- 
day  notification  requirement  in 
paragraph  (b)  be  shorter  and  that  the 
written  requirement  be  deleted.  The 
FAA  agrees  that  the  4-day  written 
requirement  is  no  longer  needed 
because  of  state-of-the-art  equipment 
used  by  ATC.  Therefore,  this  section  is 
changed  to  reflect  a  48-hour  requirement 
without  the  written  notification. 

Section  91.137  is  redesignated  as 
§  91.135  to  maintain  a  consistent 
numbering  system. 

§91.137    Temporary  flight  restrictions. 

(a)  Whenever  the  Administrator 
determines  it  to  be  necessary  to  prevent 
an  unsafe  congestion  of  sightseeing 
aircraft  above  an  incident  or  event 
which  may  generate  a  high  degree  of 
public  interest,  or  to  provide  a  safe 
environment  for  the  operation  of 
disaster-relief  aircraft,  a  Notice  to 
Airmen  will  be  issued  designating  an 
area  within  which  temporary  flight 
restrictions  apply. 

(b)  When  a  Notice  to  Airmen  has  been 
issued  under  this  section,  no  person  may 
operate  an  aircraft  within  the 
designated  area  unless — 

(1)  That  aircraft  is  participating  in 
disaster-relief  activities  and  is  being 
operated  under  the  direction  of  the 
agency  responsible  for  relief  activities; 

(2)  That  aircraft  is  being  operated  to 
or  from  an  airport  within  the  area  and  is 
operated  so  as  not  to  hamper  or 
endanger  relief  activities; 

(3)  That  operation  is  specifically 
authorized  under  an  IFR  ATC  clearance: 

(4)  VFR  flight  around  or  above  the 
area  is  impracticable  due  to  weather, 
terrain,  or  other  considerations;  prior 
notice  is  given  to  the  air  traffic  service 
facility  specified  in  the  Notice  to 
Airmen;  and  en  route  operation  through 
the  area  is  conducted  so  as  not  to 
hamper  or  endanger  relief  activities;  or 

(5)  That  aircraft  is  carrying  properly 
accredited  news  representatives  or 
persons  on  official  business  concerning 
the  incident  or  event  which  generated 
issuing  the  Notice  to  Airmen.  The 
operation  shall  be  conducted  in 
accordance  with  §  91.119  of  this  chapter 
and  shall  be  conducted  above  the 
altitudes  being  used  by  relief  aircraft 
unless  otherwise  authorized  by  the 
agency  responsible  for  relief  activities. 
In  connection  with  this  tvpe  of 
operation,  before  entering  the  area,  the 
operator  must  file  a  flight  plan  with  the 
air  traffic  service  facility  specified  in  the 
Notice  to  Airmen.  The  flight  plan  shall 
include  the  following  information: 

(i)  Aircraft  identification,  type,  and 
color. 

(ii)  Radio  communications  frequencies 
to  be  used. 


(lii)  Proposed  times  of  entry  and  exit 
of  the  designated  area. 

(iv)  Name  of  news  medium  or  purpose 
of  flight. 

(v)  Any  other  information  deemed 
necessary  by  ATC. 

Discussion.  No  public  comments  were 
received  on  §  91.139.  Accordingly, 
except  to  redesignate  S  91.139  as 
§  91.137,  the  section  is  proposed  without 
change. 

§91.139    Emergency  air  traffic  rules. 

(a)  This  section  prescribes  a  process 
for  utilizing  Notices  to  Airmen 
(NOTAM's)  to  advise  of  the  issuance 
and  operations  under  emergency  air 
traffic  rules  and  regulations  and 
designates  the  official  who  is  authorized 
to  issue  NOTAM's  on  behalf  of  the 
Administrator  in  certain  matters  under 
this  section. 

(b)  Whenever  the  Administrator 
determines  that  an  emergency  condition 
exists,  or  will  exist,  relating  to  the 
FAA's  ability  to  operate  the  air  traffic 
control  system  and  during  which  normal 
flight  operations  under  this  chapter 
cannot  be  conducted  consistent  with  the 
required  levels  of  safety  and 
efficiency — 

(1)  The  Administrator  issues  an 
immediately  effective  air  traffic  rule  or 
regulation  in  response  to  that  emergency 
condition;  and 

(2)  The  Administrator  or  the  Associate 
Administrator  for  Air  Traffic  Service, 
may  utilize  the  NOTA.M  system  to 
provide  notification  of  the  issuance  of 
the  rule  or  regulation. 

Those  NOTAM's  communicate 
information  concerning  the  rules  and 
regulations  that  govern  flight  operations, 
the  use  of  navigation  facilities,  and 
designation  of  that  airspace  in  which  the 
rules  and  regulations  apply. 

(c)  When  a  NOTAM  has  been  issued 
under  this  section,  no  person  may 
operate  an  aircraft,  or  other  device 
governed  by  the  regulation  concerned, 
within  the  designated  airspace  except  in 
accordance  with  the  authorizations. 
terms,  and  conditions  prescribed  in  the 
regulation  covered  by  the  NOTAM. 

Discussion.  One  commenter  suggests 
that  another  paragraph  be  added  to 
impose  a  specific  termination  date  for 
emergency  rules.  However,  this  is  not 
feasible  in  situations  to  which  this  rule 
is  applicable.  The  nature  of  the 
emergency,  and  when  it  is  determined  to 
no  longer  exist,  determines  when  the 
specific  regulations  should  be  cancelled. 
Therefore,  except  to  redesignate  §  91.141 
as  §  91.139,  and  to  update  a  reference  to 
a  certain  FAA  management  position,  the 
section  is  proposed  without  change. 


§91.141     Flight  restrictions  in  the 
proximity  of  the  Presidential  and  other 
parties. 

No  person  may  operate  an  aircraft 
over  or  in  the  vicinity  of  any  area  to  be 
visited  or  traveled  by  the  President,  the 
Vice  President,  or  other  public  figures 
contrary  to  the  restrictions  estabhshed 
by  the  Administrator  and  published  in  a 
Notice  to  Airman  (NOTA.M). 

Discussion.  No  pubhc  comments  were 
received  on  §  91.143.  Accordingly, 
except  to  redesignate  it  as  §  91.141.  the 
section  is  proposed  without  change'. 

§  9 1 . 1 43    Flight  limitations  in  the  proximity 
of  space  flight  recovery  operations. 

No  person  may  operate  any  aircraft  of 
U.S.  registry,  or  pilot  any  aircrafi  under 
the  authority  of  an  airman  certificate 
issued  by  the  Federal  Aviation 
Administration,  within  areas  designated 
in  a  NOTA.M  for  space  flight  operations 
except  when  authorized  by  ATC  or 
operated  under  the  control  of  the 
Departm.ent  of  Defense  Manager  for 
Manned  Space  Flight  Support 
Operations. 

Discussion.  One  commenter  suggests 
that  this  section  should  be  in  Subpart  H 
since  space  recovery  operations  also 
take  place  in  international  areas.  While 
space  recovery  operations  may  take 
place  in  international  areas,  this 
regulation  is  more  appropriate  for  this 
subpart,  especially  in  light  of  the  present 
and  planned  space  recover}'  procedures 
within  the  United  States.  On  September 
25,  1984.  the  FAA  issued  Amendment 
No.  91-184  to  delete  the  word 
"recovery"  from  current  §  91.102 
(proposed  §  91.143)  to  clarify  tha!  the 
regulation  applies  to  space  launch  and 
recovery  operations. 

.'\ci;ordingly,  except  to  redesignate 
§  91.145  as  §  91.143,  the  section  is 
proposed  without  change  from  the 
current  rule. 

§91.145-91.149    [Reserved] 

Visual  Flight  Rules 

§  91.151     Fuel  requirements  for  flight  under 
VFR. 

(a)  No  person  may  begin  a  flight  in  an 
airplane  under  VFR  unless  (considering 
wind  and  forecast  weather  conditions) 
there  is  enough  fuel  to  fly  to  the  first 
point  of  intended  landing  and,  assuming 
normal  cnii;iing  speed. — 

(1)  During  the  day.  to  fly  after  that  for 
at  least  30  minutes:  or 

(2)  At  night,  to  fiy  afier  that  for  at 
least  45  minutes. 

(b)  No  person  may  begin  a  flight  in  a 
rotocraft  under  VFR  unless  (considering 
wind  and  forecast  weather  conditions) 
there  is  enough  fuel  to  fiy  to  the  first 
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point  i;f  intended  landing  and.  assuming 
norma!  cruising  speed,  to  fly  after  that 
for  at  le-jst  20  minutes. 

Discussion.  One  commenter  states 
that  the  entire  section  should  be  deleted 
because  it  sets  forth  a  good  operating 
practice.  Based  on  past  operating  and 
enforcement  experience,  the  FAA 
concludes  that  these  fuel  requirements 
for  flight  under  VFR  are  necessary  and 
should  be  retained.  Therefore,  safety 
and  the  public  interest  require  that 
§  91.151  remain  unchanged. 

§  9 1 . 1 53    VFR  flight  plan:  Information 
rsquired. 

(a)  Information  required.  Unless 
otherwise  authorized  by  ATC.  each 
person  filing  a  VFR  flight  plan  shall 
include  in  it  the  following  information: 

(1)  The  aircraft  identification  number 
and.  if  necessary,  its  radio  call  sign. 

(2)  The  type  of  the  aircraft  or.  in  the 
case  of  a  formation  flight,  the  type  of 
each  aircraft  and  the  number  of  aircraft 
in  the  information. 

(3)  The  full  name  and  address  of  the 
pilot  in  command  or.  in  the  case  of  a 
formation  flight,  the  formation 
commander. 

(4)  The  point  and  proposed  time  of 
departure. 

(5)  The  proposed  route,  cruising 
altitude  (or  flight  level),  and  true 
airspeed  at  that  altitude. 

(6)  The  point  of  first  intended  Idnding 
and  the  estimated  elappsed  time  until 
over  that  point. 

(7)  The  amount  of  fuel  on  b(irird  (in 
hours]. 

(8)  The  number  of  persons  in  the 
aircraft,  except  where  that  formation  is 
otherwise  readily  available  to  the  FAA. 

(9)  Any  other  information  the  pilot  in 
command  or  ATC  believes  is  necessary 
for  ATC  purposes 

(b)  Cancellation.  When  a  flight  plan 
has  been  activated,  the  pilot  in 
command,  upon  canceling  or  completing 
the  flight  under  the  flight  plan,  shall 
notify  an  FAA  Flight  Service  Station  or 
ATC  facility. 

Discussion.  One  commenter  suggests 
that  subparagraph  (a)(7).  which  requires 
listing  the  radio  frequencies  to  be  used, 
be  deleted,  noting  that  subparagraph 
(a)(10)  covers  this  area.  One  commenter 
suggests  that  all  required  information  in 
this  section  be  deleted  except  for  that 
requested  by  ATC.  However,  the 
information  in  this  section  is  necessary 
for  safety  reasons.  The  information 
required  by  this  section,  except  for 
paragraph  (a)(7).  is  fundamental  to  a 
systematic  search  and  rescue  capability. 
The  information  gives  that  what,  who. 


where,  when,  etc.,  to  look  for  in  the 
event  an  aircraft  is  unreported. 
However,  the  FAA  agrees  that  the 
requirements  in  paragraph  (a)(7) 
normally  are  not  needed  by  ATC. 
Therefore,  this  section  is  proposed 
without  change  except  for  deleting 
paragraph  (a)(7).  Paragraphs  (a)(8), 
(a)(9).  and  (a)(10)  are  renumbered 
accordingly.  | 


§91.155     Basic  VFR  weather  minlmums. 

(a)  Except  as  provided  in  §  91  157.  no 
person  may  operate  an  aircraft  under 

VFR  when  the  flight  visibility  is  less,  or 
at  a  distance  from  clouds  that  is  less. 
than  that  prescibed  for  the 
corresponding  altitude  in  the  following 
table: 


Alhtuda 


1.200  feel  or  less  above  ttie  surface  (regardless  of  MSL 
altitude)— 
W.ihir  cofiiroiied  airspace 


Outside  controlled  airspace. 


t 


More  than    1200  feet   above  Itie   surface  but   less  than 
tO.OOO  feet  lulSL— 
Wiltim  controlled  airspace 


OutSKJe  controlled  airspace.. 


More  ttian  1.200  feet  above  the  surtace  and  at  or  above 
10.000  leel  MSL 


Flight  vtsibiNty 


Ostance  from  clouds 


3  Statute  rrates _ 500  feet   below    i  000  feel 

atxjve,  2.000  feet  honzon 
lal 

1  statute  mile  except  as  provid-    Qea<  of  clouds 
ed  in  5  91  155(b) 


3  statute  miles .. 


1  statute  mile  . 


5  statute  miles .. 


500  leel  below  1  000  feel 
above.  2  000  feet  horizon- 
tal 

500  feet  beiow.  i  000  feet 
above,  2.000  leel  honzon 
tai 

1.000  feel  beio«,  1,000  leel 
atx)ve     1    mile    horizontal 


(b)  When  the  visibility  is  less  than  1 
mile,  a  helicopter  may  be  operated 
outside  controlled  airspace  at  1.200  feet 
or  less  above  the  surface  if  operated  at  a 
speed  that  allows  the  pilot  adquate 
opportunity  to  see  any  air  traffic  or 
other  obstruction  in  time  to  avoid  a 
collision. 

(c)  Except  as  provided  in  §  91.157,  no 
person  may  operate  an  aircraft  under 
VFR  within  a  control  zone  beneath  the 
ceiling  when  the  ceiling  is  less  than 
1.000  feet. 

(d)  Except  as  provided  in  §  91.157,  no 
person  may  take  off  or  land  an  aircraft 
or  enter  the  traffic  pattern  of  an  airport 
under  VFR  within  a  control  zone — 

(1)  unless  ground  visibility  at  that 
airport  is  at  least  3  statute  miles;  or 

(2)  If  ground  visibility  is  not  reported 
at  that  airport,  unless  flight  visibility 
during  landing  or  take  off  or  while 
operating  in  the  traffic  pattern  is  at  least 
3  statute  miles. 

(e)  For  the  purposes  of  this  section,  an 
aircraft  operating  at  the  base  altitude  of 
a  transition  area  or  control  area  is 
considered  to  be  within  the  airspace 
directly  below  that  area. 

Discussion.  One  commenter  suggests 
that  paragraph  (a)  be  changed  to  require 
3-miles  visibility  in  uncontrolled 
airspace.  The  FAA  has  determined  that 
the  present  1-mile  visibility  restriction  is 
safe  and  adequate  but  stresses  that,  as 
in  all  areas,  the  pilot  must  use  good 
judgment  in  applying  these  minimum 
restrictions. 

Another  commenter  suggests  that 
paragraph  (b)  should  include  balloons. 


That  commenter  reasons  that  the 
inclusion  of  balloons  would  enhance 
safety  because  a  balloon  could  be 
launched  before  morning  ground  fog  has 
fully  dissipated  and  thereby  lessen  the 
likelihood  of  encountering  mid-day 
thermal  turbulence.  The  exclusion  is 
provided  for  helicopters  because  their 
maneuverability  allows  them  to 
compensate  for  the  reduced  visibility.  A 
balloon  does  not  have  this 
maneuverability;  therefore,  the  minimum 
visibility  is  necessary  for  other  aircraft, 
who  may  be  operating  under  IFR.  to  see 
and  avoid  the  balloon. 

One  commenter  suggests  that 
paragraph  (c)  be  changed  from  a  1.000- 
foot  restriction  to  a  1,500-foot  restriction. 
However,  the  present  restriction  of  1,000 
feet,  along  with  other  sections  of  Part  91 
(such  as  proposed  §  91.119).  allows  for 
an  adequate  level  of  safety,  and 
increasing  the  altitude  to  1.500  feet 
would  place  an  unnecessary  restriction 
on  the  VFR  pilot. 

One  commenter  states  that  weather  is 
the  first  prerequisite  for  VFR  operation 
and.  therefore,  propesed  §  91.155  should 
be  the  first  paragraph  under  the  heading 
of  "Visual  Flight  Rules."  The  FAA  does 
not  agree  that  it  would  serve  any 
particular  purpose  to  move  §  91.155  as 
the  commenter  proposes  because 
§§  91.155  through  91.159  are  all 
considered  essential  to  successful 
preflight  preparation. 

Therefore,  this  section  is  proposed 
without  change. 
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§  9 1 . 1 57    Special  VFR  weather  minlmums. 

(a)  Except  as  provided  in  §  93.113. 
when  a  person  has  received  an 
appropriate  ATC  clearance,  the  special 
weather  minimums  of  this  section 
instead  of  those  contained  in  §  91.155 
apply  to  the  operation  of  an  aircraft  by 
that  person  in  a  control  zone  under  VFR. 

(b)  No  person  may  operate  an  aircriift 
in  a  control  zone  under  VFR  except 
clear  of  clouds. 

(c)  No  person  may  operate  an  aircraft 
(other  than  a  helicopter)  in  a  control 
zone  under  VFR  unless  flight  visibility  is 
at  least  1  statute  mile. 

(d)  No  person  may  take  off  or  land  an 
aircraft  (other  than  a  helicopter)  at  any 
airport  in  a  control  zone  under  VFR — 

(1)  Unless  ground  visibility  at  that 
airport  is  at  least  1  statute  mile;  or 

(2)  If  ground  visibility  is  not  reported 
at  that  airport,  unless  flight  visibility 
during  landing  or  takeoff  is  at  least  1 
statute  mile. 

(e)  No  person  may  operate  an  aircraft 
(other  than  a  helicopter)  in  a  control 
zone  under  the  special  weather 
minimums  of  this  section  between 
sunset  and  sunrise  (or  in  Alaska,  when 
the  sun  is  more  than  6  degrees  below  the 
horizon)  unless — 

(1)  That  person  mei^ts  the  applicable 
requirements  for  instrument  flight  under 
Part  61  of  this  chapter  and 

(2)  The  aircraft  is  equipped  as 
required  in  §  91.205(d). 

Discussion.  One  commenter  suggests 
that  a  typographical  error  was  made  in 
paragraph  (a)  in  the  proposed 
reorganization  concering  the  Part  93 
reference.  The  FAA  agrees  and  §  93.111 
is  changed  to  §  93.113. 

One  commenter  suggests  that 
reference  to  Part  93  be  deleted  entirely 
and  special  VFR  be  allowed  at  all 
airports.  The  FAA  is  presently  looking 
at  Part  93  under  other  programs, 
including  the  National  Airspace  Review, 
and  defers  action  on  this  suggestion 
until  results  from  these  programs  are 
finished. 

One  commenter  suggests  an  entire 
rewrite  of  this  section.  The  language  in 
the  commenter's  rewrite  reflects  the 
same  basic  content  but  is  rearran.<3pd  in 
another  format.  The  FAA  considers  the 
current  language  clear  and  adequate. 
Therefore,  §  91.157  is  proposed  without 
change. 

§  91.159    VFR  cruising  altitude  or  flight 
level. 

Except  while  holding  in  a  holding 
pattern  of  2  minutes  or  less,  or  while 
turning,  each  person  operating  an 
aircraft  under  VFR  in  level  cruising 
flight  more  than  3,000  feet  above  the 
surface  shall  maintain  the  appropriate 


altitude  or  flight  level  prescribed  below, 
unless  otherwise  authorized  by  ATC: 

(a)  When  operating  below  18.000  feet 
MSL  and — 

(1)  On  a  magnetic  course  of  zero 
degrees  through  179  degrees,  any  odd 
thousand  foot  MSL  altitude  -»-  500  feet 
(such  as  3.500,  5,500,  or  7.500);  or 

(2)  On  a  magnetic  course  of  180 
degrees  through  359  degrees,  any  even 
thousand  foot  MSL  altitude  +  500  feet 
(such  as  4,500,  6.500,  or  8.500). 

(b)  When  operating  above  18,000  feet 
MSL  to  flight  level  290  (inclusive)  and— 

(1)  On  a  magnetic  course  of  zero 
degrees  through  179  degrees,  any  odd 
flight  level  +500  feet  (such  as  195.  215. 
or  235);  or 

(2)  On  a  magnetic  course  of  180 
degrees  through  359  degrees,  any  even 
flight  level  -t-500  feet  (such  as  185.  205. 
or  225). 

(c)  When  operating  above  flight  level 
290  and— 

(1)  On  a  magnetic  course  of  zero 
degrees  through  179  degrees,  any  flight 
level,  at  4,000-foot  intervals,  beginning 
at  and  including  flight  level  300  (such  as 
flight  level  300,  340,  or  380);  or 

(2)  On  a  magnetic  course  of  180 
degrees  through  359  degrees,  any  flight 
level,  at  4.000-foot  intervals,  beginning 
at  and  including  flight  level  320  (such  as 
flight  level  320.  360,  or  400). 

Discussion.  Two  commenters  on 
§  91.159  suggest  that  paragraphs  (b)  and 
(c)  should  be  deleted  because  no  VFR  is 
allowed  above  18,000  feet  since  this  is 
Positive  Control  Area  (PCA).  The  FAA 
disagrees.  There  is  airspace  above 
18,000  feet  that  is  not  positive  control 
area.  Section  91.159  recognizes  that  fact. 

One  commenter  suggests  that  balloons 
should  be  excluded  from  this  section 
because  of  their  "extreme  visibility." 
Such  an  exclusion  would  derogate 
safety,  because  any  aircraft  flying  in  an 
opposite  direction  to  other  aircraft  at  the 
same  altitude  diminishes  the 
effectiveness  of  the  see  and  avoid 
concept.  Accordingly,  FAA  finds  that 
the  proposed  exclusion  would  be 
inappropriate. 

Finally,  one  commenter  suggests  that 
the  exception  while  holding  m  a  holding 
pattern  of  2  minutes  or  less  is 
unnecessary,  since  it  appears  to  be 
adequately  covered  under  "unless 
otherwise  authorized  by  ATC."  Because 
pilots  are  not  required  in  the  present 
regulation  to  have  ATC  authorization  for 
this  exception,  its  deletion  would  create 
additional  burdens  on  the  flying  public 
and  ATC. 

Accordingly,  this  section  is  proposed 
without  change. 


§91.161—91.165    (Reserved) 

Instrument  Flight  Rules 

§  91.167     Fuel  requirements  for  flight  In  IFR 
conditions. 

(a)  Except  as  provided  in  paragraph' 
(b)  of  this  section,  no  person  may 
operate  a  civil  aircraft  in  IFR  conditions 
unless  it  carries  enough  fuel 
(considering  weather  reports  and 
forecasts  and  weather  conditions)  to— 

(1)  Complete  the  flight  to  the  first 
airport  of  intended  landing; 

(2)  Fly  from  that  airport  to  the 
alternate  airport;  and 

(3)  Fly  after  that  for  45  minutes  at 
normal  cruising  speed. 

(b)  Paragraph  (a)(2]  of  this  section 
does  not  apply  if — 

(1)  Part  97  of  this  subchapter 
prescribes  a  standard  instrument 
approach  procedure  for  the  first  airport 
of  intended  landing;  and 

(2)  For  at  least  1  hour  before  and  1 
hour  after  the  estimated  time  of  arrival 
at  the  airport,  the  weather  reports  or 
forecasts  or  any  combination  of  them 
indicate — 

(i)  The  ceiling  will  be  at  least  2,000 
feet  above  the  airport  elevation;  and 
(ii)  Visibility  will  be  at  least  3  miles. 

Discussion.  One  commenter  states 
that  the  introductory  sentence  in 
paragraph  (a)  should  be  revised  to 
include  weather  conditions  observed  by 
the  PIC  in  addition  to  weather  reports 
and  forecasts  and  weather  conditions. 
The  commenter  does  not  offer  any 
justification  for  the  revised  wording: 
however,  the  rule  presently  provides  for 
considering  existing  weather  conditions 
in  addition  to  weather  reports  and 
forecasts. 

Several  comments  were  received 
concerning  subparagraph  (a)(3)  and 
paragraph  (b).  However,  these 
paragraphs  are  the  subject  of  other 
rulemaking  action  (Rotorcraft 
Regulatory  Review  Program  Notice  No. 
5)  and  these  comments  will  be 
considered  during  that  rulemaking. 
Therefore,  no  changes  to  these 
paragraphs  are  proposed  in  this  notice. 

§  91.169    IFR  flight  plans:  Information 
required. 

(a)  Irforniction  required.  Unless 
otherwise  authorized  by  ATC,  each 
person  filing  an  IFR  flight  plan  shall 
include  in  it  the  following  information: 

(1)  Information  required  under 
§  91.153(a). 

(2)  An  alternate  airport,  except  as 
provided  in  paragraph  (b)  of  this  sectitm. 

(b)  Exceptions  to  applicability  of 
paragraph  I  a  1(2)  of  this  section. 
Paragraph  (a)(2)  of  this  section  does  not 
apply  if  Part  97  of  this  subchapter 
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prescribes  a  standard  instrument 
approach  procedure  for  the  first  airport 
of  intended  landing  and,  for  a  least  1 
hour  before  and  1  hour  after  the 
estimated  time  of  arrival,  the  weather 
reports  or  forecasts,  or  any  combination 
of  them,  indicate — 

(1)  The  ceiling  will  be  at  least  2,000  ' 
feet  above  the  airport  elevations;  and 

(2)  The  visibility  will  be  at  least  3 
statute  miles. 

(c)  IFR  alternate  airport  weather 
minimums.  Unless  otherwise  authorized 
by  the  Admmistrator,  no  person  may 
include  an  alternate  airport  in  an  IFR 
flight  plan  unless  current  weather 
forecasts  indicate  that,  at  the  estimated 
time  of  arrival  at  the  alternate  airport, 
the  ceiling  and  visibility  at  that  airport 
will  be  at  or  above  the  following 
alternate  airport  weather  minimums: 

(1)  If  a  an  instrument  approach 
procedure  has  been  published  in  Part  97 
for  that  airport,  the  alternate  airport 
minimums  specified  in  that  procedum 
or,  if  none  are  so  specified,  the  foUowng 
minimums: 

(i)  Precision  approach  procedure: 
Ceihng  600  feet  and  visibility  2  statute 
miles. 

(ii)  Nonprecision  approach  procedure: 
Ceiling  800  feet  and  visibility  2  statute 
miles. 

(2)  If  no  instrument  approach 
procedure  has  been  published  in  Part  97 
fur  that  airport,  the  ceiling  and  visibility 
minimums  are  those  allowing  descent 
from  the  MEA.  approach,  and  landing 
under  basic  VFR. 

(d)  Cancellation.  When  a  flight  plan 
has  been  activated,  the  pilot  in 
command,  upon  canceling  or  completing 
the  flight  under  the  flight  plan,  shall 
notify  an  FAA  Flight  Service  Station  or 
ATC  facility. 

Discussion.  Two  commenters  suggest 
that  subparagraphs  (b)(1)  and  (b)(2)  be 
deleted  and  replaced  with  a  reference 
statement  to  §  91.167(b).  The  FAA  does 
not  agree.  Whenever  possible  and 
appropriate,  references  should  not  be 
made  to  other  sections  when  the  data 
are  not  too  lengthy  and  can  be  included 
in  the  rule. 

One  commenter  suggests  that 
subparagraph  (b)(2)  be  clarified  by 
adding  the  word  "statute"  before  miles. 
The  FAA  agrees  with  this  clarification 
and  the  word  "statute"  is  added. 

One  commenter  suggests  that 
paragraphs  (b)  and  (c)  should  reference 
the  specific  "weather  report  or 
forecast."  that  is,  terminal  or  area.  The 
FAA  has  determined  that  the  present 
language  is  more  appropriate  and  allows 
for  all  information,  reports,  or  forecasts 
to  be  considered  by  the  pilot. 


One  commenter  suggests  that 
paragraph  (c)  be  made  into  an  entirely 
new  section.  The  FAA  considers  the 
present  location  to  be  more  appropriate 
since  its  main  purpose  is  to  prescribe 
conditions  for  designating  an  alternate 
airport  when  filing  an  IFR  flight  plan. 

One  commenter  suggested  that  the 
alternate  airport  weather  minimums 
prescribed  in  paragraph  (c)(1)  be 
lowered  for  helicopters.  The  FAA  does 
not  agree  that  this  is  appropriate  for  all 
helicopter  operators.  Section  61.63  (and 
proposed  Subpart  J)  provides  for  the 
issuance  of  a  certificate  of  waiver 
authorizing  the  operation  of  aircraft  in 
deviation  of  proposed  §  91.167  if  the 
operation  can  be  conducted  safely  under 
the  terms  of  the  waiver.  This  allows  the 
FAA  to  review  each  operation  on  a 
case-by-case  basis  to  ensure  that  the 
aircraft  are  properly  equipped  and  the 
pilots  properly  qualified  to  operate  using 
lower  minimums. 

Accordingly,  §  91.169  is  proposed  with 
the  change  discussed. 

§  91.171     VOR  equipment  check  for  IFR 
operations. 

(a)  No  person  may  operate  a  civil 
aircraft  under  IFR  using  the  VOR  system 
of  radio  navigation  unless  the  VOR 
equipment  of  that  aircraft — 

(1)  Is  maintained,  checked,  and 
inspected  under  an  approved  procedure; 
or 

(2)  Has  been  operationally  checked 
within  the  preceding  30  days  and  was 
found  to  be  within  the  limits  of  the 
permissible  indicated  bearing  error  set 
forth  in  paragraph  (bj  or  (c)  of  this 
section. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  person 
conducting  a  VOR  check  under 
subparagraph  (a)(2)  of  this  section 
shall— 

(1)  Use,  at  the  airport  of  intended 
departure,  an  FAA-operated  or 
approved  test  signal  or  a  test  signal 
radiated  by  a  certificated  and 
appropriately  rated  radio /epair  station 
or,  outside  the  United  States,  a  test 
signal  operated  or  approved  by  an 
appropriate  authority  to  check  the  VOR 
equipment  (the  maxinium  permissible 
indicated  bearing  error  is  plus  or  minus 
4  degrees);  or 

(2)  Use,  at  the  airport  of  intended 
departure,  a  point  on  the  airport  surface 
designated  as  a  VOR  system  checkpoint 
by  the  Administrator,  or,  outside  the 
United  States,  by  an  appropriate 
authority  (the  maximum  permissible 
bearing  error  is  plus  or  minus  4  degrees): 

(3)  if  neither  a  test  signal  nor  a 
designated  checkpoint  on  the  surface  is 
available,  use  an  airborne  checkpoint 
designated  by  the  Administrator  or. 


outside  the  United  States,  by  an 
appropriate  authority  (the  maximum 
permissible  bearing  error  is  plus  or 
minus  6  degrees):  or 

(4)  If  no  check  signal  or  point  is 
available,  while  in  flight — 

(i)  Select  a  VOR  radial  that  lies  along 
the  centerline  of  an  established  VOR 
airway; 

(ii)  Select  a  prominent  ground  point 
along  the  selected  radial  preferably 
more  than  20  miles  from  the  VOR 
ground  facility  and  maneuver  the 
aircraft  directly  over  the  point  at  a 
reasonably  low  altitude;  and 

(iii)  Note  the  VOR  bearing  indicated 
by  the  receiver  when  over  the  ground 
point  (the  maximum  permissible 
variation  between  the  published  radial 
and  the  indicated  bearing  is  6  degrees). 

(c)  If  dual  system  VOR  (units 
independent  of  each  other  except  for  the 
antenna)  is  insfalled  in  the  aircraft,  the 
person  checking  the  equipment  may 
check  one  system  against  the  other  in 
place  of  the  check  procedures  specified 
in  paragraph  (b)  of  this  section.  Both 
systems  shall  be  tuned  to  the  same  VOR 
ground  facility  and  note  the  indicated 
bearings  to  that  station.  The  maximum 
permissible  variation  between  the  two 
indicated  bearings  is  4  degrees. 

(d)  Each  person  making  the  VOR 
operational  check,  as  specified  in 
paragraph  (b)  or  (c)  of  this  section,  shall 
enter  the  date,  place,  bearing  error,  and 
sign  the  aircraft  log  or  other  record.  In 
addition,  if  a  test  signal  radiated  by  a 
repair  station,  as  specified  in  paragraph 
{b)(l)  of  this  section,  is  used,  an  entry 
must  be  made  in  the  aircraft  log  or  other 
record  by  the  repair  station  certificate 
holder  or  the  certificate  holder's 
representative  certifying  to  the  bearing 
transmitted  by  the  repair  station  for  the 
check  and  the  date  of  transmission, 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2120- 
0005) 

Discussion.  Two  commenters  state 
that  the  requirement  in  paragraph  (d)  for 
certifying  the  accuracy  of  a  repair 
station's  test  signal  should  be  deleted. 
The  FAA  does  not  agree.  To  ensure  an 
equivalent  level  of  safety  between  the 
use  of  an  FAA  VOR  facility  for  a  VOR 
operational  check  and  the  use  of  an 
FAA-certificated  repair  station  for  the 
same  check,  the  repair  station  must 
ascertain  and  then  certify  that  its  signals 
are  valid  through  the  logbook  entry 
method. 

One  commenter  states  that  §  91.171 
should  be  moved  to  Subpart  E.  VOR 
operational  checks  are  not  of  a 
maintenance  or  inspection  nature; 
therefore,  the  requirement  for  them  does 
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not  belong  in  Subpart  E.  The  periodic 
checks  are  normally  performed  by  pilots 
as  part  of  preparing  for  IFR  flights  and, 
as  such,  the  requirement  for  them 
properly  belongs  with  other 
operationally  oriented  rules. 

One  commenter  states  that  the 
opening  qualifymg  phrases  in 
paragraphs  (b)(2),  (3).  and  (4)  should  be 
deleted  to  remove  the  prioritizing  of 
methods  for  conducting  the  VOR 
equipment  check.  The  qualifying  phrases 
in  paragraphs  (b)(3)  and  (4)  need  to  be 
retained  because  the  methods 
prescribed  in  these  two  paragraphs  are 
alternative  checks  of  absolute  accuracy 
that  the  methods  in  (b)(1)  and  (2) 
provide.  Since  the  checks  in  paragraphs 
(b){l]  and  (2)  are  technically  both 
checks  of  absolute  accuracy  and,  thus, 
are  equally  acceptable,  the  qualifying 
introduction  in  paragraph  (b)(2)  is 
deleted. 

Another  commenter  states  that  the 
maximum  permissible  bearing  error  for 
a  VOR  equipment  check  using  a  ground- 
based  checkpoint  should  be  changed 
from  plus  or  minus  4  degrees  to  plus  or 
minus  6  degrees.  The  pius-or-minus-6- 
dogrees  limitation  for  airborne  checks, 
which  are  normally  accomplished  on  an 
infrequent  basis,  is  necessary  because  of 
the  uncertainty  about  the  actual  position 
of  the  aircraft  relative  to  the  checkpoint 
or  magnetic  bearing  in  addition  to  the 
uncertainty  about  VOR  signal  error  at 
random  locations.  These  uncertainties 
are  not  present  when  using  ground- 
based  checkpoints.  The  provision  for 
plus  or  minus  4  degrees  maximum  error 
in  the  VOR  receiver  indications, 
therefore,  provides  an  acceptable  level 
of  safety  for  general  use. 

Except  as  noted,  the  rule  is  proposed 
without  change. 

§  91.173    ATC  Clearance  and  fUght  plan 
required 

No  person  may  operte  an  aircraft  in 
controlled  airspace  under  IFR  unless 
that  person  has — 

(a)  Filed  an  IFR  flight  plan;  and 

(b)  Received  an  appropriate  ATC 
clearance. 

Discussion.  One  commenter  suggests 
that  if  is  more  appropriate  to  place  this 
section  between  §§  91.167  and  91.169. 
The  FAA  considers  that  §§91.167  and 
91.169  should  remain  in  the  same  order 
for  IFR  as  with  §§  91.151  and  §  91.153 
for  VFR.  Therefore,  the  present  location 
is  more  appropriate. 

Another  commenter  suggests  that  "in 
controlled  airspace"  be  deleted  from 
this  section  and  that  "before  departure" 
be  added  at  the  end  of  it.  The  F.^A  finds 
that  each  of  these  suggestions  would  be 
unduly  restrictive.  In  the  first  instance,  it 


would  compel  a  pilot  planning  flight  in 
uncontrolled  airspace  to  file  an  IFR 
flight  plan  from  which  the  pilot  would 
receive  no  ATC  separation  services.  In 
the  latter  instance,  a  pilot  operating 
under  VFR.  upon  encountenng 
instrument  meteorological  conditions, 
could  not  obtain  an  ATC  clearance  to 
operate  under  IFR.  The  present  language 
provides  an  adequate  level  of  safety  and 
is  retained. 

Accordingly.  §  91.173  is  proposed 
without  change. 

§  91.175    Takeoff,  and  landing  under  IFR. 

(a)  Instrument  approaches  to  civil 
airports.  Unless  otherwise  authorized  by 
ATC.  when  an  instrument  letdown  to  a 
civil  airport  is  necessary,  each  person 
operting  an  aircraft,  except  a  military- 
aircraft  of  the  United  States,  shall  use  a 
standard  instrument  approach 
procedure  prescribed  for  the  airport  in 
Part  97  of  this  chapter 

(b)  Authorized  DH  or  MDA.  For  the 
purpose  of  this  section  when  the 
approach  procedure  being  used  provides 
for  and  requires  the  use  of  a  DH  or 
MDA.  the  authorized  DH  or  MDA  is  the 
highest  of  the  following: 

(1)  The  DH  or  MDA  prescribed  by  the 
approach  procedure. 

(2)  The  DH  or  MDA  prescribed  for  the 
pilot  in  command. 

(3)  The  DH  or  MDA  for  which  the 
aircraft  is  equipped. 

(c)  Operation  beiow  DH  or  MDA. 
Where  a  DH  or  MDA  is  applicable,  no 
pilot  may  operate  an  aircraft,  except  a 
military  aircraft  of  the  United  States,  at 
any  airport  below  the  authorized  MDA 
or  continue  an  approach  below  the 
authorized  DH  unless — 

(1)  The  aircraft  is  continuously  in  a 
position  from  which  a  descent  to  a 
landing  on  the  intended  runway  can  be 
made  at  a  normal  rate  of  descent  using 
normal  maneuvers,  and  for  operations 
conducted  under  Part  121  or  Part  135 
unless  that  descent  rate  will  allow 
touchdown  to  occur  within  the 
touchdown  zone  of  the  runway  of 
intended  landing: 

(2)  The  flight  visibility  is  not  less  than 
the  visibility  prescribed  in  the  standard 
instrument  approach  being  used:  and 

(3J  E.xcept  for  a  Category-  II  or 
Category  III  approach  where  any 
necessary  visual  reference  requirements 
are  specified  by  the  Administrator,  at 
least  one  of  the  following  visual 
references  for  the  intended  runway  is 
distinctly  visible  and  identifiable  to  the 
pilot: 

(i)  The  approach  light  system,  except 
that  the  pilot  may  not  descend  below 
100  feet  above  the  touchdown  zone 
elevation  using  the  approach  lights  as  a 
reference  unless  the  red  terminating 


bars  or  the  red  side  row  bars  are  also 
distinctly  visible  and  identifiable. 

(ii)  The  threshold 

(iii)  The  threshold  markings. 

(iv)  The  threshold  lights. 

(v)  The  runway  end  identifier  lights. 

(vi)  The  visual  approach  slope 
indicator. 

(vii)  The  touchdown  zone  or 
touchdown  zone  markings, 

(viii)  The  touchdown  zone  lights. 

(ix)  The  runway  or  runway  markings. 

(x)  The  runway  lights. 

(d)  Landing.  No  pilot  operating  an 
aircraft,  except  a  military  aircraft  of  the 
United  States,  may  land  that  aircraft 
when  the  flight  visibility  is  less  than  the 
visibility  prescribed  in  the  standard 
instrument  approach  procedure  being 
used. 

(e)  Missed  approach  procedures.  Each 
pilot  operating  an  aircraft,  except  a 
military  aircraft  of  the  United  States. 
shall  immediately  execute  an 
appropriate  missed  approach  procedure 
when  cither  of  the  following  conditions 
exist: 

(1)  Whenever  the  requirements  of 
paragraph  (c)  of  this  section  are  not  met 
at  either  of  the  following  times: 

(i)  When  the  aircraft  is  being  operated 
below  MDA:  or 

(ii)  Upon  arrival  at  the  missed 
approach  point,  including  a  DH  where  a 
DH  IS  specified  and  its  use  is  required, 
and  at  any  time  after  that  until 
touchdown. 

(2)  Whenever  an  identifiable  part  of 
the  airport  is  not  distinctly  visible  to  the 
pilot  during  maneuver  at  or  above  MDA, 
unless  the  inability  to  see  an  identifiable 
part  of  the  airport  results  only  from  a 
normal  bank  of  the  aircraft  during  the 
circling  approach. 

(f)  Civil  airport  takeoff  niimmums. 
Unless  otherwise  authorized  by  the 
Administrator,  no  pilot  operating  an 
aircraft  under  Part  121.  1Z5.  129.  or  135 
of  this  chapter  may  take  off  from  a  civil 
airport  under  IFR  unless  weather 
conditions  are  at  or  above  the  weather 
minimum  for  IFR  takeoff  prescnbed  for 
that  airport  under  Part  97  of  this  chapter. 
If  takeoff  minimums  are  not  prescribed 
under  Part  97  of  this  chapter  for  a 
particular  airport,  the  following 
minimums  apply  to  takeoffs  under  IFR 
for  aircraft  operating  under  those  parts: 

(1)  For  aircraft  having  two  engines  or 
less — 1  statute  mile  visibility. 

(2)  For  aircraft  having  more  than  two 
engines — '/a  statute  mile  visibility. 

(g)  Military  airports.  Unless  otherwise 
prescribed  by  the  Administrator,  each 
person  operating  a  civil  aircraft  under 
IFR  into  or  out  of  a  military  airport  shall 
comply  with  the  instrument  approach 
procedures  and  the  takeoff  and  landing 
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minimum  prescribed  by  the  military 
authority  having  jurisdiction  of  that 
airport. 

(h)  Comparable  values  of  RVR  and 
gound  visibility.  (1)  Except  for 
Catgegory  II  or  Category  III  minimums, 
if  RVR  minimums  for  takeoff  or  landing 
are  prescribed  in  an  instrument 
approach  procedure,  but  RVR  is  not 
reported  for  the  runway  of  intended 
operation,  the  RVR  minimum  shall  be 
converted  to  ground  visibility  in 
accordance  with  the  table  in  paragraph 
{h)(21  of  ths  section  and  shall  be  the 
visibility  minimum  for  takeoff  or  landing 
on  that  runway. 

(2)- 


RVR  (teet) 

VistHMy 
(statute 
miles) 

1.600 _ _. 

2  400 

3200 

«000_ 

1 
ISd 

4,500      _ 

5000                       

6.000 ._    ..     __ 

(i)  Operations  on  unpublished  routes 
and  use  of  radar  in  instrument  approach 
procedures.  When  radar  is  approved  at 
certain  locations  for  ATC  purposes,  it 
may  be  used  not  only  for  surveillance 
and  precision  radar  approaches,  as 
applicable,  but  also  may  be  used  in 
conjunction  with  instrument  approach 
procedures  predicated  on  other  types  of 
radio  navigational  aids.  Rada  vectors 
may  be  authorized  to  provide  course 
guidance  through  the  segments  of  an 
approach  to  the  final  course  or  fix. 
When  operating  on  an  unpublished 
route  or  while  being  radar  vectored,  the 
pilot,  when  an  approach  clearance  is 
received,  shall,  in  addition  to  complying 
with  §  91.177.  maintain  the  last  altitude 
assigned  to  that  pilot  until  the  aircraft  is 
established  on  a  segment  of  a  published 
route  or  instrument  approach  procedure 
unless  a  different  altitude  is  assigned  by 
ACT.  After  the  aircraft  is  so  established, 
published  altitudes  apply  to  descent 
within  each  succeeding  route  or 
approach  segment  unless  a  different 
altitude  is  assigned  by  ACT.  Upon 
reachmg  the  final  approach  course  or 
fix.  the  pilot  may  either  complete  the 
instrument  approach  in  accordance  with 
a  procedure  approved  for  the  facility  or 
continue  a  surveillance  or  precision 
radar  approach  to  a  landing. 

(jl  Limitation  on  procedure  turns.  In 
the  case  of  a  radar  vector  to  a  final 
approach  course  or  fix,  a  timed 
approach  from  a  holding  fix.  or  an 
approach  for  which  the  procedure 
specifies  "No  PT."  no  pilot  may  make  a 
procedure  turn  unless  cleared  to  do  so 
by  ATC. 


(kl  ILS  components.  The  basic  ground 
components  of  an  ILS  are  the  localizer, 
glide  slope,  outer  marker,  middle 
marker,  and,  when  installed  for  use  with 
Category  II  or  Category  III  instrument 
approach  procedures,  an  inner  marker. 
A  compass  locator  or  precision  radar 
may  be  substituted  for  the  outer  or 
middle  marker.  DME,  VOR,  or 
nondirectional  beacon  fixes  authorized 
in  the  standard  instrument  approach 
procedure  or  surveillance  radar  may  be 
substituted  for  the  outer  marker. 
Applicability  of,  and  substitution  for,  the 
inner  marker  for  Category  II  or  III 
approaches  is  determined  by  the 
appropriate  Part  97  approach  procedure, 
letter  of  authorization,  or  operations 
specification  pertinent  to  the  operations. 

Discussion.  One  commenter  states 
that  the  qualifying  phrase  "for 
paragraphs  (a)  through  (k)  of  this 
section"  in  paragraph  (a)  should  be 
deleted.  Even  though  no  justification 
was  given  by  the  commenter,  the  FAA 
agrees  with  the  recommendation  since 
this  statement  is  redundant.  Proposed 
§  91.175  contains  the  provisions  of 
previous  §§  91.116  and  91.117  which 
were  combined  by  Amendment  No.  91- 
17'3  (46  FR  2280;  January  8, 1981)  and 
numbered  §  91.116.  Both  of  these  were  a 
part  of  present  Subpart  B,  all  of  which  is 
subject  to  waiver  according  to  present 
§  91.63.  Since  proposed  §  91.175  is  a 
combination  of  these  earlier  rules  and  is 
listed  in  Subpart  J  of  this  proposal  as 
being  subject  to  waiver,  the  phrase  "by 
the  Administrator  for  paragraphs  (a) 
through  (k)  of  this  section"  is  deleted. 
Also,  when  §§  91.116  and  91.117  were 
combined  in  Amendment  No.  91-173,  the 
phrase  "(including  ATC)"  was  dropped 
in  error.  A  correction  is  made  in  this 
notice  by  reinstating  the  ATC 
authorization. 

One  commenter  proposes  to  delete 
"when  the  approach  procedure  being 
used  provides  for  and  requires  use  of  a 
DH  or  MDA"  in  paragraph  (b).  No 
justification  for  the  proposal  is  provided. 
The  FAA  considers  this  phrase  to  be 
necessary  for  clarity  because  it  specifies 
the  conditions  under  which  the 
remainder  of  the  paragraph  applies. 

One  commenter  proposes  to  delete  the 
words  "Where  a  DH  or  MDA  is 
applicable"  from  the  introductory 
portion  of  paragraph  (c).  No  justification 
is  provided  for  this  proposal.  The  FAA 
considers  the  present  terminology 
necessary  to  clearly  relate  the  use  of  an 
MDA  or  DH  to  the  specific  procedure 
used. 

One  commenter  proposes  amending 
subparagraph  (c)(1)  to  read:  "(1)  The 
aircraft  is  in  a  position  from  which  a 
normal  approach  to  the  runway  of 


intended  landing  can  be  made;  and 
.  .  .  ."  The  same  commenter  proposes  to 
amend  subparagraph  (c)(3)  to  read:  "(3) 
The  approach  threshold  of  that  runway. 
or  approach  lights  or  other  markings 
identifiable  with  the  approach  end  of  the 
runway  are  clearly  visible  to  the  pilot." 
As  regards  subparagraph  (c)(1),  the 
commenter  states  that  the  terms 
"normal  rate  of  descent"  and  "normal 
maneuvers"  instead  of  "normal 
apprbach"  is  confusing.  The  commenter 
offers  revised  language  for 
subparagraphs  (c)(1)  and  (c)(3)  identical 
to  the  regulation  which  was  in  effect 
before  the  amendment  effective  May  8. 
1981.  The  FAA  disagrees  with  the 
recommendation.  Amendment  91-173, 
effective  May  8, 1981,  amended  present 
§  91.116  (proposed  S  91.175)  to  provide  a 
higher  level  of  safety  and  to  provide 
increased  clarity  than  the  previous  rule 
which  was  frequently  misinterpreted 
and  incorrectly  applied.  The  current 
terminology  clearly  explains  what  is 
expected  in  terms  of  how  the  approach 
is  to  be  executed. 

One  commenter  suggests  amending 
paragraph  (d)  to  allow  helicopters  to 
reduce  fixed-wing  minimums  in  a  Part  97 
precision  approach  by  50  percent; 
however,  the  DH  or  MDA  may  not  be 
lower  than  100  feet  AGL.  The  FAA  does 
not  agree  that  paragraph  (d)  should  be 
arbitrarily  amended  for  helicopters. 
These  minimums  are  properly 
prescribed  in  Part  97  in  accordance  with 
TERPS  procedures. 

Several  commenters  recommend 
deleting  paragraph  (f)  and  including 
these  requirements  in  other  appropriate 
parts  of  the  FAR.  One  commenter 
recommends  adding  minimums  for 
helicopters  at  civil  airports  of  'A-mile 
visibility.  However,  since  paragraph  (f) 
is  the  subject  of  other  rulemaking  action, 
(Rotorcraft  Regulatory  Review  No.  5) 
these  comments  will  be  considered 
during  that  rulemaking  and  no  changes 
to  this  paragraph  are  proposed  in  this 
notice. 

One  commenter  suggests  deleting 
paragraph  (h),  two  commenters  suggest 
deleting  paragraph  (k),  and  one 
commenter  states  the  requirements  of 
paragraph  (k)  should  be  placed  in  Part 
97  if  it  must  be  codified.  The  information 
contained  in  paragraph  (h)  is  not 
incorporated  into  the  instrument 
procedures  published  under  Part  97  and. 
thus,  does  not  appear  on  the  approach 
charts  used  by  pilots.  Retaining  this 
paragraph  in  Part  91  keeps  it  codified 
and  readily  available  to  pilots  who  don't 
normally  have  that  text  of  Part  97 
available.  Paragraph  (k)  specifies  the 
airborne  and  ground  equipment  that 
may  be  substituted  for  the  basic  ILS 
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components.  The  provi.sions  of  the 
paragraph  must  be  retained  in  Part  91 
since  they  provide  the  regulatory 
authority  for  substitution  of  the 
equipment. 

Subparagraph  (cjl-l)  appears  to  make 
use  of  visual  descent  point  (VDP) 
mandatory  if  that  point  can  be 
established.  The  "Airman's  Information 
Manual"  and  other  advisory  information 
available  to  pilots  clearly  indicate  that 
use  of  VDP's  is  not  mandatory. 
However,  the  inclusion  of  subpar;igraph 
{c)(4)  in  proposed  §  91.175  has  resulted 
in  the  provisions  of  this  paragraph  being 
viewed  by  seme  persons  as  being 
mandatory.  To  prevent  this 
misconception,  which  would  take  away 
from  the  pilot  the  decision  of  when  to 
initiate  the  descent  from  the  MDA.  the 
FAA  proposes  to  delete  subparagraph 
(c)(4).  No  other  changes  are  proposed  for 
§  91.175. 

§91.177     Minimum  altitudes  for  IFR 
operations. 

(a)  Operation  cf  aircraft  at  minimum 
altitudes.  Except  when  necessary  for 
takeoff  or  landing,  no  person  may 
operate  an  aircraft  under  IFR  below — 

(1)  The  applicable  minimum  altitudes 
prescribed  in  Parts  95  and  97  of  this 
chapter;  or 

(2)  If  no  applicable  minimum  altitude 
is  prescribed  in  those  parts — 

(i)  In  the  case  of  operations  over  an 
area  designated  as  a  mountainous  area 
in  Part  95,  and  altitude  of  2,000  feet 
above  the  highest  obstacle  within  a 
horizontal  distance  of  4  nautical  miles 
from  the  course  to  be  flown;  or 

(ii)  In  any  other  case,  and  altitude  of 
1,000  feet  above  the  highest  obstacle 
within  a  horizontal  distance  of  4 
nautical  miles  from  the  cou*"e  to  be 
r.own. 

However,  if  both  a  MEA  and  a  MOCA 
are  prescribed  for  a  particular  route  or 
route  segment,  a  person  may  operate  an 
aircraft  below  the  MEA  down  to,  but  not 
below,  the  MOCA,  when  within  22 
nautical  miles  of  the  VOR  concerned 
(based  on  the  pilot's  reasonable 
estimate  of  that  distance). 

(b)  Climb.  Clim.b  on  a  higher  minimum 
IFR  altitude  shall  begin  immediately 
after  passing  the  point  beyond  which 
that  minimum  altitude  applies,  except 
that  when  ground  obstructions 
intervene,  the  point  beyond  which  the 
higher  minimum  altitude  applies  shall  be 
crossed  at  or  above  the  applicable 
MCA. 

Discussion.  One  commenter  suggests 
that  the  additional  language  be  added  to 
subparagraph  (a)(1)  to  include  en  route 
charts  and  other  aeronautical 
publications.  While  the  FAA  realizes 


that  this  information  is  normally 
presented  to  the  pilot  via  charts  and 
other  aeronautical  publications,  the  FAR 
should  cite  only  the  appropriate 
regulatory  authority,  Parts  95  and  97.  as 
the  basis  for  these  minimum  altitudes. 

One  commenter  suggests  that 
references  to  "statute  miles"  throughout 
this  section  be  changed  to  "nautical 
miles"  for  commonality  with  other 
regulations  and  charting.  The  FAA 
agrees  with  this  suggestion  and 
references  are  changed  to  nautical 
values  to  provide  uniformity. 

One  commenter  suggests  that  this 
section  be  expanded  to  include 
provisions  for  descent  to  lower 
minimum  IFR  altitudes  because  such 
descents  might  be  required  when 
operating  under  lost  communications 
procedures.  The  FAA  finds  that  the 
matter  of  descent  under  those  conditions 
is  specifically  and  appropriately 
provided  for  in  proposed  §  91,185;  IFR 
Operations.  Two-way  radio 
communications  failure 

§  9 1 . 1 79    IFR  cruising  altitudt  or  flight 
level. 

[a)  In  controlled  airspace.  Each 
person  operating  an  aircraft  under  IFR 
in  level  cruising  flight  in  controlled 
airspace  shall  maintain  the  altitude  or 
flight  level  assigned  that  aircraft  by 
ATC.  However,  if  the  ATC  clearance 
assigns  "VFR  conditions  on-top."  that 
person  shall  maintain  and  altitude  or 
flight  level  as  prescribed  by  §  91.159. 

(b)  In  uncontrolled  airspace.  Except 
while  holding  in  a  holding  pattern  of  2 
minutes  or  less  or  while  turning,  each 
person  operating  an  aircraft  under  IFR 
in  level  cruising  flight  in  uncontrolled 
airspace  shall  maintain  and  appropriate 
altitude  as  follows; 

(1)  When  operating  below  18,000  feet 
MSL  and — 

(i)  On  a  magnetic  course  of  zero 
degrees  through  179  degrees,  any  odd 
thousand  foot  MSL  altitude  (such  as 
3.000,  5.000,  or  7.000);  or 

(li)  On  a  magnetic  course  of  180 
degrees  through  359  degrees,  any  even 
thousand  foot  MSL  altitude  (such  as 
2,000,  4,000,  or  6,000). 

(2)  When  operating  at  or  above  18,000 
feet  MSL  but  below  flight  level  290. 
and — 

(i)  On  a  magnetic  course  of  zero 
degrees  through  179  degrees,  any  odd 
flight  level  (such  as  190.  210,  or  230);  or 

(ii)  On  a  magnetic  course  of  180 
degrees  through  359  degrees,  any  even 
flight  level  (such  as  180,  200,  or  220). 

(3)  When  operating  at  flight  level  290 
and  above,  and — 

(i)  On  a  magnetic  course  of  zero 
degrees  through  179  degrees,  any  flight 
level,  at  4,000-foot  intervals,  beginning 


at  and  including  flight  level  290  (such  as 
flight  level  290,  330,  or  270);  or 

(li)  On  a  magnetic  course  of  180 
degrees  through  359  degrees,  any  flight 
level,  at  4.000-foot  intervals,  beginning 
at  and  including  flight  level  310  (such  as 
flight  level  310,  350.  or  390). 

Discussion.  No  public  comments  were 
received  on  S  91.179.  Accordingly,  the 
section  IS  proposed  without  change. 

§91.181     Course  to  t>e  flown. 

Unless  otherwise  authorized  by  ATC, 
no  person  may  operate  an  aircraft 
within  controlled  airspace  under  IFR 
except  as  follows: 

(a)  On  a  Federal  airway,  along  the 
centerline  of  that  airway. 

(b)  On  any  other  route,  along  the 
direct  course  between  the  navigational 
aids  or  fixes  defining  that  route. 
However,  this  section  does  not  prohibit 
maneuvering  the  aircraft  to  pass  well 
clear  of  other  air  traffic  or  the 
maneuvering  of  the  aircraft  in  VFR 
conditions  to  clear  the  intended  flight 
path  both  before  and  during  chmb  or 
descent. 

Discussion.  .No  public  comments  were 
received  on  §  91.181.  Accordingly,  the 
section  is  proposed  without  change. 

§91.183     IFR  radio  communicattons. 

The  pilot  in  command  of  each  aircraft 
operated  under  IFR  m  controlled 
airspace  shall  have  a  continuous  watch 
maintained  on  the  appropriate 
frequency  and  shall  report  by  radio  as 
soon  as  possible — 

(a)  The  time  and  altitude  of  passing 
each  designated  reporting  point,  or  the 
reporting  points  specified  by  ATC. 
except  that  while  the  aircraft  is  under 
radar  control,  only  the  passing  of  those 
reporting  points  specifically  requested 
by  ATC  need  be  reported; 

(b)  Any  unforecast  weather  condition 
encountered;  and 

(c)  Any  other  information  relating  to 
the  safety  of  flight. 

Discussion.  One  commenter  suggests 
that  paragraph  (b)  is  unnecessary  and 
should  be  deleted.  The  FAA  disagrees 
because  this  information  is  vital  and 
necessary  to  the  safe  operation  of  all 
aircraft  in  relaying  any  unforecast 
conditions  when  found  to  exist. 

One  commenter  suggests  that  a  new 
paragraph  (d)  be  added  to  include  the 
malfunction  of  equiprr.enf  report 
required  by  §  91.187.  The  commenter 
states  that  he  should  know  all  of  the 
times  that  he  must  report  to  ATC  after 
reading  §  91.183.  Because  of  the  very 
large  number  of  sections  in  Part  91 
which  include  reports  to  ATC,  to 
enumerate  all  of  the  reporting 
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requirements  in  one  section  would  be 
redundant  with  other  sections. 
Therefore,  this  section  is  proposed 
without  change. 

§91.185     IFR  operations.  Two-way  radio 
communications  failure. 

(a)  General.  Unless  otherwise 
authorized  by  ATC,  each  pilot  who  has 
two-way  radio  communications  failure 
when  operating  under  IFR  shall  comply 
with  the  rules  of  this  section. 

(b)  VFR  conditions.  If  the  failure 
occurs  in  VFR  conditions,  or  if  VFR 
conditions  are  encountered  after  the 
failure,  each  pilot  shall  continue  the 
flight  under  VFR  and  land  as  soon  as 
practicable. 

(c)  IFR  conditions.  If  the  failure  occurs 
in  IFR  conditions,  or  if  paragraph  (b)  of 
this  section  cannot  be  complied  with, 
each  pilot  shall  continue  the  flight 
according  to  the  following: 

(1)  Route,  (i)  By  the  route  assigned  in 
the  last  ATC  clearance  received; 

(ii)  If  being  radar  vectored,  by  the 
direct  route  from  the  point  of  radio 
failure  to  the  fix,  route,  or  airway 
specified  in  the  vector  clearance; 

(iii)  In  the  absence  of  an  assigned 
route,  by  the  route  that  ATC  has  advised 
may  be  expected  in  a  further  clearance; 
or 

(iv)  In  the  absence  of  an  assigned 
route  or  a  route  that  ATC  has  advised 
may  be  expected  in  a  further  clearance, 
by  the  route  filed  in  the  flight  plan. 

(2)  Altitude.  At  the  highest  of  the 
following  altitudes  or  flight  levels  for  the 
route  segment  being  flown; 

(i)  the  altitude  or  flight  level  assigned 
in  the  last  ATC  clearance  received; 

(ii)  The  minimum  altitude  (converted, 
if  appropriate,  to  minimum  flight  level  as 
prescribed  in  §  91.121(c))  for  IFR 
operations;  or 

(iii)  The  altitude  or  fiight  level  ATC 
has  advised  may  be  expected  in  a 
further  clearance.  '^ 

(3)  Leave  holding  fix.  If  holding 
instructions  have  been  received,  leave 
the  holding  fix  at  the  expect-further- 
clearance  time  received  or,  if  an 
expected  approach  clearance  time  has 
been  received,  leave  the  holding  fix  in 
order  to  arrive  over  the  fix  from  which 
the  approach  begins  as  close  as  possible 
to  the  expected  approach  clearance 
time. 

(4)  Descent  for  approach.  Begin 
descent  from  the  en  route  altitude  or 
flight  level  upon  reaching  the  fix  from 
which  the  approach  begins,  but  not 
before — 

(i)  The  expect-approach-clearance 
time  (if  received);  or 

(ii)  If  no  expect-approach-clearance 
time  has  been  received,  at  the  estimated 


time  of  arrival,  shown  on  the  flight  plan, 
as  amended  with  ATC. 

Discussion.  Several  comments  were 
received  on  §  91.185.  However,  since 
§  91.185  is  the  subject  of  other 
rulemaking  action,  these  comments  will 
be  considered  during  that  rulemaking 
and  no  changes  to  this  section  are 
proposed  in  this  notice. 

§  9 1 . 1 87    Operation  under  IFR  In  controlled 
airspace:  Malfunction  reports. 

(a)  The  pilot  in  command  of  each 
aircraft  operated  in  controlled  airspace 
under  IFR  shall  report  as  soon  as 
practical  to  ATC  any  malfunctions  of 
navigational,  approach,  or 
communication  equipment  occurring  in 
flight. 

(b)  In  each  report  required  by 
paragraph  (a)  of  this  section,  the  pilot  in 
command  shall  include  the — 

(1)  Aircraft  identification; 

(2)  Equipment  affected; 

(3)  Degree  to  which  the  capability  of 
the  pilot  to  operate  under  IFR  in  the 
ATC  system  is  impaired;  and 

(4)  Nature  and  extent  of  assistance 
desired  from  ATC. 

Discussion.  One  commenter  suggests 
that  this  section  be  deleted  from  Part  91 
or,  if  retained,  that  subparagraphs  (a)(1). 
(a)(2).  and  (a)(3)  be  deleted  with  a 
rewrite  of  paragraph  (a).  The  commenter 
also  states  that  "immediately"  should  be 
changed  to  "as  soon  as  practical"  which 
is  the  intent  of  this  notification.  Another 
commenter  suggests  that  the  list  of 
equipment  in  these  subparagraphs  is  out 
of  date.  The  commenter  states  that  there 
is  equipment  aboard  today's  aircraft, 
other  than  that  in  the  list,  whose  loss 
would  affect  flight  safety,  or  of  which 
ATC  should  have  knowledge.  The  FAA 
agrees  with  the  intent  of  these 
suggestions,  and  paragraph  (a)  is 
rewritten  accordingly. 

§  91.189    Category  il  and  III  operations: 
General  operating  rules. 

(a)  No  person  may  operate  a  civil 
aircraft  in  a  Category  II  or  III  operation 
unless — 

(1)  The  flightcrew  of  the  aircraft 
consists  of  a  pilot  in  command  and  a 
second  in  command  who  hold  the 
appropriate  authorizations  and  ratings 
prescribed  in  §  61.3  of  this  chapter 

(2)  Each  flight  crewmember  has 
adequate  knowledge  of.  and  familiarity 
with,  the  aircraft  and  the  procedures  to 
be  used;  and 

(3)  The  instrument  panel  in  front  of 
the  pilot  who  is  controlling  the  aircraft 
has  appropriate  instrumentation  for  the 
type  of  flight  control  guidance  system 
that  is  being  used. 


(b)  Unless  otherwise  authorized  by 
the  Administrator,  no  person  may 
operate  a  civil  aircraft  in  a  Category  II 
or  Category  III  operation  unless  each 
ground  component  required  for  that 
operation  and  the  related  airborne 
equipment  is  installed  and  operating. 

(c)  Authorized  DH.  For  the  purpose  of 
this  section,  when  the  approach 
procedure  being  used  provides  for  and 
requires  the  use  of  a  DH,  the  authorized 
DH  is  the  highest  of  the  following: 

(1)  The  DH  prescribed  by  the 
approach  procedure. 

(2)  The  DH  prescribed  for  the  pilot  in 
command. 

(3)  The  DH  for  which  the  aircraft  is 
equipped. 

(d)  Unless  othewise  authorized  by  the 
Administrator,  no  pilot  operating  an 
aircraft  in  a  Category  II  or  Category  III 
approach  that  provides  and  requires  use 
of  a  DH  may  continue  the  approach 
below  the  authorized  decision  height 
unless  the  following  conditions  are  met: 

(1)  The  aircraft  is  in  a  position  from 
which  a  descent  to  a  landing  on  the 
intended  runway  can  be  made  at  a 
normal  rate  of  descent  using  normal 
maneuvers,  and  where  that  descent  rate 
will  allow  touchdown  to  occur  within 
the  touchdown  zone  of  the  runway  of 
intended  landing. 

(2)  At  least  one  of  the  following  visual 
references  for  the  intended  runway  is 
distinctly  visible  and  identifiable  to  the 
pilot: 

(i)  The  approach  light  system,  except 
that  the  pilot  may  not  descend  below 
100  feet  above  the  touchdown  zone 
elevation  using  the  approach  lights  as  a 
reference  unless  the  red  terminating 
bars  or  the  red  side  row  bars  are  also 
distinctly  visible  and  identifiable. 

(ii)  The  threshold. 

(iii)  The  threshold  markings. 

(iv)  The  threshold  lights. 

(v)  The  touchdown  zone  or  touchdown 
zone  markings. 

(vi)  The  touchdown  zone  lights. 

(e)  Unless  othewise  authorized  by  the 
Administrator,  each  pilot  operating  an 
aircraft  shall  immediately  execute  an 
appropriate  missed  approach  whenever, 
prior  to  touchdown,  the  re'quirements  of 
paragraph  (d)  of  this  section  are  not  met. 

(f)  No  person  operating  an  aircraft 
using  a  Category  III  approach  without 
decision  height  may  land  that  aircraft 
except  in  accordance  with  the 
provisions  of  the  letter  of  authorization 
issued  by  the  Administrator. 

(g)  Paragraphs  (a)  through  (f)  of  this 
section  do  not  apply  to  operations 
conducted  by  the  holders  of  certificates 
issued  under  Parts  121,  125,  129,  or  135 
of  this  chapter.  No  person  may  operate  a 
civil  aircraft  in  a  Category  II  or  Category 
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III  operation  conducted  by  the  holder  of 
a  certificate  issued  under  Parts  121. 125. 
129,  or  135  of  this  chupter  unless  the 
operation  is  conducted  in  accordance 
with  that  certificate  holder's  operations 
specifications. 

Discussion.  No  public  comments  were 
received  on  §  91.189.  Accordingly,  no 
changes  are  proposed  for  this  section. 

§91.191    Category  II  manual. 

(a)  No  person  may  operate  a  civil 
aircraft  of  United  States  registry  in  a 
Category  II  operation  unless — 

(1)  There  is  available  in  the  aircraft  a 
current,  approved  Category  II  manual 
for  that  aircraft; 

(2)  The  operation  is  conducted  in 
accordance  with  the  procedures, 
instructions,  and  limitations  in  that 
manual;  and 

(3)  The  instruments  and  equipment 
listed  in  the  manual  that  are  required  for 
a  particular  Category  II  operation  have 
been  inspected  and  maintained  in 
accordance  with  the  maintenance 
program  contained  in  that  manual. 

(b)  Each  operator  shall  keep  a  current 
copy  of  the  approved  manual  at  its 
principal  base  of  operations  and  shall 
make  it  available  for  inspection  upon 
request  of  the  Administrator. 

(c)  This  section  does  not  apply  to 
operations  conducted  by  the  holder  of  a 
certificate  issued  under  P.irt  121  of  this 
chapter. 

(Approved  hy  the  Office  of  Management  and 
Budget  OMB  under  control  number  2120- 
0005) 

Discussion.  One  commenter  questions 
why  §  91.191  does  not  also  include 
Category  III  manual  requirements.  The 
FAA  finds  that  the  costs  associated  with 
Category  III  operations  are  apparently 
prohibitive  for  Part  91  operators. 
Currently,  only  a  very  small  number 
have  met  the  Category  II  operational 
requirements;  therefore  a  rule  change  is 
not  necessary  at  this  time. 

§  91.193    Certificate  of  authorization  for 
certain  Category  tl  operations. 

The  Administrator  may  issue  a 
certificate  of  authorization  authorizing 
deviations  from  the  requirements  of 
§§  91.189,  91.191.  and  91.205(f)  for  the 
operation  of  small  airplanes  identified 
as  Category  A  aircraft  in  §  97.3  of  this 
chapter  in  Category  II  operations  if  he 
finds  that  the  proposed  operation  can  be 
safely  conducted  under  the  terms  of  the 
certificate.  Such  authorization  does  not 
permit  operation  of  the  aircraft  carrying 
persons  or  property  for  compensation  or 
hire. 

Discussion.  One  conmienter 
recommends  including  helicopters  in  the 
applicability  of  §  91.193.  However,  since 


§  91.193  is  the  subject  of  other 
rulemaking  action,  (Rotorcraft 
Regulatory  Review  Program  No.  5)  this 
comment  will  be  considered  during  that 
rulemaking  and  no  changes  to  this 
section  are  proposed  in  this  notice. 

§§91.195-91.199    (Reserved] 

Subpart  C— Equipment,  Instrument, 
and  Certificate  Requirements 

§  91.201     Applicability. 

This  subpart  prescribes  general 
equipment,  instrument,  and  certificate 
requirements.  Additional  requirements 
for  certain  operations  and  aircraft  may 
be  prescribed  in  other  subparts. 

Discussion.  One  commenter  suggests 
adding  a  second  sentence  to  read: 
"Additional  requirements  for  certain 
operations  and  aircraft  may  be 
prescribed  in  other  subparts."  The  FAA 
agrees  that  this  comment  has  merit  and 
proposes  §  91.201  with  the  added 
sentence  for  clarification. 

§  91.201     Civil  aircraft:  Certifications 
required. 

(a)  Except  as  provided  in  S  91.715,  no 
person  may  operate  a  civil  aircraft 
unless  It  has  within  it  the  following: 

(1)  An  appropriate  and  current 
airworthiness  certificate.  Each  U.S. 
airworthiness  certificate  used  to  comply 
with  this  subparagraph  (except  a  special 
flight  permit,  a  copy  of  the  applicable 
operations  specifications  issued  under 

S  21.197(c)  of  this  chapter,  appropriate 
sections  of  the  air  carrier  manual 
required  by  Parts  121, 127,  and  135  of 
this  chapter  containing  that  portion  of 
the  operations  specifications  issued 
under  §  21.197(c).  or  an  authorization 
under  §  91.611)  must  have  on  it  the 
registration  number  assigned  to  the 
aircraft  under  Part  47  of  this  chapter. 
However,  the  airworthiness  certificate 
need  not  have  on  it  an  assigned  special 
identification  number  before  10  days 
after  that  number  is  first  affixed  to  the 
aircraft.  A  revised  airworthiness 
certificate  having  on  it  an  assigned 
special  identification  number  that  has 
been  affixed  to  an  aircraft  may  only  be 
obtained  upon  application  to  an  FAA 
Flight  Standards  district  office. 

(2)  An  effective  U.S.  registration 
certificate  isued  to  its  owner  or.  for 
operation  within  the  United  States,  the 
second  duplicate  copy  (pink)  of  the 
Aircraft  Registration  Application  as 
provided  for  in  §  47.31(b),  or  a 
registration  certificate  issued  under  the 
laws  of  a  foreign  country. 

(b)  No  person  may  operate  a  civil 
aircraft  unless  the  airworthiness 
certificate  required  by  paragraph  (a)  of 
this  section  or  a  special  flight 


authorization  issued  under  §  91  175  is 
display,  ed  at  the  cabin  or  cockpit 
entrance  so  that  it  is  legible  to 
passengers  or  crew. 

Discussion.  One  commenter 
recommends  deleting  everything  after 
the  first  sentence  in  paragraph  (a)(1)  and 
all  of  paragraph  (b).  The  commenter 
believes  that  the  word  "appropnale"  in 
subparagraph  (a)(1)  covers  the  need,  or 
exceptions  to  the  need,  for  a  registration 
number  on  an  airworthiness  certificate. 
The  commenter  further  states  that  other 
parts  of  the  F.^R  should  specify  what 
constitutes  an  appropriate  airworthiness 
certificate  and  the  necessity  for  a 
registration  number  on  it.  As  regards 
paragraph  (b),  the  commenter  states  that 
the  requirement  to  display  the 
airworthiness  certificate  is  meaningless 
without  reference  to  the  aircraft 
maintenance  records. 

Subparagraph  (a)(1)  prescribes  certain 
requirements  for  airworthiness 
certificates  that  are  not  found  in  other 
parts  of  the  FAR  and  is  retained  in  this 
section  to  provide  a  high  degree  of 
operational  awareness. 

Another  commenter  states  that 
§  21.197(c)  applies  to  Part  135  certificate 
holders  and  asks  whether  a  reference  to 
Part  135  should  be  included  after  "and 
127"  in  §  91.203(a)(1).  Amendment  21-,t4. 
effective  July  23,  1981,  revised  §  21,197 
of  the  FAR  to  allow  for  special  flight 
permits  for  certain  Part  135  operators. 
Therefore,  proposed  §§  91.203(4)(a)(l)  is 
amended  to  include  these  operators. 

As  regards  paragraph  (b).  safety  and 
the  public  interest  require  that  the 
current  airworthiness  certification  status 
of  an  aircraft  be  immediately  available 
to  persons  boarding  that  aircraft  as 
passengers  or  crewmembers  for  the 
purpose  of  flight.  Although  the  FAA 
agrees  that  an  examination  of  aircraft 
maintenance  records  is  required  to 
determine  the  current  airworthiness 
status  of  an  aircraft,  ready  access  to  the 
airworthiness  certificate  provides 
passengers  and  crewmembers  rele\ant 
information  regarding  whether  or  not 
that  aircraft  is  certificated  to  perform 
the  type  of  operation  about  to  be 
embarked  on.  Since  aircraft  logbooks  or 
other  similar  records  which  identify  the 
airworthiness  certification  status  of  an 
aircraft  are  not  required  to  be  carried  on 
board,  this  information  may  only  be 
available  by  referring  to  the 
airworthiness  certificate  when  the 
aircraft  is  away  from  its  home  base  of 
operation. 

The  FAA  proposes  to  amend 
subparagraph  (a)(2)  to  clarify  the  current 
stated  requirements  that  aircraft  must 
carry  an  aircraft  registration  certificate 
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issued  to  its  owner.  The  rule,  as 
proposed,  addresses  the  registration 
requirement  for  U.S.-registered  aircraft 
operating  in  and  outside  of  the  United 
States,  as  well  as  foreign-registered 
aircraft  operating  in  the  United  States. 

In  keeping  with  section  501(a)  of  the 
Federal  Aviation  Act  and  §  47.31(b)  of 
the  FAR,  an  aircraft  whose  owner  has 
applied  for  U.S.  aircraft  registration  may 
be  operated  without  registration  using 
the  second  duplicate  copy  of  the 
Application  for  Aircraft  Registration 
(pink  slip)  as  temporary  authority.  The 
amendment  reflects  current  U.S.  practice 
that  limits  this  temporary  or  pink-slip 
authority  to  operations  in  the  United 
States.  The  limitation  of  pink-slip 
authority  to  aircraft  operating  in  the 
United  States  is  necessary  for 
compliance  with  U.S.  obligations  under 
Article  29  of  the  Chicago  Convention, 
which  requires  that  every  aircraft 
engaged  in  international  air  navigation 
carry  with  it  its  certificate  of 
registration.  Because  the  second 
duplicate  copy  of  the  Application  for 
Aircraft  Registration  is  not  a  certificate 
oT  registration,  it  may  not  be  used  as 
temporary  authority  for  operations 
outside  the  United  States. 

The  amendment  also  clarifies  two 
aspects  of  the  registration  certificate 
requirement  which  reflect  current  U.S. 
laws  and  practice.  First,  aside  from 
pink-slip  authority,  only  a  U.S.  aircraft 
registration  certificate  that  is  effective, 
within  the  meaning  of  §  47.41(a).  meets 
the  requirements  of  J  91.203(a)(2). 
Second,  the  amendment  recognizes  that 
non-U.S.-registered  aircraft  operating  in 
the  United  States  must  have  an  aircraft 
registration  certificate  issued  under  the 
laws  of  a  foreign  country. 

No  other  substantive  charges  are 
proposed  for  this  section. 

§  9 1 .205    Powered  cWfl  aircraft  with 
■taralard  category  U.S.  airworthlneM 
certificate:  Inatruniettt  and  equipment 
requirements 

(a)  Genera/.  Except  as  provided  in 
paragraphs  (c)(3)  and  (e)  of  this  section, 
no  person  may  operate  a  powered  civil 
aircraft  with  a  standard  category  U.S. 
airworthiness  certificate  in  any 
operation  described  in  paragraphs  (b) 
through  (f)  of  this  section  unless  that 
aircraft  contains  the  instruments  and 
equipment  specified  in  those  paragraphs 
(or  FAA-approved  equivalents)  for  that 
type  of  operation,  and  those  instruments 
and  Items  of  equipment  are  in  operable 
condition. 

(b)  Visual  flight  rules  (day).  For  VFR 
fiight  during  the  day,  the  following 
instruments  and  equipment  are  required: 

(1)  Airspeed  indicator. 

(2)  Altimeter. 


(3)  Magnetic  direction  indicator. 

(4)  Tachometer  for  each  engine. 

(5)  Oil  pressure  gauge  for  each  using 
pressure  system. 

(6)  Temperature  guage  for  each  liquid- 
cooled  engine. 

(7)  Oil  temperature  gauge  for  each  air- 
cool  engine. 

(8)  Manifold  pressure  gauge  for  each 
altitude  engine. 

(9)  Fule  gauge  indicating  the  quantity 
of  fuel  in  each  tank. 

(10)  Landing  gear  position  indicator,  if 
the  aircraft  has  a  retractable  landing 
gear. 

(11)  If  the  aircraft  is  operated  for  hire 
over  water  and  beyond  power-off 
gliding  distance  from  shore,  approved 
notation  gear  readily  available  to  each 
occupant  and  at  least  one  pyrotechnic 
signaling  device.  As  used  in  this  section, 
"shore"  means  that  area  of  the  land 
adjacent  to  the  water  which  is  above  the 
high  water  mark  and  excludes  land 
areas  which  are  intermittently  under 
water. 

(12)  Except  as  to  airships,  an 
approved  safety  belt  with  an  approved 
metal-to-metal  latching  device  for  each 
occupant  who  has  reached  his  or  her 
second  birthday. 

(13)  For  small  civil  airplanes 
manufactured  after  July  18, 1978,  an 
approved  shoulder  harness  for  each 
front  seat.  The  shoulder  harness  must  be 
designed  to  protect  the  occupant  from 
serious  head  injury  when  the  occupant 
experiences  the  ultimate  inertia  forces 
specified  in  5  23.561(b)(2)  of  this 
chapter.  Each  shoulder  harness  installed 
at  a  flight  crewmember  station  must 
permit  the  crewmember.  when  seated 
and  with  his  or  her  safety  belt  and 
shoulder  harness  fastened,  to  perform 
all  functions  necessary  for  flight 
operations.  For  purposes  of  this 
paragraph — 

(i)  The  date  of  manufacture  of  an 
airplane  is  the  date  the  inspection 
acceptance  records  reflect  that  the 
airplane  is  complete  and  meets  the 
FAA-approved  type  design  data;  and 

(ii)  A  front  seat  is  a  seat  located  at  a 
flight  crewmember  station  or  any  seat 
located  alongside  such  a  seat. 

(14)  An  emergency  locator  transmitter, 
if  required  by  §  91.207. 

(c)  Visual  flight  rules  (night).  For  VFR 
flight  at  night,  the  following  instruments 
and  equipment  are  required: 

(1)  Instruments  and  equipment 
specified  m  paragraph  (b)  of  this 
section. 

(2)  Approved  position  lights. 

(3)  An  approved  aviation  red  or 
aviation  white  anticollision  light  system 
on  all  U.S.-registered  civil  aircraft. 
Anticollision  light  systems  initially 
installed  after  August  11,  1971,  on 


aircraft  for  which  a  type  certificate  was 
issued  or  applied  for  before  August  11. 
1971,  must  at  least  meet  the  anticollision 
light  standards  of  Part  23.  25,  27.  or  29. 
as  applicable,  that  were  in  effect  on 
August  10. 1971,  except  that  the  color 
may  be  either  aviation  red  or  aviation 
white.  In  the  event  of  failure  of  any  light 
of  the  anticollision  light  system, 
operations  with  the  aircraft  may  be 
continued  to  a  stop  where  repairs  or 
replacement  can  be  made. 

(4)  If  the  aircraft  is  operated  for  hire, 
one  electric  landing  light. 

(5)  An  adequate  source  of  electrical 
energy  for  all  installed  electrical  and 
radio  equipment. 

(6)  One  spare  set  of  fuses,  or  three 
spare  fuses  of  each  kind  required,  that 
are  accessible  to  the  pilot  in  fiight. 

(d)  Instrument  flight  rules.  For  IFR 
fiight,  the  following  instruments  and 
equipment  are  required: 

(1)  Instruments  and  equipment 
specified  in  paragraph  (b)  of  this 
section,  and,  for  night  flight,  instruments 
and  equipment  specified  in  paragraph 
(c)  of  this  section. 

(2)  Two-way  radio  communications 
system  and  navigational  equipment 
appropriate  to  the  ground  facilities  to  be 
used. 

(3)  Gyroscopic  rate-of-turn  indicator, 
except  on  the  following  aircraft: 

(i)  Large  airplanes  with  a  third 
attitude  instrument  system  useable 
through  flights  attitudes  of  360  degrees 
of  pitch  and  roll  and  installed  in 
accordance  with  §  121.305(j)  of  this 
chapter:  and 

(ii)  Rotorcraft  with  a  third  attitude 
instrument  system  useable  through  fiight 
attitudes  of  ±80  degrees  of  pitch  and 
±120  degrees  of  roll  and  installed  in 
accordance  with  §  29.1303(g)  of  this 
chapter. 

(4)  Slip-skid  indicator. 

(5)  Sensitive  altimeter  adjustable  for 
barometric  pressure. 

(6)  A  clock  displaying  hours,  minutes, 
and  seconds  with  a  sweep-second 
pointer  or  digital  presentotion. 

(7)  Generator  or  alternator  of 
adequate  capacity. 

(8)  Gyroscopic  pitch  and  bank 
indicator  (artificial  horizon). 

(9)  Gyroscopic  direction  indicator 
(directional  gyro  or  equivalent). 

(e)  Flight  at  and  above  24.000  feet 
MSL  If  VOR  navigational  equipment  is 
required  under  paragraph  (d)(2)  of  this 
section,  no  person  may  operate  a  U.S.- 
registered  civil  aircraft  within  the  50 
states  and  the  District  of  Columbia  at  or 
above  24,000  feet  MSL  unless  that 
aircraft  is  equipped  with  approved 
distance  measuring  equipment  (DME). 
When  DME  required  by  this  paragraph 
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fails  at  and  above  24.000  feet  MSL  the 
pilot  in  command  of  the  aircraft  shall 
notify  ATC  immediately,  and  then  may 
continue  operations  at  and  above  24.000 
feet  MSL  to  the  next  airport  of  intended 
landing  at  which  repairs  or  replacement 
of  the  equipment  can  be  made. 

(f)  Category  II  operations.  For 
Category  II  operations  the  instruments 
and  equipment  specified  in  paragraph 
(d)  of  this  section  and  Appendix  A  to 
this  part  are  required.  This  paragraph 
does  not  apply  to  operations  conducted 
by  the  holder  of  a  certificate  issued 
under  Part  121  of  this  chapter. 

Discussion.  One  commenter  proposes 
to  amend  paragraph  (a)  to  require  that 
all  instruments  be  maintained  to  a 
certain  degree  of  accuracy.  The  same 
commenter  proposes  to  amend 
paragraph  (b)(2)  to  require  periodic 
calibration  of  all  altimeters.  The  FAA 
considers  that  the  costs  would  not  be 
commensurate  with  the  increases  in 
safety.  Also,  quite  possibly  the  majority 
of  instruments  in  use  cannot  meet  the 
accuracy  standards  of  which  the 
commenter  speaks. 

One  commenter  suggests  adding 
another  paragraph  to  §  91.205(b)  slating, 
"Any  instrument  or  equipment  required 
for  the  issuance  o/  the  airworthiness 
certificate."  The  commenter  believes 
that  by  adding  this  requirement  in 
§  91.205,  §  91.213  could  be  deleted. 
However,  the  FAA  notes  that  other 
parts  of  the  regulations  provide 
requirements  for  the  equipment  that 
must  be  installed  and  operable  for 
issuing  an  airworthiness  certificate.  This 
section  lists  that  equipment  required  for 
VFR  flight  during  the  day,  and  it  must  be 
operable.  To  combine  an  airworthiness 
requirement  and  an  operational 
requirement  in  this  section  is 
unnecessary  and  could  be  confusing. 
Section  91.213  is  only  intended  to  apply 
to  certain  airplanes  and  not  to  aircraft  in 
general  as  is  §  91.205. 

One  commenter  on  §  91.205 
recommends  changing  "altitude"  to 
"reciprocating"  in  paragraph  (b)(8).  The 
FAA  does  not  agree  because  a  manifold 
pressure  gauge  is  only  required  on  an 
engine  that  uses  a  controllable-pitch 
propeller  and  is  normally  used  on  an 
altitude  engine.  Since  requirmg  a 
manifold  pressure  gauge  is  not 
appropriate  for  all  reciprocating  engines, 
adopting  such  a  requirement  would 
cause  an  undue  burden  on  operators  of 
aircraft  with  these  engines. 

Another  commenter  states  that 
paragraph  (b)(n)  should  be  amended  to 
require  flotation  gear  for  each  occupant 
when  passengers  are  carried  over  water 
and  beyond  power-off  gliding  distance 
from  shore.  The  FAA  does  not  concur.  It 


would  require  this  equipment  for  all 
passenger-carr>'ing  aircraft  operated 
over  water  and  beyond  power-off 
gliding  distance  from  shore,  whether  or 
not  those  aircraft  are  being  operated  for 
hire.  The  commenter  does  not  include 
justification  for  the  recommendation. 
and  past  operating  experience  does  not 
indicate  a  need  to  expand  this 
requirement  to  all  Part  91  operators. 

The  same  commenter  states  that 
"pyrotechnic"  should  be  changed  to 
"high  intensity"  in  paragraph  (b)(ll). 
The  commenter  indicates  that  this  will 
update  the  requirements  and  would 
permit  the  use  of  signaling  de\!ces  such 
as  strobe  lights.  The  FAA  does  not 
concur.  The  FAA  notes  that  the  U.S. 
Coast  Guard,  which  has  a  long  history  of 
involvement  in  search  and  rescue 
activities,  has  found  that  pyrotechnics 
are  universally  recognized  distress 
signals,  whereas  other  visual  distress 
signals  may  not  be  recognized  as  such. 
Additionally,  devices  other  than 
pyrotechnic  signaling  devices  have  been 
found  to  be  useful  only  in  restricted 
circumstances.  The  Coast  Guard  does 
not  believe  that  special  purpose  devices 
(such  as  strobe  lights,  mirrors,  etc.)  used 
by  themselves  meet  the  minimum 
requirements  for  an  effective  signal. 
Accordingly,  since  visual  distress 
signals  are  required  to  be  carried  aboard 
aircraft  during  extended  overwater 
operations,  the  FAA  does  not  consider 
that  devices  other  than  pyrotechnic 
signaling  devices  should  be  permitted  as 
the  minimum  means  of  compliance  with 
this  rule. 

The  FAA  is  aware  of  a  need  to  clarify 
the  intended  definition  of  the  term 
"shore"  as  it  is  used  in  §  91.205(b)(ll). 
Several  judicial  decisions  have  defined 
the  "shore"  as  including  tidal  flats.  In 
some  parts  of  the  United  States  these 
tidal  flats  can  extend  for  several  miles 
and,  because  of  the  extreme  tides 
prevalent  in  these  areas,  the  land  may 
be  submerged  under  as  much  as  25  to  35 
feet  of  water  during  periods  of  high  tide. 
The  intent  of  the  rule  is  to  require 
operators  carrying  passengers  for  hire 
over  these  areas  to  equip  their  aircraft 
with  the  necessary  flotation  gear  and 
pyrotechnic  device.  Therefore,  the  FAA 
proposes  to  define  "shore"  to  exclude 
land  areas  which  are  intermittently 
under  water,  such  as  tidal  flats. 

One  commenter  recommends  moving 
the  requirements  for  an  approved  metal- 
to-metal  latching  device  for  each  safety 
belt  to  the  first  sentence  of 
subparagraph  (b)(12]  and  deleting  the 
remainder  of  subparagraph  (b)(12). 
Since  a  description  of  strength 
requirements  for  safety  belts,  as 
provided  in  the  remainder  of 
supparagraph  (b)(12).  is  found  in 


applicable  airworthiness  rules,  the 
comment  has  merit  and  proposed 
subparagraph  (b](12)  is  revised 
accordingly. 

One  commenter  suggests  adding  a 
requirement  to  paragraph  (b)  for  an 
emergency  locator  transmitter  if  it  is 
required  by  S  91.207.  This  will 
consolidate  most  of  the  instrument  and 
equipment  requirements  into  one 
section.  The  comment  has  merit  and 
new  subparagraph  (14)  is  added  to 
proposed  paragraph  (b). 

One  commenter  suggests  amending 
paragraph  (c)(4)  to  require  an  electric 
landing  light  on  all  aircraft  that  are 
operated  under  VFR  at  night.  Past 
experience  with  the  present  rule,  as  it 
pertains  to  VTR  night  flights,  has  not 
indicated  a  need  to  require  an  electric 
landing  light  for  all  Part  91  operations  at 
night.  Adopting  such  a  requirement 
would  not  provide  safety  benefits 
commensurate  with  the  costs  imposed. 

One  commenter  recommends 
changing  paragraph  (c)(6)  by  requiring 
that  the  spare  fuses  required  for  VFR 
night  flight  are  accessible  to  the  pilot 
during  the  flight.  The  commenter's 
justification  for  the  recommendation  is 
that  the  present  requirement  is  outdated 
and  most  aircraft  now  use  circuit 
breakers.  The  FAA  does  not  understand 
the  relationship  expressed  by  the 
commenter  between  the  proposal  which 
would  require  fuses  to  be  accessible  to 
the  pilot,  and  the  assertion  that  the 
present  requirement  for  carrying  fuses  is 
outdated  since  most  aircraft  have  circuit 
breakers.  Although  the  trend  in  recent 
years  has  been  to  install  circuit  breakers 
in  aircraft,  there  are  many  aircraft  in  the 
fleet  that  still  utilize  fuses.  Therefore. 
the  spare  fuses  should  be  accessible  to 
the  pilot  while  the  pilot  is  operating  an 
aircraft  under  VFR  at  night  and 
paragraph  (c)(6)  is  revised  accordingly. 

One  commenter  states  that  paragraph 
(d)(3)(i)  should  be  amended  to  require 
30-minutes  continuous  operation  after 
total  electrical  generating  system  failure. 
The  commenter  indicates  that  many 
aircraft  modifiers  are  adding  equipment 
to  the  gyro  which,  if  used,  could  deplete 
the  power  within  30  minutes.  The  FAA 
considers  that  this  subject  is  adequately 
addressed  in  other  appropriate  parts  of 
the  FAR.  To  restate  the  requirements  in 
this  section  would  be  redundant. 

Another  commenter  suggests  moving 
paragraph  (d)(3)(i)  to  Subpart  F  or  G 
because  it  pertains  only  to  large  aircraft. 
The  FAA  does  not  agree  because 
paragraph  (d)(3)(i)  is  necessary  to 
clearly  identify  when  a  gyroscopic  rate 
of  turn  indicator  is  not  required  for  IFR 
flight. 
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One  commenter  states  that  the 
reference  to  rotorcraft  certificated  under 
Part  29  should  be  deleted  from 
paragraph  (d)(3)(ii).  The  FAA.  in  its 
Rotorcraft  Regulatory  Review  Program; 
Amendment  No.  1.  effective  March  2. 
1983,  amended  Part  27— Airworthmess 
Standards:  Normal  Category  Rotorcraft 
to  allow  a  standby  attitude  indicator 
installation  which  meets  the 
requirements  of  §  29.1303{g)(ll  through 
(7).  Therefore,  an  editorial  change  to 
delete  the  reference  to  Part  29  is 
appropriate. 

One  commenter  recommends 
changing  paragraph  (d)(7)  to  read 
"Generator  or  alternator  of  adequate 
capacity."  The  FAA  agrees  with  the 
commenter.  Although  the  word 
■generator',  by  definition,  includes  an 
alternator,  in  common  useage  the  word 
■generator'  denotes  direct  electrical 
current  and  the  word  'alternator'  is 
associated  with  alternating  electrical 
current.  Therefore,  §  91.205(d)(7)  is 
proposed  with  the  words  '■or  alternator" 
added. 

One  commenter  states  that  paragraph 
(e)  should  be  deleted  while  another 
commenter  states  that  the  paragraph 
should  be  revised  to  include  additional 
tv-pes  of  equipment  that  are  in  use  today. 
The  latter  commenter  also  states  that  a 
malfunction  of  equipment  specified  in 
paragraph  (e)  should  be  reported  and 
repaired  in  accordance  with  a  minimum 
equipment  list  (MEL). 

The  commenter  that  suggests  deleting 
paragraph  (e)  does  not  offer  any 
justification  for  the  suggestion.  The 
paragraph  is  retained  because  certain 
air  traffic  separation  standards  are 
based  on  the  availability  of  the 
equipment  specified  by  §  91.205(e).  The 
en  route  IFR  navigation  system  in  the 
United  States  is  predicated  on  VOR  and 
DME  systems.  Therefore,  it  is 
appropriate  that  this  equipment  be  on 
board  and  in  working  order  when 
operations  are  conducted  in  airspace 
where  separation  standards  may  be 
predicated  on  its  availability.  The 
cor...Tient  concerning  use  of  an  MEL  is 
not  discussed  in  this  notice  since  other 
rulemaking  action  pertaining  to  MEL's  is 
in  progress,  Docket  No.  22320.  and  will 
be  considered  during  that  rulemaking. 

One  commenter  states  that  the 
altitude  in  paragraph  (e)  should  be 
lowered  from  24.000  feet  MSL  to  18.000 
feet  MSL  to  correspond  with  the  Positive 
Control  Area.  No  justification  for  the 
recommendation  is  presented.  Past 
experience  does  not  indicate  a  need  to 
lower  the  altitude  above  which  DME 
must  be  installed  if  VOR  navigational 
equipment  is  required  under  paragraph 
(d)(2). 


Accordingly,  §  91.205  is  proposed  with 
the  changes  discussed. 

§  91.207    Emergency  locator  transmitters. 

(a)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  no  person 
may  operate  a  U.S. -registered  civil 
airplane  unless — 

(1)  There  is  attached  to  the  airplane 
an  automatic  type  emergency  locator 
transmitter  that  is  in  operable  condition 
and  meets  the  applicable  requirements 
of  TSO-C91  for  the  following  operations: 

(i)  Those  operations  governed  by  the 
supplemental  air  carrier  and  commercial 
operator  rules  of  Parts  121  and  125: 

(ii)  Charter  flights  governed  by  the 
domestic  and  flag  air  carrier  rules  of 
Part  121  of  this  chapter:  and 

(iii)  Operations  governed  by  Part  135 
of  this  chapter;  or 

(2)  For  operations  other  than  those 
specified  in  subparagraph  fi)  of  this 
paragraph,  there  must  be  attached  to  the 
airplane  a  personal  type  or  an  automatic 
type  emergency  locator  transmitter  that 
is  in  operable  condition  and  meets  the 
applicable  requirements  of  TSO-C91. 

(b)  Each  emergency  locator 
transmitter  required  by  paragraph  (a)  of 
this  section  must  be  attached  to  the 
airplane  in  such  a  manner  that  the 
probability  of  damage  to  the  transmitter 
in  the  event  of  crash  impact  is 
minimized.  Fixed  and  deployable 
automatic  type  transmitters  must  be 
attached  to  the  airplane  as  far  aft  as 
practicable. 

(c)  Batteries  used  in  the  emergency 
locator  transmitters  required  by 
paragraphs  (a)  and  (b)  of  this  section 
must  be  replaced  (or  recharged,  if  the 
batteries  are  rechargeable) — 

(1)  When  the  transmitter  has  been  in 
use  for  more  than  1  cumulative  hour;  or 

(2)  When  50  percent  of  their  useful  life 
(or,  for  rechargeable  batteries.  50 
percent  of  their  useful  life  of  chrge).  as 
established  by  the  transmitter 
manufacturer  under  TSC)-C91. 
paragraph  (g)(2),  has  expired. 

The  new  expiration  date  for  replacing 
(or  recharging)  the  battery  must  be 
legibly  marked  on  the  outside  of  the 
transmitter  and  entered  in  the  aircraft 
maintenance  record  Paragraph  (c)(2)  of 
this  section  does  not  apply  to  batteries 
(such  as  water-activated  batteries)  that 
are  essentially  unaffected  during 
probable  storage  interv  als. 

(d)  Notwithstanding  paragraph  (a)  of 
this  section,  a  person  may — 

(1)  Ferry  a  newly  acquired  airplane 
from  the  place  where  possession  of  it 
was  taken  to  a  place  where  the 
emergency  locator  transmitter  is  to  be 
installed;  and 


(2)  Ferry  and  airplane  with  an 
inoperative  emergency  locator 
transmitter  from  a  place  where  repairs 
or  replacement  cannot  be  made  to  a 
place  where  they  can  be  made. 
No  person  other  than  required 
crewmembers  may  be  carried  aboard  an 
airplance  being  ferried  under  paragraph 
(d)  of  this  section. 

(e)  Paragraph  (a)  of  this  section  does 
not  apply  to — 

(1)  Turbojet-powered  aircraft; 

(2)  Aircraft  while  engaged  in 
scheduled  flights  by  scheduled  air 
carriers  certificated  by  the  Civil 
Aeronautics  Board; 

(3)  Aircraft  while  engaged  in  training 
opertions  conducted  entirely  within  a 
50-mile  radius  of  the  airport  from  which 
such  local  flight  operations  began; 

(4)  Aircraft  while  engaged  in  flight 
opertions  incident  to  design  and  testing; 

(5)  New  aircraft  while  engaged  in 
flight  operations  incident  to  their 
manufacture,  preparation,  and  delivery; 

(6)  Aircraft  while  engaged  in  flight 
operations  incident  to  the  aerial 
application  of  chemicals  and  other 
substances  for  agricultural  purposes; 

(7)  Aircraft  certificated  by  the 
Administrator  for  research  and 
development  purposes; 

(8)  Aircraft  while  used  for  showing 
compliance  with  regulations,  crew 
training,  exhibition,  air  racing,  or  market 
surveys; 

(9)  Aircraft  equipped  to  carry  not 
more  than  one  person;  and 

(10)  An  aircraft  during  any  period  for 
which  the  transmitter  has  been 
temporarily  removed  for  inspection, 
repair,  modification,  or  replacement, 
subject  to  the  following: 

(i)  No  person  may  operate  the  aircraft 
unless  the  aircraft  records  contain  an 
entry  which  includes  the  date  of  initial 
removal,  the  make,  model,  serial 
number,  and  reason  for  removing  the 
transmitter,  and  a  placard  in  located  in 
view  of  the  pilot  to  show  "ELT  not 
installed." 

(ii)  No  person  may  operate  the  aircraft 
more  than  90  days  after  the  ELT  is 
initially  removed  from  the  aircraft. 

Discussion.  One  commenter  states 
that  the  construction  of  the  section 
should  be  simplified.  The  commenters 
also  recommends  that  the  FAA  ask 
Congress  to  rescind  the  law  making 
ELT's  mandatory,  thus  paving  the  way 
for  the  FAA  and  industry  to  establish 
requirements  without  Congressional 
intervention. 

The  requirements  in  paragraphs  (a) 
and  (b)  have  been  consolidated  into  one 
paragraph,  thus  eliminating  the 
redundant  language  in  paragraph  (b)  as 
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il  appeared  in  Notice  No.  79-2A. 
Editorial  changes  have  been 
incorporated  into  the  remainder  of  the 
section  to  conform  with  the 
consolidation  of  paragraphs  (a)  and  (b). 

Section  91.207  was  adopted  as  a  result 
of  Public  Law  91-596  which  amended 
the  Federal  Aviation  Act  of  1958  by 
requiring  the  use  of  ELT's  in  certain 
operations.  Despite  some  technical 
difficulties  m  the  opertional  use  of  this 
equipment,  the  FAA  anticipates  that  the 
current  equipment  will  continue  to  be 
improved  resulting  in  many  additional 
lives  being  saved  due  to  expeditious 
rescue. 

Further,  the  commenfer  does  not 
provide  any  specific  alternatives  to  the 
ELT  requirement  that  make  an  argument 
for  Congressional  action  to  rescind 
Public  Law  91-596.  Accordmgly,  the 
FAA  does  not  plan  to  request  that 
Congress  take  the  action  requested  by 
the  commenter. 

Another  commenter  states  that  the 
use  of  the  word  "ferry"  in  paragraph 
(e)(1)  and  (2)  should  be  clarified  to  state 
that  a  special  flight  permit  is  or  is  not 
required.  The  FAR  currently  state  when 
a  special  flight  permit  is  required  and 
the  term  "ferry"  as  used  in  the  FAR  does 
not,  by  itself,  mean  that  a  special  flight 
permit  is  required.  The  FAA  does  not 
consider Turther  clarification  to  be 
necessry. 

One  commenter  states  that  the 
requirement  for  an  ELT  on  board  should 
be  extended  to  include  helicopters.  Past 
operating  history  has  not  shown 
sufficient  need  to  require  ELT's  on  board 
helicopters  at  the  present  time.  No  other 
substantive  changes  are  proposed  for 
§  91.207. 

§91.209    Aircraft  lights. 

No  person  may,  during  the  period 
from  sunset  to  sunrise  (or,  in  Alaska, 
during  the  period  a  prominent  unlighled 
object  cannot  be  seen  from  a  distance  of 
3  statute  miles  or  the  sun  is  more  than  6 
degrees  below  the  horizon] — 

(a)  Operate  an  aircraft  unless  it  has 
lighted  position  lights; 

(b)  Park  or  move  an  aircraft  in.  or  in 
dangerous  proximity  to,  a  night  flight 
operations  area  of  an  airport  unless  the 
aircraft — 

(1)  Is  clearly  illuminated; 

(2)  Has  lighted  position  lights;  or 

(3)  Is  in  an  area  which  is  marked  by 
obstruction  lights; 

(c)  Anchor  an  aircraft  unless  the 
aircraft — 

(1)  Has  lighted  anchor  lights;  or 

(2)  Is  in  an  area  where  anchor  lights 
are  not  required  on  vessels:  or 

(d)  Operate  an  aircraft,  required  by 
§  91.205(c)(3]  to  be  equipped  with  an 
anticollision  light  system,  unless  it  has 


approved  and  lighled  aviation  red  or 
aviation  white  anticollision  lights. 
However,  the  anticollision  lights  need 
not  be  lighted  when  the  pilot  in 
command  determines  that,  because  of 
operating  conditions,  it  would  be  in  the 
interest  of  safety  to  turn  the  lights  off. 

Discussion.  One  commenter  states 
that  §  91.209  should  be  moved  to 
Subpart  B.  The  FAA  does  not  agree 
since  Subpart  B  contains  flight  rules  and 
this  section  prescribes  minimum  lighting 
equipment  for  night  operations. 

Another  commenter  on  proposed 
§  91.209(d)  states  that  this  paragraph 
requires  that  the  anticollision  lights  be 
on  while  taxiing  This  commenter  further 
states  that  some  aircraft  are  equipped 
with  a  landing  gear  scissor  switch  which 
disables  the  anticollision  light  when  the 
aircraft's  weight  is  on  the  landing  gear. 
The  commenter  expresses  concern  that 
if  it  is  intended  to  require  the  light  to  be 
lighted  when  taxiing  (unless  the  PIC 
determines  it  to  be  in  the  interest  of 
safety  to  turn  it  off),  this  requirement 
may  need  attention  elsewhere.  The 
commenter  does  not  offer  any  other 
information  or  suggestion.  The  technical 
method  of  controlling  the  anticollision 
lights  is  not  intended  to  be  contained  in 
the  operational  rule.  Accordingly, 
§  91.209  is  proposed  without  change. 

§91.211     Supplementat  oxygen. 

(a)  General.  No  person  may  operate  a 
civil  aircraft  of  US.  registry — 

(1)  At  cabin  pressure  altitudes  above 
12.000  feet  (MSL)  up  to  and  including 
14.000  feet  (MSL)  unless  the  required 
minimum  flightcrew  is  provided  with 
and  uses  supplemental  oxygen  for  that 
part  of  the  flight  at  those  altitudes  that  is 
of  more  than  30  minutes  duration; 

(2)  At  cabin  pressure  altitudes  above 
14,000  feet  (MSL)  unless  the  required 
minimum  flightcrew  is  provided  with 
and  uses  supplement  oxygen  during  the 
entire  flight  time  at  those  altitudes;  and 

(3)  At  cabin  pressure  altitudes  above 
15,000  feet  (MSL)  unless  each  occupant 
of  the  aircraft  is  provided  with 
supplemental  oxygen. 

(b)  Pressurized  cabin  aircraft.  (1)  No 
person  may  operate  a  civil  aircraft  of 
U.S.  registry  with  a  pressurized  cabin — 

(i)  At  flight  altitudes  above  flight  level 
250  unless  at  least  a  10-minute  supply  of 
supplemental  oxygen,  in  addition  to  any 
oxygen  required  to  satisfy  paragraph  (a) 
of  this  section,  is  available  for  each 
occupant  of  the  aircraft  for  use  in  the 
event  that  a  descent  is  necessitated  by 
loss  of  cabin  pressurization;  and 

(ii)  At  flight  altitudes  above  flight 
level  350  unless  one  pilot  at  the  controls 
of  the  airplane  is  wearing  and  using  an 
oxygen  mask  that  is  secured  and  sealed 


and  that  either  supplies  oxygen  at  all 
times  or  automatically  supplies  oxygen 
whenever  the  cabin  pressure  altitude  of 
the  airplane  exceeds  14.000  feet  (MSL). 
except  that  the  one  pilot  need  not  wear 
and  use  an  ox\gen  mask  while  at  or 
below  flight  level  410  if  there  are  two 
pilots  at  the  controls  and  each  pilot  has 
a  quick-donning  type  of  oxygen  mask 
that  can  be  placed  on  the  face  with  one 
hand  from  the  ready  position  within  5 
seconds,  supplying  oxygen  and  properly 
secured  and  sealed. 

(2)  Notwithstanding  subparagraph 
(l){ii)  of  this  paragraph,  if  for  any  reason 
at  any  time  it  is  necessary  for  or,e  pilot 
to  leave  his  or  her  station  at  the  controls 
of  the  aircraft  when  operating  at  flight 
altitudes  above  flight  level  350.  the 
remaining  pilot  at  the  controls  shall  put 
on  and  use  an  oxygen  mask  until  the 
other  pilot  has  returned  to  his  or  her 
station. 

Discussion.  One  comment  was 
received  regarding  this  section. 
However,  since  §  91.211  is  the  subject  of 
other  rulemaking  action.  Docket  No. 
23745,  this  comment  will  be  considered 
during  that  rulemaking  and  no  changes 
to  this  section  are  proposed  in  this 
notice. 

§91.213    Inoperable  Instruments  and 
equipment  for  multienglne  aircraft 

(a)  No  person  may  take  off  a 
multiengine  civil  aircraft  with 
inoperable  instruments  or  equipment 
installed  unless  the  following  conditions 
are  met; 

(1)  An  approved  minimum  equipment 
list  exists  for  that  aircraft. 

(2)  The  aircraft  has  within  it  a  letter  of 
authorization,  issued  by  the  FAA  Flight 
Standards  district  office  having 
jurisdiction  over  the  area  in  which  the 
operator  is  located,  authorizing 
operation  of  the  aircraft  under  the 
minimum  equipment  list.  The  le'ter  of 
authorization  may  be  obtained  by 
written  request  of  the  airworthiness 
certificate  holder.  The  minimum 
equipment  list  and  the  letter  of 
authorization  constitute  a  supplemental 
type  certificate  for  the  aircraft. 

(3)  The  approved  minimum  equipment 
list  must — 

(i)  Be  prepared  in  accordance  with  the 
limitations  specified  in  paragraph  (b)  of 
this  section;  and 

(ii)  Provide  for  the  operation  of  the 
aircraft  with  the  instruments  and 
equipment  in  an  inoperable  condition. 

(4)  The  aircraft  records  available  to 
the  pilot  must  include  an  entry 
describing  the  inoperable  instruments 
and  equipment. 

(5)  The  aircraft  is  operated  under  all 
applicable  conditions  and  limitations 
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contained  in  the  minimum  equipment 
i.st  and  the  letter  authorizing  the  use  of 
the  list. 

(b)  The  following  instruments  and 
equipment  may  not  be  included  in  a 
minimum  equipmient  list: 

(1)  Instruments  and  equipment  that 
are  either  specifically  or  olhurvviso 
required  by  the  airworthiness 
requirements  under  which  the  aircraft  is 
type  certificated  and  which  arc  essential 
for  safe  operations  under  all  opor.iting 
conditions. 

(2)  Instruments  and  equipment 
required  by  an  airworthiness  directive 
to  be  in  operable  condition  unless  the 
airworthiness  directive  proxides 
otherwise. 

(3)  Instruments  and  equipment 
required  for  specific  operations  by  this 
part. 

(c)  A  person  authorized  to  use  an 
approved  minimum  equipment  list 
issued  under  Part  121.  12,5,  or  135  for  a 
specific  aircraft  may  use  th.it  minimum 
equipment  list  in  connection  with 
operations  conducted  with  that  aircraft 
under  this  part. 

(d)  Noitwithstanding  any  other 
provision  of  this  section,  an  aircraft  vxith 
inoperable  instruments  or  equipment 
may  be  operated  under  a  special  flight 
permit  issued  in  accordance  with 

§§  21.197  and  21.199  of  this  chapter. 

Effective  date  note:  Thi;  efffctive  d.ite  of 
§  91.213  was  stayed  indcfinilelv  .it  44  FR 
62885,  November  1.  1979. 

Discussion.  Four  comments  were 
received  on  §  91.213.  However,  since 
§  912.213  is  the  subject  of  other 
rulemaking  action,  Docket  No.  22320, 
these  comments  will  be  considered 
during  that  rulemaking  and  no  changes 
to  this  section  are  proposed  in  this 
notice. 

§  91.215    ATC  transporter  and  altitude 
reporting  equipment  and  use. 

(a)  All  airspace:  U.S.-registtjred  civil 
aircraft.  For  operations  not  conducted 
under  Part  121, 127,  or  135  of  this 
chapter,  ATC  transponder  equipment 
installed  after  January  1,  1974.  in  U.S.- 
registered  civil  aircraft  not  previou.sly 
equipped  with  an  ATC  transponder  and 
ail  ATC  transponder  equipment  used  in 
U.S.-registered  civil  aircraft  after  July  1. 
1975.  msut  meet  the  performance  and 
environmental  requirements  of  any  class 
of  TSO-C74b  or  any  class  of  TSPO- 
C47c.  as  appropriate,  except  that  the 
.Administrator  may  approve  the  use  of 
TSO-C47  or  TSO-C47a  equipment  after 
luly  1, 1975,  if  the  applicant  submits  data 
showing  that  such  equipment  meets  the 
minimum  performance  standards  of  the 
appropriate  class  of  TSO-C74c  and 
environmental  conditions  of  the  TSO 
under  which  it  is  manufactured. 


(b)  ContruJIfd  airspace:  All  aircraft. 
Except  for  persons  operating  helicopters 
in  terminal  control  areas  at  or  below 
1.000  feet  AGL  under  the  terms  of  a 
loiter  of  agreement,  and  except  for 
persons  operating  gliders  above  12,500 
feet  MSL  but  below  the  floor  of  the 
positive  control  area,  no  person  may 
operate  an  aircraft  in  the  controlled 
airspace  prescribed  in  subparagraphs 
{b)ll)  through  (b)(3)  of  this  paragraph 
unless  that  aircraft  is  equipped  with  an 
operable  coded  radar  beacon 
transponder  having  a  NIode  3/A  4096 
code  capability,  replying  to  Mode  3/A 
interrogation  with  the  code  specified  by 
ATC,  and  is  equipped  with  automatic 
pressure  altitude  reporting  equipment 
having  a  Mode  C  capability  that 
automatically  replies  to  Mode  C 
interrogations  by  transmitting  pressure 
altitude  information  in  100-fool 
increments.  This  requirement  applies — 

(1)  In  Group  I  terminal  control  areas 
governed  by  §  91.131(a); 

(2)  In  Group  11  terminal  control  areas 
governed  by  §  91.131(b).  except  as 
provided  therein;  and 

(3)  In  all  controlled  airspace  of  the  48 
contiguous  States  and  the  District  of 
Columbia  above  12,500  feet  MSL, 
excluding  the  airspace  at  and  below 
2.500  feet  AGL. 

(c)  ATC  authorized  deviations.  ATC 
may  authorize  deviations  from 
paragraph  (b)  of  this  section — 

(1)  Immediately,  to  allow  an  aircraft 
with  an  inoperative  transponder  to 
continue  to  the  airport  of  ultimate 
distination,  including  any  intermediate 
stops,  or  to  proceed  to  a  place  where 
suitable  repairs  can  be  made,  or  both; 

(2)  Immediately,  for  operations  of 
aircraft  with  an  operating  transponder 
but  without  operating  automatic 
pressure  altitude  reporting  equipment 
having  a  Mode  C  capability:  and 

(3)  Or\a  continuing  basis,  or  for 
individual  flights,  for  operations  of 
aircraft  without  a  transponder,  in  which 
case  the  request  for  a  deviation  must  be 
submitted  to  the  ATC  facility  having 
jurisdiction  over  the  airspace  concerned 
at  least  1  hour  before  the  proposed 
operation. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2120- 
0005) 

Discussion.  Several  comments  were 
received  concerning  this  section.  One 
commenter  states  that  transponder  and 
altitude  reporting  should  be  required  in 
all  controlled  airspace.  Another 
commenter  states  it  should  be  mandated 
for  all  aircraft  in  flight.  It  has  been 
determined  that  the  present  regulation 
adequately  satisfies  safety  requirements 
and  that  these  recommendations,  if 


enacted,  would  place  an  unncessary 
burden  on  segments  of  the  flying  public. 

One  commenter  suggests  deleting  the 
phrase  in  paragraph  (b)  concerning 
allowances  for  helicopters  in  TCA's 
below  1,000  feet  under  terms  of  a  letter 
of  agreement.  The  present  regulation 
allows  for  the  unique  operating 
characteristics  of  helicopters  and,  in 
concert  with  letters  of  agreement,  the 
exception  for  helicopters  should  be 
retained.  Therefore,  the  FAA  proposes 
no  change  to  this  paragraph  and  the 
exception  for  helicopters  is  retained. 

One  commenter  recommends  that 
subparagraph  (b)(3)  be  deleted  since  it 
references  Group  III  TCA's.  The  FAA 
concurs  with  this  recommendation  since 
the  FAA  proposes  in  §  91.133  tp  delete 
Group  III  TCA's.  Therefore, 
subparagraph  (b)(3)  is  deleted  and 
subparagraph  (b)(4)  is  redesignated  as 
(b)(3).  The  reference  to  Part  125  in 
paragraph  (a)  was  included  in  Notice 
79-2A  in  error  and  is  deleted. 

One  commenter  suggests  that  the  4- 
hour  lead  time  for  requests  for 
authorization  to  operate  an  aircraft 
without  a  transponder  be  deleted.  The 
FAA  finds  (consistent  with  its  position 
in  Amenment  91-116)  that  without 
advance  notice,  controllers  would  be 
required  to  approve  or  deny  entrance  to 
specified  airspace  on  a  moment's  notice. 
This  would  lead  to  excessive 
communication  and  additional  workload 
to  the  detriment  of  ATC  services 
available  to  transponder  equipped 
aircraft.  However,  the  FAA  has  reduced 
the  required  notice  from  4  hours  to  1 
hour  (Amendment  91-182,  effective  4/ 
11/83). 

§  9 1 .2 1 7  Data  correspondence  between 
automatically  reported  pressure  altitude 
data  and  ttie  pilot's  altitude  reference. 

No  person  may  operate  any  automatic 
pressure  altitude  reporting  equipment 
associated  with  a  radar  beacon 
transponder — 

(a)  When  deactivation  of  that 
equipment  is  directed  by  ATC; 

(b)  Unless,  as  installed,  that 
equipment  was  tested  and  calibrated  to 
transmit  altitude  data  corresponding 
within  125  feet  (on  a  95  percent 
probability  basis)  of  the  indicated  or 
calibrated  datum  of  the  altimeter 
normally  used  to  maintain  flight  altitude, 
with  that  altimeter  referenced  to  29.92 
inches  of  mcrcuiy  for  altitudes  from  sea 
level  to  the  maximum  operating  altitude 
of  the  aircraft;  or 

(c)  Unless  the  altimeters  and  digitizers 
in  that  equipment  meet  the  standards  of 
TSO-ClOb  and  TSO-C88,  respectively. 

Discussion.  One  commenter  on 
§  91.217  suggests  that  the  parenthetical 
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statempnt    (on  a  95  percent  probability 
basis)"  be  replaced  with  the  appropriate 
technical  document.  This  is  not 
necessary.  Amendment  91-42,  Data 
Correspondence  Between  Automatically 
Reported  Pressure  Altitude  Data  and  the 
Pilot's  Altitude  Reference,  effective 
August  15,  1967,  contains  the  rationale 
for  the  equipment  accuracy  and  the  "95- 
percent  probability  basis"  as  required 
by  §  91.217(b).  Therefore,  to  preserve  the 
meaning  of  paragraph  (b),  the 
parenthetical  statement  is  retamed. 

The  obsolete  date,  September  1,  1979, 
was  deleted  in  paragraph  (c)  as  it 
appeared  in  Notice  No.  79-2A.  The  word 
"unless"  was  inadvertently  omitted  from 
that  paragraph  in  the  same  notice.  The 
error  is  corrected  with  the  inclusion  of 
"Unless"  in  paragraph  (c)  in  this 
proposal.  Also,  Proposal  5-67,  contained 
in  Amendment  91.141,  "Airworthiness 
Review  Program  Amendment  No.  5: 
Equipment  and  System  Amendment" 
makes  it  clear  that  compliance  with 
paragraphs  (a),  (b),  and  (c)  is  required 
after  September  1, 1979.  Accordmgly,  the 
word  "or"  at  the  end  of  paragraph  (b)  is 
deleted.  No  other  changes  are  proposed 
for  this  section. 

§  91.219    Altitude  alerting  system  or 
device:  TurtMjet-powered  civil  alrplartes. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  person  may 
operate  a  turbojet-powered  U.S.- 
registered  civil  airplane  unless  that 
airplane  is  equipped  with  an  approved 
altitude  alerting  system  or  device  that  is 
in  operable  condition  and  meets  the 
requirements  of  paragraph  (b)  of  this 
section. 

(b)  Each  altitude  altering  system  or 
device  required  by  paragraph  (a)  of  this 
section  must  be  able  to — 

(1)  Alert  the  pilot— 

(i)  Upon  approaching  a  preselected 
altitude  in  either  ascent  or  descent,  by  a 
sequence  of  both  aural  and  visual 
signals  in  sufficient  time  to  establish 
level  flight  at  that  preselected  altitude; 
or 

(ii)  Upon  approaching  a  preselected 
altitude  in  either  ascent  or  descent,  by  a 
sequence  of  visual  signals  in  sufficient 
time  to  establish  level  flight  at  that 
preselected  altitude,  and  when  deviating 
above  and  below  that  preselected 
altitude,  by  an  aural  signal; 

(2)  Provide  the  required  signals  from 
sea  level  to  the  highest  operating 
altitude  approved  for  the  airplane  in 
which  it  is  installed; 

(3)  Preselect  altitudes  in  increments 
that  are  commensurate  with  the 
altitudes  at  which  the  aircraft  is 
operated; 


(4)  Be  tested  without  special 
equipment  to  determine  proper 
operation  of  the  alerting  signals;  and 

(5)  Accept  necessary  barometric 
pressure  settings  if  the  system  or  device 
operates  on  barometric  pressure. 
However,  for  operations  below  3,000 
feet  AGL  the  system  or  device  need 
only  provide  one  signal,  either  visual  or 
aural,  to  comply  with  this  paragraph,  A 
radio  altimeter  may  be  included  to 
provide  the  signal  if  the  operator  has  an 
apprtived  procedure  for  its  use  to 
determine  DH  or  MDA,  as  appropriate. 

(c)  Each  operator  to  which  this  section 
applies  must  establish  and  assign 
procedures  for  the  use  of  the  altitude 
alerting  system  or  device  and  each  flight 
crewmember  must  comply  with  those 
procedures  assigned  to  him. 

(d)  Paragraph  (c)  of  this  section  does 
not  apply  to  any  operation  of  an 
airplane  that  has  an  experimental 
certificate  or  to  the  operation  of  an 
airplane  for  the  following  purposes: 

(1)  Ferrying  a  newly  acquired  airplane 
from  the  place  where  possession  of  it 
was  taken  to  a  place  where  the  altitude 
alerting  system  or  device  is  to  be 
installed. 

(2)  Continuing  a  flight  as  origrnally 
planned,  if  the  altitude  alerting  system 
or  device  becomes  inoperative  after  the 
airplane  has  taken  off;  however,  the 
flight  may  not  depart  from  a  place  where 
repair  or  replacement  can  be  made. 

(3)  Ferrying  an  airplane  with  an 
inoperative  altitude  alerting  system  or 
device  from  a  place  where  repair  or 
replacement  cannot  be  made  to  a  place 
where  it  can  be  made. 

(4)  Conducting  an  airworthiness  flight 
test  of  the  airplane. 

(5)  Ferrying  an  airplane  to  a  place 
outside  the  United  States  for  the 
purpose  of  registering  it  in  a  foreign 
country. 

(6)  Conducting  a  sales  demonstration 
of  the  operation  of  the  airplane. 

(7)  Training  foreign  flightcrews  in  the 
operation  of  the  airplane  before  ferrying 
it  to  a  place  outside  the  United  States 
for  the  purpose  of  registering  it  in  a 
foreign  country. 

Discussion.  One  commenter 
recommends  moving  §  91.219  to  Subpart 
F.  although  on  justification  is  given  for 
the  recommendation.  The  FAA 
considers  Subpart  C  to  be  the 
appropriate  location  for  §  91,219 
because  the  section  contains  standards 
for  the  equipment  to  be  used. 

Another  commenter  states  that 
subparagraph  (d)(2)  should  be  amended 
to  include  provision  of  the  aircraft  to  be 
operated  in  accordance  with  the  MEL. 
The  commenter  states  that  the  MEL 
must  be  considered  at  all  times.  A 


representative  check  of  several  master 
minimum  equipment  lists  (MMEL's) 
shows  that  relief  beyond  that  expressly 
provided  for  in  present  §  91.51 
(proposed  §  91.219J  is  not  permitted  in 
the  MMEL's  from  which  MEL's  are 
developed.  The  FAA  considers  the 
reasons  for  initially  adopting  the  rule 
still  to  be  valid  and  safety 
considerations  do  not  justify  further 
relief  from  the  requirements  of 
subparagraph  (d)(2), 

§§91.221-91.299    [Reserved] 

Subpart  D— Special  Flight  Operations 

§91.301     Applicability. 

This  subpart  prescribes  additional 
rules  concerning  acrobatic  flight,  flight 
test  areas,  parachutes  and  parachuting, 
towing  gliders,  towing  other  than 
gliders,  restricted  category  aircraft, 
limited  category  aircraft,  provisionally 
certificated  aircraft,  experimentally 
certificated  aircraft,  the  carriage  of 
candidates  in  Federal  elections,  and 
increased  maximum  certificated  weights 
for  certain  airplanes  operated  in  Alaska. 

Discussion.  No  public  comments  were 
received  on  §  91,301,  The  FAA  proposes 
to  change  "acrobatic  "  to  "aerobatic"  for 
consistency  with  §  91.303.  Also,  a 
reference  is  added  to  the  subject  of  a 
new  section  which  addresses  maximum 
certificated  weights  for  certain  airplanes 
operated  in  Alaska,  .No  other  changes 
are  proposed  for  §  91.301. 

§  9 1 .303    Aerobatic  flight 

No  person  may  operate  an  aircraft  in 
aerobatic  flight — 

(a)  Over  any  congested  area  of  a  city, 
town,  or  settlement; 

(b)  Over  an  open  air  assembly  of 
persons; 

(c)  Within  a  control  zone  or  Federal 
airway; 

(d)  Below  an  altitude  of  1,500  feet 
above  the  surface;  or 

(e)  when  flight  visibility  is  less  than  3 
miles. 

For  the  purposes  of  this  section, 
aerobatic  flight  means  an  intentional 
maneuver  involving  an  abrupt  change  in 
an  aircraft's  attitude,  an  abnormal 
attitude,  or  abnormal  acceleration,  not 
necessary  for  normal  flight. 

Discussion.  One  commenter  states 
that  the  text  of  §  91.307(c)  should  be 
incorporated  into  §  91.303  to  define 
acrobatic.  Another  commenter 
recommends  deleting  the  present 
definition  of  acrobatic  flight  from 
§  91,303.  incorporating  the  general 
provisions  of  §  91.307  (c),  (d)  and  (e) 
into  this  section,  and  including  the  text 


of  §  91.307(c)  into  Part  1  as  a  definition 
of  aerobatic. 

The  definition  of  acrobatic  flight  in 
§  91.303,  as  proposed  in  Notice  No.  79- 
2A,  is  somewhat  different  and  more 
encompassing  than  the  requirement  in 
§  91.307  [(■.].  (d),  and  (e)  which  specify 
certain  conditions  during  which  a 
parachute  must  be  worn  and  what 
constitutes  an  approved  parachute.  The 
definition  in  §  91.303.  as  proposed  in 
Notice  No.  79-2A,  adequately  describes 
acrobatic  flight.  It  is  inappropri.ite  to 
place  a  definition  of  acrobatic  flij^ht  in 
Part  1  because  this  would  unnecessarily 
restrict  its  definition  in  present  a.nd 
future  parts  other  than  Part  91.  As 
regards  moving  the  te.xt  of  paragraphs 
(c),  (d),  and  (e)  of  §  91.307  to  this  section, 
because  of  the  differences  noted  above, 
the  FAA  does  not  agree  that  those 
paragraphs  should  be  moved. 

One  commenter  recommends 
changing  "may"  to  "shall"  in  the  preface 
to  §  91,303.  changing  "an"  to  "any"  in 
paragraph  (b),  and  adding  "except  as 
specifically  authorized  by  the 
Administrator"  to  the  end  of  paragraph 
(c).  The  rules  of  constniction  in  §  1.3  of 
the  FAR  dictate  that  the  preface 
language  remain  as  it  is  to  preserve  the 
intent  of  the  rule.  The  commenter  does 
not  offer  any  justification  for  the  change 
to  paragraph  (bj.  The  revision  would  not 
change  the  intent  of  the  rule  or  add  to 
clarity.  Therefore,  it  is  not  proposed  in 
this  noti(.e.  The  waiver  teriiiinology 
proposed  for  paragraph  (c)  is  provided 
for  with  the  listing  of  this  section  in 
§  91.905.  The  requested  addition  would 
be  redundant. 

Another  commenter  contends  that  a 
reference  to  "speeds  in  excess  of  those 
prescribed  m  §  91.117"  should  be 
included  in  the  definition  at  the  end  of 
§  91.303.  The  need  for  this  type  of 
restriction  has  not  been  demonstrated  in 
the  past.  The  FAA  considers  the  present 
methods  for  regulating  speeds  in  excess 
of  those  in  §  91.117  to  be  adequate. 

One  commenter  states  that  a 
reference  to  terminal  control  areas  and 
jet  routes  should  be  added  to  paragraph 
(c).  Pilots  of  aircraft  operating  in  a  TCA 
must  operate  the  aircraft  according  to 
the  ATC  clearance  they  have  been 
given.  An  appropriate  clearance  would 
need  to  be  obtained  before  initiating  an 
altitude  or  heading  change  such  as  could 
occur  in  an  aerobatic  maneuver.  As 
regards  jet  routes,  most  civilian  aircraft 
operating  on  jet  routes  are  prohibited  by 
the  aircraft's  type  certification  from 
(l.iing  aerobatics  of  any  kind.  Some 
military  aircraft  may  have  an 
operational  need  to  perform  an 
aerobatic  maneuver  in  this  environment: 
however,  since  all  aircraft  in  this 
airspace  are  under  air  traffic  control 


with  IFR  separation  standards  in  effect, 
clearance  from  ATC  is  required  before 
initiating  a  maneuver  which  will  cause 
the  aircraft  to  deviate  from  its  assigned 
heading  and  altitude.  Additionally,  past 
operating  experience  has  not  indicated  a 
need  to  specifically  include  references 
to  jet  routes  and  TCA's  in  the  section  on 
aerobatic  flight. 

One  commenter  states  that  the 
visibility  requirement  in  paragraph  (e) 
should  be  raised  from  3  to  5  miles  and, 
further,  that  a  2,(X)0-foot  vertical  and 
horizontal  cloud  separation  requirement 
should  be  incorporated  into  the  same 
paragraph.  The  FAA  does  not  agree.  The 
proposed  change  would  be  more 
restrictive  for  many  operators,  yet  the 
commenter  has  not  provided  evidence  to 
show  that  the  current  values  are  unsafe 
or  inadequate. 

Two  commenters  on  §  91.303 
recommend  changing  "acrobatic"  to 
"aerobatic. '  The  comments  have  merit 
and  proposed  §  91.303  is  revised 
accordingly.  The  change  will  update  the 
terminology  to  make  it  consistent  with 
current  definition  as  found  in 
dictionaries  and  in  common  usage. 

No  other  changes  are  proposed  for 
§  91.303.  I 

§91.305    Right  test  areas. 

No  person  may  flight  test  an  aircraft 
except  over  open  water,  or  sparsely 
populated  areas,  having  light  air  traffic. 

Diacussion.  No  public  comments  were 
received  for  §  91.305.  accordingly,  the 
section  is  proposed  without  change. 

§  91.307    Parachutes  and  parachuting. 

(a)  No  pilot  of  a  civil  aircraft  may 
allow  a  parachute  that  is  available  for 
em.ergency  use  to  be  carried  in  that 
aircraft  unless  it  is  an  approved  type 
and — 

(1)  If  a  chair  type  (canopy  in  back),  it 
has  been  packed  by  a  certificated  and 
appropriately  rated  parachute  rigger 
within  the  preceding  120  days;  or 

(2)  If  any  other  type,  it  has  been 
packed  by  a  certificated  and 
appropriately  rated  parachute  rigger — 

(i)  Within  the  preceding  120  days,  if  its 
canopy,  shrouds,  and  harness  are 
composed  exclusively  of  nylon,  rayon, 
or  other  similar  synthetic  fiber  or 
materials  that  are  substantially  resistant 
to  damage  from  mold,  mildew,  or  other 
fungi  and  other  rotting  agents 
propagated  in  a  moist  environment;  or 

(ii)  Within  the  preceding  60  days,  if 
any  part  of  the  parachute  is  composed  of 
silk,  pongee,  or  other  natural  fiber,  or 
materials  not  specified  in  subdivision  (i) 
of  this  paragraph. 

(b)  Except  in  an  emergency,  no  pilot  in 
command  may  allow,  and  no  person 
may  make,  a  parachute  jump  from  an 


aircraft  within  the  United  States  except 
in  accordance  with  Part  105. 

(c)  Unless  each  occupant  of  the 
aircraft  is  wearing  an  approved 
parachute,  no  pilot  of  a  civil  aircraft 
carrying  any  person  (other  than  a 
crewmember)  may  execute  any 
intentional  maneuver  that  exceeds — 

(1)  A  bank  of  60  degrees  relative  to 
the  horizon;  or 

(2)  A  nose-up  or  nose-down  attitude  of 
30  degrees  relative  to  the  horizon. 

(d)  Paragraph  (c)  of  this  section  does 
not  apply  to^ 

(1)  Flight  tests  for  pilot  certification  or 
rating;  or 

(2)  Spins  and  other  flight  maneuvers 
required  by  the  regulations  for  any 
certificate  or  rating  when  given  by — 

(i)  A  certificated  flight  instructor  or 

(ii)  An  airline  transport  pilot 
instructing  in  accordance  with  §  61.169 
of  this  chapter. 

(e)  For  the  purposes  of  this  section, 
"approved  parachute"  means — 

(1)  A  parachute  manufactured  under  a 
type  certificate  or  a  technical  standard 
order  (C-23  series);  or 

(2)  A  personnel-carrying  military 
parachute  identified  by  an  NAF.  AAF.  or 
AN  drawing  number,  an  AAF  order 
number,  or  any  other  military 
designation  or  specification  number. 

Discussion.  One  commenter  proposes 
combining  §  91.307  with  §  91.303  and 
inserting  §  91.307(c)  into  Part  1  of  the 
FAR.  The  FAA  does  not  agree  for  the 
reasons  stated  in  the  Discussion  of 
§  91.303,  and  no  changes  to  this  section 
are  proposed. 

§91.309    Towing:  Gliders. 

(a)  No  person  may  operate  a  civil 
aircraft  towing  a  glider  unless — 

(1)  The  pilot  in  command  of  the 
towing  aircraft  is  qualified  under  §  61.69 
of  this  chapter; 

(2)  The  towing  aircraft  is  equipped 
with  a  tow-hitch  of  a  kind,  and  installed 
in  a  manner,  approved  by  the 
Administrator; 

(3)  The  towline  used  has  breaking 
strength  not  less  than  80  percent  of  the 
maximum  certificated  operating  weight 
of  the  glider  and  not  more  than  twice 
this  operating  weight.  However,  the 
towline  used  may  have  a  breaking 
strength  more  than  twice  the  maximum 
certificated  operating  weight  of  the 
glider  if — 

(i)  A  safety  link  is  installed  at  the 
point  of  attachment  of  the  towline  to  the 
glider  with  a  breaking  strength  not  less 
than  80  percent  of  the  maximum 
certificated  operating  weight  of  the 
glider  and  not  greater  than  twice  this 
operating  weight;  and 
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(ii)  A  safety  link  is  installed  at  the 
point  of  attachment  of  the  towline  to  the 
towing  aircraft  with  a  breaking  strength 
greater,  but  not  more  than  25  percent 
greater,  than  that  of  the  safety  link  at 
the  towed  glider  end  of  the  towline  and 
not  greater  than  twice  the  maximum 
certificated  operating  weight  of  the 
glider; 

(4)  Before  conducting  any  towing 
operation  with  a  control  zone,  or  before 
making  each  towing  flight  within  a 
control  zone  if  required  by  ATC,  the 
pilot  in  command  notifies  the  control 
tower  if  one  is  in  operation  in  that 
control  zone.  If  such  a  control  tower  is 
not  in  operation,  the  pilot  in  command 
must  notify  the  FAA  Flight  Service 
Station  serving  the  control  zone  before 
conducting  any  towing  operation  in  that 
control  zone;  and 

(5)  The  pilots  of  the  towing  aircraft 
and  the  glider  have  agreed  upon  a 
general  course  of  action,  including 
takeoff  and  release  signals,  airspeeds, 
and  emergency  procedures  for  each 
pilot. 

(b)  No  pilot  of  a  civil  aircraft  may 
intentionally  release  a  towline.  after 
release  of  a  glider,  in  a  manner  so  as  to 
endanger  the  life  or  property  of  another. 

Discussion.  No  public  comments  were 
received  for  §  91.309.  Accordingly. 
§  91.309  is  proposed  without  change. 

§91.311     Towing:  Other  than  §  91.309. 

No  pilot  of  a  civil  aircraft  may  tow 
anything  with  that  aircraft  (other  than 
under  §  91.309)  except  in  accordance 
with  the  terms  of  a  certificate  of  waiver 
issued  by  the  Administrator. 

Discussion.  No  public  comments  were 
received  for  §  91.311.  Accordingly,  the 
section  is  proposed  without  change. 

§  91.313    Restricted  category  civil  aircraft: 
Operating  llmitationt. 

(a)  No  person  may  operate  a  restricted 
category  civil  aircraft — 

(1)  For  other  than  the  special  purpose 
for  which  it  is  certificated:  or 

(2)  In  an  operation  other  than  one 
necessary  to  accomplish  the  work 
activity  directly  associated  with  that 
special  purpose. 

(b)  For  the  purpose  of  paragraph  (a), 
operating  a  restricted  category  civil 
aircraft  to  provide  flight  crewmember 
training  in  a  special  purpose  operation 
for  which  the  aircraft  is  certificated  is 
considered  to  be  an  operation  for  that 
special  purpose. 

(c)  No  person  may  operate  a  restricted 
category  civil  aircraft  carrying  persons 
or  property  for  compensation  or  hire. 
For  the  purposes  of  this  paragraph,  a 
special  purpose  operation  involving  the 
carriage  of  persons  or  material 


necessary  to  accomplish  that  operation, 
such  as  crop  dusting,  seeding,  spraying. 
and  banner  towing  (including  the 
carrying  of  required  persons  or  material 
to  the  location  of  that  operation),  and 
operation  for  the  purpose  of  providing 
flight  crewmember  training  in  a  special 
purpose  operation,  are  not  considered  to 
be  the  carrying  of  persons  or  property 
for  compensation  or  hire. 

(d)  No  person  may  be  carried  on  a 
restricted  category  civil  aircraft  unless 
that  person — 

(1)  Is  a  flight  crewmember: 

(2)  Is  a  flight  crewmember  trainee: 

(3)  Performs  an  essential  function  in 
connection  with  a  special  purpose 
operation  for  which  the  aircraft  is 
certificated;  or 

(4)  Is  necessarj'  to  accomplish  the 
work  activity  directly  associated  with 
that  special  purpose. 

(e)  Except  when  operating  in 
accordance  with  the  terms  and 
conditions  of  certificate  of  waiver  or 
special  operating  limitations  issued  by 
the  Administrator,  no  person  may 
operate  a  restricted  category  civil 
aircraft  within  the  United  States — 

(1)  Over  a  densely  populated  area; 

(2)  In  a  congested  airway;  or 

(3)  Near  a  busy  airport  where 
passenger  transport  operations  are 
conducted. 

(f)  This  section  does  not  apply  to 
nonpassenger-carrying  civil  rotorcraft 
external-load  operations  conducted 
under  Part  133  of  this  chapter. 

(g)  No  person  may  operate  a  small 
restricted  category'  civil  airplane, 
manufactured  after  July  18.  1978.  unless 
an  approved  shoulder  harness  is 
installed  for  each  front  seat.  The 
shoulder  harness  must  be  designed  to 
protect  each  occupant  from  serious  head 
injury  when  the  occupant  experiences 
the  ultimate  inertia  forces  specified  in 

§  23.561(b)(2)  of  this  chapter.  The 
shoulder  harness  installation  at  each 
flight  crewmember  station  must  permit 
the  crewmember.  when  seated  and  with 
the  safety  belt  and  shoulder  harness 
fastened,  to  perform  all  functions 
necessary  for  flight  operation.  For 
purposes  of  this  paragraph — 

(1)  The  date  of  manufacture  of  an 
airplane  is  the  date  the  inspection 
acceptance  records  reflect  that  the 
airplane  is  complete  and  meets  the 
FAA-approved  type  design  data;  and 

(2)  A  front  seat  is  a  seat  located  at  a 
flight  crewmember  station  or  any  seat 
located  alongside  such  a  seat. 

Discussion.  No  public  comments  were 
received  for  §  91.313.  However,  the  FAA 
proposes  several  editorial  changes, 
including  a  clearer  identification  of  the 
provisions  of  this  section.  Accordingly, 


the  section  is  proposed  without 
substantive  change. 

§91.315    Umlted  category  civil  aircraft: 
Operating  limitations. 

No  person  may  operate  a  limited 
category  civil  aircraft  carn,-ing  persons 
or  property  for  compensation  or  hire. 

Discussion.  No  public  comments  were 
received  on  §  91.315.  Accordingly,  the 
section  is  proposed  without  change. 

§  9 1 .3 1 7     Provisionally  certificated  civil 
aircraft:  Operating  limitations. 

(a)  No  person  may  operate  a 
provisionally  certificated  civil  aircraft 
unless  that  person  is  eligible  for  a 
provisional  airworthiness  certificate 
under  §  21.21  of  this  chapter. 

(b)  No  person  may  operate  a 
provisionally  certificated  civil  aircraft 
outside  the  United  States  unless  that 
person  has  specific  authority  to  do  so 
from  the  Administrator  and  each  foreign 
country  involved. 

(c)  Unless  otherwise  authorized  by  the 
Director  of  Airworthiness,  no  person 
may  operate  a  provisionally  certificated 
civil  aircraft  in  air  transportation. 

(d)  Unless  otherwise  authorized  by 
the  .Administrator,  no  person  may 
operate  a  provisionally  certificated  civil 
aircraft  except — 

(1)  In  direct  conjunction  with  the  type 
or  supplemental  type  certification  of 
that  aircraft; 

(2)  For  training  flightcrews,  including 
simulated  air  carrier  operations; 

(3)  Demonstration  flights  by  the 
manufacturer  for  prospective 
purchasers; 

(4)  Market  surveys  by  the 
manufacturer; 

(5)  Flight  checking  of  instruments. 
accessories,  and  equipment  that  do  no! 
affect  the  basic  airworthiness  of  the 
aircraft;  or 

(6)  Service  testing  of  the  aircraft. 

(e)  Each  person  operating  a 
provisionally  certificated  civil  aircraft 
shall  operate  within  the  prescribed 
limitations  displayed  in  the  aircraft  or 
set  forth  in  the  provisional  aircraft  flight 
manual  or  other  appropriate  document. 
However,  when  operating  in  direct 
conjunction  with  the  type  or 
supplemental  type  certification  of  the 
aircraft,  that  person  shall  operate  under 
the  experimental  aircraft  limitations  of 

§  21.191  of  this  chapter  and  when  flight 
testing,  shall  operate  under  the 
requirements  of  §  91.305  of  this  chapter. 

(0  Each  person  operating  a 
provisionally  certificated  civil  aircraft 
shall  establish  approved  procedures 
for- 


11326  Federal  Register  /  Vol.  50.  No.  54  /  Wednesday.  March  20,  1965  /  Proposed  Rules 


(1)  The  use  and  guidance  of  flight  and 
ground  personnel  in  operating  under  this 
section:  and 

(2)  Op'erating  in  and  out  of  airports 
where  takeoffs  or  approaches  over 
populated  areas  are  necessary. 

No  person  may  operate  that  aircraft 
except  in  compliance  with  the  approved 
procedures. 

(g)  Each  person  operating  a 
provisionally  certificated  civil  aircraft 
shall  ensure  that  each  flight 
crewmember  is  properly  certificated  and 
has  adequate  knowledge  of,  and 
familiarity  with,  the  aircraft  and 
procedures  to  be  used  by  that 
crewmember. 

(h)  Each  person  operating  a 
provisionally  certificated  civil  aircraft 
shall  maintain  it  as  required  by 
applicable  regulations  and  as  may  be 
specially  prescribed  by  the 
Administrator. 

(i)  Whenever  the  manufacturer,  or  the 
Administrator,  determines  that  a  change 
in  design,  construction,  or  operation  is 
necessary  to  ensure  safe  operation,  no 
person  may  operate  a  provisionally 
certificated  civil  aircraft  until  that 
change  has  been  made  and  approved. 
Section  21.99  of  this  chapter  applies  to 
operations  under  this  section. 

(j)  Each  person  operating  a 
provisionally  certificated  civil  aircraft— 

(1)  May  carry  in  that  aircraft  only 
persons  who  have  a  proper  interest  in 
the  operations  allowed  by  this  section  or 
who  are  specifically  authorized  by  both 
the  manufacturer  and  the  Administrator; 
and 

(2)  Shall  advise  each  person  carried 
that  the  aircraft  is  provisionally 
certificated. 

(k)  The  Administrator  may  prescribe 
additional  limitations  or  procedures  that 
he  considers  necessary,  including 
limitations  on  the  number  of  persons 
who  may  be  carried  in  the  aircraft. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  controil  number  2120- 
0005) 

Discussion.  No  public  comments  were 
received  on  §  91.317.  Accordingly,  the 
section  is  proposed  without  change. 

§  91.319    Aircraft  having  experimental 
certificates:  Operating  limitations. 

(a)  No  person  may  operate  an  aircraft 
that  has  an  experimental  certificate — 

(1)  For  other  than  the  purpose  for 
which  the  certificate  was  issued;  or 

(2)  Carrying  persons  or  property  for 
compensation  or  hire. 

(b)  No  person  may  operate  an  aircraft 
that  has  an  experimental  certificate 
outside  of  an  area  assigned  by  the 
Administrator  until  it  is  shown  that — 


(1)  The  aircraft  is  controllable 
throughout  its  normal  range  of  speeds 
and  throughout  all  the  maneuvers  to  be 
executed;  and 

(2)  The  aircraft  has  no  hazardous 
operating  characteristics  or  design 
features. 

(c)  Unless  otherwise  authorized  by  the 
Administrator  in  special  operating 
limitations,  no  person  may  operate  an 
aircraft  that  has  an  experimental 
certificate  over  a  densely  populated 
area  or  in  a  congested  airway.  The 
Administrator  may  issue  special 
operating  limitations  for  particular 
aircraft  to  permit  takeoffs  and  landings 
to  be  conducted  over  a  densely 
populated  area  or  in  a  congested  airway 
in  accordance  with  terms  and  conditions 
specified  i#  the  authorization  in  the 
interest  of  safety  in  air  commerce. 

(d)  Each  person  operating  an  aircraft 
that  has  an  experimental  certificate 
shall— 

(1)  Advise  each  person  carried  of  the 
experimental  nature  of  the  aircraft: 

(2)  Operate  under  VFR,  day  only, 
unless  otherwise  specifically  authorized 
by  the  Administrator;  and 

(3)  Notify  the  control  tower  of  the 
experimental  nature  of  the  aircraft  when 
operating  the  aircraft  into  or  out  of 
airports  with  operating  control  towers. 

(e)  The  Administrator  may  prescribe 
additional  limitations  that  be  considers 
necessary,  including  limitations  on  the 
persons  that  may  be  carried  in  the 
aircraft. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2120- 
0005) 

Discussion.  No  public  comenis  were 
received  on  §  91.319.  Accordingly, 
§  91.319  is  proposed  without  change. 

§  91.321    Carriage  of  candidates  In  Federal 
elections. 

(a)  An  aircraft  operator,  other  than 
one  operating  an  aircraft  under  the  rules 
of  Part  121. 125,  127,  or  135  of  this 
chapter,  may  receive  payment  for  the 
carriage  of  a  candidate  in  a  Federal 
election,  an  agent  of  the  candidate,  or  a 
person  traveling  on  behalf  of  the 
candidate,  if — 

(1)  That  operator's  primary  business  is 
not  as  an  air  carrier  or  commerical 
operator; 

(2)  The  carriage  is  conducted  under 
the  rules  of  Part  91;  and 

(3)  The  payment  for  the  carriage  is 
required,  and  does  not  exceed  the 
amount  required  to  be  paid,  by 
regulations  of  the  Federal  Election 
Commission  (11  CFR  et  seq). 

(b)  For  the  purposes  of  this  section, 
the  terms  "candidate"  and  "election" 
have  the  same  meaning  as  that  set  forth 


in  the  regulations  of  the  Federal  Election 
Commission. 

Discussion.  No  public  comments  were 
received  for  §  91.321.  Accordingly,  the 
section  is  proposed  without  change. 

§  91.323    Increased  maximum  certificated 
weights  for  certain  airplanes  operated  in 
Alaska. 

(a)  Notwithstanding  any  other 
provision  of  the  Federal  Aviation 
Regulations,  the  Administrator  will 
approve,  as  provided  in  this  section,  an 
increase  in  the  maximum  certificated 
weight  of  an  airplane  type  certificated 
under  Aeronautics  Bulletin  No.  7-A  of 
the  U.S.  Department  of  Commerce  dated 
January  1, 1931,  as  amended,  or  under 
the  normal  category  of  Part  4a  of  the 
former  Civil  Air  Regulations  (14  CFR  4A. 
1964  ed.)  if  that  airplane  is  operated  in 
the  State  of  Alaska  by — 

(1)  An  air  taxi  operator  or  other  air 
carrier;  or 

(2)  The  U.S.  Department  of  Interior  in 
conducting  its  game  and  fish  law 
enforcement  activities  or  its 
management,  fire  detection,  and  fire 
suppression  activities  concerning  public 
lands. 

(b)  The  maximum  certificated  weight 
approved  under  this  section  may  not 
exceed — 

(1)12,500  pounds; 

(2)  115  percent  of  the  maximum  weight 
listed  in  the  FAA  aircraft  specifications; 

(3)  The  weight  at  which  the  airplane 
meets  the  positive  maneuvering  load 
factor  requirement  for  the  normal 
category  specified  in  §  23.337  of  this 
chapter;  or 

(4)  The  weight  at  which  the  airplane 
meets  the  climb  performance 
requirements  under  which  it  was  type 
certificated. 

(c)  In  determining  the  maximum 
certificated  weight,  the  Administrator 
considers  the  structural  soundness  of 
the  airplane  and  the  terrain  to  be 
traversed. 

(d)  The  maximum  certificated  weight 
determined  under  this  section  is  added 
to  the  airplane's  operation  limitations 
and  is  identified  as  the  maximum  weight 
authorized  for  operations  within  the 
State  of  Alaska. 

Discussion.  This  section  was 
proposed  as  §  91.707.  One  commenter 
recommends  that  the  section  be  moved 
to  Subpart  D  to  provide  a  more  logical 
order  of  information  and  to  make  the 
information  easier  to  locate.  The  FAA 
agrees  that  §  91.707  should  be  moved  to 
Subpart  D  because  it  applies  to 
operations  of  certain  small  airplanes  in 
the  State  of  Alaska  and  not  to  the 
aviation  industry  in  general. 
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Accordingly,  §  91.707  is  redesignated  as 
§  91.323  with  no  substantive  changes. 

§§91.325-91.399    [Reserved] 

Subpart  E— Maintenance,  Preventive 
Maintenance,  and  Alterations 

§91.401     Applicability. 

(a)  This  subpart  prescribes  rules 
governing  the  maintenance,  preventive 
maintenance,  and  alterations  of  U.S.- 
registered  civil  aircraft  operating  within 
or  outside  of  the  United  States. 

(b)  Sections  91.405,  91.409,  91.417.  and 
91.419  of  this  subpart  do  not  apply  to  an 
aircraft  maintained  in  accordance  with  a 
continuous  airworthiness  maintenance 
program  as  provided  in  Part  121,  Part 
127,  or  §  135.411(a)(2)  of  this  chapter 

(c)  Sections  91.405  and  91.409  of  this 
part  do  not  apply  to  an  airplane 
inspected  in  accordance  with  Pari  125  of 
this  chapter. 

Discussion.  One  commnnter 
recommends  amending  the  Subpart  E 
title  to  read,  "Aircraft  Maintenance, 
Inspections,  Preventive  Maintenance, 
and  Equipment  Tests  and  Inspections." 
This  commenter  also  recommends 
amending  paragraph  (a)  to  read,  "This 
subpart  prescribes  rules  governing 
specific  equipment  tests  and  the  U.S.- 
registered  aircraft  operating  anywhere." 
Although  the  commenter  recommends 
removing  the  reference  to  alterations  in 
the  title,  it  must  be  retained  because 
alterations  are  not  included  in  the 
definition  of  maintenance.  The  FAA 
considers  the  present  title  to  be 
appropriate  because  the  word 
maintenance  includes  equipment  tests 
and  inspections  of  the  aircraft  and  its 
equipment.  The  FAA  also  considers  the 
terminology  of  "within  or  without  the 
United  States"  to  be  more  definitive 
than  the  word  "anywhere"  and  this 
terminology  is  retained. 

Another  commenter  recommends  that 
Part  123  be  included  in  paragraph  (b) 
since  it  is  effective  until  January  1983. 
This  is  unnecessary  because  any 
amendment  resulting  from  these 
proposals  would  become  effective  after 
January  1983. 

Another  commenter  states  that  an 
additional  paragraph  (d)  should  be 
added  to  indicate  that  §§  91.409  and 
91.411  of  this  subpart  do  not  apply  to  an 
aircraft  inspected  in  accordance  with 
Subpart  F  of  this  part.  Because 
Amendment  91-181,  effective  October 
15,  1982.  (47  FR  41076;  September  16. 
1982)  transferred  the  maintenance 
requirements  from  Subpart  F  to  §  91.409. 
this  comment  is  not  appropriate  for 
consideration  in  the  present  notice. 

The  progressive  inspection 
requirements  contained  in  §  91.411  and 


the  inspection  requirements  in  Subpart 
F,  as  they  appeared  in  Notice  No.  79-2A. 
are  incorporated  in  present  |  91.169 
(proposed  §  91.409)  by  Amendment  No. 
91-181.  This  amendment  also 
transferred  the  inspection  procedures 
for  altimeters  and  altitude  reporting 
equipment  to  present  §  91.171  (proposed 
§  91.411).  Therefore,  the  reference  to 
§§  91.411,  91.413,  and  Subpart  F  are 
deleted  in  proposed  §  91.401. 

No  other  changes  are  proposed  for 
this  section. 

§  91.403    General. 

(a)  The  owner  or  operator  of  an 
aircraft  is  primarily  responsible  for 
maintaining  that  aircraft  in  an  airworthy 
condition,  including  compliance  with 
Part  39  of  this  chapter. 

(b)  No  person  may  perform 
maintenance,  preventive  maintenance, 
or  alterations  on  an  aircraft  other  than 
as  prescribed  in  this  subpart  and  other 
applicable  regulations,  including  Part  43. 

(c)  No  person  may  operate  an  aircraft 
for  which  a  manufacturer's  maintenance 
manual  or  instructions  for  continued 
airworthiness  has  been  issued  that 
contains  an  airworthiness  limitations 
section  unless  the  mandatory 
replacement  times,  inspection  intervals, 
and  related  procedures  specified  in  that 
section  or  alternative  inspection 
intervals  and  related  procedures  set 
forth  in  an  operations  specification 
approved  by  the  Administrator  under 
Parts  121. 127,  or  135  or  in  accordance 
with  an  inspection  program  approved 
under  §  91.4.09(e)  have  been  complied 
with. 

Discussion.  One  commenter  suggests 
that  the  title  of  Parts  39  and  43  be 
included  in  the  text  of  the  rule  so  what 
the  reader  knows  what  the  Part  pertains 
to.  The  FAA  does  not  agree  because 
these  references  are  readily  available 
and  this  change  would  require  extensive 
changes  throughout  the  regulations. 

Another  commenter  proposes  to 
combine  §§  91.403  and  91.405  as  new 
§  91.404.  As  regards  proposed  §§  91.403 
and  91.404.  the  commenter  proposes  to 
add  the  word  "ensure"  to  require  that 
the  owner/operator  maintains  the 
aircraft  in  an  airworthy  condition, 
including  compliance  with  airworthiness 
directives  prescribed  in  Part  39.  The 
commenter  also  proposes  to  "ensure" 
that  the  maintenance  personnel  make 
the  appropriate  entries  in  the  aircraft 
and  maintenance  records.  The  rule 
presently  provides  for  the  owner/ 
operator  responsibilities  as 
recommended  by  the  commenter. 
Paragraph  (b)  requires  that  any  person 
who  performs  maintenance  or 
alterations  shall  comply  with  the 


recordkeeping  requirements  of  Part  43. 
Therefore,  addmg  the  word- "ensure"  is 
unnecessary  and  redundant. 

The  commenter's  proposed  §  91.404 
states  who  ma>  perform  maintenance 
and  inspections.  Additionally,  it 
provides  for  preventive  maintenance  to 
be  accomplished  by  pilots  certificated 
under  Part  61  and  includes  a  reference 
to  a  new  proposed  appendix  which 
contains  the  list  of  preventive 
maintenance  items  that  can  be 
accomplished  by  a  pilot.  The  FAA 
disagrees  with  the  proposal  because  the 
maintenance  (which  includes 
inspection),  preventive  maintenance, 
rebuilding,  and  alteration  of  aircraft 
requirements  are  adequately  and 
appropriately  covered  in  Part  43.  and  it 
is  not  appropriate  to  combine  them  with 
the  operating  requirements  of  Part  91. 

Another  commenter  states  that  both 
Parts  39  and  91  state  or  imply  that  the 
owner  or  operator  is  responsible  for  AD 
compliance.  The  commenter  belie\es 
that  the  operator  should  be  defined  and 
a  clear  designation  of  responsibility  for 
AD  compliance  should  be  m.ade.  Past 
operating  experience  indicates. 
however,  that  paragraph  (a)  is  clear  as 
currently  drafted  and  further  change  is 
unnecessary 

The  FAA  has  deleted  the  reference  to 
§  91.537(e)  because  all  aircraft 
inspection  requirements  ha\e  been 
transferred  to  present  §  91  169  (proposed 
§  91.409)  as  a  result  of  Amendment  No. 
91-181.  No  other  changes  are  proposed. 

§91.405    Maintenance  required. 

Each  owner  or  operator  of  an  aircraft 
shall  have  that  aircraft  inspected  as 
prescribed  in  §§  91.409,  91.411,  and 
91.413  and  shall,  between  required 
inspections.  ha\e  discrepancies  repaired 
as  prescribed  in  Part  43  of  this  chapter. 
In  addition,  each  owner  or  operator 
shall  ensure  that  maintenance  personnel 
make  appropriate  entries  in  the 
maintenance  records  indicating  that  the 
aircraft  has  been  approved  for  return  to 
service. 

Discussion.  One  commenter  proposes 

a  new  paragraph  (a)  that  will  require  an 
owner  or  operator  to  ensure  that  known 
unairworthy  conditions  ha\e  been 
corrected  as  prescribed  in  Part  43  before 
operating,  or  knowingly  permitting  any 
person  to  operate,  that  aircraft.  The 
FAA  c(?nsiders  that  §§  91.7  and  91. 407 
adequately  address  this  subject. 

The  same  commenter  proposes  to  add 
a  paragraph  (b)  substantively  identical 
to  proposed  §  91.403(c).  The  FAA 
disagrees  with  the  proposal  because  this 
is  a  general  requirement  and,  therefore, 
it  is  more  appropriate  in  §  91  403. 
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The  FAA  has  deleted  the  reference  to 
Subpart  F  and  added  a  reference  to 
§  91.413  (proposed  §  91.415  in  Notice  No. 
"9-2A).  These  changes  align  the 
requirements  of  this  section  with 
changes  made  by  Amendment  No. 
91.181.  The  reference  to  §  91.411  reflects 
the  redesignation  of  §  91.413.  No  other 
changes  are  proposed  for  §  91,405. 

§  91.407    Operation  after  maintenance, 
preventive  maintenance,  rebuilding,  or 
alteration. 

(a)  No  person  may  operate  any 
aircraft  that  has  undergone 
maintenance,  preventive  maintenance, 
rebuilding,  or  alteration  unless — 

(1)  It  has  been  approved  for  return  to 
service  by  a  person  authorized  under 

§  43.7  of  this  chapter  and 

(2)  The  maintenance  record  entry 
required  by  §  43.9  or  §  43.11.  as 
applicable,  of  this  chapter  has  been 
made. 

(b)  No  person  may  carry  any  person 
(other  than  crewmembers)  in  an  aircraft 
that  has  been  maintained,  rebuilt,  or 
altered  in  a  manner  that  may  have 
appreciably  changed  its  flight 
cliaracteristics  or  substantially  affected 
its  operation  in  flight  until  an 
appropriately  rated  pilot  with  at  least  a 
private  pilot  certificate  flies  the  aircraft, 
makes  an  operational  check  of  the 
maintenance  performed  or  alteration 
made,  and  logs  the  flight  in  the  aircraft 
records. 

(c)  The  aircraft  does  not  have  to  be 
flown  as  required  by  paragraph  (b)  of 
this  section  if,  prior  to  flight,  ground 
tests,  inspections,  or  both  show 
conclusively  that  the  maintenance, 
preventive  maintenance,  rebuilding,  or 
alteration  has  not  appreciably  changed 
the  flight  characteristics  or  substantially 
affected  the  flight  operation  of  the 
aircraft. 

(Approved  by  the  Office  of  Management  and 
Budget  undor  OMB  control  number  2120- 
0005] 

Discussion.  No  public  comments  were 
received  on  §  91.407.  This  section  is 
revised  to  incorporate  the  provisions  of 
Amendment  No.  91-181,  effective 
October  15, 1982.  No  additional  changes 
are  proposed  for  §  91.407. 

§91.409    Inspections. 

(a)  F.xcept  as  provided  in  paragraph 
(cj  of  this  section,  no  person  may 
operate  an  aircraft  unless,  within"fhe 
preceding  12  calendar  months,  it  has 
had— 

(1)  An  annual  inspection  in 
accordance  with  Part  43  of  this  chapter 
and  has  been  approved  for  return  to 
service  by  a  person  authorized  by  §  43.7 
of  this  chapter  or 


(2)  An  inspection  for  the  issuance  of 
an  airworthiness  certificate  in 
accordance  with  Part  21  of  this  chapter. 
No  inspection  performed  under 
paragraph  (b)  of  this  section  may  be 
substituted  for  any  inspection  required 
by  this  paragraph  unless  it  is  performed 
by  a  person  authorized  to  perform 
annual  inspections  and  is  entered  as  an 
"annual"  inspection  in  the  required 
maintenance  records. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may 
operate  an  aircraft  carrying  any  person 
(other  than  a  crevvmember)  for  hire,  and 
no  person  may  give  flight  instruction  for 
hire  in  an  aircraft  which  that  person 
provides,  unless  within  the  preceding 
100  hours  of  time  in  service  the  aircraft 
has  received  an  annual  or  100-hour 
inspection  and  been  approved  for  return 
to  service  in  accordance  with  Part  43  of 
this  chapter  or  has  received  an 
inspection  for  the  issuance  of  an 
airworthiness  certificate  in  accordance 
with  Part  21  of  this  chapter.  The  100- 
hour  limitation  may  be  exceeded  by  not 
more  than  10  hours  while  enroute  to 
reach  a  place  where  the  inspection  can 
be  done.  The  excess  time  used  to  reach 
a  place  where  the  inspection  can  be 
done  must  be  included  in  computing  the 
next  100  hours  of  time  in  service. 

(c)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  to — 

(1)  An  aircraft  that  carries  a  special 
flight  permit,  a  current  experimental 
certificate,  or  a  provisional 
airworthiness  certificate: 

(2)  An  aircraft  inspected  in 
accordance  with  an  approved  aircraft 
inspection  program  under  Part  125  or  135 
of  this  chapter  and  so  identified  by  the 
registration  number  in  the  operations 
specifications  of  the  certificate  holder 
having  the  approved  inspection 
program: 

(3)  An  aircraft  subject  to  the 
requirements  of  paragraph  (d)  or  (e)  of 
this  section;  or 

(4)  Turbine-powered  rotorcraft  when 
the  operator  elects  to  inspect  that 
rotorcraft  in  accordance  with  paragraph 
(e)  of  this  section. 

(d)  Progressive  inspection.  Each 
registered  owner  or  operator  of  an 
aircraft  desiring  to  use  a  progressive 
inspection  program  must  submit  a 
written  request  to  the  FAA  Flight 
Standards  district  office  having 
jurisdiction  over  the  area  in  which  the 
applicant  is  located,  and  shall  provide — 

(1)  A  certificated  mechanic  holding  an 
inspection  authorization,  a  certificated 
airframe  repair  station,  or  the 
manufacturer  of  the  aircraft  to  supervise 
or  conduct  the  progressive  inspection; 


(2)  A  current  inspection  procedures 
manual  available  and  readily 
understandable  to  pilot  and 
maintenance  personnel  containing,  in 
detail.— 

(i)  An  explanation  of  the  progressive 
inspection,  including  the  continuity  of 
inspection  responsibility,  the  making  of 
reports,  and  the  keeping  of  records  and 
technical  reference  material; 

(li)  An  inspection  schedule,  specifying 
the  intervals  in  hours  or  days  when 
routine  and  detailed  inspections  will  be 
performed  and  including  instructions  for 
exceeding  an  inspection  interval  by  not 
more  than  10  hours  while  en  route  and 
for  changing  an  inspection  interval 
because  of  service  experience; 

(iii)  Sample  routine  and  detailed 
inspection  forms  and  instructions  for 
their  use:  and 

(iv)  Sample  reports  and  records  and 
instructions  for  their  use: 

(3)  Enough  housing  and  equipment  for 
necessary  disassembly  and  proper 
inspection  of  the  aircraft:  and 

(4)  Appropriate'current  technical 
information  for  the  aircraft. 

The  frequency  and  detail  of  the 
progressive  inspection  shall  provide  for 
the  complete  inspection  of  the  aircraft 
within  each  12  calendar  months  and  be 
consistent  with  the  manufacturer's 
recommendations,  field  service 
experience,  and  the  kind  of  operation  in 
which  the  aircraft  is  engaged.  The 
progressive  inspection  schedule  must 
ensure  that  the  aircraft,  at  all  times,  will 
be  airworthy  and  will  conform  to  all 
applicable  FAA  aircraft  specifications, 
type  certificate  data  sheets, 
airworthiness  directives,  and  other 
approved  data.  If  the  progressive 
inspection  is  discontinued,  the  owner  or 
operator  shall  immediately  notify  the 
local  FAA  Flight  Standards  district 
office,  in  writing,  of  the  discontinuance. 
After  the  discontinuance,  the  first 
annual  insnection  under  §  91.409(a)(1)  is 
due  withir/l2  calendar  months  after  the 
last  complete  inspection  of  the  aircraft 
under  the  f^ogressive  inspection.  The 
100-hour  inspection  under  §  91,409(b)  is 
due  within  100  hours  after  that  complete 
inspection.  A  complete  inspection  of  the 
aircraft,  for  the  purpose  of  determining 
when  the  annual  and  100-hour 
inspections  are  due,  requires  a  detailed 
inspection  of  the  aircraft  and  all  its 
components  in  accordance  with  the 
progressive  inspection.  A  routine 
inspection  of  the  aircraft  and  a  detailed 
inspection  of  several  components  is  not 
considered  to  be  a  complete  inspection, 
(e)  Large  airplanes  (to  which  Part  125 
is  not  applicable),  turbojet  multiengine 
airplanes,  turhopropeller-po  we  red 
multiengine  airplanes,  and  turbine- 
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powered rotorcrafl.  No  person  may 
operate  a  large  airplane,  turbojet 
multiengine  airplane,  turbopropeller- 
powered  multiengine  airplane,  or 
turbine-powered  rotorcraft  unless  the 
replacement  times  for  life-limited  parts 
specified  in  the  aircraft  specifications, 
type  data  sheets,  or  other  documents 
approved  by  the  Administrator  are 
complied  with  and  the  airplane  or 
turbine-powered  rotorcraft,  including 
the  airframe,  engines,  propellers,  rotors, 
appliances,  survival  equipment,  and 
emergency  equipment,  is  inspected  in 
accordance  with  an  inspection  program 
selected  under  the  provisions  of 
paragraph  (f)  of  this  section,  except  that, 
the  owner  or  operator  of  a  turbine- 
powered  helicopter  may  elect  to  use  the 
inspection  provisions  of  §  91.169  (a),  (b), 
(c),  or  (d)  in  lieu  of  an  inspection  option 
of  §  91.169(0. 

(f)  Selection  of  inspection  programs 
under  paragraph  (e)  of  this  section.  The 
registered  owner  or  operator  of  each 
airplane  or  turbine-powered  rotorcraft 
described  in  paragraph  [e]  of  this 
section  must  select,  identify  in  the 
aircraft  maintenance  records,  and  use 
one  of  the  following  programs  for  the 
inspection  of  the  aircraft: 

(1)  A  continuous  airworthiness 
inspection  program  that  is  part  of  a 
continuous  airworthiness  maintenance 
program  currently  in  use  by  a  person 
holding  an  air  carrier  operating 
certificate  or  an  operating  certificate 
issued  under  Part  121,  127.  or  135  of  this 
chapter  and  operating  that  make  and 
model  aircraft  under  Part  121  or  127  or 
operating  that  make  and  model  under 
Part  135  and  maintaining  it  under 
1135.411(a)(2). 

(2)  An  approved  aircraft  inspection 
program  approved  under  §  135.419  of 
this  chapter  and  currently  in  use  by  a 
person  holding  an  operating  certificate 
issued  under  Part  135. 

(3)  A  current  inspection  program 
recommended  by  the  manufacturer. 

(4)  Any  other  inspection  program 
established  by  the  registered  owner  or 
operator  of  that  airplane  or  turbine- 
powered  rotorcraft  and  approved  by  the 
Administrator  under  paragraph  (g)  of 
this  section.  However,  the  Administrator 
may  require  revision  to  this  inspection 
program  in  accordance  with  the 
provisions  of  §  91.415. 

Each  operator  shall  include  in  the 
selected  program  the  name  and  address 
of  the  person  responsible  for  scheduling 
the  inspections  required  by  the  program 
and  make  a  copy  of  that  program 
available  to  the  person  performing 
inspections  on  the  aircraft  and,  upon 
request,  to  the  Administrator. 


(g)  Inspection  program  approval  under 
paragraph  (e)  of  this  section.  Each 
operator  of  an  airplane  or  turbine- 
powered  rotorcraft  desiring  to  establish 
or  change  an  approved  inspection 
program  under  paragraph  (0(4)  of  this 
section  must  submit  the  program  for 
approval  to  the  local  FAA  Flight 
Standards  district  office  having 
jurisdiction  over  the  area  in  which  the 
aircraft  is  based.  The  program  must  be 
in  writing  and  include  at  least  the 
following  information: 

(1)  Instructions  and  procedures  for  the 
conduct  of  inspections  for  the  particular 
make  and  model  airplane  or  turbine- 
powered  rotorcraft.  including  necessary 
tests  and  checks.  The  instructions  and 
procedures  must  set  forth  in  detail  the 
parts  and  areas  of  the  airframe,  engines, 
propellers,  rotors,  and  appliances, 
including  surv'iyal  and  emergency 
equipment  required  to  be  inspected. 

(2)  A  schedule  for  performing  the 
inspections  that  must  be  performed 
under  the  program  expressed  in  terms  of 
the  time  in  service,  calendar  time, 
number  of  system  operations,  or  any 
combination  of  these. 

(h)  Changes  from  one  inspection 
program  to  another  When  an  operator 
changes  from  one  inspection  program 
under  paragraph  (f)  of  this  section  to 
another,  the  time  in  service,  calendar 
times,  or  cycles  of  operation 
accumulated  under  the  previous 
program  must  be  applied  in  determining 
inspection  due  times  under  the  new 
program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2120- 
0005) 

Discussion.  One  commenter  proposes 
a  change  to  paragraph  (a)(1)  to  include 
the  requirement  that  a  mechanic  with  an 
inspection  authorization,  as  described  in 
§  91.409(a)(1),  has  inspected  the  aircraft 
and  returned  it  to  service.  The  FAA  does 
not  agree  with  this  proposal  because  it 
would  permit  only  a  mechanic  with  an 
intoection  authorization  to  approve  an 
alftaft  for  return  to  service  and,  as 
pi^ided  in  §  43.7,  persons  other  than 
mechanics,  such  as  repair  stations  and 
manufacturers,  are  allowed  to  approve 
aircraft  for  return  to  service  after  an 
annual  or  progressive  inspection.  This 
provides  for  a  wider  selection  of  persons 
to  approve  the  aircraft  for  return  to 
service  and  saves  on  costs  without  any 
derogation  of  safety. 

Another  commenter  proposes  to 
revise  subparagraph  (a)(2)  by  adding 
after  "airworthiness  certificate"  the 
phrase  "in  accordance  with  Part  21  of 
this  chapter."  The  FAA  agrees  that  this 
would  be  consistent  with  paragraph  (b): 
therefore  the  wording  is  revised  to 


provide  the  same  standards  in  both 
paragraphs  (a)  and  (b)  for  an  inspection 
for  the  issuance  of  an  airworthiness 
certificate.  The  same  commenter 
suggests  changes  to  subparagraphs 
(c)(1).  (c)(2).  and  (c)(3)  as  proposed  in 
Notice  No.  79-2A.  These  suggestions 
have  been  essentially  accomplished  ^y 
Amendment  91-181.  effective  October 
15, 1982,  and  no  further  action  is 
necessary. 

This  same  commenter  proposes  to 
revise  paragraph  (e)(31  to  reference  Part 
125  instead  of  Part  123,  Finally,  the 
commenter  proposes  to  change 
paragraph  (c)(5)  to  include  aircraft 
instead  of  airplanes  and  to  delete  the 
inspection  requirements  in  Subpart  F. 
Amendment  91-181  revised  §  91  409  and 
paragraph  (c)(2)  was  amended  to 
include  aircraft  inspected  in  accordance 
with  an  approved  aircraft  inspection 
program  under  Part  125  or  135  of  this 
chapter.  That  amendment  also  revised 
the  inspection  requirements  formerly 
contained  in  subparagraph  (c)(5)  to 
include  turbine-powered  rotorcraft  with 
certain  large  turbine-powered  airplanes. 
The  FAA  does  not  agree  that  other 
aircraft  should  be  included  in  this 
subparagraph  (proposed  (ej)  because 
paragraphs  (a),  (b),  and  id)  of  §  91.409, 
as  presently  proposed,  contain 
inspection  requirements  appropriate  to 
other  than  the  large  and  turbine- 
powered  airplanes  and  turbine-power 
rotocraft  discussed. 

One  commenter  requested  a 
clarification  of  the  term  "for  hire"  in 
§  91.409(b)  and  a  clanfication  of  the  10 
hour  extension  associated  with  the  100- 
hour  inspection.  The  FAA  does  not 
agree  with  changing  the  term  "for  hire" 
because  the  term  is  self  explanatory  and 
needs  no  further  explanation.  The  FAA 
does  agree  with  this  commenter  on  a 
clarification  of  the  10-hour  extension 
and  has  incorporated  the  change. 

One  commenter  requested  a 
clarification  of  the  accomplishment 
procedures  of  the  progressive 
inspection.  The  FAA  does  not  agree 
with  the  commenter  because  the  step- 
by-step  procedure  for  the 
accomplishment  of  a  progressive 
inspection  is  contained  in  §  91  409(d). 

The  FAA  proposes  to  amend  §  91.409 
to  allow  operators  of  turbine-powered 
rotorcraft,  if  they  desire,  to  use  the 
inspection  provisions  of  §  91  409(e).  This 
will  allow  the  operators  of  turbine- 
powered  rotorcraft  to  utilize  the  same 
inspection  privileges  as  operators  of 
large  and  turbine-powered  airplanes. 
The  main  benefit  of  alternate  inspection 
programs  is  that  operators  will  be  able 
to  schedule  inspections  in  a  manner  that 
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will  allow  a  higher  level  of  utilization  of 
the  rotorcraft. 

No  other  substantive  changes  are 
proposed  for  §  91.409. 

§  91.41 1    Altimeter  system  and  altitude 
reporting  equipment  tests  and  inspections. 

(a)  No  person  may  operate  an  airplane 
in  controlled  airspace  under  IFR 
unless — 

(1)  Within  the  preceding  24  calendar 
months,  each  static  pressure  system, 
each  altimeter  instrument,  and  each 
automatic  pressure  altitude  reporting 
system  has  been  tested  and  inspected 
and  found  to  comply  with  Appendices  E 
and  F  of  Part  43  of  this  chapter 

(2)  Except  for  the  use  of  system  drain 
and  alternate  static  pressure  valve, 
following  any  opening  and  closing  of  the 
static  pressure  system,  that  system  has 
been  tested  and  inspected  and  found  to 
comply  with  paragraph  (a).  Appendix  E. 
of  Part  43  of  this  chapter;  and 

(3)  Following  installation  or 
maintenance  on  the  automatic  pressure 
altitudes  reporting  system  of  the  ATC 
transponder  where  data  correspondence 
error  could  be  introduced,  the  integrated 
system  has  been  tested,  inspected,  and 
found  to  comply  with  paragraph  (c), 
Appendix  E,  of  Part  43  of  this  chapter. 

(b)  The  tests  required  by  paragraph 
(a)  of  this  section  must  be  conducted 
by- 

(1 )  The  manufacturer  of  the  airplane 
on  which  the  tests  and  inspections  are 
to  be  performed; 

(2)  A  certificated  repair  station 
properly  equipped  to  perform  those 
functions  and  holding — 

(i)  An  instrument  rating.  Class  I; 

(ii)  A  limited  instrument  rating 
appropriate  to  the  make  and  model  of 
appliance  to  be  tested; 

(iii)  A  limited  rating  appropriate  to  the 
test  to  be  performed; 

(iv)  An  airframe  rating  appropriate  to 
the  airplane  to  be  tested;  or 

(v)  A  limited  rating  for  a  manufacturer 
issued  for  the  appliance  in  accordance 
with  §  145.101(b)(4)  of  this  chapter;  or 

(3)  A  certificated  mechanic  with  an 
airframe  rating  (static  pressure  system 
tests  and  inspections  only). 

(c)  Altimeter  and  altitude  reporting 
equipment  approved  under  Technical 
Standard  Orders  are  considered  to  be 
tested  and  inspected  as  of  the  dale  of 
their  manufacture. 

(d)  No  person  may  operate  an 
airplane  in  controlled  airspace  under 
IFR  at  an  altitude  above  the  maximum 
altitude  at  which  all  altimeters  and  the 
automatic  altitude  reporting  system  of 
that  airplane  have  been  tested. 

Discussion.  One  commenter  proposed 
to  change  the  word  airplane  to  aircraft 
to  require  both  airplanes  and  rotorcraft 


operating  in  IFR  to  have  the  altimeter 
system  tests  and  inspection  completed. 
However,  this  issue  is  under 
consideration  as  part  of  the  Rotorcraft 
Regulatory  Review  Program  No.  5.  The 
FAA  has  redesigned  S  91.413  as  §  91.411 
to  maintain  the  renumbering  sequence. 
The  original  §  91.411  has  been  included 
in  §  91.409  to  place  all  inspection 
procedures  into  one  section.  No  other 
changes  are  proposed  for  this  section, 

§  91.413    ATC  transpocKler  tests  and 
inspections. 

(a)  .No  persons  may  use  ATC 
transponder  that  is  specified  in 

§  91.215(a),  §  121.345(c),  |  127.123(b),  or 
§  135.143(c)  of  this  chapter  unless, 
within  the  preceding  24  calendar 
months,  the  ATC  transponder  has  been 
tested  and  inspected  and  found  to 
comply  with  Appendix  F  of  Part  43  of 
this  chapter:  and 

(b)  Following  any  installation  or 
maintenance  on  an  ATC  transponder 
where  data  correspondence  error  could 
be  the  integrated  system  has  been 
tested,  inspected,  and  found  to  comply 
with  paragraph  (c).  Appendix  E,  of  Part 
43  of  this  chapter. 

(c)  The  tests  and  inspections  specified 
in  this  section  must  be  conducted  by — 

(1)  A  certificated  repair  station 
properly  equipped  to  perform  those 
functions  and  holding — 

(i)  A  radio  rating.  Class  III: 

(ii)  A  limited  radio  rating  appropriate 
to  the  make  and  model  transponder  to 
be  tested; 

(iii)  A  limited  rating  appropriate  lo  the 
test  to  be  performed; 

(iv)  A  limited  rating  for  a 
manufacturer  issued  for  the  transponder 
in  accordance  with  §  145.101(b)(4)  of 
this  chapter;  or 

(2)  A  holder  of  a  continuous 
airworthiness  maintenance  program  as 
provided  in  Part  121, 127,  or 

§  135.411(a)(2)  of  this  chapter;  or 

(3)  The  manufacturer  of  the  aircraft  on 
which  the  transponder  to  be  tested  is 
installed,  if  the  transponder  was 
installed  by  that  manufacturer. 

Discussion.  One  commenter 
recommends  that  the  24  month  check  of 
the  ATC  transponder  be  deleted.  The 
commenter  contends  that  FAA  Air 
Traffic  will  notify  the  operator  that  the 
ATC  transponder  is  not  working.  While 
FAA  Air  Traffic  Control  will  advise  a 
pilot  of  a  non-functioning  transponder. 
ATC  does  not  have  the  capability  of 
detecting  all  ATC  transponder  errors. 
Therefore,  the  ATC  transponder  must  be 
checked  for  accuracy  on  a  scheduled 
basis. 

The  FAA  proposes  to  delete  the 
reference  to  Part  125  in  proposed 
§  91.415(a)  because  it  is  not  appropriate. 


The  ATC  transponder  equipment 
requirements  for  operations  conducted 
under  Part  125  are  contained  in 
proposed  §  91.215(a)  (present  §  91.24(a)) 
and  Part  125  has  no  separate 
requirements.  This  reference  was 
included  in  error  in  Notice  No.  79-2A 
and  in  Amendment  No.  91-181.  Except 
to  redesignate  §  91.415  as  §  91.413  to 
consolidate  the  sections  and  keep  them 
in  sequence,  no  other  changes  are 
proposed. 

§  9 1 .4 1 S    Changes  to  aircraft  inspection 
programs. 

(a)  Whenever  the  Administrator  finds 
that  revisions  to  an  approved  aircraft 
inspection  program  under  §  91.409(f](4) 
are  necessary  for  the  continued 
adequacy  of  the  program,  the  owner  or 
operator  shall,  after  notification  by  the 
Administrator,  make  any  changes  in  the 
program  found  to  be  necessary  by  the 
Administrator. 

(b)  The  owner  or  operator  may 
petition  the  Administrator  to  reconsider 
the  notice  to  make  any  changes  in  a 
program  in  accordance  with  paragraph 
(a)  of  this  section. 

(c)  The  petition  must  be  filed  with  the 
FAA  Flight  Standards  district  office 
which  requested  the  change  to  the 
program  within  30  days  after  the 
certificate  holder  receives  the  notice. 

(d)  Except  in  the  case  of  an  emergency 
requiring  immediate  action  in  the 
interest  of  safety,  the  filing  of  the 
petition  stays  the  notice  pending  a 
decision  by  the  Administrator. 

Discussion.  This  proposed  section 
was  not  contained  in  Notice  No.  79-2A. 
However,  it  is  consistent  with  the 
requrements  adopted  as  present  §  91.170 
in  Amendment  No.  91-181,  and  is 
proposed  as  §  91.415. 

S  9 1 .4 1 7    Maintenance  records. 

(a)  Except  for  work  performed  in 
accordance  with  §§  91.411  and  91.413, 
each  registered  owner  or  operator  shall 
keep  the  following  records  for  the 
periods  specified  in  paragraph  (b)  of  this 
section: 

(a)  Records  of  the  maintenance  and 
alteration  and  records  of  the  100-hour, 
annual,  progressive,  and  other  required 
or  approved  inspections,  as  appropriate, 
for  each  aircraft  (including  the  airframe) 
and  each  engine,  propeller,  rotor,  and 
appliance  of  an  aircraft.  The  records 
must  include — 

(i)  A  description  (or  reference  to  data 
acceptable  to  the  Administrator)  of  the 
work  performed;  and 

(ii)  The  date  of  completion  of  the  work 
performed;  and 
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; 


(li:)  The  signature  and  certificate 
number  of  the  person  approving  the 
aircraft  for  return  to  service 

(2)  Records  containing  the  following 
information; 

(i)  The  total  time  in  service  of  the 
airframe,  each  engine,  each  propeller, 
and  each  rotor. 

(ii)  The  current  status  of  life-limited 
parts  of  each  airframe,  engine,  propeller, 
rotor,  and  appliance. 

(iii)  The  time  since  last  overhaul  of  all 
items  installed  on  the  aircraft  which  are 
required  to  be  overhauled  on  a  specified 
time  basis. 

(iv)  The  current  inspection  status  of 
the  aircraft,  including  the  time  since  the 
last  inspection  required  by  the 
inspection  program  under  which  the 
aircraft  and  its  appliances  are 
maintained. 

(v)  The  current  status  of  applicable 
airworthiness  directives  (AD)  including. 
for  each,  the  method  of  compliance,  the 
AD  number,  and  revision  date.  If  the  Ad 
involves  recurring  action,  the  time  and 
date  when  the  next  action  is  required. 

(vi)  Copies  of  the  forms  prescribed  by 
§  43.9(a)  of  this  chapter  of  each  major 
alteration  to  the  airframe  and  currently 
installed  engines,  rotors,  propellers,  and 
appliances. 

(b)  The  owner  or  operator  shall  retain 
the  following  records  for  the  periods 
prescribed: 

(1)  The  records  specified  in  paragraph 
(a)(1)  of  this  section  shall  be  retained 
until  the  work  is  repeated  or  superseded 
by  other  work  or  for  1  year  after  work  is 
performed.  • 

(2)  The  records  specified  in  paragraph 
{a)(2)  of  this  secion  shall  be  retained 
and  transferred  with  the  aircraft  at  the 
time  the  aircraft  is  sold. 

(3)  A  list  of  defects  furnished  to  a 
registered  owner  or  operator  under 

§  43.11  of  this  chapter  shall  be  retained 
until  the  defects  are  repaired  and  the 
aircraft  is  approved  for  return  to  service. 

(c)  The  owner  or  operator  shall  make 
all  maintenance  records  required  to  be 
kept  by  this  section  available  for 
inspection  by  the  Administrator  or  any 
authorized  representative  of  the 
National  Transportation  Safety  Board 
(NTSB). 

(.Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2120- 
0005) 

Discussion.  One  commenter  proposes 
to  change  paragraph  (a)(2](i)  to  read. 
"The  total  time  in  service  of  the 
airframe,  each  engine,  or  engine  module, 
and  each  propeller  or  serialized 
component  thereof"  The  FAA  does  not 
agree  with  the  recommendation  because 
an  engine  module  is  not  defined  in  Part 
1.  The  total  time  in  service  is  only 


required  for  the  engine  and  not  for  all 
the  components  that  would  make  up  a 
module.  Also,  to  require  a  record  of  total 
time  of  components  would  be 
inappropriate  and  would  place  an 
economic  burden  on  a  ma)ority  of 
operators. 

Another  commenter  proposes  to 
change  paragraph  (a)(20](i)  to  read,  "The 
total  time  and/or  cycles  in  service  of  the 
airframe,  each  engine,  and  each 
propeller."  the  FAA  does  not  agree  with 
the  use  of  the  term  "cycles  in  ser\'ice" 
because  records  of  total  time  in  service 
give  a  more  realistic  history  of  the 
airframe,  powerplants,  and  propellers 
which  can  be  used  for  determining 
maintenance  and  overhaul 
requirements. 

One  commenter  questioned  the 
recordkeeping  requirements  of  §§  91.411 
and  91.413  in  the  §  91.417  state  "Except 
for  work  performed  accordance  with 
§§  91  411  and  91.413.  each  registered 
owner  or  operator  shall  keep  the 
following  records  for  the  period 
specified  in  paragraph  (b)."  The 
commenter  contends  that  there  is  no 
requirement  in  Part  91  for  recording  any 
maintenance  on  altimeters  and  ATC 
transponders.  The  FAA  does  not  agree 
with  the  commenter  because 
Appendices  E  and  F  of  Part  43  require  a 
maintenance  entry  to  be  made  in 
accordance  with  §  43.9  and  §§  91.44, 
and  91-413  requires  that  the  altimeter 
and  ATC  transponder  be  tested  and 
inspected  within  the  preceding  24 
calendar  months. 

The  FAA  proposes  to  amend 
§  91.417(a)(2)(i)  to  include  the  records 
pertaining  to  rotors  of  rotorcraft.  Section 
91.417,  as  proposed  in  Notice  .No.  79-2A, 
contains  requirements  for  maintenance 
recordkeeping  for  rotorcraft  rotors  and 
also  contains  a  requirement  to  record 
current  status  of  life-limited  parts  of 
other  components  including  rotorcraft 
rotors.  To  be  consistent  with  other 
maintenance  recordkeeping 
requiements,  rotors  should  be  included 
in  the  total  time  in  service  records 
required  by  (a)(2)(i). 

One  commenter  proposes  to  amend 
paragraph  (a)(2){iii)  to  include  cycles 
since  last  overhaul  of  all  items  installed 
on  the  aircraft  which  are  required  to  be 
overhauled  on  a  specific  time  basis.  The 
FAA  does  not  agree  with  this 
recommendation  because  cycles  since 
last  overhaul  can  not  be  equated  to  time 
since  last  overhaul  on  all  items  that  are 
required  to  be  overhauled  on  a  specific 
time  basis. 

One  commenter  contends  that  the 
maintenance  record  requirements  of 
§§  91.417  and  121.380  are  not  identical. 
The  commenter  contends  that 
considerable  confusion  exists  when  a 


Part  121  aircraft  is  sold  and  transferred 
to  a  Part  91  operator.  The  F.^A  does  not 
agree  with  the  commenter  because  the 
recordkeeping  requirements  for  a  Part 
121  operator  are  in  excess  of  the 
requirements  for  Part  91  aircraft.  An 
actual  comparison  between  the  two 
requirements  indicates  very  little 
difference. 

Appropriate  references  to 
requirements  of  Part  43  found  in 
§  91.417(a)(2)(vi)  and  (b)(3]  are  included 
to  conform  with  Amendment  91-181 
Reference  to  §  91.411  is  included  in 
paragraph  (a)  to  reflect  the  renumbering 
of  that  section.  The  reference  to  §  91.415 
is  deleted  in  the  same  paragraph  since  it 
is  no  longer  appropriate  as  a  result  of 
the  amendment. 

§  91.419    Transfer  of  maintenance  records. 

Any  owner  or  operator  who  sells  a 
U.S. -registered  aircraft  shall  transfer  to 
the  purchaser,  at  the  time  of  sale,  the 
following  records  of  that  aircraft,  in 
plain  language  form  or  in  coded  form  at 
the  election  of  the  purchaser,  if  the 
coded  form  prov  ides  for  the 
preservation  and  retrieval  of 
information  in  a  manner  acceptable  to 
the  .*idministrator: 

(a)  The  records  specified  in 
§  91.417(a)(2). 

(b)  The  records  specified  in 

§  91  417(a)(1)  which  are  not  included  in 
the  records  covered  by  paragraph  (a)  of 
this  section,  except  that  the  purchaser 
may  permit  the  seller  to  keep  physical 
custody  of  such  records.  However, 
custody  of  records  by  the  seller  does  not 
relieve  the  purchaser  of  his  or  her 
responsibility  under  §  91  417(c)  to  make 
the  records  available  for  inspection  by 
the  Administration  or  any  authorized 
representative  of  the  National 
Transportation  Safety  Board  (NTSB) 

Discussion.  One  commenter  proposed 
to  amend  §  91, 419(a)  to  include  the 
records  specified  in  §  91,41"(a)(l)  and 
(a)(2)  The  commenter  further  proposes 
to  amend  the  first  sentence  of 
§  91.419(b)  to  allow  the  purchaser  to 
permit  the  seller  to  keep  physical 
custody  of  all  of  the  records  in 
§  91.417(a)  and  (b)  or  certain  records  in 
those  paragraphs  as  determined  by  the 
FAA.  The  proposal,  according  to  the 
commenter.  will  clarify  §  91.419(b],  The 
FA  does  not  agree  because  the  proposal 
would  allow  the  seller  to  keep  more 
maintenance  records  than  presently 
allowed.  Certain  records  must  be 
transferred  to  the  purchaser  to  establish 
a  complete  operating  historj'  of  the 
aircraft.  Additionally,  past  operating 
history  has  not  resulted  in  problems 
with  the  requirements  of  this  section  as 
presently  written. 
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§  9 1 .42 1     Rebuitt  engine  maintenance 
records. 

(n)  The  owner  or  operator  muy  use  a 
new  maintenance  record,  without 
previous  operating  history,  for  an 
aircraft  engine  rebuilt  by  the 
manufacturer  or  by  an  agency  approved 
by  the  manufacturer. 

(b)  Each  manufacturer  or  agency  that 
grants  zero  time  to  an  engine  rebuilt  by 
it  shall  enter  in  the  new  record — 

(1)  A  signed  statement  of  the  date  the 
engine  was  rebuilt; 

(2)  Each  change  made  as  required  by 
airworthiness  directives:  and 

(3)  Each  change  made  in  compliance 
with  manufacturer's  service  bulletins,  if 
the  entry  is  specifically  requested  in  that 
bulletin. 

(c)  For  the  purposes  of  this  section,  a 
rebuilt  engine  is  a  used  engine  that  has 
been  completely  disassembled, 
inspected,  repaired  as  necessary, 
reassembled,  tested,  and  approved  in 
the  same  manner  and  to  the  same 
tolerances  and  limits  as  a  new  engine 
with  either  new  or  used  parts.  However, 
all  parts  used  in  it  must  conform  to  the 
production  drawing  tolerances  and 
limits  for  new  parts  or  be  of  approved 
oversized  or  undersized  dimensions  for 
a  new  engine. 

Discussion.  Three  commenters  firmly 
object  to  allowing  the  engine 
manufacturer  to  grant  zero  time  to 
rebuilt  engines  when  used  parts  are 
incorporated  in  the  rebuilt  engine. 
However,  since  §  91.421  is  the  subject  of 
other  rulemaking  action,  (Regulatory 
Docket  .No.  22773)  these  comments  will 
be  considered  during  that  rulemaking 
and  no  changes  to  this  paragraph  are 
proposed  in  this  notice. 

§8  91.423-91-499    (Reserved] 

Subpart  F— Recoverable  Expenses  for 
Certain  Operations 

§  91.501     Applicability. 

(a)  This  subpart  prescribes  operating 
rules,  in  addition  to  those  prescribed  in 
other  siil)p;nts  of  this  part,  governing  the 
operation  of  large  and  of  turbojet- 
powered  multiengine  civil  airplanes  of 
U.S.  registry.  The  operating  rules  in  this 
subpart  do  not  apply  to  those  airplanes 
when  they  are  required  to  be  operated 
under  Parts  121,  125,  135,  and  137  of  this 
chapter.  jSection  91.409  prescribes  an 
inspection  program  for  large  and  for 
turbine-powered  (turbojet  and 
turboprop)  multiengine  airplanes  of  U.S. 
registry  when  they  are  operated  under 
this  part  or  Part  129  or  137.) 

(b)  Operations  they  may  be  conducted 
under  the  rules  in  this  subpart  instead  of 
those  in  Parts  121.  129,  135,  and  137 


when  common  carriage  is  not  involved, 
include — 

(1)  Ferry  or  training  flights; 

(2)  Aerial  work  operations  such  as 
aerial  photography  or  survey,  or  pipeline 
patrol,  but  not  including  fire  fighting 
operations; 

(3)  Flights  for  the  demonstration  of  an 
airplane  to  prospective  customers  when 
no  charge  is  made  except  for  those 
specified  in  paragraph  (d)  of  this 
section. 

(4)  Flights  conducted  by  the  operator 
of  an  airplane  for  his  personal 
transportation,  or  the  transportation  of 
his  guests  when  no  charge,  assessment, 
or  fee  is  made  for  the  transportation; 

(5)  Carriage  of  officials,  employees, 
guests,  and  property  of  a  company  on  an 
airplane  operated  by  that  company,  or 
the  parent  or  a  subsidiary  of  the 
company  or  a  subsidiary  of  the  parent, 
when  the  carriage  is  within  the  scope  of, 
and  incidental  to,  the  business  of  the 
company  (other  than  transportation  by 
air)  and  no  charge,  assessment  or  fee  is 
made  for  the  carriage  in  excess  of  the 
cost  of  owning,  operating,  and 
maintaining  the  airplane,  except  that  no 
charge  of  any  kind  may  be  made  for  the 
carriage  of  a  guest  of  a  company,  when 
the  carriage  is  not  within  the  scope  of, 
and  incidental  to.  the  business  of  that 
company; 

(6)  The  carriage  of  company  officials, 
employees,  and  guests  of  the  company 
on  an  airplane  operated  under  a  time 
sharing,  interchange,  or  joint  ownership 
agreement  as  defined  in  paragraph  (c)  of 
this  section; 

(7)  The  carriage  of  property  (other 
than  mail)  on  an  airplane  operated  by  a 
person  in  the  furtherance  of  a  busines  or 
employment  (other  than  transportation 
by  air)  when  the  carriage  is  within  the 
scope  of.  and  incidental  to,  that  business 
or  employment  and  no  charge, 
assessment,  or  fee  is  made  for  the 
carriage  other  than  those  specified  in 
paragraph  (d)  of  this  section; 

(8)  The  carriage  on  an  airplane  of  an 
athletic  team,  sports  group,  choral  group, 
or  similar  group  having  a  common 
purpose  or  objective  when  there  is  no 
charge,  assessment,  or  fee  of  any  kind 
made  by  any  person  for  that  carriage: 
and 

(9)  The  carriage  of  persons  on  an 
airplane  operated  by  a  person  in  the 
furtherance  of  a  business  other  than 
transportation  by  air  for  the  purpose  of 
selling  to  them  land,  goods,  or  property, 
including  franchises  or  distributorships, 
when  the  carriage  is  within  the  scope  of. 
and  incidental  to,  that  business  and  no 
charge,  assessment,  or  fee  is  made  for 
that  carriage. 

(cj  As  used  in  this  section — 


(1)  A  "time  sharing  agreement"  means 
an  arrangement  whereby  a  person 
leases  his  airplance  with  flight  crew  to 
another  person,  and  no  charge  is  made 
for  the  flights  conducted  under  that 
arrangement  other  than  those  specified 
in  paragraph  (d)  of  this  section; 

(2)  An  "interchange  agreement" 
means  as  arrangement  whereby  a 
person  leases  his  airplane  to  another 
person  in  exchange  for  equal  time,  when 
needed,  on  the  other  person's  airplane, 
and  no  charge,  assessment,  or  fee  is 
made,  except  that  a  charge  may  be 
made  not  to  exceed  the  difference 
between  the  cost  of  owning,  operating, 
and  maintaining  the  two  airplanes: 

(3)  A  "joint  ownership  agreement" 
means  an  arrangement  whereby  one  of 
the  registered  joint  owners  of  an 
airplane  employs  and  furnishes  the 
flight  crew  for  that  airplance  and  each 
of  the  registered  joint  owners  pays  a 
share  of  the  charge  specified  in  the 
agreement. 

(d)  The  following  may  be  charged,  as 
expenses  of  a  specific  flight,  for 
transportation  as  authorized  by 
subparagraphs  (b)(3)  and  (7)  and  (c)(1) 
of  this  section: 

(1)  Fuel,  oil,  lubricants,  and  other 
additives. 

(2)  Travel  expenses  of  the  crew, 
including  food,  lodging,  and  ground 
transportation. 

(3)  Hangar  and  tie-down  costs  away 
from  the  aircraft's  base  of  operation. 

(4)  Insumnce  obtained  for  the  specific 
flifht. 

(5)  Landing  fees,  airport  taxes,  and 
similar  assessments. 

(6)  Customs,  foreign  permit,  and 
similar  fees  directly  related  to  the  flight. 

(7)  In  fiight  food  and  beverages. 

(8)  Passenger  ground  transportation. 

(9)  Flight  planning  and  weather 
contract  services. 

(10)  An  additional  charge  equal  to  100 
percent  of  the  expenses  listed  in 
subparagraph  (1)  of  this  paragraph. 

Discussion.  As  noted  under 
"Discussion"  in  the  preamble  of  this 
notice,  most  sections  of  Subpart  F  as 
proposed  in  Notice  .No.  79-2A  have  been 
relocated  in  other  subparts.  Sections 
91.503  through  91.535  have  been 
relocated  in  proposed  Subpart  G  and 
§§  91.537  and  91.539  have  been 
incorported  into  Subpart  E.  The 
remaining  section,  §  91.501,  contains  the 
same  provisions  as  present  §  91.181, 

Five  public  comments  were  received 
in  response  to  proposed  §  91.501.  Four 
deal  with  changes  to  the  applicability  of 
the  section.  Another  proposes  changes 
to  the  provision  of  paragraph  (d)  to 
charge  for  certain  expenses  in  specific 
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operations.  However,  these  issues  are 
Ihe  subject  of  a  separate  rulemaking 
project  (Docket  No.  2470)  and  these 
comments  will  be  considered  in  that 
action.  Therefore,  exept  to  propose  a 
more  appropriate  title  to  reflect  the 
proposed  relocation  of  the  other  sections 
current  Subpart  D,  §91.501  is  proposed 
in  this  notice  without  change. 

§§91.503-91.599    [Reserved] 

Subpart  G— Additional  Equipment  and 
Operating  Requirements  for  Large  and 
Transport  Category  Aircraft 

§91.601     Applicability. 

This  subpart  prescribes  equipment 
and  operating  rule  requirements 
governing  the  operation  of  large  and 
transport  category  U.S.-registered  civil 
aircraft  in  addition  to  those  prescribed 
in  other  subparts  of  this  part  and  other 
parts  of  this  chapter. 

Discussion.  There  were  no  public 
comments  on  5  91-601.  Except  for  an 
editorial  change,  to  clarify  that  this 
subpart  applies  to  civil  aircraft  only. 
§  91.601  is  proposed  without  change 
from  Notice  No.  79-2A. 

§  91.603    Aural  speed  warning  device. 

No  person  may  operate  a  transport 
category  airplane  in  air  commerce 
unless  that  airplane  is  equipped  with  an 
aural  speed  warning  device  that 
complies  with  §  25.1303(c)(1). 

Discussion.  There  were  no  public 
comments  on  S  91.603.  Accordingly,  the 
section  is  proposed  without  change. 

§  91.605    Transport  category  civil  airplane 
weigtit  limitations. 

(a)  No  person  may  take  off  any 
transport  category  airplane  (other  than  a 
turbine-engine-powered  airplane 
certificated  after  September  30. 1958| 
unless — 

(1)  The  takeoff  weight  does  not 
exceed  the  authorized  maximum  takeoff 
weight  for  the  elevation  of  the  airport  of 
takeoff; 

(2)  The  elevation  of  the  airport  of 
takeoff  is  within  the  altitude  range  for 
which  maximum  takeoff  weights  have 
been  determined: 

(3)  Normal  consumption  of  fuel  and  oil 
in  flight  to  the  airport  of  intended 
landmg  will  leave  a  weight  on  arrival 
not  in  excess  of  the  authorized 
maximum  landing  weight  for  the 
elevation  of  that  airport;  and 

(4)  The  elevations  of  the  airport  of 
intended  landing  and  of  all  specified 
alternate  airports  are  within  the  altitude 
range  for  which  the  maximum  landing 
weights  have  been  determined. 

•     (b)  No  person  may  operate  a  turbine- 
engine-powered  transport  category 


airplane  certificated  after  September  30. 

1958.  contrary  to  the  airplane  flight 
manual,  or  take  off  that  airplane 
unless — 

(1)  The  takeoff  weight  does  not 
exceed  the  takeoff  weight  specified  in 
the  airplane  flight  manual  for  the 
elevation  of  the  airport  and  for  the 
ambient  temperature  existing  at  the  time 
of  takeoff; 

(2)  Normal  consumption  of  fuel  and  oil 
m  flight  to  the  airport  of  intended 
landing  and  to  the  alternate  airports  will 
leave  a  weight  on  arrival  not  in  excess 
of  the  landing  weigh!  specified  in  the 
airplane  flight  manual  for  the  elevation 
of  each  of  the  airports  involved  and  for 
the  ambient  temperatures  expected  at 
the  time  of  landing; 

(3)  The  takeoff  weight  does  not 
exceed  the  weight  shown  in  the  airplane 
light  manual  to  correspond  with  the 
minimum  distances  required  for  takeoff 
considering  the  elevation  of  the  airport, 
the  runway  to  be  used,  the  effective 
runway  gradient,  and  the  ambient 
temperature  and  wind  component 
existing  at  the  time  of  takeoff,  and 

(4)  Where  the  takeoff  distance 
includes  a  clearway,  the  clearway 
distance  is  not  greater  than  one-half 
of— 

(i)  The  takeoff  run.  in  the  case  of 
airplanes  certificated  after  September 
30, 1958,  and  before  August  30, 1959;  or 

(ii)  The  runway  length,  in  the  case  of 
airplanes  certificated  after  August  29. 
1959. 

(c)  No  person  may  take  off  a  turbine- 
engine-powered  transport  category 
airplane  certificated  after  August  29, 

1959,  unless,  in  addition  to  the 
requirements  of  paragraph  (b)  of  this 
section — 

(1)  The  accelerate-stop  distance  is  no 
greater  than  the  length  of  the  runway 
plus  the  length  of  the  stopway  (if 
present); 

(2)  The  take  off  stop  distance  if  no 
greater  than  the  length  of  the  runway 
plus  the  length  of  the  clearway  (if 
present);  and 

(3)  The  takeoff  run  is  no  greater  than 
the  length  of  the  runway. 

Discussion.  No  public  comments  were 
received  for  5  91  605.  Accordingly  the 
section  is  proposed  without  change. 

§  91.607    Emergency  exits  for  airplanes 
carrying  passengers  for  hire. 

(a)  Notwithstanding  any  other 
provision  of  this  chapter,  no  person  may 
operate  a  large  airplane  (type 
certificated  under  the  Civil  Air 
Regulations  effective  before  April  9, 
1957)  in  passenger-carrv  ing  operations 
for  hire,  with  more  than  the  number  of 
occupants — 


(1)  Allowed  under  Civil  Air 
Regulations  S  4b.362(a).  (b).  and  (c)  as  in 
effect  on  December  20. 1951;  or 

(2)  Approved  under  Special  Civil  Air 
Regulations  SR-387,  SR-389,  SR-389A. 
or  SR-389B.  or  under  this  section  as  in 
effect. 

However,  an  airplane  type  listed  in  the 
following  table  may  be  operated  with  up 
to  the  listed  number  of  occupants 
(including  crewmembers)  and  the 
corresponding  number  of  exits 
(including  emergency  exits  and  doors) 
approved  for  the  emergency  exit  of 
passengers  or  with  an  occupant-exit 
configuration  approved  under  paragraph 
(b)  or  (c)  of  this  section. 


Airplan*  r«>» 

Maxrmum 

occupants 

ncljding  *|i 

CfBwmembert 

Correspondi'S 

rvrrtMi  0' 

exns 

•uttyyizeO  (ex 

C»ss«ngef  use 

B-307 , 

B-377...„ 

C-48 

CV-240 „.. 

CV-340  tnO  CV-440 ...  .  . 
DC-3    

ei 

96 
67 
S3 
S3 
35 
39 
96 
87 
112 
17 
87 
86 
S3 
S3 
53 

DC-3(Sup*l 

OC-4 

OC-6 

Dc-ee .  _. 

11 

L-049  L-649,  L-749 

L-1049  wnas „ 

M-202   

M-404     _        „. 

Vacounl  700  swiM 

(b)  Occupants  in  addition  to  those 
authorized  under  paragraph  (a)  of  this 
section  may  be  carried  as  follows: 

(1)  for  each  additional  floor-level  exit 
at  least  24  inches  wide  by  48  inches 
high,  with  an  unobstructed  20-inch-wide 
access  aisleway  between  the  exit  and 
the  main  passenger  aisle,  12  additional 
occupants. 

(2)  For  each  additional  window  exit 
located  over  a  wing  that  meets  the 
requirements  of  the  airworthiness 
standards  under  which  the  airplane  was 
type  certificated  or  that  is  large  enough 
to  inscribe  an  ellipse  19  X  26  inches, 
eight  additioinal  occupants. 

(3)  For  each  additional  window  exit 
that  is  not  located  over  a  wing  but  that 
otherwise  complies  with  subparagraph 
(2)  of  this  paragraph,  five  additional 
occupants. 

(4)  For  each  airplane  having  a  ratio 
(as  computed  from  the  table  in 
paragraph  (a)  of  this  section)  of 
maximum  number  of  occupants  to 
number  of  exits  greater  than  14:1,  and 
for  each  airplane  that  does  not  have  at 
least  one  full-size,  door-type  exit  in  the 
side  of  the  fuselage  in  the  rear  part  of 
the  cabin,  the  first  additional  exit  must 
be  a  floor-level  exit  that  complies  with 
subparagraph  (1)  of  this  paragraph  and 
must  be  located  in  the  rear  part  of  the 
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cabin  on  the  opposite  side  of  the 
fuselage  from  the  main  entrance  door. 
However,  no  person  may  operate  an 
airplane  under  this  section  carrying 
more  than  115  occupants  unless  there  is 
such  an  exit  on  each  side  of  the  fuselage 
in  the  rear  part  of  the  cabin. 

(c)  No  person  may  eliminate  any 
approved  exit  except  in  accordance  with 
the  following: 

(1)  The  previously  authorized 
maximum  number  of  occupants  must  be 
reduced  by  the  same  number  of 
additional  occupants  authorized  for  that 
exit  under  this  section. 

(2)  Exists  must  be  eliminated  in 
accordance  with  the  following  priority 
schedule:  First,  non-over-wing  window 
exits:  second,  over-wing  window  exits: 
third,  floor-level  exits  located  in  the 
forward  part  of  the  cabin:  and  fourth, 
floor-level  exits  located  in  the  rear  of 
the  cabin. 

(3)  At  least  one  exit  must  be  retained 
(in  each  side  of  the  fuselage  reoardless 
i)f  the  number  of  occupants. 

(4)  No  person  may  remove  any  exit 
liiat  would  result  in  a  ratio  of  maximum 
number  of  occupants  to  approved  exits 
greater  than  14:1. 

(d)  This  section  dues  not  relieve  any 
person  operatmg  under  Part  121  of  this 
chapter  from  complying  with  §  121.291. 

Discussion.  One  cummenter  believes 
that  the  subject  of  emergency  exits 
needs  to  be  addressed  for  all  aircraft. 
The  commenter  states  that,  based  on  his 
company's  experience,  modification 
centers  converting  former  airliners  to 
business  jets  do  not  pay  attention  to 
either  Part  25  or  Civil  Air  Regulation 
section  4B.  The  commenter  offers  no 
further  explanation  or  suggestion  for 
amending  this  section.  This  section 
applies  to  large  airplanes  type 
certificated  before  April  9,  1957.  and  all 
airplanes  type  certificated  after  that  date 
must  comply  with  the  emergency  exit 
requirements  of  Part  23  or  Part  25.  as 
appropriate.  Therefore,  the  FAA  does 
not  find  any  change  necessary. 
.•\ccordingly,  except  to  redesignate 
§  91.609  as  §  91,607.  this  section  is 
proposed  without  change, 

§  9 1 .609    Fligtit  recorders  and  cockpit 
voice  recorders. 

No  holder  of  an  air  carrier  operating 
certificate  or  an  operating  certificate 
may  conduct  any  operation  under  this 
part  with  an  aircraft  listed  in  the 
holder's  operations  specifications  or 
i.urrent  list  of  aircraft  used  in  air 
transportation  unless  that  aircraft 
complies  with  any  applicable  flight 
recorder  and  cockpit  voice  recorder 
requirements  of  the  part  under  which  its 
certificate  is  issued  except  that  the 
operator  may — 


(a)  Ferry  an  aircraft  with  an 
inoperative  flight  recorder  or  cockpit 
voice  recorder  from  ■  place  where  repair 
or  replacement  cannot  be  made  to  a 
place  where  they  can  be  made; 

(b)  Continue  a  flight  as  originally 
planned,  if  the  flight  recorder  or  cockpit 
voice  recorder  becomes  inoperative 
after  the  aircraft  has  taken  off; 

(c)  Conduct  an  airworthiness  flight 
test  during  which  the  flight  recorder  or 
cockpit  voice  recorder  is  turned  off  to 
test  it  or  to  test  any  communications  or 
electrical  equipment  installed  in  the 
aircraft:  or 

(d)  Ferry  a  newly  acquired  aircraft 
from  the  place  where  possession  of  it  is 
taken  to  a  place  where  the  flight 
recorder  or  cockpit  voice  recorder  is  to 
be  installed.  j 

Discussion.  No  public  comments  were 
received  on  proposed  §  91.611.  The  FAA 
proposes  to  revise  the  first  sentence  of 
the  section  by  deleting  the  words 
"commercial  operator"  and  inserting  the 
words  "operating  certificate"  and  "an 
operating."  The  revision  aligns  this 
section  with  SFAR  38  and  Part  125 
which  eliminate  the  commerical 
operator  certificate  and  provide  for 
issuance  of  either  an  "air  carrier 
operating  certificate"  or  an  "operating 
certificate." 

Section  91.611  is  redesignated  as 
§  91.609  to  maintain  a  consistent 
numbering  system, 

§  91,61 1     Authorization  for  ferry  (light  with 
one  engine  Inoperative. 

(a)  General.  The  holder  of  an  air 
carrier  operating  certificate  or  an 
operating  certificate  issued  under  Part 
125  may  conduct  a  ferry  flight  of  a  four- 
engine  airplane  or  a  turbine-engine- 
powered  airplane  equipped  with  three 
engines,  with  one  engine  inoperative,  to 
a  base  for  the  purpose  of  repairing  that 
engine  subject  to  the  following: 

(1)  The  airplane  model  has  been  test 
flown  and  found  satisfactory  for  safe 
flight  in  accordance  with  paragraph  (b) 
or  (c)  of  this  section,  as  appropriate. 
However,  each  operator  who  before 
November  19,  1966.  has  shown  that  a 
model  of  airplane  with  an  engine 
inoperative  is  satisfactory  for  safe  flight 
by  a  test  flight  conducted  in  accordance 
with  performance  data  contained  in  the 
applicable  airplane  flight  manual  under 
§  91,6n(a)(2)  need  not  repeat  the  test 
flight  for  that  model, 

(2)  The  approved  airplane  flight 
manual  contains  the  following 
performance  data  and  the  flight  is 
conducted  in  accordance  with  those 
data: 

(i)  Maximum  weight, 

(ii)  Center  of  gravity  limits. 


(iii)  Configuration  of  the  inoperative 
propeller  (if  applicable), 

(iv)  Runway  length  for  takeoff 
(including  temperature  accountability), 

(v)  Altitude  range, 

(vi)  Certificate  limitations, 

(vii)  Ranges  of  operational  limits. 

(viii)  Performance  information. 

(ix)  Operating  procedures. 

(3)  The  operator  has  approved 
procedures  for  the  safe  operation  of  the 
airplane,  including  specific  requirements 
for — 

(i)  Limiting  the  operating  weight  on 
any  ferry  flight  to  the  minimum 
necessary  for  the  flight  plus  the 
necessary  reserve  fuel  load; 

(ii)  A  limitation  that  takeoffs  must  be 
made  from  dry  runways  unless,  based 
on  a  showing  of  actual  operating  takeoff 
techniques  on  wet  runways  with  one 
engine  inoperative,  takeoffs  with  full 
controllability  from  wet  runways  have 
been  approved  for  the  specific  model 
aircraft  and  included  in  the  airplane 
flight  manual; 

(iii)  Operations  from  airports  where 
the  runways  may  require  a  takeoff  or 
approach  over  populated  areas:  and 

(iv)  Inspection  procedures  for 
determining  the  operating  condition  of 
the  operative  engines. 

(4)  No  person  may  take  off  an  airplane 
under  this  section  if — 

(i)  The  initial  climb  is  over  thickly 
populated  areas;  or 

(ii)  Weather  conditions  at  the  takeoff 
or  destination  airport  are  less  than  those 
required  for  VFR  flight. 

(5)  Persons  other  than  required  flight 
crewmembers  shall  not  be  carried 
during  the  flight. 

(6)  No  person  may  use  a  flight 
crewmember  for  flight  under  this  section 
unless  that  crewmember  is  thoroughly 
familiar  with  the  operating  procedures 
for  one-engine  inoperative  ferry  fiight 
contained  in  the  certificate  holders 
manual  and  the  limitations  and 
preformance  information  in  the  Airplane 
Flight  Manual. 

(b)  Flight  tests:  reciprocating-engine- 
powered  airplanes.  The  airplane 
performance  of  a  reciprocating-engine- 
powered  airplane  with  one  engine 
inoperative  must  be  determined  by  flight 
test  as  follows: 

(1)  A  speed  not  less  than  l.SVsi  must 
be  chosen  at  which  the  airplane  may  be 
controlled  satisfactorily  in  a  climb  with 
the  critical  engine  inoperative  (with  its 
propeller  removed  or  in  a  configuration 
desired  by  the  operator)  and  with  all 
other  engines  operating  at  the  maximum 
power  determined  in  subparagraph  (3) 
of  this  paragraph. 

(2)  The  distance  required  to  accelerate 
to  the  speed  listed  in  subparagraph  (1) 
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of  this  paragraph  and  to  climb  to  50  feet 

must  be  determined  with — 
(i)  The  landing  gear  extended: 
(ii)  The  critical  engine  inoperative  and 

its  propeller  removed  or  in  a 

configuration  desired  by  the  operator: 

and 
(iii)  The  other  engines  operating  at  not 

more  than  maximum  power  established 

under  subpargrah  (3)  of  this  paragraph. 

(3)  The  takeoff,  flight  and  landing 
procedures,  such  as  the  approximate 
trim  settings,  method  of  power 
application,  maximum  power,  and  speed 
must  be  estab'lisked. 

(4)  The  performance  must  be 
determined  at  a  maximum  weight  not 
greater  than  the  weight  that  allows  a 
rate  of  climb  of  a  least  400  feet  a  minute 
in  the  en  route  configuration  set  forth  in 
§  25.67(d)  of  this  chapter  in  effect  on 
January  31, 1977.  at  an  altitude  of  5,000 
feet. 

(5)  The  performance  must  be 
determined  using  temperature 
accountability  for  the  takeoff  field 
length,  computed  in  accordance  with 
§  25.61  of  this  chapter  in  effect  on 
January  31,  1977. 

(c)  Flight  tests:  Turbine-e:)gine- 
powered  airplanes.  The  airplane 
performance  of  a  turbine-engine- 
powered  airplane  with  one  engine 
inopertive  must  be  determined  by  flight 
tests,  including  at  least  three  takeoff 
tests,  in  accordance  with  the  following; 

(1 )  Takeoff  speed  Vr  and  V-,  not  less 
than  the  corresponding  speeds  under 
which  the  airplane  was  type  certified 
under  §  25.107  of  this  chapter,  must  be 
chosen  at  which  the  airplane  was  type 
certificated  under  §  25.107  of  this 
chapter,  must  be  chosen  at  which  the 
airplane  may  be  controlled  satisfactorily 
with  the  critical  engine  inoperative  (with 
its  propeller  removed  or  \n  a 
configuration  desired  by  the  operator,  if 
applicable)  and  with  all  other  engines 
operating  at  not  more  than  the  power 
selected  for  type  certification  as  set 
forth  in  §  25.101  of  this  chapter. 

(2)  The  minimum  takeoff  field  length 
must  be  the  horizontal  distance  required 
to  accelerate  and  climb  to  the  35-foot 
height  at  V;  speed  (including  any 
additional  speed  increment  obtained  in 
the  tests)  multiplied  by  115  percent  and 
determined  with — 

(i)  The  landing  gear  extended; 

(ii)  The  critical  engine  inoperative  and 
its  propeller  removed  or  in  a 
configuration  desired  by  the  operator  (if 
applicable);  and 

(iii)  The  other  engine  operating  at  not 
more  than  the  power  selected  for  type 
certification  as  set  forth  in  §  25.101  of 
ihis  chapter. 

(3)  The  takeoff,  flight,  and  landing 
procedures  such  as  the  approximate  trim 


settings,  method  of  power  application, 
maximum  power,  and  speed  must  be 
established.  The  airplane  must  be 
satisfactorily  controllable  during  the 
entire  takeoff  run  when  operated 
according  to  these  procedures. 

(4)  The  performance  must  be 
determined  at  a  maximum  weight  not 
greater  than  the  weight  determined 
under  §  25.121(c]  of  this  chapter  but 
with — 

(i)  The  actual  steady  gradient  of  the 
final  takeopp  climb  requirement  not  less 
than  1.2  percent  at  the  end  of  the 
takeopp  path  with  two  critical  engines 
inoperative:  and 

(ii)  The  climb  speed  not  less  than  'he 
two-engme  inoperative  trim  speed  for 
the  actual  steady  gradient  of  the  final 
takeopp  climb  prescribed  by  subdivision 
(i)  of  this  subparagraph. 

(5)  The  airplane  must  be  satisfactorily 
controllable  in  a  climb  with  two  critical 
engines  inoperative.  Climb  performance 
may  be  shown  by  calculations  based  on, 
and  equal  to  accuracy  to,  the  results  of 
testing. 

(6)  The  performance  must  be 
determined  using  temperature 
accountability  for  takeoff  distance  and 
final  takeoff  climb  computed  in 
accordance  with  §  25.101  of  this  chapter. 
For  the  purposes  of  paragraphs  (c)  (4) 
and  (5)  of  this  chapter,  "tw'o  critical 
engines"  means  two  adjacent  engines  on 
one  side  of  an  airplane  with  four 
engines,  and  the  center  engine  and  one 
outboard  engine  on  an  aiplane  with 
three  engines. 

Discussion.  One  commenter  suggests 
that  the  authority  for  ferry  flight  with 
one  engine  inoperative  be  extended  to 
any  operator  who  can  meet  the  rule 
requirements. 

The  FAA  does  not  agree.  The 
authorization  for  ferry  flight  with  one 
engine  inoperative  is  based  in  part  on 
the  fact  that  the  persons  authorized  to 
conduct  such  flights  hold  operating 
certificates  as  specified  in  proposed 
§  91.611.  As  the  holders  of  those 
certificates,  they  are  required  to 
establish  certain  operating  procedures, 
including  those  for  one-engine- 
inoperative  ferry  flights  if  they  seek 
authority  to  conduct  such  flights.  Those 
procedures  must  be  listed  in  the 
operator's  manual  and  are  readily 
identifiable.  Other  operators  may  obtain 
a  special  flight  permit  for  the  purpose  of 
ferrying  an  airplane  with  one  engine 
inoperative.  This  allows  the  FAA  to 
review  the  proposed  operation  on  an 
individual  basis  and  to  prescribe  any 
special  conditions  and  limitations 
considered  necessary  in  the  interest  of 
safety. 


One  commenter  requests  that 
proposed  §  91.611(a)(5)  be  amended  by 
deleting  the  prohibition  against  the 
carriage  of  any  persons  other  than 
required  flight  crewmembers  during 
ferry  flights  with  one  engine  inoperative. 
The  commenter  contends  that  the 
regulation  has  become  obolete  and 
should  change  to  allow  the  carriage  of 
freight  or  non-re\  enue  personnel  that 
are  not  necessary  for  the  flight, 
particularly  on  modern  transport 
aircraft.  The  commenter  argues  that  this 
is  feasible  because  modern  engines 
produce  an  o\'erabundance  of  power  for 
takeoff  and  are  consistently  operated  at 
reduced  thrust  for  takeoff.  The  FAA 
does  not  agrees  it  would  be  appropriate 
to  allow  the  carriage  of  freight  or  non- 
revenue  personnel  on  ferry  flights  with 
one  engine  inoperative. 

Section  91.611  provides  for  the 
operation  of  certain  airplanes  with  one 
engine  inoperative  for  the  specific 
purpose  of  conducting  a  ferry  flight  to  a 
base  for  the  purpose  of  repairing  that 
engine.  Under  these  conditions,  the 
airplane  does  not  meet  the. 
airworthiness  requirement  to  which  it  is 
certificated,  and  'he  restrictions 
imposed  by  §  91.611  are  considered 
necessary  to  ensure  an  acceptable  level 
of  safety.  To  allow  the  carriage 
proposed  by  the  petitioner  would  not  be 
consistent  with  the  purpose  of  the  rule 
and  could  have  ad\erse  effects  on  safety 
if  additional  engine  or  other  mechanical 
problems  developed  in  flight. 

Amendment  No.  25-38  deleted 
§§  25.45  through  25  75  and  references  tn 
§§  25.67(d)  and  25.61  in  proposed 
§  91.611  (b)(4)  and  (b)(5)  are  obsolete  for 
aircraft  certification  purposes.  However, 
to  continue  to  provide  criteria  for 
determining  performance  for 
reciprocating  engine  powered  airplanes 
operated  under  §  91.611,  reference  to  the 
sections,  as  effective  on  January  31. 
1977,  is  made  by  editorial  change. 

Therefore,  except  for  editorial 
changes  to  reflect  Amendment  No.  91- 
179.  effective  )ul>  12,  1982.  which 
extended  the  authorization  for  ferry 
flight  with  one  engine  inoperative  to  the 
holder  of  an  operating  certificate  issued 
under  Part  125.  A.mendment  No.  25-38, 
and  to  redesignate  §  91. 613  as  §  91.611. 
the  section  is  proposed  without  change. 

$91,613     Materials  for  compartment 
Interiors. 

No  person  may  operate  an  airplane 
that  conforms  to  an  amended  or 
supplemental  type  certificate  issued  in 
accordance  with  SFAR  No  41  for  a 
maximum  certificated  takeoff  weight  in 
excess  of  12,500  pounds  unless  within  1 
year  after  issuance  of  the  initial 
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HirworthJness  certificate  under  that 
SFAR  the  airplane  meets  the 
compartment  mterior  requirements  set 
forth  m  §  25.853  (a),  (b).  (b-1).  (b-2).  and 
|b-3)  of  this  chapter  in  effect  on 
S.'ptember  26.  1978. 

Discussion.  No  public  comments  were 
received  for  §  91.615.  Accordinsly. 
except  to  redesignate  §  91.615  as 
§  91  613,  the  section  is  proposed  without 
change. 

§  9 1 .6 1 S    Flying  vquipfMnt  and  operating 
infonnation. 

(al  The  pilot  in  command  of  an 
airplane  shall  ensure  that  the  following 
flying  equipment  and  aeronautical 
charts  and  data,  in  current  and 
appropriate  form,  are  accessible  for 
each  flight  at  the  pilot  station  of  the 
airplane: 

(1)  A  flashlight  having  at  least  two 
size  "D"  cells,  or  the  equivalent,  that  is 
in  good  working  order. 

(2)  A  cockpit  checklist  containing  the 
procedures  required  by  paragraph  (b)  of 
this  section. 

(3)  Pertinent  aeronautical  charts. 

(4)  For  IFR.  VFR  over-the-top.  or  night 
operations,  each  pertinent  navigational 
en  route,  terminal  area,  and  approach 
and  letdown  chart. 

(5)  In  the  case  of  multiengine 
airplanes,  one-engine  inoperative  climb 
performance  data. 

(b)  Each  cockpit  checklist  must 
contain  the  following  procedures  and 
shall  be  used  by  the  flight  crewmembers 
when  operating  the  airplane: 

(1)  Before  starting  engines. 

(2)  Before  takeoff. 

(3)  Cruise. 

(4)  Before  landing. 

(5)  After  landing. 

(6)  Stnpping  engines. 
I")  EiiuTgtmcies. 

(c)  Eacli  emergency  cockpit  chec^tUst 
procedure  required  by  paragraph  tb)(>) 
of  this  section  must  contain  the 
following  procedures,  as  appropriate: 

(1)  Emergency  operation  of  fuel, 
hydraulic,  electrical,  and  mechanical 
systems. 

(2)  Emergency  operation  of 
instruments  and  controls. 

(3)  Engine  inoperative  procedures. 

(4)  Any  other  procedures  necessary 
for  safety 

(d)  The  equipment,  charts,  and  data 
prescribed  in  this  section  shall  be  used 
by  the  pilot  in  command  and  other 
members  uf  the  flightcrew.  when 
pertinerit. 

Discussion.  No  public  comments  were 
received  for  proposed  §  91.503. 
Therefore,  except  to  redesignate  it  as 
§  91.615.  the  section  is  proposed  without 
change. 


§91.617    Familiarity  wttti  operating 
limitations  and  emergancy  equipment. 

(a)  Each  pilot  in  command  of  an 
airplane  shall,  before  beginning  a  flight, 
become  familiar  with  the  airplane  flight 
manual  for  that  airplane,  if  one  is 
required,  and  with  any  placards,  listings, 
instrument  markings,  or  any 
combination  thereof,  containing  each 
operating  limitation  prescribed  for  that 
airplane  by  the  Administrator,  including 
those  specified  in  §  91.9(b). 

(b)  Each  required  member  of  the  crew 
shall,  before  beginning  a  flight,  become 
familiar  with  the  emergency  equipment 
installed  on  the  airplane  to  which  he  or 
she  is  assigned  and  with  the  procedures 
to  be  followed  for  the  use  of  that 
equipment  in  an  emergency  situation. 

Discussion.  No  public  comments  were 
received  on  proposed  §  91.505. 
Therefore,  except  to  redesignate  it  as 
§  91.617.  the  section  is  proposed  without 
change 

§  91.619    Equipment  requirements:  Over- 
the-top  Of  nigtit  VFR  operations. 

No  person  may  operate  an  airplane 
over-the-top  or  at  night  under  VFR 
unless  the  airplane  is  equipped  with  the 
instruments  and  equipment  required  for 
IFR  operations  under  §  91.205(d)  and 
one  electric  landing  light  for  night 
operations.  Each  required  instrument 
and  item  of  equipment  must  be  in 
operable  condition. 

Discussion.  No  public  comments  were 
received  on  proposed  §  91.507. 
Accordingly,  except  to  redesignate  it  as 
§  91.619  the  section  is  proposed  without 
change. 

§91.621     Survival  equipment  for  overwater 
operations. 

(a)  No  person  may  take  off  an 
airplane  for  a  flight  over  water  more 
than  50  nautical  miles  from  the  nearest 
shore  unless  that  airplane  is  equipped 
with  a  life  preserver  or  an  approved 
flotation  means  for  each  occupant  of  the 
airplane. 

(b|  No  person  may  take  off  an 
airplane  for  a  flight  over  water  more 
than  30  minutes  flying  time  or  100 
nautical  miles  from  the  nearest  shore 
unless  it  has  on  board  the  following 
survival  equipment: 

(1)  .A  life  preserver,  equipped  with  an 
approved  survivor  locator  light,  for  each 
occupant  of  the  airplane. 

(2)  Enough  liferafts  (each  equipped 
with  an  approved  survival  locator  light) 
of  a  rated  capacity  and  buoyancy  to 
accommodate  the  occupants  of  the 
airplane. 

(3)  At  least  one  pyrotechnic  signaling 
device  for  each  liferaft. 

(4)  One  self-buoyant,  water-resistant, 
portable  emergency  radio  signaling 


device  that  is  capable  of  transmission 
on  the  appropriate  emergency  frequency 
of  frequencies  and  not  dependent  upon 
the  airplane  power  supply. 

(5)  A  lifeline  stored  in  accordance 
with  §  25.1411(g)  of  this  chapter. 

(c)  The  required  liferafts.  life 
preservers,  and  signaling  devices  must 
be  installed  in  conspicuously  marked 
locations  and  easily  accessible  in  the 
event  of  a  ditching  without  appreciable 
time  for  preparatory  procedures. 

(d)  A  survival  kit.  appropriately 
equipped  for  the  route  to  be  flown,  must 
be  attached  to  each  required  liferaft. 

(e)  As  used  in  this  section,  the  term 
shore  means  that  area  of  the  land 
adjacent  to  the  water  which  is  above  the 
high  water  mark  and  excludes  land 
areas  which  are  intermittently  under 
water. 

Discussion.  One  commenter  on 
§  91.509  states  that  "aircraft"  should  be 
substituted  for  "airplane"  in  paragraphs 
(a)  and  (b),  as  well  as  throughout  the 
rule,  to  permit  helicopters  to  be 
considered  under  this  rule.  The 
commenter  also  recommends  changing 
"shoreline"  to  "suitable  landing  area"  in 
paragraphs  (a)  and  (b)  in  addition  to 
deleting  the  reference  to  30-minutes 
flying  time  in  paragraph  (b).  Finally,  the 
commenter  recommends  changing 
"pyrotechnic"  to  "high  intensity"  in 
subparagraph  (b)(3). 

The  FAA  does  not  agree  with  the 
recommendation  to  make  this  section 
applicable  to  all  aircraft  since  past 
experience  has  not  shown  the  need  for 
such  a  change.  Additionally,  previously 
proposed  Subparts  F  and  G  have  been 
rearranged  in  this  notice  to  keep  the 
equipment  and  operating  rules  for  large 
and  turbojet-powered  multiengine 
airplanes  intact  under  one  subpart.  This 
is  done  in  an  effort  to  keep  from  putting 
an  undue  economic  burden  on  operators 
of  other  types  of  aircraft  when  it  is  not 
vvarrented  by  past  operating  experience. 
Further,  the  FAR  currently  require 
certain  survival  equipment  for 
overwater  operations  that  are  conducted 
for  hire  including  operation  with 
helicopters. 

The  commenter's  proposal  to  change 
the  term  "shoreline"  is  offered  to  permit 
pilots  of  helicopters  operating  offshore 
to  consider  landing  platforms  in 
planning  when  survival  gear  must  be 
onboard.  This  suggestion  is  in  concert 
with  the  commenter's  recommendation 
to  expand  the  applicability  of  Subpart  F 
as  it  appeared  in  Notice  No.  79-2A.  The 
FAA  does  not  agree  with  the  proposal 
for  the  reasons  discussed  in  the 
preceding  paragraph. 
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The  FAA  disagrees  with  the  proposal 
to  delete  the  30-minute  requirement  in 
paragraph  (b).  The  FAA  considers  the 
reaons  for  adopting  this  requirement 
(Amendment  91-101,  37  FR  14758;  July 
15, 1972)  valid  and  experience  does  not 
indicate  a  need  to  change  the  present 
requirement. 

The  FAA  does  not  concur  with  the 
recommendation  to  change 
■pyrotechnic"  to  "high  mtensity"  for  the 
reasons  stated  in  the  discussion  of 
§  91.205. 

The  FAA  proposes  to  change 
"shoreline"  to  "shore"  where  it  appears 
in  paragraphs  (a)  and  (b).  The  FAA  also 
proposes  to  add  a  new  paragraph  (e) 
defining  "shore."  The  terms  are 
synonymous  in  general  usage  and  the 
revision  should  clarify  the  rale  for  the 
reasons  stated  in  the  discussion  of 
§  91.205.  Section  91.509  is  redesignated 
§  91.621  in  keeping  with  the 
reorganization  of  Subparts  F  and  G  in 
the  present  notice. 

§  91.623     Radio  equipnwnt  for  overwater 
operations. 

(a)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  no  person  may 
take  off  an  aiiplance  for  a  flight  over 
water  more  than  30  minutes  flying  time 
or  100  nautical  miles  from  the  nearest 
shore  unless  i(  has  at  least  the  following 
operable  equipment: 

(1)  Radio  communication  equipment 
appropriate  to  the  facilities  to  be  used 
and  able  to  transmit  to,  and  receive 
from,  any  place  on  the  route,  at  least  one 
surface  facility: 

(i)  Two  transmitters, 
(ii)  Two  microphones, 
(iii)  Two  headsets  or  one  headset  and 
one  speaker, 
(iv)  Two  independent  receivers. 

(2)  Appropriate  electronic 
navigational  equipment  consisting  of  at 
least  two  independent  electronic 
navigation  units  capable  of  providing 
the  pilot  with  the  information  necessary 
to  navigate  the  airplane  within  the 
airspace  assigned  by  air  traffic  control. 
However,  a  receiver  that  can  receive 
both  communications  and  required 
navigational  signals  may  be  used  in 
place  of  a  separate  communications 
receiver  and  a  separate  navigational 
signal  receiver  or  unit. 

(b)  For  the  purposes  of  subparagraph 
{a)(l){iv)  and  paragraph  (a)(2)  of  this 
section,  a  receiver  or  electronic 
navigation  unit  is  independent  if  the 
function  of  any  part  of  it  does  not 
depend  on  the  functioning  of  any  part  of 
another  receiver  or  electronic  navigation 
unit. 

(c)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  a  person 
may  operate  an  airplane  on  which  no 


passengers  are  earned  from  a  place 
where  repairs  or  replacement  cannot  be 
made  to  a  place  where  they  can  be 
made,  if  not  more  than  one  of  each  of 
the  dual  items  of  radio  communication 
and  navigational  equipment  specified  in 
subparagraphs  fl)  (i)  through  (iv)  and 
paragraph  (a)(2]  of  this  section 
malfunctions  or  becomes  inoperative. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  when  both 
VHF  and  HF  communications  equipment 
are  required  for  the  route  and  the 
airplane  has  two  VHF  transmitters  and 
two  VHF  receivers  for  communications, 
only  one  HF  transmitter  and  one  HF 
receiver  is  required  for  communications. 

(e)  As  used  in  this  section,  the  term 
"shore"  means  that  area  of  the  land 
adjacent  to  the  water  which  is  above  the 
high-water  mark  and  excludes  land 
areas  which  are  intermittently  under 
water. 

Discussion.  One  commenter  on 
§  91.511  states  that  "airplane"  should  be 
changed  to  "aircraft"  in  pargraph  (a). 
The  commenter  also  recommends 
deleting  the  reference  to  30  minutes 
flying  time  and  changeing  "shoreline"  to 
"nearest  suitable  landing  area"  in  the 
same  paragraph.  The  FAA  disagrees 
with  the  recommendations  for  the  same 
reasons  stated  in  the  discussion  of 
§  91.621.  The  F,A.A  proposes  to  revise 
this  section  to  reflect  the  contemporary 
sophistication  of  electronic  navigation 
equipment  used  in  the  current  fleet  of 
aircraft  engaged  in  long-range  global 
navigation  for  overwater  operations. 
Although  the  word  "receiver"  normally 
connotes  radio  reception  capability  for 
communications  as  well  as  for 
navigation  purposes,  its  intrinsic 
meaning  does  not  include  or  imply  the 
self-contained  nature  of  navigational 
units,  such  as  an  Inertial  Navigation 
System  (INS).  This  type  of  navigational 
unit  does  not  depend  on  the  reception  of 
radio  signals  for  determining  the 
position  of  the  aircraft.  Therefore,  the 
FAA  proposes  to  change  the  terminology 
of  "receivers  for  navigation"  to 
"electronic  navigation  units"  which 
more  accurately  represents  all  types  of 
navigation  equipment  now  in  use  or  that 
may  be  developed  in  the  future. 
Paragraph  (a)  is  also  revised  to 
consolidate  required  communications 
equipment  in  subparagraph  (1)  and 
required  navigation  equipment  in 
subparagraph  (2).  The  references  to 
requirements  in  paragraph  (a)  have  been 
changed  in  paragraphs  (b)  and  (c)  to 
correspond  with  the  revised  partgraph 
(a)._ 

The  FAA  also  proposes  to  change 
"shoreline"  to  "shore"  where  it  appears 
in  paragraph  [a)  and  to  add  a  new 


paragraph  (c)  defining    shore  "  The 
reasons  for  the  proposal  are  the  same  as 
those  stated  in  the  Discussion  of 
§§  91.621  and  91.205. 

Section  91.511  is  redesignated  §  91.623 
in  keeping  with  the  reorganization  of 
Subparts  F  and  G  in  the  present  notice. 

§  91.625    Emergency  •quipmcnt 

(a)  No  person  may  operate  an  airplane 
unless  it  is  equipped  with  the  emergency 
equipment  listed  in  this  section 

(b)  Each  item  of  equipment — 

(1)  Must  be  inspected  in  accordance 
with  S  91.409  to  ensure  its  continued 
serviceability  and  immediate  readiness 
for  its  intended  purposes: 

(2)  Must  be  readily  acessible  to  the 
crew; 

(3)  Must  clearly  indicate  its  method  of 
operation;  and 

(4)  When  carried  in  a  compartment  or 
container,  must  have  that  compartment 
or  container  markid  as  to  contents  and 
date  of  last  inspection. 

(c)  Hand  fire  extinguishers  must  be 
provided  for  use  in  crew,  passenger,  and 
cargo  compartments  in  accordance  with 
the  following: 

(1)  The  type  and  quantity  of 
extinguishing  agent  must  be  suitable  for 
the  kinds  of  fires  likely  to  occur  in  the 
compartment  where  the  extinguisher  is 
intended  to  be  used. 

(2)  At  least  one  hand  fire  extinguisher 
must  be  provided  and  located  on  or  near 
the  flight  deck  in  a  place  that  is  readily 
accessible  to  the  flightcrew. 

(3)  At  least  one  hand  fire  extinguisher 
must  be  conveniently  located  in  the 
passenger  compartment  of  each  airplane 
accommodating  more  than  six  but  less 
than  31  passengers,  and  at  least  two 
hand  fire  extinguishers  must  be 
conveniently  located  in  the  passenger 
compartment  of  each  airplance 
accommodating  more  than  30 
passengers. 

(4)  Hand  fire  extinguishers  must  be 
installed  and  secured  in  such  a  manner 
that  they  will  not  interfere  with  the  safe 
operation  of  the  airplane  or  adversely 
affect  the  safety  of  the  crew  and 
passengers.  They  must  be  readily 
accessible  and,  unless  the  locations  of 
the  fire  extinguishers  are  obvious,  their 
stowage  provisions  must  be  properly 
identified. 

(d)  First  aid  kits  for  treatment  of 
injuries  likely  ot  occur  in  flight  or  in 
minor  accidents  must  be  provided. 

(e)  Each  airplane  accommodating 
more  than  19  passengers  must  be 
equipped  with  a  crash  axe. 

(f)  Each  passenger-carnng  airplane 
must  have  a  portable  batterv-powered 
megaphone  or  megaphones  readih' 
accessible  to  the  crewmembers  assigned 
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to  tlirecl  emergency  evacuation, 
installed  as  follows: 

(1)  One  megaphone  on  each  airplane 
with  a  seating  capacity  of  more  than  GO 
but  les  than  100  passengers,  at  the  most 
rearward  location  in  the  passenger 
cal)in  where  it  would  be  readily 
accessible  to  a  normal  flight  atlendanl 
seal.  However,  the  Administrator  may 
grant  a  deviation  from  the  requirements 
of  this  subparagraph  if  he  finds  that  a 
different  location  would  be  more  useful 
for  evacuation  of  persons  durmg  an 
emergency. 

(2)  On  each  airplane  with  a  seating 
capacity  of  100  or  more  passengers,  one 
mejjiiphone  installed  at  the  forward  end 
and  one  installed  at  the  most  rearward 
location  where  it  would  be  readily 
accessible  to  a  normal  flight  attendant 
seat. 

Discussion.  One  commenter  on 
§  91.513  states  that  a  battery-powered 
megaphone  should  be  located  in  the 
cockpit  area.  The  FAA  has  determined 
thai  it  is  not  necessary  to  specifically 
require  a  megaphone  in  the  cockpit  area. 
The  rule  currently  requires  that 
megaphones  be  readily  accessible  to  the 
crewmembers  assigned  to  direct 
emergency  evacuation  of  the  airplane 
and  specifies  where  the  required 
megaphones  are  to  be  located.  However, 
the  rule  does  not  preclude  locating  a 
megaphone  in  the  cockpit  area,  if  the 
operator  so  desires. 

The  reference  to  §  91.537  is  revised  to 
read  §  91.409.  This  reflects  the 
consolidation  of  the  inspection 
requirements  previously  adopted  in 
Amendment  No.  91-181.  Section  91.513 
is  redesignated  §  91.625  in  keeping  with 
the  reorganization  of  Subparts  V  and  G 
in  the  present  notice.  No  other  changes 
are  proposed. 

§  91.627    Flight  attitude  rules. 

(a)  Notwithstanding  §  91.119,  and 
except  as  provided  in  paragraph  (b)  of 
this  section,  no  person  may  operate  an 
airplane  under  VFR  at  less  than — 

(1)  One  thousand  feet  above  the 
surface,  or  1.000  feet  from  any  mountain, 
hill,  or  other  obstruction  to  flight,  for  day 
operations;  and 

(21  The  altitudes  prescribed  in 
§  91.177.  for  night  operations. 

(b)  This  section  does  not  apply — 
(1)  During  takeoff  or  landing: 

(21  When  a  different  altitude  is 
authorized  by  a  waiver  to  this  section 
under  Subpart  J  of  this  part:  or 

(3)  When  a  flight  is  conducted  under 
the  special  VFR  weather  mhiimums  of 
§  91.157  with  an  appropriate  clearance 
from  ATC. 

Discussion.  No  public  comments  were 
received  on  §  91.515.  However. 


subparagraph  (b)(2)  in  Notice  No.  7&-2A 
incorrectly  refers  to  waiver  authority 
under  Subpart  I.  Accordingly,  except  to 
resdesignate  it  as  §  91.627  and  to  correct 
subparagraph  (b)(2)  to  reference  the 
waiver  authority  of  Subpart  J,  the 
section  is  proposed  without  change. 

§91.629    Smoking  and  Mfety  belt  signs. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate  an  airplane  carrying  passengers 
unless  it  is  equipped  with  signs  that  are 
visible  to  passengers  and  cabin 
attendants  to  notify  them  when  smoking 
is  prohibited  and  when  safety  belts 
should  be  fastened.  The  signs  must  be  so 
constructed  that  the  crew  can  turn  them 
on  and  off.  They  must  be  turned  on  for 
each  takeoff  and  each  landing  and  when 
otherwise  considered  lo  be  necessary  by 
the  pilot  in  command. 

(b)  The  pilot  in  command  of  an 
airplane  that  is  not  equipped  as 
provided  in  paragraph  (a)  of  this  section 
shall  ensure  that  the  passengers  are 
orally  notified  each  time  that  it  is 
necessary  to  fasten  their  safety  belts 
and  when  smoking  is  prohibited. 

Discussion.  One  commenter  on 
§  91.517  states  that  the  section  could  be 
restated  in  one  sentence  requiring  that 
passengers  will  be  notified  when  to  put 
on  safety  belts  and  when  not  to  smoke. 
The  FAA  has  determined  that  the 
commenter's  proposal  is  too  vague  and 
does  not  provide  the  clarity  contained  in 
the  present  rule.  Additionally,  it  would 
delete  the  requirements  for  when  the 
notifications  are  to  be  accomplished. 
Adopting  the  recommendation  would 
lower  the  level  of  safety  assured  by  the 
present  rule. 

Accordingly,  except  to  redesignate  it 
as  §  91.629.  the  section  is  proposed 
without  change.  1 

§  9 1 .63 1    Passenger  briefing. 

(a)  Before  each  takeoff  the  pilot  in 
command  of  an  airplane  carrying 
passengers  shall  ensure  that  all 
passengers  have  been  orally  briefed 
on —  I 

(1)  Smoking:  I 

(2)  Use  of  safety  bells: 

(3)  Location  and  means  for  opening 
the  passenger  entry  door  and  emergency 
exits: 

(4)  Location  of  survival  equipment: 

(5)  Ditching  procedures  and  the  use  of 
flotation  equipment  required  under 

§  91.623  for  a  flight  over  water:  and 

(6)  The  normal  and  emergency  use  of 
oxygen  equipment  installed  on  the 
airplane. 

(b)  The  oral  briefing  required  by 
paragraph  (a)  of  this  section  shall  be 
given  by  the  pilot  in  command  or  a 
member  of  the  crew,  but  need  not  be 


given  when  the  pilot  in  command 
determines  that  the  passengers  are 
familiar  with  the  contents  of  the 
briefing.  It  may  be  supplemented  by 
printed  cards  for  the  use  of  each 
passenger  containing — 

(1)  A  diagram  of.  and  methods  of 
operating,  the  emergency  exits;  and 

(2)  Other  instructions  necessary  for 
use  of  emergency  equipment. 

(c)  Each  card  used  under  paragraph 
(b)  must  be  carried  in  convenient 
locations  on  the  airplane  for  the  use  of 
each  passenger  and  must  contain 
information  that  is  pertinent  only  to  the 
type  and  model  airplane  on  which  it  is 
used. 

Discussion.  No  public  comments  were 
received  on  §  91.519.  Accordingly, 
except  to  redesignate  it  as  §  91.631.  the 
section  is  proposed  without  change. 

§  91.633    Shoulder  harness. 

(a)  No  person  may  operate  a  transport 
category  airplane  that  was  type 
certificated  after  January  1, 1958,  unless 
it  is  equipped  at  each  seat  at  a  flight 
deck  station  with  a  combined  safety  belt 
and  shoulder  harness  that  meets  the 
applicable  requirements  specified  in 

§  25.785  of  this  chapter,  except  that — 

(1)  Shoulder  harnesses  and  combined 
safety  belt  and  shoulder  harnesses  that 
were  approved  and  installed  before 
March  6. 1980,  may  continue  to  be  used; 
and 

(2)  Safety  belt  and  shoulder  harness 
restraint  systems  may  be  designed  to 
the  inertia  load  factors  established 
under  the  certification  basis  of  the 
airplane. 

(b)  No  person  may  operate  a  transport 
category  airplane  unless  it  is  equipped 
at  each  required  flight  attendant  seat  in 
the  passenger  compartment  with  a 
combined  safety  belt  and  shoulder 
harness  that  meets  the  applicable 
requirements  specified  in  §  25.785  of  this 
chapter,  except  that — 

(1)  Shoulder  harnesses  and  combined 
safety  belt  and  shoulder  harnesses  that 
were  approved  and  installed  before 
March  6, 1980,  may  continue  to  be  used; 
and 

(2)  Safety  belt  and  shoulder  harness 
restraint  systems  may  be  designed  to 
the  inertia  load  factors  established 
under  the  certification  basis  of  the 
airplane. 

Discussion.  No  public  comments  were 
received  on  §  91.521.  However,  the  FAA 
issued  Amendment  No.  91-183.  effective 
March  31,  1983.  amending  proposed 
§  91.521  (current  §  91.200)  to  harmonize 
the  requirement  of  Part  91  with  that  of 
Part  121  and  to  avoid  placing  operators 
of  the  affected  airplanes  in  the  position 
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of  having  to  ground  their  equipment  and 
incur  devastating  financial  loss.  No 
other  changes  are  proposed  for  §  91.521 
except  to  redesignate  it  as  §  91.633. 

§  91.635    Carry-on  baggage. 

No  pilot  in  command  of  an  airplane 
having  a  seating  capacity  of  more  than 
19  passengers  may  permit  a  passenger  to 
stow  baggage  aboard  that  airplane 
except — 

(a)  In  a  suitable  baggage  or  cargo 
storage  compartment,  or  as  provided  m 
§91.637;  or 

(b)  Under  a  passenger  seat  m  such  a 
way  that  it  will  not  slide  forward  under 
crash  impacts  severe  enough  to  induce 
the  ultimate  inertia  forces  specified  in 

§  25.561(b)(3)  of  this  chapter,  or  the 
requirements  of  the  regulations  under 
which  the  airplane  was  type  certificated. 
Restraining  devices  must  also  limit 
sideward  motion  of  under-seat  baggage 
and  be  designed  to  withstand  crash 
impacts  severe  enough  to  induce 
sideward  forces  specified  in 
§  25.561(b)(3)  of  this  chapter. 

Discussion.  No  public  comments  were 
received  on  §  91  523.  Therefore,  except 
to  redesignate  it  as  §  91.635,  the  section 
is  proposed  without  change. 

§  91.637    Carriage  of  cargo. 

(a)  No  pilot  in  command  may  permit 
cargo  to  be  carried  in  any  airplane 
unless — 

(1)  II  is  carried  in  an  approved  cargo 
rack,  bin,  or  compartment  installed  in 
the  airplane; 

(2)  It  is  secured  by  means  approved 
by  the  Administrator;  or 

(3)  It  is  carried  in  accordance  with 
each  of  the  following: 

(i)  It  is  properly  secured  by  a  safety 
belt  or  other  tiedown  having  enough 
strength  to  eliminate  the  possibility  of 
shifting  under  all  normally  anticipated 
flight  and  ground  conditions. 

(ii)  It  is  packaged  or  covered  to  avoid 
possible  injury  to  passengers. 

(iii)  It  does  not  impose  any  load  on 
seats  or  on  the  floor  structure  that 
exceeds  the  load  limitation  for  those 
components. 

(iv)  It  is  not  located  in  a  position  that 
restricts  the  access  to  or  use  of  any 
required  emergency  or  regular  exit,  or 
the  use  of  the  aisle  between  the  crew 
and  the  passenger  compartment. 

(v)  It  is  not  carried  directly  above 
seated  passengers. 

(b)  When  cargo  is  carried  in  cargo 
compartments  that  are  designed  to 
require  the  physical  entry  of  a 
crewmember  to  extinguish  any  fire  that 
may  occur  during  flight,  the  cargo  must 
be  loaded  so  as  to  allow  a  crewmember 
to  effectively  reach  all  parts  of  the 


compartment  with  the  contents  of  a 
hand  fire  extinguisher. 

Discussion.  No  public  comments  were 
received  on  §  91.525.  Accordingly, 
except  to  redesignate  it  as  §  91.637.  the 
section  is  proposed  without  change. 

§  91.639    Operating  tn  Icing  condWont. 

(a)  .No  pilot  may  take  off  an  airplane 
that  has — 

(1)  Frost,  snow,  or  ice  adhering  to  any 
propeller,  windshield,  or  powerplant 
installation  or  to  an  airspeed,  altimeter, 
rate  of  climb,  or  flight  attitude 
instrument  system: 

(2)  Snow  or  ice  adhering  to  the  wings 
or  stabilizing  or  control  surfaces:  or 

(3)  Any  frost  adhering  to  the  wings  or 
stabilizing  or  control  surfaces,  unless 
that  frost  has  been  polished  to  make  it 
smooth. 

(bj  Except  for  an  airplane  that  has  ice 
protection  provisions  that  meet  the 
requirements  in  section  34  of  Special 
Federal  Aviation  Regulation  No.  23,  or 
those  for  transport  category  airplane 
type  certification,  no  pilot  may  fly — 

(1)  Under  IFR  into  known  or  forecast 
moderate  icing  conditions:  or 

(2)  Under  VFR  into  known  light  or 
moderate  icing  conditions  unless  the 
aircraft  has  functioning  de-icing  or  anti- 
icing  equipment  protecting  each 
propeller,  windshield,  wing,  stabilizing 
or  control  surface,  and  each  airspeed, 
altimeter,  rate  of  climb,  or  flight  attitude 
instrument  system. 

(c)  Except  for  an  airplane  that  has  ice 
protection  provisions  that  meet  the 
requirements  in  section  34  of  Special 
Federal  Aviation  Regulation  No.  23.  or 
those  for  transport  category  airplane 
type  certification,  no  pilot  may  fly  an 
airplane  into  known  or  forecast  severe 
icing  conditions. 

(d)  If  current  weather  reports  and 
briefing  information  relied  upon  by  the 
pilot  in  command  indicate  thai  the 
forecast  icing  conditions  that  would 
otherwise  prohibit  the  flight  will  not  be 
encountered  during  the  flight  because  of 
changed  weather  conditions  since  the 
forecast,  the  restrictions  in  paragraphs 
(b)  and  (c)  of  this  section  based  on 
forecast  conditions  do  not  apply. 

Discussion.  One  commenter  on 
§  91.529  states  that  the  section  should  be 
moved  to  Subpart  C  so  that  it  would 
apply  to  small  aircraft,  too.  Another 
commenter  states  that  the  section 
should  be  moved  to  Subpart  D  because 
it  is  a  special  flight  operation  which 
could  be  done  in  other  than  large  and 
turbine-powered  multiengine  airplanes. 

The  FAA  disagrees  with  both 
commenters.  Subpart  F,  as  proposed  in 
Notice  No.  79-2A.  incorporates  the 
requirements  of  present  Subpart  D  of 


Part  91  That  subpart  provides  an 
adequate  level  of  safety  for  the 
operation  of  large  and  turbine-powered 
multiengine  airplanes.  The  FAA  has 
determined  that  this  level  of  safety 
should  be  maintained  as  it  applies  to  the 
aforementioned  airplanes  and. 
accordingly,  the  operational  and 
equipment  requirements  (except 
§  91.501)  are  moved  to  Subpari  G  in  an 
effort  to  further  consolidate  all  of  these 
requirements.  The  other  subparts  in  Part 
91  neither  prescribe  equipment  for 
operations  conducted  in  icmg  conditions 
nor  restrict  the  operation  of  aircraft  in 
such  conditions  if  the  aircraft  are  not 
equipped  with  de-icing  equipment  Past 
operating  history  has  not  indicated  a 
need  for  the  requirements  of  this  section 
to  be  extended  to  operations  governed 
by  the  other  subparts  of  Part  91  The 
specific  operating  limitations  for  each 
make  and  model  of  aircraft,  plus  the 
enforcement  capability  under  §  91, 13(a). 
have  been  adequate  in  the  past  for  Part 
91  operations. 

Accordingly,  except  to  redesignate 
§  91.529  as  §  91  639  the  section  is 

proposed  without  change. 

§  91.641    Flight  engineer  requirement*. 

(a)  No  person  may  operate  the 
following  airplanes  without  a  flight 
crewmember  holding  a  current  flight 
engineer  certificate: 

(1)  An  airplane  for  which  a  type 
certificate  was  issued  before  Januarys  2, 
1964.  having  a  maximum  certificated 
takeoff  weight  of  more  than  80,000 
pounds. 

(2)  An  airplane  type  certificated  after 
January  1.  1964.  for  which  a  flight 
engineer  is  required  by  the  type 
certification  requirements. 

(b)  No  person  may  serve  as  a  required 
flight  engineer  on  an  airplane  unless, 
within  the  preceding  6  calendar  months, 
that  person  has  had  at  least  50  hours  of 
flight  tim.e  as  a  flight  engineer  on  that 
type  airplane  or  has  been  checked  by 
the  Administrator  on  that  type  airplane 
and  is  found  to  be  familiar  and 
competent  with  all  essential  current 
information  and  operating  procedures. 

Discussion.  No  pubic  comments  were 
received  on  §  91.531.  Accordmgly. 
except  to  redesignate  §  91.531  as 
§  91.641,  the  section  is  proposed  without 
change. 

§91.643    Second-in-command  * 

requirements. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate  the  following  airplanes  without 
a  pilot  who  is  designated  as  second  in 
command  of  that  airplane. 
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(1|  A  large  airplane,  except  that  a 
person  may  operate  an  airplane 
certificated  under  SFAR  41  without  « 
pilot  who  is  designated  as  second  in 
command  if  that  airplane  is  certificated 
for  operation  with  one  pilot. 

(2)  A  turbojet-powered  multiengine 
airplane  for  which  two  pilots  are 
required  under  the  type  certifiction 
requirements  for  that  airplane. 

|b)  The  Administrator  may  issue  a 
letter  of  authorization  for  the  operation 
of  an  airplane  without  compliance  with 
the  requirements  of  paragraph  (a)  of  this 
section  if  that  airplane  is  designed  for 
and  type  certificated  with  only  one  pilot 
station.  The  authorization  contains  any 
conditions  that  the  Administrator  finds 
necessary  for  safe  operation. 

(c)  .\o  person  may  designate  a  pilot  to 
serve  as  second  in  command,  nor  may 
any  pilot  serve  as  second  in  command, 
of  an  airplane  required  under  this 
section  to  have  two  pilots  unless  thai 
pilot  meets  the  qualifications  for  second 
in  command  prescribed  in  §  61.55  of  this 
chapter. 

Discussion.  No  public  comments  were 
received  on  §  91.533.  Present 
§  91.213(a)(1)  (proposed  §  91.5331a)(l)) 
was  amended  by  Amendment  No.  91- 
180.  effective  July  15.  1982.  The  text  of 
the  current  rule  (as  amended)  is 
incorporated  into  this  notice  unchanged, 
except  to  redesignated  it  as  §  91.643. 

§  91.645    Flight  attendant  requirements. 

(a)  No  person  may  0[)erate  an  airplane 
unless  at  least  the  following  number  of 
flij;ht  attendants  are  on  board  the 
airplane: 

( 1 )  For  airplanes  having  more  than  19 
but  less  than  51  passengers  on  board. 
one  flight  attendant. 

(2|  For  airplanes  having  more  than  50 
but  less  than  101  passengers  on  board, 
two  flight  attendants. 

(3|  For  airplanes  having  mo|p  than  100 
passengers  on  board,  two  flight 
attendants  plus  one  additional  flight 
attendant  for  each  unit  (or  part  of  a  unit) 
of  50  passengers  above  100. 

(b)  No  person  may  serve  as  a  flight 
attendant  on  an  airplane  when  required 
by  paragraph  (a)  of  this  section  unless 
that  person  has  demonstrated  to  the 
pilot  in  command  that  he  or  she  is 
familiar  with  the  necessary  functions  to 
be  performed  in  an  emergency  or  a 
situation  requiring  emergency 
evacuation  and  is  capable  of  using  the 
emergency  equipment  installed  on  that 
airplane  for  the  performance  of  those 
functions. 

Discussion.  One  commenter  on 
§  91.535  points  out  the  use  of  the  male 
gender  in  paragraph  (b).  The  FAA 
agrees  and  proposes  to  add  the  words 


or  she"  after  the  word    he"  in 
paragraph  (b).    " 

Except  to  redesignate  §  91.535  as 
§  91.645.  the  section  is  proposed  without 
any  other  changes. 

§  §  9 1 .64  7-9 1 .699     I  Reserved  1 

Subpart  H— Foreign  Aircraft 
Operations  and  Operations  of  U.S.- 
Registered  Civil  Aircraft  Outside  of  the 
United  States  1 

§91.701     Applicability. 

This  subpart  contains  additional  rules 
applicable  to  the  operations  of  civil 
aircraft  of  U.S.  registry  outside  of  the 
United  States  and  the  operations  of 
foreign  civil  aircraft  within  the  United 
States. 

Discussion.  No  public  comments  were 
received  on  §  91.701.  However,  one 
commenter  states  that  §  91.707  should 
be  moved  to  Subpart  D  and  the  title  of 
Subpart  H  should  then  be  changed  to 
delete  the  reference  to  the  conterminous 
U.S.  The  comment  has  merit,  and  the 
FAA  proposes  to  delete  the  word 
"conterminous"  from  the  title  of  Subpart 
l\  and  from  §  91.701  to  more  accurately 
describe  the  area  of  operations  after 
moving  §  91.707  to  Subpart  D.  The  FAA 
proposes  to  delete  the  phrase  "to  areas" 
because  this  phrase  was  inadvertently 
included  in  Notice  No.  79-2A  and  is 
unnecessary. 

No  other  changes  are  proposed  to  the 
section. 

§  91.703    Operations  of  civil  aircraft  of  U.S. 
registry  outside  of  the  United  States. 

(a)  Each  person  operating  a  civil 
aircraft  of  U.S.  registry  outside  of  the 
United  States  shall — 

(1)  When  over  the  high  seas,  comply 
with  Annex  2  (Rules  of  the  Air)  to  the 
Convention  on  International  Civil 
Aviation  and  with  §§  91.117(c)  and 
91.133; 

(2)  When  within  a  foreign  country, 
comply  with  the  regulations  relating  to 
the  flight  and  maneuver  of  aircraft  there 
in  force; 

(3)  Except  for  §§  91.307(b).  91.309, 
91.323,  and  91.711,  comply  with  this  part 
so  far  as  it  is  not  inconsistent  with 
applicable  regulations  of  the  foreign 
country  where  the  aircraft  is  operated  or 
Annex  2  to  the  Convention  on 
International  Civil  Aviation;  and 

(4)  When  over  the  North  Atlantic 
within  airspace  designated  as  Minimum 
Navigation  Performance  Specifications 
airspace,  comply  with  §  91.705. 

(b)  Annex  2  to  the  Convention  on 
Internationa!  Civil  Aviation.  Sixth 
Edition — September  1970.  with 
amendments  through  Amendment  20 
effective  August  1976.  to  which 


reference  is  made  in  this  part,  is 
incorporated  into  this  part  and  made  a 
part  hereof  as  provided  in  5  U.S.C.  552 
and  pursuant  to  1  CFR  Part  51.  Annex  2 
(including  a  complete  historic  file  of 
changes  thereto)  is  available  for  public 
inspection  at  the  Rules  Docket,  AGC- 
204.  Federal  Aviation  Administration. 
800  Independence  Avenue,  SW., 
Washington.  DC.  20591.  In  addition. 
Annex  2  may  be  purchased  from  the 
International  Civil  Aviation 
Organization  (Attention:  Distribution 
Officer).  P.O.  Box  400,  Succursale,  Place 
de  L'Aviation  Internationale,  1000 
Sherbrooke  Street  West,  Montreal, 
Quebec,  Canada  =H3A  2R2. 

Discussion.  No  public  comments  were 
received  on  §  91.703.  Accordingly,  it  is 
proposed  without  change. 

§  9 1 .705    Operations  within  the  North 
Atlantic  Minimum  Navigation  Performance 
Specifications  Airspace. 

No  person  may  operate  a  civil  aircraft 
of  U.S.  registry  in  North  Atlantic  (NAT) 
airspace  designated  as  Minimum 
Navigation  Performance  Specifications 
(MNPS)  airspace  unless — 

(a)  The  aircraft  has  approved 
navigation  performance  capability 
which  complies  with  the  requirements  of 
Appendix  C  of  this  part;  and 

(b)  The  operator  is  authorized  by  the 
Administrator  to  perform  such 
operations. 

(c)  The  Administrator  authorizes 
deviations  from  the  requirements  of  this 
section  in  accordance  with  Section  3  of 
Appendix  C  to  this  part. 

Discussion.  No  public  comments  were 
received  on  §  91.705.  However,  the  FAA 
proposes  that  this  section  be  revised  to 
identify  more  clearly  the  specific 
requirements  to  operate  in  NAT 
airspace  designated  as  MNPS  airspace. 

§  91 .707     Flights  between  Mexico  or 
Canada  and  the  United  States. 

Unless  otherwise  authorized  by  ATC, 
no  person  may  operate  a  civil  aircraft 
between  Mexico  or  Canada  and  the 
United  States  without  filing  an  IFR  or 
VFR  flight  plan,  as  appropriate. 

Discussion.  One  commenter  on 
§  91.709  suggests  that  this  section 
require  foreign  operators  to  depart  from 
or  arrive  at  internationaLairport  due  to 
enforcement  problems  with  illegal 
narcotic  drugs  transportation.  However, 
existing  U.S.  Customs  Regulations  that 
require  aircraft  entering  the  U.S.  to 
make  their  initial  landing  at  specified 
airports  are  designed  to  deal  with  this 
problem  and  do  so  in  an  adequate 
manner.  Therefore,  except  to 
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redesignate  it  as  §  91.707,  the  section  is 
proposed  without  change. 

§  91.709    Operations  to  Cuba. 

No  person  may  operate  a  civil  aircraft 
from  the  United  States  to  Cuba  unless — 

(a)  Departure  is  from  an  international 
airport  of  entry  designated  in  §  6.13  of 
the  Air  Commerce  Regulations  of  the 
Bureau  of  Customs  (19  CFR  6.13):  and 

(b)  In  the  case  of  departure  from  any 
of  the  48  conterminous  States  or  the 
District  of  Columbia,  the  pilot  in 
command  of  the  aircraft  has  filed — 

(1)  A  DVFR  or  IFR  flight  plan  as 
prescribed  in  §  99.11  or  §  99.13  of  this 
chapter;  and 

(2)  A  written  statement,  within  1  hour 
before  departure,  with  the  Office  of 
Immigration  and  Naturalization  Service 
at  the  airport  of  departure,  containing — 

(i)  All  information  in  the  flight  plan; 

(ii)  The  name  of  each  occupant  of  the 
aircraft; 

(iii)  The  number  of  occupants  of  the 
aircraft;  and 

(iv)  A  description  of  the  cargo,  if  any. 
This  section  does  not  apply  to  the 
operation  of  aircraft  by  a  scheduled  air 
carrier  over  routes  authorized  in 
operations  specifications  issued  by  the 
Admini.strator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  nunil)er  2120- 
000,5) 

Discussion.  No  public  comments  were 
received  for  §  91.711.  Therefore,  except 
to  redesignate  if  as  §  91.709.  the  section 
is  proposed  without  change. 

§91.711    Special  rules  for  foreign  civil 
aircraft 

(a)  Genera!.  In  addition  to  the  other 
applicable  regulations  of  this  part,  each 
person  operating  a  foreign  civil  aircraft 
within  the  United  States  shall  comply 
with  this  section. 

(b)  VFR.  No  person  may  conduct  VFR 
operations  which  require  two-way  radio 
communications  under  this  part  unless 
at  least  on  crewmember  of  that  aircraft 
is  able  to  conduct  two-way  radio 
communications  in  the  English  language 
and  is  on  duty  during  that  operation. 

(c)  IFR.  No  person  may  operate  a 
foreign  civil  aircraft  under  IFR  unless— 

(1)  That  aircraft  is  equipped  with— 

(i)  Radio  equipment  allowing  two-way 
radio  communications  with  ATC  when  it 
is  operated  in  control  zone  or  control 
area;  and 

(ii)  Radio  navigational  equipment 
appropriate  to  the  navigational  facilities 
to  be  used; 

(2)  Each  person  piloting  the  aircraft — 
(i)  Holds  a  current  United  States 

instrument  rating  or  is  authorized  by  his 
foreign  airman  certificate  to  pilot  under 
IFR;  and 


(ii)  Is  thoroughly  familiar  with  the 
United  States  en  route,  holding,  and 
Intdown  procedures:  and 

(3)  At  least  one  crewmember  of  that 
aircraft  is  able  to  conduct  two-way 
radiotelephone  communications  m  the 
English  language  and  that  crewmember 
is  on  duty  while  the  aircraft  is 
approaching,  operating  within,  or 
leaving  the  United  States. 

(d)  Over  water.  Each  person  operating 
a  foreign  civil  aircraft  over  water  off  the 
shores  of  the  United  States  shall  give 
flight  notification  or  file  a  flight  plan  in 
accordance  with  the  Supplementary 
Procedures  for  the  IC.'XO  region 
concerned. 

(e)  Fiii^ht  at  and  above  24.000  feet 
MSL  If  VOR  navigational  equipment  is 
required  uder  paragraph  (c)(l)|ii)  of  this 
section,  no  person  may  operate  a  foreign 
civil  aircraft  within  the  50  Slates  and  the 
District  of  Columbia  at  or  abo\  e  24.000 
feet  MSL,  unless  the  aircraft  is  equipped 
with  distance  measuring  equipment 
(DME)  capable  of  receiving  and 
indicating  distance  information  from  the 
VORTAC  facilities  to  be  used.  When 
DME  required  by  this  paragraph  f.iiis  at 
and  above  24.000  feet  MSL,  the  pilot  in 
command  of  the  aircraft  shall  notify 
ATC  immediately  and  may  then 
continue  operations  at  and  above  24.000 
feet  .MSL  to  the  next  airport  of  intended 
landing  at  which  repairs  or  replacement 
of  the  equipment  can  be  made. 
However,  paragraph  (e)  does  not  apply 
to  foreign  civil  aircraft  that  are  not 
equipped  with  D.ME  when  operated  for 
the  following  purposes  and  if  ATC  is 
notified  prior  to  pach  takeoff: 

(1)  Ferry  flights  to  and  from  a  place  in 
the  United  States  where  repairs  or 
alterations  are  to  be  made. 

(2)  Ferry  flight  to  a  new  country  of 
registry. 

(3)  Flight  of  a  new  aircraft  of  U.S. 
m.inufacture  for  the  pupose  of — 

(i)  Flight  testing  the  aircraft; 

(u)  Training  foreign  flightcrews  in  the 
operation  of  the  aircraft:  or 

(iii)  Ferrying  the  aircraft  for  export 
delivery  outside  the  United  States. 

(4)  Ferry,  demonstration,  and  test 
flights  of  an  aircraft  brought  to  the 
United  States  for  the  purpose  of 
demonstration  or  testing  the  whole  or 
any  part  thereof. 

Discussion.  No  public  comments  were 
received  for  §  91.713.  Accordingly. 
except  for  redesignating  it  as  §  91.711. 
the  section  is  proposed  without  change. 

§91.713    Operation  of  civil  aircraft  of 
Cuban  registry. 

.No  person  may  operate  a  civil  aircraft 
of  Cuban  registry  except  in  controlled 
airspace  and  in  accordance  with  air 
traffic  clearances  or  air  traffic  control 


instructions  that  may  require  use  of 
specific  airways  or  routes  and  landings 
at  specific  airports. 

Discussion.  No  public  comments  were 
received  on  §  91.715.  Accordingly, 
except  to  redesignate  the  section  as 
§  91.713.  it  is  proposed  without  change. 

§  91.715    Special  flight  authorizations  for 
foreign  civil  aircraft. 

(a)  Foreign  civil  aircraft  may  be 
operated  without  airworthiness 
certificates  required  under  §  9T.203  if  a 
special  flight  authorization  for  that 
operation  is  issued  under  this  section. 
Application  for  a  special  flight 
authorization  must  be  made  to  the 
Regional  Director  of  the  FAA  region  in 
which  the  applicant  is  located  or  to  the 
region  within  which  the  U.S.  point  of 
entry  is  located.  However,  in  the  case  of 
an  aircraft  to  be  operated  in  the  U.S.  for 
the  purpose  of  demonstration  at  an 
airshow.  the  application  may  be  made  to 
the  Regional  Director  of  the  FA,-\  region 
in  which  the  airshow  is  located. 

(b)  The  Administrator  may  issue  a 
special  flight  authorization  for  a  foreign 
civil  aircraft  subject  to  any  conditions 
and  limitations  that  the  Adm.inistrator 
considers  necessary  for  safe  operation 
in  the  U.S.  airspace. 

(c)  ,\'o  person  may  operate  a  foreign 
civil  aircraft  under  a  special  flight 
authorization  unless  that  operation  also 
complies  w  ith  Part  375  of  the  Special 
Regulations  of  the  Civil  Aeronautics 
Board  (14  CFR  Part  375). 

(Approved  liy  the  Office  of  Management  and 
Budget  under  OMB  control  number  2120- 
0005) 

Discussion.  One  comment  was 
received  in  response  to  proposed 
§  91.717.  However,  present  §  91.28 
(proposed  §  91.717)  was  amended  by 
Amendment  No.  91-178,  effective  April 
18,  1982.  That  amendment  deleted  the 
parngraph  referenced  by  the  commentcr, 
and  no  further  discussion  is  neressary. 
The  text  of  the  current  rule  (as 
amended)  is  incorporated  into  this 
notice  unchanges,  except  to  redesignate 
it  as  §  91.715. 

§§91.717-91.799    [Reserved] 
Subpart  I— Operating  Noise  Limits 

§  91.S01     Applicability:  Relation  to  Part  36. 

(a)  This  subpart  prescribes  operating 
noise  limits  and  related  requirements 
that  apply,  as  follows,  to  the  operation 
of  civil  aircraft  in  the  United  States: 

(1)  Sections  91.803.  91.805.  91,a)7. 
91.809,  and  91.811  apply  to  civil  subsonic 
turbojet  airplanes  with  maximum 
weights  of  more  than  75.000  pounds 
and — 
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(i)  If  U.S.  registered,  that  have 
standard  airworthiness  certificates:  or 

(ii)  If  foreign  registered,  that  would  be 
required  by  this  chapter  to  have  a  U.S. 
standard  airworthiness  certificate  in 
order  to  conduct  the  operations  intended 
for  the  airplane  were  it  registered  in  the 
United  States.  Those  sections  apply  to 
operations  to  or  from  airports  in  the. 
United  States  under  this  part  and  Parts 
121, 125,  129,  and  135  of  this  chapter. 

(2)  Section  91.813  applies  to  U.S. 
operators  of  civil  subsonic  turbojet 
airplanes  covered  by  this  subpart.  That 
section  applies  to  operators  operating  to 
or  from  airports  in  the  United  States 
under  this  part  and  Parts  121, 125.  and 
135,  but  not  to  those  operating  under 
Part  129  of  this  chapter. 

(3)  Sections  91.803,  91.819,  and  91.821 
apply  to  U.S.-registered  civil  supersonic 
airplanes  having  standard  airworthiness 
certiHcates  and  to  foreign-registered 
civil  supersonic  airplanes  that,  if 
registered  in  the  United  States,  would  be 
required  by  this  chapter  to  have  U.S. 
standard  airworthiness  certificates  in 
order  to  conduct  the  operations  intended 
for  the  airplane.  Those  sections  apply  to 
operations  under  this  part  and  under 
Parts  121,  125. 129,  and  135  of  this 
chapter. 

(b)  Unless  otherwise  specified,  as 
used  in  this  subpart  "Part  36"  refers  to 
14  CP'R  Part  36,  including  the  noise 
levels  under  Appendix  C  of  that  part, 
notwithstanding  the  provisions  of  that 
part  excepting  certain  airplanes  from  the 
specified  noise  requirements.  For 
purposes  of  this  subpart,  the  various 
stages  of  noise  levels,  the  terms  used  to 
describe  airplanes  with  respect  to  those 
levels,  and  the  terms  "subsonic 
airpl.ine  ■  and  "supersonic  airplane" 
have  the  meanings  specified  under  Part 
36  of  this  chapter.  For  purposes  of  this 
subpart,  for  subsonic  airplanes  operated 
in  foreign  air  commerce  in  the  United 
Slates,  the  Administrator  may  accept 
compliance  with  the  noise  requirements 
under  Annex  16  of  the  International 
Civil  Aviation  Organization  when  those 
requirements  have  been  shown  to  be 
substantially  compatible  with,  and 
achieve  results  equivalent  to  those 
achievable  under.  Part  36  for  that 
airplane.  Determinations  made  under 
these  provisions  are  subject  to  the 
limitations  of  §  36.5  of  this  chapter  as  if 
those  noise  levels  were  Part  36  noise 
levels. 

Discussion.  No  public  comments  were 
received  on  §  91.801.  However,  the  first 
sentence  of  paragraph  (a)(3)  is  revised 
to  include  a  reference  to  §  91.803  which 
was  omitted  in  Notice  No.  79-2A.  No 
other  changes  are  proposed  for  §  91.801. 


§  9 1 .803    Part  1 2S  operators:  Designation 
of  applicable  regulations. 

For  airplanes  covered  by  this  subpart 
and  operated  under  Part  125,  the 
following  regulations  apply  as  specified: 

(a)  For  each  airplane  operation  to 
which  requirements  prescribed  under 
this  subpart  applied  before  .November 
29,  1980,  those  requirements  of  this 
subpart  continue  to  apply. 

(b)  For  each  subsonic  airplane 
operation  to  which  requirements 
prescribed  under  this  subpart  did  not 
apply  before  November  29.  1980. 
because  the  airplane  was  not  operated 
in  the  United  States  under  this  part  or 
Part  121, 129,  or  135,  the  requirements 
prescribed  under  §|  91.805,  91.809. 
91.811,  and  91.813  of  this  subpart  apply, 

(c)  For  each  supersonic  airplane 
operation  to  which  requirements 
prescribed  under  this  subpart  did  not 
apply  before  November  29, 1980, 
because  the  airplane  was  not  operated 
in  the  United  States  under  this  part  or 
Part  121,  129,  or  135,  the  requirements  of 
§§91.819  and  91.821  of  this  subpart 
apply. 

(d)  For  each  airplane  required  to 
operate  under  Part  125  for  which  a 
deviation  under  that  part  is  approved  to 
operate,  in  whole  or  in  part,  under  this 
part  or  Part  121. 129.  or  135. 
notwithstanding  the  approval,  the 
requirements  prescribed  under 
paragraphs  (a),  (b).  and  (c)  of  this 
section  continue  to  apply. 

Discussion.  No  substantive  public 
comments  were  received  on  §  91.803. 
The  dates  in  paragraphs  (a),  (b),  and  (c) 
are  revised  to  reflect  the  correct  dates 
as  set  forth  in  Amendment  91-170A  (45 
FR  79302;  November  28,  1980).  No  other 
changes  are  proposed  for  §  91.803. 

§  9 1 .805    Final  compNancc:  Subsonic 
airplanes. 

Except  as  provided  in  §§  91.809  and 
91.811,  on  and  after  January  1, 1985,  no 
person  may  operate  to  or  from  an  airport 
in  the  United  States  any  subsonic 
airplane  covered  by  this  subpart  unless 
that  airplane  has  been  shown  to  comply 
with  Stage  2  or  Stage  3  noise  levels 
under  Part  36  of  this  chapter 

Discussion.  No  public  comments  were 
received  on  §  91.805.  Accordingly,  it  is 
proposed  without  change. 

§  91.807    Phased  compUance  under  Parts 
121, 125,  and  135:  Subsonic  airplanes. 

(a)  General.  Each  person  operating 
airplanes  under  Part  121, 125,  or  135  of 
this  chapter,  as  prescribed  under 
§  91.803  of  this  subpart,  regardless  of  the 
state  of  registry  of  the  airplane,  shall 
comply  with  this  section  with  respect  to 


subsonic  airplanes  covered  by  this 
subpart 

(b)  Compliance  schedule.  Except  for 
airplanes  shown  to  be  operated  in 
foreign  air  commerce  under  paragraph 
(c)  of  this  section  or  covered  by  an 
exemption  (including  those  issued  under 
§  91.811),  airplanes  operated  by  U.S. 
operators  in  air  commerce  in  the  United 
States  must  be  shown  to  comply  with 
Stage  2  or  Stage  3  noise  levels  under 
Part  36,  in  accordance  with  the  following 
schedule,  or  they  may  not  be  operated  to 
or  from  airports  in  the  United  States; 

(1)  By  January  1, 1981— 

(i)  At  least  one  quarter  of  the 
airplanes  that  have  four  engines  with  no 
bypass  ratio  or  with  a  bypass  ratio  less 
than  two;  and 

(ii)  At  least  half  of  the  airplanes 
powered  by  engines  with  any  other 
bypass  ratio  or  by  another  number  of 
engines. 

(2)  By  January  1,  1983 — 

(i)  At  least  one  half  of  the  airplanes 
that  have  four  engines  with  no  bypass 
ratio  or  with  a  bypass  ratio  less  than 
two:  and 

(ii)  All  airplanes  powered  by  engines 
with  any  other  bypass  ratio  or  by 
another  number  of  engines. 

(c)  Apportionment  of  airplanes.  For 
purposes  of  paragraph  (b)  of  this 
section,  a  person  operating  airplanes 
engaged  in  domestic  and  foreign  air 
commerce  in  the  United  States  may 
elect  not  to  comply  with  the  phased 
schedule  with  respect  to  that  portion  of 
the  airplanes  operated  by  that  person 
shown,  under  an  approved  method  of 
apportionment,  to  be  engaged  in  foreign 
air  commerce  in  the  United  States. 

Discussion.  No  public  comments  were 
received  on  §  91.807.  Accordingly,  it  is 
proposed  without  change. 

§91.809    Replacement  airplanes. 

A  Stage  1  airplane  may  be  operated 
after  the  otherwise  applicable 
compliance  dates  prescribed  under 
§§  91.805  and  91.807  if.  under  an 
approved  plan,  a  replacement  airplane 
has  been  ordered  by  the  operator  under 
a  binding  contract  as  follows: 

(a)  For  replacement  of  an  airplane 
powered  by  two  engines,  until  January  1. 
1986.  but  not  after  the  date  specified  in 
the  plan,  if  the  contract  is  entered  into 
by  January  1, 1983.  and  specifies 
delivery  before  January  1, 1986,  of  a 
replacement  airplane  which  has  been 
shown  to  comply  with  Stage  3  noise 
levels  under  Part  36  of  this  chapter. 

(b)  For  replacement  of  an  airplane 
powered  by  three  engines,  until  January 
1,  1985.  but  not  after  the  date  specified 
in  the  plan,  if  the  contract  is  entered  into 
by  January  1, 1983,  and  specifies 
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delivery  before  January  1,  1985.  of  a 
replacement  airplane  which  has  been 
shown  to  comply  with  Stage  3  noise 
levels  under  Part  36  of  this  chapter. 

(c)  For  replacement  of  any  other 
airplane,  until  January  1, 1985,  but  not 
after  the  date  specified  in  the  plan,  if  the 
contract  specifies  delivery  before 
January  1, 1985,  of  a  replacement 
airplane  which — 

(1)  Has  been  shown  to  comply  with 
Stage  2  or  Stage  3  noise  levels  under 
Part  36  of  this  chapter  prior  to  issuance 
of  an  original  standard  airworthiness 
certificate:  or 

(2)  Has  been  shown  to  comply  with 
Stage  3  noise  levels  under  Part  36  of  this 
chapter  prior  to  issuance  of  a  standard 
airworthiness  certificate  other  than 
original  issue. 

(d)  Each  operator  of  a  Stage  1  airplane 
for  which  approval  of  a  replacement 
plan  is  requested  under  the  section  shall 
submit  to  the  Director,  Office  of 
Environment  and  Energy,  an  application 
constituting  the  proposed  replacement 
plan  (or  revised  plan)  that  contains  the 
information  specified  under  this 
paragraph  and  which  is  certified  (under 
penalty  of  18  U.S.C.  1001)  as  true  and 
correct.  Each  application  for  approval 
must  provide  information  corresponding 
to  that  specified  in  the  contract,  upon 
which  the  FAA  may  rely  in  considering 
its  approval,  as  follows: 

(1)  Name  and  address  of  the 
applicant. 

(2)  Aircraft  type  and  model  and 
registration  number  for  each  airplane  to 
be  replaced  under  the  plan. 

(3)  Aircraft  type  and  model  of  each 
replacement  airplane. 

(4)  Scheduled  dates  of  delivery  and 
introduction  into  service  of  each 
replacement  airplane. 

(5)  Name  and  addresses  of  the  parties 
to  the  contract  and  any  other  persons 
who  may  effectively  cancel  the  contract 
or  otherwise  control  the  performance  of 
any  party. 

(C)  Information  specifying  the 
anticipated  disposition  of  the  airplanes 
to  be  replaced. 

(7)  A  statement  that  the  contract 
represents  a  legally  enforceable,  mutual 
agreement  for  delivery  of  an  eligible 
replacement  airplane. 

(8)  Any  other  information  or 
documentation  requested  by  the 
Director,  Office  of  Environment  and 
Energy,  reasonably  necessary  to 
determine  whether  the  plan  should  be 
approved. 

Discussion.  No  public  comments  were 
received  on  §  91.809.  Accordingly,  the^ 
section  is  proposed  without  change. 


§  9 1 .6 11    Service  to  tmatl  communmet 
exemption:  Two-engine,  subsonic  airplanes. 

(a)  A  Stage  1  airplane  powered  by  two 
engines  may  be  operated  after  the 
compliance  dates  prescribed  under 

§§  91.805,  91.807,  and  91.809  when,  with 
respect  to  that  airplane,  the 
Adminstrator  issues  an  exemption  to  the 
operator  from  the  noise  level 
requirements  under  this  subpart.  Each 
exemption  issued  under  this  section 
terminates  on  the  earliest  of  the 
following  dates: 

(1)  For  an  exempted  airplane  sold,  or 
otherwise  desposed,  of,  to  another 
person  on  or  after  January  1, 1983.  on  the 
date  of  delivery  to  that  person. 

(2)  For  an  exempted  ai.'-plane  with  a 
seating  configuration  of  100  passenger 
seats  or  less,  on  January  1,  1988. 

(3)  For  an  exempted  airplane  with  a 
seating  configuration  of  more  than  100 
passenger  seats,  on  January  1,  1985. 

(b)  For  the  purposes  of  this  section, 
the  seating  configuration  of  an  airplane 
is  governed  by  that  shown  to  exist  on 
December  1, 1979,  or  an  earlier  date 
established  for  that  airplane  by  the 
Administrator. 

Discussion.  No  public  comments  were 
received  on  §  91.811.  Accordingly,  the 
section  is  proposed  without  change. 

§  91.813    Compliance  plans  and  status:  U.S. 
operations  of  subsonic  airplanes. 

(a)  Each  U.S.  operator  of  a  civil 
subsonic  airplane  covered  by  this 
subpart  (regardless  of  the  state  of 
registry)  shall  submit  to  the  Director, 
Office  of  Environment  and  Energy,  in 
accordance  with  this  section,  the 
operator's  current  compliance  status 
and  plan  for  achieving  and  maintaining 
compliance  with  the  applicable  noise 
level  requirements  of  this  subpart.  If 
appropriate,  and  operator  may 
substitute  for  the  required  plan  a  notice, 
certified  as  true  (under  penalty  of  18 
U.S.C.  1001)  by  that  operator,  "that  not 
change  in  the  plan  or  status  of  any 
airplane  affected  by  the  plan  has 
occured  since  the  date  of  the  plan  most 
recently  submitted  under  the  section. 

(b)  Each  compliance  plan,  including 
each  revised  plan,  must  contain  the 
information  specified  under  paragraph 
(c)  of  this  section  for  each  airplane 
covered  by  this  section  that  is  operated 
by  the  operator.  Unless  otherwise 
approved  by  the  Administrator, 
compliance  plans  must  provide  the 
required  plan  and  status  information  as 
it  exists  on  the  date  30  days  before  the 
date  specified  for  submission  of  the 
plan.  Plans  must  be  certified  by  the 
operator  as  true  and  complete  (under 
penalty  of  18  U.S.C.  1001)  and  be 
submitted  for  each  airplane  covered  by 
this  section  on  or  before  90  davs  after 


initially  commencing  operation  of 
airplanes  covered  by  this  section, 
whichever  is  later,  and  thereafter — 

(1)  Thirty  days  after  any  change  m  the 
operator's  fleet  or  compliance  planning 
decisions  that  has  a  separate  or 
cumulative  effect  on  10  percent  or  more 
of  the  airplanes  in  either  class  of 
airplanes  covered  by  §  91.807(b):  and 

(2)  Thirty  days  after  each  compliance 
date  applicable  to  that  airplane  under 
this  subpart,  and  annually  thereafter 
through  1985,  or  until  any  later  dale  for 
that  airplane  prescribed  under  this, 
subpart,  on  the  anniversary  of  that 
submi.ssion  date,  to  show  continuous 
compliance  with  this  subpart. 

(c)  Each  compliance  plan  submitted 
under  this  section  must  identify  the 
operator  and  include  information 
regarding  the  compliance  plan  and 
status  for  each  airplane  covered  by  the 
plan  as  follows: 

(1)  Name  and  address  of  the  airplane 
operator. 

(2)  .Mame  and  telephone  number  of  the 
person  designated  by  the  operator  to  be 
responsible  for  the  preparation  of  the 
compliance  plan  and  its  submission. 

(3)  The  total  number  of  airplanes 
covered  by  this  section  and  in  each  of 
the  following  classes  and  subclasses: 

(i)  For  airplanes  engaged  in  domestic 
air  commerce — 

(A)  Airplanes  powered  by  four 
turbojet  engines  with  no  bypass  ratio  or 
with  a  bypass  ratio  less  than  two; 

(B)  Airplanes  powered  by  engines 
with  any  other  bypass  ratio  or  by 
another  number  of  engines;  and 

(C)  Airplanes  covered  by  an 
exemption  issued  under  §  91.811  of  this 
subpart. 

(ii)  For  airplanes  engaged  in  foreign 
air  commerce  under  an  approved 
apportionment  plan — 

(A)  Airplanes  powered  by  four 
turbojet  engines  with  no  bypass  ratio  or 
with  a  bypass  ratio  less  than  two; 

(D)  Airplanes  powered  by  engines 
with  any  other  bypass  ratio  or  by 
another  number  of  engines;  and 

(C)  Airplanes  covered  by  an 
exem.ption  issued  under  §  91.811  of  this 
subpart. 

(4)  For  each  airplane  covered  by  this 
section — 

(i)  Aircraft  type  and  model; 

(ii)  Aircraft  registration  number; 

(iii)  Aircraft  manufacturer  serial 
number; 

(iv)  Aircraft  powerplant  make  and 
model; 

(v)  Aircraft  year  of  manufacture; 

(vi)  Whether  Part  36  noise  level 
compliance  has  been  shown,  "Yes/.No": 

(vii)  The  appropriate  code  prescribed 
under  paragraph  (c)(5)  of  this  section 
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which  indicates  the  acoustical  following  the  code  "OTH,"  enter  the 

technology  installed,  or  to  be  installed,         date  of  any  certificate  action  and  attach 
on  the  airplane;  an  addendum  to  the  plan  explaining  the 

(viii)  For  airplanes  on  which  nature  and  the  extent  of  the  certificated 

acoustical  technology  has  been  or  will  technolgy,  strategy,  or  methodology 

be  applied,  following  the  appropriate  employed,  with  reference  to  the  type 

code  entry,  the  actual  or  scheduled  certificate  documentation, 

month  and  year  of  installation  on  the  (5)  table  of  Acoustical 

airplane;  Technologv/Strategy  Codes 

(ix)  For  DC-8  and  B-707  airplanes 
operated  in  domestic  U.S  air  commerce 
which  have  been  or  will  be  retired  from 
service  in  the  United  States  without 
replacement  betweenjanuary  24. 1977, 
and  January  1. 1985,  the  appropriate 
code  prescribed  under  paragraph  (c)(5) 
of  this  section  followed  by  the  actual  or 
scheduled  month  and  year  of  retirement 
of  the  airplane  from  service; 

(x)  For  DC-8  and  B-707  airplanes 
operated  in  foreign  air  commerce  in  the 
United  States  which  have  been  or  will 
be  retired  from  service  in  the  United 
States  without  replacement  between 
April  14.  1980,  and  January  1.  1985,  the 
appropriate  code  prescribed  under 
paragraph  (c)(5)  of  this  section  followed 
by  the  actual  or  scheduled  month  and 
year  of  retirement  of  the  airplane  from 
service; 

(xi)  For  airplanes  covered  by  an 
approved  replacement  plan  under 
5  91.807(c)  of  this  subpart,  the 
appropriate  code  prescribed  under 
paragraph  (c)(5)  of  this  section  followed 
by  the  scheduled  month  and  year  for 
replacement  of  the  airplane; 

(xii)  For  airplanes  designated  as 
"engaged  in  foreign  commerce"  in 
accordance  with  an  approved  method  of  replacement  under  i  91.807(c)  of  this 

apportionment  under  §  91.807(c)  of  this  subpart. 

subpart,  the  appropriate  code  prescribed      EFC— For  airplanes  designated  as  "engaged 
under  paragraph  {c)(5)  of  this  "section-  '"  foreign  commerce"  in  accordance  with 

(xiii)  For  airplanes  covered  bv  an  an  approved  method  of  apportionment 

exemption  issued  to  the  operator  rft^" nr^f '^  "iJ^J' ""^Pf '■ 

or..„(r„., -„i     ff     _             I        1  KEl— For  DC-8  and  B-  07  airplanes  opera  ed 

granting  rel  ef  from  noise  level  i„  d„^,„j,  ^.s  a=r  commerce  and  retired 

requirements  o   this  subpart,  the  from  service  in  the  United  States  without 

appropriate  code  prescribed  under  replacement  between  January  24, 1977, 

paragraph  (c)(5)  of  this  section  followed  and  [anuary  1,  1985. 

by  the  actual  or  scheduled  month  and  RFC— For  DC-8  and  B-707  airplanes  operated 

year  of  expiration  of  the  exemption  and  by  U.S.  operators  in  foreign  air 

the  appropriate  code  and  applicable  commerce  in  the  United  States  and 

dates  which  indicate  the  compliance  retired  from  service  in  the  United  States 

strategy  planned  or  implemented  for  the  without  replacement  between  April  14, 

airplane'  '^^^'  ^"'^  January  1, 1985. 

(xiv)  For  all  airplanes  covered  by  this  EXD-For  airplanes  exempted  from  showing 

.„„,; ,.„       _i          r                i_          .       r  compliance  With  the  noise   evel 

section,  the  number  of  spare  shipsets  of  requirements  of  this  subpart. 

acoustical  components  needed  for  OTll-For  airplanes  for  which  no  other 

continuous  compliance  and  the  number  prescribed  code  describes  either  the 

available  on  demand  to  the  operator  in  certificBted  technology  apphed  or  to  be 

support  of  those  airplanes;  and  applied  to  the  airplane,  or  the 

(xv)  For  airplanes  for  which  none  of  compliance  strategy  or  methodology.  (An 

the  other  codes  prescribed  under  addendum  must  explain  the  nature  and 

paragraph  (c)(5)  of  this  section  describes  extent  of  technology,  strategy,  or 

either  the  technology  applied  or  to  be  methodology  and  reference  the  t>pe 

applied  to  the  airplane  in  accordance  certificate  documentation.) 

with  the  certification  requirements  Discussion.  No  public  comments  were 

under  Parts  21  and  36  of  this  chapter,  or  received  on  §  91  813.  Accordingly,  no 

the  compliance  strategy  or  methodology,  changes  are  proposed  for  §  91.813. 
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§  91.815    Agricultural  and  firafighting 
airplanes:  Noise  operating  limitations. 

(a)  This  section  applies  to  propeller- 
driven,  small  airplanes  having  standard 
airworthiness  certificates  that  are 
designed  for  "agricultural  aircraft 
operations"  (as  defined  in  §  137.3  of  this 
chapter,  as  effective  on  January  1, 1966] 
or  for  dispensing  firefighting  materials. 

(b)  If  the  airplane  flight  manual,  or 
other  approved  manual  material, 
information,  markings,  or  placards  for 
the  airplane  indicated  that  the  airplane 
has  not  been  shown  to  comply  with  the 
noise  limits  under  Part  36  of  this 
chapter,  no  person  may  operate  that 
airplane,  except — 

(1)  To  the  extent  necessary  to 
accomplish  the  work  activity  directly 
associated  with  the  purpose  for  which  if 
is  designed; 

(2)  To  provide  flight  crewmember 
training  in  the  special  purpose  operation 
for  which  the  airplane  is  designed;  and 

(3)  To  conduct  "nondispensing  aerial 
work  operations"  in  accordance  with 
the  requirements  under  §  137.29(c)  of 
this  chapter. 

Discussion.  No  public  comments  were 
received  on  §  91.815.  Accordingly,  the 
section  is  proposed  without  change. 

§91.817    Civil  aircraft  sonic  boom. 

(a)  No  person  may  operate  a  civil 
aircraft  in  the  United  States  at  a  true 
flight  Mach  number  greater  than  1 
except  in  compliance  with  conditions 
and  limitations  in  an  authorization  to 
exceed  Mach  1  issued  to  the  operator 
under  Appendix  B  of  this  Part. 

(b)  In  addition,  no  person  may  operate 
a  civil  aircraft  for  which  the  maximum 
operating  limit  speed  M^o  exceeds  a 
Mach  number  of  1.  to  or  from  an  airport 
in  the  United  States,  unless — 

(1)  Information  available  to  the 
flightcrew  includes  flight  limitations  that 
ensure  that  flights  entering  or  leaving 
the  United  States  will  not  cause  a  sonic 
boom  to  reach  the  surface  within  the 
United  States;  and 

(2)  The  operator  complies  with  the 
flight  limitations  prescribed  in 
paragraph  (b)(1)  of  this  section  or 
complies  with  conditons  and  limitations 
in  an  authorization  to  exceed  Mach  1 
issued  under  Appendix  B  of  this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2120-005) 

Discussion.  No  public  comments  were 
received  on  §  91.817.  Accordingly,  the 
section  is  proposed  without  change. 

§  91.619    Civil  supersonic  airplanes  that  do 
not  comply  with  Part  36. 

ja)  Applicability.  This  section  applies 
to  civil  supersonic  airplanes  that  have 
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not  been  shown  to  comply  with  the 
Stage  2  noise  limits  of  Part  36  in  effect 
on  October  13.  1977.  usinj?  applicable 
tradeoff  provisions,  and  that  are 
operated  in  the  United  States,  after  July 
31. 1978. 

(b)  Airport  use.  Except  in  an 
emergency,  the  following  apply  to  each 
person  who  operates  a  civil  supersonic 
airplane  to  or  from  an  airport  in  the 
United  States: 

(1)  Regardless  of  whether  a  type 
design  change  approval  is  applied  for 
under  Part  21  of  this  chapter,  no  person 
may  land  or  take  off  an  airplane  covered 
by  this  section  for  which  the  type  design 
is  changed,  after  July  31, 1978.  in  a 
manner  constituting  an  "acoustical 
change"  under  §  21.93  unless  the 
acoustical  change  requirements  of  Part 
36  are  complied  with. 

[2)  No  flight  may  be  scheduled,  or 
otherwise  planned,  for  takeoff  or 
landing  after  10  p.m.  and  before  7  a.m. 
local  time. 

Discussion.  No  public  comments  were 
received  on  §  91.819.  Accordingly,  the 
section  is  proposed  without  change. 

§  91.821     CivU  supersonic  aiip4anes:  Noise 
limits. 

Except  for  Concorde  airplanes  having 
flight  time  before  January  1.  1980.  no 
person  may  operate  in  the  United  States, 
a  civil  supersonic  airplane  that  does  not 
comply  with  Stage  2  noise  limits  of  Part 
36  in  effect  on  October  13, 1977,  using 
applicable  tradeoff  provisions. 

Discussion.  No  public  comments  were 
received  on  §  91.821.  Accordingly,  the 
section  is  proposed  without  change. 

§§  91.82»-91.899    (Reserved] 
Subpart  J— Waivers 

§91.901     Applicability. 

This  subpart  outlines  the 
Administrator's  policy  and  procedures 
concerning  the  issuance  of  waivers  to 
this  part  and  also  lists  by  number  those 
rules  that  may  be  waived. 

Discussion.  No  public  comments  were 
received  for  S  91.901.  Accordingly,  the 
section  is  proposed  unchanged  from 
Notice  No.  79-2.A. 

§  91.903    Policy  and  procedures. 

(a)  The  Administrator  may  issue  a 
certificate  of  waiver  authorizing  the 
operation  of  aircraft  in  deviation  from 
any  rule  listed  in  this  subpart  if  the 

•Administrator  finds  that  the  proposed 
operation  can  be  safely  conducted  under 
the  terms  of  that  certificate  of  waiver. 

(b)  An  application  for  a  certificate  of 
waiver  under  this  part  is  made  on  a  form 
and  in  a  manner  prescribed  by  the 


Administrator  and  may  be  submitted  to 
any  FAA  office. 

(c)  A  certificate  of  waiver  is  effective 
as  specified  in  that  certificate  of  waiver. 

Discussion.  No  public  comments  were 
received  on  §  91.903.  Accordingly,  this 
section  is  proposed  without  change. 

§  91.905    List  of  rules  subject  to  waiver. 

Sec. 

91.107     Use  of  safety  belts. 

91.111     Operating  near  other  aircraft. 

91  113    Right-of-way  rules:  Except  water 

operations. 
91  n  .5    Right-of-way  rules:  Water  operations. 
91.117    Aircraft  speed. 
91  119     Minimum  safe  altitudes:  General. 
91.121     Altimeter  settings. 
91.123    Compliance  with  ATC  clearances 

and  instructions. 
91.125     ATC  light  signals. 
91.127    Operating  on  or  in  the  vicinity  of  an 

airport:  General  rules. 
91.129     Operating  at  airports  with  operating 

control  lower. 
91.131    Terminal  control  areas. 
91.133     Restricted  and  prohibited  areas. 
91.135     Positive  control  areas  and  route 

segments. 
91.137    Temporary  flight  restrictions. 
91  141     Flight  restrictions  in  the  proximity  of 

the  Presidential  and  other  parties. 
91  143     Flight  limitation  in  the  proximity  of 

spHce  flight  recovery  operations. 
91.151     VFR  flight  plan:  Information  required. 
91153    Basic  VFR  weather  minimums. 
91.157    Special  VFR  weather  minimums. 
91. 159    VFR  cruising  altitude  or  flight  level 
91.169     IFR  flight  plan:  Information  required. 
91173    .-MC  clearance  and  flight  plan 

required. 
91.175    Takeoff  and  landing  under  IFR. 
91.177    .Vlinimum  altitudes  for  IFR 

operations. 
91  179    IFR  cruising  altitude  or  flight  level. 
91.181     Course  to  be  flown. 
91.183     IFR  radio  communications. 
91.185     IFR  operations:  Two-way  radio 

communications  failure 
91.187    Operation  under  IFR  in  controlled 

airspace:  Malfunction  reports. 
91.209     Aircraft  lights, 
91.303     Aerobatic  flight. 
91.305    Flight  test  areas, 
91.311     Towing:  Other  than  under  {  91.309. 
91.313(e)     Restricted  catpgory  civil  aircraft: 

Operating  limitations. 
91.627    Flight  altitude  rules. 
91.705     Operations  within  the  North  Atlantic 

Minimum  .Navigation  Performance 

Specifications  Airspace. 
91.707     Flights  t)€tween  Mexico  or  Canada 

and  the  United  States. 
91.713    Operation  of  civil  aircraft  of  Cuban 

registry. 

Discussion.  On  commenter  on  J  91.905 
states  that  the  list  of  rules  subject  to 
waiver  is  too  long.  The  commenter 
states  that  only  three  sections  of  Part  91 
have  been  waived  in  the  past.  Aerial 
demonstrations  and  air  shows  require 
that  the  waiver  authority  for  those 


sections  should  continue  in  effect  with 
no  other  sections  eligible. 

Waivers  are  issued  for  many 
operations  other  than  aerial 
demonstrations  and  air  shows.  Past 
experience  has  not  indicated  a  need  to 
discontinue  the  practice.  Section  91.905 
is  a  complete  list  of  the  rules  in  Part  91 
that  can  be  waived.  Therefore,  it  should 
not  be  abbreviated  to  include  only  the 
rules  that  are  most  frequently  waived. 
To  do  so  would  negate  the  reason  for 
having  the  listing  compiled  in  a  separate 
section.  As  in  the  past,  the 
Administrator  will  determine  that  the 
intended  operation  can  be  safely 
accomplished  before  issuing  a  waiver. 

Section  91,153  was  incorrectly  stated 
as  §  91.151  in  f  91.905  as  it  appeared  in 
Notice  No.  79-2A.  The  correction  is 
made  in  the  present  notice.  Additionally. 
"Acrobatic"  is  changed  to  "Aerobatic" 
where  it  appears  as  the  title  of  §  91.303. 
This  corresponds  to  the  proposed  title  of 
that  section  as  previously  stated  in  this 
notice.  The  reference  to  §  91,129. 
"Operation  and  airports  without  control 
towers,"  is  deleted  since  the 
requirements  of  that  section  are 
incorporated  into  i  91.127.  Sections 
91.129  through  91.143  are  renumbered 
accordingly.  Section  91.627.  "Flight 
altitude  rules,"  was  inadvertently 
omitted  from  the  list  of  rules  which  may 
be  waived.  Accordingly.  8  91.905  is 
changed  to  include  5  91.627.  No  other 
changes  to'f  91.905  are  proposed. 

§§9l.907-9l.t99    [Reserved] 

.Appendix  A — Category  II  Operations: 
Manual,  Instruments,  Equipment,  aod 
Maintenance 

1.  Category  II  manual 

(a)  Application  for  approval.  An 
applicant  for  approval  of  a  Category  II 
manual  or  an  amendment  to  an 
approved  Category  II  manual  must 
submit  the  proposed  manual  or 
amendment  to  the  Flight  Standards 
district  office  having  jurisdiction  of  the 
area  in  which  the  applicant  is  located.  If 
the  application  requests  and  evaluation 
program,  it  must  include  the  following: 

(1)  The  location  of  the  airplane  and 
the  place  where  the  demonstrations  are 
to  be  conducted;  and 

(2)  The  date  the  demonstrations  are  to 
commence  (at  least  10  days  after  filing 
the  application). 

(b)  Contents.  Each  Category  II 
manual  must  contain: 

(1)  The  registration  number,  make, 
and  model  of  the  airplane  to  which  it 
applies: 

(2)  A  maintenance  program  as 
specified  in  §  4  of  this  Appendix:  and 
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(3)  The  procedures  and  instructions 
related  to  recognition  of  decision  height, 
use  of  runway  visual  range  information. 
approach  monitoring,  the  decision 
region  {the  region  between  the  middle 
marker  and  the  decision  height),  the 
maximum  permissible  deviations  of  the 
basic  ILS  indicator  within  the  decision 
region,  a  missed  approach,  use  of 
airborne  low  approach  equipment, 
minimum  altitude  for  the  use  of  the 
autopilot,  instrument  and  equipment 
failure  warning  systems,  instrument 
failure,  and  other  procedures, 
instructions,  and  limitations  that  may  be 
found  necessary  by  the  Administrator. 

2.  Required  instruments  and 
equipment. 

The  instruments  and  equipment  listed 
in  this  section  must  be  installed  in  each 
airplane  operated  in  a  Category  II 
operation.  This  section  does  not  require 
duplication  of  instruments  and 
equipment  required  by  §  91.205  or  any 
other  provisions  of  this  chapter. 

(a)  Group  I.  (1)  Two  localizer  and 
glide  slope  receiving  systems.  Each 
system  must  provide  a  basic  ILS  display 
and  each  side  of  the  instrument  panel 
must  have  a  basic  ILS  display.  However, 
a  single  localizer  antenna  and  a  single 
glide  slope  antenna  may  be  used. 

(2)  A  communications  system  that 
does  not  affect  the  operation  of  at  least 
one  of  the  ILS  systems. 

(3)  A  marker  beacon  receiver  that 
provides  distinctive  aural  and  visual 
indications  of  the  outer  and  the  middle 
markers. 

(4)  Two  gyroscopic  pitch  and  bank 
indicating  system. 

(5)  Two  gyroscopic  direction 
indicating  systems. 

(6)  Two  airspeed  indicators. 

(7)  Two  sensitive  altemiters 
adjustable  for  barometric  pressure,  each 
having  a  placarded  correction  for 
altimeter  scale  error  and  for  the  wheel 
height  of  the  airplane.  Two  sensitive 
altimeters  adjustable  for  barometric 
pressure,  having  makings  at  20-foot 
intervals  and  each  having  a  placarded 
correction  for  altimeter  scale  error  and 
for  the  wheel  height  of  the  airplane. 

(8)  Two  vertical  speed  indicators. 

(9)  A  flight  control  guidance  system 
that  consists  of  either  an  automatic 
approach  coupler  or  a  flight  director 
system.  A  flight  director  system  must 
display  computed  information  as 
steering  command  in  relation  to  an  ILS 
localizer  and.  on  the  same  instrument, 
either  computed  information  as  pilch 
command  in  relation  to  an  ILS  glide 
slope  or  baisc  ILS  glide  slope 
information.  An  automatic  approach 
coupler  must  provide  at  least  automatic 
steering  in  relation  to  an  ILS  localizer. 
The  flight  control  guidance  system  may 


be  operated  from  one  of  the  receiving 
systems  required  by  subparagraph  (1)  of 
this  paragraph. 

(10)  For  Category  II  operations  with 
decision  heights  below  150  feet  either  a 
marker  beacon  receiver  providing  aural 
and  visual  indications  of  the  inner 
marker  or  a  radio  altimeter. 

(b)  Croup  II.  (1)  Warning  systems  for 
immediate  detection  by  the  pilot  of 
system  faults  in  items  (1),  (4),  (5),  and  (9) 
of  Group  I  and,  if  installed  for  use  in 
Category  II  operations,  the  radio 
altimeter  and  autothrottle  system. 

(2)  Dual  controls. 

(3)  An  externally  verted  static 
pressure  system  with  an  alternate  static 
pressure  source. 

(4)  A  windshield  wiper  or  equivalent 
means  of  providing  adequate  cockpit 
visibility  for  a  safe  visual  transition  by 
either  pilot  to  touchdown  and  rollout. 

(5)  A  heat  source  for  each  airspeed 
system  pitot  tube  installed  or  an 
equivalent  means  of  preventing 
malfunctioning  due  to  icing  of  the  pitot 
system. 

3.  Instruments  and  equipment 
approval. 

(a)  General.  The  instruments  and 
equipment  required  by  §  2  of  this 
appendix  must  be  approved  as  provided 
in  this  section  before  being  used  in 
Category  II  operations.  Before 
presenting  an  airplane  for  approval  of 
the  instruments  and  equipment,  it  must 
be  shown  that  since  the  beginning  of  the 
12th  calendar  month  before  the  date  of 
submission — 

(1)  The  ILS  localizer  and  glide  slope 
equipment  were  bench  checked 
according  to  the  manufacture's 
instructions  and  found  to  meet  those 
standards  specified  in  RTCA  Paper  23- 
63/DO-117  dated  March  14, 1963, 
"Standard  Adjustment  Criteria  for 
Airborne  Localizer  and  Glide  Slope 
Receivers,"  which  may  be  obtained  from 
the  RTCA  Secretariat.  2000  K  St..  N'W.. 
Washington.  D.C.  20006. 

(2)  The  Altimeters  and  the  static 
pressure  systems  were  tested  and 
inspected  in  accordance  with  Appendix 
E  to  Part  43  of  this  chapter:  and 

(3)  All  other  instruments  and  items  of 
equipment  specified  in  §  2(a)  of  this 
appendix  that  are  listed  in  the  proposed 
maintenance  program  were  bench 
checked  and  found  to  meet  the 
manufacturer's  specifications. 

(b)  F/lgbt  control  guidance  system.  All 
components  of  the  fight  control 
guidance  system  must  be  approved  as 
installed  by  the  evaluation  program 
specified  in  paragraph  (e)  of  this  section 
if  they  have  not  been  approved  for 
Category  II  operations  under  applicable 
type  or  supplemental  type  certification 
procedures.  In  addition,  subsequent 


chunges-to  make,  model,  or  design  of 
these  components  must  be  approved 
under  this  paragraph.  Related  systems 
or  devices,  such  as  the  autothrottle  and 
computed  missed  approach  guidance 
system,  must  be  approved  in  the  same 
manner  if  they  are  to  be  used  for 
Category  II  operations. 

(c)  Radio  Altimeter.  A  radio  altimeter 
must  meet  the  performance  criteria  of 
this  paragraph  for  original  approval  and 
after  each  subsequent  alteration. 

(1)  It  must  display  to  the  flightcrew 
clearly  and  positively  the  wheel  height 
of  the  main  landing  gear  above  the 
terrain. 

(2)  If  must  display  wheel  height  above 
the  terrain  to  an  accuracy  of  plus  or 
minus  5  feet  or  5  percent,  whichever  is 
greater,  under  the  following  conditions: 

(i)  Pitch  angles  of  zero  to  plus  or 
minus  5  degrees  about  the  mean 
approach  attitude. 

(ii)  Roll  angles  of  zero  to  20  degrees  in 
either  direction. 

(iii)  Forward  velocities  from  minimum 
approach  speed  up  to  200  knots. 

(iv)  Sink  rates  from  zero  to  15  feet  per 
second  at  altitudes  from  100  to  200  feet. 

(3)  Over  level  ground,  it  must  track  the 
actual  altitude  of  the  airplane  without 
significant  lag  or  oscillation. 

(4)  With  the  airplane  at  an  altitude  of 
200  feet  or  less,  any  abrupt  change  in 
terrain  representing  no  more  than  10 
percent  of  the  airplane's  altitude  must 
not  cause  the  altimeter  to  unlock,  and 
indicator  response  to  such  changes  must 
not  exceed  0.1  seconds  and,  in  addition, 
if  the  system  unlocks  for  greater 
changes,  it  must  reacquire  the  signal  in 
less  than  1  second. 

(5)  Systems  that  contain  a  push-to-test 
feature  must  test  the  entire  system  (with 
or  without  an  antenna)  at  a  simulated 
altitude  of  less  than  500  feet. 

(6)  The  system  must  provide  to  the 
flightcrew  a  positive  failure  warning 
display  any  time  there  is  a  loss  of  power 
or  an  absence  of  ground  return  signals 
within  the  designed  range  of  operating 
altitudes. 

(d)  Other  instruments  and  equipment. 
All  other  instruments  and  items  of 
equipment  required  by  §  2  of  this 
appendix  must  be  capable  of  performing 
as  necessary  for  Category  II  operations. 
Approval  is  also  required  after  each 
subsequent  alteration  to  these 
instruments  and  items  of  equipment. 

(e)  Evaluation  program.  (1) 
Application.  Approval  by  evaluation  is 
requested  as  a  part  of  the  application  for 
approval  of  the  Category  II  manual. 

(2)  Demonstrations.  Unless  otherwise 
authorized  by  the  Administrator,  the 
evaluation  program  for  each  airplane 
requires  the  demonstrations  specified  in 
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this  subparagraph.  At  least  50  ILS 
approaches  must  be  flown  with  at  least 
five  approaches  on  each  of  three 
different  ILS  facilities  and  no  more  than 
one  half  of  the  total  approaches  on  any 
one  ILS  facility.  Ail  approaches  shall  be 
flown  under  simulated  instrument 
conditions  to  a  100-foot  decision  height 
and  90  percent  of  the  total  approaches 
made  must  be  successful.  A  successful 
approach  is  one  in  which — 

(i)  At  the  100-foot  decision  height,  the 
indicated  airspeed  and  heading  are 
satisfactory  for  a  normal  flare  and 
landing  (speed  must  be  plus  or  minus  5 
knots  of  programmed  airspeed,  but  may 
not  be  less  than  computed  threshold 
speed  if  autothrottles  are  used); 

(ii)  The  airplane,  at  the  100-foot 
decision  height,  is  positioned  so  that  the 
cockpit  is  within,  and  tracking  so  as  to 
remain  within,  the  lateral  confines  of  the 
runway  extended; 

(iii)  Deviation  from  glide  slope  after 
leaving  the  outer  marker  does  not 
exceed  50  percent  of  full-scale  deflection 
as  displayed  on  the  ILS  indicator 

(iv)  No  unusual  roughness  or 
excessive  attitude  changes  occur  after 
leaving  the  middle  marker  and 

(v)  In  the  case  of  an  airplane  equipped 
with  an  approach  coupler,  the  airplane 
is  sufficiently  in  trim  whpn  the  approach 
coupler  is  disconnected  at  the  decision 
height  to  allow  for  the  continuation  of  a 
normal  approach  and  landing. 

(3]  Records.  During  the  evaluation 
program  the  following  information  must 
be  maintained  by  the  applicant  for  the 
airplane  with  respect  to  each  approach 
and  made  available  to  the  Administrator 
upon  request: 

(i)  Each  deficiency  in  airborne 
instruments  and  equipment  that 
prevented  the  initiation  of  an  approach. 

(ii)  The  reasons  for  discontinuing  an 
approach,  including  the  altitude  above 
the  runway  at  which  it  was 
discontinued. 

(iii)  Speed  control  at  the  100-foot 
decision  height  if  autothrottles  are  used. 

(iv)  Trim  condition  of  the  airplane 
upon  disconnecting  the  autocoupler  with 
respect  to  continuation  to  flare  and 
landing. 

(v)  Position  of  the  airplane  at  the 
middle  marker  and  at  the  decision 
height  indicated  both  on  a  diagram  of 
the  basic  ILS  display  and  a  diagram  of 
the  runway  extended  to  the  middle 
marker.  Estimated  touchdown  point 
must  be  indicated  on  the  runway 
diagram. 

(vi)  Compatibility  of  flight  director 
with  the  autocoupler,  if  applicable. 

(vii)  Quality  of  overall  system 
performance. 

(4)  Evaluation.  A  final  evaluation  of 
the  flight  control  guidance  system  is 


made  upon  successful  completion  of  the 
demonstrations.  If  no  hazardous 
tendencies  have  been  displayed  or  are 
otherwise  known  to  exist,  the  system  is 
approved  as  installed. 

4.  Maintenance  program 

(a)  Each  maintenance  program  must 
contain  the  following:  (1)  A  list  of  each 
instrument  and  item  of  equipment 
specified  in  §  2  of  this  appendix  that  is 
installed  in  the  airplane  and  approved 
for  Category  II  operations,  including  the 
make  and  model  of  those  specined  in 
§  2(a). 

(2)  A  schedule  that  provides  for  the 
performance  of  inspections  under 
subparagraph  (5)  of  this  paragraph 
within  3  calendar  months  after  the  date 
of  the  previous  inspection.  The 
inspection  must  be  performed  by  a 
person  authorized  by  Part  43  of  this 
chapter,  except  that  each  alternate 
inspection  may  be  replaced  by  a 
functional  flight  check.  This  functional 
flight  check  must  be  performed  by  a 
pilot  holding  a  Category  II  pilot 
authorization  for  the  type  airplane 
checked. 

(3)  A  schedule  that  provides  for  the 
performance  of  bench  checks  for  each 
listed  instrument  and  item  of  equipment 
that  is  specified  in  J  2(a)  within  12 
calendar  months  after  the  date  of  the 
previous  bench  check. 

(4)  A  schedule  that  provides  for  the 
performance  of  a  test  and  inspection  of 
each  static  pressure  system  in 
accordance  with  Appendix  E  to  Part  43 
of  this  chapter  within  12  calendar 
monlhs  after  the  date  of  the  previous 
te-it  and  inspection. 

(5)  The  procedures  for  the 
performance  of  the  periodic  inspections 
and  functional  flight  checks  to 
determine  the  ability  of  each  listed 
instrument  and  item  of  equipment 
specified  in  §  2(a)  of  this  appendix  to 
perform  as  appro\cd  for  Category  II 
operations,  including  a  procedure  for 
recording  functional  flight  checks. 

(6)  A  procedure  for  assuring  that  the 
pilot  is  inform.ed  of  all  defects  in  listed 
instruments  and  items  of  equipment. 

(7)  A  procedure  for  assuring  that  the 
condition  of  each  listed  instrument  and 
item  of  equipment  upon  which 
maintenance  is  performed  is  at  least 
equal  to  its  Category  II  approval 
condition  before  it  is  returned  to  service 
for  Category  II  operations. 

(8)  A  procedure  for  an  entry  in  the 
maintenance  records  required  by  §  43.9 
of  this  chapter  that  shows  the  date, 
airport,  and  reasons  for  each 
discontinued  Category  II  operation 
because  of  a  malfunction  of  a  listed 
instrument  or  item  of  equipment. 


(b)  Bench  check.  A  bench  check 
required  by  this  section  must  comply 
with  this  paragraph. 

(1)  It  must  be  performed  b\  a 
certificated  repair  station  holding  one  of 
the  following  ratings  as  appropriate  to 
the  equipment  checked: 

(i)  An  instrument  rating, 
(ii)  A  radio  rating. 

(iii)  A  rating  issued  under  Subpart  D 
of  Part  145. 

(2)  It  must  consist  of  removal  of  an 
instrument  or  item  of  equipment  and 
performance  of  the  following: 

(i)  A  visual  inspection  for  cleanliness. 
impending  failure,  and  the  need  for 
lubrication,  repair,  or  replacement  of 
parts; 

(ii)  Correction  of  items  found  by  that 
visual  inspection;  and 

(iii)  Calibration  to  at  least  the 
manufacturer's  specifications  unless 
otherwise  specified  in  the  approved 
Category  II  manual  for  the  airplane  in 
which  the  instrument  or  item  of 
equipment  is  installed. 

(c)  Extensions.  After  the  completion  of 
one  maintenance  cycle  of  12  calendar 
months,  a  request  to  extend  the  period 
for  checks,  tests,  and  inspections  is 
approved  if  it  is  shown  that  the 
performance  of  particular  equipment 
justifies  the  requested  extension. 

Discussion.  No  public  comments  were 
received  for  Appendix  A.  However,  the 
FAA  proposes  to  amend  §  1(a)  of 
Appendix  A  by  changing  the  words 
"General  Aviation  District  Office"  to 
"Flight  Standards  district  office."  This 
change  would  permit  more  flexibility  for 
applicants  by  not  restricting  them  to 
General  Aviation  District  Offices  only. 

Appendix  B — Authorizations  To  Exceed 
Mach  1(§  91.817) 

Section  1  Application. 

(a)  An  applicant  for  an  authorization 
to  exceed  Mach  1  must  apply  in  a  form 
and  manner  prescribed  by  the 
Administrator  and  must  comply  with 
this  appendix. 

(b)  In  addition,  each  application  for  an 
authorization  to  exceed  Vlach  1  covered 
by  5  2(a)  of  this  appendix  must  contain 
all  information  requested  by  the 
Administrator  necessary  to  assist  him  in 
determining  whethei*  the  designation  of 

a  particular  test  area  or  issuance  of  a 
particular  authorization  is  a  "major 
Federal  action  significaily  affecting  the 
quality  of  the  human  environment" 
within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1964  (42 
U.S.C.  4321  et  seq.),  and  to  assist  him  in 
complying  with  that  act  and  with  related 
Executive  Orders,  guidelines,  and  orders 
prior  to  such  action. 
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(c)  In  addition,  each  application  for  an 
authorization  to  exceed  Mach  1  covered 
by  S  2(a)  of  this  appendix  must 
contain — 

(1)  Information  showing  that 
operation  at  a  speed  greater  than  Mach 
1  is  necessary  to  accomplish  one  or 
more  of  the  purposes  specified  in  §  2(a) 
of  this  appendix,  including  a  showing 
that  the  purpose  of  the  test  cannot  be 
safely  or  properly  accomplished  by 
overocean  testing; 

(2)  A  description  of  the  test  area 
proposed  by  the  applicant,  including  an 
environmental  analysis  of  that  area 
meeting  the  requirements  of  paragraph 
(b)  of  this  section:  and 

(3)  Conditions  and  limitations  that 
will  ensure  that  no  measurable  sonic 
boom  overpressure  will  reach  the 
surface  outside  of  the  designated  test 
area. 

(d)  An  application  is  denied  if  the 
Administrator  finds  that  such  action  is 
necessary  to  protect  or  enhance  the 
environment. 

Section  2.  Issuance. 

(a)  For  a  flight  in  a  designated  test 
area,  an  authorization  to  exceed  Mach  1 
may  be  issued  when  the  Administrator 
has  taken  the  environmental  protective 
actions  specified  in  §  1(b)  of  this 
appendix  and  the  applicnt  shows  one  or 
more  of  the  following: 

(1)  The  flight  is  necessary  to  show 
compliance  with  airworthiness 
requirements. 

(2)  The  flight  is  necessary  to 
determine  the  sonic  boom  characeristics 
of  the  airplane  or  to  establish  means  of 
reducmg  or  eliminating  the  effects  of 
sonic  boom. 

(3)  The  flight  is  necessary  to 
demonstrate  the  conditions  and 
limitations  under  which  speeds  greater 
than  a  true  flight  Mach  number  of  1  will 
not  cause  a  measurable  sonic  boom 
overpressure  to  reach  the  surface. 

(b)  For  a  flight  outside  of  a  designated 
test  area,  an  authorization  to  exceed 
Mach  1  may  be  issued  if  the  applicant 
shows  conservatively  under  paragraph 
(a)(3)  of  this  section  that— 

(1)  The  flight  will  not  cause  a 
measurable  sonic  boom  overpressure  to 
reach  the  surface  when  the  aircraft  is 
operated  under  conditions  and 


limitations  demonstrated  under 
paragraph  (a)(3)  of  this  section:  and 

(2)  Those  conditions  and  limitations 
represent  all  foreseeable  operating 
conditions. 

Section  3.  Duration 

(a)  An  authorization  to  exceed  Mach  1 
is  effective  until  it  expires  or  is 
surrendered,  or  until  it  is  suspended  or 
terminated  by  the  Administrator.  Such 
an  authorization  may  be  amended  or 
suspended  by  the  Administrator  at  any 
time  if  the  Administrator  finds  that  such 
action  is  neoessary  to  protect  the 
environment.  Within  30  days  of 
notification  of  amendment,  the  holder  of 
the  authorization  must  request 
reconsideration  or  the  amendment 
becomes  final.  Within  30  days  of 
notification  of  suspension,  the  holder  of 
the  authorization  must  request 
reconsideration  or  the  authorization  is 
automatically  terminated.  If 
reconsideration  is  requested  within  the 
30-day  period,  the  amendment  or 
suspension  continues  until  the  holder 
shows  why.  in  his  or  her  opinion,  the 
authorization  should  not  be  amended  or 
terminated.  Upon  such  showing,  the 
Administrator  may  terminate  or  amend 
the  authorization  if  he  finds  that  such 
action  is  necessary  to  protect  the 
environment,  or  he  may  reinstate  the 
authorization  without  amendment  if  he 
finds  that  termination  or  amendment  is 
not  necessary  to  protect  the 
environment. 

(b)  Findings  and  actions  by  the 
Administrator  under  this  section  do  not 
affect  any  certificate  issued  under  Title 
VI  of  the  Federal  Aviation  Act  of  1958. 

Discussion.  No  public  comments  were 
received  for  Appendix  B.  Accordingly 
Appendix  B  is  proposed  without  change. 

Appendix  C — Operations  in  the  North 
Atlantic  (NAT)  Minimum  Navigation 
Performance  Specification  (MNPS) 
Airspace 

Section  1.  NAT  MNPS  airspace  is  that 
volume  of  airspace  between  FL  275  and 
FL  400  extendmg  between  latitude  27 
degrees  north  and  the  North  Pole, 
bounded  in  the  east  by  the  eastern 
boundaries  of  control  areas  Santa  Maria 
Oceanic,  Shanwick  Oceanic,  and 
Reykjavik  and  in  the  west  by  the 


western  boundary  of  Reykjavik  Oceanic 
Control  Area,  the  western  boundary  of 
Gander  Oceanic  Control  Area,  and  the 
western  boundary  of  New  York  Oceanic 
Control  Area  excluding  the  area  west  of 
60  degrees  west  and  south  of  38  degrees 
30  minutes  north. 

Section  2.  The  navigation  performance 
capability  required  for  aircraft  to  be 
operated  in  the  airspace  defined  in  §  1 
of  this  appendix  is  as  follows: 

(a)  The  standard  deviation  of  lateral 
track  errors  shall  be  less  than  6.3  NM 
(11.7  Km).  Standard  deviation  is  a 
statistical  measure  of  data  about  a  mean 
value.  The  mean  is  zero  nautical  miles. 
The  overall  form  of  data  is  such  that  the 
plus  and  minus  1  standard  deviation 
about  the  mean  encompasses 
approximately  68  percent  of  the  data 
and  plus  or  minus  2  deviations 
encompasses  approximately  95  percent. 

(b)  The  proportion  of  the  total  flight 
time  spent  by  aircraft  30  NM  (55.6  Km) 
or  more  off  the  cleared  track  shall  be 
less  than  5.3  X 10-'  (less  than  1  hour  in 
1.887  flight  hours). 

(c)  The  proportion  of  the  total  flight 
time  spent  by  aircraft  between  50  NM 
and  70  NM  (92.6  Km  and  129.6  Km)  off 
the  cleared  track  shall  be  less  than 
13X10-*  (less  than  1  hour  in  7,693  flight 
hours). 

Section  3.  Air  traffic  control  (ATC) 
may  authorize  an  aircraft  operator  to 
deviate  from  the  requirements  of 
§  91.705  for  a  specific  flight  if,  at  the 
time  of  flight  plan  filing  for  that  flight, 
ATC  determines  that  the  aircraft  may  be 
provided  appropriate  separation  and 
that  the  flight  will  not  interfere  with,  or 
impose  a  burden  upon,  the  operations  of 
other  aircraft  which  meet  the 
requirements  of  §  91.705. 

Discussion.  No  public  comments  were 
received  on  Appendix  C.  However,  a 
change  to  Section  1  of  Appendix  C  is 
proposed  to  reflect  the  latest  definition 
of  the  NAT  MNPS  airspace. 

2.  By  amending  Parts  1,  21,  43.  45,  47. 
61,  63,  65,  91,  93,  99,  121,  133,  135.  137 
and  141  of  the  Federal  Aviation 
Regulations  by  removing  the  references 
to  current  Part  91  provisions  and 
substituting  for  them  references  to  the 
revised  Part  91  provisions  as  follows: 


Rule 

Deletion 

Substrtutlon 

Pan  1: 

Section  1.1  (Operate) 

"§  91.10  of  this  chapter" 

"§91.13" 

"§91.15" 

"§91.317  of  this  chapter" 
"§91.317  of  this  chapter" 
"§91.317  of  this  chapter" 

Part  21: 

SFAR    No.   29-2  in   Part   21    of   this 

••§91.23(3)" 

chapter. 
Section  21, 81  (a) 

"§91.41  of  this  chapter" 

"§  91.41  of  this  chapter" 

Section  21.83(a) 

Section  21 .83(b) 

••§  91.41  of  this  chapter" 

V 
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Rule 


Section  21  85(f)  ... 
Section  21  221(a)(2). 


221(e) 

223(a)(2). 

223(f) 

225(a)(2). 


Section  21. 

Section  21. 

Section  21. 

Section  21. 

Section  21  225(e)., 
Part  23: 

Appendix  G 

Pari  25: 

Appondix  H , 

Pan  27 

Appendix  A 

Part  29. 

Appendix  A 

Part  31: 

Appendix  A 

Part  33: 

Appendix  A 

Part  35: 

Appendix  A 

Part  36 

§36  1563(b) 

Part  43 

Section  43  5(a)(4) 

Section  43  9(a)(5) 

Section  43.13(d) 

Section  43.13(d)(1).... 

Section  43  13(d)(2) ....._. 

Section  43  13(d)(3) 

Section  43  13(d)(4) 

Section  43  313(d)(5) 

Section  43  16 

Appendix  E 

Appendix  F 

Part  45 

Section  45.22(a)(3)(ii) 


Part  47: 

Section  47  9(f)(l)(i)... 
Part  61 

Section  61  15(b) 

Section  61  118(d)(5). 

Section  6 M  53(a) 


Pan  63: 
Section 

Part  65 
Section 

Part  71: 
Section 

Part  93 

Section 
Section 
Section 
Section 

Part  99 

Section 

Section 

Section 
Section 

Section 
Section 
Section 
Section 
Part  121: 
Section 
Section 
Section 


63  I2(bj 
65  12(b). 
71  17(a)., 


93  111 

93  113 

93  183(b)(3). 
93  199(c) 


99  li(b)il). 

99  11(b)(2). 

99.13(b)(1). 
99  13(b)(2). 


39  17(a) 

99  25(a)(1). 

9927(a) 

99  31  


121  1(f).. 
121.15... 
121  207. 


Deletion 


Substrtution 


"§91  41  of  this  Chapter 
'■§91.41  of  this  chapter' 

"§  91.41" 

"§91.41  of  this  Chapter" 
"§91.41  of  this  chapter 
"§91  41  of  this  chapter" 
"§91  41  of  this  chapter" 


§91  317  of  this  chapter" 
"§  91  317  of  this  subchapter" 
■•§91. 317" 

"§  91.317  of  this  chapter  ■ 
•§  91  317  of  this  chapter 
"§91  317  of  this  chapter" 
"§  91  317  of  this  chapter" 


9^  '63 5  91  403 


"§91  163-.., 
"§9V163"... 
"§91  163".., 


"§9i  163". 
"§91  163". 
"§91  163". 


"§91  403 
"§91  403 
"§91  403 
§  91  403 
■§  91  403  ■ 
■§  91  403" 


'■§  91  56" ; ^  9 .  g  1  5 


"§91, 

"§91 

"§91 

"(§91 

"(§  91 

"(§91 

"(§91 

"(§91 

"§91 

"§91 

"§91 


31  of  this  chapter" 

217  of  this  chapter" 

217  of  this  chapter" 

217(b)(1)  of  this  chapter)"., 
217(b)(2)  of  this  chapter)"., 
217(b)(3)  of  this  chapter)"., 
217(b)(4)  of  this  chapter)"., 
217(b)(5)  of  this  chapter)"., 

217(6)   , 

170" 


177  of  this  Chapter",, 


"§91.9  of  this  chapter" 
"§91  409  of  this  chapter" 
"§91  409  of  this  chapter" 
"(§91  409(f)(1)  of  this  chapter)" 
"(§  91.409(f)(2)  of  this  chapter)" 
"(§91  409(f)(3)  of  this  chapter)" 
"§(  91  409(f)(4)  of  this  chapter)" 
■(§  91  409(f)(5)  of  this  chapte')" 
'■§91  409" 
§91.411" 
■§  91  413  of  this  chapter' 


"§9i  83  01  this  chapter' 


§91  153    and    9i  i69    o*    this 
chapter" 


"§  91  I73ia)(2)(i)" 5  91  4i7(a)(2)(i)" 


"§  91.12(a)  of  this  chapter" . 
"§  91,169  of  this  chapter".... 
"§§91.1  thru  91  9" 


"§91, 12(a)  of  ths  chapter' . 
"§  91.12(a)  of  this  chapter'. 
"§9l  "25  of  this  chapter".,,. 


"§91  ■'07  of  th^s  chapter"., 
"§91.107  of  this  chapter'.. 

"§91.24" 

"§91.127  of  this  chapter".., 


"§91  83  of  t^ls  cr^aprer" 


'§  91,e3(a)(1)  thru  (7)  of  this  chapter" 


■§91  63  of  tn.s  chapter" 

'§  91  63(3)1'')  thru  (7)  of  this  chapter" 


■§91.125  of  this  chapter" 
■§91.125  of  this  chapter" 
■§91.75  of  this  chapter",. 
•§91  127  of  this  chapter" 


■§91  59^  

'§9i.i2ia)  of  this  chapter" 
•§91,41" 


■■§  91  19(a)  of  this  chapter 
■■§  91  409  of  this  chapter" 
"^?91  1,      91  3,      91  5,      91  11, 

91  13.  91  193  91  103,  91  189. 

91  105' 

'  §  91.19(a)  of  this  chapter" 
■  §  91  19(a)  of  this  chapter'^ 
■■§  91  183  o<  this  chapter^' 

"§91  157  of  this  chapter" 

•  §  91.157  of  this  chapter" 
"§91.215^^ 

■■§  91  185  of  this  chapter 

"§  91.153    and    §  9i  i69    of   this 

chapter  ■ 
'■§  91.153(a)(1)    thrj    (7)    o(    this 

chapter^ 
•'§91,169  of  this  chapter^' 
■§91  153(a)(1)    thpj    (7)    of    this 

chapter^^ 
•■§  91,183  of  this  chapter" 

•  §  91  183  of  this  chapter  ■ 
"§  91.123  Of  this  chapter" 
■§91  185  of  this  chapter" 

'§91  321' 

"§  91  19(a)  of  this  chapior^^ 

"§  91  317" 
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Rule 


Deletion 


Sec  two 
Section 
Section 
Section 
Section 

Part  125 
Section 
Section 
Section 

Part  127: 
Section 
Section 
Section 

Pari  133: 
Section 

Part  135: 
Section 
Section 
Sectwn 
Section 
Section 
Section 

Part  137: 
Section 
Section 
Section 

Pan  141: 
Section 
Section 
Section 


121.579(b)(1)... 
121.579(b)(2),.. 

121.649(c) 

121  657(a) 

121.667(b) 

125.23(b) 

125  39 

125  329(c) 

127  1(b) 

127  22 

127  85 

133  14 

135  1(b)(10) 

135.3(b) 

135,41 „.. 

135.71 

135,93(0) 

135,21 1(a)(2).., 

137,23 

137,43(0 

137.53(c)(it) 

141.18 

14l.41(aK1)(iii) 
I4l.4l(a)(2)(ui) 


§9 
§9 
§9 
§9 
§9 

§9 
§9 
§9 

§9 
§9 
§9 

§9 

§9 
§9 
§9 
§9 
§9 
§9 

§9 
§9 
§9 

§9 
§9 
§9 


105  of  this  chapter"., 
105  of  this  chapter". 
105  of  this  chapter". 

79" 

83" 


1(c)  of  this  chapter" ^, 

12(a)  of  this  chapter"  ....i.. 
105  o(  this  chapter".... 


59" 

12(a)  of  this  chapter" 
41  of  this  chapter".... 


12(a)  of  this  chapter". 


59" 

1  (c)  of  this  chapter" .. 
1 2(a)  of  this  chapter" 
169  of  this  chapter"... 
105  of  this  chapter"... 
1 16(f)  of  this  chapter" 


12(a)  of  this  chapter"  ., 
107(e)  of  this  chapter" 
217  of  this  chapter",, 

12(a)  of  this  chapter' 
33  of  this  chapter".... 
33  of  this  chapter".... 


t: 


Substitution 


"§9 
"§9 

"§9 
"§9 
■•§9 

"§9 

"§9 
"§9 

"§9 
"§9 
"§9 

"§9 

"§9 
"§9 
"§9 
"§9 
"§9 
"§9 

"§9 
"§9 
"§9 

••§9 
"§9 
"§9 


1 55  of  this  chapter" 

1 55  of  this  chapter" 

155  of  this  chapter" 

119" 

153  and  91,169" 

703(b)  of  this  chapter" 
19(a)  of  this  chapter" 
155  of  this  chapter" 

321" 

19(a)  of  this  chapter" 

317  of  this  chapter" 

19(a)  of  this  chapter" 

32V 

703(b)  of  this  chapter" 
19(a)  of  this  chapter" 
409  of  this  chapter" 
1 55  of  this  chajjter" 
175(f)  of  this  chapter" 

19(a)  of  this  chapter" 
157(e)  of  this  chapter" 
409  of  this  chapter" 

19(a)  of  this  chapter" 
205  of  this  chapter" 
,205  of  this  chapter" 


{Sees  307.  313(a).  402.  601.  602.  603.  902,  1110, 
and  1202  of  the  Federal  Aviation  Act  of  19,58. 
as  amended  (49  U.S.C.  1348,  1354(a).  1372. 
1421,  1422.  1443.  1472.  ISIO  and  1522);  49 
U.S.C.  106(g)  (Re\'ised  Pub  L  97-449,  |anuMrv 
21.  198;)]:  and  14CKR  11,45) 

Conclusion 

The  reporting  and  recordkeeping 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (or  the  Bureau 
of  the  Budget,  its  predecessor  agency). 
The  citations  approving  the  various 
reporting  and  recordkeeping 
requirements  in  this  notice  will  be 
inserted  in  the  iTile  before  any  final 
rulemaking  action  is  taken. 

The  FAA  has  determined  that  this 
document  is  not  considered  major  under 
Executive  Order  12291  or  significrr.t 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 


FR  11034:  February  26,  ig^Q),  It  proposes 
only  four  minor  substantive  changes, 
three  of  which  will  provide  benefits  with 
no  additional  costs  to  the  aviation 
public.  The  fourth  will  impose  negligible 
costs  which  are  substantially 
outweighted  by  the  benefits  provided. 
Other  proposed  amendments  provide 
general  benefits  by  deleting  obsolete 
requirements,  rela,xing  certain  operating 
and  flight  rule  requirements.  up(iating 
equipment  requirements,  and  updating 
and  clarifying  the  text.  Under  the 
provisions  of  Executive  Order  12291,  its 
implementation  will  not  have  a  major 
economic  effect  on  consumers, 
industries,  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions.  There  would  be  no  significant 
effects  on  competition,  employment, 
investment,  productivity,  innovations,  or 
on  the  ability  of  US  -based  enterpnses 


to  compete  with  foreign-based 
enterprises  and  domestic  or  import 
markets.  As  discussed  in  the  preamble.  I 
certify  that  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  this  proposal, 
if  enacted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  total 
projected  cost  of  this  rule  may  be  found 
in  the  draft  regulatory  evaluation 
contained  in  the  public  docket,  a  copy  of 
the  evaluation  may  be  obtained  by 
contacting  the  individual  named  in  the 
"FOR  FURTHER  INFORMATION  CONTACT" 
paragraph. 

Issued  in  VVas)iington.  D,C  .  on  December 
13.  1984, 
Donald  O,  Engen. 

Admitustrator 

|FR  Doc,  85-6208  Filed  3-19-85;  8;45  am) 
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DEPARTMENT  OF  EDUCATION 


Pell  Grant  Program 

agency:  Depdrtment  of  Education. 

ACTION:  Notice  of  deadline  dates  for 
receipt  of  applications,  reports,  and 
other  documents  under  the  Pell  Grant 
Program  for  the  1984-85  award  year. 

summary:  The  Secretary  announce.s  the 
deadline  dates  for  the  receipt  of 
documents  from  persons  applying  for 
financial  assistance  under,  and  from 
institutions  participating  in.  the  Pell 
Grant  Program  during  the  19fi4-«5  award 
year. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Pell  Grant  Program  is  to 
assist  students  in  the  continuation  of 
their  training  and  education  at  the 
postsecondary  le\el  by  providing 
financial  aid  to  help  pay  for  their 
educational  costs.  Authority  for  the  Pell 
Grant  Program  is  contained  in  section 
411  of  the  Higher  Education  Act  of  1965, 
as  amended  (20  U.S.C.  1070a).  The 
regulations  for  the  Pell  Grant  Program 
was  codified  in  34  CFR  Part  690. 

Determination  of  E.vpected  Family 
Contribution 

Ai  H  pit-requisite  to  receiving  a  Pell 
Grant,  each  applicant  is  responsible  for 
submitting  to  an  institution  of  higher 
education — or  to  the  Secretary  of 
Education  ifi  the  case  of  institutions 
under  the  Alternate  Disbursement 
System  (.^DA)— a  valid  Student  Aid 
Report  (S.-\R)  that  states  the  amount  of 
the  student's  expected  family 
contribution  (referred  to  on  the  S.AR  as  a 
student  aid  index)  and  the  information 
used  in  calculating  that  amount. 
Consequently,  each  applicant  must  first 
submit  to  a:i  agency  listed  in  Table  I  of 
this  notice  his  or  her  application  for 
determining  the  expected  family 
contribution.  That  application — referred 
to  in  this  notice  as  the  original 
application — must  be  submitted  on  one 
of  the  forms  shown  in  Table  I  and 
received  by  the  designated  agency  at  the 
agency's  address  no  later  than  the 
deadline  date.  May  1,  1985.  shown  in 
Table  I. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  1840- 
01.32] 


Table  I  —Deadline  Date  for  Receipt  of 
Application  Forms  for  Determining  Ex- 
pected Family  Contribution  May  1,  1985 


Type  ot  tofm 


Address  lor  submsson 


Appiicalion  lor  Federal  Stu- 
dent Aid  (AFSA) 

Speoal  CorxJition  Applica- 
tion tor  Federal  Student 
Aid 

Family  Finanoal  Staten->ent 
(FFS) 

Financial  Aid  Form  (FAF) 


Pennsylvania  Higher  Edu 
cation  As^stance 

Agency  (PHEAA) 

Student  Aid  Application  lor 
Calilornia  (SAAC) 


Federal  Student  Aid  Programg. 

PC    Bo>   J101     Iowa   Oty. 

Iowa  52244 
Federal  Student  Aid  Programs. 

PC     Box    4102    lowe    Dly 

Iowa  52244 
ACT    Student    Need    Anatyss 

Services.    P  O     8o«     1000. 

Iowa  CiN  lA  52243 
CaHege    Scf>oia'S/np    Service 

Box      2700,      Pnncelon       NJ 

0«541.   or   College    Scholar 

$nip      Service.      Bo«      3*tO. 

BerVetey,  CA  94701 
Pernsytvania  Higher  Education, 

Assistance  Agency   F  O   Box 

3'57.  MamsOurg.  PA  17105 
College    Scholarship    Service. 

Box  70.  Berkeley.  CA  94701 


(34  CFR  690.12) 


Other  Documents 


Once  an  applicant  has  filed  his  or  her 
original  application,  additional 
information  may  be  necessary.  In  some 
cases  the  agency  receiving  the  original 
application  (the  processing  agency]  may 
request  the  information.  In  other  cases, 
the  applicant  is  responsible  for  initiating 
a  request  that  additional  or  alternative 
information  be  considered. 

The  type  of  information  and  the  forms 
to  be  used  to  report  that  information  are 
listed  in  Table  11  of  this  notice.  Each 
category  designates  an  address  to  which 
the  specified  information  or  request 
must  be  sent,  and  the  deadline  date  by 
which  that  information  or  request  must 
be  received  at  that  address.  The 
following  explains  each  category: 

Category  1 — If  an  original  application 
is  incomplete,  the  Secretary  will  send  a 
correction  application  to  the  applicant. 
In  addition,  if  an  applicant  has 
misreported  his  or  her  dependency 
status  on  the  original  application,  the 
applicant  has  the  responsibility  for 
requesting  a  correction  application 
either  from  the  processing  agency  or 
through  the  financial  eid  administrator. 
The  correction  application  must  be 
returned  to  the  appropriate  address 
listed  in  Table  II  and  received  at  that 
address  no  later  than  the  deadline  date, 
luly  15,  1985,  shown  iB  Table  II. 

Category  2 — If  an  edit  check  causes 
the  Secretary  to  return  an  SAR  to  an 
applicant  for  verification  of  correct 
information  on  the  SAR,  that  S.AR.  with 
the  verification  statement  checked — if 
appropriate — must  be  returned  te  the 


appropriate  address  listed  in  Table  II 
and  received  at  that  address  no  later 
than  the  deadline  date.  July  15.  1985. 
shown  in  Table  II. 

Note. — This  verification  of  correct 
information  is  different  from  a  request  for 
validation,  explained  elsewhere  in  this 
notice. 

Category  3 — If  an  applicant  wishes  to 
have  his  or  her  student  aid  index 
recomputed — because  of  a  clerical  or 
arithmetic  error  or  because  of 
extraordinary  circumstances  as 
described  in  §  690.39(c)  or  §  690.48(c)  of 
the  regulations  for  the  Pell  Grant 
Program — the  applicant  may  request  a 
recomputation  of  the  index.  In  addition, 
if  the  applicant  w-ishes  to  corded 
misreported  data  on  the  S.\R  he  or  she 
may  do  so.  These  requests  must  be  on 
the  SAR.  sent  to  the  appropriate  address 
listed  in  Table  II,  and  received  no  later 
than  the  deadline  date,  July  15.  1985, 
shown  in  Table  II. 

Category  4 — If  an  applicant  wishes  to 
receive  a  duplicate  SAR.  the  applicant 
may  write  or  call  one  of  the  addresses  or 
phone  numbers  listed  in  Table  II.  A 
written  request  must  be  received  at 
either  address  no  later  than  the  July  15. 
1985  deadline  date.  All  telephone 
requests  must  also  be  made  no  later 
than  July  15. 1985. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number— Application 
1840-0110  and  Special  Condition  Form  184(V- 
0111). 

Students  Enrolled  in  Institutions  Under 
the  Alternate  Disbursement  System 
(ADS) 

In  order  to  receive  a  Pell  Grant 

payment,  the  applicant  who  attends  an 
institution  participating  in  the  Pell  Grant 
Program  under  the  Alternate 
Disbursement  System  must  submit  a 
completed  ED  Form  304  and  Part  3 
(Payment  Document  Portion)  of  the  valid 
SAR  to  the  appropriate  address  listed  in 
Table  II  of  this  notice.  The  required 
documents  must  be  received  at  that 
address  no  later  than  the  appropriate 
deadline  date  specified  in  this  notice. 

If  a  student  must  submit  an  additional 
or  corrected  request  for  payment,  that 
request  must  be  made  on  ED  Form  304- 
1,  submitted  to  the  appropriate  address 
listed  in  Table  II.  and  received  at  the 
address  no  later  than  the  deadline  date. 
August  26, 1985.  shown  in  Table  II. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  1840- 
0008) 
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Table  ll.— Deadline  Dated  for  Receipt  of  Other  Documents 


Type  ot  f(xni 


CorrocwoT  AptHicaton 
(Calego'V    1  h- Appl<cal>on   lor   Federal   ttuoent   aid 
co"ect>or  application 

veritication  ot  Inlofmation 
(Category  2)— Raquest  tof  venftcalKHi  ol  corrected 
mtormation 

Recomputations  and  Corrections 
(Category  3)— Request  tor  C)  Recomputalic  ol  a 
student  aid  ir>de»  because  o<  aerK*  v  anttimetic 
errors-  Or  tjecaus*  o(  extraordinary  circumstances 
as  described  m  8  690  39(cl  and  690  48101  ot  tt<« 
Pell  Gram  program  regolationa,  (2)  corection  or 
mtsreponeo  data 


Address  tor  submission 


Deadiirw  dale 


Fede*  Student  Aid  Programs.  PO  Boi  «103,  Iowa  |  July  IS.  1985 
City.  Iowa  S2244 


(Category 
phone 


[Xiplicale  SAR 
4)— Request    m    wnting 


or    request    by 


Federal  Student  Aio  Programs  P  O  Bo>  4103.  Iowa 
City   iowa  52244 

Federal  Student  Aid  Programs.  PO  Boi  4i03.  lowa 
City   lowa  52244 


'  FederaJ  Student  Aid  Programs.  PO  Bo>  4106.  lowa 
Ciiy   lowa  52244   (3 i9i  337-3738 
Federal  Student  Firanciai  AkJ  Program*.  PC    Bo> 
84   Washington.  DC  20044.  (30-^  i  984-4070 


Do 


Do 


ADS  ForiYls 

ED  Form-304  imtiai  Request  tor  Payment.  Pad  3  ot 
SAR  (Pavrnent  Document)  and  a  copy  ol  the 
siudem  s  financial  aid  transcript  304/1  (i*  applies 
tilel 

ED  Form- 304 -I  Additional  and  or  corrected  re- 
quest lor  payment 


ADS  Payment  Processing  Center.  P  0    Bon  8547. 
&ive<  Spiiig   Maryland  20907 


ADS  Pav">eni  Processing  Center    P  O    Bo«  8547. 
Silver  Spring  Maryland  209C7 


Do 
Do 


Do 


Aug  26.  1985 


(34  CFR  690.14,  690.61  and  690.95) 

Note.— ED  Forms  304  and  304-1  do  not 

apply  to  students  enrolled  in  institutions  that 
particpate  in  the  Pel!  Grant  Program  under 
the  Regular  Disbursement  System  (RDS) 

Note.— Although  the  Pell  application 
processing  site  will  accept  and  process 
corrections  through  |i;ly  15.  1985,  this  does 
not  extend  the  deadline  by  which  the  student 
must  submit  his/her  valid  SAR  to  the 
financial  aid  office.  If  the  student  does  not 
give  the  financial  aid  office  a  valid  SAR. 
showing  he/she  is  eligible  (an  SAl  between  0 
and  1700).  by  his/her  last  date  of  enrollment 
or  June  30.  1985.  whichever  is  earlier,  he/she 
will  not  be  eligible  for  an  award  payment. 

Verification  (Validation)  Procedures  and 
Deadline  Dates 

The  information  provided  on  an 
application  and  included  on  an  SAR 
may  be  subject  to  verification 
(validation).  In  that  case,  in  order  to 
receive  a  Pell  Grant  award  for  the  1984- 
85  award  year,  the  applicant — and  his  or 
her  parents,  if  applicable — must  submit 
the  necessary  verification  documents  in 
accordance  with  the  following 
validation  procedures.  The  documents 
must  be  received  no  later  than  the 
deadline  date  specified  below  and  does 
not  conflict  with  nor  supersede  the 
deadline  dates  specified  in  Tables  I  and 
II  of  this  notice. 

Regular  Disbursement  System 

Verification  (validation)  of 
Information  on  Application.  If  an 
applicant  is  selected  to  have  the 
information  on  his  or  her  application 
verified  under  the  validation  procedures, 
and  if  the  applicant  attends  an 
institution  that  participates  in  the  Pell 
Grant  Program  under  the  Regular 


Disbursement  System  (RDS),  he  or  she 
must  complete  the  entire  validation 
process  as  noted  below  within  60  days 
from  his  or  her  last  day  of  enrollment  or 
August  15, 1985,  whichever  comes  first. 

In  order  to  complete  the  entire 
validation  process,  the  applicant  must 
complete  all  4  of  the  following  steps — 

(1)  Submit  all  requested  verification 
documents  to  his  or  her  institution; 

(2)  Make  all  necessary  corrections  on 
Part  2  of  the  SAR. 

(3)  Submit  the  corrected  SAR  (Part  2) 
to  the  Department  of  Education's 
processing  center  at  the  address 
indicated  in  the  lower  left  hand  corner 
on  the  back  of  Part  2;  and 

(4)  Resubmit  the  corrected/ 
reprocessed  SAR  to  the  institution. 

Alternate  Disbursement  System 

Verification  (Validation/  of 
information  on  application.  If  an 
applicant  is  selected  to  have  the 
information  on  his  or  her  application 
verified  under  the  validation  procedures 
and  the  applicant  attends  an  institution 
that  participates  in  the  Pell  Grant 
Program  under  the  Alternate 
Disbursement  System  (ADS),  he  or  she 
must  submit  the  requested  documents  as 
specified  below.  An  applicant 
undergoing  validation  who  leaves 
school  because  of  graduation, 
withdrawal  or  completion  of  an 
academic  term  has  60  days  from  his/her 
last  day  of  enrollment  or  August  15, 
1985.  whichever  comes  first  to  complete 
the  entire  validation  process  which  ends 
with  submission  of  a  corrected/ 
reprocessed  valid  SAR  to  the  ADS 
institution. 


If  the  ADS  institution  conducts  the 
verification,  the  applicant  must.  (1) 
Submit  the  requested  documents  along 
with  all  three  copies  of  the  SAR  to  the 
institution,  (2)  correct  any  inaccurate 
information  reported  on  the  SAR.  (3) 
sign  and  resubmit  the  SAR  with 
corrections  to  the  Department  of 
Education's  Processing  Center  in  Iowa 
City,  Iowa  by  the  deadline  date 
established  for  correcting  a  Student  Aid 
Report,  and  (4)  submit  the  corrected/ 
reprocessed  SAR  received  from  Iowa 
City  to  the  institution. 

If  the  Department  of  Education 
conducts  the  verification,  the  applicant 
must:  (1)  Correct  any  inaccurate 
information  reported  on  the  S.AR.  if 
requested  by  the  Department  of 
Education  or  the  institution.  (2)  sign  and 
submit  all  three  parts  of  his  or  her  SAR 
along  with  requested  documents  to:  ADS 
Validation.  P.O.  Box  23967.  Washington. 
D.C.  20024,  (3)  submit  the  corrected/ 
reprocessed  SAR  received  from  the 
Depart.ment  of  Education  to  the 
institution. 

Receipt  of  Payment 

•   If  a  student  s  SAR  was  validated  on  or 
before  [une  15.  1985: 

(a)  The  student's  completed  ED  Form 
304  and  validated  SAR  must  be  received 
at  the  ADS  processing  site  on  or  before 
July  15.  1985;  and 

tb)  All  corrections  to  prior  payment 
requests  and/or  additionn!  payment 
requests  (completed  304-1  forms)  must 
be  received  by  August  26,  1985. 

If  a  student's  SAR  was  validated  on  or 
after  June  16.  1985: 

(a)  The  student's  completed  ED  Form 
304  and  validated  SAR  must  be  received 
at  the  ADS  processing  site  within  30 
days  of  the  SAR  validation  date,  or 
September  30. 1985,  whichever  come 
first;  and 

(b)  All  corrections  to  prior  payment 
requests  and/or  additional  payment 
requests  (completed  304-1  forms)  must 
be  received  within  30  days  after  the 
processing  date  shown  in  Section  1  of 
the  304-1. 

(34  CFR  690.77) 

Institutional  Payment  Summary  (IPS) 

An  institution  participating  in  the  Pell 
Grant  Program  under  the  Regular 
Disbuseftient  System.  (RDS)  is  required 
as  of  the  1984-85  awa.fd  year,  to  provide 
the  Secretary  with  Institutional  Payment 
Summary  (IPS)  documents  Two  copies 
of  the  IPS  document  m.ust  be  submitted 
to— Pell  Grant  Program.  P  0  Box  1400. 
Merrifield,  Virgintu  22116-1400.  both 
with  an  original  handwritten  signature 
of  the  institutional  administrator 
officially  responsible  for  the  accuracy 
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and  completeness  of  the  IPS.  An  IPS 
document  must  be  submitted  to  the 
above  noted  address  at  least  once  in 
each  of  the  three  (3)  required  rrporting 
periods/quarters. 

Table  III— Deadline  Dates  for  Receipt  of 
Institutional  Payment  Summary  (IPS) 
Documents 


Reporting  panod*  m  quarlen 


Oeadht^  date 


Oct  1.  1964  through  Dec  31,  1984  Dec  31.  1964 

Jan    1,  1985  through  Mar  31.  1985 Apr    1.  1965 

Apr   1.  1985  Ihrough  Juna  30.  1965   j  July  1.  1985 


However,  for  the  quarters  ending 
September  30,  1984,  and  September  30, 
1985,  an  institution  may,  but  ntjud  not, 
submit  IPS  documents.  An  institution 
may  submit  an  IPS  document  as  often  as 
necessary  during  a  quarter,  but  no  later 
than  deadline  dates  shown  in  Tcible  III. 
(34  CFR  690.74  and  690.82) 

Failure  of  an  institution  to  comply 
with  these  requirements  may  result  in 
the  initiation  of  a  proceeding  to  fine, 
suspension,  limitation,  or  termination  of 
the  institution  in  accordance  with 
Subpart  G  of  the  Student  Assistanco 
General  Provisions  regulations  in  34 
CFR  Part  668, 

(Approved  by  the  Office  of  .Vldn.iycment  diid 
Budget  under  O.VtB  Control  Number  IPS  Form 
1840-0540) 

Submission  of  Student  Aid  Reports  by. 
Institutions  to  the  Secretary 

As  required  by  34  CFR  690.83, 
institutions  must  submit  1984-85  Studt-nt 
Aid  Report  Payment  Documents  to  the 


Secretary  of  Education  by  Deci^mber  31. 
1985.  Student  Aid  Reports  and  Siudrnl 
Eligibility  Reports  for  years  prior  to 
1984-85  must  also  be  submitted  to  the 
Secretary  by  December  31.  1985. 

Institutions  will  not  be  permitted  to 
adjust  their  Pell  Grant  accounts  after 
December  31,  1985  for  1984-85  or  any 
award  years  prior  to  1984-85  except 
under  the  following  circumstances: 

•  Adjustments  are  required  after  a 
program  review  of  the  institution's 
records  by  an  official  or  employee  of  the 
Department  of  Educa  tion. 

•  Adjustments  are  required  by  an 
audit  conducted  under  the  requirements 
of  34  CFR  690.84. 

•  The  institution  is  required  to  adjust 
a  students  award  because  of  a  court 
order. 

•  The  institution  discovers  that  a 
student  has  been  overpaid. 
Adjustments  can  be  made  in  above 
circumstances  by  contacting  an  areas 
desk  representative  at  (202)  245-1271. 
Note  that  an  adjustment  cannot  be  made 
for  an  underpayment  discovered  by  an 
institution  after  December  31.  If  an 
institution  discovers  an  underpayment, 
and  submits  to  the  Secretary  1984-85 
SAR  Paym.ent  Documents  or  SARs  for 
years  prior  to  1984-85.  thnt  institution 
will  not  receive  additional  Pell  Grant 
Funds.  This  deadline  has  been 
established  to  permit  an  orderly  closing 
of  accounts  from  previous  years. 

Application  Forms  and  Information 

Student  aid  application  forms, 
correction  application  ornis,  and 


information  brochures  may  be  obtained 
through  college  and  university  financial 
aid  administrators,  Educational 
Opportunity  Center  counselors,  or  by 
writing  to:  Federal  Student  Aid 
Progr.i.-^is.  P.O.  Bo.x  84.  Washington,  D.C. 
20044. 

Applicable  Regulations 

The  regulations  applicable  to  this 
program  are  the  Pell  Grant  Program 
regulations  in  34  CFR  Part  690  as 
published  in  the  Federal  Register  on 
March  15.  1985  (50  FR  1071&-10731).  and 
the  Student  Assistance  General 
Provisions  regulations  in  34  CFR  Part 
668. 

FOR  FURTHER  INFORMATION 
contact:  Ms.  Gail  L.  Cornish,  Pell 
Grant  Program  Specialist,  Policy 
Section,  Pell  Grant  Branch,  Division  of 
Policy  and  Program  Development.  Office 
of  Student  Financial  Assistance,  Office 
of  Postsecondary  Education,  400 
Maryland  Avenue,  SW..  [ROB-3,  Room 
4318).  Washington,  D.C,  20202. 
Telephone  (202)  472-4300. 

(20  U,S.C.  1070a) 

(Catalog  of  Federal  Domestic  Assistance  No 
84.063.  Pell  Grant  Program) 

D.,!ed:  M.;rch  15,  1985. 
Edward  M.  Elmendorf, 

Assistcwt  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  85-6658  Filed  3-l»-a5;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Offtc*  Of  Special  Education  and 
R«habilitativ«  Services 

34  CFR  Part  324 

Research  in  Education  of  the 
Handicapped 

agency:  Department  of  Education. 
ACnow:  Notice  of  proposed  rulemjking. 


summary:  The  Secretary  proposes  to 
issue  revisions  to  the  regulations  under 
sections  641-644  of  Part  E  of  the 
Education  of  the  Handicapped  Act,  as 
amended  by  Pub.  L.  98-199.  The  program 
authorized  by  sections  641-644  of  the 
Act  provides  support  for  research  and 
related  activities  designed  to  increase 
knowledge  and  understanding  of 
handicapping  conditions  and  of 
teaching,  learning,  and  education- 
related  practices  and  services  for 
handicapped  children  and  youth.  The 
proposed  regulations,  among  other 
things,  describe  the  purpose  of  the 
program,  identify  the  types  of  activities 
that  are  eligible  for  support,  set  forth  the 
process  for  selecting  funding  priorities, 
and  describe  weighted  selection  criteria. 
An  appendix  to  the  regulations  contains 
nonbinding  guidelines  for  the 
preparation  of  applications. 
DATE:  Comments  must  be  received  on  or 
before  May  20, 1985. 
ADDRESS:  Comments  should  be 
addressed  to:  Dr.  Wendy  M.  Cullar, 
Special  Education  Program,  Department 
of  Education,  400  MaryLind  Avenue, 
SW.  (Switzer  Building,  Room  3086), 
Washington.  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Doris  P.  Gamser.  Telephone  (202) 
732-1064. 

SUPPLEMENTARY  INFORMATION:  The 

Research  in  Education  of  the 
Handicapped  program,  authorized  by 
sections  641-644  of  Part  E  of  the 
Education  of  the  Handicapped  Act  (20 
U.S.C.  1441-1444),  supports  research, 
surveys,  demonstration  projects,  and 
other  activities  relating  to  the  education 
of  handicjpped  children  and  youth. 
Under  this  program,  the  Secretary 
makes  awards  to  eligible  parties  for 
research  and  related  activities,  to  assist 
special  education  personnel,  related 
services  personnel,  and  other 
appropriate  persons,  including  parents, 
in  improving  the  education  and  related 
services  for  handicapped  children  and 
youth,  and  to  conduct  research,  surveys, 
or  demonstrations  relating  to  the 
education  of  handicapped  children  and 
youth.  Research  and  research-related 
activities  supported  under  this  program 
must  be  designed  to  increase  knowledge 


and  understanding  of  handicapping 
conditions  and  teaching,  learning,  and 
education-related  practices  and  services 
for  handicapped  children  and  youth, 
including  physical  education  and 
recreation. 

The  Education  of  the  Handicapped 
Act  Amendments  of  1983,  Pub.  L.  9&-199. 
included  amendments  to  section  641. 
Under  section  641(c)  of  the  Act.  the 
Secretary  is  required  to  publish 
proposed  research  priorities  in  the 
Federal  Register  every  two  years, 
analyze  and  consider  any  public 
comments,  and  then  publish  final 
research  priorities.  In  accordance  with 
this  requirement,  a  notice  of  proposed 
biennial  funding  priorities  was 
published  on  November  16, 1984  (49  FR 
45478). 

Regulations  for  this  program  were 
published  on  August  18, 1978  (43  FR 
36634),  were  last  amended  on  June  18, 
1981  (46  FR  31997),  and  are  currently 
codified  at  34  CFR  Part  324.  These 
proposed  regulations  implement 
Sections  641-644  of  the  Act,  as  amended 
by  Pub.  L  9^199,  and  incorporate  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  74.  75.  T7,  and  78).  These 
proposed  regulations  are  expected  to 
become  effective  in  time  to  apply  to 
Fiscal  Year  1986  awards.  Grant  awards 
made  in  Fiscal  Year  1985  will  be 
governed  by  the  current  regulations. 

A  summary  of  the  proposed 
regulations  follows. 

(a)  Subpart  A— Genera/. 
Section  324.1  describes  the  basic 

purpose  of  the  Research  in  Education  of 
the  Handicapped  program. 

Section  324.2  identifies  the  parties  that 
are  eligible  to  receive  grants. 

Section  324.3  lists  other  regulations 
that  apply  to  this  program. 

Section  324.4  incorporates  certain 
EDGAR  definitions  as  well  as  the 
definitions  of  "handicapped  children," 
"related  services,"  and  "special 
education"  used  in  the  Assistance  to 
States  for  Education  of  Handicapped 
Children  program  (34  CFR  Part  300). 
These  definitions  in  34  CFR  Part  300,  as 
well  as  the  definition  of  "handicapped 
youth"  under  Section  602(b)  of  the  Act. 
are  adopted  to  ensure  consistency 
among  programs  under  the  Act. 

(b)  Subpart  B—Whal  Kinds  of 

■  Projects  Does  the  Secretary  Assist 
Under  this  Program? 

Section  324.10  identifies  the  types  of 
projects  that  the  Secretary  supports. 
This  section  identifies  the  particular 
activities  authorized  uder  sections 
641(a)  and  642  of  the  Act  as  examples  of 
the  kinds  of  projects  that  are  consistent 
with  the  purposes  of  the  Act.  This 
section  includes  student-initiated  and 


field-initiated  activities,  in  accordance 
with  the  legislative  history  of  the  Act. 
which  states:  "The  Committee  intends 
that  the  field  and  student  initiated 
research  projects  and  successful  model 
projects  be  continued."  S.  Rep.  No.  191. 
90th  Cong..  1st  Sess.  25  (1983). 

Section  324.11  dscribes  the  kinds  of 
research  and  model  projects  supported 
under  this  program.  This  information  is 
included  to  assist  applicants  in 
understanding  the  purpose  of  the  two 
different  types  of  projects  authorized 
under  this  part. 

(c)  Subpart  C— [Reserved]. 

(d)  Subpart  D — How  Does  the 
Secretary  Make  a  Grant? 

Section  324.30  describes  the  process 
the  Secretary  uses  to  select  priorities  for 
funding.  This  process  is  consistent  with 
the  requirements  of  section  641(c)  of  the 
Act. 

Sections  324.31  and  324.32  contain  the 
selection  criteria  the  Secretary  uses  to 
evaluate  applications  and  award  new 
grants.  The  Secretary  proposes  weighted 
criteria  that  reflect  the  relative 
importance  of  the  elements  of  an 
application  in  order  to  ensure  that  the 
most  promising  projects  are  selected. 
The  Secretary  proposes  different 
selection  criteria  for  research  projects 
and  for  model  projects  to  reflect  the 
difference  in  the  nature  of  those 
projects.  The  selection  criteria  contained 
in  §§  324.31(h)  and  324.32(h)  are 
designed  to  implement  the  requirement 
under  section  641}b)  of  the  Act  that  the 
Secretary  shall  consider  the  special 
education  experience  of  an  applicant 
and  the  ability  of  an  applicant  to 
disseminate  the  findings  of  any  project 
funded  under  this  part. 

(e)  Subpart  E—What  Conditions  Must 
Be  Met  by  a  Grantee? 

Section  324.40  describes  the  content  of 
the  project  report  that  must  be 
submitted  upon  completion  of  a  project. 
These  requirements  are  necessary  to 
ensure  that  the  project  reports  will  be 
useful  to  the  persons  to  whom  they  are 
disseminated. 

(f)  Appendix.  The  appendix  to  Part  344 
(guidelines— Education  of  the 
Handicapped  Act— Part  E)  is  revoked. 

An  appendix  is  attached  which 
contains  nonbinding  guidance  for  use  by 
applicants  in  preparing  applications  for 
research  and  model  projects. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  classified  as  non- 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  in  the 
Order. 
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Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
application  procedures  and  other 
requirements  in  the  proposed 
regulations  will  not  place  undue  burdens 
on  small  entities  participating  in  the 
program  or  have  a  significant  economic 
impact  on  these  entities. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  these 
proposed  regulations  will  be  sent  to  the 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

Information  collection  requirements 
are  contained  in  the  following  sections: 
324.31,  324.32,  and  324.40. 

A  copy  of  comments  that  pertain  only 
to  information  collection  requirements 
should  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
17th  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  20503.  Attention; 
Desk  Officer  for  the  U.S.  Department  of 
Education. 

All  comments  regarding  these 
proposed  regulations  should  be  sent  to 
the  Department  of  Education  at  the 
address  given  at  the  beginning  of  this 
preamble. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
to  the  address  given  at  the  beginning  of 
this  document. 

All  comments  submitted  m  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3529,  Switzer  Building,  330  C  Street, 
SW..  Washington,  D.C,  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  m  these  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particukrly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 


available  from  any  other  agency  or 
authority  of  the  United  States. 

List  of  Subjects  in  34  CFR  Part  324 

Education,  Education  of  handicapped, 
Education — research.  Grant  programs — 
education.  Local  educational  agency. 
Reporting  and  recordkeeping 
requirements,  School,  State  educational 
agencies. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.023.  Research  in  Education  of  the 
Handicapped) 

Dated:  March  14, 1985. 
William  ).  Bennett, 
Secretary  of  Education. 

The  Secretary  proposes  to  revise  Part 
324  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows 

PART  324— RESEARCH  IN  EDUCATION 
OF  THE  HANDICAPPED  PROGRAM 

Subpart  A — General 

Sec. 

324.1  What  is  the  Research  in  Education  of 
the  Handicapped  program? 

324.2  Who  is  ehgible  to  apply  for  an  award 
under  this  program? 

324.3  What  regulations  apply  to  this 
program? 

324.5     What  definitions  apply  to  this 

program? 
324.5-324.9     [Reserved] 

Subpart  B— What  Kinds  of  Projects  Does 
the  Secretary  Assist  Under  this  Program? 

324.10  What  kinds  of  projects  are 
authorized  under  this  part? 

324.11  What  kinds  of  research  and  model 
projects  are  supported  under  this  part? 

324.12-324.19     [Reserved] 

Subpart  C—1  Reserved] 

Subpart  D — How  Does  the  Secretary  Make 
an  Award? 

324.30  How  does  the  Secretary  select  and 
announce  funding  priorities  under  this 
program? 

324.31  What  are  the  selection  criteria  for 
evaluating  applications  for  research 
projects? 

324.32  What  are  the  selection  criteria  for 
evaluating  applications  for  model 
projects? 

324.33  What  are  the  selection  criteria  for 
evaluating  research-related  acivities 
other  than  research  and  model  projects? 

324.34-324.39     [Reserved] 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Recipient? 

324  40    What  conditions  must  be  met  by  a 

Recipient? 
324.41-324.49    [Reserved] 


Authority:  Sees.  641-644  of  the  Education  of 
the  Handicapped  Act.  as  amended  by  Pub  L 
98-199.  97  Stat  1372-1374  (20  US  C  1441- 

1444).  unless  otherwise  noted. 

Subpart  A — General 

§324.1     What  Is  the  Research  In  Education 
of  the  Handicapped  program? 

The  purpose  of  this  program  is  to 
provide  support  for — 

(a)  Research  and  related  activities  to 
assist  special  education  personnel, 
related  services  personnel,  and  other 
appropriate  persons,  including  parents. 
in  improving  the  education  and  related 
services  for  handicapped  children  and 
youth; 

(b)  Research,  surveys,  or 
demonstrations  relating  to  the  education 
of  handicapped  children  and  youth: 

(c)  Research  and  related  purposes 
relating  to  physical  education  or 
recreation  for  handicapped  children; 
and 

(d)  Research,  surveys,  or 
demonstrations  relating  to  physical 
education  or  recreation  for  handicapped 
children. 

(20  U.S.C.  1441(a),  1442) 

§  324.2    Who  Is  eligible  to  apply  for  an 
award  under  this  program? 

(a)  The  Secretary  may  make  grants  to, 
or  enter  into  contracts  and  cooperative 
agreements  with,  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public 
agencies  and  nonprofit  private 
organizations. 

(b)  The  Secretary  may  award 
contracts  to  States.  State  or  local 
educational  agencies,  insitutions  of 
higher  education,  and  other  public  or 
private  educational  or  research  agencies 
and  organizations  under  this  program 
for  research  and  related  purposes 
relating  to  physical  education  or 
recreation  for  handicapped  children. 
and  to  conduct  research,  surveys,  or 
demonstrations  relating  to  physical 
education  or  recreation. 

(20U.SC  1441(a),  1442) 

§  324.3    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  m  this  Part  324. 

(bj  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  set  out  in  Title  34  of  the  Code 
of  Federal  Regulations  m — 

(1)  Part  74  (Administration  of  Grants); 

(2)  Part  75  [Direct  Grant  Prgrams); 

(3)  Part  77  (Definitions  that  Apply  to 
Department  Regulations);  and 

(4j  Part  78  [Education  Appeal  Board.) 
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(20U.S.C  1441-1444) 

§  324.4    What  d«flnition«  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 

Application 

Award 

EDGAR 

Fiscal  year 

Grant 

Grantee 

Local  educational  agency 

Nonprofit 

Private 

Project 

Project  period 

Secretary 

State  educational  agency 

(20  use.  1441-1444) 

(b)  Definitions  in  34  CFR  Part  300.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  300.5.  300.13,  and 
300.14: 

Handicapped  children 
Related  services 
Special  education 

(20U.S.C.  1401(d)(1),  (16),  (17)) 

(c)  Other  definitions.  In  addition  to 
the  definitions  referred  to  in  paragraphs 
(a)  and  (b)  of  this  section,  the  following 
definition  applies  to  this  part: 
"Handicapped  youth"  means  any 
handicapped  child  who — 

(1)  Is  twelve  years  of  age  or  olden  or 

(2)  Is  enrolled  in  the  seventh  or  higher 
grade  in  school. 

(20  U.S.C,  1401(b)) 
§§324^5—324.9    [Reserved] 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  324. 10    What  kinds  of  projects  are 
authorized  under  this  part? 

Research  and  related  activities  that 
may  be  assisted  under  this  part  include, 
but  are  not  limited  to — 

(a)  The  development  of  new  and 
improved  techniques  and  devices  for 
teaching  handicapped  children  and 
youth: 

(b)  The  development  of  curricula 
which  meet  the  unique  educational 
needs  of  handicapped  children  and 
youth; 

(c)  The  application  of  new 
technologies  and  knowledge  for  the 
purpose  of  improving  the  instruction  of 
handicapped  children  and  youth: 

(d)  The  development  of  program 
models  and  exemplary  practices  in 
areas  of  special  education; 


(e)  The  dissemination  of  information 
on  research  and  related  activities 
conducted  under  this  part  to  interested 
individuals  and  organizations; 

(f)  Reserach  and  related  activities, 
surveys,  or  demonstrations  relating  to 
physical  education  or  recreation  for 
handicapped  children;  and 

(g)  Student-mitiated  or  field-initiated 
projects  consistent  with  the  purpose  of 
the  program,  as  described  in  §  324.1 

(20U.S.C,  1441(a),  1442)  i 

§  324. 1 1     What  Icinds  of  research  and 
model  projects  are  supported  under  this 
part? 

(a)  Research  projects  supported  under 
this  part  must  be  designed  to  generate 
knowledge  about  the  education  of 
handicapped  children  and  youth  and  to 
translate  that  knowledge  into  practical 
techniques  and  materials. 

(b)  Model  projects  supported  under 
this  part  must  develop  and  implement 
innovative  educational  programs  that 
serve  handicapped  children  and  youth 
either  directly  or  indirectly.  These 
projects  must  be  designed  to  — 

(1)  Improve  significantly  an  aspect  of 
the  education  of  handicapped  children 
and  youth; 

(2)  Provide  information  about  the  " 
comparative  effectiveness  of  the  mode! 
being  demonstrated; 

(3)  Continue  beyond  the  award  period; 
and 

(4)  Provide  for  dissemination  and 
replication  of  a  successful  program. 
(20  U.S.C.  1441,  1442)       I 

§§324.12-324.19    [Reserved] 

Subpart  C— (Reserved] 
Subpart  D — How  Does  the  Secretary 
Make  an  Award? 

§  324.30    How  does  the  Secretary  select 
and  announce  funding  priorities  under  this 
program? 

(a)  For  any  fiscal  year,  the  Secretary 
may  give  priority  to  one  or  more  of  the 
types  of  activities  under  §  324.10. 

(b)  The  Secretary  publishes  proposed 
research  priorities  for  public  comment  in 
the  Federal  Register  every  two  years, 
not  later  than  July  1.  The  Secretary 
publishes  final  ariorities  for  this 
program  not  later  ihan  30  days  after  the 
close  of  the  comment  period. 

(c)  The  Secretary  establishes  separate 
competitions  for  research  and  model 
projects  for  any  activity  for  which  the 
Secretary  provides  assistance  under  this 
part. 

(20  U.S.C.  1441(c).  1442)   I 

§324.31     What  are  tt>e  selection  criteria  for 
evaluating  applications  for  research 
projects? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for 


research  projects.  The  maximum  score 
for  all  of  the  criteria  is  100  points, 
(a)  P/un  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective:  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(b)  Quality  of  key  personneJ.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
that  applicant  plans  to  use  on  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
eji^erience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 
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(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  fot  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reaonsable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

Cross  reference:  34  CFR  75,590.  Evaluation 
by  the  grantee. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Importance.  (10  points)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  importance 
of  the  project  in  leading  to  the 
understanding  of,  remediation,  or 
compensation  for  the  problem  or  issue 
relating  to  the  education  of  handicapped 
children  and  youth  being  addressed. 

(g)  Impact.  (5  points)  The  Secretary 
reviews  each  application  for  information 
that  shows  the  probable  impact  of  the 
proposed  research  and  development 
products  and  the  extent  to  which  those 
products  can  be  expected  to  have  a 
direct  influence  on  handicapped 
children  and  youth  or  personnel 
responsible  for  their  education. 

(h)  Organizational  capability.  (10 
points)  The  Secretary  looks  for 
information  that  shows — 

(1)  The  applicant's  special  education 
experience;  and 

(2)  The  ability  of  the  applicant  to 
disseminate  the  findings  of  the  project  to 
appropriate  groups  to  ensure  that  they 
can  be  used  effectively. 

(i)  Technical  soundness.  (40  points) 
The  Secretary  reviews  each  application 
for  information  demonstrating  the 
technical  soundness  of  the  research  or 
evaluation  plan,  including — 


(1)  The  design; 

(2)  The  proposed  sample; 

(3)  Instrumentation;  and 

(4)  Data  analysis  procedures, 

(20  U.S.C.  1441-1442) 

[Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0028.) 

§  324.32    What  are  the  selection  criteria  for 
evaluating  applications  for  model  projects? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for 
model  project  awards.  The  maximum 
score  for  all  of  the  criteria  is  100  points. 

(a)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
undcrrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  \Vomen; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  In  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)[2)[i)  and  (ii) 
of  this  section  will  commit  to  the  project: 
and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 


(Bl  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualification,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project 

Cross-reference:  34  CFR  75.590.  Evaluation 
by  ttie  grantee 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(0  Importance.  (10  points)  The 
Secretary  reviews  each  application  for 
information  that  shows — 

(1)  The  service  delivery  problem 
addressed  by  the  proposed  project  is  of 
concern  to  others  in  the  Nation,  and; 

(2)  The  importance  of  the  project  in 
addressing  the  problem  or  issue. 

(g)  Innovativeness.  (15  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
ttie  innovativeness  of  the  proposed 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  a  conceptual 
framework  that — 

(i)  Is  founded  on  previous  theory  and 
research;  and 

(ii)  Provides  a  basis  for  the  unique 
strategies  and  approaches  to  be 
incorporated  into  the  model.  ^ 
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(h)  Orsanizational  capability.  (10 
points)  The  Secretary  looks  for 
information  that  shows — 

(1)  The  applicant's  special  education 
experience:  and 

(2)  The  applicant's  ability  to 
disseminate  findings  of  the  project  to 
appropriate  groups  to  ensure  that  they 
can  be  used  effectively. 

(i)  Technical  soundness.  (25  points) 

(1)  The  Secretary  reviews  each 
application  for  information 
demonstrating  the  technical  soundness 
of  the  plan  for  the  development, 
implementation,  and  evaluation  of  the 
model  with  respect  to  such  matters  as — 

(i)  The  population  to  be  served; 

(ii)  The  model  planning  process; 

(iii)  Record  keeping  systems; 

(iv)  Coordination  with  other  service 
providers; 

(v)  The  identification  and  assessment 
of  students; 

(vi)  Interventions  to  be  used,  including 
proposed  curricula; 

(vii)  Individized  educational  program 
planning;  and 

(viii)  Parent  and  family  participation. 

(20  U.S.C.  1441-1442) 

(.Approved  by  the  Office  of  Managomenl  and 

Budget  under  control  number  1820-0028) 

§  324.33  What  ara  ttM  selection  criteria  for 
evaluating  researclwelated  actfvitiee  other 
ttian  research  and  model  protects? 

The  Secretary  uses  the  criteria  in  34 
CFR  75.210  (Selection  criteria  for  a 
discretionary  grant  program  that  does 
not  have  regulations]  to  evaluate 
applications  for  new  awards  for 
research-related  activities  other  than 
reseach  and  model  projects. 
(20  U.S.C.  1441-1442) 

§§324.34-324.39    [Reserved] 

Subpart  E— What  Condttion*  Must  Be 
Met  by  a  Recipient? 

§324.40    What  conditions  must  be  met  by 
a  recipient? 

Not  more  than  60  days  after  the 
completion  of  a  project  assisted  under 
this  part,  each  recipient  must  submit  a 
report  to  the  Secretary  that  includes— 

(a)  An  abstract  of  the  project; 

(b)  For  a  research  project,  a 
description  of  the  research  problem  and 
the  methodological  approach  used  in  the 
research  study:  or 

(c)  For  a  model  project — 

(1)  A  description  of  the  model  which 
permits  replication,  in  part  or  in  whole, 
by  appropriate  parties  to  which  it  is 
disseminated;  and 

(2)  A  description  of  the  evaluation 
procedures  and  findings  related  to  the 
effectiveness  of  the  model; 


(d)  A  summary  of  the  project  findings: 
and 

(e)  A  statement  of  the  conclusions. 
(20U.S.C.  1441|d)) 

§§324.41-324.49    [Reserved] 

Appendix 

Note.— Tills  appendix  will  not  be  codified 
in  the  Code  of  Federal  Regulations. 

Cuidelines— Research  in  Education  of 
the  Handicapped  Program 

Part  1 — Introductioo        I 

Sec 

1.1     Scope  of  guidelines. 

Part  2 — .\ppIication  Inforniation 

2.1  Preparation  of  applications  for  research 
projects. 

2.2  Preparation  of  applications  for  model 
projects. 

Part  1 — Introduction 

§  1. 1    Scope  of  guidelines. 

The  guidelines  contained  in  this 
document  are  recommendations  and 
suggestions  for  meeting  legal 
requirements  which  apply  to  Federal 
assistance  under  the  Education  of  the 
Handicapped  Act.  Part  E,  sections  641- 
644.  The  legal  requirements  include  the 
Act  itself  (20  U.S.C.  1441-1444)  and 
applicable  regulations  (34  CFR  Parts  75 
and  324).  The  guidelines  are  not 
requirements.  However,  where  the 
guidelines  set  forth  a  permissible  means 
of  meeting  a  legal  requirement,  the 
guidelines  may  be  relied  upon. 

(20  U.S.C.  1441-1444) 

Part  2 — Application  Information 

§2.1    Preparation  of  applications  for 
research  projects.        [ 

It  is  suggested  that  project 
applications  include  the  following 
features  in  the  order  listed: 

(a)  Abstract.  A  narrative  abstract 
should  describe— (1)  The  problem  or 
issue  the  project  is  addressing;  (2)  the 
project's  goals  and  products;  and  (3)  the 
methodology.  The  overview  of  the 
methodology  should  provide  specific 
detail  on  the  sample,  if  one  is  to  be  used 
(i.e.  number  of  local  educational 
agencies,  number  of  students,  category 
of  exceptionality),  and  a  brief 
description  of  the  project's  design, 
measurement,  and  analysis  procedures. 

(b)  Importance.  This  section  should 
present  the  problem  or  issue  to  be 
addressed.  Using  previous  research 
findings,  the  experiences  of  service 
providers,  and  a  conceptual  framework, 
the  applicant  should  make  a  convincing 
argument  for  the  significance  of  the  need 
which  exists,  and  the  importance  of  the 
proposed  project  in  understanding. 


remediating,  or  compensating  for  the 
problem/issue.  This  section  should  also 
include  a  description  of  the  expected 
outcomes.  Finally,  it  should  provide  a 
list  of  procedural  objectives  which 
describe  the  major  activities  to  be 
implemented  during  the  project  and  for 
which  detailed  explanations  and 
justifications  are  provided  in  the 
subsequent  sections  of  the  application. 

(c)  Technical  Method  (Soundness). 
This  section  should  provide  both  a 
description  and  justification  for  the 
project  design,  sample,  measurement 
techniques,  instrumentation,  and  data 
analysis  procedures.  This  section  should 
provide  sufficient  detail  for  reviewers  to 
be  able  to  make  informed  judgments 
about  the  soundness  of  the  proposed 
research  procedures.  This  is  the  one 
aspect  of  the  application  narrative 
which  is  frequently  too  short.  Applicants 
need  to  explain  and  justify  their 
selection  of  procedures.  The  relationship 
between  the  proposed  activities  and  the 
proposed  duration  of  the  project  should 
also  be  made  apparent  in  this  section. 

(d)  Plan  of  Operation.  This  section  of 
the  application  should  provide  a 
management  plan  which  includes— (1) 
An  organizational  chart  accompanied  by 
a  narrative  which  describes  the 
responsibilities  associated  with  each 
position;  (2)  a  time  hne  indicating  the 
initiation  and  completion  dates  for  each 
major  activity;  and  (3)  a  person  loading 
chart  which  indicates,  for  each  major 
activity,  the  number  of  days  by  person. 
This  section  should  explicitly  describe 
how  the  applicant  will  provide  equal 
access  and  treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented. 

(e)  Evaluation  Plan.  This  section  of 
the  application  should  describe 
procedures  to  assure  that  the  project's 
activities  are  being  implemented 
appropriately  and  that  project  objectives 
are  being  met.  Project  evaluation 
procedures  should  differ  from  the 
analysis  procedures  for  the  research 
data  described  in  section  (c).  Technical 
Methods  (Soundness). 

(f)  Key  Personnel.  This  section  should 
identify  the  person  being  proposed  for 
each  position  presented  in  the 
management  plan  and  the  time 
commitment  allocated  to  the  position. 
Each  person's  quahfications  should  be 
presented  in  a  manner  that  shows  a 
clear  relationship  to  the  selection 
criteria  for  that  designated  position.  This 
section  should  also  describe  procedures 
for  encouraging  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have  been 
traditionally  underrepresented  such  as 
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member?  of  racial  or  ethnic  minority 
groups,  women,  handicapped  persons, 
and  the  elderly.  Finally,  a  full  disclosure 
of  all  time  commitments  should  be 
included  for  each  person  listed  in  the 
application.  These  should  include  both 
proposed  and  existing  commitments  to 
Stale,  local,  or  privately-supported 
activities. 

(g)  Adequacy  of  Resources.  This 
section  should  describe  the  resources, 
facilities,  equipment,  and  supplies 
available  to  the  applicant  for  carrying 
out  the  proposed  project.  It  should 
include  a  summaiy  of  relevant 
experiences  related  to  the  proposed 
research  activity,  and  it  should 
demonstrate  access  to  and  commitment 
from  schools,  agencies,  or  other 
organizations  necessary  to  carry  out  the 
proposed  research.  This  is  particularly 
important  regarding  access  to  proposed 
samples. 

(h)  Impact.  This  section  of  the 
application  should  be  used  to  make  the 
best  case  for  the  potential  difference  the 
proposed  research  could  make  in 
addressing  the  needs  developed  in  the 
purpose  section.  The  impact  statement 
should  consider  the  conuibution  the 
findings  or  products  will  make  to  current 
understanding,  knowledge,  and  practice. 

(i)  Organizational  capability.  This 
section  should  clearly  describe  the 
special  education  experience  of  the 
applicant  and  how  the  findings  and 
products  will  be  disseminated  to 
appropriate  target  groups  to  ensure  that 
they  can  be  used  effectively. 

(j)  Budget  and  Cost  Effectiveness. 
Instructions  in  the  standard  application 
for  Federal  assistance  (Section  E  of  ED 
Form  9037)  provide  guidance  in 
preparing  the  budget  section  of  the 
application. 

§  2.2    Preparation  of  applications  for 
model  projects. 

It  is  suggested  that  project 
descriptions  include  the  following 
features,  in  the  order  listed: 

(a)  Abstract.  A  narrative  abstract 
should  describe — (1)  The  service 
delivery  problem  the  project  is 
addcessing;  (2)  the  project's  goals  and 
strategies,  and  (3)  the  methods.  The 
overview  of  the  methods  should  provide 
specific  details  on  the  population  to  be 
served  and  the  intervention  to  be  used. 


(b)  Importance  This  section  should 
present  the  service  delivery  problem  to 
be  addressed.  Using  previous  research 
findings,  need  assessments,  and  the 
experiences  of  service  providers,  the 
applicant  should  make  a  convincing 
argument  for  the  significance  of  the 
delivery  problem  to  service  providers 
across  the  Nation. 

(c)  Innovativeness  This  section 
should  provide  a  conceptual  framework 
that  is  founded  on  previous  theory  and 
research  and  provides  a  basis  for  the 
unique  strategies  and  approaches  that 
will  be  used  in  addressing  the  identified 
service  delivery  problem.  This  section 
should  also  make  clear  the  contribution 
the  proposed  findings  and  products  will 
make  in  advancing  current  knowledge, 
understanding,  and  practice. 

(d)  Technical  Method  (Soundness). 
This  section  should  provide  both  a 
description  and  justification  of  the 
project's  strategies.  Specific  information 
should  be  provided  as  to  the  population 
to  be  served,  the  model  planning 
process,  coordination  among  service 
providers,  the  interventions  to  be  used, 
and  parent  and  family  participation. 
Model  projects  that  will  provide  direct 
services  to  students  should  also  include 
information  as  to  the  identification  and 
assessment  of  students,  record  keeping 
systems,  proposed  curricula,  and 
individualized  educational  program 
planning  This  aspect  of  the  application 
narrative  should  be  detailed  enough  to 
make  it  clear  what  activities  will  be 
carried  out  in  the  project.  Applicants 
need  to  explain  and  justify  their 
strategies. 

(e)  Plan  of  Operation.  This  section  of 
the  application  should  provide  a 
management  plan  which  includes — (1) 
An  organizational  chart  accompanied  by 
a  narrative  which  describes  the 
responsibilities  associated  with  each 
position;  (2)  a  time  line  indicating  the 
initiation  and  completion  dates  for  each 
major  activity;  and  (3)  a  person  loading 
chart  which  indicates  for  each  major 
activity  the  number  of  days  by  person. 
This  section  should  explicity  describe 
how  the  applicant  will  provide  equal 
access  and  treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented. 


(f)  Evaluation  Plan.  This  section 
should  describe  the  plan  and  the 
procedures  to  evaluate  the  project, 
including  the  effectiveness  of  the  model 
in  educating  handicapped  students.  In 
particular,  procedures  should  be 
described  for  comparing  the 
effectiveness  of  the  model  with  other 
service  delivery  strategies. 

(g)  A'ev-  Personnel.  This  section  should 
identify  the  person  being  proposed  for 
each  position  presented  in  the 
management  plan  and  the  time 
commitment  allocated  to  the  position. 
Each  person's  qualifications  should  be 
presented  in  a  manner  that  shows  a 
clear  relationship  to  the  selection 
criteria  for  his/her  designated  position 
This  section  should  also  describe 
procedures  for  encouraging  applications 
or  employment  from  persons  who  are 
members  of  groups  that  have  been 
traditionally  underrepresented  such  as 
members  of  racial  or  ethnic  minority 
groups,  women,  handicapped  persons, 
and  the  elderly.  Finally,  a  full  disclosure 
of  all  time  commitments  should  be 
included  for  each  person  listed  in  the 
application.  These  should  include  both 
proposed  and  existing  commitments  to 
State,  local,  or  privately  supported 
activities. 

(h)  Adequacy  of  Resources.  This 
section  should  describe  the  resources. 
facilities,  equipment,  and  supplies 
available  to  the  applicant  for  carrying 
out  the  proposed  project.  It  should 
include  a  summary  of  relevant 
experiences  related  to  the  proposed 
project,  and  it  should  demonstrate 
access  to  schools,  agencies,  or  other 
organizations  necessary  to  carry  out  the 
proposed  project, 

(i)  Organizational  capability  This 
section  should  clearly  describe  the 
special  education  experience  of  the 
applicant  and  how  the  findings  and 
products  will  be  disseminated  to 
appropriate  target  groups  to  ensure  that 
they  can  be  used  effectively. 

(j)  Budget  and  Cost  Effectiveness. 
Instructions  in  the  standard  application 
for  Federal  assistance  (Section  E  of  ED 
Form  9037)  provide  guidance  in 
preparing  the  budget  section  of  the 
application. 
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of    which    are   keyed   to   and   codified   in 
the  Code  of   Federal   Regulations,   which   is 
published    under    50    titles   pursuant   to   44 
use     1510 

The   Code   of   Federal    Regulations    is   sold 
by   the   Superintendent   of   Documents 
Fnres   of    new   books    are    listed   m    tr^e 
first    FEDERAL    REGISTER    issue    of    each 
week 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8CFR  Part  238 

Contracts  With  Transportation  Lines; 
Addition  of  PR.  Express 

agency:  Immigration  and  Naturalization 

SiTvire,  Justice. 

action:  Fiiiijl  rule. 

summary:  This  rule  adds  P.R.  Express  to 
the  list  of  carriers  which  have  entered 
into  agreements  with  the  Service  to 
guarantee  the  passage  through  the 
L.'nited  States  in  immediate  and 
continuous  transit  of  aliens  destined  to 
foreign  countries. 

EFFECTIVE  DATE:  M.irch  11.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loretta  J.  Shogren,  Director,  Policy 
Directives  and  Instructions.  Immigration 
and  Naturalization  Service,  425  I  Street, 
NVV.,  Washington,  DC  205,36.  Telephone: 

(202)  6:)3-:i048. 

SUPPLEMENTARY  INFORMATION:  Thg 

Comm.issioner  of  Immigration  and 
Naturalization  entered  into  an 
agreement  with  P.R.  Express  on 
February  19.  19H5.  to  guarantee  passage 
through  the  United  Slates  in  immediate 
and  continuous  transit  of  aliens  destined 
to  foreign  countries. 

The  agreement  provides  for  the 
waiver  of  certain  documentary 
requirements  and  facilitates  the  air 
travel  of  passengers  on  international 
flights  while  passing  through  the  United 
States.  ' 

Compliance  with  5  U.S.C.  5,">:i  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  makes 
an  editorial  change  to  the  listing  of 
transportation  lines. 


In  accordance  with  5  U.S,C,  605(b).  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 
rule  within  the  definition  of  section  1(a) 
of  E.O.  12291. 

List  of  Subjects  in  8  CFK  Part  238 

Airlines.  Aliens.  Government 
contracts.  Travel,  Travel  restriction. 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  LINES 

Accordingly,  Chapter  1  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 

as  follows: 

§238.3     [Amended  I 

In  §  238.3  Aliens  in  immediate  and 
continuous  transit,  the  listing  of 
transportation  lines  in  paragraph  (b) 
Signatory  lines  is  amended  by:  Adding 
in  alphabetical  sequence,  P.R.  Express. 

(Sees.  103  and  238  of  the  Immigration  and 
Nationality  Act,  as  amended  (8  U.S.C.  1103 
and  1228)) 

D. !'►»(!.  M.irch  13,  IW.i- 
Andrew  ).  Carmichael,  jr., 
Associate  Commissioner,  Examinations. 
Immigration  and  Naturalization  Ser\'ice. 
[FR  Doc.  85-6696  Filed  3-20-85:  8:45  am) 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  84-CE-31-AD;  Amdt.  39-50121 

Airworthiness  Directives:  Beech 
Models  A23-19.  19A,  M19A,  B19,  23. 
A23,  A23A,  823.  C23.  A23-24.  A24, 
A24R,  B24R  and  C24R  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  .Airworthiness  Directive  (AD), 
applicable  to  Beech  Models  A23-19, 
19A.  M19A,  B19,  23,  A23,  A23A,  823, 
C23,  A23-24,  A24,  A24R,  B24R  and  C24R 
airplanes.  It  requires  installation  of  a 
decal  and  a  fuel  selector  valve  handle 
stop  per  Beechcraft  Mandatory  Service 
Bulletin  No.  2053  dated  February  1985. 


The  fuel  selector  valve  handle  has  been 
found  out  of  a  tank  position  detent 
during  investigations  of  accidents  which 
occurred  after  loss  of  engine  power  on 
one  or  more  of  the  applicable  model 
airplanes.  The  installation  of  the  fuel 
selector  valve  stop  and  instructional 
placard  will  prevent  or  reduce  the 
possibility  of  the  inadvertent  selection 
of  the  "ofr'  position. 

EFFECTIVE  DATE:  April  25.  1985. 
Compliance:  As  prescribed  in  the  body 
of  the  AD. 

ADDRESSES:  Beechcraft  Mandatory 
Service  Bulletin  No.  2053  dated  February 
1985,  and  Beechcraft  Service 
Instructions  No.  1095.  Revision  1, 
applicable  to  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation,  "• 

Wichita.  Kansas  67201,  A  copy  of  this 
information  is  also  contained  in  the 
Rules  Docket,  Federal  Aviation 
Administration,  Office  of  the  Regional 
Counsel,  Attention;  Rules  Docket  No, 
84-CE-31-AD,  Room  1558,  601  East  12th 
St-i  (••.  Ka.Tsas  City,  Mis.'^our:  64106 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jim  Peterson,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  ACE-140W,  1801  Airport  Road, 
Room  100.  Mid-Continent  Airport, 
Wichita.  Kansas  67209:  Telephone  (316) 
94(J-442- 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  P,jrt  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD, 
requiring  incorporation  of  Beechcraft 
Service  Instructions  No.  1095,  Revision 
1,  which  requires  modification  of  the 
fuel  selector  valve  guard  and 
installation  of  the  instructional  placard 
on  all  Beech  Models  A23-19, 19A,  M19A, 
B19,  23,  A2,^.  A23A.  B23.  C23,  A23-24. 
A24,  A24R,  B24R  and  C24R  airplanes 
was  published  in  the  Federal  Register  on 
October  5,  1984  (49  FR  39336J.  The 
proposal  resulted  from  investigations  of 
accidents,  which  occurred  after  loss  of 
engine  power,  which  found  the  fuel 
selector  valve  handle  out  of  a  tank 
position  detent  on  one  or  more  of  the 
applicable  model  airplanes. 

Interested  persons  ha\'e  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  One  commenter  responded, 
urging  early  issuance  of  the  AD  in  its 
prepared  form.  During  preparation  of  the 
i\D.  a  serial  effectivity  error  was 
detected  in  Beechcraft  Service 
Instructions  No.  1095.  Revision  1 
necessitating  correction  of  that 
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inti)rmiition.  Occc  h  has  discontinued  thn 
i.ssutince  of  service  instructions. 
including  revisions  thereto.  Accordingly, 
Bt'L'ch  hiis  issued  Becchcruft  Mandatory 
Service  Bulletin  No.  2053  diited  Fchruary 
1<iH3,  which  takes  the  place  of  and 
(liiplicites  exactly  the  information  in 
Deechcraft  Service  Instructions  No.  109.5. 
Revision  1.  except  for  the  coneclion  of 
the  serial  effectivity.  Accordingly,  the 
final  rule  is  adopted  as  written  except  to 
add  B<'echcran  Mandatc.Ty  Service 
Bulletin  No.  2053. 

There  are  approximately  4.19Z 
airplanes  affected  by  this  AD.  The  cost 
of  modifying  these  airplanes  in 
accord. in!  e  w  ith  this  .AD  is  estimated  to 
be  SinR.ifO  per  airplane.  The  total  cost  is 
estimated  to  be  S4,')4  000  to  the  private 
sector.  The  cost  of  compll.ince  with  this 
proposal  is  so  small  and  those  small 
entities  owning  the  affected  airplane 
own  so  few  that  the  cost  nf  cnmfiliance 
will  not  constitute  a  signifi(:<(nt  financial 
burden  on  any  small  entity. 

Therefore.  I  certify  that  this  action  (1) 
IS  not  a  major  rule  under  the  provisions 
of  Execjiive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979).  and  (3)  will  not  have 
a  Significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  regulatory 
evaluation  has  been  prepared  and  has 
t)een  placed  in  the  public  docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Uoc;ket  at  the  locatKin  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .A\iati{in  safety. 
Aircraft.  Safety. 

Adoption  of  the  Amendment 

.Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new  AU. 

Beech;  .Applies  to  Models  23  IS/N  ,M-2,  M-» 
thni  M-5,S4);  A23  (S/N  M-3,  M-Sf.fi  thru 
M-90(1i;  A2.'!A  (S/N  .Vi-901  thru  M-1IW4); 
A2.^-19  (S/N  MB-1  thru  .MI3-2fW|:  ,A2;i-24 
(S/N  ,MA-1  t.^-.ru  .V1A-;tti;)|;  A24  |S''N 
.M.A-364  thru  MA-3661;  19A  |S/N  ,MIi-ZHM 
thru  M[!-4t)0).  .M19A  (S/.\  ,V1D-}61  thru 
MB-48t));  B19  (S/N  .MB-4til  thru  .MD-90,^.). 
B2;!  |S/N  .M-1M5  thru  M-i:ft4).  C23  |S/\ 
M-1285  thru  M-2223);  A24R  (S/\  MC-2 
thru  MC-ISO):  B24R  [S'N  MC-152  thru 
MC-44H.  MC^SO.  MC-4.^il|;  and  C24R  (S/ 
N  MC-^49.  MC-».')2  thru  MC-08fl,  MC- 
690  thru  MC-69.S)  airplnnes  re rlifi rated 
in  any  Cdt€'gory. 
Comphancf:  Required  within  the  next  UXJ 
hours  time-in-service  after  the  effective  dale 
of  this  AD.  unle.ss  already  accomplished. 


Tu  prevent  the  inadvertent  selection  of  a 
fuel  selector  "off'  position,  accomplish  the 
following: 

(a)  Modify  the  fuel  selector  guard  by 
mcorporating  the  Selcclor  Stop,  Part  .Number 
169-920041-9  and  appropriate  decal  as 
described  in  Beechcrafl  Mandatory  Service 
Bulletin  No.  2053  dated  February  1985,  or 
Beechcrafl  Service  Instructions  No.  1095, 
Revision  1. 

(b)  Airplanes  may  be  flown  in  accordance 
wilh  F.AR  21.197  to  a  location  where  the  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  tlie  AD  may  be  used,  if  approved,  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  Federal  Aviation  Administration.  1801 
Airport  Road.  Room  100.  Mid-Continent 
Airport.  Wichita,  Kansas  67209:  Telephone 
(310)  946-4400. 

(Sees.  313(a),  601  and  603  of  the  Federal 
Aviation  Act  of  1958.  as  amended  (49  U.S.C. 
1354(a).  1421  and  1423):  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  (anuary  12, 1983): 
and  Section  11.89  of  the  Federal  Aviation 
Regulations  (14  CFR  11.B9)) 

This  amendment  become  effective  on 
April  25, 1985. 

Issued  in  Kansas  City,  Missouri,  on  March 
8.  1985. 

Murray  E.  Smith, 

Director,  Cfntral  Region. 

IFR  Doc.  85-6742  Filed  3-20-85;  8:45  am) 

BILLING  CODE  4910-13-M 


14  CFR  Part  73  ! 

I  Airspace  Docket  No.  84-AWA-33I 

Amendment  to  Hours  of  Operations 
for  Restricted  Areas;  Fort  Lewis,  WA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  alters  the 
times  of  designation  for  Restricted 
Areas  R-6703A.  R-G703B,  R-6703C,  and 
R-(i703D  to  actual  times  of  use  or  by 
NOT  AM.  This  action  permits  more 
efficient  use  of  the  affected  airspace,  by 
making  the  airspace  available  for 
general  traffic  when  rot  being  used  by 
the  military. 

EFFECTIVE  DATE:  0901  GMT.  June  6,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Burton  Chandler.  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  S\V..  Washington,  D.C.  20591: 
telephone:  (202)  426-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  December  13. 1984.  the  FAA 
proposed  to  amend  Part  73  of  the 


Federal  Aviation  Regulations  (14  CFR 
Part  73)  to  amend  the  time  of 
designation  from  "Continuous"  to 
"Intermittent  by  NOTAM"  for  Restricted 
Areas  R-6703A.  B.  C  and  D  (49  FR 
48569).  This  amendment  is  at  the  request 
of  the  user  and  will  provide  more 
efficiency  on  the  use  of  this  area.  These 
restricted  areas  were  designated  to 
contain  aerial  gunnery,  cannon  fire. 
rockets,  mortars,  howitzers  and  missiles 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposals  to  the  F.Ai.A. 
No  comments  objecting  to  the  proposal 
were  received.  However,  after  further 
study  the  FAA  ha»  decided  to  clarify  the 
times  of  use.  Except  for  the  above 
change  and  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  73.67  of 
Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2. 
1985. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  amends 
the  time  of  designation  from 
"Continuous"  to  actual  times  of  use  or 
by  NOTAM  for  Restricted  Areas  R- 
6703A.  B,  C,  and  D.  This  action  will 
increase  the  availability  of  the  affected 
airspace  for  general  traffic. 

The  F'AA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  AcL 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  §  73.67  of  Part  73  of  the 
Federal  Aviation  Regulations  (14  CF'R 
Part  73)  is  amended,  as  follows: 
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^ 


R-6703A  Fort  Lewis,  W<.\     lAraended) 

By  ntmoving  the  woid  "Conlinuous."  dnd 
substjtulm)?  the  words  'OroO-Zaoo  daily:  other 
times  by  NOTAM  two  hours  in  advance." 

R-€703B  Fort  Lewis.  W  A     |  Amended] 

By  removing  the  word  "Continuous."  and 
substituting  the  words  "0700-2300  daily:  other 
times  by  NOTAM  two  hours  in  advance." 

R-6703C  Fort  Lewis,  WA     lAmended] 

B\  rL"mo\  ing  the  word  "Continuous."  and 
substituting  the  words  "Intermittent  by 
NOTAM  two  hours  in  advance." 

R-6703D  Fort  Lewis.  WA     |.Amendedj 

By  removing  the  word  "Continuous."  and 
substituting  the  words  "0700-2300  daily:  other 
times  by  NOT.AM  two  hours  in  advance." 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)};  (49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449.  January 
12.  1983));  and  (14  CFR  11.69) 

Issued  in  Washington.  D.C..  on  March  14. 
19R5. 

)ames  Burns,  Jr.. 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
|FR  Doc.  85-6743  Filed  3-20-85:  8:45  am] 

BILLING  C00€  4$i0-13-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  630  and  640 
(Docket  No.  80N-00531 

Changes  In  Proper  Names  of  Certain 
Biological  Products;  Correction 

agency:  looci  and  Drug  Administration. 
ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
final  rule  that  amended  the  biologies 
nigulalions  by  changing  the  proper 
names  of  certain  biological  products: 
updating  all  applicable  regulations  to 
reflect  these  new  names:  and  updating, 
clarifying,  and  reorganizing  certain 
regulations  [50  FR  4128:  January  29. 
1985).  Certain  sections  were 
inadvertently  amended  in  that  rule.  This 
document  corrects  that  error. 
EFFECTIVE  DATE:  March  21,  W8,5, 

FOR  FURTHER  INFORMATION  CONTACT: 

Warren  Howard,  Division  of 
Regulations  Policy  (HFC-221),  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Riu.k villi',  MD  20R57,  301-l-}.'^-3480, 
SUPPLEMENTARY  INFORMATION:  in  FR 

Doc.  85-2001.  appearing  on  page  4128  in 
the  Federal  Register  of  Tuesday,  Januan,' 
29.  198.T,  the  following  correction  is 
made:  On  page  4137,  renter  and  third 
columns,  on  page  4138,  first  and  second 


columns,  and  on  page  4140,  center 
column,  amendments  5.f,  k.  o.  u,  aa.  and 
ee  and  B.ccc.  respectively,  are  removed. 

This  correction  removes  amendments 
to  §§  630.6.  630.18,  630.37.  630.57,  630,67. 
630,87,  and  640.86,  because  these 
sections  were  previously  removed  from 
the  biologies  regulations. 

Dated:  March  18,  1985. 
Marvin  H.  Shumate. 

Acting  Associate  Commissioner  for 
Regulatory  A  (fairs. 

|KR  Doc.  8.'>-6787  Filed  5-19-85;  10:41  am] 
BILLING  CODE  4160-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  52,  207,  255.  811,  and  850 

(Docket  No.  R-84-1166;  FR-1902J 

Housing  Development  Grant  Program; 
Correction 

agency:  Office  of  the  Secretary,  HUD, 
ACTION:  Interim  rule:  correction. 

summary:  This  document  corrects  the 

amendatory  language  contained  in  the 
interim  rule  that  implemented  the 
Housing  Development  Grant  Program 
authorized  by  section  17  of  the  United 
States  Housing  Act  of  1937.  The  interim 
rule  appeared  on  page  24634  in  the 
Federal  Register  of  Thursday.  June  14, 
1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  D.  Brown,  Acting  Director. 
Housing  Development  Grants  Division. 
Room  6128.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SVV.,  Washington,  D,C.  20410.  telephone 
(202)  755-5720.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION: 

Accordingly,  the  follow  mg  correction  is 
being  made  to  FR  Doc.  84-15887 
appearing  on  page  24634  in  the  issue  of 
June  14.  1984; 

1,  On  page  24654,  the  first  column,  in 
item  four,  the  amendatory  language  is 
corrected  to  read,  "4.  In  §  207.32a, 
paragraph  (f)(2).  (i)  and  (j),  the 
introductory  text  of  (j)(l).  the 
introductory  text  of  {j)(2),  (j)(3),  and  the 
introductory  text  of  (j)(4)  are  revised, 
and  a  new  (j)(5)  is  added  to  read  as 
follows;". 

Authority:  Sec,  17  United  States  Housing 
Act  of  1837  (42  U,S.C.  1437o):  sec  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 


D.iteC   \UTch  15    i9b5 
Donald  \.  Franck. 

.Acting  Assistant  General  Counsel  for 
Regulations. 
|FR  Doc.  85-6751  Filed  3-20-85:  8:45  am] 

BILLING  CODE   4:iO-32-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD  82-025) 
Drawbridge  Signals 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  This  document  makes  a 
minor  editorial  amendment  to  the 
regulotion  specifying  the  drawbridge 
opening  signal  for  vessels  required  to  be 
passed  during  scheduled  closed  periods. 
Th;s  amendment  is  necessary  to  remove 
wording  which  inadvertently  conflicts 
with  other  provisions  of  the  D'dubridge 
Operation  Regulations. 
EFFECTIVE  DATE:  March  21,  1985, 

FOR  FURTHER  INFORMATION  CONTACT: 

.Alf-ed  T  Mesrhter,  202-42f>-0942 

SUPPLEMENTARY  INFORMATION:  On  .April 

24,  1984,  the  Coast  Guard  publi.shed  a 
major  revision  of  its  Drawbridge 
Operation  Regulations  [49  FR  l"4.=iO! 
The  second  sentence  of  revised  33  CFR 
117.15(b)(3)  specifies  the  opening  signal 
to  be  given  by  vessels  "authorized"  to 
be  passed  through  a  drawbridge  during 
periods  when  the  draw  need  not  be 
opened.  Strictly  speakms  this  provision 
should  apply  only  to  vessels  w-hich  are 


required,  not  mcreh  author 


to  be 


passed.  Under  re\ised  §  117,53(0!  all 
vessels  are  authorized  to  be  pdssed 
during  a  closed  period  if  the  drawtender 
chooses;  but  only  certain  vessels,  such 
as  vessels  in  distress,  vessels 
responding  to  an  emergency,  and  other 
vessels  specified  in  the  regulations 
applicable  to  the  particular  bridge  in 
question,  are  required  to  be  passed. 
Therefore,  the  word  "authorized"  in 
§  117.15(b)(3)  is  replaced  by  "required" 
to  clearly  indicate  that  only  vessels 
required  to  be  passed  are  permitted  to 
use  the  special  opening  signal  during 
scheduled  closed  periods. 

This  rulemaking  action  is  editorial  in 
nature  and  corrects  wording  which  is 
clearly  in  conflict  with  other  regulations. 
This  correction  is  necessary  to  relieve 
the  burden  on  drawtenders  and 
vehicular  traffic  created  by  unnecessary 
bridge  openings  Therefore  the  Coast 
Guard  finds  that  notice  and  public 
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proc(:dure  thereon  are  unnecessary  and 
contrary  to  the  puhhc  interest  and  that 
the  rule  may  be  made  effective  in  less 
Ih.m  30  days  under  5  U.S.C.  .55.i(ii). 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33  of  the  Code  of  Federal 
Repiihttions  is  amended  <is  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGUI-ATIONS 

1.  The  authority  citation  for  Part  117 

reads  as  follows: 

Authority:  3:!  l>'  S.C.  499:  49  CP'R  1.46(c)|5). 

2.  By  revising  paragraph  (hl(3)  of 
§  117.15  to  read  as  follows: 

§117.15    Signals. 

•  •  •  •  • 

(b)  •  •  • 

(3)  The  sound  signal  to  request  the 
opening  of  a  draw  is  one  prolonged  blast 
followed  by  one  short  blast  sounded  not 
more  than  three  seconds  after  the 
prolonged  blast.  For  vessels  required  to 
be  passed  through  a  draw  durintj  a 
scheduled  closure  period,  'he  sound 
signal  to  request  the  opening  of  the  driiw 
during  that  period  is  five  short  blasts 
sounded  in  rapid  succession. 
*         *         t         •         • 

Dated:  Mdrch  18.  19K5. 
T.J.  Wojnar, 

Hear  Aiimiral.  U.S.  Coast  Caurxf.  Chief,  Office 

of  Navigation. 

|FR  Doc.  85-6717  Filed  3-2(Mi5;  8:45  am) 

BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 
IDocket  No.  41269-50181 

Final  Rules  for  Miscellaneous  Patent 
Provisions 

Correction 

In  F'R  Doc.  85-34h6  beginning  on  page 
9368  in  the  issue  of  Thursday,  March  7, 
1985.  make  the  following  corrections: 

1.  On  page  9374,  third  c;olumn. 
paragraph  B  at  the  bottom  of  the  page, 
second  line,  "from"  should  read  "front". 

2.  On  page  9375,  first  column,  second 
complete  paragraph,  sixth  line, 
"issuances"  should  read  "issuance". 

3.  On  page  9378.  first  column,  second 
Reply  paragraph,  last  line.  "§  l,117|h)" 
should  read  "§  1.17(h)". 

§1.78    I  Corrected  I 

4.  On  page  9380.  third  column. 

§  1.78(a).  fifth  line  from  the  bottom. 


"intitled"  should  read  "entitled"  and  in 
the  fourth  Ime  from  the  bottom,  "data" 
should  read  "date". 

§1.101    fCorrecfed] 

5.  On  page  9381,  first  column. 

§  1.101(a).  line  ten,  "been"  should 
appear  between  "have"  and  "filed". 

§1.131    ICorrectedl 

6.  On  the  same  page,  third  column. 
§  1.131(a).  line  five,  "bv"  should  read 
"but". 

§1.139    IRemovedi 

7.  On  page  9382,  first  column,  the 
heading  for  amendatory  language 
paragraph  19  should  be  corrected  to 
read  as  it  does  above. 

§1.451     (Correctedl 

8.  On  page  9384.  third  column, 

§  1.451(c).  line  thirteen.  "oT'  should  read 

"or  to". 

BILLING  CODE  1S0S-C1-1I 


LIBRARY  OF  CONGRESS 

Copyrigtit  Office 

37  CFR  Part  201 

I  Docket  No.  RM  80-2BI 

Compulsory  License  for  Cable 
Systems 

Corrections 

In  FR  Doc.  85-5467  beginning  on  page 
9270  in  the  issue  of  Thursday,  March  7, 
1985,  make  the  following  corrections: 

On  page  9272.  second  column,  line 
twelve,  "not"  should  read  "now",  and  in 
line  fourteen,  "which"  should  appear 
between  "rule"  and  "continues". 

BILUKG  CODE  150S-01-II 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6596 

INev-051745  and  Nev-059798:  4-00164- 
ILMI 

Nevada;  Modification  of  Secretarial 
Order  of  January  3.  1929,  and  Public 
Land  Order  No.  3512  of  December  7. 
1964 

AGENCY:  Bureau  of  Land  Management. 

Inlenor. 

action:  I^iblic  land  order. 


summary:  This  order  modifies  a 
Secretarial  order  and  a  public  land  order 
as  they  affect  36.39  acres  of  public  land 
withdrawn  for  the  Bureau  of 


Reclamations  Colorado  River  Storage 
Project  and  Robert  D.  Griffith  Water 
Project  (formerly  Southe.'-n  Nevada 
Water  Project).  This  action  will  open  the 
land  to  proposed  sale  by  the  Bureau  of 
Land  Management. 

EFFECTIVE  DATE:  March  21.  1985 

FOR  FURTHER  INFORMATION  CONTACT: 

Vienna  Wolder,  BL.M,  .Nevada  State 
Office.  P.O.  Box  12000  Reno.  Nevada 
89520.702-784-5481. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  2I>4 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2751; 
43  U.S.C.  1714),  it  is  ordered  as  follows; 

1.  The  Secretarial  Order  of  Januarv  3. 
1929,  and  Public  Land  Order  No.  3512  of 
December  7.  1964,  are  hereby  modified 
to  permit  sale  of  the  following  described 
land: 

Mount  Diablo  Meridian 
T.  23,  S.,  R.  63  E., 

Sec.  2.  lots  18.  20.  and  the  portion  of  lot  21 
lying  outside  the  boundaries  of  the  city  ol 
Boulder  City,  Nevada. 

The  area  contains  36.39  acres  in  Clark 
County. 

2.  Effective  immediately,  subject  tc 
valid  existing  rights,  the  land  shall  be 
available  for  sale  under  section  203  of 
the  Federal  Land  Policy  and 
Management  Act.  The  land  remains 
closed  to  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but 
open  to  the  mineral  leasing  laws. 
Robert  N.  Broadbent, 

Assistant  Secretary  of  the  Interior. 
March  18, 1985. 

(FR  Doc.  85-6703^ Filed  3-20-8.5;  8:4.5  am] 
BILLING  CODE  4310-a4-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

The  Milwaukee  Road  Inc.  Authorized 
To  Use  Tracks  and/or  Facilities  of 
Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Co.,  Debtor,  (Richard 
B.  Ogilvie.  Trustee) 

agency:  Interstate  Commerce 

Commission. 

action:  Revised  Service  Order  No.  1500. 


summary:  Pursuant  to  Section  122  of  the 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Act,  Public  Law 
96-254,  this  order  authorizes  The 
Milwaukee  Road  inc.  to  provide  interim 
service  over  the  Chicago.  Milwaukee.  St 
Paul  and  Pacific  Railroad  Company. 
Debtor,  (Richard  B.  Ogilvie,  Trustee), 


Federal  Register  /  Vol.  50,  No.  55  /  Thursday,  March  21,  1985  /  Rules  and  Regulations  11367 


and  to  use  such  tracks  and  facilities  as 
are  necessary  for  operations.  This  order 
permits  carrier  to  continue  to  provide 
service  to  shippers  which  would 
otherwise  be  deprived  of  essential  rail 
transportation. 

EFFECTIVE  DATES:  12:01  a.m.,  March  18, 
1985,  and  continuing  in  effect  until  11:59 
p.m..  May  22.  1985.  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
M.F.  Clemens,  )r.,  (202)  275-7840  or  275- 
1559. 

SUPPLEMENTARY  INFORMATION: 
Decided:  March  15.  19fi5 

Pursuant  to  Section  122  of  the  Rock 
Island  Railroad  Transition  and 
Employee  Assistance  Act.  Pub.  L.  96- 
254,  the  Commission  is  authonzmg  the 
temporary  provision  of  interim  ser\'ice 
over  Chicago,  Milwaukee.  St.  Paul  and 
Pacific  Railroad  Company.  Debtor 
(Richard  B.  Ogilvie,  Trustee),  (Trustee) 
and  the  use  of  such  tracks  and  facilities 
as  are  necessary  for  those  operations. 

In  view  of  the  continued  urgent  need 
for  rail  service  over  certain  lines  of  the 
Trustee  pending  the  implementation  of 
long-range  solutions  or  abandonment, 
this  order  permits  The  Milwaukee  Road 
Inc.  (MILW)  named  in  Appendix  A  to 
this  order,  to  provide  service  to  shippers 
which  might  otherwise  be  deprived  of 
essential  rail  transportation. 

On  February'  19, 1985,  the  Milwaukee's 
reorganization  court  approved  the 
purchase,  by  Soo  Line  Corporation  (Soo) 
and  its  subsidiary  SLRCO,  Inc..  of  the 
Trustee's  core  properties,  and  that  sale 
was  consummated  on  the  same  date. 
The  line  segments  which  are  the  subject 
of  this  decision,  were  retained  by  the 
Trustees  as  non-operating  properties. 
SLRCO.  Inc.  has  indicated  its 
willingness  to  operate  the  lines 
described  in  Appendix  A  for  (90)  ninety 
days,  or  until  a  determination  is  made 
by  the  Reorganization  Court  regarding 
abandonment. 

On  March  1. 1985.  SLRCO.  Inc. 
formally  changed  its  corporate  name  to 
The  Milwaukee  Road  Inc..  including  the 
adoption  of  reporting  marks  (MILW) 
formerly  held  by  the  Trustee.  The 
purpose  of  this  revised  decision  is  to 
delete  ail  references  to  SLRCO.  inc..  as 
the  authorized  operator  and  successor  to 
the  Milwaukee;  establish  The 
Milwaukee  Road  Inc.,  as  the  authorized 
operator,  and  realign  references  to  all 
involved  carriers,  reference  marks,  and 
the  Trustee. 

It  is  the  opinion  of  the  Commission 
that  an  emergency  exists  requiring  that 
the  railroad  listed  in  the  attached 
appendix  be  authorized  to  conduct 


operations  using  tracks  and/or  facilities 
of  the  Trustee:  that  notice  and  public 
procedure  are  impracticable  and 
contrary  to  the  public  interest,  and  that 
good  cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days' 
notice. 
/.'  is  ordered. 

§1033.1500     The  Milwaukee  Road  inc. 
authorized  to  use  tracks  arxj/or  facilities  of 
the  Chicago,  Mlhwaukec.  St  Paul  and  Pacific 
Railroad  Company,  Debtor  (Richard  B. 
Ogilvie,  Trustee). 

(a)  The  Milwaukee  Road  Inc.  (MILW) 
is  authorized  to  use  tracks  and/or 
facilities  of  the  Chicago.  Milwaukee,  St. 
Paul  and  Pacific  Railroad  Company 
(Trustee),  as  listed  in  Appendix  A  to  this 
order,  and  to  provide  interim  service. 

(b)  The  Trustee  shall  permit  the 
named  carrier  to  enter  upon  the  property 
to  conduct  service  essential  to  these 
interim  operations. 

(c)  The  Trustee  will  be  compensated 
on  terms  established  between  the 
Trustee  and  the  named  carrier;  or  upon 
failure  of  the  parties  to  agree  as 
hereafter  fixed  by  the  Commission  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  Section  122(a)  Pub. 
L.  96-254. 

(d)  The  interim  operator,  authorized  in 
Appendix  A  to  this  order,  shall,  within 
fifteen  (15)  days  of  its  effective  date, 
notify  the  Railroad  Service  Board  of  the 
date  on  which  interim  operations  were 
commenced  or  the  expected 
commencement  date  of  those 
operations. 

(e)  The  interim  operator,  authorized  in 
Appendix  A  to  this  order,  shall,  within 
thirty  days  of  commencing  operations 
under  authority  of  this  order,  notify  the 
Trustee  of  those  facilities  it  believes  are 
necessary  or  reasonably  related  to  the 
authorized  operations. 

(f)  During  the  period  of  these 
operations  over  the  Trustee's  lines,  the     - 
interim  operator  shall  be  responsible  for 
preserving  the  value  of  the  lines. 
associated  with  each  interim  operation, 
to  the  MILW  estate,  and  for  performing 
necessary  maintenance  to  avoid  undue 
deterioration  of  lines  and  associated 
facilities. 

(g)  Any  operational  or  other  difficulty 
associated  with  the  authorized 
operations  shall  be  resolved  through 
agreement  between  the  affected  parties 
or.  failing  agreement,  by  the 
Commission's  Railroad  Service  Board. 

(h)  Any  rehabilitation,  operational,  or 
other  costs  related  to  the  authorized 
operations  shall  be  the  sole 
responsibility  of  the  interim  operator 
incurring  the  costs,  and  shall  not  in  any 
way  be  deemed  a  liability  of  the  United 
States  Government. 


(i)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  traffic. 

(j)  Rate  applicable.  Inasmuch  as  this 
operation  by  an  interim  operator  over 
tracks  previousK  operated  by  the 
Trustee  is  deemed  to  be  due  to  carrier's 
disability,  the  rates  applicable  to  traffic 
moved  ove'f  these  lines  shall  be  the  rates 
applicable  to  traffic  routed  to.  from,  or 
via  these  lines  which  were  formerly  in 
effect  on  such  traffic,  until  tariffs  naming 
rates  and  routes  specifically  applicable 
become  effective. 

(k)  In  transportation  trafTic  over  these 
lines,  the  interim  operator  involved  shall 
proceed  even  though  no  contracts, 
agreements,  or  arrangements  may  now 
exist  with  reference  to  the  divisions  of 
the  rates  of  transportation  applicable  to 
that  traffic.  Divisions  shall  be,  during  the 
time  this  order  remains  in  force,  those 
voluntarily  agreed  upon  by  and  between 
the  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  divisions  shall 
be  those  hereafter  fixed  by  the 
Commission  in  accordance  with 
pertinent  authority  conferred  upon  it  by 
the  Interstate  Commerce  Act. 

(1)  Employees.  In  pro\  iding  service 
under  this  order  the  interim  operator,  to 
the  maximum  extent  practicable,  shall 
use  the  employees  who  normally  would 
have  performed  work  in  connection  with 
the  traffic  moving  over  the  lines  subject 
to  this  Service  Order. 

(m)  Effective  date.  This  order  shall 
become  effective  at  12fll  a.m..  March  18, 
1985. 

(n)  Expiration  date.  This  provisions  of 
this  order  shall  expire  at  11:59  p.m..  May 
22.  1985.  unless  otherwise  modified, 
amended,  or  vacated  by  order  of  this 
Commission. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10304-10305  and 
Section  122.  Pub.  L.  96-254. 

List  of  Subject  in  49  CFR  Part  1033 
Railroads. 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads. 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  order  shall  be 
given  to  the  general  public  b\  depositing 
a  copy  in  the  Office  of  the  Secretary'  of 
the  Commission  at  Washington.  D.C., 
and  by  filing  a  copy  w  ith  the  Director. 
Office  of  the  Federal  Register. 
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By  thtf  Commission,  Railroad  Service 
Board,  members  [.  Warren  McFarland. 
Btrr.ard  Gaillard.  rind  John  H.  O'Brien, 
lames  H.  Bayne. 

Si'(  ri  tcry. 

Appendix  A 

Liacii  Authorized  To  Be  Operated  by  the 
Milwaukee  Road  Inc. 

A.  The  Chicago  and  Ev.mston  line 
t)Ctween  Engineering  Station  128  +  67  at 
C&E  junction  near  Clybourn  Avenue 
and  Engineering  Station  177  -^  82  near 
Diversey  Parkway,  a  total  distance  of 
0.93  miles  in  Chicago,  Illinois. 

B.  In  Rockford,  Illinois,  between 
milepost  0.24.  near  9th  .Avenue  and  8th 
Street,  and  milepost  2.26,  near  Harrison 
Avenue,  a  total  distance  of  2.02  miles. 

C.  The  Chestnut  Street  Line  Between 
Engineering  Station  155  f  21  at  west 
line  of  Richard's  Street  and  Engineering 
Station  14  4^  65.7  at  north  line  of 
Highland  Avenue,  a  total  distance  of 
2.66  miles  in  Milwaukee.  Wisconsin. 

|KR"i):(    H5-f.-3(^  Filed  3-20-85;  B:45  am) 
BILLING  CODE  703S-O1-M 


49  CFR  Part  1033 

Various  Railroads  Authorized  To  Use 
Tracks  and/or  Facilities  of  Chicago, 
Milwaukee,  St.  Paul  and  Pacific 
Railroad  Company 

AGENCY:  Inter.'-tate  Commerce 

Commission. 

ACTION:  .Amendment  Xu  1  to  Fifteenth 

Rcvi'.fd  Service  Order  No.  1474. 


SUMMARY:  Pursuant  to  Section  122  of  the 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Ac:t.  Pub.  L.  96- 
254,  this  order  authorizes  various 
railroads  to  provide  interim,  service  over 
the  Chicago.  Milwaukee.  St.  Paul  and 
Pacific  Railroad  Company,  Debtor. 
(Richard  B.  Ogilvie).  Trustee,  and  to  use 
such  tracks  and  facilities  as  are 
necessarv  for  operations.  This  order 
permits  carriers  to  continue  to  provide 
service  to  shippers  which  would 
otherwise  be  deprived  of  essential  rail 
transportation. 

EFFECTIVE  DATES:  11:59  p.m.  March  31, 
1985.  and  continuing  in  effect  until  11:59 
p.m..  June  30.  1985.  unless  otherwise 
modified,  amended  or  vacated  by  order 

of  this  (Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.K.  Clemens,  jr..  (202)  2:'.'>-r840  or  27,5- 

1559. 

SUPPLEMENTARY  INFORMATION: 

DfCidciJ.  .Vlurrh  15.  19U5. 

L'pon  further  consideration  of 
Fifteenth  Revised  Service  Order  No. 


1474  (50  PR  2676,  January  18. 1985)  and 
good  cause  appearing  therefor: 
It  is  ordered  that 

§1033.1474    (Amended! 

Fifteenth  Revised  Service  Or^er  No. 
1474  is  amended  by  substituting  the 
following  paragraph  (n)  for  paragraph 
(n)  thereof:  j 

§  1033.1474     Various  railroads 
authorized  to  use  tracks  and/or 
facilities  of  the  Chicago.  Milwaukee,  St. 
Paul  and  Pacific  Railroad  Company, 
debtor  (Richard  B\  Ogilvie.  trustee). 

*  •  *  *  « 

(n)  Expiration  date.  The  provisions  of 
this  order  are  extesnded  for  an  additional 
period  of  time,  and  shall  expire  at  11:59 
p.m..  June  30, 1985,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

Effective  date.  This  amendment  shall 
become  effective  (t  11:59  p.m..  March  31. 
1985.  ! 

This  action  is  taken  under  authority  of 
49  U.S.C.  10304-10305  and  Section  122. 
Public  Law  96-254. 

Subjects  in  49  CFR  Part  1033 

Railroads. 

This  amendment  shall  be  served  upon 
the  Association  of  American  Railroads. 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  amendment 
shall  be  given  to  the  general  public  by 
depositing  a  copy  in  the  Office  of  the 
Secretary  of  the  Commission  at 
Washington,  DC,  and  by  filing  a  copy 
with  the  Director.  Office  of  the  Federal 
Register. 

By  the  Commission,  Railroad  Service 
Board,  members  J.  Warren  McFarland, 
Bernard  Gaillard,  and  John  H.  O'Brien. 
lames  H.  Bayne. 

Secrptary. 

(FR  Doc.  85-6735  Filtd  3-20-65;  8:45  am) 
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DEPARTM«^NT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  672 
(Docket  No.  40302-21] 
Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 


SUMMARY:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  optimum  yif  Id  of 
sablefish  in  the  Southeast  Outside 
District  and  in  the  East  Yakutat  Distrii  t 
of  the  Eastern  Regulatory  Area  of  the 
Gulf  of  Alaska  will  be  achieved  on 
March  18,  1985,  and  that  a  closure  is 
necessary  to  protect  sablefish  stocks  in 
these  districts.  This  closure  is  a 
management  measure  intended  to 
conserve  the  sablefish  resource. 

DATES:  This  notice  is  effective  March  18, 
1985.  It  is  applicable  fro.-n  12:00  noon, 
Alaska  Daylight  Time.  .March  18. 1985. 
until  12:00  Midnight.  Alaska  Standard 
Time,  December  31, 1985  Public 
comments  are  invited  on  this  closure 
until  April  2. 1985. 

ADDRESS:  Comme.-.ts  should  be  sent  to 
Robert  W.  McVey.  Director.  Alaska 
Region.  National  Marine  Fisheries 
Service.  P.O.  Box  1668.  Juneau.  -Alaska 
99802.  During  the  15-day  comment 
period,  the  data  upon  which  this  notice 
is  based  will  be  available  for  public 
inspection  during  business  hours  (8:1X1 
a.m.  to  4:30  p.m.,  Monday  through 
Friday)  at  the  NMFS  Alaska  Region 
Office.  Federal  Building.  Room  453.  7(i<) 
West  Ninth  Street,  Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Berg  (NMFS  Fishery 
Management  Biologist).  907-586-7230. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Gulf  of  Alaska 
(FMP)  governing  the  groundfish  fishery 
in  the  fishery  conservation  zone  under 
the  Magnuson  Fishery  Conservation  and 
Managment  Act  (Magnuson  Act) 
provides  for  inseason  adjustments  of 
fishing  seasons  and  areas.  Implementing 
rules  at  50  CFR  672.20  specify  that  these 
orders  will  be  made  by  the  Secretary  of 
Commerce  under  criteria  set  out  in  that 
section. 

Section  672.2  defines  three  regulatory 
areas  of  the  Gulf  of  Alaska.  One  of  these 
is  the  Eastern  Regulatory  Area,  which  is 
further  divided  into  the  three  regulatory 
districts  for  the  purpose  of  better 
managing  sablefish:  West  Yakutat.  East 
Y'akutat.  and  Southeast  Outside.  The 
optimum  yield  (OY)  for  sablefish  for  the 
East  Yakutat  and  Southeast  Outside 
Districts  are  850-1.135  metric  tons  (mt) 
and  470-1.435  mt.  respectively.  These 
amounts  are  specified  at  §  672.20.  Table 
1. 

About  35  vessels  have  conducted  a 
directed  fishery  for  sablefish  during  the 
fishing  season,  which  began  on  January 
1. 1985.  Despite  poor  weather,  many 
vessels  have  experienced  good  catches. 
The  35  vessels  engaged  in  the  fishery 
are  harvesting  an  estimated  36  metric 
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tons  of  sablefish  pe."  dav.  or  slightly 
more  than  a  tun  per  \essel  Through 
P'nday.  March  8.  1985.  these  vessels 
have  harvested  an  estimated  2.210  mt. 
leaving  a  balance  of  360  mt.  At  the 
current  catch  rate,  the  OYs  will  be  fully 
harvested  on  March  18,  1985,  This 
closure  is  a  management  measure 
intended  to  conserve  the  sablefish 
resource.  Sablefish  landings  west  of  the 
East  Yakutat  District,  i  e..  west  of  140  ° 
W.  longitude  have  been  minimal  to  date 
but  could  increase  rapidly  as  part  of  the 
fleet  moves  west  following  notice  of  this 
closure. 

In  accordance  with  §  672.20(b),  the 
Secretary  of  Commerce  issues  this 
closure  under  §  672.Z0(a).  prohibiting 
further  fishing  for  sablefish  in  these 
districts  until  12:00  midnight,  December 
31, 1985.  This  closure  will  be  effective 
upon  filing  of  this  notice  for  public 
inspection  with  the  Office  of  the  Federal 
Register  and  after  it  has  been  publicized 
for  48  hours  through  Alaska  Department 
of  Fish  and  Game  procedures  under 
§  672.22(b)(4].  Public  comments  on  this 
notice  of  closure  may  be  submitted  to 
the  Regional  Director  at  the  address 
stated  above  for  15  days  following  the 
effective  date.  The  necessity  of  this 
closure  will  be  reconsidered  in  view  of 
•comments  received,  and  a  subsequ(mt 
notice  will  be  published  m  the  Federal 
Register,  either  confirming  this  closure's 
continued  effect,  modifying  it,  or 
rescinding  it. 

Other  Matters 

The  sablefish  stock  in  the  affected 
districts  will  be  subject  to  harm  unless 
this  order  takes  effect  promptly.  The 
agency  therefore  finds  for  good  cause 
that  advance  notice  and  public  comment 
on  this  order  is  contrary  to  the  public 
interest  and  that  the  effective  date 
should  not  be  delayed. 

This  action  is  taken  under  the 
authority  of  regulations  specified  at 
§§  672.20  and  672.22,  and  is  taken  in 
compliance  with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fish,  Fisheries,  Reporting 
requirements, 

(16U.S.C.  laoie/se^.) 
Dated:  March  18,  1985. 

Carmen  |.  Blondin, 

Deputy  Assibtant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

[KR  Doc.  85-6756  Filed  3-18-85;  5:07  pm| 
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50  CFR  Part  675 

(Docket  No.  41046-41711 

Foreign  FIstiing,  Groundfisti  of  the 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  .Ndiionai  M.jnr.e  Kihherii'S 
Service  (NMFS).  NOAA,  Commerce. 
action:  Final  notice  of  1985  initial 

spei  ifications  for  groundfish. 

summary:  NOAA  announces  1985  initial 
total  allowable  catches  (TACs)  and 
initial  apportionments  for  each  category 
of  groundfish  in  the  Bering  Sea  and 
Aleutian  Islands  Area.  This  action  is 
necessary  to  make  allocations  available 
to  Dnited  States  and  foreign  fishermen 
for  the  1985  fishing  year.  Announcement 
of  these  apportionments  is  intended  to 
inform  the  fishing  industry  of  the 
amounts  available  in  order  to  provide 
for  an  orderly  fishery. 
DATES:  This  notice  is  effective  March  21, 
1985  Comm.ents  on  the  apportionment  of 
reserve  to  joint  ventures  or  TALFF  are 
invited  until  April  5,  1985. 
ADDRESSES:  Comments  may  be  mailed 
to  Robert  VV.  McVey.  Director,  Alaska 
Region.  NMFS,  P.O." Box  1668.  Juneau, 
AK  99802,  or  delivered  to  Room  453. 
Federal  Building,  709  West  Ninth  Street, 
Juneau,  Alaska.  Copies  of  the  resource 
assessment  document  upon  which  the 
T.-\Cs  are  based  may  be  obtained  from 
the  North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136.  Anchorage. 
AK  99510.  90"-2"4-4563, 
FOR  FURTHER  INFORMATION  CONTACT: 
RoHrild  J  Bcrs  iFisherv  Management 
Biologist,  NMFS)   90'"-58ti-"230. 
SUPPLEMENTARY  INFORMATION: 

Background 

TACs  in  the  Bering  Sea  and  Aleutian 
Islands  area  (Bering  Sea/Aleutians)  are 
established  for  groundfish  species  by 
the  Fishery  Management  Plan  for  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  The  FMP  was  developed  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  and  is  implemented  by 
rules  appearing  at  §  611.93  and  Part  675. 
The  sum  of  the  TACs  must  fall  within 
the  established  optimum  yield  (OY) 
range  for  these  species  of  1.4-2.0  million 
metric  tons  (mt). 

TACs  are  apportioned  initially  each 
year  among  domestic  annual  processing 
(DAP),  joint  venture  processing  (JVP), 
reserve,  and  total  allowable  level  of 
foreign  fishing  (TALFF)  under 
§  675.20(a)(4)  and  (5).  DAP  amounts  are 
intended  for  harvest  by  U.S.  fishermen 
for  delivery  and  sale  to  U.S.  processors. 
JVP  amounts  are  intended  for  joint 
ventures  in  which  U.S.  fishermen  deliver 
their  catches  to  foreign  processors  at 


sea.  The  Bering  Sea/Aleutians  reserve  is 
a  single  amount,  nonspecific  as  to 
species,  equal  to  the  sum  of  fifteen 
percent  of  the  TAC  of  each  species 
category,  that  may  be  reapportioned 
during  the  year  to  DAP  and/or  JVP. 
Reserves  not  reapportioned  to  DAP  or 
JVP  may  be  reapportioned  to  TALFF. 

Under  §  675.20(a)(4).  the  initial 
amounts  of  DAP  and  JVP  are  determined 
each  year  by  the  Director,  Alaska 
Region,  NMFS  (Regional  Director),  with 
recommendations  from  the  Council.  The 
DAP  and  JVP  amounts  must  equal  the 
actual  DAP  and  JVP  of  the  previous  year 
plus  any  additional  amounts  the 
Regional  Director  projects  will  be  used 
by  the  U.S.  fishing  industry  during  the 
coming  fishing  year.  These  additional 
amounts  will  refiect  as  accurately  as 
possible  the  projected  increases  in  U.S. 
processing  and  harvesting  capacity  and 
the  extent  to  which  U.S.  processing  and 
harvesting  will  occur  during  the  coming 
year.  These  projections  will  be  based 
upon  the  latest  reliable  information  that 
is  available,  including  industry  surveys, 
market  data,  and  intentions  stated  by 
representatives  for  the  U.S.  fishing 
industry. 

The  Secretary  of  Commerce 
(Secretary)  proposed  initial 
apportionments  (49  FR  44655.  November 
8, 1984)  following  tentative 
recom.mendations  from  the  Council  after 
its  September  27-29, 1984.  meeting. 
During  its  December  5-8,  1984,  meeting, 
the  Council  considered  comments 
received  and  also  the  best  available 
scientific  information  obtained  from  the 
Northwest  and  Alaska  Fishery  Center 
and  other  sources  concerning  the  status 
of  stocks.  The  Plan  Team  presented  its 
assessment  of  the  status  of  each  species 
for  groundfish.  Each  assessment  was 
reviewed  by  the  Scientific  and 
Statistical  Committee  (SSC)  which 
provided  recommendations  for  changes 
in  T.ACs.  At  the  December  meeting  the 
Council  adopted  changes  in  certain 
TACs.  The  Council  also  adopted,  and 
recommended  to  the  Regional  Director, 
initial  apportionments  of  TACs  among 
DAP.  JVP.  and  TALFF  on  the  basis  of 
.\'MFS-conducted  industry  surveys  and 
testimony  given  during  the  meeting 
reflecting  the  intention  of  the  U.S. 
fishing  industry.  The  council's  action, 
however,  was  taken  before  the  1984 
meeting  of  the  commercial  fishing 
industries  of  the  United  States  and 
Japan,  which  was  held  December  9-12, 
1984.  In  1982  and  1983  these  meeting 
had  been  held  before  the  Council 
meeting.  Discussions  at  these  meetings 
were  based  on  the  U.S.  policy  of  "fish 
and  chips",  under  which  foreign 
allocations  are  related  to  the  efforts  of 
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foriM^n  n.itinns  to  foster  cim  fiiiprnfr:!  df 
the  L'.S.  fishing  industry   .After  the 
December  1984  meeting,  the  .*\laska 
I'.if.ific  Seafood  Industry  Coalition 
|Ct)Hlition)  sucxessfully  negotiated  an 
agreement  with  the  Japanese  industry 
thiit  would  provide  for  significant 
growth  in  all  sectors  of  the  Pacific 
NDrthwest  and  .Alaska  fishing  industry. 
This  agreement  was  inconsistent  with 
.'.pportionment  recommendations  made 
by  the  Council  at  the  December  meeting. 
The  Council  decided  that,  in  view  of  the 
inconsistencies,  it  should  review  the 
result  of  the  industry  agreement  and  any 
ether  nt'U  information  at  its  next 
meeting.  February  5-8.  1983.  in  Sitka. 
Alaska.  As  a  result  of  this  action,  the 
Secretary  concluded  that  action  on  the 
apportionments  recommended  at  the 


December  1984  meeting  would  serve  no 
useful  purpose  as  changes  were 
anticipated  at  the  February  1985 
meeting.  However,  because 
§  675.2n(b)(2)  requires  the  Secretary  to 
publish  apportionments  and  retentions 
in  the  Federal  Register  before  they  may 
take  effect,  and  because  §  611.20(c) 
requires  that  available  amounts  of 
groundfish  and  their  apportionments  be 
published  by  the  beginning  of  the  fishing 
year,  in  order  not  to  disrupt  fishing,  the 
amounts  initially  published  on 
November  8, 1984,  were  adopted  as  an 
interim  measure  and  comments  were 
invited  until  January  4.  1985  (49  FR 
50402.  December  28, 1984).  Since  the 
apportionments  were  republished  (50  FR 
46R,  January  4, 1985),  pursuant  to 
§  611.20(c).  comments  were  actually 


accepted  until  January  31.  IMiio.  W  ritten 
comments  responded  to  in  this  notice 
are  those  received  as  invited  t)y  the 
November  8.  1984.  December  28,  1'1H4. 
and  January  4,  1983,  notices. 

Changes  in  TAGS 

At  its  February  1985  meeting,  the 
Council  adopted  final  T.ACs  for  pollock 
(BS).  Pacific  ocean  perch  (POP)  (BS), 
and  yellowfin  sole,  sablefish,  Pacific 
cod.  turbol.  flatfish.  Alka  mackerel,  and 
other  species  (BSA).  Stock  conditions 
and  changes  in  the  TACs  are  given  in 
the  table  below.  The  column  CURRFN'T 
TAC  shows  the  amounts  of  the  initial 
TAC  plus  amounts  allocated  from  the 
initial  reserve.  A  discussion  of  each 
species  group  follows  the  table. 


Table  of  1985  Equilibrium  vields  (EY).  the  Year  s  Total  Allowable  Catches  (TAC).  Initial  TACs  (ITACs).  Increase  Allocated  From 
Reserve,  and  Current  TACs  of  Groundfish,  and  Initial  Apportionments  of  TACs  Among  Domestic  Annual  Processing  (DAP),  Joint 
Venture  Processing  (JVP).  and  Total  Allowable  Level  of  Foreign  Fishing  (TALFF)  in  the  Bering  Sea  and  Aleutian  Islands  Area 


EY 


YMf'S  TAC 


rrAC  (TAC 

I  85%) 


Increase 

from 
reserve 


Cofrenl 

TAC 


DAP 


JVP 


TALFF 
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1.200.000 
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)000  1 
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0  I 
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0 
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0 
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393  584  1 

13.966  ; 

120  I 
340  { 

22 
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5.000 

62,500 

37,600 

70 

3,000 

663.072 


608  736 
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220 

160 
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I         3,685 

'  250 

j  150 

37,000 
'  106.895 
I       30.700 

41,365 

100 

8,430 

28,943 
'      929,458 


Pollock — The  pollock  resource  is 
currently  in  fair  condition  In  the  Eastern 
Bering  Sea  and  in  good  condition  in  the 
.Meutian  Islands  area.  Pollock  typically 
enter  the  fishery  when  they  are  three 
years  old.  The  1979,  1980,  and  1981  year 
(lasses  are  relatively  weak;  they  will 
now  be  in  the  1985  fishery  as  6-,  5-.  and 
4yedr  old  fish.  The  1983  year  class,  now 
2  years  old,  is  also  relati\ely  weak  and 
will  not  enter  the  fishery  until  1986.  The 
1<)82  year  class,  which  will  enter  the 
fishery  in  1985.  appears  more  promising. 
P'\ploitation  at  the  rate  of  18.2  percent  of 
the  hioma^s  will  remove  older,  larger 
fish  in  the  pollock  population,  which  will 
ni'tigate  cannibalism  by  the  larger 
pi'll()f;k  on  the  younger  fish.  The  younger 
year  classes  will  thus  contribute  more  to 
the  fishery  in  the  future.  Resource 
<issessment  surveys  indicate  that  the 
iiinmriss  has  not  rihanged  significantly 


from  1983  to  1984.  The  Council  set  the 
TACs  for  the  Bering  Sea  and  Aleutian 
Islands  area  at  1,200.000  and  100,000  mt. 
respectively. 

Pacific  cod — The  current  condition  of 
Pacific  cod  in  the  BSA  is  very  good.  The 
exploitable  biomass  has  been  calculated 
at  1,176,000  mt,  primarily  comprising 
large,  older  fish.  Recruitment  into  the 
fishery  since  the  1977  year  class 
generally  has  been  below  average.  The 
1984  resource  assessment  surveys 
indicated  that  the  1982  year  class  may 
be  above  average.  An  exploitation  rate 
of  30  percent  will  result  in  an 
equilibrium  yield  (EY)  of  347.000  mt.  A 
strong  spawner/recruil  relationship  is 
not  apparent,  which  indicates  that  a 
high  level  of  harvest  should  not  prove 
harmful  to  the  reproductive  potential  of 
this  stock.  Also,  a  high  harvest  rate  will 
remove  larger,  older  fish,  which  appear 


to  feed  predominantly  on  smaller  fish, 
including  juvenile  cod. 

The  Council  discussed  the  status  of 
Pacific  cod  at  length  and  was  concerned 
that  actual  catches  in  1984  were  not 
clearly  indicative  of  the  biomass  said  to 
be  available,  although  longline  gear 
users  had  no  problem  achieving  good 
catches  in  the  vicinity  of  the  Pnbilof 
Islands.  Because  a  high  exploitation  rate 
could  overexploit  the  weaker,  younger 
classes  on  which  future  years'  fisheries 
would  depend,  the  Council  opted  to  limit 
the  TAC  to  220,000  mt,  an  increase  of 
10,000  mt  over  the  TAC  for  1984.  and  to 
encourage  foreign  longline  gear  users  to 
direct  their  operations  on  the  stocks  in 
the  vicinity  of  the  Pribilof  Islands  north 
of  SS'N.  latitude. 

Sablefish — Stocks  of  sablefish  in  the 
BSA  continue  to  be  depressed.  At  a  five 
percent  exploitation  rate,  the  1985  FYs 


Federal  Register  /  Vol.  50,  No.  55  /  Thursday.  March  21.  1985  /  Rules  and  Regulations  11371 


for  the  Bering  Sea  and  Aleutians  are 
2,600  mf  and  3.360  mt,  respectively, 
which  were  derived  from  the  1983 
Comprehensive  U.S./]apan  Groundfish 
Survey.  The  Council  set  the  TACs  for 
the  Bering  Sea  at  2,625  mt  and  for  the 
Aleutians  at  1,875  mt. 

Pacific  ocean  perch  (POP) — Stocks  of 
Pacific  ocean  perch  are  m  poor  but 
stable  condition.  Current  estimates  of 
EYs  are  1,360  mt  and  11.400  mt  in  the 
Bering  Sea  and  Aleutians,  respectively. 
To  accelerate  rebuilding,  the  Council  set 
the  respective  T.'\C8  at  1,000  mt  and 
3,800  mt. 

Rockfish,  yellowfin  sole,  turbot, 
flatfish,  Atka  mackerel,  squid,  and  other 
species — The  condition  of  these  stocks 
is  good  to  excellent.  The  Council 
adopted  the  Plan  Team's 
recommendations  that  the  description  of 
these  stocks  in  the  International  North 
Pacific  Fisheries  Commission's  (I.NPFC) 
Series  Document  No.  2830  constitutes 
the  best  available  scientific  information. 
This  document  was  submitted  to  the 
I.NPFC  in  October  1984.  A  summary  of 
that  information  follows. 

Rockfish — Estimates  from  the  1980 
and  1983  U.S.-Japan  cooperative  trawl 
surveys  of  the  Aleutian  Islands  are 
indicate  that  the  rockfish  biomass  has 
increased  from  62.000  mt  in  1980  to 
94.600  mt  in  1983.  The  95  percent 
confidence  intervals  for  these  estimates 
overlap  significantly,  indicating  that  the 
two  estimates  may  not  differ  from  the 
mean  of  the  two  point  estimates. 
Nevertheless,  the  moan  of  these  two 
values  (78,300  mt)  suggests  that  the 
Aleutian  Islands  stock  is  much  larger 
than  that  of  the  Bering  Sea.  The 
biomasses  of  both  stocks  appear  to  be 
grossly  underestimated,  perhaps  by  50 
percent,  given  that  the  1979  catch  in  the 
Bering  Sea  was  about  11,000  mt  and  the 
biomass  in  the  Aleutians  is  considered 
much  larger  than  that  in  the  Bering  Sea. 
Biomass  estimates  for  1985  are  22,408  mt 
in  the  Bering  Sea  and  156.000  ml  in  the 
Aleutians.  At  a  five  percent  exploitation 
rate,  EYs  for  the  Bering  Sea  and 
Aleutians  are  1,120  mt  and  7,830  mt, 
respectively.  The  Council  established 
TAC  in  the  Bering  Sea  equal  to  EY,  or 
1,120  mt,  but  retained  the  more 
conservative  1984  TAC  of  5.500  mt  in  the 
Aleutians. 

Yellowfin  sole — The  abundance  of 
yellowfin  sole  appears  to  be  as  high  as. 
or  higher  than,  pre-1960  levels,  mostly  as 
a  result  of  abundant  year  classes.  Initial 
increases  in  abundance  were  from  the 
;>trong  1966-1970  year  classes  that 
predominated  in  research  vessel  and 
commercial  fishery  catches  until  the 
■  "irly  1980's.  These  year  classes  are  now 
olatively  old.  but  are  still  contributing 
ubstantially  to  the  fishery.  New  strong 


year  classes  (1973-1977)  have  now 
entered  the  exploitable  population  and 
appear  to  be  as  strong  as  or  stronger 
than  the  1966-1970  year  classes. 
Biomass  estimates  from  the  large-scale 
NMFS  surveys  indicate  that  the 
population  may  have  peaked  at  3,951,500 
mt  in  1983:  a  slight  downturn  is  apparent 
in  1984,  biomass  now  being  estimated  at 
3,365.900  mt.  Because  the  stock  is  still  in 
excellent  condition,  the  EY  is  retained 
for  1985  at  the  1984  level  of  310.0(30  mt. 
The  Council  established  TAC  at  226.900 
mt  to  maintain  the  overall  groundfish 
OY  at  no  more  than  2,000.0(X)  mt. 

Turbot — Two  species  made  up  the 
turbot  complex;  Greenland  turbot  and 
arrowtooth  flounder.  Catch  rates  and 
biomass  estimates  for  juvenile 
Greenland  turbot.  after  being  relatively 
stable  from  1975  to  1980.  declined 
sharply  between  1981  and  1984.  This 
decline  has  resulted  from  continued 
poor  recruitment  since  1979.  The  impact 
of  this  poor  recruitment  on  the  adult 
stock  was  apparent  from  a  decline  in 
catches  per  unit  of  effort  (CPUE)  from 
the  fishery  in  1982  and  1983  and  from 
reductions  in  CPUE  and  biomass 
estimates  from  research  surveys  on  the 
continental  slope.  An  assumption  is 
made  that  the  stock  was  producing  at 
maximum  sustainable  yield  (MSY)  level 
in  1979:  the  1983  CPUE"was  56  percent  of 
the  1979  value.  On  the  basis  of  this 
assumption,  the  1985  EY  is  estimated  to 
be  56  percent  of  the  MSY  value  of  67.000 
mt,  or  37,500  mt.  Abundance  measures 
of  arrowtooth  flounder  indicate  that  the 
stock  is  stable.  Based  on  this  stability 
and  also  on  good  recruitment  of  juvenile 
fish,  the  1985  EY  remains  the  same  as 
last  year,  or  20.000  mt.  The  combined  EY 
for  the  complex  is  57.500  mt.  This 
amount  differs  from  the  value  of  50,000 
mt  set  by  the  Council  at  its  December 

1984  meeting,  which  had  assum.ed  the 
EY  for  Greenland  turbot  to  be  30.000  mt 
instead  of  37,500  mt.  The  Council's  SSC, 
however,  reviewed  the  best  available 
scientific  information  at  the  February 

1985  meeting  and  concurred  with  the 
Northwest  and  Alaska  Fishery  Center, 
NMFS,  that  the  EY  is  37.500  m"t  for 
Greenland  turbot.  The  Council  then  set 
the  TAC  for  the  turbot  complex  at  42,000 
mt  to  maintain  the  overall  groundfish 
optimum  yield  at  no  more  than  2  million 
mt. 

Flatfish — Results  of  the  large-scale 
NMFS  research  vessel  surveys  indicate 
that  the  biomass  of  flatfish  is  currently 
very  high,  being  estimated  at  2,126,800 
mt,  which  is  the  sum  of  726.800  mt  for 
Alaska  plaice  and  1.400.000  mt  for  the 
other  flatfish.  EY  is  set  at  150,200  mt, 
which  falls  within  the  upper  range  of 
MSY.  The  Council  established  the  TAC 
for  the  flatfish  complex  at  109,000  mt  to 


maintain  the  overall  groundfish  OY  at 
not  more  than  2  million  mt. 

Atka  mackerel—Resuhs  from  the  1983 
U.S. -Japan  survey  indicate  that  the  Atka 
mackerel  stock  is  healthy:  the  biomass 
estimate  of  304.132  mt  may  be  at  a 
historic  high.  The  best  available 
information  shows  that  the  resource  in 
the  Aleutians  can  sustain  a  maximum 
yield  of  37,700  mt  Under  current  stock 
conditions  the  EY  has  been  set  equal  to 
the  MSY  of  37,700  mt  for  1985.  The 
Council,  therefore,  has  set  the  TAC 
equal  to  the  EY,  or  37.700  mt. 

Squid — Little  is  known  about  the 
abundance  of  squid,  which  is  generally 
taken  incidentally  or  temporarily 
targeted  by  trawl  fisheries  when  large 
concentrations  are  encountered.  CPUE 
has  been  relatively  stable  during  the 
years  1976  through  1982.  MSY  is 
unknown  but  is  believed  to  be  at  least 
equal  to  the  highest  catch  of  record.  A 
minimum  estimate  of  MSY  is  10.000  mt. 
The  Council  has  set  the  EY  and  T.-\C  for 
1985  equal  to  the  MSY  of  10.000  mt. 

Other  species — This  category  includes 
the  species  in  five  groups — sculpins, 
sharks,  skates,  smelts,  and  octopuses — 
that  are  currently  of  slight  economic 
value  and  are  not  generally  targeted  on, 
but  which  have  some  potential  economic 
value.  The  combined  biomass  for  these 
groups  is  672,2(X)  mt  for  the  Bering  Sea 
and  Aleutians.  The  Council  set  TAC  at 
37.580  mt  to  maintain  the  overall 
groundfish  OY  at  no  more  than  2  million 
mt. 

Apportionments  of  TAC  Among  DAP, 
IVP,  and  TALFF 

The  Council  has  established  the  initial 
apportionments  of  the  TAC  for  each 
species  among  DAP,  JVP,  and  TALf  F 
(see  preceding  table).  Each  specification 
is  a  response  to  (1)  public  comments 
received  on  the  proposed 
apportionments,  (2)  comments  presented 
at  the  Council  meeting,  and  (3) 
agreements  at  the  December  10-12.  1984. 
U.S.-Japan  industrv'  negotiations  in 
Seattle.  Washington. 

TACs  for  certain  species  are  intended 
for  use  by  U.S.  domestic  processors  or 
by  U.S.  fishermen  operating  in  joint 
ventures  and  are.  therefore,  insufficient 
to  provide  adequate  bycatch  amounts  in 
joint  ventures  or  in  foreign  fisheries.  At 
its  February  meeting,  the  Council 
requested  the  Regional  Director  to 
increase  the  TACs  for  these  species  by 
taking  appropriate  amounts  from  the 
initial  300.000  mt  nonspecific  operational 
reserve.  Under  §  675.20(b).  the  Secretary 
may  apportion  the  reserve  to  DAH  and/ 
or  TALFF  on  such  dates  as  he 
determines  appropriate.  He  is  therefore 
increasing  the  initial  TACs  for  Pacific 
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or.ecin  pcrt.h.  subltfish.  Pacific  cod. 
flatfish,  and  Alka  mackerel  to  the 
,in>ounts  shown  in  the  preceding  table. 
Under  §§  G75.20(bl  and  611.93(b).  the 
Secretary  must  provide  all  interested 
persons  an  opportunity  to  comment  on 
the  proposed  apportionments  before 
they  are  made,  unless  he  finds  that  good 
cause  e.xists  for  not  so  doiny.  The 
secretary  finds  thai  sufficient  bycatches 
must  he  made  availaf)!e  in  time  to  allow 
the  harvest  of  allowable  catches. 
Comments  on  the  apportionments  are 
in\iled.  however,  for  15  days  after  the 
effective  date  of  this  notice.  Comments 
should  be  sent  to  the  Regional  Director 
at  the  above  address. 

Public  Comments 

Written  comments  on  the  initial 
apportionment  notice  (49  FR  44655. 
November  8.  1984)  were  received  from 
four  sources:  (1)  The  Fisheries  Agency  of 
Japan.  (2)  represent<itives  of  the  Japan 
Deep  Sea  Trawlers  Association.  (3)  the 
Alaska  Department  of  Fish  and  Came, 
and  (4)  a  U.S.  citizen.  Written  comments 
on  the  interim  198."^  notice  (49  FR  50402. 
December  28.  1984)  and  the 
apportionment  notice  [50  KR  467, 
January  4.  1985)  were  received  from 
representatives  of  the  Japan  Deep  Sea 
Trawlers  .Association  and  the  Japanese 
North  Pacific  Longline  Association.  All 
comments  arc  summarized  and 
responded  to  below: 

Comment  1 — Any  sharp  decline  in 
TALFF  has  a  major  impact  on 
operational  plannmg  of  Japan's 
fisheries.  1  he  United  States  is  requested 
to  a\oid  any  adverse  im.pacts  on  T.'MJ-'F 
by  raising  TACs  to  FY  levels. 

Rf'spi'nsi' — Comment  noted.  The 
.Vlagnuson  Fishery  Conservation  and 
.Management  Act  provides  U.S. 
fishermen  a  priority  to  fishery  resources 
in  the  fishery  conservation  zone.  If  DAil 
rises  tis  a  result  of  market  opportunities. 
TALFF  must  decline.  The  sum  of  FYs  for 
all  species  is  2.191.670  mt,  which  is 
191.670  above  the  upper  end  of  the  1,4- 
2.0  million  mt  OY  range  provided  by  the 
FMP.  TACs  may  rise  above:  their  initial 
levels  for  some  species  during  the 
fishing  year  to  restjlve  operational 
problems  but  the  total  cannot  exceed 
the  2.0  million  mt. 

Comment  2 — Pacific  ocean  perch  in 
the  Bering  Sea  and  Aleutians  and 
sablefish  in  the  Bering  Sea  should  be 
treated  as  prohibited  species  with 
minimal  bycatches  provided  to  support 
fisheries  for  target  species. 

Response — The  Council  considered 
this  option  but  rejected  it  in  favor  of 
establishing  minimal  TAiJ-Ts  for  these 
species.  This  approach  provides  bycalch 


amounts  to  support  target  fisheries. 

Cumment  J— DAP  and  JVP  should  be 
set  at  realistic  values  reflecting  the 
catch  performance  of  1984. 

Response — Current  regulations 
provide  for  setting  DAP  and  JVP  a( 
levels  at  least  equal  to  the  1984  calch. 
These  specifications  are  to  be  increased 
to  reflect  the  extent  to  which  the  U.S. 
industry  will  harvest  and/or  process 
groundfish  in  1985.  The  Secretary 
concurs  with  the  Councirs 
specifications  of  DAP  and  JVP,  which  in 
many  cases  exceed  the  actual  1984 
catches. 

Comment  4 — The  TAG  for  pollock  in 
the  Bering  Sea  should  be  set  at  1.2 
million  mt.  not  1.1  million  mt. 

Response — The  TAC  is  set  at  1.2 
million  mt. 

Comment  5— The  JVP  and  DAP 
estimates  for  pollock  in  the  Bering  Sea 
should  be  substantially  reduced  to 
381,850  mt  and  46.680  mt.  respectively,  in 
partial  accordance  with  the  U.S.-Japan 
industry,  December  1984  agreement. 

Response — The  Secretary  has  set  the 
JVP  and  DAP  for  Bering  Sea  pollock  at 
393.584  mt  and  17.680  mt,  respectively,  in 
response  to  the  currfint  requirements  of 
the  U.S.  fishing  industry  determined  at 
the  Council's  February  5-8. 1985, 
meeting. 

Comment  5 — The  TAC  for  turbots  in 
the  Bering  Sea  and  Aleutians  should  be 
set  equal  to  the  EY  of  69.000  mt  as 
estimated  by  Japanese  scientists,  not 
50,000  mt  as  proposed- 

Response — The  best  available 
information  as  contained  in  INPFC 
Document  2830  indicates  that  the  EY  for 
the  turbot  complex  is  57,000  mt. 
compared  to  the  Council's  determination 
of  50,000  mt.  The  Council  had  instructed 
its  staff  to  set  the  initial  1985  TAC  for 
turbot,  as  well  as  foryellowfin  sole, 
flatfish,  and  other  species,  at  a  level  that 
was  proportional  to  its  EY  so  that  the 
total  groundfish  OY  would  equal  2.0 
million  mt.  For  reasons  given  above,  the 
Secretary  has  recalculated  the  TAC  for 
turbot  in  the  same  manner  as  the 
Council  staff,  using  an  EY  of  57.500  ml. 
which  resulted  in  a  TAC  of  42.000  mt. 

Comment  7— The  TAC  for  (POP)  in 
the  Aleutians  should  be  set  at  5,700  mt. 

Response — The  POP  resource  in  the 
Aleutians  has  declined  to  very  low 
levels.  Directed  harvests  declined 
precipitously  from  109.100  mt  in  1965  to 
14,000  ml  in  1976.  Since  then,  only 
bycatch  amounts  have  been  available 
for  harvest  because  of  the  depressed 
nature  of  the  stocks.  Although  the  best 
available  information  indicates  that  this 
stock  should  be  able  to  sustain  an 
annual  harvest  ranging  from  6.600  mt  to 
11.900  ml.  the  Council  recommended  a 


TAC  at  33  percent  of  EY  to  promote 
rapid  rebuilding  of  stocks.  The  Secretary 
concurs  with  the  Council's 
recommendation. 

Comment  8 — The  TAC  for  rockfish  in 
the  Aleutians  should  be  set  at  7.800  mt. 

Response — Although  the  EY  for 
rockfish  is  7,830  mt,  rockfish  is  intended 
as  a  bycatch  only.  The  Council  set  the 
TAC  for  this  species  at  5.500  mt  to 
support  other  target  fisheries  in  the 
Aleutians. 

Comment  9— To  limit  the  OY  to  an 
amount  no  more  than  2,0  million  mt. 
individual  TACs  should  be  lowered  for 
such  species  as  yellowfin  sole,  flatfish, 
and  other  species,  because  TACs  for 
these  species  are  large  and  will  not  be 
fully  utilized  by  either  US.  or  foreign 
fishermen. 

Response — The  Council  adopted 
TACs  for  these  species  as  well  as  turbot 
that  are  proportional  to  their  EYs  such 
that  the  sum  of  all  TACs  does  not 
exceed  2,0  million  mt. 

Comment  7fl— EYs  for  sablefish  in  the 
Bering  Sea  and  in  the  Aleutians  should 
be  3,520  mt  and  2.560  mt,  respectively, 
because  they  more  accurately  represent 
the  relative  distribution  of  the  sablefish 
population  between  the  two  areas, 
TACs  should  be  set  at  85  percent  of  the 
respective  EYs:  this  ratio  adequately 
protects  the  resource  and  allows  for 
significant  rebuilding  of  the  population. 

Response — EYs  for  sablefish  in  the 
Bfrring  Sea  and  Aleutians  have  been  set 
at  2.600  ml  and  3.360  mt.  respectively,  on 
the  basis  of  the  best  available  scientific 
information,  using  an  exploitation  rate 
of  5  percent  of  the  exploitable  biomass. 
The  Bering  Sea  TAC  approximates  the 
EY.  Although  the  Aleutian  stock  is 
improving.  TAC  is  set  at  about  55 
percent  to  promote  rebuilding. 

Comment  11 — Management  of 
sablefish  stocks  in  the  Aleutians  should 
be  conservative,  because  apparent  stock 
improvement  is  based  on  a  single  survey 
only. 

Response — The  TAC  for  this  stock  has 
been  set  conservatively. 

Comment  12 — Treating  "zero  TALFT" 
species  as  prohibited  species  is  more 
appropriate  as  a  man.igement  measure 
to  control  bycatches  of  POP.  sablefish. 
and  Atka  mackerel  than  providing 
TAUT  allocations.  The  initial  allocation 
for  Atka  mackerel  should  be  set  at  200 
ml  to  account  for  real  operational  needs. 

Response — Treating  POP,  sablefish, 
and  Atka  mackerel  as  prohibited  species 
that  must  be  discarded  under  §  611,14  is 
undesirable,  because  no  incentives 
would  exist  for  foreign  vessels  to  avoid 
them.  Limited  TALFFs  for  these  species 
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will  cause  foreign  fishermen  to  take 
extra  precautions  to  avoid  them  to  avert 
premature  closure  of  target  fisheries. 

Comment  13 — Because  the  Council 
recommended  that  35,000  mt  of  Pacific 
cod  be  allocated  to  support  a  directed 
Japanese  iongline  fishery  in  the  Bering 
Sea,  as  much  of  the  reserve  as  possible 
should  be  allocated  to  the  Pacific  cod 
TALFF  to  provide  for  this  fishery. 

Response— The  23,810  mt  TALFF  for 
Pacific  cod  was  established  by  the 
Council  at  its  February  5-8,  1985, 
meeting.  This  TALJ-'F  is  increased  to 
37,000  mt  to  accommodate  the  Council's 
request  made  at  its  December  1984 
meeting. 

Comment  N—VM')  1  ACs.  U.\l's,  and 
JVPs  are  appropriate  as  proposed. 


Response— \985  TACs,  DAPs,  and 
JVPs  for  certain  species  have  been 
adjusted  to  reflect  the  best  scientific  and 
economic  information  available  to  the 
Council  and  Secretary. 


t.t: 


M.! 'iters 


This  action  is  taken  under  §§  611.93(b) 
and  673.20  and  complies  with  Executive 
Order  12291. 

The  Secretary  has  reviewed  the 
Council  action  and  implements  the  new 
TACs  and  apportionments  of  TACs  at 
this  time. 

List  of  Siihicc  Is  in  "n  CFR  P..rl  G"" . 

Fishenus.  Keportiiig  anu 
recordkeeping  requirements. 

(ir.U.S.C.  IBOl  p/s«/.) 


L),itfd:  .M:iri:h  18.  1985. 

Carmen  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fisberii^s 
Resource  Management,  National  Marine 

Fi.-.hrrirs  Siri  icf. 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

!  ,  ;  u»,i.siin.s  btviied  in  the  preamble.  50 
CFR  Part  675  is  amended  as  follows: 

1.  The  authority  citation  for  Part  675 
reads  as  follows: 

AL.ihonly:  16U.S.C.  1801  et  siHf. 

2.  In  §  G75.20(a).  Table  1  is  revised  to 

re;id  as  follows: 

§675  20     General  limitations. 
(a)-   •   - 


Table  V— 1985  Initial  Total  Aulc vVab^e  Catch  (TAG).  Domestic  Annual  Processing  (DAP),  Joint  Venture  Processing  (JVP).  Reserve,  and 
Total  Allowable  Level  of  Foreign  Fishing  (TALFF),  all  in  Metric  Tons.  TAG  ^  DAP  4  JVP  1^  TALFF 


Species 


Bering  Sea  and  Aleutian  Islands  Groundtish  Fish- 
ery 
Pollock „ 


POP 

Other  rockfish . 
SaWetisti 


Yellonvfin  sole... 

Turbols  

Other  fiatlishes... 

Pacific  cod 

Atka  mackerel... 

Squtd , 

Other  species... 


Totals 


Species 
code 


701 

780 

849 

703 

720 
721. t18 
129 
702 
207 
509 
499 


Benng  Sea.. 

Aleutiarts 

Benng  Sea.. 

Aleutians. 

Benng  Sea.. 

Aleutians 

Benng  Sea... 
Aleutiarw 


TAG 


1.200.000  ■ 
100.000 
1.000 
3.800  ; 
1.120  I 
5,500  1 
2.625  > 
1.875  j 
226.900  I 
42.000  ! 
109.900  i 
220,000 
37,700 
10.000  I 
37.580 


OAH 


411,264 

24,506  I 

780 

3.640  I 

622  j 

990 

2,375  I 

1.725  I 

83.970  ! 

5,000 

63.700  I 

163,190 

37.600  ' 

70 

3,000 


1  _  ^•°9£ 


DAP 


17.680 

10,540 

660 

3.300 

600 

30 

2,275 

1,305 

1,770 

0 

1.200 

100.000 

0 

0 

0 


JVP 


393,584   ., 

13.966 

120 

340 

22 

960 

too 

420 

82.200 

5.000 

6Z.500 

63.190 

37,600 

70 

3.000 


2.000.000  ;     802.432        139.360  '     663,072 


'268,110 


TALFF 


eoe.73& 

60.494 
220 
1M 
330 
3.685 
290 
ISO 

loejes 

30,700 

4ijas 

37,000 

100 

e.430 

20^3 


929.458 


'  Fifteen  percent  of  tfie  total  TAG.  or  300.000  nM.  b  apportioned  to  the  initial  operational  reserve:  31.890  mt  of  reserve  is  apportioned  to  JVP  and  TALFF.  effective  January  1,  1985 
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Thts   sectron   of   the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed   issuance   of   rules   and 
regulations    The   purpose   of   these   notices 
IS   to  give   interested   persons   an 
opportunity   to   participate   in   the   rule 
making   prior   to      tfie   adoption    of   the    final 
rules. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1002  and  1004 

(Docket  Nos.  AO-160-A62  and  AO-71-A74) 

Milk  in  the  Middle  Atlantic  and  New 
York-New  Jersey  Marketing  Areas; 
Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
on  Proposed  Amendments  to 
Tentative  Marketing  Agreements  and 
to  Orders 

Corrt'ction 

in  FR  Doc.  85-5675  beginning  on  page 
9637  in  the  issue  of  Monday.  March  11. 
1985,  make  the  following  corrections:  On 
page  9653.  in  the  third  column,  in 
§  1002.51(c).  in  the  table,  in  the  second 
column,  in  the  twenty-third  line.  "-r4" 
should  read  "  +  4.4";  also  in  the  table,  in 
the  third  column,  in  the  sixteenth  line, 
"  -t-4"  should  read  "  *  3". 

BILLING  CODE  1505-01-M 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

[Docket  No.  84-104] 

Cattle  From  Canada 

agency:  Animuil  and  Plant  HeHJth 
Inspection  Service,  USDA. 
action:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  regulations  in  9  CP'R  Part  92 

cone  erning  the  importation  into  the 
United  States  of  cattle  from  Canada.  It 
IS  proposed  to  amend  the  regulations  by 
designating  the  Canadian  provinces  of 
Alberta,  Manitoba,  and  Saskatchewan 
as  brucellosis  certified  free  provinces 
and  by  allowing  cattle  classified  as 
cattle  from  brucellosis  certified  free 
provinces  of  Canada  to  enter  into  the 
United  States  at  certain  existing  ports  of 
entry.  It  appears  that  this  action  is 


necessary  to  relieve  restrictions  on  the 
im.portation  of  certain  cattle  from 
Canada  since  it  has  been  determined 
that  these  provinces  are  free  of 
brucellosis.  It  is  further  proposed  t» 
amend  the  regulations  by  deleting 
certain  provisions  which  allowed  cattle 
of  the  beef  breeds  raised  under  range 
conditions  in  the  western  provinces  of 
Canada  to  meet  the  brucellosis 
certification  requirements  for 
importation  into  the  United  States  on  an 
individual  animal  basis.  It  appears  that 
this  action  is  necessary  to  help  prevent 
the  importation  into  the  United  States  of 
c  itflc  infected  with  brucellosis. 
date:  Written  comments  must  be 
received  on  or  before  April  22. 1985. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director.  Regulatory  Coordination  Staff, 
APHIS,  USDA,  Room  728.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsvilie,  .MD  20782,  Written 
comments  may  be  inspected  at  Room 
728  of  the  Federal  Building  between  8 
a.m.  and  4:30  p,m,,  Monday  through 
Friday,  except  hi)li(J,i\,  s. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  E.  Herrick,  Innpo.'-t/Export 
Animals  and  Products  Staff.  VS.  APHIS, 
USD,'\,  Room  839,  Federal  Building.  6505 
Belcrest  Road,  Hvattsville,  MD  20782, 
(301)436-8530. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  92 
(referred  to  below  as  the  regulations) 
regulate  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  diseases.  Section  92.20  of  the 
regulations  contains  specific  provisions 
concerning  the  importation  into  the 
United  States  of  cattle  from  Canada. 
These  provisions  include,  as  a  condition 
of  importation,  that  cattle  from  Canada 
six  months  of  age  or  older,  except  steers 
and  cattle  for  immediate  slaughter,  must 
be  accompanied  by  a  brucellosis  lest 
certificate  or  brucellosis  vaccination 
certificate. 

Brucellosis  Certified  Free  Provinces  of 
Canada 

To  qualify  for  a  brucellosis  test 
certificate  or  brucellosis  vaccination 
certificate,  cattle  from  Canada  six 
months  of  age  or  older,  except  steers 
and  cattle  for  immediate  slaughter,  must 


meet  one  of  the  alternative  sets  of 
requirements  set  forth  in  §  92.20(c)  of  the 
regulations.  One  alternative  set  of 
requirements  allows  such  cattle  to 
qualify  for  a  brucellosis  test  cerliil<;ite  if 
they  originated  from  brucellosis  certified 
free  provinces  of  Canada,  if  they  have 
been  tested  for  brucellosis  with  negative 
results  within  30  days  prior  to  their  date 
of  entry,  and  if  they  originated  from  a 
herd  that  has  been  maintained  as  a  heid 
unit  for  at  least  one  year  prior  to  then 
exportation.  Also,  it  should  be  noted 
that  a  herd  unit  is  defined  as: 

a  herd  In  which  all  the  i;dtlle  were  born  and 
rHised  within  the  herd  or  were  mnved  dirorlly 
from  another  herd  located  within  the 
brucellosis  certified  free  provinces  of 
Canada,  or  were  moved  directly  from  a 
brurellosis  certified  free  herd  in  accordance 
with  Canadian  requirements  for  movemer.l 
into  brucellosis  certified  free  pnivinres  of 
Cdnada, 

The  brucellosis  certified  free 
provinces  of  Canada  are  listed  in 
§  92,l(w)  of  the  regulations.  Section 
92,l(w)  states  as  follows: 

(w)  Brucellosis  certified  free  provinces  of 
CunaJu.  New  Brunswick,  Nova  Scotia.  Piince 
Edward  Island,  Newfoundland  (including 
Labrador),  and  British  Columbia,  known  in 
Canada  as  brucellosis  accredited  free 
provinces. 

This  document  proposes  to  amend 
§  92,l(w)  by  adding  the  provinces  of 
Alberta,  Manitoba,  and  S:iskatchevv,in 
to  the  list  of  brucellosis  certified  free 
provinces  of  Canada. 

Based  on  the  results  of  disease  control 
surveillance  and  testing  programs 
conducted  by  animal  health  authorities 
of  the  Canadian  government,  these  three 
provinces  have  been  accredited  by  the 
Canadian  government  as  brucellosis 
free.  Animal  health  authorities  of  the 
Canadian  government  have  advised  the 
Department  that  the  last  brucellosis 
infection  was  eliminated  from  these 
provinces  in  the  fall  of  1982  and  ihat 
there  are  no  brucellosis-quarantined 
herds  in  these  provinces. 

Under  Canadian  law,  as  a  conditi<m 
to  maintain  status  as  a  brucellosis 
accredited  free  province  (as  noted 
above  in  §  92.1(w),  brucellosis  certified 
free  provinces  are  known  in  Canada  as 
brucellosis  accredited  free  provinces), 
dairy  herds  in  the  province  must  be 
subjected  to  a  m.inimum  of  three  milk 
ring  tests  for  brucellosis  each  year.  Also, 
non-dairy  herds  must  have  had  a  rate  of 
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at  least  5  percent  market  cattle  tests 
conducted  each  year  or  a  complete  herd 
test  at  the  end  of  each  3-ycar  period. 
Further,  cattle  for  breeding  purposes 
originating  from  provinces  of  Canada 
other  than  brucellosis  accredited  free 
provinces  must  comply  with  testing 
requirements  for  movement  into  the 
brucellosis  accredited  free  provinces 

Ports  of  Entry- 
Section  92.20(c)12)  provides,  in  part, 
that: 

Cattle  to  be  imported  into  the  United  States 
from  brucellosis  certified  free  provinces  of 
Cannda  shall  be  (A)  shipped  entiri  !y  within 
the  boundaries  of  the  brucellosis  certified 
free  provinces  of  Canada  from  the  farm  of 
origin  directly  to  the  United  States  ports  of 
entry  of  Hoiilton,  Maine.  Blaine.  Sumas. 
Lyndon,  and  Oroville,  Washington,  and 
F.astport.  Idaho;  or  (B|  such  cattle  shall  be 
shipped  in  a  vehicle  sealed  with  Canadian 
Government  seals.  If  the  cattle  to  be  imported 
are  shipped  in  sealed  vehicles,  the  seal 
numbers  shall  be  recorded  on  the  certificate, 
and  the  seals  may  only  be  broken  by  a 
United  States  port  veterinarian  at  the  United 
States  port  of  entry 

This  document  proposes  to  anumd 
§  92.20(c)(2)  by  adding  the  existing 
Canadian  border  ports  of  Raymond, 
Opheim,  and  Svveetgrass,  Montana;  and 
Pembina,  Portal,  and  Dunseith,  North 
Dakota;  to  the  list  of  United  States  ports 
of  entry  through  which  cattle  to  be 
imported  into  the  United  States  from 
brucellosis  certified  free  provinces  of 
Canada  may  be  shipped.  If  the  proposal 
to  add  Alberta.  Manitoba,  and 
Saskatchewan  to  the  list  of  brucellosis 
certified  free  provinces  is  adopted,  the 
existing  Canadian  border  ports 
proposed  to  be  added  to  the  list  in 
§  92.20(c)(2)  will  be  the  only  ports  of 
entry,  in  addition  to  those  currently 
listed,  to  which  cattle  could  be  shipped 
directly  to  the  United  States  without 
going  through  provinces  of  Canada  not 
designated  as  brucellosis  certified  free 
provinces.  These  port  of  entry  provinces 
are  designed  to  help  ensure  that  the 
cattle  are  transported  only  through 
brucellosis  certified  free  provinces  and 
thereby  avoid  contact  with  animals 
affected  with  or  exposed  to  brucellosis. 

Cattle  of  the  Beef  Breeds  Raised  Under 
Range  Conditions  in  the  Western 
Provinces  of  Canada 

Section  92.20(c)i3)  of  the  regulations 
sets  forth  one  alternative  set  of 
requirements  which  allows  cattle  from 
Canada  six  months  of  age  or  older, 
except  steers  and  cattle  for  immediate 
slaughter,  to  qualify  fof  a  brucellosis 
test  certificate  if  they  are  cattle  of  the 
beef  breeds  raised  under  range 
conditions  in  the  western  provinces  of 
Canada  (Alberta.  British  Columbia. 


Manitoba,  and  Saskatchewan),  and  if 
they  have  been  tested  for  brucellosis 
with  negative  results  within  30  days 
preceding  their  offer  for  entry  into  the 
United  States.  This  document  proposes 
to  delete  this  alternative  set  of 
requirements. 

If  the  proposal  to  add  Alberta. 
Manitoba,  and  Saskatchewan  to  the  list 
of  brucellosis  certified  free  provinces  is 
adopied.  all  of  the  western  provinces  of 
Canada  will  be  designated  as 
brucellosis  certified  free  provinces.  Even 
so,  there  would  still  be  a  risk  that  cattle 
in  these  provinces  could  become 
infected  with  brucellosis.  As  currently 
provided  in  §  92.20(c)(3),  range  cattle 
that  show  a  positive  reaction  to  a 
brucellosis  test  would  not  be  eligible  for 
a  brucellosis  certificate.  However,  under 
such  provisions,  range  cattle  that  have 
been  exposed  to  reactor  cattle  in  their 
herd  and  harbor  brucellosis  in  the 
incubation  stage  could  test  negative  for 
brucellosis  and  still  be  eligible  for  a 
brucellosis  certificate.  Such  exposed 
animals  could  be  a  means  of  spreading 
brucellosis. 

Therefore,  as  a  precautionary 
measure,  in  order  to  eliminate  the  risk 
that  could  be  presented  by  such  exposed 
animals,  it  appears  necessary  to  delete 
the  alternative  set  of  requirements  in 
§  92.20(c)(3).  If  §  92.20(r](3]  is  deleted, 
such  cattle  of  the  beef  breeds  would  be 
required  to  meet  another  of  the 
alternative  sets  of  requirements  for  a 
brucellosis  certificate  under  §  92.20. 
Alternative  sets  of  requirements  are 
established  for  (1)  cattle  from  herds 
designated  as  brucellosis  certified  free 
herds,  (2)  cattle  in  certain  herds  from 
brucellosis  certified  free  provinces  of 
Canada,  and  (3)  cattle  from  brucellosis 
qualified  for  export  herds  These  three 
altemati\'e  sets  of  requirements  are 
designed  to  ensure  that  cattle  imported 
into  the  United  States  from  Canada  are 
from  herds  free  of  brucellosis. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
in  conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  action  would  not 
have  an  effect  on  the  economy  of  $100 
million  or  more;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  have  any  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  ui  domestic  or  export 
markets. 

It  is  anticipated  that  if  the  proposed 
rule  were  adopted,  there  would  be  no 
significant  change  in  the  number  of 
cattle  imported  into  the  United  States 
from  Canada  and  that  there  wou'd  be  no 
significant  change  with  respect  to  the 
cost  of  importing  cattle  into  the  United 
States  from  Canada. 

Therefore,  the  .Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  action 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports. 
Livestock  and  livestock  products. 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Tra.nsportat'on,  Wildlife. 

PART  92— IMPORT ATJON  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  it  is  proposed  to  amend 
the  regulations  in  9  CFR  Part  92  as 
follows: 

1.  Section  92  l(w)  would  be  revised  to 
read: 

§  92.1    Definition*. 

•         •         •         «         • 

(w)  Brucellosis  certified  free 
provinces  of  Canada.  Alberta,  British 
Columbia,  Manitoba,  .New  Brunswick, 
Newfoundland  (including  Labrador), 
Nova  Scotia,  Prince  Edward  Island,  and 
Saskatchewan,  known  in  Canada  as 
brucellosis  accredited  free  provinces. 


§P2.20    [Amended) 

2.  In  the  first  sentence  of  paragraph 
(c)(1)  of  §  92.20.  "paragraph  (c)i4).  or 
paragraph  (c)(6)"  would  be  changed  to 
"paragraph  (( )(3).  or  paragraph  (c)(5)". 

3.  In  the  fourth  sentence  of  paragraph 
(c)(1)  of  §  92.20  "in  accordance  with 
paragraph  (c)(3)  of  this  section"  would 
be  changed  to  "issued  or  endorsed  by  a 
salaried  veterinarian  of  the  Canadian 
Government  showing  them  to  have  been 
tested  for  brucellosis  with  negative 
results  within  30  days  preceding  their 
offer  for  entry". 

4.  In  paragraoh  (c)(2)  of  §  92.20. 
"paragraph  (c)(4),  or  paragraph  (c)(6)" 
would  be  changed  to  "or  paragraph 
(c)(5)". 

5.  The  sixth  sentence  of  paragraph 
(c)(2)  of  i  92.20  would  be  changed  to: 
"Cattle  to  be  imported  into  the  United 
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States  from  brucellosis  certined  free 
provinces  of  Canada  shall  be  (A) 
shipped  entirely  within  the  boundaries 
of  the  brucellosis  certified  free 
provinces  of  Canada  from  the  farm  of 
origin  directly  to  the  United  States  ports 
of  entry  of  Eastport,  Idaho:  Houlton. 
Maine;  Raymond,  Opheim.  and 
Sweetgrass,  Montana;  Pembina.  Portal, 
and  Dunseith.  North  Dakota:  and  Blaine, 
Sumas,  Lyndon,  and  Oroville, 
Washington;  or  (B)  such  cattle  shall  be 
shipped  in  a  vehicle  sealed  with 
Canadian  Government  seals." 

6.  Paragraph  (c)(3)  of  §  92.20  would  be 
removjd. 

7.  Paragraphs  (c](4,  (c)(5),  (c)(6).  and 
(c)(7),  of  S  92.20  would  be  redesignated 
as  paragraphs  (c)(3),  (c)(4),  (c)(5).  and 
(c)(6)  respectively. 

8.  In  proposed  redesignated  paragraph 
(c)(3)  of  §  92.20,  "paragraph  (c)(3).  or 
paragraph  (c)(6)"  would  be  changed  to 
"or  paragraph  (c)(5)". 

9.  In  the  second  proviso  of  proposed 
redesignated  paragraph  (c)(3)(i)  of 

§  92.20,  "paragraphs  (c)(1),  (3),  and 
(4)(i)"  would  be  changed  to  "paragraphs 
(c)(1)  and  (3)(i)". 

10.  In  proposed  redesignated 
paragraph  (c)(3(ii)  of  |  92.20,  "paragraph 
(c)(4)(i)"  would  be  changed  to  ' 
"paragraph  (c)(3)(i)"  both  places  that 
"paragraph  (c)(4)(i) '  appears. 

11.  In  proposed  redesignated 
paragraph  (c)(4)  of  §  92.20,  "paragraph 
(c)(6)"  would  be  changed  to  "paragraph 
(c)(5)". 

12.  In  proposed  redesignated 
paragraph  (c)(5)  of  §  92.20,  "paragraphs 
(c)(1),  (2),  (3)and(4)(i)"  wouldbe 
changed  to  "paragraphs  (c)(1),  (2).  and 
(3)(i)". 

Authority:  Sec.  203.  60  Stdt.  1087.  as 
amended;  sees.  6.  7.  8, 10.  26  Stat.  416,  as 
amended;  417;  sec.  2.  32  Stat.  792.  as 
amended;  sec.  306.  46  Stat.  689.  as  amended; 
sees.  2,  3.  4.  5. 11.  76  Stat.  129, 130, 132;  sec.  1. 
M  Slat.  202;  7  US  C.  1622: 19  U.S.C.  1306;  21 
use.  102-105.  111.  134a.  134b.  134c,  134d, 
134f.  and  135;  7  CFR  2.17,  2.51.  and  371.2(d). 

Done  at  Washington.  DC.  this  15th  day  of 
Mjrch  1985. 
K.R.  Hook. 

Acting  Deputy  Administrator.  Veterinary 
Services. 

[FR  Doc.  85-6750  Filed  3-20-85:  8:45  am) 

MIXING  CODE  3410-34-41 


9  CFR  Part  92 
[Docket  No.  83-110] 

Sheep  and  Goats  From  Canada;  Health 
Certificates 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


action:  Proposed  Rule. 


SUMMARY:  This  document  proposes  to 
amend  the  regulations  concerning  the 
importation  into  the  United  States  of 
sheep  and  goats  from  Canada.  The 
regulations  require  as  a  condition  of 
importation  that  such  sheep  and  goats 
be  accompanied  by  a  health  certificate 
representing  that  the  animals  are  free 
from  communicable  diseases  and 
exposure  thereto.  The  regulations 
currently  provide  for  issuance  of  the 
health  certificate  by  a  salaried 
veterinarian  of  the  Canadian 
Government.  It  is  proposed  that  the 
health  certificate  for  suth  animals  be 
allowed  to  be  either  (1)  issued  by  a 
salaried  veterinarian  of  the  Canadian 
Government  or  (2)  issued  by  a 
veterinarian  authorized  by  the  Canadian 
Government  to  issue  such  certificates 
and  subsequently  endorsed  by  a 
salaried  veterinarian  of  the  Canadian 
Government,  thereby  representing  that 
the  veterinarian  issuing  the  certificate 
was  authorized  to  do  so.  It  appears  that 
determinations  necessary  to  issue  the 
certificate  could  be  adequately  done  by 
any  veterinarian  who  is  authorized  by 
the  Government  of  Canada  to  do  so,  and 
that  the  proposed  provisions  would  be 
adequate  to  ensure  that  such  sheep  and 
goats  are  free  from  communicable 
diseases  and  exposure  thereto  without 
imposing  an  unwarranted  burden  on  the 
animal  health  authority  of  the  Canadian 
Government. 

DATE:  Written  comments  must  be 
received  on  or  before  May  20,  1985. 
ADDRESS:  Written  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Thomas  O.  Gessel,  Director, 
Regulatory  Coordination  Staff,  APHIS, 
USDA,  Room  728,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Written  comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  A. A.  Furr.  Import/Export  Animals 
and  Products  Staff.  VS.  APHIS.  USDA, 
Room  846.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-43&-8170. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CtK  Part  92  (the 
regulations)  regulate  the  importation 
into  the  United  States  of  specified 
animals  and  animal  products  in  order  to 
prevent  the  introduction  into  the  United 
States  of  various  diseases. 

With  respect  to  the  importation  into 
the  United  States  of  sheep  and  goats 


from  Canada,  the  regulations  in  §  92.21 
provide,  with  certain  exceptions,  that 
these  animals  shall  be  accompanied  by 
a  certificate  issued  by  a  salaried 
veterinarian  of  the  Canadian 
Government  stating  the  following: 

{Ij  That  such  animals  have  been  inspeitcd 
on  the  premises  of  origin  and  found  free  of 
evidence  of  scrapie,  and  of  any  other 
communicable  disease; 

(2)  That,  as  far  as  it  has  been  possible  to 
determine,  such  animals  have  not  been 
exposed  to  any  such  disease  during  the 
preceding  60  days; 

(3)  That,  as  far  as  can  be  determined, 
scrapie  has  nut  existed  on  any  premises  on 
which  such  sheep  or  goats  were  located 
during  the  42  months  immediately  prior  to 
shipment  to  the  United  States; 

(4)  That  each  of  such  animals  is  not  the 
progeny  of  a  sire  or  dam  that  has  been 
affected  with  scrapie;  and 

(5)  That,  as  far  as  it  has  been  possible  to 
determine,  each  of  such  animals  is  not  a 
sheep  or  goat  that  would  have  been 
slaughtered  under  the  current  Canadian 
scrapie  eradication  program  had  that 
program  been  In  effect  since  April  1957. 


It  is  proposed  to  amend  §  92.21  to 
provide  the  certificate  could  be  either  (1) 
issued  by  a  salaried  veterinarian  of  the 
Canadian  Government  or  (2)  issued  by  a 
veterinarian  authorized  by  the  Canadian 
Government  to  issue  such  certificates 
and  subsequently  endorsed  by  a 
salaried  veterinarian  of  the  Canadian 
Government,  thereby  representing  that 
the  veterinarian  issuing  the  certificate 
was  authorized  to  do  so.  It  appears  that 
determinations  necessary  to  issue  the 
certificate  could  be  adequately  done  by 
any  veterinarian  who  is  authorized  by 
the  Government  of  Canada  to  do  so. 
However,  if  the  certificate  were  issued 
by  a  veterinarian  who  is  not  a  salaried 
veterinarian  of  the  Government  of 
Canada,  it  appears  that  it  is  necess;iiT, 
that  the  certificate  be  endorsed  by  a 
salaried  veterinarian  of  the  Canadian 
Government  in  order  to  ensure  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so.  It  appears  that  such 
certification  would  be  adequate  to 
ensure  that  such  sheep  and  goats  are 
free  from  communicable  diseases  and 
exposure  thereto  without  imposing  an 
unwarranted  burden  on  the  animal 
health  authority  of  the  Canadian 
Government. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  rule  would  not  have 
a  significant  annual  effect  on  the 
economy;  would  not  cause  a  major 
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increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  have  no  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  not  anticipated  that  this  proposed 
change  would  have  any  significant 
effect  on  the  number  of  sheep  and  goats 
imported  into  the  United  States  from 
Canada. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Canada,  Imports, 
Livestock  and  livestock  products. 
Quarantine,  Transportation. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMALS  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

CONVEYANCE  AND  SHIPPING 
CONTAINERS  THEREON 

§392.21    I  Amended] 

Accordingly,  it  is  proposed  to  amend  9 
CFR  92.21(a)  by  revising  the 
introductory  text  to  read  as  follows; 

Sheep  and  goats  offered  for 
importation  from  Canada  shall  be 
accompanied  by  a  certificate  either 
issued  by  a  salaried  veterinarian  of  the 
Canadian  Government  or  issued  by  a 
veterinarian  authorized  by  the  Canadian 
Government  to  issue  such  certificates 
and  subsequently  endorsed  by  a 
salaried  veterinarian  of  the  Canadian 
Government,  thereby  representing  that 
the  veterinarian  issuing  the  certificate 
was  authorized  to  do  so.  The  certificate 
shall  state: 

Authority:  Sec.  203,  60  Stat.  1087.  us 
amended;  sees.  6.  7,  8. 10,  26  Stat.  416.  as 
amended;  417;  sec.  2.  32  Stat.  792,  as 
amended;  sec.  306,  46  Stut.  689.  as  amended; 
sees.  2,  3.  4.  5. 11.  76  Stat.  129,  1.10, 132;  sec.  1, 
84  Stat.  202:  7  U.S.C.  1622:  19  U.S.C.  1306;  21 
U.S.C.  102-105.  111.  134a.  134b,  134c.  134d, 
134f.  and  135:  7  CFR  2.17,  2.51,  and  371.2(d). 


Done  at  Washmgton,  D.C.,  this  15lh  day  of 
March  1984 
K.R.  Hook. 

Acting  Deputy  Administrator,  Veterinary 
Services. 
|FR  Doc.  85-6748  Filed  3-20-85;  8:45) 

BILLINQ  CODE  3410-34-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No  84-CE-9-AD1 

Airworthiness  Directives;  Beecti 
Models  58P  and  58PA  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking 

(NPRM). 


summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  certain  Beech 
Models  58P  and  58PA  airplanes.  This 
AD  would  temporarily  prohibit  the  use 
of  the  fifth  and  sixth  seats  during  takeoff 
and  landing  until  modification  of  the 
floorboard  attachments  of  the  seats.  The 
manufacturer  has  reported  that  a  key 
part  of  these  attachments  was  not 
installed  during  manufacture  of  the 
affected  airplanes.  The  action  proposed 
in  this  AD  will  preclude  the  possibility 
of  passenger  injury  due  to  seat  failure 
during  a  minor  crash  landing. 
EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  April  25, 1985. 
ADDRESSES:  Beech  Service  Bulletin  No. 
2022,  dated  Felifuary.  1985,  applicable  to 
this  AD  may  be  obtained  from  Beech 
Aircraft  Corporation,  Wichita,  Kansas 
67201  or  the  Rules  Docket  at  the  address 
below.  Send  comments  on  the  proposal 
in  duplicate  to  Federal  Aviation 
Administration,  Central  Region.  Office 
of  the  Regional  Counsel.  Attention: 
Rules  Docket  No.  85-CE-<i-AD.  Room 
1558.  601  East  12th  Street,  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  l.arrv  Engler,  Aerospace  Engineer, 
Airframe  Branch,  ACE-120\V.  FAA, 
Wichita  Aircraft  Certification  Office. 
Room  100.  Mid-Continent  Airport, 
Wichita,  Kansas  67209:  Telephone  (316) 
94B-4409. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA  public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Airworthiness  Rules  Docket 
No.  85-CE-9-.\D.  Room  1558.  601  East 
12th  Street,  Kansas  City.  Missouri  64106. 

Discussion 

In  a  recent  crash-landing  involving  a 
Beech  Model  58P  airplane,  the  occupant 
of  seat  number  six  was  in)ured  when  the 
seat  came  partially  free  from  the 
floorboards.  The  aft  outboard 
attachment  to  the  floor  structure  failed 
by  pulling  a  nutplale  through  the  floor. 
Beech  has  evaluated  this  occurrence  and 
found  that  a  key  part  had  been  omitted 
from  the  fifth  and  sixth  seat  attachments 
on  all  production  58P  and  bfi?\ 
airplanes.  As  a  result.  Beech  issued 
Service  Bulletin  No.  2022.  dated 
February.  1985,  which  pro\ides  for 
reinforcement  of  these  scat  attachments. 

Since  the  condition  described  herein 
exists  in  certain  other  airplanes  of  the 
same  design,  the  AD  would  require 
temporary  prohibition  of  the  use  of  the 
fifth  and  sixth  seats  during  takeoff  and 
landing  on  Beech  Model  58P  and  5&PA 
airplanes  until  the  modification  of  Beech 
Service  Bulletin  No.  2022  is 
accomplished.    , 

The  FAA  has  determined  there  are 
approximately  440  airplanes  affected  by 
the  proposed  AD.  The  cost  of  modifying 
these  airplanes  as  required  by  the 
proposed  AD  is  extimated  to  be  $242  pei 
airplane.  The  total  cost  is  estimated  to 
be  $106,480  to  the  private  sector.  This 
cost  is  so  small  that  compliance  with  the 
proposal  will  not  have  a  significant 
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financial  impact  on  any  small  entities 
owning  affected  airplanes. 

Therefore,  1  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26.  1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  PaH  39 

Air  transportation,  Aviation  safety. 
Aircraft,  Safety. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  AD: 

Beech:  Applies  to  Models  5«P  and  MP.^ 
(Senal  Nos.  TJ-3  through  TJ-443  except 
TI-436)  airplanes,  certificated  in  any 
category. 
Compliance:  Required  as  indicated  in  the 

body  of  the  AD.  To  prevent  possible  injuries 

due  to  passenger  seat  failure  in  an  emergency 

landing,  accomplish  the  following: 

(a)  Within  the  next  25  hours  time-in-service 
after  the  effective  date  of  this  AD.  placard  the 
airplane  and  modify  the  AFM  as  follows: 

(1)  Fabncate  and  install  in  full  view  of  the 
pilot  a  temporary  placard  using  letters  of 
minimum  .10  inch  in  height  which  states: 

■DO  NOT  OCCUPY  SEATS  5  OR  6 
DURl.NG  T.^KEOFF  OR  LA.\DI.\G" 

and  operate  the  airplane  in  accordance  with 

these  limitations. 

(2)  Attach  a  copy  of  this  AD  to  the 
Limitations  Section  of  the  AFM. 

(3)  The  requirements  of  paragraphs  (a)(1) 
and  (a)(2)  of  ths  AD  may  be  accomplished  by 
the  holder  of  a  pilot  certificate  issued  under 
Part  61  of  the  Federal  Aviation  Regulations 
(FAR)  on  any  airplane  owned  or  operated  by 
him.  The  persons  accomplishing  these  actions 
must  make  the  appropriate  aircraft 
maintenance  record  entry  as  prescribed  by 
FAR  91.173. 

(b)  Within  the  next  100  hours  time-in- 
service  or  one  calendar  year  after  the 
effective  date  of  this  AD.  i^hichever  occurs 
first,  modify  the  seat  attachments  of  the  fifth 
and  sixth  seats  in  accordance  with  the 
provisions  of  Beech  Service  Bulletin  \o.  2022. 
dated  February.  1985. 

(c)  The  requirements  and  limitations  of 
paragraph  (a)  of  this  AD  may  be  removed 
when  the  modifications  required  by 
paragraph  (b)  have  been  accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used,  if  approved  by  the 


Manager,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita.  Kansas  67209; 
Telephone  (316)  946-4400. 
(Sees.  313(a).  601  and  603  of  the  Federal 
Aviation  Act  of  1958.  as  amended  (49  U.S.C. 
1354(a).  1421  and  1423);  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12,  1983); 
and  §  11.85  of  the  Federal  Aviation 
Regulations  (14  CVR  11,85)) 

Issued  in  Kansas  City.  Missouri,  on  March 
8.  1985. 

Murray  E  Smith,  j 

Director.  Central  Region       ' 

|FR  Doc.  85-6741  Filed  3-20-85;  8:45  am) 

BILUNG  CODE  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  259 

Guide  Concerning  Fuel  Economy 
Advertising  for  New  Automobiles; 
Proposed  Guide  Amendment 

AGENCY:  Federal  Trade  Commission, 
action:  Notice  of  proposed  guide 
amendment. 

summary:  The  Federal  Trade 
Commission  herein  seeks  public 
comment  on  proposed  amendments  to 
its  "Guide  Concerning  Fuel  Economy 
Advertising  for  New  Automobiles".  The 
existing  guide  requires  disclosure  of  the 
Environmental  Protection  Agency's 
"estimated  mpg"  number,  and  certain 
other  information,  whenever  fuel 
economy  representations  are  made. 
Since  1978  the  EPA  has  required  the 
"estimated  mpg"  number  to  appear  on 
new  automobile  fuel  economy  lables.  On 
April  6,  1984,  the  EPA  amended  its  fuel 
economy  labeling  rule  effective  May  7. 
1984,  (49  FR  13832).  The  new  EPA  rule 
requires  adjusted  city  and  highway  mpg 
estimates,  as  well  as  certain  other  fuel 
economy  information,  to  appear  on  the 
label.  The  amendment  proposed  here 
would  conform  the  FTC's  Guide  to  the 
EPA  rule. 

This  notice  sets  out  the  procedures  to 
be  followed  when  submitting  written 
comments. 

DATE:  Written  comments  should  be 
received  on  or  before  April  22,  1985. 
ADDRESSES:  Written  comments  should 
be  submitted  in  quintuplicate  to  Wallace 
Snyder.  Associate  Director.  Division  of 
Advertising  Practices.  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  D.C.  20.580. 
Comments  will  be  available  for 
examination  during  normal  business 
hours  (9:00  a.m.  to  5:00  p.m..  Monday- 
Friday)  in  Room  130.  Public  Reference 
Room,  Federal  Trade  Commission, 
Pennsylvania  Avenue  and  Sixth  Street, 
NW.,  Washington.  D.C. 


FOR  FURTHER  INFORMATION  CONTACT: 

Brinley  H.  Williams.  Attorney.  Division 
of  Advertising  Practices.  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC.  20580. 
202-376-8684. 

SUPPt^MENTARY  INFORMATION:  Since 
1975.  the  Environmental  Protection 
Agency  has  required  fuel  economy 
labels  to  be  attached  to  new 
automobiles.  Initially  these  labels 
contained  three  numbers  derived  from 
dynamometer  tests:  city,  highway  and 
combined  fuel  economy  estimates. 
Because  the  dynamometer  tests 
produced  estimates  that  substantially 
exceeded  actual  in-use  economy 
(especially  the  highway  estimate),  in 
1978  the  EPA  adopted  an  interim  rule 
which  required  only  one  mpg  value 
(called  the  "estimated  mpg")  to  appear 
on  the  label.  As  a  result  of  further  study, 
the  EPA  recently  adopted  a  final  rule 
that  again  requires  new  automobile  fuel 
economy  labels  to  state  both  the  city 
and  highway  mileage  estimates  instead 
of  only  one  estimate.  The  new  EPA  rule, 
however,  also  requires  that  both  the  city 
and  highway  number  be  adjusted 
downward  to  more  accurately  predict 
average  in-use  fuel  economy.  These 
adjusted  values  are  the  "estimated  city 
mpg"  and  the  "estimated  highway  mpg" 
and  are  required  to  appear  on  vehicle 
labels  beginning  with  the  1985  model 
year.  The  new  rule  also  requires  the 
manufacturers  to  include  on  the  label  in 
smaller  print:  (1)  the  range  of  both  city 
and  highway  mileage  numbers  that  the 
majority  of  drivers  could  expect  to 
obtain  with  that  automobile  and  (2)  the 
range  of  both  city  and  highway  fuel 
economy  label  values  issued  to 
automobiles  of  the  same  size 
classification  (e.g.  compact).  In  order  to 
assist  consumers  in  making  the 
transition  from  a  label  with  one 
unadjusted  number  to  labels  with  two 
adjusted  numbers,  1985  and  1986  model 
year  labels  will  also  state  what  the 
single  "estimated  mpg"  number  would 
have  been  under  the  previous  rule. 

Since  1975,  the  Commission  has  had 
an  advertising  Guide  to  regulate  unfair 
and  deceptive  mileage  advertising 
claims  based  on  nonuniform  and 
unrepresentative  tests.  The  Guide  has 
required  fuel  economy  advertising 
prominently  to  disclose  the  EPA  label 
number(s)  and  to  make  certain  other 
disclosures.  When  the  EPA  rule  was 
amended — from  the  rule  requiring  city, 
highway  and  combined  estimates  to  the 
one-number  "estimated  mpg" — the 
Commission's  Guide  was  amended  to 
conform  to  the  EPA  rule.  The  existing 
FTC  Guide,  therefore,  mandates 


Federal  Register  /  Vol.  50,  No.  55  /  Thursday,  March  21,  1985  /  Proposed  Rules 


11379 


disclosure  of  only  the  "estimated  mpg" 
number  plus  certain  disclosures.  The 
amendments  to  the  Guide  proposed  here 
are  intended  to  continue  to  insure  that 
fuel  economy  advertisements  and  EPA 
labels  are  not  in  conflict  in  order  to 
prevent  deception  and  provide 
consumers  with  the  most  easily 
comparable,  nonmisleading  fuel 
economy  information  available.  The 
proposed  amendments,  therefore, 
require  advertisements  to  disclose  the 
revised  city  and/or  revised  highway 
estimate  appropriate  to  the  advertising 
claim  being  made.  The  proposed 
amendments  also  change  the  required 
disclosures  to  recognize  the  greater 
accuracy  of  the  EPA  estimates.  The 
proposed  amendments  additionally 
establish  mandatory  disclosure 
requirements  for  the  other  comparative 
fuel  economy  numbers  which  the  EPA 
requires  to  appear  on  fuel  economy 
labels.  Finally,  the  proposed 
amendments  retain  disclosure 
provisions  relating  to  fuel  economy 
estimates  derived  from  non-EPA  tests. 
As  discussed  below,  the  Commission, 
however,  specifically  requests  comment 
on  whether  or  not  the  EPA  estimated 
mpg  numbers  must  be  disposed  in 
certain  types  of  fuel  economy 
advertisements  based  on  the  EPA 
estimates,  and  the  prominence  to  be 
given  to  audio  and  visual  disclosures 
which  must  accompany  fuel  mileage 
claims  based  on  non-EPA  tests. 

The  Commission  is  mindful  of  the  fact 
that  the  new  EPA  rule  applies  to  1985 
model  year  vehicles  and  that  advertising 
for  these  vehicles,  including  fuel 
economy  advertising,  has  already 
started.  Moreover,  the  Commission 
recognizes  that  until  the  Guide  can  be 
amended  there  may  be  uncertainty  as  to 
what  fuel  economy  claims  comport  with 
its  existing  provisions.  Therefore, 
pending  a  final  decision  on  amendment 
of  the  Guide,  the  Commission  will  view 
fuel  economy  claims  for  1985  model  year 
new  automobiles  which  comport  with 
the  proposals  set  forth  in  this  Notice  as 
not  violating  Section  5  of  the  Act. 

In  proposing  these  amendments,  the 
Commission  reiterates  its  belief  that  fuel 
economy  information  serves  the  public 
interest  when  advertising  claims  are 
neither  deceptive  nor  unfair.  In  order  to 
facilitate  public  comment  on  these 
proposals  and  because  most  provisions 
of  the  Guide  are  affected  by  the 
proposed  changes,  the  proposed  Guide 
is  published  here  in  its  entirety.  The 
following,  however,  describes  the  major 
amendments  proposed  by  the 
Commission  in  this  Notice: 


Disclosure  and  Qualification  of  the  EPA 
MPG  Estimates 

By  mandating  the  disclosure  of  either 
the  revised  city  or  revised  highway 
estimated  mpg  numbers,  the  Guide 
would  reconcile  advertising  with  the 
new  EPA  labels  which  contain  an 
adjusted  highway  mpg  estimate,  as  well 
as  an  adjusted  city  estimate,  Thus. 
under  the  proposal  contained  herein,  if 
an  advertisement  makes  only  a  highway 
mileage  claim,  only  the  EPA  highway 
estimate  need  be  disclosed.  If  only  a  city 
mileage  claim  is  made,  only  the  EPA  city 
estimate  need  be  disclosed.  Both 
numbers  may,  of  course,  be  disclosed.  If 
both  a  city  and  highway  claim  are  made 
both  EPA  estimates  must  be  given.  If 
only  a  general  mileage  claim  is  made, 
only  the  city  estimate  must  be  disclosed 
The  qualifications  which  must 
accompany  the  estimated  mpg  numbers 
have  been  amended  to  reflect  the 
greater  accuracy  of  these  adjusted  EPA 
numbers.  The  Commission  specifically 
requests  public  comment  on  whether  or 
not  the  actual  EPA  mileage  estimate 
numbers  need  to  accompany  general 
fuel  economy  claims  which  are  based  on 
the  EPA  estimates.  For  example,  if 
based  on  EPA  estimates,  a  manufacturer 
claims  that  a  new  automobile  obtains 
"very  good"  gas  mileage  must  the  actual 
EPA  mileage  numbers  be  disclosed  to 
enable  consumers  to  understand  what 
"very  good"  means  and/or  what  it  is 
based  on,  or  would  consumer  find  such 
claims  to  provide  useful  information 
even  if  unaccompanied  by  specific  EPA 
mileage  estimates?  Comments  should 
also  address  the  question  of  whether  a 
requirement  to  always  disclose  the  EPA 
estimates  in  fuel  economy 
advertisements  provides  consumers 
with  useful  comparative  fuel  economy 
information.  The  Commission  also 
desires  comments  regarding  the  cost  of 
providing  this  information  and  what 
effect  this  requirement  has  on  fuel 
economy  advertising.  Commentators  are 
requested  to  explain  the  basis  for  their 
opinions. 

EPA  Estimated  In-Use  Fuel  Economy 
Range 

These  numbers  appear  on  the  new 
automobile  label  and  provide  additional 
fuel  economy  information  to  consumers. 
The  EPA's  purpose  in  requiring  this 
information  to  be  included  on  the  label 
is  to  provide  consumers  information 
concerning  the  likely  in-use  fuel 
economy  of  the  automobile  by  stating 
the  range  of  city  and  highway  mpgs  the 
majority  of  drivers  will  obtain. 
Publication  of  only  one  of  the  numbers 
would  be  deceptive  and  confusing. 
Under  the  proposed  Guide  the 


Commission  will  not  require  these 
numbers  to  be  disclosed  m  advertising. 
The  proposed  Guide  does  require, 
however,  that  when  an  advertiser 
chooses  to  use  a  number  taken  from  the 
city  range  or  the  highway  range  (or 
both),  that  with  equal  prominence,  both 
the  upper  and  lower  numbers  of  the 
range  be  given  and  that  their  source  and 
meaning  be  given.  In  addition, 
advertisers  must  pro\ide  an  explanation 
of  these  numbers  b\  identifying  them,  as 
ranges  and  designating  them  as  city  or 
highway  ranges.  The  Commission 
solicits  comment  on  whether  additional 
explanation  of  these  numbers  is 
necessary  to  avoid  confusing  or 
misleading  consumers. 

EP.\  Range  of  Fuel  Economy  Values  for 
the  Class  of  Automobiles 

These  numbers  also  appear  on  the 
label  and  provide  consumers  with 
comparative  fuel  economy  information 
for  all  comparable  automobiles.  The 
new  automobile  label  will  display  the 
highest  and  lowest  "estimated  city  mpg" 
obtained  by  all  similar  automobiles  [e.g.. 
compact)  and  also  the  highest  and 
lowest  "estim.ated  highway  mpg" 
number  obtained  by  all  similar 
automobiles.  Providing  the  highest  and 
lowest  mpg  estimates  for  all  comparable 
automobiles  in  conjunction  with  the 
estimates  for  the  labeled  automobile 
enables  consumers  to  determine  the 
labeled  automobile's  place  within  the 
ranges.  While  the  Commission  does  not 
want  to  discourage  advertisements 
containing  useful  comparative  fuel 
economy  information,  the  Commission  is 
concerned  that  this  comparative 
information  not  be  used  in  a  deceptive 
way.  Therefore,  if  an  advertiser  making 
comparative  claims  chooses  to 
specifically  refer  to  the  "EPA  range  of 
fuel  economy  values  for  the  class  of 
automobiles"  or  to  any  component  of 
the  ranges,  the  comparison  must  be  to 
the  same  type  of  estimates  (e.^.  city  to 
city  or  highway  to  highway). 

Non-EPA  Tests 

The  proposed  Guide  continues  to 
permit  use  of  non-EPA  fuel  economy 
figures  subject  to  certain  disclosure 
requirements  including  disclosure  of  the 
EPA  mpg  estimates.  This  section  has 
been  amended  to  provide  more  specific 
guidance  as  to  what  disclosures  must 
accompany  non-EPA  tests.  The 
proposed  amendments  would  also 
provide  that  the  EPA  estimates  must  be 
given  "substantially  more  prominence" 
than  any  other  estimate  except  for  radio 
and  certain  television  advertisements.  In 
these  instances  if  the  other  estimates  are 
used  only  in  the  audio,  the  EPA 
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estimates  must  be  given  "equal 
prominence"  (See  Section  2591c)l.  The 
Commission  specifically  requests  public 
comment  on  whether  or  not  the  degree 
of  prominence  afforded  the  EPA 
estimates  in  visual  and  audio 
advertisements  will  ensure  that 
consumers  understand  the  meaning  of 
the  advertised  estimates.  The 
Commission  also  solicits  comment  on 
alternative  means,  other  than  making 
the  number  twice  as  large,  that 
advertisers  could  use  to  give  EPA 
estimates  more  prominence. 

Use  of  the  "Estimated  mpg"  Number 

The  use  of  the  old  "estimated  mpg" 
number,  which  is  now  the  "unadjusted 
city  mpg"  number,  presents  special 
problems.  For  the  1985  and  1986  model 
years,  EPA  has  provided  for  inclusion  of 
this  number  on  the  label  in  order  to 
assist  consumers  in  making  the 
transition  to  the  new  label  with  the 
downward  adjusted  city  and  highway 
estimated  mpg  numbers.  Therefore,  for 
these  two  years  this  number  is  arguably 
an  EPA-approved  number.  EPA  staff  is 
concerned  that  after  the  1986  model 
year,  this  number  (which  is  arrived  at  by 
using  dynamometer  testing)  may 
continue  to  be  described  in  advertising 
as  an  "EPA-approved"  number  even 
though  EPA  will  no  longer  approve  its 
use.  In  order  to  resoKe  this  problem,  the 
proposed  Guide  provides  that  in  ads  for 
1985  and  1986  model  year  automobiles 
the  "estimated  mpg"  may  be  used  with 
the  disclosure  that  it  is  the  "unadjusted 
city  mpg"  number  used  prior  to  1965. 
After  the  1986  model  year  this  number 
will  simply  be  treated  as  one  arrived  at 
b^  use  of  a  non-EPA  test  procedure  and 
will  be  subject  to  the  same  disclosures 
as  apply  to  all  other  non-EPA  estimates. 
The  results  of  dynamometer  tests  used 
to  estimate  highway  mileage  (and  which 
are  not  adjusted  downward  in 
accordance  with  the  EPA  formula  for 
calculating  "estimated  highway  mpg") 
are  always  non-EPA  tests  within  the 
meaning  of  this  Guide. 

List  of  Subjects  in  16  CFR  Part  259 

Advertising.  Fuel  economy.  Trade 
practices. 

Section  A — Proposed  Guide 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  its 
"Guide  Concerning  Fuel  Economy 
Advertising  fur  New  Automobiles," 
pursuant  to  its  authority  under  38  Stat. 
717,  as  amended.  This  would  amend 
Title  16,  Chapter  1,  by  revising  Part  259 
of  Subchapter  B — Guides  and  Trade 
Practice  Rules. 


PART  259— GUIDE  CONCERNING 
FUEL  ECONOMY  ADVERTISING  FOR 
NEW  AUTOMOBILES    . 

Sec.  :  I 

259.1  Definitions.  -| 

259.2  Advertising  disclosures. 
Authority:  38  Stut.  717,  as  amended. 

§259.1     Definitions. 

For  the  purposes  of  this  part,  thfe 
following  definitions  shall  apply: 

(a)  "New  automobile."  Any  passenger 
automobile  or  light  truck  for  which  a 
fuel  economy  lable  is  required  under  the 
Energy  Policy  and  Conservation  Act  (42 
U.S.C.  6201  et  scq.)  or  rules  promulgated 
thereunder,  the  equitable  or  legal  title  to 
which  has  never  been  transferred  by  a 
manufacturer,  distributor,  or  dealer  to 
an  ultimate  purchaser.  The  term 
"manufacturer"  shall  mean  any  person 
engaged  in  the  manufacturing 
assembling  of  new  automobiles, 
including  any  persons  importing  new 
automobiles  for  resale  and  any  person 
who  acts  for  and  is  under  control  of 
such  manufacturer,  assembler,  or 
importer  in  connection  with  the 
distribution  of  new  automobiles.  The 
term  "dealer"  shall  mean  any  person, 
resident  or  located  in  the  United  States 
or  any  territory  thereof  eng.iged  in  the 
sale  or  distribution  of  new  automobiles 
to  the  ultimate  purchaser.  The  term 
"ultimate  purchaser"  means,  for 
purposes  of  this  part,  first  person,  other 
than  a  dealer  purchasing  in  his  or  her 
capacity  as  a  dealer,  who  is  good  faith 
purchases  such  new  automobile  for 
purposes  other  than  resale,  including  a 
person  who  leases  such  vehicle  for  his 
or  her  personal  use. 

(b)  "Estimated  city  mpg"  The  gasoline 
consumption  or  mileage  of  new 
automobiles  as  determined  in 
accordance  with  the  city  test  procedure 
employed  and  published  by  the  U.S. 
Environmental  Protection  Agency  as 
described  in  40  CFR  Part  86  and 
subsequent  revisions  and  expressed  in 
miles-per-gallon.  to  the  nearest  whole 
mile-per-gallon  as  measured,  reported, 
published,  or  accepted  by  the  U.S. 
Environmental  Protection  Agency. 

(c)  "Estimated highway  mpg."  The 
gasoline  consumption  or  mileage  of  new 
automobiles  as  determined  in 
accordance  with  the  highway  test 
procedure  employed  and  published  by 
the  U.S.  Environmental  Protection 
Agency  as  described  in  40  CFR  Part  600 
and  subsequent  revisions:  and 
expressed  in  miles-per-gallon,  to  the 
nearest  whole  mile-per-gallon  as 
measured,  reported,  published  or 
accepted  by  the  U.S.  Environmental 
Protection  Agency. 


(d)  "Estimated  combined  fuel 
economy. "  The  harmonic  average  of  the 
"estimated  city  mpg"  and  the  "estimated 
highway  mpg"  weighted  0.55  and  0.45. 
respectively. 

(e)  "Vehicle  configuration. "  The 
unique  combination  of  automobile 
features,  as  defined  in  40  CFR  Part  600. 

(f)  "Estimated  in-use  fuel  economy 
range." The  estimated  range  of  city  and 
highway  fuel  economy  of  the  particular 
new  automobile  on  which  the  label  is 
affixed,  as  determined  in  accordance 
with  procedures  employed  by  the  U.S. 
Environmental  Protection  Agency  as 
described  in  40  CFR  600.311  (for  the 
appropriate  model  year)  and  subsequent 
revisions;  and  expressed  in  miles-per- 
gallon  to  the  nearest  whole  mile-per- 
gallon.  as  measured,  reported  or 
accepted  by  the  U.S.  Environmental 
Protection  Agency. 

(g)  "Range  of  estimated  fuel  economy 
values  for  the  class  of  new 
automobiles." The  estimated  city  and 
highway  fuel  economy  values  of  the 
class  of  automobile  [e.g..  compact)  as 
determined  by  the  U.S.  Environmental 
Protection  Agency  pursuant  to  40  CFR 
600.315  (for  the  appropriate  model  year); 
and  expressed  in  miles-per-gallon  to  the 
nearest  whole  mile-per-gallon. 

(h)  "Estimated mpg." The  estimated 
mpg  as  determined  in  accordance  with 
40  CFR  600.207^80  and  with  the  test 
procedure  employed  and  published  by 
the  U.S.  Environmental  Protection 
Agency  as  described  in  40  CFR  Part  86 
and  which  prior  to  the  1985  model  year 
appeared  on  the  labels  of  new 
automobiles. 

(i)  "Unadjusted  city  mpg. "  The 
unadjusted  city  mpg  is  the  same  as  the 
estimated  mpg  and  is  used  as  a  basis  for 
obtaining  the  estimated  mpg  figure  in 
accordance  with  the  procedure 
described  in  40  CFR  600.209-85(a). 

§  259.2    Advertising  disclosures. 

(a)  No  manufacturer  or  dealer  shall 

make  any  express  or  implied 

representation  in  advertising  concerning 

the  fuel  economy  of  any  new 

automobile  '  unless  such  representation 

is  accompanied  by  the  following  clear 

and  conspicuous  disclosures: 
(1)  If  the  advertisement  makes: 
(i)  Both  a  city  and  a  highway  fuel 

economy  representation,  both  the 

"estimated  city  mpg"  and  the  "estimated 


'The  Commission  will  regard  as  an  express  or 
implied  fuel  economy  representdtion  one  which  a 
reasonable  consumer,  upon  considering  the 
representation  in  the  context  of  the  entire 
advertisement,  would  undertand  as  referring  to  the 
fuel  economy  performance  of  the  vehicle  or  vehicles 
advertised. 
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highway  mpg"  of  such  now  automobile. - 
must  be  disclosed; 

(ii)  If  the  advertisement  makes  a 
representation  regarding  only  city  or 
only  highway  fuel  economy,  only  the 
corresponding  EPA  estimate  must  be 
disclosed; ' 

(iii)  If  the  advertisement  makes  a 
general  fuel  economy  claim  without 
reference  to  either  city  or  highway,  or  if 
the  representation  refers  to  any 
combined  fuel  economy  number,  the 
"estimated  city  mpg"  mut  be  disclosed;  * 
and 

(2)  That  the  U.S.  Environmentiil 
Protection  Agency  is  identified  as  the 
source  of  the  "estimated  city  mpg"  and 
"estimated  highway  mpg"  and  that  the 
numbers  are  estimates.'' 

(b)  If  an  advertisement  for  a  new 
automobile  cites. 

(1)  The  "estimated  in-use  fuel 
economy  range,"  the  advertisement 
must  state  with  equal  prominence  both 
the  upper  and  lower  number  of  the 
range;  an  explanation  of  the  meaning  of 
the  numbers  [i.e..  city  mpg  range  or 
highway  mpg  range  or  both),  and,  th.it 
the  U.S.  Environmental  Prote(.tion 
Agency  is  the  source  of  the  figures. 

(2)  The  "range  of  fuel  economy  values 
for  the  class  of  automobile'  as  a  basis 
for  comparing  the  fuel  economy  of  two 
or  more  automobiles,  such  comparison 
must  be  made  to  the  same  type  of  range 
[i.p..  city  or  highway).* 


'For  purposes  of  §  2,S9.l2)|a)  the  "estimated  city 
mpg"  and  the  "estimated  tiishway  mpjj"  must  be 
those  applicable  to  the  specrTic  namepldte  tielnfj 
advertised.  Fuel  economy  eslmiales  absigned  to 
"unique  namcplates"  (see  40  CFR  6no.207-86(a)(2)l 
apply  only  to  such  unique  car  lines.  For  evample,  if 
a  manufacturer  has  a  modrl  named  the  '  X7.A'  thai 
has  fuel  economy  estimates  aSRigned  to  it.  and  a 
derivative  model  named  the  "Econo-XZA"  that  has 
separate,  higher  fuel  economy  estimaies  assigned  to 
it.  these  higher  numbers  assigned  to  the  F.cono-XZA 
can  not  be  used  in  advertisements  for  the  "XZ,^. ' 

'For  example,  if  the  representation  clearly  refers 
only  to  highway  fuel  economy,  only  the  "estimated 
highway  mpg"  need  be  disclosed. 

'.N'othing  in  this  section  should  be  construed  as 
prohibiting  disclosure  of  both  the  city  and  highway 
estimates. 

'The  Commission  will  regard  the  following  as  the 
minimum  disclosure  necessary  to  comply  with 
§  259.2(a)(2).  regardless  of  the  media  in  which  the 
advertisement  appears.  "F.PA  estimatr(s)." 

For  television,  if  the  estimated  mpg  appears  in  the 
video,  the  disclosure  must  appear  in  the  video:  if  the 
estimated  mpg  is  audio,  the  disclosure  must  be 
audio. 

.•For  example,  an  advertisement  could  not  stale 
that  "according  to  EPA  estimates  new  automobiles 
in  this  class  get  as  little  as  X  mpg  (citing  a  figure 
from  the  city  range]  while  EPA  estimates  that  this 
automobile  gets  X  *  mpg  (citing  the  EP.'\  highway 
estimate  or  a  number  from  the  WA  estimated  in-use 
fi'cl  economy  highway  range  for  the  automobile). 


(3)  The  "estimated  mpg." 

(i)  Advertisements  for  1985  and  1986 
model  year  new  automobiles  must 
prominently  disclose  that  this  number  is 
the  number  arrived  at  under  the  old  EPA 
method  used  prior  to  the  1985  model 
year. 

(ii)  Advertisements  for  1987  and  later, 
model  year  new  automobiles  must  make 
the  disclosures  required  by  §  259.2(c).' 

(c)  Fuel  economy  estimates  derived 
from  a  non-EPA  test  may  be  disclosed 
provided  that; 

(1)  The  advertisement  also  discloses 
the  "estimated  city  mpg"  and/or  the 
"estimated  highway  mpg  '  as  required 
by  §  259.2(a)  and  the  disclosure  required 
by  §  259.2(a]  and  gives  the  "estimated 
city  mpg"  and/or  the  "estimated 
highwdy  mpg"  figure(s)  substantiaiiy 
more  prominence  than  any  other 
estimate;"  provided,  however,  for  radio 
and  television  advertisements  in  which 
any  other  estimate  including  "estimated 
combined  fuel  eronomy"  is  used  onlv'  n 
the  audio,  equal  prominence  must  be 
given  the  "estimated  city  mpg"  and/or 
the  "estimated  highway  mpg"  figure(s).* 


'Under  this  provision,  advertisements  fur  1987 
and  later  model  year  new  automobiles  which 
disclose  the  results  of  dynamometer  tests  for  city 
driving  will  be  treated  simply  as  non-EPA  tests 
subject  to  the  provisions  of  {  259.2(c).  Dynamometer 
tests  used  to  estimate  highway  mpg  will  always  be 
non  r.PA  tpsls  subject  to  §  259.2(c). 

•The  Commission  will  regard  the  following  as 
constituting  "sub8tantiail>  more  prominence: ' 

For  television  only  If  the  estimated  city  and/or 
highway  mpg  and  any  other  mileage  cstimate|s) 
appear  only  in  the  visual  portion,  the  estimated  city 
and/or  highway  mpg  must  appear  in  riumtxTt  twice 
as  large  as  those  used  lor  any  other  esl;male.  and 
must  remain  on  the  screen  at  least  as  long  as  any 
other  estimate  If  the  estimated  city  and  highway 
mpg  appear  in  the  audio  portion  visual  broadcast  of 
any  other  estimate  including  "estimated  combined 
fuel  economy"  must  be  accompanied  by  the 
simultaneous,  at  least  equally  prominent,  visual 
broadcast  of  the  estimated  city  and/or  highway 
mpg.  Each  visual  estimated  city  and  highway  mpg 
must  be  broadcast  against  a  solid  color  background 
that  contrasts  easily  with  the  color  uied  for  the 
numbers  when  viewed  on  both  color  and  black  and 
white  television. 

For  print  only:  The  estimated  city  and/or  highway 
mpg  must  appear  in  clearly  legible  type  at  least 
twice  as  large  as  that  used  for  any  other  estimate 
including  "estimated  combined  fuel  economy". 
Alternatively,  if  Ihe  estimated  city  and  highway 
mpg  appear  m  type  of  the  same  size  as  such  other 
estimate,  they  must  be  clearly  legible  and 
conspicuously  circled  The  estimated  city  and 
highway  mpg  must  appear  against  a  solid  color, 
contrasting  background.  The)  may  not  appear  in  a 
footnote  unless  all  references  to  fuel  economy 
appear  in  a  footnote. 

"The  Commission  will  regard  Ihe  following  as 
constilutii^  equal  prominence.  For  radio  and 
television  when  any  other  estimate  including 
"estimated  combined  fuel  economy"  is  used  in 
audio:  The  estimated  city  and/or  highway  mpg  must 
tie  stated,  either  t>efore  or  after  each  disclosure  of 
such  other  estimate  at  least  as  audibly  as  each  other 
estimate. 


(2)  The  source  of  the  non  FP.A  test  is 
clearly  and  conspicuously  identiiied, 

(3)  The  driving  conditions  and 
variables  simulated  by  the  test  which 
differ  from  those  used  to  measure  the 
"estimated  city  mpg"  and/or  the 
"estimated  highway  mpg"  and  which 
result  in  a  change  in  fuel  economy,  are 
clearly  and  conspicuously  disclosed.'" 
Such  conditions  and  variables  may 
include,  but  are  not  limited  to,  road  or 
dynamometer  test,  average  speed,  range 
of  speed,  hot  or  cold  start,  and 
temperature;  and 

(4)  The  advertisement  clearly  and 
conspicuously  discloses  any  distinctions 
in  "vehicle  configuration  '  and  other 
equipment  affecting  mjleage 
performance  (e.s?..  design  or  equipment 
differences  which  distinguish 
subconf;g,:rations  as  defined  b>  EPA) 
between  the  automobile  tested  m  the 
non-EP.A  test  and  the  EPA  tests. 

(d)  All  advertisements  placed  thirty 
clays  or  later  after  publication  of  this 
Guide  must  corr^ply  with  the  foregoing 
provisions.  All  non-conforming  ad  copy 
which  has  been  placed  during  the 
period,  but  which  can  be  withdrawn  and 
replaced  with  conforming 
advertisements  without  penalty,  must  be 
so  withdrawn  For  purposes  of  this 
section,  ad  cop\  can  be  withdrawn  and 
replaced  with  conforming 
advertisements  without  penaltv  if 
applicable  standard  media  deadlines  or 
closing  dates,  as  set  by  current  rate 
cards,  standard  contracts  or  ordinary 
business  practice,  have  not  yet  expired. 
In  no  case  may  a  non-conforming  ad 
appear  five  m.onths  after  publication  of 
this  Guide. 

By  direction  of  the  Commission. 
Emily  H.  Rock. 

Sccretar} 

|FR  Doc,  85-6722  Filed  3-20-85;  8:45  am) 

BILUMQ  COOe  67SO-01-W 


"  Kur  d>n,i,Tiometer  tests  any  difference  between 
the  EPA  and  non-FJ'A  tests  must  bt  disclosed  For 
in-use  tests.  Ihe  Commission  realizes  that  it  it 
impossible  to  duplicaie  the  FJA  ten  conditions,  and 
that  in-use  testt  mav  i>e  designed  to  simulate  a 
particular  dnving  siludiion  li  must  be  clear  from  Ihe 
context  of  Ihe  advertisemen;  wha;  d-'amg  situation 
is  tieing  simulated  le.fi .  cold  weather  dnving, 
highv>,iv  dr:\ing.  hebv\  load  condilions,; 
Furthermore,  any  dnving  or  vehicle  condition  muH 
be  disclosed  if  il  is  significantly  differen'  from  tna' 
which  an  appreciable  number  of  consumers  (whose 
driving  condition  is  l>eing  simulated)  would  evpeci 
to  encounter. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

ICG03  84-31] 

Drawbridge  Operation  Regulations: 
Mystic  River,  CT 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  Connecticut 
Department  of  Transportatmn,  the  Coast 
Guard  is  considering  a  change  to  the 
regulations  governing  the  Route  1  Bridge 
across  the  Mystic  River  at  Mystic.  CT. 
This  change  would  allow  hourly 
openings  at  quarter  past  the  hour 
beginning  at  7:15  a.m.  during  the  boating 
season,  and  would  amend  notice 
requirements  from  November  1  through 
April  30.  This  proposal  is  being  made  to 
respond  to  early  morning  traffic 
congestion  during  the  boating  season. 
and  because  of  minimal  nighttime 
openings  during  the  non-boating  season. 
This  action  should  continue  to  relieve 
the  bridge  owner  of  the  burden  of  having 
a  person  constantly  available  to  open 
the  draw  and  should  still  provide  for  the 
reasonable  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  May  6,  1985. 

ADDRESS:  Comments  should  be  mailed 
to  Commander  (oan-br),  Third  Coast 
Guard  District.  Bldg.  135A,  Governors 
Island.  NY  10004.  The  comments  and 
other  materials  referenced  in  this  notice 
will  be  available  for  inspection  and 
copying  at  this  address.  Normal  office 
hours  are  between  8  am.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Heming,  Bridge 
Administrator.  Third  Coast  Guard 
District  (212)  668-7994. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  th^'ir  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  for 
any  recommended  change  in  the 
proposal.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander.  Third  Coast  Guard 
District  will  evaluate  all 
;ommunications  received  and  will 


determine  a  final  course  of  action  on 
this  proposal.  The  proposed  regulations 
may  be  changed  in  light  of  comments 
received. 


Drafting  Information' 

The  drafters  of  this  notice  are  Ernest  J. 
Feemster,  project  manager,  and  Mary 
Ann  Arisman,  project  attorney. 

Discussion  of  Proposed  Regulations 

Regulations  have  allowed  the  Route  1 
Bridge  to  open  once  an  hour  at  quarter 
past  the  hour  (8:15  a.in.-7:15  p.m.)  since 
1965.  This  has  generally  proven 
satisfactory  to  both  vehicular  and 
marine  traffic.  Connecticut  Department 
of  Transportation  (CONNDOT),  the 
bridge  owner,  requested  an  earlier 
beginning  time  for  hourly  openings  at 
quarter  past  the  hour  (May  through 
October)  because  of  vehicular  traffic 
congestion.  The  Coast  Guard  examined 
bridge  opening  logs  (1980-83)  and  found 
that  scheduling  an  opening  at  7:15  a.m. 
could  possibly  improve  early  morning 
traffic  flow.  It  was  found  that  by 
beginning  these  hourly  openings  at  7:15 
a.m.,  multiple  openings  can  be  reduced 
11%  of  the  time.  It  is  also  felt  that  this 
earlier  beginning  time  may  also 
contribute  to  a  more  orderly  flow  of 
traffic  for  subsequent  openings.  The 
proposal  to  begin  openings  at  7:15  a.m. 
instead  of  8:15  a.m.  is,  therefore,  being 
made. 

CONNDOT  also  requested  that  eight 
hours  notice  be  required  from  November 
1  through  April  30  from  7:15  p.m.  to  5:15 
am.,  and  logs  indicate  this  may  be 
feasible.  There  were  only  17  total 
openings  (1980-1983)  during  this  period; 
an  average  of  4  per  year.  It  appears  that 
eight  hours  notice  should  accommodate 
these  few  openings.  Additionally,  the 
Mystic  River  railroad  bridge 
(approximately  Vio  of  a  mile 
downstream)  has  the  same  closed 
clearances  and  it  has  regulations 
permitting  eight  hours  notice  November 
1  through  March  31  from  9  p.m.  to  5  a.m. 
The  Route  1  bridge  presently  opens  upon 
one  hour  notice  November  1  through 
April  30  from  8  p.m.  to  4  a.m. 

The  .Mystic  Seaport  Museum,  located 
east  of  the  bridge,  is  a  major  tourist 
center  and  many  vehicles  going  across 
the  Route  1  Bridge  are  enroute  to  or  from 
the  museum.  There  also  are  docking 
berths  (on  the  Mystic  River)  at  the 
museum.  Vessels  going  upstream  of  the 
Route  1  Bridge  frequently  go  to  the 
museum  and  include:  recreational  boats, 
a  sightseeing  vessel  which  berths  at  the 
museum,  and  several  commercial 
vessels.  Most  vessels  going  upstream  of 


the  Mystic  railroad  bridge  dock  between 
the  railroad  and  Route  1  bridges. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26, 1979), 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
No  vehicular/navigational  conflict  is 
expected  to  occur  because  the 
regulations  proposed  for  the  boating 
season  will  only  extend  by  one  hour 
regulations  in  effect  most  of  the  day. 
Additionally,  the  eight  hours  notice 
proposed  at  night,  November  through 
April,  should  not  pose  a  problem  since 
there  are  few  vessel  openings  and 
minimal  vehicular  traffic,  AJso  most  of 
the  openings  outside  the  boating  season 
can  be  rescheduled  slighty  to  conform 
with  times  the  bridge  opens  on  signal, 
thereby  avoiding  notice  periods,  Only 
recreational  vessels  will  be  affected  by 
the  proposed  regulations  and  only  to  a 
minimal  extent.  Since  the  economic 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges, 

Proposed  Regulations 

PART  117— DRAWBRIDGE 
OPERATIONS  REGULATIONS 

In  consider. ition  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
by  revising  §  117.211(b)  to  read  as 
follows: 

§117.211     Mystic  River. 

•  •         .         .         . 

(b)  The  draw  of  the  US  1  bridge,  mile 
2,8  at  Mystic,  shall  open  on  signal,  with 
a  maximum  delay  of  20  minutes:  except: 

(1)  From  May  1  through  October  31 
from  7:15  a,m,  to  7:15  p.m.  the  draw  need 
only  open  hourly  at  quarter  past  the 
hour. 

(2)  From  November  1  through  April  30 
from  7:15  p.m.  to  5:15  a.m.  the  draw  shall 
open  on  signal  upon  eight  hours  notice, 

•  •        •        .        . 

(33  U,S,C,  499;  49  CFR  1,46  (c)(2);  3;i  CFR  1  0>- 
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Dated:  March  7, 1985. 
P.A.  Yost, 

Vice  Admiral.  U.S.  Coast  Guard,  Commander. 
Third  Coast  Guard  District. 
|FR  Doc.  8,5-6718  Filed  3-20-85;  8:45  am) 
BILLIMG  CODE  4«10-14-M 


33CFRPart  183 

I CGD  85-0021 

Safe  Powering  Standard;  Classification 
of  Sports  Boats 

agency:  Coast  Guard,  DOT. 
action:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Coast  Guard  is  proposing 
to  amend  the  Safe  Powering  Standard  in 
Subpart  D  of  Part  183  of  Title  33.  Code  of 
P'ederal  Regulations.  The  proposal  is 
being  made  to  establish  a  new 
classification  of  "sport  boats."  The 
intended  effect  of  the  proposed  action  is 
to  give  certain  small  outboard  powered 
runabouts,  which  can  clearly  operate 
safely  with  more  horsepower  than  they 
currently  rate  under  the  Coast  Cluard 
Safe  Powering  Standard,  more 
reasonable  maximum  horsepower 
capacities. 

DATES:  Comments  must  be  received  on 
or  before  May  9,  1985. 
ADDRESSES:  Comments  should  be 
submitted  to  Commandant  fG-CMC/44), 
(CGD  85-002),  U.S.  Coast  Guard, 
Washington,  D.C.  20593.  Comments  will 
be  available  for  examination  at  the 
Marine  Safety  Council  (G-CMC/21), 
Room  2110,  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  S.W.. 
Washington.  D.C.  20593.  between  8  am 
and  4  pm.  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Alston  Colihan.  Office  of  Boating. 
Public,  and  Consumer  Affairs  (G-BRS/ 
43).  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street.  S.W..  Washington. 
D.C  20593.  (202)  426-1065,  between  8  am 
and  4  pm  Monday  through  Friday, 
except  holidays. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to  submit 
written  views,  data  or  arguments. 
Persons  submitting  comments  should 
include  their  names  and  addresses  and 
give  reasons  for  their  comments.  Receipt 
of  comments  will  be  acknowledged  if  a 
stamped,  self-addressed  postcard  or 
envelope  is  enclosed. 

Discuiision 

The  Coast  Guard  Safe  Powering 
Standard  currently  applies  to  monohuU 
outboard  powered  boats  less  than  20 
feet  in  length,  except  sailboats,  canoes, 


kayaks  and  inflalables.  The  standard  is 
based  primarily  upon  a  formula  u.sing 
boat  length,  transom  width  and  transom 
height.  The  standard  seriously  penalizes 
manufacturers  of  certain  small  outboard 
runabouts. 

The  present  Safe  Powering  regulations 
in  Subpart  D  of  Part  183  were  adopted 
from  industry  standards  published  by 
the  American  Boat  and  Yacht  Council 
(ABYC)  and  by  the  Boating  Industry 
Associations.  These  standards  were 
originally  developed  by  a  team  of 
boating  experts.  They  tested  a  variety  of 
boats  (approximately  150)  and  rated 
each  boat  according  to  the  horsepower 
which  they  felt  was  safe  or  unsafe.  The 
American  Boat  and  Yacht  Council 
plotted  these  test  results  against  boat 
dimensions  (length  and  transom  width) 
and  derived  an  average  safe  horsepower 
recommendation. 

The  boats  tested  by  these  experts 
were  off-the-shelf  models  which  were 
available  during  the  period  from 
approximately  1954  through  1967.  All  of 
these  boats  were  of  conventional  design 
(semi-V,  round  chines,  cathedral  hull). 
All  of  the  boats  had  a  length  to  beam 
ratio  of  approximately  2.2:1  to  3:1  and 
the  smallest  boat  tested  was  14  feet  in 
length. 

,  Since  19"3,  the  Coast  Guard  has 
issued  exemptions  from  the  Safe 
Powering  Standard  to  various 
manufacturers  of  small  outboard 
powered  boats  that  did  not  fall  witfim 
the  tested  length  to  beam  ratio,  because 
the  application  of  the  standard  to  these 
boats  was  unreasonable.  The  majority 
of  the  exemptions  from  the  Safe 
Powering  Standard  were  based  upon  the 
rationale  that  development  of  the 
standard  did  not  consider  boats  of  this 
size  or  configuration.  The  length  to  beam 
ratio  has  been  used  as  a  means  for 
distinguishing  between  conventional 
boats  to  which  the  standard  is  intended 
to  apply  and  unconventional  boats  to 
which  the  application  of  the  standard  is 
unreasonable.  Several  other  Grants  of 
Exemption  were  based  on  the  length  to 
beam  ratio  and  some  other  unique 
design  feature,  such  as  motor  in  well, 
boat  resembles  motor  scooter,  etc.,  or 
solely  on  a  very  unique  design  feature 
such  as  the  boat  rides  on  hydrofoils, 
skis,  etc. 

Since  1973,  several  other 
manufacturers  of  small  outboard 
runabouts  that  fell  within  the  2.2:1  to  3:1 
range  were  denied  exemptions  from  the 
Safe  Powering  Standard.  The 
configuration  of  these  boats  is  the  same 
as  for  larger  outboard  runabouts: 
Forward  decks,  windshields,  remote 
controls  and  remote  steering.  The 
majority  of  these  boats  currently  rate  as 
little  as  three  horsepower. 


The  Coast  Guard  had  no  indication 

that  these  small  outboard  runabouts 
were  any  less  safe  than  those  boats  that 
were  granted  exemptions.  There  was 
simply  no  clearly  definable  way  to 
distinguish  between  conventional  and 
unconventional  boats  other  than  the 
length  to  beam  ratio  or  some  other 
obvious  departure  from  conventional 
hull  design. 

The  Coast  Guard  proposes  the 
creation  of  a  new  set  of  design  and 
equipment  criteria  to  separate  "sport 
boats"  from  conventional  boats.  The 
Safe  Powering  Standard  would  be 
revised  to  establish  criteria  that  would 
be  applicable  to  the  new  category  of 
"sport  boats." 

As  presently  conceived,  for  the 
purposes  of  this  proposed  new 
classification: 

(a)  A  "sport  boat"  would  be  less  than 
12  feet  in  length,  because  m.ost  larger 
boats  rate  reasonable  horsepower 
capacities  under  the  existing  Safe 
Powering  Standard. 

(b)  A  "sport  boat '  would  be  powered 
by  an  outboard  motor  less  than  40 
horsepower,  because  larger  motors 
could  cause  excessive  speed  and 
violently  dangerous  handling 
characteristics. 

(c)  The  m.aximum  horsepower 
capacity  of  a  "sporl  boa!"  would  be 
based  upon  successful  completion  of  the 
Safe  Maneuvering  Speed  and  Quick 
Turn  Tests  specified  in  ABYC  Standard 
H-26  which  consists  of  a  series  of 
maneuvers  and  a  180'  turn  of  the  wheel 
at  top  speed,  in  lieu  of  the  existing 
calculation  method  m  Subpart  D  of  Part 
183. 

(d)  A  "sport  boat"  would  have  remote 
wheel  steering,  because  of  better  control 
and  weight  distribution  in  the  boat. 

|e|  A  "sport  boat"  would  have  a 
minimum  20  inch  transom  height  to  keep 
water  from  entering  the  boat  over  the 
transom  because  of  the  weight  of  the 
larger  engine. 

(f)  A  "sport  boat"  would  have  enough 
flotation  to  compensate  for  the  weight  of 
the  larger  motor. 

(g)  A  "sport  boat"  would  rate  a 
maximum  persons  capacity  of  two  or 
fewer  persons  to  afford  better  weight 
distribution  and  passenger  safety. 

(h)  A  "sport  boat"  would  bear  a 
warning  label  in  addition  to  the  U.S. 
Coast  Guard  .Maximum  Capacities  Label 
with  language  to  the  effect  that  they  are 
special  vessels  for  a  special  type  of 
recreational  use 

Your  specific  recommendations  for 
addressing  the  concerns  of  the  proposal 
outlined  above  are  in\!ted  and  will 
assist  the  Coast  Guard  in  the 
development  of  any  proposed 


11384 


I 

Federal  Register  /Vol.  50,  No.  55  /  Thursday,  March  21,  1985  /  Proposed  Rules 


regulatiuns  resulting  from  this  advance 

notice. 
A.D.  Breed. 

Commodore.  U.S.  Coast  Guard.  Chief,  Office 
of  Boating.  Public,  and  Consumer  Affairs. 
March  18,  1965. 
[FR  Doc.  85-6721  Filed  3-20-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
IOPTS-50525;  FRL-2800-81 

Substituted  Tetrafluoro  Alkene  and 
DJsubstituted  Tetrafluoro  Alkane; 
Proposed  Determination  of  Significant 
New  Uses 

AGENCY:  Environmental  Protecti(5n 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substance  Control 
Act  (TSCA)  for  chemical  substances 
which  were  the  subject  of 
premanufacture  notices  (PMNs)  P-84- 
105.  P-64-106,  and  P-84-107  and  a  TSCA 
secton  5(e)  consent  order  issued  by  EP.^. 
The  agency  is  concerned  that  the 
substances  may  present  an 
unreasonable  risk  to  human  health  if  the 
significant  new  uses  occur. 
DATE:  Written  comments  should  be 
submitted  by  May  20.  1985. 
ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information,  all  comments 
should  be  sent  in  triplicate  to:  Document 
Control  Officer  (TS-793).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  R.m.  E-209,  401  M  St.,  SW., 
Washington.  D.C.  20460. 

Comments  should  include  the  docket 
control  number  OPTS-50525.  Non- 
confidenial  versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8:00  a.m.  to  4.00  p.m.,  Monday 
through  Friday,  excluding  legal  holidays, 
in  Rm.  E-107  at  the  address  given  above. 
For  further  information  regarding  the 
submission  of  comments  containing 
confidential  business  information,  see 
Unit  XII  of  the  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St., 
SW.,  Washington,  D.C.  20460,  Toll  Free: 
(800-424-9065),  In  Washington,  D.C: 
(554-1404).  Outside  the  USA:  (Operator- 
202-554-1404). 


SUPPLEMENTARY  INFORMATION:  OMD 

control  number  2070-0012. 

I.  Authority 

Section  5(a)(2)  of  TSCA  authorizes 
EPA  to  determine  that  a  use  of  a 
chemical  substance  is  a  "significant  new 
use."  EPA  must  make  this  determination 
by  rule,  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2).  Once  a  use  is  determined  to  be  a 
significant  new  use,  persons  must,  under 
section  5(a)(1)(B).  submit  a  notice  to 
EPA  at  least  90  days  before  they 
manufacture,  import,  or  process  the 
substance  for  that  use.  Such  a  notice  is 
subject  to  the  same  requirements  and 
procedures  as  a  PM.N  submitted  under 
section  5(a)(1)(A)  of  TSCA  which  are 
interpreted  at  40  CFR  Part  720  published 
in  the  Federal  Regislei  of  May  13, 1983 
(48  FR  21722).  In  particular,  these 
include  the  information  submission 
requirements  of  section  5(b)  and  (d)(1), 
certain  exemptions  authorized  by 
section  5(h),  and  the  regulatory 
authorities  of  section  5(e)  and  (f).  If  EPA 
does  not  take  regulatory  action  under 
section  5,  6,  or  7  to  control  activities  on 
which  it  has  received  a  SNUR  notice, 
section  5(g)  requires  the  Agency  to 
explain  in  the  Federal  Register  its 
reasons  for  not  taking  action. 

Substances  covered  by  proposed  or 
final  SNURs  are  subject  to  the  export 
reporting  requirements  of  TSCA  section 
12(b).  EPA  regulations  interpreting 
section  12(b)  requirements  appear  at  40 
CFR  Part  707.  Substances  subject  to 
final  SNURs  are  subject  to  TSCA 
section  13  import  certification 
requirements  at  19  CFR  12.118  through 
12.127  and  127.28  published  in  the 
Federal  Register  of  August  1, 1983  (48  FR 
34734).  The  EPA  policy  in  support  of 
these  requirements  appears  at  40  CFR 
Part  707  published  in  the  Federal 
Register  of  December  13,  1983  (48  FR 
55462). 

II.  Applicability  of  General  Provisions 

EPA  promulgated  general  provisions 
applicable  to  SNURs  under  40  CFR  Part 
721.  Subpart  A  published  in  the  Federal 
Register  of  September  5. 19H4  (49  FR 
35011).  EPA  is  proposing  that  these 
general  provisions  apply  to  this  SNUR 
without  change  except  as  discussed  in 
this  preamble.  Interested  persons  should 
refer  to  that  document  for  a  detailed 
discussion  of  the  general  provisions. 

III.  Summary  of  This  Proposed  Rule 

The  chemical  substances  subject  to 
this  proposed  rule  are  identified 
generically  as  a  substituted  terafluoro 
alkene  and  two  disubstituted  tetrafluoro 
alkanes.  They  were  the  subject  of  PMNs 
P-84-105.  P-84-106.  and  P-84-107 


respectively.  EPA  is  proposing  to 
designate  the  following  as  significant 
new  uses  of  the  substances: 

(1)  Manufacturing,  processing,  or  use 
under  conditions  whereby  workplace 
Time  Weighted  Average  (TWA) 
airborne  concentrations  exceed  1  part 
per  million  (ppm)  for  P-84-106  or  10  ppm 
for  P-84-105  or  P-84-107. 

(2)  Manufacturing,  processing,  or  use 
without  monitoring  airborne 
concentrations  of  P-84-105,  P-84-106, 
and  P-84-107  in  a  manner  consistant 
with  approaches  described  in  the 
NIOSH  Sampling  Strategy  Manual 
(.National  Technical  Information  Service 
NTIS  No.  PB  274  792). 

(3)  Manufacturing,  processing,  or  use 
without  requiring  persons  who  may  be 
exposed  to  any  of  the  substances  to  use 
respirators,  as  specified  in 

§  721.1015(2)(b)  of  this  proposed  rule, 
under  conditions  whereby  workplace 
TWA  airborne  concentrations  of  P-a4- 
106  exceed  0.05  ppm  (or  any  airborne 
concentration  exceeds  1.0  ppm  even 
instantaneously)  or  workplace  TWA 
airborne  concentrations  of  P-84-105  or 
P-84-107  exceed  1.0  ppm. 

(4)  Manufacturing,  processing,  or  use 
by  any  person  who  may  be  dermally 
exposed  to  any  of  the  substances 
without  wearing: 

(a)  Gloves  which  are  determined  by 
the  manufacturer,  processor,  or  user  to 
be  impervious  to  the  substances  under 
the  conditions  of  exposure,  including  the 
duration  of  exposure.  The  manufacturer, 
processor,  or  user  shall  make  this 
determination  by  testing  the  gloves 
under  the  conditions  of  exposure  or  by 
evaluating  the  specifications  provided 
by  the  manufacturer  of  the  gloves. 
Testing  or  evaluation  of  specifications 
must  include  consideration  of 
permeability,  penetration,  and  potential 
chemical  and  mechanical  degradation 
by  the  substances  and  associated 
chemical  substances, 

(b)  Clothing  which  covers  any  other 
exposed  areas  of  the  arms,  legs,  and 
torso. 

(5)  Manufacturing,  processing,  or  use 
without  informing  persons  who  may  be 
exposed  to: 

(a)  P-84-105  and  P-84-107:  "Avoid  all 
contact.  Harmful  if  breathed  or 
absorbed  through  the  skin.  Chemicals 
similar  in  structure  to  [insert  appropriate 
trade  name]  have  been  found  to  cause 
adverse  changes  in  the  kidneys,  liver, 
and  lungs  of  laboratory  animals,  [Insert 
appropriate  trade  name]  is  a  moderate 
skin  and  eye  irritant.  The  required  use  of 
a  respirator,  impervious  gloves,  and 
other  clothing  will  help  to  protect  you." 

(b)  P-84-106:  "Avoid  all  contact. 
Harmful  if  breathed  or  absorbed  through 
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the  skin.  Chemicals  similar  in  structure 
to  [insert  appropriate  trade  name]  have 
been  found  to  cause  adverse  changes  in 
the  kidneys,  hver,  and  lungs  of 
laboratory  animals,  as  well  as  birth 
defects  in  their  offspring.  Unsort 
appropriate  trade  name]  i^  severe  skin 
and  eye  irritant.  The  requirciiiJWB  of  a 
respiratory,  impervious  gloves,  and 
other  clothing  will  help  to  protect  you." 
(6)  Manufacturing,  processing,  or  use 
under  conditions  whereby  releases  of  P- 
84-lOG  and  P-84-107  to  navigable  waters 
could  reasonably  be  expected  to  occur 
under  normal  operating  conditions. 

IV.  Background 

On  October  21.  1983,  EPA  received 
PMNs  which  the  Agency  designated  as 
P-84-105,  P-84-106,  and  P-84-107.  EPA 
announced  receipt  of  the  PMNs  in  the 
Federal  Register  of  November  4.  1983  (48 
FR  50944).  The  notice  submitter  stated 
that  the  substances  P-64-106  and  P-84- 
107  will  be  used  as  site-limited 
intermediates.  P-84-105  is  to  be  used  as 
a  monomer. 

The  notice  submitter  claimed  its 
identity,  the  specific  chemical  identities, 
the  specific  uses,  production  volumes, 
and  process  information  to  be 
confidential  business  information  (CBI). 
Under  section  14(a)(4)  of  TSCA,  the 
Agency  may  disclose  CBI  relevant  in 
any  proceeding.  "(Djisclosure  in  such  a 
proceeding  shall  be  made  in  such 
manner  as  to  preserve  confidentiality  to 
the  extent  practicable  without  impairing 
the  proceeding."  EP.'\  is  not  convinced 
that  this  rulemaking  will  be  so  impaired 
by  these  claims  as  to  justify  disclosure 
of  CBI.  Therefore.  EPA  ha.s  decided  not 
to  disclose  any  of  the  CBI  at  this  time. 
The  Agency  specifically  requests 
comment  on  this  approach  for  this 
SNUR  rulemaking.  For  purposes  of 
clarity,  these  substances  will  be  referred 
to  by  their  generic  names  and  PMN 
numbers. 

Based  upon  data  provided  by  the 
PMN  submitter  and  analogue  data 
available  from  open  literature,  the 
Agency  believes  each  of  the  three 
substances  may  cause  liver,  kidney,  and 
lung  effects.  The  substance  P-84-106  is 
similar  to  a  known  developmental 
toxicant  and  is  believed  to  be 
potentially  teratogenic.  In  addition,  both 
P-84-106  and  P-84-107.  based  upon 
calculated  log  p  values  and  by  analogy 
to  other  halogenated  hydrocarbons,  are 
believed  to  have  a  potential  for 
bioconcentration  and  acute  aquatic 
toxicity.  The  identity  of  the  analogues 
will  not  be  divulged  in  this  preamble. 
Disclosure  of  the  identities  of  the 
analogues  could  compromise  the 
confidentiality  of  the  three  substances. 


The  test  data  provided  by  the  PMN 
submitter  consisted  of  results  from  acute 
inhalational  toxicity  and  skin  and  eye 
irritation  studies  using  rabbits.  The 
approximate  lethal  concentrations 
reported  by  the  submitter  and  presented 
below  correspond  to  the  concentration 
where  death  of  test  animals  was  First 
seen. 


PMN 

Af)proxifnat8 

leinal 

conceniratioo 

(inhalation) 

(APM) 

Skin  imtauon 
(rabtxt) 

Eye  KTitation 
(rabtxt) 

105 

106 

107 

6,100 

33 

700 

Modecale 

Severe  

Modetale 

Moderate 

In  addition  to  those  data  submitted  by 
the  PMN  submitter,  EPA's  general 
literature  searches  produced  an  abstract 
of  an  acute  inhalation  toxicity  study  of 
P-84-106.  These  data  will  not  be 
presented  in  this  preamble,  because  to 
do  so  might  jeopardize  the 
confidentiality  of  the  chemical  identity. 

Based  upon  the  test  data  submitted  by 
the  PMN  submitler.and  the  physical/ 
chemical  properties  of  the  PMN 
substances,  the  Agency  has  determined 
that  all  three  substances  may  be 
absorbed  by  dermal,  oral,  and 
inhalational  routes  of  exposure.  Both  the 
molecular  weights  and  the  calculated 
log  p  values  for  the  substances  are 
within  the  range  of  values  for 
substances  which  are  generally 
presumed  to  be  absorbed. 

In  relation  to  potential  environmental 
effects,  the  Agency  believes  that  P-84- 
106  and  P-84-107  may  bioaccumulate 
and  may  be  acutely  toxic  to  aquatic 
organisms.  This  belief  is  principally 
based  upon  log  p  estimates  for  each  of 
the  substances.  In  addition,  there  is 
some  evidence,  through  analogy  to  other 
■low  molecular  weight  halogenated 
hydrocarbons,  that  toxicity  to  both  fresh 
and  saltwater  fishes  might  occur 
following  exposure  to  either  substance. 
Although  no  specific  environmental 
release  controls  were  imposed  upon  the 
PMN  submitter  due  to  adequate  controls 
having  been  identified  in  the  PMNs,  any 
releases  to  navigable  waters  are  being 
proposed  as  significant  new  uses  of  P- 
84-106  and  P-84-107  in  this  SNUR.  The 
term  "navigable  waters"  will  be  as 
defined  in  section  502(7)  of  the  Clean 
Water  Act  (33  U.S.C.  1362(7)]. 

During  review  of  the  PM.Ns,  the 
Agency  concluded  that  the  uncontrolled 
manufacture,  import,  processing, 
distribution  in  commerce,  and  use  of  the 
substances  may  present  an 
unreasonable  risk  of  injury  to  human 
health.  Therefore,  EPA  regulated  the 
substances  under  section  5(e)  of  TSCA 
pending  the  development  of  information 


sufficient  to  make  a  reasoned  evaiuation 
of  the  health  effects. 

EPA  concluded  that  use  of  appropriate 
protective  equipment  and  workplace 
controls  will  protect  persons  exposed  to 
the  substances  from  any  unreasonable 
risk.  The  Agency  negotiated  a  section 
5(e)  consent  order  with  the  notice 
submitter  which  requires  the 
establishment  of  a  program  whereby  the 
PMN  submitter,  and  a  contract 
manufacturer,  during  manufacturing, 
processing,  and  use  must  ensure  that 
workplace  TWA  airborne 
concentrations  are  limited  to  1  ppm  for 
P-84-106  and  to  10  ppm  for  P-84-105 
and  P-84-107  and  must  require  the  use 
of  specified  full  facepiece.  positive 
pressure  respirators.  .Alternatively  the 
PMN  submitter  and  the  contract 
manufacturer  may  control  workplace 
TWA  concentrations  to  <  0.05  ppm 
(concentrations  not  to  exceed  1  ppm 
even  instantaneously)  for  P-84-106,  and 
<  1  ppm  for  P-84-105  and  P-84-107.  The 
latter  workplace  TWA  airborne 
concentrations  would  permit 
manufacturing,  processing,  and  use 
without  respirators,  L'nder  either 
situation,  levels  must  be  monitored.  The 
Agency  arrived  at  the  specified  TWA's 
due  to  their  representing  both 
technicallv  feasible  lower  iimits.  as 
demonstrated  by  the  P\\\  submitter. 
and  their  falling  at  or  below  TWA's 
established  for  analogous  compounds.  In 
addition,  workers  who  may  be  dermally 
exposed  to  any  of  the  P.MN  substances 
are  required  to  wear  gloves  which  have 
been  determined  by  the  P.MN  submitter 
or  the  contract  manufacturer  to  be 
impervious  to  the  PM.N  substances 
under  the  conditions  of  exposure,  and 
clothing  which  covers  any  other 
exposed  areas  of  the  arms,  legs  and 
torso.  The  PM.N  submitter  and  the 
contract  manufacturer  are  further 
required  to  inform  persons  involved  in 
the  manufacture  or  processing  of  the 
substances  of  potential  risks  and  of 
appropriate  safety  precautions. 
Recordkeeping  necessary  for  the 
enforcement  of  the  terms  of  the  section 
5(e)  content  order  is  specified  under  the 
order.  The  section  5(e)  consent  order  is 
to  remain  in  effect  until  data  are 
available  to  more  accurately  determine 
the  risks  assoociated  with  the 
substances.  The  order  became  effective 
June  19.  1984. 

By  issuing  a  section  5(e)  consent  order 
which  allows  controlled  commercial 
production,  processing,  and  distribution 
of  the  substances,  EP.A  has  taken  a 
regulatory  approach  which  is 
appreciably  less  burdensome  than  an 
order  prohibiting  manufacture  of  the 
substances  until  additional  data  are 
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submitted.  At  the  same  time,  such  an 
approach  protects  human  health  by 
requiring  precautionary  controls  pending 
the  development  of  the  data  needed  for 
a  more  fully  reasoned  evalution  of  the 
risks  associated  with  the  substances. 

The  section  5(e)  order  applies  only  to 
the  notice  submitter  and  to  a  specified 
contract  manufacturer.  When  the  notice 
submitter  or  contract  manufacturer 
commences  commercial  manufacture  of 
the  substances  and  submits  a  notice  of 
commencement  of  manufacture  to  EPA. 
the  Agency  will  add  the  substances  to 
the  TSCA  Chemical  Substance 
Inventory.  When  a  substance  is  listed  on 
the  Inventory,  other  persons  may 
manufacture  or  process  the  substance 
without  controls.  Therefore,  EPA  is 
proposing  to  designate  manufacture, 
processing,  or  use  of  the  substances 
without  specified  monitoring  and 
controls  as  significant  new  uses  so  that 
the  Agency  can  review  those  uses 
before  they  occur. 

Through  a  SNUR,  the  Agency  would 
ensure  that  all  manufacturers,  importers, 
and  processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxicity 
information  on  the  substances:  if 
necessary,  action  can  then  be  taken  to 
ensure  that  persons  will  not  be  exposed 
to  levels  of  P-64-105.  P-84-106.  and  P- 
84-107  that  are  potentially  hazardous. 

V.  Determination  of  Proposed 
Significant  New  Uses 

To  determine  what  would  constitute 
significant  new  uses  of  these  chemical 
substances,  EPA  considered  relevant 
information  about  the  toxicity  of  the 
substances  and  potential  exposures 
associated  with  possible  uses  (such  as 
uses  than  those  allowed  under  section 
5(e)  order),  and  the  four  factors  listed  in 
section  5(a(2)  of  TSCA.  In  particular, 
EPA  considered  the  extent  to  which 
potential  uses  might  change  the 
magnitude  and  duration  of  exposure  of 
humans  to  P-84-105,  P-84-106,  and  P- 
84-107.  Based  on  these  considerations, 
EPA  proposes  to  define  the  significant 
new  uses  of  P-84-105,  P-84-106,  and  P- 
84-107  as  set  forth  in  Unit  ill  of  this 
preamble. 

EPA  has  already  determined  in  the 
section  5(e)  order  that  unrestricted 
manufacture,  import,  processing, 
distribution  in  commerce,  and  use  of  the 
substances  may  present  an 
unreasonable  risk.  While  such  a  finding 
is  not  necessary  to  promulgate  a  SNUR, 
it  strongly  supports  a  determination  that 
the  uses  of  the  substance  be  significant. 


I 


VI.  Alternatives 

EPA  considered  regulatory 
alternatives  to  a  SNUR  to  ensure 
protection  of  human  health. 

1.  One  alternative  would  be  to 
promulgate  a  section  8(h)  reporting  rule 
for  the  subtances.  Under  such  a  rule, 
EPA  could  require  any  person  to  report 
to  the  Agency  before  manufacturing  or 
processing  the  substances  without 
monitoring  and  maintaining  TWA 
airborne  levels  of  the  substances  at  or 
below  those  levels  specified  in  Unit  IV 
of  this  preamble.  Similarly,  reporting 
could  be  required  prior  to  manufacturing 
or  processing  without  the  specified 
protective  equipment.  Because  the 
substances  are  subject  to  a  section  5(e) 
order,  the  small  business  exemption  of 
section  8(a)  would  not  apply.  However, 
the  use  of  section  8(a)  rather  than 
section  5(a)  SNUR  authority  has 
drawbacks  in  this  particular  instance.  If 
EPA  received  a  report  under  section  8(a) 
indicating  that  a  person  intended  to 
manufacture  or  process  the  substances 
without,  for  instance,  controlling  TWA 
airborne  concentrations,  the  Agency 
could  not  take  immediate  action  under 
section  5(e),  as  it  can  under  a  SNUR, 
and  therefore  would  not  be  able  to 
require  the  substances  pending 
development  of  information.  Rather,  in  a 
situation  such  as  this.  EPA  would  have 
to  consider  regulating  the  substances 
under  TSCA  section  6  which  would 
require  a  separate  rulemaking  action. 
Moreover,  in  view  of  the  current  lack  of 
health  and  environmental  effects  data 
on  P-84-105,  P-84-106,  and  P-a4-107, 
EPA  first  would  likely  have  to  obtain 
test  data  on  the  substances  under 
section  4  of  TSCA  to  support  an  action 
under  section  6.  This  approach  could 
allow  unnecessary  risk  to  human  health 
and  the  environment  during  the  time 
needed  for  data  development.  In 
addition,  the  original  notice  submitter 
would  be  at  a  competitive  disadvantage 
because  the  section  5(e)  order  applies 
only  to  that  company.  It  is  not  the  intent 
of  EPA  in  the  PMN  process  to  create 
unfair  marketplace  disruptions. 

2.  The  Agency  also  has  the  authority 
to  regulate  substances  under  section  6  of 
TSCA.  However,  the  Agency  may 
regulate  under  section  6  only  if  there  is  a 
reasonable  basis  to  conclude  that  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a 
chemical  substance  or  mixture  "presents 
or  will  present"  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 
There  is  insufficient  information  to 
perform  a  reasoned  evaluation  of  the 
health  and  environmental  effects  of  P- 
84-105,  P-84-106.  and  P-fl4-107  at  this 
time.  Therefore,  the  Agency  cannot  state 


with  certainty  that  the  substances 
present  or  will  present  an  ureasonable 
risk.  In  this  instance,  because  the 
Agency  has  issued  a  section  5(e)  order, 
EPA  can  state  that  the  substances  "may 
present '  an  unreasonable  risk  of  injury 
to  health.  However,  the  Agency  cannot 
regulate  the  substances  under  section  6 
at  this  time. 

3.  As  an  alternative  to  the  proposed 
significant  new  use  definitions,  the 
Agency  is  considering  defining  as  a 
significant  new  use  the  failure  to 
establish  a  program  whereby  the 
substances  are  treated  as  hazardous 
chemical  substances  under  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  Hazard 
Communication  Standards  (29  CFR 
1900.1200).  In  all  labels,  material  safely 
data  sheets,  and  employee  training 
programs,  the  substances  would  be 
required  to  be  identified  as  potentially 
causing  liver,  kidney  and  lung  effects.  In 
addition,  it  would  be  required  that  P-84- 
106  be  identified  as  a  potential 
teratogen.  Employees  who  may  be 
exposed  to  the  substances  would  be 
required  to  wear  that  protective 
equipment  described  under 

§  721.1015(a)(2)(ii)  through  (iv)  of  this 
proposed  rule. 

4.  The  Agency  is  also  considering 
creating  an  abbreviated  review  for 
persons  who  propose  to  employ 
alternative  exposure  controls  or  worker 
protective  equipment  which  may 
provide  equivalent  protection.  Under 
this  approach,  the  significant  new  uses 
would  be  defined  as  the  failure  to 
establish  a  program  such  as  that 
described  under  §  721.1015(a)(2)(i) 
through  (iv)  of  this  proposed  rule  or  to 
require  the  use  of  exposure  controls 
and/or  protective  equipment  which 
provides  "equivalent"  protection. 
Persons  would  be  required  to  notify  EPA 
of  the  alternative  controls  to  receive  (in 
a  specified  time  period  which  is  shorter 
than  90  days)  confirmation  from  the 
Agency  that  the  protection  provided  to 
the  equipment  is  "equivalent."  If  the 
EPA  determined  that  the  protection  was 
not  "equivalent,"  significant  new  use 
reporting  would  be  required. 

EPA  invites  comment  on  this  proposal 
and  the  alternatives. 

VII.  Recordkeeping 

To  ensure  compliance  with  this 
proposed  rule  and  to  assist  enforcement 
efforts,  EPA  is  proposing,  under  its 
authority  in  sections  5  and  8(a)  of  TSCA, 
that  in  addition  to  the  requirements  in 
§  721.17,  the  following  records  be 
maintained  for  five  years  after  the  date 
of  their  creation,  by  persons  who 
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manufacture,  import,  or  process  P-84- 
105.  P-a4-106,  and  P-84-107: 

(1)  Any  determination  that  gloves  are 
impervious  to  the  substances. 

(2)  Names  of  persons  to  be  informed 
of  the  potential  risks  posed  by  exposure 
to  P-84-105.  P-84-106.  and  P-84-107. 

(3)  Results,  including  charts  or 
mechanical  recordings  of  the  monitoring 
of  workplace  concentrations. 

(4)  Fit  tests  performed  to  assure 
proper  fit  of  respirators,  and  names  of 
persons  for  which  respirator  fit  tests  are 
performed  as  well  as  the  dates  of  such 
tests. 

As  an  alternative,  the  Agency  is 
considering  requiring  manufacturers  and 
processors  of  the  substances  who  do  not 
trigger  the  SNUR  reporting  requirement 
to  maintain  records  demonstrating  their 
compliance  with  the  SNUR,  Therefore, 
manufacturers  and  processors  would 
have  the  discretion  to  determine  which 
records  are  needed  to  show  compliance. 
To  provide  guidance,  the  Agency  would 
provide  examples  of  those  types  of 
records  which  would  adequately 
demonstrate  compliance. 

The  Agency  considered  omitting  these 
specific  recordkeeping  requirements,  but 
believes  compliance  monitoring  for  this 
proposed  SNUR  would  be  made  more 
difficult  without  them. 

Although  section  5(a)(2)  of  TSCA  does 
not  explicitly  provide  for  recordkeeping 
of  the  type  in  §  721.1015(b)(1)  of  this 
proposed  rule.  EPA  finds  that  such 
recordkeeping  is  necessary  to  implement 
and  enforce  effectively  the  requirements 
of  the  SNUR.  Two  TSCA  authorities 
support  the  recordkeeping  in  this 
proposed  rule.  First,  EPA  believes  there 
is  inherent  authority  in  section  5  of 
TSCA  to  require  the  keeping  of  records 
reasonably  necessary  to  implement  the 
mandate  of  section  5.  EPA  has  already 
exercised  this  authority  in  the  PMN  rule 
recordkeeping  requirements  in  40  CFR 
720.70  and  in  §  721.17  of  the  general 
SNUR  provisions.  Clearly,  there  is  no 
way  to  determine  whether  a 
m.anufacturer  or  processor  is 
undertaking  a  significant  new  use  of  the 
type  defined  in  this  proposed  rule  unless 
the  manufacturer  or  processor  is 
required  to  keep  records  of  its  activities 
to  show  that  the  significant  new  use  has 
not  occurred.  EPA  would  otherwise  be 
unable  to  determine  whether  a  violation 
has  occurred,  unless  the  manufacturer  or 
processor  was  observed  in  violation. 

Second,  section  8(a)  of  TSCA  provides 
broad  authority  for  EPA  to  require 
manfacturers  and  processors  of 
chemical  substances  to  keep  records. 
Generally,  a  section  8(a)  recordkeeping 
requirement  does  not  apply  to  small 
manufacturers  and  processors,  but  in 
this  case  a  section  5(e)  order  is  in  effect 


for  the  chemical  substances  in  question. 
Thus,  under  section  8(a)(3)(A)(ii)  of 
TSCA,  EPA  can  require  recordkeeping 
by  small  manufacturers  and  processors 
as  well  and  is  proposing  to  do  so. 

VIII.  Exemptions  to  Reporting 

Requirements 

EPA  has  codified  general  exemption 
provisions  covering  SNUR  reporting 
under  §  721.19.  On  a  case-by-case  basis 
the  Agency  may  modify  these  provisions 
in  Subpart  B.  However,  in  this  case,  the 
Agency  is  proposing  that  §  721.19  apply 
.in  its  entirety. 

•     EPA  issued  its  final  premanufacture 
notiTicalion  rules  under  40  CFR  Part  720 
published  in  the  Federal  Register  of  May 
13, 1983  (48  FR  Part  21722)  including 
§  720.36  which  contained  detailed  rules 
for  the  section  5(h)(3)  exemption  for 
chemical  substances  manufactured  or 
imported  in  small  quantities  solely  for 
research  and  development.  On 
September  13,  1983  (48  PR  41132),  EPA 
stayed  the  effectiveness  of  §  720.36, 
among  other  provisions  of  the  PMN  rule, 
pending  further  rulemaking  to  revise  the 
provisions.  Because  §  720.36  was  not  in 
effect  when  EPA  codified  §  721.19,  the 
Agency  relied  on  the  general  definition 
of  "small  quantities  solely' for  research 
and  development"  in  §  720.3(cc)  and 
section  5(h)(3)  of  TSCA  to  determine 
whether  activities  qualify  under  this 
exemption.  L'pon  promulgation  of  a 
revised  §  720.36.  EPA  intends  to  amend 
§  721.19  and  §  721.205  to  adopt  the 
provisions  of  the  revised  §  720.36. 

Section  721.19(g)  of  the  general  SNUR 
provisions  exempts  persons  from  SNUR 
reporting  when  they  manufacture  or 
process  the  substance  solely  for  export 
and  label  the  substances  in  accordance 
with  section  12(a)(1)(B)  of  TSCA.  While 
EPA  is  concerned  about  worker 
exposure  during  manufacture  and 
processing  of  the  substances,  EPA  lacks 
the  authority  under  section  12(a)  of 
TSCA  to  require  reporting  of  such 
manufacture  or  processing  for  a 
significant  new  use  because  EPA  does 
not  yet  have  sufficient  information  to 
make  the  "will  present  an  unreasonable 
risk"  finding  necessary  to  regulate  a 
substance  manufactured  or  processed 
solely  for  export.  However,  such 
persons  would  be  required  to  notify  EPA 
of  such  export  under  section  12(b)  of 
TSCA  (see  §  721.7  of  the  general  SNUR 
provisions).  Such  notification  will  allow 
EPA  to  monitor  manufacture  and 
processing  activities  which  are  not 
subject  to  significant  new  use  reporting. 
The  term  "manufacture  solely  for 
export"  is  defined  in  the  PMN  rule  (40 
CFR  720.3(s)).  The  term  "process  solely 
for  export"  is  defined  in  §  721.3  of  the 
general  SNUR  provisions  in  a  similar 


fashion.  Thus  the  substances  would  be 
exempt  from  reportmg  under  this  SNUR 
if  a  person  manufactures  (the  term 
manufacture  includes  import)  or 
processes  the  substances  soleU  for 
export  from  the  U.S.  under  the  following 
restrictions:  (1)  There  is  no  use  of  the 
substances  in  the  U.S.;  (2)  processing  is 
restricted  to  sites  under  the  control  of 
the  manufacturer  or  processor, 
respectively;  and  (3)  distribution  in 
commerce  is  limited  to  purposes  of 
export.  If  a  person  manufactured  or 
processed  the  substances  both  for 
export  and  for  use  in  the  U.S..  such 
manufacture  and  processing  would  be 
for  use  in  the  U.S. 

IX.  .Applicabihty  of  Proposal  to  Uses 
Occurring  Before  Promulgation  of  Final 
Rule 

To  establish  a  significant  new  use 
rule,  the  Agency  must,  among  other 
things,  determine  that  the  use  is  not 
ongoing.  In  this  case,  the  chemical 
substances  in  question  have  just 
undergone  premanufacture  review. 
When  the  notice  submitter  begins 
manufacture  of  the  substances,  the 
submitter  will  send  EPA  a  notice  of 
commencement  of  manufacture  and  the 
substances  will  be  added  to  the 
Inventory.  The  notice  submitter  is 
prohibited  by  the  section  5(e)  order  from 
undertaking  any  of  the  activities  which 
the  Agency  is  proposing  be  designated 
as  significant  new  uses.  Therefore,  at 
this  time,  the  Agency  has  concluded  that 
these  uses  are  not  ongoing.  However, 
PTA  recognizes  that  once  the  chemical 
substances  subject  to  this  SNUR  are 
added  to  the  Inventory,  they  may  be 
manufactured,  imported,  or  processed 
by  other  persons  for  a  significant  new- 
use  as  defined  in  this  proposal  before 
promulgation  of  the  rule. 

If,  after  publication  of  this  proposal, 
someone  were  to  undertake  the 
designated  significant  new  uses,  they 
could  argue  that  the  uses  are  not  "new" 
at  the  time  the  rule  is  promulgated,  and 
therefore  not  significant  new  uses.  EPA 
finds  that  the  intent  of  section  5(a)(1)(B) 
is  best  served  by  determining  whether  a 
use  is  a  significant  new  use  as  of  the 
proposal  date  of  the  S.NUR.  if  uses 
begun  during  the  proposal  period  were 
not  considered  to  be  significant  new 
uses,  it  would  be  almost  impossible  for 
the  Agency  to  establish  SNUR  notice 
requirements,  since  any  person  could 
defeat  the  S.NUR  by  initiating  the 
proposed  significant  new  uses  before 
the  rule  becomes  final.  This  is  contrary 
to  the  general  intent  of  section  5(al(l)(B). 

Thus,  if  the  substances  are 
manufactured,  imported,  or  processed 
between  proposal  and  promulgation  for 
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a  proposed  significant  new  use.  the 
Agency  will  consider  such  use  to  be  a 
significant  new  use  if  it  is  retained  in  llie 
final  rule.  EPA  recognizes  that  this 
interpretation  may  disrupt  commercial 
activities  of  persons  who  begin 
manufacture,  import,  or  processing  of 
the  substances  for  a  significant  new  use 
during  the  proposal  period.  However, 
this  proposal  constitutes  notice  of  that 
potential  disruption,  and  persons  who 
commence  a  proposed  significant  new 
use  do  so  at  their  own  risk. 

Because  the  identities  of  P-84-105,  P- 
84-106,  and  P-84-107  are  confidential, 
any  person  who  proposes  to 
manufacture  or  import  P-8-1-105.  P-M- 
106,  or  P-84-107  is  unlikely  to  know  that 
the  substances  are  on  the  Inventory  and, 
therefore,  is  likely  to  submit  a  bona  fide 
request  under  either  40  CFR  710.7(e)  or 
720.85(b)  to  determine  whether  the 
substances  are  on  the  Inventory.  If  EPA 
determines  that  the  person  has  a  buna 
fide  intent  to  manufacture  or  import  the 
substances  and  that  the  substances  the 
person  proposes  to  manufacture  or 
im.port  are  P-84-105,  P-84-106,  and  P- 
84-107,  EPA  will  infoi-m  the  person  that 
the  substances  are  subject  to  this 
proposal.  This  will  give  the  person 
adequate  notice  of  this  proposal,  will 
give  the  person  an  adequate  chance  to 
comment,  and  will  help  prevent  the 
potential  disruption. 

X.  Test  Data  and  Other  Information 

EPA  recognizes  that  under  TSCA 
section  5,  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  notice.  Rather,  persons  are 
required  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them.  However,  in 
view  of  the  potential  health  risks  that 
may  be  posed  by  a  significant  new  use 
of  these  substances,  a  more  reasoned 
evaluation  of  the  risks  posed  by  all  three 
substances  would  require  additional 
data  on  the  potential  to  cause  damage  to 
the  liver,  kidneys,  and  lungs.  In  addition, 
data  on  the  potential  teratogenicity  of  P- 
84-106  would  be  required.  These  data 
might  be  generated  by  a  90-day 
subchronic  inhalation  study  on  each  of 
the  three  substances  and  a 
teratogenicity  study  for  P-84-106.  In 
relation  to  the  potential  environmental 
effects  of  P-84-106  and  P-84-107,  a  more 
reasoned  evaluation  of  these  effects 
would  require  a  battery  of  aquatic  tests. 
These  tests  would  include  an  algal 
bioassay,  and  a  96-hour  LC»o  test  for 
daphnia  and  fresh  water  fish.  Should 
acute  toxicity  be  apparent  at  or  below  1 
part  per  million  (ppm).  a  chronic  toxicity 
study  would  be  indicated.  These  studies 


may  not  be  the  only  means  of 
addressing  the  potential  risks. 

EPA  encourages  potential  SNUR 
notice  submitters  to  test  the  substances 
for  these  concerns.  SNUR  notices 
submitted  for  significient  new  uses 
without  such  test  data  may  increase  the 
likelihood  that  EPA  will  take  action 
under  section  5(e).  As  part  of  an 
optional  prenotice  consultation,  EPA 
will  discuss  the  test  data  it  believes 
necessary  to  evaluate  a  significant  new 
use  of  the  substances. 

Test  data  should  be  developed 
according  to  TSCA  Good  Laboratory 
Practices  regulations  at  40  CFR  Part  792 
published  in  the  Federal  Register  of 
November  29.  1983  (48  FR  53923).  EPA 
encourages  persons  to  consult  with  the 
Agency  before  selecting  a  protocol  for 
testing  the  substances.  EPA  urges  SNUR 
notice  submitters  to  provide  detailed 
information  on  human  exposure  that 
will  result  from  the  significant  new  use. 
In  addition,  EPA  urges  persons  to  submit 
information  on  potential  benefits  of  the 
substances  and  information  on  risks 
posed  by  the  substances  compared  to 
risks  posed  by  substitutes. 

XI.  Economic  Analysis 

'   The  Agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  reporting 
requirements  for  these  substances.  This 
evaluation  is  summarized  below.  The 
Agency's  complete  economic  analysis  is 
available  in  the  public  file. 

After  promulgation  of  the  SNUR,  the 
Agency  believes  there  are  four  possible 
courses  of  action  a  company  could  take: 
(1)  Process  the  substances  with  the 
specified  protective  equipment  (and 
appropriate  monitoring)  in  place,  (2)  file 
a  SNUR  notice  with  information 
showing  alternative  methods  of 
controlling  exposures  that  would 
mitigate  EPA's  health  and 
environmental  concerns,  (3)  file  a  SNUR 
notice  with  the  results  of  recommended 
testing  already  completed  or  be 
prepared  to  respond  to  a  section  5(e) 
order  pending  testing,  or  (4)  not 
manufacture,  import,  process,  or  use  the 
substances.  The  costs  of  the  outcomes 
are  summarized  below. 

Should  a  company  decide  to 
manufacture  or  process  P-84-105,  P-84- 
106,  and  P-84-107  under  the  terms  of  the 
SNUR,  it  will  not  incur  the  cost  of 
submitting  a  SNUR  notice.  The  cost  to 
the  company  will  be  the  cost  of  specific 
protective  equipment,  monitoring, 
recordkeeping,  respirator  fit  tests,  and 
imperviousness  testing  for  gloves. 
Because  those  expenses  associated  with 
protective  equipment,  monitoring,  and 
recordkeeping  are  recurring  expenses, 
costs  are  presented  as  present  value 


costs  over  an  estimated  life  of  the 
substances.  Costs  for  controlling  aquatic 
releases  are  site  specific  and  are  not 
estimated. 

For  the  purposes  of  the  Agency's 
analysis,  it  was  assumed  that  each  of 
the  three  chemical  substances  would  be 
produced  in  totally  separate  production 
facilities  which  would  not  allow  a 
worker  to  be  involved  with  more  than 
one  of  the  subject  chemical  substances. 
This  approach  ignores  some  process 
economies  in  the  production  of  the 
substances  as  well  as  possible  cost 
sharing  resulting  from  maintaining 
records  in  a  central  location.  The 
Agency  believes  that  by  adopting  this 
approach,  upper  bound  cost  estimates 
will  be  developed.  The  following  costs 
are  calculated  for  one  substance  only;  to 
calculate  the  cost  of  complying  with  the 
SNUR  for  all  three  substances  the 
figures  should  be  multiplied  by  three. 

Each  worker  will  be  required  to  wear 
a  respirator  (unless  the  more  stringent 
air  concentration  levels  are  met).  Fit 
tests  will  be  performed  to  assure  proper 
fit  of  the  respirators.  Assuming  a  10 
percent  interest  rate,  and  a  ten-year 
economic  life  for  the  chemical 
substance,  the  present  value  of 
supplying  a  positive  pressure  air 
supplied  respirator  is  S2,764  and  the 
present  value  of  providing  respirator  fit 
tests  is  S510  per  worker. 

Each  worker  will  be  required  to  wear 
gloves  (which  are  determined  to  be 
impervious  to  the  chemical  substance). 
For  the  purposes  of  this  analysis  the 
Agency  assumes  that  workers  will  be 
exposed  to  the  chemical  substance  over 
38  days  per  year.  Assuming  daily 
replacement  of  the  gloves,  the  present 
value  of  supplying  the  gloves  is  S475  per 
worker.  Permeation  tests,  which  can  be 
used  to  determine  if  the  gloves  are 
impervious  to  the  substance,  have  been 
estimated  to  cost  S500  per  test  per 
substrate  and  may  cost  up  to  SlO.OOO  if 
different  substrates  (i.e.,  different  types 
of  gloves)  and  different  manufacturing 
conditions  (i.e..  different  solvents)  are 
tested.  Other  required  protective 
clothing  is  assumed  to  be  standard 
equipment  for  every  worker  regardless 
of  whether  or  not  they  work  with  the 
substance. 

To  comply  with  the  terms  of  this 
proposed  SNUR,  a  person  will  have  to 
monitor  for  the  chemical  substance. 
Monitoring  by  use  of  ambient  air 
infrared  analyzer  is  estimated  to  have  a 
present  value  of  $12,400  over  the  10-year 
life  of  the  chemical  substance.  A  person 
will  also  have  to  inform  the  workers  of 
the  hazards  presented  by  the  chemical 
substance  as  well  as  maintaining  certain 
records.  Informing  the  workers  by 
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distribution  of  a  material  safety  data 
sheet  with  the  appropriate  warning  is 
estimated  to  be  S20.  The  present  value 
of  the  cost  of  maintaining  recordkeeping 
requirements  is  estimated  to  be  Sl,520. 

EPA  will  incur  only  enforcement  costs 
once  the  SNUR  has  been  proposed. 

Under  some  circumstances,  it  could  be 
cost  effective  for  a  person  to  file  a  S.N'L'R 
notice  with  data  which  indicate  that 
other  means  of  controlling  exposures 
and  releases  could  be  employed.  In  this 
case,  the  person  incurs  the  cost  of  filing 
the  SNUR  notice  and  possibly  the  cost 
of  some  voluntarily  adopted  exposure 
and  release  controls  which  would 
ordinarily  not  be  used  without  the 
existence  of  a  SNUR.  The  cost  of  filing  a 
SNUR  notice  is  estimated  to  cost  $1,400 
to  $8,000.  The  submitter  may  also  incur 
up  to  a  3.2  percent  reduction  in  profits 
due  to  delays  in  manufacture  or 
processing,  and  the  cost  of  any  potential 
regulatory  follow-up. 

EPA  costs  following  promulgation  of 
the  SNUR  under  this  outcome  would 
include  reviewing  the  SNUR  notice 
(S7.100)  and  possibly  modifying  the 
terms  of  the  SNUR  ("S8.700)." 

It  is  possible  that  a  person  could  file  a 
SNUR  notice  which  includes  the  results 
of  the  recommended  testing.  A  more 
reasoned  evaluation  of  the  risks  posed 
by  the  PMN  substances  would  require 
those  data  identified  under  Unit  X  of 
this  preamble.  For  P-84-105  the  required 
data  would  consist  of  a  subchronic 
inhalation  study.  For  P-84-106  and  P- 
84-107  the  required  data  would  consist 
of  a  subchronic  inhalation  test  for  each 
substance  and,  at  a  minimum,  a  battery 
of  acute  studies,  one  each  on  algae,  fish, 
and  daphnia.  Each  subchronic 
inhalation  study  is  estimated  to  cost 
$120,000.  The  aquatic  testing  is 
estimated  to  cost  from  S7.900  to  37,200 
for  each  substance  depending  upon  the 
need  for  chronic  testing.  For  P-b4-106, 
the  testing  costs  would  include  those  for 
the  subchronic  inhalation  and  the  acute 
aquatic  studies  as  well  as  a 
teratogenicity  study.  The  cost  for  a 
teratogenicity  study  is  estimated  to  be 
560,000.  In  addition  to  those  costs 
associated  with  the  generation  of  data, 
the  person  would  incur  the  cost  of  filing 
a  notice  (S1.400  to  S8.000).  any  costs 
associated  with  possible  delays 
(possibly  a  delay  in  profit  of  up  to  one 
year),  and  the  cost  of  any  potential 
regulatory  follow-up.  The  Agency 
believes  that  the  costs  associated  with 
this  option  may  be  expected  to  be 
prohibitive. 

Some  persons  could  find  the  cost  of 
controlling  exposure  and  releases  too 
expensive  to  justify  production  or 
processing.  Under  this  outcome,  a 
company  would  not  incur  any  direct 


costs  as  a  result  of  the  SNUR.  The 
company  and  society  could  lose  benefits 
that  have  been  derived  from  the 
manufacture  or  processing  of  the  PMN 
substance.  However,  the  fact  that  the 
original  PMN  submitter  intends  to 
manufacture  these  chemical  substances 
with  the  protecti\e  equipment  in  place 
(and  meet  the  other  requirements) 
indicates  that  the  intended  use  of  the 
PMN  substances  will  still  return  an 
acceptable  profit  and  that  other  uses 
could  similary  return  an  acceptable 
profit  while  complying  with  the  terms  of 
the  SNUR. 

The  Agency  has  not  attempted  to 
quantify  the  benefits  of  the  proposed 
S.NUR.  In  general,  however,  benefits  will 
accrue  if  the  proposed  action  leads  to 
the  identification  and  control  of 
unreasonable  risk  before  significant 
health  and  environmental  effects  can 
occur.  The  proposal  and  promulgation  of 
the  S.NUR  provides  the  benefits  of 
reduced  health  and  environmental 
effects  for  these  chemical  substances. 

XII.  Confidential  Business  Information 

Any  person  who  submits  comments 
which  the  person  claims  as  CBl  must 
mark  the  comments  as  "confidential," 
"trade  secret,"  or  other  appropriate 
designation.  Any  comments  not  claimed 
as  confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  Part  2.  EPA 
requests  that  any  party  submitting 
confidential  comments  prepare  and 
submit  a  sanitized  version  of  the 
comments  which  EPA  can  place  in  the 
public  file. 

XIII.  judicial  Review 

When  this  proposed  rule  is 
promulgated,  judicial  review  may  be 
available  under  section  19  of  TSCA  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  or  for 
the  circuit  in  which  the  person  seeking 
review  resides  or  has  its  principal  place 
of  business.  To  provide  all  interested 
persons  an  equal  opportunity  to  file  a 
timely  petition  of  judicial  review  and  to 
avoid  so  called  "races  to  the 
courthouse."  EPA  intends  to  promulgate 
this  rule  for  purposes  of  judicial  review 
two  weeks  after  publishing  the  final  rule 
in  the  Federal  Register.  The  effective 
date  will  be  calculated  from  the 
promulgation  date. 

XIV.  Rulemaking  Record 

EP.'\  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50525).  The  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposed  rule.  EPA  will 


supplement  the  record  with  additional 
information  as  it  is  received.  The  record 
now  includes  the  following; 

1.  The  PMNs  for  the  substances. 

2.  The  Federal  Register  notices  of 
receipt  of  the  PMNs 

3.  The  section  5(e)  consent  order. 

4.  The  economic  analysis  of  the 
proposed  rule. 

5.  The  toxicity  support  document  for 
the  section  ,5(e)  order. 

6.  The  economic  support  document  for 
the  section  5(e)  order. 

The  Agency  will  accept  additional 
materials  for  inclusion  m  the  record  at 
any  time  between  this  notice  and 
designation  of  the  complete  record. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  public  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  OTS  Public  Information 
Office,  Rm.  E-107.  401  M  St.,  SW., 
Washington,  D.C, 

XV'.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore,  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  because  it  does  not  have 
an  effect  on  the  economy  of  $100  million 
or  more,  and  will  not  ha\e  a  significant 
effect  on  competition,  costs,  or  prices. 
While  there  is  no  precise  way  to 
calculate  the  annual  cost  of  this 
proposed  rule,  for  the  reasons  discussed 
in  Unit  XI  of  the  preamble.  EPA  believes 
that  the  cost  will  be  low  In  addition, 
because  of  the  nature  of  the  proposed 
rule  and  the  substances  subject  to  it, 
EPA  believes  that  there  will  be  few 
significant  new  use  notices  submitted. 
Further,  while  the  expense  of  a  notice, 
the  suggested  testing,  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  may  be  limited  because  such 
factors  are  unlikely  to  discourage 
innovation  of  high  potential  value. 
Finally  this  SNUR  may  encourage 
innovation  in  safe  chemical  substances 
or  highly  beneficial  uses. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMBl  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory-  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  EPA  certifies  that  this 
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proposed  rule  will  nut.  if  promuljjatfd. 
have  a  significant  economic  impdct  of  d 
sul)Stantial  number  of  siricill  business. 
The  Agency  cannot  delernune  whether 
parties  affected  by  this  proposed  rule 
are  likely  to  be  small  businesses. 
However.  EPA  believtfS  that  few 
manufactiirers,  importers,  or  processors 
will  sub-mil  SNl'R  notices.  Therefore, 
tilthough  the  costs  of  preparing  a  notice 
under  this  rule  might  be  significant  for 
some  small  businesses,  the  number  of 
such  business  affected  is  not  expected 
to  be  substantial. 

C  Puppnvcirk  RcULicliun  Act 

O.MB  has  approved  the  information 
collection  requirements  contained  in  the 

proposed  rule  under  the  provisions  of 
the  Papt  rwork  reduction  Act  of  198(),  44 
L'.S.C.  .3501  (■'  svq.  ap.d  has  assigned 
OMB  control  nu.mber  20:-(MX)12. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Infornuilion  and  Regulatory  Affairs  of 
OMR.  marked  .Mtention:  Desk  Officer 
for  EPA.  The  final  rule  package  will 
respond  to  any  OMB  or  public 
commments  on  the  information 
collection  requirements. 

List  of  Subjects  in  40  CFK  Part  721 

En\.  iionment.il  protei  tion.  Chemicals, 
Hazardous  substances.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

D.ited  March?,  198S. 
)ohn  A.  Moofp. 

Assslinit  AdmiitisiratiirfiT  Ptisticnlvs  and 
Toxic  Substances. 

PART  721— 1  AMENDED! 

Therefore,  it  is  proposed  that  Part  721 
of  Chapter  I  of  Title  40  be  amended  by 
adding  §  721.101.')  to  rcul  as  follows: 

!;  721.1015     Substituted  tetrafluoro  alkene 
and  disubstltuted  tetrafluoro  alkane. 

(a)  Chi  iiiicjJ  subsU.iii^ct.  unci 
significant  new  uses  subject  to 
reportini;.  (1)  The  following  chemical 
substances  referred  to  by  their  PMN 
numbers  and  giineric  chemical  names 
are  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section:  P-64-10,n.  substituted  tetrafluoro 
alkene:  P-84-lOf.  and  P-84-107. 
disubstituled  tetrafluoro  alkane. 

(2)  The  significant  new  uses  are: 

(i)  Manufacturing,  processing,  or  use 
under  conditions  whereby  workplace 
Time  Weighted  Average  (TWA) 
airborne  concentrations  e\c:eed  1  part 
per  million  (ppm)  for  P-B4-liHi  or  10  ppm 
fur  P-84-105  or  P-84-107. 

(ii)  Manufacturing,  processing,  or  use 


without  requiring  persons  who  may  be 
exposed  to  any  of  the  substances  to  use 
the  follow  ing  under  conditions  where 
workplace  TWA  airborne  concentration 
of  P-84-106  exceed  0.05  ppm  (or  any 
airborne  concentration  exceeds  1.0  ppm 
even  instantaneous^)  or  workplace 
TWA  airborne  concientrations  of  P-84- 
105  or  P-84-107  exceed  1.0  ppm:  a 
National  Institute  for  Occupational 
Safety  and  Health  NIOSH-approved 
category  19c  air-supplied,  positive 
pressure  respirator,  excluding  single- 
use,  disposable  andair  purifying 
respirators,  in  accofldance  with  30  CFR 
11.110  Subpart  \,  us«d  according  to 
Occupational  Safety  and  Health 
Administration  and  Mine  Safety  and 
Health  Administratjon  regulations  at  29 
CFR  1910.134  and  30  CFR  Part  11. 
respectively. 

(iii)  ManufacturiiiE.  processing,  or  use 
without  monitoring  pirborne 
concentraiions  of  the  substances  in  a 
manner  consistent  » ith  approaches 
described  in  the  NOISH  Sampling 
Strategy  Manual  (.\titional  Technical 
Information  Service  No.  PB  274  792). 

(iv)  Manufacturing,  processing,  or  use 
under  conditions  vvftere  persons  who 
may  be  dermally  exposed  to  any  of  the 
substances  fail  to  w^.'ar: 

(A)  Cloves  whichlare  determined  by 
the  manufacturer,  ptocessor,  or  user  to 
be  impervious  to  the  substances  under 
the  conditions  of  exposure,  including  the 
duration  of  exposure.  This 
determination  shall  be  made  by  testing 
the  gloves  under  the  conditions  of 
exposure  or  by  evalpating  the 
specifications  provided  by  the 
manufacturer  of  the  gloves.  Testing  or 
evaluation  of  specifications  must 
include  consideration  of  permeability, 
penetration,  and  potential  chemical  and 
mechanical  degradation  by  the 
substances  and  associated  chemical 
substances. 

(B)  Clothing  whicji  covers  any  other 
exposed  areas  of  th^  arm.  legs,  and 
torso. 

(v)  Manufacturing,  processing,  or  use 
without  informing  a|l  persons  who  may 
be  exposed  to  P-84-105  and  P-84-107. 
either  in  writing,  or  by  presenting  the 
information  as  part  of  a  training 
program  in  a  safety  meeting  at  which 
attendance  is  recorded,  by  means  of  the 
following  statement:  "Avoid  all  contact. 
Harmful  if  breathed  or  absorbed 
throuugh  the  skin.  Chemicals  similar  in 
structure  to  [insert  appropriate  trade 
name)  have  been  found  to  cause  adverse 
changes  in  the  kidneys,  liver,  and  lungs 
of  laboratory  animals.  [Insert 
appropriate  trade  name]  is  a  moderate 
skin  and  eye  irritant  The  required  u.se  of 


a  respirator,  impervious  gloves,  and 
other  clothing  will  help  to  protect  you." 

(vi)  Manufacturing,  processing,  or  use 
without  informing  all  persons  who  may 
be  exposed  to  P-84-106.  either  in 
writing,  or  by  presenting  the  information 
as  part  of  a  training  program  in  a  safety 
meeting  at  which  attendance  is 
recorded,  by  means  of  the  following 
statement:  "Avoid  all  contact.  Harm.ful  if 
breathed  or  absorbed  through  the  skin. 
Chemicals  sim.ilar  in  structure  to  [insert 
appropriate  trade  name)  have  been 
found  to  cause  adverse  changes  in  the 
kidneys,  liver,  and  lungs  of  laboratory 
animals,  as  well  as  birth  defects  in  their 
offspring.  [Insert  appropriate  trade 
name)  is  a  severe  skin  and  eye  irritant. 
The  required  use  of  a  respirator. 
impervious  gloves,  and  other  clothing 
will  help  to  protect  you." 

(vii)  Manufacturing,  processing,  or  use 
under  conditions  whereby  releases  of  P- 
84-106  or  P-84-107  to  navigable  waters 
could  reasonably  be  expected  to  occur 
under  normal  operating  conditions. 

(b)  Specific  Requirements.  The 
provisions  of  Subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(\]  Recordkeeping.  In  addition  to  the 
requirements  of  §  721.17.  manufacturers 
and  processors  of  the  chemical 
substances  identified  in  paragraph  (a  1(1) 
of  this  section  must  maintain  the 
following  records  for  five  years  from 
their  creation: 

(i)  Any  determination  that  gloves  are 
impervious  to  the  substances  in 
accordance  with  paragraph  (a)(2)(iv)(A) 
of  this  section. 

(ii)  Names  of  persons  who  are 
informed  in  accordance  with  paragraphs 
(a)(2)(v)  and  (vi)  of  this  section. 

(iii)  Results  including  char's  or 
mechanical  recordings  of  the  monitoring 
of  workplace  concentrations  in 
accordance  with  paragraph  (a)(2)(iii)  of 
section. 

(iv)  Fit  tests  performed  to  assure 
proper  fit  of  respirators  in  accordance 
with  (a)(2)(ii)  of  this  section,  and  names 
of  persons  for  which  respirator  fit  tests 
are  performed  as  well  as  the  dates  of 
such  tests, 

(2)  [Reserved) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012] 

(Sec.  5,  8,  Pub.  L.  94-469.  90  Stat.  2012  (l.'i 
U.S.C.  2604,  2607)) 

|FR  Doc.  85-6700  Filed  3-20-8,'i;  8:45  am] 
BILUNG  COOE  6S60-SO-M 
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40  CFR  Part  721 
(OPTS-50528;  FRL-2800-61 

Methylphenol,  Bis  (Substituted  Alkyl); 
Proposed  Determination  of  Significant 
New  Uses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  a  chemical  substance 
which  was  the  subject  of 
premanufacture  notice  (PMN)  P-84-417 
and  a  TSCA  section  5(e)  consent  order 
issued  by  EPA.  The  Agency  is 
concerned  that  the  substance  may 
present  an  unreasonable  risk  to  human 
health  if  the  significant  new  uses  occur. 
date:  Written  comments  should  be 
submitlfd  by  May  20.  1985. 
ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
busmess  information,  all  comments 
should  be  sent  in  triplicate  to:  Document 
Control  Officer  (TS-793).  Office  of  Toxic 
Substances.  Environmental  Protection 
Agencv.  Rm.  E-409,  401  M  St..  SW.. 
Washington.  D.C.  20460. 

Comments  should  include  the  docket 
control  number  OFrS-50528.  Non- 
confidential versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8:00  a.m.  to  4;00  p.m..  Monday 
through  Friday,  excludmg  legal  holidays, 
in  Rm.  E-107  at  the  address  given  above. 
For  further  information  regarding  the 
submission  of  comments  containing 
confidential  business  information,  see 
L'nit  XIV  of  the  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-543.  401  M  St.. 
SW..  Washington.  D.C.  20460.  Toll  Free: 
(800-424-9065).  In  Washington.  D.C: 
(544-1404).  Outside  the  USA:  (Operator- 
202-554-1404). 

SUPPLEMENTARY  INFORMATION:  OMB 
control  number  2070-0012. 

I.  Authority 

Section  5(a)(2)  of  TSCA  authorizes 
EPA  to  determine  that  a  use  of  a 
chemical  substance  is  a  "significant  new 
use."  EPA  must  make  this  determination 
by  rule,  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2).  Once  a  use  is  determined  to  be  a 
significant  new  use.  persons  must,  under 
section  5(a)(1)(B),  submit  a  notice  to 
EPA  at  least  90  days  before  they 
manufacture,  import,  or  process  the 


substance  for  that  use.  Such  a  notice  is 
subject  to  the  same  requirements  and 
procedures  as  a  PMN  submitted  under 
section  5(a)(1)(A)  of  TSCA  which  are 
interpreted  at  40  CFR  Part  720  published 
m  the  Federal  Register  of  May  13. 1983 
(48  FR  21722).  In  particular,  these 
include  the  information  submission 
requirements  of  section  5  (b)  and  (d)(1), 
certain  exemptions  authorized  by 
section  5(h).  and  the  regulatory 
authorities  of  section  5  (e)  and  (f)-  If  EPA 
does  not  take  regulatory  action  under 
section  5.  6.  or  7  to  control  activities  on 
which  it  has  received  a  SNUR  notice, 
section  5(g)  requires  the  Agency  to 
explain  in  the  Federal  Register  its 
reasons  for  not  taking  action. 

Substances  covered  by  proposed  or 
final  SNURs  are  subject  to  the  export 
reporting  requirements  of  TSCA  section 
12(b).  EPA  regulations  interpreting 
section  12(b)  requirements  appear  at  40 
CFR  Part  707.  Substances  subject  to 
final  SNURs  are  subject  to  TSCA 
section  13  import  certification 
requirements  at  19  CFR  12.118  through 
12.127  and  127.28  published  in  the 
Federal  Register  of  August  1,  1983  (48  FR 
34734).  The  EPA  policy  in  support  of 
these  requirements  appears  at  40  CFR 
Part  707  published  in  the  Federal 
Register  of  December  13,  1983  (48  FR 
55462). 

II.  Applicability  of  General  Provisions 

EPA  promulgated  general  provisions 
applicable  to  SNURs  under  40  CFR  Part 
721,  Subpart  A  published  in  the  Federal 
Register  of  September  5. 1984  (49  FR 
35011).  EPA  is  proposing  that  these 
general  provisions  apply  to  this  SNUR 
without  change  except  as  discussed  in 
this  preamble.  Interested  persons  should 
refer  to  that  document  for  a  detailed 
discussion  of  the  genera!  provisions. 

III.  Summary  of  this  Proposed  Rule 

The  chemical  substance  subject  to  this 
proposed  rule  is  identified  generically  as 
methvlphenol.  bis  (substituted  alkyl).  It 
was  the  subject  of  PMN  P-84-417.EPA 
is  proposing  to  designate  the  following 
as  significant  new  uses  of  the  substance: 
(1)  Use  other  than  as  an  antioxidant/ 
stabilizer  for  polymers.  (2) 
Manufacturing  or  importing  an  aggregate 
volume  greater  than  that  permitted 
under  the  terms  of  the  section  5(e) 
consent  order  issued  for  PMN  P-84— 417. 
(3)  Manufacturing,  processing,  or  using 
without  establishing  a  program  whereby 
any  person  who  may  be  dermally 
exposed  to  the  substance  must  wear 
gloves  which  have  been  determined  to 
be  impervious  to  the  substance  under 
the  conditions  of  exposure,  including  the 
duration  of  exposure.  (4)  Manufacturing, 
processing,  or  using  without  informing 


potentially  exposed  individuals  of  the 
possible  hazards  associated  with  the 
substance.  Such  notification  may  be 
made  a  part  of  a  training  prngram  at 
which  attendance  is  recorded  or  by 
means  of  written  statement.  Either 
method  of  notification  must  include  the 
statement  as  provided  under 
§  721.440(a]12|(iv)  of  this  proposed  rule. 

(5)  Manufacturing,  processing  or  using 
for  distribution  in  commerce  without 
affixing  to  each  container  of  the 
substance,  a  label  which  includes  the 
warning  statement  provided  under 

§  721.440(a|(2)(iv)  of  this  proposed  rule. 

(6)  Manufacturing,  processing,  or  using 
for  distribution  in  commerce  without  the 
provision  of  a  material  safetv  data  sheet 
(MSDS).  The  MSDS  shall  include,  at  a 
minimum,  the  language  specified  in 

§  721.440(a)(2)(iv)  of  this  proposed  rule 
and  specify  the  requirement  for 
protective  equipment  in 
§  721.440(a)(2)(iii). 

IV'.  Background 

On  February  15.  1984.  EPA  received  a 
PMN  which  the  Agency  designated  as 
P-84-417.  EP.^  announced  receipt  of  the 
PMN  in  the  Federal  Register  of  March  1. 
1984  (49  FR  7654).  The  notice  submitter 
stated  that  the  substance  will  be  used  as 
an  antioxidant/stabihzer  for  polymers. 

The  notice  submitter  claimed  the 
specific  chemical  identity  and  the 
estimated  production  volume  as 
confidential  business  information  CBI. 
Under  section  14(a)|4)  of  TSCA.  the 
Agency  may  disclose  CBI  relevant  in 
any  proceeding.  "|D]isclosure  in  such  a 
proceeding  shall  be  made  in  such 
manner  as  to  preser\'e  confidentiality  to 
the  extent  practicable  without  impairing 
the  proceeding,"  EPA  is  not  convinced 
that  this  rulemaking  will  be  so  im.paired 
by  these  claims  as  to  justify  disclosure 
of  CBI.  Therefore.  EPA  has  decided  not 
to  disclose  any  of  the  CBI  at  this  time. 
The  Agency  specificallv  requests 
comment  on  this  approach  for  this 
S.NUR  rulemaking. 

For  purposes  of  clarity,  this  substance 
will  be  referred  to  by  its  generic  name 
and  PMN  number. 

Based  upon  its  molecular  weight, 
lipophilicity.  and  steric  hinderance.  P- 
84-417  is  expected  to  be  absorbed  easily 
from  the  gastrointestinal  tract  and  to  a 
lesser  extent  through  the  skin. 
Analogues  of  P-84-417  have  been  found 
to  produce  toxic  effects  in  the  liver, 
respiratory  system,  and  kidneys 
following  chronic  exposure.  In  a  two- 
year  bioassay.  an  analogue  produced 
hepatocytomegaly.  hepatocellular 
degeneration,  hepatic  necrosis,  and 
hepatic  peliosis  in  male  mice.  In  the 
same  study,  an  increased  incidence  of 
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focal  alveolar  hislocytosis  was  noted  in 
female  rats  at  the  lovvest  dose 
administered.  In  a  chronic  feeding  study 
with  a  second  analogue,  there  was  a 
marked  increase  in  multmucleated  giant 
hepatocytes  in  male  mice  at  the  lowest 
dose  tested.  No  systemic  effects  were 
observed  in  female  mice  or  male  and 
female  rats.  A  two-year  rat  feeding 
study,  conducted  with  a  third  analogue, 
produced  renal  tubular  dilation.  Because 
divulging  the  specific  analogues  utilized 
by  the  Agency  in  developing  its  analysis 
might  compromise  the  confidential 
identity  of  P-84-417,  the  Agency  has 
elected  not  to  disclose  the  specific 
chemical  identity  of  any  analogue. 
Based  upon  the  available  data,  the 
Agency  believes  that  P-64— 417  may 
cause  liver,  respiratory  system  and 
kidney  effects. 

During  review  of  the  PMN,  the  Agency 
concluded  that  the  uncontrolled 
manufacture,  processing,  distribution  in 
commerce,  and  use  of  the  substance 
may  present  an  unreasonable  risk  of 
injury  to  human  health.  Therefore,  EPA 
regulated  the  substance  under  section 
5(e)  of  TSCA  pending  the  development 
of  information  sufficient  to  make  a 
reasoned  evaluation  of  the  health 
effects. 

EPA  concluded  that  use  of  appropriate 
protective  equipment  will  protect 
persons  exposed  to  the  substance  from 
any  unreasonable  risk.  The  Agency 
negotiated  a  section  5(e)  consent  order 
with  the  notice  submitter  which  requires 
that  the  company  manufacture,  import, 
and  process  the  substances  solely  for 
use  as  an  antioxidant/stabilizer  for 
polymers.  The  aggregate  volume  from 
both  manufacturing  and  importing  is 
limited  to  a  specified  volume.  During 
manufacturmg  and  processing,  or  during 
response  to  emergencies  or  spills,  the 
company  is  required  to  assure  that 
persons  who  may  be  dermally  exposed 
use  gloves  which  have  been  determined 
to  be  impervious  to  P-84— 417.  !n 
addition,  the  company  is  required  to 
provide  for  product  labeling,  a  MSDS  to 
accompany  P-84-^17  in  commerce,  and 
notification  of  potentially  exposed 
persons  through  the  use  of  a  specified 
warning  statement.  These  requirements 
will  remain  in  place  until  data  are 
available  to  more  accurately  determine 
the  risks  associated  with  the  substance. 
The  order  became  effective  August  13, 
1984. 

By  issuing  a  section  5(e)  consent  order 
which  allows  controlled  commercial 
production  and  distribution  of  the 
substance,  EPA  has  taken  a  regulatory 
approach  which  is  appreciably  less 
burdensome  than  an  order  prohibiting 
manufacture  of  the  substance  until 


additional  data  are  submitted.  At  the 
same  time,  such  an  approach  protects 
human  health  by  requiring 
precautionary  cont-i-cls  pending  the 
development  of  the  data  needed  for  a 
more  fully  reasoned  evaluation  of  the 
risks  associated  with  the  substance. 

Section  5(e)  orders  apply  only  to  the 
notice  submitter.  When  the  notice 
submitter  commences  commercial 
manufacture  of  the  substance  and 
submits  a  notice  of  commencement  of 
manufacture  or  import  to  EPA,  the 
Agency  will  add  the  substance  to  the 
TSCA  Chemical  Substance  Inventory. 
When  a  substance  is  listed  on  the 
Inventory,  other  persons  may 
manufacture  or  process  the  substance 
without  controls.  Therefore,  EPA  is 
proposing  to  designate  any  use  other 
than  as  an  antioxidant/stabilizer  for 
polymers  and  use  as  an  antioxidant/ 
stabilizer  for  polymers  of  the  substance 
without  specified  controls,  as  significant 
new  uses  so  that  the  Agency  can  review 
these  uses  before  they  occur. 

Through  a  SNUR,  the  Agency  would 
ensure  that  all  manufacturers,  importers, 
and  processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxicity 
information  on  the  substance:  if 
necessary,  action  can  then  be  taken  to 
ensure  that  persons  will  not  be  exposed 
to  levels  of  P-84-417  that  are  potentially 
hazardous. 

V.  Determination  of  Proposed 
Significant  New  Use 

To  determine  what  would  constitute 
significant  new  uses  of  this  chemical 
substance.  EPA  considered  relevant 
information  about  the  toxicity  of  the 
substances  and  potential  exposures 
associated  with  possible  uses  (such  as 
uses  other  than  those  allowed  under  the 
section  5(e)  consent  order),  and  the  four 
factors  listed  in  section  5(a)(2)  of  TSCA. 
In  particular,  EPA  considered  the  extent 
to  which  potential  uses  might  change  the 
magnitude  and  duration  of  exposure  of 
humans  to  P-84-^17.  Based  on  these 
considerations.  EPA  proposes  to  define 
the  significant  new  uses  of  P-84-417  as 
set  forth  in  Unit  III  of  this  preamble. 

EPA  has  already  determined  in  the 
section  5(e)  order  that  unrestricted 
manufacture,  processing,  and 
distribution  in  commerce  of  the 
substance  may  present  an  unreasonable 
risk.  While  such  a  finding  is  not 
necessary  to  promulgate  a  SNUR,  it 
strongly  supports  a  determination  that 
the  uses  of  the  substance  would  be 
significant. 


VI.  Alternatives  ^ 

EPA  considered  regulatory 
alternatives  to  a  SNUR  to  ensure 
protection  of  human  health. 

1.  One  alternative  would  be  to 
promulgate  a  section  8(a)  reporting  rule 
for  the  substance.  Under  such  a  rule, 
EPA  could  require  any  person  to  report 
to  EPA  before  manufacturing,  importing, 
or  processing  the  substance  for  the 
significant  new  uses.  Because  the 
substance  is  subject  to  a  section  5(e) 
consent  order,  the  small  business 
exemption  of  section  8(a)  would  not 
apply.  However,  the  use  of  section  8(a) 
rather  than  section  5(a)  SNUR  authority 
has  drawbacks  in  this  particular 
instance.  If  EPA  received  a  report  under 
section  8(a)  indicating  that  a  person 
intended  to  manufacture,  import,  or 
process  the  substance  for  one  or  more  of 
the  significant  new  uses,  the  Agency 
could  not  take  immediate  action  under 
section  5(e),  as  it  can  under  a  SNUR, 
and  therefore  would  not  be  able  to 
regulate  the  substance  pending 
development  of  information.  Rather,  in  a 
situation  such  as  this,  EPA  would  have 
to  consider  regulating  the  substance 
under  TSCA  section  6  which  would 
require  a  separate  rulemaking  action. 
Moreover,  in  view  of  the  current  lack  of 
health  effects  data  on  P-84-417,  EPA 
first  would  likely  have  to  obtain  test 
data  on  the  substance  under  section  4  of 
TSCA  to  support  an  action  under  section 
6,  This  approach  could  allow 
unnecessary  risks  to  human  health 
during  the  time  needed  for  data 
development.  In  addition,  the  original 
notice  submitter  would  be  at  a 
competitive  disadvantage  because  the 
section  5(e)  consent  order  applies  only 
to  that  company.  It  is  not  the  intent  of 
EPA  in  the  PMN  process  to  create  unfair 
marketplace  disruptions. 

2.  The  Agency  also  has  the  authority 
to  regulate  substances  under  section  6  of 
TSCA.  However,  the  Agency  may 
regulate  under  section  6  only  if  there  is  a 
reasonable  basis  to  conclude  that  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a 
chemical  substance  or  mixture  "presents 
or  will  present"  an  unreasonable  risk  of 
injury  to  health.  There  is  insufficient 
information  to  perform  a  reasoned 
evaluation  of  the  health  effects  of  P-84- 
417  at  this  time.  Therefore,  the  Agency 
cannot  state  with  certainty  that  the 
substance  presents  or  will  present  an 
unreasonable  risk.  In  this  instance, 
because  the  Agency  has  issued  a  section 
5(e)  order,  EPA  can  state  that  the 
substance  "may  present"  an 
unreasonable  risk  of  injury  to  health. 
However,  the  Agency  cannot  regulate 
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the  substance  under  section  6  at  this 
time. 

3.  As  an  alternative  to  the  proposed 
significant  new  use  definitions,  the 
Agency  is  considering  defining  as  a 
significant  new  use  the  failure  to 
establish  a  program  whereby  the 
substance  is  treated  as  a  hazardous 
chemical  substance  under  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  Hazard 
Communication  Standards  129  CFR 
1900.1200).  On  all  labels,  MSDSs.  and 
employee  training  programs,  the 
substance  would  be  required  to  be 
identified  as  potentially  causing  liver, 
kidney,  and  respiratory  effects. 
Employees  who  may  be  dermally 
exposed  to  the  substance  would  be 
required  to  wear  gloves  which  have 
been  determined  to  be  impervious  to  the 
substance. 

4.  The  Agency  is  also  considering 
creating  an  abbreviated  review  for 
persons  who  propose  to  employ 
alternative  exposure  controls  or  worker 
protection  equipment  which  may 
provide  equivalent  protection.  Under 
this  approach,  the  significant  new  uses 
would  be  defined  as  the  failure  to 
establish  a  program  whereby  persons 
who  may  be  dermally  exposed  to  the 
substance  are  required  to  wear  gloves 
which  are  determined  to  be  impervious 
to  the  subtance  or  to  require  the  use  of 
exposure  controls  and/or  protective 
equipment  which  provides  "equivalent" 
protection.  Persons  would  be  required  to 
notify  EPA  before  commencing  a 
significant  new  use  of  the  alternative 
controls  to  receive  (in  a  specified  time 
period  which  is  shorter  than  90  days) 
confirmation  from  the  Agency  that  the 
protection  provided  by  the  equipment  is 
"equivalent."  If  EPA  determined  that  the 
protection  was  not  "equivalent," 
significant  new  use  reporting  would  be 
required. 

EPA  invites  comment  on  this  proposal 
and  the  alternatives. 

V[l.  Recordkeeping 

To  ensure  compliance  with  this 
proposed  rule  and  to  assist  enforcement 
efforts,  EPA  is  proposing,  under  its 
authority  in  sections  5  and  8(a)  of  TSCA. 
that  in  addition  to  the  requirements  in 
§  721.17,  the  following  records  be 
maintained  for  five  years  after  the  date 
of  their  creation,  by  persons  who 
manufacture,  import,  or  process  P-M- 
417: 

1.  Any  determination  that  gloves  are 
impervious  to  P-84-417. 

2.  Names  of  persons  who  have  been 
informed  in  accordance  with  paragraph 
(a)(2}(iv)  of  this  proposed  rule. 

3.  Dates  of  shipments  of  containers 
which  have  been  labeled  in  accordance 


with  paragraph  (a)(2)(v)  of  this  proposed 
rule. 

4.  Any  trade  names  used  for  P-84-417 
and  the  accompanying  dates  of  use. 

5.  Documentation  of  quantities  of  P- 
84—417  which  are  manufactured  or 
imported,  with  the  accompanying  dates. 

As  an  alternative,  the  Agency  is 
considering  requiring  manufacturers  and 
processors  of  the  substance  who  do  not 
trigger  the  SN'UR  reporting  requirement 
to  maintain  records  demonstrating  their 
compliance  with  the  SNL'R.  Therefore, 
manufacturers  and  processors  would 
have  the  discretion  to  determine  which 
records  are  needed  to  show  compliance. 
To  provide  guidance,  the  Agency  would 
provide  examples  of  those  types  of 
records  which  would  adequately 
demonstrate  compliance. 

Recordkeeping  requirements  are 
expected  to  encourage  compliance  with 
this  proposed  rule  when  promulgated 
and  to  support  EPA's  enforcement 
efforts.  The  Agency  considered  omitting 
these  specific  recordkeeping 
requirements,  but  believes  compliance 
monitoring  for  this  proposed  S.NUR 
would  be  made  more  difficult  without 
them. 

Although  section  5(a)(2)  of  TSCA  does 
not  explicitly  provide  for  recordkeeping 
of  the  type  in  paragraph  (b)(2)  of  this 
proposed  rule.  EPA  finds  that  such 
recordkeeping  is  necessary  to  implement 
and  enforce  effectivelv  the  requirements 
of  the  S.NUR.  Two  TSCA  authorities 
support  the  recordkeeping  in  this 
proposed  rule.  First,  EPA  believes  there 
is  inherent  authority  in  section  5  of 
TSCA  to  require  the  keeping  of  records 
reasonably  necessary  to  implement  the 
mandate  of  section  5.  EPA  has  already 
exercised  this  authority  in  the  PMN  rule 
recordkeeping  requirements  in  40  CFR 
720.70  and  in  §  721.17  of  the  general 
SNUR  provisions.  Clearly,  there  is  no 
way  to  determine  whether  a 
manufacturer,  importer,  or  processor  is 
undertaking  a  significant  new  use  of  the 
type  defined  in  this  proposed  rule  unless 
the  manufacturer,  importer,  or  processor 
is  required  to  keep  records  of  its 
activities  to  show  that  the  significant 
new  use  has  not  occurred.  EPA  would 
otherwise  be  unable  to  determine 
whether  a  violation  has  occurred,  unless 
the  manufacturer,  importer,  or  processor 
was  observed  in  violation. 

Second,  section  8(a)  of  TSCA  provides 
broad  authority  for  EPA  to  require 
manufacturers,  importers,  and 
processors  of  chemical  substances  to 
keep  records.  Generally,  a  section  8(a) 
recordkeeping  requirement  does  not 
apply  to  small  manufacturers,  importers. 
and  processors,  but  in  this  case  a 
section  5(e]  order  is  in  effect  for  the 
chemical  substance  in  question.  Thus, 


under  section  8la)(3)(A)(ii)  of  TSCA. 
EPA  can  require  recordkeep:ng  by  small 
manufacturers,  importers,  and 
processors  as  well  anc  is  proposing  to 
do  so. 

EPA  invites  comments  on  these 
proposed  recordkeeping  requirements. 

VIIl.  Exemptions  to  Reporting 
Requirements 

EPA  has  codified  general  exemption 
provisions  covering  S.N'L'R  reporting 
under  §  721.19.  On  a  case-by-case  basis 
the  Agency  may  modify  these  provisions 
in  Subpart  B.  However,  in  this  case,  the 
Agency  is  proposing  that  §  721  19  apply 
in  its  entiret\, 

EPA  issued  its  final  premanufacture 
notification  rules  under  40  CFR  Part  720 
published  in  the  Federal  Register  of  .May 
13.  1983  (48  FR  21722)  including  §  720.36 
which  contained  detailed  rules  for  the 
section  5(h)(3)  exemption  for  chemical 
substances  manufactured  or  imported  in 
small  quantities  solely  for  research  and 
development.  On  September  13.  1983  (48 
FR  41132),  EPA  stayed  the  effectiveness 
of  §  720.36.  among  other  provisions  of 
the  P.MN  rule,  pending  further 
rulemaking  to  revise  the  provisions. 
Because  §  720.36  was  not  in  effect  when 
EPA  codified  §  721.19.  the  Agency  relied 
on  the  general  definition  of  "small 
quantities  solely  for  research  and 
development"  in  §  720.3(cc)  and  section 
5(h)(3)  of  TSCA  to  determine  whether 
activities  qualify  under  this  exemption. 
Upon  promulgation  of  a  revised  §  720.36. 
EPA  intends  to  amend  §  721.19  to  adopt 
the  provisions  of  the  revised  §  720,36. 

Section  721.19(g)  of  the  general  SN'UR 
provisions  exempts  persons  from  S.N'UR 
reporting  when  they  manufacture  or 
process  the  substance  solely  for  export 
and  label  the  substance  in  accordance 
with  section  12(a)(1)(B)  of  TSCA.  While 
EPA  is  concerned  about  worker 
exposure  during  manufacture  and 
processing  of  the  substance.  EPA  lacks 
the  authority  under  section  12(a)  of 
TSCA  to  require  reporting  of  such 
manufacture  or  processing  for  a 
significant  new  use  because  EPA  does 
not  yet  have  sufficient  information  to 
make  the  "will  present  an  unreasonable 
risk"  finding  necessary  to  regulate  a 
substance  manufactured  or  processes 
solely  for  export.  However,  such 
persons  would  be  required  to  not;f\  EP.A 
of  such  export  under  section  12(h)  of 
TSCA  (see  §  721.7  of  the  general  S.N'L'R 
provisions).  Such  notification  will  allow 
EPA  to  monitor  manufacture  and 
processing  activities  which  are  not 
subject  to  significant  new  use  reporting. 
The  term  "manufacture  solely  for 
export"  is  defined  in  the  PM.\  rule  (40 
CFR  720.3(s]).  The  term  "process  solely 
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for  export"  is  defined  in  §  721.3  of  the 
general  SN'UR  provisions  in  a  similar 
fashion.  Thus  the  substance  would  be 
exempt  from  reporting  under  this  SNl'R 
if  a  person  manufactures  (the  term 
manufacture  includes  import)  or 
processes  the  substance  solely  for 
export  from  the  U.S.  under  the  foliowmg 
restrictions:  (1 )  There  is  no  use  of  the 
substance  in  the  U.S  :  (2)  processing  is 
restricted  to  sites  under  the  control  of 
the  manufacture  of  processor, 
respectively:  and  (3)  distribution  in 
commerce  is  limited  to  purposes  of 
export.  If  a  person  manufactured  or 
processed  the  substance  both  for  export 
and  for  use  in  the  U.S..  such 
manufacture  and  processing  would  be 
for  use  in  the  U.S. 

IX.  .Applicability  of  Proposal  to  Uses 
Occurring  Before  Promulgation  of  Final 
Rule 

To  establish  a  significant  new  use 
rule,  the  Agency  must,  among  other 
things,  determine  that  the  use  is  not 
ongoing.  In  this  case,  the  chemical 
substance  in  question  has  just 
undergone  premanufacture  review. 
When  the  notice  submitter  began 
manufacture  of  the  substance,  the 
submitter  sent  EP.A  a  notice  of 
commencement  of  manufacture,  and  the 
substance  was  added  to  the  Inventory. 
The  notice  submitted  is  prohibited  by 
the  section  5(e)  order  from  undertaking 
any  of  the  activities  which  the  Agency  is 
proposing  be  designated  as  significant 
new  uses.  Therefore,  at  this  time,  the 
Agency  has  concluded  that  these  uses 
are  not  ongoing.  However.  EPA 
recognizes  that  once  the  chemical 
substance  subject  to  this  S.NUR  is  added 
to  the  Inventory,  it  may  be 
manufactured,  imported,  or  processed 
by  other  persons  for  a  significant  new 
use  as  defined  in  this  proposal  before 
promulgation  of  the  rule. 

If.  after  publication  of  this  proposal, 
someone  were  to  undertake  the 
designated  significant  new  uses,  they 
could  argue  that  the  uses  are  not  "new" 
at  the  time  the  rule  is  promulgated,  and 
therefore  not  significant  new  uses.  EPA 
finds  that  the  intent  of  section  5(a)(1)(B) 
is  best  served  by  determining  whether  a 
use  is  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR.  If  uses 
begun  during  the  proposal  period  were 
not  considered  to  be  significant  new 
uses,  it  would  be  almost  impossible  for 
the  Agency  to  establish  SNUR  notice 
requirements,  since  any  person  could 
defeat  the  SNUR  by  initiating  the 
proposed  significant  new  uses  before 
rule  becomes  final.  This  is  contrary  to 
the  general  intent  of  section  5(a)(1)(B). 

Thus,  if  the  substance  is 
manufactured,  imported,  or  processed 


between  proposal  and  promulgation  for 
a  proposed  significant  new  use,  the 
Agency  will  consider  such  use  to  be  a 
significant  new  use  if  it  is  retained  in  the 
final  rule.  EPA  recngnizes  that  this 
interpretation  may  disrupt  commercial 
activities  of  persons  who  begin 
manufacture,  import,  processing,  or  use 
of  the  sustance  for  a  significant  new  use 
during  the  proposal  period.  However, 
this  proposal  constitutes  notice  of  that 
potential  disruption,  and  persons  who 
commence  a  proposed  significant  new 
use  do  so  at  their  own  risk. 

Because  the  identity  of  P-84— 417  is 
confidential,  any  person  who  proposes 
to  manufacture  or  import  P-84-417  is 
unlikely  to  know  that  the  substance  is 
on  the  Inventory  and,  therefore,  is  likely 
to  submit  a  bona  fide  request  under 
either  40  CFR  710.7(e)  or  720.85(b)  to 
determine  whether  the  substance  is  on 
the  Inventory.  If  EPA  determines  that 
the  person  has  a  bona  fide  intent  to 
manufacture  or  import  the  substance 
and  that  the  substance  the  person 
proposes  to  manufacture  or  import  is  P- 
84-417,  EPA  will  inform  the  person  that 
the  substance  is  subject  to  this  proposal. 
This  will  give  the  person  adequate 
notice  of  this  proposal,  will  give  the 
'person  an  adequate  chance  to  comment, 
and  will  help  prevent  the  potential 
disruption. 

X.  Determining  When  Production 
V'olume  Is  Subject  to  This  Rule 

EPA  has  codified  procedures  at 
§  721,6  under  which  any  person  who 
intends  to  manufacture,  import,  or 
process  a  chemical  substance  within  the 
generic  chemical  name  identified  in  this 
rule  would  be  able  to  ask  EPA  whether 
or  not  their  chemical  substance  is 
subject  to  this  SNUR.  The  process  for 
doing  so  is  very  similar  to  the  process 
required  for  manufacturers  and 
importers  to  show  a  bona  fide  intent  to 
manufacture  or  import  under  40  CFR 
710.7(g)(2)  of  the  Inventory  Reporting 
Rules  and  40  CFR  720.25(b)(2)  of  the 
Premanufacture  Notification  Rules-as 
published  in  the  Federal  Register  of  May 
13. 1983  (48  FR  21722).  The  Agency  does 
not  intend  ot  modify  these  procedures 
for  this  proposal. 

EPA  is  proposing  a  significant  new 
use  (an  aggregate  production  volume) 
which  is  confidential  because  to  divulge 
this  information  might  place  the  PMN 
submitter  at  a  competitive  disadvantage. 
The  Agency  is  also  proposing  that  the 
significant  new  use  would  remain 
confidential  in  the  final  rule.  For  the 
same  reasons  that  EPA  believes  it  is 
appropriate  to  keep  specific  chemical 
identity  confidential,  EPA  believes  it  is 
appropriate  to  keep  the  specific 
production  volume  confidential  to 


protect  the  interests  of  the  original 
notice  submitter.  EPA  specifically 
requests  comments  on  this  issue. 

Therefore.  EPA  is  proposing  to  reveal 
the  specific  production  volume  in  the 
significant  new  use  described  in 
paragraph  (a)(2)(ii)  of  this  proposed  rule 
only  to  a  manufacturer  or  importer  who 
has  shown  a  bona  fide  intent  to 
manufacture,  import,  or  process  the 
substance  under  the  procedure  in  §  721. C 
of  the  general  SNUR  provisions.  Thus,  if 
the  manufacturer  or  importer  is  fold  that 
the  substance  in  question  is  on  the 
Inventory  and  subject  to  this  S.\UR,  the 
person  will  also  be  told  the  production 
volume  in  the  significant  new  use 
described  in  paragraph  (a)(2)(ii).  This 
will  enable  the  manufacturer  or  importer 
to  determine  whether  a  SNUR  notice 
will  be  necessary. 

As  an  alternative  to  this  approach, 
EPA  considered  requiring  a 
manufacturer  or  importer  to  show  not 
only  a  bona  fide  intent  to  manufacture 
or  import  the  substance,  but  also  to 
show  the  specific  production  volume  the 
person  intends  for  the  sustance.  EPA 
would  then  tell  the  manufacturer  or 
importer  whether  that  volume  would  be 
a  significant  new  use  under  the  SNUR. 
EPA  has  not  adopted  this  approach  for 
the  proposal  because  the  Agency 
believes  it  would  involve  a  greater 
burden  on  manufacturers  or  importers 
potentially  subject  to  the  SNUR  and 
would  provide  little  additional 
confidentiality  protection. 

XI.  Test  Data  and  Other  Information 

EPA  recognizes  that  under  TSCA 
section  5.  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  notice.  Rather,  persons  are 
required  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them.  However,  in 
view  of  the  potential  health  risks  that 
may  be  posed  by  a  significant  new  use 
of  this  substance,  a  more  resoned 
evaluation  of  the  risks  posed  by  this 
substance  would  require  additional  data 
on  potential  liver,  respiratory,  and 
kidney  effects.  These  data  might  be 
generated  by  a  28-day  subchronic 
dermal  study.  This  study  may  not  be  the 
only  means  of  addressing  the  potential 
risks, 

EPA  encourages  potential  SNUR 
notice  submitters  to  test  the  substance 
for  these  concerns,  SNUR  notices 
submitted  for  significant  new  uses 
without  such  test  data  may  increase  the 
likelihood  that  EPA  will  take  action 
under  section  5(e).  The  Agency,  in  this 
instance,  would  encourage  persons  to 
contact  EPA  prior  to  the  initiation  of  any 
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testing  so  to  ascertain  whether  or  not 
test  data  may  have  already  been 
submitted.  As  part  of  an  optional 
prenotice  consultation,  EPA  will  discuss 
the  test  data  it  believes  necessary  to 
evaluate  a  significant  new  use  of  the 
substance. 

Test  data  should  be  developed 
according  to  TSCA  goods  laboratory 
practices  regulations  at  40  CFR  Part  792 
published  in  the  Federal  Register  of 
November  29,  1983  [49  VR  53923).  EPA 
encourages  persons  to  consult  with  the 
Agency  before  selecting  a  protocol  for 
testing  the  substance.  EPA  urges  SNUR 
notice  submitters  to  provide  detailed 
information  on  human  exposure  that 
will  result  from  the  significant  new  use. 
In  addition,  EPA  urges  persons  to  submit 
information  on  potential  benefits  of  the 
substance  and  information  on  risks 
posed  by  the  substance  compared  to 
risks  posed  by  substitutes, 

XH.  Economic  Analysis 

The  Agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  reporting 
requirements  for  this  substance.  This 
evaluation  is  summarized  below.  The 
Agency's  complete  economic  analysis  is 
available  in  the  public  file. 

The  only  direct  costs  that  will 
definitely  occur  as  a  result  of  the 
promulgation  of  his  SN'UR  will  be  EPA's 
costs  of  issuing  and  enforcing  the  SNUR, 
It  is  estimated  that  the  Agency  cost  of 
issuing  a  SNUR  is  from  SlO.504  to 
817,628,  while  enforcement  costs  are 
also  incurred,  we  cannot  quantify  them 
at  this  time. 

Subsequent  to  promulgation  of  the 
SNUR,  the  Agency  believes  that  there 
are  three  possible  outcomes  for  firms 
that  would  manufacture,  import,  or 
process  the  substance:  (1)  Manufacture, 
import,  or  process  the  substance  under 
the  terms  of  this  SNUR;  (2)  manufacture, 
import,  or  process  the  substance  under 
circumstances  requiring  the  submission 
of  a  SNUR  notice;  or.  (3)  not 
manufacture  or  process  the  substance 
because  of  the  restriction  imposed  by 
the  SNUR.  The  costs  of  these  outcomes 
are  summarized  below. 

If  a  company  decides  to  manufacture, 
import,  or  process  P-84-417  under  the 
terms  of  the  S.NUR  it  will  not  incur  the 
cost  of  submitting  a  S.NUR  notice.  The 
only  cost  to  the  company  will  be  the 
cost  of  specific  protective  equipment, 
recordkeeping,  labeling,  and 
imperviousness  determinations. 
Protective  equipment  and  recordkeeping 
costs,  due  to  their  recurring  nature,  are 
presented  as  present  value  costs  over  an 
estimated  10-year  life  of  the  chemical. 

Each  worker  will  be  required  to  wear 
gloves  (which  are  determined  to  be 


impervious  to  the  chemical  substance). 
For  the  purposes  of  this  analysis  the 
Agency  assumed  that  a  maximum  of  20 
workers  will  be  e.vposed  to  the  chemical 
substance  8  hours  per  day  over  50  days 
of  production  per  year.  Assuming  daily 
replacement  of  the  gloves,  the  present 
value  of  supplying  the  gloves,  is  $758  per 
worker  (which,  annualized  is  Sl24  per 
worker).  For  20  workers,  the  total 
annualized  cost  of  supplying  gloves  is 
about  52,470.  Permeation  tests,  which 
can  be  used  to  determine  if  the  gloves 
are  impervious  to  the  substance,  have 
been  estimated  to  cost  S500  per 
chemical  per  test  per  substrate 
(annualized  cost  of  S80).  and  may  cost 
up  to  57,000  to  $10,000  if  different 
substrates  (i.e.,  different  compositions  of 
gloves)  are  tested  (annualized  cost  of 
$1,630), 

Other  required  protective  clothing  is 
assumed  to  be  standard  equipment  for 
every  worker  regardless  of  whether  or 
not  they  work  with  the  substance.  A 
person  will  also  ha\e  to  inform  the 
workers  of  the  hazards  presented  by  the 
chemical  substance  with  an  MSDS  with 
the  appropriate  warning  lable,  as  well 
as  maintaining  certain  records.  The 
initial  cost  of  the  labeling  requirement 
will  be  between  S135  and  S500,  which  is 
the  development  cost  of  the  lable.  Other 
labeling  costs  are  expected  to  be 
minimal.  The  annualized  cost  of  labeling 
is  S80.  An  MSDS  has  been  estimated  to 
cost  $20.  The  present  value  of  the  cost  of 
maintaining  records  over  10-year  period 
is  estimated  to  be  Si. 520  (the  annualized 
cost  is  S2,i0). 

EPA  will  incur  only  enforcement  costs 
once  the  SNUR  has  been  proposed. 

If  the  intended  production  volume  by 
a  company  will  exceed  the  specific 
production  limitations  or  if  the  company 
decides  to  produce  the  substance  not 
under  terms  of  the  SNUR  it  will  incur  the 
cost  of  filing  a  SNUR  notice  ($1,400  to 
$8,000).  The  submitter  may  also  incur  up 
to  a  3.2  percent  reduction  in  profits  due 
to  delays  in  manufacture  or  processing, 
and  the  cost  of  regulatory  follow-up,  if 
any.  The  company  may  also  incur  the 
cost  of  filing  a  bona  fide  if  it  wants  to 
find  out  about  production  volume 
limitations.  However,  the  cost  of  filing  a 
bona  fide  is  expected  to  be  significantly 
less  than  the  cost  of  filig  a  S.NUR. 

The  company  may  choose  to  test  for 
toxicity  through  a  28-day  subchronic 
dermal  toxicity  test.  In  this  case  a 
company  would  incur  the  cost  of 
performing  the  test  (about  $20,000),  the 
cost  of  delay  and  the  cost  of  regulatory 
follow-up.  if  any. 

EP.'\  costs  following  promulgation  of 
the  SNUR  under  this  outcome  would 
include  reviewing  the  SNUR  notice 
($7,100)  and  possibly  modifying  the 


terms  of  the  SNUR  (88.700)  if  the 
information  provided  show  that  EPA's 
concerns  would  be  adequately 
addressed  by  the  use  of  a  different  type 
of  exposure  control.  EPA  will  continue 
to  incur  enforcement  costs. 

Some  companies  could  find  the  cost  of 
controlling  exposure  and  potential 
testing  costs  too  expensive  to  justify 
production  or  processing.  Under  this 
outcome  a  company  would  not  incur  any 
direct  costs  as  a  result  of  the  S.NUR.  The 
company  and  society  could  lose  benefits 
that  might  have  beeen  derived  from  the 
manufacture  or  processing  of  the 
substance.  However,  the  fact  that  the 
original  PMN  submitter  intends  to 
manufacture  the  chemical  substance 
with  the  protective  equipment  and 
production  volume  limitation  in  place 
indicates  that  the  intended  use  of  the 
substance  will  still  return  an  acceptable 
profit  while  comploving  with  the  terms 
of  the  SNUR. 

The  Agency  hiis  not  dttempted  to 
quantify  the  benefits  of  the  proposed 
SNUR.  In  general,  however,  benefits  will 
accrue  if  the  proposed  action  oeads  to 
the  idenfification  and  control  of 
unreasonable  risk  before  significant 
health  effects  can  occur.  The  proposal 
and  promulgation  of  the  S.NUR  provides 
the  benefits  of  reduced  health  risks  for 
this  chemical  substance. 

XIII.  Confidential  Business  Information 

Any  person  who  submits  comments 
which  the  person  claims  as  CBl  must 
mark  the  comments  as  "confidential." 
"trade  secret."  or  other  appropriate 
designation.  Any  comments  not  claimed 
as  confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with 
procedures  m  40  CP'R  Part  2.  EP.'K 
requests  that  any  party  submitting 
confidential  comments  prepare  and 
submit  a  sanitized  version  of  the 
comment*  which  EP.'\  can  place  in  the 
public  file. 

XIV.  fudical  Review 

When  this  proposed  rule  is 
promulgated,  judicial  review  may  be 
available  under  section  19  of  TSCA  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  or  for 
the  circuit  in  which  the  person  seeking 
review  resides  or  has  its  principal  place 
of  business.  To  provide  all  interested 
persons  an  equal  opportunity  to  file  a 
timely  petition  for  judicial  review  and  to 
avoid  so  called  "races  to  the 
courthouse,"  EPA  intends  to  promulgate 
this  rule  for  purposes  of  judicial  review 
two  weeks  after  publishing  the  final  rule 
in  the  Federal  Register.  The  effective 
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date  will  be  calculated  from  the 
promulfjation  date. 

XV.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50528).  The  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposed  rule.  FlPA  will 
supplement  the  record  with  additional 
information  as  it  is  received.  The  record 
not  includes  the  following: 

1.  The  PMN  for  the  substance. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMN  (49  VR  7654). 

3.  The  section  5(e)  consent  order. 

4.  The  economic  analysis  of  the 
proposed  rule. 

5.  The  toxicity  support  document  fi>r 
the  section  5(e)  order. 

6.  The  economic  support  document  for 
the  section  5(e)  order. 

The  Agency  will  accept  additional 
matonals  for  inclusion  in  the  record  at 
any  time  between  this  notice  and 
designation  of  the  complete  record. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  public  from  8:00  a.m.  to  4:(X)  p.m.. 
NJonday  through  P'riday,  e.xct'pt  legal 
holidays,  in  the  OTS  Public  hiformation 
Office."  Rm.  E-1U7.  401  M.  St..  SVV.. 
Washrngton.  D.C. 

XV'l.  Regulatory  Assessment 
Requirements 

A.  E.\eculi\e  Order  122P1 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"majtjr"  and  thfrt'fore.  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  because  it  does  not  have 
an  effect  on  the  economy  of  Sl(X)  million 
or  more,  and  will  not  havi-  a  significant 
effect  on  competition,  costs,  or  prices. 
While  there  is  no  precise  way  to 
calcuLite  the  annual  cost  of  this 
proposed  rule,  for  the  reasons  discussed 
in  I'nit  Xill  of  the  peamble.  EP.'\ 
believes  that  the  cost  will  be  low.  In 
addition,  because  of  the  nature  of  the 
proposed  rule  and  the  substance  subject 
to  It.  EPA  believes  that  there  will  be  few 
significant  new  use  notices  submitted. 
Further,  while  the  expense  of  a  notice. 
the  suggested  testing,  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  may  be  limited  because  such 
factors  are  unlikely  to  discourage 
innovation  of  hiyh  potential  value. 
Finally,  this  S.N'L'R  may  encourage 
innovation  in  safe  chemical  substances 
or  highly  beneficial  uses. 


This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  605(b),  EPA  certifies  that  this 
proposed  rule  will  not.  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
The  Agency  cannot  determine  whether 
parties  affected  by  this  proposed  rule 
are  likely  to  be  small  businesses. 
However.  EPA  believes  that  few 
manufacturers,  importers,  or  processors 
will  submit  SN'UR  notices.  Therefore, 
although  the  costs  of  preparing  a  notice 
under  this  rule  might  be  significant  for 
some  small  businesses,  the  number  of 
such  businesses  affected  is  not  expected 
to  be  substantial. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB|  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et.  seq.  and  has  assigned 
O.VIB  control  number  2070-0012. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  marked  Attention:  Desk  Officer 
for  EPA.  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances,  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses.  | 

Diilud:  Fetiruary  11.19^5. 

Mdrcia  E.  Williams, 

Acting  Assistant  Adminiitnitor  for  Pesticides 
and  Tiixic  SubsUmvt'.'i. 

PART  721— 1  AMENDED! 

Therefore,  it  is  proposed  that  Part  721 
of  Chapter  I  of  Title  40  be  amended  by 
adding  §  721.440  to  read  as  follows: 

§  721.440    Methylphenol.  bis  (substituted 
alkyl) 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  following  chemical 
substance  referred  to  by  its  PMN 
number  and  generic  chemical  name  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section:  P-84- 
417,  methylphenol,  bis  (substituted 
alkyl). 

(2)  The  significant  new  uses  are: 


(i)  Use  other  than  as  an  antioxidant/ 
stabilizer  for  polymers. 

(ii)  Manufacturing  or  importing  an 
aggregate  volume  greater  than  that 
permitted  under  the  terms  of  the  section 
5(e)  consent  order  issued  on  August  13, 
1984  for  premanufacture  notice  P-M- 
417. 

(iii)  Manufacturing,  processing,  or  use 
without  establishing  a  program  whereby 
any  person  who  may  be  dermally 
exposed  to  the  substance  must  wear 
gloves  which  have  been  determined  to 
be  impervious  to  the  substance  under 
the  conditions  of  exposure,  including  the 
duration  of  exposure.  This 
determination  shall  be  made  either  by 
testing  the  gloves  under  the  conditions 
of  exposure  or  by  evaluating  the 
specifications  provided  by  the 
manufacturer  of  the  gloves.  Testing  or 
evaluation  of  specifications  shall 
include  consideration  of  permeability, 
penetration,  and  potential  chemical  and 
mechanical  degradation  by  the 
substance  and  associated  chemical 
substances. 

(iv)  Manufacturing,  processing,  or  use 
without  informing  all  persons  who  may 
be  exposed,  in  writing,  or  by  presenting 
the  information  as  part  of  a  training 
program  in  safety  meetings  at  which 
attendance  is  recorded,  by  means  of  the 
following  statement; 

Warning:  Contact  with  skin  mrfy  be 
h.irmful.  Chemicals  similar  in  structure  to 
(insert  appropriate  trade  name]  have  been 
found  to  cause  adverse  changes  in  ihe  liver. 
kidney,  and  lungs  of  laboratorj'  animals.  The 
required  u.se  of  impervious  gloves  will  help  to 
protect  you.  Wash  thoroughly  after  handling 
and  before  eating,  drinking  or  smoking. 

(v)  Manufacturing,  processing,  or  use 
for  distribution  in  commerce  without 
affixing  to  each  container  of  the 
substance,  a  label  which  includes  the 
warning  statement  provided  under 
paragraph  (a)(2)(iv)  of  this  section.  The 
first  word  on  the  label  shall  be 
capitalized,  and  the  type  size  for  the 
first  word  shall  be  no  smaller  than  six 
point  type  for  a  label  five  square  inches 
or  less  in  area,  ten  point  type  for  a  label 
above  five  but  below  ten  square  inches 
in  area,  twelve  point  type  for  a  label 
above  ten  but  below  fifteen  square 
inches  in  area,  fourteen  point  type  for  a 
label  above  fifteen  but  below  thirty 
square  inches  in  area,  or  eighteen  point 
type  for  all  labels  over  thirty  square 
inches  in  area. 

(vi)  Manufacturing,  processing,  or 
using  for  distribution  in  commerce 
without  the  providing  of  a  material 
safety  data  sheet  to  recipients  of  the 
substance,  which  includes,  at  a 
minimum,  the  language  specified  in 
paragraph  (a)(2)(iv)  of  this  section  and 
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specifies  the  requirement  for  protective 
equipment  in  paragraph  (a)(21(iii)  of  this 
section. 

(b)  Special  Requirements.  The 
provisions  of  Subpart  A  of  this  Part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Determining  the  Confidential 
Production  Limit.  If  EPA  informs  a 
manufacturer  or  importer  under  §  721.6 
that  a  chemical  substance  is  subject  to 
this  section.  EPA  will  also  inform  the 
manufacturer  or  importer  of  the  specific 
production  volume  in  paragraph  (a)(2)(ii) 
of  this  section. 

(2)  Recordkeeping.  In  addition  to  the 
requirements  of  §  721.17,  manufacturers, 
importers,  and  processors  of  the 
chemical  substance  identified  in 
paragraph  (a)(1)  of  this  section  must 
maintain  the  following  records  for  five 
years  from  their  creation: 

(i)  Any  determination  that  gloves  are 
impervious  to  the  substance  in 
accordance  with  paragraph  (a)(2)(C)  of 
this  section. 

(ii)  .Names  of  persons  who  are 
informed  in  accordance  with  paragraph 
(a)(2)(D)  of  this  section. 

(iii)  Dates  of  shipments  of  containers 
which  have  been  labeled  in  accordance 
with  paragraph  (a)(2)(v)  of  this  section. 

(iv)  Any  trade  names  used  for  the 
substance  and  the  accompanying  dates 
of  use. 

(v)  Documentation  of  quantities  of  the 
substance  which  are  manufactured  or 
imported,  with  the  accompanying  dates. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012) 

(Sec.  5.  8.  Pub.  L.  94-469,  90  Stat.  2012  (15 
U.S.C  2604,  2607)) 

[KR  Dor.  8,=Mi-04  Filed  3-20-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  50  and  56 
(CGD  77-1401 

Vessel  Piping  Systems;  Miscellaneous 
Changes  to  Parts  50  and  56 

agency:  Coast  Guard,  DOT. 
action:  Extension  of  comment  period 
for  proposed  rules. 

SUMMARY:  This  notice  extends  the 
public  comment  period  on  proposed 
changes  to  vessel  piping  system 
requirements  to  satisfy  requests  for 
additional  time  to  review  the  proposed 
rules. 

DATES:  The  public  comment  period  has 
been  extended  to  May  13,  1985. 


ADDRESSES:  Comments  should  be 
mailed  to  Commandant  (G-CMC/21). 
(CGD  77-14U),  Room  2110,  Coast  Guard 
Headquarters,  Washington.  DC.  20593. 
The  comments,  draft  evaluation,  and 
materials  referenced  in  this  notice  will 
be  available  for  examination  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except 
holidays,  at  the  Marine  Safety  Council 
(G-CMC/21),  Room  2110,  Coast  Guard 
Headquarters.  2100  Second  Street.  SW,. 
Washington.  DC.  Comments  may  also 
be  delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  W.  W  eidner,  Office  of 
Merchant  Marine  Safety.  (202)  426-2160. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  [anuan  9.  1985,  (50 
FR  1072)  the  Coast  Guard  proposed 
changes  in  piping  system  requirements. 
The  public  is  invited  to  participate  in 
this  proposed  rulemaking  by  submitting 
written  views,  data,  or  arguments. 
Persons  submitting  comments  should 
include  their  name  and  address,  identify 
this  notice  (CGD  77-140)  and  the 
specific  section  of  the  proposal  to  which 
each  comment  applies,  and  give  the 
reason  for  the  comment.  The  proposal 
may  be  changed  in  view  of  the 
comments  received.  All  comments 
received  will  be  considered  before  final 
action  is  taken  on  this  pmposai.  .\o 
public  hearing  is  planned,  but  one  may 
be  held  at  a  time  and  place  to  be  set  in  a 
later  notice  in  the  Federal  Register  if 
requested  by  anyone  raising  a  genuine 
issue. 

Subsequent  to  publication  of  the 
proposed  rules,  it  was  determined  that 
special  distribution  should  be  made  to 
organizations  that  may  have  specific 
interest  in  the  regulation  changes. 
Distribution  was  made  to  shipyards, 
valve  manufacturers,  hose 
manufacturers,  standards  organizations, 
and  various  marine  industry 
organizations.  The  distribution  resulted 
in  requests  for  additional  time  for  the 
preparation  and  submittal  of  comments. 

Clyde  R.  Lusk.  Jr., 

Rear  Admiral.  U.S.  Coast  Guard  Chief.  Office 
of  Merchant  Marine  Safety. 

March  18.  1985. 

[FR  Doc.  85-6716  Filed  3-20-85:  8:45  am) 
BILUNG  CODE  4t10-14-M 


Maritime  Administration 

46  CFR  Part  298 

Vessel  Obligation  Guarantees;  Vessel 
Requirements;  United  States 
Construction 

agency:  Maritime  Administration.  DOT. 


action:  .Notice  of  proposed  rulemaking. 

SUMMARY:  Title  XI  of  the  Merchant 
Marine  Act,  1936,  as  amended  (Act).  46 
U.S.C.  1271-1279.  authorizes  vessel 
financing  assistance  in  the  form  of  loan 
guarantees.  One  of  the  regulatory 
requirements  for  eligibility  to  receive 
this  financial  assistance  is  that  the 
vessel  be  of  United  States  construction 
(the  Buy  American  requirement). 
MARAD  proposes  to  amend  its  Buy 
American  regulation  (46  CFR  §  298.11) 
by  adopting  a  less  restrictive  policy  with 
regard  to  the  requirements  imposed  in 
connection  with  Title  XI  financing  that 
would  allow  the  purchase  off  less  costly 
vessel  materials  and  components. 
date:  All  written  comments  by 
interested  persons  received  on  or  before 
May  20,  1985  will  be  considered.  Those 
submitting  comments  who  wish 
acknowledgment  that  their  comments 
were  received  by  M.ARAD  should 
include  a  stamped,  self-addressed 
postcard. 

ADDRESS:  Send  the  original  and  five 
copies  of  comments  to  the  Secretary, 
.Maritime  Administration.  Room  7300, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  All  comments  will  be  made 
available  for  inspection  during  normal 
business  hours  in  Room  7300  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  .\orman  O.  Hammer.  Acting 
Director.  Office  of  .Naval  Architecture 
and  Engineering.  (202)  426-5"33.  or  Mr. 
John  M,  Hotaling.  Staff  Protect  Engineer, 
Office  of  Naval  Architecture  and 
Engineering,  (202)  426-5727,  Room  2103. 
Department  of  Transporiation,  400 
Seventh  Street.  SW..  Washmgton.  DC, 
20590. 

SUPPLEMENTARY  INFORMATION:  Tne 
Federal  Ship  Financing  Program 
(Program)  was  established  pursuant  to 
Title  XI  of  the  Merchant  Marine  Act, 
1936,  as  amended,  to  provide  for  a  full 
faith  and  credit  guarantee  by  the  United 
States  government  of  debt  obligations  of 
shipowners  who  are  United  States 
citizens  to  finance  United  States-flag 
vessels.  In  the  e\ent  of  default  on  any 
loan  by  the  shipowner,  the  United  States 
government  will  pay.  in  full,  the  unpaid 
principal  and  interest  on  that  obligation. 
The  Program  enables  owners  of  eligible 
vessels  to  obtain  guarantees  of  long- 
term  financing  at  favorable  interest 
rates  for  a  period  of  up  to  twent>-five 
years.  The  Program  offers  guarantees  of 
75  percent  or  87 ''2  percent  of  the 
shipbuilding  costs  that  are  allowed 
under  the  Title  XI  regulation.  The 
purpose  of  the  Program  is  to  promote  the 
growth  and  modernization  of  the  United 
States  merchant  marine  Ii  is 
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administered  by  the  Secretary  of 
Transportation  (Secretary),  acting 
through  the  Maritime  Administrator. 

MARAD's  Buy  American  Policies 

Buy  American  laws,  policies,  and- 
regulations  have  been  developed  and 
implemented  by  the  government  as  a 
means  of  protecting  American  business 
and  the  domestic  economy  from 
excessive  foreign  competition,  enabling 
domestic  industries  to  be  self-sustaining. 
and  ensuring  an  industrial  base  for 
defense  mobilization  purposes. 

No  specific  statutory  Buy  American 
requirements  apply  to  ships  built  under 
Title  XI  of  the  Merchant  Marine  Act  of 
1936.  There  are,  however,  specific 
statutory  requirements  for  vessels  built 
with  the  aid  of  construction-differential 
subsidy  (CDS).  Section  505  of  the  act  (46 
U.S.C.  1155)  forbids  the  use  of  foreign 
materials  or  components  in  the 
construction  of  those  merchant  vessels. 
It  has  been  MARAD's  longstanding 
policy  that  ships  built  with  financing 
guarantees  under  Title  XI  be  subject  to  a 
Buy  American  requirement  m.odeled  on 
the  CDS  Buy  American  requirement  in 
the  Act. 

This  policy  is  effected  through  the 
Title  XI  program's  regulations  (46  CFR 
298.11).  Section  298.11(a)  states  that  any 
vessel  with  Title  XI  financing  must  be 
constructed,  reconstructed,  or 
reconditioned  entirely  in  a  United  States 
shipyard  and  "where  practicable,  only 
from  articles,  materials  and  supplies  of 
the  growth,  production  or  manufacture 
of  the  United  States  .  .  ."  MARAD 
verifies  compliance  with  the  rule 
through  examination  of  the  vessel 
specifications,  on-site  inspections  of  the 
vessel,  and  information  received  from 
interested  parties,  e.g.,  competing  United 
States  manufacturers  of  marine 
equipment  and  supplies. 

Under  the  rule,  shipowners  receiving 
Title  XI  assistance  may  elect,  however, 
to  use  shipbuiiiiiiig  materials  and 
cumponciits  of  forpion  manufactiirp 
When  this  occurs,  the  regulation 
provides  that  the  cost  of  those  materials 
or  components  shall  not  be  included  in 
the  vessel  s  costs  that  are  used  as  the 
basis  for  determ.ining  the  amount  of  the 
Title  XI  guarantees,  unless  the  Secretary 
approves  a  waiver.  A  waiver  may  be 
based  only  on  a  finding  either  that  the 
materials  cannot  be  purchased  in  the 
United  States  or  that  use  of  American 
materials  would  cause  an  unreasonable 
delay  in  the  ship's  construction.  Data 
available  suggest  that  less  that  10 
percent  of  all  directly  purchased 
material  currently  used  in  the 
construction  of  Title  XI  vessels  comes 
from  foreign  sources. 


The  Need  for  Relaxation  of  Buy 
American  Requirements 

The  Maritime  Administration's  Buy 
American  policies,  under  both  the  CDS 
and  Title  XI  vessel  financing  programs, 
have  protected  and  supported  the 
domestic  shipbuilding  and  allied 
industries  for  over  45  years.  This 
protection  enabled  domestic  suppliers  to 
remain  in  the  market  and  was 
considered  necessary  to  maintain  an 
adequate  defense  mobilization  base. 

During  the  decade  beginning  in  1970, 
90  ships  were  built  with  CDS,  and  6098 
vessels  were  built  with  Title  XI 
financing.  Buy  American  policies 
applied  to  the  construction  of  all  these 
ships.  These  policies  contributed 
positively,  through  percolation  of  funds 
through  several  economic  levels  of 
suppliers  and  subcontractors,  to  the 
industrial  and  economic  activities  of 
United  States  industry.  During  that 
period,  in  the  mid-1970's,  domestic 
merchant  shipbuilding  activity  reached 
a  peak.  According  to  the  Bureau  of 
Labor  Statistics,  shipyard  employment 
reached  174,000  in  1977.  In  the  last  few 
years,  however,  there  has  been  a 
dram.Ttic  downturn  in  domestic  and 
worldwide  merchant  shipbuilding 
activity.  In  the  United  States,  at  the 
present  time,  there  are  no  ships  under 
construction  with  CDS,  and  only  111 
vessels  received  Title  XI  guarantees 
during  FY  1983  and  286  in  FY  1984.  In 
addition,  the  United  States  government 
had  84  military  vessels  and  27  civilian- 
manned  auxiliary  vessels  under  contract 
in  1983.  In  1982,  the  total  value  of 
vessels  built  with  Title  XI  guarantees 
was  $881  million,  in  1983,  $442  million, 
and  in  1984,  $331  million.  Title  XI 
coverage  in  each  of  those  years  was 
S636  million  in  1982.  S320  million  in  1983. 
and  $177  million  in  1984.  While  MARAD 
expects  that  shipbuilding  in  general  will 
improve  somewhat  in  the  near  future, 
and  that  increasing  numbers  of  Title  XI 
guarantees  will  be  issued  as  the 
economy  strengthens,  the  1984  figures 
are  viewed  as  the  most  recent  and  the 
most  representative,  among  the  three 
previous  years,  of  near-term  Title  XI 
shipbuilding  activity. 

In  recent  years,  however,  the  100 
percent  Buy  American  requirements 
have  caused  problems  for  shipbuilders. 
It  has  become  increasingly  onerous  to 
comply  with  the  requirements,  in  part 
because  the  domestic  marine  supplier 
industry  is  shrinking.  Simply  put,  the 
reduced  number  of  commercial  vessels 
that  are  built  in  the  United  States  has.  in 
some  instances,  not  provided  a  market 
of  sufficient  size  to  make  it  profitable  for 
some  domestic  companies  to  engage  in 
the  development  and  manufacture  of 


various  types  of  marine  equipment  (e.g.. 
slow-speed  marine  diesel  engines,  life 
boat  engines).  The  result  has  been 
reduced  competition,  higher  costs,  and 
long  delivery  delays. 

In  some  other  instances,  American 
manufacturers  that  traditionally  geared 
their  products  to  domestic  markets,  in 
which  shipbuilding  is  only  a  minor  part. 
have  been  unable  or  unwilling  to  keep 
up  with  the  quality  of  manufacture 
present  in  foreign-built  equipment,  and 
shipbuilders  have  suffered  a  competitive 
penalty.  Some  items  manufactured  by 
domestic  marine  equipment  companies 
are  technically  inferior  to  the  less 
expensive,  more  sophisticated  marine 
equipment  developed  by  other 
shipbuilding  nations  of  the  world.  For 
instance,  some  foreign  companies 
produce  superior  ship  navigation, 
communications,  and  propulsion 
systems. 

Further,  sometimes  an  American 
marine  equipment  manufacturer 
becomes  the  sole  source  for  a  product 
required  to  have  100  percent  domestic 
content,  e.g..  some  medium-speed  diesel 
engines,  anchors  and  chains,  radar,  and 
controllable  pitch  propellers.  Moreover, 
decreasing  market  demand  for  some 
domestic  items  tends  to  perpetuate  these 
monopolies  as  long  as  100  percent 
domestic  content  is  required,  and 
precludes  the  development  of  a 
competitive  marketplace. 

On  the  other  hand,  there  remain 
viable  American  manufacturers  that 
gear  their  products  to  domestic  maritime 
markets,  produce  quality  products,  and 
operate  in  highly  competitive  markets 
(e.g.  pumps,  oil  rig  gear,  motors, 
refrigeration  equipment,  satellite 
navigation  gear).  These  manufacturers 
continue  to  exist  in  significant  numbers, 
even  with  the  current  downturn  in 
domestic  merchant  shipbuilding.  Though 
the  portion  of  the  market  protected  by 
MARAD's  Buy  American  policies  is 
smaller  now  than  in  the  past  (caused  by 
the  decline  in  shipbuilding),  this 
segment,  represented  by  the  portion  of 
the  cost  that  goes  toward  the  purchase 
of  equipment  (approximately  50  percent) 
with  Title  XI  construction  financing,  is 
still  significaA|>to  suppliers. 

Manufacturers  of  marine  equipment 
and  materials  supply  their  products  to 
numerous  markets.  Typically,  a 
company  may  manufacture  an  item, 
such  as  a  pump,  for  United  States  Navy 
ships,  ships  built  under  the  Title  XI 
program,  offshore  drill  platforms, 
domestic  industrial  and  construction 
use.  and  export.  Of  these  potential 
purchasers,  only  the  Title  XI  program 
now  requires  100  percent  domestic 
content.  In  fact,  government-wide  Buy 
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American  content  requirements  may 
vary  from  100  percent  to  0  percent, 
depending  upon  the  agency  involved 
and  end  use  of  an  item  identical  to  that 
used  for  a  Title  XI  vessel.  The  Navy 
Department,  a  major  customer  for  the 
supplier  industry,  requires  a  50  percent 
Buy  American  content  level  for  its  ships. 
In  addition,  the  United  States  Coast 
Guard  recently  has  changed  its 
requirements  for  a  vessel  to  be 
considered  built  in  the  United  States  by 
dropping  its  50  percent  domestic 
equipment  cost  rule.  The  Coast  Guard 
presently  has  no  domestic  content 
requirements  for  machinery  and 
components  for  vessels  to  be  considered 
built  in  the  United  States  (46  CFR  67.09- 
3).  The  Maritime  Administration's  100 
percent  Buy  American  policies  are.  it  is 
believed,  unique  in  United  States 
Government  and  commercial 
procurement  practices. 

Presently,  under  the  Title  XI  program, 
foreign  equipment  installation  is 
allowed,  but  its  cost  is  not  includable  in 
the  base  for  determining  the  maximum 
allowable  guarantee.  In  order  to  obtain 
full  financing  of  a  vessel,  an  owner 
frequently  obtains  other  shorter  term 
financing  for  certain  desired  equipment 
of  foreign  manufacture.  iN'ot  only  does     / 
the  exclusion  of  foreign  components 
increase  the  cost  of  vessels  constructed 
under  this  program,  but  it  impedes  use 
of  some  materials,  equipment,  and 
techniques  which  may  be  superior  in 
quality  and  performance.  Relaxation  of 
the  existing  regulatory  requirement 
could  increase  the  performance 
efficiency  of  United  States  ships  while 
reducing  costs  and  increasing  incentives 
to  compete  for  domestic  marine 
equipment  manufacturers. 

In  summary,  the  continuation  of  the 
present  100  percent  Buy  American 
regulation  that  unduly  inhibits  the  use  of 
international  marine  products  would 
appear  to  be  harmful  to  the  U.S. 
shipbuilding  industry.  The  regulation,  in 
a  few  cases,  has  sustained  domestic 
production  of  equipment  that  is 
recognized  as  being  below  the  level  of 
technology  available  in  today's 
international  market.  In  addition,  in    •• 
manym  instances  the  domestically 
produced  items  bear  a  higher  price  tag 
than  foreign  material. 

A  less  restrictive  material  purchasing 
regulation,  then,  is  desirable  for  U.S.- 
flag  ship  purchasers  with  Title  XI 
guarantees  as  well  as  for  domestic 
shipbuilders.  The  result  will  be  a  move 
toward  producing  more  efficient,  higher 
quality  ships  at  a  reduced  cost  of 
construction.  Lower  shipyard  costs  and 
prices  can  offer  a  chance  for  domestic 
shipyards  to  increase  sales. 


Discussion  of  Alternatives 

MARAD  examined  four  alternatives 
to  the  present  Buy  American  regulation: 

(1)  Require  that  each  item  of 
equipment  be  assembled  in  the  United 
States: 

(2)  Allow  shipyards  to  use  foreign 
materials  and  components  not  to  exceed 
50  percent  of  the  total  cost  of  the 
materials.  Also,  United  States  marine 
equipment  manufacturers  would  be 
allowed  to  include  foreign  content  in 
domestically  produced  equipment  not  to 
exceed  SO  percent  of  the  cost  of  the 
materials  in  that  equipment: 

(.1)  Allow  shipyards  to  use  foreign 
materials  and  components  not  to  exceed 
75  percent  of  the  total  cost  of  the 
materials.  Also.  United  States  marine 
equipment  manufacturers  would  be 
allowed  to  include  foreign  content  in 
domestically  produced  equipment  not  to 
exceed  75  percent  of  the  cost  of  the 
materials  in  that  equipment; 

(4)  Eliminate  the  Buy  American 
requirements. 

For  purposes  of  this  NPRM,  all 
economic  impact  estimates  are  based  on 
the  1984  total  construction  value  of  Title 
XI  financed  vessels  of  S331  million, 
since  that  is  the  most  recent  data 
available  and  is  considered  fairly 
representative.  The  1982  and  1983 
funding  levels  were  substantially  higher. 
While  future  Title  XI  financing  is 
expected  to  increase,  it  is  not  expected 
to  reach  these  higher  funding  levels  in 
the  near  future. 

Alternative  1 

Alternative  1  would  permit  the 
unlimited  purchase  of  materials  and 
components  from  foreign  sources,  but 
would  require  all  shipboard  equipment 
to  be  assembled  by  domestic  firms.  This 
would  allow  American  licensees  of 
foreign  manufacturers  to  retain  an 
economic  presence  in  the  domestic 
marine  equipment  market.  There  is  a 
possibility  that  the  industry'  might 
become  stronger  in  the  long  run  through 
increased  use  of  joint  ventures  and 
foreign  capital  investment.  This 
alternative  would  increase  opportunities 
to  be  adaptable  and  innovative  in  the 
domestic  marine  equipment 
manufacturing  industry. 

However,  domestic  assembly  of 
foreign-made  equipment  raises  a 
number  of  problems.  It  is  very  difficult 
to  define  the  term  "final"  assembly  for 
the  purpose  of  determining  which 
portion  of  the  work  would  be  done  in 
the  United  States. 

MARAD  rejects  Alternative  1  because 
it  is  the  most  difficult  to  administer,  is 
unnecessarily  costly,  and  isolation  of 
the  assembly  process  and  assignment  of 


the  process  to  domestic  companies 
would  be  insufficient  and  costly. 

Alternative  2 

Alternative  2.  relaxing  the  Buy 
American  requirement  from  100  to  50 
percent,  would  not  only  reduce  the  cost 
of  constructing  ships  while  maintaining 
basic  industrial  functions,  but  would 
also  provide  the  opportunity  for 
M.AR.^D  to  bnng  its  policy  in  line  with 
Navy  Buy  American  requirements.  It 
would  also  be  consistent  with  today's 
modern  manufacturing  practices,  which 
often  include  acquiring  components 
from  both  foreign  and  domestic  sources. 
The  existence  of  multinational 
corporations,  which  supply  equipment 
from  a  worldwide  network  of 
component  manufacturers,  is  a  growing 
reality. 

Alternative  2  would  further  provide 
greater  flexibility  for  owners  to  consider 
international  equipment  standards  when 
preparing  ship  construction 
specifications.  It  would  allow 
shipbuilders  and  domestic  marine 
equipment  suppliers  to  use  foreign 
materials  and  parts  in  meeting  those 
specifications.  Such  flexibility  would 
encourage  a  more  competitive 
environment.  The  cost  of  barge  and  ship 
construction  would  be  reduced,  which 
would  allow  owners  of  vessels  financed 
with  Title  XI  assistance  to  be  more 
competitive. 

In  the  past,  the  strict  Buy  American 
requirement  made  it  unnecessary'  to 
develop  regulatory  procedures  to 
determine  foreign  content  of  the  items 
(materials,  machinery,  and  components) 
on  a  vessel.  Under  Alternative  2,  the 
procedure  for  determining  whether  an 
item  is  of  foreign  origin  ^r.d  what  the 
foreign  content  of  a  vessel  is  would  be 
fairly  straightforward,  it  is  based  on 
current  Navy  procedure.  First.  M.ARAD 
would  determine  the  origin  of  an  item  by 
noting  its  geographical  source  and 
would  decide  whether  the  cost  of  its 
non-domestic  content  represents  over 
half  the  materidl  cost  of  that  item.  If  so, 
the  item  would  be  considered  to  be  of 
foreign  origin.  If  an  item  is  purchased  for 
use  on  a  vessel  and  is  determined  to  be 
of  foreign  origin,  the  item  retains  that 
classification  without  regard  to  the  cost 
of  labor  that  was  later  furnished  in  the 
United  States  with  respect  to  it.  MARAD 
then  would  use  the  total  cost  of  the 
foreign  items  to  determine  the  foreign 
content  of  the  vessel.  If  that  content  did 
not  exceed  50  percent  of  the  total 
material  content  for  that  vessel,  the 
vessel  would  be  considered  to  be  of 
United  States  construction  and  eligible 
for  Title  XI  guarantee  assistance.  The 
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existing  waiver  process  would  be 
continued  as  well. 

Under  Alternative  2,  it  is  possible  that 
up  to  75  percent  of  the  materials 
purchased  could  be  of  foreign  origin.  To 
achieve  such  a  high  foreign  to  domestic 
ratio,  two  circumstances  would  have  to 
exist.  Each  domestic  product  procured 
would  have  to  be  comprised  of  50 
percent  foreign  material,  and  the 
shipyard  would,  in  addition,  have  to 
exercise  its  prerogative  to  purchase  up 
to  the  full  50  percent  foreign  allowance. 
The  maximum  direct  cost  savings  for 
shipowners,  then  would  be  $22  to  $28 
million  per  year.  Shipyards  would 
benefit  from  the  increased  shipbuilding 
activity,  and  up  to  200-300  additional 
shipyard  jobs  would  result.  As 
explained  later,  it  is  unlikely  that  this 
maximum  level  of  foreign  procurement 
would  be  reached  in  the  near  future,  if  at 
all.  because  of  the  continued 
competitive  appeal  of  certain  domestic 
components. 

With  materials  representing  50 
percent  of  a  vessel  and  foreign  materials 
at  75  percent  of  that  (with  an  adjustment 
factor  to  account  for  assumed  domestic 
labor  content  in  the  domestic  products 
with  foreign  content),  foreign  material 
would  represent  about  one-third  of  total 
ship  value.  Using  the  1984  cost  figure  of 
$331  million  for  all  ship  construction 
under  the  Title  XI  program,  domestic 
marine  equipment  manufacturers  could 
lose  up  to  S122  million  in  contracts  to 
supply  materials  annually,  with  a 
resultant  loss  of  up  to  1.400  supplier 
industry  jobs. 

It  is  expected  that  the  actual  impact 
would  be  less  than  the  maximum 
possible.  The  added  expense  of 
increased  tariffs  and  handling  charges, 
along  with  other  factors  associated  with 
purchasing  and  importing  foreign 
materials,  and  shipyard  satisfaction 
with  many  domestic  suppliers,  make  it 
unlikely  that  all  materials  will  be 
imported.  The  best  estimate  of  a  likely 
percentage  of  foreign  purchases  is  40 
percent  of  materials.  This  percentage  is 
based  on  existing  invoice  data  and  a 
survey  done  by  a  major  shipyard  of  its 
probable  procurements.  The  realistic 
cost  savings  to  the  shipyard  industry 
and  ship  purchasers  under  these 
circumstances  is  expected  to  be  about 
S20-25  million.  The  domestic  component 
industry  might  lose  up  to  S66  million  in 
contracts,  assuming  no  new  shipyard 
activity  as  a  result  of  this  proposed  rule. 
Since  one  purpose  of  this  regulatory 
action  is  to  provide  the  opportunity  for 
increases  in  activity,  losses  will  be 
reduced  when  such  increases  occur. 

In  order  to  precisely  assess  the 
probable  impact  of  this  option.  MARAD 
requests  specific  comments  about  the 


likely  percentage  of  use  of  foreign 
materials  and  the  economic  impacts  that 
would  result  from  the  adoption  of 
Alternative  2. 

Alternative  3 

Alternative  3.  relaxing  the  Buy 
American  requirement  from  100  to  25 
percent,  reduces  the  cost  of  constructing 
ships  while  maintaining  at  least 
substantial  basic  industrial  functions. 
As  with  Alternative  2,  it  would  also  be 
consistent  with  tocfay's  modern 
manufacturing  practices,  which  often 
include  acquiring  components  from  both 
foreign  and  domestic  sources. 

Alternative  3  would  provide  even 
greater  flexibility  for  owners  to  consider 
international  equipment  standards  when 
preparing  ship  construction 
specifications,  and  it  would  allow 
shipbuilders  and  domestic  marine 
equipment  suppliers  to  use  foreign 
materials  and  parts  in  meeting  those 
specifications.  The  result  would  be 
encouragement  of  a  more  competitive 
environment,  and  advancement  of 
domestic  equipment  production 
technology.  Similarly,  the  cost  of  barge 
and  ship  construction  would  be  reduced, 
enabling  owners  of  vessels  financed 
with  Title  XI  assistance  to  be  more 
competitive,  and  Alternative  3  would 
encourage  retention  of  an  adequate 
shipbuilding  industrial  base.  Under 
Alternative  3,  the  procedure  for 
determining  whether  an  item  is  of 
foreign  origin  and  what  the  foreign 
content  of  a  vessel  is  would  be 
accomplished  just  as  under  Alternative 
2. 

Under  Alternative  3,  it  is  possible  but 
unlikely  that  up  to  94  percent  of  the 
materials  purchased  could  be  of  foreign 
origin  if  two  circumstances  occurred: 
each  domestic  product  procured  was 
comprised  of  75  foreign  material:  and 
the  shipyard  exercise  its  prerogative  to 
purchase  up  to  the  full  75  percent  foreign 
allowance.  The  maximunrdirect  cost 
savings  for  shipowners,  then,  would  be 
$27  to  S30  million  per  year.  Shipyards 
would  benefit  from  the  increased 
shipbuilding  activity,  and  up  to  300 
additional  shipyard  jobs  would  result. 
As  with  Alternative  2.  it  is  unlikely  that 
this  maximum  level  of  foreign 
procurement  would  be  reached  in  the 
near  future,  if  at  all.  because  of  the 
continued  competitive  fippeal  of  certain 
domestic  components. 

With  materials  rtpresenting  50 
percent  of  a  vessel  ard  foreign  materials 
at  94  percent  of  that  (with  an  adjustment 
factor  to  account  for  assumed  foreign 
labor  content  in  the  domestic  products 
with  domestic  con(ent),  foreign  material 
would  represent  about  45  percent  of 
total  ship  value.  Using  the  1984  cost 


figure  of  $331  million  for  all  ship 
construction  under  the  Title  XI  program, 
domestic  marine  equipment 
manufacturers  could  lose  up  to  $132 
million  in  contracts  to  supply  materials 
annually,  with  a  resultant  loss  of  up  to 
1600  supplier  industry  jobs  assuming  no 
increase  in  shipyard  activity  as  a  result 
of  this  prosposed  rule.  As  explained 
above,  it  is  expected  that  the  act  impact 
would  be  less  than  the  maximum 
possible.  MARAD  requests  specific 
comments  on  the  projected  percentage 
of  foreign  materials  use  and  the 
economic  impact  that  would  result  from 
adoption  of  Alternative  3. 

Alternative  4 

Under  Alternative  4,  all  MARAD  Title 
XI  Buy  American  requirements  would  be 
eliminated. 

Adoption  of  Alternative  4  would 
allow  the  shipbuilding  industry  to 
purchase  freely  in  the  domestic  and 
foreign  market.  Assuming  the  most 
favorable  consequences  to  the  domestic 
shipbuilding  industry  and  domestic 
vendors,  a  number  of  benefits  to  them 
are  possible  under  Alternative  4.  A 
benefit  to  the  domestic  shipbuilding 
industry  could  occur  if  the  cost  savings 
for  materials  and  equipment,  estimated 
at  $33  million  annually,  are  reflected  in 
lower  prices  and  additional  orders  for 
vessels  to  be  built  in  United  States 
shipyards.  The  domestic  shipbuilding 
industry  might  oe  expected  to  increase 
the  demand  for  production  workers  by  a 
maximum  of  375  shipyard  jobs, 
assuming  savings  in  ship  construction 
prices  resulted  in  comparable  additional 
new  vessel  orders.  The  labor  and  capital 
cost  savings  could  mean  slightly  higher 
profit  margins  to  vessel  owners  and 
lower  overhead  cost  for  shipyards, 
resulting  in  a  more  efficient  domestic 
maritime  industry.  The  loss  of  orders  for 
domestic  items  would  result  in  some 
domestic  vendors  purchasing  foreign 
components  for  assembly  in  domestic 
plants  while  retaining  their  existing 
marketing  and  distribution  systems.  In 
some  areas,  American  companies  could 
improve  their  technology  and  the  quality 
of  their  goods  as  a  result  of  competition, 
while  offering  customers  a  lower  price 
that  would  compete  with  foreign 
suppliers.  Overall,  the  total  cost  of  ships 
is  expected  to  be  reduced  by 
significantly  more  than  simply  the  lower 
material  costs.  By  having  the  flexibility 
to  purchase  better  and  cheaper  foreign 
materials,  the  shipyard  will  be  more  in 
control  of  the  overall  cost  formula. 
MARAD  expects  a  synergistic  effect 
that  will  produce  a  whole  cost  reduction 
which  is  greater  than  the  sum  of  its 
constituent  pa  ts. 
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By  completely  eliminating  Buy 
American  requirements,  thnre  is  an 
additional  benefit,  in  that  the 
Administrative  burden  associated  with 
the  existing  regulation  is  itself 
eliminated. 

We  believe,  however,  that  c%en  if  all 
restrictions  are  removed,  the  likely  level 
of  foreign  material  purchase  is  not  likely 
to  exceed  40  percent.  MARAD  requests 
specific  comments  on  the  projected 
percentage  of  foreign  materials  use  and 
the  economic  impact  that  would  result 
from  adoption  of  Alternative  4. 

After  full  consideration  of  all  the 
alternatives,  MARAD  has  not  decided 
among  Alternatives  2,  3  and  4  and 
specifically  requests  comments  on  the 
best  alternative  among  these. 

Regulatory  Impact  Analysis,  Regulatory 
Flexibility  .^ct  Determination  and 
Paperwork  Reduction  Act 

This  proposed  rulemaking  has  been 
evaluated  under  Executive  Order  12291, 
"Federal  Regulation,"  dated  February 
17, 1981,  and  the  Department  of 
Transportation's  Regulatory  Policy  and 
Procedures  dated  February  26, 1979 
(DOT  Order  2100.5).  It  is  considered  to 
be  a  major  rule  since  it  could  (but  is  not 
expected  to)  have  an  annual  effect  on 
the  economy  of  Si 00  million  or  more  and 
have  significant  adverse  effects  on  the 
ability  of  some  domestic  businesses  to 
compete  with  foreign  businesses  in  the 
United  States  marine  equipment  market. 
Title  XI  financing  guarantees  for  vessel 
construction  have  totaled  several 
hundred  million  dollars  each  fiscal  year. 
As  stated  pre\  iously,  in  1984,  which  was 
used  as  the  base  year  for  calculating  the 
economic  impact  of  the  alternatives 
considered,  the  total  construction  cost 
for  the  286  vessels  constructed  with 
Title  XI  financing  was  $331  million. 
Approximately  one-half  of  that  figure 
represented  purchases  of  ship 
construction  components  and  materials. 
Its  principal  benefits  would  be  to 
enhance  the  competitive  posture  of 
domestic  shipbuilders  and  ship 
operators  and,  depending  on  the 
alternative  chosen,  a  reduced 
paperwork  burden  on  vessel  owners.  It 
is  also  considered  to  be  a  significant 
rule,  since  it  is  costly  and  involves  an 
area  in  which  there  is  significant  public 
and  Departmental  interest. 

A  preliminary  Regulatory  Impact 
Analysis  has  been  prepared  by  the 
Maritime  Administration  which 
examines  in  more  detail  the  existing  Buy 
American  regulations  and  the  proposed 
alternatives.  It  will  be  placed  in  the 
docket  created  for  this  proposed  rule 
and  will  be  available  for  review  in 
Room  7300,  Department  of 


Transportation.  400  Seventh  Street,  SW.. 
Washington.  DC.  20590. 

The  great  majority  of  applicants  for 
Title  XI  financing  guarantees — 
shipbuilders  and  many  of  the  domestic 
marine  equipment  manufacturers — have 
revenues  or  employment  in  excess  of  the 
existing  Small  Business  Adrnmistratum 
criteria  for  small  businesses  (13  CFR 
§  121.3).  Moreover,  small  businesses  in 
the  maritime  industry  are  not  the 
primary  suppliprs  of  marine  equipment, 
components  or  materials.  However,  if 
small  businesses  are  affected  by  the 
proposed  rule  MARAD  believes  that  any 
effects  will  be  minimal.  Accordingly,  the 
Maritime  Administrator  certifies,  under 
the  Regulatory  Flexibility  Act  of  1980 
(Pub.  L  96-354).  that  this  rule  would  not, 
if  promulgated,  exert  a  significant 
economic  impart  on  a  substantial 
number  of  small  entities.  While  making 
this  certification,  the  Maritime 
Administrator  is  aware  that  commenters 
may  have  additional  information  on  this 
matter.  MARAD  specifically  invites 
commenters  to  furnish  all  pertinent 
information  on  the  impact  of  this 
proposed  rule  on  small  business. 

This  proposed  rule  contains  no  new  or 
expanded  requirements  for  the 
collection  of  information  within  the 
scope  of  the  Paperwork  Reduction  Act 
of  1980  (Pub.  L.  96-511). 

En\ironmental  Impact 

MARAD  has  previously  evaluated  the 
environmental  impact  of  ship  operations 
and  ship  construction,  conversion, 
repair,  and  scrapping  activities 
contracted  under  its  Maritime  Aids 
programs. 

The  environmental  impact  created  by 
the  additional  ship  construction  and 
ship  operation  that  would  result  from 
relaxing  the  Buy  American  restrictions 
is  substantially  the  same  as  that 
considered  by  MARAD  in  the  earlier 
environmental  impact  statements.  Any 
additional  ship  construction  or  ship 
operation  would  be  small  in  proportion 
to  general  shipyard  industry  activity  and 
would  not  require  the  expansion  of  any 
existing  shipbuilding  facilities.  Neither 
will  it  require  the  diversion  of  any 
significant  raw  materials  or  the 
development  of  new  raw  material 
sources.  The  relaxation  of  the  present 
Buy  American  restrictions  will  have  a 
negligible  effect  on  the  environment. 

List  of  Subjects  in  46  CFR  Part  298 

Banks,  Banking.  Loan  programs — 
Transportation,  Mortgages,  Mortgage 
insurance.  Maritime  carriers,  and 
Uniform  system  of  accounts. 

In  consideration  of  the  foregoing,  the 
Maritime  Administration  proposes  to 


amend  46  CFR  Part  298  m  one  of  the 
three  following  alternatives: 

1 

1.  Amend  46  CFR  298.11  to  remove 
paragraph  (a)  and  redesignate 

paragraphs  (b)  through  (d)  as 
paragraphs  (d)  through  (f)  and  insert 
new  paragraphs  (a)  through  (c)  to  read 

as  follows: 

§289.11     Vessel  requirements. 

(a)  United  States  Construction.  A 
vessel  is  considered  to  be  of  United 
States  construction  if: 

(1)  It  is  built  entirely  m  a  ship\ard  or 
shipyards  of  the  United  States  within 
the  meaning  of  |  505  of  the  Act; 

(2)  All  components  of  the  hull  and 
super-structure  are  fabricated  in  the 
United  States: 

(3)  The  vessel  is  assembled  entirely  in 
the  United  States;  and 

(4)  Not  more  than  50  percent  of  the 
total  cost  of  materials,  machinery,  and 
components  items,  on  a  per  vessel  basis, 
is  of  foreign  origin. 

(b)  Determination  of  Foreign  Origin  of 
Individual  Item.  A  material,  machinery 
or  component  item  is  of  foreign  origin  if 
it: 

(1)  Is  manufactured  outside  the  United 
States;  or 

(2)  If  manufactured  in  the  United 
States  of  components  and  material  from 
both  United  States  and  foreign  sources, 
more  than  50  percent  of  its  total  cost  as 
shown  by  the  invoices  prepared  by 
manufacturers  and  suppliers  is  of 
foreign  origin. 

(c)  Determination  of  Total  Cast  of 
Foreign  Origin  Items.  The  total  cost  of 
materials,  machinery  or  component 
items  of  foreign  origin,  on  a  vessel  basis, 
is  determined  by  adding: 

(1)  The  cost  of  all  items  determined  to 
be  of  foreign  origin  in  a  vessel  as 
determined  under  paragraph  (b)  of  this 
section; 

(2)  The  domestic  labor  costs  incurred 
by  United  States  manufacturers  in 
connection  with  the  foreign  items;  and 

(3)  Other  costs  incurred  by  the 
shipyard  in  connection  with  those  items. 

§  298.21     Limits.  I  Amended) 

2.  Remove  existing  paragraph  (c)(12) 
and  renumber  paragraphs  (c)(13)  and 
(c)(14)  as  paragraphs  (c)(12)  and  (c)(13); 
or 

U 

1.  Amend  46  CFR  §  298.11  to 
redesignate  existing  paragraphs  (b) 
through  (d)  as  paragraphs  (d)  through  (f); 
revise  paragraph  (a),  and  insert  new 
paragraphs  (b)  and  (c)  to  read  as 
follows: 
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§298.11     Vessel  requirements.  • 

(a)  United  Stairs  Cunstructiun.  A 
vessel  is  considered  to  be  of  United 
Slates  construction  if; 

(1)  It  is  built  entirely  in  a  shipyard  or 
shipyards  of  the  United  States  within 
the  meaning  of  section  505  of  the  Act; 

(2)  Ail  components  of  the  hull  and 
superstructure  are  fabricated  in  the 
United  States: 

(3)  The  vessel  is  assembled  entirely  in 
the  United  States;  and 

(4)  Not  more  than  75  percent  of  the 
total  cost  of  materials,  machinery,  and 
components  items:  on  a  per  vessel  basis, 
is  of  foreign  origin. 

(b)  Determination  of  Foren;n  Oriiiin  of 
Individual  Item.  A  material,  machinery 
or  component  item  is  of  foreign  origin  if 
It; 

(1)  Is  manufactured  outside  the  United 
States;  or 

(2)  If  manufactured  in  the  United 
States  of  components  and  material  from 
both  United  States  and  foreign  sources, 
more  than  75  percent  of  its  total  cost  as 
shown  by  the  invoices  prepared  by 
manufacturers  and  suppliers  is  of 
foreign  origin. 

(c)  Determinatiun  of  Total  Cost  of 
Foreign  Origin  Items.  The  total  cost  of 
materials,  machinery  or  component 
items  of  foreign  origin,  on  a  vessel  basis, 
is  determined  by  adding: 

(1)  The  cost  of  all  items  determined  to 
be  of  foreign  origin  in  a  vessel  as 
determined  under  paragraph  (b)  of  this 
section: 

(2)  The  domestic  labor  costs  incurred 
by  United  States  manufacturers  in 
connection  with  the  foreign  items;  and 

(3)  Other  costs  incurred  by  the 
shipyard  in  connection  with  those  items. 

§298.21     I  Amended  J 

2.  Remove  existing  paragraph  (c)(12) 
and  renumber  paragraphs  (c)(13)  and 
(c)(14)  as  paragraphs  (c)(12)  and  (c)(13); 
or 

III 

1.  Amend  46  CFR  §  298.11  to  remove 
existing  paragraph  (a)  and  substitute  a 
new  paragraph  (a)  to  read  as  follows; 

§298.11     Vessel  requifements. 

(a)  United  States  Construction.  A 
vessel  is  considered  to  be  of  United 
States  construction  if: 

(1)  It  is  built  entirely  in  a  shipyard  ur 
shipyards  of  the  United  States  within 
the  meaning  of  section  505  of  the  Act; 

(2)  All  components  of  the  hull  and 
superstructure  are  fabricated  in  the 
United  States;  and 

(3)  The  vessel  is  assembled  entirely  in 
the  United  States. 


§298.21     1  Amended) 

2.  Remove  existing  paragraph  (c)(12) 
and  renumber  paragraphs  (c)(13)  and 
(c){14)  as  paragraphs  (c)(12)  and  {c)(13). 

(Sees.  204(b)  and  1109,  Merchant  Marine  Act, 
1936,  as  amended  (46  U.SC.  ni4(b).  1279(b); 
Pub.  L.  31.  Aug.  6,  1981;  49  CFR  1.66)) 

Dated:  March  15,  19fif. 
Murray  A.  Bloom,         I 
Acting  Secretary.  Marilime  Administration. 
jFR  Doc.  85-«687  Filed  B-20-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  21 

ICC  Docket  No.  85-40,  FCC  85-721 

Establishment  of  Procedures  for 
Processing  Mutually  Exclusive 
Applications  for  Digital  Termination 
Systems  in  the  Digital  Electronic 
Message  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  proposes  to 
use  random  selection  ppocedures  as  the 
most  efficient  way  to  select  from  among 
mutually  exclusive  digital  termination 
system  applications.  This  procedure  will 
best  assure  that  the  public  interest  is 
realized  in  the  moal  efficient  manner. 
DATES:  Comments  must  be  submitted  on 
or  before  April  22,  1985,  Replies  must  be 
submitted  on  or  before  May  13,  1985. 
ADDRESS:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street  NW..  Washington,  D.C. 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  G.  Thompson.  Domestic 
Facilities  Division,  Common  Carrier 
Bureau,  (202)  634-1854  or  (202)  634-1860. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 


Administrative  practice  and 
procedure.  Communications  common 
carriers.  Radio,  Telecommunications. 

47  CFR  Part  21 

Communications  common  carriers, 

Pomt-to-multipoint  microwave. 

Notice  of  Proposed  Rulemaking 

In  the  matter  of  araeruiment  of  Parts  1  and 
21  of  the  Commission  s  rules  to  establish 
procedures  for  processing  mutually  exclusive 
applications  for  digital  termination  systems 
in  the  Digital  Electronic  .Message  Service,  CC 
Docket  No.  85-40. 

Adopted  February  14. 1985. 


Released  March  15, 1985. 

By  the  Commission:  Commission!  r  R.vrra 
issuing  a  separate  statement. 

1.  Notice  is  hereby  given  that  the 
Commission  intends  to  adopt  the 
changes  proposed  herein  to  Parts  1  and 
21  of  the  Commission's  rules,  to 
establish  a  procedure  for  selecting 
permittees  from  among  mutually 
exclusive  applications  for  digital 
termination  systems  (DTS)  in  the  Digibil 
Electronic  Message  Service  (DFLMS). 

2.  We  propose  to  use  random 
selection  procedures  (lotteries)  to 
resolve  mutually  exclusive  situations 
where  all  applications  are  otherwise 
grantable.' This  procedure  will  best 
assure  that  the  public  interest  in  the 
development  of  DEMS  is  realized  in  the 
most  efficient  manner. 

I.  Background 

3.  DEMS  is  a  common  carrier  service 
providing  end-to-end  transmission  of 
digitally  encoded  iniormation.  A  DEMS 
network  consists  of  one  or  more  DTS  for 
local  distribution,  interconnected  by 
some  form  of  inter-city  digital 
transmission  such  as  terrestrial 
microwave  or  satellite  links, ^ Each  DTS 
consists  of  a  nodal  station  which 
transmit  information  in  an 
omnidirectional  manner  to  user  stations, 
which  in  turn  communicate  back  to  the 
nodal  station  in  a  point-to-point 
manner.' 

4.  There  are  two  types  of  DEMS 
networks.  An  extended  DEMS  network 
consists  of  commonly  owned,  managed, 
and  interconnected  DTS  facilities  in  at 
least  30  SMSAs.«  A  limited  DEMS 
network  can  consist  of  DTS  facilities  in 
as  few  as  one  SMS.A.''  Different 
frequencies  are  available  for  DTS  for 
extended  as  opposed  to  limited 
networks. 

5.  Each  DEMS  application  consists  of 
a  lead  application,  which  describes  the 
network  and  individual  radio  station 
appiictjlioiis  for  each  DTS  nod^.I  station 
in  the  network.*  When  an  applicant 


'  Sep  47  CFR  21.32(b).  This  requires  Ihdl  a!l 
applications  are  acceptal)le  for  filing,  that  there  are 
no  substantial  and  material  questions  of  fact 
presented,  and  that  each  apphcant  is  legally. 
technically,  financially  and  otherwise  qualified. 

'47  CFR  21  2  (definition  of  Digital  Electronic 
Message  Servicel. 

'Id  (definition  of  Digital  Termination  System). 

•47  CFR  21.2  (definition  of  Extended  Network);  cf. 
id.  i  21.500. 

'47  CFR  21.2  (definition  of  Limited  Network);  cf. 
id.  §  21.500. 

-See  47  CFR  21.15(1):  id  }  21  7{e)  [each  nodal 
station  requires  a  separate  radio  authorization). 
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applies  for  authorization  for  a  DTS  in  a 
given  SMSA,  that  applicant  is,  in 
essence,  applying  for  an  administrative 
franchise  for  exclusive  use  of  a  pair  of 
channels  (one  for  the  nodal  and  one  for 
the  receive  stations)  throughout  the 
SMSA.' 

6.  Applications  for  DTS  may  be 
mutually  exclusive  in  one  of  two  ways. 
If  there  is  a  prior  application  or 
authorization  for  a  station  within  50 
miles,  a  timely-filed  applicant  may  be 
mutually  exclusive  if  it  cannot 
satisfactorily  show  that  no  harmful 
interference  will  result  to  the  prior 
station.  "Mutual  exclusivity  may  also 
occur  wh.'o  more  than  one  applicant  has 
applied  for  the  same  channel  pair  in  a 
gi\  en  SMSA.'  In  either  case  the 
applications  are  mutiiallv  exclusive  on  a 
DTS-by-DTS  basis. 

7.  OEMS  was  established  in  1981, by 
our  First  Report  and  Order  in  Docket  79- 
188  10.  We  allocated  sufficient  spe.,trum 
at  '"  G!  iz  for  se\en  extended  and  six 
limited  channels  in  each  ser\ice  area." 
At  that  time,  we  felt  that  sufficient 
spectrum  had  been  allocated  to 
accommodate  all  applicants  wishing  to 
provide  DE.MS  We  concluded  that  the 
Part  21  hearing  procedures  would  be 
adequate  to  resolve  any  mutually 
exclusive  situations  that  did  occur.'' 

8.  However,  we  experienced  more 
demand  for  the  frequencies  than 
anticipated.  In  1983  we  made  available 
five  additional  common  carrier  channels 
at  18  GHz;'^  after  a  brief  freeze  these 


'This  exclusive  franchise  is  subject  to  the 
requirement  that  the  licensee  not  interfere  with 
adjacent  channel  use  or  with  co-channel  use  in  an 
adjacent  SMSA.  See  i7  CFR  21  504. 

•47  CFR  21.504(c).  This  may  be  referred  to  as 
electrical  mutual  exclusivity.  If  the  application  is 
not  timely  filed,  then  the  failure  to  make  the  non- 
interference showing  will  result  in  the  application 
being  returned  as  unacceptable  for  filing. 

'  rhis  may  be  referred  to  as  administrative  mutual 
exclusivity. 

■"  Amendment  of  Parts  2.  21 .  87.  and  90  of  the 
Comm  n's  Rules  to  Allocate  Speclrum  for,  and  to 
F,stablish  Other  Rules  and  Policies  Pertaming  to.  the 
Use  of  Radio  m  Dij^ital  Ti^rmir.dlpon  Sys.  for  the 
Provision  of  Digital  Communications  Services, 
(hereinafter  DE.MS  Order).  86  F.C.C.2d  360  (laBl). 
modified.  90  F.C.C.2d  319  (1982).  further  modified.  54 
Rad.  Reg.  2d  (P&F)  1091  (1983).  petition  for  review 
dismissed  sub  nom.  Alascom,  Inc.  v.  FCC,  727  F.2d 
1212  (1984).  further  modified.  49  FR  37760 
(September  26.  1984). 

"Two  of  the  extended  and  two  of  the  limited 
channels  were  reallocated  to  private  radio  service 
effective  September  9.  1982  Sef  DE.MS  Order.  54 
Rad.  Re)?  2d  at  l(W4-96  However,  common  carrier 
applications  for  these  channels  pending  prior  to  that 
date  were  allowed  to  remain:  therefore,  we  must 
consider  these  in  our  common  carrier  lottery 
analysis. 

'■National  Microwave  Interconnect  Co.,  88 
F  C.C.2d  1716,  1727  (1982). 

"OEMS  Order.  54  Rad.  Reg.  2d  (P&F)  1091  (1983). 


were  reintroduced  in  August  1984  under 
a  rechannelized  scheme, "The  18  GHz 
common  carrier  channels  can  be  used 
either  for  extended  or  limited  networks. 

9.  In  the  major  markets  most  of  the 
additional  channels  at  18  GHz  now  have 
one  or  more  applications  pending: 
however,  for  the  most  part  these  are 
from  new  applicants  rather  than  from 
applicants  at  10  GHz  amending  to 
relieve  mutually  exclusive  situations. 
The  Common  Carrier  Bureau  has  taken 
other  steps  to  assure  that  DTS 
frequencies  are  available  to  applicants 
with  a  genuine  need  and  desire  to 
provide  DE.MS  service," Nevertheless,  a 
significant  number  of  mutually  exclusive 
situations  remain.  We  must  now 
proceed  to  resolve  these  mutually 
exclusive  situations. 

II.  Lottery  Authority 

10.  In  1982  the  Communications  Act 
was  amended  in  part  to  provide  the 
Commission  with  authority  to  use 
random  selection  procedures  (lotteries) 
in  selecting  from  among  mutually 
exclusive  applicants.'* By  providing  the 
Commission  with  this  tool,  Congress 
intended  "to  alleviate  many  of  the 
delays  and  burdensome  costs  faced  by 
both  applicants  and  the  Commission  in 
an  initial  comparative  licensing 
proceeding  with  mutually  exclusive 
applicants."  " 

11.  To  implement  the  lottery 
amendments,  the  Commission  in  1983 
adopted  rules  containing  the  general 
procedure  for  lotteries  and  identified 
those  services  where  lotteries  would  be 
used.  '*  In  low  power  television  "  and 
public  land  mobile  radio  services,'" 
lotteries  would  be  used  on  a  service- 
wide  basis.  In  certain  private  radio 
services. ''  lotteries  would  be  only  used 


"OEMS  Order,  49  FR  37760  (September  26, 1984). 

"For  example,  applicants  who  filed  for  both  10 
Cllz  and  18  GMz  channels  in  the  same  service  areas 
were  told  either  to  make  a  detailed  showing  that 
both  channels  weie  upHjed,  or  ••-_•  dimniss  on"  of  ihe 
two  applications  in  each  service  area.  See  Public 
Notice  6275  (Aus'jst  29.  i«84):  see  also  OEMS  Order, 
49  FR  at  37771-72.  This  action  has  resujted  in  the 
dismissal  of  some  applications,  making  additional 
channels  available. 

"Communications  Amendments  Act  of  1982,  Pub. 
L  97-259,  96  Slat.  1087  (1982),  codified  in  part  at  47 
use.  309(i). 

"H.R.  Rep.  No.  765.  97th  Cong.,  2d  Sess.  37  (1982). 

"Amendment  of  the  Comm'n's  Rules  to  Allow  the 
Selection  from  Among  Certain  Competing 
Applicants  using  Random  Selection  or  Lotteries 
Instead  of  Comparative  Hearings  (hereinafter 
Lottery  Order).  93  F.C  C.2d  952  (1983). 

"See  47  CFR  1.1601-1.1623. 

"SeeAy  CFR  1.821-1.B23;  id.  {  22.525., 

"These  are  the  private  land  mobile,  operational 
fixed  microwave,  aviation,  and  maritime  services. 
See  lottery  Order,  93  F.C.C.2d  at  983-91. 


on  a  case-by-case  basis,  when  there 
were  no  substantial  and  material 
differences  between  the  qualifications  of 
competing  applicants.  By  subsequent 
orders,  the  Commission  has  extended 
the  use  of  lotteries  on  a  service-wide 
basis  to  the  cellular  "  and  multichannel 
multipoint  distribution  services," 

12.  Before  using  a  lottery  in  any  given 
service,  we  must  determine  whether  the 
use  of  a  lottery  more  effectively  furthers 
the  public  interest  than  the  traditional 
comparative  hearing  process.  The 
Conference  Committee  detailed  five 
specific  public  interest  criteria  to  be 
considered: 

Relevant  factors  for  the  Commission's 
consideration  in  determining  whether  a 
lottery  would  serve  the  public  interest  wo,jld 
include:  whether  there  is  a  large  number  of 
licenses  available  in  the  particular  service 
under  consideration:  whether  there  is  a  large 
number  of  mutually  exclusive  applications  for 
each  license,  for  example,  when  a  new 
service  is  initiated;  whether  there  is  a 
significant  backlog  of  applications;  whether 
emplo\ing  a  lottery  would  significantly  speed 
up  the  process  of  getting  service  to  the  public; 
and  whether  selection  of  the  licensee  will 
significantly  improve  the  level  diversity  of 
information  available  in  the  community 
versus  the  use  of  the  traditional  comparative 
hearing  process.'* 

In  making  our  public  interest 
determination,  we  must  consider  each  of 
these  criteria  "when  deciding  whether  to 
utilize  a  lottery  in  a  particular 
instance,  .  .  ,"" 

13.  A  consideration  of  these  criteria 
would  support  our  proposal  to  use 
lotteries  for  DTS  applications.  The  first 
criterion  is  the  number  of  licenses 
available  in  the  service  With  regard  to 
common  carrier  DEMS,  in  the  major 
service  areas,  applications  are  on  file  for 
seven  limited  and  six  extended  network 
channels  at  10  GHz.  and  for  five  18  GHz 
channels.  With  regard  to  the  second 
factor,  the  number  of  applicants  per 
channel,  there  are  currently  between 
two  and  five  applicants  in  each  mutually 
PXi.lusive  situdt'on.  With  regard  to  the 
third  criterion,  the  backlog  of 
applications,  we  note  that  there  are 
approximately  77  SMSAs  in  which  there 


"Amendment  of  ihe  Comm  n  s  Rules  to  Allow  the 
Selection  from  Among  Mutually  Exclusive 
Competing  Cellular  Applicants  L'sing  Random 
Selection  or  Lotteries  instead  of  Comparative  . 
Hearings  (hereinafter  Cellular  Lottery  Order),  49  FR 
23628  (June  7.  1984), 

"  Amendment  of  Parts  2.  21 .  74.  and  94  of  the 
Commn's  Rules  and  Regulations  in  regard  to 
frequency  allocation  to  the  Instructional  Television 
Fixed  Serv..  the  Multipoint  Distnb,  Serv..  and  the 
Private  Operational  Fixed  Microwave  Serv 
(hereinafter  .MMDS  li)ttery  Order).  50  FR  5983 
(February  13. 1985). 

"H.R.  Rep.  No.  765.  97th  Cong.,  2d  Sess.  37  (1982). 
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are  301  mutually  exclusive  sihuUions 
involvinjj  some  845  applications.-'* The 
fourth  factor  is  whether  a  lottery  would 
significantly  accelerate  the  licensing 
process.  We  have,  in  previous  orders, 
discussed  generally  the  relative  delays 
required  for  hearings  as  compared  to 
lotteries,  and  concluded  th.it  lotteris 
permit  services  more  rapidly  to  he  made 
available  to  the  public;  '"  with  respect  to 
DEMS  specifically,  we  note  that  the 
particular  network  structure  of  the 
service  would  increase  the  complexity 
of  a  comparative  hearing.'"  Finally,  we 
note  that  the  last  criteria,  diversity  of 
information  sources,  is  inapplicable  to 
common  carrier  services  such  as  DP'MS 
where  the  carriers  do  not  control  the 
content  of  the  transmitted  information. 

14.  For  these  reasons,  we  believe  that 
UEMS  meets  the  relevant  Congressional 
criteria  as  a  service  where  the  use  of 
lotteries  is  appropriate.  In  addition,  for 
DEMS  we  note  that  an  impediment  to 
the  use  of  comparative  hearings  has 
been  the  lack  of  any  significant  material 
difference  which  can  be  the  basis  for 
designated  comparative  consideration.-"* 
Thus,  we  are  proposing  that  lotteries 
would  h?  used  on  a  service-wide  basis 
for  those  D TS  apphcations  that  are 
mutually  exclusive.'" 

IV.  Lottery  Procedure 

15.  rhe  Commission  currently  has 
IITS  applications  on  file  for  practically 
all  channels  in  all  major  SMSAs."  For 


^Theri'  nid>  in  fact  be  more  mutuiilty  e.\<;liisivt 
Hpplicalior's  These  figures  only  include 
(ipplicalions  that  are  administratively  inulually 
exclusive  lie  more  Ihan  one  applicant  for  a  jiivt-n 
channel  in  the  sair.e  SMSAj  They  do  not  include 
those  siludlions  whirc  applicants  may  t>e 
electntaliy  mutudlly  exclusive. 

"f  k'  Ci  i;ul>;r  [.otiery  Order.  M  Rad.  Refj.  2(1  at 
U.  M.MIIS  Lottery  Order.  50  KR  at  .W«4. 

"We  ori!!i";tlly  chose  not  to  resolve  mutually 
excliimve  applications  on  a  network-hy-m-twork 
hasis.  See  .National  Microwave  Interconnect  Co.,  JW 
F.C.C.2d  ul  172B-29 

"Those  commenlers  who  are  not  in  favor  of  the 
u.ie  of  lotteries  are  encouraged  to  outline  in  as  much 
detail  as  possible  the  potenliiil  comparative  issues 
upon  which  applications  could  be  designated. 

"■We  are  not  proposinjj  that  any  prt-ferences  be 
sranled  m  DF..V1S  lotteries.  The  Commission 
emplovs  preferences  in  lotteries  for  media  of  mass 
com.^lunK.atlon.  However.  DK.MS  is  not  a  medium  of 
mass  communication,  but  rather  is  a  traditional 
common  carrier  service  for  which  preferences 
would  he  inanpmpnate.  F-i'f  Cellular  Lottery  Order. 
49  W.  at  23637-3«;  Conference  Report,  siipm  n.2.1.  at 
41. 

^'The  liillery  amendment  empowers  the 
Commission  to  use  lotteries  in  any  proceeding 
where  the  first  application  was  tendered  for  filing 
on  or  after  August  14   1481    We  have  a  few  DTS 
applications  received  prior  to  the  date,  and  we  will 
not  use  statutory  lotteries  pursuant  to  section  30<>(i) 
to  process  these  applications. 


nearly  all  of  these,  the  time  for  filing 
petitions  to  deny  has  run,  and  in  fact 
petitions  to  deny  have  been  filed  against 
some  applications.  The  cut-off  period  set 
out  in  47  CFR  21.32  has  also  run  for  most 
applications;  applicants  wishing 
comparative  consideration  have  already 
filed  competing  DTS  applications.  As 
noted"above,  the  Common  Carrier 
Bureau  estimates  that  there  are 
approximately  77  SMSAs  in  which  there 
are  301  adm.inistrative  mutually 
exclusive  situations  involving  845 
applications.  The  proposed  lottery' 
procedure  is  suggested  as  a  method  of 
resolving  problems  of  mutual  exclusivity 
for  those  applications  already  filed. 

16.  To  be  included  in  a  DEMS  lottery, 
an  application  must  be  otherwise 
grantable.'-The  Common  Carrier 
Bureau  will  process  all  applications  to 
make  sure  that  they  are  acceptable  for 
filing.  When  the  Bureau  determines  that 
two  or  more  acceptable  applications  are 
mutually  exclusive,  the  Bureau  will  then 
resolve  all  petitions  to  deny  the 
applications.'^ and  determine  whether 
or  not  there  are  any  material  issues  of 
fact  concerning  the  applications.  If  there 
are  no  material  issues,  the  Bureau  will 
designate  those  applications  for  lottery. 
If 'there  are  material  issues  of  fact,  they 
will  be  designated  for  a  streamlined 
"paper  hearing".  We  propose  to  follow 
generally  the  procedures  outlined  in  47 
CFR  1.823.  If  only  ewe  qualified 
applicant  for  the  license  or  permit 
emerges,  that  applicant  will  be  awarded 
the  license  or  permit.  If  more  than  one 
applicant  remains  after  any  such 
hearing,  then  a  lottery  will  be  used. 

17.  By  employing  this  procedure,  we 
note  that  in  most  cases  the  tentative 
selectee  produced  by  the  lottery  will 
have  had  all  material  factual  issues 
resolved  prior  to  the  lottery.  Thus,  that 


^"Sre  n.l.  supru. 

"We  note  that  this  proc«iJure  of  resolving  all 
petitions  prior  to  the  lottery 
services  such  as  cellular.  E.f..  Cellular  L,ottcry 
Order.  49  FR  2354.3:  see  Lot^ry  Order,  93  F.C.C  2d  at 
964-€6.  996.  Nevertheless.  Mje  believe  that  the 
procedure  outlined  here  is  ^propriate  in  DF..\1S 
lotteries,  for  several  reasonf.  First,  unlike  the  other 
services,  there  are  generally  only  between  two  and 
five  applicants  per  mutually-exclusive  situ.ition;  of 
these,  there  may  be  on  the  average  one  or  fewer 
application  per  lottery  that  bas  a  petition  filed 
against  it.  Thus,  resolving  the  petitions  prior  to 
lottery  would  not  involve  an  inordinate  amount  of 
Commission  resources.  Second,  there  are  many 
situations  where  there  are  Ofily  two  applicants 
involved;  if  a  petition  were  to  be  sustained  and  one 
of  the  applications  dismissed,  a  lottery  would  then 
become  unnecessary.  Further,  if  petitions  are 
resolved  prior  to  the  lottery,  then  in  almost  all  cases 
the  lottery  selectee  could  be  awarded  a  permit 
without  further  proceedings.  Finally,  our  proposed 
procedu.'e  may  encourage  compliance  with 
construction  schedules  by  tllose  applicants  who 
have  delayed  construction  of  other  parts  of  their 
network,  and  may  encourage  reluctant  applicants  to 
settle  prior  to  any  given  lottery. 


selectee  will  in  most  cases  be  in  a 
position  to  be  awarded  a  license  or 
permit  without  any  further  proceedings. 

18.  We  wi.sh  to  emphasize  that  those 
applicants  who  have  been  awarded  a 
network  authorization  and  construction 
per.mits  in  other  service  areas  will  have 
their  authorization  scrutinized  prior  to 
inclusion  in  a  lottery.  In  particular, 

§  21.43  of  our  rules  provides  that  a 
network  construction  schedule  must 
provide  for  "substantial  progress"  in  the 
early  years  of  the  cor.structitm  of  a 
network.'*  Applicants  who  have  not 
made  "substantial  progress"  may  be  in 
violation  of  the  network  authnrty,  a 
factor  that  must  be  considered  in 
determining  whether  they  should  be 
permitted  to  pursue  further  permits  by 
lottery  or  otherwise. ^^  This 
determination  is  important,  as  it  would 
not  be  in  the  public  interest  to  include  in 
a  lottery  applicants  who  have 
demonstrated  by  their  lack  of  progress 
in  the  construction  of  the  remainder  of 
their  network  that  they  may  not  pursue 
the  construction  of  further  DTS  facilities 
in  a  rapid  and  efficient  manner. 

19.  We  intend  where  appropriate  to 
consolidate  applications  for  either 
hearing  or  lottery.  In  many  instances,  an 
identity  of  mutually  exclusive  applicants 
exists  in  more  than  one  service  area  on 
the  same  channel.  In  this  respect,  we 
note  that  such  consolidation  may  be 
necessary  for  extended  network  licenses 
and  permits.  F'or  example,  assume  A 
and  B  are  the  only  mutually  exclusive 
applicants  for  the  same  extended 
network  channel  in  40  cities.  If  each  city 
is  resolved  independently,  by  lottery  or 
hearing,  the  result  may  be  that  A  is 
awarded  20  permits  and  B  20  permits. 
Because  there  is  a  requircmeiii  that  an 
extended  network  contain  30  or  more 
SMSAs,  the  result  may  be  that  lieither  A 
nor  B  will  end  up  with  a  sufficient 
number  of  SMSAs  for  a  network 
authorization.  On  the  other  hand,  if  all 
40  are  consolidated  for  one  hearing  or 
lottery,  the  winner  will  be  guaranteed  a 
sufficient  number  of  DTS  permits  to 
fulfill  the  network  requirement.  For  this 
reason,  in  addition  to  the  general 
efficiency  which  consolidation  will 
provide,  we  intend  where  appropriate  to 


"47  CFR  21.43|c)(i)  (extended  networks):  id. 
5  21.43|c||2|  (limited  networks). 

^Network  authority  ig  required  before  individual 
construction  permits  can  be  granted.  47  CFR  21.51(1); 
.<,pe  Policy  and-Rulcs  Concerning  Rales  for 
Competitive  Carrier  Services  and  Facilities  >! 

Authorizations  Therefor,  49  FR  34828.  34a33 
(Septenitier  4,  19(14).  The  question  of  whe'htr  an 
appliciinl  has  jeopardized  his  network  authorization 
IS  one  which  would  go  to  the  legal  qualifications  of 
the  applicant. 
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(;onsoli(i.itf'  .ipplirtiticiis  for  Iri'.i'nu'n! 
by  one  hcirinj;  or  lottery 

20.  We  an;  proposinjj  in  th:s  notice  to 
give  partios  who  pntiT  into  scltlpmtnl 
iigriiements  the  cumulative  numbor  of 
rhances  in  a  lottery  that  they  would 
have  if  no  settlement  ayreemenl  had 
been  reached.^*  We  believe  that  such  a 
proposal  will  encourage  settlements  by 
providing  an  incentive  to  settle,  thereby 
fostering  rapid  implementation  of 
service  and  reducing  or  eliminating 
administrative  burdens. 

\'.  .Administrative  Matters 

2\.  Pursuant  to  the  procedure  set  out 
in  §  1.415  of  the  Commission's  rules,  47 
CFR  1.415.  interested  parties  may  file 
comments  on  or  before  April  22,  1985 
and  reply  comments  on  or  before  May 
13,  1985.  Ail  relevant  and  twnely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  is  placed  in  the 
public  file,  and  provided  that  the  fact  of 
the  Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

22.  In  accordance  with  the  piovisions 
of  §  1.419  of  the  rules,  47  CFR  1.419. 
formal  participants  shall  file  an  orginal 
and  five  copies  of  their  comments  and 
other  materials.  Participants  wishing 
each  Commissioner  to  have  a  personal 
copy  of  their  comments  should  file  an 
original  and  11  copies.  Members  of  the 
general  public  who  wish  to  e.xpress  their 
interest  by  participjating  informally  may 
do  so  by  submitting  one  copy.  All 
commfwits  are  given  the  same 
consideration,  regartlless  of  the  number 
of  copies  submitted.  Comments  and 
reply  comments  should  be  sent  to  the 
Office  of  the  Secretary,  Federal 
(Communications  Commission. 
Washington,  DC  20554.  All  documents 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
Commission's  Public  Reference  Room  at 
its  h<-adt|uarlers.  Room  2:i9,  1919  M 
Street  NW'.,  Washington.  DC.  For 
general  information  on  how  to  file 
comments,  parties  should  contact  the 
FCC  Consumcir  Assistance  and 
biformation  Division  at  (2l)2Hi:i2-700(l. 

23.  For  purposes  of  this  non-restricted 
notice  and  comnn  nl  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  fx  pnilu  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 


"This  is  Ihe  SHnit-  procirdiirf  usmI  in  i.i-lliilrtr  and 
MDS  lollerics.  See  Ollular  LoHrry  Order.  4<»  VK  at 
23(a8;  MMDS  lx)tlery  Order,  50  FR  at  5.<»»*. 


until  the  time  a  puhiic  notice  is  issm-d 
slating  that  a  substantive  dispcisition  of 
the  matter  is  to  l>e  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  fx  parte  presentation  is 
any  vs'ritten  or  oral  communication 
(other  than  formal  written  com.ments/ 
pleadings  and  formal  oral  arguments), 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff, 
which  addresses  the  merits  of  the 
proceeding.  Any  person  who  submits  a 
written  ev  parte  presentation  must  serve 
a  copy  of  that  presentation  on  the 
Commission's  Secretary  for  inclusion  in 
the  public  file.  Any  person  who  makes 
an  oral  ex  parte  presentation  addressing 
matters  not  fully  covered  in  any 
previously  filed  written  comments  for 
the  proceeding  must  prepare  a  written 
summary  of  that  presentation  on  the  day 
of  oral  presentaion.  That  written 
summary  must  be  served  on  the 
Commission's  Secretary  for  inclusion  in 
the  public  file,  with  a  copy  to  the 
Commission  official  receiving  the  oral 
presentation.  Each  ex  parte  presentation 
described  above  must  state  on  its  face 
that  the  Secretary  has  been  served,  and 
must  also  state  by  docket  number  the 
proc(;eding  to  which  it  relattis.  See 
generally  47  CVn  1.1231. 

24.  As  required  by  section  603  of  the 
Regulatory  Fh^xibility  Act.  we  have 
prepared  an  initial  regulatory  flexibility 
analysis  (IRFA)  of  the  expected  impact 
of  these  proposed  policies  and  rules  on 
small  entities.  The  IRFA  is  set  forth  in 
Appendix  A.  Written  public  comments 
are  re{|uested  on  the  IRFA.  Any  such 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  as 
comments  on  the  rt^st  of  the  Notice,  but 
they  must  have  a  separate  and  distinct 
heading  designating  them  as  response  to 
the  regulatory  flexibility  analysis. 

25.  For  information  on  this  proceeding, 
ctmtatt  Stephen  C.  'I'hompson,  Common 
Carrier  Bureau  (2()2)-fi34-1854  or  (202)- 
fi:i4-lHt><). 

V'l.  Conclusion 

20.  The  Commission  has  taken 
measures,  including  the  allocation  of 
additional  spectrum  and  the  policing  of 
ctmstruction  schedules,  to  assure  that 
applicants  wishing  to  construct  DEMS 
networks  can  obtain  frequencies  for 
DTS.  Despite  these  efforts,  it  appears 
that  mutually  exclusive  situations  will 
remain.  For  this  reason,  we  propose  the 
lottery  procedure's  described  herein  as 
the  best  means  of  promoting  the  rapid 
and  efficient  development  of  DEMS. 

27,  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i).  303. 


and  309|i)  of  the  Communications  A<  t  of 
1934,  as  amended,  47  L'.SC.  4!il.  .'toa  and 
309(i).  it  IS  Proposed  that  the 
amendments  to  Parts  1  and  21  of  the 
Commission's  rules  which  are  set  forth 
in  Appendix  B  be  adopted. 

28.  The  Secretary  shall  cause  a  copy 
of  this  Notice,  including  the  initial 
regulator}'  flexibility  analysis,  to  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
603(a)  (19811 

(Sees.  4.  303.  4fl  stal..  as  amended  lOttft.  1092; 
47U.S.C.  154.  303) 

Federal  Communications  Commission. 

Uiniam  I  Tri(,,iriro. 
.^I'l  rrlar) . 

Appendix  A — Initial  Regiilatory 
Flexibility  .AnaKsis 

/.  Reason  fur  Action 

In  this  proceeding  the  Commission 
seeks  to  develop  a  record  and  to  elicit 
comments  on  proposed  rules.  The 
proposed  rules  are  part  of  the 
Commission's  ongoing  review  and 
reevaluation  of  its  rules  and  policies. 

//.  Objective 

The  proceeding  will  elicit  comments 
on  the  public  interest  benefits  and  costs 
of  the  proposed  rule  changes,  in 
accordance  with  the  Commission's 
obligations  under  the  mandate  of 
Section  309  of  the  Communications  Act 
ofl9.34,  47  U.S.C.  309. 

///.  Li^ul  Basis 

The  legal  basis  for  eliciting  comments 
on  these  proposals  to  change  our  rules  is 
found  in  section  4,  303.  and  309  of  the 
Communications  Act.  47  U.S.C.  4.  303. 
309. 

IV.  Description.  Potential  Impact,  and 
Xu  miter  of  Small  Facilities  Affected 

The  proposed  rules  would  apply  to  all 
entities,  inc:luding  small  entities,  who 
seek  authorization  under  Part  21  of  the 
Commission's  rules  to  construct  and 
operate  common  carrier  digital 
termination  systcjms  in  the  Digit.il 
Electronic  Message  Servi^'.  The 
proposed  rules  will  reduce  financial 
burdens  on  such  entities  by:  (a)  Utilizing 
in  certain  situations  random  selection 
procedures  instead  of  hearings  to  select 
from  among  mutually  exclusive 
applications:  and  (b)  by  utilizing  in 
certain  situations  streamlined  p;iper 
hearings  rather  than  formal  hearings. 
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I'  Ri'curdiiti;.  fii'ionl Kof/ji/114  itiicJ 
Olhi'r  Ci>nip!i(iint'  Hcquirt'iitrnts 

I  he  proposid  rules  will  create  no 

.iiiditinn.il  impact. 

17.  Fi'dtTuI  Rulf;s  Which  Ovvrltip. 
Duplicdtf  or  Conflict  with  the  Proposed 
Ridf'S 

There  is  no  overlap,  duplication  or 

conflif:!. 

1 7/  Any  Si}>nificant  Alternative 
Mniinnzin^  Impact  on  Small  Entities 
and  Consistent  with  Stated  Ohjoctives 

There  is  no!  siijnifu.anl  alternative. 

Appendix  B 

Parts  1  and  21  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Reoulatinns  area 
amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURES 

Subpart  E— Complaints,  Applications, 
Tariffs  and  Reports  Involving  Common 
Carriers 

1.  Section  1.821  is  amended  by  adding 
paragraph  (d).  as  follows: 

§  1.821     Scope 

(d]  Uii^ital  Electronic  .Messaj^e  Service. 

2.  Seclitin  1.822(a)  is  revised  to  read  as 
follows: 

§  1.822    General  selection  procedures. 

(a)  .Mutually  exclusive  applirations  for 
permits  and  licenses  in  the  services 
specified  in  §  1.821  may  be  designated 
for  random  selection  according  to  the 
procedures  established  for  each  service. 
Except  as  provided  in  §  1.825  be'ovv. 
following  the  random  selection  the 
Commission  shall  determine  whether 
the  applicant  is  qualified  to  receive  the 
permit  or  license.  If,  after  reviewing  the 
tentative  selectee's  applications  and 
pleadings  properly  fiied  agains!  it.  the 
Commission  determines  that  a 
substantial  and  material  question  of  fact 
exists,  it  shall  designate  the  qualifying 
issiie(s)  for  an  expedited  hearing. 

.3.  A  new  §  1.825  is  added,  to  read  in 
Its  entirety  as  follows: 

§  1.825    Random  selection  procedures  for 
Digital  Electronic  Message  Service. 

|a)  If  there  are  mutually  exclusive 
applications  for  an  initial  permit  or 
license  for  a  digital  termination  system, 
the  Commission  may  use  the  random 
selection  process  to  select  the  permittee 
or  licensee.  Each  such  random  selection 
shall  be  conducted  under  the  direction 
of  the  Office  of  the  Managing  Direi  tor  in 
conjunction  with  the  Office  of  the 


Secretary.  Following  the  random 
selection,  the  Commission  shall 
announce  the  tentative  selectee  and 
shall  proceed  to  award  that  applicant 
the  appropriate  licenses  or  permits. 

(b)  The  Commission  will  designate  for 
random  selection  those  applications  for 
digital  termination  system  permit(s)  or 
licens(!(s)  that  are  mutually  exclusive. 
Only  those  applications  which  are 
otherwise  grantable  in  accordance  with 
the  standards  set  forth  in  §  21.32  (b)(1), 
(b)(4).  and  (b)(5)  of  this  Title,  will  be 
designated  for  random  selection. 

(c)  Petitions  to  deny  applications  for 
digital  termination  system 
authorizations  shall  be  filed  within 
thirty  days  after  the  date  of  public 
notice  announcing  the  acceptance  for 
filing  of  any  such  authorizations  or 
major  amendments  thereto,  and  shall 
meet  all  other  requirements  of  §  21.30  of 
this  Title.  Any  such  petitions  shall  be 
resolved  by  the  Commission  prior  to  or 
concurrent  with  the  desij^nation  for 
random  selection.  I 

PART  21— DOMESTIC  PUBLIC  FIXED 
RADIO  SERVICES 

Subpart  B— Applications  and  Licenses 

4.  Section  21.;):5  is  amended  by 
redesignating  paragraph  (b)  as  new 
paragraph  (c).  and  by  adding  a  new 
paragraph  (b).  to  re.id  as  follows: 

§  21.33    Grants  by  random  selection. 

•         •         •         *         •    I 

(b)  If  an  application  for  an  initial 
permit  or  license  for  a  digital 
termination  system  in  the  Digital 
Electronic  Message  Service  is  mutually 
exclusive  with  another  such  application, 
and  if  the  application  are  otherwise 
grantable  in  accordance  with  the 
conditions  set  forth  in  §  21.32  (b)(1), 
(b](4)  and  (b)(5),  the  applications  may  be 
included  in  the  random  selection 
process  set  forth  in  Part  I.  §§  1.821  et 
seq.  Renewal  applications  shall  not  be 
included  in  a  random  selection  process. 
If  an  identity  of  applicants  have 
mutually  exclusive  applications  in  more 
than  one  service  area,  these  may  be 
consolidated  for  purposes  of  one 
random  selection  procedure. 


Separate  Statement  of  Commissioner 
Henry  M.  Rivera 

Re:  Amendment  of  Parts  1  and  21  of  the 

Commission's  Rules  to  Establish 
Procedures  for  Processing  Mutually 
Exclusive  Applications  for  Digital 
Termination  Systems  m  the  Digital 
Electronic  Message  Service  (CC 
Docket  No.  85-40) 


I  am  steadfast  in  my  belief  th.it  the 
fostering  of  opportunities  for  minority 
ownership  and  participation  in  all 
telecommunications  services  is  worthy 
of  pursuit  by  this  Commission. 
Accordingly,  and  since  we  believe  we 
have  the  authority  to  award  minority 
perferences  here  given  a  sufficient 
record  upon  which  to  act.  Cellular 
Lottery  Order,  49  FR  at  23G37-38,  we 
would  be  remiss  if  we  did  not  solicit 
comments  on  this  matter.  Therefore, 
commenters  should  address  whether  the 
Commission  can  and  should,  pursuant  to 
our  general  authority  under  the  public 
interest  standard  or  other  wise,  use  any 
preferences  in  any  lottery  or  other 
mechanism  used  to  select  a  licensee 
from  among  mutually  exclusive 
applicants.' 

|FR  Hoc.  85-6744  Filed  3-20-85;  8:45  dm) 
BILLING  COOe  6712-01-M 


47CFRPart73 

(MM  Docket  83-8421 

Elimination  of  Unnecessary  Broadcast 
Regulation 

agency:  Federal  Communications 
Commission. 

action:  Proposed  removal  of  rules: 
extension  of  comment  and  reply 
comment  period. 


summary:  The  FCC  is  extending  the 
lime  for  submission  of  comments  and 
reply  comments  in  this  Docket 
concerning  amendment  of  the 
Commission's  rules  to  eliminate  or 
substantially  modify  its  rules  with 
respect  to  Fraudulent  Billing,  Network 
Clipping,  and  Combination  Advertising 
Rates  and  Joint  Sales  Practices.  The 
Commission  has  taken  this  action  in 
order  to  give  all  interested  parties 
additional  opportunity  to  comment  and 
to  assure  a  complete  record  in  this 
proceeding. 

EFFECTIVE  DATE:  Comments  are  now  due 
by  April  29,  1985  and  reply  comments 
are  now  due  by  May  14, 1985. 

address:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  D.C.  20554. 


'  In  formulating  Iheir  comments,  commpnlers 
siiould  be  dware  that  with  the  use  of  compression 
techniques  it  may  be  Ihal  tliese  DTS  faohlies  could 
be  used  for  the  delivery  of  broadcasl-lype  sprvires 
at  some  point  in  the  future.  Of  course,  such  use  of 
these  facijilies  would  require  the  Commission  to 
relhinl<  its  traditional  common  earner  cLissificdliOii 
of  this  service.  Cf.  Second  Report  and  Ordrr  in 
Docket  a()-112  (Multichannel  Multipoint  Distribution 
Service  I.  FCC  84-568,  released  February  1.  1985  50 
FR  5983  (Feb.  13. 1985). 
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FOR  FURTHER  INFORMATION  CONTACT: 

James  A.  Hud^ens.  Offir:e  of  Plans  and 
Policy.  (202)  rv,3-5n40 

SUPPLEMENTARY  INFORMATION: 

C)rcifr  rxtendinj;  Time  for  Filing 
{"ommf'nls  to  Spfor.d  Nritiio  of  l'rono-.i.d 
Rule  Makinj; 

In  the  matter  of  elimination  of  unnecessary 
l)roadcast  regulation;  MM  Docket  83-842. 
Adopted:  March  13. 1985. 
Released:  March  14. 19fl5. 
By  the  Chief.  Mass  Media  Bureau. 

1.  On  )anuary  18, 1985,  the 
Commission  adopted  a  Second Motice  of 

Proposed  Rule  Ma k  I n\^  in  the  above 
entitled  proceeding  (FCC  8,s-20  34600) 
to  consider  the  modification  or 
elimination  of  the  Commission  s  / 

broadcast  rules  and  policies  concerning 
Fraudulent  Billing  and  Network  Clippinc 
(§§  73.1205  and  73.4115)  and  its  policies 
concerning  Combination  Advertising 
Rates  and  Joint  Sales  Practices 


(§  73.4065).  The  Notice  was  released  on 
P'obruary  5, 1985,  with  comments  due  by 
March  29, 1985.  and  reply  comments  due 
by  April  15,  1985. 

2.  On  March  4, 1985,  the  Association 
of  National  Advertisers,  Inc.  (A.NA). 
submitted  a  request  for  extension  of 
lime  for  filing  comments  herein.  The 
petitioner  states  that  it  is  a  trade 
association  representing  approximately 
400  companies  and  that  it  is  interested 
in  filing  comments  because  of  the  impact 
of  the  existing  fraudulent  billing  rule 
upon  national  co-operative  advertising 
on  radio  and  television  stations. 

3.  ANA  requests  an  extension  of  tmie 
"to  April  29  or  May  29"  for  two  reasons: 
(1)  It  states  that  it  needs  such  period  to 
prepare  "thoughtful  and  well-researched 
comments";  and  (2)  it  also  needs  the 
period  to  organize  its  comments  from  its 
400-membcr  organization. 

4.  While  the  Commission  is  interested 
in  expeditiously  completing  this 


proceeding.  v\e  also  are  cognizant  of  the 
importance  of  the  issues  raised  in  the 
Notice  herein  and  wish  to  provide 
sufficient  time  for  parties  to  submit 
comments.  Therefore,  we  shall  extend 
the  time  for  filing  comments  for  thirty 
(30)  days. 

5.  Accordingly,  it  is  ordered  that  the 
time  for  filing  comments  and  replies  to 
comments  ;:i  the  abfv  p-enl:'!pd 
proceeding  is  extended  to  and  m^  i,ic;  r:^ 
April  29,  1985.  for  comments  and  \'  .\ 
14.  1985,  for  reply  comments 

6.  This  action  is  taken  pursuant  tu 
authority  fcjnd  ;,t  section  4{i),  5{d)(i), 
and  303(r)  of  the  Co-r.-'j-.:  ,:':(^ns  Af  c^f 
1934,  as  amended,  and  S  0  .281  of  t.fie 
Commission's  Rules. 

Federal  Communications  Commission. 
)ames  C.  McKinney, 

Chief.  Mass  Media  Bureau. 

'FR  n;)C  85-674.5  Fi'ed  3-2(>-fl,"i,  8:45  am] 
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This   section   of   the   FEDERAL   REGISTER 
contains  documents  ottier  than  mles  or 
proposed   njles   that  are  applicable   to   the 
poWic.   Notices  of  heanngs  and 
investigations,   committee   meetings,   agency 
deasions   and   rulings,   delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Petitions  by  Producing  Firms  for 
Determinations  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance; 
Sylvania  Shoe  Manufacturing  Corp.,  et 
al. 

Petitions  have  been  accepted  for  filing 
from  the  following  firms:  (1)  Sylvania 
Sho.  Manufacturing  Corporation.  350 
South  Street,  McSherrystown, 
Pennsylvania  17344,  producer  of 
footwear  for  men.  women  and  children 
(accepted  January  29.  1985);  (2)  Duftler  A 
Sons.  Inc.,  568  Broadway.  New  York. 
New  York  10012,  producer  of  apparel, 
hat  and  tablecloth  trimmings  (accepted 
January  30.  1985);  (3)  Leegin  Creatine 
Leather  Products.  Inc..  14022  Nelson 
Avenue.  City  of  Industry.  California 
91746.  producer  of  belts,  suspenders, 
wallets,  wristbands  and  keyrint-s 
(accepted  February  5, 1985):  (4)  H. 
Hertzberg  &  Son,  Inc..  P.O.  Box  400. 
Middletown.  New  York  10940.  producer 
of  brushes,  brooms  and  mops  (accepted 
February  7,  1985):  (5)  Weldon  Machine 
Tool,  Inc..  1800  West  King  Street.  York. 
Pennsylvania  17404.  producer  of 
machine  tools  (accepted  February  8. 
1985):  (6)  Christiansen  Systems.  Inc.. 
R.R.  1.  Blomkest,  Minnesota  56216. 
producer  of  agricultural  equipment 
(accepted  February  11,  1985):  (7) 
Coneross  Manufacturing,  Inc,  P.O.  Box 
18.  Richland.  South  Carolina  29675, 
producer  of  women's  blouses  (accepted 
February  11,  1985);  (8)  D  &  W  Suppiv 
Company,  Inc..  1251  East  Olympic 
Boulevard,  Los  Angeles,  California 
90021,  producer  of  lamp  and  electric 
fixture  components  (accepted  February 
20,  1985):  (9)  R.  T.  Mannle,  Inc.,  5160 
North  Parfet,  Wheat  Ridge,  Colorado 
80333.  producer  of  giftware  and  sales 
display  fixtures  (accepted  February  20. 
1985):  (10))  Micro-Trak  Corporation.  620 
Race  Street.  Holyoke.  Massachusetts 


01040,  producer  of  electronic  audio 
equipment  (accepted  February  20. 1985): 
(11)  Waterbury  Buckle  Company,  952 
South  Main  Street,  Waterbury, 
Connecticut  06721,  producer  of  metal 
buckles  and  other  stampings,  wire 
formings  and  die  castings  (accepted 
February  25, 1985):  (12)  Hazlitt 
Vineyards,  Inc.,  P.O.  Box  7.  Hector.  New 
York  14841,  producer  of  grapes  and 
cherries  (accepted  February  25.  1985): 
(13)  Riley  Creek  Lumber  Company,  P.O. 
Box  631.  Laclede.  Idaho  83841,  producer 
of  softwood  lumber  and  logs  (accepted 
February  27,  1985):  (14)  Verne  Q.  Powell 
Flutes,  Inc..  70  Bow  Street,  Arlington, 
Massachusetts  02174.  producer  of  flutes 
and  piccolos  (accepted  K  jrch  1,  1985); 
(15)  Cosco,  Inc..  2525  State  Street, 
Columbus,  Indiana  47201,  producer  of 
juvenile  and  household  furniture, 
housewares  and  bathware  (accepted 
March  6,  1985):  (16)  Artisan  Electronics 
Corporation.  5  Eastmans  Road, 
Parsippany,  New  Jersey  07054,  producer 
of  electronic  musical  instruments,  cable 
and  harness  assemblies  and  industrial 
control  dervices  (accepted  March  6, 
1985):  (17)  Fairfield  Equipment 
Company,  Inc.,  810  Union  Avenue 
Bridgeport,  Connecticut  06607,  producer 
of  machine  tools  (accepted  March  6, 
1985);  (18)  Kennedy  Brothers,  Inc..  11 
Main  Street.  Vergennes.  Vermont  05491. 
producer  of  woodenware  (accepted 
March  6.  1985):  (19)  Essex  Metal 
Products  Company,  Inc.,  6122  Hudson 
Avenue,  West  New  York,  New  Jersey 
07093,  producer  of  belt  buckles, 
suspender  hardware  and  other  metal 
stampings  (accepted  March  7, 1985):  (20) 
Leonard  Corporation,  323  East 
Alleghany,  Philadelphia,  Pennsylvania 
19134,  producer  of  emblems,  badges  and 
decals  (accepted  March  8,  1985);  and 
(21)  Kirby  Manufacturing  Company,  Inc., 
P.O.  Box  8.  McClure.  Pennsylvania 
17841.  producer  of  women's  shirts, 
skirts,  pants,  pajamas,  and  nightgowns, 
and  men's  and  women's  robes  (accepted 
March  8,  1985). 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (Pub.  L.  93-618),  Consquently. 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 


or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Director.  Certification  Division, 
Office  of  Trade  Adjustment  Assistance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC.  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.309,  Trade 
Adjustment  Assistance.  Inasfar  as  this 
notice  involves  petitions  for  the 
determination  of  eligibility  under  the 
Trade  Act  of  1974,  the  requirments  of 
Office  of  Management  and  Budget 
Circular  No.  A-95  regarding  review  by 
clearinghouses  do  not  apply. 
Chdrles  L.  Smith, 

Acting  Director,  Certification  Division.  Office 
of  Trade  Adjustment  Assistance. 
jFR  Doc.  85-6715  Filed  3-20-85;  8:45  am| 

BILUNG  CODE  3510-DR-M 


Automated  Manufacturing  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held  April 
9,  1985.  at  9:30  a.m.,  Herbert  C.  Hoover 
Building,  Room  3708, 14th  Street  and 
Constitution  Avenue  N.W.,  Washington, 
D.C.  The  Committee  advises  the  Office 
of  Export  Administration  with  respect  to 
technical  questions  which  affect  the 
level  of  export  control  applicable  to 
automated  manufacturing  equipment  or 
technology. 

Agenda 

1.  Introduction  of  members  and  guests. 

2.  Opening  remarks  by  the  Chairman. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Invited  presentations  by  members 
of  industry. 

5.  Discussion  of  the  1985  annual  plan. 

6.  Plan  for  achieving  decontrols  of 
lower-end  technology. 

7.  New  Business. 

8.  Action  items  under  way. 

9.  Action  items  due  at  meeting. 
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Executive  Session 

10.  Discussions  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 

related  thereto. 

The  General  Session  will  be  open  to 
the  public  and  a  limited  number  of  seats 
will  be  avaliable.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the  ^ 

Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
1984.  pursuant  to  section  10(d)  of  the 
P'ederal  Advisory  Committee  Act.  as 
amended  by  section  5(c)  of  the 
Government  In  The  Sunshine  Act.  Pub.L. 
94-409,  that  the  matters  to  be  discussed 
in  the  Executive  Session  should  be 
exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  uf  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628. 
U.S.  Department  of  Commerc;e. 
telephone:  (202)  377-^217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Cornejo  (202)  377- 
2583. 

Dated:  March  18.  1985. 
Milton  M.  Baltas, 

Director  of  Technical  Programs,  Office  of 
Export  Administration. 
|FR  Doc.  65-6713  Filed  3-20-85;  8:45  am] 

BILLING  CODE  3S10-DT-M 


Semiconductor  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

SUMMARY:  The  Semiconductor  Te(  hr.ical 
Advisory  Committee  was  initiallv 
established  on  January  3.  1973.  and 
rechartered  on  January  5. 1981  in 
accordance  with  the  Export 
Administration  Act  of  1979  and  the 
Federal  Advisory  Committee  Act. 
TIME  AND  place:  April  10.  1985  at  9:30 
a.m..  Herbert  C.  Hoover  Building.  Room 
3407,  14th  Street  and  Constitution  Ave. 
N'.VV..  Washington.  D.C. 

Agenda  General  Session 

1.  Opening  remarks  by  the  Chairman. 


2.  Introduction  of  new  TAG  members. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Discussion  of  current  export  control 
problems  for  industry: 

a.  Current  regulatory  problems; 
specific  cases. 

b.  Identified  area. 

5.  Old  committee  business. 

6.  New  committee  business 

7.  Action  items  underway. 

8.  Action  items  due  at  next  meeting. 

Executive  Session 

9.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

Public  Participation 

The  General  Session  will  be  open  to 
the  public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  A  .Notice 

of  Determination  to  close  meeting  or 
portions  of  meetings  of  the  Committee  to 
the  pubhc  on  the  basis  of  5  U.S.C. 
552(c)(1)  was  approved  on  February  6. 
1984.  in  accordance  with  the  Federal 
Advisory  Committee  Act,  A  copy  of  the 
Notice  is  available  for  public  inspection 
and  copying  in  the  Central  Reference 
and  Records  Inspection  Facility.  Room 
6628.  U.S.  Department  of  Commerce, 
(202)  377-1217. 

\  For  further  information  or  copies  of 
ftie  minutes  contact  Margaret  A. 
Cornejo,  (202)  377-2583. 

Dated:  March  18,  1985. 
Milton  M.  Baltas, 

Director.  Technical  Programs  Staff .  Office  of 

Export  Administration. 

|FR  Doc.  85-6714  Filed  3-20-85:  8:45  am] 

BiLLiNG  CODE  3510-OT-M 


Transportation  and  Related  Test 
Equipment  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Test  Equipment  Technical 
Advisory  Committee  will  be  held  April 
12.  1985."at  9:30  a.m..  Herbert  C.  Hoover 
Building.  Room  3708.  14th  Street  and 
Constitution  Avenue  N.W..  Washington, 
•DC. 

The  Committee  advises  the  Office  of 
Export  Administration  with  respect  to 
technical  questions  which  affect  the 
level  of  export  controls  applicable  to 


transportation  and  related  equipment  or 
technology. 

-Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Industry  participation  requested  in 
the  area  of  marine  and  undersea 
vehicles  and  technolog\ 

4.  Subcom.mittee  formation. 

5.  Selection  of  subcommittee 
chairmen. 

Executive  Session 

6  Discussions  of  matters  properly 
clrt.ssified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  will  be  open  to 
the  public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  19. 
"i^as.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Go\  ernment  In  The  Sunshine  Act,  Pub. 
L.  94-^09.  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628, 
US  Department  of  Commerce. 
telephone:  (202)  377^217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Cornejo  (202)  377- 
2583. 

Dated;  March  18.  1985. 

Milton  M.  Baltas, 

Director.  Technical  Programs  Staff  Office  of 
Export  Administration. 
jFR  Doc  85-6-12  Filed  3-20-85;  8:45  am| 
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National  Oceanic  and  Atmospheric 
Administration 

Pacific  Coast  Groundfish  Fishery 

Correction 

In  FR  Doc.  85-6023  published  on  page 
10290  in  the  issue  of  Thursday.  March 
14, 1985,  appeared  in  the  Proposed  Rules 
section:  however,  it  should  have 
appeared  in  the  notices  section. 

BILLING  COOE  1SOS-01-M 
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COIMiyilTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Requesting  Public  Comment  on 
Bilateral  Textile  Consultations  with 
Bangladesh  on  Category  340 

March  15.  14«.t 

On  February  28,  1985,  the  United 
States  Government,  under  Article  3  of 
the  Arrangement  Regarding 
International  Trade  in  Textiles, 
requested  the  Government  of 
Bangladesh  to  enter  info  consultations 
concerning  exports  to  the  United  States 
of  men's  and  boys'  woven  cotton  shirts 
in  Category  340,  produced  or 
manufactured  in  Bangladesh. 

The  purpose  of  this  notice  is  to  advise 
Inpt   if  nn  solution  is  aoroor^  ■jnrtn  in 
consultations  with  Bangladesh,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
men's  and  boys'  woven  cotton  shirts  in 
Category  340,  produced  or  manufactured 
in  Bangladesh  and  exported  to  the 
United  States  during  the  twelve-month 
period  which  began  on  February  28,  1985 
and  extends  through  February  27, 1986 
at  a  level  of  212,011  dozen. 

A  summary  market  statement  follows 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  340,  is  invited 
to  submit  such  comments  or  information 
in  ten  copies  to  Mr.  Walter  C.  Lenahan, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20230.  Because  the  exact  timing  of 
the  consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  US.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  N'W., 
Washington,  DC.  and  may  be  obtained 
upon  written  request. 


Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Bangladesh— Marlcet  Statement 

Category  340:  Men  s  and  Boy's  Woven  Cotton 
Shirts  I 

February  1985. 

U.S.  imports  of  Category  340  from 
Bangladesh  increased  506%  in  1984  to  over 
253.000  dozen.  The  1983  level  of  42,000  dozen 
was  up  85%  from  1982.  An  examination  of 
this  category's  growth  by  TSUSA  Numbers 
shows  a  disturbing  and  disruptive  pattern. 

From  a  very  low  level  of  22.600  dozen  in 
1982.  Bangladesh  has  spread  its  increase  in 
Category  340  imports  over  a  major  portion  of 
the  TSUSA  Numbers.  Their  exporting  pattern 
shows  in  that  the  first  year  they  enter  a  small 
a.T.ount  under  a  TSUSA  Number;  their  entries 
grow  exponentially  the  second  year:  and  by 
year  three,  they  reach  a  high  level  far  above 
that  of  normal,  controlled  growth.  In  1984, 
imports  under  four  TSUSA  Numbers 
dominated,  with  7Z%  of  total  Category  340 
imports,  and  all  but  one  of  them  had  virtually 
no  imports  in  1982.  These  were  TSUSA  Nos. 
379.5545.  mens  cotton  yarn  dyed  sporl  shirts; 
379.5550.  mens  cotton  sport  shirts;  379.5565, 
boys'  cotton  sport  shirts:  and.  383.4720. 
infants  cotton  sport  shirts. 

The  1983  ratio  of  imports  to  production 
increased  to  an  estimated  160%.  The  1984 
ratio  was  nearly  double  that  of  1979. 

(FR  Doc.  85-6710  Filed  3-20-85;  6:45  am] 
BILUNG  COOE  3S10-OR-M  | 

Adjusting  the  Import  Restraint  Levels 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  Brazil 

March  15.  1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3,  1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  March  21, 
1985.  For  further  information  contact 
lames  Nader,  International  Trade 
Specialist  (202)  377-4212i 

Background  i 

A  CITA  directive  dated  March  28, 
1984  (49  FR  13064)  established  restraint 


limits  for  certain  specified  categories  of 
cotton  and  man-made  fiber  textiles  and 
textile  products,  including  Category  361 
(sheets),  produced  or  manufactured  in 
Brazil  and  exported  during  the 
agreement  year  which  began  on  April  1, 
1984  and  extends  through  March  31, 
1985.  Under  the  terms  of  the  Bilateral 
Cotton  and  Man-Made  Fiber  Textile 
Agreement  of  March  31.  1982,  as 
amended,  between  the  Governments  of 
the  United  States  and  the  Federative 
Republic  of  Brazil,  and  at  the  request  of 
the  Government  of  the  Federative 
Republic  of  Brazil,  the  Government  of 
the  United  States  has  agreed  to  increase 
the  consultation  level  for  Category  361 
from  290,323  numbers  to  362,903 
numbers  for  the  current  agreement  year. 
The  letter  to  the  Commissioner  of 
Customs  which  follows  this  notice 
further  amends  the  March  23, 1984 
directive  to  increase  this  level. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13,  1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607).  December  30,  1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28,  1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9,  1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  15,  1985. 

Commissioner  of  Customs,  Department 

of  the  Treasury,  Washington,  D.C. 

20229. 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  March  28.  1984,  which 
established  import  restraint  limits  for  certain 
categories  of  cotton  and  man-made  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  Brazil  and  exported  during 
the  twelve-month  period  which  began  on 
April  1, 1984. 

Effective  on  March  21, 1985.  the  directive  of 
March  28,  1984  is  hereby  further  amended  to 
include  an  adjusted  restraint  level  of  362,903 
numbers  '  for  cotton  textile  products  in 
Category  361. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 


'  In  level  has  not  been  adjusted  to  account  for  any 
imports  exported  after  March  31, 1984. 
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Sincerely, 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Afireements. 
llRDnr    HS4,7Ti  I'lUd  3-20-fi5:  8:45  am| 

BILLING  CODE  3510-OB-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Advisory  Committee  on' 
Women  in  the  Services  (DACOWITS); 
Meeting 

action:  Notice  of  meeting. 

summary:  Pursuant  to  PuIi.  L  92-463, 
notice  is  heretiy  given  of  a  forthcoming 
meeting  of  the  Defense  Advisory 
Committee  on  Women  m  the  Services 
(DACOWITS).  The  purpose  of  the 
DACOWITS  is  to  assist  and  advise  the 
Secretary  of  Defense  cm  matters  relating 
to  women  in  the  Services.  The 
Committee  meets  aemiannually. 

date:  April  21-25. 1985  (Detailed  agenda 

follows). 

ADDRESS:  Springfield  Hilton  Hotel.  0550 
Loisdale  Road.^pringfield,  Virginia 
unless  otherwise  noted  in  detailed 
agenda. 

Agenda 

Sessions  will  be  conducted  daily  as 
indicated  and  will  be  open  to  the  public. 
The  agenda  will  include  the  following 
meetings  and  discussions: 

Stimlay.  21  April  1985—Spnnfifield 
Hilton 

11.00  a.m.^rOO  p.m..  Registration 
11:00  a.m.-12:00  noon.  Executive 

Committee  Meeting 
12:00  noon-l:30  p.m. "Get  Acquainted" 

Luncheon  (DACOWITS)  Members 

Only) 

MilRep  Luncheon  (MilRtps  and 
Liaison  Officers  Only) 
1:30  p.m.-2:30  p.m.,  Chair's  Orientation 

and  Procedural  Session 
2:30  p.m.^:30  p.m..  Overview  of  OSD 

and  the  Military  Services 
4:30  p.m.-5:30  p.m..  Subcommittee 

Meetings 
6:00  p.m.-7:00  p.m..  Old  Guard  Retreat, 

Parade  Field — Ft.  Myer 
7:00  p.m.-8:30  p.m..  "No  Host"  Social 

Buffet,  Officers'  Club— Ft,  Myer 
9:00  p.m.  New  Members  Meeting 

Monday.  22  April  1985~Sprinf: field 
Hilton 

8:00  a,m,-8:30  a.m..  Official  Opening. 

Pentagon  Auditorium — Room  5A1070 
8:40  a.m.-9:10  a.m..  Official  Coffee, 

Military  Women's  Corridor — Pentagon 


9:30  a.m.-10:30  a.m..  AF  Force 

Composition  Study  Briefing.  Pentagon 

Auditorium — Room  5A1070 
10:30  a.m.-ll:15  a.m.,  Marine  Women 

Officer  Assignment.  Classification  & 

Deployment,  Policies  Briefing, 

Pentagon  Auditorium — Room  5A1070 
12:00  noon— 1:30  p.m..  Official 

Department  of  Defense  Luncheon  (By 

invitation  only) 
1:45  p.m.-3;15  p.m..  Women  in  the 

Reserves  Briefing 
3:15  p.m.-3:45  p.m..  Direc  1  Combat 

Probability  Coding  (DCPC)  and  the 

Army  National  Guard  Briefings 
4:00  p.m.-5:45  p.m..  Subcommittee 

Meetings 
7:00  p.m,-10:30  p.m.,  Official  Department 

of  Defense  Reception  and  Dinner  (By 

invitation  only).  Officers,  Club — Ft. 

McNair 

Tuesduy,  23  April  1985 

7:00  a.m.-10:30  p.m..  Field  Trip  to  the 
United  States  Military  Academy, 
West  Point.  New  York  (By  invitation 
only) 

Wednesday.  24.  1985— Springfield 

Hilton 

8:00  a.m.-10:00  a.m..  Pre-  &  Post- 
Enlistment  Career  Counseling  Briefing 

10:30  a.m.-ll:30  a.m..  Strategic  Defense 
Initiative  &  High  Technology  Briefings 

11:30  a.m.-l:30  p.m.,  "No-Host" 
Luncheon  (Base  Visit  Reports) 

1:30  p.m. — 2:40  p.m..  Inspectors  General 
Reports  on  Anti-Discrimination 

2:40  p.m. — 3:10  p.m..  Presentations  by 
Members  of  the  Public 

3:10  p.m. — 7:00  p.m..  Subcommittee 
Meetings 

Subcommittee  1  &  2— WITA  Briefing 
Subcommittee  3 — Army  Exist  Survey 
Briefing 

Thursday.  25  April  1985— Springfield 
Hilton 

8:00  a.m. — 11:00  a.m..  General  Business 

Session,  Adjournment 
11:00  a.m.— 12:00  noon.  Executive 

Committee  Meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Ma!":;^..  I,  Brc'wn,  P,\i[:utive 
Secretary,  DACOWITS.  OASD 
(Manpower.  Installations  and  Logistics), 
The  Pentagon,  Room  3D769. 
Washington,  D.C,  20301^000:  telephone 
(202)  697-2122. 

SUPPLEMENTARY  INFORMATION:  The 

iuliowing  rules  and  regulations  will 
govern  the  participation  by  memtiers  of 
the  public  at  the  meeting: 

(1)  Members  of  the  public  will  not  be 
permitted  to  attend  the  Official 
Department  of  Defense  Luncheon  or 
Dinner. 


(2)  All  business  sessions,  to  include 
the  Executive  Committee  Meetings,  will 
be  open  to  the  public. 

(3)  Interested  persons  may  submit  a 
written  statement  and/or  make  an  oral 
presentation  for  consideration  by  the 
Committee  during  the  meeting. 

(4)  Persons  desiring  to  make  an  oral 
presentation  or  submit  a  written 
statement  to  the  Committee  must  notify 
the  point  of  contact  listed  above  no  later 
than  March  29. 1985. 

(5)  Length  and  number  of  oral 
presentations  to  be  made  will  depend  on 
the  number  of  requests  received  from 
the  members  of  the  public. 

(6)  Oral  presentations  by  members  of 
the  public  will  be  permitted  only  from 
2:40  p.m.  to  3:10  p.m.  on  Wednesday.  24 
April  1985,  before  the  full  Committee. 

(7)  Each  person  desiring  to  make  an 
oral  presentation  or  submit  a  vvritttn 
statement  must  provide  the  DACOWITS 
Executive  Secretariat  with  a  copy  of  the 
presentation  or  60  copies  of  the 
statement  by  29  March  1985. 

(8)  Persons  submitting  a  written 
statement  only  for  inclusion  in  the 
minutes  of  the  meeting  must  submit  one 
(1)  copy  either  before  or  during  the 
meeting  or  within  five  (5)  days  after  the 
close  of  the  meeting. 

(9)  Other  new  items  from  members  of 
the  public  may  be  presented  in  writing 
to  any  D.\COWnS  member  for 
transmittal  to  the  DACOWITS  Chair  or    ' 
Executive  Secretary  to  consider,  as 
feasible. 

(10)  Members  of  the  public  will  not  be 
permitted  to  enter  into  oral  discussion 
conducted  by  the  Committee  members 
at  any  of  the  sessions;  however,  they 
will  be  permitted  to  reply  to  questions 
directed  to  them  by  the  members  of  the 
Committee. 

(11)  Members  of  the  public  will  be 
permitted  to  orally  question  the 
scheduled  speakers  if  recognized  by  the 
Chair  and  if  time  allows  after  the  official 
participants  have  asked  questions  and/ 
or  made  comments. 

(12)  Questions  from  the  public  will  not 
be  accepted  during  the  Subcommittee 
Sessions,  the  Executive  Committee 
Meetings,  or  the  Business  Session  on 
Thursday.  25  April  1985. 

Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
March  15. 1985. 

|FR  Doc.  85-6708  Filed  3-20-8.=^;  8:45  am) 
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Department  of  ttie  Navy 

Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee,  SLCM 
Defense  Task  Force;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Cummittee  Act  (5 
U.S.C.  App).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
E.xecutive  Panel  Advisory  Committee 
SLCM  Defense  Task  Force  will  meet 
April  16-17.  1985,  from  9  a.m.  to  5  p.m. 
each  day,  at  20tK)  North  Beauregard 
Street,  Alexandria.  Virginia.  All  sessions 
will  be  closed  to  the  public. 

The  purpjse  of  this  meeting  is  to 
review  techiiolo'^ical  aspects  of  cruise 
missile  defep..se.  The  entire  agenda  for 
the  meeting  vmII  consist  of  discussions 
of  key  issues  r'  tj.yrding  the  Navy's 
policy  and  tech.nical  responses  to  Soviet 
SLCM  deployments  and  related 
intelligence.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is.  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b{c)(l)  of  title  5, 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Thomas 
E.  Arnold,  Executive  Secretary  of  the 
CNO  Executive  Panel  Advisory 
Committee.  2000  North  Beauregard 
Street.  Room  392,  Alexandria.  Virginia 
22311.  Phone  (703)  756-1205. 

nntpd  M.irch  1,5.  1985 
William  F.  Roos.  Jr., 

l.iru'rnant.  /ACC.  U.S.  Saval Reserve  Federal 

Rf\i I ■^'.pr Liaison  Officer. 

|FR  Doc.  85-6728  Filed  3-20-65;  8:45  am] 

BILLING  CODE  3aiO-AE-M 


National  Environmental  Policy  Act 
Record  of  Decision  To  Homeport  a 
Surface  Action  Group  (SAG)  at  ttie 
Stapleton-Fort  Wadswortti  Complex; 
Staten  Island,  NY 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500).  the  U.S.  Navy 
announces  its  decision  to  construct, 
homeport  and  operate  a  Battleship 
Surface  Action  Group  (SAG)  at  the 
Stapleton-Fort  VVadsworth  Complex. 
Staten  Island,  .New  York. 

Staten  Island  is  to  be  the  homeport  for 
the  battleship  IOWA,  one  cruiser,  three 


destroyers,  and  two  fast  frigates  making 
up  the  seven  initial  ships  of  the  SAG. 
Present  plans  are  for  the  ships  to  be 
berthed  at  the  Stapleton  waterfront  with 
auxiliary  watercraft  sheltered  in  a 
mooring  basin  near  the  berths.  To 
accommodate  the  S.-\G  the  Navy  will 
construct  a  new  bulkhead,  requiring 
approximately  6.2  acres  of  fill,  and 
dredge  to  a  maximum  45  feet  below 
mean  low  water  for  the  battleship.  On 
adjacent  uplands  of  about  36  acres  the 
Navy  will  construct  those  facilities  that 
are  essential  to  SAG  operations  such  as 
a  ship  repair  and  maintenance  facility, 
warehousing,  outdoor  storage,  steam 
generating  plant  and  a  waterfront 
operations  center.  At  Fort  VVadsworth, 
situated  some  one  and  one  quarter  miles 
south  of  the  waterfront  area,  the  Navy 
will  house,  in  a  combination  of  existing 
and  new  construction,  its  administrative 
and  public  works  activities,  additional 
storage,  and  activities  that  support 
personnel  as  recreation,  medical  and 
dental  clinics  and  retail  provisioning. 
The  homeport  will  involve  some  4500+ 
military  personnel  and  about  inoo 
civilians. 

The  Navy  filed  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the 
proposed  action  on  October  26. 1984.  A 
series  of  public  hearings  were  held 
subsequently  in  Staten  Island, 
Manhattan  and  in  New  Jersey.  At  the 
hearings  the  single  issue  of  controversy 
was  the  lack  of  any  documentation 
concerning  the  perceived  presence  of 
nuclear  weapons,  and  the  impacts  that 
would  be  associated  with  any 
"accident"  involving  nuclear  weapons. 
The  majority  of  comments  on  the  DEIS 
also  addressed  the  nuclear  weapons 
issue.  As  noted  in  the  DEIS  and 
repeated  in  the  Final  EIS  (FEIS)  filed  on 
February  8. 1985,  the  Navy  maintains 
that  if  will  neither  confirm  or  deny  the 
presence  of  nuclear  weapons  at  any 
specific  \oca^i*ff\.  The  U.  S.  Supreme 
Court  has  recognized  this  position  as  a 
valid  security  measure  to  protect 
nuclear  weapons  and  has  held  that  the 
Navy  need  not  jeopardize  this  protection 
by  disclosing  the  associated  impacts  of 
their  presence  in  an  Environmental 
Impact  Statement.  Other  concerns 
raised  and  addressed  in  the  FEIS  were 
the  relationship  of  the  homeport  site  to 
the  Gateway  National  Recreation  Area. 
traffic  and  congestion  in  Stapleton 
resulting  from  the  Navy's  presence, 
potential  toxicity  and  disposal  of 
dredged  material,  the  fiscal  impacts  of 
the  homeport  versus  economic  benefits, 
air  pollution,  crime,  compatibility  of  the 
homeport  with  the  surrounding  area,  the 
need  to  communicate  with  the  city  as 
the  action  progresses. 


In  selecting  a  site  for  Northeast 
homeporfing  the  Navy  examined  the 
Brooklyn  Army  Terminal,  Bayonne 
Military  Ocean  Terminal.  South  Boston 
Army  Base.  MA,  Quonset  Point/ 
Davisville.  RI.  and  the  complex  at  Staten 
Island  as  potential  locations.  Based  on 
multiple  impact  factors  which  included 
population,  housing,  economic,  aquatic 
ecology,  terrestrial  ecology,  land  use. 
community  facilities,  transportation, 
energy,  air  quality,  asthetics  and  others 
the  Stapleton-Fort  VVadsworth  complex 
was  selected  as  the  Navy's  preferred 
alternative.  The  Boston  Army  Base  and 
various  configurations  at  Quonset  Point/ 
Davisville  were  also  considered  as 
feasible  locations  for  homeporfing  and 
were  developed  in  the  Environmental 
Impact  Statements  produced.  The  no- 
action  alternative  was  defined  as 
maintaining  the  Battleship  IOWA  at  the 
Norfolk,  VA  Naval  Station  and  leaving 
other  SAG  vessels  at  their  current 
homeport  locations,  thereby  depriving 
their  use  as  a  coordinated  force. 

Staten  Island  was  selected  as  the  site 
offering  the  best  combination  of  overall 
operational  characteristics.  Berthing  is 
easily  accommodated,  with  immediate 
access  to  an  approach  channel  and 
adequate  maneuvering  space.  Excellent 
marine  services  are  available  as  well  as 
access  to  other  goods  and  supplies.  Land 
is  availible  for  construction  of  required 
shoreside  facilities  and  personnel 
services  can  be  accommodated  in  an 
area  that  is  both  separate  and  pleasing 
from  an  asethetic  standpoint.  From  a 
strictly  natural  environmental 
standpoint  the  homeporting  action  is 
considered  to  cause  equal  or  less  of  an 
overall  impact  than  at  either  of  the 
alternatives  considered. 

Constructing  the  homeport  at  the 
Stapleton  site  will  eliminate  6.5  acres  of 
aquatic  habitat  and  require  about  65 
acres  of  harbor  bottom  to  be  dredged. 
Navy  use  will  preclude  any  alternative 
land  use  or  uses.  Some  additional 
burdens  will  be  placed  on  community 
services  as  the  result  of  the  homeporting 
action.  New  activities  at  Fort 
Wadsworth  may  impact  historic 
structures  and  archeological  resources 
and  may  affect  prior  plans  and 
specifications  for  Gateway  Park. 
Existing  traffic  loads  and  patterns  will 
be  impacted,  background  noise  will  be 
increased  and  the  visual  character  of  the 
area  will  change.  Mitigating  measures 
noted  are  possible  to  offset  some  of  the 
impacts  identified. 

The  Navy  believes  that  there  are  no 
outstanding  issues  to  be  resolved  with 
respect  to  this  project.  Some  of  them 
mitigation  measures  require  continued 
coordination  between  the  Navy  and 
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cognizant  New  York  agencies  and 
representatives  to  effect  implementation 
of  the  homeporting  action  and  such 
coordination  is  expected  to  occur. 

Drtled:  March  14.  19«5. 
Everett  PyatI, 

Assistant  Secretary  of  the  Navy  (Shipbuildinf: 

and  Logistics). 

|FR  Dor.  85-6729  Filed  3  20-85:  8:45  «n.| 

BtLUNG  CODE  3S10-AE-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 

Collection  Requests. 

summary:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Riduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  22. 
1985. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW.,  Room 
3208,  New  Executive  Office  Building. 
Washington,  D.C.  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addre.ssed 
to  Margaret  B.  Webster,  Department  of 
Education.  400  Maryland  Avenue.  SW., 
Room  4074,  Switzer  Building. 
Washington.  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  B.  Webster  (202)  42&-7304. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1P80  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 


following:  (1)  Type  of  rev  iew  requested, 
e.g..  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection:  (5)  The  affected  public;  (6) 
Reporting  burden:  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 
OMB  in\ites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Drtted:  March  :9  1485. 
Linda  M.  Combs, 
Deputy  Under  Secretary  for  Manogement. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Re\  lew  Requested:  New 

Title:  Fast  Response  Survey  System.  The 

Use  of  Volunteers  in  Adult  Literacy 

Programs 
Agency  Form  Num.ber:  ED  2379-22 
Frequency:  Nonrecurring 
Affected  Public:  State  or  local 

governments;  Non-profit  institutions 
Reporting  Burden:  Responses:  750; 

Burden  Hours:  250 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours;  0 

Abstract:  The  Adult  Literacy  Initiative 
'  Task  Force  needs  information  on  the 
use,  training  and  barriers  to  the  use  of 
volunteers  in  adult  literacy  programs. 
This  study  will  survey  organizations 
performing  adult  literacy  programs  to 
gather  this  information.  The  Task  Force 
will  use  this  information  to  implement 
the  Federal  Employee  Literacy  Training 
program  (FELT)  and  other  national 
efforts  to  reduce  illiteracy  among  adults. 
Type  of  Review  Requested: 

Reinstatement 
Title;  Statistics  of  Public  and  Private 

School  Libraries  1984-85 
Agency  Form  Number:  ED  2413 
Frequency:  Quadrennial 
Affected  Public:  State  or  local 

government;  Non-profit  institutions 
Reporting  Burden:  Responses:  4,500; 

Burden  Hours  3,600 
Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours;  0 

Abstract:  The  latest  national  data  on 
school  libraries  are  more  than  six  years 
old  and  do  not  cover  private  schools  or 
the  use  of  technology  in  school  libraries. 
This  survey  will  sample  public  and 
private  elementary  &  secondary  schools 
to  provide  basis  for  planning,  policy 
decisions  and  program  administration. 
Type  of  Review  Requested:  New 
Title:  Survey  of  Library  Networks  1984 
Agency  Form  Number;  G50-5P 
Frequency:  Quadrennial 
.•\ffected  Public;  State  or  local 

governments;  .Non-profit  institutions 
Reporting  Burden:  Responses:  1,500; 

Burden  Hours:  750 


Recordkeeping  Burden:  Recordkeepers: 

0;  Burden  Hours;  0 

Abstract:  A  survey  of  formal  library 
networks  and  cooperatvie  organizations 
will  he  conducted  to  determine  the 
amount  of  growth  in  networking  through 
these  organizations  and  the  effect  new 
technology  has  had  on  this  growth.  T^e 
survey  will  also  assess  what  impact 
networking  has  on  libraries. 

\VK  Doc.  85-6739  Filed  3-20-85:  8:45  amj 
BILUNG  CODE  4000- 1-M 


DEPARTMENT  OF  ENERGY 

Econonfiic  Regulatory  Administration 

I  ERA  Docket  No.  8S-0S-NGI 

Czar  Resources  Inc.;  Application  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Department  of  Energy. 
ACTION:  .Notice  of  application  for 
authorization  to  import  natural  gas  from 
Canada:  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  contained  in  the 
Notice  of  Application  which  was 
published  March  18.  1985  (50  FR  10835). 
FOR  FURTHER  INFORMATION  CONTACT: 
P.  ).  Fleming  Natural  Gas  Division. 
Office  of  Fuels  Programs.  (202)  252-4819. 
Accordingly,  the  Natural  Gas  Division 
is  correcting  63.000  Mcf  per  day  to  6.300 
Mcf  per  day  wherever  it  appears. 

Issued  in  Washingtoa  D.C.  on  March  18. 
1985. 

]ame$  W.  Workman, 

Director.  Office  of  Fuels  Programs.  Economic 

Regulatory  .'\drninistration. 

[FR  Doc.  85-6837  Filed  1-20-85;  8:45  amj 

BILUNG  CODE  *4SO-01-M 


Application  by  Vermont  Electric 
Transmission  Co.  To  Amend  the 
Presidential  Permit  Issued  in  Docket 
PP-76 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  application  to  amend 
the  Presidential  permit  in  Docket  PP-76; 
Vermont  Electric  Transmission 
Company. 

summary:  Vermont  Electric 
Transmission  Company  (VETCO)  has 
petitioned  the  Economic  Regulatory 
Administration  (ERA)  to  amend  the 
Presidential  permit  issued  in  Docket  PP- 
76  and  grant  it  permission  to:  (11 
Operate  the  international 
interconnection  authorized  therein  at  a 
nominal  power  level  of  2000  megawatts 
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(MVV):  [2]  extend  Ihe  previously 
.nilhorized  ±450  kiiovolt  (kV)  dc 
trdnsmission  line  south  through  New 
Hampshire  to  a  location  in  nnrthcentral 
Massuchusetts:  (3)  construct  an  1800 
MW  dr/cic  converter  at  the  new 
terminus  in  Massachusetts:  and  (4) 
construct  two  new  345  kV  transmission 
lines  to  reinforce  the  e.xisting  ac 
transmission  system. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  ).  Como,  Coal  and  Electricity 
Divi,',ion.  Office  of  Fuels  Programs," 
Economic  Regulatory  Administration. 
Department  of  Energy.  Forrestal 
Building,  Room  GA-033.  1000 
Independence  Avenue.  SVV.. 
Wastimgton.  DC.  205HS.  (202)  252- 
5935 

Lise  Courtney  M.  Howe,  Internationa] 
Trade  and  Emergency  Preparedness, 
Office  of  General  Counsel. 
Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington.  DC.  20585.  (202)  2,52- 
2WX) 

SUPPLEMENTARY  INFORMATION:  in  March 
1983,  the  member  utilities  of  the  New 
England  Power  Pool  (NEPOOL)  entered 
into  a  formal  agreement  with  Hydro- 
Quebec  to  purchase  33  billion  KWH  of 
surplus  hydroelectric  energy  over  an 
eleven-year  period  beginning  in  1986.  To 
provide  a  means  for  delivering  this 
energy,  the  construction  of  certain 
facilities  was  proposed,  these  facilities, 
referred  to  as  Phase  I.  included;  (1)  A 
±450  kV  dc  transmission  line  extending 
from  the  U.S. -Canadian  international 
border  in  the  town  of  Norton,  Vermont 
to  a  site  adjacent  to  the  existing 
Comerford  generating  station  in  the 
town  of  .Monroe,  .New  Hampshire,  and 
(2)  a  dc/ac  converter  terminal  at  the 
terminus  of  the  dc  transmission  Ime.  On 
April  5.  1984.  ERA  issued  a  Presidential 
permit  to  VETCO  in  DockefPP-76 
authorizing  the  construction,  connection. 
operation  and  maintenance  of  these 
facilities. 

The  Phase  I  facilities  are  currently 
under  construction.  The  Phase  I 
converter  terminal  was  designed  with  a 
capacity  of  690  MW  to  match  the 
capability  of  the  New  England  ac 
transmission  system  to  absorb  power 
delivered  to  Monroe.  .New  Hampshire. 
The  ±450  kV  dc  line  was  designed  with 
the  capability  to  transmit  additional 
power  should  further  contracts  with 
Hydro-Quebec  be  deemed  desirable. 

Subsequent  to  the  issuance  of 
Presidential  permit  PP-76.  NEPOOL 
concluded  that  additional  purchases  of 
hydroelectric  energy  would  be  desirable. 
In  this  connection,  NEPOOL.  on  behalf 
of  its  member  utilities,  has  recently 
reached  an  agreement  in  principle  with 


Hydro-Quebec  for  the  purchase  of  an 
additional  70  billion  KWH  of  energy 
over  a  ten-year  pericxi  currently 
scheduled  to  begin  in  1990.  In  order  to 
accept  delivery  of  this  additional 
hydroelectric  energy,  it  will  be 
necessary  for  the  international 
interconnection  authorized  in 
Presidential  permit  PP-76  to  operate  at 
power  levels  above  those  authorized 
therein.  In  addition,  it  will  be  necessary 
to  construct  certain  new  facilities  to 
transmit  this  additional  hydroelectric 
energy  to  load  centers  in  central  New 
England.  Consequentlv.  on  March  4, 
1985,  VETCO  applied  "to  ERA  to  amend 
the  Presidential  permit  in  Docket  PP-76, 
authorizing  an  increase  in  the  nominal 
operating  level  of  the  previously 
permitted  facilities  and  the  construction 
of  certain  new  facilities  required  to 
implement  the  new  energy  purchase 
agreement  with  Hydro-Quebec. 

The  proposed  new  facilities,  referred 
to  as  Phase  II,  consist  of  three  principal 
elements.  The  first  element  is  the 
extension  of  the  ±450  kV  dc 
transmission  line  predominantly  along 
an  existing  transmission  corridor 
between  the  town  of  Monroe,  New 
Hampshire  and  the  town  of  Groton, 
Massachusetts,  a  distance  of 
approximately  133.1  miles.  The  second 
element  is  the  construction  of  an  1800 
MVV  dc/ac  converter  terminal  at  the 
terminus  of  the  proposed  dc  line  on  a 
site  straddling  the  town  line  between 
Groton  and  Ayer.  Massachusetts, 
adjacent  to  an  existing  345  kV  ac 
substation.  The  third  element  is  the 
construction  of  two  new  345  kV  ac 
transmission  lines  whith  a  combined 
length  of  51.8  miles  along  existing 
transmission  corridors.  These  new 
transmission  lines  are  needed  to 
reinforce  the  existing  New  England  345 
kV  ac  transmission  system.  In  addition 
to  these  principal  elements,  other 
miscellaneous  new  facilities,  such  as  a 
communication  system  and  a  grounding 
system,  would  be  required  to  assure 
successful  operation  of  the  Phase  II 
facilities. 

The  Phase  II  agreement  which  has 
been  negotiated  between  NEPOOL  and 
Hydro-Quebec  provides  for  the 
guaranteed  delivery  of  7  billion  KWH  of 
energy  per  year  over  the  10-year  term  of 
the  agreement.  This  energy  is  in  addition 
to  3  billion  KWH  of  energy  per  year 
expected  to  be  delivered  under  the 
Phase  I  agreement  with  Hydro-Quebec. 

The  pricing  provisions  which  have 
been  negotiated  as  part  of  the  Phase  II 
agreement  provide,  in  effect,  that  for  the 
first  five  years  of  the  contract.  New 
England  utilities  will  buy  energy  from 
Hydro-Quebec  at  a  price  that  is 
approximately  80  percent  of  the  average 


New  England  cost  per  kilowatt-hour  for 
electricity  generated  by  fossil-fueled 
units  in  the  year  preceding  the  year  of 
the  purchase.  For  the  second  five  years, 
the  80  percent  figure  would  increase  to 
approximately  95  percent.  The  average 
cost  per  KWH  generated  by  fossil-fueled 
generators  reflects  the  weighted  average 
cost  of  energy  generated  from  coal,  oil 
and  natural  gas. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  to  amend  the 
Presidential  permit  in  Docket  PP-76 
should  file  a  petition  to  intervene  or 
protest  with  the  Economic  Regulatory 
Administration,  Room  GA-033,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  D.C.,  20585.  in 
accordance  with  §§  385.211  or  385.214  or 
the  Rules  of  Practice  and  Procedure  (18 
CFR  385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  on  or  before  April  22, 
1985.  Protests  will  be  considered  by 
ERA  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  will 
be  made  available,  upon  request,  for 
public  inspection  and  copying  at  the 
Department  of  Energy's  Freedom  of 
Information  Reading  Room,  Room  lE- 
190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington,  D.C.  from  9:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday, 

Issued  in  Washington,  D.C.  on  March  13, 

1985. 

James  W.  Workman, 

Director.  Office  of  Fuels  Programs.  Economic 

Regulatory  A  dministration. 

[FR  Doc.  85-6768  Filed  3-20-85;  8:45  am) 

BILLING  CODE  e450-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No,  RP82-75-005I 

Arkansas  Louisiana  Gas  Co.,  a  Division 
of  Arkia,  Inc.;  Corrected  Filing 

March  14,  1985. 

Take  notice  that  on  March  7.  1985, 
Arkansas  Louisiana  Gas  Company,  a 
Division  of  Arkla,  Inc.  (Arkla).  tendered 
for  filing  corrected  tariff  sheets  that 
supersede  its  filing  of  February  19. 1985. 
Arkla  states  that  these  substitute  tariff 
sheets  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  Rate  Schedule 
G-2  and  Original  Volume  No.  3,  Rate 
Schedule  X-2b  comply  with  Article  II  of 
the  Stipulation  and  Agreement  accepted 
by  the  Commission  on  February  17, 1983 
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and  Commission  Opinion  No.  160-A. 
issued  April  6, 1983. 

Copies  of  this  filing  have  been  sent  to 
customers  served  under  Rate  Schedule 
G-2  and  Northwest  Central  Pipeline 
Corporation  (Rate  Schedule  X-26). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  Ail  such  motions  or  protests 
should  be  filed  on  or  before  March  20, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  K.  Plumb, 

Secretary. 

|FR  Doc.  85-6".-)8  Filed  3-2(M5.'i;  845  am] 

BILLING  CODE  6717-01-M 

[Docket  No.  SAS5-17-0001 

KemaNord,  Inc.;  Petition  for 
Continuation  of  Adjustment  and  for 
Interim  Relief 

Miirch  15.  1985. 

On  February  15. 1985,  Petitioner, 
KemaNord,  Inc..  (KemaNord)  2525 
Cumberland  Parkway,  Atlanta,  Georgia 
30339,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
petition  under  §  1101(a)  of  the 
Commission's  Regulations  for 
continuation  of  adjustment  relief 
pursuant  to  section  502(c)  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA),  15 
U.S.C.  3301  et  seq.  (1982).  KemaNord 
seeks  the  continuation  of  relief  from 
incremental  pricing  surcharges  imposed 
under  NGPA  section  201(a).  for  its 
sodium  chlorate  facility  located  m 
Columbus,  Mississippi  granted  by  the 
Commission's  Office  of  Pipeline  and 
Producer  Regulations  (OPPR)  on 
February  27,  1984.  The  previously 
granted  relief  by  OPPR  extended 
through  the  billing  month  of  February, 
1985.  KemaNord's  Columbus  facility  is 
supplied  by  Mississippi  Valley  Gas 
Company. 

Kema.Nord  slates  that  its  sodium 
chlorate  facility  in  Columbus 
Mississippi  is  fueled  by  gas  subject  to 
incremental  pricing  under  NGPA  section 
201.  KemaNord  alleges  that  reimposition 
of  incremental  pricing  surcharges  on  its 


Columbus  facility  would  result  in 
special  hardship,  inequity  and  unfair 
distribution  of  burdens  within  the 
meaning  of  NGPA  Section  502(c).  and 
that  continuation  of  relief  is  both 
necessary  and  warranted  to  prevent 
such  result.  KemaNord  states  that  in 
1984  it  suffered  a  net  operating  loss,  and 
but  for  the  adjustment  previously 
granted,  the  incremental  pricing  would 
have  increased  the  loss  by  more  than 
50%  with  no  realistic  prospects  to 
recover  such  surcharges  in  the  price  of 
its  sodium  chlorate  products.  Imposition 
of  the  surcharge  would  exacerbate  its 
inability  to  meet  its  out-of-pocket 
expenses.  KemaNord  asserts  that  under 
these  circumstances  the  Columbus 
facility  meets  the  financial  "special 
hardship"  test  applied  in  Peter  Cooper 
Corp.  15  FERC  ^  61.027  (1981)  since  the 
facility's  out-of-pocket  expenses,  even 
excluding  incremental  pricing 
surcharges,  exceed  the  sales  revenue.  If 
the  surcharges  were  added,  the  facility's 
inability  to  meet  out-of-pocket  expenses 
would  be  that  much  greater. 

Kema.Nord  seeks  to  be  relieved  of 
liability  to  pay  incremental  surcharges 
commencing  with  the  March  1985,  billing 
period  so  that  there  is  no  interruption  of 
price  relief  when  the  term  of  the  existing 
adjustment  expires  at  the  end  of  the 
Februan,',  1985,  billing  period. 

in  addition,  KemaNord  requests 
interim  relief  pursuant  to  §  385,1113  of 
the  Commission  s  Regulations,  and  a 
waiver  of  the  applicable  fee  pursuant  to 
§  381.106  of  the  Commission's 
Regulations. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
inter\ene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  within  15  days 
after  publication  of  this  notice  in  the 
Federal  Register. 
Kenneth  F.  Plumb, 
Sf-r.-dary. 

|FR  Doc  85-6759  Filed  3-20-85;  8:45  am] 
BILLING  CODE  e717-01-M 

[Docket  No.  CP85-317-0001 

United  Gas  Pipe  Line  Co.;  Request 
Under  Blanket  Authorization 

March  18.  1985. 

Take  notice  that  on  February  27,  1985. 
United  Gas  Pipe  Line  Company  (United), 
Post  Office  Box  1478,  Houston"  Texas 
77001,  filed  in  Docket  No.  CP85-317-000 


a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  (18  CFR 
157.205)  for  authorization  to  construct  a 
new  sales  delivery  point  to  Entex.  Inc. 
(Entex),  an  existing  customer,  under  the 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  the  proposed  sales 
tap  would  be  located  in  Gregg  County, 
Texas.  United  further  states  that  it 
would  supply  up  to  6  Mcf  of  natural  gas 
per  day  and  2,190  Mcf  of  natural  gas 
annually  to  Entex  for  resale  to  Defco  Co. 
for  use  in  its  facility  to  test  gas  engines 
and  that  such  sale  would  not  increase 
Entex's  aggregate  base  requirements  or 
contractual  maxi.mum  daily  quantity 
under  United's  curtailment  plan.  United 
asserts  that  it  would  be  reimbursed  by 
Entex  for  all  costs  resulting  from  the 
installation  of  the  proposed  tap. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385  214)  a  motion  to  inter\ene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
withm  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  .Natural  Gas  Act, 

Kenneth  F.  Plumb. 

Secretary 

[FR  Doc.  85-6760  Filed  3-20-85.  8  45  am) 

BILUNQ  CODE  e7l7-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  February  1 
Through  February  8,  1985 

During  the  Week  of  February  1 
through  Februar\  8.  1985.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  witih  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy 

Under  DOE  procedural  regulations.  10 
CFR  Part  205,  an\  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
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these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
sen/ice  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 


of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 
George  B.  Breznay, 

Dire/ tor.  Office  of  Hearings  and  Appeals. 
March  14, 1985. 


JMI 


List  of  Cases  Received  bv  the  Ofcice  of  hearings  and  Appeals 

(Wee*  of  Feb   1  mroogfi  Fefc  8.  19851 


Date 
Fee   6.   1485 


F<«    7    1965 


Name  and  location  of  applicant 


Case  No 


Do 


Do 


Do.. 


John  T  O'Rcxirte  S  Assooaies   Palo  Alio  r.ai^o'Tna 

Easindge  OK  Compary   E'^MsH   Indusri      

Economic  Reguiaicx>  Aorunsiracon  Waslwigton,  DC- 
James  T  0«»ii>  c»y;innati  Onto  


LB   While.  Dallas.  Tenas 


f «  8.  i  J85  . 


Jack  W   G"qstJ>    New  C>vai-!s,  ^cnjrs^Ara 


MFA-^72 

HEE-ill7 

HRD-#267 


HFA-(  273 


HRH-i  032 


HflH-^09e 


Type  o(  submission 


Appeal  of  an  mic-naticr  -e^uesi  demai   l»  g-aniefl   Ti^e  Jan   29   '985.  Freedom 
o(  infofmaiKXi  Request  Demai  rssued  &y  the  Western  Area  Power  Administra- 
tion wouW  tie  -escinded  and  jo^r.  T    o  Roorte  A  Associates  wouk)  receive 
access  to  the  Oequesi  tor  Proposal  entitled     Geologic  Investigation  of  the 
Sna.sta  ''■acv  230-kv  T-ansmission  Line 
Excectwn   to   the   reponmg   reouife-rieris    (f   granted    Eastndge   Oil   Company 
wouto  -wt  ne  required  to  (ile   Form   EiA-^8,?B     Reseller/Retailers    Monthly 
Petr:)leun  Produa  Sales  Seoort 
Motion  lo<  discovery    H  granted    Discovery  would  be  granted  to  the  Economic 
Regulatory   Admininst'ation   n    :onr^ectlon   with   the   Statement  of   Obiection 
submitted  by  Clar*  On  i   Be»in,og  Corooratpon  in  response  to  the  April  30, 
1979.    Proposed    Remedial    Order    (Case    No     HRO-02491    s   issued   to   it 
j  Appeal  of  an  mtormation   request  denial    ■(  granted    The  October   19.   1985 
Freedom  of  information  Request  Denial  issued  by  ttie  Oak  Ridge  Operations 
Offic«  would  be  -escinded.  and  James  T    O  Reiily  wouKl  receive  access  to 
I      the  County  iniormation  Guide  loi  'oxic  Matenai  Releases 
.  Hequest  lor  evKJentian,,   hearing    H  granted    An  evidentjary  heanng  wouk)  be 
convened  'n  connection  with  the  Statement  ol  Obtections  submitted  by  L  B 
I      White  in  rpspor.se  to  the  Proposed  Remedial  O'der  issued  to  him  (Case  No 
I      HRO-0266) 
Request  tor  modification/rescission   II  granted   The  January  14,  1985.  Decision 
and  Ofde»  issued  to   Jack   W    Grqsby   (Case   No    HCX-0087)   wouW   be 
.  nndified.  and  a  portion  oi  the  escrow  account  currently  established  with  a 
commercial  bank  m  Louisiana  wouW  be  returned  to  Gngsby 


Refund  Applications  Received 

[Weok  of  Fee    1  to  Feb  8.  1985] 


Refund  Applications  Received — Continued 

(Week  ol  Feb   1  to  Feb  8.  1965] 


Dale 

02  04 

'85 

02 

04 

85 

01 

05 

85 

02  05  65 

02/05.85 

0- 

25 

85 

01 

29 

85 

to 

26 

85 

02 

01 

85 

02 

06 

85 

02 

06 

85 

02/0/ 

85 

02 

0- 

85 

02 

06 

85 

02 

07 

85 

02 

06 

86 

02 

as 

85 

02 

35 

86 

Name  of  retijrxJ  proceeding/ 
name  of  refund  appiicani 


Case  No. 


Dale 


-4- 


Name  of  refund  proceeding/ 
name  of  refund  applicani 


T 


Case  No 


Van  Gis.  inc  -Ray  Heredia  RF68-7 

White    Petroleum    Co    Franklin  RF80-1 

T'ucking    Inc 

Richards  St      F'ar.cis    Campus  RF70-22 

ServKe 

Van  Gas.  inc    Robert  M   Shawl  RF68  8 

Van  Gas.  inc    Gabriel  Moitoso  RF6a-iO 

Midwest    indijiitrai   Fuels- Gate-  RF82-1 

way  Foods   IrK 

APCO  Leos  Enierorises.  Inc  RFB3-1 

APCO  Midway  Oil  Company  nF83-1 

Cotton    Petroleum' Ashland    Oil.  HFBl-l 

inc 

Amoco- Glove       i       Elmwood  RF21-12378 

APr.^O.  May  Oil   :.'}rvoan^      \  RF83-3 

Farmers      'jnion       Jentiai      Ex-  -  RF97-1 

ctiAni^   Farmers    union    Cer^- 

trai  Exchange,  inc 
Vtkers      Energy      Corp    Denny      HF1-375 

Mepper  Oil  Company 
Aike*  Adams- National   Coopei      RF6-62 

alive  Refinery  Assoc 
Ajkek  Adams  Phiiaoephia  Eirt      RF6-63 

tnc  C-ompany  et  al 
Amax  Petroleum  E«xon  Compa-     Rr84-i 

ny 
Ernest    AllerHamp   F„Qn    Com-      HF85-1 

pany 
MevKitl       t        Doughlery  F.ion     RF66-1 

Cornpany  i 


02/05/85 

02/05/85 

02/05/85 

02/05/85 
02/05/85 

02/05/85 

02/05/85 

02/05/85 

02/06/85 

02/06/85 

02/04/85 

through 

02  08/85 


I  Houston  Oil  a  Mrn«als/Exxon 
j      Company 

j  Panhandle  Eastem/Suon  Com- 
I      pany 

,  Ray  M    Huffington/Exxon  Com- 
pany 
:  Cooper  i  Brain/Mobil  Oil  Coip  ... 
Pauley      Petroleum.  Modil      OH 
I      Corporatin 

;  Coftield  Pipeline/MolW  Oil  Cor- 
poration 
Diamond    Shamrock/ Mobil    Oil 

Corporation 
National  Cooperatrva/ Mobil  Oil 

Corporation 
Bass    Enierpnses    Production/ 

Shell  Oil  Company, 
W  A      Moncnef,     Jr./Shell     Oil 
Company  ■ 


Gulf  Refund  Applications 


RF87-1 

RF88-1 

RF89-1 

RF90-1 
RF91-\ 

RF92-1 

RF93-1 

RF94-1 

RF95-1 

RF96-1 


RF40-1669 
through 
RF40-1687 


[FR  Doc.  85-6766  Filed  : 
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3-20-85;  8:45  am| 


Cases  Filed;  Week  of  February  15 
Through  February  22,  1985 

During  the  Week  of  February  15 
through  February  22.  1985,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appeniiix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington,  D.C.  20585. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
March  13. 1985. 


L:ST  OF  Cases  Received  by  the  Office  of  hearings  and  Appeals 

[t/Veek  ol  Feb   15  throiHh  Feb  22.  1985) 


Date 


Name  and  Location  of  Applicani 


Cafe  No 


Feb.  15.  1965 Environmenial  Policy  institute.  Washington.  DC. 


HFA-0t76 


Type  ol  Submission 


Appeal  of  an  information  request  oemai  11  granted  The  Environmental  Policy 
Institute  wouk)  recerve  access  to  documents  relating  to  Sections  9-10  5003 
through  9-10  5006  ol  Section  170d  ol  the  Atom.c  Energy  Act  of  1956  (AEC) 
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List  of  Cases  Received  bv  the  Office  of  hearings  and  Appeals— Continued 

[WeeK  of  Feb  15  through  Feb  22.  1985) 


Date 


Name  and  Location  o'  Applicant 


Case  No. 


Type  of  Submission 


Feb  19,  1985.. 


Do.. 


Do.. 


Feb  20.  1985  . 


Do 

Feb  21,  1985.. 

Feb.  22,  1965.. 


Brown  and  Bam   Prioenn,  Anjona   

Kannem  WalKef  Washington,  DC 

Sun  Company  inc  ,  Washington,  D.C , 

Ayors  Ol  Company  Washington,  D.C 

Dell  Oil  Ltd .  Des  Moines.  lowa..„ _.._ 

Swann  Oil.  Inc  .  Washington,  D.C 

Franklm  Oil  Company,  Cfeaton,  Iowa .-. 


HFA-0277 


HRD-0268. 
HnH-0268 


HRH-0033 


HEF-0563 


HEE-0120 


HRO-0269. 
HRH-0269 


HEE-0121 


Appeal  of  an  mtDmiaiin^  'eqjesi  denial  if  graniec  '"^e  ^eo^ua^  6  '985 
Freedom  of  informat'or  flegues'  Dental  issued  b*  l^*  AiDoguerooe  Doer 
ations  office  virouia  t>e  'escinoed  arv3  B'own  and  Bai^  wouio  receive  access 
to  records  'ega'ding  tne  Eaua'  Emptoyment  Opportjn,ry  oi  A^rmairve  Action 
Compiaince  review  oi  tne  unrversiTy  of  Canto'^  a  .  os  Aiamos  Nattona 
Laboraiorv 

Motion  for  discoveny  an3  'eqjesI  for  eviOentiar>  r^ea''^.'-  '  oranted  Discover> 
would  be  granted  and  a'^  eviaentiar>  f>eanng  vtjj'T-  :,t  ::'"venec  r  connec 
tion  with  trie  Stalemeni  of  Ot)iecTions  soDr^*'ec  -'^  -  ^noeri"  Walker  m 
response  ic  a  Proposec  ^lemediai  Odor  (Case  N:    ""  :      ."^-^ 

Request  tor  evidentia'>  rieanng  it  granted  An  evoc-'a'".  neanng  would  be 
convened  m  conr^ection  witn  the  Stalerneni  of  OOiecix'^ifc  submitted  t>y  Sun 
Company,  Inc  m  response  to  a  Proposed  RemeOia'  O'Oe'  (Case  Nc  hso- 
0257) 

lmpierr>entation  specia'  re^jna  procedures  t*  g'a^ied  Tne  O'fce  o'  Meanngs 
arKj  Appeals  would  impten-ient  Speciat  Refu'<5  P'ocedj'es  pu'^uam  to  i  C 
CFH  Par,  205  Suboar  v  m  connection  wi'i  the  Apni  •.'■  '9^  Consent 
Order  enie'ed  mic  wt"  Aye's  Oii  Company 

ExcepTior  ic  the  'eporting  'equirements  If  grantijd  Dell  Oii  Ltd  would  r^  longe' 
be  reouired  to  fiie  hom  E'A-^82B  Fieseiic.'  Rftsiie's  Monthly  Pet'oieum 
Product  Sales  Repon 

Motion  fO'  OlSCOverv  ar>d  ^eoueS!  for  evioenito'-,  ^^a-.ng  "  y-a-'tf.^  Discover> 
would  be  granted  and  a^  evioentiar>  hearing  wojir  tx-  co'^vener  i^  connec. 
lion  win  the  StaienTeni  of  Obiections  subm:neo  by  Swann  O.  mc  in 
response  to  a  P'ooosec  Remeoia.  Order  (Case  No  HRO-02671 

Execepijon  to  trie  report, ng  requirements  it  granted  Franklin  Oii  Company 
would  no  longer  be  required  Ic  fue  Form  E[A-''6?9  Res^-i  e'  ^etaiie'S 
Monthly  Pel'oieun-  Product  Sa'es  Report 


Refund  Applications  Received 

{Week  of  Feb  15  to  Feb  22,  1985] 


Date 

Name  of  Refund  Proceeding/ 
name  o(  refund  applicant 

Case  No 

2/19/85 

Amoco/National  Car  Rental  Sys- 
tems  Inc 

RF21-12381 

2/19/85 

Amoco  National  Car  Rental  Sys- 
tems, Inc 

RF21-12382 

2/19/85 

Amoco  ■  May*air 

RF21 -12383 

2/19/85 

Van   Gas  Elmco   Merzoian  Bros 
Farm  Mgmt  Co 

RF68-14 

2/19/85 

Van  Gas  ■  Robert  J   Smith 

RF68-15 

2/19/85 

J  A  L  'H  &  P  Auto  Service-,   , 

RF71-4 

2/19/85 

Hertz  Corp  'Northeast  utilities 

RF76-3 

2/19/85 

APCO.  State  of  lowa 

RF83-5 

2/20/85 

Aztex    Energy  Joe    and    Novena 
Sexton 

RF73-13 

2/20/85 

Amtel   Inc /Fin   Coronooiel 

RF46-30 

2/20/85 

Amiei  Glen  Mitchei 

RF46-31 

2/21/85 

Richards  Oil  Minneapolis,  North- 
field  &  Southern  Railway  Com- 
pany 

RF70-23 

2/ 19/85 

Amoco  Hoptand   Band   of   Ppmo 
Indians 

RQ21-155 

2/19/ 

Gulf  Refund  Applications 

RF40-17711 

85-2/ 

thai  RF40- 

22/85 

1732 

|FR  Doc.  85-6767  Filed  3-20-85;  B:45  amj 
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Issuance  of  Proposed  Decisions  and 
Orders;  Weelc  of  February  18  Through 
February  22, 1985 

During  the  week  of  February  18 
through  February  22,  1985,  the  proposed 
decision  and  order  summar;zed  below 
was  issued  by  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205.  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 


form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations. 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  w:]l 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  the  proposed 
decision  and  order  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  1E>234, 
Forrestal  Building,  1000  Independence 
Avenue.  SVV„  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,.  except 
federal  holida\  s. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
March  14. 1985. 
Van  bus  Corporation  &  Gulf  States: 

Beaumont.  Texas;  HEE-0060.  HER-0047 

Varibus  and  Gulf  States  Utilities  Company 
filed  an  Application  for  Exception  and 
Request  for  Modification  or  Rescission  of  a 


previous  exception  decision  concerning  the 
provisions  of  10  CFR  212.92  and  93.  The 
exception  request,  if  granted,  would  exempt 
from  regulation  all  sales  of  fuel  oil  from 
Varibus  to  Gulf  States  in  1973  or  1974 
Varibus  is  a  wholly-owned  subsidiary  of  Gulf 
States,  On  February  19,  1985,  the  Department 
of  Energy  issued  a  Proposed  Decision  and 
Order  which  determined  that  the  exception 
request  be  denied,  - 

IFR  Doc  85-G-b5  Filed  3-20-85:  8:45  am) 
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Objection  to  Proposed  Remedial  Orde 
Filed;  Period  of  January  14  Through 
February  15,  1985 

During  the  period  of  January  14 
through  Februarj'  15, 1985.  the  notice  of 
objection  to  proposed  remedial  order 
listed  m  the  Appendix  to  this  Notice 
was  filed  with  the  Office  of  Hearings 
and  Appeals  of  ihc  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  order  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205,194  within  20  days  after 
publication  of  this  .Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  person  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  ma\'  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 
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All  requests  to  participate  in  this 
proceeding  should  be  filed  with  the 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  Washington,  D.C. 
20.585. 

George  B.  Breznay, 

Dirvctor.  Office  of  Hearings  and  Appeals. 
March  13.  1985. 

Theoiiore  Ra^sdale.  Cardena.  California: 
HRO-0270.  Crude  Oil 
On  February  14.  19a5.  Theodore  Ragsddle. 
1414  W.  Redondo  Beach  Blvd..  Gardena.  CA 
W247,  filed  a  .Notice  of  Ob)eclion  to  a 
Proposed  Remedial  Order  which  the  T'jlsa. 
Oklahoma  Office  of  the  Economic  Regulatory 
Ariminislration  issued  to  Theodore  Raj^sdale 
d/b/a  Salem  Ventures,  inc.  on  .\ovember  30, 
19a4.  In  the  PRO,  the  ERA  alleges  that  during 
the  period  December  1979  through  December 
198(),  the  firm  resold  old  crude  oil  at  prices  in 
excess  of  the  prices  permitted  by  10  CFR 
212.186,  205.202.  and  210.62(c).  According  to 
the  PRO.  the  dlleged  pricing  violations 
resulted  in  ,S,ib5.652.85  of  overcharges. 

(KR  Doc.  8.1-brM  Filed  3-20-85:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[A-9-FRL-2801-1  (EPA  Project  No.  SFB  82- 
04)1 

Approval  of  Modification  of  Prevention 
of  Significant  Air  Quality  Deterioration 
(PSD)  Permit  to  Cardinal  Cogen 

AGENCY:  Environmental  Protection 
Agency  (EPA),  Region  9. 
ACTION:  Notice. 


summary:  Notice  is  hereby  given  that  on 
lanuary  30.  1985  the  Environmental 
Protection  Agency  modified  the  PSD 
permit  (which  was  originally  issued  to 
Stanford  University  on  June  27,  1983 
under  EP.As  federal  regulations  40  CFR 
52.21]  to  ;!-.f  applicant  named  above. 
The  PSD  permit  grants  approval  to 
construct  a  G.E.  Frame  6-based  gas 
turbine  cogeneration  facility  at  Stanford 
University.  Santa  Clara  County, 
California.  The  permit  was  modified  to 
allow  operation  of  existing  boilers  under 
more  circumstances  than  originally 
permitted, 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  permit  modification  are 
dvuilable  for  public  inspection  upon 
request:  address  request  to:  Rhonda 
Rothschild  (P-e-2).  U.S.  Environmental 
Protection  Agency.  Region  9,  215 
Fremont  Street.  San  Francisco,  CA 
94105,  (415)  974-7368,  FTS  454-7368. 
DATE:  The  PSfJ  permit  modification  is 
reviewable  under  section  307(b)(1)  of  the 
Clean  Air  Act  only  in  the  Ninth  Circuit 
Court  of  Appeals.  A  petition  for  review 


must  be  filed  within  80  days  of  the  date 
of  this  notice. 

Dated  .March  11,  1985 
David  P.  Howekamp, 

Director  Air  Management  Division.  Region  9. 
(FR  Doc.  8.5-6699  Filed  3-20-85:  8:45  am) 
WLUNG  COOE  6560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Gen.  Docket  No.  80-741;  FCC  85-94] 

An  Inquiry  Relating  to  Preparation  for 
an  International  Telecommunication 
Union  Worid  Administrative  Radio 
Conference  on  the  Use  of  the 
Geostationary-Satellite  Orbit  and  the 
Planning  of  the  Space  Services 
Utilizing  It 

agency:  Federal  Communications 
Commission. 

ACTION:  First  Report  and  Order. 

summary:  In  August  1985  and  1988,  the 
nations  of  the  world  will  assemble  at  a 
World  Administrative  Radio  Conference 
(Space  WARC)  to  consider  and  adopt 
alternative  international  arrangements 
for  obtaining  recognition  and  protection 
against  harmful  interference  for 
communication  satellites  using  the 
geostationary-satellite  orbit.  The  First 
Report  and  Order  adopted  by  the 
Commission,  sets  forth  findings  and 
proposals  for  the  August  1985  first 
session  of  the  Conference.  The 
Commission  document  emanates  from  a 
policy  making  inquiry  originally  begun 
in  1980  to  prepare  for  the  Conference. 
The  findings  and  proposals  closely 
parallel  the  first  session  agenda, 
focusing  largely  on  the  issues  posed  in 
the  key  agenda  item  dealing  with  new 
planning  approaches.  They  indicate  that 
for  the  most  intensely  used  frequency 
bands  of  the  Fixed-Satellite  Service,  a 
range  of  alternative  international 
arrangements  for  preventing  harmful 
interference  between  satellite  systems 
can  be  considered.  However,  such 
arrangements  must  be  pragmatic  and 
workable  and  contain  several  key 
features  described  in  the  Report  and 
Order. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  M.  Rutkovvski,  Office  of 
Science  and  Technologv,  Room  7002, 
Washington,  DC  20554,"Telephone;  202 
653  8102, 

SUPPLEMENTARY  INFORMATION: 

First  Report  and  Order 

In  the  matter  of  an  Inquiry  Relating  to 
Preparation  for  an  International 


Telecommunication  Union  World 
Administrative  Radio  Conference  on  the  Use 
of  the  Geostationary-Satellite  Orbit  and  the 
Planning  of  the  Space  Services  Utilizing  It. 
(General  Docket  No  80-741:  FCC  85-94). 

Adopted:  1  March  1985. 

Released:  1  March  1985. 

By  the  Commission 
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1.  Planning  Approaches  Based  Upon 
""  Reverse  Band  Operation 

2.  Removal  of  Inactive  Satellites 
Part  V.  Administrative  Matters 
Appendices 

App.  A.— List  of  Comments  Filed  in  Response 

to  the  Fourth  Notice. 
App.  B — United  States  of  America  Proposals 

recommended  by  the  FCC. 

I.  Introduction  and  Summary 

1.  This  First  Report  and  Order 
culminates  nearly  five  years  of 
preparations  for  the  1985  first  session  of 
an  international  conference  dealing  with 
communicaticn  satellites  in  the 
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geostationary-satellite  orbit  (GSO).'  The 
principal  objective  of  the  Conference  is 
to  improve  the  current  international 
arrangements  for  preventing  harmful 
interference  among  communications 
satellites,  as  appropriate. 

2,  Because  the  effects  of  this 
Conference  are  expected  to  focus  largely 
on  commercial  activity  of  the 
Commission's  licensees,  as  well  as  our 
associated  regulatory  policies  and 
administrative  responsibilities,  we  have 
maintained  a  lead  role  in  United  States 
preparations  in  cooperation  with  the 
Department  of  State  and  the  National 
Telecommunications  and  Information 
Administration.  In  this  First  Report  and 
Order  we  present  our  basic  views  on  the 
work  of  the  first  session,  and  convey 
them,  together  with  our  recommended 
initial  proposals  for  the  work  of  the 
Conference,  to  the  Department  of  State. 
These  findings  and  proposals  are  based 
upon  the  record  of  this  proceeding,  the 
advice  of  our  staff,  and  particularly  the 
comments  of  the  private-sector 
submitted  to  us  either  in  the  docket  or 
through  our  Space  WARC  Advisory 
Committee.  The  decisions  reached  in  the 
First  Report  and  Order  have  been 
coordinated  with  Executive  Branch 
agencies. 

3.  Our  findings  and  proposals  below 
are  organized  to  paralled  the  first 
session  agenda,  focusing  largely  on  the 
issues  posed  in  the  key  agenda  item 
dealing  with  the  various  planning 
approaches.  We  begin  by  noting  that  the 
situation  prevailing  for  communication 
satellites  using  the  GSO  is  extremely 
complex,  heterogeneous  and  dynamic, 
and  that  the  existing  arrangements  for 
satellite  systems  have  worked 
reasonably  well  in  this  environment.* 


'  The  formal  title  of  the  conference  is  the  "World 
Administrative  Radio  Conference  on  the  Use  of  the 
Geostalionary-Salellile  Orbit  and  the  Planning  of 
Space  Services  Utilizing  It."  frequently  referred  to 
as  the  Space  WARC.  It  will  meet  in  two  sessions  in 
lOBS  and  196H  as  an  organ  of  the  International 
Telecommunication  Union  (ITLlj.  an  international 
orgiinization  in  which  nearly  all  nations  participate 
to  coordinate  telecommunications.  The  ITU  short- 
form  reference  to  the  first  session  is  now  WARC- 
ORB(l).  although  WARC-ORB-BS  is  also  used 

«  Sec  CCIR.  Technical  Bases  for  the  World 
Administrative  Radio  Conference  on  the  I'se  of  the 
Geostationary -Satellite  Orbit  and  the  Planning  of 
the  Space  Services  Utilizing  It  (WARC-ORB  (1||. 
Report  of  the  CCIR  Conference  Preparatory  Meeting 
(CPM).  loinl  Meeting.  Study  Groups  1.  2.  4.  5.  7.  B.  9. 
10.  and  11.  Geneva.  25  |une  20  luly.  19«4  |in  three 
parts],  hereafter  cited  as  CPM  Report:  Report  of  the 
IFRB  to  the  World  Administrative  Radio  Conference 
on  the  Use  of  the  Geostationary-Satellite  Orbit  and 
the  Planning  of  the  Space  Services  Utilizing  It  (ORB 
(1)|.  Geneva.  8  August-13  Seplemtier  1985.  appended 
to  IKRB  Circular-letter  No.  600  (10  December  1984). 
hertcflcr  cited  as  IKRB  Report. 


4.  Based  on  the  situation  prevailing. 
We  conclude  that  only  the  Fixed- 
Satellite  Ser\ice  bands  between  3700 
and  7075  MHz  should  be  considered  for 
any  alternative  planning  approach  at 
this  time.  This  Service  is  currently 
employed  in  a  broad  range  of 
applications  and  offers  the  promise  of 
even  more  innovative  ones  in  the  future. 
Certain  portions  of  these  bands  are  the 
most  intensely  used,  and  this  Service 
appears  to  be  of  greatest  interest  to  ITU 
Member  countries.  Our  criteria  and 
proposals  are  also  consistent  with  the 
CCIR  and  IFRB  Reports. 

5.  For  this  Service  and  these  bands, 
we  find  that  a  wide  range  of  planning 
approaches  are  capable  of  providing 
equitable  access  in  practice  and 
comporting  with  the  operations  of  our 
licengees  and  our  regulatory  policies 
and  practices.  However,  neither 
adamant  adherence  to  the  existing 
arrangements  nor  a  detailed,  long-range 
assignment  plan  devised  at  W.^RCs  are 
likely  to  provide  the  basis  for  a 
workable  resolution  of  the  various 
concerns  that  will  be  expressed  at  the 
Conference. 

6.  We  choose  mstead  to  focus  on  the 
several  critical  characteristics  that  any 
workable  planning  approach  must 
possess  in  the  highly  complex, 
heterogeneous,  and  dynamic 
environment  that  exists  in  these  bands. 
In  our  findings  and  proposals  we 
describe  and  discuss  each  of  these 
characteristics.  They  are  articulated  in 
our  recommended  proposals  as  both 
general  principles  and  explicit  criteria. 

7.  Any  planning  approach  must: 

•  Be  capable  of  accommodating 
increased  demand  for  GSO/spectrum 
access,  by  means  of  progressive 
reduction  in  necessary  inter-satellite 
spacing  and/or  progressive  increase  in 
the  frequency  reuse  potential  of 
individual  orbit  locations. 

•  Assure  that  existing  systems  will 
continue  to  be  accommodated  as  new 
systems  are  introduced  and  that  the 
burden  of  access  will  be  shared  among 
all  systems  over  time. 

•  Provide  for  effective  technical  and 
operational  means  by  which  affected 
Administrations  may  resolve  potential 
interference  problems  between 
networks  on  a  timely  and  equitable 
basis.  The  means  provided  for  such 
conflict  resolution  should  recognize  the 
use  of  world,  regional,  subregional  or 
bilateral  forums,  as  appropriate. 

•  Include  only  realistic  requirements 
in  any  planning  approach. 

•  Be  responsive  to  the  complex, 
heterogeneous,  and  dynamic  nature  of 
existing  and  planned  fixed  satellite 


systems  at  reasonable  administrative 
costs. 

II.  Background 

8.  This  Conference  is  part  of  a 
continuing  history  of  cooperation  among 
the  nations  of  the  world  to  effect 
efficient  interference-free 
communication  by  radio.  That  history 
began  m  1903  when  the  first 
international  arrangements  for  radio 
were  devised  by  the  major  powers  of  the 
time  because  they  recognized  it  was  in 
their  mutual  interest  to  do  so.  Driven  by 
countless  new  technologies,  innovative 
uses,  and  more  expansive  use  of  the 
radio  spectrum,  these  cooperative 
endeavors  have  been  increasingly 
pursued  ever  since. 

9.  The  challenge  then,  as  today. 
invoKed  a  complex  balancing  of 
sometimes  conflicting  objectives; 
international  cooperation  versus 
national  sovereignty:  protection  of 
costly  investment  versus  encouraging 
technological  advances  and 
accommodating  new  facilities: 
maximizing  Cexible  arrangements 
versus  minimizing  administrative  costs; 
riiaximizing  technical  efficiency  versus 
minimizing  operational  constraints. 

10.  With  the  advent  of 
radiocommunication  via  satellites,  the 
international  community  devised  the 
first  new  ITU  provisions  for  them  in 
1959.  followed  by  further  additions  and 
modifications  in"l963,  19"1,  1977,  1979 
and  1983.  The  call  in  1979  for  a  major 
conference  on  communication  satelities 
brought  about  numerous  acti\  ities 
within  the  ITU.  regional 
telecommunication  organizations,  and 
the  United  States.  In  the  sections  below, 
these  activities  of  the  past  five  years  are 
portrayed. 

A.  Domestic  Preparatory  Activity 

11.  United  States  preparations  for  the 
Space  WARC  began  in  early  1980,  not 
long  after  the  delegation  returned  from 
WARC-79.  Staff  members  of  the 
Commission.  Department  of  State,  and 
the  Department  of  Commerce's  National 
Telecom.munications  and  Information 
Administration  (NTLAl  marshalled  a 
variety  of  resources  to  inform  and  bring 
together  all  the  interested  parties  in  the 
United  States  to  prepare  for  this 
Conference.  These  resources  included: 
an  FCC  proceeding:  several  public 
advisory  comm.ittees  for  the  private- 
sector,  one  of  which  was  exclusively 
dedicated  to  the  Space  W.^RC;  several 
interagency  committees;  delegations  for 
related  international  meetings:  bilateral 
consultations;  ad-hoc  domestic 
conferences  and  meetings.  In  addition, 
indi\'id-al  federn!  a^^^nry  st^ff 
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committees  and  assignments  were 
established.  The  resultant  activity  is 
summarized  in  the  sections  below. 

1.  History  of  This  Proceeding 

12.  Purpose.  Space  WARC  is  expected 
to  focus  on  the  most  intensely  used 
bands  of  the  Fixed-Satellite  Service. 
Thus,  the  United  States  interests  most 
directly  affected  will  largely  be  those  of 
the  Commission  in  regulating  the  use  of 
communication  satellites  for  the 
provision  of  commercial  fixed-satellite 
services,  and  those  of  the  private  sector 
in  actually  owning  or  using  these 
facilities.  While  other  U.S.  government 
agencies  have  interests  that  could  be 
affected  by  the  Space  WARC.  current 
indications  are  that  the  focus  will  be  on 
the  bunds  used  or  planned  to  be  used  by 
our  commercial  satellite  industry. 

13.  For  the  past  five  years,  this 
proceeding  has  served  those  interests  by 
providing  a  focal  point  for  public  policy 
making  for  the  Conference.  It  is  largely 
the  private-sector  who  manufactures, 
owns,  operates,  and  utilizes  the  satellite 
systems  that  may  be  affected  by  Space 
WARC.  and  who  by  virtue  of  these 
activities,  also  possesses  a  wealth  of     ' 
expertise  on  the  technical  and 
operational  factors  that  will  be 
considered  in  depth  at  the  Conference. 
We  have  sought  to  involve  them  in  our 
policy  making  processes  in  several 
ways.  The  most  formal  means  was 
through  this  Space  WARC  proceeding. 
Dozens  of  comments  were  submitted  in 
response  to  our  four  Notices  of  Inquiry. 
Each  successive  Notice  attempted  to 
join  these  comments  together  with  other 
domestic  and  international 
developments  to  sift  out  the  core  issues 
and  potential  proposals  for  the 
Conference. 

14.  First  and  Second  Notices.  We 
initiated  the  proceeding  by  adopting  a 
Notice  of  Inquiry  in  November  1980  that 
described  the  general  issues  associated 
with  the  Conference,  solicited  initial 
comments,  and  established  General 
Docket  No.  80-741  to  provide  a 
repository  for  the  comments  and  other 
materials  associated  with  the 
proceeding.'  In  response  to  the  initial 
Notice,  eleven  parties  filed  comments 
that  led  in  May  1982  to  the  adoption  of  a 
Second  Notice  that  expressed  the 
general  interests  that  have  guided  our 
preparatory  effort.  These  interests 
included:  availability  and  flexibility  of 
resources;  international  and  domestic 
satellite  facilities;  markets  for  advanced 
technology;  national  security;  and 


'Se*  Notice  of  Inqulrv.  FCC  80-«97  |publi&h«d  ut 
45  FR  851 2b|  (adopted  25  November  19B0), 


international  comity.* These  early 
Notices  were  largely  exploratory  in 
nature,  prior  to  any  agreed  Conference 
agenda. 

1,5.  Third  Notice.  A  year  and  a  half 
passed  before  the  adoption  of  a  Third 
Notice.*  During  that  interval,  the  ITU 
established  a  definitive  agenda  for  the 
Conference,  the  Region  2  Broadcasting- 
Satellite  Administrative  Conference  was 
held,  and  an  early  international 
preparatory  meeting  occurred.*  On  the 
basis  of  emerging  international 
discussions  on  Conference  issues,  the 
Third  Notice  sought  ".  .  .  to  explicitly 
establish  a  few  basic  positions  for 
ORB(l)  to  guide  our  further  preparations 
and  dialogue." ' 

16.  In  the  Third  Notice,  the 
Commission  found  that  the  WARC- 
ORB(l)  agenda  item  dealing  with  the 
"situation  prevailing"  was  an  important 
part  of  finding  a  basis  for  common 
agreement  on  the  extent  of  the 
difficulties  that  gave  rise  to  the 
Conference.  It  also  noted  that  a  broad 
range  of  alternative  arrangements  must 
be  considered  by  the  Conference 
because  of  a  parity  that  exists  among 
WARC-ORB(l)  agenda  items  2.2  and 
2.5.  Radio  services  other  than  the  Fixed- 
Satellite  or  Broadcasting-Satellite 
Services  in  appropriate  bands  below  15 
GHz.  and  the  associated  Broadcasting- 
Satellite  feeder  links  above  that  limit, 
were  found  unsuitable  for  alternative 
arrangements.  And  lastly,  one  extreme 
outcome  of  the  Conference,  i.e.,  "a 
detailed  a  priori  assignment  plan 
contained  in  a  treaty  instrument  for  any 
communication  satellite  service  other 
than  broadcasting-satellite"  was  viewed 
as  an  unacceptable  result.* 

17.  The  Fourth  Notice.  In  late  1983  and 
early  1984.  a  number  of  domestic  and 
international  events  occurred  that  were 
relevant  to  the  Space  WARC.  These 
included  the  submission  of  a  report  by 
our  Space  WARC  public  advisory 
committee,  preparation  of  important 
recommended  U.S.  submissions  to 
several  CCIR  forums  by  the  U.S.  CCIR 
public  adivsory  committee,  the  adoption 
of  various  reports  by  CCIR  Interim 
Working  Parties,  the  submission  of  U.S. 
contributions  to  the  CCIR  Conference 
Preparatory  Meeting  (CPM)  for  WARC- 
ORB(l).  and  the  first  session  of  the  H.F. 
WARC.  The  Fourth  Notice  was  adopted 


'  See  Second  Notice  of  Inquirj.  FCC  82-214 
Ipuhlished  at  47  FR  24223]  |adopted  13  May  1982). 

'  See  Third  Notice  of  Inquii^.  FCC  83-452  (public 
notice  published  at  48  FR  47069]  (adopted  8  October 
19B3). 

'See  id  ,  at  3-4,  paras.  3-9. 
Md.  at  2  para.  2. 
"  Id.  at  15.  para.  37. 
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in  May  1984.  following  most  of  these 
events,  but  prior  to  the  CPM.^ 

18.  The  Fourth  Notice  directly 
addressed  the  Conference  aganda,  and 
for  each  item  set  forth  some  preliminary 
views.  That  Notice  was  also  intended  to 
operate  in  concert  with  U.S. 
participation  at  the  CPM.  It  included  a 
general  discussion  of  "equitable 
access,"  the  factors  to  be  considered  as 
part  of  the  "situation  prevailing."  the 
bands  and  services  that  should  be 
considered  for  alternative  arrangements. 
a  framework  for  analyzing  and 
comparing  alternative  arrangements, 
and  the  features  that  constitute  any 
planning  approach. 

19.  Most  significant,  however,  were 
three  ".  .  .  central  questions  that  must 
be  faced  within  the  system  of 
cooperation  for  achieving  equitable 
access  in  practice." 

(1)  What  should  be  the  nature  of  the 
international  protection  afforded  upon 
completion  of  the  implementation  phase, 
including  the  time  period  such 
protection  is  effective? 

(2)  What  additional  principles  and 
criteria  should  be  considered  during  the 
harmonization  phase  for  detecting  and 
resolving  conflicts  among  satellite 
networks? 

(3)  Whether  any  new  institutional 
mechanisms  should  be  used  to 
accomplish  harmonization  of  satellite 
networks  and  when  should  those 
mechanisms  be  invoked?  '° 

In  response  to  the  Fourth  Notice,  six 
parties  filed  comments  that  are 
discussed  in  subsequent  sections  below. 

20.  The  First  Report  and  Order  sets 
forth  our  summary  findings  with  respect 
to  WARC-<DRB(1)  and  conveys  our 
initial  proposals  for  the  work  of  the 
Conference  to  the  Department  of  State. 
It  is  based  not  only  on  the  comments 
filed,  but  also  the  second  report  of  our 
Space  WARC  public  advisory 
committee,  the  recommendations  of 
other  government  agencies,  the  work  of 
the  core  delegation  group,  our 
experience  at  the  CPM,  and  subsequent 
bilateral  discussions.  Following  the  first 
session  of  the  Conference,  we  anticipate 
adopting  several  additional  Notices  of 
Inquiry  and  a  Second  Report  and  Order 
before  the  second  session  in  1988. 

2.  Responses  to  the  Fourth  NOI 

21.  Six  parties  filed  comments  and 
three  filed  replies.  See  Appendix  A. 
They  addressed  the  specific  questions 
posed  in  the  Fourth  Notice,  and 


•  See  Fourth  Notice  of  Inquiry.  FCC  84-194 
jpubhshed  at  49  FR  214191.  —  FCC2d  — .  (adopted  10 
May  1964). 

'°  Id.  at— .para  5Z 
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conveyed  some  views  on  the  Space 
WARC  and  CPM  experience.  Only  the 
general  thoust  of  Ihese  views  are 
reviewed  in  this  seciton  of  the  Report 
and  Order.  Their  specific  remarks  are 
considered  in  more  detail  in  the 
discussion  of  substantive  issues  in  Part 
III.  below. 

22.  Most  commenting  parties  were 
concerned  about  the  preceived 
unresponsiveness  of  the  United  Slates  in 
the  face  of  markedly  increased  numbers 
of  satellites  in  orbit  and  the  strongly 
articulated  concerns  of  many 
administrations  that  the  existing  ITU 
arrangements  are  becoming 
unsatisfactory  for  some  bands  of  the 
Fixed-Satellite  Ser\ice.  For  example, 
GTE  pointed  out  that  change  was 
inevitable  in  the  present  arrangements 
for  coordinating  new  satellite  networks 
for  technical  as  well  as  political  reasons, 
and  that  increasing  demands  on  portions 
of  the  orbital  arc  have  already 
complicated  greatly  the  task  of 
coordinating  new  satellite  networks 
serving  the  U.S.  ' ' 

23.  Pursuing  a  similar  thought, 
COMSAT  noted  that  it  is  not  only 
coordination  that  will  cause  increasingly 
insurmountable  problems  to  an  isolated 
access  seeker.  The  very  density  of  the 
future  satellite  population  and  the 
intricate  interactions  among 
assignments  in  adjacent  orbit  locations 
or  with  adjacent  service  areas  will  make 
it  nearly  impossible  to  select  a  viable 
orbit  location  for  a  new  network  without 
the  aid  of  a  fairly  comprehensive 
computer  capability  and  data  base. 
COMSAT  suggested  that  ".  .  .  the  days 
of  'inspecting'  the  orbit  for  a  likely 
suitable  orbit  location  for  a  new 
network  will  soon  be  over."  '^ 

24.  Focusing  particularly  on  the  matter 
of  responsiveness,  GTE  in  its  reply 
comments  suggested  that  a  good  faith 
recognition  of  the  concerns  of  other 
administrations,  and  a  good  faith 
evaluation  anc^^Psponse  to  their 
proposals,  would  place  the  U.S.  in  a 
position  of  leadership  at  the  Conference 
and  afford  a  much  greater  opportunity  to 
influence  its  outcome.'^  GTE  went  on  to 
warn  that  ignoring  concerns  about 
equity  and  concrete  proposals  of  other 
Administrations,  and  failure  to  supply 
concrete  U.S.  proposals,  will  lead  to  a 
diminution  of  the  US  influence  at 
VVARC-ORB(i).'* 

25.  Pursuing  the  same  theme.  SBS 
indicated  that  the  desires  of  many 
Administrations  for  "guaranteed" 
access  to  the  GSO  and  associated 


frequency  bands  requires  U.S. 
consideration  of  meaningful  changes  to 
the  current  a  posteriori  procedures  and 
recognition  of  future  realistic  satellite 
requirements  of  developing  nations.'* 

26.  Most  parties  submitted  numerous 
specific  suggestions  on  how  to 
accomplish  this.  A  common  element  of 
virtually  all  the  comments  was  an 
emphasis  on  pragmatic  alternative 
arrangements  for  the  most  intensely 
used  bands  and  services,  that  bring 
together  all  the  affected  parties  within 
regional  or  sub-regional  forums.'* 

27.  These  general  comments,  as  well 
as  the  more  specific  ones  discussed 
further  below,  have  been  useful  in 
developing  this  Report  and  Order.  We 
believe  that  our  policy  determinations 
on  these  matters  and  the  initial 
proposals  we  are  forwarding  to  the 
Department  of  State  are  responsive  to 
these  concerns. 

3.  Work  of  the  Public  Advisory 
Committees 

28.  The  Space  WARC  Advisory 
Committee.  In  conjunction  with  our 
proceeding,  we  also  created  a  public 
advisory  committee  that  has  brought 
scores  of  experts  together  to  provide 
advice  on  nearly  all  aspects  of  the 
Conference."  Every  interest  in  the  field 
of  communication  satellites — 
manufacturers,  operators,  users,  and  the 
academic  community — were 
represented.'*  After  more  than  two 
years  of  labor,  the  Advisory  Committee 
on  Space  WARC  submitted  its  First 
Report.  As  noted  by  the  Committee's 
chairman  in  his  letter  of  submittal,  "a 
substantial  record  of  historical, 
scientific  and  engineering  data  was 
compiled,  substantial  review  of  related 
ITU  activities  was  conducted,  demand 
projections  and  technical  projections  of 
future  capabilities  were  developed,  and 
a  substantial  body  of  research  and 
interpretative  data  was  studied."  " 
Material  developed  by  the  Advisory 
Committee  was  included  in  the  United 
States  contributions  to  CCIR 
preparatory  meetings  for  WARC- 
ORB(l).. 


" '  See  GTE  Reply  Comments  al  3. 
' ''  COMSAT  Comments  at  9-10. 
"  See  GTE  Reply  Comments  at  7. 
'*  See  id.  alio. 


'  ■'  See  SBS  Reply  Comments  at  1. 

'"  See  id.  at  4. 

"  See  Memorandum  Opinion  and  Order.  FCC  81- 
317  [published  at  46  F.R.  42758)  (1981). 

'"Persons  involved  in  the  Committee's  work  has 
included  during  the  three  years  of  its  activities:  60 
afliiiated  with  satellite  operators  and  users,  10 
affiliated  with  manufaclureres.  59  affiliated  with 
consulting  and  law  firms  (many  of  whom 
represented  additional  operators  and 
manufacturers),  and  25  affiliated  with  universities 
or  public  interest  organizations. 

'"See  Letter  of  Transmittal  from  Chairman,  Space 
WARC  Advisory  Committee  to  Chief  Scientist, 
Federal  Communications  Commission.  22  December 
1983. 


29.  In  lt4B3.  the  Committees  Charter 
was  renewed  *°  and  the  Committee  in 
lanuary  1985  fu.'^nished  its  Second 
Report  to  the  Commissions  Chief 
Scientist.*'  The  Committee's  Report 
reflected  the  agenda  outline  of  the 
Conference,  and  contained  its  advice  on 
these  matters.  This  work  represented 
many  hours  of  work  by  several  score 
individuals  during  a  very  short  period  of 
time  and  is  greatly  appreciated.  The 
findings  and  recommendations  of  the 
Committee  are  introduced  in  the  context 
of  our  discussion  of  each  issue  in  Part 
III,  below. 

30.  Other  Public  Advisory 
Committees.  In  addition  to  our  Space 
WARC  committee,  other  public  advisory 
committees  were  involved  in 
preparations  for  the  Conference.  These 
other  forums  included  the  various 
subcommittees  within  the  Department  of 
State's  US.  Organization  for  CCIR 
(USCCIR)  which  prepared  for  CCIR 
Study  Group  and  Interim  Working  Party 
meetings  dealing  with  Space  WARC 
issues.  Many  of  the  private-sector 
participants  in  our  Space  WARC 
advisory  committee  also  participated  in 
these  other  committees.  These 
committees  provide  a  means  for  the 
private-sector  to  share  their  expertise 
and  views,  and  participate  in  preparing 
for  the  Space  WARC. 

4.  Work  of  the  Federal  Interagency 
Committee 

31.  Between  1980  and  1984.  the  senior 
staff  of  the  Commission,  Department  of 
Slate,  and  .N'TIA  responsible  for 
Conference  preparations  met  on  a 
regular  basis  to  coordinate  their 
activities  under  the  aegis  of  an  informal 
Space  WARC  Inter-agency  Coordinating 
Committee.  During  this  period,  it 
managed  the  common  Space  WARC 
preparatory  effort,  devised  basic 
strategy,  and  prepared  U.S.  proposals 
and  positions  for  early  international 
meetings. 

32.  In  1980.  NTIA  established  a 
specialized  Space  WARC  preparatory 
sub-committee  within  the 
InterDepartment  Radio  Advisory 
Committee  (IRAC)  and  designated  if  Ad- 
Hoc  178.  IR.-\C  brings  together 
government  agencies  to  advise  .N'TIA  on 
Executive  Branch  policies  related  to 
radiocommunication.  Since  1980.  Ad- 
Hoc  178  has  met  .monthly  to  follow 
Conference  related  developments, 
prepare  policy  options  on  W.'\RC- 


'°See  Memorandum  Opinion  and  Order,  FCC  83- 
383  (adopted  10  August  1983) 

"  See  Letter  of  Transmittal  from  Chairman.  Space 
WARC  Advisory  Committee  to  Chief  Scientist, 
Federal  Communications  Commission.  31  |anuary 
1985. 
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()RB(1)  matters  for  the  Executive 
nranch.  and  assist  in  coordinating 
F.xecutive  Branch  views  on  FCC  Notices 
iif  Inquiry. 

^  3:5.  In  early  19M.  the  Department  of 
State  established  an  interagency 
coordinating  group  cfhd  staff  office  on 
Space  VVARC,  The  head  of  the  U.S. 
delegation  to  VVARC-ORB(l)  was  named 
in  mid-1984  and  under  his  leadership  a 
core  delegation  group  has  been  working 
on  preparatory  matters  for  the 
Conference  first  session.  The  full 
delegation  is  expected  to  be  selected  in 
the  near  future. 

B.  Prvparutory  Activity  of  the  ITU 

34.  Nearly  every  ITU  organ  has  | 
undertaken  some  activities  that  relate  to 
VVARC-ORB(l).  These  include  the 
Consultative  Committees,  the  IFRB.  the 
(Jeneral  Secretariat,  other 
Administrative  Radio  Conferences,  and 
the  F'lenipotentiary  Conference/ 
Administrative  Council 

35.  The  CCIR.  Within  the 
Interantional  Radio  consultative 
Committee  (CCIR),  the  major  event  was 
a  Conference  Preparatory  Meeting 
(CPM-ORB(l))  convened  25  June  1984  for 
four  weeks.  An  eighty  page  Cl'.M  Report 
and  a  323  page  annex  were  produced 
that  add.'-essed  each  agenda  item  of  the 
Conference, "The  United  States  actively 
participated  in  the  work  of  the  CI'M, 
working  together  with  the  m;iny  other 
attending  nations," 

36.  Some  initial  conclusions  were 
reached  that  reflect  a  consensus  among 
the  intern.itional  community.  The  more 
lUiportant  of  these  conclusions  are 
discussed  in  Part  III,  below.  We 
recognize  that  the  Administrative 
Supplement  to  the  Report  does  contain 
statements  by  both  developing  and 
developed  countries  indicating  a 
dissatisfaction  with  certain  text 
concerning  the  range  of  planning 
methods  discussed  at  the  CPM.-' 
However,  these  views  do  reflect  at  net 
CPM  result:  That  for  the  must  intensely 
used  bands  of  the  Fixed-Satellite 
Service,  neither  the  existing  ITU 
arrangement"  nor  long-range  inflexible 
planning  will  be  useful  in  achieving  a 
consensus  on  an  approach  that  provides 
eciuilable  access. 

3'.  Prior  to  the  CPM.  a  Conference 
Consultative  Group  (CCG)  had  met  in 
July  1983.  to  begin  a  perliminary 
dialogue  on  important  Conference 
issues,  and  establish  the  outline  for  the 


■  S,.r/ 'A /Report 

'  rtii-  Cl'M  was  allcnded  by  340  Jili-Riiies  from 
61  Adminislralifin  and  33  other  orRimizalions  Srv 
id.  Pari  1  al  2. 

••Sre  /f/..  Part  III,  B/184  at  6-11. 


CPM  Report,  =-^  In  addition  some  of  the 
groups  within  the  CCIR  that  specialize 
in  communication  satellite  matters  met 
to  assist  the  CPM  by  assembling 
information  relating  to  particular  radio 
services.  This  includes  the  Interim 
Working  Party  [IWP]  2/2  meeting  on  3-7 
December  at  Geneve  to  consider  Space 
Research  and  Radioiistronomy  matters; 
the  IWP  10/11-1  meeting  on  24-27 
January  1984  at  Washington  to  consider 
the  Broadcasting-Satellite  Service;  the 
IWP  8/7  meeting  on  23-27  Janu.iry  1984 
at  McLean.  Virginia,  to  consider  the 
Mobile-Satellite  Service:  and  the  IWP  4/ 
1  meeting  on  13-22  February  1984  at 
Geneva  to  consider  the  Fixed-Satellite 
and  Inter-Satellite  Services.  The  product 
of  each  of  these  groups  was  a  report 
containng  material  for  possible  inclusion 
in  the  CPM  report, 

38,  The  Joint  Plan  Committees.  The 
Joint  CCIR/CCITT  Plan  Committees 
were  organized  under  the  CCIIT  in  the 
late  50's  to  study  the  interconnection  of 
national  telecommunication  networks  at 
both  regional  and  worldwide  levels.  The 
Committees  currently  have  authority  to 
■'.  ,  ,  develop  a  General  Plan  for  the 
international  telecommunication 
newtork  to  facilitate  coordinated 
development  of  international 
telecommunication  services."-^ In 
conjunction  with  these  responsibilities, 
the  Commutes  meet  regularly  to 
estimate  the  telecommunication  circuit 
requirements,  including  a  separate 
section  dealing  with  satellites,  of  all 
participating  nations."The  neVl  meeting 
of  the  World  Plan  Committee  will  be 
hosted  by  the  United  States  at 
Washington  DC  in  April  1985. 

39.  The  General  Secretariat.  Through 
the  work  of  the  General  Secretariat's 
Technical  Cooperation  Department, 
developing  countries  have  for  the  last 
several  years  been  assisted  in  preparing 
regional  and  national 
telecommunication  plans,  including 
future  satellite  requirements.  This  work 


:  Circutar  No.  254.  22 


•■■See  CCIR  Administrative  ( 
August  19B3.  I 

^•Art  II.  Sect.  4.  International  Telecommunication 
Convention.  Nairobi.  1982. 

"See  General  Plan  for  the  Development  of  the 
IntL-rrefiional  Telecommuneation  Network,  \sm\- 
1983-1987  (Paris,  19801:  Supplement  to  the  World 
Plan.  982-]'J89  (1982):  General  Plan  for  the 
Oevelopment  of  the  Regional  Network  in  Africa, 
1982-1986-1990  (Libreville,  1983|:  General  Plan  foi 
the  Development  of  the  Regional  Network  in  the 
Rtgion  of  Europe  and  Vfedilerranean  Basin.  19~8- 
198 1-1 983-1  ge.-;  (Santiaso  de  Compo.slela.  Espana. 
isrsi):  Supplement  to  the  Europe  and  Mediterranean 
Basin  Plan.  1980-1984-(19flt|  (1982|:  General  Plan 
for  the  Development  of  the  Regional  Utin  Anieriian 
Network.  1980-1984-1988  (Buenos  Aires.  1981]; 
General  Plan  for  the  development  of  the  Ri^gional 
Asian  and  Oceanian  Network.  1981-1984-1990 
(.Manila.  1982}:  Supplement  1  (\^1982)  to  the  Asia 
and  Oceania  Plan  (1983). 


is  similar  to  and  interrelated  with  that 
the  Joint  Plan  Committees  described 
above.-' 

40,  The  General  Secretariat  is  also 
organizing  three  major  preparatory 
seminars  between  March  and  May  1985 
in  Buenos  Aires,  Nairobi,  and  Bangkok. 
These  seminars  will  afford  an 
opportunity  for  nations  throughout  the 
world,  and  particularly  smaller  nations 
near  those  locations,  to  gather  in  the 
months  immediately  preceding  the 
Conference,  and  discuss  the  important 
issues  likely  to  arise  in  August  al  the 
Space  WARC,  In  addition,  the  General 
Secretariat  will  provide  rathtir 
considerable  administrative  support  fur 
the  first  session;  and  it  is  the  Secretary 
General  and  the  Deputy  Secretary 
General  who  will  personally  assist  in 
the  organization  of  the  Confi.'reince. 

41,  The  Maitland  Commission.  The 
1982  Nairobi  Plenipotentiary  Conference 
established  an  Independent  Commission 
for  World  Wide  Telecommunications 
Development.  =  ^  It  was  given  a  mandate 
to  recommend  ways  in  which  the 
expansion  of  telecommunications  across 
the  world  could  be  stimulated.  The 
Maitland  Commission  drew  upon  a  wide 
range  of  published  and  volunteered 
materials  on  telecommunication,  held 
several  seminars,  and  recently  issued  its 
Repori,-'"  The  Maitland  Commission  in 
its  consideration  of  choices  of 
technology  recognized  the  importanc;e  of 
satellite  systems  for  the  repid  growth  of 
telecommunication  services  in 
developing  countries  and  emphasized 
the  need  for  satisfactory  decisions  at  the 
Space  WARC,="  In  addition,  the 
Maitland  Commission  "noted 
suggestions  that  the  economic  value  of 
geostationary  orbit  and  the  radio 
spectrum  might  be  used  to  finance 
telecommunications  developrnt-nt."'-'-^ 
The  Report  did  admit,  however,  that  this 
is  a  theoretical  concept,  and  further 
work  is  needed  to  determine  whether 
this  idea  is  practical.''''  Although  the 


-*Svc.  e.g..  Panaflel.  ITU,  CtMerva  1983: 
Mcdarabtel,  ITU  Geneva  1983:  List  of  Projects  on 
Master  Plan  for  Development  of 
Telecommunications,  Annex.  CCIR  Doc  IWP  4/1- 
ll.i4  (20  Feb  1984). 

'■'  This  ITU  Commission  is  popularly  referred  to 
as  the  "Maitland  Commission"  after  its  Chairnum. 
Sir  Donald  Maitland  of  the  United  Kingdom 

'"  See  The  Missing  Link.  Report  of  the 
Independent  Commission  for  World  Wide 
lelecommunicalions  Development.  Uecenilier  19U4 

"  See  id.  at  35,  Chap.  4,  para,  34. 

^*  Id.  at  62.  Chap.  9.  para.  33. 

^"  Ibid.  For  example,  this  so-called  "resource." 
sometimes  simplistically  "eferrtd  to  as  orbit/ 
spectrum  is  actually  a  construct  describing  the 
physici'l  properties  associated  with  the  radio  ene-gy 
used  for  transmissions.  These  physical  properlits 
arc:  instantaneous  frequency,  lime,  spatial  volume 

Conlinuic! 
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work  of  the  Maitland  Commission  has  a 
nexus  to  the  Space  VVARC,  the  follow- 
up  work  of  that  Commission  should 
proceed  separately  from  that  of  the 
Conference. 

42.  The  IFRB.  Both  Resolution  No.  3  of 
WARC-79  and  the  WARC-ORB(l) 
agenda  call  for  "the  IFRB  to  prepare  a 
report  on  the  operation  of  the 
procedures  of  Articles  Tl  and  13 
including  information  about  difficulties 
which  may  be  reported  to  the  IFRB  by 
Administrations  in  gaining  access  to 
suitable  orbital  locations  and 
frequencies.  .  .  ."  On  10  January  1984, 
the  Board  issued  IFRB  Circular-letter 
No.  567  requesting  individual 
administrations  to  report  any  of  these 
difficulties.  The  United  States  and  34 
other  countries  submitted  responses.^* 
On  10  December  1984.  the  Board  issued 
an  81  page  Report  that  contains  ten 
chapters  devoted  to: 

•  IFRB  activities  relating  to  the 
application  of  the  regulatory  provisions 
applicable  to  space 
radiocommunications. 

•  Comments  on  the  application  of  the 
provisions  of  the  Radio  Regulations 
relating  to  the  allocation  of  frequency 
bands. 

•  Comments  on  the  coordination 
provisions. 

•  Comments  on  the  application  of  the 
provisions  relating  to  the  broadcasting- 
satellite  service. 

•  Comments  on  the  application  of  the 
provisions  relating  to  notification  and 
registration. 

•  Rules  of  procedure. 

•  IFRB  Publications  and  service 
documents. 

•  Difficulties  reported  by 
Administrations  in  seeking  access  to 


orbital  positions  and  to  the  frequency 
spectrum.^* 

43.  The  Board's  Report  described  in 
considerable  detail  the  existing  ITU 
arrangements  for  communication 
satellites  and  the  associated 
administrati\e  activity.  It  also  indicated 
several  areas  where  those  arrangements 
might  be  improved.  The  most  interesting 
and  potentially  important  material, 
however,  is  found  in  Annex  F  of  the 
Report,  which  reproduces  each  of  the  34 
comments  submitted  by  .-Administrations 
". . .  concerning  difficulties  in  gaming 
access  to  suitable  orbital  positions  and 
frequencies."  Only  three 
Administrations.  France.  India,  and 
Mexico  indicated  actual  difficulties:  and 
only  two  others.  Ecuador  and 
Yugoslavia,  indicated  anticipated  future 
difficulties.'® 

44.  Other  Administrative  Radio 
Conferences.  Several  Administrative 
Radio  Conferences  have  been  convened 
during  the  past  five  years  to  carry  out 
various  kinds  of  planning  for 
broadcasting  services.''  However,  it  is 
very  important  to  distinguish  between 
the  kind  of  planning  approaches  that 
may  be  acceptable  for  broadcasting 
services,  and  those  approaches 
appropriate  for  the  Fixed-Satellite 
Service  (FSS).  The  considerable 
homogeneity  and  static  operational 
configurations  of  broadcast  facilities 
allow  the  use  of  relatively  rigid  and 
detailed  planning  approaches.  We  have 
previously  found  such  approaches 
unsatisfactory  for  the  highly  dynamic 
and  inhomogeneous  FSS.'* 


iKenerdlly  defined  by  a  point  in  the  CSO  and  a 
bounded  urea  on  the  surtuce  of  the  earth),  and  wave 
polarization.  The  instantaneous  relationships 
between  these  properties  can  be  very  complex,  for 
example,  when  spread  spectrum  transmissions  are 
used,  it  is  difficult  to  envision  how  such  a  hiKhly 
complex,  dynamic  conslnici  of  physics  could  be 
packaged  so  as  to  have  economic  value. 

There  are.  in  addition,  fundamental  legal  and 
policy  questions.  For  more  than  eighty  years,  the 
basis  for  internalional  cooperation  in  these  mailers 
has  rested  on  the  understanding  that  each  is 
sovereign  to  employ  radio  as  it  sees  fit.  absent  an 
obligation  not  to  cause  harmful  interference  to  the 
facilities  of  other  nations  operating  in  accordance 
with  accepted  ITU  provisions.  The  assessment  of  a 
fee  under  some  kind  of  international  regime  as  a 
condition  to  operale  a  radio  facility  would  appear  lo 
be  an  unacceptable  intrusion  on  national 
sovereignly.  In  addition,  such  a  si:heme  would  also 
appear  to  run  afoul  of  the  Treaty  on  the  Peaceful 
Uses  of  Outer  Space  which  assiTis  the  freedom  of 
all  nations  to  use  outer  space. 

'*  See  Letter  from  Director.  Office  of  International 
Communications  Polii  y.  Department  of  Slate,  lo  A. 
Berrada.  Chairman.  IFRB  27  April  19B4.  The  letter 
was  attached  us  Appendix  D  to  the  Fourth  Notice, 
.supra. 


'*  Report  of  the  IFRB  to  iheAAorld  Administrative 
Radio  Conference  on  the  Use  of  the  Geoslationarj- 
Salollite  Orbit  and  the  Planning  of  the  Space 
Services  Ullizing  It  (ORB)  (1))  Geneva.  8  Augu8t-13 
September  1985.  appended  to  IFRB  Circular-letter 
No.  600  (10  Deccmben984| 

'■  See  id.  at  76  and  79. 

"  See  Report  to  the  Second  Session,  Region  2 
Administrative  Radio  Conference  for  Medium 
Frequency  Broadcasting  (1980);  Final  Acts  of  the 
Region  2  Administrative  Radio  Conference  for 
Medium  Frequency  Broadcasting  (1981);  Report  to 
the  Second  Session  of  the  Conference.  Region  1 
Administrative  Radio  Conference  for  the  FM 
Broadcasting  Servit  e  in  the  VHF  Band  (1982);  Final 
Acts  of  the  Region  2  Administrative  Radio 
Conference  for  the  Broadcasting-Satellite  S«>rvice 
(1983);  Report  lo  the  Second  Session  of  the 
Conference.  World  Adminislralive  Radio 
Conference  for  the  Planning  of  the  HF  Bands 
Allocated  to  the  Broadcasting  Service,  First  Session, 
Geneva  (1984):  Final  Acts  of  the  Region  1 
Administrative  Radio  Conference  for  the  FM 
Broadcasting  Service  in  the  VHF  Band  (1984). 

"  See  Third  Notice  of  Inquiry  supra,  at  4.  paras. 
8-9  (dislinclions  with  respect  to  the  Broadcasting- 
Salellite  Service);  Fourth  .\otice  of  Inquiry,  supra,  at 

.  paras.  42-43  (distinctions  with  respecl  to  the 

HF.  Broadcasting  Service). 


45.  Plenipotentiary'  Conference 
Administrative  Council.  The  ITU's  two 
major  administrative  organs  have  both 
taken  actions  that  bear  upon  Space 
WARC.  The  Plenipotentiary  Conference 
at  its  Nairobi,  1982.  session  added  lo  the 
Space  VVARC  agenda  the  incorporation 
of  the  Final  Acts  of  the  Region  2 
Broadcasting-Satellite  Conference  into 
the  Radio  Regulations.  In  addition,  the 
Plenipotentiary  made  minor  adjustments 
to  Article  33  of  the  International 
Telecommunication  Convention  dealing 
with  the  "orbit/spectrum  resource."  The 
activity  of  the  Administrative  Council 
relative  to  the  Space  W.ARC  was  chiefly 
its  work  in  preparing  the  agenda  of  the 
Conference  at  the  1982  and  1983 
sessions,  and  scheduling  it  for  the  five 
and  a  half  weeks  beginning  on  8  August 
1985.  Following  the  first  sesion  of  Space 
WARC.  it  is  the  Council  that  will  be 
faced  with  allocating  the  ITU  resources 
necessary  to  carry  out  the  decisions 
reached. 

C.  Preparatory  Activity  of  Other 
International  Organizations 

46.  Several  other  international 
organizations  of  both  global  and 
regional  character  have  engaged  in 
preparations  for  the  Space  WARC. 
Those  in  which  the  United  States 
participates  include  the  United  Nations, 
the  International  Telecommunications 
Satellite  Organization  (INTELSAT),  the 
Inter- Amen  can  Telecommunications 
Conference  ICITEL),  arr.ong  others, 

47.  United  Nations.  The  Second 
United  Nations  Conference  on  the 
Exploration  and  Peaceful  Uses  of  Outer 
Space  (UNISPACE  82:.  held  at  Vienna  in 
1982.  made  a  series  of  recommendations 
relating  to  studies  which  were 
subsequently  endorsed  by  the  General 
Assembly. ''  These  studies  were 
assigned  to  the  Scientific  and  Technical 
(S&T)  Sub-Committee  and  the  Legal 
Sub-Committee  of  the  Com-mittee  on  the 
Peaceful  Uses  of  Outer  Space 
(C0PU0S1.*°  The  S&T  Sub-Com.mittee 
established  a  Group  of  Experts  which 
has  produced  a  Draft  Final  Study  on  The 
Feasibility  of  Obtaining  Closer  Spacing 
of  Satellites  in  the  Geostationary 
Orbit.*'  The  Legal  Sub-Committee 
established  a  Working  Group  that 
prepared  some  draft  principles  relating 
to  "the  rational  and  equitable  use  of  the 
geostationary  orbit."'"  However. 


'*  See  UN  General  Assembly  Re».  37/90  (19831 
and  Res  38'80  (1984). 

'°  See  Report  of  Ihe  Commillee  on  the  Peaceful 
Uses  of  Outer  Space.  U.N  G.A  Doc  No  20(A/39/20) 
(1984). 

"  See  Doc.  A/AC.  105/340  125  Oct  18M). 

*'  See  Annex  II.  Report  of  ihe  Legal  Sub- 
Commillee.  Doc  A/AC.105/337  (19ts4). 
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numerous  divergent  views  on  the 
appropriateness  of  these  principles,  both 
procedurally  and  substantively  were 
expressed  in  the  Sub-Committee  and  the 
Committee. 

48.  The  Study  of  the  S&T  Sub- 
Committee  on  closer  satellite  spacing  is 
directly  relevant  to  the  work  of  WARC- 
ORB  (l)-*-'  It  not  only  contains  a  useful 
compilation  of  information  conerning 
the  attributes  and  use  of  the  GSO.  but 
also  reaches  several  significant 
conclusions.  It  finds  that  closer  spacing 
of  satellites  in  the  GSO  is  feasible  and 
that  the  efficiency  of  use  of  the  orbit  is 
expected  to  thereby  increase  noticeably 
with  widespread  implementation  of  this 
technique.  The  Study  also  finds  that. 
under  the  present  coordination 
procedures  of  the  ITU,  although  there 
have  been  some  cases  in  which 
countries  have  had  difficulties  adapting 
their  proposed  satellites  to  existing 
assignments,  no  country  has  been 
denied  access  to  the  GSO  fur  any 
satellite. 

49.  IXTELSAT.  The  International 
Telecommunications  Satellite 
Organization  (INTELSAT)  is  one  of  the 
largest  operators  of  satellite 
radiocommunication  networks  in  the 
world,  providing  a  wide  range  of 
services  for  both  international  and 
domestic  applications.  INTELSAT  and 
its  participating  parties  and  signatories 
have  a  significant  interest  in  Space     » 
WARC  developments  that  the 
I.NTELSAT  staff  articulated  in  a  recent 
document  to  all  Parties  and 
Signatories.**  Such  concerns  have  been 
taken  into  account  in  the  preparation  of 
our  proposals.  While  our  reliance  on 
INTELSAT  facilities  for  international 
communication  services  is  significant, 
they  are  not  exclusive.  They  must  be 
viewed  in  the  context  of  the  multiplicity 
of  communication  facilities  on  which 
this  country's  domestic  and 
international  telecommunication 
industry  depends.  We  believe  that  the  ' 
views  expressed  below  adequately 
balances  those  interests, 

50.  CITEL.  The  Inter-American 
Telecommunications  Conference 
(CITEL)  is  an  organ  of  the  Organization 
of  American  States  (OAS).  and  serves  to 
bring  most  of  the  nations  of  the  Western 
Hemisphere  together  to  exchange  views 
and  reach  agreement  on  important 
telecommunication  issues.  Its  Permanent 


*-^  The  stiiciv  was  prepared  by  experts  from 
Ci/lomtiK).  Czechoslovakia.  Italy,  fapan.  Kenya. 
Pitkislan  Sweden  1  SSR  and  the  United  Kingdom. 
with  assistance  fiom  ITU  staff. 

♦*  See  WARC-OKB  |l)/Ba.  Issues  uf  Concern  to 
IN  I'KLSAT.  attachment  to  memorandum  to  all 
signatoiies  lo  the  IMELS.^T  Operating  Agreement 
from  the  Director  General,  Ref.;  S/84-34  (18  Oct 
1R84) 


Technical  Committee  III 
(R.idiocommunications)  has  a  mandate 
to  focus  on  Space  WARC.  It  met  at 
Buenos  Aires  19-23  November  1984. 
reached  agreement  on  several  WARC- 
ORB  (T)  matters,  but  postponed  the  more 
difficult  issues  to  the  next  meeting  in 
March  1985, *=> 

51.  Others.  In  addition  to  the  above 
organizations,  others  with  highly 
specialized  interests  have  been  involved 
in  Space  WARC  preparations.  For 
example,  in  1980  the  Joint  Civil  Militarv 
((CM)  Meeting  of  the  Allied  Radio 
Frequency  Agency  (AREA)  of  the  North 
Atlantic  Treaty  Organization  (NATO) 
established  a  Joint  Working  Party  on 
WARC-ORB(l)  to  focus  on  several 
matters  of  particular  interest  to  NATO. 
In  addition,  others  such  as  the 
International  Maritime  Satellite 
Organization  (INMARSAT),  the 
International  Maritime  Organization 
(IMO),  the  International  Civil  Aviation 
Organization  (ICAO)  and  the  World 
Meteorological  Organization  (WMO) 
have  undertaken  activities  that  have  a 
bearing  on  the  Space  WARC. 

Part  III.  Major  Issues  | 

52.  At  the  outset,  we  emphasize  the 
intention  of  the  Commission  and,  we 
believe  the  United  States,  to  reach  an 
agreement  on  these  issues  in  a 
cooperative  manner  with  all  countries. 
We  remain  open  to  a  wide  range  of 
options  that  bring  about  "equitable 
access  in  practice"  for  all.  This  has  been 
the  primary  thrust  of  our  entire 
preparatory  effort;  it  remains  so  now. 

53.  However,  we  also  emphasize  that 
any  new  or  modified  arrangements 
fashioned  by  the  Conference  must 
support  U.S.  telecommunication 
requirements,  be  compatible  with  our 
pro-competitive  deregulalory  policies, 
encourage  efficient  use  of  the  orbit/ 
spectrum  resource,  and  not  be 
unnecessarily  burdensome  or  inflexible 
in  allowing  innovative  services  to  be 
introduced.  Although  fhis  Conference 
has  been  sometimes  portrayed  as  a 
conflict  between  developed  and 
developing  countries,  we  believe  that 
pragmatic  objectives  will  guide  the  work 
of  the  Conference.  We  believe  a  proper 
balance  will  be  found  between 
protecting  existing  systems  in  which 
significant  investments  have  already 
been  made  with  the  necessity  of 
assuring  that  future  systems,  that  may 
not  yet  be  fully  define^  and  funded,  will 


*''  See  Draft  Final  Report,  Organiailion  of 
American  States.  Inter-American 
Telecommunications  Conference,  First  Meeting  of 
the  Permanent  Technical  Committee  HI:  Radio 
Communications  of  CITEL.  lB-23  November  1984. 
Buenos  Aires.  Argentina.  OEi\/SKR.L/XII.  m^CIII- 
30,'84  (23  November  19841 


in  fact  be  accommodated  when  they  are 
ready  lo  be  placed  into  service. 
Similarly,  we  believe  a  practical 
solution  can  be  found  to  any  poiential 
conflict  that  might  be  perceived  between 
the  technology  needed  to  maximize 
access  to  the  orbit  and  the  ability  of 
countries  to  rely  on  their  own  industries 
to  implement  future  satellite  systems  to 
satisfy  their  national  requirements. 

54.  These  interests  were  plainly 
evident  during  the  course  of  the  many 
discussions  at  the  CPM.  With  a 
continuing  focus  on  these  common 
interests,  there  is  no  reason  to  believe 
that  the  first  session  next  August  will 
not  conclude  in  a  manner  acceptable  lo 
every  nation. 

55.  This  First  Report  and  Order 
presents  what  appear  to  be  the  key 
Conference  issues.  We  have  attempted 
to  portray  the  range  of  views  and 
options  on  these  issues  and.  to  the 
extent  possible  at  this  time,  pragmatic 
courses  of  action. 

A.  To  "Guarantee  in  Practice,  Equitable 
Access"  for  the  Satellite  Networks  of 
All  Countries 

5G.  Background.  The  basic  goal  of  the 
Space  WARC  is  "to  guarantee  in 
practice  for  all  countries  equitable 
access  to  the  geostationary — satellite 
orbit  and  the  frequency  bands  allocated 
to  space  services."  **In  the  Fourth 
Notice,  we  indicated  that  equity  is 
intrinsically  an  abstract  concept  that 
can  only  be  achieved  on  a  case-by-case 
basis.  Its  pursuit  necessarily  must  rely 
on  an  international  system  of 
cooperation  that  in  the  Third  Notice  we  - 
characterized  as  the  appropriate 
mechanisms  that  give  everyone 
assurance  that  their  needs  will  be  met 
as  they  arise.*' 

57.  The  subject  of  equity  indireclly 
arose  at  the  Conference  Preparatory 
Meeting  during  discussions  on  the 
ability  of  various  planning  methods  to 
provide  equitable  access. "'It  was  one  of 
the  few  subjects  on  which  a  consensus 
could  not  be  achieved,  resulting  in  the 
introduction  of  statements  by  several 
Administrations  that  the  planning 
methods  at  the  extremes  did  not  provide 
equitable  access." 

58.  Comments  on  the  Fourth  Notice.  A 
number  of  comments  addressed  and 
emphasized  fhis  issue.  All  the  parlies 
recognized  the  importance  and 
relevance  of  equitability.  There  was 
divergence,  however,  as  to  the  ability  of 


"■Resolution  No.  3.  The  World  Administrative 
R.idio  Conference  (Geneva.  1979). 

"See  Fourth  Notice,  supra,  at ,  paru  20 

•"See  Annex  4,  Section  4,4  CPM  Report. 
"See  footnote  2 J,  above. 
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anyone  to  a  priori  define  it.  For  exHmple. 
COMSAT  and  GTE  suggested  thdt 
equitability  was  a  key  element  in  these 
proceedings.  It  was  relevant  not  only  in 
terms  of  the  share  of  the  resource  to 
which  an  Administration  would  be 
entitled,  but  also  in  terms  of  the  effort 
an  Administration  has  to  make  in  order 
to  utilize  its  share.*" GTE,  in  particular. 
believed  that  the  attempt  to  answer  the 
equity  question  in  concrete  terms  must 
occupy  the  center  of  U.S.  preparations 
for  WARC-ORB(l).*' 

59.  On  the  other  hand.  A'YlkT  saw  the 
matter  in  less  absolute  terms,  placing 
the  emphasis  instead  on  "reasonable 
assurance"  in  the  context  of  other 
factors.  It  argued  that  a  level  of 
reasonable  assurance  of  equitable 
access  plus  the  prospect  of  unshackled 
technological  development  which  may 
obviate  the  problem  altogether  (or 
substantially  reduce  its  severity),  was  a 
better  "deal"  for  all  concerned  than  a 
technologically-restrictive  a  priori 
planned  guarantee.'^ 

60.  Finding.  We  agree  that  a  practical 
system  of  assuiing  equitable  access  to 
the  orbit  may  lack  the  simpliLity  of  the 
plans  that  have  been  adopted  at  ITU 
Conference  for  broadcasting  services. 
However,  the  Fixed-Satellite  Service  is 
far  more  heterogeneous  and  dynamic 
that  the  broadcasting  services.  The 
investment  needed  to  place  a 
communications  satellite  system  into 
service  is  large  and  warrants  the  efforts 
of  all  Administrations  to  develop 
reasonable  approaches  at  the 
Conference.  In  particular,  a  planning 
approach  that  protects  hypothetical 
systems  in  the  future  at  the  expense  of 
real  systems  in  the  present  is  not 
equitable  in  our  view.  \'or  is  a  planning 
approach  which  artifically  limits  the 
number  of  accesses  to  the  orbit  below 
that  which  would  be  feasible  in  the 
future  when  the  demand  for  more 
intensive  use  arises. 

Gl.  All  the  commentors  and  our  Space 
WARC  Advisory  Commitee  have 
emphasized  the  necessity  for  the 
Conference  to  fashion  ITU  arangements 
that  bri.ng  the  affected  Administrations 
together  in  relatively  local  forums  to 
achieve  equitable  entry  for  new  satellite 
systems  as  well  as  equitable  alterations 
to  the  operation  of  existing  systems. 
This  is  an  extraordinarily  complex  task, 
and  it  is  implicit  that  an  equitable  result 
is  only  likely  to  obtain  on  a  case-by-case 
basis. 

62.  As  many  nations  have  already 
observed  with  respect  to  the  1977 
Broadcasting-Satellite  Plan,  merely 


making  a  few  technical  assumptions  and 
parceling  out  frequency  channels, 
orbital  positions,  and  coverage  areas 
may  achieve  some  immediate 
satisfaction.  But,  if  the  plan  is  no  longer 
viable  in  five  years  because  the 
technology  or  operational  requirements 
have  changed,  the  ultimate  result  is 
anything  but  equitable.  To  define  for  the 
distant  future  precisely  what  is 
equitable  and  what  is  not.  is  a  process 
leading  to  an  illusory  goal.  We  believe 
that  the  emphasis  should  be  on 
constructing  a  planning  approach  that 
gives  each  Administration  the  access  it 
desires  at  the  time  it  is  ready  to 
implement  a  system.  Anything  less  is 
not  equitable  access. 

B.  The  Factors  Considered  as  Part  of  the 
Situation  Prevailing 

63.  Background  and  Comments.  This 
issue  is  the  initial  item  on  the  first 
session  agenda.  It  was  extensively 
considered  in  the  context  of  the  Third 
Notice.  Fourth  Notice,  and  the  United 
States  submissions  to  the  CPM.^^  At  the 
Conference  Preparatory  Meeting,  there 
was  a  near  consensus  on  this  subject.** 
No  partly  filing  comments  on  the  Fourth 
Notice  addressed  this  issue,  and  the 
second  report  of  the  Space  WARC 
Advisory  Committee  contains  no 
explicit  information  on  this  agenda 
item.*'  The  IFRB  Report,  although 
conveying  some  problems  of  the  Board 
in  interpreting  and  applying  the  existing 
arrangements,  as  well  as  some  general 
statements  by  Administrations,  does 
reveal  significant  new  material.  To  the 
extent  there  is  any  particular  conclusion 
that  can  be  reached  from  the  IFRB 
Report,  it  is  that  the  existing 
arrangements  have  worked  reasonably 
well. 

64.  Finding.  We  believe  that  Chapter  3 
and  Annex  3  of  the  CPM  Report  to 
WARC-ORB(l)  can  serve  as  a  basis  for 
dialogue  and  agreement  by  the 
Conference.  We  have  therefore 
recommended  in  our  initial  proposals 
that  this  material  be  used  as  a  basis  for 
the  work  of  the  Conference,  with 


"See  COMSAT  Reply  Comm«>nH  ut  5. 
"  See  GTE  Reply  Comments  al  6. 
"  See  A  Te-T  Comme/ils  al  3. 


'  '  See  Third  Notice,  supra,  at  6-11,  paras.  13-27: 

Fourth  Notice,  supra,  at .  para.  7;  U.S.A.. 

Technical  and  operational  information  concerning 
principles,  criteria  and  technical  parsmelers 
characterising  the  prevailing  situation  in  the  space 
services.  CPM  Doc.  No.  B/022  (Mar  1984). 

"  See  CPM  Report.  Part  I  at  9-17. 

'^  See  Second  Report  of  the  Advisory  Committee 
for  the  ITU  World  Administrative  Radio  Conference 
on  the  Use  of  the  Ceostationary-Saieliite  Orbit  and 
the  Planning  of  the  Space  Serv  ices  Utilizing  It. 
January  1985.  Although  the  Advisory  Committee 
Bands  and  Services  Working  Croup  did  address  the 
subject,  their  material  summarizes  existing  material 
See  Materials  of  the  Working  Group  on  Bands  and 
Services  (15  Dec  1984)  al  4-10. 


particular  attention  being  given  to  the 
conclusions  of  Chapter  3  of  CPM  Report: 

•  The  situation  prevailing  involves  a 
complex  mix  of  technological, 
operational,  and  economic  and 
international  and  domestic  factors. 

•  Technological  advancements  at 
every  level  of  telecommunication  and 
information  systems,  from  small 
compounds  to  large  facilities  to  entire 
networks,  are  occurring  at  a  significant 
rate. 

•  Operational  configurations,  uses, 
and  infrastructure  developments  are 
changing  at  a  significant  rate. 

•  In  some  portions  of  the  4,  6. 11. 12, 
and  14  GHz  bands  and  some  arcs  of  the 
GSO,  there  exists  a  relatively  intensive 
use  of  satellites  operating  in  the  Fixed- 
Satellite  Service. 

•  Most  space  services,  other  than  the 
fixed-satellite,  broadcasting-satellite 
and  the  mobile-satellite  services,  make 
little  use  of  the  GSO.  Access  to  the  GSO 
by  Administrations  is  not  likely  to  be  a 
problem  for  these  services. 

•  Some  services  that  make  limited  use 
of  the  GSO  are  successfully  organized 
by  specialized  user  communities  such  as 
the  World  Meteorological  Organization. 
Access  to  the  GSO  by  Administrations 
is  not  likely  to  be  a  problem  for  these 
services. 

65.  In  considering  the  prevailing 
situation,  it  should  be  noted  that  many 
of  the  techniques  necessary  to  satisfy 
the  world's  satellite  communications 
requirements  have  been  implemented  in 
some  of  the  networks  serving  the  U.S. 
These  include  capacities  on  the  order  of 
3000-6000  voice  channels  per 
transponder  using  compandored  FDM- 
FM  or  SSB-AM.  spacecraft  antenna 
beam  shaping,  domestic  use  of  spot 
beams,  and  reductions  to  2'  in  orbital 
spacings  between  domestic  satellites  in 
the  6/4  GHz  and  14/12  GHz  bands.  We 
believe  that  increased  i;-.e  of  these  and 
other  techniques  will  1  ■  necessary  to 
accommodate  the  reqir.cments  of  the 
1990s  and  beyond. 

66.  Based  on  our  careful  review  and 
analysis  of  the  CPM  material,  we  also 
believe  that  the  work  of  the  Conference 
should  be  based  on  the  following 
additional  observations  and  conclusions 
concerning  the  prevailing  situation; 

•  All  countries  have  been  able  to 
exercise  equal  rights  to  satisfy  their 
telecommunication  requirements,  using 
satellite  technology,  and  have  employed 
different  means  and  approaches  to 
satisfy  their  requirem--   's: 

•  The  existing  ITU  ..rangements.  in 
particular  the  provisio--,  governing  the 
actions  of  Administrah/ns  and  the  IFRB. 
have  proven  to  be  very  successful  in 
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iiffording  Admiristrations  access  to  the 
C;SO/spectnir' 

•  A  wide  vaMf'y  of  space  services 
h.is  in  fact  developed  in  response  to 
chan^ins  reqviirements: 

•  Satellite  CDmrnunications  through 
common  user  f  \  stems  has  represented  a 
cost-effective  arrangement  for  many 
countries,  both  as  an  interim  system 
leading  to  an  independent  domestic 
system  and  as  a  continuing  arrangement 
fur  those  developing  countries  that 
otherwise  may  not  be  able  to  afford 
satellite  service  or  whose 
telecommunication  needs  are  so  limited 
as  to  make  independent  satellite 
services  not  cost-effective: 

•  Improvements  in  technology  have 
been  able  to  satisfy  growing  demands 
for  orbit  capacity  and  access  at  reduced 
unit  cost; 

•  As  the  needs  of  individual  countries 
dictate,  common  user  systems  have 
increasingly  been  used  in  conjunction 
with  networks  of  individual  countries: 

•  Improvements  in  technology  have 
been  able  to  satisfy  growing  dem.inds 
fur  orbit  capacity  and  orbit  access  at 
reduced  unit  cost; 

•  The  value  of  introducing  new 
technology  and  more  efficient  spectrum 
and  orbit  management  techniques  has 
been  widely  recognized  and  their 
implementation  has  pro\en  to  be 
feasible; 

•  Substantial  demand  for  service  in 
the  FSS  has  led  the  US.'\  to  prescribe  a 
m.evimum.  orbital  spacing  of  between 
.uijacent  USA  satellites  which  users 
must  be  prepared  to  accept.  It  has  been 
found  that  this  approach  is  both 
eccmomically  and  operationally  viable 
and  conducive  to  achieving  a  high  orbit 
utilization  efficiency. 

C.  The  Satellite  Services  and  Bands 
Suli/t'ct  to  Any  ^'e^^■  Planning  Approach 

G7.  Background.  This  subject  was  also 
extensively  considered  in  the  context  of 
the  Third  Notice,  Fourth  Notice,  and  the 
L'nited  States  submissions  to  the 
CPM.^«  Similarly,  at  the  Conference 
Preparatory  Meeting,  there  was  a 
general  consensus  on  this  subject.  The 
CPM  Report  states  as  a  conclusion: 

So  fdr  there  is  only  one  FSS  band  pair  for 
which  the  utilization  intensity  can  be 
rejjHrded  as  relatively  high.  6/4  GHz.  and  this 
intense  use  is  largely  confined  to  certain 
portions  of  the  CSO  providing  service  to 
certain  geographic  areas.  The  only  other 
l)and  in  which  the  intensity  can  lie  expected 
to  approach  that  of  6/4  CHz  is  at  14/11-12 


^'-  See  Third  Notice,  supra  at  IJ.  paras.  31-3;); 

huirr/f  X'oiice.  supra,  at .  paras.  13-lH: 

I'-S  .•%  .  Technical  and  ()ppr,itional  faclors  which 
m.tv  assist  the  V\  ARC-ORB(l|  in  its  consideration 
of  .-\H.Tula  ii.-ms  2  2  and  2.5.  CPt^l  Doc.  No.  B/()23. 


GHz.  Hllhough  at  those  ftequencies  the 
intensity  is  expected  to  rise  gradually.*' 

68.  Comments  on  the  Fourth  Notice. 
nearly  every  party  filing  comments  on 
the  Fourth  Notice  expressed  their  views 
on  this  agenda  item.  The  positions 
ranged  from  planning  a  precisely 
defined  band  pair,  the  Fixed-Satellite 
Service  bandwidths  of  3700-4200  MHz 
and  ,5925-6425  MHz."^»  to  more  general 
band  pair  reference,^'  to  a  strong 
preference  for  one  band  pair,  almost 
foreclosing  another,""  to  maintaining 
some  flexibility.6'  In  addition,  AT&T 
noted  that  traffic  demands  may  vary 
considerably  between  various  orbital 
positions,  and  urged  that  these 
geographical  differences  be  examined  in 
detail  in  formulating  the  United  States 
position,  as  a  further  mechanism  of 
narrowing  the  focus  of  any  alternative 
planning,*^ 

69.  Space  IVABC  Advisory  Committee 
Vioivs.  During  the  second  round  of 
Space  WARC  Advisory  Committee  work 
in  late  1984,  this  subject  was  considered 
by  a  special  working  group. ^^  The 
Advisory  Committee  believed  that  the 
record  of  satellite  system  development 
and  operations  over  the  last  two 
decades  logically  pointed  to  the  3700- 
4200  MHz  and  the  5925-6425  MHz  bands 
as  the  principal  candidates  for 
alternative  planning  arrangements.'''-'  its 
assessment  was  contingent,  however, 
upon  the  nature  of  the  planning  method 
to  be  applied:  and  "|njo  bands  and 
services  [were]  recommended  for 
planning  if  a  rigid,  a  priori  plan  is  being 
considered."  «*  Alternative 
arrangements  for  the  14/11-12  GHz 
bands  were  excluded  because:  the 
intensity  of  use  is  low  at  this  time; 
experience  can  be  gained  from  planning 
in  the  lower  band;  and  allocations  are 
not  uniform  worldwide,  and  regional 
planning  would  be  required.®^ 

70.  The  Advisory  Committee  also 
suggested  that  it  may  be  desirable  to 
include  some  6/4  GHz  bands  for  certain 
thin  route  applications  in  certain  parts 
of  the  world.  The  Committee  indicated  a 
positive  need  for  an  ITU  allocation  to  a 
low  technology  satellite  service  to 
satisfy  needs  of  developing  countries 
which  would  require  large  satellite 
spacings  of  perhaps  5  degrees  or  even 


"  CPM  Report.  Part  I  at : 
'"  IIDO  Comments  at  2. 
"  See  SBS  Reply  Comment 
""  See  SBS  Comments  at  zl 
* '  See  ATST  Comments  at  I 
"-  Sec  AT&T  Comments  at  b. 
"  See  Materials  of  the  Working  Group  on  Bands 
and  Ser\ices.  supra. 

•■•  See  Second  Advisory  Cotnmitlee  Report,  supra 
at  10.  ' 

"  Id.  at  8. 
'"  See  id.  at  10. 


more  to  allow  for  the  use  of  low 
performance  earth  station  antennas.  The 
Committee  pointed  out  that  significant 
segments  of  the  electromagnetic 
spectrum  presently  allocated  to  the  FSS 
do  not  appear  to  be  presently  used  for 
this  service,  and  that  some  small 
segments  of  these  bands  could  be 
designated  for  a  low  technology  service 
after  taking  into  account  the  relevant 
sharing  requirements  and  constraints 
imposed  by  other  services. "^^ 

71.  Finding.  Nothing  that  has  occurred 
during  the  nine  months  since  the  Fourth 
Notice  has  persuaded  us  that  our  basic 
finding  in  that  Notice  should  not  be 
reaffirmed.  We  continue  to  believe  that 
this  agenda  item  of  the  Conference  is 
best  approached  through  the  same  tvvu- 
stcp  process  that  we  previously  adopted 
and  which  was  incorporated  in  the  CPM 
Report. 

72.  The  first  step  is  the  establishment 
of  specific  decision  making  criteria. 
These  criteria  include:  allocation  status, 
operational  status,  economic  impact. 
specialized  user  comm.unity,  technology 
status,  operational  characteristics,  and 
GSO  utilization  intensity. «»  The  second 
step  is  the  application  of  these  criteria 
to  the  available  facts  and  planning 
approach  being  considered.  Based  on 
these  criteria,  we  conclude  that  only 
portions  of  the  Fixed-Satellite  Service 
bands  between  3700  and  7075  .MHz 
should  be  considered  for  any  alternative 
planning  approach  at  this  time. 

73.  With  respect  to  higher  frequency 
bands,  we  are  very  concerned  about  the 
impact  of  alternative  arrangements  on 
the  development  of  technological  and 
operational  innovation.  For  example,  the 
very  complex  mixture  of  allocations  and 
restrictions  in  the  14/11-12  GHz  bands, 
that  vary  among  the  different  regions  of 
the  world,  would  seem  to  require  the  use 
of  the  existing  ITU  arrangements.^*  It  is 
also  worth  emphasizing  an  additional 
point  made  by  our  Space  WARC 
Advisory  Committee  that  experience 
should  be  gained  applying  alternative 
arrangements  at  6/4  GHz  before 
proceeding  to  apply  them  at  14/11-12 
GHz.  We  therefore  believe  tht  frequency 
bands  above  7075  MHz  should  not  be 
considered.  Our  recommended 
proposals  reflect  this  finding. 

74.  Low  technology  satellite  service  is 
an  important  concern  of  many 
developing  countries.  However,  the 
issue  is  not  primarily  one  of  low 


^^  See  Ibid. 

"  An  additional  criterion,  regviiremenls  statu.s. 
was  added  at  the  CPM.  Sec  CPM  Report,  supra.  Part 
I  at  19.  It  can.  however,  be  included  under  the  other 
criteria  and  we  see  no  purpose  in  discussing  it 
further  here. 

f'^  Cf.  ibid. 


technology  spectrum  dlli)cutions.  but 
rather  the  provision  of  a  piirticular 
appUcation.  i.e..  thin  route  transmissions 
to  widely  dispersed  populations.  It  is  a 
subject  sure  to  receive  considerable 
attention  at  the  Conference,  but  one 
which  is  not  incompatible  with  the 
approaches  we  suggest  below.  Thin 
route  applications  have  been  provided 
already  in  the  U.S.  domestic 
environment  to  remote  regions  such  as 
Alaska,  demonstrating  that  a  diversity 
of  applications  can  coexist  under  the 
current  regulatory  arrang(?nients.  Of 
course,  in  the  most  intensi\ely  used 
bands.  Administrations  may  not  be 
willing  to  accept  the  operating 
constraints  '"  that  might  he  required  of 
low  technology  applications  to  achieve 
compatibility  with  high  density  links 
under  conditions  of  small  satellite 
separations.  Such  services  should  not, 
however,  be  a  controlling  factor  in 
limiting  future  access  to  bands  that  are 
or  will  be  used  for  high  capacity  satellite 
systems.  Instead,  we  believe  that  such 
diverse  applications  should  be 
accommodated  v\ithin  othr-r  existing 
allocations  or  by  making  use  of  reverse 
band  operation. 

D.  The  Principles  Underlying  Any 
Planning  Approach 

75.  Background.  Since  the  fiist 
international  attempts  at  "planning"  the 
use  of  radio  stations  in  1920.  the 
discussion  of  associated  principles 
seems  to  have  been  a  pronunent  part  of 
the  activity."  True  to  this  tradition,  the 
WARC-79  resolution  calling  for  the 
Space  WARC  required  the  first  session 
to  ".  .  .  establish  the  principles  ...  for 
planning."  '-In  the  Second  Notice,  we 
addressed  this  subject  and  listed 
numerous  principles. ^^  Many  of  these 
were  included  in  the  United  States 
contributions  to  both  the  February  19!i4 
Meeting  of  CCIR  IWP  4/1  and  the 
CPM." 

76.  Only  one  other  Administration 
submitted  extensive  views  on  the 
subject  of  principles  for  the  Cl'M.''  We 


'"For  example.  siiLti  (.onslniinls  minhl  imluiJH 
ciireful  selection  and  coardin;jliun  of  r.f.  carrier 
(ri-quency  Hssignmenls.  increased  iriler-salollile 
interference  allowances,  reduix'd  total  transponder 
capacity.  They  do  not.  however,  necessarily 
preclude  such  low  let.hnoluKy  services  in 
intensively  used  l)ands  or  require  large  salcllile 
si^parations. 

•'  See  Universal  Rlectrical  Communications 
Union.  Draft  Convention  and  Remilations  |lfl2n|  at 
p  89. 

"Resolulion  No.  3.  supra. 

"S«'e  Second  Nolici;.  supra,  at  H-17,  paras.  19-41. 
Appendix  C.  Part  tl. 

"See  U.S.A  .  Conlriliution  Related  to  Planning 
Principles.  Doc  IWP  4/1/1 112  (Keb.  1984). 

'■'See  China.  Contribution  Relatinf;  to  Prim  iples, 
CP.M  Doc.  No.  B/Ota. 


noted  at  the  outset  of  our  discussion  of 
Conference  issues  that  there  exist 
certain  pragmatic  interests  shared  by  all 
nations.  At  the  CPM.  we  worked  with 
developing  countries  to  incorporate 
these  interests  in  a  set  of  general 
principles  on  which  there  could  be 
substantial  unanimity.  The  Annex  4  of 
the  CPM  Report  lists  these  principles: 

•  To  guarantee,  in  practice,  for  all 
countries,  equitable  access. 

•  To  achieve  the  most  efficient  and 
economical  utilization  of  the  orbit/  • 
spectrum  resource. 

•  Use  of  applicable  advanced 
technology  and  operational  techniques 
to  the  extent  possible. 

•  Use  of  uniform  technical  parameters 
and  technical  criteria  for  satellite 
systems,  as  far  as  possible. 

•  Good  adaptability  to  the  features  of 
various  kinds  of  requirements  and  to  the 
needs  of  technological  development  and 
new  services.'* 

77.  Comments  on  the  Fourth  Notice. 
The  parties  offered  few  comments  on 
principles.  This  probably  occurred 
because  of  our  Second  Notice  findings 
on  the  subject,  and  a  view  that  there 
was  little  more  to  be  said.  Howe\er. 
COMSAT  did  include  in  its  comments  a 
principle  not  previously  articulated, 
namely  the  reduction  of  administrative 
burdens  imposed  on  Administration." 

78.  Views  of  the  Space  W'.ARC 
Advisory  Committee.  The  Space  WARC 
Advisory  Committee  established  a 
special  working  group  to  prepare  a  very 
comprehensive  set  of  principles.  "*  They 
divided  the  subject  into  four  dontinant 
categories;  Equitable  Aci^ss  to  the  GSO 
and  Frequency  Spectrum  for  Space 
Services;  Extent  of  Rights  to  the  GSO 
and  Radio  Frequency  Spectrum  and 
Rights  of  Other  Systems;  Elements  of 
Planning  Methods;  and  Observance  of 
Rights  of  Other  Services.  Within  each  of 
these  categories,  specific  principles 
relevant  to  any  planning  method  were 
set  forth. 

79.  Finding.  We  believe  the  work  of 
the  Advisory  Committee  in  developing  a 
comprehensive  set  of  principles  and 
their  underlying  rationale  has  been 
useful.  The  substance  of  these  principles 
is  consistent  with  those  we  presented  in 
the  Second  Notice,  as  well  as  those 
formulated  by  the  international 
community  at  the  CPM.  We  believe  the 
statement  of  principles  in  our 
recommended  proposals  in  Appendix  B 
reflect  those  recommendations  as  well 
as  the  views  expressed  by  other 


government  agencies  and  other 
countries  in  the  course  of  our 
preliminary  discussions  with  them. 

E.  The  Kind  of  Planning  Approaches 
That  Should  Be  Considered  by  the 
Conference 

80.  Background.  The  consideration  of 
a  planning  approach  is  clearly  the 
central  issue  of  the  Conference.  It  is  also 
the  most  complex  issue,  and  the  one 
most  entwined  with  national  policies 
and  strategies. 

81.  We  addressed  this  subject  in  both 
the  Third  and  Fourth  .Notices.  First,  we 
revised  the  historical  record  of 
international  "planning"  to  avoid 
harmful  interference  between  radio 
stations,  noting  the  methods  employed 
and  the  radio  services  affected.  The 
most  significant  observation  was  that 
only  very  homogeneous  and  non- 
dynamic services — largely  broadcasting 
services — have  been  subject  to 
planning.'**  We  also  noted  that 
"planning"  encompassed  a  broad  range 
of  activities,  including,  for  exam.pie. 
network  planning  undertaken  during  the 
past  few  decades  by  telecommunication 
system  operators.  *'"  Second,  we  sought 
to  articulate  a  "common  underUing 
framework"  for  all  planning 
approaches.  "'  Third,  we  presented 
several  ke>  questions  common  to  all 
planning  approaches  in  an  attempt  to 
assess  the  implications  of  various 
alternatives.  "^  Our  only  finding  on  this 
subject  was  that  the  use  of 
Administrative  Radio  Conferences  to 
adopt  very  long-range,  detailed,  and 
inflexible  plans,  was  not  an  acceptable 
planning  approach.  ** 

82.  The  general  approach  taken  in 
these  notices  receiv  ed  substantial 
domestic  and  international  support. 
However,  the  international  community 
and  developing  countries  in  particular 
were  initially  reluctant  at  the  CPM  to 
accept  the  premise  that  all  methods, 
including  the  existing  one,  could  be 
subject  to  a  common  analytic 
framework.  Ultimately,  however,  each 
of  the  planning  approaches  receiving 
attention  at  the  CF.M  was  articulated  in 
three  phases:  identification, 
harmonization  and  implementation.** 

83.  However,  a  wide  range  of  \  icws 
were  expressed  by  parlies  filing 


'"Annex  4.  Section  4.3.  CPM  Report. 

"  See  COMSAT  Comments  at  11. 

'"  See  Principles  for  Planning  and  Guidelines  for 
ReKulatory  Procedures  for  W  ARC-ORB(l).  Doc.  PL- 
P-lfl(30Nov  I9B4) 


'"  See  Third  Notice,  supra,  at  14.  para.  3«;  Kourfti 
Notice,  supra,  at — .  para.  30. 

'"  See  Fourth  Notice,  supra,  at  — .  para.  3t. 

"'  See  Id.  at .  paras  20-25. 

"■-  See  Id.  at .  paras.  2b-51.  esp<-ually  at 

para.  52. 

"■■•  See  Third  Notice,  supra,  at  para  37-38. 

"••  See  Annex  4.  section  4.3.  CPM  Report,  supra. 
Part  11. 
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comments  on  the  Fourth  Notice.  For 
example.  AT&T  noted  thdt  the 
Commission's  proposal  of  a  conceptiKii 
framework  for  a  dialogue  on  alternative 
ITU  arrangements,  based  on  the  stages 
of  identification,  harmonization  and 
implementation  of  satellite  systems, 
could  be  a  useful  tool  for  developing 
more  substantive  approaches  to  orbit 
resource  management."^  GTE, 
COMSAT,  and  SBS,  however,  suggested 
that  the  identification  and 
harmonization  phases  are  becoming 
increasingly  intertwined  and  reliance  on 
such  a  distinction  may  be 
counterproductive.*^ 

84.  The  intent  of  our  common 
underlying  framework  concept  was  to 
provide  a  bridge  to  a  common  ground  for 
bringing  together  those  with  divergent 
views  at  the  CPM,  for  placing  all 
planning  approaches  on  the  same 
analytical  plane,  and  for  encouraging  a 
dialogue  on  issues  rather  than  on  a 
handful  of  numbered  methods.  We 
believe  it  was  useful  in  accomplishing 
these  goals  and  may  enjoy  some 
continued  utility.  As  a  practical  rfiatter. 
however,  the  time  has  come  to  focus 
directly  on  key  questions  rather  than  on 
frameworks. 

fiS.  Fi/u//iii>.  Whenever  the  subject  of 
■planning"  satellites  has  aris(!n  during 
the  past  eight  years,  it  has  frequently 
iiiduceii  polarized  views.  There  has 
been  a  tendency  to  view  this  sul)ject 
using  models  at  the  extremes:  the  status 
quo  versus  rigid,  long-range  phms  based 
on  artifiricil  requirements:  a  posteriori 
versus  a  priori:  etc.  However,  models  at 
the  polar  extremes  are  not  useful  in 
achieving  a  consensus  among  people 
with  diverse  views."'  Indeed,  they  may 
distract  attention  from  the  central 
objective:  Assuring  equitable  access  in 
practice.  .  .  and  efficient  use  of  orliit/ 
spectrum. 

fJ6.  There  are  numerous  different 
possible  planning  approaches.  As  we 
indicated  in  the  Fourth  Notice,  it  doesn't 
seem  useful  to  attempt  to  describe  all 
these  various  approaches  and  compare 
thi  m  against  each  other.  This  is  fully 
consonant  with  the  conclusions  of  our 
Space  WARC  Advisory  Committee 
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"    Sit  .ATfli  r  Cummrntb  hI  b-r, 

"'  S«e  SBS  Reply  Commeni!,  h\  2.  C.IT  R([j|y 
Cimminls  at  4.  COMSAl  Commenis  al  a-lO." 

"•  Kiir  px.iniple  the  comments  on  the  Fourth 
NolK.e  nuke  it  clear  that  few  really  expect  that  the 
evLsling  arr.in>;empnts  w.U  cunlinue  to  nnd 
acceptance  in  tiands  expcnencmg  very  intensive 
'.ise  .M  the  other  extreme,  we  know  of  no 
.•\iiminisir,it:cin  who  has  formally  proposed  the 
applicaliim  of  a  long  range,  ngid  planning  approach 
in  the  1-aniis  which  are  now  intensively  used. 
Similarly,  a  priori  or  a  postenon  are  very 
(judlitatue.  reldliie  characteristics,  and  no 
approach  can  he  meaningfully  described  wholly  in 
these  terms. 


which  believed  that  there  are  numerous 
approaches  for  regulating  the 
disposition  of  the  orbital  resource  that 
are  acceptable  to  the  United  States. 
These  can  be  developed  by  utilizing  the 
building  block  approach.  The  key  is  to 
develop  creative  ways  to  insure  access 
to  the  GSO  resource  by  all 
Administrations  and  at  the  same  time 
retain  flexibility  in  the  development  of 
satellite  networks.** 

87,  The  various  planning  methods  that 
have  been,  and  will  be  discussed,  are 
merely  mechanisms  to  achieve  this  and: 
not  ends  in  themselves.  We  believe  it  is 
imperative  to  refocus  the  dialogue  upon 
our  common  goal,  rather  than  conflicting 
mechanisms,  to  do  this  through  an  open 
and  candid  discussion  of  some  core 
issues,  and  begin  the  process  of 
developing  consensus  upon  them. 

88.  7/76  Key  Questions.  There  are 
many  important  issues  associated  with 
this  subject.  However,  after  the  nearly 
five  years  this  proceeding  has  been 
active,  several  of  them  seem  most 
important:  Devising  a  planning  approach 
that  provides  adequate  protection  for 
existing  systems  and  a  reasonable 
guarantee  of  accommodation  for  new- 
systems:  devising  the  technical  and 
operational  criteria  for  controlling 
interference  among  systems;  seiecting 
the  institutional  attributes  of  the 
planning  approach(es);  minimizing 
unrealistic  requirements;  and  the 
appropriateness  of  setting  a  planning 
period  length.  We  realize  there  are  other 
ways  of  stating  these  issues,  and  that 
they  are  all  interwined  and  cannot  be 
entirely  isolated  from  each  other."^ 
Nonetheless,  we  will  use  this  statement 
of  our  dominant  concerns  in  organizing 
the  discussion  that  follows. 

1.  Devising  a  Planning  Approach  That 
Provides  Adequate  Protection  From 
Interference  for  Existing  Systems  and  a 
Reasonable  Guarantee  of 
Accommodation  for  New  Systems 

89.  Dackground.  It  is  well  recognized 
that  the  environment  for  fixed-satellite 
networks  is  highly  dynamic  and 
heterogeneous.  At  some  point, 


'■'•  See  Report  of  SW.'\C.  Planning-Methods.  Doc 
No.  Pl.M-15  at  10  (15  Dec  1964). 

•'For  example,  we  note  that  our  Space  WARC 
Advisory  Committee,  in  conjunction  with  their 
conclusion  that  there  are  numerous  approaches  that 
may  be  acceptable,  similarly  focussed  on  gome 
common  characteristics  of  planning  methods: 
"accommodate  all  existing  and  foreseen 
requi.'ements;  provide  for  continued  satellite 
network  technological  development;  provide  for 
efficient  use  of  the  orbital  resource;  insure  that  all 
Administrations  have  access  to  the  geostationary 
resource  when  the  need  arises;  |and)  simplify  the 
existing  Radio  Regulations  so  that  they  are  easy  to 
understand  and  implement.  Any  planning  approach 
that  furthers  all  of  these  goals  should  be  acceptable 
to  the  United  Slates."  Ibid. 


Administrations,  international 
organizations  and  private  operators 
consider  that  entire  environment,  make 
a  number  of  decisions,  and  commit  very 
large  capital  resources  to  implement 
their  satellite  systems.  The  ITU 
arrangements  at  issue  in  this  Conference 
exist  to  afford  reasonable  protection 
from  harmful  interference  for  that 
investment.  That  mesasure  of  protection 
as  is  at  least  as  important  to  developing 
countries  as  to  more  affluent  countries. 

90.  However,  this  protection  cannot  be 
absolute  because  the  environment  is 
dynamic.  The  technology,  operational 
requirements,  and  available  facilities 
continue  to  change,  and  most  notably, 
new  satellite  systems  must  be 
accommodated.  This  frames  the  first, 
and  perhaps  the  foremost  issue:  What 
constitutes  adequate  protection  for 
existing  systems  and  a  reasonable 
guarantee  of  accommodation  for  new 
systems. 

91.  Comments  on  the  Fourth  Notice.  In 
the  comments  filed  in  our  Space  WARC 
inquiry,  the  maintenance  of  adequate 
protection  of  exiting  systems  was 
repeatedly  mentioned  and  emphasized. 
For  example,  AT&T  urged  that  before 
satellite  implementation,  the  satellite 
operator  must  be  aware  of  what 
protection  will  be  afforded,  in  order  that 
required  performance  levels  can  be 
maintained.  Without  this  protection. 
AT&T  noted,  satellite  operators  could 
not  guarantee  reliable  economical 
services  to  their  customers.  Service 
performance  should  not  be  decreased  to 
unacceptable  levels  as  more  satellites 
are  placed  in  orbit,  and  the  amount  of 
possible  degradation  at  the  end  of  the 
satellite's  life  should  be  known  to  the 
operator  before  the  satellite  is  ordered, 
manufactured  and  launched.  If  service 
performance  can  be  reduced  in  response 
to  political  pressures  to  unacceptable 
levels,  the  ultimate  result  can  only  be 
the  demise  of  the  satellite  service.  AT&  T 
urged  the  Commission  to  ensure  that 
any  potential  increases  in  interference 
due  to  additional  satellites  in  orbit 
should  first  be  overcome  by  impro\  ed 
technology.  AT&T  also  urged  that 
aggregate  degradation  over  the  satellite 
service  life,  if  permitted  at  all,  should  be 
limited  to  a  pre-set  amount  in  order  to 
assure  satellite  operators  stability  in 
their  long-term  planning.*" 

92.  Other  comments  were  more 
general,  urging  protection  for  the  life  of 
the  system,  but  not  stating  the  levels 
and  associated  periods  of  protection. 
For  example.  GTE  and  MMCS  urged  that 
protection  should  correspond  to  the  life 
of  the  system  rather  than  to 


'  Sec  AT&T  Comments  at  12. 
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predotermined  hmits  set  by  planning 
conferences.*'  COMS.M  expressed  this 
concern  in  considerable  detail, 
maintaining  that  the  matter  of  an 
assignment  lifetime  should  be  resolved 
on  the  basis  of  need  rather  than  through 
any  time  mechanism.  It  argued  that  the 
involuntary  discontinuation  of  an 
assignment  should  be  made  on  the  basis 
of  need,  merit,  and  an  exhaustion  of 
other  options.  This  issue  should  not 
arise  until  an  access  seeker  was.  after 
consideration  of  all  possibilities,  denied 
a  useful  assignment.  Nothing  was  gained 
by  the  setting  of  an  entirely  arbitary 
expected  network  lifetime.  Existing 
systems  need  to  be  preserved  and 
protected  to  the  maximum  extent 
possible.  The  continued  integrity  of  an 
existing  system  was  paramount, 
according  to  COMSAT,  because  it  is  the 
very  characteristic  which  an  access 
seeker  attempted  to  secure  for  its 
system.*"^ 

93.  We  similarly  believe  that  a  system 
should  be  afforded  substantial 
interference  protection  for  its  lifetime 
rather  than  some  arbitrary  time  limit  or 
requirement.  Our  interests  are  the  same 
as  any  other  country.  Once  a  system 
becomes  operational  under  a  particular 
assignment,  it  must  be  provided 
interference  protection.  The  difficulty  in 
implementing  this  principle,  however, 
revolves  around  the  "nature  of  the 
international  protecion,"  over  time.®' 
Comments  on  this  subject  addressed 
both  maximum  aggregate  limits  on 
packing  and  on  repositioning. 

94.  Lifetime  Maximum  Aggre}>ate 
Packing  Limits.  AT&T  described  some 
potentially  useful  means  of  resolving 
one  aspect  of  this  issue.  To  achieve  an 
absolute  aggregate  lifetime  limitation  on 
interference,  AT&T  urged  the 
Commission  to  consider  a  fixed  upper 
limit  on  satellite  system  packing  density 
for  systems  having  first  order 
interference  effects,  such  as  systems 
serving  common  adjacent  or  nearby 
areas.  At  some  level  of  planning,  there 
might  be  established  some  maximum 
level  of  packing  or  acceptable 
interference  beyond  which  further 
efforts  at  harmonization  would  cease,  in 
order  to  assure  existing  satellites  that  no 
further  service  degradation  would  occur. 
Such  limits  might  be  set  as  guidelines 
and  changed  as  frequently  as  warranted 
by  technological  advances.  The 
maximum  packing  level  for  any 
frequency  and  service  should  be 
determined  economically — through 
comparison  with  the  next  most 


economically  attractive  and  available 
frequency  band,  giving  due 
consideration  to  the  recommended 
limits  of  permissible  interference  to 
other  ser\  ices  with  equal  sharing 
rights. »* 

95.  Lifetime  Maximum  Repositioning 
Limits.  AT&T  also  commented  on 
repositioning  noting  that  they  were 
concerned  that  certain  proposals  appear 
to  require  an  unacceptable  measure  of 
repositioning.  Certain  proposals  ha\e 
the  potential  of  requiring  operating 
systems  to  readjust  their  satellite 
position  every  time  a  new  statellite  is 
placed  in  orbit.  ATJiT  recognized  the 
potential  need  for  some  satellite 
repositioning  during  its  operational  life, 
and  suggested  that  it  would  be  entirely 
unacceptable  in  terms  of  cost  and 
service  interruption  to  be  required  to 
move  more  than  once  or  twice  during 
the  lifetime  of  the  statellite.®* 

96.  COMSAT  suggested  that 
relocation  of  existing  networks' 
satellites  should  only  be  considered  a 
measure  of  last  resort.  COMSAT  urged 
that  if  relocations  were  necessary,  they 
should  not  be  significant,  perhaps  a  few 
degrees  of  arc  at  most.  In  addition,  if  an 
Administration  had  relocated  one  of  its 
satellites,  it  should  be  exempt  from 
relocating  it  for  a  specified  period 
thereafter.  Of  course,  a  system  designer 
might  wish  to  incorporate  a  substantial 
relocation  capability,  particularly  if 
there  were  a  requirement  for 
intrasystem  satellite  exchange  or 
replacement,  or  if  an  orbit  location  were 
used  in  an  arc  segment  in  which  another 
Administration  has  priority  status.** 

97.  Finding.  We  indicated  in  Part  III. A, 
above,  that  the  emphasis  should  be  on 
constructing  a  planning  approach  that 
gives  each  Administration  the  access  it 
desires  at  the  time  it  is  ready  to 
implement  a  sytem.  Anything  less  is  not 
equitable  access.  Thus,  the  nature  and 
length  of  the  protection  for  existing 
systems  must  be  variable  to 
accommodate  new  entrants  when  they 
are  ready  to  implement  a  system. 
However,  operational  systems  have  a 
limited  ability  to  accommodate 
additional  interference  or  effect 
repositioning  of  satellites.  During  the 
expected  lifetime  of  the  satellite,  a 
significant  level  of  protection  must  be 
afforded.  However,  this  a  complicated 
by  many  technical  and  operational 
criteria  that  vary  among  different 
systems.  It  is  a  subject  in  which  all 
nations  have  a  considerable  stake.  As 
more  and  more  developing  nations 


commit  their  precious  financial 
resources  to  their  own  satellite  systems, 
this  balance  between  protection  and 
access  must  be  defined  more  precisely 
to  reduce  uncertainty  in  planning  by 
both  exi.stmg  satellite  system  operators 
and  those  countries  planning  their  initial 
satellite  systems. 

98  Normal  replacement  satellites,  on 
the  other  hand,  would  not  necessarily  be 
protected  to  the  same  degree. 
Replacemnt  satellites  should 
incorporate  appropriate  improvements 
in  the  technology  that  will  inevitably 
have  arisen  since  the  original  satellite 
was  first  designed,  and  accept 
additional  inerference  necessary  to 
accommodate  later  satellite  systems.  It 
is  most  important  to  take  measures  that 
continue  to  increase  the  oxerall  capacity 
of  orbit.  Any  acceptable  planning 
approach  must  allow  consideration  of 
these  important  and  complex  matters  in 
an  incremental  and  timely  manner.  In 
particular,  we  believe  that  is  should  be 
recognized  that  adjustments  to  systems 
can  generally  be  made  with  lesser 
impact  on  continuity  of  service  at  the 
time  of  normal  satellite  replacement 
than  at  arbitrary  times  during  the 
operating  lifetime  of  the  satellite. 

2.  Devising  the  Technical  and 
Operational  Criteria  for  Minimizing 
Interference  Among  Systems 

99.  Closely  entwined  with  the  first 
issue  is  the  matter  of  criteria  for 
detecting  potential  interference  between 
systems  and  adjusting  the  operating 
parameters  of  those  systems  to  achieve 
some  acceptable  level  of  interference. 
Both  COMSAT  and  BBS  viewed  this 
matter  as  an  overriding  question,  and 
urged  that  careful  attention  be  given  to 
the  matter  so  that  reasonably  identified 
new  satellite  systems  are 
accommodated  to  the  maximum  extent 
practicable,  even  when  a  conflict 
arises." 

100.  There  are  many  technical  and 
operational  criteria  and  techniques  thai 
are  directed  toward  accomplishing  this. 
We  made  specific  reference  to  several  of 
them  in  the  Fourth  Notice  and  solicited 
comments.'*  These  include,  for 
example:  The  French  M-3 
harmonization  technique:  the  Japanese 
Orbit  II  and  CAP-.\  computer  programs; 
the  arc  segmentation  technique;  '*  and 


»'  See  GIF.  Commenls  at  7:  MMCS Commrnts  at 

"  See  COl^SAT  Comments  at  21-22. 

•■'  See  Kourlh  Notice,  supra,  at .  para.  52. 


•*  See  AT&T  Comments  at  12. 

"  See  AT&T  Commenls  at  10-11. 

»"  See  COIVISAT  Commenls  at  19-20.  26. 


"  Sec  COMSAT  Comments  al  8:  SBS  Commnnts 
at  5. 

""  See  Fourth  Notice,  supra,  al .  peras.  42-43. 

""  This  approach  has  been  somewhat 
independently  worked  on  by  our  Spare  W.\RC 
Advisory  Committee,  the  National  .^eronautlCS  and 
Space  Administration  (NASA)  and  the  Nippon 
Telephone  and  Telegraph  Public  Corporation  (\'TT|. 
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riir  (iomrstic  approach  of  rcrjuiring 
I  loser  sp.icing  between  salollites.  We 
also  sohciU'd  tommunt  on  whelher 
networks  enjoying  particular  technical 
or  operational  characteristics,  such  as 
(.ommon-user  systems,  should  as  a 
matter  of  principle  enjoy  any 
advantages  in  applying  these  criteria.'"" 
Kach  of  these  subjects  are  separately 
considered  below. 

101.  Conwwnt  on  the  M-3 
Harmonization  Technique.  Both 
COMSAT  and  SI3S  saw  utility  in  certain 
features  of  M-3  harmonization,  but 
cautioned  against  use  of  the  entire 
terhnique.  COMSAT  pointed  out  that 
the  Frenc.h  "M-3"  approach  consists  of 
(1)  segregation,  in  frequency,  of  the  most 
incompatible  (inhomogeneous) 
transmissions  through  a  priori  frequency 
segm.entation:  |2)  determination  of  a 
new  assignments  orbital  'service  arc" 
as  part  of  a  multilateral  coordination 
procedure;  and  (3)  diblribution  of  the 
thus  introduced  primary  and 
consequential  secondary  interference 
amo^ng  the  new  and  the  existing 
networks  through  satellite  relocation  of 
the  latter,  the  magitude  of  such 
interference  to  be  determ.ined  by  the 
"delta-T-star"  method.  COMSAT  noted 
that  such  a  priori  band  segmentation 
technique,  while  capable  of  reducing 
coordination  problems,  would  be  overly 
restrictive  in  light  of  sophisticated 
arr  hitectures  now  under  consideration 
for  some  networks  and  likely  to  be 
considered  for  others  in  the  future. 
COMSAT  stated  that  the  a\oidance  of 
inhomogeneities  should  be  p.irt  of  the 
multilateral  harmonization  process  as 
an  indivisil.'le  method  (so  described  by 
the  CI'M)  would  not  be  in  the  U.S. 
iiilerest.'°' 

102.  SBS  additionally  pointed  out  that 
.M-3  technKjues  would  all  lead  to  greater 
potential  spectrum/orbit  resources 
utilization,  but  are  only  practical  for 
new  systems  before  they  are  launched 
and  made  operational.  SBS  also  noted 
that  the  notion  of  equitable  interference 
IS  also  impractical  to  implement  tiecause 
vi'ry  sensitive  modulation  schemes  and 
ueaker  signals  would  require  grea'ter 
protection  than  channels  on  neighboring 
siitellites.  =  "2 

103,  Findin^i  on  M-J.  NJ-3 
harmoization  is  a  collection  of 
techniques  that  individually  or  in  some 
composite  aggregation  might  be  useful  in 
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resolving  interference  problems  between 
satellite  networks.  Some  of  these 
techniques  are  either  being  used  or  can 
be  used  to  resolve  interference  problems 
between  systems.  We  will  be 
advocating  that  they  be  recognized  as 
an  essentia!  element  of  any  planning 
approach.  However,  other  techniques 
included  with  the  M-3  concept,  such  as 
the  delta-T-star  method,  require  further 
study  and  evaluation  before  we  could 
accept  their  formal  inclusion  in  any 
planning  method.       | 

104.  Comments  on  (Computer  Models. 
The  subject  of  computer  models  elicited 
a  range  of  views.  For  example,  AT&T 
indicated  that  it  mighl  be  useful  if  a 
standard  set  of  hypothetical  reference 
systems  were  constructed  to  translate  a 
country's  perceived  long  range  needs 
into  a  framework  of  approximated 
satellite  specifications  for  planning 
purposes,  if  no  more  accurate 
specifications  can  be  provided.  Without 
such  a  framework.  AT&T  argued,  only 
consideration  of  hardware-specific 
existing  and  proposed  systems  would  be 
possible,  and  be  an  irrpractical 
limitation  for  administrations  having 
little  technical  experience  in  projecting 
satellite  specification$. '"3 

105.  In  a  certain  narrow  range  of 
application  at  the  regional  and  sub- 
regional  levels  to  identify  the  optimal 
operational  parameters  for  proposed 
networks  or  the  most  efficient  use  of 
individual  locations,  GTE  believed  that 
models  promised  to  improve 
coordination  continuously  as  each  new 
system  is  coordinated  with  the  existing 
ones.'"'*  Without  being  specific. 
COMSAT  sugested  that  for  them,  the 
calculation  methodologies  introduced  by 
Japan  were  of  utmost  importance  to  the 
application  of  our  coniputer  based 
programs."** 

106.  Finding  on  Co.i^puter  Models.  We 
regard  computer  models  and  sub- 
routines as  necesary  tools  to  manage  the 
information  associated  with  any 
planning  approach,  and  to  analyze  and 
control  interference  le\'els  among 
systems.  Computers  are  the  tools  of  any 
planning  approach  and  not  the  approach 
itself.  Any  acceptable  planning 
approach  must  be  designed  to  maximize 
the  opportunity  for  access  to  the  orbit, 
and  then  the  necessary  computer 
programs  can  be  developed  to  promote 
this  objective.  We  do  rot  believe  that 
any  limiations  of  currently  available 
compuer  programs  should  be  the  basis 
for  excluding  any  planning  approach 


iri3  < 
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'  See  AT&T  Comments  ft  9-10. 
'"■•  See  GTE  Comments  at; 6 
■"*  See  COMSAT  Comments  al  26-27. 


that  would  otherwise  best  achieve  this 
objective. 

107.  Comments  on  Arc  Segmentation 
Techniques.  Although  arc  segmentation 
techniques  have  received  considerable 
attention  within  one  of  our  Space 
WARC  Advisory  Committee  working 
groups,  and  have  been  repeatedly 
adovocated  by  Japanese  contributors  to 
CCIR  work,  only  AT&T  addressed  these 
techniques  in  Fourth  N'oticc  comments. 
AT&T  suggests  that  this  technique  could 
be  useful  in  conflict  resolution.  It 
described  the  concept  as  using  satellite 
antenna  discrimination  to  allow  reuse  of 
the  orbit  by  Administrations  with  non- 
overlapping  coverage  areas.  The 
Conflict  resolution  guidelines  might  then 
include  general  agreements  between 
Administrations  with  overlapping 
coverage  areas  as  to  which  segments  of 
the  GSO  would  be  used  first  by  each 
Administration,  so  that  their  respective 
long-term  satellite  programs  would  not 
initially  be  competing  for  the  s.tme  orbit 
segments.  Other  Administrations  whose 
coverage  did  not  overlap  would  then  be 
able  to  resolve  their  difficulties  by 
interleaving  or  co-locating  techniques.  If 
unanticipated  conflicts  do  arise  later  in 
this  process  which  cannot  be  resolved 
through  bilateral  discussions,  it  is  likely 
that  multilateral  harmonization  would 
resolve  the  conflict.'"*^ 
^  108.  Our  Space  WAKtJ  Ad\isory 
Committee  in  their  recent  work  refened 
to  this  technique  as  an  "approach."  and 
gave  it  a  third  order  of  preference.  ,'\s 
described  by  the  Committee,  segments 
of  the  GSO.  as  opposed  to  specific  orbit 
positions,  would  be  made  available  to 
Administrations  or  groups  of 
Administrations.  Specific  satellite 
antenna  characteristics  would  be 
needed  to  allow  reuse  of  the  same 
orbital  arc  by  more  than  one 
administration.  This  antenna 
specification  could  be  improved  on  a 
regular  basis.  Allocating  arc  segments 
would  clearly  establish  guidelines  for 
the  use  of  the  orbit  and  for  the  operati(m 
of  satellite  networks  to  the  extent  that 
service  areas  and  ranges  of  assigned 
orbital  arcs  are  specified.  It  is  asserted 
that  this  technique  has  clear  advantages 
over  any  other  a  priori  allotment  scheme 
because  it  provides  flexibility  within  th(> 
confines  of  an  assigned  orbital  arc.  The 
Committee  believed  that  although  this 
technique  does  not  totally  alleviate  the 
tension  that  exists  between  guaranteed 
access  and  flexibility,  it  was  more  likely 
to  accommodate  this  tension  than  any 
other  identified  planning  method.'"'" 


""  See  ATST  Comments  at  n. 

'"  See  Report  of  SWAC.  Planning— Melhods. 
supra  at  8-9. 
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109.  On  the  other  hand,  during  the 
course  of  Advisory  Committee  work, 
several  significant  criticisms  were 
noted.  For  example,  where  more  than 
one  country  in  involved  in  a  single  arc, 
the  technique  fails  to  define  how 
conflicting  rights  to  shared  visibility 
arcs  can  be  resolved.  It  would  require 
further  clarification  and  specification  to 
demonstrate  how  it  could  provide  a 
satisfactory  framework  for  the 
resolution  of  a  large  number  of  claims 
from  the  same  sub-zone.  In  addition,  it 
essentially  compartmentalizes  access 
the  problem,  but  may  lead  to  a  widely 
divergent  procedures  for  obtaining  and 
coordination  of  systems  in  different 
zones.""* 

no.  Finding  on  Arc  Segmentation.  The 
term  "arc  segmentation"  has  been  used 
with  several  different  meanings  during 
the  course  of  the  Space  W.^RC 
preparations.  One  such  concept  involves 
grouping  satellites  together  with  similar 
characteristics  to  reduce  inhoniogeneity. 
Another  concept  is  the  planning 
technique  discussed  above  to  provide  an 
organized  approach  to  grouping  together 
the  requirements  of  various 
Administrations  to  take  into  account 
space  station  antenna  discrimination 
between  separated  service  areas.  The 
Committee  itself  noted  that  the  latter 
concept  of  arc  segmentation  does  not 
represent  an  integral  ITU  arrangement 
for  satellite  systems.  Rather  it  is  a 
technique  capable  of  be.ng  used  in 
conjunction  with  other  approaches.  We 
find  that  both  concepts  of  arc 
segmentation  have  merit  under  certain 
conditions.  We  do  not.  however,  believe 
that  arc  segmentation  has  been 
sufficiently  studied  to  warrant  its 
inclusion  in  our  proposals  as  a  planning 
method  at  this  time.  As  we  have 
indicated  above,  the  desired  objective  is 
to  maximize  opportunity  for  access  by 
all  nations,  not  restrict  access  to 
predefined  arc  segments.  But  we  are 
continuing  to  consider  in  greater  detail 
the  capabilities  of  arc  segmentation 
techniques  to  efficiently  aid  in  the 
implementation  of  any  planning 
approach. 

111.  Comments  on  the  Commission's 
Closer  Spacing  Technique.  Our  request 
for  comment  on  our  own  technique  to 
achieve  closer  spacings  and  attendant 
opportunities  for  access  resulted  in 
considerable  favorable  comment.  For 
example,  SBS  urged  that  we  develop 
proposals  that  rely  on  our  successful 
experience  over  the  past  decade  of 
accommodating  all  requested  North 


American  satellite  system  proposals.  In 
other  words,  the  United  States' 
fundamental  position  should  be  that  the 
U.S.  and  its  North  American  neighbors 
have  already  devised  an  acceptable  and 
efficient  approach  to  utilize  the  visible 
GSO  and  any  action  taken  at  WARC- 
ORB;il  should  not  impinge  adversely  on 
that  successful  exercise."** 

112.  COMSAT  considered  the 
principle  underlying  the  Commission's 
"2°  spacing"  initiative  a  highly 
significant  precedent  for  rational 
utilization  of  the  GSO.  To  produce  the 
most  desirable  result,  however, 
COMSAT  believed  that  the  concept 
should  be  based  on  a  "minimum 
assured"  rather  than  a  "maximum 
available"  intersatellite  spacing.  That  is. 
it  should  be  adopted  in  the  form  of  a 
formula  which  includes  provisions  for 
certain  design  and  operating 
parameters,  notably  satellite  antenna 
characteristics  to  deal  with  separate 
coverage  ser\'ice  areas.  The  formula 
would,  from  time  to  time,  be  reviewed 
as  standards  are  upgraded.  By  and  large, 
systems  could  choose  an  inteisdiellite 
spacing  greater  than  the  minimum 
assured  spacing  but  would,  if  necessary, 
have  to  accept  it,"o  COMSAT  further 
noted  that  the  2*  spacing  concept, 
having  high  orbit  ut'lization  efficiency, 
was  clearly  a  more  restncti\e  orbit 
utilizaton  metholdology  However,  it 
was  an  approach  that  has  the  virtue  of 
allowing  orbit  yield  to  be  directly 
derived  from  requirements,  with  the 
necessary  standards  or  "reference 
characteristics"  as  well  as  the  degree  to 
which  coordination  will  be  required 
being  outputs  rather  than  ingoing 
stipulations.'" 

113.  Finding  on  Our  Closer  Spacing 
Technique.  It  is  apparent  that  our 
domestic  spacing  technique  and 
successful  experience  in  mutually 
accommodating  planned  satellite 
systems  of  other  Region  2 
Administrations  are  strongly  supported 
as  a  means  of  both  accommadating 
newcomers  and  encouraging  more 
efficient  technology.  In  particular,  we 
believe  that  our  experience  with  2° 
orbital  spacings  at  6/4  GHz  and  14/12 
GHz  and  the  underlying  technical  bases 
will  be  useful  in  the  context  of  the 
Conference.  Even  if  this  technique  does 
not  become  an  explicit  part  of  any 
planning  approach  adopted  by  the 
Conference  for  heavily  used  bands,  such 
spacings  between  currently  authorized 
U.S.  satellites  must  be  recognized  as  a 
fundamental  part  of  our  domestic 


•°*  See  Draft  Critique  of  the  PrRliminiiry 
Conclusions  of  the  Workinf;  Groups.  Doc.  SWAC/ 
PEG  (20  Dec  1984).  Part  111  al  2-3;  Second  Advisory 
Commiltee  Rpporl.  supra,  at  48 


""  See  SBS  Reply  Comments  al  2-3:  GTE 
Comments  at  6. 

""See  COMSAT  Comments  al  18-18. 
"  '  COMSAT  Reply  Comments  al-«. 


regulatory  environment,  and  current  and 
future  commercial  satellite 
requirements, 

114.  Comments  and  Finding  on 
"Special  Considerations. "  In  addition  to 
soliciting  comment  on  various 
techniques,  we  also  requested  views  on 
".  .  .  whether  networks  enjoying 
particular  technical  or  operational 
characteristics  should  as  a  matter  of 
principle  enjoy  any  advantages  in  the 
harmonization  process."'  "^  In  other 
words,  should  systems  such  as  those 
used  in  common  by  several 
Administrations  be  treated  in  some 
special  way.  Another  aspect  of  this 
issue  concerns  networks  with  severe 
connectivity  or  coverage  constraints 
requiring  special  considerations. 

115.  Only  COMSAT  commented  on 
the  matter,  pointing  out  the  difficulties 
of  effecting  such  special  considerations. 
CO.MSAT  pointed  out  that  this  subiect  is 
not  easy  to  address  because  the  bases 
for  such  consideration  were  not  easily 
quantifiable.  It  suggested  that  the  matter 
was  better  handled  en  a  case-by-case 
basis.  We  concur  with  these  comments. 

3.  Selecting  the  Institutional  Attributes 
of  the  Planning  .Approach 

116.  The  planning  process  must  occur 
within  some  kind  of  institutional 
framework.  A  number  of  views  were 
articulated  in  response  to  the  Fourth 
.Notice.  The  focus  appeared  to  be  on 
minimizing  the  administrative  burden, 
and  on  enhancing  the  ability  of  the 
framework  to  reach  a  pragmatic. 
acceptable  result.  The  comments  fell 
into  three  categories;  The  nature  of  the 
forum,  the  standing  of  parties  in  the 
forum,  and  the  venue,  each  of  which  is 
separately  addressed  below. 

117.  Comments  on  the  Nature  of 
Forum.  HBO  noted  that  an  acceptable 
option  raised  by  the  Fourth  .Notice  was 
the  use  of  less  structured  multilateral 
forums  as  a  means  of  identifying 
satellite  requirements  and  harmonizing 
satellite  networks.  This  contemplated 
"small,  less  formal  ad  hoc  multilateral 
gatherings  of  admmistralions.  "  HBO 
suggested  that  a  forum  that  has  intin^ate 
familiarity  with  both  the  technical  and 
economic  factors  associated  with 
satellite  services  and  meets  on  a 
continuous  basis  was  more  likely  to 
respond  to  the  dynamic  and  increasingly 
specialized  nature  of  satellite 
technology  and  services.  It  urged  that 
basic  precepts  and  guidelines  be 
identified  as  a  framework  for 
establishing  identification  and 
harmonization  responsibilities  in  forum 


'  "  Fourth  Notice,  supra,  at  ■ 
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other  than  the  IFRB.  ■ ' »  In  the  ideal  case, 
according  to  COMSAT.  Administrative 
Conferences  would  only  have  to  held  to 
estabhsh  major  policies  as  they  affect 
the  preservation  of  access  options.  If  the 
periodic  upgrading  of  standards, 
procedures  and  constraints  could  be  left 
to  bodies  such  as  the  CCls,  the  need  for 
conventing  Administrative  Conferences 
could  be  dreastically  reduced  and  their 
agenda  minimized.'  '* 

118.  Other  parties  additionally  sought 
to  describe  the  institutional  attributes 
for  accomplishing  specialized 
computational  and  arbitration  functions. 
For  example,  COMSAT  suggested  that 
the  manager  of  some  centralized 
computer  capability,  presumably  a 
permanent  organ  of  the  ITU,  should  also 
participate.  The  manager  would  also  be 
requested  to  make  some  or  all  of  the 
meeting  arangements  and  would  also  be 
the  first  evaluator  of  stated 
requirements  which  are  submitted.  This 
described  essentially  an  organ  similar  to 
the  current  IFRB,  but  one  with  a 
substantial  added  burden  end  the 
Ccipabiiity  to  act  more  visibly  and  on  a 
more  current  basis.  COMSAT  cautioned, 
however,  that  such  an  organ  should 
have  no  executive  or  arbitration  powers, 
although  its  growing  knowledge  and 
experience  may  well  lend  it  an 
increasing  influence."*  On  the  other 
hand,  SBS  saw  a  need  for  some  kind  of 
objective  third  parties  ot  intervene  and 
recommend  resolution  to  a  dispute.  SBS 
believed  this  preferable  »o  Ua.?  regional 
or  subregional  "referees"  with  some 
support  from  the  IFRB.  SBS  counseled 
thai  further  thought  must  be  given  to 
how  this  would  be  accomplished  and 
what  binding  effect  it  would  have  on  the 
interested  parties."* 

119.  Finding  on  the  Nature  of  the 
Forum.  We  believe  that  the  institutional 
attributes  of  the  planning  process  has 
not  received  sufficient  attention  to  date. 
Comments  on  the  Fourth  Notice  reflect  a 
similar  concern.  However,  it  is  the 
institutional  forum  that  will  endure  after 
the  Conference  because  it  is  within  this 
forum  that  any  continuing  planning 
process  will  have  to  occur  year  after 
year.  There  is,  however,  a  substantial 
preference  for  small,  less  formal  ad  hoc 
multilateral  gatherings  of  affected 
Administrations  which  we  believe 
provides  the  most  effective  means  of 
providing  access  to  the  orbit  for  new- 
systems  and  adequate  protection  for 
existing  systems.  By  dealing  with 
specific,  concrete  system  requirements 
and  characteristics,  such  an  institutional 


' '  See  HBO  Comments  al  6. 

'  *  COMS.AT  Comments  al  13. 

'  =■  See  CO.MS.'XT  Comments  at  14-15, 

"  See  SBS  Comments  at  6. 


forum  is  most  likely  to  produce 
acceptable  and  equitable  results  Tor  all 
the  Administrations  involved. 
Supplementing  this  preference,  the 
paragraphs  below  dealing  with  standing 
and  venue  begin  to  detail  some  of  the 
important  additional  attributes. 

120.  Comments  on  Standing — 
Unaffected  Administrations  and 
International  Organizations.  A 
significant  attribute  of  any  forum  is  the 
criteria  for  allowing  parties  to 
participate.  Traditionally,  most  forums 
require  as  a  minimum  some  real  interest 
in  the  subject  matter.  In  legal  forums, 
this  is  referred  to  as  standing.  The 
comments  to  our  Fourth  .Notice 
addressed  both  the  "interest"  criterion 
(including  the  two-step  iterative  process 
described  in  the  Fourth  Notice],  and  the 
special  problem  of  common-user 
organizations. 

121.  CO.MSAT  stated  that  the 
harmonization  of  a  network  within  its 
environment  should  not  involve 
Administrations  which  are  not  affected. 
Interference  analysis  would  yield  those 
Administrations  which  are  affected,  and 
only  these  should  be  involved  in  the 
harmonization  process."'  If,  on  the 
other  hand,  some  countries  desire  their 
long-term  requirements  identified.  AT&T 
supported  a  two-step  iterative 
process.'  '* 

122.  On  the  subject  of  common  user 
institutions.  SBS  suggested  that 
revisions  to  the  current  IFRB  procedures 
should  "confer  recognition"  to 
institutions  such  as  INTELSAT  and 
others.'"  Similarly,  COMSAT  stated 
that  it  was  obvious  that  common-user 
systems  providing  international 
communications  services  to  users  in 
several  or  many  countries,  to  the  extent 
that  these  systems  were  not  wholly 
owned  and  operated  by  one 
Administration,  have  a  particular  need 
for  a  direct  voice  in  international 
proceedings.  COMSAT  indicated  that 
such  systems  may  also  have  to  be  given 
direct  access  to  international 
proceedings  concerned  with  the  setting 
of  constraints,  standards  and 
procedures.'^" 

123.  Finding  on  Standing.  COMSATs 
comments  concerning  the  exclusion  of 
Administrations  having  no  apparent 
interest  in  any  particular  planning 
process  clearly  have  merit. 
Unfortunately,  the  problem  is  rather 
complex.  For  example,  the  near-term 
interests  and  long-range  interests  of  an 
Administration  may  be  quite  different. 
This  is  what  led  us  in  the  Fourth  Notice 


to  explore  a  two-step  process  that  would 
distinguish  between  these  two  kinds  of 
interests.  However,  such  an  approach 
may  be  overly  complex  and  difficult  to 
apply  in  practice.  Thus,  our  proposals 
are  intended  to  encourage  planning 
approaches  that  focus  on  guaranteeing 
access  to  the  GSO  for  realistic 
requirements  as  they  arise, 

124.  SBS  and  CO.MSAT  suggest  that 
the  operators  of  "common  user"  satellite 
systems  should  enjoy  "recognition"  or 
"direct  access  ...  to  proceedings," 
respectively.  It  is  unclear  what  SBS 
means  by  "recognition."  This  could 
mean  the  conferral  of  standing  akin  to 
that  of  an  Administration  at  an 
Administrative  Conference.  It  is 
doubtful,  however,  whether  the 
international  community  would  do  this. 
However,  we  note  that  operators  of 
common  user  systems  are  already 
granted  observer  status  at  ITU  meetings 
and  would  be  expected  to  continue  to 
participate  in  any  technical  meetings  to 
resolve  interference  problems.  With 
respect  to  the  presentation  of 
requirements  for  recognition  in  any 
planning  approach,  we  expect  that  the 
current  practice  of  identifying  a 
notifying  Administration  for  the 
common  user  system  would  be 
continued. 

125.  Comments  on  Venue — 
Regionalization.  Many  parties 
commenting  to  the  Fourth  Notice 
strongly  urged  the  use  of  regional  or  sub- 
regional  forums  within  which  to 
identify/harmonize  satellite  networks. 
For  example,  MMCS  urged  that  the  U.S. 
consider  seeking  a  geographical 
exception  from  any  worldwide  planning 
system  proposed  at  the  WARC-0RB{1) 
as  it  would  have  an  adverse  effect  on 
the  continuing  development  of  the  U.S. 
domestic  satellite  market. '^i  GTE 
Spacenet  indicated  a  willingness  to 
consider  alternative  coordination 
arrangements  in  which  participation 
was  limited  to  those  with  a  direct 
interest  in  the  negotiations,  i,e.,  within  a 
regional,  subregional,  or  computer- 
selected  "minimum  participation" 
approach. '22  SBS  urged  that  any 
alternative  ITU  arrangement  endorsed 
by  the  U.S.  at  the  WARC-0RB[1)  which 
differed  significantly  from  the  current 
procedures  should  be  formulated  to 
apply  on  strictly  a  regional  or 
subregional  basis. '^^ 

126.  On  the  other  hand.  COMSAT  in 
its  reply  comments  cautioned  against 
moving  in  this  direction.  According  to 


"  •  See  COMSAT  Comments  at  1*-15. 
"•See  AT&T  Comments  at  8. 
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COMSAT,  the  view  of  some  that  Region 
2  might  go  its  own  way  was 
understandable  but  parochial  and 
perhaps  not  in  the  best  interest  of  the 
U.S.  for  several  reasons:  First,  a  U.S. 
withdrawal  into  Region  2  isolation 
would  signal  lack  of  solidarity;  second, 
Pacific  and  Atlantic  orbit  locations 
which  are  currently  considered  to  lie 
outside  the  U.S. "domestic  arc"  may 
some  day  be  useful  to  the  United  States; 
and  third,  the  methodology  and  the 
access  assurance  developed  in  Region  2 
may  well  be  acceptable  also  in  the  other 
Regions.  COMSAT  urged  that  U.S. 
efforts  should  therefore  be  intended  for 
potential  global  application.'** 

127.  COMSATs  Reply  Comments 
amplified  on  subregioning.  pointing  out 
that  at  the  CPM,  two  flaws  of 
subregioning  were  identifies;  The 
tendency  to  deny  or  at  least  inhibit  use 
of  orbit  locations  by  individual 
administrations  and  the  potential 
adverse  effect  on  the  capacity  of  the 
CSO  by  reducing  the  number  of 
accesses.  COMSAT  took  the  position 
that  both  of  these  concerns  are  valid 
and  need  to  be  taken  into  consideration 
when  assessing  subregioning  as  a 
planning/ management  technique.'^* 

128.  Finding  on  Venue — 
Regionalization.  These  views  are  not 
necessarily  incompatible.  Approaches 
that  minimize  parties  having  no 
contemporary  interest  in  the  outcome, 
and  that  attempt  to  resolve  conflicts  at 
the  regional  or  sub-regional  level,  are 
the  most  desirable.  We  believe  the  best 
statement  on  the  subject  of  standing  and 
venue  was  one  contributed  by  GTE 
Spacenet. 

The  institutional  framework  for  planning 
approaches  should  be  hmited  to  the  regional 
or  sub-regional  level,  i.e.,  lo  those 
Administrations  directly  involved  within  the 
region.  Broader  participation  necessarily 
introduces  more  abstraction  into  the  process 
and  obscures  the  peculianlit;s  of  local 
geography,  characteristics  of  the  current 
facilities  and  services  in  operation,  and  other 
regional  factors  that  could  not  be  given  the 
same  weight  in  a  global  setting."" 

However,  while  sui;h  an  approach  is 
clearly  effective  in  resolving 
interference  conflicts  between  domestic 
and  sub-regional  satellite  systems, 
additional  consideration  is  needed  on 
the  question  of  making  any  such 
regional  or  sub-regional  planning  results 
compatible  with  systems  providing 
international  services  or  with  the 
planning  results  reached  by  other 
regions  or  sub-regions. 


4.  Minimizing  Speculative  Requirements, 
and  the  Appropriateness  of  a  Planning 
Period  Length 

129.  Comments  on  Speculative 
Requirements  and  Planning  Periods. 
One  of  the  major  difficulties  long 
associated  with  many  planning 
approaches  is  their  tendency  to 
encourage  the  submission  of 
Administration  requirements  that  have 
little  likelihood  of  implementation  in  the 
near  future,  or  worse  yet,  based  on  some 
purely  arbitrary  number  of  "allotments" 
per  country.'^'  This  is  closely  entwined 
with  an  associated  issue:  should  there 
be  a  fixed  period  of  time  in  the  future 
associated  with  application  of  the 
planning  approach.  In  other  words,  are 
w-e  looking  at  systems  that  will  exist 
during  the  next  three,  five,  or  ten  years? 
As  the  period  of  time  is  shortened,  the 
requirements  tend  to  reflect  actual 
service  needs.  On  the  other  hand,  a 
point  is  reached  where  the  period  may 
be  so  short  that  the  planning  process 
becomes  administratively  burdensome 
of  fails  to  serve  the  needs  of  the 
international  community. 

130.  There  is  a  widespread  awareness 
of  this  problem.  The  matter  involves, 
however,  a  delicate  balance  between 
national  sovereignty  and  the  potential 
future  requirements  of  other  countries. 
SBS  in  its  comments  attempted  to 
describe  the  difficulties,  noting  for  the 
"identification"  phase,  the  primary  issue 
was  determining  whether  stated 
requirements  were  real  and  immediate 
as  opposed  to  speculative  and  far  in  the 
future.  SBS  suggested  a  screening 
process  should  be  devised  to  monitor 
this  situation,  preferably  on  more  of  a 
regional  or  subregional  basis  rather  than 
a  global  one.  Those  Administrations  in 
neighboring  geographical  areas  could  be 
expected  to  be  most  familiar  with  the 
traffic  requirements  of  nations  close  by 
and  are  better  able  to  devise 
arrangements  which  accommodate  the 
real  requirements  of  Administrations  in 
that  region  or  subregion. '  '* 

131.  SBS  suggested  the  other  principal 
issue  in  the  identification  pliase  was 
whether  requirements  were  to  be 
identified  on  a  periodic  basis,  and  if  so 
how  often  On  the  one  hand,  SBS  pointed 
out,  the  satellite  industry  was  a  very 
dynamic  one  continually  introducing 
technical  improvements  which  alter  the 
overall  environment,  thereby  outdating 
previous  planning  parameters.  On  the 
other  hand,  the  economic  and 


'2<  See  COMSAT  Reply  Comments  at  2-3. 
'2»25  See  COMSAT  Reply  Ctimmnnle  ill  ft 
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operational  realities  of  pro\  iding 
reliable  satellite  services  to  the  public 
dictate  that  equipment  and  facilities  not 
be  replaced  until  it  has  been  amortized 
or  lis  useful  life  has  ended.  SBS 
observed  that  any  alternative 
arrangements  must  provide  a  stable, 
reliable  environment  for  existing 
systems  '^^ 

132.  AT&T,  in  addressing  the  same 
issue,  found  some  merit  in  a  "two-stage" 
approach  mentioned  in  our  Fourth 
Notice  and  in  U.S.  submissions  to  the 
CPM.  This  approach  was  an  attempt  lo 
be  responsive  to  the  near-term/  long- 
term  dichotomy.  .^T&T  stated  that  the 
knowledge  of  requirements  for  future 
satellite  systems  was,  in  general,  quite 
uncertain  in  the  early  stages  of  planning 
because  of  the  long  lead  time  required 
for  implementation  of  a  satellite  system. 
For  this  reason.  AT&T  suggested  the 
two-stage  iterative  approach  to  the 
Identification  Phase  may  be  a  useful 
technique.  Under  this  approach,  the 
general  characteristics  of  satellite 
systems  which  are  to  be  implemented 
should  be  identified  at  an  early  stage. 
One  possible  structure  for  this  first 
stage,  according  to  AT&T,  would  be  the 
use  of  periodic  regional  (or  sub-regional) 
conferences,  where  each  Administration 
could  generally  identify  its  expected 
program  for  the  next  ten  years.  Such 
periodic  regional  conferences  could  then 
determine  if  any  conflicts  are  expected 
to  arise,  and  if  so.  could  suggest 
technical  approaches  to  solving  these 
potential  conflicts.  The  second  stage  of 
this  iterative  identification  process 
described  by  AT&T  would  then  require 
detailed  specification  of  satellite 
characteristics.  This  specification  would 
be  made  shortly  before  the  time  the 
system  is  actually  constructed  and 
launched."" 

133.  On  the  other  hand.  COMSAT  and 
others,  while  recognizing  this  problem, 
were  \ery  reticent  to  adopt  a  two-stage 
approach,  or  to  separate  the 
identification  and  harmonization 
functions  into  distinct  phases.  As 
explained  by  COMS.AT.  in  view  of  the 
possibility  that  requirements  could  vary 
between  very  rudimentary  basic 
statements  of  need  and  intent  to  fairly 
comprehensive  system  designs,  and 
accepting  an  interactive  process 
between  identification  and 
harmonization,  it  may  be  impractical  to 
establish  time  windows  for  the  various 
steps  in  the  pre-implementation 
accommodation  process.  COMSAT 
argues  that  the  identification  of  new 
orbital  requirements  should  thus  be  on  a 
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real-time"  basis,  without  time 
limitations.  The  only  exception  to  this, 
according  to  COMSAT,  would  be 
preservation  o^the  current  5-year 
limitation  between  the  initial  filing  and 
the  date  at  which  a  system  becomes 
operational.  This  rule  helps  to 
discourage  advance  reservations  which 
are  unrealistic  and  merely  tie  up  the 
administrative  process.  COSMAT 
indicates  that  this  could  be  reinforced 
by  the  automatic  reevalualion  of  an 
assignment  and  a  potential 
consequential  reassignment  triggered  by 
the  need  to  consider  holder.'^'  Of 
course.  COMSAT'S  comments  largely 
apply  to  an  ITU  regime  similar  to  the 
current  one. 

134.  Findings  on  Speculative 
Requirements  and  Planning  Periods.  We 
find  It  impossible  at  this  time  to  indicate 
if  some  kind  of  procedural 
differentiation  is  necessary  bt'tween 
near-term  and  long-term  requirements. 
This  will  depend  on  the  deliberations  of 
the  WARC-ORB(l).and  the  approach  to 
planning  that  begins  to  evolve  at  the 
Conference.  If  a  definitive  boundary 
extending  more  than  five  years  in  the 
future  were  adopted,  and  if  speculative 
requirements  appear  likely  the  use  of  a 
two-stage  process  to  mitigate  the 
potential  adverse  results  may  be 
necessary. 

135.  Those  planning  approaches  that 
produce  a  definitive  assignment  or 
alloltment  plan  tend  to  be  oriented 
around  a  period  of  time  that  determines 
both  the  effective  period  of  the  plan,  and 
the  interval  between  meetings  to  amend 
It  There  may  be  certain  administrative 
.ind  policy  reasons  for  preferring  a 
certain  length.  However,  it  is  highly 
important  that  if  such  planning 
approaches  are  utilized  at  any  level- 
world,  regionci!.  or  sub-regional — they 
must  be  short  enough  to  be  responsive 
lo  the  dynamic  Fixed-Satellite  Service 
environment. 

136.  At  the  CPM.  a  rather  generalized 
pl.inning  approach  was  described  in 
which  a  planning  period  of  ten  ye.irs 
was  chosen  and  justified  by  a 
coindcidence  in  some  measure  with  the 
lifetime  of  contemporary  satellite 
networks. '■■'^  We  do  not  believe  such  a 
long  period  is  appropriate  or  that 
satellite  lifetimes  are  necessarily  the 
best  criterion  of  determining  this  period. 
As  SBS  indicated  in  its  comments,  the 
basic  fact  is  that  satellite  sj, stems  are 
not  launched  in  one  batch  on  some 
periodic  schedule.  Clearly,  any 
alternative  ITl!  arrangement  must  be 
evolutionary  and  take  into  account  the 
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concerns  and  needs  of  both  existing  and 
new  satellite  operators  and 
customers. '^^  In  other  words,  the  time 
at  which  an  Administration  will  place 
satellite  networks  in  orbit  is  unlikely  lo 
coincide  with  specific  dates  included  in 
ITU  "plans," 

137.  We  emphasize:  Planning  forums 
will  always  be  required  to  deal  with  a 
wide  variety  of  remaining  satellite 
lifetimes,  and  all  satellite  networks 
cannot  be  treated  in  precisely  the  same 
fashion.  Arbitrarily  chossing  some  long 
planning  period  will  mot  mitigate  this 
difficulty.  Indeed  it  will  exacerbate  it. 
We  believe  the  proper  criteria  for 
choosing  planning  period  lengths,  if 
necessary,  are  considerations  such  as 
responsiveness  to  the  dynamic 
environment  and  administrative  cost. 
Such  lengths  may  well  be  different  on 
world,  regional,  and  sub-regional  levels, 
and  be  tied  into  mechanisms  to 
progressively  encourage  more  efficient 
systems.  The  preferred  option  is  the 
submission  of  requirements  as  they 
arise,  or  if  any  kind  of  period  is  used,  on 
an  annual  basis. 

5.  General  Conclusions  on  Planning 
Approaches 

138.  Our  Space  WARC  Advisory 
Committee  stated  in  its  Report  that 
"there  were  numerous  approaches  for 
regulating  the  disposition  of  the  orbital 
resource  that  were  acceptable  lo  the 
United  States."  The  Committee  said  that 
"these  can  be  developed  by  utilizing  the 
building  block  approach;  and  the  key 
was  to  develop  creative  ways  to  insure 
access  to  the  resource  by  all 
Administrations  and  at  the  same  time 
retain  flexibility  in  the  development  of 
satellite  networks."'^*  At  the  outset  of 
this  part  of  our  Report  and  Order,  we 
indicated  our  strong  concurrence  with 
these  views. 

139.  Notwithstanding  these  important 
conclusions,  the  Committee  also 
included  in  its  Report  four  specific 
"planning  approaches"  that  might  be 
used  in  our  proposals."*  An  order  of 
preference  was  indicated:  (1)  Streamline 
the  existing  Radio  Regulations;  (2) 
multilateral  coordination:  (3)  orbital  arc 
segmentation;  and  (4)  combined 
planning.'-'"  The  Committee's  Proposal 
Evaluation  Group  critique  these 
approaches  and  pointed  out  that 
substantive  details  were  lacking,"' 
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140.  Because  many  planning 
approaches  are  possible  and  acceptable, 
it  seems  more  appropriate  at  this  time  lo 
further  explore  the  major  issues 
discussed  above,  and  agree  on  the 
building  blocks  of  acceptable  planning 
approaches.  At  this  stage  in  our 
preparatory  efforts  and  bilateral 
discussions,  it  seems  premature  to 
encourage  nations  to  champion  specific 
approaches.  Because  of  these  important 
considerations,  we  decline  to  include 
any  specific  planning  approach  in  these 
recommended  proposals  at  this  time,  but 
rather  indicate  the  specific  criteria  by 
which  the  acceptability  of  any  planning 
approach  can  be  ascertained,  see 
Appendix  B.  Agenda  Item  2.3,  Planning 
Approaches. 

Part  IV,  Other  WARC-ORB(l)  Issues 

141.  Devising  new  arrangements  for 
the  Fixed-Satellite  Service,  although  the 
major  activity,  is  not  the  only  subject 
under  consideration  at  the  Conference. 
Several  other  agenda  items  give  rise  to 
other  significant  issues.  These  other 
issues  were  raised  in  both  the  Third 
Notice  and  the  Fourth  Notice.'^" 

A.  Incorporation  of  the  1983  RARC- 
SA  T-R2  Decisions  into  the  Radio 
Regulations 

142.  One  of  the  most  significant  of 
these  other  issues  is  the  incorporation  of 
the  decisions  of  the  1983  Region  2 
Administrative  Radio  Conference  for 
Broadcasting-Satellite  Service  (RARC- 
SAT-R2)  into  the  Radio  Regulations  at 
the  Space  WARC  first  session.  In  the 
Fourth  Notice  we  reviewed  the  several 
comments  on  this  subject  and  concluded 
that  "...  incorporation  . . .  should  occur 
without  substantial  change."'^*  No 
party  filing  comments  on  the  Fourth 
Notice  addressed  this  subject. 

143.  The  matter  has  recently  risen  to 
prominence  because  of  an  apparent 
reluctance  of  some  Region  1  and  3 
Administrations  to  incorporate  these 
provisions  at  the  first  session,  alleging 
both  procedural  bars  and  unresolved 
technical  incompatibility  problems. 
Region  2  Administrations,  on  the  other 
hand,  have  resolved  to  seek  such 
incorporation.''"'  Our  Space  WARC 
Advisory  Committee  has  extensively 
reviewed  this  subject  and  recommends 
the  United  States  together  with  other 
Region  2  Administrations  pursue  this 
matter  in  bilateral  and  multilateral 
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meetings  prior  to  the  Conference,  as 
well  as  at  the  Conference.'*' 

144.  We  endorse  efforts  to  obtain 
incorporation,  and  resolve  any 
incompatibilities.  Our  recommended 
proposals  reflect  this  finding.  See 
appendix  B.  The  Commission  proposes 
to  proceed,  in  any  event,  to  authorize 
the  construction,  launch,  and  operation 
of  domestic  broadcasting  satellites  that 
conform  with  the  provisions  of  the  Final 
Acts  of  RARC-SAT-R2.  The  signatories, 
including  the  United  States,  have 
manifested  their  intention  to  act  in 
accordance  with  the  agreed  provisions 
for  the  conduct  of  staellite  broadcasting 
in  Region  2.  While  it  would  be  orderly, 
and  is  desirable,  that  WARC-ORB(l)' 
incorporate  the  1983  Final  Acts  into  the 
Radio  regulations,  we  know  of  no 
barrier  to  our  proceeding,  as  we 
propose,  in  conformity  with  those  Final 
Acts  before  their  incorporation  into  the 
Radio  Regulations.  Due  protection  must 
be  afforded  to  recognized  services  of 
other  Regions  irrespective  of  the  time  of 
such  incorporation.  We  therefore 
consider  that  there  is  no  cause  for 
concern  that  the  viability  of  a 
broadcasting-satellite  facility  of  the 
United  States  would  depend  on  anterior 
incorporation  of  the  Final  Acts  of 
RARC-SAT-R2  into  the  Radio 
Regulations. 

B.  ITU  Provisions  Applying  to  Non- 
Planned  Bands  and  Sen'ices 

145.  One  of  the  Conference  agenda 
items  calls  for  it  to  improve  the  ITU 
arrangements  applying  to  all  non- 
planned  bands  and  services.  Several 
parties  filing  comments  on  the  Fourth 
Notice  both  supported  such 
improvement  and  offered  some 
suggestions. 

146.  Comments  on  Provisions  for  Non- 
Planned  Bands  and  Services.  MMCS 
suggested  that  the  inadequacies  of  the 
present  procedures  fall  generally  into 
three  problem  areas:  (a)  The  availability 
of  the  right  information  at  the  right  time, 
i.e.,  the  applicability  of  Appendices  3 
and  4:  (b)  the  e.xtended  amount  of  time 
needed  for  bilateral  discussions  among 
multiple  Administrations  desiring  to  use 
the  same  part  of  the  GSO;  and  (c)  the 
unavailability  of  information  on 
technical  agreements  arranged  during 
the  coordination  process.  MMCS 
supported  adoption  of  these  regulatory 
reforms  bv  the  Conference.''*^ 

147.  COMSAT  indicated  that  three  of 
the  undesirable  characteristics  of  the 
existing  regulatory  procedures — 
lengthiness.  procedural  complexity,  and 


discrimination — could  be  reduced  if  not 
eliminated  by  adoptmg  a  multilateral 
interactive  identification /harmonization 
process  among  only  affected  parties. 
COMSAT  believesthat  the  fourth 
undesirable  characteristic,  technical 
complexity,  cannot  be  eliminated,  but  it 
can  be  alleviated  by  automation.  This 
may.  however,  give  rise  to  a  new 
problem:  How  to  formulate  international 
regulations  capable  of  identifying  and 
guiding  the  conduct  of  an  essentially 
autonomous  ad  hoc  group  of  affected 
administrations  or  parties  involved  in 
any  particular  multilateral  coordination 
process.'*^ 

148.  Our  Space  WARC  Advisory 
Committee  in  their  Report  also  offered 
some  views  on  this  subject.  The 
Committee  suggested  that  the  mistrust 
that  existed  with  the  present  regime 
stems  from  two  factors.  First,  the 
Regulations  were  difficult  to  understand 
and  execute.  Second,  they  contained  no 
provision  that  explicitly  guarantees 
access  to  the  geostationary  resource  to 
all  Administrations.  The  Committee 
believed  that  the  United  States  should 
attempt  to  alleviate  these  concerns 
within  the  context  of  the  existing 
regulatory  regime  by  introducing 
i,+iprovements  in  the  procedures  that 
alleviate  current  shortcomings.'** 

149.  Finding  on  Provisions  for  Non- 
Planned  Bands  and  Sen'ices.  As  we 
have  stated  above  and  indicated  in  our 
response  to  the  IFRB.  the  existing  ITU 
arrangements  have  worked  well  in 
dealing  with  the  many  complex  and 
dynamic  technical,  operational  and 
economic  factors  that  bear  upon  the  use 
of  satellite  systems,  and  yet 
accommodating  the  requirements  of  all 
Administrations.  Nevertheless,  we 
accept  the  views  expressed  by  the 
commenting  parties  and  the  Advisory 
Committee,  and  will  propose  guidelines 
for  improving  the  current  coordination 
and  notification  procedures  in  the  Radio 
Regulations. 

150.  Several  general  guidelines  are 
presented  in  Appendix  B  as  our  initial 
proposals  on  this  subject.  We  will  also 
carefully  review  the  IFRB  Report  on  the 
operation  of  the  current  procedures  and 
expect  to  make  further  proposals  as  our 
preparatory  efforts  proceed.  In 
particular,  we  expect  that  these 
procedures  can  be  substantially 
streamlined  and  shortened  once  an 
appropriate  planning  approach  and/or 
alternative  regulatory  arrangements  are 
decided  upon  for  the  bands  and  services 
identified  in  Agenda  Item  2.2.  above. 


C  Other  Conference  Considerations 

151.  There  are  several  other  agenda 
items  that  involve  a  planning  matter  of 
interest  largely  to  other  ITU  Regions, 
sound  broadcasting  by  satellite,  and 
inter-sessional  work.  We  are  not  making 
proposals  on  either  the  Rt  gion  1  and  3 
feeder  link  planning  item  nor  on  the 
inter-sessional  work  at  this  time  On  the 
sound  broadcasting  by  satellite  item,  we 
propose  that  the  International  Radio 
Consultative  Committee  continue 
studies  of  sharing  options  and  criteria. 
See  Appendix  B.  In  addition,  there  are 
several  matters  that  are  not  clearly 
within  the  scope  of  any  particular 
agenda  item,  but  are  likely  to  be 
discussed  at  the  Conference  These 
include  reverse  band  operation,  and  the 
removal  of  inactive  satellites,  both  of 
which  were  raised  in  the  Fourth 
Notice.'** 

1.  Planning  Approaches  Biised  l/pon 
Reverse  Band  Operation 

152.  In  the  Fourth  Notice,  we  indicated 

that  the  theoretical  capability  of 
bidirectional  frequency  use  to  virtually 
double  orbit  capacity  appears  generally 
unchallenged,  although  its  use  is  not 
endorsed  for  satellite  systems  operating 
in  this  country  because  of  the  potential 
sharing  problems  with  existing  space 
and  terrestrial  operations.  We  suggested 
that  it  might  be  useful  to  demonstrate 
that  the  basic  potential  requirements  of 
all  .Administrations  can  be  satisfied  in 
this  particular  pair  of  bands,  using 
bidirectional  transmissions  where 
necessary  to  satisfy  unspecific  long-term 
requirements.'** 

153.  Comments  on  Reverse  Band 
Operation.  In  the  comments,  COMS.M 
and  HBO  encouraged  reverse  band 
operation,'*"  and  AT&T  discouraged 
such  use.'*"  Our  Space  WARC 
Advisory  Committee  recently  indicated 
that  the  first  session  will  probably  not 
consider  itself  empowered  to  authorize 
the  concurrent  use  of  reversed  band 
operations  in.  say.  the  6/4  GHz  FSS 
band  (i.e..  4  GHz  uplink.  6  GH2 
downlink).  However,  said  the  Advisory 
Committee,  the  U.K.  proposal  to 
combine  re\'ersed  band  operations  with 
a  priori  planning  could  be  received 
favorably,  especially  by  those  who  have 
no  earth  stations  operating  in  the 
present  6  GHz  {up)/4  GHz  (down)  set  of    > 
arrangements.  The  Committee  suggested 
that  the  U.S.  through  its  consultative 
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process  should  test  the  level  of  interest 

in  this  concept.''''^ 

].>!  Finding  on  Revf^rse  Band 
0[)C!riition.  VVc  believe  that  any 
tet:hniqne  which  promises  to  double 
orbit  capacity  should  be  studied  as  an 
option  for  consideration  at  the 
Conference.  While  we  believe  that 
reverse  ban  operations  may  not  be 
practical  in  countries  with  well 
developed  terrestrial  and  space 
networks  sharing  the  same  bands,  this 
tet.hnique  may  be  usable  in  enough 
areas  throughout  the  world  to  permit 
new  s.itellite  s\  stems  to  be 
accommodated  in  the  more  desirable 
portions  of  the  spectrum  like  6/4  GHz 
without  the  degree  of  technical  and 
operational  difficulties  that  would  arise 
if  the  conventional  directions  of 
transmission  were  used. 

153.  Ihe  caveats  expressed  by  AT&T 
arc  sufficient  at  this  point  of  our 
preparatory  efforts  to  warrant  caution 
•ind  further  studies.  We  recognize  the 
concern  expressed  by  the  Space  WARC 
Advisory  Committee  and  believe  that 
the  long-term  impact  of  this  concept 
needs  to  be  assessed.  However,  we  also 
t)elieve  that  the  U.S.  should  be  prepared 
to  accept  the  concept  of  reverse  band 
operations  at  the  Conference  to  obtain 
sufficient  orbit  and  spectrum  to  satisfy 
thi'  requirements  of  all  Administrations. 
If  reverse  band  operations  are  adopted 
by  the  Conference,  the  consideration  of 
any  implementation  of  this  technique 
within  the  U.S.  must  be  very  carefully 
evaluated  with  respect  to  the  impact  on 
any  existing  or  planned  terrestrial  and 
space  networks  in  the  bands  to  which 
this  technique  is  applied. 

2.  Remov  al  of  Inactive  Satellites. 

156.  Cumments  on  Removal  of 
Inactive  Satellites.  In  the  Fourth  Notice, 
we  solicited  comment  on  efforts  to 
remove  inactive  satellites  from  CSO. 
The  three  commenting  parties.  SBS. 
CO.MSAT.  and  AT&T  supported  such 
efforts.  SBS  noted  that  there  may 
eventually  be  legitimate  concern  about 
ph>sical  congestion  in  orbit  if  expired 
satellites  are  allowed  to  remain  in  the 
CSO  indefinitely  after  their  useful 
lifetime.  It  would  seem  prudent,  said 
SBS.  for  satellite  operators  to  reserve 
sufficient  fuel  so  that  satellites  can  be 
boosted  out  of  the  CSO  at  the  end  of 
their  useful  lifetime.'""  COMSAT 
suggested  that  it  was  not  too  early  to 
c(jnsider  the  matter  of  collision 
avoidance  at  WARC-ORB(l).  even  if 
only  to  assess  the  current  severity  of  the 
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problem.  •  ^ '  AT&T  added  that  this 
seemed  to  be  a  small  price  to  pay  in 
order  to  avoid  any  potential  nuisance  in 
the  future.  AT&T  also  believed  that 
WARC/ORB(l)  is  an  appropriate  forum 
for  the  discussion  of  this  issue. '-'^ 

157.  Finding  on  Removal  of  Inactive 
Satellites.  We  note  that  several  satellite 
carriers  have  already  voluntarily  used 
remaining  fuel  to  boost  satellites  out  of 
the  CSO  after  their  useful  operating 
lifetimes  had  ended.  Such  voluntary 
actions  should  be  encouraged.  However, 
we  do  not  believe  an  adequate  record 
has  been  compiled  to  dute  to  justify  a 
formal  proposal  to  the  Conference  to 
require  sufficient  fuel  to  be  reserved  for 
such  an  end-of-life  maneuver.  Instead, 
we  currently  believe  the  matter  should 
be  studied  by  the  CCIR  to  provide  a 
comprehensive  report  and/or 
recommendation. 

V.  Administrative  Matters 

158.  Pursuant  to  sections  4(i).  303,  and 
404  of  the  Communications  Act  of  19.34. 
as  amended,  this  First  Report  and  Order 
is  hereby  ADOPTED  and  it  is  ordered 
that  the  First  Report  and  Order  and  the 
attached  recommended  United  States  of 
America  Proposals  be  transmitted  to  the 
Department  of  State.  It  is  further 
ordered  that  this  First  Report  and  Order 
be  transmitted  to  the  Head  of  the  United 
States  delegation  to  the  Conference  for 
incorporation  into  the  positions  of  the 
delegation. 

159.  Inquiries  regarding  this 
proceeding  may  be  directed  to  Anthony 
M.  Rutkowski.  Office  of  Science  and 
Technology— (202)  653-8102.  Inquiries 
regarding  Appendix  B  may  be  directed 
to  Ronald  J.  Lepkowski.  Common 
Carrier  Bureau— (202)  634-1024. 
Kedci;)!  Communications  Commission. 
William  |.  Tricarico,  1 

Sccrt'tary.  I 

Appendix  A — Comments  Filed  in 
Response  to  the  Fourth  Nofice  of  Inquiry 

l'c;:!y  and  Comments  Fi'nd 

AmoricHn  Telephone  and  Telegraph 

Company — 15  Jun  1984 
G  IE  Spacenel  Corporation— 15  Jun  1984 
Home  Box  Office.  Inc. — 15  Jun  1984 
Martin  Marietta  Communications  Systems. 

Inc— 15  jun  1984 
SaltHite  Business  System*— 15  Jun  1984 

Party  and  Late  Comments^iled 

Communications  Satellite  torporalion — 20 
Jun  1984 

Party  and  Reply  Commenk  Filed 

GTE  Spacenet  Corpuralion— 1  Aug  1984 
Sulfllilf  Business  Systems—!  Aug  1984 


'•''  See  COMS.M  Comments  al  22. 
'^-  Sec  AT&T  Comments  aliia. 


Party  and  Lulv  Reply  Commrnts  Filed 

Communications  Satellite  Corporation — 2 
Aug  1984 

Appendix  B — I'niled  States  of  America. 
Proposals 

General  Comments 

The  United  States  of  America 
reaffirms  its  commitment  to  the  historic 
purposes  of  the  International 
Telecommunication  Union.  The  Union's 
self-evident  accomplishments  in 
improving  world-wide  cooperation  and 
promoting  more  efficient  use  of  the  radio 
spectrum  and  geostationary-satellite 
orbit  (CSO)  have  been  commendable.  In 
recognition  of  this  record,  the  United 
States  continues  to  be  committed  to 
achieving  agreement  among  all 
Administrations  on  pragmatic,  workable 
ITU  arrangements. 

The  current  regulatory  regime  was 
established  pursuant  to  Article  33  of  the 
International  Telecommunication 
Convention  and  is  embodied  in  Articles 
11  and  13  of  the  Radio  Regulations.  This 
regime  has  in  practice  enabled  all 
Administrations  to  access  the  GSO  and 
the  frequency  bands  allocated  to  space 
services  to  meet  their  common  and 
individual  telecommunication 
requirements  in  all  services  and  bands 
for  which  such  access  has  been  sought. 
Over  three  hundred  satellite  networks 
have  been  successfully  coordinated  and 
registered  with  the  ITU,  extending  the 
benefits  of  satellite  technology  to  the 
countries  of  the  world.  The  fact  that  all 
satellite  networks  proposed  by 
Administrations  have  been 
accommodated  is  testimony  to  both  the 
effectiveness  of  the  ITU  as  an 
international  cooperative  forum  and  of 
the  methods  and  procedures  it  has 
developed.  Any  new  planning  approach 
must  be  comparably  effective  in 
bringing  about  these  benefits  to  all. 

Nevertheless,  concern  by  many 
Administrations  over  future  access  to 
the  GSO  and  the  frequency  bands 
allocated  to  space  services  has  raised 
the  question  as  to  the  workability  of  the 
existing  regime  for  accommodating  long- 
term  requirements.  Noting  this  concern. 
Resolution  No.  3  of  WARC-79  called  for 
the  convening  of  a  conference  whose 
aim  would  be  to  improve  the 
arrangements  for  these  bands  and 
provide  all  Administrations  with 
guaranteed  equitable  access  in  practice 
to  the  GSO. 

The  USA  supports  the  objectives  of 
Resolution  No.  3.  For  those  space 
services  and  frequency  bands  where  a 
definite  need  can  be  shown,  the  USA  is 
prepared  to  consider  alternative 
planning  approaches  keeping  in  mind 
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that  continued  advances  in  tuchnolugy 
have  created,  and  may  be  expected  to 
continue  to  create,  orbit  capacity  at  a 
higher  rate  than  demand  for  its  use. 
With  the  cooperation  of 
Administrations,  these  objectives  can  be 
achieved  through  appropriate  regulatory 
procedures,  planning  approaches,  or  a 
combination  of  the  two. 

Any  planning  approach  must  be 
consistent  with  the  universally  accepted 
principle,  recognized  in  Resolution  No.  2 
of  WARC-79.  that  Administrations  or 
groups  of  Administrations  are  not 
entitled  to  permanent  priority  in  the  use 
of  particular  frequencies  and  GSO 
positions  in  such  a  way  as  to  foreclose 
access  by  other  Administrations  to  the 
GSO  and  frequency  bands  allocated  to 
space  services. 

For  the  past  several  years,  many 
Administrations  have  been  preparing  for 
WARC-ORB(l).  A  considerable  amount 
of  the  technical  preparatory  work  was 
accomplished  in  the  CCIR  Study  Groups. 
culminating  in  the  Conference 
Preparatory  Meeting  (CPM)  Many 
valuable  contributions  were  submitted 
to  the  CPM  and  the  compilation  of  this 
information  in  the  Report  is  one  of  the 
most  important  technical  bases  for 
WARC-ORB(l),  The  Report  contains 
information  relating  to  the  agenda  items 
of  the  Conference  and  includes:  A 
description  of  the  prevailing  situation, 
planning  principles,  methods,  and 
guidelines  for  regulatory  procedures. 
Other  CCIR  materials,  as  well  as 
contributions  of  Administrations  to  the 
Conference,  will  also  provide  valuable 
technical  bases. 

Although  se\  en  planning  approaches 
were  identified  in  the  CPM  Report,  it  is 
expected  that  Administrations  will 
submit  many  additional  proposals  to  the 
Conference.  There  are  a  wide  range  of 
planning  proposals  responsive  to  the 
objectives  of  the  Conference.  A 
combination  of  appropriate  elements, 
methods  or  approaches  could  form  the 
basis  for  an  improved  regime  for  the 
intensively  used  space  services  and 
frequency  bands. 

The  IFRB  Report  also  provides 
valuable  advice  to  the  Conference.  The 
experience  of  the  IFRB  and 
Administrations  reflected  in  that  Report 
will  be  useful  in  discussing  the 
prevailing  situation,  and  for  developing 
criteria  and  guidelines  for  alternative 
planning  approaches.  That  Report  also 
provides  useful  information  concerning 
specific  improvements  that  can  be  made 
to  the  procedures  currently  being 
applied  by  Administrations  and  the 
IFRB. 

The  USA  has  been  fortunate  in 
playing  a  major  role  in  the  development 
and  implemenl.ition  of  satellite  systems. 


It  has  already  faced  the  need  to  increase 
the  capacity  of  individual  satellites  as 
well  as  to  accommodate  more  satellites 
in  orbit  through  reduced  orbital 
spacings.  The  L'SA  believes  that  this 
experience  can  be  usefully  applied  at 
the  Conference  in  developing  methods 
of  accommodating  future  requirements 
throughout  the  world. 

Agenda  Item  2. 1:  The  Situation 
Prevailing  in  the  Bands  Allocated  to 
Space  Services 

Chapter  3  and  Annex  3  of  the  CPM 

Report  to  \VARC-ORB(l)  contain 
technical  and  operational  information 
concerning  principles,  criteria,  and 
technical  parameters  characterizing  the 
prevailing  situation  in  the  space 
services. 

The  USA  proposes  that  this  material 
be  used  as  a  basis  for  the  work  of  the 
Conference,  with  particular  attention 
being  given  to  the  conclusions  of 
Chapter  3  CPM  Report: 

•  The  situation  prevailing  involves  a 
complex  mix  of  technological, 
operational,  economic  and  international 
and  domestic  factors. 

•  Technological  advancements  at 
every  level  of  telecommunication  and 
information  systems,  from  small 
components  to  large  facilities  to  entire 
networks,  are  occurring  at  a  significant 
rate. 

•  Operational  configurations,  uses, 
and  infrastructure  developments  are 
changing  at  a  significant  rate. 

•  In  some  portions  of  the  4,  6,  11,  12. 
and  14  GHz  bands  and  some  arcs  of  the 
GSO,  there  exists  a  relatively  intensive 
use  of  satellites  operating  in  the  Fixed- 
Satellite  Service. 

•  Most  space  services,  other  than  the 
fixed-satellite,  broadcasting-satellite 
and  the  mobile-satellite  services,  make 
little  use  of  the  GSO.  Access  to  the  GSO 
by  Administrations  is  not  likely  to  be  a 
problem  for  these  services. 

•  Some  services  that  make  limited  use 
of  the  GSO  are  successfully  organized 
by  specialized  user  communities  such  as 
the  World  Meteorological  Organization. 
Access  to  the  GSO  by  Administrations 
is  not  likely  to  be  a  problem  for  these 
services. 

In  considering  the  prevailing  situation 
for  the  Fixed-Satellite  Service,  the  USA 
proposes  that  the  Conference  should 
take  into  account  that  many  of  the 
techniques  necessary  to  satisfy  the 
world's  satellite  communication 
requirements  have  been  implemented  in 
some  networks.  These  include 
techniques  to  increase  the  information 
transmission  capacity  of  satellite 
transponders  as  well  as  spacecraft 
antenna  beam  shaping,  domestic  use  of 
spot  beams,  and  reductions  in  orbital 


spacings  to  2  degrees  for  networks 
serving  the  same  service  area.  The  LISA 
believes  that  increased  use  of  such 
techniques  w  ill  be  necessary,  for  some 
bands  and  arc  segments,  to 
accommodate  the  requirements  of  the 
1990's  and  beyond. 

Furthermore,  based  on  its  own 
analysis  and  on  a  careful  review  of  the 
CP.M  and  IFRB  Reports,  the  USA  also 
proposes  that  the  work  of  the 
Conference  be  based  on  the  following 
general  observations  and  conclusions 
concerning  the  prevailing  situation: 

•  All  countries  have  been  able  to 
exercise  equal  rights  to  satisfy  their 
telecommunication  requirements,  using 
satellite  technology,  and  have  employed 
different  means  and  approaches  to 
satisfy  their  requirements; 

•  The  existing  ITU  arrangements,  in 
particular  the  provisions  governing  the 
actions  of  Administrations  and  the  IFRB. 
have  proven  to  be  very  successful  in 
affording  Administrations  access  to  the 
GSO/spectrum. 

•  A  w  ide  variety  of  space  services 
has  in  fact  developed  in  response  to 
changing  requirements: 

•  Satellite  communications  through 
common  user  systems  have  represented 
a  cost-effective  arrangement  for  many 
countries,  both  as  an  interim  system 
leading  to  an  independent  domestic 
system  and  as  a  continuing  arrangement 
for  those  developing  countries  that 
otherwise  may  not  be  able  to  afford 
satellite  service  or  whose 
telecommunication  needs  are  so  limited 
as  to  make  independent  satellite 
services  not  cost-effective: 

•  Improvements  in  technology  have 
been  able  to  satisfy  growing  demands 
for  orbit  capacity  and  orbit  access  at 
reduced  unit  cost: 

•  The  value  of  introducing  new 
technology  and  more  efficient  spectrum 
and  orbit  management  techniques  has 
been  widely  recognized  and  their 
implementation  has  proven  to  be 
feasible: 

•  Substantial  demand  for  service  in 
the  P'SS  has  led  the  USA  to  prescribe  a 
maximum  orbital  spacing  between 
adjacent  US.A  satellites  which  users 
must  be  prepared  to  accept.  It  has  been 
found  that  this  approach  is  both 
economically  and  operationally  viable 
and  conducive  to  achieving  a  high  orbit 
utilization  efficiency. 

Agenda  Item  2.2:  Which  Space  Services 
and  Frequency  Bands  Should  Be 
Planned 

The  USA  proposes  that  decisions  as 
to  which  space  ser\ices  and  frequency 
bands  should  be  considered  for 
alternative  regulatory  arrangements  or 


11438 


Federal  Register  /  Vol.  50,  No.  55  /  ThursJay.  March  21,  1985  /  Notices 


planning  approaches  should  be  based  on 
the  following  factors:  allocution  status, 
operational  status,  economic  impact, 
specialized  user  community,  technology 
status,  operational  characteristics,  and 
GSO  utilization  intensity. 

Services.  Based  on  the  above  f.jctors, 
the  USA  proposes  that  only  selected 
bands  of  the  Fi.xed-Sateilite  Service 
warrant  any  further  consideration,  and 
that  the  following  space  services  should 
not  be  considered:  / 

•  Broadcasting-Satellite 

•  Mobile-Satellite 

•  Radiodetermination-Satellite 

•  Space  Operation 

•  Amateur-Satellite 

•  Earth  Exploration-Satellite 

•  Meteorological-Satellite 

•  Inter-Sdtelhle 

•  Space  Research 

•  Standard  Frequency  and  Time 
Signal-Satellite 

Bnrn/s  In  giving  the  Fixed-Satellite 
Service  further  consideration,  the  USA 
proposes  th.it  only  certain  portions  of 
the  FSS  bands  between  :i700  and  7075 
MHz  be  considered. 

This  part  of  the  spectrum  provides  the 
most  favorable  and  economic 
propagation  characteristics  and  Is  the 
most  widely  used  in  the  Fixed-Satellite 
Service.  The  allocations  of  these  bands 
are  consistent  worldwide.  In  addition,  a 
large  number  of  countries  have  had 
many  years  of  experience  operating  m 
portions  of  these  bands.  Other  portions 
were  opened  to  the  FSS  by  the  VVARC- 
79  and  parts  of  these  bands  could 
provide  substantial  added  capacity  for 
use  by  new  systems  which  will  operate 
in  that  Service. 

In  reaching  any  decision  under  this 
Agenda  Item,  Administrations  should 
niilp  the  inherent  constraints  on  the 
kinds  of  planning  approaches  that  can 
be  applied  to  the  Fixed-Satellite  Service 
in  these  bands.  These  constraints  derive 
from  the  magnitude  of  investment  in 
current  operational  and  planned 
networks,  the  diversity  of 
communications  services  and  facilities 
involved,  and  the  rapidly  changing 
technology  available  throughout  the 
world. 

Many  nations  have  significant 
investments  in  both  domestic  and 
common  user  satellite  systems.  For 
example,  the  USA  has  invested  well 
over  two  billion  dull.irs  in  domestic 
satellite  facilities  and  worldwide 
investment  in  the  INTELS.-XT  and 
I.\MARS.'\T  systems  is  of  the  same 
order.  Any  pLinning  of  the  Fixed- 
Satellite  Service  must  recognize  this 
investment  and  provide  for  the 
continuity  of  service  to  the  users  of 
thes^  systems.  On  the  other  hand,  any 


planning  approach  must  recognize  the 
need  to  accommodate  new  networks 
through  appropriate  steps  taken  by  the 
operators  and  users  of  these  existing 
systems  to  share  the  technical,  economic 
and  operational  burden  of  satisfying 
growing  worldwide  requirements. 

Typical  fixed-satellite  networks 
include  earth  station  antenna  diameters 
ranging  from  less  than  one  meter  to 
thirty  meters,  and  provide  voice,  data 
and  television  services  in  point-to-point 
and  point-to-multipoint  configurations. 
In  the  latter  case,  hundreds  to  thousands 
of  earth  stations  may  comprise  a  user 
communications  network.  The  capacity 
of  individual  links  may  range  from  one 
to  several  thousand  voice  channels  or 
from  1.2  kbps  to  90  Mbps.  Network  use 
is  for  a  wide  range  of  applications,  from 
the  provision  of  high  density  traffic  links 
between  major  telephone  switching 
centers  to  the  provision  of  thin  route, 
minimal  telecommunication  services  to 
rural  areas  of  the  country. 

In  addition,  the  associated  technology 
is  very  rapidly  changing  to  provide  these 
services  ever  more  economically  and 
efficiently.  1 

Ajienda  Item  2.3:  Principles,  technical 
parameters  and  criteria  for  planning; 
guidelines  for  associated  regulatory 
procedures 

The  USA  endorses  the  fundamental 
principle  that  all  countries  have  equal 
rights  to  satisfy  their  telecommunication 
requirements. 

In  accordance  with  Resolution  No.  .3 
of  WARC-79  and  Resolution  No.  895  of 
the  Administrative  Council,  the  essential 
objective  of  the  Space  VVARC  is  to 
guarantee,  in  practice,  for  all  countries, 
equitable  access  to  the  GSO  and  to  the 
frequency  bands  allocated  to  the  space 
services  utilizing  it. 

The  USA  supports  the  conclusions  of 
Resolution  No.  2  of  WARC-79,  which 
called  upon  countries  having 
frequencies  registered  with  the  IFRB  for 
their  space  services,  to  take  all 
practicable  measures  to  realize  the 
possibility  of  the  use  of  new  space 
systems  by  other  countries.  This 
resolution  embraces  the  important 
principle  that  no  country  or  groups  of 
countries  have  permanent  rights  to 
particular  frequencies  and/or  orbit 
positions. 

Any  planning  approach  must 
recognize  the  relevant  technical  aspects 
of  the  special  geographical  situation  of 
particular  countries. 

Any  planning  approach  that  is  to 
achieve  an  assignment  density 
commensurate  with  requirements  must 
include  means  for  the  resolution  of 
potential  cases  of  interference  between 
and  among  networks  which  are  in  place 


or  put  up  in  response  to  existing  or  new 
requirements.  Any  planning  approach 
that  seeks  to  avoid  such  a  procedure  is 
likely  to  impose  artificial  restrictions  on 
the  ability  of  Administrations  to  satisfy 
their  requirements  and  deny  access  to 
the  orbit  that  could  otherwise  be 
achieved.  It  is  therefore  essential  that 
appropriate  procedures  for  resolution  of 
potential  interference  problems  be 
available,  and  that  Administrations 
cooperate  in  applying  these  procedures. 
Such  procedures  must  be  at  least  as 
effective  as  the  existing  coordination 
procedures  in  the  successful  resolution 
of  potential  interference  problems. 

Principles.  The  USA  proposes  that  the 
following  principles  govern  any  planning 
approach; 

A.  Requirements 

1.  An  Administration's  requirement 
for  access  shall  be  accommodated  when 
needed. 

2.  The  option  for  an  Administration  to 
satisfy  its  requirements  through 
participation  in  a  common  user  system 
shall  be  available. 

3.  Any  planning  approach  shall 
provide  a  means  to  accommodate 
changing  requirements  of 
Administrations  while  also  providing  for 
the  need  to  minimize  disruption  of 
existing  networks. 

B.  Existing  Systems 

4.  Existing  satellite  networks  of 
Administrations,  including  those  under 
active  development,  shall  be 
accommodated. 

5.  Any  planning  approach  shall  aim  to 
maintain  the  continued  viable  operation 
of  existing  space  systems;  in  particular, 
changes  involving  economic  or 
operational  impact  shall  be  minimized. 

6.  Any  planningjjjproach  shall 
provide  for  continuity  of  established 
service  through  replacement  of 
satellites,  including  those  that 
prematurely  fail. 

C.  Efficiency  of  Use 

7.  Any  planning  approach  shall,  in 
satisfying  the  requirements, 
progressively  achieve  more  efficient  use 
of  the  GSO/spectrum  resource 
consistent  with  each  space  system's 
technical,  operational,  or  economic 
factors. 

8.  Any  planning  approach  shall  be 
capable  of  increasing  orbit/spectrum 
capacity  by  reducing  orbital  satellite 
separations  and  by  increasing  the  reuse 
of  orbital  positions.  These  techniques 
shall  be  applied  in  response  to  demand 
and  to  the  extent  feasible  under 
prevailing  technical,  operational  and 
economic  conditions. 
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D.  Technical  and  Operational 
Flexibility 

9.  Any  planning  approach  shall  be 
adaptable  to  the  introduction  of  new 
tf;chnology. 

10.  Any  planning  approach  shall  be 
capable  of  accommodating  a  broad 
range  of  technical  and  operational 
requirements. 

E.  Ri};hts  of  Other  Services 

n.  The  rights  of  all  radio  services, 
particularly  with  respect  to  primary 
allocations  in  the  band  of  concern,  shall 
be  honored  in  any  planning  approach. 

Planning  Approaches.  The  USA 
believes  that  the  various  planning 
approaches  discussed  in  the  CPM 
Report  may  provide  a  useful  starting 
point  for  consideration  by  the 
Conference.  Howe\er.  such  approaches 
only  illustrate  some  planning  approach 
elements.  Flexibility  is  needed  to  select 
the  most  practical  elements  from  any  of 
these  or  other  methods  considered  by 
the  Conference  to  achieve  an  agreement 
on  any  selected  planning  approach. 

The  USA  proposes  that  any  planning 
approach  must; 

•  Be  capable  of  accommodating 
increased  demand  for  GSO/spectrum 
access,  by  means  of  progressive 
reduction  in  necessary  intersatellite 
spacing  and/or  progressive  increase  in 
the  frequency  reuse  potential  of 
individual  crbit  locations. 

•  Assure  that  existing  systems  will 
continue  to  be  accommodated  as  new 
systems  are  introduced  and  that  the 
burden  of  access  will  be  shared  among 
all  systems  o\  er  time. 

•  Provide  for  effective  technical  and 
operational  means  by  which  affected 
Administrations  may  resolve  potential 
interference  problems  between 
networks  on  a  timely  and  equitable 
basis.  The  means  provided  for  such 
conflict  resolution  should  recognize  the 
use  of  world,  regional,  subregional  or 
bilateral  forums,  as  appropriate. 

•  Include  only  realistic  requirements 
in  any  planning  approach. 

•  Be  responsive  to  the  complex, 
heterogeneous,  and  dynamic  nature  of 
existing  and  planned  fixed-satellite 
systems  at  reasonable  administrative 
costs. 

Guidelines.  The  USA  further  proposes 
that  the  guidelmes  for  the  associated 
regulatory  procedures  should  be 
developed  in  conjunction  with  any 
planning  approach  and  the  guidelines 
should  be  identified  in  sufficient  detail 
to  allow  specific  to  be  proposed  by 
Administrations  to  the  second  session  of 
the  Conference.  These  should  include  as 
a  minimum: 


•  Identification  of  proposed  networks, 
as  the  need  arises  for  them. 

•  Procedures  and  technical  guidelines 
for  the  resolution  by  the  affected 
Administrations,  of  potential  technical 
incompatibilities,  as  they  arise. 

•  Identification  of  the  steps  to  be 
taken  by  both  existing  operators  and 
new  network  operators  to  promote 
equitable  sharing  of  the  burden  of 
accommodation  of  new  networks. 

•  Accommodation  of  new  or  modified 
requirements. 

•  Procedures  to  assure  that  adequate 
technical  improvements  are  applied  to 
existing  and  new  systems  to  permit  an 
increasing  number  of  systems  to  be 
accommodated. 

•  Replacement  of  operational  space 
stations. 

•  A  simplified  means  for 
accommodating  new  or  modified  earth 
stations  and  services  within  a 
previously  coordinated  network. 

•  Notification,  examination,  and 
recording  of  frequency  assignments  in 
the  Master  Register, 

•  Modification  of  assignments. 

Agenda  Item  2.:  Guidelines,  as 
^  necessary,  for  regulatory  procedures 
pertaining  to  space  services  and 
frequency  bands  which  have  not  been 
identified  for  planning 

The  USA  proposes  that  the  existing 
articles  of  the  Radio  Regulations  should 
be  retained  for  such  services.  However, 
these  provisions  should  be  carefully 
reviewed  and  modified  in  accordance 
^vith  the  following  guidelines: 

•  Unnecessary  steps  should-be 
eliminated  to  make  the  procedures  as 
simple  as  possible. 

•  The  total  amount  of  time  needed  to 
complete  the  process  should  be  as  short 
as  possible. 

•  The  administrative  burden  on 
Administrations  and  on  the  Board 
should  be  as  small  as  practical. 

•  Guidelines  should  be  provided  on 
the  steps  to  be  followed  in  coordinating 
potential  interference  problems  to  insure 
that  the  burden  of  accommodating  new 
networks  is  equitably  shared  by  both 
existing  and  new  networks. 

•  The  actions  required  of 
Administrations  should  be  stated  as 
clearly  as  possible,  particularly  with 
respect  to  the  resolution  of  potential 
interference  conflicts. 

It  would  also  be  desirable  for  the 
CCIR  to  identify  means  and  methods  by 
which  the  large  number  of  coordinations 
required  under  the  curj-ent  Appendix  29 
procedure  could  be  materially  reduced, 
and  to  develop  guidelines  for  the 
successful  resolution  of  any  remaining 
cases  of  potential  interference. 


Agenda  Hem  2.5:  Other  possible 
approaches 

To  enable  the  Conference  to  consider 
the  widest  possible  range  of  views  of 
Administrations,  the  USA  proposes  that 
agenda  items  2.2  and  2.5.  both  of  which 
deal  with  planning  approaches,  be 
treated  concurrently  and  on  an  equal 
basis.  • 

Agenda  Item  3:  Feeder  link  planning  for 
Regions  1  and  3 

At  the  present  time,  the  USA  does  not 
intend  to  submit  proposals  relating  to 
this  agenda  item.  It  is  noted  that  the 
CPM  Report  contains  a  significant 
amount  of  information  on  this  subject, 
much  of  which  was  contributed  by  this 
Administration  based  on  our 
experiences  in  carrying  out  feeder  link 
planning  at  the  1983  Broadcasting- 
Satellite  Conference  for  Region  2. 

Agenda  Item  4:  Resolution  No.  505  of 
WARC-79 

This  agenda  item  referring  to 
Resolution  No.  505  of  VVARC-79 
provides  for  the  Conference  to  consider 
technical  parameters  and  characteristics 
relevant  to  the  introduction  of  a 
Broadcasting-Satellite  Service  (sound)  in 
the  frequency  range  500-2000  MHz. 

The  CPM  and  the  relevant  Study 
Groups  of  CCIR  ha\  e  studied  this  matter 
and  concluded  that  such  a  service  would 
likely  require  an  exclusive  allocation  for 
each  Region  or  area  of  coverage.  Taking 
into  account  the  previously  cites  studies, 
is  appears  that  no  spectrum  is  available 
in  the  range  500-2000  MHz.  Extensive 
operations  by  terrestrial  services  in 
these  bands  must  continue  to  be 
accommodated.  However,  such  service 
offers  benefits  to  some  countries  and  the 
USA  therefore  proposes  that  the 
Conference  direct  the  CCIR  continue 
studies  of  hearing  options  and  criteria  in 
the  expanded  frequency  range  including 
bands  below  500  MHz  and  above  2000 
MHz. 

Agenda  Item  5:  Actions  during  and  after 
the  first  session 

The  USA  does  not  intend  to  submit 
proposals  relating  to  this  item  in 
ad\  ance  of  the  first  session,  because 
action  on  the  \  arious  sub-items  of  this 
agenda  will  depend  greatly  on  the 
discussions  and  conclusions  of  the  first 
session. 

Agenda  Item  6:  Incorporation  of  the  1983 
RARC-SA  T-R2  Decisions  into  the 
Radio  Regulations 

The  Administration  of  Region  2 
participated  m  a  Regional  Conference 
for  the  Planning  of  the  Broadcasting- 
Satellite  Service.  Including  the 
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Associated  Keeilcr  Links.  whn:h  adoptod 
fin.il  acts.  Certain  rosulutions  and 
rccommondations  of  thai  Conft-n.-nce 
oulline  actions  to  he  taken  prior  lu  and 
dunns  U  AKC-ORB(l)  to  facilitate 
incorporation  of  the  relevant  decisions 
of  that  Conference  into  the  Radio 
RcKulations.  The  Plenipotentiary 
Conference. m  .\airo!)i,  19H2.  decided  m 
paragraph  2  i  of  its  adopted  Resolution 
1  that  the  in(  orporaJion  of  the  relevant 
decisions  of  RARC-SAT-R2  into  the 
Radio  Regulations  should  (le  included  on 
the  .Agenda  of  the  first  session  of  the 
Space  WARC  (i.e..  WARC-ORB|l||.  Rv 
resolution  of  the  Inter  American 
T*;lecommunica lions  Confi.Tence 
(CITEL),  members  of  that  Region  2 
organization  have  endorsed 
incorporation  of  the  relevant  decisiims 
of  the  19H:)  RARC-SAT-R2  into  the 
Radio  Regulations.  The  USA  supports 
this  endorsem.'nt  and  intends  to  further 
address  this  agenda  item  in  a  separate 
proposal. 

|I'R  Hoc  B.'Mi.'^HJ  Kili-ii  3- -•()-«.■;;  8:45  am| 
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ICC  Docket  No.  83-1 145;  FCC  85-1001 

Investigation  of  Access  and 
Divestiture  Related  Tariffs 


agency:  Federal  Communications 
Commission. 

action:  .Memorandum  opinion  and 

order. 


summary:  This  action  finds  that  the 
Special  Access  tariff  provisions  pending 
before  the  Commission  may  become 
effective  with  the  revisions  required  in 
the  Commissions  previous  Speciii/ 
Accf'ss  Striiitiirf  Ordrr  and  the  rate 
adjustments  required  in  this  order.  This 
.iction  addresses  the  cost-related  issues 
raised  by  the  pending  special  access 
tariffs.  Specifically,  this  action 
addres.ses  the  rate  levels  proposed,  the 
alloc.itions  between  rate  elements  and 
demand  projections.  This  action  also 
addresses  the  transition  proposed  in  the 
Nint'mhnr9  0nh>r.  49  FR  50457.  D(m:.  28. 
1984.  for  special  access  rates,  the  Docket 
No.  2(KW9  Settlement  Agreement  and  the 
petition  for  stay  o{  our  Xavfnihar  9 
Order  filed  by  the  Western  Union 
Telegraph  Compaiiv. 

This  action  \3  necessary  to  clarify  d 
number  of  cost-related  issues  which 
were  un,idilressed  in  the  Commission's 
previous  Spmiul  Access  Slnictun- 
On/rr. 

address:  Federal  Communications 
Commission.  Washington,  DC.  20554. 


FURTHER  INFORMATION  CONTACT: 

Regina  Keenev.  Tariff  Division.  202-632- 
6917.  I 

Memorandum  Opinion  and  Order 

In  the  M,itti;r  of  Invesiixalion  of  Access 
iind  Divestiture  Related  Tariffs  |CC  Docket 
.\i).  83-1145;  Phase  I  and  Phatje  IJ,  Part  1). 

Adopted:  March  1.  liWn. 

Released:  March  8.  19H."). 

B>  the  Commission:  Commissioners 
Dawson  and  Rivera  disjenting  in  part  and 
issuing  a  joint  statement  at  a  later  dale. 

I.  Introduction 

1.  In  the  February  19,  1985  Special 
Access  Order  in  this  proceeding.'  the 
Commission  addressed  the  non-cost 
issues  presented  by  the  special  access 
tariffs  tiled  on  December  3. 1984.  The 
Commission  concluded  in  that  order  that 
the  rate  structures  proposed  by  the  local 
exchange  carriers  in  their  special  aecess 
filings  were  generally  acceptable  but 
that  certain  modifications  to  the  tariffs 
were  necessary.  In  this  order,  we 
address  the  cost-related  issues  raised  by 
the  pending  special  access  tariffs. 
Specifically,  we  discuss  the  rate  levels 
proposed,  the  allocations  between  rate 
elements,  and  demand  projections.  Also 
addressed  in  this  order  are  the 
transition  proposed  in  the  November  9 
Ordi^r  for  special  access  rates,-  the 
Docket  .No.  20099  Settlement 
Agreement  'and  the  petition  for  stay  of 
our  November  9  Order  filed  by  the 
Western  Union  Telegraph  Company 
(Western  Union  or  WLI). 

2.  In  this  order,  we  find  that  certain 
adjustments  are  required  to  the  rates 
proposed  by  the  earners  if  the  rates  are 
to  be  allowed  to  become  effective 
without  further  investigation  and 
suspension.  These  indude  rate 
reductions  to  correct  overall  problems 
with  the  carriers'  projections  of  costs, 
corrections  to  the  cost  and  demand 
methodologies  of  certain  carriers,  and 
the  unbundling  of  certain  rate  elements 
to  allocate  costs  more  accurately. 

3.  Based  on  the  record  developed  as  a 
result  of  our  request  for  comments  in  the 
November  9  Order,  we  also  conclude 
that  prescription  of  the  proposed  phase- 
in  of  the  special  access  rates  for  other 
common  carriers  (OCCs)  is  warranted 
because  of  their  unique  circumstances 


'  Invpsligalion  of  Access  and  Divestiture  Ri-lalPtJ 
Tariffs.  CC  Dotkel  No.  B-l-lMa.  Phase  I  ,ind  Phase 
II.  Part  1.  FCC  85-70.  releasmi  Feb.  19.  19H.T 
\Fnbnmry  WOnitr). 

=  Investigation  of  Access  and  Divestiture  Related 
Tariffs.  CC  Docket  .NO.  83-114S.  Phase  I  and  Phase 
II.  Pali  1.  FCC  84-524.  r«lBas|id  Nov.  9.  ]9»4 
[Ndvemher  9  Order]. 

'Spp  American  Telephona  and  Telegraph 
Company.  47  FCC  2d  660  (1974).  52  FCC  2d  727 
(1975).  off d sub  now.  Carpertler  v.  FCC.  539  F.2d  242 
(DC.  Cir.  1976)  (20f»99  AgrtM«ient  or  Agreement). 


and  the  need  for  further  investigation  of 
the  proposed  rates.  There  are  still 
substantial  issues  as  to  the  correct, 
ultimate  rate  levels  for  special  access, 
despite  the  adjustments  we  have 
required  here.  Our  allowance  of  the 
revised  rates  is  accordingly  conditioned 
on  the  requirement  that  those  rates  earn 
overall  no  more  than  the  authorized  rate 
of  return.  This  approach  should 
adequately  protect  most  users.  The 
American  Telephone  and  Telegraph 
Company  (AT&Tl  will  not  experience 
major  overall  rate  changes,  nor  will 
most  of  its  customers,  who  will 
generally  benefit  from  offsetting 
reductions  in  long  haul  rates.  Customers 
can  also  be  protected  by  refunds  if  the 
rates  do  in  fact  earn  more  than  the 
allowable  return.  Some  customers 
requiring  particular  service 
configurations  may  confront 
significantly  revised  rates,  but  those 
revisions  should  reflect  reasonable 
changes  in  the  structure  and  the 
allocation  or  costs  to  rates.  OCCs,  on 
the  other  hand,  will  experience 
substantial  increases  which  will  not 
generally  be  offset  by  other  rate 
adjustments,  and  refunds  might  well  be 
too  late  to  remedy  the  potential  harm  to 
competition.  Those  increases  are  also  so 
abrupt  because  the  Bell  System  did  not 
revise  the  20099  Agreement  rates 
properly  to  reflect  costs  over  the  last  10 
years.  We  thus  conclude  that  a 
transition  limited  to  the  OCCs  is 
reasonable,  pending  further 
investigation,  and  that  the  amount  of 
any  possible  "shortfall"  should  not  be 
recovered  from  other  end  users  or 
carriers, 

4.  We  concluded  that  this  overall 
approach  and  result  are  reasonable  and 
in  the  public  interest.  Clearly,  none  of 
the  interested  parties  or  groups  will  be 
wholly  satisfied.  Exchange  carriers  will 
be  able  to  implement  special  access 
tariffs  with  rate  increases,  but,  in  some 
cases,  at  lower  rates  than  requested.  If 
the  transitional  OCC  rates  are  in  fact 
below  cost,  exchange  carriers  may  earn 
less  than  the  allowable  maximum  rate  of 
return.  The  OCCs  will  benefit  from  the 
phase-in,  but  will  nonetheless 
experience  major  rate  increases.  AT&T 
will  continue  to  pay  higher  rates  than 
the  OCCs,  but  this  will  be  brought  to  an 
end  within  a  fixed  period.  Customers 
will  experience  rate  adjustnrents  and 
some  increases,  but  these  increases  will 
be  lower  than  proposed,  will  be  partly 
offset  by  lower  long  haul  rates,  will  be 
likely  to  better  reflect  costs,  and  will  be 
subject  to  refunds  if  overstated. 

5.  We  will  investigate  further  the 
special  access  tariffs  and  rates.  As  was 
the  case  with  the  switched  access  tariffs 
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which  became  effective  in  May  1984.  we 
expect  to  monitor  the  results  of  these 
tariffs  and.  if  necessary,  will  require 
appropriate  adjustments  based  on 
information  that  will  be  acquired  from 
actual  experience.  1  o  protect  customers 
further,  we  require  that  the  carriers  keep 
accounts  of  the  special  access  charges 
to  permit  accurate  reTunds.  if  necessary. " 
Specific  accounts  of  non-recurring 
charges  are  also  required. 

II.  Cost  and  Cost  Allocation  Issues 

A.  Summary  of  Cost  Issues 

6.  In  the  November  9  Order,  we 
recommended  that  local  carriers  use  the 
March  1984  cost  support  information  as 
a  basis  for  their  December  filings,  with 
corrections  and  adjustments  to  reflect 
more  accurate  demand  figures  and 
various  Commission  requirements.  Most 
of  the  filings  adopted  this  suggestion, 
which  was  intended  to  narrow  the 
remaining  issues  to  achieve  workable 
tariffs. 

7.  We  have  reviewed  the  revised 
tariffs,  the  support  material,  and  the 
comments,  and  generally  conclude  that 
the  revised  tariffs  form  a  reasonable 
basis  for  implementing  special  access, 
subject  to  rate  reductions  in  the  case  of 
certain  carriers.  The  reasons  for  these 
reductions,  and  the  specific  calculations 
of  the  level  of  these  reductions,  are  fully 
explained  in  Appendix  A.  The  following 
discussion  summarizes  the  analysis  and 
required  reductions.  These  reductions 
are  based  on  three  factors. 

1.  Adjustment  for  Overstatement  of 
Budget  View 

8.  In  our  review  of  the  switched 
access  tariff  costs  and  rates  in  May 
1984,  we  concluded  that  the  National 
Exchange  Carrier  Association  (N'ECA] 
and  Bell  Operating  Company  (BOC) 
projections  of  growth  in  revenue 
requirement  were  overstated.  We 
accordingly  required  a  1.7  percent 
reduction  in  the  revenue  requirement 
used  to  calculate  switched  access  rates. 
In  the  A'oi-ember  9  Order,  we  declined  to 
require  a  similar  reduction  for  special 
access,  because  more  recent  actual 
operating  information  which  was 
becoming  available  might  indicate  that 
the  local  exchange  carrier  access 


'  As  discussed  infra,  because  some  aspects  of  the 
costs  are  still  under  investigation,  we  cannot  be 
certain  from  the  information  presently  before  us 
Itial  the  authorized  rale  of  return  will  not  be 
exceeded  by  some  carriers.  If  our  monitorinR  uf 
special  access  rates  reveals  that  the  authorized  rale 
of  return  has  been  exceeded  or  that  the  rales  or  rale 
structures  are  otherwise  unreasonable,  or  that  Ihe 
rales  or  rate  structures  are  otherwise  unreusonalilc. 
our  accounting  order  gives  us  the  ability  lo  order 
adjustments  as  required  so  that  no  customer  is 
paying  more  than  reasonable  rates. 


revenue  requirements  are  higher  than 
the  estimates  used  by  the  carriers  in  the 
March  filings.  However,  the  Common 
Carrier  Bureau  recently  reviewed  actual 
operating  results  in  connection  with  a 
proposal  by  NECA  to  increase  switched 
access  rates,  which  was  allowed  in 
part.^That  analysis  indicates  that  the 
special  access  revenue  requirements  of 
NECA  and  the  BOCs  were  probably 
overstated  by  about  4  percent.  We 
concluded  that  this  more  recent 
information  indicates  that  the  revenue 
requirements  claimed  by  the  BOCs  in 
their  March  1984  filings  for  special 
access  are  overstated. 

2.  Allocation  Adjustments  To  Reflect 
Revised  Demand  Figures 

9.  In  the  November  9  Order,  we 
directed  carriers  to  examine  and  correct 
their  estimates  of  special  access 
demand,  which  contained  serious  errors. 
The  carriers  have  done  this,  and  the 
revised  demand  estimates  are  often  both 
radically  different  from  those  used  in  the 
March  filings  and.  we  believe, 
significantly  improved.  Although  some 
questions  remain,  the  corrected  demand 
estimates  appear  to  be  acceptable 
pending  further  investigation  and 
monitoring.  However,  some  carriers 
have  proposed  to  increase  special 
access  rates  because  they  used  both  the 
old  and  the  new  demand  figures  at 
different  stages  of  the  rate  calculation 
process.  The  result  of  this  mismatch  is  to 
overstate  rates  in  cases  where  the 
carrier  used  a  relatively  high  demand 
figure  to  determine  the  costs  that  the 
special  access  rates  should  recover,  and 
a  lower  demand  figure  to  divide  those 
costs  in  order  to  calculate  a  rate.  We 
have  examined  the  carriers'  filings  to 
calculate  specific  factors  necessary  to 
eliminate  this  disparity. 

3.  Demand  Response 

10.  Some  carriers  propose  to  increase 
their  rates  by  1  to  6  percent  because 
they  project  that  the  proposed  rate 
increases  will  reduce  private  line 
demand.  The  propriety  and  accuracy  of 
these  adjustments  are,  however, 
unsupported  and  based  on  false  or 
questionable  assumptions.  The  carriers 
do  not.  for  example  include  the  effects 
of  the  proposed  transition  plan  for  OCCs 
which  we  discuss  more  fully  later  in  this 
order.  The  elasticity  figures  used  by  the 
carriers  are  not  explained  or  supported, 
and  are  calculated  for  a  one-year  period 
although  these  rates  are  likely  to  be  in 
effect  for  a  much  briefer  period.  In  view 
of  the  volatility  of  private  line  demand, 
these  proposed  adjustments  to  expected 
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demand  are  highly  speculative.  They 
also  appear  to  be  within  the  margin  of 
error  in  the  original  estimates.  For  these 
reasons,  we  conclude  that  those  carriers 
who  proposed  a  demand  response 
adjustment  should  remo\e  it. 
n.  We  have  calculated  rate 
adjustment  factors  for  recurring  and 
nonrecurring  charges  which  should 
fairly  implement  these  necessary 
.  adjustments  for  NECA  and  the  various 
BOCs.  As  detailed  in  Appendix  A,  the 
overall  result  is  to  leave  many  of  the 
carriers'  rates  unchanged,  including 
those  of  NEC-^.  Other  carriers,  we 
believe,  should  reduce  their  special 
access  rates  by  amounts  ranging  from  1 
to  29  percent.  The  mechanism  for 
implementing  these  reductions  is  set  out 
in  the  conclusion  of  this  order. 

B.  Cost  Allocation  Issues 

12.  In  Appendix  B.  we  discuss  a 
number  of  issues  raised  in  the  comments 
relating  to  the  allocation  of  costs  to 
particular  rate  elements.  These  issues  do 
not  concern  the  level  of  the  costs  or  the 
right  of  the  local  carrier  to  recover  the 
costs  in  its  special  access  rates,  but  only 
whether  the  assignment  of  these  costs  to 
particular  rate  elements  fairly  recovers 
those  costs  from  the  customers  on 
whose  behalf  they  are  incurred.  In 
particular,  commenters  urge  that  the 
Channel  Termination  (CT)  element, 
which  reflects  the  cost  of  local  loops- 
from  the  customer  to  the  local  office,  is 
improperly  assigned  costs  for 
interexchange  plant,  and  that  the  CT 
element  thus  spreads  to  all  customers 
costs  which  apply  only  to  certain 
customers.  For  example.  Western  Union 
argues  that  a  large  part  of  the  CT  rate 
recovers  inside  wiring  costs,  but  that 
carriers  generally  provide  their  own 
inside  wiring  at  their  offices. 
Commenters  also  disagree  on  the 
allocation  of  costs  between  2-  and  4- 
wire  circuits,  which  under  NECA's  filing 
results  in  4-wire  rates  that  are  23  to  29 
percent  higher  than  2-wire.  Some  argue 
that  4-wire  should  be  allocated  twice  the 
cost;  others  request  that  we  prescribe  no 
more  than  a  10  percent  rate  difference. 

13,  As  we  discuss  more  fully  in 
Appendix  B,  we  believe  that  some 
reallocations  to  assign  costs  more 
accurately  are  warranted.  Interexchange 
carriers  and  end  users  who  do  not 
obtain  inside  wiring  from  the  local     ' 
carrier  should  not  be  required  to  pay  the 
same  rate  as  those  who  do.  We  believe 
that  carriers  should  remove  inside 
wiring  costs  from  the  CT  element  and 
recover  it  by  a  separate  rate  element. 
Certain  adjustments  to  target  rates  more 
precisely  also  are  indicated.  With 
respect  to  other  issues,  further 
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exjimination  is  necess:ir\    but  the 
proposed  nllocations  do  not.  upon 
present  information,  appear 
unreason, it)l(>.  The  alUication  of  costs  to 
2-  and  4-wire  circuits  is  one  example.  It 
is  not  r.lear  what  the  ai.tuai  cost 
relationship  is  between  these  channels, 
or  whether  Ihis  differs  from  the 
prosposed  rate  relationship.  We  have 
questions,  but  reach  no  present 
conclusions  on  other  allocation  issues, 
as  discussed  in  .Appendix  B.  We  will 
examine  them  further  in  our  outstanding 
investigation 

C.  Independent  Telephone  Companies 

14.  Our  r"view  of  the  costs  and  rates 
was  directed,  as  a  first  priority,  toward 
NECA  and  the  BOCs.  which  provide  the 
great  majority  of  channels  and  present 
more  difficult  problems  because  of  the 
Bell  Svstem  divestiture.  Although  rate 
structure  r:hani'es  (simil.ir  to  those  made 
by  the  BOCs)  prevent  easy  comp.irison 
of  the  Dec(?mber  rates  with  the  rates 
proposed  m  March,  the  proposed  price 
of  fully  configured  circuits  of  non-\ECA 
m.ijor  independents  (;.p  ,  GTE,  United, 
Centel)  are  g«'nerall\  at  or  btjlow  the 
prices  proposed  in  March.  Review  of  the 
carriers'  cost  support  material  reveals 
no  substantial  spec  ific  defects,  with  one 
possible  exception  discussed  below. 
Further  review  and  investigation  of  the 
underlying  data,  however,  is  necessary." 
To  the  extent  thai  further  investigation 
reveals  that  rales  are  defective,  the 
accounting  order  we  are  imposing  herein 
should  protect  customers. 

13.  Review  of  the  GTE  and  United  cost 
support  material  reveals,  however,  that 
the  Miirch  rate  development  process 
allocated  all  message  station  equipment 
costs  to  swit(.hed  access,  contrary  to 
Section  69.303  of  the  Commissions 
Rules.  47  CFR  69  303.  GTE  and  United 
claim  that  the  rate  development  process 
used  to  determine  proposed  rates 
rectifies  this  error  and  correctly 
allocates  message  station  equipmeni 
costs  to  the  special  access  element  in 
accordance  with  \he  Xavfmbcr 9  Ordrr. 
paras.  69-^3.  G  IT!  ,ind  United  do  not 
indicate,  however,  whether  the  message 
station  equipment  costs  previously 
misalloc.ited  to  the  common  line 
element  have  been  used  in  the 
computation  of  common  line  net 
balances  from  NEC.A.  in  NFG.A's 
olculation  of  Ihe  common  line  rate  of 
return,  or  in  Ihe  actuals  that  NECA 
submitted  in  support  of  its  switched 
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access  rate  revision  filing.'  Although  the 
misallocated  message  station  equipmeni 
costs  are  small  in  comparison  with  the 
total  common  line  revenue 
requirement,*  it  is  possible  that  removal 
of  misallocated  costs  from  Ihe 
computations  underlying  the  Bureau's 
adoption  of  S.0543/MaU  as  the  current 
carrier  common  line  (CCL)  rate  might 
necessitate  a  slight  reduction  in  the  CCL 
rate.  Therefore,  we  require  NECA  to 
determine  the  amount  of  message 
station  equipment  costs  misallocated  by 
the  independent  telephone  companies. 

III.  Non-Recurring  Charges 

16.  The  pendfng  tariffs  propose  to 
assess  the  existing  non-recurring 
charges  (NRCs),  but  to  apply  them  per 
termination  rather  than  per  circuit.  The 
effect  of  Ihis  change  is  to  double  the 
current  level  of  the  NRC  for  a  typical 
circuit  with  one  termination  at  either 
end.  The  commenters  argue  that  the 
local  exchange  carriers  (LECs)  have  not 
justified  this  proposal.  MCI  comments  at 
31-32;  WU  comments  at  67-68:  TRT 
comments  at  13. 

17.  In  reply,  the  exchange  carriers 
state  that  these  parties  overlook  the  fact 
that  an  exchange  carrier  must  install  a 
special  access  circuit  at  each  customer 
premises.  For  each  circuit,  there  are  two 
customer  premises  and.  accordingly,  two 
installation  charges  would  apply.  NECA 
reply  at  14;  see  also  Pacific  Belfreply  at 
2-7;  Bell  Atlantic  reply  at  15. 

18.  Although  some  rates  in  Ihe  special 
access  tariffs  are  so  questionable  and 
apparently  excessive  that  we  would 
suspend  them,  if  they  are  not  revised, 
we  conclude  that  this  is  not  the  case  for 
the  NRCs.  Because  of  the  lack  of  cost 
support  for  these  propased  rate  levels, 
we  believe  that  an  investigation  is 
required,  yet  we  are  well  aware  that 
NRCs  traditionally  have  not  recovered 
the  actual  costs  involved  in  processing 
customer  orders,  initiating  service,  and 
eventually  terminating  that  service.  The 
mismatch  between  these  costs  and 
NRCs  is  likely  to  be  particularly  large 
for  the  current  NRCs,  which  are  taken 
from  OCC  facility  tariffs  that  inlplement 
the  20099  Agreement.  Those  rates  have 
remained  unchanged  for  over  10  years, 
despite  the  fact  that  these  costs  are 
likely  to  have  increased  substantially. 
Because  the  proposed  NRCs  are  likely  to 
recover  more  fairly  costs  which  would 


'  N'.ilional  Exchange  Carrier  Association.  Inc.. 
Transniillal  No.  23.  FCC  1990.  released  |anuary  17, 
1H85.  The  |anuar>'  17  Order  permitted  NECA  to 
increase  Ihe  earner  common  line  rale  from  S.0524 
per  minute  of  use  (MOU|  ol  S.0543/MOU. 

*  We  estimate  that  Ihe  misallocated  costs  are  less 
than  SIO  million  on  an  annual  basis;  Ihe  total 
revenue  to  be  recovered  by  the  carrier  common  line 
char!;e  is  approximately  Se.2  pillion. 


otherwise  be  spread  into  montly  r.itcs. 
we  therefore  are  not  inclined  to  suspend 
them  and  either  require  carriers  to  not 
recover  these  costs  or  require  them  to 
increase  their  recurring  charges. 
Although  we  are  troubled  by  the  lack  of 
specific  support  for  those  rates,  we 
believe  that  further  investigation  and 
close  scrutiny  of  the  actual  costs 
coupled  with  a  separate  accounting 
order  expressly  for  NRCs  should  result 
in  reasonable  charges  while  protecting 
users  in  the  event  any  of  these  charges 
do  prove  to  be  excessive, 

IV.  Rate  Variations 

19.  In  challenging  the  special  access 
rales,  Ihe  commenters  point  not  only  to 
rate  increases,  but  also  to  variations  in 
the  proposed  rates.  The  variations,  they 
argue,  draw  into  question  the 
reasonableness  of,  and  justification  for. 
the  rates.  ARINC  comments  at  11-12. 
Tables  1  and  2:  Networks  comments  at 
45-49;  Joint  Parties  coments.  Appendix  1 
at  2-6;  GTE  Sprint  comments  at  23-27. 
Table  3.  Figure  1;  IDCMA  comments  at 
4-8:  Lexitel  comments  at  5-10, 
Attachments  1  and  2;  MCI  comments  at 
4,  18-19,  Tables  4  and  5;  SATNET 
comments  at  14-16,  Tables  1  and  2:  TBS 
comments  at  13:  Western  Union 
comments  at  20-23:  Group  W  comments 
at  7.  ARINC  and  SATNET.  for  example, 
contend  that  the  BOC  rates  vary  by 
more  than  250  percent  from  NECA's 
rates  and  more  than  700  percent  from 
each  other.  Lexitel  urges  that  Ohio  Bell's 
proposed  rates  deserve  "especially  close 
scrutiny"  because  they  are  higher  than 
the  previously  proposed  rates  and  very 
greatly  from  those  of  other  Ameritech 
companies.  Lexitel  comments  at  5. 
IDCMA  focuses  on  that  rates  proposed 
by  NECA  and  Ihe  BOCs  for  1.544  Mops 
services  and  urgues  thai  the  wide 
variations  strongly  suggest  that  the  rates 
are  not  based  on  cost. 

20.  In  response  to  the  commenters.  the 
local  exchange  carriers  argue  that 
variations  between  Ihe  filed  rales  do  not 
render  the  rates  unreasonable.  They 
contend  that  if  special  access  services 
are  to  be  based  on  the  costs  of 
individual  exchange  companies,  then 
variations  are  inenvitabie.  See.  e.g.. 
Ameritech  reply  at  22;  Mountain  States 
reply  at  21.  "Different  facilities, 
technologies,  and  configurations  can  be 
used  to  provide  the  service  in  different 
states,"  the  exchange  carriers  assert. 

First,  underlying  cost  factors  are  magnified, 
not  mitigated,  by  the  use  of  embnddrd  unit 
cost  methodology.  For  example,  the  costs  of 
facilities  performing  the  same  function  can 
vary  significantly,  depending  on  Ihe  price  in 
the  year  of  purchase,  depreciation  and  the 
available  technology  at  the  time  of 
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c.onslruclion  [e.fi..  analog  carrier  versus 
optical  fiber) ....  Second,  demand  lor  total 
telephone  service  also  gives  ri.se  to  vastly 
(liff(!rent  economies  of  scale. 

Amcritech  reply  al  23.  Another 
justification  advanced  is  that  the 
comparisions  made  by  the  commentors 
are  unfair  because  they  frequently 
compare  the  rates  of  very  different 
jurisdictions,  such  as  Washington.  D.C. 
and  Nebraska.  Id.  at  24;  Mountain  States 
reply  at  21.  In  their  nearly  identical 
pleadings,  NECA.  Bell  Atlantic,  and 
Pacific  Dell  also  respond  that  rate 
variation  is  not  unique  to  special  access, 
and  that: 

|S|ubstantial  rate  variation  exists  in  the 
OCC  facilities  tariffs  and  the  intrastate 
private  line  tariffs — the  very  tariffs  which  the 
parlies  have  compared  to  special  access  in  an 
attempt  to  show  that  the  special  access  rates 
are  unreasonable.  Moreover,  the  rate 
variation  in  these  other  tariffs  far  exceeds  the 
rate  variation  among  special  access  rates. 

NECA  reply  at  35-36. 

21.  The  problem  of  rate  disparity  was 
also  present  in  the  last  two  sets  of 
special  access  tariffs.  See  February  17 
Order  at  para.  45;  November  9  Order  at 
paras.  57-62.  In  the  Novombor9  Order. 
we  required  exchange  carriers  that  had  , 
proposed  exceptionally  high  or  low  rates 
to  review  carefully  their  rate 
development  studies  and  correct  any 
defective  studies  or  estimates. 
November  9  Order  at  para.  62. 
Apparently,  on'v  three  of  the  non-NECA 
BOCs— Illinois  E3ell.  Wisonsin  Bell,  and 
Northwestern  Bell  (Minnesota) — 
believed  it  necessary  to  make  such  rate 
adjustments.  Ameritech  reply,  however, 
gives  us  a  disturbing  insight  into  the 
adjustments  some  carriers  apparently 
have  made.  In  responding  to  IDCAM's   , 
criticism  of  rate  disparities  among  the 
exchange  carriers  for  1.544  M(ips  or  DS- 
1  service,  Ameritech  in  effect  concedes 
that  the  rates  relect  factors  other  than 
costs.  Ameritech  states  that  "(sjome 
companies  have  to  price  their  DS-1 
service  at  higher  levels  in  order  to 
minimize  uneconomic  migration,  while 
other  companies  can  accomplish  \hv. 
same  goal  at  lower  rate  levels." 
Ameritech  reply  at  26.  In  order  to  avoid 
"ineffecient  migration  of  customers  to 
DS-1,  the  Ameritech  Operating 
Companies  have  priced  the  service  to 
reserve  its  use  for  those  customers 
whose  needs  most  suit  its  multi-circuit 
functions."  Id.  at  25. 

22.  We  remain  concerned  that  the 
wide  varitialions  in  some  rates  may 
indicate  that  individual  rates  fail  to 
reflect  the  costs  of  efficient  operation. 
However,  the  variable  factors  affecting 
costs  pointed  out  by  the  reply  comments 
are  genuine  and  we  have  no  clear  basis 
for  singling  out  specific  rates  at  this 


time.  Further  monitoring  and 
investigation  are  necessary,  subject  to 
our  accounting  order.  Particular  scrutiny 
of  the  1.544  Mbps  and  DS-1  rates  is 
warranted  in  view  of  the  strategic 
pricing  policy  apparently  underlying 
those  rates.  We  also  note  that  a 
comparison  of  the  rate  adjustment 
factors  with  the  range  of  filed  rates 
indicates  that  application  of  those 
factors  will  reduce  some  of  the 
extremely  high«tes  ^  and  narrow  the 
variance  considerably,  although  we 
have  not  adjusted  any  rate  simply 
because  it  was  higher  than  the  rates  for 
other  companies. 

V".  Video  Service 

23.  In  the  February  19  Order,  the 
Coftimission  reached  three  findings  with 
respect  to  video  services.  First,  we 
found  that  although  applying  the  general 
rate  structure  to  video  service  does  not 
appear  unreasonable,  the  record  does 
raise  a  factual  question  regarding  the 
routing  of  video  services  which  warrants 
further  investigation  of  whether  a 
different  rate  structure  might  be 
preferable.  Second,  we  found  that  the 
rate  structure  should  continue  the 
current  practice  of  "topping"  part-time 
rates  at  the  monthly  rate,  but  may  be 
modified  such  that  additional  days  of 
use  may  be  priced  at  V.Toth  of  the 
monthly  rate.  Finally,  we  decided, 
pending  investigation,  to  partially 
suspend  for  the  five-month  statutory 
period  video  rate  increases  reflecting 
half  of  the  total  revenue  requirement 
associated  with  unused  polyethelene 
shielded  video  (PSV)  cable  pairs. 

24.  It  is  this  latter  finding  which  bears 
on  the  present  order.  The  basis  for  this 
partial  suspension  under  Section  204(a) 
of  the  Act,  47  U.S.C.  204ta).  was  that 
carriers  have  generally  made  no 
apparent  effort  to  find  alternative  uses 
for  PSV  facilities,  an  effect  for  which  our 
prior  full  allowance  of  this  investment 
might  be  responsible  in  part.  We  noted 
that  there  is  a  disincentive  to  develop 
new  uses  since  video  transmission  is  a 
relatively  inelastic  service  and  the 
carriers  may  be  able  to  recover  the 
revenue  requirement  associated  with 
this  investment  entirely  from  the  video 
service  category  without  the  effort 
involved  in  developing  new.  economical 
uses.  In  light  of  the  apparent  potential 
for  applying  PSV  facilities  to  other  high 
capacity  services,  we  concluded  that  it 
would  be  unfair  to  allow  carriers  to 
continue  loading  this  entire 


investment  '"  in  unused  facilities  mlu 
the  television  rate  base.  On  the  other 
hand,  we  concluded  that  only  a  partial 
suspension  was  warranted  because  PSV 
cable  pairs  were  originally  included  in 
composite  cables  solely  to  serve  video 
users  and  those  users  have  benefitted 
from  this  practice.  Under  these 
circumstances,  a  partial  allowance  of  30 
percent  seemed  a  reasonable  interim 
approach  to  correct  the  aforementioned 
regulatory  disincentive.  If  warranted 
after  a  further  investigation,  we  will 
determine  a  more  accurate  allocation  of 
PSV  investment. 

25.  Carriers  are.  therefore,  required  to 
refile  these  rates  to  reflect  the  removal 
of  revenue  requirement  associated  with 
half  their  investment  in  unassigned  PSV 
facilities."  The  revised  rates,  however, 
should  not  be  lower  than  the  rates  that 
are  presently  being  charged  for  local 
channel  service.  In  any  case  where  this 
would  occur,  the  carrier  should 
demonstrate  this  and  file  its  existing 
local  channel  rates;  it  may  also  revise 
the  present  provisions  for  "topping" 
part-time  rates  as  discussed  above.  In 
making  this  filing,  carriers  must  show, 
with  reference  to  their  earlier  filings,  the 
process  by  which  these  rates  are  being 
adjusted. '- 

26.  We  recognize,  however,  that  it 
may  be  difficult  for  carriers  to  calculate 
the  proper  adjustment  in  the  brief  time 
allowed,  particularly  if  they  do  not 
maintain  circuit  inventories  and 
accounts  in  the  same  manner  as 
reported  by  NECA.  or  otherwise  cannot 
readily  calculate  the  revenue 
requirements  associated  with  unused 
PSV  facilities.  For  these  reasons,  we  will 
allow  carriers  to  recalculate  their  rates 
using  an  average  adjustment  factor  in 
lieu  of  filing  new.  full,  cost  support  for 
carrier-specific  adjustments.  NECA. 
which  currently  encompasses  about  half 
of  the  total  industry  for  this  service, 
should  be  a  reasonable  surrogate  for 
estimating  the  correct  adjustment  for  the 
remainder.  Non-NECA  customers  who 
choose  this  approach  should  reduce 
their  local  video  rates  by  the  same 
proportion  as  NECA.  i.e..  by  the  ratio  of 


"  For  example.  Itie  Ohio  Bell  rales  whicli  were 
chullcnged  by  Lexilel  as  particularly  exci-ssive 
would  l)c  reduced  by  ZTi  ptTCenl  if  the  curriiT  w  ishps 
!■>  avoid  suspension 


'°  For  NECA.  this  amount  is  approximately  S42 

million. 

' '  Investment  ullucutcd  In  land,  buildings,  and 
miscellaneous  items  associated  with  these  facililies 
as  well  as  related  operation  and  maintenance  f 

expenses,  must  be  changed  accordinfily  to  reflect       \ 
this  partial  suspension. 

'-  Demand  estimates  should  not  be  revised  in 
making  these  adiustments  As  noted  previously, 
television  is  a  relatively  inelastic  service,  so  the 
elfcr!  should  be  slight.  Recalculations  of  demand 
would  also  present  complicated  issues  which 
probably  could  not  be  adequately  addressed  to 
allow  the  revised  tariffs  lo  become  effective 
promptly. 
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the  amount  of  revenue  requirement 
suspended  for  NECA  to  the  totn!  NECA 
local  video  revenue  requirement.  This 
adjustment,  both  the  .\ECA  and  other 
filing  c.'irriers,  should  be  applied  to  the 
video  rates  prior  to.  and  independent  of. 
any  other  rate  adjustments  required  by 
this  order  unless,  as  discussed  in  the 
preceding  paragraph,  it  would  result  in  a 
rate  reduction. 

VI.  Transition  to  Special  Access  Tariff 
Rates 

27.  As  we  noted  in  the  November  9 
Order,  the  C()ir:;iiss;on  is  faced  with  the 
difficult  task  of  implementing  just  and 
reasonable  cost-based  tariff  rates  for 
special  access  sevices  without  causing 
unjustifiable  "rate  shock."  November  ff 
Order  a\  para.  84.  Although  some 
questions  regarding  the  cost  support  still 
remain  and  will  be  subject  to  further 
investigation,  it  is  clear  that  cost-based 
special  access  tariff  rates  will  be 
substantially  higher  than  the  rates 
currently  paid  by  the  OCCs  pursuant  to 
the  20099  Agreement. 

28.  The  Commission  proposed  a 
phase-in  of  special  access  rates  in  its 
November  9  Order  \o  mitigate  the  "rate 
shock"  anticipated  by  a  sudden  shift 
fiom  OCC  rates  held  artificially  low  by 
the  Bell  Operating  Companies'  failure  to 
revise  them  in  conformity  with  the  20099 
Agreement.  The  Commission's  proposal, 
which  was  similar  to  one  advanced  by 
the  Amcritech  Operating  Companies.'^ 
would  require  OCCs  to  pay  ,50  percent  of 
the  effective  special  access  tariff  rates 
for  the  first  six  months  the  tariffs  were 

in  effect.  OCCs  would  then  pay  75 
percent  of  the  tariff  rates  for  the  next  six 
months.  Subsequently,  after  special 
access  tariffs  had  been  in  effect  for  one 
year,  the  OCCs  would  pay  the  full  tariff 
rate.  The  transitional  rates  would  apply 
only  to  OCC  circuit's  activated  on  or 
before  November  8.  1984.  The 
Commission  required,  as  an  initial 
transitional  measure,  that  the  rates  paid 
by  OCCs  for  special  access  increase  by 
20  percent  over  the  Agreement  rates. 
Thus,  as  required  by  the  November  9 
Order,  those  OCCs  are  currently  paying 
20  percent  over  the  20099  Agreement 
rates  and  w  ill  continue  to  pay  those 
rates  until  the  special  access  tariffs 
become  effective.  The  Commission 
proposed,  rather  than  required,  the 
second  and  third  transitional  steps, 
pursuant  to  which  the  OCCs  would  pay 
50  and  75  percent  of  the  effective  tariff 
rates,  respectively.  The  Commission 
directed  the  exchange  carriers  to  file 
transition  plans  reflecting  the  proposal 
under  consideration  and  also  asked 


interested  parties  to  comment  on  the 
phase-in.  November  9  Order  at  para.  97. 

29.  In  response  to  the  Commission's 
directions,  most  of  the  exchange  carriers 
filed  transition  plans  as  part  of  the 
Descriptions  and  Justifications  (D&Js) 
accompanying  the  December  3,  1984 
special  access  tariff  filings.  See.  e.g.. 
NECA  D&J  Vol.  I.  Section  5.  NE'.CA 
states  that  if  the  Commission  adopts  a 
phase-in  for  OCCs  (which  it  argues  is 
unnecessary),  '*  the  transition  plan  could 
be  implemented  by  a  tariff  supplement. 
NECA  and  most  of  the  exchange  carriers 
propose  to  mark-up  the  full  cost  rates 
during  the  transition,  allegedly  to  ensure 
that  the  exchange  carriers  recover  their 
special  access  revenue  requirements 
during  that  period.  .NECA  proposes  a 
14.7  percent  markup  over  full  cost  rales 
while  the  OCC  discounted  rate  is  50 
percent  of  full  tariff  rates,  and  a  6.8 
percent  m.arkup  while  the  OCC 
discounted  rate  is  75  percent  of  full  tariff 
rates.'* 

30.  The  proposed  transition  for  OCCs 
has  promoted  considerable  comment  by 
interested  parties.  As  an  initial  matter, 
the  local  exchange  carriers.  AT&T  and 
RCI  Corporation  (RCI)  oppose  the 
phase-in.  NECA  argues  that  "the  OCC 
facility  rates  have  been  in  transition  for 
nine  years"  and  that  "the  Docket  No. 
20099  rates  are  obsolete."  NECA  D&J 
Vol.  I  at  5-1;  see  also.  e.g..  C&P  D&J  Vol. 
1  at  5-1;  Bell  of  Pennsylvania  and 
Diamond  State  D&J  Vol.  I  at  5-1.  RCI 
contends  that  the  transition  plan 
"unlawfully  discriminates  against  new 
entrants  into  the  interestate  long 
distance  market,  such  as  RCI,  as  well  as 
potential  entrants."  RCI  reply  at  4.  In  its 
comments  on  the  special  access  tariffs, 
AT&T  argues  that  the  proposed  phase-in 
is  unlawfully  discriminatory  and 
unnecessary.  AT&T  contends  that  the 
immediate  imposition  of  cost-based 
rates  would  neither  surprise  the  OCCs 
nor  cause  "rate  shock"  because  "the 
OCCs  have  known  for  nearly  a  decade 
that  their  Docket  No.  20099  rates  were 
unduly  preferential  and  would  have  to 
be  increased."  AT&T  comments  at  19. 

31.  In  contrast,  other  commenters 
argue  that  an  OCC  transition  is  not  only 
necessary,  but  that  the  phase-in 
proposed  by  the  Commission  does  not 
go  far  enough  to  protect  against  rate 
shock.  In  seeking  a  longer  transition, 
several  commenters  point  to  large  rate 
increases  proposed  under  the  exchange 


"S.P  Ameriter:h  Pelilion  To  Exptidil  Transiti.m  to 
Sppclal  Access  Rdles.  filed  AukusI  a  19H4. 


"NECA  D&l  Vol.  I  at  5-1  to  5-2.  NECA  sugjjPsts 
lh.il  If  the  proposed  transition  plan  is  adopted,  the 
75  pprceni  transition  rale  mi^i  be  impjemeiiled  on 
June  1,  19H5.  rather  than  six  months  after  (he  tariffs 
become  effective,  to  "bring  the  change  in  special 
access  transition  rales  into  synchronization  with 
changes  in  all  other  access  rales."  Id.  at  5-3  n.  3. 

'^NECA  DS|  Vol.  I  at  5-3  to  5-«  and  Fig.  5-1. 


carriers'  special  access  tariffs.  MCI 
notes  that  NECA's  forcasted  rate 
increase  for  OCCs  is  160  percent.  (On 
the  other  hand,  according  to  NECA, 
AT&T  would  incur  a  5  percent  reduction 
in  special  access  charges.)  MCI 
comments  at  50;  NECA  D&J  Vol.  II,  Book 
2  at  9-2.  The  Joint  Parties  contend  that 
the  proposed  special  access  tariffs 
would  double  and  triple  the  monthly 
recurring  charges  for  essential  local 
distribution  facilities,  such  as  4-wire 
voice  grade  services.  Joint  Parties 
comments  Appendix  5  at  1.  GTE  Sprint 
calculates  that  its  rates  would  quadruple 
and  asserts  that  a  longer  transition 
period  is  needed.  GTE  Sprint  comments 
at  37;  see  also  TRT  comments  at  15-16. 
Moreover,  GTE  Sprint  and  others 
maintain  that  no  transition  plan  can  be 
implemented  prior  to  the  establishment 
of  lawful  rates  or  the  conclusion  of  the 
Commission's  investigation  of  the 
special  access  tariffs.  GTE  Sprint 
comments  at  36;  Western  Union 
comments  at  69-70;  Joint  Parties 
comments.  Appendix  5  at  4  n.l. 

32,  The  phase-in  for  the  OCCs  was  set 
for  comment  as  a  potentially  useful 
approach  to  a  difficult  problem.  It 
seemed  to  strike  a  reasonable  balance 
among  various  private  interests  in  a  way 
which  appeared  to  serve  the  public 
interest  under  the  particular 
circumstances  before  us.  The  effect  of 
the  realignment  and  restructuring  of 
local  and  long  haul  private  line  rates 
occasioned  by  the  break-up  AT&T  and 
the  filing  of  access  tariffs,  combined 
with  the  carriers'  proposals  to  bring 
rates  up  to  the  authorized  rate  of  return, 
would  result  in  substantial  rate  changes 
for  many  customers.  The  magnitude  of 
the  change  depends  upon  each 
customer's  particular  use  of  facilities 
and  functions,  but  for  most  customers 
the  realignments  of  rates  and  the 
restructuring  of  the  offerings  should, 
overall,  substantially  offset  one  another. 
Although  an  increase  in  one  rate 
element,  such  as  a  local  access  line, 
might  appear  burdensome,  that  line  will 
typically  be  part  of  an  end-to-end 
channel  or  network.  The  price  of  that 
overall  facility  is  the  important 
consideration  for  the  customer,  and  that 
total  price  will  generally  reflec'  'he 
smaller  rate  changes  and  offsetting 
reductions  in  other  elements.  Because 
we  believe  the  proposed  structure  more 
fairiy  assesses  costs  to  rates,  thes 
overall  rates  should  also  lead  to  more 
effecient  use  as  customers  respond  to 
these  price  signals.  To  the  extent  that 
the  rates,  which  remain  questionable, 
prove  upn  investigation  to  be  too  high, 
refunds  based  upon  our  accounting 
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order  should  be  a  fair  and  adequate 
remedy. 

33.  The  OCCs  stand  in  a  different 
posture  in  a  number  of  ways.  They  have 
been  paying  the  lower,  differently- 
structured  20099  Agreement  rates  for 
over  a  decade  and  have  planned  their 
networks  and  services  to  end  users  on 
this  basis.  The  rate  impact  on  an 
immediate  increase  in  those  rates  would 
be  much  greater.  To  the  extent  the 
OCCS  provide  their  own  interexchange 
facilities,  that  impact  would  also  not  be 
offset  by  the  expected  lower  AT&T  long 
haul  rates.  Those  rates  in  fact  would 
increase  the  pressures  on  the  OCCs  in 
attempting  to  compete  with  AT&T. 
Potentially,  if  the  proposed  rates  prove 
to  be  too  high,  it  is  possible  that  some 
OCCs  could  be  seriously  harmed  before 
revisions  and  refunds  could  be  made. 
This  short-term  harm  might  thus  reduce 
possible  competition  in  private  line 
services  in  the  longer  run.  Moreo\  er, 
because  of  the  level  of  competition 
among  the  OCCs,  we  expect  that  any 
actual  benefit  to  them  from  the  phase-in 
will  in  fact  be  flowed  through  to  end 
users. 

34.  Immediate  implementation  of  such 
major  and  questionable  rate  increases 
could  threaten  the  full  competition  ' 
which  is  our  ultimate  goal.  With  respect 
to  the  rate  differential  between  AT&T 
and  the  OCCs,  we  again  believe  that,  as 
limited  in  time,  it  strikes  a  reasonable 
balance.  AT&T  will  not  experience  the 
same  rate  shock  as  the  OCCs;  indeed,  it 
will  apparently  enjoy  rates  reduced  from 
those  in  its  interim  contractual 
arrangements  with  the  exchange 
carriers.  If  those  rates  prove  too  high,  it 
can  be  adequately  protected  by  a 
refund.  In  general,  while  we  strongly 
agree  that  any  unjustified  rate 
differential  should  be  eliminated,  we 
also  believe  that  it  is  reasonable  and  in 
the  public  interest  to  end  this  rate 
differentia!  in  more  gradual  stages. 

35.  in  summary,  after  consideration  of 
the  various  arguments  made  by  the 
commenters  regarding  the  transition  to 
special  access  tariff  rates,  we  affirm  the 
tentative  conclusions  reached  in  our 
November  9  Order.  We  find  that  there  is 
a  need  to  cushion  the  impact  on  OCCs 
of  the  proposed  rate  increases.  The 
proposed  transition,  we  conclude,  is  a 
reasonable  means  of  mitigatmg  abrupt 
rate  increases,  which  might  harm  the 
public  interest,  while  moving  toward 
cost-based  rates.  We  turn  next  to 
consideration  of  comments  addressed, 
not  to  the  principle  of  a  phase-in,  but  to 
its  application,  timing,  and  other  details. 

36.  First,  we  believe  that  the  proposed 
one-year  period,  with  two  six-month 
steps,  sets  a  reasonable  schedule.  OCCs 
should,  by  this  mechanism,  have 


adequate  notice  from  which  to  plan  for 
the  future.  That  period  should  also 
afford  enough  time  to  examine  and 
adjust  the  special  access  rates  to  the 
extent  this  proves  necessary.  The  rate 
differential  between  the  OCCs  and 
AT&T  will  also  be  relatively  brief.  The 
comments  provide  no  specific 
information  that  a  different  period 
strikes  a  better  balance  of  these 
interests.'* 

37.  We  decline  to  postpone  the 
transition  until  after  completion  of  our 
investigation  of  special  access,  as 
requested  by  GTE  Sprint  and  other 
commenters.  Although  some  questions 
still  remain  regarding  the  cost  support 
and  rate  structures,  we  beUeve  that  we 
have  gone  as  far  as  we  can  with  our  pre- 
tariff  investigation.  The  OCCs  will  be 
protected  by  two  measures  while  the 
tariffs  are  in  place.  First,  the  OCCs  will 
be  given  substantial  discounts  from  the 
tariff  rates  for  one  year.  Second,  we  will 
continue  our  investigation  and,  if  it  is 
determined  that  the  local  exchange 
carriers  have  earned  more  than  the 
allowable  12.75  percent  rate  of  return  on 
special  access,  customers  will  be  able  to 
seek  refunds. 

38.  Related  to  the  questions  of  when 
the  transition  should  begin,  and  how 
long  it  should  last,  is  the  issue  of  what 
circuits  should  be  subject  to  the 
transition.  In  the  S'ovember  9  Order,  we 
proposed  that  only  circuits  which  were 
activated  on  or  before  November  8. 1984 
would  be  eligible  for  the  transition.  We 
believe,  again,  that  this  strikes  a 
reasonable  balance.  Only  circuits 
actually  in  place  will  benefit  from  the 
phase-in,  but  only  those  circuits  will 
experience  the  rate  shock  which  the 
phase-in  is  largely  intended  to  address. 
For  new  facilities,  all  customers  would 
share  the  same  rates  and  all  would  be 
protected  by  the  accounting  orders. 
While  some  of  the  arguments  made  for 
changing  the  date  or  setting  it  based  on 
ordering,  rather  than  activation,  have 
some  merit,  we  also  conclude  that  the 
original  proposal  should  be  adopted. 
The  delay  in  providing  facilities  cited  by 
some  commenters  largely  concerns 
AT&T  services.  We  have  no  reason  to 
impute  these  delays  to  the  exchange 
carriers.  To  change  the  date  at  this  point 
would  also  create  considerable, 
unjustified  confusion  and  administrative 
difficulty.  Therefore,  we  affirm  the 


■grandfathering"  established  in  the 
November  9  Order.  We  wish  to  clarify 
that  only  circuits  ordered  under  the 
20099  Agreement  arrangements  are 
eligible  for  the  transition. 

39.  We  are  unpersuaded  by  the 
arguments  for  extending  the  phase-in  to 
customers  other  than  the  OCCs  who 
took  service  under  the  20099  tariffs.  See. 
e.g..  ARINC  comments  at  16-18: 
Networks  comments  at  55-58:  Dow 
Jones  comments  at  12-16.  ■'  Changes  in 
the  rates  that  are  paid  by  interexchange 
carriers  can  have  an  impact  upon 
competition  in  the  interexchange 
telecommunications  market  which  must 
be  considered  in  our  public  interest 
analysis.  This  factor  warrants  giving 
greater  weight  to  carrier  "rate  shock" 
than  that  which  non-carrier  customers 
might  suffer.  As  the  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  recently 
observed,  "[i]t  is  reasonable  for  the  FCC 
to  take  into  account  the  ability  of  the 
industry  to  adjust  financially  to 
changing  policies."  MCI 
Telecommunications  Corporation  v. 
FCC.  No.  82-1237  (D.C.  Cir.  Dec.  18, 
1984),  slip  op.  at  14  Some  of  the  carriers 
that  have  been  major  users  of  20099 
Agreement  facilities  could  experience 
great  difficulty  in  adjusting  to  the 
immediate  implemeB<«tion  of  full  cost 
rates.  Moreo\er.  while  it  is  possible  that 
some  non-OCC  customers  will  face 
significant  rate  increases,  many  others 
will  not.  Many  customers  will  still 
o*^tain  end-to-end  private  line  service 
from  AT&T  and.  under  AT&T's  proposed 
private  line  restructuring,  are  unlikely  to 
face  "rate  shock"  because  any  increases 
in  access-related  costs  are  likely  to  be 
largely  offset  by  decreases  in  the  rates 
for  AT&T  interoffice  channels.  See.  e.g., 
AT&T  FCC.  Tariff  Nos.  9.  10.  11, 
Transmittal  No.  285,  Description  and 
Justification  section  1  at  1-5  (adopting 
cost-based  rates  for  access  elements 
permits  reductions  in  interoffice  channel 
rates);  NECA  reply  at  Appendix  C.  Thus. 


"  Wilh  respect  (o  the  suggestion  of  some 
exchange  cairiers  that  any  transition  be 
synchronized  with  the  annual  tariff  filings,  we  note 
that  the  Common  Carrier  Bureau  recently  delayed 
the  June  1  effective  date  for  most  provisions  of 
revised  access  tariffs  until  October  1.  If  revised 
special  access  tariffs  become  effective  April  1  as  we 
anticipate,  the  second  stage  of  the  transition  would 
be  synchronized  with  the  October  1  date. 


"  On  November  20.  1984.  Dow  [ones  petitioned 
the  Commission  to  "clarify'  that:  (1)  A  phase-in  of 
special  access  rates  would  apply  to  any  customer 
that  would  experience  large  rale  increases:  [Z]  the 
difference  in  rates  between  two-wire  and  four-wire 
circuits  should  reHeci  cost  difference;  (31  channel 
interface  costs  included  wiihin  station  termination 
charges  must  be  fully  justified  and  should  not 
include  network  design  and  maintenance  costs  in 
excess  of  the  actual  complexity  of  the  circuit;  and 
(41  exchange  carriers  are  required  to  specify  that 
mileage  charges  are  computed  on  a  per  channel, 
rather  than  a  per  terminalion  basis  Despite  its 
caption  as  a  petition  for  clanficalion.  Dow  jone's 
petition  is  more  in  the  nature  of  comments  on 
NECA's  October  10  illusiralue  tariff  and  comments 
regarding  the  action  the  Commission  should  lake  on 
the  currently  pending  special  access  tariffs  As  such. 
we  are  considering  the  Dow  Jones  petition  as 
comments. 


as  a  class,  the  non-OCC  customers  are 
unlikely  to  face  the  rate  increases 
confronting  the  OCCs  that  are  currently 
taking  facilities  under  the  20099 
Agreement  tariffs  and  the  commenters 
have  not  suggested  a  way  of 
determining  which  customers  would 
face  substantial  rate  increases  and  be 
eligible  for  a  phase-in.  Furthermore,  the 
circumstances  surrounding  those  OCCs 
and  the  long-unadjusted  20099 
Agreement  rates  differ  from  the 
circumstances  of  other  customers. 
Unlike  the  OCCs  that  are  faking 
facilities  under  that  agreement,  other 
customers'  rates  have  not  been  frozen  at 
the  20099  Agreement  level.  We 
acknowledge  the  problem  raised  by  RCI, 
that  those  OCCs  with  a  large  stock  of 
facilities  obtained  under  the  20099 
Agreement  tariffs  will  have  some 
advanta^je  vis-a-vis  newer  carriers 
seeking  to  expand  their  networks.  The 
carriers  will  stand  on  an  equal  footing  in 
ordering  new  facilities,  however,  which 
should  limit  the  older  OCCs  competitive 
advantage.  We  also  have  no  specific 
information  on  the  likely  extent  of  this 
problem.  We  coclude  that  a  one-year 
transition  strikes  a  reasonable  balance 
between  RCI's  concern  and  the  need  to 
prevent  an  overnight  jump  to  the 
proposed  tariff  rates  for  OCCs  subject  to 
the  20099  Agreement. 

40.  We  also  decline  to  extend  the 
application  of  the  special  access 
transition  plan  to  interLAT.^.  intrastate 
facilities.  The  Joint  Parties  contend  that 
the  "same  considerations  apply  to  the 
rate  increases  for  intrastate  interLATA 
services,  and  thus  these  services  are 
properly  subject  to  the  same  transition 
plan."  Joint  Parties  comments  at  17.  As 
the  Joint  Parties  recognize,  however,  the 
interLATA,  intrastate  facilities  are  more 
appropriately  governed  by  AT&T  tariffs. 
Moreover,  in  light  of  the  changes  in  the 
rate  structure  and  rate  level  of  AT&T 
private  line  offerings,  it  is  unclear 
whethCTvthe  Joint  Parties  are  correct  in 
the  assuitption  that  the  same  rate 
increases'are  likely.  We  anticipate  that 
AT&T's  rate  for  long  haul  private  line 
circuits  will  decrease  and  those 
decreases  are  likely  to  largely  offset 
increases  in  special  access  rates.  We 
will  consider  this  issue,  however,  in  our 
review  of  AT&T  private  line  tariff  filing. 

41.  Many  commenters  object  to  the 
markup  proposed  by  some  telephone 
companies  to  recover  an  alleged 
transition-related  revenue  shortfall.  See, 
e.g..  Ad  Floe  comments  at  3y^4:  AT&T 
comments  at  22-28;  ICA  comments  at  &- 
12;  JCP  comments  at  2-4;  I^xitel 
comments  at  14-15;  MCI  comments  at 
54-56;  SATNET  comments  at  29  n.  75; 
WU  comments  at  73.  Those  commenters 


contend  that  any  revenue  shortfall 
associated  with  an  OCC  transition 
should  be  borne  by  the  local  exchange 
carriers  or  the  OCCs  themselves  and 
that  the  proposed  markup  "is  a  radical 
departure  from  historical  precedent  and 
practice."  AT&T  comments  at  23.  No 
explanation  or  justification  has  been 
given  by  the  local  exchange  carriers  for 
imposing  the  markup  on  cost-justified 
rates  and  requiring  some  customers  to 
cross-subsidize  others  directly,  the 
commenters  argue.  As  an  alternative  to 
the  markup.  Ad  Hoc  and  ICA 
recommend  that  the  OCCs  which  obtain 
transitional  discounts  should  be 
required  to  repay  the  local  exchange 
carriers  for  the  transition-associated 
revenue  deficiency,  plus  interest.  Ad 
Hoc  comments  at  43;  ICA  comments  at 
9. 

42.  The  markup  proposed  by  NECA 
and  several  local  exchange  curriers  is 
intended  to  compensate  for  a  revenue 
"shortfall"  expected  to  result  from  the 
OCC  transition.  This  shortfall 
apparently  is  the  difference  between  the 
amount  of  revenues  a  carrier  may 
lawfully  earn  if  its  cost-justified  special 
access  revenues  recovered  a  1.75 
percent  rate  of  return  and  the  total 
revenues  that  would  be  collected  during 
the  one-year  transition  period.  We 
believe  that  the  proposed  markup  of 
cost-based  rates  cannot  be  justified.  It 
would  require  some  customers  to  pay  a 
special  access  rate  that  recovers  more 
than  a  12.75  percent  return  in  order  that 
this  rate  of  return  might  be  earned  by 
local  exchange  companies  from  the 
overall  special  access  service  category. 

43.  The  Commission  previously  has 
noted  that  a  12.75  percent  rate  of  return 
is  the  ceiling,  not  the  floor,  for  a  lawful 
rate  of  return.  See  Investigation  of 
Divestiture  and  Access  Related  Tariffs, 
CC  Docket  No,  83-1145,  Phase  I,  FCC 
84-36,  released  Feb.  15,  1984,  at  paras. 
27.29.  See  also  Investigation  of 
Divestiture  and  Access  Related  Tariffs, 
CC  Docket  No.  83-1145,  Phase  I  FCC  84- 
201.  released  May  15,  1984,  at  paras.  109, 
114;  .American  Telephone  and  Telegraph 
Co..  86  FCC  2d  221,  recon.  denied.  87 
FCC  2d  34  (1981 ).  Affd sub  nom.  United 
States  V.  FCC.  707  F.2d  610  [DC.  Cir. 
1983).  While  denying  NECA  and  others 
their  requested  markup  may  result  in  a 
rate  of  return  below  the  maximum  12.75 
percent  level,  none  of  the  commenters 
has  established  that,  overall,  they  will 
not  realize  a  fair  return  during  the 
transition  period."     ■ 


44.  We  have  analyzed  the  filings 
submitted  by  NECA  and  others 
regarding  the  impact  of  the  OCC 
transitional  rates  on  local  exchange 
company  revenues.  Therefore,  we  are 
aware  that  some  exchange  carriers  with 
a  proportionately  higher  level  of 
grandfathered  circuits  provided  under 
the  20099  Agreement  tariff  may 
experience  an  annual  rate  of  return  for 
special  access  that  is  below  their  overall 
interstate  rate  of  return.  Our  obligation 
to  consider  the  public  interest  in  the 
availability  of  long-term,  vigorously 
competitive  interexchange 
telecommunications,  and  to  weigh  the 
perhaps  irreconcilable  objectives  of 
local  exchange  companies  to  achieve 
their  maximum  reasonable  rate  of 
return,  has  presented  us  with  difficult 
choices.  We  are  confident  that  in 
balancing  these  interests,  we  have 
enabled  the  local  exchange  complaints, 
even  with  the  OCC  transition,  to  realize 
both  total  interstate  revenues  and 
special  access  revenues  that  are  at  just 
and  reasonable  levels.  Carriers  should 
realize  an  annual  rale  of  return  for 
special  access  service  during  the  one- 
year  transition  that  will  be.  on  the 
whole,  increasingly  higher  than  the  rate 
of  return  recovered  in  the  past  under  the 
20099  Agreement.  However,  if  an 
exchange  carrier  can  demonstrate  that 
the  revenues  lost  due  to  the  OCC 
transition  will  drop  the  overall  interstate 
rate  of  return  '•  beneath  the  zone  of 
reasonableness,  we  will  consider 
granting  special  relief.  See  United 
Telephone  Co,  of  the  Carolinas,  Inc.  v. 
FCC,  559  F.2d  720  (D.C.  Cir.  1977): 
Mebane  Home  Telephone  Co.  v.  FCC. 
No.  75-1617  (D.C.  Cir.  unpublished 
judgment,  April  30,  1976). 

45.  The  gross  disparity  between  just 
and  reasonable,  cost-based  special 
access  rates  and  the  old  20099 
Agreement  rates  has  arisen  because  the 
Bell  System  Companies  failed  to  revise 
the  20099  Agreement  rates  for  over  a 
decade. ^°  because  the  carriers  have 


'"Since  there  has  been  no  showing  thai  the 
exchange  carriers  are  failing  lo  achieve  a  fair  rate  of 
return,  we  reject  the  sujjgestion  made  by  Ad  Hoc 
iind  ICA  that  th«  OCCs  be  required  lo  compensate 


the  local  exchange  carriers  for  the  transition- 
associated  revenue  deficiency,  plus  interest. 

"See  FPC  v  Hope  Natural  Gas  Co  .  320  U.S.  591 
(1944). 

"To  maintain  its  20099  Agreement  rates  at  a  just 
and  reasonble  level,  the  former  Bell  System  had  the 
responsibility  lo  submit  cosl-based  data  so  thai  the 
contract  rales  could  be  revised  upward.  MCI 
Telecommunications  Corp  v  FCC.  665  F  2d  1300 
(1981).  In  1983,  the  most  recent  year  for  which  we 
have  financial  data  for  the  BOCs.  the  annual  rate  of 
rilum  for  privale  line  service,  the  category  into 
which  the  20099  Agreement  fell,  was  reported  at 
6.388  percent.  In  1982.  the  annual  private  line  rate  of 
return  was  reported  at  8.038  percent. 
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allowed  the  disparity  to  become  so 
large,  and  for  the  other  reasons  we  have 
already  set  forth,  it  is  not  unreasonable 
to  require  them  to  increase  the  rates  in  a 
manner  allowing  for  some  transition.  It 
is  true  that  this  results  ina  rate  disparity. 
However,  the  disparity  is  just  and 
reasonable  because  it  is  relatively  brief, 
is  of  a  decresing  nature,  and  is 
necessary  to  avoid  possibly  deleterious, 
and  perhaps  irreversible,  impacts  on 
competition  in  the  interexchange 
telecommunication  market.  "When 
necessary  to  avoid  excessively 
burdening  carriers,  the  gradual 
implementation  of  new  rate  and  policies 
is  a  standard  tool  of  the  Commission." 
ICitations  omitted.]  National 
Association  of  Regulatory  Utility 
Commissions  v.  FCC.  Til  F.2d  l6u5, 1147 
(D.C.  Cir.  1984),  cert,  denied.  53  U.S.L.W. 
3585  (Feb.  19.  1985.) 

46.  Based  on  the  record  before  us,  we 
find  the  transition  proposed  in  the 
November  9.  Order,  with  the 
clarifications  discussed  below,  is  a  fair 
approach  and  is  just  and  reasonable. 
We  therefore  prescribe  that  proposed 
phase-in  plan  pursuant  to  Section  205(a) 
of  the  Act,  47  U.S.C.  §  205(a].  The  rates 
for  the  OCC  circuits  taken  under  the 
20099  Agreement  which  were  activated 
on  or  before  November  8,  1984  will  be 
(1)  20  percent  above  the  20099 
Agreement  rates  for  the  period  of 
November  13, 1984.  until  the  effective 
date  of  the  special  access  tariffs;  (2)  50 
percent  of  the  full  special  access  tariff 
rate  for  the  first  six  months  after  the 
effective  date  of  the  special  access 
tariffs;  and  (3)  75  percent  of  the  tariff 
rate  for  the  second  six  months  after  the 
effectives  date  of  the  special  access 
tariffs.^'  We  require,  however,  that 
where  the  discounted  tarriff  rate  is 
below  the  rate  described  in  (1)  above, 
the  OCC  must  pay  the  greater  of  the  two 
rates.  That  is,  if  the  otherwise 
applicable  discounted  tariff  rate  would 
be  below  the  Docket  No.  20099  rate  plus 
20  percent,  the  OCC  would  he  required 
to  at  the  Docket  No.  20099  rate  plus  20 
percent  This  modification  is  to  prevent 
anomalous  windfalls  to  OCCs  and  is 
consistent  with  out  intention  to 
implement  a  transition  toward  cost- 
based  special  access  tariff  rates.  We  do 
not  anticipate  that  this  will  occur  often, 
also,  as  noted  above,  we  wish  to  clarify 
that  only  circuits  taken  under  the  Docket 
No.,  20099  Settlement  Agreement  are 
subject  to  the  transition.  Therefore,  local 
exchange  carriers  that  did  not  have 


tariffs  pursuant  to  the  Docket  20099 
Agreement  are  not  required  to 
implement  the  transition.  Exchange 
carriers  that  were  party  to  the  Docket 
No.  20099  Settlement  Agreement  are 
required  to  file  a  transition  plan  as  part 
us  part  of  their  revised  special  access 
tariffs. 

VII.  Docket  No.  20099  Settlement 
.'\greement  and  Western  Union's 
Petition  for  Stay 

A.  Docket  No.  20099  Settlement 
Agreement 

47.  Several  Commenters  '-  fault  the 
new  tariffs  fof  failing  to  incorporate  the 
rates  set  forth  on  the  20099  Agreement. 
The  commenters  generally  contend  that 
the  Commission  had  neither  cause  not 
authority  to  abrogate  the  20099 
Agreement  in  the  November  9  Order. 
Therefore,  argue  the  commenters,  the 
Agreement  remains  m  effect  and  its 
requirements  of  a  six-month  notice 
period  for  tariffs  filed  th  replace  the 
20099  Agreement  rates  will  not  have 
been  satisfied  if  the  December  3 
revisions  are  permitted  to  go  into  effect 
any  sooner  than  June  3,  1985 

48.  The  commenters'  reliance  on  the 
20099  Agreement  is  misplaced.  In  the 
November  9  Order,  the  Commission 
concluded  that  the  20099  Agreement 
rates  were  so  low  that  they  violated 
Section  201(b)  of  the  Communications 
Act,  47  U,S.C.  202(b),  which  requires 
that  charges  for  communication  service 
be  just  and  reasonable.  The  Commission 
also  found  that  the  20099  rate  granted 
the  OCCs  an  undue  preference  in 
violation  of  Section  202(a)  of  the  Act,  47 
U.S.C.  202(a),  and  that  the  rates  would 
impose  an  excessive  burden  upon  other 
consumers. 

49.  We  theVefore  abrogated  the 
Agreement,  insofar  as  it  related  to 
special  access,  because  it  was  no  longer 
in  the  public  interest,  and  prescribed  a 
new  rate  which  reflected  a  20  percent 
increase  in  the  20099  rates.  We  based 
this  action  upon  our  review  of  the  cost 
data  supplied  with  the  rate  revisions  at 
issue  in  the  November  9  Order.  While 
we  had  identified  deficiencies  in  that 
data  sufficient  to  find  unlawful  the 
higher  tariff  rates  specifically  proposed, 
we  also  noted  that  the  data  supported  at 
least  the  20  percent  increase.  Our 
abrogation  and  prescription  also 


"The  "full"  effective  tariff  rate  would  be  used  lo 
compute  the  OCC  transitional  rale.  Thus,  if  a  new 
special  access  tariff  become  effective  during  the 
transition  period,  the  OCC  transitional  rale  would 
be  50  or  75  percent  of  the  new  "full"  tariff  rate. 


"The  commenters  who  addressed  the  issue  were 
Aeronautical  Radio.  Inc.;  the  Central  Station 
Electrical  Protection  Association  and  the  National 
Burglar  and  Fire  Alarm  Association,  filing  jointly: 
American  Satellite  Co..  Competitive 
Telecommunications  Association.  ITT 
Communications  Services.  Inc..  RCA 
Communications.  Inc.  and  Satellite  Busines 
Systems,  filing  jointly;  MCI  Telecommunications 
Corp.;  and  Lexitel. 


reflected  the  information  and  analyses 
collected  in  the  course  of  our  lengthy 
Access  Tariff  investigation  during  which 
we  directed  successive  re\isions  and 
adjustments  in  the  tariffs  originally  filed 
in  September  and  October  of  1983.  We 
further  indicated  that  our  decision  was 
influenced  by  the  fact  that  the  20099 
rates,  originally  intended  to  be  in  force 
for  eighteen  months,  were  ten  years  old. 

50.  The  November  9  Order,  also 
pointed  out  that,  even  if  the  Commission 
did  not  abrogate  the  20099  Agreement 
and  exercise  its  prescription  power,  the 
Agreement  would  nevertheless  pose  no 
obstacle  to  the  im.plementation  of  new 
rates  because  the  Agrep.Tient's  terms 
had,  in  any  case,  been  satisfied  by  the 
time  of  the  Order.  The  Agreement 
required,  inter  alia.  (1)  that  there  be  a 
six-month  notice  period  between  the 
filing  date  and  the  effective  date  of  tariff 
revisions  filed  by  the  exchange  carriers 
to  change  the  20099  Agreement  rates; 
and  (2)  that  such  revisions  be 
"supported  as  required  by  Part  61"  of 
the  Commission's  Rules,  47  C.F,R.  Part 
61.  We  concluded  in  the  the  November  9 
Order,  that  both  of  these  conditions  had 
been  met. 

51.  This  conclusion  was  based  on  the 
fact  that,  in  their  September  and 
October  1983  filings,  and  again  in  the 
March  1984  filing  at  issue  in  the 
November  9  Order,  the  exchange 
carriers  had  put  the  OCCs  on  notice  that 
the  20099  Agreement  rates  would  be 
increased.  In  addition,  our  Access 
Charge  orders  had  given  notice  to  the 
OCCs  that  new  access  tariffs  would 
replace  the  20099  Agreement  rates. 
Thus,  we  concluded,  the  OCCs  had 
received  far  more  than  the  six-month 
notice  provided  for  in  the  20099 
Agreement.  We  also  concluded  that  the 
second  condition  of  the  20099 
Agreement  had  been  satisfied  by  the 
cost  support  submitted  by  the  carriers, 
despite  the  various  problems  which 
have  required  correction.  The  deletion  in 
the  December  3  filing  of  the  20099 
Agreement  rates  from  the  exchange 
carriers'  rate  structure  was  therefore 
consistent  with  the  Commission's 
directives  in  the  November  9  Order.'^'-^ 


-'  To  some  extent,  the  commenters'  attacks  on 
the  December  3  filings  for  incorporating  the 
Commission's  conclusions  in  the  November  9  Order. 
constitute.  In  effect,  requests  for  reconsideration  of 
that  order.  Petitions  for  reconsideration  of  the  Order 
are  pending  and  provide  a  more  appropriate 
procedural  forum  for  resolving  these  issues. 
Accordingly,  we  will  treat  the  comments  attacking 
the  November  9  Order,  as  petitions  for 
"■  reconsideration  and  will  dispose  of  them  in  our 
reconsideration  order 
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52.  Based  on  our  review  of  the 
information  supplied  with  the  December 
3  filing,  we  confirm  our  conclusion  in  the 
November  9  Onlpr.  that  the  20099 
Agreement  must  be  abrogated  as 
contrary  to  the  public  interest.  Our 
abrogation  is  amply  reinforced  by  the 
cost  support  and  analyses  submitted 
with  the  December  3  filings.  That 
information  reaffirms  that  the  20099 
rates  are  so  low  as  to  be  unjust, 
unreasonable,  and  unduly 
discriminatory.  We  also  find  that  the 
public  interest  requires  an  immediate 
departure  from  the  20099  Agreement 
rates  so  that  we  may  begin  our 
implementation  of  a  non-discriminatory, 
cost-based  special  access  structure.  The 
OCCs  would  have  us  wait  until  we  are 
presented  with  the  perfect  tariff  before 
dllowing  any  increase  in  the  20099 
.^greement  rates.  We  have  concluded 
that  it  is  contrary  to  the  public  interest 
to  permit  the  rate  disparity  created  by 
the  20099  Agreement  to  continue  in 
effect.  We  are  satisfied  that  special 
access  rates  which  comply  with  this 
order  will  be  reasonable  under  the 
circumstances  and  will  go  a  long  way 
toward  achieving  a  fully  cost-based 
scheme  of  special  access  rates  that  do 
not  create  unnecessary  disparities 
between  like  customers.  "The  best  must 
not  become  the  enemy  of  the  good,  as  it 
does  when  the  FCC  delays  making  any 
determination  while  pursuing  the  perfect 
tariff."  MCI  Teleconimunicatioiis  Corp. 
V.  FCC.  627  F.2d  322.  341-42  (D.C.  Cir. 
1980),  cited  in  National  Association  of 
Ref>ulatory  Uti/itv  Cammissioners  v. 
FCC.  Til  F.2d  1095,  1147  (D.C.  Cir.  1984), 
cert,  denied.  .53  U.S.L.W.  3585  (U.S.  Feb. 
19,  1985), 

53.  Even  if  the  20099  Agreement  still 
were  in  effect,  we  would  find  that  its 
terms  had  been  satisfied  so  that,  if 
modified  as  provided  by  this  order,  the 
special  access  tariffs  filed  on  December 
3  may  take  effect.  As  we  pointed  out  in 
the  November 9  Order,  the  six-month 
notice  requirement  already  has  been 
satisfied  by  the  filings  which  preceded 
the  Dectt'iher  3  revisions  and  by  the 
Commis; inn's  orders  in  both  this  docket 
and  the  Access  Charge  docket.-*  The 
OCCs  huve  therefore  received  all  of  the 
notice  for  which  they  bargained,  and 
more.  In  our  view,  to  further  delay 
implementation  of  special  access  rates. 
initially  scheduled  to  take  effect  on 
January  1,  1984  pursuant  to  the 
Commission's  Access  Charge  orders, 
would  require  a  strained  reading  of  the 
Agreemet  and  would  elevate  its  from 
over  its  substance. 
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54,  In  addition,  the  Agreement's  cost 
support  requirement  was  met  by  the 
December  3  filings  (as  it  had  been  by  the 
previous  filings).  The  Agreement  refers 
to  tariff  revisions  "supported  as  required 
by  Part  61  of  the  Commission's  Rules." 
By  using  precise  language  and  referring 
specifically  to  Part  61,  we  conclude  that 
the  20099  Agreement  signatories  agreed 
only  that  the  proposed  revisions  must  be 
accompanied  by  the  support  materials 
described  in  that  part  of  our  rules,  not 
that  the  revisions  must  receive  our 
imprimatur  as  cost-justified  or 
reasonable.  This  distinction  between  the 
support  required  to  satisfy  Part  61  of  our 
rules  and  the  showing  necessary  for  a 
finding  of  lawfulness  is  consistent  with 
several  decisions  of  the  Commission  and 
the  courts  which  were  adopted  before 
the  20099  Agreement  was  negotiated. ==* 
By  filing  tariff  revisions  on  December  3 
which  were  "supported  as  required  by 
Part  61,"  as  were  the  revisions  filed  in 
March  of  1984,  the  exchange  carriers 
complied  with  the  20099  Agreement. 

B.  Western  Union's  Petition  for  Stay 

55.  The  Commission  has  received  a 
petition  from  Western  Union  for  a  stay 
of  our  November  9  Order  pending 
disposition  of  Western  Union's  appeal 
of  that  order  to  the  Court  of  Appeals. 
AT&T,  certain  BOCs."  and  the 
Ameritech  Operating  Companies  2'  filed 


^*  See  MIS  and  WATS  M.irket  Sirurliire.  93  FCC 
2(1241  (198;il 


" »  S(.'e  A  TfrT.  42  FCC  2d  293.  300  (1973J  /'/.-t/ 
carrier  may  fail  to  make  o  prima  facie  showing  of 
lawfulness  at  the  lime  of  filing  tariff  revisions,  even 
Ihoujjh  It  supplies  all  of  tbe  da!a  and  informalion 
required  by  our  rules');  Tarif,fs-/Evidence.  40  FCC 
2d  149.  152-53  (1973).  See  also  American  Farm  Unes 
V.  Black  Ball  Freight  Service.  397  U.S.  532,  539  (1970); 
Associated  Press  v.  FCC,  448  F,2  1095,  1104  (DC. 
Cir  1971)  Cinhe  purp:o3e  of  the  Commission's  rule 
is  to  provide  the  Commis»ion  with  the  information 
necessary  to  decide  whether  an  investigation  and 
suspendion  of  proposed  iwtes  should  tie  ordered: 
and  this  information  may  be  sufficient  even  though 
it  does  not  amount  to  a  prima  facie  case  "). 

'"  The  BOCs  jointly  filing  in  opposition  lo 
Western  Union's  petition  are  New  jersey  Bell 
Telephone  Company.  The  Bell  Telephone  Company 
of  Pennsylvania.  The  Chesapeake  and  Potomac 
Telephone  Company,  The  Chesapeake  and  Potomac 
Telephone  Company  of  Maryland.  The  Chesapeake 
and  Potomac  Telephone  Company  of  Virginia.  The 
Chesapeake  and  Potomac  Telephone  Company  of 
West  Virginia,  The  Diamond  State  Telephone 
Company.  South  Central  Bell  Telephone  Company. 
Southern  Bell  Telephone  and  Telegraph  Company. 
New  York  Telephone  Company,  New  England 
Telephone  and  Telegraph  Company.  Pacific  Bell. 
Nevada  Bell,  and  Southwestern  Bell  Telep>ione 
Company. 

"  The  Ameritech  Operating  Companies  arc 
Illinois  Bell  Telephone  Co  ;  Indiana  Bell  Telephone 
Co..  Inc.;  Michigan  Bell  Telephone  Co.;  The  Ohio 
Bell  Telephone  Co.;  and  Wisconsin  Bell.  Inc. 


oppositions  to  the  petition.  For  the 
reasons  detailed  below,  we  conclude 
that  Western  Union  has  failed  to  make 
the  showing  which  would  justify  a  grant 
of  its  petition  and  that  its  petition  must 
therefore  be  denied.^* 

56.  To  determine  whether  a  petition 
for  stay  should  be  granted,  the 
Commission  applies  the  four-pronged 
test  developed  by  the  courts  for 
assessing  stay  requests,^*  The  four 
criteria  are  (1)  the  likelihood  that  the 
petitioner  will  prevail  on  the  merits;  (2) 
whether  the  petitioner  will  be 
irreparably  injured  without  such  relief; 
(3)  whether  a  stay  would  substantially 
harm  other  parties;  and  (4)  whether  a 
stay  would  be  consistent  with  the  public 
interest.  Western  Union  has  failed  to 
meet  any  of  these  criteria. 

57.  With  respect  to  the  first  criterion. 
Western  Union  claims  that  the 
November  9  Order  most  likely  will  be 
set  aside  by  the  reviewing  court. 
Western  Union  argues  that  the  Order 
unlawfully  abrogated  the  20099 
Agreement  and  incorrectly  found,  in  the 
alternative,  that  the  terms  of  the 
Agreement  had  been  satisfied  in  any 
case.  We  are  not  persuaded  that 
Western  Union's  arguments  are  likely  to 
prevail  in  the  reviewing  court.  We 
believe  our  resolution  of  these  issues  in 
the  November  9  Order  was  correct  and 
amply  supported  by  the  record  in  this 
docket.  See  Section  VILA,  supra 
Accordingly,  we  conclude  that  Western 
Union  is  unlikely  to  prevail  on  the 
merits  of  its  claim  that  the  Commission's 
actions  in  the  November  9  Order  were 
unlawful. 

58.  The  second  criterion  for 
determining  whether  a  stay  should  be 
granted  is  whether  the  petitioner  will  be 
irreparably  harmed  without  such  relief. 
We  have  concluded  that  no  irreparable 
injury  to  Western  Union  would  result  in 
the  absence  of  a  stay.  In  its  petition. 
Western  Union  claims  that  it  would  be 
harmed  "[i]f  the  rate  increases  proposed 
by  the  BOCs'  Special  Access  tariffs  filed 
on  December  3. 1984,  take  effect  as 
scheduled  on  January  17.  1985,"  Petition 
at  37.  This  claimed  harm,  however,  does 


'"  Western  Union  also  filed  a  motion  with  ihe 
Llniled  Slates  Court  of  ,^ppeals  for  Ihe  District  of 
Columbia  Circuit  for  stay  of  the  Sovemhpr  9  Onifr 
pending  disposition  of  their  appeal  of  that  OrtierXa 
the  court.  Applying  the  same  standard  as  the 
Commission,  the  court  concluded,  as  we  do  here. 
that  no  slay  was  warranted  The  Western  Union 
Telegraph  Co.  v.  FCC.  No  84-1641  (DC  Cir  Feb.  15. 
1985)  (order  denying  motion  for  stay). 

'»  See  Wa.shinglon  Metropolitan  Area  Transit 
Comm'n  v.  Holiday  Tours.  559  F  2d  841  (DC.  Cir. 
1977);  Virginia  Petroleum  lobbers  Ass  n  v  Federal 
Power  Comm'n,  259  F.2d  921  (DC.  Cir  1958)  Stp 
also  Satellite  TV  Corp.,  92  FCC  2d  1053  (1982);  47 
CFR  1.107(n).  1.429(k). 
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not  result  from  the  November  9  Order, 
which  did  not — indeed  could  not — 
authorize  or  allow  to  become  effective 
the  December  3  tariff  revisions  which 
were  filed  after  the  November  9  Order 
was  released.  Thus,  a  stay  of  the 
November  9  Order  would  be  of  little 
value  in  preventing  business  injuries 
that  Western  Union  argues  would  result 
from  the  December  3  tariff  revisions. 

59.  The  November  9  Order  also 
authorized  a  20  percent  increase  in 
special  access  rates,  effective  November 
13,  and  proposed  the  transition  plan  for 
phasing  in  special  access  rate  increases. 
It  is  not  clear  whether  Western  Union  is 
claiming  that  irreparable  injury  would 
result  from  these  aspects  of  the 
November 9  Order.^°  To  the  extent  that 
it  does  so  claim,  however,  it 
nevertheless  fails  to  satisfy  the  second 
criterion  for  a  stay.  Western  Union's 
demonstration  of  injury  relates  primarily 
to  anticipated  increases  contained  in  the 
December  3  filing  of  new  special  access 
rates,  not  to  the  20  percent  increase 
ordered  by  the  Commission  in  the 
November  9  Order.  Moreover,  Western 
Union  does  not  attempt  to  segregate  the 
effects  of  the  20  percent  increase  from 
the  effects  of  the  more  substantial 
increases  contained  in  the  December  3 
filing.  Finally,  Western  Union's 
acquiescence  in  the  20  percent  increase 
belies  any  claim  of  irreparable  injury 
with  respect  to  that  increase.  See 
Comments  of  Interexchange  Carriers  on 
Ameritech  Petition  (Sept.  5,  1982)  at  2. 

60.  Western  Union's  real  concern 
apBcars  to  be  the  Commission's 
conbjusion  in  the  November  9  Order  that 
the  requirements  of  the  20099  Agreement 
had  been  satisfied  or,  alternatively,  that 
the  Agreement  must  be  abrogated.  Even 
if  it  were  possible  to  "stay"  the 
Commission's  conclusion,  however,  no 
irreparable  injury  would  befall  Western 
Union  absent  such  a  stay  because  of  the 
availability  of  remedies  under  the 
Communications  Act.  If  the  Order  were 
to  be  reversed  by  a  court,  it  would  be 
within  the  Commission's  discretion  to 
order  refunds  of  the  amounts  in  excess 
of  the  20099  Agreement  rates  collected 
pursuant  to  the  November  9  Order 
Aggrieved  parties  also  may  seek  an 
award  of  damages  pursuant  to  Sections 
206-209  of  the  Communications  Act,  47 
use  206-209.  We  have  imposed  an 
accounting  order  during  the  pendency  of 
the  investigation  which  would  facilitate 
the  award  of  refunds  if  warranted. 
Moreover,  the  phase-in  of  OCC  rates 
which  we  have  implemented  in  this 
order  should  minimize  any  harm  to 
Western  Union.  Practically  speaking,  it 


represents  a  replacement  mechanism  for 
dealing  with  the  concerns  embodied  in 
the  20099  Agreement,  and  one  adapted 
to  present  circumstances. 

61.  The  third  and  fourth  criteria  for 
assessing  a  stay  request  are  whether  a 
stay  would  substantially  harm  other 
parties  and  whether  a  stay  would  be 
consistent  with  the  public  interest. 
Neither  of  these  factors  support  a  stay  in 
this  case.  In  the  November  9  Order,  the 
Commission  found  that  the  special 
access  rates  established  by  the  20099 
Agreement  were  so  low  that,  without 
modification,  they  would  be  unjust, 
unreasonable,  and  would  cast  upon 
other  consumers  an  excessive  burden.  If 
the  Commission  were  to  stay  the  Order, 
and  permit  the  20099  Agreement  rates  to 
remain  in  effect,  other  parties  would  be 
harmed.  The  exchange  carriers  and 
AT&T  would  continue  to  feel  the  effects 
of  the  disparity  between  the  20099  rates 
and  the  new  special  access  rates.  A  stay 
would  interfere  with  the  prompt 
transition  to  a  rate  structure  that  would 
not  contain  such  disparities.  Thus,  a 
stay  would  substantially  harm  other 
parties.  The  public  interest  also  would 
suffer  if  implementation  of  the 
November  9  Order  were  delayed  by  a 
stay.  As  a  result  of  the  comprehensive 
inquiry  in  the  Access  Charge 
Proceeding,  the  Commission  determined 
that  the  public  interest  is  best  served  by 
a  rate  system  in  which  costs  are 
recovered  from  the  users  who  generate 
those  costs  and  in  which  special  access 
rates  are  fully  cost-based.  A  stay  of  the 
November  9  Order  would  disrupt  the 
Commission's  effort  to  implement  its 
new  compensation  scheme  for  interstate 
access  to  local  exchange  facilities  and 
therefore  would  be  detrimental  to  the 
public  interest." 

VIII.  Conclusion  and  Implementation 

62.  In  our  February  19  Order,  we 
resolved  issues  relating  to  the  rate 
structures  and  provisions  of  the  local 
carriers'  special  access  tariffs.  In  the 
present  order,  we  resolve  the  remaining 
cost  and  transitional  issues  necessary  to 
implement  effective  special  access 


'"  See  petition  for  slay  at  37.  38  n.l. 


"  We  are  also  mindful  that  any  delay  in 
implementation  of  cost-based,  non-discriminatory 
special  access  tariffs  would  affect  the  timetable  for 
implementation  of  the  AT&T  antitrust  decree  which 
require?  the  divested  Bell  exchange  companies  to 
offer  all  access  services  to  AT&T  and  the  OCCs 
under  tariff  and  at  non-discriminatory  rates.  Spe 
United  Slates  v.  AT&T.  552  F.  Supp.  131  (D.D.C. 
1982).  ofrdsub  nom.  Maryland  v.  United  Slates.  460 
U.S.  1001  (1983).  The  district  court  already  has  had 
to  waive  the  access  tariff  provision  of  the  consent 
decree  several  times  to  permit  the  Commission  to 
complete  its  disposition  of  the  special  access  tariffs. 
See.  e.g..  Order  of  Oct.  19. 1984.  in  United  Stoles  v. 

ATfrT. 


tariffs,  and  specify  the  details  of  how 
carriers  are  to  carry  out  our  conclusions. 

63.  Where  our  review  of  the  tariffs 
and  the  record  indicated  that  revisions 
of  the  tariffs  are  warranted,  we  have 
fashioned  remedies  adopted  to  the 
factual  and  legal  situations  presented.  It 
will  be  useful  to  summarize  these 
findings  and  their  legal  basis.  We 
conclude  that  the  abrupt  increase  in 
OCC  rates  from  the  20099  .Agreements 
levels,  based  on  the  doubtful  support 
information  and  uncertain  projections, 
would  be  unjust  and  unreasonable.  We 
accordingly  prescribe  the  phase-in 
which  we  believe  will  be  reasonable. 
We  also  direct  and  prescribe  that 
carriers  unbundle  inside  wiring  costs 
from  the  CT  rate  element,  upon  a  finding 
that  the  proposed  bundling  allocates 
costs  unreasonably. "^  For  video 
services,  we  conclude  that  the  proposed 
elimination  of  topping  would  be 
unreasonable  and  state  a  modification 
which  we  believe  would  be  reasonable. 
We  have  also  required  a  number  of 
specific  revisions  of  tariff  language  and 
provisions  in  the  February  14  Order. 
These  prescriptions  are  found  to  be 
reasonable  pursuant  to  Section  205(a)  of 
the  Communications  Act.  47  U.S.C. 
205(a). 

64.  Other  decisions  are  based  on  the 
apparent  likelihood  that  the  filed 
provisions  and  rates  are  unreasonable, 
but  more  information  would  be 
necessary  to  make  conclusive  findings 
or  prescriptions  of  replacement  terms. 
This  applies  to  the  individual  rate 
adjustment  factors  discussed  in 
Appendix  A  of  this  order.  To  allow 
revisions  to  those  rates  and  the  other 
provisions,  we  suspended  the  tariffs  for 
one  month.  Suspension  for  the  statutory 
five-month  period  and  further 
investigation  would  be  necessary  if 
carriers  should  decide  not  to  adjust 
those  rates.  The  specific  rates  as 
adjusted  represent  rates  which  it  will  be 
reasonable  to  allow  to  become  effective 
without  further  suspension.  These 
revised  rates  are  not  prescribed  for 
purposes  of  Section  205(al  of  the 
Communications  Act,  47  U.S.C.  §  205(a). 


'^  In  making  this  adjustment,  carriers  should 
inilially  calculate  the  level  of  the  inside  wiring  rate 
element  from  the  amount  associated  with  inside 
wiring  in  Account  232.  and  the  total  reported 
demand  for  all  terminations  The  result  should  be 
that  the  total  charge  for  a  CT  with  inside  wiring  will 
be  the  same  as  that  proposed  (aside  from  any 
applicable  rate  ad|ustmcnt  factor]  but  the  rale  for  a 
CT  without  inside  wiring  will  be  lower  In  the  case 
of  NECA.  for  example,  this  second  would  be  about 
25  percent  lower.  This  interim  approach  will  allow 
prompt  implementation  of  the  rate  at  a  level  which 
should  not  increase  rates  for  any  customers. 
Carriers  may  file  adiustments  to  these  rates 
subsequently,  allowing  nontial  review  periods  for 
all  concerned. 
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We  believe  this  approach  is  well- 
adapted  to  identify  and  specify  the 
problems  in  these  new  and  problematic 
rate  proposals,  while  giving  the 
exchange  carriers  clear  directions  so  as 
to  minimize  any  unnecessary  further 
delay. ^^  For  video  channel  rate 
increases  attributable  to  unused  PSV 
cable  pairs,  we  suspended  the  increases 
in  part  pursuant  to  Section  2(>l(a)  of  the 
Communications  Act.  47  U.S.C.  204(a). 
Other  provisions  and  issues  are  left  to 
our  continuing  investigation  and 
monitoring  efforts. 

65.  Although  we  have  thus  reached  a 
stage  where  the  tariffs  should  become 
effective,  we  also  recognize  that  many 
important  is.sues  remain  to  be  fully 
addressed.  Those  issues  will  be 
included  in  our  continuing  investigation. 
However,  we  remain  concerned,  in  vi^w 
of  the  magnitude  of  the  changes  in  rales 
and  structures  and  the  continuing 
problems  and  possible  inaccuracies  in 
the  rate  development  process,  that  the 
rates  may  nevertheless  be  excessive, 
despite  the  adjustments  required  here. 
Although  we  will  be  monitoring  the 
results  that  are  produced  by  these  tariffs 
and  will  order  refunds  if  we  find  that  the 
rates  are  likely  to  be  excessive,  the 
existence  of  such  investigation  does  not 
relieve  any  carrier  of  its  continuing 
obligation  to  revise  rates  on  its  own 
initiative  if  it  finds  that  the  rates  have 
produced  a  return  that  exceeds  the 
authorized  rate  of  return. 

66.  The  adjustments  to  the  rates  that 
will  be  sufficient  to  enable  us  to  permit 
the  tariffs  to  become  effective  without 
su.spension  are  necessarily  approximate 
and  depend  in  large  part  on  the 
accuracy  of  the  underlying  data  supplied 
by  the  many  Tiling  carriers  and  of  their 
projections  for  the  future.  If  actual 
operating  experience  shows  that  in 
some  instances  carriers  excetd  the 
allowed  return,  their  statutory  obligation 
to  maintain  reasonable  rates,  under 
Section  201(b)  of  the  Communications 
Act.  47  U.S.C.  201(bl.  justifies  requiring 
the  carriers  to  file  promptly  to  reduce 
their  rates  accordingly.  The  adjustments 
described  in  this  order  are  based  on  our 
present  view  of  costs  and  future 
developments.  We  recognize  that  better 
information  will  become  available  and 
circumstances  will  change.  For  these 
reasons,  we  are  not  requiring  the 
carriers  to  maintain  the  rates  adjusted 
for  any  specific  period  (with  the  partial 
exception  of  the  transitional  OCC  rate 
phase-in),  just  as  if  is  not  our  intent  to 
give  carriers  an  indefinite  opportunity  to 
charge  rates  which  they  discover  to  be 


"  See  Trans  Aldskd  Pipeline  Rale  Cases.  436  U.S. 
631  |19-8|. 


excessive,  we  also  do  not  seek  to  lock 
carriers  into  rates  which  are 
noncompensatory.  Carriers  may,  at  any 
time  after  the  effectiveness  of  the  initial 
special  access  tariffs,  propose  changes 
in  those  tariffs  by  means  of  ordinary 
tariff  transmittals  accompanied  by  the 
support  information  required  by  our 
rules.  In  the  event  that  carriers  do  earn 
more  than  the  allowed  rate  of  return, 
and  have  failed  properly  to  reduce  their 
rates,  we  will  take  steps  to  provide 
refunds. 

67.  In  addition,  in  order  to  ensure  that 
customers  will  in  fact  be  protected,  we 
also  require  that  carriers  keep  accounts 
of  the  special  access  charges  in  order  to 
permit  accurate  refunds,  if  necessary. 
This  accounting  order  will  last  until 
revised  special  access  tariffs,  based 
upon  updated  cost  and  demand  figures, 
become  effective.  We  expect  this  to  be  a 
relatively  brief  period,  until  the 
upcoming  annual  access  tariff  filings  are 
submitted  and  adequately  reviewed. 
The  carriers  are  directed  to  maintain 
specific  accounts  of  the  non-recurring 
charges. 

68.  This  order  also,  in  a  practical 
fashion,  seeks  to  end  the  current 
disparate  rates  charged  to  AT&T  and 
the  OCCs.  Although  various  cummenters 
urge  shorter  or  longer  transition  periods, 
we  conclude  that  the  proposed  one-year 
transition  achieves  a  reasonable 
accommodation  of  the  conflicting  goals 
of  ending  this  disparity  and  preventing 
the  possible  injury  to  completition  that 
more  immediate  implementation  of 
these  still-questionable  rates  might 
cause. 

69.  Because  we  wish  to  implement 
special  access  tariffs  promptly  for  all 
carriers,  we  are  describing  the  tariff 
revisions  (other  than  revisions  described 
in  our  February  19  Order]  that  carriers 
must  make  to  enable  us  to  permit 
special  access  tariffs  to  become 
effective  without  suspension.  These  are 
the  specific  changes  that  carriers  should 
make  in  their  filings: 

a.  For  carriers  listed  in  Attachment  A 
of  Appendix  A,  a  supplement  should  be 
filed  stating  that  each  rate  in  the  tariff 
shall  be  multiplied  by  the  applicable 
rate  adjustment  factor  to  obtain  the 
actual  rate  owed.  For  local  exchange 
carriers  formerly  subject  to  the  20099 
Agreement,  the  supplement  shall  also 
state  that  the  rate  for  circuits  activated 
on  or  before  November  8,  1904  is  one 
half  this  adjusted  rate.  Carriers  that 
obtain  facilities  pursuant  to  the  20099 
Agreement  tariffs  that  are  not  subject  to 
Attachment  A  adjustments  should  also 
file  appropriate  supplements. 

b.  Carriers  may  refile  revised 
individual  rates  if  they  prefer,  instead  of 


a  supplement.  If  the  carrier  wishes  to  do 
so.  it  shall  file  with  the  transmittal  a 
side-by-side  list  showing  all  pending 
rates,  the  rate  adjustment  factor  applied 
to  each  rate,  and  the  revised,  adjusted 
rate.  The  carriers  shall  also  file  revised 
tariff  pages  with  symbolization  as 
required  by  our  rules. 

c.  Carriers  should  modify  the  Channel 
Terminafion  rate  element  by  the 
removal  or  reallocation  of  the  revenue 
requirement  associated  with  inside 
wiring  in  Account  232.  The  Channel 
Ter.mination  rales  should  be  reduced  by 
the  proportion  these  cost  allocations 
represent  of  the  total  costs  allocated  to 
Channel  Termination  in  the  carrier's 
December  filing.  Each  filing  carrier  shall 
specify  in  its  support  material  the 
amount  of  these  costs  as  stated  in  its 
March  and  December  filings,  give 
specific  refetences,  demonstrate  its 
recalculation  of  the  Channel 
Termination  rates,  and  explain  that 
calculation.  Carriers  may  file  a  separate 
rate  element  for  inside  wiring  that  will 
be  assessed  in  conjuction  with  Channel 
Terminations  that  are  associated  with 
inside  wiring.  The  initial  charge  that  is 
filed  should  be  equal  to  the  difference 
between  the  Channel  Termination 
charge  proposed  on  December  3  and  the 
revised  initial  Channel  Termination 
charge.  Carriers  may,  of  course,  file 
revised  charges  for  the  inside  wiring 
element  at  a  later  date  that  reflect  the 
full  amount  of  the  inside  wiring  costs. 

d.  The  proposed  local  video  rates  are 
suspended  for  five  months.  In  order  to 
implement  the  partial  suspension. 
carriers  should  reduce  the  rates  for  full- 
time  and  part-time  video  transmission 
by  an  amount  equivalent  to  the  removal 
of  one  half  the  carrier's  revenue 
requirement  associated  with  unassigned 
PSV  facilities,  at  levels  of  demand  no 
lower  than  those  stated  in  the  December 
filings.  A  description  and  explanation  of 
this  calculation,  with  references  to  the 
March  and  December  filings,  should  be 
provided.  Alternatively,  non-NECA 
carriers  may  reduce  their  local  channel 
rates  by  the  same  proportion  required  of 
NECA,  without  filing  of  cost  support. 
Carriers  may  not  eliminate  "topping"  of 
video  or  program  audio  local  channel 
rates,  but  may  modify  "topping"  at  the 
monthly  rates  to  charge  daily  rates  up  to 
'/aoth  of  the  monthly  rate  for  additional 
days  of  use  after  the  monthly  rate  has 
been  reached.  Pacific  Northwest  Bell  is 
directed  to  remove  its  proposed  video 
rates  and  replace  them  with  the  rates  in 
AT&T's  Tariff  F.C.C.  No.  260.  It  may  also 
propose  the  modifiied  "topping"  plan 
described  above. 

e.  The  tariff  filings  shall  not  include 
any  surcharges  that  purport  to  recover 
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costs  attribuldble  to  the  ph;ise-in  of 
special  access  rates  for  20099 
Agreement  facilities. 

f.  Carriers  are  also  required  to  make 
the  changes  specified  in  the  Commission 
Order  in  this  docket  released  February 
19.1985. 

g.  Carriers  are  directed  to  file  a 
transmittal  implementing  only  the 
revisions  required  or  permitted  by  the 
order  by  March  15,  1985  to  become 
effective  April  1,  1985.  Carriers  who  are 
unable  to  file  their  revisions  by  March 
15  may  request  a  waiver  of  this 
requirement  in  order  to  file  at  a  later 
date,  provided  that  they  also  defer  the 
effective  date  of  their  pending  special 
access  tariffs  for  an  equivalent  period 
past  April  1. 

70.  As  a  result  of  this  order  and  the 
tariffs  filed  to  comply,  we  have 
concluded  the  initial  tasks  we  set  for 
ourselves  in  establishing  this 
in\estigation  of  the  access  and 
divestiture  reliited  tariffs  in  October 
1983.  All  of  the  provisions  of  all  the 
access  tariffs  will  have  become 
effective.  All  of  the  proposed  AT&T  and 
copycat  tariffs  have  been  reviewed  and 
acted  on.  The  various  compensation 
mechanisms  within  the  former  Bell 
System  and  between  local  exchange 
companies  and  the  OCCs  will  have  been 
replaced  by  a  single,  unified  system  of 
tariffs  offering  both  switch(>d  and  other, 
special  access  services  and  facilities. 
Much,  of  course,  remains  to  be  done. 
Aside  from  the  continuing  review  of 
tariffs  and  proposed  revisions,  many 
issues  in  these  very  complicated  tariffs 
remain  to  be  more  thoroughly  addressed 
with  the  benefit  of  actual  experience. 
Our  monitoring  programs  need  to  be 
implemented.  Further  changes  in 
circumstances  and  rules  adopted  to  deal 
with  those  circumstances  are  inevitable. 
Specifically  for  special  access,  we  have 
in  this  and  earlier  orders  identified  a 
number  of  issues  which  will  be  subject 
to  continuing  investigation,  including 
specific  rates.  In  short,  the  major  initial 
effort  of  achieving  workable  tariffs  has 
now  been  completed,  despite  the  need 
for  continuing  fine-tuning,  investigation, 
and  oversight. 

71.  We  thus  find  this  a  proper 
occasion  to  terminate  the  omnibus  CC 
Docket  No.  83-1145  proceeding.  The 
conclusions,  precedents,  and  specific 
directions  in  the  many  massive  orders  in 
this  16-month  proceeding  will  continue 
as  a  solid  foundation  for  later 
proceedings,  but  those  proceedings 
should  in  the  future  be  on  a  smaller 
scale,  more  narrowly  focused  on  specific 
issues,  carriers,  and  customer  concerns. 
Those  proceedings  will  he  designated  in 
later  orders,  including  a  forthcoming 
order  which  will  designate  issues  for  our 


continuing  investigation  of  special 
access. 

IX  Ordering  Clauses 

72.  Accordingly,  it  is  ordered, 
pursuant  to  Section  204(a)  of  the 
Communications  Act,  47  U.S.C.  204(a), 
that  the  rate  increases  for  local  video 
channels  filed  in  the  tariffs  considered 
herein  are  suspended  in  part  for  five 
months  from  the  present  scheduled 
effective  date  and  all  other  proposed 
material  is  suspended  until  April  1, 1985. 

73.  It  is  further  ordered  that  all 
carriers  filing  special  access  tariffs  shall 
file  revised  tariff  material  in  compliance 
with  this  order  and  our  order  released 
February  19.  1965  not  later  than  March 
15,  1985,  with  a  scheduled  effective  date 
of  April  1,  1985. 

74.  It  is  further  ordered  that,  at  the 
same  time  as  the  revised  tariff  material 
is  filed,  all  carriers  must  issue  a 
supplement  reflecting  that  all  speical 
access  tariff  material  previously  filed 
has  been  suspended. 

75.  It  is  further  ordered  that  the 
existing  arrangements  and  contracts 
between  American  Telephone  and 
Telegraph  Company  and  the  exchange 
carriers  are  to  be  extended  until  the 
special  access  tariffs  become  effective. 

76.  It  is  further  ordered  that  the 
exchange  carriers  file  supplements 
deferring  their  withdrawal  as  issuing 
carriers  in  the  20099  Agreement  tariffs 
and  B.S.O.C.  Tariff  F.C.C.  Nos.  3  and  4 
to  April  1, 1985. 

77.  It  is  further  ordered  that  American 
Telephone  and  Telegraph  Company  file 
supplement  to  its  private  line  tariffs 
deferring  the  deletion  of  the  exchange 
carriers  as  concurring  carriers  until 
April  1, 1985. 

78.  It  is  further  ordered,  pursuant  to 
Section  204(a)  of  the  Communications 
Act,  47  U.S.C.  204(a),  that  all  carriers 
filing  special  access  tariffs  shall  keep 
accurate  account  of  amounts  received 
under  the  special  access  tariffs, 
including  a  separate  account  for  non- 
recurring charges,  until  and  unless 
revised  charges  become  effective,  or 
until  further  Commission  order. 

79.  It  is  futher  ordered  that  for  the 
purposes  of  this  order,  §  61.56,  61.58, 
61.59  of  the  Commission  Rules,  47  CFR 
61.56.  61.58.  61.59.  are  waived. 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Sf'c  rpfcry 

Appendix  A — Rate  Level  Adjustments 

1.  In  this  section,  we  describe  the  rate 
adjustments  to  carriers'  proposed 
special  access  rates  that  will  enable  us 
to  permit  tariffs  to  become  effective 
without  suspension.  We  also  describe 


the  analysis  th.it  hdS  led  us  to  conclude 
that  rates  proposed  by  some  carriers  are 
unjust  and  unreasonable  and  must, 
therefore,  be  rejected. 

2.  For  each  non-NECA  BOC  and  for 
NECA  we  have  calculated  two  Rate 
Adjustment  Factors  (RAFs):  one  RAF  for 
metalic.  telegraph  and  voice  grade 
monthly  recurring  charges  (RAFl).  and 
one  RAF  for  all  nonrecurring  charges 
and  for  monthly  recurring  charges  for 
services  other  than  metallic,  telegraph 
and  voice  grade  (RAF2)  RAFl  is 
composed  of  three  components:  (1)  A 
budget  view  adjustment  factor:  (2)  an 
allocation  adjustment  factor:  (3)  a 
demand  response  adjustment  factor. 
Since  RAF2  is  applicable  only  to  rates 
which  carriers  have  not  adjusted  for 
demand  response,  RAF2  is  composed 
onfy  of  the  first  two  com.poncnts.  RAFl 
and  R.-\F2  arc  displayed  in  Attachment 
A.  The  components  of  the  R.AFs  and  the 
calculation  of  the  RAFs  are  displayed  in 
Attachment  B.  The  calculation  of  the 
RAFs  from  their  components  is 
described  in  the  Conclusion  of  this 
appendix.  The  calculation  of  the 
components  themselves  is  discussed 
below  in  sections  1  through  3.  The 
calculation  of  the  allocation  adjustment 
factor  is  displayed  in  Attachment  C. 

3.  The  budget  view  adjustment  factor 
represents  an  adjustment  based  on  our 
analysis  of  the  disparity  between  the 
carrier's  budget  views,  from  which  the 
proposed  special  access  revenue 
requirements  derive,  and  our  estimate  of 
1984  actual  operating  costs.  We 
conclude  that  non-.NECA  BOCs'  and 
NECA's  revenue  requirements  are 
overstated  by  4  percent. 

4.  The  allocation  adjustment  factor 
represents  an  adjustment  based  on  our 
analysis  of  demand  changes  from  March 
to  December  for  each  non-.\EC.A  BOC 
and  NECA  and  the  effect  that  these 
changps  have  on  each  non-NECA  BOCs 
and  .NECA's  special  access  revenue 
requirement.  Demand  data  underlies  the 
ratio  by  which  total  company  budget 
views  are  separated  between  state  and 
intei^tate  jurisdictions  and  then 
allocated  to  the  special  access  element. 
Hence  changes  m  demand  should  result 
in  changes  m  the  overall  allocation  of 
costs  to  the  special  access  element. 
Therefore,  we  have  computed  allocation 
adjustment  factors  which  reflect  our 
estimate  of  the  changes  in  each  BOCs 
and  NECA's  special  access  revenue 
requirement  that  should  result  from 
changes  in  its  demand.  The  computation 
of  the  allocation  adjustment  factor  for 
each  BOC  and  NECA  is  displayed  in 
attachment  C. 

5.  The  dem.and  response  adjustment 
factor  represents  an  adjustment  based 


on  our  analysis  of  the  demand  response 
adjustments  certain  BOCs  and  NECA 
make  to  their  metallic,  telegraph  and 
voice  grade  baseline  monthly  recurring 
rates.  We  conclude  that  no  demand 
response  adjustments  are  warranted. 
Therefore  we  compute  a  demand 
response  adjustment  factor  for  NECA 
and  those  BOCs  that  made  demand 
response  changes  to  their  baseline  rates. 
The  factors  for  each  BOC  and  NECA  are 
displayed  m  Attachment  b,  page  1. 
column  III. 

(1)  Builgft  Vit'w  Adjustment  Factor 

6.  In  this  section  we  explain  the 
derivation  of  our  estimate  that  the  non- 
NECA  BOCs'  and  NECAs  proposed 
special  access  revenue  requirements  are 
overstated  by  4  percent. 

Comments 

7.  In  the  November  9  Order,  we 
discussed  the  estimate  we  made  in  the 
May  15  Switched  Access  Cost  Order 
that  the  total  industry  interstate  revenue 
requirement  was  overstated  by  1.7 
percent.  In  the  November  9  Order,  we 
refrained  from  reducing  the  total 
industry  special  access  revenue 
requirement  by  1.7  percent.  Paras.  63-66. 
Many  commenters  criticize  that 
decision.  SBS  states: 

The  most  serious  defect  in  the  specidi 
access  revenue  requirement  continues  to  be 
the  carriers'  inability  or  unwillingness  to 
justify  the  derivation  of  the  interstate  revenue 
rcriuirf'meni  frum  the  1!184  Budget  View.  The 
Commission  should  reconsider  its  decision  in 
the  Novpmhfr  9  OrdtT  to  refrain  for  the 
present  from  flowinR  throuKh  the  1.7  percfnt 
revenue  rt^quirement  redu;:tions  which  it 
implemented  for  switched  access  in  its  Muy 
1.5  OrdiT.  1  he  sole  asserted  rationale  for  this 
decision— the  ■possibility'  that  actual  special 
;iccess  costs  may  exceed  the  March 
estimates — was  suggested  by  the  exchange 
earners  ttiemselves  on  the  basis  of 
preliminarv  data.  The  Commission  itself 
dksmissed  the  carrier  data  as  aberrational 
and  riddled  wi'.h  errors,  \ovfmbfr  9  Order. 
para.  66.  raisiny  serious  question  as  to  the 
leHilimary  of  the  Commission's  decision  not 
to  flow  through  the  1.7  percent  adjustment. 

The  approach  articulated  by  the 
Commission  in  its  .V/oy  75  Order  is  no  less 
applu  able  to  special  access  than  to  switched 
access.  The  revenue  requirements  for  special 
and  switched  access  are  derived  from  the 
same  inierstate  revenue  requirement,  and 
thus  are  equally  subject  to  improper 
distortions  from  defective  carrier  cost 
projections.  Because  there  is  no  reason  to 
believe  that  special  access  costs  are  growing 
at  a  more  r.ipid  pace  than  switched  access 
costs,  the  nine  penent  annual  growth  rate 
used  for  switched  access  in  the  May  15  Order 
should  be  a  ceiling  on  special  access  growth 
as  well. 

SRS  Comments  at  sentinn  3.  pp   12-13. 
Western  Union  agrees  with  SBS.  In 
support  of  the  argument  that  the 


Commission  should  Dow  through  the  1.7 
percent  reduction  to  special  access. 
Western  Union  provides  a  comparison 
of  BOC  total  company  budget  view 
estimates  and  1984  actuals.'  Western 
Union  annualizes  the  BOCs  total 
company  operating  statistics  for  the  first 
nine  months  of  1984  and  compares  them 
to  the  BOCs"  March  budget  view. 
Western  Union  calculates  that  total 
company  actual  expenses  are  10.4 
percent  below  the  March  budget  view 
and  that  Total  Plant  in  Service  (Account 
100.1)  is  1.4  percent  below  the  March 
budget  view. 

8.  NECA  asserts  that  the  use  of  the 
March  Budget  View  as  the  starting  point 
for  the  special  access  revenue 
requirement  is  reasonable.  NECA  states: 

The  most  frequent  objection  raised  by  the 
petitioners  is  to  the  use  of  the  March  budget 
view  of  revenue  requirements  as  the  starting 
point  for  the  cost  studies.  In  its  special  access 
Order,  the  Commission  explicitly  stated  that 
use  of  any  other  revenue  requirement 
estimate  could  jeopardire  the  effectuation  of 
special  access.  Notwithstanding  that 
preliminary  indications  showed  actual 
special  access  revenue  requirements  to  be 
higher  than  those  developed  from  the  March 
budget  view,  we  followed  the  Commission's 
direction  because  resolving  the  controversy 
surrounding  special  access  and  implementing 
a  uniform  tariff  was  paramount. 

NECA  Reply  at  17.  NECA  also  states: 

Despite  the  variety  of  claims  raised  by  the 
petitioners,  use  of  the  March  revenue 
requirements  is  reasonable.  Indeed, 
petitioners  |sic|  contentions  that  actual 
operating  results  are  substantially 
underrunning  budget  view  estimates  are 
contrary  to  the  facts.  Total  interstate 
expenses  and  average  net  investment  for  all 
BOCs  for  the  period  January  through  October 
are  available.  When  these  data  are 
annualized  and  compared  to  the  March 
budget  view,  it  shows  the  budget  view 
average  net  investment  is  approximately  one 
percent  lower  than  actual  and  budget  view 
expenses  are  approximately  6.3  percent 
higher  than  actual.  In  terms  of  revenue 
requirements,  budget  view  revenue 
requirements  are  only  4£  percent  higher  than 
annualized  BOC  data.  Thus,  the  substantial 
underrunning  of  costs  suggested  by  some 
petitioners  is  not  materializing. 

NECA  Reply  at  17-ia  Finally.  NECA 
asserts: 

[Bjucause  the  budget  ?iew  revenue 
requirements  are  for  a  1984  test  year,  and  the 
special  access  rates  would  not  be  effective 
until  1985,  normal  growtfi  in  expenses  and 
investment  will  offset  any  difference  between 
budget  view  and  actual  Interstate  revenue 
requirements  in  1984. 

NECA  Reply  at  18.  Pacific  Bell  provides 
information  on  its  owh  actuals.  It  states: 


Western  Union  claims  that  the  budget  view 
forecast  of  1984  costs  is  invalidated  by  the 
actual  costs.  In  Pacific  Bell's  case,  this  is 
simply  wrong.  Our  preliminary  data  show  a 
mere  6  percent  variation  between  the  budget 
view  and  actuals:  [1984  Interstate  Actuals 
(annualized  from  5  months  of  estimated 
data):  Sl.730  billion;  Budget  View:  $1  833 
billion).  This  is  certainly  reasonable, 
particularly  where  no  prior  year  actuals 
existed.  In  addition.  Pacific  Bell's  special 
access  revenue  requirement  filed  on  March  19 
falls  below  1984  actuals:  [1984  special  access 
Actuals  (annualized  from  estimated  data); 
S235.7  million;  Budget  View:  $275.4  million). 
Thus,  Pacific  Bell's  March  View  of  the  special 
access  revenue  requirement  has  certainly  not 
been  overstated  but  understated. 

Pacific  Bell  Comments  at  2-8  to  2-10. 

Discussion 

9.  In  the  November  9  Order,  we 
stated:  "Given  the  possibility  that 
operating  'actuals'  will  prove  higher 
than  the  original  carrier  estimates  for 
special  access,  we  will  not  flow  through 
the  1.7  percent  reduction  in  revenue 
requirement  we  made  in  the  May  15, 
1984  Switched  Access  Cost  Order." 
November  9  Order  at  para.  66.  Our 
rationale  was  not  solely  based  on 
NECA's  assertion  that  its  special  access 
actuals  exceeded  its  March  budget  view 
projections.  The  primary  reason  for 
refraining  from  reducing  the  special 
access  revenue  requirement  was  the 
inappropriateness  of  flowing  through  the 
1.7  percent  reduction,  which  was  based 
on  May  forecasts,  at  a  time  when  BOC 
actual  operating  statistics  were 
becoming  available. 

10.  On  October  17. 1984,  prior  to  the 
adoption  of  the  November  9  Order. 
NECA  proposed  increasing  its  carrier 
common  line  rate  from  $.0524  per  minute 
of  use  (MOU)  to  S.0570/MOU  and  also 
proposed  increasing  its  traffic  sensitive 
rates.  NECA  Transmittal  No.  23.  These 
increases  were  scheduled  to  become 
effective  January  15,  1985.  Our  review  of 
NECA's  proposed  switched  access 
revisions  required  detailed  analysis  of 
"actuals"  for  1984.  Since  the  results  of 
the  analysis  were  germane  to  our 
decision  whether  to  reduce  the  total 
industry  special  access  revenue 
requirement,  we  decided  to  forego 
mal<ing  a  decision  until  our  analysis  was 
complete.  Since  the  adoption  of  the 
November  9  Order  preceded  the 
adoption,  on  January  14. 1985,  of  the 
Order  on  NECA's  Transmittal  No.  23.* 


'  VVustcm  Union  at  24-25kind  AppenUix  20. 


■N'.ilional  Exchange  Cdrner  AssoLialion. 
Application  No.  14.  Transmillal  No.  23.  FCC  No. 
1990.  released  Jan.  17, 1985.  (January  17  Order). 
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we  declined  to  flow  through  the  1.7 
percent  reduction  to  the  special  access 
in  the  November  9  Order. 

11.  As  a  result  of  the  analysis 
contained  in  ihe  January  17  Order,  we 
reached  firm  conclusions  regarding  the 
projected  annualization  of  1984  actuals. 
As  a  result,  we  are  now  in  a  better 
position  to  compare  actuals  to  the 
March  budget  views  than  we  were  when 
the  November  9  Order  was  adopted. 
Even  though  the  analysis  of  Transmittal 
No.  23  was  based  on  a  review  of 
switched  access  elements  rather  than 
special  access  elements,  we  believe  that 
it  is  possible  to  use  the  results  of  the 
analysis  to  make  a  reasoned  conclusion 
concerning  the  special  access  revenue 
requirement. 

12.  The  January  17  Order  estimated 
the  "Common  Line  Revenue 
Requirement  before  Adjustments"  to  be 
$10,638,706  million.'  Table  3.  This 
estimate  was  developed  by  applying 
estimated  percentages  of  growth  (7.1 
percent  for  expenses  and  other  taxes;  3  4 
percent  for  average  net  investment  and 
associated  items)  to  actual  costs  from 
June,  July,  August  and  September  1984, 
in  order  to  reach  an  annual  common  line 
revenue  requirement  for  test  year  June  1, 
1984  to  May  31, 1985.  Except  for  two 
factors,  this  estimate  is  directly 
comparable  to  the  common  line  revenue 
requirement  that  NECA  derived  from  the 
BOC  budget  views  and  proposed  in  the 
March  filing.  The  first  factor  is  that  the 
estimate  in  the  January  17  Order  is  for 
test  period  June  1. 1984  to  May  31, 1985 
instead  of  calendar  year  1984,  which 
was  used  in  the  March  filing.  The 
second  factor  is  that  the  "Common  Line 
Revenue  Requirement  before 
Adjustments"  has  not  been  adjusted  for 
disallowed  antitrust  costs.  Subtracting 
the  antitrust  disallowance  of  $27,317 
million  results  in  an  estimated  common 
line  revenue  requirement  of  $10,611,389 
million.  Comparing  this  estimate,  which 
is  based  on  actuals,  to  NECA's  March 
projection  of  $11, 092.064,727,  "we  find 
that  the  estimate  based  on  actuals  is 
3.79  percent  lower  than  NECA's  March 
projection.  Since  our  estimate  of  actuals 
is  based  on  a  later  test  period  than 
NECA's  March  projection,  an 
adjustment  of  our  estimate  is  required 
for  direct  comparison.  Since  we 
estimated  the  growth  in  1984  costs  to  be 
greater  than  zero,  a  downward 


adjustment  of  our  estimate  of  actuals  is 
required  to  reflect  the  calendar  year 
1984  lest  period.  As  a  result,  our 
normalized  estimate  of  actuals  is  at 
least  4  percent  lower  than  the  budget 
view  estimate. 

13.  Our  findmg  that  common  hne 
actuals  are  at  least  4  percent  lower  than 
budget  view  projections  coincides 
substantially  with  Western  Union's 
conclusion  that  total  company  actuals 
are  significantly  below  BOC  budget 
view  projections  and  NECA's  statement 
that  the  BOC  interstate  budget  view 
estimates  are  4.8  percent  higher  than  the 
interstate  actuals.  NECA's  Statement 
that  the  BOCs'  interstate  budget  view  is 
4.8  percent  higher  than  actuals, 
considered  in  light  of  our  own 
conclusion  that  the  common  line  budget 
view  is  approximately  'percent  higher 
than  common  line  actuals,  implies  that 
the  BOCs"  aggregate  traffic  sensitive 
budget  view,  of  which  the  special  access 
budget  view  is  a  significant  part,  is 
likely  to  be  approximately  4  percent 
higher  than  traffic  sensitive  actuals.  This 
inference  results  from  the  fact  that  the 
traffic  sensitive  revenue  requirement 
and  the  common  line  revenue 

'  requirement  make  up  the  bulk  of  the 
interstate  revenue  requirement.' 

14.  Pacific  Bell  is  the  only  BOC  that 
has  filed  a  reply  which  claimed  its 
special  access  actuals  are  higher  than  its 
budget  view.  As  quoted  above,  Pacific 
Bell  asserts  that  its  annualized  1984 
estimate  of  actuals  is  $285.7  million, 
approximately  3.7  percent  higher  than 
its  budget  view  forecast  of  $275.4 
million.  Pacific  Bell's  contention, 
however,  is  unsupported.  The  actuals  on 
which  it  bases  its  annualized  forecast 
for  1984  are  not  supplied;  nor  is  it 
possible  to  determine  how  many  months 
of  actuals  Pacific  Bell  used  as  a  basis  for 
its  forecast  or  whether  these  included, 
as  would  be  proper,  pre-access  1984 
months.  In  addition,  the  implicit  rates  of 
growth  for  average  net  investment  and 


'Xhe  pstimalp  i>f  Common  Ijne  Revenue 
Requirpmenl  before  Aitiuslmrnlg  excludes  changes 
in  Sp#>cial  Access  sunrharRp  revenue,  antitrust 
ili<alk)wances.  arijustmt-nts  for  traffic  sensilive 
over-recover>'  and  purported  directory  assistance 
shortfall,  and  adjustment  for  the  reallocation  of 
mcsssRc  station  equipment. 

•NKCA  Cost  Support.  Mar.  15. 19&1  Volume  1.  p. 
4-36. 


'  The  overall  industrj'  interstate  revenue 
reijjirpmenl  is  composed  primarily  of  the  common 
line  r<"venue  requirement,  the  switched  and  special 
traffic  sensitive  revenue  requirement  and  the  billms 
and  collection  revenue  requirement  Out  of  a  total 
BOC  interstate  March  budget  view  of  approximately 
$16  5  billion.  $8  7  billion  is  common  line  A  rough 
estimate  of  the  total  BOC  switched  traffic  sensitive 
budget  view  estimate  ts  $4  "^  billion  (  80     170.000 
million  MOU  -  $i)33183fl'MOL'  +  240  million  in 
claimed  directory  assistance  shortfall  See  the 
fanuary  17 Order)  The  f)OCii' speciot access  budget 
vit'W  is  ai)pn)x:nia:i-h  Si'  ''.ilion. 

Therefore,  findings  that  both  the  total  lalenlale 
budget  view  and  the  common  line  poriHMi  of  the 
budget  v'.ew  were  overstated  by  apprommdlely  4 
percent,  directly  leads  to  the  conciusion  thai  (he 
residual  portion  of  the  inleratale  budget  view  of 
which  switched  traffic  sensitive  and  speaal  actem 
are  the  larjjesl  parts,  is  also  over»4ated  by 
approximately  4  percent. 


total  expenses  and  other  taxes,  which 
Pacific  Bell  used  to  annualize  its  actuals, 
are  not  provided.  As  a  result  it  is 
impossible  to  verify  Pacific  Bell's 
assertion  that  its  actuals  are  higher  than 
its  budget  view.*Futhermore.  it  is  our 
understanding  that  the  BOCs  have 
experienced  significant  difficulties  in 
determining  "special  access  actuals"  for 
the  simple  reason  that  special  access 
tariffs  have  not  yet  gone  into  effect.' As 
a  result  of  these  considerations  we  find 
that  Pacific  Bell's  contention  that  its 
"special  access  actuals"  are  higher  than 
its  budget  view  is  unsupported. 

15.  NECA's  Letter  to  the  Chief. 
Common  Carrier  Bureau  of  October  10 
contained  proposed  rates  refiecting  an 
increase  of  $139  million  over  the  March 
special  access  revenue  n^quirement, 
NECA  claimed  this  increase  was  based 
on  the  annualization  of  operating  results 
for  June  and  July.  In  NECA's  reply, 
quoted  above,  NECA  reasserts  that 
"preliminary  indications  showed  actual 
special  access  revenue  requirements  to 
be  higher  than  those  developed  from  the 
March  budget  view."  We  believe  that 
two  months  of  operating  actuals,  based 
on  uncertain  reporting  procedures,  are 
inadequate  support  for  NECA's 
contention  that  actuals  are  exceeding 
forecasts.* 

16.  Also,  we  disagree  with  NECA's 
contention,  quoted  above,  that  the 
revenue  requirement  should  not  be 
calculated  on  a  calendar  year  1984  test 
period  basis.  Special  Access  demand  is 
(or  should  be)  calculated  on  a  midyear 
1984  basis.  Also,  the  portion  of  the  CPE 
phase-oui  assigned  to  special  access  ts 
calculated  on  a  mid-year  1984  basis. 
Therefore,  for  consistency's  sake,  a 
calendar  1984  test  year  is  appronate. 

Conclusion 

17.  in  the  Switched  Access  Cost 
Order,  we  found  that  the  BOCs'  total 
company  budget  view  estimates  were 


•The  lonuory  17  Onier  found  defecis  in  .\EC-A  s 
estimate  of  actuals  on  exactly  these  grcmnds.  That 
order  disallowed  antitrust  costs  from  faui  months  of 
acIuaU  from  which  .\ECA  annualized  ilt  forecasts, 
reduced  the  rales  of  growth  that  .\F.CA  used  to 
annualize  its  costs,  and  irtcluded  pre~acc«ss  months 
in  our  analysis  of  growth  ui  costs  and  demand 

'For  example  sff  Divested  BOCs  Petition  for 
Clanficatton  or  in  the  Alternative  Application  for 
Waiver  (In  regard  to  Commission  requirements  (or 
Cost  Support  MatterMik  to  t>e  Kiied  with  .Access 
Tariffs  on  .March  1,  19a5>.  February  15.  198i. 

'  See  the  fanuory  77  Order  for  an  in-deplh 
discussion  of  appropnate  forecasting  procedure* 
and  dulB  sources  We  also  note  that  .NiFCA  a 
contention  thai    the  Commission  explicitly  staled 
that  the  use  of  any  other  revenue  reqairemcnl 
eittimale  {than  the  March  estimalel  could  ^eopardiu 
the  effei;lualion  of  special  access  .  (.NECA 

Reply  ai  17)  is  factually  incorrect.  We  Oiscourafced 
incraaseis  m  the  »peciai  access  re\enuc  req«ureineol. 
not  decreases.  See  November  9  OnMr  a\  para.  66 
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unsupported.  As  a  result,  the  Switched 
Access  Cost  Order  required  a 
downward  adjustment  of  the  switched 
access  revenue  requirement  based  on 
our  analysis  of  the  BOCs'  total  company 
budget  view.  In  the  instant  Order  we 
reaffirm  our  finding  that  the  BOCs' 
budget  views  are  unsupported.  The  best 
available  information  indicates  that 
BOCs'  budget  view  forecasts  overstate 
traffic  sensitive  actuals  by  4  percent. 
There  is  no  reason  to  think  that  the 
accuracy  with  which  switched  traffic 
sensitive  actuals  were  forecast  differs 
from  the  accuracy  with  which  special 
traffic  sensitive  actuals  were  forecast. 
We  believe,  therefore,  it  is  likely  that  the 
BOCs'  and  NECAs  budget  view 
forecasts  overstate  the  special  access 
revenue  requirement  by  4  percent.' 

(2J  Allocation  Adjustment  Factor 

18.  The  Commission's  determination 
of  allocation  adjustment  factors  for  the 
nnn-N'ECA  BOCs  and  NECA  is  based  on 
analysis  of  the  special  access  demand 
and  revenue  requirement  information 
the  non-NECA  BOCs  and  NECA 
submitted  in  the  March  and  December 
filings.  We  will  first  discuss  the  demand 
and  cost  allocation  information 
contained  in  the  March  and  December 
filings  and  then  describe  the  method  by 
which  we  computed  allocation 
adjustment  factors. 

Demand 

19.  In  commenting  on  the  March  1984 
access  filings,  a  number  of  commenters 
asserted  that  exchange  carriers  had 
underestimated  their  special  access 
demand  and  thereby  overstated  their 
special  access  rates.'"  Western  Union 
concluded  that  at  least  some  BOCs 
underestimc,  d  key  demand  quantities, 
including  access  connections  and 
special  access  lines.  Ad  Hoc  called  the 
Commission's  attention  to  the  possibility 
that  certain  "copycat"  "demand 
quantities  were  incorrectly  omitted  from 
special  access  demand  estimates  but 
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'  Tht  dn,il\sjs  in  the  /cinuary  17  Order  and  the 
comparisons  t>rlween  budgel  views  and  actuals  in 
the  mslani  Order  are  passed  on  aggregate  (divested) 
BOC  and  industry  data  Therefore,  it  is  not  possible 
to  assess  individually  each  BOCs  budget  view  and 
actuals  or  require  individual  revenue  requirement 
a(l|ustmenls. 

'"See  NinrmlHT  9  Order  al  paras.  73-79.  There 
arc  a  multiplicity  of  special  access  demand 
Hu.mtilies  They  may  be  conceptualized  as 
belonging  lo  a  matrix  of  services  [e.g..  metallic, 
lfl.-gr,i|ih  and  voice-gradel  and  rale  structure 
categories  (c  i;,  channel  terminalion.  channel 
mileage  and  optional  features  and  functions).  In 
terms  of  the  overall  revenue  they  recover,  the  most 
imporlanl  demand  quantities  are  channel 
tennination  and  channel  mileage  for  metallic. 
lelegr.iph  and  voice  grade  services  The  revenue 
requirement  associated  with  channel  terminations  is 
the  largest. 

""Copyciil"  services  include  intrastate  private 
lines  that  are  jurisdictionally  interstate 
(  cunlaminated"  private  lines),  interstate 


that  associated  copycat  costs  were 
included.  SBS  pointed  out  that  certain 
data  bases  [e.g..  TIRKS)  which  many 
BOCs  used  to  estimate  special  access 
demand  were  outdated  and  did  not 
supply  accurate  demand  information. 

20.  In  its  Letters  to  the  Chief.  Common 
Carrier  Bureau  of  October  10  and  24. 
1984,  NECA  confirmed  the  validity  of 
many  of  the  commenters'  criticisms  and 
presented  revised  demand  figures. 
According  to  NECA,  the  reasons  for  the 
revisions  included  (1)  adjustments  to 
demand  quantities  (including  OCC 
circuits,  intrabuilding  facilities  and 
multipoint  services)  due  to  reliance  on 
current  billing  records  (CABS)  rather 
than  engineering  records  [e.g..  TIRKS): 
(2)  rectification  of  previous 
misclassification  of  a  significant  number 
of  metallic  and  telegraphic  services  as 
voice  grade:  (3)  adjustments  to  metallic 
and  telegraphic  mileages  resulting  from 
the  ultimate  allocation  of  facilities 
between  AT&T  and  the  BOCs:  and  (4) 
the  inclusion  of  inadvertantly  omitted 
copycat  demand  (to  correspond  to 
previously  included  copycat  costs). 
These  demand  revisions  resulted  in 
significant  changes  to  NECA's  demand 
estimates. '=  For  instance.  NECA 
increased  its  estimate  of  channel 
terminations  (CTs).''a  key  rate  element. 
by  more  than  23  percent.  '* 

In  the  November  y  Order,  we  concluded: 
The  demand  revisions  submitted  by  NECA 
come  ver7  late  in  this  proceeding.  Yet,  their 
potential  impact  on  rates  is  so  significant, 
that  we  would  be  remiss  not  to  consider  them 
in  this  investigation.  It  is  likely  that  some 
exchange  carriers  that  have  not  pooled  with 
NECA  have  made  similar  estimation  errors. 
Therefore,  we  require  that  all  exchange 
carriers  correct  demand  estimation  errors 
stemming  from  faulty  methodology  and  revise 
their  special  access  rates  accordingly.  In 
particular,  exchange  carriers  should  not 
estimate  demand  by  methods  that  rely  solely 
on  TIRKS.  We  also  require  thai  carriers 
which  seek  to  revise  their  demand  estimates 
submit  revised  cost  support  documenting 
these  changes  and  explaining  their  cause  and 
extent. 

November  9  Order  at  para.  79.  We  also 
approved  the  following  additional 
adjustments  to  demand  (and 


inlraL.'\TA  private  lines,  and  certain  interstate 
interLATA  private  lines  C'corridor"  service) 
permitted  by  the  Modification  of  Final  judgement  in 
United  States  vs.  AT&T.  552  F.  Supp  131  (D.D.C. 
1982).  off d  sub  now.  Maryland  v.  United  Slates.  460 
U.S.  1001  (1983). 

"  NECA  also  noted  that  it  could  not  quantify  the 
demand  changes  resulting  from  each  of  the  four 
factors.  I 

'^Channel  lerminations  (^Ts)  are  simply  the  sum 
of  access  connections  ( ACsj'and  special  access 
lines  (SALs). 

"  As  a  result  of  increases  In  estimated  demand, 
many  of  the  rates  NECA  displayed  in  its  October  10 
illustrative  tariff  were  significanlly  lower  than  the 
rates  proposed  in  March. 


concomitant  adjustments  to  the  revenue 
requirement):  (1)  The  reallocation  of 
dedicated  access  line  extensions 
(DALEs)  from  special  access  to  switched 
access;  (2)  the  inclusion  of  private  line 
copycat  services  in  special  access:  and 
(3)  the  inclusion  of  closed-end  FX  lines 
and  DOS  hubs  in  special  access. 

21.  In  the  December  3  filing.  NECA 
and  each  BOC  make  substantial 
adjustments  to  their  estimates  of 
demand.  In  fact,  as  Attachment  C 
shows,  the  demand  figures  are  entirely 
reworked  and  bear  little  resemblance  to 
those  submitted  in  March. '^ The  changes 
exhibit  no  overall  pattern.  Some 
companies'  estimates  of  CTs  and 
channel  mileage  increase  while  some 
decrease.  Some  change  drastically  and 
some  only  slightly.  In  addition  to  overall 
increases  and  decreases,  there  are  shifts 
in  the  proportion  of  2-and  4-wire  CT 
facilities  counts  and  in  the  proportion  of 
CTs  for  various  service  catgories  [e.g.. 
metallic,  narrowband,  voice  grade  CTs). 

22.  The  December  demand  estimates 
are  extensively  criticized  by  the 
interexchange  carriers.  Many 
commenters  criticized  the  accuracy  of 
the  CABS  billing  system,  which 
exchange  carriers  use  as  a  major  source 
of  demand  information.  SBS  criticizes 
the  lack  of  detailed  information  filed  in 
support  of  demand  changes  and  the  fact 
that,  contrary  to  the  Commission's 
expectations,  estimates  of  demand 
decrease  in  many  important 
jurisdictions  and  thereby  result  in  higher 
rates.  Western  Union  and  MCI  allege 
that  there  are  still  unexplained 
discrepancies  between  the  number  of 
SALs.  ACs,  CTs  and  circuits. '«  Western 
Union  also  claims  that  the  channel 
termination  counts  for  many 
jurisdictions  are  unreasonably  low 
based  on  its  observation  that  the 
channel  termination  counts  for  the 
serices  Western  Union  leases  comprise 
an  unaccountably  high  proportion  of 
total  demand  that  exchange  cariers 
estimate  for  these  services.''' 


"In  their  replies  to  the  March  comments. 
Southwestern  Bell.  Pacific  Bell  and  US  West 
defended  their  demand  estimates.  The  demand 
estimates  they  submit  in  their  December  3  filings. 
however,  are  entirely  different  from  those  submitted 
in  March.  For  instance,  in  March,  Pacific  Bell 
estimated  a  total  of  356,788  2-wire  narrowband, 
voice  grade  and  audio  programming  lines  and  48,201 
4-wire  lines,  but  in  December,  Pacific  Bell  estimated 
that  there  were  127.333  2wire  lines  and  176.643  4- 
wire  lines  for  the  same  service  categories 

"  According  to  Western  Union  and  MCI  the  ratio 
of  CTs  lo  circuits  should  be  greater  than  two  and 
the  number  of  SAI.s  should  exceed  the  number  of 
ACs.  According  to  Western  Union,  these 
relationships  derive  from  the  fact  that  all  ACs  have 
at  least  one  SAL  (more  than  one  in  a  multipoint 
configuration)  and  all  circuits  have  al  least  two  CTs 
(more  than  two  in  a  multipoint  configuration) 

"  For  instance.  Western  Union  alleges  thai  In 
various  jurisdictions  its  demands  for  metallic 

Continued 
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23.  The  carriers  stoutly  defend  their 
demand  estimates.  Pacific  Telesis, 
Ameritech  and  NECA  point  out  various 
reasons  why  Western  Union's  and 
MCI's  claims  are  wrong.'*  NECA  and 
certain  Regional  Bell  Operating  total  of 
356.788  2-wire  narrowband,  voice  grade 
and  audio  programming  lines  and  48,201 
4-wire  lines,  but  in  December,  Pacific 
Bell  estimated  that  there  were  127.333  2- 
wire  lines  and  176.643  4-wire  lines  for 
the  same  service  categories.  Companies 
claim  that  the  new  demand  estimates 
are  an  improvement  over  the  old 
estimates  and  represent  a  process  of 
extensive  data  review  and  of 
reconciliation  between  engineering 
records  and  CABS  billing  records. 
NECA  also  claims  that  an  overview  of 
aggregate  AT&T  and  OCC  demand  for 
local  channels  establishes  the 
reasonableness  of  the  estimates  made 
by  the  BOCs.  According  to  NECA. 
aggregate  AT&T  and  OCC  demand  for 
local  private  lines  is  slightly  lower  than 
the  aggregate  of  demand  estimates  filed 
by  the  BOCs  and  thus  implies  that  the 
BOCs'  estimates  of  demand  are.  if 
anything,  overstated.'* 

24.  We  agree  with  the  exchange 
carriers  that  the  current  estimates  of 
demand  represent  significant 
inprovements  over  the  March  estimates. 
First,  the  carriers  have  complied  with 
the  November  9  Order  in  regard  to  the 
inclusion  of  demand  for  copycat,  closed- 
end  FX  and  DDS  hub  services  and  in 
regard  to  the  exclusion  of  DALEs. 
Second,  the  carriers  base  their  new 
estimates  on  1984  counts,  derived  from  a 
reconciliation  of  CABS  billing  records 
and  engineering  records.  CABS  is  a  new 
system  and  may  share  the  infirmities 
that  typpically  characterize  new 
system.s;  however,  it  almost  certainly 
represents  an  improvement  over  the 
flawed  review  of  engineering  records 
that  characterized  the  process  by  which 
demand  counts  were  developed  for  the 
March  filing.  We  do  not  think  that  the 
carriers  have  completely  solved  the 
problem  of  estimating  special  access 
demand. 2"  Yet,  we  conclude  that  their 


services  exceeds  the  total  estimated  by  the  carrier. 
Comments  at  Appendix  22. 

'"  For  instance,  the  exchange  carriers  assert  that 
copycat  circuits  may  have  two  SALs  and  no  AGs; 
that  comparison  of.  e.g..  4wire  AGs  to  4-wire  SALs 
is  not  meaningful  becuse  4-wire  AGs  can  interface 
with  2-wire  SALs;  and  thai  circuit  counts  for  various 
multipoint  services  represent  midlmk  counts. 

"  According  to  NECA.  ATSTs  most  recent 
estimate  of  special  access  demand  is  835.723 
channels.  According  to  NEGA.  multiplying  this 
figure  by  two  and  adding  total  OCC  demand  of 
H()6.048  channel  terminations  yields  2.477,494 
channel  terminations,  which  is  approximately  7 
percent  lower  than  the  estimated  CT  demand  filed 
by  the  BOCs.  NEGA  Comments  at  32. 

"'  For  instance.  Western  Union's  criticism  of  BOC 
metallic  demand  counts  may  be  valid.  Also.  SBS  is 


December  demand  figures  appear  to  be 
a  significant  improvement  over  the 
March  figures. 

Demand-Related  Costs 

25.  An  important  result  of  the 
December  filing  is  that,  in  many 
jurisdictions,  proposed  special  access 
rates  have  increased  over  the  rates 
proposed  in  March  and,  in  some 
jurisdictions,  have  increased 
significantly.^'  As  explained  below,  we 
conclude  that  this  is  due  to  upward 
pressure  on  rates  caused  by  a  mismatch 
between  demand  and  the  special  access 
revenue  requirement.  In  this  section,  we 
discuss  the  relationship  between  revised 
demand  estimates  and  the  special 
access  revenue  requirement. 

26.  The  key  concept  in  explaining  the 
mismatch  between  demand  and  revenue 
requirement  in  the  December  filing  is  the 
two-fold  function  of  demand  in  the  rate 
development  process.  First,  demand 
data  underlies  the  allocation  process  by 
which  special  access  costs  are 
determined. ^^  Second,  demand  quantilis 
are  used  as  denominators  in  the 
calculation  of  individual  switched  and 
special  access  rates.  If  a  carrier's  rate 
development  process  is  consistent,  the 
demand  quantities  used  to  determine  the 
allocation  of  costs  to  a  particular  service 
and  the  demand  quantities  used  to 
calculate  the  charge  for  that  service 
should  be  substantially  the  same.  In 
other  words,  estimates  of  demand 


correct  in  slating  that  additional  documentation 
would  be  useful  for  validating  the  enormous 
changes  in  estimated  demand  from  March  to 
December. 

' '  For  instance.  C&P  of  Maryland  has  increased 
its  charges  for  a  2-wire  voice  grade  circuit  without 
signaling  (0  miles  channel  mileage)  from  $53.03  in 
March  to  S5S.14  m  December,  even  though 
significant  costs  were  removed  from  that  service  in 
accordance  with  ihe  November  9,  Order  (For 
example,  the  November  9  Order  required  the 
removal  of  channel  mileage  costs  from  zero  mileage 
circuits,  the  exclusion  of  message  station  equipment 
costs  from  basic  channel  charges  and  the 
deaveraging  of  (less  cosily)  2-wire  circuit  rates  and 
4-wire  circuit  rates)  The  charges  for  other  services 
have  increased  even  more  dramatically  For 
mstance.  according  to  SBS.  CsP  of  Maryland's 
charge  for  telegraph  service  (0  mileage)  has 
increased  from  $4£  58  in  March  to  S68.70  in 
December,  an  increase  of  41  4  percent;  the  charge 
for  4-wire  voice  grade  service  without  signaling  (0 
mileage)  has  increased  from  553.03  in  March  to 
$68.70  in  December,  an  increase  of  29.5  percent.  The 
December  filing  shows  that  the  general  decline  in 
special  access  rales  that  NECAs  Letters  seemed  to 
presage  did  not  occur  in  all  jurisdictions.  Only  some 
tariffs,  of  which  NECAs  is  the  prime  example. 
contain  significanlly  lower  proposed  rales. 

"  In  the  March  filings,  the  BOCs  separated  their 
budget  view  of  total  company  costs  between  slate 
and  interstate  jurisdictions  based  on  ratios  derived 
from  adjusted  pre-divestiture  separations  data.  The 
separations  process  separates  stale  and  interstate 
costs  based  on  relative  demand  or  direct  costing  of 
demand  quantities  (facilities). 


function  as  "allocators"  of  costs  and  as 
"denominators"  of  rates. *^ 

27.  The  significance  of  demand  as  an 
allocator  of  costs  was  acknowledged  by 
the  Commission  in  the  November  9 
Order.  In  that  Order,  we  allowed 
carriers  to  make  certain  demand-related 
cost  adjustments  along  w^th  adjustment 
to  demand.^*  Demand  adjustments  for 
DALEs,  closed-end  FX  lines,  copycat 
services  and  DDS  hubs  all  'tracked  " 
costs  into,  or  out  of,  the  special  access 
revenue  requirement. 

28.  Carriers  made  important  changes 
in  their  estimation  of  demand  besides 
DALEs,  FX,  copycat  and  DDS 
adjustments.  As  described  above  in  our 
discussion  of  NECAs  Letters,  important 
changes  resulted  from  "refinements  to 
the  original  estimates  .  .  .  made  using 
both  current  billing  information  and  the 
implementation  of  enhanced 
quantification  procedures."  ^' 
Investigation  of  the  BOCs'  and  .N'ECA's 
revenue  requirements  indicates, 
however,  the  demand  changes  due  to 
refined  estimation  did  not  result  in 
associated  changes  to  the  special  access 


"  As  the  non-VECA  BOCs  and  NECA  explain. 
Ihe  process  of  deriving  the  special  access  revenue 
requirement  from  Ihe  loial  company  budget  view 
involves  on!>  three  generic  procedures,  the  most 
important  of  which  is  direct  assignment.  Direct 
assignment  involves  the  allocation  of  total  company 
cost  directly  to  the  special  access  revenue 
requirement  For  instance  the  average  cost  of  an 
outside  plant  (OSP)  loop  is  determined  by  dividing 
the  total  company  booked  value  of  outside  plant 
loop  by  the  number  of  totai  corr.pamv  message  and 
private  line  loops  The  average  cos'  per  loop  is  then 
multiplied  by  the  number  of  insterstate  private  line 
loops  in  order  to  determine  the  total  private  line 
loop  cost  assigned  to  the  interstate  jurisdiction  in 
accrodance  with  Part  6"  of  the  Rules  This  amount  is 
then  directly  flowed  through  to  the  special  access 
revenue  iiequiremeni  in  accordance  with  Part  69  of 
the  Rules.  Thus,  demand  (the  number  of  interslaie 
private  line  loops)  functions  as  an    allocator"  of 
costs  To  continue  the  example  the  OSP  loop  costs 
are  then  combined  with  other  related  costs  to 
develop  a  "channel  termination"  revenue 
requirement  Channel  terminations  are  simply 
interstate  private  line  loops  Hence  the  same  count 
of  interstate  private  line  ioops  used  to  allocate  loop 
costs  to  the  special  access  revenue  requirement  is 
used  as  the  denominator  in  the  rate  equation:  CT 
charge  =  CT  revenue  requirement  CT  loops  Thus, 
demand  (the  number  of  interstate  private  line  loops) 
functions  as  a    demand  denominator"  of  rates  A 
similar  analysis  is  applicable  to  exchange  and 
interexchange  Irunking  and  other  special  access 
facilities. 

'*  As  mentioned  above  we  required  demand  for 
D.'\LF,8  to  be  removed  from  special  access  and  we 
required  copycat  and  closed-end  FX  demand  to  be 
included  in  special  access  V\e  also  allowed 
inclusion  of  DDS  hub  demand  Concomitantly  with 
these  adjustments,  we  required  the  exclusion  of 
DALE  costs  and  allowed  costs  associated  with 
copycat  closed-end  FX  and  DDS  hub  demand  to  be 
included  in  the  special  in  the  access  revenue 
requirement  .\ovember  9  Order  a\  paras  68-69;  71- 
72;  80. 

"  NECA  D»I  at  4-7. 
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revenue  requirement.^^  In  particular,  in 
those  jurisdictions  where  refined 
estimation  resuUed  in  demand 
decreases,*"  there  were  no  decreases  in 
associated  costs. 

29.  We  considered  the  possibility  that 
the  special  access  revenue  requirement 
remained  properly  unchanged  despite 
changes  in  special  access  demand.  This 
hypothesis  is  based  on  the  following 
reasoning.  The  budget  view  proc<!ss 
produced  the  correct  special  access 
revenue  requirement  [i.e..  the  carriers' 
1984  budget  views  were  separated 
between  state  and  interstate 
jurisdictions  and  allocated  to  special 
access  using  ratios  derived  from  correct 
demand  counts).  Only  the  demand 
counts  used  to  determine  the  special 
access  rates  were  flawed — due  to  errors 
in  transforming  separations-based 
records  of  private  line  demand  into  a 
billing-based  view  of  special  access 
demand  quantities.  As  a  result,  when 
these  "demand  denominators"  were 
corrected,  correct  rates  were  achieved 
without  changing  the  revenue 
requirement. 

30.  We  reject  this  hypothesis  because 
we  think  it  unlikely  that  the  correct 
special  access  demand  counts  were 
used  to  separate  the  1984  budget  views. 
We  believe  it  likely  that  these  "demand 
allocators"  were  just  as  flawed  as  the 
"demand-denomiators".  for  several 
reasons.  First,  the  demand  counts  used 
to  separate  the  budget  views  were 
derived  from  1982  engineering  records. 
Given  the  volatility  of  the  private  line 
market,  these  counts  are  likely  to  be 
significantly  outdated.*'*  Second,  the 


-"  ThiK  fdti  IS  readily  ap()aren(  from  an 
("x.im.nation  of  each  nan-,\EC.A  BOC  »  Hnd  NKC.A  » 
reienut  requirement  adiustmenis  from  March  lo 
Ufcember  \KCA  and  non-NKCA  Bt)(;«  D4,|s  at 
S«'ttion  4  EKammalton  reveals  that  changes  tc-  the 
n-VLTiui  requirementi  were  made  onlv  lo  rtflecH 
copycat  D.ALE.  FX  and  DOS  dem;md  chaoses  and 
certain  cost  re.iUocationg  required  b>  the  Novprnher 
.«  0,-r/»'r  (mes.'iage  elation  eqinpmenl  costs,  out.side 
wire  costk  and  official  slatKin  apparatus  exists). 
Hcnc*-.  changes  in  demand  due  lo  refined  estimation 
wcrp  noi  reTlet  t«i  in  ad|uslnienls  to  costs 

-'  As  we  explain  below,  a  complicated  proccda.'e 
is  required  lo  determine  the  change  in  demand 
estimate*  from  March  to  December  due  lo  refined 
e>tini,ition.  However,  m  many  cases,  th<-  general 
cfliLl  of  refined  estimation  is  readily  discernible 
Knr  pv.imple,  CT  counts  for  some  companies 
decre.ised  for  both  2-  and  4  wire  loops,  altlu'ii?h  the 
efftut  of  adding  copycat  and  V\  demand  I  the  only 
other  ch.inKPS  in  Cf  demamil  was  lo  increase  Cf 
counts  r.ither  than  decreaje  Ihem.  BOCs  in  this 
(.il>'Bi>ry  incJude  Beli  of  PennsyKania  |  Pennsylvania 
and  Delaware)  and  Ohio  Bell.  See  .-\itachment  C, 

'"  KoT  instance.  NECA  notes    as  recopnized  by 
I1K:MA.  the  iniidl  high  capacity  forpr^sl  was  based 
iin  I'lHj  data  grown  lo  IBM  levels  iisin«  a  normai 
«ri/wth  rale   However,  »ince  that  filinu.  the  aculual 
(Icm.ind  lor  high  capacity  has  far  exceeded  the 
oni;inal  estimales."  NECA  Reply  at  28. 


BOCs'  normal  separations  process  was 
disrupted  by  divestiture.  There  was 
considerable  uncertainty  regarding 
allocation  of  facilities  and  record 
keeping  of  facilities.  As  NECA  impled  in 
its  October  24  Letter,  the  ultimate 
allocation  of  facilities  between  the 
BOCs  and  AT&T  was  completed  only 
after  divestiture  and  thus  long  after  the 
development  of  the  interstate  revenue 
requirements  from  which  the  BOCs  and 
NECA  derive  proposed  rates.  Third,  it 
seems  doubtful  that  the  correct 
proportions  of  various  service  offerings 
(narrowband,  voice  grade,  etc)  and  2- 
and  4-wire  facilities — which  were 
subject  to  major  changes  in  the 
December  filing — were  correctly 
estimated  in  1983  and  used  in  the 
original  budget  view  process.  In  short,  it 
appears  unlikely  that  the  major  changes 
in  special  access  demand  effectuated  by 
recent  demand  estimation  refinements 
were  properly  reflected  in  the  estimation 
of  the  original  special  access  revenue 
requirement. 

31.  Therefore,  we  believe  that  the 
special  access  revenue  requirment  is 
overstated  in  those  jurisdictions  that 
have  decreased  estimated  demand  due 
to  refined  estimation  techniques.  We 
believe  that,  as  a  result,  special  access 
rates  are  too  high  in  these  jurisdictions. 

The  Allocation  Adjustment  Factor 

32.  In  this  section,  we  describe  the 
calculation  of  Allocation  Adjustment 
Factors  for  the  BOCs  and  for  NECA. 
When  applied  to  carriers"  special  access 
revenue  requirements,  these  factors 
correct  the  revenue  requirement 
misullocation  associated  with  changes 
in  estimated  demand  due  to  refined 
estimation  techniques.  Under  Parts  67 
and  69  of  the  Rules,  a  percentage  change 
in  special  access  demand  should  lead  to 
a  proportional  change  in  the  special 
access  revenue  requirement.  Therefore. 
Allocation  Adjustment  Factors  may  be 
determined  by  calculating  the 
percentage  change  in  special  access 
demand  due  to  refined  estimation. 

33.  In  developing  our  estimates,  it  is 
necessary  to  work  within  the  limits  of 
the  information  at  hand — the  cost 
support  material  filed  by  the  carrier  in 
this  proceeding.  To  do  otherwise  would 
delay  the  implementation  of  the  special 
access  tariffs,  an  eventuality  we  wish  to 
avoid. ^^  Therefore,  we  choose  channpl 


termination  (CT)  counts  as  a  surrogate 
for  total  special  acce.ss  demand  and 
limit  our  analysis  of  demand  changes  to 
that  element.  CTs  are  the  single  most 
important  rate  element;  under  the 
proposed  rates,  the  revenue  recovered 
by  CT  charges  accounts  for  over  half  of 
the  special  access  revenue  requirement. 
Although  we  would  prefer  to  develop 
more  refined  comparisons  by  includng 
channel  mileage  counts  and  other 
demand  quantities  in  our  analysis,  it  is 
not  feasible  to  do  so,  given  time  and 
data  constraints. '° 

34.  In  order  to  compare  channel 
termination  counts,  it  is  necessary  to 
establish  an  equivalency  between  2- 
wire  and  4-wire  circuits  with  regard  to 
total  company  costs  they  allocate  to 
special  access.  In  many  cases, 
December  estimates  resulted  in  a 
significant  shift  between  2-wire  and  4- 
wire  CT  counts.  Since  the  separations 
process  associates  more  costs  with  4- 
wire  CTs  than  with  2-wire  CTs,  an 
equivalency  factor  between  2-  and  4- 
wire  CTS  is  essential  for  valid 
comparison  of  March  and  December  CT 
counts.  For  purposes  of  this  analysis,  we 
will  count  a  4-wire  CT  as  equivalent  to  a 
2-wire  CT  multiplied  by  a  factor  of  1.25, 
based  on  NECA's  discussion  in  its 
Rcply.^'  Using  this  equivalency,  it  is 
possible  to  calculate  an  "equivalent  2- 
wire"  CT  count  for  March  and 
December.  The  2-  and  4-vvire  CT  counts 
for  March  and  December,  and  the 
respective  "equivalent  2-wire"  CT 
counts  are  displayed  on  Attachment  C, 
colums  I  to  VI. 

35.  Next,  it  is  necessary  to  estimate 
the  decrease  in  CT  counts  due  soley  to 
refined  estimation,  since,  as  explained 
above,  it  is  only  demand  changes  due  to 


*"  The  next  general  access  tariff  filing  occurs  on 
Inly  2.  1984.  See  Investigation  of  Access  and 
Divestiture  Related  Tariffs,  CC  Docket  No  83-1145, 
MfiBorandum  Opinion  and  Ofrder,  Mimeo.  No,  2806 
(released  Feb,  27  1985)  at  para  7.  We  antiapale 
that  the  new  cost  support  malerial  filed  with  these 
tariffs  on  July  2  will  no  longer  rely  on  adjusted  pre- 
diveslilure  data  and  thus  will  not  contain  the 
discrepancies  between  demand  allocators  and 


dfimand  denominators  that  flaw  the  curreniiy 
proposed  tariffs.  Therefore,  the  adiustmenls  we 
recommend  in  this  Order  are  inlenm  in  nature  They 
are  designed  to  enable  the  special  access  tariffs  lo 
go  into  effect  with  the  assurance  that  the  specjal 
access  rales  are  reasonable  even  though  they  do  nol 
achieve  perfection.  We  anticipate  that  oar  review  of 
the  July  filings  v\'il!  result  in  "fine-tuning  '  of  special 
access  rates, 

'°  As  explained  in  detail  below,  in  order  lo 
compare  March  and  December  demand  counts,  it  is 
necessary  lo  make  considerable  adiustmenls  lo  the 
data.  The  adjustments  required  for  channel  mileage 
counts  are  even  more  elaborate  than  the 
adiustmenls  required  for  CT  comparisoi^  and 
include,  at  a  minimum,  adiuslrrients  for  D.M-Es, 
copycat  services  and  2-  and  4-wire  circuits, 
Eurlhermorc.  although  much  of  this  data  is  available 
In  the  various  volumes  of  March  and  December  cost 
support,  it  is  presented  in  highly  disaggregated  form 
and  is  nol  amenable  lo  timely  collertKin  and  review. 

"  NECA  Reply  al  25  We  accpel  NECA  » 
equivalency  factors  only  for  the  limited  purpose  of 
this  calculation.  We  withhold  judgment  or  whether 
NECA's  equivalency  factors  properly  reflect  cost 
allocations  lo  special  access  See  Western  Pmon  s 
comments  at  .Sfr-Sa, 


/ 
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refined  estimation  that  have  failed  to 
allocate  properly  costs  to  special  access. 

36.  To  isolate  the  change  in  CT  counts 
due  to  refined  estimation,  it  is  necessary 
to  remove  copycat.  FX.  and  DDS  hub 
additions  to  'he  December  count. 
Copycat  services  are,  by  far,  the  largest 
additions.  For  the  purposes  of  our 
calculation,  it  is  sufficient  to  adjust  for 
copycat  additions  only.  Unfortunately, 
as  NECAs  Letters  indicate,  no  carrier 
appears  to  have  been  able  to  include 
actual  counts  of  copycat  CT  additions. 
Carriers  have  included,  however, 
additions  to  the  December  revenue 
requirement  due  to  the  inclusion  of 
copycat  services.  Therefore,  it  is 
possible  to  estimate  roughly  the 
percentage  of  the  December  CT  count 
due  to  copycat  additions  by  calculating 
the  proportion  of  the  December  revenue 
requirement  due  to  the  inclusion  of 
copycat  services.^- This  calculation  is 
displayed  in  Attachment  C,  columns  VTI 
to  X.  Next,  in  order  to  isolate  the 
December  CT  count  from  copycat 
changes,  we  reduce  the  amount  of 
equivalent  2-wire  CTs  in  December  by 
the  copycat  percentage  of  equivalent  2- 
wire  CTs.  calculated  above. ^^  The 
adjusted  December  demand  is  displayed 
in  Attachment  C,  column  XI. 

37.  We  are  now  ready  to  make  the  last 
calculations.  We  calculate  the  ratio  of 
adjusted  December  demand  to  March 
demand.  The  results  are  displayed  in 
Attachment  B,  column  XII.  Except  for  a 
final  adjustment,  this  ratio  indicates  the 
proportion  of  the  December  revenue 
requirement  that  should  have  been 
assigned  to  special  access  if  changes  in 
demand  had  properly  allocated  costs  to 
special  access. 

38.  The  final  adjustment  relates  to  the 


"Although  w>;  have  little  information  on  this 
mailer,  it  sippears  that  copycat  Irunking  costs 
exceed  dVriage  special  access  Irunking  costs,  due  to 
the  longer  length  of  the  average  copycat  circuit.  As 
a  result,  using  the  ratio  of  copycat  costs  to  total 
revenue  rpquirement  may  overstate  the  proportion 
of  copycat  CTs.  We  adjust  for  this  possibility  below 
in  the  text. 

"In  some  jurisdictions,  copycat  additions  to 
demand  in  December  are  not  accurately  reflected 
by  the  additions  to  the  revenue  requirement.  This  is 
the  rase  where  the  costs  of  copycat  services  were 
added  in  previous  filings  but  demand  was 
erroneously  excluded.  The  four  cases  of  this 
or.currence  that  we  have  been  able  to  ascertain — 
Illinois  Bell.  Michigan  Bell.  Northwestern  Bell 
(South  Dakota)  and.  for  some  jurisdictions.  .N'ECA — 
have  December  CT  counts  significantly  higher  than 
March  counts  Therefore,  as  we  explain  below  in 
the  text,  compensating  for  the  underestimation  of 
copycat  CT  additions  that  results  from  using  the 
copycat  revenue  requirement  as  an  estimator,  is 
unlikely  to  affect  the  calculation  of  Rate  Adjustment 
Factors  |RAFs).  Therefore,  the  precise  level  of 
added  copycat  demand  need  not  be  determined. 


topic  of  copycat  costs.  We  restrict  the 
application  of  the  column  XII  factor  to 
the  non-copycat  portion  of  the  revenue 
requirement.  We  do  this  for  two 
reasons.  First,  as  stated  earlier,  copycat 
circuit  unit  costs  are  likely  to  be  higher 
than  other  special  access  circuit  costs. 
Thus  the  column  XII  factor  may  be 
understated  due  to  overestimation  of  the 
proportion  of  December  demand  that  is 
copycat.  Second,  the  higher  unit  cost  of 
copycat  services  should  be  averaged 
into  the  proposed  special  access  rates. ^* 
The  restriction  of  column  XII  factors  to 
the  non-copycat  portion  of  the  revenue 
requirement  is  easily  accomplished  by 
calculating  a  weighted  average  = 
(column  XII  x  column  X)  ^  column  IX. 
The  weighted  averages  are  Allocation 
Adjustment  Factors  and  correct  the 
overstatement  of  the  special  access 
revenue  requirement  associated  with 
refinements  in  demand  estimation.  The 
Allocation  Adjustment  Factors  are 
displayed  in  .Attachment  C.  column  XIII 
and  also  in  Attachment  B.  page  1, 
column  I  and  page  2,  column  I. 

(3)  Demand  Response  Adjustment 
Factor 

39.  In  this  section,  we  explain  our 
decision  to  disallow  carriers'  demand 
response  adjustments,  and  we  describe 
the  determination  of  Demand  Response 
Adjustment  Factors  in  order  to  apply 
this  disallowance  to  the  non-N'ECA 
BOCs'  and  \ECAs  rates. 

40.  Most  BOCs  and  NECA  calculate  a 
proposed  demand  response  adjustment 
to  their  baseline  metallic,  telegraph  and 
voice  grade  rates.  These  adjustments 
represent  rate  changes  that  vary  from  an 
increase  of  approximately  5  percent  for 
Pacific  Bell  to  a  decrease  of 
approximately  2  percent  for  Diamond 
State  Telephone  Company.'' 

41.  Carriers  calculate  demand 
response  adjustments  using  the 
following  technique:  First,  the 


"It  Is  unclear,  however,  whether  refinements  in 
demand  estimation  were  ever  made  to  the  original 
copycat  counts  If  so.  this  would  argue  against 
restricting  the  application  of  the  column  XU  factor 
to  non-copycat  demand. 

"Diamond  State's  rates,  contained  in  the 
Pennsylvania  Bell  filing,  were  the  only  rates  to 
decrease  as  a  result  of  demand  response 
adjustment.  Illinois  Bell.  Michigan  Bell  and 
Wisconsin  Bell  did  not  adjust  their  rates  for  demand 
response.  New  jersey  Bell  increased  its  rales  by  less 
than  1  percent.  All  other  BOCs  and  NECA  increased 
their  rales  by  1  to  6  percent. 

The  percentage  change  in  rales  for  a  company's 
various  special  access  elements  is  not  perfectly 
uniform.  For  instance.  Dell  of  Pennsylvania 
increases  its  rate  for  metallic  channel  terminations 
by  1.00  percent  and  its  fixed  rale  for  metallic 
channel  mileage  (.1  to  1  miles)  by  2.78  percent. 


percentage  change  trom  current  to 
proposed  baseline  rates  is  calculated  for 
AT&T  and  the  OCCs.  respectively. 
Second,  carriers  estimate  the  percentage 
of  end-to-end  private  line  costs 
attributable  to  special  access  and 
prorate  the  percentage  change  in  special 
access  rates  by  that  amount.  This 
calculation  results  in  an  estimate  of  the 
percentage  change  in  end-to-end  private 
line  rates  resulting  from  a  flow-through 
of  special  access  costs  Third,  a  short- 
term  (one-year)  elasticity  (e)  of  -0.18 
for  voice  grade  private  line  services, 
adopted  from  AT&T's  Emergency 
Petition  of  March  6.  1984.  is  applied  to 
the  percentage  change  in  private  line 
rates  calculated  above,  in  order  to 
determine  the  percentage  change  in 
demand  due  to  the  change  in  the  price  of 
special  access  service  Four,  the 
percentage  change  in  demand  is  applied 
to  estimated  counts  of  voice  grade 
private  lines  for  AT&T  and  the  OCCs, 
respectively,  and  a  net  demand  change 
is  calculated.  Fifth,  the  revenue 
requirement  is  adjusted  by  imputing  a 
decrease  in  short-term  costs  of  7  cents 
for  each  dollar  decrease  in  special 
access  revenue  that  results  from 
changed  demand.  The  changes  outlined 
in  these  five  steps  result  in  adjusted 
demand  and  adjusted  revenue 
requirement.  These  are  then  used  to 
determine  new  demand  response 
adjusted  rates.  The  calculation  of  the 
net  change  in  voice  grade  circuits  (steps 
1  through  4.  above)  is  illustrated  for 
NECA  as  follows: 


Pefcentage   c*>ange   -r,    spe-^al 

access  costs 
Pefcentag©  o'  pfivaie  nr*  costs 

attrit>utat>le  tc  speoai  access  . 
Perceniag«   change    m   private 

line  rates  

Elasticity  ol  demand 
Pefcentage  change  ir  demand 
Numtief  0'  voice  g'ade  ciicjiis  ., 
Criange  m  vo<ce  grade  cucuits  .. 


Net  change  m  vcuce  grade  crcuiti  -20.017 


42.  Commenters  citicLze  the 
application  of  demand  response 
adjustments  to  carriers'  rates.  MCI 
believes  that  no  demand  response 
adjustment  is  warranted: 

NECA's  previous  filings  demonstrate  that  it 
cannot  determine  the  level  of  demand  for 
special  access  under  current  rales,  let  alone 
under  revised  rates.  The  last  two  times  thai 
NECA  estimated  demand  for  voice  grade 
special  access  service,  its  answers  varied  by 
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bclween  11  and  27  percent.  Allowing  NECA 
lo  fine  tune  its  demand  and  p.'ice  estimates 
by  two  to  three  percent  when  the  base 
pstimale  is  only  accurate  to  within  plus  or 
minus  11  to  27  percent  is  clearly 
unwarriinted. 

MCI  Comments  at  30.  SBS  claims  thai 
the  application  of  a  short-term  elasticity 
factor  to  rates  which  will  be  in  effect  for 
considerably  less  than  a  year  is 
unwarranted: 

The  ,\ECA  methodology  applies  this  [price 
elaslicilj  ]  factor  as  if  the  price  increases 
proposed  in  the  instant  tariffs  were  to  be  in 
effect  for  the  entire  tariff  year  Since  the 
earliest  that  the  rates  could  go  into  efftct  is 
Febniary  15.  1985,  that  .issumption  is 
obviously  unfounded 

SBS  Comments  at  18.  NECA  does  not 
address  these  criticisms  in  its  Reply. 

43.  SATNET.  Ad  Hoc  and  MCI 
criticize  the  carriers  for  failing  to  include 
the  demand  response  effect  of  the  OCC 
rate  transition  plan  proposed  by  the 
Commission  in  the  November  9  Order. 
NECA  replies  that  since  this  plan  was 
neither  mandated  by  the  Commission 
nor  filed  by  the  carriers  it  would  have 
been  incorrect  to  include  its  effect  in  its 
demand  response  calculations.  NECA 
notes,  however,  that  the  result  of  such 
an  inclusion  would  be  to  reduce  its 
demand  response  increase  from 
approximat,ely  3  percent  to  1.8  percent. 

44.  SBS  crilizes  NECAs  adoption  of 
-0.18  as  the  private  line  elasticity  as 
unsupported: 

.\F.CA  provides  no  independent  support  for 
its  demand  figure  Rather,  it  has  simply 
adopted  an  elasticity  figure.  -  0.18. 
mentioned  by  AT&T  in  its  "Emergency 
Petition"  in  CC  Docket  78-72  (filed  March  6, 
1984,  in  response  to  FCC  Data  Retiuest, 
Appendix  2,  Attachment  3).  1  his  critical 
statistic  is  inaudil.ihle  in  that  no  support  for 
it  IS  provided  by  .NECA  in  its  tariff  filing. 
Moreover,  this  elasticity  estimate  was 
provided  by  ATnT  in  quite  another  context, 
and  is  simply  accepted  a!  face  value  by 
NECA.  SnS  comments  at  18.  NTC.A  replies 
thiit  no  commenler  has  demonstrated  that  its 
use  of  -0.18  for  private  line  elasticity  is 
unreasonable. 

45.  In  general,  demand  response 

should  be  taken  into  account  in 
computing  the  effects  of  a  price  change. 
We  conclude,  however,  that  no  demand 
response  adjustment  is  appropriate  in 
this  case.  There  are  three  reasons  for 
our  conclusion:  First,  in  the  instant 
Order  we  are  mandating  an  OCC  rate 
transition  plan  which  will  reduce  special 
access  rates  for  the  OCCs,  and  we  are 
also  making  significant  reductions  in 
m.iny  carriers'  proposed  special  access 
rates.  .As  a  result,  in  increase  in  private 
line  costs  over  current  levels  thai  are 
being  forecast  by  exchange  carriers  will 
be  substantially  reduced  and  the 


demand  response  effect  dampened,^* 
Second,  there  appears  to  be 
considerable  volatility  in  the  private  line 
market^'  and,  therefore,  the  price 
elasticity  and  subsequent  demand 
response  effects  are  uncertain.  Third, 
the  special  access  rates,  even  as 
adjusted  by  the  Commission,  are  only 
approximate  and  should  not  be  subject 
to  demand  response  adjustments.  As 
MCI  points  out,  the  BOCs  and  NECA 
have  changed  their  demand  estimates 
considerably  in  the  December  filing. 
Although  it  appears  that  these  changes 
represent  improvements  over  the  March 
estimates,  we  believe  that  these 
estimates  are  still  somewhat  uncertain. 
See.  e.g..  the  instant  Order  at  para.  9.  In 
addition,  the  proposed  special  access 
revenue  requirements  are  significantly 
flawed.  See  the  discussion  of  the  Budget 
View  Adjustment  Factor,  above  in  this 
Appendix,  As  a  result,  even  though  we 
have  adjusted  the  carriers'  rates  by  the 
Allocation  Adjustment  Factor,  described 
above,  carriers'  rales  are  still  only 
approximate.  Demand  response 
adjustments  represent  a  final  refinement 
in  the  calculation  of  special  access 
rates.  These  adjustments  are  very  small. 
Taking  into  account  the  rate  cuts  and 
the  OCC  rate  transition  plan  we  are 
mandating,  use  of  the  carriers'  own 
methodology  would  result  in  demand 
response  adjustments  that  are,  in  most 
cases,  less  than  1  percent.  Since  the 
margin  of  error  in  the  carriers'  rate 
calculations,  as  adjusted  by  the 
Commission  in  the  instant  Order,  is 
significantly  larger  than  the  demand 
response  adjustment,  if  is  unlikely  that 
inclusion  of  demand  response 
adjustments  will  result  in  more  accurate 
rates. 

46,  To  the  extent  that  carriers  have 
made  demand  response  adjustments  to 
baseline  rates,  these  adjustments  must 
be  removed.  We  have  determined  lo  the 
nearest  percent,  by  inspection,  the  non- 
NECA  BOCs  and  NECA's  demand 
response  adjustments  as  percentages  of 
their  proposed  rates.  Subtracting  these 
percentages  from  unity  (1.00)  results  in 
Demand  Response  Adjustment  Factors. 
These  factors  represent  adjustments  to 
the  non-NECA  BOCs"  and  NECA's 
proposed  monthly  recurring  charges  for 
metallic,  telegraph  and  voice  grade 


'"  As  noted  above.  NFC,  I  cakulales  a  decrease 
in  its  demand  response  adj  .islmenl  liy  ulmnsi  one 
h;ilf  due  to  the  Irunsilion  p|;in  Since,  in  aridilion.  we 
are  making  .substantial  cut|  in  certain  curriers' 
proposed  rales,  these  cuts^hould  reduce  demand 
response  effects  even  fiirthir. 

"'  This  is.  indeed,  one  rebson  why  exr.hanse 
carriers'  l)asp|ine  demand  i estimates  were  so  flawed 
in  the  March  filing.  The  eff  'cl  of  high  customer 
churn  whs  not  accurately  <  iplured  by  the  TIRKS 
dali:liase. 


services.  These  factors  can  be  directly 
applied  lo  the  portion  of  the  special 
access  revenue  requirement  associated 
with  monthly  recurring  charges  for 
malallic.  telegraph  and  voice  grade 
services  sinced.  ceteris  paribus,  a 
percentage  adjustment  to  the  revenue 
requirement  will  result  in  an  identical 
percentage  adjustment  to  the  associated 
rales."* 

Conclusion 

47.  In  this  section  we  describe  the 
development  of  Rale  Adjustment 
Factors  (RAFs).  their  relationship  lo  the 
three  adjustment  factors  we  have 
described  above  (the  Budget  View 
Adjustment  Factor,  the  Allocation 
Adjustment  Factor  and  the  Demand 
Response  Adjustment  Factor)  and  the 
application  of  the  RAFs  to  proposed 
special  access  rates.  For  eaf:h  non- 
NECA  BOC  and  for  NECA  we  have 
calculated  two  RAFs.  RAFl  is  applied  lo 
metallic,  telegraph  and  voice  grade 
monthly  recurring  charges  and  RAF2  is 
applied  lo  all  nonrecurring  charges  and 
to  all  monthly  recurring  charges  for 
services  other  than  metallic,  telegraph 
and  voice  grade  serices.  The  reason  why 
two  RAFs  are  calculated  is  the  RAFl 
includes  the  effect  of  the  demand 
response  adjustment  factor  and  is 
applied  only  to  those  proposed  rates  for 
which  the  carriers  make  demand 
response  adjustments.  RAF2  does  not 
include  the  effect  of  the  demand 
response  adjustment  factor  and  is 
applied  to  all  proposed  rates  for  which 
carriers  make  no  demand  response 
adjustments. 

48.  RAFl  is  composed  of  three 
components;  The  budget  view 
adjustment  factor,  the  allocation 
adjustment  factor  and  the  demand 
response  adjustment  factor.  The  first 
two  components  represent  adjustments 
to  the  carriers'  total  special  access 
revenue  requirement.  The  demand 
response  adjustment  factor  represents 
an  adjustment  to  the  portion  of  the 
revenue  requirement  that  is  associated 
with  monthly  recurring  charges  for 
metallic,  telegraph  and  voice  grade 
services.  Therefore,  all  three  adjustment 
factors  can  be  applied  to  the  portion  of 
the  revenue  requirement  that  is 


'■"^  In  order  to  permit  expeditious  veriRcalion  of 
the  removal  of  demand  response  adjustments,  we 
have  adopted  the  above  method  m  lieu  of  requiring 
carriers  lo  file  their  baseline  raits.  The  method  we 
ndopi  permits  use  to  \erify  tasils  whether  the 
carriers  have  removed  demand  response 
adiuslmenls  by  simply  observing  whether  carriers 
have  applied  the  correct  RAF.  discussed  below  in 
the  text.  Adoption  of  the  alternalivn  method  would 
require  us  to  review  each  individual  refiled  rale  and 
compare  II  with  the  baseline  rate  contained  in  the 
December  Dfcjs  to  see  if  it  was  IdenliCHl. 
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associated  with  monthly  recurring 
charges  for  metallic,  telegraph  and  voice 
grade  services.  Since  all  three 
adjustment  factors  represent 
multiplicative  adjustments  to  the 
revenue  requirement,  we  can  apply  a 
single  factor,  equal  to  the  multiplicative 
product  of  these  adjustments,  directly  to 
the  revenue  requirement.'' The 
calculation  of  this  single  factor,  the 
"untopped  RAFl,  is  displayed  in 
Attachment  B,  pages  1-2.  columns  1-lV. 
The  untopped  RAFl  represents  our 
estimation  of  the  correct  special  access 
revenue  requirement  for  metallic, 
telegraph  and  voice  grade  services, 
expressed  as  a  percentage  of  the 
carriers'  proposed  special  access 
revenue  requirement. 

49  The  untopped  RAFl  is  not, 
however,  the  appropriate  revenue 
requirement  factor  for  ratemaking 
purposes.  Some  BOCs  and  NPXA  have 
untopped  RAFls  that  exceed  1.00.  An 
RAFl  factor  greater  than  1  00  represents 
an  increase  over  the  carrier's  proposed 
special  access  revenue  requirement. 
Such  an  increase  would  translate 
directly  into  special  access  rates  that 
exceed  proposed  special  access  rates. 
We  do  not  think  that  the  public  interest 
requires  that  special  access  rates  be 
increased  above  the  levels  proposed. 
Therefore,  the  untopped  RAFl  is  set 
equal  to  1.00  if  it  exceeds  1.00. ""The 
result  is  RAFl,  displayed  in  Atta(,hment 
B,  page  2.  column  V.  Since  RAFl 
represents  a  precentage  adjustment  to 
carriers'  proposed  revenue 
requirements,  this  reduction  can  be 
achieved  by  applying  RAFl  directly  to 
carriers'  proposed  rates. 

50.  RAF2  is  composed  of  two 
components:  the  budget  view 
adjustment  factor  and  the  allocation 
adjustment  factor.  As  mentioned  above. 
the  demand  response^  adjustment  factor 
is  excluded  from  the  calculation  of  R.AFZ 
because  RAF2  applies  onlty  to  those 
proposed  charges  for  which  the  carriers 
have  not  computed  demand  response 
adjustments.  Except  for  this  distinction. 
the  explanation  for  the  derivation  of 
RAF2  is  the  same  as  the  explanation  of 
the  derivation  of  RAFl.  The  calculation 


"For  instance.  C*P  of  Maryland's 
RAFl  =  .71  =  .75  >  .96y  .98.  where  .75  is  the 
Allocation  AdjuslmenI  Factor  .96  is  the  BvidypI 
View  AdjuslmenI  Karlor.  .98  is  the  Demand 
Response  Adiu-stment  Factor  See  Attachment  B. 

'"As  we  noted  above  in  the  lex!,  it  is  nol  possible 
to  estimate  the  exact  amount  of  copycat  demand  for 
Illinois  Bell  Michigan  Bell.  Northwestern  Bill 
(South  Dakota)  and  NF.CA.  The  untopped  RAFls  for 
these  companies  are  1.08.  1.19,  1  50  and  1  11. 
repeclively  We  think  it  unlikely  that  compensating 
for  the  underestimation  of  copycat  CT  additions 
would  reduce  these  carriers'  ajlocalion  adjustment 
factors  so  greatly  Ihal  (he  untopped  RAFls  would 
fall  below  1,00. 


of  RAF2  IS  displayed  in  Attachment  B, 
page  3.  columns  1-lV. 

51,  RAFl  and  RAF2  fur  each  non- 
NECA  BOC  and  for  NECA  are  displayed 
in  Attachment  A,  columns  I  and  11, 
respectively. 

Attachment  A  --Rate  Adj'jstmevt 
Factors (RAF) 
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72 
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80 
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Attachment  B,  p   i  — Calcuijvtion  of  Rate 
Adjustment  Factor  (RAFl)  For  Metal- 
lic. Telegraph,  and  Voice  Grade  Serv- 
ices 


NECA -.., 

BPA  (OE) 

BPA  (PA) 

CAP  (DC) 

CAP  (MD).,., 

CAP  (VA) 

CAP  (WV)..., 
IL  Bell 

Ml  Bell     , 

V  Bea    

NWB  (lO)  ... 
NWB  (MN).. 
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SV.'B  (NO).. 
S'WB  (SO) .. 

OH  Bell 

PNW  Bell.... 

PAC  Bell 

Wl  Bell  


Allocation 
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col.  XIII) 


II — budget    1  in— oemana 
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laclor  ad)  tacior 
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75 
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1.24 
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97 
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»e 

96 

98 

99 
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97 
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99 
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97 

97 
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Attachment  B.  p.  2 — Calculation  of  Rate 
Adjustment  Factor  (RAFi)  For  Metal- 
lic, Telegraph,  and  Voice  Grade  Serv- 
ices 


Tari« 


NECA _ 

BPA  (DE) -. 

BPA  (PA) „ 

CAP  (DC) 


IV— 


RAF1  (  =  1 
>  n  >   III) 


1.11 
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M 
M 


V— RAFl 

( ^  IV  il  less 

than  1  00. 
else  -  1  001 
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Attachment  B,  p  2  —Calculation  of  Ra^e 
Adjustment  Factor  (RAFi)  Fqr  Metal 
Lie,  Telegraph,  and  voice  Grade  Serv- 
ices—Continued 


CAP  (MO).... 

CAP  (VA) 

CAP  (WV) ... 

IL  BeJ     

Ml  Belt     

NJ  Bell      .... 

NWB  (lO) _ 
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untoppad 
RAFI  (=.1 
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.71 

.n 
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1.08 
1  19 

75 
1  41 
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1.07 

.77 
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.75 
1.13 

78 
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V— RAFI 
(-iViiiaaa 

thwi  1  00; 
atM=1.00) 


.71 
.7« 

48 
100 
1.00 

.75 
1.00 
1.00 
1.00 

.77 
1M 

.76 
1.00 

.78 

95 


Attachment  B,  p.  3  —Calculation  of  Rate 
Adjustment  Factor  (RAF2)  for  Services 
Other  Than  Metallic,  Telegraph,  and 
Voice  Grade 
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Attachment  C,  p  i  -Calculation  of 
Allocation  Adjustment  Factor 
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11460 


Federal  Register  /  Vol.  50.  No.  55  /  Thursday.  March  21,  1985  /  Notices 


Attachment  C,  p  2  —Calculation  of 
Allocation  Adjustment  Factor 


Tanfl 
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Attachment  C.  p  3  —Calculation  of 
Allocation  Adjustment  Factor 
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Attachment  C,  P  3 —Calculation  of 
Allocation  Adjustment  Factor 
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Appendix  B — Cost  Allocation  Issues 

1.  Issues  Raised 

A  number  of  the  petitioners  present 
•ilaims  that  the  allocation  of  costs 
among  users  is  unreasonable,  or  that 
certain  costs  should  be  unbundled  and 
recovered  in  separate  rate  elements.  For 
example.  Western  Union  contends 
(Comments  Vol.  1  at  39-55)  that  a 
number  of  costs  for  user-specific 
facilities  are  recovered  in  the  channel 
termination  charge  but  should  properly 
be  allocated  to  separate  rate  elements 
and  paid  by  customers  who  use  them. 

a.  Account  231 — Station  Apparatus 

WU  notes  that  Acoount  231  is  a 
customer  premises  equipment  account, 
and  infers  that  it  is  therefore  user- 
specific.  Although  WU  states  that  it 
does  not  know  what  the  investment  in 
this  account  represents,  it  urges  that  a 
separate  rate  element  should  be 
developed,  or  the  amount  disallowed, 
unless  the  carriers  provide  data  to  show 
that  the  investment  is  used  by  all  special 
access.  The  amount  is  S30  million  for 
NECA,  N'FCA  reply  at  20,  and  other 
carriers  reply  that  "Account  231 
investment  allocated  to  the  channel 
termination  rate  category  is  station 
apparatus  and  analog  NCTE  used 
exclusively  for  analog  services  to  meet 
basic  channel  transmissions  and 
signaling  parameters."  NECA  reply  at 

I 

b.  Account  232  Station  Connections 

For  NECA,  this  account  totals  $140 
million,  which  includes  $106  million  for 
inside  wiring  allocated  to  the  channel 
termination  rate  element.  This  amount  is 
about  a  quarter  of  the  overall  $393 
million  CT  revenue  requirement.  WU 
notes  that  exchange  carriers  do'"not 
ordinarily  provide  inside  wiring  on  the 
primises  of  interexchenge  carriers.  It 
argues  that  including  these  costs  in  the 
CT  rate  element  for  all  terminations  has 
the  effect  of  assessing  interexchange 
carriers  with  these  costs  for  all  of  their 
terminations  when  about  half  of  their 
terminations  do  not  generate  these 
costs.  NECA  replies  that  this  argument 
in  effect  requests  that  the  rate  structure 
differentiate  between  end  users  and 
carriers,  a  practice  which  it  says  the 
Commission  forbade  in  the  ECA  Tariff 
Order.  That  order  found  unlawful  a 
structure  which  included  one  rate 
element  for  connection  at  customer 
premises  which  recovered  Account  232 
investment,  and  another  element  for 
connection  at  an  interexchange  carrier's 
premises  which  did  npt. 


c.  Account  234— Large  PBXs 

NECA  reports  S15.5  million  in  this 
account.  WU  contends  that  this  revenue 
requirement  should  be  recovered  only 
from  PBX  users,  no!  from  all  special 
access  users.  NECA  states  that  this 
account  includes  equipment  such  as 
miltiplexers.  repeaters,  and  responders 
used  to  meet  basic  channel  transmission 
and  signaling  parameters.  It  therefore 
contends  that  it  is  appropriate  to 
recover  this  amount  by  the  CT  element 

d.  Official  Investment  in  Accounts  221, 
232,  and  234 

About  $12  million  in  these  accounts  is 
official  invesment.  WU  assumes  that 
this  is  investment  for  intra-company  use. 
and  asserts  (citing  Section  69.309  of  the 
Commission's  Rules)  that  such 
investment  should  be  allocated  between 
special  and  switched  access  based  on 
investment  allocated  to  those  services.  It 
states  that  virtually  all  of  this 
investment  is  in  fact  assigned  to  special 
access. 

e.  Interexchange  and  Switching  Costs 

WU  also  claims  that  NECA 
improperly  assigned  S20  million  in 
investment  used  for  digital 
interexchange  facilities  to  the  CT 
element,  although  that  element  is 
associated  only  with  local  loops.  It  also 
challenges  $8  million  in  Categories  4  and 
7  COE,  which  includes  costs  of  Private 
Line  Switching  Services,  Cat.  781  and 
782,  and  Automatic  Message  Accounting 
Momentary  Use  (AMA),  Cat.  4B,  arguing 
that  only  AT&T's  CCSA-type  services 
use  local  company  private  line  switching 
or  billing. 

f.  Facility  Interface  (FACIE)  Grade 
Performance 

In  NECA's  September  1983  filing. 
FACIFs  were  unbundled  in  a  large 
variety  of  offerings  reflecting  user- 
specific  arrangements,  ranging  in  price 
from  $6.41  to  S538.68.  The  present  filing 
reduces  this  to  an  average  cost  added  to 
the  telegraph  and  voice  channel  CT  rate 
elements  and  an  additional  amount  to 
the  CT  rate  element  for  voice  channels 
with  signalling.  WU  argues  that  this  rate 
packaging  adds  costs  of  exchange  and 
interexchange  trunk  facilities  to  the 
costs  of  subscriber  loops,  thus  unduly 
burdening  users  of  loops.  WU  also 
argues  that  the  averaging  of  bundling 
inherent  in  the  elements  forces  users  of 
less  costly  interfaces  to  subsidize  users 
of  more  expensive  ones.  NECA  states 
that  the  structure  strikes  a  reasonable 
balance  in  bundling,  reflecting  costs  of 
voice,  metallic,  and  telegraph  grade 
interfaces,  and  is  similar  to  existing 
customer  tariffs. 
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g.  Voice  Grade  Performance 

Also  recovered  in  the  NECA  CT  rate 
element  is  $41  million  for  voice  grade 
performance.  NECA  describes  this  as 
reflecting  "residual  equipment"  required 
to  provide  various  voice  grade  functions 
not  assigned  to  a  specific  rate  element, 
e.g..  repeaters,  pads,  equalizers  and 
mountings.  WU  criticizes  this  as 
residual  pricing.  In  addition,  WU  and 
SATNET  content  that  these  facilities  are 
associated  with  trunk  rather  than  loop 
costs,  and  should  be  specifically 
identified  and  assigned  to  specific  uses, 
rather  than  spread  to  all  voice  grade 
customers. 

NECA  asserts  that  the  equipment  is 
residual  because  it  cannot  be  assigned 
to  specific  rate  elements,  but  is 
nonetheless  needed  for  basic  voice 
service.  It  asserts  that  this  is  not 
residual  pricing,  a  practice  the 
Commission  has  criticized  in  the  past. 

h.  Hybrid  Option 

The  CT  rate  element  also  includes  the 
cost  of  the  so-called  "hybrid  option,"  a 
feature  proposed  in  the  September  1983 
tariff  as  an  optional  4-wire  to  2-wire 
conversion  at  an  end  user  premises. 
NECA's  proposed  rate  was  S5.36  per 
month.  The  present  filing  bundles  the 
cost  of  this  option  into  the  CT  rate  for  all 
voice  customers,  at  $.19  per  month.  WU 
argues  that  this  bundling  is 
inappropriate. 

i.  Allocations  of  Costs  for  2-Wire,  4- 
Wire,  Metallic  Facilities,  and  Telegraph 

Commenters  express  differing  views 
on  the  allocation  embodied  in  the  CT 
rates  for  costs  of  major  voice  and  sub- 
voice  grade  services.  NECA  proposes  a 
2-wire  telegraph  CT  rate  of  $20.75  per 
month  and  a  4-wire  rate  of  $26.74.  29 
percent  higher.  The  4-wire  voice  grade 
rate  is  23  percent  higher  than  the  2-Wire 
rate  (2-wire  $25.98:  4-wire  $31.91).  WU 
argues  that  this  differential  is  too  small, 
and  lower  than  the  composite  64  percent 
differential  in  NECA's  1983  filing. 
Moreover,  it  claims  that  this  differential 
occurs  because  4-wire  demand  has 
grown  more  sharply  and  NECA  has 
failed  to  reallocate  this  change  in  the 
rate  development  process.  It  argues  that 
the  underlying  allocation  of  costs  based 
on  equivalent  loops  should  result  in  4- 
wire  rates  which  are  approximately 
twice  the  2-wire  rate.  WU  also  argues 
that  metallic  facilities  employ  less 
investment  and  telegraph  grade 
channels  more  investment  than  the 
proposed  allocation  method  recognizes. 
The  Joint  Parties  argue,  on  the  other 
hand,  that  under  the  current  AT&T 
Tariff  F.C.C.  No.  260,  the  equivalent 
station  termination  rate  is  only  10 


percent  higher.'  They  contend  that  the 
AT&T  figure  is  a  good  proxy  for  the  2- 
wire/4-wire  rate  differential  and  argue 
that  it  should  be  prescribed  for  the  local 
carriers. 

2.  Discussion 

Our  overall  goal  in  this  proceeding  is 
to  achieve  rates  which  reasonably 
reflect  costs.  This  does  not  mean  that 
we  expect  all  cost  allocations  and  rate 
elements  to  be  perfect  and  all  issues 
regarding  them  settled.  Our  intent  is  to 
correct,  if  necessary,  clear  and 
significant  problems  in  order  to  ensure 
that  the  special  access  tariffs  are, 
overall,  generally  workable  and 
reasonable,  based  on  the  explanation 
and  support  material  provided  by  the 
carriers.  At  the  same  time,  we  wish  to 
ensure  that  the  tariffs  generally  comply 
with  the  Private  Line  Rate  Structure 
Guidelines  and  the  November  9  Order. 
Specifically,  we  wish  to  ensure  that  the 
rate  elements  fairly  reflect  underlying 
costs,  including  the  reasonable 
assignment  of  costs  for  the  basic  types 
of  local  facilities  loops  from  offices  to 
locations  within  an  exchange  and  trunks 
within  and  among  exchanges. 

In  general,  we  are  not  persuaded  that 
the  Account  231  and  234  allocations  are 
improper,  although  we  request  that 
NECA  provide  more  specific  information 
on  why  investment  in  these  accounts, 
ostensibly  for  station  apparatus  and 
large  PBXs,  in  fact  includes  investment 
applicable  to  basic  voice  channels.  The 
carriers  should  also  explain  their 
treatment  of  official  investment.  For  the 
present,  we  will  also  accept  the  FACIF 
element  and  the  allocation  of  costs 
among  the  metallic,  telegraph,  and  voice 
grade  services.  Although  the  bundling 
embodied  in  the  FACIF  allocation  may 
be  questionable  and  the  service 
allocation  might  reasonably  be  adjusted, 
it  is  not  clear  that  either  adjustment  is 
necessary  or  desirable.  Each  would  also 
require  major  revisions  and  delay  to 
recast  the  rates.  To  the  extent  that 
changes  are  warranted,  we  believe  it  is 
appropriate  to  leave  these  issues  to  later 
proceedings  or  filings.  Similarly, 
although  the  question  of  the  proper 
allocation  of  CT  costs  between  2-wire 
and  4-wire  loops  needs  to  be 
investigated  further,  if  is  not  clear  to  us 
that  the  rates  as  proposed  are 
unreasonable.  Although  there  are  no 
doubt  cost  differences,  those  differences 
may  well  lie  between  the  100  percent 
difference  urged  by  WU  and  the  10 


'  The  Joinl  Parties  describe  Ihe  difference  as  a  91 
percent  discount,  which  is  malhematicaliy 
equivalent  to  staling  that  the  4-wire  rate  is  9.97 
percent  higher  we  have  restated  the  figure  used  by 
the  |oint  Parlies  in  this  way  to  allow  a  consistent 
comparison  with  WUs  figures, 


percent  which  the  Joint  Parties  request 
that  we  prescribe.  Pending  further 
investigation,  the  filed  rates  do  not 
appear  unreasonable. 

Immediate  adjustments  do  appear 
warranted,  however,  for  other 
allocations.  For  the  inside  wiring 
included  in  Account  232.  NECA 
apparently  agrees  that  the  investment 
should  be  reco\pred  only  from 
customers  who  benefit  from  that 
investment,  but  asserts  that  the 
Commission's  directive  that  carriers  and 
end  users  be  treated  alike  compels  the 
bundling  of  these  costs.  However.  NECA 
misinterprets  the  EC.-\  Tariff  Order  and 
its  intent.  We  did  not  require  that  both 
carriers  and  end  users  be  treated  alike 
regardless  of  cost  differences.  Rather, 
our  intent  was  to  have  the  rates  fairly 
reflect  the  costs  of  the  service  provided 
regardless  of  whether  the  customer  was 
an  end  user  or  a  carrier.  Our  objection 
was  to  a  rate  distinction  based  on  the 
status  of  the  customer;  we  encourage 
rate  distinctions  which  reflect  cost. 
Here,  the  bundling  of  inside  wiring  costs 
appears  to  overcharge  significantly  all 
who  do  not  receive  inside  wiring  for  a 
substantial  portion  of  their  terminations, 
whether  they  are  carriers  or  end  users. 
For  that  reason,  we  believe  that  those 
costs  should  be  deleted  from  the  overall 
CT  rate  element  and  recovered  by  a 
separate  rate  element.  To  conform  to  our 
earlier  order  and  the  Private  Line 
Guidelines,  the  approach  chosen  should 
so  far  as  possible  reflect  actual  use,  not 
the  customer.  It  appears  that 
intcrexchange  and  switching  costs  and 
voice  grade  performance  are  associated 
with  trunk  facilities,  not  loops,  and  thus 
should  be  reallocated  to  another  rate 
element.  Inclusion  of  the  h>  brid  option 
costs  in  the  CT  element,  also  unduly 
burden  all  users.  These  possible 
misallocations  do  not.  however,  appear 
to  be  significant  enough  to  warrant 
delaying  the  effectiveness  of  the  tariffs. 
We  will  examine  these  questions  further 
in  our  continuing  investigation. 

3.  Outside  Wire  Related  to  Category  5 
Message  Station  Equipment 

In  the  November  9  Order,  the 
Commission  directed  that  the  cost  of 
Category  5  message  station  equipment, 
including  inside  wiring,  should  be 
allocated  to  special  access  on  the  basis 
of  the  number  of  lines  capable  of 
"leaking"  into  the  local  exchange.  This 
reduced  the  overall  allocation  of  these 
costs  to  special  access  which  formerly 
had  been  based  on  total  lines.  We 
similarly  directed  that  those  costs  be 
recovered  only  from  those  surcharged 
lines,  not  from  all  special  access  lines. 
November  9  Order  at  paras.  29-30.  This 
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w.LS  consistent  with  the  re\ision  to 
Set  tion  69.;W3(c)  of  our  Rules  in  the 
Tt:ir(i  RtKLinsiderul:un  Oniei  (Pirt  I) 
adopted  the  same  day.  In  conbtra.'it.  we 
directed  that  outside  wire  costs, 
included  in  outside  phint  accounts  under 
d  1983  revision  in  the  USOA.'be 
rec()\ered  from  all  special  access,  not 
solely  from  surcharged  lines. HVU 
contends  that  outside  wire  investment 
associated  with  Category  5  message 
st.itiiin  equipment  should  also  be 
recovered  only  from  lines  subject  to  the 
surcharge,  because  this  investment  is 
only  used  by  those  lines.  This 
contention  is  incorrect.  The  effect  of  the 
1983  chdnge  in  the  USOA  was  to  change 
the  overall  allocation  of  outside  wire 
costs  between  switched  and  special 
access,  without  regard  to  whether  the 
outside  wire  was  used  with  station 
equipment.  It  appears  that  N'KCA  and 
the  exchange  carriers  have  properly 
reflected  these  changes  in  their  filings. 
.-Mihough  this  results  in  an  increase  in 
the  allocation  of  costs  to  special  access 
lines,  that  increase  is  a  function  of  this 
allocation  and  not  related  to  the  number 
of  lines  subject  to  the  special  access 
surcharge.  WU's  objection  and  its 
proposal  to  recover  these  costs  solely 
from  surcharged  lines  therefore  are  not 
well-funded. 

Appendix 

Siiccial  Access  Comments 

.\i\  Hoc  Telecommunications  Users 

Committee  I  Ad  Hoc) 
A,ron,uiti(;„l  Radio.  Inc.  (ARINC) 
.Mascom,  Inc.  (Alascom) 
Alternative  Communications  Company 

(ACC) 
-Xi-u-rudM  Broadcasting  Companies.  Inc.; 

CHS.  Inc.,  and  National  Broadcasting 

Company.  Inc.  ( the  Networks) 
American  Financial  Service  Association 

(AFSA) 
.Afuerican  Satellite  Company: 

Competitive  Telecommunications 

Association;  ITT  Communications 

Service.  Inc..  RC.\  Communications. 

Inc.;  Satellite  Business  Systems  (The 

joint  Parties] 
.Xnifricui  Telephone  and  Telegraph 

Companv  |AT?<T] 
The  Associated  Press  [.\?] 
Association  of  independent  Television 

Stations.  [n(,  (AITS) 
Bunker  Ramo-F.itra  Corporation  (Bunker 

Ramo) 
The  Central  Station  Electrical  Protection 

Association  and  The  National  Burglar 

and  Fire  .-Marm  Association  (CSFI'A) 


' MudificoHoiis  III  Ihi-  VniU<rw  S\  xlrms  nf 
Accuunls.  CC  Oocket  No.  82-6B1.  released 
NovemlxT  2.  1983. 

■'EiTBlum  to  November 9 Order.  MImeo  No.  JStOO. 
ri-leased  Nov.  16.  19B4. 


n<'w  )ones  &  Company,  Inc.  (Dow  Jones) 
Federal  Executive  Agencies  (PEA) 
CTF^  Sprint  Communications 

Corporation  (GTE  ^rint) 
Hughes  Television  Network  (HTN) 
Independent  Data  Communications 

Manufacturers  Associations.  Inc. 

(IDCMA)  I 

International  Communications 

Association  (ICA) 
J.C.  Penney  Company.  Inc.  (JCP) 
Lexitel  Corporation  (Lexitel) 
Lite!  Telecommunications  Coiporation 

(Litel) 
MCI  Telecommunications  Coiporation 

(MCI) 
National  Association  of  Broadcasters 

(NAB) 
.National  Public  Radios  Inc.  and  The 

Corporation  for  Puldic  Broadcasting 

(NPR)  I 

Pacific  Bell  I 

Reuters  Limited  (Reuters) 
SATellite  Data  Broadcast  NETworks. 

Inc.  (SATNET) 
Southern  .New  England  Telephone 

Company  (SNET) 
Tele-Communication^  Association 

(TGA)  1 

TRT  Telecommunications  Corporation 

(TRT)  J 

Turner  Broadcasting  System.  Inc.  and 

Cable  News  Netwofk.  Inc.  (TBS) 
Western  Union  Telegraph  Company 

(Western  Union.  WU) 
Westinghouse  Broadctisting  and  Cable. 

Inc.  (Group  W) 

Special  Access  Rep /it  s 

The  Ad  Hoc  Telecomi  lunications  Users 

Committee 
American  Financial  S  ;rvices 

.'Association 
American  Telephone  !i  Telegraph 

Company 
The  Ameritech  Operating  Companies 
The  Municipality  of  .Anchorage 

Telephone  Utility  d/b/a  Anchorage 

Telephone  Utility 
The  Bell  Atlantic  Telephone  Companies 
Bunker  Ramo — Eltra  Corporation 
Cincinnati  Bell  Telephone  Co. 
GTE  Sprint  Communications 

Corporation 
Matanuska  Telephone  Association.  Inc. 
MCI  Telecommunications  Corporation 
Mountain  States  Telephone  and 

Telegraph  Co.,  Norjivvestern  Bell 

1  elephone  Co.  and  Pacific  Northwest 

Bell  Telephone  Company 
.National  Exchange  Carrier  Association. 

Inc. 

P;, 


ejcc 


RCI  Corporation 

Rochester  Telephone  {Corporation 
Southwestern  Bell  Telephone  Company 
The  Western  Union  Telegraph  Company 

|FR  Doc.  8S-«f;8.'i  Filed  3-20-85;  8:4.")  am) 

BILLING  CODE  S?<2-( 


FEDERAL  RESERVE  SYSTEM 

Bank  of  Boston  Corp.,  et  al.; 
Applications  To  Engage  De  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  22.S.23(a)(l))  for  the  Board's 
approval  under  section  4(cl(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(h)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  hank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States, 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  thr- 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  ot 
fact  that  are  in  dispute,  summarizing  tl.c 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Gov  ernors 
not  hiter  than  April  10.  1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President]  fiOU 
Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

1.  Bank  of  Boston  Corporalion. 
Boston,  Massachusetts;  to  engage  de 
nove  through  its  subsidiary.  Quissent 
Corporation,  Cambridge.  Massachusetts, 
in  expansion  of  persona!  financial 
planning  services  permissible  under 
section  225.25(b)(4)  of  Regulation  Y. 


C 


N/ 
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B.  Federal  Reserve  Bank  of  New  York 

(A.  Marshall  Pucketl,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  HongKong  and  Shanghai 
Banking  Corporation.  Hong  Kong. 
B.CC,  Kel/ett  A'  V..  Netherlands, 
Antilles.  nSBC  Holdings  B.  V..  The 
Netherlands:  Marine  Midland  Banks. 
Inc.,  Buffalo.  New  York,  and  Marine 
Midland  National  Corporation.  Buffalo, 
New  York:  to  engage  de  novo  through  its 
subsidiary.  First  Leasing  Corp,,  S^n 
Leandro,  California,  in  consumer  and 
commercial  finance  lending  activities  as 
permitted  under  section  2251b)(l)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  15,  1985, 

James  McAfee, 

Associate  St'crelary  of  the  Board. 

|FR  Doc.  85-6695  Filed  3-20-85;  8:45  am] 

BILLING  CODE  E:iO-01-M 


Bath  National  Corp.,  et  aL;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

F.ach  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors,  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  12, 
1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  Bath  National  Corporation.  Bath, 
New  York;  to  acquire  100  percent  of  the 
voting  shares  of  The  First  National  Bank 
of  Wayland,  Wayland,  New  York. 


2.  Cheniica!  .\'ew  York  Corporation, 
New  York,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of  Chemical 
.National  Bank.  Jericho,  .New  York. 

B  Federal  Reserv  e  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261 : 

1.  First  Commercial  Bankshares.  Inc., 
Arlington.  Virginia;  to  beome  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Commercial  Bank,  Arlington,  Virginia. 

C  Federal  Reserve  Bank  of  Dallas 
(Anthony  J,  Montelaro.  Vice  PresidenlJ 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1,  Allied  Bancshares.  Inc..  Houston, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Allied  Bank  Arlington, 
Arlington.  Texas  (a  de  novo  bank). 

Board  of  Governors  of  the  Federal  Reserve 

S\stpm,  M<irchl5,  1985. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

|KR  D'x:  65-6694  Filed  3-20-85  8:45  am] 
BILLING  CODE  6210-01-M 


T'ansaction 


ie"^7rva'e<3 
e'iect'»e 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by"Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


m  85-0118— Guardia-  inOust'^s  Cotx)-     Feb  2%   1985, 
ration.  (WiNiam  Davioso"    JPEs  cho- 
posed  •cquititior  o'  volmg  secu't^s  ot 
BuchfTun  (nccpcatec 

(2)  85-0127— CerTfjsi    Sa.ngs    Bank  Do. 
(DavKJ  L   Paul    jPEis  p^oposec  acQj*- 

SJtio^  01  voting  secjrl^es  o*  MassMa 
tuai  Mongaoc  aoo  Rea'ty  i'>vesiO'S 

(3)  85-0'i5— He-cuies      nco'DWaieds  Do 
pfopo&eO  acQui&dior  o'  vct  ^g  secjrtties 

ol  Th«  Mica  Corporator. 
{»)    85-0124— 'ne    Lm.teo     mc  s    p'o-  Do. 

poseO  acquisitpc^  o*  vottr>g  secufties  ot 

liimef    Sto'es   Co'po^atton   iMes^uiaT^ 

Riklis,  UPEi 
(5)  85-0179— F    M    Late  s  p'Qpcseo  »c-     Mat    1,  1985 

qutSJlton  of  assets  ot  Republic   Supply 

Division  ol  L.'^v  Energy  PrcxJucts  Com- 

pvy  iLfv  Cofpofation   ljpE;  | 

W)     eS-CBS-Cneseb'Ojgn-Ponds     inc  s  Do, 

proposeo  acquisition  o'  voting  secunijes 

ot  Sla^tte'  Cnernica  Company 
(7|    e6-€'86 — CneseprougnPonos    inc  s  Do. 

proposed  acouisiton  o'  voting  secu'ities 

ol  Siau^tef  Cner-nica-  Conipany 
d)  85-C' 52  — American  Greetings  Co-po-     Ma'   4    "985 

rstK>n  s   proposeo  acou'S'tion  ot   votif^g 

securities   ot    Drawing   Board    Greeting 

Cards    Inc     iSelwir  BelO'SHy    jPEi 
(91   85-01 71 -'3(1   Broadcasting   Cor-ipa  Do 

fly's  proposed   acquisition   of   voting   »* 

Cjnties   of    3jt    BraaOcasting   Conipany   I 

and  ce'-air  assets  a  no  or  vot'og  secufl- 

lies  0'  subsidia'ies  I 

(10)  85-01  "2— 'aft  B'caocast.ng  Compa  Do, 

ny  s  proposed  acquisition  o*  votir>g  se 

cunties  of  Gut  Broaocastmg  Ccm-ipariy  ' 

and  cerlam  assets  ana  or  vctng  secun- 

ties  of  subsidianes  I 

(111  85-0178— The  Clayton  ana  Dutu;*'  Do, 

Pnvate    Equfty    Fund    Limited    Panne' 

s^tip  s    proposed    acQuis,tion    of    voting 

securities  of   '''w   Piinoo  Caorriet  Com 

pany,  (Cieo'ge  L  Piiioc   jpEi 

(12)  85-0193— 'ne  Parsons  CoTxj-atior  s  Do 
proposed  acqu'Sition  ot  votmg  secu'  ties 

of  The  C  T   Mam  Corporation 

(13)  85-0157— Marsco  Cortwal.or- s  vo-     Mai   6   1985, 
posed  acQuisitfon  of  voting  secu'-.es  of 

Hill  Acme  Ck)nipany 

(14)  85-C1&4 — Exxon    Corporatior^  9    pro-  Do. 
posed   acau'Silion   ot   assets   ot   Grace 
Petroleum    Corporation     (A  P      Grace 

end  Company    UPEl 

(15)  65-018S— Kuwait  Pefoieum  Co'PCKa-  Do. 
tion  s  proposed  acquisition  ot  vcimg  se 

cunties  ot  Keydriai  Compar>y  iCnev-on 
Cofporation,  UPEl 

(16)  85-0191— Tefitronix.  Inc  s  proposed  Do, 
acquiSition  of  votir^g  securit^s  ot  CAE 
Systems.  Inc , 

(17)  85-0'94— Anderson  inousfies    inc  s  Do, 
proposed  acQiiisition  of  assets  o*  Aulo- 

molrve  and  Mobile  Products  Divisions 
of  Atwood.  (Atwood  Vacuum  Machine 
Co.UPE)  I 

(18)  85-0198— National     Can     Corpora-  '  Do. 
t«n  s  proposed  acquisition  of  voting  se- 
curities of  National  Can  Corporation 

1 19)   85-0200— Gannett   Company,   IrKOr-  Do, 

poraied  s  proposed  ecquisnion  of 
assets  of  Family  Weekly  news  maga- 
zine, (CBS  Inc    UPEl 

(20)  85-0122- Maxnam  Group   inc  s  pro      Ma-   6   1985- 
posed  acquisition  of  votir^  securities  of 

UNC  Resources,  Inc 

(21)  65-0173- The  Coca-Cola  Company's  Do, 
proposed  acquisition  of  voting  securities 

of  Central  Stales  Coca-Coia  Bottling 
Company   (Nathan  M   Avery   UPEl 

(22)  85-0177— Cement   Roaostone  Moid-  Do 
ings'  proposed  acquisition  of  voung  se- 
curities of  Callarian  lr>dustrtes,  IrK    M  A 

S  Resources.  Inc  ,  (Alfonso  J  Marcelle, 
UPE) 

(23)  85-0183— Central   Scva   Company  t  Do, 
proposed  acquisition  of  assets  or  'ate 

a  Lyie  PLC 
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(?4)  B5-0190— M  K  Ptylet  CoCHMr-v 
<nc  s,  (T  M  Evans  UPEi  woposrtl 
acqu^lion  of  assets  ol  Wmsmah  Divi- 
sion o)  UniDynamics  CoT»ra'.ion. 
(Oane  C-oripany  uPE> 

(251  65  O192-Ke«<»ood  Company  s  pro- 
poseO  icquisitKxi  ot  vclmg  securities  ot 
C-ap*?  Coa  ^opare*  inc 

(?«)  P^.-03ri4  — KDirura  C>>  s  cfopc^M  ac 
Qu*si;>on  3(  voting  seciiriiies  d(  Ch*"^ 
txxTO  C<xpo(ation  fTe<a;.o  Inccxpoal 
ed.  UPE) 

(27)  8S-0?35— Nesle  Oy  s  proposed  ac 
quTSJlK>n  o*  voting  securities  ot  Cbtm 
N.VX1  Corporalion  (Tenaoo  incorporat- 
ed, tJPE) 


Waitirig  pefiod 
lemwialed 
elleciive 


Do. 


Do 


Do 


Do 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Legal  Technician, 
{'rume^^er  Notification  Office,  Bureau  of 
Competition,  Room  303.  P'pflcral  Trade 
Commission,  Washington,  D  .C.  20580, 
(202  523-3894. 

fU  dirt'ction  of  the  Comrtiissiun- 
Emily  H.  Rock, 
Src-ftan 
[KR  D(H    8:)-«i723  Filed  3-20-8,'"):  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

IGSA  Bulletin  FPMR  A-40,  Supp.  131 

Change  To  Federal  Travel  Regulations 

C-ci rti  : 'nr 

In  FR  Doc.  85-5in  beginning  on  page 
(.tire  in  the  issue  of  Monday,  March  4, 
I'f83.  make  the  foiiouing  corrections: 

1.  On  page  8676.  in  the  third  column. 
in  paragraph  d,  in  the  fourth  line,  insert 
tht!  word  "trainee.s"  after  "student". 

2.  On  page  8677,  in  the  first  column,  in 
paragraph  C.  in  the  fourth  line,  insert  the 
'.vord  "travel"  after  "written". 

3.  On  the  same  page,  in  the  second 
column,  in  paragraph  |h),  in  the  ninth 
line,  insert  the  word  "actuar"  after 
"upon" 

BILLING  COOE   150S-0I-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

I  Docket  No.  N-85-1514) 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration.  HUU. 
ACTION:  NiiiK  e. 


SUMMARY:  The  proposed  ipformation 
collection  requirement  described  belovv 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
re\iew.  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  .\'ea!,  O.MB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
D.C.  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW., 
Washington.  DC.  20410.  telephone  (202) 
rs.VbOSO.  This  IS  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

1  he  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (b)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Forms  for  Lending  Institutions 
to  Participate  in  HUD's  Mortgage 
Insurance  Program  under  Title  II  of 
the  National  Housing  Act 

Office:  Housing 

Form  Number:  HUD-e2001.  92001 B, 
92001C,  92fX)lD.  and  92001K 

Frequency  of  submission;  On  Occasion 


Affected  public:  Individuals  or 

Households  and  Businesses  or  Other 
For-Profit 

Estimated  burden  hours;  1.230 

Status:  Revision 

Contact:  William  Park,  HUD.  (202)  755- 
6700,  Robert  Neal.  O.MB.  (202  395-7316 

Authority:  Sec  3507  of  the  Paperwork 
Reduction  Act.  44  L'.S.C.  3507;  Sec.  7(d)  of  tiic 
Department  of  Housing  and  Urban 
Developmenl  Act.  42  U  S.C  3535(d! 

Dated:  February  28.  1985. 
Dennis  F.  Geer, 

Director.  Office  of  Information  Policies  unci 
Systems. 

|FR  Doc  85-6753  Filed  3-20-85,  8:45  anij 
BILUNG  COOE  421(M)1-M 


Office  of  the  Regional  Administrator- 
Regional  Housing  Commissioner, 
Seattle  Region 

I  Docket  No.  D-85-795,  FR-20731 
Designation  or  Order  of  Succession 

agency;  HUD. 

action:  Designation  of  Order  of 
Succession. 

summary:  The  Regional  Administrator- 
Regional  Housing  Commissioner  of 
Region  X  (Seattle)  is  designating 
officials  who  may  serve  as  Acting 
Regional  Administrator-Regional 
Housing  Commissioner  during  the 
absence,  disability,  or  vacancy  in  the 
position  of  Regional  Administrator- 
Regional  Housing  Commissioner. 
EFFECTIVE  DATE:  December  3.  1984 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  G.  Stovvell,  [director.  Office  of 
Administration.  Seattle  Regional  Office, 
Department  of  Housing  and  Urban 
Development,  1321  Second  Avenue. 
Seattle.  Washington  98101.  (200|  442- 
7662.  (This  is  not  a  toll-free  number.) 

Designation 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Regional  Administrator- 
Regional  Housing  Conimissionor  during 
the  absence,  disability,  or  vacancy  in 
the  position  of  the  Regional 
Administrator-Regional  Housing 
Commissioner  with  all  the  powers, 
functions,  and  duties  redelegated  or 
assigned  to  the  Rtjgional  Administrator- 
Regional  Housing  Commissioner; 
provided,  that  no  official  is  authorized 
to  serve  as  Acting  Regional 
Administrator-Regional  Housing 
Commissioner  unless  all  preceding 
listed  officials  in  tins  designation  are 
unavailable  to  act  by  reason  of  absence, 
disability,  or  vacancy  in  the  position; 
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1   Deputy  Regional  Administrator. 
2.  Dircclur,  Office  of  Administration. 
'^■  Rrgional  Counsel. 

4.  Director,  Office  of  Housing. 

5.  Director,  Office  of  Community 
Planning  and 'Development, 

6.  Director,  Office  of  Fair  Housing  and 
Kijual  Opportunity. 

.■\ulhorily;  Delegation  of  Authorilv.  27  FR 
4319I19H2).  Sec.  9(c).  Department  of  Housing 
and  L'rti.m  Dfcvei(ipmi:nt  .Act.  4Z  L'.SC.  3r.;n 
note:  and  Interim  Order  11,  31  KR  815  (1W>()). 

Dated:  March  12.  1985. 
William  V.  Nishimura, 

IU:i:ionaI  Admiiustraliir-Rf^ioiial  Housing 
Commissioner,  Seattle  Regional  Office. 
IFR  Ddc  85-6752  Fill  d  3-20-B5;  8:45  am] 

BILLING  CODE  4210- 33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(CA-170201 

California;  Realty  Action,  Non- 
Competitive  Sale  of  Public  Lands  in 
San  Bernardino  County 

The  fallowing  described  land  has 
been  examined  and  identified  as 
suitable  for  disposal  t»y  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713).  at  no  less  than  the 
appraised  fair  market  value  S4, 680.00. 

San  Bernardino  Meridian.  California 
T.  9  N..  R.  22  E 
Sec.  2.  Lot  5.  Mftes  and  Bounds  Survey  of 
December  14.  1984 

Tile  land  described  aggregates  1.35  acres  in 
San  Bernardino  County. 

The  disposal  of  this  land  to  David 
Vfseth  would  resolve  a  long-standing 
unauthorized  use  and  title  conflict,  and 
as  such,  best  serve  the  public  interest. 
This  sale  is  consistent  with  the  Bureau 
of  Land  Managf-ment  planning  for  these 
lands  involved  and  has  been 
coordinated  with  San  Bernardino 
County  and  California  State  government 
officials. 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  20, 
1890  (26  Stat,  391;  43  U.S.C.  945). 

There  are  no  known  mineral  values  in 
the  land.  If  David  Veseth  wishes,  the 
Party  may  apply  for  the  reserved 
mineral  estate  under  pro\isH)ns  of 
Section  209jb)  of  the  Federal  Land 
Policy  and  Managiment  Act  of  October 
21.  1976  (90  Stat.  2757;  43  U.SC.  1718). 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comnienis  concerning  the 
proposed  action.  Any  adverse  comments 
will  be  evaluated  by  the  District 


Manager  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  District  Manager,  this 
realty  action  will  become  the  final 
determination  of  the  Interior. 
I   Darwin  Snell. 
D..-'lnct  Manager. 

|KR  Doc  85-6857  Filed  3-20-85;  8:45  am) 
BILUNG  CODE  4310-22-M 


ICA-170211 

California;  Realty  Action,  Non- 
Competitive  Sale  of  Public  Lands  in 
San  Bernardino  County 

The  following  described  land  has 
been  examined  and  identified  as 
suitable  for  disposal  by  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750.  43  U.S.C.  1713).  at  no  less  than  the 
appraised  fair  market  \alue  $8,520.00. 

San  Bernardino  Meridian.  California 

T.  10  N.,  R.  22  E. 
Sec.  35,  Lot  10.  .Metes  and  Bounds  Survey 
of  December  14. 1984 

The  land  described  aggregates  2.84  acres  in 

San  Bernardino  County. 

The  disposal  of  this  land  to  George  F. 
Walters  would  resolve  a  long-standing 
unauthorized  use  and  title  conflict,  and 
as  such,  best  serve  the  public  interest. 
This  sale  is  consistent  with  the  Bureau 
of  Land  Management  planning  for  these 
lands  involved  and  has  been 
coordinated  with  San  Bernardino 
County  and  California  State  government 
officials. 

1,  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (26  Stat.  391;  43  U.S.C.  945). 

There  are  no  known  mineral  values  in 
the  land.  If  George  F.  Walters  wishes, 
the  Party  may  apply  for  the  reserved 
mineral  estate  under  provisions  of 
Section  209(b)  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21. 1976  (90  Stat.  2757;  43  U.S.C.  1718). 

F'or  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  concerning  the 
proposed  action.  Any  adverse  comments 
will  be  evaluated  by  the  District 
Manager  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  District  Manager,  this 
realty  action  will  become  the  final 
determination  of  the  Interior. 
|.  Darwin  Snell, 
District  Monappr. 
|FR  Doc.  85-6858  Filed  3-20-85;  8:45  am] 
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ICA-170191 

California;  Realty  Action,  Non- 
Competitive  Sale  of  Public  Lands  in 
San  Bernardino  County 

The  following  described  land  has 
been  examined  and  identified  as 
suitable  for  disposal  by  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  M.ir.agement  Act  of  19"6  (90  Stat. 
2750.  43  U.S.C.  1713),  at  no  less  than  the 
appraised  fair  market  value  S12. 493.00. 

San  Bernardino  Meridian.  California 

T   ION  .  R  22  E. 
Sec.  35.  Lot  8.  Metes  and  Bounds  Survey  of 

December  14.  1984 

The  land  described  Hesregates  4.03  acres  in 

San  B<'rnartiino  County 

The  disposal  of  this  land  to  Thomas 
H.  and  Gail  M.  Cohenno  would  resolve  a 
long-standing  unauthorized  use  and  title 
conflict,  and  as  such,  best  serve  the 
public  interest.  This  sale  is  consistent 
with  the  Bureau  of  Land  Management 
planning  for  these  lands  involved  and 
has  been  coordinated  with  San 
Bernardino  County  and  California  State 
government  officials, 

1.  A  right-of-way  thereon  for  ditches 
and  car.als  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (26  Stat.  391;  43  U.SC.  945). 

There  are  no  known  mineral  values  in 
the  land.  If  Thomas  H,  and  Gail  M. 
Cohenno  v.  ish,  the  Parties  may  apply  for 
the  reser\('d  mineral  estate  under 
provisions  of  Section  209(h)  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21    19"6  (90  Slat   2"57;  43 
U.S.C.  1718). 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
subm.it  comments  concerning  the 
proposed  action.  Any  adverse  comments 
will  be  evaluated  by  the  District 
Manager  who  may  vacate  or  modify  this 
rt:alty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  District  Manager,  this 
realty  action  will  become  the  final 
determiiation  of  the  Interior. 
|.  Darwin  Snell, 
District  Manager. 
IfH  Due    B5-6H59  Filed  3-20-85:  8:45  am) 

BILUNG  CODE  «3ia-33-« 


IF-19329-B1 

Alaska  Native  Claims  Selection; 
Mendas  Cha-ag  Native  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  26.S0.7(d),  notice  is 
hereby  given  that  the  decision  to  is.'^ut- 
conveyance  (DIG)  to  Mendas  Cha-ag 
Nntive  Corporation,  notice  of  which  was 


Xo.  55  /  Thursd.-iy.  Miiich  21,  1985  /  Notices 


puhlishcd  in  the  Federal  Register,  50  FR 
7402  on  February  22.  1985.  is  modified  by 
listino  the  allowable  uses  of  easement 
FIN  15  Dl,  L. 

Upon  issudnce,  the  modified  DIG  will 
be  published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
modified  DIG  can  be  obtained  by 
contacting  the  Buri>au  of  Land 
Manaoement.  Alaska  Slate  Office,  7U1  G 
Street.  Box  13.  Anchorage.  Alaska  99513. 
1(907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  ad\ersely  affected  by  the 
decision  shall  have  until  April  22,  1985 
file  an  appeal  on  the  issue  in  the 
modified  DIG,  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
he  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
rc'quirements  in  43  GFR  Part  4,  Subpart  E 
(1983)  (as  amended,  49  FR  6371. 
February  21.  1984)  shall  be  deemed  to 
have  waived  their  rights. 

Except  as  modified,  the  decision, 
notice  of  which  was  given  February  22 
1985.  IS  final. 
Helen  Burleson, 

Sect.nn  Chief.  Branch  ofAA'CSA 

Ai/iu(/u:ntion. 

|FR  Ooc.  85-6726  Filed  3-20-85;  8:45  amj 
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Fish  and  Wildlife  Service 

Endangered  Species  Permit  Issued  for 
the  Months  of  October,  November, 
December  1984 

N;;!;(  .■  i^  hereljy  given  that  the  U.S. 
Fish  ind  Wildlife  Service  has  taken  the 
following  .;ctinn  with  regard  to  permit 
applicitio.ns  duly  received  according  to 
section  10  of  the  Endangered  Species 
Act  of  1973.  as  amended.  16  U.S.C.  1539. 
Fach  permit  listed  as  issued  was  granted 
only  after  it  was  determined  that  it  was 
applied  for  in  good  faith,  that  by 
granting  the  permit  it  will  not  be  to  the 
dis,idvant.ige  of  the  endangered  species; 
and  that  it  will  be  consistent  w'th  the 
purposes  and  policy  set  forth  in  the 
End.ingered  Species  Act  of  1973.  as 
amended. 

Additional  information  on  these 
permit  actions  may  be  requested  by 
contacting  the  Federal  Wildlife  Permit 
Office.  KXX)  North  Glebe  Road.  Room 
611.  Arlington,  Virginia  22201.  telephone 
(703/235-1903)  between  the  hours  of  7;45 
am  to  4:15  p.m.  vveekii.iys. 


October  1984 


-T. 


Misassrppi  Sandhill  Crane [X591773 

AfMmal  Arfvocales  ("560137 

Clilford  □  Jor.nson „ IX1066BM 

Rco  Grande  Zoological  Park :X0572BM 

John  Miller      X152545 

Lagoon  Corporation X^MBU^ 

Burnet  Park  Zoo  X3735BM 

Guam     DepI      ol     Agncutluro/     X684624 

Aquatic  &  Wildlile  Resources 

Joseph  C   Witl   X3472BM 

Zoological  Society  ol  San  Diego     X9671BL 
Denver        WiWIile        Research     X684532 

Center 

John  Irwin )(5608BM 

Milwaukee    County    Zoological    X2575BM 

Gardens  I 

Sertha  Daharsh „ ks480BM 

Torrence  M   Hunt „ „,.  )(5611BM 

Mic'-ael  F   Baad „ X3632BM 

Cincinnati  Zoo )(0917BM 

Institute  (or   Herpelologicai   Re-     X' 52406 

search. 


Novembar  t9S4 


Ail  Union  Scientific  Research/ 
irwtitute  of  Marine  Fishenes, 

Lincoln  Park  Zoological  Gar- 
dens 

Northland  Wildlite 

William  Koller 

Cincinnati  Zoo 

C  B  Bobenson 

Noith  Carolina  Stale  Museum  ot 
Natural  Hislory. 

Ernest  Johnson    

Audubon  Park  &  Zoological 
Gartlen 

Vance  B   Grannis  jr 

New  York  Zoological  Society 

New  york  Zoological  Society 

Karsas  Oty  Zoological  Society 

internaiional  Animai  Exchange 

Jackson  Zoological  Park 

Natural  Gardens 


X3707BM 


X6859e2 


X5783AB 
X683170 

X6a2605 
X5719BM 
X5721BM 
X684035 
XSa06BM 


56BM 


December  1M4 


Rueben  Dennis  Bryant 

Charles  K   Morelsky 

Micheal  L    Mornson    

William  Gruenerwald „ 

Los  Angeles  Zoo    

Ouentin  P  Nightengale 

Gulf  Island  National  Seashore 

Geo  Miksch  Sutton  Avian  Re- 
search. 

Lousiana  Purchase  Gardens  i 
Zoo 

C  P  Kolron 


University  o(  Wisconsin/Zootogi- 

cal  Museum 

Jackson  Zoological  Park  

Memphis  Zoo  A  Aguanum/ 
Oveno.T  Park 

San  Francisco  Zoologicai  Gar- 
dens 

Duke  University  Pnmate  Center  ... 

Duke  University  Pnmate  Center... 

Duke  University  Pnmate  Center... 

Roxy  Engesser  

W.'di'^e  Branch/Natural  Re- 
sources Center 

Joe  Meonck 

San  Francisco  Zoological  Gar- 
dens 

Bramble  Park  Zoo 

Fra■^k  M   Tnompson,  Inc 

Will.ar^  Gruenerwald 

William  Gruenerwald 

James  L   Parnsh 


X6e7508 

)«B8?507 
)^-.^2BM 

)C3922BM 
XQ646BM 

X687742 

XB260BM 
XS845BM 
X2055BM 
XE306AB 
X3759BM 

X6S3092 
X$83815 

X^5142 
X^6492 
Xtee292 
X  188294 
X  «9911 


Dated:  March  14, 1985. 
R.R.  Robinson. 

C/i/ff.  Branch  of  Permits,  Fkleral  Wildlife 

Permit  Office. 

jFR  Doc,  8,5-6725  Filed  3-20^5:  8:45  am] 
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Oct  02 
Oct  10 
Oct  10 
Oct  10 
Oct  10 
Oct  15 
Oct  15 
Oct  15 

Oct  15 
Oct  15 
Oct  15 

Oct  16. 
Oct  17 

Oct  22 
Oct  22 
Ocl23 
Oct  23 
Oct  28 


Nov  07 

Nov  09 

Nov  09 
Nov  13 
Nov  15 
Nov  15 
Nov  16 

Nov  19 
Nov  20 

Nov  20 
Nov  20 
Nov  20 
Nov  21 
Nov  26 
Nov  27 
Nov  30 


Dec  03. 
Dec  03 
Dec  03 
Dec  03. 
Dec  05 
Dec  06 
Dec  07 
Dec  07 

Dec  07 

Dec  07 
Dec  10 

Dec  11. 
Dec  11. 

Dec  12 

Dec  14 
Dec  14 
Dec  14 
Dec  14 
Dec  18 

Dw.  IS 
Dec  21 

Dec  27 
Dec  28 
Dec  28 
Dec  28 
Dec  31. 


Endangered  Species;  Receipt  of 
Application  for  Permit;  Cincinnati  Zoo, 
etai. 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C,  1531,  e/ spg.): 
Applicant:  Cincinnati  Zoo,  Cincinnati, 

OH,  PRT-691146 

The  applicant  requests  a  permit  to 
import  a  pair  of  captive-born  black- 
footed  cats  (Feiis  nigripes)  from  the 
Frankfort  Zoo,  West  Germany,  for 
enhancement  of  propagation. 

Applicant:  Ivan  J.  Barac.  Los  Angeles, 
CA,  PRT-690921 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  10  pair 
of  captive-born  red  siskin  (CardueliF 
(  =  Spinus)  cucullatus)  from  Jose 
Santiago,  Riopedra,  PR.  for 
enhancement  of  propagation. 
Applicant:  Alan  R.  Harmata,  Montana 

State  University,  Bozeman.  MT,  PRT- 

678483 

The  applicant  requests  to  amend  his 
permit  to  allow  the  collection  of  6cc's  of 
whole  blood  and  15mms  of  central 
rectrice  from  nestling  and  live  captured 
bald  eagles  (Haliacetus  leucocephalus) 
in  ID,  MT  and  WY,  for  scientific 
research  purposes. 

Applicant:  Abner  Clements,  Cherry 
Valley.  AR,  PRT-691110 
The  applicant  requests  a  permit  to 

import  one  trophy  of  a  male  bontebok 

(Danwiiscus  dorcas  dorcasj  culled  from 

the  herd  of  Francis  Bowker, 

Grahamsfon,  Republic  of  South  Africa, 

for  enhancement  of  the  survival  of  the 

herd. 

Applicant:  Joseph  C.  Witt,  Orange,  CA, 
PRT-691062 

The  applicant  requests  a  permit  to 
purchase  one  male  red  siskin  (Cardue/is 
(= Spinas)  cucullatus)  in  interstate 
commerce  from  Lillian  Knaggs,  Toledo, 
Ohio,  for  enhancement  of  propagation. 
Applicant:  Joseph  Mastromatto. 
Lansdale,  PA,  PRT-690978 
The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
male  and  one  female  masked  bobwhite 
quail  (Colinus  virginiunus  ridgwavi) 
captive-bred  from  Joseph  Traina,  New 
Brunswick,  New  Jersey  for  enhancement 
of  propagation. 

Applicant:  The  Garden  Club  of  America, 

New  York,  NY,  PRT-689843 

The  applicant  requests  a  permit  to  sell 
(barter)  in  interstate  commerce  one 
artificially  propagated  Chapman's 


Federal  Register  /  Vol.  50,  No.  55   /  Thursday.  March  21.  1985  /  Notices 


11467 


rhododendron  I  Rhododendron 
chapmaniij  for  enhancement  of 
propagation. 

Applicant:  Ernie  Wagner,  Seattle,  WA. 

PRT-691035 

The  applicant  requests  a  permit  to 
export  one  female  eastern  indigo  snake 
(Drymorchnn  conns  couperi)  to  the 
Transvaal  Snake  Park,  Transvaal,  South 
Africa.  Snake  originallv  purchased  in 
1971. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7  45  am  to  415  pm) 
Room  611.  1000  North  Glebe  Road, 
Arlington.  Virginia  22201.  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submittmg  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

n.itfd:  MHPch  14  1985 
R.  k.  Robinson. 

Chief.  Branch  of  Permits.  Federal  Wildlife 
Permit  Office. 

[VK  Doc.  85-6724  Filed  3-20-85;  8:45  am] 
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National  Park  Service 

Indiana  Dunes  National  Lakeshore 
Advisory  Commission;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisorv  Committee 
Act.  86  Stat.  770.  5  I'.S  C.'App.  1,  as 
amended  by  the  Act  of  September  13, 
1976.  90  Stat.  1247,  that  a  meeting  of  the 
Indiana  Dunes  National  Lakeshore 
Advisory  Comimission  will  be  held  at  10 
a.m.,  CST,  on  Friday,  April  12.  1985,  at 
the  Indiana  Dunes  National  Lakeshore 
Visitor  Center  at  U.S.  Highway  12  and 
Kemil  Road.  Chesterton.  Indiana. 

The  Commission  was  established  by 
the  Act  of  .November  5.  1966.  80  Stat 
1309,  16  use.  460U-7.  as  amended  by 
the  Act  of  October  18.  1976,  90  Stat, 
2530,  2533,  to  meet  and  consult  with  the 
Secretary  of  the  Interior  on  matters 
related  to  the  administration  and 
development  of  the  Indiana  Dunes 
National  Lakeshore 

The  members  of  the  Commission  are 
as  follows: 

Mr,  )ohn  R.  Schnurlein  (Chairperson) 

Mr,  Ronald  Bensz 

Ms,  Anna  R.  Carlson 

Mr,  Harrv  W   Frey 

Mr,  R,  m"  Gacki 

Mr.  James  Holland 

Ms.  l.ynne  Kaser 

Mr.  James  H.  Lahey 


Mr  William  L  Lieber 
Ms.  Kay  M,  Rhame 
Dr,  John  Tucker 
Mr.  Norman  E.  Tufford 

Matters  to  be  discussed  at  this 
meeting  include: 

1   Chairman  s  Quarterly  Report. 

2.  Tentative  plans  for  celebration  of 
the  20th  anniversary  of  the  lakeshore. 

3  Quarterly  Status  Report  of  1985 
Operations. 

4.  Review  of  west  unit  access  road 
meeting. 

5.  Discussion  of  the  reactivation  of 
congressional  task  forces. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
flic  with  the  Comm.ission  prior  to  the 
meeting  a  written  statement  concerning 
the  matters  to  be  discussed.  Persons 
wishing  further  information  concerning 
the  meeting,  or  who  wish  to  submit 
written  statements,  may  contact  Dale  B 
Engquist.  Superintendent,  Indiana  Dunes 
National  Lakeshore.  1100  North  Mineral 
Springs  Road.  Porter.  Indiana  46304. 
telephone  219-926-"561. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  4  weeks 
after  the  mectins  at  the  office  of  the 
Indiana  Dunes  .National  Lakeshore 
located  at  1100  North  Mineral  Springs 
Road.  Porter,  Indiana. 

Dated:  March  12.  1985 
Randall  R.  Pope, 

Acting  Regional  Director,  Midwest  Region. 
[FR  Doc  85-6747  Filed  3-20-85;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

I  Finance  Docket  No.  305321 

Maine  Central  Railroad  Co..  Georgia 
Pacific  Corp.,  Canadian  Pacific  Ltd., 
and  Springfield  Terminal  Railway  Co.; 
Exemption  From  49  U.S.C.  11342  and 
11343 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


summary:  1  he  Interstate  Commerce 

Commission  exempts  il)  the  lease  and 
operation  by  the  Georgia  Pacific 
Corporation  and  Springfield  Terminal 
Railway  Companj  of  approximately  12 
miles  of  rail  line,  and  \2]  the  pooling 
operations  of  Maine  Centra!  Railroad 
Company  and  Canadian  Pacific  Ltd..  for 
traffic  originating  or  terminating  at 
Woodland.  Maine  from  the  requirements 
of  49  U.S.C.  11343  and  11342. 
respectively. 

DATES:  This  exem^ption  is  effective  on 
April  22,  1985.  Petitions  to  stay  must  be 


filed  by  April  1.  1985.  Petitions  for 
reconsideration  must  be  filed  by  April 
10.  1985 

addresses:  Send  pleadings  referring  to 
Finance  Docket  No.  30532  to: 

(1)  Office  of  the  Secretary'.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2J  Petitioners'  representative:  James  E. 
Howard,  Suite  3210.  One  Boston 
Place.  Boston,  Mass.ichusetis  02108 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E,  Gitomer,  (202)  275-7245 

SUPPLEMENTARY  INFORMATION: 

Addilio.nal  int'irmation  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems.  Inc..  Room  2227.  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  or  call  289^357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  March  fi  1985 

By  the  Commission.  Chairman  Taylor.  Vice 
Choirman  Cradison,  Commissioners  Slcrrett, 
Andre,  Simmons,  l^mboley  and  Slrenio. 
lames  H.  Ba>ne, 

|FR  Doc.  85-6738  Filed  3-20-85:  8.45  am) 
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I  Deci»ion-Notice-OP- 1-1161 

Motor  Carriers;  Finance  Applications 

The  follow  ing  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
cariers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations,  and  securities  issuances) 
may  be  involved 

1  he  applications  are  governed  by  49 
CFR  1182.1  of  the  Commission's  Rules  of 
Practice.  See  Ex  Parte  55  (Sub-No.  44), 
Rules  Governing  Applications  filed  By 
Motor  Corners  Under  49  U.S.C.  77344 
and  77349.  363  ICC.  740  (19811.  These 
rules  provide  among  other  things,  that 
opposition  to  the  granting  of  an 
cpplication  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 
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Persons  wishing  fo  oppose  an 
ipplication  must  fullow  the  rules  under 
49  CFR  1182.2.  Acopy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  SlO.OO,  in 
accordance  with  49  CFR  1182.2(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those  " 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rij^hts)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11,301,  11302, 
11343.  11344,  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
hum.an  environment  nor  does  it  appear 
to  qualify  as  a  mdjor  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  cert.iin  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Applit:ant|s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  sh.ill  stand  denied. 

D.iled:  .Mdrch  15.  19H5. 

I3y  the  Commission,  the  Motor  Carrier 
B.),irf).  Mt-mLiers  Melz.  Hurley  and  Barry. 
lames  H.  Ba\ne, 

Si'i  mtury 

MC-F-16138,  filed  March  5.  1985. 
VA.\CUARD  l.N'TERSTATE  TOURS. 
l.\C.  (Vanguard)  (1  VVesterlv  Road. 
Ossining,  NY,  105t)2)— PURCHASE 
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(PORTION)— RESORT  BUS  LINES,  INC. 
(Resort)  475  Saw  Mill  River  Road, 
Yonkers.  NY).  Representative:  Jeremy 
Kahn.  Kahn  and  Kahn.  Suite  702, 1726  M 
Street,  N.W.,  Washiagton,  D.C,  20036. 
Vanguard  (MC-5723)  seeks  authority  to 
purchase  a  portion  of  the  operating 
rights  of  Resort  in  Certificate  No.  MC- 
67340  (Sub-No.  13),  which  authorizes  the 
regular-route  transportation  of 
passengers  between  New  York  City  and 
surrounding  areas,  on  the  one  hand,  and, 
on  the  other,  Atlantic  City,  NJ,  Vanguard 
is  a  wholly  owned  subsidiary  of 
Vanguard  Tours,  Inc.  (VTI),  a  non- 
carrier.  David  P.  Danzeisen  owns  100 
percent  of  the  stock  of  VTI  and  is 
President  and  Chairman  of  the  Board  of 
Vanguard  and  VTI.  He  also  owns  g  one- 
third  interest  in  Mountain  View  Coach 
Lines.  Inc.  (Mountain  View),  a  motor 
passenger  carrier  (MC^7495)  and  a  one- 
twelfth  non-controlling  interest  in  MHS 
Bus  Company  (MHS),  a  motor  passenger 
carrier  (MC-164951).  Danzeisen's 
common  control  of  Vanguard,  Mountain 
View,  and  MHS  was  approved  by  the 
Commission  in  Docket  No.  MC-F-15877 
in  a  Notice  of  Effectiveness  served 
November  6, 1984. 

|FR  Doc.  85-6734  Filed  3f-20-B5:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Kang  Yu,  M.D.;  Revocation  of 
Registration  witfi  Partial  Stay 

On  December  17. 1984,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  to  Kang 
Yu.  M.D.  of  WiUard  Psychiatric  Center, 
Willard,  New  York  14588  (Respondent) 
an  Order  to  Show  Cause  proposing  to 
revoke  his  DEA  Certificate  of 
Registration.  AY7374589  and  to  deny  the 
application,  executed  on  May  17,  1984, 
for  renewal  of  that  registration.  The 
statory  predicate  for  the  order  was 
Respondent's  conviction  on  January  19, 
1984.  in  Jefferson  Circuit  Court, 
Commonwealth  of  Kentucky  of 
seventeen  counts  of  obtaining  or 
attempting  to  obtain  drugs  by  fraud  or 
deceit.  In  a  correspondence  dated 
January  15,  1958,  Respondent,  through 
counsel,  specifically  waived  his 
opportunity  for  a  hearing  and  instead, 
filed  a  written  statement  regarding  his 
position  on  the  matters  of  fact  and  law 
involved.  21  CFR  1301,54(c).  The 
Administrator  has  considered  the  entire 
record  in  this  matter,  including 
Respondents  written  statement,  and 
hereby  issues  this  final  order  based 


upon  findings  of  fact  and  conclusions  of 
law  as  he'reinafter  set  forth. 

The  Acting  Administrator  finds  that  in 
January,  1982,  Respondent's  parents, 
who  were  both  seriously  ill,  moved  to 
Kentucky  to  live  with  Respondent  and 
his  family.  Following  his  father's  death 
in  March,  1982  Respondent  began 
personally  using  the  m.orphine,  a 
Schedule  II  narcotic  controlled 
substance,  that  he  had  prescribed  for  his 
mother's  pain.  At  the  time  of  his 
mother's  death  of  August  2, 1982, 
Respondent  was  addicted  to  both 
morphine  and  Nembutal,  a  Schedule  II 
non-narcotic  controlled  substance. 

From  August  2,  1982.  until  November 
11. 1982,  Respondent  wrote  seventeen 
(17)  prescriptions  for  morphine  sulfate  in 
the  name  of  "Mrs.  Kwi  Dong  Yu," 
Respondent's  mother.  Respondent  wrote 
these  prescriptions  with  knowledge  that 
the  peson  for  whom  they  were  written 
was  deceased  and  thereafter  obtained 
the  controlled  substances  for  his  own 
use. 

Based  upon  his  prescription  writing 
practices.  Respondent  was  indicted  on 
seventeen  (17)  counts  of  obtaining  or 
attempting  to  obtain  controlled 
sub.stances  by  fraud  or  deceit  in 
violation  of  Kentucky  Revised  Statutes 
218A.  140  On  November  30.  1983,  Dr.  Yu 
pled  guilty  to  all  seventeen  (17)  counts 
in  Jefferson  Circuit  Court, 
Commonwealth  of  Kentucky.  These  are 
felony  offenses  relating  to  controlled 
substances.  Therefore,  there  is  a  lawful 
basis  for  the  revocation  of  Respondent's 
DEA  Certificate  of  Registration.  21 
U.S.C.  824(a)(2). 

On  January  19,  1984.  the  Kentucky 
State  Board  of  Licensure  ordered  that 
Dr.  Yu's  license  to  practice  medicine  be 
placed  on  probation  for  five  years 
subject  to  certain  conditions.  These 
conditions  included  that  Dr.  Yu:  (1)  Be 
prohibited  from  prescribing,  dispensing 
or  otherwise  utilizing  controlled 
substances  designated  as  Schedule  II, 
UN,  III  or  IIIN;  (2)  refrain  from  the 
personal  use  of  controlled  substances  in 
any  form  except  upon  the  professional 
direction  of  another  licensed  physician; 
(3)  submit  to  random  blood  and  urine 
screening  upon  request  by  an  authorized 
agent  of  the  Board;  and  (4)  maintain  in 
his  office  a  separate  log  of  all  Schedule 
IV  controlled  substances  which  he 
dispenses  or  prescribes,  indicating  in 
such  log  the  patient's  name,  the  strength 
and  number  of  the  drug  and  the 
diagnosis  for  which  it  was  given. 

On  May  17, 1984,  Dr.  Yu  executed  an 
application  for  renewal  of  his  DEA 
Certificate  or  Registration  as  a 
practitioner  in  Schedules  II-V.  His 
Kentucky  address  was  crossed  out  and 
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a  new  address  in  New  York  was 
inserted  in  its  place.  Subsequently,  the 
above-mentioned  Order  to  Show  Cause 
was  issued. 

In  his  written  submission.  Dr.  Yu 
stated  that  initially  he  was  unable  to 
fully  appreciate  the  seriousness  of  his 
actions  due  to  his  depression  over  the 
loss  of  his  parents  and  his  addiction  to 
morphine.  He  stated  that  he  voluntarily 
entered  the  DePaul  Rehabilitation 
Center  in  Milwaukee,  Wisconsin  in 
November.  1982,  for  treatment  of  his 
drug  addictions  and  that  he  has 
remained  drug  free  for  the  past  three 
years,  i'he  Acting  Administrator  notes, 
however,  that  Respondent  was  a  patient 
of  the  treatment  facility  for  only  ten 
days.  Dr.  Yu  was  given  no  official 
discharge  from  the  hospital  because  he 
left  without  medical  authorization  to  do 
so. 

The  Acting  Administrator  concludes 
that  Respondent  has  not  presented 
sufficient  evidence  to  justify  being 
registered  in  Schedules  II-V.  However, 
Respondent  has  shown  that  he  is 
attempting  to  be  drug  free  and  to  carry 
on  a  normal  medical  practice. 
Consequently,  the  Acting  Administrator 
revokes  Dr.  Yu's  registration  but  stays 
the  revocation  with  regard  to  Schedule 
IV  and  V  controlled  substances  at  his 
New  York  address  subject  to  the 
following  conditions:  Respondent  shall 
maintain  a  log  of  all  Schedule  IV  and  V 
controlled  substances  which  he 
dispenses  or  prescribes:  he  shall  refrain 
from  personal  use  of  controlled 
substances  in  any  form  except  upon 
professional  direction  of  another 
licensed  physician;  and  he  shall 
continue  to  receive  monitoring  and 
psychiatric  counseling  concerning  his 
drug  dependency.  Dr.  Yu  shall  advise 
the  DEA  New  York  Office  of  the  nature 
of  the  counseling  he  will  receive.  If  for 
any  reason.  Respondent  violates  any  of 
these  conditions,  the  stay  will  be 
terminated  and  Respondent's 
registration  will  be  revoked  in  its 
entirety. 

Accordingly,  the  Acting  Administrator 
of  the  Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DE.\ 
Certificate  of  Registration.  AY7374589, 
presviously  issued  to  Kang  Yu,  M.D.  in 
Kentucky,  be  revoked.  Such  revocation 
is  hereby  stayed  with  regard  to  Schedule 
IV  and  V  controlled  substances  subject 
to  the  conditions  outlined  above.  The 
Administrator  further  orders  that  the 
registration  be  revised  to  reflect  Dr.  Yu's 
change  of  address  to  the  Willard 
Psychiatric  Center,  Willard.  New  York 
14588.  Pending  applications  for 


registration  are  approved  for  Schedules 
IV  and  V  only,  subject  to  the  above- 
enumerated  conditions. 

Dated:  March  13,  1985. 
John  C.  Lawn, 
Acting  Administrator. 
IFR  Doc.  85-6730  Filed  3-20-85:  8:45  am] 

BILLING  CODE  4410-09-41 


Sam  S.  MIsasi.  D.O.;  Revocation  of 
Registration 

On  December  12, 1984,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  directed  an  Order 
to  Show  Cause  to  Sam  S.  Misasi,  D.O., 
c/o  Federal  Correctional  Institute,  Fort 
Worth,  Texas  76119.  proposing  to  revoke 
DEA  Certificate  of  Registration 
AM3970452  previously  issued  to  Dr, 
Misasi  at  4314  E.  9th  Street.  Kansas  City, 
Missouri  64124.  The  statutory  predicates 
for  the  Order  to  Show  Cause  under  21 
U.S.C.  824  (a)(2)  and  (a)(3)  were  the 
voluntary  surrender  by  Dr.  Misasi  of  his 
Missouri  Bureau  of  Narcotic  and 
Dangerous  Drugs  registration  1926010  on 
May  24,  1984.  thereby  terminating  his 
authority  to  possess,  dispense,  prescribe 
or  otherwise  handle  controlled 
substances  in  Missouri;  and  his 
conviction  in  the  United  States  District 
Court  for  the  Western  District  of 
Missouri  on  June  15, 1984.  of  knowing 
and  intentional  unlawful  dispensing  and 
distributing  of  Schedule  II  controlled 
substances  in  violation  of  21  U.S.C. 
841(a)(1)  and  18  U.S.C.  2,  felonies 
relating  to  controlled  substances.  The 
Order  to  Show  Cause  was  sent,  certified 
mail,  return  receipt  requested,  to  Dr. 
Misasi  at  the  Federal  Correctional 
Institute  after  an  earlier  Order  to  Show 
Cause  sent  to  his  address  in  Kansas  City 
was  returned  unclaimed.  The  Order  to 
Show  Cause  was  received  at  the  Federal 
Correctional  Institute  on  December  18. 
1984.  DEA  has  received  no  response 
from  Dr.  Misasi  or  anyone  purporting  to 
represent  him.  Pursuant  to  the  provision 
of  21  CFR  1301.54(d).  the  Acting 
Administrator  finds  that  Dr.  Misasi  has 
wai\ed  his  opportunity  for  a  hearing, 
and.  pursuant  to  21  CFR  1316.67.  the 
Acting  Administrator  hereby  enters  his 
final  order  in  this  matter. 

The  Acting  Administrator  finds  that 
the  Missouri  Bureau  of  Narcotics  and 
Dangerous  Drugs  is  the  agency 
responsible  under  Missouri  law  for  the 
registration  of  practitioners  to  possess 
dispense,  prescribe  and  otherwise 
handle  controlled  substances  in 
Missouri.  The  voluntary  surrender  by 
Dr.  Misasi  of  his  Missouri  BNDD 
registration  terminated  his  authority  to 


possess,  dispense,  prescribe  ar,d 
otherwise  handle  controlled  substances 
in  Missouri,  DEA  has  consistently  held 
that  where  the  state  agency  responsible 
for  the  registration  of  practitioners  to 
handle  controlled  substances  terminates 
the  practitioner's  authority  to  handle 
controlled  substances  under  state  law, 
DEA  cannot  register  a  practitioner  to 
handle  controlled  substances  in  that 
state.  See  Jesse  Gutman.  D.D  S..  49  FR 
28780. 1984;  Henry  W'eitz.  MD..  46  FR 
34838  (1981):  Kenneth  E.  Wilson.  D.D.S.. 
46  FR  25018  (1981)  and  cases  cited 
therein.  Therefore.  DEA  cannot  continue 
to  register  Dr.  Misasi  under  21  U.S.C. 
823(f). 

Since  Dr.  Misasi  did  not  offer  any 
evidence  to  the  contrary  of  that  recited 
in  the  Order  to  Show  Cause,  the  Acting 
Administrator  has  no  choice  but  to 
revoke  Dr.  Misasi's  registration. 
Accordingly,  the  Acting  Administrator 
of  the  Drug  Enforcement  Adm.inistration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  AM3970452, 
previously  issued  to  Sam  S  Misasi.  D.O. 
be,  and  it  hereby  is,  re\oked.  Any 
pending  applications  for  renewal  of  that 
registration  are  hereby  denied,  effective 
April  22,  1985. 

Dated:  March  12, 1985. 
|ohn  C.  Lawn, 
Acting  Administrator. 
[PR  Doc.  85-6731  Filed  3-20-85:  8:45  am] 

BILUNG  CODE  4410-09-W 


LEGAL  SERVICES  CORPORATION 

Funding  Availability  for  Law  School 
Civil  Clinical  Programs  To  Improve  the 
Quality  of  Legal  Services  to  Elderly 
Persons 

AGENCY:  Legal  Services  Corporation. 
action:  Announcement  of  funding. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC)  announces  that  grant 
funds  are  available  for  improving  the 
quantity  and  quality  of  law  school  civil 
clinical  programs  to  assist  elderly 
clients  with  their  civil  legal  needs.  The 
Corporation  will  distribute  one-time 
grants  totalling  approximately  1.6 
million  dollars  to  geographically 
dispersed  law  schools  of  varying  sizes. 
Each  grant  will  be  for  a  term  of  up  to  24 
months.  Applicants  may  request  funding 
of  up  to  SlOO.OOO  per  grant.  All  grants 
will  be  awarded  pursuant  to  authority 
conferred  by  Pub.  L.  98-411  and 

(a)(1)(B)  and  |  10061a)(3)  of  the 
Services  Corporation  Act  of  1974, 
Tended.  Recipients  are  required  to 
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guarantee  that  more  than  50  per  centum 
of  the  funds  required  shall  come  from 
non-Federal  sources  and  that  federally 
funded  assets  and  projects  will  not  be 
included  m  m-kind  services. 

This  Conoressionally  mandated 
pniject  is  designed  to  increase  and 
improve  the  quantity  and  quality  of  legal 
services  to  elderly  Americans  and  will 
augment  existing  services  provided  by 
local  LSC  grantees. 

r»rnposals  for  the  grants  will  be 
solicited  from  all  law  schools  which  are 
currently  accredited  by  the  American 
Bar  Association,  or  accredited  for 
purposes  of  bar  admission  by  the  slate 
bar  association  of  the  state  m  which  the 
law  school  is  located.  Proposals  may  be 
submitttd  by  either  a  single  law  school 
or  a  consortium  of  law  schools.  E^ach 
applicant  must  submit  apprnpriale 
documentation  of  eligibility. 

Copies  of  the  solicitation  package  are 
available  from  the  I^C  Office  of  Field 
Services. 

DATE:  All  grant  proposals  must  either  be 
postmarked  or  rece.ved  by  the  Office  of 
Field  St.Tvicps  on  or  before  April  26. 
198.'5  Crant  awards  will  be  announced 

no  later  than  |une  1985, 

FOR  FlffiTHER  INFORMATtON  CONTACT 

Beverly  Fiinn.  Legal  Servii;es 
Corporation.  Offn.;  of  Field  Services. 
733  Fifiee-ith  Street,  .\VV..  Washington. 
DC  ^IWX),^  (202)272-^351, 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  project  is  to  improve  and 
MM  rease  existing  LSC  grantees'  current 
level  of  service  delivery.  Law  school 
clmii:s  ofter  a  unique  opportunity  [or 
augmenting  existing  legal  services 
pr<.gr,ims.  Ktficient  and  cost-effective 
services  can  be  provided  by  permitting 
law  students  to  participate  directly  in 
the  delivery  of  b-gal  i^ervii cs.  Such 
cliniis  (.an  i  rratf  ,i  --ripple'   effect  which 
encourages  law  students  to  become 
a<  lively  mvolved  m  the  provision  of 
legal  services  to  the  elderlv.  They 
piovide  an  excellent  framing  ground  for 
future  legal  aid  attorneys.  Further,  after 
being  exposed  to  the  special  needs  of 
elderlv  persons,  students  are  more  likely 
to  ( ontimie  to  provide  pm  honn 
representation  or  reduced  fee 
representation  to  elderly  clients  in 
private  practn;e    This  clinical  experience 
pro'.id.  s  students  with  the  legal 
knowledge  necessary  lo  insure  effective 


future  representation  of  the  elderly.  In 
these  ways,  law  school  clinics  can  not 
only  help  to  meet  the  immediate  needs 
of  elderly  persons,  but  potentially  work, 
now  and  into  the  future,  to  reduce  the 
ever  increasing  case  burden  of  federally 
funded  legal  assistance  programs. 

This  grant  program  is  designed  lo 
provide  monetary  assistance  for 
expansion  or  development  of  law  school 
clinical  programs  which  address  the 
civil  legal  needs  of  elderly  person.  This 
expansion  could  include  increasing  the 
number  of  supervising  attorneys  and 
participating  students,  developing  new 
areas  of  clinical  coverage,  providing 
legal  services  to  elderly  LSC  eligible 
clients  who  are  not  otherwise  receiving 
legal  assistance,  developing  projects 
which  provide  services  to  underserved 
segments  of  the  elderly  population  (e.g., 
institutionalized,  handicapped, 
homebound.  isolated,  and  rural 
residents)  or  filling  in  the  gaps  in 
existing  services  and  resources, 

A  variety  of  methods  could  be  used  to 
provide  these  services  including  but  not 
limited  to;  (1)  An  independent  university 
sponsored  clinic;  (2)  a  joint  clinic  in 
which  existing  faculty  provide  legal 
instruction  while  LSC  field  attorneys 
provide  the  necessary  clinical 
supervision:  (3)  a  law  school  clinic 
concentrating  on  a  previously 
underserved.  specific  client  population 
(e.g..  the  institutionalized);  (4)  a  law 
school  clinic  concentrating  totally  in  one 
field  of  law  (e.g.,  Social  Security 
[Jisability.  SSI);  and  (5)  a  joint  model  in 
which  an  attorney  becomes  appointed 
as  an  adjunct  professor  at  the  law 
school  thereby  becoming  responsible  for 
both  the  law  education  and  the  clinical 
superv'ison  of  law  students. 

All  propnsals  will  be  evaluated  by 
OFS  using  selection  criteria  which 
include:  |1)  The  provision  of  a  clear 
description  of  clinic  activities  to 
increase  legal  services  to  the  local 
elderly  LSC  eligible  chent  population, 
aiui  an  effective  plan  for  management  of 
the  project;  (2)  evidence  that  the  clinic 
director  and  key  clinic  staff  have  the 
necessary  qualifications  and  experience 
to  effectively  administer  the  proposed 
clinic  and  will  be  able  to  allocate  an 
adquafe  amount  of  time  and  resources 
to  the  clinc.  especially  to  appropriate 
levels  of  student  supervision;  (3)  the 
extent  to  which  a  cooperative  effort  is 
shown  between  an  area's  legal  services 


provider  and  the  corresponding  area  law 
school  clinics.  Letters  or  other  evidence 
of  support  by  this  organization  for  the 
proposed  clinic  may  be  attached  where 
appropriate:  (4)  evidence  that  the 
proposed  clinic  provides  for  the  high 
quality  education  and  training  of 
students  in  the  necessary  areas  of  the 
law;  (5)  the  extent  to  which  the 
proposed  clinic  will  increase  the 
participation  of  attorneys  in  the 
supervision  of  students  under  the 
clinical  legal  education  program;  (6)  the 
degree  to  which  the  institution's  regular 
budget  is  currently  allocated  to  its 
clinical  education  program,  and' to  its 
clinical  activities.  Assurances  or 
evidence  that  such  budgetary  support 
will  be  maintained  during  and  beyond 
the  term  of  the  grant.  The  viability  of  the 
Elderlaw  civil  clinic  beyond  the  term  of 
the  grant  must  be  specifically  addressed; 

(7)  the  provision  of  a  budget  which  is 
adequate  to  support  clinic  activities 
which  cites  costs  that  are  reasonable  in 
relation  to  the  duration  and  objectives 
of  the  proposed  clinic.  Indirect 
administrative  costs  must  be  specified  in 
the  proposal.  Lower  indirect  costs  will 
be  given  a  higher  rating;  in  order  to 
maximize  service  delivery,  an  absence 
of  indirect  costs  would  be  preferred;  and 

(8)  demonstration  that  the  applicant 
plans  to  make  an  adequate  in-kind 
contribution  which,  among  other  things, 
could  include  contribution  of  adequate 
facilities  and  equipment  to  the  proposed 
clinic. 

Note:  Federally  funded  assets  and  projects 
cannot  be  counted  as  dn  in-kind  contribution. 

To  ensure  nationwide  participation 
and  geographic  distribution,  OFS  has 
created  seven  administrative  regions  to 
be  u.sed  strictly  for  the  purposes  of  this 
project.  The  boundaries  of  these  regions 
were  drawn  based  upon  the  need  for 
geographic  disper^on  combined  with 
the  desire  that  each  region  contain  a 
generally  proportionate  number  of  states 
as  well  as  eligible  law  schools  and 
elderly  population  percentages. 
Depending  upon  the  availability  of 
qualified  applicants,  at  leasl  one  grantee 
will  be  selected  in  each  of  the  seven 
regions. 

The  seven  LSC/OFS  Law  School  Civil 
Clinical  Program  regions  containing  all 
fifty  states,  the  District  of  Columbia,  and 
Puerto  Rico  are  listed  below: 
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Region  No.  1 


Connecticut 
Maine 

Massachusetts 
New  Hampshire 

New  Itrsty 

Nsjw  Yiirk 
Rhode  Island 
Vermont 

Region  No.  2 

Delaware                              North  Carolina 
District  of  Columbia            Virgina 
Kentucky                              West  Virginia 
Maryland 

Region  .No.  3 

Alabama 

Arkansas 

Florida 

Georgia 

Louisiana 

Mississippi 
Tennessee 
Puerto  Rico 
South  Carolina 

Region  No.  4 

Illinois 
Indiana 
Michigan 

Ohio 
Pennsylv  ania 

Region  No.  5 

Colorado 

Kansas 

Missouri 

New  Mexico 

Oklahoma 

Texas 

Region  No.  6 

Alaska 

Idaho 

Iowa 

Minnesota 

Montana 

Nebraska 

North  Dnkota 
Ore  Ron 
South  Dakota 
Washington 
Wisconsin 
Wyoming 

Region  No.  7 

Arizona 
California 

Ntvada 
Utah 

Uttwnii 

Prter  P.  BroccoletU. 

Ailing  Director.  Office  of  Field  Services. 
|FR  Dor  85-fi-'63  Kilpd  3-20-8,1:  H:45  am| 
BILLING  CODE  U20-3S-M 


NUCLEAR  REGULATORY 
COMMISSION 

I  Docket  Nos.  50-440-OL,  50-44 1-OL; 
ASLBP  No.  81-457-04  OLl 

Cleveland  Electric  Illuminating  Co.  et 
al.  (Perry  Nuclear  Power  Plant.  Units  1 
&  2);  Hearing 

March  15.  1985.  .-^ 

Before  Administrative  [udgfs:  [antes  V. 
C'.lcason.  Chairman.  Dr.  Jerry  R.  Kline.  Mr. 
Glenn  O.  Bright-. 

Notice  is  hereby  given  that  a  public 
hearing  in  this  operating  license 
proceeding  will  b(>gin  on  Tuesday.  Apiil 
9,  1985,  at  9:00  a.m.  at  the  following 
location:  Lake  County.  Administration 
Center.  Public  Assembly  Room.  105 
Main  Street,  Paiiusvillc,  Ohio  44077. 

The  Board  will  hear  limited 
appearance  statements  from  interested 
citizens  al  the  above  location  at  a  time 
to  be  announced. 


The  hearings  oi!  contested  issues  wil! 
continue  through  Friday.  April  12  from 
9:(X)  a.m.  to  5:00  p.m.  daily.  A  schedule 
for  additional  hearings,  if  needed,  will 
be  announced  later. 

For  The  Atomic  Safety  and  Licensing 
Board. 
|erry  R.  Kline, 

Ai!:::i:>!stra'ive  fudge. 

Bethesda,  Maryland, 

|FR  Doc,  B,^.-€-i6  Fih  d  3-20-85:  8:45  am) 

BILUNO  CODE  7S9O-0I-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Management  of  Federal  Information 
Resources 

Correction 

In  FR  Doc.  85-6167  beginning  on  page 
10734  in  the  issue  of  Friday.  March  15. 
1985.  make  the  following  corrections: 

1.  On  page  10735.  third  column, 
second  complete  paragraph,  19th  line, 
"statutory"  should  read  "statutorily". 

2.  On  page  10736,  first  column,  second 
complete  paragraph,  15th  line,  "be 
service"  should  read  "be  a  service";  in 
the  23rd  line,  "not  be  required"  should 
read  "now  be  required", 

3.  On  the  same  page,  third  column, 
third  line  from  the  bottom  of  the  page, 
"its"  should  read  "it". 

4.  On  page  10737.  second  column,  last 
line,  "Coi'er/?n7e/3/"  should  read 
"Governments". 

5.  On  page  10738.  first  column,  first 
complete  paragraph,  ninth  line,  "section 
HI"  should  read  "section  111";  second 
complete  paragraph,  sixth  line.  "GSS" 
should  read  "GSA". 

0.  On  the  same  page,  second  column, 
next  to  last  line,  "date"  should  read 
"data". 

7.  On  the  same  page,  third  column. 
11th  line,  "changes"  should  read 
"change". 

8.  On  page  10739.  first  column, 
paragraph  6e.  seventh  line,  "it"  should 
read  "its",  and  in  the  eighth  line,  "or" 
should  read  "of. 

9.  On  the  same  page,  second  column, 
paragraph  6i.  fifth  line,  "or"  should  read 
"of. 

10.  On  page  10740.  first  colunm. 
paragraph  b(2).  second  line, 
"requirement"  should  read 
"requirements";  and  in  paragraph  b(7). 
first  line,  "planning"  should  read 
"planned", 

11.  On  the  same  page,  second  column 
paragraph  9a(3).  seventh  line,  "ihe" 
should  read  "this". 


12  On  page  10"42.  second  column 
I'aragraph  e.  fourth  line,  "i.ssues"  should 
ri'cid   'is.<.upd   . 

13.  On  the  same  puge.  ihi.-ci  coiumn. 
pardgraph  4b(l  |(a  I,  second  line, 
"number  of  should  read  "number  or". 

14.  On  page  10-43.  second  column, 
paragraph  (l)h5).  first  line,  "routing" 
should  read    routine". 

15.  On  page  10745,  first  column, 
paragraph  6a(2).  second  line,  after 
"operation  of  and  before  "compliance" 
insert  the  following:  'information 
technologv  facilities  include  provisions 
for". 

16.  On  the  same  page,  same  column, 
paragraph  6b(2),  fifth  line,  "services  of 
should  read  "services  on". 

17.  On  the  same  page,  second  column, 
paragraph  2c,  third  line,  "magnitude  or" 
should  read  "magnitude  of, 

18.  On  page  10746,  second  column, 
paragraph  c,  fifth  line,  "installation" 
should  rend  "installations", 

BILLING  CODE    ISO^-Ot-*! 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  Regarding  the 
Application  of  Certain  International 
Agreements;  Philippines 

This  notice  modifies  tht  dilfrmination 
published  in  the  Federal  Register  of 
January  4. 1980  (45  FR  1181),  as  amended 
by  determinations  published  at  45  FR 
18547,  45  FR  36569,  45  FR  63402,  45  FR 
85239,  40  FR  24059.  46  FR  40624.  46  FR 
46263,  4b  FR  48391,  47  FR  16697.  49  FR 
47467,  50  FR  8428  and  50  FR  9342, 

Under  section  l-103{b)  of  Executive 
Order  12188  of  January  2.  1980,  the 
functions  of  the  President  under  section 
2(b)  of  the  Trade  Agreements  Act  of 
1979  (the  Act)  and  section  701(b)  of  the 
Tariff  Act  of  1930  as  amended,  are 
delegated  to  the  United  States  Trade 
Representative  (the  Trade 
Representative),  who  shall  exercise  such 
authority  w  ith  the  advice  of  the  Trade 
Policy  Committee. 

Now,  therefore,  William  E,  Brock. 
United  States  Trade  Representative,  in 
conformance  with  the  provisons  of 
section  2(b)  of  the  Act.  section  701(b)  of 
the  Tariff  Act  of  1930  as  amended,  and 
section  l-103(b)  of  Executive  Order 
12188.  does  hereby  determine,  effective 
on  the  d;jte  of  signature  of  this  Notice 
that: 

With  respect  to  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI.  XVI,  and  XXIII  of  the 
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General  Asreomont  on  Traiffs  and 
Trade  (Subsidies  Code),  the  Phdippines 
has  accepted  the  obligations  of  the 
Agreement  with  respect  to  the  United 
States  and  should  not  otherwise  be 
denied  the  b'^nefils  of  the  Agreement. 
In  accordance  with  section  702(b)  of 
the  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1671(b)),  as  of  March  15.  1985.  the 
Philippines  is  a  "country  under  the 
Agreement." 
William  E.  Brock, 

UnitfdStoU-s  Trade  Representative. 
March  15.  1985. 
|KR  Doc.  85-6709  Filed  3-20-65,  8:45  am] 

BILLING  COOE  3190-Ot-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-21856;  SR-NASD-85-1] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  on  January  9, 
1985.  submitted  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  19J4 
(the  "Act")  and  Rule  19l)-4  thereunder. 
to  establish  reduced  fees  (S6.00  per 
month)  for  non-professional  subscribers 
to  NASDAQ  Level  1  Service  and 
NASDAQ/National  Market  System  Last 
Sale  Information  Services.  The  NASD 
believes  that  its  definition  of  "non- 
professional." as  it  relates  to  the 
proposed  rule  change,  is  compatible 
with  that  of  the  Consolidated  Quote 
System  and  the  Consolidated  Tape 
Association. 

Notice  of  the  proposed  rule  ch.inge 
was  given  in  Se,-urities  Exchange  Act 
Release  No.  21701.  published  in  the 
Federal  Register  (50  FR  5344  February  7. 
1985).  No  comments  on  the  proposed 
rule  change  were  received. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  Section 
15A  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  it  hereby  is.  approved. 

Fur  the  Commission,  by  the  Division  of 
Mdrkfl  Ri'jJulilion.  pursu.ml  to  delegated 
authority.  17  CFR  2()0.30-3(ii)(12). 


Dated:  Mirch  15,  1985^ 
John  Wheeler,  I 

Socrctary.  i 

jFR  Doc.  85-6755  Filed 

BILLING  CODC  MIO-O 
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[Release  No.  34-21836;  File  No.  SR-NYSE- 
85-4) 

Self-Regulatory  Organizations; 
Proposed  Rule  Ctiange  by  New  Yorlt 
Stock  Exchange,  Inc.,  Relating  to  Pilot 
Program  To  Determine  Feasibility  of 
Adopting  Additional  Trade  Settlement 
Periods 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78slb)(l),  notice  is  hereby  given 
that  on  February  26,  1985,  the  New  Stock 
Exchange,  Inc.  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization  s 
'  Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  six-month  pilot  program  to  determine 
the  feasibility  of  formally  amending 
Exchange  Rule  64,  and  policies  adopted 
to  administer  that  Rule,  to  provide  for 
additional  trade  settlement  periods. 

H.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  i 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Orgonization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Purpose.  The  Purpose  of  the  proposed 
rule  change  is  to  permit  the  Exchange  to 
run  a  six-month  pilot  program  testing  the 
feasibility  of  modifying  exchange  rules 
and  policies  to  allow  trades  to  be 
effected  on  the  Floor  of  the  Exchange  for 


settlement  pc^riods  not  presently 
available  on  the  Exchange. 

Currently,  Exchange  Rule  64  provides 
that  contracts  resulting  from 
transactions  effected  on  the  floor  may 
be  settled  only  under  the  following 
conditions: 

(1)  Cos/)— for  delivery  on  the  day  (T) 
of  the  contract  ("same  day  settlement"). 

(2)  Regular  Way — for  delivery  on  the 
fifth  business  day  (T  +  5)  following  the 
day  of  the  contract  ("five  day 
settlement"). 

(3)  Sellers'  Option— fuT  delivery 
within  the  time  period  specified  in  the 
option,  which  may  be  no  less  than  6 
business  days  nor  more  than  60 
calendar  days  (T  +  6  to  T  -f  60)  from  the 
date  of  the  contract. 

Rule  64  also  contains  an  exception 
providing  for  "next  day  settlement"  (for 
delivery  on  the  day  following  the 
contract  or  T  t  1)  for  contracts  in  rights 
on  the  second,  third,  fourth  and  fifth 
business  days  preceding  the  final  day  ■ 
for  subscription,  and  for  "same  day 
settlement"  on  the  day  preceding  the 
final  day  for  subscription.  As  a  matter  of 
Exchange  policy,  "next  day  settlement" 
contracts  are  permitted,  to 
accommodate  trades  effected  for  tax 
purposes,  during  the  four  business  days 
at  the  end  of  the  year  when  next  day 
trades  would  settle  during  the  calendar 
year  and  regular  way  trades  would  not. 

Several  members  and  members 
organizations  have  requested  the 
Exchange  to  consider  rule  changes  to 
provide  for  settlement  periods  not 
presently  available  on  the  Exchange. 
Particular  interest  has  expressed  in 
"next  day  settlement"  of  Exchange 
contracts  throughout  the  year,  rather 
than  only  at  year  end.  These  members 
and  member  organizations  believe  that 
additional  settlement  periods  will  be 
useful  in  furthering  the  investment 
objectives  of  certain  of  their  customers. 
As  noted  above,  neither  Exchange  Rule 
64  nor  any  Exchange  policies  allow 
contracts  to  settle  (except  in  the  limited 
circumstances  described  above)  or  a 
next  day  (T  1 1)  basis,  or  on  a  T  +  2.  T 
+3,  orTt4basis. 

The  Exchange  notes  that  several 
regional  exchanges  currently  pijrmit 
trades  to  settle  on  a  next  day  basis  (at 
times  in  conjunction  with  other  trades 
effected  on  a  cash  or  no  a  seller's  option 
basin)  in  those  markets,  and  that  a 
number  of  sizeable  transactions, 
apparently  resulting  from  sophisticated 
trading  programs  conducted  by  certain 
institutional  investors,  have  been 
effected  in  those  markets  on  a  next  day 
settlement  basis  during  the  past  serveral 
months. 
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Given  the  interest  cxpiibsed  by 
member  organizations,  and  the  fact  that 
next  day  settlement  is  permitted  on 
regional  exchanges,  the  Fxchanpe 
believes  that  it  wpuld  be  appropriate  at 
this  time  to  test  on  a    pilot  program" 
basis,  additional  periods  duiing  which 
trades  effected  in  its  market  may  settle. 
The  Exchange  intends  to  initiate  the 
pilot  program  by  testing  next  day 
settlement,  by  may  also  detf  rmine 
during  the  pilot  program  to  test  '1  +  2.  T  t 
'A.  and  T  ■^  4  settlement  as  well 

The  Exchange  acknowledges  that 
additional  settlement  periods,  while 
accommodating  certain  member 
niganizations  and  their  customers,  have 
the  potential  for  possible  disrupting  their 
own,  and  other  member  organizations, 
trade  settlement  operations,  particularly 
if  a  larsp  number  of  trades  were  to  be 
settled  on  a  "non-regular  way"  basis. 
The  Exchange  intends  to  monitor  closely 
the  impact  of  any  increased  "non- 
regular  way"  trading  on  member 
organizations'  settlement  operations. 

If  it  appears  that  significant 
operational  problems  may  develop,  the 
Exchange  will  either  terminate  the  pilot 
program  or  make  such  modifications  to 
it  as  it  deems  appropriate  to  minimize 
such  problems.  If  significant  operational 
problems  do  not  develop,  and  it  appears 
that  the  additional  settlement  periods 
are  meeting  the  needs  of  member 
organizatic»ns  and  their  customers,  the 
Exchange  will  seek  to  codify  formally  in 
Rule  64  such  additional  settlement 
periods  at  the  conclusioa  of  the  pilot 
program. 

Statutory  Basis 

By  providing  additional  time  preiods 
for  settlement  of  trades  on  the 
Exchange,  the  proposed  rule  change 
promotes  the  purposes  of  section  6(b)(51 
of  the  Securities  Exchange  Act  of  1934  in 
that  it  can  be  said  to  "foster  cooperation 
and  coordination  with  persons  engaged 
in  .  .  .  settling.  .  .  and  facilitating 
transaction  in  securities."  The  proposed 
rule  change  also  promotes  the  purposes 
of  Section  6(b)(5)  in  that  it  "perfects  that 
mechanism  of  a  free  and  open  market." 

B.  Sclf-Regiilatory  Organization 's 
Statement  of  Burden  un  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  In  fact,  by 
providing  for  settlement  periods 
comparable  to  those  now  in  place  on 
other  exchanges,  the  proposed  rule 
change  can  be  expected  to  enhance 
competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others. 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change, 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

IV.  Solicitation  of  Comments 

Interested  poisons  are  invited  to 
submit  written  data,  views  and 
argument  concerning  the  foregoing. 
Pers(/ns  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW„ 
Washington,  DC.  20549. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may)>e  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U,S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  .\  W..  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  seif  regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  11.  1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  March  11.  1985. 
lohn  VVlieeler, 

Seen  tary. 

|FR  Doc  85-6552  Filed  3-20-65;  8:45  am] 
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[Release  No.  3S-23631;  70-7089] 

The  Southern  Co.;  Proposed 
Indemnification  by  Holding  Company 
of  Sureties  of  Subsidiary 

M«rch  15.  1985 

The  Southern  Company  ("Southern"]. 
64  Perimeter  Center  East,  Atlanta. 
Georgia  30346.  a  registered  holding 
company,  has  filed  a  declaration  with 
this  Commission  pursuant  to  section 
12(b)  of  the  Public  L'tihty  Holding 
Company  Act  of  1935  ("Act")  and  Rule 
45  promulgated  thereunder. 

Southern  proposes,  from  time  to  time 
through  June  30.  1990.  to  indemnify 
persons  acting  as  surety  on  bonds  or 
other  obligations  on  behalf  of  Southern 
Electric  International,  Inc.  ( "SEI")  in  an 
aggregate  amount  of  up  to  Si 00,000.000 
at  any  time.  In  January  1982.  Southern 
formed  SEI  as  a  direct.  wholl>  owned 
subsidiary  to  market,  to  non-affiliated 
utilities  and  industrial  concerns 
worldwide,  certain  capabilities  and 
expertise  of  the  Southern  electric  system 
in  planning  and  operating  electric  power 
facilities.  In  the  ordinan,  course  of  its 
business.  SEI  is  required  to  furnish 
various  types  of  bonds,  including  bid 
bonds,  performance  bonds,  and  material 
and  payment  bonds,  and  must  provide 
commercial  sureties  for  its  obligations 
under  certain  of  such  bonds.  The 
proposed  indemnification  by  Southern 
of  such  sureties  will  facilitate  SEIs 
obtaining  the  necessary  bonds  when 
needed  and  at  more  favorable  rates  than 
if  such  obligations  were  not  guaranteed. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  April  9.  1985,  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549,  and  serve  a 
copy  on  the  declarant  at  the  auuress 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  [lerson 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  declaration, 
as  filed  or  as  it  may  be  amended,  may 
be  permitted  to  become  effective. 
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Fnr  the  Ci)mniissum.  lj\  Ihr  Uivision  of 
Invi'slmcni  MHn.tHciiicnt.  pursuant  lo 
ii(.'lc^iiti'd  ,Hi!horily. 
Shirlev  E.  Hollis, 
.'Is.-i/.s/i.'.'d'  Sfcrctnrv. 

|KR  n.K    H.V-6754  Filed  3-20-85;  8:45  am) 
BILLING  CODE  MlO-Ol-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

I CGD  85-0171 

Towing  Safety  Advisory  Committee; 
Charter  Renewal 

summary:  The  Secretary  of 
Transportdtion  h.is  approved  the 
renew, il  of  the  Charter  of  the  Towing 
Safety  Ad\isory  Committee. 

The  Committee  w^as  established  in 
accordance  with  Pub.  L.  96-380  and  w.is 
recently  reauthorized  by  Pub.  L.  9&-557. 

The  purpose  of  this  Committee  is  to 
advise  the  Secretary  of  Transport.ition 
on  matters  rehiting  to  shallow-draft 
mland  and  coastal  na\io,ition  and 
towing  safety. 
FOR  FURTHER  INFORMATION  CONTACT: 

Captain  CM.  Holland,  L'SCC.  Kxecutive 
Director.  Towing  S.ifety  Advisory 
Committee.  U.S.  Coast  Guard  (G^CMC/ 
44)  Washington.  DC.  20593,  (202)  4"6- 
1477. 

D.i'rd    St„rt  h  14,  I9H,T. 
L.C.  Kindbom, 

C.iptuin.  U.S.  Coast  Guard.  Acting  Chief. 
Oifice  of  Boating.  Public,  and  Consumer 
.4 1  fairs. 

||-R  I)..,:   H.S^finy  r,i,.d  3-20-85:  8:45  am| 

BILLING  CODE  4910-U-M 


Federal  Aviation  Administration 

Airborne  Multipurpose  Electronic 
Displays 

agency:  Federal  Aviation 
.•\dmi!iistration  (FAA).  DOT, 
ACTION:  .Notice  of  availability  of 
technic.il  standard  order  (TSO)  and 
roquesi  for  comment. 


SUMMARY:  The  proposed  TS0-C113 

prescribes  the  minimum  performance 
st.indard  that  Airborne  Multipurpose 
Flectronic  Displays  must  meet  in  order 
to  be  identified  with  the  marking  "TSO- 
Cn3," 

date:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
June  28,  1985, 

address:  Send  all  comments  on  the 
proposed  Technical  Standard  Order  to: 
Federal  Aviation  Administration,  Policy 
and  Procedures  Branch,  .'\V\S-no, 
Aircr.ifl  Engineering  Divi.,ion.  Ofbce  of 


Airworthiness— File  No.  TSO-C113,  800 
Independence  Avenue.  SW. 
Washington,  D.C.  20591, 

Or  deliver  comments  to:  Room  335, 
800  Independence  Avenue,  SW, 
Washington.  DC.  20591 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bobbie  J.  Smith,  Policy  and 
Procedures  Branch,  AWS-110,  Aircraft 
Fngineenng  Division,  Office  of 
Airworthiness,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  D.C.  20591. 
Telephone  (202)  425-8395, 

Comments  received  on  the  proposed 
Technical  Standard  Order  may  be 
inspected,  before  and  after  the  comment 
closing  date  at  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC.  20591,  between  8:30 
am.  and  4:30  p.m. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  TSO  file  number  and  be  submitted  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO  may  be 
obtained  by  contacting  the  person  under 
"For  Further  Information  Contact," 
TSO-C113  references  Society  of 
Automotive  Engineers.  Inc.  (SAE), 
Aerospace  Standard  (AS)  Document  No, 
AS  8034  dated  December  30,  1982,  for 
the  minimum  performance  standard, 
RTCA  Document  No.  DO-178  dated 
November  18, 1981,  for  the  software 
requirement  and  RTCA  DO-160A  dated 
January  1980,  for  the  environmental 
conditions  and  test  procedures.  SAE  AS 
Document  .No.  AS  8034  may  be 
purchased  from  the  Society  of 
Automotive  Engineers,  Inc.,  400 
Commonwealth  Drive,  Warrendale.  PA 
15096.  RTC.-\  Document  Nos,  DO-178 
and  DO-ir,0.A  may  be  purchased  from 
the  Radio  Technical  Commission  for 
Aeronautics  Secretariat,  One 
McPherson  Square,  1425  K  Street,  NW., 
Suite  500.  Washington.  D.C,  20005, 

Lssued  in  Washington,  D.C.  on  March  15, 

1985,  i 

Thomas  E.  McSweeny,  I 

Mnnoiinr.  Aircraft  Engiii'uriii^  Division. 
\VR  Doc.  85-fi74n  Filed  3^20-85;  8.45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  March  15,  1985. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  (listed  by  submitting  bureau(s)). 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureaus  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7221,  1201  Constitution 
Avenue.  NW..  Washington.  DC.  20220. 

Office  of  the  Secretary 

OMB  Number:  1505-0010 
Form  Number:  FC-2  and  FC-2a 
Type  of  Review:  Extension 
Title:  Weekly  Consolidated  Foreign 
Currency  Report  on  Foreign  Branches 
and  Subsidiaries  of  United  States 
Banks 
O.MB  Number:  1505-0012 
Form  Number:  FC-1  and  FC-la 
Type  of  Review:  Extension 
Tit/e:  Weekly  foreign  Currency  Report 

of  Banks  in  the  United  States 
OMB  Number:  1505-0013 
Form  Number:  FC-4 
Type  of  Review:  Extension 
Title:  Quarterly  Consolidated  Report  of 
Assets,  Liabilities,  and  Positions  in 
Specified  Currencies  of  Foreign 
Branches  and  Subsidiaries  of  Firms  in 
the  United  States 
OMB  Number:  1505-0014 
Form  Number:  FC-3 
Type  of  Review:  Extension 
Tit/e:  Monthly  Report  of  Assets. 
Liabilities,  and  Positions  in  Specified 
Foreign  Currencies  of  Firms  in  the 
United  States 

Clearance  Officer:  Joseph  F.  Maty. 
(202)  535-6020,  Office  of  the  Secretary, 
Room  7314,  ICC  Building,  1201 
Constitution  Avenue,  \W,,  Washington, 
D.C,  20220, 

O.MB  Reviewer:  Judy  .Mcintosh,  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C.  20503. 
Joseph  F.  Maty, 

Departmental  Reports  Management  Office. 
jFR  Doc.  85-6689  Filed  3-20-85  8:45  am] 
BILLING  CODE  48I0-2&-M 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Monciriv .  March  25, 
1985,  2:00  p.m.  (eastern  time|. 

PLACE:  Clarence  M,  Mitchell.  Jr.. 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building.  2401  "E"  Street,  NW., 
Washington,  D.C.  20507. 

STATUS:  Closed  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

Clusfd 

I.itigulion  Authorization;  GC 

Recommendations 
Proposed  Settlement  of  Commissioner  Charge 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
F.KOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Cynthia  C.  .Matthews, 
Executive  Officer,  Executive  Secretariat, 
at  (202)  634-6748. 

Dated:  March  18.  1985. 
Cynthia  C.  Matthevvs, 
Executive  Officer. 

This  Notice  Issued  March  18, 1985. 
|FR  Doc.  85-6867  Filed  3-19-85;  3:18  pmj 

BILLING  CODE  67S0-06-M 


FEDERAL  ELECTION  COMMISSION 

1  Federal  Register  No.  85-621 1 1 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Tuesday.  Manh  19.  1985.  10f>0  a  r-. 
THIS  MEETING  HAS  BEEN  RESCHEDULED 
FOR:  Wednesday,  .March  20,  19B5,  at 
10:00  a.m.  and  this  announcement  is 
being  sent  pursuant  to  11  CFR  3.5(c). 

4  •  «  *  « 

DATE  AND  TIME:  Tuesday,  March  26, 

198.5.  10.00  a.m. 

PLACE:  1325  K  Street,  NW..  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance. 

Litigation.  Audits.  Personnel. 

«  •  «  •  * 

DATE  AND  TIME:  Thursday.  March  28, 

1985,  10:00  a.m. 

PLACE:  1325  K  Street.  .\VV.,  Washington, 

DC 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  for  future  meetings 
Correction  and  approval  of  minutes 
Eligibility  for  candidates  to  receive 

Presidential  primary  matching  funds 
Draft  Advisory  Opinion  W1985-10:  Citizens 

for  Cantrell  Committee 
Notice  of  Proposed  Rulemaking:  Contribution 

Limitations  for  persons  and  multicandidate 

committees  (11  C.F.R.  §§  110.1  and  110.2) 
Routine  administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiiand.  Ir.foimation  office, 
202-523^065. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

|FR  Doc.  85-6847  Filed  3-19-85;  1:31  pm] 
BILLI>*G  CODE  671S-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  March  25, 1985.  to  consider  the 
following  matters: 

Summary  Agenda;  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets; 

Case  No.  46, 192-SR— State  Bank  of  Bamum, 
Bamum,  Minnesota 

Memorandum  regarding  furniture 
requirements  for  the  Corporation's 
Atlanta  Regional  Office. 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 

No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street. 
NW.,  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389--1425'. 

Dated:  March  18.  1985 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

|FR  Doc.  85-6848  Filed  3-19-B5  1:31  pm] 
BILLING  CODE  J71«-01-«l 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  March  25.  1985. 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  wili 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c|(2).  (c)(6).  (c)(8).  and  (c)(9)( A)|ii) 
of  Title  5.  United  States  Code,  to 
consider  the  following  matters: 

Su.mmary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
iinticipated.  These  matters  will  be 
I    solved  with  a  single  vote  unless  a 
inumber  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
'liscussion  agenda. 

Recommendations  with  respect  to  ::ie 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
tormina tion-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
ag.iinsf  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

N'-imps  of  persons  and  miir.Pt  and  ioratjuns 
of  hnnks  Hii'.honzpd  to  Iw  exempt  from 
disi  losuPR  pursuant  to  the  pri)\.is!Ons  of 
suhsprtions  f')(6|.  (r;(fl).  and  (.:)(9)(.-\!ft))  of 
ihp  'Govpmment  m  the  Sunshine  .Act  "  |5 
t'-S-C.  552h(c)(6|.  [rUfi],  frt(8),  nnd 
|c!(<)|fA)(ii)). 

Note.— Some  m.i'tors  falHnt;  within  this 
(..ilugory  may  he  placed  on  the  discussion 
iiKi'ndd  wilho'jt  fiirthpr  public  ni)tit-.e  if  ii 
lirconii's  hkply  th,il  subsCinliV  e  discussion  of 
those  matters  will  occur  at  the  me»;liiig. 

Disi Aission  .-Xyenda: 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases. 
reassignments.  retirements,  separations, 
removals,  etc.: 

N.imrs  of  employees  authonzi;d  to  be 
exempt  fnim  disclosure  pursuant  to  the 
provisions  of  sub,sect)ons  |c)(2)  and  (c)(t5|  of 
thi'  ■  flovemment  in  the  Sunshnu'  Ait"  (,S 
I'.S.C,  S.'JZblcll^)  and  li:]i.i||. 

The  meeting  will  be  held  m  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  5,5<)— 17th  Street, 
NVV.,  Washington,  DC. 

Requests  for  further  informalion 
concerning  the  meeting  n\ay  be  directed 


to  Mr.  ffoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  March  18.  1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson,       I 
E.\t!ctj::vp  Sfcrctary.    \ 
(FR  Doc  85-6fl4«  Filed  3-19-85;  1:31  pm) 
BILLING  COOC  (714-01-U 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

March  15,  1985. 

TIME  AND  DATE:  3:30  p.m.  Friday,  March 

15.  1985. 

PLACE:  Room  6000,  1730  K  Street,  NW.. 

Washington,  DC. 

status:  Closed  (Pursuant  to  5  U.S.C. 

552b[c)(10j), 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  mef  t  to  di.scuss  the 
following^ 

1.  United  Mine  Workers  of  America  on 
tiehalf  of  lames  Rowe,  et  nl  v  Peabody  Coal 
Company.  Docket  Nos  KENT  82-103-D.  etc. 

it  was  determined  by  a  unanimous  vote  of 
Commissions  th.it  a  meeting  be  held  on  this 
item  and  that  no  earlier  announcement  of  the 
meeting  was  possible.  5  L'.S.C.  552b(e)(l). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen.  (202)  653-5632. 
lean  H.  Ellen,  i 

A/^piula  ClrrL  | 

(FR  Doc.  85-6818  Filed  3-19-«5;  11:32  am) 
BILLING  COO£  t73S-OVM 


FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

IF.C.S.C.  M««tir>g  Mot»ce  No.  3-«5) 

Announcement  in  Reg.ird  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  .504).  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

DATE  AND  TIME:  Frui.iv  March  29,  1985 

at  9:;i0a.m. 

SUBJECT  MATTER:  Consideration  of 
Proposed  Decisions  issued  under  the 
Vietnam  Claims  Pro-am  (Public  Law 
96-606). 

Subject  matter  listed  above,  not 


disposed  of  at  the  scheduled  meeting, 

may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  1111- 
20th  Street.  NW..  Washington,  D.C. 
Requests  for  information,  or  advance 
notices  of  intention  to  ob.serve  a 
meeting,  may  be  directed  to: 
Administrative  Officer,  Foreign  Claims 
Settlement  Commission.  llll-20th 
Street,  NW.,  Room  409,  Washington,  DC 
20579.  Telephone:  (202)  653-«155. 

Dated  at  Washington.  DC,  on  Mrach  19. 
1985. 

leanelte  Matthews, 

Administrative  AssistunL 

(FR  Doc.  8.5-6877  Filed  ^19-85;  3:47  pmf 

BILLING  CODE  4410-01-11 


RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  March  2fl.  1985,  9:00  a.m.  at 
the  Boards  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
Nor*h  Rush  Street,  Chicago.  Illinois. 
60611. 

The  agenda  for  this  meeting  follows: 

(1)  Proposed  Changes  in  the  RUIA 
Regulations 

(2)  Relinquishment  of  Rights  in  Cases  Where 
a  Discharge  is  Claimed  to  Have  Been 
Wrongful 

(3)  Proposed  Response  to  Mr.  Bruce  B.  FJfvin 
of  Equal  Emplcyment  Opportunity 
Commission's  Cleveland  Office  Rej^arding 
Board  s  Collection  of  Individual 
Occupation  Codes 

(4)  Centralization  of  Control  Over  Criminal 
Investigations  and  the  Decision  to  Refer 
Cases  for  Prosecution 

(.S)  Appeal  from  the  Determination  of  the 
Amount  of  a  Widower's  Insurance  Annuity 
Under  the  Railroad  Retirement  Act. 
Wallace  M.  Crown. 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  COM  No.  312- 
751-4920.  FTS  No.  387-4920. 

Dated:  March  18, 1985. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 
jFR  Doc-  85-6866  Filed  3-19-85;  3:21  pm| 
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Thursday 
March  21,  1985 


Part  II 
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Department  of 
Health  and  Human 
Services 


Food  and  Drug  Administration 


21  CFR  Parts  211  and  310 

Adverse  Drug  Experience  Reporting 
Requirements  for  Marketed  Prescription 
Drugs  Without  Approved  New  Drug  or 
Abbreviated  New  Drug  Applications; 
Proposed  Rute 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  211  and  310 
(Docket  No.  84N-0311 1 

Adverse  Drug  Experience  Reporting 
Requirements  for  Marketed 
Prescription  Drugs  Without  Approved 
New  Drug  or  Abbreviated  New  Drug 
Applications 

AGENCY:  Food  and  Dpig  Administralion. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administriition  (F'DA)  is  proposing  to 
require  manufacturers,  packers,  and 
distributors  of  marketed  prescription 
drug  products  that  are  not  the  subject  of 
approved  new  drug  or  abbreviated  new 
drug  applications  to  report  to  FDA 
whenever  the  manufacturer,  packer,  or 
distributor  receives  information  about 
any  serious  and  unexpected  adverse 
event  associated  with  the  use  of  one  of 
its  marketed  drug  products.  FDA  is 
taking  this  action  based  on  recent 
events  whereby  serious  adverse 
reactions,  which  were  associated  with 
an  intravenous  drug  product  (that  was 
not  the  subject  of  an  approved  new  drug 
or  alibreviated  new  drug  application 
and  that  is  no  longer  being  marketed), 
were  not  reported  to  the  agency  by  the 
manufacturer,  packer,  or  distributor. 
Under  FDA's  current  regulations,  neither 
the  manufacturer,  packer,  nor  distributor 
of  such  a  product  is  expressly  obligated 
to  report  serious  safety  problems  to 
FDA. 

DATES:  Comments  by  May  20, 1985.  FDA 
proposes  that  any  final  rule  based  on 
this  proposal  become  effective  60  days 
after  its  publication  in  the  Federal 
Register. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (UFA- 
SOS).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  L.  Watson.  Center  for  Drugs  and 
Biologies  (HFN-360),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^M3-3640, 
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I.  Background 

Section  505(a)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act) 
requires  that  all  new  drugs  be  shown  to 
be  safe  and  effective  bf'fore  marketing 
(21  U.S.C.  355(a)).  FDA  approves  an 
application  for  a  new  drug  only  if  the 
person  submitting  the  application  (the 
applicant)  first  shows  by  adequate 
scientific  evidence  that  the  drug  is  safe 
and  by  substantial  evidence  that  the 
drug  is  effective  for  the  conditions 
prescribed,  recommended,  or  suggested 
in  the  product's  proposed  labeling.  The 
term  "new  drug"  is  defined  in  section 
201(p)  of  the  act  (21  U.S.C.  321(p)),  A 
drug  is  a  new  drug  under  that  section  if 
its  composition  is  not  generally 
recognized  by  qualified  experts  to  be 
safe  and  effective  under  the  conditions 
of  use  set  forth  in  its  labeling.  The 
"newness"  of  a  drug  is  not  determined 
by  the  length  of  time  it  has  been  in  use. 
and  a  drug  that  has  been  marketed  for 
many  years  may  still  be  a  "new  drug." 

H.  Legislative  History 

Prior  to  1938,  Federal  law  did  not 
provide  for  premarket  approval  for 
pharmaceuticals  sold  in  interstate 
commerce.  The  Food  and  Drugs  Act  of 
1906  prohibited  introduction  into 
commerce  of  adulterated  and 
misbranded  drugs,  narrowly  defined, 
and  provided  only  criminal  sanctions 
and  seizure  for  violations. 

The  act  as  passed  by  Congress  in  1938 
established  a  system  of  premarket 
clearance  for  drugs  under  which 
applicants  seeking  drug  approval  were 
required  to  submit  to  FDA  a  new  drug 
application  (NDA)  containing,  among 
other  things,  data  showing  the  drug's 
safety.  (Sections  201(p)(l)  and  505(a)  as 
enacted.)  The  law  at  that  time  provided 
that  an  NDA  would  automatically 
become  effective  (i.e.,  the  product  could 
be  lawfully  marketed)  in  180  days 
following  submission  of  the  application, 
unless  FDA  affirmatively  determined 
that  the  NDA  was  not  approvable.  In 
implementing  the  provisions  of  the  act, 
FDA  established  a  policy  prohibiting  the 
use  of  data  in  "pioneer"  NDA's  (original 
NDA's)  by  subsequent  applicants. 
Consequently,  the  sponsor  of  a  drug 


product  that  duplicated  a  previously 
approved  product  was  required  to 
develop  its  own  evidence  of  the  drug's 
sfety.  This  policy  did  not,  however, 
discourage  the  submission  of  large 
numbers  of  NDA's  for  duplicate  drug 
products.  In  1942,  to  cope  with  the 
problem  of  review  ing  a  growing  number 
of  NDA's  in  relation  to  its  limited 
resources,  which  was  aggravated  by 
war-related  staff  shortages,  the  agency 
adopted  the  practice  of  examining  each 
application  to  determine  whether  the 
product  was  a  new  drug  under  the 
statutory  definition  of  that  term,  and  of 
giving  advisory  opinions  that  certain 
new  versions  of  approved  drugs  were 
not  "new  drugs"  and  therefore  could  be 
marketed  without  approved  NDA's. 

In  addition  to  products  for  which  an 
NDA  had  become  effective,  many 
products  were  marketed,  without  an 
effective  NDA,  that  were  identical, 
similar,  or  related  to  a  product  with  an 
effective  NDA.  These  manufacturers 
either  concluded  that  their  products 
were  generally  recognized  as  safe 
because  an  NDA  was  in  effect  for  the 
"pioneer"  drug  (the  original  NDA'd  drug 
product),  or  received  an  advisory 
opinion  from  the  agency  that  an  NDA 
was  not  required  because  their  product 
was  generally  recongized  as  safe  (i.e., 
not  a  "new  drug"). 

In  1962.  Congress  amended  the  drug 
approval  provisions  of  the  act  to  require 
affirmative  NDA  approval  before 
marketing  on  the  basis  of  a  showing  that 
a  drug  product  was  not  only  safe  but 
also  effective.  The  1962  amendments 
also  established  requirements  for 
reporting  to  PT)A  information  concerning 
adverse  effects  and  other  clinical 
experience  or  data  relating  in  any  way 
to  the  safety  and  efficacy  of  new  drugs 
approved  for  marketing  (Pub.  L.  87-781 
(October  10, 1962)). 

Under  the  1962  amendments,  the 
effectiveness  requirement  was  made 
applicable,  after  a  2-year  transitional 
period,  to  drugs  approved  only  for  safety 
before  1962.  To  implement  this 
congressional  mandate,  FDA  undertook 
a  program  for  evaluating  drugs  that  had 
been  approved  before  October  10,  1962, 
to  determine  whether  they  were 
supported  by  substantial  evidence  of 
effectiveness  as  the  law  now  requires. 
The  systematic  evaluation  of  these 
drugs  and  the  implementation  of  the 
findings  of  this  evaluation  became 
known  as  the  Drug  Efficacy  Study 
Implementation  (DESI).  Under  this 
program,  FDA  contracted  with  the 
National  Academy  of  Sciences/National 
Research  Council  (NAS/NRC),  which  in 
turn  established  panels  of  experts  to 
review  available  evidence  of 
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effectiveness  and  provide 
recommendations  to  the  agency.  FDA 
took  the  NAS/NRC  panels' 
recommendations  into  account  when 
reaching  conclusions  about  the 
effectiveness  of  these  many  drugs,  and 
these  conclusions  have  been  announced 
by  various  notices  published  in  the 
Federal  Register.  These  notices,  referred 
to  as  DESI  notices,  set  forth  the 
acceptable  marketing  conditions  for  the 
class  of  products  covered  by  the  notice. 
The  DESI  review  covered  over  4,000 
products  which  received  effective 
NDA's  between  1938  and  1962.  In 
addition  to  bemg  applicable  to  the 
original  NDA'd  drug  product,  these 
notices  also  covered  identical,  similar, 
or  related  drug  products  by  requiring 
NDA's  or  abbreviated  NDA's  (ANDA's) 
for  those  products,  too.  In  order  to  fulfill 
the  mandate  of  the  1962  amendments  to 
apply  the  requirements  of  effectiveness 
to  all  identical,  similar,  or  related  drug 
products  as  well  as  to  the  pioneer 
NDA's,  it  was  necessary  to  revoke  all 
advisory  opinions  about  the  new  drug 
status  of  a  drug  product.  Accordingly, 
the  agency  published  in  the  Federal 
Register  of  May  28, 1968  (33  FR  7758)  a 
formal  statement,  now  codified  as 
§  310.100  (21  CFR  310.100).  revoking  all 
opinions  previously  given  to  the  effect 
that  a  drug  is  "not  a  new  drug"  or  "no 
longer  a  new  drug." 

III.  FDA  Policy  for  Regulating  the 
Marketing  of  a  Prescription  Drug 
Product  Without  an  Approved 
Application 

There  are  a  number  of  marketed 
prescription  drug  products  that  were 
neither  included  in  the  DESI  review  nor 
covered  by  a  new  drug  application 
approved  since  the  passage  of  the  Drug 
Amendments  of  1962.  Drug  products 
may  not  have  been  included  in  the  DESI 
review  because  they  were  not  covered 
by  an  effective  pioneer  NDA  or  because 
their  manufacturer  failed  to  submit 
information  as  requested  by  the  agency. 
Drug  products  may  have  been  marketed 
without  an  effective  NDA  because  they 
have  been  regarded  by  the  manufacturer 
as  protected  by  the  1938  "grandfather" 
clause  in  section  201(p)(l)  of  the  act  or 
by  the  "grandfather"  clause  in  section 
107(c)  of  the  1962  Amendments.  (These 
"grandfather"  clauses  exempt  from  the 
"new  drug"  definition  certain  products 
with,  among  other  things,  a  long  and 
continuous  marketing  history.)  Many  of 
the  drug  products  involved  are  identical, 
similar,  or  related  to  drugs  reviewed  by 
NAS/NRC,  and  thus  have  been  or  will 
be  included  in  subsequent  DESI  notices, 
while  others  involved  are  identical, 
similar,  or  related  to  pre-1983  drugs. 
Based  on  information  obtained  from 


FDA's  drug  listing  files,  there  are 
approximately  5. (XX)  products  marketed 
as  prescription  drug  products  without 
approved  new  drug  or  abbreviated  new 
drug  applications.  These  products  have 
been  preliminarily  classified  as  follows: 
(a)  Approximately  1,800  as  being 
identical,  similar,  or  related  to  drugs 
reviewed  by  NAS/NRC:  (b) 
approximately  2.400  as  being  identical. 
similar,  or  related  either  to  pre-1962 
drugs  not  reviewed  bv  NAS/NRC  or  to 
pre-1938  drugs:  anu  ^c)  the  remaining 
products  under  miscellaneous 
categories,  including  biological  products, 
oral  vitamin  products  whose  food-drug 
status  needs  to  be  determined,  products 
whose  marketing  status  will  be 
determined  by  the  agency's  ongoing 
review  of  over-the-counter  (OTC)  drugs, 
and  diagnostic  products  whose  drug/ 
device  status  needs  to  be  determined. 

FDA's  policy  for  regulating  marketed 
drug  products  subject  to  the  DESI 
review  is  set  forth  in  Compliance  Policy 
Guide  7132C.02.  This  policy  defers 
enforcement  action  against  marketed, 
unapproved  pre-1962  prescription  drug 
products  until  FDA  has  completed  the 
DESI  review  of  those  products,  except 
when  questions  arise  concerning 
specific  products  (such  as  those 
regarding  safety).  In  this  way.  FDA's 
enforcement  policy  under  the  DESI 
program  provides  a  strategy  to  deal  on  a 
priority  basis  with  those  drug  products 
which  most  affect  public  health  and 
safety  and  for  which  a  final 
determination  on  effectiveness  has  been 
made.  Older  marketed  drug  products 
(e.g..  pre-1938  drug  products)  generally 
have  been  considered  a  lower  priority 
because  they  have  posed  few  serious 
safety  issues. 

FDA  has  recently  revised  Compliance 
Policy  Guide  7132c.02  because  of  the  E- 
Ferol  incident  (described  below).  The 
effect  of  this  revision  is  to  raise  the 
enforcement  priority  of  certain 
designated  types  of  prescription  drug 
products  marketed  without  approved 
NDA's  or  ANDA's.  FDA  announced  the 
availability  of  the  revised  Guide  in  the 
Federal  Register  of  September  27,  1984 
(49  FR  38190). 

IV.  Need  for  Federal  Regulation  to 
Require  Reporting  of  -Adverse  Drug 
Experiences  for  Prescription  Drug 
Products  Without  Approved 
Applications 

FDA  recently  became  aware  of 
reports  of  adverse  reactions,  including 
deaths,  that  were  associated  with  a 
newly  marketed  vitamin  E  product  (E- 
Ferol)  that  did  not  have  an  approved 
NDA  or  ANDA.  Although  FDA  was 
aware  of  the  product  prior  to  the  reports 
of  adverse  effects,  the  product  was  not 


regarded  as  subject  to  enforcement 
action  before  the  reports  of  adverse 
effects,  because  the  product  was 
regarded  as  a  member  of  a  class  of 
products  for  which  enforcement  action 
has  been  deferred  under  the  compliance 
policy  in  effect  at  the  time,  described 
above.  Oral  forms  of  vitamin  E  were 
marketed  before  the  passage  of  the  1938 
act  when  NDA's  were  not  required. 
Vitamin  E  as  an  intramuscular  injection 
was  available  by  the  late  1940's,  also 
without  an  NDA.  Vitamin  E  was  also 
included  in  intervenous  multi\'itamin 
preparations  approved  prior  to  1962. 

When  FDA  learned  of  the  reports  of 
adverse  effects  that  appeared  to  be 
associated  with  the  unapproved  E-Ferol 
product,  it  acted  promptly  to  investigate 
the  product  and  work  with  the 
distrit)utor  to  initiate  a  recall.  The 
distributor  agreed  to  recall  all  stocks  of 
the  product  and  to  discontinue  its 
marketing.  During  FDA's  investigation, 
however,  the  agency  learned  that  the 
distributor  had  received  reports  of 
adverse  effects  several  months  earlier 
and  had  not  submitted  them  to  the 
agency.  Under  FDA's  regulations,  these 
reports  were  not  explicitly  required  to 
be  submitted  to  the  agency,  because  the 
regulations,  on  their  face,  speak  only  to 
"NDA  applicants."  As  stated  above,  E- 
Ferol  was  marketed  without  an 
approved  ND.'\.  If  the  distributor  of  E- 
Ferol  had  submitted  that  information  to 
FDA.  the  agency  would  have  been  able 
to  evaluate  the  product's  safety  much 
earlier  and  may  have  been  in  a  position 
to  prevent  further  adverse  effects.  Based 
on  these  events,  FDA  has  concluded 
that  an  explicit  requirement  to  submit 
reports  of  important  adverse  effects 
associated  with  the  use  of  unapproved 
new  drug  products  is  needed  to  meet  the 
congressional  intent  that  the  agency 
have  available  at  a  meaningful  time 
reports  of  such  adverse  drug  effects. 

Congress  has  required  that  important 
safety  information  relating  to  all  human 
prescription  drug  products  be  made 
available  to  FDA  so  that  the  agency  can 
take  appropriate  action  to  protect  the 
public  health  when  necessary.  The 
requirement  appears  in  two  statutory 
provisions  of  the  act:  section  505(j)  (21 
U.S.C.  355(j)).  relating  to  new  drugs:  and 
section  704  (21  U.S.C^374).  relating  to  all 
prescription  drugs.  Current  regulations 
under  §  310.300  require  the  reporting  to 
FDA  of  adverse  drug  experiences  with 
drug  products  having  approved 
applications.  However,  neither 
manufacturers,  packers,  nor  distributors 
are  explicity  required  to  report  to  FD.A 
adverse  drug  experiences  with  marketed 
prescription  drug  products  that  do  not 
have  approved  applications.  Therefore, 


in  order  to  provide  FDA  with  the 
information  it  needs  to  monitor 
effectively  the  safety  of  all  marketed 
prescription  drug  products.  FDA 
proposes  to  establish  a  requirement  that 
all  manufacturers,  packers,  and 
distributors  of  marketed  prescription 
drug  products  without  approved  NDA's 
or  ANDA's  submit  to  FDA  (1)  reports  of 
adverse  experiences,  that  are  both 
serious  and  unexpected,  associated  with 
the  use  of  such  products  and  (2)  any 
significant  increase  in  the  frequency  of 
an  adverse  drug  experience  that  is  both 
serious  and  expected. 

V.  Statutory  Authority 

The  act  establishes  a  comprehensive 
scheme  for  the  regulation  of  drugs,  A 
new  drug,  as  defined  by  section  201(p) 
of  the  act,  may  not  be  marketed  without 
an  approved  new  drug  application  as 
required  by  section  505(a)  of  the  act. 
While  a  new  drug  may  not  be  approved 
for  marketing  unless  it  has  been  shown 
to  be  safe  and  effective,  the  act 
recognizes  that  new  information  may 
require  the  withdrawal  of  approval  of 
the  drug  under  section  505fe)  of  the  act. 
To  facilitate  a  determination  whether 
NDA  approval  should  be  withdrawn, 
section  505(j)  of  the  act  requires  that 
applicants  with  approved  NDA's 
establish  and  maintain  records  and 
make  reports  to  the  Secretary, 
-■department  of  Health  and  Human 
St^ices.  of  data  relating  to  clinical 
experience  received  by  the  applicant. 

While  section  505(j)  of  the  act  applies 
in  terms  to  applicants  with  approved 
NDA's.  FDA  has  concluded  that  this 
provision  applies  to  all  drug  products 
Sijbjecl  to  FDA's  DESI  review,  whether 
or  not  the  products  are  subject  to  an 
approved  NDA.  Pending  the  completion 
of  the  DESI  review,  these  drug  products 
are  covered  by  NDA's  that  were 
"deemed  approved"  under  the  transition 
provisions  of  the  Drug  Amendments  of 
1962,  and  they  derive  their  current 
marketing  status  from  NDA  approvals 
that  were  effective  prior  to  19fi2.  See 
Dnjg  Amendments  of  19G2.  Pub.  L.  87- 
781.  section  107(c)(2)-(4),  21  U.S.C.  321 
note:  USV Pharmaceutiral  Corp.  v. 
■Weinberger.  412  U.S.  655  (1973).  In 
addition,  FDA  has  concluded  that 
section  505(j)  of  the  act  should  be 
followed  as  establishing  conditions 
applicable  to  the  exercise  of  the 
agency's  enforcement  discretion  with 
respect  to  the  marketing  of  all  new  drug 
products  without  NDA  approvals.  The 
overall  framework  of  the  act,  which 
covers  new  drugs  from  investigation 
through  commercial  marketing,  reflects 
the  congressional  intent  to  require 
manufacturers  to  obt^iin  NDA  approval 
for  all  new  drug  products  and  to  submit 


to  FDA  reports  of  clinical  experience  for 
those  products.  Under  section  505(j),  the 
reporting  requirements  for  approved 
new  drug  products  take  effect  when  the 
products  are  introduced  to  the 
commercial  market.  Because  reports  of 
adverse  effects  are  no  less  important  for 
unapproved  new  drugs  than  for 
approved  new  drugs,  the  agency  has 
determined  that  the  public  should  not  be 
denied  the  important  public  health 
benefits  associated  with  the  reporting 
requirements  merely  because  FDA,  in 
the  exercise  of  its  enforcement 
discretion,  has  delayed  the 
establishment  of  marfceting  conditions 
for  the  approval  of  certain  classes  of 
products.  Rather  than  to  continue  to 
defer  both  the  approval  and  reporting 
requirements  for  these  unapproved 
products,  the  agency  has  concluded  that, 
upon  promulgation  of  these  regulations 
in  final  form,  it  compliance  policy 
should  be  revised  to  provide  that 
deferred  enforcement  action  with 
respect  to  the  new  diMg  status  of  an 
unapproved  drug  product  will  be 
conditioned  on  compliance  by 
manufacturers,  packers,  and  distributors 
with  the  final  rule.  Therefore,  any 
unapproved  prescription  product 
previously  subject  to  the  agency's 
deferred  enforcment  policy  with  respect 
to  its  new  drug  status  may  be 
immediately  subject  to  action  as  an 
unapproved  new  drug  in  violation  of 
section  505(a)  of  the  act.  unless  its 
manufacturer,  packer,  and  distribution 
comply  with  the  regulations  requiring 
manufacturers,  packers,  and  distributors 
of  unapproved  new  drug  products  to 
establish  and  maintain  records  and  to 
submit  reports  of  serious  and 
unexpected  adverse  events  to  FDA. 

Other  provisions  of  the  act  also 
provide  authority  for  the  proposed 
requirement.  Under  section  704(a)  of  the 
act.  FD.-\  is  authorized  to  inspect  records 
that  are  required  to  be  maintained  for  all 
prescription  drugs.  In  addition,  under 
the  same  section,  inspection  is 
specifically  permitted  not  only  for 
research  data  required  by  regulation 
relating  to  new  drugs  and  antibiotic 
drugs,  but  also  for  "data  relating  to  other 
drugs  *  *  *  which  in  the  case  of  a  new 
drug  would  be  subject  to  reporting  or 
inspection  under  lawful  regulations 
issued  pursuant  to  section  505(j)  *  *  *." 
Furthermore,  under  section  501(a)(2)(B) 
of  the  act,  a  drug  is  adulterated  unless 
the  methods  used  in  its  manufacture, 
processing,  packing,  and  holding,  and 
the  facilities  and  controls  used  therefor, 
conform  to  current  good  manufacturing 
practices  (CGMP)  so  that  the  drug  meets 
the  safety  and  effectiveness 
requirements  of  the  act.  Drug 


manufacturers  and  packers  are  required 
by  CGMP  regulation  (21  CFR  211.198)  to 
establish  and  maintain  a  complaint  file 
and  by  CGMP  regulation  (21  CFR 
211.180(c))  to  provide  access  to,  and 
copying  of,  the  complaint  file  by 
authorized  FDA  representative. 
Information  available  to  FDA  through 
the  complaint  file  may  establish  that 
.NDA  approval  for  a  drug  product  should 
be  withdrawn  under  section  505(e)  of 
the  act.  In  addition,  such  information 
may  also  establish  that  a  new  drug 
product,  whether  or  not  subject  to  an 
approved  application,  is  misbranded  by 
false  or  misleading  labeling  under 
section  502(a)  of  the  act.  that  the  product 
fails  to  bear  adquate  warnings  under 
section  502(f)(2)  of  the  act,  or  that 
product  is  dangerous  to  health  within 
the  meaning  of  section  502(j)  of  the  act 
when  used  as  directed  in  its  labeling. 
These  circumstances  commonly  are 
remedied  through  labeling  rovisiuns  or 
voluntary  recalls  that  may  be  requested 
by  FDA  and  that  are  closely  monitored 
by  the  agency.  Absent  volunta.-y  recall. 
a  determination  of  misbranding  may 
require  that  FDA  recommend  that  the 
United  States  Department  of  justice 
initiate  seizure  action  under  section  304 
of  the  act  (21  U.S  C.  334)  or  seek 
injunctive  relief  under  section  302  of  the 
act  (21  U.S.C.  332).  Further,  the 
information  may  justify  FDA's 
dissemination  of  public  information 
under  section  705  of  the  act  (21  U.S.C. 
375). 

Voluntary  recalls  and  the  regulatory 
actions  available  to  FDA  with  respect  to 
both  approved  and  unapproved  new 
drugs  will  more  effectively  protect  the 
public  health  the  earlier  that  reports  of 
serious  and  unexpected  adverse  effects 
associated  with  the  use  of  drugs  are 
made  available  to  the  agency.  Section 
701(a)  of  the  act  (21  U.S.C.  371(a)) 
authorizes  FDA  to  promulgate 
regulations  for  the  efficient  enforcement 
of  the  act.  Weinberger  v.  Hynson. 
Westcott  &  Dunning.  Inc..  412  U.S.  609 
(1973).  See  also  National  Association  of 
Pharmaceutical  Mfgrs.  v.  FDA.  637  F.2d 
877  (2d  Cir.  1981);  National 
Confectioners  Ass  'n  v.  Califano.  569 
F.2d  690  (D.C.  Cir.  1978).  The  agency  has 
concluded  that  the  enforcement  and 
publicity  provisions  of  the  act  could  be 
more  efficiently  enforced  for  the 
protection  of  the  public  health  under  the 
proposed  reporting  requirement.  The 
submission  of  the  required  reports  will 
enable  FDA  to  determine  at  the  earliest 
possible  time  whether  to  request  a 
manufacturer,  packer,  or  distributor  to 
recall  a  product  from  the  market  or  to 
recommend  seizure  or  injunction  action 
to  halt  the  marketing  of  the  product  and 
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to  remove  it  from  the  market.  Such 
action,  initiated  promptly,  may  avert 
further  adverse  effects  that  may  be 
associated  with  the  use  of  the  product. 
Failure  of  a  manufacturer,  packer,  or 
distributor  to  comply  with  these 
regulations  may  subject  the  unapproved 
drug  product  to  seizure  as  adulterated 
under  section  501(a)(2)(B)  of  the  act.  A 
manufacturer,  packer,  or  distributor  who 
fails  to  comply  with  the  regulations  may 
be  subject  to  prosecution  for  causing  the 
interstate  shipment  of  a  product 
adulterated  under  section  501(a)(2)(B)  of 
the  act  or  for  failure  to  comply  with 
section  7QA[;i]  of  the  act. 

VI.  Relntionship  to  New  Drug 
Regulations 

The  agency  believes  that  the  need  to 
require  the  reporting  to  FDA  of 
important  adverse  drug  expeience 
information  associated  with  the  use  of 
an  unapproved  marketed  prescription 
drug  product  is  sufficiently  similar  to 
that  for  an  approved  prescription  drug 
product  (i.e.,  protection  of  the  public 
health)  to  warrant  similar  reporting 
requirements  in  most  instances.  In  the 
Federal  Register  of  February  22.  1985  (50 
FR  7452),  VD.\  published  revised 
regulations  governing  the  approval  for 
marketing  of  new  drugs  for  human  use, 
which  included  revisions  to  its  adverse 
drug  experience  reporting  requirements. 
The  provisions  of  this  proposed  rule  are 
based  on  the  15-day  "Alert  report" 
requirements  set  forth  in  that  final  rule. 

VII.  Provisions  of  the  Regulations 

A.  Definitions 

Section  310.305(b)  of  the  proposed  rule 
sets  out  definitions  applicable  to  the 
reporting  requirements  for  prescription 
drugs  without  approved  NDA's  or 
A.N'DA's.  "Adverse  drug  experience"  is 
defined  in  proposed  §  310.305(b)(2)  as 
any  adverse  event  associated  with  the 
use  of  a  drug  in  humans,  whether  or  not 
considered  drug  related,  including  the 
following:  an  adverse  event  occurring  in 
the  course  of  the  use  of  a  drug  product  in 
professional  practice;  an  adverse  event 
occurring  from  drug  overdose,  whether 
accidental  or  intentional:  an  adverse 
event  occurring  from  drug  abuse;  an 
adverse  event  occurring  from  drug 
withdrawal;  and  any  significant  failure 
of  expected  pharmacological  action. 
Although  this  definition  broadly 
identifies  the  specific  groups  of  drug 
experiences  FDA  believes  are  necessary 
to  monitor  an  approved  drug's  safety  in 
a  postmarketing  environment,  this 
proposed  rule  provides  only  for  the 
reporting  of  adverse  drug  experiences 
that  are:  (a)  Both  serious  and 
unexpected;  or  (b)  reflect  a  significant 


increase  in  frequency  of  an  adverse  drug 
experience  that  is  both  serious  and 
expected. 

"Unexpected"  is  defined  in  proposed 
§  310.305(b)(3)  as  an  adverse  drug 
experience  that  is  not  listed  in  the 
current  labeling  for  the  drug  product  and 
includes  an  event  that  may  be 
symptomatically  and 
pathophysiologically  related  to  an  event 
listed  in  the  labeling,  but  differs  from  the 
event  because  of  greater  severity  or 
specificity.  For  example,  under  this 
definition,  hepatic  necrosis  would  be 
unexpected  (by  virtue  of  greater 
severity)  if  the  labeling  only  referred  to 
elevated  hepatic  enzymes  or  hepatitis. 
Similarly,  cerebral  thromboembolism 
and  cerebral  vasculitis  would  be 
unexpected  (by  virtue  of  greater 
specificity)  if  the  labeling  only  listed 
cerebral  vascular  accidents. 

"Serious"  is  defined  in  proposed 
§  310.305(b)(4)  as  an  adverse  drug 
experience  that  is  life-threatening,  is 
permanently  disabling,  requires 
inpatient  hospitalization,  or  requires 
prescription  drug  therapy.  In  addition, 
an  adverse  drug  experience  with  one  of 
the  following  outcomes  is  always 
considered  serious:  death,  congenital 
anomaly,  cancer,  or  overdose. 

"Increased  frequency"  is  defined  in 
proposed  §  310.305(b)(5)  to  mean  an 
absolute  increase  in  the  nomber  of 
reports  of  an  adverse  drug  experience 
received  during  a  specified  time  period 
compared  to  the  number  of  similar 
adverse  drug  experience  reports 
received  during  an  equivalent  time 
period  in  the  past.  Thus,  the  definition  of 
increased  frequency  is  necessarily 
based  on  an  analysis  of  a  series  of 
previous  adverse  drug  experience 
reports. 

B.  Who  Must  Report 

This  proposal  would  require  any 
person  whose  name  appears  on  the 
lab^  of  an  unapproved  marketed 
prescription  drug  product  as  its 
manufacturer,  packer,  or  distributor  to 
establish  and  maintain  records  and 
make  reports  of  any  serious  and 
unexpected  adverse  drug  experience 
and  any  significant  increase  in 
frequency  of  a  serious  adverse  drug 
experience.  FDA  recognizes  that  it  may 
receive  unnecessary  multiple  reports  of 
the  same  incident  if  manufacturers, 
packers,  and  distributors  are  all 
required  to  report.  In  order  to  avoid 
unnecessary  duplicate  reporting  of  the 
same  incident,  proposed  §  310.305(c)(5) 
would  permit  packers  and  distributors, 
in  lieu  of  submitting  reports  to  FDA,  to 
submit  reports  of  all  serious  adverse 
drug  experiences  to  the  manufacturer. 
This  would  allow  the  manufacturer  to 


report  to  FDA  individual  reports  of 
serious,  unexpected  adverse  drug 
experiences  (including  followup 
reports),  in  accordance  with  proposed 
§  310.305(c)(1)  and  (3).  as  well  as  reports 
of  significant  increases  in  frequency  of 
serious,  expected  adverse  drug 
experiences,  in  accordance  with 
proposed  §  310.305(c)(4).  In  these 
circumstances,  the  manufacturer  would 
be  required  to  comply  with  all 
requirements  of  proposed  |  310.305, 
even  if  the  manufacturer's  name  does 
not  appear  on  the  label  of  the  drug 
product.  The  proposal  would  require  the 
packer  and  distributor  to  maintain  in  its 
adverse  drug  experience  files  a  copy  of 
each  adverse  drug  experience  report 
submitted  to  the  manufacturer,  the  date 
the  report  was  received  by  the  packer  or 
distributor,  the  date  the  report  was 
submitted  to  the  manufacturer,  and  the 
name  and  address  of  the  manufacturer. 

C.  What  to  Report 

Under  proposed  §  310, 305(c), 
manufacturers,  packers,  and  distributors 
of  marketed  prescription  drug  products 
without  approved  .\DA  s  or  A.\D.'\'s 
would  be  required  to  report  to  FDA  any 
information  received  by  the 
manufacturer,  packer,  or  distributor  or  a 
serious,  unexpected  adverse  drug 
experience  associated  with  the  use  of  its 
drug  product  and  an\  significant 
increase  in  the  frequency  of  a  serious. 
expected  adverse  drug  experience.  The 
primary  objective  of  this  reporting 
requirement  is  to  signal  potential  serious 
safety  problems  with  marketed 
prescription  drug  products  and  thereby 
improve  public  health  protection.  In 
order  to  facilitate  determining  if  a  report 
meets  the  definition  of  unexpected,  the 
agenc\'  proposes  to  require  that  the 
manufacturer,  packer,  or  distributor 
include  with  each  report  a  copy  of  the 
current  labeling  for  the  product. 

FDA  does  not  believe  that  the  E-Ferol 
incident  or  the  agency's  experience  with 
older  marketed  drugs  without  approved 
NDA's  warrants  the  reporting  of 
expected  and  nonserious  types  of 
adverse  drug  experiences.  Such 
reporting  would  burden  the  adverse 
drug  experience  system  with  a  large 
number  of  reports  of  expected  or 
nonserious  reactions,  without 
corresponding  public  health  benefit. 

Manufacturers,  packers,  and 
distributors  should  submit  these  reports 
to  FD.A  within  the  specified  time  period 
even  if  they  have  not  obtained  complete 
information  about  the  experience. 
Complete  information  should  be 
included  in  a  followup  report.  Under  this 
proposed  rule,  FDA  would  require 
manufacturers,  packers,  and 
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di,--tributors  to  investisafe  promptly  all 
serious,  unexpected  adverse  drug 
experiences  and  submit  followup 
reports.  If  a  manufacturer,  packer,  or 
distributor  seeks,  but  cannot  obtain, 
additional  information  about  an 
experience.  FDA  may  require  a  fuUowup 
report  that  briefly  describes  the  steps 
taken  to  seek  additional  information  and 
the  reason  the  new  information  is 
unobtainable.  If  a  packer  or  distributor 
elects  to  submit  adverse  drug  experience 
reports  to  the  manufacturer  rather  than 
FD.A,  the  manufacturer  would  be 
responsible  for  investigating  the  reports 
and  submitting  followup  reports  to  FDA. 
As  noted  above,  the  agency  proposes 
to  require  that  any  significant  increase 
in  the  frequency  of  a  serious,  expected 
adverse  drug  experience  be  reported  to 
FDA.  In  order  to  meet  this  requirement, 
manufacturers,  packers,  and  distributors 
would  be  required  to  review  annually 
the  frequency  of  reports  of  serious, 
expected  adverse  drug  experiences. 
Under  the  proposed  rule.  FDA  would 
require  these  reports  to  be  submitted  in 
narrative  form,  including  the  time  period 
on  which  the  increased  frequency  is 
based,  the  method  of  analysis,  and  the 
interpretation  of  the  results.  As  noted 
above,  if  a  packer  or  distributor  elects  to 
submit  adverse  drug  experience  reports 
to  the  manufacturer  rather  than  to  FDA, 
as  provided  in  proposed  §  210.305(c)(5). 
that  packer  or  distributor  Would  be 
responsible  for  submitting  all  serious 
adverse  drug  experience  reports  to  the 
man'.ifacturer  so  that  the  manufacturer 
can  comply  with  the  requirements  in 
proposed  §  310.305(c)(4)  regarding  the 
reporting  of  significant  increases  in 
frequency. 

D.  When  to  Report 

I'nder  this  proposal,  FDA  would 
require  adverse  drug  experience  reports 
to  be  submitted  to  P'DA  within  15 
working  days  of  the  initial  receipt  by  the 
manufacturer,  packer,  or  distributor  of 
the  information.  Followup  reports  would 
be  required  to  be  submitted  within  15 
w  orking  days  of  the  receipt  of  new 
information  or  as  requested  by  FDA.  If 
the  packer  or  distributor  elects  to  submit 
the  report  to  the  manufncturer  rather 
than  to  FDA.  as  provided  in  proposed 
§  310.305(c)(5].  the  manufacturer  would 
be  required  to  report  to  FD.A  within  15 
working  days  of  its  receipt  of  the 
information  from  the  packer  or 
distributor.  I'nder  these  circumstances, 
the  packer  or  distributor  would  be 
required  to  submit  the  report  to  the 
manufacturer  within  3  working  days  of 
lis  receipt.  The  15-day  report  would  be 
called  an  "Alert  report." 


E.  How  to  Report 

Proposed  §  310.305(d)  would  provide 
that  a  manufacturer,  packer,  or 
distributor  would  report  each  adverse 
drug  experience  on  a  Form  FDA-1639 
(Drug  Experience  Report).  That  is  the 
standard  format  used  by  FDA  to  collect 
information  on  individual  adverse  drug 
experiences  associated  with  any 
marketed  drug.  The  proposal,  however, 
would  permit  a  manufacturer,  packer,  or 
distributor  to  submit  computer- 
generated  reports  or  to  use  other 
formats,  subject  to  the  approval  of 
FDA's  Division  of  Drug  and  Biological 
Product  Experience  (HFN-730).  The 
proposed  rule  would  require  the 
submission  of  one  copy  of  each  report. 
All  adverse  drug  experience  reports 
would  be  required  to  be  submitted  to 
FDA's  Division  of  Drug  and  Biological 
Product  Experience  (JIFN-730).  The 
proposed  rule  urges  manufacturers, 
packers,  and  distributors  not  to  include 
names  and  addresses  of  individual 
patients  in  adverse  drug  experience 
reports,  although  some  other  identifier, 
such  as  initials  or  code  numbers,  should 
be  included.  Initials  and  codes  are 
useful  in  eliminating  duplicate  reports  of 
an  adverse  drug  experience.  Names  of 
patients,  individual  reporters,  health 
care  practitioners,  hospitals,  and  any 
geographic  indentifier  are  not  releasabie 
to  the  public  under  FDA's  public 
information  regulations  in  Part  20  (21 
CFR  Part  20). 

F.  Records  to  he  Maintained 

Proposed  §  310.305(f]  would  require 
that  each  manufacturer,  packer,  and 
distributor  establish  and  maintain  a 
record  of  any  informetion  received  by  it 
concerning  its  drug  product  that,  under 
§  310.305.  is  required  to  bfe  reported  to 
FDA  and  that  is  required  to  be  reviewed 
annually  with  respect  to  detecting 
significant  increases  in  frequency, 
including  raw  data  and  any 
correspondence  relating  to  the  adverse 
drug  experiences.  A  manufacturer's  or 
packer's  existing  CGMP  complaint  file 
could  also  serve  as  its  adverse  drug 
experience  report  Tile.  FDA  proposes  to 
revise  §  211.198  of  the  CC.MP  regulations 
to  require  procedures  for  the  review  of 
complaints  to  determine  whether  they 
include  serious  and  unexpected  adverse 
events  that  are  required  to  be  reported 
to  FDA. 

The  proposed  regulations  would 
require  that  the  records  be  maintained 
for  a  period  of  10  years. 

VIII.  Pjublic  Comment 

Comments  from  the  public  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposed  rule  are  invited. 


IX.  Economic  Assessment 

The  agency  has  examined  the 
regulatory  impact  and  regulatory 
flexibility  implications  of  the  proposed 
regulation  in  accordance  with  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354)"  Based  on 
the  assum.ptions  and  analysis  presented 
in  the  threshold  assessment  for  this 
proposed  regulation  (a  copy  is  on  file  in 
the  Dockets  Management  Branch 
(address  above)),  the  agency  has 
estimated  that  the  regulation  as 
proposed  would  generate  costs  that  are 
well  below  the  thresholds  that  signify  a 
major  rule  and,  thus,  the  proposed 
regulation  does  not  require  a  regulatory 
impact  analysis. 

As  explained  in  the  threshold 
assessment,  FDA  estimates  that  the 
number  of  initial  reports  of  a  serious 
and  unexpected  adverse  drug, 
experience  submitted  annually  to  the 
agency  under  the  proposed  regulation 
will  be  approximately  1000,  and  the 
number  of  followup  reports  will  be 
approximately  200.  Assuming  that  an 
average  of  one  to  three  person-hours 
would  be  required  by  a  pharmaceutical 
firm  to  complete  each  report,  FDA 
estimates  that  the  total  annual  costs  of 
complying  with  the  reporting 
requirements  of  the  proposed  regulation 
will  be  approximately  560,000. 

FDA  also  concludes  that  the  proposed 
regulation  would  not  produce  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
thus  does  not  require  a  regulatory 
flexibility  analysis.  Although  small  firms 
comprise  a  substantial  number  of  the 
manufacturers,  packers,  and  distributors 
of  unapproved  prescription  drug 
products,  the  economic  impact  on  these 
small  entities  would  not  be  large  enough 
to  require  a  regulatory  flexibility 
analysis.  Therefore,  the  agency  certifies 
that  the  proposal,  if  adopted,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

X.  Environmental  Impact 

The  agency  has  deffPrmined  pursuant 
to  21  CFR  25.24(b){12)  (proposed 
December  11,  1979,  44  FR  71742)  that  this 
proposed  action  is  of  a  type  that  does 
not  individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

XI.  Paperwork  Reduction  Act  of  1980 

Section  310.305(c)  and  (f)  of  this 
proposed  rule  contains  collection  of 
information  requirements.  As  required 
by  section  3504(h)  of  the  Paperwork 
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Reduction  Act  of  198a  FDA  has 
submitted  a  copy  of  this  proposed  rule 
to  the  Office  of  Manag<^ment  and  Budget 
(OMB)  for  Its  review  of  these  collection 
of  information  requirements.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  collection  of 
information  requirements  should  direct 
them  to  FD.^'s  Dockets  Management 
Branch  (addn^ss  above]  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  Rm.  3208.  New  Executive 
Office  Bidg  .  Washington,  DC  20503. 
Attn:  Bruce  Arlim  |Teleph(7ne:  202-395- 
7316), 

List  of  Subjects 

21  CFR  PurtZU 

Drugs,  manufacturing.  Labeling. 
Laboratories,  Packaging  and  containers, 
Warehouses. 

21  CFR  Part  310 

Administrative  practic:*  and 
procedure.  Drugs,  Medical  devices, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  .Act  [sees.  501,  502. 
505,  701,  704,  52  Stat.  1049-1053  as 
amended,  1055-10-56  as  amended.  67 
Slat.  477  as  amended  (21  U.S.C.  351.  352. 
355,  371,  374))  and  under  21  CFR  5.11,  it 
is  proposed  that  Parts  211  and  310  be 
amended  as  follows: 

PART  211— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
FINISHED  PHARMACEUTICALS 

1.  Part  211  is  amended  in  §  211.198  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (a)  to  read  as  follows: 

§  2 11 . 1 98    Complaint  files. 

(a)  *  *  *  Such  procedures  shall 
include  provisions  for  review  to 
determine  whether  the  complaint 
represents  a  serious  and  unexpected 
adverse  drug  experience  which  is 
required  to  be  reported  to  the  Food  and 
Drug  Administration  in  accordance  with 
§  310.305  of  this  chapter. 


PART  310— NEW  DRUGS 

2.  Part  310  is  amended  by  adding  new 
§  310.305  to  read  as  follows: 

§  310.305    Records  and  reports  concerning 
adverse  drug  experiences  on  market 
prescription  drugs  for  human  use  without 
approved  new  drug  applications. 

(a)  Scope.  P'DA  is  requiring 
manufacturers,  packers,  and  distributors 
of  marketed  prescription  drug  products 
that  are  not  the  subject  of  an  approved 
new  drug  or  abbreviated  new  drug 
application  to  establish  and  maintain 


records  and  make  reports  to  FDA  of  (1) 
all  serious,  unexpected  adverse  drug 
experiences  associated  with  the  use  of 
their  drug  products  and  (2)  any 
significant  increase  in  the  frequency  of  a 
serious,  expected  adverse  dnig 
experience.  These  reports  will  enable 
FDA  to  protect  the  public  health  by 
helping  to  monitor  the  safely  of 
marketed  drug  products  and  to  assure 
that  these  drug  products  are  not 
adulterated  or  misbranded. 

(b)  D'jfiiiitior.s.  The  foiiowmg 
definitions  of  terms  apply  to  this  section: 

(1)  "FD.A"  means  the  Food  and  Drug 
Administration. 

(2)  "Adverse  drug  experience"  means 
any  adverse  event  associated  with  the 
use  of  a  drug  in  humans,  whether  or  not 
considered  drug  related,  including  the 
following:  an  adverse  event  occurring  in 
the  course  of  the  use  of  a  drug  product  in 
professional  practice;  and  adverse  event 
occurring  from  drug  overdose,  whether 
accidental  or  intentional:  an  adverse 
event  occuning  from  drug  abuse;  an 
adverse  event  occurring  from  drug 
withdrawal;  and  any  significant  failure 
of  expected  pharmacological  action. 

(3)  "Unexpected"  means  an  adverse 
drug  experience  that  is  not  listed  in  the 
current  labeling  for  the  drug  product  and 
includes  an  event  that  may  be 
symptomatically  and 
pathophyswiogically  related  to  an  event 
listed  in  the  labeling,  but  differs  from  the 
event  because  of  greaier  severity  or 
specificity.  For  example,  under  this 
definition,  hepatic  necrosis  would  be 
unexpected  (by  virtue  of  greater 
severity)  if  the  labeling  only  referred  to 
elevated  hepatic  enzymes  or  hepatitis. 
Similarly,  ceiebral  thromboembolism 
and  cerebral  vasculitis  would  be 
unexpected  (by  virtue  of  greater 
specificity)  if  the  labeling  only  listed 
cerebral  vascular  accidents. 

(4)  "Serious"  means  an  adverse  drug 
experience  that  is  life-threatening,  is 
permanently  disabling,  requires 
inpatient  hospitalization,  or  requires 
prescription  drug  therapy.  In  addition, 
an  adverse  drug  experience  with  one  of 
the  following  outcomes  is  always 
considered  serious:  death,  congenital 
anomaly,  cancer,  or  overdose. 

(5)  "Increased  frequency"  means  an 
absolute  increase  in  the  number  of 
reports  of  an  adverse  drug  experience 
received  during  a  specified  time  period 
compared  to  the  number  of  similar 
adverse  drug  experience  reports 
received  during  an  equivalent  time 
period  in  the  past. 

(c)  Roporting  requirements — 15-day 
"Alert  reports.  "  (1)  Any  person  whose 
name  appears  on  the  label  of  a 
marketed  prescription  drug  product  as 
its  manufacturer,  packer,  or  distributor 


shall  report  to  FDA  each  adverse  drug 
experience  received  or  otherwise 
obtained  that  is  both  serious  and 
unexpected  as  soon  as  possible  but  in 
any  case  within  15  working  days  of 
initial  receipt  of  the  information.  F.ach 
report  shall  be  accompanied  by  a  copy 
of  the  current  labeling  for  the  drug 
product. 

(2)  Each  person  identified  in 
paragraph  (c)(1)  of  this  section  shall 
submit  one  copy  of  each  report  to  the 
Division  of  Drug  and  Biological  Product 
Experience  (HFr4-730),  Center  for  Drugs 
and  Biologies,  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857, 

(3)  Each  person  identified  in 
paragraph  (c)(1)  of  this  section  shall 
promptly  investigate  all  serious, 
unexpected  adverse  drug  experiences 
that  are  the  subiect  of  these  15-day  Alert 
reports  and  shall  submit  followup 
reports  within  15  working  days  of 
receipt  of  new  information  or  as 
requested  by  FDA.  If  additional 
information  is  not  obtainable,  a 
foHovt^jp  report  may  be  required  that 
describes  briefly  the  steps  taken  to  seek 
additional  information  and  the  reasons 
why  it  could  not  be  obtained. 

(4)  Each  person  idpntirif^d  in 
paragraph  (c)fl)  of  this  section  shall 
review  annually  the  frequency  of  reports 
of  adverse  drug  experiences  that  are 
both  serious  and  expected,  received  or 
otherwise  obtained,  and  report  any 
significant  increase  in  frequency  as  soon 
as  possible  but  in  any  case  within  15 
working  days  of  determining  that  a 
significant  increase  in  frequency  exists. 
Reports  of  a  significant  increase  in 
frequency  are  required  to  be  submitted 
in  narrative  form  (includir:g  the  time 
period  on  which  the  increased  frequency 
is  based,  the  method  of  analysis,  and  the 
interpretation  of  the  results),  ra'her  than 
using  Form  FDA-1639. 

(5)  In  order  to  avoid  unnecessary 
duplication  in  the  submission  of.  and 
followup  to.  reports  required  in  this 
section,  including  reports  required  by 
paragraph  (c)(4)  of  this  section,  a 
packer's  or  distributor's  obligations  may 
be  met  by  submission  of  all  reports  of 
serious  adverse  drug  experiences  to  the 
manufacturer  of  the  drug  product.  If  a 
packer  or  distributor  elects  to  submit 
these  adverse  drug  experience  reports  to 
the  maufacturer  rather  than  to  FD.A.  it 
shall  submit  each  report  to  the 
manufacturer  within  3  working  da\s  of 
its  receipt  by  the  packer  or  distributor, 
and  the  manufacturer  shall  then  comply 
with  the  req'jiremcnts  of  this  section 
even  if  its  name  does  not  appear  on  the  - 
label  of  the  drug  product.  Under  this 
circumstance,  the  packer  or  distributor 
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sh.ill  nidinttiin  a  record  of  this  action 
which  shyll  include: 

(i)  A  copy  of  each  drug  experience 
report. 

(ii)  Date  the  report  was  recei\ed  b\ 
the  packer  or  distributor. 

(iii)  Date  the  report  was  submitted  tu 
the  manufacturer 

(iv)  Name  and  address  of  the 
manufacturer. 

(6)  Each  report  submitted  to  FD.A 
under  this  section  shall  bear  prominent 
identification  as  to  its  contents,  i.e..  "15- 
day  Alert  report"  or  "15-day  Alert 
report — folio  wup." 

(d)  Reporting  form.  (1)  Except  as 
provided  in  paragraph  (d)(3)  of  this 
section,  each  person  identified  in 
paragraph  (c)(1)  of  this  section  shall 
submit  each  report  of  a  serious  and 
unexpected  adverse  drug  experience  on 
a  Form  FDA-1639  (Drug  Experience 
Report). 

(2)  Each  completed  Form  FDA-1639 
should  pertain  only  to  an  individual 
patient. 

(3)  Instead  of  using  Form  FDA-1639,  a 
manufacturer,  packer,  or  distributor  may 
use  a  computer-generated  FDA-1639  or 
other  alternative  format  (e.g.,  a 
computer-generated  tape  or  tabular 
listing)  provided  that:  (i)  the  content  of 
the  alternative  format  is  equivalent  in      , 
all  elements  of  information  to  those 
specified  in  Form  FDA-1639:  and  (ii)  the 
format  is  agreed  to  in  advance  by  the 
Division  of  Drug  and  Biological  Product 
Experience  (HF.N-730J. 


(4)  Single  copies  of  Form  FDA-1639 
may  be  obtained  from  the  Division  of 
Drug  and  Biological  Product  Experience 
(HF.\'-730).  Center  for  Drugs  and 
Biologies,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rorkville,  MD  20857.  Supplies  of  Form 
FD.'\-1639  may  be  obtained  from  the 
PHS  Forms  and  Publications 
Distribution  Center,  12100  Parkiawn  Dr.. 
Rockville,  MD  20857. 

(e)  Patient  privacy.  Each 
manufacturer,  packer,  and  distributor 
should  not  include  in  reports  under  this 
section  the  names  and  addresses  of 
individual  patients;  instead,  the 
manufacturer,  packer,  and  distributor 
should  assign  a  unique  code  number  to 
each  report,  preferably  not  more  than 
eight  characters  in  length.  The 
manufacturer,  packer,  and  distributor 
should  include  the  name  of  the  reporter 
from  whom  the  information  was 
received.  ,\'ames  of  patients,  individual 
reporters,  health  care  professionals, 
hospitals,  and  geographical  identifiers  in 
adverse  drug  experience  reports  are  not 
releasable  to  the  public  under  FDA's 
public  information  regulations  in  Part  20. 

(f)  Recordkeeping;.  (1)  Each 
manufacturer,  packer,  and  distributor 
shall  maintain  for  a  period  of  10  years 
records  of  all  adverse  drug  experiences 
required  under  this  section  to  be 
reported  or  reviewed  annually  for  a 
significant  increase  in  frequency, 
including  raw  data  and  any 
correspondence  relat  ng  to  the  adverse 
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drug  experiences,  and  the  records 
required  to  be  maintained  under 
paragraph  (c)(5)  of  this  section. 

(2)  Manufacturers  and  packers  may 
retain  the  records  required  in  paragraph 
(f)(1)  of  this  section  as  part  of  its 
complaint  files  maintained  under 

§  211.198, 

(3)  Manufacturers,  packers,  and 
distributors  shall  permit  any  authorized 
FDA  employee,  at  all  reasonable  times, 
to  have  access  to  and  copy  and  verify 
the  records  established  and  maintained 
under  this  section. 

Interested  persons  may,  on  or  before 
May  20,  1985,  submit  to  the  Dockets 
Management  Branch  (address  ab(ue) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  February  8, 1985. 
Frank  E.  Young, 

Commissioner  of  Fuod  ami Dni^s. 
Margaret  M.  Meckler, 
Secretary  of  Health  and  Human  Services. 
[FR  Doc.  &5-&;m  Filed  3-20-85;  8:45  iimj 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Proposed  Form  EIA-846, 
Manufacturing  Energy  Consumption 
Survey 

agency:  Office  of  Energy  Markets  and 
F.nd  I'sL'.  Energy  Information 
Administration.  DOE. 
ACTION:  Notice  of  public  hearing  and 
re<iuesl  fdr  comments. 

SUMMARV:  The  Energy  Information 
Adnuni.slr.ition  (ElA)  of  the  Department 
of  Energy  (UOE)  is  proposing  to  collect 
energy  consumption  and  related  data 
from  manufacturing  estaliiishments  in 
the  United  States.  Form  EIA-846.  the 
.M.tnufac.turing  Energy  Consumption 
Survey  (MECS).  has  been  designed  by 
EIA  to  obtain  this  information.  Industrial 
energy  use  represents  about  40  percent 
of  total  U.S.  energy  consumption.  The 
current  lack  of  data  for  this  sector  has 
resulted  in  a  gap  in  EIA's  national 
energy  statistics  program.  The 
information  proposed  to  be  collectc:d  via 
the  MFCS  will  help  fill  that  gap. 

Section  32  of  the  Federal  Energy     ■ 
Administration  Act  of  1974  (Pub.L  93- 
275)  requires  the  EIA  to  establish  a 
national  energy  information  system  for 
use  in  describing  and  analyzing  U.S. 
energy  supply  and  consumption.  The 
information  to  be  collected  on  Form 
EIA-84fi  will  become  a  part  of  the  EIA"s 
lidsiline  energy  information  program.  In 
addition,  during  the  FY  1985 
Congressional  Budget  formulation 
p.'-ocess,  both  the  House  of 
Representatives  and  the  Senate 
appropriation  committees  added  Sl.1 
million  to  EIAs  appropriation 
specifically  for  conducting  the  MECS. 

The  data  collection  form  and 
instructMms  presented  in  this  notice  (see 
copv  rejHuduced  following  this  notice) 
are  proposed  for  use  by  EIA  in  pilot 
testing  the  survey  with  a  group  of  not 
more  than  5(X)  respondents  in  the 
summer  of  1985.  The  pilot  survey  will 
collect  data  for  calendar  year  1984.  The 
prim.iry  purpose  of  the  pilot  study  will 
be  to  determine  if  respondents  are  able 
to  understand  the  wording  and  format  of 
•he  questionnaire,  rather  than  to  collect 
data.  For  that  reason.  FIA  will  be  able  to 
use  a  special  masking  procedure  to 
assure  the  confidentiality  of  the  pilot 
study  data.  Respondents  will  be 
permitted  to  disguise  their  actual  data 
by  multiplying  or  di\  iding  each 
submitted  value  by  a  constiint  factor 
known  only  to  them.  This  procedure  will 
preserve  the  relationships  within  the 
data  and  allow  respondents  to  logically 
\> 'irk  through  the  questionnaire  format 


while  disguising  actual  values.  The  full 
scale  survey  will  be  sent  to  a  probability 
sample  of  about  12,000  establishments 
early  in  1986  and  will  collect  data  for 
calendar  year  1985.  Subsequent  surveys 
will  be  fielded  every  three  years. 

Any  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  inspection  at  the  DOE 
Freedom  of  Information  Office,  Room 
lE-090, 1000  Independence  Avenue. 
SW.,  Washington,  D.C.  20585,  between 
the  hours  of  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Pursuant  to  the  provisions  of 
10  CFR  1004.11,  any  person  submitting 
information  which  is  believed  to  be 
confidential  and  exempt  by  law  from 
public  disclosure,  should  submit  one 
complete  copy  of  the  document  and  if 
possible,  10  copies  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  The  DOE  will  make  its 
own  determination  with  regard  to  the 
confidential  status  of  the  information  or 
data  and  treat  it  according  to  its 
determination. 

DATES:  Written  comments  on  the 
proposed  form  must  be  received  by  EIA 
within  30  days  of  the  publication  of  this 
notice.  For  specific  information  on  the 
presentation  of  comments  at  the  public 
hearing  see  Supplementary  Information, 
Part  III.  Procedures  for  Public  Hearing. 
Two  public  hearings  are  scheduled  to  be 
held  in  Washington,  D.C.  and  Denver. 
Colorado. 

ADDRESSES:  Written  comments,  requests 
to  testify,  and  written  presentations 
should  be  addressed  to:  Mr.  John  L. 
Preston.  Office  of  Energy  Markets  and 
End  Use,  Energy  Information 
Administration,  EI-662,  Room  lF-093, 
Mail  Stop  lH-053,  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington,  D.C.  20585. 

The  public  hearings  will  be  held  on 
Monday,  April  22,  1985.  from  9.00  a.m.  to 
3:00  p.m.,  in  Room  GF.-086,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585;  and  on 
Thursday.  April  25.  1985,  from  9:00  a.m. 
to  3:00  p.m.,  at  the  University  of  Denver 
College  of  Law,  Room  C-86.  Lowell 
Thomas  Law  Building.  7039  East  18th 
Avenue,  Denver.  Colorado  80220. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Preston.  [2il^)  2r)J-112H. 
SUPPLEMENTARY  INFORMATION: 

I.  Bcick^round 

II.  Request  for  Comments 

III.  Procedures  for  Pubijc  Hesinng 

I.  Background 

The  EIA,  under  Section  52  of  Public 
Law  93-275  and  the  Congressional 
directive  contained  in  the  Fiscal  Year 
1985  aproprialion  for  EIA,  has  designed 


Form  EIA-846  to  collect  baseline 
statistical  data  on  energy  consumption 
within  the  manufacturing  industries  in 
the  United  States.  The  MECS  data  will 
fill  a  gap  in  the  EIA  statistical  program 
which  includes  information  on  the 
Nation's  energy  balanc:e  and  energy 
flow.s — from  sources  through  final  uses. 

The  EIA  has  issued  two  earlier 
Federal  Register  notices  on  the  MECS: 
49  FR  7188.  February  27,  1984.  and  49  FR 
29257,  July  19,  1984.  The  February  1984 
notice  solicited  comments  on  the  design 
an  development  of  the  MECS.  The  July 
1984  notice  solicited  manufacturing 
establishments  to  volunteer  as  sites  for 
visits  by  EIA  staff. 

The  questionnaire  presented  in  this 
notice  for  public  comment  has  been 
developed  using  the  knowledge  gained 
by  EIA  through  the  public  comments 
receiv(*d  in  response  to  our  earlier 
notices,  through  discussions  witii 
potential  MECS  data  users,  through 
discussions  with  industry 
representatives  and  trade  associations. 
and  during  site  visits  to  20 
manufacturing  establishments.  The 
proposed  questionnaire  has  been 
designed  with  the  goal  of  ensuring  that 
the  needs  of  MECS  data  users  are  met 
with  a  minimum  level  of  realistically 
obtainable  information.  The  site  visits 
and  discussions  with  industry 
representatives  have  been  especially 
helpful  in  providing  guidance  on  what 
information  is  readily  available  and 
what  information  is  difficult  or 
impossible  to  obtain. 

The  MECS  will  gather  information 
from  a  sample  of  manufacturing 
establishments  in  Standard  Industrial 
Classification  codes  20  through  39.  with 
emphasis  on  energy  intensive  industries. 
The  data  obtained  via  the  full  scale 
survey  (to  be  conducted  early  in  1986) 
will  be  published  by  EIA  as  one  or  more 
new  publications  on  energy 
con.sumption  information  and  will  be 
incorporated  into  future  issues  of 
existing  EIA  publications  such  as  the 
Annual  Energy  Review.  These  data  also 
will  be  used  by  EIA  for  analyses  of 
energy  end  use.  energy  throughput, 
cogeneration,  fuel  substitutability.  and 
changes  in  industrial  fuel  mix. 

A  determination  has  not  yet  been 
made  as  to  how  the  data  will  be 
collected  in  the  full  scale  survey.  One 
option  would  be  for  the  EIA  to  conduct 
the  survey  itself.  On  the  other  hand,  the 
EIA  is  exploring  the  possibility  of  using 
the  Bureau  of  the  Census  as  an  agent  to 
collect  the  MECS  data  under  EIA's 
mandatory  data  collection  authority. 
Under  this  option  the  Census  Bureau's 
Annual  Survey  of  Manufactures  (AS.M) 
sample  would  be  used  as  a  frame  from 
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which  to  select  the  MECS  sample.  This 
procedure  would  afford  Census 
confidentiality  protection  to  the  data 
collected  via  the  MECS,  consistent  with 
the  provisions  of  Title  13  of  the  U.S. 
Code.  If  the  Census  Bureau  collects  the 
data  as  EIA's  agent,  identifying 
demographic  and  economic  data  will  be 
available  from  the  ASM.  If  the  Census 
Bureau  data  collection  option  is  not 
chosen,  the  EIA  will  add  a  new  first 
section  to  the  questionnaire  presented  in 
this  notice.  The  new  section  will  collect 
brief  identification  and  economic 
information  for  the  establishment. 

The  EIA  is  aware  of  potential 
duplication  of  similar  data  already  being 
obtained  on  two  of  its  forms:  The  EIA- 
820,  Annual  Refinery  Report,  and  the 
EIA-3,  Quarterly  Coal  Consumption 
Report — Manufacturing  Plants. 
Comments  are  requested  on  the  extent 
of  such  duplication  and  suggestions 
about  means  of  avoiding  it,  such  as 
merging  data  from  existing  systems. 

It  may  well  be  the  case  that  the 
information  requested  on  the  MECS  is 
not  considered  to  be  confidential  by  the 
respondent.  In  determining  which  data 
collection  option  to  pursue,  EIA  is 
particularly  interested  in  receiving  any 
comments  concerning  the  confidential 
nature  of  energy  consumption  data. 

II.  Request  For  Comments 

The  EIA  invites  the  public  to  comment 
on  the  proposed  Form  EIA-846  within  30 
days  of  the  publication  of  this  notice. 
Additional  copies  of  the  form  and 
instructions  can  be  obtained  by  writing 
or  calling  John  L.  Preston.  The  following 
general  guidelines  are  provided  to  assist 
in  the  preparation  of  comments. 

(As  a  potential  respondent); 

A.  Are  the  instructions  and  definitions 
clear  and  sufficient? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  the  data  be  submitted  within 
the  response  time  specified  in  the 
instructions? 

D.  How  many  hours,  including  time 
for  preparation  and  administrative 
review,  would  your  establishment 
require  to  complete  and  submit  a  form? 

E.  What  is  the  estimated  cost  to  your 
establishment  of  completing  this  form, 
including  the  direct  and  indirect  costs 
associated  with  the  data  collection? 
Direct  costs  should  include  all  costs 
directly  attributable  to  providing  the 
information  (such  as  administrative 
costs). 

F.  How  can  the  form  be  improved? 

G.  Do  you  know  of  other  Federal, 
State,  or  local  agencies  that  collect 
similar  data?  If  so,  specify  the  agency 
and  the  means  of  collection.  Are  these 


data  currently  in  the  public  domain  in 
com.pany-identifiable  form? 

H.  Would  your  establishment  collect 
and  organize  the  data  required  in  the 
proposed  form  if  necessary  if  the  survey 
was  not  required? 

I.  Do  you  consider  the  data  requested 
to  be  confidential?  If  so.  please  specify 
which  items  you  consider  confidential 
and  why, 

J.  For  petroleum,  would  it  be 
preferable  to  provide  these  data  as  part 
of  the  MECS  survey  or  as  an  attachment 
to  EIA's  Annual  Refinery  Report  (Form 
IEA-820)?  Does  your  establishment  have 
separate  petrochemical  processing 
which  is  excluded  from  the  refinery  data 
reports  you  submit  to  EIA? 

(As  a  potential  data  user): 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
these  data?  Please  be  specific. 

C.  Mow  could  the  questionnaire  be 
improved  to  better  meet  your  specific 
data  needs? 

D.  Are  there  alternative  sources  of 
these  data?  What  are  they?  Do  you  use 
them?  What  are  their  deficiencies? 

The  EIA  is  also  interested  in  receiving 
comments  from  other  persons  regarding 
their  views  on  the  need  for  this 
information. 

Comments  or  summaries  of  comments 
submitted  in  response  to  this  notice 
(excluding  those  comments  DOE  has 
determined  are  confidential)  will  be 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of 
this  data  collection  and  will  become  a 
matter  of  public  record, 

III.  Procedures  for  Public  Hearing 

Any  person  or  representative  of  a 
group  may  make  a  written  or  oral 
request  for  an  opportunity  to  make  an 
oral  presentation  at  the  public  hearings. 
Such  requests  must  be  received  no  later 
than  three  working  days  before  the 
hearing  along  with  a  copy  of  the 
presentation.  All  reasonable  means  will 
be  used  to  notify  requesters  of  specific 
times  and  of  the  suggested  number  of 
copies  of  their  presentations  for  the 
record.  Those  present  at  the  hearings 
who  would  like  to  speak  but  who  have 
not  pre-registered  will  be 
accommodated  if  time  permits.  A 
verbatim  transcript  will  be  made  of  the 
entire  session  at  each  hearing. 

The  person  requesting  to  testify  also 
should  describe  briefly  the  interest 
concerned:  if  applicable,  indicate  why 
she  or  he  is  a  proper  representative  of 
the  group  having  such  an  interest:  and 
provide  a  phone  number  where  she  or 
he  may  be  contacted  during  working 
hours. 


While  an  attempt  will  be  made  to 
accommodate  all  who  wish  to  be  heard, 
it  may  not  be  practical  to  do  so.  The  EIA 
reserves  the  right  to  select  the  persons 
to  be  heard  at  the  hearing,  to  schedule 
their  respective  presentations,  and  to 
establibh  procedures  governing  the 
conduct  of  the  hearing.  Although  time 
constraints  may  limit  the  number  of 
persons  who  will  be  allowed  to  speak, 
the  EIA  will  consider  all  comments 
submitted. 

A  presiding  officer  will  be  designated 
to  conduct  each  hearing.  As  a  rule,  oral 
presentation  shall  be  limited  to  10 
minutes.  The  hearings  will  not  be 
judicial  or  evidentiary-type  hearings. 
Questions  may  be  asked  only  by  those 
conducting  the  hearings.  Any  additional 
testimony  may  be  submitted  in  writing. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  each  hearing 
will  be  announced  by  the  presiding 
officer.  A  transcript  of  each  hearing  will 
be  made  and  the  entire  record  of  the 
hearings,  including  the  transcripts,  will 
be  retained  by  the  EIA  and  made 
available  for  public  inspection  (along 
with  the  wTitten  comments  recei\ed  in 
response  to  this  notice)  at  the  DOE 
Freedom  of  Information  Office. 

Issued  in  Washington,  D.C.  March  15, 1985. 
H,A,  Merkletn, 
Administrator.  Energy  Information 

Administration. 

General  Instructions  for  the 
Manufacturing  Energy  Consumption 
Survey 

A.  Who  Should  Report? 

Responses  to  this  survey  are 
mandatory  under  the  authority  vested  in 
the  Energy  Information  Administration 
by  the  Federal  Energy  Administration 
Act  of  19"4,  Pub  L.  93-275.  A  sample  of 
approximately  12,000  manufacturing 
establishments  has  been  selected,  and  a 
report  is  required  from  each  of  these 
establishments.  .No  substitutions  are 
permitted.  Failure  to  respond  may  result 
in  criminal  fines,  civil  penalties,  and 
other  sanctions  as  provided  by  law. 

B.  How  Is  a  Manufacturing 
Establishment  Defined? 

A  manufacturing  establishment  is  an 
economic  unit  at  a  single  physical 
location  where  the  mechanical  or 
chemical  transformation  of  materials  or 
substances  into  new  products  is 
performed.  These  operations  are 
generally  conducted  in  facilities 
described  as  plants,  factories,  or  mills 
and  characteristically  use  powerdriven 
machines  and  materials-handling 
equipm.ent.  The  assembly  of  components 
of  manufactured  products  is  also 
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cunsidffred  m;iniifciCtr.rintJ.  .-Mso 
ir:clu(ied  is  the  blending  of  materials 
such  as  lubricating  oil.  plastics,  resins, 
or  liijuors. 

C.  Suppose  There  Are  Two  or  More 
Establishments  at  the  Same  Physical 
Location.  Which  Should  Respond? 

The  estciblishnient  named  on  page  1  of 
ihe  questionnaire  is  the  selected 
establishment,  and  the  report  should 
reflect  only  the  acti\  ities  at  that 
establishment.  If  it  is  not  clear  which 
eslalilishment  has  bt.'en  seleted,  call 
(Hitni  \\\-\x\x  for  further  instructions. 

n   Whut  At  tiviiif^  Should  Be  Included? 

Include  all  activities  conducted  within 
the  establishment:  e.g.,  manufacturing. 
fabricating,  processing  and  assembly; 
m.iintenance  of  plant  and  eeiuipmenl; 
receiving,  shipping,  warehousing, 
storage:  research;  recordkeeping:  health, 
safety,  cafeteria,  and  other  services.  If 
an  establishment  operates  as  a  single 
rcimomic  unit,  but  produces  several 
lines  of  products,  the  report  should 
cover  the  activities  of  the  entire  facility. 

E  What  Period  Should  the  Report 
Cover? 

Data  should  be  reported  for  the 
calendar  year  1985.  If  your  records  are 
maintained  on  a  fiscal  year  basis  which 
does  not  coincide  with  the  calendar 
year,  but  which  ends  between 
November  1  and  February  28  inclusive, 
fiscal  year  data  m,,iy  be  substituted.  If 
your  fiscal  year  ends  between  March  1 
and  October  Jl  inclusive,  reasonable 
estimates  for  calendar  year  1985  data 
will  be  acceptable.  If  the  selected 
establishment  was  acquired  or  sold 
during  1985.  the  reported  data  should 
(  over  the  period  of  operation  by  your 
company  only. 

/■■  Mi:y  I  Provide  Estimates  Rather  Than 

■  htuul  Data? 

A(  tual  data  should  be  provided  when 
a\  ,:i!,ible  and  obtainable.  In  the  event 
that  such  records  are  not  maintained  or 
are  not  readily  available,  reasonable 
es!ini,iles  may  be  substituted. 

Instructions  for  Section  I 

The  purpose  of  Section  I  is  to  identify 
the  primary  enere>  sources  th.it  were 
used  at  this  establishment  in  1985. 
Primary  energy  sources  are  those  that 
.ire  combustible,  77?i/s.  clectriritv. 
sH'ci.'n.  ho!  water  and  hot  air  are 
fwhidi-il.  Several  of  the  more  common 
primary  energy  sources  are  included  in 
Column  3  of  Section  I  and  space  is 
[irovided  for  you  to  include  other  energy 
snurcis  th.it  were  consumed  in  a 
significant  amouni  at  your 
e.s(alili;,hnii;ni. 


Specific  Instructions 

1.  Place  a  check  mark  in  Column  1  to 
indicate  primary  energy  sources 
consumed  at  this  establishment  during 
1985. 

2.  Note  that  bituminous  and 
subbituminous  coal  are  subdivided  into 
high  and  low  sulfur.  Low  sulfur  coals  are 
defined  as  those  that  have  a  sulfur 
content  of  0.7  percent  or  less. 

3.  The  unit  of  measurement  for 
reporting  amounts  of  primary  energy 
sources  is  shown  in  Column  4.  These 
units  should  be  used  throughout  the 
remainder  of  the  quiJstionnaire. 

4.  In  the  spaces  provided  in  Column  3, 
enter  any  additional  energy  sources 
which  were  not  included  on  the  printed 
list  and  accounted  for  at  least  two 
percent  of  the  total  energy  consumed  at 
this  establishment  during  1985.  Do  not 
include  electricity,  steam,  hot  water,  or 
hot  air  in  this  part. 

5.  For  each  type  of  coal  checked  in 
Column  1.  enter  the  average  Btu  content 
per  unit  of  measurement  in  Column  5. 
Use  the  Higher  Heating  Value  (I  IHV)  for 
these  estimates.  HHV  is  the  amount  of 
heat  produced  in  combustion  including 
the  latent  heat  of  the  moisture  content  of 
the  energy  source  being  combusted.  Btu 
content  may  be  estimated  if  necessary. 
Do  not  enter  Btu  content  for  other 
primary  energy  sources.  Note,  however, 
that  t'he  unit  of  measurement  for  other 
primary  energy  sources  (i.e..  those  which 
you  enter  yourself)  i£  millions  of  Btu. 

Instructions  for  Section  II 

The  purpose  of  Section  U  is  to  follow 
the  primary  energy  sources  listed  in 
Section  I  from  their  acquisition  or 
production  by  this  establishment 
through  their  final  disposition. 
Therefore.  Section  II  is  designed  as  a 
throughput  table,  with  the  primary 
energy  sources  from  Section  I  listed  in 
the  column  headings,  and  questions 
related  to  these  primary  energy  sources 
listed  across  the  rovws. 

The  questions  are  grouped  into  two 
broad  categories.  The  first  6  questions 
concern  how  primary  energy  sources 
were  acquired  during  1985;  questions  7 
through  15  concern  whether  they  were 
used  onsite.  disposed  of.  or  otherwise 
accounted  for  during  1985. 

General  Instructions  for  Section  II 

1.  Set  up  a  separate  column  heading 
for  each  primary  energy  source  checked 
in  Section  I.  Do  not  include  electricity, 
steam,  hot  water,  and  hot  air.  Use 
continuation  sheets  if  more  columns  are 
needed. 

2.  Answer  all  questions  for  one  energy 
source  before  procerading  to  another. 


3.  Where  actual  data  are  unavailable, 
carefully  prepared  estimates  are 
acceptable. 

Specific  Instructions  for  Section  II 

ITEM  1.  Report  only  working. 
beginning-of-year  inventory:  i.e..  exclude 
tank  bottoms.  Include  in\  entory  owned 
by  the  establishment  and  stored  in 
offsite  storage  facilities.  Do  not  report 
inventories  onsite  which  are  not  owned 
by  this  establishment. 
ITEM  2.  Self-explanatory. 
ITEM  3.  Self-explanatory 
ITE.M  4.  Captive  mines  and  wells  are 
those  which  are  physically  located  on 
this  establishment  site.  Report  the 
guantities  of  energy  sources  produced 
by  these  captive  facilities.  Do  not  report 
these  quantities  as  transferred  inputs  in 
Item  2.  even  if  the  establishment's 
accounting  methods  show  a  transfer. 

ITEM  5.  Include  the  total  amount  of  an 
energy  source  produced,  but  only  if 
some  of  it  was  used  as  a  fuel  on  site 
during  1985.  A  refinery,  for  example, 
should  report  the  total  amount  of 
distillate  produced  by  the  refining 
process  if  and  only  if  sonic  distillate 
was  consumed  on  site. 

ITEM  6.  Self-explanatory. 

ITEM  7.  Report  the  total  quantity  of  an 
energy  source  used  as  a  feedstock,  ray 
material,  ingredient,  or  additive.  Report 
all  quantities,  even  if  part  of  the  output 
was  an  energy  source  later  used  as  a 
fuel  on  this  site.  That  is,  do  not  try  to 
"net  out"  fuel  use.  (Note  that  such 
output  will  have  been  reported  in  Item  5 
of  the  column(s)  for  the  output  source(s). 
For  example,  the  quantity  of  coal  used 
to  produce  coke  should  be  reported  here 
even  though  the  coke  was  previously 
reported  in  Item  5. 

ITEM  8.  Report  all  offsite 
establishment-related  uses. 

ITEM  9.  Self-explanatory. 

ITEM  10.  Self-explanatory, 

ITEM  11.  As  with  Item  1,  record 
working  inventory.  Include  inventory 
owned  by  this  establishment  and  stored 
in  offsite  storage  facilities.  Do  not  report 
end-of-year  inventories  on  your  site 
which  are  not  owned  by  this 
establishment. 

ITEM  12.  Self-explanatory. 

ITEM  13.  Self-explanatory. 

ITE.M  14.  Report  the  total  storage 
capacity  (excluding  tank  bottoms] 
dedicated  for  use  by  this  establishment. 
Include  dedicated  storage  capacity  in 
both  onsite  and  offsite  facilities. 

ITEM  15.  Report  the  quantities  of 
energy  sources  excluding  electricity  that 
were  burned  in  all  types  of  boilers. 
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Instructions  for  Section  III 

1  hi:  purpose  of  Section  111  is  to  collect 
i n form;) t ion  on  electricity  and  steam. 
These  questions  are  similar  to  those  in 
Section  II;  that  is,  they  examine  the 
acquisition  and  disposition  of  energy 
sources. 

Specific  Instruction — Electricity 

ITEM  la.  Enter  the  quantity  of 
electricity  in  megawntthours  (one- 
million  watthours)  that  was  purchased 
during  1985. 

ITF.M  lb.  Enter  the  total  cost  of  this 
purchased  electricity  in  dollars. 

ITEM  2.  Enter  the'quantity  of 
electricity  thai  was  transferred  in  from 
other  establishments  during  1985. 
Include  electricity  transferred  in  from 
other  establishments  within  your  own 
company. 

ITEM  3.  Cogeneration  is  defined  as 
the  use  of  a  single  energy  stream  to 
generate  electric  power  and  useful  heat. 
Enter  the  amount  of  electricity 
generated  onsite  by  all  cogeneration 
processes. 

ITEM  4.  Enter  the  amounts  of 
electricity  generated  onsite  from  solar, 
wind,  and  ether  renewable  sources  on 
lines  4a.  4b.  and  4c.  respectively. 

ITEM  5.  This  ITE.M  includes  the 
electricity  generated  by  all  means  other 
than  those  reported  in  Items  3  and  4.  For 
example,  electricity  produced  by  fuel 
cells  and  direct  fuel-fired  generators 
should  be  reported,  as  well  as  electricity 
produced  as  the  sole  end  use  of  steam. 

ri  F;M  6.  Establishments  frequently  sell 
self-generated  electricity  "back  to  the 
grid."  Enter  this  quantity  of  electricity 
here.  Include  both  sales  and  transfers 
for  credit. 

ITEM  7.  Enter  the  quantity  of 
electricity  transferred  to  other 
establishments.  Include  adjacent  but 
separate  establishments  within  the  same 
company  which  share  a  common  meter. 
The  amoimts  transferred  out  may  be 
estimated  if  necessary. 

Specific  Instructions — Steam 

Items  la,  lb.  2.  and  3  of  the  steam 
portion  of  Section  III  are  parallel  to 
items  la,  lb.  2.  and  4  of  the  electricity 
portion.  Refer  to  the  above  instructions 
for  these  items,  but  answer  them  with 
reference  to  steam. 

ITEM  4.  Enter  the  total  quantity  of 
steam  which  was  transferred  or  sold  to 
other  establishments. 

Instructions  for  Section  IV 

Section  IV  of  the  questionnaire  is 
concerned  with  this  establishment's 
capability  to  switch  to  alternate  energy 
sources.  For  the  purpose  of  this  survey. 


the  technical  capability  to  switch  energy 
sources  is  defined  as  follows: 

Technical  capability  to  switch  energy 
sources — The  physical  capability  to 
substitute  one  or  more  alternative 
energy  sources  for  a  given  energy  source 
during  a  given  time  period  (in  this  case 
1985)  and.  after  switching,  resume  the 
production  schedule  for  finished 
products  that  existed  during  the 
reference  period.  Technical  capability  is 
not  affected  by  personal  preference  for 
one  ge  energy  source  over  another,  by 
economic  considerations  that  normally 
dictate  the  choice  of  energy  sources,  or 
by  legal  or  practical  restrictions 
unrelated  to  the  energy  consumption 
process.  Technical  capability  exists 
when  both  of  the  following  conditions 
are  met:  (1)  Equipment  or  processes  can 
make  use  of  alternate  energy  sources; 
and  (2)  adequate  transmission  and  and/ 
or  storage  facilities  are  available  for 
those  alternate  energy  sources. 

These  conditions  can  be  met  in  one  or 
more  of  the  following  ways: 

•  Combustors  ar  capable  of  burning  a 
variable  mixture  of  two  or  more  energy 
sources  simultaneously. 

•  Combustors  can  use.  or  can  be 
converted  to  use.  one  or  more 
alternative  energy  sources  within  one 
calendar  week  of  discontinuing  use  of 
the  given  energy  source. 

•  Combustors  that  do  nut  use  the 
gi\  en  energy  source,  but  which  can 
fulfill  the  same  purpose  as  those  that  do. 
can  be  used  more  intensively,  while  the 
combustors  using  the  given  energy 
source  are  used  less  intensively  or  shut 
down  altogether. 

All,  some,  or  none  of  the  consumption  of 
a  given  energy  source  may  be 
switchable.  depending  on  the  specific 
equipment  available  to  each 
establishment. 

Note. — This  definition  of  switching 
capability  is  in  terms  of  "technical 
capability"  only  and  does  not  consider  legal, 
practical,  or  logistical  reasons  which  may 
preclude  switching.  These  reasons  will  be 
taken  into  consideration  separately  in 
Section  IV. 

Specific  Instructions 

COLUMN  1.  This  column  describes 
the  fuel  switching  to  be  addressed  in 
each  subtable. 

COLUMN  2.  Report  the  quantities  of 
each  fuel  group  to  be  addressed  as 
follows: 

•  Add  the  quantities  of  all  types  of 
coal  (anthracite,  low  and  high  sulfur 
bituminous  and  subbituminous,  and 
lignite)  in  Section  II,  Item  13.  Enter  the 
total  in  Column  2  in  the  subtable  labeled 
"Fuel  Switching  From  Coal." 


•  Add  the  quantities  of  crude  oil  and 
residual  fuel  oil  in  Section  II,  Item  13. 
EiiUt  the  total  in  Column  2  in  the 
subtable  labeled  "Fuel  Sw.tt  hing  From 
Heavy  Oil." 

•  Transfer  the  quantity  of  distillate 
fuel  oil  reported  in  Section  II.  Item  13  to 
Column  2  in  the  subtable  labeled  "Fuel 
Switching  from  Distillate." 

•  Transfer  the  quantity  of  natural  gas 
reported  m  Section  II,  Item  13  to  Column 
2  in  the  subtable  labeled  "Fuel 
Switching  from  Natural  Gas" 

COLUMN  3.  Based  upon  the  definition 
of  technical  switching  capability  given 
above,  estimate  the  amount  of  each 
quantity  entered  in  Column  2  which, 
during  1985.  was  technically  capable  of 
being  switched.  Enter  the  resulting 
quantities  in  Colu.iin  3  of  the  table. 

COl.lMN  4.  Column  4  contains  the 
energy  sources  to  which  coal,  heavy  oil. 
distillate,  or  naturalgas  could  possibly 
have  been  switched  during  1985.  Check 
any  of  these  that  could  have  served  as 
an  alternate  fuel  for  some  or  all  of 
quantity  listed  in  Column  3.  Use  the 
definition  of  technical  switching 
capabilitj  in  deciding  among  these 
alternates.  Space  has  been  provided  for 
you  to  specify  additional  alternate  fuels. 
If  is  not  necessary  that  an  alternate  was 
actually  burned  during  1985.  or  even  that 
it  was  checked  in  Section  I,  as  long  as 
the  definition  of  technical  fuel  switching 
capability  is  satisfied. 

COLUMN  5.  Estimate  the  amount  of 
the  switchable  energy  source  given  in 
Column  3  which  was  technically 
switchable  to  each  of  the  alternate 
energy  sources  listed  in  Column  4.  Enter 
these  estimates  in  the  appropriate 
spaces  in  Column  5.  Note:  the  sum  of  the 
entries  in  Column  5  for  any  given  fuel 
(e.g.,  coa!)  may  exceed  the  switchable 
quantity  of  the  fuel  shown  in  Column  3, 
This  merely  reflects  the  possibility  that 
some  of  a  primary  fuel  may  have  been 
switchable  to  two  or  more  alternates. 

COLUMN  6.  Estimate  the  amounts  of 
the  quantities  shown  in  Column  5  which 
could  not  have  been  switched  to  the 
indicated  alternate  fuel  for  legal, 
logistical,  or  other  reasons  not  related  to 
technical  capability.  Enter  these 
quantities  in  the  appropriate  spaces  in 
Column  6. 

COLU.MN  7.  Enter  reason(s)  for  the 

inability  to  switch  the  amount|s)  shown 
in  Column  6  and  circle  the  single  most 
important  reason.  A  partial  list  of 
reasons  is  included  at  the  end  of  Section 
IV.  Space  has  been  provided  for  you  to 
enter  additiona!  reasons  if  necessary. 

BILUNQ  CODE  64SO-01-M 
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SECTION  I  -  IDEHTIFICATION  OF  PRM«RY  ENEPGY  SOURCES 

Pl««»«  '■•V..W  th«  li.t  Of  •n.rgy  iourc*  on  th,,  pag«.   MarK  t^a  bo.  na.t  to  all  .r^aro. 
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including  thosa  producad.  purchaaad,  usad.  transfe'rad  Out.  jold,  or  he  d 
this  astabl 1 shmant  in  1985. 
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LIST  OF  PRIMARY  ENERGY 'SOJRCES 
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31 
32 

*1 

<i2 

43 

44 

_ 

45 

n 


46 


Energy  Sourci 
<3> 


Anthracite  coal 
High  sulfur  bitumi 
t.  ow  sulfur  b  '  t  u»  ' 
H 1 gh  sulfur 


n  i  nous  coal 
'  nous  coal 

■  ■■«'.  3VJ4.UI  subbituTitncus  coal 

Low  Sulfur  subb I t umi nous  coal 

Lignite 

Coal  coke  and  breeze 

Di  St  1  Hate  (  II  .  12,  or  14 

fuel  oil  and  light  diosei) 
Residual  CIS  or  16  fuai 
oil  and  navy  SDScial) 
Crude  0 1 1 

Natural  gas 

LPG.  butane,  propane 


:e  gas 


Blast  f u  r  nac i 
Coke  oven  ga  s 
Petroleum  coke 
Refinery  offgas  (still  gas) 
Wood,  bark,  wood  waste 
(50":  moisture  basis) 
Pulping  or  black  liquor 
{ bono  dry  ba  s 1 5 ) 


Ut 


*ea5-'-eme^t  for 

:  ■  rg  *-o^r  ts 


AvarasQ  Btu 

per  Unit  of 

Mcasure-iont 

(use  M  H  V ) 

<S  > 


S«-o't  To  ^.5 

Sho' t  Tens 

Short  Tons 

Sho-t  Tons 

Sl^O  '  t  ^  or  n, 

Si-  3-  •  'c-  » 

S  ^  0  -  t  T  0  -  s 


BaTols  <4.2  o«l»  >  fBBL) 

Barrels  <42  B»l»>  (BEL) 
Barrels  <U2     s»i»  >     (BB^) 

1 .  oc  0  cu  ■ft ,  (f":F ) 
1 . at  3  cu  f t .  (^:f  j 

Million  Bt.j  C-Etu) 
Million  Btu  (^^5tu) 

Mtil'On  Eto  !f";tu) 

Mi  1 , 1  en  Btu  ( ""B  t u  ) 


^'  •  .  1  '  o"  B 1 1 

Short   Tons 


) 


Other  Dr\mar)/    energy  sources,  not  lasted  above,  t>^et  accounted 
percent  of  the  total  energy  conauiaed  at  this  est  ab  1  i  sriwg"  t  a^r- 
include  electricity  or  steaa): 


'or  at  least  two 

'B  1  9S5  (Co  not 


Mark 

Code 

Here 

Number 

<1> 

<2> 

51 

52 

53 

54 

55 

56 

57 

58 

59 

Energy  Sourc* 
<5> 


t  of  ''easurems'-t  for 
Reporting  Amounts 
<4> 


Mi  U  ion 
Ml  11  ion 
M 1  1 1  I  on 
Mi  1 1 i  on 
Million 
Ml  i 1  ion 
Million 
Million 
Million 


Btu 
Btu 
Btu 
Btu 
Btu 
Btu 
Btu 
Btu 
Btu 


(''"Et-j  ) 
C.^-Etu  ) 

(matu) 

(MMBtu) 

c-stu) 

(^"-Etu) 
lf-.,",Btu) 
(MMBtu) 
(r.-Btu) 


o  Now  COPY  the  coda  number  (from  column  2),  name,  and 
all  energy  sources  you  checked  on  the  list  onto  Sect 

o  Proceed  to  Section  II. 


UMI 


i: . 


mca  5  ^  •"  Q'T^C'■  t   0  ^ 


srcTiPN  II  -  ou«wTiTirs  or  twrpor  scxjocf? 


copi  fcofi  stciic'i  : 


HSIPUCtlONS: 


a.    Tor    »»ch  »»w<iy  towrc*  cS«<:k«d   in  5»ct'o»>   I,    %rX   uo   • 

irfi>riit«    coll"--!   h»»Hin<)    in   Section    11    by    ccpy^    t>«    cod* 
nu-l,»r,    n»-».    and   uni  t»    o«    ■^•lurs.iwnt    n<«ctly    >•    sho»*>    "i 


I       tut  BIT    'jO'.-CCE    C?it       I       fUfPGt    SOVBCE    TUO       I 

I    Cod*   llu"b*r: I    Cod«   Mijr'bwr 

I  ' 


b.    !♦   •^' 


•  ^    S    colu»n»    »r9   r»»d»d.    v»»   eittr*    »^»»t«  . 


I 


tnt»r      .     T...r.t,ty     0«     IirO     »^^»r,v.'      •     tJU^^tiOT.    do,,     r«ot     .pr!y      I      T  »por  t  <  "O 
to    •     g     -•'      r'^rqy     ^OUT* 


!    ».»>•♦ 

I 

)    Uni  t%    vrt,d    *  " 

I    rrporting' 

I 


d.    !•    r»cor<l,<J    v»lu»«    •'■•    not    r«»dily    •».     lab'.,       c.ri'ully 
prrr^'-'H   ,sti»»t»^    "ay   h*   vj^rd 


I 


e  rNfBGT   SOUOCf    INtVS   to    ■>-!    ':■*!> 

(  Tifr'i  t  1  r>o,     I     t^ro'K:^    5' 

h»jd.r>n,    .a,      -    "-•    ■,■-.' •.■~<   '    c' 
•  t     t>>,    *^^    ''*     cal*'-^*'     v»J'      i'^'* 


I 

I    *J»ntity 


I 
I 
I 

I 


__l 

' ■ ^~~  '  I 

r»        Ovjf  '"^     1»»5,     ho«    ■u^'^     -•     I-l     ,n»^ov    ,ourc«    »•»     Pl»CM*SfD         1 

»rO-    Utllttl»»,      d»»le">         t^r      c'-»'       •      '-»■      .-^C.l.v,r,d      tO         I 

tK,    •«t»bl  i»K'»»nt  ' 


fMtPci    SOVWCt    tHPtt     I    t>ltOG»    SW-WCt    rOUO       I       fUfPCT    SOOOCf    fivf 
C^'l,   Mu«h»r: _    I    Cod.   »»J»b«r : 1     Ccxi.   IK-*>.r 


Hs. 


llr^'  r»     i.-^^d 


I 


I 


r^pctirvq     _^ 


I 


I  ' ■ 


fju^-'  •  'y 


t 
I 
I 

I 

I     (X^nt:ty' 


fX>»oT  1  ty 


i    Ouant ■ 


I   tj.,*--' 


I 
I 
I 

I    0>jant''y' 


I 
I 
» 

I  o\>»'^t;tv 


'•:    cc-nt.     .rvclud'nq    d»l-«»'y    cKarg*,. 
't'  •'  ^J     ^n^jrca     «n     1'3"^' 


I 
I 
I      « 


•  »1.bi  .^►«"rit  '     IDo    not     incljd,     "~,    p.-".'-a<»^    r»cord,d    '"  I 


Ilfl    Jal 


I    Quantity 
1 


I 

t 

I     IJu»"''ty 


o    PCOCUCfO    OH    SME    lQ<j«,tiO"»    »    and    51  ' 

*        DuT-'n^    1««S,    hoM  "ucb   o'    t*^.,   a-^'oy   icxjrca   »»•    WOP'JCCO   0N| 

?!'!    it    '^'»    rstabl  i«'v..'-t    •  •  rrm    r»t-''-«   •  ■  "-rn    or    «.»1U?  I    Ouant'ty 


I 
I 
I 

1     (Xurt. 


J.  During  1<)<(5.  Ko«  BUCS  of  tK.»  »•^,r7y  mourca  »»»  POHOUCfO  OtJl 
SI'l  a,  a  rMult  o<  f-^  i^,  ol  f,,d-,to'»5.  '•■i-  ••it»r..ls.  I 
inor»d.,n1,.    or    addit.vai    'a    a    pro*jct    l»    q    .    "0"d    c^.ns.        I 

prrdvKTtl     and     by-prodvrCt»     O'     Ch«"<iCal     pr  Cr  »•(  ^••■S   '  '      1>KLIT[  I 

1.11 1    tMr.',f    fM(pr,t    ?0'-'DCIS   TH»t    UtPt    U^fO    »";    ».'IS   O-i    THIS      I 


silt    IN    l'?S. 


I     fXjant  '  ty 
I 


e    <1  or    tUfPGT    SOVPCt    INPITTS   *»«   PPOOUCHOtl 


Ou.-ti'y- 


0'j»"t  •  tN 


I      OvjJin  1  •  t  1 


Ouant.ty- 


i      (Xjantity'_ 


<X.«"t  •'>  ■ 


fntpr    tf>«   %\m  o»    ITf"?    I. 


J.    *.    I    %. 


I     Quarit  .  ty 
J 


I      »,.r-t 


J 


I     ^janttty* 

J «!. 


< 

O 


7. 


Z 


s 


il  M 


SECTION    II    -    OUiNTITIfS    Cf    fMrPST    SnCWCP?    lcoctinu»dl 


o 

IMSTPucTiw.s  roo  stcTiPN  n.   Pi-,f   :                                                      l                                                                                           copr  rcon  siciiom"! ' 

a. 

Tr.o,.,r    TH,   e-..oy    ,o.jrc,    cod,    n,-»,er  ,    er,rt:y    lourc.   r,..e .     1       tUFPGr   SPt'PCt    0»Jf       1       t'ltPGr    SO-.locr    TVO      1    tMfPr.T    iO-JOCE    TMPtt    1  ENf  PCt'soU^CE  '  r^  »       T  "  f  «r  pr.  TioLiPC  F    i  I  v[ 
a-xf    ur^.tt    u-ser)    (or    report. r^    «ro«    "iectioo    II.     D^^e    1     to    the     I-- I - .|                                                               ^                                                            ^        t            -        -u^.    tt        .     t 

cr,rrr,oo-.d.o<,    colu-r.,    oo    th.,    page,    ar^   coot. r^    H.th                    ICod,    ^^^her                          )Cod.    tA**er                          ICo^eNv^ber:                        1  Code"»^b^r: I'co^.    Muatser' 

b 

,..,,,                  ,  ,            ,                         '  ""•■           -  ■  ■     '  *"••                      '  "•"                      ' '"-'                      '  «"•■ 

J.    ~,^,    TK,^    5    r,^   „,.,    ,,,   r»eded,    ^na   e«t'a    iSeett.                      1                                                      I                                                      {                                                      {                                          '     |                

1    ^•'»   •^'"'^    '^^                 1    l>^'t»   ^"H    'or                 1    i>..ti    u»ed    for                 1  L>n.t»    ined    for                 1    l»>;  tt    u»»d    'or 
f"    er     a    ^j>r.     .     y    c'     re-o    .Ke-eve-     a    t:^-,  1     orv    doe.    rv>t    apply     1     report. -r,                                  |     rrr<or\.r^                                  |     report. rvj                                  I   r  eoor  t  .  r>o                                  1     r  e^r  1  ,  rv, 
T     .     g     .»"     e-^rgy     iOurce.                                                                                                                  |                                                                      |                                                                      |                                                                      |                                   |                             ^    

A 

..    ,e^,,H.d    v.lvw,    ,r,   not    .v., labia.    ca^,<ul!y    prepared            \ '"" f '"'//'///// ^ //\f /////////////////// /\/ // f /////,/////,/ ,///\,/, ,„, ,,,^, ,,,,,,, ,,y „,„,,,,,,„ ,,,,,,, , 

. lilt. 

o    OH    ■!;'(    U5t    Of    ftE0STOC>tS                                                                                                 \                                                          \                                                          \                                                          \ 

•  1    ■     (..rrlstocK  .     rtu    •.•tffi-t»l.     i-^gr^c-.  rr^t  .     or    .rtditiv*    to    •     1                                                               j                                                               |                                                               1                                                              ] 

prc-j^t      .,     T      .      c-;.l      for     C  O*  ■  f^q  .      r»VorS,-,c.l      ».»d,tock»)'      1      Ou.nti1v^                                          1      (»uar^titv•                                          1      Oo^titV                                          (Oo«r,titv                                             !      >j.r-«,t. 

oCSI'F    fl'S                                                                                                                                    1                                        ■■■ 1                                                          1 ' 

<            Owr..^     l-J'S.      N3«     ».'»'     o»      Th.l     .n^-gy     .O^J^C*     Hat     Ln»d                           |                                                                         '|                                                                            |                                                                             |                                                                           I 

oMs<t«    for    «s1abl  isKwot -related    purpo^eT    <•    :j ,  ,    drlivvry    t                                                          I                                                          1                                                          1                                                         1 
*'"^^**'    sKip^.    tirpltrtet,    etc..    w^xc^  were    fueled  oo^tte        1                                                  f                                                 t                                                 1                                                 1 

but    used    o<..,t,.'                                                                                                                         1     Ouantity            .                       1     Ou.nt.ty                                  lt>u.„titV                                   lOo.nfity                                     IOo.^fity 
. — — 1                                                          !                                                          1                                                          1                                                         1 

o 

9 

yj^    CF     fn'PGr    soUSCtS    AOJUSTto    F  OO    Ft[35TtXK    Alio    Orf5I't    UStSi                                                          I                                                          (                                                          | , 

1                             1                             1                             1                             1 

S^Atract    ITEM   7  ,ra   lUri  S    fro-   ITEM  6.    tnt.r    -ov^t .                 |    Ou.ntUy:                             |    Oo.nt.tv^                             1    Ou.nftv:                             1    C.M.ty                             >    o. , „• 

;: 

*                                                          1                                                          1                                                          1                                                         1 

o    0I5PO5ITI0M   or    tNfPGT    SOt-TCfS    lOueitior^     10     tSrov^    121                    |                                     -----» ---- =  - =  =  =  irr  r  r  =  rr  r  :  t  =  t=  =  =  :;  r  =  r  r  r  :  =  =  r  1 1  =  :  =  r  r  =  =  r  r 

10.    During    19PS.    Kom    luch    o«     t^"l    eriertry    lourc.    Hat                                     1                                                               1                                                               1                                                               1                                                             t 
nnH'Ffcpto    OO    SOID    to    other    «tf.bl.,h-^t,'       Ir^rlude    »LL       1                                                          |                                                         |                                                         1                                                         | 
•  •  t«bl  .slv»er,tt  .    »,Ketber    or    r>ot    r>ot     t  ^^  /    are    part    of     tS«             1                                                               I                                 '                             1                                                               1                                                              1 

.—   corpor.t.oo    .,    !K,,    „,^bl.sb-,..                                                      lOuaotitV                             l<»uantity:                             IOu.ntitvr                             l(X,.r,t,t,                               IQu.r.t.ty 

.1                                       1                                       1                                       1                                       1 

11 

•     •••■    "Jcb    o'     tK.i»     erver^    »ourc»    Hal     in     tS«     IMYtKnOOT    of                  1                                                                      |                                                                      [                                                                      |                                                                     . 

tN,.    e^tabl-th-^t    at     tK,    er-d    of    c.leo«or    ye..r    1<.,,5'                    1    Quantity                                1    Ouar.t.ty:                               I    Ouant.ty                                  1    Ou.ntiTv                                1    a.ent.lv 



1                                                          1                                                          1                                                          1                                                          1                                                 ■ 

0 

TOT«L  s»ifi,  TPiHsrtPS.  Atro  fno  c<    't«p  I'tvtfnooT                        |                                         i                                         i                            ■"    '       | , 

.      enter      tb.     .V-     of      IT.-,      ,0     arvl     n                                                                                                  lOu.nt.ty^                                          1      Ouant.ty                                             lo«..nt,ty:                                          l>,.ot,tv                                             louantty 

«:xsrr:sr-  =  rTs;  =  rrrrsr:rr=STT-r--«--r---- -----.--_-_.-. . -,_,    . 

o 

i  \ 
o 

1» 

o 

IOT«l    COW.UKPTION   or    POIH»PT    twrPGT    SOircCFS                                                 1                            j j ' ----=5=:  =  i  =  =  =  =  :r  =  ji  =  i5rr.-rr  =  =  =  :  =  t  =  :rr::rrrtr:  = 

.    •Subtract    ITf^    U'    'ro-    I'F-    0      EMe-l-o^t^                                             1    Quantity:                                lOu.nt.ty                                  lOuant^ty                                  'o„.nt,ty                                  !    0,.ant.ty 

l  =  !rrTTir::=Trii5itr?s:r:T  =  r  =  m:ir  =  mirr5  =  iTrr5:  =  ;5;rr:r:r=r:  =  :rrr  =  rijr  =  :r5ri::;  =  ir;  =  =  triirz-z::ri-5ir::i-rrr 

TOT»L    ST0O45E    C»P«CITT                                                                                                         III                                                          1 i 

.     ^»^at    Hat    tS,    TfJTJl.    ;toP»EE    C»P»CITT    for     tbi,    envrtry    lourca                                                                    1                                                               1                                                   '            1                                                              1 

at    tbit    ettablithnwnt    at    tb«    »r>d    of    calendar    year    1985'                 Ouantity                               1    Quantity:                               1    Ouantitv^                               1    aimnttty'                                I    OuBntity 

,..1 1 ' .    .'                                                          '                        • 

E'ifpr.T    ^...jp^j,    O'M'P    rutu    FlFC^PICITT    USEO    *S    A    F»OUFB    FUFL       1                                                          1                                                          1                                                          1                                                          | 

1                                                          1                                                          1                                                          1                                                          1 
During    19g5,    fv]ai    w^^K    c'     T '^ .  *    er^ergv    to._;rce    Hat    uted    at            )                                                          t                                                          t                                                          I                                                          ( 
a    boiler     f.^P                                                                                                                                    1    Quantity:                                   I     Quantity:                                   1     (Kint.ty                                     1    Quantity                                     1     Ouant.ty 

I — 

1 .                     1 1 -J .                   1 

4^ 


n 
a. 


73 

00 
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SECTICH    III     -    NOh-PRI-APY    EnEPG''    SO'JCCES 


la 

lb, 
2 


rjring  1985.  how  mucH  •l«ctrictty  WBS  pui-cHasod 
frcm  utilitiBS  or  oth«r  firms,  end  d8livS'«3 
to  thQ  establ  I  s^r^en  t  ' 

W^iat  was  tha  total  cost  of  t*^i»  pu'-c'^asBd 
slectricity' 

Du'-ing  1985.  ^o~t    m^c*^  olBct'-icity  was  t  '  c  s-'er  ■•  s 

from  outsida  e  5  t  a  1 1  1  5'^-ren  t  5  a-^d  Oel've^ed  to 
f^o  est  ab  1  1  5>^-"e'^  t  ?  Co  "ct  if^clude  t>^e  p-'ci^eses 
rec  oi-oed  in  ITEM  la 

During  19S5.  Hc-i  "wCH  »lBCtricit>'  ues  ge-e^eted 
c^s'te  by  coseferat'on' 

Du'-i'^g  1985.  hcwj  mi,c:h  electricity  was  se-e-a'eS 
csite  frc-^  rcneuacle  sou'-ces'' 

a,  frow  Solar 

b,  frc"  Wind 

c,  from  ot*^er  re^e-atle  sc^^ces 

Curing  1985,  bovj  mjch  electricity  uas  gp^'e'eted 

onjitB  by  convent'oral  ss^ereticn  end  ct^er 

processes  bes-.des  cc;ener»tion  or  rBne„aDlB 
sconces' 

During  1985.  how  nuch  elBCtricity  was  sold  to 
utilities'  Include  bcf-i  sales  a^O  transfers 
for  credit. 

Durirg  19S5,  hOw  "uC^  electricity  uas  t^a-is's'-ri 
to  otrie"-  csteblisnr-e'ts''  Do  net  'ncijde  a-'c^'-ts 


C  u  a  "  t  '  t  y 


S  ■.  a  r  t  1  t  y 

0  J  a  n  t  i  t  y 


5^a.-.t  1  ty 
Quant i  ty 
Quant  i  ty 


C  .  a  ^  t  i  t , 


repor  ted  in  ITEM  6 , 


'egs-a ' 


'e;e.-«t  f 


"  6  ;  ?  _  a  t  t ' 


e  ^ .; . 

*  _  _  ^ 

'ega. 


a  t  t  -  c  _ 
«  *.  •  ^  -.  i. 
atfo. 


Qwa'-t 


_^e5a-etthc'jrs 


'o;8-et 


♦  ^~  ^  .. « 


'esawa  1 1  ric  .^"^  s 


^tg"" 


la.  During  1985.  How  much  steam  was  Purc'^ased  from 
utilities,  cealers.  or  ctrer  *  x  r-r  ^  ,     «.>;; 
delivered  to  f-e  establ'sH^e-'t'  O-js'-t'tv". 

lb.  knat  was  f^e  total  cost  of  t  f^  i  s  c^rcnssea  stea-^'    8 , 

Z  Curing  1985.  ■"  c -j  m  „  c  "^  stca~  was  t  ■■  a^- S'' e  "■  e  d  from 

outside  establis'^-^e-ts  a-d  de.'ve^ec  to  t"o 
citabl  1  s't'.c'^ t  '  Do  net  include  tna  p^rcna^es 
rt  cordedinlTE""ia.  5.)entitv,_ 


Mi  ll'C 


B'-! 


*-,  n  ic-  !' 


During    19S5.     riow    mucri    stoem    was    generated    onsite 
frc    rc-Ci~abie    sources'* 

a       f.-om    Solar 

b   from  ct^e'-  renewable  so-rjes 

Du'-ing  1985.  nr.^  much  Steam  was  sold  or 
transfc-red  to  another  establishment? 


ty-. 


Qua-t 1 ty : 


J  i  •  0' 

•  lie 


Bt  ,s 
E  t  .i 


Million     EtuS 


SrCTJON    IV    -    SUITtMI'*-,    r«r'»'I!!' 


C5«l  ,    Mt«vr    OIL.    r;";'!ll«-f.    »>Jr    uinjcji    c«? 


TS«  purpose  o*  thil  ■•ctien  <»  to  obt»in  tn«or»»tion  on  1k»  te^►»^•c•I  opability  of  •n  Mt  •bl  i^Kwe^t  to  »>*Mlitut»  «lT»'T\.t,  rr«<-fjy  »r«j-t»»  'o'  co»l. 
divtillat*.  mnti  nmXijrml  gi%  co'^u^^d  m  1 OBS .  Dr»d  tK»  io^  t  tlk:  t  '  oos  r™^' r*-"!  r^g  tK*  dv^tnittori  of  tvr^r^tc*]  c»r»h'ltty  To  iwilr^^  r*^' 7v  »^,rr»i  h*  '  ry 
tSt»    »K-tion.       Ar»5»»r    tS«    folloxinq   quT'j  1 1  oo»    •o'-    CD«L.    H»«v^    OIL.    DI'^"U'.«'!  ■    •rvl   M»IL'D»L    G»5.     I*    •pplicibl*    'o    ,~"    r<  ■  ^f- \ 


H»»vy     Of, 

'    P'  r'  »♦  "*    r^    ■  •  TS 


fn^rcjy    »rurc« 
b^ing   SMI tcKed 
fro*. 


«»> 


fv\.  SuiiCHiHf; 
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Crop  Insurance 
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Government  Procurement 
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Imports 
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Administrative  Office  of  United  States  Courts 

NOTICES 

11524     Spanish/English  certification  examination  for  court 

interpreters 

Agricultural  Marketing  Service 

RULES 

11497     Lemons  grown  m  California  and  Arizona 

PROPOSED  RULES 
11510     .Mmonds  grown  in  California;  creditable  marketing 

propnotKjn  provisions 

Agriculture  Department 

See  .\gricultural  Marketing  Service;  Animal  and 
Plant  Health  Inspection  Service;  Farmers  Home 
Administration;  Federal  Crop  Insurance 
Corporation;  Rural  Electrification  Administration; 

Soil  Conservation  Service. 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  dnimals  and  animal 
products  (quarantine): 
11499  Brucellosis 

Child  Support  Enforcement  Office 

NOTICES 

11573     Organization,  fii.nctions,  and  authority  delegations 
Coast  Guard 

RULES 

Pollution: 
11622         Segregated  ballast,  dedicated  clean  ballast  and 
crude  oil  washing  on  tank  vessels 

Ports  and  waterways  safety  and  waterfront 

facilities: 
11503         Radioactive  materials;  correction 

Commerce  Department 

See  also  International  Trade  Administration; 
Minority  Business  Development  Agency;  National 
Oceanic  and  .Atmospheric  .Adminstration, 

NOTICES 

11526     .Agency  informatior  collection  activities  under 

O.MB  review 

Consumer  Product  Safety  Commission 

NOTICES 
Meetings: 
11535         Toxicological  Advisory  Board 

Defense  Department 

See  also  Navy  Department. 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

11522  Late  bid  or  proposal  sent  by  certified  or 
registered  mail,  acceptable  evidence  in 
establishing  mailing  date 

11523  Women-owned  small  business  utilization; 
contract  clause;  definitions 

NOTICES 

Meetings: 
11535         Science  Board  task  forces 


11537 
11536 
11537 


11630 


11513 


11536 


11634 


11616 


11536 


11503 


11515 


11560 
11560 

11559 
11556, 
11557 
11557. 
11559 


Economic  Regulatory  Administration 

NOTICES 

Powerplant  and  industriol  f^e.  use;  prohibition 
orders,  exemption  requests,  etc  : 

General  Electric 

Gilroy  Energy  Co.,  Inc. 

Sunlaw  Energy  Corp. 


Education  Department 

RULES 

t  i:l.:  .-.tional  research  and  improvement: 
W  -nens  Educational  Equity  Act  program 

PROPOSED  RULES 

Elementary  and  secondary  education: 

Indian  education  program;  formula  grants  to 
local  educational  agencies  and  tribal  schools 

NOTICES 

Education  Appeal  Board  hearings: 

Applications  for  review 
Grants;  availability,  etc.; 

Women's  educational  equity  act  program 


Employment  Standards  Administration 

NOTICES 

M.."..n:um  Wages  for  Federal  and  federally-assisted 
!    r.s;ruction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (CA,  CO 
DC,  ID,  IL,  MI.  NV,  NY,  ND,  VT.  and  WY) 


Energy  Departn>ent 

See  ajso  Economic  Regu.atory  Administration; 
Federal  Energy  Regulatory  Commission;  Western 
Area  Power  .Administration. 

NOTICES 

Atomic  energy  agreements:  subsequent 
arrangements; 
European  Atomic  Energy  Community 


Environmental  Protection  Agency 

RULES 

.A;:  q;;al:'y  planning  purposes;  designation  of  areas: 

Ij'diana 

PROPOSED  RULES 

.A.r  pollution  control,  new  motor  vehicles  and 

engines: 
Nonconformance  penalties  for  heavy-duty 
engines  and  hea\\-duty  vehicles,  including  U.-^ht- 
duty  trucks;  extension  of  time,  hearing 
cancellation,  etc, 

NOTICES 

^Environmental  statements:  availability,  etc.; 

.Agency  statements;  commenEs  availability 

Agency  statements;  weekly  receipts 
Toxic  and  hazardous  substances  control: 

Premanuf.icture  exemption  applications 

Premanufacture  exemption  approvals  (2 

documents) 

Premanufacture  notices  receipts  .2  documents) 
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Equal  Employment  Opportunity  Commission 

NOTICES 

11612     Meetings;  Sunshine  Act 

Farmers  Home  Administration 

RULES 

11498      Emergency  AgricultLira!  Credit  Act;  implementation 

Loan  and  grant  programs; 
11648         Guaranteed  loa.n  programs;  approved  lender 
program 

'     Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 
11512         Hartzell 

Federal  Communications  Commission 

RULES 

Common  carrier  ser\  ices: 
11505  Cellular  applications;  use  of  random  selection  or 

lotteries;  correction 
PROPOSED  RULES 
Common  carrier  services; 
11519         Domestic  public  cellular  radio 

telecommunications  service;  frequency  operation 
selectif^n 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 

Administrative  regulations: 
11508  Individual  yield  coverage  plan  insurance; 

revision 

Federal  Deposit  Insurance  Corporation 

NOTICES 
11612      Meetings;  Sunshine  Act  (2  dociimeritsj 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
11539         American  Electric  Power  Service  Corp.  et  al. 

Hearings,  etc.; 
11549         Fairview  City  Corp 

11551  Granite  State  Gas  Transmission.  Inc.  (2 
documents) 

11552  Michigan  Consolidated  Gas  Co. 

11552         Natural  Gas  Pipeline  Co.  of  America  et  ai. 
11555         Pine  Crest  Hydro  Ltd 
11555         Texas  Eastern  Transmission  Corp. 
11555         Transcontinental  Gas  Pipe  Line  Corp. 
11541      Hydroelectric  applications  (Power  Resources 

Development  Corp.  et  al.) 

Small  power  production  and  cogeneration  facilities; 

qualifying  status;  certification  applications,  etc.: 
11549         Frito-Lay  Inc.  et  al 

Federal  Home  Loan  Bank  Board 

NOTICES 

11561  Agency  information  collection  activities  under 
OMB  review 

Federal  Reserve  System 

NOTICES 

Bank  holding  companv  applications,  etc.: 

11562  C  &  P  Bank  Corp,  of  Pensacola  et  al. 
11561  Citicorp  et  al. 

11612      .Meetings:  Sunshine  .Act  (2  documents) 


Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
11584         Chincoteague  National  Wildlife  Refuge.  V.A 

Pipeline  right-of-way  applications: 
11584         Texas 

Food  and  Drug- Administration 

NOTICES 

Animal  drugs,  feeds,  and  related  products; 

11570  Decton  white  powder;  approval  withdrawn 
Laser  variance  approvals,  etc.: 

11568  Pain  Suppression  Labs.  Inc.;  Equine  Laser  Model 
No.  1001,  etc. 

Medical  devices:  premarket  approval: 

11569  Barnes-Hind,  Inc. 

11571  Piecision-Cosmet  Co.,  Inc.  * 

11572  Syntex  Ophthalmics,  Inc. 
Meetings: 

11566         Advisory  committees,  panels,  etc. 

Sunlamp  variance  approvals,  etc.: 
11563         Tan  Body  Sun  Systems,  Manufacturing.  Inc  ,  et 
al. 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR); 

11522  Late  bid  or  proposal  sent  by  certified  or 
registered  mail:  acceptable  evidence  in 
establishing  mailing  date 

11523  Women-owned  small  business  utilization; 
contract  clause;  definitions 

Health  and  Human  Services  Department 

See  also  Child  Support  Enforcement  Office;  Food 

and  Drug  Administration;  Health  Resources  and 

Services  Administration. 

NOTICES 
11565     Agency  information  collection  activities  under 

OMB  review 

Grants;  availability,  etc.: 
11563         Health  policy  research 

Social  security  benefits: 
11562         Contribution  and  benefit  base;  old  law 
determination 

Health  Resources  and  Services  Administration 

NOTICES 

11573  llrvilth  maintenance  organizations,  qualified; 
requirements 

Indian  Affairs  Bureau 

NOTICES 

irrigation  projects;  operation  and  maintenance 
charges; 

11575  Wapato  Irrigation  Project,  WA 

1 1576  Wind  River  Irrigation  Project,  WY 
Meetings; 

11575         Exceptional  Children  Advisory  Committee 

Interior  Department 

See  Fish  and  wildlife  Service;  Indian  Affairs 
Bureau;  Land  Management  Bureau;  Minerals 
Management  Service;  National  Park  Service; 
Reclamation  Bureau. 
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International  Trade  Administration 

RULES 
11500      Instruments  and  apparatus  for  educational  and 

scientific  institutions 

NOTICES 

Counter\  aiimg  duties; 

11526  Fuel  ethanol  from  Brazil 

11527  Iron  ore  pellets  from  Brazil 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

11596  Compensated  intercorporate  hauling  operations; 

intent  to  engage  in 
Rail  carriers: 

11597  Waybill  data:  release  for  use 

Justice  Department 

NOTICES 

Pollution  control:  consent  judgments: 

11598  Hamilton  County.  OH.  et  al. 
11598         Lamotte  Trucking  &  Salvage  et  al. 

Labor  Department 

See  Employment  Standards  Administration:  Mine 
Safety  and  Health  Administration;  Occupational 
Safety  and  Health  Administration. 


Land  Management  Bureau 

RULES 

Public  land  orders; 
Colorado;  correction 
Idaho 
Oregon;  correction 

PROPOSED  RULES 

Oil  and  gas  leasing: 

Onshore  operations 
NOTICES 
Classification  of  public  lands: 

Arizona 
Closure  of  public  lands: 

Montana  (2  documents) 


Maritime  Administration 

NOTICES 
11606      Na'ional  Environmental  Policy 
miplementation;  inqu;r\ 


Act; 


11505 
11505 
11505 


11517 

11581 

11578, 
11579 

11579 

11580 

11577 

11577 
11577 
11579 
11578 


11581 
11578 
11581 
11582 
11583 

11579 
11580 


Conservation  and  recreation  ureas: 
California  Desert  Conservation  Area  Plan 

F.xchange  of  lands: 

Arizona 
-Meetings: 

Burley  District  .Advisory  Council  and  Grazing 

Ad\  isory  Board 

California  Desert  District  Advisory  Council 

Casper  District  Advisory  Council 

Dickinson  District  Advisory  Council 

Idaho  Falls  District  Advisory  Council  and 

Grazing  Advisory  Board 
Sale  of  public  lands: 

-Arkansas 

Colorado 

Idaho 

Nevada 

Wyoming  (2  documents) 
Withdrawal  and  reservation  of  lands: 

Montana 

Oregon 


11595 


11585 
11585 

11585 


Legal  Services  Corporation 

PROPOSED  RULES 

11518     n\-Kr.\-, 


Mine  Safety  and  Heaitt)  Administration 

RULES 

Education  and  training: 
11642  National  Mine  Health  ar.d  Safety  Academy: 

procedures  for  tuition  fees  and  charges  for  room 
and  board 
Metal  and  no'-:netal  mine  safety  and  health. 
11502  Fire  prevention  and  control  safety  standards: 

public  meetings 
PROPOSED  RULES 

Nietdi  and  nonmetal  mine  safet\'  and  health: 
11638  Radiation  standards,  advance  notice:  extension 

of  time 
11644     Mine  plan  approval  process:  advanre  notice 


Minerals  Management  Service 

NOTICES 

F,r,\  ironmer.;,!;  s'atements:  availability,  etc  : 

Oil  and  gas  leasing:  5-vear  program  develop^.ent 
Outer  Continental  Shelf  development  operations 
coordination: 

Howell  Petroleum  Cc'p. 

Samedan  Oil  Corp 
Outer  Continental  Shelf  operations: 

Oil  and  gas  leasing:  5-\ear  program  de\elopment; 

inquiry 

Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 
11531         .North  Carolina 

11531  South  Carolina 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Reguiation  (FAR 

11522  Late  bid  or  proposal  sent  by  certified  or 
registered  mail:  acceptable  evidence  m 
establishing  mailing  date 

11523  Women-owned  small  business  ui.lization; 
contract  clause;  definitions 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
11506         Lamps,  reflective  devices,  and  associated 

equipment;  multiple  comipartm.ent  stop  lamps  and 
turn  signal  lamps;  minimum  effective  projected 
luminous  lens  area  reduction   prcceedmB 
terminated 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Marine  mammal  permit  applications,  etc.: 

11532  Lambertsen.  Dr.  Richard  H. 
Meetings: 

11532  North  Pacific  Fishery  Managemen;  Council 

11532  Western  Pacific  Fishery  Management  Council 
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National  Park  Service 

MOTICES 

Concession  contract  nesotiations 
11595         Swan  Tavern  Antiques 

Environmental  statements,  availdbility,  etc  : 
11595  Kantishna  Hills  and  Dunkle  Mine  Study.  AK 

National  Science  Foundation 

MOTICES 

Meetings: 
11601         Social/Cultural  .Anthropology  Advisory  Panel 

National  Transportation  Safety  Board 

NOTICES 

11601      Accident  reports,  safet.v  recommendations,  and 
responses,  etc.;  availability 

Navy  Department 

RULES 

Navigation.  COLREGS  comfiliance  exemptions: 
11503         L'SS  California 

Nuclear  Regulatory  Commission 

MOTICES 

.'\pplications.  etc. 
11605  Boston  Edison  Co.,  withdrawn 

11605  Houston  l.ightina  ^  Power  Co    public  document 

room  relocation 

11605  Louisiana  Powp.r  S  Light  Co, 
Meetings: 

11604  Reactor  Safeguards  .Aci.;sor>  Committee  (2 

documents) 
11604         Thrpp  Mile  IsLuui  L'nit  Z  Decontamination 

Advisory  Panel 

Occupational  Safety  and  Health  Administration 

NOTICES 

Variance  applications,  etc.: 
11598  ASARCO  Inc. 

Pacific  Norttiwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Mpf'ipgs: 

11606  Conservation  Programs   lask  hori.e 
11606  S'rite  .Agency  .Ad\isor\  Committee 

Railroad  Retirement  Board 

RULES 
11501      Retirement  annuities;  computation  of  supplemental 

anniiities 

Reclamation  Bureau 

PROPOSED  RULES 
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This   section  of   the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general   applicability   and   legal   effect,   most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published   under   50  titles  pursuant  to   44 
use.    1510. 

The  Code  of  Federal   Regulations  is  sold 
by  the   Superintendent   of   Documents 
Pnces  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue   of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart910 
[Lemon  Reg.  508] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

LISDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
275.000  cartons  during  the  period  March 
24-30, 1985.  Such  action  is  needed  to 
provide  for  orderly  marketing  of  fresh 
lemons  for  the  period  due  to  the 
marketing  situation  confronting  the 
lemon  industry. 

DATES:  Effective  for  the  period  March 
24-30,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  y.  Doyle,  Chief,  Fruit  Branch. 
F&V,  AN'iS,  USDA,  Washington.  DC. 
20250  telephone  202^47-5975. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  revised  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley,  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  US  C.  601-674). 
The  action  is  based  upon 
recommendations  and  information 
submitted  by  the  Lemon  Administration 


Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  March  19, 
1985.  at  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  the  lemon  demand  pattern 
continues  to  improve  on  larger  sizes,  but 
remains  easy  on  smaller  sizes  of  fruit. 

It  is  further  found  that  it  is 
impracticable  and  contrar>  to  the  public 
interest  to  give  preliminarj'  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  mformation 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California.  Arizona,  Lemons. 

PART  910— [AMENDED] 

Section  910.808  is  added  as  follows: 
§  910.808    Lemon  regulation  508. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  .March  24. 
1985,  through  March  30,  1985,  is 
established  at  275.000  cartons. 

(Sees.  1-19.  48  Stat  31   as  nmended;  7  U.S.C. 
601-674) 

Dated:  March  20.  1985. 
John  ).  Gardner, 

Acting  Director.  Fruit  and  Vegetable  Division, 

Agricultural  Marketing  Ser\'ice. 

[FR  Doc.  85-7012  Filed  3-21-85;  8:45. am) 

BILLING  CODE  3410-02-M 


Rural  Electrification  Administration 

7  CFR  Part  1772 

Public  Information;  REA  Bulletin  345- 
65,  REA  Specification  for  Shield 
Bonding  Connectors,  PE-33 

agency:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Final  rule 

summary:  REA  hereby  amends  7  CFR 
1772.97,  Incorporation  by  Reference  of 
Telephone  Standards  and 
Specifications,  by  issuing  a  revised 
Bulletin  345-65.  REA  Specification  for 
Shield  Bonding  Connectors.  PE-33.  This 
revision  incorporates  a  section  on  shield 
bonding  connectors  specifically 
designed  for  installation  on  filled  buried 
service  wire.  The  former  standard  did 
not  cover  the  requirements  for  buried 
service  wire  shield  bonding  connectors. 
Including  the  new  section  in  PE-33 
provides  REA  telephone  borrowers  with 
a  more  suitable  and  less  costly 
connector  for  use  on  buried  spr\ice  wire. 
Presently,  shield  bonding  connectors  for 
large  size  cables  are  used  on  small 
diameter  buried  service  wires  making  a 
satisfactory  installation  difficult  and 
req'.:iring  much  more  time  to  complete. 
Manufacturers  of  shield  bonding 
connectors  and  all  REA  borrowers  are 
impacted  in  the  REA's  requirements  will 
reflect  state  of  the  art  technology  and 
will  thus  permit  the  construction  of  the 
best,  most  cost-effect!\o  facilities 
possible. 

EFFECTIVE  DATE:  M-^rch  22,  1985.  The 
incorporation  by  reference  of  the 
publication  listed  in  the  regulation  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  22, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.F.  Buster.  Jr.,  Acting  Director. 
Telecommunications  Engineering  and 
Standards  Division,  Rural  Electrification 
Administration,  Washington.  DC  20250. 
telephone  (202)  382-6663.  The  Impact 
Analysis  describi.ng  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  implementing 
each  option  is  available  on  request  from 
the  above  office. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act.  as 
amended  (7  U  SC.  901  et  seq  ).  REA 
hereby  amends  7  CFR  1772.97. 
Incorporation  by  Reference  of 
Telephune  Standards  and 
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Specifications,  by  issuing  a  revised 
Bulletin  345-«5,  REA  Specification  for 
Shield  Bonding  Connectors,  PE-33.  This 
action  has  been  reviewed  in  accordance 
with  Executive  Order  12291,  Federal 
Regulation.  The  action  will  not  (1)  have 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more:  (2)  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  (3) 
result  in  significant  adverse  effects  on 
competition,  employment,  investment  or 
productivity  and  therefore  has  been 
determined  to  be  "not  major".  This 
action  does  not  fall  within  the  scope  of 
the  Regulatory  Flexibility  Act.  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.851. 
Rural  Telephone  Loans  and  Loan 
Guarantees  and  10.852.  Rural  Telephone 
Bank  Loans. 

A  limited  number  of  copies  of  the 
document  are  available  upon  request 
from  the  address  indicated  above. 

Background 

The  earlier  edition  of  RE^\'s 
Specification  for  Shield  Bonding 
Connectors.  PE-33,  did  not  address 
those  designed  specifically  for  use  on 
filled  buried  service  wire.  As  a  result, 
connectors  meeting  that  specification 
were  ill  suited  for  this  use  and  a 
satisfactory  installation  was  difficult 
and  required  excessive  time  to 
complete.  A  number  of  manufacturers 
produce  shield  bonding  connectors 
which  are  designed  for  this  use  and 
which  will  permit  an  acceptable 
installation  at  a  significantly  lower  cost 
in  time  and  materials.  The  revised 
specification  recognizes  this  state  of  the 
art  technology  and  permits  its 
applications  on  the  systems  of  REA 
borrowers. 

REA  published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  on 
November  20.  1984.  Volume  49.  No.  225. 
page  45754.  There  were  no  comments  as 
a  result  of  the  proposal. 

List  of  Subjects  in  7  CFR  Part  1772 

Loan  programs — communications. 
Telecommunications. 

PART  1772— {AMENDED! 

In  view  of  the  above.  REA  hereby 
amends  7  CFR  Part  1772.  Section  1772.97 
is  amended  by  revising  the  entry  345-65 
tn  read  as  follows: 

§  1772.97    Incorporation  by  reference  of 
teleptione  standards  and  specifications. 


REA  BuVebn  No       Specif'Cition  No    i    0al6  last  rasuod 


3«-«5. 


PE-65 Maf.  22.  1985.. 


(7  U.S  C.  901  et.  scq.) 

Udted:  March  5. 1985 
Harold  V.  Hunter. 

Administrator. 

IFR  Doc.  85-6850  Filed  J-21-85:  8:45  am) 

BILLING  COOE  34I0-1S-«I 


Tioe  Of  standarc  c  scecrtcation 


Specitication  lor  shicW  tiooding  connectors 


Farmers  Hon>e  Administration 

7  CFR  Parts  1910,  1924,  1941,  1945. 
1951,  1955  and  1980 

Implementation  of  Emergency 
Agricultural  Credit  Act  of  1984 

AGENCY:  Farmers  Home  Administration. 
USDA.  1 

action:  Final  rule.     I 

SUMMARY:  This  action  amends  Farmers 
Home  Administration  (FmHA) 
regulations  regarding  Operating  (OL) 
loan  limits,  repayment  periods  of 
consolidated,  rescheduled  and 
reamortized  loans,  interest  rates, 
adjacent  county  designations  for 
Emergency  (EM)  loans,  farm  assets 
security  values  for  EM  loans,  extension 
of  EM  termination  dates  for  filing 
applications  and  various  other  changes. 
The  intended  effect  of  this  action  is  to 
amend  FmHA  regulations  to  implement 
the  provisions  of  the  Emergency 
Agricultural  Credit  Act  of  1984. 
EFFECTIVE  date:  March  22.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chester  Bailey.  Emergency  Loan  Officer. 
Emergency  Division.  Farmers  Home 
Administration.  USDA,  Room  5424-S. 
Washington.  D.C.  20250.  telephone  (202) 
382-1642  and  Edward  Yaxley.  Senior 
Lohn  Officer.  Farm  Real  Estate  and 
Production  Division.  Farmers  Home 
Administration.  USDA.  Room  5442-S, 
Washington.  DC.  20250.  telephone  (202) 
447-3646. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  final  action  has  been  reviewed 
under  USDA  procedures  established  by 
Departmental  Regulation  1512-1.  which 
implements  Executive  Order  12291,  and 
it  has  been  determined  to  be  nonmajor. 
because  there  is  no  substantial  change 
from  practices  under  existing  rules  and 
no  annual  effect  on  the  economy  of  $100 
million  or  more:  or  a  major  increase  in 
cost  or  prices  for  consumers,  individual 
industries.  Federal.  Slate  or  local 


government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprise  in  domestic  or  export 
markets. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 
10.404 — Emergency  Loans.  10.406 — Farm 
Operating  Loans,  10.407 — Farm 
Ownership  Loans,  and  10.426 — 
Economic  Emergency  Loans. 

Intergovernmental  Consultation 

Intergovernmental  Consultation 
should  be  carried  out  in  accordance 
with  7  CFR  Part  3015  Subpart  V, 
"Intergovernmental  Review  of 
Department  of  Agriculture  Programs  and 
Activities."  For  affected  programs  see 
FmHA  Instruction  1940-J.  available  in 
any  FmPiA  office. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969.  Pub.  L.  91-190.  an  Environmental 
Impact  Statement  is  not  required. 

Background 

On  April  23.  1984.  (49  FR  16983)  the 
FmHA  published  in  the  Federal  Register 

an  interim  rule  to  amend  7  CFR  Parts 
1910.  1924,  1941.  1945.  1951.  1955.  and 
1980  to  incorporate  these  statutory 
changes:  Current  Operating  (OL)  Loan 
limits  are  SlOO.OOO  for  insured  and 
$200,000  for  guaranteed  OL  loans.  This 
Act  increases  these  levels  to  $200,000 
and  $400,000  respectively. 

The  Act  also  amends  the  terms  for 
consolidation  and  rescheduling  of 
existing  loans  to  FmHA  borrowers.  This 
covers  OL  and  EM  loans.  In  addition, 
this  Act  specifically  sets  the  interest 
rates  FmHA  will  charge  borrowers  when 
their  Operating.  Farm  Ownership,  Soil 
and  Water  (SW),  Recreation  Loans  (RL), 
and  EM  loans  are  deferred, 
consolidated,  rescheduled  or 
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reamorfized.  Implementation  of  this  Act 
will  provide  for  the  rescheduling  of  OL 
loans  and  EM  loans  made  for  operating 
purposes  for  up  to  15  years  from  the 
date  of  the  original  note.  It  will  also 
provide  for  using  the  interest  rate  on  the 
original  loan  or  the  current  FmHA  loan 
rate,  whichever  is  lower. 

The  Act  only  affects  loans  made  for 
farming  operating  purposes  for 
rescheduling  for  up  to  15  years. 
Therefore,  loans  made  solely  for 
recreation  or  nonfarm  enterprise 
purposes  will  not  be  rescheduled  under 
this  provision.  Also,  the  Act  does  not 
include  EIE  loans.  However,  previous 
statutory  authorities  allow  FmHA  to 
administratively  adopt  the  provisions  of 
the  Act  for  the  rescheduling  of  such 
loans.  Therefore,  to  avoid  confusion  and 
provide  uniformity,  FmHA  is  changing 
its  regulations  to  incorporate  the 
provisions  of  the  Act  in  the  rescheduling 
of  these  loans. 

The  Act  provides  that  farmers 
suffering  losses  from  a  disaster 
occurring  after  May  30, 1983,  who  are  in 
counties  contiguous  to  a  county  in  which 
a  natural  disaster  has  occurred  may  also 
apply  for  EM  loans. 

For  disasters  occurring  after  May  30, 
1983  the  Act  provides  that  farm  asset 
values  will  be  determined  by  the  value 
of  the  assets  on  the  day  before  the 
governor  of  the  state  requests  assistance 
for  the  disaster  or  the  value  of  the  assets 
one  year  before  such  date.  This  Act 
extends  the  period  for  filing  applications 
from  the  previous  six-month  period  to 
eight  months  from  the  date  of  the 
designation. 

Interested  persons  were  given  30  days 
to  submit  comments,  suggestions  or 
objections  to  the  interim  amendments. 
One  comment  was  received  concerning 
the  limited  resource  provision  of  the 
amendment.  One  of  the  commentor's 
concerns  was  that  more  than  80  percent 
of  operating  and  farm  ownership  funds 
would  be  used  for  regular  loans  and  less 
than  20  percent  of  the  funds  would  be 
available  for  limited  resource  funds.  To 
be  sure  that  at  least  20  percent  of  the 
funds  wt're  available,  an  Administrative 
Notice  Number  1010  (1940)  dated  April 
18, 1984,  was  issued  by  the 
Administrator  of  FmHA  which  directed 
the  FmHA  Finance  Office  to  control  the 
obligating  of  funds  to  meet  the  20 
percent  requirement  of  the  Act.  For 
fiscal  year  1984.  22.1  percent  of 
operating  loan  funds  and  36.4  percent  of 
farm  ownership  funds  were  used  for 
limited  resource  loans.  We  are  not 
making  any  revisions  to  the  interim 
regulations  because  the  Administrative 
Notice  addressed  the  writer's  concerns. 

The  writer  also  made  a  number  of 
comments  about  aspects  of  the  limited 


resource  program  which  were  not  the 
subject  of  these  amendments.  We  will 
keep  these  comments  in  mind  when  we 
make  future  changes  to  the  limited 
resource  regulations. 

List  of  Subjects 

7  cm  Part  1910 

Credit  Loan  program — Agriculture 

7  CFR  Part  1924 

Agriculture,  Construction  and  Repair. 
Loan  programs — Agriculture 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs — 
Agriculture,  Rural  areas 

7  CFR  Part  1945 

Agriculture,  Disaster  assistance. 
Intergovernmental  relations.  Loan 
programs — Agriculture 

7  CFR  Part  1951 

Account  servicing.  Credit,  Loan 
programs — Agriculture  Mortgages 

7  CFR  Part  1955 

Government  acquired  property.  Sale 
of  government  acquired  property 

7  CFR  Part  1980 

Agriculture  Loan  programs — 
Agriculture 

Accordingly,  the  Interim  rule 
published  in  the  Federal  Register  of 
April  23, 1984,  (49  FR  18983)  is  adopted 
as  a  final  rule  without  change. 

Authority:  7  U.S.C.  1989:  sec.  209(c).  Title  n 
of  Pub  L  95-334.  as  amended  by 
Pub  L  96-220  and  Pu*-.  L  97-98!  and  as 
affected  by  Pub.  L.  93-370:  7  CFR  2.23.  7  CFR 
2.70. 

Dated:  December  24. 1984 
Neal  Sox  JohnsoEi, 
Acting  Administrator. 
(FR  Doc.  85-6825  Filed  3-21-85;  B:45  am] 
BILUNQ  CODE  M10-07-M 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 

[Docket  No.  84-021] 

Brucellosis 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 

summary:  This  document  amends  the 
brucellosis  regulations  by  providing  a 
mechanism  whereby  "certified 
brucellosis-free  herds"  of  cattle  can  be 
converted  to  "qualified  herds"  if  a 
federal  quarantine  is  established.  This 
action  is  warranted  in  order  to  delete 


unnecessary  restrictions  that  otherwise 
would  be  imposed  on  the  interstate 
movement  from  quarantined  areas  of 
cattle  from  "certified  brucellosis-free" 
herds. 

EFFECTTVE  DATE:  April  22.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Thomas  ].  Holt,  Cattle  Diseases 
Staff,  VS.  APHIS,  USDA.  Room  81" 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  301-136-8711. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  brucellosis  regulations  (contained 
in  9  CFR  Part  78)  regulate  the  mterstale 
movement  of  certain  animals,  including 
cattle,  from  both  quarantined  and 
nonquarantined  areas. 

On  December  6.  1983.  a  document  was 
published  in  the  Federal  Register  (48  FR 
54640-54642]  which  proposed  to  amend 
the  brucellosis  regulations  (1)  to  provide 
criteria  to  allow  "certified  brucellosis- 
free  herds"  (referred  to  below  as 
"certified  herds")  to  be  converted  to 
"qualified  herds"  in  those  cases  when 
areas  in  which  such  herds  are  located 
are  designated  as  quarantined  areas, 
and  thereby  allow  such  cattle  to  be 
moved  interstate  from  quarantined 
areas,  in  accordance  with  the  provisions 
of  cattle  from  "qualified  herds";  (2)  to 
correct  a  previous  mistake  and  thereby 
clarify  that  steers  and  spayed  heifers  of 
any  age  may  be  moved  interstate  from 
any  area  without  restrictions  under  the 
regulations;  (3)  to  correct  a  previous 
mistake  and  thereby  provide  that  the 
two  official  negative  tests  for  brucellosis 
required  as  a  basis  for  designating  a 
herd  of  cattle  or  bison  as  a  "qualified 
herd"  be  performed  not  less  than  90 
days  nor  more  than  150  days  apart;  (4) 
to  correct  certain  references;  and  (5)  to 
make  other  nonsubstantive  changes  for 
purposes  of  clarity. 

The  document  of  December  6,  1983. 
invited  the  submission  of  written 
comments  on  or  before  February  6,  1984. 
Three  comments  were  received. 

Two  of  the  commenters  expressed 
support  for  the  proposed  rule  without 
change.  The  other  commenter  expressed 
support  for  allowing  "certified  herds"  to 
be  converted  to  "qualified  herds."  but 
asserted  that  the  procedures  for 
converting  "certified  herds"  to 
"qualified  herds"  "imply  another 
needless  and  probably  time-consuming 
administrative  procedure  that  appears 
to  go  beyond  the  need  and  intent  stated 
by  the  proposed  rule."  No  changes  are 
made  based  on  this  comment.  The 
minimum  requirements  for  designation 
as  a  "certified  herd"  are  not  the  same  as 
the  minimum  requirements  for 
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designation  as  a  "qualified  herd." 
Further,  it  has  been  determined  that  the 
proposed  procedures  for  converting 
"certified  herds"  to  "qualified  herds" 
should  be  adopted  as  proposed.  In  this 
regard,  the  Department  reaffirms  the 
following  rationale  stated  in  the 
proposal  (48  FR  54640): 

It  has  been  determined  that  herds  of  cattle 
designated  as  "certified  herds"  would  pose  a 
risk  of  carrying  brucellosis  no  greater  than 
Ihrit  of  a  'qualified  herd"  if  the  "certified 
herd"  had  been  subjected  to  a  herd  blood  lest 
and  found  free  of  brucellosis  within  120  days 
prior  to  or  after  the  establishment  of  the 
quarantine.  Therefore,  it  is  proposed  to 
amend  the  regulations  to  allow  "certified 
herds"  of  cattle  so  tested  and  found  free  of 
brucellosis  within  120  days  prior  to  or  after 
the  establishment  of  the  quarantine  to  be 
converted  to  "qualified  herds." 

Miscelianeous 

This  final  rule  also  contains 
nonsubstantive  changes  for  purposes  of 
clarity. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  rule  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  will  not  cause  any 
significant  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

There  are  approximately  15,000 
"certified  herds"  of  cattle  in  the  entire 
United  States,  compared  with  a  total  of 
approximately  1,700,000  herds  of  all 
types  of  cattle.  Only  a  very  small 
portion  of  these  "certified  herds"  are 
located  in  any  one  State.  Currently,  no 
States  are  subject  to  a  federal 
quarantine.  However,  if  a  federal 
quarantine  were  imposed  on  a  State,  or 
a  portion  thereof,  it  appears  that  only  an 
insignificant  number  of  owners  of 
"certified  herds"  would  convert  their 
herds  to  "qualified  herds." 

Under  these  circumstances,  Mr.  Bert 
VV.  Hawkins,  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  . 


I 


Alternatives 

Consideration  was  given  whether  or 
not  to  establish  a  mechanism  whereby 
"certified  herds"  of  cattle  could  be 
converted  to  "qualified  herds"  if  a 
federal  quarantine  is  established.  Such  a 
mechanism  is  adopted  because  it  will 
allow  the  deletion  of  unnecessary 
restrictions  on  the  interstate  movement 
from  quarantined  areas  of  cattle  from 
"certified  herds." 

List  of  Subjects  in  9  CFR  Fart  78 

Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly.  9  CFR  Part  78  is 
amended  as  set  forth  below: 

1.  In  §  78.1,  paragraph  (nn)  is  revised 
to  read  as  follows: 


§  78.1     Definitions. 


(nn)  Qualified  herd.  (1)  Any  herd  of 
cattle  or  bison  in  a  quarantined  area 
which  is  not  known  to  be  affected  with 
brucellosis  and  which  has  been 
subjected  to  two  consecutive  official 
tests  for  brucellosis  and  found  negative. 
The  first  of  these  two  official  tests  of  the 
herd  shall  be  conducted  not  more  than 
240  days  nor  less  than  120  days  prior  to 
the  date  of  classification  as  a  qualified 
herd.  The  second  official  test  may  not  be 
conducted  less  than  90  days  nor  more 
than  150  days  after  the  first  test. 
Additionally,  the  second  test  must  be 
within  12,0  days  of  the  date  of 
classification  as  a  qualified  herd. 
Certified  brucellosis-free  herds  may 
qualify  for  classification  as  qualified 
herds  by  having  a  negative  herd  blood 
test  120  days  prior  to  or  after  the 
establishment  of  a  quarantine.  (2)  In 
order  to  remain  a  qualified  herd,  a  herd 
must  be  subjected  to  successive 
requalifying  official  tests  and  found 
negative  on  each  test.  Each  such 
requalifying  test  shall  be  conducted  not 
more  than  120  days  from  the  date  of  the 
preceding  official  test.  All  cattle  or  bison 
added  to  a  qualified  herd  must  have 
been  included  in  the  preceding  two 
official  tests  to  qualify  as  cattle  or  bison 
from  the  qualified  herd. 

*  •         •         *         • 

2.  In  §  78.12a.  paragraph  (a)  is  revised 
to  read  as  follows:    f 

§  78.12a    Cattle  from  quarantined  areas. 

*  •         *         *         • 

(a)  Steers  and  spayed  heifers.  Steers 
and  spayed  heifers  may  be  moved 
interstate  without  restriction. 

*  •         •         •         * 

3.  Section  78.12a  is  amended  as 
follows:  The  references  in  paragraphs 


(d)(1),  (d)(2).  and  (d)(3)  to  "§  78.1(u)"  are 
amended  to  refer  to  "§  73.1(n)";  the 
reference  in  paragraph  (d)(1)  to 
"I  78.8(b)"  is  amended  to  refer  to 
"§  78.8(a)";  the  reference  in  paragraph 
{d){2)  to  "§  78.8(a)"  is  amended  to  refer 
to  "§  78.8(b)";  and  the  reference  in 
footnote  4  in  paragraph  (e)  to  "§  78.1(o)" 
is  amended  to  refer  to  "§  78.1(nn)". 

§78.17    [Amended I 

4.  In  §  78.17  the  reference  to 
■§  78.1(u)"  is  amended  to  refer  to 
"§  78.1(n)". 

Authority:  Sees  4.  5.  6.  23  Stat.  32,  as 
amended:  sees.  1  and  2,  32  Stat.  791-792.  as 
amended:  sec.  3.  33  Stat.  1265,  as  amended; 
sec.  2.  65  Stat.  693;  and  sees.  3  and  11,  76  Stat. 
130,  132;  21  U.S.C.  111-113, 114a-l,  115, 120, 
121. 125,  134b,  134f;  7  CFR  2.17,  2.51,  and 
371.2id). 

Done  at  Washington.  D.C.,  this  19^-  day  of 
March  1985 
K.R.  Hook. 

Acting  Deputy  Administrator,  Veterinary 

Services. 

[FR  Doc.  85-6878  Filed  3-21-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Part  301 
[Docket  No.  50217-5017] 

Duty-Free  Entry  of  Scientific 
Instruments;  Instruments  and 
Apparatus  for  Educational  and 
Scientific  Institutions 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Final  rule. 

SUMMARY:  In  the  existing  regulations, 
public  or  private  nonprofit  institutions 
established  for  educational  or  scientific 
purposes  wishing  to  make  duty-free 
entry  of  a  scientific  instrument  under 
tariff  item  851.60  are  required  to  make 
application  on  Form  ITA-338P  in  seven 
copies. 

In  order  to  reduce  the  burden  on 
applicants,  we  are  amending  the 
regulations  to  require  only  five  copies  of 
Form  ITA-338P.  We  are  also  making 
conforming  amendments. 
date:  March  22, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Creel,  (202)  377-1660. 
SUPPLEMENTARY  INFORMATION:  We  are 
amending  Part  301,  Chapter  III  of  Titlp 
15  of  the  Code  of  Federal  Regulations 
relating  to  our  responsibihties  under  the 
Educational,  Scientific,  and  Cultural 
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Materials  Importation  Act  of  1966  (the 
"Act";  Pub.  L  89-651;  80  Stat.  897). 

The  amendments  are  for  the  purpose 
of  reducing  the  paperwork  required  of 
the  applicant  institution  seeking  duty- 
free entry  of  scientific  instruments  and 
are  thus  in  keeping  with  the  Paperwork 
Reduction  Act  of  1980.  The  information 
collection  is  made  under  OMB  approval 
number  0625-0037. 

Inasmuch  as  these  amendments  are 
less  burdensome  and  raise  no  issue 
upon  which  comments  would  serve  any 
useful  purpose,  prior  notice  of 
rulemaking,  effective  date  provisions, 
and  public  procedure  thereon  are 
unnecessary  pursuant  to  the 
Administrative  Procedure  Act 
provisions  of  5  U.S.C.  553.  Since  a 
general  notice  of  proposed  rulemaking  is 
not  required,  the  Regulatory  Flexibility 
Act  does  not  apply. 

In  accordance  with  Executive  Order 
12291  dated  February  17, 1981,  the 
Department  of  Commerce  has 
determined  that  these  rules  do  not 
constitute  a  "major  rule"  as  defined  by 
section  1(b)  of  the  Order.  They  are  not 
likely  to  result  in: 

(1)  Annual  effect  on  the  economy  of 
$100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
in  either  the  public  or  private  sector;  or 

(3)  Significant  adverse  impact  on  the 
domestic  economy  or  on  the  ability  of 
U.S.  enterprises  to  compete  with  foreign 
enterprises. 

List  of  Subjects  in  15  CFR  Part  301 

Imports,  Customs  duties  and 
inspection.  Educational  facilities. 
Nonprofit  organizations.  Administrative 
practice  and  procedure.  Scientific 
equipment. 

PART  301— {AMENDED] 

For  reasons  set  forth  above,  the 
following  amendments  of  Part  301  are 
made: 

1.  Section  301.3  is  amended  by 
revising  paragraphs  (b),  (d),  and  so 
much  of  paragraph  (f)  as  is  set  forth 
below. 

§  301.3    Application  for  duty-free  entry  of 
scientific  instruments. 
«         ■         •         *         * 

(b)  Application  forms.  Applications 
must  be  made  on  form  ITA-338P  which 
may  be  obtained  from  the  Statutory 
Import  Programs  Staff,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  D.C.  20230, 
or  from  the  various  District  Offices  of 
the  U.S.  Department  of  Commerce. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0625- 
0037.) 


(d)  Five  copies  of  the  form,  includmg 
relevant  supporting  documents,  must  be 
submitted.  One  copy  of  the  form  shall  be 
signed  in  the  original  by  the  person  in 
the  applicant  institution  under  whose 
direction  and  control  the  foreign 
instrument  will  be  used  and  who  is 
familiar  with  the  intended  uses  of  the 
instrument.  The  remaining  four  copies  of 
the  form  may  be  copies  of  the  original. 
Attachments  should  be  fully  identified 
and  referenced  to  the  question[s]  on  the 
form  to  which  they  relate. 
«         «         •         •         • 

(f)  Failure  to  answer  completely  all 
questions  on  the  form  in  accordance 
with  the  instructions  on  the  form  or  to 
supply  the  requisite  number  of  copies  of 
the  form  and  supporting  documents  may 
result  in  delays  *   '   * 

2.  In  i  301.4,  the  first  two  sentences  of 
paragraph  (b)  are  revised  to  read  as 
follows: 

§301.4    Processing  of  applications  by  the 

Department  of  tf>e  Treasury  (U.S.  Customs 

Service). 

*         *         «         •         • 

(b)  Forv,'arding  of  applications  to  the 
Department  of  Commerce.  If  the 
Commissioner  finds  the  application  to 
be  within  the  scope  of  the  Act  and  these 
regulations,  the  Commissioner  shall  (1) 
assign  a  number  to  the  application  and 
(2)  forward  one  copy  to  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  [HHS],  and  two  copies, 
including  the  one  that  has  been  signed 
in  the  original,  to  the  Director.  The 
Commissioner  shall  retain  one  copy  and 
return  the  remaining  copy  to  the 
applicant  stamped  "Accepted  for 
Transmittal  to  the  Department  of 
Commerce." 
***** 

3.  Section  301.5  is  amended  by 
revising  the  second  sentence  in 
paragraph  (a)(2)  and  so  much  of  the 
fourth  sentence  of  paragraph  [a)l3)  as  is 
shown  below,  to  read  as  follows: 

§301.5    Processing  of  applications  by  the 
Department  of  Commerce. 

(a)-   *   * 

(2)  *  *  *  Supplemental  information/ 
material  requested  under  this  provision 
shall  be  supplied  to  the  Director  in  two 
copies  within  20  days  of  the  date  of  the 
request  and  shall  be  subject  to  the 
certification  contained  in  Question  11  of 
the  form.  *  *   * 

(3)  Requirement  for  presentation  of 
views  (comments)  by  interested 
persons.    *  *  *  In  order  to  be 
considered,  comments  and  related 
attachments  must  be  submitted  to  the 
Director  in  duplicate    •  ♦  * 


(Pub  L  89-651;  80  Stat.  897) 
)ohn  L  Evans, 

Deputy  to  the  Deputy  Assistant  Secretary  for 

Import  Administration. 

February  13, 1985. 

[FR  Doc.  85-6855  Filed  3-21-85:  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  227 

Computation  of  Railroad  Retirement 
Act  Annuities 

agency:  Railroad  Retirement  Board. 
action:  Final  rule. 

SUMIMARY:  The  Railroad  Retirement 
Board  hereby  adopts  new  Part  227  of  its 
regulations,  which  explains  how  to 
compute  a  supplemental  annuity  as 
provided  under  section  2(b)(l]  of  the 
Railroad  Retirement  Act  of  1974. 

EFFECTIVE  DATE:  March  22,  1985. 

ADDRESS:  Secretary  to  the  Board. 
Railroad  Retirement  Board.  844  Rush 
Street.  Chicago,  Illinois  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  A.  Bartholow,  Deputy  General 
Counsel.  Railroad  Retirement  Board,  844 
Rush  Street,  Chicago,  Illinois  60611  (312) 
751^935  (FTS  751-4935). 

SUPPLEMENTARY  INFORMATION:  The 

Board  hereby  adds  new  Part  227, 
Computing  Supplemental  Annuities. 

This  change  in  the  Board's  regulations 
was  published  in  the  Federal  Register  as 
a  proposed  rule  on  September  7.  1983, 
and  public  comments  were  requested  for 
a  60-day  period.  48  FR  40390.  The  Board 
received  no  comments  from  the  public 
on  the  proposed  rule.  The  Board  also 
published  in  the  September  7,  1983 
Federal  Register  a  proposed  new  Part 
225,  Computation  of  Annuity:  however, 
that  proposed  rule  requires  revision  to 
conform  to  current  law. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
Regulatorj'  Impact  Analysis  is  required. 
In  addition,  this  part  does  not  impose 
any  requirement  for  the  collection  of 
information  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1980. 

List  of  Subjects  in  20  CFR  Part  227 

Retirement  Railroad  retirement. 
Railroad  employees,  Pensions, 
F.mployee  benefit  plans.  Annuities. 

Title  20  CFR  Chapter  II  is  amended  by 
adding  a  new  Part  227,  reading  as 
follows: 


PART  227— COMPUTING 
SUPPLEMENTAL  ANNUITIES 

227.1  Introduction. 

227.2  Initial  supplemental  annuity  rate. 

227.3  Reduction  for  railroad  retirement 
family  maximum. 

227.4  Reduction  for  employer  pension. 

227.5  Employer  lax  credits. 

Authority;  45  U.S.C.  231b  and  45  II  SC 
?_llf. 

§  227.1     Introduction. 

This  part  explains  how  to  compute  a 
supplemental  annuity.  A  supplemental 
annuity  is  payable  to  an  employee  who 
meets  the  requirements  in  §  216.12  of 
*his  chapter 

§  227.2    Initial  supplemental  annuity  rate. 

The  supplemental  annuity  rate,  before 
reduction  for  the  railroad  retirement 
family  maximum  or  any  private  pension. 
IS  $23  for  an  employee's  first  25  years  of 
service  plus  S4  for  each  added  year  of 
service  up  to  30  years.  The  highest 
supplemental  annuity  rate  is  S43  for  an 
employee  with  30  or  more  years  of 
service. 

§  227.3     Reduction  for  railroad  retirement 
family  maximum. 

If  the  railroad  retirement  family 
maximum  applies,  and  the  reduction 
amount  is  higher  than  the  spouse  tier  II 
rate,  as  shown  in  Part  225  of  this 
chapter,  the  initial  supplemental  annuity 
rate  from  §  227.2  is  reduced  by  the 
smaller  of — 

(a)  The  difference  between  the  total 
railroad  retirement  maximum  reduction 
amount  and  the  reduction  in  the  spouse 
annuity;  or 

(b)  The  total  supplemental  annuity 
rate  from  §  227.2. 

§  227.4    Reduction  for  employer  pension. 

(a]  General.  The  supplemental  annuity 
for  each  month  is  reduced  by  the 
amount  of  any  private  pension  the 
employee  is  receiving  for  that  month 
based  on  the  contributions  of  a  railroad 
employer.  This  reduction  is  applied  to 
the  supplemental  annuity  amount  after 
any  reduction  for  railroad  retirement 
family  maximum.  Private  pension  is 
explained  in  |  216.14  of  this  chapter. 

(b)  Private  pension  reduced  for 
supplemental  annuity.  If  the  employer 
reduces  the  private  pension  for  the 
employee's  entitlement  to  the 
supplemental  annuity,  the  reduced 
pension  amount  is  subtracted  from  the 
supplemental  annuity.  However,  the 
reduction  in  the  supplemental  annuity 
can  be  no  greater  than  the  difference 
between  the  supplemental  annuity 
dmount,  after  any  reduction  for  railroad 
ri'tirement  family  maximum,  and  the   ' 


amount  the  private  pension  is  reduced 
for  the  supplemental  annuity.  This 
guarantees  that  the  sum  of  the  reduced 
supplemental  annuity  and  the  reduced 
employer  pension  is  not  less  than  the 
amount  of  the  full  employer  pension. 

Example:  The  full  employer  pension  is  $80. 
This  is  reduced  by  $35  because  of  the 
employee's  entitlement  to  a  supplemental 
armuity.  The  initial  supplemental  annuity  rate 
is  $43.  1 


Full  enploye*  peosKjn  „ „ „.. S80 

'deduction  Icy  supplemental  annuny „ -35 


FieAiced  pension  ifnount.. 
Scippienientai  annuity 
^educed  pension  a/nount.. 


G-jarantae  anKXjnt 

Soppiementai  annuity 
ReOuction  in  pnvaie  pei 


45 

43 

-45 


t 


43 
-35 


Supplemental  annuity 
fleOuction  m  pnvat©  pen3i^„_. 

Reduced  suptnementai  annuity  . 


8 
43 
-8 


35 


The  reduced  supplemental  annuity  amount 
IS  $35.  This  amount  plus  the  reduced 
employer  pension  of  S45  equals  $80.  the  full 
amount  of  the  employer  pension. 

(c)  Part  of  private  pension  based  on 
employee  contributions.  If  the  employer 
pension  is  based  on  both  employer  and 
employee  contributions,  a  special 
formula  is  used  to  determine  the  amount 
to  be  subtracted  from  the  supplemental 
annuity.  The  Board  first  computes  the 
pension  amount  (he  employee's 
contributions  could  have  purchased 
from  a  private  insurance  company.  That 
amount  is  subtracted  from  the  total 
employer  pension.  The  result  i*  the 
pension  amount  used  to  reduce  the 
supplemental  annuity. 

§  227.5    Employer  tax  credits. 

Employers  are  entitled  to  tax  credits  if 
they  pay  non-negotiated  pensions  to 
former  employees  whose  supplemental 
annuities  are  reduced  because  of  the 
pensions.  Non-negotiafed  pensions  are 
paid  under  pension  plans  that  are  not 
established  by  collective  bargaining 
agreements.  The  tax  credits  for  each 
month  equal  the  sum  of  the  reductions 
for  employer  pensions  in  the 
supplemental  annuities  of  all  former 
employees  for  that  month.  The  Board 
sends  a  report  of  total  tax  credits  to 
each  employer  after  the  end  of  each 
calendar  quarter.  The  credits  are 
applied  to  the  man-hour  supplemental 
annuity  tax  the  employer  pays  the 
Internal  Revenue  Service  under  section 
3221  of  tlae  Railroad  Retirement  Tax  Act. 

Dated:  March  12, 1965. 


By  Authority  of  the  Board. 
Beatrice  Ezerski. 

Secretary  to  the  Board. 

(FR  Doc.  85-6811  Filed  3-21-85:  8:45  am] 

BILLIMO  CODE  7K»-«1-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56  and  57 

Metal  and  Nonmetal  Fire  Prevention 
and  Control  Standards;  Public 
Meetings 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  will  hold  two 
public  meetings  to  answer  questions 
about  the  Agency's  new  fire  prevention 
and  control  safety  standards  which 
become  effective  on  April  15,  1985. 

DATES:  The  public  meetings  will  be  held 
on  April  9, 1985  in  Denver,  Colorado  and 
April  12,  1985  in  Pittsburgh, 
Pennsylvania.  Each  meeting  will  begin 
at  9:00  a.m. 

ADDRESSES:  The  public  meetings  will  be 
held  at  the  following  locations: 

1.  April  9.  1985— U.S.  Post  Office: 
Main  Office  Building.  Room  467;  1823 
Stout  Street;  Denver,  Colorado  80202, 

2.  April  12, 1985— U.S.  Bureau  of 
Mines  Auditorium;  4800  Forbes  Avenue; 
Pittsburgh,  Pennsylvania  15213. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Delimba.  Chief,  Division  of 
Safety,  Metal  and  Nonmetal  Mine  Safety 
and  Health.  (MSHA),  phone  (703)  235- 
8647. 

SUPPLEMENTARY  INFORMATION:  On 

January  29.  1985,  MSHA  published  a 
final  rule  in  the  Federal  Register  (50  FR 
4022)  revising  its  safety  standards  for 
fire  prevention  and  control  at  metal  and 
nonmetal  mines.  These  standards  will 
take  effect  on  April  15. 1985,  The  final 
rule  changed  several  provisions  in  the 
existing  standards  to  accommodate 
advances  in  mining  technology.  In 
addition,  alternative  methods  of 
compliance  were  provided  for  many 
standards.  In  response  to  requests  from 
the  mining  community,  MSHA  has 
scheduled  two  public  meetings  to 
provide  individuals  with  an  opportunity 
to  informally  discuss  the  revised 
standards  with  representatives  of  the 
Agency.  Each  meeting  is  scheduled  to 
begin  at  9:00  a.m.,  local  time. 
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Dnted;  March  18.  1985. 
David  A.  Zegeer. 

Assistant  Secretary  for  Mine  Safety  and 

Health. 

|FR  Doc  85-6881  Filed  3-21-85:  8:45  am] 
BILUNG  COOC  4S10-43-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  Internatlonai  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  CcUisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  th.it 
the  Secretary  of  the  Navy  has 
determined  that  USS  CALIFORNIA 
(CGN  36)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with  72 
COLREGS  without  interfering  with  its 


special  function  as  a  naval  cruiser  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

effective  date:  February  15.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Richard  J.  McCarthy.  JAGC, 
U.S.  Navy  Admiralty  Counsel,  Office  of 
the  Judge  Advocate  General  Navy 
Department.  2CX)  Stovall  Street, 
Alexandria.  VA  22332-2400  Telephone 
number:  (202)  325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C.  1605 
and  Executive  Order  11964,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretary  of  the  Navy 
has  certified  that  USS  CAUFORNIA 
(CGN  36)  is  a  vessel  of  the  Na\7  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with  72 
COLREGS:  Annex  I,  section  3(a). 
pertaining  to  the  location  of  the  forwaid 
masthead  light  in  the  forward  quarter  of 
the  ship,  and  Annex  I,  section  3(a), 
pertaining  to  the  horizontal  distance 
between  the  forward  and  aft  masthead 
lights.  Full  compliance  with  the  above- 
mentioned  72  COLREGS  provisions 
would  interfere  with  the  special 


functions  and  purposes  of  the  ship.  The 
Secretary  of  the  Navy  has  also  certified 
that  the  above-mentioned  lights  are 
located  in  closest  possible  compliance 
w  ith  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701.  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrarj-  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  v^ill  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water). 
\'essels. 

PART  706— [AMENDED] 


Accordingly.  32  CFR  Part 
iimended  as  follows: 


'06  is 


« 706.2    [Amended] 

Table  Five  of  §  706.2  is  amended  by 
adding  the  following  naval  ship  to  the 
list  of  vessels  therein  to  indicate  the 
certifications  issued  by  the  Secretary  of 
the  Navy: 


Vessel 

Numb«r 

Forwa.'d 

not  requited. 

heigtn  »bcr/« 

hull   Knnei  1. 

»«c  2|a)(i).  1»). 

(c|.  id) 

Aft  masthead 
ught  less  man 

*  6  melen 

atx>v«  lor»ar<i 

nastheaa  lighi 

Ann&t  i.  sec- 

2(aHn) 

'"^'^'             ioM,™T^Se                                  Ane- -nastheafl 
MasthMd  bah»          »ep»aboo  o<          TlLT^n               f  c»wafd              hghi  roi  less 
r^l^^S^      maso.eafl  lK)ha           JLT^°         -nastheed  iKjm       thanHsh*.         P»c»nt,ge 

oSiH    '^^^^  ^i^  --tr^^i^    *'^?^'     ^^ 

2ia,ul                        aV)                                                   '3Ma| 

USS  CALIFORNIA 

CON  36 

\ ■ 

Authority:  Executive  Order  11964;  33  U.S.C. 
1605. 

Dated:  February  15.  1985. 
lames  F.  Goodrich, 
.■\ct:ng  Secretary  of  the  .Xavy. 
\¥R  Doc.  85-6727  Filed  3-21-85;  8:45  am] 
BILLING  CODE  MIO-AE-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  160 

I CGD  84-039] 

Radioactive  Materials 

Correction 

In  FR  Doc.  85-5176  beginning  on  page 
8612  in  the  issue  of  Monday.  March  4, 
1985.  make  the  following  corrections: 


§  160.203    [Corrected] 

On  page  8614.  first  column,  in 
amendatory  instruction  number  4. 
"§  126.203"  should  read  "§  160.203"  also 
in  the  section  heading.    §  126.203" 
should  read  "§  160.203". 


BILUNG  CODE  1S0fr-01-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

IA-5-FRL-2802-4) 

Designations  of  Areas  for  Air  Quality 
Planning  Process;  Attainment  Status 
Designations;  Indiana 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rulemaking. 


summary:  L'SEPA  approves  the  State  of 
Indiana's  request  to  change  the  Total 
Suspended  Particulates  (TSP) 
designation  for  a  portion  of  Clark 
County  (Jeffersonville  Township)  from 
primary  nonattainment  to  secondar>' 
nonattainment.  The  rest  of  the  county 
will  remain  attainment.  Additionally. 
L'SEPA  approves  the  State's  request  to 
change  the  TSP  designation  for  a  portion 
of  Dubois  County  (Bainbridge 
Township)  from  primary  nonattainment 
!o  secondary  nonattainment.  The  rest  of 
the  county  will  remain  attainment. 
These  revisions  are  based  on  requests 
from  the  State  of  Indiana  to  redesignate 
these  areas  and  on  the  supporting  data 
the  State  submitted,  which  includes 
evidence  of  implemented  control 
measures, 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  April  22.  1985 
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ADOAESSCS:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
availaLie  at  the  following  addresses; 
U.S  Fnvironmental  Protection  Agency. 
K»!^ion  V.  Air  and  Radidtion  Branch 
(SAR-26),  230  S.  Dearborn  Street. 
Chicago.  Illinois  60604 
Indiana  Air  Pollution  Control  Division, 
Indiana  State  Board  of  Health,  1330 
West  Michigan  Street.  Indianapolis, 
in  til  ana  46206. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Anne  E.  Tenner.  (312)  886-6036 

SUPPLEMENTARY  INFORMATION:  Under 
Sec  tion  107(d)  of  the  Act.  the 
Administrator  of  USEPA  has 
promulgated  the  National  Ambient  Air 
Q'.i<.lity  Standards  (N,\AQS)  attainment 
status  for  each  area  of  Indiana.  See  40 
CFK  81.315.  These  area  designations 
may  be  revised  whenever  the  data 
w.irrant. 

The  current  designations  for  TSP  in 
Clark  and  Dubois  Counties.  Indiana,  are 
codified  at  40  CFR  Part  81.315  (1984)  as; 
Clark — Primary  Nonattainment: 
Jeffersonville  Township 

,'\ttainment:  Remainder  of  the  County 
Dubois — Primary  Nonattainment: 
n.iinbridge  Township 
\ttainment;  Remainder  of  the  County. 

On  April  14.  1983.  the  State  of  Indiana 
.(quested  USEPA  to  revise  the  TSP 
designations  of  Clark  and  Dubois 
CJountics  Additional  technical 
i"fnrmation  was  submitted  on  July  27. 
1983  On  September  2.  1983.  USEPA 
notified  the  State  of  Indiana  that  it  had 
not  sufficiently  supported  its 
redesignation  requests  and,  therefore, 
they  wtre  not  approvable.  On  February 
16.  1984.  the  State  submitted  revised 
redesignation  requests  and  additional 
technical  support.  Additional  technical 
support  was  submitted  to  USEP.A  on 
Apr:!  13,  1984.  and  May  16.  1984 

Further  discussion  of  each  county  is 
described  below; 

Clark  County — (Jeffersonville 
Township) 

Indiana  requested  that  jeffersonville 
Township  be  redesignated  from  primary 
nonattainment  to  secondary 
nonattainment.  To  support  the 
redesignation  request,  the  State 
submitted  ambient  air  quality  data 
collected  at  three  monitors  in  Clark 
County.  Indiana,  during  the  period  1982- 
19H3  and  a  dispersion  modeling  aniilysis. 
No  violations  of  the  primary  TSP 
NAAQS  were  measured  during  this 
period  One  site,  however,  recorded 
\  iolations  of  the  secondary  24hoiir  TSP 
NAAQS  in  1983.  These  consisted  of  four 
exceedances  of  the  standard.  Therefore 
the  monitored  data  indicated  attainment 


of  the  primari  TSP  NAAQS.  but 
nonattainment  of  the  secondary  TSP 
NAAQS.  The  dispersion  modeling 
submitted  by  the  State  also  indicated 
attainment  of  the  primary  TSP  NAAQS, 
but  nonattainment  of  the  secondary  TSP 
NAAQS  in  )effersonville  Township.  The 
technical  data  are  discussed  in  more 
detail  in  the  technical  support  document 
which  is  available  at  USEPA's  Region  V 
office. 

On  September  24.  1984  (49  FR  37431), 
USEPA  proposed  to  approve  the  State  of 
Indiana's  request.  A  detailed  discussion 
of  USEPA  s  action  car  be  found  in  the 
notice  of  proposed  rulemaking  and  the 
technical  support  document  which  is 
available  at  USEPAs  Region  V  office. 

There  were  no  public  comments 
received  by  the  Agency  on  this  proposal. 
Based  on  available  technical  support 
from  the  State,  USEPA  approves  the 
redesignation  of  jeffersonville  Township 
in  Clark  County  from  primary  to 
secondary  nonattainment  for  TSP.  The 
remainder  of  the  County  will  remain 
designated  attainment. 

Dubois  County — (Baiobridge  Township) 

To  support  the  redesignation  request, 
the  State  submitted  ambient  air  quality 
data  collected  at  the  one  monitor  in 
Dubois  County  and  a  dispersion 
modeling  analysis.  During  the  period 
1982-1983.  there  were  no  violations  of 
the  primary  TSP  NAAQS.  In  1983. 
however,  there  was  one  violation  (two 
exceedances)  of  the  secondary  24-hour 
TSP  NAAQS  recorded  at  the  one 
monitor. 

The  State  requested  USEPA  to 
discount  one  of  the  two  secondary 
exceedances  (March  1.  1983)  and, 
thereby,  remove  the  violation.  USEPA 
reviewed  the  State's  request  and 
determined  that  there  was  no  basis  for 
ignoring  this  datum  for  redesignation 
purposes.  As  a  result,  USEPA  considers 
both  of  the  1983  exceedances  to  be  a 
valid,  and  the  secondary  24-hour  TSP 
NAAQS  has  not  been  met  in  Bainbridge 
Township. 

As  a  result  of  this  recent  monitored 
violation,  on  September  24.  1984  (40  FR 
37431),  USEPA  proposed  to  disapprove 
the  State's  request  to  change  the  TSP 


designation  for  a  portion  of  Dubois 
County  (Bainbridge  Township)  from 
primary  nonattainment  to  attainment. 
However.  USEPA  also  proposed  that,  if 
the  State  requested  thai  USEPA 
redesignate  the  area  to  secondary 
nonattainment,  USEPA  would  do  so.  A 
detailed  discussion  on  USEPA's  action 
can  be  found  in  the  notice  of  proposed 
rulemaking  and  technical  support 
document  which  is  available  at  USEPA's 
Region  V  office. 

In  response  to  this  action,  only  the 
State  commented.  On  September  11, 
1984,  it  formally  requested  that  Dubois 
County  (Bainbridge  Township)  be 
designated  as  secondary  nonattainment 
for  TSP.  As  a  result,  USEPA  approves 
the  redesignation  of  Dubois  County 
(Bainbridge  Township)  to  secondary 
nonattainment  for  TSP. 

The  Office  of  Management  and  Budget 
has  exempted  redesignations  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  81 

Air  pollution  control,  .National  parks. 
Wilderness  areas. 

(Sec.  107(d)  of  the  Act,  as  amended  (42  U.S.C. 
7407)) 

Dated;  March  15. 1985, 
Lee  M.  Thnmas. 

Administrator. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Part  81  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

1.  Section  §  81.315  is  amended  by" 
revising  the  Clark  and  Dubois  County 
designations  in  the  Indiana  Table  for 
Total  Suspended  Particulates  (TSP)  as 
follows: 


§  81.315    Indiana. 


Indiana— TSP 


Oesignaiet 


OsrtJ  County 

J«n«rsonwiUe  Township 

Remainder  oi  Cla^k  County... 

DuDois  County 

Bainbndge  Tovwisnip    

Remamder  o<  tXjtxxs  County 


Does  not  m«di 

pnmary 

standards 


Does  not  meet 
secondary 
standards 


Belief 
Cannot  be  ttiar 

classified  aalionai 

standards 


.  X 


(FR  Doc  H.V-67-2  Filed  S-21-85;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Pubflc  Land  Order  6593 

IC-88401 

Colorado;  Public  Land  Order  6141, 
Correction:  Powersite  Restoration  No. 
678;  Partial  and  Total  Revocation  of 
Powersites  Reserve  Nos.  27,  50,  254. 
and  495;  Release  of  Section  24 
Restriction  on  Certain  Patented  Lands 

AGENCY:  Bureau  of  Lnnd  M.in.igf'rnf  nt, 

Intpnor. 

action:  Public  Land  Order. 

summary:  This  order  will  correct  Public 
l..ind  Order  No.  6141.  as  amended,  by 
cnrrecting  the  Powersite  Restoration 
iN'uniber  in  743.  including  Powersite 
Reserve  No.  43  in  the  heading,  and 
identifying  the  orders  affected  and  the 
actions  taken  which  were  inadvertently 
omitted  from  paragraphs  two  and  three 
EFFECTIVE  DATE:  March  22    1^8,') 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  D,  Tdte.  BLM  Coloiado  Slate 
Office.  2020  Arapahoe  Strfjet,  Denver. 
Colorado  80203.  303-294-7626. 
SUPPLEMENTARY  INFORMATION:  By  virtue 
uf  thi  dwthonty  vested  in  ihf-  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  .Management 
Act  of  1976.  90  Stat.  2751:  43  L!  S.C.  1714, 
it  is  ordered  as  follows: 

Public  Land  Order  No.  6141  of 
February  5.  1982.  47  FR  68.14.  6^55 
(February  17,  19821.  as  corrected  by 
Public  Land  Order  .No  6296  of  July  15. 
1982.  47  FR  31692  (July  22.  19B2).  is 
hereby  corrected  as  f(<lIows: 

The  heading  is  corrected  to  read  as 
follows:  "Powersite  Restoration  No.  743; 
Partial  and  Total  Revocation  of 
Powersite  Reserve  Nos.  27.  43.  50.  254. 
and  495." 

The  first  sentence  in  paragraph  No.  2 
is  corrected  to  read  as  follows:  The 
Fxecutive  Order  of  July  2.  1910.  creating 
Power  Site  Reserve  .Nos.  27.  43.  and  50. 
is  hereby  revoked  insofar  as  it  affects 
the  following  described  national  forest 
system  lands:" 

The  first  two  sentences  in  paragraph 
No.  3  are  corrected  to  read  as  follows: 


"The  Executive  Order  of  July  2.  1910. 
creating  Power  Site  Reserve  .Nos.  27.  43. 
and  50.  and  Executive  Order  of  March 
22.  1912.  are  hereby  revoked  insofar  as 
fhe\'  affect  the  following  described  lands 
vvDich  have  been  patented  subject  to 
Section  24  of  the  Federal  Power  Act  of 
June  10.  1920,  16  US  C  818.  ' 

Dated:  March  13. 1985. 
Koberl  \.  Broadbent, 

ii.s.sfo.T^  Secretary  of  the  Interior. 
[FR  Doc.  8.5-G807  Filed  3-21-BS;  8:45  anj| 
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43  CFR  Public  Land  Order  6594 

lORE-0166751 

Oregon;  Public  Land  Order  No.  3923, 
Correction  Revocation  of  Powersite 
Reserve  No.  591.  as  Amended 

AGENCY:  Bureau  of  Land  Management, 

Ir^terior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  will  correct  the 

error  ,n  the  heading  of  Public  Land 
Order  No.  3923  of  February  2.  1966. 

EFFECTIVE  DATE:  .\p:-':  20    IQR.S 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  V'aughan.  BLM  Oregon  State 
Office.  P.O.  Box  2965.  Portland,  Oregon 
9-208.  (Telephone  503-231-6905). 

SUPPLEMENTARY  INFORMATION:  By  virtue 

of  the  author;:y  vested  m  the  Secretary 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Staf.  2751:  43  U.S.C.  1714, 
it  is  ordered  as  follows: 

The  heading  in  Public  Land  Order  No 
3923  of  February  2.  1966.  in  FR  Doc  66- 
1369,  published  on  pages  254"  and  254H 
in  the  issue  of  February  9. 1966,  is 
hereby  corrected  as  follows: 

In  the  heading,  on  page  2547.  which 
reads    Revocation  of   is  corrected  to 
read  "Restoration  oL" 
Robert  N.  Broadbent. 
AssislanI  Secrftnry  of  the  Interior. 
March  14.  1985. 
|FR  Uh   as-bajs  Filed  3-21-85:  8:45  am| 

BILLING  COOC  4310-S4-M 


43  CFR  Public  Land  Order  6595 

(1-010828.  1-15301] 

Modification  of  Stock  Driveway 
Withdrawals  as  Amended;  Idaho 

agency:  Bureau  of  Land  Management, 
l^^terior 

ACTION:  Public  Lund  Order. 

SUMMARY:  This  order  estdh;shes  20-\e,ir 
terrrss  for  three  orders  that  withdrew 
approximately  22.132  acres  of  public 
land  for  a  stock  driveway  purposes  The 
lands  will  remain  closed  to  surface 
entry,  but  open  to  mining  and  mineral 
leasing. 

EFFECTIVE  DATE;  March  22  1985 

FOR  FURTHER  INFORMATION  CONTACT: 

N.c  k  Kieng  BLM.  Idaho  State  Office, 
.riW)  .•\mer;cana  Terrace.  Boise,  Idaho 

ai'06,  20R-3^4-^'•36, 

SUPPLEMENTARY  INFORMATION:  By  virtue 

of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  90  Stat"  2-51    43  L'  S.C.  l--!4. 
it  is  ordered  as  follows 

1   Public  Land  Order  No  2634  dated 
March  20.  1962,  a  Secretanai  Order 
dated  August  17. 1921.  and  a  Bureau  of 
Land  Management  Order  dated  August 
18   1955.  as  amended,  are  hereby 
modified  to  expire  20  years  from  the 
effective  date  of  this  order  unless  as  a 
result  of  a  review  conducted  before  the 
expiration  date  pursuant  to  Section 
204(f]  of  the  Federal  Land  Policy  and 
.Management  Act  of  1976.  43  US  C, 
1-14(0.  the  Secretary  determines  that 
the  withdrawal  shall  be  extended  T.he 
lands  aggregate  22.132  acres  m  Cassia, 
and  Twin  Falls  Counties. 

Urtiid   M.irch  14,  1985, 
Ruber!  N.  Broadbent 

.■\ssislant  S* ;  rrfan.  of  the  Interior. 

fFR  Doc.  85-6806  Filed  3-21 -ft',  ft  45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

ICC  Docket  No.  83-1096) 

Selection  From  Among  Mutually 
Exclusive  Competing  Applications 
Using  Random  Selection  or  Lotteries 
Instead  of  Comparative  Hearings; 
Correction 

agency:  Federal  Communications 
Commission. 

action:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  a 
Report  and  Order  that  appeared  at  page 
23628  in  the  Federal  Register  on  June  7. 
1984.  49  FR  23628,  concerning  the 
Selection  From  Among  Mutually 
Exclusive  Competing  Applications  Using 
Random  Selection  or  Lotteries  Instead  of 
Comparative  Hearings. 
FOB  FURTHER  INFORMATION  CONTACT: 
Larr>'  Krevor,  Mobile  Services  Division, 
(202)  632-6450. 

Erratum 

In  the  .Mdtler  of  Amendment  of  the 
Comoiiasion  Rules  to  Allow  the  Selection 
from  Among  Mutudliy  Fxclusive  Competing 
Applications  Using  Random  Selpction  or 
L,otteries  InsteijJ  of  Comp  irative  Hcdrings. 
(CC  Docket  No.  83-1096). 

Released;  March  13.  19^5. 

1.  Section  22.902  of  Report  and  Order. 
CC  Docket  No.  83-1096.  FCC  84-150, 
released  May  24,  1984  (49  FR  23628  (June 
7, 1984)]  should  be  corrected  as  set  forth 
below: 

$22,902    i  Corrected  I 

In  FR  Doc.  84-15404.  §  22.902(b)  [47 
CFR  22.902).  should  read  as  follows: 
•  •  •         *  • 

(b)  For  cellular  systems  the 
assignment  of  frequencies  will  be 
divided  into  two  blocks.  Assignments 
will  be  made  from  the  frequencies  listed 
for  Cellular  Systems  A  and  B.  Common 
carriers  not  also  engaged  in  the  business 
of  affording  public  landline  message 
telephone  service  will  be  assigned 
frequencies  from  Cellular  System  A,  and 
common  carriers  also  engaged  directly 
or  indirectly  in  the  business  of  affording 
public  landline  message  telephone 
service  will  be  assigned  frequencies 
from  Cellular  System  B  in  those  general 
areas  in  which  they  provide  such 
landline  service:  except  that,  in  the  final 
cellular  application  phase  for  any 
initially  unapplied  for  or  unlicensed 
area,  either  within  or  without  a 
Metropolitan  Statistical  Area  (MSA)  or 
New  England  County  Metropolitan  Area 
(NECMA),  a  cellular  applicant  may 
apply  for  either  frequency  block  and  the 


applicant  shall  indicate  in  its  application 
which  it  prefers  to  be  assigned. 

(1)  Cellular  System  A:333  frequency 
pairs  with  30  kHz  channel  spacing.  The 
first  mobile  frequency  will  be  825.030 
MHz,  followed  by  825.060  MHz  and 
proceed  to  834.990  MHz.  Base  station 
frequencies  will  begin  with  870.030  MHz, 
followed  by  870.060  MHz  and  proceed  to 
879.990  MHz. 

(2)  Second  Cellular  System  B:333 
frequency  pairs  with  30  kHz  channel 
spacing.  The  first  mobile  frequency  will 
be  835.020  MHz  followed  by  835.050 
MHz  and  proceed  to  844.980  MHz.  Base 
station  frequencies  will  begin  with 
880.020  MHz  followed  b}'  880050 MHz 
and  proceed  to  889.980  MHz. 


Fedoral  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

[FR  Dor.  8.>-6579  Filed  3-21-85:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Higliway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  81-19,  Notice  No.  21 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Devices  and 
Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Termination  of  rulemaking. 


SUMMARY:  This  notice  announces 
termination  of  rulemaking  with  respect 
to  amending  the  Federal  motor  vehicle 
lighting  standard  to  reduce  the  minimum 
effective  projected  luminous  lens  area 
from  12  square  inches  to  8  square  inches 
on  those  multiple  compartment  stop 
lamps  and  turn  signal  lamps  which  are 
mounted  on  vehicles  whose  overall 
width  is  80  inches  or  more.  A  proposed 
amendment  of  Motor  Vehicle  Safety 
Standard  No.  108  was  published  on 
October  22,  1981  (46  FR  51793). 
Comments  to  the  docket  and  research 
published  since  the  proposal  indicate 
that  the  present  requirement  should  be 
retained. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Cavey,  Office  of  Rulemaking, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
S.W..  Washington,  D.C.  20590,  (202)  426- 
1253). 

SUPPLEMENTARY  INFORMATION:  In 

implementation  of  a  grant  of  a  petition 
for  rulemaking  submitted  by  Truck  Lite 


Company,  on  October  22, 1981  the 
agency  published  a  notice  of  proposed 
rulemaking  to  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  108  in  a 
manner  wh4ch  would  reduce  the 
minimum  effective  projected  luminous 
lens  area  from  12  square  inches  to  8 
square  inches,  on  multiple  compartment 
stop  lamps  and  turn  signal  lamps  which 
are  mounted  on  vehicles  whose  overall 
width  in  80  inches  or  more. 

Specifically,  Standard  No.  108 
specifies,  for  vehicles  whose  overall 
width  is  less  than  80  inches,  that  if 
multiple  compartment  lamps  are  used  to 
meet  photometric  requirements  for  stop 
and  turn  signal  lamps  the  effective 
projected  luminous  lens  area  for  each 
compartment  or  lamp  shall  be  at  least 
3'/2  square  inches  provided  the 
combined  area  is  at  least  8  square 
inches.  However,  if  a  lamp  with  multiple 
compartments  less  than  22  inches  apart 
is  mounted  on  a  vehicle  which  is  80 
inches  or  more  in  overall  width,  the 
lamp  must  have  an  effective  luminous 
lens  area  of  at  least  12  square  inches  for 
each  compartment.  The  maximum  and 
minimum  photometric  requirements  for 
the  two  sizes  of  lamps  are  identical  so 
that  there  appeared  to  be  no  reduction 
in  safety.  Truck  Lite  argued  that  there 
would  be  cost  savings  in  the  nature  of 
5%. 

The  notice  elicited  responses  from 
four  vehicle  manufacturers  (Ford  Motor 
Co..  Chrysler  Corporation,  General 
Motors  Corporation,  and  Volkswagen  of 
America,  Inc.),  five  equipment  suppliers 
(Truck  Lite,  R.E.  Dietz  Co..  Dominion 
Auto,  Grote  Manufacturing  Co.,  and 
Abex  Corp.),  and  one  trade  organization 
(Truck  Safety  Equipment  Institute).  The 
vehicle  manufacturers  generally 
supported  the  proposal,  though 
suggesting  that  the  agency  delay  final 
action  until  its  study  of  truck 
conspicuity  was  completed.  Except  for 
Truck  Lite,  the  lamp  manufacturers 
opposed  the  proposal.  In  the  opinion  of 
the  opponents,  the  different 
configurations  between  vehicles  over 
and  under  80  inches  in  overall  width 
support  different  lighting  systems.  The 
larger  vehicles  need  the  additional 
lamps  (clearance  and  identification)  and 
the  larger  size  lamps  that  the  Standard 
currently  requires  them  to  have.  They 
argued  that  because  of  the  reduced  size 
of  the  lamps,  there  would  be  a  greater 
likelihood  of  increased  accidents  due  to 
decreased  conspicuity.  Further,  they 
questioned  the  claimed  cost  savings, 
saying  that  extensive  retooling  would  be 
required  to  take  advantage  of  the  new 
requirement. 

Since  the  issuance  of  the  Notice, 
several  studies  have  appeared  which 
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support  maintenance  of  the  current 
(iistinction  in  lamp  sizes.  These  reports 
;nciude  "Evaluation  of  Brake  Lamp 
Photometries"  by  the  Office  of  Vehicie 
Research,  NUTSA  (1983).  "Improved 
Commercial  Vehicle  Consp!cu!t\  and 
Signaling  Systems"  by  Vector 
F-:nterprises  (1982),  and  "Effects  of  Area 
ind  Intensity  on  the  Performance  of  Red 
Signal  Lamps"  by  the  SAE  Lighting 
Committee  (1981).  These  reports  are 
available  in  the  docket  for  perusal  by 
interested  persons.  The  Vector  study 
showed  that  the  minimum  lens  area  of 
stop  lamps  for  large  vehicles  should  nii; 
be  less  thiin  the  current  12  square 
inches.  The  tuo  other  studies  showed 
that  the  attention-getting  quality  of  red 
rear  lamps  is  dependent  on  both  U:ns 
areri  and  intensity 

Based  on  the  above  discussion,  the 
agency  has  concluded  not  to  adopt  an 
amendment  of  the  nature  proposed  m 
1981,  and  announces  that  rulemaking  on 
this  subject  has  been  concluded 

List  of  Subjects  in  49  CFR  Pari  571 

Motor  vehicle  safety 

(Sees.  103,  119,  Pub.  L  89-5bj,  80  but.  718  (15 
U.S.C.  1392,  1407):  delegation  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 

Issued  on  Mnrch  18.  1985. 
Barrv  Felrice, 

.  {ssociate  Administrator  for  Rulemaking. 
[FR  Doc.  85-6838  Filed  3-21-85;  8:45  amj 
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Vol.  50.  No.  56 

Friday.  March  22.  1985 


Thrs   section   of   the   FEDERAL   REGISTER 
contains   notices   to   the   public   of   the 
proposed   issuance   of   rules  and 
regulatwns.    The   purpose  of   these   notices 
IS   to  give   interested   persons   an 
opportunity   to   participate   in   the   rule 
making  poor  to     the  adoption  of  the  final 
ailes. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  400 
[Docket  No.  1673S] 

General  Administrative  Regulations; 
Individual  Yield  Coverage  Plan  (lYCP) 
Insurance 

agency:  Federdl  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Individual  Yield 
Coverage  Plan  Insurance  Regulations  (7 
CFR  Part  400,  Subpart  B),  effective  for 
the  1985  and  succeeding  crop  years.  The 
intended  effect  of  this  rule  is  to  comply 
with  the  provisions  of  Departmental 
Regulation  1512-1  with  regard  to  review 
of  regulations  issued  by  FCIC  for  need, 
currency,  clarity,  and  effectiveness.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended. 
DATE:  Comment  date;  Written 
comments,  data,  and  opinions  on  this 
proposed  rule  must  be  submitted  not 
later  than  May  21,  1985.  to  be  sure  of 
consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096 — 
South  Building,  U.S.  Department  of 
Agriculture.  Washington.  DC.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Room  4096  South 
Agriculture  Building,  Washington,  D.C. 
20250,  telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USD.A 
procedures  established  by  Departmental 
Regulation  No.  1512-1  (December  15. 
1983).  This  action  constitutes  a  review 
as  to  the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 


those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
October  1.  1989. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  (February  17, 1981). 
because  it  will  not  result  in:  (a)  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  (b)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  a  geographical  region; 
or  (c)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets:  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  proposed  changes  in  the 
lYCP  Regulations  are  as  follows: 

1.  Section  400.15  has  been  changed  to 
reflect  the  crops  covered  under  the 
Individual  Yield  Coverage  Plan  (lYCP) 
for  the  1985  and  succeeding  crop  years 
(Barley,  Dry  Beans,  Flax,  Malting  Barley, 
Oats.  Rye,  Soybeans,  Sunflowers,  and 
Wheat):  deleting  Corn,  Grain  Sorghum, 
Cotton,  and  Rice  which  are  covered 
under  the  provisions  of  the  Actual 
Production  History  (APH)  program  for 
the  1985  and  succeeding  crop  years. 

2.  Section  400.16(a)  has  been  deleted 
and  a  new  section  (a)  added  which 
clarifies  the  meaning  of  production 
which  is  unharvesteds 


< 


3.  Section  400.16(d)  has  been 
redesignated  as  subsection  (e)  and  a 
new  section  (d)  has  been  added  to 
reflect  an  average  yield  for  the  producer 
under  the  provisions  of  lYCP. 

4.  Section  400.16(e)  has  been 
redesignated  as  subsection  (h). 

5.  Section  400.16(f]  has  been  deleted 
and  a  new  section  (f)  added  to  define 
"established  farm  yield"  and  identify 
where  such  yield  could  be  found. 

6.  Section  400.16(g)  has  been 
redesignated  as  subsection  (j)  and  a  new 
section  (g)  provides  clarification  and 
change  from  Statistical  Reporting 
Service  (SRS)  yield  as  adjusted,  to  FCIC 
Adjusted  Yield  to  eliminate  confusion. 

7.  Section  400.16(h)  has  been 
redesignated  as  subsection  (k). 

8.  Section  400.16(i)  has  been 
redesignated  as  subsection  (m)  and  a 
new  section  (i)  now  contains  the 
definition  of  "Indexed  Yield"  to  clarify 
the  term  since  ASCS  uses  the  term 
"index  yield." 

9.  Section  400.16(j)  has  been  deleted 

10.  Section  400.16(k)  has  been 
redesignated  as  subsection  (n)  and  a 
new  section  (k)  added  to  contain 
provisions  of  the  former  §  400.16(h). 

11.  Section  400.16(1)  has  been  added  to 
define  "producer's  yield  index"  and 
clarifies  how  the  producer's  yield  index 
is  determined. 

FCIC  is  seeking  public  comment  on 
this  proposed  rule  for  60  days  after 
pubijcation  in  the  Federal  Register.  All 
comn^nts  made  pursuant  to  this  rule 
will  beavailable  for  public  inspection  in 
the  Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096. 
South  Building.  U.S.  Department  of 
Agriculture.  Washington,  D.C.  20250, 
during  regular  business  hours,  Monday 
through  Friday. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance,  Individual  yield 
coverage  plan. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authoiilv 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  spq.]. 
the  Federal  Crop  Insurance  Corporation 
proposes  to  revise  and  reissue  Subpart 
B,  7  CFR  Part  400— General 
Administrative  Regulations — Individual 
Yield  Coverage  Plan  (lYCP),  effective  for 
the  1985  and  succeeding  crop  years,  to 
read  as  follows: 
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PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  B— Individual  Yield  Coverage  Plan 
Regulations  for  the  1985  and  Succeeding 
Crop  Years 

Sec 

400.15  Availability  of  Individual  Yield 
Coverage  Plan. 

400.16  Definitions. 

400.17  Yield  certification  and  acceptability. 

400.18  Responsibilities. 

400.19  Qualifications  for  Individual  Yield 
Coverage  Plan. 

400.20  Modifications  through  individual 
certification  of  yield  (Individual  Certified 
Yield  Plan— ICYP). 

400.21  OMB  control  numbers 

Authority:  Sec.  508,  Pub.  L.  75-^50.  52  Stat. 
73.  as  amended  (7  U.S.C.  1508). 

§  400.15    Availability  of  Individual  Yield 
Coverage  Plan. 

Individual  Yield  Coverage  Plan  (lYCP) 
shall  be  offered  under  the  provisions 
contained  in  the  following  regulations: 

7  CFR  Part  418 Wheat  Crop  Insurance 

7  CFR  Part  419 Barley  Crop  Insurance 

7  CFR  Part  423 Flax  Crop  Insurance 

7  CFR  Part  427 Oat  Crop  Insurance 

7  CFR  Part  428 Sunflower  Crop  Insurance 

7  CFR  Part  429 Rye  Crop  Insurance 

7  CFR  Part  431 Soybean  Crop  Insurance 

7  CFR  Part  433 Dry  Bean  Crop  Insurance 

within  limits  prescribed  by  and  in 
accordance  with  the  provisions  of  the 
Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C  1501  et  seq.).  only  on 
those  crops  identified  in  this  section  and 
in  those  areas  where  the  actuarial  table 
provides  that  lYCP  is  available.  (lYCP  is 
available  only  on  those  crops  and  in 
those  areas  where  the  Corporation's 
actual  Production  History  Program  has 
not  been  implemented.  The  Actual 
Production  History  form  will  be  used  for 
both  programs).  All  provisions  of  the 
applicable  standard  insurance  contract 
for  the  crop  apply,  except  those 
provisions  which  are  in  conflict  with 
this  subpart.  Cropland  acreage,  which  is 
defined  as  "new  ground  acreage"  by  the 
actuarial  table  or  by  the  policy,  will  not 
be  eligible  for  lYCP.  Crops  covered 
under  the  provisions  of  the  Combined 
Crop  Insurance  policy  will  not  be 
eligible  for  lYCP. 

§  400.16    Definitions. 

In  addition  to  the  definitions 
contained  in  the  crop  insurance 
contract,  the  following  definitions,  for 
the  purposes  of  Individual  Yield 
Coverage  Plan,  are  applicable: 

(a)  "Appraised  Production"  means 
production  that  was  unharvested  but 
reflected  yield  potential  for  the  crop  at 
the  time  of  the  appraisal.  Appraisals  will 
be  determined  by  ASCS  or  FCIC. 

(b)  "Area  Average  Yield"  is  the 
average  yield  determined  by  FCIC  upon 


which  the  guarantee  is  based  for  the 
insured  crop,  area,  type,  and  practice 
and  is  the  average  for  the  area  over  the 
base  period.  It  is  contained  in  the 
actuarial  table. 

(c)  "Area  Coverage  Plan"  is  the 
coverage  and  rate  assigned  by  the  FCIC 
Actuarial  Division  for  homogeneous 
areas  and  producers. 

(d)  "Average  Yield"  is  the  average  of 
the  recorded  and/or  indexed  yields  for 
the  10-year  base  period,  dropping  the 
highest  and  lowest  yield  in  the  10-year 
period,  including  a  combination  of  a 
minimum  of  the  three  most  recent  year's 
recorded  yields  and  indexed  yields  for 
the  remaining  years. 

(e)  "Base  Period"  means  the  10-year 
period  immediately  preceding  the  crop 
year  for  which  the  yield  is  to  be 
established. 

(f)  "Established  Farm  Yield"  is  the 
yield  as  shown  on  the  Official  Farm 
Record  card  (ASCS-156)  on  file  in  the 
county  ASCS  office. 

(g)  "FCIC  Adjusted  Yield  '  is 
production  information  derived  by  the 
Statistical  Report  Service  on  a  county. 
crop,  and  practice  basis  modified  by 
FCIC  for  factors  necessar>'  to  conform  to 
sound  actuarial  practices. 

(h)  "Individual  Yield  Certification  '  is 
the  appraised  result  of  the  examination 
of  the  insured's  records  of  planted 
acreage  and  production  certified  by  the 
county  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  office. 

(i)  "Indexed  Yield"  means  an 
appraised  yield  established  for  a  year  in 
which  recorded  (actual)  yields  are  not 
available.  It  is  determined  by 
multiplying  the  FCIC  adjusted  yield,  for 
each  crop  year  (for  which  records  of 
acreage  and  production  are  not 
available),  by  the  producer's  yield 
index. 

(j)  "lYCP"  is  the  Individual  Yield 
Coverage  Plan. 

(k)  "ICYP"  is  the  Individual  Certified 
Yield  Plan  within  lYCP  [7  CFR  400.20). 

(1)  "Producer's  Yield  Index"  is  the 
Producer's  recorded  yield  divided  by  the 
county  FCIC  adjusted  yield,  for  the  same 
crop  years. 

(m)  "Recorded  Yield"  is  the  yield  that 
is  based  on  the  producer's  records  of 
planted  acreage  and  production  certified 
by  ASCS. 

(n)  "Yield  Index  '  is  the  result 
obtained  by  dividing  the  total  of  the 
producer's  recorded  yields  for  the  years 
FCIC  adjusted  yields  are  available  by 
the  total  FCIC  adjusted  yields  for  those 
same  years. 

§  400. 1 7    Yield  certification  and 
acceptability. 

The  insured  shall  request  Form  FCIC 
19A  (APH)  (Actual  Production  History) 


and  shall  provide  records  of  acreage  and 
production  to  the  county  ASCS  office. 
The  request  and  records  must  be 
submitted  at  least  15  days  prior  to  the 
acreage  reporting  date  for  the  crop  in 
the  county.  The  ASCS  office  will 
examine  the  insured's  records  and.  if 
acceptable,  record  the  actual  yield 
obtained  from  the  records,  determine  the 
relationship  of  such  yields  to  the  FCIC 
adjusted  yield  for  the  same  years,  and 
apply  the  yield  index  to  the  area 
average  yield  for  those  years  for  which 
the  producer  does  not  have  acceptable 
records. 

§  400.18    Responsibilities. 

(a)  The  insured  is  solely  responsible 
for  the  timely  submission  of  Form  FCIC 
19.^  (APH)  to  the  service  office  after  its 
completion  by  the  ASCS  office. 

(b)  The  service  office  is  responsible 
for  the  explanation  of  the  Individual 
Yield  Coverage  Plan  (lYCP)  to  the 
insured,  and  upon  receipt  of  Form  FCIC 
19A  (APH)  is  responsible  for 
determining  that  the  form  is  completed 
correctly. 

§  400.19    Qualifications  for  Individual  Yield 
Coverage  Plan. 

The  Insured  may  elect  to  substitute 
the  lYCP  Yield  for  the  Area  Average 
Yield. 

(a)  For  the  producer  to  qualify  for 
lYCP  for  any  crop  year,  the  completed 
Form  FCIC  IQA  (APH)  must  be  received 
in  the  Crop  Insurance  Service  office  not 
later  than  the  acreage  reporting  date  for 
the  crop  and  the  year. 

(b)  For  a  crop  to  qualify  for  lYCP.  a 
minimum  of  3  years  of  records  of 
planted  acreage  and  production,  under 
the  control  of  either  the  landlord  or 
tenant,  must  be  provided  to  ASCS  for  all 
units  and  be  certified  by  ASCS.  Records 
for  up  to  10  continuous  years  shall  be 
used  where  such  records  are  available 
and  the  same  farming  practices  are 
followed  for  that  period  of  time.  There 
can  be  no  break  in  continuity  from  the 
most  recent  crop  year  through  preceding 
crop  years.  A  year  in  which  no  acreage 
was  planted  to  the  crop  on  the  unit  or  in 
which  a  different  practice  was  followed 
will  not  be  considered  a  break  in 
continuity. 

(c)  Either  the  landlord  s  or  tenant 
operator's  records  may  qualify  either 
party  for  the  same  lYCP  guarantee.  If  a 
conflict  exists  between  the  records  of 
the  landlord  and  the  tenant  operator,  the 
Corporation  will  determine  which 
records  will  be  used. 

(d)  If  an  insured  wishes  to  obtain  an 
lY'CP  yield  on  land  newly  added  to 
production  for  the  insured,  the  insured 
must  comply  with  the  provisions  of  this 
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paragraph.  If  the  lYCP  yield  being 
requested  is  for  an  ASCS  program  crop 
and  if  the  added  land  has  an  ASCS 
established  yield  for  that  crop  of  90 
percent  or  more  of  the  ASCS  established 
yield  of  the  unit  to  which  the  land  is  to 
be  added  or  of  the  nearest  unit  then: 
when  land  without  satisfactory  records 
is  added  to  a  unit  with  satisfactory 
records,  the  lYCP  average  yield  will  be 
that  of  the  unit  to  which  the  land  was 
added;  and  when  land  without 
satisfactory  records  is  added  as  a 
separate  unit,  the  lYCP  average  yield 
will  be  that  of  the  closest  unit  of  the 
same  crop  and  practice.  When  the  ASCS 
established  farm  yields  on  the  added 
land  are  less  than  90  percent  of  the 
program  yields  on  the  existing  units  the 
lYCP  yields  will  be  the  area  average 
yield. 

(e)  When  the  yield  being  requested  on 
land  being  added  is  for  a  crop  for  which 
the  added  land  does  not  have  an  ASCS 
established  farm  yield,  the  ASCS 

( stablished  farm  yield  for  the  crop  with 
the  largest  ASCS  base  acreage  on  the 
added  land  will  be  compared  to 
determine  if  the  90-percent  ratio  is 
achieved.  If  the  land  is  being  added  to  a 
unit  and  there  is  no  ASCS  established 
farm  yield  on  either  the  added  land  or 
the  units  or  both  to  compare,  the  lYCP 
yield  will  be  the  area  average  yield.  If 
the  land  is  being  added  as  a  separate 
unit,  and  the  nearest  unit  has  no  ASCS 
established  farm  yield  to  compare  to  the 
added  unit,  the  next  nearest  unit  will  be 
used.  If  no  comparable  yields  are 
available  on  any  unit,  the  yield  of  the 
added  unit  will  be  the  area  average 
yield. 

(f)  If  a  producer  disposes  of  his  entire 
operation  and  begins  operation  on 
completely  different  units,  the  new  units 
will  be  compared  to  the  old  units  in 
accordance  with  (d)  and  (e)  above  for 
adding  new  units. 

(g)  When  land  is  being  added  but  less 
than  3  continuous  years  of  acceptable 
records  are  available,  the  acceptable 
production  and  acreage  records  will  be 
used  for  the  years  they  are  available 
and  paragraphs  (d)  and  (e)  of  this 
section  wdl  be  used  for  the  years  when 
adequate  records  are  not  available. 

(h)  When  participation  in  lYCP  is 
continuous.  ASCS  certification  under 
this  part  for  up  to  10  years,  dropping  the 
highest  and  lowest  yield  in  the  10-year 
period,  will  be  used  in  calculating  the 
lYCP  average  yield.  When  an  insured 
has  previously  participated  in  lYCP  he 
must  have  at  least  the  most  recent  three 
years  records  of  production  acceptable 
to  ASCS.  These  records  and  all  records 
previously  certified  by  ASCS  up  to  10 
years,  will  be  used  to  ascertain  the  new 
yield. 


(i)  The  premium  shall  be  contained  in 
the  actuarial  table  and  will  be  the  same 
as  applicable  under  the  Area  Coveraoe 
Plan. 

§  400.20    Modifications  ttirough  Individual 
certification  of  yield.  (Individual  Certified 
YIeM  Plan.) 

(a)  In  addition  to  the  provisions 
contained  in  §§  400.15.  through  400.19  of 
this  Part,  producers  who  customarily 
feed  crop  production  to  livestock  or 
poultry,  and  who  are  unable  to  provide 
adequate  records  sufficient  to  become 
eligible  for  the  lYCP  Plan,  will  be 
considered  for  eligibility  for  the 
Individual  Certified  Yield  Plan  (ICYP)  in 
certain  counties,  as  announced  by  the 
Manager,  FCIC. 

(b)  To  qualify  for  this  Plan,  producers 
must  agree  to  the  conditions  contained 
herein  and  provide  information  to  the 
county  ASCS  office  including  but  not 
limited  to.  the  following: 

(1)  Satisfactory  acreage  and  yield 
records  for  at  least  the  most  recent  crop 
year. 

(2)  Acreage  and  yield  records  for  the 
prior  crop  years  even  though  such 
records  may  be  incomplete. 

(3)  Feeding  records,  fertilization  and 
hming  records,  soil  conservation 
methods  used,  land  tillage  practices, 
insecticide  and  herbicide  records, 
planting  pattern  and  population  data, 
and  equipment  adequacy  information  as 
available. 

(4]  Certification  of  acreage  and  yield 
data  for  the  previous  2nd  and  3rd  years 
when  written  records  are  unavailable. 

(5)  Agreement  to  disregard  to  the 
extent  required  by  FCIC  any  unit 
division  guideline  provisions  of  the  crop 
insurance  policy. 

(6)  Records  of  acreage  and  yield  for 
each  future  year  that  the  insurance  is  in 
force:  (Failure  to  provide  such  records  in 
accordance  with  the  provisions  of 

§§  400.17  and  400.19  will  result  in 
insurance  being  based  on  the  area 
coverage  plan.) 

(7)  Agreement  to  convert  to  the  lYC 
Plan  for  determining  yields  as  soon  as  3 
consecutive  years  acreage  and  yield 
records  are  available. 

(8)  Producer  certified  yields  will  be 
reviewed  by  FCIC  and  may  be  adjusted 
by  the  Corporation  prior  to  the  final 
yield  determination  by  ASCS. 

(9)  The  producer  may  request  FCIC  to 
assist  in  establishing  satisfactory 
acreage  and  yield  information  through 
field  appraisals  of  potential  production, 
bin  measurements,  etc.  FCIC  will 
determine  if  any  evidence  offered  by  the 
producer  is  relevant  to  the 
determination  of  yield  on  the  unit. 

(10]  The  producer  must  request  the 
certified  yield  plan  in  accordance  with 


the  provisions  of  §  §  400.17  and  400.19 
from  the  county  ASCS  office. 

(11)  The  premium  per  care  shall  be  the 
production  guarantee  per  acre  under  this 
plan  times  the  applicable  price  election, 
times  the  applicable  premium  rate  for 
the  crop  insured,  times  any  applicable 
premium  adjustment  factor. 

§  400.21     0MB  control  numbers. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  400)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563-0003  and  0563- 
0007. 

Done  in  Washington,  D.C.,  on  January  15. 

1985. 

Peter  F.  Cole. 

Secretary.  Federal  Crop  Insurance 
Corporation. 

Approved  by: 
Edward  Hews, 

Acting  Manager. 

Dated;  March  15.  1985. 
[PR  Doc.  85-6799  Filed  3-21-85;  8:45  am| 
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Agricultural  Marketing  Service 
7  CFR  Part  981 

Handling  of  Almonds  Grown  in 
California;  Administrative  Rules  and 
Regulations  Governing  Crediting  for 
Marketing  Promotion 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 


summary:  Notice  is  hereby  given  of  a 
proposal  to  change  three  paragraphs  of 
the  creditable  marketing  promotion 
provisions  of  the  administrative  rules 
and  regulations  established  under  the 
Federal  marketing  order  for  California 
almonds.  The  changes  are  designed  to 
provide  handlers  with  more  flexibility  in 
promoting  the  sale  of  California 
almonds. 

DATE:  Comments  must  be  received  by 
April  11. 1985. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
duplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  Room 
2069.  South  Building.  Washington.  D.C. 
20250.  Comments  should  reference  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 
business  hours. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Fr<inl<  M  Crasberger,  Acting  Chief, 
Speciulty  Crops  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA, 
Washington,  D.C.  20250  (202)  447-5053. 

SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
classified  a  "non-major "  rule  under 
criteria  contained  therein. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  proposal  is  to  revise  §  981.441  (b) 
(c)(3)(ii).  and  (c]f3)(iii)  of  Subpart— 
Administrative  Rules  and  Regulations  (7 
CFR  981.401-981.474;  49  FR  19798:  and 
40788).  Section  981.441  is  issued  under 
981.41  of  the  marketing  agreement  and 
Order  No.  981  (7  CFR  Part  981).  both  as 
amended,  regulating  the  handling  of 
almonds  grown  in  California  and 
hereinafter  referred  to  collectively  as 
the  "order".  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
G74).  The  proposal  is  based  on  two 
unanimous  recommendations  of  the 
Almond  Board  of  California,  hereinafter 
referred  to  as  the  "Board",  which  works 
with  USDA  in  administering  the  order. 

Section  981.41  of  the  order  provides 
that  the  Board,  with  the  approval  of  the 
Secretary,  may  allow  handlers  to 
receive  credit  for  their  direct  marketing 
promotion  expenditures,  including  paid 
advertising,  against  their  pro  rata 
expense  assessment  obligations  for  such 
activities.  Section  981.441  prescribes  the 
rules  and  regulations  w^hich  handlers 
must  follow  to  obtain  such  credit. 

Section  981.441(b)  currently  provides 
that  in  order  for  a  handler  to  receive 
credit,  his/her  paid  advertisements  must 
be  published,  broadcast,  or  displayed. 
and  his/her  other  marketing  promotion 
activities  must  be  conducted,  during  the 
year  for  which  credit  is  requested, 
except  that  a  handler  may  expend  a 
maximum  of  20  percent  of  his/her  total 
creditable  advertising  and  promotion 
obligation  (as  of  the  June 
redetermination  report)  for 
advertisements  published,  broadcast,  or 
displayed  and  other  marketing 
promotion  activities  conducted,  during 
the  subsequent  July  l-December  31 
period.  A  handler  utilizing  thi^  extension 
of  time  must  certify  to  the  Bua>d,  at  the 


time  of  the  June  30  redetermination,  his/ 
her  planned  expenditures  during  the 
extension  period  and  must  file  any 
required  documentation  with  the  Board 
no  later  than  the  following  January  31. 

The  Board  now  believes  that  the  20 
percent  limit  on  credit  for  paid 
advertising  and  other  marketing 
promotion  activities  during  the  July  1- 
December  31  extension  period  is  too 
restrictive  and  proposed  that  this  limit 
be  increased  to  40  percent.  A  handler's 
pro  rata  expenses  assessment  obligation 
for  a  particular  crop  year  may  not  match 
his/her  advertising  and  promotion  needs 
for  that  year.  Thus,  it  is  desirable  to 
allow  a  greater  portion  of  a  handler's 
creditable  advertising  to  be  carried  over 
from  one  crop  year  to  the  next  so  that 
handlers  can  more  effectively  utilize 
their  promotion  funds. 

Section  981.441(c)f3)(ii)  provides  that 
for  an  advertisem.ent  resulting  from  joint 
participation  by  a  handler  and  a 
manufacturer  or  seller  of  a 
complementary  commodity  or  product, 
and  including  the  brands  of  both,  credit 
shall  be  granted  for  the  lesser  of  50 
percent  of  the  total  allowable  payment 
to  the  advertising  medium,  or  50  percent 
of  the  handler's  actual  payment.  The 
Board  recommends  that  this  credit  also 
be  granted  when  the  advertisement,  in 
lieu  of  the  handler's  brand,  includes  a 
generic  reference  to  California  almonds. 
This  change  would  give  handlers 
additional  flexibility  in  promoting  the 
sale  of  almonds  and  is  similar  to  the 
authority  in  §  981.441(c)(3)(i)(A).  which 
allows  handlers  100  percent  credit  for 
their  payments  to  an  advertising 
medium  for  a  generic  advertisement 
which  is  solely  intended  to  advertise 
California  almonds. 

Section  981  441(c)(3)(iii)  provides  that 
for  an  advertisement  resulting  from  joint 
participation  by  a  handler  and 
manufacturers  or  sellers  of  two 
complementary  commodities  or  products 
and  including  the  brands  of  all  three, 
credit  shall  be  granted  for  one-third  of 
the  total  allowable  payment  to  the 
advertising  medium,  or  one-third  of  the 
handler's  actual  payment,  whichever  is 
less.  It  is  proposed  that  this  credit  also 
be  granted  when  the  advertisement,  in 
lieu  of  the  handler's  brand,  includes  a 
generic  reference  to  California  almonds. 
This  proposed  change  conforms  to  the 
proposed  change  in  §  981.441(c)(3)(ii). 
Although  the  Board  did  not  recommend 
this  change,  it  appears  this  was  an 
oversight. 


List  of  Subjects  in  7  CFR  Part  981 

Marketing  agreements  and  orders. 

Almonds.  California. 

PART  981— [AMENDED] 

§981.441     [Amended] 

Therefore.  §  981.441  of  Subpart— 
Administrative  Rules  and  Regulations  (7 
CFR  981  401-9bl  474;  49  FR  1979H;  and 
40788]  is  changed  as  follows; 

1   Section  981.441(b)  is  amended  by 
changing  "20  percent"  to  "40  percent." 

2.  Section  981.441(c)(3)(ii)  is  revised  to 
read  as  follows: 

•  •  •  •  « 

(c)    •  •  * 

(3)    •  •  * 

(ii)  For  an  advertisement  resulting 
from  joint  participation  by  a  handler 
and  a  manufacturer  or  seller  of  a 
complementary  commodity  or  product, 
and  including  the  brand  of  the 
manufacturer  or  seller  and  either  the 
handler's  brand  or  a  generic 
advertisement  of  California  almonds. 
the  credit  shall  be  50  percent  of  the  total 
allowable  payment  to  the  advertising 
medium  pursuant  to  paragraph  (c)(1)  of 
this  section  or  50  percent  of  the 
handler's  actual  payment  thereof, 
whichever  is  less. 
*         *         *         •         • 

3.  Section  981.441(c)(3)(iii)  is  revised 
to  read  as  follows: 

«        •        •        *        * 

(c)    *   •  ♦ 

(3)    •   *   * 

(iii)  For  an  advertisement  resulting 
from  joint  participation  by  a  handler 
and  manufacturers  or  sellers  of  two 
complementary  commodities  or 
products,  and  including  the  brands  of 
the  two  manufacturers  or  sellers  and 
either  the  handler's  brand  or  a  generic 
advertisement  of  California  almonds, 
the  credit  shall  be  the  lesser  of  one-third 
of  the  total  allowable  pa_\  ment  to  the 
advertising  medium  pursuant  to 
paragraph  (c)(1)  of  the  section,  or  one- 
third  of  the  handler's  actual  payment. 

(Sees.  1-19.  48  Stat.  31.  as  amended;  7  U.S.C. 

601-674) 

Dated:  March  18.  1985. 
Thomas  R.  Clark. 

Deputy  Direclur.  Fruit  and  Vegetable 
Division. 

|FR  Doc.  85-6826  Filed  ^-21-65;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  84- AN E -24! 

Airworthiness  Directives;  Hartzell 
(     )HC-<     )(    KX,V)  Series  Propellers 

AQENCy:  Federal  Aviation 
Administration  fFAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  i  hi3  notice  proposes  to  adopt 
an  airworthmess  directive  (.-XD)  that 
would  require  inspection  or  replacnment 
of  certain  blade  clamp  assemblies  on 
HartzelK     lHC-{     )(     )(X,V)  se.nes 
propellers  at  next  overhaul  or  by 
January  1.  198fi.  The  proposed  .AD  is 
needt'd  to  prevent  failure  of  (;ert,rin 
propeller  blade  clamp  assemblies  which 
could  result  in  blade  separation  and 
severe  unbalance. 

DATES:  Co.mments  must  be  received  on 

'jr  before  May  21,  1985. 

ADDRESSES:  Comments  on  the  proposal 

may  be  mailed  in  duplicate  to;  Office  of 
KoHiunal  Counsel.  Attn  Rules  Docket 
.\j.  B4-A.\H-24.  FAA.  12  .NJew  England 
Fxeculive  Park.  Burlington. 
.Massachusetts  01803. 

Comments  may  be  inspected  at  Room 
311  weekdays,  except  federal  holidays, 
between  8:0()  a.m.  and  4:30  pm. 

The  applicable  service  document  may 
tie  obtained  from  Hartzell  Propeller 
Products  Division.  TRW  Aircraft 
Components  Group.  350  Washington 
.\ve.,  Piqua.  Ohio  4535(3. 

A  copy  of  the  service  document  is 
r-ontainfd  in  the  Rules  Docket  af  the 
.ibiive  F.'\.\  .iddress. 
FOR  FURTHER  INFORMATION  COSTACT: 

Mr.  Robert  .-Mpiser.  Ch-caijo  .Aircraft 
Certification  Office.  ACF-I4()C,  F/\A, 
2.3fXJ  East  Devon  .Avenue.  Des  PL.ines, 
Illinois  60018.  telephone  (312)  6vi4-7130. 
SUPPLEMENTARY  INFORMATION: 
Inlerestt'd  persons  are  invited  to 
parli'ip.fte  in  the  makir.o  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
Communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
.submitted  will  be  available  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  the 
proposed  AD  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addbessed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  84-ANE-24."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  comrnenfsr. 

The  FAA  has  determined  that  certain 
Hartzell  Propeller  Part  .Number  C-3-{     ) 
blade  clamp  assemblies  are  susceptible 
to  cracks  in  either  the  grease  fitting  hole 
or  in  the  area  of  the  inoer  bearing 
support  housing  radius  which  can  result 
in  possible  blade  loss.  Since  this 
condition  is  likely  to  exist  or  develop  on 
other  blade  clamp  assemblies  of  the 
same  type  design,  the  proposed  AD 
would  require  inspection  or  replacement 
of  certain  blade  clamp  assemblies. 

Blade  clamp  assemblies  with  serial 
numbers  ranging  from  0  through  D5293, 
generally  produced  prior  to  1959  and 
having  a  grease  fitting  hole  located 
approximately  one-half  inch  from  the 
clamp  parting  line,  must  be  removed 
from  service.  Blade  clamp  assemblies 
with  serial  numbers  ranging  from  D5294 
through  K6336.  generally  produced 
between  1959  and  1980  and  having  a 
grease  fitting  hole  located 
approximately  one  inch  from  the  clamp 
parting  line,  must  be  inspected  for 
defects  and  removed  fnom  service  if 
defects  are  observed.  Clamp  assemblies 
on  which  no  serial  numbers  are 
readable  or  which  have  mismatched 
serial  numbers  on  each  clamp  half  must 
bo  removed  from  service.  A  5  year 
malfunction  or  defect  computer  run 
shows  that  there  were  20  reports  of 
blade  clamp  failures  of  which  at  least  3 
resulted  in  blade  separation.  Hartzell 
Propeller  has  issued  Service  Bulletms 
Nos.  126B  and  127B  and  Instruction  .\'o. 
159A  to  address  the  corrective  action 
described  in  this  docuiaent.  It  is 
estimated  that  an  average  of  2.5 
manhours  per  blade  cl  jmp  assembly 
will  be  required  to  comply  with  this  AD. 
The  cost  of  a  replacement  blade  clamp 
assembly  is  approximately  S500. 
Therefore,  the  cost  to  replace  the  clamp 
on  a  two  blade  propeller  will 
approximate  $500  per  blade  X  2-(-S.35/ 
hr.  .•  5  hrs.  labor  r=  Si lt5  per  propeller. 
The  cost  to  inspect  antj  reuse  the  blade 
clamp  assemblies  on  ,!  itwo  blade 
propeller  will  approximate  $35/hr.  v  5 


hrs.  labor  =  Sl75  per  propeller,  it  is 
estimated  that  5.0(X}  two-blade 
propellers  will  require  replacement 
making  the  total  cost  for  the  fleet 
approximately  S5,875.tX)0.  Because 
clamp  assemblies  manufactured  since 
1959  only  require  inspection,  it  is 
unlikely  that  a  fleet  operator  would  have 
more  than  one  or  two  propellers  that 
require  clamp  replacement. 
Additionally,  compliance  with  this  .AD  is 
a  one-time  cost,  and  any  additional  (ost 
associated  with  blade  clamp 
replacement  would  be  part  of  normal 
maintenance.  Therefore,  the  FA.A  has 
determined  that  this  proposed  AD  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Conclusion 

As  described  in  supplementary 
INFORMATION,  the  FAA  has  determined 
that  this  proposed  document  only 
involves  a  proposed  regulation  which  is 
not  considered  to  be  major  under 
Executive  Order  12291.  or  sionificanl 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26. 
1979).  Therefore  I  certify  that  this  is  not 
a  "major  rule"  under  Executive  Order 
12291;  is  not  a  "significant  rule  '  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26,  1979);  and.  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  .Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Propellers,  Air  Transportation, 

Aircraft,  Aviation  safety. 

The  Proposed  Amendment 

-Accordingly,  the  FAA  proposes  to 
amend  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  by 
adding  the  following  new  AD: 

H.utzell  Propeller  Products  Division;  Anpli.-s 
I.)  nil  Hartzell  .Model  (     )HC-(     j(  '  ) 
I.X.V)  s>Mit'S  propellers  with  Hartzell  Part 
Number  C-3-(     )  blade  clamp 
.JS.semblies. 
Compliiince  is  rt-quired  at  next  overhaul  ov 
by  I^mii.MV  1.  1980.  whichever  occurs  first. 

To  prcvfnt  prnpellar  blade  clamp  failure, 
accomplish  the  following: 

(a I  Rejil.ico  all  propelle'-  blade  cl.imp 
dMSivmblie.s  which  have  serial  numbt-rs 
r  ingiiis  trcTi  0  through  D5293  with  airworthy 
I  laiiip  (iSbcniliiiRS. 

(b)  Rt-plucp  all  propeller  blade  ulamp 
assoniblios  whii.h  have  mismatching  si-rial 
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numbers  on  each  clamp  half  or  which  have 
unreadable  serial  numbers  with  airworthy 
clamp  assemblies. 

(c)  Magnaflux  inspect  all  blade  clamp 
assemblies  which  have  serial  numbers 
rariging  from  D5294  through  K6333  in 
accordance  with  Hartzell  Service  Instruction 
So.  159A  dated  February- 1.  1985.  or  FAA 
approved  equivalent.  Replace  all  defective 
clamp  assemblies  with  airworthy  clamp 
assemblies. 

Note. — Blade  clamp  assemblies  with  serial 
numbers  subsequent  to  K6336  are  not 
affected  by  this  AD. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  Federal  Aviation 
Regulations  21.197  and  21.199  to  a  base  where 
the  .'VD  can  be  accomplished 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
mny  be  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office,  ACE-140C, 
FAA,  2300  East  Devon  Avenue.  Des  Plaines, 
Illinois  60018.  telephone  (312)  694-7130. 

The  FAA  will  request  the  permission 
of  the  Federal  Register  to  incorporate  by 
reference  the  manufacturer's  service 
information  identified  and  described  in 
this  document, 

(Sees.  313(a).  601  and  603,  Federal  Aviation 
Act  of  1958  as  amended  (49  U.S.C.  1354(a). 
1421  and  1423);  49  U.S.C.  106(g)  (Revised,  Pub. 
I.  97^M9,  January  12.  1983);  and  14  CFR  11.85) 

Issued  in  Burlington.  Massachusettes.  on 
March  8. 1985 

Robert  E.  Whittinglon, 

Director.  Wew  England  Region. 

(FR  Doc.  85-6872  Filed  3-21-85;  8;45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  251 

Indian  Education  Program — Formula 
Grants  to  Local  Educational  Agencies 
and  Tribal  Schools 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Indian  Education  Program — Formula 
Grants  to  Local  Educational  Agencies 
and  Tribal  Schools.  These  regulations 
are  being  amended  to  implement  recent 
changes  made  by  Pub.  L.  98-396  to  the 
maintenance  of  effort  requirement 
contained  in  the  authority  statute. 
DATE:  Comments  must  be  received  on  or 
before  May  6.  1985. 
ADDRESS:  Comments  should  be 
addressed  to  Adrion  Baird,  Chief, 
Support  Services  Branch.  Indian 
Education  Programs.  U.S.  Department  ot 
Education,  400  Maryland  Avenue,  S.W. 


(Room  2177.  FOB-6),  Washington.  D.C. 

20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adrion  Baird.  Telephone;  (202)  732-1890. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  regulations  would  amend  the 
regulations  in  34  CFR  Part  251  which 
implement  section  306(b)(2]  of  Part  A  of 
the  Indian  Education  Act  of  1972  (Title 
IV  of  Pub.  L.  92-318.  the  Education 
Amendments  of  1972,  as  amended). 
Section  306(b)(2)  previously  prohibited 
the  payment  of  Part  A  formula  grant 
funds  to  a  local  educational  agency 
(LEA)  unless  the  cognizant  State 
educational  agency  (SEA)  found  that  the 
applicant  LEA  maintained  100  percent  of 
combined  fiscal  effort  of  the  LEA  and 
State,  as  determined  in  accordance  with 
regulatory  requirements.  Pub.  L  98-396 
amended  Section  306(b)(2)  of  the  Act  by 
(1)  reducing  from  100  percent  to  90 
percent  the  combined  fiscal  effort  that 
must  be  maintained  by  the  LEA;  and  (2) 
providing  authority  for  the  Secretary  to 
waive  that  requirement  for  exceptional 
circumstances  for  one  year  only. 

The  proposed  regulations  reflect  the 
statutory  reduction  in  the  maintenance 
of  effort  requirement  from  100  percent  to 
90  percent  (§§  251,40(a))  and  restate  the 
Secretary's  authority  to  waive  the 
requirement  under  exceptional 
circumstances  for  one  year  only 
(§  251.41(a)).  In  addition,  the  proposed 
regulations:  (1)  clarify  how  the  level  of 
maintenance  of  effort  is  to  be 
determined  (§  251.40);  (2)  add  the 
Secretary's  criteria  for  consideration  of 
a  waiver  of  maintenance  of  effort 
(§  251.41(c));  and  (3)  establish  a 
maintenance  of  effort  standard  to  be 
applied  to  LEAs  in  the  funding  year 
immediately  following  their  receipt  of  a 
waiver  (§  251.42(a))  or  a  denial  of  a 
waiver  (§  251.42ib)).  The  Secretary 
considers  those  provisions  of  the 
proposed  regulations  that  are  not 
specifically  mandated  by  statute  to  be 
necessary  for  the  efficient 
administration  of  the  program  and  for 
equitable  treatment  of  all  LEAs  that 
seek  funding  under  this  program. 

The  proposed  regulations  also  revise 
§  251.40  in  its  entirely  for  assistance  to 
the  reader. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewied  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  affected  by  the 
regulation!  are  local  educational 
agenciei.  To  the  extent  that  the 
regulations  affect  States  or  State 
agencies  they  will  not  have  an  impact 
on  small  entities.  States  and  State 
agenices  are  not  considered  small 
entities  under  the  Act. 

Substantive  changes  in  the  regulations 
include  a  reduction  in  the  maintenance 
of  effort  requirement  and  criteria  for 
waiver  of  the  requirement. 

The  reduction  in  the  maintenance  of 
effort  requirement  in  the  regulations 
implements  a  statutory  change.  Criteria 
for  waiver  of  the  maintenance  of  effort 
requirement  will  not  affect  a  significant 
number  of  small  entities. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  do  not 
contain  any  new  information  collection 
requirements  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511). 

Invitation  To  Comment 

Interested  persons  are  mvited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations 

The  Secretary  particularly  invites 
public  comments  on  the  proposed 
standard  for  determining  an  LEAs  level 
of  maintenance  of  effort  for  funding  in 
the  year  following  the  year  for  which  a 
waiver  was  granted  (§  251.42(a)).  The 
application  of  the  standard  might  result 
in  the  LEAs  failure  to  maintain  effort  for 
a  second  year  and,  therefore,  denial  of  a 
grant.  In  proposing  this  standard,  the 
Secretarv'  believes  an  LEIA  that  has 
enjoyed  the  benefits  of  a  waiver 
reasonably  may  be  expected  to  attain, 
by  the  following  year,  at  least  90  percent 
of  the  standard  it  failed  to  meet  for  the 
year  in  which  the  waiver  was  granted. 
Commenters  may  wish  to  propose 
alternative  standards  for  the  Secretary's 
consideration. 
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The  Secretary  also  invites  comments 
on  whether  LEAs  that  have  been  denied 
waivers  and  grants  should  be  treated 
the  next  year  the  same  as  LEAs  applying 
for  the  first  time  (5  251.42(b)).  The 
Secretary  believes  that  holding  LEAs  to 
the  prior  year  standard,  which  they 
were  unable  to  meet,  could  amount  to  a 
double  penalty  and  would  therefore  be 
inequitable.  Commenters  may  wish  to 
propose  alternative  standards  for 
determining  maintenance  of  effort  in 
these  cases  for  the  Secretary's 
consideration. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
2177,  FOB-6,  400  Maryland  Avenue, 
S.W.,  Washington,  D.C.,  between  the 
hours  of  8:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday  of  each  week  excopt 
Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

List  of  Subjects  in  34  CFR  Part  251 

Education,  Elementary  and  secondary 
education.  Grant  programs — education, 
Grant  programs — Indians,  Indians- 
education. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.060.  Indian  Education — Formula  Grants  to 
Local  Educational  Agencies  and  Tribal 
School) 

Dated:  March  18,  1985. 
William  |.  Bennett 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
251  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  251— FORMULA  GRANTS- 
LOCAL  EDUCATIONAL  AGENCIES 
AND  TRIBAL  SCHOOLS 

1.  Section  251.40  is  revised  to  read  as 
follows: 

§  25 1 .40    What  is  ttie  maintenance  of  etf ort 
requirement? 

(a)  Subject  to  the  granting  of  a  waiver 
under  §  251.41,  the  Secretary  does  not 
make  payments  to  an  LEA  for  any  fiscal 
year  unless  the  appropriate  SEA  finds 


that  the  combined  fiscal  effort  of  that 
LEA  and  the  State  with  respect  to  the 
provision  of  free  public  education  by 
that  LEA  for  the  preceding  fiscal  year 
was  not  less  than  90  percent  of  the 
combined  fiscal  effort  for  that  purpose 
for  the  second  preceding  fiscal  year. 

(b)  For  purposes  of  determining 
maintenance  of  effort,  the  "preceding 
fiscal  year"  means  the  Federal  fiscal 
year  or  the  12-month  fiscal  period  most 
commonly  used  in  a  State  for  official 
reporting  purposes  prior  to  the  beginning 
of  the  Federal  fiscal  year  in  which  funds 
are  awarded. 

Example:  For  funds  awarded  in  fiscal  year 
1985  for  expenditure  by  LEAs  during  the 
1985-86  school  year,  if  a  State  is  using  the 
Federal  fiscal  year,  the  "preceding  fiscal 
year"  is  fiscal  year  1984  (which  began  on 
October  1, 1983).  The  "second  preceding 
fiscal  year  '  is  fiscal  year  1983  (which  began 
on  October  1,  1982).  If  a  Stale  is  using  a  fiscal 
year  that  begins  on  July  1,  the  "preceding 
fiscal  year"  is  the  12-mongh  fisgal  period 
ending  on  |une  30.  1964.  The  "second 
preceding  fiscal  year"  is  the  12-month  fiscal 
period  ending  on  June  30. 1933. 

(c)(1)  For  the  purpose  of  making  the 
finding  described  in  paragraph  (a)  of 
this  section,  an  SEA  may  compute 
combined  fiscal  effort  on  the  basis  of 
either  aggregate  expenditures  or  per 
pupil  expenditure. 

(2)(i)  As  used  in  this  section, 
"aggregate  expenditures"  means 
expenditures  by  the  LEA  and  the  State 
for  free  public  education  provided  by 
that  LEA. 

(ii)  The  term  includes  expenditures  for 
administration,  instruction,  attendance, 
health  services,  pupil  transportation 
services,  operation  and  maintenance  of 
plant,  fixed  charges,  and  net 
expenditures  to  cover  deficits  for  food 
services  and  student  activities. 

(iii)  The  term  does  not  include 
expenditures  for  community  services, 
capital  outlay  and  debt  service,  or  any 
expenditures  from  funds  granted  under 
Federal  programs  of  assistance. 

(3)  As  used  in  this  section,  "per  pupil 
expenditure"  means  aggregate 
expenditures  divided  by  the  number  of 
pupils  in  average  daily  attendance  at  the 
LEA's  schools — as  determined  in 
accordance  with  State  law — during  the 
fiscal  year  for  which  the  computation  is 
made.  | 

(20  U.S.C.  241ee(b)(2)) 

2.  A  new  §  251.41  is  added  to  Subpart 
E  to  read  as  follows: 

§251.41     Wrien  may  f tie  Secretary  grant  a 
waiver  of  the  maintenance  of  effort 
requirement?  | 

(a)  The  Secretary  may  grant  a  waiver, 
for  one  year  only,  of  the  maintenance  of 
effort  requirement  in  §  251.40.  if  the 


Secretary  determines  that  the  LEAs 
failure  to  meet  that  requirement  is  due 
to  exceptional  circumstances. 

(b)  An  LEA  may  ask  the  Secretary  to 
grant  a  waiver  of  the  maintenance  of 
effort  requirement  by  submitting  a 
request  for  a  waiver  that  includes  a 
description  of  the  circumstances  that  the 
LEA  considers  to  be  exceptional. 

(c)(1)  Exceptional  circumstances 
include  but  are  not  limited  to — 

(i)  A  natural  disaster;  or 

(ii)  A  precipitious  and  unforeseen 
decline  in  the  financial  resources  of  the 
LEA. 

(2)  The  Secretary  does  not  consider 
tax  initiatives  or  referenda  to  be 
exceptional  circumstances. 

(d)  If  the  Secretary  grants  a  waiver 
under  paragraph  (a)  of  this  section,  the 
affected  LEA  may  receive  its  full 
allocation  of  formula  grant  funds. 

(20  U.S.C.  241ee(b)(2)) 

3.  A  new  §  251.42  is  added  to  Subpart 
E  to  read  as  follows: 

§  251.42    What  is  the  effect  of  a  waiver  or 
denial  of  a  waiver  on  determination  of  an 
LEA'S  maintenance  of  effort  in  the 
following  year? 

(a)  To  meet  the  maintenance  of  effort 
requirement  for  the  fiscal  year  following 
the  fiscal  year  for  which  a  waiver  was 
granted,  the  LEA's  combined  fiscal 
effort  for  the  preceding  fiscal  year  must 
be  at  least  18  percent  of  the  level  of  the 
third  preceding  fiscal  year. 

Example:  An  LEIA  was  granted  a  waiver  in 
fiscal  year  1985  because  its  fiscal  effort  in  thp 
preceding  fiscal  year  (1984]  was  less  than  90 
percent  of  its  fiscal  effort  in  the  second 
preceding  fiscal  year  (1983)  due  to 
exceptional  circumstances.  In  determining 
maintenance  of  effort  for  purpose  of  funding 
in  fiscal  year  1986.  the  LEA's  combine  fiscal 
effort  for  the  preceding  fiscal  year  (1985)  must 
be  at  least  81  percent  (90  percent  of  90 
percent)  of  its  fiscal  effort  in  the  third 
preceding  fiscal  year  (1983). 

(b)  To  meet  the  maintenance  of  effort 
requirement  for  the  fiscal  year  following 
the  fiscal  year  for  which  a  waiver  was 
denied,  the  LEA's  combined  fiscal  effort 
for  the  preceding  fiscal  year  must  be  at 
least  90  percent  of  the  fiscal  effort  in  the 
second  preceding  fiscal  year. 

Example:  An  LEA  is  denied  a  waiver,  and 
grant,  in  fiscal  year  1985  because  its  fiscal 
effort  in  the  preceding  fiscal  year  (1984)  was 
less  than  90  percent  of  its  fiscal  effort  in  the 
second  preceding  fiscal  year  (1983]  and  the 
Secretary  determined  that  the  circumstances 
were  not  exceptional.  To  meet  the 
maintenance  of  effort  required  for  funding  In 
1986.  the  LEA's  combined  fiscal  effort  for  the 
preceding  fiscal  year  (1985)  must  be  at  least 
90  percent  of  the  actual  fiscal  effort  in  the 
second  preceding  fiscal  year  (1984) 
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|FR  Doc  85-6870  Filed  3-21-65:  B:45  am] 
BILUNG  CODE  «OW>-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 
IFRL-2802-7] 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vetiicle 
Engines;  Nonconformance  Penalties 
for  Heavy-Duty  Engines  and  Heavy- 
Duty  Vetilcles,  Including  Light-Duty 
Truclcs 

AGENCY:  Environmental  Protection 
A)3oncv  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  is  a  notice  that  EPA  is 
cancelling  the  public  hearing  on 
proposed  rules  (50  FR  9204,  March  6. 
T985)  concerning  nonconformance 
penalties  for  heavy-duty  engines  and 
heavy-duty  vehicles,  including  light-duty 
trucks,  and  that  EPA  is  extending  the 
comment  period  on  the  proposed  rules 
from  April  5. 1985  to  April  24,  1985,  as 
requested  by  a  commenter.  EPA  is  also 
announcing  that  the  sections  entiUed 
"Annual  Adjustments"  and  'NCP 
Formula"  in  the  preamble  of  the 
proposal  (50  FR  9213)  contain 
typographical  errors:  however,  the 
corresponding  sections  in  the  regulatory 
language  of  the  proposal  (50  FR  9224) 
are  correct. 

The  hearing  was  scheduled  to  take 
place,  if  requested,  on  March  25, 1985, 
beginning  at  9:lX>  a.m.  in  the  conference 
room  at  the  EPA  Motor  Vehicle 
Emissions  Laboratory.  2565  Plymouth 
Road.  Ann  Arbor.  MJ,  48105.  The  hearing 
is  being  cancelled  because  it  was  not 
requested  by  March  18.  1985.  as  required 
by  the  proposal  (50  FR  9204).  (One 
commenter  did  request  a  hearing,  but 
that  request  was  subsequently 
withdrawn.) 

DATES:  All  comments  on  the 
nonconformance  penaltv  proposal  (50 
FR  9204.  March  6,  1985) "should  be 
received  on  or  before  April  24. 1985. 
ADDRESSES:  Send  written  comments  to: 
Public  Docket  E\-85-02.  Central  Docket 
Section  (A-130).  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  20460.  If  possible,  a 
copy  of  the  written  comments  should  be 
submitted  to  the  EPA  contact  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Montgomery,  Manufacturers 
Operations  Division  [EN-340FJ, 
Environmental  Protection  Agency.  401  M 


Street.  SW..  Washington.  DC  20460. 
Telephone:  (202)  382-2500 

Dated;  March  19. 1985. 
Charles  L  Elkins, 

Act:ng  Assistant  A dministratorfor  Air  and 

Radiation 

(FR  Doc  85-6782  Filed  a-21-85;  8:45  am] 

BILLING  CODE  tSaO-SO-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

43  CFR  Part  418 

Newiands  Reclamation  Project, 
Nevada;  Truckee  River  Storage 
Project,  Nevada;  and  Washoe 
Reclamation  Project,  Nevada- 
California  (Truckee  and  Carson  River 
Basins,  California-Nevada);  Pyramid 
loike  lr>dian  Reservation,  NV;  Stillwater 
Area,  Nevada 

AQENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Proposed  rule 

SUMMARY:  The  proposed  rule  will  amend 
43  CFR  418  to  include  revised 
procedures  for  operation,  management 
and  control  of  the  Truckee  and  Carson 
Rivers  for  the  Newiands  Project.  The 
existing  rules  were  promulgated  in  1967, 
but  excess  diversion  of  Truckee  River 
water  under  those  rules  has  depleted 
flows  on  the  lower  Truckee  River  and 
into  Pyramid  Lake.  The  depleted  flows 
have  adversely  impacted  the  threatened 
and  endangered  fishery  species  in 
Pyramid  Lake.  The  proposed  rule  will 
enable  the  implementation  of  new 
operating  criteria  and  procedures  for  the 
Newiands  Project  that  will  limit 
diversions  of  Truckee  River  water  while 
ensuring  that  all  water  users  on  the 
Newiands  Project  receive  the  amount  of 
water  to  which  they  are  legally  entitled. 

DATES:  Comments  should  be  submitted 
to  the  Bureau  of  Reclamation  on  or 
before  April  22,  1985. 
ADDRESS:  Submit  comments  to:  David  G. 
Houston.  Regional  Director.  Mid-Pacific 
Region,  Bureau  of  Reclamation,  2800 
Cottage  Way,  Sacramento.  California 
95825. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  Moore,  Regional  Supervisor  of 
Water  and  Power  Resources 
Management,  Mid-Pacific  Regional 
Office,  Telephone  (916)  484-4201. 

SUPPLEMENTARY  INFORMATION: 

Classincation 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 


that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq.)  The  proposed  rule 
will  not  affect  the  economy,  competition, 
emplo\Tnent  or  productivity  of  the 
Newiands  Project  area.  The  proposed 
rule  revises  existing  procedures  for 
project  operation  and  management,  but 
all  project  water  users  will  continue  to 
receive  the  amount  of  water  to  which 
they  are  legally  entitled. 

Regulatory  Analysis 

Not  required  for  this  rulemaking. 
Environmental  Impact  Statement 

The  proposed  regulation  m  itself  will 
not  significantly  affect  the  environment. 
The  implementation  of  operatmg  criteria 
and  procedures  (OCAP)  for  the 
Newiands  Project  that  would  occur  in 
accordance  with  the  amended  43  CFR 
Part  418  would  require  an  environmental 
assessment.  The  Bureau  of  Reclamation 
has  prepared  such  an  environmental 
assessment,  a  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
February  12. 1985  (Vol.  50,  No.  29,  pages 
5934-5947). 

The  policy  of  the  Department  of  the 
Interior  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
rule  to  the  location  identified  in  the 
Addresses  section  of  this  preamble. 
Comments  must  be  received  on  or 
before  30  days  after  publication  in  the 
Federal  Register. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

The  existing  rules  in  43  CFR  Part  418 
were  promulgated  in  1967.  under  the 
authority  of  the  Reclamation  Act  of  1902 
(32  Stat." 388)  and  43  U.S.C.  373.  Those 
rules  permitted  excess  diversions  from 
the  Truckee  River  for  the  Newiands 
Project,  which  reduced  flows  in  the 
lower  portion  of  the  Truckee  River  and 
into  Pyramid  Lake.  Threatened  and 
endangered  fish  species  in  P>ramid  Lake 
were  adversely  impacted  by  the  reduced 
inflows.  Numerous  court  cases  over 
water  rights  resulted  from  the 
controversy,  many  of  which  are  still 
pending.  The  proposed  amendments  of 
43  CFR  Part  418  will  enable  the 
Secretary  of  the  Interior  to  limit  Truckee 
River  diversions  for  the  Newiands 
Project,  thus  making  additional  water 
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available  for  the  fisheries.  The  Secretary 
will  also  be  able  to  ensure  that  project 
water  users  receive  the  water  supply  to 
which  they  are  legally  entitled.  The 
proposed  rule  will  thus  enable  the 
Newlands  Project  to  be  operated  as 
effectively  as  possible  to  meet  the  needs 
of  all  water  user  entities  and  the 
Pyramid  Lake  Tribe. 

List  of  Subjects  in  43  CFR  Part  418 

Fisheries,  Indians — lands.  Irrigation. 
Reclamation,  Water  pollution  control. 
Water  resources.  Water  supply. 

The  revised  43  CFR  Part  418  would 
read  as  follows; 

PART  418— NEWLANDS 
RECLAMATION  PROJECT,  NEVADA, 
TRUCKEE  RIVER  STORAGE  PROJECT, 
NEVADA,  AND  WASHOE 
RECLAMATION  PROJECT,  NEVADA- 
CALIFORNIA  (TRUCKEE  AND  CARSON 
RIVER  BASINS,  CAUFORNIA- 
NEVADA);  PYRAMID  LAKE  INDIAN 
RESERVATION,  tJEVADA, 
STILLWATER  AREA,  NEVADA 

Sec 

418.1  Statement  of  considerations  leading  to 
the  proposed  adoption  of  general 
operating  criteria  and  principles  relating 
to  the  captioned  stream  systems. 

418.2  Definitions. 

418.3  Procedures  for  operation,  management 
and  control  of  t.he  Tnirkee  and  Carson 
Rivers  in  regard  to  exercise  of  water 
rights  of  the  United  States. 

418.4  District's  operation  of  the  irrigation 
works. 

418.5  Water  rights. 

418.6  Operating  criteria. 

Authority:  Sec.  10.  32  Stat.  388.  el  seq  .  .  . 
use  373 

§418.1     StateiTwnt  of  considerations 
leading  to  ttie  proposed  adoption  of 
general  operating  criteria  and  principles 
relating  to  ttie  captioned  stream  systems. 

(a)  Under  authority  of  the  Act  of 
Congress  approved  June  17,  1902  (32 
Stat.  388).  commonly  known  as  the 
Reclamation  Act,  and  acts  amendatory 
thereof  or  supplementary  thereto, 
including  the  Washoe  Project  Act  of 
August  1,  1956  (70  Stat.  775),  as  amended 
by  the  Act  of  August  21, 1958  (72  Stat. 
705),  the  Secretary  of  the  Interior  is 
charged  with  responsibility  for  the 
management  of  the  water  supplies 
available  to  the  Newlands  Project, 
Nevada,  to  the  Truckee  River  Storage 
Project,  Nevada,  and  to  the  Washoe 
Project,  California-Nevada.  He  is  also 
required  to  provide  for  the  construction, 
operation  and  maintenance  of  the 
authorized  facilities  and  to  provide  for 
the  proper  management  and 
administration  of  such  facilities  as  well 
as  of  project  lands  and  services. 


(b)  Under  the  Constitution  and 
various  acts  of  Congress,  the  United 
States  is  trustee  for  the  Indians  and  in 
that  status  it  is  obligated  to  protect  and 
preserve  the  rights  and  interests  of  the 
Pyramid  Lake  Tribe  of  Indians  in  the 
Truckee  River  and  in  Pyramid  Lake. 
This  trust  responsibility  is  vested  in  the 
Secretary  of  the  Interior.  It  is  in  the 
national  interest  that  the  fishery 
resource  of  Pyramid  Lake  be  restored, 
that  agricultural  use  be  developed,  and 
that  the  water  inflow  to  the  Lake  be 
such  as  to  allow  realization  of  the  great 
potential  thereof,  including  recreation. 
The  regulations  in  this  part  set  forth 
Departmental  controls  to  limit 
diversions  for  the  Newlands  Project 
from  the  Truckee  River  within  decreed 
rights,  and  thereby  make  additional 
water  available  for  delivery  to  Pyramid 
Lake. 

(c)  The  Secretary  is  charged  by  law 
with  the  protection  and  conservation  of 
migratorj'  birds,  and  with  maintaining 
the  integrity  of  the  refuge  system 
developed  pursuant  to  the  Migratory 
Bird  Treaty  Act  (16  U.S.C.  703-711),  and 
the  Migratory  Bird  Conservation  Act  (16 
U.S.C.  715-715r).  The  lower  Carson 
River  Basin  is  within  a  major  division  of 
the  Pacific  Flyway  end  provides  part  of 
the  refuge  system. 

(d)  The  area  of  the  Truckee  and  the 
Carson  River  Basins  is  one  of  short 
water  supply  and  its  continuously 
subject  to  increasing  competitive 
demands. 

(e)  The  rules  and  regulations  in  this 
part  are  formulated  and  issued  by 
reason  of  the  foregoing  considerations 
and  they  have  been  developed  within 
the  framework  of  agreements,  decrees, 
understandings,  and  obligations  of  the 
United  States  or  to  which  the  United 
States  is  a  party.  The  rules  and 
regulations  in  this  part  will  be  revised  as 
experience  indicates  the  need. 

§  418.2    Definitions.  I 
As  used  in  this  part: 

(a)  "Truckee  River  Decree"  means  the 
decree  entered  in  the  action  entitled 
"United  States  v.  Orr  Water  Ditch  Co.  et 
al.,"  in  the  U.S.  District  Court,  Nevada, 
Equity  No.  A-3. 

(b)  "Carson  River  Decree"  means  the 
decree  entered  in  the  action  entitled 
"United  States  v.  Alpine  Land  and 
Reservoir  Co.  et  al.,"  in  U.S.  District 
Court,  Nevada  (Equity  No.  D-183), 

|c)  "Irrigation  works"  means  the 
works  of  the  United  States  constructed 
for  the  primary  purpose  of  irrigating  the 
lands  of  the  Newlands  Project  within  the 
boundaries  of  the  Truckee-Carson 
Irrigation  District,  and  including  Derby 
Dam,  Lake  Tahoe  Dam,  the  Truckee 
Canal,  Lahontan  Dam  and  Reservoir, 


Carson  Diversion  Dam,  T  Canal.  V 
Canal,  and  all  other  canals,  turnouts, 
pumping  plants  and  works  necessary  to 
irrigate  and  drain  project  lands. 

§  418.3    Procedures  for  operation, 
management  and  control  of  the  Truckee 
and  Carson  Rivers  In  regard  to  exercise  of 
water  rights  of  the  United  States. 

In  order  to  make  the  most  efficient  use 
of  the  available  water:  Periodically,  the 
Regional  Director  of  the  Bureau  of 
Reclamation,  after  consultation  with  the 
Area  Director  of  the  Bureau  of  Indian 
Affairs  and  the  Regional  Director  of  the 
Fish  and  Wildlife  Service,  shall 
recommend  changes  in  the  operating 
criteria  and  procedures  consistent  with 
the  guidelines  set  forth  herein  for  the 
approval  of  the  Secretary  of  coordinated 
operation  and  control  of  the  Truckee 
and  Carson  Rivers  in  regard  to  the 
exercise  of  water  rights  of  the  United 
States,  so  as  to  (a)  comply  with  all  of  the 
terms  and  provisions  of  the  Truckee 
River  Decree  and  the  Carson  River 
Decree:  and  (6)  maximize  the  use  of  the 
flows  of  the  Carson  River  in  satisfaction 
of  Newlands  Project's  water  entitlement 
and  minimize  the  diversion  of  flows  of 
the  Truckee  River  for  District  use  in 
order  to  make  available  to  Pyramid  Lake 
as  much  water  as  possible. 

§  418.4    District's  Operation  of  the 
irrigation  works. 

(a)  The  operation  of  the  irrigation 
works,  including  the  diversion  of  water, 
shall  be  in  compliance  with  all  of  the 
terms  and  provisions  of  the  Truckee 
River  Decree  and  the  Carson  River 
Decree,  the  rules  and  regulations  in  this 
part,  and  the  operation  criteria  and 
procedures  adopted  by  the  Secretary. 

(b)  It  is  determined  that  a  water 
supply  of  not  more  than  406,000  acre- 
feet  from  both  Truckee  and  Carson 
Rivers,  if  available,  may  be  diverted  in 
any  year  to  irrigate  Project  irrigable 
lands. 

(c)  It  is  further  determined  in  regard  to 
the  operation  and  control  of  the  Truckee 
and  Carson  Rivers  that  the  quantity  of 
water,  if  available,  to  be  diverted  for  the 
Project  may  be  determined  by  operating 
criteria  and  procedures  made  in 
accordance  with  the  standards  set  forth 
in  §  418.3. 

(d)  The  Project's  water  supply  noti'd 
in  paragraph  (b)  and  (c)  of  this  section 
shall  be  measured  at  the  gaging  station 
below  Lahontan  Dam  and  at  diversion 
points  along  :he  Truckee  Canal. 
Measurements  shall  be  made  by  the 
Project  Operation  through  facilities  and 
by  methods  satisfactory  to  the  Secretary 
of  the  Interior  or  his  representative  and 
shall  be  compiled  on  a  water-year  basis 
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extending  from  October  1  to  September 
30. 

(e)  All  water  passing  the  gaging 
station  below  Lahontan  Dam  shall  be 
charged  against  the  Project's  yearly 
supply  of  not  more  than  four  hundred 
and  six  thousand  (406.000)  acre-feet, 
excepting  uncontrollable  spillage  from 
Lahontan  Reservoir,  and  further 
excepting  precautionary  drawdown  of 
the  Reservoir  to  create  space  for  storing 
flood  waters  from  the  Carson  River 
basin,  provided  such  drawdown  is 
neither  stored  downstream  in  Project 
facilities  nor  used  on  the  Project  for 
irrigation. 

(f)  The  United  States  may  temporarily 
store  part'of  the  Project's  supply  in 
upstream  facilities  provided  that  water 
so  stored  which  is  within  the  Project 
landowner's  entitlement  shall  be 
credited  to  the  Project  and  shall  be 
released  to  the  Project  at  its  request.  At 
any  one  time,  the  sum  of  the  storage  in 
Lahontan  Reservoir  and  the  total  related 
creditable  storage  upstream  shall  not 
exceed  the  present  storage  capacity  of 
Lahontan  Reservoir,  which  is  here 
defined  a  two  hundred  and  ninety 
thousand  (290,000)  acre-feet,  plus, 
however,  in  the  event  of  such  storage 
upstream,  an  additional  amount  equal  to 
anticipated  losses  in  transmission 
downstream  to  the  Project.  In  addition, 
the  Project  Operator  may  store  in 
Project  reservoirs  downstream  of 
Lahontan  Reservoir  a  quantity  of  water 
presently  estimated  to  be  35,000  acre- 
feel. 

(g)  Deliveries  of  water  from  the 
Truckee  Canal  into  Lahontan  Reservoir 
(when  water  is  available  and  the  Project 
is  entitled  to  it)  shall  be  permitted  only 
so  long  as  the  total  storage  credited  to 
Lahontan  Reservoir  in  that  reservoir  and 
in  upstream  facilities,  at  any  one  time,  is 
not  more  than  two  hundred  and  ninety 
thousand  (290,000)  acre-feet  plus  an 
amount  equal  to  anticipated  losses  in 
transmission  downstream  from  storage 
reservoir  to  Lahontan  Reservoir. 

(h)  Hydropower  generation  at 
Lahontan  and  V  canal  power  plants 
shall  be  incidental  only  to  releases  or 
diversions  of  water  for  beneficial 
consumptive  uses,  except  that  power 
may  be  generated  from  water  that 
would  otherwise  constitute 
uncontrollable  spill  or  precautionary 
drawdown. 

§418.5     Water  rights. 

The  regulations  in  this  part  prescribe 
water  uses  within  existing  rights.  The 
regulations  in  this  part  do  not,  in  any 
way,  change,  amend,  modify,  abandon, 
diminish,  or  extend  existing  rights. 


§418.6    Operating  criteria. 

Starting  in  19B5.  operating  criteria  and 
procedures  will  be  published  for  each 
water-year.  Those  rules  shall  supersede 
all  previous  rules  and  regulations 
regarding  operation  of  the  Newlands 
Project. 

Dated:  March  12. 1985. 
Robert  N.  Broadbent, 
Assistant  Secretary  of  the  Interior. 

|FR  n.T  85-6733  Filed  3-21-85:  8:45  am) 

BILLING  CODE  4310-0»-M 

Bureau  of  Land  Management 
43  CFR  Part  3160 

Onshore  Oil  and  Gas  Operations 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  intent  to  propose 

rulemaking. 

summary:  The  Bureau  of  Land 

Management  is  considering  revising 
provisions  of  43  CFR  Part  3160  added  by 
a  final  rulemaking  published  in  the 
Federal  Register  on  September  21. 1984 
(49  FR  37356),  to  implement  the  Federal 
Oil  and  Gas  Royalty  Management  Act  of 
1982.  These  provisions,  which  became 
effective  on  October  22.  1984,  have  been 
the  subject  of  several  public  meetings 
during  January  and  February  1985.  In 
response  to  concerns  identified  during 
those  meetings,  the  Bureau  of  Land 
Management  invites  both  written  and 
oral  comments  on  the  need  for  and 
extent  of  changes  to  the  regulations  as 
well  as  on  the  development  of  a  list  of 
potential  violations  that  are  described  in 
43  CFR  3163.4-1  (d).  During  this 
rulemaking  process,  the  Bureau  will 
operate  under  policy  guidance 
restricting  the  exercise  of  certain 
discretionary  actions. 
DATES:  Comments  should  be  submitted 
by  May  21,  1985. 

Comments  will  be  accepted  until  the 
time  a  proposed  rulemaking  is  published 
in  the  Federal  Register.  Comments 
postmarked  or  received  after  the  above 
date  may  be  considered  as  part  of  the 
decisionmaking  process  in  preparing  a 
propor-ed  rulemaking. 
ADDRESS:  Comments  should  be 
submitted  to:  Director  (140),  Bureau  of 
Land  Management,  Main  Interior  Bldg, 
Room  5555, 1800  C  Street,  N,W., 
Washington.  DC.  20240. 

Anyone  wishing  to  arrange  for  the 
submission  of  oral  comments,  contact 
either: 
Frank  Salwerowicz.  (303)  294-7136 

or 
Gene  Daniels,  (406)  657-6291 


Tom  Leshendok.  (702)  784-5676 

or 
Ken  Moyers.  (303)  231-33&0 

All  comments,  both  written  and 
summaries  of  the  oral  comments,  will  be 
available  for  public  review  in  Room  5555 
of  the  above  address  durmg  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.), 
Monday  through  Friday 

FOR  FURTHER  INFORMATION  CONTACT: 

F.-ank  Salwerowicz.  (303'l  294-7136, 
(FTS)  564-7136. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Land  Management  has 
become  aware,  through  public  meetings 
and  written  comments  presented  at 
those  meetings,  of  recommendations 
regarding  the  inspection  and 
enforcement  program  for  onshore  oil 
and  gas  operations.  The  comments  at 
these  public  meetings  have  been  made 
by  the  petroleum  industry,  some  Indian 
tribes  and  other  government  agencies 
The  Bureau  of  Land  Management  is 
requesting  additional  participation  in 
reviewing  and  possibly  amending  the 
existing  regulations  from  the  petroleum 
industry.  Indian  tribes.  S'ate 
Governments,  other  Federal  agencies, 
public  interest  groups  and  all  other 
interested  individuals.  It  is  the  intent  of 
the  Bureau  to  more  clearly  define  the 
operational  requirements  of  the  Federal 
Oil  and  Gas  Ro\alty  Management  Act. 
While  the  necessary  in-depth  analysis  of 
these  regulations  is  occurring,  the 
Bureau,  through  the  exercise  of  its 
delegated  discretionary  authority,  is 
taking  interim  actions  to:  fll  Suspend 
the  use  of  the  assessm.ent  for 
noncompliance  provisions  of  43  CFR 
3163.3  (c)  through  (j).  except  where 
actual  loss  or  damage  can  be 
ascertained:  (2)  suspend  the  application 
of  admmi.slrative  penalties  under  43 
CFR  3163.4-l(aj  except  for  faiiure  to 
abate  major  violations  that  arc  required 
to  be  corrected  in  less  than  20  days  and 
which  have  the  immediate  potential  to 
affect  public  health  and  safe;y,  cause 
significant  en\ironmental  damage,  affect 
production  or  ro\alty  accountability, 
and  those  where  drilling  or  other 
operations  are  conducted  without  prior 
approval:  and  (3]  delay  processing  of 
inspection  and  enforcement 
assessments  for  the  period  October  22. 
1984,  to  January  4,  1985.  pending  a  ruling 
from  the  Comptroller  General  regarding 
the  Bureau's  request  to  retroactively 
apply  a  "cap"  on  ail  Bureau 
assessments.  In  addition,  the  Bureau  is 
issuing  clarifying  administrative 
instructions  on:  (IJ  the  criteria  to  be 
used  in  determining  whether  a  given 
violation  should  be  considered  as  one 
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knowing!;,  or  willfully"  committed 
pursuant  to  43  CFR  3163.4-l(bl;  (2)  the 
requirement  for  fifth  business  day 
notificaiion  of  new  or  resumed 
production  pursuant  to  43  CFR  3162.4- 
l|cl;  and  (3)  the  technical  and 
procedural  review  provisions  of  43  CFR 
3t65.3.  The  Bureau  will  continue  to 
ensure  compliance  with  the  provisions 
of  43  CFR  Part  3160  dunng  this  process, 
using  all  authorized  steps  at  its  disposal. 
|.  Steven  Criles, 

Dep:ty  Assistant  Secvlory  of  the  Interior. 
March  19.  1985. 

IFR  Doc  85-6913  Filed  3-21-85:  8:45  ami 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1601 

By-Laws  of  the  Legal  Services 
Corporation 

agency:  Legal  Services  Corporation. 
ACTION:  Proposed  rule:  amendment. 

summary:  On  January  4. 1985.  the  Legal 
Services  Corporation  republished,  for 
comment,  the  By-Laws  which  had 
become  effective  on  May  19.  1964.  As  a 
resi;lt  of  the  comments  received,  the 
Corporation  s  Board  of  Directors  voted 
to  amend  the  By-Laws  on  March  8.  1985. 
1  he  amendments  make  two  major 
changes  to  the  By-Laws  and  six  minor  or 
technical  changes  to  the  By-Laws.  The 
m,i|or  changes  regard  the  scheduling  of 
m,RHling£.  the  use  of  telephonic 
participation  in  meetings  and  special 
meetings,  and  emergency  proceedings. 
Six  minor  changes  have  been  made, 
including  the  term  of  Directors, 
compensation  of  Directors  and  the 
President  of  the  Corporation,  general 
notice  of  meetings,  executive  sessions, 
and  public  participation  in  meetings  of 
the  Board. 

DATES:  Comment  must  be  submitted  on 
or  before  April  22.  1985. 
ADDRESSES:  Comments  shoiild  be 
milled  to:  Office  nf  General  Counsel. 
Leijal  S.rvi.;.  s  Corporation.  733  15th 
Sireel.  .\.VV  .  Suite  601.  Washington. 
DC.  2000^ 

FOR  FURTHEK  INFORMATION  CONTACT: 

Richard  ,\'  Bd«enstos.  Acting  Deputy 
General  Counsel.  (202)  272^010. 
SUPPLEMENTARY  INFORMATION:  Due  lo 

comments  received  by  the  Legal 
Services  Corparution  since  September. 
19H4.  the  Board  of  Directors,  after  due 
deliberation,  decided  to  republish  the 
Corporation's  By-Laws  that  had  become 
effective  on  May  19.  1984.  The  By-L.iws 
are  republished  for  comment  on  January 
4.  1985.  at  50  FR  495.  Comments  were 


received  and  considered.  On  March  8. 
1985.  the  Board,  acting  upon 
recommendations  of  its  Operations  and 
Regulations  Committee,  approved 
amendments  of  the  By-Laws.  The  exact 
amendments  are  noted  below  on  a 
section-by-section  basis.  Because 
substantive  changes  in  the  By-Laws 
h:ue  been  proposed,  the  amendments  to 
the  proposed  regulations  are  being 
published  for  further  comment. 

Section  1601.8(c).       I 

The  expiration  date  of  Directors" 
terms  has  been  amended.  The  date  July 
13,  1984.  following  the  words  "the  terms 
of  six  Directors  of  the  Board  shall 
expire"  is  changed  to  July  13,  1987.  This 
change  is  technical  in  nature.  It 
recognizes  that  the  date  July  13,  1984, 
has  passed  and  that  Directors  were  not 
confirmed  to  fill  vacant  seats. 

Section  1601. 14    Compensation. 

The  proposed  amendment  adds 
language  that  recognizes  the  fact,  that 
presently,  compensation  of  Directors  is 
restricted  by  language  in  the 
appropriations  acts  under  which  the 
Corporation  has  been  funded  in  recent 
years.  The  amendment  further 
recognizes  that  future  appropriations 
acts  or  authorizing  acts  may  also 
contain  restrictions  on  compensation  of 
Directors  not  contained  in  the  Legal 
Services  Corporation  Act  of  1974.  as 
amended. 

Section  1601.13    Meetings. 

Three  additions  have  been  made,  one 
technical  and  two  substantive. 

The  technical  addition  adds  the  letter 
"s"  to  the  word  "agree"  in  the  first 
sentence.  This  change  reflects  the 
proper  English  form  of  verbs  following 
singular  subjects. 

Two  new  sentences  have  been  added 
to  §  1601.15(b).  These  sentences  allow 
the  Board,  by  majority  vote,  to 
reschedule  a  meeting  in  advance  of  the 
scheduled  date  of  the  meeting  noticed. 
Notice  of  such  a  change  must  be  mailed 
to  each  Director  at  least  twenty-one 
days  before  the  rescheduled  date  or 
telegraphed  at  least  fifteen  days  before 
such  rescheduled  date.  The  notice  must 
specify  the  place,  date,  and  hour  of  the 
rescheduled  meeting. 

A  new  paragraph  (c)  has  been  added 
to  §  1601.15.  This  new  paragraph  allows 
Directors  to  participate  in  meetings  by 
way  of  conference  telephone  if  a 
quorum  of  the  Directors  are  physically 
present  at  the  meeting.  Participation 
under  this  section  must  be  by  telephone 
conference  call  or  by  any  means  of 
communication  by  which  all  members  of 
the  board  may  hear  one  another  and  by 
which  interested  members  of  the  public 


are  able  to  hear  and  identify  all  persons 
participating  in  the  meeting. 

This  section  allows  telephonic 
participation  in  all  meetings.  However, 
the  safeguard  of  a  physically  present 
quorum  is  added  to  prevent  possible 
abuse. 

Section  1601. 16    Specia/  Meetings. 

The  first  sentence  of  this  section  has 
been  deleted.  The  deletion  reflects  the 
addition  of  §  1601.15(c).  Because  of  that 
addition,  the  first  sentence  of  §  1601.16 
is  no  longer  necessary. 

Section  1601.1 9fcl 

The  amendment  provides  that  general 
notice  of  meetings  must  also  be  sent  to 
program  directors.  This  addition  reflects 
the  Corporation's  present  practice  and  is 
in  response  to  comments  received.  It 
ensures  that  programs  will  receive 
timely  notice  of  meetings. 

Section  1601.22    Public  Meetings: 
Executive  Sessions. 

The  words  "to  close  a  meeting  or  any 
portion  of  a  meeting"  in  the  first 
sentence  has  been  replaced  with  the 
words  "that  consideration  of  a  specific 
matter  should  be  closed '.  This  change  is 
made  in  response  to  comments  received 
by  the  Corporation  regarding  executive 
sessions.  The  change  clarifies  that 
consideration  of  specific  matters  may  be 
closed  under  the  Government  in  the  " 
Sunshine  Act. 

Section  1601.23    Public  Participation. 

Two  additions  have  been  made.  The 
sentence  "The  Board  welcomes  written 
and  other  communications  from 
members  of  the  public."  has  been  added 
to  the  beginning  of  the  section.  The 
word  "Other"  has  been  added  to  the 
beginning  of  the  last  sentence  of  the 
section.  Both  changes  respond  to 
comments  received  and  reflect  the 
Board's  desire  to  have  public  input  at  its 
meetings.  The  second  change  recognizes 
the  Chairman's  ability  to  allow  members 
of  Ihe  public  to  address  the  Board  even 
if  they  have  not  been  able  to  request  to 
do  so  in  writing. 

Section  1601.24    Emergency 
Proceedings. 

This  section  has  been  entirely 
rewritten.  Comments  received 
expressed  the  opinion  that  the  section, 
as  originally  passed,  violated  the 
Government  in  the  Sunshine  Act. 
Several  commentators  recommended  the 
removal  of  disrupting  members  of  the 
public  if  the  disruption  p.revents  the 
Board  from  conducting  its  business.  The 
proposed  amendment  is  the  result  of  a 
combination  of  alternatives  offered  to 
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the  Board.  The  revised  section  allows 
the  Board,  by  majority  vote,  to  give  the 
Chairman  or  presiding  officer  the 
authority  to  have  disrupting  members  of 
the  public  removed  from  the  meeting  if 
in  the  opinion  of  the  Chairman,  the 
Directors  are  rendered  incapable  of 
conducting  a  meeting  by  the  acts  or 
conduct  of  such  members  of  the  public 
present. 

This  proposed  amendment  gues  the 
Hoard  the  ability  to  conduct  its  business 
free  of  disruption  while  still  obeying  the 
letter  and  the  spirit  of  theficnernment 
in  the  Sunshine  Act. 

Si'cthin  1601.38     Cunippnsotion. 

The  words  "Except  as  otherwise 
provided  by  Pub.  L.  98-166  or 
subsequent  legislation."  have  been 
added  to  the  beginning  of  the  section. 
This  addition  recognizes  the  additional 
restrictions  on  compensation  of  the 
['resident  of  the  Corporation  placed  by 
tlie  appropriations  acts  under  which  the 
Corporation  has  been  operating  and  that 
future  legislation  may  contain  further 
restrictions  not  contained  in  the  Legal 
Services  Corporation  Act  of  1974.  as 
amended. 

List  of  Subjects  in  45  CFR  Part  1601 

Administrative  practice  and 
procedure.  Organization  and  functions 
(government  agencies).  Seals  and 
insignias. 

PART1601— I  AMENDED] 

For  the  reasons  set  out  above. 45  CFR 
I'arl  1601  is  proposed  to  be  amended  as 
follows: 

<;  1601.8     I  Amended  I 

1.  Paragraph  (c)  of  §  1601.8  is 
amended  by  removing  the  numeral 
"1984"  after  "the  terms  of  six  Directors 
of  the  Board  shall  expire  on  July  13," 
and  inserting  in  its  place  the  numeral 
"1987". 

§1601.14    [Amended! 

2.  Section  1601.14  is  amended  by 
inserting  the  words  "Except  to  the 
extent  Legal  Services  Corporation  is 
restricted  by  Pub.  L.  98-166  and  98-41 1 
of  subsequent  appropriation  or 
authorizing  acts."  at  the  beginning  of  the 
section  before  the  words  "Directors 
shall  be  entitled". 

$1601.15    [Amendedl 

3.  Paragraph  (b)  of  §  1601.15  is 
amended  by  adding  the  letter  "s"  to  the 
word  "agree"  following  the  words 
"Directors  of  the  Board"  m  the  first 
sentence. 

4.  Paragraph  (b)  of  §  1M)1.15  is  further 
amended  by  inserting  the  sentences  "In 
the  event  a  majority  of  the  members  of 


the  Board  agrees  to  reschedule  a 
meeting  to  a  date  in  advance  of  the 
scheduled  date  for  such  meeting,  notice 
of  such  rescheduling  shall  be  mailed  to 
each  Director  at  least  twenty-one  days 
before  the  rescheduled  date  for  such 
meeting  or  shall  be  telegraphed  or 
delivered  at  least  fifteen  days  before 
such  rescheduled  date.  Every  such 
notice  shall  specify  the  place,  dale,  and 
hour  of  the  rescheduled  meeting."  after 
the  last  sentence  of  paragraph  (b). 

5.  Section  1601.15  is  further  amended 
by  adding  a  new  paragraph  (c)  which 
reads  as  follows: 

•  *  *  •  * 

(c)  If  a  quorum  of  the  Directors  are 

physically  present  at  a  meeting  of  the 
Board,  other  Directors  may  participate 
in  a  meeting  of  the  Board  by  means  of 
conference  telephone  or  by  any  means 
of  communication  by  which  all  persons 
participating  in  the  meeting  are  able  to 
hear  one  another  and  by  which 
interested  members  of  the  public  are 
able  to  hear  and  identify  all  persons 
participating  in  the  meetings. 

§1601.16    [Amended! 

6.  Section  1601.16  is  amended  by 
removing  in  its  entirety  the  first 
sentence  of  the  section. 

§1601.19     I  Amendedl 

7.  Paragraph  (c)  of  §  16t)1.19  is 
amended  by  inserting  the  words  "and 
the  program  director"  before  the  words 
"of  every  recipient."  in  the  second 
sentence. 

§1601.22    (Amended! 

8.  Section  1601.22  is  amended  by 
removing  the  words  "to  close  a  meeting 
or  any  portion  of  a  meeting"  before  the 
words  "to  public  observation"  is  the 
first  sentence  and  inserting  in  their 
place  the  words  "that  consideration  of  a 
specific  matter  should  be  closed". 

§1601.23    [Amended! 

9.  Section  1601.23  is  amended  by 
inserting  the  sentence  "The  Board 
welcomes  written  and  other 
communication  from  members  of  the 
public."  at  the  beginning  of  the  section. 

10.  Section  1601,23  is  further  amended 
by  insertmg  the  word  "Other"  before  the 
word  "Member    in  the  last  sentence  of 
the  section  and  by  replacing  the  capital 
"M"  in  "Member"  with  a  lower  case 
"m". 

11.  Section  1601.24  is  revised  to  read 
as  follows: 

§  1601.24    Emergency  proceedings. 

If.  in  the  opinion  of  the  Chairman,  the 
Directors  are  rendered  incapable  of 
conducting  a  meeting  by  the  acts  or 
conduct  of  any  members  of  the  public 


present  at  the  meeting,  the  Directors 
may  thereupon  determine  by  a  recorded 
vote  of  the  majority  of  the  number  of 
Directors  present  at  the  ,Ticeting  that  the 
Chairman  or  presiding  officer  of  the 
Board  shall  have  the  authority  to  have 
such  members  of  the  public  who  are 
responsible  for  such  acts  or  conduct 
remo\ed  from  the  meeting. 

§  1601.38    [Amendedl 

12.  Section  1601.38  is  amended  by 
replacing  the  initial  capital  "T"  with  a 
lower  case  "t"  and  inserting  the  words 
"Except  as  otherwise  provided  b>  Pub 
L.  98-166.  98-411  or  subsequent 
legislation."  at  the  beginning  of  the 
section. 

Dated:  March  19.  1985. 
Ricliard  N.  Bagenstos. 
Art:n<;  Deputy  Gcnerui  Counsel. 
|FR  Doc  «5-6852  Filed  3-21-85:  8:45  am] 
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SUMMARY:  Cellular  Customer  Equipment 

is  not  presently  required  to  have  a 
convenient  means  for  the  user  to  select 
operation  on  frequency  Block  A  or  Block 
B.  This  situation  may  stifle  competition 
between  wireline  and  non-wirei;nc 
cellular  carriers  In  response  to  a 
petition  for  rulemaking,  the  .Notice 
proposes  several  alternative  solutions  to 
this  problem.  Interested  members  of  the 
public  are  in\itpd  to  submit  comments. 

DATES:  Comments  are  due  by  April  22. 
1985  and  replies  by  May  7.  1985. 

address:  Secretary's  Office,  Room  202. 
Federal  Communications  Commission, 
Washington.  DC.  20554, 

FOR  FURTHER  INFORMATION  CONTACT: 

Keiiy  Cameron.  |202|  632-6450. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  22 

Mobile  radio  service 

Notice  of  Proposed  Rulemaking 

In  the  Matter  of  Amendment  of  Part  22  of 
the  Commission's  Rules  Relative  to  the 
Domestic  Public  Cellular  Radio 
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Telecommunications  Service;  CC  Docket  No. 
85-25,  RM-4735. 

Adopted:  January  31, 1985. 
Released:  February  12, 1985. 
By  the  Commission. 

Background 

1.  The  Law  Offices  of  Matthew  L 
Leibowit2,  P.A.  and  Arthur  K.  Peters. 
P.E.,  Consulting  Engineers  (petitioners) 
have  filed  a  Petition  for  Rulemaking 
requesting  that  the  Commission  require 
that  all  cellular  customer  equipment  be 
equipped  to  permit  subscriber  selection 
of  operation  on  either  frequency  Block  A 
or  Block  B.  Several  parties  have  filed 
comments  in  support  of  the  petition.  The 
commenters  have  urged  us  to  adopt  the 
petitioners'  proposal  or  an  alternative 
solution,  such  as  giving  subscribers  or 
resellers  a  proprietary  interest  in 
cellular  telephone  numbers  or  requiring 
that  telephone  numbers  be 
programmable  by  the  subscriber.'  We 
recognize  that,  because  of  the  early 
wireline  entry  into  most  markets,  the 
widespread  use  of  cellular  customer 
equipment  that  does  not  permit 
subscriber  selection  of  frequency  Block 
A  or  Block  B  could  have  a  serious  anti- 
competitive effect  in  both  the  local  and 
roamer  markets.  Accordingly,  we  are 
adopting  this  Notice  of  Proposed 
Rulemaking  whicW  proposes  alternative 
methods  for  addressing  this  problem. 
We  request  that  interested  parties 
submit  comments  on  the  extent  of  the 


'  A  list  of  the  commenting  parties  is  attdf.h.ed  <is 
Appendix  C.  None  of  the  conunenters  opposed  the 
petition.  Several  of  the  Regional  Bell  Cellular 
Companiea  (RBCCs)  have  filed  comments  in  a 
related  proceeding.  Policy  and  Rules  Concerning 
the  Furnishing  of  Customer  Premises  EquipmenL 
Enhanced  Services  and  Cellular  Communications 
Sen,:ces  by  the  Bell  Operatirg  Companies.  Notice 
of  Proposed  Rule  Making.  CC  Docket  No.  84-63-' 
FCC  84-271.  released  June  2a  1984  arguing  that  if  an 
A/B  Bwi'c'i  requirement  (or  some  similar 
requirement)  is  adopted  it  should  be  of  general 
application.  We  will  consider  in  this  proceeding 
whether  to  impose  an  A/B  Switch  requirement  on 
cellular  system  operators  affihated  with  RBCCs.  in 
addition  to  considenng  the  more  general  relief 
proposed  by  petitioners. 

Two  of  the  commenting  parties.  Chase'Post 
Cellular  Systems  (Chase /Post)  and  MCI  Cellular 
Telephone  Company  (.MCI)  have  suggested  that  a 
further  barrier  to  competition  exists  Chase/Post 
urges  us  to  propose  that  local  telephone  companies 
be  required  to  give  propnetary  interest  in  cellular 
telephone  numbers  to  subscnbers  and  resellers 
rather  than  to  the  local  cellular  carrier  Chase/Post 
argues  that  a  subscriber  that  has  spent  money 
advertising  a  particular  telephone  number  will  be 
unlikely  to  switch  to  a  different  earner  if  in  so  doing 
it  must  relinquish  its  telephone  number  Similarly, 
MCI  suggests  that  we  require  that  telephone 
numbers  be  programmable  by  the  customer  at  the 
control  head  or  handset  This  would  obviate  the 
need  for  the  custom.er  to  have  a  terhnicial  program 
a  new  telephone  ni.inber  into  his  cellular  unit  upon 
switching  to  a  new  earner  We  mvite  public 
comment  on  the  necessity  or  desirability  of  adopting 
one  of  these  suggestions. 


competitive  threat  and  how  best  to 
address  it.' 

2.  Petitioners  note  that  the 
Commission  has  sought  the  expeditious 
initiation  of  cellular  sen'ice  to  Lhe  public 
as  part  of  a  national  telecommunications 
system.  At  the  same  time,  the 
Commission  has  sought  to  foster  a 
competitive  market,  featuring  diversity 
of  technology,  service  and  price,  by 
licensing  two  facilities-based 
competitors  in  each  market.  Therefore, 
petitioners  point  out.  the  Commission 
required  all  cellular  mobile  units  to  be 
able  to  operate  over  the  entire  40  MHz 
of  spectrum  allocated  to  cellular  (i.e.. 
Block  A  and  Block  B)  "in  order  to  insure 
full  coverage  in  all  markets  and 
compatibility  on  a  nationwide  basis." 
Cellular  Communications  Systems.  86 
FCC  2d  469.  482  (1982).  Further,  all 
mobile,  portable  and  base  stations  are 
required  to  conform  with  compatibility 
specifications  approved  by  the 
Commission.' This  compatibility 
standard  included  a  requirement  that 
"[a  I  means  must  be  provided  within  the 
mobile  station  to  identify  the  preferred 
system  as  either  System  A  or  System 
B."« 

3.  Based  upon  this  regulatory 
background,  petitioners  contend  that  a 
mobile  subscriber  should  have  complete 
freedom  to  select  operation  on  Block  A 
or  Block  B  and  further  that  this  selection 
should  be  a  simple  mttter.'  However, 
petitioners  assert  that  several  major 
manufacturers  are  designing  and  selling 
equipment  that  prevents  easy  selection 
of  the  frequency  block.* Typically, 
petitioners  contend,  this  is  done  by 
installing  a  programmable  read-only 
memory  (PROM)  in  the  mobile  unit.  The 
PROM  would  provide  for  service  only 
on  the  preferred  frequency  block  unless 
service  on  that  block  were  totally 
unavailable. 'The  subscriber  would  be 


■In  particular  we  request  that  commenting 
parties  address  themselves  to  the  question  of  the 
cost  to  subscribers  of  switching  carriers  where  this 
requires  reprogramming  the  unit  as  well  as  the 
additional  cost,  if  any.  to  subscribers  and 
manufacturers  of  swilchable  units. 

'  Cellular  System  Mobile  Station— l^nd  Station 
Compatability  Specification,  OST  Bulletin  No,  53 
(.^pnl  1981),  Publishetias  Appendix  D  to  Cellular 
Communications  Sykeins.  86  FCC  2d  at  576-640. 

'  Id.  at  Section  2,3.10  (  "Preferred-System 
Selection").  86  FCC  2d  at  594 

'  Petitioners  suggest  the  use  of  an  A/B  switch  as 
one  possible  mechanism  to  allow  easy  selection. 

"Petitioners  confirmed  this  finding  by  a  survey  of 
manufacturers  including  OKI.  Slromberg-Carlson. 
General  Electric.  Motorola,  E.F,  Johnson.  Harris. 
Western  Electric  and  NEC.  The  results  of  this 
survey  have  not  been  submitted  to  the  Commission. 

'Thus,  a  subscriber  receiving  service  on  Block  B 
could  only  receive  service  an  Block  A  under  unusual 
circumstances,  for  example,  when  roaming  in  an 
area  in  which  service  in  unavailable  on  Block  B, 


able  to  select  operation  on  the  other 
frequency  block  only  by  bringing  the 
mobile  unit  to  a  cellular  service  center 
for  reprogramming. 

4:  Petitioners  contend  that  this  method 
of  selection  presents  several  problems. 
First,  they  note  that  competition  for 
existing  subscribers  will  be  stified  by 
any  device  that  inhibita  easy  selection 
of  a  frequency  block.  This  will 
exacerbate  the  competitive 
disadvantage  of  the  second  carrier  to 
enter  the  market,  because  the  early 
subscribers  will  typically  have  mobile 
units  programmed  for  the  frequency 
block  of  the  first  carrier.  In  addition, 
petitioners  contend  that  competition 
between  local  carriers  for  roamers  will 
be  eliminated.  The  petitioners  argue 
that,  absent  easy  frequency  block 
selection,  the  resale  of  cellular  service 
by  a  non-wireline  applicant  is  unlikely 
to  ameliorate  the  wireline  head  start, 
because  the  reseller's  customers  would 
not  be  able  to  convert  readily  to  the 
non-wireline  system  when  it  became 
operational.  Petitioners  also  point  out 
that  a  carrier  would  have  a  substantial 
economic  incentive  to  offer  or  encourage 
the  use  of  PROM-oriented  mobiles  in 
order  to  prevent  subscribers  from 
leaving  its  system.  This  incentive  would 
apply  equally  to  both  carriers  once  both 
systems  become  operational. 

Discussion 

We  tentatively  find  that  automatic 
[i.e.,  PROM-controlled)  band  selection, 
without  a  convenient  method  for 
customer  selection  of  frequency  block, 
could  tend  to  lessen  competition 
between  wireline  and  non-wireline 
carriers  within  a  market  both  for  locul 
subscribers  '  and  for  roamer 
subscribers.  We  solicit  comment  on 
whether  automatic  band  selection 
provides  any  countervailing  public 
benefit. 

6.  Petitioners  argue  that  automatic 
band  selection  exacerbates  the  "head- 
start  problem."  We  recognize  that  in 
most  markets,  the  wireline  carrier 
begins  service  before  the  non-wireline 
carrier.* However,  absent  a 


'This  would  appear  to  be  so  at  least  in  the  case 
of  subscribers  who  purchase  their  equipment  rather 
than  leasing  it.  See  n.  10,  infra. 

•To  date,  there  have  been  only  three  non-wirelinc 
carriers  that  have  begun  service  before  iheir 
wireline  competitors.  Wireline  carriers  have  been 
granted  operating  authority  in  34  markets  wh'le 
non-wirelines  have  been  licensed  in  only  eight  An 
additional  55  wireline  carriers  and  43  non  wirelines 
have  been  granted  construction  permits,  all  of  tl.cse 
in  the  90  largest  markets.  It  is  unclear  whether  the 
wireline  headstart  will  continue  in  subsequent 
markets  in  view  of  the  Commissions  adoption  of  a 
random  selection  procedure  for  awarding  cellular 
authorizations  in  markets  below  the  top  thirty, 

Conlin'ird 


Federal  Register  /  Vol.  50.  No.  56  /  Friday,  March  22.  1985  /  Proposed  Rules 


11521 


particularized  showing  that  early  entry 
by  a  wireline  carrier  would  not  be  in  the 
public  interest,  it  is  our  goal  to  ensure 
that  the  public  receives  service  as 
expeditiously  as  possible. 

7.  We  are  concerned,  however,  that, 
once  both  carriers  have  entered  the 
market.  PROM-controiled  band 
selection  will  discourage  cellular 
customers  from  choosing  a  cellular 
carrier  on  the  basis  of  service  area, 
quality  of  service,  cost  and  similar 
factors,  due  to  the  inconvenience  and 
expense  of  changing  from  one  system  to 
the  other. '"Moreover,  automatic  band 
selection  may  deprive  roamers  of  any 
choice  of  carriers,  thereby  eliminating 
competition  between  carriers  for 
roamers  using  this  type  of  unit.  This  is 
because  a  subscriber  to  wireline  service, 
for  example,  will  have  preferred  access 
to  wireline  service  in  other  markets 
when  roaming  because  the  subscriber's 
mobile  unit  will  automatically  tune  to 
the  wireline  frequency  block.  This 
roamer  would  be  unable  to  use  non- 
wireline  service  if  a  wireline  carrier 
were  operating." 

8.  As  petitioners  have  observed,  each 
carrier  will  have  an  economic  incentive 
to  prevent  its  subscribers  from  changing 
to  the  other.  We  prefer  that  carriers 
attempt  to  retain  their  subscribers  by 
offering  superior  service,  rather  than  by 
holding  them  hostage  by  offering,  or 
encouraging  the  use  of,  cellular  customer 
equipment  featuring  automatic  band 
selection.  We  believe  that  competition 
between  carriers  will  ensure  that  the 
public  receives  the  best  service. 

9.  In  a  fully  competitive,  free  market, 
consumers  would  be  able  to  choose 
cellular  units  that  contain  options  that 
are  important  to  them:  consumers 
desiring  ease  of  carrier  selection  would 
thus  buy  units  with  a  mechanism  for 
subscriber  selection  of  carrier.  Because 
of  the  existence  of  a  substantial  wireline 
headstart  in  many  areas,  however,  the 
competitive  nature  of  the  market  may 
have  been  skewed.  When  wireline 
carriers  are  licensed  well  before  non- 
wireline  carriers,  consumers  may  not  be 


Cellular  Lottery  Selection,  56  RR  2d.  8.  (1984).  A 
Petition  for  Declaratory  Ruling  filed  by  Ameritech 
Mobile  Communications.  Inc.,  which  requests  that 
we  abolish  our  headstart  doctrine,  is  currently 
pending  before  the  Commission. 

'"The  inconvenience  may  be  minimal  for  a 
subscriber  leasing  equipment  rather  than  purchasing 
it  because  his  decision  to  change  would  probably 
require  him  to  term.inale  his  lease  with  the  senice 
provider  in  any  event. 

"  It  may  be  that  our  concern  in  this  area  is 
overstated  if  roamer  service  is  predominantly 
offered  under  agreements  between  home  carriers 
rather  than  by  individual  subscriber  selection. 
Parlies  should  comment  on  the  degree  to  which  an 
inability  to  select  between  roaming  systems 
impoiee  costs  on  consumers  or  hinders  competition. 


aware  that  they  will  later  be  able  to 
choose  another  carrier  or  that  their 
choice  of  equipment  may  hamper  their 
ability  to  use  cellular  systems  on  the 
other  frequency  block.  '^  Wireline 
carriers'  equipment  distribution  entities 
and  the  sales  agents  for  wireline  cellular 
carriers,  who  are  responsible  for  many 
of  the  early  equipment  sales  under  a 
headstart,  have  a  disincentive  to 
promote  the  sale  or  lease  of  equipment 
with  the  subscriber  selection  option.  As 
a  result,  the  temporary  competitive 
imbalance  caused  by  the  headstart  may 
have  prolonged  effects  on  consumers' 
freedom  of  choice.  Because  of  this 
consequence  of  a  wireline  headstart,  we 
are  considering  several  ways  to  enhance 
consum.ers"  freedom  to  choose  carriers. 

10.  One  method  to  mitigate  the  effects 
of  the  headstart  would  be  to  require  that 
all  cellular  customer  equipment  be 
designed  with  an  easy  means  for 
subscriber  selection  of  operations  on 
either  frequency  Block  A  or  Block  B." 
Under  this  alternative  we  would  require 
that  all  cellular  mobile  units  sold  or 
leased  after  a  specified  d.ite"  be  so 
equipped. "However,  two 
disadvantages  to  this  approach  prevent 
us  from  giving  it  our  unqualified 
endorsement.  First,  we  believe  that,  to 
the  extent  possible,  decisions 
concerning  the  types  of  features  to  be 
offered  to  the  public  should  be  decided 
by  marketplace  forces.  If  the  cost  of  a 
particular  feature,  such  as  the  one 
proposed  by  petitioners,  outweighs  its 
value  to  consumers,  then  there  is  no 
reason  for  this  Commission  to  dictate  to 
consumers  that  they  must  purchase  it.  If, 
on  the  other  hand,  the  value  to 
consumers  of  this  feature  is  very  great, 
then  public  demand  will  force 
manufacturers  to  supply  this  feature.  In 
such  a  case,  cellular  customer 
equipment  that  does  not  permit  easy 
selection  of  the  frequency  block  may 
disappear  from  the  market,  thereby 
obviating  the  need  for  regulatory 
action." 

11.  The  second  problem  with  the 
solution  urged  by  petitioners  is  that  it 
appears  unfairly  to  place  the  burden  of 
remedial  action  on  manufacturers  when 
the  benefit  of  the  present  situation  is 


"We  note  that  one  means  of  mitigating  this  effect 
of  the  wireline  headstart  might  be  to  require 
wireline  carriers  and/or  equipment  distributors  to 
inform  consumers  of  the  eventual  entry  of  a  second 
carrier  and  the  potential  advantages  of  switchable 
cellular  units. 

"  We  invite  comment  as  to  whether  any 
particular  method  of  subscriber  selection  should  be 
required  oi  prohibited  [eg.,  switch,  keypad  or 
programming). 

"Comments  are  sought  on  when  such  a 
regulation  should  be  made  effective. 

"The  proposed  rule  is  set  forth  in  Appendix  A. 

"See  n.  2,  supra. 


being  enjoyed  by  wireline  c  Uular 
carriers.  Therefore,  in  order  lo  address 
this  problem,  we  are  taking  two  steps. 
We  are  considering,  as  a  less  intrusive 
alternative,  requiring  any  equipment 
distribution  entity  affiliated  with  a 
wireline  carrier,  and  any  sales  agent 
acting  for  a  wireline  carrier  or  its 
affiliates,  to  offer  for  sale  or  lease  only 
equipment  with  a  subscriber  selection 
mechanism. ■''This  is  our  preferred 
means  of  dealing  with  this  problem, 
which  will,  it  is  hoped,  be  of  temporar\' 
duration."  A  less  universally  applicable 
variation  on  this  approach,  which  could 
serve  many  of  the  same  goals,  would  be 
to  impose  the  requirement  of  offering 
only  subscriber-selection  units  on 
distribution  entities  and  sales  agents 
affiliated  with  the  operations  of  the 
Regional  Bell  Cellular  Companies 

12.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  interested 
parties  may  file  comments  on  or  before 
April  22, 1385,  and  reply  comments  on  or 
before  May  7, 1985.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding,  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  written 
summary  indicating  the  nature  and 
source  of  such  information  is  placed  in 
the  public  file,  and  provided  that  the  fact 
of  the  Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order.  To  file  formally  in  this 
proceeding,  participants  must  file  an 
original  and  five  copies  of  all  comments. 
reply  comments,  and  supporting 
comments.  If  participants  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  plus 
nine  copies  must  be  filed.  Comments 
and  reply  comments  should  be  sent  to 
Office  of  the  Secretary',  Federal 
Communications  Commission, 
Washington,  DC.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  (Room  239)  of  the  Federal 


"The  proposed  rule  is  set  forth  in  Appendix  B. 
This  proposed  rule  does  not  mciude  resellers  of  the 
wireline  earners  service  because  resellers  arr 
generally  not  under  the  control  of  the  earner  In 
addition,  ."^seliers  may  have  difercnl  interests  and 
incentives  than  the  earner  This  is  most  obviously 
so  m  the  case  of  an  eventual  non-wirehne  earner 
that  resells  the  wireline  earner  s  service 

'•We  request  comments  on  whether  any 
rcquiremeni  imposed  on  wjrehne  earners  should 
terminate  automatically  on  either  a  set  date  or  some 
fixed  penod  after  entry  of  a  non-wireline  carrier 
into  a  market. 
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Communicalions  Commission.  1919  M 
Street.  NW.,  Washington.  DC.  20554. 

13.  For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting.  In  general,  an  ex 
parte  presentation  is  any  written  or  oral 
communication  [other  than  formal 
written  comments/pleadings  and  formal 
oral  arguments)  between  a  person 
outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  t:x  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceedi.ig 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  fv 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally.  §  1.1231  of  the 
Commission's  rules,  47  CFR  1.1231. 

Regulatory  Flexibility  Act— Initial 
Analysis 

1 4.  Reasons  for  Action  and  Objective. 
These  rules  are  being  proposed  to 
promote  competition  in  the  cellular 
radio  marketplace  and  to  provide 
service  to  the  public  in  the  most 
efficient,  expeditious  manner  possible. 

15.  Legal  Basis.  The  authority  for  this 
rulemaking  is  contained  in  sections  4(i) 
and  303(r)  of  the  Com.munications  Act  of 
19,14.  as  amended,  47  U.S.C.  154(i)  and 
303(r), 

16.  Small  Entities  Affected  and 
Potential  Impact.  We  are  unaware  of 
any  small  entities  that  would  be  directly 
affected  by  these  rules.  Subscribers  to 
this  service  range  in  size  from  single 
individuals  to  multi-million  dollar 
corporations.  Small  entities  will  not  be 
adversely  affected  economically  by 
these  rules.  We  believe  these  rules  will 
probably  benefit  small  entities  by 
promoting  competition  in  both  the  local 
and  roamer  markets  I'cr  cellular  service. 


17.  Relevant  Federal  Rules  Which 
0\  erlap.  Duplicate  or  Conflict  with  this 
action.  None. 

18.  Reporting,  Record-keeping  and 
Compliance  Requirements.  This 
rulemaking  does  not  involve  any 
additional  reporting  requirements. 

19.  Alternatives  that  would  lessen 
impact.  None. 

20.  It  is  ordered  that  a  copyof  this 
Notice  of  Proposed  Rulemaking  shall  be 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 

(Sees.  4.  303.  48  Stat.,  as  amended,  1066, 1082: 
47  U.S.C.  154.303). 

Federal  Communications.Commission. 
William  |.  Tricarico, 

Secretary. 

Appendix  A 

PART  22— {AMENDED  I 

47  CFR  Part  22  is  amended  as  follows: 
1.  In  §  22.902.  paragraph  (e)  is  revised 
to  read  as  follows:       1 

§  22.902    Frequencies.  I 

(ej  All  customer  equipment  must 
initially  be  capable  of  communicating  on 
the  666  channels  specified  in  paragraphs 
(b)  (1)  and  (2)  of  this  rule  section,  with  a 
convenient  means  for  the  user  to  select 
operation  on  Block  A  or  Block  B. 

Appendix  B  j 

47  CFR  Part  22  is  amended  as  follows: 
1.  In  §  22.902,  paragraph  (b)(2)(i)  is 
added  to  read  as  follows: 

§  22.902    Frequencies. 

(b)   •    •    • 

(2)  •   •   • 

(i)  No  carrier  operating  a  cellular 
system  on  frequency  Block  B,  pursuant 
to  subsection  (b)(2)  of  this  section,  nor 
any  subsidiary,  affiliate,  related 
company,  or  agent  of  such  carrier,  shall 
offer  to  the  public,  for  sale  or  for  lease, 
any  cellular  customer  equipment  that 
does  not  have  a  convenient  means  for 
the  user  to  select  operation  on  Block  A 
or  Block  B. 
•         *         »         « 

Appendix  C 

List  of  Commenting  Pa  ties 

American  Mobile  Communications 

Charisma  Communications 

Chase/Post  Cellular  Systems 

Gencom,  Inc.  et  al.        i 

Jubon  Engineering,  IncJ 

MCI  Cellular  Telephone  Company 

Telocator  Network  of  America 

|FR  Doc.  85-4623  Filed  3-31-85;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  14  and  52 

Federal  Acquisition  Regulation  (FAR); 
Acceptable  Evidence  in  Establishing 
the  Date  of  Mailing  of  a  Late  Bid  or 
Proposal 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  ijnd 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  revision  of  Federal 
Acquisition  Regulation  (FAR)  14.304-1 
and  the  related  solicitation  provisions 
concerning  acceptable  evidence  in 
establishing  the  date  of  mailing  of  a  late 
bid  or  proposal  sent  by  certified  or 
registered  mail. 

DATE:  Comments  on  the  proposed 
revisions  should  be  submitted  in  writing 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  May  21.  1985. 
to  be  considered  in  the  formulation  of 
the  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to;  General 
Services  Administration.  Attn:  F.A.R 
Secretariat  (VR).  18th  and  F  Streets, 
NW,  Room  4041.  Washington.  DC  20405. 

Please  cite  FAR  Case  No.  85-16  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  .M.  Schwartz,  Director,  FAR 
Secretariat,  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION:  FAR 
14.304-l(bj  and  the  related  solicitation 
provision  at  52.214-7  state  that  the  only 
acceptable  evidence  to  establish  the 
date  of  mailing  of  a  late  bid, 
modification,  or  withdrawal  sent  either 
by  registered  or  certified  mail  is  a  U.S. 
or  Canadian  Postal  Service  postmark  on 
the  wrapper  or  on  the  original  receipt 
from  the  U.S.  or  Canadian  Postal 
Service. 

As  a  result  of  problems  that  have 
been  encountered,  it  has  become 
apparent  that  the  requirement  for  a 
Postal  Service  postmark  on  either  the 
wrapper  or  postal  receipt  (rather  than 
on  both)  creates  a  situation  where  the 
potential  exists  for  bidders  to 
manipulate  the  bidding  system  to  their 
own  advantage.  Concerns  on  this 
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subject  have  been  e.xpressed  by  the 
General  Accounting  Office,  the  Office  of 
Federal  Procurement  Policy,  and 
members  of  Congress,  all  of  whom 
advocate  adoption  of  the  "double  bull's- 
eye"  late  bid  rule.  i.e..  that  the  only 
acceptable  evidence  to  establish  the 
date  of  mailing  of  a  late  bid. 
modification,  or  withdrawal  sent  either 
by  registered  or  certified  mail  is  a  US. 
or  Canadian  Postal  Service  postmark  on 
both  the  envelope  or  wrapper  and  on  the 
original  receipt  from  the  U.S.  or 
Canadian  Postal  Service. 

Accordingly,  the  proposed  change 
revises  FAR  14.304-l(b)  and  the  related 
solicitation  provision  at  52.214-7  to 
incorporate  the  "double  bulls-eye"  late 
bid  rule,  and  makes  a  corresponding 
revision  in  the  solicitation  provision  at 
52.215-10.  which  pertains  to  late 
submissions,  modifications,  and 
withdrawals  of  proposals. 

Roger  M.  Schwartz, 

Director.  FAR  Secret  aria:. 
Dated:  Mdrch  18.  1985. 

List  of  Subjects  in  48  CFR  Parts  14  and 
52 

Government  procurement. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  14  and  52  be  amended  as  follows: 

1.  The  Authority  for  Parts  14  and  52  is: 

Authority:  40  U.S.C.  486(c):  Chapter  137,  10 
U.S.C,  42U-S,C.  2453(c). 

PART  14— SEALED  BIDDING 

2.  Section  14.304-1  is  amended  by 
revising  the  first  sentence  cf  paragraph 
(b)  to  read  as  follows: 

14.304-1     General. 

*  •  *  •  ■ 

(b)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
bid,  modification,  or  withdrawal  sent 
either  by  registered  or  certified  mail  is  a 
U.S.  or  Canadian  Postal  Service 
postmark  on  both  the  envelope  or 
wrapper  and  on  the  original  receipt  from 
the  U.S.  or  Canadian  Postal 
Service.*  *  * 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  52.214-7  is  amended  by 
inserting  a  colon  in  the  first  sentence  of 
the  introductory  text  following  the  word 
"provision"  and  removing  the  remainder 
cf  the  paragraph;  by  removing  the  date 
in  the  title  of  the  solicitation  provision 
and  inserting  in  its  place  the  date  (JUL 
1985);  and  by  revising  the  first  sentence 
in  paragraph  (c)  of  the  provision  to  read 
as  fellows: 


52.214-7    Late  Submissions,  Modifications, 
and  Withdrawals  of  Bids. 

(c]  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late  bid, 
modification,  or  withdrawal  sent  either  by 
registered  or  certified  mail  is  the  U.S.  or 
Canadian  Postal  Service  postmark  on  both 
the  envelope  or  wrapper  and  on  the  original 
receipt  from  the  U.S.  or  Canadian  Postal 
Service.*   *  * 
***** 

4.  Section  52.215-10  is  amended  by 

inserting  a  colon  in  the  introductory  text 
following  the  word  "provision"  and 
removing  the  remainder  of  the  sentence; 
by  removing  the  date  in  the  title  of  the 
solicitation  provision  and  inserting  in  its 
place  the  date  (JUL  1P85);  and  by 
revising  the  first  sentence  in  paragraph 
(d)  of  ihe  provision  to  read  as  follows: 

52.215-10     Late  Submissions, 

Modifications,  and  Withdrawals  of 

Proposals. 

*  •  ■  *         * 

(d)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  or  modification  sent  either  by 
registered  or  certified  mail  is  the  U.S.  or 
Canadian  Postal  Service  postmark  on  both 
the  envelope  or  wrapper  and  on  the  original 
receipt  from  the  US.  or  Canadian  Postal 
Service.*   *   * 
***** 

[FR  Doc.  85-6797  Filed  3-21-85;  8:45  am] 

BILLIMO  COOC  6«20-«1-li 

48  CFR  Part  52 

Federal  Acquisition  Regulation  (FAR); 
Definition  of  Women-Owned  Small 
Businesses 

AGENCIES:  Department  of  Defense 
(DOD).  General  Serv^ices  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  revision  of  the  Federal 
Acquisition  Regulation  (FAR)  in  52.219- 
13,  Utilization  of  Women-Owned  Small 
Businesses. 

DATE:  Comments  on  the  proposed 
revision  should  be  submitted  in  writing 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  May  21,  1985, 
to  be  considered  in  the  formulation  of 
the  final  rule, 

ADDRESS:  Interested  parties  should 
submit  written  comments  to;  General 
Services  Administration,  Attn:  FAR 
Secretariat  (VR).  18th  and  F  Streets. 
NW..  Room  4041.  Washington,  D.C. 
20405. 

Please  cite  FAR  Case  No.  85-14  in  all 
correspondence  related  to  this  issue. 


FOR  FURTHER  INFORMATION  CONTACr. 

Roger  M.  Schwartz.  Director,  FAR 
Secretariat.  (202)  523-^"55- 
SUPPLEMENTARY  INFORMATION:  The 

proposed  revision  amends  the  contract 
clause  at  FAR  52.219-13,  Utilization  of 
Women-Owned  Small  Businesses,  to 
define  "small  business  concern",  to 
expand  the  definition  of  "women-owned 
small  businesses"  to  include  the 
criterion  that  women-owned  small 
businesses  are  small  business  concerns, 
and  to  specify  that  the  contractor,  acting 
m  good  faith,  may  rely  on  written 
representatives  by  its  subcontractors 
regarding  their  status  as  women-owned 
small  businesses. 

Dated;  March  18.  1985. 
Roger  M.  Schwartz 
Director,  FAR  Secretariat. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 
Therefore,  it  is  proposed  that  46  CFR 
Part  52  be  amended  as  follows: 

1.  The  Authority  for  Fart  52  is: 

Authority:  40  U.S.C.  486(c].  Chapter  137,  10 
U.S.C;  42  use.  2453(c). 

PART  52-SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  52.219-13  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "(JUN  1985)";  by  revising 
in  paragraph  (a)  of  the  clause  the 
definition  of  "women-owned  small 
businesses";  by  adding  in  the  clause  a 
definition  of  "Small  business  concern", 
following  the  definition  of  "Operate": 
and  by  adding  paragrap:h  (d)  in  the 
clause  as  follows; 

§  52.219-13     Utilization  of  Women-Owned 
Small  Businesses. 

*  *         *         •  • 

(a)  "Women-owned  smaii  businesses,    as 
used  in  this  clause,  means  Dusinesses  that  are 
at  least  51  percent  owned  by  women  who  are 
United  States  citizens  and  who  also  control 
and  operate  the  business  and  that  are  small 
business  concerns. 
***** 

"Small  business  concern,"  as  used  in  Ihis 
,   clause,  means  a  concern  including  its 
affiliates,  that  is  independently  owned  and 
operated,  not  dcminant  in  the  Held  of 
operation  in  which  it  is  bidding  on 
Government  contracts,  and  qualified  as  a 
small  business  under  the  criteria  and  size 
standards  in  13  CFR  Part  121. 

•  *  •  •  « 

(d)  The  Contractor  acting  m  good  faith  may 
rely  on  written  representations  by  its 
subcontractors  regarding  their  status  as 
women-owned  small  businesses. 

*  •  •  •  • 

jFR  Doc.  85-6796  Filed  3-21-85;  8:45  am] 

BILUNG  COO£  e820-€1-M 


11524 


Notices 


This   section   of   the   FEDERAL    REGISTER 
contains   documents   other  than   rules   or 
proposed   ailes   that   are   applicable   to   the 
public    Notices   of   heanngs   and 
investigations,   connmittee   meetings    agency 
decisions  and   njlings,   delegations   of 
auttTonty,    filing  of  petitions   and 
applications   and   agency   statements  of 
organization  and  functions  are  examples 
of  documents   appeanng   in   this   seCon 
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ADMINISTRATIVE  OFFICE  OF  THE 
UNITED  STATES  COURTS 

Interpreters  In  Courts  of  the  United 
States;  Announcement  of  Spanish/ 
English  Certification  Examination 

agency:  Administrative  Office  of  tht> 

L'nited  States  Courts. 

action:  Notice  of  Spanish/English 

Certification  Exannnation  for  Court 

Interpreters 

summary:  The  Director  of  the 
Administrative  Office  of  the  United 
States  Courts  announces  that  the  agency 
will  conduct  the  written  portion  of  the 
certification  examination  for  individuals 
who  desire  to  be  certified  to  serve  as 
Spanish.'English  interpreters  in  ciiurts  of 
the  United  States  in  accc^dance  with  the 
Court  interpreters  Act.  Pub.  L.  No.  95- 
5.J9.  92  Stat.  2040  (1978|  |28  U.S.C.  1827). 
To  sit  for  the  examination,  an  individual 
must  file  a  written  application. 
dates:  The  agency  will  administer  the 
written  portion  of  the  examin.ition  June 
1.  1985,  rit  9:30  a.m  The  deadline  for 
filing  of  applicatior.s  is  4.00  p  m.  on 
April  2t),  1965.  The  oral  portion  will  be 
administered  in  August.'Scptember  1985. 
Testing  Sites 

Applicants  may  sit  for  the  written 
examination  at  any  of  the  locntions 
kicntified  below.  Applicants  must 
identify  (he  city  for  taking  both  the 
written  and  oral  portions.  For  1985,  oral 
exaniin:ition  sites  are  limited  to: 
Phoenix,  AZ;  Los  Angeles  and  San 
Francisco,  CA:  Washington,  DC:  Miami, 
FL:  Atlanta.  GA;  Chicago,  IL;  New 
Orleans.  LA;  Boston.  MA;  AUuiquerque. 
NM;  Manhattan.  NY:  San  |uan.  PR;  and 
flouston.  TX. 

Written  Testing  Sites 

Arizona;  Phoenix.  Tuscon 
California:  Fresno.  Los  Angeles. 

Monterey,  Sdcramento.  San  Diego, 

San  Francisco 


Connecticut:  Hartford 

District  of  Columbia 

Florida:  Miami,  Orlando.  West  Palm 

Beach 
Georgia:  Atlanta 
Illinois:  Chicago 
Louisiana:  New  Orleans 
Maryland:  Baltimore 
Massachusetts;  Boston 
Nevada:  Las  Vegas.  Reno 
New  Jersey:  Newark,  Trenton 
New  Mexico:  Albuquerque,  Las  Cruces. 

Santa  Fe 
New  York:  Manhattan 
Pureto  Rico:  San  }uan 
Texas.  Brownsville.  Corpus  Christi. 

Dallas,  Fort  Worth.  Houston,  Laredo. 

San  Antonio 
Utah;  Salt  Lake  City 
Washington:. Seattle 

Filing 

To  make  application  for  the 
examination  write  the  following 
information; 

1.  Name. 

2.  Mailing  address  (please  include  zip 
code). 

3.  Date  of  birth. 

4.  Work  and  home  telephone  numbers. 

5.  Social  security  number. 

6.  City  where  you  wish  to  take  the 
written  examination  and  city  where  you 
wish  to  take  the  oral  examination. 

7.  Any  special  arrangements  that 
should  be  made  due  to  physical 
disability  or  keeping  of  the  Sabbath. 
There  is  a  S25.00  applicsition  fee  which 
should  be  sent  with  the  above 
information.  Checks  should  be  made 
payable  to  the  University  of  Arizona 
Federal  Court  Project.  Applicants  will 
then  receive  an  admission  form  to  the 
written  examination  and  the  specific 
location  of  the  examination  site. 
Applications  without  payment  will  not 
be  processed. 

Mailed  applications  With  the  above 
information  must  be  received  not  later 
than  4:00p.m.  on  April 26.  1985.  Mail  the 
application  to:  Dr.  Roseann  Duenas 
Gonzalez.  Director,  Federal  Court 
Interpreters  Certification  Project. 
College  of  .Arts  and  Sciences— Modern 
Language  BIdg..  University  of  Arizona. 
Tucson.  Arizona  85721.  Telephone:  (602) 
621-3687 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Roseann  Gonzalez. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Director  of  the  Administrative 
Office  of  the  United  States  Courts 
(AOUSC)  is  responsible  for  the 
establishment  of  a  program  to  facilitte 
the  use  of  interpreters  in  courts  of  the 
United  States.  He  must  prescribe, 
determine,  and  certify  the  qualifications 
of  persons  who  may  serve  as  certified 
interpreters  in  billingual  proceedings 
and  proceedings  involving  the  hearing 
impaired.  28  U.S.C.  1827[b).  Whenever 
an  interpreter  is  required  for  a  person  in 
any  criminal  or  civil  action  initiated  by 
the  United  States,  the  presiding  judicial 
officer  must  utilize  the  services  of  a 
certified  interpreter,  unless  no  certified 
interpreter  is  reasonably  available. 

The  AOUSC  will  provide  the  courts 
with  a  roster  of  certified  court 
interpreters  selected  on  the  basis  of  the 
successful  completion  of  written  and 
oral  examinations  in  English  and  a 
foreign  language. 

II.  This  Examination 

This  examination  will  be  a 
comprehensive  writen  and  oral 
examination  for  billingual  proficiency  in 
Spanish  and  English,  developed  and 
administered  under  contract  by  the 
University  of  Arizona. 

The  written  portion  of  the 
examination  does  not  necessarily 
require  the  special  knowledge  of  court 
vocabulary.  Each  applicant  who 
completes  successfully  the  written 
portion  will  be  eligible  for  the  oral 
examination.  Successful  applicants  will 
receive  notice  of  the  time  and  place  of 
the  oral  portion  of  the  examination. 

The  oral  portion  of  the  examination 
will  test,  in  simulated  settings,  the 
applicant's  ability  for  (1)  Interpret 
precisely  from  Spanish  to  English,  in 
consecutive,  simultaneous,  and 
summary  modes;  (2)  interpret  from 
English  to  Spanish  in  consacutive, 
simultaneous,  and  summary  modes;  and 
(3)  perform  sight  interpieta'tion.  The  oral 
portion  of  the  examination  does  not 
necessarily  require  previous  experience 
in  court  interpreting, 
III.  Qualirications 

There  are  no  formal  educational 
requirements  fo  certification,  either  in 
languages  or  interpreting.  However^e 
difficulty  of  the  examination  is  at  the 
college  degree  level  of  proficiency. 
Successful  completion  of  the  oral 
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portion  of  the  examination  normally 
would  require  prior  training  or 
professional  experience  in  simultaneous, 
consecutive,  and  summary  interpreting. 

IV.  Duties 

Successful  completion  of  the 
examination  will  not  necessarily  lead  to 
full-time  employment.  Interpreters 
satisfy  most  court  needs  as  independent 
contractors.  However,  where  full-time 
interpreter  are  needed,  only  certified 
interpreters  will  be  eligible  for 
appointment. 

As  the  federal  courts  require  full-time 
salaried  interpreters,  these  interpreters 
will  be  chosen  from  the  eligibility  lists. 
The  annual  salary  range  is  JSP-10  and 
JSP-ll  ($24,011-$34,292)  for  full-time 
salaried  interpreters.  For  certified 
interpreters  who  provide  services  as 
independent  contractors,  the  fee  is  $175 
per  days. 

Court  interpreters  perform  all  or  some 
of  the  following  duties:  (1)  Interpret 
verbatim  in  simultaneous,  consecutive, 
or  summary  mode  a  foreign  language 
into  English,  and  vice  verse,  at 
arraignments,  preliminary  hearings, 
pretrial  hearings,  trials,  and  other  court 
proceedings;  (2)  transcribe  from 
electronic  sound  recordings:  and  (3) 
translate  technical,  medical,  and  legal 
documents  and  correspondence  for 
introduction  as  evidence. 

Issued  at  Washington.  D.C..  on  March  14. 
1985. 
Joseph  F.  Spaniol,  Jr., 

Deputy  Director. 

[re  Doc,  85-6795  Filed  3-21-85;  8;45  am) 

BILUNQ  CODE  2210-01-M 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Findings  of  No  Significant  Impact; 
Grand  Forks  County  Legal  Drain  No.  4, 
Flood  Prevention  RC&D  Measure,  ND 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  section  102(2){C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  650);  the  Soil  Conservation 
Service.  U.S.  Depaitmenf  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Grand  Forks  County  Legal  Drain 
«4  RC&D  Measure.  Grand  Forks  County. 
North  Dakota. 

FOR  FURTHER  INFORMATION  CONTACT: 
August  J,  Dornbusch,  Jr.,  State 


Conservationist,  Soil  Conservation 
Service,  Third  Street  and  Rosser 
Avenue,  Bismarck,  North  Dakota.  58502. 
Telephone  701-255-4011  ext,  421. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  August  J,  Dornbusch,  Jr.,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  m.easure  concern  is  a  plan  for 
flood  prevention.  The  planned  works  of 
improvement  include  3.150  feet  of 
channel  improvement  repair  and  one 
reinforced  concrete  chute  spillway  with 
a  straight  inlet  and  SAP  outlet.  Riprap 
will  be  used  around  the  chute  spillway 
and  provide  additional  erosion 
prctection.  Excavated  m.aterial  from  the 
channel  downstream  of  the  concrete 
chute  will  be  used  to  build  the 
embankment  for  the  chute  spillway  and 
to  fill  the  existing  channel  to  the 
planned  elevation  upstream  of  the 
spillway.  The  channel,  embankment  and 
other  disturbed  areas  will  be  fertilized 
and  seeded. 

Notice  of  a  Finding  of  No  Significant 
Impact  (FONSI)  has  been  forwarded  to 
the  Environmental  Protection  Agency 
and  to  various  federal,  state,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address,  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  August  J. 
Dornbusch,  Jr. 

No  Administrative  action  on 
implementation  of  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Ciitalog  of  Federal  Domestic  Assistance 
Program  No,  10.901,  Resource  Conservation 
and  Development  Program  State  and  local 
review  procedures  for  federal  and  federally 
assisted  programs  and  projects  are 
applicable] 

Dated:  March  15. 1985. 
August  |.  Dornbusch,  Jr., 

State  Conserx-ationist. 

[re  Doc.  85-6815  Filed  3-21-85:  8:45  am) 

BILUNQ  CODE  34^t>-16t-M 


North  Canton  School  Critical  Area 
Treatment  RC&D  Measure;  Finding  of 
No  Significant  Impact 

AGENCY:  Soil  Conservation  Service, 
USDA, 


action:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 

Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (~  CFR 
Pa-'t  650):  the  Soil  Conservation  Service, 
the  U.S,  Department  of  .Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  North  Canton  School  Critical 
Area  Treatment,  RC&D  Measure, 
Haywood  County,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Coy  A,  Garrett,  State 
Conservationist,  Soil  Conser\ation 
Service.  Room  544,  310  New  Bern 
Avenue,  Federal  Building.  Raleigh.  North 
Carolina  27611.  Telephone  [9191  755- 
4210. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr,  Coy  A,  Garrett.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  to  treat 
critical  eroding  areas  at  North  Canton 
School  with  vegetative  and  structural 
measures. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties,  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environm.ental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr,  Coy  A,  Garrett, 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

ICdtalog  of  Federal  Domestic  .■Assistance 
Program  No,  10,901,  Resource  Consen.ation 
and  Development  F*rogram,  Executive  Order 
12372.  "Intergovernmental  Review  of  Federal 
Programs"  is  applicable) 
Dated:  March  4,  1985. 
Coy  A.  Garrett, 
State  Conservationist. 
[FR  Doc,  85-6823  Filed  3-21-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  arKl  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44U.S.C.  Chapter  35). 

Agency:  Bureau  of  Census 

Title:  Structure  Questionnaire 

Form  Number:  Agency — Dn-28t)0, 
OMB— None 

Type  of  Request:  New  collection 

Burden:  617  respondents;  103  reporting 
hours 

Needs  and  Uses:  The  information  is 
needed  to  improve  the  success  of  the 
1980  Census  and  will  be  used  to  test 
new  procedures  for  processing  Census 
data  more  efficiently  and  tu  improve 
the  data  for  housing  units  in  multi-unit 
structures. 

Affected  Public:  Individuals  or 
households 

Frequency:  One  time 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer:  Timothv  Sprehe." 
395-^iai4. 

Agency:  Bureau  of  Census 

Title:  I.iesure  Activities  Survey  (LAS) 

Form  Number:  Agencv— l.as-l.  2,  3.  and 
13:  OMB— N/A 

Type  of  Request:  New 

Burden:  17.280  respondents:  2,550 
reporting  hours 

Needs  and  Uses:  The  LAS  provides 
annual  measures  of  participation  in 
selected  liesure  activities.  Arts 
organizations  use  these  data  to  make 
policy  decisions  based  on  such  things 
as  current  demand,  potential 
audience,  and  "hour  to  best  serve  the 
needs  of  their  constituent  population. 

Affected  Public:  Individuals  ur 
households 

Frequency:  Monthly 

Respondents  Olbigation:  Voluntary 

O.MB  Desk  Officer:  Timothy  Sprehe. 
395-4814. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  .Vlichals  (202)  337-1217, 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue  \VV., 
Washington.  DC.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  he  sent  to 
Timothy  Sprehe.  OMB  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building.  Washington,  D.C.  20503. 


Dated:  March  18,  1985 
Edward  Michals, 
Depart.-iienCuJ  Cli-a ranee  Officer. 
[PR  Doc.  85-6862  Filed  3-21-85;  8:45  am) 
BILLING  CODE  X^O-CW-M 


International  Trade  Administration 

[C-351-5011 

Initiation  of  a  Countervailing  Duty 
Investigation;  Fuel  Ethanol  From  Brazil 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  m  proper  form  with  the  U.S. 
Departm.ent  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Brazil  of  fuel  ethanol,  as  described  in 
the  "Scope  of  the  Investigation"  section 
of  this  notice,  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law.  The 
petition  also  alleges  that  "critical 
circumstances"  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Act.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Brazil 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  the 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  April  11.  1985.  and  we  will 
make  our  prelim.inary  determination  on 
or  before  .May  21.  1986. 
EFFECTIVE  DATE:  March  22.  1985 
FOR  FURTHER  INFORMATION  CONTACT: 
Alain  Letort.  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administratioa  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D  C.  20230;  telephone:  (202)  377-5050. 

SUPPLEMENTARY  INFORMATION: 

Petition 

On  February  25. 1985.  we  received  a 
petition  in  proper  form  from  the  Ad  Hoc 
Committee  of  Domestic  Fuel  Ethanol 
Producers,,  filed  on  b^alf  of  the  fuel 
ethanol  industry  in  the  United  States.  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  the  Commerce  Regulations 
(19  CFR  355.26),  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Brazil  of  fuel  ethanol  receive 
subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act).  In  addition,  the  petition 
alleges  that  "critical  circumstances" 


exist  within  the  meaning  of  section 
703(e)(1)  of  the  Act.  Since  Brazil  is  a 
"country  under  the  Agreement'  within 
the  meaning  of  section  701(b)  of  the  Act. 
Title  VII  of  the  Act  applies  to  this 
investigation,  and  the  ITC  is  required  to 
determine  whether  imports  of  the 
subject  merchandise  from  Brazil 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(cl  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  a  petition  sets 
forth  the  allegations  necessary  for  the 
initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  fuel    ^' 
ethanol  from  Brazil,  and  we  have  fourtd 
that  the  petition  meets  these 
requirements.  Therefore,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether  the 
manufacturers,  producers,  or  exporters 
in  Brazil  of  fuel  ethanol,  as  described  in 
the  "Scope  of  the  Investigation"  section 
of  this  notice,  receive  subsidies. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  fuel-grade  ethyl  alcohol. 
also  called  fuel  ethanol,  for  use  as  a 
motor  fuel  additive,  which  is  currently 
classified  in  the  Tariff  Schedules  of  the 
United  States  (TSUS)  under  item 
number  427.8800.  Ethanol,  when 
imported  to  be  used  as  a  fuel  or  in 
producing  a  fuel,  is  subject  to  additional 
duties  under  TSUS  item  number  901.50. 

Most  fuel  ethanol  in  the  United  States 
is  derived  from  alcohol  fermented  from 
agricultural  feedstocks  that  contain 
sugar  or  starch,  although  fuel  ethanol 
can  be  synthesized  from  petroleum  or 
natural  gas.  The  vast  majo,  .ty  of  U.S. 
fuel  ethanol  is  produced  from  corn  by 
either  a  dry-  or  wet-milling  process.  By 
contrast,  almost  all  Brazilian  fuel 
ethanol  producers  use  sugar  cane  as 
their  feedstock.  Corn-derived  fuel 
ethanol  is  interchangeable  with  fuel 
ethanol  derived  from  sugar  cane;  indeed. 
it  is  purchased  by  the  same  customers 
for  identical  uses. 

Ethanol  is  used  as  a  fuel  additive  to 
boost  the  octane  content  of  gasoline, 
thereby  reducing  engine  pinging  and 
knocking,  as  well  as  engine  run-on  when 
the  engine  is  shut  off.  The  addition  of 
fuel  ethanol  to  gasoline  allows  gasoline 
to  be  refined  to  a  lower  octane  level, 
which  increases  gasoline  production  per 
barrel  of  petroleum. 
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Allegations  of  Subsidies 

The  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Brazil  of  fuel  ethanol  receive  benefits 
under  the  following  programs  which 
constitute  subsidies:: 

•  Incentives  for  Distilleries: 
— Proalcool  Industrial  Credit 
— Research  and  Development 

Assistance 
— Government  Equity  Infusions  and 

Capital  Assistance 
— PETROBRAS  Storage  Assistance 
— PETROBRAS  Preferential  Payment 

Terms 

•  Incentives  for  Cooperatives  and 
Distributors: 

— Preferential  Financing 
— Government  Debt  and  Equity 
Infusions  in  PETROBRAS 

•  Regional  Development  Programs: 
— Cost  Equalization  Program 

— SUDENE 

•  Working  Capital  Financing  for 
Exports; 

Preferential  Financing  for  Trading 
Companies; 

Export  Financing  Under  the  CIc- 
CREGE  14-11  Circular: 

•  Financing  for  Storage  of  Exports  in 
Bonded  Warehouses; 

•  PROEX  Export  Financing; 

•  Resolution  68  Financing; 

•  IPI  Export  Credit  Premium; 

•  Accelerated  Depreciation; 

•  BFFIEX; 

•  Income  Tax  Exemptions  for  Export 
Earnings;  and 

•  CIEX. 

Upstream  Subsidy  Allegation 

The  petition  alleges  that  Brazilian 
producers,  manufacturers,  and  exporters 
of  fuel  ethanol  receive  the  following 
"upstream  subsidies"  through  the 
purchase  of  subsidized  sugar  cane, 
which  is  by  far  the  major  input  in  fuel 
ethanol  in  Brazil: 

•  Incentives  for  Sugar  Cane 
Production: 

— Proalcool  Agricultural  Credit 
— Research  and  Development 
Assistance 

•  Regional  Development  Programs: 
— Sugar  Cane  Plantation  Roads 

— Research  and  Development  Programs. 

Petitioner  further  alleges  that 
upstream  subsidies  on  sugar  cane 
bestow  a  competitive  benefit  on  fuel 
ethanol  and  have  a  significant  effect  in 
lowering  the  cost  of  producing  fuel 
ethanol.  Because  the  petition  failed  to 
quantifv  the  amount  of  subsidy 
bestowed  on  sugar  cane  producers  and 
to  specify  how  much  of  that  subsidy  is 
passed  through  to  ethanol  producers. 


"%^ 


there  is  no  basis  on  which  to  evaluate 
the  competitive  benefit  allegedly 
bestowed  on  fuel  ethanol  or  the  effect  of 
such  benefit  on  the  cost  of  producing 
fuel  ethanol.  Therefore,  we  find  the 
petition  does  not  provide  "reasonable 
grounds."  within  the  meaning  of  section 
771A  of  the  Act.  to  believe  or  suspect 
that  upstream  subsidies  are  being 
bestowed  on  fuel  ethanol,  and  are 
excluding  such  alleged  subsidies  from 
the  scope  of  this  investigation. 

.Allegation  of  Critical  Circumstances 

Petitioner  alleges  that  critical 
circumstances  exist  with  respect  to 
imports  of  fuel  ethanol  from  Brazil. 
Petitioner  claims  that  fuel  ethanol 
benefits  from,  export  subsidies  that  are 
inconsistent  with  the  Agreement  (the 
Subsidies  Code),  and  that  imports  have 
been  massive  over  a  relatively  short 
period. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action,  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information  in  our  files.  We  will  also 
allow  the  ITC  access  to  all  privileged 
and  confidentii'.l'information  in  our  files, 
provided  it  contirms  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration, 

Preliminan,  Determination  by  ITC 

The  ITC  will  determine  by  April  11. 
1985.  whether  there  is  a  reasonable 
indication  that  imports  of  fuel  ethanol 
from,  Brazil  are  causing  material  injury, 
or  threaten  material  injury,  to  a  United 
States  industry.  If  the  ITC  determination 
is  negative,  the  investigation  will  end; 
otherwise,  it  will  continue  according  to 
statutory  procedures. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 
March  18.  1985. 
(FR  Doc  85-H876  Filed  3-21-85;  8:45  am] 

BILLING  CODE  3510-OS-M 


I C-35 1-4081 

Preliminary  Affirmative  Countervailing 
Duty  Determination;  Iron  Ore  Pellets 
From  Brazil 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  produce.-s, 
or  exporters  in  Brazil  cf  certain  types  of 
iron  ore  pellets.  The  estimated  net 
subsidy  is  5,15  percent  ad  valorem. 

We  have  notified  the  United  States 
International  Trade  Com.mission  (ITC) 
of  our  determination.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  iron  ore 
pellets  from  Brazil  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  on  entries  of 
these  products  in  the  amount  equal  to 
the  estimated  net  subsid)'. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determinaticr.  by  May  29,  1965. 

EFFECTIVE  DATE:  March  22.  1985, 

FOR  FURTHER  INFORMATION  CONTACT: 

Loc  Nguyen  or  Peggy  Clarke,  Import 
Administrat'on,  International  Trado 
.'Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  W  ashington,  D.C,  20230; 
telephone:  (202)  377-0167  (.Nguyen)  or 
(202)  3"7-2786  (Clarke). 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  maiiufacturers. 
producers,  or  exporters  m  Brazil  of  iron 
ore  pellets.  For  purposes  i;!  this 
investigation,  the  following  programs 
are  found  to  confer  subsidies: 

•  Income  Tax  Exemption  for  Export 
Earning;  and 

•  Mineral  Tax  Incentives. 

Ws  determine  the  estimated  net 
subsidy  to  be  5  15  percent  ad  valorem. 

Case  History 

On  December  20.  1984,  we  received  a 
petition  from  The  Cleveland-Cliffs  Iron 
Company,  Ogiebay  Norton  Company, 
Picklands  Mather  &  Company,  and  the 
United  Steelworkers  of  America  on 
behalf  of  the  U.S.  iron  ore  pellets 
industry.  In  compliance  with  the  filing 
requirements  of  §  355,26  of  our 
regulations  (19  CP"R  355.26),  the  petition 
alleged  that  manufacturers,  producer*. 
or  exporters  in  Brazil  of  iron  ore  pellets 
directly  or  indirectly  receive  benefits 
which  constitute  subsidies  within  the 
meaning  of  section  701  of  the  Act,  and 
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that  these  imports  materially  injure  or 
threaten  material  injury  to  a  U.S. 
industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  January  9. 1985,  we  initiated  such  an 
investigation  (50  FR  2322).  We  stated 
that  we  e.xpected  to  issue  a  preliminary 
determination  by  March  15, 1985. 

Since  Brazil  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  an  injury 
determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  February  4, 
1985,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  these  imports 
materially  injure  or  threaten  material 
injury  to  a  U.S.  industry  (50  FR  5286). 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Brazil  in  Washington, 
D.C.,  on  January  25,  1985.  On  February 
27, 1985,  we  received  a  response  to  the 
questionnaire. 

There  is  only  one  known  producer  and 
exporter  in  Brazil  of  iron  ore  pellets  to 
the  United  States,  Companhia  Vale  do 
Rio  Doce  (CVRD),  for  which  we  have 
received  information  from  the 
government  of  Brazil. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  iron  ore  pellets.  Iron  ore 
pellets  are  defined,  for  purposes  of  this 
proceeding,  as  fine  particles  of  iron 
oxide,  hardened  by  heating  and  formed 
into  balls  of  %"  to  %'  for  use  in  blast 
furnaces  to  obtain  pig  iron,  as  currently 
provided  for  in  item  601.2450  of  the 
Tanff  Schedules  of  the  United  States. 
Annotated  (TSUSA). 

Pellets  for  use  in  electric  furnaces  and 
containing  not  over  three  percent  by 
weight  of  silica  are  excluded.  In  our 
initiation  notice,  we  had  inadvertently 
included  TSUSA  item  601.2430.  This 
item  covers  iron  ore,  not  concentrated 
and  not  sintered.  Iron  ore  pellets  do  not 
fall  into  this  TSUSA  item.  Therefore, 
this  item  should  not  have  been  included 
in  the  scope. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-RoUed-Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  AfTirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26. 1984,  issue  of  the  Federal 
Register  (49  FR  18006). 


Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses  are 
subject  to  verification.  If  the  response 
cannot  be  supportd  at  verification,  and 
the  program  is  otherwise 
countervailable,  the  program  will  be 
considered  a  subsidy  in  the  final 
determination.  In  its  response,  the 
government  of  Brazil  provided  data  for 
the  applicable  period,  including 
financial  statements  and  debt 
information  for  Companhia  Vale  do  Rio 
Doce  (CVRD). 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidization  ("the 
review  period")  is  calendar  year  1984. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaire,  we  preliminarily 
determine  the  following: 

/.  Programs  Determined  To  Confer 
Subsidies  j 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Brazil  of  iron  ore  pellets  under  the 
following  programs: 

A.  Income  Tax  Exemption  for  Export 
F.amings 

Under  Decree-Laws  1158  and  1721, 
exporters  of  iron  ore  pellets  are  eligible 
for  an  exemption  from  income  tax  on  a 
portion  of  profits  attributable  to  export 
revenue. 

Because  this  exemption  is  tied  to 
experts  and  is  not  available  for 
domestic  sales,  we  prehminarily 
determine  it  to  be  counfervailable. 
CVRD  took  an  exemption  from  income 
tax  payable  in  1984  on  a  portion  of 
export  profits  earned  in  1983.  We 
multiplied  that  portion  by  the  nominal 
corporate  tax  rate,  and  allocated  the 
benefit  over  the  total  value  of  1984 
exports  to  calculate  a  preliminary 
subsidy  rate  of  0.65  percent  ad  valorem. 

B.  Minerals  Tax  Incentives 

Decree-Law  No.  1038,  as  amended  by 
Decree-Law  No.  1172  and  Decree  No. 
66694,  establishes  a  tax  on  minerals 
("I.U.M.").  Iron  ore  pellets  are  subject  to 
this  tax.  The  tax  for  iron  ore  pellets  sold 
domestically  is  15  percent  of  the  ex- 
mine  price  plus  the  value-added  from 
marginal  processing  for  transport  (this 
includes  pelletizing).  The  tax  for 


exported  iron  ore  pellets  is  7.5  percent. 
This  7.5  precent  tax  is  charged  on  60 
percent  of  the  f.o.b.  price  which  the 
government  claims  closely  approximates 
the  ex-mine  price.  Payment  of  the  I.U.M. 
exempts  the  firm  from  all  other  taxes 
except  the  income  tax  and  all  charges 
for  the  use  of  public  services.  This 
exemption  includes  social  security  taxe.s 
and  property  taxes. 

Because  the  I.U.M.  exempts  the  firms, 
from  direct  taxes  and  because  the  tax 
rate  is  lower  for  export  than  for 
domestic  sales,  we  preliminarily 
determine  this  program  to  be 
countervaiiable.  To  find  the  benefit  we 
took  the  difference  between  the 
domestic  sales  rate  and  the  foreign  sales 
rate,  7.5  percent,  and  multiplied  by  60 
percent.  We  preliminarily  find  the 
benefit  to  be  4.50  percent  ad  valorem. 

11.  Programs  Determined  Not  to  Confer 
A  Subsidy 

A.  Depletion  Allowance  ■* 

Petitioners  allege  that  the  20  percent 
depletion  allowance  for  mineral  projects 
grantd  by  Decree-law  1096  and  extended 
by  Decree-Law  1779  confers  a  subsidy 
on  the  manufacturers  and  producers  of 
iron  ore  pellets. 

In  its  response,  the  government  of 
Brazil  states  that  any  firm  owning  a 
mine  is  eligible  for  the  depletion 
allowance.  The  firm  has  the  option  of 
taking  a  depletion  allowance  equal  to 
the  greater  of: 

1.  The  percentage  of  the  total  reserves 
extracted  during  the  tax  year  times  the 
original  value  of  the  mine;  or 

2.  Twenty  percent  of  the  ex-mine 
value  of  the  minerals  extracted  during 
the  tax  year. 

In  the  past,  we  have  found  that 
depreciation  allowances,  per  se.  are  not 
countervaiiable.  Because  the  depletion 
allowance  on  minerals  in  Brazil  is  part 
of  the  normal  tax  practice  and  because 
there  is  no  indication  that  it  favors 
exports  over  domestic  products,  we 
preliminarily  determine  this  program  not 
to  be  countervaiiable. 

B.  BNDES/FINAME  Loans 

Petitioners  allege  that  loans  received 
from  the  National  Economic  and  Social 
Development  Bank  (BNDES)  and  its 
subsidiary,  the  Special  Agency  of 
Industrial  Financing  (FINAME).  confer  a 
subsidy  on  the  manufacturers  and 
producers  of  iron  ore  pellets.  In  support 
of  this  allegation  petitioners  argue  that 
iron  ore  pellet  producers,  as  part  of  the 
metallurgy  sector,  received  a 
disproportionate  share  of  BNDES  and 
FINAME  loans, 
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In  earlier  determinatins.  we  have 
ionnd  BNDES  and  FINAME  loans  to  be 
provided  to  more  than  a  specific 
industry  or  group  of  industries,  and 
hence  not  countervailable  (see,  for 
example,  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Carbon  Steel  Products  from 
Brazil,  49  FR  17938).  Information 
received  in  this  case  supports  our  earlier 
conclusion.  For  example,  in  the  period 
1978-84,  the  BNDES  system,  including 
BNDES  and  FINAME,  provided  loans  to 
the  industrial,  agricultural,  and  energy 
sec  tors. 

We  have  also  examined  whether  the 
metallurgy  sector  has  received  a 
disproportionate  share  of  the  loans 
made  by  the  BNDES  system.  Going  back 
as  far  as  1975,  we  have  found  that  the 
metallurgy  sector  accounts  for  4.3 
percent,  on  average,  of  BNDES  loans  to 
the  industrial  sector.  Further,  industrial 
financing  as  a  share  of  the  BNDES 
portfolio  has  been  declining  over  much 
of  this  period.  Therefore,  we  conclude 
that  the  metallurgy  sector  has  not 
received  a  disproportionate  share  of  the 
BNDES  system  loans. 

Because  BNDES/FINAME  loans  are 
provided  to  more  than  a  specific 
industry  or  group  of  industries  and  there 
is  no  evidence  of  de  facto  selectivity  in 
application,  we  find  that  these  loans  do 
not  confer  a  benefit  on  producers  of  iron 
ore  pellets  in  Brazil. 

Petitioners'  allegation  that  metallurgy 
receives  a  disproportionate  share  of 
financing  was  based  on  comparison  of 
the  share  of  loans  to  that  sector  with 
that  sector's  contribution  to 
manufacturing  output.  We  have  used  a 
similar  analysis  elsewhere  (Final 
Affirmative  Countervailing  Duty 
Determination:  Oil  Country  Tubular 
Goods  from  Korea.  49  FR  46776.). 
Nevertheless,  there  have  been  some 
questions  raised  about  certain  aspects 
of  this  comparison,  in  particular, 
whether  the  comparison  of  share  of 
loans  to  share  of  GNP  is  the  appropriate 
one.  We  invite  interested  parties  to 
submit  comments  on  these  issues. 

///.  Programs  Determined  Not  To  Be 
Used 

We  preliminarily  determine  that 
manufacturers,  producers  or  exporters 
in  Brazil  of  iron  ore  pellets  did  not  use 
the  following  programs  listed  in  our 
notice  of  initiation. 

A.  (IPI)  Export  Credit  Premium 

Petitioners  allege  that  under  the 
Portaria  Ministerial  No.  78,  as  amended 
by  Portaria  Ministerial  No.  252, 
exporters  of  iron  ore  pellets  receive  a 
cash  reimbursement  from  the 
government  of  Brazil  based  on  the 


"adjusted"  f.o.b  price  of  the  exported 

merchandise. 

The  government  of  Brazil  states  in  its 
response  that  producers  of  iron  ore 
pellets  are  not  eligible  for  the  IPI  credit 
premium.  Accordingly,  we  preliminarily 
determine  that  this  program  was  not 
used  by  the  producers  of  the  product 
under  investigation. 

B.  Financing  for  Storage  of  E.xport 
Merchandise  Program:  Resolution  330  of 
the  Banco  Central  do  Brasil 

Resolution  330  provides  financing  for 
up  to  80  percent  of  the  value  of  the 
merchandise  placed  in  a  specified 
bonded  warehouse  and  destined  for 
export.  The  government  of  Urazil  states 
in  its  response  that  CVRD  was  not 
eligible  for  this  program  because 
Resolution  330  is  applicable  only  to 
certain  "manufactured"  products  listed 
by  the  Ministry  of  Finance.  Therefore, 
we  preliminarily  determine  that  this 
program  was  not  used. 

C.  FINEX  Export-Financing  Program: 
Resolution  68 

Resolution  68  states  that  the 
Department  of  Foreign  Commerce  of  the 
Banco  do  Brasil,  S.A.  (CACEX)  may 
draw  upon  the  resources  of  the  Fundo 
de  Financiamento  a  Exportagao  (FLNEX) 
to  extend  dollar-denominated  loans  to 
foreign  buyers  of  Brazilian  goods  and 
cruzeiro-denominated  loans  to 
exporters.  Financing  is  granted  on  a 
transaction-by-transaction  basis. 

In  its  response,  the  government  of 
Brazil  states  that  the  respondent  was 
not  eligible  for  this  kind  of  financing 
because  it  is  provided  only  with  respect 
to  "manufactured"  products.  Therefore, 
we  preliminarily  determine  that  this 
program  was  not  used  by  the  producers 
of  the  product  under  investigation. 

D.  The  CDI  Program:  Exemption  of  IPI 
Tax  and  Customs  Duties  on  Imported 
Equipment 

Article  13  of  Decree  Law  No.  1137 
granted  duty-free  treatment  and  an 
exemption  from  the  IPI  tax  on  certain 
imported  machinery  under  appropriate 
circumstances.  Accelerated  depreciation 
was  also  granted  on  domestic 
machinery.  This  legislation  was 
amended  by  Article  9  of  Decree  Law  No. 
1428  of  December  2,  1975.  which  reduced 
the  maximum  benefit  on  imported 
machinery  to  an  exemption  of  80  percent 
of  the  customs  duties  and  80  percent  of 
the  IPI  tax.  The  accelerated  depreciation 
for  domestic  equipment  continued. 

The  government  of  Brazil  states  in  its 
response  that  CVRD  did  not  receive  any 
benefits  under  this  program  during  the 
review  period.  Therefore,  we 
preliminarily  determine  that  this 


program  was  not  used  by  the  producers 
of  the  product  under  investigation 
during  review  period. 

E.  The  BEFIEX  Program:  Decree-Laws 
77065  and  1219 

The  Comissao  para  a  Concessao  de 
Beneficios  Fiscais  a  Programas 
Especiais  de  Exporla^ao  (Commission 
for  the  Granting  of  Fiscal  Benefits  to 
Special  Export  Programs,  or  BEFIEX) 
grants  at  least  three  categories  of 
benefits  to  Brazilian  exporters: 

•  Under  Decree-Law  77065,  BEFIEX 
may  reduce  by  70  to  90  percent  import 
duties  and  the  IPI  tax  on  the  importation 
of  machinery,  equipment,  apparatus, 
instruments  accessories  and  tools 
riecessary  for  special  export  programs 
approved  by  the  Ministry  of  Industry 
and  Trade,  and  may  reduce  by  50 
percent  import  duties  and  the  IPI  tax  on 
imports  of  components,  raw  materials 
and  intermediary  products: 

•  Under  article  13  of  Decree  No.  1219, 
BEFIEX  may  extend  the  carry-forward 
period  for  tax  losses  from  4  to  6  years; 
and 

•  Under  article  14  of  the  same  decree, 
BEFIEX  may  allow  special  amortization 
of  pre-operational  expenses  related  to 
approved  projects. 

In  its  response,  the  government  of 
Brazil  states  that  the  respondent  did  not 
participate  in  this  program.  Accordingly, 
we  preliminarily  determine  that  this 
program  was  not  used  during  the  review 
period. 

F.  The  CIEX  Program:  Tax  Reductions 
on  Export-Production  Equipment: 
Decree-Law  1428 

Decree-Law  1428  authorized  the 
Comissao  para  Incentives  a  Exporta^ao 
(Comm'ssion  for  Export  Incentives,  or 
CIEX)  to  reduce  import  taxes  and  the  IPI 
tax  up  to  10  percent  on  certain 
equipment  for  use  in  export  production. 
In  its  response,  the  government  of  Brazil 
states  that  CVRD  did  not  receive  any 
benefits  under  this  program. 
Accordingly,  we  preliminarily  determine 
that  this  program  was  not  used  by  the 
producers  of  the  product  under 
investigation  during  the  review  period. 

G.  Accelerated  Depreciation  of 
Equipment:  Decree  Law  1137 

Pursuant  to  Decree  Law  1137.  any 
company  which  purchases  Brazilian- 
made  capital  equipment  and  has  an 
expansion  project  approved  by  the  CDI 
may  depreciate  this  equipment  at  twice 
the  rate  normally  permitted  under 
Brazilian  tax  laws.  According  to  the 
government  of  Brazil.  C\'RD  did  not 
participate  in  this  program  d'jring  the 
review  period.  We  preliminarily 
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determine  that  this  program  was  not 
used. 

H.  Working  Capital  Financing  for 
Exports:  Resolutions  674  and  882/950 

Petitioners  allege  that  the  government 
of  Brazil  provides  preferential  short- 
term  financing  for  working  capital  to 
companies  with  qualifying  export 
performance.  In  its  response,  the 
government  of  Brazil  states  that  the 
respondent  was  not  eligible  for  this  kind 
of  financing  since  such  financing  is  only 
authorized  for  certain  "manufactured" 
products.  Therefore,  we  preliminarily 
determine  this  program  not  to  be  used. 

I.  Export  Financing  Under  CIC-CREGE 
14-11  Circular 

Under  its  CIC-CREGE  14-11  circular 
("14-11"),  the  Banco  do  Brasii  provides 
180-  and  360-day  cruzero  loans  for 
export  financing  for  manufactured 
products.  In  its  response,  the 
government  of  Brazil  states  that  the 
respondent  was  not  eligible  for  this  kind 
of  financing,  since  such  financing  is  only 
authorized  for  certain  "manufactured" 
products.  Therefore,  we  preliminarily 
determine  this  program  not  to  be  used. 

I.  The  PROEX  Program:  Export 
Promotion  Credit 

Petitioners  allege  that  short-term 
credits  for  exports  were  estabhshed 
under  the  Programa  de  Financiamento  a 
Producao  para  a  Exportacao  (PROEX). 
previously  referred  to  as  the  Apoio  a 
Exportacao  program.  In  its  response,  the 
government  of  Brazil  states  that  CVRD 
is  not  eligible  for  and  did  not  receive 
any  loans  under  this  program. 
Accordingly,  we  preliminarily  determine 
this  program  not  to  be  used. 

K.  Tax  Deduction  for  Financial 
Transactions  Related  to  the 
Recuperation  of  Capital  Expended  in 
Prospectmg  Mineral  Deposits:  Decree 
58400 

According  to  the  government  of  Brazil, 
this  program  is  available  only  to 
individual  taxpayers.  Furthermore,  this 
program  is  no  longer  in  effect.  Therefore, 
we  preliminarily  determine  this  program 
not  to  be  used. 

L.  Carajas  Mine  Incentives 

Petitioners  allege  that  iron  ore  pellet 
producers  and  exporters  benefit  from 
several  programs  relating  to  the  Carajas 
Mine. 

In  its  response,  the  government  of 
Brazil  states  that  the  Carajas  Mine  will 
produce  only  natural  iron  ore,  not 
pellets.  Since  our  investigation  deals 
only  with  iron  ore  pellets,  we  determine 
that  these  incentives  do  not  provide 


benefits  to  the  production  or  exportation 
of  iron  ore  pellets. 

IV.  Programs  for  Which  Additional 
Information  is  Needed 

A.  ICM  State  Tax  Incentives 

Petitioners  allege  that  CVRD  receives 
a  rebate  from  the  ICM  state  value-added 
tax  similar  to  the  IPI  export  credit 
premium.  In  our  final  affirmative 
countervailing  duty  determination  on 
carbon  steel  plate  from  Brazil  (48  FR 
2568),  the  Department  found  that  the 
state  value-added  tax  export  credit 
premium  was  eliminated  in  1979. 
However,  CVRD's  annual  report  lists  a 
"state  tax  (ICM)  incentive  received"  in 
its  statement  of  Stockholder's 
Investment.  Therefore,  we  will  seek 
further  information  during  verification  in 
order  to  make  a  decision  concerning  this 
program  in  our  final  determination. 

B.  Subsidy  Reserve  and  Tax  Incentive 
Reserves 

The  balance  sheet  in  CVRD's  annual 
report  for  1983  lists  two  capital  reserves 
as  a  "subsidy  reserve"  and  a  "tax 
incentives  reserve."  We  believe  that 
these  two  reserves  should  be 
investigated  to  determine  the  source  of 
the  funds  allocated  to  them.  Therefore, 
we  will  seek  more  information  during 
verification  in  order  to  make  a  decision 
concerning  this  program  in  our  final 
determination.  i 

C.  Government  Loan  Guarantees 

Petitioners  allege  that  the  Brazilian 
government  guarantees  long-term  loans 
in  foreign  currency  on  terms  that  are 
inconsistent  with  commercial 
considerations  and,  therefore,  these 
guarantees  are  countervailable. 

According  to  the  response.  CVRD  has 
not  received  any  government- 
guaranteed  loans  since  1974.  However, 
some  1973  and  1974  government 
guaranteed  loans  are  still  outstanding. 
Since  we  have  no  information  on 
commercial  guarantee  rates  and  other 
factors  affecting  guarantees  during  that 
period,  we  will  seek  more  information 
during  verification  in  order  to  make  a 
decision  concerning  this  program  in  our 
final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  iron  ore  pellets  from 
Brazil  which  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register  and  to 
require  a  cash  deposit  or  bond  for  each 
such  entry  of  this  merchandise  at  5.15 


percent  ad  valorem.  This  suspension 
will  remain  in  effect  until  further  notice. 

Preliminary  Negative  Determination  of 
Critical  Circumstances 

Petitioners  allege  that  critical 
circumstances  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Act,  with 
respect  to  iron  ore  pellets  from  Brazil.  In 
determining  whether  critical 
circumstances  exist,  we  examine 
whether  there  is  a  reasonable  basis  to 
believe  or  suspect  that: 

(a)  The  alleged  subsidy  is  inconsistent 
with  the  Agreement,  and 

(b)  There  have  been  massive  imports 
of  the  subject  merchandise  over  a 
relatively  short  period. 

In  this  case,  information  on  the  record 
does  not  indicate  that  imports  of  the 
merchandise  under  investigation  were 
massive  over  a  relatively  short  period 
within  the  meaning  of  section  703(e)(1) 
of  the  Tariff  Act  of  1930.  Therefore,  we 
preliminarily  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  iron  ore  pellets  from  Brazil. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
much  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure  or  threaten 
material  injury  to  a  U.S.  industry  120 
days  afier  the  Department  makes  its 
preliminary  affirmative  determination  or 
45  days  after  its  final  affirmative 
determination,  whichever  is  latest. 

Public  Comment 

In  accordance  with  §  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
this  preliminary  determination  at  2:00 
p.m.  on  April  17,  1985,  at  the  U.S. 
Department  of  Commerce,  Room  1414, 
14th  Street  and  Constitution  Avenue 
NW..  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 
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Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  at  least  10  copies  of  pre- 
hearings briefs  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  April  9, 
1985.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  355.34,  within  30  days  of 
publication  of  this  notice,  at  the  above 
address  and  in  at  least  10  copies. 

This  notice  is  published  pursuant  to  section 
703(f)  of  the  Act  (19  U.S.C.  1671(f)) 
C.  Christopher  Parlin, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
March  15, 1985. 

(FR  Doc.  85-6875  Filed  5-21-85;  8:45  am) 
BILLING  CODE  3S10-OS-M 


Minority  Business  Devetopment 
Agency 

Financial  Assistance  Application 
Announcements;  South  Carolina 

agency:  Minority  Business 
Development  Agency,  Commerce, 
action:  Notice. 

summary:  The  Minority  Busmess 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  ils 
Minority  Business  Development  Center 
(.MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  11  months  is  estimated  at  $171,417 
for  the  project  performance  of  08/01/85 
to  06/30/86.  The  MBDC  will  operate  in 
(he  Columbia,  South  Carolina 
Metropolitan  Statistical  Area  (MS.\). 
The  first  year  cost  for  $145,704  in 
Federal  funds  and  a  minimum  of  $25,713 
in  non-Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services.  The 
Project  Number  is  04-10-85009-01  for 
the  Columbia,  South  Carolina  MSA. 

The  funding  instrument  for  the  MBDC 
vull  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 


programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
e.xperience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
CLOSINQ  DATE:  The  closing  date  for 
applications  is  April  30, 1985. 
Applications  must  be  postmarked  on  or 
before  April  30, 1985. 
ADDRESS:  Atlanta  Regional  Office,  1371 
Peachtree  Street  NE.,  Suite  505,  Atlanta, 
Georgia  30309,  (404)  881-^1091 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlton  L  Eccles,  Regional  Director, 
Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce, 
Minority  Business  Development  Agency, 
1371  Peachtree  Street  NE.,  Suite  505, 
Atlanta,  Georgia,  Monday.  April  15,  1985 
at  9:00  a.m. 

(11  800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance)) 

Dated:  March  15.  1985. 
Carlton  L.  Eccles, 

Regional  Director  A  tianta  Regional  Office. 
(FR  Doc  85-6853  Filed  3-21-85:  8:45  am] 
BILLING  CODE  3S10-21-M 


Financial  Assistance  Application 
Announcements;  North  Carolina 

agency:  Minority  Business 
Development  Agency,  Commerce. 


action:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  11  months  is  estimated  at  $171,417 
for  the  project  performance  of  08/01/85 
to  06/30/86.  The  MBDC  will  operate  in 
the  Fayetteville,  North  Carolina 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  $145,704  in 
Federal  funds  and  a  minimum  of  $25,713 
in  non-Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services.  The 
Project  Number  is  04-10-85022-01  for 
the  Fayetteville,  North  Carolina  MSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  an3 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirem.ents  included  in  the 
application;  and  the  firm's  estimated 
cost  tor  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDCs  satisfactory 
perfoimance,  the  availability  of  funds, 
and  Agency  priorities. 
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CLOSINQ  date:  The  closing  date  for 
applications  is  April  30. 1985. 
Applications  must  be  postm.irked  on  or 
before  April  30.  1985. 
ADDRESS:  Atlanta  Regional  Office.  1371 
Peachtree  Street  NE..  Suite  505.  Atlanta. 
Georgia  30309.  (404)  681^1091. 
FOR  FURTHER  iNFORMATION  CONTACT: 
Carlton  L.  Eccles.  Regional  Director. 
Atlanta  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency. 
1371  Peachtree  Street  NE..  Suite  505. 
Atlanta.  Georgia.  Monday.  April  15.  1985 
at  9:00  a.m. 

(11  800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance)) 

Dated:  March  15.  1985. 
Carlton  L.  Eccles, 

Hfi^iuna!  Director.  Atlanta  Rnt;iu:ial Office. 
[re  Doc.  85-6854  Filed  3-21-«5:  8:45  am) 
BILLING  CODE  3S10-21-M 
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National  Oceanic  and  Atmospheric 
Administration 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

The  Western  Pacific  Fishery 
Management  Council's  Pelagic  Species 
Plan  Development  Team  will  convene  a 
public  meeting  on  March  20,  1985.  at  9 
a.m..  in  the  conference  room  of  the 
NMFS  Honolulu  Laboratory,  2570  Dole 
Street,  Honolulu,  HI,  to  discuss  the  draft 
Pelagic  Species  Fishery  Management 
Plan.  For  further  information,  contact 
Kitty  Simonds,  Executive  Director. 
Western  Pacific  Fishery  Management 
Council.  1164  Bishop  St.,  Room  1405. 
Honolulu,  HI  96813;  telephone:  (808)  523- 
1368  or  FTS  (808)  645-8923. 

Dated:  March  18.  1985. 
Roland  Fmch, 

Director.  Office  of  Fisheries  Management. 
S'ational  Marine  Fisheries  Service. 
|FR  Doc  85-6769  Filed  3-21-85;  8:45  am] 
MLLINO  COOC  3S10-22-M 


North  Pacific  Fishery  Management 
Council;  Public  Meeting 

The  North  Pacific  Fishery 
Management  Council  will  convene  a 
public  meeting  in  Anchorage.  AK,  March 
27-29,  1985,  at  9  a.m..  on  March  27,  at 
the  Captain  Cook  Hotel.  The  agenda 
includes  a  review  of  proposed 


amendments  to  the  Magnuson  Fishery 
Conservation  and  Management  Act,  and 
consideration  of  any  foreign  fishing 
permits  submitted  for  joint  ventures  and 
direct  allocations. 

The  Council  will  review  and  approve 
for  public  review  the  1985  amendment 
packages  and  decisions  documents  for 
the  Gulf  of  Alaska  and  Bering  Sea/ 
Aleutians  Islands  groundfish  fishery 
management  plans  (FMPs).  Final 
Council  action  on  the  amendments  will 
be  taken  in  May  after  a  public  comment 
period.  The  Council  vyrill  also  discuss 
and  reconsider  its  February  1985 
apportionment  of  the  sablefish  optimum 
yield  to  domestic  annual  processing 
trawl  fisheries. 

Also  on  the  agenda  is  a  Council 
review  of  decisions  made  by  the  Alaska 
Board  of  Fisheries  on  king  and  Tanner 
crab  management  for  1985  to  determine 
whether  amendments  to  the  Council's 
F'MPs  are  required  for  consistency 
between  federal  and  state  regulations. 

The  Council's  Scientific  and 
Statistical  Committee  will  convene  a 
public  meeting  March  25. 1985,  at  1:30 
p.m.  at  the  Captain  Cook  Hotel.  The 
Advisory  Panel  also  will  convene  a 
public  meeting  on  March  25,  at  1;30  p.m. 
at  the  hotel  with  an  orientation  for  new 
members  and  will  continue  with  regular 
agenda  items  on  March  26.  Other  plan 
team  and  workgroup  meetings  may  be 
held  on  short  notice  during  the  week. 
For  further  information,  contact  Jim  H. 
Branson.  Executive  Director.  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136.  Anchorage,  AK  99510; 
telephone:  (907)  274-^563, 

Dated:  March  19. 1985. 
Roland  Finch.  Director, 

Office  of  Fisheries  .Mcinagewent.  National 
Murine  Fisheries  Service. 
|FR  Ooc.  85-6887  Filed  3-21-85;  8:45  am] 
BILUNG  CODE  3S10-22-M 


Taking  and  Importing  of  Marine 
Mammals;  Proposed  Modification  to 
Permit  No.  393  {P277A);  Dr.  Richard  H. 
I^mbertsen 

Notice  is  hereby  given  that  Dr. 
Richard  H.  Lambertsen.  Department  of 
Physiological  Sciences.  College  of 
Veterinary  Medicine.  Box  J-144.  J.  Hillis 
Miller  Health  Center.  University  of 
Florida.  Gainesville.  Florida  32610,  has 
requested  a  modification  of  Permit  No. 
393  issued  on  September  13.  1982  (47  FR 
41413)  under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407).  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1543),  the  regulations  governing  the 
taking  and  importing  of  marine 
mammals  (50  CFR  Part  216)  and  the 


regulations  governing  endangered 
species  permits  (50  CFR  Part  217-222). 

The  Permit  Holder  is  requesting  to 
include  the  Pacific  Ocean  stock  of 
humpback  whales  (Megaptero 
novaeangliae)  in  the  study  and  be 
authorized  to  import  biopsy  material 
taken  from  humpback  whales  in  coastal 
Mexican  waters.  Concurrent  with  the 
publication  of  this  notice  in  the  Federal 
Register,  the  Secretary  of  Commerce  is 
forwarding  copies  of  the  modification 
request  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  Washington. 
D.C  20235  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  the  modification  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street  NW.. 
Washington,  D.C; 

Regional  Director,  Alaska  Region, 
National  Marine  Fisheries  Service, 
P.O.  Box  1668.  Juneau.  Alaska  99802; 

Regional  Director,  National  Marine 
Fisheries  Service,  14  Elm  Street. 
Federal  Building.  Gloucester, 
Massachusetts  01930; 

Regional  Director.  .Northwest  Region. 
National  Marine  Fisheries  Service. 
7600  Sand  Point  Way.  N.E.,  BIN 
C15700.  Seattle,  Washington  98115; 

Regional  Director,  Southeast  Region, 
National  Marine  Fisheries  Service, 
9450  Koger  Boulevard.  St.  Petersburg, 
Florida  33702:  and 

Regional  Director,  Southwest  Region 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street.  Terminal  Island, 
California  90731. 
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Dated:  March  15,  T985. 
Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  Notional  Marine 
Fisheries  S'irvice. 

(FR  Doc  85-6888  Filed  3-21-65;  8:45  am] 
BILUNS  COOE  3510-23-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Government  of  ttie  Republic  of 
Indonesia  To  Review  Trade  in 
Category  648  (Man-Made  Fiber 
Trousers  for  Women,  Girls  and  Infants) 

March  21,  1985. 

On  February  28,  1985,  the  Government 
of  the  United  States  requested 
consultations  with  the  GoverniTient  of 
the  Republic  of  Indonesia  with  respect 
to  man-made  fiber  trouser  for  women, 
girls,  and  infants  in  Category  648.  This 
request  was  made  on  the  basis  of  the 
agreement,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Indonesia  relating  to 
trade  in  Cotton,  Wool  and  Man-Made 
Fiber  Textiles  and  Textiles  Products  of 
October  13  and  November  9, 1982, 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  between  the  two 
governments,  CITA,  pursuant  to  the 
agreement,  as  amended,  may  establish  a 
prorated  specific  limit  of  361,751  dozen 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Category  648,  produced  or 
manufactured  in  Indonesia  and  exported 
to  the  United  States  during  the  period 
which  began  on  February  28, 1985  and 
extends  through  the  end  of  the 
agreement  year,  June  30, 1985.  The  limit 
may  be  adjusted  to  include  prorated 
swing  and  carryforward. 

The  Government  of  the  United  States 
has  decided,  pending  agreement  on  a 
mutually  satisfactory  solution,  to  control 
imports  in  this  category  during  the  90- 
day  consultation  period  (February  28, 
1985-May  28,  1985)  at  a  level  of  313.181 
dozen.  In  the  event  the  limit  established 
for  the  ninety-day  period  is  exceeded, 
such  excess  amount,  if  allowed  to  enter, 
may  be  charged  to  the  level  established 
for  the  period  which  began  on  February 
28, 1985  and  extends  through  June  30, 
1985, 

A  summary  market  statement  for  this 
category  follows  this  notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13,  1982  (47  FR  55709),  as 


amended  on  April  7.  1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30.  1983 
(48  FR  57584),  April  4.  1984  (49  FR 
13397),  June  28.  1984  (49  FR  26622).  July 
16,  1984  (49  FR  28754),  November  9,  1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1985). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categoi7  648  under  the 
Bilaterial  Cotton,  Wool  and  Man-made 
Fiber  Textile  Agreement  with  the 
Government  of  the  Republic  of 
Indonesia,  or  on  any  other  aspect 
thereof,  or  to  comment  on  domestic 
production  or  availability  of  textile 
products  included  in  the  category,  is 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan.  Chairman.  Committee  for 
the  Implementation,  of  Textile 
Agreements,  Ro.om  H-3100, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20230.  Because  the  exact  timing  of 
the  consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  .Avenue  NW., 
Washington.  DC.  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States  " 
Ronald  I.  Levin, 

.\cting  Chairman.  Committee  for  the 
Implementation  for  Textile  .Agreements. 

Indonesia — Market  Statement 

Category^  648 —  Women  s,  Girls '  and  Infants 
(WGIJ  MMF  Trousers.  Slacks  and  Shorts 

February  1985. 

Category  &48  imports  from  Indonesia 
qviintupled  in  1984  to  956.607  dozen.  This  is 
on  top  of  a  four-fold  increase  the  previous 
year  when  imports  rose  to  180.848  dozen  from 
44.639  dozen  in  1982.  Indonesia  is  the  third 
largest  supplier  of  W'Gl  MMF  trousers  etc.. 
and  accounted  for  half  of  the  total  Category 
648  import  increase  in  1984.  This  is  a  sharp 
and  substantia!  increase  in  imports  which,  if 


continued,  creates  a  real  threat  of  markief 
disruption.  Imports  from  the  two  larger 
suppliers  are  restrained. 

Domestic  production  reached  21,641,000 
dozen  in  1983  and  L'  S  producers  supplied  73 
percent  of  the  market  The  imporl-!o- 
production  ratio  was  37,1  percent.  Data 
indicate  that  production  did  not  increase  in 
1984  and  probably  declined  For  example, 
women  s  trouser  cuttings  were  off  12  percent 
in  1984.  Categor>  648  imports,  on  the  other 
hand,  reached  a  record  high  in  1984  of 
9.502.964  dozen,  up  18  percent  from  1983. 
Given  the  import  increase  even  if  production 
remains  at  1983  levels,  the  U.S.  producer  s 
market  share  will  drop  69  percent. 

Imports  have  increased  three  of  the  four 
years  siii^e  1980,  The  L'  S  producer's  share  of 
the  Category  648  m.irket  declined  in  each  of 
the  years  that  imports  increased.  Imports  in 
1984  were  60  percent  higher  than  1980  levels 
and  the  import-to-production  rtiUo  was  37  1 
percent,  compared  with  32.0  percent  in  1980. 

Forty-five  percent  of  these  imports  from 
Indonesia  are  entered  under  TSUSA  No. 
383.8160— WGl  knit  shorts:  22  percent  under 
383  9065 — WGI  woven  shorts:  and  12  percent 
under  383.22r>0 — Girls'  and  Infants  trousttrs. 
These  garments  are  imported  at  landed  duty- 
paid  values  below  prices  for  comparable 
trousers,  slacks  and  shorts. 
March  21  1985 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington, 
DC. 

Dear  Mr.  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.  1854),  and  the  Arrangement 
Regarding  International  Trade  m  Textiles 
done  at  Geneva  on  December  20.  1983  as 
extended  on  December  15,  1977  and 
December  22.  1981:  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  October  13  and  November  9. 
1982.  as  amended,  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Indonesia:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3.  1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  .March  27,  1985,  cntr>' 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  man-made  fiber  textile  products  in 
Category  648  produced  or  manufactured  in 
Indonesia  .'.nd  exported  during  the  ninety-day 
period  which  began  on  Februan,  28.  1985  and 
extends  through  .May  28.  1985.  m  excess  of 
313,181  dozen.' 

Textile  products  in  Category  648  which 
have  been  exported  to  the  United  States  prior 
to  February  28,  1985  shall  not  be  subject  to 
this  directive. 

Textile  products  in  Category  648  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S  C  1448(b)  or  1484(al(l)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 


'The  level  has  not  been  adjusted  lo  reflecl  any 
imports  exported  after  February  27.  1965 
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A  description  of  the  textilf  .- r. ii  v'orics  in 
terms  of  T,S  U.S. A  numbtrs  vvas  putilishpc!  in 
thf  Federal  Register  on  December  13   19H2  147 
FR  5o709|.  as  amended  on  Apr::  :"  TtR'i  (4B  t-'K 
15175)  Mav  3.  1983  (48  FR  19924|   I)r'..eir.her 
14  19«3  |4*i  FR  55607).  December  .((J   198.)  i4« 
FR  57584).  April  4,  1984  |49  FR  1  j;;9-)   June  28. 
1984  (49  F^R  26622),  July  16.  1984  (49  FR  287541, 
.N'nvemher  9,  1984  (49  FR  44'a2j.  .md  m 
Statisticdl  Headnote  5.  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
ST.ATES  ANNOTATED  (1985, 

In  c.irrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  con.suinption 
t(i  include  entry  for  consumptinn  into  the 
Corrmonwealth  of  Puerto  Rico. 

The  Committee  for  the  ImplemenfHtion  of 
Textile  .Agreements  has  determined  thnt 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553. 

Sincerely, 
Ronald  !.  Levin, 

A'  i.-iif;  Choirman.  Committee  for  the 
Iniplvmentation  of  Textile  Agreements. 

[FR  Doc  8,5-7036  Filed  3-21-85.  9:43  am) 
BILLING  C00£  35tO-nR-M 


Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  on  Man- 
Made  Fit>er  Braided  Handbags. 
Luggage  and  Flat  Goods  in  Category 
670  pt.  From  Taiwan 

.Mm  h  JO    1985 

On  February  28.  198,5  [hv  American 
Institute  in  Taiwdn.  under  section  204  of 
the  .Agracultural  Act  of  1956.  us 
amended  (7  U.S.C.  18.S4)  requested  the 
Conrdinatiun  Council  for  North 
American  Affairs  in  Taiwan  to  enter 
into  consultations  cpnceining  exports  to 
thi'  L'nited  States  of  man-made  fiber 
braided  handbajjs.  luggage  and  flat 
goods  in  Category  670  pi.,  classified  in 
T.S.LI.SA.  numbers  706.3410.  706.3420 
and  706  3430.  produred  or  manufactured 
in  Taiwan. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 
cnnsultations.  the  Committee  for  the 
Implementatinr,  of  Textile  Agreements 
nay  latei  establish  a  limit  for  the  entry 
and  withdrawal  from  warehouse  for 
consumption  of  these  products, 
produced  or  manufactured  in  Taiwan 
and  exported  to  the  United  States  during 
tite  twelve-month  period  which  began 
on  February  28,  1985  and  extends 
through  Februarv  27.  1986  at  a  level  of 
3.641,1,58  pounds, 

A  summary  market  statement 
concerning  this  category  follows  this 
mitK.e. 

.-Xnyor.p  wishing  to  comment  or 


provide  data  or  information  regarding 
the  treatment  of  man-made  fiber 
handbags,  luggage  and  flat  foods  in 
Category  670  pt.  is  invited  to  sumbit 
such  comments  or  iaformation  in  ten 
copies  to  Mr.  Walter  C.  Lenahan. 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
Intertnational  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC,  20230,  Since  the  exact 
timing  of  consultuticms  is  not  yel  certain, 
it  is  requested  that  comments  be 
submitted  promptly.  Comments  or 
information  submitted  in  response  to 
this  notice  will  be  available  for  public 
inspection  in  the  Office  of  Textiles  and 
Apparel,  Room  3100.  US,  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW..  Washington,  D,C.  20230, 
and  may  be  obtained  upon  written 
request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Imple.mentation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U,S,C.  553(a)(1)  relating 
to  matters  which  conbtitute  "a  foreign 
affairs  function  of  the  United  Slates," 
Ronald  1.  l«\in. 

Action  Chuirman.  Comiiittee  for  the 
Implementation  of  Te\nle  Agreements. 

Taiwan— Market  Stateqieni 

Category  670  Pt:  Man-Mude  Fiber  Braided 
Luggage.  Handbag.^  ant^  Flatgoods:  TSUSA 
No.  706.3400 

February  1985, 

U.S.  imports  in  TSUSj*!  No.  706.34CKJ  from 
Taiwan  were  3.6  millioa  pounds  during  1984. 
nearly  three  times  the  quantity  imported  a 
year  earlier.  This  was  aisharp  and  substantial 
increase  in  imports  of  itpms  for  which  the 
U.S.  domestic  market  has  been  adversely 
affected  by  imports.  Taiwan  was  the  largest 
supplier  of  TSUSA  No.  ?06.3400.  accounting 
for  62"..  of  the  total  imports  during  1984. 

In  1984  these  productj  entered  the  United 
States  in  TSUS.A  Number  706.3400.  In  1985. 
these  products  are  enteoed  in  TSUSA 
numbers  7063410.  706.3420  and  706.3430, 

Imports  under  TSUSA  No,  706,3400  from 
Taiwan  increased  .sharply  after  the  US,  and 
Taiwan  agreed  upon  a  level  of  trade  for  non- 
braided  luggage.  Accortiing  to  the  U,S. 
Customs  Service,  the  increase  in  imports 
under  this  TSUSA  Number  was  due  to  an 
increase  in  braided  luggage.  These  additional 
imports  of  luggage  circumvented  the  agreed 
level  with  Taiwan  which  was  designed  to 
prevent  further  market  disruption. 


,1 


Domestic  production  of  man  made  fiber 
luggage  is  measured  by  the  fabric  consumed 
by  the  luggage  producing  establishments.  The 
fabric  consumed  by  these  establishments 
declined  from  27.3  million  pounds  in  1981  to 
24.4  million  pounds  in  1983  Imports  of  fabric 
from  all  sources  contained  in  the  man-made 
fiber  non-braided  luggage,  assuming  one-half 
the  total  weight  as  fabric,  increased  from  20,3 
million  pounds  in  1981  to  71,3  million  pounds 
in  1984,  Imports  continued  to  expand  in  1984 
in  spite  of  agreements  reached  with  the  two 
major  suppliers  which  control  importt  of  non- 
braided  luggage.  In  addition  to  the  imports  of 
non-braided  luggage,  there  were  substantial 
increases  of  imports  of  braided  luggage  under 
TSUSA  No,  706,3400,  However,  it  is  not 
possible  to  determine  precisely  the  quantity 
since  luggage  imports  are  not  identified  under 
this  number. 

The  U,S,  producer's  share  of  the  market  for 
man-made  fiber  luggage  declined  drastically 
in  recent  years.  The  1983  share,  at  33  5">   v\as 
just  over  one-half  the  1981  share  of  57  4 
percent.  The  sharp  and  substantial  import 
increase  in  1984  has  resulted  in  a  further 
decline  in  market  share.  The  ratio  of  imports 
to  domestic  production  increased  from  74.2"-;. 
in  1981  to  198.4%  in  1983,  Imports  during  19fVl 
were  71,8  million  pounds,  nearly  three  times 
the  19B3  production  level.  If  imports  of 
braided  luggage  were  included  in  the  import 
levels,  the  II, S,  producer's  market  share 
would  be  less  and  the  ratio  of  imports  to 
production  would  be  higher, 

(FR  Doc.  85-7035  Filed  ,3-21-85.  943  am| 
BILUNG  CODE  3S10-Dfl-M 


Requesting  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Government  of  Turkey  on  Category 
313  (Cotton  Sheeting) 

March  21.  1985. 

On  February  28.  1985,  the  United 
States  Government,  undr^r  Article  3  of 
the  Arrangement  Regarding 
International  Trade  in  Textiles, 
requested  the  Government  of  Turkey  to 
enter  into  consultations  concerning 
exports  to  the  United  States  of  cotlon 
sheeting  in  Category  313,  produced  or 
manufactured  in  Turkey, 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 
further  consultations  between  the  two 
governments  within  sixty  days  of  the 
date  of  delivery  of  the  aforernentioned 
note,  entry  and  withdrawal  from 
warehouse  for  consumption  of  cotton 
textiles  in  Category  313,  produced  or 
manufactured  in  Turkey  and  exported  to 
the  United  States  during  the  twelve- 
month period  which  began  on  February 
28, 1985  may  be  restrained  at  12,713.472 
square  yards. 

A  summary  market  statement  follows 
this  notice. 
Anyone  wishing  to  comment  or 
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provide  data  or  information  regarding 
the  treatment  of  Category  313  is  invited 
to  submit  such  comments  or  information 
in  ten  copies  to  Mr.  Walter  C.  Lenahan. 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
Internationa!  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC.  20230.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 
31CX3,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue  N'W., 
Washington,  DC  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  ofTpxtflr  Agreements. 

Turkey — Market  Statement 

Category  313 — Cotton  Sheeting 

February  1985. 

U.S.  imports  of  Category  313  from  Turkey 
totalled  14.7  miHion  square  yards  for  the  year 
ending  Decern'opr  1984.  a  substantial  increase 
over  the  355.000  square  yards  imported  a  year 
earlier.  There  were  no  imports  of  Category 
313  from  Turkey  in  1982.  however,  it  is  now 
the  tenth  largest  supplier. 

The  domestic  industry  producing  cotton 
sheeting  fabric  is  adversely  affected  by 
imports.  While  the  market  expanded  in  early 
1984  as  the  L'.S.  economy  improved,  the  U.S. 
producer's  share  of  the  market  for 
domestically  produced  and  imported  sheeting 
declined.  Despite  a  strong  first  quarter 
showing,  domestic  production  was  relatively 
flat  for  January-September,  reflecting  the  8 
percent  decline  in  second  and  third  quarter 
production.  This  downturn  coincided  with  a 
substantial  loss  of  market  share  for  domestic 
producers,  from  50.4  percent  in  January- 
September  1983  to  41  4  percent  in  1984. 

Total  imports  of  cotton  sheeting  fabric 
increased  28.2  percent,  from  320.5  million 
square  yards  in  1983  to  410.6  million  square 
yards  in  1984. 1984  was  the  first  time  that 
imports  of  cotton  sheeting  surpassed 
domestic  production. 

The  import  to  production  ratio  of  Category 
313  increase  from  94.8  percent  in  January- 
September  1984  to  138.1  percent  in  January- 
September  1984. 

|FR  Doc  85-mir  Filed  3-21-85.  9:43  am] 
BILLING  CODE  3510-DR-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Toxicotogical  Advisory  Board;  Meeting 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  .Notice  of  meeting:  Toxicological 
Advisory  Board. 

SUMMARY:  The  Toxicological  Advisory 
Board  will  meet  on  Tuesday,  April  9, 
1985.  from  830  am.  to  approximately 
2:00  p.m.  The  meeting,  which  is  open  to 
the  public,  will  be  in  Room  456  at  5401 
V\'estbard  Avenue.  Bethesda,  Maryland, 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Fred  Marozzi.  Directorate  for  Health 
Sciences.  Consumer  Product  Safety 
Commission.  Washington.  DC,  20207; 
telephone  (301)  492-64"7. 
SUPPLEMENTARY  INFORMATION:  The 
Toxicological  /\d\  isory  Board  is  a  nine- 
member  advisory  committee  which 
advises  the  Commission  on 
precautionary  labeling  for  acutely  toxic 
household  substances  and  on 
instructions  for  first-aid  treatment 
labeling.  In  addition,  the  Board  reviews 
labeling  requirements  that  have  been 
issued  under  the  Federal  Hazardous 
Substances  Act  and  recommends 
revisions  it  considers  appropriate.  The 
Toxicological  Advisory  Board  was 
established  on  May  9,  1979,  under  the 
authority  of  15  U.S.C.  1275.  and  shall 
terminate  on  May  9,  1985. 

The  following  topics  will  be  discussed 
at  the  meeting  of  the  Toxicological 
Advisory  Board  on  April  9.  1985,  in  the 
order  listed: 

1.  The  Consumer  Product  Safety 
Commissions  staff  will  brief  the  Board 
on  the  Commission's  decisions  with 
respect  to  implementation  of  the 
recommendations  in  the  Board's  Final 
Report. 

2.  The  staff  will  attempt  to  resolve, 
with  the  help  of  the  Board,  minor 
inconsistencies  in  some  of  the  labels 
contained  in  the  appendix  to  the  Board's 
Final  Report. 

3.  The  Board  will  be  asked  to  consider 
some  reasonable  alternative  for  the 
induction  of  emesis  when  the  toxicity  of 
the  substance  dictates  rapid  removal 
and  syrup  of  ipecac  and  medical  advice 
are  not  immediately  available. 

The  meeting  is  open  to  the  public: 
however,  space  is  limited.  Interested 
persons  who  wish  to  make  oral  or 
written  presentations  to  the  Board  on 
the  subjects  described  above  should 
notify  Dr.  Fred  Marozzi.  Directorate  for 
Health  Sciences,  Consumer  Product 
Safety  Commission,  Washington,  D.C., 
telephone  (301)  492-6477,  by  March  29, 
1985.  The  notification  should  state:  The 


name,  address,  and  phone  number  of  the 
individual  who  will  make  an  oral 
presentation  or  submit  a  written 
presentation;  the  person,  company. 
group,  or  industry  on  whose  behalf  the 
presentation  will  be  made:  the  subject 
matter  of  the  presentation;  and  the 
approximate  time  requested  for  an  oral 
presentation  or  the  number  of  pages 
required  for  a  written  presentation.  Time 
permitting,  such  presentations,  and 
possibly  other  oral  statements  from  the 
audience  to  members  of  the  Board,  ma>' 
be  allowed  by  the  presiding  officer. 

Persons  who  submit  requests  to  make 
presentations  by  .March  29,  1985.  as 
described  above,  will  be  notified  before 
the  meeting  of  the  presiding  officer's 
decision  concerning  their  request. 

Dated:  March  18,  1985. 

Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission.  /• 

[FR  Doc,  85-6824  Filed  3-21-85:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Special  Operations;  Meetings 

ACTION:  .Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Special  Operations  will 
meet  in  closed  session  on  24-25  April 
1985  in  the  Pentagon.  Arlington. 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  receive  classified 
briefings  on  Special  Operations. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub,  L.  92-^63.  as  arnended  (5  U.S.C. 
App.  II.  (1982)).  it  has  ben  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U,S,C.  552b(c)(l) 
(1982),  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 

Dated:  March  19, 1985. 
Patricia  H,  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
|FR  Doc  85-6886  Filed  3-21-85;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Education  Appeal  Board  Hearings; 
Acceptance  of  Application  for  Review 

AG€NCY:  Depdrtment  of  F.du(n!iuii. 
action:  Notice  of  appiication  for  review 
dcc.cptf'd  for  heiinnR  b\  f-tlucalion 
Appeal  Board 


FOfl  FURTHER  INFORMATION  CONTACT: 

Orman  W.  Ketcham.  Actina  CJiairman, 
Kduration  Appeal  Board   KXt  Mnr\:<irid 
AwnaeSW   |Room  l()t>5,  f  uB-ftj. 
Washington.  D.C.  20202    lelephone: 

1202]  :4r-^8;i5. 

SUPPI.EMENTARY  INFORMATION:  Under 

sections  45;  through  454  o!  the  General 
K(lui,,:tinn  Provisions  Act  (20  U.S  C.  1234 
'■•'  si-c/.).  the  Eiidiation  Appeal  Board 
(the  Board i  has  authority  to  conduct  (1) 
audit  appeal  hearings.  (2)  withholding, 
termination,  and  cease  and  desist 
hearings  initiated  by  the  Secretary  of 
Fdi!c:ation.  and  |3)  other  proceedings 
designated  by  the  Secretary  as  being 
w.thin  the  jurisdiction  of  the  Board. 
The  Secretary  has  designated  the 
Board  as  having  junsdution  over  appeal 
proceedings  related  to  final  audit 
determinations,  the  vvithh(jld:ng  or    . 
torm.ination  of  funds,  and  cease  and 
desist  actions  for  most  programs 
administered  by  the  Department  of 
Kduration  (FDi  The  Secretary  also  has 
designated  the  Board  as  having 
jurisdicJion  to  conduct  hearings 
concerning  most  ED  administered 
programs  that  involve  (a)  a 
determination  that  a  grant  is  void,  (b) 
the  disapproval  of  a  request  for 
perm:ssiuii  to  mcur  an  expenditure 
during  the  term  of  a  grant,  or  (c) 
delermmations  regarding  cost  allocation 
f.Mins  or  special  rates  negotiated  with 
specified  grantees.  Final  regulations 
uiUt'Micig  Board  jurisdiction  and 
proced'.ires  wert  published  in  the 
Federal  Register  on  Mav  19. 1981  at  46 
VR  -l-yOA    .14  CiK  Part  78). 

.Application  .Accepted 

On  Februd!\  22,  1985.  the  Education 
.Appeal  Board  accepted  an  application 
for  review  of  the  final  audit 
determination  in  .Audit  Control  No.  06- 
■iiK)08  from  the  Texas  Education  Agency. 
The  appedl  of  the  final  audit 
determination  m  .Audit  Control  No.  06- 
30008  was  docketed  at  3-fl78)-85. 

rhe  Tt  xds  Education  Agency 
requested  review  of  a  final  audit 
determmHtion  issued  b>  the  Assistance 
.Manapennni  -md  Procurement  Service. 
The  under'\  'ng  audit  reviewed  costs 
charged  to  Federal  grant  awards  during 
fiscal  year-.  1980  and  1981  by  the 
l^onston  Education  Service  Center. 


Direct  costs  were  disallowed  because 
of  inadequate  documentation  and 
improper  allocation  of  costs.  Indirect 
costs  were  disallowed  because  other 
costs  were  erroneously  characterized  as 
direct  or  indirect  costs.     - 

The  Department  requests  a  refund  of 
$8,713.  The  Texas  Education  Agency 
disputes  this  liability. 

This  appeal  has  been  consolidated 
with  an  earlier  appeal  arising  from  the 
same  audit  which  is  docketecl  at  38- 
fl70)-84.  .Notice  of  aixeptance  of  the 
earl.er  appeal  is  published  at  50  FR  2328 
(January  16, 1985). 

Intenention 

Section  78.43  of  the  final  regulations 
establishing  procedujcs  for  the 
Education  Appeal  Board  provides  that 
an  interested  person,  group,  or  agency, 
may  upon  application  to  the  Board 
Chairman,  intervene  in  appeals  before 
the  Education  Appeal  Board. 

An  application  to  intervene  must 
indicate  to  the  satisfaction  of  the  Board 
Chairman  or,  as  appnopriate.  the  Panel 
Chairperson,  that  the  potential 
intervenor  has  an  interest  in,  and 
information  relevant  to,  the  specific 
issues  raised  in  the  appeal.  If  an 
application  to  intervene  is  approved,  the 
intervenor  becomes  a  party  to  the 
proceeding?. 

These  applications  to  intervene,  or 
questions,  should  be  addressed  to 
Orman  W.  Ketcham.  Acting  Chairman. 
Education  Appeal  Board.  400  Maryland 
Avenue  SW.  (Room  1065.  FOB-6),' 
Washington.  D.C.  20202.  Telephone: 
(202)  24.5-7835. 

(20  U.S.C.  1234) 

(Catalog  of  Federal  Doiiestic  Assistance  .No. 
not  applicable) 

Diitrd-  Mdrr.h  19.  1981  . 
A.  Wayne  Roberts, 

Di'puty  Under  Secretar] .  Intergovernmental 
and  Interagency  A  ffoirs 
|FR  Doc.  85-6871  Filed  ^21-85;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Atomic  Energy;  Proposed  Subsequent 
Arrangement;  EURATOM 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 


agreement  involves  approval  of  the 
following  sale:  Contract  .Number  S-FiU- 
840.  to  the  Netherlands  Energy  Research 
Foundation,  ^tten.  the  Netherlands.  2.5 
grams  of  plutonium-239.  for  use  as 
standard  reference  material. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  19.54.  as  amended. 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated;  March  19.  1985 
George  |.  Bradley,  |r.. 

Deputy  Assistant  Secretary  for  International 

Affairs. 

[FR  Doe.  85-6904  Filed  3-21-85  8:45  arn] 
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Economic  Regulatory  Administration 

I  Docket  No.  ERA-FC-85-001;  OFP  Case  No 
63205-9264-20-241 

Powerplant  and  IrKlustrial  Fuel  Use; 
Gilroy  Foods,  Inc. 

AGENCY:  Ecomomic  Regulatory 
.Administration,  DOE. 

ACTION:  Notice  of  acceptance  of  petition 
for  exemption  and  availability  of 
certification  by  Gilroy  Energy  Company, 
Inc. 

SUMMARY:  On  January  24,  1985.  Gilroy 
Energy  Company.  Inc.  (Gilroy).  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
cogeneration  exemption  for  a  proposed 
electric  powerplant  to  be  located  at  the 
Gilroy  Foods.  Inc  (Gilroy  Foods),  plant. 
Gilroy.  California,  from  the  prohibitions 
of  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8301  et  seql  ( "FUA  '  or  "the 
.Act").  Title  11  of  FUA  prohibits  both  the 
use  of  petroleum  and  natural  gas  as  a 
primary  energy  source  in  any  new 
powerplant  and  the  construction  of  any 
such  facility  without  the  capability  to 
use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
for  excm.ptions  from  the  prohibitions  of 
Title  11  of  FUA  are  found  in  10  CFR  Parts 
500,  501,  and  503.  Final  rules  governing 
the  cogeneration  exemption  were 
revised  on  June  25.  1982  (47  FR  29209, 
July  6.  1982).  and  are  found  at  10  CFR 
503.37. 
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The  proposed  powerplant  for  winch 
the  petition  was  filed  is  an 
approximately  115  MW  (net)  combined 
cycle  cogeneration  facility  consisting  of 
(1)  a  gas  turbine  generator.  (2)  a  waste 
heat  recovery  steam  generator,  and  (3)  a 
steam  extraction  turbine  generator.  The 
plant  will  bum  natural  gas  or  No.  2  fuel 
oil.  It  is  expected  that  virtually  all  of  the 
net  annual  electric  power  produced  by 
the  cogenerator  will  be  sold  to  Pacific 
Gas  &  Electric  Company  (PG&E),  making 
the  cogeneration  facihty  an  electric 
powerplant  pursuant  to  the  definitions 
contained  in  10  CFR  300.2.  The  facility 
will  produce  approximately  80.000  lbs. 
of  steam  per  hour  which  will  supply 
Gilroy  Food's  needs.  Gilroy  will  operatp 
the  facility. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 

SUPPLEMENTARY  INFORMATION  section 
below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FL'A  and  10  CFR  501.3  and  501.33, 
interested  persons  are  in\  ited  to  submit 
written  comments  in  regard  to  this 
petition  and  any  interested  person  may 
submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  contaming  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE.  Freedom  of 
Information  Reading  Room.  1000 
Independence  Avenue  SVV.,  Room  lE^ 
190  Washington,  D.C.  20585.  from  9:00 
a.m.  to  4:00  p.m  .  Monday  through  Friday 
except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  an\ 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATE:  Written  comments  are  due  on  or 
before  May  6,  1985.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period 
ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-007,  Forrestal  Building.  1000 
Independence  Avenue  SW., 
Washington,  D.C.  20585. 

Docket  No.  ERA-FC-85-001  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 


FOR  FURTHER  INFORMATION  CONTACT: 

George  G.  Blackmore.  Office  of  Fuels 

Programs.  Economic  Regulalun,' 
.Administration.  1000  independence 
Avenue  SW..  Room  GA-073L 
Washington.  DC.  20585.  Phone  (202) 
252-1774. 
Steven  E.  Ferguson,  Office  of  the 
General  Counsel.  Department  of 
Energy.  Forrestal  Building,  Room  6A- 
113. 1000  Independence  .'\venue  SW.. 
W  ashington.  D.C.  20585.  Phone  (202) 
252-6947. 

SUPPLEMENTARY  INFORMATION:  Gilroy 

proposes  to  install  a  cogeneration 
system  at  Gilroy  Foods.  Gilroy, 
California,  which  will  (1)  generate 
electrical  power  for  sale  to  PGScE.  and 
(2)  produce  steam  to  meet  the  Gilroy 
Foods'  processing  requirements.  The 
proposed  cogeneration  system  will  be 
operated  by  Gilroy  The  system  will 
consist  of  a  gas  turbine  generator  which 
will  produce  electric  power,  a  w-aste 
heat  recovery  system,  and  an  extraction 
steam  turbine  which  will  produce  steam 
and  additional  electric  power  for  sale  to 
PG&E 

The  cogeneration  facility  is  classified 
as  an  electric  powerplant  under  FUA 
because  more  than  50  percent  of  its  net 
annual  electric  generation  will  be  sold. 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  FUA.  In 
accordance  with  the  requirements  of 
§  503.37(a)(1).  Gilroy  has  certified  to 
ERA  that: 

1.  The  oil  or  gas  to  be  consumed  by 
the  congeneration  facility  will  be  less 
than  that  which  w^ould  otherwise  be 
consumed  in  the  absence  of  the 
proposed  powerplant,  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  503.37(b):  and 

2.  The  use  of  a  mixture  of  petroleum 
or  natural  gas  and  an  alternate  fuel  in 
the  cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  §  503  37(c)  (and  in 
addition  to  the  certifications  discussed 
above),  Gilroy  has  included  as  part  of  its 
petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above:  and 

2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503. 13. 

in  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPAj:  the  Council  on  " 
En\ironmental  Quality's  implementing 
regulations,  40  CFR  Part  1500  e/  seq.: 
and  DOE'S  guidelines  implementing 


those  regulations,  published  at  45  FR 
20694.  March  28,  1980  NEPA  compliance 
ma\  involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS): 
(2)  an  Environmental  Assessment:  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment   If  an  EIS  is 
determined  to  be  required  ER.A  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  .N'EP.A  ctinphHr.ce  has  b(  en 
completed 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
Gilroy  is  entitled  to  the  exemption 
requested  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  dunng  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Wabhitvgton.  D.C.  on  March  14. 
1985. 

Robert  L.  Davies, 

Director.  Coul  f' Electricity  Division.  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration. 

[FR  Doc.  85-6901  Filed  3-21-85.  8:45  ainj 
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{Docket  No  ERA-FC-85-002;  OFP  Case  No. 
5511»-9263-20-24) 

Powerplant  and  Industriat  Fuel  Use; 
General  Etectrtc 

AGENCY:  Economic  Regulator) 
Administration.  DOE. 
ACTION:  .Notice  of  Acceptance  of  Petition 
for  Exemption  and  Availability  of 
Certification  by  General  Electric. 

SUMMARY:  On  lanuary  7. 1985,  General 
Filectric  (GE]  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent 
cogeneration  exemption  for  the 
proposed  facility  located  \n  Texas  City. 
Texas,  from  the  prohibitions  of  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (42  US  C  8301  et  seq] 
("FUA"  or  "the  Act")  Title  II  of  R'A 
prohibits  both  the  use  of  petroleum  and 
natural  gas  as  a  priman,'  energy  source 
in  any  new  powerplant  and  the 
construction  of  any  such  facility  without 
the  capability  to  use  an  alternate  fuel  as 
a  primary  energy  source.  Final  rules 
setting  forth  criteria  and  procedures  for 
petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  FUA  are  found 
in  10  CFR  Parts  500,  501   and  503  Final 
rules  governing  the  cogeneration 
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exemption  were  revised  on  June  25. 1982 
(47  FR  29209.  July  6. 1982).  and  are  found 
at  10  CFR  503.37. 

The  facility  will  be  located  on  land 
belonging  to  Monsanto's  chemical  plant 
in  Texas  City.  Galveston  County.  Texas. 
The  proposed  facility  is  a  gas  turbine, 
heat  recovery  steam  generator  (HRSG) 
and  an  extraction  condensing  steam 
turbine-generator  installation  which  will 
supply  steam  to  Monsanto's  processes. 
It  is  anticipated  that  the  power 
generated  by  the  facility  will  be  sold  to 
a  utility  in  Texas  and  may  be  wheeled 
from  the  facility  to  this  purchaser. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination,  and  it  is 
therefore  accepted  pursuant  to  10  CFR 
501.3.  A  review  of  the  petition  is 
provided  in  the  SUPPlZMENTARV 
INFORMATION  section  below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33.  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  the  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification,  as  well  as 
other  documents  and  supporting 
materials  on  this  prorecding,  is 
available  upon  reques'.  through  DOE. 
Freedom  of  Information  Reading  Room. 
1000  Independence  Avenue  SW.,  Room 
lE-190.  Washington.  D.C.  20585.  from 
9:00  a.m.  to  4:00  p.m..  Monday  through 
Friday,  except  P'ederal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  .Notice  of  any 
extension,  together  with  a  statement  of 
reasons  therefor,  would  be  published  in 
the  Federal  Register. 
DATES:  Written  comments  are  due  on  or 
before  May  G.  1985.  A  request  for  a 
public  hearing  mu.st  be  made  within  this 
same  45-period. 

ADDRESSES:  Fifteen  copies  of  writtem 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Office  of 
Fuels  Programs.  Room  GA-073.  Forrestal 
Building.  1(X)0  Independence  Avenue 
SW..  Washington.  DC.  20585  (Attn: 
Frank  Duchaine). 

Docket  No.  ERA-FC  85-002  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Duchaine,  Office  of  Fuels 
Programs.  Economic  Regulatory 
Administration.  1000  Independence 
Avenue  SW.,  Room  GA-07J-D, 


Washington.  DC.  20585.  Telephone 
(202)  252-1649 
Steven  E.  Ferguson.  Office  of  General 
Counsel.  Department  of  Energy, 
Forrestal  Building.  Room  6A-113,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  Telephone 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  The 

cogeneration  plant  system  will  consist 
of  four  gas  turbine-generators  coupled  to 
four  supplementary-fired  HRSGs  and 
also  a  single  shaft  tandem  compound 
single  automatic  extraction/admission 
double  flow  low  pressure  section 
condensing  steam  turbine-generator. 
Steam  supply  to  Monsanto's  processes 
during  peak  (emergency)  demand 
periods  approaches  14  x  10  '  pph. 

Plant  size  and  the  number  of  gas 
turbine/HRSG  units  is  determined  by 
continuity  of  steam  flow  to  Monsanto's 
processes.  With  all  cogeneration  plant 
systems  operating  and  the  HRSGs 
unfired.  the  normal  process  steam 
demands  are  easily  met  and  the 
available  steam  not  required  by  the 
processes  is  used  to  generate  electrical 
power  via  the  steam  turbine-generator. 
By  curtailing  steam  flow  to  the  steam 
turbine-generator.  10  *  pph  steam  can  be 
delivered  to  processes  with  the  HRSGs 
unfired.  By  curtailing  steam  flow  to  the 
steam  turbine-generator  and  firing  the 
four  HRSGs.  the  peak  steam  demand  of 
14  X  10  *  pph  can  be  supplied  by  the 
cogeneration  plant 

The  cogeneration  facility  is  classified 
as  an  electric  power  plant  under  FUA 
because  more  than  50  percent  of  its  net 
annual  electric  generation  will  be  sold. 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  D  of  FUA. 

In  accordance  with  the  requirements  of 
§  503.37(a)(1),  GE  has  certified  to  ERA 
that: 

1.  The  oil  or  gas  to  be  consumed  by 
the  congeneration  facility  will  be  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
cogeneration  facility,  where  the 
calculation  of  savings  is  in  accordance 
vWth  10  CFR  503.37(b);  and 

2.  The  use  of  a  mixture  of  oil  or 
natural  gas  and  an  ahemate  fuel  for  the 
cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible.  In  accordance 
with  the  evidentiary  requirements  of 

§  503.37(c)  (and  in  addition  to  the 
certifications  discussed  above),  GE  has 
included  as  part  of  its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 


2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503,13. 

In  processing  this  exemption  request. 
ERA  will  comply  with  the  requirements 
of  the  National  Ejivironmental  Policy 
Act  of  1969  (NEPA):  the  Council  on 
Environmental  Quality's  implementing 
regulations.  40  CFR  Part  1500  et  seq.; 
and  DOE's  guidelines  implementing 
those  regulations,  published  at  45  FR 
20694,  March  28. 1980,  NEPA  compliance 
may  involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment.  If  an  EIS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
possible.  No  final  action  will  be  taken 
on  the  exemption  petition  until  ERA's 
NEPA  compliance  has  been  completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
GE  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington,  D.C,  on  March  6. 
1985. 
Robert  L.  Davies. 

Director.  Coal  &  Electricity  Division.  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration. 

[FR  Doc.  85-6902  Filed  3-21-85;  8:45  am) 
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(Docket  No.  ERA-FC-84-014;  OFP  Cas*  No. 
67047-9250-21-24! 

Pcwerplant  and  Industrial  Fuel  Use; 
Sunlaw  Energy  Corp. 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Notice  of  Extension  of  Decision 
Period  on  Petition  for  Exemption  by 
Sunlaw  Energy  Corporation  Facility  in 
Vernon.  California. 

The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  extends  by  one 
hundred  and  twenty  (120)  days  to  June 
26,  1985,  the  Decision  Period  within 
which  to  either  grant  or  deny  the  request 
for  a  permanent  congeneration 
exemption  from  the  prohibitions  of  Title 
ii  of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978  (42  U.S.C.  8301  et  seq.) 
("FUA"  or  "the  Act")  filed  by  Sunlaw 
Energy  Corporation  (Sunlaw)  for  its 
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proposed  combine  cycle  congeneration 
factility  in  Vernon,  California. 

Section  501.68(a)(2)  of  10  CFR  Part 
501 — Administrative  Procedures  and 
Sanctions,  Subpart  F — allows  for  the 
extension  of  the  decision  period  on  an 
exemption  petition  to  a  date  certain  by 
publishing  such  notice  in  the  Federal 
Register  and  stating  the  reasons  for  such 
extension. 

This  extension  by  ERA  of  the  decision 
to  grant  or  deny  the  petition  is  necessary 
because  of  uncertainties  which  have 
arisen  regarding  the  control  technology 
which  will  be  required  for  the  electric 
powerplant  in  order  to  meet  California 
emission  standards.  Sunlaw  will  attempt 
to  resolve  these  issues  during  the 
extension  period. 

Issued  in  Washington,  DC.  on  March  5. 
19ft5. 
Robert  L  Davies, 

Director.  Coal  8r  Elethcity  Division.  Office  of 

Fuels  Programs.  Economic  Regulatory 

A  dministration. 

[FR  Doc,  85-6903  Filed  3-21-85:  8:45  am] 

BILUNQ  COOe  »4SO-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER85-337-000,  et  al.] 

Electric  Rate  and  Corporate 
Regulation  Filings;  American  Electric 
Power  Service  Corporation,  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  American  Electric  Power  Service 
Corporation 

(DoclLet  No.  ER85-337-000I 
March  14.  1985, 

Take  notice  that  on  March  4. 1985, 
American  Electric  Power  Service 
Corporation  (AEP)  on  behalf  of  its 
affiliate  Indiana  &  Michigan  Electric 
Company  (I&ME)  Modification  No.  16 
dated  January  1.  1985  to  the 
Interconnection  Agreement  dated  June  1, 
1968  between  the  Central  Illinois  Public 
Service  Company  (CIPS)  and  I&ME,  The 
Commission  has  previously  designated 
his  Agreement  as  I&ME's  Rate  Schedule 
FERC  No.  67  and  CIPSs  Rate  Schedule 
FERC  No.  62. 

AEP  states  the  section  1  and  section  2 
of  Modification  No.  16  provides  for  an 
increase  in  the  transmission  demand 
rate  for  Short  Term  Power  when  I&ME  is 
the  supplying  party  to  SO, 46  per  kilowatt 
per  week  and  to  $0,092  per  kilowatt  per 
day.  Section  3  increases  the  Limited 
Term  Power  transmission  demand  rate 
when  I&ME  is  the  supplying  party  to 
$2.00  per  kilowatt  per  month.  The 
proposed  rates  included  in  this 


Modification  No,  16  for  Short  Term  and 
Limited  Term  Power  are  similar  to  the 
rates  for  Transmission  Service  provided 
by  the  AEP  System  which  have  been 
filed  and  accepted  for  filing  by  the 
Commission  and  are  the  same  as  the 
rates  which  have  been  filed  with  the 
Commission  on  behalf  of  I&ME  AEP 
requests  an  effective  date  of  Apnl  15. 
1985,  which  will  allow  AEP  to  offer 
similar  services  at  similar  rates  to 
operating  subsidiaries  as  established  in 
previous  AEP  filings,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  this  filing  were  served  upon 
the  Michigan  Public  Service 
Commission.  Public  Service  Commission 
of  Indiana,  and  Illinois  Commerce 
Commission, 

Comment  date:  March  27. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Illinois  Public  Service 
Company 

[Docket  No,  ER85-35O-O001 
March  18.  1985, 

Take  notice  that  on  March  8,  1985, 
Central  Illinois  Public  Ser\ice  Company 
(Central  Illinois)  tendered  for  filing  a 
Letter  Agreement  dated  October  23, 
1984,  modifying  the  Interconneciton 
Agreement  dated  November  1,  1969, 
between  Tennessee  Valley  Authority 
and  Illinois  Power  Company,  Union 
Electric  Company  and  Central  Illinois, 

Central  Illinois  states  that  the  Letter 
Agreement  provides  for  a  modification 
in  the  treatment  of  charges  for  certain 
facilities  at  TVA's  Shawnee  Substation, 
namely  the  345  Kv  ractor. 

Central  Illinois  requests  an  effective 
date  of  January  1.  1985.  and  therefore 
requests  waiver  of  the  Com.mission's 
notice  requirements. 

Copies  of  this  filing  have  been  served 
upon  Illinois  Power  Company,  Union 
Electric  Company,  Tennessee  Valley 
Authority  and  the  Illinois  Commerce 
Commission,  A  copy  of  the  Letter 
Agreement  has  been  sent  to  the 
Missouri  Public  Service  Commission. 

Comment  date:  April  3,  1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

3.  Idaho  Power  Company 

(Docket  No.  ER85-349-000J 
March  18,  1985 

Take  notice  that  on  March  8,  1985, 
Idaho  Power  Company  (Idaho)  tendered 
for  filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's  Order 
of  October  7, 1978,  a  sununary  of  sales 
made  under  the  Company's  Ist  Revised 
FERC  Electric  Tariff,  Volume  No.  1 
(Supersedes  Original  Volume  No.  1) 


during  January,  1985,  along  with  cost 

justification  for  the  rate  charged.  This 

filmg  includes  the  following 

supplements: 

Utah  Power  &  Light  Company, 

Supplement  39 
Sierra  Pacific  Power  Company, 

Supplement  35 
Portland  General  Electric  Company, 

Supplement  32 
Southern  California  Ekiison  Company, 

Supplement  26 
San  Diego  Gas  &  Electnc  Company, 

Supplement  21 
Washington  Water  Power  Company. 

Supplement  27 
Los  Angeles  Water  &  Power  Company, 

Supplement  22 
City  of  Burbank,  Supplement  20 
City  of  Glendale,  Supplem.ent  21 
Pacific  Gas  and  Electric  Company. 

Supplement  7 

Comment  date:  April  3.  1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

4.  Iowa-Illinois  Gas  and  Electric 
Company 

[Docket  No  ER85-,'*43-000] 
Mnrch  15, 1965 

Take  notice  that  on  March  5.  1985, 
Iowa-Illinois  Gas  and  Electric  Company 
(lowa-Ulmois)  tendered  for  filing  an 
Assignment  for  Capacity  Schedule  date 
February  21,  1985,  between  Iowa- 
Illinois,  Iowa  Power  and  Light  Company. 
Iowa  Public  Service  Company.  Central 
Iowa  Power  Cooperative,  Interstate 
Power  Company,  City  of  Tipton,  Iowa, 
City  of  Harlan,  Iowa,  and  City  of 
Wavely,  Iowa  (parties  to  the  Louisa 
Transmission  Operating  Agreement,  as 
amended  designated  as  lowa-Illinois' 
Rate  Schedule  FERC  No,  52.  as 
supplemented),  and  the  City  of  Geneseo, 
Illinois  (Geneseo),  proposed  effective  on 
the  consummation  of  a  purchase  by 
Geneseo  of  a  one-half  percent  undivided 
ownership  interest  in  Louisa  Generating 
Station  from  the  existing  undivided 
interest  of  lowa-Ilhnois  pursuant  to  a 
Purchase  and  Sale  Agreement  between 
them. 

Iowa-Illinois  requests  waiver  of  the 
notice  requirements  so  as  to  permit  an 
effective  date  of  the  Geneseo 
Assignment  for  Capacity  Schedule  as  of 
the  consummation  of  the  purchase  by 
Geneseo  of  its  interest  in  Louisa 
Generating  Station.  The  other 
jurisdictional  parties  concur  in  this 
request  in  their  respective  Certificate  of 
Concurrence  included  in  the  filing. 

lowa-Illinois  states  the  Geneseo 
Assignments  for  Cacacity  Schedule, 
made  pursuant  to  Article  W.  and  in  the 
form  of  Exhibit  II,  of  the  Louisa 
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Transmission  Operating  Agreement, 
provides  Genesee  with  a  scheduling 
path,  utilizing  the  line  segment  of  Louisa 
Transmission  from  Substation  93  to 
Substation  39,  for  Geneseo's  generation 
share  from  Louisa  Generating  Station, 
and  that  no  new  facilities  are  required 
to  effectuate  the  arrangement. 

Iowa-Illinois  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  assignment  to  become 
effective  on  the  consummation  of  the 
purchase  of  Geneseo  of  its  interest  in 
Louisa  Generation  Station. 

Iowa-Illinois  States  a  copy  of  the  filing 
has  been  mailed  to  each  of  the 
respective  parties,  the  Iowa  Satate 
Commerce  Commission,  the  Illinois 
Commerce  Commission,  the  Minnesota 
Public  Utilities  Company  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  March  27. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Montaup  Electric  Company 

[Docket  No.  ER85-345-000) 
March  18.  1985. 

Take  notice  that  on  March  6, 1985, 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  a  notice  of 
cancellation  of  Rate  Schedule  FERC  No. 
66  and  Supplement  No.  1,  and  Rate 
Schedule  FERC  No.  73  .ind  Supplement 
No.  1. 

Montaup  requests  an  effective  date  of 
May  8, 1985. 

According  to  Montaup  copies  of  the 
filing  have  been  served  upon  Hingham 
Municipal  Lighting  Plant,  Massachusetts 
Minicipal  Wholesale  Electric  Company, 
Massachusetts  Department  of  Public 
Utilities,  and  the  Newport  Electric 
Corporation. 

Comment  date:  April  2,  1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Otter  Tail  Power  Company 

(Docket  No.  FR85-348-0001 

Take  notice  that  on  March  8,  1985, 
Otter  Tail  Power  Company  (Otter  Tail) 
tendered  for  filing  an  initial  Service 
Schedule  A,  which  is  proposed  to 
become  effective  May  1.  1985. 

Otter  Tail  states  that  the  filing 
provides  for  Otter  Tail  to  sell  and 
Northern  States  Power  Company  to 
purchase  50  MW  of  Schedule  A  MAPP 
Participation  Power  for  summer  season 
of  1985,  commencing  May  1  and 
continuing  through  October  31. 1985. 
Both  parties  also  request  an  option  of  an 
additional  40  MW  if  agreeable  under  the 
same  terms. 

Copies  of  the  filing  have  been  served 


upon  Northern  States  Power  Company. 

Comment  date:  April  3. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Sen'ice  Cornpany  of  New 
Mexico 

(Docket  No.  ER85-351-000] 
March  18. 1985. 

Take  notice  that  on  March  8,  1985,  the 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Notice  of 
Cancellation  of  Supplement  Nos.  2, 19, 
32  and  35  of  Public  Service  Company  of 
New  Mexico  Rate  Schedule  FPC  No.  31. 

PNM  requests  an  effective  date  of 
December  31. 1984,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  have  been  served 
upon  Plains  Electric  Generation  and 
Transmission  Cooperative,  Inc.  and  the 
New  Mexico  Public  Service 
Commission. 

Comment  date:  April  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Puget  Sound  Power  &  Light  Company 

[Docket  No.  ERe5-347-OO0] 
March  18.  1985. 

Take  notice  that  on  March  8, 1S85, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  foi  filing  as  an  iniital 
rate  schedule,  a  Letter  Agreement 
Between  Puget  and  the  City  of  Seattle 
Department  of  Lighting  (Seattle). 

Puget  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  under 
which  Puget  has  agreed  to  accept  74.400 
Mwh  of  storage  energy  from  Seattle  in 
December  1984.  and  return  the  same 
amount  of  energy  to  Seattle  in  February 
and  March  1985. 

Puget  requests  an  effective  date  of 
December  1, 1984.  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

A  copy  of  the  filing  has  been  sent  to 
theCity  of  Seattle. 

Comment  dale:  April  3. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  The  Washington  Water  Power 
Company 

(Docket  No.  ER85-321-O0O) 
March  IB.  1985. 

Take  notice  that  on  February  25,  1985, 
the  Washington  Water  Power  Company 
(Washington)  submitted  for  filing  a 
Certificate  of  Concurrence  in  lieu  of 
filing  a  Notice  of  Concellation  of 
Washington's  FPC  No.  76  which  is  also 
Pacific's  Rate  Schedule  FPC  No.  112. 

Comment  date;  April  11, 1985,  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Yankee  Atomic  Electric  Company 

[Docket  No.  ER84-«54-002] 
March  18, 1985. 

Take  notice  that  on  March  5. 1985. 
Yankee  Atomic  Electric  Company 
(Yankee)  submitted  for  filing  a 
compliance  filing  pursuant  to  the 
Commission's  Order  dated  Februarv  1. 
1985. 

Yankee  stales  that  as  ordered  by  the 
Commission  its  Power  Contract 
Amendments  (1)  implements  the 
treatment  of  CWIP  mandated  by  §  35.26 
of  the  Commission's  Rules  of  Practice 
and  Procedure  and  (2)  refiects  the 
inclusion  of  its  proposed 
decommissioning  charge  and  indicates 
the  specific  amounts  allocated  to  each 
wholesale  customer. 

Comment  date:  April  1, 1985,  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parly 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20426,  on  or  before  the  comment  date. 
Com.menls  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F,  Plumb, 

Secretary. 

(FR  Doc.  85-6897  Filed  3-21-85;  8:45  am| 

BILLING  CODE  6717-01-11 
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I  Project  No.  8747-000.  et  al.] 

Hydroelectric  Applications  (Power 
Resources  Development  Corp.),  et  al.; 
Applications  Filed  With  the 
Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8747-000. 

c.  Date  Filed:  November  29, 1984. 

d.  Applicant:  Power  Resources 
Development  Corporation. 

e.  Name  of  F>roject:  Sullivan  Island. 

f.  Location:  Oswegatchie  River  in  St. 
Lawrence  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Roger  P. 
Swanson,  President,  Power  Resources 
Development  Corporation,  66  East 
Fourth  Street,  Oswego,  New  York  13126. 

i.  Comment  Date:  May  17, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of  Option  »1  or 
Option  «2. 

Option  »1  would  consist  of:  (a)  A  new 
12-foot-high.  125-foot-long  concrete  dam 
(north)  and  a  new  15-foot-high,  75-foot- 
long  concrete  dam  (south);  (2)  a 
reservoir  with  a  surface  area  of  100 
acres,  no  usable  storage  capacity,  and  a 
normal  water  surface  elevation  of  610 
feet  m.9.1.;  (3)  a  new  intake  structure 
located  at  the  south  dam:  (4)  a  new 
powerhouse  located  at  the  routh  dam 
containing  two  generating  units  with  a 
capacity  of  1,350  kW  each  for  a  total 
installed  capacity  of  2.700  kW;  (5)  a  new 
15.5-foot-deep,  45-foot-wide,  45.9-foot- 
long  tailrace  (6)  a  new  transmission  Une, 
700  feet  long;  and  (7)  appurtenant 
facilities. 

Option  #2  would  consist  of  the  same 
as  Option  *1  except  that:  (1)  The  south 
dam  would  be  located  500  feet  upstream 
from  the  proposed  location  in  Option 
*1;  with  (2)  a  500-foot-long  penstock 
which  would  connect  the  proposed 
intake  structure  at  the  south  dam  to;  (3) 
the  proposed  powerhouse  which  would 
be  in  the  same  location  as  Option  «1. 
No  tailrace  would  be  proposed. 

The  AppUcant  estimates  the  average 
annual  generation  would  be  12,300,000 
kWh. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Niagara  Mohawk 
Power  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7. 
A9.  B,  C  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued. 


does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
prelimmary  permit  for  a  period  of  4 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $22,000. 
2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8911-000. 

c.  Date  Filed:  Januarj'  31.  1985. 

d.  Applicant:  Burlington  Energy 
Associates. 

e.  Name  of  Project:  Burlington  Water 
Power  (Lock  &  Dam  No.  18). 

f.  Location:  on  the  Mississippi  River  in 
Des  Moines  County,  Iowa. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

h.  Contact  Person:  Mr.  George  M. 
Waldow,  512  Sunrise  Circle,  Muscatme, 
Iowa  52761 

i.  Comment  Date:  May  17.  1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers  Lock  and  Dam 
No.  18  and  would  consist  of:  (1)  A 
proposed  intake  channel;  (2)  a  new 
powerhouse  structure  in  a  250-foot 
section  of  the  existing  overflow 
embankment.  The  powerhouse  will 
contain  five  turbine-generator  units  with 
a  total  installed  capacity  of  17.5  MW;  (3) 
a  proposed  tailrace  channel;  (4)  a 
proposed  substation:  (5)  approximately 
4,000  feet  of  new  transmission  line  at  69 
kV;  and  (6)  appurtenant  facilities. 
Applicant  estimates  that  the  average 
annual  energy  generation  would  be 
98,000  MWH. 

k.  Purpose  of  Project:  The  proposed 
market  for  the  generated  energy  would 
be  investors  owmed  Iowa  utilities.  An 
alternative  market  would  be  the  Illinois 
Municipal  Electric  Agency. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7. 
A9,  B.  C,  and  D2. 

m.  Proposed  Scope  of  Studies  under 
permit:  A  preliminarj'  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project.  Depending  on  the  outcome  of 
the  studies.  Apphcant  would  prepare  an 
application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 


studies  under  the  permit  would  range 
from  S200.000  to  $500,000 

3  a.  Type  of  Application;  Preliminary 
Permit. 

b.  Project  No.:  8697-000. 

c.  Date  Filed:  November  1.  1984. 

d.  Applicant:  Herkimer  Associates 

e.  Name  of  Project:  Erie  Barge  Canal 
Lock  E-18. 

f.  Location.  Mohawk  Barge  Canal, 
Herkimer  County,  .New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Joel  Kirk 
Rector,  Herkimer  Associates.  8  Peabody 
Terrace  "32.  Cambridge,  Massachusetts 
02138. 

i.  Comment  Date:  May  17,  1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
12-foot-high,  100-fout-long  concrete  and 
steel  movable  dam;  (2)  a  reservoir  with 
a  surface  area  of  420  acres,  a  storage 
capacity  of  2.200  acte-feet.  and  a  normal 
water  surface  elevation  of  383.3  feet 
m.s.l.;  (3)  a  new  intake  structure  500  feet 
upstream  of  the  dam;  (4)  a  new- 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  1,640  kW;  (5)  a 
new  850-foot-long  tailrace:  (6)  a  new 
transmission  line.  2,640  feet  long:  and  (7) 
appurtenant  facilities.  The  Applicant 
estimates  the  average  annual  generation 
would  be  14,962,000  kWh.  The  existing 
dam  is  owned  by  the  New  York  State 
Department  of  Transportation. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Niagara  Mohawk 
Power  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  B,  C.  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued. 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  projecl 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Apphcant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $125,000. 

4  a.  Type  of  Application;  Preliminary 
Permit. 

b.  Project  No.:  8760-000. 

c.  Date  Filed:  December  3.  1984. 

d.  Applicant:  Colorado  Carbon 
Corporation. 

e.  Name  of  Project:  Skaguay. 

f.  Location:  West  Beaver  Creek.  Teller 
and  Fremont  Counties.  Colorado. 


11542 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-«25(r). 

h.  Contact  Person:  Eric  R.  Jacobson. 
Box  2162.  Grand  Junction,  Colorado 
81502. 

i.  Comment  Date:  May  17. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The  existing 
Skaguay  Dam  and  Reservoir,  which  is 
owned  by  the  Colorado  Division  of 
Wildhfe,  consisting  of  a  500-foot-long 
rock  fill  about  80  feet  high  and 
impounding  a  reservoir  area  of  260  acres 
and  having  6,500  acre-feet  of  storage;  (2) 
an  existing  penstock  which  would  be 
rehabihtated,  about  5  miles  long  and 
varying  in  diameter  from  2Vi  to  5  feet; 
(3)  an  existing  powerhouse  which  would 
be  rehabilitated,  containing  10 
generating  units  with  a  total  capacity  of 
2.400  kW;  (4)  a  proposed,  7-mile-long  22- 
kV  transmission  line;  and  (5) 
appurtenant  facilities.  Portions  of  the 
project  would  be  located  on  U.S.  lands 
admmistered  by  the  Bureau  of  Land 
Management.  The  project's  estimated 
average  annual  generation  of  20,000.000 
kWh  would  be  sold  to  a  nearby  utihty. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  B,  C,  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Apphcant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $30,000. 
5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8921-000. 

c.  Date  Filed:  February  1, 1985. 

d.  Applicant:  Independence  Electric 
Corporation. 

e.  Name  of  Project:  Frost  Shoals 
Hydroelectric  Project. 

f.  Location:  On  the  Broad  River  in 
Richland,  Fairfield  &  Newberry 
Counties.  South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  G.  William 
Miller,  President,  Independence  Electric 
Corporation,  919— 18th  Street,  N.W., 
Suite  750,  Washington,  D.C.  20006. 

i.  Comment  Date:  May  13,  1935. 

j.  Description  of  Project:  The  proposed 
project  would  be  owned  and  operated 
by  the  Applicant  and  would  consist  of: 
(1)  A  proposed  earth  dam,  which  would 
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be  1,500  feet  long  and  80  feet  high, 
containing  a  610-foot-long,  concrete 
spillway;  (2)  a  proposed  reservoir  with  a 
surface  area  of  9,180  acres  at  power  pool 
elevation  of  220  feet  m.s.1.;  (3)  a 
proposed  powerhouse  containing  two 
generating  units  rated  at  20  MW  each. 
The  powerhouse  would  be  located  in  the 
existing  river  bed  and  would  be  an 
integral  part  of  the  earth  dam;  (4)  a 
proposed  tailrace;  (5)  a  proposed  115- 
KV,  one-mile-long  transmission  line;  and 
(6)  appurtenant  facilities. 

The  estimated  average  annual  energy 
output  for  the  project  would  be 
178,000,000  kWh. 

Construction  of  the  proposed  project 
would  inundate  approximately  350  acres 
of  the  Harrison  State  Forest  and  about 
1,600  acres  of  land  at  the  lower  end  of 
the  Little  River.  Approximately  12  miles 
of  the  Southern  Railway  tracks  would 
need  to  be  relocated  and  3  miles  of  State 
Highway  215  would  need  to  be 
reconstructed  at  a  higher  elevation. 

k.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  preliminary 
permit  for  a  period  of  36  months  during 
which  time  Applicant  would  investigate 
project  design  alternatives,  financial 
feasibility,  environmental  effects  of 
project  construction  and  operation,  and 
project  power  potential.  Depending  upon 
the  outcome  of  the  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  an  application  for  FERC 
license.  Applicant  estimates  that  the 
cost  of  the  studies  under  permit  would 
be  $50,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B,  C  and  D2. 

6  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  7327-002. 

c.  Date  Filed:  September  20,  1984. 

d.  Applicant:  Greenfields  Irrigation 
District  and  Tumbull  Partners,  Ltd. 

e.  Name  of  Project:  Tumbull  Drops 
Water  Power  Project. 

f.  Location:  On  the  U.S.  Bureau  of 
Reclamation's  [Bureau)  Spring  Valley 
Canal  in  Tenton  County.  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  William  S. 
Fowler,  Mitex  Incorporated,  91  Newbury 
Street,  Boston,  Massachusetts  02116. 

i.  Comment  Date:  May  13, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  Bureau 
Spring  Valley  Canal  and  would  contain 
two  power  developments.  The  Upper 
Development  would  consist  of:  (1)  An 
intake  structure  to  be  located  in  the 
existing  concrete  transition  of  the  chute 
drop  at  station  5^1  -i-nO;  (2)  an  1100-foot- 


long,  108-inch-diameter  penstock;  (3)  a 
concrete  powerhouse  containing  one 
generating  unit  with  a  rated  capacity  of 
3,848  kW  at  a  head  of  97  feet;  (4)  a 
tailrace  discharging  into  the  canal;  (5)  a 
switchyard  adjacent  to  the  powerhouse; 
and  (6)  a  1-mile-long,  69-kV  transmission 
line. 

The  Lower  Development  would 
consist  of:  (1)  An  intake  structure  to  be 
located  in  the  existing  concrete 
transition  of  the  chute  drop  at  station 
667  +  00;  (2)  a  2340-foot-long,  108-inch- 
diameter  penstock;  (3)  a  concrete 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  5,760  kW  at 
a  head  of  146  feet;  (4)  a  tailrace 
discharging  into  the  canal;  (5)  a 
switchyard  adjacent  to  the  powerhouse; 
and  (6)  a  2-mile-long.  69-kV  transmission 
line. 

The  project  transmission  lines  would 
be  connected  to  the  existing  69-kV 
Augusta  transmission  line  owned  by  the 
San  River  Electric  Cooperative,  Inc.  The 
Applicant  estimates  that  the  average 
annual  energy  production  would  be  27.2 
million  kWh.  The  cost  to  construct  the 
project  would  be  $13.75  milhon  in  1985 
dollars. 

k.  Purpose  of  Project:  The  project 
power  would  be  sold  to  Montana  Power 
Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B  and  C. 

7  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  8828-000. 

c.  Date  Filed:  December  26, 1984. 

d.  Applicant:  The  MetropoHtan  Water 
District  of  Southern  California. 

e.  Name  of  Project:  Valley  View 
Power  Plant  Project. 

f.  Location:  On  the  Applicant's  water 
distribution  system,  that  gets  its  water 
from  the  Colorado  River,  in  the  City  of 
Yorba  Linda,  in  Orange  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Gary  M. 
Snyder,  Principal  Engineer,  The 
Metropolitan  Water  District  of  Southern 
California,  P.O.  Box  54153,  Terminal 
Annex,  Los  Angeles,  California  90054. 

i.  Comment  Date:  April  26, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  be  located  on  the 
Applicant's  existing  Valley  View 
Penstock,  part  of  its  water  distribution 
system,  utilizing  energy  that  is  currently 
wasted  through  an  energy  dissipator. 
The  project  would  consist  of  a 
powerhouse,  to  contain  a  single 
generating  umit  with  a  rated  capacity  of 
4,100  kW  operating  under  a  head  of  421 
feet.  A  100-foot-long  tap  line  would 
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connect  the  project  with  the  existing 
Southern  California  Edison  Company's 
(SCE)  66-kV  transmission  line  at  the 
site. 

k.  Purpose  of  Project;  The  project's 
estimated  annual  generation  of  13.6 
million  KWh  will  be  sold  to  SCE. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C  &  D3b. 

8  a.  Type  of  Application:  Exemption 
(5M\V  or  less). 

b.  Project  No.:  8242-001. 

c.  Date  Filed:  December  4,  1984. 

d.  Applicant:  Worcester  Hydro 
Company. 

e.  Name  of  Project:  Ladd's  Mill. 

f.  Location:  On  the  North  Branch  of 
the  Winooski  River  in  VVashington 
County,  Vermont. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980, 16  U.S.C. 
2705  and  2708. 

h.  Contact  Person:  Mr.  John  H.  Stuart. 
P.O.  Box  367,  Essex  Center,  Vermont 
05451. 

i.  Comment  Date:  April  26.  1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The  Existing 
21-foot-high,  80-foot-long,  concrete 
gravity  dam;  (2)  the  proposed  re- 
installation of  twelve-inch-high 
flashboards:  (3)  an  existing  7.7-acre 
reservoir  which  would  be  increased  to 
8.5  acres  with  the  installation  of  the 
twelve-inch-high  flashborads,  thereby 
increasing  the  storage  capacity  from  the 
existing  56.9  acre-feet  to  67.6  acre-feet: 
(4)  the  proposed  installation  of  two  85.5- 
kW  generating  units  for  a  total  installed 
capacity  of  171-kW;  (5)  the  proposed 
reconditioning  of  the  existing  70-foot- 
long  tailrace  channel;  (6)  the  proposed 
construction  of  a  small  control  building 
to  house  the  turbine  controls:  and  (7) 
appurtenant  facilities. 

The  Applicant  estimates  the  average 
annual  energy  production  to  be  735,000 
kWh.  The  Applicant  intends  to  sell  the 
elecricity  produced  to  a  Vermont  utility. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al.  A9, 
B,  C  and  D3a. 

1.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

9  a.  Type  of  Application:  Preliminary 
permits. 

b.  Project  No.:  8750-000. 

c.  Date  Filed:  November  29.  1984. 

d.  Applicant:  Great  Western  Power 
and  Light,  Inc. 

e.  Name  of  Project:  Bitch  Creek. 


f.  Location:  On  Bitch  Creek  in  Teton 
County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16U.SC.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Mike  Graham, 
President,  Great  Western  Power,  484 
Fast  300  North,  Manti,  Utah  84642. 

1.  Comment  Date:  May  13.  1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  5-foot- 
high.  concrete  dam  at  an  elevation  of 
5,740  feet;  (2)  a  40-inch-diameter,  5,200- 
foot-long  buried  penstock;  (3)  a 
powerhouse  containing  two  generating 
units  with  a  combined  rated  capacity  of 
350  KW  operating  under  a  head  of  80 
feet:  and  (4)  a  4.000-foot-long,  13,8-kV 
transmission  line  tying  into  an  existing 
Fall  Electric  Company  power  line. 

The  total  average  annual  energy 
production  would  be  2.936,000  KWh, 

A  preliminary  pemrit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  a  36  month  permit  to 
study  the  feasibility  of  constructing  and 
operating  the  project.  No  new  access 
road  will  be  needed  for  the  purpose  of 
conducting  these  studies.  The  estimated 
cost  for  conducting  these  studies  is 
S125,000. 

k.  Purpose  of  Project:  Project  power 
will  be  sold  to  local  municipalities  or  to 
the  local  power  company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
&  A9,  B,  C,  and  D2. 

10  a.  Type  of  Application:  5MW  or 
less  Exemption. 

b.  Project  No.:  473&-002. 

c.  Date  Filed:  November  16,  1984. 

d.  Applicant:  Mac  Hydro  Power 
Company,  Incorporated. 

e.  Name  of  Project:  East  of  Stuart  Fork 
Creek  Hydroelectic. 

f.  Location:  On  East  Fork  of  Stuart 
Fork  Creek,  near  town  of  Weaverville, 
within  the  Shasta-Trinity  National 
Forest,  in  Trinity  County.  California. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Federal  Energy  Security  Act,  16  U.S,C, 
2705  and  2708  as  amended. 

h.  Contact  Person:  Mr.  H.  L.  "Pete" 
Childers.  President.  Mac  Hydro  Power 
Company.  Incorporated.  9200  Shanley 
Lane,  Auburn.  California  95603. 

i.  Comment  Date:  April  22,  1985. 

j.  Description  of  Project'  The  proposed 
project  would  consist  of:  (1)  A  drop 
structure  in  the  south  bank  of  East  Fork 
of  Stuart  Fork  Creek  at  elevation  3,850 
feet:  (2)  a  24-inch-diameter,  5.200-foot- 
long  pipeline/penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  910  kW; 
and  (4)  a  2.5-mile-long.  12.5-kV 
transmission  line  from  the  powerhouse 
to  an  existing  Pacific  Gas  and  Electric 
Company  (PG&E)  transmission  line.  The 
Applicant  estimates  the  average  annual 


energy  generation  at  6.5  million  KW'h  to 
be  sold  to  PG&E 

k.  This  notice  also  consists  of  the 
following  standard  pragraphs:  A9.  B,  C 
andD3(a). 

1.  Exemption  for  Small  Hydroelectric 
Power  Project  under  5MW  Capacity — 
any  qualified  license  or  conduit 
exem.ption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Committee,  on  or  before  the  specific 
comment  date  for  the  particular 
application,  either  a  competing  license 
or  conduit  exemption  application  that 
proposes  to  develop  at  least  7.5 
megawatts  in  that  project,  or  a  notice  of 
intent  to  file  such  an  application.  Any 
qualified  small  hydroelectric  exemption 
applicant  dsiring  to  file  a  competing 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing  small 
hydroelectic  exemption  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license, 
conduit  exemption,  or  small 
hydroelectric  exemption  application  no 
later  than  60  da\s  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

m.  This  application  has  been  accepted 
for  filing  as  of  Feb.'-uary  28, 1983,  the 
submittal  date  of  the  Applicant's 
originally  accepted  exemption 
application  pursuant  to  the  Eagle  Power 
Company,  et.  al.,  28  FERC  ^  61,061. 
issued  July  18, 1984. 

11  a.  Type  of  Application:  Minor 
License 

b.  Proiect  .\o    6987-001. 

c.  Date  Filed:  November  15,  1984. 

d.  Applicant:  Mr.  Roy  F.  Fulton. 

e.  Name  of  Project:  .North  Fork  Yager 
Creek. 

f.  Location:  On  North  Fork  Yager 
Creek  in  Hum.boldt  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r), 

h.  Contact  Person;  Mr.  Roy  F.  Fulton, 
Route  2,  Box  33A.  Eu'eka.  California 
95501. 

i.  Comment  Date;  Ma\  17,  1985. 

j.  Description  of  Proiect;  The 
proposed  project  would  consist  of;  (1)  A 
6-foot-high  concrete  diversion  dam  at 
elev§tion  1.200  feet;  (2)  a  60-inch- 
diameter.  1,000-foot-long  penstock;  (3)  a 
powerhouse  to  contain  a  single 
generating  unit  with  a  rated  capacity  of 
1.500  kW  operating  under  a  head  of  95 
feet;  and  (4)  a  115-kV,  1.700-foot  long 
transmission  line  will  connect  the 
project  with  an  existing  Pacific  Gas  and 
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Electric  Company  (PG&E)  line  north  of 
the  powerhouse. 

k.  Purpose  of  Project:  The  project's 
estimated  2.9  million  k  Wh  of  annual 
energy  will  be  sold  to  PG*E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A9.  B,  C 
&  Dl. 

m.  License  or  Conduit  Exemption — 
Any  qualified  license,  conduit 
exemption,  or  small  hydroelectric 
exemption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  d.ite  for  the 
particular  application,  either  a 
competing  license,  conduit  exemption, 
or  s.Tiail  nydioeiectric  exemption 
application,  or  a  notice  of  intent  to  file 
Such  an  application.  Submission  uf  a 
timely  notice  of  intent  allows  an 
interested  person  to  iH^ke  competing 
license,  conduit  exemption,  or  small 
hydroelectric  exemption  application  no 
later  than  60  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

This  provision  is  subject  to  the 
following  exception:  If  an  application 
described  in  this  notice  was  filed  by  the 
prt'liminary  permittee  during  the  term  of 
the  permit,  a  small  hydroelectric 
exr»mption  application  may  be  filed  by 
the  permittee  only  (license  and  conduit 
exemption  applications  are  not  affected 
by  this  restriction). 

n.  This  application  has  been  accepted 
for  filing  as  of  January  10, 1983,  the 
submittal  date  of  the  Applicant's 
originally  accepted  exemption 
application  pursuant  to  Eagle  Power 
Company,  et.  a/..  28  FERC  ^  61.061, 
issued  July  18,  1984. 

12  a.  Type  of  Application:  Minor 
License. 

b  Project  No:  64-51-002. 

c.  Date  Filed:  December  17.  1984. 

d  Applicant:  Thornton  .\'.  Snider. 

e.  Name  of  Project:  San  Antonio  Creek 
fi'vdroelectric  Project. 

f.  Location:  On  San  .Antonio  Creek, 
near  town  of  Sheep  Ranch,  in  Calaveras 
County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Thornton  N. 
Snider,  P.O.  Box  670.  Turlock.  California 
95380. 

i.  Comment  Date:  May  17. 1985. 

j.  Description  of.Proje'ct:  The  proposed 
project  would  consist  of:  (1)  A  4.5-foot- 
hi>!h,  96-foot-long  diversion  dam  at 
elevation  2.650  feet;  (2)  a  24-inch- 
diameter.  5.500-foot-long  steel  penstock; 
(3)  a  powerhouse  containing  one 
generating  unit  with  a  rated  capacity  of 
400  k  W  operating  under  a  head  of  398 


feet;  and  (4)  a  1-mile-long,  12-kV 
transmission  line  from  the  powerhouse 
to  connect  to  an  existing  Pacific  Gas  and 
Electric  Company  (PG&E)  transmission 
line.  The  Applicant  estimates  the 
average  annual  energy  generation  at 
1.24  million  kWh  to  be  sold  to  PG&E. 
The  project  cost  has  been  estim.ated  to 
be  about  5690,000.  The  Applicant  does 
not  propose  any  recreational  facilities  as 
a  part  of  the  project. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C  and  Dl. 

13  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8668-000. 

c.  Date  Filed:  October  15, 1984. 

d.  Applicant:  Small  Hydro  East. 

e.  Name  of  Project:  Millsfield  Pond 
Brook. 

f.  Location;  Millsfield  Pond  Brook  in 
Coos  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  James  D. 
Sysko,  Small  Hydro  East,  Star  Route 
240,  Bethel,  Maine  04217. 

i.  Comment  Date:  May  17,  1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
natural  pond  at  elevation  of  1.580  feet 
m.s.l.  using  no  dam;  (2)  a  new  concrete 
intake  structure:  (3)  an  18-inch-diameter, 
2,500-foot-long  PVC  penstock;  (4)  a  new 
poweihouse  containing  one  generating 
unit  with  a  capacity  of  100  kW;  (5)  a 
new  transmission  line,  3,000  feet  long; 
and  (6)  appurtenant  facilities.  The 
Applicant  estimates  the  average  annual 
generation  would  be  613,000  kWh. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  the  Public  Service 
Company  of  New  Hampshire. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9.  B,  C.  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $6,000. 

14  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No:  8892-000. 

c.  Date  Filed:  January  28, 1985. 

d.  Applicant:  Hydro  Power 
Development. 


e.  Name  of  Project:  Clearwater. 

f.  Location;  In  Clearwater  National 
Forest,  on  the  Little  North  Fork  of 
Clearwater  River,  in  Clearwater  County, 
Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Bobby  L.  Cox. 
Hydro  Power  Development.  Inc.,  P.O. 
Box  1926,  Colorado  Springs,  Colorado 
80901. 

i.  Comment  Date:  May  13, 1985, 

j.  Description  of  Project;  The  proposed 
project  would  consist  of;  (1)  A  6-foot- 
high  diversion  dam  at  elevation  2,100 
feet;  (2)  a  23,000-foot-long  canal  or 
flume;  (3)  three  405-foot-long,  48-inch- 
diameter  steel  penstocks;  (4)  a 
powerhouse  containing  three  generating 
units  with  a  combined  capacity  of  14,700 
kW  and  an  average  annual  generation  of 
86,000,000  kWh;  and  (5)  a  19-mile-long 
transmission  line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $350,000. 
No  new  roads  would  be  constructed 
during  the  feasibility  study.  Test  borings 
would  be  made, 

k.  Purpose  of  Project;  The  project 
power  would  be  sold  to  either  Idaho 
Power  and  Light  or  Washington  Water 
Power  Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A6,  A7, 
A9,  B,  C,  and  D2. 

15  a.  Type  of  Application;  Minor 
License. 

b.  Project  No.;  7930-001. 

c.  Date  Filed;  October  3, 1984. 

d.  Applicant;  Larry  Hensley. 

e.  Name  of  Project:  Fry  Creek. 

f.  Location:  On  Fry  Creek,  a  tributary 
of  the  South  Fork  American  River,  near' 
Kyburz,  in  El  Dorado  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Larry  Hensley, 
9240  Central  Avenue,  Orangevale, 
California  95662,  (916)  988-2164, 

i.  Comment  Date;  May  17,  1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  2-foot- 
high,  15-foot-wide  concrete  diversion 
dam  across  Fry  Creek  at  elevation  4,040 
feet  msl;  (2)  a  6-inch-diameter,  2,500- 
foot-long  steel  penstock;  (3)  a 
powerhouse  located  at  elevation  3,640 
feet  msl  containing  a  single  Pelton 
turbine-generator  unit  with  a  rated 
capacity  of  30  kW  and  producing  an 
estimated  average  annual  generation  of 
0.13  GWh;  (4)  a  6-inch-diameter,  30-foot- 
long  steel  pipe  tailrace;  and  (5)  a  200- 
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foot-long,  440-volt  transmission  line  to 
interconnect  the  project  to  an  existing 
Pacific  Gas  and  Electric  Company 
(PG&E)  line.  Project  power  would  be 
sold  to  PG&E.  The  project  would  occupy 
less  than  1  acre  of  Eldorado  National 
Forest  lands.  No  recreational  facilities 
are  proposed  by  the  Applicant. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  CandDl. 

1.  This  application  has  been  accepted 
for  filing  as  of  December  20. 1983,  the 
submittal  date  of  the  Applicant's 
originally  accepted  exemption 
application  pursuant  to  Snowbird,  Ltd. 
et.  al..  28  FERC  ^161,062.  issued  July  18. 
1984. 

16  a.  Type  of  Application:  ^eliminary 
Permit. 

b.  Project  No.:  8938-<XX) 

c.  Date  Filed:  February  7,  1985. 

d.  Applicant:  Chilco.  Incorporated 

e.  Name  of  Project:  Mule  Creek 
Project. 

f.  Location:  On  Mule  Creek,  near 
Weaverville.  within  Shasta-Trinity 
National  Forest,  in  Trinity  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person;  Mr.  ML.  "Pete" 
Childers.  9200  Shanley  Lane,  Auburn. 
California  95603. 

i.  Comment  Date:  May  13,  1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  4-foot- 
high,  20-foot-long  diversion  dam  at 
elevation  2,800  feet:  (2)  a  24-inch- 
diameter,  3,500-foot-long  diversion 
conduit;  (3)  a  24-inch-diamcter,  2,000- 
foof-long  steel  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  710  kW  operating  under  a 
head  of  350  feet;  and  (5)  a  ^-foot-long, 
12.5-kV  transmission  line  connected  to 
an  existing  Pacific  Gas  and  Electric 
Company  (PG&E)  transmission  line.  The 
Applicant  esiimates  the  average  annual 
energy  generation  at  4.3  million  KWh  to 
be  sold  to  PG&E. 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The 
Applicant  seeks  issuance  of  an  18-month 
preliminary  permit  to  conduct  technical, 
environmental  and  economic  studies, 
and  also  prepare  in  FERC  license 
application  af  an  estimated  cost  of 
$30,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A6,  A7, 
A9,  B.  C  and  D2. 

17  a.  Type  of  Application;  Preliminary 
Permit. 

b.  Project  No.:  P-8691-000. 

c.  Date  Filed:  October  29.  1984. 

d.  Applicant;  City  of  Iowa  City. 

e.  Name  of  Project:  Coralville 
Milldam. 


f.  Location:  In  Johnson  County,  on  the 
Iowa  River. 

g.  Filed  Pursuant  to.  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Thomas  M  Hayden 
P.E.,  Shive-Hattery  Engineers,  P  O.  Box 
4438.  Davenport,  Iowa  52808 

i.  Comment  Date;  April  26,  1985. 

j.  Competing  Application:  Project  No. 
8690.  Date  Filed  October  29,  1984. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of;  (1) 
An  existing  earthfil!  and  concrete  dam 
14  feet  high  and  200  feet  long  including  a 
spillway  at  elevation  640  feet  m.s.l. 
owned  by  the  Johnson  County 
Conservation  Board:  (2)  a  reservoir  of 
negligible  size  and  storage  capacity:  (3) 
a  proposed  intake  channel 
approximately  100  feet  wide  and  250 
feet  long:  (4)  a  proposed  powerhouse 
approximately  "0  feet  wide,  30  feet  high 
and  60  feet  long  containing  five 
submersible  turbine/generators  each 
with  a  rated  capacity  of  200  kW;  (5)  a 
proposed  tailrace  channel  600  feet  long 
and  140  feet  wide:  (6)  a  new 
transmission  line;  and  (7)  appurtenant 
facilities.  The  estimated  average  annual 
energy  produced  by  the  project  would 
be  5.100,000  kWh  operating  under  a  net 
hydraulic  head  oi  12  feet.  Project  power 
would  be  sold  to  the  City  of  Iowa  City. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  B,  C, 
D2 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit;  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  term  of  the  proposed 
preliminary  permit  is  18  months.  The 
work  proposed  under  the  preliminary 
permit  would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  results  of  these 
studies  Applicant  would  decide  whether 
to  proceed  with  more  detailed  studies, 
and  the  preparation  of  an  application  for 
license  to  construct  and  operate  the 
project.  Applicant  estimates  that  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  would  be  $15,000. 

18  a.  Type  of  Application;  Preliminary 
Permit. 

b.  Project  No.:  8752-000. 

c.  Date  Filed:  November  29, 1984. 

d.  Applicant;  Great  Western  Power  & 
Light,  Inc. 

e.  Name  of  Project:  Mill  Creek  Middle 
Project 

f.  Location:  On  Mill  Creek  in  Salt  Lake 
County,  Utah. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S.C.  ~91(a]-825(r). 

h.  Contact  Person:  Mr.  Mike  Graham, 
President,  G.W'.P.  484  East  300  North 
Manti,  Utah  84642. 

i.  Comment  Date:  May  17, 1985. 


j.  Description  of  Project:  The  proposed 
project  would  be  located  on  an 
abandoned  site  of  the  Utah  Power  & 
Light  Co.  (UP&L)  would  be  entirely 
within  the  Wasatch  .National  Forest,  and 
would  consist  of.  (1)  A  new  diversion 
structure  on  Mill  Creek;  (2)  a  new  buried 
pipeline  penstock,  18  inches  in  diameter 
and  about  8,750  feet  long;  (3)  a  new 
powerhouse,  at  the  same  site  of  the 
former  one,  to  contain  3  turbine- 
generator  units  r;ited  o!  250  kW  each  for 
a  total  rated  capacity  of  750  kW:  (4)  a 
tailrace  returning  flow  to  Mill  Creek:  (5J 
a  new  1,000-foot-long  transmission  line 
connecting  to  an  existing  UP&L  line;  and 
(6)  appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  5.136,000  kWh. 

k.  Purpose  of  Project  Pro)ect  energy 
would  be  sold  to  local  municipalities  or 
to  the  local  powei  company. 

1.  This  notice  clso  consists  of  the 
follovNing  standard  paragraphs;  A6,  A7. 
A9,  B.  C  &  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit;  A  preliminarv  permit  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  period  for  a  period  of  36 
months  during  which  time  .'\pplicant 
would  investigate  project  design 
alternatives,  financial  feasibilitv, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies  the  .Applicant 
would  decide  whether  to  pioceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  S35.000. 

19  a.  T\pe  of  Application:  New 
License  (Under  5  MW'J. 

b.  Project  No.:  2343-002. 

c.  Date  Filed:  December  17.  1984. 

d.  Applicant:  The  Potomac  Edison 
Company. 

e.  Name  of  Project;  Millville. 

f.  Location:  On  the  Shenandoah  River 
in  Jefferson  County,  West  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use.  791(a)-«25(r). 

h.  Contact  Person:  R.A.  Mycoff, 
Executive  Director,  Operating, 
Allegheny  Power  Service  Corporation, 
800  Cabin  Hil!  Drive,  Greenburg, 
Pennsylvania  15601. 

i.  Comment  Date:  May  13,  1985. 

j.  Description  of  Project:  The  existing 
run-of-river  project  consists  of:  (1)  The 
12-foot-high  and  800-foot-long  concrete 
and  stone  dam  with  a  crest  elevation  of 
323.8  feet  msl;  (2)  3.5-foot-high 
flashboards:  (3)  a  reservoir  with  a 
surface  area  of  104  acres;  (4)  a  1,600- 
foot-long  concrete  headrace;  (5)  a 
powerhouse  with  3  turbine-generator 
units  with  a  total  rated  capacity  of  2,840 
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kW;  (6)  a  tailrace;  (7)  a  2.4-kV  and  1,006- 
foof-long  transmission  line;  and  (8)  other 
appurtenances.  The  project  generates  an 
average  of  13,658,000  kWh  annually. 

k.  Purpose  of  Project:  Project  energy  is 
integrated  into  the  Potomac  Edison 
Company  system. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C, 
and  Dl. 

20  a.  Type  of  Application:  Exemption 
(5MW  or  Less). 

b.  Project  No:  8449-000. 

c.  Dale  Filed:  July  19. 19&4. 

d.  Applicant:  Steven  D.  Afwill  & 
Susan  Atwill, 

e.  Name  of  Project:  Bernardston  Grain 
Mill. 

f.  Location:  On  the  Fall  River  in 
Franklin  County,  Massachusetts. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980,  16  US.C. 
2705  and  2708. 

h.  Contact  Person:  Mr.  Steven  D. 
Atwill,  River  Road,  Bernardston, 
Massachusetts  01337. 

i.  Comment  Date:  April  26. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The  existing 
20-foot-high,  100-foot-long  stone 
masonry  dam  with  a  spillway  crest 
elevation  of  320  feet  msl;  (2)  an  existing 
reservoir  with  a  surface  area  of  2  acres 
and  a  gross  storage  cupacity  of  23  acre- 
feet;  (3)  a  proposed  4-foot-diameter,  80- 
foot-long  penstock:  (4)  two  proposed, 
pad-mounted,  submersible  turbine- 
generator  units,  one  rated  at  25  kW  and 
the  other  55  kW;  (5)  a  proposed.  100- 
foot-long  transmission  line:  and  (6) 
appurtenant  facilities. 

The  Applicant  estimates  that  the 
hydroelectric  generating  units  will 
produce  300.000  kWh  annually  and  the 
Applicant  intends  to  sell  the  power  to 
Western  Massachusetts  Electric 
Company. 

k.  This  notice  consists  of  the  following 
standard  paragraphs:  Al.  A9,  B,  C,  D3a. 

1.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

20  a.Type  of  Application:  5-MW 
Exemption. 

b.  Project  No:  8412-000. 

c.  Date  Filed:  July  5.  1984. 

d.  Applicant:  Ronald  \V.  Denney  & 
Kathryn  C.  Denney. 

e.  Name  of  Project:  Coiner  Mill. 

f.  Location:  On  the  South  River  in 
Augusta  County,  Virginia. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980. 18  U.S.C. 
2705  and  2709. 
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h.  Contact  Person:  Ronald  W.  & 
Kathryn  C.  Denney,  Route  1,  Box  18, 
Waynesboro,  Virginia  22980. 

i.  Comment  Date:  April  26. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
5  foot-high,  156-foot-long  concrete 
gravity  dam  at  elevation  1.251  feet  m.s.l. 
owned  by  Ronald  W.  and  Kathryn  C. 
Denney  to  be  renovated;  (2)  an  existing 
1.5-acre  reservoir  with  a  storage 
capacity  of  10  acre-feet  at  elevation 
1,256  m.s.l.;  (3)  an  existing  millrace  24 
feel  wide,  6  feet  deep  and  1,109  feet 
long;  (4)  an  existing  mill  used  as  a 
powerhouse  to  be  renovated  to  contain 
two  new  tlirbine/generators  with  a  total 
rated  capacity  of  4  kW;  (5)  an  existing 
378-foot-Iong  tailrace;  (6)  an  existing 
single  phase  transmission  line  350  feet 
long;  and  (7)  appurtenant  facilities.  The 
estimated  average  annual  energy 
produced  by  the  project  would  be 
225,000  kilowatt  hours  operating  under  a 
net  hydraulic  head  of  8  feet.  Project 
power  will  be  sold  to  the  Virginia 
Electric  and  Power  Company. 

k.  This  notice  consists  of  the  following 
standard  paragraphs:  Al.  A9.  B,  C,  D3a. 

1.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

a.  Type  of  Application:  Amendment  of 
License. 

b.  Project  No.:  2216-001. 

c.  Date  Filed:  November  29, 1984. 

d.  Application:  Power  Authority  of  the 
State  of  New  York. 

e.  Name  of  Project:  Niagara. 

f.  Location:  On  the  Niagara  River  in 
the  Towns  of  Lewiston  and  Niagara, 
New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16U.SC.  791(a)-825(r). 

h.  Contact  Person:  Stephen  L.  Baum, 
General  Counsel,  Power  Authority  of  the 
State  of  New  York,  10  Columbus  Circle, 
New  York,  New  York  10019. 

i.  Comment  Date:  April  29,  1985. 

j.  Description  of  P>roject:  The  license 
for  the  Niagara  Project  was  issued  on 
January  30. 1958.  and  consists  of  two 
intake  structures  at  the  Niagara  River, 
two  water  supply  conduits,  a  forebay. 
the  Lewiston  Pump-Generating  Plant 
with  a  rated  generating  capacity  of  240 
MW  and  the  Lewiston  Reservoir,  the 
Robert  Moses  Plant  with  a  rated 
capacity  of  1,950  MW,  and  other 
associated  facilities.  The  forebay  serves 
as  the  tailrace  for  the  Lewiston  Pump- 
Generating  Plant  and  the  headwater  for 
the  Robert  Moses  Plant.  The  Licensee 
proposes:  (1)  A  new  intake/outlet 


structure  at  the  Lewiston  Reservoir:  (2)  a 
new  27.5-foot-diameter  and 
approximately  900-foot-long  concrete- 
lined  tunnel:  (3)  3  new  20-MW  pump 
turbine  units  in  a  common  trench;  (4)  a 
new  intake/outlet  structure;  (5)  a  new 
200-foot-wide  and  120-foot-long  tailrace 
channel  connecting  the  intake/outlet 
structure  with  the  forebay;  (6)  two  new 
intake  structures  at  the  northside  of  the 
forebay;  (7)  two  new  penstocks  about 
600  feet  long  that  would  vary  in 
diameter  from  28.5  feet  at  the  upper  end 
to  24  feet  at  the  turbines;  (8)  two  new 
turbine-generator  units  with  a  rated 
capacity  of  225  MW  each,  installed  in 
individual  concrete-lined  silos;  (9)  two 
new  draft  tube  tunnels  discharging  into 
a  horseshoe-shaped  38-foot-diameter 
and  1.620-foot-long  tailrace  tunnel  to 
discharge  into  the  Niagara  River  about 
750  feet  downstream  from  the  Robert 
Moses  Plant;  (10)  a  new  345-kV 
transmission  line:  and  (11)  other 
appurtenances.  The  Licensee  estimates 
that  this  expansion  would  generate  an 
additional  17  GWh  per  year. 

k.  Purpose  of  Project:  The  additional 
project  energy  would  be  sold  to 
Licensee's  customers. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

23  a.  Type^of  Application:  Exemption 
(5  MW  or  less). 

b.  Project  No:  8741-000. 

c.  Date  Filed:  November  27, 1984, 

d.  Applicant:  Dallas  County  Hydro 
Company. 

e.  Name  of  Project:  Redfield  Dam 
Hydro  Project. 

f.  Location:  On  the  Middle  Raccoon 
River  in  Redfield,  Dallas  County,  Iowa. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980, 16  U.S.C. 
2705  and  2708. 

h.  Contact  Person:  Mr.  Rex  J.  Har\  ey, 
811  First  Street,  P.O.  Box  H.  Redfield. ' 
Iowa  50223. 

i.  Comment  Date:  April  29, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
concrete  gravity  dam  approximately  113 
feet  long  and  9  feet  high  inclusive  of  12- 
inch  flashboards;  (2)  an  existing  5-acre 
reservoir  having  a  storage  capacity  of  15 
acre-feet  at  an  elevation  of  910  feet 
m.s.l;  (3)  a  proposed  powerhouse 
integral  with  the  dam,  located  at  the 
eastside  of  the  river,  housing  two  49-kW 
generators  for  a  total  installed  capacity 
of  98  kW;  (4)  a  proposed  4.16-kV  or 
equivalent  transmission  line 
approximately  120  feet  long;  and  (5) 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  would  be  557  MWh.  The 
Applicant  has  a  valid  and  current  25 
year  lease  with  the  City  of  Redfield,  (he 
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owners  of  the  dam  and  appurtenant 
facilities,  for  the  development  of  this 
hydroelectric  project. 

k.  Purpose  of  Project:  The  Applicant 
proposes  to  sell  all  the  generated  power 
to  Iowa  Electric  Light  and  Power 
Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al.  A9, 
B,  Cand  D3a. 

m.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

24  a.  Type  of  Application:  Exemption 
(5  MW  or  less). 

b.  Project  No:  8656-000. 

c.  Date  Filed:  October  9,  1984. 

d.  Applicant:  William  K.  Fay. 

e.  Name  of  Project:  Bannister  Mill 
Dam  Project. 

f.  Location:  On  the  Sewall  Brook  in 
Worcester  County,  Massachusetts. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980, 16  U.S.C. 
2705  and  2708  as  amended. 

h.  Contact  Person:  Mr.  William  K.  Fay. 
P.O.  Box  55,  Bovlston,  Massachusetts 
01505. 

i.  Comment  Ddte:  April  24, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  partially 
breached  8-foot-high  stone  gravity  dam 
to  be  reconstructed  to  Its  historic 
elevation  of  395.0  feet  m.s.l.  with;  (2)  a 
5.5-acre  reservoir  which  would  impound 
20  acre-feet  of  gross  storage;  (3)  a  new 
intake  structure:  (4)  a  new  power-house 
which  would  contain  one  generating  unit 
with  a  capacity  of  4  kW;  (5)  a  new 
transmission  line,  6  feet  long;  and  (6) 
appurtenant  facilities. 

The  dam  and  appurtenant  facilities 
are  owned  by  William  K.  Fay.  The 
Applicant  estimates  the  average  annual 
energy  production  to  be  11,200  kWh. 

k.  Purpose  of  Project;  The  Applicant 
intends  to  personally  use  in  its  house  the 
total  output  generated. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Al,  A9, 
B.  C  and  D3a. 

m.  Purpose  of  Exem.ption;  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

25  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  8460-000. 

c.  Date  Filed:  July  23, 1984. 


d.  Applicant:  Contoocook  Valley 
Paper  Company,  Inc. 

e.  Name  of  Project:  West  Hennicker. 

f.  Location:  Contoocook  River  in 
Merrimack  County.  New  Hampshire. 

g  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Ms.  Mary  Fletcher. 
Contoocook  Valley  Paper  Company. 
Inc.,  P.O.  Box  434,  Milford,  New 
Hampshire  03031. 

i.  Comment  Date:  April  24,  1985. 

j.  Competing  Application:  Project  No. 
8351.  Date  Filed:  June  6.  1984  Notice 
expires:  March  1, 1985. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  12-foot-high,  202-foot-long 
dam  owned  by  Contoocook  Valley 
Paper  Company,  Inc.  at  crest  elevation 
490  feet  NGVD;  (2)  an  existing  reservoir 
with  an  impoundment  of  5-acres;  (3)  a 
new  powerhouse  containing  a 
generating  unit  with  a  rated  capacity  of 
1.400-kW;  and  (4)  a  new  250-foot-long 
transmission  line  tying  into  the  existing 
Public  Service  Company  of  New 
Hampshire  system.  The  Applicant 
estimates  a  3.400.000  kWh  average 
annual  energy  production. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  24- 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  eifects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  S22.000, 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  A9, 
B,  C.  and  D2. 

26  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No:  7885-001. 

c.  Date  Filed:  October  2.  1984. 

d.  Applicant;  Fisheries  Development 
Company. 

e.  Name  of  Project:  Fisheries 
Development. 

f.  Location:  On  a  canal  offshoot  of 
Billingsley  Creek,  in  Gooding  County, 
Idaho. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2708  as  amended), 

h.  Contact  Person;  Nyal  Hoffman. 
Fisheries  Development  Company,  Rt.  1. 
Filer.  Idaho  83328. 

i.  Comment  Date:  April  29. 1985. 

j.  Description  of  Protect;  The  proposed 
project  would  consist  of  adding  a 


powerhouse  to  the  canal  that  conveys 
water  from  two  trout  rearing  raceways 
to  Billingsley  Creek.  The  powerhouse 
would  contain  three  generating  units 
with  a  combined  capacity  of  308  kW  and 
an  average  annual  generating  of  2 
million  kilowatt  hours.  A  300-foot-long 
transmission  line  would  also  he 
constructed. 

k.  Purpose  of  Project:  The  project 
power  would  be  sold  to  Idaho  Power 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C,  and  D3b. 

Competing  Applications 

Al.  Exemption  for  Small 
Hydroelectric  Power  Pro)ecl  under  5MW 
Capacity — Any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  an 
application.  Any  qualified  small 
hydroelectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  or  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  smali  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  no  later  than  120  da\s  after 
the  specified  comment  date  for  the 
particular  application.  Applications  for 
preliminary  permit  will  not  be  accepted 
in  response  to  this  notice, 

A2.  Exemption  for  Small 
Hydroelectric  Power  Project  under  5MW 
Capacity — Any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Comm.ission.  on  or  before  the  . 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license  or  conduit  exemption 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  oi  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license  or 
conduit  exemption  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  and  small  hydroelectric 
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exemption  will  not  be  accepted  in 
response  to  this  notice. 

A3.  License  or  Conduit  Exemption — 
Any  qualified  license,  conduit 
exemption,  or  small  hydroelectric 
exemption  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  license,  conduit  exemption. 
or  small  hydroelectric  exemption 
application,  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
tirtiely  notice  of  intent  allows  an 
interested  person  to  file  the  competing 
license,  conduit  exemption,  or  small 
hydroelectric  exemption  application  no 
later  than  120  days  after  the  specified 
commen'  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

This  provision  is  subject  to  the 
following  exception:  if  an  application 
described  in  this  notice  was  filed  by  the 
preliminary  permittee  during  the  term  of 
the  permit,  a  small  hydroelectric 
exemption  application  may  be  filed  by 
the  permittee  only  (license  and  conduit 
exemption  applications  are  not  affected 
by  this  restriction). 

A4.  License  or  Conduit  Exemption — 
Public  notice  of  the  filing  of  the  initial 
license,  small  hydroelectric  exemption 
or  conduit  exemption  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent.  In 
accordance  with  the  Commission's 
regulations,  any  competing  application 
for  license,  conduit  exemption,  small 
hydroelectric  exemption,  or  preliminary 
permit;  or  notices  of  intent  to  file 
competing  applications,  must  be  filed  in 
response  to  and  in  compliance  with  the 
public  notice  of  the  initial  license,  small 
hydroelectric  exemption  or  conduit 
exemption  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit:  Existing  Dam 
or  Natural  Water  Feature  Project- 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  at  an  existing  dam  or 
natural  water  feature  project,  must 
submit  the  competing  application  to  the 
Commission  on  or  before  30  days  after 
the  specified  comment  date  for  the 
particular  application  (see  18  CFR  4.30 
to  4.33  (1982)).  A  notice  of  intent  to  file  a 
competing  application  for  preliminary 
permit  will  not  be  accepted  for  filing. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.33  (a)  and  (d). 

A6.  Preliminary  Permit:  No  Existing 
Dam — Anyone  desiring  to  file  a 


competing  application  for  preliminarj' 
permit  for  a  proposed  project  where  no 
dam  exists  or  where  there  are  proposed 
major  modifications,  must  submit  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application,  the  competing  application 
itself,  or  a  notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  on  intent  allows  an  interested 
person  to  file  the  competing  preliminary 
permit  application  no  later  than  60  days 
after  the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
applicationVnust  conform  with  18  CFR 
4.33  (a)  and  (d). 

A7.  Preliminary  Permit — Except  as 
provided  in  the  following  paragraph,  any 
qualified  license,  conduit  exemption,  or 
small  hydroelectric  exemption  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  license,  conduit  exemption, 
or  small  hydroelectric  exemption 
application  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  to  file  a  license, 
conduit  exemption,  or  small 
hydroelectric  exemption  application 
allows  an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

In  addition,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  may  file  the 
subject  application  until:  (1)  A 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2)  the  earliest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 
application  with  which  the  subject 
license  or  conduit  exemption  application 
would  compete;  whichever  occurs  first. 

A  competing  license  application  must 
conform  with  18  CFR  4.33  (a)  and  (d). 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  on  notices  of  intent.  Any 
competing  preliminary  permit 
application,  or  notice  of  intent  to  file  a 
competing  preliminary  permit 
applicafion,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  preliminary 
permit  applications  or  notices  of  intent 
to  file  a  preliminary  permit  may  be  filed 
in  response  to  this  notice. 

Any  qualified  small  hydroelectric 
exemption  applicant  desiring  to  file  a 


competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  either  a 
competing  small  hydroelectric 
exemption  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  small  hydroelectric  exemption 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

In  addifion,  any  qualified  license  or 
conduit  exemption  applicant  desiring  to 
file  a  competing  application  may  file  the 
subject  application  until;  (1)  A 
preliminary  permit  with  which  the 
subject  license  or  conduit  exemption 
application  would  compete  is  issued,  or 
(2)  the  earliest  specified  comment  date 
for  any  license,  conduit  exemption,  or 
small  hydroelectric  exemption 
application  with  which  the  subject 
license  or  conduit  exemption  apphcation 
would  compete;  whichever  occurs  first. 

A  competing  license  application  must 
conform  with  18  CFR  4.33  (a)  and  (d). 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  license,  small 
hydroelectric  exemption,  or  conduit 
exemption  application,  and  be  served  on 
the  applicant(s)  named  in  this  public 
notice. 

B.  Comments.  Protests,  or  Motions  To 
Inten'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  fitle  "COMMENTS", 

■NOTICE  OF  INTENT  TO  HLE 
COMPETING  APPLICATION". 
■COMPETING  APPLICA-nON ", 
"PROTEST"  or  "MOTION  TO 
LNTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
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response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to;  Fred  E. 
Springer,  Chief,  Project  Management 
Branch,  Division  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  208  RB  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  specified 
in  the  particular  application. 

Dl.  Agency  Comments — Federal, 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act.  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  8&-29,  and  other  applicable 
statues.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments— The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies]  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however. 


specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal.  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  tD  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments— The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  P'isheries  Service,  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Commients  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 
Kenneth  F.  Plumb. 
Secretary. 
IFR  Doc  85-6898  Filed  3-21-e5;  8:45  am] 

BILLING  CODE  6717-01^ 


[Project  No.  7409-001] 

Surrender  of  Preliminary  Permit; 
Falrvlew  City  Corp. 

March  19.  1985. 

Take  notice  that  Fairview  City 
Corporation,  Permittee  for  the  proposed 
Cottonwood  Creek  Project  No,  7409,  has 


requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  July  17.  1984,  and  would  have 
expired  on  December  31.  1985.  The 
project  would  have  been  located  on 
Cottonwood  Creek  m  Sanpete  County, 
Utah.  The  Permittee  states  it  has  found 
that  to  continue  the  project  would  not  be 
in  the  best  interest  of  the  City. 

The  Permittee  filed  the  request  on 
January  28. 1985.  and  the  preliminary 
permit  for  Project  No.  "409  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunda\'  or  holiday  as 
descnbedin  18  CFR  384  2007."in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc,  85-6905  Filed  3-21-85:  8:45  am] 
BILUNG  CODE  e717-01-M 


[Docket  Nos.  0FB5- 264-000,  et  al.] 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc.; 
Frito-Lay  Inc.,  et  al. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Frito-Lay  Inc. 

(Docket  ,\o.  QF85-264-000] 
March  19.  1985. 

On  February  28, 1985,  Fnto-Lay  Inc 
(Applicant)  of  Frito-Lay  Tower,  P.O.  Box 
35034.  Exchange  Park.  Dallas,  Texas 
75235  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  topping  cycle 
cogeneration  facility  will  be  located  in 
the  Frito-Lay  Salty  Snack  Food  Plant, 
Kern  County.  California.  The  facility,  to 
be  constructed  by  Bechtel,  Inc.  and 
operated  by  the  applicant,  will  consist, 
in  part,  of  a  Detroit  Allison  501-KH  gas 
turbine/generator.  The  maximum  power 
production  capacity  will  be  6050  kW. 
The  operation  of  the  gas  turbine  will  be 
based  upon  the  Cheng  Cycle  Series  7 
system.  The  thermal  energy  output  will 
be  used  to  meet  the  facility's  processing 
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requirements.  The  facility's  electric 
energy  output  will  be  sold  to  Pacific  Gas 
&  Electric  Co.  and  used  by  the  applicant. 
The  primary  source  of  energy  will  be 
natural  gas. 

2.  Alternative  Ener^  Associates 
(Brigliton  Dam) 

lDo(  ket  No  QF85-268-(XJ0] 
March  19,  1985. 

On  February'  28, 1985,  Alternative 
Energy  Associates  (Applicant)  of  c/o 
Synergies,  Inc..  410  Severn  Avenue. 
Suite  409.  Annapolis,  Maryland  2140.1 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  400  kilowatt  hydroelectric  facility 
(P.  363.J)  will  be  located  on  the  Patuxent 
River  npdr  the  town  of  Laurel  in 
Montgomery  County.  Maryland. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

3.  Foster  Wheeler  Martinez.  Inc. 

IDocket  No  QF8.t-302-00(J) 
March  18.  1985. 

On  March  11,  1985.  Foster  Wheeler 
Martinez.  Inc.  (Applicant)  of  110  South 
O.-ange  Avenue,  Livingston.  New  Jersey 
07039  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  .No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogsneration 
facility  will  be  located  in  .Martinez. 
California.  The  facility  will  contain  two 
combustion  turbine-generators,  two  heat 
recovery  boilers,  and  a  single  steam 
turbine-generator.  The  extracted  stea.m 
.'^rom  the  turbine  will  be  used  in  the 
Avon  refinery  of  Tosco  Corporation 
and/or  slcrige-drying  processes.  The 
primary  energy  source  will  be  refinei-y 
by  product  gas.  natural  gas  or  mixture  of 
such  gases.  The  net  electric  power 
production  of  the  facility  will  vary  from 
89.3  MW  to  9'J.9  MW  depending  o"n  the 
application  of  the  output  steam. 
Installation  of  the  facility  is  expected  to 


begin  on  June  1. 1985  with  startup  date 
of  January  1,  1987.      i 

4.  Hershey  Foods  Corporation 

jDocket  No.  QF85-25O-000] 
March  19,  1985. 

On  February  19, 1985,  Hershey  Foods 
Corporation  (Applicant),  P.O.  Box  810, 
Hershey,  Pennsylvania  17033,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Topping-cycle  cogeneration  facility 
will  be  located  at  1400  Yosemite 
Avenue,  Oakdale,  California  95361.  The 
facility  will  contain  a  combustion 
turbine-generator  and  a  heat  recovery 
boiler.  The  gas  turbine  will  operate  on 
the  Cheng  cycle.  The  steam  will  be  used 
for  process  purposes  in  the  adjacent 
chocolate  plant.  The  electric  power 
production  capacity  of  the  facility  will 
be  6  MW.  The  primary  energy  source 
will  be  natural  gas.  Operation  of  the 
facility  is  expected  to  begin  in 
November  1985.  No  electric  utility, 
electric  utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facility. 

5.  Ormesa  Geothermal 

IDocket  No.  QF85-26*-000j 
March  19.  1985, 

On  February  28,  1985,  Ormesa 
Geothermal  (Applicant)  of  500  Dermody 
Way,  Sparks.  Nevada  89431  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  will  be  located  at  East 
Mesa  KGRA,  Imperial  County, 
California,  The  primary  energy  source 
will  be  geothermal  resources.  The 
electric  power  production  capacity  will 
be  20  megawatts.  The  applicant  has  no 
planned  usage  of  natural  gas,  oil  or  coal, 

6.  Pacific  Lighting  Energy  Systems  (City 
of  Burbank)  ■ 

[Docket  No.  QF85-286-^| 
March  19.  1985. 

On  March  6, 1985.  Pacific  Lighting 
Energy  Systems  (Applicant)  of  6055  East 
Washington  Boulevard,  Suite  600.  City 
of  Commerce,  California  90040 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commissions 
regulations.  No  determination  has  been 


made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility  is 
located  in  the  City  of  Burbank.  Los 
Angeles  County,  California.  The  facility 
will  produce  electric  power  using 
biomethane  in  the  form  of  landfill  gas. 
The  power  production  capacity  of  the 
facility  will  be  500  kW. 

7.  Pacific  Lighting  Energy  Systems 
(Refugio  Ranch) 

(Docket  No.  QF85-285-000) 
March  19,  1985. 

On  March  6, 1385,  Pacific  Lighting 
Energy  Systems,  (Applicant)  of  6055 
East  Washington  Boulevard,  Suite  600, 
City  of  Commerce,  California  90040 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  quahfying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility  is 
located  on  Refugio  Ranch  in  Santa  Cruz 
County,  California.  The  facility  will 
produce  electric  power  using 
biomethane  in  the  form  of  landfill  gas. 
The  power  production  capacity  of  the 
facility  will  be  800  kW. 

8.  Schaffner  Power  Company 

[Docket  No.  QF85-282-O00| 
March  19,  1985. 

On  March  4,  1985,  Schaffner  Power 
Company  (Applicant)  of  Route  1,  Box  33, 
Salmon,  Idaho  83467  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commissions  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  0.5  megawatt  hydroelectric 
facility  (P.  84J8)  is  located  near  West 
Fork  of  Sandy  Creek  in  Lemhi  County. 
Idaho. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  c-n  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  P'JRP.^,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

9.  Pinetree  Power,  Inc. 

[Docket  .No.  QF85-270-000) 
March  19, 1985. 
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On  March  1. 1985,  Pinetree  Power,  Inc. 
of  RFD  «1,  Box  210,  Barnstead.  New 
Hampshire  03218  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determ.ination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  small  power  production 
facility  will  be  located  in  Bethlehem, 
New  Hampshire.  The  facility  will 
consist  in  part,  of  a  boiler  and  a  15  MW 
steam  turbine/generator.  The  primary 
fuel  will  be  waste  in  the  form  of  wood 
chips,  bark,  and  fines. 

10.  Scott  Wood.  Inc. 

[Docket  No.  QF85-246-0001 
March  19,  1935. 

On  February  14. 1985.  Scott  Wood, 
Inc.  (Applicant)  of  Route  3,  Box  1, 
Amelia.  Virginia  23002  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  small  power  production 
facility  will  be  located  in  Amelia  Court 
I  louse,  Virginia  and  will  consist  of  a 
Terry  steam/turbine  generator  driven  by 
a  Lambien  boiler.  The  electric  power 
production  capacity  of  the  facility  will 
be  approximately  1300  kW.  The  primary 
energy  source  will  be  waste  in  the  form 
of  wood  sawdust. 

11.  Wind  Energy  Development  Corp. 

I  Docket  No.  QF85-272-000| 
March  19.  1985. 

On  March  4, 1985,  Wind  Energy 
Development  Corporation  (Applicant)  of 
1,512  Faure  Street,  Urb.  Villa  Canales, 
Rio  Piedras,  Puerto  Rico  00927  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  sm.all  power  production 
facility  will  be  located  one  mile  off- 
shore from  San  Juan.  Puerto  Rico.  The 
facility  will  consist  of  a  250  kW  wind 
turbine/generator  installed  on  a  100  foot 
vessel.  The  wind  generated  electrical 
energy  will  be  transmitted  to  the 
mainland  by  submarine  cable. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
DC.  20426.  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Spcretary. 
[FR  Doc.  85-6899  Filed  3-21-85;  8:45  am) 

BILUNQ  CODE  »TU-0\-U 
[Docket  No.  TAB&-1-4-002] 

Proposed  Change  in  Rates;  Granite 
State  Gas  Transmission,  Inc. 

March  19,  19cl5 

Take  notice  that  on  March  8, 1985, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Street, 
Canton,  Massachusetts  02021  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  containing  changes  in  rates  for 
effectiveness  on  January  1.  1985: 
Substitute  Ninth  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  7-A 

According  to  Granite  State,  its  rate 
adjustments  reflect  (1)  a  redution  in  the 
cost  of  gas  purchased  from  Tennessee 
Gas  Pipeline  Corporation,  a  Division  of 
Tenneco  Inc.  (Tennessee)  attributable 
reductions  that  Tennessee  has  filed  in 
accordance  with  a  Commission  order 
applicable  to  the  rates  that  Granite  State 
previously  filed  for  effectiveness  on 
January  1, 1985  and  (2)  a  reduction  in  a 
transportation  charge  filed  by  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  in  its  Rate  Schedule 
FTS,  effective  January  1.  1985.  for  a  firm 
transportation  service  that  Texas 
Eastern  provides  Granite  State  for  gas 
purchased  from  Consolidated  Gas 
Transmission  Corporation. 

Granite  State  further  states  that  its 
rates  are  applicable  to  wholesale  sales 
to  its  two  affiliated  distribution 
company  customers:  Bay  State  Gas 
Company  and  Northern  Utilities,  Inc. 

According,  to  Granite  State,  copies  of 
the  filing  were  served  upon  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  .New  Hampshire. 

Any  person  desirmg  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street.  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  sections 
211  and  214  of  the  Commission  s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  27.  1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  becom.e  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc  85-6906  Filed  3-21-85;  8:45  am) 

BILLING  CODE  S717-01-M 


[Docket  No.  TA85-2-4-OO0  and  TAe5-2-4- 
001;  Docket  No.  RP85- 118-000] 

Proposed  Change  in  Rates  and  Tariff 
Provisions;  Granite  State  Gas 
Transnnlssion,  Inc. 

March  19,  1965 

Take  notice  that  on  March  14, 1985. 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State).  120  Royall  Street, 
Canton,  Massachusetts  02021  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1  containing  changes  in  sates  and 
tariff  provisions  for  effectiveness  on 
April  1,  1985: 

Tenth  Revised  Sheet  .No.  7 
Second  Revised  Sheet  No.  70 
Second  Revised  Sheet  No.  75 

According  to  Granite  State,  the 
revised  rates  on  Tenth  Revised  Sheet 
.No.  7  reflect  the  effect  on  its  purchase 
gas  costs  of  a  recently  renegotiated 
contract  between  Boundary  Gas,  Inc. 
and  TransCanada  PipeLines  Limited 
(TransCanada),  Granite  State  is  one  of 
the  four  Firm  Initial  Service  purchasers 
from  Boundary'  Gas  under  the  settlement 
in  Phase  1  of  the  boundary  Gas 
proceedings  at  Docket  Nos.  CPBl-107- 
000,  et.  al.  26  FERC  I  61,114  (1984). 
Boundary  Gas  purchases  its  entire 
supply  of  gas  from  TransCanada  at  the 
U.S. -Canadian  border  near  Niagara 
Falls.  Ontario,  and  immediately  resells 
the  gas  to  the  four  FIS  customers  at  cost 
from  TransCanada.  plus  a  charge  of 
S.024  for  management  audit  fees,  escrow 
expense  and  the  GRI  surcharge  Granite 
State  is  authorized  to  purchase  9.814 
Mcf  a  day  from  Boundary  Gas  and  this 
supply  is  part  of  the  supply  that  Granite 
State  resells  to  its  affiliated  distribution 
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company  customer.  Bay  State  Gas 
Company  (Bay  State). 

Granite  State  further  states  that  its 
initial  purchases  from  Boundary  Gas 
commenced  November  1,  1984  at  a  rate 
of  $4.40  per  Mcf,  adjusted  for  Btu 
content,  plus  the  $.024  additional  charge. 
The  $4.40  rate  reflected  the  rate  that 
Boundary  Gas  paid  TransCanada  when 
initial  deliveries  commenced. 

According  to  Granite  State,  Boundary 
Gds  and  TransCanada  have 
renegotiated  their  contract  to  provide  for 
a  rate  containing  demand  and 
commodity  components.  The  revised 
contract  provides  for  a  monthly  demand 
charge  equal  to  the  product  of  $28.8958 
and  the  d..ily  contract  quantity  ($.95  per 
MMBfu  at  100  percent  load  factor)  and  a 
commodity  charge  of  $2.35  per  MMBtu. 
effective  April  1, 1985.  Granite  State 
states  that  Boundary  Gas  has  filed  the 
revised  rate  for  resales  to  the  FIS 
customers  with  the  Commission  for 
effectivenpss  on  April  1,  1985. 

Granite  State  proposes  to  track  the 
effect  of  the  revised  Boundary  Gas- 
TransCanada  contract  in  its  rates  under 
Rate  Schedule  CD-I  for  sales  to  Bay 
State  effective  April  1, 1985.  According 
to  Granite  State,  the  revised  rate  results 
in  a  reduction  of  $3,881,498  annually  in 
ils  rates  for  sales  to  Bay  State.  Granite 
State  requests  waiver  of  the  thirty-day 
notice  period  and  any  other  waivers  of 
the  Commission's  Regulations  to  permit 
its  revised  rates  to  become  effective  on 
April  1, 1985. 

Granite  State  further  states  that  the 
revision  of  the  Boundary  Ga.s  rate  into 
demand  and  commodity  components 
also  require  changes  in  Section  XIX,  the 
Purchased  Gas  Cost  Rate  Adjustn-.ent 
provision  in  the  General  Terms  and 
Conditions  of  its  tariff  to  include  the 
Boundary  Gas  demand  cha.'-ge  in 
calculating  annual  demand  cost  changes 
and  in  calculating  the  monthly 
deviations  from  demand  charges 
reflected  in  current  rates  to  determine 
proper  debits  and/or  credits  to  Account 
191.  The  proposed  changes  in  Section 
XIX  are  contained  on  Second  Revised 
Sheet  Nos.  70  and  75  in  the  instant  filing. 

According  to  Granite  State,  copies  of 
the  filing  were  served  upon  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
285.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 


March  27, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-6907  Filed  a-21-85;  8  45  am] 

BILUNO  CO0£  e717-01-M 


[Docket  No.  RP84- 13-001 J 

Changes  in  Tariff;  Michigan 
Consolidated  Gas  Co.,  Interstate 
Storage  Division 

March  19. 1985.  f 

Take  notice  that  on  March  11. 1985, 
Michigan  Consolidated  Gas  Company — 
Interstate  Storage  Division  (ISD),  in 
accordance  with  the  provisions  of  a 
letter  order  issued  January  11, 1985  by 
the  Commission  approving  the 
Stipulation  and  Agreement  in  the  above 
captioned  docket,  submits  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff. 

ISD  states  that  the  following  tariff 
sheets  reflect  the  settlement  rates  and 
are  filed  in  compliance  with  the 
Commission's  order  to  be  effective  April 
21. 1984: 


Rats 
•cheoule 


Original  VoHjme  No.  i 


RUti  Rr»v3«d  Sheet  Nos  63  &  S4 
F-^ti  Revised  Sh«e'  Nos  87  8  94 
Fimi  Revsec!  Snoet  Nos,  110  4  in.. 
Fm>  Re\:s»3  S:  oet  isjca,  132  4  139.. 
Frtt,^  Kevi:ie<)  Sheet  Sen   155  i  162.. 
E,<jf'm  F„.>viseO  Sf>ee>  No    'S2  -. 
SixtH  Revised  Sho<"  .So   193      . 
Sevenit,  RevistKl  Sheet  No  2'5 
SiiCh  Revised  Sheet  No   2:^ 
Fourth  Revaed  Sneet  No   240  .. 
Frftn  Revised  Sheet  No  241 


X-7 

X-9 

X-11 

X-13 

X-15 

X-19 

X-t9 

X-20 

X-20 

X-21 

X-21 


Onginal  Volunw  No.  2 


Fourth  Revised  Sneet  Nos  6  4  7   

Fourth  Resised  Sheet  No  29     . 

X-23 
X-24 

&«th  Revised  Sheet  No  30 

X-24 

Fourth  Revised  Sheet  No»  51  4  52 
Fo'..nh  Revised  Sheet  Nos.  Ti  a  74 
Fourth  Revised  Sfwet  No   96 

X-2S 

x-2e 

X-27 

Fourth  Revised  Sheet  Nos.  117  4  118 
ThKd  Revised  Srieet  No   154 

X-28 
X-30 

Orgmt)  Votume  No.  3 


First  Revised  Sneet  Noa  1  tnroujh  38 


rouBh: 


S-1.  S-2. 
S-3.  S- 
4,  S-5. 
S-6.  S- 
7  and 
T-1 


Copies  of  the  filing  are  being  served 
on  all  of  ISD's  customers  and  the 
Michigan  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.  E..  Washington. 
D.  C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  335.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  27, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  85-6906  Filed  .V21-85:  8:45  am— 
BILLING  CODE  8717-01-M 


IDocket  Nos.  ST85-357-0O0,  et  al.] 

Self-lmpiementing  Transactions; 
Natural  Gas  Pipeline  Company  of 
America,  et  al. 

March  19,  1985. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA),  The    Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B  "  indicates 
transportation  by  an  interstate  pipeline 
pursuant  to  §  284.102  of  the 
Commission's  Regulations. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  pursuant  to  §  284.122 
of  the  Commission's  Regulations.  In 
those  cases  where  Commission  approval 
of  a  transportation  rate  is  sought 
pursuant  to  §  284.123(b)(2),  the  table 
lists  the  proposed  rate  and  expiration 
date  for  the  150-day  period  for  staff 
action.  Any  person  seeking  to 
participate  in  the  proceeding  to  approve 
a  rate  listed  in  the  table  should  file  a 
petition  to  intervene  with  the  Secretary 
of  the  Commission. 

A  "D"  inidcates  a  sale  by  an 
intrastate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
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section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  compl.nnt 
concerning  such  sales  pursuant  to 
§  284.14"jd)  cf  the  Commission's 
Regula'ions. 

An    F. "  indicates  an  assignment  by  an 
intrastate  pipeline  pursuant  to  §  284.163 
of  the  Commission's  Regulations  and 
section  312  of  the  NGPA. 

An  "F  (157)"  indicates  transportation 
by  an  mterstate  pipeline  for  an  end-user 
pursuant  to  §  137.209  of  the 
Commission's  Regulations. 

A  "G"  indicates  transportation  by  an 
interstate  pipelme  on  behalf  of  another 
interstate  pipeline  pursuant  to  a  blanket 
certificate  issued  under  §  284.221  of  the 
Commission's  Regulations. 

A  "G  (LT)"  or  "G  (LS)"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  pursuant  to 


a  blanket  certificate  issued  under 
§  284  222  of  the  Commission's 

Rpgulations. 

A  'G  iLT)'  or '  G  (HS)"  indicates 
transportation,  sales  or  assignments  by 
a  Hmshaw  Pipeline  pursuant  to  a 
blanket  rertifir.ate  issued  under 
§  264.222  of  the  Commission's 
Reguldtions, 

A  "C/F  {157J'  indicates  intrastate 
pipeline  transportation  which  is 
incidental  to  a  transportation  by  an 
interstate  pipeline  to  an  end-user 
pursuant  to  a  blanket  certificate  under 
18  CFR  157.209.  Similarly,  a  "G/F  (157)" 
indicates  such  transportation  performed 
by  a  Hinshavv  Pipeline  or  distributor. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  a 
transaction  reflected  m  this  notice 
should  on  or  before  April  5. 1985,  file 


with  ihe  Federal  Energy  Regulatory 
Cimmission,  82,5  No.rth  Capitol  Street, 
N.E.  Washington  DC.  20426,  a  motion 
to  intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Comm.ission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  proiestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
inter\ene  in  accordance  with  the 
Commissions  Rules. 
Kenneth  F  Plumb, 
Secretary. 


Docket  No  ■ 


Transponef/seltw 


3185-357 
STd5-358 
ST85-359 
ST85-360 
ST85-361 
ST85-362 
ST85-363 
3185-364 
ST85-3K5 
3^65-366 
ST95-367 
ST85-368 
ST85-369 
ST85-370 
ST85-371 
ST 85-372 
5185-373 
S''85-374 
S"°5-375 
ST35-376 
STS5-377 
ST8i.-378 
ST85-379 
ST85-380 
ST85-381 
5785-382 
ST*!  5-383 

s'fes.3e« 

ST85-385 
ST85-386 
5TeS-387 
ST95-388 
ST85-389 
STBS  390 
ST 85-391 
ST85-392 
5^85-393 
5185-394 
ST95-395 
ST 85-396 
ST85-397 
STS5-398 
STSS-39a 
ST65-400 
3T85-401 
ST8&-402 
STB5-403 
ST85-404 
ST85-405 
ST85-406 
ST85-407 
STS5-W8 
ST.3S-409 
iT35-«10 
ST86  411 
ST8S.412 
8185-413 
STe5-414 
6185-415 
Sr85-4I6 


I  Natufal  Gas  Pipe*ne  Co  o*  Afr>enca . 

I  Nori'>em  Natuf*!  Gas  Co     _ 

I  Teniitrssf*  Gas  Pipeline  Co ._....., 

I  Delhi  Gas  ^ipedrie  Cofp  _._.. 

I  D«it-»  Gai  ■•  .peine  'Coip _..„_„„„„ 

'  Delhi  Gas  PiijeJtne  Cofp .....«,„,.„.... 

De4ht  Gas  P-pe^tne  Corp     " 

Tennessee  Gas  Pipeline  Co  .-__.„„ 

Tennessee  las  Pipeline  Co   

'  Ten-Tesse-.-  jjas  Pipelt'Te  Co  


Tr«nsc<xitir«nta  Gas  Pipe  Liie  Co»p .. 

Columtxa  Gull  ''ans'nissjon  Co „ 

Columbia  Gurt  Traasmi&sron  Go „ 

Cotumtua  Gas  ^-a-ii-nissiMn  Co»p 

Columbia  Gas  Ta'«'™ssion  Cotp 

Columbia  Gaa  Traismtssion  Cofp 

Mictiigan  Gas  Storage  Co 

Neches  Piptilioo  System 

Louisiana  Resources  Co 

Faustina  Pipo  Ltie  Co 

Delhi  Gas  Pipeline  Corp. 
Valero  Trans-Tusaion  Co 


National  Fuel  Gas  Supoly  Corp._ 

Mi',.s.ssjDD"  Pivef  Transrussion  Corp 

Nortf-.e'TfNatLrfai  Gas  Co       ..„ .„ „ 

Co*L.'-^t"fl  .;3jH  ''ans;ii*ss*OP  Co - 

!  Ke"j.'..  A^s'  •..-^I'-aa  Gas  Co.. . 

'  Kw:.^r.,  Aas'.  ,  i.jir.;a  Gas  Co 

1  Producers  Gas  Co 

'  Pannandla  Eastern  Pipe  Line  Co.. 

Panhandle  Eastern  P^ie  Lme  Co 

Tennessee  Gas  Pipetine  Co...„ 

Monterey  Pipettne  Co  „ 

Tnjnki"f^  Gas  Co ^  

Consolirialed  Gas  Tmnsimssion  Cocp„.__ 

Cabot  Pipeline  Corp  

Psnnana'e  Eastern  Pipe  Lme  Co 

J  Western  Gas  Corp _ __ 

;  Oklahoma  Natural  Gas  Co , 

!  Tennessee  Gas  Pipelirw  Co.. 

j  Delhi  Gas  Pipeline  Corp 

i  Delhi  Gas  Pipeline  Corp 

Coiumtia  Gull  Tranainission  Co 

!  Delhi  Gas  Pipeline  Corp 

I  Columbia  3uH  Transmission  Co 

I  Colunibia  Gas  Transrmsion  Ccrp 
CofcimbM  Gas  Tfansrmssion  Corp 

I  Ckiiumbia  Gas  Transmission  Corp 
Northwest  Cential  Pipelirw  Corp    . 

,  El  Paso  Natural  Gas  Co _ ... 

1  Northern  Natural  Gas  Co 

1  Pantwndle  Eastern  Pfieline  Co....„ 

Sea  Rob-n  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co „.,„ 

i  ANR  Pipeline  Co ,,„  , 

1  ANR  Pipeline  Co. „ __„.„ 

Houston  P'pe  Lme  Co ... 


Reopienl 


South  Jarsay  Gas  Co.,  etal 

Valero  Tianainisaion  Co _, 

Producer's  Gas  Co 

Dayton  Poimr  and  UgM  Co „, 

Washmgion  Gas  UgM  Co 

Texas  Eastern  Transmisaion  Corp 

Northam  Natural  Gas  Co 

NalunI  Gas  Pipeline  Co.  of  America .. 
Natural  Gas  Pipeline  Co.  o(  America.. 

Longhom  Pfpaline  Co _. 

PWaburgh  Plata  Glass 

GatanaseCorp 

Whaaing-Piltsburah  Steal  Coq> 

CoianaaeCorp _. 

imanvilla  Sennce  Corp 

WheolmQ-Pmsburgh  Steel  Corp 

Motor  Wheel  Corp 

SpirxSetop  Gas  Distnputiisn  System 

Texas  Gas  Tiansmisson  Corp. _ 

Transcorlrfientel  Gas  Ptpe  Lme  Corp 

CoUimtxa  Gas  Transmission  Corp _ 

Texas  Eastern  Traosmisjon  Cocp 

Mclnnes  Steel  Co „ 

Spindlelop  Gas  Distnbutioii  System.. 

Western  Farmer  a  Eleclnc  Coop 

Ekzabsthtown  Gas  Co.,  er  a/ 

Beltilehem  Mmes  Coip 

PPG  Industries.  Inc  

El  Paso  Natural  Gas  Co „_„ 

HMICo 


Sotipa- 


Expiration 
date' 


I  El  Paso  Natu'al  Gas  Co „____, 

1  Transcontinental  Gas  Pipe  Line  Corp 


Center  Plams  InOustJifci.  Inc 

Nstxinai  Railroad  Passengei  Corp .. 

Humble  Gas  System,  mc 

Louisiana  Gas  Syslem.  inc 

Mobay  Chemtcal  Corp 

El  Paao  Natural  Gas  Co.. 

Laurena-Pierce 

Umted  Gas  Pipe  Lme  Co 


Natural  Gas  Pipetme  Co  ol  America 

Mountamaer  Gas  Co 

Baltimore  Gas  and  Eiectnc  Co 

Washington  Gas  Light  C«  

Comnxmweaitf.  Gas  Pipeime  Corp. ._ 

Columbia  Gas  Transmission  Corp ™_ 

Jaannette  Sr>eet  Glass  Corp    Inc 

Jeenette  Sheet  Glass  Corp   lr>c 

Wayne- Tex,  inc         „ 

Commor^wepth  Gas  Pipelme  Corp ,.,,,, 

Cindnnaii  Gas  and  E'ecmc  Co -_- 

Wast  Texas  Gas.  inc _-.__. 

Northern  Petrcchermcal  Co 

Northwest  Pipelme  Corp 

UnMed  Gas  Pipeline  Co 

Natural  Gas  Pipelme  Co  of  Amattc* 

Western  Farmers  Eiectnc  Coop 

Creole  Gas  Pipeline  Corp  _ 

Lyr>chborg  Gas  Co       

Baltimore  Gas  and  Eiectnc  Co -._„_. 

Southern  CaWomia  Gas  Co . 

Lo'^r>0'n  Pipeline  Co 


01-02-85 
01-02-85 
01-02-85 
01-02-85 
01-02-85 
01-02-85 
01-03-85 
01-03-85 
01-03-85 
01-03-«S 
0l-03-«5 
01-04-85 
01-04-85 
0'-04-85 
01-04-85 
01-04-^5 
01-04 -flS 
01-04-85 
01-04-85 
C104-«5 
0-.  34-85 
01-08-85 
12-28-84 
01-07-85 

oi-oe-«5 

01-06-85 
11-20-84 
11-20-84 
01-08-85 
01-09-85 
01-07-85 
01-04-85 
Ot-04-aS 
01-07-«S 
10-22-84 
01-04-«5 
01-09-85 
01-09-85 
01-09-85 
01-10-85 
01-11-85 
01-11-85 
01-10-85 
01-10-85 
01-10-85 
01-10-85 
01-10-85 
01-10-85 
01-10-85 
01-10-85 
01-10-85 
01-15-85 
01-11-85 
01-11-85 
01-11-85 
01-11-85 
01-11-85 
01-11-85 
01-15-85 
01-11-85 


8 

1° 
D 

i? 

|C 
G 
G 
B 

F(1S7) 
F(157) 
F(157) 
F(157) 
F(157) 
F(157) 
F(157) 

IC 

|c 

I  GiHT) 

C 

C 

FI157) 

B 

B 

B 

F(157) 

F(157) 

C 

F(157) 

F(157) 

Fii57) 

C 

8 

F(157) 

GlHS) 
'  F(157) 

1^ 
IC 

<B 

:  D 

'c 

>B 
C 

F(157) 
F(157) 
F(1S7) 

is 

I  F(167) 


lation 
rate  ((/ 
MMBtu) 


06-03-85  I  800 

06-03-85  d.OO 


06-03-85 


06-08-85 


6000 


24  J2 


11554 


Docket  No  ' 


ST8S-4)7 
ST85-418 
ST85-419 
STB5-420 
STBS-«1 
ST85-422 
ST85-423 
5785-424 
ST85-425 
ST85-426 
ST85-427 
ST85-428 
ST85-429 
ST8&-430 
ST85-431 
ST85-432 
STaS-433 
ST85-434 
ST8S-43S 
ST85-436 
ST8S-437 
ST85-438 
ST85-439 
ST85-440 
ST85-441 
ST85-442 
ST8S-443 
ST85-444 
ST85-44S 
ST85-446 
ST85-t47 
ST8S-448 
STR5-449 
ST8S-450 
STB5-451 
ST85-452 
ST8i-453 
ST8S-4S4 
ST85-455 
ST85-456 
STeS-457 
ST85~458 
ST85-4S9 
ST85-460 
ST8S-46I 
ST85-462 
ST85-463 
ST85-464 
ST85-465 
ST85-466 
ST85-467 
ST85-468 
ST85-469 
ST85-4  70 
ST85-471 
ST85-472 
ST85-473 
STB5-474 
S'^85-4  75 
STB5-4  76 
ST85-477 
S785-4'8 
ST85-479 

ST8s-4ao 

5^85-481 
ST85-482 
ST85-4e3 
ST85-484 
ST85-485 
ST85--486 
5X85-487 
ST85-488 
ST85-489 
ST85-490 
ST85-491 
5T8S-492 
5T85-133 
ST85-494 
ST85-495 
5T85-496 
ST85-497 
STS5-498 
ST85-499 
5T85-500 
ST85-501 
5T85-502 
5T85-5C3 
ST85-504 
ST85-505 
ST85-506 
ST85-507 
ST85-50e 
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Trinsponer  /  seller 


P«nh«fx«e  E»stem  Pipe  Line  Co.. 
Taxes  Gas  Trunamaaon  Corp 
Texa*  Gas  Transmsaon  Corp 


TransconHnental  Gas  Pipe  Lme  Corp . 
Matural  Gas  Plpekne  Co  of  Amerv^ 
Hatnl  Gas  Pipelmo  Co  ol  America 
Texas  Eastern  Transmisson  Corp 
Texas  Eastern  Transmssxxi  Corp 
Natural  Gas  Ppe*ne  Co  of  Amenca  . 
Natural  Gas  Pvelme  Co  o<  America 
Natural  Gas  Pipeline  Co  of  America  .. 
Granite  State  Gas  Transmission.  Inc ... 

ANR  P«)ekne  Co  

ANB  Pvekne  Co       

Tennessee  Gas  Pipeline  Co 

ANR  Pipeline  Co   

Panhandle  Eastern  Pipe  Ljne  Co 
Consoedated  Gas  Transmosioo  Corp 
Texas  Eastern  Transmosion  Corp 
Transcontinental  Gas  Ppe  Line  Corp  . 
Transcontinental  Gas  Pipe  Lme  Corp  . 
Transcontinental  Gas  Ppe  Lme  Corp .. 

Algorxjun  Gas  Transmission  Co 

Transcontinental  Gas  Pipe  Lme  Corp 
Transcontinental  Gas  Pipe  Line  Corp 
Transcontinental  Gas  Pipe  Lme  Corp 
Transcontinental  Gas  Phm  Lme  Corp 
Cdumbia  Gas  Transmnsion  Corp  - 
Columtaa  Gas  Transmesion  Corp  -. 
Cdumbia  Gas  Transmssan  Corp ... 

Colun**  GuM  Transmission  Co 

Co*umtj«  Gulf  Transmission  Co 

Columtiia  Gulf  Transmission  Co 

Cabot  P^ielme  Corp 

Colorado  Interstate  Gas  Co 

Lone  Star  Gas  Co 

Northern  Natural  Gas  Co 

GHB  PipelmB  Corp _. 

National  Fuel  Gas  Supply  Corp _ 

Columtna  Gutt  Trartsmssan  Co 

Unrted  Gas  Pipe  Lme  Co 

United  Gas  Pipe  Lme  Co .._____. 

Panhandle  Gas  Co 

Oasis  Pipe  Line  Co ___„„„ 

Houston  P^ye  Lme  Co . 


Tennessee  Gas  Pipekne  Co   

Natural  Gas  P^wnrw  Co  o(  America 

TrunWine  Gas  Co     . 

ANR  Pipeline  Co     "" 

Aniansas  Louisiana  Gas  Co 

Arliansas  Louaana  Gas  Co 

Gulf  Soutfiem  Pipeline  Co 

Llano,  Inc    ,  „. 

Transcontmenial  Gas  Pipe  Una  Corp .... 

Gulf  South  Pipeline  Co     

Houston  Pipe  Lme  Co 


Tra-scontmental  Gas  Pipe  Line  Corp .... 
Trb,  ocontmenlal  Gas  Pipe  Line  Corp  .. 
Gulf  South  P^ielme  Co 

Natural  Gas  Ppetoie  Co  ol  AmerKa 

Northwest  Central  Pipeline  Corp 

Kansas  Power  and  Light  Co     _ „ 

Natural  Gas  Pipeline  Co  of  America 

Souttiem  Gas  Ppelme  Co  

ColumtM  Gulf  Transmission  Co _. 

Cokimbia  Gulf  Transmission  Co , 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  TransmssKXi  Corp 

ColumbM  Gas  TransmasKXi  Corp 

Cokimbia  Gulf  Transmrasion  Co _ _ 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Corp 

Columbia  Gas  Transmission  Coip__™ 

Columbia  Gulf  Transmission  Co  ..._ 

Colurnbia  GuH  TransmissKyi  Co 

Michigan  Consolidated  Gas  Co „ 

Southern  Natural  Gas  Co    

Columbia  Gulf  Transmissxxi  Co 

Tennessee  Gas  Pipeline  Co 

Oasis  Pipe  Une  Co _ 

Panhandte  Gas  Co .. 

Houston  Pipe  Lme  Co  

Texas  Gas  Transmission  Co"^  

Columbia  Gulf  Transmission  Co...... . 

Channel  Industnes  Gas  Co 


Texas  Eastern  Transmission  Corp 

Transcontinental  Gas  Pipe  Lme  Corp.. 

National  Fuel  Gas  Supply  Corp  

Michigan  Gas  Storage  Co         _ 

Michigan  Gas  Storage  Co „.t 

Micfugan  Gas  Storage  Co „ 

Trunklme  Gas  Co   


Rec>p«nl 


Getty  Gas  Gathenng,  Inc 

E  I  du  Pont  Oe  Nemoun  Co.. 
E  I   du  Pont  <Je  Nemours  Co .. 

Mid  Lousiarw  Gas  Co    

High  Plains  Natural  Gas  Co-- 

Taxas  Gas  Transmission  Corp „« 

Broowyn  Umon  Gas  Co __ 

Jersey  Central  Power  and  Light  Co. 

Shenandoah  Gas  Co  ,  «r  a/ 

Misaaatopi  River  Transmission  Corp 

LTV  Steel  Co  , 

Northern  uwities.  Inc , 

Crty  of  Salem.  IL  

High  Plams  Natural  Gas  Co- 


!  Washingion  Gas  Light  Co „ 

j  UmteO  Gas  Pipe  Lme  Co 

I  Lauhoff  Gram  Co ...^ 

]  Peoples  Natural  Gas  Co 

United  Gas  Pipe  Lme  Co 

j  Vaiero  Industrial  Gas  Co 

(  ijnrtec  Oties  Gas  Co       . 

j  Valero  InOustnai  Gas  Co 

,  Commonwealth  Gas  Co  

!  Faustina  Pipe  une  Co     


PjDIic  Service  Eiectnc  arx)  Gas  Co. 

Eiizabethtown  Gas  Co    

Brxlgeline  Gas  Oistntxition  Co 

Bettiielwm  Sieei  Corp 

BelNehem  Steel  Corp 

Cartxyiaire  Co    Inc 

Bethlehem  Steel  Corp __„ 

BethieMem  Steel  Corp   

Cartwnaire  Co  .  IrK        

/lestar  Transmission  Co...._ 

FaustiTB  P^e  Une  Co „., 

Texas  Eastern  Transmission  Corp 

UGI  Core  

Natural  Gas  Pipeline  Co.  ot  America . 

Mclnnes  Sleet  Co 

Natural  Gas  Ppelme  Co  of  America . 

Vista  "transmission  Corp     „...., 

Texas  Eastern  Transmission  Corp 

Southern  California  Gas  Co „ 

Southafn  CaWorma  Gas  Co 

Souttiem  Calrfomia  Gas  Co..-.: 

Coiumt3ui  Gas  Transmission  Coip 

American  Pipeline  Co 


Consolidated  Gas  Transmission  Corp.. 

MAPCO  Fractionator.  inc   

Brocfcway   Inc  „.. 

Intemafi  Mineral  4  Chemical  Corp 

Clan(44obile  Countnes  Gas  Oisthct 

Transwestem  Pipeline  Co „ 

Eastern  Shore  Natural  Gas  Co „ 

Philadelphia  Eiectnc  Co  

Industnai  Natural  Gas  Co 

City  o'  Lawrencoville.  GA 

B   F   Goodrich         

Public  Service  Eiectnc  &  Gas  Co 

Kelly  Food  Products,  loc 

Northwest  Pipeline  Corp 


Natural  Gas  Pipeime  Co  of  Americ* .. 

City  ol  Salem   IL      

Texas  Eastern  Transmission  Corp 

Jersey  Central  Power  &  UgM  Co _. 

Ohio  State  university         _.. 

Monsanto  Co        

Owens-lllinois.  Inc 

Ohio  State  Omversily 

Owens-lllinois.  Inc 

As.hland  Oil.  Inc   

Jersey  Central  Powar  A  LigM  Co 

SCM  Corp 

Monsamo  Co _... 

SCM  Corp  . 


Fionda  Gas  Transmission  Co 

Dow  'nirastale  Gas  Co    

Louisiana  mttastate  Gas  Corp „. 

Columoia  Gas  Transmission  Corp., 

El  Paso  Natural  Gas  Co _ 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

Ohio  Stale  University     

United  Gas  Pipe  Line  Co  

Texas  Eastern  Transmission  Corp„ 

PfwaOelchia  Gas  Aortis 

Gartjoriaire  Co      , 

Penanak  Laundry.  Inc .. 

Allied  Paper,  tnc „ 

James  Fiver   Inc „ 

General  Motors  Cafp..„„„.„.„ 

Eniex.  IrK  ' 


Date  filed 


01-11-85 
01-11-«5 
01-11-«S 
01-11-85 
01-11-85 
01-11-85 
01-14-85 
01-14-85 
01-14-85 
01-14-85 
01-14-85 
01-14-85 
01-15-85 
01-15-85 
01-14-85 
01-15-85 
01-15-85 
01-18-85 
01-16-85 
01-17-85 
01-17-85 
01-17-65 
01-15-85 
01-17-85 
01-17-85 
01-17-85 
01-17-85 
01-17-85 
01-17-85 
01-17-85 
01-17-85 
01-17-85 
01-17-65 
01-17-85 
01-18-85 
01-18-85 
01-18-85 
01-17-85 
01-22-85 
01-22-85 
01-22-85 
01-22-«5 
01-22-85 
01-22-85 
01-22-85 
01-22-85 
01-22-«5 
01-23-85 
01-23-85 
01-23-85 
01-23-85 
01-24-85 
01-16-85 
01-24-85 
01-24-85 
01-24-85 
01-24-85 
01-24-85 
01-25-85 
01-25-85 
01-28-85 
01-28-65 
01-28-85 
01-28-85 
01-25-85 
01-25-85 
01-30-85 
01-25-85 
01-25-85 
01-25-85 
01-25-85 
01-25-85 
01-25-85 
01-25-85 
01-25-65 
01-26-65 
01-2&-65 
01-29-85 
01-29-85 
01-29-85 
01-29-85 
01-29-85 
01-29-85 
01-29-85 
01-3<V-85 
01-30-85 
01-30-85 
01-31-85 
01-31-85 
01-31-85 
01-31-85 
01-31-85 


Subpart 


B 

F(157) 
R157) 
G 
B 
G 
B 

F(157) 
B.  G 
G 

F(157) 
B 
B 
B 
B 
G 

R157) 
B 
G 
B 
8 
B 
B 
B 
B 
B 
B 

F(157) 
F(157) 
F(157) 
F(1S7) 
F(157) 
I  F(157) 
G(HS) 
B 
C 
B 
C 

F(157) 
G 
B 
G 
D 
C 
C 
G 
B 
G 

F(157) 
F(157) 
F(157) 
G(HS) 
0 
Q 

G(HS) 
C 
B 

F(157) 
G(HS) 
F(157) 
G 

G(HT) 
B 
C 

F(157) 
F(157) 
F(157) 
F(157) 
F(157) 
F(157) 
F9157) 
F(157) 
F(157) 
F(157) 
F(157) 
G(HS) 
B 
B 
G 
C 
0 
C 

F(157) 
G 
C 
B 

F(157) 
F(157) 
F(157) 
F(157) 
F(157) 
B 


Expiration 
date' 


■•— """ 



06-16-85 

60.00 

• 

08-17-85 


Transpor- 
tation 
rate  ((/ 
MMBtu) 


10.20 
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Occtiet  No.> 


ST85-509 
ST85-511 
ST85-5t3 
ST85-5K 
ST85-515 
ST85-516 
ST85-S17 
ST84-1305 


11555 


Tr8'>soO'*««  ««**«» 


Supenof  Ottsnofs  Pipewie  Co 

SNG  •nusstale  Pip«4ine  inc 

GiJ<  So-jtri  Pipeline  (>)       ~Z.... 

United  Gas  Pipe  Lin«  Cc  

Unrted  'ias.  Pipe  Line  Co _ 

Xarsat  Powet  and  Ll5^•  Co    ._ 

Narj-«i  Gas  oipekn*  Co  o'  Amenc* ... 
Tre  •sro-'iir^fital  Gas  Pit«  ,_.ne  Coip 


Reapwm 


LGS  tnftMaM.  Inc „ 

Galiirv  Enerjies   '^  „ 

Ftonda  Gat  '''tn&mssto^  Co.. 
Arnencap     y^ap>-'3  -jO       

No 


\s:utit  oaa  Co  . 
•  e-r  Natj'g;  Gas  Co  . 


T^t^n^ssee  Gas  Pipaime  Co 

Elizaoetntowr  Gas  'u.'    


rhe  .nees-aie  r-iwimc  nas  so.jq"i  ■  ^-.i-,  .,,  appfoal  ot  its  Iransponation  rate 
a«KT.ed  fa,  aTrt  aqortatue  rt  Ihe  Comtncsswr.  ««^  noi  t»*e  a^.^-^  fv  ttw  ^^^^t" 


Date  n,cK; 


TfaiTspor- 
Expiraion  '      tation 
(MM  >      I    rate  «/ 
MMBtu) 


01-31-85 

B 

01-31 -«6 

C 

01-30-86 

G(HS) 

01-3&-85 

F(157) 

01-30-85 

G 

01-31-85 

G<H-n 

01-31-86 

G 

05-18- 8< 

B 

06-30-86 


15.00 


■y—'Mi,%:cr  s  n<Mutations 
ic  5  id  ■iiAitii  o:  the  Comrrossior!  Re»jiatiofs  I'S  CFR  ?64  i23(bK2))   Sue*  rales  are 


|FR  Doc.  B^-m*i  Filed  a-21-«5:  8:45  am| 
WLUNG  coor  e7i7-oi-»i 


[Project  No.  8£b3-001| 

Surrender  of  Pi^limlnary  Permit;  Pine 
Crest  Hydro  Limfted 

March  19.  1985. 

Take  voUce  th^I  Rine  Crest  Hyru 
Limited,  Permittee  for  the  proposed  Pine 
Crest  Hydroelectric  Project  No.  8.S.'"j3. 
has  requested  that  its  preliniinHry  ptrmit 
be  terminated.  The  preliminary  permit 
was  issued  on  February  6,  198.5  and 
would  have  expired  on  July  31,  1986.  The 
project  would  have  been  located  on 
Beaver  Creek  in  Menedocino  County, 
California.  The  Permitte  s»ates  that  a 
perliminfry  permit  study  found  that  the 
projecf  would  not  be  economically 
fensible  to  develop  at  this  time. 

The  Permittee  filed  the  reques*  on 
February  12,  1985,  and  the  preliminary 
permit  for  Project  No.  8553  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holidav  as 
described  in  18  CF'R  385. 2007 ,"in  which 
case  the  pomiit  shall  remain  in  effect 
through  the  first  business  dai,  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  P.irt  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  ej-fJ9I0  Filed  3-21-85:  8:45  am| 

e'.LUMG  COO£  S717-Ot-l« 


I  Docket  Mo  TAe5-3-17-000  8nd  TA35-3- 

17-001! 

Proposed  Changes  In  FERC  Gas  Tariff; 
Texas  Eastern  Transmission  Corp. 

March  19. 1985. 

Take  notice  that  Texas  Eastern 
Tiansmission  Corporation  (Texas 
Eastern)  on  March  14. 1985  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  six  copies 
each  of  the  following  tariff  sheets: 


Second  Revised  Seventy-second 

Revised  Sheet  No.  14  (3  pages) 
Seventy-second  Revised  Sheet  No.  i4A 
Seventy-second  Revised  Sheet  No.  14B 
Seventy-second  Revised  Sheet  No  14C 
Seventy-second  Revised  Sheet  Nn.  UD 

The  above  tariff  sheets  are  being 
issued  to  reflect  in  Texas  Eastern's  rates 
the  impact  of  Texas  Eastern's  exercise 
of  "market  out"  provisions  in  certain  of 
it9  pas  purchase  confrarts  to  S3.00  per 
MMBt  J  plus  taxes  effective  March  1, 
1985  The  (  alculation  of  the  projected 
unit  cost  of  gas  .from  Texas  Eastern's 
February  1. 1985  PG.^  filing  has  been 
revised  to  reflect  the  prices  resulting 
from  the  excercise  of  the  mark?!  out 
provisions  for  those  certain  gas 
purchase  contracts.  The  resulting 
reduced  projected  unit  cost  of  Has  has 
been  compared  to  the  Docket  No  RP84- 
108  base  average  gas  cost  from  Texas 
Eastern  8  motion  filing  of  February  7, 
1985.  These  reduced  rates  are  reflected 
on  the  above  tariff  sheets.  The  rate 
reduction  equates  to  5.65  cents  per  dth 
In  the  commodity  component  of  Texas 
Eastern's  rates. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  March  1,  1985, 
coincident  with  the  effectiveness  of 
Texas  Eastern's  exercise  of  market  out 
provisions. 

Texas  Eastern  has  requested  waiver 
of  its  tariff  and  any  of  the  Commission's 
regulations  that  the  Commission  may 
deem  necessary  to  accept  the  above 
tariff  sheets  to  be  effective  on  March  1. 
1985,  in  light  of  the  rate  reduction 
involved. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to- 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  March  27,  1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  ser\e  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wi.shing  to  become  a  party 

must  file  a  monun  to  intervene  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  avuiiabic  for  public 

inspection. 

Kenneth  F  Plumb. 

Secret  or. 

(FR  Doc.  85-^911  Filed  3-21-85  8:45  am) 

BILLING  CODE  6717-01-M 


!  Docket  Ko.  TAe5-2-2»-003 1 

Proposed  Changes  in  FERC  Gas  Tariff; 
Transcontinental  Gas  Pipe  Line  Corp. 

March  19, 1985. 

Take  notice  that  Transcontinentai  Gas 
Pipe  Line  Corporation  (Transco)  on 

March  14,  1985.  tendered  for  filing 
Second  Substitute  Thirty-Third  Revisod 
Sheet  No.  12  and  Second  Substitute 
Thirtv-Fnurth  Revised  Sheet  .No.  12  to  its 
FERC  Gas  Tann  Second  Revised 
Volume  No.  1.  The  proposed  effective 
dates  cf  these  sheets  are  Febniary  13. 
1985  and  March  1.  1985,  respectively. 
The  revised  tantT  sheets  reflect  a 
revision  to  the  storage   "tracking"  rate 
increase  filed  on  Februar\'  26.  1985  in 
accordance  with  section  26  of  Transro's 
General  Terms  and  Conditions.  Section 
26  provides  for.  among  other  things, 
changes  in  rates  for  storage  8er\'ice 
rendered  under  Transco's  Rate  Schedule 
S-2  to  reflect  changes  in  charges  by 
Texas  Eastern's  Rate  Schedule  X-28. 

As  a  result  of  Texas  Eastern's  filing  of 
February  28,  1985  in  Docket  No  RP84- 
108.  proposed  effective  February  13, 
1985  Transco  will  increase  its  demand 
charge  and  demand  charge  adjustment 
in  Rate  Schedule  S-2  in  order  to  flow 
through  to  Transco's  customers  an 
increase  of  approximately  $72,000  in 
Texas  Eastern's  X-28  demand  charge 
from  the  amount  included  in  Transco's 
filing  of  February  26,  1985. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 
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-Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  andd  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  27. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  05-6912  Filed  a-21-85;  8:45  dm) 
BIUJNG  COOe  6717-01-M 


The  report  is  a  two-volume  set  with 
Volume  one  providing  a  report  summary 
of  the  detailed  information  presented  in 
Volume  Two.  The  report  is  available  to 
all  interested  parties  upon  request. 

Interested  parties  may  contact  Mr. 
Thomas  Carter,  Assistant  Area  Manager 
for  Power  Marketing,  at  the  address 
shown  below. 

ADDRESS:  Inquiries  shall  be  directed  to: 
Mr.  Thomas  V.  Carter,  Assistant  Area 
Manager  for  Power  Marketing.  Boulder 
City  Area  Office,  Western  Area  Power 
Administration,  P.O.  Box  200.  Boulder 
City,  NV  89005,  (702)  293-8855. 

Issued  in  Golden,  Colorado.  March  11, 1985. 
William  H.  Clcgett, 

Acting  Administrator 

[FR  Doc.  85-6662  Filed  3-21-85;  8:45  am] 

BIUJNG  CODC  645O-01-U      , 


ENVIRONMENTAL  PROTECTION 
AGENCY 


Western  Area  Power  Administration  [OPTS-59184B;  FRL-2»oi-3] 

Availability  of  Report;  Completing  the 
Intertie 

AGENCY:  Western  Area  Power 
Administration.  DOE. 
action:  Notice  of  Availability  of  Report 
Completing  the  Intertie. 

summary:  In  the  1983  Energy  and  Water 
Appropriations  Bill  (H.R.  7145)  the 
House  Committee  on  Appropriations 
(Report  Number  97-850  dated  September 
21. 1982),  directed  that  the  Western  Area 
Power  Administration  (Western) 
"should  expedite  work  on  the  previously 
approved  high  voltage  direct-current 
transmission  line  between  Celilo 
Substation  at  the  Dalles  Dam  and  Mead 
Substation  at  Hoover  Dam."  In  response 
to  this  direction.  Western's  Boulder  City 
Area  Office  undertook  a  study  of  the 
technical  and  financial  merits  of 
constructing  the  remaining  high  voltage 
transmission  system  of  the  Pacific 
Northwest-Pacific  Southwest  Intertie 
(Intertie)  as  authorized  by  Congress 
under  Pub.  L  88-552  (78  Stat.  756)  dated 
August  31,  1964. 

The  report,  entitled  'Completing  the 
Intertie,"  was  prepared  by  Salt  River 
Project  Agricultural  Improvement  and 
Power  District  under  the  direction  of 
Western.  The  report  addresses  the 
issues  involved  in  determining  the 
merits  of  finishing  construction  of  the 
Intertie,  recommends  modifications  to 
the  original  plans  necessary  to 
accommodate  long-range  forecasts  of 
resources  and  loads,  encourages 
participation  by  others,  and  outlines  a 
three-phase  implementation  program. 


Certain  Chemicals;  Approval  of  Test 
Marketing  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA).  i 

action:  Notice.         I 

summary:  This  notice  announces  EPA's 
approval  of  two  applications  for  test 
marketing  exemptions  (TMEs)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-85-22  and 
TME-85-23.  The  test  marketing 
conditions  are  described  below. 
effective  date:  March  15,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Dickson,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611C,  401  M  St.  SW.. 
Washington.  DC.  20460,  (202-382-3380). 

supplementary  information:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permits  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 


marketing  activities  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-85-22  and 
TME-85-23.  EPA  has  determined  that 
test  marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications,  and  for  the  time  period  and 
restrictions  (if  any)  sepcified  below,  will 
not  present  any  unreasonable  risk  of 
injury  to  health  or  the  environment. 
Production  volumes,  use,  and  the 
number  of  customers  must  not  exceed 
that  specified  in  the  applications.  All 
other  conditions  and  restrictions 
described  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply.  A  bill  of  lading  accompanying 
each  shipment  must  state  that  use  of  the 
substance  is  restricted  to  that  approved 
in  the  TME.  In  addition,  the  Company 
shall  maintain  the  following  records 
until  five  years  after  the  dates  they  are 
created  and  shall  make  them  available 
for  inspection  or  copying  in  accordance 
with  section  11  of  TSCA. 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substances  produced  and  must  make 
these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment,  and  must  make  these 
records  available  to  EPA  upon  request. 

3.  The  applicant  must  maintain  a  copy 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

T85-22 

Date  of  Receipt:  February  12.  1985. 

Notice  of  Receipt:  February  22, 1985 
(50  FR  7383). 

Applicant:  Confidential. 

Chemical:  (G)  Brominated 
Unsaturated  Polyester  Resin. 

Use:  (G)  Building  Materials. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Worker  Exposure:  Confidential. 

Test  Marketing  Period:  Six  months. 

Commencing  on:  March  15. 1985. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

T85-23 

Date  of  Receipt:  February  12. 1985. 

Notice  of  Receipt:  February  22, 1985 
(50  FR  7383). 

Applicant:  Confidential. 

Chemical:  (G)  Unsaturated  Polyester 
Resin. 
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Use:  (G)  Intermediate  Polymer. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Worker  Exposure:  Confidential. 

Test  Marketing  Period:  Six  months. 

Commencing  on:  March  15,  1985. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  nev;  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated  Sli'-ch  15.  1985 
Don  R.  Clay, 

Director,  Office  of  Toxic  Substances. 
|FR  Doc.  8,V-6781  Filed  3-21-85:  8:45  am) 
BILLING  CODE  6SeO-50-M 


[OPTS-59184A;  FRL-2801-4) 

Certain  Chemical;  Approval  of  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  a  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-e5-21.  The 
test  marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  March  15.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Chailotte  White.  Premanufacture  .Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611B.  401  M  St.  SW., 
Washington,  DC.  20460.  (202)  475-8992. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  ISCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PM.N)  requirements  and 
permit  them  to  manufacture  or  im.port 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 


marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-85-21. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  m  the  TME  application,  and  for 
the  time  period  and  restrictions  (if  any) 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  The  production 
volume,  use  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  application. 

The  following  additional  restrictions 
apply  to  TME-85-21.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  use  of  the  substance  is  restricted  to 
that  approved  in  the  TME.  In  addition. 
the  Company  shall  maintain  the 
following  records  until  five  years  after 
the  dates  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced  and  must  make 
these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  m.amtain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment,  and  must  make  these 
records  available  to  EPA  upon  request, 

3.  The  applicant  must  maintain  copies 
of  the  biil  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

TME  85-21 

Date  of  Receipt:  February  8, 1935. 

Notice  of  Receipt:  February  22, 1984 
(50  FR  7383). 

Applicant:  Confidential. 

Chemical:  (G)  Modified  polyether. 

Use:  (G)  Binder  constituent  for  an 
industrial  coating  having  an  open,  non- 
dispersive  use. 

Production  Volume:  8,000  kilograms. 

Number  of  Customers:  Four. 

Worker  Exposure:  Confidential. 

Test  Marketing  Period:  Six  mdnths 

Commencing  on:  March  15.  1985. 

Rjsk  Assessment:  EPA  identified  no 
significant  heahh  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 


test  marketing  activities  will  not  present 
any  unreasonable  nsk  of  injur>-  to  health 
or  the  environment. 

Dated:  March  15,  1985. 
Don  R.  Clay. 

Director  Of*:ce  of  Toxic  Substances 
[FR  Doc.  85-6780  Filed  3-21-85:  8  45  am) 
Biu-iNo  cooc  esao-so-M 


IOPTS-51563;  FRL-2802-3) 

Certain  Chemicals;  Premanufacture 
Notice* 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  .manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PM.N) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
Pile  published  in  the  Federal  Register  of 
May  13,  1983  (48  FR  21722).  This  notice 
announces  receipt  of  fifteen  PMNs  and 
provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 

P  85-647— June  4,  1985. 

P  85-648,  85-649,  85-650  and  85-651— 
June  5,  1985. 

P  85-652  and  85-653— ]une  8.  1985. 

P  85-654,  85-655,  85-656,  85-657.  85- 
658  and  85-659— June  9,  1985. 

P  85-660  and  85-661— June  10.  1985. 

Written  comments  by: 

P  85-647— May  5,  1985 

P  85-648.  85-649.  85-650  and  85-651— 
May  6.  1985. 

P  85-652  and  85-653— May  9,  1985. 

P  85-654.  85-655.  8S-656,  85-657,  85- 
658  and  85-659— May  10.  1985. 

P  85-660  and  85-661— May  11,  1985. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
■■[OPTS-51563]  ■  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Chemical 
Information  Branch.  Information 
Management  Division.  Office  of  Toxic 
Substances,  Environmental  F^rotection 
Agency.  Rm,  E-201.  401  M  Street  SW.. 
Washington,  DC  20460  (202-382-3532) 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-611,  401  M  Street  SW.,  Washington. 
DC  20460  (202-382-3725). 
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SUPPLEMENTARY  INFORMATION: 

A  nonsubstantive  change  in  the 
prefixes  is  being  initiated  for 
information  published  under  sections 
5(d;(2)and  5(h)(5)  of  the  Tnxic 
Siibstances  Control  Act  (TSCA).  The 
noticps  will  contain  essentially  the  sane 
information  but  the  prefixes  to  the 
specific  number  assignment  Will  appear 
in  an  abbreviated  form.  Prefixes  under 
fhs  modified  format  will  use  the  letters 
■  P"  (PMM,  T"  (TMEA)  and  'V- 
(POLYMER  EXEMPTION).  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMN's  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Ro(.im  E-107  at  the  above 
address. 

P  85-647 

Manufacturer  Confidential. 

C'lf^rvial.  (G)  Tnsubstituted 
naphthalenecarboxamide. 

I'^p  Productmn.  (G)  Contained  in  use 
in  an  article.  Prod,  range:  HfO-l.iXX)  kg/ 

y 

J'o.KiL:;}  D(j!u.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  16 
worivers.  up  to  3.0  hrs/da.  up  to  4  da/yr. 

Environmental  Release/ Disposal.  0  to 
9  kg/batch  released  to  water.  Disposal 
liv  navigable  v\ate;way  with  less  than 
org  kg/bdtch  bv  biological  treatment 
system  and  less  than  2  kg/batch 
incinerated. 

P8S-648 

Manufacturer.  Pennwalt  Corporation. 

Chemical.  (G)  Isopropylidene-bis-[l.l- 
dimethylproply)  derivative. 

Use/Product, on.  (G)  Polymerization 
initiator,  curing  agent,  polymer  modifier. 
Prod,  range:  Confidential. 

Toxicity  Data  A.T.es  Test:  Non- 
.^iiircigcnic. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
relodhp.  Disposal  by  plant  wastewater 
t-eatrnent  facility. 

P  85-649 

Manufacturer.  Confidential. 

Chemical.  (G)  Sulfurized  alky!  phenol. 

i'se. 'Production.  (G)  Lubricant 
tuiditive.  Prod  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P85-650 

In. porter.  Fairmount  Chemical 
C.":npany.  Inc. 


Chemical.  (G)  Mixed  amine/alkane 
spiropolycarboxylate  octaesters. 

i'se  Import.  (G)  Product  to  be  used  as 
light  stabilizer  for  plastics.  Import  range: 
Cr>nfidential. 

Toxicity  Data.  Acute  oral:  1,900  mg/ 
kg:  Ames  Test:  Nonmutagenic. 

EKposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 85-651 

Importer.  Fairmount  Chemic&l 
Company,  Inc. 

Chemical.  (G)  Mixed  amine/alkane 
spiropolycarboxylate  octaesters. 

Use/Import.  (G)  Product  to  be  used  as 
light  stabilizer  for  plastics.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  1.500  mg,/ 
kg:  Ames  Test:  Nonmutagenic. 

Exposure.  Confidential, 

Environmental  Rekase/Disposal.  No 
data  submitted. 

P 85-652  I 

Manufacturer.  Owens-Corning 
Fiberglas  Corporation. 

Chemical.  (G)  Reacted  epoxy  resin. 

i  >p  Production.  (G)  Size  ingredient. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  a  total  of  2-10  workers,  up  to  24 
hrs/da,  up  to  350  da/yr. 

Environmental  Release/Disposal. 
Release  to  air  and  water.  Disposal  by 
POTW,  incineration  and  on-site 
treatment  plant. 

P  85-653  j 

Manufacturer.  Confidential. 

Chemical.  (G)  Organomagnesiuni 
compound. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  24  workers  based  on  3  shifts  of 
operators  and  6  laboratory  workers 
involved  in  analyses. 

Environmental  Release/Disposal.  0.5 
kg/batch  incinerated  with  disposal  in  a 
landFiU.  . 

F85-654  I 

Manufacturer.  Confidential. 

Chemical.  (G)  Halogenated  organo- 
meta!  complex. 

Use/Production.  (S)  catalyst.  Prod. 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  total  of  7  workers, 
up  to  24  hrs/da,  up  to  20  da/yr. 

Environmental  Release/Disposal.  No 


P  85-655 

Manufacturer.  Confidential. 

Chemical.  (G)  Quaternary  ammonium 
humate. 

Use/Production.  (S)  Fluid  loss  control 
agent  in  oil-based  muds  used  in  drilling 
for  oil  and  gas.  Prod,  range: 
Confidential. 

Toxicity  Data.  Confidential. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  1  worker. 

Environmental  Release./ Disposal.  No 
release  to  air,  water  and  land. 

P  85-656 

Importer.  EM  Industries. 

Chemical.  (G)  Cyanobiphenyl,  alkyl 
cyclohexane  carboxylic  acid 

Use/Import.  (G)  Functional  chemical 
to  manufacture  electro-optical  devices 
(contained  use).  Import  range:  5-210  kg/ 
yr. 

Toxicity  Data.  Acute  oral:  >5.0g/kg: 
Ames  Test:  Not  mutagenic. 

Exposure.  Processing:  Dermal,  a  total 
of  20-50  workers,  up  to  8  hrs/da.  up  to 
240  da/yr. 

Environmental  Release/Disposal.  No 
release. 

P 85-657 

Importer.  EM  Industries. 

Chemical.  (G)  Cyano-alkylterphenyl. 

Use/Import.  (C)  Functional  chemical 
to  manufacture  electro-optical  devices 
(contained  use).  Import  range:  5-140  kg/ 

yr- 

Toxicity  Data.  Acute  oral:  >5  0g/kg; 
Ames  Test:  Not  mutagenic. 

Exposure.  Processing:  Dermal,  a  total 
of  20-50  workers,  up  to  8  hrs/da,  up  to 
240  da/yr. 

Environmental  Release/Disposal.  No 
release 

P85-658 

Importer.  EM  Industries. 

Chemical.  (G)  Cyanobiphenyl, 
alkylbenzoic  acid. 

Use/Import.  (G)  Functional  rhemical 
to  manufacture  electro-optical  devices 
(contained  use).  Import  range:  5-140  kg/ 
yr. 

Toxicity  Data.  Acute  oral:  >5.0g/kg: 
Ames  Test:  .Not  mutagenic. 

Exposure.  Processing:  Dermal,  a  total 
of  20-50  workers,  up  to  8  hrs/da,  up  to 
240  da/yr. 

Environmental  Release/Disposal.  No 
release. 


P  85-659 


A. 


Importer.  EM  Industries, 

Chemical.  (G)  Cyano  napthyl,  alkyl 
cyclohexane  carboxylic  acid, 

Use/Import.  (G)  Functional  chemical 
to  manufacture  electro-optical  devices 
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(contained  use).  Import  range:  5-210  \<g/ 
yr. 

Toxicity  Data.  Acute  oral;  >5.0g/kg; 
Ames  Test:  Not  mutagenic. 

Exposure.  Processing:  Dermal,  a  total 
of  20-50  workers,  up  to  8  hrs/da,  up  to 
240  da/yr. 

Environmental Rclecse/Disposal.  No 
release. 

P85-660 

Importer  Confidential. 

Chemical.  (G)  Fatty  acids,  esters  with 
alkanolamine,  alkoxylated. 

Use/Import.  (C)  Dissolving  pulp 
additive.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0  g/kg: 
Irritation:  Skm — Slight  to  well-defined, 
Fye — Temporary  irritant;  Ames  test:  Not 
mutagnenic;  Skin  sensitization:  No 
evidence. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  85-661 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (G)  Alkylthiophenol. 

Use/Production.  (G)  Chemical 
intermedia tes/antioxidant/uv  stabilizer. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  1.705  mg/ 
kg;  Acute  dermal:  > 2.000  mg/kg; 
Irritation:  Skin — Mild.  Eye — Severe; 
Ames  Test:  Non-genotoxic;  Culture/ 
DNA  repair  test:  Non  genotoxic. 

Exposure.  Manufacture:  dermal. 

Environmental  Release, /Disposal. 
Confidential. 

Dated:  .March  18,  1985. 
Linda  A.  Travers, 

.Acting  Director,  Information  Management 
Division. 

[FR  Doc.  85-6774  Filed  3-21-65;  8:45  am) 

BILLING  CODE  6S60-S0-M 


IOPTS-59:08;  FRL-2802-21 

Certain  Cp.emicais;  Premanufacture 
Notice 

agency:  Environmental  Protection 
Agency  (KFA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PM.N) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  area 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13.  1983  (48  FR  217^2),  in  the 
Federal  Register  of  November  11,  1984, 


(49  FR  46066)  (40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PM.N 
requirem.ants  for  certain  types  of 
poKmers  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
five  such  PMNs  and  provides  a 
sunimarj'  of  each. 
DATES:  Close  of  RpMew  Period: 

Y  85-29— March  28.  1985. 

Y  85-30— March  30.  1985. 

Y  85-31.  8.5-32  and  85-33— April  1, 
1985 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnelt.  Chemical 
Control  Division  (TS-794).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-611,  401  M 
Street  SW'.,  Washington.  DC  20460  (202- 
382-3725). 

SUPPLEMENTARY  INFORMATION:  A 
nonsubstantive  change  in  the  prefixes  is 
being  initiated  for  information  published 
under  sections  5(d)(2)  and  5(h)(6)  of 
TSC.^.  The  notices  will  contain 
essentially  the  same  information  but  the 
prefixes  to  the  specific  number 
assignm.ent  will  appear  in  an 
abbreviated  form.  Prefixes  under  the 
modified  format  will  use  the  letters  "Y" 
(POLYMER  EXEMPTION).  "P"  (PMN) 
and  "T"  (TMEA).  The  following  notice 
contains  information  extracted  from  the 
non-confidential  version  of  the 
submission  by  the  manufacturer  on  the 
exemption  received  by  EPA.  The 
complete  nonconfidential  docum.ent  is 
available  in  the  Public  Reading  Room  E- 
107  at  the  above  address  between  8:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Y8S-23 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  rosin  ester. 

Use/Production.  (S)  Industrial  heat  set 
web  offset  printing  inks.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufar-ture:  Dermal  and 
inhalation,  4  workers. 

En  vironmen  tal  Release /Disposal. 
Less  than  0.2  kg/batch  released  to  water 
with  less  than  8  kg/batch  to  land. 
Disposal  by  publicly  owned  treatment 
works  (POTW)  and  sanitary  landfill. 

^  85-30 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymer. 

Use/Production.  (G)  Dispersant.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 


Y  85-31 

Importer  The  Goodyear  Tire  and 
Rubber  Company. 

Chemical.  (G)  Styrene  acrvlate  t-thiol 
polymer. 

Use  Import  (S)  Industrial  and 
commercial  polymeric  plasticizer  for  use 
in  paints.  Import  range;  20. 000- 100.000 
1^8/yr. 

Toxicity  Data.  Acute  oral:  >6,700  mg/ 
kg:  Irritation;  Skin — Irritant;  Ames  Test: 
Non-mutagenic. 

Exposure.  .No  data  submitted. 

Environmental  Release  Disposal.  .No 
data  submitted. 

Y  85-32 

Manufacturer.  Amoco  Chemicals 
Corporation. 

Chemical.  (G)  Terpolyamide 
(polymer). 

Use./Production.  (G)  Polymer  sold  for 
manufacture  into  injection  molded  parts 
and/or  extruded  film  and  fiber.  Prod 
range;  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release  Disposal.  No 
data  submitted. 

Y  85-33 

Manufacturer.  Amoco  Chemicals 
Corporation. 

Chemical.  (G)  Copolyamide  (polymer). 

L'se  Production.  (G)  Polymer  sold  for 
manufacture  into  injection  molded  parts 
and/or  extruded  film  and  fiber  Prod, 
range;  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  .No  data  submitted. 

Environmental  Release/ Disposal.  No 
data  submitted. 

Dated:  March  18  1985 
Linda  A.  Travers, 

Acting  Director,  Information  Management  , 
Division. 

[FR  Doc.  85-6775  Filed  3-21-85.  8  45  am) 
BILLING  CODE  eseo-M-M 


IOPTS-5S187;  FRL-2802-1] 

Certain  Chemicals;  Test  Marketing 
Exemption  Applications 

agency:  Environmental  Protection 
.Agency  (EPAj. 
action:  Notice 

SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requiremients  of  section  5  (a)  or  [b]  of  ilie 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
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exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
m  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13.  1983  (48  FR 
21722).  This  notice,  issued  under  section 
5{h)(6J  of  TSCA,  announces  receipt  of 
two  applications  for  an  exemption, 
pro\  ides  a  summary,  and  requestrs 
comments  on  the  appropriateness  of 
granting  each  of  the  exemptions. 
DATE:  Written  comm.Fnts  bv:  April  8, 
1985. 

ADDRESS:  Written  comments,  identified 

by  the  document  control  number 
■•lOFTS-SgiBZf  and  the  specific  TME 
nuniber  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch.  Information 
Management  Division,  Office  of  Toxic 
Substances.  En\  ironmenLil  Protection 
Agency,  Room.  E^201,  401  M  Street 
SW.,  VVashington.  DC  20460  (202-382- 
3532  J. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett. 
Pre  manufacture  Notice  Manrit-emfnt 
Branch,  Chemical  Control  Division  (TS- 
"941  Office  of  Toxic  Substances. 
F^nvironmental  Protection  Agency. 
Room.  E-611,  401  M  Street  SW., 
Washington,  DC.  20460  (202-382-3725). 
SUPPLEMENTARY  INFORMATION:  A 
n.'insubstantive  change  in  the  prefixes  is 
beini?  initiated  for  information  published 
under  sections  5(d)|2i  and  5(h)(3)  of  the 
Tnxic  Substances  Control  Ac;  (TSCA). 
I  he  notices  will  contain  essentially  the 
same  information  but  the  prefixes  to  the 
specific  number  assignment  will  appear 
in  an  abbreviated  form.  Prefixes  und.  r 
the  modified  form.at  will  use  the  letters 
T-  (TMEA).  •?■■  (PMM  and  "Y- 
(POLYMER  EXEMITION).  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA.  The  complete  non-confidenti.Hl 
document  is  available  in  the  Public 
Reading  Room.  E-107  at  the  above 
address. 

T  85-29 

Cio^e  of  Review  Period.  April  21,  1985. 

Manufacturer.  Confidential. 

Cheniical  (G)  Sodium  salt  of  a  lower 
alkylol  sulfonic  acid. 

Use/ Production.  (C)  Metal  finishing. 
Prod,  range:  <  1,000  kg/yr. 

Tu\icity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

T  85-30 

Close  of  Review  Period.  April  25.  1985. 
Manufacturer.  Confidential. 


Chemical.  (G)  Halogenated  organo- 
metal  complex. 

Use/Production  (S)  Catalyst.  Prod. 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  Dermal,  a  total  of  7  workers, 
up  to  24  hrs/da,  up  to  20  da/yr. 

Environmental  Release/Disposal.  No 
release. 

Dated:  March  18, 1983k 
Linda  A.  Traven, 

Acti.ng  Director.  Informi  tion  Management 

Division. 

(FR  Doc.  B5-6776  Filed  3  -21-85;  8:45  am| 
BILLINO  CODE  SSCO-SO-M 


lER-FRL-2802-51 

Environmental  Impact  Statements; 
Availability 

RESPONSIBLE  AGENCY:  Office  of 
Federal  Activities,  General  Information, 
(202)  382-5073  or  (202)  382-5075. 
Availability  of  Environmental  Impact 
Statements  filed  March  11,  1985  through 
March  15,  1985  Pursuant  to  40  CYB. 
1506.9. 

EIS  No.  850095,  Final,  FHW,  OR,  Salmon 
River  Highway  Widening,  East 
McMinnville  Interchange  to  Airport 
Road,  Yamhill  County.  Due:  April  22, 
1985,  Contact:  Dale  Wilken,  (503)  399- 
5749. 

:-.IS  No.  850096,  Final.  OSM,  IN. 
Tennessee  Federal  Program,  Surface 
Coal  Mining  Operations, 
Comprehensive  Impacts,  Permits,  Due: 
April  22.  1985,  Contact:  Mark  Boster, 
(202)  343-5854. 

EIS  No.  850097,  DSuppl,  COE.  AL,  Upper 
Mobile  Harbor  Dredged  Material 
Disposal,  Maintenance  Dredging,  Long 
Range  Disposal  Plan,  Due:  May  6, 
1985,  Contact:  Lawrence  Green,  (205) 
690-2511. 

EiS  No.  850098,  Final.  FHW,  KS. 
Southern  Arterial  Construction,  Fort 
Riley  Blvd/KS-18  to  Tuttle  Creek 
Bivd/L'S  24,  Riley  County,  Due:  April 
22,  1985,  Contact:  Martin  Convisser. 
(202)  42C-1357. 

EIS  No.  850099,  Darft,  MMS,  AK.  1986 
•Norton  Basin,  Outer  Continental  Shelf 
(OCS)  Oil  and  Gas  Sale  No.  100,  Lease 
Offering,  Bering  Sea,  Due:  May  6,  1985, 
Contact:  Richard  Miller,  (202)  343- 
6264. 

EIS  No.  850100,  Final.  FHW,  CA,  1-5 
Improvement,  Lakehead 
Undercrossing  to  Shotgun  Creek, 
Shasta  County,  Due:  April  22, 1985, 
Contact:  David  Evres.  (916)  440-3541. 

EIS  No.  850101.  Draft.  MMS,  CA,  Point 
Pedernales  Field  Offshore  Oil  and  Gas 
Outer  Continental  Shelf  Development 
Projects,  Approval,  Central  Santa 


Maria  Basin,  Santa  Barbara  County. 
Due:  May  6, 1985,  Contact:  Donna 
Brewer,  (213)  688-4480. 

EIS  No.  850102.  DSuppl,  COE,  FL, 
Canaveral  Harbor  West  Basin  and 
Approach  Channel  Navigation 
Improvement,  Fish  and  Wildlife 
Mitigation  Plans,  Brevard  County 
Due:  May  6,  1985,  Contact:  Dr. 
Jonathan  Moulding,  (904)  791-2286. 

EIS  No.  850103.  Final,  NPS.  AK,  Denali 
National  Park  and  Preserve, 
Kantishna  Hills  and  Dunkle  Areas. 
Mineral  Leasing  Program,  Due:  April 
22, 1985.  Contact:  Linda  Nebel,  (907) 
271-4196. 

EIS  No.  850104,  Final,  USCG,  REG,  46 
U.S.C.  3705(C)  and  3706(D) 
Regulations,  Pollution  Prevention, 
Amendment  to  the  Pert  and  Tanker 
Safety  Act  of  1978,  Due:  April  22,  1985, 
Contact:  Jeffrey  G.  Lantaz.  (202)  426- 
4431. 

Amended  Notices 

EIS  No.  850067,  DSuppl,  COE.  AL,  GA. 
Alabama-Coosa  Rivers  Navigation 
Channel,  Operation  and  Maintenance. 
Due:  April  15,  1985,  Contact:  Michael 
Eubanks.  (205)  694-3861,  Published  FR 
3-1-85 — Incorrect  phone  number. 

EIS  No.  850065,  Draft,  UMT,  CA.  San 
Diego  East  Urban  Corridor 
Transportation  Improvement,  San 
Diego  County,  Due:  April  18,  198.5. 
Published  FR  2-22-85,  Review 
extended. 
Dated:  March  19, 1985. 

AUao  Hirsch, 

Director.  Office  of  Federal  Activities. 

[FR  Doc.  85-6896  Filed  3-21-85;  8:45  am) 

BILLING  CODE  eS60-50-M 


IER-FRL-2802-6] 

Environmental  impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  4, 1985  through  March  8, 
1985  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5075/76.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  October  19, 1984  (49  FR 
41108). 
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Draft  EISs 

ERP  No.  D-AFS-G82003-NM,  Rating 
LO,  Western  Spruce  Budworm  Mgmt. 
Program,  Carson  Natl  Forest,  NM. 
Summary:  EPA  has  not  identified  any 
potential  environmental  i.mpacts 
requiring  substantive  changes  to  the 
proposal. 

ERP  No.  DS-FHW-J40096-MT.  Rating 
LO,  Reserve  Street  Construction,  US  93 
to  South  3rd  Street.  MT.  Summary:  EPA 
does  not  believe  the  activities  described 
in  the  draft  supplement  will  violate  any 
EPA  environmental  standards. 

ERP  No.  D-SCS-L3tjO08-ID,  Rating 
EC2,  Little  Lost  River  Flood  Prevention 
Plan.  ID.  Summary:  EPA  requested  that 
the  FEIS  ex:'mine  the  feasibility  of 
screening  the  diversion  structure  in 
Older  to  avoid  annual  losses  of  fish  in 
the  dewatered  section  of  the  river.  EPA 
also  urged  that  the  mitigation  plan  be 
implemented  as  quickly  as  possible, 
since  initial  stages  of  project 
construction  have  already  begun  on  an 
emergency  basis. 

ERP  No".  D-USN-K10008-NV,  Rating 
F02,  Fallon  Naval  Air  Station, 
Supersonic  Operations  Area. 
Designation  and  Strike  Warfare  Center, 
F.stablishm.ent,  NV.  Summarv';  EPA 
identified  significant  impacts  resulting 
from  water  quality  conditions  and  noise 
impacts.  EPA  requested  that  more 
informatior.  be  provided  rnncerning 
impacts  of  sustained  supersonic 
operations  on  human  health  and 
sensitive  sites. 

Final  EISs 

ERP  No.  FS-FHW-D40208-VA,  1-664 
Bridge-Tunnel  Complex  Construction, 
Crossing  Hampton  Roads,  Connecting 
Hampton  and  Newport  News  to  Suffolk, 
VA.  Summary:  EPA  expressed  no 
objection  to  further  development  of  the 
project  provided  hydraulic  dredging  is 
used  at  all  areas  above  60  feet  (except  at 
the  small  boat  harbor  and  at  the  two 
dredge  access  channels),  and  provided 
the  monitoring  level  for  overflow 
turbidity  is  established  at  150  mg/l  at 
200  meters. 

ERP  No.  F-niW-K40101-CA.  CA-l/ 
Pacific  Coast  Highway  Improvement, 
CA-73/MacArthur  Blvd.  to  CA-55/ 
Newport  Blvd.,  CA.  Summary:  EPA  had 
ro  comments  on  the  FEIS,  but  did 
request  a  copy  of  the  Record  of  Decision 
when  it  is  issued. 

Amended  Notice 

ERP  No.  DS-AFS-A82112-00,  Gypsy 
Moth  Suppression  and  Eradication 
Program,  US.  The  status  was  incorrectly 
published  as  a  Draft  EI3  in  the  3/1/85 
FR.  The  currect  Status  is  Draft 
Supplement. 


Dated  .March  19,  1985. 
Allan  Hirsch, 

Director.  Office  of  Federal  Activities. 
|FR  Doc.  85-6895  Filed  3-21-85;  8:45  am) 

BILLING  CODE  6S60-SO-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

[No:  85-188] 

Periodic  Reports  Required  of  Savings 
Institutions,  Sections  A,  B.  C,  D,  E.  F, 
G,  H,  L  and  K 

Date:  March  19. 1985. 

agency:  Federal  Home  Loan  Dank 

Board. 

ACTION:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
subm,itted  a  revised  information 
collection  request,  "Periodic  Reports 
Required  of  Savings  Institutions, 
Sections  A,  B.  C.  D.  E.  F.  G.  H.  L  and  K", 
to  the  Office  of  Management  and  Budget 
for  expedited  approval  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Comments;  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  submitted 
within  10  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to:  Office  of  Managem.ent  and 
Budget,  Office  of  Inform,ation  and 
Regulatory  Affairs,  Washington  D.C. 
20503.  Attention:  Desk  Officer  for  the 
Federal  Hom.e  Loan  Bank  Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below; 
Director,  Information  Services  Section, 

Office  of  Secretariat,  Federal  Home 

Loan  Bank  Board,  1700  G  Street.  N.W.. 

Washington,  D.C.  20552,  Phone:  202- 

377-6933 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Pickering,  Office  of  Policy  and 
Economic  Research.  Phone:  202-377- 
6770, 

By  the  Federal  Home  Loan  Dank  Board. 
John  F.  Ghizzoni, 

.Assistant  Secretary. 

(FR  Doc.  85-8874  Filed  3-21-85.  8:45  am] 

BILLING  CODE  6720-C1-M 


FEDERAL  RESERVE  SYSTEM 

Citicorp,  et  aL;  Applications  To  Engage 
de  Novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225,23(a)(l]  of  the  Board's  Regulation 
Y  (12  CFR  225.:3(al(l!)  for  ihe  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
l&43(c)(8))  and  225.21(a)  of  Regulation  Y 
(12  CFR  225.21(a))  to  commence  or  to 
engage  ds  novo,  either  directly  or 
through  a  subsidiarv',  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  L'nited  States. 

Each  application  is  available  for 
im.mediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applicaMon  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consumm.ation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competitii.'n. 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
acccm.panied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  m  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrie\-ed  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comir.ents 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  11, 1985. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  'V'lce  President)  33 
Liberty  Street,  New  York,  New  York 
10045; 

1.  Citicorp,  New  York,  New  York;  to 
engage  de  novo  in  the  provision  to 
others  of  data  processing  and  data 
transmission  services,  facilities 
(including  data  processing  and  data 
transmission  hardware,  software, 
documentation  or  operating  personnel). 
data  bases,  or  access  to  such  services, 
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facilities,  or  data  bases  by  any 
technological  means,  ds  permitted  by 
1  225.25(b)(7)  of  Regulation  Y. 

B  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1  CVB  Financial  Corp.,  Chmo, 
California;  to  engage  de  novo  through  its 
subsidiary,  Community  Trust  Deed 
Services,  Colton,  California,  in  servicing 
real  estate  loans  for  its  own  account  or 
for  the  account  of  others  and  purchasing 
loans  secured  by  secq/id  trust  deeds 
from  businesses  or  individuals. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  1&  1985. 
lainea  McAfee, 

Associate  Secretary  of  the  Board 
(PR  Doc.  85-6785  Filed  3-21-85;  8:43  Hm| 
BIUJNQ  COOC  S21»41-« 


CAP  Bank  Corporation  of  Pensacola, 
et  al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Banic  HolCiing 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Boards  approval 
under  section  3  of  the  Bank  Fiolding 
Company  Act  (12  U.S.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CF'R  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(r)  of  the  Act  (12 
use.  l&42(c)!. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persnns  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
musi  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  m  dispute 
and  summarizing  the  evidence  th^t 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  12. 
19H5 

A  Federal  Resene  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President!  104 
Marietta  Street  N'W.,  Atlanta.  Georgia 
30303: 

1.  C  S-  P  Bank  Corporation  of 
Pensacola.  Pensacola.  Florida;  to 
acquire  100  percent  of  the  voting  shares 
or  assets  of  Gulfside  National  Bank. 
Gulf  Breeze,  Florida. 


2.  Summerville/TrJon  Bancshares. 
Inc..  Trion.  Georgia;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  First 
National  Bank  of  Chattooga  County, 
Trion.  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dryer.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690; 

1.  Associate  Banc-Corp.,  Green  Bay, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  or  assets  of  State  Bank  of 
De  Pere,  De  Pere,  Wisconsin. 

2.  First  Wisconsin  Corporation. 
Milwaukee.  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  or  assets  of 
First  Bank  of  Grantsburg,  Grantsburg, 
Wisconsin. 

3.  Side/1  Bancorp.  Inc..  Sidell,  Illinois; 
to  become  a  bank  holding  company  by 
acquiring  91.26  percent  of  the  voting 
shares  of  Sidell  State  Rank.  Sidell, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  18.  1985. 
lames  McAfee, 

.^ssoaate  Secretary  oftlw  Board. 
[FR  Doc.  85-6786  Filed  9-21-85;  8:45  am] 
BtlXINQ  CODE  U10-01-y 


DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

1985  Contribution  and  Benefii  Base 
Under  Pre- 1977  Amendment  l^w 

agency:  Social  Security  Administration. 
HHS. 

action:  Notice  of  Deferminaticn  of  the 
Old  Law"  Social  Security  Contribution 
and  Benefit  Base. 


summary:  The  Social  Security 
Amendments  of  1977  set  the 
contribution  and  benefit  base  at  S22.900 
for  1979.  525,900  for  1980  and  $29,700  for 
1981.  After  1981,  the  base  increases  as 
average  wage  levels  rise.  The 
contribution  and  benefit  base  is  the 
maximum  annual  amount  of  earnings 
that  is  subject  to  Social  Security  taxes 
and  is  creditable  toward  Social  Security 
benefits.  The  1977  amendments  also 
provide  for  separate  annual 
determinations  of  the  contribution  and 
benefit  base  that  would  have  been  in 
effect  under  old  law  (pre-1977  law).  The 
"old-law"  base  is  used  by  the  Railroad 
Retirement  program,  the  Pension  Benefit 
Guaranty  Corporation,  and  by  Social 
Security.  This  notice  specifies  that  the 
amount  for  1985  under  pre-1977  law  is 
529,700 

FOR  FURTHER  ItJFCRMATION  CONTACT: 

Clare  M.  Albrecht.  Office  of  the 


Actuary.  Social  Security  Administration. 
6401  Security  Boulevard.  Baltimore, 
Maryland  21235,  telephone  (301)  594- 
3882. 

SUPPtfMENTARY  INFORMATION:  The 

Social  Security  Amendments  of  1977 
(Pub.  L.  95-216)  changed  the 
contribution  and  benefit  base,  which  is 
the  maximum  annual  amount  of 
earnings  on  which  Social  Security  tuxes 
are  paid  and  a  person's  Social  Security 
benefits  are  figured.  Section  230(c)  of  the 
Social  Security  Act  specifies  the 
contribution  and  benefit  base  for  19"9. 
1980,  and  1981  and  a  computation 
formula  to  use  for  years  after  1981 
Using  this  computation  formula,  we 
determined  the  contribution  and  benefit 
base  to  be  839,600  for  1985.  We 
published  this  information  in  the  Federal 
Register  on  October  31.  1984  (49  FR 
43775). 


•Old-Law' 
Base 


Contribution  and  Benefii 


The  "old-law"  contribution  and 
benefit  base  is  the  base  that  would  have 
been  effective  in  each  year  after  1977 
under  the  Social  Security  Act  before  the 
enactment  of  the  1977  amendments.  The 
base  is  computed  under  section  230  of 
the  Social  Security  Act  as  it  read  prior 
to  the  1977  amendments. 

Computation 

We  would  determine  the  "old-law" 
contribution  and  benefit  base  for  1985 
by  multiplying  the  corresponding  1984 
base  by  the  ratio  of  average  wages 
reporied  for  1983,  $15,239.24,  to  average 
wages  reported  for  1982.  Sl4.531.34  or 
1.0487154.  We  previously  explained  in 
the  Federal  Register  how  we  computed 
these  average  wages  (October  31.  1984 
at  49  FR  43775). 

Multiplying  the  "old-law"  1984 
contribution  and  benefit  base  of  S28.2O0 
by  the  above  ratio  results  in  the  amount 
of  $29,573.77.  which  must  be  rounded  to 
the  nearest  multiple  of  S300.  Thererlore, 
we  determine  the  "old-law"  base  for 
1985  to  be  ,S29.700. 

Railroad  Retirement  Uses 

The  Railroad  Retirement  program  will 
use  the  1985  "old-law"  base  of  S29.;'00  to 
determine: 

(1)  Employee  and  employer  tax 
liability  under  sections  3201(a)  and 
3221(a)  of  the  Internal  Revenue  Code  of 
1954; 

(2)  The  portion  of  the  employee 
representative  tax  liability  under  section 
3211(a)  of  the  Internal  Revenue  Code  of 
1954  which  results  from  the  application 
of  the  13.75  percent  rate  specified  in  that 
section:  and 
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(3)  Average  monthly  compensation 
under  section  3(j)  of  the  R.iilroad 
Retirement  Art  of  1974,  but  nof  annuity 
amounts  determined  under  sertions  3(a) 
or  3(f)(3)  of  that  act. 

These  uses  are  stated  in  section  230(c) 
of  the  Socia!  Security  Act. 

Emp!o\ee  Retirement  Income  Security 
Act  (ERISA)  Use 

Under  section  230(d)  of  the  Social 
Security  Act,  KHISA  w:!l  use  the  1985 
"old-law"  base  of  $29,700  to  determine 
the  maximum  pension  benefit 
guaranteed  by  the  Pens-ion  Benefit 
Guaranty  Corporation  for  pension 
benefit  plans  terminating  in  19B5. 

Social  Security  Usrs 

Social  Security  will  use  the  old-law" 
base  to  determine  a  "year  of  coverage  ' 
in  computing: 

(1)  Special  minimum  Social  Security 
benefits  p^iyable  under  section  215(d)  of 
the  Social  Security  Act  to  workers  with 
many  years  of  low  earnings:  and 

(2)  Beginning  m  198(1,  benefits,  as 
provided  under  section  215  (a)  and  (d)  of 
the  So(.ial  Security  Act  as  amended  by 
Pub.  L  96-21,  for  persons  receiving 
pensions  based  on  employment  not 
covered  under  section  210. 

If,  in  19r.5.  a  worker's  earnings  amount 
to  at  least  25  peicent  of  the  "old-law" 
base  of  $29,700,  we  wiil  credit  the 
worker  with  a  "year  of  coverage  '  for 
1985. 

(Catalog  of  Federal  Domestic  Assistance 
Piograni  Nos  13.803.  Social  Security- 
Relirenu;nl  Insurance;  57.001.  Social  Security 
Insurance  for  Railroad  Workers) 

Ddted:  March  18,  1985. 
Margaret  M.  Heckler, 

Secretary  uf  I  leoJth  umU fuman  Services. 
[nt  Doc.  85-684a  Filed  .4-21-85;  8;45  am) 
BILUNG  COOF  4190-11-M 


Health  Policy,  Applicatton^  for  Grants 

Ptjrsajnt  to  section  llloA  of  the 
Social  Security  Act,  the  Assistant 
Secretary  for  Planning  and  Evaluation 
(hereafter  the  Assistant  Secretary)  is 
seeking  applications  for  research  in  the 
area  of  health  policy. 

A.  Type  of  Application  Ke,qucst«d 

This  announcement  seeks 
applications  for  projects  to  develop  and 
conduct  a  program  of  research  and 
arialysis  pertaining  to  geographic 
variations  in  health  care  expenditures. 
In  particular,  the  Department  is 
interested  in  the  decomposition  of 
geographic  variation  into  factors  that 
permit  a  more  complete  understanding 
of  such  variation  than  current  evidence 
permits.  The  Department  wishes  to 


advance  knowledge  of  the  sources 
underlying  geographic  \aria!ion 
emphasizing  an  assessment  of  the  extent 
to  which  specific  factors  are  endogenous 
to  decisions  made  within  the  health  care 
sector  or  exogenous  to  such  decisions. 
The  Depa.'-'.ments'  interest  in  this  topic 
includes  both  th<^  geneia!  population 
and  liie  population  of  medicare 
beneficM.'ics. 

The  following  paragraphs  explain  the 
area  of  interest  in  greater  detail. 
Applications  should  be  for  projects  that 
will  address  tlie  issues  discussed  below; 
other  issues  may  also  be  included  if  they 
are  clearly  demonstrated  to  be  relevant 
to  the  general  area  of  interest. 

I.  Background 

In  a  combined  intramural  and 
extramural  effort,  the  Health  Policy 
Office  of  the  Assistant  Secretary  has 
performed  some  preliminary  analyses  of 


geographic  vanation  in  hospital  tosls- 
Under  a  contract  with  Sysie.Metncs. 
Inc.,  state  and  SMSA  variations  in  per 
capita  hospital  costs  were  analyzed 
using  the  1981  AHA  Annual  Survey  of 
Hospitals  and  other  data.  Alihougn  this 
work  was  exploratory,  it  provided  some 
p.'-eliniinary  indications  that  a 
decomposition  of  geographic  variation  is 
feasible. 

A  bnef  descripti'-yn  of  the  work 
completed  by  SysteMetrics  follows  as 
an  example  of  the  type  of  proje:,t  ih  :'■ 
the  .'\ssistant  Secretary  is  interts'.ed  in 
funding.  Grantee  may  propose  an 
analysis  of  geographic  variation  asir^, 
the  same  conceptual  framework  or 
alternatively,  develop  models  stnictured 
on  some  other  conceptual  basis. 

The  following  definitional  relationship 
provided  the  conceptual  framework  for 
the  analyses  carried  out  by 
SysteMetrics: 


Costs 


Capita         Capita 


Illness  Utilization 

X X 


Inputs 


Illiness 


Utilization 


Costs 
Input 


Illness  per  capita  and  input  prices 
(cost  per  input)  might  be  viewed  as 
beyond  hospital  control,  but  utilization 
(per  illness)  and  intensity  (inputs  per 
utilization)  ere  Scibject  to  hospital 
control.  SysteMetrics  was  a.sked  to 
estimate  the  relative  contributions  of 
each  of  the  four  conceptual  variables  to 
variations  in  hospital  costs  per  capita. 

The  pdradigm  shown  above  was 
tested  using  standard  multiple 
regression  techniques.  The  results  yield 
strong  indications  that  a  substantial 
portion  of  geographic  variation  is  due  to 
factors  under  the  control  of  providers 
(hospit.-ils  in  this  case).  A  l.^rge  amount 
of  miilticollinearity  among  the 
explanatory  variables  was  observed, 
however,  especially  between  the 
variables  representing  factors  outside 
hospitals'  control  and  between  those 
within  their  control.  Thus,  the  struture  of 
the  model  together  with  the  choice  of 
proxy  variables  make  it  difficult  to 
accurately  estimate  the  relative 
contributions  of  these  factors. 

2.  Critical  Elements 

There  are  several  critical  elements 
that  are  most  relevant  to  the  program  of 
research  solicited.  These  are  briefly 
discussed  below  and  references  to  the 
above  example  are  made,  where 
appropriate,  to  illustrate  each  element. 

a.  Knowledge  of  Research.  Grantee 
must  demonstrate  knowledge  of  past 
and  current  research  relating  to 
variations  in  health  care  expenditues 


due  to  aeoisraphic  Jocation  as  well  as 
other  factors  (2  3-4).— In  addition, 
grantee  must  demonstrate  familiarity 
with  empirical  studies  of  vanation  in 
specific  measures  of  health  care 
utilization.  This  would  include  rpsearch 
on  variation  in  hospital  use  (eg 
admission  rales,  lengths  of  stay,  etc.) 
(5,6)  and  rates  of  surgery  (7,8). 

b.  Type  of  Health.  Cjre  Expenditure  to 
be  Analyzed.  It  is  desirable  that  the 
typefs)  of  health  care  expenditurc(s) 
selected  for  analysis  insure  a  high 
degree  of  applicability  of  the  re'^ults  to 
current  policies  and  programs  of  the 
Department. 

The  presentation  of  SysteMetrics" 
work  above  is  not  meant  to  suggest  that 
hospital  costs  per  capita  is  the  only 
variable  of  interest  to  the  Department. 
However,  expenditures  for  hospital  care 
accounted  for  47  percent  of  total 
personal  health  expenditures  in  1983. 
Furthermore,  geographic  variation  in 
hospital  costs  wiii  be  an  important  issue 
with  respect  to  refinements  and 
extensions  of  the  Prospective  Payment 
System  (PPS)  as  well  as  other  health 
policy  developments.  Regional  variation 
in  the  costs  of  physician  services 
(accounting  for  other  22  percent  of 
personal  health  care  expenditures) 
promises  to  be  another  important  issue 
as  the  Department  considers  the 
advisability  and  feasibility  of  inVgratlng 
physician  payment  into  PPS.  Apphcants 
are  encouraged  to  include  a  discussion 
that  carefully  specifies  die 
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appropriateness  of  the  type  of  health 
care  expenditure  proposed  for  analysis. 
The  Department  is  especially  interested 
in  analysis  relevant  to  the  use  of 
inpatient  hospital  services  by  the 
Medicare  beneficiary  population.  Of 
particular  pertinence  would  be 
assessment  of  the  effects  on  variation  of 
payments  based  on  diagnostic  related 
groups  (DRGs).  Is  there  evidence,  for 
example,  that  national  DRGs  will 
modify  past  patterns  of  geographic 
variation  for  the  Medicare  population?  If 
movement  toward  the  DRG-specific 
limits  is  observed  for  the  Medicare 
population,  does  it  also  extend  to  the 
general  population? 

c.  Sources  of  Data.  A  variety  of 
potential  data  sources  already  exist  that 
may  be  useful  for  this  research  effort. 
The  example  presented  above  used 
AHA  survey  data,  National  Hospital 
Discharge  Sur\ey  data  and  the  Health 
Interview  Survey,  among  others. 
Additional  sources  might  include  the 
Area  Resource  File  (ARF),  HCFA's 
patient  billings  (PATBILL)  and  related 
data  files,  and  the  Current  Population 
Survey  (CPS). 

Each  of  the  above  data  sets  has 
limitations  and  it  is  not  expected  that 
any  one  data  set  will  be  sufficient  to 
carry  out  this  research  effort.  The 
Grantee  should  specify  the  relevant 
source  of  available  data  (including 
others  not  mentioned  here),  evaluate  the 
limitations  of  each,  and  propose  a  data 
based  best  suited  for  this  project. 

d.  Level  of  Data  Aggregation.  The 
level  of  aggregation  (e.g.,  states  and 
SMSAs  as  in  the  above  example)  is  an 
important  consideration  in  the  analysis 
of  per  capita  expenditures.  For  example, 
aggregating  into  excessively  large  areas 
might  tend  to  oversimplify  and  mask 
relationships  reducing  the  variance 
between  areas,  and  would  certainly 
reduce  the  number  of  observations. 
Alternatively,  an  analysis  where  areas 
are  disaggregated  too  finely  might  result 
in  imprecise  estimates  of  per  capita 
expenditures,  and  the  large  number  of 
areas  resulting  may  diminish  the 
usefulness  for  health  care  policy 
development. 

The  Grantee  should  propose  a  level 
(or  levels)  of  aggregation  with 
justification  that  address  the  problems 
mentioned  above  as  well  as  any  other 
appropriate  considerations.  On  such 
consideration  is  the  issue  of  border- 
crossing:  What  is  the  effect  of  patients 
travelling  across  borders  to  receive  care 
on  the  aggregate  measures  of  utilization? 
How  does  the  effect  differ  for  different 
levels  of  aggregation? 

e.  Model  Specification.  Decomposing 
the  variation  of  health  care  expenditures 
into  component  factors  can  be 


accomplished  using  a  variety  of  models; 
the  SysteMetrics  model  is  but  one 
example.  MulticoUinearity  is  especially 
troublesome  in  this  context  because  it 
exacerbates  the  problem  of 
distinguishing  the  contribution  to 
explaining  variation  in  the  dependent 
variable  due  to  one  class  of  independent 
variables  from  another  class.  Grantee 
should  carefully  explain  how  these 
relative  contributions  will  be 
conceptually  and  empirically 
distinguished 

Applicants  are  encouraged  to  explore 
alternative  model  specifications  and 
propose  one  (or  more)  that  could 
adequately  decompose  the  variation  of 
health  care  expenditures.  Established 
statistical  methodologies  are  preferred 
to  new  methodological  development. 
However,  an  adequate  level  of 
sophistication  is  required  to  "solve"  the 
technical  problems  mentioned  above 
(e.g.,  multicollinearity). 

3.  Potential  Users 

Potential  users  of  the  research  include 
Federal  and  State  health  policy  makers 
involved  in  the  evaluation  and 
development  of  health  care 
reimbursement  systems.  Hospital 
administrators,  health  insurance 
planners,  and  employers  providing 
health  insurance  to  employees  at 
multiple  sites  would  find  this 
information  useful  in  evaluating  practice 
patterns,  setting  of  insurance  rates,  and 
benefit  structuring,  i 

4.  Types  of  Projects  Excluded 

In  consideration  of  the  intent  of  this 
announcement,  applications 
concentrating  primarily  on  small  areas 
variations  of  health  care  expenditures 
(e.g.,  Griffith  et  al.,*and  Wennberg  and 
Gittelsohn*)  will  not  be  considered  for 
funding.  These  would  include  studies 
directed  toward  the  examination  of 
particular  States,  thereby  limiting  the 
generalizability  to  national  policy- 
making.* *" 

In  addition,  this  announcement  seeks 
empirical  results  of  the  analysis  of 
geographic  variation  of  health  care 
expenditures  using  existing  data. 
Applications  that  are  limited  to 
theoretical  development  or  include  new 
data  collection  efforts  will  not  be 
considered. 

5.  Content  and  Organization  of  the 
Application 

The  application  must  begin  with  a 
cover  sheet  followed  by  the  required 
application  forms  and  an  abstract  (of 
not  more  than  two  pages)  of  the 
application.  Failure  to  include  the 
abstract  may  result  in  delays  in 
processing  the  application.  Each 


application  should  include  the  model  to 
be  analyzed,  the  data  sources  to  be 
used,  the  methodologies  proposed  to  test 
the  model,  and  the  policy  is8ue(s)  which 
the  reseach  will  help  illuminate. 
Resumes  of  staff  should  be  included,  as 
should  a  full  budget  and  schedule  of 
tasks  for  the  proposed  projects. 

B.  Applicable  Regulations 

1.  "Grant  Programs  Administered  by 
the  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation"  (45  CFR  Part 
63),  which  was  published  in  the  Code  of 
Federal  Regulations  on  October  1, 1980. 

2.  "Administration  of  Grants"  (45  CFR 
Part  74). 

C.  Effective  Data  and  Duration. 

1.  The  grant  award  pursuant  to  this 
announcement  is  expected  to  be  made 
on  or  about  May  15, 1985. 

2.  In  order  to  avoid  unnecessary 
delays  in  the  preparation  and  receipt  of 
applications,  this  notice  is  effective 
immediately.  The  closing  dates  for 
applications  are  specified  in  Section  F 
and  G  below. 

3.  Applicants  may  present  a  work  plan 
and  budget  covering  an  eighteen  month 
to  two  year  period. 

D.  Statement  of  Funds  Available 

1.  A  total  of  $400,000  in  FY  1985  funds 
has  been  set  aside  for  one  or  more 
grants  to  be  awarded  as  a  result  of  this 
announcement.  Organizations 
submitting  applications  may  propose  a 
project  at  a  dollar  range  which  they  feel 
appropriate  for  the  project  proposed. 

2.  Nothing  in  this  application  should 
be  construed  as  committing  the 
Assistant  Secretary  to  dividing 
available  funds  among  all  qualified 
applicants  or  to  make  any  award. 

E.  Cost  Sharing 

Non-profit  organizations  submitting 
an  application  in  response  to  this 
announcement  must  share  costs  of  the 
project.  This  may  be  in  the  form  of 
institutional  or  individual  cost  sharing. 
Which  ever  method  is  proposed,  that 
method  must  be  stated  in  Block  12  of 
Standard  Form  424  and/  or  specified  in 
the  budget  section  of  the  application. 

F.  Application  Processing 

1.  Applications  will  be  initially 
screened  for  relevance  to  the  needs 
defined  in  section  A  (as  well  as 
additional  areas  of  interest  persuasively 
shown  to  be  relevant  by  the  grantee).  If 
judged  relevant,  the  application  will 
then  be  reviewed  by  a  government 
review  panel,  possibly  augmented  by 
outside  experts.  Three  (3j  copies  of  each 
application  are  required.  Applicants  are 


Federal  Register  /  Vol.  50    No.  ^>6  /  Fndin-.  Ma!'.h  22.  im5  /  Notices 


11565 


encouraged  to  send  un  .tilii.tional  seven 
(7j  copies  of  their  applicdtion  to  ease 
processsing,  but  applicants  will  not  be 
penalized  if  these  extra  copies  art'  not 
included. 

2.  Applications  will  be  judged  as  to 
eligibility,  quality,  and  relevance, 
according  to  the  criteria  set  forth  in  item 
5. 

3.  An  unnccopiable  r  iUag  on  any 
individual  criterion  may  rendfir  the 
application  unarceptahle.  Consequently, 
applicants  should  take  care  to  ensure 
that  all  criteria  are  tu'lv  addressed  in 
the  appliciition. 

4.  Appli.^ciHons  should  be  as  hr;ef  and 
concise  as  is  consistent  with  the 
information  requirements  of  the 
reviewers.  Applications  should  be 
limited  to  25  doublespaced  typed  pages, 
exclusive  of  forms,  abstract,  resumes, 
and  proposed  b.idget:  they  should 
neither  be  unduly  el.iborate  nor  contain 
voluminous  supporting  docuinenta'ion. 

5.  Criteria  for  Evaluation.  Evaluation 
of  applications  will  employ  the 
following  criteria  The  relative  weights 
are  shown  in  parenthpFes. 

a.  The  potential  usefulness  of  the 
objectives  and  anticipated  results  of  the 
proposed  project  for  providing 
individu.als  and  orgarji^.Uiors  concerned 
with  the  issues  discussed  in  Section  A 
above  with  improved  bases  for  making 
decisions  about  these  issues.  (20  points  ) 

b.  The  potential  usefulness  of  the 
proposed  project  for  the  advancement  of 
scientific  knowledge,  {^h  points.) 

c.  The  clarity  of  statement  of 
objectives,  methods,  and  anticipated 
results.  (15  points.) 

d.  The  appropriateness  and  soundness 
of  methodology,  including  research 
design,  statistical  techniques,  modeling 
strategies,  choice  of  data,  and  other 
procedures.  (30  points.) 

e.  The  qualifications  and  experience 
of  personnel.  (20  points.) 

G.  Applications  Sent  by  Mail 

Applications  may  be  sent  by  either 
the  U.S.  Postal  Service  or  a  cormncrcial 
carrier.  Applications  sent  by  U.S.  Postal 
Service  will  be  considered  to  be 
received  on  lime  by  the  Grants  Officer  if 
the  application  was  sent  by  first  class, 
registered  or  certified  mail  not  later  than 
April  30,  1905.  as  evidenced  by  the  U.S. 
Postal  Service  postmaik  on  the  wrapper 
or  envelope,  or  on  the  original  receipt 
from  the  U.S.  Postal  Service. 
Applications  sent  by  a  commercial 
carrier  will  be  considered  to  be  rtoeived 
on  time  by  the  Grant.s  Officer  if  sent  not 
later  than  April  30,  1905  as  evidenced  by 
a  receipt  from  the  commercial  carrier. 


H.  Hand-Delivered  Applications 

An  application  to  be  hand-delivered 
must  be  taken  to  the  Grants  Officer  at 
the  address  listed  at  the  end  of  this 
announcement.  Hand-delivered 
applications  will  be  accepted  daily 
between  9.00  a.m.  and  4:30  p.m.. 
Washington,  DC.,  time,  except 
Saturdays,  Sundays,  or  Federal 
holidays.  Applications  will  not  be 
accepted  after  clofte-of-business  on 
April  30, 1985. 

I.  Disposition  of  .AppL.-dtion'. 

1.  Approval,  disapproval,  or  deferral. 
On  the  basis  of  the  review  of  the 
application,  the  Assistant  Secretary  vj\\] 
either  (a)  approve  the  application  whole 
or  in  part:  (b)  disapprove  the 
application;  or  (cj  defer  action  on  the 
application  for  such  reasons  as  lack  of 
funds  or  a  need  for  further  review. 

2.  Notification  of  disposition.  The 
Assistant  Secretary  Aill  notify  the 
applicants  of  the  disposition  of  iheir 
application.  A  sisned  notification  of 
grant  award  will  be  issued  to  the 
contact  person  listed  in  block  4  of  the 
application  to  notify  the  applicant  of  the 
approved  application. 

J.  ApplicMfion  Instructions  a'.d  Forms 

Copie-j  of  applicationi  should  be 
submitted  to;  Gran's  Officer.  Office  of 
the  As.sjstant  Secretary  for  Planning  and 
Evaluation,  Department  of  Health  and 
Human  Services,  200  Independence 
Avenue,  S.W..  Room  45:K,  Hubert  H. 
Humphrey  Building,  Washington,  DC. 
20201,  Phone  [M2)  24S-1794.  Quesfious 
concerning  the  preceding  information 
should  be  .submitted  to  the  Grants 
Officer  at  the  same  address.  Neither 
questions  nor  requests  for  applications 
should  be  submitted  after  .'\pril  8. 1985. 
Copies  of  the  paper  by  the  original 
contractor  An  Analysis  of  Ceci^raphic 
Variation  in  Hospital  Expenditures.  60 
pp.,  SysteMetrics,  Inc.,  is  available  on 
request  from  the  Grants  Officer. 

K.  Federal  Domestic  Assistance  Catalog 

This  announcement  is  not  lifted  in  the 
Federal  Domestic  Assistance  Catalog. 

L.  This  program  is  not  subject  to 
Executive  Order  12372, 
■'Intorgovernmental  Review  of  Federal 
Programs"  nor  its  implementing 
regulations  at  45  CFR  Part  100. 

Dated:  March  18,  1985. 
Robert  B.  Helms. 

.'\rting  Assistant  Secretary  for  Planning  and 

Evaluation. 

[FR  Doc  85-6842  Filed  3-21-85;  8:45  am) 
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Agency  Forms  Submitted  to  the  OfTlce 
of  Management  and  Budget  for 
Ctearance 

Each  Fiiday  the  Department  of  Health 
and  Human  Services  (HHS]  publishes  a 
list  of  information  collectior.  packages  it 
has  submitted  to  the  Oifice  cf 
Management  and  Budget  |OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U^S  C. 
Chapter  35).  The  folliiwina  are  those 
packages  submitted  to  0MB  since  the 
last  list  was  published  on  March  15 
1985 

Public  Health  Service 

Health  Resources  and  Services 
Administration 

Subject:  Application  to  Participate  in 
the  Health  Professions  Capitation 

Program— Rein j'atement  (0915-008v^i 

Respondents:  Health  fYofess.nns 
Schools. 

Office  of  the  Assistant  Secretary  for 
Health 

Subject;  N'CHS  Apphcation  for 
Technical  Ass!8tanc;e — Extension  |0937- 
0124). 

Respondents  Individuals  state/local 
go\ernm.:nts 

OMB  Desk  Officer;  Fay  S.  iudicello. 

Food  and  Drug  Administration 

Subject;  Quick  Response  Survey  V 
(Aspirin  Labeling  Study! 
Respondents;  Individuals. 
OMB  Desk  Officer  Bruce  Ariim. 

Social  Security  Administration 

Subject:  Application  for  Benefits 
Under  the  Switzerland-U.S. 
International  Social  Security 
Agreement— SSA-^231— Revision  (0906- 
01 U8). 

Respondents:  Individuals. 

Subject;  Direct  Application  Data 
Entry-Screens  and  Output  Documents — 
New. 

Respondents;  Individuals. 

OMB  Desk  Officer;  Robert  ).  Fishman. 

Health  Care  Financing  Administration 

Subject-  Statement  of  Reinibursoble 
Costs-Alcoholism  Demonstration — 
HCFA-1480-B— Extension— (0938-^)271). 

Respondents;  Non-prollt  institutions. 

Subject-  Financial  Statement  of 
Debtor  HCFA-379— Extension— (0938- 
0270). 

Respondents;  Physicians  and  Medical 
Equipment  Suppliers. 

Subject:  Report  of  Peer  Review 
Organization  (i'RO)  Review  Activitv — 
HCFA-515— New. 

Respondents;  Busim  .sses  or  other  for- 
profit. 
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Subject.  Quarterly  Acute  Care 
General  Hospital  Report  Summary  and 
the  Quarterly  Speciality  Hospital 
Review  Reporting  Summarv— HCFA-510 
and  HCFA-511— New. 

Respondents:  Small  businesses  or 
organizations. 

Subject:  Identification  of  E.xtension 
Units  of  OPT/OSP  Providers 
Extension— (0938-0273). 

Respondents;  Small  businesses  or 
organizations. 

Subject:  Admission  and  Quality 
Objective  Progress  Reports — HCFA-5t2 
and  HCFA  51  J— New. 

Respondents:  Businesses  or  other  for- 
profit. 

Subject:  Medicaid  State  Agency  Third 
Party  Liability  Inventory  Form— HCFA- 
464 — New. 

Respondents:  State/local 
governments. 

Subiect.  Section  2405.3  of  the  Provider 
Reimbursement  Manual  on  Adjustment 
for  Indirect  Cost  of  Medical  Education — 
HCFA-R-68— New. 

Respondents:  Businesses  or  other  for- 
profit. 

Subject.  42  ere  412.n8(d)  on  Hours 
Worked  bv  Interns  and  Residents 
BERC-279F  PPS  Rates  FV  1985— HCFA- 
R-64— New. 

Respondrnts:  Businesses  or  other  for- 
profit 

Subject:  Information  Collection 
Requirements  in  42  CFR  405  460 
Exemptions  to  Cost  Limits— HCFA-R- 
41 — Reinstatement- (0938-0331). 

Respondents:  Small  businesses  or 
organizations. 

OMB  Deslv  Officer  Fay  S  iudicello. 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-0511. 

Written  comir.ents  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Duildinc.  Room  3208.  Washington. 
DC.  2050.i.  .ATTN:  (name  of  OMB  Desk 
Officer) 

Agency  Furms  Withdrawn  from  the 
Office  of  Management  and  Budget 
Clearance  Process. 

The  Department  of  Health  and  Human 
Services  has  withdrawn  the  following 
information  collect. on  packages 
previously  suhm.itted  to  OMB  for 
approval  under  the  Paperwork 
Redu(.tion  Act. 

Subject:  Information  Collection 
Requiremeras  in  HSQ-108-F.  Peer 
Review  Organization  .Assumption  of 
Responsibilities  42  CFR  405.472.  431.630. 


456.554.  466.70,  466.72,  466.74,  466.78, 
466.80.  and  466.94— {HCFA-R-71)  New. 

Reference:  Federal  Register/Volume 
50,  No.  51 /Page  10544/Friday.  March  15, 
1985. 

Subject:  Information  Collection 
Requirements  in  HSQ-109-F.  Peer 
Review  Organization  Sanctions  42  CFR 
474.36(b),  474.38  (a.  b,  and  c),  474.39  (a 
and  b)  and  474  40  (a  and  b)— (HCFA-R- 
65)  New. 

Reference:  Federal  Register/Volume 
50,  No.  51 /Page  10545/Fridav,  March  15. 
1985. 

Subject:  Information  Collection 
Requirements  in  HSQ-111-F  Peer 
Review  Organization  Reconsideration 
and  Appeals  42  CFR  473.18  (a  and  b), 
473.34  (a  and  b),  473.36  (a  and  b)  and 
473.42(a)— (HCFA-R-72)  New. 

Reference:  Federal  Register/Volume 
50.  No.  51 /Page  10545/Friday,  March  15, 
1985. 

Datfd:  March  19.  1985. 
Wallace  O.  Keene. 

Acting  Deputy  Assistance  Secretary  for 
Management  Analysis  and  Systems. 
(FR  Dor  85-6884  Filed  3-21-85;  8:45  am] 
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Food  and  Drug  Administration 
Advisory  Committees 

agency:  Food  and  Drug  Administration. 
action:  .Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA),  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee 

Uui'f.  time,  and  place.  April  10  and  11. 

9  a.m..  Conference  Rm.  6,  Bldg,  31, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD, 

Type  of  meeting  arid  contact  person. 
Open  public  hearing.  April  10,  9  a.m.  to 

10  a.m..  unless  public  participation  does 
not  last  that  long:  open  committee 
discussion,  10  a.m.  to  3  p.m.:  closed 
presentation  of  data  and  closed 
committee  discussion,  3:15  p.m.  to  5:15 
p.m.;  open  committee  discussion,  April 
11.  9  a.m.  to  2:30  p.m.;  James  P.  Hannan, 
Center  for  Drugs  and  Biologies  (HFN- 
160).  Food  and  Drug  Administration. 
5600  Fishers  Lane,  I^ckville  MD  20857. 
301-443-3500. 


General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  the  field  of  anesthesiology  and 
surgery. 

Agenda — Open  public  hearing. 
Interested  persons  asking  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee's  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss:  (1)  Continuous 
use  of  intrathecal  morphine  sulfate:  (2) 
recommended  revisions  of  "Guidelines 
for  the  Clinical  Evaluation  of  Local 
Anesthetics";  (3)  Forane  (isoflurane) 
hepatoxicity — clinical  evidence:  (4) 
safety  and  efficacy  of  93  percent  oxygen; 
(5)  local  versus  general  anesthesia  for 
chemonucleolysis;  and  (6)  adverse 
reactions  with  bupivacaine  used  during 
retrobulbar  block. 

Closed  presentation  of  data/closed 
committee  deliberations.  The  committee 
will  hear  trade  secret  or  confidential 
commercial  information  relevant  to 
transdermal  drug  administration 
systems  and  an  investigational  new  drug 
exemption,  I.ND  25,398.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Radiologic  Devices  Panel 

Date,  time,  and  place.  April  15,  9  a.m., 
Rm.  416,  12720  Twinbrook  Parkway, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m.; 
open  committee  discussion,  10  am.  to  11 
a.m.;  closed  committee  deliberations.  11 
a.m.  to  12  m.;  open  committee 
discussion,  1  p.m.  to  4:30  p.m.:  Robert 
Phillips,  Center  for  Devices  and 
Radiological  Health  (HFZ-430),  Food 
and  Drug  Administration,  8757  Georgia 
Ave..  Silver  Spring.  .MD  20910,  301-427- 
7514. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  tu  make 
formal  presentation  should  notify  the 
contact  person  before  .April  8.  and 
submit  a  brief  statement  of  thf!  general 
nature  of  the  evidence  or  argument  they 
wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
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an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discusfsion.  The 
committee  will  discuss  premarket 
approval  applications  for  RF/ 
Microwave  Hyperthermia  Devices. 

Closed  committee  deliberations.  The 
committee  may  discuss  trade  secret  or 
confidential  commercial  information  in 
premarket  approval  appiicatiuns  for  RF/ 
Microwave  Hyperthermia  Devices.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c){4)). 

Blood  Products  Advisory^  Committee 

Date.  time,  and  place.  April  24,  8:30 
a.m..  Conference  Rm.  10.  Bldg.  31, 
National  Institutes  of  Health.  9000 
Rockville  Pike.  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  8;30  a.m.  to  9:30 
a.m.:  unless  public  participation  does 
not  last  Ihrtt  long:  open  committee 
discussion.  9:30  a.m.  to  2  p.m.:  closed 
presentation  of  data  and  closed 
committee  discussion.  2  p.m.  to  5  p.m.; 
Isaac  F.  Roubein.  Center  for  Drugs  and 
Biologies  (HFN-32),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-^i43-^696. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety, 
effectiveness,  and  appropriate  use  of 
blood  products  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases  and  on  the  safety  and 
effectivenes.s  of  devices  and  makes 
recommendations  for  their  regulation. 

Aj^enda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  hear  and  discuss  the 
following  topics:  (1)  The  current  status 
of  acquired  immunodeficiency  syndrome 
(AIDS)  and  related  blood  issues 
including  implementation  of  the 
antibody  test  to  Human  T-Lvmphotropic 
virus  Type  III  (HTLV  III);  (2)"  alanine 
aminotransferase  (ALT)  testing  of 
source  plasma  donors;  and  (3)  donor 
deferral  policy  related  to  transfusion 
associated  hepatitis. 

Closed  presentation  of  data/closed 
committee  deliberations.  The  committee 
will  hear  trade  secret  or  confidential 
commercial  information  relevant  to  a 
premarket  approval  application  for  a 
new  medical  device  (plasma /cell 
separator).  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 


as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  com.mittee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  port-on  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  concerning  the  policy  and 
procedures  for  electronic  media 
coverage  of  FDA's  public  administrative 
proceedings.  This  guideline  was 
published  in  the  Federal  Register  of 
April  13.  1984  (49  FR  14723).  These 
procedures  are  primarily  intended  to 
expedite  media  access  to  FDA's  public 
proceedings,  including  hearings  before  a 
public  advisory  committee  conducted 
pursuant  to  Part  14  of  the  agency's 
regulations.  Under  this  guideline, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
the  presentation  of  participants  at  a 
public  hearing.  Accordingly,  all 
interested  persons  are  directed  to  the 
guideline,  as  well  as  the  Federal 
Register  notice  announcing  issuance  of 
the  guideline,  for  a  more  complete 
explanation  of  the  guideline's  effect  on 
public  hearings. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 


Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  tim.e  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305J  Rm.  4- 
62,  Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857 
between  9  a.m.  and  4  pm  .  Monday 
through  Friday. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
comm.ittee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisorj-  Committee  Ac»  'FACA).  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-^109),  permits 
such  closed  advisory  committee 
meetings  m  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes: 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evalution  of 
drafts  of  regulations  or  guidelines  or 
similar  preexisting  ir,ternal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action:  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FD.A  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 


preclinical  and  c!;nira!  ttst  prutucols 
and  procedures  for  a  class  of  d:\igs  or 
devices:  consideration  of  labeling 
requirements  for  a  class  of  rrairketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investiptional  or 
marketed  drugs  ar.d  devices  thi.t  have 
previously  been  made  public: 
presentation  c.f  aijy  other  data  or 
ii.t'ormation  that  is  not  exempt  from 
public  d:s<,losure  pursuant  to  the  FACA. 
as  amended:  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  aj^ency  on 
m.atters  that  do  not  independently 
justify  closing. 

This  ni^'ice  is  issued  under  section 
lU(a)(lJ  anu  (L')  of  the  Federal  Advisory 
Commiitee  Act  fPcb  I,.  92-463,  86  Stat. 
770-776  ;f,  IJ.S  C.  App.  I)),  and  FDA's 
reculations  (21  CFR  Part  14)  on  advisory 
committees. 

Uat^d  March  18.  19tt5. 
luseph  P.  Hiie. 

A  Ltirig  Commissioner  for  Food  a."  J  Drugs. 
IFR  Doc.  fi5-6«64  Filed  3-21-«5.  8.45  am] 
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I  Docket  No.  83V-04261 

Availability  of  Approved  Variance  for 
Equine  Laser  Model  No.  lOOi  and  PSL 
Laser  Model  No.  1002 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 

i^dmjnistration  (FDA)  is  announcing 
that  a  variai'.ce  from  the  performance 
standard  for  laser  products  has  been 
approved  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRIi)  for  the 
Equine  Laser  Model  No.  1001  and  the 
PSl.  Laser  (human  application)  Model 
No.  1002  manufactured  by  Pain 
Suppression  Labs,  Inc.  The  Fquine  Laser 
Modc-1  .No.  1001  is  intended  fnr  use  in 
pain  control,  redaction  of  edema,  and 
healing  enhancem.ent.  The  PSL  Laser 
currently  is  being  evaluated  for  use  in 
pain  redaction  in  hum.'ins. 
DATES:  The  variance  for  both  laser 
products  became  effective  November  13. 
1984.  The  vanance  fur  the  PSL  Laser 
Model  1002  w.Il  be  terminated  after  the 
manufacture  of  10  units  or  upon 
coTipletion  of  the  approved  clinical 
investigations  on  human  subjects, 
whichever  occurs  first.  The  variance  for 
the  F.quine  Laser  Model  1001  shall 
terminate  on  November  13.  1951. 
ADDRESS:  Except  for  information 
regarded  by  law  or  regulation  as 
confidential,  the  application  and  all 
correspondence  on  the  application  have 
been  pLiced  on  public  display  in  the 
Docktls  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration,  Rm. 
4-«2.  5600  Fishers  Lane,  Rockviile,  MD 

20857 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Summers,  Center  for  Devices  and 
Radiological  Health  (HFZ-64),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301^43^874. 

SUPPUMENTARY  INFORMATION:  Under 

§  1010  4  (21  CFR  l'nO.4)  of  the 
regulations  governing  establishment  of 
perform.ance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (42  U.S.C.  263f). 
CDRH  has  granted  Puin  Suppression 
Labs,  Inc.,  559  River  Dr.,  Elmwood  Park. 
NJ  07407,  a  vanance  from  §  1040.10(f)(6) 
(21  CFR  1040.10(f)(6))  of  the  performance 
standard  for  laser  products  as  it  applies 
to  the  Equine  Laser  Model  1001  and  PSL 
Laser  Model  1002.  Additionally,  the 
approved  variance  relieves  the 
applicant  from  the  rgquirements  of 
§  1040.n{aj  (1)  and  (2)  of  the  same 
performance  standard  as  it  applies  to 
the  PSL  Laser  Model  No.  1002. 

The  specific  requirements  of  the 
standard  for  which  a  variance  has  been 
granted  pertain  to:  (1)  The  provisions  of 
§  1040.10(f)(6)  that  otherwise  would 
require  the  Equine  Laser  Model  1001  and 
PSL  Laser  Model  lOOC  to  be  equipped 
with  beam  attenuators  to  reduce  the 
lc;ser  radiation  output  to  below  Class  1 
limits:  and  (2)  the  provisions  of 
§  1040.11(a)  (1)  and  (C)  requiring  that  the 
manufacturer  incorporate  in  the  PSL 
Laser  Model  1002  (i)  a  means  for  the 
measurement  of  the  level  of  that  laser 
radiation  intended  for  irradiation  of  the 
human  body,  and  (ii)  instnictions 
specifying  a  procedure  and  schedule  for 
calibration  of  the  measurement  system. 
All  other  provisions  of  the  performance 
standard  remain  applicable  to  the 
products. 

CDRH  has  determined  that:  (1)  The 
requirement  of  §  1040.10(f)(6)  is  not 
appropnate  for  either  laser  product,  (2) 
the  requirements  of  §  1040.11(a)  (1)  and 
(2)  are  not  appropriate  for  the  PSL  Laser 
Model  1002.  and  (3)  suitable  means  of 
radiation  safety  and  protection  are 
provided  by  constraints  on  the  physical 
and  optical  design.  Therefore,  on 
November  13,  1984,  CDRH  approved  the 
requested  variance  by  letter  to  the 
manufacturer  from  the  Deputy  Director 
of  CDRH. 

So  that  the  products  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer,  the  products  shall 
bear  on  the  certification  label  required 
by  §  1010  2(a)  a  variance  number,  which 
is  the  FDA  docket  number  appearing  in 
the  heading  of  this  notice,  and  the 
effective  date  of  the  variance. 


Except  for  information  regarded  as 
confidential  under  42  U.S.C.  263i(e)  or  21 
CFR  1010.4(c)(4),  the  application  and  all 
correspondence  on  the  application  have 
been  placed' on  public  display  under 
Docket  No.  83V-0426  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safely 
Act  of  1968  (sec.  358.  82  Stat.  1 177-1 17fl 
(42  U.S.C.  2630)  and  under  authority 
delegated  to  the  Com.missioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.8fi). 

Dated:  March  15,  1985. 

John  C  Villforth. 

Director.  Center  for  Devicns  and  RadkiU^icul 
Health. 

[PR  Doc.  85-6790  Filed  3-21-85:  8.45  am| 

BILLING  CODE  4 160-01 -M 


(Docket  No8  84V-003S  et  al.| 

Availability  of  Approved  Variances  for 
Sunlamp  Products 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  variances  from  the  performance 
standard  for  sunlamp  products  have 
been  approved  by  FDA  s  Center  for 
Devices  and  Radiological  Health 
(CDRH),  for  certain  specified  sunlamps 
and  sunlamp  products  manufactured  or 
imported  by  seven  organizations.  The 
intended  use  of  the  products  is  to 
produce  ultraviolet  radiation  for  tanning 
the  skin. 

DATES:  The  effective  dates  and 
termination  dates  of  the  variances  are 

listed  in  the  table  below. 

ADDRESS:  The  applications  and  all 
correspondence  on  tfie  applications 
have  been  placed  on  display  m  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration 
Room.  4-62.  5600  Fishers  Lane, 
Rockville,  MD  20857 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Summers,  Ccaer  for  Devices  and 
Radiological  Health  (HFZ-84),  Food  and 
Drug  Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-4874. 

SUPPLEMENTARY  INFORMATION:  Under 

§  1010  4  (21  CFR  1010.4)  of  the 
regulations  governing  establishment  of 
performance  standards  under  section 
358  of  the  Radiation  Control  for  Health 
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and  Safety  Act  of  1968  (42  U  S.C.  263f]. 
CDRH  has  granted  each  of  the  seven 
organizations  listed  in  the  table  below,  a 
variance  from  certain  requirements  of 
the  performance  standard  for  sunlamp 
products  (21  CFR  1040.20).  Approval  has 
been  granted  for  the  listed  products  to 
vary  as  specified  from  that  portion  of 
§  1040.20(c)[2)[ii)  requiring  the  maximum 
timer  interval  for  a  sunlamp  product  to 
be  10  minutes  or  less.  All  other 
provisions  of  §  1040.20  remain 
applicable  to  the  listed  sunlamp 
products  and  ultraviolet  lamps. 
Each  of  the  variances  for  the 
nominally  ultraviolet-A  (UVA)  sunlamp 
products  permits  the  listed  manufacturer 
or  importer  to  introduce  into  commerce 
sunlamp  products  that  have  less  than  5 


percent  of  their  ultraviolet  radiation  at 
wavelengths  shorter  than  320 
nanometers.  CDRH's  experience  with 
this  kind  of  sunlamp  product  mdicates 
that  the  relatively  lengthy  exposure 
recommended  by  the  manufacturer  does 
not  result  in  severe  acute  skin  burns  or 
corneal  injury.  Therefore,  the  time 
interval  requirement  of  §  1040.20(c)(2)(ii) 
is  not  appropriate  for  these  UVA 
products.  Even  though  the  skin  hazard  is 
reduced,  there  is  still  a  need  to  wear 
protective  eyewear  to  eliminate  the 
unnecessary  risk  to  chemically 
sensitized  lenses  or,  of  cornea  damage, 
or  of  long-term  development  of  lens 
opacities. 

CDRH  has  determined  that  suitable  or 
alternate  means  of  radiation  protection 


are  provided  by  (i)  constraints  on  the 
physical  and  optical  design  of  the 
products  and  (ii)  warnings  m  the  user 
m.anual  and  on  the  products.  Therefore, 
on  the  effective  dates  specified  in  the 
table  below,  CDRH  approved  the 
requested  variances  by  a  letter  to  each 
manufacturer  or  impor'.er  from  the 
Deputy  Director  of  CDRH. 

So  that  the  product  may  show 
evidence  of  the  variance  approved  for 
the  manufacturer  or  importer  of  that 
product,  each  product  shall  bear  on  the 
certification  label  required  by 
§  lOlO.CIal  I'A  CFR  1010.2(a))  a  variance 
number,  w^hich  is  the  FDA  docket 
number  appearing  in  the  table  below, 
and  the  effective  date  of  the  variance  as 
specified  in  the  table  below. 


Docket  No 


Ogamzatior  granted  ttw  variance 


Sunlanp  product 


84V-0035  (amendment) 

84V-0359 

84V-0363 

84V-0374 

84V-0381 

84V-0389 

e4V-0394 


Tan    Body    Sjn    Systems,    Mtg     Inc.    1423    Prospect 

Street,  fvn   Mr.Migar  4«503 
Aztech    Industnes.    inc      5335    SW     42nd,    Portland. 

Oregor  9722i 
Jetsun   Inter^iatcnal   Corp ,   Dr/isron   Solane,    83    Rue 

MKhei  Ange   750 '6  Pans,  France 
Sorwuoria  Manulacturers.  200  Comrrwnity  Dnve.   Lake 

Success.  New  Vorti  11021 
National    BK5(ooi;ai   Corp     1532   Enterpnae   Partway, 

Twinsburg,  Ohio  44087 
ScarxXnavian   SunTan.    Inc.   825   Third   AverHie,   40th 

Floor  New  rorV,  New  Vprli  10022 
WM  Industnes,  Irw  .   175  Nort^  Glenn  Court,  Atlanta. 

Georpa  30342 


Ettectve  date 'termination  da'e 


UVA  aunlamp  proaucls  manjtactured  by  Tan  Body  Sun 

Systems.  Mtg  Inc 
UVA  suntanmng  products  manufactured  by  Aztech  In- 

dustr)e5   inc 
L;'VA  sunlarnp  proOacis  -n«-i,,'artjroO  By  jetsuo  Inter-     Dec   19.  1994-Dec.  19.  19S9. 

naDonai  Corp 
UVA    sunlamp    products    manufactured    by    Sunworld 

Manufacturers 
UVA  sunlamp  products  manufactured  by  National  Bo- 

logica'  Corp 
UVA  surname  products  manufactu'ea  by  Scandinavian 

SunTan   Inc 
UVA  sunlamp  prooucts  rnanutacturec  by  Welt  Indus-  I  Dec  24.  1984-Dec  2*   -989 

tnes.  Inc. 


Dec.  11.  1984-Mar   is   198: 
Dec  5.  1984-Oec  5.  1989 


Dec  12.  19e4-Dec  12  1989. 
Dec.  14.  19S4-Dec  14.  19S9. 
Dec   24   1964-Dec  24   1989. 


In  accordance  with  §  1010.4,  the 
applications  and  all  correspondence  on 
the  applications  have  been  placed  on 
public  display  under  the  designated 
docket  numbers  in  the  Dockets 
Management  Branch  (address  above), 
and  may  be  seen  in  that  office  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (sec.  358,  82  Stat,  U7'7-U79 
(42  U.S.C.  263f))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Director,  Center  for  Devices 
Radiological  Health  (21  CFR  5.86). 

Dated.  March  13, 1965. 

John  C.  Villforth, 

Director.  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  8,^-6789  Filed  3-21-85;  8:45  am] 

BILUNQ  CODE  4160-01-M 


I  Docket  Ho.  85M-0G54  ] 

Barnes-Hind,  Inc.,  Premarket  Approval 
of  HYDROCURVE  It'  Bifocal  (Bufllcon 
A)  Soft  (Hydrophillc)  Contact  Lens 

agency:  Food  and  Drug  Adm.inistration; 
HHS. 


action:  Notice 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  Barnes-Hind,  Inc., 
Sunnyvale,  CA.  for  premarket  approval. 
under  the  Medical  Device  Amendments 
of  1976.  of  the  HYDROCURVE  IP 
Bifocal  (bufilcon  A)  Soft  (Hydrophilic) 
Contact  Lens.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel  (formerly  the  Ophthalmic 
Device  Station  of  the  Ophthalm.ic:  Ear, 
Nose,  and  Throat;  and  Dental  Devices 
Panel),  FD.A's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  April  2, 1985. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
re\iew  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockviile,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  E.  Lippman,  Center  for  Devices 
and  Radiological  Health  (HFZ^60), 
Food  and  Drug  Administration.  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7940. 


SUPPLEMENTARY  INFORMATION:  On  June 

13,  1983.  Barnes-Hmd.  Inc.,  Sunnyvale, 
CA  94086,  submitted  to  CDRH  a  " 
supplemental  application  for  premarket 
approval  of  the  HYTDROCL'RVE  II* 
Bifocal  {bufilcon  A)  Soft  (Hydrophilic) 
Contact  Lens.  The  device  is  a 
hemispherical  lens  that  ranges  in 
distance  powers  from  -12,00  diopters 
(D)  to  ^8.00  D  in  0.25  D  steps  and  near 
additions  of  -i-l.OO  to  -2.50  D.  It  is 
indicated  for  daily  wear  correction  of 
visual  acuity  in  not-aphakic  presbyopic 
persons  with  nondiseased  eyes  that  are 
myopic,  hyperopic,  or  emmetropic.  The 
lens  may  be  worn  by  persons  who  may 
exhibit  up  to  2.00  D  of  astigamatism  that 
does  not  interfere  with  visual  acuity.  It 
is  to  be  disinfected  using  either  thermal 
(heat)  or  chemical  (not  heat)  lens  care 
systems.  On  November  18,  1983.  the 
Ophthalmic  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  the 
application  and  recommended  approval 
of  it.  On  January  28.  1985,  CDRH 
approved  the  application  b\  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 
Before  enactment  of  the  N'edical 
Device  Amendments  of  1976  (the 
amendments)  (Pub  L.  94-295,  90  Stat. 
539-583),  contact  lenses  made  of 
polymers  other  than 
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P'>!ymethv!mpthHcrylatp  fPMMA)  and 
sol'  tions  for  use  ■A,th  such  lenses  were 
regulated  as  new  drugs,  Beca'ise  the 
amendments  broadened  the  definition  of 
the  term  "d*  vice"  in  section  20". (h]  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  121  L'.S.C.  321(h)),  con'^ct 
lenses  made  cf  polymers  other  than 
PMMA  and  solutions  for  use  with  such 
lenses  are  now  reigiilated  as  class  III 
devices  (pre.market  approval).  As  FDA 
explained  in  .h  r:0*.,K.e  published  ;n  the 
Federal  Register  of  Der(  mber  16.  1977 
142  FR  63472),  the  amendments  provide 
^ansitional  provisions  to  ensure 
continuation  of  premarket  approval 
requirements  for  class  ill  devices 
formerly  rv-gulated  as  new  drugs. 
Furthermore,  FD,-\  requires,  as  a 
condition  to  approv?).  that  sponsors  of 
applications  for  premarket  approval  of 
contact  lenses  made  of  polymers  other 
than  PMMA  or  solutions  for  use  with 
such  lenses  comply  with  the  records  and 
reports  provisions  of  Subpari  D  in  Part 
310  (21  CFR  Part  310)  until  these 
provisions  are  replaced  by  similar 
requirements  under  the  amendments 

A  summary  of  the  safety  and 
effectiveness  data  on  winch  CDRH 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Richard  E.  Lippman 
tKFZ-ifiO).  address  above 

The  labeling  of  the  HYDROCURVR  II  ■ 
Bifocal  (biifilcon  A)  Soft  (Hydrophilic) 
Contact  Lens  stales  that  the  lens  is  to  be 
used  only  with  cert.iin  solutions  for 
disinfectiun  and  other  purposes.  This 
restrictive  labeling  informs  new  users 
that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  contact  lenses  only.  The 
restrictive  labeling  needs  to  be  updated 
ppr.odical'y.  however,  to  refer  to  new 
lens  solutions  that  CDRH  approves  for 
use  with  approved  contact  lenses  made 
of  polymers  other  than  PMMA.  A  lens 
manufacturer  that  fails  to  update  the 
restru.tive  labeling  may  violate  the 
misbranding  provisions  of  section  5t)2  of 
the  act  (21  U.S.C.  352)  as  well  es  the 
Fede'al  Trade  Commission  Act  (15 
I.'  S.C.  41-58),  as  amended  by  the 
MajinusonMoss  Warranty-Federal 
Trade  Commission  ImprovemeiU  Act 
(Pub.  L  93-637).  Furthermore,  failure  to 
update  restrictive  labeling  to  refer  to 
new  solutions  that  may  be  used  with  an 
approved  lens  may  be  grounds  for 


withdrawing  approval  of  the  application 
for  the  lens,  under  section  515(e)(1)(F)  of 
the  act  (21  U.S.C  360e(e)(l)(F)). 
Accordingly,  whenever  CDRH  publishes 
a  notice  in  the  Federal  Register  of 
CDRH's  approval  of  a  new  solution  for 
use  with  an  approved  lens,  the  applicant 
shall  correct  its  labeling  to  refer  to  the 
new  solution  at  the  next  printing  or  at 
any  other  time  CDRH  prescribes  by 
letter  to  the  applicant. 

Opportunity  for  Administrative  Review 

Section  515id)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  aulhoiizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  36Ge(g)).  for 
administrative  review  of  CDRHs 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  comm.ittee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
ajiministrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  notice  of  its  decision  in  the 
Federal  Register  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  foroi  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  tinje  and  place  where 
the  review  will  occuf,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  April  22.  1985,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m 
and  4  p.m..  Monday  fhrough  Friday. 

This  notice  is  issued  tinder  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees.  515(d), 
520(h).  90  Stat.  5.S4-555.  571  (21  U.S.C.  3f5()e(d). 
3eoj{h)))  and  under  the  Buthorit>  delegated  to 
tht  Commissioner  of  Food  and  Drufjs  (21  CFR 
-■MO)  and  redelepated  t0  the  Director.  Center 
for  Devices  and  Radiolpgiral  Health  |21  CFK 


Dated:  March  15.  1985. 

John  C.  \'illforth. 

Director.  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  85-67B8  Filed  3-21-B5;  8:45  am) 

BILUNQ  CODE  41S0-01-M 


Decton'  White  Powder;  Withdrawal  oJ 
Approval  of  NAQA 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (F'DA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  sponsored  by 
Burroughs  Wellcome  Co..  Willcome 
Animal  Health  Division,  for  Decton' 
White  Powder  (dequalinium  chloride 
and  urea)  for  treating  wounds  on  dogs, 
cats,  cattle,  and  horses.  The  sponsor 
requested  the  withdrawal  of  approval. 

EFFECTIVE  DATE:  April  1.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  .'\iigsburg.  Center  for  Veter;na.''y 
Medicine  (HFV-216).  Food  and  Drug" 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-1846. 

SUPPLEMENTARY  INFORMATION: 

Wclicoiiie  Animal  tifolih  Div:si(in. 
Burroughs  Wellcome  Co.,  2000  South 
11th  St.,  Kansas  City.  KS  66103.  is 
sponsor  of  NADA  12-257  for  Decton 
White  Powder  (dequalinium  chloride 
and  urea)  as  an  antispetic.  proteolytic 
surface  wound  dressing  on  dogs,  cats, 
cattle,  and  horses.  The  application  was 
originally  approved  on  jane  3, 1960.  In  a 
letter  dated  October  24,  1984.  the  firm 
requested  withdrawal  of  appro\  al  of  t!ie 
NAD.A  because  the  drug  is  no  longer 
being  marketed.  Approval  of  this  X.AD,\ 
has  not  been  codified  in  the  Code  of 
Federal  Regulations. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e).  82 
Slat.  347  (21  U.S.C.  360b(e)l)  and  undci 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5  101  and 
redelegated  to  the  Center  for  Vetennarv 
Medicine  (21  CFR  5.84)  and  in 
accordance  with  §  514.115  Withdrawal 
of  approval  of  applications  (21  CFR 
514.115),  notice  is  given  that  approv^il  of 
NAD.A  12-257  for  Decton»  White 
Powder  (dequalinium  chloride  and  urea) 
is  hereby  withdrawn,  effective  April  1. 
1985. 

Dated:  March  IB.  1985. 
Gerald  B.  Guest, 

.^.ctina  Di/rctor.  Center  for  Veterinary 

Medicine. 

(FR  Doc.  85-6793  Filed  3-21-*5;  8.45  am) 
BILLING  CODE  4160-Ot-M 


[Docket  No.  85M-0055I 

Precision-Cosmet  Co.,  Inc.;  Premarket 
Approval  of  SATURN  II™  (Synergicon 
A)  Rigid  Center/Soft  Hydrophlllc  Skirt 
Contact  Lens 

agency:  Food  and  Drug  Administration. 
ACTIGN:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Precision- 
Cosmet  Co.,  Inc.,  Minnetonka.  MN.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
SATTJRN  ir«  (synergicon  A)  Rigid 
Center/Soft  Hydrophilic  Skirt  Contact 
Lens.  A'^'er  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel  formerly  the  Ophthalmic 
Device  Section  of  the  Ophthalmic:  Ear, 
Nose,  and  Throat;  and  Dental  Devices 
Panel),  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  April  22,  1985. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  RockvilJe,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  E.  Lippman,  Center  for  Devices 

and  Radiological  Health  (HFZ-460), 

Food  and  Drug  Administration.  8757 

Georgia  Ave.,  Silver  Spring,  MD  20910, 

301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On 

February  8, 1984,  Precision-Cosmet  Co.. 
Inc..  Minnetonka,  MN  55343,  submitted 
to  CDRH  an  application  for  premarket 
approval  of  the  SATURN  IF»* 
[synergicon  A)  Rigid  Center/Soft 
Hydrophilic  Skirt  Contact  Lens.  The 
device  is  indicated  for  daily  wear  by 
individuals  with  nondiseased.  not- 
aphakic,  myopic  eyes  that  require 
spherical  correction  in  the  power  range 
from  0.00  (piano)  to  - 13.00  diopters  (D). 
The  eyes  may  exhibit  astigmatism  not  in 
excess  of  4.00  D  which  does  not  interfere 
with  visual  acuity.  The  SATUR.N  II™ 
(synergicon  A)  Rigid  Center/Soft 
Hydrophilic  Skirt  Contact  Lens  is  to  be 
disinfected  using  a  chemical  (not  heat) 
disinfection  system  only.  On  April  17. 
1984,  the  Ophthalmic  Devices  Panel,  an 
FDA  advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  January  16. 1985,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 
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Before  enactment  of  the  Medical 
Dp\  ice  Amendments  of  1976  (the 
amendments]  (Pub.  L.  94-295.  90  Stat. 
539-583),  contact  lenses  made  of 
polymers  other  than 
polymethylmethacrylate  (PMMA)  and 
solutions  for  use  with  such  contact 
lenses  were  regulated  as  new  drugs. 
Because  the  amendments  broadened  the 
definition  of  the  term  "device"  in  section 
201(h)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  321(h)). 
contact  lenses  made  of  pol\*mers  other 
than  PMMA  and  solutions  for  use  with 
such  lenses  are  now  regulated  as  class 
III  device  (premarket  approval).  As  FDA 
explained  in  a  notice  published  in  the 
Federal  Register  of  December  16,  1977 
(42  FR  63472).  the  amendments  provide 
transitional  provisions  to  ensure 
continuation  of  premarket  approval 
requirements  for  class  III  devices 
formerly  regulated  as  new  drugs. 
Furthermore,  FDA  requires,  as  a 
condition  to  approval,  that  sponsors  of 
applications  for  premarket  approval  of 
contact  lenses  made  of  polymers  other 
than  PMMA  or  solutions  for  use  with 
such  lenses  comply  with  the  records  and 
reports  provisions  of  Subpart  D  of  Part 
310  (21  CFR  Part  310).  until  these 
provisions  are  replaced  by  similar 
requirements  under  the  amendments. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  final  labelng  is 
available  for  public  inspection  at 
CDRH — contact  Richard  E.  Lippman 
(HFZ-480).  address  above. 

The  labeling  of  the  approved  contact 
lens  states  that  the  lenses  are  to  be  used 
only  with  certain  solutions  for 
disinfection  and  other  purposes.  This 
restrictive  labeling  informs  new  users 
that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  contact  lenses  only.  The 
restrictive  labeling  needs  to  be  updated 
periodically,  however,  to  refer  to  new 
lens  solutions  that  CDRH  approves  for 
use  with  approved  contact  lenses  made 
of  polymers  other  than  PMMA  An 
applicant  who  fails  to  update  the 
restrictive  labeling  may  violate  the 
misbranding  provisions  of  section  502  of 
the  act  (21  U.S.C.  352)  as  well  as  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  41-58),  as  amended  by  the 
Magnuson-Moss  Warranty-Federal 
Trade  Commission  Improvement  Act 
(Pub,  L,  93-637).  Furthermore,  failure  to 


update  restrictive  iabeling  to  refer  to 
new  solutions  thai  may  be  used  with  an 
approved  lens  may  be  grounds  for 
withdrawing  approval  of  the  application 
for  the  lense  under  section  515(e)(1)(F) 
of  the  act  (21  U.S.C,  360(el(F)). 
Accordingly,  whenever  CDRH  publishes 
a  notice  in  the  Federal  Register  of 
CFRH's  approval  of  a  new  solution  for 
use  with  an  approved  lens,  the  applicant 
shall  correct  its  labeling  to  refer  to  the 
new  solution  at  the  next  printing  or  at 
any  other  time  CDRH  prescribes  by 
letter  to  the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360(e)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g]l.  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  of  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
I  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  sta^e  the  issue  to 
be  reviewed,  the  form  of  review  to  used. 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  m.ay.  at  any  time  on  or 
before  .April  22.  1985.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  v\ith  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m, 
and  4  p  n..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees, 
515(d).  520(h).  90  Stat.  554-555.  571  (21 
U.S.C.  360e[d),  3S0j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5  10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 
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Dated:  March  15,  1985. 
loha  a  ViUforik. 

Director,  Center  for  Devices  aiui  Radiological 

Health. 

[VK  Doc  85-6792  Filed  3-21-85;  8:45  am] 

MLUMG  COOC  41W-01-H 

(Dockst  No.  8SM-0037] 

Syntex  Ophthahntcs,  Inc.;  Premarket 
Approval  of  SYNSOFT  •  (Polymacon) 
Bifocal  Contact  Lens 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Syntex 
Ophthalmics.  Inc..  Phoenix.  AZ  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
SYNSOF  »  (polj-macon)  Bifocal  Contact 
I-ens.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel  (formerly  the  Ophthalmic 
Device  Section  of  the  Ophthalmic;  Ear, 
.\'ose.  and  Throat;  and  Dental  devices 
Panel).  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRIl)  notified  the 
applicant  of  the  approval  of  the 
fipplication. 

DATE:  Petitions  for  administrative 
review  by  April  22.  1985. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  E.  Lippman,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910. 
301^27-7940. 

SUPPLEMENTARY  INrORMATION:  On 
February  21,  1984.  Syntex  Ophthalmics 
Inc.,  Phoenix.  AZ  85069-9600.  submitted 
to  CDRH  an  application  for  premarket 
approval  of  the  SYNSOFT  * 
(polymacon)  Bifocal  Contact  Lens.  The 
dtvice  is  indicated  for  daily  wear  for  the 
improvement  of  visual  acuity  in 
ind:viduals  with  nondiseased,  not- 
apkakic,  presbyopic  eyes  the  require 
spherical  correction  in  the  power  range 
from   -6.00  to  +4.00  diopters  (D)  and 
the  require  refractive  add  for  near 
correction  up  to  2.50  D.  The  eyes  may 
exhibit  astigmatism  not  in  excess  of  2.00 
D  which  does  not  interfere  with  visual 
acuity,  the  SYNSOFT  »  (polymacon) 
Bifocal  Contact  Lens  is  to  be  disinfected 
using  either  a  heat  (thermal)  or  a 
chemical  (not  heat)  disinfection  system. 
On  April  17, 1984,  the  application'was 


reviewed  by  the  Ophthalmic  Devices 
Panel,  an  FDA  advisory  committee,  with 
recommended  approval  of  the 
application.  On  January  4. 1985.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 

Before  enactment  of  the  Medical 
Device  Amendments  of  1976  (the 
amendments)  (Pub.  L  94-295,  90  Stat 
539-583),  contact  lenses  made  of 
poljTners  other  than 
polymethylmethacrylate  (PMM^)  and 
solutions  for  use  ivith  such  contact 
lensea  were  regulated  as  new  drugs. 
Because  the  amendments  broadened  the 
defintion  of  the  term  "device"  is  section 
201(h)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  21  U.S.C.  321(hl). 
contact  lenses  made  of  polymers  other 
the  PMMA  and  solutions  for  use  with 
such  lenses  are  now  regulated  as  class 
111  medical  devices  (premarket 
approval).  As  FDA  explained  in  a  notice 
published  in  the  Federa^  Register  of 
December  16.  1977  (42  YYL  63472).  the 
amendments  provide  transitional 
provisions  to  ensure  continuation  of 
premarket  approval  requirements  for 
class  III  devices  formerly  regulated  as 
new  drugs.  Furthermore.  FDA  requires, 
as  a  condition  to  approval,  that  sponsors 
of  apphcations  for  premarket  approval 
of  contact  leuses  made  of  polymers 
other  than  PMMA  or  solutions  for  use 
with  such  lenses  comply  with  the 
records  and  reports  provisions  of 
Subpart  D  of  Part  310  (21  CFR  Part  310), 
until  these  provisions  are  replaced  by 
similar  requirements  under  the 
amendments. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  headirg  of  this 
document. 

A  copy  of  ail  approved  labeling  is 
available  for  public  icspection  at 
CDRH — contact  Richerd  E.  Lippman 
(HFZ-460).  address  above. 

The  labeling  of  the  approved  contact 
lens  states  that  the  lenses  are  to  be  used 
only  with  certain  solutions  for 
disinfection  ar,d  othei  purposes.  This 
restrictive  labeling  informs  new  users 
that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  contact  lenses  only.  The 
restrictive  labeling  needs  to  be  updated 
periodically,  however,  to  refer  to  new- 
lens  solutions  that  CDRH  approves  for 
use  with  approved  contact  lenses  made 
of  poljTners  other  than  PMMA.  A  lens 
manufacturer  who  fails  to  update  the 


restrictive  labeling  may  violate  the 
misbranding  provisions  of  section  502  of 
the  act  (21  U.S.C.  352)  as  well  as  the 
Federal  Trade  Commission  Act  (15 
U.S.C  41-58).  as  amended  by  the 
Magnuson-Moss  Warranty-Federal 
Trade  Commission  Improvement  Act 
(Pub.  L.  93-637).  Furthermore,  failure  to 
update  restrictive  labeling  to  refer  to 
new  solutions  that  may  be  used  with  an 
approved  lens  may  be  grounds  for 
withdrawing  approval  of  the  application 
for  the  lens  under  section  515(e)(1)(F)  of 
the  act  (21  U.S.C  36Ge(e)(l)(F)). 
Accordingly,  whenever  CDRH  publishes 
a  notice  in  the  Federal  Register  of 
CDRH's  approval  of  a  new  solution  for 
use  with  an  approved  lens,  the  applicant 
shall  correct  its  labeling  to  refer  to  the 
new  solution  at  the  next  printing  or  at 
any  other  time  CDRH  prescribes  by 
letter  to  the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  April  22, 1985,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
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This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  {sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  36Ge(d).  360j(h)))  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Directoi".  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

DHled:  March  15. 1985. 
|ohn  C.  vailforth. 

Director.  Center  for  Devices  and  Radiological 
\       Health. 

[FR  Doc.  B&-6~91  Filed  5-21-8v');  845  am] 

BILLING  CODE  4160-01-M 


Health  Resources  and  Services 
Administration 

Information  Regarding  Requirements 
for  Health  Maintenance  Organizations 

agency:  Health  Resources  and  Services 
.Administration,  HHS. 
ACTION:  Notice;  information  regarding 
requirements  for  qualified  health 
maintenance  organizations. 

SUMMARY:  This  notice  amends 
informaticn  relating  to  the  requirements 
for  federally  qualified  health 
maintenance  organizations  (HMOs)  that 
was  published  in  the  Federal  Register  on 
April  29, 1980.  The  amendment  deletes 
the  requirement  for  a  cancellation 
clause  in  contracts  between  an  HMO 
and  another  party  performing  the 
HMO's  marketing  activities. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  H.  Seubold,  Ph.D.,  Associate 
Director  for  Health  Maintenance 
Organizations,  Bureau  of  Health 
Maintenance  Organizations  and 
Resources  Development,  Room  9-05, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Mar>land  20857.  (301)  443- 
4106 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  April  29.  1980,  the  Director  of 
the  Department's  Office  of  Health 
Maintenance  Organizations  (OHMO) 
published  a  number  of  interpretive 
rulmgs  in  the  Federal  Register  (45  FR 
28654-63).  The  interpretive  rulings 
responded  to  questions  posed  by  HMOs 
and  others  relating  to  the  requirements 
for  federally  qualified  HMOs  as  set  out 
in  Title  Xllf  of  the  Public  Health  Service 
Act  and  its  implementing  regulations  at 
42  CFR  Part  110,  Subpart  A.  The  April  29 
notice  also  stated  that  the  rulings  would 
be  subject  to  updating. 

Upon  review  of  the  following  such 
interpretive  ruling,  we  have  determined 
that  the  portion  in  italics  should  be 
deleted. 

"Q.  is  it  allowable  for  an  HMO  to 
contract  with  another  party  to  direct  the 


performance  of  the  HMO  s  marketing 

functions? 

A.  Yes.  An  HMO  is  allowed  to  enter 
into  a  contract  with  another  party  which 
undertakes  marketing  activities  on  the 
HMO's  behalf;  however,  such  contract 
must  specify  that  the  HMO  retains  the 
right  to  terminate  the  agreement  and 
implement,  at  any  time,  its  own 
marketing  activities  to  any  groups  or 
individuals  it  proposes  to  sen-e.  Further. 
the  contract  must  assure  that 
performance  by  the  contractor  under  the 
contract  will  not  be  inconsistent  with 
the  HMO's  compliance  with  its 
assurances  and  applicable  requirements, 
such  as  the  one  for  full  and  fair 
disclosure  to  members  prior  to 
enrollment."  (Emphasis  added.) 

Although  the  two  parties  to  the 
marketing  contract  may  certainly  agree 
that  a  cancellation  clause  is  appropriate, 
its  inclusion  is  a  business  matter 
between  the  HMO  and  the  contractor 
and  should,  therefore,  not  be  prescribed 
by  the  Federal  Government  Such  a 
determination  is  consistent  with  the 
final  rulemaking  published  in  the 
February  14,  1985  Federal  Register  (50 
FR  6171-76)  which,  among  other 
changes,  deleted  that  section  of  the 
HMO  regulations  that  required  HMOs  to 
include  certain  provisions  in  their 
contracts  with  medical  groups, 
individual  practice  associations,  and 
health  professionals. 

>\ccordingly.  the  interpretive  ruling  is 
amended  to  read  as  follows. 

Q.  Is  it  allowable  for  an  HMO  to 
contract  with  an  other  party  to  direct  the 
performance  of  the  HMO's  marketing 
functions? 

A.  Yes.  An  HMO  is  allowed  to  enter 
into  a  contract  with  another  party  which 
undertakes  marketing  activities  on  the 
HMO's  behalf;  however,  such  contract 
must  assure  that  performance  by  the 
contractor  under  the  contract  will  not  be 
inconsistent  with  the  HMO's  com.pliance 
with  its  assurances  and  applicable 
requirements,  such  as  the  one  for  full 
and  fair  disclosure  to  members  prior  to 
enrollment. 

Daled:  March  17, 1985. 
Robert  Graham, 

Administrator.  Health  Resources  and 
Sen'ices  Administration. 
[VR  Doc  85-6794  Filed  3-21-65:  8:45  am] 
BILUMG  CODE  41«0-1ft-M 


Office  of  Child  Support  Enforcement 

Delegations  of  Child  Support 
Enforcement  Program  Authorities 

Notice  is  hereby  given  that,  pursuant 
to  the  authorities  for  the  Child  Support 
Enforcement  Amendments  of  1984,  Pub. 


L  98-378,  section  9  of  the  Parental 
Kidnapping  Prevention  Act  of  1980,  Pub. 
L.  96-611,  and  certain  organizational 
realignments  of  program  administration 
functions  within  the  Department,  the 
Secretary  has  approved  the  following 
delegations  of  authority  to  the  Director. 
OCSE: 

I  Pursuant  to  section  466  of  the  Social 
Secunty  Act  (the  Act),  as  amended, 
authority  to  specify  data  and  estimates 
pertaining  to  caseloads,  processing 
times,  administrative  costs  and  average 
support  collections  which  the  State  is 
required  to  produce  to  request  an 
exemption  from  the  requirement  to  enact 
any  of  the  laws  or  use  the  procedures 
required. 

n.  Pursuant  to  section  466  of  the  Act. 
authority  to  exempt  a  Slate,  upon  its 
request  for  an  exemption  from  the 
requirement  to  enact  any  of  the  laws  or 
use  the  procedures  required  under 
section  466  of  the  Act  from  the 
requirement  to  enact  the  law  or  use  the 
procedures  involved,  or  to  exempt  one 
or  more  political  subdivisions  of  the 
State  from  these  requirements,  based  on 
the  effectiveness  and  efficiency  of  the 
State  Child  Support  Enforcement 
program. 

Conditions 

(a)  Authority  to  exempt  one  or  more 
political  subdivisions  within  a  State  is 
limited  to  the  requirement  under  which 
expedited  processes  are  in  effect  for 
obtaining  and  enforcing  support  orders 
and.  at  State  option,  establishing 
paternity,  and  must  be  based  on  the 
effectiveness  and  timeliness  of  support 
order  issuance  and  enforcement  w.thir. 
the  political  subdivision. 

(b)  Exemptions  granted  are  subject  to 
continuing  review  and  termination  of  the 
exemptions  should  circumstances 
change. 

III.  Pursuant  to  section  15  of  Pub.  L 
98-378,  authority  to  determine,  at  the 
request  of  any  State  on  the  basis  of 
information  submitted  by  the  State  and 
such  other  information  as  ma\  be 
available,  if  a  State  shall  not  be  required 
to  establish  a  State  Commission. 

Conditions 

(a)  A  State  shall  not  be  required  to 
establish  a  State  Commission: 

(i)  If  the  State  has  placed  in  effect  and 
is  implementing  objective  standards  for 
the  determination  and  enforcement  of 
child  support  obligations; 

(ii)  If  the  State  has  established  within 
five  years  pnor  to  the  enactment  of  Pub. 
L  98-378  a  commission  or  council  with 
substantially  the  same  functions  as  the 
State  Commissions  provided  for  under 
section  15  of  Pub  L.  98-378:  or 
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(iii)  If  the  State  is  making  satisfactory 
progress  toward  fully  effective  child 
support  enforcement  and  will  continue 
to  do  so. 

IV.  Pursuant  to  section  452(8)(4)  of  the 
Act.  authority  to  determine,  for  the 
purposes  of  the  penalty  provision  of 
section  403(h)  of  the  Act.  whether  the 
actual  operation  of  State  programs  for 
locating  absent  parents,  establishing 
paternity  and  obtaining  child  support 
substantially  complies  with  the 
requirements  of  Part  D  of  title  IV  of  the 
Act,  based  upon  audits  of  such  programs 
undertaken  in  accordance  with  section 
452(a)(4)  of  the  Act  not  less  often  than 
once  every  3  years  (or  not  less  often 
than  an-'iuaUy  in  the  case  of  any  Slate  to 
which  a  reduction  is  being  applied  under 
section  403(h)(1),  or  which  is  operating 
under  a  corrective  action  plan  in 
accordance  with  section  403(h)(2j  of  the 
Act). 

Conditions 

(a)  Authority  to  make  the  final 
decision  that  the  penalty  provision  of 
section  403(h)  of  the  Act  will  be  imposed 
upon  a  State  and  to  determine  the 
a.mount  of  the  penalty  is  reserved  for  the 
Director.  Office  of  Child  Support 
Enforcement,  after  consultation  with  the 
Secretary. 

(b)  A  State  which  is  not  in  full 
compliance  with  the  requirements  of 
sections  402(a)(27),  452(a)(4)  and  403(h) 
of  the  Act  shall  be  determined  to  be  in 
substantial  compliance  if  it  is 
determined  that  any  noncompliance  is 
of  a  technical  nature  which  does  not 
adversely  affect  the  performance  of  the 
State  Child  Support  Enforcem.ent 
program. 

V.  Pursuant  to  section  403(h)(2)  of  the 
Act.  authority  to  determine  whether  or 
not  to  suspend  the  penalty  or  to  end  a 
penalty  suspension. 

Conditions 

(a)  The  penalty  shall  be  suspended  if: 
(:)  The  State  submits  a  corrective 

action  plan  (within  a  period  specified  in 
regulations)  which  contains  steps 
necessary  to  achieve  substantial 
compliance  within  an  appropriate  time 
period; 

(ii)  The  corrective  action  plan  (and 
anv  amendments  thereto)  is  approved; 
and 

(iii)  The  corrective  action  plan  (and 
any  amendments  thereto)  is  being  fully 
implemented  by  the  State  and  the  State 
is  progressing  in  accordance  with  the 
timetable  contained  in  the  plan  to 
achieve  sub.s!antial  compliance. 

(b)  A  suspension  of  the  penalty  shall 
continue  until  such  time  as  it  is 
determined  that; 


(i)  The  State  has  achieved  substantial 
compliance; 

(ii)  The  State  is  no  longer 
implementing  its  corrective  action  plan; 
or 

(iii)  The  State  is  implementing  or  has 
implemented  its  corrective  action  plan 
but  has  failed  to  achieve  substantial 
compliance  within  the  appropriate  time 
period. 

VI.  Pursuant  to  section  458  of  the  Act, 
authority  to  estimate  the  amounts  of  the 
incentive  payments  to  be  made  to  the 
various  States  at  or  before  the  beginning 
of  each  fiscal  year,  to  make  such 
payments  on  a  quarterly  basis,  and  to 
detemiine  whether  such  amounts  should 
be  reduced  or  increased  to  the  extent  of 
any  overpayments  or  underpayments 
determined  to  have  been  made  under 
section  458  of  the  Act  to  the  States 
involved  for  prior  periods  and  with 
respect  to  which  adjustment  has  not 
already  been  made. 

Conditions 

(a)  If  one  or  more  political 
subdivisions  of  the  State  participate  in 
the  costs  of  carr>-ing  out  activities  under 
the  State  plan  during  any  period,  each 
such  subdivision  shall  be  entitled  to 
receive  an  appropriate  share  of  any 
incentive  payment  made  to  the  State  for 
such  period,  taking  into  account  the 
efficiency  and  effectiveness  of  the 
activities  carried  out  under  the  State 
plan  by  the  political  subdivision. 

VTI.  Pursuant  to  sections  455(e)  and 
1115  of  the  Act,  authority  to  appoint 
panelists  to  review  grant  applications 
concerning  dem.onstration  projects 
v^hich  involve  programs  for  locating 
absent  parents,  establishing  paternity 
and  obtaining  child  support. 

VIII.  Pursuant  to  sections  455(e)  and 
1115  of  the  Act,  authority  to  direct  the 
com.petitive  review  of  grant  appHcations 
concerning  demonstration  projects 
which  involve  program.s  for  locating 
absent  parents,  establishing  paternity 
and  obtaining  child  support. 

IX.  Pursuant  to  sections  455(e)  and 
1115  of  the  Act,  authority  to  administer 
and  im.plement  demonstration  projects 
which  involve  programs  for  locating 
absent  parents,  cstablisiung  paternity 
and  obtaining  child  support. 

Conditions 

(a)  Where  a,!  or  any  part  of  an 
experimental,  pilot  or  demonstration 
project  is  wholly  financed  with  Federal 
funds  made  available  under  section  1115 
of  the  Act,  without  any  State,  local,  or 
other  non-Federal  financial 
participation,  that  project  must  be 
personally  approved  by  the  Secretary  or 
Under  Secretary  of  HHS. 

(b)  The  project; 


(i)  Must  be  designed  to  improve  the 
financial  well-being  of  children  or 
otherwise  improve  the  operation  of  the 
child  support  program; 

(ii)  May  not  permit  modifications  in 
the  child  support  program  which  would 
have  the  effect  of  disadvantaging 
children  in  need  of  support;  and 

(iii)  Must  not  result  in  increased  cost 
to  the  Federal  Government  under  the 
program  of  aid  to  families  with 
dependent  children. 

X.  Pursuant  to  section  1115  of  the  Act. 
authority  to  approve  grant  awards  and 
perform  related  grants  manage.ment 
functions  for  cooperative  demonstration 
projects  which  involve  programs  for 
locating  absent  parents,  establishing 
paternity  and  obtaining  child  support. 

Conditions 

(a)  Where  all  or  any  part  of  an 
experimental,  pilot  or  demonstration 
project  is  wholly  financed  with  Federal 
funds  made  available  under  section  1115 
of  the  Act,  without  any  State,  local,  or 
other  non-Federal  financial 
participation,  that  project  must  be 
personally  approved  by  the  Secretary  or 
Under  Secretary  of  HHS. 

XI.  Pursuant  to  section  1115  of  the  Act, 
authority  to  waive,  and  review  waivers 
of  compliance  with  State  plan 
requirements  under  the  Child  Support 
Enforcement  program  to  enable  States  to 
carry  out  experimental,  pilot  or 
demonstration  projects. 

Conditions 

(a)  Where  all  or  any  part  of  an 
experimiental,  pilot  or  demonstration 
project  is  wholly  financed  with  Federal 
funds  made  available  under  section  1115 
of  the  Act,  without  any  State,  local,  or 
other  non-Federal  financial 
participation,  that  project  must  be 
personally  approved  by  the  Secretary  or 
Under  Secretary  of  HHS. 

XII.  Pursuant  to  section  455(e)  of  the 
Act,  authority  to  waive  any  of  the 
requirements  of  Part  D  of  title  IV  of  the 
Act  that  relate  to  the  special  project 
grants  to  States  to  promote 
improvements  in  interstate  enforcement. 

XIII.  Pursuant  to  section  455(e)  of  the 
Act,  authority  to  determine  the  terms 
and  conditions  a  State  must  meet  in 
o.-der  to  qualify  for  a  special  project 
grant  to  promote  improvements  in 
interstate  enforcement.  "5.. 

XIV.  Pursuant  to  section  455(e)  of  the 
Act,  authority  to  approve  special  project 
grants  to  States  to  promote 
improvements  in  interstate  enforcement. 
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Conditions 

(a)  The  project  must  be  likely  to  be  of 
significant  assistance  in  improving 
interstiite  enforcement. 

XV.  Pursuant  to  section  463  of  the  Act. 
authority  to  sign  agreements  with  States 
for  use  of  the  Federal  Parent  Locator 
Service  in  connection  with  the 
enforcement  or  determination  of  child 
custody  and  in  rases  of  parental 
kidnaping  of  a  child. 

XVI.  The  delegations  contained  in 
Authorities  1,  HI.  IV  and  VI-XIV  may  be 
redelegated. 

XVII.  The  delegations  specified  in 
Authorities  1-XV  above  were  approved 
by  the  Secretary  on  February  4. 1985. 
The  Secretary  also  affirmed  and  ratified 
any  actions  taken  by  the  Director, 
OCSE,  prior  to  the  effective  date  of  the 
approved  delegations. 

John  |.  O'Shaughnessy, 

Assistant  Secretary  for  Management  and 

Budget. 

March  14. 1985. 

|KR  Hoc.  H.-^-eSBS  Filed  3-21-85;  8:45  am| 

BI1.UNC  CODE  419«M31-iyi 


DEPARTMENT  OF  THE  INTERlOa 
Bureau  of  Indian  Affairs 

Advisory  Committee  for  Exceptional 
Children,  To  Investigate  the  Unmet 
Needs  of  Handicapped  Indian 
Children;  Meeting 

This  notice  is  published  in  accordance 
of  authority  delegated  by  the  Secretary 
of  the  Interior  to  the  Assistant  Secretary 
of  Indian  Affairs  by  209  DM  8. 

In  accordance  with  Section  612(7)  of 
Pub.  L.  94-142  as  amended  by  Section 
5(a)  of  Pub.  L.  94-142,  Education  of  the 
Handicapped  Act.  the  Bureau  of  Indian 
Affairs  Advisory  Committee  for 
Exceptional  Children  will  meet  on 
March  28.  29.  Si  30. 1985  in  Tucson. 
Arizona  at  the  Smugglers  Inn.  6350  E. 
Speedway. 

The  purpose  of  the  meeting  will  be  to 
investigate  the  unmet  needs  of 
handicapped  Indian  children,  to  discuss 
the  special  application  process  for  the 
Bureau  of  Indian  Affairs'  Special 
Education  Program  review  and  revise 
the  Charter  and  pirto  for  the  next  fiscal 
year. 

The  meeting  is  open  tb  the  public.  Any 
member  of  the  public  can  file  a  written 
statement  concerning  the  matters 
discussed  witn  the  Bureau  of  Indian 
Affairs.  Branch  of  Exceptional 
Education,  1951  Constitution  Avenue. 
N.W.,  Code  .523,  Washington,  D.C  20245, 
within  30  days  after  the  meeting. 


.Any  additional  information  about  the 
meeting  can  be  obtained  from  Ms.  Marie 
J.  Emery.  Bureau  of  Indian  .Affairs,  Main 
Interior  Building.  Room  4644,  telephone 
number  (202)  343-6675. 
Thedore  C.  Ki«nzke, 
Acting  Duty  Assistant  Secretary — Indian 
Affairs. 

March  14. 1985. 

[FR  Doc.  6977  Filed  3-21-65;  8:45  am) 
BILLING  CODE  431(M»-M 


Irrigation  Operation  and  Maintenance 
Charges;  Water  Charges  and  Related 
Information  on  the  Wapato  Irrigation 
Project,  WA 

This  notice  of  operation  and 
maintenance  rates  and  related 
information  is  published  under  the 
authority  delegated  by  the  Secretary  of 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  in  230  DM  1  and 
redelegated  by  the  Assistant 
Secretary — Indian  Affairs  to  the  Area 
Directors  in  10  BIAM  3.  The  authority  to 
issue  regulations  is  vested  in  the 
Secretary  of  the  Interior  by  5  U.S.C.  301 
and  Section  463  and  465  of  the  Revised 
Statutes  (25  U.S.C.  2  and  9).  and  also 
under  25  CFR  171.1(e). 

On  January  11, 1985,  in  50  FR  1637. 
there  was  published  a  notice  of 
proposed  assessment  rates  and  related 
provisions  on  the  Wapato  Irrigation 
Project  for  Calendar  Year  1985  and 
subsequent  years  until  further  notice. 
These  assessment  rates  were  proposed 
pursuant  to  the  authority  contained  in 
the  Acts  of  August  1, 1914,  (38  Stat.  583), 
and  March  7,  1928,  (45  Stat.  210). 

Interested  persons  were  given  30  days 
in  which  to  submit  written  comments, 
views  or  arguments  regarding  the 
proposed  rates  and  related  provisions. 
During  this  period  no  comments, 
suggestions,  or  objections  were 
submitted.  Therefore,  the  assessment 
rates  and  related  provisions  as  set  forth 
below  are  adopted  effective  30  days 
after  date  of  initial  publication  in  the 
Federal  Register 

Wapato  Irrigation  Project — General 

Administration 

The  Wapato  Irrigation  Project,  which 
consists  of  the  Ahtanum  Unit, 
Toppenish-Simcoe  Unit,  and  Wapato- 
Satus  Unit  within  the  Yakima  Indian 
Reservation,  Washington,  is 
administered  by  the  Bureau  of  Indian 
Affairs.  The  Project  Engineer  of  the 
Wapato  Irrigation  Project  is  the  Officer- 
in-Charge  and  is  fully  authorized  to 
carry  out  and  enforce  the  regulations, 
either  directly  or  through  employees 


designated  by  him  The  genera! 
regulations  are  contained  in  Part  171. 
Operation  and  Maintenance,  Title  25 — 
Indians,  Code  of  Federal  Regulations  (42 
FR  30362.  June  14.  1977). 

Irrigation  Season 

Water  will  be  available  for  irrigation 
purposes  from  April  1  to  September  30 
each  year.  These  dates  may  be  varied  as 
much  as  20  days  when  weather 
conditions  and  the  necessity  for  doing 
maintenance  work  warrants  doing  so. 

Request  for  Water  Delivery  and 
Changes 

Requests  for  water  delivery  and 
changes  will  be  made  at  least  24  hours 
in  advance.  Not  more  than  one  change 
will  be  made  per  day.  Changes  will  be 
made  only  during  the  ditchrider's  regular 
tour.  Pump  shut-down,  regardless  of 
duration,  without  the  required  notice 
will  result  in  the  delivery  being  closed 
and  locked.  Repeated  violations  of  this 
rule  will  result  in  strict  enforcement  of 
rotation  schedules.  Water  users  will 
change  their  sprinkler  lines  without 
shutting  off  more  than  one-half  of  their 
lines  at  one  time.  Sudden  and 
unexpected  changes  in  ditch  flow  resul's 
in  operating  difficulties  and  waste  of 
water. 

Time  for  Payment  of  Water  Charges 

The  assessments  fixed  by  these 
regulations  shall  become  due  April  1  of 
each  year  and  are  payable  on  or  before 
that  date.  To  all  charges  assessed 
against  lands  in  patent  in  fee  ownership, 
and  those  paid  by  lessees  of  Indian 
lands  direct  to  the  project  office, 
remaining  unpaid  on  July  1  following  the 
due  date,  there  shall  be  added  a  penalty 
of  one  and  one-half  percent  for  each 
month,  or  fraction  thereof,  from  the  due 
date  until  the  charges  are  paid. 

Charges  for  Special  Services 

Charges  will  be  collected  for  various 
special  services  requested  by  the 
general  public,  water  users  and  other 
organizations  during  the  Calendar  Year 
1985  and  subsequent  years  until  further 
notice,  as  detailed  below: 

(1)  Requests  for  Irrigation  Accounts 

and  Status  Reports.  Per  Report SI 5.00 

[Z]  Requests  for  Verification  of 

Account  Delinquency  Status.  Per 

Report '. $10.00 

[3\  Requests  for  Splitting  of  Operation 
and  Maintenance  Bills  (in  addition 
to  minimum  billing  fee]  Per  Bill SlO.OO 

(4)  Requests  for  Billing  of  Operation 
and  Maintenance  to  Other  than 
Owner  or  l^essee  of  Record  (in 
addition  to  minimum  billing  fee). 
Per  Bill $10.00 
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I  Requests  for  Other  Special  Services 
Simlar  to  the  above,  when 

appropridte.  Per  Report SlO.OO 

Requests  for  elimindtion  of  lands 
fror'i  the  Project.  !n  the  event  that 
ths  elimindtion  is  approved,  a 
portion  of  the  fee  will  be  used  to 
pay  the  Yakima  County  Recording 
f«^ •• (SlO.OO). 

Ahtanum  Unit 

Charges 

(a)  The  operation  and  miintenanre 
rate  en  larids  of  the  Ahtanun-i  Irrigation 
Unit  for  the  Calerdar  Year  19fi.5  and 
subsequent  years  until  further  notice,  is 
fixed  at  $7.00  per  acre  per  annum  for 
land  to  which  water  can  be  delivered 
from  the  project  works. 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  msinlfc.nance  bills 
arc  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acies  plus 
$5.  A  one  acre  charge  shall  be  levied  on 
all  tracts  of  less  than  one  acre. 

Toppenish-Simcoe  Unit 

(a)  The  operation  and  maintenance 
rate  for  the  lands  under  the  Toppenish- 
Simcoe  I.Tigation  Unit  for  the  Calendar 
Year  1985  and  subsequent  years  until 
further  notice,  is  fixed  at  $7  00  per  acre 
per  annum,  for  lan.-i  for  which  an 
application  for  water  is  approved  by  the 
Project  Engineer. 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  hill  issued  for  any 
tract  Will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
S5.  A  one  acre  charge  shall  be  levied  on 
all  tracts  of  less  than  one  acre. 

Wapato-Satus  Unit 

Charges 

(a)  The  basic  operation  and 

m.aintenance  rates  on  assessable  lands 
under  the  Wnpato  Satus  Unit  are  fixed 
for  the  Calendar  Year  1985  and 
subsequent  years  until  further  notice  as 
follows: 

(1)  -Minimum  charge  for  all  tracts $24.00 

!2j  Basic  rate  upon  all  farm  units  or 
tracts  for  eat  h  as.s.issable  acre 
except  Additional  Vvorl-s  lands S24.00 

(?)  Rate  per  assessable  acre  for  all 
lands  with  a  storai^e  water  rights, 
known  as  "B  '  lands,  in  addition  to 
other  charges  per  aci? S2.20 

(4)  Basic  rate  upon  all  farm  units  or 
tra.-ts  for  each  assessable  acre  of 
Addilonal  Works  Land $25.00 

(b)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 


charge  of  $5  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  p.-epared.  The  bilU  issued  for  any 
tract  will,  therefore,  be  the  basic  rate 
per  acre  times  the  number  of  acres  plus 
$5.  A  one  acre  charge  be  levied  against 
all  tracts  of  less  than  one  acre. 

Assesssable  Lands 

The  assessable  lands  of  the  Wapato- 
Satus  Unit  are  classified  under  these 
regulations  as  follows: 

(a)  All  Indian  trust  (A  or  B)  land 
designated  as  assessable  by  the 
Secretary  of  the  Interior,  except  land 
which  has  never  been  cultivated  if  in  the 
opinion  of  the  Project  Engineer  the  cost 
of  preparing  such  land  for  irrigation  is  so 
high  as  to  preclude  its  being  leased  at 
this  time  for  agricultural  purposes. 

(b)  All  Indian  trust  (A  and  B)  land  not 
design, ited  as  assessable  by  the 
Secretary  of  the  Interior  for  which 
application  for  water  is  pending  or  on 
which  assessments  had  been  charged 
the  preceding  year. 

(c)  All  patent  in  fee  land  covered  by  a 
water  right  contract,  except  on  land  that 
because  of  inadequate  drainage  is  no 
longer  productive.  The  adequacy  of  the 
drainage  is  determined  by  the  Project 
Engineer. 

(d)  At  the  discretion  of  P>roject 
Engineer  and  upon  the  payment  of 
charges,  patent  in  fee  land  for  which  an 
application  for  a  water  right  or 
modification  of  a  water  contract  is 
pending. 
Stanley  Speakes. 
Area  Director. 
|FR  D..C.  85-6fll2  Filed  S-21-85:  8:45  am) 

BILLING  CODE  4310-02-M 


Wind  River  Irrigation  Project, 
Wyoming;  Annual  Operation  and 
Maintenance  Charges  and  Related 
Information  , 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Public  notice. 


SUMMARY:  This  notice  sets  forth  changes 
to  the  operation  and  maintenance 
charges  and  related  information 
applicable  to  presently  assessable  lands 
located  within  the  diminished  portion  of 
the  Wind  River  Irrigation  Project, 
Wyoming,  south  of  the  Big  Wind  River. 
The  annual  assessment  rate  for 
operation  and  maintenance  is  being 
changed  from  59.33  per  acre  to  SlO.90 
per  acre  for  the  assessable  area  under 
constructed  works  south  of  the  Big  Wind 
River  to  properly  reflect  the  actual  costs 
for  labor,  materials,  equipment  and 
services.  This  notice  does  not  change 
the  per  acre  assessment  rate  of  $13.30 


and  related  information  for  presently 
assessable  lands  located  within  the 
ceded  Wind  River  Irrigation  Project 
north  of  the  Dig  Wind  River  (LeClair 
Irrigation  Project)  estdblished  bv  notice 
published  in  the  Federal  Register  April 
28,  1983  (48  PR  192J3). 

EPFECTtVE  DATE:  April  1.  ig.«5. 

FOR  FURTHER  INFORMATION  CONTACT: 

L.W.  Collier.  Superintendent,  Wind 
River  Agency,  Fort  '.Vashakie,  Wyoming 
82514,  telephone  nur;ber  (307)  255-8301, 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  issued  pursuant  to  25  CFR  171.1 
under  authority  delegated  to  the 
Assistant  Secretary  for  Indian  Affairs 
and  the  Deputy  Assistant  Secretary- 
Indian  Affairs  by  the  Secret.irv  of  the 
Interior  in  200  DM  8.  This  authority  is 
vested  in  the  Secret.:iry  of  the  Inferior  by 
5  U.S.C.  301  and  25  I'  S.C.  2  .i-^d  385.  The 
current  operation  and  maintenance 
charge  was  established  by  notice 
published  in  the  Federal  Register  June 
13,  1984  (49  f'R  24},'>0),  A  Public  .Notice 
declaring  the  intent  to  raise  the 
operation  and  maintenance  assessment 
rate  to  not  more  than  Sll.OO  per  acre 
was  published  in  three  local  newspapers 
and  placed  in  several  of  the  pest  offices 
and  other  public  builiiings  throughout 
the  reservation.  The  Project  Engineer 
presented  the  need  to  raise  the  irrigation 
operation  and  maintenance  rqfe  at  a 
meeting  with  the  Crowheart  (Upper 
Wind  Unit)  waterusers  on  January  8. 
1985;  the  waterusers  of  the  Johnstown. 
Little  Wind  and  Lefthand  Units  of  the 
project  on  January  10,  1985:  and  the  Joint 
Business  Council  of  the  Shoshone  and 
Arapahoe  Tribes  on  January  23.  1985. 

Interested  persons  were  given  30 
days,  from  the  posting  date  of  the  Public 
Notice  to  submit  written  comments 
regarding  the  proposed  operation  and 
maintenance  rate.  This  30  day  period 
ended  January  15.  1985.  .\o  written 
comments  were  received  from  any 
wateruser  during  the  30  day  period.  The 
Joint  Business  Council  was  not  able  to 
meet  with  the  Project  Engineer  and 
Superintendent  until  after  January  15. 
1985.  However,  the  Superintendent 
delayed  the  decision  to  set  the  operation 
and  maintenance  rate  until  the  Joint 
Business  Council  heard  the  reasons  for 
the  proposal  to  raise  the  O&M.  Action  of 
the  Council  was  to  oppose  the  increase 
and  request  a  freeze  of  the  rat"  at  S9.33 
per  acre,  the  1984  rate,  and  to  send  a 
resolution  to  that  effect  to  the  Wyoming 
Congressional  Delegation.  This  is 
Resolution  No.  5632. 

Serious  consideration  was  given  to 
the  Council's  request  to  hold  the 
operation  and  maintenance  assessment 
at  the  1984  rate  of  $9.33  per  acre.  To  do 
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this,  it  would  be  necessary  to  expend 
part  of  the  Project's  reserve  fund  late  in 
fiscal  year  1985  to  make  up  for  the 
deficiency  in  collections  at  the  S9.33 
rate.  Advice  from  the  Billings  Area 
Office  was  that  such  use  of  the  reserve 
fund  would  be  counter  to  the  purpose  of 
maintaining  it.  The  reserve  is  to  be  used 
as  insurance  against  major  damage 
which  might  occur  to  the  Project 
facilities;  insurance  against  some  other 
financial  calamity  of  the  Project;  or  as  a 
source  of  money  to  make  major 
equipment  purchases,  with  the  provision 
that  tlie  reserve  be  reimbursed  to  its 
initial  level.  The  reserve  is  not  to  be 
used  to  ease  the  burdens  of  the  farming 
and  ranching  community  during  their 
current  financial  crisis,  or  as  a  fund  to 
make  up  for  deficient  collections. 

By  March  6, 1985.  no  further 
comments  were  received  from  the 
Tribes  or  no  cominrnts  were  received 
from  any  one  of  the  members  of  the 
Congressional  Delegation. 

On  March  6. 1985  the  operation  and 
maintenance  rate  was  set  at  $10.90  per 
acre. 

Subsequently.  Public  Notices  setting 
the  rate  at  SlO.90  were  sent  to  three 
local  newspapers  and  posted  in  several 
public  buildings  throughout  the  Wind 
River  Reservation. 

In  accordance  with  the  above,  the 
annual  operation  and  maintenance 
charges  for  prpsently  assessable  lands 
within  the  diminished  portion  of  the 
Wind  River  Irrigation  Project.  Wyoming. 
south  of  the  Big  Wind  River,  for 
calendar  year  1985.  and  subsequent 
years  until  further  notice,  are  hereby 
fixed  at  $10.90  per  acre.  The  annual 
operation  and  maintenance  assessment 
for  1985.  and  all  subsequent  years,  shall 
be  due  April  1. 

To  all  charges  assessed  against  lands 
in  non-Indian  ownership  and  Indian 
lands  under  lease  to  non-Indian  lessees, 
which  are  not  paid  on  or  before  July  1,  of 
each  year,  following  the  due  date,  there 
shall  be  added  a  penalty  of  one-half  of 
one  percent  per  month  or  fraction 
thereof,  from  the  due  date,  as  long  as 
long  as  the  delinquency  continues.  No 
water  shall  be  delivered  until  such 
charges  ha\e  been  paid;  except  that 
Indian  water  users  who  are  financially 
unable  to  pay  the  assessment  on  the  due 
date  may  be  furnished  water,  provided 
the  Superintendent  of  the  reservation 
certifies  to  t!;e  Project  Manager  of  other 
official  in  charge  of  the  project  that  such 
Indian  is  not  financially  able  to  pay  the 
assessment  or  has  made  satisfactory 
arrangement  to  pay  the  assessment  from 
proceeds  of  crops  or  from  other  sources. 

Penalty  interest  charges  shall  not  be 
assessed  against  lands  owned  by  an 


Indian  water  user,  nor  against  Indian 
lands  under  lease  to  an  Indian  lessee. 
L.W.  Collier, 

Superintendent.  Wind  River  Agency. 
[FR  Doc.  8^-6808  Filed  3-21-85:  8:45  am) 

BtLLINQ  CODE  4310-02-M 

Bureau  of  Land  Management 

Burley  District  Advisory  Council  and 
Grazing  Advisory  Board;  Meeting 

agency:  Bureau  of  Land  Management, 

lh!t:rior. 

ACTION:  Notice  of  meeting  and  agenda 
for  a  joint  Burley  District  advisory 
Council  and  Grazing  Advisory  Board. 

summary:  Notice  is  given  that  both  the 
Burley  District  Advisory  Council  and 
Grazing  Advisory  Board  will  meet  on 
April  24,  1985. 

The  meeting  will  convene  at  10:00  a.m. 
in  the  Conference  Room  of  the  Bureau  of 
Land  Management  Office  at  200  South 
Oakley  Highway.  Burley.  Idaho. 

Agenda  item  for  the  meeting  is: 

1.  Grazing  fee  study  report.  (A 
recommendation  will  be  solicited  from 
the  Council/Board.) 

Information  items: 

1.  BLM/FS  Interchange  study; 

2.  Grazing  subleasing  regulation; 

3.  Tracking  of  costs  involving 
rangeland  improvement  funds  (8100 
fund). 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council/Board 
beginning  at  11:00  a.m.  or  they  may  file 
written  statements  for  the  Council's/ 
Board's  consideration.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Detailed  minutes  of  the  Council/Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  during  regular 
business  hours  (7:45  a.m.  to  4:30  p.m. 
Monday  through  Friday)  within  30  days 
following  the  meeting. 

date;  April  24,  1985. 

ADDRESS:  Bureau  of  Land  Management. 
Buriey  District  Office,  Route  3.  Box  1, 

Burle\ ,  Idaho  8.3.^15- 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Da\:s,  Barley  District  Manager, 
(208)  67&-5514. 

Dated  March  15,1985. 
lohn  S.  Davis, 
District  ManOficr. 

\yR  Doc  85-6836  Filed  3-21-85;  8:45  amj 
Billing  cooe  «3io-z»-tl 


California  Desert  District  Advisory 
Council;  Meeting  Advances 
Schedule— 1985  and  19&6 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  California  Desert  District 

Advisory  Council  Meeting  Advance 

Schedule  1985  and  1986. 

SUMMARY;  The  purpose  of  this  notice  is 
to  provide  dates  and  locations  where 
the  Californii-.  Desert  District  Advisory 
Council  will  meet  m  1985  and  1986.  and 
is  published  in  accordance  with  Pub.  L. 
92-463  and  94-5"9 

The  California  Desert  District 
Advsiory  Ccuncil  to  the  Desert  District 
Manager  Bureau  of  Land  Managment 
U.S.  Department  of  the  Interior,  has  met 
once  in  in  1985.  on  February  14  and  15  in 
San  Bernardino.  California,  and  will 
meet  in  1985  as  follows,  subject  to 
fiuctuation  dependent  on  budget  and 
subject  matter  availability: 

1985: 

May  It)-17-18  Ridgecrest.  California 

November  14-15-16:  .Needles, 
California 

For  planning  purposes,  the  following 
1986  schedule  is  proposed: 
1986: 

February  27-28:  Death  Valley. 
California 

May  15-lb:  Anaheim.  Cdi.fornia 

November  13-1 4-1 5:  Palm  Springs, 
California 

Specific  agendas,  field  trips,  etc..  will 
be  determined  later  Specific  meeting 
notices  will  be  filed  in  advance  of  each 
meeting.  The  Advisory  Council  has 
discussed  and  recommended  ihe  abo\e 
dates  and  locations 
FOR  CURRENT  INFORMATION  AND 
MEETING  CONFIRMATIONS;  Contact  the 
California  Desert  District  Public  Affairs 
Office.  Bureau  of  Land  Management. 
1695  Spruce  Street,  Riversidf   California 
92507  (-141  351-638'!. 

Dated:  March  14,  1985 

Gerald  E.  Hillier. 

D:st'!C!  r-fjncger. 

[FR  Doc  85-6800  F::ed  3-21-85;  8:45  am) 

BILUHQ  CODC  4310-40-t* 


Casper  District  Advisory  Council; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior, 

action:  Casper  D;str)r:t  .Advisory 

Council  Meeting 

summary:  The  Casper  District  Advisory 
Council  will  meet  on  April  30.  1985.  m 
the  conference  room  of  the  Bureau  of 
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Land  Management's  (BLM)  Casper 
District  Office  in  Casper,  Wyoming.  The 
meeting  wiJl  begin  at  10:00  a.m. 

The  meeting  agenda  will  include 
briefings  and  updates  on  the  Forest 
Service/BLM  Interchange,  wild  horses, 
the  Platte  River  and  Buffalo  Resource 
Area  Management  Plans,  and 
cooperative  management  agreements, 
grazing  fees,  FOCRMA;  and  comments 
from  the  public.  Other  topics  may  be 
considered  as  suggested  by  council  ■ 
members  or  the  public. 

Meetings  are  open  to  the  public. 
Persons  interested  in  addressing  the 
council  should  contact  Runore  Wycoff  at 
the  number  below  in  advance  of  the 
meeting.  Proceedings  of  the  meeting  will 
be  available  within  30  days  after  the 
meeting. 

DATt  April  30, 1985  at  10.00  a.m. 
ADDRESS:  Bureau  of  Land  .Management. 
Casper  District  Office,  951  North  Poplar 
Street,  Casper,  Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 

Runore  Wycoff,  Bureau  of  Land 
Management,  951  North  Poplar  Street, 
Casper,  Wyoming  82601,  (.lO?]  261-5557. 

Dated:  March  14.  1985. 
James  W.  Monroe, 
District  Manager. 
|FR  Doc.  85-6805  Filed  3-21-85;  8:45  am] 

BtLUMG  CODE  4310-22-M 


Idaho  Falls  District  Grazing  Advisory 
Board;  Meeting 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Meeting  of  the  Idaho  Falls 
District  Grazing  Advisory  Board  and 
Advisory  Council. 


SUMMARY:  The  Idaho  Falls  District 
Cirazing  Advisory  Board  and  Advisory 
Council  will  meet  -Monday.  April  15. 
laas.  Notice  of  this  meeting  is  in 
accordance  with  Pub.  L.  92^63.  The 
ni.-eting  will  begin  at  9  am.  at  the  Idaho 
Falls  BLM  Office,  940  Lincoln  Road  in 
Idaho  Falls  The  meeting  is  open  to  the 
public;  public  comments  on  agenda 
items  will  be  accepted  from  11:00  to 
11:45  am. 

Agenda  items  for  the  meeting  include: 

1.  Idaho  Falls  District  activities 
update. 

2.  Grazing  Fee  Study. 

3.  Bureau  of  Land  Management/US. 
Forest  Service  Interchange  Program. 

Summary  minutes  of  the  meeting  will 
be  kept  in  the  District  Office  and  will  be 
available  for  public  inspection  and 
reproduction  during  business  hours  (7:45 
am  to  4.30  p.m.)  within  30  days  after 
the  meeting. 


FOR  FURTHER  INFORMATION  CONTACT: 

Odell  A.  Frandsen.  Bureau  of  Land 

Management,  940  Lincoln  Road,  Idaho 

Falls.  Idaho  83401;  Telephone:  (208)  529- 

1020. 

Odell  A.  Frandsen. 

District  Manager. 

March  14,  1985. 

(FR  Doc.  85-6827  Filed  >-21-85:  8:45  am] 

BIUJNO  CODE  4310-45-M 


IC-38M3-C) 

Realty  Action— Direct  Sale  of  Public 
Land  In  Montrose  County,  CO 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  Realty  Action  C- 
38383-C.  Direct  sale  of  public  land  to 
Gary  Voth. 


summary:  The  following  described  land 
has  been  e.xamined  and  identified  as 
suitable  for  disposal  by  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat 
2750;  43  U.S.C.  1713)  at  no  less  than  the 
appraised  fair  market  value  of  S3,000. 

New  Mexico  Principal  Meridian,  Colorado 
T.  47  N,  R.  9  W., 
Sec.  2:  Lot  16,  containing  2.69  acres. 

The  lands  described  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action. 

The  parcel  is  being  offered  by  direct 
sale  to  Mr.  Voth  because  he  had  relied 
upon  an  erroneous  survey  and 
constructed  a  garage,  part  of  a  well 
pumphouse  and  pari  of  a  leach  field  on 
public  land.  This  sale  is  consistent  with 
the  land  use  plan  for  the  area. 

The  sale  will  occur  after  June  1, 1985, 
but  not  later  than  August  1, 1985.  The 
sale  date  will  be  the  day  Mr.  Voth 
submits  20%  or  more  of  the  appraised 
value  of  the  land.  Following  receipt  of 
the  20%.  Mr.  Voth  will  have  180  days 
within  which  to  submit  the  remaining 
80"  of  the  appraised  value. 

Additionally.  Mr.  Voth  will  be 
required  to  file  an  application  for  the 
mineral  estate  of  the  parcel,  except  the 
oil.  gas  and  coal  which  will  be  reserved 
to  the  United  States.  This  application 
must  be  filed  with  the  Montrose  District 
Ofiice  within  30  days  of  the  sale  date, 
and  be  accompanied  with  a  $50.00  filing 
fee. 

The  patent  issued  for  this  land  will 
contain  a  reservation  to  the  United 
States  of  rights-of-way  for  the 
construction  of  ditches  and  canals  (26 
Slat.  391;  43  U.S.C.  945);  a  reservation  of 
the  oil,  gas  and  coal  reserves;  a 
reservation  of  a  road  ri^ht-of-way 


documented  in  case  file  C-39211:  and  be 
subject  to  valid  existing  rights.  Detailed 
information  regarding  this  sale, 
including  the  planning  documents  and 
Environmental  Assessment,  is  available 
for  review  in  the  Montrose  District 
Office. 

date:  For  a  period  of  45  days  from  the 
date  of  the  publication  of  this  Notice  in 
the  Federal  Register,  interested  parties 
may  submit  comments  to  the  District 
Manager.  Montrose  District  Office. 
ADDRESS:  Comments  should  be  sent  to: 
Montrose  District  Manager,  Bureau  of 
Land  Management.  2^65  South 
Townsend,  Montrose,  Colorado  81401, 

Any  adverse  comments  will  be 
evaluated  by  the  District  Manager,  who 
may  vacate  or  modify  this  Realty  Action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  District 
Manager,  this  Realty  Action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 
Paul  W.  Arrasmilh, 
Montrose  District  Manager. 
March  14,  1985. 

[FR  Doc.  85-6828  Filed  3-21-85:  8:45  am] 
BILLING  CODE  4310-JB-M 


Area  Closure;  Butte  District,  MT 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Amend  the  existing  yearlong 
ORV  closure  on  the  40-acre  Culver  Pond 
tract  to  additionally  restrict  foot  travel 
from  October  1  to  July  15. 

SUMMARY:  This  notice  expands  the 
closure  of  a  40-acre  Public  Land  tract  to 
include  travel  by  foot  as  well  as  vehicles 
from  October  1  to  July  15  to  protect  an 
active  bald  eagle  breeding  territory  and 
winter  roost.  The  tract  is  located  in 
T14S,  RlE,  Sec.  8  SE'ASE'A  immediately 
adjacent  to  Red  Lock  Lakes  National 
Wildli.fe  Refuge.  This  additional  closure 
on  BLM  land  coincides  with  an  identical 
closure  proposed  for  adjacent  refuge 
lands. 

The  limited  designation  will  allow 
administrative  access  during  the  closure 
period  only  for  crucial  management 
actions,  such  as  eagle  banding  or 
authorized  livestock  grazing. 

Area  closure  will  remain  in  effect  until 
further  notice. 

This  action  is  being  pursued  in 
accordance  with  43  CFR  Part  8364.  43 
CFR  8343,1,  and  to  meet  the 
requirements  of  the  Endangered  Species 
Act  of  1973  as  amended. 
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ADDRESS:  Harry  R.  Cosgriffe,  Area 
Manager,  Dillon  Resource  Area.  P.O. 
Box  1048,  Dillon.  MT  59725. 
)ack  A.  Mcintosh, 

District  Manager. 

(FR  Doc.  85-6830  Filed  3-21-85;  8:45  am] 

BILUNO  CODE  4310-OM-M 


Emergency  Area  Closure;  Butte 
District.  MT 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Emergency  area  closure,  closed 
to  all  vehicles  year  long,  except  for 
administrative  access. 

SUMMARY:  This  notice  closes  an  area  on 
Dixon  Mountain  in  the  Tendoy 
Mountains,  southwestern  Montana,  to 
all  vehicle  use  year  long,  except  for 
administrative  access  (43  CFR  8341.2). 
The  purpose  of  the  closure  is  to  provide 
habitat  security  for  reintroduced  bighorn 
sheep.  The  emergency  closure  is 
effective  immediately  on  the  following 
lands,  and  will  remain  in  effect  until  the 
1984  Interagency  Travel  Plan  for 
southwestern  Montana  is  revised. 

T13S  R9W  PMM 
Sec.  7:  SVzNW'/i.  SWV*.  SWVhSEV,; 
Sec.  18:  All  except  SViSEV*: 
Sec.  19:  WV2; 

Sec.  30;  That  portion  lying  north  of  Sheep 
Creek  road. 

T13S  RWW  PMM 

Sec.  15,  21.  22,  25.  26.  27; 

Sec.  28;  All  except  NWV4; 

Sec.  29:  SEV*. 

And  those  portions  of  Sec.  33.  34.  35.  36 
lying  north  of  the  Sheep  Creek-Muddy  Creek 
roads. 

T14S  RlPW  PMM 

Those  portions  of  Sec.  2.  3,  4  lying  north  of 
the  Sheep  Creek-Muddy  Creek  roads. 

ADDRESS:  Harry  R.  Cosgriffe.  Area 

Manager,  Dillon  Resource  Area.  P.O. 

Box  1048,  Dillon,  MT  59-25. 

lack  A.  Mcintosh. 

District  Managpr. 

[FR  Doc  8.V-6829  Filed  3-21-85;  8:45  am) 

BILLING  CODE  4310-ON-W 


California  Desert  Plan;  Intent  for  1985 
Amendment 

AGENCY:  Bureau  of  Land  Management, 

interior. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  is 
initiating  the  1985  Review  of  the 
California  Desert  Conservation  Area 
Plan  in  accordance  with  the  amendment 
procedures  outlined  in  Chapter  7  of  the 
Plan.  The  purpose  of  this  review  is  to 


consider  the  need  for  possible 
amendments  to  the  Plan  based  on 
requests  from  individuals,  public  and 
private  organizations,  and  the  Bureau's 
own  observations. 

DATE:  Proposed  amendments  are  being 
accepted  from  the  public  until  April  30. 
1985, 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  E,  Hillier.  District  Manager, 
California  Desert  District,  1695  Spruce 
Street,  Riverside.  California  92507. 

SUPPLEMENTARY  INFORMATION:  Requests 
for  amendments  or  changes  in  the 
California  Desert  Plan  are  now  being 
accepted  from  public  agencies, 
interested  individuals,  and 
organizations.  Supporting  rationale 
should  be  provided  for  each  proposed 
change.  Requests  will  be  considered  m 
light  of  the  following  criteria; 

(1)  Is  the  proposed  amendment  based 
on  new. data  not  considered  when  the 
Plan  was  developed? 

(2)  Does  the  information  represent  a 
change  in  legal  or  regulatory  mandate? 

(3)  Is  the  supporting  detail  sufficient 
and  the  problem  clearly  stated  so  that 
the  request  can  be  considered? 

(4J  Does  the  information  represent  a 
forma!  change  in  State  or  local 
government  or  agency  plans? 

The  California  Desert  District 
Advisory  Council  will  review  the 
suggested  amendments  at  its  public 
meeting  on  May  16-17,  1985  in 
Ridgecrest.  California.  This  meeting  will 
serve  as  a  scoping  meeting  for  the 
environmental  document  to  be  prepared 
on  the  amendments. 

Please  send  your  comments  and 
proposals  to  the  following  address:  1985 
Plan  .Amendments,  Bureau  of  Land 
Management,  California  Desert  District, 
1695  Spruce  Street.  Riverside.  CA  92507; 
(714)  351-6428. 

Dated:  March  14. 1985. 
Gerald  E.  Hillier, 
District  Manager. 
[FR  Doc.  85-6856  Filed  3-21-85;  8:45  am) 

BILLING  CODE  4310-40-M 


Dickinson  District  Advisory  Council; 
Meeting 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  BLM  Dickinson  District 
Advisory  Council  will  meet  April  25, 
1985,  from  8:30  a.m.  to  approximately 
4:00  p.m.  Mountain  Time. 
ADDRESS:  The  meeting  will  be  held  in 
the  Com.munity  Room  of  the  Gate  City 
Building,  204  Sims  Street.  Dickinson, 
North  Dakota. 


SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include  the 
following; 

1.  Administrative  interchange  of  land 
and  mineral  responsibility  between  the 
Bureau  of  Land  Management  and  the 
Forest  Service: 

2.  Issue  identification  for  the 
statewide  North  Dakota  Resource 
Management  Plan; 

3.  Completion  of  the  Final  North 
Dakota  Grazing  Environmental  Impact 
Statement  with  the  subsequent  Range 
Program  Summary  and  Record  of 
Decision. 

The  public  will  be  given  the 
opportunity  to  make  oral  statements 
before  the  council.  In  addition,  the 
public  may  send  written  statem.cnts  to 
the  Dickinson  District  Manager  to  be 
presented  to  the  Council 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  within  30  days 
following  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 

Reed  Smith,  Dickinson  District  Manager 

P  O.  Box  1229,  Dickinson.  North  Dakota 

58602, 

William  F.  Krech. 

Acting  District  Manager. 

[FR  Doc.  85-6860  Filed  3-:i-85;  8:45  am] 

BILUNG  CODE  4310-ON-M 


[M-219431 


Montana;  Partial  Termination  of 
Proposed  Withdrawal  and  Reservation 
of  Lands 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
action:  Notice 

SUMMARY:  This  notice  partially  revokes 
proposed  withdrawal  insofar  as  it 
affects  30  acres  of  land  for  Lincoln 
Gulch  Historical  Site.  This  action  will 
restore  the  lands  to  the  United  States 
mining  laws.  The  lands  have  been  and 
will  remain  open  to  applications  and 
offers  under  the  mineral  leasing  law. 
effective  date:  April  22.  1985 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B;nando.  BLM.  Montana  State 
Office.  P.O.  Box  36800.  Dilli.ngs.  Montana 
59107.  406-657-6090. 

SUPPLEMENTARY  INFORMATION:  By  virtue 

of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policv  and  Management 
Act  of  1976.  90  Stat".  2751;  43  U.S.C.  1714. 
it  is  ordered  as  follows; 

1.  Notice  of  an  application  for 
withdrawal  and  reservation  of  lands 
was  published  as  Federal  Register 
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Document  No.  37-127  on  page  129a0  of 
the  issue  of  June  30, 1972,  and 
republished  as  Federal  Register 
Document  No.  42-183  pages  47595  of  the 
issue  of  September  21. 1977.  The  Forest 
Service  has  cancelled  its  apphcation 
insofar  as  it  affects  the  followinj? 
described  lands. 

Principal  Meridian 

T  14  .N,.  R.  9  W.. 

Sec.  8.  E'-jSW'/iNW'^  and  \Arti''/«SW'A 
ShW. 

The  area  descrihod  i^nt^'.ns  30  acres  in 
Lewis  and  Clark  County. 

2.  At  10  a..'!!,  on  Maich  22.  1985,  the 
public  '  fiufj  will  he  open  to  location  and 
en'ry  urcl>rr  the  mining  laws 
Appr^jpnaUon  uf  lands  under  the 
general  mining  laws  prior  to  the  ddle 
and  time  of  restoration  is  unauthorized. 
Any  such  atte.Tipted  appropriahun. 
including  a'^^^mpted  adverse  possession 
under  30  U  S C.  Sec.  ?S.  shaM  vest  no 
rights  asiai.n.st  the  United  States.  Acts 
required  to  establish  a  Inrstion  and  to- 
initiate  8  right  of  pos.-ifss!on  are 
governed  by  State  law  where  rot  in 
conflict  WMh  federal  law.  The  Biireal  of 
Land  Management  will  not  intervene  in 
d.jputps  between  nvai  l<)<;ators  o^er 
possessory  rights  since  Congress  has 
provided  foi  suth  .i^'ermunti-rs  jn 
local  co'irts. 

3  At  10  a  "1   u'.  Md.Th  22.  1985.  the 
lands  descr.bed  m  Rjrriiiraph  1  f^hall  be 
open  to  such  f^rm.s  of  disposition  as 
rr-iy  'ly  Kiw  be  mad.?  ot  nation.ii  forest 
lands,  subject  to  vjiid  e.\..-,iintj  rights, 
the  provisiors  of  exist. ng  with>ir^wals 
ar.i'  the  rp.juirem"nts  of  app!  ,..ih!r-  !.,.v. 

.'■'.1-',..-  1,}   v*aS 

Marvin  LeSoue, 

A.^.i  ic  ,7,V'  S;.'::'e  Director. 

(FR  Doc.  85"6a31  Filed  3-Cl-a5;  845  am| 

BIU.WG  COOe  431&.OM 


IOR-36355! 

Oregon;  Proposed  Withdrawal  and 
ResMSfvation  of  Land  and  OppoaunJty 
for  Public  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Mot'.r.e. 


summary:  The  Bureau  of  Land 
Mjnngenipnt  has  filed  an  application  to 
v.ithdraw  1.-T62.72  acre,  of  publ;-  lands 
for  a(lir-.ir;istrdt:ve  s.'«>  p'jrposes.  This 
n./i'e  close-;  the  h.-.ds  to  surface  entry 
and  mi.nin;,',  out  nr;!  mineral  leasing. 
pending  final  action  on  the  application. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chan-.p  Va.iqh.?n.  ELM.  Orei-on  State 
Office,  PO  B-x  2965  Portland  Oregon 
9"208.  (Telephone:  50;}-231-6fi05j. 


SUPPl^MENTARY  INFORMATION:  On 

.March  13.  1985.  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management.  U.S.  Department  of  the 
Interior,  to  file  application  Serial  No.  OR 
36355  to  withdraw  the  following 
described  public  lands  .^rom  settlement, 
sale,  location,  or  "p.trv  under  the  general 
land  Idws.  includ.ng  the  mining  laws. 
subj-ct  to  vald  existing  rights: 

VVillamettu  Meridian 

Bums  Junction  Adminiatrative  Site 
T.  32S.,R.  39E.. 

Sec.  12.  SViN"^NE'-«SEV4,  SVaNEV4SEy4 
NE'i.NWV4SEV«SEV4.  arrd  NKV«SESS 

E-'4. 

T.  32  S..  R.  40  E., 
Sec.  7.  S'-.N';'!  and  SV.  of  Lot  3,  N'A. 
N'iS'a.  SEViSWV,,  and  S'-^SE',!  of  Lot 
4,  S'vNEV,,'3VV'.4  SE%SWV«. 
.\E'4.MEV4SE'-;.  S'i.N'/iSEW.  and 
S'jSEV4; 
St-c.  8.  NWV4NEV4.  WV».'sJE'/4SWV».NTE'A 
WV*SW';NE''4.S^.\EV4.MEy4N>A('V4, 
SV4NE ''4.NVV  ',4.  NT'  4SVV "-iN-W  v« 
SVaSWViNWV*  ,  SE'^iNVV'i,  NV4NEV4S 
W  74.  SW%NE  V4  SW  '-4 .  W  V4  SE  'AN 
E'^SW^i,  \Vi%SWV4.  and  VVViWVaS 
E'iSVV'M; 
Sfic.  17,  SVV-iNE'.iSHV.M.  >,;.  WViSlVViN 
EV«.  SEV4SWU.\Ey».  •A',iNEV4.NWV4 
WVjSEy4NEV4NWVi,  SEiitSEV.N 

E'.'4.vwy,,  Nwy4NWV4,  N'..iswv.Nwy« 

NHSM!3Wy4N'WV4.  SEy4N\YV«,  and       ' 
N'JNyjNWV^SE'A: 
Sec.  IS,  NEV4NEVi  of  tot  1,  SEViNEy*.  and 
SEy4  of  Lot  Z  fln  i  P:-!  qidE\iWVi  of  Lot 
3,  N'i.NEy4,N     ■     r-.:     ,.fi^^SVjS 
%NEVi,  EVi.W.   ,.  N  ...\E'-4SVVV4 

swviNcy4Svvy4.  aad  \wy4SEy4\ 
Ey4swy4. 

The  areas  described  ^gregate  1.062.72 
acres  in  Malheur  County.  0:egon. 

Tlie  purpose  of  the  proposed 
withdr.-jwal  is  to  profact  the  Buraau  of 
Land  Mcinagemenf  Bums  Junction 
Admini.strative  Site  located  adjacent  to 
U.S.  Highway  95  about  45  miles  west  of 
Jordan  Valley,  Oregon.  The 
administrative  site  aUo  includes  a  fire 
guard  statinn  and  an  airfield. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  tjo'.ice.  all  persons 
who  wish  to  submit  comments, 
suggestions  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  v/riting  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  tie 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersign*;d 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  If  the  State 
Director,  Bureau  of  Laod  Management. 


determines  that  a  public  meeting  will  be 
held,  the  time  and  place  wi!!  be 
announced. 

The  application  w^ill  be  processed  in 
accordance  with  the  regulations  set 
forth  in  Title  43  CFR  Part  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  rejected  or  the  withdrawal 
is  approved  prior  to  that  date.  The 
temporary  usf3  which  will  be  permitted 
during  the  segregative  period  are  leases, 
licenses,  permits,  and  disposal  cf 
mineral  or  vegetative  lesources  other 
than  under  the  mining  laws. 

Dated  March  14,  1985. 
Rot>ert  E.  .MoMohan, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations 

[FR  Doc  85-6832  Filed  3-21 -fl5;  8:45  am] 
BiUING  CODE  4310-33-U 


1A-20346-AI 

Realty  Action:  Exchange  of  PuMic 
Lands,  Final  County.  AZ 

agency:  Bureau  cf  Land  Management 
(BLM).  Interior. 
action:  iNotice. 


BLM  proposes  to  excha.'-ige  public 
land  with  the  State  of  .Arizona  in  order 
to  achieve  more  efficient  nianagprrient  of 
the  public  land  through  cunsolid.^iion  nf 
ownership. 

The  following  public  VcrA  is  being 
considered  for  di.?posaI  by  exchange 
pusuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21,  19"6.  43  U  S.C  \7^f^. 

Gila  and  Sail  River  Meiiuian.  Arizona 
T.  3  S..  R.  7  E., 

Sec.  4,  E'/iiSWViSEVi; 

Sec.  5.  SE'^,SWV4; 

Sec.  &  E-^Ny/y4,  swy4.\'wv4.  swviNwyi 

WyiSW'i; 

Sec.  14.  svvy4Swy4, 

Sec.l7,  NWy4NW'/i; 

Sec.  22,  NE'-i,  EyzSEVi: 

Sec.  23,  NVj,  SWy4,  NWy4SEy«; 

Sec.  24,  W'^NVVy4,  SEy4NWy4. 

Containing  1220  acres,  more  or  Ipss. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CKR  2201.(b),  publication  o*  this 
Notice  will  segregate  the  public  lands, 
as  descj-ibed  in  this  Notice,  fiom 
appropriation  under  the  public  lands 
laws,  including  the  mining  lav.s.  but  r.ot 
the  mineral  leasing  laws  or  Geotheunal 
Steam  Act. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
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issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027. 

Dated:  March  4.  19a5. 
Marlyn  V.  )one8. 

District  Manager. 

[PR  Doc.  85-6798  Filed  3-21-85:  8:45  am] 

BILUNO  CODE  4310-32-M 


IA206331 

Public  Lands;  Proposed  Classification 
Decision;  Pinal  County,  AR 

Pinal  County  Board  of  Supervisors 
proposes  to  develop  a  county  regional 
park  on  public  land  in  the  Santan 
Mountains  area  of  Pinal  County.  The 
land  being  considered  is  legally 
described  as; 

Gila  and  Salt  River  Meridian.  Arizona 

Township  3  S..  Range  7  E.. 

Sec.  4.  SMiSWV,.  WV2SWV4SEy4: 

Sec.  8,  EVj,  E^SWV4; 

Sec.  9.  SVzNE^,  WVi.  SEy4; 

Sec.  10.  WVaNEVi.  WMi: 

Sec.  16.  N  ''2; 

Sec.  17,  E'/2.  E''2\VVV4; 

Sec.  18,  SEV4SEV4; 

Sec.  19,  Lots  2.  3.  4.  EM(,  SEV4NWy4. 

EV2SWV4: 
Sec.  20.  EVbEVi.  SV2SWy4: 
Sec.  21,  All; 

Sec.  22,  SWy.,  WViSEy.; 
Sec.  27.  VVV^NWy4; 
Sec.  28.  All: 
Sec.  29.  All; 
Sec.  30.  All; 
Sec.  31.  All; 
Sec.  32,  All; 

Sec  33.  NV2NEy4,  Nwy4Nwy4,  wyzswyi. 

SEV,SWy4; 
Sec.  34,  NEV,.  N'/iNWV4.  SEy4NWy4. 

NV2SEV,.SEy4SEV4; 
Sec.  35,  All; 
Sec.  36,  Lots  7-12,  SEV4,  ' 

Aggregating  8878.98  acres,  more  or  less. 

The  land  has  been  examined  and 
found  suitable  for  recreation  and  public 
purposes  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act 
(R&PP)  of  June  14, 1926,  as  amended  (44 
Stat.  741;  43  U.S.C.  869;  869-4)  and  the 
regulations  contained  in  43  CFR  Part 
2740  and  43  CFR  Part  2912.  The  land  is 
properly  classified  for  lease  or  patent  for 
these  purposes  under  the  R&PP  Act  as 
stated  in  43  CFR  2430.4(a)(c). 

This  classification  is  consistent  with 
the  criteria  of  43  CFR  2410.1  (a-d)  which 
requires  that  (a)  the  lands  are  physically 


suitable  for  the  purposes  for  which  they 
are  classified;  (b)  all  present  and 
potential  uses  and  users  of  the  land 
were  taken  into  consideration  in  the 
classification;  (c)  the  land  classification 
is  consistent  with  state  and  local 
government  programs;  and  (d)  the  land 
classification  is  consistent  with  current 
federal  programs  and  policies. 

Publication  of  this  proposed 
classification  in  the  Federal  Register 
segregates  the  land  for  a  period  of  two 
years  from  appropriations  under  the 
public  lands  law^s.  including  lor^tinn 
under  the  mining  laws,  but  not  from 
applications  under  the  mineral  leasing 
laws  or  the  Recreation  and  Public 
Purposes  Act. 

This  proposed  classification  decision 
relates  only  to  land  classification.  The 
merits  of  Pinal  Counties  proposed  plans 
for  a  county  regional  park  and  any  other 
R&PP  applications  will  be  evaluated  and 
a  determination  to  approve  or 
disapprove  the  applications  will  be 
made  at  a  later  date. 

For  a  period  of  60  days,  interested 
parties  may  submit  comments  to  the 
Phoenix  District  Manager,  2015  West 
Deer  Valley  Road,  Phoenix,  Arizona 
85027. 

Dated:  March  13. 1985. 
Marlyn  V.  (ones. 

District  Manager. 

(FR  Doc.  85-6802  Filed  3-21-85;  8:45  amj 

BILLING  CODE  4310-32-M 


Realty  Action— Non-Competltlve  Sale 
of  Public  Land;  In  Crawford  County, 
AR 

AGENCY:  Bureau  of  land  Management, 

Interior. 

ACTION:  Notice  o^  Really  Action:  Non- 
Competitive  Sale  of  Public  Land  in 
Crawford  County.  Arkansas. 

summary:  The  following  described 
lands  have  been  examined  and 
identified  as  suitable  for  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  .Act  of  1976  (90  Stat. 
2750.  43  U.S.C.  1713).  at  no  less  than  the 
appraised  fair  market  value. 

5th  Principle  Meridian  .Arkansas 

T  UN.  R.snv. 

Sec.  24:  NEW  NEW  (40,00  acres). 

This  land  is  being  offered  by  direct 
sale  to  Ms.  Carla  Jane  Blair,  at  no  less 
than  the  appraised  fair  market  value. 
The  direct  sale  will  allow  the  Bureau  to 
resolve  an  inadvertent  unauthorized  use 
and  to  protect  the  applicant  s  (Carla  J. 
Blair)  equities. 

It  has  been  determined  that  direct  sale 
to  Ms.  Blair  is  in  the  public's  best 
interest  and  that  it  is  consistent  with 


land  use  plans  prepared  by  the  Bureau 
for  land  in  the  area 

The  patent  will  be  subject  to  all  valid 
existing  rights  and  reservation  of 
Publication  of  this  .Notice  will  segregate 
the  subject  land  from  all  appropriation 
under  the  public  land  laws;  but  not  the 
mineral  leasing  laws.  This  segregation 
will  terminate  upon  issuance  of  patent, 
or  270  days  from  the  dale  of  this  Notice 
or  upon  publication  of  a  Notice  of 
Termination.  Detailed  information 
concerning  the  sale,  including  the 
en\ironmental  assessment  and  land 
report,  is  available  for  reveiw  at  the 
BLM  office  listed  below. 

For  a  period  of  45  days  after  the  date 
of  issuance  of  this  notice,  the  public  and 
interested  parties  may  submit  comments 
to  the  District  Manager.  Jackson  District 
Office,  P.O.  11348.  Jackson,  Mississippi 
29213.  Comments  will  be  evaluated  by 
the  District  Manager,  who  may  vacate  or 
modify  this  Realty  Action.  In  the 
absence  of  any  action  b\  the  District 
Manager  this  Realty  .Action  will  become 
the  final  determination  of  the 
Department  of  the  Interior, 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Jones,  (601^  950-^W05. 

Donald  L.  Libbe>, 

District  Manager. 

(FR  Doc  85-«834  Filed  3-21-85:  8:45  am) 

BILLING  CODE  4310-aj-M 


Realty  Action  Direct  Sale  of  Public  '^ 
Lands  in  Jefferson,  and  Fremont 
Counties,  10 

agency:  Bureau  of  Land  Management 

(BLM).  Interior. 

ACTION:  .Notice  of  Realty  Action,  Direct 
Sale  of  Public  Lands  in  Jefferson,  and 
Fremont  Counties  Competitive  Sale  of 
Public  Lands  in  Bingham  and  Power 
Counties.  Idaho, 

Direct  Sale  Surr^mary:  The  following 
lands  have  been  examined  and 
identified  for  disposal  under  section 
203(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  The  lands  will 
be  offered  using  direct  sale  procedures 
to  the  individuals  listed  as  "preference 
purchasers'"  below  at  no  less  than  the 
appraised  fair  market  value.  Failure  to 
these  individuals  to  accept  the  offer  and 
submit  the  required  amount  b\  June  4. 
1985.  shall  constitute  a  waiver  of  this 
preference  consideration.  These  parcels 
would  then  be  offered  at  com.petitive 
sale  on  the  subsequent  sale  dates  The 
reservation  and  conditions  applicable  to 
all  lands  when  patented  are  ditches  and 
canals  [43  U.S.C.  945)  and  all  valid 
existing  rights  and  reservations  of 
record  Other  reservations  and 
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conditions  are  listed  with  each  tract 
description  as  follows: 


Tract 


>-^372..^ 


descr^Mion 


I  Acres 


-f- 


T  5  tC  R  34 

E    EM^ 
Sot  y 


40  j  BtuneUncn. 


n«Mrv»n«i^  Ot  and  Gu  Mrwii  Esate 

l-2'373 „,  T  8  ft.  R.  36    j 

I      E..  BU. 

'  Sec   TT  I 

>'><  «rij  Gas  UnenH  E«tata 


Gkm  Mm.-4. 


R«>dfva!iar< 
l'2'374 


T   8  N  .  P    3-"  1150 

E  ,  8  M.  I 

See  2'  t 

N'-iNWW. 
SWHSE%      ' 

dl  ard  Oas  Vhrsfal  EiSfe 
T   7  \    ■»_  36     ;    39  78 
E.a»*.  I 

Sec.  3   Lo!  3   .1  ! 

-   T   S  S,  R   29  40 

E..  BW. 
Soc23  I 

Nt>-SW-a 

P9s?fvaIior  Oi  arv)  'ias  Mireral  EjJa»9 


Resarvalior 

Fl«9a«a'ion. 


Retina  l»cn 
WaAwl 


GcKten  LtptcKd- 


3AM  Fains 


The  Owner  of  any  authorizf  d 
improvements  on  the  above  described 
tracts  shall  be  given  120  days  from  the 
ddie  patent  is  issued  to  remove  these 
improvements  if  he  has  not  bee.n 
declared  the  pjrrhaser  of  the  lands  sold 
The  prospective  purchaser  may  also 
compensate  the  owTier  of  such" 
imp.ovenu  nls  and  sul;;njt  proof  of 
corr.pcns.ition  to  the  authorized  officer. 

Competitive  Sate  Summary 

Based  on  public  support  land  use 
p!>;ns.li.e  foi.lowiug  lards  ha%e  been 
ex  imint-d  ani  i.-lentinej  for  dispusal 
ur.uP.-  scLuor,  .33'^-  of  the  Federal  Und 
Pohrv  rT.d  Mars-^ement  Act  of  1^76,  for 
no  j,  •.>  than  arprai-jrd  fair  market  value 
(:-'\!Y).  All  competitive  sale  parcels  will 
be  su!)::'('  to  the  fn!l,.,ving  reseivations: 
ditches  and  canals,  oil  nnd  ;^as  mineral 
estate,  valid  existing  rights  and 
resiTvatinns  of  record. 


Tract 


t-2138- 


Lti9«l  ()tfacr»?tion 


I  Acres 


B.M.. 


T.  6  S  .  B  30  E 

Sec  6  Lot  1 
T   1  N 
S^  2-  SV. 
T  4  S    f;   33  E  .  B.M 
•  Sec-  K  NE  *NCS  _ 

•I  T    4  S     R.  31  t.  aM.. 

Sac  31.  NW'.NE-. .... 


32  E  .  B  It  1 ""  I 

U-*=X.'-, 


Direct  Sale  Tractii 


52.24 


40 


The  fair  market  value  apppi-'sj!  for 
each  trart  will  be  available  in  the  Idaho 
Fails  District  Office  after  April  15, 1985. 
Ide.".tified  preference  purchaser.s, 
ndioining  landowners  and  other 


interested  parties  will  be  notified  of  the 
appraised  values  after  that  date. 
Procedures  for  those  tracts  identified  for 
direct  sale  require  that  the  identified 
prefer;  nee  pu.-chaser  submit  a  deposit  of 
30  percent  of  the  full  sale  price  to  the 
District  Office  bv  June  4. 1985.  In 
addition,  purchasers  of  L'-acts  1-21372  I- 
2137?,  1-21374  and  1-19728  will  be 
required  to  deposit  a  $50  non-refundable 
fihng  fee  to  process  the  conveyance  of 
all  minerals,  except  oil  and  gas.  Failure 
to  do  so  will  result  in  disqualification. 

Competitive  Sale  Tracts 

Sealed  bids  only  are  solicited  for  each 
tract  offered.  Acceptable  bids  must  meet 
the  F\l\  or  higher  and  include  a  deposit 
of  30  percent  of  the  full  price  bid.  In 
addition,  a  bid  will  ccnstitute  an 
application  for  conveyance  of  all 
minerals,  except  oil  and  ,;;as.  The 
declared  high  bidder  will  be  required  to 
deposit  a  $50  nonrefundable  filing  fee  lo 
process  the  conveyance.  Failu.re  to  do  so 
will  result  in  disqualification  as  high 
bidder.  Fair  market  value  appraisals  will 
be  ava:l<ib!e  after  April  15.  1985. 

Upon  publication  in  the  Federal 
Register  the  tracts  are  segregated  from 
a!!  forms  of  appropriation  under  the 
public  land  laws  including  the  mining 
laws,  but  excfipting  the  mineral  leasing 
laws  as  provided  by  43  CFR  2711.1-2(a). 
for  d  period  of  270  days,  or  until  patent 
is  issued. 

DATts  AKD  ADCtiussES;  Bids  should  be 
submitted  to  the  District  Manager,  Idaho 
Falls  District.  940  Lincoln  Road,  Idaho 
Falls.  Idaho  83401  prior  to  the  sale  time. 
Bids  will  be  opened  on  June  4,  1985.  at  1 
p.m.  in  the  District  Office  at  the  above 
address.  Any  un-'old  parcels  will  be 
reoffered  for  sale  begirning  July  ?„  1985 
at  1  p.m.  End  ccr-tinidfi,'?  thereafter  on 
July  9, 13.  23  and  30  at  1  p.m.  If  no 
qua]ifyir.o  bids  are  received  by  the  July 
30,^  1S85  d.^'e.  the  sales  will  be" cancelled. 
All  b;ds  will  be  opened  at  the  Ida.ho 
Falls  District  Office. 

FOR  FUSTHFR  INFORMATION 
contact:  Detailed  inf.;rmation 
concerning  resprvations.  conditions. 
terms,  appraised  price,  bidding 
procpdi;-es  and  other  items  should  be 
obtained  by  contacting  Bruce  Bash  or 
Scctt  Powers,  realty  specialists  at  the 
above  address  or  by  calling  (208)  529- 
1020  during  office  hours. 

SUPPLEMEffrARY  INF0RMAT80N:  For  a 

pf  nod  of  4.T  days  from  the  date  of  this 
notice,  inte-^ested  pa-fies  may  submit 
comments  to  the  District  Manager  at  the 
above  address. 


nnted:  March  14.  1965. 
O'dall  A.  Fmndsen. 
District  Mancgr.' 

[FR  Doc.  85-6833  Filed  3-21-85;  BAo  am] 
aiUiNO  COOE  43I»-«S-M 


[N-4 10431 

Realty  Action;  Exchange  of  Private  and 
Public  Lands  In  Washoe  and  Clark 
Counties,  NV;  Supplement 

March  11,  1985. 

This  Notice  of  Realty  Action 
supplements  the  .Notice  of  November  21, 
1384  (published  12/7/84,  FR  Vol.  4a.  No. 
237,  pg.  47939,  pel  taming  to  the 
exchange  of  public  lands  under  Pub.  L 
94-579)  by  idenfifymg  reservations  to 
the  Umted  States  and  valid  existing 
rights  which  will  be  contained  in  the 
exchange  patent. 

Patent,  when  issued,  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  consfrjcted  by  the  authonty 
of  the  United  States.  .Act  of  August  30. 
1890.  26  Stat.  391:  43  U.S.C.  945. 

2.  All  oil  and  gas.  sodium  and 
potassium  Ic.iseahle  mineral  deposits 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine  and  remove  the  minerals.  A  more 
detailed  description  of  this  reservation, 
which  will  be  incorporated  in  the  patent 
document,  is  available  for  review  at  the 
Las  Veg-is  District  O'fice.  4765  Vegas 
Drive,  P.O.  Box  26569,  Las  Vegas. 
Nevada  89128. 

And  will  be  subject  to: 

1.  Those  rights  for  water  pipeline 
purposes  which  have  been  granted  to 
the  Las  Vegas  Valley  Water  District,  its 
successor  or  assigns,  by  Permit  No.  N- 
24656,  under  the  Act  of  Oct.ibf  r  21  ITfi 
90  Stat.  2776." 

2.  Those  rights  for  cominunication  luie 
purposes  which  have  been  granted  to 
Centra!  Telephone  Company,  its 
successors  or  as'.igns.  liv  Permit  No(s). 
N-5238.  .N-B445  and  N-7338,  under  the 
Act  of  February  15.  1901,  31  Stat.  790. 

3.  Those  rights  for  for  powerline 
purposes  which  ha\e  been  giartf-d  to 
Nevada  Power  Company,  its  succes.sors 
or  assigns,  by  Permit  No(s)  N-6042  and 
N-7663.  ur^.der  the  Act  of  Febnan.  Is, 
1901.  31  Stat.  790. 

4.  Those  rights  for  powerline  purposes 
which  have  betn  granted  to  Nevada 
Power  Company,  its  successo.'-s  cr 
assigns,  by  Perm-t  i\o(s)  \'-12417  and 
N-i  J570.  under  the  Act  of  .March  4  1911 
36  Stat.  1253. 

5.  Those  rights  for  com.munication  line 
purposes  which  have  been  granted  lo 
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Central  Telephone  Coinpaiu,  lis 
successors  or  assigns  by  Permit  No(s). 
N-12419  and  Nev-065ri6,  under  the  Act 
of  March  4,  1911,  36  Stat  1253. 

6.  Those  rights  for  communication 
liae/powerline  purposes  which  have 
been  granted  to  Central  Telephone 
Companj,  and  Nevada  Power  Company, 
their  successors  or  assigns,  by  Permit 
No(s).  N-18560  and  N-32352,  "under  the 
Act  of  October  21.  19~6.  90  Stat.  2776. 

7.  Those  rights  for  access  road  and 
utility  purposes  which  have  been 
granted  to  Clark  County  Department  of 
Public  Works,  its  successors  or  assigns, 
by  Permit  No.  N-24205.  under  the  Act  of 
October  21,  1976,  90  Stat  2"76 

8  Easements  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
Clark  County  Department  of  Public 
Works  Iransportation  Plan. 

Further  information  concerning  the 
exchange  is  available  for  review  at  the 
Bureau  of  Land  Management,  l.as  Vegas 
District  Office,  4765  Vegas  Drive.  P.O^ 
Box  26569,  Las  Vegas.  Nevada  89126. 

Dated;  March  11, 19B5. 
Kemp  Conn, 

D:st--..!  Slunager. 

|FR  Doc.  8S-6801  Filed  j-21-85;  8.45  am] 

HLLING  COOe  431<M4C-«I 


I  Docket  No.  W-«6201  and  W-886301 

Realty  Action,  Competitive  Sale  of 
Public  Lands  in  Crook  and  Weston 
Counties.  WY 

AGENCY:  Bureau  of  Land  Maniigement, 
Interior. 

action:  Competitive  Sale  of  Public  Land 
Parcels  in  Crook  and  Weston  Counties. 
Wyoming. 

summary:  The  Bureau  of  Land 
Management  has  determined  that  the 
land  described  below  is  suitable  for 
pubhc  sale  and  will  accept  bids  on  these 
lands.  BLM  is  required  to  recei\e  fair 
market  value  for  the  land  sold  and  any 
bid  for  less  than  fair  m.arket  value  will 
be  rejected.  The  BL.M  may  accept  or 
reject  any  and  all  offers,  or  withdraw- 
any  land  or  interest  on  the  land  for  sale 
if  the  sale  would  not  be  consistent  with 
the  Federal  Land  Policy  and 
Management  Act  (FLPM.Ai)  of  1976,  or 
other  applicable  law 

The  sale  will  be  open  to  competitive 
bidding,  and  any  qualified  bidder  may 
submit  a  bid.  Detailed  bidding 
instructions,  sale  dates,  and  other  sale 
details  are  available  on  request  from  the 
BLM.  Newcastle  Resource  .Area,  1501 
Highway  16  Bypass,  .Newcastle 
Wyoming  82701  (Phone  307-746-4453). 
Failure  to  submit  a  bid  in  accordance 


with  these  detailed  instructions  may 
result  in  rejection  of  the  bid. 


Parcels 


Stmai  No 

Legcl  oescnptior 

Acre- 
age 

pfassec 
value 

W-86201  - 

T    56 

P.M 

N..   R    66   W. 

Sec  9.  Lot  1 

6lh 

9^ 

$1,400 

W-68630 

T    47 

N.,    R.   61    W. 

etf> 

40  00 

11.000 

P.M 

Sec 

26, 

SWV.NW-.. 

The  lands  described  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action. 

Specific  patent  resen-ations  include  a 
reservation  for  ditches  and  canals,  a 
reservation  of  all  minerals  to  the  United 
States,  and  a  grazing  reservation  to 
Launs  L,  Tysdai,  In  addition,  the  patent 
will  bo  subject  to  Lauris  L.  Tysdal's 
grazing  improvement,  a  highway  right- 
of-way.  and  oil  and  gas  leases.  A 
detailed  description  of  these 
reseu'ations  is  available  from  the  above 
address. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  district 
Manager,  Casper  District  Office.  951 
North  Poplar,  Casper,  Wyoming  82601. 
Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  Murch  13,  1985. 
James  W.  Monroe. 
Casper  District  Manager. 
|FR  Doc.  85-6803  Filed  3-21-85;  8:45  am] 

BILUINO  COOE  43ia-22-M 


(W-86199.  W-86200,  W-86206.  W-862111 

Realty  Action.  Modified  Sale  of  Public 
Lands  in  Crook  County,  WY 

agency:  Bureau  of  Land  Management. 

lntf'-;or. 

action:  Modified  Competitive  Sale  of 
Public  Land  Parcels  in  Crook  County. 

Wyoming. 

summary:  The  Bureau  of  Land 
Mandgement  has  determined  that  the 
land  described  below  is  suitable  for 
public  sale  and  will  accept  bids  on  these 
lands.  BLM  is  required  to  receive  fair 
market  value  for  the  land  sold  and  any 
bid  for  less  than  fair  market  value  will 
be  rejected.  The  BLM  may  accept  or 
reject  any  and  all  offers,  or  withdraw 
any  land  or  interest  on  the  land  for  sale 


if  the  sale  would  not  be  consistent  with 
FLPMA  or  other  applicoble  law. 

Detailed  bidding  instructions  and 
other  sale  details  are  available  on 
request  a!  BLM  Newcastle  Resource 
Area,  1501  Highway  16  Bypass. 
.Newcastle,  Wyoming  82701  [phone  (307) 
746-4453).  Failure  to  submit  a  bid  in 
accordance  with  these  detailed 
instructions  may  result  in  rejection  of 
the  bid. 


Parcels 


Se^jki  No 


Lega'  oesciplior 


W-e8199  .      T     SS   N..   R    66   W..   6«<  '      \Oti 
I     PM..  «ec  16.  tote  5  and  I 

«  I 

A -86200      .1  T.    56    N      R  66    W  6«h  '      36  T5 

P.M  ,  sec    :e    lots  3  »na 

4 

T.    5S    N      c  M    A  6m  I     42  15 

PM    »ec   6  10'  -3  ; 

T     55    N      R  64    A  6tt\  I      42  49 

PM  .  Mr,  6  lot  16  I 


vV -86206  . 
W-86211.. 


S2S0 

5.150 

7.400 
7.850 


The  lands  described  are  hereby 
segregated  frir  appropiiation  under 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action. 

The  sale  will  be  conducted  by 
modified  competitive  bidding,  and  each 
parcel  will  be  offered  by  a  sealed  bid 
process  to  adjoining  landowners.  The 
apparent  high  bidder  will  be  required  to 
submit  evidence  of  adioining 
landownership  before  the  high  bid  can 
be  accepted,  if  any  parcels  fail  to  sell. 
the  land  will  be  reoffered  for  sale  under 
a  competitive  bidding  process 

The  patept  for  all  parcels  will  include 
a  reservation  for  ditches  and  canals,  and 
all  minerals  will  be  reserv  cd  to  the 
United  States  Parcels  W-86199  W- 
86200.  W-86206  and  W-862n  \v:ll  be 
subject  to  exismg  oil  and  gas  leases. 
Parcel  W-86206  is  subject  to  Ruth  E. 
Davidson's  grazing  use  and  Parcel  W- 
86200  is  subject  to  Adam  R.  Neiman"s 
grazing  impro\ement6  Parcel  W-862n 
is  subject  to  Eddie  Gantzs  grazing 
improvements.  A  detailed  description  of 
these  reservations  is  available  from  the 
above  address. 

For  a  period  of  45  da>  s  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  .Manager,  Casper  District  Office, 
951  North  Poplar,  Casper.  Wyoming 
82601.  Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  realty  action  v.il;  become 
the  final  deter.mination  of  the 
Department  of  the  Interior. 


\ 
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Dated:  March  13, 1985. 
fames  W.  Monroe, 

District  Manager.  Casper. 

[FR  Doc.  85-6804  Filed  3-21-«5:  8:45  am| 

BKiJNQ  COOC  4310-23-M 
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Fish  and  Wildlife  Service 

Intent  To  Prepare  a  Master  Plan  With 
Environmental  Impact  Statement  for 
the  Chincoteague  National  Wildlife 
Refuge,  VA 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTKJN:  Notice. 


summary:  This  notice  advises  the  public 
that  the  Service  intends  to  initiate  a 
comprehensive  planning  process  for  the 
purpose  of  developing  a  Master  Plan  for 
the  Chincoteague  National  Wildlife 
Refuge.  An  Environmental  Impact 
Statement  (EIS)  will  be  prepared  during 
the  planning  process.  This  notice  is 
being  furnished  as  required  by  the 
National  Environmental  Policy  Act 
(NEPA)  Regulations  (40  CFR  1501.7)  to 
obtain  suggestions  and  information  from 
other  agencies  and  the  public  issues  t» 
be  considered  in  the  plan  development. 
Comments  and  participation  in  this 
scoping  process  are  solicited. 

Background  Information 

The  Chincoteague  National  Wildlife 
Refuge  was  established  as  a  unit  of  the 
National  Wildlife  Refuge  System  in  1943. 
It  consists  of  9,931  acres  located  within 
Worcester  County,  Marj'land  and 
Accomack  County.  Virginia  on  the 
Delmarva  Peninsula.  The  refuge  is 
located  on  Assateague  Island  which 
stretches  for  about  33  miles  along  the 
coast  of  Virginia  and  Maryland,  the 
refuge  area  represents  one  of  the  last 
major  undeveloped  barrier  island 
ecosystems  on  the  Northwestern 
Atlantic  seaboard.  A  portion  of  the 
Assateague  Island  National  Seashore  is 
included  within  the  boundary  of  the 
refuge.  Chincoteague  NWR  hosts 
approximately  1.5  million  people  a  year 
and  is  the  most  highly  visited  refuge  in 
Region  5.  The  proximity  of  the  refuge  to 
the  metropolitan  areas  of  Washington. 
DC.  Baltimore.  Philadelphia,  and  Norfolk 
will  continue  to  stimulate  public  use 
demand.  The  impacts  from 
overcrowding,  traffic  congestion,  loss  of 
wildlife  habitat,  and  increased  use 
pressures  on  the  refuge  necessitates,  in 
part  at  least,  this  master  planning  effort. 

The  refuge  master  plan  is  to  be  a 
comprehensive  land  use  and  facilities 
development  plan  that  will  clearly  set 
forth  long-term  objectives  for  resource 
management  and  public  use  of  the 


refuge.  An  interdisciplinary  planning 
team  comprised  of  staff  from  the  refuge 
and  the  Regional  Office  in  Newton 
Corner,  Massachusetts,  has  been 
established  to  carry  out  the  planning 
process.  The  process  will  include  a  data 
inventory  and  resource  mapping  phase, 
an  analysis  of  land  suitability  to  support 
potential  uses,  and  evaluation  of 
alternative  ways  to  allocate  refuge  lands 
to  potential  uses  in  a  manner  consistent 
with  the  overall  objectives  of  the 
National  Wildlife  Refuge  System  and 
the  purpose  for  which  the  refuge  was 
established. 

Public  involvement  will  be  an 
essential  component  of  the  planning 
process.  As  a  public  resource 
management  agency,  the  Service  will 
make  every  effort  to  insure  that 
attitudes,  interests  and  desires  of  local, 
regional  and  national  groups  are 
considered  in  the  planning  process. 
Public  participation  will  include 
personal  contact  with  individuals,  user 
groups,  agencies,  etc.,  and  workshop 
sessions  and  meetings. 

Scoping  sessions  and  workshops  will 
be  held  to  identify  issues  and  problems 
that  should  be  considered  in  the 
planning  process.  Time  and  location  of 
meetings  will  be  announced  at  least  one 
month  in  advance.  If  your  agency  or 
organization  is  interested  in 
participating,  please  contact  the 
individual  at  the  end  of  this 
announcement. 

In  order  to  obtain  public  input  as  early 
as  possible  in  the  planning  process,  a 
general  mailing  to  solicit  public 
comments  will  be  conducted  during  the 
Spring  of  1985.  Persons,  representatives 
of  organizations  and  agency 
representatives  who  have  suggestions 
regarding  problems  and  issues  that 
should  be  considered  in  the  planning 
process  and/or  wish  to  be  on  the 
mailing  list  are  invited  to  contact  the 
Service.  Written  comments  should  be 
addressed  to:  Mr.  Dennis  Holland, 
Manager.  Chincoteague  National 
Wildlife  Refuge,  Box  82,  Chincoteague, 
Virginia  23336. 

The  planning  process  and 
environmental  review  of  the  master  plan 
will  be  conducted  in  accordance  with 
the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  as 
amended  (42  CFR  Parts  1500-1508), 
other  appropriate  Federal  regulations, 
and  Service  procedures  for  compliance 
with  those  regulations. 

It  is  estimated  that  the  Draft  EIS  will 
be  available  for  the  public  by  April  or 
May  of  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gib  Chase,  U.S.  Fish  and  Wildlife 
Service,  One  Gateway  Center,  suite  700. 


Newton  Corner,  Massachusetts  02158. 
telephone  No.  (617)  965-5100,  extension 
278.  or  FTS  829-9278. 
Wilhain  C.  Ashe. 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service. 

[FR  Doc.  85-6813  Filed  3-21-85;  8:45  am] 

BILUNQ  CODE  4310-5S-M 


Pipeline  Rights-of-Way  Applications; 
Texas 

Notice  is  hereby  given  that  under 
Section  28  of  the  Mineral  Leasing  Act  of 
1920  (30  U.S.C.  185).  as  amended  by  the 
Act  of  November  16,  1973  (37  Stat.  576), 
that  Mantaray  Transmission  Company 
has  applied  for  a  right-of-way  permit  to 
construct,  operate,  and  maintain  a  36- 
inch  natural  gas  pipeline  across  the 
Matagorda  Island  State  Park  and 
Wildlife  Management  Area  of  the 
Aransas  National  Wildlife  Refuge  in 
Calhoun  County.  Texas. 

This  proposed  pipeline  will  transport 
natural  gas  from  offshore  (Matagorda 
Island  Blocks  622.  623.  624.  and  568)  to 
onshore  and  thereby  into  intrastate 
commerce.  It  is  necessary  to  cross 
refuge  lands  to  get  onshore,  to  minimize 
pipeline  length,  and  to  minimize 
environmental  disturbances  by 
following  an  area  previously  disturbed 
in  the  building  of  the  abandoned  Air 
Force  Base. 

The  proposed  pipeline  will  start  from 
the  Gulf  of  Mexico,  Matagorda  Island 
Block  622;  cross  Matagorda  Island,  along 
side  an  existing  road  east  of  the 
abandoned  Air  Force  Base;  Espiritu 
Santo  Bay;  Dewberry  Island;  Shoalwater 
Bay;  and  the  Infercoastal  waterway; 
before  coming  onshore  in  Calhoun 
County.  Texas. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  United  States  Fish 
and  Wildlife  Service  will  be  proceeding 
with  consideration  of  whether  this 
application  should  be  approved,  and  if 
so,  under  what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  do  so  within  thirty 
(30)  days  by  sending  their  comments, 
with  their  name  and  address,  to  the 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  1306,  Albuquerque. 
New  Mexico  87103. 

agency:  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
action:  Public  Notice. 


DATES:  Comments  must  be  submitted  on 
or  before  April  22,  1985, 

ADDRESSES:  All  written  comments  are  to 
be  submitted  to:  Regional  Director.  U.S. 
Fish  and  Wildlife  Service  (RE),  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  B.  Fisher.  Really  Specialist. 
Division  and  Realty,  L'.S.  Fish  and 
Wildlife  Service.  500  Gold  Avenue  SW., 
Albuquerque,  New  Mexico  87103. 
Telephone;  (505)  766-2174. 
Michael  |.  Spear, 
Regional  Director. 
[FR  Doc.  85-6810  Filed  3-21-85;  8:45  am) 

BILLING  CODC  4310-S5-M 


Minerals  Management  Service 

Howell  Petroleum  Corp.;  Development 
Operations  Coordination  Document 

A3ENCY:  .Minerals  Management  Service. 

Ir.tenor. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Ope'-ations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Howell  Petroleum  Corporation  has 
submitted  a  DOCD  describms  the 
activities  :t  proposes  to  conduct  on 
Lease  OSG-G  4909,  Block  64.  Main  Pass 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  urea  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice,  Louisiana, 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  11.  1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Ser\ice.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p  m..  Monday  throi'gh  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  Gobert;  Minerals 
Management  Service:  Gulf  of  .Mexico 
OCS  Region:  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Developn.pnt  Plans  Unit 
Phone  (.50^)  e3a-06~5 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  appro\  al  of  the  DOCD  and 
that  it  is  available  fnr  public  review. 

Revised  rules  go\  erning  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


Ddted:  March  12.  1985. 
John  L.  Rankin, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  85-6829  Filed  3-21-85;  8:45  am] 
BILLING  CODE  4310-MR-M 


Samedan  Oil  Corp.;  Development 
Operations  Coordination  Document 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCDJ. 

SUMMARY:  Notice  is  hereby  given  that 
Srimedan  Oil  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
56G9,  Block  18,  Weot  Delta  Area, 
offshore  Louisiana,  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  13,  1985. 
ADDRESSES:  A  copy  of  the  subject 
UOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Ser%'ice,  3301  North 
Causeway  BK  d.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m  .  Monday  through  F.'idi;) ) 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  D.  Govert:  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Regional;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  .N'otice  :5  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  r.:les  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effecti\e  Decem.bei  13, 
1979:144  FR  53685).  These  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dati-d-  March  14,  1985. 
John  I..  Rankin, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  85-6821  Filed  3-21-85;  8:45  amP 
BILLING  CODE  4310-MR-M 


Outer  Continental  Shelf  Oil  and  Gas 
Leasing  Program;  Mid- 1986  Through 
Mid-1991;  Inquiry 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Request  for  Comments  on  the 

Draft  Proposed  5-Year  Outer 

Continental  Shelf  (OSC)  Oil  and  Gas 

Leasing  Program  for  Mid-1986  through 

Mid-1991. 

SUMMARY:  The  Secretary  of  the  Interior 

has  just  transmitted  to  the  Governors  of 
the  affected  coastal  Slates  and  to  the 
heads  of  affected  Federal  Agencies  for 
review  and  comment  the  Draft  Proposed 
5-Year  OCS  Oil  and  Gas  Leasing 
Program,  prepared  pursuant  to  section 
18  of  the  OCS  Lands  act,  as  amended. 
That  transm.ission  is  a  formal  but  early 
step  on  the  approximately  2-year 
process  of  analysis  and  consultation 
required  for  development  of  a  new  5- 
year  OSC  oil  a.nd  gas  leasing  program. 
The  procss  v^as  begun  in  July  1984  with 
letters  to  coastal  State  Go\ernor8  and 
affected  Federal  Agencies  and  a  Federal 
Register  Notice  (49  FR  28332.  ]u!y  11. 
1984)  requesting  initial  comments  and 
information  on  dme'.opment  of  the  new 
5-year  program.  The  Draft  Proposed 
Program  consists  of  a  preliminary 
schedule  of  sales  including  presale 
milestones  for  the  period  July  1986 
through  June  1991  and  a  selection  of 
leasing  policies  These  policies  concern 
the  configuration  of  OCS  planning  areas. 
the  size  of  sales  as  determined  by  the 
presale  process,  and  the  means  of 
assuring  the  receipt  of  fair  market  value 
for  lands  leased  and  rights  con\  eyed.  A 
Notice  of  intent  to  prepare  an 
environmental  impact  statement  fEIS) 
also  appears  in  today's  Federal  Register 
This  .Notice  seeks  public  comments  on 
the  schedule  and  policies  selected  as  the 
Draft  Proposed  Program.  The  responses 
to  this  Notice  will  be  considered  for  the 
Secretarial  decision  on  the  adopnon  of  a 
Proposed  5- Year  OCS  Oil  and  Gas 
Leasing  Program  planned  for  release  in 
the  summer  of  1985.  That  rclrp.se  will  be 
followed  by  a  further  90-day  comiment 
period  and  further  evaluation. 

DATES;  Com.m.ents  must  be  received  by 

May  20.  1985, 

ADDRESSES:  Com.mients  should  be 
submitted  to  the  Deputy  Associate 
Director  for  Offshore  Leasing.  Minerals 
Management  Service  (MMS),  Mail  Stop 
641.  12203  Sunrise  Valley  Drive.  Reston. 
Virginia  22091,  Hand  deliveries  to  the 
Department  of  the  Interior  m.ay  be  made 
to  Room  2525. 18th  &  C  Streets  N'W., 
Washington.  DC.  20240.  Envelopes  or 
packages  should  be  .marked    Comments 
on  the  Draft  Proposed  5-Year  OCS 
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Leasing  Program."  If  any  privileged  or 
proprietary  information  which  the 
respondent  wishes  to  be  treated  as 
confidential  is  attached  to  comments, 
the  envelope  or  package  should  be 
marked  "Contains  confidential 
information." 

FOR  FURTHER  INFORMATION  CONTACT: 

Telephone  contact  may  be  made 
with  Chris  Oynes,  Chief.  Offshore 
Leasing  Management  Division.  MMS.  at 
(202)  343-6906.  or  Paul  Stang,  Chief. 
Branch  of  Program  Development  and 
Planning.  MMS.  at  (202)  343-1072. 

Author:  Robert  Samuels.  Branch  of 
Program  Development  and  Planning. 
MMS. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Interior  (DOI)  has 
developed  the  Draft  Proposed  Program 
within  the  framework  of  section  18  of 
the  OCS  Lands  Act.  as  amended. 
Section  18  requires  that  the  5-year 
program  be  designed  to  meet  national 
energy  needs.  Thus,  one  objective  of  the 
program  is  to  allow  all  parties  to  plan 
for  OCS  leasing  activities  while 
providing  sufficient  flexibility  to  meet 
national  energy  needs. 

Pursuant  to  section  18.  the  schedule 
and  policies  selected  for  the  Draft 
Proposed  Program  were  based  on  a 
consideration  of  a  number  of  factors 
specified  by  the  act  and  provide  "to  the 
maximum  extent  practicable,  a  proper 
balance  between  the  potential  for 
environmental  damage,  the  potential  for 
the  discovery  of  oil  and  gas.  and  the 
potential  for  adverse  impact  on  the 
coastal  zone." 

The  preliminary  decisions  made  for 
the  Draft  Proposed  Program  are 
described  below.  This  is  the  first  of 
several  steps  in  the  development  of  the 
new  program.  The  proposals  which 
comprise  the  Draft  Proposed  Program 
will  be  reviewed  at  the  later  program 
development  stages:  the  Proposed 
Program,  schedi.le  for  release  in  the 
summer  of  1985:  the  Proposed  Final 
Progra.m.  planned  for  the  spring  of  1986: 
and  find'  approval.  Secretarial  approval 
of  a  final  new  5-Yedr  OSC  Oil  and  Gas 
Leasir.g  Progr.im  will  follow  appropriate 
consultation  and  a  80-day  notification 
period  before  Congress. 

Maps  and  a  table  showing  the 
planning  areas  and  their  geographic 
boundaries  appear  at  the  end  of  this 
Notice  along  with  Figure  1  which  depicts 
the  leasing  schedule  selected  for  the 
Draft  Proposed  Program. 

1.  Planning  Area  Boundaries  for  the 
Draft  Proposed  Program 

In  the  July  1984  Federal  Register 
Notice  requesting  comments  on  the 
development  of  the  new  program.  24 


OCS  planning  areas  were  depicted.  The 
Draft  Proposed  Program  selection 
revises  the  July  1984  description  by 
establishing  outer  boundaries  for 
planning  areas  and  reconfiguring  the 
OCS  into  26  planning  areas. 

This  reconfiguration  has  two  parts: 
the  division  of  the  South  Atlantic  into 
two  areas  (South  Atlantic  and  Straits  of 
Florida)  to  allow  a  more  concentrated 
review  of  those  areas  under  the 
provisions  of  section  18;  and  the 
reconfiguration  of  planning  areas 
offshore  California  from  two  to  three  to 
allow  a  more  concentrated  section  18 
review  of  those  areas  as  well  as  to 
respond  to  public  comments. 

The  key  factor  in  the  reconfiguration 
of  the  areas  offshore  California  is  that 
there  are  discoveries  in  the  basin  on 
both  the  south  and  west  sides  of  Santa 
Barbara  County.  It  will  thus  be  better  for 
planning  and  administrative  purposes  to 
treat  them  together  for  the  scheduling  of 
lease  sales  and  analyzing  in  a  single  EIS 
potential  impacts  on  air  quality, 
transportation  of  oil  and  gas.  and  other 
environmental  factors.  The  other  four 
basins  offshore  California  are  divided 
equally,  i.e..  two  and  two.  to  form  the 
new  Central  and  new  Northern 
California  planning  areas. 
In  addition  to  the  above 
reconfiguration  of  planning  areas,  outer 
boundaries  have  been  selected.  The 
outer  boundaries  of  the  Washington- 
Oregon  and  Northern  California  areas 
are  being  set  at  128°  W.  longitude  so  as 
to  encompass  the  area  of  hydrocarbon 
potential  in  those  regions.  In  the 
Beaufort  Sea.  Official  Protraction 
Diagram  NS  7-8  is  being  added  so  as  to 
include  that  area  for  consideration  for 
leasing  in  the  new  program. 

2.  The  Leasing  Schedule  for  the  Draft 
Proposed  Prograni 

Over  the  period  mid-1986  through  mid- 
1991,  the  Draft  Proposed  Program 
provides  for  33  standard  sales,  5  frontier 
exploration  sales,  and  5  supplemental 
sales. 

This  contrasts  with  the  current 
program  (as  approved  in  Jily  1^32). 
which  provided  for  40  sl^ndard  sales 
and  1  reoffering  sale.  The  new  draft 
schedule  proposes  the  continuation  of 
annual  sales  in  the  two  highest-value, 
highest-interest  areas:  the  Central  and 
Western  Gulf  of  Mexico.  It  proposes 
triennial  sales  in  15  other  areas.  This 
triennial  pacing  of  sales  contrasts  with 
the  biennial  pace  in  the  current  5-year 
program.  Other  features  of  the  proposed 
schedule  are  described  below. 

The  first  OCS  sale  in  27  years  is 
proposed  for  1991  offshore  Washington 
and  Oregon  given  the  value  of  that 
area's  resources  and  industry  interest. 


The  schedule  also  proposes  the  first  sale 
in  Hope  Basin,  offshore  Alaska,  also  in 
1991.  The  sales  for  these  areas  are 
proposed  late  in  the  5-year  period  to 
allow  time  for  the  necessary 
environmental  studies  to  be  performed. 

a.  The  Base  Schedule 

The  base  schedule  proposes  33 
standard  sales  in  17  planning  areas.  The 
11  sales  numbered  in  Figure  1  are  sales 
carried  over  from  the  current  to  the  new 
program. 

b.  Frontier  Exploration  Sales  Offshore 
Alaska 

Five  frontier  exploration  sales  have 
been  proposed  offshore  Alaska  to 
increase  the  flexibility  of  the  schedule  to 
respond  to  changes  in  prices  and  other 
economic  conditions  or  improved 
geologic  and  geophysical  data.  These 
five  sales  are  proposed  for  the  Gulf  of 
Alaska  (1988).  Cook  Inlet  (1989). 
Shumagin  (1990).  Hope  Basin  (1991).  and 
Kodiak  (1991).  The  1987  Shumagin  sale. 
Sale  86.  is  carried  over  from  the  current 
schedule  as  a  standard  sale.  In  these 
frontier  areas,  the  assessment  of  oil  and 
gas  resources  is  incomplete,  and  at  this 
time,  industry  interest  appears  low. 

These  frontier  exploration  sales  will 
include  an  additional  presale  step:  a 
Request  for  Interest  scheduled  for  4 
months  prior  to  the  Call  for  Information 
and  Nominations.  Responses  to  each 
Request  will  be  used  to  help  determine 
whether  the  approximately  2-year  sale 
process  should  proceed  in  those  areas. 
The  annual  review  of  the  program  under 
section  18(e)  will  also  be  used  to 
determine  whether  to  proceed  with 
these  sales. 

c.  Supplemental  Sales 

The  schedule  also  includes  an  annual 
sale  for  a  limited  number  of  selected 
blocks  in  areas  other  than  the  Central 
and  Western  Gulf  of  Mexico:  drainage 
and  development  blocks;  and  blocks  on 
which  bids  were  rejected  in  the 
preceding  calendar  year.  These  sales 
will  provide  for:  (1)  The  expeditious 
offering  of  blocks  in  which  serious 
industry  interest  can  reasonably  be 
anticipated;  (2)  orderiy  development  of 
OCS  resources  (increasing  the  potential 
for  actual  development  and  reducing  the 
time  necessary  to  bring  new  fields  into 
production);  and  (3)  minimization  of 
costs  of  delay.  These  blocks  will  only  be 
offered  after  compliance  with  the 
requirements  of  the  National 
Environmental  Policy  Act.  the  OCS 
Lands  act.  and  other  applicable  statutes. 
The  environmental  assessment 
documentation  for  each  of  these  sales 
would  be  released  at  approximately  the 
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same  time  as  the  Proposed  Notice  of 
Sale.  If  it  IS  determined  that  an  F.IS  is 
required  for  one  of  these  sales,  revised 
prcsale  milestones  will  be  issued. 

d.  Areas  in  Which  no  Sales  Are 
Proposed  in  the  Dra^t  Proposed  Program 

The  schedule  proposes  no  sales  in  St. 
Matthew-Hail,  Alei'.tian  Arc,  Aleutian 
Basin,  Bnd  Bowers  Basin  so  as  to 
concentrate  management  resources  on 
other  areas  with  hiijher  resource 
potential  ynd  industry  interest. 
Comments  are  requested  on  this  part  of 
the  proposal  in  the  final  section  of  this 
Notice.  No  sale  has  been  scheduled  for 
the  Straits  of  Florida  since  this  area  has 
not  yet  been  analyzed  as  a  separate 
planning  area  Section  18  analysis  of 
and  comments  on  the  Straits  of  Florida 
as  a  new  planning  urea  will  be  available 
for  the  decision  on  the  Proposed 
Program. 

e.  Flexibility  Provision 

The  DOI  must  plan  for  an  unknown 
future  with  limited  information.  Changes 
in  the  world  energy  market  as  well  as 
exploration  results  in  frontier  areas  can 
dramatically  affect  the  demand  for 
offshore  leases.  The  statutory 
requirement  to  de\elop  "a  schedule  of 
proposed  lease  sales  indicating,  as 
precisely  as  possible,  the  size,  timing, 
and  location  of  leasing  which  |the 
Secretar\  ]  determines  will  best  meet 
national  energy  needs  for  the  5-year 
period  following  its  approval  .  .  ."  must 
be  applied  with  due  recognition  that 
what  will  be  known  tomorrow  may  well 
be  very  different  from  what  is  known 
today. 

To  comply  fully  with  the  statutory 
requirement  to  meet  national  energy 
needs  over  the  5  years  of  the  program, 
the  schedule  should  have  the  flexibility 
to  respond  to  changing  conditions.  Thus, 
the  new  program  includes  a  provision  to 
accelerate  sales  in  areas  of  higher  value 
and/or  higher  interest  (but  not  so  as  to 
increase  the  total  number  of  sales  in  any 
planning  area  in  the  approved  program). 
The  areas  where  such  acceleration 
would  be  considered  include:  Southern 
California,  Eastern  Gulf  of  Mexico; 
Central  California,  Northern  California: 
Navarin  Basin:  Beaufort  Sea;  North 
Aleutian  Basin;  and  St  George  Basin. 
Specific  guidelines  for  the 
implementation  of  the  acceleration 
provision  will  he  developed  for  the 
Proposed  Program  and  a\ailable  for 
public  comment  before  final  approval  of 
the  program. 

Such  a  pro\  ision  would  be  used  only 
if  warranted  by  changes  in  economic 
conditions  (for  example,  substantially 
higher  oil  price  expectations  such  as 
might  result  from  a  serious  oil  supply 


disruption)  or  geologic  data  (such  as 
could  come  from  major  new 
discoveries).  The  question  of  whether  to 
accelerate  a  sale  in  an  area  would  be 
made  on  a  sale-by-sale  basis,  as  part  of 
the  required  annual  review  of  the 
program  under  section  18(e).  No  new 
sales  would  be  added  to  the  program  in 
any  planning  area  under  this  provision. 

4.  Size  of  Lease  Sales 

It  is  proposed  that  the  size  of  lease 
sales  be  determined  by  a  presale 
process  which  results  in  the  offering  of 
promising  acreage.  Promising  acreage  is 
that  which  is  reasonably  determined  to 
be  likely  to  lead  to  exploration  and/or 
development  of  oil  and  gas  resources. 
That  determination  will  be  made  by 
means  of  a  consultative  process  which 
will  provide  for  the  early  resolution  of 
conflicts  based  on  information  and 
nominations  obtained  from  affected 
Federal  Agencies,  State  and  local 
governments,  the  public,  and  potential 
bidders,  as  well  as  Minerals 
Management  Service  analysis. 

The  offering  of  promising  acreage  will 
give  effect  to  DOI's  desire  to  make 
available  for  lease  areas  of  hydrocarbon 
potential  as  identified  by  industry  and 
MMS,  while  remaining  cognizant  of  the 
particular  circumstances  relevant  to 
each  sale.  The  various  OCS  areas  and 
the  adjacent  onshore  regions  vary 
significantly  in  terms  of  exploration  and 
development  history,  onshore  support 
capability,  and  possible  multiple-use 
conflicts.  In  preparing  for  leasing 
activity,  regional  differences  will  be 
taken  into  account  on  a  case-by-case, 
sale-by-sale  basis,  and  the  emphasis 
will  be  on  consultation,  and,  wherever 
possible,  consensus. 

5.  .Assurance  of  Receipt  of  Fair  Market 
Value  in  the  Draft  Proposed  Program 

Section  18(a)(4)  provides  that  leasing 
activities  are  to  be  conducted  so  as  to 
assure  receipt  of  fair  market  value  for 
lands  leased  and  rights  conveyed.  The 
policy  option  selected  for  the  Draft 
Proposed  Program  maintains  current 
procedures  for  assuring  the  receipt  of 
fair  market  value.  In  1964.  a  number  of 
adjustments  were  made  to  improve  fair 
market  value  procedures  based  upon 
evaluations  of  these  procedures 
conducted  by  MMS  independent  of  the 
formulation  of  the  new  leasing  program. 
The  policy  option  selected  also  provides 
for  a  review  under  the  auspices  of  the 
development  of  the  new  5-year  program 
of  the  question  of  whether  the  minimum 
bid  level  should  be  changed  either  in 
general  or  on  a  \ariable  basis  for 
different  planning  areas. 


Information  requested 

This  Notice  has  been  prepared  to 
obtain  public  views  on  the  above 
proposals.  Comments  may  be  submitted 
on  any  topic  related  to  the  new  5-year 
program. 

Comments  are  requested  on  the 
following  specific  topics: 

(1)  The  proposed  configuration  of 
planning  area  boundaries. 

(2)  The  appropriateness  of  the  number 
of  proposed  sales  and  the  inter\al 
between  proposed  sales. 

(3)  The  appropriateness  of  the 
location  of  proposed  sales. 

(4)  The  proposed  presale  process. 

(5)  The  proposed  means  of  pursuing 
flexibility  in  the  new  program  in  light  of 
uncertainty  over  future  oil  and  gas 
prices  and  national  energy  needs. 

(6)  Whether  considerations  such  as 
the  following  concerning  the  le\  ti  of  the 
minimum  bid  would  warrant  va.fymg  the 
current  minimum  bid  level  of  $150  per 
acre  on  a  nationwide  or  planning  area 
basis:  (1)  Changes  in  economic 
conditions  such  as  oil  prices:  or  (2) 
potential  effects  on  the  number  of  tracts 
leased  or  the  rate  of  exploration  and 
development. 

(7)  Whether  the  tract  size  limit  of  5.760 
acres  ought  to  be  expanded;  and 
whether  enlargement  of  the  maximum 
tract  size  is  an  alternative  which  would 
achieve  effects  comparable  to  varying 
the  minimum  bid.  Under  section  8(b)(1) 
of  the  OCS  Lands  Act,  the  Secretary  of 
the  Interior  has  the  authority  to  enlrge 
the  maximum  tract  size  if  necessary  to 
comprise  a  reasonable  economic 
production  unit. 

(8)  Whether  there  are  subareas  within 
planning  areas  which  should  be  subject 
to  special  considerations,  either  in  the 
presale  planning  process  for  each  sale 
or,  more  generally,  within  the  5-year 
program  itself,  and  whet  those 
considerations  should  be. 

Industry  respondents  in  particular  are 
requested  to  rank  all  planning  areas  of 
the  OCS  which  now  number  26  instead 
of  24.  In  order  to  encourage  the  frankest 
response,  each  respondent  s  ranking. 
upon  request,  will  be  deemed  to  be 
privileged  or  proprietary  information  to 
be  treated  as  confidential  for  a  period  of 
2  years  after  receipt  by  MMS. 
Confidential  treatment  of  information  is 
authorized  under  section  18(g)  of  the 
OCS  Lands  Act.  In  order  that  only 
rankings  be  treated  as  confidential,  they 
should  be  submitted  as  an  attachment  to 
the  other  comments  a  respondent 
submits.  While  each  ranking  attachment 
will  be  treated  as  confidential 
information  for  a  period  of  2  years, 
statistical  summaries  of  rankings 
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prepared  by  MMS,  the  names  of 
respondents  submitting  rankings,  and 
comments  other  than  rankings  will  not 
be  treated  as  confidential  information 
Separate  rankings  are  requested  for: 
(ij  Hydrocarbon  potential;  and  (ii) 
exploration  and  development  interest. 
Both  rankings  should  be  based  on 
estimates  of  resources  expected  to  be 


unleased  as  of  mid-lftSB.  Industry 
respondents  are  also  asked  lo  indicate 
those  areas  in  which  they  have 
intentions  to  operate  or  serious  interest 
m  operating  so  that  their  rankings  can 
be  interpreted  most  usefully  by  MMS. 

The  foi!ov:ng  maps  jn:'  laOiy  1 
d^'pict  and  desmin-  tr^  planning  area 


boundaries  selected  as  part  of  the  Draft 
Proposed  Program.  Figure  1  depicts  the 
leasing  srhedule  selpcted  for  the  Draft 
Proposed  Prog-am, 

Dated.  Murch  19,  1983 
William  D,  Bettenberg, 

Director.  Minr'^a.'s  M::}Qgenwnt  Service 
BILLING  CODE  431&-MB-M 
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Table  1 — Description  of  Planning  Areas 

1.  North  Atldntjc:  Extends  south  from 
the  juncture  of  the  territorial  sea  at  71' 
VV  longitude  to  39'  N  latitude  thence 
east  to  the  juncture  of  an  extension  of 
the  U.S. -Canada  Maritime  Doundary 
thence  north  along  that  extension  to  the 
territorial  sea  thence  following  the 
territorial  sea  to  the  point  of  origin. 

2.  Mid-Atlantic:  Extends  east  from  the 
juncture  of  the  territorial  sea  at 
approximately  35'  N  latitude  to  70"  W 
longitude  thence  north  to  approximately 
37' N  latitude  thence  east  to  68°  W 
longitude  thence  north  to  approximately 
38'  N  latitude  thence  east  to  66'  W 
longitude  thence  north  to  39'  N  latitude 
thence  west  to  71'  W  longitude  thence 
north  to  the  territorial  sea  thence  along 
the  territorial  sea  to  the  point  of  origin. 

3.  South  Atlantic:  East  from  the 
I'lncture  of  the  territorial  sea  at 
_'Pproxirnately  35'  N  latitude  to  70°  W 
longitude  thence  south  to  34'  \  latilu  le 
ihence  west  to  72'  W  longitude  thence 
south  to  32'  N  latitude  thence  west  to 
74'  W  longitude,  thence  south  to  31°  N 
Intitude  thence  west  to  78  '  VV  longitude 
thence  south  to  28'17'  N  latitude  thence 
west  to  the  territorial  sea  limits  thence 
north  along  the  territorial  sea  to  the 
point  of  origin. 

4.  Straits  of  Florida:  East  from  the 
juncture  of  '.he  territorial  sea  at  28'17'  N 
latitude  to  78°  W  longitude  thence  south 
to  the  limits  of  U.S.  jurisdiction  thence 
southwest  along  the  line  of  U.S. 
jurisdiction  to  approximately  81 '13'  W 
longitude  at  23'55  N  latitude  thence 
west  to  83'  VV  longitude  thence  north  to 
the  territorial  sea  abutting  the  Dry 
Tortugas  thence  east  to  the  limits  of  the 
territorial  sea  thence  along  the  territorial 
sea  to  the  point  of  origin. 

5.  Eastern  Gulf  of  Mexico:  South  from 
the  territorial  sea  at  approximately 
87'45  VV  longitude  to  approximately  29° 
N  latitude  thence  west  to  approxim.ately 
87'55'  W  longitude  thence  south  to 
approximately  26°  N  latitude  Ihence  east 
to  approximately  85'55'  VV  longitude 
thence  south  to  the  lim.it  of  U.S. 
jurisdiction  thence  southeast  to 
arjpruxiniately  83  55'  V.  longitude  at 
approximately  24°  N  latitude  th.mce  east 
to  83°  VV  longitude  thence  to  the  limits  of 
the  territorial  sea  Ihence  east  to 
approximately  82=25'  VV  longitude 
Ihence  north  and  east  along  the 
territorial  sea  to  the  limits  of  U.S. 
jurisdiction  thence  along  the  territorial 
sea  to  the  point  of  origin. 

6.  Central  Gulf  of  .Mexico:  South  from 
the  territorial  sea  at  approximately 
87°45'  VV  longitude  to  approximately  29° 
N  latitude  thence  west  to  approximately 
87'S5'  VV  longitude  thence  south  to 
approximately  26'  N  latitude  thence 


west  to  approximately  91°55'  W 
longitude,  except  that  between 
approximately  88'23  W  longitude  and 
91°05'  V;  longitude  the  boundary  is  the 
U.S. -Mexico  Provisional  Maritime 
Boundarj-.  thence  north  to 
approximately  27°55'  N  latitude  thence 
generally  west  to  approximately  93°25' 
W  longitude  thence  northwest  to  the 
juncture  of  the  territorial  sea  at 
approximately  93°5f)'  VV  longitude 
thence  east  along  the  territorial  sea  to 
the  point  of  origin. 

7.  Western  Gulf  of  Mexico:  East  from 
the  territorial  sea  along  the  U.S.-Mexico 
Provisional  Maritime  Boundary  to 
approximately  25°45'  N  latitude  thence 
along  approximately  26*  N  latitude  to 
approximately  91'55'  VV  longitude 
thence  north  to  approxim.ately  27°55'  N 
latitude  thence  generally  west  to 
approximately  93*25'  W  longitude 
thence  northwest  to  the  juncture  of  the 
territorial  sea  at  approximately  93*50'  W 
longitude  thence  along  the  territorial  sea 
to  the  point  of  origin. 

8.  Southern  California:  West  along  a 
line  extending  from  the  territorial  sea  at 
approximately  35*47'  N  latitude  to 
approximately  124*  W  longitude  Ihence 
south  to  approximately  34*58'  N  latitude 
thence  east  to  approximately  122*  W 
longitude  thence  south  to  approximately 
32°55'  N  latitude  thence  east  to 
approximately  121°40'  VV  longitude 
thence  south  to  apppoximatefy  32*40'  N 
latitude  thence  east  to  approximately 
120°20'  VV  longitude  thence  south  to 
approximately  32*10'  N  latitude  thence 
east  to  120*  VV  longitude  thence  south  to 
the  U.S.-Mexico  Provisional  Maritime 
Boundary  thence  along  the  U.S.-Mexico 
Provisional  Maritime  Boundary  to  the 
territorial  sea  thence  along  the  territorial 
sea  to  the  point  of  origin. 

9.  Central  California:  West  along  a 
line  extending  from  the  territorial  sea  at 
approximately  35°47'  N  latitude  to 
approximately  124°  W  longitude  ther.ce 
north  to  approximately  37'59'  N  latitude 
thence  west  to  approximately  126*  W 
longitude  thence  north  to  approximately 
38*46'  N  latitude  thence  east  to  the 
territorial  sea  thence  along  the  territorial 
sea  to  the  point  of  origin. 

10.  Northern  California:  West  along  a 
line  extending  from  the  territorial  sea  at 
approximately  38 ■46'  N  latitude  to 
approximately  128'  W  longitude  thence 
north  to  approximately  42"  N  latitude 
thence  thence  east  to  the  territorial  sea 
thence  along  the  territorial  sea  to  the 
point  of  origin. 

11.  VVachington-Onegon:  West  along  a 
line  extending  from  the  territorial  sea  at 
approximately  42    N  latitude  to  128"  W 
longitude  thence  nor^h  to  the  limits  of 
U.S.  jurisdiction  thence  east  to  the 


territorial  sea  thence  along  the  territorial 
sea  to  the  point  of  origin. 

12.  Beaufort  Sea:  West  from  the 
juncture  of  U.S.  jurisdiction  at  73    N 
latitude  to  162'  W  longitude  thence 
south  to  71'  N  latitude  thtace  east  to  the 
limits  of  the  territorial  sea  thence  east  to 
the  limit  of  U.S.  jurisdiction  thence  north 
to  the  point  of  origin. 

13.  (Jhukchi  Sea:  East  from 
approximately  169    W  longitude  at  73' 
N  latitude  to  162'  W  longitude  thence 
south  to  71'  N  latitude  thence  east  to  the 
limits  of  the  territorial  sea  thence 
generally  southwest  to  approximately 
68'20  N  latitude  at  167"  W  longitude" 
thence  west  to  the  US.-Russia  ^ 
Convention  Line  thence  north  to  the 
point  of  origin. 

14.  Hope  Basin:  Extends  west  from  the 
juncture  of  the  territorial  sea  at  68"20  N 
latitude  to  the  US.-Russia  Convention 
Line  thence  south  along  the  U.S. -Russia 
Convention  Line  to  63  35  N  latitude 
thence  east  to  the  limits  of  the  territorial 
sea  thence  along  the  territorial  sea  to 
the  point  of  origin. 

15.  Norton  Easin:  Extending  west  from 
the  juncture  of  65*35  N  latitude  at 
168"15  W  longitude  to  the  U.S.-Russia 
Convention  Line  thence  generally 
southwest  along  that  line  to 
approximately  63'  N  latitude  at  175    W 
latitude  thence  east  to  the  territorial  sea 
thence  along  the  teiTitorial  sea  to  the 
point  of  origin. 

18.  Navarin  Basin:  Extends  sou'hwest 
from  the  juncture  of  approximately  63' 
N  latitude  at  the  U.S  -Russia  Convention 
Line  along  that  line  \n  IGO    longitude 
thence  south  to  approximately  58'  N 
latitude  thence  east  to  174'  VV  longitude 
thence  north  to  approximately  63    N 
latitude  thence  west  to  the  point  of 
origin. 

17.  St.  Matthew-Hail:  West  from  the 
territorial  sea  at  approximately  63'  N 
latitude  at  165*  W  longitude  to  174'  W 
longitude  thence  south  to  approximately 
59'  N  latitude  thence  east  to  the 
territorial  sea  thence  following  the 
territorial  sea  to  the  point  of  origin. 

18.  St.  George  Basin:  South  from  59    N 
latitude  at  174"  W  longitude  to  56"  N 
latitude  thence  east  to  171*  W  longitude 
thence  south  to  approximately  52  35  N 
latihjde  thence  east  to  the  limits  of  the 
territorial  sea  thence  following  the 
territorial  sea  east  to  approximately 
170*30  W  longitude  at  52*40'  N  latitude 
thence  east  to  the  limit  of  the  territorial 
sea  at  approximately  52 "46  N  latitude 
thence  following  the  territorial  sea  to 
approximately  52 '43  .\'  latitude  thence 
east  to  the  limit  of  the  territorial  sea 
thence  northeast  to  165    W  longitude 
thence  north  to  59"  N  latitude  thence 
west  to  the  point  of  origin. 
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19.  North  Aleutian  Basin:  West  from 
161  52  W  longitude  at  approximately 
59'  N  latitude  to  163'  VV  longitude 
thence  south  to  the  intersection  with  the 
territorial  sea  ths-nce  following  the 
territorial  sea  to  the  point  of  origin. 

20.  Shumagm:  Extends  south  from  a 
point  at  approximately  54'30  N  latitude 
and  165"  W  longitude  to  50"  N  latitude 
thence  east  to  159'  W  longitude  thence 
north  to  51'  N  lati'urle  thence  east  to 
156"  VV  longitude  thence  north  to  57'  N 
latitude  thence  west  to  the  territorial  sea 
thence  southwest  along  the  territorial 
sea  to  the  point  of  origin. 

21.  Cook  Inlet:  Extends  edst  from 
approximately  56  57  N  latitude  at 
156'25  VV  longitude  to  the  intersection 
with  the  territorial  sea  thence  generally 
northeast  along  the  territorial  sea  to 
approximately  152'27  VV  longitude 
thence  north  to  the  territorial  sea  thence 
around  the  territorial  sea  to 
approximately  59'  N  latitude  at  152"  W 
longitude  thence  north  to  the  territorial 
sea  thence  following  the  territorial  sea 
to  the  point  of  origin. 

22.  Kodiak:  Extends  east  from  5"'  N 
latitude  at  156*  W  longitude  to  the 
territorial  sea  thence  generally  northeast 
along  the  territorial  sea  to 
approximately  152' 27  VV  longitude 
thence  north  to  the  territorial  sea  thence 


around  the  terntoriai  sea  to 
approximately  59'  N  latitude  thence 
east  to  148    VV  longitude  thence  south  to 
58'  N  latitude  thence  east  to  147'  W 
longitude  thence  south  to  53'  N  latitude 
thence  west  to  150'  W  longitude  thence 
south  to  52'  N  latitude  thence  west  to 
158"  W  longitude  thence  north  to  the 
point  of  origin. 

23.  Gulf  of  Alaska:  Extends  south  from 
approximately  151  55  W  longitude  at 
59°05'  N  latitude  to  the  terntoriai  sea  at 
approximately  59'  N  latitude  thence  east 
to  148°  W  longitude  thence  south  to  58° 
N  latitude  thence  east  to  147°  VV 
longitude  thence  south  to  53'  N  latitude 
thence  east  to  141'  VV  longitude  thence 
generally  northeast  along  the  fishery 
conservation  line  to  the  territorial  sea 
thence  along  the  territorial  sea  to  'he 
point  of  origin, 

24.  Aleutian  Basm;  East  from  the 
juncture  of  approximatek  56*  N  latitude 
at  the  U.S. -Russia  Convention  L:r.e  to 
174°  VV  longitude  thence  north  to 
approximately  58°  N  latitude  th.ence 
west  to  180'  longitude  thence  north  to 
the  junc*i;re  of  the  L'S  -Russia 
convention  line  thence  along  that  imp  to 
the  point  of  origin. 

25.  Bowers  Basin:  East  from  the 
juncture  of  approximately  56'  N  latitude 
at  the  U.S.  Russia  Convention  line  to 


17i'  VV  longitude  thence  south  to 
approximately  53'  \  IdMude  thence 
west  to  174'  E  longitude  thence  north  to 
approxim.ately  54'  N  latitude  thence 
west  to  the  U.S. -Russia  Convention  Line 
thence  along  that  line  to  t.he  point  of 
origin. 

26.  Aleutian  .Arc:  East  from  the 
juncture  of  the  U.S. -Russia  Convention 
Line  at  approximately  54'  N  latitude  to 
174°  E  longitude  thence  south  to 
approximately  53'  N  latitude  thence  east 
to  171'  VV  longitude  thence  south  to 
approximately  52°35'  \  latitude  thence 
east  to  the  limits  of  the  territorial  sea 
thence  following  the  territorial  sea  east 
to  approximately  11'0'30'  VV  longitude  at 
52'40  N  latitude  thence  east  to  the  limit 
of  the  territorial  sea  at  approxima'e!\ 
52'46  N  latitude  thence  foliowir.g  the 
territorial  sea  to  approximately  52'48  N 
latitude  thence  east  to  the  limit  of  the 
territorial  sea  thence  northeast  to  165' 
VV  longitude  thence  soul!:  to 
approximately  50'  N  latitude  thence 
west  to  approximately  167'  E  longitude 
thence  north  to  the  U.S. -Russia 
Convention  Line  thence  along  ttiat  line 
to  the  point  of  origin. 
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on  the  maps,  and  divisions  shown  between 
planning  areas,  are  for  initial  planning 
purposes  only  and  do  not  prejudice  cr 
affect  United  States  jurisdiction  in  any  way 


; 
'68 


U.S.  DEPARTMENT  OF  THE  INTERIOR 
MINERALS  MANAGEMENT  SERVICE 


■n 

Q. 


rt 


t\3 


CD 


Federal  Register  /  Vol.  50,  No.  56  /  Friday.  March  22.  1985  /  Notices 


11595 


Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Proposed  5- 
Year  Outer  Continental  Shelf  Oil  and 
Gas  Leasing  Program  for  Mld-1986 
Through  Mid-1S91 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Department  of  the  Interior's 
Minerals  Management  Service  (MMS) 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  regarding  a 
proposed  new  5-Year  Outer  Continental 
Shelf  (OCS)  oil  and  gas  leasing  program 
covering  the  period  mid-1986  to  mid- 
1991.  The  draft  HIS  is  currently 
scheduled  for  release  in  the  summer  of 
1985. 

In  July  1984,  the  Department  of  the 
Interior  requested  suggestions  and 
information  from  the  Governors  of  the 
affected  coastal  states,  affected  Federal 
Agencies,  industry,  and  the  public  on 
the  development  of  a  new  5-year  leasing 
program.  Information  was  requested  on 
the  characteristics  of  the  OCS  plannmg 
areas,  environmental  sensitivity, 
technological  feasibility  of  exploring 
and  developing  certain  areas,  and  the 
ranking  of  OCS  areas  both  by  oil  and 
gas  potential  and  by  interest  in 
exploration  and  development. 

The  Secretary  of  the  Interior  has  just 
transmitted  to  the  Governors  of  the 
affected  coastal  States  and  the  heads  of 
affected  Federal  Agencies,  for  review 
and  comment,  the  Draft  Proposed  5- Year 
OCS  Oil  and  Gas  Leasing  Program, 
prepared  pursuant  to  section  18  of  the 
OCS  Lands  Act,  as  amended.  That 
transmission  is  a  formal  but  early  step 
in  the  approximately  2-year  process  of 
analysis  and  consultation  required  for 
development  of  a  new  5-year  OCS  oil 
and  gas  leasing  program.  A  Notice 
requesting  comments  on  the  Draft 
Proposed  Program  also  appears  in 
today's  Federal  Register. 

Pursuant  to  40  CFR  1501.7,  this  Notice 
initiates  the  scoping  process  for  the  EIS. 
The  Department  of  the  Interior  hereby 
solicits  information  from  Federal,  State, 
and  local  agencies,  and  the  public 
regarding  alternatives  and  the  issues 
which  should  be  evaluated  in  the  EIS. 
Respondents  are  requested  to  focus  their 
comments  on  the  environmental  issiies 
attendant  to  the  proposal  as  defined  in 
the  Draft  Proposed  Program  which 
appears  elsewhere  in  today's  Federal 
Register,  and  on  alternative  leasing 
schedules  and  presale  processes  which 
should  be  evaluated  in  the  EIS. 

DATES:  Scoping  comments  should  be 

received  b;.  May  20.  1985. 

ADDRESS:  Scoping  comments  should  be 
submitted  to  Daniel  Henry,  Minerals 
Management  Service,  Mail  Stop  &44. 


12203  Sunrise  Valley  Drive,  Reston, 
Virginia  22091.  Hand  deliveries  to  the 
Department  of  the  Interior  may  be  made 
to  Room  2516,  18th  *  C  Streets,  N.W., 
Washington,  DC.  20240.  Envelopes  or 
packages  should  be  marked  "Scoping 
Comments  on  the  Proposed  5-Year 
Leasing  Program  EIS." 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Henry,  Branch  of  Environmental 
Evaluation,  NtMS,  at  (2021  343-6264, 
Author;  Daniel  Henry,  Branch  of 
Environmental  Evaluation,  MMS. 

Dated:  M^rch  19  1985. 
William  0.  Bettenberg, 
Director.  Minerals  Management  Service. 
[PR  Doc.  85-«918  Filed  3-21-85;  8:45  am] 
BILUNQ  COOC  4310-im-M 


National  Park  Service 

Kantishna  Hills  and  Duntcle  Mine  Study, 
Alaska;  Availability  of  Final 
Environmental  Impact  Statement 

SUMMARY:  This  notice  announces  the 
availability  of  a  final  environmental 
impact  statement  (EIS)  for  the  Kantishna 
Hills  and  Dunkle  Mine  study  in  Alaska. 
This  notice  also  announces  the 
beginning  of  the  39-day  waiting  period. 
which  commences  with  the  publication 
of  the  EPA  notice.  This  final  EIS  was 
prepared  to  analyze  the  impacts  of 
alternative  strategies  for  managing 
mineral  development  in  two  study  areas 
in  Denali  National  Park  and  Preserve, 
Alaska. 

ADDRESSES:  Copies  of  the  final  EIS  may 
be  obtained  from  Roger  Contor. 
Regional  Director.  Attn:  Linda  Nebel, 
National  Park  Service,  2525  Gambell 
Street.  Room  107.  Anchorage,  Alaska 
99503-2892. 

Public  reading  copies  of  the  final  EIS 
are  available  for  review  at;  Office  of 
Public  Affairs,  National  Park  Service. 
Dept.  of  the  Interior.  18th  and  C  Streets, 
N.W..  'V\'ashington.  DC.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nebel,  Chief,  Division  of  Planning, 
Alaska  Regional  Office  (telephone;  907- 
271-4637)  in  Anchorage,  Alaska 
(address  given  above). 
SUPPLEMENTARY  INFORMATION:  The 
Kantishna  Hills  and  Dunkle  Mine  study 
is  mandated  by  section  202(3)(b)  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  of  1980,  which 
specified  that  the  study  would  be 
conducted  jointly  by  the  Alaska  Land 
Use  Council  and  the  Secretary  of  the 
Interior.  The  two  study  areas  lie  within 
Denali  National  Park  and  Preserve.  The 
study  presents  seven  alternatives  for 
managing  mineral  development  in  the 
two  study  areas,  ranging  from  the 


elimination  of  all  mining  in  the  study 
areas  to  removing  the  study  areas  from 
the  national  park  and  .\ationa!  Park 
Service  administration.  The  preferred 
alternative,  as  selected  by  the  Alaska 
Land  Use  Council,  is  the  implementation 
of  a  mineral  leasing  program  in  the 
Kantishna  Hills  and  continuation  of 
status  quo  management  in  the  Dunkle 
Mine  study  area. 

A  draft  EIS  on  the  study  was  released 
to  the  public  in  May  of  1983,  and  a  60- 
day  comment  period  was  estabhshed. 
and  subsequently  extended  to  90  days  m 
response  to  public  requests.  Public 
meetings  were  conducted  in  Anchorage. 
Fairbanks,  Healy  and  Kantishna, 
Alaska.  Approximately  210  people 
attended  the  public  meetings,  and  a  total 
of  96  written  comments  were  received. 
The  final  EIS  contains  a  summar\'  of  the 
comments  made  at  the  public  meetings 
and  also  contains  the  letters  with 
comments  that  are  substantive  in  terms 
of  the  content  of  the  draft  EIS. 

Dated:  January  21, 1985. 
Roger  Contor. 

Regional  Director.  Alaska  Region. 
[PR  Doc.  85-6749  Filed  3-21-85;  8:45  amj 
BILLHM  CODE  4310-7a-M 


Intention  To  Negotiate  Concession 
Contact;  Swan  Tavern  Antiques 

Pursuant  to  the  provisions  of  Section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969:  16  use.  20).  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Ser\ice, 
proposes  to  negotiate  a  concession 
contract  with  Swan  Tavern  Antiques 
authorizing  it  to  continue  to  provide 
Antique  services  for  the  public  at 
Colonial  National  Historical  Park, 
Virginia  for  a  penod  of  five  (5)  years 
from  January  1. 1986,  through  December 
31. 1990. 

This  contract  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31, 1985, 
and  therefore,  pursuant  to  the  Act  of 
October  9.  1965.  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract.  As 
defined  in  36  CFR  51.5. 
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The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Superintendent.  Colonial  National 
Historical  Part,  Yorktown,  VA  23690,  for 
information  as  to  the  requirements  of 
the  proposed  contract. 

Dated:  March  7, 1985. 
R.  B.  Smith. 

Regional  Director.  Acting  Mid-Atlantic 

Region.  National  Park  Ser\-ice. 

(FR  Doc.  83-6861  Filed  3-21-85;  8:45  am] 

BILUtM  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Commonwealth  Petroleum  Co.,  et  al.; 
Intent  to  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(bKl)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorprate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524  (b). 

1.  Parent  corporation  and  address  of 
principal  office:  Commonwealth 
Petroleum  Company,  Suite  104,  200 
Techae  Center  Drive.  Milford,  Ohio 
45150. 

2.  Wholly  ovkrned  subsidiaries  which 
will  participate  in  the  operations,  and 
stales  of  incorporation: 

(i)  Northern  Indiana  LP  Gas,  Inc.— 

Indiana 
(ii)  Northern  Virginia  LP  Gas,  Inc.— 

Virginia 

1.  The  parent  corporation  and  address 
of  its  principal  office  is:  W.  R.  Grace  & 
Co.,  Grace  Plaza,  1114  Avenue  of  the 
Americas,  New  York,  NY  10038. 

2.  Wholly-owned  subsidiaries  which 
are  participating  in  the  operations  and 
their  state(s)  of  incorporation: 

(a)  Amargosa  Pipeline  Corporation 
(Del.) 

(b)  American  Carry  Products  Corp. 
(Cal.) 

(c)  Amicon  Corporation  (Mass.) 

(d)  Amicon  Export  Corp.  (Del.) 

(e)  Amicon  Far  East,  Ltd.  (Del.) 

(f)  Annie's  Santa  Fe  of  Kansas.  Inc. 
(Kan.) 

(g)  Antilles  Chemical  Company  (Del.) 
(h)  Arrow  Inter-America  Corporation 

(W.  Va.) 

(j)  Axial  Basin  Coal  Corporation  (Del.) 
(k)  Beckett  Golf  Club,  Inc.  (N.J.) 
(1)  Berry  Gas  Company  (Okla.) 


(m)  Booker  Drilling  Company,  Inc, 

(La.) 
(n)  Camillus  Acres,  Inc.  (N.Y.) 
(o)  Caribe  Nitrogen  Corporation  (R.P.) 
(r)  Coalgrace,  Inc  (Del.) 
(s)  Creative  Food  'N  Fun  Company 

(Del.) 
(t)  Creative  Restaurant  Concepts,  Inc. 

(Del.) 
(u)  Darex  Puerto  Rico,  Inc.  (Del.) 
(v)  Davison  Specialty  Chemical  Co. 

(Del.) 
(w)  Daylin-Summit.  Inc.  (N.Y  ) 
(x)  Dearborn  Chemical  Company 

(Del.) 
(y)  Devcoa  Incorporated  (Fla.) 
(z)  Dewey  and  Almy  Company 

(Mass.) 

(aa)  De  zaan,  Incorporated  (N.Y.) 

(ab)  Diner's  Rendezvous.  Inc.  (MO.) 

(ac)  Diversified  Reefaurant  Services, 
Inc.  (Del.) 

(ad)  Drilling  Mud.  Inc.  (Del.) 

(ae)  Duncan,  Lagnese  and  Associates, 
Incorporated  (Pa.) 

(af)  Ecarg,  Inc.  (N.J.) 

(ag)  Ecotrol,  Inc.  (Del.) 
(ah)ELFAviafion,  Inc.  (Del.) 
(ai)  E  L  Liquidating  Corp.  (Ohio) 
(aj)  Elson  T.  Killam  Associates,  Inc. 

(N.J.) 

(ak)  El  Torito  /Milwaukee.  Inc. 
(Wise.) 

(al)  Emerson  &  Cuming,  Inc.  (Del.) 

(am)  Fred  P.  Ott's/Madison,  Inc. 
(Wise.) 

(an)  Gilbert/Robinson,  Inc  (Del.) 

(ao)  Gloucester  New  Communities 
Company,  Inc.  (N.J.) 

(ap)  GPC  Marketing  Company.  (Del.) 

(aq)  GPC  Transporter,  Inc.  (Del.) 

(ar)  Grace  A-B  Inc.  (Del.) 

(as)  Grace  ASC  Corp.  (Del.) 

(at)  Grace  Chemical  Company  of 
Cuba.  (III.) 

(au)  Grace  Communications,  Inc. 
(Del.) 

(av)  Grace  &  Co.  Central  America. 
(Del.) 

(aw)  Grace  Distribution  Services,  Inc. 
(Del.) 

(ax)  Grace  Drilling  Company.  (Del.) 

(ay)  Grace  H-G  Inc.  (Del.) 

(az)  Grace  Industrial  Chemicals,  Inc. 
(Del.) 

(ba)  Grace  Natural  Resources  Corp. 
(Del.) 

(bb)  Grace  Oil  Corporation  (Italy) 
(Del.) 

(be)  Grace  Oxo- Alcohols,  Inc.  (N.J.) 

(bd)  Grace  PAR  Corporation.  (Del.) 

(be)  Grace  Petroleum  Corporation 
(Del.) 

(bf)  Grace  Petroleum  China 
Incorporated  (Del.) 

(bg)  Grace  Petroleum  Libya 
Incorporated  (Del.) 

(bh)  Grace  REC  Corp.  (Del.) 

(bf)  Grace  Restaurant  Company  (Del.) 


(bj)  Grace  Retail  Corporation  (Del.) 
(bk)  Grace  TEC  Corporation  (Del.) 
(bl)  Grace  Technology  Marketing 

Services,  Inc.  (Del.) 
(bm)  Grace  Ventures  Corp.  (Del.) 
(bn)  Gracoal.  Inc.  (Del.) 
(bo)  W.  R.  Grace  Capital  Corporation 

(N.Y.) 
(bp)  W.  R.  Grace  Credit  Corp.  (Del.) 
(bq)  W.  R.  Grace  Land  Corporation 

(N.Y.) 
(br)  W.  R.  Grace  Properties,  Inc.  (N.Y.) 
(bs)  G/R  Texas  Enterprises.  Inc.  (TX.) 
(bt)G/RofPenn.,  Inc.  (Pa.) 
(bu)  GRC  Ice  Cream  Company  (Del.) 
■  (bv)  Hanover  Square  Corporation 

(Del.) 
(bw)  Herman's  Sporting  Goods,  Inc. 

(Del.) 
(bx)  Homco  International,  Inc.  (Del.) 
(by)  Houlihan's/Arizona,  Inc.  (.^.Z.) 
(bz)  Houlihan's/Bergen  County.  Inc. 

(N.J.) 

(ca)  Houlihan's/Boston,  Inc.  (MA.) 

(cb)  Houlihan's/Cupertino,  Inc.  (CA.) 

(cc)  Houlihan's/D.C,  Inc.  (DC.) 

(cd)  Houlihan's/Encino,  Inc.  (CA.) 

(ce)  Houlihan's/Florida,  Inc.  (FL.) 

(cf)  Houlihan's  Inc.  (LA.) 

(eg)  Houlihan's/Long  Beach.  Inc.  (CA.) 
(ch)  Houlihan's/Maryland,  Inc.  (MD.) 
(ci)  Houlihan's/Milwaukee,  Inc.  (Wl.) 
(cj)  Houlihan's  of  California,  Inc. 

(Cal.) 
(ck)  Houlihan's  of  Indianapolis,  Inc. 

(Ind.) 
(cl)  Houlihan's/San  Francisco,  Inc. 

(Cal.) 
(em)  J.  B.  Robinson  Jewelers, 

Incorporated  (Del.) 
(en)  Jefferson  4740  Corporation  (MO.) 
(co)  Joe  Gilbert  Restaurants,  Inc. 

(MO.) 
(cp)  jojos  Restaurants,  Inc.  (Cal.) 
(cq)  jojos  Restaurants  of  Glendale, 

Inc.  (WI.) 
(cr)  jojos  Restaurants  of  Indiana,  Inc. 

(Ind.) 
(cs)  jojos  Restaurants  of  Layton,  Inc. 

(Wise.) 
(et)  jojos  Restaurants  of  Wisconsin, 

Inc.  (Wise.) 
(cu)  jojos  Restaurants  of  Northridge 

(Wise) 
(cv)  K.  C.  Stadium  Concessions,  Inc. 

(MO.) 
(cw)  Killam-Dearbom  Environmental 

Engineers,  Inc. 
(ex)  Leather  Bottle  No.  1.  Inc.  (MO.) 
(cy)  Liquor  Lounges,  Inc.  (MO.) 
(ez)  LKS  Enterprises,  Inc.  (Cal.) 

(da)  May's  Restaurants,  Inc.  (MO.) 

(db)  M-B  Food  Distributing  Company. 
Inc.  (Cal.) 

(dc)  Metaramics  (Cal.) 

(dd)  Midwest  Restaurants,  Inc.  (MO.) 

(de)  Mount  Bundey  Mining,  Inc.  (Del.) 
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(df)  New  American  Restaurant  Corp. 
(Del,) 

(dg)  NRG  Eastern  Coal  Development, 
Inc,  (Del.) 

(dh)  Ochoa  Fertilizer  Co..  Inc.  (P.R.) 

(di)  Offshore  Fisheries,  Inc.  (Mass.) 

(dj)  Die's,  Inc.  (Cal.) 

(dk)  Die's  Distribution,  Inc.  (Cal.) 

(dl)  Die's  Nevada,  Inc.  (Nev.) 

(dm)  Dne  Hundred  West  Corp.  (MD.) 

(dn)  One  Hundred  West  of  St.  Louis, 
Inc.  (MO.) 

(do)  Penn  4743  Corp.  (MO.) 

(dp)  Petit  IV,  Ltd.  (MO.) 

(dq)  Plaza  3  Restaurants  Corporation 
(MO.) 

(dr)  Process  Evaluation  and 
Development  Corporation  (Del.) 

(ds)  Red  Steer,  Inc.  (MO.) 

(dt)  Rent-It  Inc.  (Texas) 

(du)  Restaurant  Supply,  Inc.  (MO.) 

(dv)  Ridgewood  Chemical  Corporation 
(Del.) 

(dw)  Ridgewood  Phosphate 
Corporation  (Del.) 

(dx)  Sam  Wilson's/Kansas,  Inc.  (Kan.) 

(dv)  Seven  Hanover  Square  Corp. 
(N.Y.) 

(dz)  Sheplers  Catalog  Sales,  Inc, 
(Kansas) 

(ea)  Sheplers,  Inc.  (Kansas) 

(eb)  Sourgasco  II  Corp.  (Del.) 

(ec)  Southern  Oil,  Resin  &  Fiberglass, 
Inc.  (Fla.) 

(ed)  Standard  TransPipe  Corp.  (Del.) 

(ee)  Standard  TransPipe  (Virginia) 
Inc.  (Va.) 

(ef)  StanTrans.  Inc.  (Del.) 

(eg)  Stopover  Restraurants,  Inc.  (MO.) 
(eh)  Support  Terminal  Services,  Inc. 

(Del.) 

(ei)  Ven-Tech  One,  Inc.  (Del.) 

(ej)  Water  Street  Corporation  (Del.) 

(ek)  Woodward  Chemicals 
Corporation  (Del.) 

(el)  Woolwich  Sewer  Company,  Inc. 
(N.J.) 

(em)  Woolwich  Water  Company,  Inc. 
(N.J.) 

(en)  W.  R.  C.  Technical  Ventures,  Inc. 
(Del.) 

1.  Parent  Corporation  and  address  of 
principal  office:  Emarai  Corp.,  116 
Worcester  Road,  North  Grafton, 
Massachusetts  01536. 

2.  Wholly-owned  subsidiares,  which 
will  participate  in  the  operations,  and 
States  of  incorporation: 

(a)  E.L.  Dauphinais,  Inc.,  a 
Massachusetts  corporation. 

(b)  Sutton  Sand  and  Realty  Corp.,  a 
Massachusetts  corporation. 

(c)  Palmer  Ready  Mix  Concrete,  Inc.,  a 
Massachusetts  corporation. 

(d)  DeFalco  Concrete  Corp.,  a 
Massachusetts  corporation. 

(e)  D.D.  Ruxton  Co.,  Inc.,  a 
Massachusetts  corporation. 

(f)  Grafton  Transit  Mix,  a 
Massachusetts  corporation. 


(g)  Concrete  Service,  Inc.,  a 
Massachusetts  corporation. 

(h)  Construction  Servcie,  Inc..  a 
Massachusetts  corporation. 

(i)  No.  Wilbraham  Sand  and  Gravel 
and  Concrete  Co.,  Inc.,  a  Massachusetts 
corporation  and  a  wholly-owmed 
subsidiary  of  E.L.  Dauphinais.  Inc. 

1.  Parent  corporation  and  address  of 
principal  office:  Loewengart 
Corporation,  209  Oregon  Street,  P.O.  Box 
300.  Mercersburg,  PA  17236. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
states  of  incorporation: 

(i)  Loewengart  &  Co.,  Inc.,  a  New  York 

corporation 
(ii)  Allied  Leather  Corporation,  a  New 

Hampshire  corporation 
(iii)  FLC  Company,  Inc.,  a  New 

Hampshire  corporation 

1.  Parent  corporation  and  address  of 
principal  office:  Minstar,  Inc..  A 
Minnesota  Corporation,  1215  Marshall 
Street,  N.E.,  Minneapolis,  MN  55413. 

2.  Wholly-owTied  subsidiaries  which 
will  participate  in  the  operations,  and 
state{s)  of  incorporation: 

(i)  Wellcraft  Marine  Corp.,  A  Flonda 

Corporation,  8151  Bradenton  Road, 

Sarasota,  Florida  33580 
(ii)  Aegis  Corporation,  A  Delaware 

Corporation,  1215  Marshall  St.,  N.E., 

Minneapolis,  MN  55413 
(iii)  Lund-American,  Inc.,  A  Minnesota 

Corporation,  P.O.  Box  1350,  Great 

Lakes,  MN  56501 
(iv)  California  Yachts,  Inc..  A  California 

Corporation,  1402  Morgan  Circle, 

Tustin,  CA  92680 
(v)  Long  Mile  Rubber  Company,  A 

Delaware  Corporation,  5550  LBJ- 

Freeway.  Suite  200,  Dallas,  TX  75240 
(vi)  Cherco  Compressors,  Inc.,  A  Texas 

Corporation,  21  FRJ-Drive,  Longview, 

TX  75607 

1.  Parent  corporation  and  address  of 
principal  office:  Warner-Lambert,  201 
Tabor  Road,  Morris  Plains,  .NJ  07950, 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state(s]  of  incorporation: 

(i)  American  Chicle — Delaware 
(ii)  Deseret  International  Sales 

Corporation — Utah 
(iii)  Hall  Brothers,  LMTD— United 

Kingdom 
(iv)  Imed  Corporation — Delaware 
(v)  P.  D.  Co.,  Inc. — Delaware 
(vi)  Parke-Davis  &  Company — Michigan 
(vii)  Tetra  Werke  Dr.  rer  nat 

Baensch  GMBH — Germany 
(viii)  Warner-Lambert  Canada,  Inc. — 

Canada 


(ix)  Warner-Lambert  Technologies. 

Inc. — Texas 
JaniM  H,  BavDe, 

Secretary 

[FR  Doc  85-6&40.  Filed  3-21-85;  8:45  am) 

WU.IWG  CODE  703fr-01-N 


Release  of  Waybill  Data  for  Use  In  a 
Disaggregate  Fresh  Fruit  and 
Vegetable  Transportation  Model 

The  Commission  has  received  a 
request  from  a  doctoral  candidate  at 
Georgetown  University.  Washington, 
DC,  for  rate  data  from  the  Commission's 
1982  and  1983  Waybill  Sample  tape  in 
order  to  estimate  a  disaggregate  fresh 
fruit  and  vegetable  transportation 
model.  Specifically,  the  data  needed  are 
1982  and  1983  monthly  average  revenue 
per  ton  and  average  tons  per  shipment 
from  the  State  of  Oregon  to  Chicago  and 
to  New  York  for  the  following  fruits  and 
vegetables  according  to  5  digit  Standard 
Transportation  Commodity  Codes: 

Apples 

Broccoli 

Cantaloups 

Carrots 

Cauliflower 

Celery 

Lemons 

Lettuce 

Dry  Onions 

Green  Onions 

Oranges 

Pears 

Plums 

Potatoes 

Tomatoes 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years,  they 
terminated  on  their  lines  at  least;  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after:  (1)  Certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  and  (2)  public  notice  is 
provided  so  affected  parties  have  an 
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opportunity  to  object.  (48  FR  40328. 
September  6. 1983). 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  within  14  calendar  days  of 
the  date  of  this  notice.  They  should  also 
include  all  grounds  for  objection  to  the 
full  or  partial  disclosure  of  the  requested 
data.  The  Commission's  Director  of  the 
Office  of  Transportation  Analysis  will 
consider  these  objections  in  determining 
whether  to  release  the  requested  waybill 
data.  Any  parties  who  filed  objections 
will  be  timely  notified  of  the  Director's 
decision. 

Contact  Elaine  K.  Kaiser.  (202) 
275-0907. 


laoMt  H.  BayM, 

Secretary. 

(FR  Doc.  85-6839  FUed  3-21-85;  8:45  am] 


OEPARTIIEMT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  Lamotte  Trucking  and 
Salvage  and  87  Elm  Street  Associates 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  March  4. 1985.  a  proposed 
consent  decree  in  United  States  v. 
William  Lamotte  d/b/a  Lamotte 
Trucking  and  Salvage  and  87  Elm  Street 
Associates,  Cj\.  85-141-D  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  New  Hampshire.  The 
complaint  filed  by  the  United  States 
alleged  violations  of  the  Clean  Air  Act 
and  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
asbestos  by  both  defendants.  The 
complaint  sought  injunctive  relief  to 
require  the  defendants  to  comply  with 
the  Clean  Air  Act  and  the  NESHAP  for 
asbestos  and  civil  penalties  for  past 
violations.  The  consent  decree  relates 
only  to  defendant  87  Elm  Street 
Associates,  which  o%vned  a  building  that 
was  demolished  in  a  manner  that  did 
not  comply  with  Ihe  asbestos  NESHAP. 
The  decree  requires  defendant  87  Elm 
Street  Associates  to  comply  with  the 
Clean  Air  Act  and  the  NESHAP  for 
asbestos  in  the  future  and  imposes  a 
$33,000  civU  penalty  for  past  violations 
of  the  Act  and  standards.  The  decree 
does  not  release  defendant  Lamotte. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division.  Department  of 
justice.  Washington,  D.C.  20530.  and 
should  refer  to  United  States  v.  William 


Lamotte  d/b/a  Lamotte  Trucking  and 
Salvage  and  87  Elm  Street  Associates. 
Department  of  Justice  Reference  90-5-2- 
1-755. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Federal  Building.  55 
Pleasant  Street,  Concord,  New 
Hampshire  03301  and  at  the  Region  I 
Office  of  the  Environmental  Protection 
Agency,  John  F.  Kennedy  Federal 
Building,  Boston,  Massachusetts  02203. 
Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1535,  Ninth  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  When 
requesting  a  copy,  please  refer  to  United 
States  V.  William  Lamotte  d/b/a 
Lamotte  Trucking  and  Salvage  and  87 
Elm  Street  Associates.  Department  of 
Justice  Reference  90-5-2-1-755. 
F.  Henry  Habicht  11. 

Assistant  Attorney  General.  Land  and 

Na  turn  J  Resources  Division. 

(FR  Doc.  85-6816  Filed  »-21-85:  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act;  Hamilton  County, 
Ohio,  et  al. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Order  in 
United  States  v.  Board  of  County 
Commissioners  of  Hamilton  County 
Ohio,  the  City  of  Cincinnati,  and  the 
State  of  Ohio.  Civil  Action  No.  C-1-65- 
893.  was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Ohio.  The  proposed  Consent  Order 
establishes  a  compliance  schedule  for 
bringing  the  Mill  Creek  Sewage 
Treatment  Plant  of  the  Metropolitan 
Sewer  of  District  of  Greater  Cincinnati 
into  compliance  with  the  final  effluent 
limitations  of  the  plant's  National 
Pollutant  Discharge  Elimination  System 
Permit  under  the  Clean  Water  Act. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Order.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division.  Department  of 
Justice.  Washington.  DC.  20530.  and 
should  refer  to  United  States  v.  Board  of 
County  Commissioners  of  Hamilton 


County  Ohio  et  al.  D.J.  reference  #90-5- 
1-6-341. 

The  proposed  Consent  Order  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  220  U.S.  Post  Office 
and  Courthouse,  5th  and  Walnut  Streets, 
Cincinnati,  Ohio  45202,  at  the  Region  V 
office  of  the  Environmental  Protection 
Agency,  230  South  Dearborn  Street. 
Chicago.  Illinois  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1517. 
9th  Street  and  Pennsylvania  Avenue 
N.W..  Washington,  D.C.  20530.  A  copy  of 
the  proposed  Consent  Order  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.00  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  II. 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc  85-6817  Filed  3-21-85:  8:45  am) 
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DEPARTMENT  OF  l-ABOR 

Occupational  Safety  and  Health 
Administration 

[V-S5-1] 

ASARCO  Inc.,  Application  for 
Permanent  Variance 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
application  of  ASARCO  Incorporated 
for  permanent  variance  from  the 
standards  prescribed  in  29  CFR 
1910.1018[e)(3)(ii)  and  29  CFR 
1910.1025(d){6)(iii)  concerning  the 
requirements  of  the  inorganic  arsenic 
and  lead  standards  for  frequency  of 
exposure  monitoring. 

DATES:  The  last  date  for  interested 
persons  to  submit  comments  is  April  22. 
1985.  The  last  date  for  affected 
employers  and  employees  to  request  a 
hearing  is  April  22, 1985. 

AOORCSSES:  Send  comments  or  requests 
for  a  hearing  to:  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  200  Constitution  Avenue,  NW.. 
Room  N-3656.  Washington.  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  J.  Concannon.  Director.  Office 
of  Variance  Determination,  at  the 
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above  address.  Telephone:  (202)  523- 
7193 

or  the  following  Regional  and  Area 

Offices: 

U.S.  Department  of  Labor— OSHA.  555 

Griffin  Square  Building.  Room  602, 

Dallas,  Texas  75202 
U.S.  Department  of  Labor— OSHA,  611 

East  6th  Street,  Room  303.  Austin. 

Texas  78701 
U.S.  Department  of  Labor— OSHA,  911 

Walnut  Street,  Room  406,  Kansas  City, 

Missouri  64106 
U.S.  Department  of  Labor— OSHA. 

Overland — Wolf  Building.  Room  100, 

6910  Pacific  Street,  Omaha.  Nebraska 

68106 
U.S.  Department  of  Labor— OSHA,  4300 

Goodfellow  Boulevard — Building 

105E,  St.  Louis,  Missouri  63120 
U.S.  Department  of  Labor— OSHA, 

Federal  Building.  Room  1554, 1961 

Stout  Street,  Denver.  Colorado  80294 
U.S.  Department  of  Labor— OSHA. 

Petroleum  Building,  Suite  210,  2812  Isf 

Avenue  North.  Billings,  Montana 

59101 

Notice  of  Application 

Notice  is  hereby  given  the  ASARCO 
Incorporated,  3422  South  700  West,  Salt 
Lake  City,  Utah  84119,  has  made 
application  pursuant  to  selction  6(d)  of 
the  Occupational  Safety  and  Health  Act 
of  1970  {84  Stat.  1596;  29  U.S.C.  655)  and 
29  CFR  1905.11  for  a  variance  from  the 
standards  prescribed  in  29  CFR 
1910.1018(e)(3)(ii)  and  29  CFR 
1910.1025(d)(6){iii).  frequency  of 
exposure  monitoring. 

The  addresses  of  the  places  of 
employment  that  will  be  affected  by  the 
application  are  as  follows: 

Glover  Plant,  Post  Office  Box  7,  Glover, 

Missouri  63646 
East  Helena  Plant,  East  Helena, 

Montana  59635 
Omaha  Plant,  Fifth  and  Doyle  Streets, 

Omaha,  Nebraska  68102 
El  Paso  Plant,  Post  Office  Box  1111,  El 

Paso,  Texas  79999 

The  applicant  certifies  that  employees 
who  would  be  affected  by  the  variance 
have  been  notified  of  the  applicant  by 
giving  a  copy  of  it  to  their  authorized 
employee  representative,  and  by  posting 
a  copy  at  all  places  where  notices  to 
employees  are  normally  posted. 
Employees  have  also  been  informed  of 
their  right  to  petition  the  Assistant 
Secretary  for  a  hearing. 

Regarding  the  merits  of  the 
application,  the  applicant  contends  that 
it  is  providing  a  place  of  employment  as 
safe  as  those  required  by  29  CFR 
1910.1018(e)(3)(ii)  and  by  29  CFR 
1910.1025(d)(6)(iii)  which  state,  in  part, 
that  if  the  original  or  subsequent 


exposure  monitoring  reveals  that 
employee  exposure  is  above  the 
premissible  exposure  limit  the  employer 
shall  repeat  monitoring  or  a  quarterly 
basis. 

The  requirements  for  frequency  of 
exposure  monitoring  are  very  similar  in 
both  the  inorganic  arsenic  and  the  lead 
standards.  29  CFR  1910.1018(e)(3)(ii) 
states  that  if  the  initial  monitoring,  as 
required,  or  subsequent  monitoring 
reveals  employee  exposure  to  be  above 
the  permissible  exposure  limit  (for 
inorganic  arsenic),  the  employer  shall 
repeat  monitoring  at  least  quarterly.  29 
ere  1910.1025(d)(6)(iii)  stipulates  that  if 
the  initial  monitoring  reveals  that 
employee  exposure  is  above  the 
permissible  exposure  limit  (for  lead),  the 
employer  shall  repeat  monitoring 
quarterly.  The  employer  shall  continue 
monitoring  at  the  required  frequency 
until  at  least  two  consecutive 
measurements,  taken  at  least  seven 
days  apart,  are  below  the  PEL  but  at  or 
above  the  action  level  at  which  time  the 
employer  shall  repeat  monitoring  for 
that  employee  at  the  frequency  specified 
in  paragraph  (d)(6](ii).  i.e..  at  least  six 
months,  except  as  otherwise  provided  in 
paragraph  (d)(7)  of  this  section,  i.e., 
additional  monitoring  requirements. 
•  The  applicant  points  out  that 
quarterly  personal  monitoring,  as 
required  by  the  standard,  has  been 
carried  out  for  about  five  years.  As  a 
result,  a  large  body  of  data  has  gathered 
which  indicates  that  exposures  are 
trending  downward  in  a  relatively 
consistent  path.  Because  of  this,  the 
applicant  believes  that  additional 
quarterly  monitoring  will  provide  little 
additional  information — though  it  takes 
substantial  skilled  industrial  hygiene 
resources. 

The  applicant  proposes  that  it  engage 
in  extensive  source  monitoring  which  it 
is  not  required  to  do  by  the  standard.  It 
believes  that  this  source  monitoring,  by 
identifying  the  specific  sources  of  lead 
and  arsenic  in  greater  detail,  will  gather 
data  more  useful  to  reducing  employee 
exposures  than  continuous  quarterly 
monitoring.  In  addition,  the  applicant 
proposes  to  repeat  personal  monitoring 
annually  to  assure  that  data  on  personal 
exposures  does  not  become  out  of  date, 
to  check  on  trends,  and  to  assure  that 
individual  employee  exposures  are 
known. 

The  applicant  contends  that  the 
additional  data  gathered  through  the 
source  monitoring  it  proposes  will  add 
more  to  employee  protection  than  the 
loss  of  information  resulting  from 
reducing  personal  monitoring  from 
quarterly  to  annually.  Therefore,  it 
meets  the  requirements  for  a  permanent 
6(d)  variance  by  "providing  employment 


and  places  of  employment  to  his 
employees  which  are  as  safe  and 
healthful  as  those  which  would  prevail  if 
he  complied  with  the  standard." 

The  applicant  believes  that  routine 
quarterly  monitoring  does  not  provide  as 
much  useful  information  regarding 
sources  of  employee  exposures  as  would 
a  monitoring  program  designed  to 
identify  such  sources.  A  source 
monitoring  program  as  proposed  in  this 
variance  application  would  primarily 
entail  evaluating  the  work  assignments 
in  each  job  classification  to  determine 
the  various  tasks  performed  during  the 
shift  and  sampling  each  task  to 
determine  its  contribution  to  the  overall 
lead  or  arsenic  exposure  according  to 
the  applicant.  Other  types  of  monitoring 
such  as  area  sampling  or  tape  sampler 
monitoring  could  be  used  as 
appropriate.  The  applicant  states  further 
that  any  alternative  method  will  be 
documented  in  the  schedule  prepared 
for  each  plant  location  or  in  the 
departmental  reports  to  be  submitted  as 
part  of  this  variance.  All  monitoring 
schedules  and  results  will  be  reviewed 
and  approved  by  a  certified  Industrial 
Hygienist. 

Additionally,  the  applicant  states  that 
it  has  conducted  quarterly  monitoring 
since  1978  and  does  not  disagree  with 
quarterly  monitoring  if  there  are  little 
historical  data.  This  monitoring  has 
provided  a  sizable  detabase  from  which 
to  make  decisions  regarding  engineering 
controls,  work  practices  and  respiratory 
protection.  The  level  and  range  of 
concentrations  of  lead  and  arsenic  are 
well  established  and  has  shown  a 
significant  reduction  according  to  the 
applicant.  In  addition,  the  health  of 
ASARCO  employees  continues  to  be 
monitored  by  the  applicant's  ongoing 
medical  program.  However,  continuing  a 
regimen  of  routine  quarterly  monitoring 
does  not  provide  any  additional 
information  that  would  be  of  assistance 
in  making  decisions  about  further 
engineering  controls,  work  practices  or 
other  protective  measures  asserts  the 
applicant,  Furthermore,  task  oriented 
sampling  as  proposed  in  this  request  is 
already  required,  for  some  job 
classifications  or  work  areas,  under  the 
lead  and  arsenic  tripartite  agreements. 
This  variance  request,  according  to  the 
applicant,  expands  upon  the  task- 
oriented  sampling  programs  in  the 
tripartite  agreements.  This  sampling 
technique  is  ver>'  labor  intensive.  There 
are  insufficient  manpower  resources 
within  ASARCO  to  do  extensive  task- 
oriented  exposure  monitoring  and  also 
fulfill  the  obligations  for  quarterly 
monitoring  currently  imposed  by  the 
lead  and  arsenic  standards.  This  is  true 
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because  task-oriented  sampling  limits 
the  number  of  employees  that  can  be 
monitored  at  one  time  to  only  a  few 
employees  and,  in  some  cases,  only  one, 
states  the  applicant.  The  applicant  cites, 
as  an  example,  some  of  the  work 
assignments  in  the  job  classification 
"furnaceman"  in  the  Blast  Furnace 
Department  His  job  duties  include 
punching  tuyeres  three  times  per  shift, 
changing  lead  pots  nine  to  13  times  per 
shift,  furnace  tending  duties  and  cleanup 
activities.  In  order  to  fully  evaluate  the 
contribution  of  each  of  these  tasks  to  the 
overall  exposure,  the  person  conducting 
the  monitoring  would  need  to  be  present 
during  the  entire  shift  so  that  filters 
could  be  changed  each  time  the  job 
duties  changed.  Under  the  current 
quarterly  monitoring  requirements, 
however,  a  large  number  of  exposures  of 
employees  can  be  evaluated  at  the  same 
time  by  putting  out  sampling  equipment 
at  the  start  of  the  shift  and  collecting  it 
at  the  end  of  the  shift  with  little  or  no 
observation  of  potential  sources  of 
exposure. 

The  applicant  asserts  that  the 
practices  and  methods  proposed  in  this 
application  will  provide  employment  as 
safe  as  that  presently  required  by  the 
OSHA  lead  and  arsenic  standards 
because  previous  years  of  quarterly 
monitoring  have  already  identified  those 
areas  and  job  classifications  which 
exceed  the  permissible  exposure  limits 
set  by  OSHA.  Respiratory  protection 
and  medical  monitoring  are  currently 
required  for  job  classifications  and 
areas  so  identified,  and  will  be 
continued,  such  that  each  employee's 
health  is  adequately  protected.  This 
source  monitoring  program  will,  in  fact, 
benefit  employees  more,  since  it  will 
allow  the  identification  of  sources  of 
exposure  and  the  implementation,  where 
feasible,  of  engineering  controls  and/or 
work  practice  measures  to  lower 
exposure  levels  even  further. 

The  applicant  states  further  that 
excluded  from  the  source  monitoring 
survey  are  ail  supervisory  and 
maintenance  job  classifications.  These 
jobs  are  highly  variable  in  their  duties 
which  makes  it  difficult  to  relate 
exposures  to  routine  tasks.  There  may 
be  other  specific  job  classifications 
which  may  be  excluded  and  these  will 
be  specifically  listed  in  the  sampling 
schedule  for  each  plant.  Any  excluded 
job  classifications  will  be  evaluated  on 
an  annual  basis. 

The  applicant  states  that  the  following 
steps  will  be  used  in  evaluating  the 
sources  of  exposure  for  each  job 
classification: 

A.  Each  covered  job  classification  will 
be  divided  into  iia  major  component 
tasks,  indicating  the  nature  of  each  task 


and  where  it  is  performed.  Nothing  in 
this  variance  request  will  prohibit 
management  from  allocating  or 
assigning  the  enumerated  tasks  as 
required  to  achieve  its  objectives. 

B.  Each  major  task  for  each  such  job 
classification  will  be  evaluated  such 
that  full  shift  exposures  as  well  as  the 
contribution  from  each  task  can  be 
calculated.  Other  sampling  methods 
may  be  used  in  place  of  or  as  a 
supplement  to  task  samphng.  If  other 
sampling  methods  are  used,  they  will  be 
documented  in  the  schedule  for  each 
plant  or  in  the  reports  referred  to  in 
section  H. 

C.  Day  shift  samples  only  will  be 
collected  unless  there  is  reason  to 
beheve,  based  on  previous  monitoring, 
that  substantial  differences  occur  on 
other  shifts. 

D.  Samples  will  be  collected  on  37  mm 
MCEF  membrane  filters  with  pore  size 
of  0.8  micrometer  at  a  flow  rate  of 
approximately  two  Uter  per  minute  using 
a  calibrated  personal  sampling  pump. 

E.  Analysis  will  be  performed  in 
ASARCO's  AIHA  accredited  laboratory 
using  NIOSH  method  P&CAM  173  for 
lead  and  P&CAM  140  for  arsenic. 

F.  Sampling  will  be  conducted  for  a 
minimimi  of  three  shifts  in  order  to 
identify  contributing  sources.  Additional 
shifts  will  be  evaluated  only  in  the  event 
that  the  results  are  highly  variable  such 
that  specific  sources  cannot  be 
identified  from  the  results.  Any  changes 
from  this  sampling  strategy  will  be 
identified  and  the  parties  involved  will 
be  advised  in  the  report  referred  to  in 
Section  H. 

G.  Appropriate  notes  will  be  taken 
during  the  sampling  period  regarding 
operating  conditions,  specific  tasks 
performed  during  each  portion  of  the 
shift  and  any  unusual  conditions. 

H.  A  summary  of  source  sampling 
results  will  be  prepared  at  the 
completion  of  sampling  in  each 
department.  This  summary  will  be 
provided  to  plant  management  and  to 
OSHA  and  the  United  Steelworkers  of 
America  as  a  part  of  the  tripartite 
agreement.  Such  a  report  will  identify 
sources  of  exposure  to  lead  and  arsenic 
unlike  the  current  quarterly  monitoring 
reports  attached  to  the  tripartite 
agreements  which  only  generate 
numbers.  As  as  result  of  these  findings, 
further  efforts  will  be  made,  where 
feasible,  to  reduce  employee  exposure  to 
lead  and  arsenic.  A  final  report  will  be 
prepared  at  the  completion  of  the  initial 
source  survey  and  provided  to  the 
parties  of  the  tripartite  agreement. 

I.  Each  employee  will  be  advised  of 
the  results  of  sampling  by  the  posting  of 
a  notice  in  the  work  area  showing  eight- 
hour  weighed  average  results.  This 


notice  will  be  posted  no  later  than  five 
days  after  the  results  are  received  by 
the  plant.  Any  affected  employee  can 
have  access  to  the  results  of  monitoring 
conducted  for  his  job  classification. 
Additionally,  lead  and  arsenic  training 
programs  will  be  modified  to  include  the 
results  of  task-oriented  sampling  as  it 
relates  to  specific  work  practices  that 
employees  should  use  for  their 
protection. 

The  applicant  states  further  that  each 
department  and  job  classification  will 
be  evaluated  such  that  those  with  the 
highest  lead/arsenic  exposures  or  those 
designated  in  the  tripartite  agreements 
will  be  evaluated  first. 

According  to  the  applicant,  if  major 
changes  are  made  in  engineering 
controls,  personnel  or  operating 
conditions  that  would  result  in  a 
significant  change  in  exposure,  the  job 
classifications  affected  will  be 
reevaluated  using  protocol  outlined 
above.  Other  changes  in  conditions  will 
be  evaluated  as  appropriate. 

All  job  classification  on  all  shifts  will 
be  monitored  annually  in  addition  to  the 
source  survey  described  in  this  variance 
requirement.  This  annual  monitoring 
will  be  completed  within  one  year  of  the 
date  of  approval  of  this  variance  and 
annually  thereafter.  The  annual 
sampling  will  be  conducted  at  least  six 
months  after  the  previous  armual 
samples  and  not  later  than  12  months. 
In  summary,  the  applicant  contends 
that  task-oriented  sampling  will  be 
advantageous  because  it  will  provide 
useful  information  regarding  sources  of 
employee  exposures  to  lead  and  arsenic, 
improve  the  lead  and  arsenic  training 
programs  and  make  better  use  of  limited 
resources.  In  addition,  better  employee 
relations  will  result  since  employees 
will  be  required  to  wear  sampling 
equipment  less.  This  will  result  in  more 
cooperation  from  employees  in 
complying  with  OSHA  regulations. 
All  interested  persons,  including 
employers  and  employees  who  believe 
they  would  be  affected  by  the  grant  or 
denial  of  the  application  for  variance 
are  invited  to  submit  written  data, 
views,  and  arguments  relating  to  the 
pertinent  application  no  later  than  April 
22, 1985.  In  addition,  employers  and 
employees  who  believe  they  would  be 
affected  by  a  grant  or  denial  of  the 
variance  may  request  a  hearing  on  the 
apphcation  no  later  than  April  22, 1985, 
in  conformance  with  the  requirements  of 
29  CFR  1905.15.  Submission  of  written 
comments  and  requests  for  a  hearing 
should  be  in  quadruplicate,  and  must  be 
addressed  to  the  Office  of  Variance 
Determination  at  the  above  address. 
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Signed  at  Washington.  D.C,  this  14th  day 
of  March  1985. 

Robert  A.  Rowland, 

Assistant  Secretary  af  Labor. 

|FR  Doc.  85-6900  Filed  3-21-85;  8:45  am] 

BIILING  CODE  4S10-2ft-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Social/Cultural 
Anthropology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463. 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Social/Cultural 
Anthropology. 

Date  and  Time:  April  9  &  10, 1985.  9:00 
a.m. -5:00  p.m. 

Place:  National  Science  Foundation,  1800  G 
Street  NW..  Washington.  DC  20550.  Room 
628. 

Type  of  Meeting:  Closed. 

Contact  person:  Dr.  Daniel  R.  Gross, 
.^nthropology  Program.  Room  320.  National 
Science  Foundation,  Washington.  DC  20550. 
(202)  357-7804. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  social/cultural  anthropology 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  propnetar>' 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 

Authority  To  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L.  92-463.  The 
Committee  Management  Officer  wag 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF,  on  [uly 
6,  1979. 

March  19,  1985. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc  85-6879  Filed  3-21-85;  8:45  am) 

BILLING  CODE  755S-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Avaitatildty  of  Reports  and 
Recommendations 

Reports  Issued 

Marine  .Accident  Report:  Collision  of 
the  Panamanian  Cement  Carrier  M/V 
AMPARO  PAOLA  with  the  Danziger 
Bridge,  Inner  Harbor  Navigation  Canal. 
New  Orleans,  Louisiana.  November  23, 
1983  (NTSB-MAR-85/011  (N'TIS  Order 
No.  PBa5-9164Cnl. 


Marine  Accident  Report  Grounding  of 
the  United  States  Tankship  SS 
MOBILOIL,  in  the  Columbia  River,  near 
Saint  Helens.  Oregon.  March  19, 1984 
(NTSB/MAR-84/09)  NTIS  Order  No. 
PB84-916409). 

Marine  Accident  Report  Capsizing 
and  Sinking  of  the  U.S.  Ocean  Towing 
Vessel  M/V  EAGLE,  in  the  Culf  of 
Alaska,  October  27, 1983  (NTSB/MAR- 
84/07)  (NTIS  Order  No.  PB84-916407). 

Note. — Reports  may  be  ordered  from  the 
National  Techmcal  Information  Service,  5285 
Port  Royal  Road.  Speingfield.  Virginia  22161. 
for  a  fee  covering  the  cost  of  printing,  mailing, 
handling,  and  maintenance.  For  information 
on  reports  call  703-487-4650  and  to  order 
subscnption^to  reports  call  703-487-4630. 

Recommendations  to 

Aviation — Federal  Aviation 
.Administration:  Jan.  8:  A-85-1:  Issue  an 
airworthiness  directive  (AD)  to  require, 
that  before  further  commercial  operation 
in  the  United  States,  the  horizontal 
stabilizer  attachment  of  EMB-llOPl  and 
-110P2  model  airplanes  not  previously 
modified  in  accordance  with  AD  83-14- 
09,  Amendment  39-4527,  paragraph  (d) 
or  (e),  be  inspected  using  an  improved 
inspection  procedure  to  enhance 
detection  of  loose  or  sheared  rivets, 
particularly  where  bulkhead  33 
transmits  the  loads  from  the  stabilizer 
forward  attachment  to  the  fuselage 
moncoque  structure.  The  inspection 
procedure  should  require  removal  of 
controls  as  needed  for  access  to  riveted 
joints  and  application  of  external  loads 
to  detect  relative  movement  between 
structural  members.  The  AD  should 
require  that  deficiencies  detected  during 
inspection  be  reported  to  the  FAA  and 
that  they  be  corrected  in  accordance 
with  an  approved  procedure  before 
further  flight.  .4-55-2.  Revise 
airworthiness  directive  (AD)  83-14-09  to 
require  within  a  specified  period  that  the 
horizontal  stabilizer  attachment 
structure  of  EMB-llOPl  and  -110P2 
model  airplanes  be  modified  in  a 
manner  similar  to  that  described  m 
Amendment  39-4527,  paragraph  (d)  or 
(e).  which  requires  the  repair  of  any 
cracks  in  the  web  of  bulkhead  33  and 
the  replacement  of  the  original  "C" 
channels  with  redesigned  channels  and 
modified  rivet  patterns.  Review  the 
crack  repair  procedures  of  the  AD  for 
adequacy,  and  require  modification  of 
the  procedures  to  eliminate  "bucking"  of 
rivets  at  locations  difficult  to  access  and 
other  procedures  likely  to  damage 
existing  structure.  .A-85-3:  Conduct  a 
directed  safety  investigation  of  EMB- 
llOPl  and  -llbP2  model  airplanes  that 
have  been  modified  in  accordance  with 
the  provisions  of  AD  83-14-09, 
(Amendment  39-^527,  paragraph  (d)  or 


(e)),  to  determine  whether  any  structural 
damage  has  been  inflicted  in  the  area 
where  the  horizontal  stabilizer  attaches 
to  bulkhead  33  and  lake  the  corrective 
action  indicated  by  the  results  of  the 
directed  safety  investigation.  .A-85—4: 
Notify  appropriate  foreign  civil  aviation 
authorities  and/ or  foreign  operators  of 
EMB-llOPl  and  -110P2  model  airplanes 
of  the  circumstatnces  of  the 
Provincetown-Boston  Airlines  acadent 
of  December  8. 1984,  and  of  the  actions 
recommended  to  U.S.  operators,  fan.  25: 
A-85-8:  Require  Mooney  Aircraft  (1)  to 
incorporate  an  appropnate  design 
change  in  all  current  production 
airplanes  to  ehminate  the  possibility  of 
water  becoming  entrapped  m  the 
outboard  bay  area  of  the  fuel  tanks,  and 
(2)  to  distribute  instructions  for  field 
modification  of  existing  Moonev  Models 
M20B,  M20C,  M20D,  M20E  MZOF.  M20G, 
M20J  (201)  and  M20K  (231)  to 
incorporate  the  design  change  or  an 
equivalent  remedial  measure.  .A-85-9: 
Require  Mooney  Aircraft  to  develop  a 
service  bulletin  applicable  to  Mooney 
Models  M20B,  M20C,  M20D,  M20E 
M20F,  M20G,  M20J  (201)  and  M20K  (231) 
regarding  the  inspection  and 
maintenance  of  fuel  filler  cap 
assemblies,  fuel  adapter  assemblies,  and 
related  leak  testing  procedures  to  assure 
the  proper  sealing  of  fuel  tanks  and  to 
incorporate  similar  information  in  the 
corresponding  Mooney  service  and 
maintenance  manuals.  A-85-10:  Issue  an 
Airworthiness  Directive  Applicable  to 
Mooney  Model  M2QB,  M20CJ.120D, 
M20E.  M20F,  M20G,  M20J  (201).  and 
M20K  (231)  airplanes  to  require  an 
inspection  of  fuel  tank  filler  cap  and 
adapter  assemblies  and/or  leak  tests  to 
assure  pro{>er  sealing  and  the 
incorporation  of  an  appropriate 
modification  of  the  fuel  tank  outboard 
bays  10  eliminate  the  potential  for  water 
entrapment.  Feb.  8;  A-35-11:  Establish 
minimum  standards  for  airwcrthmess 
certification  of  ultralight  vehicles  which 
address  design  criteria,  manufacturing 
procedures  and  quality  control, 
materials  specifications,  and  recurrent 
condition  inspections.  A-85-12: 
Establish  appropriate  minimum 
requirements  for  certification  of 
ultralight  pilots,  including  demonstration 
of  knowledge  of  flight  rules, 
aeronautical  knowledge,  and  flight 
proficiency.  A-85-13:  Require  the 
registration  of  ultralight  vehicles  and 
develop  a  mail  notification  system  for 
effective  dissemination  of  significant 
safety  information  to  owners  of  both 
new  and  used  ultralight  vehicles.  A-85- 
14:  Extend  to  ultralights  the  applicability 
of  14  CFR  Part  91— General  OperaUng 
and  Flight  Rules.  Feb.  20:  A-85-7:  laaue 


an  Airworthiness  Directive  to  make 
mandatory  the  inspection,  repair,  and 
removal  procedures  recommended  in 
General  Electric  Service  Bulletin  72-839, 
Revision  1  (or  later  revisions  if 
applicable),  as  to  certain  compressor 
rear  frames  of  General  Electric  CF6-50 
and  -45  engines.  Feb.  22:  A-85-15: 
Develop  a  mechanical/aural/visual  (or 
combination  thereof)  alert  device  and 
require  its  use  by  local  and  ground 
controllers  to  coordinate  their  activities 
when  a  vehicle  has  been  cleared  to 
operate  on  the  active  duty  runway  for 
an  extended  period  such  as  in  snow 
removal  operations.  A-85-16: 
Periodically  emphasize  in  the  training  of 
air  traffic  control  personnel  providing 
airport  advisory  services  the  proper 
application  of  runway  usage  procedures 
stressing  positive  coordination  between 
control  positions.  A-85-17:  Periodically 
emphasize  in  the  training  of  air  traffic 
controller  personnel  the  requirements 
contained  in  the  Air  Traffic  Control 
Handbook  7110.65D,  March  1984,  for 
restricting  vehicle  and  aircraft 
operations  in  the  ILS  critical  areas  when 
the  ILS  is  being  used  for  approach/ 
landing  guidance  and  the  reported 
ceiling,  visibility  or  runway  visual  range 
are  below  the  specified  levels.  Mar.  7: 
A-85-20:  Issue  an  Airworthiness 
Directive  (AD)  requiring  compliance 
with  Bellanca  Service  Letter  No.  C- 
139A,  "Inspection  Wing  Rib/Spar 
attachment  and  Leading  Edge  Support 
Block  Nails."  applicable  to  Models,  7GC 
7GCA.  7GCB,  7GCBA,  7HC,  7KC, 
7KCAB.  7ECA,  7GCAA,  7GCBC,  BKCAB. 
and  8GCBC:  Bellanca  Service  Letter  No. 
116.  "Wing  Leading  Edge  Inspection," 
applicable  to  The  Model  8KCAB:  and 
Bellanca  Service  Letter  No.  95. 
"Inspection,  Repair  and  Modification  of 
Aileron  Bay  Ribs,"  applicable  to  Models 
7ECA,  7GCAA.  and  7GCBC.  The  AD 
should  also  contain  any  supplemental 
inspection  requirements  deemed 
necessary  by  the  Federal  Aviation 
Administration  to  assure  prompt 
detection  and  proper  repair  of  wing 
structural  damage.  A-85-21:  Mail  a 
precautionary  Advisory  Notice  to  all 
Bellanca  Model  8GCBC  owners 
regarding  in-fiight  airframe  failure 
accidents  involving  this  airplane.  The 
importance  of  Bellanca  service  letters 
and  proper  maintenance,  inspecfion,  and 
repair  should  be  emphasized  as  means 
of  assuring  the  continued  airworthiness 
of  the  airplanes,  particularly  in  cases 
where  the  airplane  has  sustained 
damage  during  takeoff  or  landing  or  has 
been  overturned  during  high  winds.  A- 
85-22:  Publish  details  of  Bellanca  Model 
8GCBC  in-flight  airframe  failure 
accidents  in  FAA  Advisory  Circular 


(AC)  No.  43-16,  General  Aviation 
Airworthiness  Alerts.  The  article  should 
emphasize  the  importance  of  Bellanca 
service  letters  related  to  critical  wing 
structure  and  proper  inspection  and 
repair  procedures  applicable  to  the 
wooden  wing  spars,  ribs,  jury  struts, 
drag  wire  bracing,  and  fabric  on  this  and 
similar  Bellanca  Models.  Mr.  8:  A-85-23: 
Issue  an  Airworthiness  Directive 
requiring  that  Marvel-Schebler  Model 
MA3,  MA4,  and  MA6  series  carburetors 
be  inspected  at  the  next  100-ho ur  or 
annual  inspecfion,  and  at  appropriate 
intervals  thereafter  until  the  two-piece 
venturi  system  is  replaced  with  a  one- 
piece  combination  primary  aod  main 
venturi.  to  verify  the  integrity  and 
proper  location  of  the  primary  and  the 
main  Venturis.  A-85-24:  Require  the 
Facet  Aerospace  Products  Company  to 

(1)  incorporate  a  one-piece  combination 
primary  and  mam  venturi  in  all  future 
production  of  Marvel-Schebler  MAS, 
MA4,  and  MA6  series  carburetors  and 

(2)  design  a  replacement  one-piece 
combination  primary  and  main  venturi 
for  use  in  retrofitting  existing 
carburetors  in  the  foregoing  series.  i4- 
85-25:  Issue  an  Airworthiness  Direcfive 
requiring  replacement  of  two-piece 
venturi  systems  in  Marvel-Schebler 
MA3,  MA4,  and  MA6  series  carburetors 
with  a  one-piece  combination  primary 
and  main  venturi. 

National  Weather  Service:  Feb.  28:  A- 
85-18:  Require  an  immediate  inspection 
of  Supplementary  Aviation  Weather 
Reporting  Stations  in  the  Alaska  Region, 
which  have  not  been  inspected  and 
monitored  in  accordance  with  National 
Weather  Service  Operations  Manual 
Chapter  14,  Part  B,  and  require 
corrective  action  as  necessary  to  bring 
the  stations  to  an  acceptable  level  of 
performance.  A-85-19:  Determine 
whether  Supplementary  Aviation 
Weather  Reporting  Stations  outside  the 
Alaska  Region  have  been  inspected  and 
monitored  in  accordance  with  National 
Weather  Service  Manual,  Chapter  14, 
Part  B,  and  require  an  immediate 
inspection  where  one  is  overdue  and 
corrective  action  as  indicated. 

Marine— f/.S.  Coast  Guard:  fan.  16: 
M-85-1:  Reevaluate,  using  a  failure  and 
risk  analysis,  33  CFR  164.11{t)  which 
requires  vessels  of  1,600  gross  tons  or 
more  when  operating  in  the  navigable 
waters  of  the  United  States  to  have  at 
least  two  steering  gear  power  units  in 
simultaneous  operation.  M-85-2: 
Expedite  publishing  revised  instructions 
on  inspection  of  steering  gear  in  the 
Marine  Safety  Manual.  M-85-3:  Require 
all  self-propelled  vessels  of  1,600  gross 
tons  or  more  to  have  an  audio/visual 
alarm  in  the  wheelhouse,  the 


engineroom,  and  the  steering  gear  room 
to  indicate  a  steering  gear  pump  failure 
caused  by  an  interruption  in  the  control 
linkage  of  the  operating  steering  gear 
pump  or  of  a  particular  pump  if  more 
than  one  is  in  operation.  M-85-^: 
Require  that  self-propelled  vessels  of 
1,600  gross  tons  or  more  which  do  not 
meet  the  International  Maritime 
Organization  and  Coast  Guard  steering 
gear  standards  for  new  vessels  and 
which  navigate  in  rivers,  channels,  and 
harbors  of  the  United  States  in  which 
there  is  limited  maneuvering  room  man 
the  steering  gear  compartment  with  a 
person  trained  and  qualified  to  switch 
the  steering  gear  to  all  alternate  modes 
of  control  and  operation.  M~85-5: 
Amend  33  CFR  Pari  164  to  require  that 
ship's  personnel  assigned  to  the  anchor 
detail  be  stationed  at  the  anchor 
windlass  controls  when  navigating  in 
rivers,  channels,  and  harbors  of  the 
United  States  in  which  there  is  limited 
maneuvering  room.  Feb.  20:  M-85-1 4: 
Require  bridge  owners  to  conduct  a  one- 
time survey  of  each  bascule  bridge  over 
the  navigable  waters  of  the  United 
States  to  determine  its  actual  open  span 
clearance  and  the  extent  of  any 
intrusion  on  the  published  horizonal 
clearance  of  the  span,  and  initiate 
revision  of  nautical  publications  and 
nautical  charts  as  necessary  so  that  the 
published  horizontal  clearances 
correctly  reflect  the  actual  clearances. 
M-85-15:  Require  bridge  owners  to 
verify  periodically  the  accuracy  of  the 
setting  of  the  controls  of  the  navigation 
lights  which  indicate  to  transiting 
vessels  that  bridge  spans  are  fully 
opened.  M-85-16:  Require  bridge 
owners  to  verify  periodically  the 
accuracy  of  the  setting  of  the  controls  of 
indicating  devices  installed  at  bridge 
control  stations  to  show  bridgetenders 
that  a  bridge  is  fully  opened  for  vessel 
transit.  M-85-17:  Require  bridge  owners 
to  determine  by  post-construction 
measurements  that  protective  fender 
systems  adequately  protect  bascule 
bridge  structures  from  damage  by  vessel 
superstructures. 

American  Bureau  of  Shipping:  Jan.  16: 
M-85-6:  Expressly  require  in  the 
instructions  on  inspection  of  steering 
gear  a  check  that  cotter  pins  or  other 
similar  fastenings  are  of  the  proper  size 
and  are  installed  properly. 

Mobil  Oil  Corporation:  Jan.  16:  M-85- 
7:  Require  more  stringent  supervision 
and  inspection  of  maintenance  and 
repair/renewal  work  that  is  conducted 
on  ship's  steering  systems  to  insure  that 
repairs  are  properly  made,  with 
particular  attention  to  proper 
connections  between  moving  parts  in 
such  systems.  M-85S:  Inform  ship's 
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personnel  on  vessels  with  a  steering 
gear  similar  to  that  on  the  U.S.  tankship 
SS  MOBILOIL  of  the  circumstances  of 
the  accident  involving  the  MOBILOIL  on 
March  19, 1984,  and  that  based  on 
postaccident  test  results,  they  can 
restore  steering  quickly  in  a  similar 
emergency  by  energizing  the  alternate 
steering  gear  pump  if  it  is  not  operating 
and  stopping  the  faulty  pump's  motor 
before  realigning  valves  for  single-pump 
operation.  M-85-9:  Provide 
comprehensive  casualty  control 
instructions  for  the  steering  gear  to 
ship's  personnel.  M-85-10:  Direct  that 
vessels  in  the  fleet  which  do  not  meet 
the  International  Maritime  Organization 
and  Coast  Guard  steering  gear 
standards  for  new  vessels  man  the 
steering  gear  space  with  a  qualitied 
person  in  communication  with  the 
bridge  while  navigating  in  rivers, 
channels,  and  harbors  in  which  there  is 
limited  maneuvering  room.  M-85-11: 
Issue  instructions  to  its  fleet  that  require 
that  personnel  assigned  to  the  anchor 
detail  to  be  stationed  at  the  anchor 
windlass  controls  when  navigating  in 
rivers,  channels,  and  harbors  in  which 
there  is  limited  maneuvering  room. 

International  Association  of 
Classification  Societies:  Jan.  16:  M-85~ 
12:  Advise  member  societies  of  the 
circumstances  of  the  accident  involving 
the  U.S.  tankship  SS  MOBILOIL  on 
March  19, 1984.  and  urge  them  to  require 
expressly  in  their  instnictions  on 
inspection  of  steering  gear,  a  check  that 
cotter  pins  or  other  similar  fastenings 
are  of  the  proper  size  and  are  installed 
properly.  M-S5-13:  Urge  member 
societies  to  require  all  self-propelled 
vessels  of  1,600  gross  tons  or  more  to 
have  an  audio/visual  alarm  in  the 
wheelhouse,  the  engineroom.  and  the 
steering  gear  room  to  indicate  a  steering 
gear  pump  failure  caused  by  an 
interruption  in  the  control  linkage  of  the 
operating  steering  gear  pump  or  of  a 
particular  pump  if  more  than  one  is  in 
operation. 

Pipeline — Mobil  Pipe  Line  Company: 
Mar.  6:  P-85-1:  Provide  formal 
instruction  for  employees  who  perform 
inspections  of  the  pipeline  rights-of-way 
covering,  at  a  minimum,  the  following 
areas:  items  to  be  inspected,  methods  of 
identifying  deficient  conditions,  and 
actions  to  be  taken  to  correct  the 
deficiencies.  P-85-2:  Revise  its  pipeline 
patrol  inspection  program  to  include 
every  item  to  be  inspected  on  the 
inspection  form,  to  require  mspectors  to 
note  as  to  each  item  the  conditions 
found  and  the  date  of  the  inspection, 
and  to  list  remedial  actions  taken  to 
correct  deficient  conditions.  P-85-3: 
Develop  and  implement  a  program  to: 


systematically  identify  all  locations 
adjacent  to  its  pipeline  rights-of-way  at 
which  pergons  work  or  reside;  to  inform 
all  persons  at  these  locations  of  the 
location  of  the  pipeline,  the  nature  of  the 
materials  transported  in  the  pipeline  and 
the  associated  hazards,  and  the  action 
to  be  taken  in  the  event  of  a  pipeline 
failure  or  other  emergency;  and  verify 
periodically  the  accuracy  of  the  survey 
and  foUowup. 

Railroad — Missouri  Pacific  Railroads: 
Feb.  20:  R-85-1:  Review  and  revise, 
where  necessary,  the  curriculum  and/or 
training  and  testing  procedures  in  its 
maintenance-of-way  training  schools  to 
instruct  employees  in  all  of  the 
procedures  and  requirements  related  to 
their  positions.  R-85-2:  Review  and 
revise,  where  necessary,  supervisory 
procedures  for  monitoring  adherence  to 
Federal  regulations  regarding  minimum 
track  safety  standards  and  Missouri 
Pacific  Railroad  maintenance-of-way 
rules  and  procedures.  R-85-3:  Arrange 
for  metallurgical  evaluations  of  the 
various  heats  of  chrome-vanadium  alloy 
rail  presently  in  track  to  establish 
specific  installation,  maintenance,  and 
operating  procedures  for  Missouri 
Pacific  Railroad  tracks  containing 
chrome-vanadium  alloy  rail. 

Federal  Railroad  Administration:  Feb. 
20:  R-35~4:  Require  that  a  maximum 
allowable  operating  speed  not 
exceeding  10  mph  be  imposed  on  any 
railroad  track  having  a  torch-cut  rail  end 
in  a  bolted  track  joint.  R-85-&  In 
coordination  with  the  Association  of 
American  Railroads  and  its 
membership,  the  American  Railway 
Engineering  Association,  and  the 
American  Short  Line  Railroad 
Association,  develop  a  plan  to 
implement  the  long-term 
recommendations  made  in  the 
Transportation  Systems  Center  Task 
Force  Report-Rail  Failure  Evaluation, 
vis: 

•  An  industry  study  should  be 
undertaken  to  assess  quality  control 
procedures  to  maike  certain  that  the 
manufacturing  processes  are  not 
introducing  excessive  residual  stresses 
in  the  product.  Particular  attention 
should  be  paid  to  the  study  of  roller- 
straightening  practices. 

•  An  industry  study  should  be 
undertaken  on  the  experimental 
measurement  of  the  fracture  toughness, 
of  recent  formulations  of  alloy  rail  steel. 
Detailed  information  on  fracture 
toughness  and  fracture  susceptibility,  for 
loading  conditions  characteristic  of 
normal  train  operations,  would  provide 

a  rational  basis  for  the  development  of 
recommended  procedures  for  alloy  rail 
installation  and  maintenance. 


•  An  industry  survey  should  be 
conducted  to  ascertain  current  alloy  rail 
handling,  installation,  maintenance,  and 
welding  practices  and  produce 
acceptable  practice  guidelines  since 
alloy  rail  may  be  less  tolerant  to 
otherwise  similar  practices  than  plain 
carbon  raiL 

Mar  &■  R-aS-lO:  Develop  and 
implement  a  national  inspection  track 
program  which  requires  railroad 
companies  to  use  automated  track 
geometry  measurement  systems  in  an 
on-going,  systematic  program  of 
inspection  of  all  routes  emphasizing 
initialiy  routes  regularly  travelled  by 
trains  carrying  either  hazardous 
materials  or  passengers.  R-85-11: 
Increase  the  use  of  automated  track 
geometry  inspections  m  its  evaluations 
of  railroad  track  systems  and  integrate 
the  results  of  automated  track  geometry 
inspections  info  regional  surveillance 
and  enforcement  programs,  emphasizing 
initially  routes  regularly  travelled  by 
trains  carrying  either  hazardous 
materials  or  passengers.  Mar.  6: 
R-85-12:  Require  that  all  DOT 
Specification  112  tank  cars  built  to  the 
same  drawing  specifications  as  NATX 
9408,  be  removed  from  service  promptly 
for  inspection  using  appropriate 
nondestructive  inspection  techniques, 
and  that  any  car  found  defective  not  be 
returned  to  service  until  the  defect  is 
corrected. 

Harrison  County.  Texas:  Feb.  20: 
R-85-6:  Establish  a  centralized 
emergency  services  dispatching  system. 
R-85-7:  In  coordination  with 
neighboring  jurisdictions,  develop  and 
implement  a  mutual-aid  agreement  for 
responding  to  emergencies  which 
provides  for  the  orderly  dispatch  of 
emergency  service  units  in  participating 
jurisdictions  on  an  "as  needed"  basis. 

Association  of  American  Railroads: 
Feb.  20:  R-85~8:^nioTm  its  membership 
of  the  facts  and  circumstances  of  the 
derailment  at  Woodlawn.  Texas,  on 
November  12. 1963,  and  urge  its  member 
railroads  to  join  with  the  Federal 
Railroad  Administration  in 
implementing  the  long-term 
recommendations  made  in  the 
Transportation  Systems  Center  Task 
Force  Report-Rail  Failure  Evaluation. 

American  Short  Line  Railroad 
Association:  Feb.  20:  R-85-9:  Inform  its 
membership  of  the  facts  and 
circumstances  of  the  derailment  at 
Woodlawn.  Texas,  on  November  12. 
1983,  and  urge  its  member  railroads  to 
join  with  the  Federal  Railroad 
.Administration  in  implementmg  the 
long-term  recommendations  made  m  the 
Transportation  Systems  Center  Task 
Force  Report-Rail  Failure  Evaluation. 
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Intermodai — State  of  Colorado:  fan. 
15: 1-85-1:  Develop  and  put  into  effect  a 
comprehensive  program  in  cooperation 
with  municipal  and  county  jurisdictions 
for  designating  safe,  practical  highviray 
routes  for  the  transportation  of 
hazardous  materials  within  the  State  of 
Colorado,  using  as  a  guideline  the 
Federal  Highway  Administration's 
"Guideline  for  Applying  Criteria  to 
Designated  Routes  for  Transportating 
Hazardous  Materials  ' 

Note. — Single  copies  of  these 
recommendation  letters  are  available  on 
written  request  to:  Public  Inquiries  Section. 
National  Transportation  Safety  Board. 
Washington,  D.C.  20594.  Please  include 
recommendation  number  in  your  request. 
Copies  of  recent  recommendations  are  free  of 
charge  while  supplies  last.  Recommendations 
that  must  be  photocopied  will  be  billed  at  a 
cost  of  14  cents  per  page  ($1  minimum 
charge). 

H.  Ray  Smith.  Jr.. 

Federal  Rrgister  Liaison  Officer. 
March  13,  1985. 

jFR  Doc.  85-6784  Filed  3-21-85;  8:45  am] 
BILLING  COO£  7S33-01-M 


Federal  Register  /  Vol.  50,  No.  56  /  Friday,  March  22,  1985  /  Notices 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  State  of 
Nuclear  Power  Safety;  Meeting 

The  ACRS  Subcommittee  on  State  of 
Nuclear  Power  Safety  will  hold  a 
meeting  on  April  10,  1985,  Room  1046, 
1717  H  Street.  NW.,  Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  April  10.  1985— 12:30 p.m. 
until  1:30  p.m. 

The  Subcommittee  will  discuss  the 
Subcommittee  Charter  and  proposed 
schedules  for  future  meetings. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee. 
along  with  any  of  its  consultants  who 
may  be  present,  will  exchange  views 


regarding  matters  pertaining  to  the 
Subcommittee  Charter  and  its  activities. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  or  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Anthony  Cappucci  (telephone  202/634- 
3267)  between  8:15  a.m.  and  5:00  p.m., 
EST.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc, 
which  may  have  occurred. 

Dated:  March  18.  1995. 

Morton  W.  Libarkin, 

Assistant  E.xecutive  Dkector  for  Project 
Review. 

|FR  Doc.  85-6889  Filed  3-21-85;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Safety 
Research  Program;  Meeting 

The  ACRS  Subcommittee  on  Safety 
Research  Program  will  hold  a  meeting 
on  April  10,  1985,  Room  1046. 1717  H 
Street,  NW,  Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesday.  April  10.  1985—8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  a  draft 
report  on  the  "NRC  Safety  Research 
Program"  prepared  by  the  Office  of 
Nuclear  Regulatory  Research  which 
provides  justifications  for  a  base  NRC 
Safety  Research  Program  in  the  future. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Subcommittee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS  staff 
member  named  below  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 


The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Sam  Duraiswamy  (telephone  202/634- 
3267)  between  8:15  a.m.  and  5:00  p.m., 
e.s.t.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  March  19, 1985. 

Morton  W.  Libarkin. 

Assistant  Executive  Director  for  Proiect 
Review. 

[FR  Doc.  85-6890  Filed  3-21-85:  8:45  am] 

BILLING  COOE  7S9(MI1-U 


Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island, 
Unit  2;  Meeting 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  that 
the  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island 
Unit  2  (TMI-2)  will  be  meeting  on  April 
11. 1985,  from  7:00  p.m.  to  10:00  p.m.  at 
the  Lancaster  Council  Chambers,  Public 
Safety  Building,  201  N.  Duke  Street, 
Lancaster,  PA  17603.  The  meeting  will 
be  open  to  the  public. 

At  this  meeting  the  Panel  will  receive 
presentations  from  representatives  of 
General  Public  Utilities  Nuclear 
Corporation,  the  licensee,  on  the 
distribution  of  fuel  in  the  primary 
system  and  the  planned  lifting  and 
storage  of  the  reactor  pressure  vessel 
plenum.  The  Nuclear  Regulatory 
Commission  (NRC)  staff  will  provide  a 
review  of  the  potential  for  inadvertent 
recriticality  during  defueling.  The  Panel 
will  also  receive  information  from  the 
licensee  and  the  NRC  staff  on  worker 
skin  contamination  and  other  radiation 
protection  issues  related  to  the  TMI-2 
cleanup. 

Further  information  on  the  meeting 
may  be  obtained  from  Dr.  Michael  T. 
Masnik,  Three  Mile  Island  Program 
Office.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
telephone  301/492-7466. 
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Dated:  March  18, 1965. 
lohn  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  85-6891  Filed  3-21-85;  8:45  am) 

MLUNQ  COOC  75M-0t-M 

[Oocktt  No.  50-293] 

Boston  Edison  Co^  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  United  Slates  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Boston  Edison 
Company  (the  licensee)  to  withdraw  its 
September  12, 1983  apphcation  for 
proposed  amendment  to  the  Pilgrim 
Nuclear  Power  Station  located  in 
Plymouth  County,  Massachusetts.  The 
proposed  amendment  would  have 
revised  the  provisions  in  the  Technical 
Specifications  related  to  control  rod 
drive  weekly  surveillance  testing.  The 
Commission  issued  a  Notice  of 
Consideration  of  Issuance  of  the 
Amendment  publish  in  the  Federal 
Register  on  January  26, 1984  (49  FR 
3345).  By  letter  dated  July  16, 1984.  the 
licensee  withdrew  its  apphcation  for  the 
proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  September  12, 1983; 
(2)  the  hcensee's  letter  dated  July  16, 

1984,  withdrawing  the  application  for 
license  amendment;  and  (3)  the 
Commission's  letter  dated  March  14, 

1985.  All  of  the  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
and  at  the  Plymouth  Public  Library. 
North  Street,  Boston.  Massachusetts 
02360. 

Domenic  B.  Vassallo, 

Chief  Operating  Reactors  Branch  No.  2, 

Division  of  Licensing. 

March  19, 1985. 

[FR  Doc.  85-6894  Filed  3-21-85;  8:45  am] 

BILUNO  CODE  7SSO-01-M 

[Docket  No.  50-382] 

Waterford  Steam  Electric  Station,  Unit 
3,  Louisiana  Power  &  Light  Company; 
Issuance  of  Facility  Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission),  has  issued  Facility 
Operating  License  No.  NPF-38,  (the 
license)  to  Louisiana  Power  &  Light 
Company  (the  licensee).  This  license 
authorizes  operation  of  the  Waterford 
Steam  Electric  Station,  Unit  3  (the 
facility),  by  the  licensee  at  reactor  core 
power  levels  not  in  excess  of  3390 


megawatts  thermal  in  accordance  with 
the  provisions  of  the  license,  the 
technical  specifications  and  the 
environmental  protection  plan.  On 
December  18, 1984,  the  Commission 
issued  Facihty  Operating  License  No. 
NPF-26,  which  authorized  operation  of 
Waterford  Steam  Electric  Station. 
Facility  Operating  License  No.  NPF-38 
supersedes  Facility  Operating  License 
No.  NPF-26. 

Waterford  Steam  Electric  Station, 
Unit  3  is  a  pressurized  water  nuclear 
reactor  located  at  the  licensee's  site  in 
St.  Charles  Parrish,  Louisiana, 
approximately  24  miles  west  of  the  City 
of  New  Orleans. 

The  application  for  the  hcense,  as 
amended,  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regxilations.  Issuance 
of  this  license  has  been  authorized  by 
the  Atomic  Safety  and  Licensing  Board 
by  its  Partial  Initial  Decisions  dated 
November  3, 1982  and  May  26, 1983.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the  overall 
action  involving  the  proposed  issuance 
of  an  operating  license  authorizing  full 
power  operation  was  published  in  the 
Federal  Register  on  January  2, 1979  (44 
FR125). 

The  Commission  has  determined  that 
the  issuance  of  this  Ucense  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  hcense  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

For  further  details  with  respect  to  this 
action,  see  (1)  Facihty  Operating  License 
No.  NPF-38,  with  technical 
specifications  (NUREG-1117)  and 
Environmental  Protection  Plan;  (2)  the 
reports  of  the  Advisory  Committee  on 
Reactor  Safeguards  dated  August  11. 
1981,  and  March  9, 1982;  (3)  the 
Commission's  Safety  Evaluation  Report 
(NUREG-0787)  dated  July,  1981; 
Supplement  No.  1  dated  October  1981; 
Supplement  No.  2  dated  January  1982; 
Supplement  No.  3  dated  April  1982; 
Supplement  No.  4  dated  October  1982; 
Supplement  No.  5  dated  June  1983; 
Supplement  No.  6  dated  June  1984; 
Supplement  No.  7  dated  September  1984, 
Supplement  No.  8  dated  December  1984; 
Supplement  No.  9  dated  December  1984; 
and  Supplement  No.  10  dated  March 
1985;  (4)  The  Final  Safety  Analysis 
Report  and  amendments  thereto;  (5)  the 
Environmental  Report  and  amendments 
thereto;  (6)  the  Final  Environmental 


Statement  dated  September  1981;  and  (7) 
The  Pcuiial  Initial  Decisions  issued  by 
the  Atomic  Safety  and  Licensing  Board 
dated  November  3, 1982  and  May  26, 
1983. 

These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  1717  H  Street,  NW., 
Washington,  D.C,  and  the  University  of 
New  Orleans  Library,  Louisiana 
Collection,  Lakefront,  New  Orleans, 
Louisiana.  A  copy  of  Facility  Operating 
License  No.  NPF-38  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing.  Copies  of 
the  Safety  Evaluation  Report  and  its 
Supplements  1  through  10  (NUREG- 
0787)  and  the  Technical  Specifications 
(NUREG-1117)  may  be  purchased  by 
calling  301-492-9530  or  by  writing  to  the 
Publication  Services  Section,  Division  of 
Technical  Information  and  Document 
Control,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC.  20555  or 
may  be  purchased  from  the  National 
Technical  Informaion  Service, 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

Dated  at  Bethesda,  Maryland,  the  leth  day 
of  March  1985. 

For  the  Nuclear  Regulatory  Commission. 
George  W.  Knighton, 

Chief  Licensing  Branch  No.  3.  Division  of 
Licensing. 

[FR  Doc.  85-6893  Filed  3-21-85;  8:45  am] 
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[Docket  No.  50-498/499] 

Houston  Lighting  and  Power  Co^ 
Relocation  of  Local  Public  Document 
Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
has  relocated  the  local  public  document 
room  (LPDR)  for  the  Houston  Lighting 
and  Power  Company's  South  Texas 
Project  from  the  Bay  City  PubHc  Library. 
Bay  City,  Texas  to  the  Wharton  County 
Junior  College.  J.M.  Hodges  Learning 
Center,  Wharton,  Texas. 

Members  of  the  public  may  now 
inspect  and  copy  documents  and 
correspondence  related  to  the  licensing 
and  construction  of  the  South  Texas 
Project  at  the  J.M.  Hodges  Learning 
Center,  911  Boling  Highway,  Wharton, 
Texas,  77488.  The  Library  is  open  on  the 
following  schedule:  7:30  a.m.  to  9:00  p.m. 
Monday  through  Thursday;  and  7:30  a.m. 
to  4:00  p.m.  Friday. 

For  further  information  interested 
parties  in  the  Wharton/Bay  City  area 
may  contact  the  LPDR  directly  through 


Ms.  Patsy  G.  Norton.  Director,  J.M. 
Hodges  Learning  Center,  telephone  (408) 
532-4560.  Parties  outside  the  service 
area  of  the  LPDR  may  address  their 
requests  for  records  to  the  NRC's  PubHc 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC  20555.  telephone 
number  (202)  634-3273.  The  cost  of 
ordering  records  from  the  Public 
Document  Room  is  7t  per  page,  plus 
postage  and  handling. 

Questions  concerning  the  availability 
of  documents  at  the  South  Texas  LPDR 
and  NRC's  local  public  document  room 
program  in  general  should  be  addressed 
to  Ms.  jona  L  Souder.  Chief.  Local 
Public  Document  Room  Branch.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  toll-free 
telephone  number  (800)  63A-8081. 

Dated  at  Bethesda.  Maryland,  this  14th  day 
of  March  1965. 

For  the  Nuclear  Regulatory  Commission. 
loMph  M.  Feltoo. 

Director.  Division  of  Rules  and  Records. 
Office  of  Administration. 
[PR  Doc.  8&-6ae2  FUed  3-21-«S;  8:45  am) 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

CooswvatJoo  Programs  Task  Fores; 
Masting 

AQCNCY:  Conservation  Programs  Task 
Force  of  the  Pacific  Northewesf  Electric 
Power  and  Conservation  Planning 
council  (Northwest  Power  Planning 
Council). 

ACnON:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  Appendix  L  1- 
4.  Activities  will  include: 

•  Review  of  Council  Action  Items. 

•  How  BPA  attempts  to  integrate 
forecasts,  conservation  megawatt 
acquisition  targets  and  program 
development 

•  Integrating  the  Council  planning 
process  with  BPA  rate,  budget  and 
program  development  cycles. 

•  Roles  of  other  Institutions  such  as 
public  utility  commissions,  investor 
owned  utilities,  state  energy  offices, 
local  governments.  Discussion  of 
rconunended  actions  which  might  be 
taken  by  these  institutions. 

•  Discussion  of  an  ongoing  review 
mechanism  for  BPA  and  non-BPA 
conservation  activities  as  part  of  the 
Coundl's  and  the  region's  monitoring  of 
conservation  activities  in  the  Pacific 
Northwest 

•  Discussion  of  criteria  by  which  the 
Council  can  assess  the  effectiveness  of 


actions  taken  by  BPA  and  other  in 
implementing  the  next  Action  Plan. 

•  Multi-family/rental  housing. 

•  Further  discussion  about  the  low 
income  program. 

•  Commercial  MCS. 
Status:  Open. 


summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Conservation 
Programs  Task  Force. 
DATE:  Wednesday,  March  27. 1985.  8:30 
am-5:00  pm. 

ADDRESS:  The  meeting  will  be  held  at 
the  Council's  Central  Office,  850  SW. 
Broadway,  Suite  1100.  Portland.  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT! 
Mark  Chemiack  (503)  222-5161. 
Edward  Sheets,  . 

Executive  Director 
[FR  Doc.  85-6814  Filed  5-21-65:  8:45  am] 
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state  Agsncy  Advisory  Committee; 
Mseting  i 

AQENCV:  State  Agency  Ad\'isory 
Committee  of  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council  (Northwest  Power 
Planning  Council). 

ACTION:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  Appendix  1. 1- 
4.  Activities  will  include: 

•  Current  Status  of  BPA  Studies  on 
the  DSI's. 

•  Analysis  of  Critical  Water  Criteria 
and  Combustion  Turbines. 

•  Proposed  Infertie  Access  Policy. 

•  Review  of  the  Model  Conservation 
Standards. 

•  Analysis  of  Load  Forecasts  By 
Sector. 

•  Other  Issue  Papers  that  the  Task 
Force  May  Wish  to  Discuss  that  are 
Available  as  of  the  Time  of  This 
Meeting. 

Status:  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  State  Agency 
Advisory  Committee. 

DATC:  Thursday,  March  28. 1985.  9:00 
a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Council  Conference  Room  at  850 
SW.  Broadway;  Suite  1100.  Portland. 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Litchfield.  (503)  222-5161. 

Edward  Sheeto. 

Executive  Director 

(FR  Doc.  8»-«822  Filed  3-21-85:  a-45  am) 
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DEPARTMENT  OF  STATE 
[CM-9/829] 

Advisory  Committee  on  International 
Intellectual  Property;  Meeting 

The  International  Copyright  Panel  of 
the  Department  of  State's  Advisory 
Committee  on  International  Intellectual 
Property  will  meet  in  open  session  on 
Friday.  March  22, 1985,  in  Room  1105  of 
the  Department  of  State.  The  meeting 
will  begin  at  10:00  am  and  will  conclude 
by  12:30  pm. 

The  meeting  will  be  open  to  the 
general  public.  This  meeting  of  the 
International  Copyright  Panel  is  being 
covened  to  discuss  specific  piracy 
problems  with  the  full  range  of 
representatives  of  the  private  sector.  On 
the  basis" of  this  meeting,  the 
Department  will  prepare  instructions  to 
our  Embassies  in  countries  where 
serious  problems  exist. 

The  public  attending  may.  as  time 
permits  and  subject  to  the  instructions 
of  the  chairperson,  participate  in  the 
discussions  or  may  submit  their  views  in 
writing  to  the  chairperson  prior  to.  or  at 
the  meeting,  for  later  consideration  by 
the  Committee. 

Members  of  the  public  who  plan  to 
attend  the  meeting  will  be  admitted  up 
to  the  limits  of  the  conference  room's 
capacity.  Members  of  the  general  public 
who  plan  to  attend  the  meeting  are 
requested  to  provide  their  name, 
affiliation,  and  address  to  Mr.  William 
Skok,  Office  of  Business  Practices. 
Department  of  S'.ate.  telephone  (202) 
632-1486.  prior  to  March  22. 1965.  All 
attendees  to  the  meeting  should  use  the 
Main  Entraace  (2201  C  Street  NW.)  of 
the  Department  of  State. 

Dated:  February  26,  1985. 
Harvey  |.  Winter. 

Executive  Secretary. 

(FR  Doc.  85-6865  File  3-21-85:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Proposed  Procedures  for  Considering 
Environmental  impacts 

AGENCY:  Maritine  Administration 
(MARAD).  DOT. 

ACTION:  Notice;  Publication  of  Proposed 
MARAD  Procedures  for  Considering 
Environmental  Impacts,  MAO  600-1. 


SUMMARY:  The  Maritime  Administration 
announces  its  proposed  procedures  for 
considering  environmental  impacts 
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under  the  National  Environmental  Policy 
Act  and  implementing  regulations  of  the 
Council  on  Environmental  Quality  and 
the  Department  of  Transportation.  The 
procedures  are  issued  as  Maritime 
Administrative  Order  (MAO)  600-1. 
"Procedures  for  Considering 
Environmental  Impacts." 
DATES:  Comments  must  be  received  not 
Idtej  than  April  22, 1985. 
ADDRESS:  Comments  should  be 
addressed  to  the  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-318,  Room  7225, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Myrtle,  Maritime 
Administration.  Room  7225.  400  Seventh 
Street,  SW.,  Washington,  DC; 
telephone  (202)  426-5816. 
SUPPLEMENTARY  INFORMATION:  The 
Council  on  Environmental  Quality 
(CEQ)  published  regulations  (40  CFR 
Parts  1500-1508,  43  FR  55978,  November 
29, 1978)  establishing  uniform 
procedures  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.).  Under 
part  1507  of  the  CEQ  regulations. 
Federal  agencies  must  adopt  any 
necessary  implementing  procedures 
after  publishing  them  for  public 
comment  and  submitting  them  to  CEQ 
for  review.  The  proposed  MAO  600-1  is 
issued  in  accordance  with  that 
requirement. 

The  proposed  MAO  600-1  was 
prepared  in  response  to  the  CEQ 
regulations  and  Department  of 
Transportation  Order  5610. IC. 
"Procedures  for  Considering 
Environmental  Impacts,"  to  provide  in  a 
single  document  the  basic  MARAD 
policies  and  procedures  for 
consideration  of  environmental  impacts 
in  decisionmaking  on  proposed  MARAD 
actions.  The  order  has  been  reviewed 
within  the  Department  of  Transportation 
and  by  the  CEQ.  It  is  now  published  for 
public  comment  in  preparation  for 
issuance  in  final  form. 

Accordingly,  MARAD  publishes  for 
public  comment  the  following  MAO  600- 
1  entitled  "Procedures  for  Considering 
Environmental  Impacts."  (National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.);  the 
Environmental  Quality  Improvement 
Act  of  1970,  as  amended  (42  U.S.C.  4371 
et  seq.);  sections  176  and  309  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
7401  et  seq.);  section  4(f).  Department  of 
Transportation  Act  of  1966,  as  amended 
(49  U.S.C.  1653(0);  section  106  of  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470  et  seq.);  sections  303 


and  307  of  the  Coastal  Zone 
Management  Act  of  1972  (43  U.S.C. 
1241);  section  2  of  the  Fish  and  Wildlife 
Coordination  Act  (16  U.S.C.  661  et  seq.): 
section  7  of  the  Endangered  Species  Act, 
as  amended  (16  U.S.C.  1531  et  seq);  the 
Federal  Water  Pollution  Control  Act,  as 
amended  (33  U.S.C.  1251  et  seq.); 
Executive  Order  11514.  dated  March  4, 
1970,  as  amended  by  Executive  Order 
11991.  dated  May  24, 1977;  Executive 
Order  12114,  dated  January  4,  1979;  40 
CFR  Parts  1500-1508;  DOT  Order 
5610.1C,  as  amended  (44  FR  5G420, 
October  1, 1979)). 

MAO  600-1;  Procedures  for  Considering 
Environmental  Impacts 

Section  1.  Purpose 

This  order  prescribes  the  policies  and 
procedures  for  consideration  of 
enviromental  impacts  in  decisionmaking 
on  proposed  Maritime  Administration 
actions.  This  order  supplements 
Department  of  Transportation  Order 
DOT  5610.1C  "Procedures  for 
Considering  Environmental  Impacts," 
which  is  the  basic  reference  document. 

Section  2.  Background 

2.01  The  National  Environmental 
Policy  Act  (NEPA)  established  certain 
policies  and  goals  concerning  the 
environment  and  requires  that,  to  the 
fullest  extent  possible,  the  policies, 
regulations,  and  public  laws  of  the 
United  States  shall  be  interpreted  and 
administerted  in  accordance  with  those 
policies  and  goals.  Section  102  of  NEPA 
is  designed  to  insure  that  environmental 
considerations  are  given  careful 
attention  and  appropriate  weight  in  all 
decisions  of  the  Federal  Government. 

2.02  The  Council  on  Environmental 
Quality  (CEQ)  has  issued  regulations  for 
implementation  of  the  procedural 
provisions  of  N'EPA  (40  CFR  Parts  1500- 
1508).  These  regulations  apply  uniformly 
to  and  are  binding  upon  all  Federal 
agencies,  and  direct  each  agency  to 
adopt  implementing  procedures  which 
relate  the  CEQ  regulations  to  the 
specific  needs  of  that  agency's  programs 
and  operating  procedures. 

2.03  This  order  implements  within 
the  Maritime  Administration  the 
mandate  of  NEPA,  as  defined  and 
elaborated  upon  by  CEQ's  regulations, 
and  by  DOT  5610.1C.  These  directives 
provide  that  information  on 
environmental  impacts  of  proposed 
actions  will  be  made  available  to  public 
officials  and  citizens  through 
environmental  documents  (namely, 
environmental  assessments,  findings  of 
no  significant  impact,  and 
environmental  impact  statements). 


Section  3.  Responsibilities 

3.01  The  Associate  Administrator  for 
Shipbuilding.  Operations,  and  Research 
is  the  Coordinator  of  Environmental 
Activities  for  the  Maritime 
Administration  (Coordinator);  and  as 
such,  shall  direct  the  functions  required 
of  the  Maritime  Administration  to 
implement  the  provisions  of  NEPA.  CEQ 
regulations,  .-and  DOT  5610.1C.  This 
includes  serving  as  a  focal  point  where 
interested  persons  can  get  information 
or  status  reports  on  environmental 
documents  and  other  elements  of  the 
NEPA  process. 

3.02  The  Chief  Counsel  shall: 

1.  Act  as  legal  advisor  to  the 
Coordinator  with  respect  to  all 
environmental  matters; 

2.  Upon  request,  review  and  comment 
upon  any  tentative  determination  by  the 
Coordinator  that  a  proposed  action  by 
the  Maritime  Administration  requires 
the  initiation  of  an  environmental 
assessment  or  environmental  impact 
statement;  and. 

3.  Perform  a  legal  review  of  all 
proposed  final  environmental 
assessments  draft  and  final 
environmental  impact  statements,  and 
final  findings  of  no  significant  impact. 

3.03  Associate  Administrators. 
Independent  Office  Directors,  and  Other 
Officials  shall,  at  the  earliest  possible 
time,  inform  the  Coordinator  through 
proper  channels  of  all  proposed  actions 
[including  actions  proposed  by 
nonfederal  applicants)  under  their 
jurisdiction  which  may  have  an  impact 
on  the  environment.  They  shall  assist 
the  Coordinator  in  the  review  of  such 
actions  and  in  the  preparation  of 
environmental  documents,  as 
applicable,  and  shall  assure 
implementation  of  mitigation  measures 
identified  in  these  documents. 

3.04  All  Maritime  Administration 
personnel  engaged  in  programs  and 
projects  which  may  have  an 
environmental  impact  shall  become 
throughly  familiar  and  comply  with  this 
order,  DOT  5610,lC,  and  the  CEQ 
regulations. 

Section  4,  Procedures — Maritime 
Administration  Actions 

4.01     The  Coordinator,  or  designated 
representative,  shall  conduct  a 
preliminary  analysis  of  any  proposed 
action  received  pursuant  to  this  order  to 
determine  whether  the  preparation  of  an 
environmental  document  (see  section 
2.03,  above)  is  required. 

1.  If  preparation  of  an  environmental 
document  is  not  required  on  the  part  of 
the  Maritime  Administration,  i.e..  the 
prepared  action  is  a  categorical 


exclusion  (see  section  4.05,  below),  the 
Coordinator  shall  so  notify  the  referring 
official. 

2.  If  the  preparation  of  an 
environmental  document  is  required  on 
the  part  of  the  Maritime  Administration, 
the  Coordinator  shall  direct  the 
preparation  of  either  an  environmental 
assessment  or  an  environmental  impact 
statement  (if  it  is  obvious  that  an  impact 
statement  is  required),  obtaining  the 
assistance  and  clearance  of  cognizant 
officials  as  necessary. 

3.  Based  on  the  results  of  the 
environmental  impact  statement  or  a 
finding  of  no  significant  impact. 

4.02  In  preparing  and  processing 
draft  and  final  environmental 
assessments,  findings  of  no  significant 
impact,  and  environmental  impact 
statements,  the  Coordinator  and  all 
other  officials  involved  shall  comply 
with  the  apphcable  procedures  set  forth 
in  DOT  5610.1C  and  this  order. 

4.03  When  programmatic  and  legal 
clearances  have  been  obtained  for  a 
final  environmental  assessment,  draft  or 
final  finding  of  no  significant  impact,  or 
draft  environmental  impact  statement, 
the  Coordinator  may  approve  the 
document(s).  The  Coordinator  shall 
submit  all  final  environmental  impact 
statements  to  the  Maritime 
Administrator  for  approval. 

4.04  An  environmental  impact 
statement  shall  be  prepared  for  any 
proposed  Maritime  Administration 
action  which  could  significantly  affect 
the  environment.  Environmental  impact 
statements  have  been  prepared  for  such 
major  Maritime  Administration 
programs  as:  (1)  Tanker  Construction 
Program.  (2)  Tank  Vessels  Engaged  in 
Domestic  Trade.  (3)  Bulk  Chemical 
Carrier  Program.  (4)  Vessels  Engaged  in 
Offshore  Oil  and  Gas  Drilling 
Operations,  and  (5)  Chemical  Waste 
Incinerator  Ship  Program. 

4.05  Categorical  exclusions,  i.e.. 
Maritime  Administration  actions  which 
normally  will  not  involve  significant 
impacts  on  the  environment,  do  not 
require  preparation  of  environmental 
documents.  Appendix  1  of  this  order 
describes  the  Maritime  Administration's 
categorical  exclusions.  Appendix  2  sets 
forth  the  criteria  for  categorical 
exclusions  and  provides  a  means  for 
determining  whether  specific 
circumstances  exist  in  exceptional  cases 
which  render  the  exclusion  inoperative. 
The  Coordinator's  determination  that  an 
action  qualifies  under  a  categorical 
exclusion  shall  be  final. 


Section  5.  Procedures — Requests  for 
Comments  Relative  to  Actions  of  Other 
Agencies 

5.01  The  Coordinator  shall  be  the 
Maritime  Administration's  receiving 
official  for  all  requests  from  the 
Department  for  comments  on 
envirorunental  assessments  and 
envirormiental  impact  statements  of 
other  agencies  both  within  and  outside 
the  Department.  Such  requests  are 
normally  received  from  the 
Environmental  Division.  Office  of 
Transportation  Regulatory  Affairs 
(OST).  If  a  Maritime  Administration 
official  receives  a  request  for  comments 
from  other  than  the  Coordinator,  the 
request  shall  be  forwarded  promptly  to 
the  Coordinator.  All  requests  shall  be 
reviewed  by  the  Coordinator  to 
determine  whether  the  Maritime 
Administration  can  provide  useful  and 
constructive  comments  concerning  the 
action  involved.  This  review  and 
comment  process  shall  be  coordinated 
with  Associate  Administrators  and 
other  officials,  as  required.  All 
Associate  Administrators  and  other 
cognizant  officials  shall  cooperate  with 
the  Coordinator  in  providing  comments 
on  a  timely  basis  so  that  the 
Coordinator  may  respond  to  the 
Department  or  requesting  agency  in  a 
similar  manner  (see  paragraph  9.,  DOT 
5610.1C). 

5.02  The  Coordinator  shall  assess 
the  comments  received  from  Associate 
Administrators  and  other  officials  and 
prepare  a  coordinated  Maritime 
Administration  response  to  the  request. 
When  considered  appropriate,  such 
response  shall  be  forwarded  to  the  Chief 
Counsel  and  to  Associate 
Administrators  and  other  officials 
involved  for  concurrence  prior  to  its 
being  forwarded  to  the  Department.  If 
the  response  is  direct  to  the  requesting 
agency,  the  Coordinator  shall  provide  a 
copy  of  the  response  to  the  Assistant 
Secretary  for  Policy  and  International 
Affairs  (OST). 

Section  6.  International  Actions 

Due  to  the  international  character  of 
merchant  shipping,  program  officials 
should  take  special  note  of  the 
provisions  of  paragraph  16.,  DOT 
5610.1C. 

H.E.  Shear.  | 

Maritime  Administrator. 

Appendix  1 — Maritime  Administration 
Actions  Which  Are  Not  Normally  Major 
Actions  Significantly  Affecting  the 
Environment  (i.e.,  Calegorical 
Exclusions)  i 

Actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 


the  environment  are  categorically 
excluded  and  thus  do  not  require  an 
environmental  assessment  or  an 
environmental  impact  statement.  The 
below  listed  actions  are  categorical 
exclusions  for  the  Maritime 
Administration,  except  in  specific  cases 
where  there  is  or  may  be  a  significant 
environmental  impact.  In  such 
exceptional  cases,  appendix  2  should  be 
used  to  determine  if  preparation  of  an 
environmental  assessment  or  impact 
statement  is  required. 

1.  Administrative  procurements  (e.g., 
general  supplies),  contracts  for  personal 
services,  personnel  actions,  project 
amendments  which  do  not  significantly 
alter  the  environmental  impact  of  an 
action;  and  operating  or  maintenance 
subsidies,  ship  financing  guarantees, 
deferred  tax  programs,  etc.,  not  resulting 
in  a  change  in  the  effect  on  the 
environment. 

2.  Research  studies  and  activities, 
including  those  at  the  Computer-Aided 
Operations  Research  Facility,  which  do 
not  involve  the  direct  construction  of 
facilities. 

3.  Internal  orders  and  procedures  not 
required  to  be  published  in  the  Federal 
Register  promulgation  of  rules, 
regulations,  directives,  and  amendments 
thereto  which  do  not  require  a 
regulatory  impact  analysis  under  section 
3  of  Executive  Order  12291  or  do  not 
have  a  potential  to  cause  a  significant 
effect  on  the  environment;  routine 
enforcement  of  statutes,  rules,  and 
safety  and  environmental  standards  and 
requirements,  e.g.,  enforcement  of 
statutes  and  rules  regarding  transfer  of 
certain  U.S.-flag  vessels  to  any  person 
not  a  citizen  of  the  United  States 
(sections  9,  37  when  operative,  and  41, 
Shipping  Act,  1916,  as  amended)  and 
enforcement  of  requirements  for 
admission  to  the  United  States 
Merchant  Marine  Academy  (section 
1303,  Merchant  Marine  Act,  1936,  as 
amended  and  46  CFR  Part  310,  Subpart 
C);  and  hearings,  meetings,  and  public 
affairs  activities. 

4.  Reconstruction,  modification, 
modernization,  replacement,  repair,  and 
maintenance  (including  emergency 
replacement,  repair,  or  maintenance)  of 
equipment,  facilities,  or  structures  which 
do  not  change  substantially  the  existing 
character  of  the  equipment/faciHty/ 
structure. 

5.  Purchase,  installation,  or 
replacement  of  operating  or 
maintenance  equipment  to  be  located 
within  a  Maritime  Administration 
facility  and  with  no  significant  physical 
impacts  off  the  site. 

8.  Acquisition  of  land  in  which  the 
property  will  not  be  modified,  its  use 
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will  not  be  changed,  and  displacements 
will  not  occur,  except  properties  on  or 
eligible  for  listing  on  the  National 
Register  of  Historic  Places. 

7.  Project  or  program  actions  for 
which  applicable  environmental 
documentation  has  been  prepared 
previously  and  environmental 
circumstances  have  not  subsequently 
changed. 

8.  Excessing  and  disposing  of 
Maritime  Administration  personal  or 
real  property  to  the  General  Services 
Administration  or  otherwise:  use  of 
space  in  Maritime  Administration- 
owned  buildings  or  buildings  which  are 
constructed  for  or  controlled  by  the 
General  Services  Administration;  lease 
of  existing  buildings;  lease  of  space  for  a 
term  of  one  year  or  less;  and  renewal  of 
existing  leases  that  do  not  involve 
significant  changes  in  use  of  the 
property. 

9.  Demolition  and  removal  of 
buildings  and  other  structures,  except 
properties  on  or  eligible  for  Usting  on  the 
National  Register  of  Historic  Places; 
water,  sewage,  electrical,  gas,  or  other 
utility  extensions  of  temporary  duration, 
new  gardening  or  landscaping,  or  the 
maintenance  of  existing  landscape; 
filling  of  earth  into  previously  excavated 
land  with  material  compatible  with  the 
natural  features  of  the  site;  minor 
trenching  and  backfilling  where  the 
surface  is  restored  and  excavated 
material  is  protected  against  wash  and 
runoffs:  grading  on  land  with  a  slope  of 
less  than  10  percent;  removal  of 
obstructions  on  Maritime 
Administration  property;  and  erosion 
control  actions  with  no  off-Maritime 
Administration  property  impact. 

10.  Construction  on  Maritime 
Administration  installations  of  small 
(30.000  square  feet  or  less)  structures 
such  as  storage  buildings,  garages,  small 
parking  areas,  foot  or  bicycle  paths; 
installation  of  signs,  fences,  and  security 
lighting;  minor  expansion  of  facilities 
which  require  no  additional  land;  and 
where  expansion  is  due  to  remodeling  of 
space  in  current  quarters  or  existing 
buildings. 

Appendix  2 — Categorical  Exclusion 
Checklist 


Proiect(s): 

Date: 

S'ature  ofActionfs): 

Exclusion  Category: 


No. 


Topic 


Instructions:  For  the  above  action(s)  under 
the  subject  project  or  group  of  homogeneous 
projects,  check  the  appropriate  answer  to 
each  of  the  questions  below.  If  all  the 
answers  on  this  list  are  checked  ".No."  then 
the  action(s)  meet  the  criteria  for  categorical 
exclusion.  If  any  answer  is  checked  "Yes"  or 
"Uncertain,"  then  an  environmental 


assessment  will  be  prepared  unless  there  is 


no  doubt  that  an  environmental  impact 
statement  is  required 


A   Evaluation  of  criteria  for  Categorical 

Exclusion: 

1.   This   action   or  group   of  actions     No Uncertain- 

w'ouid  have  significant  effect  on 
the  quality  of  the  human  environ- 
ment. 

2  This   action   or  group   of  actions     .No .  Uncertain- 

would  involve  unresolved  con- 
flicts concerning  alternative  uses 

of  available  resources. 
B    Evaluation   of  exceptions   to   hctions 
within  Categorical  Elxclusion: 

1.  This    action   would    have    signifi-     No 

cant  adverse  effects  on  public 
health  or  safety. 

2.  This   action   would   have   signifi-     No 

cant   effect   on   waldlife  resources 

or  would  affect  unique  geographi- 
cal features  such  as:  wetlands, 
wild  or  scenic  nvers.  refuges, 
floodplains.  etc..  or  lands  protect- 
ed by  section  4(f]  of  the  DOT  Act, 

3  This  action  will  have  highly  con-     No Uncertain- 

troversial  environmental  effects. 

4,  This  action  will  have  highly  un-     No Uncertain,. 

certain  envnronmental  effects  or 
involve  unique  or  unknown  envi- 
ronmental risk. 

5  This  action  will  establish  a  prece-    No Uncertain- 

dent  for  future  actions. 

6  This    action    is    related  Jo    other    No Uncertain- 
actions  with  individually  insignifi- 
cant  but   cumulatively   significant 

effects. 

7.  This  action  will  affect  properties     No Uncertain- 

hsted  or  eligible  for  listing  in  the 

National  Register  of  Histonc 
Places,  or  otherwise  protected  by 
section  106  of  the  .National  Histor- 
ic Preservation  Act, 

8.  This  action  will  affect   a   species     No Uncertain- 
listed  or  proposed  to  be  listed  as 

Endangered  or  Threatened 

9.  This   action  is   inconsistent   with     No Uncertain- 
Federal.  State,  local  or  tribal  law 

or  requirements  imposed  for  pro- 
tection of  the  environmeni. 


Yes, 


Yes^ 


Yes_ 


Ye8_ 


Yes, 

Yes_ 

Yes.^ 

Yes_ 

Yes„ 


Yes- 


Yes-, 


Conclusion: 

NEPA  Action-Categorical  Elxclusion 

EA  Required 

EIS  Required- 


Explanation  and/or  Remarks: 
Preparer's  Name  and  Title 
Concur: 


(Signature,  Name,  and  Title  of  Program 

Official] 

Date:   . 


Concur: 


(Signature,  Name,  and  Title  of  Environmental 

Activities  Coordinator) 

Date:   

By  order  of  the  Maritime  Administrator. 


'Dated.  March  18.  1965 
Murray  A.  Bloom, 

Acting  Secretary.  Maritime  Administration 
!FR  Doc  85-6770  Filed  ^21-85;  8:45  am] 
BILUMO  COM  MIO-CI-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  March  18,  1985. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  [listed  by  submitting  bureau(8)). 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 


L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
ihe  Treasury  Department  Clearance 
Officer,  Room  7221,  1201  Constitution 
Avenue,  N.W,.  Washington.  D.C.  20220, 

Complroller  of  the  Currency 

OMB  Number  New 

Form  Number  None 

Type  of  Review  New 

Title:  Special  Call  Report— Fiduciary 
Cash  Investment  Practices. 

riparance  Officer:  Eric  Thompson  (202) 
447-1177.  Comptroller  of  the  Currency, 
6th  Floor.  L'Enfant  Plaza.  Washington, 
D.C.  20219. 

OMB  Reviewer:  Judy  Mcintosh  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Io8«Dh  F.  Malv, 

OeparOnental  Reports.  Munaeement  Office. 

(FR  Doc.  85-6783  Filed  3-21-85:  8:45  am] 

BHJJNQ  CODE  M10-2S-II 


UNITED  STATES  INFORMATION 
AGENCY 

Book  and  Library  Advisory  Committee: 
Meeting 

The  Book  and  Library  Advisory 
Committee  will  hold  a  meeting  on 
Tuesday,  April  9, 1985,  from  2:00  p.m.  to 
5:00  p.m.  Location  of  the  meeting  is  the 
USIA  Building,  301  Fourth  Street  SW., 
Washington,  D.C,  Room  800. 

Please  contact  Ms.  Louise  Wheeler  for 
further  information  on  (202)  485-8889. 

Dated:  March  19, 1985. 
Charlm  N.  Canestro, 
Federal  Register  Liaison. 
[FR  Doc.  85-6873  Filed  3-21-85:  8:45  amj 

MUJNQ  COOE  •230-01-« 


Reporting  and  Information  Collection 
Requirements  Under  OMB  Review 

aqency:  United  States  Imformation 
Agency. 

action:  Notice. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 


USL\  is  requesting  approval  of  an 
information  collection  using  a  revised 
Form  IAP-95,  Travelers  Funded  by 
USIA,  previously  approved  by  OMB 
clearance  3116-0183. 

DATE:  Comments  must  be  received  by 

April  20, 1983. 

Copies:  Copies  of  the  request  for 
clearance  (SF-e3),  supporting  statement, 
instructions,  transmittal  letter  and  other 
dicumenls  submitted  to  OMB  for  review 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  on  the 
item  listed  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention  Desk  Officer 
for  USIA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer,  Charles  N. 
Canestro,  United  States  Information 
Agency,  M/M,  301  Fourth  Street  SW„ 
Washington,  DC.  20547,  telephone  (202) 
485-8676,  And  OMB  review:  Michael 
Weinstein,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C,  20503,  telephone  (202)  395-4814. 
SUPPLEMENTARY  INFORMATION: 
Travelers  Funded  by  USIA. 

Abstract: 

A  report  is  required  for  submission  to 
the  Speaker  of  the  House  of 
Representatives  and  the  Chairman  of 
the  Senate  Foreign  Relations  Committee 
hsting  all  individuals,  with  their 
organizations,  who  in  the  preceding  five 
years  made  two  or  more  trips  involving 
foreign  travel  financed  in  whole  or  in 
substantial  part  by  grants  from  USIA's 
Office  of  Private  Sector  Programs.  The 
information  must  be  obtained  from 
grantees,  which  necessitates  the 
information  collection.  The  Form  IAP-94 
previously  approved  by  OMB 
nadvertently  granted  exemptions  which 
were  not  consistent  with  Public  Law  98- 
164  Section  207. 

Dated:  March  18.  1985^ 
Charies  N.  Canestro, 
Federal  Register  Liaison. 
[FR  Doc.  85-6809  Filed  3-21-85;  8:45  am) 

WLUMQ  CODE  (230-01-M 


VETERANS  ADMINISTRATION 

Privacy  Act  of  1974;  Proposed 
Amendment  of  Systems  Notice 
Additional  Routine  Use  Statement 

Notice  is  hereby  given  that  the 
Veterans  Administration  is  considering 
adding  a  new  routine  use  statement  to 
the  following  system  of  VA  records  set 
forth  on  page  671  of  the  FEDERAL 
REGISTER  publication,    Privacy  Act 


Issuances,  1980  Compilation,  Volume 
V." 

24VA136  Patient  Medical  Records— VA 

The  Internal  Revenue  Service  has 
requested  all  Federal  agencies  including 
the  Veterans  Administration  to  report  as 
income  under  Internal  Revenue  Code 
section  61(a)(12)  the  outstanding 
balance,  not  including  interest,  of  any 
indebtedness  which  was  discharged  or 
forgiven.  To  facilitate  reports  to  the 
Internal  Revenue  Service,  the  Treasury 
Department  has  issued  Form  1099-G 
which  includes  necessary  identifying 
information  i.e.,  the  name,  address.  ZIP 
code  and  the  social  security  number  of 
the  person  reported  as  receiving  the 
income.  The  VA  has  determined  that  the 
proposed  use  of  the  data  is  a  necessary 
and  proper  use  of  information  in  this 
system  of  records.  Therefore,  a  routine 
use  statement  number  25  is  proposed. 

Interested  persons  are  invited  to 
submit  comments,  suggestions,  or 
objections  regarding  the  proposal  to  the 
Administrator  of  Veterans'  Affairs 
f271Al,  Veterans  Administration,  810 
Vermont  Avenue.  NW,  Washington, 
D,C.  20420.  All  relevent  material 
received  before  April  22, 1985  will  be 
considered.  All  written  comments 
received  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  132,  at  the  above  address 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays)  until  May  6,  1985. 

If  no  public  comment  is  received 
during  the  thirty-day  review  period 
allowed  for  public  comment  or  unless 
otherwise  published  in  the  FEDERAL 
REGISTER  by  the  Veterans 
Administration,  the  new  routine  use 
statement  included  herein  is  effective 
April  22, 1985. 

Dated:  March  14, 1985. 
Harry  N.  Walters, 
Administrator. 

Notice  of  Systems  of  Records 

In  the  system  identified  as  24VA136. 
"Patient  Medical  Record-VA," 
appearing  at  671  of  the  "Privacy  Act 
Issuances,  1980  compilation.  Volume  V," 
the  following  addition  is  made: 

21VA136 

SYSTEM  NAME: 

Patient  Medical  Record — VA 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 
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25.  The  individual's  name,  address, 
social  security  number  and  amount 
(excluding  Interest)  of  any  Indebtedness 
in  an  amount  of  $600  or  more  which  is 
waived  under  38  U.S.C  3102. 
compromised  under  4  CFR  Part  103, 
otherwise  forgiven,  or  for  which  the 
applicable  statute  of  limitations  for 
enforcing  collection  has  expired,  may  be 
disclosed  to  the  Treasury  Department, 
Internal  Revenue  Service,  as  a  report  of 
income  under  26  U.S.C.  81(a)(12). 

•  *  •  •  • 

[FR  Doc.  85-6845  FUed  3-21-85;  8:45  am] 

BILUNO  COOC  ■32»-01-ll 


Veterans'  Administration  Wage 
Committee;  Renewal 

This  is  to  give  notice  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (P.  L  92-463)  that  the  Veterans' 
Administration  Wage  Committee  has 
been  renewed  by  the  Administrator  of 
Veterans'  Affairs  for  a  two  year  period 
beginning  March  7, 1985  through  March 
7,  1987. 

Dated:  March  14. 1985. 
Rosa  Mari«  FoaUnax. 

Committee  Management  Officer. 

[FR  Doc.  85-6844  Filed  3-21-85;  8:45  am] 
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Sunshine  Act  Meetings 


Federal   Re^ster 

Vol.  50.  No.  56 
Friday,  March  22.  1985 


This  section  of  the   FEDERAL   REGISTER 
contains  notices  of  meetings  pul)lished 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b<e)(3). 

CONTENTS 

Item 
Board  of  Governors  of  the  Federal 

Reserve  System i,  2 

Equal  Emptoyment  Opportunity  Com- 
mission    3 

Federal   Deposit   Insurance   Corpora- 
tion         4.5 

Securities  and  Exchange  Commission .  6 

United  States  Raifway  Association 7 

1 

nOCRAL  RESERVE  SYSTEM  BOARD  OF 
QOVERNORS 

"FEDERAL  REQISTER  "  CITATION  OF 
MWVIOOS  ANNOUNCEMENT:  50  FR  10577. 
March  15. 1985. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETINO:  Approximated  11:00.. 
Wednesday,  March  20, 1985.  following  a 
recess  at  the  conclusion  of  the  open 
meeting. 

CHANGES  IN  THE  MEETING:  Addition  of 
the  following  closed  item(8)  to  the 
meeting:  Congressional  request  for 
information  regarding  the  health  plans 
administered  under  the  Federal  Reserve 
System's  employee  benefits  program. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 

Dated:  March  20, 1985. 
Jamea  McAfee. 

Associate  Secretary  of  the  Board 
(FR  Doc.  85-7013  Filed  3-20-85:  3:49  pm] 
aajjNQ  cooc  «2io-oi-m 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  10:00  a.m..  Thursday. 
March  28, 1985. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets. 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated;  March  20.  1985. 
James  McAfee,  ! 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-7014  Filed  »-20-^5;  3:49  pm] 

UtXINO  COOE  6310-01-W 

3 

EQUAL  employment  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Monday,  April  1, 1985, 
2:00  p.m.  (eastern  time). 
place:  Clarence  M.  Mitchell.  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  Street,  NW., 
Washington,  D.C.  20507. 
STATUS:  Closed  to  the  public. 
MATTERS  TO  BE  CONSIOERED: 
Cloned 

Litigation  Authorization;  GC 

Recommendations 
Proposed  Settlement  of  Commissioner  Charge 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C.  Matthews, 
Executive  Officer.  Executive  Secretariat 
at  (202)  834-6748. 

This  Notice  Issued  March  20. 1985. 

Dated:  March  20. 1985J 
Cynthia  C  Matthews, 
Executive  Officer 

(FR  Doc.  85-7009  Filed  3-20-85;  3:43  pm] 
MLUNo  cooc  s/so-oe-H 


I 

FEDERAL  DEPOStT  INSURANCE 

corporation 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 


at  7:20  p.m.  on  Friday,  March  15, 1985, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to:  (1)  Receive  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  liability  to  pay  deposits  made  in 
The  Taylor  State  Bank,  Emington, 
Illinois,  which  was  closed  by  the 
Commissioner  of  Banks  and  Trust 
Companies  for  the  State  of  Illinois  on 
Friday.  March  15, 1985;  (2)  accept  the 
bid  for  the  transaction  submitted  by  The 
First  National  Bank  of  Dwight,  Illinois; 
and  (3)  provide  such  financial 
assistance,  pursuant  to  section  13(c)(2) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(c)(2)),  as  was  necessary  to 
effect  the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  Michael  A. 
Mancusi,  acting  in  the  place  and  stead 
of  Director  C.T.  Conover  (Comptroller  of 
the  Currency),  that  Corportion  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(8),  (c)(9) 
(A)(ii).  and  (c)(9)(B)  of  the  "Government 
in  the  Sunshine  Act"  (5  U.S.C.  552b(c)(8), 
(c){9)(A)(ii),  and  (c)(9)(B)). 

Dated;  March  18, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

(FR  Doc.  85-6942  Filed  3-20-85;  11:26  am] 

BILUNO  cooc  S714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Monday, 
March  18, 1985,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
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Chairman  WiUiam  M,  Isaac,  second  by 
Director  Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  Michael  A. 
Mancusi,  acting  in  the  place  and  stead 
of  Director  C.T.  Conover  (Comptroller  of 
the  Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  application  of  Independence  Savings 
Bank,  New  York  (Brooklyn).  New  York, 
for  consent  to  relocate  a  branch  from 
3365  Hillside  Avenue,  Herricks.  Town  of 
North  Hempstead,  New  York,  to  the 
southeast  corner  of  Hillside  Avenue  and 
Herricks  Road.  Village  of  Mineola,  New- 
York. 

By  the  same  majority  \o!e,  the  Board 
further  determined  that  no  earlier  notice 
of  this  change  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated  March  18.  1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 

E\ecu'ivp  Secretary. 

ira  Doc.  e5-«943  Filed  3-20-fl.T  11:26  am] 

BILLING  CODE  C714-01-M 


6 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-^09,  that  the      ' 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  25,  1985. 

An  open  meeting  will  be  held  on 
Thursday.  March  28,  1985,  at  10:00  a.m.. 
in  Room  1C30,  followed  by  a  closed 
meeting. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  the 
Commisssion.  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  m  5  U.S.C. 


552b(c)  (4),  (8),  (9)(A!  and  [10)  and  17 
CFR  200.402(a)  (4).  (8).  (9)(i)  and  (10). 

Commissioner  Treadway,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  March 
28,  1985,  at  10:00  a.m.,  will  be: 

1-  Consideration  of  whether  lo  propose  for 
comment  (1)  amendments  to  Rule  14b-l. 
under  the  Securities  and  Exchange  Act  of 
1934  relating  to  brokers  obligation  in 
connection  with  forwarding 
communications  to  beneficial  owners.  (2) 
new  Rule  14a-13,  a  registrant-related 
corollar>'  to  Rule  14b-l;  and  (3) 
corresponding  amendments  to  Rule  14c-7. 
The  proposed  amendments  are  intended  to 
allow  for  the  most  advantageous 
implementation  of  the  system  of  direct 
communication  provided  under  those  rules 
For  further  inform.ation.  please  contact 
Sarah  A,  Miller  or  [o.^nn  L  Zucrcher  at 
(202)  272-2589- 

2.  Consideration  of  whether  to  approve 
proposed  rule  changes  submitted  by  the 
options  exchanges  to  increase  position  and 
exercise  limits  for  options  on  individual 
stocks  to  either  3.000,  5.500  or  8.000 
contracts,  depending  on  certain  market 
related  criteria.  For  further  information, 
please  contact  Sharon  Lawson  at  (2021  2"2- 
2825. 

3.  Consideration  of  whether  to  issue  a  release 
soliciting  public  comment  on  the  costs  and 
benefits  associated  with  Rule  15c2-ll 
under  the  Securities  Exchange  Act  of  1934, 
which  regulates  the  publication  of 
quotations  by  broker-dealers  for  certain 
over-the-counter  securities.  For  further 
information,  please  contact  .Nancy  J,  Burke 
at  (202)  272-2880, 

4  Consideration  of  an  order  approving  rule 
changes  proposed  by  the  .New  York  Stock 
Exchange,  Inc.  C-NYSE")  to  the 
supplementary  material  of  .NYSE  Rule  451 
(F^roxies)  and  465  (Company  Reports  to 
Shareholders)  which  would  establish  a 
surcharge  that  could  be  charged  by  NYSE 
members  and  member  organizations  to 
issuers,  in  connection  with  proxy 
solicitations,  for  the  purpose  of  recouping 
direct  and  indirect  costs  incurred  to  com.ply 
with  Securities  Exchange  .^ct  Rules  14b- 
1(c)  and  17a-3(a)i9J(ii!  which  are  designed 
to  facilitate  direct  communications  by 
issurers  to  non-objecting  beneficial 
shareholders.  For  further  information, 
please  contact  Catherine  McGuire  at  (202) 


272-7484  or  Thomas  C  Etter  |r  at  (202) 
272-2826 

The  subect  matter  of  the  closed 
meeting  scheduled  for  Thursday,  March 
28,  1985,  following  the  10:00  a.m.  open 
meeting,  will  be: 

Forma!  order  of  investigation. 
Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 
Institution  of  injunctive  actions 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduhng  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bruce 
Kohn  at  (202)  272-3195. 
lohn  Wheeler. 
Secretary-- 
.March  19.  1985, 
(FR  Doc,  85-6966  Filed  3-20-85,  1247  pmi 
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UNITED  STATES  RAILWAY  ASSOCIATION 
DATE  AND  TIME:  April  4, 1985;  1:00  p.m. 
PUkCE:  Board  Room  Suite  7200,  Seventh 
Floor  955  L'Enfant  Plaza  North.  SW.. 
Washington,  DC. 

STATUS:  The  first  portion  of  the  meeting 
will  be  closed  to  the  public;  the  second 
portion  will  be  open. 

MATTERS  TO  BE  CONSIDERED  BY  THE 
USRA  BOARD  OF  DIRECTORS  AND 
ADVISORY  BOARD  AT  MEETING: 

Portion  Closed  to  the  Public  11:00 p.m.) 

1.  Litigation  Report 

2  Review  of  Conrail  Confidential  and 
FVoprietary  Financial  Information 

Portion  Open  to  the  Public  11:30  p. rr,) 

3  Approval  of  Minutes  of  July  19,  1984  joint 
Meeting  of  Board  and  Advisory  Board 

4  Appointment  of  Contrail  Directors 
5,  Conrail  Monitoring  Indicators 

CONTACT  PERSON  FOR  MORE 

information:  Alex  Bilanow.  (202)  488- 

8777. 

Peter }.  Gallagher, 

Secretary: 

[FR  Doc.  85-6993  Filed  3-2D-8S.  2  53  pmj 
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Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction;  General 
Wage  Determination  Decisions:  Notice 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  IHour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act:  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labors 
Orders  9-83,  48  FR  35736  (1983),  and  6- 
84,  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


Federal  Register  /  Vol.  50.  No.  56  /  Friday.  March  22,  1985  /  Notices 


General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Paris  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  evei7  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  deci.»ions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84.  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 


be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division.  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washington.  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

New  General  Wage  Determination 
Decisions 


Idaho  ID85-5012 

Modifications  to  General  Wage 
Determination  Decisions 

Crtfoma:  CA84-5022 Oct. 

Cokxado 

CO85-S015    Mar 

C082-5)?7      How 

tt»tncl  <y  Columbia;  OC84-3009 Apr 

t<l«»io  It385-5014 Mar 

Vkntxs 

1185-5007 Feb 

II.B5-501 1 „ Fab 

M<htgan; 

Mie3-20ie Mar 

MI84-5026 Dec 

N««da.  NVB4-5014 June 

N«»  Yortt  NV81-3062 „ Sept 


5.  1985. 


15 

1985. 

5. 

1982. 

6. 

1984 

1, 

1985 

B. 

1985. 

22 

1985 

11 

1983. 

21 

1984. 

8. 

1964. 

1 

.  1981 

1. 

1985 

28.  1984 

iO*iol«:  ND85-5009.. Mar 

Vemiont  VT84-3029  S«pt. 

Cancellation  of  General  Wage 
Determination  Decision 

General  Wage  Decision  WY83-5114. 
Converse,  Goshen,  Laramie,  Natrona, 
Niobrara  and  Platte  counties,  Wyoming, 
is  cancelled.  Agencies  with  construction 
projects  pending  to  which  the  cancelled 
decision  would  have  been  applicable 
should  utilize  the  project  determination 
procedure  by  submitting  form  SF-308. 
See  Regulations  Part  1  (29  CFR),  Section 
1.5.  Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also  consistent  with  29  CFR, 
1.6(a)(2)(i)(A),  the  incurporation  of  the 
cancelled  decision  in  contract 
specifications,  the  opening  of  bids  for 
which  is  within  ten  (10)  days  of  this 
notice,  need  not  be  affected. 

Signed  at  Washington.  D.C.  this  15th  day  of 
March  1985. 

James  L  Valin, 

Assistant  A  dministrator. 
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NEW  DECISION 

STATIl   tlAHO  COUNTIES:   -SEE  BELOW 

DECISION  Vl UMBER:   ID85-5012  DATE:   DA'E  OF  P:  BLICATION 

DESCRIPTION  OF  WORK:   Building  projects  (do«»  not  Includt  »lngle-f«mlly  non«i  arj 

apartiTMnts  up  to  and  Including  4  stories) 
♦  BENEWAH,  BONNER,  BOUNDARY  .CLEARWATER,  IDAHO  (North  of  the  46th  P«r«ll«l),  KOO-ESa:, 

UTAH,  UWIS,  NEZ  PERCE,  and  SHOSHONE  COUNTIES 


CAkPIMTB  5 
CEMEHr  H  SONS 
DKTWALL  flMISHERS 
ELECTRICIANS 
GUZIERS 
IRONWORKtRS 
LABOKERS 
PAINTERS! 

Brush 
PLUMBERS 
ROOFERS 

SHEET  MrtAL  WORKERS 
POWER  EQUIPMENT  OPERATORS: 
(See  Footnote  "a"): 
Backho«  under  I  yd. 
Backhot  1  to  3  yds.  Cranes 
over  15  tons  to  45  tons. 
Draglines  4  Shovels  under 
3  ydS|  Loaders  (front  end 
or  ovfrhead)  4  yds  to  8  yds, 
Multiple  dozer  units  with 
single  blade 
Backhots  over  3  yds.  Cranes 
over  45  tons  to  95  tons. 
Draglines  3  yds  and  over. 
Shovels  3  yds  and  over 
TRUCK  DRIVERS:  (Footnote  "a"): 
Dump  Truck  under  b   yds 
Dump  Trfcck  over  6  yds  to  12  yd 
WELDERS  receive  rate  for  craft 
perfonrdng  operation  to  which 
welding  is  Incidental 
FOOTNOTE|! 


■asto 
Ralaa 

rrt^e 

$  11.64 

15.50 

3.20 

16.22 

2.59 

13.63 

2.03 

11. ti 

2.21 

17.48 

4.71 

<).21 

2.42 

15. <" 

2.59 

15.77 

14.56 

4.13 

17.46 

3.08+31 

15.17 

4.35 

15.42 

4.35 

15.67 

4.35 

15. 2<) 

4.10 

15.59 

4.10 

Rstas 


On  ail   projects    involving  one  or  more  of   the  components   listed   below,   w■^ere    the  d 
valge  of   the  conponent   Is    less    Chan   the   amount   shown,    the   rate    to   be   ^s.d    for  wo 
that  component   shall   he   80^.  of   the  basic  hourly   race   plus   full    frlr.je   Der.efits; 
ochtr   component    In  excess   of    the   amounts   shown   shall    be   paid    the    full    rate   on    t 
eomAonent.     EXCEPTION:    Paving  within  45  miles  of  Spokane  or   Lewiscon   shall   pay 
full   rate. 

75,000  ' 

200,000 

350,00 

500,00 

Unlimited 


ollar 
rk  on 
anv 
a  c 
he 


Paving 

Crushing 

Cradinh;  4  Clearing 

Bridges  &  related  work 

Utilities 


Buildings 


2,000,000  exclusive  of  mechanical  ^  eleccricai 


"CCIF  —  ATIINS     P.     1 


DECISION    NO.     CA84-5022- 

MOD     "6 


■auc 
Hewfy 


(49    FR    3 94 16-Cctober^5,   1584  ) 
Mameda,    Alpme,     Amadot  ,- 

Counties,     etc.,    California 


Change ; 

Sheet    Metal    workers: 

Area    1  $26.87 

I        Area    6  27.17 

I        Area    S  26.70 

I         Rrea     9  ?7 -  0^ 


f  49  FP  I3e:;-Am:  ( 


i  ,     1984    . 

t:sTR:~  c   'ci-jfsiA.   i-apv- 

LANr-MCS-r-0.><£PY    i    PRINCE 

rrcp'ES  r:i-».T:ES ,    the  c.c. 
s6.Te    ^PAivi-j'.  SCHOOL,   v:rg:s:a- 

6.4S      hs'-EFENSEVT    C:-;'    OF 
"■1«      jALFX^NCPIA    i    kfll'>Z~^.S    i 

'   ' '    fFA:pj-Ax  ::cs-:es. 


"VHAN'-r 

FosaTT" 

»*ORXFP  = 


rER.PA22:.    <.  t:le 


3.01 


DECISION 

l^cc  _  C  ^ 

5 

-^'ndll 

(4fl  FR  : 

::64-Ma: 

-,- 

1  <:  , 

19f^  ! 

Adars, 

Ar  apa'^oe 

Bo^:der,    Clear 

/~ 

r«t«. 

Denve  r 

,    Douqlai, 

Eagle, 

Elt>»rt, 

G 

ilpin. 

Grand, 

Jef  fer son 

Lake 

Lsr«F  i 

e,    Mcrga 

Park, 

Sumini  t 

,    and   Ke 

■) 

Count! 

*  s ,    Colo 

-ado 

CHANGE; 

Carpe^  ter5 : 

Fr 1 nq» 

Be-ef : ;s 

c 

■ly 

Drywal 1 

I  -  s  t  a : ;  e 

s 

F  r  i  nge 

Ber-et !  ts 

c 

■ly 

Electrlciars: 
Remaining  Counties; 
Fringe  benefits  crly 

Roofers: 

Fringe    Benefits    o^ly 
POKEP    EOflP^ENT 
CPERATOFSi 

lOther  f-a-  fcr  work  in 
Tunnel?!,  Shafts,  and 
Ra  i  ses  : 
Group  -  Zone  1 
'For  work  in  Tunnels, 
S^af ts,  and  Fai  ses i : 

Group  5  Zone  2 
All  oc  ne  r  groups 
Fr  i  nge  5e-e ' . : s  only 


12.41 


14.93 


$3.01 
3.16 


2.604- 
3-3/10% 

1.43 


3.70 

3.70 
3.70 


OECISION  NO.   lDS5-5ni4  -  Mod  »:" 


(50  FR  8567  .  March   1 
Ada  and  Canyon  Counties 


1965) 
Idaho 


iaM 

Mo*", 

ana« 


CHANCE: 

Change   Hod   •;    cated  March  15, 

1965.     CO    r.»-     'Mod    "I" 


70 


s 


a: 


CO 

03 


Z 

o 

o' 
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en 


MODIFICATIONS   P.    2 


DECISION  MO.  COB2-5127  - 

MOD  tlO   ' 

(4  7  FR  50418  -  November  5,  1982) 

Las  Anim<a,  Otero  and  Pueblo  Counties, 

Colorado 

CHANGE : 


POWER  EQUIPMENT  OPERATORS 
(Other  th4n  for  work  in  Tunnels, 
Raises: )  i 


Shafts,  and 


Group  1 

Group  2 

Group  3 

Group  4 

Group  S 

Group  6 

(For  vrorJc 

in  Tunnels,  Shafts, 

and  Raist 

s:) 

Group  1 

GrouD  2 

Group  3 

GrouD  4 

Group  5 

Grouo  6 

Group  7 

fringe  benefits! 
sTIto      ^ 


BASIC 
HOURLY 


ZONE  1 

srT72T- 
11.61 
11.96 
12.11 
12.26 
12.41 


13.41 

13.76 
13.86 
14.11 
14.26 
14.66 
14.41 


FRINGE 
BENEFITS 


ZONE  2 

Sll 

93 

.28 

63 

78 

93 

08 

08 

43 

53 

78 

93 

33 

08 

••^niFICATIGNS  ?.  3 


DECISION  NO.  IL85-5007  -  Mod#l 


(50  FR  5478  -  Februsry  8,  1985) 
Alexander,  Champaign,  Christian 
Clark,  Clay,  Coles,  Crawford, 
Cumberland,  DeWitt,  Douglas, 
Edgar,  Edward,  Effingham,  Fay- 
ette, Ford,  Franklin,  Gallatin, 
Hamilton,  Hardin,  Iroquois, 
Jackson,  Jasper,  Jefferson, 
Johnson,  Lawrence,  Marion, 
Massac,  Moultrie,  Perry,  Piatt, i 
Pope,  Pulaski,  Richland,  Sallna| 
Shelby,  Union,  Vermillion, 


B«»ic 

Hourly 
Kttis 


Frinfa 

Bwwfm 


Sane 
Meuily 
natM 


Wabash,   Wayne,   White  &  William- 
son (Aunties,    Illinois 


CHANCE; 


enl 


BRICKLAYERS;  CAULKERS  i  CLEANERS 
POINTERS  &  STONEMASONS:      i 
Area  5 
Area  8 
CARPENTERS;  LATHERS;  MILL- 
WRIGHTS; PILEDRIVERMEN  and 
SOFT  FLOOR  UYERSs 
Area  6; 
Carpenters  i  Soft  Floor 

Layers 
Millwrights 
Plledrlvermen 
Area  7: 
Carpenters  4  Soft  Floor 

Layers 
Millwrights  4  Plledriven 
CEMENT  MASONS  4  PLASTERERS: 

Area  U 
ELECTRICIANS: 
Area  1 
Area  i> 
Area  6: 

Electricians 
Area  7 
IRONWORKERS : 
Area  2: 
Ironworkers 
Fence  Erectora 
PAINTERS : 
Area  9t 
Brush 
Steel 

Spray,  Sandblast 
Area  11: 
Brush,  Roller,  paperhanger. 

Hand  taping 
Swing  stage.  Scaffold  over 
30  ft,  Epoxy,  Toxic  materli^l: 
sandblast,  spray, machine 
taping 


PAINTERS  (Cont'd) 
Area  13 
PLUMBERS;  PIPEFITTERS  4 
STEAMFITTERS: 
Area  I 
Area  8 


S10.75 


19.40 
20.82 


2.88 
2.80 


$15.88 
17.22 


15.20 
15.80 
15.60 


15.68 
16.18 


18.61 
IS. IS 


17.69 
17.42 


15.00 
12.00 


13.30 
14.30 
14.05 


15.24 


$2.81 
2.88 


I 


2.80 

2.80   I 
2.80 

I 


3.07 
3.07 


1.50 


1.25+147.1 
2.26+37.  i 


2.60+3.6V. 
2.25+3tt; 


3.68 

3.68 


DECISION  NO.  IL85-5011  -  Mod". 
(50  FR  7540  -  Feb.  22,  1985) 
Adams,  Brown,  Cass,  Champaign, 
Christian,  Clark,  Coles,  Cum- 
berland, DeWitt,  Douglas,     j 
Edgar,  Lo^-n,  Macon,  Menard,  I 
Morgan,  Moultrie,  Piatt,  Pike, 
Sangamon,  Schuyler,  Scott, 
Shelby  and  Vermilion  Counties, 
Illinois 

CHANCE: 
CARPENTERS  4  PILEDRIVERS: 
Area  7 
Area  9; 
Carpenters 
Plledrlvermen 
ELECTRICUNS: 
Area  4 
IRONWORKERS ; 
Area  1 
OMIT: 
TRUCK  DRIVERS: 
(^>lt  rates  and  Area 
Descriptions  for  Areas  I 
and  2,  but  retain 
classification  descriptions 
ADD: 
TRUCK  DRIVERS: 
(All  Counties): 
Croup  1 
Group  2 
Group  3 
Croup  4 


$15.77  $2.82 


77   2.82 
26  I  2.82 


15  '2.26+37. 
28  1  2.73 


I 


275  1.90-. 
675  l.»0-». 

875  1.90*8 
125  1.90»a 
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WlJCrf  ICXTIONS    p. 


DECISION  Nc.   "^i^]-:: :9 


M0D.»4 

JJTT^    10592    -    March   11, 
1983) 

Alcona,    Alp«ni,    «tc .  , 
Count i*!,    Michigan 

OMITt     I 

Antrim,  C>^rlevotx, 

C^«bcy-3ar-    and    Encaet 
Counties    for    buildinq 
construction : 

Aq«nci«s   with    construction 
pro^ectt    p«ndinq    to    which 
building    construction 
for  Antriai,    Charlevoix, 

Ch^bcyqan   and    Eninet 
Co  ant  lea   would    have    been 
apclicable    should    utilirel 
the    project    determination! 
procedure    by    jutiDittinq    a; 
sr-308.      See   Requlaticns 
Part    1     '29    CFR) ,     Section 
1.5.       Contracts    for 
which    bids    have    b«en 
op«ned    shal I    not    be 
affected   by    this    notice. 
I     Also   consistent   with 
j      29    CrP    I.6lr^  (2) (i) (A), 

the    incorporation  of   th« 
!    withdrawn   counties   in 
!     contract    specification!, 
[     the  opening  of    bids    it 

withir    ten    '10)    days   of 
I     this   notice,    need   not   b« 
j     affected .      Heavy    con- 
I     struction  will    remain  at 
i     previously   published    in 
'      the   Federal    Re":.ster. 


DECISION  NO.  HV84-5TI4 
MODM 


(49  FR  ;3988-Jan«  8,   1984) 
Statewlda  (doe»  r.oc  Include 
the  Nevada  Test  Site  and 
Tonopah  Test  Ranae,  and 
Kiqhway  construe tion  in 
Douqias  County) ,  Nevada 

Change ; 


Cement  ia  tons i 
Area  1  : 

Cement  Masons 
Cement  Floor  Finishing 
Machine  and  color  Work 


$14. S8 

14.93 


$6.70 


49    FR    4^812'Ceceaiber    21, 

1984)  Statewide.  Michiqan 

Add  : 
Landscape  Laborer «- 
Htqhway  Construction 
Ornaaentation  Projects 
Only    for  Soddina  and 
Seedinq,   see  Claes  F 
Laborer -Wise  - 
Unskilled  Labor). 
Zone  1 : 
C  1  as  I  K 
Class  B 
Zone  2 ! 
Class  A 
Class  B 
Definition  of  Zones: 
Zone  1 :    Genesee , 
Lapaer,  Livingston, 
waconb.  Monroe , 
Cakland ,  S t .  Clair, 
Shiawassee,  Heahteoaw 
and  Wayne  Counties 
Zor\e2'  Reaainder  of 
state 
Defir. iticr.  of  Classesi 
Class  A:  Landscape 
Specialist,  includ- 
Ina  4 ; r .  aas ,  diese  1 
electric  tool  and/or 
equipment 


SS  .  60 
6.  56 


8.  18 
6.  14 


Ler.dscape    Laborer, 
Tz■^CK    Criver, 
Hater lal    Hauler  s 
and    Small    Power 
Equipm  ^ 


;  0ECI3  Z  -N  ''C  .  N'l"-:  .  -  J  ■  *:  ^ 
j  iOD    «13  ~~~ 

I  f<rrTR~45530-Sept.  U, 
i  L981) 

■reS-^HESTER    COUNTY. 

^EW  YORK 


THANGE : 


18.40    Is. 835 


MDOIPICATIONS    P.    ^ 


DEC:s:ON    NC.    ND85*5CC9    -   l^d .    11 
■  (53   i^R   55-5   -   March   !.    1§§55 

Burleigh,  Morton  and  ward 

Countiea,    North    Daxota 


Change  t 

CARP ESTERS: 

Ward    Ccur.ty 


Rmk 

AetM 


ftMK 


$11.75 


1.02 


DECISION  NO.    VT84-3C29    - 


IRONWORKERS: 
Reinforcing 
GRANS    ISLE: 


MOD.  ♦; 

(49  fR  38456  -  Septembar  24- 

19S4) 
STATEWIDE,  VERMONT 

CHANGE : 


CHITTENPON  COUNTY ; 


IRONWORKERS : 

RsLTforci-Tq 


7.38 
7.38 


z 

o 


"J 


to 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  157 
[CGO  •2-28] 

Segregated  Ballast,  Dedicated  Clean 
Ballast  and  Crude  Oil  Washing  on 
Tankshlps  of  20,000  DWT  or  More  But 
Less  Than  40,000  DWT  Carrying  Oil  in 
Bulk 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
its  Rules  for  the  Protection  of  the  Marine 
Environment  Relating  to  Tank  Vessels 
Carrying  Oil  in  Bulk.  This  amendment 
implements  46  U.S.C.  3705(c)  and 
3706(d).  formerly  subsections  (7){E)  and 
(H)  of  section  5  of  the  Port  and  Tanker 
Safety  Act  of  1978  (PTSA).  The  rules  are 
applicable  to  U.S.  tankships,  and  to 
foreign  tankships  (other  than  those  on 
innocent  passage)  entering  the 
navigable  waters  of  the  United  Stales  or 
which  call  at  a  port  or  place  subject  to 
the  jurisdiction  of  the  United  States.  The 
rules  will  reduce  discharges  of  oil  from 
existing  tankships  of  20.000  to  40.000 
deadweight  tons  (DWT)  by  requiring  the 
installation  of  segregated  ballast  tanks, 
dedicated  clean  ballast  tanks,  or  crude 
oil  washing  systems. 
EFFECTIVE  DATE:  April  22. 1985. 
AOORESSES:  Copies  of  the  Final 
Environmental  Impact  Statement  and 
Regulatory  Impact  Analysis  (EIS/RIA) 
as  well  as  the  Draft  Environmental 
Impact  Statement  and  Regulatory 
Evaluation  (DEIS/RE)  may  be  obtained 
by  writing:  Commandant  (G-CMG/21) 
(CGD82-28),  U.S.  Coast  Guard. 
Washington.  DC  20593.  The  EIS/RIA.  as 
well  as  any  materials  referenced  in  this 
document,  are  available  for  examination 
and  copying  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  except 
holidays,  at  the  Marine  Safety  Council 
(G-CMC/21).  Room  2110.  Coast  Guard 
Headquarters,  2100  Second  St.  SW.. 
Washington,  DC  20593. 
FOR  FURTHER  INFORMATION  CONTACT. 
LCDR  Jeffrey  G.  Untz.  Project  Officer, 
at  (202)  426-4431. 

SUPPLEMENTARY  INFORMATION:  1.  A 

notice  of  proposed  rulemaking  (NPRM) 
was  published  in  the  Federal  Register 
(49  FR  2998)  on  January  24, 1984.  The 
closing  date  for  submitting  comments 
was  May  14, 1984.  The  Coast  Guard 
distributed  copies  of  the  NPRM  to  vessel 
operators,  classification  societies,  trade 
organizations,  Federal  Agencies,  coastal 
states,  environmental  groups,  and  to 
persons  who  had  previously  expressed 


interest  in  similar  proposals.  A  total  of 
17  letters  were  received  offering 
comment  on  the  proposed  rules.  The 
commenters  included  concerned 
individuals,  ship  operators,  trade 
organizations,  foreign  governments  and 
a  classification  society.  These  comments 
are  discussed  below, 

2.  A  DEIS/RE  was  prepared  in  support 
of  the  NPRM.  It  was  made  available  to 
the  public  on  January  13, 1984.  Over  350 
copies  or  summaries  of  the  DEIS/RE 
were  made  available  to  vessel 
operators,  trade  organizations,  federal 
agencies,  coastal  states,  environmental 
groups,  and  to  persons  who  had 
previously  expressed  interest  in  the 
proposal.  The  closing  date  for 
submitting  comments  on  DEIS/RE  was 
also  May  14.  1984.  A  total  of  14 
responses  were  received  from  ship 
owner/operators  and  state  governments; 
of  these,  only  two  provided  additional 
data  or  recommended  additional 
information  to  be  included  in  the  EIS. 
Copies  of  the  EIS/RIA  may  be  obtained 
as  indicated  in  AOORESSES. 

Drafting  Information 

The  principal  persons  involved  in  the 
drafting  of  this  rule  are  LCDR  Jeffrey  G. 
Lantz  and  LCDR  Alan  E.  Spackman, 
Project  Managers,  Office  of  Merchant 
Marine  Safety  and  Mr.  Stanley  M. 
Colby.  Project  Attorney.  Office  of  Chief 
Counsel.  1 

Discussion  of  Comments  and  Changes 
Made 

1.  Four  commenters  gave  general 
support  to  the  proposed  regulations. 

2.  One  commenter  supported  the 
proposition  that,  given  the  years  of 
preparation  and  commitment  made  by 
most  shipowners  since  the  passage  of 
the  Port  and  Tanker  Safety  Act  (PTSA) 
in  1978.  implementation  of  the  law  is  not 
only  reasonable,  but  the  only  equitable 
course  of  action.  One  commenter  also 
noted  that  the  "30  year"  alternative 
would  only  delay  the  day  of  reckoning 
for  many  vessels  and  "would  be 
contrary  to  the  goal  of  U.S.  fleet 
modernization." 

3.  One  commenter  commended  the 
Coast  Guard  for  recognizmg  the 
difficulties  associated  with  the  strict 
compliance  by  smaller  vessels  to  all  the 
design  provisions  which  had  been 
previously  promulgated  for  larger 
vessels,  and  for  proposing  a  more 
flexible  alternative. 

4.  One  commenter  made  the 
suggestion  that  "while  the  problem  of 
direct  pollution  from  tankers  is  being 
addressed,  one  should  also  ensure  that 
the  oil  washing  system  or  ballast  tanks 
will  be  safe.  This  is  equally  important 
since  these  systems  will  be  eventually 


drained  in  port."  The  safety  aspects  of 
these  systems  are  addressed  in  several 
sections  of  33  CFR  Part  157  as  well  as  46 
CFR  Parts  30  to  40.  Ultimately,  the  safety 
of  the  vessel  and  its  systems  can  only  be 
ensured  by  its  owners,  officers  and 
crew. 

5.  Seven  commenters  generally 
opposed  the  proposed  regulations  on  the 
basis  that  such  unilateral  action  is 
incompatible  with  the  spirit  of 
international  cooperation  necessary  to 
bring  about  substantive  improvements 
in  marine  safety  and  environmental 
protection.  This  included  an  "Aide- 
Memoire"  submitted  jointly  by  the 
governments  of  Belgium,  Denmark. 
Finland.  France,  Federal  Republic  of 
Germany.  Italy,  Japan,  the  Netherlands, 
Norway,  Sweden,  and  the  United 
Kingdom,  and  a  separate  "Aide- 
Memoire"  submitted  by  Spain.  The 
commenters  are  correct;  this  is 
unilateral  action  on  behalf  of  the  U.S. 
These  issues  were  throughly  considered 
when  the  PTSA  was  enacted,  and  it  was 
determined  that  these  requirements 
would  benefit  the  United  States. 

6.  Seven  commenters  stated  that  they 
believed  the  costs  of  the  standards  were 
excessively  high  considering  the 
benefits,  both  primary  and  secondary, 
which  might  accrue  and  that  the  costs 
would  ultimately  be  passed  on  to  the 
consumer.  Also  noted  was  the  lack  of 
evidence  on  which  to  draw  conclusions 
regarding  the  effects  on  the  environment 
of  operational  oil  discharges  on  the  high 
seas,  especially  considering  the  "non- 
persistent"  nature  of  many  of  the  oils 
carried  by  these  smaller  tankers.  The 
cost  of  these  standards,  and  any 
benefits  that  may  be  derived  from  them, 
are  determined  almost  exclusively  by 
the  implementing  legislation.  The  Coast 
Guard  has  attempted  to  minimize  these 
costs  by  providing  an  alternative  for 
those  vessels  which  would  incur  an 
excessive  capacity  loss  by  strict 
compliance. 

7.  One  commenter  reiterated  the 
request  (See  49  FR  2999)  for  special 
consideration  for  modem  chemical 
tankers,  which  only  carry  product  oil  as 
an  incidental  cargo,  and  again 
referenced  submissions  of  technical 
documents,  made  on  the  behalf  of  the 
chemical  tanker  owners,  to  IMO 
regarding  application  of  similar 
standards  in  MARPOL  73/78  for  larger 
vessels.  IMO  rejected  the  request,  and 
the  Coast  Guard  supports  IMO's 
position.  In  addition,  the  wording  of  the 
statute  in  defining  the  applicability  of 
the  standards,  is  clear  and  the  Coast 
Guard  must  apply  the  standards  to 
affected  chemical  tankers  if  they  also 
carry  crude  oU  or  oil  products. 
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8.  One  commenter  generally 
questioned  how  the  applicability  of  the 
standards  to  foreign  flag  vessels  would 
be  determined  and  how  the  standards 
would  be  enforced.  Commencing 
October  2, 1984  all  foreign  flag  oil 
tankers  of  150  gross  tons  or  above 
entering  the  navigable  waters  of  the  U.S. 
on  other  than  innocent  passage  must 
have  on  board  a  valid  International  Oil 
Pollution  Prevention  (lOPP)  Certificate 
or  equivalent  documentation.  From  this 
documentation.  Coast  Guard  personnel 
can  readily  determine  if  the  standards 
apply  by  noting  the  vessel's  deadweight 
and  the  date  of  delivery  (or  completion 
of  a  major  conversion).  If  a  foreign  flag 
tanker  entering  the  navigable  waters  of 
the  United  States  on  other  than  innocent 
passage  has  "oil"  as  cargo  or  cargo 
residue  on  board  the  standards  apply  if: 

(a)  It  is  an  "existing  oil  tanker". 

(b)  It  is  of  at  least  20,000  deadweight 
tons  but  less  than  40,000  deadweight 
tons;  and 

(c)  It  is  15  years  or  more  since  the  date 
of  delivery  or  date  of  completion  of  a 
major  conversion,  whichever  is  later. 
The  standards  do  not  apply,  nor  will 
they  become  applicable,  to  a  vessel 
which  is  a  "new  oil  tanker"  as  defined 

in  Regulation  1(26)  of  Annex  I  to 
MARPOL  73/78  and  is  under  33  CFR 
157.10(a). 

9.  One  commenter  made  a  general 
comment  to  the  effect  that  tankers  using 
certified  reception  facilities  in 
accordance  with  the  Coast  Guard's 
rulemaking  proposal  on  waste  reception 
facilities  (see  the  NPR.M  (CCD  78-035) 
49  FR  25196,  published  )une  19,  1984) 
should  automatically  be  exempted  under 
subpart  F  of  33  CFR  Part  157.  The  Coast 
Guard  disagrees.  Under  MARPOL  73/78, 
the  U.S.  is  obligated  to  ensure  the 
adequacy  of  reception  facilities  in  its 
ports  to  receive  the  quantity  and  kinds 
of  wastes  that  are  normally  generated 
by  seagoing  ships.  The  volume  required 
to  meet  this  requirement  and  qualify  a 
port  for  a  certificate  of  adequacy  is 
generally  relatively  small,  since  most  of 
the  wastes  received  are  expected  to  be 
machinery  space  bilge  water  and  the 
concentrated  wastes  recovered  from  oil 
residue  tanks  and  cargo  slop  tanks. 
There  is  a  significant  difference  in  this 
volume  and  the  volume  of  ballast  water 
which  can  be  routinely  expected  from 
an  exempted  vessel.  Therefore,  for 
vessels  to  be  automatically  exempted 
under  subpart  F  of  33  CFR  Part  157  as 
the  commenter  suggests,  the  Coast 
Guard  would  have  to  require  ports  to 
provide  sufficient  capacity  for  the 
receipt  of  clean  and  oily  ballast  water 
discharges  from  tankers  before  being 
given  a  certificate  of  adequacy.  The 


Coast  Guard  believes  that  this  would  be 
an  unreasonable  burden  on  ports  and 
the  current  requirement  is  the  most 
equitable  course  of  action. 

10.  Comments  received  from  the 
American  Bureau  of  Shipping  (ABS) 
indicated  concern  over  the  creation  of 
an  agency  relationship  with  "foreign" 
classification  societies  by  the  Coast 
Guard's  authorizing  them  to  perform 
certain  activities  on  its  behalf.  ABS 
pointed  out  that  since  these  foreign 
classification  societies  w-ould  not  be 
acting  as  an  "agent"  of  the  United 
States,  the  Coast  Guard  would  have  no 
method  of  holding  them  accountable. 
There  was  no  intent  to  propose  that  a 
classification  society  act  as  an  agent  of 
the  Coast  Guard;  but  to  propose  that  the 
Coast  Guard  would,  under  defined 
circumstances,  accept  the  findings  of 
classification  societies.  This  action  is 
consistent  with  MARPOL  73/78  (Article 
ll(l)(b)),  which  binds  the  Coast  Guard 
to  accept  the  findings  of  a  classification 
society  done  on  behalf  of  a  country 
party  to  the  Convention  if  the 
classification  society  is  duly  authorized 
by  that  country  and  has  been  listed  with 
IMO.  This  could  greatly  relieve  the 
burden  on  the  Coast  Guard.  To  date,  the 
Coast  Guard  has  not  received 
notification  that  any  foreign 
governments  have  authorized  any 
classification  society  to  act  in  their 
behalf. 

11.  Two  commenters  questioned 
whether  a  vessel  having  undergone  a 
major  conversion  would  be  given 
special  consideration  in  determining  the 
age  of  a  vessel.  This  was  the  intention  of 
the  proposal  but  was  inadvertently 
omitted  in  §§  157.10c,  157.24a,  157^118 
and  157.216.  These  sections  have  been 
amended  to  note  that  the  age  of  vessels 
having  undergone  a  major  conversion 
would  be  determined  from  the  date  of 
completion  of  the  major  conversion.  The 
Coast  Guard  believes  that  this  concept 
of  applicability  to  the  delivery  date  and 
conversion  date  was  implicit  throughout 
Part  157  and  there  is  no  substantive 
change  in  clarifying  these  rules. 
However,  to  be  as  fair  as  possible,  the 
Coast  Guard  will  continue  to  accept 
comments  on  this  clarification. 

12.  One  commenter  stated  that  by 
separately  addressing  loadline 
requirements  for  U.S.  vessels,  a 
paperwork  burden  was  being  placed  on 
owners  and  operators  of  U.S.  vessels 
that  is  not  being  placed  on  foreign 
vessel  operators.  The  Coast  Guard  does 
not  agree.  For  the  convenience  of  U.S. 
vessel  owners  and  operators,  the  Coast 
Guard  has  specified  the  administrative 
procedure  and  identified,  as  thoroughly 
as  possible,  a  problem  area  which  may 
be  encountered  in  bringing  a  vessel  into 


compliance  with  these  standards.  For 
foreign  vessels  the  Coast  Guard  is 
specifying  only  the  end-product  of  what 
may  or  may  not  be  a  similar 
adminstrative  process;  therefore,  the 
paperwork  burden  may  be  less  or 
greater  depending  on  the  requirements 
of  the  flag  state 

13  One  commenter,  a  tanker  owner, 
suggested  that  §  157.10c[d)  allow  all 
applicable  tankers  to  meet  the  reduced 
draft  and  trim  requirements  for  SET  and 
CBT  Another  tanker  owner  opposed 
any  reduction  from  the  values  applied  to 
larger  vessels.  The  Coast  Guard 
disagrees  with  both  of  these  comments. 
The  draft  and  trim  requirements  are  not 
specifically  mandated  The  Coast  Guard 
has  decided  that  to  meet  the  intent  of 
the  law,  the  draft  and  trim  standards 
applied  to  the  larger  vessels  should  also 
be  applied  to  the  vessels  under 
§  157.10c(d);  however  relief  should  be 
available  for  those  vessels  that  would 
incur  an  excessive  capacity  loss  in 
meeting  the  draft  and  trim  requirements. 
Among  other  things,  the  Coast  Guard 
wishes  to  avoid  the  recurrence  of 
situations  which  occurred  with  the 
application  of  the  standards  to  larger 
vessels,  where  a  vessel  owner  would 
remove  the  tips  of  a  vessel's  propeller 
blades  to  meet  the  propeller  immersion 
standard.  This  action  brought  the  vessel 
into  compliance,  but  did  not  improve  its 
seakeeping  or  non-pollution 
performance. 

14.  One  commienter  stated  that  the 
proposed  alternative  ballast  draft 
standards  in  proposed  $  157.10c[d)  were 
at  variance  with  the  law  and  suggested 
that  they  be  eliminated.  The  Coast 
Guard  disagrees.  The  statute  does  not 
define  either  "segregated  ballast  tanks" 
or  "dedicated  clean  ballast  tanks,"  nor 
does  it  prescribe  draft  and  trim 
standards.  Therefore,  the  alternative 
standards  are  not  at  variance  with  the 
law.  The  Coast  Guard  feels  that  the 
alternative  standards  help  reduce  the 
cost  without  significantly  altering  the 
degree  of  effectiveness  of  the  standards 
and  has  chosen  to  retain  them. 

15.  Tw'O  commenters  suggested 
changes  to  sections  of  Subpart  F. 
covering  exemption  for  \'essels  where 
shore-based  reception  facilities  are  used 
in  lieu  of  fitting  SBT,  CBT  or  COW.  Both 
of  these  commenters  suggested  changes 
which  would  remove  the  requirement 
that  each  loading  port  where  the  vessels 
enter  partly-loaded  have  waste  storage 
capacity  equal  to  30  percent  of  the 
vessel's  deadweight.  One  commenter 
suggested  that  only  the  first  loading  port 
should  be  required  to  have  such  storage 
capacity.  While  there  is  some  merit  in 
this  suggestion,  trading  patterns  and 
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requirements  generally  vary  over  a 
length  of  time.  The  Coast  Guard  will 
consider  equivalents,  under  §  157.07.  to 
the  reception  facility  standards  of 
§  157.304  on  a  case  by  case  basis. 
Normal  part-cargo  operations  will  be 
considered  in  evaluating  the  reception 
facility  capacity  requirements  in  these 
cases. 

16.  One  commenter  questioned 
whether  the  word  "terminal"  should  be 
used  in  Subpart  F  (Exemptions  from 

§  157.10a)  rather  than  the  word  "port." 
The  Coast  Guard  believes  that  the  more 
inclusive  term  "port"  is  appropriate.  For 
the  purposes  of  these  exemptions,  the 
Coast  Guard  does  not  believe  that  the 
reception  facility  necessarily  needs  to 
be  located  at  the  particular  loading 
terminal  as  long  as  it  is  within  the 
general  area  of  the  "port". 

17.  One  commenter  suggested  that  the 
phrase  "crude  oil  tankers"  be  used 
instead  of  "tank  vessel"  and  "tankship" 
to  be  consistent  with  "the  ambiguity 
created  in  the  revisions  to  Title  46 
U.S.C. "  This  suggestion  has  not  been 
adopted.  Such  action  would  serve  no 
useful  purpose  at  this  time  and  may 
cause  confusion.  The  suggestion  will  be 
considered  during  the  planned  complete 
revision  of  33  CFR  Part  157. 

18.  The  definition  of  tank  vessel  in 

§  157.03{v)  is  being  changed  to  comply 
with  the  law  under  46  U.S.C.  2101(39). 
In  addition  to  the  changes  discussed 
above,  minor  editorial  corrections  have 
been  made  for  clarification. 

Enviroomental  Impact  Statement  and 
Regulatory  Impact  Analysis 

These  regulations  have  been 
evaluated  under  Executive  Order  12291. 
"Federal  Regulation."  dated  February 
17, 1981,  and  Department  of 
Transportation  Order  2100.5,  "Policies 
and  Procedures  for  Simplification. 
Analysis  and  Review  of  Regulations," 
dated  May  22. 1980.  They  are  considered 
to  be  a  "major  rule"  under  E.0. 12291 
because  of  the  economic  impact  the 
statutory  standards  impose  upon  the 
tanker  industry.  In  preparing  the  NPRM, 
the  rule  had  only  been  considered  a 
"significant"  rule  under  DOT  Order 
2100.5  and.  pursuant  to  that  order,  a 
Regulatory  Evaluation  (RE)  had  been 
prepared.  The  Office  of  Management 
and  Budget  cleared  the  NPRM  for 
publication  without  a  Regulatory  Impact 
Analysis  (RIA)  in  light  of  the  mandated 
compliance  date  of  January  2, 1986  and 
in  consideration  of  the  fact  that  the  RE 
had  been  prepared  but  asked  that  an 
RIA  be  prepared  in  the  final  rule 
because  of  the  high  costs  imposed  by 
the  statutory  requirements.  An  RIA  has 
been  prepared  for  this  final  rule. 
Additionally,  since  implementation  of 


the  mandated  standards  would  have  an 
effect  on  the  environment,  the  Coast 
Guard  prepared  a  Draft  Environmental 
Impact  Statement  (DEIS)  to  accompany 
the  NPRM.  To  reduce  duplication  and 
paperwork,  these  documents  were 
combined  into  a  single  document. 

The  bulk  of  the  DEIS/RE  was 
prepared  in  1981.  and  included  an 
estimate  of  the  cost  of  the  mandated 
standards  based  on  market  conditions 
that  existed  during  the  period  from  1978 
to  1980. 

In  the  fall  of  1983.  a  supplemental 
analysis  was  prepared  to  take  into 
consideration  the  latest  tanker  market 
conditions.  This  analysis  was  appended 
to  the  DEIS/RE  and  represented  an 
update  of  the  cost  estimates.  It  used  a 
methodology  consistent  with  the  earlier 
cost  estimate,  but  revised  the  total 
tanker  capacity  requirements  to  reflect 
our  estimate  that  the  number  of  U.S. 
tankers  of  20.000  to  40.000  DWT  in 
active  service  in  the  fall  of  1983  was 
about  half  the  number  on  which  the 
earlier  estimate  was  based.  It  also 
concluded  that  the  probable  use  of  a 
number  of  currently  idle  tankers  would 
be  to  provide  the  additional  capacity 
necessitated  by  the  fitting  of  SBT  or 
GET.  The  supplemental  analysis 
concluded  that  it  is  possible  that  no 
additional  tanker  construction  will  be 
necessitated  by  implementation  of  the 
mandated  standards.  It  was  estimated 
that  the  total  present  value  cost  of  the 
statutory  standards  would  be  about  $525 
million  (in  1983  dollars).  However,  it 
was  noted  that  if  capacity  requirements 
were  to  increase,  or  if  a  substantial 
proportion  of  the  idle  tankers  proved 
unsuitable  for  service,  some  additional 
new  tanker  construction  might  be 
required,  and  the  total  cost  of  the 
standards  would  rise  accordingly. 

After  publication  of  the  EIS/RE.  the 
Coast  Guard  continued  to  refine  the 
data  used  to  estimate  the  cost  of  the 
standards.  Using  this  updated 
information  in  the  DEIS/RIA.  the  total 
cost  of  the  implementation  of  these 
standards  is  estimated  to  have  a  present 
value  in  1984  of  $663  million.  The 
difference  between  this  cost  and  the 
$525  million  from  the  DEIS/RE  is  largely 
explained  by  an  increase  in  the 
estimated  number  of  vessels  affected, 
attributable  to  greater  accuracy  in  the 
estimates  of  the  size  of  the  active  vessel 
fleet,  and  by  adjustments  in  the 
calculations  to  reflect  1984  as  a  base 
year.  In  the  DEIS/RE  it  was  estimated 
there  were  85  vessels  affected.  Because 
they  were  not  individually  identified,  a 
deadweight  of  30.000  tons  each  was 
assumed,  for  a  total  of  2.55  million 
deadweight  tons.  Through  consultations 
with  the  industry  and  by  using  Coast 


Guard  certification  records  as  well  as 
classification  societies'  records,  the 
Coast  Guard  estimates  that,  as  of  July 
1984,  the  number  of  vessels  affected  is 
100,  having  a  total  deadweight  of  3.25 
million  tons. 

This  cost  is  considered  to  be  the  best 
realistic  estimate  of  a  maximum  impact, 
and  it  is  likely  that  it  will  be  less.  The 
assumptions  used  tended  to  be 
conservative;  for  example,  ail  scrappage 
was  attributed  to  the  rule,  even  though  a 
number  of  older  vessels  could  very  well 
be  scrapped  soon  through  natural 
attrition.  Further,  some  of  the  vessels  in 
the  updated  fleet  estimate,  though  not 
technically  in  lay-up.  may  not  be 
actually  carrying  cargo,  therefore  the 
tonnage  estimate  may  be  high.  The 
impact  of  the  rule  could  be  su'bstantially 
less  if  different  owners'  actions  take 
place  than  those  assumed. 

It  is  assumed  that  the  cost  will  be 
borne  directly  by  the  owners  and 
operators  of  U.S.  ships.  All  the  costs  of 
implementing  the  standards  will 
eventually  be  reflected  in  increased 
transportation  costs  for  oil.  The  Coast 
Guard  is  of  the  opinion  that  these 
increased  transportation  costs  will  be 
fully  passed-on  to  U.S.  consumers  in  the 
form  of  increased  costs  for  oil  and  oil- 
based  products. 

The  direct  benefits,  as  derived  in  the 
EIS/RIA,  are  presented  in  terms  of 
reduced  operational  oil  pollution  from 
tank  vessels  of  20,000  to  40.000  DWT. 
The  total  reductions  are  estimated  at 
about  70.000  metric  tons  from  U.S. 
vessels.  These  reductions  stem  primarily 
from  reducing  oil  discharges  during 
deballasting  of  cargo  tanks  and  tank 
cleaning.  The  areas  where  the 
discharges  occur  are  generally  areas  of 
open  ocean,  although  some  areas  of 
coastal  ocean  may  be  affected.  The 
effect  of  these  standards  on  reducing  oil 
pollution  will  be  greatest  during  the 
decade  from  1990  to  2000 -end  will 
gradually  be  reduced  thereafter  as  the 
existing  vessels  affected  by  these 
regulations  are  retired  from  service. 
There  are  no  dollar  values  placed  on  the 
benefits  because  of  the  complexity  and 
subjective  nature  of  such  an  assessment. 
As  a  result,  no  "net"  cost/benefit  figure 
is  available. 

A  complete  discussion  of  the  costs 
and  benefits  of  implementing  the 
standards  is  contained  in  the  EIS/RIA. 
which  can  be  obtained  as  indicated  in 
ADDRESSES. 

Regulatory  Flexibility  Act  Certification 

These  regulations  have  been 
evaluated  under  Pub.  L  96-354  (94  Stat. 
1165,  5  U.S.C.  601)  to  determine  if  they 
would  have  a  significant  economic 
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impact  on  a  substantial  number  of  small 
entities.  An  initial  regulatory  flexibility 
analysis  was  included  in  the  DEIS/RE. 
The  Coast  Guard  believes  it  is  possible 
that  implementation  of  the  standards 
could  cause  small  firms  having  a 
substantial  portion  of  their  operating 
equipment  consisting  of  older  vessels  of 
20,000  to  40,000  DWT  to  go  out  of 
business,  if  they  are  unable  to  finance 
required  vessel  modifications  or  are 
unwrilling  to  assume  the  financial  risks 
of  such  modifications.  However, 
implementing  the  standards  could  also 
stimulate  competition  by  creating 
market  conditions  which  would  permit 
new  companies  with  new  vessels,  which 
can  be  operated  more  efficiently  but  are 
burdened  with  high  capital  costs,  to 
compete  effectively  with  those 
established  companies  that  have  low 
capital  costs  but  operate  older,  less 
efficient,  existing  vessels.  Either  of  these 
effects  could  have  a  significant 
economic  impact  on  a  small  entity. 

Neither  section  3705(c)  nor  section 
3706(d)  of  Title  46  U.S.  Code  grants  the 
Coast  Guard  discretionary  authority  to 
alter  these  effects  through  the 
establishment  of  differing  compliance 
requirements  or  time  tables  for  small 
entities  or  the  exemption  of  small 
entities  from  this  rule.  The  rule  does  not 
mandate  ngid  design  features,  but 
allows  flexibility  in  retrofitting  to  meet 
the  SBT,  CBT  and  COW  standards. 
Based  on  safety  considerations,  the 
Coast  Guard  does  not  believe  that 
establishing  alternative  reporting  or 
recordkeeping  requirements  is  justified, 
nor  would  such  action  substantially 
alter  the  burden  placed  on  the  affected 
businesses. 

There  are  approximately  25  U.S. 
companies  that  operate  U.S.  flag 
tankships  of  20,000  to  40,000  DWT.  The 
Coast  Guard  determined  that  20  of  these 
companies,  operating  the  vast  majority 
of  the  U.S.  vessels  that  would  be 
directly  affected  by  the  implementation 
of  the  standards,  are  not  small 
businesses  since  they  are  subsidiaries  of 
major  oil  companies  or  diversified 
corporations. 

Lacking  sufficient  data  to  determine 
whether  any  of  the  remaining  companies 
which  operate  between  4  and  23  vessels 
(both  tank  vessels  and  cargo  vessels), 
should  be  considered  small  entities, 
comments  were  solicited  in  the  NPRM 
and  by  direct  mailing  of  the  NPRM  and 
the  DEIS/RE  to  all  companies  that  could 
be  identified  as  owning  or  operating  U.S. 
vessels.  The  NPRM  specifically  asked 
companies  to  provide  quantifying  data 
on  whether  they  should  be  considered 
small  entities.  No  responses  were 
received  to  this  effect.  Therefore,  the 


Coast  Guard  concludes  that  the 
implementing  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Accordingly,  it  is  certified  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entihes  as  defined  in 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-354:  5  U.S.C.  801). 

Paperwork  Reduction  Act 

Sections  157.04, 157.24a,  157.100, 
157.10Z  157.108,  157.110.  157.116.  157.118, 
157,200.  157.202. 157.206.  157.208,  157.214 
and  157.216  of  the  rules  contain 
information  collection  requirements. 
These  sections  require  the  submission  of 
apphcations.  plans  for  modifications  to 
vessels,  documentation  of  compliance, 
and  retention  of  various  operating 
manuals  on  board  vessels.  TTiese  new 
reporting  and  recordkeeping 
requirements  viere  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  They  have  been 
approved  through  April  30, 1986  and  are 
assigned  OMB  control  number  2115- 
0520. 

List  of  Subjects  in  33  CFR  Part  157 

Cargo  vessels.  Oil  poUutioa  Reporting 
and  recordkeeping  requirements. 

PART  157— (AMENDED] 

In  accordance  with  the  foregoing,  Part 
157  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  By  removing  the  authority  citation 
to  Subparts  D,  E,  and  F  and  revising  the 
authority  citation  for  Part  157  to  read  as 
follows: 

Authority:  Sec.  4.  84  Stat.  2296  (33  U.S.C. 
1903):  48  U.S.C.  3703:  40  CFR  1.4«(n)  and  (hh). 

2.  By  revising  §  157.03(v)  to  read  as 
follows: 

!  157.03     Dvflntttons. 


(v)  "Tank  vessel"  means  a  vessel  that 
is  constructed  or  adapted  to  carry,  or 
that  carries,  oil  or  hazardous  material  in 
bulk  as  cargo  or  cargo  residue,  and 
that— 

(1)  Is  a  vessel  of  the  United  States: 

(2)  Operates  on  the  navigable  waters 
of  the  United  States:  or 

(3)  Transfers  oil  or  hazardous  material 
in  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States. 

*  •  •  «  • 

3.  By  adding  a  new  {  157.04  to  read  as 
follows: 


§  157.04    Authorization  of  ciaMiflcation 
societies. 

(a)  The  Coast  Guard  may  authorize 
any  classification  society  (CS)  to 
perform  certain  plan  reviews, 
certifications,  and  inspections  required 
by  this  Part  on  vessels  classed  by  that 
CS.  except  that  only  U.S.  classification 
societies  may  be  authorized  to  perform 
those  plan  reviews,  inspections,  and 
certifications  for  U.S.  vessels. 

(b)  If  a  CS  desires  authorization  to 
perform  the  plan  reviews,  certifications, 
and  inspections  required  under  this  Part. 
It  must  submit  to  the  Commandant  (G- 
MVI),  U.S.  Coast  Guard,  Washington, 
DC  20593,  evidence  from  the 
governments  concerned  showing  that 
they  have  authorized  the  CS  to  inspect 
and  certify  vessels  on  their  behalf  under 
the  MARPOL  Protocol. 

(c)  The  Coast  Guard  notifies  the  CS  in 
vmting  whether  or  not  it  is  accepted  as 
an  authorized  CS.  If  authorization  is 
refused,  reasons  for  the  refusal  are 
included. 

(d)  Acceptance  as  an  authorized  CS 
terminates  unless  the  following  are  met: 

(1)  The  authorized  CS  must  have  each 
Coast  Guard  regulation  that  is 
applicable  to  foreign  vessels  on  the 
navigable  waters  of  the  United  States. 

(2)  Each  issue  concerning  equivalents 
to  the  regulations  in  this  Part  must  be 
referred  to  the  Coast  Guard  for 
determination. 

(3)  Copies  of  any  plans,  calculations, 
records  of  inspections,  or  other 
documents  relating  to  any  plan  review, 
inspection,  or  certification  performed  to 
meet  this  Part  must  be  made  available  to 
the  Coast  Guard. 

(4)  Each  document  certified  under 
SS  157.116(a)(2),  157.118(b)(l)(ii).  and 
157.218(b)(l)(ii)  must  be  marked  with  the 
name  or  seal  of  the  authorized  CS. 

(5)  A  copy  of  the  final  documentation 
that  is  issued  to  each  vessel  that  is 
certified  under  this  Part  must  be  referred 
to  the  Commandant  (G-MVI).  U.S.  Coast 
Guard,  Washington.  D.C.  20593. 

4.  By  revising  S  157.07  to  read  as 
follows: 

S  157.07    Equlval«nta. 

The  Coast  Guard  may  accept  an 
equivalent  in  accordance  with  the 
procedure  in  46  CFR  30.15-1,  of  a  design 
or  an  equipment  to  fullfiU  a  requirement 
in  this  Part,  except  an  operational 
method  may  not  be  substituted  for  a 
design  or  equipment  requirement  that  is 
also  required  under  the  MARPOL 
Protocol. 

5.  By  revising  the  heading  of  §  157.10a 
to  read  as  follows: 
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§157.101    S«sr*gat«d  ballast  tanks,  crud* 
oN  washing  systams,  and  dacHcatad  claan 
ballast  tanks  for  cartain  naw  and  axisting 
vassals  of  40,000  DWT  or  more. 
•        •         •         •         * 

6.  By  adding  a  new  §  157c  to  re  id  as 
follows: 

§  157.10c    Sagregatad  ballast  tanks,  crude 
oil  washing  systams,  and  dadk^tad  clean 
ballast  tanks  for  cartain  naw  and  existing 
tanksNps  of  20,000  to  40,000  DWT. 

(a)  This  section  applies  to  each 
tankship  of  20,000  DWT  or  more,  but 
less  then  40,000  DWT,  except  each  one 
that— 

(1)  Is  constructed  under  a  building 
contract  awarded  after  June  1. 1979; 

(2)  In  the  absence  of  a  building 
contract,  has  the  keel  laid  or  is  at  a 
similar  state  of  construction  after 
January  1,  1980; 

(3)  Is  delivered  after  June  1. 1982;  or 

(4)  Has  undergone  a  major  conversion, 
for  which — 

(i)  The  contract  is  awarded  after  June 
1,  1979;  or 

(ii)  Conversion  is  completed  after  June 
1. 1982. 

(b)  On  January  1, 1988.  or  15  years 
after  the  date  it  was  delivered  to  the 
original  owner  or  15  years  after  the 
completion  of  a  major  conversion, 
whichever  is  later,  a  vessel  under  this 
section  that  carries  crude  oil  must 
have — 

(1)  Segregated  ballast  tanks  that  have 
a  total  capacity  to  allow  the  vessel  to 
meet  the  draft  and  trim  requirements  in 
§  157.09(b);  or 

(2)  A  crude  oil  washing  system  that 
meets  the  design,  equipment,  and 
installation  requirements  of  §§157.122 
through  157.138. 

(c)  On  January  1.  1986,  or  15  years 
after  the  date  it  was  delivered  to  the 
original  owner  or  15  years  after  the 
completion  of  a  major  conversion, 
whichever  is  later,  a  vessel  under  this 
section  that  carriers  product  must 
have — 

(1)  Segregated  ballast  tanks  that  have 
total  capacity  to  allow  the  vessel  to 
meet  the  draft  and  trim  requirements  in 
S  157.09(b):  or 

(2)  Dedicated  clean  ballast  tanks  that 
meet  the  design  and  equipment 
requirements  under  §§  157.220. 157.222, 
and  157.224  and  have  total  capacity  to 
allow  the  vessel  to  meet  the  draft  and 
trim  requirements  in  §  157.09(b). 

(d)  If  the  arrangement  of  tanks  on  a 
vessel  under  this  section  is  such  that, 
when  using  the  tankage  necessary  to 
comply  with  the  draft  and  trim 
requirements  in  5157.09(b),  the  draft 
amidships  exceeds  the  minimum 
required  draft  by  more  the  10  percent,  or 
the  arrangement  results  in  the  propeller 


being  fully  immersed  by  more  than  10 
percent  of  its  diameter,  alternative 
arrangements  may  be  accepted 
provided — 

(1)  At  least  80  percent  of  the  propeller 
diameter  is  immersed;  and 

(2)  The  moulded  draft  amidships  is  at 
least  80  percent  of  that  required  under 

§  157.09(b)(1). 

7.  By  adding  a  new  §  157.24a  to  read 
as  follows: 

§  157.24a    Submission  of  calculations, 
plans,  and  specifications  for  existing 
vessels  Installing  segregated  ballast  tanks. 

(a)  Before  modifications  are  made  to  a 
U.S.  tank  vessel  to  meet  §  157.10a(a)(l), 
§  157.10a(c)(l),  §  157.10c(b)(l),  or 

§  157.10c(c)(l).  the  vessel's  owner  or 
operator  must  submit  the  following  to 
the  Officer  in  Charge,  Marine 
Inspection,  of  the  zone  where  the 
modification  will  be  made  or  to  the 
appropriate  Coast  Guard  technical 
office  listed  in  157.100(b):  • 

(1)  A  drawing  or  diagram  of  the 
pumping  and  piping  system  for  the 
segregated  ballast  tanks. 

(2)  A  drawing  of  the  segregated 
ballast  tank  arrangement. 

(3)  Documentation,  calculations,  or 
revised  stability  information  to  show 
that  the  vessel,  with  the  addition  of  the 
segregated  ballast  tanks,  meets  the 
stability  standards  for  load  line 
assignment  in  46  CFR  Part  42. 

(4)  Documentation,  calculations,  or  a 
revised  loading  manual  to  show  that  the 
vessel,  with  the  addition  of  the 
segregated  ballast  tanks,  meets  the 
structural  standards  in  46  CFR  Part  32. 

(5)  Plans  and  calculations  to  show 
that  the  vessel,  as  modified,  complies 
with  the  segregated  ballast  capacity  and 
distribution  requirements  in  §  157.10a. 

(b)  Before  each  foreign  vessel  under 
§  157.10a(a)(l)  or  §  157.10a(c)(l)  enters 
the  navigable  waters  of  the  United 
States,  the  owner  or  operator  of  that 
vessel  must — 

(1)  Submit  to  the  Commandant  (G- 
MVI),  U.S.  Coast  Guard,  Washington. 
D.C.  20593— 

(i)  A  letter  from  the  authority  that 
assigns  the  load  line  to  the  vessel 
finding  that  the  location  of  the 
segregated  ballast  tanks  is  acceptable: 
and 

(ii)  Plans  and  calculations  to 
substantiate  compliance  with  the 
segregated  ballast  capacity 
requirements  in  §  157.09(b):  or 

(2)  Submit  to  the  Officer  in  Charge. 
Marine  Inspection,  of  the  zone  in  which 
the  first  U.S.  port  call  is  made,  a  letter  or 
document  from  the  government  of 
vessel's  flag  state  certifying  that  the 
vessel  complies  with  the  segregated 
ballast  capacity  requirements  in 


§  157.09(b)  or  Regulation  13  of  the 
MARPOL  Protocol. 

(c)  On  January  1, 1986,  or  15  years 
after  the  date  it  was  delivered  to  the 
original  owner,  or  15  years  after  the 
compl'jtion  of  a  major  conversion, 
whichever  is  later,  before  that  vessel 
enters  the  navigable  waters  of  the 
United  States,  the  owner  or  operator  of 
an  existing  foreign  vessel  under 
§  157.10c(b)(l)  or  §  157.10c(c)(l)  must— 

(1)  Submit  to  the  Commandant  (G- 
MVI),  U.S.  Coast  Guard.  Washington, 
DC.  20593— 

(i)  A  letter  from  the  authority  that 
assigns  the  load  line  to  the  vessel 
finding  that  the  location  of  the 
segregated  ballast  tanks  is  acceptable; 
and 

(ii)  Plans  and  calculations  to 
substantiate  compliance  with  the 
applicable  segregated  ballast  capacity 
requirements  in  §  157.09(b)  or 
§  157.l0c(d);  or 

(2)  Submit  to  the  Officer  in  Charge, 
Marine  Inspection,  of  the  zone  in  which 
the  first  U.S.  port  call  is  made  a  letter 
from  an  authorized  CS  or  the 
government  of  the  vessel's  flag  state 
certifying  that  the  vessel  complies  with 
the  segregated  ballast  capacity 
requirements  in  §  157.09(b)  or 

§  157.10c(d). 

8.  By  revising  the  introductory  text  in 
§  157,35  to  read  as  follows: 

§  157.35    Ballast  added  to  cargo  tanks. 

The  master  of  a  tank  vessel  with 
segregated  ballast  tanks  or  dedicated 
clean  ballast  tanks  under  §  157.09, 
§  157.10,  §  157.10a(a)(l),  §  157,10a(b), 
§  157.10a(c),  §  157.10b(a),  §  157.10c(b)(l). 
or  §  157.10c(c)  shall  ensure  that  ballast 
water  is  carried  in  a  cargo  tank  only  if — 
•         *.••• 

9.  By  amending  §  157.100  by  removing 
and  reserving  (b)(4)  and  revising 
paragraphs  (b)(3),  (b)(5),  and  the 
introductory  text  in  paragraph  (a)  to 
read  as  follows: 

§  1 57. 1 00    Plans  for  U.S.  tank  vessels: 
Submission. 

(a)  Before  each  U.S.  tank  vessel 
having  a  COW  system  under  §  157.10(e), 
§  157.10a(a)(2),  or  §  157.10c(b)(2)  is 
inspected  under  §  157.140,  the  owner  or 
operator  of  that  vessel  must  submit  to 
the  Coast  Guard  plans  that  include — 

***** 

(b)  •  *  ♦ 

(3)  Commander,  8th  Coast  Guard 
District  (mmt),  Room  845,  F.  Edward 
Hebert  Federal  Building,  600  South 
Street,  New  Orleans,  LA  70130,  for  the 
2nd,  7th  and  8th  Coast  Guard  Districts. 

(4)  [Reserved] 
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(5)  Commander.  12th  Coast  Guard 
District  (mmt).  Government  Island. 
Alameda,  CA  94501,  for  the  lllh,  12th. 
13th.  14th,  and  17th  Coast  Guard 
Districts. 

10.  By  revising  the  introductory  text  in 
§  157.102  to  read  as  follows: 


§  1 57. 1 02    Plans  for  f crelgn  tanh  ' 
Submission. 

If  the  owner  or  operator  of  a  foreign 
tank  vessel  having  a  COW  system  under 
§  157.10[e).  5  157.10a(a)(2).  or 
§  157.10c(b)(2),  desires  the  letter  from 
the  Coast  Guard  under  $  157.106 
accepting  the  plans  submitted  uxKier  this 
paragraph,  the  owner  or  operator  must 
submit  to  the  Commandant  (G-MVI). 
U.S.  Coast  Guard,  Washington.  DC 
20593,  plans  that  include— 
•        •        •        •        • 

11.  By  revising  S  157.108  to  read  as 
follows; 

§  1 57. 1 08    Crude  oil  washing  operations 
and  equipment  manual  for  U.S.  tank 
vessels:  Submission. 

Before  each  U.S.  tank  vessel  having  a 
COW  system  under  5  157.10(e). 
1 157.10a(a)(2),  or  §  157.10c(b)(2)  is 
inspected  under  §  157.140.  the  owner  or 
operator  of  that  vessel  must  submit  two 
copies  of  a  manual  that  meets  5  157.138, 
to  the  Officer  in  Charge,  Marine 
Inspection,  of  the  zone  in  which  the 
COW  system  is  installed  or  to  the 
appropriate  Coast  Guard  field  technical 
office  listed  in  §  157.100(b). 

12.  By  revising  S  157.110  to  read  as 
follows: 

§157.110    Crude  oil  washing  operations 
and  equipment  manual  for  foreign  Unk 
vessels:  Submission. 

If  the  owner  or  operator  of  a  foreign 
tank  vessel  having  a  COW  system  under 
§  157.10(e),  §  157.10a(a)(2),  or 
§  157.10c(b)(2)  desires  a  Coast  Guard 
approved  Crude  Oil  Washing 
Operations  and  Equipment  Manual 
under  §  157.112,  the  owner  or  operator 
must  submit  two  copies  of  a  manual  that 
meets  §  157.138  to  the  Commandant  (G- 
MVI),  U.S.  Coast  Guard,  Washington. 
DC  20593. 

13.  By  revising  {  157.116  to  read  as 
follows: 

§  1 57.1 16    Required  documents:  U.S.  tanic 
vessels. 

The  owner,  operator,  and  master  of  a 
U.S.  tank  vessel  having  a  COW  system 
under  §157.10{e),  §  157.10a(a){2).  or 
§  157.10c(b)(2)  shall  ensure  that  the 
vessel  does  not  engage  in  a  voyage 
unless  the  vessel  has  on  board  the 
following: 

(a)  The  Crude  Oil  Washing 
Operations  and  Equipment  Manual 
that— 


(1)  Is  approved  under  {  157.112;  or 

(2)  Bears  a  certification  by  an 
authorized  CS  that  the  manual  contains 
the  information  required  under 

S  157.138. 

(b)  Evidence.of  acceptance  of  the  tank 
vessel's  COW  system  consisting  of — 

(1)  A  document  from  an  authorized  CS 
that  certifies  the  vessel  meets 

§  157.10c(b)(2)  and  each  amending  letter 
by  the  authorized  CS  approving  changes 
in  the  design,  equipment,  or  installation; 
or 

(2)  The  letter  of  acceptance  under 
§  157.106  and  each  amending  letter 
issued  under  §  157.158(c). 

(c)  Evidence  that  the  COW  system 
passed  the  required  inspections  by — 

(1)  A  document  from  an  authorized  CS 
that  the  vessel  has  passed  the 
inspections  under  §  157.140;  or 

(2)  The  letter  of  acceptance  under 
§  157.142  after  passing  the  inspection 
under  {  157.140. 

14.  By  revising  \  157.118  to  read  as 
follows: 

§  157.1 18    Required  documents:  Foreign 
tanic  vessels. 

(a)  The  owrner,  operator,  and  master  of 
a  foreign  tank  vessel  under  {  157.10(e)  or 
§  157.10a(8)(2)  shall  ensure  that  the 
vessel  does  not  enter  the  navigable 
waters  of  the  United  States  or  transfer 
cargo  at  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States  unless 
the  vessel  has  on  board — 

(1)  The  Crude  Oil  Washing 
Operations  and  Equipment  Manual 
that— 

(i)  Is  approved  under  }  157.112;  or 
(ii)  Meets  the  manual  standards  in 

Resolution  15  of  the  MARPOL  Protocol 

and  bears  the  approval  of  the 

government  of  the  vessel's  flag  state: 

and 

(2)  Either— 

(i)  A  document  from  the  government 
of  the  vessel's  flag  state  that  certifies 
that  the  vessel  complies  with  Resolution 
15  of  the  MARPOL  Protocol;  or 

(ii)  The  following  letters  issued  by  the 
Coast  Guard: 

(A)  The  letter  of  acceptance  issued 
under  §  157.106. 

(B)  The  letter  of  acceptance  issued 
under  §  157.142. 

(C)  Each  amending  letter  issued  under 
§  157.158(c). 

(b)  On  January  1,  1986,  or  15  years 
after  the  date  it  was  delivered  to  the 
original  owner  or  15  years  after  the 
completion  of  a  major  conversion, 
whichever  is  later,  the  owner,  operator, 
and  master  of  a  foreign  vessel  having  a 
COW  system  under  §  157.10c(b)(2)  shall 
ensure  that  the  vessel  does  not  enter  the 
navigable  waters  of  the  United  States  or 
transfer  cargo  at  a  port  or  place  subject 


to  the  jurisdiction  of  the  United  States 
unless  the  vessel  has  on  board — 

(1)  The  Crude  Oil  Washing 
Operations  and  Equipment  Manual 
that— 

(i)  Is  approved  under  §  157.112:  or 
(ii)  Bears  a  certification  by  an 
authorized  CS  or  the  government  of  the 
vessel's  flag  state  that  the  manual 
contains  the  information  required  under 
S  157.138; 

(2)  Evidence  that  the  COW  system 
passed  the  required  inspections  by — 

(!)  A  document  from  an  authorized  CS 
or  the  government  of  the  vessel's  flag 
state  certifying  that  the  vessel  passed 
the  inspections  under  J  157.140;  or 

(ii)  The  letter  of  acceptance  under 
S  157.142  after  passing  the  inspection 
under  S  157.140;  and 

(3)  Either— 

(i)  A  document  from  an  authorized  CS 
or  the  government  of  the  vessel's  flag 
state  certifying  that  the  vessel  complies 
with  the  design,  equipment  and 
installation  standardi  in  55  157.122 
through  157.136  and  any  amending 
letters  approving  changed  COW  system 
characteristics;  or 

(ii)  The  letter  of  acceptance  under 
5  157.106  and  any  amending  letters 
issued  under  §  157.158(c). 

15.  in  5  157.124  by  revising  the 
introductory  text  of  paragraph  (f)  to  read 
as  follows: 

§  1 57. 1 24    COW  tanic  washing  machines. 

«  «  •  •  • 

(f)  Each  cargo  taiik  on  a  vessel  having 
a  COW  system  under  §  157.10a(a)(2)  or 
5  157.10c(b){2)  with  complicated  mtemal 
structural  members  does  not  have  to 
meet  paragraph  (e)  of  this  section  if  the 
following  areas  of  each  cargo  tank  are 
washed  by  direct  impingement  and  the 
tank  vessel  can  pass  the  inspections 
under  §  157.140: 

*  «         «         •         • 

16.  By  revising  the  introductory  text  of 
paragraph  (a)  of  (  157.128  to  read  as 

follows: 

§  157.128    Stripping  system. 

(a)  Each  tank  vessel  having  a  COW 
system  under  {  157.10(e),  }  157.10a(a)(2), 
or  §  157.10c{b)(2)  must  have  a  stripping 
system  that  is  designed  to  remove  crude 
oil  from — 

*  •         •         •         • 

17.  By  revising  5  157.130  to  read  as 
follows: 

§157.130    Crude  oil  washing  with  more 
than  one  grade  of  crude  oIL 

If  a  tank  vessel  having  a  COW  system 
under  iS  157.10(e),  157.10a(a)(2).  or 
157.10c(b)(2)  carries  more  than  one 
grade  of  crude  oil.  the  COW  system 
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must  be  capable  of  washing  the  cargo 
tanks  with  the  grades  of  crude  oil  that 
the  vessel  carries. 

18.  By  revising  the  introductory  text  of 
§  157.132  to  read  as  follows: 

§  1 57. 1 32    Cargo  tanks:  Hydrocarbon 
vapor  amisaions. 

Each  tank  vessel  having  a  COW 
system  under  §  157.10a(a)(2)  or 
§  157.10c(b)(2)  without  sufficient 
segregated  ballast  tanks  or  dedicated 
•  clean  ballast  tanks  to  allow  the  vessel  to 
depart  from  any  port  in  the  United 
States  without  ballasting  cargo  tanks 
must  have — 

•  •        •        •        ♦ 

19.  By  revising  §  157.136  to  read  as 
follows: 

§  1 57. 1 36    Two-way  voica 
communications. 

Each  tank  vessel  having  a  COW 
system  under  §  157.10(e).  §  157.10a(a)(2), 
or  §  157.10c{b)(2)  must  have  a  means 
that  enables  two-way  voice 
communications  between  the  main  deck 
watch  required  under  §  157.168  and  each 
cargo  discharge  control  station. 

20.  By  revising  the  introductory  text  of 
paragraph  (b)  of  §  157.138  to  read  as 
follows: 

§  157.139  Crude  Oil  Washing  Operations 
and  Equipment  Manual 

•  •         *         •         • 

(b)  In  addition  to  meeting  paragraph 
(a)  of  this  section,  each  Crude  Oil 
Washing  Operations  and  Equipment 
Manual  on  a  tank  vessel  having  a  COW 
system  under  §  157.10a(a)(2)  or 
§  157.10c(b)(2)  must  include  the 
following: 

•  •         •         •         • 

21.  By  revising  the  introductory  text  of 
paragraph  (a)  of  §  157.140  to  read  as 
follows: 

§  157.140    Tanlc  vesael  Inspections. 

(a)  Before  issuing  a  letter  under 
S  157.142.  the  Coast  Guard  makes  an 
initial  inspection  of  each  U.S.  tank 
vessel  having  a  COW  system  under 
§  157.10(e).  §  157.10(a)(2).  or      ,,^ 
§  157.10c(b)(2)  and  each  foreign  tank 
vessel  whose  owner  or  operator 
submitted  the  plans  under  §  157.102  to 
determine  whether  or  not,  when  entering 
a  port,  the  cargo  tanks  that  carry  crude 
oil  meet  the  following: 
•         •         •         * 

22.  By  revising  the  introductory  text  of 
§  157.152  to  read  as  follows: 

§  1 57. 1 52    Person  in  ctiarge  of  CO W 
operations. 

The  owner,  operator,  and  master  of  a 
tank  vessel  having  a  COW  system  under 
§  157.10(e).  §  157.10(a)(2).  or 


§  157.10c(b)(2)  shuli  ensure  that  the 
person  designated  as  the  person  in 
charge  of  COW  operations — 

•  •        •        •        • 

23.  By  revising  the  introductory  text  of 
§  157.154  to  read  as  follows: 

§  157.154    Assistant  personnel. 

The  owner,  operator,  and  master  of  a 
tank  vessel  having  a  COW  system  under 
§  157.10(e).  §  157.10a(a)(2),  or 
§  157.10c(b)(2)  shall  ensure  that  each 
member  of  the  crew  that  has  a 
designated  responsibility  during  COW 
operations —  i 

•  *        *        *        * 

24.  By  revising  the  introductory  text  of 
paragraph  (a)  and  of  paragraph  (b)  of 

§  157.155  to  read  as  follows: 

§  157.155    COW  operations:  General. 

(a)  The  master  of  a  tank  vessel  having 
a  COW  system  under  §  157.10(e). 

§  157.10a(a)(2).  or  157.10c(b)(2)  shall 
ensure  that —  ■ 

•  ♦         .         .         • 

(b)  In  addition  to  meeting  paragraph 
(a)  of  this  section,  the  master  of  a  tank 
vessel  having  a  COW  system  under 

§  157.10a(a)(2)  or  §  157.10c(b)(2)  shall 
ensure  that — 

•  •         .         .       I* 

25.  By  revising  the  introductory  text  of 
§  157.156  to  read  as  follows: 

§  1 57. 1 56    COW  operations:  IMeeting 
manual  requirements. 

Except  as  allowed  in  §  157.158,  the 
master  of  a  foreign  tank  vessel  having  a 
COW  system  under  §§  157.10(e), 
157.10a(a)(2),  or  157.10c(b)(2)  that  has 
the  Crude  Oil  Washing  Operations  and 
Equipment  Manual  approved  under 
§  157.112  and  is  operating  in  the 
navigable  waters  of  the  United  States  or 
transferring  cargo  at  a  port  or  place 
subject  to  the  jurisdiction  of  the  United 
States  and  the  master  of  a  U.S.  tank 
vessel  having  a  COW  system  under 
§  157.10(e),  §  157.10a(a)(2).  or 
S  157.10c(b)(2)  shall  ensure  that  during 
each  COW  operation^ 

•  •         •         •         . 

26.  By  revising  the  introductory  text  of 
paragraph  (b)  of  §  157.160  to  read  as 
follows: 

§  157.160     Tanlcs:  Ballasting  and  crude  oil 
washing. 

•  •         •         .         . 

(b)  The  owner,  operator,  and  master 
of  a  tank  vessel  having  a  COW  system 
under  §  157.10a(a](2)  or  §  157.10c(b)(2) 
shall  ensure  that — 

•  •         »         «         . 

27.  By  revising  the  introductory  text  of 
§  157.182  to  read  as  follows: 


§  157.162    Crude  oil  washing  during  a 
voyage. 

The  master  of  a  tank  vessel  having  a 
COW  system  under  §  157.10(e). 
§  157.l6a(a)(2).  or  §  157.10c(b)(2)  shall 
ensure  that  each  cargo  tank  that  is  crude 
oil  washed  during  a  voyage  other  than  a 
ballast  voyage — 

*  •         •         *         * 

28.  By  revising  the  introductory  text  of 
paragraph  (a)  of  §  157.164  to  read  as 
follows: 

§  157.164     Use  of  Inert  gas  system. 

(a)  The  master  of  a  tank  vessel  having 
a  COW  svstem  under  §  157.10(e). 
§  157.10a(a)(2).  or  §  157.10c(b)(2)  shall 
ensure  the  following: 

*  •        •        •        * 

29.  By  revising  §  157.166  to  read  as 
follows: 

§157.166    Hydrocarbon  emissions. 

If  the  tank  vessel  having  a  COW 
system  under  §  157.l0a(a)(2)  or 
§  157.10c(b)(2)  transfers  cargo  at  a  port 
in  the  United  States  that  is  in  an  area 
designated  in  40  CFR  Part  81  as  an  area 
that  does  not  meet  the  national  primary 
ambient  air  quality  ozone  standard 
under  40  CFR  Part  50,  issued  under  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
1857).  the  master  of  the  vessel  shall 
ensure  that  when  cargo  tanks  are 
ballasted  in  that  port  the  hydrocarbon 
vapors  in  each  tank  are  contained  by  a 
means  under  §  157.132. 

Note. — Question.s  relating  to  whether  or  not 
a  particular  port  is  located  in  an  area 
designatpd  in  40  CFR  Part  81  as  an  area  that 
does  not  meet  the  national  primary  ambient 
air  quality  standard  under  40  CFR  Part  50 
should  be  directed  to  the  Plans  Analysis 
Section  of  the  Environmental  Protection 
Agency  at  (919)  541-5665. 

30.  By  revising  §  157.172  to  read  as 
follows: 

§  157.172     Limitations  on  grades  of  crude 
oil  carried. 

If  a  tank  vessel  having  a  COW  system 
meeting  §  157.10a(a)(2)  or  §  157.10c(b)(2) 
does  not  have  segregated  ballast  tanks 
or  dedicated  clean  ballast  tanks  that 
meet  §  157.10c(c)(2),  the  owner, 
operator,  and  master  shall  ensure  that 
the  vessel  carries  only  the  grades  of 
crude  oil  that  can  be  used  for  crude  oil 
washing. 

31.  By  revising  paragraphs  (a),  (b)(3), 
and  (b)(5)  of  §  157.200  to  read  as 
follows: 

§  157.200    Plans  for  U.S.  tank  vessels: 
Submission. 

(a)  Before  modifications  are  made  to  a 
U.S.  vessel  to  meet  §  157.10a(b). 
§  157.10b(a)(2).  §  157.10a(c)(2).  or 
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§  157.10c(c)(2).  the  owner  or  operator 
must  submit  to  the  Coast  Guard  plans  or 
documents  that  include  the  following: 

(1)  The  dedicated  clean  ballast  tank 
arrangement. 

(2)  Documentation,  calculations,  or 
revised  stability  information  to  show- 
that  the  vessel,  with  the  addition  of  the 
dedicated  clean  ballast  tanks,  meets  the 
stability  standards  for  load  line 
assignment  in  46  CFR  Part  42. 

(3)  Documentation,  calculations,  or  a 
loading  manual  to  show  that  the  vessel, 
with  the  addition  of  the  dedicated  clean 
ballast  tanks,  meets  the  structural 
standards  in  46  CFR  Part  32. 

(4)  A  drawing  or  diagram  of  the 
pumping  and  piping  system  for  the 
dedicated  clean  ballast  tanks. 

(b)  •  *  • 

(3)  Commander.  8th  Coast  Guard 
District  (mmt).  Room  845,  P.  Edward 
Heberl  Federal  Building,  600  South 
Street.  New  Orleans.  LA  70130.  for  the 
2nd,  7th  and  8th  Coast  Guard  Districts. 

(4)  [Reserved) 

(5)  Commander.  12th  Coast  Guard 
District  (mmt),  Government  Island, 
Alameda,  CA  94501,  for  the  11th,  12th. 
13th.  14lh  and  17th  Coast  Guard 
Districts, 

32.  By  revising  the  introductory  text  of 
§  157.202  to  read  as  follows: 

§  157.202    Plans  and  documents  for 
foreign  tank  vessels:  Submission. 

The  owner  or  operator  of  a  foreign 
tank  vessel  under  §  150.10a(b), 
§  157.10a(c)(2).  or  §  157.10b(a)(2)  who 
desires  the  letter  from  the  Coast  Guard 
under  §  157.204  accepting  the  plans 
submitted  under  this  paragraph,  and  the 
owner  or  operator  of  a  foreign  tank 
vessel  under  §  150.10c(c)(2)  must  submit 
to  the  Commandant  (G-MVI).  U.S.  Coast 
Guard.  Washington.  DC.  20593— 

«  •  *  «  . 

33.  By  revising  §157.206  to  read  as 
follows: 

§  157.206  Dedicated  clean  ballast  tanks 
operations  manual  for  U.S.  tank  vessels: 
Submission. 

The  owner  or  operator  of  a  U.S.  lank 
vessel  meeting  §  157.10a(b). 
§157.10a(c)(2),  §  157.10b(a)(2),  or 
§  157.10c(c)(2)  must  submit  two  copies 
of  a  manual  that  meets  §  157.224  to  the 
Officer  in  Charge,  Marine  Inspection,  of 
the  zone  in  which  the  dedicated  clean 
ballast  tank  system  is  installed  or  to  the 
appropriate  Coast  Guard  field  technical 
office  listed  in  §  157.200(b). 

34.  By  revising  §  157.208  to  read  as 
follows: 


§  157.208    Dedicated  clean  ballast  tanks 
operations  manual  for  foreign  tank  vessels: 
Submission. 

If  the  owner  or  operator  of  a  foreign 
tank  vessel  meeting  §  ISr.lOalb), 
§  157.10a(c)(2),  §  157.10b(al[2).  or 
§  157.10c(c)(2)  desires  a  Coast  Guard 
approved  Dedicated  Clean  Ballast 
Tanks  Operations  Manual  under 
§  157.210.  the  owner  or  operator  must 
submit  two  copies  of  a  manual  that 
meets  §  157,224  to  the  Commandant  (G- 
MVI).  U.S,  Coast  Guard.  Washington. 
DC.  20593. 

35.  By  revising  the  introductory  text  of 
§  157.214  to  read  as  follows: 

§  157.214    Required  documents:  U.S.  tank 
vessels. 

The  owner,  operator,  and  master  of  a 
U.S.  tank  vessel  meeting  §  157.l0a(bj, 
§  157.10a(c)(2),  §  157.l0b(a)(2).  or 
§  157.10c(c)(2)  shall  ensure  that  the 
vessel  does  not  engage  in  a  voyage 
unless  the  vessel  has  on  board — 
•         *         *         •         • 

36.  By  revising  §  157.216  to  read  as 
follows: 

§  157.216    Required  documents:  Foreign 
tank  vessels. 

(a)  The  owner,  operator,  and  master  of 
a  foreign  tank  vessel  meeting 

§  157.10a(b),  §  157.10a(c)(2). 
I  157.10b(a)(2],  or  §  157.10c(c|(2)  shall 
ensure  that  the  vessel  does  not  enter  the 
navigable  waters  of  the  United  States  or 
transfer  cargo  at  a  port  or  place  subject 
to  the  jurisdiction  of  the  United  States 
unless  the  vessel  has  on  board — 

(1)  The  Dedicated  Clean  Ballast  Tank 
Operations  Manual  that — 

(il  Is  approved  under  §  157.210:  or 
(ii)  Is  certified  by  the  government  of 
the  vessel's  flag  state  because  it  meets 
the  manual  standards  in  Resolution  14 
of  the  MARPOL  Protocol;  and 

(2)  F>ither  of  the  following: 

(i)  A  letter  from  the  government  of  the 
vessel's  flag  state  that  certifies  that  the 
vessel  complies  with  Resolution  14  of 
the  MARPOL  Protocol. 

(ii)  The  letter  of  acceptance  under 
§  157.204  and  each  amending  letter 
issued  under  §  157.218(c). 

(b)  On  January  1.  1986.  or  15  >ears 
after  the  date  it  was  delivered  to  the 
original  owner  or  15  years  after  the 
completion  of  a  major  conversion, 
whichever  is  later,  the  owner,  operator, 
and  master  of  a  foreign  tank  vessel 
under  §  157.l0c(c)(2)  shall  ensure  that 
the  vessel  does  not  enter  the  navigable 
waters  of  the  United  States  or  transfer 
cargo  at  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States  unless 
the  vessel  has  on  board — 

(1)  The  Dedicated  Clean  Ballast  Tank 
Operations  Manual  that — 


(0  Is  approved  under  §  157,210:  or 

(ii)  Bears  a  certification  by  an 
authorized  CS  or  the  government  of  the 
vessel's  flag  slate  that  the  manual  meets 
S  157.224;  and 

(2)  Either  of  the  following; 

(i)  A  letter  from  an  authorized  CS  or 
the  government  of  the  vessel's  flag  state 
certifying  the  vessel  complies  with 
$§  157.220  and  157,222,  and  any 
amending  letters  issued  approviding 
alterations. 

(ii)  The  letter  of  acceptance  under 
§  157.204  and  each  amending  letter 
issued  under  §  157.218. 

37.  By  revising  the  introductory  text  of 
§  157.225  to  read  as  follows: 

§  157.225    Dedicated  dean  ballast  tanks 
operations:  General. 

The  master  of  a  tank  vessel  meeting 
§  157.10a(b),  §  157.10a(c)(2), 
§  157.10b(a)(2),  or  |  157.10c(c)(2)  shall 
ensure  that — 

■  *«••' 

38.  By  revising  |  157.226  to  read  as 
follows: 

§  1 57.226    Dedicated  Clean  Ballast  Tanks 
Operations  Manual:  Procedures  to  be 
followed. 

The  master  of  a  foreign  tank  vessel 
meeting  §  157,10a(b).  §  157.l0a(c){2), 
§  157.l0b(a)(2).  or  §  157.10c(c)(2)  that 
has  the  Dedicated  Clean  Ballast  Tanks 
Operations  Manual  approved  under 
5  157.210  and  is  operating  in  the 
navigable  waters  of  the  United  States  or 
transferring  cargo  at  a  port  or  place 
subject  to  the  jurisdiction  of  the  United 
States  and  the  master  of  a  US  tank 
vessel  meeting  §  157.10a(b). 
§  157.10a(c)(2),  §  157,10b(a|,  or 
§  157.10c(c)(l)  shall  ensure  that  the 
procedure  listed  in  the  Dedicated  Clean 
Ballast  Tanks  Operations  Manual  are 
followed. 

39.  By  revising  §  157.228  to  read  as 
follows: 

§  157.228     Isolating  Valves:  Closed  During 
a  Voyage. 

(a)  The  master  of  each  U.S.  tank 
vessel  under  §  157.10a(b). 

I  157,10a(c)(2),  §  157.10b(a)(2).  or 
§  157.10c[c)(2)  shall  ensure  that  the 
valves  under  |  157.222(d)  remain  closed 
during  each  voyage. 

(b)  The  master  of  each  foreign  tank 
vessel  meeting  §  157  lOa(b), 

§  157.10a(c)(2)',  §  157.10b(a)(2).  or 
§  157.10c(c)(2)  shall  ensure  that  the 
valves  under  §  157.222(d)  remain  closed 
when  the  vessel  is  on  a  vovage  in  the 
navigable  waters  of  the  United  States. 

40.  By  revising  the  heading  of  Subpart 
F  to  read  as  follows: 
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Subpart  F— Exemption  From  §  157.10a 
or§157.t0c 


41.  By  revising  the  introductory  text  of 
paragraph  (a)  of  §  157 JOO  to  read  as 
follows: 

§  157  JOO    ChMMIcations  tor  •awnptions 
und«rtNspart 

(a)  Each  vessel  under  5  157.10a  or 
§  157.10c  of  this  part  may  qualify  for  an 
exemption  from  the  requirements  of 
§  157.10a  or  5  157.10c  of  this  part  if— 
•         *         «         •         • 

42.  By  revising  paragraph  (f)  of 
§  157.310  to  read  as  follows; 


5  6 


§  1S7.310    Exwnptod  vMscis:  Operations. 
•         •  •  *         * 

(f]  The  certificate  of  inspecrion 
bearing  the  following  endonwmpnt  is  nn 
board  the  vessel: 

Exempted  under  33  CFR  157  306  from  the 
requirements  of  (33  CFR  157  lOa  or 
157.10c.  whichever  IS  appropnate.  w:!i 
be  inserted).  This  vessel  may  not 
discharge  cargo  in  any  foreign  port  nor 
may  it  load  cargo  in  a  port  other  than 
the  following:  [a  list  of  parts  contained 
in  the  application  that  is  accepted  bv 
the  Coast  Guard  for  the  exempted  vessel 
will  be  inserted  here) 

§§  157.144,  157.147,  157.302    (Amended! 

43.  By  striking  the  words 
"Commandant  (G-M\fr)    or 


Commandant  (G-MMT/13)"  wherever 
they  appear  in  §§  157,144.  157.147,  and 
157.302(a)  and  inserting  the  words 

Commandant  (G-MVI)"  in  their  place, 
44,  Section  157,04,  157.24a,  157.100, 
157  102.  157.108,  157.110,  157.116,  157.118, 
157  200,  157  206.  157.208,  157.214  and 
157.216  are  ail  amended  by  adding  the 
following  to  the  end  of  each  section: 

(Reporting  and  recordkeeping  requirements 
approved  by  ttie  Office  of  Management  and 
Budget  under  control  number  2115-0520) 

Dated-  March  18,  1985. 
J.S.  Gracey. 

Admiral.  US  Coast  Guard  Commandant. 
(FR  Doc  85-6720  Filed  3-21-65;  8:45  am| 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  745 

Women's  Educational  Equity  Act 
Program 

AOENCY:  Department  of  Education. 
ACnON:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  the  Women's 
Educational  Equity  Act  Program.  These 
amendments  are  designed  to  bring 
existing  regulations  for  this  program  into 
conformity  with  the  Education 
Amendments  of  1984. 
EFFECTIVE  DATE:  Unless  Congress  takes 
certain  adjournments,  these  regulations 
will  fake  effect  45  days  after  publication 
in  the  Federal  Register.  If  you  want  to 
know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Rosemary  Clifford-Wilson,  Chief. 
Women's  Educational  Equity  Act 
Program,  U.S.  Department  of  Education 
(Room  2017,  FOB-6),  400  Maryland 
Avenue,  S.W..  Washington.  DC.  20202. 
Telephone:  (202)  245-2465. 
SUPPLEMENTARY  INFORMATION:  These 
amendments  conform  existing 
regulations  in  Part  745  of  Title  34  of  the 
Code  of  Federal  Regulations  to  new 
statutory  requirements  contained  in  the 
Education  Amendments  of  1984.  New 
regulations  to  implement  the  projects  of 
local  significance  authorized  by  Section 
932(a)(2)  of  the  Act  are  being  developed 
and  will  be  published  for  public 
comment. 

The  amendments  to  the  regulations 
implement  new  statutory  provisions  as 
described  below: 

1.  Section  745.1  is  amended  to  clarify 
the  purpose  of  the  Women's  Educational 
Equity  Act  Program. 

2.  Section  745.8  is  amended  to  require 
grantees  to  cooperate  with  the  Office  of 
Women's  Educational  Equity  and  the 
National  Advisory  Council  on  Women's 
Educational  Programs  in  evaluating 
projects  assisted  under  this  part. 

3.  Section  745.20  is  amended  to  require 
that  in  each  fiscal  year  at  least  one  grant 
or  contract  be  awarded  under  each  of 
the  activities  described  in  this  section. 

4.  Section  745.21  is  amended  to 
redesignate  small  grants  as  challenge 
grants  and  to  clarify  the  types  of 
projects  that  are  funded. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  Section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 


U.S.C.  553),  it  is  the  practice  of  the 
Department  of  Education  to  publish 
regulations  in  proposed  form  and  to 
offer  interested  parties  the  opportunity 
to  comment  on  the  proposed  regulations. 
However,  because  these  new 
regulations  reflect  only  statutory 
changes,  publication  of  this  document  as 
a  proposed  rule  for  public  comment  has 
been  determined  to  be  unnecessary,  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulatory  Flexibility  Act  CertificatioD 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
amendments  conform  the  existing 
regulations  to  new  statutory 
requirements.  The  scope  of  the  changes 
is  limited  and  will  not  have  a  significant 
economic  impact  on  the  entities  affected 
by  the  regulations. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Departments  specific 
plans  and  actions  for  this  program. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  do  not 
contain  any  information  collection 
requirements  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511). 

List  of  Subjects  in  34  CFR  Part  745 

Education.  Government  contracts. 
Grant  programs — education.  Sex 
discrimination. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  final  regulations. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.083,  Women's  Educational  Equity) 


Dated:  March  18,  1985. 
William  ).  Bennett, 

Secretary  of  Education. 

The  Secretary  amends  Part  745  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  745— WOMEN'S  EDUCATIONAL 
EQUITY  ACT  PROGRAM 

1.  The  statement  of  Authority 
foUowirtg  the  table  of  contents  is  revised 
to  read  as  follows: 

Authority:  Title  IX.  Part  C  of  the 
Elementary  and  Secondary  Education  Act  of 
1965.  as  amended  by  the  Education 
Amendments  of  1978.  Pub  L.  95-561.  92  Stat. 
229S-2301,  and  the  Education  Amendments  of 
1984.  Pub.  L.  98-511  (20  U.S.C.  3341-3348), 
unless  otherwise  noted. 

2.  In  §  745.1  paragraph  (a)  is  amended 
by  removing  "and"  at  the  end  of  the 
paragraph,  paragraph  (b)  is  redesignated 
as  paragraph  (c),  and  a  new  paragraph 
(b)  IS  added  to  read  as  follows; 

i  745.1    Women's  Educational  Equity  Act 
Program:  Purpose. 

***** 

(b)  Promote  educational  equity  for 
women  and  girls  who  suffer  multiple 
discrimination,  bias,  or  stereotyping 
based  on  sex  and  on  race,  ethnic  origin, 
disability,  or  age;  and 
***** 

3.  Paragraph  (a)  of  §  745.8  is  revised  to 
read  as  follows: 

S74$J    Evaluation. 

(a)  In  addition  to  the  requirements  in 
34  CFR  75.590-75.592.  a  grantee  shall 
cooperate  with  the  Office  of  Women's 
Educational  Equity  and  the  Council  in 
fulfilling  the  requirement  of  Section  937 
of  the  Act  for  the  evaluation  of  projects 
assisted  under  the  Act. 
***** 

4.  Section  745.20  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  745.20    Authorized  activities 

•  •  t  *  • 

(d)  The  Secretary  awards  at  least  one 
grant  or  contract  each  fiscal  year  for  the 
performance  of  each  of  the  activities 
described  in  paragraph  (b)  of  this 
section. 

(20  use.  3342(a)) 

5.  Paragraph  (b)  of  §  745.21  is  revised 
to  read  as  follows: 

§  745.21    Types  of  awards. 
•         •         •         «         • 

(b)  Challenge  grants.  The  Secretary 
may  award  challenge  grants,  not  to 
exceed  $40,000  each,  to  support  projects 
to  de\  elop — 
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!1)  (Comprehensive  plans  fur 
implementation  of  equity  programs  at 
every  educational  level; 

12]  Innovative  approaches  to  school- 
community  partnerships, 

(3)  N'ew  dissemination  and  repht  atn 
strategies:  and 

(4)  Other  innovative  approaches  to 
achieving  the  purposes  of  this  part 


(20L'  S.C  3342(aj   3344, 

§§  745.22,  745.28,  745.29,  and  745.35 
[Amended] 

6.  Sections  745.22,  745,28,  745,29,  and 
745.35  are,amended  by  striking  out 
"small  grant"  and  "small  grants"  each 
place  they  appear  and  inserting  in  lieu 
thereof  "challenge  grant"  and  "challenge 
grants"  respectively, 

[FR  Doc.  85-6868  Filed  3-21-85  8  45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Women's  Educational  Equity  »  ct 
Program;  Application 

AGENCY:  Department  of  Education. 
ACTION:  Application  Notice  for  Fiscal 
Year  1985. 

SUMMARY:  Applications  are  invited  for 
new  projects  and  for  noncompeting 
continuation  projects  under  the 
Women's  Educational  Equity  Act 
Program. 

Authority  for  this  program  is 
contained  in  Title  IX,  Part  C  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the 
Education  Amendments  of  1978  and  the 
Education  Amendments  of  1984.  (20 
U.S.C.  3341-3348) 

This  program  issues  awards  to  public 
agencies,  nonprofit  private  agencies, 
organizations,  institutions,  and 
individuals. 

The  purpose  of  the  awards  is  to 
develop  educational  materials  and 
model  programs  designed  to  promote 
women's  educational  equity.  These 
materials  and  programs  are  developed 
for  replication  throughout  the  United 
Slates. 

An  application  under  this  program 
must  be  marked  Attention:  84.083A  for 
general  grants:  Attention:  84.083B  for 
challenge  grants  and  Attention:  84.083C 
for  noncompeting  continuations. 

Closing  date  for  transmittal  of 
applications:  Applications  for  new 
awards  must  be  mailed  or  hand 
delivered  by  May  28. 1985.  Applications 
for  non-competing  continuation  awards 
should  be  mailed  or  hand  delivered  by 
May  28. 1985. 

Applications  delivered  by  mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention:  84.083A  for  general  grants. 
84.083B  for  challenge  grants  and  84.083C 
for  noncompeting  continuations, 
Washington.  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 


not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  for  a  new  award  will 
be  notified  that  its  application  will  not 
be  considered.  If  a  noncompeting 
continuation  application  is  late,  the 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
noncompeting  continuation  applications 
and  may  decline  to  accept  it. 

Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  5673,  Regional  Office  Building  3, 
7th  and  D  Streets  SW..  Washington.  D.C. 
The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  DC.  time)  daily  except 
Saturdays,  Sundays  and  Federal 
holidays. 

An  application  for  a  new  project  that 
is  hand  delivered  will  not  be  accepted 
after  4:30  p.m.  on  the  closing  date. 

Program  information  and  program 
priorities:  Final  regulations  governing 
grants  under  the  Women's  Educational 
Equity  Act  (WEEA)  Program  were 
published  in  the  Federal  Register  on 
April  3, 1980  in  45  FR  22730. 
Amendments  to  these  regulations  are 
published  in  this  issue  of  the  Federal 
Register  to  implement  changes  in  the 
authorizing  legislation  made  by  "The 
Women's  Educational  Equity 
Amendments  of  1984."  Applicants 
should  review  these  amendments  before 
preparing  their  applications.  In 
particular,  applicants  under  small  grants 
program  should  be  aware  that  the  new 
legislation  redesignates  small  grants  as 
challenge  grants,  with  a  ceiling  of 
$40,000  each,  and  clarifies  the  purposes 
of  this  program.  The  emphasis  on 
innovative  approaches  remains 
unchanged  for  the  challenge  grants. 

The  regulations  provide  five  priorities 
that  are  applicable  to  general  grants  in 
order  to  ensure  that  available  funds  are 
awarded  to  projects  that  are  likely  to 
achieve  the  purposes  of  the  Act  most 
effectively,  and  that  do  not  duplicate 
models  already  published,  models 
currently  being  developed,  or  models 
which  are  similar  in  nature.  These 
priorities  are  described  in  34  CFR  745.23 
through  745.27  of  the  regulations. 

Each  year,  the  Secretary  selects  one 
or  more  of  these  priorities  and 


determines  whether  the  selected 
priorities  will  also  apply  to  challenge 
grants.  The  Secretary  allocates  a 
percentage  of  available  funds  to  each 
selected  priority. 

In  fiscal  year  1985,  the  priorities 
described  below  will  apply  to  both 
general  and  challenge  grants. 

The  Secretary  plans  to  allocate  the 
funds  available  for  new  grants  among 
the  selected  priorities  in  the  percentages 
set  out  below.  These  estimates, 
however,  do  not  bind  the  U.S. 
Department  of  Education  to  a  specific 
number  of  grants  or  to  the  amount  to  be 
awarded  under  any  priority. 

Section  745.23 — Priority  for  model 
projects  on  Title  IX  compliance:  15%. 
The  Secretary  will  support  the 
development  of  model  programs  and 
educational  materials  that  enable  local 
educational  agencies,  institutions  of 
higher  education,  and  other  educational 
agencies  and  institutions  to  meet  the 
requirements  of  Title  IX  of  the 
Education  Amendments  of  1972. 

Section  745.24 — Priority  for  model 
projects  on  educational  equity  for  racial 
and  ethnic  minority  women  and  girls: 
20%.  The  Secretary  will  support  projects 
that  focus  on  issues  of  double 
discrimination,  bias,  and  stereotyping 
based  on  sex  and  race  or  ethnic  origin, 
affecting  women  and  girls  of  racial  and 
ethnic  minority  groups. 

Section  745.25 — Priority  for  model 
projects  on  educational  equity  for 
disabled  women  and  girls:  15%.  The 
Secretary  will  support  projects  that 
address  issues  of  double  discrimination, 
bias,  and  stereotyping  affecting  disabled 
women  and  girls. 

Section  745.27 — Priority  for  model 
projects  to  eliminate  persistent  barriers 
to  educational  equity  for  women:  30%. 
The  Secretary  will  support  projects  that 
are  designed  to  remove  or  reduce 
persistent  barriers  confronting  women  in 
achieving  educational  equity.  Project 
activities  may  focus  on  barriers  that 
have  received  little  attention  in  the  past 
or  on  barriers  that  past  efforts  have 
been  unsuccessful  in  removing  or 
reducing. 

Section  745.20 — Other  authorized 
activities:  20%.  The  Secretary  will 
support  projects  that  do  not  fall  under 
any  of  these  priorities  but  which  carry 
out  other  activities  authorized  in 
§  745.20. 

Applicants  are  reminded  that  §  745.6 
("Equity  for  all  women:  Diverse 
approaches")  of  the  regulations  requires 
that  any  project  that  proposes  to 
address  the  needs  of  all  women  must 
include  the  diverse  needs  of  racial  and 
ethnic  minority  women,  disabled 
women,  women  of  various  socio- 
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economic  and  geographic  backgrounds, 
and  women  of  various  age  groups. 

The  Secretary  especially  requests 
applications  that  focus  on  developing 
Student  use  materials  for  elementary 
schools  or  on  the  particular  problems  of 
women  in  mathematics  and  science 
programs  in  elementary  and  secondary 
schools,  colleges  and  universities,  and 
the  work  place.  Except  as  provided  in  34 
CFR  745.30,  an  application  that  focuses 
on  these  problems  does  not  receive  any 
competitive  preference  over  applications 
that  do  not  focus  on  these  problems. 

The  length  of  projects  under  this 
program  will  not  exceed  one  year. 

An  applicant  must  select  and  identify 
in  its  application  the  priority  area  in 
which  the  application  will  compete. 
Applications  compete  only  against  other 
applications  in  that  priority  area. 

An  applicant  that  does  not  identify  a 
priority  area  in  its  application  will 
compete  in  the  category  of  "other 
authorized  activities." 

Applications  for  all  new  general 
grants  will  be  evaluated  competitively 
under  the  evaluation  criteria  in  34  CFR 
745.30  through  745.34.  Applications  for 
all  new  challenge  grants  will  be 
evaluated  competitively  under  the 
evaluation  criteria  in  34  CFR  745.30 
through  745.35. 

Intergovernmental  Review 

On  June  24, 1983,  the  Secretary 
published  in  the  Federal  Register  final 
regulations  (34  CFR  Part  79,  published  at 
48  FR  29158  et  seq.)  implementing 
Executive  Order  12372  entitled 
"Intergovernmental  Review  of  Federal 
Programs."  The  regulations  took  effect 
September  30. 1983. 

This  program  is  subject  to  the 
requirements  of  the  Executive  Order  and 
the  regulations  in  34  CFR  Part  79.  The 
objective  of  Executive  Order  12372  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  State  and  local  processes  for 
State  and  local  government  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

The  Executive  Order — 

•  Allows  States,  after  consultation 
with  local  officials,  to  establish  their 
own  process  for  review  and  comment  on 
proposed  Federal  financial  assistance; 

•  Increases  Federal  responsiveness  to 
State  and  local  officials  by  requiring 
Federal  agencies  to  accommodate  State 
and  local  views  or  explain  why  those 
views  will  not  be  accommodated;  and 

•  Revokes  0MB  Circular  A-95. 
Transactions  with  nongovernmental 

entities,  including  State  postsecondary 
educational  institutions  and  federally 
recognized  Indian  tribal  governments, 
are  not  covered  by  Executive  Order 


North  Dakota 
Northern  Munanas 

Islands 
Ohio 

Oklahoma 
Oregon 
Pennsylvania 
South  Carolina 
South  Dakota 
Tennessee 
Texas 
Utah 
Vermonl 
Virginia 
Washington 
West  Virginia 
Wisconsin 
Wyoming 
Guam 
Trust  Territory  of  the 

Pacific  Islands 
Virgin  Islands 


12372.  Also  excluded  from  coverage  are 
research,  development,  or 
demonstration  projects  that  do  not  have 
a  unique  geographic  focus  and  are  not 
directly  relevant  to  the  governmental 
responsibilities  of  a  State  or  local 
government  within  that  geographic  area. 

The  following  is  the  current  list  of 
States  that  have  established  a  process, 
designated  a  single  point  of  contact,  and 
have  selected  this  program  for  review: 

Alabama 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  of  Columbia 

Flonda 

Hawaii 

Indiana 

Louisiana 

Maine 

Massachusetts 

Michigan 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

.\ew  York 

immediately  upon  receipt  this  notice, 
applicants  that  are  governmental 
entities,  including  local  educational 
agencies,  must  contact  the  appropnate 
State  single  point  of  contact  to  find  out 
about  and  to  comply  with  the  State's 
process  under  the  Executive  Order. 
Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
contact  immediately  upon  receipt  of  this 
notice,  the  single  point  of  contact  for 
each  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  At  list  containing  the 
single  point  of  contact  for  each  State  is 
included  in  the  application  package  for 
this  program. 

In  States  not  listed  above,  State, 
areawide.  regional,  and  local  entities 
may  submit  comments  directly  to  the 
Department. 

Any  comments  from  State  single 
points  of  contact  and  all  comments  from 
State,  areawide,  regional,  and  local 
entities  must  be  mailed  or  hand 
delivered  by  |uly  26, 1985  to  the 
following  address: 

The  Secretary,  U.S.  Department  of 
Education,  Room  4181  (Attention: 
84.083A.  84.083B  or  84.0B3C).  400 
Maryland  Avenue  SW..  Washington, 
DC.  20202.  Telephone  Number  (202) 
245-7193.  (Proof  of  mailing  will  be 
determined  on  the  same  basis  as 
applications}. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SA.ME 
ADDRESS  AS  THE  O.N'E  TO  WHICH 


THE  APPUCANT  SUBMITS  ITS 
COMPLETED  APPUCATON.  DO  .WOT 
SE.XD  APPLICA  TIONS  TO  THE 
ABOVE  ADDRESS. 

Available  funds:  The  appropriation 
for  this  program  for  Fiscal  Year  1985  is 
S6  million.  Approximately  $4,222,500  will 
be  made  available  for  new  general 
grants.  $655,000  for  new  challenge 
grants,  $512,500  for  non-competing 
continuations,  and  $610,000  for  one 
contract.  These  estimates  do  not  bind 
the  Department  to  a  specific  number  of 
grants  or  to  the  amount  of  any  grant 
unless  otherwise  specified  by  statute  or 
regulations. 

In  fiscal  year  1984,  $5.76  million  wag 
appropriated  for  this  program.  Pursuant 
to  a  Corvgressional  dirictive  in  the 
conference  report  accompanying  the 
Department's  fiscal  year  1985 
appropriation  act  the  Department  is 
using  fiscal  year  1985  appropriations  for 
this  program  to  support  1984  projects 
that  did  not  receive  their  funds  due  to 
the  freeze  on  fiscal  year  1984  funds 
imposed  by  the  U.S.  District  Court  in 
United  States  v.  Board  of  Education  of 
the  City  of  Chicago.  At  such  time  as  the 
fiscal  year  1984  funds  are  released  by 
the  District  Court,  accounting 
adjustments  will  be  made  so  that  1985 
awards  can  be  made  using  fiscal  year 
1985  funds.  Approximately  $3,335,000 
was  used  for  36  new  general  grants 
(now  called  challenge  grants), 
approximately  $275,000  was  used  for  12 
new  small  grants,  approximately 
$1,550,000  for  13  non-competing' 
continuations,  and  approximatel\ 
$600,000  was  used  to  fund  one  contract. 
The  average  new  general  grant  was 
$92,639  and  the  average  new  small  grant 
was  $22,917. 

Application  forms:  Application 
packages  are  expected  to  be  ready  for 
mailing  on  April  12,  1985.  A  copy  of  the 
application  package  may  be  obtained  by 
writing  to  Women's  Educational  Equity 
Act  Program,  U.S.  Department  of 
Education  (Room  2017.  FOB-61  400 
Mar>'land  Avenue  SW.,  Washington. 
DC."  20202, 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  imposed 
under  the  statute  and  regulations 

Th  Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
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exceed  25  pages  in  length.  The  Secretary 
further  urges  that  applicants  not  submit 
information  that  is  not  requested. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0062) 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  projects 
under  the  Women's  Educational  Equity 
Act,  as  amnded,  34  CFR  Part  745. 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  Parts  74,  75.  77,  78,  and  79. 

FO*»  FURTHER  INFORMATION  CONTACT: 

Mrs.  Rosemary  Clifford-Wilson,  Chief, 
Women's  Educational  Equity  Act 
Program,  U.S.  Department  of  Education 
(Room  2017,  FOB-6),  400  Mar  land 
Avenue  SW.,  Washington,  DC.  20202. 
Telephone:  (202)  245-2465. 
(20  U.S.C.  3341-3348) 

(Catalog  of  Federal  Domestic  Assistance  No, 
84.083,  Women's  Educational  Equity  Act 
Program) 

Dated:  March  19,  1985. 
William  ].  B«nnett. 

Secretary  of  Education. 

(FR  Doc.  85-6869  Filed  3-21-85:  8:45  am] 
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Department  of  Labor 

Mine  Safety  and  Health  Administration 


30  CFR  Parts  56  and  57 
Metal  and  Nonmetal  Mine  Safety  and 
Health  Radiation  Standards;  Extension  of 
Comment  Period 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56  and  57 

Metal  and  Nonmetai  Mine  Safety  and 
Health  Radiation  Standards;  Extension 
of  Comment  Period 

agency:  Mine  Safety  and  Heriith 
Administration.  Labor. 

ACTION:  Notice  to  extend  pt.-iod  for 
public  comments. 


SUMMARY:  Due  to  requests  from  the 
public,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  comment  regarding  its 
advance  notice  of  proposed  rulemal^mg 
concerning  radiation  standards  for 
metal  and  nonmetai  mines. 

DATE:  Written  comments  should  be 
submitted  bv  lune  3.  1085. 


ADDRESS:  Comments  should  be  sent  to: 
Patricia  W.  Silvey.  Director.  Office  of 
Standards,  Regulations  and  Variances, 
MSHA;  Room  631:  Ballston  Tower  No.  3, 
4015  Wilson  Boulevard:  Arlmgion, 
Virginia  22203. 

FOR  FURTHER  rNFORMATION  CONTACT: 

Patricia  W,  Silvey.  Director.  Office  of 
Standards,  Regulations  and  Varidnrrs, 
MSHA:  (703)  235-1910, 

SUPPLEMENTARY  INFORMATION:  On 

January  29,  1985,  MSHA  published  an 
advance  notice  of  proposed  rulemaking 
(50  FR  4144)  inviting  public  participation 
in  the  Aaenry's  review  of  existing  metal 
and  nonmetai  radiation  s*-:ndd:ds  {30 
CFR  57.5-37  through  4";  Th^  i  -.imrr.er'.t 
period  was  scheduled  to  end  on  .Apr:!  1, 
1985. 

MSHA  has  received  requests  fr(}rr,  the 
public  to  extend  the  period  for  pubhc 
comment  to  June  3,  198.T   In  support  of 
these  requests   it  W6S  noted  th.-it 


MSHAs  ANPR  involves  complex 
scientific  and  technical  issues,  in 
addition,  several  of  the  issues  raised  by 
the  MSHA  ANPR  are  related  to  other 
on-going  Federal  proceedings 
f oncerning  radiation.  To  allow  the 
mining  public  an  opportunity  to  fulK 
participate  in  all  of  the  proceedings 
related  to  the  hazards  of  radiation  and 
to  provide  a  meaningful  response  to  the 
issues  raised  in  the  ANPR.  the  Agency  is 
extending  the  comment  period  to  June  3, 
1985.  All  interested  members  of  the 
m.ining  community  are  encouraged  to 
submit  comments  by  this  date. 

Dd'ed  \UTi.h  19.  1985 
David  A.  Zegeer, 

.4  <<,,•. .'!.',':.'  5r,  rf!ar\  '.  r  SI,:,  f  Safety  and 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healttt  Administration 

30  CFR  Part  47 

National  Mine  Heatth  and  Safety 
Academy 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Final  rule. 


summary:  This  final  rule  establishes  the 
procedures  by  which  the  Mine  Safety 
and  Health  Administration  (MSHA)  will 
charge  tuition  fees  to  all  persons 
attending  training  provided  by  the 
National  Mine  Health  and  Safety 
Academy  (Academy),  except  employees 
of  Federal,  State,  or  local  governments 
and  persons  attending  the  Academy 
under  a  program  supported  through  an 
MSHA  State  grant.  The  rule  is  codified 
in  a  new  Part  47,  Title  30,  Code  of 
Federal  Regulations.  This  Part  47  also 
contains  a  statement  clarifying  existing 
Agency  policy  for  charging  room  and 
board  at  the  Academy.  This  final  rule  is 
part  of  a  government-wide  initiative  to 
make  services  provided  to  the  private 
sector  self-sustaining  to  the  extent 
possible. 

EFFECTIVE  DATE:  April  29,  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  H.  Grice,  Administrative  Officer, 
National  Mine  Health  and  Safety 
Academy.  P.O.  Box  1166,  Beckley,  WV 
25802-1166,  (304)  256-3206. 
SUPPLEMENT ARY  INFORMATION: 
I.  Background 

The  National  Mine  Health  and  Safety 
Academy  (Academy)  is  a  unit  of  the 
Mine  Safety  and  Health  Administration 
(MSHA)  located  in  Beckley.  West 
Virginia.  Under  section  502  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (Mine  Act),  the  Academy  is 
responsible  for  training  MSHA's  mine 
safety  and  health  inspectors  and 
technical  support  personnel,  Section  502 
of  the  Mine  Act  also  authorizes  the 
Secretary  of  Labor  to  provide  programs 
for  the  education  and  training  of  mine 
operators  and  miners  in  the  recognition, 
avoidance,  and  prevention  of  accidents 
or  unsafe  or  unhealthful  working 
conditions. 

In  January  1977,  MSHA's  predecessor, 
the  Mining  Enforcement  and  Safety 
Administration  (MESA)  of  the 
Department  of  the  Interior,  published  a 
notice  in  the  Federal  Register 
announcing  MESA's  policy  for  charging 
fees  in  connection  with  training 
provided  by  the  Academy  (42  FR  4910). 


Although  the  notice  established  room 
and  board  fees  which  have  been 
periodically  revised,  the  Academy  has 
never  charged  tuition  fees  for  either 
onsite  or  off-site  training  offered  to  the 
mining  community. 

Under  section  503(0  of  the  Mine  Act, 
the  Secretary  is  authorized,  where 
appropriate,  to  finance,  joint  training 
programs  for  Federal  and  State  mine 
inspectors.  This  provision  has 
traditionally  been  construed  to  permit 
MSHA  to  admit  State  inspectors  to 
MSHA  inspector  training  courses 
conducted  by  the  Academy  and  to 
waive  tuition  costs.  The  authority  to 
waive  tuition  fees  is  also  based  upon 
section  302  of  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  4742) 
which  generally  permits  Federal 
agencies  to  admit  State  and  local 
government  employees  to  agency 
training  programs  established  for 
Federal  personnel  and  to  waive  the 
costs  of  training  so  provided. 

Under  this  final  rule,  MSHA  will 
charge  tuition  fees  to  all  students 
attending  Academy  courses,  except 
MSHA  personnel,  employees  of  Federal, 
State  or  local  governments,  and  persons 
attending  the  Academy  under  a  program 
supported  through  an  MSHA  State  grant 
under  30  CFR  Part  46.  In  addition,  the 
Agency  will  charge  room  and  board  to 
all  persons  staying  at  the  Academy, 
except  MSHA  personnel,  other 
personnel  performing  a  direct  service  for 
MSHA,  and  persons  attending  the 
Academy  under  a  program  supported 
through  an  MSHA  State  grant.  The  rule 
is  in  response  to  an  Administration 
initiative  that  services  offered  by 
Federal  agencies  be  provided  on  a  self- 
sustaining  basis  to  the  extent  possible.  It 
is  consistent  with  31  U.S.C.  9701,  which 
expresses  the  intent  of  Congress  that 
each  service  or  thing  of  value  provided 
by  an  agency  to  a  person  be  self- 
sustaning  to  the  extent  possible,  and 
OMB  Circular  A-25,  which  prescribes 
general  policies  for  the  charging  of  fees 
for  federally  provided  services  which 
convey  special  benefits  to  recipients 
beyond  those  accruing  to  the  general 
public.  In  addition,  charging  room  and 
board  to  non-Agency  personnel  who 
stay  at  the  Academy  is  consistent  with  a 
1979  Comptroller  General  decision  (B- 
193644)  that  MSHA  has  no  authority  to 
pay  the  subsistence  expenses  of  non- 
Govemment  personnel  staying  at  the 
Academy.  I 

n.  Discussion  of  the  Final  Rule 

The  final  rule  adds  a  new  Part  47  to 
Title  30.  Code  of  Federal  Regulations, 
entitled  "National  Mine  Health  and 
Safety  Academy."  Part  47  estabhshes 


Agency  policy  on  tuition  fees  for 
training  provided  by  the  National  Mine 
Health  and  Safety  Academy  and  sets 
procedures  for  payment  of  tuition  fees 
and  refunds.  In  addition.  Part  47  clarifies 
the  existing  policy  for  charg-ng  room 
and  board  at  the  Academy. 

Under  the  final  rule,  tuition  fees  will 
be  computed  by  the  Academy  on  the 
basis  of  the  cost  to  the  Government  for 
each  course,  taking  into  account  the 
proportionate  share  of  the  cost  of 
personnel,  travel,  facilities, 
administrative  and  clerical  support,  and 
printing  of  instructional  materials  for 
each  course.  MSHA  estimates  that 
tuition  fees  will  average  $20  per  day  for 
courses  at  the  Academy  and  $15.00  per 
day  for  off-site  courses.  These  fees  are 
based  on  an  eight-hour  day  and  will  be 
prorated  accordingly  for  shorter  courses. 
All  tuition  fees  will  be  stated  in  advance 
in  course  announcements.  MSHA  will 
refund  tuition  fees  in  full  to  any 
applicant  who  withdraws  from  a  course 
and  mails  a  written  notification  to  the 
Academy's  Student  Services  Branch  at 
least  14  days  prior  to  the  beginning  of 
the  course.  Fourteen  days  allows  time 
for  the  Academy  to  cancel  courses  due 
to  insufficient  enrollment  or  to  notify 
wait-listed  students  of  a  vacancy  in  an 
over-enrolled  course. 

The  Agency  will  continue  to  charge 
room  and  board  to  all  persons  staying  at 
the  Academy,  except  Agency  personnel, 
personnel  performing  a  direct  service  for 
the  Agency,  and  persons  attending  the 
Academy  under  an  MSHA  State  grant. 
Room  and  board  fees  are  computed  on 
the  basis  of  the  average  cost  per  person 
of  the  lodging,  meals,  and  services 
provided.  These  fees  are  adjusted  as 
necessary.  At  present,  room  and  board 
fees  are  $29  per  day. 

III.  Publication  as  a  Final  Rule 

This  rule  is  a  general  statement  of 
agency  practice  and  procedure  and 
relates  to  agency  management. 
Accordingly,  publication  of  a  general 
notice  of  proposed  rulemaking  is  not 
required  by  5  U.S.C.  553. 

IV.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

This  is  not  a  major  rule  under 
Executive  Order  12291.  In  addition,  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore  a  regulatory 
flexibility  analysis  has  not  been 
prepared. 
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List  of  Subjects  in  30  CFR  Part  47 

Intergovernmental  relations. 
Education.  Mine  safety  and  health. 

Dated  March  tft,  1985. 
David  A.  Zegeer, 

Assisinni  Secretary  for  Mine  Safety  and 

Health 

Accordingly,  a  new  Part  47  is  added  to 
Title  3a  Chapter  I,  Subchapter  H.  Code 
of  Federal  Regulations  as  follows: 

PART  47— NATIONAL  MINE  HEALTH 
AND  SAFETY  ACADEMY 

Subpart  A— {Rasarved] 

Subpart  8 — TuWon  f—n 

Sec 

47.10  Policy  regarding  tuition  fees. 

47.20  Schedule  of  fees. 

47.30  Procedure  for  payment 

47.40  Refunds. 

Subpart  C — Room  and  Board 

47.50    Policy  regarding  charges  for  room  and 
board. 
Authority:  Sec.  506,  Pub.  L  91-173,  a* 
amended  by  Pub.  L  95-164.  S3  Slat  600,  [30 
U  S.C.  957). 


Subpart  A — [  Reserved  1 

Subpart  B — Tuition  Fees 

§  47.10    Poitcy  ragardtng  tuttton  f*M. 

The  National  Mine  Health  and  Safety 
Academy,  located  in  Beckley.  West 
Virginia,  will  charge  tuition  fees  to  all 
persona  attending  Academy  courses 
except  employees  of  Federal,  State  or 
local  governments  and  persons 
attending  the  Academy  under  a  program 
supported  through  an  MSHA  State  grant 
under  30  CFR  Part  46. 

§  47.20    Schaduta  of  faas. 

(a)  Tuition  fees  will  be  computed  on 
the  basis  of  the  cost  to  the  Government 
for  the  Academy  to  conduct  the  course, 
as  determined  by  the  Superintendent  of 
the  Academy. 

(b)  The  tuition  fee  for  each  course  will 
be  stated  in  the  course  announcement 
and  will  be  reassessed  on  an  annual 
basis. 

§  47^    Procadura  tor  payment 

When  notified  of  acceptance  for  a 
course  by  the  Academy,  applicants  shall 
submit  a  check  or  money  order  to  the 
Academy,  payable  to  the  "Mine  Safety 


and  Health  Administration"  in  the 
amount  indicated  by  the  course 
announcement  prior  to  the 
commencement  of  the  course 

§  47.40     Rafundk. 

An  applicant  may  withdraw  an 
application  and  receive  a  full  refund  of 
tuition  fees  provided  that  written 
notification  to  the  Academy's  Student 
Services  Branch  is  mailed  no  later  than 
14  days  before  the  course  begins. 

Subpart  C — Room  and  Board 

§  47.50    PoUcy  ragarding  chargat  for  room 
and  l>oard. 

The  Academy  will  charge  room  and 
board  to  all  persons  staying  at  the 
Academy,  except  MSHA  personnel, 
other  personnel  performing  a  direct 
service  for  MSHA.  and  persons 
attending  the  Academy  under  a  program 
supported  through  an  MSHA  State  grant 
under  30  CFR  Part  46.  Charges  for  room 
and  board  will  be  based  upon  the 
average  cost  per  person  of  the  lodging, 
meals,  and  services  provided  and  will 
be  reassessed  on  an  annual  basis. 

[PR  Doc  85-6882  Filed  3-r-85:  845  am] 
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DEPARTMENT  OF  LABOR 

Min«  Safety  and  Health  Administration 

30  CFR  Ch.  I 

Mine  Plan  Approvals 

AQEMCV:  Mine  Safety  and  Health 
Administration,  Labor. 
ACnOH:  Request  for  comments. 

summary:  Members  of  (he  mining 
community  have  recommended  a 
proposal  to  the  Mine  Safety  and  Health 
Administration  which  they  believe 
would  encourage  more  cooperative 
efforts  in  developing  mine  plans  and 
provide  for  an  appeal  procedure  for 
disputed  matters.  The  Agency  has  made 
no  decision  concerning  the  merits  of  this 
proposals.  The  Agency  requests 
comments  on  the  submitted  proposal. 
Specifically,  the  proposal  would  (1) 
establish  time  frames  for  MSHA  and 
mine  operator  actions  on  mine  plans,  (2) 
specify  that  the  agreed  upon  provisions 
would  take  effect  immediately,  (3) 
provide  that  citations  be  issued 
regarding  those  plan  provisions  on 
which  the  operator  and  District  Manager 
disagree,  (4)  establish  guidelines  for  the 
abatement  of  such  citations  and  (5) 
provide  for  the  review  of  these  citations 
before  the  Federal  Mine  Safety  and 
Health  Review  Commission. 

DATE:  Comments  must  be  received  on  or 
before  May  21,  1985. 

ADDRESS:  Interested  persons  are  invited 
to  send  written  comments  to  the  Office 
of  Standards.  Regulations  and 
Variances;  MSHA;  Room  631  Ballston 
Tower  No.  3;  4015  Wilson  Boulevard; 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director.  Office  of 
Standards.  Regulations  and  Variances. 
MSHA,  (703)235-1910. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Mine  Safety  and  Health  Act 
of  1977  (Mine  Act)  and  existing  MSHA 
standards,  such  as  coal  mine  ventilation, 
methane  and  dust  control,  and  roof 
support,  mine  operators  are  required  to 
have  approved  plans  for  controlling  or 
responding  to  certain  mining  hazards. 
This  regulatory  approach  permits 
operators  to  address  the  hazards 
associated  with  the  unique  conditions  of 
their  mines.  MSHA  evaluates  the 
adequacy  of  eacn  plan  to  address 
particular  health  and  safety  conditions 
at  the  mine. 

Existing  MSHA  standards  and 
procedures  provide  for  mine  plans  to  be 
submitted  to  the  appropriate  MSHA 
District  Manager  for  approval.  The  plans 
are  evaluated  at  this  level  by  MSHA 
specialists  using  established  criteria, 
experience  and  other  relevant 


information.  Frequently,  an  exchange  of 
suggestions  and  proposed  revisions  is 
required  before  plans  are  approved. 
Once  approved,  operators  are  required 
to  conduct  their  mining  activities  in 
accordance  with  the  terms  of  their 
approved  plans. 

Current  MSHA  procedures  do  not 
generally  provide  a  separate  appeal 
procedure  for  disagreements  arising  in 
the  mine  plan  approval  process,  such  as 
the  need  for  a  particular  plan  provision. 
Instead,  disputed  issues  may  be 
submitted  for  formal  legal  review  in 
accordance  with  the  procedure  provided 
by  the  Mine  Act.  This  procedure 
requires  the  operator  to  be  issued  a 
citation  or  order  for  violating  the 
approved  plan  provision  in  dispute,  or 
for  operating  without  the  required 
approved  plan.  Depending  on  the 
circumstances,  such  a  violation  may 
also  be  considered  to  be  the  result  of  an 
"unwarrantable  failure"  to  comply, 
which  can  lead  to  orders  issued  under 
section  104(d)  of  the  Mine  Act  for 
subsequent  violations.  Once  a  citation 
or  order  has  been  issued,  the  operator 
may  contest  the  citation  or  order  before 
an  administrative  law  judge  of  the 
Federal  Mine  Safety  and  Health  Review 
Commission  (Review  Commission)  and 
raise  the  merits  of  the  plan  approval 
dispute. 

On  November  15.  1982,  the  American 
Mining  Congress  (AMC)  and  the 
Bituminous  Coal  Operators'  Association 
(BCOA)  recommended  that  MSHA 
adopt  a  new  procedure  for  the  approval 
of  mine  plans.  The  recommendation  was 
submitted  in  response  to  MSHA's 
request  for  comments  on  changes  to  the 
safety  standards  for  underground  coal 
mines  (47  FR  30025).  The  AMC/BCOA 
intended  that  the  proposal  apply  to 
metal  and  nonmetal  mines  as  well  as 
coal  mines.  On  June  29,  1983,  the  AMC 
and  BCOA  filed  an  amended  version  of 
their  eariier  proposal.  In  support  of  their 
proposal,  AMC/BCOA  stated  that 
MSHA's  plan  approval  process  results 
in  the  inclusion  of  requirements  which 
have  not  been  subject  to  rulemaking. 
The  AMC/BCOA  noted  the  absence  of 
an  appeal  process  for  the  mine  operator 
and  stated  that  their  proposal  would 
encourage  more  cooperative  efforts  in 
developing  mine  plans.  Major  provisions 
of  the  AMC/BCOA  proposal  are 
summarized  below. 

I.  Time  Frames  for  MSHA  and  Mme 
Operator  Actions 

The  proposal  provides  for  MSHA 
action  on  a  new  or  e.xisting  plan  within 
20  working  days  of  submission  of  a  new 
plan  or  initiation  of  review  of  an 
existing  plan.  Under  the  proposal,  if  no 
action  was  taken  by  the  Agency  within 


the  20-day  time,  the  result  would  be 
automatic  "approval"  of  the  operator's 
plan.  Agency  disapproval  of  the  plan 
would  require  MSHA  to  state  its  reasons 
for  disapproval,  including  the  specific 
language  for  any  addition  or 
modification  that  would  be  needed  for 
(he  plan  to  be  approved. 

After  notification  of  MSHA 
disapproval,  the  mine  operator  would 
have  20  working  days  to  notify  MSHA  of 
the  additions  and/or  modifications  to 
which  the  operator  agrees  or  disagrees. 
The  submitted  plan  or  the  existing  plan 
would  then  include  those  requirements 
with  which  the  operator  agrees.  If  the 
operator  takes  no  action  within  the  20- 
day  period,  the  plan,  as  modified  by 
MSHA.  would  become  effective. 

After  receiving  the  operator's 
response,  the  portions  of  the  plan  upon 
which  MSHA  and  the  operator  agree 
would  take  effect  immediately.  Under 
the  proposal.  MSHA  would  then  have  30 
working  days  within  which  to  issue  a 
§  104(a)  citation  for  violation  of  the 
applicable  plan,  based  upon  the 
Agency's  required  additions  and/or 
modifications  to  the  originally  submitted 
plan.  Failure  of  MSHA  to  act  within  the 
specified  time  would  result  in  the 
automatic  "approval"  of  the  operator's 
plan. 

n.  Guidelines  for  Abatement  of  Citations 
Related  To  Approved  Plans 

In  determining  the  abatement  period, 
and  any  extensions  necessary,  the 
AMC/BCOA  proposal  provides  that  the 
inspector  would  examine: 
— Whether  the  hazard  to  miners  is 

significant  and  substantial; 
—The  difficulty  and  cost  of  abatement; 
— The  availability  of  equipment  or 

materials  necessary  for  abatement; 
—Whether  the  alleged  violation  resulted 

from  objective  measurements  or  a 

subjective  interpretation  of  the 

standard; 
— The  pendency  of  review  of  the  alleged 

violation  before  the  Review 

Commission;  and 
—Any  other  material  factors. 

To  assure  that  review  of  the  citation  is 
accomplished  expeditiously,  the 
proposal  provides  that  if  no  timely 
contest  is  filed  with  the  Review 
Commission,  the  operator's  plan  would 
include  all  modifications  and  additions 
for  which  the  citation  was  issued. 

The  proposal  further  includes 
language  which  would,  in  the  absence  of 
specific  requirements  related  to  periodic 
submission  of  plans,  require  MSHA  to 
demonstrate  that  a  material  and 
substantial  change  has  occurred  or  will 
occur  in  mining  conditions  that  would 
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necessitate  any  modification  or  additior, 
to  an  approved  plan.  The  proposal  also 
provides  that  actions  taken  by  the 
operator  which  exceed  the  requirement 
of  a  plan  would  not  be  construed  as 
modifications  or  additions  to  the  plan 
and  that  the  time  Hmits  in  the  proposal 
may  be  extended  by  mutual  agreement 
of  the  parties. 

After  reviewing  the  AMC-'BCOA 
proposal,  MSHA  met  with  members  of 
the  mining  community  from  both  labor 
and  industry  to  discuss  the  issues  raised 
and  to  consider  alternatives  to  the 
proposal  One  alternative  discussed  was 


an  intra-agency  re'.;ew  panel  thai  would 
hear  disputes  over  mine  plan  provisions 
The  panel  would  include  MSF4,-\ 
personnel  with  expertise  in  the  suliject 
m.atter  addressed  by  the  plan  p:-ov;s:on 
m  dispute. 

At  this  time  MSHA  has  nuide  no 
decisions  on  the  merits  of  the  AMC/ 
BCOA  proposal.  However,  the  Agcnc> 
recognizes  that  there  may  be  some 
problems  associated  with  the  existing 
plan  approval  process.  MSH.^  believes 
that  comments  from  all  segments  of  the 
mining  community  will  assist  the 
Agenoy  in  evalua'irg  the  plnn  approva! 


process,  MSHA  specifically  so'.;c;ts 
comments  on  the  mining  communiiy's 
experience  with  the  plan  approval 
process,  reactions  to  elements  of  the 
.AMC/BCOA  proposal,  and  other 
suggestions  for  improving  the  mine  plan 
approval  process.  Upon  request,  copies 
of  the  AMC, 'BCOA  proposal  will  be 
made  available 

Dated   March  19   1965. 
David  .\.  Zegeer. 
Ass:s'cr'!  Sf\  re'.c.'v  for  Mine  Safety  and 

HeaUh 

[FR  Doc  es-bttaC'  Fi:t-a  3-:i-8.-  8  45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Hom«  Administration 
7  CFR  Part  1980 

Guaranteed  Loan  Programs 

aoemcy:  Farmers  Home  Administration, 
USDA. 

ACnoN:  Final  rule. 

summary:  By  this  final  rule,  the  Farmers 
Home  Administration  (FmHA)  adopts  its 
interim  rule  for  its  Approved  Lender 
Program  (ALP)  regulations  for 
guaranteed  operating  and  farm 
ownership  loans  with  amendments  to 
allow  institutions  that  are  members  of 
the  Farm  Credit  System  (FCS)  to  qualify 
under  ALP  upon  signing  the  Lender's 
Agreement  (attachment  1  to  Exhibit  A) 
if,  based  on  information  provided  by  the 
Farm  Credit  Administration  (FCA)  in 
1985.  their  loan  losses  for  the  1984 
calendar  year  did  not  exceed  6  percent 
of  the  institution's  total  loan  portfolio  or, 
if  based  on  information  provided  by 
FCA  in  1986  and  thereafter,  either  do  not 
exceed  6  percent  per  year  for  each  of  the 
three  previous  years  or  do  not  exceed  18 
percent  of  the  institution's  average  loan 
portfolio  computed  for  the  three 
previous  years;  and  permit  FmHA  State 
Directors  to  exempt  lenders  from  the 
requirement  of  having  at  least  $2.5 
million  or  50  percent  (whichever  is  less) 
in  agricultural  loans  or  the  requirement 
that  the  lender  show  that  agricultural 
loan  losses  either  do  not  exceed  a 
certain  percentage  of  the  lender's  total 
loan  portfolio  for  each  of  the  thr«e 
previous  years  or  do  not  exceed  a 
certain  percentage  of  the  lender's 
average  loan  portfolio  computed  for  the 
three  previous  years. 

The  intended  effect  of  this  action  is  to 
allow  more  FCS  member  institutions 
and  snull  rural  agricultural  lenders  to 
qualify  as  ALP  lenders.  This  action  is 
needed  so  that  it  will  be  easier  for  more 
FCS  member  institutions  and  small  rural 
agricultural  lenders  to  obtain  FmHA 
loan  guarantees  and  thus  be  able  to 
extend  necessary  credit  to  their 
borrowers  in  time  for  this  planting 
season. 

EFFECTIVE  DATE:  March  22. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Chester  Bailey,  Senior  Loan  Officer, 
Emergency  Division,  Farmers  Home 
Administration,  USDA,  Room  5424-S, 
Washington.  D.C.  20250,  telephone  (202) 
382-1632. 

SUPPLEMENTARY  INFORMATION:  Tflis 
action  has  been  reviewed  under  USDA 
procedures  established  by  Secretary's 
Memorandum  1512-1,  which  implements 
Executive  Order  12291;  and  it  has  been 


determined  to  be  nonmajor  because 
there  is  no  substantial  change  from 
practices  under  existing  rules,  and  no 
annual  effect  on  the  economy  of  $100 
million  or  more;  or  a  major  increase  in 
cost  or  prices  for  consumers,  individual 
industry  agencies,  or  geographic  regions; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  . 

Oiscussion  of  Final  Rule: 

FmHA  implemented  the  Approved 
Lender  Program  (ALP)  for  guaranteed 
operating  (OL),  farm  ownership  (FO), 
and  economic  emergency  (EE)  loans 
upon  publication  by  interim  rule  in  the 
Federal  Register  (49  FR  19252)  on  May  4, 
1984.  That  rule  provided  for  a  30  day 
comment  period.  The  comment  period 
ended  June  4, 1984.  Comments  were 
received  from  10  individuals  and 
organizations. 

Four  respondents  commented  that  the 
FmHA  criteria  for  an  ALP  to  have  a 
designated  person  who  will  process  and 
service  guaranteed  FmHA  loans  have  a 
minimum  of  30  college  hours  in 
agriculture  science,  training  in 
agriculture  economics  and  at  least  two 
(2)  years  experience  in  making  and 
servicing  agricultural  type  loans  was  too 
restrictive. 

FmHA  believes  that  such  a 
requirement  is  necessary  because  this 
person  must  have  an  extensive 
background  in  this  area  in  order  to 
adequately  process  and  service 
agricultural  loans.  However,  the 
regulation  does  allow  the  qualifications 
of  a  lender's  designated  employee(s) 
who  will  process  and  service  guaranteed 
FmHA  loans  to  be  negotiated  between 
the  FmHA  State  Director  and  the  ALP 
applicant;  therefore,  FmHA  believes  that 
any  further  revision  to  the  regulation  is 
unnecessary. 

One  respondent  also  recommended 
raising  the  guaranteed  limit  on  FmHA 
guaranteed  loans  to  $500,000,  and 
another  recommended  that  FmHA 
establish  a  guarantee  on  a  line  of  credit. 
The  Farmer  Program  guaranteed  loan 
limits  are  established  by  law  and  are 
currently  $400,000  for  guaranteed 
operating  (OL)  loans  and  $300,000  for 
farm  ownership  (FO)  loans.  Also,  the 
Subpart  B  of  Part  1980  itself  does  not 
permit  a  guarantee  on  a  line  of  credit  for 
OL  or  FO  loans. 

One  respondent  recommended  that 
the  FmHA  Farmer  Program  guaranteed 
loans  be  monitored  at  the  State  Office 
level  and  not  at  the  County  level;  and 
that  the  Lender's  Agreement  be  revised 


to  expedite  the  time  frame  to  liquidate 
non-performing  loans. 

We  believe  that  it  would  not  be 
practical  for  the  State  Office  Farmer 
Program  staff  to  monitor  individual 
guaranteed  farmer  program  loans 
because  of  the  time  and  staff 
requirements  needed  to  insure  that  the 
Lenders  Agreement  for  Guaranteed 
Operating  Loans  (OL)  and  Guaranteed 
Farm  Ownership  Loans  (FO)  is  being 
complied  with.  The  current  regulation 
allows  for  a  fast  and  expeditious 
liquidation  of  a  guaranteed  loan  account 
as  necessary.  All  FmHA  guaranteed 
loan  regulations  require  a  lender  to 
advise  FmHA  within  30  days  in  writing 
of  a  decision  to  liquidate  an  FmHA 
guaranteed  loan  account  by  presenting  a 
liquidation  plan.  FmHA  then  must 
respond  to  the  liquidation  plan  within  30 
days  after  receipt  of  such  plan  from  the 
lender.  FmHA  may  pay  an  estimated 
loss  settlement  to  a  lender  provided  the 
lender  applies  such  amount  due  to  the 
outstanding  principal  balance  owed  on 
the  guaranteed  debt.  We  believe  the 
current  regulations  are  adequate  to 
expedite  the  settlement  of  loss  claims 
when  it  is  necessary  to  liquidate  an 
FJnHA  guaranteed  loan. 

One  respondent  recommended  that 
the  interest  rates  on  the  DAP  guaranteed 
loans  be  negotiable  and  not  restricted  to 
the  best  rate  charged  other  farm 
borrowers. 

We  believe  that  the  interest  rates  for 
the  DAP  should  remain  negotiable 
between  the  borrower  and  lender  but 
not  in  excess  of  that  charged  to  the 
lender's  best  farm  customers.  Best  farm 
customers  are  defined  by  FmHA 
regulations  as  those  conventional  farm 
borrowers  who  are  required  to  pledge 
their  crops,  livestock,  and  other  chattel 
and  real  estate  security  for  the  loan. 
This  does  not  include  those  high  risk 
farmers  with  limited  security  and 
management  ability  that  are  generally 
charged  a  higher  interest  rate  by 
conventional  agricultural  lenders. 
One  respondent  wrote  that  the 
regulations  should  not  require  FmHA  to 
withdraw  an  ALP  status  of  a  lender  if 
the  lender  does  not  make  and  service  at 
least  10  such  loans  annually.  This 
respondent  also  stated  that  FmHA 
should  not  place  a  heavy  reliance  on  a 
lender's  experience  and  familiarity  with 
FmHA  insured  and  guaranteed  loans 
programs  to  receive  ALP  status. 

These  criteria  to  which  the  respondent 
referred  are  optional  and  may  be 
waived  at  the  discretion  of  the  FmHA 
State  Director.  We  believe  that  a  lender 
with  ALP  status  should  be  an 
experienced  agricultural  lender  and 
have  a  good  knowledge  of  FmHA  loan 
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making  and  servicing  authority  and 
responsibilities.  We  also  believe  that 
lenders  meeting  these  criteria  will  be 
more  successful  in  assisting  financially 
stressed  family-size  farmers. 

Two  respondents  wrote  that  many 
small  banks  may  be  unable  to  meet  the 
required  2.5  million  dollars  or  50  percent 
of  total  loan  portfolio  in  agricultural 
loans.  These  respondents  also  felt  that 
the  requirement  that  a  lender's 
agricultural  loan  losses  could  not  exceed 
1  Vi  percent  on  the  most  recent  3-year 
moving  average  was  too  restrictive. 

This  final  rule  amends  the  interim  rule 
published  May  4, 1984,  to  clarify  what  is 
meant  by  the  loan  loss  requirement  and 
to  permit  FmHA  State  Directors  to 
exempt  lenders  from  the  minimum 
agricultural  portfoHo  or  agricultural  loan 
loss  restrictions  to  allow  more 
agricultural  lenders  to  qualify  as  ALP 
lenders. 

One  respondent  recommended  that 
the  regulations  be  amended  to  permit 
any  U.S.  branch  or  agency  of  a  foreign 
bank  be  considered  an  "eligible  lender" 
for  the  ALP. 

We  believe  that  the  majority  of  an 
Approved  Lender's  stock  should  be 
owned  by  U.S.  citizens.  The  ALP  is  not 
intended  to  assist  banks  owned 
primarily  by  foreign  investors.  This 
requirement  is  also  found  in  all  of 
FmHA's  guaranteed  loan  programs. 

One  respondent  wrote  that  the  ALP 
will  inflict  more  FmHA  paperwork  onto 
lenders  in  preparing  loans  for  FmHA 
Farmer  Program  guarantees. 

We  believe  that  the  ALP  will  reduce 
the  paperwork  on  lenders  participating 
in  the  FmHA  guaranteed  loan  program 
and  will  minimize  the  time  and  expense 
of  processing  such  guaranteed  loan 
applications. 

Two  respondents  complimented 
FmIL\  for  developing  the  ALP  and 
offered  no  suggestions  for  changing  it 

Exhibit  A  of  Subpart  B  of  Part  1980  of 
the  interim  rule  published  May  4. 1984, 
has  been  amended  as  a  result  of  the 
comments  to  (1)  allow  member 
institutions  of  the  FCS  to  qualify  as  ALP 
lenders  if,  based  on  information 
provided  by  FCA  in  1985.  their  loan 
losses  for  the  1984  calendar  year  did  not 
exceed  6  percent  of  the  institution's  total 
loan  portfolio  or,  if  based  on  information 
provided  by  FCA  in  1986  and  thereafter, 
either  do  not  exceed  6  percent  per  year 
for  each  of  the  three  previous  years  or 
do  not  exceed  18  percent  of  the 
institution's  average  loan  portfolio 
computed  for  the  three  previous  years 
and  exempts  these  member  institutions 
from  the  requirements  of  paragraph  II  A 
(1)  (a)  through  (e)  and  (2).  This  Final 
Rule  also  permits  the  FmHA  State 
Director  to  exempt  a  lender  upon 


request  from  complying  with  the 
requirement  that  at  least  $2.5  miUion  or 
50  percent  (whichever  is  less)  of  total 
loan  portfolio  be  in  agricultural  loans  or 
the  requirement  that  (1)  in  the  case  of  a 
non-FCS  member  institution,  the  lender 
provide  information  to  show  that 
agricultural  loan  losses — net  of 
recovery — either  do  not  exceed  IVi 
percent  per  year  of  the  lender's  total 
loan  portfolio  for  each  of  the  three 
previous  years  or  do  not  exceed  4"^ 
percent  of  the  lender's  average  loan 
portfolio  computed  for  the  three 
previous  years  or  [2]  in  the  case  of  an 
FCS  member  institution,  the  institution 
provide  information  to  show  that  its 
loan  losses  either  do  not  exceed  6 
percent  per  year  of  the  institution's  total 
loan  portfolio  for  each  of  the  three 
previous  years  or  do  not  exceed  18 
percent  of  the  institution's  average  loan 
portfolio  computed  for  the  three 
previous  years. 

Need  for  Governmental  Action 

The  FmHA  programs  affected  by  this 
regulation  change  are  Farm  Ownership 
(FO)  guaranteed  loans  and  Operating 
(OL)  guaranteed  loans.  FmHA 
guaranteed  loans  are  made  and  serviced 
by  commercial  sources  such  as  Federal 
Land  Banks.  Production  Credit 
Associations,  baiiks,  insurance 
companies,  and  savings  and  loan 
associations.  FmHA  may  provide  the 
lender  with  a  guarantee  not  to  exceed  90 
percent  of  loss  of  principal  and  interest 
on  a  loan. 

The  purpose  of  the  ALP  is  to 
maximize  the  availability  of  credit  to 
farmers.  FmHA  finances  only  12  percent 
of  agricultural  credit  in  the  Nation 
through  its  loan  programs.  The  vast 
majority  of  farm  loans  come  from 
nongovernment  sources,  and  a  primary 
nongovernmental  source  is  the  Farm 
Credit  System. 

The  present  requirement — as  revised 
to  clarify  its  meaning — that  agricultural 
loan  losses  cannot  exceed  either  1  ^i 
percent  per  year  of  a  lender's  total  loan 
portfolio  for  each  of  the  three  previous 
years  or  4V2  percent  of  the  lender's 
average  loan  portfolio  computed  for  the 
three  previous  years  is  based  on  the 
estimation  that  an  agricultural  lender 
would  have  an  average  25  percent  of  its 
portfolio  in  agricultural  loans.  FCS 
member  institutions  have  100  percent  of 
their  portfolios  in  agricultural  loans,  or 
four  times  as  many  as  the  average  for 
other  agricultural  lenders  and  are 
regulated  by  the  Farm  Credit 
Administration,  an  independent  agency 
in  the  Federal  government.  Given  this 
fact,  it  was  decided  that  for  FCS 
member  institutions  the  allowable 
percentage  of  loan  losses  should  be  four 


time  that  allowed  to  other  agricultural 
lenders  participating  in  the  ALP 
provided  the  FCS  member  institution 
complies  with  the  requirements  of 
paragraph  11  A(l)  (f]  and  (g). 

The  Agency  believes  that  this  change 
will  allow  more  FCS  member 
institutions  to  readily  qualify  under  the 
ALP  and  thus  be  able  to  extend  needed 
credit  by  FmHA  loan  guarantees  to  more 
farm  borrowers  during  an  extremely 
stressful  period. 

The  Agency  also  believes  that  the 
change  to  allow  the  FmHA  State 
Director  to  exempt  a  lender  upon 
request  from  complying  with  either  the 
requirement  that  a  certain  amount  or 
percentage  of  its  total  loan  portfolio  be 
in  agricultural  loans  or  the  requirement 
that  its  agricultural  loan  losses  cannot 
exceed  a  certain  percentage  will  allow 
more  small  rural  agricultural  lenders  to 
qualify  as  ALP  lenders.  This  in  turn 
should  result  in  more  needed  credit  be 
extended  to  farmers  through  the  use  of 
FmHA  loan  guarantees. 

That  portion  of  the  Interim  Rule 
published  May  4,  1984  (49  FR  19252) 
which  amended  Subpart  F  of  Part  1960, 
Title  7,  Code  of  Federal  Regulations  is 
not  being  adopted  as  a  final  rule 
because  authority  to  make  guaranteed 
economic  emergency  loans  expired  on 
September  30, 1984.  and  ALP  status 
covering  such  loans  could  not  be 
granted  or  renewed  after  that  date. 

This  regulation  does  not  directly 
affect  any  FmHA  programs  or  projects 
which  are  subject  to  intergovernmental 
consultation. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  10.406  Farm 
Operating  Loans  and  10.407  Farm 
Ownership  Loans. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quahty  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects  in  7  CFR  Part  1980 

Loan  Programs — Agriculture. 

Therefore,  that  portion  of  the  Interim 
Rule  published  May  4. 1984  (49  FR 
19252)  concerning  Subpart  B  of  Part 
1980,  Chapter  XVIII,  Title  7,  Code  of 
Federal  Regulations,  is  adopted  as  a 
final  rule  with  the  following 
amendments: 

1.  Exhibit  A  is  amended  by  revising 
the  introductory  text  of  paragraph  II,  the 
introductory  text  of  paragraph  II  A.  the 
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introductory  text  of  paragraph  II  A(l), 
paragraph  II  A(l)(c),  the  introductory 
text  of  paragraph  II  A(2),  the 
introductory  text  of  paragraph  II  B.  and 
paragraph  II  C  to  read  as  follows: 

PART  1980— GENERAL 

Subpart  B— Farmer  Program  Loans 


Exhibit  A — Approved  Lender  Program — 
Farm  Ownership  and  Operating  Loans 

«         *         «         *         • 

//.  Lender  Approval,  Subsequent  Approval 
PerhKlls)  and  Revocation  of  ALP  Status 

Lenders  who  meet  the  required  and  other 
criteria  may  be  granted  ALP  status  for  a 
period  not  to  exceed  2  years  by  the  State 
Director  for  the  State  in  which  the  lender  is 
authorized  to  do  business.  All  initial  and  any 
subsequent  approvals  of  ALP  status  will  be  in 
the  form  of  an  agreement  signed  by  the  State 
Director  and  the  lending  institution.  The 
agreement  will  be  Attachment  1  of  this 
Exhibit.  The  agreement  will  not  apply  to 
branches  or  suboffices  of  the  lender  unless 
specifically  named  in  the  agreement.  In  cases 
involving  the  Farm  Credit  System  (FCS).  the 
State  Director  shall  give  ALP  status,  within 
the  State  Director's  area  of  jurisdiction,  to 
any  FCS  member  institution  provided  such 
members  do  not  have  loan  losses  for  the  1984 
calendar  year  in  excess  of  6  percent  of  the 
institution's  total  loan  portfolio  based  on 
information  provided  by  the  Farm  Credit 
Administrction  (FCA)  in  1985.  or.  if  based  on 
information  provided  by  FCA  in  1986  and 
thereafter,  either  do  not  exceed  6  percent  per 
year  for  each  of  the  three  previous  years  or  18 
percent  of  the  institution's  average  loan 
portfolio  computed  for  the  three  previous 
years.  FCS  member  institutions  having  an 
acceptable  loan  loss  percentage  as  specified 
above  are  exempt  from  complying  with 
requirements  of  paragraphs  11  A  (l)(a) 
through  (e)  and  (2).  The  Governor  of  FCA  will 
notify  the  FmHA  Administrator  in  writing 
annually  or  sooner  of  any  FCS  member 
institution  that  has  loan  losses  exceeding  the 
acceptable  percentage  specified  above. 

To  obtain  AIJ'  status,  an  FCS  member 
institution  with  an  acceptable  loan  loss 
percentdge  need  only  execute  the  agreement 
(Attachment  1  of  this  Exhibit)  and  satisfy  the 
State  Director  that  it  is  using  acceptable 
forms  as  provided  in  paragraph  II  A(l)(f). 
Even  if  an  FCS  member  institution  is 
identified  by  FCA  as  having  an  unacceptable 
loan  loss  percentage,  that  institution  may  still 
request  the  State  Director  to  consider  it  for 
ALP  status  under  paragraphs  II  A  (1)  and  (2). 
Except  for  those  FCS  member  institutions 
identified  by  FCA  as  having  an  acceptable 
loan  loss  percentage.  ALP  status  will  expire 
at  the  end  of  any  approved  2-year  period 
unless  the  lender  applies  for  a  new 
■igreement  which  can  be  approved  by  the 
appropriate  State  Director.  The  ALP  status  of 
any  lender  may  be  revoked  by  the  FmHA 
State  Director  as  outlined  in  paragraph  C. 
State  Directors  will  keep  their  respective 
FmIL\  County  and  District  offices  fully 


informed,  by  use  of  Stale  supplements,  of  the 
names  and  addresses  of  all  lending 
institutions,  branches  or  suboffices  that  hold 
ALP  status.  The  name  of  each  ALP  lenders 
designated  person  or  agricultural  loan  officer 
who  will  process  and  service  guaranteed 
loans  for  the  ALP  lender  will  be  included. 

A.  Lender  Approval  Any  lender  who 
desires  to  apply  for  ALP  status  must  also  be 
an  "Eligible  Lender"  as  defined  in 
§  1980.13(b)  of  Subpart  A  of  Part  1980  of  this 
chapter.  Except  for  FCS  member  institutions 
having  an  acceptable  loan  loss  percentage  as 
specified  in  the  introductory  text  of 
paragraph  II,  lenders  who  meet  this 
requirement  and  desire  ALP  status  will 
prepare  a  written  request  to  the  State 
Director  for  the  State  in  which  they  desire  to 
have  ALP  status.  The  written  request  will 
address  each  item  of  "required  criteria,"  and 
"optional  criteria"  contained  in  paragraphs  U 
A(l)  and  (2)  and  may  be  accompanied  by  any 
supporting  evidence  or  other  information  the 
applicant  lender  believes  will  be  helpful  to 
the  State  Director  in  making  a  decision  on  the 
application  for  AIJ*  status.  Any  FmHA 
County,  Director  or  State  office  may  provide 
a  lender  who  desires  to  apply  for  ALP  status, 
a  complete  copy  of  Part  1980.  Subparts  A  and 
B  of  this  chapter,  including  a  copy  of  this 
Exhibit,  and  will  assist  in  completion  of  the 
request.  The  State  Director  will  make  any 
necessary  investigation  or  inquiry  to 
determine  accuracy  of  information  and  notify 
the  applicant  lender  within  30  days  of  receipt 
of  a  request  that  the  request  is  approved, 
denied,  or  requires  additional  information. 
The  application  material  will  be  retained  by 
the  State  Director  for  all  approved  lenders 
and  periodic  checks  will  be  made  by  FmHA 
personnel  to  insure  the  lender's  performance 
is  as  outlined  in  applioalion. 

(1)  Heqired  Criteria.  Other  than  as  noted  in 
paragraph  A  above,  before  a  State  Director 
approves  a  lender,  including  an  FCS  member 
institution  that  is  identified  by  FCA  as  having 
an  unacceptable  annual  percentage  of  loan 
losses,  for  ALP  status,  the  requirements  listed 
in  paragraphs  II  A(l)  (a)  through  (g)  must  be 
met.  However,  upon  the  request  of  a  lender 
asking  for  ALP  status,  the  State  Director  may 
exempt  that  lender  from  complying  with 
either  the  requirements  of  paragraph  11  A(l) 
(b)  or  (c)  provided  the  lender  complies  with 
all  the  other  requiremerls  listed  in  paragraph 
II  A(l)  if  the  State  Director  is  satisfied  that 
the  lender— without  regard  to  the 
requfrement  for  which  the  exemption  is  being 
requested— is  an  acceptable  agricultural 
lender  with  the  ability  to  adequately  make 
and  service  agricultural  loans. 
•  *  «  *  « 

(c)  Provide  information  to  show  that 
agricultural  loan  losses — net  of  recovery — do 
not  exceed  the  following: 

(i)  For  FCS  member  institutions,  either  6 
percent  per  year  of  the  institution's  total  loan 
portfolio  for  each  of  the  three  previous  years 
or  18  percent  of  the  institution's  average  loan 
portfolio  computed  for  the  three  previous 
years;  or 

(ii)  For  all  other  lenders,  either  1%  percent 
per  year  of  the  lender's  total  loan  portfolio  for 
each  of  the  three  previous  years  or  do  not 
exceed  4^2  percent  of  the  lender's  average 


lean  portfolio  computed  for  the  three 
previous  years. 

•  •         •         •  , 

(2)  Optional  Criteria:  This  criteria  is 
optional  which  may  be  waived  at  the 
discretion  of  the  State  Director,  but  a  denial 
by  a  State  Director  is  not  appealable. 

•  ■  •  •  • 

B.  Subsequent  Approval  Period(s).  Except 
for  those  FCS  member  institutions  that  have 
acceptable  loan  losses  as  specified  in  the 
introductory  text  of  paragraph  II,  a  new  2- 
year  period  of  ALP  status  is  not  automatic. 
Lenders  who  desire  to  continue  ALP  status 
are  required  to  submit  a  request  for 
subsequent  approved  periods  at  least  60  days 
prior  to  expiraUon  of  any  existing  approved 
period.  At  least  30  days  prior  to  the 
expiration  of  any  approved  ALP  period,  the 
State  Director  will  complete  a  review  of  the 
ALP  criteria,  the  lender's  past  performance, 
consult  appropriate  FmIL\  county  and 
district  personnel,  and,  if  requested  by  the 
lender,  determine  if  a  new  2-year  period  of 
ALP  status  can  be  approved.  The  lender's 
request  will  be  in  writing  to  the  State  Director 
and  contain,  as  a  minimum,  the  following: 

•  •         •         •         . 

C.  Revocation  of  ALP  Status.  Except  for 
those  FCS  member  institutions  that  have 
acceptable  loan  losses  as  specified  in  the 
introductory  text  of  paragraph  II.  ALP  sfaUis 
will  lapse  upon  expiration  of  any  2-year 
approved  period  unless  the  lender  obtains  a 
new  agreement  under  paragraph  II  B. 

The  State  Director  will  revoke  ALP  status 
of  any  approved  lender  who  fails  to  maintain 
"required  criteria"  as  approved  in  the 
application  for  ALP  status  and  may  revoke 
status  for  failure  to  meet  "other  criteria"  as 
agreed.  Status  shall  also  be  revoked  if  the 
lender  violates  the  terms  of  the  ALP 
agreement,  or  fails  to  properly  service  any 
guaranteed  loan,  or  to  protect  adequately  the 
interests  of  the  lender  and  the  Government. 
Furthermore,  status,  at  the  option  of  the  Slate 
Director,  may  also  be  revoked  if  an  FCS 
member  institution  that  previously  had 
acceptable  loan  losses  as  specified  in  the 
introductory  text  of  paragraph  II  above  is 
identified  by  FCA  as  now  having 
unacceptable  losses. 

State  Directors  will  provide  all  County 
offices  named  in  paragraph  XVII  of  the  AlP 
agreement  (Attachment  1  to  this  Exhibit)  with 
a  copy  of  the  agreement  and  complete 
application  material  approved  in  connection 
with  ALP  status.  State  Directors  will  monitor 
ALP  lenders'  loan  making  and  security 
servicing  activities,  with  the  assistance  of  the 
District  Director  and  periodic  reports  ftxim 
the  County  Supervisor,  to  determine 
compliance  with  the  ALP  agreement  and 
Subparts  A  and  B  of  Pari  1980  of  this  chapter 
pertaining  to  guaranteed  OL  and  FO  loans. 
County  Supervisors  will  use  their  copy  of  the 
AIJ'  agreement  to  duplicate  and  place  in  the 
County  office  file  for  each  loan  guaranteed.  In 
the  event  the  State  Director  determines  an 
AIJ*  lender  is  not  adequately  fulfilling  all 
obligations  of  the  agreement,  the  lender  will 
be  contacted  and  notified  of  any 
discrepancies.  A  maximum  of  30  days  will  be 
provided  to  correct  any  deficiencies.  If 
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corrections  are  not  made  within  30  days,  the 
lender  8  ALP  status  may  be  revoked  in 
writing  by  the  State  Director.  The  revocation 
will  be  in  the  form  of  a  letter,  sent  by 
certified  mail,  and  state  reasons  for  the 
action.  Any  outstanding  guaranteed  loan(s) 
shall  continue  to  be  serviced  by  a  lender 
whose  AIJP  status  has  expired  or  been 
revoked.  The  lender  cannot  submit  requests 
for  any  new  guarantees  pursuant  to  this 
Exhibit,  but  may  submit  requests  under  the 
regular  method  outlined  in  this  subpart  for 
consideration. 

2.  Attachment  1  to  Exhibit  A  is 
amended  by  revising  paragraph  XVII!  to 
read  as  follows: 

Exhibit  A,  Attachment  1 — Farmers 
Home  Administration  Approved  Lender 
Program  (ALP) 

XVIII.  Termination  of  Agreement.  Except 
for  FCS  member  institutions  that  have 
acceptable  loan  losses  as  specified  in  the 
introductory  text  of  paragraph  II  of  Exhibit  A. 
7  CFR  Part  1980,  Subpart  B,  this  agreement 
will  terminate  as  to  the  Lenders  submission 
of  requests  for  Loan  Note  Guaranteefs)  under 
Exhibit  A,  7  CFR  Part  1980,  Subpart  B  two  (2) 
years  from  the  date  set  forth  in  paragraph 
XIX  unless  otherwise  earlier  revoked  by 
FmHA,  This  agreement  will  remain  in  force 
as  to  any  Loan  Note  Guarantee(8)  issued 
pursuant  to  Exhibit  A  7  CFR  Part  1980, 
Subpart  B  and  remaining  extant  at  time  of 
expiration  or  revocation  until  those  loan  note 
guarantees  still  extant  are  concluded. 


Authority:  7  U.S.C.  1989:  7  CFR  2.23:  7  CFR 

2.7a 

Dated:  March  20, 1965, 
Dwigbl  O.  Calhoun. 

Acting  Associate  Administrator,  Farmers 
Home  Administration. 
(FR  Doc.  85-7024  Filed  3-21-85;  8:45  am] 
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81  ...8751,9694,  10797.  11183 

86 9204.  11515 

110 9776 

122 CZ:. 9362 

180 10077-10085,  11184 

220 10252 

227 10252 

228 10252 

234 10252 

260 11068 

264 1 1068 

265 1 1068 

270 1 1068 

271 1 1 186 

305 9586 

306 9593 

421 10918 

464 11187 

710 9944 

721 11384.  11391 

41  CFR 

Ch,  101 8622 

101-20 10229 

Proposed  Rules: 

Ch  201 10252 

105-64 _ 8641 

42  CFR 

124 10798 

435 10013 

436 10013 

440 10013 

4  4 1 1 001 3 

Proposed  Rules: 

431 10450 

435 10450  1 0992 

436 10992 


43  CFR 

4 


8325 


3400 8626 

3410 8626 

3420 8626 

3430 8626 

3450 8626 

3460 8626 

3470 8626 

Public  Lend  Orders: 

2634  (Amended  by 

PL0  6595i        ,  .  11505 

3512  (Amended  by 

PLC  6596)  11366 

3923  (Corrected  by 

FLO  6594) 11506 

6141  (Corrected  by 

PLC  6593) 11505 

6459  (Corrected  by 

PLC  6589) 9426 

6588 9279 

6589 9428 

6590 1 0766 

6591 1 0965 

6592 10966 

6593 11505 

6594 1 1505 

6595 11505 

6596      n366 

Proposed  Rules: 

4   10996 

4 1 6 11515 

1 600 1 0086 

2800 .-■ 1 0998 

2880 1 0998 

3140 10998 

3160 11517 

3400 1 0508 

3420 10508,  10510 

3460 1 0508 

4100 9698 

44  CFR 

64 10229,  10767 

205 9628 

Proposed  Rules: 

67 10253  -0256 

45  CFR 

Proposed  Rules: 

205 1 0450 

206 1 0450 

232 1 0450 

■•  206 1 0998 

1 601 11518 

46  CFR 

50 9428 

52 9428 

53 9428 

54 9428 

55 9430 

56 9430 

57 9430 

58 9428 

59 9430 

60 9430 

61 9430 

62 9430 

63 9428 

64 9430 

153 8730 

1 54 6730 

162 9428 

298 9437 

550 10966 

580 1 0966 


Proposed  Rules: 

Ch  IV 10807 

50  11397 

56 11397 

69 10803 

154 10264 

298  9456  11397 

572 10810 

47  CFR 

Ch.  1 8627,  9016 

0 9632 

1 11151.  11161 

21 11161 

22 10029,  1 1 505 

42 11161 

43 11161 

64 9033 

69 9633 

73-    8325-8335.  6628,  8634, 
9033-9035.9804,  10768 

74         9035 

90 10231 

94 10231 

97         10771 

Proposed  Rules: 

Ch.  1 9462  *0274 

1 10814  11402 

2  9059.  9060  9292  'lOOO 

15 9059 

21 1''402 

22 9059.  11519 

25 9059 

64 9060.  10510 

73 8347,  9060-9074,  9804 

10817  11000  11188  11190 

'1406 
76       9076.  10274,  11  100, 

11191 

83 10066 

90 9059,  9060.  9293,  10821 

97       8348,  10087  10275 

48  CFR 

Ch  1 10233 

Ch  5 10036 

Ch  29 8914 

Proposed  Rules: 

Ch.  5 9293 

14 11522 

31 8752 

36 10516 

52 11522.  11523 

533 1C276 

49  CFR 

1 9036 

25 8955 

1 07 1 0060 

172 11048 

173 8635,  11046 

174 11C48 

176 1 1046 

1 77 1 1 046 

1 78 1 1 048 

179 11 048 

533 11162 

555  10771 

571 10772,  10968.  11506 

574 10772 

830 11165 

1033 11366,  11368 

1048 10233 

1135 10969 

1152 8566 

1220...;. 10774 


i 
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Propo»«<l  RuIm: 

25 8987 

172 10088 

173 10088 

215 9293,  9977 

571      9294,  11209,  11213 

830 11214 

1171 9298,  10822 

50CFR 

21 ~ 8636 

91 9279 

611 8335 

641 11166 

651 8735 

652 11166 

655 10499 

671 8348,  10233 

672 10234, 

675 

PropoMd  Rules: 

17 9083-9095.  9300,  10276 

20 10276 

26 9300 

33 8752 

285 11215 

663 10290 

677 8348 


11368 
11369 


UST  OF  PUBLIC  LAWS 

Note:  No  puWic  bills  wtuch 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  indusior 
in  today's  List  of  Public 
Laws. 
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Agricultural  Marketing  Service 

RULES 

Meats,  prepared  meats,  and  meat  products:  gradinc 
certification,  and  standards. 
11814         Fee  increase  m:enm 

PROPOSED  RULES 

Meats,  prepared  meats,  and  mca'  products;  grading 
certification,  and  standards: 
11816  Fees;  change  in  criteria  for  service  charges 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Federal  Grain 

Inspection  Service:  Forest  Service. 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Firearms  and  ammunition,  commerce: 
11692  Firearms  acquisition  and  disposition  record, 

format;  CFR  correction 

Antitrust  Division 

NOTICES 

11762      National  cooperative  research  notification; 
Bell  Communications  Research,  Inc.  et  al. 


Army  Department 

See  also  Engineers  C'lrps. 

NOTICES 

Meetings: 
11751  U.S.  Mili;ar\  A(  adem\    Bor 


o:'  Visitors 


Bonneville  Power  Administration 
NOTICES 
11818      Model  conservation  standards   recon-.mcnded 
surcharge:  proposed  polK  y  and  inquiry 

Census  Bureau 

PROPOSED  RULES 

11708      Population  and  income  estimates,  publication; 

challenge  procedures 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements, 

11757  Workplace  health  hazard  evaluaiions  .;NiOSH) 
Meetings: 

11758  Immunization  Practices  .Advisory  Committee 
11753          luhcrculosis,  future  research;  prospects  and 

priorities  for  eradication  of  disease;  correction 
11758      Sen'mel  health  event  follow-back  project:  MOSH 
meeting 

Coast  Guard 

RULES 

Drawbridge  operations: 
11634  South  Carolina 

Ports  and  waterways  safety; 
11695         Ohio  River;  safetv  zone 

PROPOSED  RULES 

Drawbridge  operations: 
11736  Florida 


11741      -Mobile  offshore  drilling  unit  requirements   re\;s'on: 
advance  notice 

Commerce  Department 

See  also  Census  Bureau:  International  Trade 
Administration:  .Minority  Business  Development 
Agency;  National  Bureau  of  Stdndards;  .\,i":,-o.l 
Oceanic  and  .Mmospheric  .■\d.'n:n.strat:on 

NOTICES 

11745      .-\)2encv  infijr.n.jtion  iuiiection  oCi:i  ities  under 
OMB  re-,  .pw 

Commodity  Futures  Trading  Commission 

RULES 

11656     Leverage  transactions 

Defense  Department 

Sr  ■'  a, SO  .-^rr-.y  Department:  Engineers  Co^ps,  Navy 
Department. 

RULES  y 

Personnel: 
11693  Personal  services  contracts  for  direct  health  care 

providers 

NOTICES 

.Ntt'etmgs: 

11751  Electron  Dp\ces  Advisory  Grcup 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances; 
11690         3-methylfentanyl 

Education  Department 

NOTICES 

MtrPtings: 

11752  International  Education  Programs  National 
.■\(iv:sor\  Board 

Energy  Department 

Sc-e  Bonne\.ile  Power  Administra'ion,  Fedt"-a! 
Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

I  "vironmen'-jl  statements:  availability,  etc.: 
11751  \rkansas  River.  AR 

Environmental  Protection  Agency 

RJLES 

T   \;c  substances: 
11695  Chemical  information,  prelimunary  assessrr.ent; 

hst  addition 
11697         Health  and  safety  data  reporting;  submiission  of 

hsts  and  copies  of  studies;  addition  to  list  of 

chemicals 

PROPOSED  RULES 

.•\  '  pollution  cnn'ro':  new  motor  vehicles  and 
c'^i;;nes 
11739  Nitrogen  oxides  (NO,)  emission  standards,  diesel 

powered  light-duty  vehicles.  1981-1984  miodel 
years;  waiver  application;  public  hearing,  etc. 
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11738 

11737 
11740 

11655 


11705 
11706 
11707 


11699 


11743 


11744 


11753 
11783 


11653 


11754 
11754 


11656 

11783 
11752 


11745 


Air  quality  implementation  plans: 

Clean  Air  Act  Part  D,  compliance  with  statutory 

provisions,  etc. 
Air  quality  implementation  plans,  preparation, 
adoption,  and  submittal: 

Motor  vehicle  emission  factors:  workshop 
Hazardous  waste: 

Treatment,  storage,  and  disposal  facilities:  permit 

writers'  guidance  manual  availability;  correction 

Farm  Credit  Administration 
RULES 

Conflict  of  interests:  personnel  administration 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 

Boeing 

Wytwornia  Sprzetu  Komunikacyjnego 
Transition  areas 

Federal  Communications  Commission 

RULES 

Radio  services,  special 

Emission  designators:  clarification  of  usage 
PROPOSED  RULES 

Common  carrier  services,  special  radio  services, 
etc.: 

Cellular  sytems  frequency  allocation,  land  mobile 
satellite  and  private  land  mobile  services; 
extension  of  time 
Radio  services,  special: 

Satellite  communications;  direct  broadcast 
satellite  service  technical  standards;  extension  of 
time 

NOTICES 

Hearings,  etc.: 

Richford  Broadcasting  Co.  et  al.;  correction 
Meetings:  Sunshine  Act 

Federal  Deposit  Insurance  Corporation 

RULES 

Applications,  requests,  submittals,  authority 
delegations,  etc.,  and  practice  and  procedure  rules: 

Capital  maintenance  directives;  deposit 

insurance  termination,  etc. 

Federal  Emergency  Management  Agency 

MOTJCES 

Disaster  and  emergency  areas: 

Florida 
Emergency  food  and  shelter  program 

Federal  Energy  Regulatory  Commission 

RULES 

Elecrtric  utilities  (Federal  Power  Act): 
Water  power  projects;  application  for  license, 
permit  and  exemption  from  licensina 

NOTICES 

Meetings;  Sunshine  Act 

Natural  gas  certificate  filings: 

Mountain  Fuel  Resources,  Inc.,  et  al. 

Federal  Grain  Inspection  Service 

NOTICES 

Meetings: 

Advisory  Committee 


Federal  Home  Loan  Ban(<  Board 

NOTICES 
Conservator  appointments: 
11755  Northlake  Federal  Savings  &  Loan  Association 

Covington,  IJK 

Federal  Maritime  Commission 

NOTICES 

11755  Agreements  f;:ed.  etc. 
Freight  forwarder  licenses: 

11756  Dickson.  Gordon  H.,  et  al.;  revocations 

11756  Peach  International  et  al. 

Federal  Procurement  Policy  Office 

NOTICES 

11762     Federal  audiovisual  activities,  management 
(Circular  A-114) 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

11757  State  National  Bancorp,  Inc..  et  al. 

Federal  Trade  Commission 

PROPOSED  RULES 
11709     Health  spas;  staff  report  publication;  extension  of 
time 


Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Carlisle  Insurance  Co.:  authority  terminated 
Far  West  Insurance  Co. 

First  California  Property  &  Casualty  Insurance 
Co. 
Gramercy  Insurance  Co. 


11781 
11781 
11781 

11782 


11690 


11758 


,11758 


Food  and  Drug  Administration 
RUUS 

Human  drugs: 

Antibiotic  drugs;  sterile  ceftriaxone  sodium: 

correction 
NOTICES 
Food  additive  petitions: 

Drew  Chemical  Corp.;  correction 
Memorandum  of  understanding: 

National  Institute  on  Drug  Abuse;  domestic 

scheduling  of  drugs  of  abuse:  correction 


Forest  Service 

NOTICES 

11745     Grazing  fee  review  and  evaluation  report;  meeting 

Health  and  Human  Services  Department 

Sfp  Centers  for  Disease  Control:  Food  and  Drug 
Administration;  Health  Care  Financing 
Administration;  Social  Security  Administration. 

Health)  Care  Financing  Administration 

NOTICES 

11758     Organization,  functions,  and  authority  delegations 

Interior  Department 

See  Land  Management  Bureau:  Minerals 
Management  Service;  Surface  Mining  Reclamation 
and  Enforcement  Office 
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Internal  Revenue  Service 

NOTICES 
11782     Tax  Forms  Coordinating  Committee:  annual  forms 

review  process:  inquiry 


International  Trade  Administration 

NOTICES 

Antidumping: 

Fuel  ethanol  from  Brazil 
Scientific  articles;  duty  fiee  entry: 

Justice  Department  et  al. 

Moncnef  Radiation  Center 


11748 

11747 
11747 

11746 


Universitv  of  Texas  Svstem  Cancer  Center  et  al. 


National  Bureau  of  Standards 

NOTICES 

Information  processing  standards.  Federal: 
11748  .Ada  p-'ogramming  language,  proposed:  :nqu:-y 

National  Credit  Union  Administration 

NOTICES 

11785      Meetings.  Su-.shme  Ac! 

National  Oceanic  and  Atmospheric 

Administration 

NOTICES 

Marine  mammal  permit  applications,  ftc: 
11751  .North  Gulf  Oceanic  Society 


11760 
11760 
11761 
11761 


11762 


11740 


11759 
11759 

11802 


11750 


11762 


Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Agricultural  cooperative  transportation;  filing 

notices 
Rail  carriers: 

Cost  reco\Ki\  procedures:  adjustment  factor 

Railroad  operation,  acquisi'ion,  construction,  etc.: 

Southern  Railway  Co,  et  al. 

Railroad  services  abandonment: 

Oregon-Washington  Railroad  S  Navigation  Co.  et 
al. 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 

Administration, 

NOTICES 

Pollution  control:  consent  judgments: 
Borden,  Inc. 

Land  Management  Bureau 

NOTICES 

Grazing  fee  review  and  evaluation  report;  meeting 
(Editorial  Note:  For  a  document  on  this  subject,  see 
entry  under  Forest  Service.) 

Legal  Services  Corporation 

PROPOSED  RULES 

Sunshine  Act:  implementation 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf:  development  operations 

coordination: 

Kerr-McGee  Corp, 

TXP  Operating  Co. 
Outer  Continental  Shelf  operations: 

Western  Gulf  of  Mexico:  lease  sale 

Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 

California 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Space  and  Earth  Science  Advisory  Committee 


11752 


11771 


11771 


11788 


11700 


11657 


11718 


11709 


11725 


11773 


11772 


11774 
11774 


Navy  Department 

NOTICES 

Meetings. 

Naval  Research  .Ad\isorv'  Commiittee 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Meetings: 

Demand  Forecasting  .Advisory  Corrimi'iee 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Multiem.plo\  er  pension  plans:  bond  escrow 
exemption  requests: 

Great  .Atlantic  h  Pacific  Tea  Co  .  Inc  .  et  al 

Personnel  Management  Office 

RULES 

Performance  management  and  recognition  s\s'.e:n; 

interim 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  nititenals: 

Individual  exemptions:  conversion  into 

regulations  of  general  applicability- 
Securities  and  Exchange  Commission 

RULES 

.Accounting  bulletins,  staff: 

Financial  statements,  etc.:  last-m,  first-ou". 

inventory  accounting  practices 
PROPOSED  RULES 
Investment  advisers; 

Compensation  based  on  share  of  capital  gains. 

etc.:  conditional  exemption 
l"\estment  companies: 

Separate  accounts  funding  scheduled  premium 

variable  life  insurance  contracts 
Securities: 

Business  combination  transactions   registra':un 

form 

NOTICES 

.Agency  information  collection  act-vi'ies  under 
0MB  review 

.Applications,  etc.; 
Alleghany  Corp. 

Su:f-regulatory  organizations:  proposed  rule 

'hanges' 
Boston  Slock  Exchange  Clearing  Corp 
Chicago  Board  Options  Exchange    Inc 


VI 


Federal  Register  /  Vol.  50.  No.  57  /  Monday.^arch  25.  1985  /  Contents  * 


11775, 
11776 
11777 


11779 
11779 
11780 

11780 

11780 


11698 


11735 


11780 


11781 


11782 


Municipal  Securities  Rulemaking  Board  '2 

documents) 

National  Assocmtion  of  Secu^itie';  Dpaier-,    Inc. 

Small  Business  Administration 

NOTICES 

Applications,  etc.: 

Brentwood  Capitdl  Corfj 

FCA  Investment  Co. 

Westamco  Investment  C) 
Disaster  loan  areas 

New  York 
License  surrenders: 

Permian  Basin  Capi'al  Co^p. 

Social  Security  Administration 

RULES 

Public  assistance  pr(igr.;r!";s 
Quality  control  requirements   CFR  ;;(jrrectioa 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Perm.anent  program,  submission: 
Kansas 

Transportation  Department 

See  ol.>o  Coast  Giiard;  Federal  .-XMii'^or; 
Administration;  Research  and  Special  i*rograms 

Administration 

NOTICES 

Aviation  proceedings:  Lertitu.r.es  of  public 
corvenit-nce  and  necess;ty  and  foreiyn  air  carrier 
permuts;  weekly  applications 
Aviation  proceedings,  heannes,  t'tc: 
Southwest  Airlines  Co 

Treasury  Department 

See  al.-io  Alcohol.  ToIlhco  <;'id  i-iuanr^s  Bureau; 
Fisral  Service:  Inte^-nr.!  Revenue  Service. 

Veterans  Administration 

NOTICES 

Environmental  Statf-ments:  availability,  etc.: 

Crand  Rnpuis,  Mi 


Separate  Parts  in  This  Issue 
Part  II 
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This    section   of   the    FEDERAL    REGISTER 
contains   regulatory   documents   having 
general   applicability   and   legal   effect,    most 
of   which   are   keyed   to   and   codified   in 
the   Code   of   Federal    Regulations,   which   is 
published   under   50   titles   pursuant   to   44 
use.    1510. 

The   Code   of   Federal    Regulations   is   sold 
by   the   Supenntendent   of   Documents 
Pnces   of   new   books   are   listed   m   the 
first   FEDERAL   REGISTER   issue   of   each 
wflek 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303  and  308 

Applications,  Requests,  Submittals, 
Delegations  of  Authority,  and  Notices 
of  Acquisition  of  Control;  Rules  of 
Practice  and  Procedures 

AGENCY:  P'ederal  Deposit  Insurance 

Corporation. 

action:  Final  amendment  to  existing 

regulations. 

summary:  FDIC  is  amending  its 
regulations  (1)  to  authorize  its  Board  of 
Review  to  issue  a  directive  to  a 
nonmeniber  banking  institution  that  fails 
to  maintain  capital  at  or  above  the 
minimum  capital  requirement 
established  by  FDIC,  to  issue  a  notice  of 
assessment  of  civil  money  penalty 
against  an  institution  or  its  official  that 
fails  to  comply  with  such  a  directive  in 
violation  of  the  International  Lending 
Supervision  Act  of  19B3.  and  to  enter 
into  certain  written  agreements;  and  (2) 
to  authorize  its  Executive  Secretary  to 
issue  an  order  to  terminate,  by  consent. 
the  deposit  insurance  of  a  bank  that  has 
ceased  to  accept  deposits  other  than 
trust  funds.  The  amendment 
redesignates  the  legal  officer  with 
certain  authority  to  take  specified  action 
in  certain  enforcement  proceedings. 
Finally,  the  amendment  corrects  certain 
technical  errors  and  omi.ssions  in  FDIC's 
rules  of  practice  and  procedures  and 
conforms  those  rules  with  this 
amendment  to  Part  303. 
EFFECTIVE  DATE:  March  2'n  Tia.5 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Meador.  Counsel.  Legal 
Division,  Federal  Deposit  Insurance 
Corporation.  550 — 17th  Street  \'W., 
Washington,  DC.  204.29  ISC':]  389-4171. 

SUPPLEMENTARY  INFORMATION:  The 

amendment  described  below  is  designed 


to  im.prove  the  operations  of  the  FDIC's 

enforcement  procedures,  including 
delegation  of  certain  new  enforcement 
authority  and  authority  to  act  in 
connection  with  certain  uncontested 
cases. 

Section  908  of  the  International 
Lending  Supervision  Act  of  1983  (Title  9 
of  the  Domestic  Housing  and 
International  Recovery  and  Financial 
Stability  Act,  12  U.S.C.  3907  (Supp.  I 
1984)1  directs  that  each  appropriate 
federal  banking  agency  shall  cause 
banking  institutions  to  achieve  and 
maintain  adequate  capital  by 
establishing  minimum  levels  of  capital 
for  such  banking  institutions.  The 
statute  provides  that  each  appropriate 
federal  banking  agency  may  issue  a 
directive  to  a  banking  institution  that 
fails  to  maintain  capital  at  or  above  its 
required  level.  FDIC's  Board  has 
adopted  regulations  implementing 
p.'ocedures  to  issue  such  directives.  This 
amentiment  delegates  authority  to 
FDIC's  Board  of  Review  to  issue  capital 
maintenance  directives  in  accordance 
with  the  minimum  capital  requirements 
established  at  §§  325.3  and  325.4  of 
FDIC's  rules  and  regulations  (50  FR 
111J8.  March  19,  1985).  This  amendment 
also  delegates  authority  to  FDIC's  Board 
of  Review  to  issue  notices  of  assessment 
of  civil  money  penalties  against  banks 
and  individuals  who  violate  such 
directives,  and  provides  a  procedural 
framework  to  conduct  a  hearing  on  the 
evidence  supporting  the  assessment  of  a 
civil  money  penalty  for  violating  FDIC's 
capital  directive. 

The  amendment  delegates  authority  to 
the  Executive  Secretary  to  issue  consent 
orders  to  terminate  deposit  insurance 
for  insured  banks  that  have  ceased  to 
take  any  deposits  other  than  trust  funds 
(12  U.S.C.  1818(p)).  Such  orders  are 
almost  always  issued  pursuant  to  the 
request  of  the  subject  banks  and, 
therefore,  do  not  involve  adversarial 
issues. 

The  FDIC  has  established  the  Office 
of  the  Deputy  General  Counsel  for 
Regional  and  Corporate  Affairs  and  has 
assigned  that  office  responsibility  for 
prosecution  of  enforcement  cases  under 
sections  7.  8  and  18  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1817, 
1818  and  1.328),  The  amendment  changes 
the  designated  officer  with  delegated 
authority  in  this  area  to  reflect  this 
administrative  reorganization. 


Finally,  the  amendment  corrects 
certain  technical  errors  and  omissions  in 
FDIC's  rules  of  practice  and  procedures 
and  conforms  those  rules  with  this 
amendment  to  Part  303, 

Regulatory  Factors 

The  Paperwork  Reduction  Act  (44 
L'.S,C.  3501  et  seq.)  is  inoperative  here 
because  the  amendment  does  not 
impose  recordkeeping  or  reporting 
burdens  on  any  member  of  the  public  In 
accordance  with  the  Regulatorv 
Flexibility  Act  (5  U  S.C.  605(b))",  the 
Board  of  Directors  hereby  certifies  that 
the  amendment  will  not  have  a 
significant  economic  impart  on  a 
substantial  number  of  small  entities. 

The  changes  amend  rules  of  FDIC 
internal  organization,  procedure  and 
practice.  Therefore,  in  accordance  with 
the  Administrative  Procedure  Act 
("APA")  (5  use.  553),  the  Board  of 
Directors  may  wai%e  notice  of  proposed 
rulemaking  and  public  comment,  and  the 
Board  of  Directors  has  determined  good 
cause  exists  for  making  the  rules 
immediately  effective. 

List  of  Subjects 

12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations.  Bank 
deposit  insurance.  Banks,  banking. 

12  CFR  Part  308 

Administrative  practice  and 
procedures.  Claims,  Courts.  Equal 
access  to  justice.  Lawyers  Penalties. 

PART  303— APPLICATIONS. 
REQUESTS,  SUBMITTALS. 
DELEGATIONS  OF  AUTHORITY.  AND 
NOTICES  OF  ACQUISITION  OF 
CONTROL 

Part  303  of  chapter  III  of  title  12  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Pari  303  is 

amended  to  read: 

Authonty:  Sees.  2(5),  2(6),  2(7)(j),  2(8),  2(9 
-Seventh'  and  Tenth"),  2(18).  2(19),  Pub.  L 
No,  797.  64  Stat  876,  881.  891,  893  as 
amended  by  Pub,  I.  No  86-^63.  74  Stat,  129: 
sec,  2,  Pub.  L,  No.  87-827.  76  St,3t  953:  Pub,  L. 
No.  88-593.  78  Stat.  940:  Pub.  L.  No.  89-79.  79 
Stdt.  244:  sec.  1.  Pub.  L  No  89-356.  80  Stat,  7: 
sec.  121c).  Pub,  L.  No.  89-^85.  80  Stat.  242:  sec. 
3.  Pub  L  No.  89-5M~.  80  S'.at   824:  title  I!  sees. 
201,  205,  Pub.  L,  No  89-695  60  Stat,  1055:  sec, 
2(b),  Pub,  L.  No.  90-505,  82  Stat  856:  sees. 
6(c)(7),  (12),  (13),  Pub  L  No  95-369,  92  Stat 
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fn6-620:  tirle  III.  sees  306.  309  and  titln  VI. 
st'c  602.  Hub.  L  .\o.  95-630.  92  Stdt.  3677.  3r>«3 
(12  US.C.  1815.  1816.  1817(jl,  1818.  1819 
Seventh"  and  "Tenth".  1828.  18:;9):  title  I. 
s"c.  106,  Pub  L.  No.  90-321.  82  Stiit.  150  as 
.imended  by  title  IV,  sec.  403  Pub.  L.  No.  93- 
495.  88  Stat  1517  and  title  VI.  sec.  608.  Pub  I 
\o  96-221.  94  Stat.  171  (15  C.S  C.  1607). 

2.  Section  303.13(o)  is  anipnded  by 
changing  each  reference  therein  to  the 
officer  designated  as  "Deputy  General 
Counsel  for  Open  Bank  Regulatons  and 
Supervision"  to  "Deputy  General 
Counsel  for  Regional  and  Corporate 
Affairs." 

3.  Section  303.13(o)(4)  is  amended  by 
adding  an  ultimate  sentence  to  read  as 
follows:  "The  Board  of  Review,  in  its 
discretion,  may  compromise,  modify,  or 
remit  the  amount  of  any  penalty 
assessed  pursuant  to  this  paragraph." 

4.  Section  303.13(o)(9)  is  amended  by 
mserting  "or  section  910(d)  of  the 
International  Lending  Supervision  Act  of 
1983"  after  "section  106(b)  of  the  Bank 
Holding  Company  Act." 

5.  Section  303.13(o)  is  amended  by 
adding  new  paragraphs  (10).  (11)  and 
(12)  to  read  as  follows: 

§303.13    Other  delegations  of  authority. 

(o)  Initiation,  processing  and 
disposition  of  administrative 
enforcement  proceedings.  *   *   * 

(10)  Issuance  of  directive  to  achieve 
and  maintain  adequate  capital.  The 
Board  of  Review  is  hereby  delegated 
authority  to  issue  a  directive  to  a 
banking  institution  that  fails  to  maintain 
capital  at  or  above  the  m.inimum  capital 
requirement  for  insured  state-chartered 
banks  that  are  not  members  of  the 
Federal  Reserve  System,  as  established 
Ht  §§  325.3  and  325.4(b)  of  FDlCs  rules 
and  regulations.  The  Board  of  Directors 
expressly  retains  all  authority  with 
respect  to  any  action  taken  or  proposed 
to  be  taken  by  the  FDIC  pursuant  to 

§  325.4(c)  of  FDICs  rules  and 
regulations. 

(11)  Assessment  of  civil  money 
penalty  for  violation  of  capita! 
maintenance  directive.  The  Board  of 
Review  is  hereby  delegated  authority  U< 
issue  a  notice  of  assessment  of  civil 
money  penalty  against  any  insured 
nonmember  bank  or  its  official  for  anv 
violation  of  any  provision  of  chapter  40 
of  title  12  of  the  United  States  Code,  or 
any  rule,  regulation,  or  order  issued 
thereunder  by  the  FDIC. 

(12)  Acceptance  of  written 
agreements.  The  Board  of  Review  is 
hereby  delegated  authority  to  accept  or 
enter  into  on  behalf  of  the  FDIC  any 
written  agreement  with  an  insured  bank, 
or  any  director,  officer,  employee,  agent, 
or  other  person  participating  in  the 


conduct  of  the  affairs  of  such  bank, 
pertaining  to  any  matter  which  may  be 
addressed  by  the  FDIC  pursuant  to 
section  8(b)  cf  the  Federal  Deposit 
Insurance  Act. 

6.  Section  303.13  is  amended  by 
adding  a  new  paragraph  (p)  to  read  as 
follows: 

§  303.13    Other  delegations  o(  authority. 

(p)  Issuance  of  order  to  terminate 
deposit  insurance  undsr  12  U.SC.  1818 
(p).  The  Executive  Secretary  is  hereby 
delegated  authority  to  issue  a  consent 
order  terminating  the  insured  status  of 
an  insured  banking  institution  that  has 
ceased  to  engage  in  the  business  of 
receiving  deposits  other  than  trust 
funds,  as  defined  in  section  8(p)  of  the 
Federal  Deposit  Insurance  Act;  provided 
that  any  action  by  the  Executive 
Secretary  taken  under  this  paragraph 
shall  be  with  the  concurrence  and  upon 
the  recommendation  of  the  Director  of 
the  Division  of  Bank  Supervision,  or  his 
designee,  and  the  Duputy  General 
Counsel  for  Regional  and  Corporate 
Affairs,  or  his  designee. 

PART  308— RULES  OF  PRACTICE  AND 
PROCEDURES 

Part  308  of  chapter  III  of  title  12  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  308 
reads  as  follows:  I 

Authority:  Sec.  2(9),  Pub.  L.  No.  797,  64  Stat. 
im  (i:  i;.S.C.  1819):  sec.  18.  Pub.  L.  No.  94-29, 
80  StHl.  155  (15  U.S.C.  78w):  sec.  801.  Pub.  L. 
\o.  95-*30.  92  Stat.  3641  (12  U.S.C.  1972):  sec. 
203.  Pub.  L.  No.  96-481,  94  Stat.  2325  (5  L'.S.C. 
504|. 

2.  Section  308.07(b)(9)  is  amended  by 
removing  the  word  "decide"  and 
inserting  in  its  place  the  word  "grant". 

3.  Section  308.07(b)  is  amended  by 
adding  a  new  paragraph  (12)  to  read  as 
follows: 

§  308.07     Conduct  of  hearings. 

"  •  *  •  • 

(b)  Authority  of  administrative  law 
judge.  *   *   * 

(12)  To  disqualify  himself  or  herself  by 
motion  made  by  a  party  or  on  his  or  her 
own  motion  where  he  or  she  has  a 
financial  interest  in  any  of  the  parties  or 
a  relationship  with  a  party  that  would 
make  it  -nappropriate  for  him  or  her  to 
act. 
•         *         *         •         ♦ 

4.  Section  308.07  is  amended  by 
redesignating  paragraphs  (d),  (e),  (f).  (g). 
(h).  (i).  (j).  and  (k)  as  (e).  (f).  (g).  (h).  (i). 
(j).  (k),  and  (1)  respectively,  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


§  308.07    Conduct  of  hearings. 

(d)  Separation  of  functions.  No  officer, 
employee,  or  agent  of  the  FDIC  engaged 
in  the  performance  of  investigative  or 
prosecutorial  functions  in  connection 
with  any  proceeding  shall,  in  that 
proceeding  or  a  factually  .'•elated 
proceeding,  participate  or  advise  in  the 
decision  of  the  administrative  law  judge, 
except  as  a  witness  or  counsel  in  the 
proceeding. 


§308.59    (Amended) 

5.  Section  308.59  is  amended  by 
changing  "IS  days"  to  "30  days". 

§308.64     (Amended  I 

6.  Section  308,64{a)  is  amended  by 
removing  the  period  at  the  end  of  the 
last  sentence  and  adding  ",  or  (4)  any 
provision  of  chapter  40  of  title  12  of  the 
United  States  Code,  or  any  rule, 
regulation,  or  order  issued  thereunder  by 
the  FDIC." 

7.  Section  308.65  is  revised  to  read  as 
follows: 

§  308.65    Violation  of  order  or  directive  as 
grounds  for  assessment. 

If,  in  the  opinion  of  the  Board  of 
Directors,  an  insured  nonmember  bank 
or  its  official  has  violated  any  final 
order  issued  pursuant  to  section  8(b)  or 
8(c)  of  the  Federal  Deposit  Insurance 
Act  and  subpart  D,  or  any  provison  of 
chapter  40  of  title  12  of  the  United  States 
Code,  or  any  rule,  regulation,  or  order 
issued  thereunder,  the  Board  may  assess 
upon  the  bank  or  official  a  civil  penalty 
of  not  more  than  $1,000  per  day  for  each 
day  during  which  such  violation 
continues. 

13.  Section  308.81  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§  308.81     Hearing. 

'  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
554-57)  and  subpart  B  shall  apply  to  the 
hearing. 

By  direction  of  the  Board  of  Directors,  18th 
of  March,  1985. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

|FR  Doc.  85-6946  Filed  3-22-8,5:  8:45  am] 
BILUNG  CODE  6714-01-W 
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FARM  CREDIT  ADMINISTRATION 
12CFR  Part  612 

Personnel  Administration 

agency:  Farm  Credit  Administration. 
action:  Final  rule. 

summary:  The  Farm  Credit 
.-Xdministration  ("FCA").  by  its  Federal 
Farm  Credit  Board  ("Federal  Board"),  is 
amending  its  regulations  relating  to 
standards  of  conduct  for  directors. 
officers,  and  employees  of  Farm  Credit 
System  ("System")  institutions.  The 
regulations  delete  or  modify  several 
e.xisting  regulatory  provisions  to  enable 
System  institutions  to  e.xercise  greater 
discretion  in  administering  matters 
involving  their  business  relationships 
with  their  agents  consistent  with  good 
business  practices.  The  regulations  will 
provide  adequate  measures  to  aid  in 
safeguarding  the  interests  of  System 
institutions  and  their  member/ 
borrowers,  without  unduly  infringing 
upon  the  rights  of  System  agents  or 
placing  undue  administrative  burdens 
on  System  institutions. 

EFFECTIVE  DATE:  Thirty  days  from  this 
publication  date,  provided  either  or  both 
Houses  of  Congress  are  in  session. 
Notice  of  the  effective  date  will  be 
published. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  L.  Norton,  Office  of  General 
Counsel,  Farm  Credit  Administration, 
McLean.  Virginia  22102-5090,  (703)  883- 
4020. 

SUPPLEMENTARY  INFORMATION:  On 

December  10.  1984,  FCA  noticed  and 
published  for  comment  proposed 
amendments  to  12  CFR  Part  612  (49  FR 
48051^8053)  concerning  the  FCA 
standards  of  conduct  regulations 
pertaining  to  agents  of  System 
institutions.  The  amendments  to  these 
regulations  were  initiated  as  a  result  of 
inquiries  and  suggestions  received  by 
the  FCA  from  various  segments  of  the 
System  on  this  topic.  The  major  areas  of 
concern  submitted  to  the  FCA  have 
centered  on  practical  obstacles  to 
applying  and  enforcing  the  provisions  of 
the  regulations  applicable  to  agents  and 
possible  undue  regulatory  infringements 
on  the  rights  of  agents.  The  Federal 
Board  reaffirms  that  System  institutions 
need  to  exercise  safe  and  sound 
business  practices  in  their  relationships 
with  agents,  but  that,  in  general,  the 
regulations  governing  agents  should  not 
proscribe  particular  activities. 

Two  parties  commented  on  §  612.2150. 
Employees — prohibited  acts.  One 
commentator  expressed  opposition  to 
permitting  employees  to  serve  on  boards 


of  cooperatives  that  borrow  from  the 
district  bank  for  cooperatives.  The 
commentator  believed  the  potential  for 
conflicts  would  be  very  high  because  the 
employee  could  easily  violate  his/her 
fiduciary  duties  or  divulge  confidential 
System  inform.ation.  The  second 
commentator  believes  there  is  a  conflict 
between  §  612.2150  paragraphs  (b)(1). 
whu.h  prohibits  em.ployees  from 
deliberating  on  matters  affecting  their 
interests  or  the  interests  of  an  entity 
they  control,  and  (b)l6)  of  the  proposed 
regulations,  which  would  perm.it  a  bank 
for  cooperatives  employees  to  serve  on 
the  board  of  a  cooperative  that  borrows 
from  the  employing  institution.  As 
discussed  below,  the  final  regulation 
resolves  this  issue.  However,  it  should 
be  noted  that  there  is  no  conflict 
between  paragraph  (b)(1)  and  proposed 
paragraph  (bj(6).  Proposed  paragraph 
(b)(6)  would  permit  an  employee  to 
serve  on  the  board  of  a  cooperative 
while  paragraph  (b)(1)  would  prohibit 
the  employee  from  deliberating  on 
matters  affecting  that  cooperative.  The 
first  paragraph  permits  the  relationship 
while  the  second  paragraph  prohibits 
the  employee  from  deliberating  matters 
involving  that  relationship. 

The  Federal  Board  has  reevaluated 
this  issue  and  believes  the  concerns  of 
the  commentators  regarding  potential 
conflicts  of  interest  are  valid  and  should 
be  addressed.  .Accordingly,  the 
regulation  has  been  modified  to  prohibit 
an  employee  of  a  bank  for  cooperatives 
from  serving  on  the  board  of  a 
cooperative  that  borrows  from  the 
employing  institution.  The  Federal 
Board  believes  this  modification  will 
alleviate  concerns  relating  to  employee 
fiduciary  duties  and  adverse  criticism 
that  might  stem  from  an  employee's 
participation  in  the  decisionmaking 
process  of  a  cooperative. 

List  of  Subjects  in  12  CFR  Part  612 

Agriculture.  Banks.  Banking.  Conflict 
of  interest.  Government  employees. 

PART  612— PERSONNEL 
ADMINISTRATION 

As  stated  in  the  preamble.  Part  612  of 
Chapter  VL  Title  12  of  the  Code  of 
Federal  Regulation  is  amended  as 
follows: 

1.  Section  612.2130  is  amended  by 
revising  paragraphs  (a)  and  (g)  to  read 
as  follows: 

§  612.2130    Definitions. 

For  purposes  of  this  subpart,  the 
following  terms  are  defined: 

(a)  "Agent"  means  any  person,  other 
than  a  director  or  employee,  who 
represents  the  System  institution  in 
contacts  with  third  parties  or  who 


provides  professional  services  to  a 
System  institution,  such  as  legal, 
accounting,  appraisal,  and  other  similar 
services. 

•  *         •         •         • 

(g)  "Employee"  means  any  salaried 
officer  or  part-time,  full-time,  or 
temporary  salaried  employee. 

•  •         *         •         • 

2.  Section  612.2150  is  amended  by 
revising  paragraph  (b)i6)  to  read  as 
follows: 

§  612.2150    Employees— prohibited  acts. 

•  ♦  •  t  * 

lb)  *  •  • 

(6)  Shall  not  serve  as  an  officer  or 
director  of  an  entity  that  transacts 
business  with  a  System  institution  in  the 
district  or  of  any  commercial  bank, 
savings  and  loan,  or  other  non-System 
financial  institution,  except  employee 
credit  unions.  For  the  purposes  of  this 
paragraph,  "transacts  business"  does 
not  include  loans  by  a  System  institution 
to  a  family-owned  entity,  and  does  not 
include  transactions  with  nonprofit 
entities  or  entities  in  which  the  System 
institution  has  an  ownership  interest. 
With  the  prior  approval  of  the  board  of 
the  employing  System  institution,  an 
employee  of  a  Federal  land  bank, 
Federal  intermediate  credit  bank,  or 
association  may  serve  as  a  director  of  a 
cooperative  which  borrows  from  a  bank 
for  cooperatives.  Boards,  prior  to 
approving  such  employee  requests,  shall 
evaluate  the  potential  of  the  em.ployee's 
proposed  directorship  for  violating  any 
regulations  contained  in  this  subpart. 
with  particular  emphasis  on  the 
requirements  of  §  612.2190,  Devotion  of 
time  to  official  duties. 

*  «  •  «  • 

3,  Section  612,2200  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§  612.2200    Soliciting  support  in  election 
polls  for  association,  district,  service 
organization,  or  Federal  Farm  Credit  Board 
membership. 

(a)  No  emplo>ee  or  agent  of  a  System 
institution  shall  take  any  part,  directly 
or  indirectly,  in  the  designation  of 
nominees  for  the  Federal  Farm  Cred:! 
Board,  or  the  nomination  or  election  of 
members  of  a  district,  association,  or 
service  organization  board,  or  make  any 
statement,  either  orally  or  in  writing. 
which  may  be  construed  as  intended  to 
influence  any  vote  in  such  designations, 
nominations,  or  elections.  These 
provisions  shall  not  prohibit  employees 
or  agents  from  providing  biographical 
and  other  information  or  engaging  in 
other  activities  pursuant  to  the  district 
policies  and  procedures  for  nominations 
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and  elections.  This  paragraph  does  not 
affect  the  right  of  an  employee  or  agent 
to  nominate  or  vote  for  directors  of  an 
mstitution  of  which  the  employee  or 
agent  is  a  voting  member. 

•  *         *         *         « 

(c)  No  director,  employee,  or  agent 
shall,  for  the  purpose  of  furthering  the 
interests  of  any  candidate  for 
nomination  or  election,  furnish  or  make 
use  of  System  records  thai  are  not  made 
available  for  use  by  all  declared 
candidates. 

4.  Section  612.2220  is  amended  by 
revising  paragraph  (a)  as  follows: 

§  6 1 2.2220     Political  activity. 

(a)  No  salaried  officer  or  employee  of 
a  System  institution  shall  hold  pufjiic 
office  or  be  a  candidate  for  such  office 
unless  the  bank  by  which  he  is 
employed  or  which  supervises  his 
employer  has.  after  investigation  and 
consideration  of  all  facts  involved, 
determined  in  writing  that  such 
candidacy  or  holding  of  public  office 
would  not  bring  justified  criticism  on  the 
grounds  of  political  activities  or 
partialities  or  in  any  other  manner 
adversely  affect  the  best  interests  of  the 
borrower  or  the  operations  and  public 
image  of  the  System  or  any  institutions 
thereof.  All  determinations  made 
hereunder  shall  be  reported  to  the  board 
of  directors  of  the  bank  concerned. 

•  •         *         ♦         ■ 

5.  Section  612.2240  is  revised  to  read 
as  follows: 

§  6 1 2.2240    Gifts  of  favors. 

(a)  No  director  or  employee  of  any 
System  institution  shall  solicit,  give"  or 
receive  any  gift  or  present  from  or  to 
any  director  or  employee  of  the 
employing  or  supervising  institution  or 
any  supervised  institution.  This 
paragraph  shall  not  apply  to  gifts  of  a 
nominal  value  traditionally  exchanged 
as  part  of  acceptable  social  amenities 

(b)  .No  director  or  employee  of  any 
System  institution  shall  at  any  time 
solicit  or  receive  contributions  from  the 
institution's  borrowers  or  loan 
applicants  for  a  gift  or  present  to  any 
director  or  employee  of  a  System 
institution. 

6.  Section  612.2250  is  revised  to  read 
as  follows: 

§612.2250     Improper  use  of  oHicial 
property. 

No  director  or  employee  of  a  System 
institution  shall  use  the  space,  personal 
property,  communication, 
transportation,  or  other  facilities  of  a 
System  institution  for  activities  or 
business  in  such  person's  personal 
interest  or  the  personal  interest  of 
another.  This  provision  does  not  apply 


to  the  use  of  property,  facilities,  or 
resources  pursuant  to  a  lease  or  contract 
with  the  institution  that  is  based  on  an 
agreement  arrived  at  following  arm's- 
length  negotiations,  and  that  is 
evidenced  in  a  document  setting  forth 
the  terms  and  conditions  of  such  use. 
Official  stationery  shall  be  used  only  in 
the  conduct  of  official  business  of  the 
institution,  and  shall  not  be  used  to 
express  opinions  that  do  not  represent 
the  official  views  of  the  institution. 
7.  Section  612.2260  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§612.2260     Standards  of  conduct  for 
agents.  i 

■  •  *  *  « 

(c)  System  institutions  shall  be 
responsible  for  exercising  corresponding 
special  diligence  and  control,  through 
good  business  practices,  to  avoid  or 
control  situations  that  have  inherent 
potential  for  sensitivity,  either  real  or 
perceived.  These  areas  include  the 
employment  of  agents  who  are  related 
to  directors  or  employees  of  the 
institutions:  the  solicitation  and 
acceptance  of  gifts,  contributions,  or 
special  considerations  by  agents:  and 
the  use  of  System  and  borrower 
information  obtained  in  the  course  of 
the  agent's  association  with  System 
institutions. 

(Sees  5.9,  5.12.  5.18.  Pub.  L.  92-181.  85  Stat. 

619  620.  621  (12  U.S.C.  2243.  2246  and  22521 

Donald  E.  Wilkinson. 

Cdvfrnor. 

iFR  Doc.  85-6983  Filed  3-22-65;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Ch.  I  I 

The  Regulation  of  Leverage 
Transactions  and  Other  Off-Exchange 
Future  Delivery  Type  Instruments- 
Statutory  Interpretation 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Statutory  and  regulatory 
interpretation  by  the  Commission's 
Office  of  the  General  Counsel. 


summary:  The  Commissions  Office  of 
the  General  Counsel  is  stating  its  view 
that  various  instruments  which  call  for 
the  future  delivery  of  commodities  and 
which  do  not  meet  the  definition  of  a 
"leverage  contract"  as  contained  in  the 
Commission's  interim  final  leverage 
regulations,  are  commodity  futures 
contracts.  As  such,  the  off-exchange 
offer  or  sale  of  these  instruments  is 


unlawful  under  section  4(a)  of  the 
Commodity  Exchange  Act.  as  amended 
("Act").  7  U.S.C.  6(a)  (1982),  and  may 
also  properly  be  prohibited  under  laws 
enacted  by  the  states. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  R.  Merrill.  Assistant  General 
Counsel.  Office  of  the  Genera!  Counsel, 
Commodity  Futures  Trading 
Commission.  2033  K  Street.  N.'VV., 
Washington,  D.C.  20581,  telephone  (202) 
254-9880. 

SUPPLEMENTARY  INFORMATION:  On 

January  16,  1984.  the  Commission 
adopted  interim  final  rules  which 
establish  a  comprehensive  regulator\ 
scheme  applicable  to  specified  leverage 
transactions.  See  49  FR  5498  (February 
13. 1984)  for  the  text  of  the  rules.  See  ' 
also  50  FR  22  and  50  FR  102  (January  2. 
1985)  for  the  text  of  certain  amendments 
and  proposed  amendments  to  these 
rules.  Section  31.4{w)  of  the  interim 
rules.  17  CFR  31.4(w)  (1984).  as  amended 
by  50  FR  22.  27  (January  2. 1985). 
generally  defines  the  term  "leverage 
contract"  to  mean  a  standardized 
contract  for  the  long-term  (10  years  or 
longer)  purchase  or  sale  of  certain 
leverage  commodities  in  accordance 
with  certain  additional  criteria. 

In  adopting  its  definition  of  a  leverage 
contract,  the  Commission  noted  that  it 
was  exercising  its  exclusive  regulatory 
jurisdication  to  define  and  to  regulate 
those  transactions  that  fall  within  the 
scope  of  section  19  of  the  Commodity 
Exchange  Act.  7  U.S.C.  23  (1982),  49  FR 
5498  (February  13.  1984).  As  to 
transactions  not  meeting  the 
Commission's  definition  of  a  leverage 
contract,  the  Commission  at  that  time 
noted  that  such  transactions 

are  not  within  t)^  Commission's  regulatory 
jurisdiction  under  Section  19  of  the  Act  and 
are  not  subject  to  Commission  registration 
and  regulation  pursuant  to  Part  31  [the 
Commission's  interim  rules).  This  "bright 
line"  distinction  between  transactions  subject 
to  exclusive  Commission  jurisdiction  under 
Section  19  and  those  not  subject  to 
Commission  regulation  thereunder  is  one  of 
the  salutary  effects  of  the  comprehensive 
definition  adopted  by  the  Commission  Those 
transactions  not  subject  to  exclusive 
Commission  jurisdiction  under  Section  19  are 
open  to  regulation  and  enforcement  by  the 
states.  See  Section  12(e)(2)(C)  of  the  Act. 

49  FR  5498-5499  (February  13. 1984),  At 
this  time,  the  Commission's  Office  of  the 
General  Counsel  wishes  to  make  clear 
its  view  concerning  the  regulatory  or 
other  treatment  that  the  states  may 
afford  to  various  transactions  for 
delivery  of  commodities  that  do  not 
meet  the  Commission's  definition  of  a 
leverage  contract  as  set  forth  in  Rule 
31.4(w). 
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In  this  connection,  it  bears  emphasis 
that  in  1982  when  it  last  addressed  the 
regulation  of  leverage  transactions 
under  section  19  of  the  Act.  Congress 
reminded  the  Commission  that  it 
retained  the  "authority  to  take 
appropriate  action  under  any  other 
provision  of  the  CommodityE.xchange 
Act  against  transactions  masquerading 
as  leverage'  contracts."  H.R.  Kept.  No. 
964,  97th  Cong.  2d  Sess.  51  (1982).  Of 
particular  relevance  in  this  context  is 
section  4(a)  of  the  Act.  7  U.S.C.  6(a) 
(1982).  which  generally  prohibits  any 
person  to  offer  or  sell,  or  to  conduct  a 
business  in  the  L'nited  States  for  the 
purpose  of  dealing  in.  "a  contract  for  the 
purchase  or  sale  of  a  commodity  for 
future  delivery."  i.e.,  a  futures  contract, 
unless  such  transaction  is  conducted  on 
or  subject  to  the  rules  of  an  exchange 
that  has  been  dcsignatc'd  by  the 
Commission  as  a  contract  market,  and  is 
executed  or  consummated  by  or  through 
a  member  of  that  contract  market.' 

While  the  terms  and  conditions  of  any 
particular  transaction  must  be  examined 
on  a  case-by-case  basis,  the 
Commission's  Office  of  the  General 
Counsel  is  of  the  view  that  many  off- 
exchange  future  delivery  type 
transactions,  whether  or  not 
"masquerading  '  as  leverage  contracts, 
are  in  fact  commodity  futures  contracts 
and  arc  per  se  unlawful  under  section 
4(a)  of  the  Commodity  Exchange  Act.  In 
general,  these  transactions  share  some 
of  or  all  of  the  following  indicia  of 
futures  contracts:  they  involve  the 
purchase  or  sale  of  a  commodity  for 
delivery  in  the  future  at  a  price  or 
pricing  formula  that  is  agreed  upon 
when  the  transactions  are  initiated;  they 
are  standardized  as  to  terms  and 
conditions  other  than  price;  unlike 
commercial  forward  contracts  or 
traditional  installment  agreements,  they 
are  undertaken  primarily  to  assume  or 
shift  the  risk  of  commodity  price 
changes  and  are  not  generally  entered 
into  for  purposes  of  obtaining  delivery 
of  the  commodity,  but  rather  are 
discharged  through  offsetting 
transactions  or  other  buy-back 
arrangements. - 


'  ContractR  nidde  on  or  subject  to  the  rules  of 
exchanges  located  outside  the  United  States  are  nut 
included  within  this  prohibition. 

-  Other  characteristics  of  a  futures  contact  may 
include  st.sndardized  commodity  units,  the  initial 
deposit  and  niainti'n.ince  of  "margin"  or  like 
payments  and  no  rij(lil  or  interest  in  the  customer  of 
a  particular  lot  or  other  commodity  unit.  For  a 
discussion  of  the  gener.il  attributes  of  a  commodity 
futures  contract  within  the  meaning  of  the  Act.  see 
Commodity  pLiures  Trading  Commission  v.  CnPrlro 
Markrlina  Group.  Inc..  e!  ol..  6«0  F  2d  573  (9th  Cir. 
Iflea):  In  Re  SlovaH.  et  ai.  (1977-1980  Transfer 
Binder]  Comm  Fill.  1,.  Rep.  (CCH)  \  20.  941  (CFTC 
1979). 


Because  the  off-exchange  marketing 
of  these  transactions  is  unlawful  under 
federal  law,  it  may  not  be  permitted  by 
the  states.  However,  since  the  1962 
enactment  of  the  "open  season" 
provisions  of  section  12(e)  of  the  Act,  7 
U.S.C.  16(e).  the  slates  have  been 
empowered  to  take  legislative  or 
enforcement  action  to  prohibit  the  offer 
and  sale  of  these  transactions.  Section 
12(c),  among  other  things,  expressly 
permits  the  application  of  any  state  law 
to  commodities  transactions  other  than 
those  within  the  Act's  exclusive 
regulatory  structure,  such  as  leverage 
transactions  subject  to  regulation  under 
Section  19.^  Since  transactions  that  do 
not  meet  the  Commission's  leverage 
contract  definition  in  Rule  31.4(w)  are 
not  subject  to  regulation  under  section 
19.  they  are  subject  to  the  "open  season" 
provisions  of  section  12(e). 

As  indicated  above,  where  Congress, 
as  in  section  4(a)  of  the  Act.  has 
prohibited  the  offer  and  sale  of  a 
particular  type  of  commodity 
transaction  that  is  also  subject  to  the 
open  season  provision,  the  states  may. 
consistent  with  that  Congressional 
directive  and  section  12(e),  also  enact 
and  enforce  legislation  prohibiting  the 
marketing  of  the  transaction.  State  law 
enforcement  actions  against  off- 
exchange  futures  transactions  may  be 
prosecuted  under  any  state  law  or  as 
violations  of  section  4(a)  of  the  Act.'*  In 
this  regard,  the  Commission  has 
consistently  taken  enforcement  action, 
or  joined  or  assisted  the  states  in 
bringing  actions,  to  curtail  the  unlawful 
offer  and  sale  of  various  off-exchange 
instruments  for  future  delivery.* 


■'  In  addition,  under  section  12(e)  the  slates  may 
apply  their  laws  against  persons  who  are  engaged 
in  transactions  exclusively  regulated  by  the 
Commission,  such  as  Section  19  leverage 
transactions.  Imt  who  have  failed  to  obtain  a 
required  registration  with  the  Commission. 

*  In  addition  to  being  initiated  solely  by  the 
Commission,  enforcement  actions  under  section  41ul 
may  be  brought  or  joined  in  by  the  states.  Sf^c 
section  6d  of  the  Act.  7  U.S.C.  13a-2  (1982).  pursuant 
to  which  the  states  are  generally  authorized  to 
enforce  the  Commodity  Exchange  Act  and  the 
Commission's  regulations  in  the  federal  courts. 

*•  Some  of  these  more  recent  actions  include 
Commodity  Futures  Trading  Commission  and 
People  of  the  State  of  California  v.  Brazier  Corp. 
Inc..  et  oL  Civ.  No.  84-2006  ER  (CD.  Cal.  1984): 
Commodity  Futures  Trading  Commission  v.  Rose,  et 
al..  \o.  84-6717  (S.D.  Fla.  1981);  Commodity  Futures 
Trading  Commission  v.  Thomas,  et  ai.  \'o.  85-6066 
(S.D.  Fla.  1985);  Commodity  Futures  Trading 
Commission  v.  International  Silver  Bullion 
Exchonge.  et  al.  C.A.  No.  84  C  10501  (.\'.D.  III.  1984); 
and  Commodity  Futures  Trading  Commission  v. 
FITC.  Inc..  et  al..  C.A.  No.  85-1553  EFL  (N.D.  Cal. 
1985). 


The  Office  of  the  General  Counsel 
also  wishes  to  make  clear  that  certain 
commodity-related  transactions  not 
covered  by  section  19,  section  4(a).  or 
any  other  provision  of  the  Act  may  be 
permitted  and  regulated  by  the  stales  or 
other  government  agencies  For 
example,  whether  and  how  to  permit  the 
sale  of  commodities  on  a  cash  basis  are 
generally  matters  of  state  concern,  as 
are  installment  sales  of  commodities 
where  the  purchaser  takes  dehverv  upon 
entry  into  the  transaction.  The  Office  of 
the  General  Counsel  is  aware  of  several 
laws  and  legislative  proposals  that  the 
states  have  developed  to  implement 
their  authority  under  section  12(e),  Of 
these  the  most  comprehensue  proposal 
appears  to  be  the  .Vlodel  Stale 
Commodity  Code  being  developed  by 
the  North  .American  Securities 
Administrators  Association  ("NASAA"). 

The  prop.osed  .Model  Code  would, 
among  other  things,  prohibit  under  state 
law  the  offer  and  sale  of  off-exchange 
futures  contracts  (including  transactions 
not  subject  to  Commission  regulation 
under  section  19)  and  would  permit 
certain  types  of  sales  to  the  public  of 
precious  metals  where  delivery  of  the 
commodity,  or  of  appropriate  documents 
of  title  or  similar  documentation,  occurs 
within  a  limited  period.  The  Office  of 
the  General  Counsel  is  of  the  view  that 
the  N.AS.A.'^  proposal  is  fully  consistent 
with  the  principles  set  forth  in  this 
notice. 

Issued  in  Washington.  D.C  .  on  March  18, 
1985.  by  the  General  Counsel. 
Kenneth  M.  Raisler, 
General  Counsel. 
(FR  Dor  85-6863  Filed  3-22-85;  8.45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFR  Part  211 

(Release  No.  SAB-5Si 

Staff  Accounting  Bulletin  No.  58 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Publication  of  Staff  Accounting 

Bulletin. 


summary:  This  staff  accounting  bulletin 
expresses  the  staffs  views  regarding 
last-in,  first-out  (UFO)  inventory 
accounting  practices  for  financial 
statement  purposes. 
DATE:  March  19.  1985, 
FOR  FURTHER  INFORMATION  CONTACT: 
Leland  E.  Graul.  Office  of  the  Chief 
Accountant  (202-272-2130),  or  Howaio 
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P  Hodges.  Jr..  Division  of  Corporation 
Finance  (202-272-2553).  Securities  and 
Kxchange  Commission,  450  Fifth  Street 
N'W  .  Wdshinston.  DC.  20549 

SUPPLEMENTARY  INFORMATION:  The 

strftements  m  Staff  Accounting  Bulletins 
are  not  rules  or  interpretations  of  the 
Commission  nor  are  they  putilished  as 
bearing  the  Commission's  official 
approval.  The\  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 
the  disclosure  requirements  of  the 
Federal  securitifs  laws. 
|ohn  Wheeler. 
Secrr-lury- 
Mcin  h  19,  19HS 

PART  211— (AMENDED  1 

Accor(lin..:!\    Par;  211  of  Tiiie  17  of  the 
Code  of  Federal  Regulations  is  .imended 
t)V  adding  Si.iff  Accounting  Bulletin  No. 
58  to  the  i.ible  found  in  Subpart  B 

Staff  Accounting  Bulletin  No.  58 

The  staff  hereby  adds  Section  L  to 
Topic  5  of  the  staff  accounting  bulletin 
series.  Section  l.  discusses  tht;  staffs 
views  regardmg  last m.  first-out  (UFO) 
inventory  accounting  practices  for 
financial  reporting  purposes. 

Topic  5:  Miscellaneous  Accounting 

/.   L/FU  Inventory  Pructicus 

Facts:  On  November  30.  1984,  the 

-American  Institute  of  Certified  Public 
Accountants'  Accounting  Standards 
Kxecutive  Committee  (ArSEC)  and  its 
Task  Force  on  I.IFO  Inventory  Problems 
(tas'K  forc:e)  issued  a  paper. 

Identification  and  Discussion  of 
O'rtain  Financial  .Accounting  and 
Reporting  Issues  Concerning  LIFO 
Inventories."  This  paper  identifies  and 
discusses  certain  financial  accounting 
and  reporting  issues  related  to  the  last- 
in.  first-out  (UFO)  inventory  method  for 
which  authoritative  accounting 
literature  presently  provides  no 
definitive  guidance.  For  some  issues  the 
task  force's  advisory  conclusions 
recommend  changes  m  current  practice 
to  narrow  the  diversity  which  the  task 
force  believes  exists.  For  other  issues, 
the  task  force's  advisory  conclusions 
rerommend  that  current  prai:tice  should 
fie  continued  for  fin.^ncial  reporting 
pu'poses  and  that  additional  accounting 
guidance  is  unnecessary.  Except  as 
otherwise  noted  in  the  paper,  .AcSF.C 
generally  supports  the  task  force's 
advisory  conclusions.  As  stated  in  the 
is.sues  paper    "Issues  papers  of  the 
■MCPAs  accounting  standards  division 

ire  developed  primarily  to  identify 


financial  accounting  and  reporting 
issues  the  division  believes  need  to  be 
addressed  or  clarified  by  the  Financial 
Accounting  Standards  Board."  On 
February  6.  1985,  the  F'inancial 
Accounting  Standards  Board  decided 
not  to  add  to  its  agenda  a  narrow 
project  on  the  subject  of  LIF'O  inventory 
practices. 

Question  V.  What  is  the  SEC  staffs 
position  on  the  recently  released  issues 
paper? 

Interpretive  Response:  In  the  absence 
of  existing  authoritative  literature  on 
LIFO  accounting,  the  staff  believes  that 
registrants  and  their  independent 
accountants  should  look  to  the  paper  for 
guidance  in  determining  what 
constitutes  acceptable  LIFO  accounting 
practice.'  In  this  connection  the  staff 
considers  the  paper  to  be  an 
accumulation  of  existing  acceptable 
LIFO  accounting  practices  which  does 
not  establish  any  new  standards  and 
does  not  diverge  from  generally 
accepted  accounting  principles. 

The  staff  also  believes  that  the 
advisory  conclusions  recommended  in 
the  issues  paper  are  generally  consistent 
with  conclusions  previously  expressed 
by  the  Commission,  such  as; 

1.  Pooling— paragraph  4-6  of  the  paper 
discusses  LIFO  inventory  pooling  and 
concludes  "establishing  separate  pools 
with  the  principal  objective  of 
facilitating  inventory  liquidations  is 
unacceptable."  In  Accounting  and 
Auditing  Enforcement  Release  No.  35, 
August  13, 1984,  the  Commission  stated 
that  it  believes  that  thie  Company 
improperly  realigned  its  LIFO  pools  in 
such  a  way  as  to  maximize  the 
likelihood  and  magnitude  of  LIFO 
liquidations  and  thus,  overstated  net 
income. 

2.  New  Items— paragraph  4-27  of  the 
paper  discusses  determination  of  the 
cost  of  new  items  and  concludes  "if  the 
double  extension  or  an  index  technique 
is  used,  the  objective  of  LIFO  is 
achieved  by  reconsfrutling  the  base 
year  cost  of  new  items  added  to  existing 
pools."  In  Accounting  peries  Release  No. 

'  In  .'Kcr.ounlmR  Series  RclJase  No.  293  (|uly  2. 
1981)  scr  Finanriiil  Reporting  Corlincalion  section 
205.  the  Commission  expressed  its  ronrerns  iiboul 
the  iniippropriate  use  oflnteiial  Revenue  Sereice 
(IRSI  LIFO  practices  for  finaicial  slalemeni 
preparation.  Because  llie  IRSamenrlcd  its 
regulaticins  concerning  the  lio  conformily  rule  un 
l.muary  Kl.  1981.  allowing  coftipanies  to  apply  I.IFO 
differently  for  financial  reposing  purposes  than  for 
lax  purposes,  the  Commissioli  slronjily  encouraged 
rcjjistranls  and  their  independent  accountants  to 
examine  their  financial  repoiing  UFO  practices.  In 
that  release,  the  Commissiontacknowledged  the 
"task  force  which  has  been  «itablished  by  AcSEC 
to  accumulate  information  apout  jUFO)  application 
prpblems"  ,inri  noted  that  Tfiix  type  nf  effort,  in 
addilum  to  self-examination  jof  1.IFO  prarticc>!i|  by 
indivijual  rejiistrrtnis  is  appfopnute,  ,  . ." 


293,  the  Commission  stated  that  when 
the  effects  of  inflation  on  the  cost  of 
new  products  are  measured  by  making  a 
comparison  with  current  cost  as  the 
base-year  cost,  rather  than  a 
reconstructed  base-year  cost,  income  is 
improperly  increased. 

Question  2:  If  a  registrant  utilizes  a 
LIF'O  practice  other  than  one 
recommended  by  an  advisory 
conclusion  in  the  issues  paper,  must  the 
registrant  change  its  practice  to  one 
specified  in  the  paper? 

Interpretive  Response:  Now  that  the 
issues  paper  is  available,  the  staff 
believes  that  a  registrant  and  its 
independent  accountants  should  re- 
examine previously  adopted  LIFO 
practices  and  compare  them  to  the 
recommendations  in  the  paper  In  the 
event  that  the  registrant  and  its 
independent  accountants  conclude  that 
the  registrant's  LIFO  practices  are 
preferable  in  the  circumstances,  they 
should  be  prepared  to  justify  their 
position  in  the  event  that  a  question  is 
raised  by  the  staff 

Question  3:  If  a  registrant  elects  to 
change  its  LIFO  practices  to  be 
consistent  with  the  guidance  in  the 
issues  paper  and  discloses  such  changes 
in  accordance  with  Accounting 
Principles  Board  Opinion  No.  20. 
"Accounting  Changes,"  will  the 
registrant  be  requested  by  the  staff  to 
explain  its  past  practices  and  its 
justification  for  those  practices? 

Interpretive  Response:  The  staff  does 
not  expect  to  routinely  raise  questions 
about  changes  in  LIFO  practices  which 
are  made  to  make  a  company  s 
accounting  consistent  with  the 
recommendations  in  the  issues  paper. 
*         •         •         •         * 

jFR  Ddc.  8V-69-'6  Fileci  3-22-85;  8:45  ami 
BILLING  CODE  B010-01-W 


DEPARTMENT  OF  ENERGY 

Federa-  Fnergy  Regulatory 
Commission 

leCFR  Part  4 

I  Docket  No  RM83-56-000,  Order  No.  4131 

Application  for  License,  Permit,  and 
Exemption  From  Licensing  for  Water 
Power  Projects 

Issued:  March  20. 1985. 
AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 
action:  Final  rule. 


summary:  The  Federal  Flnergy 
Ht;gulatory  Commission  (Commission!  is 
amending  its  regulations  governing 


Federal  Rf^-ister  /   Vol.  50.  No.  5"   ,    Monday.  March  25,  1985  /  Rules  and  Regul-jtions 


11659 


applications  fur  license,  preliminary 
permit,  and  exemption  from  licensing  for 
hydroelectric  projects.  This  rulemaking: 
(1)  Clarifie.s  and  revises  many  of  the 
Commissions  regulations  that  govern 
hydroelectric  applications;  (2)  amends 
18  CFR  Part  4  to  incorporate 
Commission  decisions  into  these 
regulations;  and  (,3)  reorganizes  several 
sections  of  18  CFR  Part  4  to  integrate  the 
regulations  governing  e.xemption 
applications  into  Subpart  D  of  18  CFR 
P.u!  4. 

DATE:  The  effective  date  of  this  final  rule 

is  June  10. 1985,  subject  to  OMB 

approval  under  the  Paperwork 

Reduction  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

lusrph  H  Li.ini;.  Oftic.^  oi  ttu'  l^enerul 

Counsel.  Feder.-d  Energy  Regulatory 

Commission.  825  North  Capitol  Street. 

NE..  Washington.  DC.  20426,  (202)  357- 

8526. 

SUPPLEMENTARY  INFORMATION: 

Before  Conimissiouei:  Rdytnond  | 
O'Con.nor.  Chairman;  .•\.G.  Sousa.  Oliver  I.. 
Richdrd  III  and  Charle.s  G.  Stalon. 

1.  liUroduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  under  the  Federal  Pou>^r 
Act  (FPA)'  governing  applications  for 
licenses,  preliminary  permits,  and 
exemptions  from  licensing  for 
hydroelectric  projects.  This  rulemaking 
accomplishes  three  major  objectives 
First,  it  clarifies  and  revises  many  of  the 
Commission's  regulations  that  govern 
hydroelectric  applications,  which  are  set 
forth  in  18  CFR  Fart  4.  Second,  it  amends 
Part  4  to  incorporate  Commission 
decisions  into  the  regulations.  Third,  it 
reorganizes  several  sections  of  Part  4  to 
integrate  the  regulations  go\  erning 
exemption  applications  into  Subpart  D 
of  Part  4.  Subpart  D^  prescribes  the 
general  procedural  rules  for  filing 
applications,  the  rules  of  competition, 
and  the  rules  for  selection  among 
competing  applications.' 

The  rule  will  be  effective  June  10, 1985 
as  discussed  below  under  "Effective 
Date  and  Paperwork  Reduction  Act."  In 
general,  application  of  the  rule  to 
pending  proceedings  should  not  cause 


16L"SC  ;9Td-«25r(1982). 

'Sections  4  30— 4  35  The  Commission's  current 
regulations  are  cited  with  no  preface.  Regulations 
that  were  proposed  in  the  Notice  of  Proposed 
Rulemaking  are  prefaced  wilh  the  designation 
"proposed.  '  .New  regulations  that  are  being 
implemented  by  this  final  rule  are  prefaced  with  the 
designation  "new,"  All  sections  cited  herein  are  to 
18  CFR  Part  4 

'The  rule  revises  |5  4  30-J,35,  4  40.  4  41,  4.50,  4,51, 
4  60,  4  61.  4,70,  4,71.  4  80-4  63  4  90-4.93,  4,101-4,107, 
and  4  201   It  adds  new  §|  4  38.4.37.4.38,4.84.4.95. 
and  4.96. 


any  hardship  or  unfairness,  since  the 
rule  primarily  codifies  Commission 
decisions  and  clarifies  the  old 
regulations.  However,  there  may  be 
instances  in  which  applicants  that  ha\e 
relied  on  the  old  regulations  would  be 
put  at  an  unfair  disadvantage  by 
application  of  the  new  regulations.  The 
Commission  will  consider  petitions  by 
such  applicants  requesting  it  to  apply  all 
or  part  of  the  old  rules  in  these  instances 
and  will  grant  the  petitions  to  avoid  any 
unfairness. 

II.  Background 

On  February  24,  1984,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NOPR)  in  which  it  proposed  to  revise 
several  sections  of  Part  4  of  its 
regulations.^ These  proposed  revisions 
were  intended:  (1)  to  clarify  numerous 
rules  promulgated  over  the  last  few 
years;  (2)  to  reflect  more  clearly 
Commission  interpretations  of  specific 
regulations;  and  (3)  to  reorganize  several 
se(. lions  concerning  exemption 
applications.'' 

The  Commission  received  65  public 
comments  in  response  to  this  NOPR. 
Commenters  include  Federal  and  state 
fish  and  wildlife  agencies,  state  and 
municipal  governments,  associations 
representing  states,  municipalities, 
public  utilities,  landowners,  private 
hydroelectric  developers,  and 
environmental  groups,  and  several 
individual  public  utilities,  landowners, 
and  private  hydroelectric  developers. 
The  final  rule  discusses  and  responds  to 
the  major  comments  on  the  NOPR 
Commenters  also  raise  several  issues 
not  discussed  in  the  NOPR  which  will 
not  he  addressed  here.  The  Commission 
is  reviewing  these  comments  and  will 
determine  whether  they  should  be 
addressed  in  subsequent  rulemaking 
dockets 

III.  Reorganir.ation  of  Subpart  D 

Commenters  support  i!ic  proposed 
reorganization  of  Subpart  D.  The 
Commission  continues  to  believe  that 
these  changes  will  reduce  cross- 
referencing  from  Subparts  J*and  K'  to 


•Application  for  License.  Permit,  or  Exemption 
from  Licensing  for  Wuter  Power  Projects:  49  FK  8009 
(Mar,  5,  19&4), 

'To  afford  the  Commission  an  opportunitv  to 
reconsider  the  categorical  exemption  rules,  on  June 
15.  1983.  the  Commission  staved  f  5  4  109-4  113.  48 
FR  29474  (June  27.  1983)  (Order  No  2()2-C)  Because 
of  the  stay,  the  Commission  does  not  propose,  at 
this  time,  to  address  regulations  governing 
categorical  exemptions  That  will  be  done  in  a 
separate  rulemaking  docket 

'  Subpart )  governs  exemptions  of  small  conduit 
hydroelectric  facilities   {{  4,90-4  94 

'  Subpart  K  governs  exemptions  of  small 
hydroelectric  power  projects  of  five  megawatts  or 
less.  i$  4.101-4.113. 


Subpart  D  and  will  clarify  both  the 
procedural  rules  for  filing  exemption 
applications  and  the  rules  governing 
competing  applications  for  authority  to 
develop  and  operate  mutually  exclusive 
projects." Therefore,  the  Commission  is 
reorganizing  Subpart  D.  as  follows: 

Section  4.30  states  that  Subpart  D 
applies  to  applications  for  a  permit,  a 
license,  and  an  exemption.  Section  4.30 
also  contains  definitions  for  Part  4. 

Section  4.31  states  who  may  file  an 
initial  or  a  competing  application  for  a 
permit,  a  license,  or  an  exemption. 

Section  4.32  states  the  conditions 
under  which  the  Commission  will  accept 
an  initial  or  competing  application  for  a 
permit,  a  license,  or  an  exemption. 

Section  4.33  states  certain 
circumstances  under  which  the 
Commission  will  not  accept  an 
application  for  a  perm.it,  a  license,  or  an 
exemption 

Section  4,34  states  the  conditions 
under  which  an  applicant  can  petition 
the  Commission  for  a  hearing 
concerning  an  application,  or  under 
which  the  Commission  will  order  such  a 
hearing  on  its  own  accord. 

Section  4.35  states  the  rules  for 
assigning  a  new  "acceptance  for  filing" 
date  to  an  application  for  a  permit,  a 
license,  or  an  exemption,  when  certain 
types  of  amrnjments  are  made  to  these 
applications. 

Section  4  36  states  the  special  filing 
requirements  and  deadlines  for  filing 
competing  applications,  and  states  the 
requirements  governing  the  comparisons 
of  plans  of  dm  elopment  that  app'icants 
for  licenses  or  exemptions  must  make. 

Section  4.37  states  the  rules  that  the 
Commission  uses  to  select  one 
application  from  among  those  competing 
for  the  same  or  mutually  exclusive 
projects. 

Section  4,38  states  the  requirements 
for  pre-filing  ronsultatior,  with  other 
agencies. 

Section  4,3'^  states  the  requirements 
for  preparing  and  submitting  maps  and 
plans. 

Appendix  .'\  of  this  rule  contains 
derivation  and  distribution  tables.  The 
derivation  table  indicates  how  the  new 
regulations  are  derived  from  the  old 
regulations.  The  distribution  table 


'In  a  recent  decision.  Tulalip  Trities  of 
Washington  v  FERC,  732  F,2d  1451  (9th  Cir  1984), 
the  US,  Court  of  Appeals  for  the  Ninth  Circuit 
found  certain  provisions  of  }  4  102  In  be  invalid. 
Section  4  102  defines  requirements  for  application 
for  exemption  from  licensing  for  small  hydrof  lectrtc 
power  projects.  As  pan  of  the  reorganization,  the 
Tinal  rule  redesignates  these  provisions.  However. 
by  redesignating  these  provisions,  the  Commission 
is  not  reaffirming  their  validity  The  Commission 
will  respond  to  the  court's  findings  in  a  separate 
proceeding. 
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indicates  where  the  old  regulations  are 
located  in  the  new  regulations. 

IV'.  Filing  of  Competing  Applications 

A  .\'otices  of  Intent  to  File  Competing 
Applications 

Competing  applications  for  a  site  must 
be  filed  within  approximately  60  days  ' 
after  issuance  of  the  first  public  notice 
of  acceptance  for  filing  of  an  initial 
application  for  that  site. '"Generally,  if  a 
prospective  applicant  needs  additional 
time  to  prepare  and  submit  its 
application,  it  can  file  a  notice  of  intent 
to  submit  a  competing  application."  A 
notice  of  intent  informs  the  Commission 
that  the  prospective  applicant  requires 
additional  time  to  prepare  and  file  a 
competing  application,  and  that  an 
additional  application  can  be  expected, 
before  the  Commission  examines, 
compares,  and  acts  on  all  the 
applications  competing  for  the  same 
site.  On  submitting  an  acceptable  notice 
of  intent,  a  competing  permit  applicant 
is  allowed  an  additional  60  days  "  and  a 
competing  development  (i.e.,  license  or 
exemption)  applicant  is  allowed  an 
additional  120  days  '^  beyond  the  last 
date  for  filing  protests  and  motions  to 
intervene  prescribed  in  the  public  notice 
of  acceptance  for  filing  of  the  initial 
iipplication. 

The  provisions  allowing  additional 
time  to  file  a  competing  application 
pursuant  to  a  notice  of  intent  were 
promulgated  to  balance  two 
countervailing  objectives:  The  need  to 
expedite  the  processing  of  initial 
.applications  after  giving  public  notice  of 
their  acceptance  for  filing,  and  the  need 
to  allow  a  reasonable  opportunity  for 
prospective  competitors  to  file 
competing  applications.  Under  the 
Commission's  notice  of  intent 
provisions,  the  Commission  delays 
consideration  of  the  initial  application 
only  when,  within  the  deadline 
prescribed  in  the  public  notice  of 
d(  reptance  for  filing  of  the  initial 


'The  prescribed  deadline  for  filiiij(  protests  and 
motions  to  intervene  is  published  in  the  public 
mitice  of  Commission  acceptance  for  filinji  of  an 
initial  application.  In  determining  the  precise  date  to 
Ih-  p.-e»cribed  in  this  notice,  the  Commission 
fslimales  the  dale  of  the  first  newspdper 
publication  of  the  notice  (usually  about  7  to  10  days 
uFter  the  notice  is  issued)  It  then  determines  the 
(l.ile  th«l  would  be  51  days  later  (i.e..  it  allows  for  4 
iinc4va-week  publications  of  the  notice,  plus  30 
iidd'.tional  days)  This  date  is  prescnbed  in  the 
notice  as  the  deadiine  for  filing  protests  and 
motions  to  inter\ene  Throughout  Ihi.s  rule,  fur 
lonvenience.  it  is  assumed  that  this  date  is 

approximately  60  days"  after  issuance  of  the  notice 
I'f  acceptance  for  filing  of  the  initi.il  application. 

"Section  4.33(a)(1) 

"  Section  4J3(a)(l)  and  (b). 

"Section  4 J3(c|. 

"Stction  433(c)  and  4.104(d). 


application,  a  prospective  competing 
applicant  informs  the  Commission  that  it 
intends  to  file  an  application  for  the 
same  site. 

The  NOPR  explained  that  these 
provisions  had  resulted  in  numerous 
disputes  '^and  misuse  "and  it  proposed 
to  eliminate  entirely  the  provisions 
allowing  notices  of  intent  on  the  ground 
that  they  did  not  expedite  or  simplify 
the  processing  of  applications.  Under 
the  proposed  rule,  a  prospecfive 
competitor  would  have  been  required  to 
file  its  application  not  later  than  the  last 
date  for  filing  protests  and  motions  to 
intervene,  as  prescribed  in  the  public 
notice  of  acceptance  for  filing  of  the 
initial  application  (i.e.,  approximately  60 
days  after  the  first  publication  of  the 
notice  of  acceptance  for  filing).'* The 
NOPR  suggested  that  this  approach 
would  simplify  the  regulations  and 
reduce  the  number  of  disputes  arising 
concerning  the  appropriate  deadline  for 
filing  a  competing  application.  However, 
the  NOPR  specifically  invited  public 
comment  on  the  time  to  be  allowed  for 
the  filing  of  competing  applications,  and 
the  strengths  and  weaknesses  of  the 
notice  of  intent  mechanism. 

Almost  all  commenters  that  discuss 
this  issue  strongly  oppose  elimination  of 
notices  of  intent.  The  opposing 
commenters  include  municipalities, 
public  utilities,  private  landowners, 
environmental  protection  agencies, 
environmental  protection  groups,  and 
national  associations  representing 
municipalities,  public  utilities  and 
private  developers.  Commenters  oppose 
the  proposal  to  eliminate  notices  of 
intent  for  the  following  reasons.  First, 
several  commenters  argue  that 
elimination  of  notices  of  intent  would 
harm  public  entities.  A  public  entity,  if  it 
can  submit  an  application  only  after 
approval  by  a  city  council,  utility 
governing  board,  state  agency,  or  other 
political  entity,  allegedly  often  cannot 
prepare  and  submit  a  competing  hydro- 
electric application  within  the 
Commission's  current  prescribed 
deadlines  for  filing  competing 
applications.  States  and  municipalities 
allegedly  would  have  insufficient  time  to 
prepare  and  submit  competing 


"Scf  F.nergenics  Systems.  Inc..  17  FERC  %  81,110 
(lf»Hl)  (The  Commission  interpreted  its  regulations 
to  allow  a  rejected  competing  permit  application  to 
be  treated  as  a  notice  of  intent):  l-ong  l,ake  Energy 
Corp..  20  FERC  \  81.130  (1982)  (The  Commission  ' 
determined  that  a  notice  of  intent  to  file  a  license  or 
an  exemption  from  licensing  application  could  be 
used  to  file  either  type  of  application). 

'Some  notices  of  intent  apparently  are  filed  only 
to  delay  the  initial  applicant  or  at  liargaining 
leverage  against  the  initial  applicant.  Other  notices 
of  intent  are  filed  without  any  realistic  expectation 
of  filing  a  cotnpeting  application. 

"Proposed  {  4.36. 


applications  and  would  be  unable  to 
avail  themselves  of  the  special 
preferences  granted  them  under  section 
7  of  the  FPA,  in  competition  against 
private  entities  for  hydroelectric  permits 
or  licenses." 

Second,  commenters  argue  that 
elimination  of  notices  of  intent  would 
result  in  the  licensing  of  projects  that 
are  not  "best  adapted"  in  the  public 
interest,  as  required  by  section  10(a)  of 
the  EPA.'* They  argue  that  competition 
results  in  the  authorization  of  better 
adapted  projects  and  that  the  proposal 
would  greatly  reduce  competition. 

Third,  a  commenter  argues  that, 
because  the  consultation  process  alone 
can  require  over  60  days,  '*  the  proposal 
would  make  it  impossible  for  anyone  not 
already  consulting  with  other  agencies 
to  file  a  competing  development 
application. 

Fourth,  a  commenter  argues  that,  by 
reducing  competition,  the  proposal 
would  hurt  the  environment,  because 
competition  often  revolves  around 
environmental  considerations. 

In  support  of  the  NOPR's  proposal,  a 
state  agency  argues  that  competing 
applications  are  generally  incomplete 
and  of  poor  quality.  It  supports  what  it 
characterizes  as  the  Commission's  move 
to  reduce  the  number  of  applicants 
competing  for  a  particular  site. 

The  Commission  finds  commenters" 
arguments  in  favor  of  retaining  notices 
of  intent  to  be  persuasive.  Notices  of 
intent  provide  municipalities  with  more 
reasonable  deadlines  in  which  to  obtain 
approval  to  file  competing  applications. 
By  providing  a  greater  opportunity  to  file 
competing  applications,  notices  of  intent 
enhance  the  possibility  that  competitors 
will  propose  plans  that  are  better 
adapted  in  the  public  intetpsts  with 
regard  to  environmental  and  other 
considerations.  Notices  of  intent  also 
allow  a  more  reasonable  time  to  consult 
with  other  agencies  prior  to  filing  a 
competing  application  with  the 
Commission.  The  Commission  disagrees 
with  one  commenter's  chararterization 
that  the  Commission  proposed  to 
eliminate  notices  of  intent  to  reduce  the 
number  of  competing  applicants  for  a 
site.  The  Commission  proposed 
eliminating  notices  of  intent  to  provide 
reasonable  deadlines  in  which  to  file 
competing  applications,  while  not 
unduly  delaying  the  consideration  of 
applications.  Therefore,  for  the  above 
reasons,  the  Commission  finds  that  the 
advantages  of  retaining  notices  of  intent 
outweigh  the  disadvantages  and  is 


Ma  L'.S.C  800  (1982). 
*16U.S.CB03(a](1982). 
"Sec  proposed  S  4.38(b). 
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retaining  notices  of  intent  to  file 
development  applications  in  competition 
with  either  an  initial  permit  application 
or  an  initial  development  application. 

The  Commission,  however,  continups 
to  believe  that  prospective  competing 
permit  applicants  do  not  require  the 
additional  60  days  now  allowed  under  a 
notice  of  intent  to  file  a  competing 
permit  application.  Permit  applications 
do  not  require  extensive  studies  and 
plans,  nor  do  they  require  pre-filing 
consultation  with  other  agencies. 
Therefore,  the  Commission  is  reducing 
from  60  days  to  30  days  the  time 
allowed  under  a  notice  of  intent  to  file  a 
competing  permit  application.  This  will 
ensure  that  prospective  competing 
applicants,  including  those 
municipalities  that  must  seek  pnor 
approval  to  file,  will  have  a  reasonable 
amount  of  time  to  prepare  and  file 
competing  permit  applications.  It  will 
allow  a  maximum  of  approximately  90 
days  after  the  first  publication  of 
acceptance  for  filing  of  an  initial  permit 
application  to  prepare  and  file  a 
competing  permit  application. 

B.  Deadlines  for  Filing  a  Competing 
Application  for  License  or  Exemption 
From  Licensing 

The  NOPR  proposed  to  extend  to 
exemption  applications  the  rule  that 
allows  license  applications  to  be  filed 
any  time  before  the  Commission  issues 
a  preliminary  permit  for  the  same  site. 
Rather  than  expanding  this  rule,  the 
final  rule  eliminates  it.  Development 
applications  filed  in  competition  with  an 
initial  permit  application  will  be 
required  to  be  filed  within  prescribed 
deadlines.  The  Commission's  proposal, 
comments  thereto,  and  reasons  for 
revising  the  rule  are  as  follows. 

As  stated  above,  the  Commission's 
regulations  require  competing  permit 
and  license  applications  to  be  filed  not 
later  than  the  deadline  for  filing  protests 
and  motions  to  intervene  prescribed  in 
the  public  notice  of  acceptance  for  filing 
of  an  "initial  application."  -"  In  the 
Georgia  Pacific  Corporation  decision.-' 
the  Commission  determined  that  the 
term  "initial  application."  as  used  in 
§  4.33(a)(1).  encompasses  two  initial 
applications,  one  for  a  permit  and  one 
for  a  license,  for  any  one  project.  The 
Commission  reasoned  that  competition 
at  the  license  level  constitutes  a  phase 
of  the  competitive  proceeding  that  is 
distinct  from  competition  at  the  permit 
level.  Thus,  when  an  applicant  files  a 
license  application  in  a  preliminary 


permit  proceeding,  it  starts  a  new  round 
of  competition  at  the  license  level. 

The  NOPR  proposed  to  incorporate 
more  clearly  in  the  regulations  the 
Commission's  decision  in  Georgia 
Pacific  that  a  license  application  may  be 
filed  in  competition  with  a  preliminary 
permit  application  at  any  time  before 
the  permit  is  actually  issued."  In 
addition,  the  NOPR  proposed  to  clarify 
that  this  opportunity  ends  if  an  initial 
development  application  is  accepted  for 
filing.  After  an  initial  development 
application  is  accepted  for  filing,  any 
competing  development  application 
would  have  be  be  filed  not  later  than  the 
deadline  for  filing  protests  and  motions 
to  intervene  prescribed  in  the  public 
notice  of  acceptance  for  filing  of  the 
initial  development  application." 

The  proposal  extended  beyond  the 
precise  Commission  holding  in  Georgia 
Pacific  because,  to  date,  the 
Commission's  rules  and  decisions  have 
not  fully  addressed  how  exemption 
applications  fit  into  this  two-phase 
process.  When  the  Commission 
promulgated  its  regulations  governing 
exemption  applications  for  small 
hydroelectric  power  projects."  it 
declined  to  allow  an  exemption 
application,  or  a  notice  of  intent  to 
submit  such  an  application,  to  be  filed 
after  the  last  date  for  filing  protests  and 
motions  to  intervene  prescribed  in  the 
public  notice  of  an  already  pending 
permit  application." 

The  NOPR  stated  that,  since  deciding 
Georgia  Pacific,  the  Commission 
believed  that  acceptance  for  filing  of  a 
license  application  to  develop  projects 
during  the  pendency  of  a  permit 
application  proceeding  had  not  unduly 
burdened  the  Commission,  any  of  the 
interested  entities,  or  the  process  itself 
Because  an  opplication  for  exemption  is 
similar  to  an  application  for  a  license  in 
that  applicants  for  either  are  ready  to 
build,  the  Commission  believed  that 
allowing  an  initial  exemption 
application,  and  competing  applications, 
to  be  accepted  for  filing  up  until  a 
pending  permit  application  is  granted 
would  also  cause  no  undue  burden. 
Rather,  the  Commission  believed  that 
allowing  exemption  applications  to  be 
filed  in  these  circumstances  would 
expedite  development  of  hydroelectric 
sites  because  an  exemption  applicant, 
unlike  a  permit  applicant,  is  prepared  to 
proceed  with  construction  immediately. 


The  NOPR  therefore  proposed  to  treat 
exemption  applications  the  same  as 
license  applications  "Under  the 
proposed  rule,  an  application  for 
exemption  from  licensing  would  have 
been  accepted  in  competition  with  a 
pending  permit  application  at  any  time 
before  the  Commission  granted  a  permit. 
or  not  later  than  the  last  date  for  filing 
protests  and  motions  to  inter\'ene 
presc.nbed  in  the  public  notice  of 
acceptance  for  filing  of  the  initial 
development  application  for  the  site. 
whichever  occurred  first  '"' 

Several  commenters  argue  that  the 
Commission  should  not  expand  the 
Georgia  Pacific  rule  to  cover 
exemptions,  but.  rather,  should  reverse 
it.  They  argue  that  the  Georgia  Pacific 
rule  introduces  too  much  uncertainty 
into  an  already  complex  system  and  that 
permit  applicants  need  a  deadline  after 
which  they  know  they  will  not  be 
subject  to  competition  from 
development  applicants.  They  request 
the  Commission  to  set  a  definite 
deadline  for  the  filing  of  an  initial 
development  apphcation  filed  in 
competition  with  an  initial  permit 
application. 

The  Commission  has  considered  and 
balanced  the  countervailing  objectives 
involved  in  setting  deadlines  for  the 
filing  of  competing  applications: 
favoring  actual  development  over 
studies,  reducing  unnecessary' 
uncertainty,  assuring  fair  treatment  of 
prospective  competing  applicants,  and 
promoting  efficient  use  of  the 
Commission's  resources.  While  the 
Commission  does  favor  development 
over  studies,  it  has  found  that  applicants 
sometimes  file  development  applications 
merely  as  a  tactic.  Frequendy,  they  file 
competing  license  or  exemption 
applications  rather  than  competing 
permit  applications  when  they  have  not 
completed  the  necessary  studies  and 
therefore  are  not  prepared  to  file  an 
acceptable  development  application. 
They  do  this  knowing  that  they  would 
be  unable  to  file  competing  permit 
applications  that  would  be  better 
adapted  than  the  initial  permit 
application  to  develop  a  region's 
resources  in  the  public  interest  and  that 
the  initial  permit  application  would 
therefore  be  granted  under  the 
Commission's  "first  to  file"  rule, 
assuming  that  municipal  preference  did 
not  apply.** 


=■  Section  4.33(a)(1). 

"  Georgia  Pacific  Corp..  17  FERC1  81.174  (1981). 


•^  Proposed  5  4-36(a)(2)(i(. 

-■' Proposed  S  4  36{b)(a), 

"Exemption  from  All  or  Part  of  Part  I  of  the 
Federal  Power  Act  of  Small  Hydroelectric  Projects 
with  an  Installed  Capacity  of  Five  Megawatts  or 
Less.  45  FR  76115  (Nov.  18.  19fl0|  (Order  No  106) 

'^  Section  4.104(a){2)(i). 


'•P-op<)sed  j4  3e(aH2)(i). 

"  Cf.  Milton  and  Moms  Zack.  23  FERC 1  61,121 
(1983)  (noting  that  the  current  regulations  presenile 
different  deadlines  for  filing  license  and  exemption 
applications  in  competition  with  a  permit 
application). 

*'if*-  §4.33. 
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The  Commission  does  not  object  to 
shifting  competition  from  the  studies 
phase  to  the  development  phase.  In  fact, 
the  Commission  encourages  it.  However, 
where  competing  applicants  in  their  rush 
to  prepare  and  file  development 
applications  have  not  perform.ed  the 
necessary  studies  and  have  not 
adequately  developed  their  plans,  the 
Commission's  staff  wastes  time  and 
effort  reviewing  and  ultimately  rejecting 
poorly-prepared  competing  development 
applications,  and  the  development  of 
hydropower  is  delayed  rather  than 
enhanced. 

In  order  to  discourage  the  submission 
of  prematurely-filed,  poorly-prepared 
development  applications  and  to 
introduce  greater  certainty  into  the 
process  for  all  prospective  competing 
applicants  and  the  Commission,  the 
Commission  is  reversing  the  Genrj:ci 
Pacific  rule.  The  final  rule  requires  an 
initial  development  applicant  to  file  its 
application  within  a  prescribed 
deadline,  approximately  60  days  after 
the  first  publication  of  notice  of 
acceptance  for  filing  of  the  initial  permit 
application.  However,  to  allow 
prospective  competing  development 
applicants  that  have  already  completed. 
or  very  quickly  can  complete,  all 
necessary  studies  and  pre-filing 
consultations,  a  short  additional  time  to 
complete  their  applications,  they  will  be 
allowed  to  file  notices  of  intent  and 
obtain  an  additional  120  days  to  file 
their  competing  development 
applications. 

Under  these  new  filing  deadlines,  all 
interested  parties  will  icnow  the  identity 
of  all  actual  and  prospective  competing 
applicants  within  approximately  60  days 
of  the  first  newspaper  publication  of 
notice  of  acceptance  for  filing  of  an 
initial  permit  application.  Permit 
applicants  will  know  whether  they 
should  be  preparing  development 
applications  to  compete  with  a 
competing  development  applicant  rather 
than  waiting  for  the  Commission  to  act 
on  their  permit  applications. 

The  Commission  believes  these  new 
deadUnr-s  will  make  the  permit 
competition  process  more  certain,  while 
allowing  applicants  that  are  truly 
prepared  to  proceed  with  development 
to  file  competing  applications. 

C.  Exemptions 

1.  Competing  Exemption  Applications 

There  are  circumstances  in  which 
more  than  one  potential  applicant  could 
qualify  for  an  exemption. ^^  The  NOPR 


proposed  to  clarify  that  the  Commission 
does  allow  competition  for  an 
exemption.'" 

Until  now,  the  Commission's 
regulations  have  been  silent  on  how  it 
selects  from  among  two  or  more 
competing  exemption  applications  for 
the  same  project.  In  comparing 
competing  permit  or  competing  license 
applications,  when  either  both 
applicants  have  municipal  preference  or 
neither  applicant  has  municipal 
preference,  the  Commission  favors  the 
applicant  with  plans  of  development 
that  are  better  adapted  to  develop, 
conserve,  and  utilize  in  the  public 
interest  the  water  resources  of  the 
region.^ '  If  the  plans  of  development  of 
the  competing  applicants  are  equally 
well  adapted,  neither  applicant  has 
municipal  preference  (or  both  do)  and 
neither  applicant  is  the  permittee,  the 
Commission  favors  the  applicant  with 
the  earliest  application  acceptance 
date.'2 

In  the  N'OPR,  the  Commission 
proposed  to  provide  expressly  that  the 
"better  adapted"  and  "first-in-time" 
rules  of  preference  apply  to  competing 
applications  for  exemption  from 
licensing  of  a  small  hydroelectric  power 
project  or  a  small  conduit  hydroelectric 
facility.  The  NOPR  proposed  to  amend 
the  Commission's  regulations  ^^  to 
expressly  state  that  the  Commission 
would  apply  these  rules  of  preference  in 
selecting  am.ong  competing  exemption 
applications.^* 

The  American  Public  Power 
Association  (APPA)  argues  that,  where 
competition  for  a  site  exists,  an 
exemption  is  unnecessary;  the 
exemption  process  is  intended  to 
encourage  development  of  previously 
ignored  sites,  not  necessarily  or 
primarily  to  expedite  development  of 
known  and  usable  sites.  The  APPA 
made  these  same  arguments  in  the 
rulemaking  establishing  regulations 
governing  application  for  exemption.'* 
The  Commission  continues  to  reject 
these  arguments  for  the  reasons  set  forth 
at  length  in  that  rulemaking.  The 
Commission  is  adopting  the  regulation 
as  proposed. 


"For  example,  this  can  occur  where  only  Federal 
:and>  would  be  used  or  occupied  (see  Douglas 
Pegar.  23  FERC  ^  61.110  (1983|)  or  where  more  than 


one  potential  applicant  jias  all  tlie  necessary 
property  interests. 

"Proposed  8  4.3e(b), 

"  Section  4.33(g)(1).  St?e  uho  section  10(a)  of  the 
Federal  Power  Act.  Id  U.S.C.  803(a)  (1982). 

''Section  4.33(g)(2). 

"  Proposed  %  4.37(d)(2). 

"  Municipal  preference  does  not  apply  in 
selecting  among  competing  exemption  applications. 

"  45  FR  -6115  (Nov.  18. 1980|  (Order  No.  106). 


2.  Permit  Applications  Submitted  After 
an  Exemption  Application 

The  Commission's  regulation  slate 
that,  with  certain  exceptions,  the 
Commission  will  not  accept  for  filing  an 
application  for  a  permit  for  a  small 
hydroelectric  power  project  if  the 
Commission  has  accepted  a  previously 
filed  exemption  application  for  that 
project  and  has  not  yet  granted  or 
denied  that  exemption  application. ^^ 
The  NOPR  proposed  to  clarify  the 
Comm.ission's  implementation  of  this 
restriction.  If  an  initial  application  for  a 
project  is  for  a  permit,  and  an  exemption 
application  is  then  filed  that  is  the  initial 
development  application,  the 
Commission  only  accepts  subsequent 
permit  applications  filed  not  later  than 
the  last  date  for  filing  applications  in 
competition  against  the  initial  permit 
application  (as  would  be  determined  by 
proposed  §  4.36(a))."  The  Commission 
received  no  comments  opposing  this 
proposal.  Accordingly,  the  Commission 
is  adopting  it. 

3.  Competing  Exemption  and  License 
Applications 

The  Commission's  regulations  state 
that  if  an  application  for  a  license  and 
an  application  for  exemption  from 
licensing  are  both  accepted  for  filing  and 
each  proposes  to  develop  the  same  site, 
the  Commission  will  favor  the  first  filed 
application  unless  the  Commission 
determines  that  the  plans  of  the 
subsequent  applicant  would  better 
develop  the  water  power  potential  of  the 
affected  resources.^*  The  regulations  do 
not  state  expressly  that  the  Commission 
will  make  this  comparison.  The  NOPR 
proposed  to  clarify  that  the  Commission 
will  make  the  comparison,  will  favor  the 
applicant  with  the  better  adapted  plans, 
and  that  if  the  plans  of  the  competing 
applicants  are  equally  well  adapted,  the 
Commission  will  favor  the  applicant  that 
filed  first.ss 

A  commenter  argues  that  applying  the 
"first  in  time"  rule  to  competition 
between  a  license  applicant  and  an 
exemption  applicant  creates  problems 
because  the  regulations  impose  different 
reporting,  consultation,  and  other 
requirements  for  the  two  types  of 
applicants.  The  Commission  finds  that 
the  differences  in  filing  requirements 
between  the  two  types  of  applications 
do  not  create  an  unfair  advantage  for 
either  type  of  applicant.  The 


'"  Section  4.104(c)(1). 

"  Proposed  i  4.33(a)(3). 

'»  Section  4.1041e)(2)  Municipal  preference  does 
not  apply  in  competition  between  a  public  entity 
license  applicant  and  an  exemption  applicant. 

'»  Proposed  5  4  37(dlU). 


Federal  Register  /  Vol.  50.  No.  57  /  Monday.  March  25.  1985  /  Rules  and  Regulations 


11663 


Commission's  experience  has  been  that 
it  can  compare  projects  on  their  merits 
and  select  the  project  that  best  utilizes  a 
region's  resources  in  the  public  interest, 
whether  the  apphcant  is  seeking  an 
exe'nption  or  a  license.  If  the 
Commission  requires  additional 
information  from  any  applicant,  it  can 
acquire  it  under  §  4.31(f}.  Therefore,  the 
Commmission  is  adopting  the  proposal. 

4.  Competing  Exemption  and  Permit 
Applications 

The  Commission's  regulations  state 
that  the  Commission  will  favor  an 
application  for  exemption  from  licensing 
over  an  application  for  a  permit. '*°  This 
reflects  the  rebuttable  presumption  that 
preliminary  permit  applications  are  less 
concrete  in  nature  and  do  not  offer 
substantiated  information  and  result  in 
study  rather  than  immediate 
development,  whereas  accepted 
exemption  applications  are  fully 
developed  proposals  that  are  to  be  put 
into  effect  soon  after  approval. 
However,  if  the  permit  applicant's  plans 
are  both  better  adapted  to  develop  the 
region's  water  resources  and  are 
substantiated  in  the  application,  the 
Commission  will  favor  the  permit 
applicant.*'  Where  the  permit 
applicant's  plans  are  not  substantiated, 
or,  if  substantiated,  are  not  better 
adapted,  the  Commission  will  favor  the 
exemption  applicant.  The  NOPR 
proposed  to  codify  this  Commission 
policy. *2 

Commenters  generally  favor  codifying 
the  Commission  s  current  practice  of 
comparing  substantiated  plans  of  a 
permit  applicant  with  those  of 
exemption  applicants.  However,  a 
commenter  questions  the  fairness  of 
requiring  a  permit  applicant  to  have 
substantiated  its  plans  in  its  originally 
filed  application.  The  commenter  argues 
that  when  a  permit  applicant  files  its 
application  it  does  not  know  that  it  will 
be  competing  with  a  later  filed 
development  application.  Therefore, 
even  though  able  to  substantiate  its 
plans,  it  might  not  do  so  because  it  is  not 
aware  of  the  need  to  do  so  until  after  the 
competing  development  application  is 
filed. 

The  Commission  will  allow  a  permit 
applicant  to  substantiate  its  plans 
within  the  deadlines  prescribed  for  filing 
competing  development  applications  in 
competition  with  the  initial  development 
application.  This  will  allow  the  permit 
applicant  to  substantiate  its  application 
while  not  delaying  the  review  process. 


The  same  commenter  requests  the 
Commission  to  detail  what  it  will  accept 
as  adequate  substantiation.  The 
Commission  advises  permit  applicants 
that  want  their  applications  to  be 
considered  in  competition  with 
development  applications  to 
demonstrate  that  their  plans  of 
development  are  feasible  in  all  aspects, 
such  as  engineering  feasibility, 
environmental  consequences,  and 
economic  soundness.  The  Commission 
notes,  however,  that  it  expects  it  to  be 
the  unusual  case  where  a  permit 
applicant  can  substantiate  a  superior 
proposal.  As  the  Commission  has 
frequently  noted.**  and  as  is  reflected  in 
its  regulations  rebuttable  presumption, 
a  permit  application  is  usually  sketchy 
and  unsupported.  Generally,  if  an 
applicant  has  studied  a  project  to  a 
degree  sufficient  to  substantiate  its 
proposal,  it  will  apply  for  a  license  or 
exemption.  Thus,  those  rare  cases  where 
a  permit  application  has  substantiated 
superiority  over  another  application 
have  generally  involved  a  showing  of 
superior  fiexibility  to  maximize 
development  of  the  site.** 

5.  Threshold  Capacity  Required  To 
Compete  Against  an  Exemption 
Application  for  a  Small  Hydroelectric 
Power  Project 

The  Commission's  regulations  require 
that  a  prospective  competing  license 
applicant  propose  to  develop  a  project 
with  an  installed  capacity  of  at  least  7.5 
MW  to  compete  with  an  initial 
application  for  exemption  of  a  small 
hydroelectric  power  project.**  This 
threshold  capacity  requirement 
encourages  prospective  exemption 
applicants  to  develop  small 
liydroelectric  power  projects.  It  buffers 
them  from  the  full  force  of  competition 
by  allowing  competition  from  a 
prospective  license  applicant  only  if  that 
applicant  can  prove  that  it  can  develop 
a  project  with  at  least  50  percent  more 
capacity  than  the  largest  project  (5  MW] 
eligible  for  this  type  of  exemption. 

The  NOPR  proposed  to  eliminate  this 
threshold  capacity  requirement.**  Under 
the  proposed  rule,  prospective  license 
applicants  would  not  have  to  propose 
projects  with  greater  installed  capacities 
to  compete  against  an  initial  exemption 
application.  The  Commission  suggested 
that  prospective  exemption  applicants 
do  not  need  this  favored  treatment.  The 


<"  Section  4  104(e)(1). 
♦ '  See  Western  Power.  Inc.. 
(1983). 

«=  Proposed  §  4.37(d)(1). 


13  KERCH  61.343 


•'  See.  e.g..  Fluid  Energy  Systems.  Inc.  20  FERC 
t  61 .017  (1982). 

**  See  Marsh  Island  Hydro  Assoc*..  16  FERC 
I  61.236  (1981);  and  City  of  Ukiah.  IB  FERC  t  61.108 
(1982)  (both  involve  competing  permit  applications) 

*»  Section  4.104(c)(2)(i). 

♦"  Compare  {  4.104(c)  and  proposed  J  4.33tcl. 


favored  treatment  is  given  only  if  tbp 
exemption  applicant  files  the  initial 
development  application.  If  such  an 
exemption  applicant's  plans  of 
development  are  at  least  as  well 
adapted  as  the  plans  of  other  applicants 
to  develop  the  region's  water  resources, 
the  Commission  will  favor  its 
application  under  the  Commission's 
"first  the  file"  rule  *''  However,  if  a 
license  applicant's  plans  are  better 
adapted  to  develop  the  region's  water 
resources,  the  Commission  suggested 
that  it  would  be  in  the  public  interest  to 
favor  the  license  applicant. 

While  most  commenters  on  this 
proposal  favor  it  on  the  ground  that  it 
will  eliminate  the  underdevelopment  of 
sites,  other  commenters  argue  that, 
rather  than  discarding  the  7.5  MW 
capacity  threshold  requirement,  the 
Commission  can  encourage 
development  of  sites  b\  requiring 
license  applicants  to  propose  projects 
with  installed  capacities  of  at  least  1  ^ 
or  2V2  times  the  size  of  the  proposed 
exemption  project.  The  Commission 
believes  that  a  variable  threshold 
capacity  requirement  would  not  be  in 
the  public  interest  because  it  would 
continue  to  give  protection  from 
competition  to  exemption  applicants 
whose  plans  fail  to  develop  the  region's 
resources  as  fully  as  they  can  be 
developed  by  another  applicant.  Thus, 
the  final  rule  adopts  the  approach 
discussed  in  the  NOPR 

6.  Competition  Against  a  Small  Conduit 
Hydroelectric  Facility  Exemption 
Application 

The  Commission's  regulations  do  not 
address  competition  against  an 
application  for  exemption  of  a  small 
conduit  hydroelectric  facility.  The  .NOPR 
proposed  to  extend  the  Commissions 
general  rules  for  competition  against  an 
application  for  exemption  of  a  small 
hydroelectric  power  project  to 
competition  against  an  application  for 
exemption  of  a  small  conduit 
hydroelectric  facility.**  The  .NOPR  also 
proposed  to  codify  the  Commission  s 
current  practice  **  of  allowing  more 
than  one  application  for  a  small  conduit 
hydroelectric  facility  to  be  filed  in 
competition  for  the  same  site  and 
allowing  conduit  exemption  applications 
and  small  hydroelectric  power  project 
exemption  applications  to  be  filed  in 
competition  with  each  other. ^"''  No 


*'  Section  4.104(e)(2). 

•"  Proposed  \\  4.33.  4.36  and  4.37. 

"  See  City  of  Gridley.  22  FEPC  I  61.256  (1983). 

»"  Proposed  i  4.36(b)(2). 
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commenter  opposes  the  proposal,  and 
the  Commission  is  adoptmg  it. 

V.  Evaluation  of  Competing 
Applications 

A.  Applicant's  Comparisons  of  Plans  of 
Development 

The  Commission  grants  a  preliminary 
permit  to  the  applicant  with  the  plans 
best  adapted  to  develop,  conserve,  and 
utilize  in  the  public  interest  the  water 
resources  of  the  region,  or,  if  the  plans 
are  equally  well  adapted,  to  the  first 
applicant  to  File  an  acceptable 
application.^'  At  this  early  stage  of 
planning,  comparisons  made  by 
competing  applicants  of  their  plans  of 
development  to  those  of  the  initial 
applicant  and  rebuttals  of  these 
comparisons  by  the  initial  applicant 
have  not  usually  helped  the  Commission 
in  determining  whether  one  set  of  plans 
is  better  adapted  than  another  set  of 
plans.  Plans  are  too  rudimentary  at  this 
stage  of  the  process.  In  most  cases,  to 
the  extent  that  plans  could  be  compared, 
the  Commission  could  do  so  without 
referring  to  the  applicants'  comparisons. 
The  NOPR  therefore  proposed  to 
eliminate  the  generic  requirement  that  a 
competing  applicant  for  a  preliminary 
permit  compare  its  plans  to  those  of  the 
initial  applicant.  In  the  unusual  case 
where  the  Commission  does  need  permit 
applicants'  comparisons  of  plans,  the 
Commission  can  request  that  they  be 
submitted.*^' 

In  the  phase  of  competing  for  a  license 
or  an  exemption  from  licensing, 
competitors'  plans  are  much  more  fully 
developed  and  can  be  compared  more 
readily.  At  this  stage  of  competition,  the 
Commission  can  use  the  assistance  of 
the  applicants  in  comparing  the  various 
plans  of  development  to  determine 
which  plans  are  best  adapted  in  the 
public  interest.  The  NOPR  stated  the 
Commission's  belief  that  these 
comparisons  would  be  more  useful  if, 
after  all  applications  have  been 
submitted,  applicants  compared  their 
plans  to  those  of  all  the  other  applicants. 
Under  the  regulations,  competing 
applicants  must  compare  their  plans 
only  with  those  of  the  initial 
applicant.*' 

The  NOPR  therefore  proposed  to 
require  that  all  license  and  exemption 
applicants  competing  for  the  same  site 
compare  their  plans  of  development  to 
the  plans  of  development  of  all  other 
applicants  to  show  the  Commission  how 
their  own  plans  are  better  adapted  to 


develop,  conserve,  and  utilize  in  the 
public  interest  the  wafer  resources  of 
the  region."  The  NOPR  also  proposed  to 
change  the  Commission's  practice  of 
automatically  finding  patently  deficient 
an  application  that  at  the  time  of  filing 
failed  to  include  comparisons  of  plans  of 
development."  Under  the  proposed  rule, 
license  and  exemption  applicants  would 
be  required  to  compare  their  plans  with 
those  of  other  applicants,  but  failure  by 
an  applicant  to  do  so  would  not 
automatically  cause  an  application  to  be 
rejected  as  patently  deficient.'* 

Commenters  generally  support  this 
proposal,  but  with  reservations.  Two 
commenters  believe  the  Commission 
should  continue  to  require  comparisons 
of  plans  for  permit  applications.  One 
commenter  believes  that  comparisons  of 
plans  in  permit  applications  should  be 
voluntary,  except  when  the  permit 
applicant  is  competing  against 
development  applicants.  The  commenter 
argues  that,  in  such  cases,  the  permit 
applicant  should  be  required  to  compare 
its  plans  with  those  of  development 
applicants. 

The  Commission  continues  to  believe 
that  comparisons  of  plans  by  permit 
applicants  are  unnecessary  in  most 
cases.  However,  it  agrees  that 
comparisons  by  permit  applicants 
whose  applications  are  being  compared 
with  development  applications  would  be 
useful  to  the  Commission  in  those  rare 
situations  when  the  Commission  is 
comparing  substantiated  permit 
applications  with  development 
applications.  When  this  occurs,  the 
Commission  intends  to  require  those 
permit  applicants  to  make  comparisons 
of  their  plans  with  those  of  the  other 
competitors  and  to  require  the 
development  applicants  to  compare 
their  plans  with  those  permit  applicants. 

Commenters  argue  that  they  will  need 
more  than  the  40  days  proposed  in 
which  to  compare  plans  of  development. 
The  final  rule  therefore  allows  60  days 
after  the  Commission  notifies  an 
apphcant  of  the  identity  of  each 
competing  applicant  for  the  submission 
of  comparisons. 

A  fish  and  wildlife  agency  argues  that 
applicants  should  be  specifically 
required  to  compare  treatment  of  fish 
and  wildlife  resources.  This  is  only  one 
of  the  many  areas  that  must  be  treated 
by  applicants  in  making  their 
comparisons.  Applicants  must  compare 
all  factors  relevant  to  deciding  which 
plans  are  best  adapted  in  the  public 
interest.  The  Commission  will  not 


specify  in  its  regulations  each  area  that 
must  be  compared  and  therefore  it  is  not 
expressly  listing  this  one  type  of 
comparison. 

B.  Special  Limitations  on  Submission  of 
Applications 

The  NOPR  proposed  to  add  a  new 
provision  to  specifically  delineate  the 
Commission's  authority  to  refuse  to 
accept  all  applications  for  a  project,  or 
to  accept  applications  but  not  treat  any 
one  as  the  first  to  be  filed. "The  NOPR 
explained  that  the  Commission  intends 
to  use  this  power  only  rarely  to  handle 
certain  extraordinary  situations  where 
the  normal  rules  governing  acceptance 
of  applications  and  competition  among 
applicants  have  not  resulted  in  a  single 
development  plan  for  the  water  resource 
that  fully  satisfies  the  public  interest  in 
responsible  hydropower  development. 

Commenters  argue  that  the  proposed 
regulation  is  poorly  conceived,  contains 
vague  criteria,  opens  the  door  to  charges 
of  arbitrary  action  and  could  be  applied 
capriciously.  The  NOPR  was  not 
intended  either  to  expand  or  to  limit  the 
Commission's  power  to  act  in  certain 
extraordinary  situations.  Rather,  it  was 
intended  to  apprise  applicants  that  the 
Commission  has  this  authority,  has 
acted  in  extraordinary  situations  in  the 
past,  and  will  do  so  again  when  the 
situation  warrants  it.  The  Commission 
carmot  foresee  all  such  situations  or  the 
actions  that  it  will  be  required  to  take. 
Therefore,  it  is  not  practical  to 
promulgate  a  regulation  that  prescribes 
the  exact  circumstances  and  actions 
that  the  Commission  will  take.  However, 
the  Commission  has  reconsidered  this 
proposal  and  is  not  adopting  it  because 
it  is  unnecessary. 

VI.  Consultation  With  Other  Agencies 

In  Order  No.  255,"  the  Commission 
clarified  in  great  detail  the  different 
steps  that  a  prospective  exemption 
applicant  must  take  during  consultation 
with  Federal  and  state  fish  and  wildlife 
agencies  before  filing  an  exemption 
application  with  the  Commission. 
However,  developers  too  often  submit 
exemption  applications  to  the 
Commission  without  having  consulted 
adequately  with  the  appropriate  fish  and 
wdldlife  agencies. "The  Commission  has 


"  Thi3  assumes  thai  the  municipal  preference 
under  section  '(j)  of  the  FPA  does  not  apply. 
"See  5  4  31  If) 
'^  Section  4.33(d). 


"  Proposed  {  4.38(c)(2). 

"Sections  4.31(d)(2)(i)  end  4.33(d)(2). 

« Proposed  5  4.32(d)(2)(i). 


"  Proposed  t  4.33(f). 

"  Amendments  to  Regulations  Governing  Case- 
by-Case  Exemption  From  All  or  Part  of  Part  I  of  the 
Federal  Power  Act  for  Small  Hydroelectric  Power 
Projects  With  an  Installed  Capacity  of  5  Megawatts 
or  l^sa.  47  FR  38506  (Sept.  1.  1982)  (Order  No.  255). 

"See.  eg..  Eastern  Sierra  Energy  Development.  20 
f"ERC  \  61.348  (1982);  Potter  Instrument  Co..  19  FFJ'.C 
?  61  299  (1982). 
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had  to  reject  many  of  these  applications 
as  patently  deficient.  The  applicants 
have  then  had  to  consult  further  with  the 
fish  and  wildlife  agencies  and  resubmit 
their  applications. 

This  process  of  inadequate  initial 
consultation,  rejection,  reconsultation. 
and  resubmittal  of  an  application  is  a 
waste  of  the  time  and  resources  of  the 
applicants,  the  fish  and  wildlife 
agencies,  and  the  Commission. 
Therefore,  the  NOPR  proposed  to  add  a 
new  section  to  the  regulations  to 
consolidate  the  Commission's 
consultation  requirements  for  applicants 
for  licenses  and  exemptions"' and  to 
clarify  the  minimum  steps  that  must  be 
taken  to  consult  adequately  with 
appropriate  agencies,  including  the  fish 
and  wildlife  agencies.  The  Commission 
reminded  applicants  that  those  that 
persist  in  failing  to  consult  adequately 
with  these  agencies  would  continue  to 
have  their  applications  rejected  by  the 
Commission  as  deficient.*' 

Under  the  proposed  rule,  applicants 
would  be  required  to  contact  all  the 
appropriate  agencies  and  provide  them 
with  details  with  respect  to  their 
planned  projects.*' During  this  initial 
phase,  applicants  would  not  merely 
provide  information  to  agencies.  An 
effort  would  be  required  to  determine 
the  types  of  studies  agencies  consider 
necessary,  the  information  they  have  in 
hand,  their  concerns  about  the 
environmental  consequences  of  the 
proposed  project,  and  their  ideas  about 
mitigation  of  adverse  impacts  or 
enhancement  of  resources.  Areas  of 
disagreement  between  applicants  and 
agencies  would  be  isolated,  and  an 
attempt  to  resolve  conflicts  would  be 
made.  The  NOPR  noted  that  if 
applicants  and  the  agencies  could  not 
resolve  their  conflicts  the  Commission 
would  give  great  weight  to  the  agencies' 
expertise  in  deciding  whether  the 
applicants  had  performed  all  the  studies 
necessary  to  consult  properly. 

Commenters  generally  approve  the 
proposed  regulation.  Most,  however, 
recommend  that  the  Commission  revise 
it  in  specific  ways.  The  major 
recommended  changes,  and  the 
Commission's  response  to  them,  are  as 
follows. 

1.  Commenters  recommend  that 
additional  entities  be  placed  on  the  list 
of  agencies  that  applicants  must  consult 
before  filing  an  application.  The  entities 


'^Proposed  §  4.38.  Because  the  same  problems 
with  respect  to  inadequate  pi^-filing  consultation 
occur  in  license  applications,  and  to  consolidate  the 
Commission  s  regulations  governing  consultation, 
this  section  also  applies  to  license  applicants. 

"Proposed  5  4.32(d)(2). 

'•Proposed  §  4  38(a). 


suggested  are:  natural  resource 
agencies;  environmental  protection 
agencies:  state  land  management 
agencies:  state  recreational  agencies; 
state  water  agencies:  and  Indian  tribes. 
Also,  commenters  recommend  that  the 
list  be  published  in  §  4.38. 

The  Commission  periodically  updates 
its  list  of  known  entities  that  must  be 
consulted  to  include  additional  entities 
that  become  known  to  the  Commission. 
The  Commission  will  periodically 
review  this  list  and  will  add  to  it 
additional  entities  that  it  believes 
should  normally  be  consulted.  However, 
prospective  applicants  are  advised  that 
the  list  is  only  a  partial  one.  They  must 
seek  out  and  consult  with  all 
appropriate  entities,  whether  or  not 
those  entities  are  specifically  included 
in  the  Commission's  list.  Because  of  the 
length  of  the  list  and  the  fact  that  the 
Commission  periodically  updates  it. 
publication  in  the  Code  of  Federal 
Regulations  would  be  impractical.  The 
list  is  included  as  part  of  the 
Commission's  Blue  Book,  which  is 
readily  available  to  prospective 
applicants. 

2.  Commenters  argue  either  that  the 
proposed  three-stage  consultation 
process  is  too  complicated  and  should 
be  simplified,  or  that  it  is  too  short  and 
should  be  expanded.  Some  commenters 
argue  that  the  proposed  three-stage 
process  should  be  reduced  to  a  two- 
stage  process.  One  commenter  argues 
that,  for  already-constructed  projects, 
the  three-stage  process  is  unnecessarily 
formal  and  complicated.  That 
commenter  recommends  that,  in  cases 
involving  constructed  projects,  a  simpler 
two-stage  process  be  substituted  for  the 
proposed  three-stage  process  and  that 
§  4.38  be  amended  to  allow  a  more 
flexible  consultation  process  geared  to 
the  size  and  complexity  of  individual 
projects. 

The  proposed  rule  already  provides 
for  a  simpler  consultation  process  for 
less  complicated  projects.  The  type. 
difficulty,  and  number  of  studies 
required  for  pre-filing  consultation  vary 
with  the  complexity  of  the  proposed 
project.  If  the  consulted  agencies  decide 
that  it  is  unnecessary  for  the  prospective 
applicant  to  undertake  any  particular 
step  of  the  consultation  process,  the 
agencies  may  expressly  waive,  and  the 
prospective  applicant  may  then  omit, 
that  step  of  the  pre-filing  consultation 
process.  The  final  rule  explicitly  allows 
omission  of  requirements  of  §  4.38  when 
all  the  appropriate  agencies  waive  those 
requirements.  If  a  dispute  arises  later  as 
to  the  adequacy  of  an  applicant's 
consultation,  the  applicant  must  prove 
that  the  agencies  waived  the  omitted 


steps  of  its  consultation.  Prospective 
applicants  therefore  are  advised  to 
obtain  written  waivers  from  each 
appropriate  agency  if  they  omit  any  step 
of  the  prescribed  consultation  process. 

3.  The  proposal  would  require 
prospective  applicants  to  provide 
consulted  agencies  either  30  days  or  60 
days,  depending  on  the  type  .of  project, 
in  which  to  analyze  and  respond  to  the 
applicants'  plans  of  development. 
Commenters  argue  that  the  proposed 
rule  would  allow  insufficient  time  for 
such  analysis  and  comment.  One 
commenter  recommends  that  applicants 
should  be  required  to  start  the 
consultation  process  at  least  18  months 
before  filing  application  with  the 
Commission.  "The  Commission  believes 
that  the  time  allowed  agencies  to  review 
draft  applications  and  comment  on  them 
is  adequate.  These  time  periods  begin 
only  after  the  applicant  has  already 
informed  the  agencies  of  its  general 
plans  and  submitted  all  the  necessary 
studies  required  by  the  agencies. 

4.  Some  commenters  object  to  the 
proposed  requirement  that  studies  be 
completed  before  an  application  may  be 
filed  with  the  Commission.  They  argue 
that  this  requirement  is  a  change  from 
current  Commission  practice  and  that 
certain  studies  take  several  months  or 
even  years  to  complete.  Commenters 
describe  instream  flow  studies  as  an 
example  of  the  type  of  studies  that  are 
routinely  performed  after  submission  of 
an  application.  They  request  the 
Commission  to  revise  proposed  §  4.38  to 
allow  studies  to  be  completed  after  pre- 
filing  consultation  and  after  filing  an 
application  with  the  Commission. 

"The  Commission  believes  that  certain 
major  studies  must  be  completed  prior 
to  submission  of  an  application.  The 
results  of  these  studies  are  necessary  for 
consulted  agencies  to  analyze  and 
respond  to  applicants'  proposed  plans  of 
development.  These  include  studies  that 
concern  the  economic  or  technical 
feasibility  of  the  project,  that  are 
necessary  to  determine  the  design  or 
location  of  project  features,  that 
measure  the  impact  of  the  project  on 
important  natural  or  cultural  resources, 
or  that  analyze  mitigative  measures,  or 
that  are  necessary  to  minimize  the 
impact  on  a  significant  resource. 
However,  the  Commission  agrees  that 
there  are  other  studies,  the  results  of 
which  are  not  required  for  pre-filing 
consultation  or  for  consideration  by  the 
Commission  in  its  review  of  an 
application.  These  include  studies  that 
can  be  conducted  only  after  a  project  is 
operating,  that  determine  the  success  of 
mitigative  measures,  that  deal  with 
refinements  to  the  project's  operation,  or 
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modifications  to  the  project's  facilities. 
The  final  rule  allows  these  studies  to  be 
completed  after  pre-filing  consultation. 

5.  Commenters  discuss  the  problem 
that  arises  when  applicants  and 
agencies  disagree  over  which  studies 
applicants  must  do  before  the  agencies 
are  able  to  review  proposed  plans.  As  to 
license  applications,  and  to  exemption 
applications  to  the  extent  they  involve 
matters  other  than  impact  on  fish  and 
wildlife  resources,  the  Commission 
makes  the  final  decision  on  whether 
particular  studies  are  necessary  but  will 
give  great  weight  to  a  consulted 
agency's  determination  that  a  particular 
study  is  necessary.  However,  if  an 
applicant  strongly  believes  that 
particular  studies  are  unnecessary,  it 
can  refuse  to  perform  those  studies  and 
file  its  application,  rhe  applicant  will 
then  bear  the  burden  of  proving  to  the 
Commission  that  the  omitted  studies 
V  ere  indeed  unnecessary.  If  the 
(Commission  finds  that  the  omitted 
sJudies  were  necessary,  the  application 
will  be  rejected  because  the  applicant 
will  have  failed  to  consult  adequately. 
The  applicant  will  then  be  required  to 
do  the  studies  and  reconsuit  before     . 
refiling. 

In  the  recent  Olympus  Energy 
Corporation  decision,  **  the  Commission 
determined  that,  in  case-specific 
exemption  applications.  Congress  gave 
specified  fish  and  wildlife  agencies  the 
exclusive  authority  and  responsibility 
for  protecting  fish  and  wildlife 
resources.  Therefore,  these  agencies 
must  determine  which  studies 
concerning  fish  and  wildlife  resources 
must  be  completed  before  they  can 
review  such  applications. 

6.  Commenters  object  that  the 
proposed  rule  fails  to  consider  the 
proprietary  rights  of  prospective 
applicants.  They  claim  that  the  rule 
would  require  them  to  expose  their 
plans  for  developm.ent  to  public  scrutiny 
and  that  this  would  leave  them  open  to, 
as  one  commenter  expresses  if.  'a 
marauding  municipality's  xerox 
machine."  The  Commission  does  not 
require  prospective  applicants  to  reveal 
their  plans  to  the  public.  It  does  require 
them  to  provide  their  plans  to  consulted 
agencies  for  the  agencies'  analysis  and 
response.  The  Commission  cannot 
control  whether  the  consulted  agencies 
reveal  to  the  public  plans  filed  with 
them.  Prospective  applicants  should 
address  their  concerns  regarding 
confidentiality  of  plans  to  the  individual 
agencies. 

7.  Commenters  object  to  the  propo.sed 
requirement  that  an  applicant  give 


consulted  agencies  a  preliminary 
schedule  of  the  dates  the  applicant 
expects  to  file  its  anpljcation.  to  begin 
and  complete  construction,  and  to 
initiate  operations.  Commenters  claim 
that  disclosure  of  these  dates  will  give 
potential  competitors  an  unfair 
competitive  advantage.  The  Commission 
proposed  requiring  submission  of 
schedules  of  dates  to  help  the  consulted 
agencies  schedule  their  staff  resources. 
However,  the  information  is  not 
necessary  and,  in  response  to  the 
commenter's  objections,  the  Commission 
is  deleting  this  requirement  from  the 
final  rule. 

8.  A  commenter  argues  that  the 
Commission  should  not  allow  consulted 
agencies  to  raise  new  issues  after  an 
applicant  has  adequately  completed  its 
pre-filing  consultation  process.  The 
Commission  disagrees.  It  is  in  the  public 
interest  to  allow  agencies  to  raise  new 
issues  throughout  the  authorization 
process,  before  the  granting  of  a  license 
or  an  exemption.  The  Commission  will 
continue  to  review  recommendations  by 
agencies  for  additional  terms  and 
conditions  submitted  after  pre-filing 
consultation  and  determine  whether  it  is 
in  the  public  interest  to  impose  them. 

9.  Commenters  suggest  that  the 
Commission  require  prospective 
applicants  to  jointly  undertake  certain 
studies.  While  it  might  well  be  more 
economical  for  prospective  applicants  to 
share  the  costs  of  these  studies,  the 
Commission  will  not  force  them  to 
cooperate. 


VII.  Other  Aspects  of  the  Exemption 
Process 

A.  Real  Property  Interests  for  Exempt 
Prnjects 

When  the  Commission  adopted 
Subpart  J  of  Part  4,  governing 
applications  for  exemption  of  small 
conduit  hydroelectric  facilities,  it 
anticipated  that  only  property  owners 
having  all  the  real  property  interests 
necessary  to  develop  and  operate  such  a 
facility  would  apply  for  such  an 
exemption.  However,  the  Commission 
has  received  applications  for  these 
exemptions  from  entities  that  did  not 
own  all  the  real  property  interests 
necessary  to  develop  and  operate  their 
proposed  projects.*"  Unlike  a  licensee, 
an  exemption  holder  cannot  acquire 
property  rights  through  the  power  of 
eminent  domain  provided  under  section 
21  of  the  FPA.  If  the  exemption  holder 
does  not  possess  all  the  necessary  real 
property  interests,  it  cannot  immediately 
develop  and  operate  the  project.  The 


NOPR  therefore  proposed  to  require  an 
applicant  for  such  an  exemption  to  have 
either  all  the  real  property  interests  in 
the  lands  necessary  to  develop  and 
operate  its  project  or  an  option  to  obtain 
those  interests.*^ The  NOPR  also 
reminded  these  exemption  applicants 
that  their  application.*  will  be  rejected 
as  patently  deficient  if  adequate 
documentary  evidence  of  ownership  is 
not  submitted  with  their  applications, 

Commenters  argue  that  a  public  entity 
should  not  be  required  to  obtain 
necessary  real  property  interests  before 
filing  an  application  for  an  exemption. 
They  argue  that,  because  a  public  entity 
has  the  right  of  eminent  domain  under 
its  state  law,  ownership  of  real  property 
is  not  a  prerequisite  for  it  to  proceed 
expeditiously  with  its  project.  The 
Commission  disagrees.  As  the 
Commission  stated  in  Order  No.  106, 
possession  of  state  power  of  eminent 
domain  is  not  an  adequate  substitute  for 
ownership  of  non-Federal  lands.**  The 
possibilities  of  bitter  and  lengthy 
condemnation  litigation  before 
development  could  go  ahead  and  the 
time  limit  on  commencing  construction 
portend  too  great  a  risk  that  exemptions 
in  such  circumstances  would  be  wasted. 
An  entity  with  state  power  of  eminent 
domain  may.  of  course,  take  the 
necessary  property  interests  and  than 
apply  for  exemption." 

A  western  state  water  resources 
control  board  requests  the  Commission 
to  require  that  applicants  apply  for  all 
necessary  water  rights  before  filing 
exemption  applications,  claiming  that 
such  a  requirement  would  expedite  the 
exemption  process.  The  Commission 
intends  to  review  whether  its 
regulations  should  require  exemption 
applicants  to  obtain  all  possible 
necessary  water  rights  prior  to  filing 
exemption  applications.  If  it  finds  such  a 
requirement  appropriate,  it  will  propose 
it  in  a  subsequent  rulemaking  docket. 
The  Commission  is  not  considering 
adopting  this  proposal  in  this  final  rule 
because  it  would  impose  a  substantial 
new  requir.3ment  and  was  not  proposed 
in  the  NOPR. 

B.  Automatic  Suspension  of  the  90-  and 
120-Day  Periods  for  Commission  Action 
on  Exemption  Applications 

The  Commission  must  act  within  90 
days  on  applications  for  small  conduit 
hydroelectric  facilities  and  within  120 
days  on  applications  for  small 
hydroelectric  power  projects."  In  the 


•"Olympus  Energ>'  Corp  .  26  FERC  «  61.407  (1984) 
Ireh  pending). 


"  See.  e.g..  City  of  Cridl^'.  22  FERC  ^61.256 
11983). 


"Proposed  5  4.31(b). 

«45  FR  76115  (Nov.  18,  1980)  (Order  No  106). 
"  Id  Seealso City  of  Ogdenburs.  22  FERC 
?f>l  313  (1983). 

".Tee  55  4.93(e)  and  4.105(b)(5}. 
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absence  of  action  within  those 
deadlines,  exemption  applications  are 
automatically  granted.  However,  the 
Commission  may  take  affirmative  action 
within  the  deadlines  to  suspend  the 
running  of  the  time  periods.  V\'hen  an 
acceptable  competing  application  is 
filed  within  these  time  periods,  the 
Commission  compares  competing 
applications  and  grants  the  exemption, 
license,  or  permit  to  the  applicant  with 
the  best  adapted  plans  of  development, 
or.  if  the  plans  are  equally  well  adapted, 
to  the  applicant  that  filed  first.  To  afford 
meaningful  comparative  consideration 
to  competing  applicants,  the 
C(»mmission  must  usually  suspend  the 
running  of  the  time  periods.  However,  if 
the  Commission  inadvertently  fails  to 
suspend,  an  exemption  could  be 
automatically  granted  to  the  initial 
exemption  applicant.'*'* To  avoid  such 
occurrences,  the  N'OPR  proposed  that, 
upon  the  filing  of  a  competing 
application,  the  mandatory  time  periods 
for  Commission  action  on  exemption 
applications  would  automatically  cease 
to  run.  The  Commission  would  then 
consider  all  the  competing 
applications.'" 

The  NOPR  also  proposed  to 
automatically  suspend  the  running  of  the 
mandatory  time  period  if  an  application 
for  exemption  of  a  small  hydroelectric 
power  project  is  accompanied  or 
supplemented  by  a  petition  for  waiver."' 
The  Commissions  regulations  allow  a 
qualified  applicant  for  such  an 
exemption  to  petition  for  a  waiver  of 
any  specific  provision  of  §§  4.102 
through  4.107,  ■■- 

Some  commenters  recommend  that 
the  proposed  automatic  suspension 
provision  apply  also  in  cases  where 
protests,  adverse  motions  to  intervene, 
or  other  timely  filings  are  m.ade.  One 
commenter.  however,  argues  that  the 
automatic  exemption  provisions  might 
produce  "more  mischief  than  good,  and 
should  be  eliminated  altogether." 

The  Commission  initially  promulgated 
the  deadlines  on  its  handlmg  of 
exemption  applications  to  express  its 
commitment  to  act  expeditiously  on 
those  applications.  The  short  time  limits 
were  prescribed  because  the 
Commission  expected  that  exemption 
projects  generally  would  be 
uncomplicated,  environmentally  non- 
controversial,  and  uncontested.  It 
expected  almost  always  to  be  able  to 
grant  or  deny  exemption  applications  by 
written  order  before  the  90-  or  120-dav 


periods  expired.  However,  the 
Commission  has  found  exemption 
applications  often  to  be  complicated, 
environmentally  controversial,  and 
contested.  Exemptions  have  sometimes 
been  automatically  granted 
inadvertently,  to  the  dismay  of  the 
Commission  and  to  the  financial  harm  of 
competing  applicants.  The  proposed 
amendments  were  intended  to  resolve 
the  problems  that  the  Commission  has 
experienced  with  these  provisions. 

However,  after  further  consideration. 
the  Commission  concludes  that  the 
proposed  regulations  would  be 
unnecessarily  complicated.  Applicants 
seldom  rely  on  the  automatic  granting 
provisions  as  proof  that  their 
exemptions  have  been  authorized.  They 
request  written  confirmation  from  the 
Commission  anyway.  Under  the 
proposed  changes  to  the  regulations, 
applicants  would  have  had  even  less 
reason  to  rely  on  the  automatic  granting 
provisions  because  the  time  periods 
would  have  been  suspended 
automatically  as  soon  as  any  competing 
applications  were  filed.  In  order  to 
simplify  the  regulations,  the  final  rule  is 
eliminating  the  provisions  pro\iding  for 
automatic  granting  of  exemptions.  All 
exemptions  will  now  be  granted  only  b\ 
written  order  of  the  Commission  or  its 
delegate.  The  Commission  will  continue 
to  act  as  expeditiously  as  possible  on 
exemption  applications.  Applications  for 
projects  that  are  uncomplicated, 
environmentally  noncontroversial,  and 
uncontested  will  be  acted  on  quickly — 
normally  within  a  few  months  from 
Commission  acceptance  for  filing. 

C.  Waiver  of  Conduit  Exemption 
Regulation 

Under  the  Commission's  regulations. 

an  applicant  for  exemption  of  a  small 
conduit  hydroelectric  facility  can 
request  a  waiver  of  discharge 
requirements  '■'  for  that  type  of 
exemption  when  it  files  its  application." 
The  Commission  must  rule  on  the 
waiver  request  before  accepting  the 
application.'^ The  NOPR  stated  that  the 
Commission  should  have  the  flexibility 
to  rule  on  the  waiver  request  either 
when  it  considers  the  application  on  its 
merits  or  at  any  other  appropriate  time. 
Therefore,  the  NOPR  proposed  to  allow 
the  Commission  this  flexibility  and  to 
clarify  that  the  acceptance,  by  itself,  of  a 
conduit  exemption  application  does  not 
constitute  a  ruling  on  any  request  for 
waiver  of  the  discharge  requirements.'* 


There  were  no  comments  on  this 
proposal.  The  Commission  is  adop.ing  it. 

D.  Revocation  of  an  Exemption  to  Allow 
More  Substantial  Development 

The  Commission  is  responsible  for 
regulating  non-Federal  development  of 
water  resources  to  provide  for  the  most 
comprehensive  development  of 
hydroelectric  power.''  If,  in  order  to 
fulfill  this  mandate,  exempted  projects 
must  be  altered,  or  are  determined  to  be 
obsolete,  the  Commission,  using  its 
inherent  authority,  may  revoke  an 
exemption  even  after  the  project  has 
been  authorized  and  is  fully 
operational.'*  This  is  in  part  a  necessary 
consequence  of  the  indefinite  term  for 
an  exemption  as  opposed  to  the  finite 
term  for  a  license.  The  Commission 
recognizes  that  exemption  holders  must 
be  assured  of  the  continuing  \  alidity  of 
their  exemptions  to  the  maximum  extent 
permitted  by  law. 

To  clarify  the  Commission's 
responsibilities,  the  NOPR  proposed  to 
add  a  new  article  to  the  standard  terms 
and  conditions  of  exemptions  of  small 
conduit  hydroelectric  facilities  and 
exemptions  of  small  h\  droelectric  power 
projects.  This  standard  article  '"would 
expressly  reserve  the  Commission's 
right  (1)  to  require  modifications  in  the 
structure  or  operation  of  an  exempted 
project,  or  (2)  to  revoke  an  exemption  if 
the  most  comprehensive  development  of 
a  region's  water  resources  so  requires.  If 
in  deciding  upon  a  particular  license 
application  the  Commission  determines 
it  should  revoke  an  already  issued 
exemption  and  instead  issue  a  license 
for  a  given  site,  the  licensee  would  be 
required  either  to  purchase  the 
exemption  holder's  property  or  to 
acquire  the  property  by  eminent  domain 
and  pay  compensation  to  the  exemption 
holder  pursuant  to  section  21  of  the  FPA. 

Commenters  argue  that  the 
Commission  should  delineate  the 
precise  procedures  for  determining  the 
amount  of  "fair  compensation"  that 
licensees  will  be  required  to  pay  in  such 
a  case  if  the  property  is  acquired  by 
eminent  domain  under  section  21. 
Section  21  precludes  the  Commission 
from  prescribing  specific  procedures  by 
providing  that  the  "practice  and 
procedure  in  any  action  or  proceedings 
for  (the  purpose  of  exercising  rights  of 
eminent  domain)  in  the  district  court  of 
the  United  States  shall  conform  as 
nearly  as  may  be  with  the  practice  and 


'■"See  Hirshey  v.  FERC.  701  F.2d  215  lU.C.  Cjr, 
1983), 

'"Proposed  %\  4,93(c)(2)  and  4.105(b)(2) 
"Proposed  S  4.105(b)(2)(iii). 
'•Section  4  103(d)(1). 


" Section  4.91(0(5)  and  proposed  §  4.30(b|(26)(v). 
" Section  4.92(c)(l)(i). 
"Section  4.93(a)(2). 
"Proposed  {  4  93(a). 


'"Section  10(a|  of  the  FPA.  16  U.S.C.  803(a|  (1982). 

"5fe  45  FR  76115  (Nov  16. 1980)  (Order  No  106): 
Metro.  Dist  of  Hurtford.  16  FERC  |  61.254  (1981 ): 
Wells  River  Hydro  Assocs..  18  FERC  f  61.157  (1982). 

•"Proposed  S§  4.f>4(d|  and  4,106(f). 
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procedure  in  similar  action  or 
proceeding  in  the  courts  of  the  State 
where  the  property  is  situated.  ..."•" 
Fish  and  wildlife  agencies  argue  that 
the  Commission  cannot  require 
modifications  or  revocations  when  such 
actions  would  affect  fish  and  wildlife 
resources  without  first  providing  for 
consultation  with  the  appropriate  fish 
and  wildlife  agencies  and  allowing  them 
to  impose  mandatory  mitigative  terms 
and  conditions.  Since  the  Commission 
has  found  that  specified  fish  and 
wildlife  arjenr^es  have  the  exclusive 
authority  and  r^  aponsibiiity  to  set  terms 
and  conditions  affecting  these  resources 
when  an  exemption  is  issued,  the 
Commission  agrees  with  the 
commenfers  that  these  agencies  must 
also  be  allowed  to  impose  new  terms 
and  conditions  to  protect  these 
resources  before  an  exemption,  for 
which  construction  has  begun,  is 
revoked  or  modified."  Before  the 
Commission  revokes  or  requires 
modification  to  such  an  exemption,  it 
will  allow  these  fish  and  wildlife 
agencies  to  impose  new  mitigative  terms 
and  conditions. 

Commenters  urge  the  Cummission  to 
delineate  precisely  all  circumstances  in 
which  It  would  require  modifications  or 
revocations.  The  Commission  cannot 
prescribe  all  such  circumstances 
because  it  cannot  foresee  all 
circumstances  in  which  the  public 
interest  might  require  modifications  or 
revocations  of  exempted  projects. 

Commenters  express  concern  tnat  this 
new  article  might  heighten  the  risk  of 
investing  in  exem.pted  projects,  therefore 
making  it  more  difficult  to  secure 
financing  to  construct  them  and  casting 
a  significant  doubt  on  the  ability  of  a 
project  to  be  considered  as  a 
dependable  source  of  energy.  The 
Commission  reemphasizes  that  it 
expects  to  require  modifications  or 
revocations  only  in  rare  circumstances. 
Therefore,  decisions  lo  construct, 
operate,  or  rely  on  an  exempted  project 
for  power  should  not  be  unduly  affected 
by  this  provision. 

E.  Amendments  to  an  Issued  Exemption 

The  Commission  expects  an  exempted 
project  to  be  constructed  and  operated 
as  described  in  the  exemption 
application  that  was  approved  by  the 
Com.mission.  The  NOPR  proposed  to 
establish  a  procedure  through  which  an 
exemption  holder  that  desired  to  change 
the  design,  location,  or  method  of 


*16  US  C.  814  (1982)  Set'  ijenerolly  Georgia 
Power  Co.  V  Sdnders,  617  F.2d  1112  (1980).  rert. 
denied.  450  U.S.  936  (19A0). 

•'Sfe  Olympus  Energy-  Corp    26  FERC  ^  61.4»)7 
\\^M)[reh.ptr.JingY 


construction  or  operation  of  its  project 
could  obtain  from  the  Commission  a 
determination  as  to  whether  its 
proposed  changes  would  be  allowed 
under  its  issued  exemption. "The 
Commission  would  then  review  the 
proposed  changes  and  determine 
whether  they  would  be  consistent  with 
the  exemption  or  whether  they  would 
constitute  a  material  change  and 
therefore  not  be  allowed.  Under  the 
proposed  rule,  within  45  days  of  receipt 
of  the  exemption  holder's  request  for  a 
determination,  the  Commission  would 
have  notified  the  exemption  holder 
whether  its  proposed  changes  were 
consistent  with  its  issued  exemption.  If 
the  Commission  did  not  respond  within 
45  days,  the  exemption  holder  would 
automatically  be  allowed  to  proceed 
with  its  proposed  changes.  If  the 
Commission  determined  that  the 
proposed  changes  were  material,  the 
exemption  holder  would  be  required  to 
apply  for  an  amendment  to  its 
exemption  or  apply  for  a  license. 

An  application  for  an  amendment  to 
an  exemption  would  be  prepared,  filed, 
and  processed  in  the  same  way  as  an 
application  for  exemption  from 
licensing,  with  one  difference.  The 
Commission  would  not  accept 
applications  in  competition  against  an 
application  for  an  amendment  of  an 
exemption. 

Several  agencies,  including  the 
National  Marine  Fisheries  Service 
(NMFS)  and  the  Department  of  the 
Interior  (DOl).  argue  that  the 
Commission  must  allow  the  same  fish 
and  wildlife  agencies  that  have  been 
authorized  by  Congress  to  impose 
mandatory  conditions  to  protect  fish  and 
wildlife  resources  to  impose  terms  and 
conditions  on  amendments  to  exempted 
projects. "  DO!  also  recommends 
providing  for  a  delay  in  the  45-day 
automatic  approval  if  an  appropriate 
Federal  or  state  agency  notifies  the 
Commission  within  the  same  45-day 
period  that  the  proposed  amendment 
would  materially  affect  fish  and  wildlife 
resources.  One  commenter,  however, 
raises  the  possibility  that  "rights  will  be 
established  by  the  Commission's 
inadvertent  failure  to  act,  which  is 
causing  the  Commission  to  propose  an 
automatic  suspension  of  the  deadline  for 
Commission  action  on  the  exemption 
application  itself  when  a  competing 
application  is  filed." 

The  Commission  has  reconsidered  the 
advisability  of  these  proposed  new 
regulations  and  has  decided  not  to  adopt 
them.  The  proposed  regulations  would 


'-  Proposed  $  5  4.96  and  ^.104. 
"^See  Olympus  Energy  Corp..  26  FERC  H  61.407 
(1984)  [reh.  ppndmg]. 


have  been  too  cumbersome  to  apply. 
Moreover,  they  are  unnecessary.  The 
Commission  advises  an  exemption 
holder  that  wants  to  change  the  design. 
location,  or  method  of  construction  or 
operation  of  its  project  to  consult  with 
the  fish  and  wildlife  agencies  to 
ascertain  whether  the  agencies  believe 
that  the  proposed  changes  would  violate 
the  exemption's  fish  and  wildlife 
mitigation  terms  and  conditions.  If  all 
the  agencies  advise  the  exemption 
holder  that  the  proposed  changes  would 
not  violate  these  terms  and  conditions, 
and  if  the  changes  are  not  material,  the 
exemption  holder  may  implement  the 
changes  without  seeking  prior 
Commission  authorization.  If,  on  the 
other  hand,  any  of  the  agencies  advises 
that  the  proposed  changes  would  violate 
fish  and  wildlife  mitigative  terms  and 
conditions,  or  if  the  changes  are 
material,  the  exemption  holder  must, 
before  making  the  changes,  apply  to  the 
Commission  for  an  amendment  to  its 
exemption  or  must  obtain  a  license. 

The  final  rule  allows  exemption 
holders  to  apply  for  authorization  to 
amend  their  exemptions.  The 
Commission  normally  will  not  accept 
competing  applications,  unless  if  finds  it 
to  be  in  the  public  interest  to  do  so  (e.g.. 
if  it  finds  that  the  proposed  changes,  had 
they  been  proposed  in  an  exemption 
holder's  original  application,  might  have 
materially  affected  the  decision  to  grant 
the  exemption  to  the  exemption  hoider|. 
If  the  Commission  makes  such  a  finding, 
it  will  either  reject  the  application  for  an 
amendment  to  the  exemption,  accept  if 
but  allow  for  competition  for  the  project. 
or  take  other  appropriate  actions. 

F.  Additional  Standard  Terms  and 
Conditions  for  Exemptions 

1.  Deadline  to  Begin  Construction 

To  prevent  an  exemption  holder  from 
owning  a  project  site  for  an 
unreasonable  time  without  developing 
it.  the  NOPR  proposed  to  add  a  new 
article  to  the  standard  terms  and 
conditions  for  exemptions  of  small 
conduit  hydroelectric  facilities.  That 
article  would  reserve  to  the  Commission 
the  right  to  revoke  an  exemption  if 
actual  construction  of  any  proposed 
generating  facility  has  not  begun  withm 
two  years,  or  if  construction  has  not 
been  completed  within  four  years  of  the 
effective  date  of  the  exemption.**  the 
article  also  would  provide  that,  if  an 
exemption  is  revoked  under  these 
conditions,  the  Commission  would  not 
accept  any  subsequent  application  for 
exemption  from  licensing,  or  a  notice  of 


"  Proposed  S  4.94(c). 
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exemption  from  licensing,  from  the  prior 
exemption  holder  within  two  years  of 
the  revocation.**  Commenters  support 
this  proposal.  The  Commission  is 
adopting  it. 

2,  Dam  Safety 

Exempting  a  project  from  licensing 
does  not  relieve  the  Commission  of  its 
responsibilities  over  dam  safety.  The 
NOPR  therefore  proposed  to  add  a  new 
article  '^  to  the  standard  terms  and 
conditions  of  all  exemptions  of  small 
hydroelectric  power  projects.  The  article 
would  require  that,  if  a  dam  is  more  than 
33  teet  in  height  above  streambed, 
impounds  more  than  2.5  million  cubic 
feet  of  water,  or  is  determined  to  have  a 
significant  or  high  hazard  potential,  the 
project  must  have  periodic  safety 
inspections  by  an  independent 
consultant,  and  is  subject  to  safety 
inspections,  remedial  measures,  and 
other  requirements  that  may  be  imposed 
by  the  Commission's  Regional  Engineer 
or  other  authorized  representative  under 
the  Commission's  safety  regulations." 

A  state  agency  argues  that  this  new 
article  would  be  an  unnecessary 
duplication  of  existing  state  programs.  It 
claims  that  for  many  decades  western 
States  have  operated  effective  programs 
for  dam  safety  and  that  this  new 
requirement  would  merely  create 
frustration  and  extra  expense  for  dam 
operators  by  duplicating  programs  under 
which  they  already  safely  operate.  It 
suggests  that  consistency  can  be 
obtained  by  revising  the  rule  to 
recognize  as  adequate  a  safety 
certification  of  any  state  having  a  dam 
safety  program,  leaving  the  proposed 
rule  affecting  only  dams  in  states 
without  dam  safety  programs. 

This  issue  was  first  raised,  and 
answf»red  by  the  Federal  Power 
Commission  (FPC),  in  connection  with 
the  FPC  rulemaking  that  promulgated 


*^  A  parallel  article  conditions  exemptionB  for 
small  hydroelectric  power  projects.  See  i  4.106(c). 
The  rule  amends  this  sUndHrd  arlicif  to  lengthen 
the  time  period  in  which  to  btgin  cinstruction  from 
18  months  to  2  years.  This  change  is  in  response  to 
several  requests  received  by  the  Commission 
sefking  an  extension  ol  the  current  time  period.  The 
rule  also  amends  this  standard  article  to  restrict 
only  the  prior  exemption  holder  that  lost  its 
exemption  under  this  article  from  reapplying  within 
two  years  of  the  exemption  being  revoked.  The 
article  currently  restricts  anyone  from  applying  for 
an  e.xcmplion  for  that  site  within  two  years.  The 
Commission  sees  no  reason  to  restrict  persons  other 
than  the  prior  exemption  holder  from  applying  for 
an  exemption  for  the  site  since  the  pnmary  purpose 
of  this  restriction  is  to  prevent  persons  from 
obtaining  exemptions  for  the  purpose  of  excluding 
others  from  developing  the  site  (e.g..  a  property 
owner  that  does  not  want  to  develop  its  site,  hut 
does  not  want  others  developing  it  either). 

**  Proposed  i  4  10e(h). 

"I'his  article  already  is  a  standard  term  in  all 
catpgoriral  exemptions.  See  5  4.m(a)(6). 


the  Commission's  dam  safety  provisions 
for  licensed  projects.  This  Commission 
believes  it  equally  apt  with  respect  to 
exempted  projects  to  note  that 

while  some  of  the  existing  state  safety 
inspection  programs  are  undoubtedly  of  the 
highest  calibre,  it  would  not  be  conducive  to 
the  carrying  out  of  our  own  responsibilities  in 
this  area  to  attempt  to  evaluate  the  relative 
effectiveness  of  particular  state  inspectoral 
systems,  or  to  authorize  them  to  be 
substituted  for  the  requirements  imposed 
upon  the  licensees  and  independent 
consultants  by  our  new  regulations.'* 

A  state  agency  recommends  that  the 
rulemaking  point  out  that  state  laws 
apply  to  those  dams  that  the 
Commission  has,  by  regulation,  chosen 
not  to  make  subject  to  its  safety  rules. 
Non-inclusion  of  the  dam  safety  art'cle 
reflects  the  Commission's  judgment  in 
the  exercise  of  its  responsibilities  that 
the  dam  in  question  poses  no  safety 
hazard.  The  exemption  holder  may  of 
course  consult  with  any  slate  agency 
with  respect  to  any  concerns  that  might 
arise  on  matters  of  safety. 

3.  Additional  Standard  Terms  and 
Conditions  Recommended  By 
Commenters 

Commenters  suggest  that  several  new 
standard  terms  and  conditions  be  added 
to  exemptions.  The  major 
recommendations  and  the  Commission's 
response  thereto  are  as  follows: 

a.  Article  2  requires  an  exemption 
holder  to  comply  with  terms  and 
conditions  imposed  by  Federal  and  state 
fish  and  wildlife  agencies  to  prevent 
loss  of.  or  damage  to.  fish  and  wildlife 
resources  or  to  othtrvkise  carry  out  the 
purposes  of  the  Fish  and  Wildlife 
Coordination  Act.*^DOI  suggests  that 
Article  2  discuss  the  Energy  Security 
Act.*"  Article  2  requires  exemption 
holders  to  comply  with  all  fish  and 
wildlife  m.itigative  terms  and  conditions. 
Inclusion  of  a  discussion  of  the  Energy 
Security  Act,  which  authorizes  the 
Commission  to  exempt  certain  projects, 
would  in  no  way  expand  this 
requirement.  The  Commission  therefore 
is  not  adopting  DOI's  recommendation. 

b.  Commenters  make  the  following 
suggestions  with  respect  to  the 
Northwest  Power  Planning  Council's 
Columbia  Basin  Fish  and  Wildlife 
Program  and  Northwest  Conservation 
and  Electric  Power  Plan  (the  Regional 
Energy  Plan)."  other  comprehensive 


state  and  regional  resource  plans,  and 
environmental  impacts  of  multiple 
proposed  projects  in  a  river  basin.  First, 
commenters  recommend  that  the 
Commission  provide  in  its  regulations 
that,  in  reviewing  hydropower 
applications,  it  will  consider,  act 
consistently  with,  or  adopt  these  plans 
and  programs.  Second,  commenters 
recommend  that  the  Commission 
provide  in  its  regulations  that  it  will 
consider  the  environmental  impacts  of 
multiple  hydropower  applications. 
Third,  commenters  recommend  that  the 
Commission  require  that  applicants 
demonstrate  in  their  applications 
whether  their  plans  of  development 
comply  with  these  plans,  and  assess 
how  any  environmental  impacts  of  their 
projects  might  interact  with  the  impacts 
of  other  projects  clustered  in  the  same 
area. 

Section  10(a)  of  the  FPA  requires  that, 
in  licensing  hydropower  projects,  the 
Commission  ensure  that  projects  are 
best  adapted  to  a  comprehensi\e  plan 
for  improving  or  developing  a  waterway, 
for  commerce,  for  water  power 
development  and  for  other  beneficial 
public  uses.  The  Commission  considers 
and  weighs  all  relevant  available 
information  when  it  reviews  a  license 
application.  Whenever  the  Commission 
reviews  any  application,  it  considers  the 
Columbia  Basin  Fish  and  Wildlife 
Program,  the  Regional  Energy  Plan,  and 
state  and  other  regional  resource  plans, 
if  relevant.  The  Commission  requires 
applicants  to  comply  with  the  provisions 
of  the  plans  and  programs,  unless  the 
Commission  determines  that  compliance 
is  not  in  the  best  public  interest.*" 
Therefore,  it  is  not  necessary  for  the 
Commission's  regulations  to  require  it  to 
do  so.  W'here  a  number  of  proposed 
projects  are  clustered  in  one 
geographical  area,  the  Commission 
intends  to  take  a  hard  look  at  the 


"35  F.PC.  274  (1966)  (f-'PC  Docket  No.  R-268). 

"16  0.5.0  862(1982). 

"Energy  Security  Act  of  1980  section  408. 16 
U.S.C.  2705(d)  (1982). 

"The  Northwest  Power  Planning  Council  is  an 
interstate  compact  agency  created  to  encourage 
conservation  and  the  development  of  renewable 
resources  in  the  Pacific  Northwest  The  Council 


adopted  the  Columbia  Basin  Fish  and  Wildlife 
Program  in  1982  and  the  Regional  Energy  Plan  in 
1983.  The  Commission  is  required  to  take  the 
Columbia  Basin  Fish  and  Wildlife  Program  into 
account  in  its  decisions    to  the  fullest  extent 
practicable  ■  16  U.S.C  839  (1982). 

*^  With  respect  to  the  Columbia  Basin  Fish  and 
Wildlife  Program  in  particular,  the  Commissions 
decisions  take  the  Program  into  account  to  the 
fullest  extent  practicable.  Licenses  issued  in  the 
Coluinbia  River  Basin  include  a  condition  reserving 
to  the  Commission  the  authority  to  impose  further 
requirements  to  make  the  license  consistent  with 
the  Columbia  Basin  Fish  and  Wildlife  Program.  See. 
e.g..  Yakima-Tielon  Irrigation  Uist..  28  FERC  T  61.03:. 
(1984).  Permits  issued  in  the  Basin  include  a 
condition  requiring  the  pt'rmittee  to  lake  the 
program  into  account  in  preparing  its  fish  and 
wildlife  report  in  any  subsequent  license  or 
exemption  application.  See.  e.^..  Beaver  Creek 
Hydro.  Inc..  29  FF.RC  \  62.060  (1984) 


11670  Federal  Register  /  Vol.  50.  No.  57  /  Monday.  March  25.  1985  /  Rules  and  Regulations 


onvironmental  impacts  of  iht-se  niultiplo 
projects. '^ 

In  exercising  this  responsibility,  the 
Commission  will  continue  to  consider  .sll 
relevant  plans  and  studies  when  it 
reviews  hydropower  applications. 

Requiring  all  applicants  to  assess  their 
project's  contribution  to  the 
environmental  impacts  of  clustered 
projects  would,  however,  impose  a 
substantial  and  often  unnecessary 
burden  on  developers.  In  cases  in  which 
this  information  is  needed,  the 
Commission  can  acquire  it  under 
§4.31(0. 

c.  Fish  and  wildlife  agencies  suggest 
inclusion  of  a  new  standard  article 
expressly  reserving  the  rights  of  fish  and 
wildlife  ai;encies  to  modify  the  fish  and 
wildlife  mitigative  terms  and  conditions 
that  they  impose  and  a  new  standard 
article  requiring  installation  of  flow 
gauges  to  ascertain  compliance  with 
m.inimum  flow  requirements.  As  stated 
above,  the  Commission  determined  in 
the  Olympus  decision  that  Congress 
gave  these  agencies  exclusive 
responsibility  to  impose  fish  and 
wildlife  mitigative  terms  and  conditions 
in  exemptions.  Therefore,  the 
Commission  is  not  including  these 
articles  in  its  standard  articles.  Rather, 
if  the  agencies  believe  that  such  articles 
are  warranted,  they  may  impose  them 
when  they  set  their  mandatory  terms 
ind  conditions. 

e.  DOI  recommends  adoption  of  a  new 
standard  article  that  would  require 
exemption  holders,  if  they  later  transfer 
ownership  or  operation  of  exempted 
projects,  to  require  in  the  transfer 
documents  that  the  transferees  comply 
with  the  fish  and  wildlife  protection 
terms  and  conditions  of  the  exemptions. 
Transferees  of  exempted  projects  must 
i.omply  with  the  terms  and  conditions  of 
the  exemptions.  Thus,  a  transferee's 
agreement  to  this  requirement  is 
unnecessary.  However,  the  Commission 
concurs  with  the  basic  thrust  of  DOI's 
concern — that  additional  provisions 
should  ensure  that  transferees  of 
exempted  facilities  are  aware  of,  and 
;  omply  with,  an  exemption's  terms  and 
conditions.  The  Commission  is  therefore 
adding  a  new  standard  article  that 
requires  an  exemption  holder:  (1)  To 
inform  the  Commission  of  a  transfer  of 
any  property  interests  in  an  exempted 
project  within  30  days  of  the  transfer;  (2) 
to  provide  the  Commission  with  the 
names  and  addresses  of  the  transferees; 
and  (3)  to  inform  the  transferees  of  the 
exemption  s  terms  and  conditions.** 


e.  A  commenter  recommends  adoption 
of  a  new  standard  article  requiring 
compliance  with  terms  and  conditions  of 
Indian  tribes,  The  Commission  is  not 
adopting  this  recommendation  because 
the  law  does  not  provide  for  Indian 
tribes  to  impose  mandatory  terms  and 
conditions  in  exemptions.  Indian  tribes 
may  submit  recommended  fish  and 
wildlife  mitigative  terms  and  conditions 
to  the  specified  fish  and  wildlile 
agencies.  These  agencies  have  the 
responsibility  and  authority  to 
determine  which  articles  to  include  in 
an  exemption.'^  Indian  tribes  may 
submit  all  other  recommended  terms 
and  conditions  to  the  Commission.  The 
Commission  will  consider  them  and  will 
include  those  that  it  deems  to  be  in  the 
public  interest. 


G.  Surrender  of  dn  Exemption 

Until  now,  the  Commission  has  had 
no  rules  governing  the  surrender  of  an 
exemption.  The  NOPR  proposed  to 
require  an  exemption  holder  to  file  a 
petition  with  the  Commission  requesting 
surrender  of  its  exemption.  Public  notice 
of  the  petition  would  be  given  at  least  30 
days  before  the  Commission 
acted.** These  proposed  regulations  are 
similar  to  the  Commission's  existing 
regulations  governing  surrender  of  a 
license." 

Under  the  proposed  regulations,  an 
exemption  holder  would  be  required  to 
state  in  its  petition  for  surrender  its 
plans  for  disposition  of  the  project 
works  and  restoration  of  project  lands. 
The  exemption  holder  would  also  be 
required  to  notify  interested  Federal  and 
state  fish  and  wildlife  agencies  of  its 
surrender  plans. 

If  a  project  occupies  Federal  lands 
under  a  permit  from  a  Federal  agency 
having  supervision  over  such  lands,  the 
exemption  holder  would  also  be 
required  to  concurrently  notify  that 
agency  of  the  surrender  plans.  The 
NOPR  explained  that  the  Commission 
expects  these  agencies  to  take 
appropriate  action  to  require  an 
exemption  holder  to  restore  affected 
Federal  lands.  In  approving  a  petition 
for  surrender,  the  Commission  would 
prescribe  any  necessary  terms  and 
conditions  concerning  disposition  of  the 
project  works  and  restoration  of  the 
affected  environment. 

Commenters  argue  that,  before  the 
Commission  authorizes  the  surrender  of 
an  exemption.  Federal  and  state  fish 


"See  City  of  Seattle.  26  FERC  ^  61.406.  at  61.909 
n  4  (19841. 
*•  New  J  5  4.941  f)  and  4.106(i). 


'"See  Olympus  Energy  Corp..  26  I'ERC  H  61.407 
(1984)  [reh.  pending). 

"Proposed  §{  4.95  «nd  4.102  would  govern 
surrender  of  an  exemption  of  a  small  conduit 
hydroelectric  facility  and  a  small  hydroelectric 
power  project,  respectively. 

"See  85  6.1  and6.a 


and  wildlife  agencies  must  be  consulted 
and  allowed  to  impose  term.s  and 
conditions  with  respect  to  fish  and 
wildlife  resources.  "The  Commission 
agrees.'"  Accordingly,  the  final  rule 
requires  that,  if  construction  has  begun, 
exemption  holders  that  want  to 
surrender  their  exemptions  must  first 
notify  the  appropriate  Federal  and  state 
fish  and  wildlife  agencies,  inform  them 
in  writing  of  their  surrender  plans,  and 
allow  the  agencies  adequate  time  to 
review  the  surrender  plans  and  to 
stipulate  any  necessary  mandatory 
terms  or  conditions. 

H.  National  Marine  Fisheries  Service 
Exemption  Conditioning  Authority 

The  Commission's  regulations 
authorize  NMFS,  the  United  States  Fish 
and  Wildlife  Service  (USFWS),  and 
appropriate  state  fish  and  wildlife 
agencies  to  impose  conditions  on  all 
conduit  and  case-specific  small  power 
project  exemptions." However,  the 
Commission  has  since  determined  that 
Congress  did  not  authorize  NMFS  to 
impose  such  conditions. "^Therefore,  the 
NOPR  proposed  to  amend  the 
Commission's  regulations  to  refiecl  this 
decision."" 

Commenters  argue  that  the 
Commission  has  misinterpreted 
Congressional  intent  and  therefore 
should  consider  as  mandatory  NMFS  s 
fish  and  wildlife  mitigative  terms  and 
conditions.  This  issue  is  currently  in 
litigation  in  the  Court  of  Appeals  for  the 
Ninth  Circuit. '"^However,  unless  the 
court  determines  that  the  Commis.sion 
has  misinterpreted  Congressional  intent, 
or  Congress  enacts  new  legislation 
providing  for  a  different  treatment  of 
terms  and  conditions  set  by  NMFS.  the 
Commission  will  continue  to  act  in  a 
manner  consistent  with  its  prior 
interpretation  of  Congressional 
intent."" 


"See  Olympus  Energy  Corp..  26  FERC  ?  61.407 
(1984)  [reh.  pending). 

"See  55  4  94(b)  and  4.106(b) 

""See  Winchester  Water  Control  DiH  .  24  FERC 
1161.080  at  61.207-08  (1983):  Public  Utility  Regulatory- 
Policies  Act  of  1978  section  218.  16  U.S.C.  823a 
(1982):  Energy  Security  Act  of  1980  section  408.  16 
U.S.C.  2705(d)  (l"a2). 

"" See  proposed  |§  4  94(b)  and  4.106(b). 

""Steamboaters  Inc..  v.  FERC.  No  83-7444  (9lh 
Cir.  lune  20.  1983). 

""The  Commission  determined  in  Winchester 
that  it  would  review  any  fish  and  wildlife 
conditions  proposed  by  NMFS  and  impose  those 
that  it  decided  were  in  the  public  interest. 
Subsequently,  in  Olympus,  the  Commission  held 
that  the  USFWS  and  the  comparable  state  fish  and 
wildlife  agencies  have  exclusive  responsibility  for. 
and  authority  over  fish  and  wildlife  matters  The 
Commission  therefore  no  longer  reviews  or  imposes 
fish  and  wildlife  conditions.  Any  agency  may 
however  request  either  the  USFWS  or  the 

r.>nlmued 
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/.  Stream  Flow  Guidelines 

As  a  guideline  for  determining 
whether  a  small  hydroelectric  power 
project  would  adequately  use  the 
available  stream  flow,  the  Commission's 
staff  determines  whether  the 
insiantaneous  flow  that  a  proposed 
project  would  be  capable  nf  using  would 
be  exceeded  less  than  25  percent  of  the 
time  (i.e.,  the  25  percent  exceedance 
point  on  the  flow  duration  curve).  If,  in 
using  this  guideline,  it  appears  to  staff 
that  the  proposed  project  would  not 
adequately  develop  ttie  site,  the 
applicant  must  demonstrate  why  a 
lesser  use  is  nevertheless  appropriate  in 
light  of  relevant  environmental, 
economic,  or  other  constraints. 
Otherwise,  the  Commission  will 
conclude  that  the  exemption  is  not  in  the 
public  interest  and  should  not  be 
granted. '"*  The  NOPR  proposed  to 
reflect  this  Commission  practice  by 
requiring  an  applicant  for  a  case-specific 
exemption  of  a  small  hydroelectric 
power  project  to  submit  a  flow  duration 
curve.'"* The  principal  comments,  and 
the  Commission's  response  to  them,  are 
as  follows: 

1.  Fish  and  wildlife  agencies  object 
that  the  25  percent  exceedance  test  does 
not  consider  instream  fishery  flow 
requirements  and  argue  that  the 
Commission  should  state  clearly  that  the 
guideline  is  in  no  way  related  to  fishery 
flow  needs.  The  Commission  agrees,  and 
the  final  rule  states  that  the  25  percent 
exceedance  test  is  intended  to  consider 
only  stream  flows  above  required 
minimum  streams  flows. 

2.  DOI  argues  that  flow  duration 
curves  should  be  provided  for  each 
month  of  the  year.  It  argues  that,  if  the 
project  is  to  be  operated  in  a  mode  other 
than  run-of-the-river,  simulated  monthly 
flow  duration  curves  must  be  provided 
and  their  derivation  described.  It  argues 
that  this  link  between  the  engineering 
and  environmental  sections  of  the 
application  is  vitally  important.  The 
Commission  is  not  implementing  this 
recommendation,  because  it  is  not 
necessary  in  most  cases,  and  the 
Commission  will  request  this 
information  on  a  case-specific  basis 
when  it  is  needed. 

3.  DOI  recomgiends  that  "justification 
for  the  instream  flow  selected  in  any 
bypassed  reach  be  developed  in 
consultation  with  the  state  and  Federal 
fish  and  wildlife  agencies  and 
documentation  of  that  consultation  be 


ccimpHrablp  stale  agencies  lo  adopt  its 
recommendations  as  part  of  their  msndatur>'  terms 
and  conditions. 

'"Sec  Pacific  Hydro.  Inc..  28  FERCf  61.014 
(19B4). 

"■Proposed  5  4.107(c)(5). 


provided  in  the  Exhibit  E."  The 
Commission's  consultation  regulations 
do  provide  foi  such  consultation. 

4.  Commenters  argue  that,  by 
subjecting  only  exemption  projects  to 
this  test,  the  Commission  promotes  the 
development  of  manmade  dams  and 
impoundments  rather  than  natural  water 
features  and  provides  an  incentive  to 
build  larger  projects  to  avoid  closer 
scrutiny  during  review  of  the 
application.  The  Commission  considers 
and  balances  other  uses  of  a  region's 
resources  against  hydroelectric  use.  and 
determines  the  balance  that  if  believes 
best  uses  the  resources  in  the  public 
interest.  Commenteis  assume  that  the 
Commission  considers  efficiency  in 
using  the  available  stream  flow  only 
when  it  reviews  exemption  applications. 
The  Commission  considers  this  factor  in 
all  license  and  exemption  applications. 
Commenters  therefore  are  incorrect 
when  they  claim  that  requiring 
exemption  applicants  to  submit  flow 
duration  curves  would  create  an 
incentive  to  develop  larger  projects. 

V'lII.  Other  Changes  Regarding  Permits 

A.  Prior  Notice  to  Cancel  Permit 

The  NOPR  proposed  that  the 
Commission  would  give  a  permittee 
prior  notice  of  the  Commission's 
intention  to  cancel  a  permit  for  failure  to 
comply  with  the  specific  terms  and 
conditions  of  the  permit.  The  proposed 
rule  acknowledges  that  a  permittee  will 
have  an  opportunity  to  petition  for  a 
hearing  before  the  Commission  to 
contest  the  proposed  cancellation 
order.  "**  Commenters  support  this 
proposal.  The  Commission  is  adopting  it. 

B.  Surrender  of  Permit 

The  NOPR  proposed  to  formalize  the 
procedure  by  which  a  permittee 
surrenders  an  unexpired  permit."" 
Under  the  proposed  rule,  a  permittee 
would  be  required  to  file  a  petition  to 
surrender  its  permit.  Unless  the 
Commission  issued  an  order  to  the 
contrary,  the  permit  would  remain  in 
effect  through  the  thirtieth  day  after  the 
Commission  issued  a  public  notice 
approving  the  surrender.  The  30-day 
period  was  included  to  minimize  unfair 
competitive  advantages  that  could  be 
obtained  by  orchestration  of  a  surrender 
petition  filed  by  one  entity  and  an 
immediate  subsequent  application  filed 
by  another  entity  for  the  surrendered 
site.  Applications  for  the  surrendered 
site  that  are  filed  before  the  effective 
date  of  the  surrender  would  be  rejected. 


A  commenter  argues  that  there  could 
be  legitimate  reasons  for  a  permittee  to 
surrender  a  permit  and  then  file  an 
exemption  or  license  application  and 
that  the  Commission  should  not  open  up 
a  30-day  window  for  competition 
between  the  surrender  and  the  filing  of 
the  subsequent  application.  The 
commenter  gives  no  examples.  Even  if 
there  were  good  reasons  for  these 
actions,  they  are  outw^eighed  by  the 
public  interest  in  preserving  the  fairness 
of  the  competitive  process.  Therefore, 
the  Commission  is  adopting  the  proposal 
discussed  in  the  NOPR. 

IX.  Truthfulness  of  .Applications 

The  Commission  relies  on  the 
accuracy  and  truthfulness  of  the 
statements  and  information  contained  in 
hydroelectric  permit,  license,  or 
exemption  applications.  Based  in  large 
part  on  these  statements  and 
information,  the  Commission  grants 
permits,  licenses,  and  exemptions. 
Therefore,  the  NOPR  stated  that  the 
Commission  needs  written  assurance 
that  persons  submitting  applications  and 
making  statements  therein  have 
knowledge  of  the  contents  of  the 
applications  and  can  vouch  for  their 
accuracy.  The  NOPR  proposed  to 
require  applicants  to  subscribe  and 
verify  all  applications  "*and  to  add  a 
new  article  lo  the  standard  terms  and 
conditions  of  all  exemptions  ""  and  a 
special  article  to  all  permits  and 
licenses  ""that  would  explicitly  recite 
the  Commissions  right  to  revoke  any  of 
these  authorizations  if  any  inaccurate 
material  information  was  presented 
during  the  application  process. 

While  commenters  generally  fa\  or 
adoption  of  this  proposal,  they  make  the 
following  comments.  First,  a  commenter 
questions  whether  the  rule  would  apply 
to  exhibits  and  drawings  that  are  a  part 
of  an  application,  and  whether  the  rule 
would  apply  to  additional  information 
requested  at  a  later  time  by  Commission 
staff.  All  submissions  of  relevant 
information,  whenever  filed,  must  be 
subscribed  and  verified. 

Second,  a  commenter  recommends 
that,  because  applicants  do  not  always 
have  a  copy  of  the  Commission's  Rules 
of  Practice  and  F*rocedure.  the  form  for 
subscription  and  verification  be  set  forth 
in  some  general  section,  such  as  §  4.32. 
The  final  rule  includes  the  form  in  §  4.32. 

Third,  a  commenter  recommends  that 
the  Commission  automatically  revoke 


'"Proposed  §  4.83(a). 
'"' Proposed  5  4  B4. 


'"Proposed  §  4.32(a)(3|. 

"* Proposed  $S  4.94(e)  and  4.106(gi. 

""Standard  terms  and  conditions  for  permits  and 
licenses  are  not  published  in  the  Code  of  Federal 
Regulations. 
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any  authorization  if  the  applicant 
knowingly  submits  inaccurate  data. 
Because  revocation  of  any  authorization 
is  a  drastic  step,  usually  having  serious 
economic  effects,  the  Commission  will 
decide  whether  to  take  such  action  on  a 
case-specific  basis. 

X.  Amendment  to  Applications  and  New 
Filing  Dates 

The  N'OPR  proposed  to  amend  §  4.35 
in  the  following  'hree  ways.  First,  a  new 
filing  date  would  be  assigned  to  a 
permit,  exemption,  or  license  application 
(or  an  application  to  amend  a  license 
when  the  amendment  would  increase 
installed  capacity)  when  such  an 
application  is  materially  amended.  This 
is  the  general  rule  of  §  4.35.  However,  it 
has  previously  been  applied  only  to 
license  and  permit  applications.  The 
NOPR  proposed  to  define  a  material 
amendment  to  be:  (1)  A  change  in 
generating  units  that  would  significantly 
modify  the  flow  regime  associated  with 
the  project:  (2)  a  change  in  design  or 
location  of  project  works  that  would 
increase  or  decrease  the  reach  of  the 
stream  affected  by  the  project  or  would 
cause  additional  adverse  environmental 
impacts;  or  (3)  a  change  in  the  number  of 
discrete  units  of  development  of  the 
project.  Under  the  proposed  rule,  if  an 
application  were  materially  amended, 
the  staff  would  review  it  to  determine 
whether  the  application,  as  revised, 
complied  with  applicable  regulations  as 
to  content  of  the  application. 
Acceptance,  deficiency,  or  rejection 
letters  would  be  prepared  pursuant  to 
the  Commission's  normal  practice  in 
reviewing  applications.  The  Commission 
would  consider  any  acceptance  letter 
that  may  have  been  issued  for  the 
original  application  to  be  automatically 
rescinded  upon  acceptance  of  the 
amendment  to  the  application. 

Second,  the  NOPR  proposed  to  define 
a  change  in  "status,"  one  of  the  material 
changes  to  an  application  that  triggers 
S  4.35.  to  mean  a  change  that  causes  a 
preliminary  permit  or  license  applicant 
to  gain  or  lose  municipal  preference 
under  section  7(a)  of  the  FPA  or  that 
cause  a  permittee  to  lose  its  priority 
status  under  section  5  of  the  FPA. 
Prospective  applicants  should  know  at 
the  time  another  applicant  files  whether 
that  applicant  has  municipal  preference 
or  priority  status  as  a  permittee.  This 
knowledge  could  affect  a  prospective 
;:pplicant's  decision  whether  to  compete 
and  may  help  the  Commission  to 
stre;imline  its  processing  of 
applications.' ' ' 


Third,  the  NOPR  proposed  to  define  a 
change  in  "identity,"  another  of  the 
material  changes  to  an  application  that 
triggers  §  4.35,  to  be  a  change  that 
substitutes  new  applicants  for  all  the 
original  applicants."^  This  total 
substitution  can  be  made  in  one  or  more 
amendments  to  an  application.  The 
amendment  that  substitutes  the  last 
remaining  original  applicant  would 
trigger  §  4.35,  resulting  in  the  assignment 
of  a  new  date  of  "acceptance  for  filing." 
Future  total  substitutions  of  the  new  set 
of  applicants  could  again  trigger  §  4.35. 
Again,  prospective  and  competing 
applicants  should  know  against  whom 
they  are  competing.  The  rule  bars 
transfers  of  appbcations  both  out  of 
fairness  to  competing  applicants  and  to 
allow  orderly  administration  of  the 
licensing  program. 

Recommended  changes  to  §  4.35  and 
the  Commission  responses  to  them  are 
as  as  follows; 

1.  With  respect  to  changes  in 
"identity,"  commenters  generally  favor 
the  rule  that  allows  changes  in  some,  but 
not  all.  of  the  original  co-applicants, 
without  triggering  §  4.35.  However,  other 
commenters  believe  that  any  addition  or 
deletion  of  an  original  co-applicant 
should  trigger  §  4.35.  The  Commission 
believes  that  its  proposed  rule,  which 
allows  so.Tie,  but  not  all,  original  co- 
applicants  to  be  substituted  without 
triggering  §  4.35,  to  be  proper.  It 
prevents  applicants  from  transferring 
their  applications  by  totally  substituting 
all  the  original  co-applicants.  It  allows 
partial  substitution  of  partners  because 
this  does  not  normally  affect 
competition. 

2.  With  respect  to  material 
amendments  to  application  with  regard 
to  environmental  issues,  one  commentcr 
argues  that  the  Commission  should 
extend  to  license  applications  the 
proposed  new  provision  that  would 
allow  exemption  applicants  to  change 
their  plans  as  part  of  a  settlement 
agreement  with  fish  and  wildlife 
agencies  without  triggering  §  4.35.  The 
Commission  agrees,  and  the  final  rule 
allows  both  exemption  and  license 
applicants  to  change  their  plans  to 
satisfy  requests  of  fish  and  wildlife 
agencies,  without  triggering  §  4.35. 

3.  One  commerter  recommends  that,  if 
there  are  other  material  changes  besides 
those  delineated  in  the  proposed 
regulation,  they  all  be  specified  in  §  4.35. 
The  examples  given  in  §  4.35  are 
intended  only  to  demonstrate  the  types 
of  changes  that  the  Commission 


' ' '  Becduse  mu.nicipiil  sUlus  is  irrelevdnl  to  an 
exemption  application  under  the  applicable 
.talures.  a  change  in  '  status"  would  not  be  a 


material  change  to  an  txemplion  application  and 
therefore  would  not  trigger  \  4  35. 

"*  See  Noah  Corp,  19  FERC  ^  61.276  and  20 
FERC^ei.l.'W  (19821. 


considers  "material."  The  Commission 
cannot  foresee  and  therefore  cannot 
prescribe  in  §  4.35  every  "material" 
change. 

4.  One  commenter  argues  that  §  4.35 
should  apply  to  only  situations  that 
involve  actual  competition,  and  that 
"material"  amendments  should  be 
limited  to  amendments  that  totally  alter 
the  project  concept  or  that  cause  great 
environmental  impact.  The  Commission 
disagrees.  A  material  change  in  an 
application  can  encourage  competition 
by  persons  that  previously  did  not  want 
to  compete  or  that  could  not 
successfully  com.pete. 

5.  One  commenter  argues  that 
applicants  who  materially  amend  their 
proposed  plans  of  development  should 
be  required  to  serve  the  Federal  and 
state  fish  and  wildlife  agencies  with 
such  a  proposed  amendment  and  to 
reconsult  to  mitigate  for  any  expected 
impact  on  fish  and  wildlife  resources. 
The  Commission  agrees.  If  an 
amendment  to  an  applicant's  proposed 
plans  could  affect  fish  and  wildlife 
resources,  applicants  must  serve  copies 
of  the  amendment  on  the  agencies  and 
reconsult. 

6.  One  commenter  requests  that  the 
Commission  implement  retroactively  the 
new  rule  allowing  a  partial  substitution 
of  partners,  without  triggering  §  4.35. 
Regulations  are  generally  applied 
prospectively,  not  retroactively.  All 
parties  should  know  the  rules  under 
which  they  are  operating.  The 
Commission  does  not  find  any 
com.pelling  reason  to  apply  this  new  rule 
retroactively. 

7.  One  commenter  recommends  that 
the  Commission  provide  that,  where  a 
permit  is  held  by  more  than  one  party,  a 
license  or  an  exemption  application  filed 
during  the  permit  period  by  any  of  the 
applicants  is  entitled  to  priority  over  all 
competing  non-permit  holders.  The 
Commission  is  precluded  by  law  from 
doing  this.  The  FPA  provides  that  a 
permit  "shall  be  for  the  sole  purpose  of 
maintaining  priority  of  application  for  a 
license  application,"  and  that  permits 
are  not  transferable."' A  permit  is 
issued  to  a  person  or  a  particular  group 
of  persons.  Only  that  person  or 
particular  group  of  persons  is  entitled  to 
priority. 

XI.  Municipal  Preference 

Section  7(a)  of  the  FPA  directs  the 
Commission  "[i]n  issuing  preliminary 
permits  hereunder  or  licenses  where  no 
preliminary  permit  has  been  issued"  to 
give  preference  to  applications  by  states 
and  municipalities.  In  the  City  of 


"^Section  5  of  the  FPA.  16U.S.C  798|1982). 
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Fayetteville  decision,"*  the  Commission 
concluded  that  the  legislative  design  of 
the  FPA  precludes  giving  municipal 
preference  to  "hybrid"  applications  filed 
jointly  by  private  developers  and 
municipalities.  In  that  case,  the 
Commission  expressed  its  concern  that 
a  municipality's  participation  in  power 
development  should  represent  more 
than  tokenism  to  receive  this  statutory 
preference.  In  Fayetteville.  the 
Commission  stated  that,  in  order  to 
retain  its  entitlement  to  municipal 
preference  as  the  party  who  intends  to 
be  the  licensee,  a  municipality  must 
retain  control  over  the  operation  of  a 
project  in  its  contractual  relationships 
with  private  entities  and  it  must  not 
relinquish  any  property  or  other  rights 
necessary  for  project  purposes. 
However,  at  the  same  time,  the 
Commission  emphasized  that  municipal 
preference  need  not  be  jeopardized  by 
contractual  arrangements  that  a 
municipality  may  make  with  private 
entities  for  assistance  in  financing, 
studying,  or  constructing  or  operating  a 
project,  provided  that  such 
arrangements  are  consistent  with 
license  ownership  and  control 
requirements. 

The  NOPR  said  that  the  Commission 
was  considering  promulgating  guidelines 
to  help  prospective  applicants  determine 
the  range  of  contractual  relationships 
between  a  private  entity  and  a 
municipality  that  would  be  allowed 
without  jeopardizing  the  right  to 
municipal  preference.  The  Commission 
specifically  invited  public  comment  and 
suggestions  with  respect  to  guidelines  to 
distinguish  between  (a)  those  types  of 
contractual  relations  between  private 
entities  and  municipalities  that  should 
not  disqualify  an  applicant  from 
receiving  municipal  preference  under 
section  7(a)  of  the  FPA  and  (b)  those 
contractual  relationships  that  should 
preclude  municipal  preference. 

In  reviewing  the  comments  filed,  the 
Commission  has  concluded  that  any 
regulations  specifically  describing 
financing  arrangements  that  would  not 
jeopardize  a  municipality's  entitlement 
to  preference  would  be  confusing  and 
counter-productive.  The  variety  of  such 
financing  arrangements  makes  detailed 
regulations  impractical.  Furthermore,  the 
basic  principles  to  be  applied  in 
determining  whether  a  municipality 
would  create  an  impermissible  hybrid 
joint  venture  in  its  financing 
arrangements  were  clearly  set  forth  in 
Fayetteville:  "the  municipality  must 
retain  in  such  contractual  relationships 


requisite  control  over  the  operation  of 
the  project  and  may  not  relinquish  any 
property  or  other  rights  necessary  for 
project  purposes.""* To  the  extent  that 
partial  private  ownership  of  project 
property  is  required,  the  municipality 
must  pursue  its  application  as  a  hybrid 
with  no  recourse  to  municipal 
preference  under  section  7(a)."* 
The  comments  reveal  neither 
significant  confusion  about  what  the 
current  requirements  are  nor  any  need 
for  clarification  of  how  they  are  to  be 
applied.  Rather,  those  comments  that  set 
forth  proposals  to  increase  financing 
flexibility  for  municipal  licensees 
essentially  request  that  the  Commission 
reconsider  fundamental  issues  raised 
and  resolved  in  the  Fayetteville 
decision.  The  Commission  continues  to 
believe  that  the  ruling  in  Fayetteville 
represents  a  reasonable  interpretation  of 
the  availability  of  municipal  preference 
under  section  7(a).  Joint  municipal/non- 
municipal  ownership  and  development 
of  a  project  is  perfectly  appropriate,  but, 
as  the  Commission  decided  in 
Fayetteville.  it  must  proceed  without  the 
benefit  of  statutory  municipal 
preference. 

XII.  Other  Amendments 

A.  Sites  Authorized  for  Only  Federal 
Development 

The  N'OPR  proposed  to  clarify  that, 
although  an  applicant  may  not  apply  for 
a  preliminary  permit  or  license  for 
project  works  that  are  authorized  for 
Federal  development  exclusively,  an 
applicant  may  submit  a  preliminary 
permit  or  license  application  for  project 
works  authorized  for  both  Federal  and 
private  development.'-" The  final  rule 
simply  precludes  filing  an  application 
for  any  project  that  is  precluded  by 
law.  "*  Filing  an  application  for  a  project 
that  would  develop  a  site  reserved 
exclusively  for  Federal  development  is 
now  clearly  proscribed  under 
§  4.32(d)(2)".  Thus,  there  is  no  need  for 
the  specific  provision  proscribing 
application  for  a  project  that  would  use 
a  site  authorized  exclusively  for  Federal 
development."' 


'"City  of  Fayetteville  Public  Works  Comm..  16 
FERCf  61.209  (1981). 


'"A  number  of  recent  Commission  decisions 
have  addressed  the  question  of  rights  necessar)-  for 
project  purposes  and  who  must  be  made  a  licensee. 
See  eg..  Little  Falls  Hydroelectric  Assocs..  28  FERC 
"  61,214  (1984),  29  FERC  T  61.001  (1984):  City  of 
Vidalia.  28  FERC  ^  61.328  11984):  Booll  Mills.  25 
FERC  tl  61.386  (1983). 

'"Proposed  i  4.33(a)(1)  and  (b)(1). 

'"Section  4.32(d)(2). 

'"Proposed  S  4.33(a)  and  (b). 


B.  Rejection  of  Conditional 
Applications 

The  N'OPR  proposed  to  codify  the 
Commission's  practice  of  rejecting  any 
application  as  patently  deficient  if  its 
effectiveness  is  conditioned  upon  the 
occurrence  of  some  future  event  or 
circumstance."" 

A  commenter  argues  that  the 
Commission  should  accept  an 
application  to  amend  an  original  license 
to  accelerate  a  license's  termination 
date  that  is  filed  on  the  condition  that 
the  Commission  grant  an  application  for 
a  new  license  fued  by  the  original 
licensee.  The  commenter  argues  that, 
near  the  end  of  a  license  period,  no 
licensee  would  invest  in  costly 
improvements  to  its  project  if  it  were  not 
assured  that  it  would  be  granted  a  new 
license  for  the  impro\ed  project. 
Otherwise,  by  improving  its  project,  it 
would  be  investing  capital  that  it  could 
not  recover  during  the  remaining  life  of 
the  original  license. 

The  processing  and  consideration  of 
such  conditional  applications  would 
obstruct  the  Commission's  statutor>' 
responsibility  to  ensure  that  the 
relicensing  process  is  open  to 
competition  b>'  any  qualified  applicant. 
It  is  not  in  the  public  interest  to  institute 
a  relicensing  proceeding  where  no 
meaningful  competition  can  exist  and 
where  the  expenditure  of  staff  resources 
to  analyze  the  relicense  application 
would  be  for  naught  if  the  conditional 
application  were  withdrawn.'^' 

C.  Absence  of  Proof  of  Sen  ice 

The  NOPR  proposed  to  reflect  the 
Commission's  practice  of  not  finding  a 
competing  application  to  be  patently 
deficient  merely  because  it  does  no! 
include  proof  of  service  on  other 
applicants.'-^  When  a  competing 
application  fails  to  include  proof  of 
service,  the  Comm,ission  allows  the 
competing  applicant  to  correct  this 
deficiency,  provided  other  deficiencies 
in  the  application  do  not  make  the 
application  patently  deficient. '^^  This 
treatment  assures  adequate  notice  to 
competitors  while  not  undul\'  penalizing 
applicants  that  fail  to  make  timely 
notifications.  Commenters  support  this 
proposal.  The  Commission  is  adopting  it. 

D.  Afotions  To  Intervene 

Rule  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214) 
governs  the  processing  of  motions  to 


'^Proposed  S4.32(i) 

' ' '  See  Niagara  Moha wl(  Power  Corp..  20  FFJIC '' 
61.  434  (1982). 

"'  Sections  4.31|d)(2)(i)  end  4.33(dl(2|. 
'"Proposed  5  4.3:(d)(2). 
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intervene  in  all  Commission 
proceedings,  including  hydroelectric 
matters.  Therefore,  the  NOPR  proposed 
to  remove  the  redundant  part  of 
§  4.32(h)  that  describes  the  intervention 
procedure.'**  No  commenters  discuss 
this  proposal.  The  Commission  is 
adopting  it  for  the  reasons  set  out  in  the 
NOPR. 

E.  Deadlines  for  Submitting  Additional 
Information 

The  Commission  can  require  any 
applicant  to  submit  additional  copies  of 
an  application  or  any  additional 
information  or  documents  that  the 
Commission  considers  relevant.'**  The 
regulations  do  not  provide  a  time  limit 
for  compliance  with  such  a  request.  The 
NOPR  proposed  to  codify  the 
Commission's  current  requirement  that, 
when  an  applicant  is  required  to  submit 
additional  copies,  it  must  do  so  within 
the  time  specified  in  the  Commission's 
request.  This  rule  would  apply  to 
information  that  the  Commission  seeks 
for  itself  or  that  the  Commission  orders 
to  be  furnished  to  other  persons, 
agencies  or  entities. '2«  No  commenters 
discuss  this  proposal.  The  Commission 
is  adopting  it  for  the  reasons  discussed 
in  the  NOPR. 

F.  Notice  to  Municipalities 

Under  section  4(f)  of  the  FPA,  the 
Commission  must  give  written  notice  to 
any  municipality  that  is  likely  to  be 
interested  in,  or  affected  by.  a  pending 
preliminary  permit  or  license 
application. '27  The  Commission  gathers 
information  about  political  subdivisions 
in  the  project  area  and  determines 
which  of  them  should  be  given  written 
notice.'** 

The  Commission  could  better 
implement  section  4(0  of  the  FPA  if 
permit  and  license  applicants  were  to 
provide  the  Commission  with  lists  of 
local  political  subdivisions  in  their 
areas.  Therefore,  the  NOPR  proposed  to 
require  permit  and  license  applicants  to 
identify  those  political  subdivisions  that 
meet  cert,' in  criteria  related  to  whether 
those  Ijlu!  political  subdivisions  would 
likely  be  interested  in  their  applications. 
Applicants  also  would  be  required  to 
identify  any  other  political  subdivisions 
that  they  believe  would  be  interested  in 
their  applications.  Consistent  with  the 
Com.mission's  policy  in  issuing  section 
4(f)  notices,  a  political  subdivisions 
ability  to  "engage  in  the  business  of 


developing,  transmitting,  utilizing,  or 
distributing  power,"  which  determines 
whether  it  qualifies  as  a  "municipality" 
under  section  3(7)  of  the  FPA, ' "  would 
have  no  bearing  on  whether  it  should  be 
identified  by  an  applicant  under 
proposed  §  4.32(b). '^o  The  Commission 
would  meet  its  section  4(f)  obligations 
by  notifying  the  political  subdivisions 
identified  in  an  applicant's  list. 

Commenters  that  oppose  the  proposal 
argue  that:  (1)  It  would  be  overly 
burdensome  to  prospective  applicants; 
(2)  the  proposed  rule,  which  would 
require  applicants  to  identify  all 
political  subdivisions  that  they  believe 
are  likely  to  be  interested  in,  or  affected 
by,  their  applications  is  extremely 
vague;  and  (3)  the  proposed  rule  would 
result  in  legal  challenges  by 
municipalities  that  were  omitted  from  an 
applicant's  list  and  therefore  never 
notified  of  Commission  acceptance  of  its 
application.  Also,  one  commenter 
questions  whether  the  Commission  has 
the  authority  under  section  4(f)  to 
delegate  to  applicants  the  responsibility 
for  identifying  al!  interested  or  affected 
government  entities. 

Identifying  municipalities  that  must  be 
sent  written  notice  is  one  of  the  steps 
that  must  be  taken  to  process  a  permit 
or  license  application.  The  Commission 
can  reasonably  require  applicants  to 
prepare  such  lists.  Furthermore,  based 
on  their  familiarity  with  project  areas, 
applicants  should  be  more  able  than  the 
Commission's  staff  to  quickly  identify 
the  municipalities. 

The  Commission  believes  that  it  may 
lawfully  require  applicants  to  prepare 
the  lists  because  the  Commission  may 
require  apphcants  to  submit  all 
information  necessary  to  the  processing 
and  consideration  of  an  application. 
While  the  obligation  to  comply  with  the 
statute  remains  with  the  Commission, 
the  Commission  clearly  can  require 
applicants  to  provide  informafion 
necessarj'  for  it  to  do  so.'" 

For  the  most  part,  the  proposed 
regulation  is  specific  about  which 
entities  applicants  must  include  on  their 
lists.  While  the  requirement  that 
applicants  identify  political  entities  that 
they  believe  are  likely  to  be  interested 


'"  Proposed  |  4.32(h). 
"'Section  4. 31  (f). 
'"  Proposed  }  4.32(fl. 
'"16  use.  7971(1(1982] 
'»»  See  City  of  Idaho  Falls.  29  FERC  1  81,066 
(198:1. 


'"  16  U.S.C.  796(71(1982). 

""  See  Allegheny  Electric  Coop..  Inc.,  29  FERC  1 
81  208(1984). 

'"  Shortly  after  the  notice  of  the  proposed  rule 
was  issued,  the  District  of  Columbia  Circuit  Court  of 
Appeals  issued  its  Northern  Colorado  Water 
Conservancy  Dist.  v.  reRC  decision.  730  F.2d  1509 
(DC.  Cir.  1984).  The  court  rejected  the 
Commission's  contention  that  special  purpose 
political  subdivisions,  such  as  drainage  districts  and 
irrigation  districts,  were  not  entitled  to  written 
notice  of  applications  under  Section  4(f)  of  the  FPA. 
The  rule  amends  Commission  practice  and 
implements  this  dpcisioa. 


in,  or  affected  by,  an  application  is  less 
precise,  applicants  should  have  no 
difficulty  complying  with  it.  Most,  if  not 
all,  such  political  subdivisions  will 
already  have  been  identified  by 
applicants  under  proposed 
I  4.32(b)(2)(i)-(iii). 

The  final  rule  now  clarifies  the 
reporting  requirements  in  the  following 
ways.  First,  the  terms  "borough"  and 
"township"  are  being  deleted  from 
§  4.32(b)(2)(ii)  to  clarify  that  this 
requirement  refers  to  general  purpose 
local  governments  and  not  to  entities 
such  as  land  survey  townships  (the 
reference  to  "borough,"  which  is  akin  to 
a  city  or  town,  is  superfluous)."* 
Second,  political  subdivisions  of  exactly 
5,000  people  are  being  included  in 
§  4.32(b)(2)(ii)(B),  to  conform  to  current 
practice.'^''  Third,  to  clarify  the 
regulation,  the  geographical  limitation  in 
§  4.32(b)(2)(ii)(B)  is  measured  from  the 
project  dam  (or  diversion). 

G.  Timely  Submission  of  Amendments 
to  Applications 

The  NOPR  proposed  to  remind 
applicants  that  amendments  to  cure 
deficient  applications  must  be  timely 
submitted.  Also,  the  NOPR  proposed  to 
provide  that  the  Director  of  the  Office  of 
Electric  Power  (the  Director  of  the  Office 
of  Hydropower  Licensing  in  the  final 
rule),  under  delegated  authority,  would 
reject  applications  as  patently  deficient 
only  within  45  days  of  filing. '^^ 
Thereafter,  such  applications  could  be 
treated  as  deficient  under  §  4.32(d)(1). 
which  allows  the  applicant  an 
opportunity  to  cure  the  deficiencies.  The 
Commission  (but  not  the  Director)  could 
reject  such  applications  as  patently 
deficient  after  the  45-day  period."* 

Commenters  suggest  that  proposed 
§  4.32(d)  inadequately  explains  the 
differences  between  treatment  of 
applications  that  are  "deficient"  and 
those  that  are  "patently  deficient."  The 
Commission  notifies  applicants  that 
have  filed  "deficient"  applications  of  the 
specific  deficiencies  and  specifies  times 
within  which  to  cure  the  deficiencies. 
Applications  that  are  cured  within  the 
times  allowed  retain  their  "acceptance 
for  filing"  dates  and  are  reviewed  bv  the 


'="  Townships  such  as  Potter  Township. 
Pennsylvania  {see  Allegheny  Electric  Coop  ,  29 
FERC  ;  81.208  (1964))  will  be  included  as  local 
political  subdivisions  similar  to  towns  and  cities 

'"  See  city  of  Idaho  Falls,  20  FERC  i  61  066 
(1982). 

"*  The  final  rule  provides  the  Director  of  the 
Office  of  Hydropower  Licensing  with  60  days  rather 
than  45  days  in  which  to  reject  applications  under 
delegated  authority.  Sixty  days  more  closely 
approximates  the  average  time  necessary  for  staff 
to  review  and  analyze  an  application. 

'"Proposed  5  4  32(d)(2). 
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Commission.  The  Commission  rejects 
"patently  deficient"  applications.  These 
applicants  must  cure  the  deficiencies 
and  refile  their  applications.  The  refiled 
applications  are  assigned  new 
"acceptance  for  filing  dates." 

Commenters  request  the  Commission 
to  explain  the  standards  used  to  make 
the  distinction  between  "deficient"  and 
"patently  deficient '  and  to  give 
examples  of  the  different  types  of 
deficiencies  that  cause  applications  to 
be  classified  as  one  or  the  other.  The 
Commission  rejects  as  "patently 
deficient"  any  application  that  fails  in 
any  material  respect  either  to  comply 
with  the  Commission's  substantive 
requirements  or  to  supply  the  required 
information  necessary  to  consider  the 
application  on  its  merits.  Applications 
are  most  often  rejected  for  failing  to 
meet  substantive  requirements  because 
they  fail  to  include  all  required  exhibits 
or  results  of  studies. 

The  Commission  also  rejects  as 
"patently  deficient"  applications  for 
projects  which  the  Commission  is 
precluded  by  law  from  licensing  or 
exempting  from  licensing.  Examples  of 
applications  that  are  rejected  for  this 
reason  are  projects  for  which  the 
waterways  proposed  to  be  developed 
are  located  in  national  parks  and 
therefore  proscribed  from  hydroelectric 
development  "*or  because  the  project 
site  is  reserved  exclusively  for  Federal 
development.'^' 

Some  applications  basically  provide 
the  Commission  with  all  the  necessary 
information  but  are  deficient  in  some 
minor  respect  that  can  be  cured  in  a 
short  time.  Rather  than  reject  these 
applications,  the  Commission  notifies 
the  applicants  of  the  specific 
deficiencies  and  affords  them  specified 
times  within  which  to  cure  the 
deficiencies. 

The  final  rule  clarifies  the 
Commission's  current  rules  for  rejecting 
applications  that  fail  to  meet  the 
Commission's  substantive  requirements 
or  that  propose  to  develop  projects  that 
by  law  cannot  be  licensed  or  exempted 
from  licensing. 

//.  Conforming  Project  Boundary 
Requirements 

The  NOPR  proposed  to  conform  the 
requirements  for  describing  project 
boundaries  in  an  application  for  license 
for  either  a  major  unconstructed  project 
or  major  modified  project  or  a  major 
project — existing  dam."" 


DOl's  Bureau  of  Land  Management 
(BLM),  which  manages  U.S.  lands, 
submitted  comments  concerning  the 
withdrawal  of  U.S.  lands  pursuant  to 
section  24  of  the  FPA  once  an 
apphcation  is  accepted  for  filing.  Section 
24  provides,  in  part,  that  any 

lands  of  the  United  States  included  in  any 
proposed  project  under  the  provisions  of  [Part 
I  of  the  FPA]  shall  from  the  date  of  filing  of 
application  therefor  be  reserved  from  entry 
location,  or  other  disposal  under  the  laws  of 
the  United  Stples  until  otherwise  directed  by 
the  Commission  or  by  Congress.  Notice  that 
such  application  has  been  made,  together 
with  the  date  of  filing  thereof  and  a 
description  of  the  lands  of  the  United  States 
affected  thereby,  shall  be  filed  in  the  local 
land  office  for  the  district  in  which  such  lands 
are  located."* 

BLM  has  submitted  the  following 
requests  for  technical  changes  to  the 
Commission's  regulations  with  respect 
to  section  24. 

1.  BLM  requests  that  proposed 

§  4.32(c)(1)  and  the  public  notice  of 
acceptance  for  filing  of  a  permit  or  a 
license  application  state  that,  upon  the 
filing  of  an  application,  all  affected  U.S. 
lands  are  reserved  under  section  24. 
Because  section  24  specifically  provides 
this,  the  Commission  does  not  believe  it 
necessary  to  state  it  in  the  regulations. 

2.  Section  4.81  of  the  Commission's 
regulations  prescribes  the  reporting 
requirements  for  a  permit  application. 
BLM  argues  that  5  4.81  is  too  flexible  in 
its  requirements  for  providing  in  the 
application  a  list  of  affected  U.S.  lands 
and  an  adequate  map  from  which  these 
lands  can  be  identified.  BLM  asserts 
that,  as  a  result  of  this  flexibility,  BLM  is 
provided  with  inadequate  information  to 
reserv'e  the  affected  U.S.  lands.  The 
Commission  believes  that  its  regulations 
are  sufficiently  precise.  However,  the 
Commission's  staff  will  thoroughly 
review  permit  applications  to  ensure 
that  they  provide  sufficient  information 
for  BLM's  purposes. 

3.  Section  4.35  assigns  new 
"acceptance  for  filing"  dates  to 
applications  when  they  are  materially 
amended.  BLM  suggests  that  8  4.35 
should  indicate  that  a  newly  assigned 
"acceptance  for  filing"  date  will  also  be 
considered  the  effective  date  for  the 
withdrawal  of  U.S.  lands,  if  that  is  the 
Commission's  intention.  That  is  not  the 
Commission's  intention.  Section  4.35 
assigns  new  "acceptance  for  filing" 
dates  for  the  purposes  of  filing  deadlines 
and  competition.  It  is  not  intended  to 
change  the  date  on  which  U.S.  lands  are 


"*18  U.SC.  796(2).  797(e)  (1982). 

'"See  Chapman  v.  FPC.  191  F.2d  796  (4th  Cir. 
1951).  affd.  345  US.  153  (1953). 

"•  Proposed  5  5  4  41  and  4.51  No  commenters 
discuss  this  proposal.  It  is  being  adopted,  with  one 


change  related  to  the  use  of  tentative  boundaries  in 
cases  in  which  accurate  survey  information  is 
unavailable  This  language  currently  appears  in 
J4.41[h)|2). 

'"16U.S.C81811982). 


reserved  under  section  24  of  the  FT  .A 
However,  §  4.35  can  affect  the  date  on 
which  U.S.  lands  are  withdrawn  when 
an  amendment  to  an  application  would 
cause  the  proposed  project  to  affect 
additional  U.S.  lands.  The  filing  date  of 
such  an  amendment  is  the  date  on  which 
these  additional  affected  U.S.  lands  are 
reser\  ed, 

4,  Proposed  \  4.41(h)(21  requires 
applicants  for  a  license  for  a  major 
Hnconstrucfed  project  or  a  major 
modified  project  to  include  in  their 
applications  the  "project  boundary 
enclosing  the  project  works  and  other 
features."  In  states  covered  by  a  public 
land  survey,  S  4.41(h)(2)  requires  that 
ties  be  shown  at  sufficient  points  to 
permit  accurate  plotting  of  the  position 
of  the  boundary  relative  to  the  lines  of 
the  public  land  survey..  In  states  not 
covered  by  public  land  surveys,  it 
requires  the  best  available  legal 
description  of  the  position  of 
boundaries,  including  distances  and 
directions  from  fixed  monuments  or 
physical  features. 

BLM  requests  the  Commission  to 
require  applicants  in  states  not  covered 
by  public  land  surveys  to  use  only  an 
acceptable  land  survey  approved  by 
BLM.  The  Commission  believes  that 
proposed  §  4.41(h)  prescribes  adequate 
requirements.  However,  the 
Commission's  staff  will  review 
applicants'  land  descriptions  and  maps 
to  ensure  that  they  are  sufficient  for 
BLM's  purposes. 

5.  The  Commission  has  reviewed  its 
other  regulations  to  determine  whether 
they  require  applicants  to  submit 
descriptions  of  U.S.  lands  adequate  for 
BLM  to  withdraw  affected  U.S.  lands. 
The  Commission  finds  that  §  4.61,  which 
prescribes  the  requirements  for 
application  for  minor  water  power 
projects  and  major  water  power  projects 
of  five  megawatts  or  less  should  be 
clarified  to  ensure  that  applicants 
proposing  projects  that  would  affect  U.S. 
lands  identify  in  Exhibit  G  of  their 
applications  the  affected  U.S.  lands  so 
that  BLM  may  withdraw  these  lands 
pursuant  to  section  24.  Therefore,  the 
final  rule  clarifies  these  requirements.'*" 

XIII.  Regulatory  Flexibility  Act 
Certincation 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601-612  (1982),  requires 
certain  analyses  of  proposed  agency 
rules  that  will  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Pursuant  to 
section  605(b)  of  the  RFA,  the 
Commission  certified  in  the  NOPR  that 


""New  J  4.61(f)(4)(iil). 
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this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  primary  purposes  of  this  rule  are 
to:  (1)  Clarify  procedures  already 
established  for  filing  applications  for  a 
preliminary  permit,  a  license,  and  an 
exemption  from  licensing  for 
hydroelectric  projects;  (2)  codify  recent 
decisions  of  the  Commission  affecting 
these  types  of  applications;  and  (.3) 
reorganize  certain  sections  of  the 
regulations  governing  hydroelectric 
applications.  The  codification  of 
Commission  decisions  and  the 
reorganization  of  certain  sections  have 
no  economic  impact  because  they  do  not 
significantly  change  the  substance  of 
existing  regulations  and  case  law 
requirements.  Other  rules  are  mostly 
procedural  and,  in  any  case,  are  minor 
in  effect  on  any  potential  applicants. 
Thus,  the  Commission  stated  in  the 
.NOPR  that  the  proposed  rule  would 
cause  no  substantial  economic  impact 
on  any  entity,  large  or  small. 

Commenters  argue  that  the 
rulemaking  will  have  such  an  effect  by 
affectmg  commercial  fishing  dependent 
on  fish  habitat,  by  expanding  the 
"maximum  levels  of  competition."  and 
by  expanding  pre-filing  consultation 
requirements. 

The  Commission  continues  to  believe 
that  the  rulemaking  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
First,  fish  habitat  will  not  be  affected  by 
promulgation  of  this  rulemaking.  The 
rulemaking  does  not  authorize  the 
construction  or  operation  of  any 
projects.  Only  issuance  of  a  license  or 
an  exemption  does.  Second,  the 
rulemaking  does  not  expand 
competition.  It  merely  codifies  or  revises 
some  of  the  procedural  rules  governing 
comptiri.m.  Finally,  the  rulemaking 
does  r.o!  expand  pre-filing  consultation 
requirements.  It  merely  formalizes  the 
existing  requirements. 

XrV.  Finding  of  No  Significant  Impact 

The  NOPR  stated  that  the  Commission 
had  determined  that  the  codification  of 
Commission  decisions,  clarification,  and 
reorganization  of  the  regulations  would 
not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  under 
the  National  Environmental  Policy  Act 
of  1969,'*'  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  was  necessary. 

Commenters  argue  that  the 
rulemaking  will  have  such  an  effect. 
Howe\er.  the  rulemaking  does  not 


authorize  the  construction  or  operation 
of  any  projects  and  therefore  will  not 
affect  the  environment  nor  will  it 
encourage  or  discourage  further 
applications.  The  Commission  has 
determined  that  it  can  best  meet  the 
requirements  of  the  National 
Environmental  Policy  Act  by 
considering  environmental  impacts 
when  it  and  the  fish  and  wildlife 
agencies  review  each  license  and 
exemption  application. 

XV.  Effective  Date  and  Paperwork 
Reduction  Act  Statement 

The  information  collection  provisions 
in  this  proposed  rule  are  being 
submitted  to  the  Office  of  Management 
and  Budget  [OMBj  for  its  approval 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501-3520  (1982),  and  OMB's 
regulations,  5  CFR  1320.13  (1984). 
Interested  persons  can  obtain 
information  on  the  proposed  information 
collection  provisions  by  contacting  the 
Federal  Energy  Regulatory  Commission, 
825  N.  Capitol  Street,  NE.,  Washington. 
D.C.  20426  (Attention:  Joseph  H.  Long. 
(202)  357-8526).  Comments  on  the 
information  collection  provisions  can  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB  (Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission). 

This  rule  will  become  effective  June 
10,  1985.  If  OMB's  approval  and  control 
number  have  not  been  received  by  this 
effective  date,  the  Commission  will 
issue  a  notice  temporarily  suspending 
the  effective  date. 

List  of  Subjects  in  18  CFR  Part  4 

Electric  power,  ' 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  4.  Subchapter 
B,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  the  Commission. 
Kenneth  F  Plumb, 
Secretary. 


'•'42  U.S.C.  4321-4347  |1982|. 


PART  4— {AMENDED] 

1.  The  authority  citation  for  Part  4  is 
revised  to  read  as  follows: 

Authority:  Fede,-al  Power  Act.  16  U.S.C. 
791a-e2.5r  (1982):  Public  Utility  Regulatory 
Policies  Act  of  1978, 16  U.S.C.  2601-2645 
(1982;:  Department  of  Energy  Organization 
Act.  42  U.S.C.  7101-7352  (1982):  Exec.  Order 
No.  12.009.  3  CFR  142  (1978),  unless  otherwise 
noted. 

2.  The  heading  for  Subpart  D  of  Part  4 
is  revised  to  read  as  follows: 


Subpart  D — Application  for  Preliminary 
Permit,  License  or  Exemption:  General 
Provisions 

3.  Section  4.30  is  revised  to  read  as 
follows: 

§  4.30    Applicability  and  definitions. 

(a)  This  subpart  applies  to  any 
application  for  preliminary  permit, 
license,  or  exemption  from  licensing. 

(b)  For  the  purposes  of  this  Part — 
(l)(i)  "Competing  development 

application"  means  any  application  for  a 
license  or  exemption  from  licensing  fur  a 
proposed  water  power  project  that 
would  develop,  conserve,  and  utilize,  in 
whole  or  in  part,  the  same  or  mutually 
exclusive  water  resources  that  would  be 
developed,  conserved,  and  utilized  by  a 
proposed  wafer  power  project  for  which 
an  initial  preliminary  permit  or  initial 
development  application  has  been  filed 
and  is  pending  before  the  Comm.ission. 

(ii)  "Competing  preliminary  permit 
application"  means  any  application  for  a 
preliminary  permit  for  a  proposed  water 
power  project  that  would  develop, 
conserve,  and  utilize,  in  whole  or  in  part, 
the  same  or  mutually  exclusive  water 
resources  that  would  be  developed, 
conserved  and  utilized  by  a  proposed 
water  power  project  for  which  an  initial 
preliminary  permit  or  initial 
developm.ent  application  has  been  filed 
and  is  pending  before  the  Commission. 

(2)  "Conduit"  means  any  tunnel, 
canal,  pipeline,  aqueduct,  flume,  ditch, 
or  similar  manmade  water  conveyance 
that  is  operated  for  the  distribution  of 
water  for  agricultural,  municipal,  or 
industrial  consumption  and  not 
primarily  for  the  generation  of 
electricity.  The  term  "not  primarily  for 
the  generation  of  electricity"  includes 
but  is  not  limited  to  a  conduit: 

(i)  Which  was  built  for  the  distribution 
of  water  for  agricultural,  municipal,  or 
industrial  consumption  and  is  operated 
for  such  a  purpose;  and 

(ii)  To  which  a  hydroelectric  facility 
has  been  or  is  proposed  to  be  added. 

(3)  "Construction  of  a  dam,"  for  the 
purposes  of  provisions  governing 
application  for  exemption  of  a  small 
conduit  hydroelectric  facility,  me.ins 
any  construction,  repair,  reconstruction, 
or  modification  of  a  dam  that  creates  a 
new  impoundment  or  increases  the 
normal  maximum  surface  elevation  or 
the  normal  maximum  surface  area  of  an 
existing  impoundment. 

(4(i)  "Dam,"  for  the  purposes  of 
provisions  governing  application  for 
license  of  a  major  project — existing 
dam,  means  any  structure  for 
impounding  or  diverting  water. 
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(ii)  "Dam,"  for  the  purposes  of 
provisions  governing  application  for 
exemption  of  a  small  conduit 
hydroelectric  facility,  means  any 
structure  that  impounds  water. 

(iii)  "Dam."  for  the  purposes  of 
provisions  governing  application  for 
exemption  of  a  small  hydroelectric 
power  project,  means  any  structure  for 
impounding  water  which  is  usable  for 
electric  power  generation  if  the 
impoundment  supplies  all,  or  the 
substantial  part  of,  the  total 
hydroelectric  pressure  (head)  developed 
for  such  generation. 

(5)  "Development  application"  means 
any  application  for  cither  a  license  or 
exemption  from  licensmg  for  a  proposed 
water  power  project. 

(6)(i)  "Existing  dam."  for  the  purposes 
of  provisions  governing  application  for 
license  of  a  major  project — existing 
dam,  means  any  dam  (as  defined  in 
paragraph  (b)(4)(i)  of  this  section)  that 
has  already  been  constructed  and  which 
does  not  require  any  construction  or 
enlargement  of  impoundment  structures 
other  than  repairs  or  reconstruction. 

(ii)  "Existing  dam,"  for  the  purposes  of 
provisions  governing  application  for 
exemption  of  a  small  hydroelectric 
power  project,  means  any  dam,  the 
construction  of  which  was  completed  on 
or  before  April  20, 1977,  and  which  does 
not  require  any  construction  or 
enlargement  of  impoundment  structures 
(other  than  repairs  or  reconstruction)  in 
connection  with  the  installation  of  any 
small  hydroelectric  power  project. 

(7)  "Existing  impoundment,"  for  the 
purposes  of  provisions  governing 
application  for  license  of  a  major 
project — existing  dam,  means  any  body 
of  water  that  an  existing  dam  impounds. 

(8)  "Federal  lands,"  for  the  purposes 
of  provisions  governing  application  for 
exemption  of  a  small  hydroelectric 
power  project,  means  any  lands  to 
which  the  United  States  holds  fee  title. 

(9)  "Fish  and  wildlife  agencies"  means 
the  U.S.  Fish  and  Wildlife  Service  and 
any  state  agency  with  administrative 
management  over  fish  or  wildlife 
resources  of  the  state  or  states  in  which 
the  small  conduit  hydroelectric  facility 
or  small  hydroelectric  power  project  is 
or  will  be  located. 

(10)(i)  "Initial  development 
application"  means  any  acceptable 
application  for  either  a  license  or 
exemption  from  licensing  for  a  proposed 
water  power  project  that  would  develop, 
conserve,  and  utilize,  in  whole  or  in  part, 
water  resources  for  which  no  other 
acceptable  application  for  a  license  or 
exemption  from  licensing  has  been 
submitted  for  filing  and  is  pending 
before  the  Commission. 


(ii)  "Initial  preliminary  permit 
application"  means  any  acceptable 
application  for  a  preliminary'  permit  for 
a  proposed  water  power  project  that 
would  develop,  conserve,  and  utilize,  in 
whole  or  in  part,  water  resources  for 
which  no  other  acceptable  preliminary 
permit  application  has  been  submitted 
for  filing  and  is  pending  before  the 
Commission. 

(11)  "Initial  license"  means  the  first 
license  issued  for  a  water  power  project 
under  either  the  Federal  Water  Power 
Act  of  1920  or  the  Federal  Power  Act. 

(12)  "Install  or  mcrease."  for  the 
purposes  of  provisions  governing 
application  for  exemption  of  a  small 
hydroelectric  power  project,  means  to 
add  new  generating  capacity  at  a  site 
that  has  no  existing  generating  units,  to 
replace  or  rehabilitate  an  abandoned  or 
unused  existing  generating  unit,  or  to 
increase  the  generating  capacity  of  any 
existing  power  plant  by  installing  an 
additional  generating  unit  or  by 
rehabilitating  an  operable  generating 
unit  in  a  way  that  increases  its  rated 
electric  power  output. 

(13)  "Licensed  water  power  project" 
means  a  project,  as  defined  in  section 
3(11)  of  the  Federal  Power  Act,  that  is 
licensed  under  Part  I  of  the  Federal 
Power  Act. 

(14)  "Major  modified  project"  means 
any  major  project — existing  dam,  as 
defined  in  paragraph  (b)(16)  of  this 
section,  that  would  include; 

(i)  Any  repair,  modification  or 
reconstruction  of  an  existing  dam  that 
would  result  in  a  significant  change  in 
the  normal  maximum  surface  area  or  the 
normal  maximum  surface  elevation  of 
an  existng  impoundment;  or 

(ii)  Any  change  in  existing  project 
v^orks  or  operations  that  would  result  in 
a  significant  environmental  impact. 

(15)  "Major  unconstrucied  project" 
means  any  unlicensed  water  power 
project  that  would; 

(i)  Have  a  total  installed  generating 
capacity  of  more  than  1.5  MW;  and 

(ii)  Use  the  water  power  potential  of  a 
dam  and  impoundment  which,  at  the 
time  application  is  filed,  have  not  been 
constructed. 

(16)  "Major  project — existing  dam" 
means  a  licensed  or  unlicensed,  existing 
or  proposed  water  power  project  that 
would: 

(i)  Have  a  total  installed  generating 
capacity  or  more  than  2,000  horsepower 
(1.5  MW):  and 

(ii)  Not  use  the  water  power  potential 
provided  by  any  dam  except  an  existing 
dam. 

(17)  "Minor  water  power  project" 
means  any  licensed  or  unlicensed, 
existing  or  proposed  water  power 
project  that  would  have  a  total  installed 


generation  capacity  of  2.000  horsepower 
(1.5  MW).  or  less,  ' 

(18)  "New  development,"  for  the 
purposes  of  provisions  governing 
application  for  license  of  a  major 
project — existing  dam.  means  any 
construction,  installation,  repair, 
reconstruction,  or  other  change  in  the 
existing  state  of  project  works  or 
appurtenant  facilities,  including  any 
dredging  and  filling  in  project  waters. 

(19)  "New  license"  means  any  license, 
except  an  annual  license  issued  under 
section  15  of  the  Federal  Power  Act.  for 
a  water  power  project  that  is  issued 
under  the  Federal  Power  Act  after  the 
initial  license  for  that  project. 

(20)(i)  "Non-Federal  lands."  for  the 
purposes  of  provisions  governing 
application  for  exemption  of  a  small 
conduit  hydroelectric  facility,  means 
any  lands  except  lands  to  which  the 
United  States  holds  fee  title. 

(ii)  "Non-Federal  lands,"  for  the 
purposes  of  provisions  governing 
application  for  exemption  of  a  small 
hydroelectric  power  project,  mean  any 
lands  other  than  Federal  lands  defined 
in  paragraph  lb)(8)  of  this  section. 

(21)  "Person"  means  any  individual 
and,  as  defined  in  section  3  of  the 
Federal  Power  Act,  any  corporation, 
municipality,  or  state. 

(22)  "Project,"  for  the  purposes  of 
provisions  governing  application  for 
exemption  of  a  small  hydroelectric 
power  project,  means: 

(i)  The  im.poundmpnt  and  any 
associated  dam.  intake,  water 
conveyance  facility,  power  plant, 
primary  transmission  line,  and  other 
appurtenant  facility  if  a  lake  or  similar 
natural  impoundment  or  a  manmcsde 
impoundment  is  used  for  power 
generation:  or 

(ii)  Any  diversion  structure  other  than 
a  dam  and  any  associated  water 
conveyance  facility,  power  plant, 
prim.ary  transmission  line,  and  other 
appurtenant  facility  if  a  natural  water 
feature  ether  than  a  lake  or  similar 
natural  impoundment  is  used  for  power 
generation. 

(23)  "Qualified  exemption  applicant" 
means  any  person  who  meets  the 
requirements  specified  in  §  4.31(c)(2) 
with  respect  to  a  small  hydroelectric 
power  project  for  which  exemption  from 
licensing  is  sought. 

(24)  "Qualified  license  applicant" 
means  any  person  to  whom  the 
Commission  may  issue  a  license,  as 
specified  in  section  4(e)  of  the  Federal 
Power  Act. 

(25)  "Real  property  interests."  for  the 
purposes  of  provisions  governing 
application  for  exemption  of  a  sm.all 
conduit  hydroelectric  facility  or  a  small 
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hydroelectric  power  project,  includes 
ownership  in  fee,  rights-of-way. 
easements,  or  leaseholds. 

(26)  "Small  conduit  hydroelectric 
facility"  means  an  existing  or  proposed 
hydroelectric  facility  that  is  constructed, 
operated,  or  maintained  for  the 
generation  of  electric  power,  and 
includes  all  structures,  fixtures, 
equipment,  and  lands  used  and  useful  in 
the  operation  or  maintenance  of  the 
hydroelectric  facility,  but  excludes  the 
conduit  on  which  the  hydroelectric 
facility  is  located  or  the  transmission 
lines  associated  with  the  hydroelectric 
facility  and  which: 

(i)  Utilizes  for  electric  power 
generation  the  hydroelectric  potential  of 
a  conduit; 

(ii)  Is  located  entirely  on  non-Federal 
lands,  as  defined  in  paragraph  (b)(20)(i) 
of  this  section; 

('ii)  Has  an  installed  generating 
capacity  of  15  MW  or  less; 

(iv)  Is  not  an  integral  part  of  a  dam: 

(v)  Discharges  the  water  it  uses  for 
power  generation  either: 

(A)  Into  a  conduit; 

(B)  Directly  to  a  point  of  agricultural, 
municipal,  or  industrial  consumption;  or 

(C)  Into  a  natural  water  body  if  a 
quantity  of  water  equal  to  or  greater 
than  the  quantity  discharged  from  the 
hydroelectric  facility  is  withdrawn  from 
that  water  body  downstream  into  a 
conduit  that  is  part  of  the  same  water 
supply  system  as  the  conduit  on  which 
the  hydroelectric  facility  is  located;  and 

(vi)  Does  not  rely  upon  construction  of 
a  dam,  which  construction  will  create 
any  portion  of  the  hydrostatic  head  that 
the  facility  uses  for  power  generation 
unless  that  construction  would  occur  for 
agricultural,  municipal,  or  industrial 
consumptive  purposes  even  if 
hydroelectric  generating  facilities  were 
not  installed. 

(27)  "Small  hydroelectric  power 
project"  means  any  project  in  which 
capacity  will  be  installed  or  increased 
after  the  date  of  notice  of  exemption  or 
application  under  Subpart  K,  which  will 
have  a  total  installed  capacity  of  not 
more  than  5  MW,  and  which: 

(i)  Would  utilize  for  electric  powei 
generation  the  water  power  potential  of 
an  existing  dam  that  is  not  owned  or 
operated  by  the  United  States  or  by  an 
instrumentality  of  the  Federal 
Government,  including  the  Tennessee 
Valley  Authority:  or 

(ii)(.A)  Would  utilize  for  the  generation 
of  electricity  a  natural  water  feature, 
such  as  a  natural  lake,  waterfall,  or  the 
gradient  of  a  natural  stream,  without  the 
need  for  a  dam  and  man-made 
impoundment: 


(B)  Would  not  retain  water  behind 
any  struture  for  the  purpose  of  a  storage 
and  release  operation:  and 

(C)  Except  as  otherwise  permitted 
under  §  4.103(c)(2),  would  contain  a 
diversion  or  intake  structure  that; 

[J]  Is  not  higher  than  two  times  the 
diameter  of  the  penstock  or  intake 
pipeline,  not  to  exceed  ten  feet  in  total 
height,  as  measured  from  the  lowest 
point  of  the  natural  streambed  at  the 
downstream  toe  of  the  structure  to  the 
normal  water  surface  level  retained  by 
the  structure  assuming  a  no-spill 
condition; 

[2]  Does  not  retain  more  than  two 
acre-feet  (2.467  cubic  meters)  of  water 
behind  the  diversion  or  intake  structure; 
and 

[3]  Does  not  increase  the  existing, 
naturally  occurring  hydraulic  head  of 
the  natural  water  feature  more  than  five 
(5)  percent. 

4.  Section  4.31  is  revised  to  read  as 
follows: 

§  4.31     Initial  or  competing  application: 
wtio  may  file. 

(a)  Application  for  a  preliminary 
permit  or  a  license.  Any  citizen, 
association  of  citizens,  domestic 
corporation,  municipality,  or  state  may 
submit  for  filing  an  initial  application  or 
a  competing  application  for  a 
preliminary  permit  or  a  license  fur  a 
water  power  project  under  Part  I  of  the 
Federal  Power  Act. 

(b)  Application  for  exemption  of  a 
small  conduit  hydroelectric  facility. — (1) 
Exemption  from  provisions  other  than 
licensing.  Any  citizen,  association  of 
citizens,  domestic  corporation, 
municipality,  or  state  that  has  all  of  the 
real  property  interests  in  the  lands 
necessary  to  develop  and  operate  that 
project,  or  an  option  to  obtain  those 
interests,  may  apply  for  exemption  of  a 
small  conduit  hydroelectric  facility  from 
provisions  of  Part  1  of  the  FederafPower 
Act,  other  than  licensing  provisions. 

(2)  Exemption  from  licensing.  Any 
person  having  all  the  real  property 
interests  in  the  lands  necessary  to 
develop  and  operate  the  small  conduit 
hydroelectric  facility,  or  an  option  to 
obtain  those  interests,  may  apply  for 
exemption  of  that  facility  from  licensing 
under  Part  I  of  the  Federal  Power  Act. 

(c)  .Application  for  case-specific 
exemption  of  a  small  hydroelectric 
power  project.— [1]  Exemption  from 
provisions  other  than  licensing.  Any 
qualified  license  applicant  or  licensee 
seeking  amendment  of  its  license  may 
apply  for  exemption  of  the  related 
project  from  provisions  of  Part  I  of  the 
Federal  Power  Act  other  than  licensing 
provisions. 


(2)  E.xemption  from  licensing. — (i) 
Only  Federal  lands  involved.  If  only 
rights  to  use  or  occupy  Federal  lands 
would  be  necessary  to  develop  and 
operate  the  proposed  small 
hydroelectric  power  project,  any  person 
may  apply  for  exemption  of  that  project 
from  licensing. 

(ii)  Some  non-Federal  lands  involved. 
If  real  property  interests  in  any  non- 
Federal  lands  would  be  necessary  to 
develop  and  operate  the  proposed  small 
hydroelectric  power  project,  any  person 
who  has  all  of  the  real  property  interests 
in  non-Federal  lands  necessary  to 
develop  and  operate  that  project,  or  an 
option  to  obtain  those  interests,  may 
apply  for  exemption  of  that  project  from 
licensing. 

§  4.32    I  Redesignate  as  §  4.39 1 

5.  Section  4.32  is  redesignated  as 
§  4.39. 

6.  A  new  §  4.32  is  added  to  read  as 
follows: 

§  4.32    Acceptance  for  filing  or  rejection. 

(a)  Each  application  must: 

(1)  For  a  preliminary  permit  or  license, 
identify  every  person,  citizen, 
association  of  citizens,  domestic 
corporation,  municipality,  or  state  that 
has  or  intends  to  obtain  and  will 
maintain  any  proprietary  right 
necessary  to  construct,  operate,  or 
maintain  the  project; 

(2)  For  a  preliminary  permit  or  a 
license,  identify  (providing  names  and 
mailing  addresses): 

(i)  Every  county  in  which  any  part  of 
the  project,  and  any  Federal  facilities 
that  would  be  used  by  the  project, 
would  be  located: 

(ii)  Every  city,  town,  or  similar  local 
political  subdivision: 

(A)  In  which  any  part  of  the  project, 
and  any  Federal  facilities  that  would  be 
used  by  the  project,  would  be  located;  or 

(B)  That  has  a  population  of  5,000  or 
more  people  and  is  located  within  15 
miles  of  the  project  dam; 

(iii)  Every  irrigation  district,  drainage 
district,  or  similar  special  purpose 
political  subdivision: 

(A)  In  which  any  part  of  the  project, 
and  any  Federal  facilities  that  would  be 
used  by  the  project,  would  be  located;  or 

(B)  That  owns,  operates!  maintains,  or 
uses  any  project  facilities  or  any  Federal 
facilities  that  would  be  used  by  the 
project;  and 

(iv)  Every  other  political  subdivision 
in  the  general  area  of  the  project  that  the 
applicant  believes  may  be  likely  to  be 
interested  in,  or  affected  by,  the 
application. 

(3)(i)  As  to  any  facts  alleged  in  the 
application  or  other  materials  filed,  be 
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subscribed  and  verified  under  oath  in 
the  form  set  forth  in  paragraph  (a)  (3)(ii) 
of  this  section  by  the  person  filing,  an 
officer  thereof,  or  other  person  having 
knowledge  of  the  matters  sent  forth.  If 
the  subscription  and  verification  is  by 
anyone  other  than  the  person  filing  or  an 
officer  thereof,  it  shall  include  a 
statement  of  the  reasons  therefor, 

(ii)  This  (application,  etc.)  is  executed 
in  the 

State  of  

County  of  

by:- 


(Name) < — 

(Address)  

being  duly  sworn,  depose(s)  and  sayfs)  that 
the  contents  of  this  (application,  etc.)  are  true 
to  the  best  of  (his  or  her)  knowledge  or  belief. 
The  undersigned  applicant(s)  has  (have) 

signed  the  (application,  etc.)  this day 

of ,  19 


(Applicant(s) 
By:  


Subscribed  and  sworn  to  before  me,  a 
[Notary  FHiblic,  or  title  of  other  official 
authorized  by  the  state  to  notarize 
documents,  as  appropriate]  of  the  State  of 
this  day  of .  19 


/SEAL/  jifanyl 


(Notary  Public,  or  other  authorized  ofricia!) 

(4)  Contain  the  information  and 
documents  prescribed  in  the  following 
sections  of  this  chapter,  according  to  the 
type  of  application: 

(i)  Preliminary  permit:  §  4.81; 

(ii)  License  for  a  minor  water  power 
project  and  a  major  water  power  project 
5  MW  or  less:  §  4.61; 

(iii)  License  for  a  major  unconstructed 
project  and  a  major  modified  project: 
§  4.41: 

(iv)  License  for  a  major  project — 
existing  dam:  §  4.51; 

(v)  License  for  a  transmission  line 
only:  §  4.71; 

(vi)  Nonpower  license  for  a  licensed 
project:  S  16.7: 

(vii)  Exemption  of  a  small  conduit 
hydroelectric  facility:  §  4.92:  or 

(viii)  Case-specific  exemption  of  a 
small  hydroelectric  power  project: 
§  4.107. 

[b)(l)  Each  applicant  for  a  preliminary 
permit  or  a  license  must  submit  to  the 
Commission's  Secretary  for  filing  an 
original  and  fourteen  copies  uf  the 
application  and  five  sets  of  full-sized 
prints.  The  applicant  must  serve  one 
copy  of  the  application  on  the 
Commission's  Regional  Engineer  for  the 
appropriate  region  and  on  each 
consulted  agency.  The  application  may 
also  include  reduced  prints  of  maps  and 
drawings  conforming  to  §  4.39(d).  The 
originals  (microfilm)  of  maps  and 
drawings  included  in  a  license 


application  under  §  4.39(a)  are  not  to  be 
filed  initially,  but  will  be  requested 
pursuant  to  paragraph  (c)  of  this  section. 

(2)  Each  applicant  for  exemption  must 
submit  to  the  Commission's  Secretary 
for  filing  an  original  and  fourteen  copies 
of  the  application  and  five  sets  of  full- 
sized  prints.  An  applicant  must  serve 
one  copy  of  the  application  on  the 
Commission's  Regional  Engineer  for  the 
appropriate  region  and  on  each 
consulted  agency.  Maps  and  drawings 
need  not  conform  to  the  requirements  of 
§  4.39.  but  must  be  of  sufficient  size, 
scale,  and  quality  to  permit  easy  reading 
and  understanding.  The  original 
(microfilm)  of  maps  and  drawings  are 
not  to  be  filed  initially,  but  will  be 
requested  pursuant  to  paragraph  (o)  of 
this  section. 

(c)  Vthen  any  application  is  found  to 
conform  to  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section. 
ihe  Commission  or  its  delegate  will: 

(1)  Notify  the  applicant  that  the 
application  has  been  accepted  for  filing, 
specifying  the  project  number  assigned 
and  the  date  upon  which  the  application 
was  accepted  for  filing,  and,  for  a 
license  or  exemption  application,  direct 
the  filing  of  the  originals  (microfilm)  of 
required  maps  and  drawings; 

(2)(i)  For  an  application  for  a 
preliminary  permit  or  a  license,  issue 
public  notice  of  the  application  as 
required  in  the  Federal  Power  Act; 

(ii)  For  an  application  for  exemption 
from  licensing,  publish  notice  once  in  a 
daily  or  weekly  newspaper  of  general 
circulation  in  each  county  in  which  the 
project  is  or  will  be  located;  and 

(3)  If  the  project  affects  lands  of  the 
United  States,  notify  the  appropriate 
Federal  office  of  the  application  and  the 
specific  lands  affected,  pursuant  to 
section  24  of  the  Federal  Power  Act. 

(d)  In  order  for  an  application  to 
conform  adequately  to  the  requii^ments 
of  paragraphs  (a)  and  (b)  of  this  section 
and  of  §  4.38.  an  application  must  be 
completed  fully  No  blanks  should  be 
left  in  the  application.  No  material  or 
information  required  in  the  application 
should  be  emitted.  If  an  applicant 
believes  that  its  application  conforms 
adequately  without  containing  certain 
required  materia!  or  information,  it  must 
explain  in  detail  why  the  material  or 
information  is  not  being  submitted  and 
what  steps  were  taken  by  the  applicant 
to  provide  the  material  or  information.  If 
the  Commission  finds  that  an 
application  does  not  adequately 
conform  to  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section 
and  of  §  4.38.  the  Commission  or  its 
delegate  will  consider  the  application 
either  deficient  or  patently  deficient. 


(1)  Deficient  applications,  (i)  An 
application  that  in  the  judgment  of  the 
Director  of  the  Office  of  Hydropower 
Licensing  does  not  conform  to  the 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section  and  of  §  4.38.  m.ay  be 
considered  deficient.  An  applicant 
having  a  deficient  application  will  be 
afforded  additional  time  to  correct 
deficiencies,  net  to  exceed  45  days  from 
the  date  of  notiYication  in  the  case  of  an 
application  for  a  prehm.mary  permit  or 
exemption  from  licensing  or  90  days 
from  the  date  of  notification  in  the  case 
of  an  application  for  license- 
Notification  will  be  by  letter  or,  in  the 
case  of  minor  deficiencies,  by  telephone 
Any  notification  will  specify  the 
deficiencies  to  be  corrected. 
Deficiencies  m.ust  be  corrected  by 
submitting  an  original  and  the  number  of 
copies  specified  in  paragraph  (b)  of  this 
section  of  the  specified  materials  or 
information  to  the  Secretary  withm  the 
tim.e  specified  in  the  notification  of 
deficiency. 

(ii)  Upon  submission  of  a  conforming 
application,  action  will  be  taken  in 
accordance  with  paragraph  (c)  of  this 
section. 

(iii)  If  the  revised  application  is  found 
not  to  conform  to  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section 
and  of  §  4.38.  or  if  the  revisions  are  not 
timely  submitted,  the  revised 
application  will  be  rejec'ed.  Procedures 
for  rejected  applications  are  specified  in 
paragraph  (d)(2)(iii). 

(2)  Patently  deficient  applications,  (i) 
If,  within  60  days  of  its  filing  date,  the 
Director  of  the  Office  of  Hydropower 
Licensing  determines  that  an  application 
patently  fai's  to  substantially  comply 
with  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  and  of  §  4.38,  or  is 
for  a  project  that  is  precluded  by  law, 
the  application  will  be  rejected  as 
patently  deficient  with  the  specification 
of  the  deficiencies  that  render  the 
application  patently  deficient. 

(ii)  If.  afier  60  days  of  its  filing  date, 
the  Di'^ctor  of  the  Office  of  Hydmpower 
Licensing  determines  that  an  app'iication 
patently  tails  to  substantially  comply 
with  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  and  of  §  4  38.  or  is 
for  a  project  that  is  precluded  by  law: 

(A)  The  application  will  be  rejected 
by  order  of  the  Commission,  if  the 
Commission  determines  it  is  patently 
deficient;  or 

(B)  The  application  will  be  considered 
deficient  under  subparagraph  (d)(1).  if 
the  Commission  determines  it  is  not 
patently  deficient. 

(iii)  Any  application  that  is  rejected 
may  be  resubmitted  if  the  deficiencies 
are  corrected  and  if.  in  the  case  of  a 
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competing  application,  the  resubmittal  is 
timely.  The  dale  the  rejected  application 
is  resubmitted  will  be  considered  the 
new  filing  date  for  purposes  of 
determining  its  timeliness  under  §  4.36 
and  the  disposition  of  competing 
applications  under  §  4.37. 

(e)  Any  application  will  be  considered 
"accepted  for  filing"  as  of  the 
application  filing  date  if  the  Secretary 
receives  all  of  the  information  and 
documents  necessary  to  conform  to  the 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section  and  of  §  4.38  within  the 
time  prescribed  by  the  Commission  or 
its  delegate  under  paragraph  (dl  of  this 
section. 

(f)  An  applicant  may  be  required  to 
submit  any  additional  information  or 
documents  that  the  Commission  or  its 
delegate  considers  relevant  for  an 
informed  decision  on  the  application. 
The  information  or  documents  must  take 
the  form,  and  must  be  submitted  within 
the  time,  that  the  Commission  or  its 
delegate  prescribes.  An  applicant  may 
also  be  required  to  provide  within  a 
specified  time  additional  copies  of  the 
complete  application,  or  any  of  the 
additional  information  or  documents 
that  are  filed,  to  the  Commission  or  to 
any  person,  agency,  or  other  entity  that 
the  Commission  or  its  delegate  specifies. 
If  an  applicant  fails  to  provide  timely 
additional  information,  documents,  or 
copies  of  submitted  materials  as 
required,  the  Commission  or  its  delegate 
may  dismiss  the  application,  hold  it  in 
abeyance,  or  take  other  appropriate 
action  under  this  chapter  or  the  Federal 
Power  Act. 

(g)  A  prospective  applicant,  prior  to 
submitting  its  application  for  filing,  may 
seek  advice  from  the  Commission  staff' 
regarding  the  sufficiency  of  the 
application.  For  this  purpose,  five  copies 
of  the  draft  application  should  be 
submitted  to  the  Director  of  the  Division 
of  Project  Management.  An  applicant  or 
prospective  applicant  may  confer  with 
the  Commission  staff  at  any  time 
regarding  deficiencies  or  other  matters 
related  to  its  application.  All 
conferences  are  subject  to  the 
requirements  of  §  385.2201  of  this 
chapter  governing  ex  parte 
communications.  The  opinions  or  advice 
of  the  staff  will  not  bind  the  Commission 
or  any  person  delegated  authority  to  act 
on  its  behalf. 

(h)  Intervention  in  any  preliminary 
permit  proceeding  will  not  constitute 
intervention  in  any  subsequent  licensing 
or  exemption  proceeding. 

(i)  Any  application,  the  effectiveness 
of  which  is  conditioned  upon  the  future 
occurrence  of  any  event  or 
circumstance,  will  be  rejected. 


7.  Section  4.33  is  revised  to  read  as 
follows:  I 

§  4.33    Limitations  on  submitting 
applications. 

(a)  Limitations  on  submission  and 
acceptance  of  a  preliminary  permit 
application.  The  Commission  will  not 
accept  an  application  for  a  preliminary 
permit  for  project  works  that: 

(1)  Would  develop,  conserve,  and 
utilize,  in  whole  or  in  part,  the  same 
water  resources  that  would  be 
developed,  conserved,  and  utilized  by  a 
project  for  which  there  is  an  unexpired 
preliminary  permit. 

(2)  Would  develop,  conserve,  and 
utilize,  in  whole  or  in  part,  the  same 
water  resources  that  would  be 
developed,  conserved,  and  utilized  by  a 
project  for  which  an  initial  development 
application  has  been  filed  unless  the 
preliminary  permit  application  is  filed 
not  later  than  the  time  allowed  under 

§  4.36(a)  for  the  filing  of  applications  in 
competition  against  an  initial 
application  for  a  preliminary  permit  that 
would  develop,  conserve,  and  utilize,  in 
whole  or  in  part,  the  same  resources. 

(b)  Limitations  on  submission  and 
acceptance  of  a  license  application.  The 
Commission  will  not  accept  an 
application  for  a  license  for  project 
works  that  would  develop,  conserve, 
and  utilize,  in  whole  or  in  part,  the  same 
water  resources  that  would  be 
developed,  conserved,  and  utilized  by  a 
project  for  which  there  is  an  unexpired 
preliminary  permit,  unless  the  permittee 
has  submitted  an  application  for  license. 

(c)  Limitations  on  submission  and 
acceptance  of  an  application  for  a 
license  that  would  affect  an  exempted 
project.  (1)  Except  as  permitted  under 

§  4.33(c)(2).  §  4.94(d).  or  §  4.106  (c),  (e)  or 
(f).  the  Commission  will  not  accept  an 
application  for  a  license  for  project 
works  that  are  already  exempted  from 
licensing  under  this  Part. 

(2)  If  a  project  is  exempted  from 
licensing  pursuant  to  §  4.103  or  §  4.109 
and  real  property  interests  in  any  non- 
Federal  lands  would  be  necessary  to 
develop  or  operate  the  project,  any 
person  who  is  both  a  qualified  license 
applicant  and  has  any  of  those  real 
property  interests  in  non-Federal  lands 
may  submit  a  license  application  for 
that  project.  If  a  license  application  is 
submitted  under  this  clause,  any  other 
qualified  license  applicant  may  submit  a 
competing  license  application  in 
accordance  with  §  4.38. 

(d)  Limitations  on  submission  and 
acceptance  of  exemption  applications. — 
(1)  Unexpired  permit  or  license,  (i)  If 
there  is  an  unexpired  permit  in  effect  for 
a  project,  the  Commission  will  accept  an 
application  for  exemption  of  that  project 


from  licensing  only  if  the  exemption 
applicant  is  the  permittee.  Upon 
acceptance  for  filing  of  the  permittee's 
application,  the  permit  will  be 
considered  to  have  expired. 

(ii)  If  there  is  an  unexpired  license  in 
effect  for  a  project,  the  Commission  will 
accept  an  application  for  exemption  of 
that  project  from  licensing  only  if  the 
exemption  applicant  is  the  licensee. 

(2)  Pending  license  applications.  If  an 
accepted  license  application  for  a 
project  was  submitted  by  a  permittee 
before  the  preliminary  permit  expired, 
the  Commission  will  not  accept  an 
application  for  exemption  of  that  project 
from  licensing  submitted  by  a  person 
other  than  the  former  permittee. 

(3)  Submitted  by  qualified  exemption 
applicant.  If  the  first  accepted  license 
application  for  a  project  was  filed  by  a 
qualified  exemption  applicant,  the 
applicant  may  request  that  its  license 
application  be  treated  initially  as  an 
application  for  exemption  from  licensing 
by  so  notifying  the  Com.mission  in 
writing  and,  unless  only  rights  to  use  or 
occupy  Federal  lands  would  be 
necessary  to  develop  and  operate  the 
project,  by  submitting  documentary 
evidence  showing  that  the  applicant 
holds  the  real  property  interests 
required  under  §  4.31.  Such  notice  and 
documentation  must  be  submitted  not 
later  than  the  last  date  for  filing  protests 
or  motions  to  intervene  prescribed  in  the 
public  notice  issued  for  its  license 
application  under  §  4.32(cj(2j. 

(e)  Priority  of  exemption  applicant's 
earlier  permit  or  license  application. 
Any  accepted  preliminary  permit  or 
license  application  submitted  by  a 
person  who  later  applies  for  exemption 
of  the  project  from  licensing  will  retain 
its  validity  and  priority  under  this 
subpart  until  the  preliminary  permit  or 
license  application  is  withdrawn  or  the 
project  is  exempted  from  licensing. 

8.  Section  4.34  is  revised  to  read  as 
follows: 

§  4.34    Hearings  on  applications. 

The  Commission  may  order  a  healing 
on  an  application  for  a  preliminary 
permit,  a  license,  or  an  exemption  from 
licensing  upon  either  its  own  motion  or 
the  motion  of  any  interested  party  of 
record.  Any  hearings  will  be  limited  to 
the  issues  prescribed  by  order  of  the 
Commission. 

9.  Section  4.35  is  revised  to  read  as 

follows: 

§  4.35    Amendment  ot  application;  change 
of  date  of  acceptance. 

(a)  General  rule.  (1)  Except  as 
provided  in  paragraph  (a)(2).  if  an 
applicant  amends  its  filed  license  or 
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preliminary  permit  application  in  order 
to  change  the  status  or  identity  of  the 
applicant  or  to  materially  amend  the 
proposed  plans  of  development,  or  if  an 
applicant  amends  its  filed  application 
for  exemption  from  licensing  in  order  to 
materially  amend  the  proposed  plans  of 
development,  the  Commission,  in 
determining  the  date  of  acceptance  of 
the  application  under  §  4.32(e).  will 
consider  the  date  on  which  the 
amendment  to  the  application  was  filed 
to  be  the  date  on  which  the  application 
was  filed  with  the  Commission.  The 
Commission  will  also  consider  the 
amended  application  as  a  new  filing  for 
the  purposes  of  determining  its 
timeliness  under  §  4.36.  for  disposing  of 
competing  applications  under  §  4.37.  and 
for  reissuing  public  notice  of  the 
application  under  §  4.32(c)l2).  The 
Commission  also  will  rescind  any 
acceptance  letter  already  issued  for  the 
application. 

(2)  Exceptions.  This  section  does  not 
apply  to: 

(i)  Any  corrections  of  deficiencies 
made  pursuant  to  §  4.32(d)(1); 

(ii)  Any  am.endments  made  pursuant 
to  S  4.37(b)14)  by  a  state  or  a 
municipality  to  amend  its  proposed 
plans  of  development  to  make  them  as 
well  adapted  as  the  proposed  plans  of 
an  applicant  that  is  not  a  state  or  a 
municipality; 

(iii)  Any  amendments  made  pursuant 
to  §  4.37(c)(2)  by  a  priority  applicant  to 
amend  its  proposed  plans  of 
development  to  make  them  as  well 
adapted  as  the  proposed  plans  of  an 
applicant  that  is  not  a  priority  applicant; 
and 

(iv)  Any  amendments  made  by  a 
license  or  an  exemption  applicant  to 
amend  its  proposed  plans  of 
development  to  satisfy  requests  of  fish 
and  wildlife  agencies  submitted  after  an 
applicant  has  consulted  adequately 
under  §  4.33. 

(b)  Definitions.  (1)  For  the  purposes  of 
this  section,  a  material  amendment  to 
plans  of  development  proposed  in  an 
application  for  a  license  or  exemption 
from  licensing  means  any  fundamental 
and  significant  change,  including  but  not 
limited  to: 

(i)  A  change  in  the  installed  capacity, 
or  the  number  or  location  of  any 
generating  units  of  the  proposed  project 
if  the  change  would  significantly  modify 
the  flow  regime  associated  with  the 
project; 

(ii)  A  material  change  in  the  location, 
size,  or  composition  of  the  dam.  the 
location  of  the  powerhouse,  or  the  size 
and  elevation  of  the  reservoir  if  the 
change  would: 

(A)  Enlarge,  reduce,  or  relocate  the 
area  of  the  body  of  water  that  would  lie 


between  the  farthest  reach  of  the 
proposed  impoundment  and  the  point  of 
discharge  from  the  powerhouse;  or 

(B)  Cause  adverse  environmental 
impacts  not  previously  discussed  in  the 
or'ginal  application:  or 

liij)  A  change  in  the  number  of 
discrete  units  or  development  to  be 
included  within  the  project  boundary'. 

(2)  For  purposes  of  this  section,  a 
material  amendment  to  plans  of 
development  proposed  in  an  application 
for  a  preliminary  permit  means  a 
material  change  in  the  location  of  the 
powerhouse  or  the  size  and  elevation  of 
the  reservoir  if  the  change  would 
enlarge,  reduce,  or  relocate  the  area  of 
the  body  of  water  that  would  lie 
between  the  farthest  reach  of  the 
proposed  im.poundment  and  the  point  of 
discharge  from  the  powerhouse. 

(3)  For  purposes  of  this  section,  a 
change  in  the  status  of  an  applicant 
means: 

(i)  The  acquisition  or  loss  of 
preference  as  a  state  or  a  municipality 
under  section  7(a)  of  the  Federal  Power 
Act;  or 

(ii)  The  loss  of  priority  as  a  permittee 
under  section  5  of  the  Federal  Power 
Act. 

(4)  For  purposes  of  this  section,  a 
change  in  the  identity  of  an  applicant 
means  a  change  that  either  singly,  or 
together  with  previous  amendments, 
causes  a  total  substitution  of  all  the 
original  applicants  in  a  permit  or  a 
license  application. 

10.  A  new  §  4.36  is  added  to  read  as 
follows: 

§  4.36  Competing  applications:  deadline* 
for  filing;  notices  of  intent;  comparisons  of 
plans  of  development. 

The  public  notice  of  an  initial 
preliminary  permit  application  or  an 
initial  development  application  shall 
prescribe  the  deadline  for  filing  protests 
and  motions  to  intervene  in  that 
proceeding  (the  "prescribed  intervention 
de.jdline"). 

(a)  Deadlines  for  filing  applications  in 
competition  with  an  initial  preliminary 
permit  application.  (1)  Any  preliminary 
permit  application  or  any  development 
application  not  filed  pursuant  to  a  notice 
of  intent  must  be  submitted  for  filing  in 
competition  with  an  initial  preliminary 
permit  application  not  later  than  the 
prescribed  intervention  deadline. 

(2)  Any  preliminary  permit  application 
filed  pursuant  to  a  notice  of  intent  must 
be  submitted  for  filing  in  competition 
with  an  initial  preliminary  permit 
application  not  later  than  30  days  after 
the  prescribed  intervention  deadline. 

(3)  Any  development  application  filed 
pursuant  to  a  notice  of  intent  must  be 
submitted  for  filing  in  competition  with 


an  initial  preliminary  permit  application 
not  later  than  120  days  after  the 
prescribed  intervention  deadline. 

(b)  Deadlines  for  filing  applications  in 
competition  with  an  initial  development 
application.  (1)  Any  development 
application  not  filed  pursuant  to  a  notice 
of  intent  must  be  submitted  for  filing  in 
competition  with  an  initial  development 
application  not  later  than  the  prescribed 
intervention  deadline. 

(2)  Any  dexelopment  application  filed 
pursuant  to  a  notice  of  intent  must  be 
submitted  for  filing  in  competition  with 
an  initial  de\elopment  application  not 
later  than  120  days  after  the  prescribed 
intervention  deadline. 

(3)  If  the  Commission  has  accepted  an 
application  for  exemption  of  a  project 
from  licensing  and  the  application  has 
not  yet  been  granted  or  denied,  the 
applicant  for  exemption  may  submit  a 
license  application  for  the  project  if  it  is 
a  qualified  license  applicant.  The 
pending  application  for  exemption  from 
licensing  will  be  considered  withdrawn 
as  of  the  date  the  Commission  accepts 
the  license  application  for  filing.  If  a 
license  application  is  accepted  for  filing 
under  this  provision,  any  qualified 
license  applicant  may  submit  a 
competing  license  application  not  later 
than  the  prescribed  inter\  ention 
deadline  set  for  the  license  application. 

[4]  Any  preliminary  permit  application 
must  be  submitted  for  filing  in 
competition  with  an  initial  development 
application  not  later  than  the  deadlines 
prescribed  in  subparagraphs  (a)(1)  and 
(a)(2)  for  the  submission  of  preliminary 
permit  applications  filed  in  competition 
with  an  initial  preliminary  permit 
application. 

(d)  Notices  of  intent.  (1)  .-^ny  notice  of 
intent  to  file  an  application  in 
competition  with  an  initial  preliminary 
permit  or  an  initial  development 
application  must  be  submitted  for  filing 
not  later  than  the  prescribed 
intervention  deadline  for  the  initial 
application. 

(2)  A  notice  of  intent  must  include: 
(i)  The  exact  name,  business  address, 

and  telephone  number  of  the 

prospective  applicant:  and 

(ii)  An  unequivocal  statement  of  intent 

to  submit  a  preliminary  permit 

application  or  a  development 

application  (specify  which  type  of 

application). 

(e)  Requirements  for  competing 
applications.  (1)  Any  competing 
application  must: 

(i)  Conform  to  all  requirements  for 
filing  an  initial  application:  and 

(ii)  Include  proof  of  service  of  a  copy 
of  the  competing  application  on  the 
person(s)  designated  in  the  public  notice 
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of  the  initial  application  for  sen-ice  of 
pleadings,  documents,  or 
communications  concerning  the  initial 
npplication. 

(2)  Comparisons  of  plans  of 
development,  (i)  After  the  deadline  for 
filing  applications  in  competition  against 
an  initial  development  application  has 
expired,  the  Commission  will  notify 
each  license  and  exemption  applicant  of 
the  identity  of  the  other  applicants 

(ii)  Not  later  than  14  days  after  the 
Commission  serves  the  notification 
described  in  paragraph  [c)12)(i|,  if  a 
license  or  exemption  applicant  has  not 
already  done  so,  it  must  serve  a  copy  of 
its  application  on  each  of  the  other 
license  and  exemption  applicants. 

fiii)  Not  later  than  60  days  after  the 
Commission  ser\'es  the  notification 
described  in  paragraph  (cl(2j(i).  each 
license  and  exemption  applicant  must 
file  with  the  Commission  a  detailed  and 
complete  statement  of  how  its  plans  are 
as  well  or  better  adapted  than  are  the 
plans  of  each  of  the  other  license  and 
exemption  applicants  to  develop, 
conserve,  and  utilize  in  the  public 
interest  the  water  resources  of  the 
region.  These  statements  should  be 
supported  by  any  technical  analyses 
that  the  applicant  deems  appropriate  to 
support  Its  proposed  plans  of 
development. 

11  A  new  §  4.37  is  added  to  read  as 

follows: 

§  4.37    Rules  of  preference  among 
competing  applications. 

Except  as  provided  in  §  4.33(f).  the 
Commission  will  select  among 
competing  applications  on  the  following 
bases: 

(a)  If  an  accepted  application  for  a 
preliminary  permit  and  an  accepted 
Hppliciition  for  a  license  propose  project 
works  that  would  develop,  conserve, 
and  utilize,  in  whole  or  in  part,  the  same 
water  resources,  and  the  applicant  for  a 
licen.ee  has  demonstrated  its  ability  to 
carry  out  its  plans,  the  Commission  will 
favor  the  license  applicant  unless  the 
permit  applicant  substantiates  in  its 
filed  application  that  its  plans  are  better 
adapted  to  develop,  conserve,  and 
utilize  in  the  public  interest  the  water 
resources  of  the  region. 

(b)  If  two  or  more  applications  for 
preliminary  permits  or  two  or  more 
applications  for  licenses  (not  including 
applications  for  a  new  license  under 
section  15  of  the  Federal  Power  Act)  are 
filed  by  applicants  for  project  works 
that  would  develop,  conserve,  and 
utilize,  in  whole  or  in  part,  the  same 
water  resources,  and  if  none  of  the 
applicants  is  a  preliminary  permittee 
whose  application  for  license  was 
accepted  for  filing  within  the  permit 


period,  the  Commission  will  select 
between  or  among  the  applicants  on  the 
following  bases: 

(1)  If  both  of  two  applicants  are  either 
a  municipality  or  a  state,  the 
Commission  will  favor  the  applicant 
whose  plans  are  better  adapted  to 
develop,  conserve,  and  utilize  in  the 
public  interest  the  water  resources  of 
the  region,  taking  into  consideration  the 
ability  of  each  applicant  to  carry  out  its 
plans. 

(2)  If  both  of  two  applicants  are  either 
a  municipality  or  a  state,  or  neither  of 
them  is  a  municipality  or  a  state,  and  the 
plans  of  the  applicants  are  equally  well 
adapted  to  develop.  conser\'e,  and 
utilize  in  the  public  interest  the  water 
resources  of  the  region,  taking  into 
consideration  the  ability  of  each 
applicant  to  carry  out  its  plans,  the 
Commission  will  favor  the  applicant 
with  the  earliest  application  acceptance 
date. 

(3)  If  one  of  two  applicants  is  a 
municipality  or  a  state,  and  the  other  is 
not,  and  the  plans  of  the  municipality  or 
a  state  are  at  least  as  well  adapted  to 
develop,  conserve,  and  utilize  in  the 
public  interest  the  water  resources  of 
the  region,  the  Commission  will  favor 
the  municipality  or  state. 

(4)  If  one  of  two  applicant  is  a 
municipality  or  a  state,  and  the  other  is 
not.  and  the  plans  of  the  applicant  who 
t&4joJLa  municipality  or  a  state  are  better 
adapted  to  develop,  conserve,  and 
utilize  in  the  public  interest  the  water 
resources  of  the  region,  the  Commission 
will  inform  the  municipality  or  state  of 
the  specific  reasons  why  its  plans  are 
not  as  well  adapted  and  afford  a 
reasonable  period  of  time  for  the 
municipality  or  state  to  render  its  plans 
at  least  as  well  adapted  as  the  other 
plans.  If  the  plans  of  the  municipality  or 
state  are  rendered  at  least  as  well 
adapted  within  the  time  allowed,  the 
Commission  will  favor  the  municipality 
or  state.  If  the  plans  are  not  rendered  at 
least  as  well  adapted  within  the  time 
allowed,  the  Commission  will  favor  the 
other  applicant. 

(c)  If  two  or  more  applications  for 
licenses  are  filed  for  project  works 
which  would  develop,  conserve,  and 
utilize,  in  whole  or  in  part,  the  same 
water  resources,  and  one  of  the 
applicants  was  a  preliminary  permittee 
whose  application  was  accepted  for 
filing  within  the  permit  period  ("priority 
applicant"),  the  Commission  will  select 
between  or  among  the  applicants  on  the 
following  bases: 

(1)  If  the  plans  of  the  priority 
applicant  are  at  least  as  well  adapted  as 
the  plans  of  each  other  applicant  to 
develop,  conserve,  and  utilize  in  the 
public  interest  the  water  resources  of 


the  region,  taking  into  consideration  the 
ability  of  each  applicant  to  carry  out  its 
plans,  the  Commission  will  favor  the 
priority  applicant. 

(2)  If  the  plans  of  an  applicant  who  is 
not  a  priority  applicant  are  better 
adapted  than  the  plans  of  the  priority 
applicant  to  develop,  conserve,  and 
utilize  in  the  public  interest  the  water 
resources  of  the  region,  taking  into 
consideration  the  ability  of  each 
applicant  to  carry  out  its  plans,  the 
Commission  will  inform  the  priority 
applicant  of  the  specific  reasons  why  its 
plans  are  not  as  well  adapted  and  afford 
a  reasonable  period  of  time  for  the 
priority  applicant  to  render  its  plans  at 
least  as  well  adapted  as  the  other  plans. 
If  the  plans  of  the  priority  applicant  are 
rendered  at  least  as  well  adapted  within 
the  time  allowed,  then  the  Commission 
will  favor  the  priority  applicant.  If  the 
plans  of  the  priority  applicant  are  not 
rendered  as  well  adapted  within  the 
time  allowed,  the  criteria  specified  in 
paragraph  (b)  will  govern. 

(3)  The  criteria  specified  in  paragraph 
(b)  will  govern  selection  among 
applicants  other  than  the  priority 
applicant. 

(d)  With  respect  to  a  project  for  which 
an  application  for  an  exemption  from 
licensing  has  been  accepted  for  filing. 
the  Commission  will  select  among 
competing  applications  on  the  following 
bases: 

(1)  If  an  accepted  application  for  a 
preliminary  permit  and  an  accepted 
application  for  exemption  from  licensing 
propose  to  develop  mutually  exclusive 
small  hydroelectric  power  projects,  the 
Commission  will  favor  the  applicant 
whose  substantiated  plans  in  the 
application  received  by  the  Commission 
are  better  adapted  to  develop,  conserve, 
and  utilize  in  the  public  interest  the 
water  resources  of  the  region.  If  the 
substantiated  plans  are  equally  well 
adapted,  the  Commission  will  favor  the 
application  for  exemption  from 
licensing. 

(2)  If  an  application  for  a  license  and 
an  application  for  exemption  from 
licensing,  or  two  or  more  applications 
for  exemption  from  licensing  are  each 
accepted  for  filing  and  each  proposes  to 
develop  a  mutually  exclusive  project, 
the  Commission  will  favor  the  applicant 
whose  plans  are  better  adapted  to 
develop,  conserve,  and  utilize  in  the 
public  interest  the  water  resources  of 
the  region.  If  the  plans  are  equally  well 
adapted,  the  Commission  will  favor  the 
applicant  with  the  earliest  application 
acceptance  date. 

(e)  A  municipal  applicant  must 
provide  evidence  that  the  municipality  is 
competent  under  applicable  state  and 
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local  laws  to  engage  in  the  business  of 
developing,  transmitting,  utilizing,  or 
distributing  power,  or  such  applicant 
will  be  considered  a  non-municipal 
applicant  for  the  purpose  of  determining 
the  disposition  of  competing 
applications. 

12.  A  new  §  4.38  is  added  to  read  as 
follows: 

§  4.38    Pre-flllng  consultation 
requirements. 

(a)  An  applicant  for  a  license  or 
exemption  from  licensing  must  consult 
with  each  appropriate  Federal  and  state 
agency  before  submitting  its  application 
to  the  Commission.  The  Federal 
agencies  to  be  consulted  must  include 
the  Federal  agency  administering  any 
United  States  lands  utilized  or  occupied 
by  the  project  as  well  as  other 
appropriate  resource  agencies.  To  assist 
applicants,  the  Director  of  the  Office  of 
Hydropower  Licensing  or  the  Regional 
Engineer  responsible  for  the  area  will 
provide  a  list  of  known  appropriate 
Federal  and  state  agencies  upon  request. 

(b)  Consultation  consists  of  the 
following: 

(1)  Initial  stage  of  consultation.  A 
potential  applicant  must  contact  all 
appropriate  agencies  and  provide  each 
of  them  with  the  following  information: 

(i)  Detailed  maps  with  proper  land 
descriptions  of  the  entire  project  area  by 
township,  range  and  section  as  well  as 
by  state,  county,  river,  river  mile,  and 
the  closest  town.  Show  the  specific 
location  of  all  proposed  project 
facilities,  including  roads,  transmission 
lines,  and  any  other  appurtenant 
facilities: 

(ii)  A  general  engineering  design  of 
the  proposed  project  with  a  description 
of  any  proposed  diversion  of  a  stream 
through  a  canal  or  a  penstock; 

(iii)  A  summary  of  the  proposed 
operational  mode  of  the  project; 

(iv)  Identification  of  the  environment 
to  be  affected  and  the  significant 
resources  present,  and  the  applicant's 
environmental  protection,  mitigation, 
and  enhancement  plans  to  the  extent 
known  at  that  time;  and 

(v)  Streamflow  and  water  regime 
information,  including  drainage  area, 
natural  flow  periodicity,  montly  flow 
rates  and  durations,  mean  flow  figures 
illustrating  the  mean  daily  streamflow 
curve  for  each  month  of  the  year  at  the- 
proposed  point  of  diversion  or 
impoundment  with  location  of  the 
stream  gauging  station,  the  method  used 
to  generate  the  streamflow  data 
provided,  and  copies  of  all  records  used 
to  derive  the  flow  data  used  in  the 
applicant's  engineering  calculations. 

(2)  Second  stage  of  consultation.  A 
potential  applicant  must  perform  any 


reasonable  studies  that  are  necessarj' 
for  the  Commission  to  make  an  informed 
decision  regarding  the  merits  of  the 
application. 

(i)  Studies  must  be  conducted  prior  to 
filing  an  application  if  the  results: 

(A)  Would  influence  the  economic 
feasibility  of  the  project  (e.g.,  minimum 
flow  study): 

(B)  Would  influence  the  technical 
feasibility  of  the  project  (e.g..  study  of 
potential  mass  soil  movement): 

(C)  Are  needed  to  determine  the 
design  or  location  of  project  features: 

(D)  Are  needed  to  determine  the 
impacts  of  the  project  on  important 
natural  or  cultural  resources  (e.g., 
resource  surveys); 

(E)  Are  necessary  to  determine 
suitable  mitigation  (e.g..  resource 
surveys):  and 

(F)  Are  necessary  to  minimize  impacts 
to  a  significant  resource  (e.g.,  wild  and 
scenic  river,  anadromous  fish, 
endangered  species,  canbou  migration 
routes). 

(ii)  Studies  may  be  conducted  after  a 
license  or  exemption  is  issued  if  the 
studies: 

(A)  Can  be  conducted  only  after  the 
project  is  operating  (e.g..  turbine-related 
fish  mortality  studies): 

(B)  Would  determine  the  success  of 
mitigative  measures  (e.g.,  post- 
construction  monitoring  studies);  and 

(C)  Would  be  used  to  refine  project 
operation  or  modify  project  facilities. 

(iii)  A  potential  applicant  must 
provide  each  agency  with  a  copy  of  its 
draft  application,  the  results  of  all 
studies  and  a  written  request  for  review 
and  comment.  The  draft  application 
must  clearly  indicate  the  type  of 
application  the  applicant  expects  to  file 
with  the  Commission. 

(iv)  From  the  date  that  an  agency 
receives  the  applicant's  draft 
application,  an  applicant  must  allow 
each  agency  the  following  lengths  of 
time  to  comment  on  the  draft  application 
before  filing  the  application  with  the 
Commission: 

(A)  Thirty  days  for  an  application  to 
be  filed  under  §"§  4.60  and  4.61(d)(2),  4.70 
and  4.71,  4.90  through  4.94,  4.101  through 
4.107,  or  4.200  and  4.201(b)(2),  (3)  and  (4); 
and 

(B)  Sixty  days  for  an  application  to  be 
filed  under  §§  4.40  and  4.41,  4.50  and 
4.51,  4.60  and  4.61(d)(1).  or  4.200  and 
4.201(b)(1)  and  (5).  A  potential  applicant 
must  also  provide  each  agency  with  a 
copy  of  reports  discussing  the  results  of 
any  studies  performed  after  the  initial 
stage  of  consultation  and,  to  the  extent 
possible,  must  respond  in  the  draft 
application  to  any  comments  and 
recommendations  made  by  agencies 
during  the  initial  stage  of  consultation. 


(3)  Third  stage  of  consultation.  When 
an  applicant  files  an  application  with 
the  Commission  for  an  exemption,  minor 
license,  or  major  license  Ic-ss  than  5 
MW.  it  must  serve  a  copy  of  its 
application  on  each  of  the  agencies 
consulted.  An  applicant  for  a  major 
license  for  5  MW  or  more  must  provide 
applications  to  the  agencies  after 
receiving  notification  by  the 
Commission  that  the  application  has 
been  accepted.  When  an  applicant 
revises,  supplements,  or  amends  an 
application  on  file  with  the  Commission, 
or  corrects  deficiencies  m  its  application 
pursuant  to  §  4.32(dl(l).  the  applicant 
must  ser\e  a  copy  of  the  revision, 
supplement  or  amendment  upon  each 
consulted  agency  upon  which  it  had 
served  a  copy  of  the  original  application. 

(c)  An  applicant  must  document  to  the 
Commission  in  Exhibit  E  of  its 
application  that  the  requirements  of  all 
three  stages  of  the  consultation  process 
have  been  fully  satisfied  and  must 
include  any  agency  letters  containing 
comments,  recommendations,  and  terms 
and  conditions. 

(d)  If  an  agency  fails  to  comment  in 
writing  within  the  prescribed  lime 
period  or  fails  to  otherwise  consult,  an 
applicant  made  describe  in  detail  in 
Exhibit  E  of  Its  application  all  attempts 
to  consult  with  that  agency,  the  results 
of  any  partial  consultations  that  did 
occur,  and  any  recommendations  that 
the  agency  did  make. 

(e)  If  all  the  appropriait  agencies 
waive  com.pliance  with  i-.p.\  requirement 
of  this  section,  the  applicant  may  omit 
compliance  with  that  requirement.  The 
application  must  describe  in  Exhibit  E  of 
its  application  the  circumstances  of  the 
waivers. 

(f)  An  applicant  must  identify  and 
explain  in  the  application  how  and  why 
the  project  would,  or  would  not.  comply 
with  the  relevant  comprehensive  state 
and  regional  water  resource 
development  plans  and  programs  (e.g.. 
the  Columbia  Basin  Fish  and  Wildlife 
Program  and  the  Northwest  Power 
Planning  Council  Regioodl  Energy  Plan). 
If  the  project  would  not  comply,  the 
applicant  must  explain  why  the  project 
should  be  allowed  to  not  comply  with 
these  plans  and  programs. 

§4.40    [Amended) 

13.  Section  4  40  is  amended  as  follows: 

a.  The  title  is  revised  to  read: 

§  4.40    Appilcablllty. 

b.  Paragraphs  (b)  and  (d)  are  removed. 

c.  Paragraph  (c)  is  redesignated  as 
paragraph  (b), 

d.  .Newly  redesignated  paragraph  (b) 
is  amended  by  removing  the  word 
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"§  4  31!s)"  and  inscrtin<4.  In  its  place,  the 
v\')rd  ■•!«  4.32(8)", 

14  St  rtion  4.4]  is  amendi.'d  as  foilow.s: 
.t.  P.irjurjph  (ii)(4),  thr  introductory 
!iAl  in  parHgraph  (f]  and  paragraph 

i\'.)[Z]  arp  rfvist'd  to  read  hs  follows: 

$4.41     Contents  of  application 

(al  •    •    • 

(41  Tht;  applicant  is  a  (citizen  of  the 
I'nited  States,  association  of  citizens  of 
the  L'nited  Slates,  domeslic  corporation. 
niuMicipaiity.  or  State,  as  appropriate) 
and  (is/is  not)  claiminjj  prtJerence  under 
section  7(a)  of  the  Federal  Power  Ant. 
Sff  16  U.S.C.  796. 

if!  K-\h:/)'l  E  is  an  Plnvironmt.'ntal 
Ktport.  Information  provided  in  the 
report  miibl  be  organized  and  referenced 
.n;f  orciing  to  the  itemized  subparagraphs 
below.  St'C  i  4.38  for  rnnsiilt.ition 
requirements.  The  Fnvironment.il  Report 
must  contain  the  following  information. 
cnnimensurate  with  the  scope  of  tfir 
project: 

(h|-   •   • 

(2)  Prnjpct  hotindury.  The  map  must 
show  a  protect  boundary-  enclosing  all 
proiect  works  and  other  features 
described  under  paragraph  (b)  of  this 
section  (Exhibit  A)  that  are  to  be 
licensed.  If  accurate  survey  information 
is  not  available  at  the  time  the  license 
.ipplication  is  bled,  the  applicant  must 
so  state,  and  a  tentative  boundary  may 
be  submitted.  The  boundary  must 
enclose  only  those  lands  necessary  for 
operation  and  maintenance  of  the 
project  and  for  other  project  purposes, 
such  as  recreation,  shoreline  control,  or 
protection  of  environmental  resources 
(see  paragraph  (f)  of  this  section 
(E.xhibit  E)|.  Existing  residential, 
commercial,  or  other  strictures  may  be 
included  within  the  boundary  only  to  the 
extent  that  underlying  lands  are  needed 
f  ir  project  purposes  (e.g..  for  flowage. 
public  recreation,  shoreline  control,  or 
protection  of  environmental  resources). 
If  the  boundary  is  on  land  covered  by  a 
public  survey,  ties  must  be  shown  on  the 
map  at  sufficient  points  to  permit 
accurate  platting  of  the  position  of  the 
boundary  relative  to  the  lines  of  the 
public  land  survey.  If  the  lands  are  not 
covered  by  a  public  land  survey,  the 
best  available  legal  description  of  the 
position  of  the  boundary  must  be 
provided,  including  distances  and 
directions  from  fixed  monuments  or 
physical  features.  The  boundarv  must  be 
described  as  follows: 

|i)  Impoundments.  (A)  The  boundary 
around  a  project  impoundm.ent  must  lie 
df'scnbed  by  one  of  the  following: 


(7)  Contour  lines,  including  the 
contour  elevation  (preferred  method); 

(2)  Specified  courses  and  distances 
(metes  and  bounds): 

[3]  If  the  project  lands  are  covered  by 
a  public  land  survey,  lines  upon  or 
parallel  to  the  lines  of  the  survey;  or 

[4]  Any  combinalionof  the  above 
methods. 

(B)  The  boundary  must  be  located  no 
more  than  200  feet  (horizontal 
measurement)  from  the  exterior  margin 
of  the  reseiA'oir,  defined  by  the  normal 
maxim.um  surface  elevation,  except 
where  deviations  may  be  necessary  in 
describing  the  boundarj'  according  to 
the  above  methods  or  where  additional 
lands  are  necessary  for  project 
purposes,  such  as  public  recreation, 
shoreline  control,  or  protection  of 
environmental  resources. 

(ii)  Continuous  features.  The 
boundary  around  linear  ('continuous") 
project  features  such  as  access  roads, 
transmission  lines,  and  conduits  may  be 
described  by  specified  distances  from 
center  lines  or  offset  lines  of  survey.  The 
width  of  such  corridors  must  not  exceed 
200  feet  unless  good  cause  is  shown  for 
a  greater  width.  Several  sections  of  a 
continuous  feature  may  be  shown  on  a 
single  sheet  with  information  showing 
the  sequence  of  contiguous  sections. 

(iii)  Noncontinuous  features.  (A)  The 
boundary  around  noncontinuous  project 
works  such  as  dams,  spillways,  and 
powerhouses  must  be  described  by  one 
of  the  following: 

(7)  Contour  lines: 

[2]  Specified  courses  and  distances; 

(.?)  If  the  project  lands  are  covered  by 
a  public  land  survey,  lines  upon  or 
parallel  to  the  lines  of  the  survey;  or 

[4]  Any  combination  of  the  above 
methods. 

(B)  The  boundary  must  enclose  only 
those  lands  that  are  necessary  for  safe 
and  efficient  operation  and  maintenance 
of  the  project  or  for  other  specified 
project  purposes,  such  as  public 
recreation  or  protection  of 
environmental  resources. 

b.  Paragraph  (f)(4)(vii)  is  amended  by 
removing  the  word  '§  4.31(b)"  and 
inserting,  in  its  place,  the  word 

"§  4.32(b)(1)". 

c.  Paragraph  (f)(8)(iv)  is  amended  by 
removing  the  word  "§  4.32"  and 
inserting,  in  its  place,  the  word  "§  4.39". 

d.  Paragraph  (g)  is  amended  by 
removing  the  word  '§  4.32"  and 
inserting,  in  its  place,  the  word  "§  4.39". 

e.  Paragraph  (h)  is  amended  by 
removing  the  word  '§  4.32"  and 
inserting,  in  its  place,  the  word  "§  4.39". 

§4.50    (Amended] 

15.  Section  4. .50  is  amended  as  follows: 


a.  The  title  is  revised  to  read:  §  4.50 
.Applicability. 

b.  Paragraph  (b)  is  removed. 

c.  Paragraph  (c)  is  redesignated  as 
paragraph  (b). 

d.  Newly  redesignated  paragraph  (li) 
is  amended  by  removing  the  word 

"§  4.31(g)"  and  inserting,  in  its  place,  the 
word  "§  4.32fg)" 

§4.51    [Amended) 
16.  Section  4.51  is  amended  as  follows: 

a.  Paragraphs  (f)(4)  and  (f](5)  are 
amended  by  removing  t+ie  words  "U.S. 
Heritage  Conservation  and  Recreation 
Service"  and  inserting,  in  their  place,  the 
words  "National  Park  Service". 

b.  Paragraph  (a)(4)  and  the  respective 
introductory  text  in  paragraph  (f]  and 
paragraph  (h)(2)  are  revised  to  read  as 

follows: 

§  4.51     Contents  of  application. 

(a)'   *   * 

(4)  The  applicant  is  a  [citizen  of  the 
L'nited  States,  association  of  citizens  of 
the  United  States,  domestic  corporation, 
municipality,  or  state,  as  appropriate) 
and  (is/is  not)  claiming  preference  under 
section  "(a)  of  the  Federal  Power  Act. 
Sep  16  U.S.C.  796. 

•  •  *  •  • 

(f)  E.xhibit  E  is  an  Environmental 
Report.  Information  provided  in  the 
report  must  be  organized  and  referenced 
according  to  the  itemized  subparagraphs 
below.  See  §  4.38  for  consultation 
requirements.  The  Environmental  Report 
must  contain  the  following  information, 
commensurate  with  the  scope  of  the 
proposed  project: 
•        *        •        •        » 

(h)  •  -  • 

(2)  Project  boundary.  The  map  must 
show  a  project  boundary  enclosing  all  of 
the  principal  project  works  and  other 
features  described  under  paragraph  (b) 
of  this  section  (Exhibit  A)  that  are  to  be 
licensed.  If  accurate  survey  information 
is  not  available  at  the  time  the  license 
application  is  filed,  the  applicant  must 
so  state,  and  a  tentative  boundary  may 
be  submitted.  The  boundary  must 
enclose  only  those  lands  necessary  for 
operation  and  maintenance  of  the 
project  and  for  other  project  purposes, 
such  as  recreation,  shoreline  control,  or 
protection  of  environmental  resources 
[see  paragraph  (f)  of  this  section 
(Exhibit  E)).  Existing  residential, 
commercial,  or  other  structures  may  be 
included  within  the  boundary  only  to  the 
extent  that  imderlying  lands  are  needed 
for  project  purposes  (e.g..  for  flowage, 
public  recreation,  shoreline  control,  or 
protection  of  environmental  resources). 
If  the  boundary  is  on  land  covered  by  a 
public  land  survey,  bes  must  be  shown 
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on  the  map  at  sufficient  points  to  permit 
accurate  platting  of  the  position  of  the 
boundary  relative  to  the  lines  of  the 
public  land  survey.  If  the  lands  are  not 
covered  by  a  public  land  survey,  the 
best  available  legal  description  of  the 
position  of  the  boundary-  must  be 
provided,  including  distances  and 
directions  from  fixed  monuments  or 
physical  features.  The  boundary  must  be 
described  as  follows: 
*         •         *         •         * 

b.  Subparagraphs  (f)(3)(vKA1, 
(3)(v)(E).  (5)(v)(D).  (6)(vil.  and  paragraph 
(h)  are  each  amended  by  removing  the 
word  "§  4.32"  and  inserting,  in  their 
respective  places,  the  word    §  4.39". 

c.  Subparagraph  (gK31  is  amendr^d  by 
removing  the  word  "§  4.31(bj"  and 
inserting,  in  its  place,  the  word 
"§4.32|bl(l)". 

17.  Section  4.60  is  revised  to  read  as 
follows: 

§  4.60     Applicability  and  notice  to  agencies. 

(a)  Applicability.  The  pro\  isions  of 
this  subpart  apply  to  any  application  for 
an  initial  license  or  a  new  license  for: 

(1)  A  minor  water  power  project,  as 
defined  in  §  4.30(b)(17); 

(2)  Any  major  project — existing  dam, 
as  defined  in  §  4.30(b)(16).  that  has  a 
total  installed  capacity  of  5  MW  or  less: 
or 

(3)  Any  major  unconstructed  project 
or  major  modified  project,  as  defined  in 
§  4.30  (b)  (15)  and  (14)  respectively,  that 
has  a  total  installed  capacity  of  5  MW  or 
less. 

(b)  Notice  to  agencies.  The 
Commission  will  supply  interested 
Federal,  state,  and  local  agencies  with 
notice  of  any  application  for  license  for 
a  water  power  project  5  MW  or  less  and 
request  comment  on  the  application. 
Copies  of  the  application  will  be 
available  for  inspection  at  the 
Commission's  Division  of  Public 
Information.  The  applicant  shall  also 
furnish  copies  of  the  filed  application  to 
any  Federal,  state,  or  local  agency  that 
so  requests. 

§4.61     lAmended] 

18.  Section  4.61  is  amended  as  follows: 

a.  Paragraphs  (a)(1)  and  (a)(2)(i)  are 
removed. 

b.  Paragraphs  (a)(2)(ii).  (a)(2){ii)(A). 
(a)(2)(ii)(B).  (a)(3).  (a)(4).  and  (a)(5)  are 
redesignated  as  paragraphs  (a)(1), 
(a)(l)(i),(a)(l)(ii).  (a)(2).  (a)(3).  and 
(a)(4),  respectively. 

c.  Paragraph  (b){7)(ii)  is  amended  by 
removing  the  word  "§  4.40(b)(3)"  and 
inserting,  in  its  place,  the  word 
"§4.30(b)(14)". 

d.  Paragraph  (b)(10)  is  removed. 

e.  Paragraph  (d)(l)(i)  is  amended  by 
removing  the  word  "§  4.40(b)(2)"  and 


inserting,  in  its  place,  the  word 
"§4.30(b)(15)". 

f.  Paragraph  (d)(l)(ii)  is  amended  by 
removing  the  word  "|  4.40(b)(3)"  and 
inserting,  in  its  place,  the  word 
■•§  4.30(b)(14)". 

g  Paragraphs  (e)  and  (f)  are  each 
amended  by  removing  the  word  "§  4.32" 
and  inspiting,  in  their  respective  places, 
the  word  "§  4.39". 

h.  Paragraph  (b)(5).  the  introductory 
text  in  paragraph  (d)(2).  and  paragraph 
(f)(4)(iii)  are  revised  to  read  as  follows: 

§4.61     Contents  of  applications. 


(b)  *  *  * 

(5)  The  applicant  is  a 


[citizen 


of  the  United  States,  association  of 
citizens  of  the  United  States,  domestic 
corporation,  municipality,  or  State,  as 
appropriate]  and  (is/is  not)  claiming 
perference  under  section  7(a)  of  the 
Federal  Power  .Act.  See  16  U.S.C.  796. 

(d)  •   •   • 

(2)  For  minor  projects  and  major 
projects  at  existing  dams  5  MW  or  less. 
An  application  for  license  for  either  a 
minor  water  power  project  with  a  total 
proposed  installed  generating  capacity 
of  1.5  MW  or  less  or  a  major  project — 
existing  dam  with  a  proposed  total 
installed  capacity  of  5  MW  or  less  must 
contain  an  Exhibit  E  under  this 
subparagraph.  See  §  4.38  for 
consultation  requirements.  The 
Environmental  Report  must  contain  the 
following  information: 
*         •         *         *         « 

(f)*   *   * 

(4)  *    *    • 

(iii)  Federal  lands.  Any  public  lands 
and  reservations  of  the  United  States 
(see  16  U.S.C.  796  (1)  and  (2))  ("Federal 
lands")  that  are  within  the  project 
boundary,  e.g..  lands  administered  by 
the  U.S.  Forest  Service.  Bureau  of  Land 
Management,  \ational  Park  Service,  or 
Indian  tribal  lands,  and  the  boundaries 
of  those  Federal  lands,  must  be 
identified  on  the  map: 

(A)  By  legal  subdivisions  of  a  public 
land  survey  of  the  affected  area  (a 
protraction  of  identified  township  and 
section  lines  is  sufficient  for  this 
purpose); 

(B)  By  the  Federal  agency,  identified 
by  symbol  or  legend  if  desired,  that 
maintains  or  manages  each  identified 
subdivision  of  the  public  land  survey 
within  the  project  boundary:  and 

(C)  In  the  absence  of  a  public  land 
survey,  by  the  location  of  the  Federal 
lands  according  to  the  distances  and 
directions  from  fixed  monuments  or 
physical  features. 


19.  In  §  4.71.  the  introductory 
paragraph  and  paragraph  (a)(5)  are 
revised  to  read  as  follows: 

§  4.71     Contents  of  applications. 

An  application  for  license  for 
transmission  line  only  must  contain  the 
following  information  in  the  form 
specified. 

(a)  •  •  • 

(5)  The  applicant  is  a  [citizen  of  the 
United  States,  association  of  citizens  of 
the  United  States,  domestic  corporation, 
municipality,  or  State,  as  appropriate] 
and  (is/is  not)  claiming  preference  under 
section  7(a)  of  the  Federal  Power  Act. 
Sep  16  U.S.C.  796. 


§4.80    (Amended] 

20.  Section  4  80  is  amended  by 

revising  the  title  to  read; 

§  4.80    Applicability. 

21.  In  §  4.81.  paragraph  (e)  is  amended 
by  removing  the  phrase  "§  4.32  (a)  and 
(b)"  and  inserting,  in  its  place,  the 
phrase  "§  4.39  (a)  and  (b)". 

22.  In  §  4.81.  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

$4.81     Contents  of  application. 

*         *         •         *         • 

(a)*   •   • 

(4)  [Name  of  applicant]  is  a  [citizen, 
association,  citizens,  domes'ic 
corporation,  municipaiity,  or  State,  as 
appropriate]  and  (is/is  not)  claiming 
preference  under  section  7(a)  of  the 
Federal  Power  Act.  [If  the  applicant  is  a 
municipality,  the  applicant  must  submit 
copies  of  applicable  state  or  local  laws 
or  a  municipal  charter  or.  if  such  laws  or 
documents  are  not  clear,  any  other 
appropriate  legal  authority,  evidencing 
that  the  municipality  is  competent  under 
such  laws  to  engage  in  the  business  of 
development,  transmitting,  utilizing,  or 
distributing  power]. 

*  *  «  •  • 

23.  Section  4.82  is  revised  to  read  as 
follow-s; 

§  4.62    Amendments. 

(a)  Any  permittee  m.ay  file  an 
application  for  amendment  of  its  permit. 
including  any  extension  of  the  term  of 
the  permit  that  would  not  cause  the  total 
term  to  exceed  three  years.  (Transfer  of 
a  permit  is  prohibited  by  section  5  of  the 
Federal  Power  Act.)  Each  application  for 
amendment  of  a  permit  must  conform  to 
any  relevant  requirements  of  §  4,81  (b). 
(c),  (d).  and  (e). 

(b)  If  an  application  for  amendment  of 
a  preliminary  permit  requests  any 
material  change  in  the  proposed  project. 
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public  notice  of  the  application  will  be 
issued  as  required  in  §  4.32(cJ(2)(i) 

(c)  If  an  application  to  extend  the  term 
of  a  permit  is  submitted  not  less  than  30 
days  prior  to  the  termination  of  the 
permi'   the  permit  term  will  be 
automatically  extended  (not  to  exceed  a 
total  term  for  the  permit  of  three  years) 
until  the  Commission  acts  on  the 
application  for  an  extension.  The 
Commission  will  not  accept  extension 
requests  that  are  filed  less  than  30  days 
prior  to  the  termination  of  the  permit. 

24.  Section  4.83  is  revised  to  read  as 
follows: 

§  4.83    Cancellation  and  loss  of  priority. 

(a)  The  Commission  may  cancel  a 
preliminary  permit  after  notice  and 
opportunity  for  hearing  if  the  permittee 
fails  to  comply  with  the  specific  terms 
and  conditions  of  the  permit.  The 
Commission  may  also  cancel  a  permit 
for  other  good  cause  shown  after  notice 
and  opportunity  for  hearing. 
Cancellation  of  a  permit  will  result  in 
loss  of  the  permittee's  priority  of 
application  for  a  license  for  the 
proposed  project. 

(b)  Failure  of  a  permittee  to  file  an 
acceptable  application  for  a  license 
before  the  permit  expires  will  result  in 
loss  of  the  permittee's  priority  of 
application  for  a  license  for  the 
proposed  project. 

25.  A  new  §  4.84  is  added  to  read  as 
follows: 

§  4.84    Surrender  of  permit 

A  permittee  must  submit  a  petition  to 
the  Commission  before  the  permittee 
may  voluntarily  surrender  its  permit. 
Unless  the  Commission  issues  an  order 
to  the  contrary,  the  permit  will  remain  in 
effect  through  the  thirtieth  day  after  the 
Commission  issues  a  public  notice  of 
receipt  of  the  petition. 

$4.90    I  Amended  I 

26.  Section  4.90  is  amended  by 
removing  the  word  ■§  4.91'  and 
inserting,  in  its  place,  the  word 
•■§4.30(b)(26)". 

§4.91     [Removed] 

27.  Section  4.91  is  removed. 

$4.92    I  Amended  I 

28.  Section  4.92  is  amended  ds  follows: 

a.  Paragraphs  (a)  and  (b)  are  removed, 

b.  The  following  paragraphs  are 
redesignated  or  removed  as  shown: 


ow 


New 


OW 


New 


Designaticn      (i|'    (oiiowirN;     qemoved 
(c)   Contents  ot  Appiica 
t>ofy  ". 

( CM  1  )(■)  -.--.^ (a)<i ) 

(CM  I  m — , —  (aK2) 

(CM2) _  (b). 


The     introduclofy     text     ol    The  introductory  teirt  ol  (ci 

(C)(3| 
(cM3)(i)  mroogn  the  iniroduc- 

tofy  lent  ol  (cM3Mv«) 
(cM3M«MA)  through 

(C)(3l(>n.)(e) 
(c)(3Kvt«)  through  |c)(3;(«i)    . 
The     mtroduclory     teirt     of 

(cM-t) 

(cM4Mi)  through  (c)(4Hiii) 

The     introductory     tent     o» 

(c)(5l 

(cM5,(i)  through  (c)(5Mi«)  

(cM5)(iv) 
(c)(5Kv) 
(c)(6) 


(CM  1 )  tfvough  the  introductory 

text  ol  (c)(7) 
(C)(7)(i)  through  (cM7)(v) 

(Cl(8)  through  (c)(tl) 

The  introductory  te«t  ol  (d) 

(d)(t)  through  (dl(3) 

The  introductory  text  ol  (e) 

(•Ml)  through  (e)(3) 
Rerrraved 

(•)(<) 


X 


29,  In  §  4,92,  the  reference  in  newly 
redesignated  paragraph  (c){7)(v)  to 
"clause  (D)"  is  revised  to  read 
•paragraph  (c)(7)(iv)  of  this  section." 

30,  Section  4,92  is  further  amended  by 
revising  the  section  heading  and  newly 
redesignated  paragraphs  (a),  (b), 
(c)(7)(iv),  (c)(9).  (d)(2|,  the  introductory 
text  of  (e).  and  paragraph  (f)  to  read  as 
follows: 

§  4.92    Contents  of  exemption  application. 

(a)  An  application  for  exemption  for 
this  subpart  must  include: 

(1)  An  introductory  statement, 
including  a  declaration  that  the  facility 
for  which  application  is  made  meets  the 
requirements  of  §  4,30(b)(26).  the  facility 
qualifies  but  for  the  discharge 
requirement  of  §  4,30(b)(26)(v),  the 
introductory  statement  must  identify 
that  fact  and  state  that  the  application  is 
accompanied  bv  a  petition  for  waiver  of 
§  4,30(b)(26)(v).' filed  pursuant  to 

§  385,207  of  this  chapter); 

(2)  Exhibits  A.  B.  E.  and  G;  and 

(3)  An  appendix  containing 
documentary  evidence  showing  that  the 
applicant  has  the  real  property  interests 
required  under  §  4, 31(b), 

(b)  Introductory  Statement.  The 
introductory  statement  must  be  set  forth 
in  the  following  format 

Before  the  Federal  Energy  Regulatory 
Commission,  .Application  for  Exemption 
for  Small  Conduit  Hydroelectric  Facility 

|.\ame  of  applicantl  applies  to  the 
Federal  Energy  Regulatory  Commission 
for  an  exemption  for  the  [name  of 
facility],  a  small  conduit  hydroelectric 
facility  that  meets  the  requirements  of 
(insert  the  following  language,  as 
appropriate:  "§  4,30(b)(26)  of  this 
subpart "  or  '■§  4,30(b)(26)  of  this  subpart, 
except  paragraph  (b)(26)(v)"],  from 
certain  provisions  of  Part  I  of  the 
Federal  Power  Act. 

The  location  of  the  faciliti'  is: 

Slate  or  Territory:  i 

Countv:  s ■ 


Township  or  nearby  towrt:    

The  exact  name  and  business  address  of 
each  applicant  is: 


The  exact  name  and  business  address  of 
each  person  authorized  lo  act  as  agent  for  the 
applicant  in  this  application  is: 

[Name  of  applicant)  is  (a  citizen  of  the 
United  States,  an  association  of  citizens 
of  the  United  States,  a  municipality. 
State,  or  a  corporation  incorporated 
under  the  laws  of  (specify  the  United 
States  or  the  state  of  incorporation,  as 
appropriate),  as  appropriate]. 

The  provisions  of  Part  I  of  the  Federal 
Power  Act  for  which  exemption  is 
requested  are: 

[List  here  all  sections  or  subsections 
for  which  exemption  is  requested] 

(If  the  facility  does  not  meet  the 
requirement  of  §  4.30(b)(2G)(v).  add  the 
following  sentence:  "1  his  application  is 
accompanied  by  a  petition  for  waiver  of 
§  4.30(b)(26)(v).  submitted  pursuant  to  18 
CFR  385.207. "] 

(c)  *  *   * 
(7)  *  *   • 

(iv)  The  average  flow  of  the  conduit  at 
the  plant  or  point  of  diversion  (using 
best  available  data  and  explaining  the 
sources  of  the  data  and  the  method  of 
calculation);  and 

***** 

(9)  If  the  hydroelectric  facility 
discharges  directly  into  a  natural  body 
of  water  and  a  petition  for  waiver  of 
§  4.30(b)(26)(v)  has  not  been  submitted, 
evidence  that  a  quantity  of  water  equal 
to  or  greater  than  the  quantity 
discharged  from  the  hydroelectric 
facility  is  withdrawn  from  that  water 
body  downstream  into  a  conduit  that  is 
part  of  the  same  water  supply  system  as 
the  conduit  on  which  the  hydroelectric 
facility  is  located. 

♦  •         *         *         * 

(d)  *  *  * 

(2)  A  proposed  project  boundary 
enclosing  all  project  works  to  be 
exempted  from  licensing:  and 

(3)  •    •    • 

»  *  •  •  ♦ 

(e)  Exhibit  E.  This  exhibit  is  an 
Environmental  Report.  It  must  be 
prepared  pursuant  to  §  4.38  and  must 
include  the  following  information. 
commensurate  with  the  scope  and 
environmental  impact  of  the  facility's 
construction  and  operation: 

*  •         4         >         • 

(f)  Exhibit  C.  Exhibit  G  is  a  set  of 
drawings  showing  the  structures  and 
equipment  of  the  small  conduit 
hydroelectric  facility.  The  drawings 
must  include  plan,  elevation,  profile. 
section  views  of  the  power  plant,  and 
any  other  principal  facility  structure  and 
of  any  dam  to  which  a  facility  structure 
is  attached.  Each  drawing  must  be  an 
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ink  drawing  or  a  drawing  of  similar 
quidity  on  a  sheet  no  smaller  than  eight 
and  one-half  inches  by  eleven  inches, 
with  a  scale  no  smaller  than  one  inch 
equals  50  feut  for  plans  and  profiles  and 
one  inch  equals  10  feel  for  sections. 
Generating  and  auxiliary  equipment 
must  be  clearly  and  simply  depicted  and 
described.  For  purposes  of  this  subpart, 
these  drawing  specifications  replace 
those  required  in  §  4.39  of  the 
Commission's  regulations. 

§4. S3    (Amended! 

31.  Section  4.93  is  amended  as  follows: 

a.  Paragraphs  lb),  (d)  and  (e)  are 
removed. 

b.  Paragraphs  (c),  (f)  and  (g)  are 
redesignated  as  paragraphs  (b).  (c)  and 
(d)  respectively. 

c.  Newly  designated  paragraph  (b)  is 
amended  by  removing  the  word 

"§  4.92(c)(5)"  and  inserting,  in  its  place, 
the  word  "§  4.92(e)". 

32.  Section  4.93  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows- 

§  4.93    Action  on  exemption  applications. 

(a)  An  application  for  exemption  that 
does  not  meet  the  eligibility 
requirements  of  §  4.30(b)(26)(v)  may  be 
accepted,  provided  the  application  has 
been  accompanied  by  a  request  for 
waiver  under  §  4.92(a)(1)  and  the  waiver 
request  has  not  been  denied. 
Acceptance  of  an  application  that  has 
been  accompanied  by  a  request  for 
waiver  under  §  4.92(a)(1)  does  not 
constitute  a  ruling  on  the  waiver 
request,  unless  expressly  stated  in  the 
acceptance. 
*****  *% 

33.  Section  4.94  is  amended  by 
revising  paragraph  (b)  and  adding  new- 
paragraphs  (c),  (d).  (e)  and  (f)  to  read  as 

follows: 

i;  4  94     Standard  terms  and  conditions  ot 
exemption. 

*         *         * 

(b)  Article  2.  The  construction, 
operation,  and  maintenance  of  the 
exempt  project  must  comply  with  any 
terms  and  conditions  that  the  United 
States  Fish  and  Wildlife  Service  and 
any  state  fish  and  wildlife  agencies  have 
determined  are  appropriate  to  prevent 
loss  of,  or  damage  to,  fish  or  wildlife 
resources  or  otherwise  to  carry  out  the 
purposes  of  the  Fish  and  Wildlife 
Coordination  Act,  as  specified  in  Exhibit 
E  of  the  application  for  exemption  from 
licensing  or  in  the  comments  submitted 
in  response  to  the  notice  of  the 
exemption  application. 

(c)  Article  3.  The  Commission  may 
revoke  this  exemption  if  actual 
construction  of  any  proposed  generating 


facilities  has  not  begun  within  two  years 
or  has  not  been  completed  within  four 
years  from  the  effective  date  of  this 
exemption.  If  an  exemption  is  revoked 
under  this  article,  the  Commission  will 
not  accept  from  the  prior  exemption 
holder  a  subsequent  application  for 
exemption  from  licensing  or  a  notice  of 
exemption  from  licensing  for  the  same 
project  within  two  years  of  the 
revocation. 

(d)  Article  4.  In  order  to  best  develop, 
conserve,  and  utilize  in  the  public 
interest  the  water  resources  of  the 
region,  the  Commission  may  require  that 
the  exempt  facilities  be  modified  in 
structure  or  operation  or  may  revoke 
this  exemption. 

(e)  Article  5.  The  Commission  may 
revoke  this  exemption  if.  in  the 
application  process,  material 
discrepancies,  inaccuracies,  or 
falsehoods  were  made  by  or  on  behalf  of 
the  applicant. 

(f)  Article  6.  Before  transferring  any 
property  interests  in  the  exempt  project. 
the  exemption  holder  must  inform  the 
transferee  of  the  terms  and  conditions  of 
the  exemption.  Within  30  days  of 
transferring  the  property  interests,  the 
exemption  holder  must  inform  the 
Commission  of  the  identity  and  address 
of  the  transferee. 

34.  A  new  §  4.95  is  added  to  read  as 
follows: 

§  4.95    Surremtor  of  exemption. 

(a)  To  voluntarily  surrender  its 
exemption,  a  holder  of  an  exemption  for 
a  small  conduit  hydroelectric  facility 
must  file  a  petition  with  the 
Commission. 

(b)(1)  If  construction  has  begun,  prior 
to  filing  a  petition  with  the  Commission, 
the  exemption  holder  must  consult  with 
the  fish  and  wildlife  agencies  in 
accordance  with  §  4.38.  substituting  for 
the  information  required  under 
§  4.38(b)(1)  information  appropriate  to 
the  disposition  and  restoration  of  the 
project  works  and  lands.  The  petition 
must  set  forth  the  exemption  holder's 
plans  with  respect  to  disposition  and 
restoration  of  the  project  works  and 
lands. 

(2)  If  construction  has  begun,  public 
notice  of  the  petition  will  be  given,  and. 
at  least  30  days  thereafter,  the 
Commission  will  act  upon  the  petition. 

(c)  If  no  construction  has  begun, 
unless  the  Commission  issues  an  order 
to  the  contrary,  the  exemption  will 
remain  in  effect  through  the  thirtieth  day 
after  the  Commission  issues  a  public 
notice  of  receipt  of  the  petition.  New 
applications  involving  the  site  of  the 
surrendered  exemption  may  be  filed  on 
the  next  business  day. 


(d)  Exemptions  may  be  surrendered 
only  upon  fulfillment  b\  the  exemption 
holder  of  such  obligations  under  the 
exemption  as  the  Commission  may 
prescribe  and,  if  construction  has  begun, 
upon  such  conditions  with  respect  to  the 
disposition  of  such  project  works  and 
restoration  of  project  lands  as  may  be 
determined  by  the  Commission  and  the 
Federal  and  state  fish  and  wildlife 
agencies. 

35.  A  new  §  4.96  is  added  to  read  as 
follows: 

§  4.96    Amendment  of  exemption. 

(;h)  An  exemption  nolder  must 
construct  and  operate  its  project  as 
described  in  the  exemption  application 
approved  by  the  Commission  or  its 
delegate. 

(b)  If  an  exemption  holder  desires  to 
change  the  design,  location,  method  of 
construction  or  operation  of  its  project, 
it  must  first  notify  the  appropriate 
Federal  and  state  fish  and  wildlife 
agencies  and  inform  them  in  writing  of 
the  changes  it  intends  to  implement.  If 
these  agencies  determine  that  the 
changes  would  not  cause  the  project  to 
violate  the  terms  and  conditions 
imposed  by  the  agencies,  and  if  the 
changes  would  not  materially  alter  the 
design,  location,  method  of  construction 
or  operation  of  the  project,  the 
exemption  holder  may  implement  the 
changes.  If  any  of  these  agencies 
determines  that  the  changes  would 
cause  the  project  to  violate  the  terms 
and  conditions  imposed  by  the  agencies, 
or  if  the  changes  would  materially  alter 
the  design,  location,  method  of 
construction  or  the  operation  of  the 
project  works,  the  exemption  holder 
may  not  implement  the  changes  without 
first  acquiring  authorization  from  the 
Commission  to  amend  its  exemption,  or 
acquiring  a  license  that  authorizes  the 
project,  as  changed. 

(c)  An  application  to  amend  an 
exemption  may  be  filed  only  by  the 
holder  of  the  exemption.  An  application 
to  amend  an  exemption  will  be  governed 
by  the  Commission's  regulations 
governing  applications  for  exemption. 
The  Commission  will  not  accept 
applications  in  competition  with  an 
application  to  amend  an  exemption, 
unless  the  Director  of  the  Office  of 
Hydropower  Licensing  determines  that 

it  is  in  the  public  interest  to  do  so. 

§4.101    (Amended) 

36.  Section  4.101  is  amended  by 
removing  the  word  "§  4.102"  and 
inserting,  in  its  place,  the  word 
"§4.30(b)(27)' 

37.  Sectinn  4.102  is  revised  to  read  as 
follows: 


§4.102    Surrender  of  exemption. 

(a)  To  voluntdrily  surrender  its 
exemption,  a  holder  of  an  exemption  for 
a  small  hydroelectric  power  project 
must  file  a  petition  with  the 
Commission. 

(b)(1)  If  construction  has  begun,  prior 
to  filing  a  petition  with  the  Commission, 
the  exemption  holder  must  consult  with 
the  fish  and  wildlife  agencies  in 
accordance  with  §  4.38.  substituting  for 
the  information  required  under 
§4. 38(b)(1)  information  appropriate  to 
the  disposition  and  restoration  of  the 
project  works  and  lands.  The  petition 
must  set  forth  the  exemption  holder's 
plans  with  respect  to  disposition  and 
restoration  of  the  project  works  and 
lands. 

(2)  If  construction  has  begun,  public 
notice  of  the  petition  will  be  given,  and. 
at  least  30  days  thereafter,  the 
Commission  will  act  upon  the  petition. 
New  applications  involving  the  site  may 
be  filed  on  the  next  business  day. 

(c)  If  no  construction  had  begun, 
unless  the  Commission  issues  an  order 
to  the  contrary,  the  surrender  will  take 
effect  at  the  close  of  the  thirtieth  day 
after  the  Commission  issues  a  public 
notice  of  receipt  of  the  petition.  .New 
applications  involving  the  site  may  be 
filed  on  the  next  business  day. 

(d)  Exemptions  may  be  surrendered 
only  upon  fulfillment  by  the  exemption 
holder  of  such  obligations  under  the 
exemption  as  the  Commission  may 
prescribe  and,  if  construction  has  begun, 
upon  such  conditions  with  respect  to  the 
disposition  of  such  project  works  and 
restoration  of  project  lands  as  may  be 
determined  by  the  Commission  and  the 
Federal  and  state  fish  and  wildlife 
agencies. 

(e|  Where  occupancy  of  United  States 
lands  or  reservations  has  been 
permitted  by  a  Federal  agency  having 
supervision  over  such  lands,  the 
exemption  holder  must  concurrently 
notify  that  agency  of  the  petition  to 
surrender  and  of  the  steps  that  will  be 
taken  to  restore  the  affected  U.S.  lands 
or  reservations. 

38.  Section  4.103  is  revised  to  read  as 
follows: 

§  4.103    General  provisions  for  case- 
specific  exemption. 

(a)  Excniptiblp  proifcts.  Subject  to  the 
provisions  in  paragraph  (b)  of  this 
section.  §  4.31(c|.  and  §§  4.105  and  4.106, 
the  Commission  may  exempt  on  a  case- 
specific  basis  any  small  hydroelectric 
power  project  from  all  or  part  of  Part  1  of 
the  Act.  including  licensing 
requirements.  Any  applications  for 
exemption  for  a  project  shall  conform  to 
the  requirements  of  §§  4.107  or  4.108,  as 
applicable. 


(b)  Limitation  for  licensed  water 
power  project.  The  Commission  will  not 
accept  for  filing  an  application  for 
exemption  from  licensing  for  any  project 
that  is  only  part  of  a  licensed  water 
power  project. 

(c)(1)  Waiver.  In  applying  for  case- 
specific  exemption  from  licensing,  a 
qualified  exemption  applicant  may 
petition  under  §  385.207  of  this  chapter 
for  waiver  of  any  specific  provision  of 
§§  4.102  through  4.107.  The  Commission 
will  grant  a  waiver  only  if  consistent 
w  ith  Section  408  of  the  Energy  Security 
Act  of  1980. 

(2)  For  any  small  hydroelectric  power 
project  that  would  utilize  a  natural 
water  feature,  as  defined  in 
§4.30(b)(27)(ii)(A),  a  qualified 
exemption  applicant  may  obtain  a 
waiver  under  this  paragraph  of  the 
height  limitation  in  §  4.30(b)(27)(ii)(C)(l). 
the  water  retention  limitation  in 
§  4.30(b)(27)(ii)(C)(2),  or  both  only  if  that 
applicant  has  demonstrated,  based  on 
adequate  environmental  and 
engineering  information  in  its  exemption 
application  and  petition  for  waiver,  that 
it  is  reasonable  to  waive  these 
limitations.  In  no  case  may  a  diversion 
or  intake  structure  for  such  project 
exceed  ten  feet  in  total  height. 

39.  Section  4.104  is  revised  to  read  as 
follows: 

§  4.104    Amendment  of  exemption. 

(a)  An  exemption  holder  must 
construct  and  operate  its  project  as 
described  in  the  exemption  application 
approved  by  the  Commission  or  its 
delegate. 

(b)  If  an  exemption  holder  desires  to 
change  the  design,  location,  method  of 
construction  or  operation  of  its  project, 
it  must  first  notify  the  appropriate 
Federal  and  state  fish  and  wildlife 
agencies  and  inform  them  in  writing  of 
the  changes  it  intends  to  implement.  If 
these  agencies  determine  that  the 
changes  would  not  cause  the  project  to 
violate  the  terms  and  conditions 
imposed  by  the  agencies,  and  if  the 
changes  would  not  materially  alter  the 
design,  location,  method  of  construction 
or  operation  of  the  project,  the 
exemption  holder  may  implement  the 
changes.  If  any  of  these  agencies 
determines  that  the  chiingos  would 
cause  the  project  to  violate  the  terms 
and  conditions  imposed  by  that  agency, 
or  if  the  changes  would  materially  alter 
the  design,  location,  method  of 
construction  or  the  operation  of  the 
project  works,  the  exemption  holder 
may  not  implement  the  changes  without 
first  acquiring  authorization  from  the 
Commission  to  amend  its  exemption  or 
acquiring  a  license  for  the  project  works 
that  authorizes  the  project,  as  changed. 


(c)  An  application  to  amend  an 
exemption  may  be  filed  only  by  the 
holder  of  an  exemption.  An  application 
to  amend  an  exemption  will  be  governed 
by  the  Commission's  regulations 
governing  applications  for  exemption. 
The  Commission  will  not  accept 
applications  in  competition  with  an 
application  to  amend  an  exemption, 
unless  the  Director  of  the  Office  of 
Hydropower  Licensing  determines  that 
it  is  in  the  public  interest  to  do  so. 

§4.105    I  Amended  I 

40.  Section  4.105  is  amended  as 
follows: 

a.  The  heading  "Exemption  from 
licensing,  flj  General  Procedure." 
following  the  paragraph  designation 
"(b)"  is  removed. 

b.  Paragraphs  (b)(1),  (b)(2),  (b)(4)  and 
(b)(5)  are  removed. 

c.  Paragraphs  (b)(3)  and  (b)(6)  are 
redesignated  as  (b)(1)  and  (b)(2). 
respectively. 

41.  Section  4.106  is  amended  by 
revising  paragraphs  (b)  and  (c)  and 
adding  new  paragraphs  (f).  (g).  fh),  and 
(i)  to  read  as  follows: 

§  4- 106    standard  terms  and  conditions  of 
case-specific  exemption  from  licensing. 

(b)  Article  2.  The  construction, 
operation,  and  maintenance  of  the 
exempt  project  must  comply  with  any 
terms  and  conditions  that  the  United 
States  Fish  and  Wildlife  Service  and 
any  state  fish  and  wildlife  agencies  have 
determined  are  appropriate  to  prevent 
loss  of,  or  damage  to,  fish  or  wildlife 
resources  or  to  otherwise  carry  out  the 
purposes  of  the  Fish  and  Wildlife 
Coordination  Act.  as  specified  in  Exhibit 
E  of  the  application  for  exemption  from 
licensing  or  in  the  comments  submitted 
in  response  to  the  notice  of  the 
exemption  application. 

(c)  Article  3.  The  Commission  may 
revoke  this  exemption  if  actual 
construction  of  any  proposed  generating 
facilities  has  not  begun  within  two  years 
or  has  not  been  completed  within  four 
years  from  the  date  on  which  this 
exemption  was  granted.  If  an  exempticm 
is  revoked  under  this  article,  the 
Commission  will  not  accept  from  the 
prior  exemption  holder  a  subsequent 
application  for  exemption  from  licensing 
or  a  notice  of  exemption  from  licensing 
for  the  same  project  within  two  years  of 
the  revocation. 
•*♦*_* 

(f)  Article  6.  In  order  to  best  develop, 
conserve,  and  utilize  in  the  public 
interest  the  water  resources  of  the 
region,  the  Commission  may  require  that 
the  exempt  facilities  be  modified  in 
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structure  or  operation  or  may  revoke 
this  exemption. 

(g)  Article  7.  The  Commission  may 
revoke  this  exemption  if.  in  the 
iipplication  process,  material 
discrepancies,  inaccuracies,  or 
falsehoods  were  made  hy  or  on  behalf  of 
the  applicant. 

(h)  Article  8.  Any  exempted  small 
hydroelectric  power  project  that  utilizes 
a  dam  that  is  more  than  33  feet  in  height 
above  streambed.  as  defined  m  18  CFR 
12.31(c)  of  this  chapter,  impounds  more 
than  2,000  acre-feet  of  water,  or  has  a 
significant  or  high  hazard  potential,  as 
defined  in  33  CFR  Part  222.  is  subject  to 
the  following  provisions  of  18  CFR  Part 
12.  as  it  may  be  amended: 

(1)  Section  12.4(b)(1)  (i)  and  (ii), 
(b)(2)  (i)  and  (iii).  (b)(iv),  and  (b)(v): 

(2)  Section  12.4(c): 

(3)  Section  12.5; 

(4)  Subpart  C:  and 

(5)  Subpart  D. 

For  the  purposes  of  applying  these 
provisions  of  18  CFR  Part  12,  the 
exempted  project  is  deemed  to  be  a 
licensed  project  development  and  the 
owner  of  the  exempted  project  is 
deemed  to  be  a  licensee. 

(i)  Before  transferring  any  property 
interests  in  the  exempt  project,  the 
exemption  holder  must  inform  the 
transferee  of  the  terms  and  conditions  of 
the  exemption.  Within  30  days  of 
transferring  the  property  interests,  the 
exemption  holder  must  inform  the 
Commission  of  the  identity  and  address 
of  the  transferee. 

42.  Section  4.107  is  amended  as 
follows: 

a.  In  paragraph  (a),  the  designation 
"(1)"  following  the  heading  "General 
requirements."  is  removed: 

b.  Paragraph  (a)(2)  is  removed: 

c.  Paragraph  (e)(3)  is  removed: 

d.  Paragraph  (e)(4]  is  redesignated 
(e)(3):  and 

e.  Paragraph  (c)(5)  and  the 
introductory  text  of  (e)  of  §  4.107  are 
revised  and  a  new  paragraph  (d)(4)  is 
added  to  read  as  follows; 

§  4.107    Contents  of  application  for 
exemption  from  licensing. 

(c)*   *   * 

(5)  A  graph  showing  a  flow  duration 
curve  for  the  project.  Identify  stream 
gauge(s)  and  period  of  record  used.  If  a 
synthetic  record  is  utilized.  provi(ie 
details  concerning  its  derivation. 
Furnish  justification  for  selection  of 
installed  capacity  if  the  hydraulic 
capacity  of  proposed  generating  unit(s) 
plus  the  minimum  flow  requirements,  if 
not  usable  for  power  production,  is  less 


than  the  stream  flow  that  is  exceeded  25 
percent  of  the  time. 

*  •         •         *         * 

(d)-    •    * 

(4)  A  proposed  project  boundary 
enclosing  project  works  to  be  exempted 
from  licensing. 

•  •         «         *         * 

(e)  Exhibit  E.  This  exhibit  is  an 
environmental  report  that  must  include 
the  following  information. 
commensurate  with  the  scope  and 
environmental  impact  of  the 
construction  and  operation  of  the  small 
hydroelectric  power  project,  Sfp  §  4  38 
for  consultation  requirements. 

(11*   *   * 

•  *  *  «  • 

43.  The  introductory  text  of  §  4.201 

and  the  heading  and  introductory  text  of 
§  4.201(b)  are  revised  respectively  to 
read  as  follows: 

§  4.201     Contents  of  application. 

An  application  for  amendment  of  a 
license  for  a  water  power  project  must 
contain  the  following  information  m  the 
form  specified. 
«         •         •         »         * 

(b)  Required  exhibits  for  capacity 
related  amendments.  Any  application  to 
amend  a  license  for  a  water  power 
project  that  would  alter  the  actual  or 
proposed  total  installed  capacity  of  the 
project  must  be  prepared  pursuant  to 
§  4.38  and  must  contain  the  following 
exhibits,  or  revisions  or  additions  to  any 
exhibits  on  file,  commensurate  with  the 
scope  of  the  licensed  project: 

ni*  *  * 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  442 

I  Docket  No.  85N-0011 1 

Antibiotic  Drugs;  Sterile  Ceftriaxone 
Sodium 

Corri'Ction 

In  F'R  Doc.  85-5772  beginning  on  page 
99<^8  in  the  issue  of  Wednesday,  March 
13.  1985.  m.ikf  the  following  corrections: 
on  page  UXXX).  in  the  third  column,  in 
S  44"  55  ci!t)||l)fiv)(/;),  in  the  fourth. 


twelfth  and  fifteenth  lines,  "ceftriazone" 
should  read  "ceftriaj^ne". 


BILLING  CODE    150S-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 

Sctiedules  of  Controlled  Substances; 
Temporary  Placement  of  3- 
Methylfentanyl  into  Schedule  1 

AGENCV:  Drug  Eniorcfment 
.Adniinistration.  Justice. 
ACTION:  Final  rule,     j 

summary:  The  Acting  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA)  is  issuing  this  notice  to 
temporarily  place  3-methylfentanyl  into 
Schedule  I  of  the  Controlled  Substances 
Act  (CSA)  pursuant  to  the  emergency 
scheduling  provisions  of  the  CSA.  This 
action  is  based  on  a  finding  that  the 
scheduling  of  3-methylfentanyl  in 
Schedule  I  is  necessary  to  avoid  an 
imminent  hazard  to  tfce  public  safety. 
This  action  will  impose  the  criminal 
sanctions  and  regulatory  controls  of 
Schedule  I  on  the  manufacturing, 
distribution  and  possession  of  3- 
methylfentanyl. 

EFFECTIVE  DATE:  On  April  25, 1985,  3- 
methylfentanyl  will  be  subject  to 
Srhrdule  I  confrn! 

FOR  FURTHER  INFORMATION  CONTACT; 
Howard  McClain.  Jr.,  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration,  Washinlon,  D.C.  20537, 
Telephone:  fC""   -"•  - -- ^(,fi 

SUPPLEMENTARY  INFORMATION:  The 

Comprehensive  Crime  Control  Act  of 
1984  (Pub.  L.  98-473)  amended  section 
201  of  the  CSA  (21  U.S.C.  811)  to  give  the 
Attorney  General  the  authority  to 
temporarily  place  a  siibstance  into 
Schedule  I  of  the  CSA  if  he  finds  that 
such  action  is  necessary  to  avoid  an 
imminent  hazard  to  the  public  .safety. 
Scheduling  a  substance  under  this 
emergency  provision  may  be  done 
without  regard  to  the  requirements  of 
section  201(b)  of  the  CSA  (21  U.S.C. 
811(b))  relating  to  the  Secretary  of 
Health  and  Human  Services,  The 
Attorney  General  has  delegated  his 
authority  under  21  U.S.C.  811  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  (28  CFR  0.100(b)). 

As  required  by  section  201(h)(4)  of  the 
CSA  (21  U.S.C.  811(h)(4)).  the  Acting 
Administrator  has  notified  the  Secretary 
of  Health  and  Human  Services  of  his 
intention  to  place  this  substance  in 
Schedule  1  pursuant  Ip  the  emergency 
scheduling  provisioni  Such  action  may 


not  take  effect  until  the  expiration  of 
thirty  days  after  notification  is 
transmitted  to  the  Secretary. 

In  making  a  finding  of  an  immineni 
hazard  to  the  public  safety,  the  Attorney 
General  is  required'fo  consider  only 
those  factors  set  forth  in  paragraphs  (4) 
the  history  and  current  pattern  of  abuse. 
(5)  the  scope,  duration  and  significance 
of  abuse,  and  (6)  what,  if  any.  risk  there 
is  to  the  public  health,  of  section  201(c) 
of  the  CSA  (21  U.S.C.  811(c)). 

House  Report  98-835  which 
accompanied  Pub.  L.  98-473  state.s  thai 
"This  new  procedure  |emergency 
scheduling!  is  intended  by  the 
Committee  to  apply  to  what  has  been 
called  "designer  drugs",  new  chemical 
analogs  or  variations  of  existing 
controlled  substances,  or  other  new 
substances,  which  have  a  psychedelic. 
stimulant  or  depressant  effect  and  have 
a  high  potential  for  abuse."  The  fentanyl 
analogs,  including  3-methylfentanyl.  are 
examples  of  such  designer  drugs  w  hich 
Congress  clearly  intended  to  subject  to 
the  emergency  scheduling  authority  as 
imminent  hazards  to  the  public  sufely. 

Information  available  to  DEA 
indicates  that  a  series  of  analogs  of  the 
Schedule  II  narcotic  analgesic.  fentan\l. 
have  been  clandestinely  produced. 
distributed  and  abused  on  the  West 
Coast  since  late  1979.  The  first  of  these 
analogs  detected  was  alpha- 
methylfentanyl,  sold  on  the  street  as 
"China  White"  or  "synthetic  heroin.' 
Using  the  traditional  scheduling  process 
pursuant  to  section  201  (b)  and  (c)  of  the 
CSA  (21  U.S.C.  811  (b)  and  (c)).  DEA 
placed  alpha-methylfentanyl  into 
Schedule  I  of  the  CSA  on  Septemlier  22. 
1981  (46  VR  46799).  Since  the  control  of 
alpha-methylfentanyl,  DEA  laboratories 
have  identified  other  fentanyl  analogs 
clandestinely  produced  and  distributed 
in  California.  Available  information  did 
not  indicate  that  these  analogs  were 
causing  a  serious  public  safety  hazard 
until  1984.  Increased  reports  of  the 
distribution,  abuse  and  health  hazards 
of  the  fentanyl  analogs  coincided  with 
the  identification  of  3-methylfentanyl  b\ 
DEA  laboratories  in  submissions  from 
the  San  Francisco  Bay  area  in  late  198:i 
and  1984. 

N-[3-methyl-l-(2-phenylethyl)-4- 
piperidyl]-\-phenylpropanamide.  or  3- 
methylfentanyl  is  an  extremely  potent 
morphine-like  analgesic  substance  with 
a  rapid  onset  and  short  duration  of 
action.  3-methylfentanyl  exhibits  a 
pharmacological  profile  similar  to  that 
of  fentanyl.  morphine  and  heroin.  In 
tests  which  determine  morphine-like 
analgesic  effects  on  rats,  some  forms  of 
3-methylfentanyl  effectively  produced 
analgesia  at  doses  as  low  as  0.00058  mg/ 
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kg,  compared  to  3.15  mg/kg  for 
morphine,  thus  making  3-methylfentanyl 
effective  at  1 /5000th  the  dose  of 
morphine.  The  acute  toxicity,  measured 
as  the  LDio  in  rats,  of  3-methylfentanyl 
(1.08  mg/kg)  is  over  200  times  lower 
than  that  for  morphine  (238  mg/kg).  DEA 
is  unaware  of  any  legitimate  medical 
use  or  manufacturers  of  3- 
methylfentanyi  in  the  United  States. 

3-methylfentanyl  was  first  identified 
by  a  DEA  laboratory  in  drug  samples 
submitted  from  Fresno,  California  in 
December.  1983.  During  1984.  forensic 
laboratories  identified  3-methylfentanyl 
in  33  drug  samples;  25  of  them  since 
August.  1984.  An  additional  5  samples 
containing  3-methylfentanyl  were 
analyzed  by  DEA  laboratories  in 
February.  1985.  One  of  these  recent 
samples  was  part  of  a  455g 
(approximately  1  pound)  exhibit 
obtained  in  Santa  Clara  County. 
California.  All  but  one  of  the  40  samples 
of  3-methylfentanyl  analyzed  by 
forensic  laboratories  originated  in  the 
San  Francisco  Bay  area:  the  lone 
exception  was  an  exhibit  obtained  in 
Brooklyn.  New  York  in  July.  1984  and 
containing  a  fentanyl  analog,  most 
probably  3-methylfentanyl. 

Narcotic  treatment  program  directors 
in  California  report  an  increasing 
number  of  fentanyl  users  seeking 
treatment  in  1984.  Although  the  specific 
fentanyl  analogs  were  not  identified  in 
the  urine  samples  of  applicants,  it  is 
most  likely  that  3-metliylfentanyl  is  the 
responsible  analog.  All  of  the  reports  of 
fentanyl  analog  use  by  individuals 
seeking  treatment  since  July.  1984  were 
from  the  San  Francisco  Bay  area. 

At  least  31  overdose  deaths 
associated  with  fentanyl  analogs  were 
reported  in  1984:  26  of  these  since 
August  1, 1984.  Twenty  of  the  overdose 
deaths  occurred  in  the  San  Francisco 
Bay  area  where  3-methvlfentanyl  has 
been  specifically  identified  in  powder 
samples.  Deaths  were  caused  by 
pulmonary  congestion  due  to 
intravenous  "fentanyl"  toxicity. 
Concentrations  of  the  fentanyl-like 
substance  in  the  body  fluids  of  the 
overdose  victims,  in  many  cases,  were 
extremely  low  (less  than  1  ng/ml)  which 
is  consistent  with  the  use  of  an 
extremely  potent  substance  such  as  3- 
methylfentanyl. 

Impurities,  precursors  and  by- 
products found  in  the  samples  of  3- 
methylfentanyl  indicate  that  it  is 
produced  in  clandestine  laboratories 
using  a  procedure  not  described  in  the 
chemical  literature.  The  suspected 


process  results  in  the  formation  of 
unwanted  by-products.  Clandestinely 
produced  substances  pose  additional 
health  and  safety  risks  because  the 
purity  and  concentration  of  active 
ingredients  is  unknown  and 
inconsistent. 

The  pattern  of  abuse  of  fentanyl 
analogs  in  general  and  3-methylfentanyl 
in  particular  parallels  that  of  heroin. 
Fentanyl  analogs,  including  3- 
methylfentanyl.  are  sold  on  the  street  as 
"China  White ',  "synthetic  heroin." 
"heroin"  or  "fentanyl."  The  packaging  is 
identical  to  that  of  heroin:  it  is  "cut" 
with  lactose  and  mannitol  and  recently 
mixed  with  cocaine.  3-methylfentanyl  is 
abused  by  known  heroin  addicts  and 
used  intravenously  after  it  is  dissolved 
in  heated  water. 

The  exact  magnitude  of  the 
production,  distribution  and  use  of  3- 
methylfentanyl  is  difficult  to  determine 
due  to  the  minute  quantities  of  material 
present  in  powder  samples  (micrograms) 
and  biological  samples  (submicrograms) 
and  the  difficulty  in  detecting  these 
quantities  by  laboratory  anaUsis.  In 
light  of  the  above,  there  is  little  doubt 
that  the  prevalence  of  3-methylfentanyl 
is  underreported.  The  number  of  3- 
methylfentanyl  samples  analyzed  by 
forensic  laboratories,  the  number  of  3- 
methylfentanyl  associated  overdose 
deaths  and  the  number  of  narcotic 
treatment  program  admissions  due  to 
fentanyl  analog  use  during  the  latter  half 
of  1984  is  thus  highly  significant. 

The  data  described  above  clearly 
shows  that  the  production,  distribution 
and  abuse  of  3-methylfentanyl  currently 
pose  a  very  serious  hazard  to  the  public 
safety,  at  least  in  California.  Although 
there  has  been  minimal  information 
concerning  the  use  of  fentanyl  analogs, 
including  3-methylfentanyl.  outside  of 
California  (2  overdose  deaths  in  Oregon 
associated  with  a  fentanyl-like 
substance  and  1  powder  sample  in 
Brooklyn,  New  York  which  is  probably 
3-methylfentanyl).  there  is  a  ver>'  high 
potential  for  the  spread  of  3- 
methylfentanyl  to  other  areas  of  the 
country. 

In  accordance  with  the  provisions  of 
section  201(h)  of  the  CSA  (21  U.S.C. 
811(h))  and  28  CFR  0.100,  the  Acting 
Administrator  has  considered  the 
following  factors  described  in  section 
201(c)  of  the  CSA  (21  U.S.C.  811(c]) 
relative  to  making  a  determination  of 
whether  3-methylfentanyl  poses  an 
imminent  hazard  to  the  public  safety: 


(4)  Its  historj'  and  current  pattern  of 
abuse. 

(5)  The  scope,  duration  and 
significance  of  abuse. 

(6)  What,  if  any.  risk  there  is  to  the 
public  health. 

•         •         *         •         • 

Based  on  a  consideration  of  these 
factors  and  other  relevant  information, 
the  Acting  Administrator,  pursuant  to 
section  201(h)  of  the  CSA  (21  U.S.C. 
811(h))  and  28  CFR  0,100.  finds  that: 

(1)  3-methylfentanyl  poses  an 
imminent  hazard  to  the  public  safety. 

(2)  Scheduling  3-methylfentanyl  in 
Schedule  I  of  the  CS.A.  at  least  on  a 
temporary  basis,  is  necessary  to  avoid 
an  imminent  hazard  to  the  public  safety. 

The  Acting  Administrator  has 
transmitted  notice  of  his  intention  to 
temporarily  place  3-methylfentanyl  into 
Schedule  I  to  the  Secretan,'  of  Health 
and  Human  Services.  Comments 
submitted  by  the  Secretary  in  response 
to  the  notification,  including  whether 
there  is  an  exemption  or  approval  in 
effect  for  3-methylfentanyl  under  the 
Federal  Food.  Drug  and  Cosmetic  Act. 
shall  be  taken  into  consideration  by  the 
Acting  Administrator  before  the  notice 
becomes  effective. 

Pursuant  to  the  provisions  of  section 
201(hl  of  the  CSA  (21  U.S  C.  811(h))  and 
28  ere  0,100.  the  Acting  Administrator 
hereby  orders  that  on  April  25.  1985.  3- 
methylfentanyi  (N-[3-methyl-l-(2- 
phenylethyl)-4-piperidyl]-N'- 
phenylpropanamide).  its  optical  and 
geometric  isomers,  salts  and  salts  of 
isomers,  be  placed  into  Schedule  I  of  the 
CSA  (21  U.S.C.  801  et  seq  )  unless  the 
Acting  Administrator  gives  notice  in  the 
Federal  Register  that  this  order  is 
rescinded  prior  to  April  25.  1985. 

The  temporary  placement  of  3- 
methvlfentanyl  in  Schedule  I  under 
section  201(h)  of  the  CSA  (21  U.S.C. 
811(h1)  will  expire  at  the  end  of  one  year 
from  the  effective  date  of  this  order.  If  a 
rulemaking  proceeding  to  schedule  3- 
methylfentanyl  under  the  CSA  has  been 
initiated  pursuant  to  section  201(a)  of 
the  CSA  (21  U.S.C.  811(a))  and  is 
pending,  the  temporary  scheduling  may 
be  extended  for  up  to  six  monil-.s. 

This  action  is  not  a  formal  rulemaking 
procedure  as  set  forth  in  the 
Administrative  Procedures  Act  (5  U.S.C, 
551-559)  and  the  opportunity,'  for  a 
hearing  on  the  record  is  not  required. 
Nevertheless,  the  Acting  Administrator 
affords  the  opportunity  for  comments  to 
be  submitted  concerning  this  matter. 
Comments  should  be  submitted  in 
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qumtiiplicate  to  the  Acting 
Adminiptrator,  Drug  Enforcement 
Administration,  1405  I  Street  N'W.. 
U  Hshington,  D.C.  20537,  Attention: 
Federal  Register  Representative. 

.'\11  regulations  and  criminal  sanctions 
cipplicable  to  Schedule  1  substances  are 
t  ff(!Ctive  on  April  23,  1985.  with  respect 
to  3-methylfentanyl.  However, 
individuals  registered  with  DEA  ir 
tccordance  with  Part  1301  or  1311  ot 
litie  21  of  the  Code  of  Federal 
Keijiilations  and  who  currently  possess 
!  methylfentanyl  may  continue  to  do  so 
pending  submission  of  an  amended 
renisiration  no  later  than  May  24.  1985. 

1.  Re;.::s;ration.  Any  person  who 
manufactures,  distributes,  delivers, 
imports  or  exports  3-me!h\lfentanyl.  or 
who  engages  in  resean  h  or  conducts 
instru  tional  activities  with  respect  to 
'his  substance,  or  who  proposes  to 
enoage  in  such  actuities,  must  be 
registered  to  conduct  such  activities  in 
accordance  with  Parts  1301  and  1311  of 
litle  21  of  the  Code  of  Federal 
Regulations. 

2.  Security.  3-metn>  ifentanyi  must  be 
manufactured,  distributed  and  stored  in 
accordance  with  §§  1301.71-1301.76  of 
Ti'le  21  of  the  Code  of  Federal 
Regulations, 

3  Labeling  .ind  Packaging.  All  labels 
..nd  labeling  for  commercial  containers 
I 'f3-melhy ifentanyi  must  comply  with 
•he  requirements  of  §§  1302.0.3-1302.05. 
1302.07  and  1302.08  of  Title  21  of  the 
Code  of  Federal  Regulations. 

-I.  Quotas  Ail  persons  required  to 
i/btain  quotas  for  3-methylfentanyI  shall 
submit  applications  pursuant  to 
S§  1303.12  and  1303.22  of  Title  21  of  the 
Clode  of  Federal  Regulations. 

5.  Inventory   Every  registrant  required 
to  keep  records  and  who  possesses  any 
quantity  of  3-methylfentanyl  shall  take" 
<in  inventory  pursuant  to  §§  1304.11- 
1304.19  of  Title  21  of  the  Code  of  Federal 
Regulations  of  all  stocks  of  this 
substance  on  hand. 

6.  Records.  All  regif  tranis  requiied  to 
keep  records  pursuant  to  §§  1304.21- 
1301.27  of  Title  21  of  the  Code  of  Federal 
Regulations  shall  do  so  regarding  3- 
methylfentanyl. 

7.  Reports.  All  registrants  required  to 
submit  reporis  pursuant  to  §§  1304.37- 
1304.41  of  1  itle  21  of  the  Code  of  Federal 
Regulations  shall  do  so  regarding  3- 
methylfentanyl. 

8.  Order  Forms.  All  registrants 
involved  m  distribution  of  3- 
methylfentanyl  shall  comply  with  the 
order  form  requirements  of  §1305.01- 


1305.10  of  Title  21  of  the  Code  of  Federal 
Regulations. 

9.  Importation  and  Exportation.  All 
importation  and  exportation  of  3- 
methylfentanyl  shall  be  in  compliance 
with  Part  1312  of  Title  21  of  the  Code  of 
Federal  Regulations. 

10.  Criminal  Liability.  Any  activity 
with  respect  to  3-methylfentanyl  not 
authorized  by,  or  in  violation  of.  the 
Controlled  Substances  Act  or  the 
Controlled  Substances  Import  and 
Export  Act  occurring  after  April  25.  1985. 
is  unlawful. 

Pursuant  to  5  U.S.C  605(b).  the  Acting 
.Administrator  certifies  that  the 
temporary  placement  of  3- 
methylfentanyl  into  Schedule  I  of  the 
Controlled  Substances  Act  will  have  no 
impact  upon  small  businesses  or  other 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
action  involves  the  temporary  control  of 
a  substance  with  no  legitimate  medical 
use  or  manufacture  in  the  United  States. 

It  has  been  determined  that  the 
temporary  placement  of  3- 
methylfentanyl  in  Schedule  1  of  the  CSA 
under  the  emergency  scheduling 
provisions  is  a  statutory  exception  to  the 
requirements  of  Executive  Order  12291 
(46  FR  13193). 

List  of  Subjects  in  21  CFR  Part  1308 

.Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Dated:  March  14, 1983. 
|ohn  C.  Lawn,  | 

.-Ic/y/.t;  Administrator.  lirug  Enforcement 


.Iku 


/Administration. 

PART  1308— I  AMENDED) 

For  the  reasons  set  forth  in  the 
preamble. 

S  1308.11     (Amendedl 

21  CFR  1308.11  is  amended  by  adding 
a  new  paragraph  (g)  to  read  as  follows: 

(g)  Temporary  listing  of  substances 
subject  to  emergency  scheduling.  Any 
material,  compound,  mixture  or 
preparation  which  contains  any  quantity 
of  the  following  substances: 
(1)  :j-.Vlethylfentanyl  (N-|3-methyl-1-(2- 
phenylethyl)-4-piperidyl|-N- 
phenylpropanamide),  its  optical 
and  geometric  isomers,  salts  and 
salts  of  isomers 9813. 

|FR  Doc  8.S-6-32  Filed  3-2.; -85;  8:45  am) 

BILLING  CODE  4410-0».4I 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  178 

Commerce  in  Firearms  and 
Ammunition;  Format  for  Firearms 
Acquisition  and  Disposition  Record 

CFR  Correction 

The  Office  of  the  Federal  Register  is 
correcting  a  typesetting  error  in  the 
Firearms  .Acquisition  and  Disposition 
Record  format  appearing  in  27  CFR  Part 
178.125. 

The  correct  format  was  originally 
published  at  33  FR  16555.  Dec.  14.  1968, 
as  26  CFR  178.125.  and  was  incorporated 
correctly  into  the  subsequent  editions  of 
Title  26  CFR  from  1969  through  1974.  In 
197v5.  the  regulations  in  Title  26, 
Subchapter  E  (Parts  170-299)  were 
transferred  to  and  redesignated  as  Title 
27,  Subchapter  .VL  (Parts  170-299)  by  a 
document  published  at  40  FR  16835, 
April  15,  1975.  The  correct  format  for  27 
CFR  178. 125  appeared  in  all  subsequent 
editions  of  Title  27  CFR  through  the 
edition  of  April  1,  1980.  The  typsetting 
error  first  occurred  in  the  April  1,  1981 
edition  of  Title  27,  CFR  Parts  1  to  199, 
and  the  error  has  been  repeated  in  the 
later  editions  of  the  same  volume  issued 
as  of  April  1  in  1982.  1983  and  1984.  The 
BATE  brought  the  error  to  the  attention 
of  the  Office  of  the  Federal  Register 
subsequent  to  release  of  the  1984  CFR 
edition. 

An  official  of  the  BATE  has  informed 
the  OFR  by  letter  that  'some  licensees 
have  used  the  incorrect  format  of  the 
firearms  record  in  27  CFR  178.125  as  a 
guide,  and  have  made  a  supply  of  these 
forms  for  their  future  use.  Licensees  may 
continue  to  use  the  forms  with  the 
incorrect  format  until  their  supplies  are 
exhausted.  However,  all  of  the 
information  required  by  27  CFR  Part 
178.125  must  still  be  included  on  either 
format  used". 

The  correct  format  should  read  ap  set 
forth  below. 

«  178.125     Record  of  receipt  and 
disposition. 


(e) 


JMI 
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Firearms  Acouisition  and  Disposition  Record 


Oescfiptionot  lii«ami 

Rece^n 

Disposition 

and/or            Modoi        ^enai       Typeo.        ^^ 
mportof                           ^          *=''°"       gaiigp 

From  whom 
(name  and 

Date          wKfess » 
""^           name  and 

license 

numtier) 

Address  or  heensi- 

No  If  Icensee.  or 

Dele         Name         Form  4473  Sena! 

No  If  Forms  4473 

filed  nomencally 

SflLlNGCODE  1505-02-T 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  107 

I  DoD  Instruction  6025.5  i 

Personal  Services  Contracting 
Authority  for  Direct  Health  Care 
Providers 

agency:  Uep.irtmunt  of  Defense. 
action:  Final  rule. 


summary:  The  Assistant  Secretary  of 
Defense  (Health  Affairs)  provides  policy 
guidunce  for  personal  ser\  ices 
contracting  for  direct  heallh  care 
providers  within  military  medical 
treatment  facilities  (MTF).  When  in- 
house  sources  are  insufficient  to  support 
the  medical  mission,  facility 
commanders  need  an  effective 
mechanism  to  accomplish  their  mission. 
This  final  rule  permits  personal  service 
contracts  to  be  utilized  to  maximize 
beneficiary  access,  maintain  readiness. 
reduce  the  use  of  the  Civilian  Health 
and  Medical  Program  of  the  L'luformed 
Services  (CH.AMPUS),  and  promote  the 
continuity  of  the  patient/provic^er 
relationship 

EFFECTIVE  DATE:  February  27,  1985. 
ADDRESS:  The  Assistant  Secretary  of 

Defense  (Health  Affairs).  Department  of 
Defense.  The  Pentagon  Washington. 
D.C.  20301-1200. 

FOR  FURTHER  INFORMATION  CONTACT: 

Col.  Herb  Rosenuleeth,  telephone  202 
697-8975. 

List  of  subjects  in  32  CFR  Part  107 

Government  contracts.  Health  care. 
Accordingly.  32  CFR,  Chapter  I.  is 
amended  b\  adding  a  new  Part  107. 

reading  as  follows; 

PART  107— PERSONAL  SERVICES 
AUTHORITY  FOR  DIRECT  HEALTH 
CARE  PROVIDERS 

Sei: 

107.1  Purpose. 

107.2  Applicability  and  scope. 


Sec. 

107.3  Deflnitions. 

107.4  Policy. 

107.5  Procedures. 
107.0  Responsibilities. 

Em  Insure  1 — Table  of  .\uthorized 
Compensation  Kales 

Authority:  10  U.S.C.  1091;  Federal 
Acquisition  Regulation  (FAR).  Part  37. 

§  107.1    Purpose. 

This  part  establishes  policy  under  10 
U.S.C.  1091,  "Contracts  For  Direct 
Health  Care  Providers,"  and  assigns 
responsibility  for  implementing  the 
authority  for  personal  services  contracts 
for  direct  health  care  providers. 

§  107.2     Applicability  and  scope. 

(a)  This  part  applies  to  the  Office  of 
the  Secretary  of  Defense  fOSD)  and  the 
Military  Departments. 

(b)  It  applies  only  to  personal  services 
contracts  awarded  under  10  U.S.C.  1091 
for  direct  health  care  providers. 

§  107.3    Definitions. 

(a)  Persona!  Sen-ices  Contract.  A 
contract  that,  by  its  express  terms  or  as 
administered,  makes  the  contractor 
personnel  appear,  in  effect,  to  be 
government  employees. 

(b)  Direct  Health  Care  Providers. 
Health  services  personnel  who 
participate  in  clinical  patient  care  and 
services.  This  does  not  include 
personnel  whose  duties  are  primarily 
administrative  or  clerical,  nor  personnel 
who  provide  maintenance  or  security 
ser\ices. 

§  107  4    Policy. 

(a)  li  IS  the  policy  of  the  Department 
of  Defense  that  when  in-house  sources 
are  insufficient  to  support  the  medical 
mission  of  the  Military  Departments, 
personal  services  contracts  under  10 
U.S.C.  1091  may  be  executed. 

(b)  It  is  the  purpose  of  personal 
services  contracts  to  facilitate  mission 
accomplishment,  maximize  beneficiary 
access  to  military  MTFs.  maintain 
readiness  capability,  reduce  use  of  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHA.MPUS). 
and  enhance  quality  of  care  by 


promoting  the  continuity  of  the  patient/ 
provider  relationship. 

(c)  Personnal  services  contractors 
shall  be  subject  to  the  same  quality 
assurance,  credentialing  processes,  and 
other  standards  as  those  required  of 
military  health  care  providers.  In 
addition,  providers,  other  than  para- 
professionals,  must  be  licensed  in 
accordance  with  state  or  host  countrj' 
requirements  to  perform  the  contract 
8er\ices. 

(d)  In  establishing  lines  of  authority 
and  accountabilit\ .  DoD  supervisors 
may  direct  the  activities  of  personal 
services  contractors  on  the  same  basis 
as  DoD  employees.  However,  the  rights, 
benefits,  and  compensation  of  personal 
services  contractors  shall  be  determined 
solely  in  accordance  with  the  personal 
service  contract 

(e)  Requests  for  personal  services 
contracts  contemplating  reimbursement 
at  the  maximum  rate  of  basic  pay  and 
allowances  under  10  U.S.C.  1091  shall  be 
approved  at  the  major  command  le\el. 
The  0-6  grade  shall  be  used  sparingly 
and  subsequently  will  be  subject  to 
review. 


§  107.5     Procedure*. 

(a)  Each  contract  under  10  U.S.C.  1091 
with  an  individual  or  with  an  entity. 
such  as  a  professional  corporation  or 
partnership,  for  the  personal  services  of 
an  individual  must  contain  language 
specifically  acknowledging  the 
individual  as  a  personal  services 
contractor  whose  performance  is  subject 
to  supervision  and  direction  l)y 
designated  officials  of  the  Department  oi 
Defense. 

(b)  The  appearance  of  an  employer- 
employee  relationship  created  by  the 
DoD  super\  ision  of  a  persona!  services 
contractor  will  normally  support  a 
limited  recognition  of  the  contractor  as 
equal  in  status  to  a  DoD  employee  in 
disposing  of  personal  injury  claims 
arising  out  of  the  contractor's 
performance  Personal  injury  claims 
alleging  negligence  by  the  contractor 
within  the  scope  of  his  or  her  contract 
performance,  therefore,  will  be 
processed  as  claims  alleging  negligence 
by  DoD  military  or  civil  service 
personnel. 

(c)  Compensation  for  personal 
services  contractors  under  10  U.S.C. 
1091  shall  be  within  the  limits 
established  m  the  Table  of  Authorized 
Compensation  Rates  (See  enclosure  1.) 
Prorated  compensation  based  upon 
hourly,  daily,  or  weekly  rates  may  be 
awarded  when  a  contractor's  services 
are  nol  required  on  a  full-time  basis.  In 
all  cases,  however,  a  contractor  ma>  he 
compen.sated  only  for  periods  of  time 
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actually  devoted  to  the  delivery  of 
services  required  by  the  contract. 

(d)  Contracts  for  personal  services 
entered  into  shall  be  awarded  and 
administered  pursuant  to  the  provisions 
of  the  Federal  Acquisition  Regulation 
(FAR).  Part  37  and  DoD  and 
departmental  supplementary  contracting 
provisions. 

S  107.6    Responsibilities. 

(a)  The  Military  Departments  shall  be 
responsible  for  the  management  of  the 
direct  health  care  provider  contracting 
program,  ensuring  that  effective  means 
of  obtaining  adequate  quality  care  is 
achieved  in  compliance  with  the  FAR. 
Part  37.  The  portion  of  the  Military 
Department  regulations  ensuring  that 
compensation  provided  for  a  particular 
type  of  service  is  based  on  objective 
criteria  and  is  not  susceptible  to 
individual  favoritism  shall  be  stressed. 

(b)  The  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
(OASD(HA))  shall  be  responsible  for 
monitoring  the  personal  services 
contracting  program. 

Part  107,  End.  1 

Enclosure  1 — Table  of  Authorized 
Compensation  Rales 


Oco.4>ation/speciaRv  group 


Compensation  rata  not 
to  exceed 


Pay 
grade 


Years  o( 


I  Ptvwaans  and  Jentists 

II  Other  in(*viduats.  including  nune 
practmoners,  nurse  anesttwnsts, 
and  nurse  midixrves.  txit  e»djd- 
xg  paraprotessicnal* 

IM  At  re^slerod  mrses.  except 
those  wtw  are  mclodod  m  Group 
It 

IV  Paraprofassiona.'s 


0-6 
0-5 


0-4 


0-3 


Over  26 
Over  20  t)u1 

less  ttvan 

22 

Over  16  but 
l€5s  tfia.n 
18 

Over  6  but 
less  a>an  a 


Ddted:  March  20. 1985. 
Tbomas  ].  Condon, 

Acting  OSD  Fsdeml  Register  Liaison  Officer. 
Department  of  Defense. 
(FR  Doc.  85-0952  Filed  3-22-8r);  845  am] 
BaXJNQ  COOC  3«10-01-«fl 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart  117 

[CGD7-84-22) 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  SC 

agency:  Coast  Guard.  DOT. 
action:  Final  nile. 


summary:  At  the  request  of  the  South 
Carolina  Department  of  Highways  and 
Public  Transportation,  the  Coast  Guard 


is  changing  regulations  governing  the 
State  Road  544  drawbridge,  mile  371  at 
Socastee  by  permitting  the  number  of 
openings  to  be  limited  during  certain 
periods.  This  change  is  being  made 
because  vehicular  traffic  has  increased. 
This  action  will  accommodate  vehicular 
traffic  yet  still  provide  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  April  24,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Walt  Paskowsky,  Bridge 
Administration  Specialist,  Telephone 
(305)  350-4103. 

SUPPt£MENTARY  INFORMATION: 

Temporary  regulations  providing  for 
bridge  openings  on  the  hour  and  half- 
hour  were  implemented  during  the 
months  of  April,  May.  June  and  July 
1984.  On  December  20, 1984,  the  Coast 
Guard  published  proposed  rules  (49  FR 
49482)  which  would  limit  bridge 
openings  to  the  hour,  20  minutes  past  the 
hour  and  forty  minutes  past  the  hour 
during  periods  that  high  vehicular  traffic 
coincided  with  high  vessel  traffic.  The 
Commander,  Seventh  Coast  Guard 
District,  also  published  the  proposal  as  a 
Public  Notice  dated  January  8, 1985.  In 
each  notice  interested  persons  were 
given  until  February  4. 1985  to  submit 
comments.  ■ 

Drafting  Information 

The  drafters  of  these  regulations  are 
Mr.  Walt  Paskowsky.  Bridge 
Administration  Specialist,  project 
officer,  and  Lieutenant  Commander  Ken 
Gray,  project  attorney. 

Discussion  of  Comments 

In  response  to  the  proposal,  6  letters 
were  received.  One  letter  favored  any 
type  of  regulation.  Four  letters  favored 
hour  and  half-hour  openings  and  one 
letter  favored  closed  periods  from  7:20 
am  to  8:10  am  and  3:00  pm  to  3:45  pm  or 
from  5:00  pm  to  5:45  pm  during  the  time 
frames  of  the  proposed  regulations.  No 
objections  were  received  to  the 
proposed  rule  from  navigational 
interests.  Based  on  the  comments 
received  on  the  effects  of  20  minute 
openings  and  our  experience  with  the 
temporary  regulations  for  30  minute 
openings.  April  through  July  1984,  the 
regulations  are  being  issued  specifying 
openings  on  the  hour  and  half-hour.  This 
increase  of  ten  minutes  between  bridge 
openings  is  not  considered  a  significant 
change  to  the  original  proposal; 
therefore,  a  Supplemental  Notice  of 
Proposed  Rulemaking  was  not  issued. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 


12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034:  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  proposal  will  exempt 
tugs  with  tows,  public  vessels  of  the 
United  States  and  regularly  scheduled 
cruise  vessels.  Since  the  economic 
impact  of  these  regulations  is  expected 
to  be  minimal,  the  Coast  Guard  certifies 
that  they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by 
redesignating  paragraphs  (a),  (b)  and  (c) 
of  §  117.911  as  paragraphs  (b),  (c)  and 
(d).  without  change,  and  by  adding  a 
new  paragraph  (a)  to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§  1 1 7.9 1 1    Atlantic  Intracoastal  Waterway, 
Uttie  River  to  Savannah  River. 

(a)  The  draw  of  the  Socastee  (SR-544) 
bridge  across  the  AIWW,  mile  371,  at 
Socastee  shall  open  on  signal  except 
that  from  April  1  through  June  30  and 
October  1  through  November  30  from  7 
a.m.  to  10  a.m.  and  2  p.m.  to  6  p.m., 
Monday  through  Friday,  except  federal 
holidays,  the  draw  need  only  be  opened 
on  the  hour  and  half-hour  if  any  vessels 
are  waiting  to  pass.  From  May  1  through 
June  30  and  October  1  through  October 
31  from  10  a.m.  to  2  p.m.,  Saturdays, 
Sundays  and  federal  holidays,  the  draw 
need  only  be  opened  on  the  hour  and 
half-hour  if  any  vessels  are  waiting  to 
pass.  Public  vessels  of  the  United  States, 
tugs  with  tows,  regularly  scheduled 
cruise  vessels  and  vessels  in  distress 
shall  be  passed  at  any  time. 

***** 

(33  U.S.C.  499:  49  CFR  1.46(c)(5)  33  CFR 
1.05-1(G}(3])) 

Dated:  March  13,  1985. 
R.P.  Cueroni, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Seventh  Coast  Guard  District. 

[FR  Doc.  85-6986  Filed  3-22-85;  8:45  am] 
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33CFRPart  165 

ICOTP  Paducah,  KY;  Regulation  85-021 

Safety  Zone  Regulations;  Ohio  River 
Mile  960-965 

agency:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
continuing  a  safety  zone  in  effect 
between  Mile  960  and  9b5,  Ohio  River. 

The  zone  is  needed  to  protect  passing 
vessel  traffic  from  a  safety  hazard 
associated  with  a  towboat  sunk  in  the 
navigable  channel,  and  also  to  allow  fur 
the  safe  conduct  of  salvage  operations. 

Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  11  March  1985.  It 
terminates  on  30  June  1985,  or  upon 
completion  of  salvage  operations, 
whichever  comes  first. 
FOR  FURTHER  INFORMATION  CONTACr. 
CDR  T.H.  Robinson  (502)  442-1621. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rule  making  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NTRM  and  deldving  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  damage  to  the  vessel 
involved,  passing  vessel  traffic,  or 
vessels  engaged  in  salvage  operations. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  B.H.  Hollis,  project  officer  for  the 
Captain  of  the  Port,  and  LT  R.E.  Kilroy, 
project  attorney.  Second  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulation 

The  incident  requiring  this  regulation 
resulted  from  the  sinking  of  the  Motor 
Vessel  CIT\-  OF  GREE.WILLE  at  0230S, 
11  February  1985.  at  Mile  962.6.  Ohio 
River. 

List  of  subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures,  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
new  §  165.T0203  to  read  as  follows: 

§  165.T0203    Safety  Zone:  Ohio  River. 

(a)  Location.  The  following  area  is  a 
safety  zone:  Above  Lock  and  Dam  53, 
Mile  960,  Ohio  River,  to  below  Lock  and 
Dam  53,  Mile  965.  Ohio  River. 


(b)  Regulatiors.  (1)  In  accordance 
with  the  general  regulations  in  Section 
165.23  of  this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

(33  U.S.C.  1225  and  1231:  49  CFR  1.46;  33  CFR 
165.3) 

Dated:  March  6. 1985. 

Thomas  H.  Robinson, 

Commander.  U.S.  Coast  Guard.  Captain  of  the 

Port.  usee.  Paducah.  KY. 

(FR  Doc.  85-6987  Filed  3-22-85;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  712 
IOPTS-82019:  FRL-2803-4] 

Chemical  Information  Rules;  Addition 
Of  Chemical 

AGENCY:  Environmental  Protection 

.Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  rule  adds  3,4- 
dichlorohenzotrifluoride  (CAS  .No.  328- 
84-7)  to  the  list  of  substances  subject  to 
the  Toxic  Substances  Control  Act 
section  8(a)  PrelirTunary  Assessment 
Information  (P.-M)  rule.  The  Interagency 
Testing  Committee  (FTC)  recommended 
this  chemical  in  its  Fourteenth  Report 
but  did  not  designate  it  for  priority 
consideration  withm  1  year.  The  PAI 
rule  requires  manufacturers  of  3.4- 
dichlorobenzotrifluoride  to  complete  the 
Preliminary  Assessment  Information 
Manufacturer's  Report  (EPA  Form  7710- 
35).  EPA  will  use  the  information 
submitted  to  evaluate  risks  associated 
with  the  chemical,  as  well  as  to 
determine  whether  the  chemical  should 
be  included  in  testing  rules  issued  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA). 
DATES:  This  regulation  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  Eastern  time  on  April  8. 
1985.  This  regulation  becomes  effective 
on  .May  8.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm  E-543  401  .M 
Street  SW.,  Washington.  D.C,  20460. 
Toll  Free:  (800-124-9065), 
In  Washington.  DC,   (554-1404). 
Outside  the  L'S.\:  ( Opera t or-202-554- 
1404). 

SUPPLfMENTARV  INFORMATION:  ONfB 

Control  .Mumber;  2000-0420. 


I.  Background 

EVA,  issued  the  Preliminary 
Assessment  Information  Rule  under 
section  8(a)  of  the  Toxic  Substances 
Control  Act  (TSC.Aj  which  was 
published  in  the  Federal  Register  of  June 
22.  1982  (47  FR  26992).  The  rJe  requires 
manufacturers  of  certain  chtriicals  to 
report  general  production,  use,  and 
exposure  information  using  the 
Preliminary  .-Assessment  Information 
Manufacturer's  Report  (EPA  Form  7710- 
35), 

The  preamble  to  the  rule  explained 
that  EPA  would  amend  the  list  of 
chemicals  subject  to  the  Preliminary 
Assessment  Information  Ruie  wher 
necessary  to  collect  informanon  on 
additional  che.micals.  This  amendment 
adds  the  chemical  that  the  ITC's 
Fourteenth  Report  recommended  for 
EPA's  testing  consideration. 

L'nder  TSCA  section  4(e),  EP.A  must 
respond  to  the  ITC-designated 
chemicals  within  12  m.onths  by  initiating 
rulemaking  or  issuing  a  notice  for 
publication  in  the  Federal  Register 
explaining  why  such  action  is  not  being 
taken  EP.A  must  also  consider 
chemicals  that  the  ITC  recommends  for 
testing  without  statutory  designation  of 
a  time  period  for  EPA  response 

The  ITC's  Fourteenth  Repo.'-t. 
published  in  the  Federal  Register  of 
May  29. 1984  (49  FR  22389)  designated 
five  individual  chemicals  for  testing 
consideration  and  EPA  response  within 
12  months.  The  Fou.neenth  Report  also 
recommended  one  chemical  for  testing 
consideration  without  stating  a  given 
time  pe.'iod  for  EPA's  response,  EPA  will 
use  data  from  this  rule  to  evaluate  risks 
associated  with  this  chemical 
(recommended,  but  not  designated  for 
12-month  response)  and  to  detennine 
whether  the  chemical  should  be 
included  in  testing  rules  under  TSCA 
section  4. 

This  amendment  of  the  PAI  rule  was 
proposed  for  public  comment  as 
publl^hed  in  the  Federal  Register  of 
November  5. 1984  (49  FR  44218),  The 
.Agency  did  not  receive  any  comments. 

II.  Summary  of  This  Rule 

Under  40  CFR  712,30(a),  EPA  is 
amending  the  list  of  chemicals  by 
adding  3. 4-dichlorobe.nzotri fluoride 
(CAS  No,  328-84-7),  which  was  added  to 
the  section  4fe)  Priority  List  (but  not 
designated  for  response  by  EPA  within 
12  months)  by  the  ITC  m  its  Fourteenth 
Report. 

A  Preliminary  Assessment 
Information  Manufacturer's  Report  must 
be  submitted  within  60  davs  after  .he 
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effective  date  of  the  final  rule  under 
section  8(a)  ofTSCA. 

In  a  separate  action,  the  Agency  is 
adding  this  recommended  chemical  to 
the  section  8(d)  Health  and  Safety  Data 
Reporting  Rule. 

III.  Reporting  Requirements 

All  persons  who  manufactured  or 
imported  the  chem.ical  named  in  this 
rule  during  their  latest  complete 
corporate  fiscal  year  must  submit  a 
Preliminary  Assessment  Information 
Manufacturer's  Report  (EPA  Form  No. 
7710-35)  for  each  inporting  or 
manufacturing  site  which  produces  the 
subject  chemical  substance.  This  form 
must  be  submitted  to  the  Agency  no 
later  than  60  days  after  the  effective 
date  of  this  final  rule.  Copies  of  the  form 
are  available  from  the  TSCA  Assistance 
Office  at  the  address  given  above. 

Manufacturers  who  qualify  as  small 
with  respect  to  the  previously  precribed 
standards  are  exempt  from  this  rule 
under  40  CFR  712.25(c). 

Under  S  712.30(a)(3)  of  the  Preliminary 
Assessment  Information  rule,  a 
company  which  has  voluntarily 
submitted  a  Manufacturer's  Report  to 
the  ITC  will  be  allowed  to  submit  a  copy 
of  the  original  report  to  EPA.  Also  under 
S  712.30(a)(3),  persons  who  previously 
and  voluntarily  provided  EPA  with  a 
Manufacturer's  Report  on  the  substance 
named  in  §  712.30(1)  must  notify  EPA  by 
letter  of  their  desire  to  have  this 
submission  accepted  in  lieu  of  a  current 
data  submission  and  must  follow  all 
other  procedures  outlined  in  that 
section. 

IV.  Release  of  Aggregate  Data 

The  Agency  will  follow  procedures  for 
the  release  of  aggregate  statistics  as 
prescribed  in  a  Rule  Related  Notice 
published  in  the  Federal  Register  of  June 
13, 1983  (4«  FR  27041).  Included  in  the 
Notice  are  procedures  for  requesting 
exemptions  from  the  release  of 
aggregate  data.  Exemption  requests 
concerning  the  release  of  aggregate  data 
on  any  chemical  substance  must  be 
received  by  the  EPA  no  later  than  60 
days  after  the  effective  date  of  the  final 
rule. 

V.  Economic  Impact 

Employing  the  analysis  prepared  for 
the  Preliminary  Assessment  Information 
rule  published  in  the  Federal  Register  of 
June  22. 198Z  as  well  as  other  relevant 
data,  the  Agency  has  estimated  the 
impact  of  the  addition  of  this  chemical 
on  the  firms  that  must  report  and  upon 
the  Agency  in  terms  of  data  processing 
costs. 

The  Agency,  using  the  TSCA 
Inventory  as  the  data  source,  identified 


five  companies  operating  five  sites  as 
manufacturers  of  the  chemical.  One  of 
the  companies  subject  to  reporting  for 
this  rule  appears  to  qualify  as  a  small 
business  as  defined  in  40  CFR  712.25(c) 
Thus,  four  firms  (or  four  sites)  are 
expected  to  report  for  this  rule.  A  total 
of  four  reports  are  expected. 

The  costs  for  reporting  are  broken 
down  as  follows: 


u 


Cost 


(a)  4  retorts  e»oecied  ai  $5iS/report 

(b)  4  (amiliarzatioo  cases  at  1690'cas«     

Toiai  

Av«rage  cost  pef  site  

AvBfBge  cost  per  fifm 

Reporting  Burden 

la)  Familianzanon  IIB  ixxn  atle  •jrres  4  sites) 
(b)  Reporting  (16  ftours/ report  times  4  reports).. 
ToW J. 

EPA  Cost 

Processmg  Cost--  Sao-'report  Imes  4  reports 


$2,060 
2.360 


S4.420 

$1,105 
$1,105 


72 
64 

136 


$320 


VI.  Judicial  Review 

Judicial  review  of  this  final  rule  may 
be  available  under  section  19  ofTSCA 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  or  in 
the  circuit  in  which  the  person  seeking 
review  resides  or  has  its  principal  place 
of  business.  To  provide  all  interested 
persons  an  equal  opportunity  to  file  a 
timely  petition  for  judicial  review  and  to 
avoid  so  called  "races  to  the 
courthouse,"  EPA  will  promulgate  this 
rule  for  purposes  of  judicial  review  2 
weeks  after  publication  in  the  Federal 
Register.  The  effective  date  has  been 
calculated  from  the  promulgation  date. 

VII.  Rulemaking  Record 

The  public  record  for  this  rulemaking 
is  a  continuation  of  the  record  (OPTS- 
82004)  for  the  Preliminary  Assessment 
Information  rule  published  in  the 
Federal  Register  of  June  22,  1982  (47  FR 
26992).  All  documents,  including  the 
index  to  this  public  record,  are  available 
for  public  inspection  in  the  OTS  Reading 
Room  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays,  in 
Rm.  E-107,  401  M  Street  SW.. 
Washington.  D.C.  20460.  This  record 
includes  the  following  types  of 
information  considered  by  the  Agency  in 
developing  this  rule: 

1.  The  Proposed  Rule  (49  FT?  44218, 
November  5,  1984). 

2.  AH  relevant  support  documents  and 
studies. 

3.  Records  of  all  communications 
between  EPA  personnel  and  persons 
outside  the  Agency  pertaining  to  the 
development  of  this  rule.  (This  does  not 
include  inter-  or  intra-agency 
memoranda  unless  specifically  noted  in 
the  index  of  the  rulemaking  record.) 


4,  Minutes,  summaries,  or  transcripts 
of  any  public  meetings  held  to  develop 
this  rule. 

5.  Any  factual  information  considered 
by  the  Agency  in  developing  the  rule. 

EP.A  requests  that,  between  the  date 
of  this  notice  and  the  effective  date  of 
this  rule,  persons  identify  and  report  any 
perceived  errors  or  omissions  in  the 
record. 

VIII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  requires  a 
Regulatory  Impact  Analysis.  This 
regulation  is  not  major  because  it  will 
not  result  in  an  effect  on  the  economy  of 
$100  million  or  more,  a  significant 
increase  in  costs  or  prices,  or  any  of  the 
adverse  effects  described  in  the 
Executive  Order.  This  rule  is  expected 
to  have  a  one-time  cost  of 
approximately  $4,420. 

This  amendment  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

This  amendment  is  consistent  with  the 
objectives  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  98-354)  because  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Only  four  companies  are  expected  to 
report  under  this  rule. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.,  authorizes  the 
Director  of  the  Office  of  Management 
and  Budget  to  review  certain 
information  collection  requests  by 
Federal  agencies.  OMB  approved  the 
reporting  provisions  contained  in  this 
request  and  issued  OMB  control  number 
2000-0420. 

List  of  Subjects  in  40  CFR  Part  712 

Chemicals,  Environmental  protection, 
Reporting  and  Recordkeeping  and 
requirements. 

(Sec.  8(a),  Pub.  L.  94-469.  90  Stat  2027  (15 
U.S.C.  2807(a))). 

Dated:  March  14,  1985. 
jotui  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  712— {AMENDED] 

Therefore.  40  CFR  712.30  is  amended 
by  adding  paragraph  (1)  to  read  as 
follows: 
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§  712.30    Chemical  lists  and  reporting 
periods. 

•         •         *         •         • 

(1)  A  Preliminary  Assessment 
Information  Manufacturer's  Report  must 
be  submitted  by  July  8, 1985  for  the 
following  chemical: 


CAS  No 


Name 


32&-84-7.. 


3.4-dk:hKxot>enzotnfluond« 


I  re  Doc.  85-6960  Filed  3-22-85,  8:45  am] 
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40  CFR  Part  716 
[OPTS-84015  FRL-2803-6] 

Health  and  Safety  Data  Reporting 
Submission  of  Lists  and  Copies  of 
Health  and  Safety  Studies 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  adds  3,4- 
dichlorobenzotrifluoride  (CAS  No.  328- 
84-7)  to  the  list  of  chemical  substances 
and  mixtures  for  which  lists  and  copies 
of  unpublished  health  and  safety  studies 
must  be  submitted  under  section  8(d)  of 
the  Toxic  Substances  Control  Act 
(TSCA),  15  U.S.C.  2607(d).  This  chemical 
substance  was  recommended  for  testing 
by  the  Interagency  Testing  Committee 
(ITC),  in  its  Fourteenth  Report  to  EPA, 
but  not  designated  for  12-month  review 
by  EPA. 

DATE:  This  regulation  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  Eastern  time  on  April 
8, 1985.  This  regulation  becomes 
effective  on  May  8.  1985. 
FOR  FURTHER  INFORMATION  CONTACT. 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-543,  401  M 
Street,  SW.,  Washington,  DC.  20460. 
Toll  Free:  (800-424-9065), 

In  Washington,  D.C.:  (554-1404). 

Outside  the  USA:  (Operator-202-554- 
1404). 

SUPPLEMENTARY  INFORMATION:  OMB 

Control  Number  2070-0004. 

I.  Background 

EPA  issued  regulations  under  section 
8(d)  of  TSCA,  which  were  published  in 
the  Federal  Register  of  September  2. 
1982  (47  FR  38780)  to  require  submission 
of  lists  and  copies  of  unpublished  health 
and  safety  studies  on  specifically  listed 
chemicals  by  chemical  manufacturers 
and  processors.  Other  persons  in 


possession  of  such  studies  may  be  asked 
to  submit  them  on  a  voluntary'  basis. 
The  rule  established  standardized 
reporting  requirements  and  provides  for 
amending  the  list  of  chemicals  subject  to 
the  rule.  Chemicals  may  be  added  that 
have  been  recommended  by  the  ITC  for 
testing  consideration  under  section  4  of 
TSCA  or  have  been  separately  selected 
by  the  Environmental  Protection  Agency 
for  evaluation. 

The  ITC.  established  under  section 
4(e)  of  TSCA  (15  U.S.C.  2603(e)j, 
recommends  chemical  substances, 
categories  of  substances,  and  mixtures 
for  priority  consideration  by  the  EPA  in 
the  issuance  of  testing  rules  under 
section  4(a)  of  TSCA  (15  U.S.C  2603(a)). 
Section  4(e)  directs  the  ITC  to  revise  its 
list  of  recommendations  every  6  months 
as  the  ITC  determines  to  be  necessary. 

The  chemical  to  be  added  to  the  rule 
by  this  amendment  was  recommended 
for  testing  consideration  by  the  ITC  in 
its  Fourteenth  Report.  This  amendment 
to  the  8(d)  Health  and  Safety  Data 
Reporting  Rule  was  proposed  for  public 
comment  as  published  in  the  Federal 
Register  of  .November  5.  1984  (49  FR 
44220).  The  Agency  did  not  receive  any 
comments. 

Under  the  rule  implementing  section 
8(d)  of  TSCA,  EPA  will  acquire 
unpublished  health  and  safety  studies 
on  this  chemical  from  manufacturers 
and  processors  of  the  chemical.  The 
Agency  will  use  the  studies  to  support 
its  investigations  of  the  nsks  posed  by 
the  chemical  and,  in  particular,  to 
support  its  decisions  whether  to  require 
industrj'  to  test  the  chemical  under 
section  4  of  TSCA. 

II.  Summary  of  This  Rule 

Under  40  CFR  716.17(a),  EPA  is 
amending  the  list  of  chemicals  by 
adding  3,4-dichlorobenzotrifluoride. 
CAS  No.  328-84-7.  which  was  added  to 
the  section  4(e)  Priority  List  (but  not 
designated  for  response  by  EPA  within 
12  months)  by  the  ITC  in  its  Fourteenth 
Report. 

In  addition  to  adding  this  chemical 
recommended  by  the  ITC  to  the  section 
8(d)  Health  and  Safety  Data  Reporting 
Rule,  the  Agency,  in  a  separate  action,  is 
adding  the  chemical  to  the  list  of 
substances  and  mixtures  for  which  a 
completed  F*reliminary  Assessment 
Information  report  must  be  submitted 
under  section  8(a)  of  TSCA. 

III.  Economic  Analysis 

EPA  estimates  that  submitting  the 
required  data  on  this  additional 
chemical  will  cost  approximately  S6,700. 
This  consists  of  the  following: 


Cofpofate  Ouie  Review  

Corporaie  Revieio  (site  identification).. 

File  Search  

''tie  Listing  

Photocopying  (maienais  i  latxx) 

Managena'  Revie* 

Ongoing  Mepo^ng .™™.„.™.„™.„.™ 


i2.2B0 

66* 

1.323 

57 

264 

1.672 

456 


Total... 


6.736 


If  we  assume  ±30  percent  margin  of 

error  in  these  estimates  the  range  of 
probable  cost  vanes  from  S4.690  to 
S8,710. 

A  detailed  explanation  of  EP.As 
method  for  calculation  of  the  above 
figures  is  to  be  found  in  the  Reports 
Impact  Analysis  contained  in  the  public 
record  for  this  rule. 

IV.  Judicial  Review 

Judicial  review  of  the  final  rule  may 
be  available  under  section  19  of  TSCA 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  or  in 
the  circuit  in  which  the  person  seeking 
review  resides  or  has  its  principal  place 
of  business.  To  provide  all  interested 
persons  an  equal  opportunity  to  file  a 
timely  petition  for  judicial  review  and  to 
avoid  so  called  "races  to  the 
courthouse."  EPA  will  promulgate  this 
rule  for  purposes  of  judicial  review  2 
weeks  after  publication  of  the  rule  in  the 
Federal  Register.  The  effective  date  has 
been  calculated  from  the  promulgation 
date. 

V,  Rulemaking  Record 

The  public  record  for  this  rulemaking 
is  a  continuation  of  the  record  (OPTS- 
84012)  for  the  Health  and  Safety  Data 
Reporting  Rule  published  in  the  Federal 
Register  of  September  2,  1982  (47  FR 
38780).  All  documents,  including  the 
index  to  this  public  record,  are  available 
for  inspection  in  the  OTS  Reading  Room. 
Rm.  E-107,  401  M  Street  SW.. 
Washington.  D.C.  20460,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  This  record  includes  the 
following  types  of  information 
considered  by  the  Agency  in  developing 
this  rule. 

1.  The  proposed  rule  (49  FR  44220). 

2.  All  relevant  support  documents  and 
studies. 

3.  Records  of  all  communications 
between  EPA  personnel  and  persons 
outside  the  Agency  pertaining  to  the 
development  of  this  rule.  (This  does  not 
include  any  inter-  or  intra-agency 
memoranda  unless  specifically  noted  in 
the  index  of  the  rulemaking  record.) 

4.  Health  and  Safety  Study  Reporting 
Regulations  (40  CFR  Part  716],  Public 
Record,  Docket  No.  084003, 

5.  Reports  Impact  Analysis  for  40  CFR 
Part  716  and  this  rule. 


y 
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6.  Fourteenth  Report  of  the 
Interagency  Testing  Committee  (ITC);  49 
FR  22389. 

7.  Minutes,  summaries,  or  transcripts 
of  any  public  meeting  held  to  develop 
this  rule. 

EPA  requests  that,  between  the  date 
of  this  notice  and  the  effective  date  of 
this  rule,  persons  identify  and  report  any 
perceived  errors  or  omissions  in  the 
record. 

VI.  Regulatory  Assessment 
Requirements 

A  Ext'cu'ivs  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  thtrrefore  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  regulation  is  not 
major  been  use  it  does  not  have  an  effect 
of  Si  00  rriilion  or  more  on  the  economy. 
It  is  e.xpcct.'d  to  have  a  total  cost  to  the 
industry  of  approximately  Sf>."00.  It  does 
not  have  a  significant  effect  on 
competition,  costs,  or  prices. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  bv  Executive  Order 
12291. 

B.  Resu/atory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  EPA  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impart  on  a 
substantial  number  of  small  entities 
since  only  three  companies  are  expected 
to  report  under  this  rule. 

C.  Paperwork  Reduction  Act 

The  final  section  8(  J)  rule  (40  CFR 
F'art  716)  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  (PRA)  of  1980. 
44  U.S.  3501  et  seq.  The  OMB  control 
number  is  2070-0004. 

List  of  Subjects  in  40  CFR  Part  716 

Chemicals,  Health  and  safety. 
Environmental  protection.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

(Sec  81d).  Pub  L.  94-t69.  90  Stdt.  2029  (15 
L!.S.C.  2607(d))) 

Dated:  .Mjrrh  H.  1985. 

|ohn  A.  Moore. 

Assistant  Administrator  for  Pesticides  and 

To\:r  Substances. 

PART  716— {AMENDEDl 

Therefore  40  CFR  716.17  is  amended 
by  adding  paragraph  (a)(9)  to  read  as 
follows: 


§716.17    Substances  and  designated 
mixtures  to  wtiich  this  subpart  applies. 

(a)*   *   • 

(9)  As  of  May  8. 1985.  the  following 
chemical  substance  is  subject  to  this 
subpart: 


CAS  No 


Name 


328-84-7 3.4,-<)ichlofo«)enzolntli,<XKJa 


|FR  Doc.  85-6956  Filed  3-22-85;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

45  CFR  Part  205  | 

General  Administration— Public 
Assistance  Programs;  Quslity  Control 
Requirements 


CFR  Correction 

In  the  October  1. 1984  revision  of  Title 
45  (Parts  200  to  499)  of  the  Code  of 
Federal  Regulations,  §§  205.42  (d)(l)(ii) 
and  205.44  were  incorrectly  published. 

1.  On  page  31,  §  205.42.  paragraph 
(dj{l)(ii),  the  last  sentence  of  the 
paragraph  and  the  last  sentence  of  the 
Example  which  follows  the  paragraph, 
remove  the  words  "4  percent". 

2.  On  page  35,  §  205.44.  paragraphs  (e) 
through  (h)  were  inadvertently  omitted. 
For  the  convenience  of  the  user,  the 
section  is  republished  in  its  entirety. 

§  205.44     Reduction  In  Federal  financial 
participation  (FFP)  for  Incorrect  payments 
made  by  States  after  September  1984. 

(a)  Purpose  and  applicability.  This 
section  provides  the  rules  we  will  use 
beginning  with  October  1984  to 
determine  w  hether  we  will  reduce  the 
amount  of  Federal  matching  funds 
(Federal  financial  participation  or  FFP) 
we  give  to  a  State,  and,  if  so,  the  amount 
of  the  reduction.  We  will  reduce  the 
amount  of  our  matching  funds  if  a  State 
makes  more  incorrect  payments  in  its 
AFDC  program  than  allowed  under  the 
rules  in  this  section.  These  rules  apply 
to  all  States  which  have  AFDC 
programs. 

(b)  Definitions.  For  the  purposes  of 
this  section — "Annual  assessment 
period"  means  the  12-month  period 
October  1-September  30. 

"Incorrect  assistance  payments" 
means  payments  to  people  who  are 
ineligible  for  a  payment  and 
overpayments  to  eligible  people. 

"National  standard"  means  a  four 
percent  payment  error  rate  for  Guam, 
Puerto  Rico  and  the  Virgin  Islands  and  a 


three  percent  payment  error  rate  for  all 
other  States. 

"Payment  error  rate"  means  the  dollar 
amount  of  incorrect  assistance 
payments  a  State  has  made  expressed 
as  a  percentage  of  the  State's  total 
assistance  payments. 

"We."  "us"  or  "our"  mean  the 
Department  of  Health  and  Human 
Services  or  the  Social  Security 
Administration. 

(c)  General.  In  these  rules  we  are 
establishing  national  standards  of  four 
percent  for  Guam,  Puerto  Rico  and  the 
Virgin  Islands  and  three  percent  for  all 
other  States  for  incorrect  payments  in 
the  AFDC  program.  These  standards 
will  be  used  to  measure  performance  of 
the  States  in  each  annual  assessment 
period. 

(d)  How  we  will  measure  a  State's 
performance.  We  will  use  the 
information  provided  by  the  Federal/ 
State  quality  control  system. 

(1)  This  system  measures  the  dollar 
amount  of  incorrect  payments  in  each 
annual  assessment  period  by  reviewing 
a  statistically  valid  sample  of  cases 
selected  during  each  month  of  the 
assessment  period.  The  sample  results 
are  then  projected  to  the  universe  of  all 
cases. 

(2)  If  a  State  fails  to  complete  a  valid 
and  reliable  sample  in  accordance  with 
the  prescribed  QC  procedures  and 
deadlines,  as  required  by  §  205,40.  for 
any  assessment  period,  we  will  notify 
the  State  of  its  failure  and  provide  the 
State  the  opportunity  to  negotiate  a 
solution  regarding  the  timely  completion 
of  its  sample.  Where  a  State  is  unable  to 
negotiate  a  solution  or  fails  to  carry  out 
a  negotiated  solution,  we  will  assign  to 
the  State  an  error  rate  based  on  the  best 
data  reasonably  available,  including 
data  obtained  from  any  one  or  more  of 
the  following  methods:  error  rate 
information  for  past  sample  periods,  a 
partially  completed  State  sample,  a 
Federal  subsample  of  completed  State 
cases,  a  supplemental  Federal  sample,  a 
Federal  audit,  and  an  audit  conducted 
through  a  contractual  agreement  with  a 
third  party. 

(e)  Cost  of  determining  an  error  rate 
for  States  other  than  Guam,  Puerto  Rico 
and  the  Virgin  Islands.  In  any  case 
where  it  is  necessary  for  us  to  determine 
a  State's  error  rate  for  a  fiscal  year 
because  the  State  fails  to  cooperate  with 
us  by  not  providing  the  information 
required  of  the  State  in  accordance  with 
§  205.40  of  these  rules,  the  following 
procedure  will  apply.  Pursuant  to 
section  403(i)(3)(A)  of  the  Act, 
notwithstanding  any  other  provision  of 
this  chapter,  total  payments  to  a  State 
under  section  403(a)(3)  for  the  proper 
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and  efficient  administration  of  the  State 
plan  shall  be  reduced  by  the  amount 
necessary  (deducted  without  regard  to 
any  other  reduction  under  this  section) 
to  offset  ail  expenditures  the  Federal 
government  has  incurred  in  order  to 
determine  the  State's  error  rate  for  any 
fiscal  year  in  which  that  State  has  failed 
to  provide  the  necessary  error  rate  data. 
All  amounts,  both  direct  and  indirect 
expenditures,  shall  be  deducted 
generally  no  later  than  the  second 
quarter  following  the  quarter  in  which 
the  costs  of  compiling  the  data  for 
determining  the  State's  error  rate  are 
available. 

(f]  //o  State  fails  to  meet  the 
established  error  rate.  If  a  State  does 
not  meet  the  national  standard  for  any 
assessment  period,  we  will  reduce  our 
matching  funds  to  the  State  for  that 
period,  unless  a  State  can  show  that  it 
made  a  good  faith  effort  to  meet  the 
national  standard.  If  a  State  uses  the 
regular  Federal  percentage  in  §  403(a)(1) 
of  the  Act  for  ¥VP  and  has  an  average 
monthly  payment  per  recipient  of  more 
than  $32  in  an  assessment  period,  an 
adjustment  will  be  made  to  the  State's 
jrror  rate  for  purposes  of  determining 
the  amount  of  reduction  in  our  matching 
funds. 

Example. — In  fiscal  year  1985,  the 
applicable  national  standard  for  a  particular 
Slate  is  three  percent.  The  State's  payment 
error  rate  for  the  assessment  period.  October 
1.  1984  through  September  30.  1985.  was  4.4 
percent.  Because  the  4.4  percent  error  rate 
exceeds  the  national  standard  by  1.4 
percentage  points,  we  will  reduce  our  Federal 
matching  funds  by  1.4  percent  of  the  Federal 
share  of  the  dollars  the  State  paid  to 
recipients  in  the  form  of  assistance  payments 
under  its  AFDC  program  during  that  year. 

(g)  When  we  will  reduce  a 
disallowance  because  a  State  has  made 
a  good  faith  effort.  (1)  A  State  will  have 
30  days  after  receipt  of  a  notice  of  intent 
to  disallow  or  15  months  afte.-  the  end  of 
each  fiscal  year,  which  ever  comes  first, 
to  show  that  it  made  a  good  faith  effort 
to  meet  the  national  standard.  If  we  find 
that  the  State  did  not  meet  the  national 
standard  despite  a  good  faith  effort,  we 
will  reduce  the  funds  being  disallowed 
in  whole  or  in  part  as  we  find 
appropriate  under  the  circumstances 
shown  by  the  State.  A  finding  may  be 
made  that  a  State  did  not  meet  the 
national  standard  despite  a  good  faith 
effort  under  certain  limited 
circumstances.  The  burden  of  proof  for 
showing  that  a  good  faith  effort  was 
made  rests  entirely  with  the  State. 

(2)  Some  examples  of  the  limited 
circumstances  under  which  we  may  find 
that  a  State  did  not  meet  the  national 
standard  despite  a  good  faith  effort 
are — 


(i)  Disasters  such  as  fire,  flood  or  civil 
disorders,  that  require  the  diversion  of 
significant  personnel  normalh  assigned 
to  AFDC  eligibility  administration,  or 
destroyed  or  delayed  access  to 
significant  records  needed  to  make  or 
maintain  accurate  eligibility 
determinations. 

(ii)  Stirkes  or  State  staff  or  other 
government  or  private  personnel 
necessary  to  the  determination  of 
eligibility  or  processing  or  case  changes. 

(iii)  Sudden  and  unanticipated 
workload  changes  which  result  from 
changes  in  Federal  law  and  regulations, 
or  rapid,  unpredictable  caseload  growth 
in  excess  of.  for  example,  15  percent  for 
any  consecutive  six-month  period  in  an 
assessment  period. 

(iv)  The  State  has  taken  the  action 
needed  to  meet  the  national  standard, 
but  the  national  standard  was  not  met, 
and  the  State  has  demonstrated  why 
these  actions  were  not  successful  in 
meeting  the  standard.  Request  for  a 
waiver  under  this  criterion  will  not  be 
considered  unless  a  State  has 
demonstrated  some  error  reduction  from 
the  last  assessment  period  or  has 
achieved  an  error  rate  for  the 
measurement  period  that  does  not 
exceed  its  target  error  rate  by  more  than 
one-third  despite  an  increase  in  error 
rate.  If  a  State  has  met  the  error 
reduction  requirement  above,  we  will 
evaluate  requests  for  a  good  faith 
waiver  based  on  the  following  factors: 

(A)  Demonstrated  commitment  by  top 
management  to  the  error  reduction 
program,  e.g..  priorities  and  goals  clearly 
enunciated  to  staff  and  acted  upon, 
accountability  for  performance, 
acquisition  of  necessary  resources, 
implementation  of  statutory  and 
regulatory  provisions  intended  to  reduce 
errors,  e.g..  monthly  reporting. 
retrospective  budgeting,  direct 
involvement  of  top  management  in 
activities  related  to  error  reduction: 

(B)  Sufficiency  and  quality  of  manual 
and  automated  systems  and  the 
effective  use  of  such  svstems,  designed 
to  reduce  errors,  that  are  operational  in 
the  State,  e.g..  BENDEX.  FAMIS, 
interjurisdictional  matches,  account 
number  validation,  computer  matches, 
local  agency  case  monitoring  systems, 
supervisory  reviews,  verification 
procedures; 

(C)  Use  of  effective  systems  and 
procedures  for  the  statistical  and 
program  analysis  of  QC  and  related 
data,  e.g..  statistical  analyses  by  error 
element,  tests  of  significance, 
augmented  samples,  tabulations  and 
cross-tabulations,  geographic 
breakdown  of  QC  and  related  data, 
error  prone  profiles,  special  studies; 


(U)  Effective  planning,  management, 
execution  and  evaluation  of  the 
corrective  action  process,  e.g..  corrective 
action  committees,  assignment  of 
responsibilities,  milestones  for 
completing  tasks,  monitoring  of  progress 
in  completing  tasks,  completion  of  tasks, 
implementation  of  corrective  actions; 
and 

(E)  Operation  of  a  quality  control 
system  in  accordance  with  Federally 
prescribed  policies,  procedures,  and 
time  limits  for  sampling,  conducting  case 
reviews,  and  submitting  QC  data  and 
reports. 

(3)  The  failure  of  a  State  to  act  upon 
necessary  legislative  changes  or  to 
obtain  budget  authorization  for  needed 
resources  is  not  a  basis  for  finding  that  a 
State  failed  to  meet  the  national 
standard  despite  a  good  faith  effort. 

(h)  Disallowances  subject  to  appeal.  If 
a  State  does  not  agree  with  our  decision 
to  reduce  (disallow)  FFP.  it  can  appeal 
to  us  within  30  days  from  the  date  of  our 
notice.  The  regular  procedures  for 
appeal  of  a  disallowance  will  apply 
including  review  by  the  Commissioner 
and  by  the  Grant  Appeals  Board  (see  45 
CFR  Part  16).  This  appeal  provision,  as  it 
applies  to  AFDC  Quality  Control 
disallowances,  is  not  applicable  to  the 
Commissioner's  decision  on  a  State's 
■good  faith"  waiver  request. 

BILLING  CODE  1S0&-03-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  81,  83,  87,  90,  94,  95  and 
97 

Clarification  of  Usage  of  Emission 
Designators  In  the  Private  Radio 
Services 

March  8.  1985. 

AGENCY:  Federal  Communications 
Commission. 

action:  .Notice  Regarding  Emission 
Designators. 

SUMMARY:  This  document's  purpose  is  to 
remind  applicants  for  licenses  in  any  of 
the  private  radio  services  of  the  correct 
usage  of  emission  designators.  In  the 
Final  Rule  in  80-739  (WARC 
proceeding),  published  on  December  14. 
1984  (49  FR  48694).  new  emission 
designators  were  approved  by  the 
Commission.  However,  they  are  not  to 
be  used  at  this  time. 

FOn  FURTHER  INFORMATION  CONTACT: 

Rick  Kenney.  (202J  632-6497. 
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Clarincation  of  usage  of  Emission 
Designators  in  the  Private  Radio 
Services 

Applicants  for  licenses  in  any  of  the 
private  radio  services  are  reminded  not 
to  use  the  new  emission  designators 
approved  by  the  Commission  last  year. 
The  new  designators  Aere  published  in 
the  Federal  Register  December  14,  1984, 
but  the  automated  license  processing 
system  for  PRB  applications  are  not  yet 
ready  for  them. 

Applicants  should  conlinue  to  use  the 
old  designators  until  fur'her  notice.  The 
Old  designators  for  applicants  in  Parts 
8i.  83,  ti/.  m  94,  95  and  97  are  listed  in 
§  2.201  of  the  Commission's  rules,  as 
published  in  the  October  1984  edition  of 
title  47.  Code  of  Federal  Regulations  (47 
CFR). 

For  information,  call  the  Licensing 
Division  in  Gettysburg,  Pa.,  at  (71?)  337- 
1212,  or  Rick  Kenney,  at  (202)  632-8497. 
William  ].  Tricarico, 
Secretary.  Federal  Communications 
Commission. 

|FR  Doc.  8.S-6414  Filed  3-22-85:  8:45  am] 
biu.:ng  code  6712-01-11 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  172,  173,  178,  and  179 

[Docket  HM-139G;  Amdt  Nos.  172-97,  US- 
IS?,  178-84,  and  179-381 

Conversion  of  Individual  Exemptions 
Into  Regulations  of  General 
Applicability 

agency:  Materials  Transportation 
Bureau  (MTB).  Research  and  Special 
Programs  Administration,  DOT, 
action:  Final  rule. 


summary:  This  action  is  being  taken  to 
incorporate  into  the  Department's 
Hazardous  Materials  Regulations  a 
number  of  changes  based  on  the  data 
and  analyses  supplied  in  selected 
exemption  applications  or  from  e.xisting 
exemptions.  The  need  for  this  action  has 
been  created  by  the  public  demand  to 
make  available  new  packagings  and 
shipping  alternatives  that  have  proven 
themselves  safe  under  the  D.:partm.enf8 
exemptions  program.  The  intended 
effect  of  these  amendments  is  to  provide 
wider  access  to  the  benefits  of 
transportation  innovations  recognized 
and  shown  to  be  effective  and  safe. 
EFFECTIVE  DATE:  These  amendments  are 
effective  April  22. 1985.  However, 
compliance  with  the  regulations  as 


amended  herein,  is  authorized 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darrcll  L  Raines.  Chief,  Exemptions  and 
Regulations  Termination  Branch.  Office 
of  Hazardous  Materials  Regulation, 
Materials  Transportation  Bureau, 
Washington,  DC.  20590  (202)^26-2075. 
SUPPLEMENTARY  INFORMATION:  On 
August  28. 1904.  the  MTB  published 
Notice  No.  84-9  (49  FR  34044)  under 
Docket  HM-139G  which  proposed  to 
amend  the  Hazardous  Materials 
Regulations  by  incorporating  the 
provisions  of  certain  DOT  exemptions 
into  the  general  regulations.  The  public 
comment  period  ended  October  31, 1984. 

The  MTB  received  fifteen  comments 
from  the  general  public  on  Notice  84-9. 

Five  of  the  commenters  expressed 
their  approval  and  endorsed  the  changes 
as  proposed.  All  of  the  other  comments 
were  favorable  and  a  few  recommended 
minor  changes. 

The  majority  of  the  comments 
received  were  in  reference  to  DOT-E 
8129  and  DOT-E  8445  concerning 
overpacking  waste  materials  for 
disposal  (i.e..  "Lab  packs").  The 
suggested  comments  were  as  follows: 

(a)  Allow  more  than  one  hazard  class 
in  one  outside  drum. 

(b)  Increase  the  gross  weight  from  200 
pounds  to  450  pounds. 

(c)  Eliminate  the  private  or  contract 
motor  carrier  restriction. 

(d)  Require  only  enough  cushioning 
material  to  prevent  movem.ent  or 
damage  to  the  inner  packaging. 

(e)  Allow  the  use  of  any  outside  DOT 
specification  container  capable  of 
passing  the  required  tests.  Also,  allow 
the  use  of  a  DOT  specification 
fiberboard  box  lined  with  a  poly-liner. 

One  commenter  requested  that  the 
provisions  of  DOT-E  9154  become  a  part 
of  the  amendments  proposed  under 
Docket  No.  HM-139G.  This  exemption 
authorizes  the  use  of  a  non-DOT 
specification  steel  drum  of  19-gauge 
thickness  to  be  used  for  those  hazardous 
materials  that  are  authorized  to  be 
packaged  in  a  20/18  gauge,  55-gallon 
capacity,  DOT-17E  steel  drum. 

One  commenter  requested  that  DOT- 
E  9182,  DOT-E  9241,  and  DOT-E  9244  be 
added  as  a  part  of  this  rulemaking.  All 
throe  of  these  exemptions  were  issued  to 
the  same  Company  for  the 
transportation  of  "Explosives  pest 
repellant  devices". 

The  last  commenter  suggested  that  the 
proposed  shipping  name  'Explosive  pest 
control  devices  "  authorized  by  DOT-E 
9182,  DOT-E  9241.  and  DOT-E  9244  be 
changed  to  "Pyrotechnic  wildlife 
dispersal  devices". 


Concerning  DOT-E  8129  and  DOT-E 
8445,  MTB  does  not  agree  that  more  than 
one  hazard  class  should  be  allowed  in 
one  outside  drum.  It  is  noted  that  DOT- 
E  8129  specifically  states  that  each  outer 
packaging  must  contain  only  chemically 
compatible  materials  on  the  same 
hazard  class.  This  restriction  does  not 
appear  in  DOT-E  8445.  as  presently 
written.  Although  we  are  not  aware  of 
the  occurrence  of  any  specific 
transportation  compatibility  problems 
under  DOT-E  8445.  the  potential  for 
such  problems  in  both  transportation 
and  at  the  treatment  or  storage  facility 
exists.  The  MTB  realizes  that  it  may  be 
more  convenient  and  cost  effective  for  a 
shipper  to  mix  hazard  classes  when  the 
materials  are  compatible.  Because  of 
added  risks  of  this  practice,  we  do  not 
believe  that  the  regulations  should  be 
amended  at  this  time  to  allow  different 
hazard  classes  in  one  outside  drum. 

The  original  petitioner  of  DOT-E  8445 
requested  that  the  restriction  proposed 
in  §  173.12(d)(1)  be  deleted  becaube  the 
exemption  allows  mixing  of  inside 
packages  of  different  hazard  classes  in 
the  same  outside  packaging  as  long  as 
the  materials  are  compatible  and  nut 
capable  of  evolving  a  dangerous 
quantity  of  heat,  gas,  or  Class  A  poison, 
if  mixed.  As  indicated  above,  the  MTB 
does  not  agree  that  this  rulemaking 
should  allow  the  mixing  of  different 
hazard  classes  in  a  single  outside 
packaging.  DOT-E  8445  will  not  be 
eliminated  by  this  rulemaking.  In  view 
of  the  fact  that  mixing  different  hazard 
classes  in  one  outside  packaging  may 
cause  problems  at  disposal  sites,  the 
MTB  does  not  anticipate  heavy  activity 
under  DOT-E  8445.  Also,  the  suggestion 
that  the  m.aterials  to  which  §  173.12 
would  apply  to  be  limited  to  those  for 
which  exceptions  are  allowed  in 
§  172.101,  column  5(a)  is  not  adopted  in 
this  rule. 

The  maximum  gross  weight  has  been 
increased  to  450  pounds  or  the  rated 
capacity  of  drum;  whichever  is  less. 

The  MTB  does  not  agree  that  the 
restriction  on  the  use  of  only  private/ 
contract  motor  carriers  should  be , 
eliminated.  The  use  of  private  or'' 
contract  m.ofor  carriers  allows  better 
control  of  the  transportation  of  waste 
material.  After  a  reasonable  period  of 
time,  when  more  transportation 
experience  is  received,  the  MTB  may 
consider  authorizing  the  use  of  common 
motor  carriers. 

The  use  of  only  enough  cushioning 
material  to  prevent  movement  or 
damage  to  the  inner  packaging  may  not 
be  a  safe  practice.  If  enough  cushioning 
material  is  used  to  prevent  damage  to 
the  inner  packaging  and  to  asborb  the 
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liquid  contents,  there  would  not  be  any 
leakage  even  if  both  the  inner  and 
outside  packagings  failed.  Considering 
that  the  outer  packaging  may  be  a  fiber 
drum,  this  is  not  an  unlikely  event.  For 
this  reason.  MTB  is  retaining  the 
requirement  that  enough  cushioning 
materitil  be  used  to  absorb  the  total 
liquid  contents.  Also,  the  MTB  does  not 
agree  that  expanding  the  use  of  outside 
packagings  in  addition  to  those 
authorized  under  DOT-E  8129  and 
DOT-8445  is  a  safe  practice. 

The  suggestion  of  one  commer-'.er  to 
include  the  provisions  of  DOT-E  9154 
which  authorizes  the  use  of  a  non-DOT 
specification  steel  drum  into  this 
rulemaking  is  denied,  but  will  be 
considered  in  Docket  HM-lSl. 

Exemptions  DOT-E  9182.  DOT-E  9241, 
and  DOT-E  9244  were  issued  cfter 
Notice  .\'o.  84-9  was  published. 
Although  the  referenced  exemptions 
require  the  proper  shipping  name  to  be 
"Explosive  pest  repellent  devices" 
instead  of  "Explosive  pe?t  control 
devices",  the  packaging  and  explosive 
contents  authorized  bv  DOT-E  708.5, 
DOT-E  8595,  and  DOt-E  8B46  for  the 
transportation  of  "Explosive  ptst  control 

§  172  101     Hazardous  materials  table 


devices"  are  very  similiar  to  the 
"Explosive  Pest  Repellent  Devices" 
authorized  by  DOT-E  9182.  DOT-E  9241. 
and  DOT-E  9244.  A  cursory  review 
indicates  that  two  of  the  new- 
exemptions  may  be  eliminated  by  these 
amendments.  A  further  review  is  being 
made  to  determine  exactly  how  DOT-F 
9182.  DOT-E  9241.  and  DOT-E  9244 
were  affected  by  these  amendments. 

The  Materials  Transportation  Bureau 
has  determined  that  this  document  is  not 
a  "major  rule"  under  the  terms  of 
Executive  Order  12291  or  significant 
under  DOT's  regulatory  policies  and 
procedures  (44  FR  11034).  A  final 
regulatory  evaluation  was  not  prepared 
as  the  economic  impact  of  these 
amendments  has  been  found  to  be 
minimal. 

Based  on  limited  information 
available  concerning  size  and  nature  of 
entities  likely  to  be  affected  by  this 
amendment.  I  certify  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities 

The  follow  ing  list  of  Federal  Register 
Thesaurus  of  Indexing  Terms  applies  to 
this  rulemaking: 


list  of  Subierts 

Hazardous  materials  transportation. 
Labeling.  Packaging  and  containers. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers. 

4f)  CFR  Part  178 

Hazardous  Materials  Transportation. 
Shipping  container  specifications. 

49  CFR  Part  179 

Hazardous  materials  transportation. 
Railroad  safety. 

In  consideration  of  the  foregoing.  49 
CFR  Parts  172. 173. 178.  and  179  are 
amended  as  follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

1.  In  §  172  ici  ;.ht  Hazardous 
Materials  Table  is  amended  by  adding, 
removing,  or  revising  the  follow  :na 
entries: 


Hazardous  matehals 
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PART  173— SHIPPERS— GENERAL 
REQUrPEMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

2.  To  add  §  173.12  to  read  follows: 

§  173.12    Exceptions  for  shipment  of  waste 
materiaL 

(a)  General.  Waste  material  meeting 
the  hazard  class  definition  of  a 
flammable  liquid,  flammable  solid, 
oxidizer,  corrosive  material,  Posion  B  or 
ORM-A,  B,  C,  and  E  are  excepted  from 
the  specification  packaging 
requirements  of  this  subchapter  if 
packaged  in  combination  packagings  in 
accordance  with  this  section  and 
transported  for  disposal  or  recovery  by 
private  or  contract  motor  carrier  by 
highway  only.  In  addition,  a  generic 
proper  shipping  name  from  §  172.101 
may  be  used  in  place  of  specific 
chemical  names,  when  two  or  more 
waste  materials  in  the  same  hazard 
class  are  packaged  in  the  same  outside 
packaging,  provided  the  waste  materials 
are  chemically  compatible. 

(b)  Outside  packagings.  The  outside 
packaging  must  be  a  DOT  specification 
metal  or  fiber  drum.  It  may  also  be  a 
polyethylene  drum  capable  of 
withstanding:  (1)  The  vibration  and 
compression  tests  specified  in  §  178.19- 
7(c)  (1)  and  (2),  except  the  compression 
lest  value  must  be  no  less  than  2400 
pounds,  and  (2)  a  four-foot  drop  test  as 
specified  in  §  178.19-7{a)(l). 

(c)  Inside  packagings.  The  inside 
packagings  must  be  either  glass 
packagings  not  exceeding  1-gallon  rated 
capacity,  or  metal  or  plastic  packagings 
not  exceeding  a  rated  capacity  of  5 
gallons. 

(d)  Additional  packaging 
requirements.  The  following  additional 
requirements  are  applicable: 


Label(s)  iGouired 
(i1  not  excepted) 


PacKaging 


Maximum  net  quantity  in 
one  package 


Excep- 
tions 


Specific 
reqmfe- 
ments 


(4) 
Flammable  liquid 
and  Ponon 


5(a) 
^<one 


5<b) 
173126 


Passenger 
carrYing       I        Cargo 
airciatt  or     ;    aircratt  only 
railcar 


6(a) 
Forbidden 


(1)  Each  outside  packaging  may  only 
contain  one  hazard  class  and  the 
materials  must  be  chemically 
compatible: 

(2)  Inside  packagings  of  liquid  must  be 
surrounded  by  a  compatible  absorbent 
material  capable  of  absorbing  the  total 
liquid  contents;  and 

(3)  Gross  weight  may  not  exceed  450 
pounds  or  the  rated  capacity  of  the 
drum;  whichever  is  less. 

(e)  Prohibited  materials.  The 
following  materials  are  not  authorized 
under  the  provisions  of  this  section: 
acrolein;  bromine  pentafluoride; 
bromine  trifluoride;  chloric  acid, 
chlorine  trifluoride,  nitric  acid,  fuming; 
pyroforic  liquids;  and  sulfuric  acid, 
fuming. 

3.  In  §  173.74,  paragraphs  (a),  (b),  and 
(c)  are  revised  to  read  as  follows: 

§  173.74    Lead  styphnate. 

(a)  The  offering  of  lead  styphnate 
(lead  trinitroresorcinate)  or  barium 
styphnate,  monohydrate  in  a  dry 
condition  for  transportation  is 
forbidden,  except  as  a  component  of 
manufactured  articles  such  as 
percussion  caps,  detonators,  blasting 
caps,  and  exploders. 

(b)  Lead  styphnate  (lead 
trinitroresorcinate)  or  barium  styphnate, 
monohydrate  must  be  packed  wet  with 
at  least  20  percent  by  weight  of  water  in 
a  Specification  5  or  5B  (§§  178.80,  178.82 
of  this  subchapter)  metal  barrel  or  drum, 
or  a  Spec.  17H  (§  178.118  of  this 
subchapter)  metal  drum  (single-trip), 
lined  with  a  heavy,  close-fitting  jute  bag 
closed  by  secure  sewing.  The  lead 
styphnate  (lead  trinitroresorcinate)  or 
barium  styphnate,  monohydrate  shall  be 
placed  in  an  inside  bag  made  of  rubber 
or  rubberized  cloth.  This  bag  should  be 
divided  into  a  number  of  smaller 
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packages.  Inside  the  bag  and  over  the 
lead  styphnate.  (lead  trinitroresorcinate) 
or  barium  styphnate,  monohydrate  there 
must  be  placed  a  cap  of  the  same  fabric 
and  of  the  same  diameter  as  the  bag. 
The  bag  and  contents  must  be  packed  in 
the  center  of  the  metal  barrel  or  drum, 
and  must  be  entirely  surrounded  by  at 
least  three  inches  of  well-packed 
sawdust  saturated  with  water.  The 
barrel  or  drum  must  be  inspected 
carefully  and  be  determined  free  of 
leaks.  The  dry  weight  of  lead  styphnate 
(lead  trinitroresorcinate)  or  barium 
styphnate,  monhydrate  in  one  outside 
container  may  not  exceed  150  pounds. 

(c)  If  lead  styphnate  (lead 
trinitroresorcinate)  or  barium  styphnate. 
monhydrate  is  to  be  transported  during 
freezing  weather  it  must  be  wet  with  a 
mixture  of  denatured  ethyl  alcohol  and 
water  so  that  it  does  not  freeze. 

*  *         *         .         . 

4.  §  178.100,  paragraph  (ii)  is  added  to 
read  as  follows; 

§  178.100    Definition  of  Class  C  explosives 

*  *         •         *         « 

(ii)  Explosive  pest  control  devices, 
class  C  explosives,  consist  of  a 
cardboard-pasteboard  type  tube  not 
exceeding  4  inches  in  length  and  3/4 
inch  in  diameter  or  a  shotgun  shell  type 
having  an  explosive  projectile.  They 
may  contain  a  mixture  of  potassium 
perchlorate,  aluminum  power,  sulfur. 
black  powder,  smokeless  powder  or 
similiar  pyrotechnic  mixture.  The 
component  which  produces  the  audible 
effect  may  not  contain  more  than  40 
grains  of  explosive  composition.  Devices 
and  packaging  must  be  of  a  type 
examined  by  the  Bureau  of  Explosives 
of  the  Bureau  of  Mines  and  approved  by 
the  Associate  Director  for  HMR. 
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§  178.127     [Amended] 

5.  In  §  178.127  the  flash  point  "30  '?.' 
is  amended  to  read  "25  T."  at  each  of 
the  three  places  it  appears. 

*         •         «         *         • 

6.  In  §178.133.  paragraph  (a)(1)  is 
revised;  paragraph  (a)(2)  is  added  and 
the  introductory  text  of  paragraph  (b)  is 
revised  to  read  as  follows: 

§  178.133     Spirits  of  nitroglycerin 

(a)  Spirits  of  nitroglycerin  means 
nitroglycerin  in  ethyl  alcohol  or  in 
propylene  glycol.  Solutions  of 
nitroglycerin  means  nitroglycerin  in 
acetone.  These  mixtures  and  solutions 
may  not  contain  more  than  10  percent 
by  weight  of  nitroglycerin.  They  must  be 
packed  in  specification  packings  as 
follows: 

(1)  Specifications  15A.  15B,  15C.  16A, 
19A.  or  19B  (§§  178.168.  178,169,  178.170, 
178.185, 178.190, 178.191  of  this 
subchapter).  Wooden  boxes  lined  with 
paraffined  paper,  Spec.  2L  (§  178.30  of 
this  subchapter),  and  with  inside 
packagings  securely  closed  with  rubber 
stoppers  tied  in  place.  The  inside 
packagings  must  be  entirely  surrounded 
by  at  least  2  inches  of  dry,  fine  sawdust 
or  kieselguhr.  Not  more  than  6  quarts  of 
the  spirits  or  solutions  may  be  packed  in 
any  outside  wooden  box.  inside 
packagings  made  of  metal  are  not 
authorized. 

(2)  Specification  12A  or  12B 
(§§  178.210  or  178.205  of  this 
subchapter).  Fiberboard  boxes  or  Spec. 
21C  (§  178.224  of  this  subchapter)  fiber 
drums  laminated  with  a  0.004  inch 
polyethylene  lining,  Inbide  packagings 
must  be  Spec.  2E  polyethylene  bottles  or 
Spec.  2U  polyethylene  containers  not 
exceeding  5  gallons  capacity  each, 
overpacked  in  a  strong  poU  ethylene 
bag.  The  inside  packagings  must  be 
entirely  surrounded  by  at  least  2  inches 
of  dry.  fine  sawdust  or  kieselguhr.  Not 
more  than  6  quarts  of  the  nitroglycerin 
mixture  may  be  packed  in  one  outside 
packaging,  except  that  a  maximum  of  5 
gallons  of  a  nitroglycerin-propylene 
glycol  mixture  may  be  packaged  in  one 
Spec.  2U  and  overpacked  in  (he  fiber 
drum. 

(b)  Spirits  of  nitroglycerin  consisting 
of  not  over  1  percent  by  weight  of 
nitroglycerin  in  ethyl  alcohol  or 
propylene  glycol,  in  addition  to 
containers  specified  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section,  may  be  packed 
in  specification  packagings  as  follows; 

»         *         *         *         • 

7.  In  §  173,164,  paragraph  (a)(6)  is 
revised  to  read  as  follows: 

4j  173  164     Chromic  acid  or  chromic  acid 
mixture,  dry. 

(a)-    •    • 


(6)  Specification  21C  (§  178.224  of  this 
subchapter).  Fiber  drums  lined  with  a 
plastic  material  having  a  minimum 
thickness  of  0.003-inch.  Net  weight  may 
not  exceed  115  pounds, 
•        *        *        •        • 

8.  In  §  173.217,  paragraphs  (a)(3), 
(a)(6),  and  (a)(8)  are  revised  to  read  as 

follows- 

§  173.217     Calcium  hypochlorite,  hydrated; 
calcium  hypochlorite  mixture,  dry;  lithium 
hypochlorite  mixture,  dry;  mono-(trichloro) 
tetra-(monopotassium  dlchloro>-penta-8- 
triazinetrione,  dry;  potassium  dlchloro-s- 
triazinetrione,  dry:  sodium  dichloro-s- 
triazlnetrione,  dry;  trichloro-s-triazlnetrtone. 
dry. 

(a)  *    •    * 

(3)  Specification  2lC  (§  178,224  of  this 
subchapter).  Fiber  drums  with  inner  ply 
consisting  of  a  laminated  sheet  of  paper 
and  aluminum  foil,  internally  coated. 
Cover  of  drum  must  be  gasketed. 
Authorized  net  weight  not  over  400 
pounds. 
***** 

(6)  Specification  56  (§§  178.251. 
178.252  of  this  subchapter).  Metal 
portable  tank.  Authorized  only  for 
calcium  hypochlorite,  hydrated;  mono- 
(tri-chloro)  tetra-{monopotassium 
dichloro)-penta-s-triazinetrione,  dry, 
potassium  dichloro-s-triazinetrione,  dry; 
sodium  dichloro-s-triazinetrione,  dry: 
and  trichloro-8-triazinetrione,  dry.  For 
rail  transportation,  see  §  174.63(b)  of  this 
subchapter. 
***** 

(8)  Specification  12B  (§  178.205  of  this 
subchapter),  Fiberboard  boxes  with 
inside  polyethylene  bottles  with  a 
minimum  wall  thickness  of  0.015  inch. 
Not  more  than  2  polyethylene  bottles 
may  be  parked  in  one  box  and  each 
bottle  must  not  contain  more  than  20 
pounds  net  weight  of  the  material. 
Packaging  must  be  such  that  is  will  not 
react  dangerously  with  or  be 
decomposed  by  the  commodity. 

9.  In  §  173.221  paragraph  (a)(13)  is 
added  to  read  as  follows' 

§  173.221     Liquid  organic  peroxides,  n.o.s.. 
and  liquid  organic  peroxide  solutions,  n.o  s. 

(a)  *  *   • 

(13)  Specification  57  (§  178.253  of  this 
subchapter).  Metal  portable  tanks. 
Tanks  are  authorized  only  for  tert-butyl 
cumyl  peroxide.  The  tank  may  not  be 
filled  to  more  than  90  percent  capacity. 

10.  In  §  173.230,  paragraph  (a)(5)  is 
added  to  read  as  follows: 

§  173.230     Sodium,  metallic,  dispersion  In 
organic  solvent. 


(5)  Specification  ITH  (|  fS  118  of  this 
subchapter],  .Metal  drum,  with  one 
inside  Specification,  5.  5C,  6B,  or  6C 
(§§  178.80,  178,83.  178.98.  178.99  of  this 
subchapter)  closed  head  metal  drum  not 
over  30  gallons  capacity .  Inside  drum 
must  be  completely  surrounded  with 
incombustible  cushioning  material. 

11.  In  §  173.245.  paragraph  (a)(12)  is 
revised  to  read  as  follows: 

§  173.245     Corrosive  liquids  not 
specifically  provided  for. 

laj-    •    • 

(12)  Specification  1-B  [i  178.205  of  this 
subchapter).  Fiberboard  boxes  with 
inside  packagings  of  metal, 
polyethylene,  or  other  non-fragile  plastic 
material  resistant  to  the  lading,  not 
exceeding  1-gallon  each,  A  metal 
packaging  is  authorized  only  for  a 
material  that  is  not  co.'-rosive  to  metal. 
Gross  weight  may  not  exceed  65  pounds. 

*  •  •  *  • 

12.  In  §  173.257.  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  173.257     Electrolyte  (acid)  and  8lkalir>« 
corrosive  battery  fluid. 

(a)-    ■    ■ 

(4)  Specification  MC  310.  .MC  311,  or 
MC  312  (§  178,343  of  this  subchapter). 
Cargo  tanks  must  be  lined  with  rubber 
or  equally  acid-resistant  material  of 
equivalent  strength  and  durability. 
Bottom  outlets  are  authorized  if  they 
meet  the  requirements  of  §  1~8,343— 5  of 
this  subchapter, 
***** 

13.  In  §  173,262,  paragraphs  fa][n) 
and  (b)(4)  are  revised  to  read  as  follows: 

§  173.262     Hydrobromlc  acid. 

(a)  *  *  * 

(11)  Specification  MC  310.  MC  311.  or 
MC  312  (§  178,343  of  this  subchapter). 
Cargo  tanks  must  be  lined  with  rubber 
or  equally  acid-resistant  material  of 
equi\alent  strength  and  durability. 
Bottom  outlets  are  authorized  if  they 
meet  the  requirements  of  §  178, 343-5  of 
this  subchapter. 


(4)  Specification  MC  310.  MC  311.  or 
MC  312  (§  178.343  of  this  subchapter]. 
Cargo  tanks  must  be  lined  with  rubber 
or  equally  acid-resistent  material  of 
equivalent  strength  and  durability. 
Bottom  outlets  are  authorized  if  they 
meet  the  requirements  of  §  178  353-5  of 
this  subchapter, 

«  •  •  «  • 

14.  In  §  173,265,  paragraph  {b)(4)  is 
revised  to  read  as  follows: 
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§  173.265    Fluosiliclc  acid 

(hydrofluorosJIIcic  acid)  (hydrofluosilicic 

acid). 

•  ■  •         •         * 

lb)  •    •    ■ 

(4)  Specification  MC  310,  MC  311.  or 
MC  312  (§  178.343  of  this  subchapter). 
Cargo  tanl<s  must  be  lined  with  rubber 
or  equally  acid-resistant  material  of 
equivalent  strength  and  durability. 
Bottom  outlets  are  authorized  if  they 
meet  the  requirements  of  §  178. 343- .5  of 
this  subchapter. 

15.  In  §  173.266,  paragraphs  (fjU)  and 
the  first  three  sentences  of  (0(2)  are 
revised  to  read  as  follows: 

§  1 73.266    Hydrogen  peroxide  solution  in 
water. 

(0-  •  • 

(1)  Specification  103A-ALW.  103CW, 
111A60ALW2  or  niA60VV7  {§  179.200. 
1:^9.201  of  this  subchapter).  Tank  cars. 
The  103CW  and  111A60W7  tank  cars 
must  be  fabricated  of  Type  304L  316,  or 
316L  stainless  steel.  (See  §§  173.31(a)(4) 
and  179.3(e)  for  additional 
requirements). 

•  •  •  ♦  • 

(2)  Specification  MC  310  or  MC  312 
(§  178.343  of  this  subchapter).  Cargo 
tanks.  Tanks  must  be  fabricated  of 
aluminum  conforming  to  Aluminum 
Association  Nos.  1060,  1260.  5254.  or 
5652.  Specification  MC  312  may  be 
fabricated  of  Type  ,3041..  316  or  316L 
stainless  steel.  '   *   ' 

16.  In  §  173.272,  paragraphs  (i](25)  and 
(i)(28)  are  revised  to  read  as  follows; 

§  173.272    Sulfuric  acid. 


(25)  Specification  MC  310.  MC  311.  or 
MC  312  (§  178.343  of  this  subchapter). 
Cargo  tanks  must  be  lined  with  rubber 
or  equally  acid-resistant  material  of 
equivalent  strength  and  durability. 


Bottom  outlets  are  authorized  if  they 
meet  the  requirements  of  §  178.343-5  of 

this  subchapter. 

*  •  •  »  • 

(281  Specification  MC  310.  MC  311,  or 
MC  312  (§  178.343  of  this  subchapter). 
Cargo  tanks  must  be  lined  with  rubber 
■or  equally  acid-resistant  material  of 
equivalent  strength  and  durability. 
Bottom  outlets  are  authorized  if  they 
meet  the  requirements  of  §  178.343-5  of 
this  subchapter.  .Mot  authorized  for 
transportation  by  vessel. 

•  ♦         *         *         • 

17.  In  §  173.301,  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

§  173.301     General  requirements  for 
Shipment  of  compressed  gases  In 
cylinders: 

*  •         *         *  I       * 

(d)  *   •   •  ' 

(2)  Manifolding  is  authorized  for 

specification  cylinders  containing  the 
following  nonliquefied  gases:  boron 
trifluoride.  carbon  monoxide,  ethylene, 
hydrogen,  hydrocarbon  gases,  methane, 
nitrogen  trifluoride,  and 
tetrafluoroethylene.  inhibited,  except 
that  aluminum  cylinders  are  not 
authorized  for  boron  trifluoride  or 
nitrogen  trifluoride  service.  Individual 
cylinders  must  be  equipped  with 
approved  pressure  relief  devices  as 
required  by  §  173.34idl  or  §  173.315(1)  of 
this  Part.  p]ach  cyHnder  must  be 
equipped  with  an  individual  shutoff 
valve  that  must  be  tightly  closed  while 
in  transit.  Manifold  branch  lines  of  these 
mdividual  shutoff  valves  must  be 
sufficiently  flexible  to  prevent  damage 
to  the  valves  which  otherwise  might 
result  from  the  use  of  rigid  branch  lines. 
A  temperature  measuring  device  may  be 
inserted  in  one  cylinder  of  a  manifold 
installation  in  place  of  the  shutoff  valve. 

18.  In  §  173.356.  paragraph  (a)(3)  is 
renumbered  (a)(4)  and  a  new  paragraph 
(a)(3)  is  added  to  read  as  follows: 


§  173.356    Thiophosgene. 

(a)  *   •   * 

(3)  Specification  5C  (§  178.83  of  this 
subchapter).  Steel  barrels  or  drums 
made  of  Type  304  stainless  steel. 


PART  178— SHIPPING  CONTAINER 
SPECIFICATIONS 

§  178.168-9     [Amended] 

19.  In  §  178.168-9,  Group  1  is  amended 
by  adding  "Mediterranean  pine" 
immediately  following  the  entry  "jack 
pine". 

§  178.169-9     [Amended] 

20.  In  §  178.169-9.  Group  1  is  amended 
by  adding  "Mediterranean  pine" 
immediately  following  the  entry  "Jack 
pine". 

PART  179— SPECIFICATIONS  FOR 
TANK  CARS 

21.  In  §  179.101-l(a).  Note  4  following 
the  Table  is  revised  to  read  as  follows: 

§179.101-1     Individual  specification 
requirements. 

(a)-   •   • 

*  At  least  the  upper  two-thirds  of  the 
exterior  of  the  tank  manway  nozzle  and  all 
appurtenances  in  contact  with  this  area  of  thf 
tank  shall  have  a  finish  coat  of  white  paint: 
except  that  tanks  used  for  hydrogen  fluoride 
may  have  a  dark  colored  band  not  exceeding 
14  feet  wide  around  the  center  of  the  tank  in 
the  fop  platform  ar.d  fitting  area. 
*  •  •  •  * 

(49  U.S.C.  1803,  1804.  1808;  49  CFR  1.53,  App 
A  to  Parti). 

Issued  in  Washington,  D.C.  on  March  14. 
1985. 

L  D.  Santman, 

Director.  Materials  Transportation  Bureau. 
(FR  Doc.  85-6846  Filed  3-22-85:  8:45  am] 
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This   section   of   the   FEDERAL   REGISTER 
contains  notices   to   the   public   of   the 
proposed  issuance  of  rules  and 
regulations.   The   purpose   of   these   notices 
IS  to  give  interested  persons  an 
opportunity   to   participate   in   the   rule 
making   pnor  to      the   adoption   of   the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  B4-NM-78-A01 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 


summary:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD)  that  was  issued  by 
telegrams  and  requires  revision  of  the 
FAA  approved  Airplane  Flight  Manual 
(AFM)  to  include  additional  emergency 
procedures.  This  amendment  would 
require  the  implementation  of  a  special 
emergency  procedure  which  will  allow 
the  flight  crew  to  bypass  a  jammed 
landing  gear  selector  valve  and  extend 
the  landmg  gear  and,  in  addition,  would 
provide  for  a  subsequent  modification  of 
the  selector  valve.  A  jammed  selector 
valve  may  prevent  extension  of  the 
landing  gear  and  thereby  jeopardize 
safety  in  landing  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  April  10,  1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  84-NM-78-AD.  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  the  Boeing  Commercial  Airplane 
Company.  P.O.  Box  3707,  Seattle. 
Washington  98124.  or  may  be  examined 
at  the  Seattle  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain 
Region,  9010  East  Marginal  Way  South, 
Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gary  D.  Lium.  Systems  and 
Equipment  Branch.  ANM-130S; 


telephone  (206)  431-2946.  Mailing 
address:  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  W^ashington  98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule,  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested^ersons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No  84-NM- 
7&-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168, 

Discussion: 

On  June  29.  1984.  telegraphic  AD  T84- 
14-51  was  issued  and  made  effective 
immediately  to  all  known  owners  and 
operators  of  Boeing  Model  757  series 
airplanes.  The  AD  requires  revision  of 
the  FAA  approved  Airplane  Flight 
Manual  (AFM)  to  include  additional 
emergency  procedures.  This  action  was 
prompted  by  a  report  of  the  landing  gear 
handle  jamming  in  the  up  position 
following  gear  retraction  after  takeoff 
With  the  handle  jammed  in  the  up 
position,  hydraulic  fluid  is  trapped  in  the 
landing  gear  actuators,  rendering  the 
alternate  extend  system  useless.  This 
would  result  in  either  a  gear-up  landing. 
or  a  landing  with  the  gear  only  partially 
extended,  if  the  crew  had  attempted  to 
use  the  alternate  extend  system.  The 
jam  is  caused  by  an  internal  failure  in 


the  landing  gear  selector  valve.  The 
telegraphic  AD  requires  the 
implementation  of  a  special  emergency 
procedure  within  24  hours  of  service 
after  receipt  of  the  telegram,  which 
would  allow  the  crew  to  b\pass  the 
jammed  selector  valve  and  extend  the 
landing  gear. 

Since  the  issuance  of  the  telegraphic 
.AD,  the  Boeing  Company  has  developed 
a  modification  to  the  landing  gear 
selector  valve  which  will  preclude  the 
jamming,  and  has  provided  a  service 
bulletin  describing  the  procedure 
Completion  of  the  modification  would 
terminate  the  requirement  for  the 
emergency  procedure  and  would  allow 
its  removal  from  the  AFM 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
amendment  to  the  telegraphic  AD  is 
proposed  that  would  require 
incorporation  of  an  emergency 
procedure  in  the  AFM  (if  not  already 
accomplished)  and  modification  of  the 
landing  gear  selector  valve. 

The  telegraphic  AD  will  be  published 
at  a  later  date.  In  the  meantime,  a  copy 
has  been  included  in  the  public  docket 
for  inspection  by  those  who  have  not 
already  received  a  copy. 

It  is  estimated  that  15  U.S.  registered 
airplanes  would  be  affected  by  this  AD. 
that  it  would  take  approximately  6 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  S40  per  manhour,  A 
kit  of  parts  to  accomplish  the  proposed 
modification  would  be  shipped  to 
operators  at  no  charge,  if  their  order  is 
placed  prior  to  March  31,  1985.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  S3600. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034:  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few.  if  any.  Model  757 
series  airplanes  are  operated  by  small 
entities,  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
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contained  in  the  reguldtory  docket.  A 
copy  may  be  obtained  by  contacting  the 
person  identified  under  the  caption  POR 
FURTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordinsly,  the  Federal  Aviation 
Administration  proposes  to  amend 
I  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  amending 
teleoraphic  airworthiness  directive  T84- 
15-51.  issued  June  29,  1984.  as  follows: 

1.  Renumber  paragraphs  3.  and  4.  as  4. 
ond  5.;  and 

2.  Add  new  paragraphs  3.  to  read  as 
follows: 

3.  Modification  of  Landing  Gear  Selector 
Valve. 

A.  Prior  to  December  1  198,S.  modify  the 
landins  KP'ir  selector  valve  assembly  Boeing 
P/N  60ftiCl';tj-7.  in  accordance  wilh  Boemg 
Service  Bulietm  757-32-0033  dated 
September  7.  19M,  or  later  F.\A  approved 
revision. 

B.  Following  modification  of  the  selector 
valve,  the  special  emergency  procedure 
implemented  by  paragraph  1..  above,  may  be 
removed." 

(Sees.  313|;i).  314(a).  601  through  610.  nr.fi 
1102  nf  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a).  1421  through  1430.  and  1502); 
49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-M9. 
lanuary  12, 1983);  and  14  CFR  11.85) 

Issued  in  Seattle,  W^.shington,  on  March 
11.  1985. 

Wayne  ].  Barlow. 

Acling  Director.  Xorthwest  Mountain  Region. 
(FR  Doc.  85-6920  Field  3-22-85;  845  am| 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 

i  Socket  No.  85-CE-7-ADI 

Airworthiness  Directives;  Wytwornia 
Sprzetu  Komunlkacyjnego,  PZL-Mielec 
Model  PZL  M18  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Wytwornia  Sprzetu 
Komunikacyjnego.  PZL-Mielec  Model 
PZL  Ml8  airplanes  which  would  require 
inspection  for  cracks  in  the  propeller 
pitch  control  system,  the  throttle  control 
system,  and  the  engine  mounting  frame 
struts.  The  FAA  and  the  manufacturer 
have  received  reports  of  cracks 
developing  in  these  parts  which  cause 
excessive  vibration  and  the  possible 
loss  of  engine  operational  control.  This 
inspection  and  repair  required  by  the 


proposed  AD  will  preclude  loss  of 
engine  control.        1 

DATES:  Comments  must  be  received  on 

or  before  July  29. 1985. 

ADDRESSES:  Wytwomia  Sprzetu 
Komunikacyjnego  Mandatory  Service 
Bulletin  No.  K/02.060/83,  dated  October 
1983.  Service  Bulletin  No.  E/02.064/84, 
dated  April  1984,  and  Service  Bulletin 
No.  K/02  067/84,  dated  July  1984. 
applicable  to  this  AD  may  be  obtained 
from  Wytwornia  Sprzetu 
Komunikacyjnego,  PZL-Mielec,  39-301 
Mielec.  Poland  or  the  Ruies  Docket  at 
the  address  below.  | 

Send  comments  oh  the  proposal  in 
duplicate  to  the  FAA.  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  85-CE-7- 
AD.  Room  1558.  601  East  12th  Street. 
Kansas  City.  Missouri  64106. 

FOR  FURTHER  INFORMAT'ON  CONTACT: 

Mr.  M.  Dearing,  Aircraft  Certification 
Staff,  AEU-IOG.  Europe,  African  and 
Middle  East  Office,  FAA,  c/o  American 
Embassy,  1000  Brussels,  Belgium; 
Telephone  513.38.30;  or  Mr.  H.C. 
Belderok,  FAA,  ACE-109,  601  East  12lh 
Street,  Kansas  City,  Missouri  64106; 
Telephone  (816)  374-6932. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  emergency  aspects  of  the  proposed 
rule.  All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Airworthiness  Rules  Docket 


No.  8.5-CE-7-AD,  Room  1558,  601  East 
12th  Street,  Kansas  City,  Missouri  64106, 

Discussion 

The  manufacturer  has  received 
reports  from  Model  PZL  M18  airplane 
operators  that  cracks  initiate  and 
gradually  propagate  on  the  propeller 
pitch  control  system  load  carrving  tube 
(Part  Number  (P/N)  D65. 250.00.2)  the 
propeller  pitch  control  system  bracket 
[P/N  D65.012.00.1),  the  throttle  control 
system  torque  tube  (P/N  D65.210.00.1] 
and  in  the  factory  original  engine 
mounting  frame  struts.  The  FAA  has 
received  one  Malfunction  or  Defect  (.VI 
or  D)  report  that  the  upper  right  hand 
engine  mount  fork  was  found  cracked 
when  a  pilot's  complaint  of  unusual 
powerplant  vibration  was  investigated. 
Propagation  of  these  cracks  could  lead 
to  the  eventual  loss  of  engine  control.  As 
a  result,  Wytwornia  Sprzetu 
Komunikacyjnego  PZL-Mielec  has 
issued  Service  Bulletin  No.  E/02.064/84, 
dated  April  1984,  which  requires 
inspection  for  the  presence  of  cracks, 
discernible  deformation  or  corrugation 
of  the  previously  mentioned  parts.  If 
defects  are  found,  the  affected  parts 
must  be  replaced  with  new  serviceable 
parts,  or  optionally  in  the  case  of  the 
engine  mount,  replaced  with  an 
improved  unit  in  accordance  with 
Service  Bulletin  No.  K/02.060/83  dated 
October  1983,  and  in  the  case  of  the 
throttle  control  torque  tube,  replaced 
with  an  improved  unit  in  accordance 
with  Service  Bulletin  No,  K/02.067/84 
dated  July  1984.  The  Polish  Civil  Aircraft 
Inspection  Board  (CACA)  who  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  Poland  has  classified 
Service  Bulletin  No.  E/02.064/84,  dated 
April  1984,  and  the  actions 
recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes.  On  airplanes 
operated  under  Polish  registration,  this 
action  has  the  same  effect  as  an  AD  on 
airplanes  certified  for  operation  in  the 
United  States.  The  FAA  relies  upon  the 
certification  of  the  CACA  combined 
with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthine.ss 
requirements  and  the  airworthiness 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
Mandatory  Service  Bulletin  No.  E/ 
02.064/84  and  the  mandatory 
classification  of  this  service  bulletin  by 
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the  CACA.  Based  on  the  foregoing,  the 
FAA  believes  that  the  condition 
addressed  by  Service  Bulletin  No.  E/ 
02.064/84,  dated  April  1984.  is  an  unsafe 
condition  that  may  exist  on  other 
products  of  this  type  design  certificated 
for  operation  in  the  United  States. 
Consequently,  the  proposed  AD  would 
require  inspection  for  cracks  in  the 
propeller  pitch  control  system  load 
carrying  tube  and  bracket,  the  throttle 
control  system  torque  tube  and  the 
engine  mountmg  frame  struts  on  Model 
PZL  M18  airplanes. 

There  are  approximately  44  airplanes 
on  the  U.S.  Registry  affected  by  the 
proposed  AD.  The  cost  of  complying 
with  the  proposed  AD  is  estimated  to  be 
S420  per  airplane  (based  on  12  manhours 
to  accomplish  the  service  bulletin  at  $35 
per  manhour)  to  the  private  sector. 

Therefore,  1  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291,  (2|  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034: 
February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  identified  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety, 
Aircraft,  Safety. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulation  (14  CFR  39.13)  by  adding  the 
following  new  AD: 

VVytwomia  Sprzetu  Komunikacyjnego.  PZL- 
Mielec;  Applies  to  Model  PZL  Ml8 
(Serial  Numbers  1Z002-01  thru  1Z012.^0 
inclusive)  airplanes  certificated  in  any 
category. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD  unless  already 
accomplished. 

To  prevent  loss  of  engine  control, 
accomplish  the  following: 

(a)  Before  the  first  flight  of  each  day: 

(1)  Visually  check  the  following  parts  for 
the  absence  of  discernible  deformation, 
corrugation  and  cracks  in  accordance  with 
Wytwornia  Sprzelu  Komunikacyjnego,  PZL- 
Miezec  Service  Bulletin  No.  E/02.064/84. 
dated  April  1984: 

(i)  The  propeller  pitch  control  system  load 
carrying  tube.  Part  Number  (P/N)  D65.250.00.2 
(see  the  above  Service  Bulletin,  sketch  No.  1, 
sheet  1). 


(ii)  The  propeller  pitch  control  system 
bracket,  (P/N)  D65. 012.00  1  (see  the  above 
Service  Bulletin,  sketch  No.  1,  sheet  1). 

(iii)  The  throttle  control  system  torque  tube. 
(P/N)  D65.210.00.1  (see  the  above  Service 
Bulletin,  sketch  .No.  1,  sheet  2). 

(iv)  The  engine  mountmg  frame  struts  (see 
the  above  Service  Bulletin,  sketch  2). 

(2)  If  no  cracks  deformations,  or 
corrugations  are  found,  record  compliance 
with  paragraph  (a)(1)  of  this  AD  in  the 
aircraft  maintenance  records  in  accordance 
with  FAR  91.173. 

(3)  If  any  crack,  deformation,  or  corrugation 
is  found,  replace  the  damaged  part  before  the 
next  flight  as  follows: 

(i)  The  propeller  pitch  control  tube  with  a 
new  serviceable  part. 

(ii)  The  propeller  pitch  control  bracket  with 
a  new  serMceable  part. 

(iii)  The  throttle  control  torque  tube  with  a 
new  serviceable  part  or  an  improved  part  in 
accordance  with  Service  Bulletin  No.  K/ 
02.067/84.  dated  July  1984 

(iv)  The  engine  frame  struts  with  new 
serviceable  units  or  with  an  improved  engine 
mount  P/N  D64. 100.00.5  in  accordance  with 
Service  Bulletin  No.  K/02.060/83.  dated 
October  1983. 

(b)  The  daily  visual  check  required  by 
paragraph  (a)(1)  of  this  AD  may  be  performed 
by  an  individual  holding  a  valid  FAA 
commercial  pilot  certificate. 

(c)  Within  50  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD  and  every 
50  hours  TIS  thereafter: 

(1)  Visually  inspect  for  craoks.  using  a  5X 
power  (or  greater)  magnifying  glass,  the  parts 
described  in  paragraphs  (a)(l)(i)  through 
(a)(l)(iv)  of  this  AD  in  accordance  with 
Service  Bulletin  E/02.064/84. 

(2)  If  any  crack  is  found,  prior  to  the  next 
flight  accomplish  the  corrective  action 
described  in  paragraph  (a)(3)  of  this  AD. 

(d)  The  intervals  between  the  repetitive  50 
hour  TIS  inspections  required  by  this  AD  may 
be  adjusted  up  to  10  percent  of  the  specified 
interval  to  allow  accomplishment  of  these 
inspections  concurrent  with  other  scheduled 
maintenance  of  the  airplane. 

(e)  Aircraft  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where 
paragraphs  (a)(3)  and  (c)  of  this  AD  can  be 
accomplished. 

(f)  The  daily  and  50  hour  TIS  repetitive 
inspections  specified  by  this  AD  are  no 
longer  required  after  Service  Bulletin  No.  K/ 
02.060/83.  dated  October  1983,  is 
accomplished. 

(g)  An  equivalent  method  of  compliance 
with  this  AD,  if  used,  must  be  approved  by 
the  Manager,  Aircraft  Certification  Staff, 
AEU-100.  Europe,  Africa,  and  Middle  East 
Office,  FAA,  c/o  American  Embassy,  1000 
Brussels,  Belgium. 

(Sees.  313(a),  601  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C. 
1354|a).  1421  and  1423):  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983): 
and  section  11.85  of  the  Federal  Aviation 
Regulations  (14  CFR  11.85) 


Issued  in  Kansas  City.  Missouri,  on  March 
14. 1985 

Murray  E.  Smith, 
Director.  Central  Region. 
[PR  Doc,  85-6921  Filed  3-22-65:  8:45  am] 

BILLING  CODE  4*10-1}^ 


14  CFR  Part  71 

[Airspace  Docket  No.  8S-AAL-3] 

Proposed  Designation  of  Anvik,  AK, 
Transition  Area 

agency:  Federal  Aviation 

-Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  lower 
the  base  of  controlled  airspace  in  the 
vicinity  of  Anvik,  AK,  Airport  to  700  feet 
above  the  surface  to  provide  aircraft 
conducting  flight  under  instrument  flight 
rules  (IFR)  with  exclusive  use  of  that 
airspace  when  the  visibility  is  less  than 
3  miles,  thereby  enhancing  the  safety  of 
such  operations.  The  circumstance 
which  created  the  need  for  this  action 
was  the  development  of  a  public 
instrument  approach  to  the  Anvik,  AK, 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  May  9.  1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA 
Alaskan  Region,  Attention:  Manager. 
.Air  Traffic  Division,  Docket  No.  85- 
AAL-3,  701  C  Street,  Box  14,  Anchorage. 
AK  99513. 

The  official  docket  may  be  examined 
in  the  FAA  Rules  Docket,  Office  of  the 
Regional  Counsel.  Third  Floor,  Module 
F.  Federal  Building  U.S.  Courthouse.  701 
C  Street.  Anchorage,  Alaska. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Di\ision.  Third  Floor,  Module  B.  Federal 
Building  U.S.  Courthouse,  701  C  Street, 
Anchorage,  AK. 

FOR  FURTHER  INFORMATION  CONTACT:- 
Robert  C,  Durand.  Procedures  and 
.Airspace  Specialist.  (AAL-536).  .Air 
Traffic  Division,  Federal  Aviation 
Administration,  701  C  Street  Box  14, 
Anchorage.  AK  99513,  telephone  (907) 
271-5902 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
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developing  reasoned  regulatorv 
decisions  on  the  proposal.  Cummfnts 
are  specificiily  invited  on  the  overall 
regulatory,  environmental,  and  energy 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  dockei  and  b,'  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
ai:k.nowledge  receipt  of  comm.ents  on 
this  notice  must  submit  with  those 
comments  a  self-addre.-.sed.  stampod 
postcard  on  which  the  follow inc 
statement  is  made:  "Comments  to 
;iirspace  Docket  No.  65-AAL-3."  The 
postcard  will  be  date/time  stamped  and 
returned  lo  the  commenter  All 
communications  received  before  the 
specified  (.losing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  m.ay  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  v^ill  he  available 
for  e.xamination  in  the  Regional  Air 
Traffic  D-.vision,  Third  Floor.  Module  B, 
Federal  Building  US.  Courthouse.  701  C 
Street.  Anchorage.  AK,  both  before  and 
afler  the  closing  date  fur  comm.ents.  A 
report  summarizing  each  substantive 
public  contact  with  F.AA  persfinnel 
coni-ern'^d  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

.'\ny  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulem.iking  (N'PRM) 
by  submitting  a  request  tn  the  Federal 
.Aviation  Administration,  Manager. 
Alaskan  Region,  701  C  Street,  Box  14, 
Anchorage.  AK  99513.  or  by  calling  (907) 
271-5902.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  .'\dvisory  Circular 
No.  11-2  which  describes  the  application 
procedure 

The  Proposal 

The  FA.A  is  consideimg  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  base  of 
controlled  airspace  at  ~(X)  feet  above  the 
surface  within  a  5-mile  radius  of  the 
Anvik.  AK,  Airport  and  a  rectangular 
irea  18.5  statute  miles  by  14  statute 
miles  on  the  180°  radial  of  the  Anvik, 
AK,  VOR.  While  this  airspace 
designation  would  exclude  aircraft  from 
conducting  flight  under  visual  flight 
rules  (VFR)  when  the  visibility  is  less 
than  3  miles,  it  would  enhance  the 
safety  of  aircraft  conducting  flight  under 
IFR.  Section  71  181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 


republished  in  Handbook  7400.6  dated 
lanuary  3.  19&4. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  28,  1979);  end  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  sufficient 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas,  Aviation  safety. 

The  Proposed  Amendment 

.Anvik,  AK     (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Anvik  Airport  flat.  62°38'50'  N.)  long. 
leO'll'lS"  W.):  and  within  9  5  miles  west  and 
4.5  miles  east  of  the  (180  °M)(160  "T)  radial 
from  the  Anvik  VOR  to  18.5  miles  south  of 
the  VOR. 

(Sees.  307(a)  and  313(«),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  134a|a)  and  1354(a|);  (49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449.  January 
12,  1983)):  and  14  CFR  11.65) 

Issued  in  Anchorage.  Alaska,  on  March  14, 

1985. 

Franklin  L.  Cunningham, 

Director.  Alaskan  rtey/ti/?. 

jFR  Doc.  85-6919  Filed  3-22-85;  8:45  am) 

BILLING  COOC  4910-13-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

15  CFR  Part  90 

IDocketNo.  50221-5021) 

Local  Population  Estimates; 
Amendment  to  Challenge  Procedure 
for  Certain  Population  and  Per  Capita 
Income  Estimates 


agency:  Bureau  of  ( 

Commerce. 


le  Census. 

action:  Notice  of  pioposed  rulemaking, 

SUMMARY:  It  is  proposed  to  amend  the 
regulations  for  challenges  to  the  Census 
Bureau's  population  and  income 


estimates.  The  change  proposed  is  to 
revise  the  procedure  used  by  the  Census 
Bureau  to  release  the  estimates.  It  is 
proposed  that  the  estimates  be  released 
through  standard  Census  Bureau 
publications  and  sim.ultaneo'is 
notification  of  the  release  in  the  Federal 
Register. 

DATE:  Comments  should  l)e  submitted 
on  or  before  April  24, 1985. 

ADDRESS:  Send  comments  to  the 
Director,  Bureau  of  the  Census. 
Washington,  D.C,  20233. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Herriot,  Chief.  P,)puiation 
Division,  Bureau  of  the  Census.  (301 ) 

763-764fi. 

SUPPLEMENTARY  INFORMATION:  On  .April 

6,  1979,  a  Notice  of  Fin.ii  Rule  was 
published  in  the  Federal  Register  (44  FR 
20646)  that  established  standard 
procedures  by  which  localities  could 
challenge  the  population  and  income 
estimates  made  by  the  Bureau  of  the 
Census.  The  regulations  (1)  require  that 
an  informal  challenge  be  filed  no  more 
than  180  days  af*er  the  release  of  the 
estimates  by  the  Bureau  of  the  Census, 
(2)  require  a  locality  to  complete  an 
informal  review  jointly  with  the  Census 
Bureau  before  a  formal  <:haller;ge  siiay 
be  filed,  (3)  specify  the  appointment  of  a 
qualified  hearing  officer  during  the 
formal  challenge  stage  to  receive  both 
written  and  oral  evidence  under  oath, 
(4)  provide  for  a  formal  hearing,  and  (5) 
provide  for  a  final  decision  by  the 
Director  of  the  Census  Bureau.  These 
rules  require  that  the  Census  Bureau 
release  the  estimates  by  sending 
individual  mailings  of  the  figures  to  each 
local  governm.ent  and  simultaneous 
publication  of  release  notification  in  the 
Federal  Register. 

These  procedures  were  followed  for 
population  estimates  that  were 
produced  for  1977.  1978.  and  1982.  In 
1982,  approximately  1.000  localities 
went  through  the  informal  chdlU^nge 
process. 

The  proposed  change  in  the  regulation 
would  retain  all  of  the  provisions  m  the 
current  challenge  process  and  would 
alter  only  the  way  in  which  the  data  are 
released.  The  1970s  was  a  period  of 
rapid  growth  in  Federal  legislation  that 
used  population  data  to  administer  the 
programs.  During  that  period,  it  was 
necessary  (1)  to  inform  localities  that 
this  was  occurring,  (2)  to  provide 
instruction  on  how  the  figures  were 
developed  through  close  contact  with 
the  localities,  and  (3)  to  remind  them 
that  new  figures  were  being  released 
each  time.  The  first  two  objectives  have 
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been  accomplished  and  the  third  can  he 
handled  through  a  less  costly  approach 
than  is  now  being  used. 

The  proposed  change  would  provide 
for  the  release  of  the  estimates  through 
the  standard  Census  Bureau  publication 
and  release  channels  used  for  all  other 
Census  Bureau  data,  and  through  a 
simultaneous  notification  of  the  release 
in  the  Federal  Register.  The  standard 
Census  Bureau  release  procedures  make 
use  of  established  Census  Bureau 
publication  series  such  as  the  Current 
Population  Reports,  electronic 
publishing  through  the  computerized 
nationwide  data  services,  Census 
Bureau  news  releases,  and  the 
newsletters  of  the  Census  Bureau  such 
as  the  Data  User  News  and  the  Federal- 
State  Cooperative  Program's  electronic 
bulletin  board. 

In  addition,  the  state  contact  agencies 
in  the  Federal-State  Cooperative 
Program  and  in  the  State  Data  Center 
program  are  active  in  assuring  that 
localities  are  aware  of  current  data 
releases.  The  Federal  agencies  that  use 
the  statistics  in  their  programs  also 
often  notify  the  localities  about  the 
figures  before  the  new  data  are  used. 
The  Data  Improvement  Program  at  the 
Office  of  Revenue  Sharing  is  an  example 
of  such  a  program  that  mirrors  the 
Census  Bureaus  release  and  review 
process. 

This  proposed  amendment  does  not 
constitute  a  major  rule  as  defined  in 
Executive  Order  12291.  nor  does  it 
contain  a  collection  of  information  for 
purposes  of  the  Paperwork  Reduction 
Act. 

The  General  Counsel  has  certified  to 
the  Small  Business  Administration  that 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  9&-354)  the  proposed  change  in  the 
regulation  would  retain  all  of  the 
provisions  in  the  current  challenge 
process  and  would  alter  only  the  way  in 
which  the  data  are  released  and, 
therefore,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  15  CFR  Part  90 

Census  data,  Statistics. 

PART  90— [AMENDED] 

To  effect  this  change,  it  is  porposed  to 
amend  the  Challenge  Procedures 
Regulation  (15  CFR  Part  90  §  90.5)  by 
revismg  the  second  sentence  of  that 
section  to  read  as  follows. 

§  90.5    When  an  Informal  challenge  may  be 
tiled. 

*   '   *  Publication  by  the  Bureau  of  the 
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Census  and  simultaneous  publication  of 

a  release  notification  in  the  Federal 

Register  shall  constitute  release."   *  * 

John  G.  Keane, 

Director.  Bureau  of  the  Census. 

|FR  Doc  85-7008  Filed  3-22-85;  8:45  am) 

BILLINO  CODE  3S10-a7-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  443 

Health  Spas  Trade  Regulation  Rule 
Proceeding 

AGENCY:  Federal  Trade  Commission. 
action:  Extension  of  time  for  filing 
comments  on  staff  report  and  presiding 

officer's  report. 

summary:  The  Federal  Trade 

Commission  is  seeking  public  comment 
on  the  Staff  Report,  filed  lanuary  22, 
1985  and  the  Presiding  Officers  Report, 
filed  May  4, 1979  in  the  Health  Spas 
Trade  Regulation  Rule  proceeding.  The 
time  for  filing  comments  is  hereby 
extended  from  March  25,  1985  to  May 
24.  1985. 

date:  Written  comments  on  the  Reports 

will  be  accepted  by  the  Commission 
until  .May  24.  1985. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Presiding  Officer  James  P. 
Greenan,  Federal  Trade  Commission. 
6th  Street  and  Pennsylvania  Avenue, 
NW.  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Gross.  Attorney,  Bureau  of 
Consumer  Protection.  Federal  Trade 
Commission,  6th  Street  and 
Pennsylvania  Avenue.  .\'W.  Washington. 
DC  20580:  telephone  202-52,1-3826. 

SUPPLEMENTARY  INFORMATION:  By 
Federal  Register  notice  of  January  22, 
1980  (50  FR  2829)  the  Federal  Trade 
Commission  sought  written  comment  on 
the  Spas  Trade  Regulation  Rule 
proceeding  (Public  Record  215-50).  The 
original  comment  period  was  to  end  on 
March  25,  1985. 

In  granting  Lhe  Motion  of  one  of  the 
participants  in  the  rulemaking 
proceeding  for  extension  of  time  within 
which  to  file  comments,  the  Presiding 
Office!  has  extended  the  comment 
period  for  an  additional  60  days.  May 
24. 1985  is  the  date  set  by  which  time 
comments  should  be  recen  ed. 
lames  P.  Greenan, 
Presiding  Officer 

|FR  Doc  85-8936  Filed  3-22-85:  8:45  am) 
BiLUMO  coo€  crso-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

iReleaM  No  IC-U421;  87-10-851 

Separate  Accounts  Funding  Scheduled 
Premium  Variat>te  Life  Insurance 
Contracts 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule  amendments. 

SUMMARY:  The  Commission  is 
publishing  for  comment  proposed  rule 
amendments  that  would  revise  the 
conditions  under  which  insurance 
company  separate  accounts  are 
permitted  to  offer  scheduled  premium 
variable  life  insurance  contracts.  The 
amendments  are  intended  to  conform 
the  various  provisions  of  rule  6e-2  under 
the  Investm.ent  Company  Act  of  1940  to 
those  of  rule  6e-3fT).  a  companion  rule. 
DATE:  Comments  must  be  received  on  or 
before  May  10,  1985. 

ADDRESSES:  All  comments  on  this 
matter  should  be  sent,  in  triplicate  to 
John  Wheeler,  Secretary.  Secunties  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  DC.  20549.  Such 
communications  should  refer  to  File  No. 
87-10-85  and  will  be  available  for 
public  inspection  at  the  Commissiiwi's 
Public  Reference  Room.  450  Fifth  Street. 
.\VV,,  Washl,^gton.  D.C.  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  M  Kaplowitz.  Special  Counsel 
(202)  272-2061.  or  Robert  E.  Plaze, 
Attorney  (202)  272-2622,  Office  of 
Insurance  Products  and  Legal 
Compliance.  Division  of  Investment 
Management.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  .\W., 
Washington,  D.C.  20549. 

SUPPUEMENTARV  INFORMATION:  T>,e 
Securities  and  Exchange  Commission 
(Commission")  today  is  publishing  for 
comment  proposed  amendments  to  rule 
6e-2  |17  CFR  270.6e-2]  under  the 
Investment  Company  Act  of  1940  |15 
U.S.C,  80a-l  et  seq]  ("Act"),  the  general 
exemptive  rule  for  insurance  company 
separate  accounts  offering  scheduled 
premium  variable  life  insurance 
contracts  ("scheduled  life"  or 
"scheduled  contracts").  The  proposed 
amendments  would  modify  the  relief 
provided  by  the  rule  generally  to 
conform  to  the  corresponding  pro\  isions 
of  rule  6e-3(T)  (17  CFR  270.6e-3(T)] 
under  the  Act.  the  general  exemptive 
rule  for  separate  accounts  offering 
flexible  premium  variable  Ufe  insurance 
contracts  ("flexible  life"  or  "flexible 
contracts").  Rule  6e-3(T)  was  adopted 
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on  d  temporary  bdsis  in  Investment 
Company  Art  Release  No.  14234  (Nov. 
14.  1984)  (••Relpasel4234'J.  ' 

Background  and  Discussion 

The  proposed  aniendinciitj^  to  rule  6e- 
2  are  intended  to  conform  the  provisions 
of  the  riile  the  corT-espondinc!  provisions 
of  rule  6e-3(Tj.-The  majority  of  changes 
are  non-substr-intue  and  relate  generally 
to  the  language  a.nd  terminology  used  in 
the  rule/*  These  changes  are  not 
discussed  m  th;,-,  release.  Sot  forth 
below  is  a  brief  summary  of  the  changes 
that  may  be  deemed  substantive.  A 
fuller  discussion  of  the  reasons  for  these 
changes  will  be  found  in  Release  14234. 


.<'^.  Parugruph  fol- 
Account 


■The  Separate 


Paragraph  (.i)  of  rule  6e-2  sets  forth 
the  requirements  that  separate  account 
of  a  life  insurer  must  meet  for  the 
separate  accoi.nt  and  cert'.in  related 
persons  to  have  available  the 
CKem.ptions  provided  in  paragraph  (b 
the  rule.  The  proposed  amendments 
would:  (1)  Include  a  reference  in 
paragraph  (a)(1)  to  the  definition  of 
"separate  account"  in  section  2(a)(37j 
the  Act  |15  U  S.C.  80a-2(u)(37)J  (and 
would  also  delete  existing  paragraph 
(rf)i4)  of  the  rule,  which  contains  a 
provision  similar  to  section  2(a)(3~]J:  (2j 
eliminate  the  prohibition  on  holding 
funds  in  the  separate  account 
corresponding  to  dividend  accumlations 
*and  (3)  permit  the  assets  of  the 


of 


of 


49H<4-:0tt|lJot  3.  1S«)4). 
M.i  dd;.pt;.^)j  rule  be-J(T)  for  flt-Mbie  noiitracts. 
W.K  Commission  po.nted  out  thai  the  rule  was 
ricsignecl  as  h  rump.inion  rule  to  rule  6e-2.  Rule  6e- 
3|T)  fuiiowed  the  s,ime  generjl  approach  us  rule  6e- 
Z.  it  differed  substiintivcly  only  where  necessary  to 
accnmmoddte  the  unique  characteristics  of  flexible 
life  or  where  experience  had  shown  that  the 
provisions  of  nile  6e-2  needed  to  be  revised  or 
updated. 

In  the  event  that  substantive  chanRes  in  Rule  6e-3 
as  f.nally  adopted  affect  Rule  6e-2.  the  Commission 
will  consider  whether  reproposi.ng  portions  of  Rule 
6»^2  IS  necpssary   Despite  this  possibility,  the 
Commission  beiitves  that  it  is  dosirable  to  propose 
amendnienls  lo  Rule  8e-2  at  this  lime  lu  enable  the 
amended  rule  lo  be  adopted,  lo  the  extent  possible. 
simultaneously  with  the  final  version  of  Rule6e-3. 
A  lime  la)<  between  adiptions  could  treat 
operational  difficullies  for  separate  accounts  in 
view  of  the  differences  in  Ihe  two  rules  which 
presently  exist. 

'Forexam.pie.  the  phrase  'scheduled  premi.mi 
vanalilc  life  insurance  contracts"  has  been 
substituted  for  the  phrase  'variable  life  insurance 
conlracls"  in  order  to  distinguish  separate  accounts 
offerms  scheduled  contracls  pursuant  lo  rule  6e-2 
from  those  offerins  flexible  contracts  pursuant  lo 
nile  f«-3(T). 

'Srp  Release  142,M  at  Se(  tion  l\  .\  .As  i.ndicaled 
in  Release  142;J4.  even  though  holding  dividend 
accumulations  i:  argualily  a  characlcnstic  of  a  pi.re 
iniestment  vehicle.  Ihe  Commission  does  not 
believe  that  permitlint;  sepurate  accounts  lo  engafie 
in  this  activity  alters  their  essential  nature  in  any 
manner  relevant  lo  the  .Art.  /(/. 


separate  account  to  be  derived  from  the 
sale  of  both  scheduled  and  flexible 
contracts.  i 


B.  Paragraph  (b)- 
Provisions 


-The  E.xemptive 


Paragraph  (b)  provides  that  if  the 
separate  account  meets  the 
requirements  of  paragraph  (a),  then  it 
(and  specified  related  persons)  shall  be 
exempt  from  certain  enumerated 
provisions  of  the  Act  with  respect  to 
scheduled  contracts  funded  by  the 
separate  account.  Of  the  fifteen 
exemptions  set  forth  in  this  paragraph  of 
the  existing  rule,  the  proposed 
amendments  would  substantively 
change  the  followir^: 

1.  Paragraph  (b)(ll— Sales  Load 

Definiton 

This  paragraph  exempts  scheduled 
life  separate  accounts  from  the 
definition  of  "sales  load"  set  forth  in 
section  2(a)(35)  [15  U.S.C.  80a-2(a)(35)| 
in  order  lo  permit  them  to  u.  ^  the 
special  definition  of  sales  load 
contained  in  paragraph  (t)(4)  of  the  rule. 
As  does  rule  6e-3(T)(b)(l).  the  proposed 
amendments  would  exempt  separate 
accounts  from  various  other  provisions 
of  the  Act  to  permit  deferred  sales  loads 
or  sales  loads  deducted  from  cash  value 
{"asset-based  sales  load")  (together, 
"subsequent  sales  load").'^  Comment  is 
requested,  however,  on  the 
appropriateness  of  permitting  asset- 
based  sales  loads  in  the  context  of 
scheduled  life. 

2.  Paragraph  (b)(9)-- Custodianship  of 
Assets  ■ 

The  proposed  amendments  would  (1) 
modify  paragraph  (b)(9)(iv)  effectively  to 
permit  a  separate  account,  in 
accordance  with  rule  17f-^  [17  CFR 
270.17f-4],  to  deposit  its  securities  in  a 
clearing  agency  registered  with  the 
Commission  under  section  17A  of  the 
Securities  Exchange  Act  of  1934  [15 
U.S.C.  78q-l]  or  in  the  bookentry  system 
as  provided  by  the  federal  book-entry 
regulations,  and  (2)  modify  paragraphs 
(b)(9)(iii)  and  (vi)  to  clarify  that  the  life 
insurer  may  retain  an  independent 
public  accountant  on  behalf  of  the 
separate  account.* 


3.  Paragraph  (b)(12)— Pricing  and 
Processing 

The  proposed  amendments  would 
update  this  paragraph  to  reflect  both  a 
1979  amendment  to  rule  12c-y\\7  CFR 
270.22c-l|  and  recently  proposed 
amendments  to  that  rule.'Ih  contrast, 
rule  6e-3(T)  contains  pricing  provisions 
reflecting  only  the  existing  ftvmulation 
of  rule  22C-1;  it  does  not  inckKlf  the 
recently  proposed  changes. ''The 
Commission  intends  to  conform  both 
rules  6e-3(T)  and  6e-2  to  rule  22c -1  in 
the  final  form  in  which  that  rule  is 
amended. 

The  proposed  amendments  to  rule  (je- 
2  also  would  require  the  death  benefit  of 
a  scheduled  contract  to  be  determined 
only  on  days  when  it  could  be  affected 
by  the  investment  experience  of  the 
separate  account.  This  change  would 
accommodate  the  proposed  revision  of 
the  definition  of  a  scheduled  contract.^ 


4.  Paragraph  (b)(13)- 
Other  Deductions 


-Sale  Load  and 


This  paragraph  provides  exemptions 
from  section  27  [15  U  S.C.  80a-27|  ami 
related  provisions  in  connection  with 
the  deduction  of  sales  load  and  certain 
fees  and  charges  from  the  assets  of  a 
scheduled  life  separate  account.  The 
proposed  substantive  amendments 
relate  to  five  parts  of  this  paragraph,  as 
discussed  below. 

a.  Parasraph  (b)(13l(i)~Sa!es  Load 
Limitation.  Existing  paragraph  (b)ll3)(i) 
provides  that  the  sales  load  deducted 
under  any  scheduled  contract  shall  not 
exceed  9%  of  the  payments  made  over  a 
period  equal  to  the  lesser  of  20  years  or 
the  anticipated  life  expectancy  of  the 
insured,  the  latter  period  based  on  the 
1958  Commissioners  Standard  Ordinary 
Mortality  Table  ("1958  CSO  Table") 
("twenty  year  period").  Since  the  1980 
Commissioners  Standard  Ordinary 
Mortality  Table  ("1980  CSO  Table")  is 
now  available  and  is  being  used  by  a 
number  of  insurers. '"  the  Commission 


'The  exemption  from  at  :lion  2(h)(35)  is  also 
intended  to  permit  a  sulis^uenl  sales  load. 
Subsequent  sales  loads  art  discussed  more  fully  in 
Release  142,34  at  notes  16  and  27.  and  accompanying 
text.  As  in  Ihe  case  of  a  flexible  contract  subject  to 
a  subsequent  sales  load  in  the  form  of  a  periodic 
deduction  from  cash  valuei  the  life  insurer  would 
have  lo  mimlor  the  aggregile  amount  of  sales  load 
deducted  in  order  to  ensure  it  does  not  exceed  the 


9%  limitation  on  sales  loac 
(liKiaHi). 
^Sife  Release  14234  at  st  stion  II.B.6. 


provided  by  paragraph 


'Sff  Investment  Company  Act  Release  14244 
(Nov.  21,  1984)  [49  FR  46558  (Nov.  27. 1984)).  Existing 
pnragraph  (b)(12!  generally  requires  cash  value  and 
death  benefits  to  be  determined  not  less  frequently 
than  once  daily  at  the  close  of  trading  on  the  .New 
York  Stork  Exchange.  As  amended,  the  parapraph 
would  require  Ihe  determination  to  bt  made 
Monday  through  Friday  (except  hoiidaysl.  if  there 
were  a  sufficient  degree  of  trading  in  the  portfolio 
securities  of  the  separate  account  that  the  cash 
value  of  the  contracts  might  be  materially  affected. 
The  paragraph  also  would  permit  the  board  of 
directors  lo  determine  the  time  of  dny  at  which  the 
determination  is  made. 

"See  Relea.se  14234  at  section  Il.B.ll. 

"See  discussion  infra  at  section  C.l. 

"'See  Release  14234  at  sections  ll.C.H. 
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believes  it  would  be  appropriate  to 
amend  this  paragraph  in  order  to  require 
life  insurers  to  calculate  life  expectancy 
under  this  provision  based  on  the  CSO 
Table  they  use  in  their  contracts.  Thus, 
the  amendment  would  require,  for 
purposes  of  compliance  with  the  sales 
load  limitations,  use  of  the  1958  CSO 
Table  or  the  1980  CSO  Table,  depending 
upon  which  the  life  insurer  uses  in  its 
.scheduled  contracts.  In  addition,  the 
proposed  amendments  to  this  paragraph 
would  make  the  existing  sales  load 
limitation  applicable  to  any  subsequent 
sales  load,  and  would  clarify  that  sales 
load  may  continue  to  be  deducted  after 
the  expiration  of  the  twenty  year  period 
(subject  to  the  "stair-step"  provision, 
discussed  infra). 

b.  Paragraph  lbl(13l(ii) — Stair-Step 
Relief.  The  proposed  amendments  to 
this  provision  would  provide 
exemptions  from  the  requirements  of 
sections  27(a)(3)  |15  U.S.C.  8()a-27(a)(3)] 
and  27(h)(3)  |15  U.S.C.  80a-27(h)(3!|  that 
the  amount  of  any  sales  load  deducted 
from  any  payment  not  exceed  the 
proportionate  amount  deducted  from 
any  prior  payment — commonly  known 
as  stair-step  requirements.  The 
amendments  would  modify  the  stair- 
step provisions  to  apply  them  to  sales 
loads  deducted  other  than  from 
payments.  Under  the  amendments,  the 
amount  of  any  subsequent  sales  load 
deducted  may  not  exceed  the 
proportionate  amount  deducted 
pursuant  to  the  same  method." 

c.  Paragraph  lbj(13)(iiil — Deduction  of 
Fees  and  Charges  and  Custodianship  of 
Assets.  The  proposed  amendments  to 
this  provision  provide  exemptive  relief 
from  sections  27(c)(2)  (15  US  C.  80a- 
27(c)(2)|,  26(a)(1)  (15  U.S.C.  80a-26ta)(l)I 
and  26(a)(2)  [15  U.S.C.  80a-26(a)(2)]  to 
permit  certain  fees  and  charges  to  be 
deducted  from  account  assets  and  to 
permit  various  custodianship  activities 
regarding  those  assets.  The 
amendments,  like  the  corresponding 
provisions  of  rule  6e-3(T).  are  modeled 
on  comparable  relief  afforded  variable 
annuity  separate  accounts  by  rules  26a- 
1  and  26a-2  [17  CFR  270  26a-l  and 
270.26a-2|  '-  and  relief  proposed  to  be 
codified  in  ri.ile  2Ga-3."In  this  regard. 


"Thus,  if  a  deferred  sjles  lo.id  of  6%  is  deducled 
from  a  partial  surrender,  no  highrr  rale  of  sales  load 
may  he  deducted  from  a  suhstqueni  partial  or  full 
surrender.  See  Release  14234  at  section  II.B  12.b. 

''Rules  26a-l  and  26a-2  were  proposed  in 
Investment  Company  Act  Release  No».  13705  and 
13706  (January  8.  1984)  and  adnpted  in  In\05lment 
Company  Act  Release  Nos  140r.5  and  14066  (Inly  18. 
1984) 

"Rule  26a-3  was  proposed  for  comment  in 
Investm.eiil  Company  Act  Rel.  .No.  14190  (Ort.  11. 
19B41  |49  FR  40879  |Oct  18.  19841). 


the  amendments  would  differ  from 
existing  paragraph  (b)(13)(iii)  in  that 
they  provide  conditional,  rather  than 
blanket  relief. 

The  overriding  condition  to  permitting 
the  fees  charged  is  that  they  be  at  cost 
In  connection  with  charges  for  mortality. 
expenses  and  guaranteed  death  benefit 
risks,  however,  the  exemption  seeks  to 
ensure  that  the  charges  bear  a 
reasonable  relationship  to  the  risks 
act'.ially  assumed,  and  also  contains 
conditions  to  deal  with  the  possibility 
that  such  charges  may  be  used  to  fund 
distribution  of  the  contracts.  For  the 
same  reasons  as  were  discussed  in 
connection  with  rule  6e-3(T),'*The 
Commission  believes  the  proposed 
treatment  of  account  charges  under 
scheduled  contracts,  including  the 
treatment  of  charges  for  mortality, 
expenses  and  guaranteed  death  benefit 
risks,  is  appropriate. 

d.  Paragraph  /bj(13)(vj — Surrender 
and  Refund  of  Excess  Sales  Load  Rights 
and  Conversion  Rights.  The  proposed 
amendments  to  paragraph  (b|(13)[v)(B) 
would  permit  the  life  insurer  to  offer  any 
contractholder  seeking  to  exercise  his 
conversion  rights  the  option  to  convert 
to  any  type  of  life  insurance  policy  other 
than  a  flexible  or  scheduled  contract, 
rather  then  to  convert  ony  to  a  whole 
life  insurance  policy  as  the  existing  rule 
requires.  As  indicated  in  connection 
with  rule  6e-3(Tl.  the  Commission 
believes  the  insurer  should  have  more 
flexibility  in  offering  conversion  rights." 

e.  Paragraphs  fblflJ)  fviil  and  (viii) — 
Forms.  The  proposed  amendments  to 
these  paragraphs  would  permit  life 
insurers  to  design  their  own  forms  for 
notifying  contractholders  of  their  rights 
under  the  contract  as  long  as  the 
information  contained  therein  is 
comparable  to  that  required  by  Forms 
N-27I-1  and  N-27I-2  [17  CFR  274.301 
and  274.303],  which  are  currently  the 
prescribed  notification  forms.  In 
addition,  the  amendments  would  permit 
the  insurer  to  make  personal  delivery  of 
the  forms.'* 

(5)  Paragraph  (b)(15) — Trust  Accounts 

This  paragraph  provides  certain 
exemptions  specifically  tailored  for  any 
separate  account  organized  as  a  unit 
investment  trust  ("trust  account").  The 
amendments  would  modify  this  relief  to 
permit  (1)  trust  accounts  to  be  used  to 
fund  both  scheduled  life  and  flexible  life 
contracts  and  (2)  underlying  funds  of 
trust  accounts  to  offer  their  shares  to 
both  variable  life  separate  accounts  and 


\  anable  annuity  separate  accounts,  i.e.. 
to  be  used  for  "mixed  funding."  While 
conflicts  of  interest  conceivably  could 
arise  in  the  context  of  mixed  funding, 
the  Commission  believes  they  are 
sufficiently  ameliorated  by  the 
conditions  of  the  proposed  amendments. 
Primarily,  the  underlying  fund's 
directors,  a  majority  of  whom  are 
required  to  be  disinterested  directors, 
must  monitor  for  c:onflicts  of  interest 
and  the  insurer  must  remedy  any 
conflicts  at  its  own  expense." 

C  Paragraph  (c) — The  Definitions 

1.  Paragraph  (c)(1) — Definition  of 
Scheduled  Premium  Variable  Life 
Insurance 

The  proposed  amendments  to  the 
definition  of  a  scheduled  premium 
variable  life  insurance  contract  would 
modify  the  existing  definition  to  permit 
a  contract  with  a  death  benefit  the 
amount  of  which  does  not  necessarily 
vary  with  the  investment  experience  of  , 
the  separate  account, '"This  change 
would  permit  a  scheduled  contract  to  be 
designed  with  a  death  benefit  like  that 
provided  by  an  "Option  I"  flexible 
contract.'* 

The  Commission  is  also  considering 
the  possibility  of  amending  the 
definition  of  a  scheduled  contract  to 
remove  the  requirement  that  such  a 
contract  must  include  a  guaranteed 
death  benefit.  While  this  requirement 
has  been  retained  in  the  definition.^ 
comment  is  requested  on  whether  such  a 
feature  is  necessarv,^' 


"See  Release  142,T4  at  section  II,B.12  c. 
"For  a  discussion  of  the  reasons  for  this  change. 
see  Release  14234  at  section  U.B.12.e.ii. 
"W.  at  sections  ll.B.12.g.  and  h. 


"For  a  more  detailed  discussion  of  mixed  fundinf 
and  the  conditions  under  which  it  would  be 
permitted  by  the  proposed  amendments,  see 
Release  14234  at  section  11,8.14. 

"Amendments  are  also  beinR  proposed  to  the 
priung  provisions  of  the  rule  to  accommodate  the 
new  definition.  Sep  discussion  supra  at  Section  B.J. 

""Option  I"  contracts  provide  a  death  bonefil 
equal  to  the  greater  of  (1)  the  face  amount  of  the 
contract  or  (2)  the  cash  value  plus  a  pure  nsk 
amount.  See  Release  14234  al  Section  I.  While  there 
seems  to  be  no  reason  why  rule  6e-2  should  not 
permit  a  scheduled  contract  wilh  an  Option  I 
feature,  comment  is  requested  on  the  practical 
effects  of  the  suggested  change 

"The  language  of  the  requirement  would  be 
modified,  however,  su  thai  the  definition  of 
"scheduled  premium  variable  life  insurance" 
contained  in  paragraph  (c)|l)  cross-references  the 
deFinilion  of  "guaranteed  death  benefit"  instead  of 
the  paragraphs  current  formulation  The 
pdrenthctical  "jor  any  greater  amount) '  is  included 
in  the  definition  of  "guaranteed  death  benefit"  in 
order  to  permit  this  defined  term  to  be  used  in  other 
sections  of  the  rule  in  cases  where  the  insurer  elects 
to  increase  the  guaranteed  amount. 

"The  requirement  was  originally  intended,  in 
part,  as  one  of  several  justificatio.-is  for  granting 
insurance  companies  certain  relief  from  the  voting 
provisions  of  the  Act;  the  requirement  would  assure 
th.il  an  insurance  company  had  a  sufficient  stake  in 
the  performance  of  the  separate  account  to  justify 

Coniinued 
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2.  F'arapraph  (c)(4| 
Load 


-Definition  of  Sales         Text  of  Amended  Rule  6e-2 


The  proposed  amendmenis  would,  for 
the  reasons  discussed  in  Section  B.3. 
above,  modify  pa.-agr.iph  (c)(4|(ii)  of  the 
existing  rule,  which  relates  to  the  cost  of 
insurance  charge,  to  specifv  use  of  either 
the  1958  «r  the  1980  CSC)  Table, 
depending  on  which  table  is  used  in  the 
design  of  the  contract."  In  addition, 
whereas  paragraph  (c)(4)  presently 
specifies  whrn  sales  load  may  be" 
deducted,  in  the  context  of  the  proposed 
amendments  (which  would  permit  a 
subsequent  sales  load)  the  paragraph  is 
intended  to  relate  solely  to  how  sales 
load  is  measured.  Consequently, 
although  sales  load  no  longer  must  be 
deducted  solely  from  premium 
payments,  the  total  amount  of 
permissible  load,  no  matter  when  it  is 
deducted,  is  measured  against  the  total 
amount  of  payments. ^^ 

3.  Paragraphs  (c)(8)  and  (c)(9)— 
Definitions  of  Cash  Value  and  Cash 
Surrender  Value 

The  proposed  amendments  would 
define  two  terms,  "cash  %alue"  and 
"cash  surrender  value",  relevant  to 
scheduled  contracts  subject  to  a 
deferred  sales  load.  Cash  value  would 
be  defined  generally  as  the  amount 
available  in  cash  upon  a  voluntary 
termination  of  a  contract,  without  regard 
to  any  charges  deducted  at  that  time. 
Cash  surrender  value  would  be  defined 
essentially  as  the  cash  value  of  the 
contract,  less  any  deferred  sales  load  or 
other  charges  deducted  up(m 
redemption.-^ 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 


its  ability  to  veto  the  vote  of  the  account's  directors 
or  contractowners  See.  p.g .  paragraptis  (l>)(5)(ii) 
and  (b)(7)(ii|  The  rcqulremenl  is  not.  however, 
included  as  part  of  the  definition  of  •flexible 
premium  vanable  life  insurance  "  in  rule  6©-3(T) 
because  it  wnuM  arguably  be  inconsistent  with  the 
nature  of  the  product.  See  Release  14234  at  section 
ll.C.l 

"As  discussed  in  Release  14234  at  section  I1.C.8. 
Ihe  Commi.'ision.  in  specifying  use  of  the  1980  CSO 
Table  for  certain  limited  purposes  in  the  rule,  is  not 
attempting  to  require  life  insurers  to  use  that  table 
for  insurance-related  purposes  relalinjj  to  scheduled 
contracts,  such  as  calculating  Ihe  coat  of  insurance 
or  valuing  reserves. 

"Spe  paragraph  {b)(13)(i).  In  addition,  the 
investment  return  assumed  for  calculation  of 
dividend  payments  deducted  from  the  separate 
account  would  be  increased  from  4'<i',  to  5%  to  reflect 
higher  prevailing  interest  rates  and  to  conform  to 
the  assumption  specified  by  rule  6e-3(T).  See 
Release  U234  at  note  69. 

"See  Release  14234  at  section.",  II.C  10.  und  Jl 


PART  270— I  AMENDED) 

Part  270  of  Chapter  II  of  Title  17  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

1.  By  revising  §  270,6e-2  to  read  as 
folk) 


iws: 


I 


§  270.6e-2     Exemptions  for  scheduled 
premium  variable  life  insurance  separate 
accounts. 

(a)  A  separate  acoount,  and  its 
investment  adviser,  principal 
underwriter  and  depositor,  shall,  except 
as  provided  in  parayaph  (b)  of  this 
Rule,  comply  with  aU  provisions  of  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  80a-l  et  seq.]  and  rules  under  it 
that  apply  to  a  registered  investment 
company  issuing  periodic  payment  plan 
certificates  if: 

(1)  It  is  a  separate  account  within  the 
meaning  of  section  2|a)(37)  of  the  Act 
[15  U.S.C.  80a-2(37)|  and  is  established 
and  maintained  by  a  life  insurance 
company  pursuant  to  the  insurance  laws 
or  code  of  (i)  any  state  or  territory  of  the 
United  States  or  the  District  of 
Columbia,  or  (ii)  Canada  or  any 
province  thereof,  if  it  complies  with  Rule 
7d-l  [17  CFR  270.7d-l]  under  the  Act 
(the  "life  insurer"); 

(2)  The  assets  of  the  separate  account 
are  derived  solely  from  (i)  the  sale  of 
scheduled  premium  variable  life 
insurance  contracts  ("scheduled 
contracts")  as  defined  in  paragraph 
(c)(1)  of  this  Rule,  (ii)  the  sale  of  flexible 
premium  variable  life  insurance 
contracts  ("flexible  contracts")  as 
defined  in  paragraph  (c)(1)  of  Rule  6e- 
3(T)  [17  CFR  270.6e-3(T)|  under  the  Act, 
(iii)  funds  corresponding  to  dividend 
accumulations  with  respect  to  such 
contracts,  and  (iv)  advances  made  by 
the  life  insurer  in  connection  with  the 
operation  of  such  separate  account; 

(3)  The  separate  account  is  not  used 
for  variable  annuity  contracts  or  other 
contract  liabilities  not  involving  life 
contingencies; 

(4)  The  separate  account  is  legally 
segregated,  and  that  part  of  its  assets 
with  a  value  approximately  equal  to  the 
reserves  and  other  contract  liabilities  for 
such  separate  account  are  not 
chargeable  with  liabilities  arising  from 
any  other  business  of  the  life  insurer; 

(5)  The  value  of  the  assets  of  the 
separate  account,  each  time  adjustments 
in  the  reserves  are  made,  is  at  least 
equal  to  the  reserves  end  other  contract 
liabilities  of  the  separate  account,  and  at 
all  other  times  approximately  equals  or 
exceeds  the  reserves  and  liabilities;  and 

(6)  The  investment  adviser  of  the 
separate  account  is  registered  under  the 


Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l  et  seq). 

(b)  A  separate  account  that  meets  the 
requirements  of  paragraph  (a)  of  this 
Rule,  and  its  investment  adviser, 
principal  underwriter  and  depositor 
shall  be  exempt  with  respect  to 
scheduled  contracts  funded  by  the 
separate  account  from  the  following 
provisions  of  the  Act: 

(1)  Section  2(a)(35)  [15  U.S.C.  8()a- 
2(a)(35)|.  Provided,  however,  That  the 
term  "sales  load."  as  used  in  the  Act  and 
rules  under  it.  shall  have  the  meaning 
set  forth  in  paragraph  (c)(4)  of  this  Rule 
And  provided  further.  That  in 
connection  with  any  sales  load 
deducted  other  than  from  payments,  the 
separate  account  and  other  persons 
shall  be  exempt  from  sections  2(a)(32) 
[15  U.S.C.  80a-2(a)(32)].  12(b)  [15  U.S.C. 
80a-12(b)),  22(c)  [15  U.S.C.  80a-2{c)|, 
26(a)  [15  U.S.C.  80a-26(a)|.  27(c)(1)  [15 
U.S.C.  80a-27(c)(l)l.  and  27(d)  [15  U.S.C. 
80a-27(d)].  and  Rules  12b-l  [17  CFR 
270.12b-l]  and  22c-l  [17  CFR  270.22c-l]. 

(2)  Section  7  (15  U.S.C.  80a-7J. 

(3)  Section  8  [15  U.S.C.  80a-8|,  to  the 
extent  that: 

(i)  For  purposes  of  paragraph  (a)  of 
sectior*-8.  the  separate  account  shall  file 
with  the  Commission  a  notification  on 
Form  N-6E1-1  [17  CFR  274.301]  which 
identifies  the  separate  account;  and 

(ii)  For  purposes  of  paragraph  (b)  of 
section  8.  the  separate  account  shall  file 
with  the  Commission  the  form 
designated  by  the  Commission  within 
ninety  days  after  filing  the  notification 
on  Form  N-6EI-1.  Provided,  however. 
That  if  the  fiscal  year  of  the  separate 
account  ends  within  this  ninety  day 
period,  the  form  may  be  filed  within 
ninety  days  after  the  end  of  such  fiscal 
year. 

(4]  Section  9  [15  U.S.C.  80a-9],  to  the 
extent  that: 

(i)  The  eligibility  restrictions  of 
section  9(a)  shall  not  apply  to  persons 
who  are  officers,  directors  or  employees 
of  the  life  insurer  or  its  affiliates  and 
who  do  not  participate  directly  in  the 
management  or  administration  of  the 
separate  account  or  in  the  sale  of 
scheduled  contracts:  and 

(ii)  A  life  insurer  shall  be  ineligible 
under  paragraph  (3)  of  section  9(a)  to 
serve  as  investment  adviser,  depositor 
of  or  principal  underwriter  for  the 
separate  account  only  if  an  affiliated 
person  of  such  life  insurer,  ineligible  by 
reason  of  paragraphs  (1)  or  (2)  of  section 
9(a),  participates  directly  in  the 
management  or  administration  of  the 
separate  account  or  in  the  sale  of 
scheduled  contracts. 

(5)  Section  13(a)  [15  U.S.C.  80a-13(a)], 
to  the  extent  that: 
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(i)  An  insurance  regulatory  authority 
may  require  pursuant  to  insurance  law 
or  regulation  that  the  separate  account 
make  (or  refrain  from  making)  certain 
investments  which  would  result  in 
changes  in  the  sub-classification  or 
investment  policies  of  the  separate 
account; 

(ii)  Changes  in  the  investment  policy 
of  the  separate  account  initiated  by  its 
contract  holders  or  the  board  of 
directors  may  be  disapproved  by  the  life 
insurer,  if  the  disapproval  is  reasonable 
and  is  based  on  a  good  faith 
determination  by  the  life  insurer  that: 

(A)  The  change  would  violate  state 
law;  or 

(B)  The  change  would  not  be 
consistent  with  the  investment 
objectives  of  the  separate  account  or 
would  result  in  the  purchase  of 
securities  for  the  separate  account 
which  vary  from  the  general  quality  and 
nature  of  investments  and  investment 
techniques  used  by  other  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company  with 
similar  investment  objectives; 

(iii)  Any  action  described  in 
paragraph  (b)(5)(i)  or  (ii)  of  this  Rule  and 
the  reasons  therefor  shall  be  disclosed 
in  the  proxy  statement  for  the  next 
meeting  of  contractholders. 

(6)  Section  14(a)  [15  U.S.C.  80a-14(a)j, 
Provided.  That  until  the  separate 
account  has  total  assets  of  at  least 
SIOO.OOO,  the  life  insurer  shall  have  (i)  a 
combined  capital  and  surplus,  if  a  stock 
company,  or  (ii)  an  unassigned  surplus, 
if  a  mutual  company,  of  not  less  than 
Sl.OOO.OOO  as  set  forth  in  the  balance 
sheet  of  such  life  insurer  contained  in 
the  registration  statement  for  scheduled 
contracts  filed  under  the  Securities  Act 
of  1933  (15  U.S.C.  77a  et  seq.]  (the  -1933 
Act"). 

(7)(i)  Section  15(d)  (15  U.S.C.  80a- 
15(a)),  to  the  extent  it  requires  that  the 
initial  written  contract  with  the 
investment  adviser  shall  have  been 
approved  by  the  vote  of  a  majority  of 
the  outstanding  voting  securities  of  the 
registered  investment  company. 
Provided.  That: 

(a)  The  investment  adviser  is  selected 
and  a  written  contract  is  entered  into 
before  the  effective  date  of  the  1933  Act 
registration  statement  for  scheduled 
contracts,  and  that  the  terms  of  the 
contract  are  fully  disclosed  in  the 
registration  statement,  and 

(B)  A  written  contract  is  submitted  to 
a  vote  of  contractholders  at  their  first 
meeting  and  within  one  year  after  the 
effective  date  of  the  1933  Act 
registration  statement,  unless  the 
Commission  upon  written  request  and 
for  good  cause  shown  extends  the  time 
for  the  holding  of  such  meeting; 


(ii)  Sections  15(a),  (b)  and  (c).  to  the 
extent  that: 

(A)  An  insurance  regulatory  authority 
may  disapprove  pursuant  to  insurance 
law  or  regulation  any  contract  between 
the  separate  account  and  an  investment 
adviser  or  principal  underwriter: 

(B)  Changes  in  the  principal 
underwriter  for  the  separate  account 
initiated  by  contractholders  or  the  board 
of  directors  of  the  separate  account  may 
be  disapproved  by  the  life  insurer. 
Provided.  That  such  disapproval  is 
reasonable; 

(C)  Changes  in  the  investment  adviser 
of  the  separate  account  initiated  by 
contractholders  or  the  board  of  directors 
of  the  separate  account  may  be 
disapproved  by  the  life  insurer. 
Provided.  That  such  disapproval  is 
reasonable  and  is  based  on  a  good  faith 
determination  by  the  life  insurer  that: 

(7)  The  proposed  investment  advisory 
fee  will  exceed  the  maximum  rate 
specified  in  any  scheduled  contract  that 
may  be  charged  against  the  assets  of  the 
separate  account  for  such  services;  or 

[2]  The  proposed  investment  adviser 
may  be  expected  to  employ  investment 
techniques  which  vary  from  the  general 
techniques  used  by  the  current 
investment  adviser  to  the  separate 
account,  or  advise  the  purchase  or  sale 
of  securities  which  would  not  be 
consistent  with  the  investment 
objectives  of  the  separate  account,  or 
which  would  vary  from  the  quality  and 
nature  of  investments  made  by  other 
separate  accounts  with  similar 
objectives  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company; 

(D)  Anv  action  described  in  paragraph 
(b)(7)(ii)(A).  (B)  or  (C)  of  this  Rule  and 
the  reasons  for  it  shall  be  disclosed  in 
the  proxy  statement  for  the  next  meeting 
of  contractholders. 

(8)  Section  16(a)  [15  U.S.C.  80a-16{a)), 
to  the  extent  that: 

(i)  Directors  of  the  separate  account 
serving  before  the  first  meeting  of  the 
account's  contractholders  are  exempt 
from  the  requirement  of  Section  16(a) 
that  they  be  elected  by  the  holders  of 
outstanding  voting  securities  of  the 
account  at  an  annual  or  special  meeting 
called  for  that  purpose,  Provided.  That: 

(A)  Such  persons  were  appointed 
directors  of  the  account  by  the  life 
insurer  before  the  effective  date  of  the 
1933  Act  registration  statement  for 
scheduled  contracts  and  are  identified 
in  the  registration  statement  (or  are 
replacements  appointed  by  the  life 
insurer  for  any  such  persons  who  have 
become  unable  to  serve  as  directors), 
and 

(B)  An  election  of  directors  for  the 
account  is  held  at  the  first  meeting  of 
contractholders  and  within  one  year 


after  the  effective  date  of  the  1933  Act 
registration  statement  for  scheduled 
contracts,  unless  the  time  for  holding  the 
meeting  is  extended  by  the  Commission 
upon  written  request  for  good  cause 
shown; 

(ii)  A  member  of  the  board  of 
directors  of  the  separate  account  may  be 
disapproved  or  removed  by  an 
insurance  regulatorv'  authority  if  the 
person  is  not  eligible  to  be  a  director  of 
the  separate  account  under  the  law  of 
the  life  insurer's  domicile. 

(9)  Section  17(f)  [15  U  S.C.  80a-17(f)). 
to  the  extent  that  the  securities  and 
similar  investments  of  a  separate 
account  organized  as  a  management 
investment  company  may  be  maintained 
in  the  custody  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company. 
Provided.  That: 

(i)  T?ie  securities  and  similar 
investments  allocated  to  the  separate 
account  are  clearly  identified  as  owned 
by  the  account,  and  the  securities  and 
similar  investments  are  kept  in  the  vault 
of  an  insurance  company  which  meets 
the  qualifications  in  paragraph  (b)(9|(ii) 
of  this  Rule,  and  whose  safe-keeping 
function  is  supervised  by  the  insurance 
regulatorv'  authorities  of  the  jurisdiction 
in  which  the  securities  and  similar 
investments  will  be  held; 

(ii)  The  insurance  company 
maintaining  such  investments  must  file 
with  an  insurance  regulatory  authority 
of  a  state  or  territory  of  the  United 
States  or  the  District  of  Columbia  an 
annual  statement  of  its  financial 
condition  in  the  form  prescribed  by  the 
National  Association  of  Insurance 
Commissioners,  must  be  subject  to 
supervision  and  inspection  by  such 
authority  and  must  be  examined 
periodically  as  to  its  financial  condition 
and  other  affairs  by  such  authority,  must 
hold  the  securities  and  sim.ilar 
invesim.ents  of  the  separate  account  in 
its  vault,  which  vault  must  be  equivalent 
to  that  of  a  bank  which  is  a  member  of 
the  Federal  Reserve  System,  and  must 
have  a  combined  capital  and  surplus,  if 
a  stock  company,  or  an  unassigned 
surplus,  if  a  mutual  company,  of  not  less 
than  $1,000,000  as  set  forth  in  its  most 
recent  annual  statement  filed  with  such 
authority: 

(iii)  Access  to  such  securities  and 
similar  investments  shall  be  limited  to 
employees  of  the  Commission, 
representatives  of  insurance  regulatory 
authorities,  independent  public 
accountants  retained  by  the  separate 
account  (or  on  its  behalf  by  the  life 
insurer),  accountants  for  the  life  insurer. 
and  to  no  more  than  20  persons 
authorized  by  a  resolution  of  the  board 
of  directors  of  the  separate  account. 
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vshich  persons  shall  be  directors  of  the 
separate  account,  officers  and 
responsible  employees  of  the  life  insurer 
or  officers  and  responsible  employees  of 
the  affiliated  life  insurance  company  in 
whose  vault  such  investments  are  kept 
(if  tipplicab'.e).  and  access  to  such 
secu.rities  and  sim.ilar  ir.ve.stments  shall 
be  had  only  by  two  or  more  such 
persons  jointly,  at  least  one  of  whom 
Khali  be  a  director  of  the  separate 
account  or  officer  of  the  life  insurer, 
(iv )  The  requirement  m  paragraph 
(l)||9j(;)  of  this  Rule  that  the  securities 
and  similar  investments  of  ihe  separate 
account  be  maintained  in  the  vault  of  a 
qualified  insurance  comp;.ny  shall  not 
apply  to  securities  deposited  with 
insurance  regulatory  authorities  or 
deposited  in  accordance  with  any  rule 
under  section  17(0.  or  to  securities  on 
loan  which  are  collateralized  to  the 
r  tient  of  their  full  market  value,  or  to 
securities  hypothecated,  pledged,  or 
placed  in  escrow  for  the  account  of  such 
separate  account  in  connection  with  a 
loan  or  other  transaction  authorized  by 
s-pecjfic  resolution  of  the  board  of 
directors  of  the  separate  account,  or  to 
securities  in  transit  in  connection  with 
the  sale,  exchange,  redemption,  maturity 
or  conversion,  the  exercise  of  warrants 
or  ri}4hts.  assents  to  changes  in  terms  of 
the  securities,  or  to  other  transactions 
necessary  or  appropriate  in  the  ordinary 
course  of  business  relating  to  the 
management  of  securities: 

(v)  Each  person  when  depositing  such 
securities  or  similar  investment  in  or 
withdrawing  them  from  the  depository 
or  when  ordering  their  withdrawal  and 
delivery  from  the  custody  of  the  file 
insurer  or  affiliated  life  insurance 
company,  shall  sign  a  notation  showing 
(A)  the  date  and  time  of  the  deposit, 
withdrawal  or  order.  (B)  the  tide  and 
amount  of  the  securities  or  other 
investments  deposited,  withdrawn  or 
ordered  to  be  withdrawn,  and  an 
identification  thereof  by  certificate 
numbers  or  otherwise,  (C)  the  manner  of 
acquisition  of  the  securities  or  similar 
investments  deposited  or  the  purpose  for 
which  they  have  been  withdrawn,  or 
ordered  to  be  withdrawn,  and  (D)  if 
withdrawn  and  delivered  to  another 
person,  the  name  of  such  person.  The 
notation  shall  be  sent  promptly  to  an 
officer  or  director  of  the  separate 
account  or  the  life  insurer  designated  by 
the  board  of  directors  of  the  separate 
account  who  is  not  himself  permitted  to 
have  access  to  the  securities  or 
investments  under  paragraph  (bli^jliii) 
of  this  Rule.  The  notation  shall  be  on 
serially  numbered  forms  and  shall  be 
kept  for  at  least  one  year; 


(v)  The  securities  and  similiar 
investments  shall  be  verified  by 
complete  examination  by  an 
independent  public  accountant  retained 
by  the  separate  account  (or  on  its  behalf 
by  the  life  insurer]  at  least  three  times 
each  fiscal  year,  at  least  two  of  which 
shall  be  chosen  by  such  accountant 
without  prior  notice  to  the  separate 
account.  A  certificate  or  such 
accountant  stating  that  he  has  made  an 
examination  of  such  securities  and 
investments  and  describing  the  nature 
and  extent  of  the  examination  shall  be 
transmitted  to  the  Commission  by  the 
accountant  promptly  after  each 
examination: 

(vii)  Securities  and  similar 
investments  of  a  separate  account 
maintained  with  a  bank  or  other 
company  whose  functions  and  physical 
facilities  are  supervised  by  federal  or 
state  authorities  under  any  arrangement 
whereby  the  directors,  officers, 
employees  or  agents  of  the  separate 
account  or  the  life  insurer  are  authorized 
or  permitted  to  withdraw  such 
investments  upon  their  mere  receipt  are 
deemed  to  be  in  the  custody  of  the  life 
insurer  and  shall  be  exempt  from  the 
requirements  of  Section  17(f)  so  long  as 
the  arrangement  complies  with  all 
provisions  of  this  paragraph  {b)(9). 
except  that  such  securities  will  be 
maintained  in  the  vault  of  a  bank  or 
other  company  rater  than  the  vault  of  an 
insurance  company. 

(101  Section  18(i)  [15  U.S.C.  80a-18(i)|. 
to  the  extent  that: 

(i)  For  the  purposes  of  any  section  of 
the  Act  which  provides  for  the  vote  of 
securityholders  on  matters  relating  to 
the  investment  company: 

(A)  Scheduled  contractholders  shall 
have  one  vote  for  each  SlOO  of  cash 
value  funded  by  the  separate  account, 
with  fractional  votes  allocated  for 
amounts  less  than  SlOO; 

(B)  The  life  insurer  shall  have  one 
vote  for  each  $100  of  assets  of  the 
separate  account  not  otherwise 
attributable  to  contractholders  pursuant 
to  paragraph  (d](10)(i)(A)  of  this  Rule, 
with  fractional  votes  allocated  for 
amounts  less  than  $100,  Provided,  That 
after  the  commencement  of  sales  of 
scheduled  contracts,  the  life  insurer 
shall  cast  its  votes  for  and  against  each 
matter  which  may  be  voted  upon  by 
contractholders  in  the  same  proportion 
as  the  votes  cast  by  contractholders; 
and 

(C)  The  number  of  votes  to  be 
allocated  shall  be  determined  as  of  a 
record  date  not  more  than  90  days 
before  any  meeting  at  which  such  vote  is 
held.  Provided.  That  if  a  quorum  is  not 
present  at  the  meeting,  the  meeting  may 


be  adjourned  for  up  to  60  days  without 
fixing  a  new  record  date: 

(ii]  The  requirement  of  this  section 
that  every  share  of  stock  issued  by  a 
registered  manageme.Tt  investment 
company  (except  a  common-law  trust  of 
the  character  described  in  Section  16(c) 
|15  U.S.C.  80a-16(c)J)  shall  be  a  voting 
stock  and  have  equal  voting  rights  with 
every  other  outstanding  voting  stock 
shall  not  be  deemed  to  be  violated  by 
actions  specifically  permitted  by  any 
provisions  of  this  Rule. 

(11)  Section  19  [15  U.S.C.  80a-19l.  to 
the  extent  that  the  provisions  of  this 
section  shall  not  apply  to  any  dividend 
or  similar  distribution  paid  or  payable 
under  the  provisions  of  participating 
scheduled  contracts. 

(12)  Sections  22(d)  [15  U.S.C.  80a- 
22(d)],  22(e)  [15  U.S.C.  80a-22(el),  and 
27(c)(1)  and  Rule  22c-l.  to  the  extent: 

(i)  That  the  death  benefit  and  cash 
value  of  each  scheduled  contract  shall 
be  computed  no  less  frequently  than 
once  daily,  Monday  through  Friday,  at 
such  specific  time  during  the  day  that  a 
majority  of  the  board  of  directors  of  the 
separate  account  determines  no  less 
frequently  than  annually.  The  death 
benefit  and  cash  value  of  each  contract 
need  not  be  determined  on  (A)  days  in 
which  the  degree  of  trading  in  the 
separate  account's  portfolio  securities  is 
such  that  the  cash  value  of  the  contracts 
will  not  be  materially  affected  by 
changes  in  the  value  of  the  portfolio 
securities.  (B)  days  during  which  no 
payment  or  request  for  redemption  is 
received  by  the  separate  account,  or  (C| 
customary  United  States  business 
holidays  as  specifically  disclosed  in  the 
prospectus.  However, 

(1]  Unless  required  by  insurance  laws 
and  regulations,  the  death  benefit  need 
not  be  calculated  on  any  day  that  the 
investment  experience  of  the  separate 
account  would  not  affect  the  death 
benefits; 

(2)  If  such  determination  does  not 
reduce  the  participation  of  the  contract 
in  the  investment  experience  of  the 
separate  account,  then  the  death  benefit 
need  not  be  determined  more  than  once 
each  contract  month; 

[3]  If  the  net  valuation  premium  for 
such  contract  is  transferred  at  least 
annually,  then  the  death  benefit  need  be 
determined  only  when  such  net  premium 
is  transferred;  and 

(ii)  Necessary  to  comply  with  this 
Rule  or  with  insurance  laws  and 
regulations  and  established 
administrative  procedures  of  the  life 
insurer  for  issuance,  transfer  and 
redemption  of  scheduled  contracts, 
including,  but  not  limited  to,  premium 
rate  structure  and  premium  processing. 
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insurance  underwriting  standards,  and 
the  particular  benefit  afforded  by  the 
contract,  Provided,  however.  That  any 
procedure  or  action  shall  be  reasonable, 
fair  and  not  discriminatory  to  the 
interests  of  the  affected  contract-holders 
and  to  all  other  holders  of  contracts  of 
the  same  class  or  series  funded  by  the 
separate  account.  And  provided  further. 
That  any  such  action  shall  be  disclosed 
in  the  form  filed  by  the  separate  account 
with  the  Commission  under  paragraph 
(b)(3){ii)  of  this  Rule. 

(13)  Section  27  [15  U.S.C.  80a-27].  to 
the  following  extent: 

(i)  Sections  27(a)(1)  [15  U.S.C.  80a- 
27(a)(1)],  and  27(h)(1)  [15  U.S.C.  BOa- 
27(h)(1)],  to  the  extent  that  the  sales 
load,  as  defined  in  paragraph  (c)(4)  of 
this  Rule,  on  any  scheduled  contract 
shall  not  exceed  9  per  centum  of  the 
payments  to  be  made  thpreon  during  the 
period  equal  to  the  lesser  of  20  years  or 
the  anticipated  life  expectancy  of  the 
insured  named  in  the  contract  based  on 
either  the  1958  or  1980  Commissioners 
Standard  Ordinary  Mortality  Table, 
whichever  relates  to  the  insurance  rates 
guaranteed  by  the  contract:  Provided, 
That  this  paragraph  shall  not  prohibit 
deduction  of  sales  load,  in  any  manner 
permitted  by  this  Rule,  from  payments 
made  subsequent  to  the  period  equal  to 
the  lesser  of  20  years  or  the  anticipated 
life  expectancy  of  the  insured  named  in 
the  contract  as  measured  above.  If  sales 
load  is  deducted  other  than  from 
payments,  the  sum  of  the  amount  of 
sales  load  so  deducted  and  the  amount 
of  any  sales  load  deducted  from 
payments  shall  not  exceed  the  amount 
which  could  have  been  deducted  under 
the  contract  solely  from  payments; 

(ii)  Section  27(a)(3)  [15  U.S.C.  80a- 
27(a)(3)]  and  27(h)(3)  [15  U.S  C.  80a- 
27(h)(3)],  Provided,  That  the 
proportionate  amount  of  sales  load 
deducted  from  any  payment  shall  not 
exceed  the  proportionate  amount 
deducted  from  any  prior  payment  unless 
an  increase  is  caused  by  the  grading  of 
cash  values  into  reserves  or  reductions 
in  the  annual  cost  of  insurance:  And 
provided  further.  That  if  sales  load  is 
deducted  other  than  from  payments,  the 
proportionate  amount  of  sales  load 
deducted  pursuant  to  any  method 
permitted  under  this  rule  shall  not 
exceed  the  proportionate  amount  of 
sales  load  deducted  prior  thereto 
pursuant  to  the  same  method  unless  an 
increase  is  caused  by  the  grading  of 
cash  values  into  reserves,  or  reductions 
in  the  annual  costs  of  insurance: 

(iii)  Sections  27(c)(2)  (15  U.S.C.  80a- 
27(c)(2].  26(h)(1)  (15  U.S.C  80a-26(a)(2)l. 
and  26(a)(2)  [15  U.S.C.  80a-26(a)(2)l,  to 
the  extent  necessary  to  permit  the 
actions  described  in  paragraphs  (A) 


through  (F)  of  this  section,  Provided. 
That  the  life  insurer  complies  with  all 
other  applicable  provisions  of  Section  26 
as  if  it  were  a  trustee,  depositor  or 
custodian  for  the  separate  account;  files 
with  the  insurance  regulatory  authority 
of  a  state  or  territor>'  of  the  United 
States  or  of  the  District  of  Columbia  an 
annual  statement  of  its  financial 
condition  in  the  form  prescribed  by  the 
National  Association  of  Insurance 
Commissioners,  which  most  recent 
statement  indicates  that  it  has  a 
combined  capital  and  surplus,  if  a  stock 
company,  or  an  unassigned  surplus,  if  a 
mutual  company,  of  not  less  than 
$1,000,000;  and  is  examined  from  time  to 
time  by  the  insurance  regulatory 
authority  of  such  state,  territory  or 
District  of  Columbia  as  to  its  financial 
condition  and  other  affairs  and  is 
subject  to  supervision  and  inspection 
with  respect  to  its  separate  account 
operations. 

(A)  Payment  of  a  fee  to  the  life 
insurer,  or  to  any  affiliated  person  or 
agent  of  the  insurer,  for  bookkeeping  or 
other  administrative  services  provided 
to  the  separate  account.  Provided,  That 
such  fee  is  not  greater  than  the 
expenses,  without  profit:  [1]  Actually 
paid  by  the  life  insurer  for  the  services 
provided  and  {2)  increased  by  the  value 
of  any  services  provided  directly  by  the 
life  insurer,  as  determined  in  accordance 
with  generally  accepted  accounting 
principles  consistently  applied.  The 
standard  set  forth  in  this  pa.'agraph 
shall  be  applied  as  follows:  if  the 
separate  account  reserves  the  right  to 
increase  the  fee,  the  fee  shall  not  exceed 
the  cost  of  the  services  to  be  provided 
for  one  year;  or  if  the  fee  is  guaranteed 
not  to  increase  for  a  specified  period  of 
time,  the  fee  shall  not  exceed  the 
average  expected  cost  of  the  services  to 
be  provided  during  the  period  of  the 
guarantee; 

(B)  The  holding  of  the  assets  of  the 
separate  account  by  the  life  insurer 
without  a  trust  indenture  or  other  such 
instrument; 

(C)  When  the  separate  account  is 
organized  as  a  unit  investment  trust,  the 
holding  of  the  securities  of  any 
registered  management  investment 
company  which  offers  its  shares  to  the 
separate  account  in  uncertificated  form; 

(D)  When  the  separate  account  is 
organized  as  a  management  investment 
company  the  holding  of  its  assets  in  any 
manner  permitted  by  paragraph  (b)(9)  of 
this  Rule  or  by  section  17(f)  of  any  rules 
under  it; 

(E)  The  deduction  of  premium  taxes 
imposed  by  any  state  or  other 
governmental  entity,  the  cost  of 
insurance,  and,  if  the  separate  account 
is  organized  as  a  management 


investment  company,  an  investment 
advisory  fee; 

(F)  The  deduction  of  a  charge  for 
mortality,  expense,  and  the  guaranteed 
death  benefit  risks  assumed  by  the  life 
insurer  under  the  scheduled  contracts 
(collectively,  a  "risk  charge"),  Provided, 
That  the  registration  statement  under 
the  1933  Act  for  scheduled  contracts 
includes; 

[1]  A  representation  that  this  section 
is  being  relied  on: 

[2]  A  representation  that  the  level  of 
the  risk  charge  either  is: 

(;]  Within  the  range  of  industry 
practice  for  comparable  scheduled 
contracts,  or 

[ii]  Reasonable  in  relation  to  the  risks 
assumed  by  the  life  insurer  under  the 
contracts; 

[3)  A  brief  description  of  the 
methodology  used  to  support  the 
representation  made  in  response  to 
paragraph  (h)(13)(iii)(F)(J)  of  this  Rule 
and  an  undertaking  to  keep  and  make 
available  to  tlie  Commission  on  request 
the  documents  used  to  support  that 
representation; 

[4]  A  representation  that  either: 

(vl  The  proceeds  from  explicit  sales 
loads  Will  cover  the  expected  costs  of 
distributing  the  schduled  contracts;  or 

(;.')(.4)  The  life  insurer  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  distribution  financing  arrangement 
of  the  separate  account  will  benefit  the 
separate  account  end  contractholders 
and  will  keep  and  make  available  to  the 
Commission  on  request  a  m.emor.ndum 
setting  forth  the  basis  for  this 
representation,  and 

[B][l]  If  the  separate  account  is 
organized  as  a  management  investment 
company,  a  representation  that  the 
account  will  have  a  board  of  directors  a 
majority  of  whom  are  not  interested 
persons  of  the  separate  account, 
formulate  and  approve  any  plan  under 
Rule  12b-l  to  finance  distribution 
expenses;  or 

(2]  If  the  separate  account  is 
organized  as  a  unit  investment  trust,  a 
representation  that  the  account  will 
invest  only  in  management  investment 
companies  which  have  undertaken  to 
have  a  board  of  directors,  a  majority  of 
whom  are  not  interested  persons  of  the 
company,  formulate  and  approve  any 
plan  under  Rule  12b-l  to  finance 
distribution  expenses. 

Notwithstanding  the  provisions  of  this 
paragraph  (b)(13)(iii)(F),  no  risk  charge 
may  be  deducted  in  reliance  thereupon 
if  the  registration  statement  or 
amendment  thereto  which  initially  sets 
forth  the  deduction  of  such  charge  or  its 
increase  becomes  effective  by  lapse  of 
time  pursuant  to  section  8(a)  of  the  19.^3 
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Act  or  Rule  486  |17  CFR  230.4861  ■ 
thereunder.  Such  charge  shall  be 
disclosed  in  the  prospectus  and  shdil  not 
be  less  than  fifty  per  centum  of  the 
maximum  charge  for  risk  assumption  as 
disclosed  in  the  prospectus  and  as 
provided  for  m  the  contract.  An> 
separate  account  organized  under  the 
Act  as  a  management  investment 
company  and  deducting  a  risk  charge 
pursuant  to  this  section  shall  be  exempt 
from  section  12(b)  and  Rule  12ki-l 
thereunder  to  the  extent  that  monies 
derived  from  the  risk  charge  may  be 
used  to  finance  distribution  of  the 
scheduled  contracts: 

(iv)  Sections  27(c)(1)  and  27(d). 
sections  2(a)(32)  and  22(c)  and  Rule  22c- 
1  thereunder,  to  the  extent  that: 

(A)  Such  sections  require  that  the 
scheduled  contract  be  redeemable  or 
provide  for  a  refund  in  cash.  Provided, 
That  the  contract  provides  for  election 
by  the  contractholder  of  a  cash 
surrender  value  or  certain  non-forfeiture 
and  settlement  options  which  are 
required  or  permitted  by  the  insurance 
law  or  regulation  of  the  jurisdiction  in 

w  hich  the  contract  is  offered.  And 
provided  further.  That  unless  required 
by  the  insurance  law  or  regulation  of  the 
jurisdiction  in  which  the  contract  is 
offered  or  unless  elected  by  the 
contractholder.  the  contract  shall  not 
provide  for  the  automatic  imposition  of 
any  option,  including,  but  not  limited  to. 
an  automatic  premium  loan,  which 
would  involve  the  accrual  or  payment  of 
an  interest  or  similar  charge. 

(B)  Subject  to  other  provisions  of  this 
Rule,  sales  loads  may  be  deducted  upon 
redemption. 

(v)  Section  27(d).  Provided.  That  the 
scheduled  contract  gives  the  holder 
thereof  the  right  to: 

(A)  Surrender  the  contract  at  any  time 
during  the  first  24  months  after  issuance 
and  receive  in  cash  an  amount  not  less 
fhan  the  sum  of  the  present  value  of  his 
contract  which  is  the  cash  surrender 
value  next  computed  after  receipt  by  the 
life  insurer  of  the  request  for  surrender 
in  proper  form,  plus,  depending  upon  the 
period  over  which  such  contract  has 
been  retained  by  the  contractholder.  an 
amount  which  is  a  refund  of  any  excess 
paid  fur  sales  loading  prior  to  or  in 
connection  with  the  surrender:  Provided, 
hoiveve.'.  That  if  payments  for  the 
contract  have  not  been  duly  paid  on  the 
date  the  request  for  surrender  is 
received  by  the  life  insurer,  and  if  the 
sum  of  the  cash  surrender  value  and  the 
amount  of  any  excess  sales  loading 
which  would  otherwise  be  refund^ible  in 
cash  were  applied  to  provide  {without 
sales  loading)  a  non-forfeiture  benefit  in 
accordance  with  the  contract,  then  the 
contractholder  shall  be  entitled  to 


receive  in  cash  the  present  value,  next 
computed  after  receipt  by  the  life  insurer 
of  the  request  for  surrender  in  proper 
form,  of  any  non-forftiture  benefit  then 
in  force.  The  amount  of  sales  loading  to 
be  refunded  shall  be  equal  to  that  part 
of  the  sales  loading  in  excess  of  the  sum 
of  30  per  centum  of  payments  for  the 
first  contract  year  plus  10  per  centum  of 
the  payments  made  for  the  second 
contract  year  and 

(B)  Convert  the  contract  at  any  time 
daring  the  first  24  months  after  issuance 
so  long  as  payments  ere  duly  made  to  a 
life  insurance  policy  on  the  life  of  the 
insured  pursuant  to  a  plan  of  insurance 
(other  than  a  plan  involving  a  scheduled 
contract  as  defined  in  paragraph  (c)(1) 
of  this  Rule  or  a  flexible  contract  as 
defined  in  paragraph  (c)(1)  of  Rule  6e- 
3(T))  specified  in  the  contract,  issued  by 
the  life  insurer  or  by  nn  affiliated  life 
insurance  company,  which  provides  for 
the  same  initial  amount  of  insurance  as 
the  scheduled  contract  and  premiums 
which  are  based  on  the  same  issue  age 
and  risk  classification  of  the  insured  as 
the  scheduled  contract,  which 
conversion  shall  be  subject  to  an 
equitable  adjustment  in  payments  and 
cash  values  to  reflect  variances,  if  any. 
in  the  payments  and  cash  values  under 
the  scheduled  contract  and  the  new 
policy.  The  method  of  computing  such 
adjustment  shall  be  filed  with  the 
Co.mmission  as  an  exhibit  to  the  form 
required  under  paragraph  (b)(3)(ii)  of 
this  Rule; 

(vi)  A  depositor  or  principal 
underwriter  for  a  scheduled  contract 
sold  subject  to  section  27(d)  or  section 
27(f).  or  both,  shall  be  exempt  from  the 
requirements  of  Rule  27d-l  [17  CFR 
270.27d-l]  if  an  insurance  company 
undertakes  in  writing  to  guarantee  the 
performance  of  all  obligations  of  such 
depositor  or  principal  underwriter  under 
sections  27(d)  and  27(f)  to  refund 
charges  and  such  insurance  company, 
depositor  and  principal  underwriter 
comply  with  all  provisions  of  Rule  27d-2 
|17  CFR  270.27d-2]: 

(vii)  Section  27(e)  (15  U.S.C.  80a-27(e)) 
and  Rule  27e-l  [17  CFR  270.27e-lJ 
thereunder,  to  the  extent  that  the 
separate  account  and  the  depositor  and 
principal  underwriter  therefor,  when 
such  persons  are  subject  to  paragraph 
(b)(13)  (v)(A)  of  this  Rule,  are  required 
to  provide  a  notice  of  right  of  surrender 
and  refund  to  holders  of  scheduled 
contracts,  if  the  life  insurer  or  duly 
authorized  agent  provides  a  notice  of 
surrender  and  refund  rights  on  Form  N- 
271-1  [17  CFR  274.301]  (or  a  written 
document  containing  information 
comparable  thereto)  to  the  holder  of  any 
scheduled  contract  under  which  a 
refund  may  be  available.  Provided,  that 


such  notice  shall  be  sent  by  first  class 
mail  or  personal  delivery  to  the 
contractholder: 

(A)  Upon  issuance  of  the  scheduled 
contract,  which  notice  may  be  sent 
together  with  the  issued  contract  and  ^n 
illustration,  in  a  form  appropriate  for 
inclusion  in  the  propectus  for  the 
scheduled  contract,  of  gross  annual 
payments,  death  benefits  and  cash 
surrender  values  applicable  to  the  age. 
sex  and  underwriting  classification  of 
the  insured;  and 

(B)  If  the  contractholder  has  failed  to 
make  a  payment  prior  to  the  expiration 
of  the  refund  right  provided  by 
paragraph  (b)(13)(v)(A)  of  this  Rule  and 
the  contract  has  not  been  reinstated 
within  30  days  following  the  expiration 
of  the  grace  period  provided  in  the 
scheduled  contract  for  making  any 
payment  due.  Provided,  however.  That, 
in  any  event,  if  a  payment  is  not  made 
when  due  such  notice  shall  be  sent  not 
less  thant  15  days  prior  to  the  expiration 
of  the  refund  right,  which  notice  may  be 
sent  together  with  a  notification  that  the 
payment  is  overdue  or  on  offer  to 
reinstate  the  contract: 

(viii)  Section  27(f)  and  Rule  27f-l 
thereunder  [17  CFR  270.27f-l],  Provided. 
That: 

(A)  The  contractholder  may  elect  to 
return  the  contract  within  45  days  of  the 
date  of  the  execution  of  the  application 
for  insurance,  or  within  10  days  after 
receipt  of  the*ssued  contract  by  the 
contractholder.  or  within  10  days  after 
mailing  or  personal  delivery  of  the 
notice  of  the  right  of  withdrawal 
referred  to  in  paragraph  (b)(13)  (viii)(C) 
of  this  Rule,  whichever  is  later,  and 
receive  a  refund  of  all  payments  made 
for  such  contract; 

(B)  A  refund  in  accordance  with 
paragraph  (b)(13)(viii)(A)  of  this  Rule  to 
redeeming  contractholders  will  not  in 
any  way  affect  the  interests  in  the 
separate  account  or  the  benefits  of  other 
scheduled  or  flexible  contractholders; 

(C)  Notice  of  such  withdrawal  right 
and  a  statement  of  contract  fees  and 
other  charges  on  Form  N-27I-2  [17  CFR 
274.303)  (or  a  written  document 
containing  information  comparable 
thereto)  is  sent  by  first  class  mail  or 
personal  delivery  to  the  contractholder, 
which  notice  and  statement  may  be 
accompanied  by  the  scheduled  contract, 
and  an  illustration,  in  a  form  appropriate 
for  inclusion  in  the  prospectus  for  the 
scheduled  contract,  of  payments,  death 
benefits  and  cash  surrender  values 
applicable  to  the  age,  sex  and 
underwriting  classification  of  the 
insured; 

(D)  The  contractholder,  in  conjunction 
with  the  notice  of  withdrawal  right 
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referred  to  in  paragraph  (b)(13){viii)(C), 
i.s  provided  with  a  form  of  request  for 
refund  of  payments  made,  which  form 
shall  set  forth: 

[1]  Instructions  as  to  the  manner  in 
which  a  refund  may  be  obtained, 
including  the  address  to  which  the 
request  form  should  be  mailed;  and 

[2]  Spaces  necessary  to  indicate  the 
date  of  such  request,  the  contract 
number  and  the  signature  of  the 
contractholder;  and 

(E)  Within  7  days  from  the  receipt  of 
such  duly  executed  timely  request  for 
refund,  the  life  insurer  will  refund  in 
cash  to  the  contractholder  the  entire 
amount  of  payments  made  on  the 
contract:  and 

(ix)  Solely  for  purposes  of  paragraphs 
(b)(13)(v)  and  (b)(13)(viii)  of  this  Rule, 
the  postmark  date  on  the  envelope 
containing  the  scheduled  contract  shall 
determine  whether  such  contract  has 
been  submitted  for  surrender, 
conversion,  or  withdrawal  within  the 
designated  period. 

(14)  Section  32(a)(2)  [15  U.S.C.  80a- 
3\la]{2]],  Provided  That: 

(i)  The  independent  public  accountant 
is  selected  before  the  effective  date  of 
the  1933  Act  registration  statement  for 
scheduled  contracts,  and  the  identity  of 
such  accountant  is  disclosed  in  such 
registration  statement,  and 

(ii)  The  selection  of  the  accountant  is 
submitted  for  ratification  or  rejection  to 
scheduled  contractholders  at  their  first 
meeting  and  within  one  year  after  the 
effective  date  of  the  1933  Act 
registration  statement  for  scheduled 
contracts  unless  the  time  for  the  holding 
of  such  meeting  is  extended  by  order  of 
the  Commission, 

(15)  If  the  separate  account  is 
organized  as  a  unit  investment  trust,  all 
the  assets  of  which  consist  of  the  shares 
of  one  or  more  registered  management 
investment  companies  which  offer  their 
shares  exclusively  to  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both:  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company, 
Provided.  That:  the  board  of  directors  of 
each  investment  company,  constituted 
with  a  majority  of  disinterested 
directors,  will  monitor  such  company  for 
the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  variable  annuity 
contractholders  and  scheduled  or 
flexible  contractholders  investing  in 
such  company;  the  life  insurer  agrees 
that  it  will  be  responsible  for  reporting 
any  potential  or  existing  conflicts  to  the 


directors:  and,  if  a  conflict  arises,  the 
life  insurer  will,  at  its  own  cost,  remedy 
such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company  and 
segregating  the  assets  underlying  the 
variable  annuity  contracts  and  the 
scheduled  or  flexible  contracts:  Then: 

(i)  The  eligibility  restrictions  of 
section  9(a)  shall  not  apply  to  those 
persons  who  are  officers,  directors  or 
employees  of  the  life  insurer  or  its 
affiliates  who  do  not  participate  directly 
in  the  management  or  admmist;ation  of 
any  registered  management  mvestment 
company  described  in  this  paragraph 
(b)(15); 

(ii)  The  life  insurer  shall  be  ineligible 
under  paragraph  (3)  of  Section  9(a)  to 
serve  as  investment  adviser  of  or 
principal  underwriter  for  any  registered 
management  investment  company 
described  in  this  paragraph  (b|(15]  only 
if  an  affiliated  person  of  such  life 
insurer,  ineligible  by  reason  of 
paragraph  (1)  or  (2)  of  section  9(a). 
participates  in  the  management  or 
administration  of  such  company; 

(iii)  The  life  insurer  may  vote  shares 
of  the  registered  management 
investment  companies  held  by  the 
separate  account  without  regard  to 
instructions  from  contractholders  of  the 
separate  account  if  such  instructions 
would  require  such  shares  to  be  voted: 

(A)  To  cause  such  companies  to  make 
(or  refrain  from  making)  certain 
investments  which  would  result  in 
changes  in  the  sub-classification  or 
investment  objectives  of  such 
companies  or  to  approve  or  disapprove 
any  contract  between  such  companies 
and  an  investment  adviser  when 
required  to  do  so  by  an  insurance 
regulatory  authority  subject  to  the 
provisions  of  paragraphs  (b)(5](i)  and 
(b)(7)(ii)(A)of  thisRule;or 

(B)  In  favor  of  changes  in  investment 
objectives,  investment  adviser  of  or 
principal  underwriter  for  such 
companies  subject  to  the  provisions  of 
paragraphs  (b)f5)(ii)  and  (b)(7)(ii)  (B) 
and  (C)  of  this  Rule: 

(iv)  Any  action  taken  in  accordance 
with  paragraph  (b)(15)(iii)  (A)  or  (B)  of 
this  Rule  and  the  reasons  therefor  shall 
be  disclosed  in  the  next  report  to 
contractholders  made  under  section 
30(d)  (15  U.S.C.  80a-29(d))  and  Rule  30d- 
2  [17  CFR  270.30d-2): 

(v)  Any  registered  management 
investment  company  established  bj,  the 
life  insurer  and  described  in  this 
paragraph  (b)(15)  shall  be  exempt  from 
section  14(a),  Provided.  That  until  such 
company  has  total  assets  of  at  least 
SI 00,000  the  life  insurer  shall  have  at 


least  the  minimum  net  worth  prescribed 
in  paragraph  (b)(6)  of  this  Rule:  and 

(iv)  Any  registered  management 
investment  company  established  by  the 
life  insurer  and  described  in  this 
paragraph  (b)(15)  shall  be  exempt  from 
sections  15(a],  16(a).  and  32(a)(2),  to  the 
extent  prescribed  bv  paragraphs 
(b)(7)(i),  (b)(8)(r),  and  (b)[14)  of  this  Rule, 
Provided.  That  the  company  complies 
with  the  conditions  set  forth  in  those 
paragraphs  as  if  it  were  a  separate 
account. 

(c)  When  used  in  this  Rule: 

(1)  "Scheduled  premium  variable  life 
insurance  contract"  means  a  contract  of 
life  insurance,  subject  to  regulation 
under  the  insurance  laws  or  code  of 
every  jurisdiction  in  which  it  is  offered, 
funded  by  a  separate  account  of  a  life 
insurer,  which  contract,  so  long  hs 
payments  are  duly  made  in  accordance 
with  its  terms,  provides  for 

(i)  Payments  which  are  fixed  by  the 
life  insurer  as  to  both  timing  and 
amount; 

(ii)  A  death  benefit  the  amount  of 
which  may  vary  to  reflect  the 
investment  experience  of  the  separate 
account: 

(iii)  A  cash  value  which  vanes  to 
reflect  the  investment  experience  of  the 
separate  account:  and 

(iv)  A  guaranteed  death  benefit. 

(2)  "Incidental  insurance  benefits  ' 
means  insurance  benefits  provided 
pursuant  to  the  scheduled  contract, 
other  than  the  guaranteed  and  variable 
death  benefit,  which  do  not  vary  in 
amount  or  duration  in  accordance  with 
the  investment  experience  of  the 
separate  account,  and  include,  but  are 
not  limited  to,  accidental  death  and 
dismemberment  benefits,  disability 
income  benefits,  guaranteed  insurability 
options,  and  family  income  or  fixed 
benefit  term  riders. 

(3)  "Guaranteed  death  benefit"  is  the 
initial  stated  amount  of  death  benefit  (or 
any  greater  amount)  guaranteed  by  the 
life  insurer  to  be  paid  pursuant  to  a 
scheduled  contract  in  the  event  of  the 
death  of  the  insured  without  regard  to 
the  investment  experience  of  the 
separate  account,  if  payments  are  duly 
made,  reduced  by  an  outstanding  loans 
or  partial  surrenders,  but  does  not 
include  any  incidental  insurance 
benefits. 

(4)  "Sales  load"  charged  on  any 
payment  is  the  excess  of  the  payment 
over  the  sum  of  the  following: 

(i)  The  amount  of  the  cash  value  for 
the  first  contract  year,  if  any.  and  the 
amount  of  the  increase  in  the  cash  value 
for  each  subsequent  contract  year,  that 
is  attributable  to  payments  made  and 
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not  attributable  to  investment  earninjjs; 

(ii)  The  cost  of  insurance  for  the 
perind  for  which  payment  is  made  based 
on  either  the  1958  or  1980 
Commissioners  Standard  Ordinary 
MorSidity  Table  whichever  relcites  to 
rates  guaranteed  by  the  contract  and  the 
assumed  mvestm.ent  rate  specified  in  the 
contract: 

(iii)  A  reasonable  charge  necessary  to 
rover  the  risk  assumed  by  the  life 
insurer  that  the  variable  death  benefit 
will  be  less  than  the  ga.iranteed  death 
benefit: 

(iv)  Any  administrative  expenses  or 
fees  which  are  deducted  pursuant  to 
paragraph  (bJ{13)(iii)(A)  of  this  Rule; 

(v)  A  deduction  for  and  approximately 
equal  to  state  premium  taxes: 

(vi)  Any  additional  charge  assessed  if 
the  insured  does  not  meet  standard 
underwriting  requirements: 

(vii)  Any  additional  charge  assessed 
specifically  for  any  incidental  insurance 
benefits: 

(viii)  Any  additional  charge,  in  the 
nature  of  an  interest  charge,  assessed 
when  payments  are  made  more 
frequently  than  annually:  and 

(i\)  For  a  participating  scheduled 
contract,  a  deduction  for  dividends  to  be 
paid  or  credited  m  accordance  with  the 
di\idend  scale  in  effect  on  the  issue  date 
of  the  contract  assuming  a  gross  annual 
investment  return  for  the  separate 
account  which  funds  such  contract  of  5 
per  centum.  The  deduction  may  be 
determined  by  either  of  the  following 
methods,  but  the  same  method  must  be 
applied  with  respect  to  each  payment 
under  the  contract: 

(A)  The  actuarial  level  annual 
equivalent  of  dividends  to  be  paid  or 
credited  u\,er  the  contract  periods 
described  in  paragraph  (b!(13)(i)  of  this 
Rule,  based  upon  the  mortality,  interest 
and  lapse  assumptions  used  in 
computing  the  dividend  scale  for  the 
contract  multiplied  by  the  fraction  of  the 
contract  year  for  whu  h  the  payment  is 
made:  or 

(B)  That  portion  of  the  dividend  to  be 
paid  for  the  contract  year  which  does 
not  d(  pend  on  the  making  of  additional 
pdymrntb. 

(5)  "Assumed  investment  rate"  is  the 
rate  of  investment  return  specified  in  the 
contract  which  would  be  required  to  be 
credited  to  a  scheduled  contract,  after 
deduction  of  charges  for  federal  income 
taxes,  investment  management  fees, 
portfolio  transaction  expenses  and 
mortality,  expense  and  death  benefit 
guarantees,  to  maintain  the  variable 
death  benefit  equal  at  all  times  to  the 
amount  of  death  benefit,  other  than 
incidental  insurance  benefits,  which 
would  be  payable  pursuant  to  the 


scheduled  contract  if  the  death  benefit 
did  not  vary  according  to  the  investment 
experience  of  the  separate  account. 

(6)  "Variable  death  benefit"  is  the 
amount  of  death  benefit,  other  than 
incidental  insurance  benefits,  payable 
under  a  scheduled  contract  which  varies 
to  reflect  the  investment  experience  of 
the  separate  account  and  which  would 
be  payable  in  the  absence  of  the 
guaranteed  death  benefit. 

[7]  "Payment."  as  used  In  paragraphs 
(b){13)(i).  (b)(13){ii).  and  (b)(13)(v)(A)  of 
this  Rule  and  in  sections  27(a)(2)  and 
27(h)(2)  solely  with  respect  to  scheduled 
contracts,  means  the  gross  premium 
payment  made  less  any  portion  of  such 
gross  premium  charged  for  or 
attributable  to  the  items  specified  in 
paragraphs  (c)(4)(vi).  {c)(4)(vii).  and 
(c)(4){viii)  of  this  Rule.  "Payment,"  as 
used  in  any  other  section  of  this  Rule, 
means  the  gross  premiums  paid  or 
payable  for  the  scheduled  contract, 

(8)  "Cash  value"  means  the  amount 
that  would  be  available  in  cash  upon 
voluntary  termination  of  a  contract  by 
its  owner  before  it  becomes  payable  by 
death  or  maturity,  without  regard  to  any 
charges  that  may  be  assessed  upon  such 
termination  and  before  deduction  of  any 
outstanding  contract  loan. 

(9)  "Cash  surrender  value"  means  the 
amount  available  in  cash  upon 
voluntary  termination  of  a  contract  by 
its  owner  before  it  becomes  payable  by 
death  or  maturity,  after  any  charges 
assessed  in  connection  with  such 
termination  have  been  deducted  and 
before  deduction  of  any  outstanding 
contract  loan. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  [5  U.S.C. 
605(b)|.  the  Chairman  of  the  Commission 
has  certified  that  the  amendments  to 
rule  6e-2  proposed  herein  will  not.  if 
adopted,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification,  including  the 
reasons  therefor,  is  attached  to  this 
release. 

Paperwork  Reduction  Act 

The  information  collection 
requirement  imposed  by  these 
amendments  to  rule  6e-2  has  been 
approved  by  the  Office  of  Management 
and  Budget.  I 

Statutory  Authority 

Proposed  amendments  to  rule  6e-2  are 
issued  pursuant  to  the  provisions  of  sections 
6(e)  [15  U.S.C.  80a-6(e)j  and  38(a)  [15  U.S.C. 
60a-37(a)]of  the  Act. 


By  the  Commis.sion. 
John  Wheeler, 
Secretary. 
M.irrh  15.  1985. 

Regulatory  Flexibility  Act  Certification 

I.  John  S.R.  Shad,  Chairman  of  the 
Securities  and  Exchange  Commission, 
hereby  certify  pursuant  to  5  U.S.C, 
605(b)  that  these  amendments  to  rule 
6e-2  under  the  Investment  Company  Act 
of  1940,  if  adopted  by  the  Commission, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of 
"small  entities."  as  that  term  has  been 
defined  under  the  Commission's  rules.  1 
base  this  certification  on  the  ground  that 
the  rule,  if  amended,  would  not  affect  a 
substantial  number  of  small  entities.  It 
has  been  the  Commission's  experience 
thai  no  issuers  of  scheduled  premium 
variable  life  insurance  qualify  as  small 
entities  for  purposes  of  the  Act.  and  it  is 
my  belief  that  these  amendments  would 
not  result  in  smaller  enfities  entering,  or 
being  discouraged  from  entering  this 
market. 

Dated:  March  15,  1985. 
|ohn  S.R.  Shad, 
Chairman. 
[FR  Doc.  8.1-(i969T'iled  3-22-B5:  8:45  amj 
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17  CFR  Part  275 
Release  No.  IA-961;  File  No.  87-11-851 

Conditional  Exemption  To  Allow 
Registered  Investment  Advisers  To 
Ctiarge  Fees  Based  Upon  a  Share  of 
Capital  Gains  Upon  or  Capital 
Appreciation  of  a  Client's  Account 

AGENCV:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  is  proposing 
for  comment  a  rule  under  the  Investment 
Advisers  Act  of  1940  to  permit 
registered  investment  advisers  to  charge 
certain  clients  performance  or  incentive 
fees.  Under  the  Advisers  Act  investment 
advisers  subject  to  registration  are  not 
permitted  to  receive  this  type  of 
compensation  except  under  limited 
circumstances  specified  in  the  Act  or 
pursuant  to  Commission  exemptive  rule 
or  order.  The  conditions  specified  in  the 
proposed  rule  include  conditions 
developed  by  the  Commission,  in  a 
series  of  individual  exemptive  orders 
which  have  granted  relief  from  the 
prohibition  against  performance  based 
compensation,  to  provide  alternative 
safeguards  to  the  statutory  prohibition. 
If  adopted,  the  proposed  rule  would 
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allow  registered  investment  advisers 

and  their  clients  considerably  more 

flexibility  in  structuring  compensation 

arrangements. 

DATE:  Comments  must  be  received  on  or 

before  May  31,  1985. 

ADDRESS:  Comments  should  be 
submitted  in  triplicate  to  John  Wheeler, 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Comment 
letters  should  refer  to  File  .\"o  S7-11-85. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  m  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street,  .NW.,  Washington.  D.C. 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Podesta.  Chief  (202-272-2107),  or 
Forrest  R.  Foss,  Special  Counsel  (202- 
272-2097),  Office  of  Disclosure  and 
Adviser  Regulation,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.,  Washington.  DC.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  is  today  proposing  for 
comment  Rule  205-3  under  the 
Investment  Advisers  Act  of  1940  ("the 
Advisers  Act").  The  proposed  rule 
would  permit  a  registered  investment 
adviser  to  be  compensated  on  the  basis 
of  a  share  of  the  capital  gains  on  or 
capital  appreciation  of  a  client's  assets. 
This  type  of  compensation,  which  is 
commonly  referred  to  as  a 
"performance"  or  "incentive  "  fee,  would 
be  permitted  if  the  following  conditions 
are  met:  (a)  The  client  has  at  least 
$500,000  under  the  adviser's 
management  or  a  net  worth  in  excess  of 
Sl.000.000;  (b)  the  adviser's 
compensation  is  based  on  a  formula 
which  includes,  in  all  cases,  realized 
capital  losses  and,  under  certain 
circumstances,  unrealized  capital 
depreciation;  (c)  the  contract  provides 
that  the  cumulative  losses  in  the  client  s 
account  are  taken  into  consideration 
when  computing  the  performance  fee; 
(d)  the  adviser  dicloses  certain 
information  tu  the  client  and  (e)  the 
adviser  re.isonably  believes  that  the 
contract  represents  an  arm's-length 
arrangement  between  the  parties  and 
that  the  client,  alone  or  together  with  the 
client's  independent  agent,  understands 
the  risks  of  the  performance  fee 
contract. 

The  proposed  rule  imposes  additional 
requirements  for  advisory  contracts  with 
investment  companies,  business 
development  companies  and  certain 
other  pooled  investment  vehicles 
defined  in  the  rule  by  the  term  "private 
investment  company."  Generally,  in 
order  for  these  entities  to  enter  into 


performance  fee  advisory  contracts 
under  the  proposal,  each  of  their  equity 
owners  must  meet  the  proposed  rule's 
test  for  account  size  or  net  worth 

The  proposed  rule  is  similar  to.  but 
more  restrictive  than  a  rule  proposed  in 
1983  'Ahuh  was  withdrawn  in  1984. 

I.  Background 

Section  205  of  the  Advisers  Act 
prohibits  an  investment  adviser  subject 
to  registration  from  entering  into, 
extending,  renewing  or  performing  any 
investment  advisory  contract  which 
provides  for  compensation  to  the 
investment  adviser  on  the  basis  of  a 
share  of  capital  gains  upon  or  capital 
appreciation  of  the  funds  or  any  portion 
of  the  funds  of  the  client.  This  general 
prohibition  against  performance-based 
compensation  does  not  apply  to  (i) 
advisory  contracts  which  provide  for 
compensation  based  on  the  total  value 
of  the  client's  account  averaged  over  a 
definite  period,  or  as  of  definite  dates  or 
taken  as  of  a  definite  date;  (ii)  contracts 
with  investment  companies  registered 
under  the  Investment  Company  Act  of 
1940  ("Investment  Company  Act") 
provided  that  an  appropriate  fulcrum  fee 
is  used  '  (lii)  advisory  contracts  relating 
to  the  investment  of  assets  in  excess  of 
SI .000,000  with  persons  other  than 
trusts,  collective  trust  funds,  or  separate 
accounts  referred  to  in  section  3(c)(ll) 
of  the  Investment  Company  Act  [15 
use.  80a-3(c)(ll)]  provided  that  an 
appropriate  fulcrum  fee  is  used;  and  (iv) 
advisory  contracts  involving  business 
development  companies  provided  the 
conditions  set  forth  m  Section  205(C)  of 
the  Advisers  Act  [15  U.S.C.  80b-5(C)  are 
met. 

The  general  prohibition  of  Section  205 
against  performance  fees  was  enacted 
by  Congress  in  1940  to  protect  advisory 
clients  from  com.pensation  arrangements 
which  Congress  believed  might 
encourage  advisers  to  take  undue  risks 
in  managing  clients  funds  in  order  to 
increase  an  advisorv  fee.^  However,  in 


'  A  fulcrum  fee  is  one  in  which  the  adviser's  fee  is 
averaged  over  a  specified  period  and  increases  and 
decreases  proportionately  with  the  investment 
performance  of  the  company  or  Tund  in  relation  to 
the  investment  record  of  an  appropriate  index  of 
securities  prices. 

''  H.R.  Rep.  No.  2639,  76th  Cong.  3d  Sess.  29  (1940|. 
Performance  fees  were  characterized  as.  "heads  I 
win,  tails  you  lose,"  arrdngemenis  in  which  the 
adviser  had  everything  lo  gain  if  successful  and 
little,  if  anything  to  lose,  if  not.  S.  Rep  No.  1775,  76th 
Cong  3d  Sess.  22  11940).  See  also.  Report  of  the 
Securities  and  Rxchangc  Commission  on  investment 
Counsel,  Investment  Management.  Investment 
Supervisory  and  Investment  Advisory  Services,  H.R. 
Doc.  No.  477.  76th  Cong.,  3d  Sess.  30  (1939). 


endcting  the  general  exemptive 
provision  of  the  Advisers  Act  in  1970. 
Section  206A,'  Congress  specifically 
Contemplated  Commission  action  m 
appropriate  cases  "to  exempt 
persons  *   '   '  from  the  bar  on 
performance  (feesl."  ■* 

In  lune  1983.*  the  Commission 
proposed  for  comment  a  rule  under 
Section  205  of  the  Advisers  Act 
(heredfler  the  "1983  proposal"),  which 
would  have  provided  general  exemptive 
relief  from  the  prohibition  against 
performance-based  compensation 
provided  certain  conditions  were  met. 
The  rationale  for  the  proposal  was  that 
certain  clients,  because  of  their  wealth 
and  financial  knowledge  and 
experience,  may  not  need  the 
protections  which  the  prohibition  on 
performance  fees  is  intended  to 
provide, '•The  1983  proposal  was  based 
on  a  review  by  the  Commission  of  the 
legislative  history  of  section  205(1), 
indivic^ual  exemptive  orders  granting 
relief  from  the  prohibitions  of  that 
section, '  and  the  experience  of  other 
regulatory  authorities  in  areas  where 
performance  fees  are  allowed." The 
review  was  undertaken,  in  part,  in 
response  to  criticism  of  the  prohibition 
by  the  investment  advisory  industry  and 
its  representatives.* 


'  Under  Section  206A  of  the  Advisers  Act.  Hie 
Commission  is  authorized,  by  rule  or  regulation, 
upon  its  own  motion,  ot  by  order  upon  application, 
to  exempt  conditionally  or  unconditmnalK  any 
person  or  transaction  from  any  provision  of  the  Act 
if  and  to  the  extent  that  such  exemption  is 
necessary  or  appropriate  m  the  public  interest  and 
consistent  with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  Advisers  .Art 

<  S,  Rep  No.  91-184  91st  Cong  ,  1st  Se.ss.  46 
(19691;  H.R  Rep  No  91-1382,  91sl  Cong..  2d  Sess  42 
(1970). 

MnvestmenI  Advisers  Act  Release  No  865,  (48  FR 
27771,  |une  17,  1983|. 

'The  1983  proposal  set  forth  a  two-part  lest  lo 
determine  client  eligibility  lo  enter  into  a 
performance  fee  contract  The  first  part  required 
that  the  adviser  made  a  finding  that  the  client  or  his 
representative  was  sufficiently  knowledgeable 
about  and  experienced  in  financial  and  business 
matters  to  understand  the  merits  and  risks  of  the 
performance  fee  contract  The  second  part  required 
the  performance  fee  contract  to  relate  lo  a  minimum 
of  5150,000  in  assets. 

'At  the  time  the  proposal  was  published,  the 
Commission  had  issued  nine  orders  for  exemption 
from  the  prohibition  of  section  205(1).  Since  that 
time,  the  Commission  has  issued  six  additional 
ordei-s. 

'The  1983  release  noted  that  "neither  the  federal 
banking  laws  nur  the  Commodities  Futures  Trading 
Act  prohibit  the  receipt  of  performance-based 
compensation  by  banking  institutions  or  commodity 
pool  operators  and  commodity  trading  advisers 
subject  to  regulation  under  those  laws.    Investment 
Advisers  Act  Release  No  865  48  KR  27771, 17772 
(note  7). 

'The  release  referred  lo  criticism  that  il  was 
unnecessary  tu  apply  the  section  205(1)  prohibition 
to  advisory  contracts  with  wealthy  and 
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In  May  1984,  the  Commission 
withdrew  the  1983  proposal  '"stdting 
that  the  comments  received  on  the 
proposal  reflected  divergent  views,  and. 
in  light  of  the  comments,  and  upon 
further  analysis,  the  Commission  had 
decided  not  to  provide  general 
exemptive  relief  from  Section  205  at  that 
time. 

Upon  re-examination  of  the  matter, 
the  Commission  has  decided  to  again 
propose  a  general  exemptive  rule  under 
section  205  of  the  Advisers  Act. 
Although  similar  to  the  1983  proposal  in 
certain  respects,  new  proposed  rule  205- 
3  contains  several  significant  differences 
which  reflect  comments  made  on  the 
1983  proposal  "and  the  inclusion  of  two 
iiddiliondl  conditions  used  in  individual 
exemptive  orders  granted  from  the 
Section  205(1)  prohibition. '-"Also  the 
new  proposal  replaces  the  "knowledge 
and  experience"  test  of  the  1983 
proposal  with  other  conditions  designed 
to  ensure  that  the  rule  is  limited  to 
c  lients  who  are  able  to  fend  for 
themselves  in  negotiating  their  advisory 
contracts. 

The  conditions  of  the  proposed  rule 
have  been  designed  in  light  of  the 
specific  provisions  of  Section  205  of  the 
Act  and  Congressional  intent  with 
regard  to  the  limitations  on  performance 
fees.  Although  some  commentators 
suggested  that  only  an  objective  test  of 
financial  means  be  used,  the 
Commission  continues  to  believe,  as  it 
stated  in  the  1983  proposal: 

Section  205  currently  contains  u  specific, 
limited  exception  froin  the  general 
proh:bition  against  performance  fees  for 
accounts  of  more  than  Sl.OOO.aX)  only  if  the 
account  provide*  for  a  fulcrum  fee.  It  would 
be  difficult  to  predicate  a  broader  exemption 
exclusively  on  a  means  test,  other  than  one 
that,  per.haps.  set  a  minimum  account  size 
that  was  substantially  higher  than 
Si  ,000.000. '■• 

The  specific  provisions  of  the 


sophisticated  investors,  the  disincentive  the 
proh;bition  may  create  to  invest  in  secunties,  and 
the  fact  that  certain  investment  advisers  could 
avoid  the  restriction  by  structuring  their  services  so 
as  to  be  exempt  from  registration  under  the 
Advisers  Act.  48  FR  27~72-2~73. 

'"Investment  Advisers  Act  Release  No.  911,  Mav 
Z.  1984.  149  FR  19524.  .May  8.  1984). 

' '  In  response  to  the  1983  proposed  rule.  The 
Commission  received  3?  comment  letters  from  35 
rommenlators.  Twenty-three  persons  expressed 
support  for  the  proposj]  although  many 
recommended  certain  changes  or  modifications.  A 
number  of  commentators  ob|ected  to  the  rule  as 
proposed  or  expressed  significant  reservations 
about  It.  The  remaining  commentators  questioned 
whether  any  relaxation  of  the  performance  fee 
prohibition  was  necessary  or  appropriate  or 
dbiected  to  the  Commission  s  rationale  for 
proposing  the  rule. 

"The  individual  exemptive  orders  impose 
conditions  on  the  receipt  of  performance  fees  which 
are  considerably  more  stringent  than  those  set  forth 
in  the  1983  proposal.  See  discussion,  infm. 

'^46^27773.27774. 


proposed  rule  are  discussed  in  detail 
below. 

n.  General  Provisions  of  the  Rule 

.4.  Exemption 

Paragraph  (a)  of  the  proposal  would 
provide  relief  from  the  general 
prohibition  of  Section  205(1)  of  the 
Advisers  Act  to  permit  a  registered 
investment  adviser  to  enter  into, 
perform,  renew  or  extend  an  advisory 
contract  which  provides  for  a 
performance  fee  provided  all  of  the 
conditions  of  the  proposal  are  met. 
Paragraph  (b)  of  the  proposed  rule 
describes  the  types  erf  clients  with  whom 
performance  fees  would  be  permitted. 


B.  Eligible  Clients 

Paragraph  (b)  sets  forth  an  objective 
test  of  measuring  client  eligibility.  In  the 
Commission's  view,  an  objective 
financial  means  test  is  necessary  to 
ensure  that  clients  entering  into 
performance  fee  contracts  are  capable 
of  bearing  the  risks  associated  with 
performance  fees.  Each  of  the  exemptive 
orders  granted  under  Section  205(1)  to 
allow  a  performance  fee  has  contained  a 
client  financial  eligibility  test. 
Commentators  on  the  1983  proposal 
generally  endorsed  an  objective  test 
although  there  was  a  wide  range  of 
opinion  as  to  what  the  exact  test  should 
be. 

The  objective  eligibility  test  of 
proposed  paragraph  (b)  is  divided  into 
four  parts  depending  on  the  nature  of 
the  client.  The  nature  of  these  tests  and 
the  reasons  for  proposing  the  particular 
standards  set  forth  in  paragraph  (b)  are 
discussed  below. 

1.  General  Rule.  Paragraph  {b)(l)  of 
the  proposed  rule  requires  that  the  chent 
be  a  natural  person  or  a  company  (with 
certain  exclusions)  which,  immediately 
after  the  contract  is  entered  into,  has 
S50G.00G  under  the  management  of  the 
advisor  or  a  net  worth  in  excess  of 
Sl.000,000,  I 

These  alternative  tests  of  assets  under 
management  and  net  worth  reflect 
comments  received  on  the  1983  proposal 
and  standards  developed  in  connection 
with  individual  exemptive  orders.  Under 
the  1983  proposal,  a  client  would  have 
been  required  to  place  at  least  $150,000 
under  the  adviser's  management 
pursuant  to  the  performance  fee 
contract.  Although  the  many  comments 
on  this  provision  refiected  a  wide  range 
of  opinion,  a  number  of  commentators 
urged  the  Commission  to  adopt  a  more 
restrictive  eligibility  test  by  raising  the 
account  size  to  8500,000  or  81,000,000  or 
applying  a  similar  standard  based  on 
client  net  worth.  The  exemptive  orders 
granted  by  the  Commission  under 


Section  205  have  required  various  client 
financial  eligibility  tests. "Based  on  the 
comments  received  on  the  1983  proposal 
and  a  review  of  the  individual 
exemptive  order,  '*  the  Commission 
believes  that  the  proposed  financial  test 
should  adequately  ensure  that  the  rule 
would  be  limited  to  advisorj'  contracts 
with  clients  who  are  capable  of 
understanding  and  bearing  the 
increased  risks  which  may  be 
associated  with  incentive  fee 
arrangements. 

It  should  be  noted  that  the  assets 
under  management  test  relates  to  the 
total  amount  of  assets  which  the  client 
has  under  the  adviser's  management 
immediately  after  the  contract  is  entered 
into  and  not  just  that  portion  which  will 
be  managed  pursuant  to  an  incentive  fee 
arrangement.  Additionally  the  net  worth 
of  a  person  could  include  assets  held 
jointly  with  the  person's  spouse. 

2.  Companies.  As  noted,  under 
paragraph  (b)(1)  an  adviser  may  enter 
into  performance  fee  contracts  with 
companies  as  well  as  with  natural 
persons.  However,  the  proposed  rule's 
eligibility  provisions  with  respect  to 
contracts  with  companies  depend  upon 
the  nature  of  the  company. 

The  term  company  as  used  in 
paragraph  (b)(1)  is  defined  in  the 
proposal  to  have  the  same  meaning  as  in 
section  202(a)(5)  of  the  Advisers  Act  [15 
U.S.C.  80l>-2{a)(5)).  That  section  defines 
the  term  to  include  a  corporation,  a 
partnership,  an  association,  a  joint-stock 
company,  a  trust  or  any  organized  group 


"See,  for  example,  junka  &  Voyics  (Investment 
Advisers  Act  Release  Nos.  901  and  925.  March  13. 
1984  and  August  15.  1984.  respectively)  ($500,000 
minimum  net  worth  combined  with  $150,000 
minimum  investment):  Cigna  Capital  Advisers.  Inc. 
(Investment  Advisers  Act  Release  .Nos.  842  and  850, 
March  8. 1983  and  April  7. 1983.  respectively) 
(SIO.OOO.OOO  net  worth,  annual  income  in  each  of  the 
two  years  preceding  the  investment  in  excess  of 
$1,000,000,  and  minimum  investment  of  $1,000,000) 

"Most  of  the  exemptive  orders  issued  from  the 
Section  205(1)  prohibition  against  performance  fees 
have  contained  objective  eligibility  standards  which 
are  at  least  as  restrictive  as  the  $500,000  assets 
under  management  test  or  $1,000,000  net  worth  test 
of  the  proposal.  Many  of  these  orders  require  both  a 
minimum  net  worth  and  a  minimum  investment. 
See.  for  example,  the  two  orders  cited  in  note  14. 
supra,  and  Presidio  Management  (Investment 
Advisers  Act  Release  Nos,  939  and  943;  October  25, 
1984  and  November  27,  1984,  respectively) 
(investors  who  are  natural  persons  must  be 
accredited  investors  under  Regulation  D:  have  a 
minimum  net  worth  of  $1,000,000;  make  an 
investment  of  at  least  $150,000;  and.  unless  the 
iovestor  has  at  least  $1,000,000  invested  with  the 
adviser,  the  investor  must  not  invest  more  than  33% 
of  his  invested  capital);  and  TCW  Asset 
Management  Company  (Investment  .Advisers  Act 
Release  .Nos,  931  and  938;  September  13,  1984  and 
October  10,  1984.  respeclively)  (investors  are 
accredited  investors  under  Regulation  D  and  must 
make  a  minimum  investment  of  $2,000,000  or 
investors  must  be  sophisticated  individuals  with  a 
$10,000,000  net  worth). 
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of  persons,  whethpr  incorporated  or  not. 
Under  par.ngraph  (b)(2)  of  the  propostd, 
performap.ee  fee  advisory  contracts  with 
three  types  of  companies  would  be 
permitted  only  if  certain  conditions  set 
forth  in  par.-.graph  t'ij)(2)  of  the  proposal 
are  met. 

3.  Investment  Companies  and 
Business  Development  Cumpanies. 
Paragraph  (b)(2)  of  the  proposal 
provides  that  a  company  which  is  an 
invesinipnl  company  registered  under 
the  Investment  Company  Act  or  a 
business  development  company,  as 
defined  in  Section  202(a)|22|  of  the 
Advisers  Act  [15  U  S  C.  80b-2(a)|22)l, 
may  enter  into  a  performance  fee 
contract  only  if  each  of  the  equity 
owners  of  the  company  is  a  natural 
person  or  company  which,  immediately 
after  the  contract  is  e-itered  into,  has  a 
minimum  of  $500,010  in  assets  under  the 
advisers  management  or  a  net  worth  in 
excess  of  Si. 000,000. ''■ 

The  purpose  of  this  paragr.iph  is 
generally  to  provide  the  same  degree  of 
exemptive  relief  to  persons  which 
individually  meet  the  objective 
eligibility  criteria  of  paragraph  (b)|l) 
and  to  registered  investment  companies 
of  business  development  companies 
defined  in  section  202(a)(22)  of  the 
Advisers  Act  [15  U.S.C,  80b-2(a)(22)) 
which  consist  exclusively  of  such 
persons," 


'•A  question  may  arise  as  to  how  the  proposed 
rule  would  apply  to  a  separate  account  u(  an 
insurance  company  registered  as  a  anil  inveslineMl 
trust  (1!1T)  under  the  Investment  Cornpsny  Art.  In 
such  a  case,  the  contracts  issued  tiy  the  I'lT  will  be 
fiinded  by  one  or  more  underlyins  investmeni 
companies  (the  underlying  funds).  For  certain 
purposes,  the  UIT  may  consider  itself  to  he  the  sole 
shareholder  of  each  underlying  fund  However,  for 
purposes  af  the  proposed  rule,  and  consistent  with 
cii.Tcnt  staff  interpretation  in  this  area,  the  contract 
holders  whose  contract.<i  are  funded  by  the 
underlying  funds  will  be  d'.emed  the  equitj  'jwners 
of  such  fundi.  Therefore,  unless  all  contraci  holders 
satisfied  the  provisions  of  paragraph  !b!(l)  of  the 
proposal,  the  underlying  fund  could  not  en'.er  into 
an  exempted  performance  fee  contract. 

"As  thus  proposed,  (he  i-xemplivc  relief  providitd 
by  paragraph  (b)(2)  would  go  beyond  thai  of  the 
1933  pr.;p,i:-.i)  which  8pecifii.ally  excluded  contracts 
with  an  iiives'ment  company  registered  undt^r  the 
Inve.-itmenI  Company  Act  or  a  business 
development  company  as  defined  in  Seclmn 
202(a)(22)  of  the  Advisers  Act.  In  light  of  the  specific 
statutory  provisions  of  Section  2(75  of  the  Adviser's 
Act  which  address  the  limited  circumstances  under 
which  performance-based  compensation 
arrangements  are  permissible  in  connection  with 
advisory  contracts  with  these  types  of  entities,  the 
Commission  believed  it  would  not  be  appropriate  lo 
grant  further  generic  relief  for  purtormance  fee 
advisory  contracts  with  investment  companies  and 
business  development  companies.  The  new 
proposal  accepts  the  view  of  a  number  of 
commentators  that  a  Section  205  rule  should  not 
exclude  contracts  with  registered  investment 
cumpanies  and  business  development  companies  if 
all  of  the  equity  owners  of  the  companies  meet  the 
tests  of  the  proposal  on  an  individual  basis. 


4,  Private  Investment  Companies. 
New  proposed  rule  205-3  would  apply 
the  same  eligibility  principle  used  in 
connection  with  registered  investment 
companies  and  business  development 
companies  to  certain  other  pooled 
investment  vehicles.  These  vehicles  are 
defined  in  the  proposed  rule  by  the  term 
private  investment  company. 

The  term  "private  investment 
company"  is  defined  in  paragraph  (f)(2) 
of  the  rule  as  a  company  which  would 
be  an  investment  company  under 
section  3(:))  of  the  Investment  Company 
Act  [15  U.S.C.  80a-3(a)|  but  for  the 
exception  provided  from  the  definition 
by  section  31c)(l)  of  that  .Act  [15  U.S.C 
B0a-3(c)(l)|.  Section  3(c)(1)  of  the 
Investment  Company  Act  excludes  from 
the  definition  of  an  investment  company 
any  issuer  whose  outstanding  securities 
(other  than  short  term  paper)  are 
beneficially  owned  by  not  more  than 
one  hundred  persons  and  which  is  not 
making  and  does  not  pr»^sently  propose 
to  make  a  public  offering  of  its 
securities.  Under  paragraph  (bi(2)  of  the 
proposal,  a  private  investment  company, 
like  registered  investment  companies 
and  business  development  companies, 
may  subject  its  assets  to  a  performance 
fee  contract  only  if  each  of  its  equity 
owners  has  S5(X),000  in  assets  under  the 
management  of  the  adviser  or  has  a  net 
worth  of  Si  .000,000  or  more.  The  purpose 
of  creating  a  special  rule  and  definition 
for  private  investment  companies  is  to 
ensure  that  an  adviser  does  not  pool 
small  client  accounts  to  circumvent  the 
general  objective  eligibility  standards  of 
paragraph  (b)(1)  of  the  proposal.  In  this 
connection,  the  proposal  is  similar  in 
intent  to  the  1983  proposal  which 
contained  a  similar  condition  for  limited 
partnerships. 

The  definition  of  the  term  "private 
investment  company"  and  its  effect  on 
the  eligibility  provisions  of  the  proposal 
may  be  illustrated  by  considering  a 
limited  partne'ship  organized  for  the 
purpose  of  investing  in  securities.  The 
limited  partnership  would  be  a  private 
investment  company  under  the  proposed 
rule  if  its  securities  (:he  limited 
partnership  interests)  were  beneficially 
owned  by  not  more  than  100  persons 
and  it  were  not  making  and  did  not 
piesently  propose  to  make  a  public 
offering  of  its  interests, "Under  the 
proposal,  it  could  enter  into  a 
performance  fee  contract  with  a 
registered  adviser  only  if  each  ot  its 
equity  owners  [i.e.  the  limited 


partners)  '"satisfied  the  conditions  of 
paragraph  (b)(1).  By  way  of  example 
only,  the  partnership  would  satisfy  the 
proposal's  financial  means  test  if  the 
limited  partners  consisted  of  the 
following  persons;  (1)  .Xn  individual 
with  a  net  worth  m  excess  of  Sl.0O(j.(XX); 

(2)  an  individual  with  S500.000  under  the 
management  of  the  adviser  even  though 
only  a  portion  of  th.s  amount  was 
subject  to  the  performance  fee  contract; 

(3)  an  industrial  corporation  with  a  net 
worth  in  excess  of  Si  .000,000  (or 
$500,000  under  the  adviser's 
management);  (4)  a  pension  plan  or 
eleemosynary  or  ulher  ennty  described 
in  Section  J(c)  (10)  or  (11)  of  the 
Investment  Company  Act-" [15  US C. 
80a-3(c)  (10)  or  (lllfwith  a  net  worth  in 
excess  of  $1,000.0013  (or  $500,000  under 
the  adviser  s  management):  or  (5)  a 
common  tnist  fund  descnijed  m  Section 
3(i;)(3)  of  the  Investment  Company  Act 
[15  U.S.C.  80a-3(t;)(3)j  with  a  net  worth 
in  excess  of  Si ,000.000  (or  $500,000  under 
the  adviser's  management).  Of  course, 
other  persons  not  cited  in  this  example 
could  be  eligible  limited  partners  if  they 
met  the  requirements  of  the  proposal.^' 


"The  term  public  offering  under  section  3(i:)(ll  of 
the  Investment  Company  Act  has  generally  the 
same  meaning  as  in  section  4(21  of  the  Securities 
Act  of  1933  |15  I'.S.C.  77d(2)|. 


"In  many  cases,  the  adviser  seeking  a 
performance  fee  may  be  the  general  partner  of  a 
limited  p.'jrtnership  ths  adviser  organized  for 
investment  purposes.  Typically,  the  general  pailner 
would  tie  an  equity  owner  of  the  partnership  by 
virtue  of  an  investment  in  the  limited  partnership 
Because  the  adviser's  investment  as  general  partner 
may  be  nominal  and  because  ihe  adviser  it  not  a 
person  for  whom  the  protective  conditions  of  the 
propos.il  are  necessary  proposc'd  paragraph  (h)(2) 
corUains  a  proviso  lo  exempt  the  adviser  from  the 
reguiremeni  that  each  equity  owner  meet  Ihe 
$.500,000  asset  under  management  oi  $1  000.000  net 
worlli  tests. 

"The  statutory  exception  for  fulcrum  fee 
contracts,  which  predates  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA)'|29  U  S  C.  1001 
!•!  Heq).  is  expressly  inapplicable  to  tax  qualified 
pension  trusts  and  separate  accounts  decribed  in 
section  3(r)(ll)  of  the  Investment  Company  An  The 
great  majority  of  pension  trusts  and  accounts 
described  in  section  3(c)(11|  of  the  Investment 
C.impany  Act  are  subject  to  the  fiduciary  provisions 
of  ERIS.A  which  prov  ided  protections  for  plan 
beneficiaries.  Proposed  nile  20,'>-3  would  be 
availa'ole  for  contracts  with  pension  trusts  and 
accounts.  However  pension  Irjsts  and  accounts, 
and  their  advisers,  would  not  be  relieved  of  any  of 
ineir  duties  or  obligations  under  ERISA  with  r*>sp<H:l 
■o  anj  performance  fee  contract. 

-■'  Obviously  persons  eligible  as  limited  partners 
1.1. utd  be  eligible  in  their  individual  capacities  or  in 
other  capacities  as  well,  e.g  ,  as  shareholders  of  a 
corporation  which  corporation  was  a  private 
investment  company  under  the  proposal  A  question 
n.ay  irise  as  lo  Ihe  requirements  of  the  proposal 
where  a  private  investment  company  is  itself  Ihe 
eijuily  owner  of  another  private  investment 
company,  registered  investment  company  or 
business  development  companv  seeking  to  enter 
into  a  performance  fee  contract  under  the  proposal 
III  such  a  case,  the  sa.Tie  rule  applicable  lo  the  first 
level  private  inveslmeni  company,  i.e..  that  each  ot 
its  equity  owners  must  safisfy  one  of  the  allema'e 
tests  of  paragraph  |b)(ll  of  Ihe  rule,  applies  lo  the 
serond  land  any  other)  level  private  investment 
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C  Contractual  Provisions. 


1  Compensation  Formula.  J*roposed 
paragraphs  (c)(1)  and  (2)  require  that  the 
compensation  paid  to  the  adviser  under 
the  rule  with  respect  to  the  performance 
of  any  securities  over  a  given  period  be 
based  on  a  certain  formula.  With  respect 
to  securities  for  which  market 
quotations  are  readily  available,  the 
compensation  formula  must  include  the 
realized  capital  losses  and  unrealized 
capital  depreciation  of  such  securities 
over  the  period.  With  respect  to 
securities  for  which  market  quotations 
are  not  readily  available,  the  formula 
must  include  the  realized  capital  losses 
of  the  securities  over  the  period  and.  if 
the  unrealized  capital  appreciation  of 
the  securities  over  the  period  is 
included,  the  unrealized  capital 
depreciation  of  the  securities  over  the 
period  must  be  included.  It  should  be 
noted  that  proposed  paragraphs  (c)(1) 
and  (2)  set  forth  only  those  elements  of 
the  compensation  formula  which  must 
be  included  in  determining  a 
performance  fee  under  the  rule.  Of 
course,  it  may  be  appropriate  to  include 
other  elements  as  well.  In  the  case  of 
securities  for  which  market  quotations 
are  readity  available,  for  example,  the 
proposed  rule  would  not  prohibit  a 
compensation  formula  based  on  the  net 
of  realized  capital  gains  over  realized 
capital  losses  plus  the  net  of  unrealized 
capital  appreciation  over  unrealized 
capital  depreciation." 

Proposed  paragraphs  (c)(1)  and  (2)  are 
based  primarily  on  the  exemptive  orders 
issued  by  the  Commission  under  section 
205(1)."  Although  these  orders  have 
employed  a  variety  of  means  to  measure 
an  investment  adviser's  performance, 
each  has  included  a  formula  for 


company.  This  result  is  required  b>  paragraph  |til(.:| 
which  excludes  any  pnvate  investment  company 
from  the  companies  referred  to  in  paragraph  (b)(l| 
of  the  rule  unless  each  equity  owner  satisfies  the 
eligibUity  standards  of  paragraph  (h). 

"The  compensation  formula  m  the  proposed  rule 
differs  from  the  formula  set  forth  in  Section 
205(1  )(C)  of  the  Advisers  Act  for  advisory  contracts 
with  business  development  companies  deHned  in 
Section  202(a|(22)  of  the  Advisers  Act  [15  U.S.C. 
80b-2(a)(22)).  Under  that  section,  an  adviser  may 
receive  a  performance  fee  only  if  his  compensation 
does  not  exceed  20%  of  the  realized  capital  gains 
upon  the  funds  of  the  business  development 
company  over  a  specified  period  or  as  of  definite 
dales,  computed  net  of  all  realized  capital  losses 
and  unrealized  captial  depreciation 

"It  is  also  based  on  the  comments  received  on 
the  1983  proposal  which  solicited  specific  comment 
on  whether  an  exemptive  rule  under  section  205 
should  include  requirements  with  respect  to  the 
manner  in  which  a  jierformance  fee  is  calculated. 
Although  a  slight  majonty  of  those  supporting  the 
1983  rule  proposal  and  commenting  on  this  issue 
were  opposed  to  a  specific  compensation  formula,  a 
significant  minority  favored  such  an  approach. 


offsetting  gains  and  losses.-*  The 
proposed  rule  incorporates  this 
approach  as  an  additional  safeguard. 

The  required  components  of  the 
compensation  formula  vary  depending 
en  whether  the  securities  subject  to  the 
performance  fee  contract  are  securities 
for  which  market  quotations  are  readily 
available  or  not. "For  securities  for 
which  market  quotations  are  readily 
available,  the  performance 
compensation  formula  must  include 
realized  losses  and  unrealized 
depreciation.  Among  other  things,  such 
a  formula  will  avoid  the  incentive  which 
an  adviser  might  have  under  a  formula 
which  took  into  account  only  realized 
losses  and  gains  to  "manage  the  fee"  by 
selling  assets  in  order  to  realize  a  gain 
even  though  it  may  not 
be  in  the  interest  of  the  client  to  do  so. 
In  addition,  as  traditional  advisory  fees 
are  often  based  on  total  assets  under 
management  a  formula  which  gives 
effect  to  unrealized  depreciation  should 
not  be  burdensome  for  advisers 
choosing  to  enter  into  performance  fee 
contracts. 

Where  the  securities  subject  to  the 
performance  fee  are  ones  for  which 
market  quotations  are  not  readily 
available,  the  proposed  rule  permits  the 
adviser  and  client  more  discretion  in 
determining  the  compensation  formula. 
Under  paragraph  (c)(2),  unrealized 
depreciation  need  be  included  in  the 
performance  calculation  only  if 
unrealized  appreciation  is  included. 
Because  the  calculation  of  unrealized 
appreciation  and  depreciation  of 
securities  for  which  market  quotations 
are  not  readily  available  may  require 
the  use  of  costly  valuation  procedures, 
this  additional  flexibility  seems 
appropriate. 

2.  Cumulative  Losses.  Paragraph  (c)(3) 
of  the  proposed  rule  requires  that  any 
compensation  paid  to  the  adviser  for  a 
given  period  under  the  rule  be  based  on 
the  lesser  of  (i)  the  gains  in  the  client's 
account  for  that  period;  or  (ii)  the 
cumulative  gains  less  the  cumulative 
losses,  in  the  client's  account  for  that 


"See  for  example.  Bo^ey  Enterprises.  Inc. 
(Investment  Advisers  Act  Release  Nob.  851  and  859. 
April  13.  1983  and  May  11,  1983,  respectively)  (fee 
based  on  percentage  of  realized  capital  gains  net  of 
all  realized  capital  losses  and  unrealized  capital 
depreciation)  and/unAo  and  Voyles  (Investment 
Advisers  Act  Release  Nos,  901  and  925  (March  13. 
1984  and  August  15,  1984,  respectively)  (fee  based 
on  percentage  of  all  net  operating  income  and 
realized  and  unrealized  capital  gains  and,  subject  to 
certain  conditions,  net  operating  and  realized  and 
unrealized  capital  losses). 

''Paragraph  (f)(6|  of  the  proposed  rule  defines  the 
terms  "securities  for  which  market  quotations  are 
readily  available"  and  "securities  for  which  market 
quotations  are  not  readily  available"  in  a  manner 
similar  to  that  of  Rule  2a-4  under  the  Investment 
Company  Act  of  1940.  [17  OT?  27a28-4). 


period  and  all  prior  periods.  This 

provision,  which  is  derived  from  Section 
205  exemptive  orders, ^^  is  designed  to 
ensure  that  the  adviser's  incentive 
compensation  over  the  term  of  the 
contract  will  be  based  on  the  adviser's 
over-all  performance.  A  principal  effect 
of  the  provision  is  that  no  performance 
compensation  will  be  paid  to  the 
investment  adviser  for  a  given  period  if. 
at  the  end  of  the  period,  the  cumulative 
amount  of  losses  in  the  client's  account 
for  the  period  and  all  prior  periods 
exceeds  the  cumulative  amount  of  gains 
for  that  period  and'all  prior  periods. 

The  operation  of  this  provision  is 
illustrated  as  follows.  If,  in  the  first 
contract  year,  losses  in  the  client's 
account,  computed  in  accordance  with 
paragraph  {c)(l)  or  (2),  exceed  gains  by 
590,000.  the  adviser  would  not  receive  a 
performance  fee  for  that  year.  If  in  the 
second  contract  year  gains  in  the  client's 
account  exceed  losses  by  $100,000,  the 
adviser's  performance  fee  for  the  second 
year  would  be  based  only  on  the  net 
SlO.OOO  gain  over  the  two  year  period. 

3.  Percentage  limitation.  The  rule 
would  not  impose  a  percentage 
limitation  on  performance  fees  although 
a  percentage  limit  of  20%  appears  in  the 
statutory  exemption  for  business 
development  companies  and  in  most 
individual  exemptive  orders.  The 
Commission  requests  comment  on 
whether  a  20%  limitation,  or  some  other 
percentage  limitation,  would  be 
appropriate  for  the  types  of  performance 
fee  advisory  contracts  covered  by  the 
rule. 

D.  Disclosure 

Proposed  paragraph  (d)  requires  an 
adviser  relying  on  the  rule  to  disclose  all 
material  information  about  the 
performance  fee  arrangement  include 
the  potential  conflicts  of  interest  which 
a  performance  fee  contract  may  create, 
the  periods  which  will  be  used  to 
measu.'"e  investment  performance,  the 
nature  and  significance  of  any  index 
which  will  be  used  as  a  comparative 
measure  of  investment  performance  and 
the  reason  the  adviser  believes  the 
index  is  appropriate.  Additionally, 
where  the  adviser's  compensation  is 
based  in  part  on  the  unrealized 
appreciation  of  securities  for  which 
market  quotations  are  not  readily 
available,  the  adviser  must  disclosure 
how  the  securities  will  be  valued  and 
the  extent  to  which  the  valuation  will  be 


"See.  for  example.  Shaw  Management  Co..  Inc. 
(Investment  Advisers  Act  Release  Nos.  875  and  87a 
July  29  1983  and  August  24,  1983,  respectively);  and 
Moier  f'  Siebel.  Inc.  (Investment  Adviser  Act 
Release  Nos.  829  and  830.  October  20. 1982  and 
November  16. 1982.  respectively). 
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independently  determined.  All  of  the 
information  required  by  paragraph  (d) 
must  be  disclosed  by  the  adviser  to  his 
client  prior  to  entering  into  the  advisory 
contract.  While  the  rule  specifies  these 
disclosures,  if  does  not.  of  course,  affect 
an  adviser's  obligations  under  any  other 
provisions  of  the  Advisers  Act  or  other 
applicable  law.^' 

It  also  should  be  noted  that,  under 
paragraph  (d)  of  the  proposed  rule,  the 
investment  adviser  may  disclose  the 
required  information  to  either  the  client 
or  the  client's  independent  agent. 

E.  Arm's-length  Transaction 

The  1983  proposal  included  a  financial 
and  business  knowledge  test  of  client 
eligibility.  The  adviser  was  required  to 
reasonably  believe  that  the  client,  alone, 
or  acting  with  a  representative,  had  the 
knowledge  and  experience  in  business 
and  financial  matters  to  evaluate  the 
merits  and  risks  of  a  performance  fee 
arrangement.  The  purpose  of  the  test 
was  to  ensure  that  the  rule  would  be 
limited  to  advisory  contracts  with 
clients  capable  of  fending  for 
themselves.  It  contemplated  that  these 
clients  would  be  able  to  negotiate 
contract  terms  with  the  adviser  which 
adequately  protected  their  interests. 

The  proposed  rule  replaces  the 
knowledge  and  experience  standard  of 
the  1P83  proposal  with  a  different  test. 
In  this  regard,  paragraph  (ej  of  the 
proposed  rule  requires  that  an 
investment  adviser  seeking  to  enter  into 
a  performance  fee  contract  under  the 
rule  reasonably  believe,  immediately 
prior  to  entering  into  the  contract,  that 
the  contract  represents  an  arm's-length 
arrangement  between  the  parties,  and 
that  the  client,  alone  or  together  with  the 
t  lient's  independent  agent,  understands 
the  risks  (jf  the  proposed  method  of 
compensrition. 

The  conditions  of  proposed  paragraph 
(e)  are  intended  in  part  to  supplement 
those  of  paragraph  (d).  An  investment 
adviser  is  a  fiduciary  who  the  Supreme 
Court  held  owes  his  clients  "an 
affirmative  duty  of  'utmost  good  faith, 
and  full  and  fair  disclosure  of  all 
material  facts,'  as  well  as  an  affirmative 
obligation  'to  employ  reasonable  care  to 
avoid  misleading'  his  clients."-" 


"Form  .ADV.  Part  II.  Item  1,  for  example  recjuirea 
disclosure  of  information  about  advisory  fees.  If  the 
proposal  were  adopted,  an  investment  adviser 
rolying  on  the  rule  would  have  to  amend  its  most 
ri'cent  Form  ADV  in  arcordance  with  Rule  204- 
i;b)(l)  to  make  the  information  contained  therein 
•vith  respect  to  fee  arranjicments  aaiurate.  See  also. 
■'Ote  2fl  and  accompanying  text,  infra. 

"S.E.C.  V  Capital  Gains  Ri^searr.h  Bureau.  375 
■..S.  180, 194  11963)  (quoting  Prosser.  Law  of  Torts 

955),  534-.535  and  1  Harper  and  fames.  The  Law  of 
,  oris  (19,W).  541.  respectively). 


Proposed  paragraph  (d]  specifies  certain 
relevant  disclosure  required  of  advisers 
st^eking  to  use  the  rule.  Paragraph  (e) 
seeks  to  ensure  that  the  adviser  does  not 
enter  into  a  performance  fee  contract 
based  on  boilerplate  or  overly  complex 
disclosure  not  understood  by  the  client 
and  that  the  contract  is  the  result  of 
arms-length  negotiations  with  a  client 
who  understands  the  risks  of  the 
arrangement. 

Where  the  client  is  a  company. 
paragraph  (e)  of  the  proposal  allows  the 
adviser  to  look  to  a  specific  person,  or 
group  of  persons,  acting  on  behalf  of  the 
company  in  making  a  determination  of 
whether  the  company  client  understands 
the  risks  of  the  proposed  arrangement.*' 
This  is  designed  to  avoid  problems  for 
advisers  seeking  to  enter  into 
performance  fee  contracts  with 
company  clients. 

The  proposal  makes  clear  that  the 
person  acting  as  a  representative  of  a 
company  under  paragraph  (e)  may  be 
affiliated  with  the  company  entering 
into  the  performance  fee  contract.  Thus, 
the  representative  may  be  a  director, 
officer,  partner  or  employee  of  the 
company  (or  the  trustee  where  the 
company  is  a  trust)  or  any  other  person 
whom  the  company  or  trustee 
designates.  The  only  requirement  is  that 
any  such  person  satisfy  the  definition  of 
a  "client's  independent  agent"  set  forth 
in  paragraph  (f)(4)  of  the  proposal. 

F.  Contract  Extension  or  Renewal 

As  noted  paragraph  (a)  of  the 
proposed  rule  requires  that  a  registered 
adviser  entering  into,  performing. 
renewing  or  extending  a  performance 
fee  contract  subject  to  the  rule  satisfy  all 
of  the  conditions  of  the  proposal.  It 
should  be  noted  that,  among  other 
things,  this  provision  requires  that  the 
client  eligibility  test  of  paragraph  (b) 
and  the  arm's  length  test  of  paragraph 
(e)  be  met  at  the  time  the  performance 
fee  contract  is  renewed  or  extended, 

G.  Definitions 

Proposed  paragraph  (f)  contains 
definitions  used  in  the  proposal. 
Paragrpah  (f)(1)  defines  the  term 
"company",  and  paragraph  (f)(2)  defines 
the  term  "private  investment  company". 
Paragraph  (f)(3)  defines  the  term 
"affiliate"  as  the  term  is  defined  in 
Section  2(a)(3)  of  the  Investment 
Company  Act  [15  U,S.C,  80a-2(a)(3)l. 


"The  person  representing  the  company  need  not 
be  a  natural  person.  Obviously,  a  firm  with  the 
appropriate  expertise  could  function  in  this 
capacity  However,  in  such  a  case,  as  a  practical 
matter,  the  adviser  would  still  have  to  determine 
that  whichever  individual  or  individuals  were  acting 
on  behalf  of  the  firm  understood  the  risks  of  the 
contract. 


Proposed  paragraph  (f)(4)  defines  the 
term    client's  independent  agent." 
Because  of  the  important  role  this 
person  may  play  in  negotiating  a 
performance  fee  contract,  it  is  necessary 
to  ensure  his  independence.  To  this  end. 
paragraph  [P.{4]  of  the  proposal  defines 
the  term  to  include  any  person  agreeing 
to  act  as  the  clients  agent  in  connection 
with  the  contract,  but  excludes  (1)  the 
investment  adviser  seeking  to  rely  on 
the  rule,  his  affiliates,  affiliates  of  his 
affiliates,  and  certain  interested 
persons;  (2)  any  person  who  receives, 
directly  or  indirectly,  from  the 
investment  adviser  or  his  affiliates  any 
compeniiation  in  connection  with  the 
contract:  and  (3)  any  person  with  a 
material  relationship  between  him.self  or 
his  affiliates  and  the  adviser  or  its 
affiliates  that  then  exists,  that  is 
mutually  undeistood  to  be 
contemplated,  or  that  has  existed  at  any 
time  during  the  previous  two  years. 

List  of  Subjects  in  17  CFR  Part  275 

Investment  Advisers,  Reporting 
Requirements,  Securities. 

Text  of  Proposed  Rule 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

Purt  275  of  Chapter  II  of  Title  17  of  the 
Code  of  Federal  Regulations  under  the 
Investment  Advisers  Act  of  1940  is 
proposed  to  be  amended  by  adding  new 
§  2-5.205-3  as  follows: 

§  27S.20S-3    Conditional  exemption  from 
the  compenution  prohibition  of  section 
205<1)  for  registered  investment  advisers. 

(a)  General.  The  provisions  of  section 
205(1)  of  the  Act  shall  not  prohibit  any 
registered  investment  adviser  from 
enting  into,  performing,  renewing  or 
extending  an  investment  advisory 
contract  v\hich  provides  for 
compensation  to  the  investment  adviser 
on  the  basis  of  a  share  of  the  capital 
gains  upon,  or  the  capital  appreciation 
of,  the  funds,  or  any  portion  of  the  funds, 
of  a  client,  Provided.  That  all  the 
conditions  in  this  rule  are  satisfied. 

(b)  Nature  of  the  client.  (1)  The  client 
entering  into  the  contract  subject  to  this 
rule  must  be  a  natural  person  or  a 
company,  as  defined  in  paragraphs 
[b)(2)  and  (f)(1)  of  this  rule,  whose  net 
worth  at  the  time  the  contract  is  entered 
into  exceeds  51,000,000  or  who 
immediately  after  entering  into  the 
contract  has  at  least  5500,000  under  the 
management  of  the  investment  adviser. 
(The  net  worth  of  a  natural  person  may 
include  assets  held  iointly  with  such 
person  8  spouse.) 
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I  J)  The  term  "Company"  as  used  in 
Paraj-mph  (b)(1)  does  not  include  (i)  a 
pruHti;  investment  company,  as  defmed 
in  paragraph  (fl(2)  of  this  rule,  (ii)  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940  or 
(iii)  a  business  development  company, 
as  defined  in  section  202{a)(22)  of  the 
Investment  Advisers  Act  of  1940.  unless 
each  of  the  etjuitv  owners  (other  than 
the  investment  adviser  entering  into  a 
contract  under  the  rule)  of  any  such 
ccmipany  is  a  natural  person  or  company 
described  in  this  paragraph  (b). 

(c)  Cunipen^ation  fornMiln.  The 
compensation  paid  to  the  adviser  under 
this  rule  with  respect  to  the  performance 
of  any  securities  over  a  given  period 
shall  be  based  on  a  formula  which: 

(1)  Includes,  in  the  case  of  securities 
for  whi(.h  market  quotations  are  readily 
available,  the  realized  capital  losses  and 
unrealized  capital  depreciation  of  such 
securities  over  such  period. 

(2)  includes,  in  the  case  of  securities 
for  which  m.arket  quotations  are  not 
readily  available,  (i)  the  realized  capita! 
losses  of  such  securities  over  such 
period  and  (ii)  if  the  unrealized  capital 
appreci.ition  of  the  securities  over  the 
period  is  included,  the  unrealized  capital 
depreciation  of  such  securities  over  the 
period:  and 

(3)  Provides  that  any  compensation 
paid  to  the  adviser  for  a  given  period 
under  this  rule  is  based  on  the  lesser  of 
|i)  the  gains  (computed  in  accordance 
with  paragraphs  (c)  (1)  and  (2)  in  the 
client's  account  for  such  period  or  (ii) 
the  cumulative  gams  less  the  cumulative 
losses,  (computed  in  accordance  with 
paragraphs  (c)  (1)  and  (2|].  m  the  client's 
account  for  such  period  and  al!  prior 
periods. 

(d)  Disclosure.  In  addition  to  the 
requirements  of  Form  ADV.  the  adviser 
shall  disclose  to  the  client,  or  the  client's 
independent  agent,  prior  to  entering  into 
an  advisory  contract  established 
pursuant  to  this  rule  all  material 
information  concerning  the  proposed 
advisory  arrangement  including,  where 
relevant,  the  following: 

(1)  That  the  fee  arrangeriicut  may 
create  an  incentive  for  ihe  adviser  to 
make  investments  that  are  riskier  or 
more  speculative  than  would  be  the  case 
in  the  absence  of  a  perfornionce  fee; 

(2)  That  the  adviser  may  receive 
increased  compensation  with  regard  to 
unrealized  appreciation  as  well  as 
realized  gains  m  Ihe  client's  account; 

(3)  The  periods  which  will  be  used  to 
measure  investment  performance: 

(4)  The  nature  of  any  index  which  will 
be  used  as  a  comparative  measure  of 
investment  perfi)rmance.  the 
significance  of  the  index,  and  the  reason 


the  adviser  believes  the  index  is 
appropriate;  and 

(5)  Where  an  advigpr's  compensation 
is  based  in  part  on  thp  unrealized 
appreciation  of  secui^ties  for  which 
market  quotations  ar^  not  readily 
available,  how  the  seicurities  will  be 
valued  and  the  extern  to  which  the 
valuation  will  be  independently 
determined. 

(e)  Arms-Length  aiitract.  The 
registered  investmenj  adviser  (and  any 
person  acting  on  its  behalf)  who  enters 
into  the  contract  must  reasonably 
believe,  immediately  prior  to  entering 
into  the  contract,  thai  the  contract 
represents  an  arm's-length  arrangement 
between  the  parties  and  that  the  client 
(or  in  the  case  of  a  client  which  is  a  . 
company  as  defined  ih  paragraph  (0(1). 
the  person  represenlihg  the  company), 
alone  or  together  witl  the  clients 
independent  agent,  uiderstands  the 
risks  of  the  proposed  method  of 
compensation.  The  representative  of  a 
company  may  be  a  partner,  director, 
officer  or  an  employeE  of  the  company 
or  the  trustee,  where  Ihe  company  is  a 
trust,  or  any  other  person  whom  the 

( ompany  or  trustee  designates.  i)ul  must 
satisfy  the  defintion  of  client's 
independent  agent  set  forth  in  paragraph 
(0(4).  , 

(f)  Definitions.  For  |he  purpose  of  this 
rule: 

(1)  The  term  "compHny"  has  the  same 
meaning  as  in  section  2d2(a)(5)  of  the 
Act.  but  does  not  include  a  company 
that  is  required  to  be  registered  under 
the  Investment  Comptiny  Act  of  1940  but 
is  not  registered. 

(2)  The  term  "private  investment 
company  "  means  a  company  which 
would  be  defined  as  an  investment 
company  under  section  3(a)  of  the 
Investment  Company  Act  of  1940  but  for 
the  exception  providtxl  from  such 
definition  by  section  3(c)(1)  of  such  Act. 

(3)  The  term  "affiliate"  has  the  same 
meaning  as  in  section;  2(a)(3)  of  the 
Investment  Company  Act. 

(4)  The  term  "client's  independent 
agent "  means  any  person  agreeing  to  act 
as  the  client's  agent  ii)  connection  with 
the  contract  other  tha^: 

(i)  The  investment  cidviser  acting  in 
reliance  upon  this  rul*.  an  affiliate  of  the 
investment  adviser,  ot  an  interested 
person  with  respect  to  the  investment 
adviser  as  defined  in  paragraph  (0(5); 

(iii  A  person  who  receives,  directly  or 
indirectly,  any  compensation  in 
connection  with  the  ct»n;r<ict  from  the 
investment  adviser,  ap  affiliate  of  the 
investment  adviser,  aii  affiliate  of  an 
affiliate  of  the  investrjient  adviser  or  an 
interested  person  of  t^e  investment 
adviser  (described  in  paragrah  (0(ri));  or 


(iii)  A  person  with  any  material 
relationship  between  hinisi.'lf  or  his 
affiliates  and  the  adviser  or  its  affiliates 
that  exists,  or  has  existed  al  any  time 
during  the  previous  two  years. 

(5)  The  term  "interested  person"  as 
used  in  paragraph  (0(4)  means: 

(i)  Any  member  of  the  im.mediate 
family  of  any  natural  person  who  is  an 
affiliated  person  of  the  investment 
adviser: 

(ii)  Any  person  who  knowingly  has 
any  direct  or  indirect  beneficial  interest 
in.  or  who  is  designated  as  trustee, 
executor,  or  guardian  of  any  legal 
interest  in.  any  security  issued  by  the 
investment  adviser  or  by  a  controlling 
person  of  the  investment  adviser:  or 

(iii)  Any  person  or  partner  or 
employee  of  any  person  who  at  any  time 
since  the  beginning  of  the  last  two  years 
has  acted  as  legal  counsel  for  the 
investment  adviser. 

(6)  (i)  The  term  "securities  fur  which 
market  quotations  are  readily  available' 
in  paragraph  (c)  has  the  same  meaning 
as  in  Rule  2(a)(4)(a)(-:)  under  the 
Investment  Companv  Act  of  1940  ji" 

•CFR270.2a-4(a)(l)).' 

(ii)  The  term  "securities  for  which 
market  quotations  are  not  readily 
available"  in  paragraph  (c)  means 
securities  not  described  in  parigraph 
(0(6)(i)  of  this  rule. 

(g)  An  investment  adviser  t  ntcnn^ 
into  or  performing  an  investment 
advisory  contract  under  this  rule  is  not    ■ 
relieved  of  any  obligations  under  section 
206  of  the  Advisers  Act  or  of  any  other 
applicable  provisions  of  the  federal 
securities  laws. 

(h)  Nothing  in  this  rule  relieves  a 
client's  independent  agent  from  any 
obligations  to  the  client  under 
applicable  law. 

Summary  of  Initial  Regulatory 
Flexibility  .Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  ir 
accordance  with  5  U.S.C.  603  regarding 
rule  205-3  proposed  in  this  release.  The 
Analysis  notes  that  the  proposed  rule 
would  permit  registered  advisers  greater 
flexibility  in  structuring  compensation 
arrangements  with  clients. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained  bv 
contracting  Forrest  R.  Foss.  Securities 
and  Exchange  Commission,  Room  3i:i4. 
4.50  Fifth  Street  NW..  Washington.  D  C. 
20549. 

Statutory  Authority 

The  Commission  is  proposing  rule 
205-3  under  the  authority  set  forth  in 
se(:lif)n  206(A)  and  211(a)  of  the 
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Advisers  Act  |15  II.S.C.  80b-6A  and  15 
LI.S.C.  80b-n(a)  respectively!. 

By  the  Commission. 
Jithn  Wheeler, 

'krrrt-tary. 

March  15.  19(10. 
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17  CFR  Parts  210,  230,  239  and  240 
I  Release  No.  33-6570.  lC-14423;  S7-12-85 

Business  Combination  Transacticns— 
Proposed  New  Regisfratici  Forrri  for 
Investment  Companies 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

summary:  The  Commission  is  proposing 
for  public  comment  proposed  Form  N-14 
for  the  registration  of  securities  issued 
by  investment  companies  in  business 
combination  transactions.  If  adopted, 
the  form  would  be  available  to 
management  investment  companies  and 
business  development  companies  and 
would  provide  a  new,  simpler  form  for 
registering  securities  issued  in  those 
types  of  transactions.  Certain  related 
technical  amendments  are  also 
proposed  to  conform  various  provisions 
of  Regulation  S-X  and  the  proxy  rules  to 
proposed  Form  \-14  A  new  rule  also  is 
being  proposed  which  will  permit 
transactions  required  to  l)e  filed  on 
proposed  Form  N-14  to  become  effective 
automatically  on  the  sixtieth  day  after 
the  date  of  filing,  in  the  case  of 
registered  open-end  management 
investment  companies. 
DATE:  Comments  on  proposed  Form  N- 
!4  should  be  received  on  or  before  June 
to.  1983. 

ADDRESS:  Comments  should  be 
submitted  in  triplicate  to  John  Wheeler, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW'., 
Washington,  U.C.  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Podest;i.  Chief.  Office  of 
Disclosure  and  Adviser  Regulation, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission. 
W.ishinpton   D  C  2nv;Q,  (202)  272-210". 

SUPPLEMENTARY  INFORMATION:  The 

Coinmision  is  publishing  for  public 
comment  proposed  Form.  N-14  for  the 
registration  of  securities  issued  by 
certain  investment  companies  in 
exchange  offers  and  business 
combination  transactions  under  Rule  145 
(17  CFR  230.145)  of  the  Securities  Act  of 
1933  ("Securities  Act").  If  adopted,  the 
form  would  replace  Form  S-14  for 


registering  securities  to  be  issued  in 
business  combination  transactions. 
Form  N-14  would  serve  also  as  the 
proxy  or  information  statement  required 
under  applicable  rules  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
Accordingly,  technical  amendments  to 
rules  under  Regulations  14A  (17  CF"R 
240.14a-l  to  14a-101),  and  14C  (17  CFR 
210.1-10  to  210.12-29)  are  being 
proposed  to  indicate  that  compliance 
with  the  disclosure  requirements  of 
Form  N-14  will  satisfy  the  requirements 
of  those  rules.  A  new  rule  also  is  being 
proposed  to  permit  filings  on  Form  N-14 
by  open-end  management  investment 
companies  to  become  effective 
automatically  on  the  sixtieth  day  after 
the  date  of  filing.  If  this  rule  is  adopted, 
the  Commission  will  adopt  an 
amendment  to  its  Rules  of  Organization 
and  Program  Management  (17  CFR  200.1 
et  seq.)  delegating  to  the  Director  of  the 
Division  of  Investment  Management  the 
authority  to  declare  registration 
statements  effective  under  the  rule  and 
to  suspend  effectiveness  when 
necessary. 

Proposed  Form  N-14  is  designed 
particularly  to  permit  open-end. 
management  investment  companies  to 
develop  a  short  prospectus  concerning  a 
business  combination  transaction  and  to 
attach  to  it  the  fund's  current 
prospectus.  In  this  way.  the  Commission 
believes  it  can  simplify  the  registration 
process  and  improve  the  disclosure 
made  to  investors  in  investment 
company  business  combination 
transactions. 

I   Background 

Currently,  investment  companies 
proposing  to  engage  in  business 
combination  transactions  must  comply 
with  the  disclosure  requirements  of 
Form  S-14. '  Form  S-14  was  designed  to 


'Curi-ently.  an  open-end  management  investment 
compHny  may  register  securities  offered  in  a 
transartion  subject  to  Securities  Act  Rule  145  as  a 
post-effective  amendment  to  its  Form  N-IA 
registration  statement,  if  the  amendment  contains 
the  information  required  by  Form  S-14.  See 
Secunties  Act  Release  No.  5510  (|uly  3. 1974)  |3H  FR 
26719  (July  23,  1974)).  If  an  investment  company 
chooses  k)  file  a  post-effective  amendment,  it  may 
designate  shares  previously  registered  for  the 
transaction.  If  proposed  Form  N-14  is  adopted,  it 
would  become  the  exclusive  form  for  registering 
shares  to  be  sold  in  business  combination 
transactions.  Investment  company  registrants  that 
have  previously  registered  an  indefinite  number  of 
shiires  may.  however,  sell  those  shares  by  means  of 
Ihe  prospectus  included  in  the  Form  N-14 
resi-itration  statement.  See  General  Instruction  B  to 
proposed  Form  N-14. 


integrate  the  disclosure  requirements  of 
the  Securities  Act  and  of  the  proxy 
requirements  of  the  Exchange  Act.  The 
filing  of  an  S-14  registration  statement 
satisfies  the  requirement  to  file  a  proxy 
statement  and  form  of  proxy  or 
information  statement,  and  the 
transmittal  of  that  material  to  security 
holders  also  satisfies  the  prospectus 
delivery  requirements  of  the  Securities 
Act.  The  prospectus  portion  of  the  S-14 
registration  statement  consists  of  a 
proxy  or  information  statement  to  the 
extent  required  by  section  14  of  the 
Exchange  .^ct  and  the  rules  thereunder. 
The  prospectus  also  must  contain 
information  required  by  Regulation  S-K 
(17  CFR  229.10-229.802)  under  the 
Securities  Act.  In  addition  to  the 
financial  statements  ordinarily  required 
in  registration  statements  of  registered 
investment  companies,  the  pro  forma 
financial  statements  required  by  Article 
11  of  Regulations  S-.X  (17  CFR  210.11-01 
el  seq.)  also  must  be  furnished. 
One  result  of  the  information 
requirements  of  Form  S-14  is  that 
prospectuses  for  investment  company 
business  combination  transactions  are 
frequently  long  and  complex.  These 
documents  tend  to  be  so  long  and 
complicated  that  many  investment 
company  investors  cannot  realistically 
be  expected  to  read  them,  and  many 
investors  may  not  even  try.  The 
Commission  previously  proposed  Forms 
S-4  and  F-4  to  improve  the  business 
combination  prospectus  for  issuers  other 
than  registered  investment  companies.^ 
Proposed  Form  N-14  represents  a 
continuation  of  the  effort  to  simplify  and 
make  more  understandable  business 
combination  prospectuses  hy  applying 
the  approach  to  prospectus 
simplification  used  by  the  Commission 
in  Form  .\-lA  and  proposed  Form  \-3. 
the  registration  forms  for  oper-f  nd 
management  investment  corripdiies.^ 
That  is.  Form  N-14  would  provide  that 
investors  in  an  investment  companv 
business  combination  transacVion 
receive  information  comparable  to  that 
required  by  Form  N-lA  and  proposed 
Form  N-3  for  primary  offerings.''  The 


'  See  Securities  Act  Release  Act  Release  No.  S3- 
6534  (May  9. 1984)  (49  FR  20833] 

'  Form  N-3.  which  would  be  the  registration  form 
for  separate  accounts  organized  as  open-end 
management  investment  companies,  was  proposed 
lor  public  comment  in  Investment  Company  Release 
No.  13669  (December  23.  1983)  49  FR  614  (January  5. 
1984)  As  discussed  below,  certain  items  of 
proposed  Form  N-14  with  respect  to  such  separate 
accounts  refer  to  items  of  proposed  Form  N-3.  The 
Commission  anticipates  that  it  will  take  final  action 
on  Form  N-3  prior  to  taking  nnal  action  on  Form  N- 
14. 

'  The  disclosure  requirements  of  proposed  Form 
.\-14  for  business  combinations  by  closed-end 

Cnnliniipd 
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Commission  believes  that  investment 
companies  and  their  shareholders  will 
be  better  served  if  mvestment 
companies  deliver  a  shorter  and  simpler 
prospectus  than  is  currently  required  by 
Form  S-14. 

11.  Proposed  Form  N-14 

If  adopted,  Form  N-14  would  become 
the  form  for  registering,  under  the 
Securities  Act,  securities  to  bo  issued  in 
business  combination  transactions  by 
management  investment  companies  and 
business  development  companies.  The 
form  would  be  required  for  use  in 
exch.jnge  offers  and  transactions  of  the 
type  specified  in  Securities  AcA  Rule  14.5 
and  would  be  the  exclusive  form  for 
registering  shares  to  be  sold  in  those 
transactions.  Investment  company 
registrants  that  previously  registered  an 
indefinite  number  of  shares  would, 
however,  be  permittfd  to  sell  those 
shares  u.sing  the  N'-14  prospectus.*  As 
noted  above,  proposed  Form  N-14  also 
may  serve  as  the  proxy  or  information 
statement  used  in  cornection  with  a 
business  combination  transartion.  If 
Regulation  14A,  for  example,  applies  to 
the  transaction,  the  prospectus  could  be 
ill  the  form  of  a  proxy  statement. 

.4.  Structure  of  Proposed  Form  N-14 

The  form  is  divided  into  three  parts. 
Part  A  would  be  the  statutory 
prospectus  and  would  consist  primarily 
of  information  about  the  transaction, 
information  about  the  companies  and 
voting  information.  Part  B  would  consist 
of  additional  information  about  the 
companies  involved  in  the  transaction, 
and  historical  and  pro  forma  financial 
statements  of  the  companies.  The 
requirements  for  a  statutory  prospectus 
(Part  A)  and  Statement  of  Additional 
Information  (Part  B)  is  consistent  with 
the  disclosure  requirements  of  Form  N- 
t A  and  p:(;posed  Form  N-3.  Part  B  need 
not  be  included  m  the  prospectus 
(pro\ided  certain  conditions  are  met) 
but  must  be  made  available  to  investors 
upon  request.  Part  C  would  consist  of 
information  required  to  be  in  the 
registration  statement  but  not  required 
to  be  delivered  to  investors. 

1.  Information  Required  in  the 
Prospectus — Part  A 

The  prospectus  would  consist  of  a 
synopsis  of  certain  information  in  the 
prospectus  (item  3  of  the  form), 
information  about  the  transaction  (Item 
4).  information  about  the  registr.int  (Item 


m.m.iKf  mt-nt  companiO!.  .ind  small  business 
m\e'iimenl  companips  diso  would  provide  company 
information  comparable  to  that  required  in  primary 
offerings  by  those  companies. 

"  Si'i,  (".cripral  Insiraction  B  of  proposed  Korm  .^^ 


5),  information  about  the  company  being 
acquired  (Item  6),  voting  information 
(Item  7),  interest  of  certain  persons  and 
experts  (Item  8)  and  re-offering 
information  (Item  9). 

The  synopsis  would  address  key 
features  of  the  transaction  and  would 
briefly  describe  the  companies  involved 
in  the  transaction.  Immediately 
following  the  synopsis  would  be  f,  short 
description  of  risk  factors  of  investirtg  in 
the  acquiring  com.pany. 

Item  4  (information  about  the 
transaction)  would  require  a  brief 
description  of  the  material  features  of 
the  proposed  transaction,  including  the 
terms  of  the  acquisition  agreement  and 
any  federal  income  tax  consequences  to 
security  holders.  Iteir»4  also  would 
require  a  tabular  presentation  of 
existing  and  pro  forma  capitalization.* 

Item  5  would  specify  information  to  be 
disclosed  about  the  registrant.  The 
information  required  is  keyed  to  specific 
disclosure  items  in  other  investment 
company  registration  forms  (e.g..  Form 
N-IA  for  open-end  management 
companies,  or  Form  N-2  for  closed-end 
management  companies)  so  that 
investors  in  business  combination 
transactions  will  receive  information 
comparable  to  th.at  received  by 
investors  in  other  offerings.  Also,  as 
discussed  below,  kcyij-.vj  the  required 
disclosures  to  specific  disclosure  items 
in  other  forms  faciliiatos  the  use  of 
incorporation  by  reference  as  a  way  to 
simplify  preparation  of  the  Form  N-14 
prospectus  and  reduce  printing  burdens 
on  investment  companies.  For  example, 
a  mutual  fund  with  an  effective 
registration  statement  on  Form  N-IA 
could  incorporate  by  reference  into  its 
Form  N-14  prospectus  disclosures  made 
in  its  N-IA  prospectus  in  order  to 
satisfy  the  disclosure  requirement  of 
Item  5.  As  provided  in  General 
Instruction  G  to  Form  N-14.  the  N-lA 
prospectus  so  incorpnrafed  by  reference 
would  have  to  be  delivered  to 
shareholders  with  the  \'-14  prospectus.' 

Item  6  requires  information  about  the 
company  being  acquired.  The  required 
information  varies  somewhat  depending 
upon  whether  the  company  being 
acquired  is  a  registered  investment 
company,  an  Exchange  Act  reporting 
company  that  is  not  a  registered 


♦Under  proposed  Form  N-14,  the  prospectus 
would  contain  Ihe  per  share  table  of  both 
companies  and  the  table  of  existing  and  pro  forma 
capitalization  while  historical  financial  statements 
and  pro  forma  combining  financial  statements 
would  be  required  in  the  StalemenI  of  Additional 
Information.  As  discussed  in  the  text  below,  the 
Commission  requests  specific  comment  on  whether 
more  of  the  financial  inform«tion  should' be  required 
in  the  prospectus. 

'See  discussion  below  under  the  heading 
'Incorporation  by  Reference," 


investment  company  or  a  nonreporting 
company.  Where  the  acquired  company 
is  an  investment  company  rn.qislcred 
undor  the  Investmtnt  Company  Act  of 
1940  ("1940  Act'")  and  the  shareholders 
of  the  acquiring  company  are  not 
required  to  approve  the  business 
combination  transaction,  this  item  con 
be  satisfied  by  offering  to  provide  on 
request  the  current  prospectus  of  the 
aoquiitid  company.  The  requirements  for 
\hc  olfer  and  delivery  of  a  prospectus 
under  tliis  item  would  be  those 
prescribed  in  General  Instruction  F  f'.<r 
making  available  Part  B  of  Form  N-14. 

Item  7  specifies  what  voting 
information  must  be  disclosed  if  Section 
14  of  the  Exchange  Act  is  applicable  to 
the  proposed  transaction. 

Item  8  requires  disclosure  concerning 
any  maierial  interest  in  the  proposed 
transaction  of  any  affiliated  person  of 
the  registrant,  as  well  as  any  interests  of 
experts,  counsel  for  thL-  registrant  and 
certain  other  persons. 

Item  9  concerns  additional 
information  required  if  any  of  the 
securities  are  to  be  reoffered  by  any 
person  who  would  be  deemed  to  be  an 
underwriter. 

2.  The  Statement  of  Additional 
Information — Part  B 

Proposed  Form  N-14  consists  of  a 
two-part  format  for  disclosure  to 
prospective  investors  in  business 
combination  transactions.  First,  the 
relatively  short  piospertus,  described 
above,  would  satisfy  the  Securities  Act 
prospectus  delivery  requiroments. 
Second,  a  Statement  of  Additional 
Information  would  be  made  available  to 
investors  upon  request  and  without 
charge.  The  two-part  disclosure  f>jrnial 
in  Form  N-14  is  derived  from  the  two- 
part  disclosure  format  of  Form  N-lA, 
the  registration  form  for  open-end 
management  investment  companies, 
adopted  by  the  Commission  in  1983. 
Proposed  Form  N-3,  the  reg'sfretion 
statement  for  separate  accounts 
organized  as  open-end  management 
companies,  also  would  use  a  two-part 
disclosure  format. 

The  Statement  of  Additional 
Information  would  include,  in  the  case 
of  registered  open-end  management 
companies,  the  same  information  as  is 
required,  respectively,  in  the  Statement 
of  Additional  Liformation  filed  with 
Form  N-IA  and  proposed  Form  N-3."  In 


"  No  specifit  inlormalion  is  required  foi  oihei 
types  of  investment  companies,  such  as  closed-end 
funds  registering  on  Form  .\-2  or  small  husi:-  ■•'• 
investment  companies  rcgisteiing  on  Form  N--S  li 
the  Commission  develops  simplified  prospectuses 
for  these  types  of  invpstment  companies  ibing  a 
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addition,  the  Statement  of  Additional 
Information  would  include  financial 
statements  and  schedules  of  the 
registrant  and  the  company  to  be 
acquired,  pro  forma  financial  statements 
and  the  audited  balance  sheet  of  the 
advisers  of  both  companies."  One 
exception  is  provided  with  respect  to 
pro  forma  financial  statements. 

The  Commission's  experience  has 
been  that  some  investment  company 
mergers  involve  the  acquisition  of  a 
company  which  is  much  smaller  in  size 
than  the  acquiring  company.  In  these 
mergers,  the  larger  company  acquires  a 
private,  personal  holding  company  or  a 
registered  investment  company  which 
has  proven  to  be  too  small  to  operate 
economically.  Preparation  of  the  pro 
forma  combined  financial  statements 
does  not.  in  such  circumstances,  appear 
to  provide  significant  assistance  to 
shareholders  but  can  add  more 
significant  costs  to  the  companies 
involved  and  their  shareholders. 
Accordingly.  Item  14  of  proposed  Form 
N-14  would  not  require  pro  forma 
financial  statements  if  the  net  asset 
value  of  the  company  being  acquired 
does  not  exceed  ten  percent  of  the 
registrant's  net  asset  value  as  of  a 
specified  date  within  thirty  days  of  the 
filing  of  Form  N-14.  This  exception  is 
modeled  after  the  definition  of 
significant  subsidiary  in  Rule  1-02  of 
Regulation  S-X  (17  CFR  210.1-02). 

Because  of  the  time  constraints 
inherent  in  business  combination 
transactions,  Instruction  F  to  proposed 
Form  N-14  contains  special  provisions 
to  assure  that  the  Statement  of 
Additional  Information  could  be  easily 
requested  and  would  promptly  be  made 
available  to  investors.  The  Statement  of 
Additional  Information  would  be 
required  to  be  physically  included  in  the 
prospects  or  accompany  it  when  given 
or  sent  to  shareholders,  if  the  N-14 
prospectus  is  not  mailed  to  investors  at 
least  twenty  business  days  before  the 
shareholder  meeting.  Requests  for  the 
Statement  of  Additional  Information 
could  be  made  orally  or  in  writing,  and 
it  must  be  mailed  to  the  investor  within 
one  business  day  of  receipt  of  the 
request.  First  class  mailing  would  be 
required.  In  addition,  the  registrant  must 
provide  any  available  toll-free  telephone 
number  for  making  requests  and  include 


two-paii  formal,  il  would  expect  to  modify  Form  N- 
14  10  reflect  that  two-part  format  for  those 
companies 

•  See  item  14  which,  among  other  things,  refers  to 
Article  3  of  Regulation  S-X  (17  CFR  210.3  et  »eq). 
Financial  statement  requirements  fur  business 
development  companies  are  set  forth  in  Rules  3-01 
and  3-02  of  Article  3;  financial  slutement 
requirements  for  registered  mandgemeni  companies 
are  set  forth  in  Ruie  3-18  of  Article  3 


a  self-addressed  card  for  requesting  the 
Statement  of  Additional  Information. 
(As  discussed  above,  the  requirements 
of  Instruction  F  would  also  apply  in 
those  circumstances  where  Information 
about  the  acquired  company  coud  be 
made  available  to  investors  pursuant  to 
Item  G  of  Form  N-14). 

The  Commission  requests  specific 
comment  on  what  financial  information 
should  be  required  in  the  prospectus. 
Consistent  with  the  approach  used  in 
Form  N-lA,  full  financial  statements 
would  not  be  required  in  the  prospectus 
by  Form  N-14  as  proposed.  Rather, 
u.^der  the  two-part  disclosure  format  of 
proposed  Form  N-14.  Regulation  S-X 
financial  information  such  as  pro  forma 
and  historical  financial  statements 
about  the  two  companies  would  be 
available  to  shareholders  requesting  it. 
The  Commission  requests  specific 
comment  on  whether  pro  forma  and 
historical  financial  statements  should  be 
required  in  the  prospectus.  Because  pro 
forma  financial  statements  present 
information  about  the  two  companies  as 
of  the  same  date,  they  permit 
comparison  of  the  two  funds,  including  a 
comparison  of  portfolio  schedules.  This 
information  permits  investors  to  assess 
whether  the  merger  of  two  funds 
represents  a  "good  fit."  Historical 
financial  information  may  be  useful 
because  it  presents  audited  information 
about  the  funds  over  a  longer  period  of 
time.  The  two-part  format  of  the 
proposed  form  reflects  a  preliminary 
conclusion  by  the  Commission  to  follow 
the  approach  of  Form  N-lA  and  not 
require  full  financial  statements  in  the 
N-14  prospectus.  This  approach  to 
financial  statement  differs  somewhat 
from  that  of  proposed  Form  S-4  whert 
Regulation  S-X  pro  forma  financial 
statements  would  be  required  in  the 
prospectus.  The  tentative  determination 
to  require  most  financial  information  in 
the  Statement  of  Additional  Information 
is  conditioned  on  these  being  a  delivery 
mechanism  which  is  workable  within 
the  time  constraints  of  investment 
company  business  combination 
transactions.  In  this  regard,  the 
Commission  believes  that  the 
requirements  of  Instruction  F  for  making 
information  available  on  request  should 
be  adequate  to  ensure  that  shareholders 
who  request  additional  information  will 
be  able  to  receive  it  in  sufficient  time  to 
consider  it  in  making  their  investment 
decisions. 

B.  Incorporation  by  Reference 

Proposed  Form  N-14  would  permit  an 
investment  company  that  has  a  current 
prospectus,  meeting  the  requirements  of 
section  10(a)(3)  of  the  Securities  Act  or 


that  is  current  in  its  reports  pursuant  to 
section  30(d)  of  the  1940  Act,  to 
incorporate  by  reference  its  prospectus 
or  reports  (or  any  part  of  them)  in  the  N- 
14  prospectus  or  Statement  of 
Additional  Information,  in  order  to 
satisfy  the  disclosure  required  by 
specific  items  of  Form  N-14.  The  N-14 
prospectus  and  the  Statement  of 
.Additional  Information  must  make  clear 
what  information  is  being  incorporated 
by  reference.  The  documents  (e.g.  the 
registrant's  .N-lA  prospectus  or  semi- 
annual or  annual  report)  containing  the 
required  information  must  accom.pany 
the  N-14  prospectus  sent  to  prospective 
or  other  investors  (.As  discussed  above 
however,  under  Instruction  F  and  item  6 
of  Form  N-14,  the  registrant  may 
incorporate  by  reference  the  Statement 
of  Additional  Information  and,  in  certain 
cases,  information  about  the  acquired 
company  without  delivering  these 
documents  with  the  Form  N-14 
prospectus  provided  the  documents  are 
made  available  to  shareholders  in 
accordance  with  the  requirements  of 
Instruction  F).  Instruction  G  to  Form  N- 
14  would  also  require  that  incorporated 
documents  be  filed  with  the  Commission 
as  part  of  the  N-14  registration 
statement. 

in  Related  Rules 

.4,  Certain  Conforming  Amendments  to 
Rules  14a~3  and  14a-6  under  Regulation 
14A.  Rule  14C-2  and  14c-5  under 
Regulation  14C  and  Rules  3-05  under 
Regulation  S-X 

Rule  14a-3(a)  (17  CFR  240.14a-3(a)) 
under  the  Exchange  Act  provides  that 
no  solicitation  subject  to  the  proxy  rules 
shall  be  made  unless  each  person 
solicited  is  concurrently  furnished  or  has 
previously  been  furnished  a  written 
proxy  statement  containing  the 
information  specified  in  Schedule  14A 
(17  CFR  240.14al01)  under  that  Act.  The 
Commission  is  proposing  to  amend  Rule 
14a-3  to  provide  that  material  filed  a 
Form  N-14  registration  statement  under 
the  Securities  Act  containing  the 
information  required  by  that  form  would 
satisfy'  the  requirements  of  the  rule.  If 
proxies  are  not  solicited  in  connection 
with  an  annual  or  other  meeting  of 
security  holders.  Rule  14c-2  requires 
that  companies  subject  to  section  12  of 
the  Exchange  Act  send  an  information 
statement  containing  the  information 
specified  in  Schedule  14C.  The 
Commission  is  also  proposing  to  amend 
Rule  14c-2  to  add  an  information 
statement  that  meets  the  disclosure 
requirements  of  Form  N-14  to  the 
materials  that  will  satisfy  the 
information  requirements  of  Rule  14c-2. 
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In  addition,  the  Commission  proposed 
to  amend  Exchange  Act  Rule  14a-6(j)  (17 
CFR  240.14a-6(j))  to  provide  that 
material  filed  in  a  Form  N-14 
registration  statement  under  the 
Securities  Act  would  satisfy  the  filing 
requirements  of  the  proxy  rules  under 
the  Exchange  Act.  This  amendment 
would  enable  registrants  to  avoid  filing 
copies  of  the  registration  statement  as  a 
proxy  statement  and  paying  a  proxy 
filing  fee.  Rule  14c-5  contains  similar 
provisions  applicable  to  information 
statements,  and  amendments  are 
proposed  in  this  release  that  will 
similaiiy  conform  that  rule  to  proposed 
Form  N-14. 

Rule  i-05  of  Regulation  S-X  (17  CFR 
210.3-05)  states  that  if  securities  are 
being  registered  to  be  offered  to  the 
security  holders  of  the  business  to  be 
acquired,  the  financial  statements 
specified  in  §§  210.3-01  and  2103-02 
shall  be  furnished  for  the  business  to  be 
acquired.  The  Commission  proposes  to 
amend  Rule  3-05  to  state  that  except  as 
otherwise  provided  in  Form  N-14.  a 
registration  statement  which  registers 
securities  to  be  offered  to  the  security 
holders  of  the  business  to  be  acquired 
must  include  the  financial  statements 
specified  in  Regulation  S-X. 

B.  Proposed  Securities  Act  Rule  488 

As  noted  above,  the  Commission  also 
is  proposing  new  Rule  488  under  the 
Securities  Act.  The  rule  would  permit, 
under  certain  conditions.  res?istration 
sfritements  on  Form  N-14  filed  by  open- 
end  management  investment  companies 
to  became  effective  automatically  on  the 
sixtieth  day  after  the  date  of  filing,  or 
such  earlier  date  as  the  Commission 
may  declare  the  registration  statement 
effective.  In  addition,  the  registrant 
could  specify  a  later  date,  not  later  than 
eighty  days  after  filmg  the  registration 
statement.  The  Commission  believes 
that  filings  on  Form  N-14  may  be 
processed  in  much  the  same  wav  as  are 
post-effective  amendments  to 
registration  stctements  filed  on  Form  N- 
lA  by  open-end  management 
companies.  Generally,  and  with 
except:.jr.3  not  pertinent  in  this  context, 
post-effeciive  amendments  to  Form  N- 
lA  become  effective  sixty  days  after  the 
date  of  filing.  The  Commission  does, 
however,  request  comment  on  whether 
there  are  classes  of  business 
combination  transacton  for  which  either 
a  shorter  or  longer  review  period  should 
be  specified  in  Rule  488. 

In  order  to  qualify  to  use  Rule  488,  the 
prospectus  filed  as  part  of  the 
registration  statement  must  not  contain 
disclosures  relating  to  any  other 
proposal  to  be  acted  on  at  a  meeting  of 
shareholders  of  either  party  other  than 


proposals  related  to  (1)  an  exchange 
offer  for  the  securities  of  another  person, 
(2)  a  business  combination  transaction 
under  Securities  Act  rule  145,  or  (3) 
proposals  related  to  the  business 
combination  transaction. 

As  noted  above,  if  Rule  488  is 
adopted,  the  Commission  will  adopt  an 
amendment  to  Rule  30-5  of  its  Rules  of 
Organization  and  Program  Management 
(17  CFR  200.30-5).  delegating  to  the 
Director  of  the  Division  of  Investment 
Management  the  authority  to  advance 
the  effective  date  of  registration 
statements  filed  pursuant  to  paragraph 
(a)  of  Rule  488,  and,  when  necessary,  to 
suspend  the  operation  of  paragraph  (a) 
with  respect  to  registration  statements 
filed  pursuant  to  that  section. 

List  of  Subjects  in  17  CFR  Parts  210,  230. 
239.  and  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

IV.  Text  of  Proposals 

It  is  proposed  to  amend  Title  17. 
Chapter  II  of  the  Code  of  Federal 
Regulations  as  follows; 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS.  SECURITIES  ACT  OF 

1933,  SECURITIES  EXCHANGE  ACT  OF 

1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975. 

1.  By  revising  paragraph  (b)(1)  of 
§  210.3-05  to  read  as  follows: 

§  210.3-05    FIna.-icial  statements  of 
businesses  acquired  or  to  be  acquired. 

•  •  *  *  4 

(b)  Periods  to  he  presented.  (1)  Except 
as  otherwise  provided  in  Form  N-14, 
financial  statements  of  the  business 
acquired  or  to  be  acquired  shall  be  filed 
for  the  periods  specified  in  this 
paragraph  or  such  shorter  period  as  the 
business  has  been  in  existence.  The 
financial  statements  covering  fiscal 
years  shall  be  audited  except  as 
provided  in  Item  15  of  Schedule  14.^, 
(§  240.123-101  of  this  chapter)  with 
respect  to  certain  proxy  statements  or  in 
a  registration  statement  filed  on  Form  S- 

4  or  F--l(§  239. or of  this 

chapter)  or  Form  N-14  (§  239. of  this 

chapter).  The  periods  for  which  such 
financial  statements  are  to  be  filed  shall 
be  determined  using  the  conditions 
specified  in  the  definition  of  significant 
subsidiary  in  Rule  1-02  of  Regulation  S- 
X  (§  210.1-02  of  this  chapter).  The 
determination  shall  be  made  by 
comparing  the  most  recent  annual 
financial  statements  of  each  such 


business  to  the  registrant's  most  recent 
annual  consolidated  financial 
statements  filed  at  or  prior  to  the  date  of 
acquisition. 


PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

2.  By  revising  the  Preliminary  Note 
and  Notes  1  and  2  to  §  230.145  to  read  as 
foUow.s: 

§  230.145    Reclassification  of  securities, 
mergers,  consolidations,  and  acquisitions 
of  assets. 

Preliminary  Note 

Rule  145  (I  230.145  of  this  chapter)  is 
designed  to  make  available  the  protection 
provided  by  registration  under  the  Securitjps 
Act  of  1933.  as  amended  (.Act),  to  persons 
who  are  offered  securities  in  a  business 
combination  of  the  type  dpscribed  in 
paragraphs  (a)(l],  (2)  and  (3)  of  the  rule.  The 
thrust  of  the  rule  is  that  an  "offer,"  "offer  to 
sell,"  "offer  for  sale."  or  "sale"  occurs  when 
there  is  submitted  to  security  holders  a  plan 
or  agreement  pursuant  to  which  such  holders 
are  required  to  elect,  on  the  basis  of  what  is 
in  substance  a  new  investment  decision, 
whetpr  to  accept  a  new  or  different  security 
111  exchange  for  their  existing  security  Rule 
145  embodies  the  Commission's 
determination  that  such  transactions  are 
subject  to  the  registration  requirements  of  the 
Ant.  and  that  the  previously  existing  "no- 
sale"  theory  of  Rule  133  is  no  longer 
consistent  with  the  statutory  purposes  of  the 
Act.  See  Release  No.  33-5316  (October  6. 
1972)  (37  FR  23631).  Securities  issued  in 
transactions  described  in  paragraph  (a)  of 
Rule  145  may  be  registered  on  Form  S-14  or 

F-4  (I  239. or of  this  chapter)  or 

Form  N-14  (§  239. of  this  chapter)  under 

the  Act. 

Transactions  for  which  statutory 
exemptions  under  the  Act.  including  those 
contained  in  sections  3(a)(9),  (10),  (11)  and 
4(2),  are  otherwise  available  are  not  afferled 
by  Rule  145. 

Note  1.  Reference  is  made  to  Rule  153a 
(S  230.153a  of  this  chapter)  describing  the 
prospectus  delivery  required  in  a  transaction 
of  the  type  referred  to  in  Rule  145. 

Note  2. —  A  reclassification  of  secur-'iies 
covered  by  Rule  145  would  be  exempt  from 
registration  pursuant  to  section  3(a)(9)  or  (11) 
of  the  Act  if  the  conditions  of  either  ot  thrse 
sections  are  satisfied. 


3.  By  adding  §  230.488  to  read  as 
foilows: 

§  230.488    Effective  date  of  registration 
statements  relating  to  securities  to  be 
issued  in  certain  business  combination 
transactions. 

(a)  A  registration  statement  filed  on 
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Form  N-14  by  a  registered  open-end 
management  investment  company  for 
the  purpose  of  registering  securities  to 
be  issued  in  an  exchange  offer  or  other 
business  combination  transaction 
pursuant  to  Rule  145  under  the 
Securities  Act  of  193,3  (15  U.S.C.  77a  et 
seq.)  shall  become  effective  on  the 
sixtieth  day  after  the  date  upon  which  it 
is  rded  with  the  Commission,  or  such 
later  date  designated  by  the  registrant 
on  the  facing  sheet  of  the  registration 
statement,  which  date  shall  be  not  later 
than  eighty  days  after  the  date  on  which 
the  registration  statement  if  filed,  unless 
the  Commission  having  due  regard  to 
the  public  interest  and  the  protection  of 
investors  declares  such  amendment 
effective  on  an  earlier  date,  provided  the 
following  conditions  are  met; 

(1)  Any  prospectus  filed  as  a  part  of 
the  registration  statement  does  not 
include  disclosure  relating  to  any  other 
proposal  to  be  acted  on  at  a  meeting  of 
the  shareholders  of  either  company 
other  than  proposals  related  to  an 
exchange  offer,  a  business  combination 
transaction  pursuant  to  Rule  145(a),  or 
proposals  related  to  the  exchange  or 
business  combination  transaction:  and 

(2)  The  registration  statement  recites 
on  the  facing  sheet  that  the  registrant 
proposes  that  the  filing  become  effective 
pursuant  to  this  rule. 

(b)  No  registration  statement  shall 
become  effective  pursuant  to  paragraph 
(a)  of  this  section  if,  prior  to  the  effective 
date  of  the  registration  statement,  it 
should  appear  to  the  Commission  that 
the  registration  statement  may  be 
incomplete  or  inaccurate  in  any  material 
respect  and  the  Commission  furnishes  to 
the  registrant  written  notice  that  the 
effective  date  is  to  be  suspended. 
Following  such  action  by  the 
Commission,  the  registrant  may  file  with 
the  Commission  at  any  time  a  petition 
for  review  of  the  suspension.  The 
Commission  will  order  a  hearing  on  the 
matter  if  a  request  for  such  a  hearing  is 
included  in  the  petition.  If  the 
Commission  has  suspended  the  effective 
date  of  the  registration  statement,  if 
shall  become  effective  on  such  date  as 
the  Commission  may  determine,  having 
due  regard  to  the  public  interest  and  the 
protection  of  investors. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 


4.  By  adding  §  239.26  lo  read  as 
follows: 


§  239.26    Form  N-14,  for  the  registration  of 
securities  Issued  In  business  combination 
transactions. 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

5.  By  revising  paragraph  (a)  of 
§  240.14a-3  to  read  as  follows: 

§  240.14a-3    Information  to  be  furnished  to 
security  holders. 

(a)  N'o  solicitation  subject  to  this 
regulation  shall  be  made  unless  each 
person  solicited  is  concurrently 
furnished  or  has  previously  been 
furnished  with  a  written  proxy 
statement  containing  the  information 
specified  in  Schedule  14A  (§  240.14a- 
101)  or  with  a  written  proxy  statement 
included  in  a  registration  statement  filed 
under  the  Securities  Act  of  1933  on  Form 

S-4  or  F-^  (§  239. or of  this 

chapter]  or  Form  N-14  (§  239. )  and 

containing  the  information  specified  in 
such  Form, 

*  0  *  •  * 

6.  By  revising  paragaph  (j)  of 
§  240,14a-6  to  read  as  follows: 

§  240.14a-6    Material  required  to  be  filed. 
•         *  •  •  • 

(j)  Notwithstanding  the  foregoing 

provisions  of  this  section,  any  proxy 
statement,  form  of  proxy  or  other 
soliciting  material  included  in  a 
registration  statement  filed  under  the 
Securities  Act  of  1933  on  Form  S-^  or  F- 

4  (§  239. or of  this  chapter),  or 

Form  N-14  ( §  239, of  this  chapter) 

shall  be  deemed  filed  both  for  the 
purposes  of  that  Act  and  for  the 
purposes  of  this  section,  but  separate 
copies  of  such  materia!  need  not  be 
furnished  pursuant  to  this  section  nor 
shall  any  fee  be  required  under 
paragraph  (i)  of  this  section.  However. 
any  additional  soliciting  material  used 
after  the  effective  date  of  the 
registration  statement  on  Form  S-4, 
Form  F-^  or  Form  N-14  shall  be  filed  in 
accordance  with  this  section  but 
separate  copies  of  such  material  need 
not  be  filed  as  an  amendment  of  such 
registration  statement. 

7.  By  revising  paragraph  (a)  of 
§240,14c-2  to  read  as  follows: 

§  240.14e-2    Distribution  of  Information 
statement 

(a)  In  connection  with  every  annual  or 
other  meeting  of  the  holders  of  a  class  of 
securities  registered  pursuant  to  section 
12  of  the  Act,  including  the  taking  of 
corporate  action  with  the  written 
authorization  or  consent  of  the  holders 
of  a  class  of  securities  so  registered,  the 
issuer  of  such  securities  shall  transmit  a 
written  information  statement 


containing  the  information  specified  in 
Schedule  14C  (§  24014c-101)  or  written 
information  statements  included  in    ~ 
registration  statements  filed  under  the 
Securities  Act  of  1933  on  Form  S-4  or  F- 

4  (§  239. or of  this  chapter)  of 

Form  N-14  (§  239. of  this  chapter). 

and  containing  the  information  specified 
in  such  form,  to  every  such  security 
holder  who  is  entitled  to  vote  or  give  an 
auhorization  or  consent  in  regard  to  any 
matters  to  be  acted  upon  and  from 
whom  a  proxy,  authorization  or  consent 
is  not  solicited  on  behalf  of  the 
managment  of  the  issuer  pursuant  to 
section  14(a)  of  the  Act:  Provided, 
however,  that  in  the  case  of  a  class  of 
securities  in  unregistered  or  bearer  form, 
such  statements  need  be  transmitted 
only  to  those  security  holders  whose 
names  are  known  to  the  issuer. 

•  •        •        «        « 

8.  By  revising  paragraph  (e)  of 
§  240.14C-5  to  read  as  follows: 

§  240. 1 4C-5     FUing  of  Information 
statement. 

•  -         •         •         • 

(e)  Notwithstanding  the  foregoing 
provisions  of  this  section,  any 
information  statement  or  other  material 
included  in  a  registration  statement  filed 
under  the  Securities  Act  of  1933  on  Form 

S-4  or  F-4  (§  239. or of  this 

chapter),  or  Form  N-14  (§  239. of 

this  chapter),  shall  be  deemed  filed  both 
for  the  purposes  of  that  Act  and  for  the 
purposes  of  this  section,  but  separate 
copies  of  such  material  need  not  be 
furnished  pursuant  to  this  section,  ncir 
shall  any  fee  be  required  under 
paragraph  (a)  of  this  section.  However, 
any  additional  material  used  after  the 
effective  date  of  the  registration 
statement  on  Form  S-4  or  F-4  or  Form 
N-14  shall  be  filed  m  accordance  with 
this  section  but  separate  copies  of  such 
material  need  not  be  filed  as  an 
amendment  of  such  registration 
statement. 


Summar>  of  Initial  Regulatory 
Flexibility  .Analysis 

The  Commission  has  prepared  an 
Initial  Regulator\'  Flexibility  .'Analysis  in 
accordance  with  5  L'.SC  603  regarding 
Form  N-14  proposed  in  this  release.  The 
Analysis  notes  that  the  proposed  form 
will  substantially  simplify  and  shorten 
the  present  prospectus  making  it  more 
understandable  to  fund  investors  and 
less  burdensome  on  investment 
company  registrants  engaged  in 
business  combination  transactions. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Mary  S.  Podesta.  Securities 
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and  Exchange  Commission,  Room  5134. 
450  Fifth  Street.  N.W..  Washington.  DC 
20549. 

Statutory  Authority 

The  Commission  hereby  publishes  for 
comment  proposed  Form  N-14.  proposed 
Securities  Act  Rule  488  and  proposed 
amendments  to  Rule  3-05(b).  Securities 
Act  Rule  145.  and  Exchange  Act  Rules 
14a-3, 14a-6, 14c-2  and  14c-5  pursuant 
to  sections  6.  7,  8, 10.  and  19(a)  of  the 
Securities  Act  (15  U.S.C.  77f.  77h,  77j. 
and  77s(a))  and  sections  14(a).  14(c).  and 
23(a)  of  the  Exchange  Act  (15  U.S.C. 
78n(a).  78n(c)  and  78w.) 

By  the  Commission. 
lohn  Wheeler. 
Secretary: 
March  18,  1985. 

Securities  and  Exchange  Commission 

Washington.  DC  20549 
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General  Instructions 

A.  Who  May  Use  Form  N-14 

Form  N-14  may  be  used  by  all 
management  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940  {'1940  Act")  and 
business  development  companies  as 
defined  by  section  2(a)(4a)  of  the  1940 
Act  to  register  under  the  Securities  Act 
of  1933  ("1933  Act"  or  'Securities  Act") 
securities  to  be  issued  in  (1)  a 
transaction  of  the  type  specified  in 
Securities  Act  Rule  145(a)  (17  CFR 
230.145(a));  (2)  a  merger  in  which  a  vote 
or  consent  of  the  security  holders  of  the 
company  being  acquired  is  not  required 
pursuant  to  applicable  state  law:  (3)  an 
exchange  offer  for  securities  of  the 
issuer  or  another  person:  (4)  a  public 
reoffering  or  resale  of  any  securities 
acquired  in  an  offering  registered  on 
Form  N-14;  or  (5)  two  or  more  of  the 
transactions  listed  in  (1)  through  (4) 
registered  on  one  registration  statement. 

B.  Registration  Fee       | 

Section  6(b)  of  the  1933  Act  and  Rule 


457  (17  CFR  230.457)  thereunder  set  forth 
the  fee  requirements  under  the  1933  Act. 
Registrants  that  have  elected  to  register 
an  indefinite  number  of  shares  are  also 
directed  to  Rule  24f-2  under  the  1940 
Act  (17  CFR  270.24f-2)  for  purposes  of 
computing  the  filing  fee. 

Contemporaneous  with  a  filing  on 
Form  N-14.  an  open-end  management 
company  may  be  offering  its  securities 
to  the  public  by  means  of  a  current 
prospectus  under  an  effective 
registration  statement  and  may  ha\  e 
filed  an  election,  under  Rule  24f-2.  to 
register  an  indefinite  number  of  those 
shares.  The  prospectus  included  in  a 
registration  statement  filed  on  Form  .\- 
14  may  be  used,  under  rule  429(a)  (17 
CFR  230.429(a)).  in  connection  with  the 
securities  covered  by  the  earlier 
registration  statement  for  which  an 
indefinite  number  of  shares  have  been 
registered  pursuant  to  an  election  under 
Rule  24f-2  which  has  not  been 
terminated.  If  this  procedure  is  used, 
however,  the  facing  sheet  of  the 
registration  statement  on  Form  N-14 
must  state  that  no  filing  fee  is  due 
because  of  reliance  on  Rule  24f-2.  and 
the  registrant  must  file  as  an  exhibit  to 
this  registration  statement  a  copy  of  its 
earlier  declaration  under  rule  24f-2. 

C.  Application  of  Securities  Act  Rules 

Attention  is  directed  to  the  General 
Rules  and  Regulations  under  the  1933 
Act.  particularly  Regulation  C  (17  CFR 
230.400  to  230.494).  That  regulation 
contains  general  requirements  regarding 
the  preparation  and  filing  of  registration 
statements. 

D.  Application  of  Exchange  Act  Rules 

1.  If  the  registrant  or  any  other  person 
which  is  a  party  to  the  transaction 
submits  a  proposal  to  its  security 
holders  entitled  to  vote  on.  or  consent 
to,  the  transaction  in  which  the 
securities  being  registered  are  to  be 
issued,  and  that  person's  submission  to 
its  security  holders  is  subject  to 
Regulation  14A  (17  CFR  240.14a-l  fo 
14a. 101)  or  14C  (14  CFR  240.14c-l 
through  14C-101)  under  the  Securities 
Exchange  Act  of  1934  ("1934  Act"),  then 
the  provisions  of  those  regulations  shall 
apply  in  all  respects  to  the  submission, 
except  that  (a)  the  prospectus,  which 
may  be  in  the  form  of  a  proxy  or 
information  statement,  shall  contain  the 
information  required  by  this  form  in  lieu 
of  that  required  by  Schedule  14.A  (17 
CFR  240.143-101)  or  14C  (17  CFR 
240.14C-101 )  of  Regulation  14A  or  14(C). 
Copies  of  the  preliminary  and  definitive 
proxy  or  information  statement,  form  of 
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proxy  or  other  material  filed  as  part  of 
the  registration  statement  shall  be 
deemed  filed  pursuant  to  the 
requirements  of  those  regulations.  All 
other  soliciting  material  shall  be  filed  in 
accordance  with  that  regulation. 

2.  If  the  proxy  or  information  material 
sent  to  security  holders  is  not  subject  to 
Regulation  14A  or  14C,  it  shall  be  filed 
as  a  part  of  the  registration  statement  at 
the  time  the  statement  is  filed  or  as  an 
amendment  thereto  before  the  material 
is  used. 

E.  Documents  Comprising  Registration 
Statement 

A  registration  statement  or  an 
amendment  to  it  filed  under  the  1933  Act 
shall  consist  of  the  facing  sheet  of  the 
Form,  Part  A,  Part  B.  Part  C.  required 
signatures,  and  all  other  documents 
which  are  required  or  which  the 
registrant  elects  to  file  as  a  part  of  the 
registration  statement. 

F.  Preparation  of  the  Registration 
Statement 

Instructions  for  completing  Form  N-14 
are  divided  into  three  parts.  Part  A 
pertains  to  information  that  must  be  in 
the  prospectus  required  by  Section  10(a) 
of  the  Securities  Act  of  1933.  Part  B 
pertains  to  information  that  must  be  in 
the  Statement  of  Additional  Information. 
Part  C  pertains  to  other  information  that 
is  required  to  be  in  the  registration 
statement. 

Part  A:  The  Prospectus 

The  purpose  of  the  prospectus  is  to 
provide  essential  information  about  the 
registrant  and  the  transaction  in  a  way 
that  will  assist  investors  in  making 
informed  decisions  about  whether  to 
purchase  the  securities  being  offered. 
Because  investors  who  rely  on  the 
prospectus  may  not  be  sophisticated  in 
legal  or  financial  matters,  care  should  be 
taken  that  the  information  in  the 
prospectus  is  set  forth  in  a  clear, 
concise,  and  understandable  manner. 
Extensive  use  of  technical  or  legal 
terminology  or  complex  language  and 
the  inclusion  of  excessive  detail  may 
make  the  prospectus  difficult  for  many 
investors  to  understand  and  may, 
therefore,  detract  from  its  usefulness. 
Accordingly,  registrants  should  adhere 
to  the  following  guidelines  in  responding 
to  the  items  in  Part  A: 

1.  Responses  to  these  items, 
particularly  those  that  call  for  a  brief 
description,  should  be  as  simple  and 
direct  aas  possible  and  should  include 
only  information  needed  to  understand 
the  fundamental  characteristics  of  the 
registrant.  Brevity  is  particularly 
important  in  describing  practices  or 
aspects  of  the  registrant's  operations 


that  do  not  differ  materially  from  those 
of  other  investment  companies. 

2.  Descriptions  of  practices  that  are 
necessitated  or  otherwise  affected  by 
legal  requirements  should  generally  not 
include  detailed  discussions  of  the  law. 

3.  Responses  to  those  items  that  use 
terms  such  as  "list"  or  "identify"  should 
include  only  a  minimum  explanation  of 
the  matters  being  listed  or  identified. 

Part  B;  Statement  of  Additional 
Information 

Part  B  of  the  Registration  Statement 
consists  of  additional  inform.ation  about 
the  registrant  and  the  company  being 
acquired  and  certain  financial 
information  that  the  Commission  has 
concluded  is  not  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors  to  require  in 
the  prospectus,  if  the  registrant  complies 
with  certain  conditions. 

The  Statement  of  Additional 
Information  need  not  be  included  in  the 
prospectus  or  accompany  it  when  sent 
to  shareholders  provided  that:  (1)  The 
prospectus  is  sent  (by  first  class  mail  or 
any  other  means  designed  to  assure 
reasonably  prompt  delivery)  or  given  to 
prospective  investors  at  least  2U 
business  days  prior  to  (a)  the  date  on 
which  the  meeting  of  security  holders  is 
held  or  [b)  if  no  meeting  is  held,  the 
earlier  of  the  date  of  the  vote,  consent  or 
authorization,  the  date  the  transaction  is 
consummated  or  the  date  the  securities 
are  purchased,  or  (c)  in  the  case  of  an 
exchange  offer  subject  to  the  tender 
offer  rules,  the  scheduled  expiration 
date  of  the  offer;  (2)  the  cover  page  of 
the  prospectus  (or  proxy  statement  in 
the  case  of  a  prospectus  in  the  form  of  a 
proxy  statement)  states  that  the 
Statement  of  A.dditional  Information  is 
available  upon  oral  or  written  request 
and  without  charge  (if  the  registrant  has 
a  toll-free  telephone  number  for  use  by 
prospective  investors  that  number  be 
provided):  in  addition,  a  self-addressed 
card  for  requesting  the  Statement  of 
Additional  Information  must  also 
accompany  the  prospectus,  and: 

(3)  If  a  request  for  the  Statement  of 
Additional  Information  is  received  by 
the  registrant,  the  statement  must  be 
sent  within  one  business  day  of  receipt 
of  the  request  and  must  be  sent  by  first 
class  mail  or  other  means  designed  to 
assure  equally  prompt  delivery. 

The  statutory  provisions  relating  to 
the  dating  of  the  prospectus  apply 
equally  to  the  dating  of  the  Statement  of 
Additional  Information  for  purposes  of 
Rule  423  under  the  1933  Act  (17  CFR 
230.423).  Furthermore,  the  Statement  of 
Additional  Information  should  be  made 
available  to  investors  as  of  the  same 
time  that  the  prospectus  becomes 


available  for  purposes  of  Rule  430  under 
the  1933  Act  (17  CFR  230.430). 

G.  Incorporation  by  Reference  and 
Deliver}'  of  Prospectuses  or  Reports 
Filed  With  the  Commission 

If  any  party  to  a  transaction  registered 
on  form  N-14  is  registered  under  the 
1940  Act  and  has  a  current  prospectus 
which  meets  the  requirements  of  section 
10(a)(3)  of  the  1933  Act  or  is  current  in 
its  reports  filed  pursuant  to  section  30(d) 
of  the  1940  Act  the  registrant  may,  if  it 
80  elects,  incorporate  by  reference  the 
prospectus  or  reports,  or  any 
information  in  the  prospectus  or  reports, 
which  satisfies  the  disclosure  required 
by  Items  5,  6.  and  11  through  14  of  this 
form.  If  the  registrant  elects  to 
incorporate  information  by  reference 
into  the  prospectus,  a  copy  of  each 
document  from  which  information  is 
incorporated  by  reference  must 
accompany  the  registration  statement 
filed  with  the  Com.mission  and  the 
prospectus.  Notwithstanding  the 
foregoing  the  registrant  ma\ ,  at  its 
discretion,  incorporate  any  or  all  of  the 
Stiitement  of  Additional  Information 
into  the  prospectus  delivered  to 
potential  and  other  investors,  without 
delivering  the  Statement  with  the 
prospectus,  so  long  as  the  statement  is 
available  to  investors  as  provided  in 
General  Instruction  F.  The  registrant 
also  may  incorporate  by  reference  into 
the  prospectus  information  about  the 
com.pany  being  acquired  without 
delivering  the  inform.ation  with  the 
prospectus  under  certain  conditions 
pursant  to  item  6  of  Form  N-14,  and  in 
accordance  with  the  requirements  of 
Instruction  F. 

If  the  registrant  elects  to  incorporate 
information  by  reference  into  the 
Statement  of  Additional  Informatton.  a 
copy  of  each  document  from  which 
information  is  incorporated  by  reference 
must  accompany  the  registration 
statement  filed  with  the  Commission 
and  the  Statement  of  Additional 
Information  sent  to  shareholders. 

Attention  is  directed  to  Rule  411  under 
the  1933  Act  (17  CFR  230.411)  regarding 
the  need  to  clearly  identify  in  the 
prospectus  what  information  is 
incorporated  by  reference. 

Part  A:  Information  Required  in  the 
Prospectus 

Item  1.  Beginning  of  Registration 
Statement  and  Outside  Front  Cover 
Page  of  Prospectus 

(a)  The  facing  page  of  the  registration 
statement  shall  contain  the  cross- 
reference  sheet  required  by  Rule  481(a) 
(17  CFR  230.481(a)). 
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(b)  The  outside  front  cover  page  of  the 
prospectus  shdil  contain  the  following 
information: 

(1)  The  registrant's  name,  the  address 
(including  zip  code)  and  telephone 
number  (including  area  code)  of  its 
principal  executive  offices  and,  where 
applicable,  its  sponsor  s  name; 

(2)  An  identification  of  the  type  of 
fund  or  separate  account  (as  defined  in 
section  2(d)(37)  of  the  1940  Act)  or  a 
brief  description  of  the  registrant's 
investment  objectives: 

(3)  A  statement  summarizing  the 
proposed  transaction,  naming  the 
parties  to  it  and  giving  the  address 
(including  zip  code)  and  telephone 
number  (including  area  code)  of  the 
principal  executive  offices  of  the 
company  being  acquired; 

(4)  A  statement  or  statements  that; 

(A)  The  prospectus  sets  forth 
concisely  the  information  about  the 
registrant  that  a  prospective  investor 
ought  to  know  before  investing; 

(B)  The  prospectus  should  be  retained 
for  future  reference;  and 

(C)  Additional  information  about  the 
registrant  has  been  filed  with  the 
Commission  and  is  available  upon 
request  and  without  charge.  (This 
statement  should  include  instructions 
about  how  to  obtain  the  additional 
information  and  whether  any  of  the 
Statement  of  Additional  Information  has 
been  incorporated  by  reference  into  the 
prospectus): 

(5)  The  date  of  the  prospectus  and 
date  of  any  Statement  of  Additional 
Information; 

(6)  The  statement  required  by 
Securities  Act  Rule  481(b)(1)  (iV  CFR 
230.481(b)(1));  and 

(7)  Such  other  information  as  required 
by  rules  of  the  Commission  or  of  any 
other  governmental  authority  having 
jurisdiction  over  the  registrant  or  the 
issuance  of  its  securities. 

(c)  The  cover  page  may  include  other 
information,  but  that  additional 
information  must  not.  either  by  its 
nature,  quantity,  or  manner  of 
presentation,  impede  understanding  of 
required  information. 

Item  2.  Beginning  and  Outside  Back 
Cover  Page  of  Prospectus 

The  following  information,  to  the 
extent  applicable,  shall  appear  in  the 
front  or  on  the  outside  back  cover  page 
of  the  prospectus: 

(a)  a  statement  that  the  registrant  is 
subject  to  the  informational 
requirements  of  the  Exchange  Act  and  in 
accordance  therewith  files  reports  and 
other  information  with  the  Securities 
and  Exchange  Commission; 

(b)  a  statement  that  proxy  material, 
reports  (and  where  registrant  is  subject 


to  sections  14(.-\)  and  14(C)  of  the 
Exchange  Act,  proxy  and  information 
statements)  and  other  information  filed 
by  the  registrant  can  be  inspected  and 
copied  at  the  public  reference  facilities 
maint.iined  by  the  Commission  in 
Washington,  D.C.,  and  at  certain  of  its 
Regional  Offices,  stating  the  current 
address  of  each  fdcilitj'  (see  17  CFR 
200.11(b)  and  200.80(c)'fl)),  and  that 
copies  of  such  material  can  be  obtained 
from  the  Public  Reference  Branch,  Office 
of  Consumer  Affairs  and  Information 
Services.  Securities  and  Exchange 
Commission,  Washington.  DC.  20549  at 
prescribed  rates:  and 

(c)  The  name  of  any  national 
securities  exchange  on  which  the 
registanf's  securities  are  listed  and  a 
statement  that  reports,  proxy  material 
and  other  information  concerning  the 
registrant  can  be  inspected  at  the 
exchanges; 

(d)  The  table  of  contents  required  by 
Rule  481(c)  (17  CFR  230.481(c)). 

Item  3.  Synopsis  Information  and  Risk 
Factors  l 

(a)  The  registrant  shall  include  at  the 
beginning  of  the  prospectus  a  synopsis 
of  the  information  contained  in  the 
prospectus.  The  synopsis  shall  be  a 
clear  and  concise  discussion  of  the  key 
features  of  the  transaction,  of  the 
registrant,  and  of  the  company  being 
acquired.  As  to  the  registrant  and 
company  being  acquired  compare:  (1) 
Investment  objectives  and  policies;  (2) 
advisory  fees;  (3)  other  significant  fees; 
(4)  distribution  and  purchase  procedures 
and  exchange  rights;  (5)  redemption 
procedures;  and  (6)  any  other  significant 
considerations.  Highlight  differences. 
Discuss  the  primary  federal  tax  and 
other  consequences  of  the  proposed 
transaction  to  the  security  holders. 

(b)  Immediately  after  the  synopsis, 
briefly  discuss  the  principal  risk  factors 
of  investing  in  the  registrant.  Briefly 
compare  these  risks  with  those 
associated  with  an  investment  in  the 
company  being  acquired.  If  the 
registrant  is  a  closed-end  investment 
company,  briefly  describe  any 
restrictions  on  the  registrant's  present 
or,  if  applicable,  future  ability  to  pay 
dividends  with  respect  to  any  class  of 
securities. 


Item  4.  Information  About  The 
Transaction 

(a)  Outline  the  material  features  of  the 
proposed  transaction,  including: 

(1)  A  brief  summary  of  the  terms  of 
the  acquisition  agreement; 

(2)  A  description  of  the  securities  to 
be  issued; 


(3)  The  reasons  the  registrant  and  the 
company  being  acquired  are  proposing 
the  transaction. 

(4)  The  Federal  income  tax 
consequences,  if  any.  to  the  security 
holders  of  both  parties  including 
appropriate  references  to  Internal 
Revenue  Code  sections;  and 

(5)  A  description  of  any  material 
differences  between  the  rights  of 
security  holders  of  the  company  being 
acquired  and  the  rights  of  security 
holders  of  the  registrant. 

(b)  Furnish  a  tabulation  in  columnar 
form  showing  the  existing  and  the  pro 
forma  capitalization. 

Item  5.  Information  About  the  Registrant 

Provide  the  following  information 
about  the  registrant: 

(a)  If  the  registrant  is  an  open-end 
management  investment  company, 
furnish  the  information  required  by 
Items  3,  4(a)  and  (b),  5,  6(a),  (c),  (d),  (e). 
(f)  and  (g),  and  7  through  9  of  Form  N- 
lA  under  the  1940  Act; 

(b)  If  the  registrant  is  a  closed-end 
management  investment  company, 
furnish  the  information  required  by 
Items  3.  6  through  10,  and  12  through  19 
of  Form  N-2  under  the  1940  Act; 

(c)  If  the  registrant  is  a  separate 
account  (as  defined  in  section  2(a)(37)  of 
the  1940  Act)  offering  variable  annuity 
contracts  which  are  registered  under  the 
1940  Act,  furnish  the  information 
required  by  Items  2,  4  (a)  through  (c).  5 
through  14  of  proposed  Form  N-3  under 
the  1940  Act  as  proposed  in  Investment 
Company  Act  Release  No.  13659  dated 
December  23, 1983, 

(d)  If  the  registrant  is  a  small  business 
investment  company  registered  under 
the  1940  Act,  furnish  the  information 
required  by  items  1  through  7,  9  through 
13,  15(a),  16,  19,  20,  and  21  of  Form  N-5 
under  the  1940  Act, 

Item  6.  Information  About  the  Company 
Being  Acquired 

Information  about  the  company  being 
acquired  shall  be  provided  as  follows: 

(a)  if  the  company  being  acquired  is  a 
management  investment  company 
registered  under  the  1940  Act  or  a 
business  development  company  as 
defined  by  section  2(a)  (48)  of  the  1940 
Act, 

1.  If  the  transaction  will  be  submitted 
to  the  security  holders  of  the  registrant 
for  approval  or  consent,  furnish  the 
information  that  would  be  required  by 
items  5  and  8  of  this  form  as  if  securities 
of  the  company  being  acquired  were 
being  registered; 

2.  If  the  transaction  will  not  be 
submitted  to  security  holders  of  the 
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registrant  for  approval  or  consent, 
furnish: 

(i)  The  information  that  would  be 
required  by  items  5  and  8  of  this  form  as 
if  securities  of  the  company  being 
acquired  were  being  registered,  or 

(ii)  Provided  the  requirements  of 
Instruction  F  for  making  the  Statement 
of  Additional  Information  available  on 
request  are  satisfied,  include  a 
statement  that  information  about  the 
company  being  acquired  is  incorporated 
by  reference  from  the  current  prospectus 
of  the  company  bemg  acquired  and  is 
available  upon  request  from  the 
registrant  without  charge.  (Provide  a 
copy  of  the  prospectus  of  the  acquired 
company  upon  request  in  accordance 
with  the  requirements  in  Instruction  F.  If 
the  company  being  acquired  is 
registered  on  Form  N-lA  or,  if  it  is 
adopted.  Form  N-3  under  the  1940  Act, 
in  responding  to  requests  under  this 
item,  provide  both  a  copy  of  the 
prospectus  of  the  acquired  company  and 
the  Statement  of  Additional  Information 
with  respect  to  that  prospectus). 

(b)  In  addition,  if  the  company  being 
acquired  is  registerd  under  the  1940  Act 
and  is  required  to  file  reports  under 
section  30  of  that  .^ct: 

(1)  State  that  reports  and  other 
information  filed  by  the  company  being 
acquired  can  be  inspected  and  copied  at 
the  public  reference  facilities 
maintained  by  the  Commission  in 
Washington,  D.C.,  and  state  the  current 
address  of  such  facility,  and  that  copies 
of  such  material  can  be  obtained  from 
the  Public  Reference  Branch  Office  of 
Consumer  Affairs  and  Information 
Services,  Securities  and  Exchange 
Commission.  Washington,  DC,  20549  at 
prescribed  rates;  and 

(2)  Name  any  national  securities 
exchange  on  which  the  securities  of  the 
company  being  acquired  are  listed,  and 
state  that  reports,  proxy  statements  and 
other  information  concerning  the 
company  being  acquired  can  be 
inspected  at  the  exchange. 

(c)  If  the  company  being  acquired  is 
not  registered  under  the  1940  Act  but  is 
subject  to  the  reporting  requirements  of 
section  13(a)  or  15(d)  of  the  1934  Act, 
furnish  the  information  that  would  be 
required  by  Item  l"(a)  of  Form  S-4 
under  the  1933  Act;  and 

(d)  If  the  company  being  acquired  is 
not  registered  under  the  1940  Act  and  is 
not  subject  to  the  reporting  requirements 
of  either  section  13(a)  or  15(d)  of  the  1934 
Act.  furnish  a  brief  description  of:  The 
business  done  by  the  company, 
including  basic  identifying  information 
such  as  the  date  and  form  of  its 
organization;  its  investment  objectives 
and  policies;  and  how  the  business  is 
managed. 


Item  7.  Voting  Information 

(a)  If  proxies  are  to  be  solicited, 
include,  where  applicable,  the 
information  called  for  by  Items  1  and  3 
of  Schedule  14A  (17  CFR  240.14a-101)  of 
Regulation  14A  under  the  1934  Act. 

(b)  If  the  transaction  is  an  exchange 
offer  or  if  proxies  are  not  to  be  solicited, 
include,  where  applicable,  the 
information  called  for  by  Items  2  and  3 
of  Schedule  14C  (17  CFR  240.14c-101) 
under  the  1934  Act. 

(c)  In  addition  to  the  information 
called  for  by  paragraphs  (a)  and  (b) 
above,  include: 

(1)  The  information  called  for  by  Item 
2  of  Schedule  14A  (17  CFR  240.14a-101) 
and  that  the  rule  supersedes  contrary 
provisions  of  state  law. 

Instruction:  Also  state  that  the 
exercise  of  such  rights  is  subject  to  the 
"forward  pricing"  requirements  of  Rule 
22C-1  under  the  1940  Act  (17  CFR 
270.22C-1)  and  that  the  rule  supersedes 
contrary  provisions  of  state  law. 

(2)  The  information  called  for  by  Item 
22  of  Schedule  14A  (17  CFR  240.14a-101) 
of  Regulation  14A  under  the  1934  Act 
about  both  the  registrant  and  the 
company  being  acquired; 

(3)  The  information  called  for  by  Item 
5(a)  and  (b)  of  Schedule  14A  (17  CFR 
240,14a-101]  of  Regulation  14A  under 
the  1934  Act  about  both  the  registrant 
and  the  company  being  acquired. 

(4)  With  respect  to  both  the  registrant 
and  the  compa.^^y  being  acquired: 

(i)  The  name  and  address  of  each 
person  who  controls  either  party  to  the 
transaction  and  explain  the  effect  of  that 
control  on  the  voting  rights  of  other 
security  holders.  As  to  each  control 
person,  state  the  percentage  of  the 
voting  securities  owned  or  any  other 
l)asis  of  control.  If  the  control  person  is 
a  company,  give  the  state  or  other 
sovereign  power  under  the  laws  of 
which  it  is  organized.  List  all  parents  of 
the  control  person. 

Instruction:  For  purposes  of 
subparagraph  (c)(4)(i),  "control"  shall 
mean  (1)  the  beneficial  ownership, 
either  directly  or  through  one  or  more 
controlled  companies,  of  more  than  25 
percent  of  the  voting  securities  of  a 
company;  (2)  the  acknowledgment  or 
assertion  by  either  the  controlled  or 
controlling  party  of  the  existence  of 
control;  or  (3)  an  adjudication  under 
section  2(a)(9)  of  the  1940  Act  (15  U.S.C. 
80a-2(a)(9)).  which  has  become  final, 
that  control  exists. 

(ii)  The  name,  address  and  percentage 
of  ownership  of  each  person  who  owns 
of  record  or  is  known  by  either  party  to 
the  transaction  to  own  of  record  or 
beneficially  5  percent  or  more  of  any 


class  of  either  party's  outstanding  equity 
securities. 

Instructions:  1.  The  percentages  are  to 
be  calculated  on  the  basis  of  the  amount 
of  securities  outstanding. 

2.  Indicate,  as  far  as  practicable,  the 
percentage  of  registrant's  shares  to  be 
owned  by  such  persons  upon 
consummation  of  the  proposed 
transaction  on  the  basis  of  present 
holdings  and  commitments. 

3.  If  to  the  knowledge  of  either  party 
to  the  transaction  or  any  principal 
underwriter  of  their  securities.  5  percent 
of  more  of  any  class  of  voting  securities 
of  either  party  are  or  will  be  held 
subject  to  any  voting  trust  or  other 
similar  agreement,  this  fact  must  be 
disclosed. 

4.  Indicate  whether  the  securities  are 
owned  both  of  record  and  beneficially, 
or  of  record  only,  or  beneficially  only, 
and  show  the  respective  percentage 
owned  in  each  manner. 

(iii)  A  statement  of  all  equity 
securities  of  the  registrant,  owned  by  all 
officers,  directors  and  members  of  the 
advisory  board  of  the  registrant  as  a 
group,  without  naming  them.  In  any  case 
where  the  amount  owned  by  directors 
and  officers  as  a  group  is  less  than  1 
percent  of  the  class,  a  statement  to  that 
effect  is  sufficient. 

Item  8.  Interest  of  Certain  Persons  and 
Experts 

(a)  Describe  briefly  any  material 
interest,  direct  or  indirect,  by  security 
holdings  or  otherwise,  of  any  affiliated 
person  of  the  registrant  in  the  proposed 
transaction. 

Instruction:  This  item  shall  not  apply 
to  any  interest  arising  from  the 
owneiship  of  securities  of  the  registrant 
where  the  security  holder  receives  no 
extra  or  special  benefit  not  shared  on  a 
pro  rata  basis  by  all  other  hcldfrs  of  the 
same  class. 

(b)  If  any  expert  named  m  the 
registration  statement  as  having 
prepared  or  certified  any  part  thereof  (or 
named  as  ha\ing  prepared  or  certified  a 
report  or  valuation  for  use  in  connection 
with  the  registration  state.ment),  or 
counsel  for  the  registrant,  underwriters 
or  selling  security  holders  named  in  the 
prospectus  as  having  given  an  opinion 
upon  the  validity  of  the  securities  being 
registered  or  upon  other  legal  matters  in 
connection  with  the  registration  or 
offering  of  such  securities,  was 
employed  for  such  purpose  on  a 
contingent  basis,  or  at  the  time  of  such 
preparation,  certification  or  opinion  or 
at  any  time  thereafter  through  the  d;ite 
of  effectiveness  of  the  registration 
statement  to  which  such  preparation, 
certification,  or  opinion  relates,  had,  or 
is  to  receive  in  connection  with  the 
offering,  a  substantial  interest,  direct  or 
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indirect,  in  the  registrant  or  was 
connected  with  the  registrant,  managing 
underwriter  (or  any  principal 
underwriter,  if  there  are  no  managing 
underwriters),  voting  trustee,  director, 
officer,  or  employee,  furnish  a  brief 
statement  of  the  nature  of  such 
contingent  basis,  interest,  or  connection 

Instructions:  1.  The  interest  of  an 
expert  (other  than  an  accountant)  or 
counsel  will  not  be  deemed  substantial 
and  need  not  be  disclosed  if  the  interest, 
including  the  fair  market  value  of  all 
securities  of  the  registrant  owned, 
received  and  to  be  received,  or  subject 
to  options,  warrants  or  rights  received 
or  to  be  received  by  the  expert  or 
counsel  does  not  exceed  S.50.000.  For 
purposes  of  this  instniction.  the  term 
"expert '  or  counsel  includ.'s  the  firm. 
corporation,  partnership  or  other  entity, 
if  any,  by  which  the  expert  or  counsel  is 
employed  or  of  which  he  is  a  member  or 
of  counsel  to  and  all  attorneys  in  the 
case  of  counsel,  ard  all  noncleriral 
personnel  in  the  case  of  named  experts, 
participating  in  the  matter  on  behalf  of 
the  firm,  corporation,  partnership  or 
entity. 

2.  Accountants  providing  a  report  on 
the  financial  statements,  presented  or 
incorporated  by  reference  in  the 
registration  statement,  should  note 
§  210.2-01  of  Regulation  S-X  (17  CFR 
Part  210)  for  the  Commission's 
requirements  regarding  "Qualification  of 
Accountant"  which  discusses 
disqualifying  interests 

Item  9.  Additional  Information  Required 
for  Reoffering  by  Persons  Deemed  To  Be 
Underwriters 

If  any  of  the  securities  are  to  be 
reoffered  to  the  public  by  any  person 
who  is  deemed  to  be  an  underwriter 
thereof,  furnish  the  foilowirg 
information  in  the  prospectus,  to  the 
extent  it  is  not  already  furnished 
therein: 

(a)  The  name  of  each  security  holder: 

(b)  The  nature  of  any  position,  office 
or  other  material  relationship  which  the 
selling  security  holder  has  had  within 
the  past  three  years  with  the  registrant 
or  any  of  its  predecessors  or  affiliated 
companies: 

(c)  The  amount  of  securities  owned  by 
the  selling  security  holder  prior  to  the 
offering,  the  amount  to  be  olfored  for  the 
security  holder's  account,  the  amount 
and  (if  one  percent  or  m.ore)  the 
percentage  of  the  class  to  be  owned  by 
the  security  holder  after  completion  of 
the  offering;  and 

(d)  Information  about  the  transaction 
in  which  the  securities  were  acquired 
and  any  material  changes  in  the 
registrants  affairs  after  the  transaction. 


Part  B.  Information  Required  in  a 
Statement  of  Additional  Information 

Item  10.  Cover Page\ 

(a)  The  outside  cover  page  is  required 
to  contain  the  following  information: 

(i)  The  Registrant's  name: 

(li)  A  statement  or  statements  (A)  that 
the  Statement  of  Additional  Information 
is  not  a  prospectus;  (B)  that  the 
Statement  of  Additional  Information 
should  be  read  in  conjunction  with  the 
prospectus;  and  (C)  from  whom  a  copy 
of  the  prospectus  may  be  obtained; 

(iii)  The  date  of  the  prospectus  to 
which  the  Statement  of  Additional 
Information  relates  and  any  other 
identifying  information;  and 

(iv)  the  date  of  the  Statement  of 
Additional  Information. 

(b)  The  cover  page  may  include  other 
information,  but  care  should  be  taken 
that  such  additional  information  does 
not,  either  by  its  nature,  quantity,  or 
manner  of  presentation,  impede 
understanding  of  required  information. 

Item  11.  Table  of  Contents 

Set  forth  under  appropriate  captions 
(and  sub-captions)  a  list  of  the  contents 
of  the  Statement  of  Additional 
Information  and.  where  useful,  provide 
cross-references  to  related  disclosure  in 
the  prospectus.         j 

Item  12.  Additional  information  About 
the  Registrant 

(a)  If  the  registrant  is  an  open-end 
management  investment  company, 
furnish  the  information  required  by 
Items  10  through  23  of  Form  N-lA  under 
the  1940  Act  or  Items  15  through  25  of 
proposed  Form  N-3,  as  applicable. 

(b)  If  the  registrant  is  not  an  open-end 
management  investment  company,  no 
specific  information  about  the  company 
need  be  included. 

Item  13.  Additional  Information  About 
the  Company  Being  Acquired 

If  the  transaction  will  be  submitted  to 
the  security  holders  of  the  registrant  for 
approval  or  consent; 

(a)  If  the  company  being  acquired  is 
an  open-end  management  investment 
company,  furnish  the  information 
required  by  Items  10  through  14  and  16 
through  23  of  Form  .M-1 A  under  the  1940 
Act  or  Items  15  through  25  of  proposed 
Form  N-3.  as  applicable. 

(b)  If  the  company  being  acquired  is 
not  an  open-end  management 
investment  company,  no  specific 
information  about  the  company  need  be 
included. 

Item  14.  Financial  Statements 

(a)  The  Statement  of  Additional 
Information  shall  contain  the  financial 


statements  and  schedules  of  the 
acquiring  company  and  the  company  to 
be  acquired  required  by  Regulation  S-X 
(17  CFR  Part  210)  for  the  periods 
specified  in  Article  3  of  Regulation  S-X 
(17  CFR  210.3  et  seq)  except; 

1.  The  following  statements  and 
schedules  required  by  Regulation  S-.\ 
may  be  omitted  from  Part  B  of  the 
registration  statement  and  included  in 
Part  C  of  it; 

(ij  The  Statements  of  any  subsidiary 
which  is  not  a  majority-owned 
subsidiary:  and 

(ii)  The  following  schedules  in  suppu;  t 
of  the  most  recent  balance  sheet;  (A) 
columns  C  and  D  of  Schedule  111  (17  CFR 
210.12-141;  and  (B)  Schedule  IV  (1"  CFR 
210.12-03):  and 

2.  The  pro  forma  financial  statements 
required  by  Rule  11-01  of  Regulation  £*- 
X  (17  CFR  210.11-01 )  need  not  be 
prepared  if  the  net  asset  value  of  the 
company  being  acquired  does  not 
exceed  ten  percent  of  the  registrant's  net 
asset  value,  both  of  which  are  measured 
as  of  a  specified  date  within  thirty  days 
prior  to  the  date  of  filing  of  this 
registration  statement. 

(b)  The  Statement  of  Additional 
Information  shall  also  contain  the 
audited  balance  sheets  of  the 
investment  adviser  of  both  the  registrant 
and  the  company  being  acquired  as 
required  by  Rule  20a-2(a)(9)  under  the 
1940  Act  (17  CFR  270  20a-2(a)(9)). 

Part  C.  Other  Information 

Item  13.  Indemnification 

State  the  general  effect  of  any 
contract,  arrangement  or  statute  under 
which  any  director,  officer,  underwriter 
or  affiliated  person  of  the  registrant  is 
insured  or  indemnified  in  any  manner 
against  any  liability  which  may  be 
incurred  in  such  capacity,  other  than 
insurance  provided  by  any  director, 
officer,  affiliated  person  or  underwriter 
for  its  own  protection. 

Instruction:  In  responding  to  this  item 
the  registrant  should  take  note  of  the 
provisions  of  Rules  461(c)  (17  CFR 
230.461)  and  484  (17  CFR  230.484)  under 
the  1933  Act  and  section  17(h)  and  (i)  of 
the  1940  Act  (15  U.S.C.  80a-17). 

Item  16.  Exhibits 

Subject  to  the  rules  on  incorporation 
by  reference,  give  a  list  of  all  exhibits 
filed  as  part  of  the  registration 
statement. 

Exhibits: 

(1)  Copies  of  the  charter  as  now  in 
effect; 

(2)  Copies  of  the  existing  bylaws  or 
corresponding  instruments: 
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(3)  Copies  of  any  voting  trust 
agreement  affecting  more  than  5  percent 
of  any  class  of  equity  securities  of  the 
registrant; 

(4)  Copies  of  the  agreement  of 
acquisition,  reorganization,  merger, 
liquidation  and  any  amendments  to  it: 

(5)  Specimens  or  copies  of  each 
security  being  registered,  including 
copies  of  all  constituent  instruments 
defining  the  rights  of  holders  of  the 
securities; 

(61  Copies  of  all  investment  advisory 
contracts  relating  to  the  management  of 
the  assets  of  the  registrant; 

(7)  Copies  of  each  underwriting  or 
distribution  contract  between  the 
registrant  and  a  principal  underwriter, 
and  specimens  or  copies  of  all 
agreements  between  principal 
underwriters  and  dealers: 

(8)  Copies  of  all  bonus,  proHt  sharing, 
pension  or  other  similar  contracts  or 
arrangements  wholly  or  partly  for  the 
benefit  of  directors  or  offices  of  the 
registrant  in  their  capacity  as  such. 
Furnish  a  reasonably  detailed 
description  or  any  plan  that  is  not  set 
forth  in  a  formal  document, 

(9)  Copies  of  all  custodian  agreements 
and  depository  contracts  under  section 
17(f)  of  the  1940  Act  (15  U.S.C.  80a- 
17(f)).  for  securities  and  similar 
investments  of  the  registrant,  including 
the  schedule  of  remuneration; 

(10)  Copies  of  any  plan  entered  into 
by  registrant  pursuant  to  Rule  12b-l 
under  the  1940  Act  and  any  agreements 
with  any  person  relating  to 
implementation  of  the  plan; 

(11)  An  opinion  and  consent  of 
counsel  as  to  the  legality  of  the 
securities  being  registered,  indicating 
whether  they  will,  when  sold,  be  legally 
issued,  fully  paid  and  non-assessable; 

(12)  An  opinion,  and  consent  to  their 
use.  of  counsel  or.  in  lieu  of  an  opinion, 
a  copy  of  the  revenue  ruling  from  the 
Internal  Revenue  Service,  supporting  the 
ta.x  matters  and  consequences  to 
shareholders  discussed  in  the 
prospectus; 

(13)  Copies  of  all  material  contracts 
not  made  in  the  ordinary  course  of 
business  which  are  to  be  performed  in 
whole  or  in  part  on  or  after  the  date  of 
filing  the  registration  statement: 

(14)  Copies  of  any  other  opinions, 
appraisals  or  rulings,  and  consents  to 
their  use  relied  on  the  preparing  of  the 
registration  statement  and  required  by 
section  7  of  the  1933  Act  (15  U.S.C.  77g); 

(15)  All  financial  statements  omitted 
pursuant  to  Item  9(a)(1); 

(16)  Manually  signed  copies  of  any 
power  of  attorney  pursuant  to  which  the 
name  of  any  person  has  been  signed  to 


the  registration  statement,  and 

(17)  Any  additional  exhibits  which  the 
registrant  may  wish  to  file. 

Instruction:  Subject  to  the  rules  on 
incorporation  by  reference,  the  exhibits 
shall  be  filed  as  part  of  the  registration 
statement.  Exhibits  shall  be 
appropriately  lettered  or  numbered  for 
convenient  reference.  Exhibits 
incorporated  by  reference  may  bear  the 
designation  given  in  a  previous  filing. 
Where  exhibits  are  incorporated  by 
reference,  the  reference  shall  be  made  in 
the  list  of  exhibits  required  above. 

Item  17.  Undertakings 

(1)  The  undersigned  registrant  agrees: 
that  prior  to  any  public  reoffering  of  the 
securities  through  the  use  of  a 
prospectus  which  is  a  part  of  this 
registration  statement,  by  any  person  or 
party  who  is  deemed  to  be  an 
underwriter  within  the  meaning  of  Rule 
145(c).  the  reoffering  prospectus  will 
contain  the  information  called  for  by  the 
applicable  registration  form  for 
reofferings  by  persons  who  may  be 
deemed  underwriters,  in  addition  to  the 
information  called  for  by  the  other  items 
of  the  applicable  form. 

(2)  The  registrant  agrees  that  every 
prospectus  that  is  filed  under  paragraph 
(1)  above  will  be  filed  as  a  part  of  an 
amendment  to  the  registration  statement 
and  will  not  be  used  until  the 
amendment  is  effective,  and  that,  in 
determining  any  liability  under  the  1933 
Act.  each  posteffective  amendment  shall 
be  deemed  to  be  a  new  registration 
statement  for  the  securities  offered 
therein,  and  the  offering  of  the  securities 
at  that  time  shall  be  deemed  to  be  the 
initial  bona  fide  offering  of  them. 

Signatures 

As  required  by  the  Securities  Act  of 
1933.  this  registration  statement  has 
been  signed  on  behalf  of  the  registrant. 

in  the  City  of and 

State  of .  on  the 


dav  of - 


19- 


(Registrant)  

By  (Signature  and  Title) 

As  required  by  the  Securities  Act  of 
1933.  this  registration  statement  has 
been  signed  by  the  following  persons  in 
the  capacities  and  on  the  dates 
indicated. 

(Signature)     

(Title) 


(Date) 


|FR  Dor.  85-6S<64  Fiied  .V22-85:  8:45  am] 

BILUMG  COOC  WIO-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 

and  Enforcement 

30  CFR  Part  916 

Consideration  of  Material  Submitted 
Relating  to  the  Status  of  the  Kansas 
Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 

ACTION:  Reopening  of  public  comment 
period. 

summary:  On  May  31. 1983.  the 
Director.  OSM.  announced  that  he  had 
reason  to  believe  that  Kansas  may  not 
be  implementing,  administering, 
maintaining  or  enforcing  its  appro\  ed 
program  to  regulate  surface  coal  mmmg 
and  reclamation  operations  (48  FR 
24073).  Following  a  June  16.  1983 
informial  conference  between  OSM  and 
the  Kansas  Corporation  Commissum. 
Mined  Land  Conservation  and 
Reclamation  Board  (MLCRB),  the 
Director  on  November  17.  1983.  gave 
notice  that  he  still  had  reason  to  believe 
that  Kansas  is  not  adequately 
implementi.ng,  administering, 
maintaining  or  enforcing  its  approved 
program.  By  that  notice,  the  Director 
scheduled  a  public  hearing  and  public 
comment  period  to  provide  an 
opportunity  for  interested  persons  to 
express  their  concerns  on  the 
implementation  of  the  Kansas  program 
in  accordance  with  the  provisions  of  30 
CFR  733.12(d).  The  public  hearing  was 
held  on  December  16,  1983.  in  Topeka. 
Kansas  and  the  public  comment  period 
ended  December  30,  1983. 

Additional  material  concerning  the 
status  of  the  Kansas  program  was 
submitted  to  OSM  after  the  close  of  the 
public  comment  period  on  December  30. 
1983.  Because  of  this  additional  material 
and  the  importance  of  the  decision  to  be 
made  concerning  the  Kansas  program, 
the  Director  provided  the  public  with 
additional  time  to  submit  comments  on 
the  information  provided  to  OS.M  from 
December  30.  1983  to  .^pril  30.  1984  (49 
FR  18296).  The  public  comment  period 
ended  on  May  15.  1984. 

Once  again  additional  material 
concerning  the  status  of  the  Kansas 
program  has  been  submitted  to  OS.M 
since  the  close  of  the  last  public 
comment  period.  Therefore,  the  Director 
is  providing  the  public  additional  time  to 
submit  com.ments  on  the  information 
provided  to  OSM  since  May  15. 1984. 

DATE:  Public  comments  not  received  on 
or  before  4:00  pm,  on  April  24,  1985  will 
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not  necessarily  be  considered  in  the 
Director's  findings  on  the  status  of  the 
Kansas  permanent  regulatory  projjram. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Kansas  City  Field  Office, 
Office  of  Surface  Mining,  Professional 
Building.  1103  Grand  Avenue,  Kansas 
City,  Missouri  64106. 

Copies  of  Administrative  Record 
documents  referenced  in  this  notice  are 
available  for  public  inspection  and 
copying  during  normal  business  hours 
at: 

Office  of  Surface  Mining,  Room  5124. 
1100  L  Street.  NW.,  Washington.  DC. 
20240;  Telephone:  (202)  343-48,S,i. 
Office  of  Surface  .Mining,  Kansas  City 
Field  Office,  Professional  Building," 
1103  Grand  Avenue.  Kansas  City, 
Missouri;  Telephone:  (816)  374-5527, 
Kansas  Mined  Land  Conservation  and 
Reclamation  Board,  107  W.  11th 
Street,  Pittsburg.  Kansas  66762. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  C.  Close.  Acting  .'Assistant  Director, 
Program  Operations  and  Inspection, 
Office  of  Surface  Mining.  1951 
Constitution  Ave.,  N.W..  Washington, 
DC.  20240:  Telephone:  (202)  34;j-4225; 
or 

Richard  Rieke,  Director,  Kansas  City 
Field  Office.  Office  of  Surface  Mining. 
Professional  Building,  1103  Grand 
Avenue.  Kansas  City.  Missouri  64102; 
Tp|pphone-  (816)  374^5527. 

SUPPLEMENTARY  INFORMATION:  On 

March  11.  1983.  Dr.ector,  OSM  notified 
the  Governor  of  Kansas  that  he  had 
reason  to  believe  that  the  State  may  not 
be  implementing,  admininislering, 
maintaining  or  enforcing  its  approved 
program  to  regulate  surface  coal  mining 
and  reclamation  operations  (See 
Administrative  No.  KS-247).  The 
Director  cited  problems  in  Kansas' 
program  implementation  in  several 
areas,  including  permitting,  inspection 
and  enforcement,  adminstrati'.  e 
procedures  and  records,  civil  penalty 
assessment  and  bond  release.  A  more 
detailed  account  of  the  Director  s 
conce.Ts  <v.  cr  the  status  of  Kansas 
impleir.'  n:a:ion  of  its  program  can  be 
found  in  ;he  May  31,  1983  Feder.il 
Regulations  at  48  FR  24073. 

On  April  14, 1983,  the  Governor 
responded  to  the  Director's  March  11, 
1983  letter  by  offering  assurances  of 
Kansas'  intent  to  administer  and  enforce 
its  regulatory  program.  (KS-258).  On 
May  6,  1983.  the  Kansas  Corporation 
Commission  (KCC)  requested  an 
informal  conference  with  OSM  under 
the  rpo\  isions  of  30  CFR  733.12(c).  (KS- 
2.T0).  The  Director  agreed  to  Kansas' 
request  and  subsequently  held  an 
informal  conference  with  Kansas 


officials  on  June  16.  1983  in  Pittsburg, 
Kansas.  On  May  31, 1983.  the  Director 
notified  the  public  of  the  informal 
conference  (48  FR  24073).  A  transcript  of 
the  informal  conference  has  been  placed 
in  the  Administrative  Record  (KS-254). 

At  the  informal  conference,  OSM 
requested  the  KCC  to  provide  additional 
information  on  July  30,  August  30  and 
September  30,  1983  (KS-255,  257  and 
259).  A  meeting  was  held  between  OSM 
and  the  State  on  November  10, 1983.  to 
discuss  OSM's  concerns  and  the  State's 
progress  in  resolving  problems. 

On  November  10. 1983.  the  Director 
notified  the  Governor  of  Kansas  that  he 
still  had  reason  to  believe  that  the  State 
was  continuing  to  have  problems  in 
administering  its  program  and  that  for 
these  reasons  OSM  would  hold  a  public 
hearing  and  public  comment  period  in 
accordance  with  the  procedures 
contained  in  30  CFR  733.12(d),  See  KS- 
261.  The  Director's  letter  was  followed 
by  a  Federal  Register  notice  published 
on  .November  17, 1983  (48  FR  52297)  and 
a  letter  from  OSM  to  the  Kansas 
Corporation  Commission  detailing  the 
remaining  areas  of  concern  and  the 
topics  to  be  discused  at  the  public 
hearing.  See  KS-262  and  KS-282. 

OSM  held  a  public  hearing  on 
December  16. 1933,  in  Topeka,  Kansas 
and  provided  the  public  an  opportunity 
to  comment  through  December  30, 1983. 
on  the  status  of  Kansas  program 
implementation. 

Since  December  30, 1983,  OSM  has 
received  additional  material  addressing 
the  status  of  the  Kansas  perm.anent 
regulatory  program.  This  material 
consisted  of  information  submitted  by 
the  State,  meeting  notes,  telephone 
conversation  records  and  several 
documents  generated  by  OSM.  The 
additional  documents  are  included  in 
the  Administrative  Record  as  KS-267 
through  KS-319.  Therefore,  OSM 
reopened  the  comment  period  for  an 
additional  15  days  to  allow  the  public 
sufficient  time  to  review  and  comment 
on  the  above  documents  (49  FR  18296), 

During  the  period  between  May  15, 
1984  and  March  25, 1985,  a  number  of 
comments  were  received  fro.m  the 
public.  All  written  comments  have  been 
made  a  part  of  the  Administrative 
Record,  either  by  inclusion  in  the 
transcript  of  the  public  hearing,  or  as 
independent  comments  received  by 
OSM  on  or  before  the  close  of  the 
comment  period. 

Also,  all  documents  on  file  in  the 
OSM  Kansas  City  Field  Office  relating 
to  the  Kansas  permanent  regulatory 
program  since  March  11,  1983,  obtained 
in  the  ordinary  course  of  OSM  business 
from  the  public,  OSM  Kansas  City  Field 
Office  employees,  the  Kansas 


Corporation  Commission,  the  Mined 
Land  Conservation  and  Reclamation 
Board,  or  other  Government  agencies, 
excluding  internal  memoranda 
(including  telephone  call  notes,  internal 
meeting  notes,  decision  making 
documents,  and  advice  of  counsel)  have 
been  placed  in  the  Administrative 
Record, 

The  documents  available  for  review 
and  comment  begin  with  document  KS- 
247.  Therefore,  OSM  is  reopening  the 
comment  period  for  an  additional  30 
days  to  allow  the  public  sufficient  time 
to  review  and  comment  on  the  above 
documents. 

OSM's  November  17. 1983  Federal 
Register  notice  stated  that  subsequent  to 
the  public  hearing  and  the  review  of  all 
available  information  including  the 
hearing  transcript  and  written 
comments,  the  Director  would  publish 
his  findings  on  the  status  of  the  Kansas 
program,  in  accordance  with  the 
provisions  of  30  CFR  733.12(e). 

This  announcement  is  made  in 
keeping  with  OS.M's  commitment  to 
public  participation  as  a  vital 
component  in  fulfilling  the  purposes  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977. 

Authority:  Pub.  L.  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C,1201e/se(7.). 

Dated:  March  19,  1985, 

Car!  C.  Close. 

Acting  Assistant  Director,  Program 
Operations  and  Inspection. 

(FR  Doc.  8.5-6982  Filed  3-22-85;  8:45  amj 

BILLING  CODE  4310-0$-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD7-85-09I 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  Florida 
Department  of  Transportation,  the  Coast 
Guard  is  considering  changing  the 
regulations  governing  the  McCormick 
Bridge,  Mile  747.5,  at  Jacksonville  Beach 
by  permitting  the  number  of  openings  to 
be  limited  during  certain  periods.  This 
proposal  is  being  made  because 
vehicular  traffic  has  increased.  This 
action  should  accommodate  the  needs  of 
vehicular  traffic  yet  still  provide  for  the 
reasonable  needs  of  navigation. 
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DATE:  Comments  must  be  received  on  or 
before  Mv.y  9,  1985. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan),  Seventh 
Coast  Cuard  District.  51  S.W.  1st 
Avenue.  Miami,  Florida  33130.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
51  S.W.  1st  Avenue.  Room  816,  Miami. 
Florida.  Normal  office  hours  are  7:30 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wall  Paskowsky.  Brulge 
Administration  Specialist,  telephone 
(305)  350-4103. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Seventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Walt  Paskowsky.  Bridge  Administration 
Specialist,  project  officer,  and 
Lieutenant  Commander  ken  Gray, 
project  attorney. 

Discussion  of  Proposed  Regulations 

Vehicular  traffic  at;ross  the 
McCormick  Bridge  has  increased 
significantly  during  the  past  two  years. 
Weekday  traffic  (7  a.m.  to  6  p.m.)  has 
increased  about  9  percent  and  weekend 
afternoon  traffic  (12  noon  to  6  p.m.)  has 
increased  about  16  percent.  The  bridge 
is  currently  required  to  open  or  signal 
for  passage  of  vessels  at  all  hours. 
Bridge  openings  are  most  frequent 
during  April.  May.  October,  and 
November  when  vessels  migrate  along 
the  Intracoastal  Waterway  Vehicular 
traffic  is  heaviest  during  the  morning 
and  late  afternoon  on  weekdays  and 
during  the  afternoon  on  weekends.  The 
proposed  regulations  would  limit  routine 
bridge  openings  to  one  e\ery  half-hour 
during  those  periods  when  peak  vehicle 
traffic  coincides  with  peak  vessel  traffic. 
By  spacing  openings  at  30  minute 
intervals,  traffic  congestion  caused  by 


consecutive  or  back-to-back  draw 
openings  would  be  virtually  eliminated. 
The  frequency  of  scheduled  openings 
would  still  provide  for  the  reasonable 
needs  of  navigation. 

Economic  Assessment  and  CertiFication 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the  proposal 
will  exempt  tugs  with  tows  and 
regularly  scheduled  cruise  vessels.  Since 
the  economic  impact  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  if  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Proposed  Regulations 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

In  consideration  of  the  foiegoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulations, 
by  amending  §  117.261  by  redesignating 
paragraph  (a)  as  (a-1)  and  adding  a  new 
paragraph  (a)  to  read  as  follows- 

§  117.261     Atlantic  Intracoastal  Waterway 
from  St.  Marys  River  to  Miami. 

(a)  The  draw  of  the  McCormick 
Bridge,  mile  747.5  at  Jacksonville  Beach. 
shall  open  on  signal  except  as  follows: 

(1)  During  April.  May.  October,  and 
November,  from  7:00  a.m.  until  8:30  a.m. 
and  4:30  p.m.  to  6:00  p.m.  Monday 
through  Friday  except  federal  holidays, 
the  draw  need  open  only  on  the  hour 
and  half-hour. 

(2)  During  April.  May,  October,  and 
November,  from  12:00  noon  until  6:00 
p,m,  Saturday,  Sunday,  and  federal 
holidays,  the  draw  need  open  only  on 
the  hour  and  half-hour. 

(3)  Public  vessels  of  the  United  States, 
tugs  with  tows,  regularly  scheduled 
cruise  vessels,  and  vessels  in  distress 
shall  be  passed  at  any  time. 
***** 

(33  U.S.C.  499:  49  CFR  1.46(c)(5);  33  CFR  1.05- 
1(g)(3)). 

Dated:  March  11,  1985, 
R.P.  Cueroni. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 

Seventh  Coast  Guard  District. 

|FR  Doc   85-6985  Filed  3-22-85:  8:45  am] 

BILLING  CODE   4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 


AM&-FRL-2803-1J 

Motor  Vehicle  Emission  Factors 

ACENCV:  Environmental  Protection 
Ascncy. 

ACTION:  Notice  of  public  workshop. 


summary:  This  notice  announces  a 
public  workshop  which  the 
Environmental  Protection  Agency  will 
hold  regarding  the  Agency's  motor 
vehicle  emission  factors  and  the 
Agency's  fuel  consumption  model.  The 
emission  factors  are  used  by  States  in 
preparing  State  Implementation  Plan 
revisions  and  by  others  engaged  in 
determining  the  air  quality  impact  of 
motor  vehicles.  The  fuel  consumption 
model  is  used  by  EPA  in  determining  the 
impact  on  total  fuel  consumed  of  various 
strategies  which  could  become 
regulations.  The  Agency's  purpose  in 
holding  this  workshop  is  to  meet  with 
those  parties  potentially  possessing 
information  which  would  be  of  use  in 
evaluating  the  emission  factors  and  the 
fuel  consumption  model  and  to  allow  all 
interested  parties  to  participate 
informally  in  the  review  of  the  EP.\ 
information. 

DATES:  The  vvo.'-kshop  is  being  held  on 
!  :.'  'iiiav,  .April  16   1985  ut  9:CX)  a.m. 

ADDRESS:  The  workshop  will  be  held  at 
F.PA's  Motor  \'ehicle  Emission 
Laboratory.  2565  Plymouth  Road.  Ann 
Arbor,  Michigan  48105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Darlington  (313)  68&-4473,  or  Lois 
Platte  (313)  688-4306.  Emission  Control 
Technology  Division.  L'.S. 
Environmental  Protection  Agency.  2565 
Plymouth  Road,  .Ann  .Arbor,  Michigan 
48105 

SUPPLEMENTARY  INFORMATION:  EPA  s 

current  estimates  of  emission  factors  are 
contained  in  the  computer  program 
MOBILES,  and  will  also  be  published  in 
a  forthcoming  report  entitled. 
"Compilation  of  Air  Pollutant  Emission 
Factors:  Mobile  Sources  ".  Vol.  11.  Fourth 
Edition.  MOBILES  was  released  in  mid- 
1984,  and  since  that  time  much 
additional  in-use  vehicle  emission  data 
have  been  collected  and  evaluated.  EPA 
thinks  that  it  would  be  beneficial  to 
present  some  of  the  results  of  the  in-use 
testing.  Specific  topics  to  be  discussed 
include  basic  evaporatu  e  emissions  of 
carbureted  and  fuel  injected  cars. 
evaporative  emissions  versus  fuel 
volatility,  updated  trips  and  miles  per 
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day  used  to  estimate  evaporative 
emissions  in  g/mi,  and  a  summary  of 
current  in-use  vehicle  testing  goals. 

Suggestions  for  additional  topics 
should  be  made  in  advance  of  the 
workshop.  Because  of  the  technical 
nature  of  the  agenda,  participants 
should  be  familiar  with  the  existmg 
emission  factors  and  MOBILE3  to  most 
fully  contribute  to  the  discussions. 

This  workshop  will  not  discuss  the 
programming  aspects  of  the  MOBILES 
computer  program,  such  as  its  interface 
with  other  programs  used  in  preparing 
emission  inventories  and  air  quality 
plans,  and  the  language  and  equipment 
requirements  of  the  program. 

The  workshop  is  intended  to  be  a 
forum  for  exchange  of  information  and 
has  no  direct  connection  to  any 
rulemaking  action.  Consequently,  the 
workshop  will  be  very  informal.  There 
will  be  no  opportunity  for  prepared 
statements  in  general,  although  prepared 
remarks  will  be  welcome  on  specific 
issues  as  those  are  brought  up  for 
discussion.  Although  no  public  docket 
will  be  kept,  written  submissions  are 
welcome  at  any  time  and  may  be 
brought  to  the  workshop  or  mailed  to 
Tom  Darlington  or  Lois  Platte,  at  the 
address  set  out  above. 

Dated:  March  18.  1985. 
Charles  L  Elkins, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc  85-8962  Filed  3-22-«5;  8:45  am) 

BILLING  COOe  (9M-S0-M 


40  CFR  Parts  51  and  52 

lA-»-FRL-2«04-3) 

Air  QuaUty  Impietnentation  Plans;  San 
Joaquin  Valley,  CA;  Compliance  Witti 
the  Statutory  Provisions  of  Part  D  of 
the  Clean  Air  Act 

AGENCY:  Environmental  Protection 
Agency. 

actioh:  Notice  of  additional  comment 
period. 


summary:  On  February  3,  1983  (48  FR 
4972)  the  Environmental  ftotection 
Agency  (EP.A)  published  notices  of 
proposed  rulemaking  regarding 
nonattainment  areas  havmg  a 
condilioniilly  approved  State 
Implementation  Plan,  the  conditions  of 
which  remain  unfulfilled.  The  San 
Joaquin  Valley  portion  of  Kern  County. 
California  is  one  such  area.  The 
February  3.  1983  proposal  stated  that 
EPA  intends  to  promulgate  a  finding  that 
the  Plan  is  inadequate,  and  that  such 
finding  will  invoke,  among  other 
statutory  consequences,  a  ban  on  major 


stationary  source  constiuction  or 
modification.  EPA's  proposal  was 
followed  by  two  consecutu  e  45-day 
public  co.mment  periods. 

In  March.  1983  the  EPA  and  U.S. 
Department  of  Justice  executed  a 
settlement  agreement  with  the 
petitioners  in  Chevron  USA  Inc.  v.  U.S. 
Environmental  Protection  Agency.  No. 
81-7703  (9th  Cir.)  and  Western  Oil  and 
Gas  Association,  et.  cl.  v.  U.S. 
Environmental  Protection  .Agency.  No. 
81-7704  (9th  Cir).  EPA  therein  ag'reed 
that  it  would  provide  an  opportunity  for 
notice  and  comment  before  invoking  a 
construction  ban  in  Kern  County 
pursuant  to  the  conditional  approval  of 
the  Plan.  Today's  notice  provides  the 
opportunity  for  comment  pursuant  to  the 
agreement,  because  EPA  intends  to 
invoke  the  construction  ban  for  failure 
to  meet  the  conditions  requiring  a 
revised  control  strategy  demonstrating 
attainment  of  the  ozone  national 
ambient  air  quality  standard,  and  a 
revised  demonstration  of  reasonable 
further  progress. 

DATE:  Comments  may  be  submitted  up 
to  April  24.  1985. 

ADDRESS:  Comments  may  be  sent  to: 
Regional  Administrator,  ATTN:  Air 
Management  Division,  Air  Programs 
Branch,  State  Liaison  Section. 
Environmental  Protection  Agency, 
Region  9,  215  Fremont  Street.  San 
Francisco,  CA  94105. 
FOR  FURTHER  INFORMATKM  CONTACT: 
James  C.  Breitlow.  State  Liaison  Section, 
Air  Programs  Branch,  Air  Management 
Division,  Environmental  Protection 
Agency.  Region  9,  (415)  974-7650. 

SUPPtfMENTARY  INFORMATION: 

Background 

On  February  3, 1983  EPA  published  in 
the  Federal  Register  (48  FR  4972)  a 
notice  of  proposed  rulemaking 
regarding,  among  other  things, 
nonattainment  area  plans  which  had 
been  conditionally  approved  but  the 
condition(s)  of  approval  remained 
unfulfilled.  The  San  Joaquin  Valley 
portion  of  Kern  County.  California  was 
identified  as  one  such  area  (48  FR  5006 
February  3.  1983).  To  review  all  of  the 
unfulfilled  conditions,  the  reader  should 
refer  to  EPA's  August  21,  1981 
conditional  approval  of  the  Plan  (46  FR 
42450  August  21.  1981).  and  to  EPA's 
notices  of  December  14,  1982  (47  FR 
5,5919  December  14, 1982)  and  August  24, 
1983  (48  FR  38467  August  24.  1983)  which 
revoked  some  of  the  original  conditions 
of  approval. 

The  February  3, 1983  notice  stated 
that  EPA  intends  to  promulgate  a  finding 
that  areas  with  unfulfilled  conditions 
have  failed  to  comply  with  the 


requirements  of  the  Act  and,  therefore, 
the  Plan  is  inadequate.  EPA  stated 
further  that  the  official  finding  of  the 
Plan's  inadequacy  will  invoke  certain 
statutory  consequences,  including  but 
not  limited  to,  a  ban  on  major  stationary 
source  construction  or  modification 
pursuant  to  sections  110(a)(2)(i),  42 
U.S.C.  and  7410(a)(2)(i).  By  that  notice. 
EPA  solicited  comment  upon  this  and 
other  facets  of  noncompliance  with  the 
requirements  of  the  Act.  This  notice 
provided  a  45  day  comment  period 
ending  on  March  21, 1983.  On  March  21. 
1983  EPA  extended  the  public  comment 
period  an  additional  45  days  to  May  5, 
1983  for  plans  proposed  to  be 
disapproved. 

Two  conditions  are  of  particular 
importance.  One  requires  a  revised 
control  strategy  demonstrating 
attainment  of  the  ozone  national 
ambient  air  quality  standard.  The  other 
is  closely  related,  requiring  a  revised 
demonstration  of  reasonable  further 
progress. 

On  March  7, 1984,  EPA  informed  the 
State  and  Kern  County  that  a 
satisfactory  revised  control  strategy 
demonstrating  attainment  of  the  ozone 
standard  must  include  a  motor  vehicle 
inspection  and  maintenance  program  (1/ 
M).  EPA  placed  a  deadline  of  7  months 
on  the  County  to  request  the  State  to 
implement  the  I/M  program  (as  required 
by  State  law). 

The  fact  that  the  County  has  failed  to 
take  necessary  action  to  implement 
expeditiously  the  required  I/M  portion 
of  a  revised  control  strategy  is  a 
significant  deviation  from  requirements 
under  the  Clean  Air  Act.  Consequently, 
EPA  intends  to  invoke  the  construction 
ban  for  failure  to  fulfill  the  conditions. 
The  ban  would  apply  to  the  construction 
of  modification  of  major  stationary 
sources  of  hydrocarbons  in  the  San 
Joaquin  Valley  portion  of  Kern  County. 

If  imposed,  the  construction  ban  will 
remain  in  effect  until  EPA  takes  final 
action  finding  that  the  condition  has 
been  met  or  redesignates  the  area  to 
attainment.  See  48  FR  50686,  50694 
(.November  2, 1983). 

In  March.  1983  EPA  and  the  U.S. 
Department  of  Justice  executed  an 
agreement  for  dismissal  of  petitions  for 
review  filed  in  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  by  the 
Western  Oil  Gas  Association,  Chevron 
USA,  Inc.,  and  Getty  Oil  Company  (Nos. 
81-7703.  81-7704).  In  partinent  part,  the 
agreement  with  the  petitioners  stated: 

On  August  21.  1981,  EPA  lifted  the  ban  on 
constniction  of  major  new  or  modified 
sources  when  it  conditionally  approved  the 
San  Joaquin  Valley  Air  Basin  Nonattainment 
Area  Plan  for  Kem  County,  California.  46  FR 
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42450-01.  If  EPA  should  decide  to  reimpose 
(he  ban  pursuant  to  that  conditional 
approval,  EPA  agrees  that  it  will  first  provide 
an  opportunity  for  notice  and  cornmcnt  on 
this  decision. 

Solicitation  of  Public  Comnnent 

Although  EPA  s  February  3,  1983 
notice  provided  opportunity  for 
comment  on  the  prospective 
construction  ban  as  a  consequence  of 
finding  the  Plan  inadequate,  EPA  is  by 
today's  notice  providing  additional 
notice  and  opportunity  for  comment. 
This  notice  is  given  pu.'-suant  to  the 
aforementioned  agreement  for  dismissal, 
and  applied  only  to  the  Plan  for  the  San 
Joaquin  Valley  portion  of  Kern  County 
EPA  will  not  invoke  the  construction 
ban  due  to  unfulifilled  conditions  until 
the  comment  period  provided  by  this 
notice  is  closed  and  the  comments  are 
evaluated. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Interpovprn mental 
relations. 

Authority:  Sections  101,  107,  110.  116,  171- 
178.  301(a)  and  316  of  the  Clean  Air  Act.  as 
amended  (42  U.S.C.  7401.  7407,  7410,  7416. 
7501-08.  7601(a)  and  7616);  section  129(a)  of 
the  Clean  Air  Act  Amendments  of  1977  (Pub. 
I..  No.  95-95.  91  Stat.  685  (AuRUSt  7,  1977). 

Dated  January  28.  1985 
John  Wise. 

Acting  Regional  Administrator. 
[F'R  Doc  8^-69.^5  Filed  3-22-fl5:  8:45  amj 

BIUJNG  CODE  6560-SO-M 


40  CFR  Part  86 


lFRL-2803-21 


Air  Pollution  Control;  Hearing  to 
Consider  Waivers  of  NO,  Standard  for 
1981-1984  LIgtit  Duty  Diesel-Powered 
Vehicles;  Application  of  Holzer'e 
Imported  Car  Service,  Inc. 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Request  for  Comments  and 
Notice  of  Opportunity  for  Public 
Hearing, 

SUMMARY:  This  notice  announces  that 
EPA  has  received  an  application  from 
Holzer"s  Imported  Car  Service,  Inc, 
(HlCS)  for  waivers  of  the  oxides  of 
nitrogen  (NO,)  emission  standard 
applicable  to  light-duty  diesel-powered 
vehicles  for  model  years  1981,  1982,  1983 
and  1984.  EPA  is  scheduling  a  public 
hearing  to  consider  requests  for  waivers 
of  the  NO,  standard  by  HICS  and  any 


other  parties  timely  requesting  such  a 

waiver. 

DATES:  EPA  has  scheduled  a  public 
hearing  on  April  24.  1985  beginning  at 
9:00  a.m.,  to  consider  applications  for 
waiver  of  the  NO,  standard  by  HICS 
and  any  other  parties  submitting  such 
application  by  April  15, 1985.  Parties 
desiring  to  testify  should  notify  the 
Manufacturers  Operations  Division,  as 
noted  below,  not  later  than  April  19, 
1985.  The  hearing  may  be  cancelled, 
however,  due  to  lack  of  interest.  Parties 
desiring  to  ascertain  whether  a  hearing 
will  be  held  should  contact  Mr.  Richard 
Bergovcy  as  noted  below.  Interested 
parties  should  submit  written  comments 
by  May  24,  1985  to  ensure  that  the 
Administrator  can  consider  these 
comments  in  deciding  on  the 
applications.  If  no  part>  testifies  at  the 
hearing  EPA  will  consider  the  waiver 
requests  based  on  written  submissions 
to  the  record. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Manufdcturers  Operations  Division 
Conference  Room.  499  South  Capitol 
Street,  SVV.,  2nd  floor,  Washington,  DC. 
Parties  planning  to  testify  at  the  hearing 
should  notify  Mr.  Richard  Bergovoy  as 
noted  below.  Manufacturers  submitting 
applications,  or  parties  submitting 
written  comments,  should  direct  their 
submissions  to  the  Director, 
Manufacturers  Operations  Division 
(EN-:.4(>-F),  US.  Environmental 
Protection  Agency.  401  M  Street,  SW,. 
Washington.  DC  20460.  All  public 
portions  of  applications  and  other 
relevant  information  will  be  available 
for  public  inspection  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
at  U.S.  Environmental  Protection 
Agency.  Central  Docket  Section  (A-130), 
Gallery  I.  Waterside  Mall.  401  M  Street, 
SW„  Washington.  DC  20460  (Docket  No. 
EN-85-01) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Bergovoy.  Attorney/ 
Advisor.  Manufacturers  Operations 
Division  (EN-340-F)  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  (202)  382-2522) 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  202(b)(6)B)  of  the  Clean  Air 
Act  (Act),  42  U.S.C.  7521(b)(6)(B)  (1977), 
allows  any  manufacturer  to  petition  the 
Administrator  of  EPA  for  waiver  of  the 
1981-1984  model  year  NO,  standard  of 
1.0  gram  per  vehicle  mile  (g/mi).  The 
Administrator,  after  notice  and 
opportunity  for  public  hearing,  may 
waive  the  standard  for  any  class  or 
category  of  light-duty  vehicles 
manufactured  during  the  four  model 
vear  period,  beginning  in  model  year 


J981,  up  to  a  maximum  level  of  1.5  g/mi, 
if  the  manufacturer  can  show  that  the 
waiver  is  necessary  to  permit  diesel 
engine  technology  to  be  used  on  the 
subject  vehicles. 

The  waiver  may  be  granted  if  the 
Administrator  determines: 

(i)  That  the  vva;ver  will  not  endanger 
public  health; 

(ii)  That  the  waiver  will  result  in 
significant  fuel  savings  at  least  equal  to 
the  fuel  economy  standard  applicable  in 
each  year  under  the  Energy  Policy  and 
Conservation  Act;  and 

(ill)  That  the  technology  has  a 
potential  for  long-term  air  quality 
benefit  and  has  the  potential  to  meet  or 
exceed  the  average  fuel  economy 
standard  applicable  under  the  Energy 
Folic;'  and  Conservation  Act  at  the 
expiration  of  the  waiver. 

EPA  published  guidelines  for  diesel 
NO,  waiver  applications  in  the  Federal 
Register  at  43  FR  30341  (July  14,  19"B).  in 
order  to  apprise  manufacturers  of  the 
information  then  deemed  necessary  to 
demonstrate  that  a  waiver  should  be 
granted.  EP.A  subsequently  published  a 
notice  in  the  Federal  Register  a!  46  FR 
20"05  (April  7,  1981),  also  announcing 
procedures  for  submitting  NO,  waiver 
applications  covering  model  years  1981- 
1984. 

EPA  has  received  an  application  from 
HICS  for  waiver  of  the  NO,  standard  for 
its  modified  versions  versions  of  the 
European  Mercedes-Benz  240D  and  300U 
vehicles  for  model  years  1981.  1982.  1983 
and  1984.  Commercial  importers  for 
resale,  such  as  HICS.  have  requested 
and  received  clarification  that  they  are 
manufacturers  under  section  216(1)  of 
the  Act.  42  U.S.C.  7550(1)  (1977).  and 
hence,  may  be  eligible  for  a  NO,  waiver. 

n.  Hearing  Procedures 

The  hearing  will  provide  an 
opportunity  for  interested  persons  to 
state  their  views  or  arguments,  or  to 
provide  pertinent  information 
concerning  the  waiver  request  at  issue. 
Any  party  desiring  to  make  an  oral 
statement  at  the  hearing  should  notify 
Richard  Bergovoy  of  EPA's 
Manufacturers  Operations  Division  as 
listed  above  no  later  than  April  19, 1985. 
The  procedures  for  the  hearing  will  be 
the  same  as  those  EP.A  has  employed  in 
previous  diesel  NO,  wai\er  hearings.' 

Presentations  by  the  participants  at 
the  hearing  and  interested  parties  who 
make  written  submissions  or  file 
applications  should  address  the 
considerations  listed  in  previous  .NO, 
waiver  hearing  notices  ^  and  in  the 


'  Spf  45  FR  :-788  (April  24.  1980) 

'  See.  e.g..  45  FR  73790  (November  6.  1980). 
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Federal  Register  notice  Lhat  announced 
consolidated  proceedings  to  consider 
NO,  waiver  applications  for  the  1981- 
1984  model  years.' 

Additionally,  the  Agency  requests 
comments  on  whether  a  manufacturer 
may  obtain  a  NO,  waiver  under  section 
202(b)(6)(B)  of  the  Act  for  vehicles 
modiried  and  tested  under  40  CFR 
85.1501  et  seq..  in  addition  to  vehicles 
covered  by  a  certificate  of  conformity 
under  section  206(a)  of  the  Act. 

Interested  parties  should  submit 
written  information  to  the  record  by 
May  24, 1985,  to  ensure  its  consideration 
by  the  Administrator  in  formulating 
waiver  decisions.  At  the  hearing,  the 
Agency  will  make  a  verbatim  record  of 
any  testimony.  The  Administrator  will 
base  determinations  with  regard  to 
manufacturers'  waiver  requests  on  the 
record  of  the  public  hearing  and  on  any 
other  relevant  written  materials.  This 
information  will  be  available  for  public 
inspection  at  the  EPA  Central  Docket, 
No.  EN-85-01.  Interested  parties  may 
obtain  copies  of  documents  in  the  public 
docket  was  provided  in  40  CFR  Part  2. 

Dated:  March  18,  1985 

Charles  Elkins, 

Acung  Assistant  Administrator  for  Air  and 
Radiation. 

jFR  Doc.  85-6963  Filed  3-22-8,5:  8:45  am) 

BlUiNG  CODE  C6W-Sfr-M 


40  CFR  Part  264 
1SW-1-FRL-2804-11 

Hazardous  Waste  Management; 
Preparation  of  Permits  for  Hazardous 
Waste  Land  Treatment,  Storage,  and 
Disposal  Facilittes;  Correction 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  availability  of 
guidance  manual  and  request  for 
comments;  correction. 


summary:  This  notice  corrects  a 
telephone  number  cited  in  the  Federal 
Register  of  Thursday,  February  7, 1985, 
on  page  5268. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glen  Galen,  Office  of  Solid  Waste  (WH- 
565E),  U.S.  EPA,  401  M  Street  SW.. 
Washington,  D.C.  20460,  (202)  382-4678. 
SUPPLEMENTARY  INFORMATION:  The 
following  change  reflects  the  correction 
in  the  toll-free  telephone  number  of  the 
RCRA  Hotline  that  can  be  used  to 
obtain  copies  of  the  draft  guidance 
manual  entitled  Permit  Writers' 
Guidance  Manual  for  Locations  of 
Hazardous  Waste  Land  Storage  and 


'  46  FR  20-05  (April  7,  1981). 


Disposal  Facilities — Phase  1:  Criteria 
for  Location  Acceptability  and  Existing 
Applicable  Regulations. 

The  correct  toll-free  telephone  number 
for  the  RCRA  Hotline  is:  (800)  424-9346. 

Dated:  March  12,  1985. 
]adk,  McGraw, 

Acting  Assistant  Administrator. 
Solid  Waste  and  Emergency  Response. 
|FR  Doc.  85-6956  Filed  3-22-«5:  845  am) 

BtUIMQ  CODE  «SeO-50-M 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1622 

Public  Access  to  Meetings  Under  the 
Government  In  the  Sunshine  Act 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Proposed  rule;  amendment. 

summary:  On  January  4, 1985,  the  Legal 
Services  Corporation  republished  Part 
1622  of  its  regulations  for  public 
comment.  Based  upon  comments 
received  and  recommendations  of  the 
Board's  Operations  and  Regulations 
Committee,  the  Board  of  Directors  on 
March  8, 1985,  voted  to  amend  Part  1622 
which  covers  public  access  to  meetings 
under  the  Government  in  the  Sunshine 
Act.  The  amendments  to  the  proposed 
regulation  are  being  published  for 
further  public  comment.  Four 
amendments  are  proposed.  Of  these 
amendments  only  one,  a  revision  of 
emergency  proceedings  section,  made  a 
major,  substantive  change.  The  other 
three  amendments  are  of  a  technical 
nature.  The  minor  amendments  provide 
for  sending  notice  of  meetings  to 
program  directors,  deletion  of  the  word 
"all"  from  the  first  sentence  of 
paragraph  (b)  of  §  1622.6,  and  reference 
to  specific  exemptions  and  a  statement 
of  reasons  why  specific  discussions 
closed  to  public  observation  come 
within  the  cited  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  24, 1985. 
ADDRESS:  Comments  should  be 
submitted  to  Office  of  General  Counsel, 
Legal  Services  Corporation,  7733  15th 
Street.  N.W..  Room  601,  Washington, 
D.C.  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  N.  Bagensfos,  Acting  Deputy 
General  Counsel,  (202)  272^1020. 
SUPPLEMENTARY  INFORMATION:  On 
January  4, 1985,  the  Legal  Services 
Corporation  republished  Part  1622  of  its 
regulations  for  public  comment  (50  FTl 
514).  Comments  were  received  and 
considered.  On  March  8, 1985,  the 
Corporation's  Board  of  Directors,  acting 
upon  recommendations  of  its  Operations 


and  Regulations  Committee,  voted  to 
amend  Part  1622  of  the  Regulations. 
Because  substantive  changes  were 
made,  the  amendments  to  the  proposed 
regulation  are  being  published  for 
further  comment.  The  specific  proposed 
amendments  are  discussed  on  a  section- 
by-section  basis  below. 

Section  1622.3    Open  Meetings.  The 
proposed  amendment  effects  paragraph 
(c)  of  §  1622.3.  The  words  "and  the 
program  director"  are  to  be  inserted 
after  the  words  "governing  body"  in  the 
two  places  these  words  appear  in 
paragraph  (c).  This  addition  reflects  the 
Corporation's  present  practice  and  is  in 
response  to  comments  received  that 
expressed  concern  that  unless  notice 
was  provided  to  the  programs,  the 
programs  would  not  receive  timely 
notice  of  meetings.  This  amendment 
ensures  that  timely  notice  is  sent  to 
programs. 

Section  1622. 6    Procedure  for  Closing 
Discussion  or  Withholding  Information. 
In  paragraph  (b)  of  §  1622.6  the  word 
"aU"  has  been  removed  after  the  words 
"A  separate  vote  of.  The  deletion  of  the 
word  "all"  in  this  paragraph  does  not 
change  the  requirement  that  action 
closing  a  meeting  or  withholding 
information  requires  a  recorded  vote  of 
a  majority  of  all  of  the  Directors  of  the 
Corporation.  Here,  the  word  "all"  is 
removed  to  avoid  a  misinterpretation 
that  a  vote  to  close  a  meeting  or 
withhold  information  may  be  defeated  if 
one  Director  is  unable  to  participate  in 
the  vote.  Such  an  interpretation  could 
result  in  an  absurdity.  However,  it  does 
not  relieve  the  Board  of  the 
responsibility  of  seeking  the  vote  of 
every  Director  on  the  question. 

In  paragraph  (e)(2)  of  §  1622.6,  the 
words  "together  with"  following  the 
words  "or  series  of  meetings,"  has  been 
replaced  with  the  words  "with  reference 
to  the  specific  exemption  listed  in 
§  1622.5,  including  a  statement  of 
reasons  as  to  why  the  specific 
discussion  comes  within  the  cited 
exemption  and". 

This  change  clarifies  what  information 
must  be  included  in  the  full  written 
explanation  of  the  action  closing  the 
meeting.  However,  the  new  language 
does  not  add  any  additional 
requirement.  The  existing  language  is 
from  the  Government  in  the  Sunshine 
Act.  The  history  of  the  Government  in 
the  Sunshine  Act  indicates  that  the 
written  explanation  requires  references 
to  specific  exemptions,  including  a 
statement  of  reasons  why  the  specific 
discussion  comes  within  the  cited 
exemption.  Therefore,  the  change  merely 
clarifies  that  which  is  already  required. 
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Section  1622.9    Emergency 
Proceedings.  This  section  has  been 
completely  revised.  Comments  received 
expressed  the  opinion  the  existing 
emergency  proceedings  provision 
violated  the  Government  in  the 
Sunshine  Act.  Many  commentators 
stated  that  disruptive  members  of  the 
audience  should  be  removed.  The 
revised  section  allows  the  Board,  by 
recorded  vote  of  the  majority  of  the 
Directors  present,  to  authorize  the 
Chairman  or  presiding  officer  of  the 
meeting  to  cause  disruptive  members  of 
the  public  to  be  removed  from  the 
meeting.  This  new  provision  enables  the 
Board  to  conduct  its  meeting  free  from 
disruption,  yet  also  follows  the  letter 
and  spirit  of  the  Government  in  the 
Sunshine  Act. 

List  of  Subjects  in  45  CFR  Part  1622 

Legal  services,  Sunshine  Act. 

PART  1622— {AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  45  CFR  Part  1622  as  published 
at  50  FR  514,  January  4. 1985.  is  proposed 
to  be  amended  as  follows: 

§1622.4    [Amended] 

1.  Paragraph  (c)  of  §  1622.4  is 
amended  by  inserting  the  words  "and 
the  program  director"  after  the  words 
"counsel  and  the  governing  body"  and 
after  the  words  "meeting  to  the 
governing  body", 

§  1622.6    i Amended] 

2.  Paragraph  (b)  of  §  1622.6  is 
amended  by  removing  the  word  "all" 
after  the  words  "A  separate  vote  of. 

3.  Paragraph  (e)(2)  of  §  1622.6  is 
amended  by  removing  the  words 
"together  with"  following  the  words  "or 
a  series  of  meetings."  and  inserting  in 
their  place  the  words  "w'th  rpfepHnce  to 
the  specific  exemptions  listed  in 

§  1622.5,  including  a  statement  of 
~  reasons  as  to  why  the  specific 
discussion  comes  within  the  cited 
exemption  and". 

4.  Section  1622.9  is  revised  to  read  as 
follows: 

§  1622.9    Emergency  proceeding. 

If,  in  the  opinion  of  the  Chairman,  the 
Directors  are  rendered  incapable  of 
conducting  a  meeting  by  the  acts  or 
conduct  of  any  members  of  the  public 
present  at  the  meeting,  the  Directors 
may  thereupon  determine  by  a  recorded 
vote  of  the  majority  of  the  number  of 
Directors  present  at  the  meeting  that  the 
Chairman  or  presiding  officer  of  the 
Board  shall  have  the  authority  to  have 
such  members  of  the  public  who  are 
responsible  for  such  acts  or  conduct 
removed  from  the  meeting. 


(Sec  1004(){),  Pub  L  95-222.  91  Slat  1619  (42 
U.S.C,  2996c(g)) 

Dated  March  19  1985. 
Richard  N.  Bagenstos, 
Acting  Deputy  General  Counsel. 
|FR  Doc  85-68.51  Filed  3-22-«5;  8;45  am) 

BILLIMQ  CODE  U20-35-H 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  56,  58,  107,  108,  109,  111, 
and  174 

[CGDB3-071a] 

Mobile  Offshore  Drilling  Unit 
Requirements 

AQENCY:  Coast  Guard,  DOT. 
ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  notice  solicits  the 
public's  comments  and  suggestions 
concerning  a  revision  of  the  mobile 
offshore  drilling  unit  (.MODU) 
requirements.  Since  the  ongina!  MODU 
regulations  were  published,  new 
legislation  and  international  agreements 
have  been  adopted,  numerous 
recommendations  have  been  received  as 
a  result  of  MODU  casualty 
investigations,  and  various  comments 
have  been  submitted  by  industry  and 
other  interested  parties.  This  revision 
would  align  the  regulations  more  closely 
with  the  International  Maritime 
Organization  (IMO)  MODU  Code. 
incorporate  other  applicable 
international  agreements,  implement 
legislation,  and  address  problems 
identified  by  casualty  investigations  and 
public  input. 

DATE:  Comments  must  be  received  on  or 
before  June  24,  1985, 
ADDRESSES:  Comments  should  be 
mailed  to  Commandant  (G-CMC/21) 
(CGD  83-071a).  U.S.  Coast  Guard,  2100 
Second  Street  SVV..  Washington.  D.C. 
20.593.  Comments  will  be  available  for 
inspection  or  copying  from  8  AM  to  4 
PM,  Monday  through  Friday,  except 
holidays,  at  the  Office  of  the  Marine 
Safety  Council  (G-CMC/Zl),  Room  2110, 
at  the  address  abo\e  The  telephone 
number  is  202-426-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  .Xnthony 
Dupree.  jr..  Office  of  Merchant  .Marine 
Safety.  202-426-2307, 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  preliminary 
rulemaking  proceeding  by  submitting 
written  comments,  data,  or  arguments. 
Each  comment  should  include  the  name 
and  address  of  the  person  submitting  the 
comment,  reference  the  ducket  number 


(CGD  83-071a),  and  include  sufficient 
detail  to  indicate  the  basis  on  which 
each  comment  is  made.  All  ccmmenfs 
received  will  be  considered  before 
further  rulemaking  action  is  taken.  No 
public  hearing  is  planned,  but  one  may 
be  held  if  written  requests  for  a  hearing 
are  received  and  it  is  determined  that 
the  opportunity  to  make  oral 
presentations  will  aid  the  rulemaking 
process 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  notice  are  Lieutenant 
Commander  Anthony  Dupree  Jr,,  Office 
of  .Merchant  Marine  Safety,  and  Mr 
Stephen  H,  Barber.  Project  Counsel. 
Office  of  the  Chief  Counsel 

Discussion 

The  mobile  offshore  drilling  unit 
(MODU)  regulations.  46  CFR  Chapter  L 
Subchapter  I-A.  (Parts  107-109),  have 
not  been  substantially  revised  since 
initial  publication  in  1978  (43  FR  56788; 
December  4,  1978).  A  modernization  of 
the  regulations  is  in  order,  due  in  large 
part  to  the  following  factors: 
uncorrected  errors  in  the  original 
regulations;  six  years  of  feedback  from 
application  of  the  regulations  by  Coast 
Guard  marine  inspectors,  merchant 
marine  technical  staff  engineers,  and 
industry:  increased  use  of  classification 
societies  and  industry  standards; 
passage  of  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978  and  the 
1982  Coast  Guard  regulations  in  33  CFR 
Chapter  I,  Subchapter  N.  implementing 
the  Amendments:  United  Stales 
acceptance  of  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974,  (SOLAS  74)  and  the  1978  Protocol 
to  SOLAS  74:  recommendations  from  the 
in\  t;s!igations  of  major  MODU 
casualties:  and  the  US  recognition  of 
the  International  Maritime  Organization 
(IMO)  .MODU  Code. 

In  addition  to  making  numerous 
editorial  changes,  such  as  correcting 
typographical  errors  and  misspellings, 
the  Coast  Guard  is  considering  possible 
substantive  revision  of  sections  in  46 
CFR  Chapter  1,  Subchapters  F,  ),  I-.^, 
and  S  Some  of  the  sections  being 
considered  for  revision  are: 

(1)  Spdion  .5P..50-1.  Revise  bilge/ 
ballast  pumping  system  regulations  to 
include  capability  of  unit  to 
counterballast  and/or  dewater  at 
excessive  angles  of  heel  or  trim  under 
emergency  operating  conditions.  Include 
requirements  for  the  safe  operation  of 
automated  ballast  control  systems,  for 
two  independent  means  of  taking 
suction  on  each  ballast  tank,  for  a  draft 
indicating  system,  and  for  a  readily 
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accessible  and  adequately  protected 
central  ballast  control  station. 

(2)  Section  56.50-50.  Concerning  the 
bilge  system,  evaluate  common  rail  vs. 
independent  branch  suction  for  .self- 
elevating  units  and  modify  the 
regulations  if  necessary. 

(3)  Subpart  58.60.  Add  a  new  section 
concerning  the  acceptance  of  portable 
and  temporary  industrial  equipment. 
Give  more  specific  instructions v 
pertaining  to  the  inspection  and 
acceptance  of  industrial  systems  by 
Coast  Guard  inspectors.  Add  a  new 
section  pertaining  to  the  installation  and 
interconnection  of  industrial  and 
shipboard  systems. 

(41  Section  107.231.  Update  check  list 
for  issuance  of  Certificates  of 
Inspection.  Add  a  new  section  stating 
that  MODUs  must  be  in  compliance  with 
applicable  sections  of  33  CFR  Chapter  I, 
Subchapter  N,  when  operating  on  the 
U.S.  Outer  Continental  Shelf. 

(5)  Section  107.239.  Consider 
alternative  means  of  testing  the  release 
hook  for  davit  launched  liferafts. 

(6)  Section  107.245.  Add  a  new  section 
requiring  a  proof  test  for  cantilever 
structures,  derricks,  BOP  cranes,  and 
other  such  structures,  in  accordance 
with  the  applicable  American  Petroleum 
Institute  (API)  and  classification  society 
specifications. 

(7)  Section  107.251.  Clarify  the  fire 
main  testing  requirement  to  account  for 
MODU  operations  when  jacked-up. 

(8)  Section  107.261.  Modify  to  allow 
the  Coast  Guard  Officer  in  Charge, 
-Marine  Inspection,  (OCMl)  to  approve 
alternative  hull  exams  instead  of 
drydock. 

(9)  Section  107.301.  Add  a  new 
provision  on  acceptance  by  the  Coast 
Guard  of  plans  approved  by  a 
classification  society. 

(10)  Section  107.305.  Update  plan 
approval  list.  Include  submission  of 
plans  on  cantilevers  and  other  major 
substructures. 

(11)  Section  107.401.  Add  a  new 
section  on  how  U.S.-flag  vessels  may 
obtain  an  IMG  MODU  Code  Certificate. 

(12)  Section  108.110  Add  a  new 
section  to  require  that  structural 
materials  be  suitable  for  the  intended 
environment. 

(13)  Section  108.119.  Add  a  new 
section  on  requirements  for  portable  and 
temporarv'  quarters  and  work  spaces, 
detailing  plan  review,  construction 
standards,  and  materials. 

114)  Section  108.131  through  108.147. 
I'pdate  existing  structural  fire  protection 
requirements.  Include  requirements  for 
portable  and  temporar>'  quarters  and 
work  spaces. 


(15)  Section  108.159-  Add  a  new 
provision  specifying  a  rise/run  standard 
for  stair  tread. 

(16)  Section  108.193  through  108.215. 
Allow  the  Officer  in  Charge,  Marine 
Inspection,  (OCMI)  to  authorize 
alternative  accommodations 
arrangements,  such  as  six  man 
staterooms.  Align  the  hospital  space 
requirements  closer  with  the 
requirements  of  46  CFR  Subchapter  1, 
Part  92. 

(17)  Section  108.235.  Require  the  use  of 
steel  for  the  construction  of  helicopter 
landing  platforms, 

(18)  Section  108.237.  Provide  greater 
delineation  of  where  and  how  fuel 
storage  tanks  are  located.  Add  a 
provision  on  the  use  of  marine  portable 
tanks  for  fuel  stowage.  Evaluate  the  use 
of  portable  tanks,  other  than  marine 
portable  tanks,  for  helicopter  fueling. 

(19)  Section  108.407.  Add  draft  (air 
movement)  requirement  for  electric  fire 
detection  system. 

(20)  Section  108.425  through  108.477. 
Reevaluate  and  update  the  standards 
pertaining  to  fire  fighting  systems  to 
agree  with  the  SOLAS  74  Amendments. 

(21)  Section  108.490.  Add  a  new 
section  requiring  a  back-up  fire  fighting 
system  for  the  heliport. 

(22)  Section  108.507.  Revise  section  to 
require  materials  suitable  for  low 
temperature  service  commensurate  with 
the  design  parameters  of  the  rig. 

(23)  Section  108.525  through  108.527 
Concerning  means  of  embarkation, 
develop  generalized  requirements  to 
allow  approval  by  the  Officer  in  Charge. 
Marine  Inspection,  (OCMI)  where 
standard  means  of  embarkation  are  not 
available. 

(24)  Section  108.529.  Add  a  new 
section  developing  performance 
standards  for  personnel  transfer 
equipment,  such  as  a  standard 
specifying  that  the  equipment  must  be 
capable  of  providing  flotation  for  the 
maximum  number  of  persons  allowed 
and  be  capable  of  safely  carrjing  a 
litter, 

(25)  Section  108.705.  Revise 
requirements  to  ensure  that  suitable 
mooring  equipment  is  provided  on  all 
types  of  MODUs. 

(26)  Section  109.107  through  109.109. 
Specify  the  responsibilities  of  master/ 
person-in-charge. 

(27)  Section  109.219.  Add  phrase  "at  a 
USCG  approved  liferaft  servicing 
facility"  after  the  word  "serviced." 

(28)  Section  109.323.  Modify  to  require 
two  USCG  documented  lifeboatmen  per 
lifeboat  regardless  of  the  size  of  the 
lifeboat  and  one  USCG  documented 
lifeboatman  per  liferaft  on  board  the 
unit. 


(29)  Section  109.411.  Modify  section  to 
specifically  require  Coast  Guard 
certificated  bottom  bearing  MODUs 
operating  in  foreign  waters  to  comply 
with  the  Coast  Guard's  casualty 
reporting  requirements. 

(30)  Section  109.501.  Correct  the 
deficiencies  in  the  station  bill  section  as 
noted  in  NVIC  7-62.  'Sample  Format  of 
Vessel  or  Facility  Station  Bill."  Revise 
the  requirements  for  units  equipped  with 
lifeboats  so  that  individuals  may  be 
assigned  seats  only  in  the  lifeboats. 

(31)  Section  109553.  Add  a  new- 
section  making  the  OCS  workplace 
safety  and  health  requirements  in  33 
CFR  Pa.-t  142  applicable  to  MODUs  no 
matter  where  the  units  are  operating. 
See  proposed  amendments  to  Part  142  in 
CGD  79-077  (49  FR  1083;  January  9. 
1984). 

(32)  Section  109.557  and  109.558. 
Evaluate  and  revise  the  requirements  for 
the  carriage  of  flammable  and 
combustible  liquids  in  bulk.  Add  a  new 
section  containing  requirements  for  the 
use  of  marine  portable  tanks  and  DOT 
tanks  in  drilling  operations.  Add  a  new 
section  on  the  carriage  of  hazardous 
(non-flammable)  cargoes  in  marine 
portable  and  DOT  tanks. 

(33)  Section  109.559.  Modify  section  to 
specify  proper  storage  and  handling  of 
explosives. 

(34)  Section  109.562.  Add  a  new 
section  requiring  that  a  mandatory 
safety  briefing  be  given  each  arrival 
onboard  a  MODU.  This  briefing  should 
include  information  on  such  items  as  the 
location  of  lifesaving  gear,  the 
identification  of  emergency  signals,  the 
proper  donning  and  operation  of 
emergency  and  lifesaving  gear,  and  the 
location  of  the  nearest  place  of  refuge. 

(35)  Appendix  A  to  Part  109.  Delete 
Appendix  A  (and  all  references  to  it)  as 
its  purpose  has  been  served. 

(36)  Section  111.105.  Revise 
regulations  to  allow  consideration  of 
ventilation  design  techniques  as  a 
means  of  reducing  the  classification  of  a 
hazardous  location. 

(37)  Section  111.107.  Update  and 
revise  industrial  system  electrical 
requirements  to  incorporate  current 
industry  standards.  Update  DC  drilling 
motor  cable  construction  and  sizing 
requirements. 

(38)  Section  174.035.  Evaluate  the  need 
for  and  define  "restricted  service 
condition".  Develop  appropriate 
standards. 

(39)  Section  174.040  Add  stability 
criteria  for  operating  afloat  in  shallow 
water. 

(40)  Section  174.045.  Clarify  the  use  of 
the  cosine  correction  for  wind  heel 
moment  on  drillships. 
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[4'i]  Section  174.080  and  174.085.  Add 
a  new  provision  allowing  controlled 
downflooding  for  optimizing  maximum 
allowable  vertical  center  of  gravity. 

In  addition  to  the  above  amendments 
to  Subchapters  F.  ],  I-A,  and  S.  the 
Coast  Guard  is  considering  requiring 
MODUs  certificated  by  the  Coast  Guard 
to  comply  at  all  times,  regardless  of 
location,  with  requirements  similar  to 
those  currently  found  in  the  Department 
of  the  Interior's  OCS  Orders  Numbers  2 
and  5  pertaining  to  drilling  safety, 
hydrogen  sulfide,  gas  detection,  the  use 
of  well  gas  as  fuel  for  rig  equipment,  and 
other  safety  systems  and  devices. 

The  Coast  Guard  will  also  conduct  a 
review  of  the  industrial  and 
classification  society  standards 
currently  incorporated  by  reference  in 
Subchapter  lA.  Comments  concerning 
these  standards  or  concerning  new  or 
additional  standards  which  should  be 
considered  for  incorporation  are 
solicited. 

On  June  1, 1984,  a  separate  advance 
notice  of  proposed  rulemaking  (ANPRM) 
was  published  under  Coast  Guard 
Docket  Number  (CGD)  83-071  to  solicit 
input  on  amending  the  MODU  operating 
manual  requirements  in  46  CFR  109.121, 
170.110,  and  170.130  (49  FR  22836).  While 
part  of  the  overall  effort  to  address 
MODU  requirements,  the  operating 
manual  rulemaking  proceedings  are 
being  handled  separately  to  focus 
specifically  on  that  subject  matter. 
Therefore,  comments  on  the  operating 
manual  requirements  should  be 
submitted  under  CGD  83-071.  rather 
than  under  this  rulemaking  (CGD  83- 
071a). 

On  December  31, 1984,  a  separate 
ANPRM  was  published  under  CGD  84- 
069  to  solicit  input  on  proposed  changes 
to  the  requirements  for  lifesaving 
equipment  on  US.  vessels  (49  FR  50745). 
Changes  to  the  livesaving  equipment 
requirements  for  MODUs  will  be  carried 
out  under  that  rulemaking.  Comments 
regarding  proposed  changes  or 
suggestions  for  changes  to  the  lifesaving 
requirements  for  MODUs  should  be 
submitted  under  CGD  84-069. 

This  advance  notice  is  issued  under 
the  Coast  Guard's  policy  for  early  public 
participation  in  rulemaking  proceedings. 
Your  comments  and  supporting  data  on 
the  proposed  revisions  listed  above,  or 
on  any  other  sections  of  the  regulations 
applicable  to  MODUs,  are  solicited. 

List  of  Subjects 

46  CFR  Parts  56.  58.  Ill,  and  174 

Vessels. 
46  CFR  Parts  107.  108.  and  109 

Oil  and  gas  exploration. 


D.ited  March  20.  1985. 
Clyde  T.  Lusk,  Jr., 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 
of  Merchant  Marine  Safety. 
[FR  Doc  85-6984  Filed  3-22-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2,  15,  22,  25,  and  90 

[Gen.  Docket  Nos.  S4-1231,  84-1233,  and 
84-1234] 

Frequency  Allocation  and  Cellular 
Communications  Systems 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule:  extension  of 

comment  and  reply  comment  period. 

summary:  This  Order  extends  the  time 
period  in  which  to  file  comments  and 
reply  comments  in  response  to  the 
Notices  of  Proposed  Rulemaking  in 
General  Docket  Nos.  84-1231  (1/28/85; 
50  FR  3809),  84-1233  (1/11/85:  50  FR 
1582)  and  84-1234  (2/28/85;  50  FR  8149) 
concerning  frequency  allocation  and 
cellular  communications  system.s.  This 
is  the  second  extension  of  time  in 
Dockets  84-1231  and  84-1233— the  first 
having  been  issued  in  an  Order  (3/6/85; 
50  FR  9059]  which  also  denied 
consolidation  of  the  three  dockets.  A 
further  extension  of  time  is  necessary  in 
order  that  a  study  in  Docket  84-1231  can 
be  properly  completed  and  evaluated. 
DATES:  Comments  may  now  be  filed  on 
or  before  April  22. 1985.  Reply  comments 
may  now  be  filed  on  or  before  May  22, 
1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rodney  Small.  Spectrum  Management 
Division,  Office  of  Science  and 
Technology,  Federal  Communications 
Commission,  Washington,  D.C.  20054, 
(202)  653-8169. 
SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  For  Comments 

In  the  Matter  of  Amendment  of  Parts  2  and 
22  of  the  Commissions  Rules  Relative  To 
Cellular  Communications  Systems:  General 
Docket  No.  84-1231   R.V1-48i2:  .Amendment  of 
Parts  2.  15.  and  90  of  the  Commission's  Rules 
and  Regulations  To  Allocate  Frequencies  in 
the  896-902  MHz  and  935-941  MHz  Bands  for 
Private  Land  Mobile  Use:  General  Docket  No. 
84-1233.  R.M-4829:  Amendment  of  Parts  2,  22. 
and  25  of  the  Commission's  Rules  to  .Allocate 
Spectrum  for.  and  to  Establish  Other  Rules 
and  Policies  Pertaining  to  the  Use  of  Radio 
Frequencies  in  a  Land  Mobile  Satellite 
Service  for  the  Provision  of  Various  Common 


Carrier  Services.  Generdi  Docket  No  84-1234, 
RM-4247. 

Adopted:  March  14.  1985. 

Released:  March  19,  1985. 

By  the  Private  Radio  Bureau,  Common 
Carrier  Bureau,  and  Office  of  Science  and 
Technology. 

1.  The  Commission  has  before  it  two 
motions  to  further  extend  time  in  the 
above  captioned  rulemaking 
proceedings.  On  Februarv-  26.  1985.  we 
released  an  Order  (50  FR  9059) 
extending  time  to  file  comments  and 
reply  comments  to  the  Notices  of 
Proposed  Rulem.aking  in  Dockets  84- 
1231  and  84-1233  until  the  same  dates  as 
were  established  for  the  .\PRM  in 
Docket  84-1234.  We  also  denied  motons 
to  consolidate  the  three  proceedings  in 
the  same  Order. 

2.  As  modified  by  the  Order  the 
comment  date  in  the  three  proceedings 
is  March  29, 1985.  and  the  reply 
comment  date  is  .April  29,  1985.  The 
Cellular  Telecommunications  Division  of 
Telocator  .Network  of  America 
(Telocator)  and  the  Cellular 
Comm.unications  Industry  Association 
(CCI.A)  have  requested  an  extension  in 
Docket  84-1231  until  April  20, 1985  and 
May  20.  1985.  respectively,  in  order  that 
a  cellular  radio  study  which  they  have 
commissioned  can  be  properly 
completed  and  evaluated.  The  Land 
Mobile  Communications  Council 
(LMCC)  has  requested  an  extension  in 
all  three  dockets  until  April  30.  1985  and 
May  30, 1985.  respectively,  citing  the 
cellular  radio  study  mentioned  above 
and  technical  issues  in  the  other  tv\'o 
proceedings. 

3.  We  believe  that  some  additional 
time  is  warranted  based  on  the  cellular 
study  which  is  in  progress.  Although  we 
are  reluctant  to  grant  a  further  extension 
in  any  of  the  proceedings  due  to  cur 
desire  to  expedite  the  final  disposition 
of  these  items,  we  believe  it  is  important 
that  interested  parties  have  the 
opportunity  to  comment  on  a  complete 
record. 

4.  We  will,  therefore,  grant  an 
extension  of  time  in  all  three 
proceedings  to  the  approximate  dates 
requested  by  Telocator  and  CCI.^ 
However,  inasmuch  as  .April  20.  1985 
falls  on  a  Saturday,  we  will  establish  the 
comment  date  as  Monda\-.  April  22, 
1985.  and  the  reply  comment  date  as 
Wednesday,  May'22,  1985.  This  will 
provide  more  than  a  three  week 
extension  of  time  for  both  coments  and 
reply  comments. 

5.  Therefore,  it  is  ordered.  That  the 
Motions  for  Extension  of  Time  are 
granted  to  the  extent  discussed  above. 
Interested  parties  may  file  comments  to 
any  or  all  of  the  Notices  of  Proposed 
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Ru!e.Tiak;r.g  in  General  Docki-ts  84-1231, 
84-1233,  and  64-1234  on  or  before  April 
22.  1985  and  may  file  reply  roTinunts  on 
(•r  hefore  May  22,  1985. 

6.  This  action  is  taken  pursuant  to 
■iiithority  found  in  sections  4(i),  302,  and 
303  of  the  Communications  .'\ct  of  1934 
as  amended,  47  U.S.C.  section.s  154(i). 
302.  and  303.  and  pursuant  to  §§0.31. 
0  91   0  131.  0.241,  0.291,  0.331,  and  0.332  of 
the  Commission's  Rules. 
1 1  iltTcil  Ciimmun:cii'i(;ns  Commission. 
Robert  S.  Foosaner, 
('hit  '.  I'r.  I  ate  Radio  Bureau. 
.■\lbert  Halprin. 

(.'hi ft.  Common  CurnfrSureau. 
Robert  S.  Powers, 
ChipfScicnlist. 

[VR  Doc  85-6991  Filed  3-22-85;  B:45  amj 
BiLUNG  coo€  sru-oi-M 


47  CFR  Part  100 

I  MM  Docket  No.  85-32) 

Technical  Standards  for  Direct 
Broadcast  Satellite  Service 

agency:  Federal  Communication.s 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  and  reply  comment  period. 

summary:  Action  taken  herem  extends 
the  time  for  filing  comments  and  replies 
to  comments  in  response  to  the  A'otice 
of  Proposed  Ru/e  Making  in  MM  Docket 
No.  85-32.  This  Notice  requested 
comments  on  the  proposed  technical 


standards  for  the  Direct  Broadcast 
Satellite  Service.  The  extension  of  time 
was  requested  by  the  Direct  Broadcast 
Satellite  Association. 

DATES:  Comments  are  due  on  or  before 
July  1.  1965,  and  replies  to  comments  are 
due  on  or  before  July  16, 1985. 

ADDRESS:  Fedc-al  Communications 
Commission.  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Gorden.  Mass  .Media  Bureau, 
(202)  632-9060 

SUPPLEMENTARY  INFORMATION:  The 

Notice  of  Proposed  Rule  Making  was 
published  on  February  19,  1985,  50  re 
6971.  I 

Order  Extending  Time  for  Filing 
Comments  to  Notice  of  Proposed  Rule 
Making  i 

In  i.he  .-litter  of  amendment  of  Subpart  C  of 
Part  lOfl  of  the  Commission's  Rules  and 
Regulations  with  Respect  to  Technical 
Standards  for  Direct  Broadcast  Satellite 
Service;  MM  Docket  No.  85-32. 

Adopted:  March  18.  1985. 

Released:  March  20.  1985: 

By  the  Chief.  Mass  Media  Bureau. 

1.  On  February  6, 1985,  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  85-32  to  consider  adoption  of 
technical  standards  for  the  Direct 
Broadcast  Satellite  Service  (DBS).  The 
Notice  was  released  on  February  11. 
1985.  with  comments  due  by  March  20. 
1985,  and  replv  comments  due  bv  April 
4,  1985. 


2.  On  March  13,  1985,  the  Direct 
Broadcast  Satellite  Association  (DBSA) 
submitted  a  motion  for  extension  of  time 
for  filing  comments  and  reply  comments 
to  June  30,  1985  and  July  15,  1985, 
respectively.  DBSA  states  that  the 
requested  extension  is  necessary  in 
order  to  conduct  comparative  tests  of 
alternative  industry  proposed  DBS 
transmission  systems.  DBSA  anticipates 
the  completion  of  these  tests  in  May, 
1985  and  submission  of  its  test  analyses 
to  the  Com.mission  by  the  end  of  June, 
1985. 

3.  Since  the  Commission  does  not 
intend  to  unnecesarily  impose  technical 
standards  on  the  DBS  industry,  it 
appears  that  the  requested  additional 
time  is  warranted  and  would  afford  the 
opportunity  for  industry  to  develop  a 
more  unified  recommended  position 
with  respect  to  some  of  the  areas  which 
have  been  proposed  for  adoption. 

4  .Accordingly,  it  is  ordered  that  the 
tim.e  for  filing  comments  and  replies  to 
comments  to  the  above  referenced 
Notice  is  extended  to  and  including  July 
1.  1985,  for  comments  and  July  16, 1985, 
for  reply  comments. 

5.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i).  5(d)(i), 
and  303(r)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281  of  the 
Commission's  Rules. 

Federal  Communications  Conimission. 

James  C.  McKinney. 

Chipf.  .Mass  .Media  Bureau. 

(FR  Doc.  85-6989  Filed  3-22-85;  8:45  amj 
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Notices 


This   section   of   the   FEDERAL   REGiSTER 
contains   documents   other   than   rules   or 
proposed   rules   ttiat   are   applicable    to   the 
public    Notices   of   heanngs   and 
investigations,   committee   meetings,   agency 
decisions   and   rulings,   delegations   of 
authonty,   filing   of   petitions   and 
applications  and  agency  statements  of 
organization   and   functions   are   examples 
of   documents   appeanng   in   this   section 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 

Advisory  Committee  Meeting 

Pursuant  to  the  provisions  of  sci  tiiin 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-163).  a  notice 
is  hereby  given  of  the  following 
committee  meeting: 

N;ime:  Foderal  Gram  Inspection  Service 
Advisory  Committee 

Date:  April  15.  1985. 

Place:  U.S.  Department  of  Ajjrii;ulture,  1400 
indepencience  Avenue  SW..  Room  31(J9 
South  Buildinji.  WashinRton.  D.C.  mSiO. 

Time:  8;:«1  a.m. 

Purpose:  To  provide  advice  to  the 
Administrator  of  the  Federal  Grain  Inspection 
Service  on  the  efficient  and  economical 
implemenlatlon  of  the  US  Grain  Standards 
Art  of  1976  und  to  as.sure  the  normal 
movement  of  (jrain  m  an  orderly  and  timely 
manner 

The  a;^enda  includes:  (1)  Financial  matters. 
(2)  gram  quality.  (3)  various  grain  standards, 
(4)  weighing  activities,  (5)  research  activities, 
(6)  infestation,  and  (7)  other  matters. 

The  meeting  will  be  open  to  the 
public.  Public  participation  will  be 
limited  to  written  statements  unless 
otherwise  requested  b\  the  Committee 
Chairman.  Persons,  other  than  members, 
who  wish  to  address  the  Committee  at 
the  meeting  or  submit  written 
statements  before  or  at  the  meeting 
should  contact  Dr  Kenneth  A.  Gilles. 
Administrator.  FGIS,  U.S.  Department  of 
Agriculture.  Washington.  D  C.  20250, 
telephone  (202)  382-0219. 

Dated:  March  18.  1985. 

D.R.  Galliart. 

A(  ting  AJnvnistrntor. 

|FR  Doc.  85-6978  Filed  3-22-85;  8:45  am) 

BILLING  CODE  M10-EN-M 


Forest  Service 

Grazing  Fee  Review  and  Evaluation 
Report;  Meeting 

agency:  Forest  Ser\  ite.  L'SDA,  Bureau 
of  land  Management.  L'SDI. 
ACTION:  .Notice  of  public  meeting: 
Grazing  Fee  Review  and  Evaluation 
Report. 


SUMMARY:  The  Forest  Service  and  the 

Bureau  of  land  Management  have 
recently  completed  a  joint  draft  report 
on  the  review  and  evaluation  of  the 
Federal  grazing  resource  as  required  in 
the  Public  Rangelands  Improvement  Ae:t 
of  Wa.  Public  review  and  comment  on 
the  report  are  hereby  invited.  Public 
comments  will  be  considered  in 
preparing  the  final  report  to  Congress, 
which  is  expected  to  be  submitted  in 
May  1985. 

DATES:  The  draff  report  will  be  released 
for  public  review  and  comment  on 
March  28,  1985,  and  the  comment  period 
will  continue  through  April  29.  1985, 
Public  briefing  sessions  will  be  held 
April  1  through  Apn!  5.  1985.  at 
locations  listed  below. 

ADDRESSES.  Public  meetings  will  be  held 
in  Washington,  D.C.  and  in  10  key 
locations  throughout  the  West  to  explain 
the  fee  report  and  to  answer  questions 
from  the  public 

The  briefing  sessions,  to  be  conducted 
by  staff  from  the  Forest  Service  and 
Bureau  of  Land  Management  who  are 
knowledgeable  about  the  report,  will  be 
held  as  follows: 


Date 


Mar   28    1985 


Apr 


Tme 


Location 


10  a.m ;  mienor 

■      5160 


Oo 


Apr  2,  1385 


Do 


Apf  3.  1985.. 


Do.. 


Apr  4.  1985.. 


Bu*'i4ing,        Room 
1BIh  ana  C  Stre^ 

9  a.m..„ Stapteioi^  Piaze    m;    ^mc^tr 

'      Roo^i         333        Quebec 
SVeel,  Derive'  CO 

1  pjn....^ ;  AltHiQuergue         Co"ve"t»o^ 

Center  Picuri?  Roor^  4Ci 
2no  Street,  Attx»que'aue 
NM 

10  BJn Mancopa   County   BoarO    ot 

Suoervjsors,  1 1 1  Soutr 
3r0  Avenue    Phoe^u    AZ 

9  a.m. Holoiay   inn    204    Aest   fo> 

Farm  Road  Crevenne 
wv 

9  am. ..,|  Salt    Palace    Suite    8,    lOC 

Southxirefil  Temple  Street 
1      Salt  Lake  Crty   UT 

10  a-m. '  Sparks    Nugget    Motel     Bo- 

nanza Ro-Dm  A  '^00 
Nuggei  A^<*nje  Soar*B 
NV 

9  a.m '  Hall  o'  Minors    Eas:  Corner 

erx«  Roorr^  'C'C  A  est 
Stale  Street  Bo'Se   'P 
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0«e 


Do 

Apr    t.  1985 

Do 


Time 


Location 


9  am '  Carmicfwei  E>s  Out    5631 

Cvpr^I*       Avfnue         S»C» 

mentc    CA 
1  p.m 3rllK)gs      Sheraior-.       Aoo<3 

Ooorr^      i'     Morr-     ^"t^ 

Street   BiWings  MT 
1  p.m. Cosmopo*itan  notei    Atneris 

Boom      103C'    NE     Linior 

PotlanO  CW 


Written  comments  should  be  directed 
to:  Grazing  Fees  FS/BLM  Centra!  324 
25th  Street.  Ogdcn.  Utah  8401   All 
comments  must  be  received  bv  .Apr.!  29 
1985. 

SUPPLEMENTARY  INFORMATION: 

Comments  are  specifically  solinied  on 
the  following  aspects  of  the  study: 

1    the  various  fee  systems  and  levels: 
and. 

2.  the  evaluation  criteria  that  include 
equity  to  the  Federal  government, 
permittee  impacts,  equity  among 
livestock  producers,  administrative 
feasibility,  consideration  of  nor,  Frdi-ral 
government  and  communitv  mien^'-ts 
and  multiple-use  considerations 

The  Secretaries  of  Agriculture  :i:id  'he 
Interior  may  recommend  any 
appropriate  foe  schedule  that  wo:;id 
result  in  an  overall  reasonable  grazir.g 
fee.  The  schedule  may  be  a  single 
westwide  fee,  a  variable  fee  based  upon 
pricing  areas,  or  a  variable  fee  based 
upon  a  composite  of  individual  pricing 
areas. 

Da'ed  S\..:  n  19,  ims. 
f.  Dale  Robertson 

Associotp  Chief. 

[FF  Dor  85-»)9'(2  Filed  3-22-8,S,  «  45  am| 

BtLUMG  CO0€  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  Submitted  \o  OMB  ;.:r 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (4  U.S.C  Chapter  35.1. 

Agency:  Bureau  of  the  Census 
Title:  Survey  of  Income  and  Program 

Participation — Wave  6  Pretest 
Form  Number:  Agencv— SlPP-i800{X) 

SIPP-i805lX):  OMB— 060r-0425 
T\  pe  of  Request:  New  collection 
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Burden:  500  respondents;  250  reporting 
hours 

Needs  and  Uses:  The  data  collected  as  a 
result  of  this  survey  is  needed  to 
improve  and  expand  data  that  are 
currently  available  on  the  income  and 
general  economic  and  financial 
situation  of  the  U.S.  population.  The 
survey  will  be  used  to  pretest  Wave  8 
topical  module  questions  including 
household  relationships,  migration 
history,  marital  history,  fertility 
history,  reasons  for  not  working/ 
reservation  wage,  and  support  for 
nonhousehold  members/ work-related 
expenses. 

Affected  Public:  Individuals  or 
households 

Frequency:  One  time 

Respondent's  Obligation:  Voluntarv 

OMB  Desk  OfHcer:  Timothy  Sprehe. 
395-4814. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals  (202)  377-4217. 
Department  of  Commerce.  Room  6622. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Timothy  Sprehe.  OMB  Desk  Officer. 
Room  3235.  New  Executive  Office 
Building.  Washington.  D.C.  20503. 

[).iled:  Mdrch  19.  1985. 
Edward  Michals, 
Departmental  Clearance  Officer. 
|FR  Doc.  85-6948  Filed  3-22-85;  8:45  am] 

BnXiMG  CODE  3S1»-07-M 


International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
^Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651:  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manuftictured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington, 
DC.  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue  NW.,  Washington,  D.C. 

Docket  No.  85-077.  Applicant: 


University  of  Texas  System  Cancer 
Center,  M.D.  Anderson  Hospital  & 
Tumor  Institute,  6723  Bertner  Avenue. 
Texas  Medical  Center.  Box  73,  Houston. 
TX  77030.  Instrument:  Electron 
Microscope,  with  Eucentric  Side  Entry 
Goniometer  Stage.  Model  JEM-1200EX/ 
SEG-10.  Manufacturer:  JEOL.  Ltd.. 
Japan.  Intended  Use;  Study  of  the 
structure  of  human  biopsy  specimens 
and  body  Huids  for  diagnostic  purposes. 
The  experiments  to  be  conducted  will 
include  studies  on  the  ultrastructure  and 
chemical  composition  of  cells  and 
extracellular  spaces,  specifically 
morphology  of  bone  marrow  biopsy 
tissue  which  has  been  selectively 
stained  for  immunological  markers  and 
by  highly  specific  cytochemical 
reactions  and  acridine  orange  staining 
will  be  visualized  on  the  DNA  molecules 
in  "activated  euchromatin."  The 
instrument  will  also  be  used  in  the 
training  of  post-doctoral  fellows 
requiring  fine  structural  and  analytical 
techniques  in  their  research 
investigations  and  clinical  training,  and 
by  doct.oral  candidates  in  other 
disciplines  of  the  basic  sciences. 
Application  received  by  Commissioner 
of  Customs:  February  1.  1985. 

Docket  No.  85-094.  Applicant: 
University  of  Puerto  Rico.  Rio  Piedras 
Campus.  Rio  Piedras,  PR  00931, 
Instrument:  Electron  Microscope,  Model 
EM  lOCA  with  accessories. 
Manufacturer:  Carl  Zeiss,  Inc.,  West 
Germany.  Intended  use;  The  instrument 
is  intended  to  be  used  in  conducting  the 
following  research  projects; 

1.  Pathologic  processes  in 
experimental  animals  infected  with 
Schistosomiasis. 

2.  Identification,  characterization  of 
bacteria  and  specific  bacterial  strains 
living  in  tropical  waters. 

3.  Microstructure  of  sputtered  thin 
films  of  metal-dielectric  and 
semiconductor  dielectric  composite 
materials-grain  size  characterization  of 
granular  metals. 

In  addition,  the  instrument  will  be 
used  in  the  course  Biology  5902,  Electron 
Microscopy  Research  to  prepare 
students  to  use  the  electron  microscope 
in  their  thesis  and  dissertation  research, 
to  enable  them  to  intrepret  their 
research  results  and  to  understand  and 
interpret  published  EM  work  in  their 
respective  fields.  Application  received 
by  Commissioner  of  Customs:  February 
12.  1985. 

Docket  No.  85-104.  Applicant: 
University  of  California,  Irvine, 
Department  of  Chemistry,  Irvine.  CA 
92717.  Instrument:  Electron 
Spectrometer  System,  Model  ESCALAB 
Mkll.  Manufacturer  V.G.  Scientific, 


United  Kingdom.  Intended  use:  The 
instrument  is  intended  to  be  used  to 
conduct  a  variety  of  research  projects 
which  will  include  but  are  not  limited  to 
the  following: 

(1)  Studies  of  the  bonding  and 
chemistry  of  small  molecules  on  metal 
and  modified  metal  surfaces. 

(2)  Study  of  the  bonding  of  small 
molecules  to  metal  surfaces. 

(3)  Study  of  the  chemistry  of  the 
lanthanide  metals  to  determine  what 
unique  chemical  and  physical  properties 
can  be  designed  into  the  molecular 
complexes  of  these  elements. 

(4)  Polymer  chemistry  research 
concerned  with  the  development  of  new 
methods  for  the  selective 
functionalization  of  synthetic  organic 
solids. 

(5)  Further  investigations  of  the 
correlations  between  proton  affinities 
and  IS  core  ionization  potentials. 

Applications  received  by 
Commissioner  of  Customs:  February  15. 
1985. 

Docket  No.  85-107.  Applicant;  Texas 
A&M  University.  Department  of 
Veterinary  Anatomy.  Highway  60  and 
Agronomy  Road.  College  Station,  TX 
77843.  Instrument:  Electron  Microscope, 
Model  EM  lOCA  with  Accessories. 
Manufacturer:  Carl  Zeiss,  West 
Germany.  Intended  use;  Research  aimed 
at  a  clearer  understanding  of  the 
structural  and  functional  organization  of 
animal  tissues  and  how  disease  states 
affect  that  organization.  Experiments  to 
be  conducted  will  include;  (a) 
Clarification  of  the  structural  properties 
of  the  cell  surface  coat  of  heart  muscle 
cells  from  normal  and  failing  hearts  in 
Syrian  hamsters,  as  a  model  for  the 
disease  in  humans  (b)  assessment  of  the 
effects  of  in  vitro  fertilization  by 
microinjection  on  baboon  oocytes,  (c) 
studies  of  the  effects  of  long  term  frozen 
storage  of  spermatozoa  from  rare 
species  of  large  cats,  (d)  experiments  on 
the  effects  of  various  heavy  metal  ions 
known  to  cause  epileptic  seizures  and 
(e)  studies  on  the  heart  failure  model, 
and  assessment  of  bacterially-induced 
cellular  damage  in  paenid  shrimp.  In 
addition,  the  instrument  will  be  used  for 
training  of  graduate  and  professional 
students  in  the  basics  of  ultrastructural 
analysis,  ultrastructural  methodology, 
EM  histochemistry  and  the  appearance 
of  normal  tissue  in  EM  sections. 
Application  received  by  Commissioner 
of  Customs:  February  27, 1985. 
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(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.105.  Importation  of  Duly-Free 

Educational  and  Scientific  Materials) 

Frank  W.  Creel. 

Ai.linjj  Director.  Statutory  Import  Projfraws 

Staff. 

|FR  Doc  8S-69,S()  Filed  3-22-85;  8:45  am| 

BILUNQ  CODE  3S10-OS-U 


Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Articles 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  8^-651,  BO  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW..  Washington. 
DC. 

Decision:  Denied.  Applicants  have 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instruments  for  the 
intended  purposes  are  not  available. 

Reasons:  Section  301.5(e)|'Jl  of  the 
regulations  require  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  each  of  the  listed  dockets. 

Docket  No.  83-062.  Applicant: 
Department  of  Justice.  Quantico.  VA  , 
22135.  Instrument:  MS-«0  Gas 
Chromatograph  Mass  Spectrometer 
System  with  Accessories.  Date  of  denial 
without  prejudice  to  resubmission: 
September  17,  1984. 

Docket  No.  84-072  Applicant: 
University  of  Chicago.  Argonne.  IL 
60439.  Instrument:  Frequency  Response 
Analyser,  Model  1250A.  Date  of  denial 
without  prejudice  to  resubmission: 
December  5,  1984. 

Docket  No.  84-080.  Applicant:  Solar 
Energy  Research  Institute,  Golden.  CO 
80401.  Instrument:  Spectrometer  System. 
Model  Spectralab  200.  Date  of  denial 
without  prejudice  to  resubmission: 
December  14.  1984. 

Docket  No.  84-262.  .Applicant;  Los 
Alamos  National  Laboratory,  Los 
Alamos,  NM  87545.  Instrument:  GC/ 
Mass  Spectrometer/Data  System,  Model 
8222.  Date  of  denial  without  prejudice  to 
resubmission:  October  5.  1984. 

Docket  No.  84-268.  Applicant: 
National  Institute  of  Mental  Health, 
Washington.  DC  20032.  Instrument: 
Electron  Microscope.  Model  EM  lOCA 
with  Accessories.  Date  of  denial  without 
prejudice  to  resubmission:  Octobi.-r  22. 
1984. 


Docket  No.  84-288.  Applicant: 
University  of  California,  Los  Alamos. 
NM  87545.  Instrument-  Laser,  Tunable 
Excimer.  Model  150  EST.  Date  of  denial 
without  prejudice  to  resubmission: 
November  27,  1984. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 

Frank  W.  Cr«el. 

Acting  Din^ctur.  Statutory  Import  Programs 
Staff. 

[FR  Doc.  R5-6WP  Filed  3-22-85;  8:45  am) 

BIU.INO  CODE  3S10-OS-M 


Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument; 
Moncrief  Radiation  Center 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8-30  AM 
and  5:00  PM  in  Room  1523.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW,.  Washington, 
DC. 

Docket  .No.  83-232. 

Applicant:  Moncrief  Radiation  Center. 
Forth  Worth,  TX  76104. 

Instrument:  Therasim  750. 
Radiotherapy  Treatment  Planning 
Simulator  and  Accessories. 

Manufacturer:  Atomic  Energy  of 
Canada  Limited,  Canada, 

Intended  use:  See  notice  at  48  FR 
31278. 

Comments:  None  received. 

Decision:  Denied. 

Reasons:  (1)  The  article  is  not 
intended  for  scientific  purposes.  Item 
851.60  of  the  Tariff  Schedules  of  the 
United  States  (TSUS)  provides,  inter 
alia,  that  the  Secretary  of  Commerce, 
whose  authority  has  been  delegated  to 
this  office,  is  to  determine  "whether  an 
instrument  or  apparatus  of  equivalent 
scientific  value  to  [the  foreign]  article, 
for  the  purposes  for  which  the 
instrument  or  apparatus  is  intended  to 
be  used,  is  being  manufactured  in  the 
United  S'ates"  (f  leadnote  6.  schedule  8, 
part  4, 1 SUS).  In  order  to  make  the 
determination  of  scientific  equivalency, 
it  is  clear  that  some  scientific  use  for  the 
foreign  article,  whether  educational  or 
research,  must  be  although  the  foreign 
article  falls  within  the  tariff  items 
eligible  for  duty-free  consideration,  its 
purpose  is  to  plan  the  treatment  of 
patients  undergoing  radiotherapy 
thereby  achieving  savings  m  equipment 
cost  and  personnel.  Such  purposes  are 
not  considered  to  be  scientific  as 
intended  by  Pub.  L.  89-651.  Subsection 
.301.5(d)(l)(iii)  of  the  Commerce 


regulations  (15  CFR  Part  301)  rules  out 
our  consideration  of  nonscientific 
purposes  and  states  that  instruments 
used  for  such  (nonscientific)  purposes 
have  no  scientific  value  Therefore, 
there  being  ro  value  against  which  !o 
gauge  equivalency,  the  Department  h.js 
no  basis  under  Pub.  L.  89-651  upon 
which  to  justify  duty-free  enin,'  of  the 
foreign  article. 

(2)  The  article  also  is  not  intended 
exclusively  for  noncommercial  use.  as 
required  b\  law.  Patients  are  charged 
according  to  a  structured  rate  schedule 
for  the  use  of  this  simulator  Headnoif^  1 
of  schedule  8,  part  4.  TSUS  provides, 
among  other  things,  that  articles  covered 
by  tariff  item  851.60  "m.ust  be 
exclusively  for  the  use  of  the  institutions 
involved  and  not  for  distribution,  sale  or 
other  commercial  use"  (emphasis 
supplied).  Therefore,  charges  to  patients 
for  care  and  treatment  associated  with 
the  use  of  the  foreign  article  appears  to 
violate  the  provision  established  in 
Headnote  1. 

(3)  The  applicant  failed  to  respond  to 
the  request  for  comparison  of  the  foreign 
article  with  domestic  instruments  cited 
in  the  denial  without  prejudice  to 
resubmission  [Subsection  301.5(e)(8J  of 
the  regulations], 

(4)  The  introduction  of  new  purposes 
(educational)  in  the  resubmission  cannot 
be  considered.  Subsection  301,5(e)(~)  of 
the  regulations  states  "an  applicant  mdv 
elect  to  reinforce  an  original  submission 
by  elaborating  in  the  resubmission  on 
the  description  of  the  purposes 
contained  in  a  prior  subm.ission  and  may 
supply  additional  examples. 
documentation  and/or  clarifying  detail 
but  the  applicant  shall  not  introduce 
new  purposes  or  other  material  changes 
in  the  nature  o^  the  original  application" 
(emphasis  supplied). 

The  intended  use  set  forth  in  the 
original  application,  charges  to  patients 
for  care  and  treatment  associated  with 
the  use  of  the  foreign  article,  appears  to 
violate  the  provision  established  in 
Headnote  1. 

For  these  reasons  we  conclude  that 
the  applicant  failed  to  establish  that  the 
foreign  article  is  eligible  for  Headnote  1 
consideration  and  that,  if  it  were  eligible 
for  such  consideration,  there  is  no 
domestic  instrument  capable  of 
satisfying  its  purposes. 

(Calrilog  of  Federal  Domestic  Assistance 

Program  No.  11  105.  Importation  of  Duty-Free 

Educational  and  Scientific  Materials) 

Frank  W.  Creel, 

Aciii:^  D:rvctcir.  Statutory  Import  Programs 

Staff. 

|FR  Doc.  ft5-fiysi  Filed  3-22-85;  8:45  am] 

BIU.IMG  CODE  351(M>S-M 
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I A-35 1-5021 

Initiation  of  Antidumping  Duty 
Investigation;  Fuel  Ettianol  From  Brazil 

agency:  International  rradc 
.-\ciniinlstration.  import  .Administration. 
Ctinimprce. 

ACTION:  Notice. 


summary:  On  the  basis  of  a  petition 

filed  in  proper  form  with  the  United 
Si.ites  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determme  whether  fuel 
ethanol  from  Brazil  is  being,  or  is  likely 
to  be.  sold  in  the  United  States  at  less 
than  fciir  value.  We  are  notifying  the 
United  States  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  L'nited 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
April  11.  1985,  and  we  will  make  ours  on 
or  before  .August  5.  198,"). 

EFF€CTIVE  DATE:  Mart  h  J.-i    1M«5. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ken  Shimabukuro.  Office  of 
Investigation  Impurt  Administration 
International  Trade  .Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  \W.. 
Washington.  DC.  ZOZW:  telephone:  (202) 
.C7-5.l;i2. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  Kehruary  25  1985.  we  received  a 
petiluin  in  proper  form  filed  by  the  Ad 
Hoc  Committee  of  Domestic  Fuel 
F.thano!  I>roducers  and  the  Oil  Chemical 
and  .Atomic  Workers  International 
I'liion.  In  compliance  vvi'h  the  filing 
requirements  of  §  ;iSH.;tr)  of  the 
Ciimmerce  Regulations  (19  Cl'R  :i,*i;j.;«i), 
the  petitioners  allege  that  imports  of  the 
subject  merchandise  from  Brazil  are 
being,  or  are  likely  to  lip,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  .Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry. 

The  petitioners  base  the  United  States 
prices  on  the  adjusted  Customs  C.l.F. 
value  of  Brazilian  fuel  eth.mol  imports 
during  1984,  These  prices  wf  re  taken 
from  US,  Census  data  The  petitioners 
subtract  estimated  ocean  freight,  foreign 
inland  freight  and  foreign  port  storage 
costs  to  arrive  at  the  ex-factory  value. 
The  petitioners  add  taxes  rebated  or  not 


collected  upon  exportation  of  the 
product  to  the  United  States. 

The  petitioners  allege  that  sales  in  the 
home  market  were  made  below  the  cost 
of  production.  Therefore,  the  petitioners 
base  foreign  market  value  on  the 
constructed  value  of  the  merchandi.se  in 
Brazil.  The  petitioners  calculate  the 
constructed  value  by  taking  estimates  of 
cost  of  production,  contained  in  eight 
studies  concerning  the  cost  of  fuel 
ethanol  in  Brazil,  and  add  10  percent  for 
selling,  general  and  administrative 
expenses  and  eight  percent  for  profit. 

There  is  sufficient  information 
presented  in  the  petition  that  sales  of 
fuel  ethanol  are  made  below  the  cost  of 
production  in  the  home  market. 
Therefore,  we  are  initiating  a  cost  of 
production  investigation. 

By  comparing  the  values  calculated  by 
the  foregoing  methods,  the  petitioners 
allege  dumping  margins  between  55  and 
154  percent. 

The  petitioners  allege  that  critical 
circumstances  exist.  | 

Initiation  of  InvestigaOon 

Under  section  7321c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

VVe  examined  the  petition  on  fuel 
ethanol  and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  .Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  fuel  ethanol  from 
Brazil  is  being,  or  is  likely  or  be,  sold  in 
the  United  States  at  less  than  fair  value. 
If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  by  August  5,  19B5. 

Scope  of  Investigation 

The  product  under  investigation  is  fuel 
grade  ethyl  alcohol,  also  called  "fuel 
ethanol."  currently  classified  in  the 
Tariff  Schedules  of  the  Uni'tvd  Stutes. 
AniiotdteH  (TSUSA),  under  items 
427.8800  and  901. .50 

Notification  of  ITC       I 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  malte  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
KUifirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 


administrative  protective  order  wilhout 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration, 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  April  1 1. 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  fuel  ethanol 
from  Brazil  are  causing  material  injury, 
or  threaten  material  injury,  to  a  United 
States  industry.  If  its  determination  is 
negative  the  investigation  will 
terminate;  otherwise,  it  will  proceed 
according  to  the  statutory  procedures 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 

A  rlministration. 

March  IB,  1985. 

|FR  Doc.  85-7016  Filed  3-22-85:  8:45  am) 
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National  Bureau  of  Standards 

I  Docket  No.  50102-5002] 

Proposed  FIPS  for  Ada 

AGENCY:  .N'ational  Bureau  of  Standards. 

Commerce. 

action:  Notice  of  Proposed  Federal 

Information  Processing  Standard. 

summary:  a  Federal  Information 
Processing  Standard  for  .Ada  is  bei.ng 
proposed  for  Federal  use.  It  is  based  on 
the  F'ederal  adoption  of  American 
National  Standards  ANSI/.MIL-STD- 
1815A-1983,  Reference  Manual  for  the 
Ada  Programming  Language,  which  is  a 
voluntary  industry  standard  developed 
by  the  U.S.  Department  of  Defense.  This 
standard  will  be  added  to  the  current 
family  of  Federal  Information  Processing 
Standard  (FIPS)  Languages  which 
includes  Minimal  Basic,  Fortran.  Cobol. 
and  Pascal. 

Prior  to  the  submission  of  this 
proposed  standard  to  the  Secretary  of 
Commerce  for  review  and  approval  as  a 
FIPS.  it  is  essential  to  assure  that 
consideration  is  given  to  the  needs  and 
views  of  manufacturers,  the  public,  and 
State  and  local  governments.  The 
purpose  of  this  notice  is  to  solicit  such 
views. 

This  proposed  Federal  Information 
FVocessing  Standard  (FIPS)  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard,  is 
provided  in  its  entirety  in  this  notice: 
and  (2)  a  specification  portion  which 
deals  with  the  technical  requirements  of 
the  standard.  (Interested  parties  may 
obtain  a  copy  of  the  technical 
speciTications  from  the  American 
National  Standards  Institute,  Inc.  1430 
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Broadway,  New  York,  New  York  10018, 
(212)  345-3473) 

DATE:  To  be  considered,  comments  on 
this  proposed  FIPS  must  be  received  on 
or  before  June  24,  1985. 

ADDRESS:  Comments  concnrning  the 
adoption  of  Ada  as  a  FIPS  are  invited 
and  may  be  sent  to  Director,  Institute  for 
Computer  Sciences  and  Technology, 
Attn;  Proposed  FIPS  for  Ada,  National 
Bureau  of  Standards,  Technology 
Building.  Room  B154,  Gaithersburg,  MD 
20899, 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  6628,  Herbert 
C.  Hoover  Building,  14th  Street  Ijetween 
Pennsylvania  and  Constitution  Avenues 
NW.,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  V.  Cugini,  Center  for 
Programming  Science  and  Technology, 
Institute  for  Computer  Sciences  and 
Technology,  National  Bureau  of 
Standards,  Gaithersburg.  .MD  20899, 
telephone  (301|921-2431. 

naled:  March  19.  1965, 
Ernest  Ambler, 
Director 

Federal  Inrormation  Processing 
Standards  Publication 

(date) 

Announcing  the  Standard  for  Ada 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  pursuant  to  section  111(0  (2) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended.  Pub.  L  89-306  (79  Stat.  1127), 
Executive  Order  11717  (38  FR  12315, 
dated  May  11.  1973),  and  Part  6  of  Title 
15  Code  of  Federal  Regulations  (CFR). 

1.  Name  of  Standard.  Ada  (FIPS 
PUB ). 

2.  Category  of  Standard.  Software 
Standard,  Programming  Language, 

3.  Explanation.  This  publication 
announces  the  adoption  of  American 
National  Standard  Reference  Manual  for 
the  Ada"  Programming  Language.  ANSI/ 
MIL-STD-1815A-1983.  as  a  Federal 
Information  Processing  Standard  (FIPS). 
The  American  National  Standard  Ada, 
ANSI/MIL-STD-1815A-1983,  specifies 
the  form  and  meaning  of  program  units 
written  in  Ada.  The  purpose  of  the 
standard  is  to  promote  portability  of 
Ada  programs  for  use  on  a  variety  of 


"Ada  IS  8  rpgislered  trademark  of  the  US, 
Government.  Ada  Joint  Project  Office 


data  processing  systems.  The  standard 
is  for  use  by  implementors  as  the 
reference  authority  in  developing 
compilers,  interpreters,  or  other  forms  of 
high  level  language  processors;  and  by 
other  computer  professionals  who  need 
to  know  the  precise  syntactic  and 
semantic  rules  of  the  standard, 

4.  .Approving  Authority.  Secretary  of 
Commerce, 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Bureau  of 
Standards  (Institute  for  Computer 
Sciences  and  Technology ). 

6.  Cross  Index.  American  National 
Standard  Reference  Manual  for  the  Ada 
Programming  Language,  A.\SI/MIL- 
STD-1815A-1983. 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulation  201-36.1310, 
Implementation  of  Federal  Information 
F*rocessing  and  Federal 
Telecommunications  Standards  into 
Solicitation  Documents,  Federal 
Information  Processing  Standards  (FIPS) 
Programming  Languages. 

b  Federal  Information  Processing 
Standards  Publication  29-1, 
Interpretation  Procedures  for  Federal 
Information  Processing  Standard 
Programming  Languages. 

c.  NBS  Special  Publication  500-117, 
Selection  and  Use  of  General-Purpose 
Programmir^g  Languages, 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 
permit  Federal  departments  and 
agencies  to  exercise  more  effective 
control  over  the  production, 
management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  Federal 
progrrimrr.ing  language  standards  are: 

— to  encourage  more  effective  utilization 
and  management  of  programmers  by 
insuring  that  programming  skills 
acquired  on  one  job  are  transportable 
to  other  Jobs,  thereby  reducing  the 
cost  of  programmer  re-training; 

— to  reduce  the  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 
that  is  inherent  in  the  use  of  high  level 
programming  languages; 

— to  reduce  the  overall  software  costs 
by  making  it  easier  and  less  expensive 
to  maintain  programs  and  to  transfer 
programs  among  different  computer 
systems,  includmg  replacement 
systems; 

— to  protect  the  existing  software  assets 
of  the  Federal  Government  by  insuring 
to  the  maximal  feasible  extent  that 
Federal  programming  language 
standards  are  technicully  sound  and 
that  subsequent  revisions  are 
compatible  with  the  installed  base. 


Government-wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specifications 

9.  .Applicab:!ity. 

a  Federal  standards  for  high  level 
programming  languages  should  be  used 
for  computer  applications  and  programs 
that  are  either  developed  or  acquired  for 
government  use.  FIPS  Ada  is  one  of  the 
high  level  programming  language 
standards  provided  for  use  by  all 
Federal  departments  and  agencies.  FIPS 
Ada  is  suitable  for  use  in  programming 
the  following  applications: 
— those  involving  control  of  real-time 

processes  or  parallel  processing; 
— very  large  systems,  for  which  correct 

modularization  is  crucial; 
— systems  with  requirements  for  very 

high  reliability: 
— systems  which  are  to  be  developed 

with  reusable  software  packages, 

b.  The  use  of  FIPS  high  level 
programming  languages  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exist: 

— It  is  anticipated  that  the  life  of  the 
program  will  be  longer  than  the  life  of 
the  presently  utilized  equipment. 

— The  application  or  program  is  under 
constant  review  for  updating  of  the 
specifications,  and  changes  may  result 
frequently. 

— The  application  is  being  designed  and 
programmed  centrally  for  a 
decentralized  system  that  employs 
computers  of  different  makes,  mtxlels 
and  configurations. 

— The  program  will  or  might  be  run  on 
equipment  other  than  that  for  which 
the  program  is  initially  written. 

— The  program  is  to  the  understood  and 
maintained  b\'  programmers  other 
than  the  original  ones. 

— The  advantages  of  improved  program 
design,  debugging,  documentation  and 
intelligibility  can  be  obtained  through 
the  use  of  this  high  level  language 
regardless  of  interchange  potential 

— The  program  is  or  is  likely  to  be  used 
by  organizations  outside  the  Federal 
Government  (i.e.,  State  and  local 
governments,  and  others). 

c.  The  standard  for  Ada  adopted 
herein  (ANSI,MII^STD-1815A-1983) 
does  not  allow  conforming 
implementations  to  extend  the  language. 
Representation  clauses  and 
implementation-dependent  features  (see 
section  13  and  Appendix  F  of  the 
standard),  whose  semantics  may  differ 
among  processors,  should  be  used  only 
when  the  needed  operation  or  function 
cannot  reasonably  be  implemented  with 
the  portable  features  alone.  Although 
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implementation-dependent  features  can 
be  very  useful,  it  should  be  recognized 
that  their  use  may  make  the  interchange 
of  programs  and  future  conversion  to  a 
revised  standard  or  replacement 
processor  more  difficult  and  costly. 

d.  It  is  recognized  that  programmatic 
requirements  may  be  more  economically 
and  efficiently  satisfied  through  the  use" 
of  statistical  and  numerical  software 
packages.  The  use  of  any  facility  should 
be  considered  in  the  context  of  system 
life,  system  cost,  and  the  potential  for 
data  sharing. 

e.  Programmatic  requirements  may  be 
also  more  economically  and  efficiently 
satisfied  by  the  use  of  automatic 
program  generators.  However,  if  the 
final  output  of  a  program  generator  is  an 
Ada  source  program,  then  the  resulting 
program  should  conform  to  the 
conditions  and  specifications  of  FIPS 
Ada. 

10.  Specifications.  FIPS  Ad« 
specifications  are  the  language 
specifications  contained  in  American 
National  Standard  Reference  Manual  for 
the  Ada  Programming  Language.  ANSI/ 
MIL-STD-1815A-1983. 

ANS1/MIL-STD-1815A-1983 
document  specifies  the  form  of  a 
program  written  in  Ada.  the  effect  of 
translating  and  executing  a  program 
unit,  the  manner  in  which  program  units 
are  combined  to  form  Ada  programs, 
predefined  program  units  that  must  be 
supplied,  permissible  variations  from 
the  standard,  and  violations  of  the 
standard  that  must  be  and  those  not 
required  to  be  detected  by  a  conforming 
implementation. 

The  standard  does  not  specify  limits 
on  the  size  or  complexity  of  programs, 
the  results  when  the  rules  of  the 
standard  fail  to  establish  an 
interpretation,  the  means  of  supervisory 
control  of  programs,  or  the  means  of 
transforming  programs  for  processing. 

11.  Implementation.  The 
implementation  of  FIPS  Ada  involves 
three  areas  of  consideration:  acquistiton 
of  Ada  processors,  interpretation  of  FIPS 
Ada.  and  validation  of  Ada  processors. 

11.1     Acquisition  of  Ada  Processors. 
This  publication  is  effective  (date  of 
publication  of  final  document  in  the 
Federal  Register).  Ada  processors 
acquired  for  Federal  use  after  this  date 
should  implement  FIPS  Ada. 
Conformance  to  FIPS  Ada  should  be 
considered  whether  Ada  processors  are 
developed  internally,  acquired  as  part  of 
an  ADP  system  procurement,  acquired 
by  separate  procurement,  used  under  an 
ADP  leasing  arrangement,  or  specified 
for  use  in  contracts  for  programming 
services. 

A  transition  period  provides  time  for 
industry  to  produce  Ada  processors 


conforming  to  the  standard.  The 
transition  period  begins  on  the  effective 
date  and  continues  for  eighteen  (18) 
months  thereafter.  The  provisions  of  this 
publication  apply  to  orders  placed  after 
the  date  of  this  publication;  however,  an 
Ada  language  processor  not  conforming 
to  FIPS  Ada  may  be  acquired  for  interim 
use  during  the  transition  period. 

11.2  Interpretation  of  FIPS  Ada.  This 
FIPS  PUB  includes  two  parts:  (1)  the 
announcement  portion  (this  document 
only),  which  contains  the  applicability 
and  implementation  provisions  of  FIPS 
Ada;  and  (2)  the  technical  language 
specifications,  which  are  contained  in 
ANSI/MII.-STD-1815A-1983. 

Resolution  of  questions  regarding  the 
announcement  portion  of  FIPS  Ada  will 
be  provided  by  .\BS.  Questions 
concerning  this  part  of  FIPS  Ada  should 
be  addresssed  to:  Director.  Institute  for 
Computer  Sciences  and  Technology. 
ATTN;  Ada  Interpretation.  National 
Bureau  of  Standards.  Gaithersburg,  MD 
20899. 

The  responsibility  for  the  resolution  of 
questions  concerning  the  technical 
language  specifications  part  of  FIPS  Ada 
(i.e..  ANSI/MIL-STD-1815A-1983)  is 
assigned  to  the  Ada  Joint  Project  Office, 
which  is  the  sponsor  of  the  ANSI 
standard.  All  questions  concerning  the 
meaning  of  FIPS  language  specifications 
should  be  address  to;  Director.  Ada  Joint 
Project  Office.  3D139  (400  A/N)  The 
Pentagon.  Washington.  DC  20301. 

11.3  Validation  of  Ada  Processors. 
The  General  Services  Administration 
(GSA).  through  its  Federal  Software 
Testing  Center  (FSTC),  provides  a 
service  for  the  purpose  of  validating  the 
conformance  to  this  standard  of 
compilers  offered  for  Federal 
procurement.  The  validation  system 
reports  the  nature  of  any  deviations  that 
are  detected.  This  service  is  offered  on  a 
reimbursable  basis.  Further  information 
about  the  validation  service  can  be 
obtained  from  the  FSTC  which  is 
located  at  5203  Leesburg  Pike.  Suite 
1100.  Falls  Church.  Virginia  22041-3467 
(703-756-6153). 

12.  IVhere  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce. 
Springfield.  VA  22181.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 

Processing  Standards  Publication 

(FIPS  PUB ).  and  title.  Payment  may 

be  made  by  check,  money  order,  or 
deposit  account. 

[FR  Doc.  85-6933  Filed  3-22-85;  8:45  am) 
BILUNQ  CODE  3S10-13-M 


Minority  Business  Development 
Agency 

Financial  Assistance  Application 
Announcement;  California 

AGENCY;  Minority  Business 
Development  Agency.  Commerce. 

ACTION;  Notice. 

SUMMARY;  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  a  MBDC  for  a  3  year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  11  months  is 
estimated  at  Si 71.417  for  the  project 
performance  period  of  August  1, 1985  to 
June  30. 1986.  The  MBDC  will  operate  in 
the  Bakersficld  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  S145.704  in  Federal 
funds  and  a  minimum  of  $25,713  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  I.D.  Number  fur  this  project  will 
be  09-10-85029-01. 

The  funding  instrument  for  the  MlJDL' 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals. 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can;  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  bill 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposd 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 
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The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culmating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDC's  satisfactory 
performance,  the  availability  of  funds. 
and  .Agency  priorities. 

A  pre-app!ication  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce,  450  Golden 
Gate  Avenue.  Room  13216C.  San 
Francisco.  California  94102,  April  8,  1985 
at  10:00  a.m. 

Proposals  are  to  be  mailed  to  the 
following  address:  Minority  Business 
Development  Agency.  U.S.  Department 
of  Commerce.  San  Fancisco  Regional 
Office.  450  Golden  Gate  Avenue,  Box 
36114,  San  Francisco,  California  94102. 
415/55&-Or34. 

Closing  date:  The  closing  date  for 
applications  is  April  24,  1985. 
Applications  must  be  postmarked  on  or 
before  5:00  pm— April  24,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Xavier  Mena.  Regional  Director,  San 
Francisco  Reginal  Office. 
SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 
Xavier  Mena, 

Regional  Director.  San  Francisco  Regional 

Office. 

March  19. 1985. 

[PR  Doc.  85-6935  Filed  3-22-85:  8:45  am] 

BILLING  CODE  3S10-21-M 


National  Oceanic  and  Atmospheric 
Administration 

National  Marine  Fisheries  Service; 
Issuance  of  Permit;  North  Gulf  Oceanic 
Society 

On  February  12. 1985,  Notice  was 
published  in  the  Federal  Register  (50  FR 
5806).  that  an  applicant  had  been  filed 
with  the  National  Marine  Fisheries 
Service  by  the  North  Gulf  Oceanic 
Society,  P.O.  Box  156,  Cordova,  Alaska 
99574,  to  harass  during  photo- 
identification  up  to  250  killer  whales 
(Orcinus  orca]  for  the  purpose  of 
scientific  research. 

Notice  is  hereby  given  that  on  March 
18.  1985.  and  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Scientific  Research 


Permit  for  the  above  taking  to  the  North 
Gulf  Oceanic  Society  subject  to  certain 
condition  set  forth  therein. 

The  Permit  is  available  for  review  in 
the  following  offices: 
Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street  NW., 

Washington,  D.C.  20235; 
Regional  Director,  Alaska  Region. 

National  Marine  Fisheries  Service. 

P.O.  Box  1668,  Juneau,  Alaska  99802; 

and 
Regional  Director.  Southwest  Region, 

National  Marine  Fisheries  Service,  300 

S.  Ferry  Street,  Terminal  Island, 

California  90731. 

Dated:  March  18.  1985. 

Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisheries  Service 

|FR  Doc.  85-6947  Filed  3-22-85:  8:45  am] 

BILLING  CODE  3S10-23-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  B  (Mainly 
Low  Power  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED)  announces  a  closed  session 
meeting. 

DATE:  The  meeting  will  be  held  at  8:30 
a.m.,  Thursday.  18  April  1985. 

ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc.,  2011  Crystal  Drive, 
Crystal  Park  One,  Suite  307,  Arlington, 
Virginia  22202. 

for  FURTHER  INFORMATION  CONTACT: 

Michael  Shapiro,  AGED  Secretanat,  201 
Varick  Street,  New  York,  10014. 

SUPPLEMENTARY  INFORMATION:  The 

m.ission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Research  and  Engineering,  the 
Director,  Defense  Advanced  Research 
Projects  Agency  and  the  Military 
Departments  with  technical  advice  on 
the  conduct  of  economical  and  effective 
research  and  development  programs  in 
the  area  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  low  power  device  area 
includes  such  programs  as  integrated 
circuits,  charge  coupled  devices  and 


memories.  The  re\  icw  will  include 
classified  program  details  throughout. 
In  accordance  with  section  10(d)  of 
Pub.  L.  92-463.  as  amended.  (5  U.S.C. 
App.  II,  Section  10(d)  (1962)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552biLJ(l)  (1982).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
March  20.  1985. 
|FR  Doc  85-6953  Filed  3-22-85:  8:45  am) 

BILLING  CODE  M10-01-M 


Department  of  the  Army 

Board  of  Visitors,  United  States 
Military  Academy;  Open  Meetir>g 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P^ab.  L.  92-463),  announcement  is  made 
of  the  following  meeting. 

Name  of  Committee:  Board  of  Visitors, 
L'nited  States  Military'  Academy 

Date  of  Meeting:  1  May  1985 

Place  of  Meeting:  Washington.  DC.  [Exact 
Location  TBD) 

Time  of  Meeting  9:00  am. 

Proposed  Agenda  Election  of  officers: 
selection  of  Executive  Committee,  scheduling 
of  meet:ngs  for  remainder  of  year:  and  of 
areas  of  interest  for  1985. 

All  proceedings  are  open  For  further 
information  contact  Colonel  D.  P.  TiUar.  jr.. 
L'nited  States  Military-  Academy.  West  Point. 
.NY  10996-5000. 

For  the  Board  of  Visitors: 
D.  P.  TiUar,  jr.. 

Colonel.  CS  Executive  Secretary.  USMA 

Board  of  Visitors. 

[FR  Doc.  85-7007  Filed  3-22-«5;  B;45  am) 

BILLING  CODE  S71(K»-H 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Discontinue  the 
Preauthortzatlon  Planning  Studies  for 
Arkansas  River  Hydropower,  Fourth 
Interim,  Petit  Jean  and  White  Oak 
Pumped  Storage  Projects 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  .Notice  of  Intent  To  Discontinue 
Preauthorization  F*umped  Storage 
Planning  Studies. 

summary: 

Proposed  Actions 

The  Arkansas  River  Hydropower 
Study  was  authorized  by  a  resolution 
adopted  on  20  June  1979  by  the  United 
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States  Senate  Committee  on 
Environment  and  Public  Works  to 
determine  the  feasibility  of  providing 
additional  hydroelectric  power 
development  on  the  McClellan-Kerr 
Arkansas  River  Navigation  System.  The 
study  is  being  documented  by  a  series  of 
interim  reports.  The  fourth  interim 
Preliminary  Feasibility  Report  prepared 
by  the  Little  Rock  District  contains  plans 
for  the  Petit  Jean  and  White  Oak 
Pumped  Storage  Projects  as  well  as 
plans  for  expansion  of  the  existing 
Ozark  and  Dardanelle  powerhouses. 

Due  to  the  lack  of  public  support, 
further  preauthorization  planning 
studies  to  determine  the  feasibility  of 
constructing  hydropower  pumped 
storage  projects  at  Petit  Jean  and  White 
Oak  have  been  discontinued. 
Preliminary  analysis  of  these  projects 
indicate  that  they  are  economically 
feasible.  Feasibility  studies  to  expand 
the  existing  powerhouses  at  Dardanelle 
and  Ozark-Jeta  Taylor  are  continuing. 

Questions  about  the  projects  can  be 
answered  by  Mr.  Ken  Carter  at  the  Little 
Rock  District  Corps  of  Engineers.  ATTN: 
SWLED-PR.  P.O.  Box  867.  Little  Rock. 
Arkansas  72203-0867.  telephone  (501) 
378-5607. 

Dated:  March  12.  19ft5. 

lerome  B.  Sidro. 

Ma/or.  Corps  of  Engineers.  Deputy  District 
Engineer. 

!FR  Doc.  85-6937  Filed  3-22-65;  6:45  am) 
aiUJMG  COOC  3710-VN-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee: 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  app.),  notice  is  hereby  given  that 
the  Naval  Civil  Engineering  Laboratory 
(NCEL)  Review  Team  of  the  Naval 
Research  Advisory  Committee  (NRAC) 
Panel  on  Laboratory  Oversight  will  meet 
on  April  10-11.  1985.  at  the  Naval  Civil 
Engineering  Laboratory.  Port  Hueneme, 
California.  The  agenda  will  include 
technical  briefings  from  the  Laboratory 
Management  of  NCEL  which  will  assist 
the  team  in  their  efforts  to  make  a 
thorough  evaluation  of  the  scientific, 
technical  and  engineering  health  of  the 
activity.  The  first  session  of  the  meeting 
will  commence  at  8:00  a.m.  and 
terminate  5:30  p.m.  on  10  April.  The 
second  and  final  session  will  commence 
at  8:00  a.m.  and  terminate  at  3:00  p.m.  on 
11  April  1985.  All  sessions  of  the 
meeting  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
examine  the  scientific,  technical,  and 
engineering  health  of  NCEL  The  entire 


meeting  will  consist  of  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  M.  B. 
Kelley.  U.S.  Navy.  Office  of  Naval 
Research  (Code  lOON).  800  North 
Quincey  Street.  Arlington,  VA  22217- 
5000,  Telephone  number  (202)  696-4870. 

Dated;  March  20. 1985, 

William  F.  Roos,  Jr.. 

Lieutenant. /.-{CC.  U.S.  Naval  Reserve, 
Federal  Register  Liaison  Officer. 

|FR  Doc.  85-6995  Filed  3-22-85:  6:45  am] 

8ILUMQ  CODE  3810-AE-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Board  on 
International  Education  Programs; 
Meeting 

agency:  National  Advisory  Board  on 

International  Education  Programs, 

Education. 

action:  Notice  of  meetings. 


summary:  This  notice  sets  forth  the 
schedule  of  a  forthcoming  meeting  of  the 
National  Advisory  Board  on 
International  Education  Programs. 
NoUce  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is  also 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
dates:  April  23  and  24,  1985. 
ADDRESS:  Department  of  Education. 
Room  3000.  400  Maryland  Avenue,  SW. 
Washington.  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rawlein  G.  Soberano,  Postsecondary 
Relations  Staff.  ROB-3.  Room  3082,  400 
Maryland  Avenue,  SW.,  Washington, 
D.C.  20202  (202/245-5700). 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Board  on 
International  Education  Programs  is 
established  under  section  621  of  the 
Higher  Education  Act  of  1965,  as 
amended,  by  the  Education 
Amendments  of  1980  (Pub.  L.  96-374;  20 


U.S.C.  1131).  Its  mandate  is  to  advise  the 
Secretary  of  Education. 

This  meeting  of  the  National  Advisory 
Board  on  International  Education 
Programs  is  open  to  the  public.  The 
agenda  includes  a  Final  Report  from  the 
Subcommittee  on  Reauthorization  of  the 
Higher  Education  Act  of  1965.  as 
amended  (Title  VI).  In  addition,  a  report 
from  the  Director.  Center  for 
International  Education  and  overviews 
of  activities  and  operations  of  the  Office 
of  Postsecondary  Education  will  be 
presented. 

The  meeting  will  be  held  from  8:30 
a.m.  to  4:30  p.m..  April  23, 1985.  The 
Committee  members  will  visit  the 
University  of  Maryland  to  observe  its 
undergraduate  international  studies 
program  on  April  24,  1985. 

Records  are  kept  on  the  Committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of 
Postsecondary  Relations  Staff,  from  8:00 
a.m.  to  4:00  p.m.,  ROB-3,  7th  &  D  Streets, 
SW..  Room  3907.  Washington,  D.C. 

Signed  at  Washington,  D.C.  on  March  8. 
1985. 

Edward  M.  Elmendorf, 
Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  85-6981  Filed  3-22-85;  8:45  am] 

BILUNG  COOC  4000-0 1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP85-299-000,  et  al.J 

Natural  Gas  Certificate  Filings; 
Mountain  Fuel  Resources,  Inc.,  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Mountain  Fuel  Resources,  Inc. 

[Docket  No.  CP85-29»-000] 
March  18.  1985. 

Take  notice  that  on  February  21. 1985. 
Mountain  Fuel  Resources,  Inc. 
(Resources).  79  South  State  Street.  Salt 
Lake  City,  Utah  84111,  filed  in  Docket 
No.  CP85-299-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  (18  CFR  §  157.205)  for 
authority  to  construct  and  operate  one 
sales  tap  and  appurtenant  facilities  to 
serve  as  a  new  delivery  point  on 
Resources'  transmission  system  to  effect 
the  delivery  of  natural  gas  to  Mountain 
Fuel  Supply  Company  (Mountain  Fuel) 
under  Rate  Schedules  CD-I  and  X-33  of 
Resources'  FERC  Gas  Tariff  for  ultimate 
sale  to  Mid-America  Pipeline  Company 
(MAPCO)  in  Sweetwater  County, 
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Wyoming,  under  the  certificate  issued  in 
Docket  No.  CP82-491-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Resources  proposes  to  construct  and 
operate  one  four-inch  sales  tap  and 
related  metering  and  regulating  facilities 
on  its  transmission  Main  Line  No.  58  in 
Sweetwater  County,  Wyoming,  to  effect 
the  delivery  of  up  to  approximately  350 
Mcf  per  day  to  Mountain  Fuel  a  local 
distribution  affiliate  of  Resources,  for 
ultimate  sale  to  MAPCO.  It  is  slated  that 
MAPCO  requires  these  gas  supplies  to 
drive  mechanical  pumps,  operate 
electric.il  generators  and  run 
dehydration  equipment  at  its  Rock 
Springs  pump  station,  which  pumps 
demethanized  natural  gas  liquids 
through  a  segment  of  MAPCO's  Rocky 
.Mountain  Pipeline  System. 

Resources  explains  that  it  is 
authorized  to  provide  sale  for  resale  and 
firm  transportation  services  for 
Mountain  Fuel  under  Resources'  FERC 
Rate  Schedules  CD-I  and  X-33  and  that 
Mountain  Fuel  would  make  the  sale  to 
MAPCO  under  its  Public  Service 
Commission  of  Wyoming  Tariff.  It  is 
asserted  that  operation  of  the  proposed 
CD-l/X-33  delivery  point  would  not 
cause  resources  to  exceed  the  maximum 
daily  quantities  applicable  to  the  service 
provided  to  Mountain  Fuel  under  FERC 
Rate  Schedules  CD-I  and  X-33  and  that 
Resources'  FERC  Gas  Tariff  does  not 
prohibit  the  addition  of  new  delivery 
points. 

Comment  date:  May  2.  1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc. 

I  Docket  No.  CP85-32O-00O1 
Mnrch  18,  1985. 

Take  notice  that  on  March  1,  1985, 
Northern  Natural  Gas  Company. 
Division  of  InterNorth.  Inc.  (Northern). 
2223  Dodge  Street,  Omaha.  Nebraska 
68102,  filed  in  Docket  No.  CPS.S-saO-fKX) 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  un<ier  the 
Natural  Gas  Act  (18  CFR  157,205)  for 
authority  to  install,  operate,  and 
maintain  small  volume  measuring 
facilities  to  deliver  gas  to  Peoples 
Natural  Gas  Company.  Division  of 
InterNorth.  Inc.  (Peoples),  under  its 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  o.n  file 
with  the  Commission  and  open  to  pul)lic 
inspection. 


Northern  proposes  to  install,  operate, 
and  maintain  small  volume  measuring 
facilities  to  be  used  by  Peoples  to  serve 
two-non-right-of-way  grantors  as 
follows: 


Location 

OuMMHy 

End-use 

Nans  0)  en* 
use< 

Pe«»       An- 
aay       nual 
(Mcf)  ,  (Mcf) 

DaleSchmdl  . 

Pioneef  Mi- 
Bred 

lnl«m«lion- 
•1  Inc. 

Meade 

County,  KS. 
Kandiyohi 

Coonty.MN 

69 
24 

3828 
403 

irrigation 

er'Qine  'uei 
Space 

hwrtng. 

It  is  stated  that  the  estimated  cost  of 
the  proposed  facilities  would  be  S4,991. 

Comment  date:  May  2,  1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  United  Gas  Pipe  Line  Company 
[Docket  No.  CP85-322-fj00j 
March  19. 1985. 

Take  notice  that  on  March  1,  1985, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77001, 
filed  in  Docket  .No.  CP85-322-000  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  sales  tap  for 
deliveries  to  Entex.  Inc.  (Entex),  for 
resale  to  Government  Services 
Administration  in  Oakdale.  Louisiana, 
under  authorization  issued  in  Docket 
No.  CP82-43(MX)0  pursuant  to  section  7 
of  the  .Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  proposes  to  construct  and 
operate  a  2-inch  sales  tap  to  supply 
Entex  with  an  average  100  Mcf  of  gas 
per  day  for  resale  to  the  General 
Services  .Administration  for  use  at  the 
Alien  Detention  Center  in  Allen  Parish. 
Louisiana,  under  United's  Rate  Schedule 
DS-G.  United  indicates  that  it  is 
authorized  in  Docket  No.  CP71-89  to 
provide  all  of  Entex's  natural  gas 
requirements  for  resale  and  distribution 
thrnugh  Entex's  systems  serving  the 
South  Louisiana  service  area,  which 
United  claims  includes  Allen  Parish. 

United  indicates  that  the  proposed 
peak  day  and  annual  sales  of  500  Mcf 
and  36.500  Mcf.  respectively,  to  Entex 
for  resale  to  the  end-user  would  not 
result  in  an  increase  m  Entex's 
aggregate  base  requirements  or 
contractual  maximum  daily  quantity 
under  United's  curtailment  plan. 

United  also  indicates  that  Entex 
would  reimburse  United  for  all  costs 
resulting  from  the  tap  installation. 


Comment  date:  May  3,  1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G,  Any  person  or  the  Commission's 
staff  m^y,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  [IB 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
5  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authonzed  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  pro'est,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 

\IK  Doc.  S-V-agM  Filed  3-22-65;  8:45  am] 

8ILUNC  COOC  C717-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Richford  Broadcasting  Co.  et  al.; 
Erratum 


MM  Docket  No.  84- 

1260  File  No- 
BI'H-.«30«rAB. 


MM  Docket  .No  84- 

1261,  File  No 
BPH-84O105AA. 


MM  D(x;kel  .\o  8+ 
1262;  File  No. 
BPH-ft4O105Al). 


In  re  HpplicHtions  of; 

jean  E.  Richford  d/b'a 
Richford  Broadcasting 
Company  (hereafter  Rich- 
ford). Brewer  Maine 
Req:  106  5  MHz,  Channel 
293C,  IIX)  kV\  IHitV).  2-9 
meterb 

Stone  Cnmmunicaiions.  Inc 
(hereafter  Stone).  Brewer 
Maine,  Req  106.5  MHz. 
Channel  293C.  1(X)  kW 
(H&V).  306  meters. 

Kathenne  K,  Dolby  and 
Eugene  Fisk  d  b  a  Castie 
Broadcasting  (hereafter 
Ca«lie),  Brewer.  Maine 
Req:  106.5  MHz.  Channel 
2fi.3C,  100  kW  ;H»»Vi.  367 
meters. 


Foi  Construction  Permit  for  a  New  FM 
Station;  erratum 

Released:  .March  20  1985. 

By  the  Chief.  Audio  Services  Division. 

On  Dei  ember  14.  1984  (49  FR  50107; 
December  26.  1984)  a  Hearing 
Designation  Order  was  released  in  the 
above  proceeding.  The  following 
corrections  are  made  to  the  appendix  of 
the  Hearing  Designation  Order 

1.  Opinion  paragraph  33  is  amended  to 
read  as  follows: 

Stone  is  the  licensee  of  FM  Station 
WGUY  (Channel  265A].  Brewer,  Maine, 
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and  proposes  to  modify  its  operation  to 
Channel  293C.  Pursuant  to  Anwmimcnt 
of  Section  73.202(b}.  BC  Docket  81-917. 
released  September  3, 1982,  and 
Commission  policy  as  detailed  in 
Southern  Keswick.  Inc..  34  FCC  2d  624 
(1972).  Channel  265A  shall,  in  the  case 
of  grant  of  Stone's  application,  revert  to 
the  public  domain  and  be  made 
available  for  applications  by  competing 
parties. 

2.  Ordering  paragraph  36  of  the 
released  Hearing  Designation  Orxier  is 
deleted,  and  ordering  paragraphs  33,  34 
&  35  are  renumbered  34.  35  &  36. 
W.  fan  Gay, 

.Xxsistant  Chief.  Audio Servicfs  Division. 
Mass  .Media  Bureau. 
[KR  Dcx;.  85-6990  Filed  3-22-85:  8:45  am| 
BIUJNO  COOC  (71I-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


Emergency  Food  and  Shelter  National 
Board  Program  Plan  Amendment 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  expands  the 
Emergency  Food  and  Shelter  National 
Board  Program  Plans  listing  of  Idealities 
selected  for  funding,  which  was 
published  in  49  FR  42680  (October  23, 
1984). 

Initial  selections  were  based  on 
unemployment  data  for  the  period  June 
1983  through  May  1984  and  poverty  data 
from  the  1980  census.  Additional 
jurisdictions  were  considered  selection 
based  on  the  following: 

•  Jurisdictions,  including  balance  of 
counties,  with  750  to  999  unemployed 
persons  and  a  12  percent  or  higher 
unemployment  rate. 

•  lurisdictions,  including  balance  of 
counties,  with  750  to  999  unemployed 
persons  and  an  11  percent  or  higher 
poverty  rate.  However,  availability  of 
funds  allowed  only  those  jurisdictions 
with  a  16  percent  or  higher  poverty  rate 
to  receive  awards  under  this  allocation. 
There  were  144  jurisdictions  that 
qualified  for  award  amounts  as  follows: 


Alabama. 

ChocTdW  County 

Cls>  County     - 

Conecuh  County 

Crenshaw  County 

Hale  C:ounry      

Uiwndes  County 

Macon  County  ....„..._ 

Perry  County    

Sumter  County „ 

Wilcox  County 

A:a»kd    Ketchikan  Divition .- 

Arkan««a: 

Clark  Cowmv  


ST.eoe 

8130 
"925 
8.297 
l).8K 

9,0S1 

7.75T 

&.2m 

9183 

aier 

7.0M 


Cruu  County . 
Ore«v  County 


Hempttead  County ,.. 

iehnion  County 

t.awr^nce  County «. 

l.ogan  County  «. 

Monroe  County 

Polk  County 

Randolph  County 
California:  Tnnity  County 
Colorado 


FIoridM. 


Georgia: 


Las  /Vnimaa  County 7,M8 

Otero  County..- ._.^ ., 7.347 

Hardee  County , 

Suwannee  County . .. 


BurVe  County... 
Crisp  County  . 


Idaho 


Decatur  County  .. 

Elbert  County 

Fjnanuei  County- 

McDuffie  County... , 

Menwelher  Coanly- 

Mitcheli  County 

Wayne  County 

Worth  County 


Clearwater  County . 
Idaho  County 


ntinoin: 

Alexander  County 

Bond  County 

Cumberland  County 

Greene  County 

Massac  County 

lov^Q   Floyd  County 

Kentucky: 

Adair  County 

Breathitt  County 

Bredunndge  County.. 

Caldwell  County , 

Fjtill  County _.. 

Lawrence  County 

I.€wi8  County 

McCreary  County 

Martin  County 

Mason  County 

Moiit^omery  County- 
Rowan  County 

Wayne  County  . 


Loutsiana 


Webster  County.... 


East  Carroll  Pansh . 

Sabine  Parish 

I'nion  Parish  . 


West  Carroll  Parisb.- 

Maine:  Lincoln  County 

Michigan: 

Benzie  County 

Crawford  County..- 

Kalkaska  County 

Missaukee  County.. 

SchoolCTaft  County. 
Minnesota 

Aitkin  County 

Clearwater  Ciounty. 

Marshall  County 

Todd  County 

Miuisaippi 

Chickasaw  County.. 

Claiborne  County.... 

Clarke  County 

Clay  County __. 

Covington  County— 

Grenada  County 

Jasper  County ... 

Lafayette  County 

Lamar  County., 


Missouri 


Leake  County 

Montgomery  County.. 
Pontotoc  County .._.„. 

Simpson  County „. 

Tippah  County .....»_, 

Union  County „ 

Wayne  County....- 

Winston  County ._ 


Barry  County 

Crawford  County- 
Dent  County. 


Mississippi  County . .. 

Pike  County 

Wright  County 


Nevada   While  Pine  County . 
New  Mexico: 

Colfax  C.ount> 


9.248 
a2M 

a419 

ai7B 

7.775 
8.33S 
7.542 
8.063 
7387 
7.412 
7JM 
7A6S 

7,365 
7.076 

7J570 
8.805 
7.421 
7.729 
8.764 
9,239 

7.719 
8.064 
6.493 
6.838 
7J84 
8.280 
6.406 
7.990 
7.151 
7.272 
9i236 

6jee 

9M3 

7.430 

7J19 
8.223 

ao3e 

84ZS 
8.e42 

6.661 
7,011 
6,978 
7.580 
6,764 

6903 
7.095 
0.027 
8.978 

7,514 
6.018 
7.524 
9,034 
7.188 
e.ZSB 
7.477 
6,540 
7.393 
7.78S 
7.654 
7,496 
7.757 

&ei4 

7.002 
fl.314 
9.230 

6.866 
7.160 
7.570 
6,577 
7,850 
7.235 
7.151 

assi 


Sandoval  County 

North  Carolina 

Asbe  County , 

Cherokee  County 

Hoke  County 

Northampton  County 

Swain  County 

Watauga  County 

Ohio 

Morgan  County - 

NoWe  County - 

Oklahoaia: 

Adair  County . 


7.729 

H4:i- 

7.888 

7.934 

7.664 

— a027 

7.514 

...- 7.326 

7.2S4 

- 7.570 

1.885 

, r.104 

fackson  County - 7.561 


Choctaw  County  - 

Haskell  County.. 


Mcintosh  Coimty- 


Pennbylvania:  Potter  County 

South  Carolina. 

Fairfield  County 

Hampton  County 

Lee  County  .- - - „ 

Tennessee 

Crockett  County 

DeKalb  County 

Giles  County -.- 

Grundy  County ..„„«.«..,* 
Hickman  County -™™.«...- 

Macon  County — -.™™- 

Polk  County 

Smith  C;ountv 


Texas 


Utah 


Unicoi  County „.... 

Wayne  County...- - 8.841' 


7342 
7.953 

7.347 
7.806 
7.831 

7.498 
7.828 
7,468 
7.393 
7.786 
9.155 
7.030 
6.941 
7.337 


Virginia: 


Bee  County ™_ 

Dimmit  County _. 

Polk  County 

Shelby  County 

Uvalde  County..... 

Emery  County. -... 

Sanpete  County - 


6.614 
7.56B 
6.484 

7.909 

ani.i 

9.053 
7.871 


Charlottesville  Qty „ 7.383 

Dickenson  County 8381 

Lee  County „ -..      8.922 


Mecklenburg  Cotuity.. 

Scott  County - 

West  V.rginia. 

Clay  County „. 

Hampshire  County 

Pocahontas  County 

Rummers  Countv— , 


9.062 
7.207 

8.922 
7.533 
7,104 
S.903 


With  funding  of  these  additional 
counties,  all  monies  available  for  the 
Emergency  Food  and  Shelter  National 
Board  Program  have  now  been 
allocated. 

DATED:  March  19, 1985. 

FOR  MORE  INFORMATION  CONTACT: 

Shannon  Brady,  Individual  Assistance 

Division.  Disaster  Assistance  Programs. 

Federal  Emergency  Management 

Agency,  Washington,  D.C.  20472;  (202) 

646-3656. 

Dennis  Kwiatkowski, 

Chair.  National  Board  for  Emergency  Food 
and  Shelter 

(FR  Doc.  85-6980  Filed  3-22-85;  8:45  am) 

BILLING  CODE  6716-01.M 


[FEMA-732-DR1 

Major  Disaster  and  Related 
Determinations;  Florida 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice, 
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.summary:  This  is  -j  notice  of  the 
Presidential  declaratinn  of  rf  major 
disaster  for  the  Stdte  of  Florida  (FEMA- 
732-DR).  dated  March  18,  1985.  and 
related  determinations. 

dated:  March  18,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  D.C,  2(>J''2  (202)  287-l!,S01. 
Notice;  Notice  is  hereby  given  that,  m 
a  letter  of  March  18,  1985,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974.  as  amended  (42  U.S  C.  5121  Pt  seq.. 
Pub.  L,  93-288),  as  follows: 

I  have  determined  that  the  damages 
resulting  from  severe  frt^ezinp  temperatures  in 
certain  areas  of  the  State  of  Florida  beginni.ng 
on  lanuary  20,  1985,  are  of  sufficient  severity 
and  magnitude  to  warrant  a  maior-disaster 
declaration  under  Pub.  L  93-288  I  therefore 
declare  that  such  a  major  disaster  exists  in 
(he  State  of  Florida. 

You  are  authorized  to  provide  disaster 
unemployment  assistance  under  Pub  L  93- 
288  in  the  affected  ureas.  In  order  to  provide 
Federal  assistance,  you  are  hereby 
authorized  to  allocate,  from  funds  available 
for  these  purposes,  such  amounts  as  you  find 
necessary  for  Federal  disaster  assistance  and 
administrative  expenses. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 
and  redelegated  to  me.  I  hereby  appoint 
Mr.  Thomas  P.  Credle  of  the  Federal 
Emergency  Management  .Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have 
been  affected  adversely  by  this  dei;lared 
major  disaster: 

Brevard.  Broward.  Charlotte,  Collier.  Dade. 

DeSoto.  Hardee,  Hendrv,  Hillsborough. 
Indian  River  Lake.  I,ee  Manatee.  Osceola, 
Orange.  Palm  Beach.  Pasco.  Polk,  Seminole. 
and  Saint  Lucie  Counties  for  Disaster 
Unemployment  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
8,3.516.  Disaster  Assistance) 
Samuel  W.  Speck, 

Associolf  Director.  State  and  Local  Pro^jrams 
and  Support,  Federal  Errwrgency 

KJanagewrnt  Agency. 

|FR  Doc  85-69"9  Filed  3-22-85;  8:45  am) 
BILUNG  COO€  e71»-03-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Northlake  Federal  Savings  4  Loan 
Association,  Covington.  LA; 
Appointment  of  Conservator 

Notice  IS  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)lA)  of  the  Home  Owners  Loan 
Act.  as  amended.  12  U.S  C  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  appointed  Jamps  S.  Hinman  as 
conservator  for  Northlake  Federal 
Savings  and  Loan  Association, 
Covington,  Louisiana,  effective  March 
15,  1985. 

Dated:  Mdrch  20.  1985. 
John  M.  Buckley.  |r.. 
Acting  Secretary. 
|FR  Doc  S,>-7fH)0  Filed  3-22-85:  8:45  am) 

BIU.INQ  CODE  6720-01-II 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  .Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984, 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
\W.,  Room  10325.  Inteiested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  D.C. 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-003103-077. 

Title:  Japan/Korea-Atlantic  &  Gulf 
Freight  Conference. 

Parties: 

Barber  Blue  Sea  Line 

lapan  Line,  Ltd. 

Kawasaki  Kisen  Kaisha.  Ltd. 

Lvkes  Bros.  Steamship  Company.  Inc. 

Mitsui  OS  K.  Lines.  Ltd. 

A.  P.  Moller-Maersk  Line 

Neptune  Orient  Lines  Limited 

Nippon  Yusen  Kaisha 

Orient  Overseas  Container  Line.  Inc. 

United  States  Lines.  Inc. 

Yamashita-Shinnihon  Steamship  Co., 
Ltd. 

Synopsis:  The  proposed  amendment 
would  add  a  new  article  listing  the 
parties  to  the  agreement  and  would 
delete  United  States  Lines,  Inc.  as  a 


party  to  the  agreement.  The  parties  have 
requested  a  waiver  of  the  format 
requirements  of  the  Commission's 
regulations  and  a  shortened  review 
period. 

Agreement  No.:  202-005700-041. 

Title:  New  York  Freight  Bureau. 

Parties: 

Barber  Blue  Sea  Line 

Japan  Line,  Ltd. 

Kawasaki  Kisen  Kaisha.  Ltd. 

Mitsui  O.S.K.  Lines.  Ltd. 

A,  P.  Molier-Maersk  Line 

Nippon  Yusen  Kaisha 

United  States  Lines.  Inc. 

Yamashita-Shinnihon  Steamship  Co.. 
Ltd. 

Synopsis:  The  proposed  amendment 
would  add  a  new  article  listing  the 
parties  to  the  agreement  and  would 
delete  United  States  Lines.  Inc.  as  a 
party  to  the  agreement.  The  parties  have 
requested  a  waiver  of  the  format 
requirements  of  the  Commission's 
regulations  and  a  shortened  review 
period. 

Agreement  No.:  202-005700-042 

Title:  New  York  Freight  Bureau. 

Parties: 

Earlier  Blue  Sea  Line 

|apan  Line,  Ltd, 

Kawasaki  Kisen  Kaisha,  Ltd 

Mitsui  O.S.K.  Lines,  Ltd, 

A,  P.  Moller-Maersk  Line 

Nippon  Yusen  Kaisha 

Yamashita-Shinnihon  Steamship  Co.. 
Ltd. 

Synopsis:  The  proposed  amendment 
would  modify  the  service  contract 
provisions  of  the  agreement  to  provide 
that  (1)  no  member  may  enter  into  a 
service  contract  in  its  own  name:  (2) 
service  contracts  entered  into  by  the 
Bureau  may  be  executed  on  behalf  of  all 
or  less  than  all  of  the  Bureau's 
membership:  (3)  whenever  terms  ;ind 
conditions  of  a  service  contract  are 
negotiated  by  a  member,  the  m.atter 
shall  be  docketed  by  the  Bureau  office 
for  a  vote  or  a  telex  poll:  and  (4)  that  the 
Chairman/Secretary  shall  arrange  to 
finalize  the  contract  for  signing  and 
shall  file  the  contract  with  the 
appropriate  government  agency  in  the 
Bureau's  name.  The  parties  have 
requested  a  waiver  of  the  format 
requirements  of  the  Commission's 
regulations  and  a  shortened  review 
period. 

Agreement  .\o.:  202-008493-014. 

Title:  Trans-Pacific  American  Flag 
Berth  Operators. 

Parties: 

American  President  Lines.  Ltd. 

Lvkes  Bros,  Steamship  Co..  Ina 

Sea-Land  Service.  Inc. 

Llnited  States  Lines,  Inc. 
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Synopsis;  The  proposed  HmcruinHut 
would  modify  the  dgn-ement  to  t-xtfpfi 
the  effectiveness  of  its  neutra!  body 
policing  provisions  through  December 
31.  1985.  The  parties  have  requested  a 
vvai\  tT  of  the  format  requirements  of  the 
Commission's  regulations  and  h 
shortened  review  period 

Agreement  No.:  203-0104.=^9-()01. 

Title:  Joint  Feeder  Vessel  Cooperative 
Working  Arrangement. 

Parties: 

American  President  I.ines.  Ltd 

Sea-l.and  Service.  Inc. 

Synopsis:  The  proposed  amendment 
would  restate  the  agreement  to  conform 
with  the  Commission's  fiirm.it. 
organization  and  content  requirements. 

Agreement  No.:  202-0 10f)fi9-004. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties: 

American  President  Lines,  Ltd. 

The  East  Asiatic  Company 

Evergreen  Marine  Corp.  (Ta:v\,ir)J.  ltd 

Hanjin  Container  Lines.  Ltd. 

Hapag-Lloyd  Trans-Pacific  Service 

japan  Line,  Ltd. 

Kawasaki  Kisen  kaisha.  l.dl 

Korea  Marine  Transport  Co..  Ltd. 

Lykes  Bros.  Steamship  Co  ,  Inc 

A.  P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines.  Ltd. 

Neptune  Orient  Lines,  Ltd 

NYK  Line 

Sea-Land  Service.  Inc 

Showa  Line,  Ltd. 

L'nited  States  Lines.  Inc. 

Yamashita-Shinnihon  Steamship  Co., 
Ltd. 

Orient  Overseas  Container  Line,  Inc. 

Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
would  modify  the  agreement  to  establi.sh 
a  Canada  Voting  Group  ha\ir.g 
jurisdiction  over  cargo  loaded  at  East 
Canada  ports,  or  cargo  originating  dt  dn 
East  Canada  port  or  point  loaded  at  a 
port  on  the  .Atlantic  or  Gulf  Coasts  of 
the  United  States  moving  lo  destinations 
covered  by  the  agreement.  The  parties 
have  requested  a  shortened  review 
period 

Agreement  No.:  224-010736. 

Title:  Long  Beach  Ter.mi:i,!l 
Agreement. 

Parties: 

The  City  of  Long  Beach  (City) 

Long  Beach  Container  Terminal.  Inc. 
(LBCTI) 

Synopsis:  The  agreement  provides  for 
the  City  to  expand  its  terminal  facilities 
at  Berths  6-10.  Pier  A  within  the  Port  of 
Long  Beach.  LBCTI  has  applied  to  the 
City  to  relocate  it  operation  from  Berths 
243-244,  Pier  J  to  Berths  6-10,  Pier  A. 
LBCTI  shall  use  the  premises  to  conduct 
a  marine  terminal  operation,  including 
activities  necessary  and  essential  in 


carrying  out  the  authorized  uses  and 
purposes.  The  term  of  the  agreement 
will  be  for  15  years.  Upon  the 
commencement  of  Agreement  No.  224- 
010736.  Agreements  Nos.  T-3909  and  T- 
3909-B  covering  LBCTI's  use  cf  the 
facilities  at  Pier  J.  wij  be  terminated. 

By  Order  of  the  Ffdeijtl  Marilim*- 
Commission. 
Bruce  \.  Dombrowski. 

.■\ss:stij!:t  St  in'iury-. 

Dated:  March  20.  1985. 

[FR  Dm-  85-7011  Filed  3^-22-85:  B.45  ami 

BILLING  CODE  673(M)1-«I 


Ocean  Freight  Forwarder  License; 
Applicants  . 

Notice  IS  hereby  given  that  the 

following  applicants  have  filed  with  the 

Federal  Maritime  Commission 

applications  for  licenses  as  ocean  freight 

forwarders  pursuant  to  section  19  of  the 

Shipping  Act,  1984  (48  IF.S.C.  app.  1718 

and  4B  CFR  Pari  510). 
Persons  knowing  of  any  reason  why 

any  of  the  following  applicants  should 

not  receive  a  license  are  requested  to 

conim.unicate  with  the  Director,  Bureau 

of  Tariffs.  P'edcral  Maritime 

Commission.  Washington.  DC  20573. 

Teresa  Frances  Fisher,  dba  Peach 
International,  1895  Phoenix  Blvd,. 
Suite  249.  College  Park,  GA  30349 

Delmur  Forwarding  Corp..  1601  SW  13th 
.Avenue.  Miami,  FL  33145:  Officers: 
Roman  H.  Garcia.  President,  .Mina 
Goiv.dlez  Mayo 

.Nilda  Haydee  Fadhel.  4420  S.W.  135 
Avenue,  Miami.  FL  33175 

Marcos  Inc.,  6,^0  Grain  Exchange  Bldg., 
Minneapolis.  MN  55415;  Officers: 
Marlene  Mary  Cook,  PresidenL  John 
B.  1  lidding.  Secretary/Treasurer/ 
Director,  Stephen  Andrew  Cook.  Vice 
FYesident 

William  L.  Bliss,  dba  OSC  InternationaL 
P.O.  Box  924916.  Houston,  TX  77292 

First  L'nion  Export  Trading  Company, 
301  South  Ti-von  Street,  First  Union 
Plaza  {CORP-14).  Charlotte,  NC  28288; 
Officers:  Marion  \.  Cowell,  Jr.,  Vice 
President,  David  H.  Dorminey. 
President,  David  G.  Morrow,  Vice 
President 

Centra  Worldwide.  Inc.,  1031  W. 
Manchester  Blvd.,  Unit  G,  Inglewood, 
CA  90301;  Radford  C.  Robinson, 
President.  Bonnie  C.  Robinson, 
Chair.man  of  the  Board.  Angel  G. 
Vivas,  Jr.,  Vice  President/Secretary 

Kamtel  Corporation.  2228  Livingston 
Street.  Oakton.  CA  94606:  Jim  V^.C. 
Kriegsman.  Director.  Robert  Gary 
Spohr.  President.  Dan  Randall. 
Chairm.an 

LOU  Internationa!  Movers,  Inc.,  114 
.Adeline  Street.  Oakland.  CA  94607; 


Officers:  James  L.  Swint.  Jr.. 

President /Treasurer/Director.  Carey 

L.  Swiers.  Secretary/Director.  Ricardo 

Hugo  da  Silva,  Director 
Johnnie  CF.  Chin,  dba  J.C.  Express.  SMH) 

W.  Century  Blvd.,  Suite  409,  Los 

Angeles,  CA  90045 
Fast-Flow,  Inc.,  1301  NW.  78th  .•\venue. 

Miami,  FL  33126:  Officers:  Jose  A. 

Galdo,  President,  Mary  Ellen  Rociiie. 

Vice  fVesident,  Ronald  Patience, 

Treasurer 
Star-Trans  International.  Inc..  c/o 

Whitman  &  Ransom.  522  Fifth  Avenue. 

New  York,  NY  10036;  Young  Sun  Lee, 

IVesident/Treasurer/Directur,  James  J 

Mauro,  Vice  Presidont/Secreiarv 
John  G.  Gillet,  dba  J.  Crillet 

International,  5819  Firenza  Dri\e. 

Houston,  TX  77035 
Lido  Van  &  Storage  Com.pany.  Inc  .  22(H) 

.Alton  Avenue,  Irvine.  CA  92714; 

Officers:  Nick  Koravos,  President. 

Mike  Lyristes,  Vice  President 
Ghalb  Paul  Ghannoum,  21483  Crozier 

Avenue.  Boca  Raton.  FL  33428 
Richard  H.  Simpson,  dba  The  Simpson 

Company,  606  Johnston  Streel. 

Savannah,  GA  31405 
Jay  Christopher  Lyons,  dba  Jay  C.  Lyons, 

2472  East  .Main  Street,  2nd  Floor.  ^8, 

Bridgepori.  CT  06610. 

By  the  Federal  Maritime  Commission. 

Dated:  Mcirnh  19.  1985. 
Bruce  A.  Dombrowski, 
Assistant  Secretary. 
[FR  Doc.  8,V.6P4-}  Filed  3-22-85:  8:45  Hm] 

BILLING  CODE  6730-0 1-M 


Ocean  Freigtit  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  thi 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuani 
to  section  19  of  the  Shipping  .Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forvv.irdeis.  46 
CFR  Pari  510. 

License  .Number:  1067 
Name:  Gordon  H.  Dickson 
Address:  201  Coleman  Bldg  ,  Seattle. 

WA  98104 
Date  Revoked:  December  26,  1984 
Rea«.on:  Failed  to  maintain  a  valid 

surety  bond 
License  .Number:  1311 
Name:  William  P.  Mulry  dba  WPM 

International 
Address:  26  Broadway,  .New  York.  NY 

10004 
Date  Revoked:  February  13,  198,') 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
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License  Number:  2711 

Name:  Edwin  A.  Stebbins  dba  Edwin  A. 

Stebbins  &  Co. 
Address:  I'.O  Box  133,  Gulfport.  MS 

39501 
Date  Revoked:  February  14.  1985 
Reason:  Voluntarily  requested 

revocation 
License  Number:  1254-R. 
Name:  Schalniar  International,  Inc. 
Address:  160-32  82nd  Street.  Howard 

Beach,  NY  11414 
Date  Revoked:  February  19, 1985 
Rea.son:  Voluntarily  requested 

revocation 
License  Number:  216b 
Name:  International  Movements.  Inc. 
Address:  4965  Mountain  Rnad. 

Pasadena,  MD  21122 
Date  Revoked:  February  21.  1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number:  280 
Name:  Pitt  &  Scott  Corporation 
Address:  c/o  Sobel  Shipping  Co..  170 

Broadway.  New  York.  NY  10038 
Date  Revoked:  February  6. 198.=i 
Reason:  Voluntarily  rnquRstod 

revocation 
License  .Number:  125,5-H 
Name:  Day  &  White,  Inc. 
Address:  215  Plume  Street.  Norfolk,  VA 

23514 
Date  Revoked:  March  4.  1985 
Reason:  Surrendered  license  voluntarily 
License  Number:  889 
Name:  Wedem.ann  &  Godknecht.  Inc. 
.Address:  71  Broadway.  New  York,  NY 

IfKXK) 
Date  Revoked:  March  9,  1985 
Reason:  F.iiled  to  maintain  a  valid 

surety  bond 
License  Number:  i973-R 
Name:  San  Diego  International  Marine, 

Inc. 
Address:  945  W.  Valley  Parkway, 

Escondido,  CA  92025 
Date  Revoked:  March  11.  1985 
Reason:  Surrendered  license  voluntarily 
License  Number:  1392-R 
Name:  Friedland  International  Shipping 

Corp. 
Address:  c/o  Crescent  Navigation,  Inc.. 

5  Marineview.  Hoboken.  .Nj  07030 
Date  Revoked:  March  11.  1985 
Reason:  Voluntarily  requested 

re\ocation 
License  Number:  862 
Name:  I.C.  Harris  &  Co. 
Address:  1237^5  First  .Nat.  Bld^., 

Detroit.  Ml  48226 
Dale  Revoked:  March  12,  1985 
Reason:  Surrendered  license  voluntarily 
License  Number  491 
Name:  Gem  Forwarding  Corp. 
Address:  395  Broadway.  New  York,  NY 

10013 
Date  Revoked:  March  14. 1985 


Reason:  Failed  to  maintain  a  valid 

surety  bond 
Robert  G.  Drew, 
Director.  Bureau  of  Tariffs. 
|FR  Doc.  B.'.-6945  Filed  3-22-85;  8:45  am) 

BILLING  CODE  6730-01-M 

FEDERAL  RESERVE  SYSTEM 

State  National  Bancorp,  Inc.,  et  ai.; 
Fornnations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

Ihe  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S  C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
use.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Intercsterd  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  15. 
1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S,  Adams,  Vice  President)  1455  East 
Sixth  Street.  Cleveland,  Ohio  44101: 

1.  State  National  Bancorp,  Inc.. 
Maysville,  Kentucky;  to  acquire  80 
percent  of  the  voting  shares  or  assets  of 
Farmers  Liberty  Bank  of  Augusta. 
Augusta,  Kentucky. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  Prcs'dent)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Borne tt  Bank  of  Florida,  Inc.. 
Jacksonville,  Florida;  to  acquire  100 
percent  of  the  voting  shares  or  assets  of 
Barnett  Bank  of  Hernando  County,  N.A.. 
Spring  Hill.  Florida,  a  de  novo  bank. 

2.  First  State  Corp.,  'W'es!  Blocton, 
Alabama;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  State  Bank  of  Bibb 
County,  West  Blocton.  Alabama 

C  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  ]   Hedblom.  Vice 


President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  i'nited  Bancor.  Ltd.  Dickinson, 
North  Dakota;  to  become  a  bank  hciding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  American  Bancor.  Ltd.. 
Dickinson.  North  Dakota, 

D  Federal  Reser\'e  Bank  of  San 
Ffancisco  (Harri,  W   Green.  \  ice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  .Northeastern  OkJahomo  Bancorp.. 
Inc..  India,  Oklahoma:  to  become  a  bank 
holding  company  by  acquiring  94.8 
percent  of  the  \oting  shares  of  Bank  of 
India.  India.  Oklahoma 

Board  of  Governurs  of  the  Federal  Reserve 
System.  March  19. 1985. 
lames  McAfee, 

.■\ssociate  Secretary  of  the  Board, 

[re  Doc  85-6929  Filed  3-22-05;  8-.45  urn] 

BILLING  cooc  e2io-ai-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreement 
Demonstration  Program  To  Conduct 
Workplace  Health  Hazard  Evaluations; 
Availability  of  Funds  for  Fiscal  Year 
1985 

The  National  InstitLite  for 
Occupational  Safety  and  Health. 
Centers  for  Disease  Control,  announces 
the  availability  of  .•^ands  for  Fiscal  Year 
1985  to  continue  the  cooperative 
agreements  for  State  health  depart.Tients 
to  conduct  workplace  health  hazard 
evaluations.  Assistance  will  be  limited 
to  those  three  States  that  presently  ha\-e 
a  cooperative  agreement.  The 
cooperative  agreements  are  authorized 
by  section  20{al(l)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U  S.C. 
669(a)(l)l.  No  new  applications  are 
being  accepted  in  Fiscal  Year  1985. 

It  is  expected  that  approximately 
8265,000  will  be  available  for  Fiscal 
Year  1985  to  support  three  cooperative 
agreements.  The  funding  ebtimate  may 
vary  and  is  subject  to  change- 
Continuation  awards  within  the  project 
period  are  made  on  the  basis  of 
satisfactory  performance  and  on  the 
availability  of  funds 

FOR  FURTHER  INFORMATION  CONTACT: 

Leo  .A,  Sanders.  Chief  Grants 
Management  Branch  Procurement  and 
Grants  Office  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road.  NT... 
Room  321,  Atlanta,  Georgia  30305. 
Telephone:  (404)  262-6575  or  FTS  236- 
6575. 
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Dated:  Mdrch  15.  1985. 
L  W.  Sparks, 

Acting  Dirvctor.  National  Institute  fur 
Occupational  Safety  and  Health 
|FR  Doc.  85-7006  File.l  3-22-85.  8:45  amj 
BIUJNG  COOC  4««fr-1»^ 
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Future  Research  in  Tuberculosis- 
Prospects  and  Priorities  for 
Eradication  of  the  Disease;  Open 
Meeting— Correction 

The  notice  of  a  meeting  on  Future 
Research  in  Tuberculosis— Prospetts 
and  Priorities  for  Eradication  of  the 
Disease.  !o  be  held  June  5-7,  1985.  was 
published  in  the  Federal  Register  (50  PR 
9718)  on  Monday,  March  11,  1985. 

The  commercial  telephone  number  for 
additional  information  should  read:  (404) 
329-2523.  All  other  information 
concerning  this  meeting,  as  published  on 
March  11,  1985,  is  unchanged. 

Dated:  March  19.  1985 
Eivin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control'. 
jFR  Doc.  85-6940  Filed  3-22-fl5:  8:45  am] 
BIUJMQ  COOC  41S0-1«-M 


Immunization  Practices  Advisory 
Committee;  Meeting 

In  accordance  with  section  10{a)|2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92^63).  the  Centers  for  Disease 
Control  announces  the  following 
Committee  meeting: 

Name:  Immunization  Practices  Advisory 
Committee 

Date:  April  1,5-1(3.  1985 

Place:  Conference  Room  207.  Centers  for 
Disease  Control.  1600  Clifton  Road  NE., 
Atlanta.  Georgia  3033,3 

Time:  8:30  a.m. 

Type  of  Meeting:  Open 

Contact  Person:  Jeffrey  P.  Koplan, 
M.D.,  Executive  Secietary  of  Committee. 
Centers  for  Disease  Control  (1-2047). 
1600  Clifton  Road  NE.,  Atlanta,  Georgia 
30333.  Telephones:  FTS;  236-3"51. 
Commercial:  404/329-3751. 

Purpose:  The  Committee  is  charged 
with  advising  on  the  appropriate  uses  of 
immunizing  agents. 

Agenda:  The  Committee  will  review 
and  discuss  data  on  Reyes  Syndrome, 
rabies  vaccine,  hepatitis  B.  and 
poliomyelitis;  discuss  chemoprophvlaxis 
of  Haemophilus  influenzae:  discuss 
revised  recommendation  on  diphtheria, 
tetanus,  and  pertussis;  and  consider 
Other  matters  of  relevance  among  the 
Committee's  objectives. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


The  meeting  is  open  to  the  public  for 
observation  and  participation.  A  roster 
of  members  and  other  relevant 
information  regarding  the  meeting  may 
be  obtained  from  the  contact  person 
listed  above. 

Dated:  March  19,  1985J 
Elvin  Hilyer,  ' 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

|FR  Doc.  85-6939  Filed  3-22-85;  8:45  am) 

BILUNG  COOC  4160-1S-M 


Sentinel  Health  Event  Foliow-Bacit 
Project;  Open  Meeting 

The  following  meeting  will  be 
convenced  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  will  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

Dale:  April  18.  1985 
Time:  9:00  a.m.-2:00  p  m. 
Place:  Conference  Room  C,  5555  Ridge 
Avenue,  Cincinnati.  Ohio  45213 

Purpose:  To  discuss  the  protocol  for 
the  Sentinel  Health  Event  Follow-Back 
Project.  This  project  will  establish  a 
procedure  for  investigating  cases  of 
occupational  Sentinel  Health  Events 
(SHE(O)),  reported  by  medical  providers 
and  public  health  agencies.  Viewpoints 
and  suggestions  from  industry, 
organized  labor,  academia,  other 
government  agencies,  and  the  public  are 
invited. 

Additional  information  may  be 
obtained  from:  Ms.  Jan  Handke,  Division 
of  Surveillance,  Hazard  Evaluations, 
and  Field  Studies,  NIOSH,  CDC.  4676 
Columbia  Parkway,  Cincinnati.  Ohio 
45226,  Telephones:  FTS:  684-4411. 
Commercial.  513/684-4411. 

Dated:  March  19. 1985.  I 
Elvin  Hilyer,  ' 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control 

(FR  Doc.  85-6938  Filed  3-22-8.5:  8:45  am] 

BILLING  CODE  4160-1»-M 


Food  and  Drug  Administration 
(Docket  No.  85F-O023]    | 

Drew  Chemical  Corp.;  Filing  of  Food 
Additive  Petition 


Correction 

In  ra  DOC.  85-5545  beginning  on  page 
9521  in  the  issue  of  Friday.  March  8. 
1985.  make  the  following  correction:  On 
page  9522.  in  the  first  column,  in  the 
SUPPLEMENTARY  INFORMATION,  in  the 


fourth  line. 
"348(b)(5)". 


•345(b)(5)"  should  read 


BILUMG  CODE  1S0S-0I-M 


IFDA-225-85-8251] 

Memorandum  of  Understanding  With 
the  National  Institute  on  Drug  Abuse 

Correction 

In  FR  Doc.  85-5550  beginning  on  pagH 
9518  in  the  issue  of  Friday.  March  8. 
1985.  make  the  following  correction:  On 
page  9519,  in  the  first  column,  in  the  FOR 
FURTHER  INFORMATION  CONTACT,  in  thp 
second  line.  "Justka  '  should  read 
"Kustka". 

BILLING  CODE  1S0S-O1-M 


Health  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F.  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration  (HCFA)  (Federal 
Register,  Vol.  46.  No.  223,  pp.  56911- 
56934.  dated  Thursday,  November  19. 
1981)  is  amended  to  reflect  the  approval 
of  amendments  to  the  functional 
statements  of  the  three  divisions  within 
the  Office  of  Demonstrations  and 
Evaluations  (ODE).  Office  of  Research 
and  Demonstrations  (ORD),  Office  of  the 
Associate  Administrator  for  Policy 
(OAAP). 

The  functional  statements  are  being 
amended  to  reflect  the  abolishment  of 
the  Evaluative  Studies  Staff  (ESS).  ODE. 
ORD,  OAAP,  and  the  transfer  cf  the  ESS 
evaluation  functions  to  the  three  ODE 
divisions. 

The  specific  changes  to  Part  F.  are 
detailed  below: 

Section  FQ.20.B.1.  Office  of 
Demonstrations  and  Evaluations 
(FQBA)  is  amended  by  deleting  the 
functional  statements  for  the  three 
subordinate  divisions  and  replacing 
them  with  new  functional  statements. 
The  new  Section  FQ.20.B.1.  reads  as 
follows: 

a.  Division  of  Long-Term  Care 
Experimentation  (FQBAl) 

Directs  and  manages  the 
development,  implementation, 
monitoring,  and  evaluation  of 
demonstrations  and  experiments  which 
test  innovative  long-term  care  financing 
arrangements,  delivery  systems,  and 
combinations  of  services  provided  to 
Medicare  beneficiaries  and  Medicaid 
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recipients.  Conducts  demonstrations 
involving  health  maintenance 
organizations,  prospective  payment  of 
home  health  agencies,  competitive 
bidding  for  home  health  agencies,  and 
capitation  experiments.  Conducts  and 
evaluates  demonstrations  which  test 
alternative  delivery  systems  and 
whether  the  coordination  and 
management  of  an  appropriate  mix  of 
health  and  social  services  directed  at 
individual  client  needs  will  reduce 
institutionalization  and  costs  without 
sacrificing  quality  of  care.  Provides 
technical  support  and  advice  to  HCFA 
and  Departmental  components  in  regard 
to  long-term  care  issues.  Makes 
available  research  findings  to  assist  in 
policy  formulation  and  program 
initiatives,  and  publishes  analyses  of 
findings  resulting  from  demonstration 
projects. 

b.  Division  of  Hospital  Experimentation 
(FQBA2) 

Directs  and  manages  the 
development,  implementation, 
monitoring,  and  evaluation  of  intramural 
and  extramural  hospital  financing  and 
reimbursement  studies  and  experiments 
such  as  prospective  and  incentive 
payment  experimentation  for  hospitals. 
Directs  and  manages  the  study, 
development,  testing,  and  evaluation  of 
hospital  alternative  payment  systems 
such  as  refinement  in  diagnosis-specific 
payment  and  capitated  payment  rates. 
Conducts  studies  and  demonstrations  on 
entire  facilities  or  specific  areas  such  as 
out-patient  departments  and  hospital 
capital  investment.  Directs  studies  and 
demonstrations  which  focus  on  hospital- 
based  and  hospital-related  activities 
including  physician,  home  health,  skilled 
nursing,  independent  laboratories,  and 
other  services  that  result  in  greater  costs 
effectiveness. 

c.  Division  of  Health  Systems  and 
Special  Studies  (FQBA3) 

Directs  and  manages  the 
development,  implementation, 
monitoring,  and  evaluation  of  intramural 
and  extramural  financing  and 
reimbursement,  organizational,  and 
operational  studies  related  to  health 
care  delivery  systems.  Directs  the 
development,  testing,  and  evaluation  of 
cost-effective  alternatives  to  existing 
institutional  and  ambulatory  care 
patterns.  Directs  the  development  and 
evaluation  of  cross-cutting  special 
studies  in  such  areas  as  combining  long- 
term  care  and  acute  care  financing, 
providing  of  durable  medical  equipment, 
managing  end-stage  renal  disease,  and 
minimizing  fraud  and  abuse. 


Dated:  March  8.  1985. 
Bartlett  S.  Fleming. 

AsscK^mte  Administrator  for  Management  and 

Support  Services. 

(FR  Doc.  85-6954  Filed  3-22-B5:  8:45  am] 

BILUNO  CODE  4120-03-M 


Minerals  Management  Service 

Outer  Continental  Shelf,  Development 
Operations  Coordination  Document; 
Kerr-McGee  Corp. 

AGENCY:  Minerals  Management  Service: 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Kerr-McGee  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
1025.  Block  239.  Ship  Shoal  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Morgan  City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  15,  1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Ivouisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Angle  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


Dated:  Ma.-ch  15. 1985. 
|oho  L  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region 

[FR  Doc.  85-7003  Filed  3-22-85;  8:45  am] 

nuMo  cooc  4310-im-M 


Outer  Continental  Shelf,  Development 
Operations  Coordination  Document; 
TXP  Operating  Ca 

agency:  Minerals  Management  Serxice. 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
TXP  Operating  Company  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OSC-G 
5346.  Block  556,  West  Cameron  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Cameron.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  15, 1985.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  pubhc  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours;  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  pubUc  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Bouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44396.  Baton 
Rouge.  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
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Lands  Act  Amendments  of  197a  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
pubHc,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  March  15.  1986. 
lohn  L.  Rankin, 

RegionaJ  Director.  Cu/f  of  Mexico  OCS 
Region. 

(FR  Doc.  85-7002  Filed  a-22-85:  8:45  am) 

■LUNG  CODE  4310-Mn-M 


IMTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  Intent  to 
Perform  Interstate  Transportation  for 
Certain  NofHne{nt>ers 

Date:  March  20. 1985. 

The  following  Notices  were  filed  in 
accordance  with  section  10526  (a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  non-exempt,  interstate 
transportation  must  file  the  Notice.  Form 
BOP  102.  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transporation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2).  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance. 
Washmgton,  D.C.  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary.  Interstate 
Commerce  Commission,  Washinoton 
DC. 

(1)  Agway  Inc. 


(2)Box  4933,  Syracuse,  MY  13221 

(3)  333  Butternut  Drive,  DeWitt,  NY  1.1214 

(4)  Ralph  E  Hallock,  Box  4933.  Syxacuse,  NY 
13221 

(1)  Dair>lea  Cooperative  Inc. 

(2)  831  James  Street,  Syracuse,  NY  13203 

(3)  P  O.  Box  395.  Tannery  Lane.  Vernon,  NY 
13476 

(4)  Frank  Reile,  P.O.  Box  395,  Tannery  Lane, 
Vernon,  NY  13476 

(1)  Dairymen,  Inc. 

(2)  10140  Linn  Station  Road  Louisville,  KY 
40223 

(3)  Georgia  Division— 2310  Parklake  Drive 
NE,  Suite  200,  Atlanta,  GA  30345 

(4)  )im  Stapleton,  10140  Linn  Station  Rd.. 
Louisville,  KY  40223 

(1)  Knouse  Foods  Cooperative.  Inc. 
|2)  Peach  Glen,  PA  17306 

(3)  Peach  Glen.  PA  17306 

(4)  William  H.  Homer.  Peach  Glen,  PA  17306 

(1)  Lewiston  Grain  Growers.  Inc. 

(2)  PO.  Box  467,  Lewiston,  ID  83501 

(3)  1200  Snake  River  Ave..  Lewiston,  ID  83501 

(4)  Allan  R.  Peterson,  P.O.  Box  407,  Lewiston 
ID  83501 

(1)  Southern  States  Cooperative.  Inc. 

(2)  P.O.  Box  28234.  6606  W.  Broad  St.. 
Richmond,  VA  23260 

(3)  6606  W.  Broad,  P  O.  Box  26234,  Richmond, 
VA  23260 

(4)  Garry  L  Horn,  P.O.  Box  26234,  Richmond, 
VA  23260 

fames  H.  Bayne.  I 

Secretary'.  ' 

[re  Doc.  85-6998  Filed  3-22-85;  8:45  am) 

BUXmO  COOC  703S-01-M        I 


(Ex  Part*  No.  290;  Sub-21 

Railroad  Cost  Recovery  Procedures 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  approval  of  rail  cost 

adjustment  factor  and  decision. 


summary:  The  Commission  has  decided 
to  approve  the  cost  index  filed  by  the 
Association  of  American  Railroads 
(AAR)  under  the  procedures  of  Ex  Parte 
No.  280  (Sub-2),  Railroad  Cost  Recovery 
Procedures.  The  application  of  the  index 
provides  for  a  second  quarter  1985  Rail 
Cost  Adjustment  Factor  (RCAF)  of  1.042. 
This  RCAF  shows  a  decrease  of  .006  in 
railroad  input  prices  from  the  first 
quarter  1985  RCAF  of  1.048.  No  rate 
actions  are  ordered. 
EFFECTIVE  DATE:  April  1,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Hasek,  (202)  275-0938; 
Douglas  Galloway,  (202)  275-7278. 

SUPPLEMENTARY  INFORMATION:  By 

decision  served  January  2, 1985  (50  FR 
87.  January  2, 1985)  we  outlined  the 
procedures  for  the  calculation  of  the  all 
inclusive  index  of  railroad  input  costs 
and  the  methodology  for  the 
computation  of  the  RCAF.  These 
procedures  replaced  an  interim 


methodology  which  was  formerly  used. 
A^\R  is  required  to  calculate  the 
forecasted  index  on  a  quarterly  basis 
and  submit  it  on  the  fifth  day  of  the  last 
month  of  each  calendar  quarter. 

We  have  reviewed  AAR's 
calculations  of  the  index  for  the  second 
quarter  of  1985  and  find  that,  with  one 
exception,  these  calculations  comply 
with  the  rules  contained  in  our  decision 
served  January  2, 1985.  These  rules  call 
for  the  lease  rental  portion  of  the 
equipment  rents  component  of  the  index 
to  be  calculated  using  actual  data.  AAR 
states  that,  because  a  satisfactory  lease 
rental  index  could  not  be  developed 
during  the  two-month  period  since  the 
release  of  the  final  rules,  the  Producer 
Price  Index  for  Industrial  Commodities 
less  Fuel  and  Related  Products  and 
Power  was  used  as  a  surrogate.  AAR 
also  notes  that  work  on  the  development 
of  an  actual  lease  rental  index  is 
continuing. 

Use  of  this  surrogate  is  acceptable 
until  a  satisfactory  lease  rental  index  is 
developed. 

We  find  that  the  RCAF  for  the  second 
quarter  of  1985  is  1.042.  This  is  a 
decrease  of  .006  from  the  first  quarter  of 
1985.  No  rate  actions  are  ordered. 

The  indices  and  the  RCAF  derived 
from  AAR's  second  quarter  calculations 
are  shown  in  Table  A  (see  Appendix). 
Table  B  (see  Appendix)  shows  the 
fourth  quarter  1984  index  calculated  on 
both  an  actual  basis  and  a  forecasted 
basis  for  comparative  purposes.  This 
index  differs  from  the  one  shown  in 
Table  A  because  it  was  calculated 
according  to  the  interim  methodology 
which  was  in  use  at  that  time. 

In  order  for  the  Commission  to 
monitor  its  forecasting.  AAR  is  requir-.^d 
to  file  the  index  recalculated  on  an 
actual  basis  for  each  quarter  as  the  data 
becomes  available.  To  date  we  have 
routinely  included  these  recalculated 
indices  in  our  quarterly  decisions  for 
informational  purposes.  In  order  to 
simplify  our  quarteriy  decisions,  we  will 
no  longer  include  this  item  in  the  future. 
Parties  interested  in  this  information 
may  consult  the  docket  or  contact  the 
designated  staff. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  This  proceeding  will 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities 
because  these  procedures  simplify  a 
formerly  complex  and  burdensome  rate 
increase  procedure. 

Authority:  49  U.S.C.  10321,  10707a,  5  U.S.C. 
553. 

Dated:  March  18.  1985. 
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By  IheCommission.  Chairman  Taylor.  Vice 
Chairman  Gradlson.  Commissioners  Sterrett, 
Andre.  Simmons,  Lamboley  and  Strenio. 
lames  H.  Bayne. 
Secretary. 


•Appendix 

Table  A  —Ex  Parte  290  (Sub-2)  All 
Inclusive  Index  of  Railroad  Input  Costs 


Line  No  and  inoe« 
component 

1963         Quarter      „°"?„, 
wetghis'       1985      '';'»"f 
(percent)       tore-           fj' 

1    Labof  . 

50.4 

108 

7.5 

9.6 

77 

14.0 

1000 

146  9 
957 
106.8 
1508 
114.7 
119.3 
132.4 

126.7 
1.048 

1465 

2.    Fuel 

3     Materials  and  supplies 

886 
108  3 

151  2 

5      Depreciation           

115  1 

6     Other  itens  ' 

1201 
131.7 

a   1980-  too 

b  Unked  index  * 

126.0 

8     Rail      Cost      Adjustment 
Faclof'        (10/1/82=100) 
120-9-100 

1  042 

'  The  values  of  the  1983  weights  differ 
slightly  from  those  shown  in  the  most  recent 
two  preceding  quarterly  decisions  because 
they  have  been  recalculated  according  to  the 
all  inclusive  index  methodology  now  in  use. 
In  the  new  methodology,  interest  expense  is 
no  longer  included  either  as  an  item  or  in  the 
total  expenses  from  which  the  weights  are 
developed. 

^  For  this  decision,  the  first  quarter  1985 
forecasted  index  was  recalculated  according 
to  the  all  inclusive  index  methodology. 

'  Other  items  are  a  combination  of  the 
following  items  all  of  which  are  measured  by 
the  Producer  Price  Index  for  Industrial 
Commodities  less  Fuel  Related  Products  and 
Power. 


Index  component 


Ptjrchased  services    

Casualties  and  insurance 

General  and  administralive 

Other  taxes        

Loss  and  damage 

Total  other  items. 


1983 

weight 

(percent! 


7.3 
2.6 
2.2 

15 

.4 


14.0 


*  Linking  is  necessitated  by  a  change  to 
1983  weights  beginning  with  the  fourth 
quarter  1984.  The  following  formula  was  used 
for  the  second  quarter  1985  index: 


2nd  Quarter 
1985  all 

inclusive  index 
(1983  Weights) 


X 


1st  quarter  1985 

all  inclusive 

index  (1983 

weights) 


1st  Quarter  1985 

Interim  Index  (Linked 

Index)  ^Linked  Index 

(1980  Weights  to  1983 

Weights)  or 


131. 


132.4 


X    126.7  =  126.0 


*  The  denominator  was  rebased  to  an 
October  1, 1982  level  in  accordance  with  the 
requirements  of  the  Staggers  Rail  Act  of  1980. 

Table  B— Comparison  of  Pourth  Quarter 
1984  Interim  index  Calculated  on  Both 
A  Forecasted  and  an  Actual  Basis 


Line  No   ano  .ndex  coTponent 

weigfits      .Sftf     ouater 
(per-          ;„'         1984 
cent)     :     '^        K:tual 

1  Latjor „ - 

2  Fuel            

48.5 

10.3 

7.2 

34.0 

100.0 

146.6 
97.3 
106.0 
117.2 
128.6 

127.3 

146  6 
9' 6 

3  Materials  and  suppliet. 

106  0 

A   Other  expenses 

5   Aeighted  average    „ 

a   '980=  100 

b  Linked  index                   

1153 
128  0 

1267 

6  Rail  cost  adiustment  factor 

1.053  !   '  1  048 

for  coi'npa'al've  purposes  onl>  an  RCAF  tor  tt>e  fourt*> 
Quarter  '  984  rias  E>een  caic-jiateo  u&in^  actual  data  'he 
published  PCAF  tor  the  fourth  guater  196<  mras  cornputed 
using  forecasted  data 

(FR  Doc,  85-6399  Filed  3-22-85;  8:45  am] 

BILLING  CODE  7035-0 1-M 


[Docket  Nos.  AB-37  (Sub-14X):  and  AB-33 
(Sub  28X)] 

Oregon-Washington  Railroad  & 
Navigation  Co.  and  Union  Pacific 
Railroad  Co.;  Exemption  Abandonment 
and  Discontinuance  of  Operations;  in 
Umatilla  County,  OR 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  49  U.SC.  10903  e?  seq. 
The  abandonment  by  Oregon- 
Washington  Railroad  &  Navigation 
Company  and  the  discontinuance  of 
operations  by  Union  Pacific  Railroad 
Company,  of  approximately  3,17  miles  of 
track  in  Umatilla  County.  OR,  subject  to 
conditions  for  protection  of  em.ployees. 
DATES:  This  exemption  is  effective  on 
April  24.  1985,  Petitions  to  stay  must  be 
filed  by  April  4.  1985.  and  petitions  for 
reconsideration  must  be  filed  by  Aril  14, 
1985. 

ADDRESSES:  Send  pleadings  referring  to 
AB-37  [Sub-No.  14X  and  AB-33  (Sub- 
No.  28X)  to: 

(1)  Office  of  the  Secretary  Case  Control 
Branch  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  )eanna  I. 
Regier,  Union  Pacific  System,  1416 
DcHlge  Street,  Omaha,  .\E  681  ~9 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  F.  Gitomer.  (202)  27.5--245, 


SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S, 
InfoSystems,  Inc.,  Room  2227,  Interstate 
Commerce  Commission,  Washington. 
DC  20423,  or  call  289-4357  (DC 
Metropolitan  area)  or  toll  free  (8(X))  424- 
5403. 

Decided:  March  14.  1985. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Gradison.  Commissioners  Sterrett, 
Andre.  Simmons.  Lamboley  and  Strenio. 
lames  H.  Ba\ne, 
Secretar} 

[FR  Doc  85-6996  Filed  3-22-85:  8:45  am) 
BILLING  COOe  703&-01-I1I 


[Finance  Docket  No.  30142;  Sut>-2] 

Southern  Railway  Co.  &  Virginia  and 
Southwestern  Railway  Co.— 
Exemption— Extension  of  Lease; 
Exemption 

March  15,  1985, 

Southern  Railway  Company  (SRC) 
leases  and  operates  the  properties  of  its 
wholly-owned  subsidiai^'  the  Virginia 
and  Southwestern  Railway  Company 
(VSW),  consisting  of  approximately  100 
miles  of  railroad  line  in  Tennessee  and 
Virginia,  by  virtue  of  a  1958  lease,  and 
two  1-year  extensions  previously 
granted  by  the  Commission.  The  last 
extension  expired  by  its  terms  on  March 
14,  1985.'  The  two  railroads  are 
considering  a  merger,  and  have  agreed 
to  a  2-year  extension  of  the  lease  (until 
March"  14, 1987).  On  March  7.  1985.  SRC 
and  VSW  filed  a  notice  of  exemption, 
under  49  CFT^  1180.2(d)(3)  for  the  2-year 
extension. 

This  is  a  transaction  wholly  within  a 
corporate  family  which  is  exempt  as  a 
class  because  it  does  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  com.petitive  balance  with 
carriers  outside  the  corporate  family. 

As  a  condition  to  the  use  of  this 
exemption,  any  rail  employees  affected 
by  this  transaction  shall  continue  to  be 
protected  pursuant  to  Mendocino  Coast 
Ry.,  Inc. — Lease  and  Operate.  354  I.C.C. 
732  (1978)  and  360  ICC  653  (1980). 


'  See  Finance  Docket  No.  30142  (Sub-No.  11. 
Southern  Railway  Company  and  V.'rg/n/o  and 
Southwestern  Railway  Compcry — Exemption — 
Extens:on  o' Lease  (not  pnnledl  se.-ved  March  26, 
1984 
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By  the  Commission.  Heher  P.  Hardy. 
Director.  Office  of  Proceedings. 
lames  H.  Bayne, 
St'<  retary. 

|FR  Doc.  85-6997  Filed  3-22-85:  8:45  am] 
BILLING  CODE  7t>35-fl1-«l 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Order  Pursuant  to 
Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  38  FR  19029.  notice 
is  hereby  given  that  a  proposed  consent 
decree  in  United  States  v.  Burden.  Inc.. 
Civil  Action  No.  83-1892-MA,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Massachusetts. 
The  complaint  filed  by  the  United  States 
alleged  violations  of  the  Clean  Air  Act 
by  Borden.  Inc.  at  its  Leominster, 
Massachusetts  facility  due  to  discharges 
of  vinyl  chloride  from  relief  valves  and 
manual  vent  valves  which  were  not  in 
accordance  with  regulations 
implementing  the  vinyl  chloride 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NESHAP). 
The  Consent  Decree  provides  that 
defendant  will  pay  a  $90,000  civil 
penalty  and  will  comply  with  a  specified 
set  of  procedures  for  controlling  release 
of  vinyl  chloride  from  emergency  relief 
and  manual  vent  valves  at  the 
Leominster  plant  in  the  event  that  the 
plant,  which  was  shut  down  for  reasons 
unrelated  to  the  lawsuit,  reopens. 

The  consent  decree  may  be  examined 
at  (I)  the  office  of  the  United  States 
Attorney,  District  of  Massachusetts, 
1107  )ohn  W.  McCormack,  P.O.  & 
Courthouse,  Boston.  MA  02109.  (2)  the 
office  of  the  Environmental  Protection 
Agency,  Region  I,  Office  of  Regional 
Counsel,  John  F.  Kennedy  Federal  Bldg.. 
22nd  Fl.,  Boston,  MA  02203,  and  (3)  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division,  of 
the  Department  of  Justice,  Room  1521, 
Ninth  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  D.C.  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division,  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.60  ($0.10  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  consent  decree 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  notice.  Comments  should  be 
directed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural " 
Resources  Division,  Department  of 


Justice,  Ninth  Street  and  Pennsylvania 
Avenue  NVV.,  Washington,  D.C.  20530, 
and  should  refer  to  United  States  v. 
Borden.  Inc..  D.j.  reference  -90-5-2-1- 
495.  . 

F.  Henry  Habicht  U,  | 

Assistant  Attorney  Genera/.  Land  and 

!\iatura/  Resources  Division. 

|FR  Doc.  85-6931  Filed  3-22-85:  8:45  amj 

BILLING  COOE  4410-01-M 


Antitrust  Division 


National  Cooperative  Research 
Notification;  Bell  Communications 
Research,  Inc.  and  Honeywell,  Inc. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  Pub. 
L.  No.  98-462  ("the  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore"),  on  behalf  of  a  joit  venture 
to  which  it  is  a  party,  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties  to  the  venture, 
and  (2)  the  nature  and  objectives  of  the 
venture.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  venture  and  its 
general  areas  of  planned  activities  are 
given  below.  j 

The  joint  venture  is  comprised  of 
Bellcore,  a  Delaware  corporation  with 
its  principal  place  of  business  at  290 
West  Mount  Pleasant  Avenue. 
Livingston,  New  Jersey  07039,  and 
Honeywell,  Inc.,  a  Delaware  corporation 
with  its  principal  place  of  business  at 
Honeywell  Plaza.  Minneapolis. 
Minnesota  55408.  Bellcore  and 
Honeywell  entered  into  a  collaborative 
research  agreement  on  February  6,  1985, 
to  conduct  research  and  development  in 
the  area  of  advanced  gallium  arsenide 
integrated  circuits,  to  better  understand 
applications  of  such  circuits  for 
potential  use  in  connection  with 
telecommunication  exchange  services 
and  telecommunication  exchange  access 
services,  and  to  demonstrate  feasibility 
of  research  concepts  by  experimental 
prototypes  of  such  circuits, 

losepb  H.  Widmar, 

Director  uf  Operations  Antitrust  Division. 
[FR  Doc.  85-7159  Filed  3-22p85;  9:28  am] 
BILLING  COOE  4410-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

185-191 

NASA  Advisory  council,  Space  and 
Earth  Science  Advisory  Committee; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  and 
Earth  Science  Advisory  Committee, 
Planning  Committee. 

DATE  AND  TIME:  April  24.  1985,  9  a.m.  to 
5  p.m. 

ADDRESS:  Space  Telescope  Science 
Institute,  Fourth  Floor  Board  Room.  3700 
San  Martin  Drive,  Baltimore,  MD  21218. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  H.  Warren  Moos,  Department  of 
Physics  and  astronomy.  Johns  Hopkins 
University,  34th  and  Charles  Streets. 
Baltimore,  MD  21218  (301)  338-7337. 

SUPPLEMENTARY  INFORMATION:  The 

Planning  Committee,  chaired  by  Dr. 
Louis  Lanzerotti,  will  meet  to  discuss  the 
organization  of  the  Space  and  Earth 
Science  advisory  Committee  Study  on 
"The  Structure  of  the  Earth  and  Space 
Science  Program  in  a  Time  of 
Transition."  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  50  people 
including  the  Planning  Committee 
members). 
Type  of  meeting:  Open. 

Richard  L.  Daniels. 

Deputy  Director  Logistics  Management  and 
Information  Programs  Division.  Office  of 
Management. 

March  la  1985. 

[FR  Doc.  85-6928  Filed  3-22-85;  8:45  am] 

BILLING  COOE  7S10-01-W 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

llssuance  of  Circular  No.  A-114] 

Management  of  Federal  Audiovisual 
Activities 

agency:  Office  of  Federal  Procurement 
Policy,  0MB. 

ACTION:  Final  issuance  of  OMB  Circular 
No.  A-114. 
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summary:  This  OMB  Circular  provides 
policy  and  administrative  guidance  to 
Federal  agencies  regarding  the 
management  of  their  audiovisual 
activities.  Circular  A-114  was  initially 
issued  in  1978  to  provide  policies 
regarding  the  consolidation,  use,  and 
management  of  Federal  audiovisual 
resources.  This  revised  Circular 
improves  the  organization  and  clarity  of 
the  original  Circular  and  updates  its 
management  policies.  Implementation  of 
the  Circular  is  expected  to  result  in 
rtiduced  cost  to  the  Government. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  \V.  Clark,  Office  of  Federal 
Procurement  Policy.  Office  of 
Management  and  IBudgct.  Washington, 
DC  2050:i,  (202)  395-4>B03 
SUPPLEMENTARY  INFORMATION:  A  draft 
of  the  revised  Circular  was  published  in 
the  Federal  Register  (49  PR  28639)  for 
review  and  public  comment  on  July  13. 
19B4.  Comments  in  response  to  the 
Federal  Register  notice  were  received 
from  four  agencies  and  two  private 
organizations.  All  comments  were 
carefully  reviewed  and.  to  the  extent 
feasible,  were  reconciled.  The  main 
issues  raised  by  the  comments  include: 

1.  The  Circular  requires  Federal 
agencies  to  make  their  audiovisual 
products  available  to  the  National 
Audiovisual  Center  (\'AC)  for 
distribution  to  the  public  and  other 
agencies.  Some  agencies  would  like  to 
distributejiheir  own  audiovisual 
materials.  The  Circular  authorizes 
agencies  to  use  distribution  channels 
other  than  the  NAC,  but  only  where  the 
agency  head  determines  that  such 
actions  are  necessary  for  the  efficient 
operation  of  agency  programs.  This 
helps  prevent  the  establishment  of 
duplicative  and  unnecessary 
distribution  networks  within  the 
Ciovernment. 

2.  Government  research,  development, 
testing,  and  engineering  (RDT&E) 
activities  requested  that  the  definition  of 
"audiovisual  services"  contained  in  the 
Circular  be  changed  and  that  photo- 
mstrumentation  and  documentation 
resources  associated  with  RDT&E 
support  be  exempted  from  the  policies 
prescribed  by  the  Circular.  The 
definition  of  "audiovisual  services'"  was 
not  changed.  However,  the  requirement 
for  including  photo-instrumentation, 
reconnaissance  and  documentation 
footage  in  the  Government's  annual 
audiovisual  report  was  deleted,  unless 
such  footage  is  used  to  produce  an 
audiovisual  production. 

3.  The  draft  of  the  Circular  proposed 
the  abolishment  of  the  Federal 
Audiovisual  Committee  (FAC).  The  FAC 
is  an  interagency  committee.  It  was 


established  by  the  original  Circular  to 
serve  as  a  central  point  within  the 
executive  branch  for  resolving 
Government-wide  audiovisual  policy 
issues.  The  disestablishment  of  the  FAC 
was  opposed  by  several  commenters.  as 
"there  would  be  no  one  minding  the 
store"  and.  without  it,  there  would  not 
be  a  Government-wide  focal  point  for 
audiovisual  management  issues.  The 
final  Circular  continues  the  FAC. 

4.  Comments  were  received  to  the 
effect  that  "Government  should  not 
compete  with  private  enterprise"  in  its 
audiovisual  activities.  The  model  control 
systems  established  by  OMB  Bulletin 
81-16  and  the  procedures  for  comparing 
in-house  costs  against  contract  costs 
prescribed  by  OMB  Circular  A-76  were 
viewed  as  ineffective  by  some 
commenters.  The  present  Circular  is 
designed  to  improve  audiovisual 
management  within  the  framework  of 
existing  Government-wide  management 
policies.  It  complements  the  policies  that 
were  initiated  by  Bulletin  81-16,  together 
with  those  contained  in  Circular  A-76.  It 
does  not  improve  or  expand  those 
policies,  but.  emphasizes,  specifically. 
the  need  to  apply  them  to  audiovisual 
activities. 
Darrell  \.  Johnson, 

Acting  Deputy  Associate  Director  for 
Administration. 

{Circular  No.  A-U4  (Revised) J 

Executive  Office  of  the  President.  Office 
of  Management  and  Budget 

Murch  15. 1985. 

Subject:  Management  of  Federal 
Audiovisual  Activities. 

1.  Purpose.  This  Circular  prescribes 
policies  and  procedures  to  improve 
Federal  audiovisual  management 

2.  Rescission.  This  rescinds  OMB 
Circular  No.  A-114,  dated  April  13. 1978. 
and  Transmittal  Memorandum  No.  1, 
dated  August  30.  1978. 

3.  Background  OMB  Circular  No.  A- 
114  was  issued  on  April  13, 1978,  to 
provide  policies  governing  the 
consolidation,  use  and  management  of 
Federal  audiovisual  resources.  An 
amendment  to  the  Circular,  issued  on 
August  30, 1978,  established  an 
Interagency  Audiovisual  Review  Board 
and  prescribed  a  Government-wide 
contracting  system  for  the  procurement 
of  m.otion  picture  film  productions. 

On  April  20, 1981.  the  President 
expressed  concern  about  Government 
spending  for  unnecessary  magazines, 
pamphlets  and  films.  A  moratorium  was 
imposed  on  the  acquisition  of  new 
periodicals,  pamphlets,  and  audiovisual 
productions,  pending  the  development  of 
specific  plans  to  control  spending  in 


these  areas.  This  revised  Circular 
incorporates  the  audiovisual 
management  control  policies  prescribed 
by  OMB  Bulletin  No.  81-16  of  June  5. 
1981.  Bulletin  No.  81-16  was  issued  in 
response  to  the  President's  concerns. 
The  revision  also  improves  the 
organization  and  clarity  of  the  original 
Circular  and  updates  the  manage.ment 
policies  initially  prescribed  in  1978. 

4.  AppHcability  and  Scope  The 
Circular  applies  to  all  agencies  of  the 
executive  branch  of  the  Federal 
Government. 

5.  ResponsibiIi::es 

a.  The  head  of  each  agency  is 
responsible  for  promulgating  such 
regulations  and  controls,  as  necessary, 
to  implement  the  provisions  of  this 
Circular.  Each  agency  head  shall 
designate  an  office  which  will  have 
responsibility  for  the  management 
oversight  of  the  agency's  audiovisual 
activities.  This  office  should  be  at  a 
management  policy  level  with  agency- 
wide  authority.  Internal  control  systems 
shall  provide  for  monitoring  and 
documenting  the  extent  of  agency 
audiovisual  activities  and  the  use  of 
audiovisual  resources. 

b.  Each  agency  shall  forward  the 
name,  mailing  address,  and  telephone 
number  of  the  office  which  is  assigned 
responsibility  for  management  oversight 
of  the  agency's  audiovisual  activities  to 
the  Office  of  Federal  Procurement  Policy 
(OFPP).  with  an  information  copy  to  the 
National  Audiovisual  Center  (mailing 
address:  National  Audiovisual  Center 
(NAC).  National  Archives  and  Records 
Administration,  Washington,  DC 
20409).  These  designated  offices  shall 
serve  as  the  mam  point  of  contact  for 
OFPP  and  NAC  in  all  matters  relating  to 
Government-wide  audiovisual  policies. 

c.  The  individual  responsible  for 
management  o\  ersight  of  the  agency's 
audiovisual  activities  will  represent  the 
agency  on  the  Federal  Audiovisual 
Comm'ittee  (F.-^C),  The  FAC  is  an 
interagency  committee  established  to 
advise  OMB  on  Government-wide 
audiovisual  policy  issues.  The  FAC  is 
chaired  by  the  OFPP  and  meets  at  the 
call  of  the  chair. 

d.  Agencies  should  institute,  maintain, 
and  document  management  control 
systems  to  ensure  economy  and 
efficiency  in  audiovisual  activities  and 
in  audiovisual  production  and 
acquisition.  Agency  control  systems 
shall  meet  the  following  criteria: 

(1)  The  need  for  audiovisual  products 
must  be  confirmed  at  a  management 
level  above  the  using  activity  before 
production  is  authorized 

(2)  Monitoring  offices  should  normally 
not  have  operational  responsibilities  for 
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the  production  or  procurement  of 
audiovisual  products. 

(3)  The  policies  and  procedures 
governing  the  mode  of  operation  for 
audiovisual  activities  shall  be  in 
compliance  with  0\fB  Circular  No.  A-76 
(Revised). 

(4)  The  agency  control  systems  must 
cover  all  audiovisual  productions, 
including  field  office  productions. 

e.  Heads  of  agencies  shall  be  guided 
by  the  policies  and  procedures  in  this 
Circular  and  in  the  following: 
— Attachment  A.  Audiovisual  Activities 
— Attachment  B,  Agency  Management  of 

Audiovisual  Productions 
—Attachment  C.  Distribution  and 

Evaluation  of  Ai:diovisual  Productions 
—Attachment  D,  SF  203/Annual 

Audiovisual  Report 

6.  Definitions. 

a.  Agency:  As  used  in  this  Circular, 
agency  means  any  department  or 
independent  establishment  of  the 
executive  branch  of  the  Federal 
Government. 

b.  Audiovisual  Productions:  A  unified 
presentation,  developed  according  to  a 
plan  or  script,  containing  visual  imagery, 
sound,  or  both,  and  used  to  convey 
information.  Audiovisual  productions 
include  slide  sets,  film  strips,  motion 
pictures,  television  {videotape  and  disc), 
audio  recordings  (tape  and  disc)  and 
multimedia  (any  combination  of  two  or 
more  media)  productions. 

c  Audiovisual  Services:  Individual 
functions  such  as  scripting;  photography, 
sound  and  video  recording;  photo 
instrumentation;  film  processing; 
broadcasting;  film-to-video  and  video- 
to-film  transfers;  video,  film  and  sound 
editing;  video,  film  and  sound 
duphcation;  audiovisual  media 
depository  and  records  center 
operations;  distribution:  audiovisual 
production  evaluation  programs;  and 
support  and  maintenance  of  audiovisual 
equipment  and  facilities. 

d.  Audiovisual  Activity:  An 
organization  or  fimction  within  an 
organization  employing  one  or  more 
individuals  whose  principal  job  is  to 
provide  an  audiovisual  service,  produce 
or  acquire  audiovisual  productions,  or 
manage  audiovisual  resources. 
Resources  include  equipment,  budgets, 
facilities,  personnel,  supplies  and 
accessories. 

e.  Audiovisual  Equipment  Equipment 
used  for  the  recording,  production, 
reproduction,  processing,  broadcasting, 
distribution,  storage  or  exhibiting  of 
audiovisual  products. 

f.  Audiovisual  Facility:  A  building,  or 
space  within  a  building,  owned  or 
operated  by  the  Government  which 
houses  an  audiovisual  activity. 


7.  Exclusions.  The  following  materials 
are  excluded  from  o// provisions  of  this 
Circular: 

a.  Commercial  entertainment 
productions  (such  as  those  distributed  to 
theaters  on  military  installations). 

b.  Audiovisual  information  collected 
exclusively  for  surveillance, 
reconnaissance,  or  intelligence  purposes 
or  equipment  integrated  in  a 
reconnaissance  collecting  vehicle. 

c.  Photo-mechanical  reproduction, 
cartography.  X-rays,  and  microfilm/ 
fiche  productions. 

d.  Graphic  arts  and  still  photographic 
activities  except  when  their  products  are 
used  in  audiovisual  productions. 

e.  Productions  produced  by  Voice  of 
America  and  the  Armed  Forces  Radio 
and  Television  Service  for  exhibition 
overseas. 

Should  audiovisual  information 
excluded  under  paragraphs  a  through  c 
above  be  used  in  producing  a 
subsequent  production,  that  production 
will  be  subject  to  the  provisions  of  the 
Circular. 

8.  Sunset  Review.  The  policies 
contained  in  this  Circular  will  be 
reviewed  by  the  Office  of  Management 
and  Budget  3  years  from  the  date  of 
Issuance. 

9.  Inquiries.  Further  information 
concerning  this  Circular  may  be 
obtained  by  contacting  the  Office  of 
Federal  Procurement  Policy,  Office  of 
Management  and  Budget,  Room  9013 
New  Executive  Office  Building,  728 
Jackson  Place,  N.W.,  Washington.  D.C. 
20503,  Telephone:  IDS  103-6803  or  FTS 
(202)  395-6803. 

David  A.  Stockman.  j 

Director.  ' 

Attachment  A — Audiovisual  Activities 

1.  Purpose.  This  Attachment  describes 
specific  policies  governing  the 
management  and  utilization  of 
audiovisual  activities. 

2.  Consolidation.  Agencies  shall 
consolidate  audiovisual  activities  info 
as  few  locations  as  possible.  As  a 
general  rule,  each  agency  will  attempt  to 
consolidate  its  audiovisual  activities 
into  a  single  faciUty  within  each 
metropolital  area.  Where  consolidation 
is  not  feasible  or  economical,  these 
activities  should,  as  a  minimum,  be 
centrally  managed. 

3.  Commercial  Activities.  Audiovisual 
activities  and  related  functions,  such  as 
graphic  arts  and  still  photographic 
activities,  provide  products  or  services 
which  can  be  obtained  from  commercial 
sources  and  should  not  be  initiated  or 
continued  with  Government  resources 
unless  justified  under  the  provisions  of 
OMB  Circular  A-76. 


a.  Utilization.  Through  the  use  of 
management  studies  specified  in  OMB 
Circular  iN'o.  A-76,  agencies  shall  survey 
existing  audiovisual  activities  to  ensure 
full  use  of  facilities,  personnel  and 
equipment.  Resources  made  available 
from  these  studies  or  in  the 
consolidation  of  audiovisual  activities 
shall  be  declared  excess  in  accordance 
with  existing  regulations. 

b.  Use  of  Other  Federal  Activities. 
Excess  audiovisual  property  and 
services  available  from  other  Federal 
agencies  may  be  used  unless  the  needed 
product  or  service  can  be  more 
economically  obtained  from  the 
commercial  sector.  Prices  shall  be 
solicited  from  the  commercial  sector  and 
from  the  prospective  providing  agency. 
A  contract  shall  be  awarded  if  the 
commercial  price  is  more  economical. 

(1)  Agencies  shall  not  retain,  create  or 
expand  internal  audiovisual  capacity  for 
the  purpose  of  providing  commercially 
available  products  or  services  to  other 
agencies,  foreign  governments,  or 
private  organizations.  When  the 
performing  agency's  own  requirements 
increase,  capacity  used  to  support  other 
agencies  shall  be  used  rather  than 
acquiring  additional  capacity  for  the 
purpose  of  supporting  other  agencies. 
Agencies  using  such  excess  capacity 
should  be  provided  sufficient  notice  to 
arrange  alternative  sources. 

(2)  All  audiovisual  activities  must  be 
inventoried  and  reviewed  for  possible 
conversion  to  contract  by  September  30, 
1987,  and  all  external  support  must  be 
included  in  the  Performance  Work 
Statement  developed  for  this  review.  If 
the  activity  has  been  reviewed,  agencies 
may  use  the  products  or  services 
provided  with  no  further  justification.  If. 
after  September  30, 1987.  the  activity 
has  not  been  justified  for  continued  in- 
house  performance,  under  the  provisions 
of  OMB  Circular  A-76,  user  agencies 
shall  obtain  the  required  services 
directly  from  a  commercial  source. 

Attachment  B  Agency  Management  of 
Audiovisual  Productions 

1.  Purpose.  This  attachment  provides 
guidance  to  improve  agency 
management  of  audiovisual  productions. 

2.  Policy.  Audiovisual  productions, 
where  cost  effective  and  otherwise 
appropriate,  may  be  used  by  agencies  to 
support  specific  Government  programs. 
Audiovisual  productions  should  be 
limited  to  those  essential  to  agency 
missions  and  should  not  be  used  to 
promote  an  agency  or  to  provide  forums 
for  agency  opinions  on  broad  subjects, 
without  specific  program  reference.  As  a 
general  rule: 
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a.  Agencies  should  not  develop  or 
support  audiovisual  productions  to 
influence  pending  legislation,  promote 
sales  of  products,  or  promote  the  status 
of  various  industries. 

b.  Material  produced  for  research  or 
documentation  must  be  limited  to 
research  or  documentation;  not  the 
promotion  of  an  agency's  programs. 

c.  Agencies  should  use  procurement 
contracts  to  procure  audiovisual 
productions.  Grants,  cooperative 
agreements  and  other  legal  instruments 
should  not  be  used  when  the  production 
is  intended  for  the  direct  benefit  or  use 
of  the  Government. 

d.  Procurement  policies  and 
procedures  for  audiovisual  productions 
are  contained  in  OFPP  Policy  Letter  79- 
4. 

3.  Needs  Assessment.  The  acquisition 
or  production  of  audiovisual  products 
may  be  authorized  only  where  the 
agency  has  determined  that  the  products 
are  the  most  effective  means  of 
communicating  the  required  message  to 
the  intended  audience.  In  making  this 
determination,  agencies  shall  consider 
and  document  all  relevant  factors, 
including  but  not  limited  to: 
Communication  objective:  target 
audience;  production  costs;  user  cost; 
life  span  of  the  information  to  be 
conveyed;  frequency  of  use:  immediacy 
of  requirement;  necessity  for  periodic 
updating;  method,  level  and  cost  of 
distribution;  and  compatability  with 
other  existing  communication  programs. 

4.  Subject  Search.  Agencies  must 
check  commercial  and  Government 
sources  before  authorizing  audiovisual 
productions  or  procurements. 

a.  Prior  to  authorizing  any  type  of 
audiovisual  production,  all  agencies  will 
attempt  to  determine  if  existing 
productions  are  available  to  satisfy  its 
needs.  Agencies  should  use  the 
resources  of  the  National  Audiovisual 
Center  (NAC)  to  determine  what  Federal 
productions  exist  by  requesting  subject 
searches.  Standard  Form  282  (Appendix 
I)  may  be  used  for  this  purpose. 
Agencies  should  also  review  conmiercial 
media  collections,  either  through 
catalogs  or  computer-based  resourc:es.  If 
there  are  no  existing  Federal  or 
commercial  productions  axailable.  the 
agency  may  produce,  within  existing 
budget  limitations,  additional 
productions  to  support  program 
responsibilities. 

b.  Federal  Audiovisual  Production 
Report  (SF202I.  The  Federal 
Audiovisual  Production  Report  (FAPR), 
Standard  Form  202  (Appendix  II).  will 
be  prepared  by  each  agency  when 
production  is  authorized  for  all 
productions  except  those  excluded  by 
Part  7  below.  The  FAPR  assists  Federal 


agencies  in  learning  about  similar 
products  existing  or  planned  in  other 
agencies,  and  helps  reduce  duplication 
of  effort.  Pre-production  sections  of  the 
report  will  be  completed  and  sent  to 
NAC  and  will  consist  of  information 
about  materials  planned  or  in  process. 
Upon  completion  of  an  audiovisual 
production,  the  post-production  sections 
of  the  FAPR  will  be  completed  and 
forwarded  to  NAC.  This  mformation  will 
become  part  of  the  Centers  data  base. 
Information  from  the  data  base  will  be 
provided  to  other  Federal  agencies  and 
the  public.  Copies  of  Standard  Form  202 
may  be  obtamed  from  GSA  through 
agency  forms  distribution  systems, 
c.  The  DOD  will  compile  its  own 
production  data  using  the  DOD  Form 
1955.  DOD  Audiovisual  Production 
Report.  Information  about  these 
productions  will  be  made  available  to 
NAC  through  the  Defense  Audiovisual 
Information  System  (DAVIS). 

5.  Gnvernment  Employees  as  Actors. 
a.  All  Federal  employees  (including 

active-duty  military  personnel)  are 
prohibited  from  playing  dramatic  roles, 
narrating,  or  acting  in  Federal 
audiovisual  productions  except; 
— When  performing  their  own  job 
— When  a  production  is  to  be  used  only 
for  internal  communications  or 
training,  and  the  Government 
employees  are  playing  roles 
developed  for  training  purposes  in 
connection  with  their  own  job, 
without  using  a  prepared  script 
— When  the  skills  or  knowledge  of  the 
Government  employees  cannot  be 
readily  supplied  by  professional 
actors,  and  cannot  be  supplied  by  a 
prepared  script 
Government  personnel  shall  not  perform 
roles  which  subject  then  to  health  or 
safety  hazards  not  normally 
encountered  in  their  own  jobs. 

6.  Slock  Footage.  Agencies,  except  the 
DOD  shall  offer  to  the  Special  Archives 
Division,  National  Archives  and 
Records  Administration,  motion  picture 
out-takes,  trims,  and  other  unedited 
motion  picture  footage  (with  stock 
footage  value)  accumulated  in  the 
production  of  audiovisual  products.  The 
footage  will  be  made  available  to  other 
Federal  agencies  and  the  public  through 
services  provided  by  the  Special 
Archives  Division.  National  Archives 
and  Records  Administration. 
Washington.  DC  20408 

7.  Exclusions.  Agency  productions 
that  are  excluded  hom  pre-production 
and  post-production  reporting 
requirements  are: 

a.  Security-classified  items. 

b.  Items  produced  for  internal  agency 
use  that  are  exempt  from  public 


disclosure  under  the  provisions  of  the 
Freedom  of  Information  Act  (80  Stat. 
383;  5  U.S.C.  552).  as  amended. 

c.  Items  the  agency  decides  would  not 
benefit  the  public  because  the  useful  life 
is  too  short  (usually  less  than  one  year) 
or  the  production  budget  is  too  small 
(less  than  S5.000). 

d.  Mixed  media  packages  with 
predominance  of  printed  material 
usually  handled  by  the  U.S.  Government 
Printing  Office. 

e.  Productions  prohibited  by  law  from 
distribution  in  the  United  States, 

f.  Productions  related  to  timely 
coverage  of  a  news  event  such  as  public 
service  announcements,  newsclips  or 
audio  recordings,  or  television  and  radio 
spot  announcements. 

g.  Unique  or  highly-specialized 
technical  materials  useful  only  to  a 
single  agency. 

h.  Multi-media  productions  requiring 
special  projection  equipment  or 
electronic  program.mers. 

i.  Productions  from  criminal 
investigations  or  other  legal  evidentiary 
procedures. 

j.  Photo-instrumentation, 
reconnaissance,  or  documentation 
footage.  Exclusion  does  not  include 
productions  produced  from  this  footage. 

Note.— With  the  exception  of  7).  all 
excluded  ite.Tis  must  be  reported  in  the 
agency  Annual  Audiovisual  Report  (SF  203J 
(see  Attachment  D  of  this  Circular), 

.attachment  C —  Distribution  and 
Evaluation  of  Audiovisual  Productions 

1.  Purpose.  This  Attachment  provides 
policy  and  guidance  for  improving  the 
distribution  and  evaluation  of 
Government-owned  audiovisual 
productions,  and  provides  for  the 
centralization  of  specific  audiovisual 
management  services  in  the  National 
Audiovisual  Center  (NAC).  National 
Archives  and  Records  Administration, 

2.  Senices  Provided bv  .\'AC.  NAC 
will: 

a.  Serve  as  the  central  m.^ormation 
source  to  the  public  and  Federal 
agencies  concerning  the  availability  of 
audiovisual  productions  produced  by  or 
for  the  Governm.ent; 

b.  Rent  and  sell  Federal  audiovisual 
productions  to  the  public  and  Federal 
agencies; 

c.  Compile  and  publish  Government- 
wide  catalogs,  as  well  as  use  other  types 
of  information  dissemination  techniques. 
to  inform  the  public  on  audiovisual 
productions  available  for  rent  and  sale; 

d.  Develop  criteria,  establish 
appropriate  terminology,  and 
recommend  Government-wide  practices 
for  the  cataloging  and  indexing  of 
audiovisual  productions;  and 
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e  Maintiun  a  data  bank  (ont.iininx 
information  on  FfHernl  Hiidiovisual 
productions. 

3  Pulley.  .'XgtMK  les  shall  provide  N'AC 
information,  as  cited  in  Attachment  B. 
and  all  productions  necessary  to 
perform  this  service.  Agencies  shall  u.sp 
NAC  services  to  increase  the 
dissemination  of  audiovisual  product 
information  to  the  puL'lic  and  improve 
access  to  and  (he  use  of  Federal 
audiovisual  productions 

4.  Distribution 

a.  Upon  request.  HRencies  will  provide 
all  duplication  materials  necessary  for 
NAC  to  reproduce  copies  of  specific 
productions  and  make  them  available  to 
the  pubjc  and  other  Federal  agencies. 

b.  Agencies  may  elect  to  loan 
duplication  materials  to  .\.-\C  when 
required,  or  provide  it  for  the  Center's 
permanent  use.  Under  either  condition, 
N'AC  retains  the  right  to  pl.ice 
duplication  material  in  a  laboratory 
selected  by  the  Center  to  ensure  the  best 
price  to  the  public.  Duplication  material 
on  loan  to  NAC  will  be  returned  to  the 
agency  but  may.  through  special 
arrangement  with  the  producing  agency. 
be  retained  in  the  Centers  lahorto7> 
until  specifically  requested  hv  the 
agency. 

c.  When  acceptable  duplication 
material  is  no  longer  available  from  .in 
agency,  the  agency  will  loan  NAC  the 
original  materials  and/or  printinjj 
masters  necessary  for  the  Center  to 
reproduce,  at  its  expense,  the 
duplication  material  needed  for 
reproduction.  The  original  maten.il  may 
he  maintained  at  the  agency's 
laboratory  for  duplication  or  if  mutually 
agreeable,  be  moved  to  a  laborfroy 
designated  by  NAC.  Agency  materials 
will  be  returned  immediately  afti!r 
production  of  the  duplication  materials. 

d.  Arrangements  for  the  transfer  of 
duplicating  materials  to  NAC  will 
normally  be  initiated  by  the  Center 
.Agencies  desiring  to  deposit  duplicating 
materials  with  NAC  may  arrange  for 
automatic  transfer  upon  completitjo  of 
productions  by  executing  an  interagency 
agreement  with  the  Center 

e.  NAC  shall  determine  the  prices  of 
Items  for  sale  and  rent  through  the 
Center  under  the  authority  of  44  U  S  C 
2n2(c). 

f.  In  addition  to  using  NAC's  services, 
an  agency  may  make  its  productions 


av.iilable  for  sale,  rent  or  loan  to  the 
public  through  other  distribution 
channels  provided  the  agency  he;jd 
determines  that  such  actionsare 
necessary  for  the  efficient  operation  of 
the  aeency's  programs.  Agencies  shall, 
however,  periodically  review  their 
distribution  programs  and  discontinue 
any  which  duplicate  N.\C  serv'ces. 
5.  Loan  Pro^rums. 

a.  .Agencies  which  maintain  multiple 
loan  libraries  shall  attempt  to 
consolidate  them.  Each  agency  should 
have  no  more  than  one  loan  library  in  a 
geographic  area.  After  a  title  has  been  in 
loan  distribution  through  an  agency's 
loan  library  or  through  commercial 
contract  for  three  years,  or  earlier  if 
appropriate,  the  title  should  be 
considered  for  further  access  through 
NAC's  rental  program. 

b.  Multiple  award  contracts  have  been 
m.ade  by  GSA  under  Federal  Supply 
Schedule  Industrial  Group  731  covering 
the  free  loan  distribution  of  audiovisual 
materials.  Agencies  should  obtain 
pertinent  ordering  data  from  the  GSA 
regional  office  servicing  their  areas  and 
use  the  contracts,  as  appropriate. 

6.  Exclusions.  Productions  excluded 
by  Attachment  B,  Part  7,  of  this  Circular 
need  not  be  submitted  to  the  National 
Audiovisual  Center,  i 

7.  Evcluatinn.  | 

a.  Production.  Agency  management 
should  perform  appropriate  evaluation 
of  audiovisual  productions  and  include 
evaluation  in  audiovisual  management 
control  systems  to  ensure  goals  and 
objectives  of  the  productions  were  met. 

(1)  Each  agency  will  develop  an 
evaluation  program  to  assess  the  value 
and  effectiveness  of  its  audiovisual 
productions. 

(21  Complexity  and  cost  of  evaluation 
should  be  dependent  on  the  cost  and 
program  impact  of  the  audiovisual 
production  being  evaluated.  For 
example,  agencies  should  spend  less 
tim.e  and  money  to  evaluate  a  low-cost 
small  impact  production  than  they 
should  to  evaluate  a  high  cost  or  major 
audiovisual  program  designed  for  broad 
applications.  Depending  on  the 
production  being  evaluated,  methods 
could  range  from  a  simple  tally  sheet  to 
record  sample  responses  to  a  more 
complex  survey  with  interviews  and 
testing  forms. 

b  Dislninition. 


(1)  Agencies  shall  evaluate  the 
effectiveness  of  distribution  systems  for 
all  products,  annually.  Evaluation  may 
be  performed  by  de\  eloping  statistical 
reports  which  show  the  estimated 
number  of  viewers  of  specific 
productions  and  the  resulting  cost  per 
thousand — based  on  number  of  viewers 
and  costs  of  production  and  distribution. 
This  data  should  be  considered  by  the 
agency  in  authorizing  future  audiovisual 
productions. 

(2)  Before  authorizing  any  production 
which  is  estimated  to  cost  more  than 
S50.000,  a  specific  writtendisfribution 
plan  must  be  prepared.  in(  hiding 
reference  to  the  program  the  produc  lion 
will  support.  The  agency  will  evaluate 
the  cost-effectiveness  of  the  proposed 
production  by  relating  the  size  of  the 
potential  audience  to  the  total 
production  cost 

.Attachment  D — Standard  Form  203/ 
.\nRijal  Audiovisual  Report 

1.  Purpose.  This  Attachment  describes 
reporting  requirements  for  the  annual 
Audiovisual  Report.  Standard  Form  (SF) 
203. 

2.  Policifis  and  Prot  vdnre.'s.  Agencies 
are  required  to  file  SF  203.  Annual 
Audiovisual  Report  (Appendix  III), 
detailing  all  audiovisual  activity  ea(  h 
fiscal  year.  The  report  is  due  January  l 
each  calendar  year  for  the  previous 
fiscal  year  and  should  be  forwarded  to 
the  National  Audiovisual  Center  (.NAC), 
.National  Archives  and  Records 
Administration.  .4//  auiiiovisual 
productions,  including  productions 
excluded  from  other  reporting 
requirments  of  this  Circular,  should  be 
reported  on  the  SF  203.  The  purpose  of 
the  report  is  to  acquire  data  on  Federal 
audiovisual  activiUes,  including 
overhead  for  in-house  expenses.  This 
information,  once  compiled,  will  be 
made  available,  upon  request,  to  ali 
agencies,  and  to  the  public.  Copies  of  Sh 
203  may  be  obtained  from  the  NAC 

3.  Periodic  Review.  Agencies  shall 
ensure,  through  manaj^ement  control 
and  cost  accounting  systems,  the 
accuracy  and  consistency  of  audiovisual 
production  budget  data  provided  to 
OMB  and  the  SF  203  data  furnished  to 
NAC. 

BILLING  CODE  3nO-01-M 
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MANDATORY  TITLE  CHECK 

ConvtMi  »«d  rMum  eopM*  1  w«d  3  to         APPENDIX    1 

National  AudN>*<Bial  CanMr  <NACI 
Ganwal  Swvicai  Adminntralion 

•Mtfi  tht  promiont  of  OMa  O/atlf  (A  H4II 

Attn     Mandatory  Trtt*  Charti 

1    NAME  OF  REQUESTING  AOENCV 

2.  DATE 

3    ASENCV  INTERNAL  CONTROL  NL»MBER  (If  rt9tUT9*l 

4  AGENCY 
CONTACT 
FOR 
AODI 
TIONAL 
INFOR- 

•.NAME ANOTITUE 

c  AOORE&S  flurtait  UT  Co4«J 

MATION 

b.  "rtu^PHONE  NUMBER  (Inelitd^  mrm  eodtl 
1      1  FTS      1 1  COMMERCIAL 

5.  INTENDED  SUBJECT  •  BRO AO/S**C I  Fl C 


e.  SPECIFIC  OR  UNIQUE  ELEMENTS  tInttnAa4  audwncca.  l*chRl«u«a.  rtfulmttont.  tU  I 


1.  INTENDED  PURPOSE 


NACwill  complete  items  8  throuph  12  and  return  to  reguKting  acency 


8  THE  CENTER  HAS  COM  \~~\  a  We  ar»  unable  to  locate  any  pfoOuctions  ttiat  wouic  maet  r^  raquiramentj  ipacifiaO  in  your  raguest 

PLETEO ITS  SEARCH 

^ik<1  i^AB^Tn^^F  I — I  b  *^  ^f^  encloead  informal, on  ~<  , i..^,^i.i  ,^^y,  rrwv  b»  approp'iare  ♦o'  your  program    See  m 

SIMILAM  lu  inuac  I I        gtructiooi  block   upper  laticorrw  of  SiarxJarO  l^orm  202  corx»rnir>9ttw  raquirad  (uitificat.on  to  contrnue»»iTft  your 

plannad  production 


ABOVE 


■  .  COMMON  DATA  BASK  (COB) 
SEARCH  NUMBER 


i 


Th«  COB  number  «  a-Boad  to  yo.    H  you  dacKJ.  to  contm^  «n,t,  ya.r  P|»""^«»^;"°"  J"^'^,^'' ^^^c"''""' 
in  Box  2  01  Standard  Form  202.  f^darai  Aod.ovmial  ProduCT.on  Rapon  whan  r^poning  your  production  to  nal 


10.  DATE  RECEIVED  BV  NAC 


11.  DATE  MAILED  BV  NAC 


12.  FORM  COMPCETEO  BV  (airnmtuni 


corv  1 


o.f.o.  •  wm.  azNTM 


STANDARD  FORM  282  (APRIL  1979  EOiTlQNI 
P^Krrib^d  by  GSA.  FPMR  (41  CFR  10111. 13041 


I 
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S     ClOWE^^^*MCNT    ^MiNTtHG   Of^rtCt       1471^    ;»«   ii. 


FCOCnAL  AUOlOVmML  NIOOUCnOM  REPOAT 


•*T»OCTlO<»  Cvw»oi*»«  Ml  .,»-»-,    ti««s  ■K.J  »  a  >T»r/»-.i>;. 
■t>"    *t>t>"     **»*     u>no«i«  >v->  i-«M<i    ••m*         .'   «    ',   a      .1 

**.  --O*    ■»>■«- iOwti  tr**  ,j' m*  ir^ryjAi.y     -.i,  ■  !>»,■«    in*  ->j»nh«« 
QfJ.  ■  i.OfXM^'^  T^  l/g'*lL-«    :4»   I.M*   *<Wf»*^   #  O  -i«(Jf.,>w 

S.jf>fT.>     com   '     J    »-H]    )  J*    r.y  \,„r.  \o 


Ommtm  tiFiKM  *a 


Appendix   2 


D*TtSueMI''nED 


i  P*»OIXJCTK>N 
STATUS  COOC 


T9  con  'M<X  ^tO 


*v>**N*C  ySt  OWUT 


3  <06NTif  (CATION  «5 


««t>9/>«0  Or  »*A<:  on  fitty  . 


7  AUOOWISUA*.  ItTLl  W«0  SueT-KC  irr«nKr4M0  fMClV  M  On  ■*•  co.nfilmimiia^Z^ 


§  WCM'MQ  TifiC  lUmf  10  a»wtWti>W»<W"»W*Jw*«Hp«ofticiw>wj 


)  S€ni€S  *itl£  ,rr  •mhovisuci  >9  pv  oi  •  (•'•••; 


T 


M  LANGiiAG€  0»  CAPT.ONS  SOUND  On 
ACCOMPANVi*«c  MATERIAL  O*  ALDIO- 

VI641AL 


0M»  -»>rtu«> 


?rcoiifinoi 


?«  CMCfllMiOH 
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INSTRUCTIONS 


i 


Audiovisual  activity — Resources  used  to  provide  an 
audiovisual  s«rvice  or  produce  an  audiovisual  product 
Resources  include  equipment,  facilities,  personnel. 
supplies  and  accessories. 


Audiovisual  facility— A  building  or  space  within  a 
building  owried  or  operated  by  the  Government  which 
houses  either  an  audiovisual  activity,  audiovisual 
equipment  or  a  capability  to  provide  an  audiovisual 
service.  Space  used  to  produce  an  audiovisual  prod 
uct  with  portable  equipment  shall  be  classified  as  an 
audiovisual  facility  for  purposes  of  this  report. 


Off-the-shelf — Commercial  productions  purchased  for 
agency  use.  with  or  without  modification.  (Includes 
purchase  of  rights  and  preprint  materials.) 


Other  media — Includes  silent  and  sound  filmstrips, 
sound  slid*"  sets,  multimedia  Kits,  and  programed 
learning  packages  utilizing  audiovisual  media.  Totals 
for  these  should  be  reported  together.  For  media  not 
presented  at  a  fixed  speed,  such  as  silent  filmstrips, 
an  estimated  viewing  time  should  be  used  where  the 
form  requires  minutes  to  be  reported.  Do  not  report 
on  transparencies,  silent  slide  sets,  still  photographs, 
or  graphic  arts  unless  combined  with  other  media  in 
multimedia  kits  or  programed  learning  packages. 


IFR  Doc  85-6841  Filed  3-22-85  8  45  am| 
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In-house — Products  and  services  supplied  directly  by 
the  staff  of  the  using  agency,  or  for  the  using  agency 
by  the  staff  of  another  Federal  agency. 

I 

Contract — A  commercial  source  providing  audiovisual 
products  and  services  to  an  agency  through  contract 
or  purchase  order. 


I 


Mixed — A  combination  of  in  house  and  contract  re- 
sources. As  an  example,  a  mixed  production  would 
occur  when  an  agency  using  in-house  staff  prepares  a 
treatment  or  a  scnpt  and  then  contracts  for  the  pro- 
duction of  the  treatment  or  script. 

Cost — Includes  all  direct  and  indirect  costs  associ- 
ated with  in  house  and  contract  operations.  Contract 
costs  should  include  amounts  paid  directly  to  sup- 
pliers and  expenses  of  preparing  solicitations;  evalu- 
ating offers;  and  negotiating,  awarding,  and  managing 
contracts.  In  house  costs  should  include  all  amounts 
paid  for  personal  services  and  benefits;  space  rental, 
including  maintenance,  repair,  and  utility  services- 
supplies,  materials,  and  equipment  purchases;  travel 
and  transportation  expenses;  consultant  and  service 
fees;  and  indirect  costs  such  as  management  and 
supervision. 

I 

IXi plication — Creation  of  one  or  more  copies  of  a 

medium. 


SUnd«rd  Form  203  Back  (5-78) 


Federal  Register  /   Vol.  50.  No.  57  ;'  Mundd\,  NldfLh  ^5.   1985  /  \otices 


11771 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Demand  Forecasting  Advisory 
Committee;  Regular  Meeting 

agency:  Demiind  Forecasting  Advisory 
Committee  of  the  Pacific  Northwest 
Electric  Power  and  Conservation 
PManning  Council  (N'orthwest  Power 
Planning  Council). 

ACTION:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  Appendix  1, 1- 
4.  Activities  will  include: 

•  Approval  of  Minutes  of  March  7, 
1985  Meeting. 

•  Discussion  of  the  Revised 
Preliminary  Demand  Forecasts. 

•  Discussion  of  Frozen  F.fficiency 
Forecasts. 

•  Adjourn  meeting. 
Status:  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Demand 
Forecasting  Advisory  Committee. 

date:  Thursday.  March  28. 1985.  9:00 

H  m 

ADDRESS:  1  he  meeting  will  be  held  at 
the  Council's  Central  Office,  850  SW. 
Broadway:  Suite  1100.  Portland,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Murian,  (303)  222-5161 

Edward  Sheets, 

Executive  Director. 

|KR  Doc  8'>-P»:!4  Filed  3-22-65;  8:45  bmj 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

I  Case  No.  120-S63t 

Exemption  From  Bond/Escrow 
Requirement  Relating  to  Sale  of 
Assets  by  an  Employer  That 
Contributes  to  a  Multiemployer  Plan; 
The  Great  Atlantic  &  Pacific  Tea 
Company.  Inc.,  and  Kohl's  Food 
Stores,  Inc. 

AGENCY:  Pension  Benefit  Guaranty 

(Corporation. 

action:  Notice  of  Exemption. 


SUMMARY:  The  Pension  Benefit 
Guaranty  Corporation  has  granted  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  to  The  Great 
Atlantic  &  Pacific  Tea  Company,  Inc., 
and  Kohl's  Food  Stores.  Inc.  A  notice  of 
the  request  for  exemption  was  published 


in  the  Federal  Register  on  December  26. 

1984  (49  FR  50139!.  The  effect  of  this 
notice  is  to  advise  the  public  of  the 
decision  on  the  exemption  request. 
ADDRESS:  The  request  for  an  exemption 
and  the  PBGC  response  to  the  request 
are  available  for  public  inspection  at  the 
PBGC  Public  Affairs  Office,  Suite  7100, 
2020  K  Street  NVV.,  Washington.  D.C. 
20006,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m.  A  copy  of  these  documents 
may  be  obtained  by  mail  from  the  PBGC 
Disclosure  Officer  (190)  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ueburah  Murphy,  Attornev,  Corporate 
Policy  and  Regulations  Department 
(611),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW., 
Washington,  DC.  20006:  202-254-4860 
(202-254-8010  for  TTY  and  TDD].  These 
are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Backjjround 

Under  section  4204(a)(1)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA  "),  a  sale  of  assets 
by  an  employer  that  contributes  to  a 
multiemployer  pension  plan  will  not 
constitute  a  withdrawal  from  the  plan  if 
certain  conditions  are  met.  One  of  these 
conditions  is  that  the  purchaser  furnish 
a  bond  or  escrow  for  five  plan  years 
after  the  sale. 

ERISA  section  4204(c)  authorizes  the 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  to  grant  exemptions  from  the 
purchaser's  bond/escrow  requirement  of 
section  420(a)(1)(B).  Under  §2643.3(a)  of 
the  PBGCs  regulation  on  variances  for 
sales  of  assets  (29  CFR  Part  2643),  the 
PBGC  will  approve  a  request  for  an 
exemption  if  it  determines  that  approval 
of  the  request — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  ERISA;  and 

Would  not  significantly  increase  the 
risk  of  financial  loss  to  the  plan. 
The  legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions. 

ERISA  section  4204(c)  and  §  2M3.3(bl 
of  the  regulation  require  the  PBGC  to 
publish  a  notice  of  the  pendency  of  an 
exemption  request  in  the  Federal 
Register,  and  to  give  interested  parties 
an  opportunity  to  comment  on  the 
proposed  exemption. 

Decision 

On  December  26.  1984  (49  FR  501.39). 
the  PBGC  published  a  notice  of  the 
pendency  of  a  request  from  The  Great 


Atlantic  &  Pacific  Tea  Company.  Inc. 
("A  &  P"),  and  its  wholly-owned 
subsidiary.  Kohl's  Food  Stores.  Inc. 
("Kohl's"),  for  an  exemption  from  the 
bond/escrow  requirement  of  ERIS.^ 
section  4204(a)(1)(B),  in  connection  with 
the  purchase  by  Kohls  from  Brown  & 
Williamson  Tobacco  Corporation  ("B  & 
'W"),  on  October  1,  1983.  of  certain  of  the 
property,  assets,  and  business  of  B  & 
W's  Kohl  Food  Store  Division,  including 
the  stock  of  several  wholly-owned 
subsidiaries  (  "Subs")  of  B  &  W  that 
functioned  as  part  of  the  food  store 
business.  (The  request  antedated  the 
amendments  to  29  CFR  Part  2643  that 
were  published  in  the  Federal  Register 
on  May  31. 1984  (49  FR  22635).)  No 
comments  were  received  in  response  to 
the  notice. 

In  connection  with  the  sale.  .A  ^  V 
and/or  Kohl's  agreed  to  assume  B  &  W's 
and  the  Subs'  obligation  to  contribute  to 
four  pension  plans  in  accordance  with 
related  collective  bargaining  agreements 
with  four  unions,  viz.: 


United  Food  and  Commercial 
Wordert  International 

Un«n.  APL-CIO-CLC. 

Local  Unjo.iS  NOS  1444 
and  214 

Jriited  Food  and  Commercial 
WorVers  IntematKXHU 

Unon  AFL-CIO-CLC. 

Local  Ur>ior  No.  73A 

intemaMnai  B'otherfiood  o' 
Teamsters.  ChauWeors. 
Warenousemen  and  Help- 
ers 0)  Amenca  Local 
Unon  No  200 

Carpenters  Distrci  Council  ot 
Milwaukee.  WauKestia. 
Washington  and  Ozaukee 
Counties 


Pl«< 


MiwaukM  Am  RMa«  Food 
Oarka  Pantton  Fund 
(Food  Ctorto  Fund") 


United  Food  and  Commeroai 

y^odtere    Uriion    and    Wis 

consw  Meat  and  AMed  m 

dustry        Perwon        Plan 

I      CUFCW  Plan"! 

Central  States  Southeast 
and  Soutnwesi  A/eas  Pw^ 
9or  Fund  (■  Cent-ai  Slates 
Fund') 

Building  "raOts  united  Pen- 
sion Trust  Fund  (Building 
Traces  FunO'  ) 


Assuming  thai  the  entire  transaction, 
including  the  transfer  of  the  Subs, 
constituted  a  sale  of  assets  under 
section  4204  of  ERISA,  the  total  bond/ 
escrow  amount  required  of  A  &  P  and/or 
Kohl's  under  section  4204(a)(1)(B)  is 
$3,185,819.  and  the  estimated  total 
amount  of  the  withdrawal  liability  that 
B  &  W  and/or  the  Subs  would  otherwise 
incur  as  a  result  of  the  sale  if  section 
4204  did  not  apply  to  the  sale  is 
$15,819,180.  broken  down  as  follows; 


Food  CierKs  Fund _ 

UFCW  Plan  

Central  Stales  Fund .... 
Buying  Trades  Fund .. 


Bond 


S1.42l.102 

993,451 

762.757 

6.509 


Wittiofswai 
katxlity 


$6,832,196 

5.019.605 

3.967.379 

('» 


'  ^4one 


A  &  P  contributed  to  the  Central  States 
Fund  (but  not  to  the  other  three  plans) 
before  the  transaction.  A  &  Ps  estimated 
potential  pre-transaction  withdrawal 
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liability  to  the  Central  States  Fund  is 
86.319,590. 

A  *  P  and  its  consolidaled 
subsidiaries  had  net  tangible  assets  of 
5180,397,000  as  of  the  end  of  their  fiscal 
year  ending  in  February  1983. 

Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  with  the  exemption  request, 
the  PBGC  has  determined  that  an 
exemption  from  the  bond/escrow 
requirement  is  warranted,  in  that  it 
would  more  effectively  carry  out  the 
purposes  of  Tide  IV  of  ERISA  and  would 
not  significantly  increase  the  risk  of 
financial  loss  to  the  plans.  Therefore, 
the  PBGC  hereby  grants  the  request  for 
an  exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  with 
respect  to  the  purchase  by  Kohls  of 
assets  from  B  &  W.  The  granting  of  such 
an  exemption  does  not  constitute  a 
determination  by  the  PBGC  that  the 
transaction  satisfies  the  other 
requirements  of  section  4204(a)(1).  That 
is  a  determination  to  be  made  by  the 
plan  sponsor. 

Issued  at  Washington,  DC.  on  this  19th 
day  of  March,  1985. 

|FR  Doc.  85-6994  Filed  3-22-S5:  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IRelMse  No.  IC- 14422;  Flic  No.  812-59661 

AMeghany  Corporation;  Application 
and  Temporary  Order 

March  15,  1985. 

Notice  is  hereby  given  that  Alleghany 
Corporation  CApplicanf),  Park  Avenue 
Plaza,  New  York,  New  York  10055,  a 
Maryland  corporation,  filed  an 
application  on  October  25,  1984.  and 
amendments  thereto  on  December  11. 

1984,  January  7, 1985,  and  February  26, 

1985,  for  an  order  pursuant  to  section 
6(c)  of  the  Investment  Company  Act  of 
1940  CAcf)  exempting  Applicant  during 
the  period  from  January  12,  1985. 
through  June  30.  1985.  from  all 
provisions  of  the  Act  other  than  sections 
17  (a),  (d)  and  (e)  of  the  Act,  and  from 
the  provisions  of  sections  17  (a)  and  (d) 
of  the  Act  (under  certain  Umited 
circumstances)  or,  in  the  alternative,  for 
an  order  pursuant  to  section  3(b)(2)  of 
the  Act  declaring  that  Applicant  is 
primarily  engaged  in  a  business  or 
businesses  other  than  that  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities  either  directly  or  through 
majority-owned  subsidiaries.  Applicant 
further  requests  a  temporary  order 
pursuant  to  section  6(c)  of  the  Act 
similariy  exempting  Applicant  during 


the  period  from  January  12, 1985.  until 
the  Commission  shall  make  a  final 
determination  upon  the  request  for 
exemption  made  in  the  application  or.  if 
earlier,  until  June  30.  1985,  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Corrmiission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  all  applicable  provisions 
thereof,  j 

Applicant  states  that,  on  January  12. 
1984,  it  sold  Its  major  subsidiary. 
Investors  Diversified  Services,  Inc. 
(  "IDS"),  a  diversified  financial  services 
company,  to  American  Express 
Company  ("American  Express  ").  As 
consideration  for  the  sale  of  IDS, 
Applicant  received  11,500,000  common 
shares  of  American  Express, 
approximately  $333  million  in  cash  and 
a  S40  million  principal  amount  8%  Note 
due  1994.  Applicant  further  states  that 
its  stockholders  approved  the  sale  of 
IDS  to  American  Express  at  a  Special 
Meeting  of  Stockholders  held  on  January 
11.  1984.  In  the  proxy  statement  for  that 
meeting,  dated  November  21,  1983.  its 
stockholders  were  informed  that,  absent 
an  applicable  exemption.  Applicant 
would  be  required  to  register  as  an 
investment  company  under  the  Act  upon 
the  closing  of  the  sale  because  more 
than  40%  of  the  value  of  its  assets  other 
than  government  securities,  cash  and 
cash  items  would  be  invested  in 
securities  of  companies  which  are  not 
majority-owned  by  Applicant.' 
Applicant  represents  that  its 
stockholders  were  informed  that 
Applicant  intended  to  rely  on  the 
exception  from  the  definition  of 
investment  company  provided  by  Rule 
3a-2  under  the  Act,  since  Applicant 
intended  to  become  primarily  engaged 
in  non-investment  company  businesses 
within  the  one-year  period  during  which 
the  safe  harbor  provided  by  the  Rule 
would  be  available.  Applicant  states 
that,  consistent  with  the  requirements  of 
the  Rule,  at  its  meeting  on  November  16. 
1983.  Applicant's  Board  of  Directors 
adopted  a  resolution  declaring 
Applicant's  intent  to  become  engaged 
primarily  in  non-investment  company 
businesses  as  soon  as  reasonably 
possible  and  its  intent  to  be  engaged  in 
such  businesses  no  later  than  one  year 
from  the  date  of  the  closing  of  the  sale  of 
IDS.  Applicant  states  that  its  officers 
immediately  directed  their  efforts 


'  Applicant  s  financial  slalemenlg  for  ttie  nine 
months  ended  September  3a  1964.  and  for  itw  year 
ended  December  31.  1983  are  incorporated  m  the 
application  by  reference.  S**  also  foo«T>otes  2  and  3. 
infra,  and  the  accompanying  text. 


toward  acquiring  such  non-investment 
company  businesses. 

Applicant  stales  that,  on  .April  10. 
1984.  it  submitted  an  offer  to  acquire  the 
U.S.  Governments  ownership  interest  in 
Consolidated  Rail  Corporation 
("Conrail")  to  Secretary  of 
Transportation  Elizabeth  H.  Dole.  Since 
the  submission  of  its  offer.  Applicant 
asserts  that  it  has  aggressively  pursued 
its  intended  acquisition  of  Conrail  on  a 
basis  cleariy  intended  to  achieve  this 
result.  Applicant  states  that  on  February 
8, 1985,  Secretary  Dole  announced  that 
she  had  selected  Norfolk  Southern 
Corporation  as  her  preferred  purchaser 
of  Conrail,  Applicant  states,  however, 
that  it  has  not  withdrawn  its  offer  and 
expects  that  it  will  be  considered  during 
Congressional  deliberations  on  the 
proposed  sale  of  Conrail. 

Applicant  states  that  it  is  committed 
to  becoming  engaged  primarily  in 
operating  businesses  as  expeditiously  as 
possible  and  throughout  1984  and  the" 
first  part  of  1985  was  studying  other 
potential  acquisitions,  some  of  which 
have  been  considered  for  acquisition  in 
addition  to  Conrail  and  some  of  which 
have  been  considered  for  acquisition  as 
alternatives  to  Conrail  if  Applicant  is 
not  able  to  acquire  Conrail.  If  it  is 
selected  by  Congress  as  the  purchaser  of 
Conrail,  Applicant  would  clearly  be 
primarily  engaged  in  non-investment 
company  businesses  upon  completion  of 
the  acquisition  of  Conrail.  Applicant 
states  that  it  will  continue  its  offer  for 
Conrail  so  long  as  Applicant  believes 
that  it  is  in  the  interest  of  its 
stockholders  to  do  so.  Although 
Applicant  continues  to  believe  that  it 
has  some  prospects  of  success. 
Applicant  recognizes  that  without  the 
support  of  the  Department  of 
Transportation  its  prospects  are 
reduced.  Accordingly,  Applicant  states 
that  it  has  intensified  its  efforts  in 
pursuing  other  possible  acquisition 
candidates.  Applicant  anticipates  that  it 
can  complete  the  acquisition  of  Conrail 
or  another  acquisition  by  the  end  of  1985 
and  that,  if  such  acquisition  is  not 
completed  by  June  30, 1985,  Applicant 
will  have  made  sufficient  progress  in 
negotiating  arrangements  regarding 
Conrail  or  such  alternative  acquisitions 
sufficient  to  support  further  exemptive 
action  by  the  Commission  for  a  brief 
period. 

Applicant  asserts  that  its  failure  to 
become  primarily  engaged  in  non- 
investment  company  businesses  within 
one  year  is  cleariy  due  to  factors  beyond 
its  control.  Applicant  states  that  it 
submitted  its  offer  to  acquire  Conrail  in 
April  of  1984  and  that,  since  that  time, 
almost  all  of  its  efforts  and  resources 
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have  been  committed  to  the  acquisition 
of  Conrail.  Applicant  asscrt.s  that  the 
length  of  time  required  for  the 
deliberative  process  engaged  in  by  the 
Department  of  Transportation  was  not 
apparent  to  either  the  Department  of 
Transportation  or  Applicant  when 
Applicant  submitted  its  April  1984  offer. 

Applicant  contends  that  the  actions  of 
its  management  since  the  sale  of  IDS 
clearly  reflect  good  faith  efforts  of 
Applicant  to  become  primarily  engaged 
in  non-investment  company  businesses. 
In  view  of  the  short-term  cash  nature  of 
its  investments  and  its  use  of  outside 
professional  managers  to  assist  them. 
Applicant  represents  that  its  personnel 
spend  very  limited  amounts  of  time  on 
investment  decisions  relating  to 
Alleghany's  current  assets.^  Applicant 
further  represents  that  it  has  not 
engaged  in  any  speculation  or  trading  in 
securities,  and  continues  to  hold  the 
American  Express  securities  received  in 
the  sale  of  IDS.  thus  preserving  the 
maximum  value  of  Applicant's  assets. ■'' 

Applicant  believes  it  meets  the 
conditions  of  section  6(c)  of  the  Act  for 
its  exemption  request.  It  submits  that 
the  granting  of  the  requested  exemption 
is  necesary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicant 
submits,  in  the  alternative,  that  an  order 
pursuant  to  section  3(b)(2)  of  the  Act  is 
appropriate  because,  since  the  sale  of 
IDS,  it  has  been  primarily  engaged  in  the 
manufacture,  import  and  distribution  of 
fabricated  steel  products,  through  its 
wholly  owned  subsidiary  MSL 
Industries,  Inc.,  and  in  the  process  of 
becoming  engaged  in  new  operating 
businesses.  In  particular,  it  is  asserted 
that  Applicants  activities  have  been 


-  As  al  Seplemb«fr  30.  1984.  Applicant  s  stiort-term 
securities  were  reprbsenled  lo  consist  of  $117 
million  of  lime  deposits.  S6,t  miHion  of  United  States 
rreasur>'  Bills.  $83  million  of  Uniti-d  States  Treasury 
Notes  and  $47  miiion  of  municipal  securities.  The 
application  states  that  Brown  Brothers  IHarriman  ^ 
Co.  has  been  engaged  to  invest  these  assets  in  time 
deposits  and  Government  securities  so  as  lo  b« 
available  for  anticipated  needs  in  acquisition 
financing. 

■"  As  at  September  30. 1984.  Applicant  owned 
equity  securities  amounting  lo  S37^.,^5«).OOi)  out  ot  a 
total  asset  composition  (on  a  company  only  basis) 
of  $817,325,000.  Applicant  represents  thai,  as  al 
September  30  19tM  equity  securities  owned  by  it 
included  11.200.000  common  shares  of  American 
express  having  a  market  value  at  September  30. 
1984  of  approximately  S363  million  and  representing 
approximately  5.2%  of  the  outstanding  common 
shares  of  American  express.  Equity  securities 
owned  by  Applicant  at  September  30,  1984.  .ilso 
included  209,425  shares  of  common  stock  of  The 
Pittston  Company  (approximately  0.6%  of  its 
outstanding  shares)  and  287. 1(X)  shares  of  common 
stock  of  Orion  capital  Corporation  (approxiinateiy 
5.1%  of  Its  outstanding  shares). 


directed  toward  acquiring  Conrail,  and, 
to  a  lesser  extent,  to  evaluating  possible 
alternative  acquisitions. 

Applicant  undertakes  that  during  the 
period  for  which  an  exemption  is 
provided  (1)  Applicant  will  not  engage 
in  trading  in  securities  for  short-term 
speculative  purposes  and  (2)  Applicant 
will  continue  its  intent  to  become 
primarily  engaged  in  non-in\estment 
company  businesses  as  soon  as 
reasonably  possible.  As  additional 
protection  to  its  shareholders.  Applicant 
has  agreed  to  be  subject  to  the 
provisions  of  section  17  (a),  (d)  and  (e) 
of  the  Act  which  prohibit  various 
transactions  with  affiliated  persons.  It 
does  request  limited  relief  under  section 
17  (a)  and  (d)  of  the  Act  in  respect  of 
any  transaction  with  a  person  who 
becomes  an  affiliated  person  of 
Applicant  or  an  affiliated  person  ol  an 
affiliated  person  of  Applicant  through 
the  acquisition  by  a  company  of  an 
interest  in  voting  securities  of  Applicant 
after  public  announcement  by  Applicant 
of  an  intention  by  Applicant  to  acquire 
control  of  such  com.pany. 

The  request  for  temporary  exemptive 
relief  pending  a  final  determination  on 
the  application  by  the  Commission  has 
been  considered,  and  it  is  found  that,  in 
view  of  the  circumstances  set  forth 
above  and  in  the  application, 
particularly  the  negative  consequences 
Applicant  believes  will  result  from  its 
uncertain  status  under  the  Act  during 
the  period  from  |anuar\  12.  1985.  until 
(he  Commission  makes  a  final 
determination  upon  its  application  or,  if 
earlier,  until  [une  30,  1985,  that  it  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  to  grant  an  immediate  temporary 
order  as  requested  by  Applicant. 
Accordingly, 

It  is  ordered,  pursuant  to  section  6(c) 
of  the  Act,  that  the  application  for  a 
temporary  order  exempting  Applicant 
from  all  provisions  of  the  Act  other  than 
sections  17  (a),  (d)  and  (e)  of  the  Act  and 
from  section  17  (a)  and  (d)  of  the  Act  in 
respect  of  any  transaction  with  a  person 
who  becomes  an  affiliated  person  of 
Applicant  or  an  affiliated  person  of  an 
affiliated  person  of  Applicant  through 
the  acquisition  by  a  company  of  an 
interest  in  voting  securities  of  Applicant 
after  public  announcement  by  Applicant 
of  an  intention  by  Applicant  to  acquire 
control  of  such  company  be,  and  hereby 
is.  granted,  during  the  period  from 
January  12,  1985.  until  the  Commission 
shall  make  a  final  determination  upon 
request  for  exemption  set  forth  in  the 
application  or,  if  earlier,  until  June  30, 


1985,  subject  to  the  undertakings  to 
which  Applicant  has  consented  and 
which  are  set  forth  above  and  in  the 
application. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  .may,  not  later 
than  .April  9,  1985,  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  spei:ific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  ser\'ed  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above 
Proof  of  service  (by  affidavit  or  in  the 
case  of  an  attomey-al-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

By  the  Commi»siun. 

|ohn  Wheeler, 

Seci-etary. 

|FR  Doc  85-0965  Filed  3-22-85;  8:45  am] 
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Forms  Under  Review  By  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Kogash,  (202)  272-2124. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer  Affairs 
and  Intahpation  Services.  450  Fifth 
Street,  N'W..  Washington.  D.C.  20.549. 

New 

Form  N-14 

File  No.  270-297 

.Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  L'.SC.  3501  et  seq],  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  proposed  Form 
N-14  under  the  Securities  Act  of  1933  to 
be  used  to  register  securities  to  be 
issued  by  investment  companies  in 
exchange  offers  and  other  business 
combination  transactions  under 
Securities  Act  Rule  145 

Submit  comments  to  OMB  Desk 
Officer:  Ms  Katie  l^win.  (202)  39.5-7231. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  .Vlar.aeement  .-jnd 
Budget.  Room  3235  NEOB,  Washington, 
DC,  20503. 
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lU  the  Ciirimission. 
John  Wheeler. 

Sri  r-f'/K' 

M.inh  \A    \W5 

|KK  Doc    a->-(,9-4  Fiic(i  :)-22-85;  B:43  i)m| 

BILLIMG  COOC  •0'0-01-M 

I  Release  No.  21860;  File  No.  SR  BSECC-85- 

II 

Sert-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Boston 
Stock  Exchange  Clearing  Corporation; 
Amendment  to  Fee  Schedule  of  Trade 
Recording  Fees 

PursuHHl  to  sectiun  19|h|il)  uf  the 
Sfcurities  Exchange  Act  (if  1934.  15 
ll.S.C:.  78  s(b)(l),  notice  is  hereby  given 
that  on  .March  1.  1985.  the  lioston  Slock 
F\(  hange  Cieanns  Curporalion  (the 
"Corporation")  filcil  with  the  Securities 
and  Exchange  Commissioi!  the  proposed 
changes  as  described  in  items  I.  II.  and 
III  below,  which  items  have  been 
prepared  by  the  self-regii!ator\ 
organization.  The  C^ommissicm  i.s 
publishing  this  notice  to  sohcil 
(omments  on  the  proposed  rule  change 
from  interested  persons. 

1  Self-Regulalorj  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

1  he  Corporation  has  amended  its 
st.heduie  of  fees  to  lower  the  graduated 
trade  recording  fee  schedule,  revise  the 
monthh  trade  levels  to  whic  h  the  fees 
appl\.  and  to  ehmmate  trie  separate 
category  for  stoci<;s  with  a  vahie  of  less 
than  one  ($1.00)  dollar. 


ou 


T<.,  , 


T*-  ^ 


Tef  3 


7«f  A 


:  '^rel  1,500  trades. 
rrt.nlh  (3  S  59    IOC 
snare*. 
Me<i  1  500  trades, 
TKKiIb  (u  S  57  too 
'      s-*iares 

3,00:  and  -jp  ai  $55 
I      ICC  shares 


Slocks  wtr  a  value  oi 
less  than  s  '•  00— 
S 05.' IOC  shares 


New 


First  i  50O  trades.- 

rnonlh  (6  I  44'tOC 

scares 
Ne«l  t'  500  trades. 

mcnth  (a  S  ?5'  IPC 

stiarcs 
Ne>i  ;.50C  trades.' 

rrontl  a'  S  15.' IOC 

shares 
7.5C*t  arid  LIP — no 

Charge  ic-  Ira* 

rsC't  a'd  a:i 

Subsequent  tfadf-s 
Ei'fTiinate  I'liS 

lalfuorv 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Kule 
Change 

In  Its  filing  with  thf  Commission,  the 
se!f-regulator\  org.inizatio:!  inihided 
statements  governing  the  purpose  uf  and 
basis  for  the  proposed  rule  t.liange  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  tc\l  of 
these  sl.itements  may  be  examined  at 


the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

.V  Self-Re}iu!ator\-  Or^cmization's 
Statement  of  the  Purpose  and  Statutory 
Basis  for.  the  Proposed  Rule  Change 

(a)  The  Corporation  has  lowered  trade 
recording  fees  across  the  board.  The 
present  fee  structure  applies  a  declining 
lee  schedule  dependent  upon  the 
number  of  trades  cleared  per  month.  The 
amended  schedule  changes  the  monthly 
trade  levels  and  lowers  the  fees.  Under 
the  proposed  fee  schedule,  the  maximum 
trade  recording  fee  shall  be  S.44  per  100 
shares  applicable  to  the  first  2.500 
trades.  Thereafter  the  fee  declines  to 
S.25.  $.15.  and  S.a)  for  trades  in  excess  of 
2.500.  5.000  and  7.500  respectively. 

The  amendment  also  eliminates  the 
separate  trade  recording  charge  of  $.05 
per  100  for  trades  in  st(/cks  with  a  value 
less  than  Si. 00. 

(b)  The  basis  under  the  Act  for  the 
proposed  Rule  change  is  section 
17A(b)(3)(D)  of  the  Securities  Exchange 
Art  of  19:m.  as  amended,  in  that  the 
schedule  provides  for  en  equitable 
allot  ation  of  fees  amopg  participants. 

B.  SeIf-Res;ulatory  Or^nization  s 
Statement  on  Burden  on  Competition 

The  Corporation  does  not  believe  that 
the  proposed  amendment  will  have  an. 
adverse  impact  on  competition.  To  the 
c:ontrary.  the  Corporation  expects  the 
changes  to  enhance  competition  by 
enabling  Clearing  Menabers  to  achieve 
significant  cost  savings  and  thus 
improve  their  competitive  position  in  the 
industry.  j 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Changd  Received  from 
Members,  Participants,  or  Others 

Comments  were  solicited  from  the 
members  of  the  Fee  Committee 
composed  of  Clearing  Members  of  the 
Corporation.  Oral  comments  were 
received  in  favor  of  the  fee  proposal. 

HI   Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .\ction 

Ihe  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)i3)  of 
the  Securities  E.xchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


interest,  for  the  protection  of  in\i'S!ors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  At  I 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  4.50  Fifth  Street.  .WV. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  aie  filed 
with  the  Commission  and  any  person, 
other  than  those  that  ma\  be  withheld 
from  the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-reguiatory  orgamzalion 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  15.  1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  df  Ifyiilt  d 
authority. 

Dated:  March  18.  1985. 
lohn  Whefiler. 

Secretary. 

|FR  Doc.  85-€97:j  Filed  3-22-85:  8:45  am| 

BILLING  CODE  gOtO-OI-M 

I  Release  No.  34-21858;  SR-CBOE-84-35 1 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change 

March  18.  1WJ5. 

The  Chicago  Board  Options  Exchan<ie. 
Inc.  C'CBOE -j.  I.aSalle  at  Van  Fi;ren.  " 
Chicago.  11.60605.  submitted  on 
December  27.  1984.  copies  of  a  proposed 
rule  change  pursuant  to  Section  19(b)ll  ] 
of  the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder. 
which  governs  the  use  of  automatic 
execution  systems  placed  on  the  CBOE'f 
floor  to  permit  market  makers  to 
facilitate  the  entry  of  stock  orders  to 
hedge  or  cover  options  positions. 

Under  the  proposal.  CBOE  will  place 
computer-communication  terminals 
operated  by  Institutional  Networks 
Coiporation  ("Instinet")  '  at  trading 


'  Instinet  is.  dniongothei  things  n  vendor  c.f 
Irnnsactjon  and  quotation  dutu  and  operates,  as  <. 
liidkordealer.  an  automated  order  routing  system 
Allhuugti  CBOE  intends  to  rrimfnence  with  the 
Instinct  System,  the  proposed  rule  t  hange  would 
apply  equally  to  other  automatic  execution  sysle^i^ 
thai  CBOE  may  decide  to  plate  on  the  exchang' 
flruir  for  the  same  purposes  in  the  fiiluie. 
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posts  on  the  exchange  floor  for  display 
of  price  and  quotation  information  only 
The  systems  are  intended  to  facilitate 
entry  of  stock  orders  for  market-makers 
to  hedge  or  cover  options  positions. 
Instinct  terminals  with  order  entry 
capability  will  be  placed  in  member  firm 
booths.  Members  wishinjc;  to  use  any 
such  system  for  order  entry  will 
continue  to  communicate,  as  currently  is 
the  case,  either  personally  or  via 
telephone  or  messengers,  to  stock 
execution  personnel  at  member  firm 
booths. 

All  Commission  and  exchange  rules 
prohibiting  manipulative  and  other 
improper  or  unethical  practices  in  the 
trading  of  securities  will  appiv  to  stock 
transactions  effected  through  the 
automatic  execution  system.^  In 
addition,  the  CBOE  will  make  clear  to 
its  members  that  the  Act's  rules  against 
unlisted  trading  of  exchange-listed 
securities  prohibits  members  from 
making  a  two-sided  market  in  exchange- 
listed  stocks  from  the  exchange  floor 
through  such  systems  CBOE  will 
monitor  the  use  of  these  svsiems  to 
ensure,  among  other  things,  that  two- 
sided  markets  in  exchange-listed  stocks 
are  not  being  made  through  the  system. 

Notice  of  the  proposed  nj!e  change, 
together  with  the  terms  of  substance  of 
the  proposed  rule  change,  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  AiA  Release  No. 
21711.  February  4,  1985)  and  by 
publication  in  the  Federal  Register  (,">() 
FR  5832.  February  12.  19a5).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  ihereuiider 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(!))(2)  of  the  Act.  that  the 
proposed  rule  change  be.  and  hereby  is, 
approved. 

For  ihe  Commission,  by  the  Uuision  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
John  Wheeler, 
Sijcretary. 
|FR  Doc.  85-6970  Filed  3-22-»5;  8:45  am| 

BILLING  CODE  M10-OI-M 


^  CBOE  will  issue  an  educauonal  memoruiMJum  to 
members  emphasizing,  among  other  things,  that  the 
use  of  the  .systems  are  subject  lo  all  CBf  IE  and 
Commission  rules  applicable  lo  the  slorl. :«  tixiiy  of 
broker-dealers. 


i  Release  No.  34-21862;  File  No.  SR-MSRB- 
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Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Municipal 
Securities  Rulemaking  Board;  Relating 
to  Conduct  of  Municipal  Securities 
Business  and  Customer  Confirmations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(1),  notice  is  hereby  given 
that  on  March  3.  1985  the  Municipal 
Securities  Rulemaking  Board  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization  s 
Statement  of  ihe  Terms  of  Substanc  e  of 
the  Proposed  Rule  Change 

A.  The  Municipal  Securities 
Rulemaking  Board  (the  "Board")  is  filing 
an  interpretation  to  rules  G-17 
concerning  the  conduct  of  municipal 
securities  business  and  G-15(a)  on 
customer  confirmations  (hereafter 
referred  to  as  the  "proposed  rule 
change").  The  text  of  the  proposed  rule 
change  is  as  follows: 

The  Board  has  received  inquiries 
concerning  situations  in  which  a 
municipal  securities  dealer  alters  the 
settlement  date  on  transactions  in 
"when-issued"  securities.  In  particular, 
the  Board  has  been  made  aware  of  a 
situation  in  which  a  dealer  sells  a 
"when-issued"  security  but  accepts  the 
customer's  money  prior  to  the  new  issue 
settlement  date  and  specifies  on  the 
confirmation  for  the  transaction  a 
settlement  date  that  is  weeks  before  the 
actual  settlement  date  of  the  issue.  The 
dealer  apparently  does  this  in  order  to 
put  the  customer's  money  "to  work"  as 
soon  as  possible.  The  Board  is  of  the 
view  that  this  situation  is  one  in  which  a 
customer  deposits  a  free  credit  balance 
with  the  dealer  and  then,  using  this 
balance,  purchases  securities  on  the 
actual  settlement  date.  The  dealer  pays 
interest  on  the  free  credit  balance  at  the 
same  rate  as  the  securities  later 
purchased  by  the  customer. 

Rule  G-17  provides  that 

In  the  conduct  of  its  municipal  securities 
business,  each  broker,  dealer,  and  municipal 
scr.urities  dealer  shall  deal  fairly  with  all 
[jerson.s  and  shall  not  engage  in  any 
deceptive,  dishonest,  or  unfair  practice. 

The  Board  believes  that  this  practice 
would  violate  rule  G-17  if  the  customer 
is  not  advised  that  the  interest  received 
on  the  free  credit  balance  would 


probablv  be  taxable  In  addition,  the 

Board  notes  that  a  dealer  that  specifies 
.i  fictitious  settlement  date  on  a 
confirmation  would  violate  rule  G- 
15(a)(i)(H)  which  requires  that  the 
settlement  date  be  included  on  customer 
i  onfirmalions. 

B.  Not  applicable. 

C.  Not  applicable. 

n.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  The  Board  has  received  questions 
concerning  the  applicability  of  its  rules 
to  situations  in  which  a  municipal 
securities  dealer  sells  a  "when-issued" 
security  but  accepts  the  customer's 
money  prior  to  the  new  issue  settlement 
date  and  specifies  on  the  confirmation 
fur  the  transaction  a  settlement  date 
that  is  weeks  before  the  actual 
settlement  date.  The  dealer  apparently 
does  this  in  order  to  put  the  customer's 
money  "to  work"  as  soon  as  possible. 
The  Boaid  believes  that  this  siiuauon  is 
one  in  which  the  customer  deposits  a 
free-credit  balance  with  the  dealer  and 
then,  using  this  balance,  purchases  the 
securities  on  the  actual  settlement  date 
The  dealer  pays  interest  on  this  free 
credit  balance  at  the  same  rate  as  the 
securities  purchased  later  by  the 
customer.  The  Board  has  dctermir-ied 
that  this  practice  would  violate  rule  G- 
17,  the  Board's  fair  dealing  rule,  li  the 
customer  is  not  informed  that  the 
interest  received  prior  to  the  actual 
settlement  date  would  probably  be 
taxable.  The  Board  also  determined  that 
a  dealer  who  specifies  a  ficticious 
settlement  ^inte  on  customer 
confirmations  would  violate  rule  G- 
15(a)(i|(}fj.  which  requires  that  the 
settlement  date  be  included  on  customer 
confirmati(jns, 

(2)  1  he  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
section  15B  ib)12)(Ci  of  the  Securities 
Exchange  Act  of  1934,  as  amended, 
which  authorizes  and  directs  the  board 
to  adopt  ruies 

■    '    'designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  w>th 
persons  engaged  in  regulating,  clearing, 
s.'jttling,  processing  information  with  re.specl 
to,  and  fanlitdting  transactions  in  municipal 
securities,  to  remo\e  impediments  to  and 
perfect  the  mechanism  oi  a  free  and  jpi^n 
m.Trket  in  municipal  secunlies  and.  m 
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general,  lo  protect  investors  and  the  publii. 
interest   "    '    ' 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  Board  believes  that  the  propo.sed 
rule  change  will  not  have  an>  impact  on 
competition  since  it  applie.s  equally  to 
all  municipal  securities  brokers  and 
dealers. 

C.  Self-Regulatory  Organizuliun  s 
Statement  of  Comments  on  the  Proposed 
Rule  Change  Received  from,  Members. 
Participants,  or  Others 

The  Board  has  not  solicittii  Or 
received  comments  on  the  pi  jposfd  rule 
change.  As  noted  previously  the  Board's 
consideration  of  the  proposed  rule 
change  was  prompted  by  interpretive 
in()uiries. 

III.  Date  of  Effectiveness  of  (he 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19({i)f3)  of 
the  Securities  Exchange  Act  of  in;t4  and 
siil)paragraph  (e)  of  the  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
It  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Securities  Exchange 
Act  of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NVV., 
\A  ashington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C,  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Sec:ti(m. 
Copies  of  the  such  filing  also  will  lie 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  15.  19fi,'i 


For  the  Commission  by  the  Division  of 
Market  Regulation.  pursi»int  to  delegated 
authority. 
|ohn  Wheeler. 
Si'LTftury. 
Mdrch  18,  1985. 
|FR  Doc.  85-6971  Filed  3-^2-85;  8:45  am) 
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1  Release  No.  34-21859;  SR-MSRB-85-51 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Approval  of  Proposed  Rule 
Change  j 

March  1«.  1985. 

The  Municipal  Securities  Rulemaking 
Board  CMSRB  ")  on  February  5.  1985. 
submitted  a  proposed  rule  change  to  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934. 
Notice  of  the  proposal  was  published  in 
Securities  Exchange  Act  Release  No, 
21729  (February  8,  1985),  50  FR  6421 
(February  15,  1985).  The  Commission  did 
not  receive  any  letters  of  comment  on 
the  proposal.  This  Order  approves  the 
proposal. 

The  proposed  rule  change  amends 
MSRB  Rule  G-12  which  sets  forth 
certain  provisions  governing  the 
comparison,  clearance,  and  settlement 
of  inter-dealer  transactions  in  municipal 
securities.  Section  (f)  of  the  Rule,  which 
became  effective  August  1, 1984, 
provides  that  municipal  securities 
brokers  and  dealers  that  participate  in 
registered  clearing  agencies,  or  clear 
transactions  through  an  agent  that  is  a 
member  of  a  registered  clearing  agency, 
must  use  the  automated  comparison 
facilities  of  a  registered  clearing  agency 
to  compare  their  inter-dealer  municipal 
securities  transactions.  When  the  MSRB 
adopted  the  automated  comparison 
requirements  of  Rule  Ci-12(f).  the  MSRB 
intended  that  the  parties  to  a 
transaction  submitted  for  automated 
comparison  would  continue  to  attempt 
to  compare  the  transaction  through  the 
comparison  system  until  the  transaction 
was  successfully  compared  or  formal 
notification  of  a  failure  to  compare  was 
received.  The  MSRB  thus  intended  that 
the  parties  to  the  trade  would  utilize  all 
post-original-comparison  features 
provided  by  the  System.' 

The  MSRB  found  that  some  system 
participants  have  not  been  using  these 
post-original-comparison  features  when 
their  municipal  securities  transactions 
have  failed  to  compare  during  the  initial 
comparison  cycle.  Instead,  these 
participants  have  initiated  ex-system 


physical  comparison  procedures  or 
physical  'failure  iu  confirm"  prof  edures 
in  accordance  with  MSRB  Rule  G- 
12(d)(iii).  These  participants  believe  that 
MSRB  Rule  G-12(dj(vii|  governs  this 
situation.'  The  MSRB  believes  that 
these  participants  are  misunderstanding 
the  requirements  of  Rule  G-12{f). 

MSRB's  proposed  rule  change  clarifies 
Rule  G-12  by  amending  section  (f)  to 
require  explicitly  that  municipal 
securities  brokers  and  dealers  use  the 
post-original-comparison  procedures  for 
their  inter-dealer  municipal  securitip.>; 
transactions  that  remain  uncompared 
after  the  initial  comparison  cycle. 
Specifically,  the  proposal  provides  that 
the  post-original-comparison  procedures 
must  be  used  until  the  transaction  either 
is  successfully  compared  or  until  a 
formal  notification  of  failure  to  compare 
the  transaction  [i.e.,  a  "DK  "  notification) 
is  received  from  the  contra-party,-' 
Additionally,  the  proposed  rule  change 
would  delete  Rule  G-12(d)(vii)  and 
thereby  would  eliminate  the  apparent 
conflict  between  Sections  (ri)(vii|  and  (fl 
of  the  Rule, 

The  MSRB  believes  that  the  proposed 
rule  change  will  allow  an  increased 
number  of  transactions  to  compare 
through  the  automated  comparison 
system  and  also  eliminate  a  substantial 
number  of  manual  comparison 
procedures.  The  MSRB  further  believes 
that  the  proposal  will  give  clear 
guidance  to  the  municipal  securities 
industry  by  eliminating  the  source  of 
confusion  about  whether  clearing 
agency  post-original-comparison 
procedures  must  be  used  under  MSRB 
rules.  In  addition,  the  MSRB  believes 
that  the  proposed  rule  change  is 


'  Sci-  Part  II. D.  of  NSCCs  procedures  for  n 
detiiilpd  descriplion  of  these  I  »h  lures. 


'  MSRB  Rule  C-12(d)(vii)  provides  that: 

In  the  event  a  party  has  submitted  a  Iransarlion 
for  comparison  through  the  facilities  of  a  registered 
clearing  agency  but  such  transaction  fails  lo 
compare,  the  submitting  parly  shall,  within  one 
business  day  after  final  notification  of  the  failure  lo 
compare  is  received  from  the  clearing  agency, 
initiate  the  procedures  required  by  paragraph  lilij  of 
this  section  (manual  failure  to  confirm  procedures]' 
provided,  however,  that  if  the  submill.r,^  p-irty 
initiates  within  such  time  period,  in  ;irc(  rdancr 
with  the  rules  of  a  registered  clearing  agencv  a 
po.st-originalcomparison  procedure  on  the 
uncompared  transaclion.  which  requires  affirmative 
action  of  the  contra/party,  the  submitting  parly 
shall  not  be  required  to  follow  the  procedures 
required  liy  paragraph  (ill)  of  this  section. 

This  provision  was  adopted  by  the  .MSRB  before 
its  adoption  of  Rule  C-IZIf).  The  .MSRB  \  lewed 
Section  (d)(viij  to  act  as  a  temporary  bridge 
between  the  MSRB's  longstanding  physical 
comp.'irison  rules  and  the  initial  use  of  automated 
clearing  agency  comparison  services  by  municipal 
securities  brokers  and  dealers. 

■'  These  requirements  will  apply  only  lo 
transactions  already  within  the  automated 
comparison  system  and  will  not  require  addilional 
transactions  not  currently  subject  to  Rule  O-12{0(il 
In  be  compared  through  the  automated  sjstem. 
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consistent  with  the  requirements  of 
section  15.^(b)(2)(t:)  of  the  Act  in  that  it 

^will  foster  cooperation  and  coordination 
with  persons  engaged  in  clearing, 
settling,  processing  inform.ition  anij 
facilitating  transactions  in  municipal 
securities.  Finally,  the  MSRB  also 
believes  that  the  proposal  is  consistent 
with  section  17A  of  the  Art  in  that  the 
proposal  will  enhance  the  use  of 
automated  clearance  facilities  and 
provide  greater  efficiencies  in  the 
comparison  of  inter-dealer  transactions. 

For  the  following  reasons,  the 
Commission  believes  that  the  proposal 
is  consistent  with  sections  TiB  and  17A 
of  the  Act  and  the  rules  find  regulations 
thereunder  and.  therefore,  should  be 
approved.  The  Commission  believes  that 
the  proposed  rule  change  will  facilitate 
the  autom.ated  clearance  and  settlement 
of  municipal  securities  transactions  by 
eliminating  the  confusion  that  currently 
exists  in  the  municipal  securities 
industry  regarding  the  proper  way  of 
handling  transactions  that  remain 
uncompaied  after  the  initial  comparison 
cycle.  Additionally,  the  Commission 
agrees  with  the  MSRB  that  the  proposal 
should  allow  a  greater  number  of 
transactions  to  compaie  through  the 
automated  compari.son  system  and  also 
should  eliminate  a  substantial  number 
of  manual  comparison  procedures.  The 
Commission  believes  that  increased  use 
of  clearing  agencies  efficient  post- 
original-companson  procedures  should 
effectively  reduce  the  incidence  of  aged, 
uncompared  inter-dealer  municipal 
securities  transactions.  This  reduction  in 
turn  should  decrease  significantly 
municipal  securities  brokers'  and 
dealers'  rel.ited  financing  and  carrying 
costs.  Accordingly,  the  Commission 
believes  that  the  proposal  should 
increase  the  efficiency  of  the  clearance 
and  settlement  systems  and  facilitate 
establishment  of  a  national  clearance 
and  settlement  system  for  municipal 
securities. 

In  its  filing,  the  MSRB   cquested  that 
the  Commission  delay  the  effectiveness 
of  the  proposed  rule  change  for  a  period 
of  60  days  following  the  date  of 
Commission  approval.  The  MSRB 
believes  the  delay  is  necessar\  to  mform 
all  persons  effec'ed  by  the  proposals. 

.  Accordingly.  MSRB's  proposed  rule 
change  will  become  effective  60  days 
from  the  date  that  this  Order  is 
published  in  the  Federal  Register. 

It  is  therefore  ordered,  under  section 
19(b)(2)  of  the  Act,  that  the  proposed 
rule  change  be,  and  hereby  is,  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delef;atcd 
authority. 
John  Wheeler, 
Spcrclary. 
|FR  Doc.  85-6972  Filed  3-22-B5;  8:45  ami 

BILLING  CODE  SCIO-OI-M 


I  Release  No.  34-21861,  File  No.  SR-NASD- 
85-61 

Self-Regulatory  Organizations: 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc.; 
Venture  Capital  Restrictions 

Pursuant  t._i  section  19ibjll)  of  the 
Securities  Exchange  Act  of  1934, 15 
I'  B.C.  78s(bjll)  notice  is  hereby  given 
that  on  March  11.  1985.  the  .National 
Association  of  Securities  Dealers.  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II.  and  111  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Set  forth  below  is  the  text  of  the 
proposed  rule  change  to  the  Venture 
Capital  Restrictions  of  the  Interpretation 
of  the  Board  of  Governors — Review  of 
Corporate  Financing  ("Corporate 
Financing  Interpretation")  pursuant  to 
Article  III.  Section  1  of  the  Rules  of  Fair 
Practice  of  the  National  Association  of 
Securities  Dealers,  Inc.  ( 'NASD"  or 
".Association"), 

Venture  Capital  Restrictions* 

[No  member  or  officer,  director, 
general  partner  or  controlling 
shareholder  of  a  member  which 
participates  in  the  initial  public  offering 
of  an  issuer's  securities  and  which 
beneficially  owns  any  securities  of  said 
issuer  at  the  time  of  filing  of  the  offering 
shall  sell  those  securities  during  the 
offering  or  sell,  transfei,  assign  or 
hypothecate  those  securities  for  one 
year  following  the  effective  date  of  the 
offering.] 

When  a  member  participates  in  the 
initial  public  offering  of  an  issuer's 
securities,  such  member  or  any  officer, 
director,  generaJ  partner,  controlling 
shareholder  or  subsidiary  of  the 
member  or  subsidiary  of  such 
controlling  shareholder  or  a  member  of 
the  immediate  family  of  such  persons, 
who  beneficially  owns  any  securities  of 


'New  material  is  italicized:  Ueleted  matenul  is  in 
lii'drkcls. 


.•ioid  issuer  at  the  time  of  filing  of  the 
offering,  shall  not  sell  such  securities 
during  the  offering  or  sell,  transfer, 
assign  or  hypothecate  such  securities 
for  ninety  days  following  the  effective 
date  of  the  offering  unless: 

(1)  the  price  at  which  the  issue  is  to 
he  distributed  to  the  public  is 
established  at  a  price  no  higher  than 
that  recommended  by  a  qualified 
independent  underwriter,  as  defined  in 
Section  2(k)  of  Schedule  E  to  Article  IV. 
Section  2  of  tlis  By-Laws,  who  does  not 
beneficially  own  securities  of  the  issuer, 
who  shall  also  participate  in  the 
preparation  of  the  registration 
statement  and  the  prospectus,  offering 
circular,  or  similar  document  and  who 
shall  exercise  the  usual  standards  of 

"due  diligence"  in  respect  thereto:  or 

(2)  the  sale  of  such  securities  by  sm  h 
member  or  related  person  would  not 
exceed  one  percent  of  the  securities 
being  offered. 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  (oncerning  the  purpose  of 
and  basis  for  'he  proposed  rule  change 
and  discussed  any  comments  it  rectivfj 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  sectiun 
{A],  (B),  and  |C)  below,  of  (he  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  believes  the 
proposed  rule  change  will  remove  an 
unduly  restrictive  impediment  to  the 
bona  fide  venture  capital  operations  of 
\'.-\SD  members  and  their  affiliates  and 
at  the  same  time  provide  adequate 
protection  for  investors  with  respect  to 
potential  conflicts-of-interest  when  a 
member  functioning  as  an  underwriter 
in  an  issuer's  initial  public  offering  of 
equity  securities  also  acts  as  a  selling 
shareholder  of  securities  it  beneficially 
owns. 

The  proposed  rule  change  would 
amend  the  Venture  Capital  Restrictions 
by  not  applying  either  the  prohibition 
against  an  underwriter  selling  its  own 
securities  in  the  offering  or  the  lock-up 
period  where  the  price  of  the  issue  is 
established  by  a  qualified  independent 
underwriter  as  defined  in  Section  2(k)  of 
Schedule  E  to  Article  IV.  Section  4  of  the 
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Association's  By-Laws  ("Schedule  E"). 
In  addition,  such  qualified  independent 
underwriters  must  not  own  securities  of 
the  issuer,  must  particiapte  in  the 
preparation  of  the  registration  statement 
■md  other  offering  documents  and  must 
excerise  the  usual  standards  of  'due 
diligence"  with  respect  to  such 
participation.  In  addition,  the  proposed 
rule  change  would  provide  a  cif  minimus 
exception  from  application  of  the  rule 
where  the  securities  of  the  member  to  he 
sold  in  the  offering  does  not  exi:eed  one 
percent  of  the  securities  being  offered. 
The  Association  believes  that  the  sale  of 
such  a  small  amount  of  securities  does 
not  give  rise  to  the  conflicts-of-interest 
intended  to  be  addressed  by  the  Venture 
Captial  Restrictions. 

Where  a  qualified  independent 
underwriter  is  not  utilized  nor  the  tie- 
minimus  exception  available,  the 
proposed  rule  change  wou'd  continue  to 
prohibit  an  underwriter  from  selling  its 
shares  in  the  offering  but  would  rediii  e 
the  post-offering  lock-up  period  from 
one  year  to  ninety  days. 

At  the  same  time,  clarifying  changes 
ijre  proposed  to  the  Venture  Capital 
Restrictions  to  make  clear  that  the 
provision  applies  to  securities 
purchased  by  the  immediate  family 
members  and  sister  subsidiaries  of 
.NASD  members  and  associate  persons 
in  accordance  with  prior  interpretations 
of  the  .Association.' 

The  proposed  rule  change  is  designed 
to  fulfill  the  responsibility  of  the 
Association  under  both  sections 
15A(bl(2)  and  15.A(b)|6)  of  the  Securities 
Exchange  Act  of  1934  for  promulgating 
rules  which  prevent  fraudult;nt  and 
manipulative  practices,  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  generally  protect  investors. 

B  Se!f-Rei>u!atory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  the 
proposed  rule  change  will  eliminate 
unnecessary  burdens  on  competition  in 
fiitherance  of  the  purposes  of  the  1934 
Act  by  relaxing  certain  provisions  of  the 
Venture  Capital  Restrictions.  The 
amended  rule  will  allow  the  conflicts-of- 
interest  of  an  NASD  member  resulting 
from  the  dual  occupation  of  venture 
capitalist  and  underwriter  to  be 
resolved  by  employmg  an  independent 
underwriter  to  assume  pricing  and  due 
diligence  functions.  The  rule  change  will 
also  reduce  the  restriction  period  to  be 
compatible  with  Rule  144  and  will  allow 
a  de  minimus  exem.plion  for  holdings 


'  Ncliif  lo-.Mtmbers  tM-3T  ||ulv  18.  lilMI.  M  pp  .: 
iind  ,1 


that  are  too  small  to  represent  an  actual 
conflict  of  interest.  While  the  Venture 
Capital  Restrictions  will  be  explicitly 
extended  to  immediate  family  members 
and  sister  subsidaries  of  NASD 
members  and  associated  persons,  this  is 
deemed  to  be  necessary  to  achieve  the 
purpose  of  the  rule  and  is  not  an 
additional  burden  on  competition  since 
the  present  Venture  Capital  Restrictions 
have  been  interpreted  to  apply  to  those 
persons  and  organizations. 

C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members.  Participants,  or  Others 

Notice-to-Memhers  84-36  was 
published  on  |uly  18.  1984  requesting 
comment  on  several  possible 
amendments  to  the  Venture  Capital 
Restrictions.  Twelve  letters  of  comment 
were  received. 

The  majority  of  the  commentators 
expressed  views  regarding  the  necessity 
of  the  Venture  Capital  Restrictions. 
Commentators  observed  that  the 
perceived  conflicts-of-interest  in  pricing 
and  due  diligence  were  substantially 
ameliorated  due  to  the  effects  of 
competitive  market  constraints  in 
pricing  and  the  substantial  liabilities 
under  the  federal  securities  law  for 
failure  to  make  accurate  and  adequate 
disclosure.  Commentators  stated  that 
these  protections  and  their  importance 
in  resolving  apparent  conflicts-of- 
interest  were  not  sufficiently  recognized 
in  the  present  Venture  Capital 
Restrictions.  Commentators 
consequently  endorsed  any  changes 
which  would  limit  the  unnecessarily 
onerous  effect  of  the  Venture  Capital 
Restrictions  on  \ASD  members' 
investment  banking  and  venture  capital 
operations. 

Virtually  all  of  the  cammentators 
df;reed  that  the  use  of  a  "qualified 
independent  underwriter"  to  resolve 
perceived  pricing  and  due  diligence 
conflicts  of  interest  is  preferable  to  the 
present  application  of  the  Venture 
Capital  Restrictions.  Commentators 
agreed  that  Schedule  Ehas  been 
effective  in  resolving  pricing  and  due 
diligence  conflicts-of-interest  in 
"affiliated"  underwritings  and  should 
consequently  be  useful  as  a  procedure 
for  making  the  absolute  prohibition  of 
the  Venture  Capital  Restrictions 
unnecessary.  While  expressing  this 
preference,  several  commentators 
indicated  their  belief  that  in  most  cases 
use  of  a  "qualified  independent 
underwriter"  in  this  manner  would  be 
extraneous  and  unnecessary.  In  light  of 
the  participation  of  institutional 
investors  and  disinterested  underwriters 
in  the  decision  making  process  with 


respect  to  pricing.  These  commentators 
also  observed  that  the  underwriting 
liabilities  of  the  Securities  Act  of  1933 
appear  to  be  effective  in  assuring 
adequate  disclosure  even  where  the 
underwriter  may  be  a  selling 
shareholder.  However,  these 
commentators  concede  that  use  of 
independent  underwriters  may  be  useful 
in  resolving  the  "appearance"  of  pricing 
conflicts-of-interest. 

Several  commentators  addressed  the 
broad  coverage  of  the  Venture  Capital 
Restricti'jns  to  all  NASD  membei 
participants  in  the  distribution.  They 
suggested  that  the  provision  should  only 
apply  to  those  who  were  actually 
engaged  in  the  pricing  and  due  diligence 
process. 

Virtually  all  of  the  commentators 
agreed  that,  while  it  is  useful  to  require 
some  holding  period  to  allow  the  market 
to  function  efficiently  in  pricing  and 
issuer's  securities  after  an  initial  offering 
to  the  public,  the  one  year  holding 
period  of  the  Venture  Capital 
Restrictions  is  unnecessarily  onerous. 
Commentators  varied  on  the  extent  of 
the  holding  period  necessary  for  m.irkel 
seasoning.  Several  commentators 
observed  that  underwriters  often  require 
90-day  restrictions  from  shareholders  of 
issuers  making  initial  public  offerings  to 
allow  for  the  distribution  to  be 
completed  and  the  market  to  stabilize. 

Commentators  agreed  upon  the 
necessity  of  an  exemption  from  the 
Venture  Capital  Restrictions  for 
underwriting  commitments  or 
transactions  that  are  too  small  to  impact 
upon  pricing  and  due  diligence  decision- 
making. The  Notice  suggested  de 
minimus  exemptions  where  member 
participation  in  the  distribution  or  sales 
of  beneficially  owned  securities  were 
insignificant.  A  num.ber  of  specific 
proposals  were  made  by  commentators 
tor  a  de  minimus  exemption  which 
included:  (Ij  An  underwriter  of  less  than 
15  percent  of  the  underwritten  sh.ires; 
(2)  sales  of  beneficially  owned  securities 
of  less  than  15  percent  of  the  total 
offering  with  no  more  than  five  percent 
owned  by  managing  underwriters:  (3) 
sales  of  beneficially  owned  securities  f>f 
fi\  e  percent  of  the  total  oifcring  or 
SI. 500.000.  whichever  is  greater:  and  (4) 
sales  of  beneficially  owned  securities  of 
less  than  one  or  two  percent  of  the 
issuer's  outstanding  shares. 

Several  commentators  alluded  to  the 
necessity  that  any  de  minimus 
exemption  allow  both  participation  in 
sales  of  beneficially  owned  securities  in 
the  initial  public  offering  without  a 
qualified  "independent  underwriter' 
and  also  sales  into  the  aftermarke t 
without  the  holding  period. 


Federal  Re^i! 


\'ol     5(1.   N'o. 
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Finally,  tho  siiggeslion  was  made  iha; 
any  amendments  to  the  Venture  Capil  li 
Restrictions  l)p  drafted  to  apply 
rotr()iii;tivoly  in  order  to  permit 
seciiriiios  of  NASD  members  and  their 
•iffiiiHtcs  currently  subject  to  the  one- 
yoar  lock-up  to  be  relieved  of  this 
obligation  if  the  securities  have  been 
lorked-up  for  ninety  days. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  :J5  days  of  the  date  of 
jniljlication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  ii) 
as  the  Commission  may  designate  up  to 
VH)  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
iiile  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  he  disapproved. 

IV.  Solicitation  of  Comments 

IntiMesled  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  cop\'ing  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  15,  1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

aulhonly. 

John  Wheeler, 

Secretary. 

March  18.  1985. 

|FR  Doc.  85-6975  Filed  3-22-85:  8:45  am] 

BILLING  CODE  8010-01-M 


SMALL  BUSINF.SS  ADMINISTRATION 

(License  No   09  09-0239 

Brentwood  Capital  Co'p.:  Filing  of  an 
Application  tor  an  Exemption  Under 
the  Conflict  of  Interest  Regulation 

Notice  is  hereby  given  that  Brentwood 
Capital  Corporation  (Brentwood),  11661 
San  Vicente  Boulevard,  Los  Angeles, 
California  90049.  a  Federal  Licensee 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act),  has 
filed  an  application  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  §  107.903(bl  of  the  Regulations 
governing  small  business  investment 
companies  (1:3  CFR  107.903(b)  (1985))  for 
an  exemption  from  the  provisions  of  the 
cited  Regulation. 

Subject  to  SBA  approval,  Brentwood 
Capital  Corporation  proposes  to  provide 
funds  to  Interdevices  of  Miliptas, 
California  for  working  capital  use. 

The  proposed  financing  is  brought 
within  the  purview  of  §  107.903(b)  of  the 
Regulations  because  Brentwood 
Associates  IV,  an  associate  of 
Brentwood,  owns  greater  than  10 
percent  of  Interdevices,  and  therefore 
Interdevices  is  considered  Associate  of 
Brentwood  Capital  Corporation  as 
defined  by  §  107.3  of  the  Regulations. 

Notice  is  hereby  given  that  any 
interested  person  may.  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transaction  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  1441  L  Street, 
N.W..  Washington,  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  the  Miliptas,  California 
area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.001.  Small  Business 
Investment  Companies) 
Dated;  March  19, 1985. 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

jFR  Doc  85-6923  Filed  3-22-85:  8:45  am] 

BILLING  CODE  S02&-01-M 

[Application  No.  06/06-0289] 

FCA  Investment  Co.,  Application  for  a 
License  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  (13  CFR 
107.102  (1985))  by  FCA  Investment 


Company.  Suite  1790.  30(10  Post  Oak 
Boulevard.  Houston,  Texas  77056  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
provisions  of  the  Small  Business 
Investment  Act  of  1958  (the  Act),  as 
amended  (15  U.S.C.  661  ot  seq.). 

The  proposed  officers  and  directors 
are: 

Nome,  Address,  and  Title 

Robert  S.  Baker.  Jr..  815  Creekwood 

Way,  Houston.  Texas  77024, 

Chairman  of  the  Board  of  Director 
Robert  W.  Scharar.  528  Carole  Street. 

Lakeland,  Florida  3380.1.  President 
William  J.  Moore.  234  Colony  Road. 

Longmeadow,  Mass.  01106,  Treasurer 
Brian  E.  Boyle,  261  Mcrriam  Street, 

Wenton.  Mass.  02193.  Director 
Thomas  H.  McConnell.  111.  3529  Milton, 

Dallas,  Texas  75205,  Director 
Deborah  C.  Zanowiak.  2434  White  Oak, 

Houston,  Texas  77007.  Director 

No  corporation,  partnership,  business 
entity,  or  other  individual  is  expected  to 
own  10  percent  or  more  of  the  voting 
stock  of  the  company.  The  private 
capital  will  be  obtained  through  the  sale 
of  common  and  preferred  stock  to  a 
maximum  of  100  investors. 

The  Applicant  will  begin  operations 
with  a  capitalization  of  SI. 125, 231  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  small 
business  concerns  whose  needs  might 
not  be  met  by  traditional  funding 
sources. 

Matters  involved  in  SBAs 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  management, 
and  the  probability  of  successful 
operations  of  the  new  company  under 
their  management,  including  adequate 
profitability  and  financial  soundness,  in 
accordance  with  the  Act  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SDIC 
to  the  Deputy  .Associate  Administrator 
for  Investment,  Small  Business 
Administration.  1441  'L"  Street,  N,W.. 
Washington.  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Houston,  Texas. 

(Catlog  of  Federal  Domestic  Assistance 
Program  No.  59.001.  Small  Business 
Investment  Companies) 
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Udted.  March  18.  U1H,t 
Roberl  G.  LinebetT). 

Drpuly  Assucuitf  Administrator  for 

|KR  Uac  85-692b  Filed  .i-;i^-.«.S.  8:45  am| 
BILUMG  COOE  S02S-21-M 

IDcsigrMtton  of  Dtoaster  Loan  Area  ¥62881 

New  York;  Designation  of  Economic 
Injury  Loan  Area 

Erie  and  Niagara  Counties  in  the  State 
of  New  York  constitute  a  disaster  area 
because  of  a  blizzard,  ice  jams  and 
flooding  which  occurred  on  [anuary  19, 
1985,  FJigible  small  businesses  may  file 
applications  for  economic  in|ur\ 
assistance  until  the  close  of  business  on 
December  16.  1985.  at  the  address  listed 
below:  Disaster  Area  1  Office.  Small 
Business  Administration.  15-01 
Broadway,  Fair  I>awn,  .New  ]erse> 
or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
business  applicants  without  credit 
elsewhere  is  4't,  and  11.125\  for  eligible 
small  agricultural  cooperatives  without 
credit  elsewhere. 

if'dl,iloK  of  Federal  Domestic  Assistance 
ProKram  .\os.  59002  and  .=^90081 

n.iled  March  15   ISIH.S 
lames  C.  Sanders. 
\i!'7iiiiistrat(ir 

IVR  Doc.  85-6922  Filed  3-22-as,  8:45  am) 
BIUJNG  COOE  t03S-01-M 


I  License  No.  06/06-0161 

Permian  Basin  Capital  Corp.;  License 
Surrender 

Notue  is  hereby  given  that  Permian 
li.isin  t^apital  Corporalujn  (Permian). 
Midland.  Texas,  has  surrendered  its 
license  to  operate  as  a  smnll  business 
investment  company  under  the  Small 
Business  Investment  A(  t  of  19.S8.  as 
amended  (the  .-\ct).  Permian  was 
luensed  by  the  Small  Business 
.Aiiministration  on  January  3,  1973. 


CMeMed 


Oodiat 
No 


Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  .March  12.  1985.  and 
accordingly,  all  rights,  privileges  and 
franchises  derived  therefrom  have  been 
terminated. 

(CaidloK  of  Federal  Domealic  Assistance 
Program  No.  59.011.  Small  Business 
l.'"ves!me'~,!  Companies) 
Roberl  G.  Uneberrj-, 

Deputy  Associate  AdminisBvtorfor 
Invpstment.  I 

(FR  Doc  85-6925  Filed  3-2^-85;  8:45  am) 

BILLING  COOC  t02S-01-« 


(License  No.  09/14-00241 

Westamco  Investment  Co.;  Filing  of  an 
Application  for  an  Exemption  Under 
the  Conflict  of  Interest  Regulation 

.Notice  IS  herebv  given  that  Westamco 
Investment  Company  (\V!C),  8929 
Wilshire  Boulevard,  Suite  400,  Beverly 
Hills.  California  90211.  a  Federal 
Licensee  under  the  Small  Business 
Investment  Act  of  1958.  as  amended  (the 
Act),  has  filed  an  application  with  the 
Small  Business  .Administration  ISB.'X] 
pursuant  to  §  10r,903(b]  of  the  SBA 
Regulations  governing  small  business 
investment  companies  for  an  exemption 
from  the  provisions  of  the  cited 
Regulation, 

The  exemption,  if  granted,  will  permit 
VVIC  to  provide  financing  for  the 
purchase  of  V\ ICs  stock  in  Palmcresl 
Medallion  Convalescent  Hospital,  in  an 
amount  up  to  51.200,000  to  the  following 
individuals: 

Mr,  Scott  T.  Van  Every,  2472  Ridgeway 

Road.  San  Marino,  California  91108 
Mr,  Nicholas  M.  Brown.  15970  Royal 

Oak  Road.  Encino.  California  91436 
Mr.  Thomas  L.  Harner.  2740  San 

Vicente,  Long  Beach,  CA  90815 
Mr  Donald  T  Leahy.  555  Chalette  Drive. 

Beverly  Hills.  C.\  90210 
Mr  Leonard  G  Muskin.  (>00  Cole  Place, 

Beverly  Hills.  CA  90210. 


Pursuant  to  Paragraph  (c)  of  the 
definition  of  "Associate  of  a  Licensee" 
in  §  107,3  of  the  SBA  Regulations,  these 
individuals  are  Associates  of  WIC.  As 
such,  the  transaction  will  require  an 
exemption  from  the  provisions  of 
§  107.903(bl(l)  of  the  Regulations. 

Notice  is  hereby  given  that  any 
interested  person  may.  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  .Notice,  submit 
written  comments  on  the  proposed 
transaction  to  the  Deputy  Associate 
Administrator  for  Investment.  Small 
Business  Administration,  1441  "L" 
Street,  NW'.,  Washington,  D.C.  20416. 

A  copy  is  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  of  Beverly  Hills,  California. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  March  19,  1985. 
Robert  G.  Linebeny, 

Deputy  Associate  Administrator  for 

Investment. 

(FR  Doc  B5-fi924  Filed  3-22-85:  HA5  am) 

BILLING  CODE  802S-01-«I 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  0  of  Department  of 
Transportation's  Procedural 
Regulations;  Week  Ended  March  15, 
1985 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming 
application,  or  motions  to  modify  scope 
are  set  forth  below  for  each  application 
Following  the  answer  period  DOT  may 
process  the  application  by  expedited 
procedures.  Such  procedures  may 
consist  of  the  .Adoption  of  a  show-cause 
order,  a  tentative  order,  or  in 
appropriate  cases  a  final  order  without 
further  proceedings:  (See  14  CFR 
302.1701  et.seq.) 


4- 


Descnptioo 


Msfcft  'V  '9eS 


Vaic«  i; 


A.i  Sta'  A,ri,nes   inc     r„.x>m>  J  Healey.  Sr  V/P-Genefal  Couns*.  304  Cambridge  Road.  Woburn  Massacniisetts  01801 

A«>iK^r.oo  oi  Alt  Star  A.„.n«.  i-K  pursuant  to  3«ctwP  4Ci  of  tne  Act  ana  Suboan  0  of  tr*  Regu!3!«:H>s  >or  a  c-nrficate  o(  pMc  convenwrKie  ana  neo.ss.^ 
lOt  Heno-S€aiiie  ^o^tiand  aut^onty 
;  Contomimg  Ap^.iicatiors  "lotions  to  MoCity  Scope  an<j  Answefs  may  ee  tileO  by  Apnl  8  1985 
^'zaxV^i^^  "*    ""'  ''^'^  ^*    ""■  "***"  "^    '"■**    ^^-  *'^'   ""^    '^'""*''  *''°'*'"  *  '^^""-  '°^  Connecticut  A.enut    NW     Wash,ng,on   DC 
Aapicafor,  o<  Jet  Cnan-.^  &^-ct  ^nc     aba  jrr  24    pwsiam  l»  Sectwn  401  oi  the  Act  anfl  SoCpart  0  «  (he  Regolatons  lo.  a  ce^rt,cate  o'  p^dik: 
,?on^ef-.,e-ce  and  necess.n  to  engage  .r  scfeduleO  tfitersato  and  tverseas  aif  transcortation  as  loi;ows 
ia,  Bc-t*>.*r  points  T  .nierstaie  an<i  rwerseas  a.r  tra,nspotatioii  wttwi  tf»  United  States,  ine  Distr^:!  of  Columbia,  and  U  S    temton«s  ex  oossessKjns 
rt)i  Between  cpicriiina   po.r!5  <n  the  Jnitea  Stales   tne  I>stnci  of  Columbia,  or  U  S   terntones  a.nd  coterni-nal  pomis  m  Belgium   the  Faderai  Reoubte  ot 
Ge^ma-^  I'eiana  isiasi  Luxembou-g.  Netneriands,  Ponuoal,  and  Switzerland.  '  «^i^"~- 

ici  g£r*r.er  co!erm,--,3  p.-.-;3  ,r,  tr*  L.'n.ted  State<  the-  Otstnct  ol  Columbia,  or  u  S  terntones  and  cotenriinai  points  in  Antigua,  Ba.na-nas  Bartados  Cmie 
Cosj  ^ica,  DonKmcan  fieputxc,  Ei  Salvador.  G-enada,  Guadeiouoe.  G<ate™ia.  Ha.1.,  Honduras.  Jamaica,  Ma-t^xiue,  Netnenana  Antilles    Panama,  St 
^iTTs.  and    nnirJad  and    ot.agc   and 
(fli  Between  Sar  Juar   Oue"o  '^:C0  anc  r^euco  City.  Me«ico 
Contomung  Appi-caKjns.  Motions  tc  McdiK  Scope  and  Answers  rney  be  'iieo  Oy  Apni  8,  I98S  " 
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Dale  lited 


Do 


March  13.  1985 . 


March  11.  1986... 


Docket 
Na 


Description 


42587 


42962 


Aav^ir.ytor.   oc 


pubuc 


49245  ,  Jel  Chalet  Service  inc.  d/b/a  JET  24.  c/o  Robert  M  Huey.  Esq .  Arenl.  Fox,  Kmtrw,  Plotkin  &  Kahn,  1050  Con-iect'CLi  A»^rj#    \  ,\ 
200035-5339 
Application  ol  Jel  Charter  Service  Inc  ,  d/b/a  JET  24.  purausM  to  Section  401  o*  the  Act  and  Subpart  0  o<  me  Sogmat^ns  lor  a  CftiVaie  o' 
convenience  and  P9cess.ty  to  engage  m  loreign  air  transportation  as  follows 

(a)  Betvueen  pcxr.ts  m  jnterslate  and  overseas  air  transportation  wrttun  the  Orated  Stales,  the  D.sfici  ot  Co'uTiBia    8f>d  _  5    le-no-es  or  possessions 

(b)  Between  coierrroni.  pomis  in  me  United  States,  ttw  0>strict  of  Columbia,  or  U.S.  temtones  arKj  cot9"'-*.'.a'  pcits  t  5e«}n^Ti  -fK?  i^ederal  RepuHc  ol 
Germany.  Ireland,  israei.  LureTibourg,  Netherlands.  Portugal,  and  Switzerland, 

(c)  Between  cotermmal  points  in  the  united  Slates,  the  District  of  Columbia,  or  u  S  tei'tories  anc  .;cte"n'na  ?o--ts  ■"  An'.^ja  Sana-ias  Barbados  Chile. 
Costa.  Rica,  Dormmican  Republic.  El  Salvador,  Grer^ada,  Guadeloupe  Guatemala  Ngm  Mondu'as  Jarreics  Ma-'imaue  Nf^enano  Ar-Tiiips  Panwna.  St 
Kitts.  and  Trmidad,  and  Tobago:  and 

(dl  Between  San  Juan.  Puerto  Rico  »iv  Me>icc  Cl^   Me«ico 
Conlorning  Applications.  Motions  to  Mjk)i\  Sooe  ano  Answers  may  t>e  Wed  by  April  8   i985 

Noroai'  Ltee  Nordair  Ltd  .  CO  John  M  Knj  Esq    Wmoeis  Mam  Oa/*<,  i  'ves  5i  West  6isi  Street  Mew  yorti.  New  yor*  10019 
Amendment  tc  the  Application  ol  Noiaan  Itee-Noroa,'  .'o   lo-  s  lo'pig-  ai'  ^amer  peimii  by  statirig  adadilional  irtormalion  and  by  enpanding  the  requested 

Permii  ;c  include  service  tx?tween  Montreal  (Mwaoei  I'liernatonai  Airport).  PicvirKe  ol  Quebec  Canada  and  Olandc   i^'-O'^Ot 
Answer    due  Apnl  10    1985 
'  Delta  Air  lines   irc  ,  Dor,  M   Adams.  Esq    Law  Deoarrmeni   Hals'ieio  Atlanta  ml :  Airport.  AtMnta,  Georgia  30320 
Application  Delta  An  ^ines.  mc  .  pursuant  to  Section  401  ol  the  Act  and  SbOpurt  0  of  the  Segu  a'  ^s  'or  a  '•t^  "  a"v>roso    ertiricalp  c"  pjMk  ,  .-inv^tnerce 
and  necess:t>  to  pi-o.ide  a«  nansportatioo  services  on  the  louowing  segments 
Atlanta.  Georgia— ^o*iyo  Japan 
^^onoiuiu   Hawai — Toiivc  japan 
Los  Angeles   Ca  I'orr'a  — ^o^yo   japan 
Poriiano  Oegon— Toi.»,o  japan 
Conlorminq  Applications   Motions  to  Modify  Scope  and  Answers  may  be  Wed  by  April  15,  1985. 


Phyllis  T.  Kaylor, 

Chi  ft.  Documfntnry  Sprvirt;^  Division. 
|FR  Doc  85-701P  Filed  3-22-Ho:8:45  am) 

BILLING  CODE  4910-«2-M 

Office  of  the  Secretary 

I  Docket  424251 

Southwest  Airlines  Co.  Enforcement 
Proceeding;  Prehearing  Conference 

Noticp  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
entitied  proceeding  is  assigned  to  be 
held  on  Thursday.  April  4.  1985.  at  9;30 
a.m.  (local  time),  in  Room  5332.  .Vassif 
Building,  4(ro  Seventh  Street,  SW.. 
Washington.  D.C..  before  the 
undersigned. 

Dated  at  Washington,  D,C,.  March  20, 1985, 
Elias  C,  Rodriuuez, 

Chief  Adniiiiisirative  Law  Jvdge. 

|KR  Doc.  85-7018  Filed  3-22-85:  8:45  am) 

BILLING  CODE  4910-«3-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Dept.  Circ.  570,  1984  Rev.,  Supp.  No.  1 1 1 

Carlisle  Insurance  Co.;  Surety 
Companies  Acceptable  on  Federal 
Bonds:  Termination  of  Authority 

Notice  IS  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Carlisle  Insurance 
Company,  under  sections  9304  to  9308  of 
Title  31  of  the  United  States  Code,  to 
qualify  as  an  acceptable  surety  on 
Federal  bonds  is  hereby  terminated. 

The  company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
49  FR  27251,  July  2,  1984. 


With  respect  to  any  bonds  currently  in 
force  with  Carlisle  Insurance  Company, 
bond-approving  officers  for  the 
Government  should  secure  new  bonds 
with  acceptable  sureties  in  those 
instances  where  a  significant  amount  of 
liability  remains  outstanding. 

Questions  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch. 
Finance  Division,  Financial 
Management  Service  (formerly  Bureau 
of  Government  Financial  Operations), 
Department  of  the  Treasury. 
Washington,  D,C.  20226,  telephone  (202) 
634-2319. 

Dated:  March  5.  1985. 
W.  E.  Douglas. 

Cowmtssii  i.'it^r.  Financial  Management 

Service. 

|KR  Dor  8S-iiiH  F  !ed  3-22-85;  8:45  am) 

BILLING  COO£  4J10-35-M 

(Dept.  Circ,  570,  1984  Rev.,  Supp.  No,  10! 

Surety  Companies  Acceptable  on 
Federal  Bonds 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  F'ederal  bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308  Title  31  of 
the  United  States  Code  An  underwriting 
limitation  of  S208,()(X)  has  been 
established  for  the  company. 

Name  of  Company:  First  California 

Property  and  Casualty  Insurance 

Company 
Business  Address:  23621  Park  Sorrento. 

Suite  101,  Calabasas,  California  91302 
State  of  Incorpomtion:  California 

Certificates  of  Authority  expire  on 
|une  30  each  year,  unless  renewed  prior 
to  that  date  or  sooner  revoked.  The 
certificates  are  subject  to  subsequent 
annual  renewal  so  long  as  the 
companies  remain  qualified  (31  CF"R 


Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Department  Circular  570,  with  details  as 
to  underwriting  limitations,  areas  in 
which  licensed  to  tra-isart  suretv 
business  and  other  information  Federal 
bond-approving  officers  should  annotate 
their  reference  copies  of  the  Treasury 
Circular  570,  1984  Revision,  at  page 
27253  to  reflect  this  addition.  Copies  of 
the  circular,  when  issued,  may  be 
obtdired  from  the  Surety  Bond  Brain, h. 
Finance  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20226, 

Dated:  March  8.  19a'^ 
VV'.E.  Douglai). 

Commissioner,  Financial  Management 
Service. 

\VR  Doc.  8r.-r59-!,5  Fil.'ii  3-:C-8.'S.  8:45  am) 
8UXIMC  CODE  4aiO-3S-M 


I  Dept.  Circ.  570,  1984  Rev..  Supp.  No.  121 

Surety  Companies  Acceptable  on 
Federal  Bonds 

A  Cer'ificate  c'f  .i^uthority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308  Title  31  of 
the  United  States  Code  An  underwriting 
limitation  of  5100,000  has  been 
established  for  the  companv 

Name  of  Company:  Far  West  Insurance 
Company 

Business  Address:  6301  Ov%ensmouth 
.Avenue.  #340  Wntidland  Hills.  C.-\ 
91367 
State  of  Incorporation:  California 

Certificates  of  Authority  expire  on 
)une  30  each  year,  unless  renewed  prior 
to  that  date  or  sooner  revoked  The 
certificates  are  subject  to  subsequent 
annual  renewal  so  long  as  the 


11782 


I 

Federal  Register  /  Vol.  50.  .\o.  57  /  Monday.  March  25,  1985  /  Ncticps 


companies  remain  qualified  (31  CFR. 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Department  Circular  570,  with'dttails  as 
to  underwriting  limitations,  areas  in 
which  licensed  to  transact  surety 
business  and  other  information.  Federal 
bond-approving  officers  should  annotate 
their  reference  copies  of  the  Treasury 
Circular  570,  1984  Revision,  at  page 
27253  to  reflect  this  addition.  Copies  of 
the  circular,  when  issued,  may  be 
obtained  from  the  Surety  Bond  Branch. 
Finance  Division.  Financial 
NJanagement  Service,  Department  of  the 
Treasury'.  Washington.  DC  20226. 

Da  led:  March  8.  I<«i5 

W.E.  Douglas, 

Conwiissuuifr.  Finuncial Mcna^tnient 
Serv'.ce 

|FR  Doc.  85-6916  Filed  3-C2-H5;  8:45  am] 

MLUNG  CODE  MIO-aS-M 


(Dept  Circ.  570.  1984  Rev.,  Supp.  No.  131 

Surety  Companies  Acceptable  on 
Federal  Bonds  Gramercy  Insurance 
Company 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  compan> 
under  sections  9304  to  9308  Title  31  of 
the  United  States  Code.  An  underwriting 
limitation  of  $203,000  has  been 
established  for  the  company. 

Name  of  Company:  Gramercy  Insurance 

Company 
Business  Address;  P.O.  Box  5325C. 

Houston.  TX  77052 
State  of  Incorporation:  Texas. 

Certificates  of  Authority  expire  on 
)une  30  each  year,  unless  renewed  prior 
to  that  date  or  sooner  revoked.  The 
certificates  are  subject  to  subsequent 
annual  renewal  so  long  as  the 
companies  remain  qualified  (31  CF'R 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  [uly  1  in 
Department  Circular  570,  with  details  as 
to  underwriting  limitations,  areas  in 
which  licensed  to  transact  surety 
business  and  other  information.  Federal 
bond-approving  officers  should  annotate 
their  reference  copies  of  the  Treasury 
Circular  570,  1984  Revision,  at  page  " 
27253  to  reflect  this  addition.  Copies  of 
the  circular,  when  issued,  may  be 
obtained  from  the  Surety  Bond  Branch. 
Finance  Division.  Financial 
Management  Service.  Department  of  the 
Treasury.  Washington.  DC  20226 


Dated:  March  18.  1985., 

W.E.  Douglas, 

Comnrlssioncr.  Financial  Afaiic^rmenl 
Senice. 

[FR  Doc  85-6312  Filed  3-122-85:  8:45  am| 

BILLING  COOC  4C10-35-M 


4^ 


internal  Revenue  Service 

Tax  Forms  Coordinating  Committee; 
Request  for  Forms  Suggestions 

As  part  of  its  annual  forms  review 
process,  the  Internal  Revenue  Service  is 
inviting  written  comments  and 
suggestions  for  improving  its  tax  return 
form.s,  instructions,  and  related 
schedules.  The  comments  may  apply  to 
any  tax  form  issued  by  the  Internal 
Revenue  Service.  However,  the  Service 
would  particularly  appreciate  specific 
suggestions  on  ways  to  reduce 
paperwork  on  the  tax  forms.  The  written 
submissions  should  be  self-explanatory 
and  in  sufficient  detail  to  communicate 
clearly  what  is  being  suggested.  Careful 
consideration  will  be  given  to  all 
comments  and  suggestions  received. 
However,  individual  responses  to  the 
submissions  will  not  be  made  because 
of  the  volume  of  correspondence 
expected. 

In  order  to  meet  our  work  schedule 
and  early  printing  deadlines,  we  request 
that  written  submission  be  received  by 
June  3.  1985. 

Comments  and  suggestions  should  be 
sent  to  the  Chairman,  Tax  Forms 
Coordinating  Committee,  Room  5577, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  \.W..  Washington. 
DC.  20224.  Further  information  about 
this  notice  may  be  obtained  by  calling 
(202)  566-6150. 

Dm  ted  .March  19.  1985. 
Edmund  I.  Goluag, 

Diivctor.  Tax  Forms  and  ^blications 

D/ 1  is  ion. 

jFR  Doc.  85-7023  Filed  3-a2-85:  8:45  amj 

BILLING  CODE  4«3(M)1-M 


VETERANS  ADMINISTRATION 

Finding  of  No  Significant  Impact;  Mann 
Building  Replacement;  Michigan 
Veterans  Facility;  Grand  Rapids,  Ml 

The  Veterans  Administration  (VA) 
has  assessed  the  potential 
environmental  impacts  that  may  occur 
as  a  result  of  the  proposed  construction 
of  a  replacement  structure  for  the  Mann 
Building  at  the  Michigan  Veterans 
Facility  in  Grand  Rapids,  Michigan,  The 
estimated  project  cost  is  approximately 


$7,6  million.  This  is  a  magnitude 
estimate  and  is  subject  to  revision. 

This  project  involves  the  construction 
of  a  replacement  facility  to  alleviate 
major  violations  of  henhh,  welfare,  life 
safety  and  Veterans  Administration 
codes  in  the  existing  structure.  Recent 
trends  in  the  use  of  the  Mann  Building 
have  been  toward  nursing  care  for 
which  the  building  is  ill-suited,  having 
been  designed  for  domiciliary  use. 

Project  impacts  will  involve 
construction  activities  affecting  the 
immediate  veteran-home  environment: 
however,  a  new  code-complying 
structure  will  allow  for  safe 
continuation  of  existing  service  to  iwi 
veterans. 

Construction  related  tiaffic  may  cause 
disruption  of  on-site  traffic  flow.  In 
addition,  construction  noise  associated 
with  the  development  of  the  new 
nursing  hom.e  facility  is  likely  to  cause 
annoyance  to  patients  in  the  adjacent 
structure.  The  impact  of  dust  and  fumes 
that  will  exist  during  construction  will 
be  of  short  effect  lasting  only  during  that 
phase  of  project  development.  In 
relation  to  both  construction  and 
operation,  the  new  facility  will  be  built 
in  accordance  with  applicable  Federal. 
Slate  and  local  air  quality  standards 

The  significance  of  the  identified 
impacts  has  been  evaluated  relative  to 
the  considerations  of  buth  context  and 
intensity,  as  defined  by  the  Council  on 
Environmental  Qualitv  (Title  40.  CFR 
1508,27). 

This  Environmental  Assessment  has 
been  performed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  Regulations. 
§§  1501.3  and  1.508.9"  Title  40,  Code  of 
Federal  Regulations,  A  "Finding  of  No 
Significant  Impact"  has  been  reached 
based  on  the  infor.mation  presented  in 
this  assessment. 

The  assessment  is  being  placed  for 
public  examination  at  the  Veterans 
Administration,  Washington,  DC. 
Persons  wishing  to  examine  a  copy  of 
that  document  may  do  so  at  the 
following  office:  Associate  Deputy 
Administrator  for  Logistics,  Room  501 
Veterans  Administration,  810  Vermont 
Avenue.  NW.,  Washington,  D.C.  (202 
389-3544),  Questions  or  requests  for 
single  copies  of  the  Envi.-onmental 
Assessment  may  be  addressed  to  the 
above. 

Dated:  March  18.  1985. 
By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr.. 

Di'puty  Ac/ni:ru'strator. 

jFR  Doc.  85-7004  Filed  3-22-85;  8:45  am| 

BILLING  CODE  t32(M)1-M 
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FEDERAL  COMMUNICATIONS  COMMISSION 

Mwrch  21.  1985. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  March  28.  1985.  which  is 
scheduled  to  commence  at  9;30  A.M..  in 
Room  856.  at  1919  M  Street.  NW.. 
Washington.  DC. 

Agenda.  Item  Nu..  and  Subjet't 

Common  Carrier — 1 — Title:  Petition  filed  by 
United  Satellite  Communications.  Inc. 
(USCI)  requestmg  preemption  of  local 
zoning  regulations  of  receive-only  satellite 
earth  stations.  Summary:  The  Commission 
will  consider  a  petition  filed  b\  USCI 
requesting  preemption  of  local  zoning 
regulations  that  USCI  asserts  unreasonably 
interfere  with  the  right  to  construct  and  use 
receive-only  satellite  earth  stations. 

Common  Carrier — 2 — Title:  MCI 
Telecommunications  Corporation 
Determination  of  Interstate  and  Intrastate 
Usage  of  Feature  Group  A  and  Feature 
Group  B  Access  Service.  Summary  The 
Commission  will  consider  MCls  petition 
tor  a  declaratory  ruling  that  the 
Commission  has  preempted  state  and  local 
regulation  of  the  manner  of  determining 
quantities  of  usage  on  which  to  base 
charges  for  intrastate  switched  access 
service. 

Common  Carrier — 3 — Title:  Notice  of 

Proposed  Rulemaking;  Delanffing  of  Billing 
and  Collection  Services,  Summary:  The 
Commission  will  consider  isssuing  a  notice 
of  proposed  rulemaking  regarding  the 
detariffing  of  billing  and  collection 
services. 

Common  Carrier — 4 — Title;  Preemption  of 
State  Entry  Regulation  in  the  F>ubhc  Land 
Mobile  Service;  Notice  of  Proposed 
Rulemaking,  Summary  The  Commission 
w;!l  consider  a  Notice  of  Proposed 
Rulemaking  proposing  to:  (1)  preempt  state 
regulation  that  has  the  effect  of  prohibiting 
or  impeding  the  entry  of  common  carriers 
providing  conventional  paging  or  two-way 
mobile  services;  (2)  forbear  from  all  federal 
rate  regulation  of  these  earners. 

Common  Carrier — 5 — Title:  Notice  of 
Proposed  Rulemaking  to  detariff  the 


insldlldtion  and  mainterirt.ice  of  .r.side 
winng.  Summary  The  Commission  will 
consider  whether  to  institute  a  rulemaking 
proceeding  to  consider  dptariffing  the 
ins'allation  and  maintenance  of  inside 
wiring  Related  issues  are  (1 1  whether  the 
Conimissian  should  proposie  to  delanff  the 
maintenance  of  both  simple  and  complex 
inside  wiring;  and  (2j  who  should  own 
vMring  once  it  is  fully  amortized. 

Common  Carrier — 6 — Ti;ie:  Memorandum 
Opinion  and  Order  m  CC  Docket  No.  78-72 
Phase  I,  In  the  Matter  of  NfTS  and  WATS 
Market  Structure  Summary:  The 
Commission  will  consider  whe'.her  to 
affirm  the  modifications  made  to  the  access 
charge  plan  m  the  Secor.d  Reconsideration 
Order. 

Mass  Media — 1 — Title:  Changes  in  AM 
Technical  Rules  to  Reflect  New 
International  Agreements  Summ.ary;  The 
Commission  issued  a  .Nutice  of  Proposed 
Rule  Making  in  Docket  &4-r52  proposing  to 
make  a  series  of  changes  in  A.M  technical 
rules  to  reflect  new  international 
agreements  which  have  been  or  are  being 
negotiated.  The  Report  and  Order  resolves 
issues  raised  in  this  proceeding. 

Mass  Media — 2 — Title:  A.M  Directional 
Antenna  Proof  of  Performance  Field 
Strength  Measurements  Sum.mary':  The 
Commission  will  consider  issuing  a  .Notice 
of  Proposed  Rule  Making  to  review  its 
R:i!es  that  require  A.M  broadcast  licensees 
using  directional  antenna  systems  tc 
perform  proof  of  performance  field  strength 
measurements  and  that  specify  sampiinij 
systems  for  antenna  m.onitors. 

Mass  Niedia — 3 — Title-  Amendment  of  the 
Commission's  Rules  to  F.xpand  the  Use  of 
Automatic  Transmission  Systems  for  AM. 
"  FM.  and  Television  Broadcast  Stations. 
Summary  :  The  Commission  will  consider  a 
Notice  of  Proposed  Rule  Making  to  extend 
the  provisions  for  automatic  transmission 
systems,  permitting  such  opera'ion  at 
directional  AM.  and  television  broadcast 
stations. 

Mass  .Media— 4^Trtle:  Application  for 
Review  (CSR-2591fxl),  filed  November  30. 
1964.  b>  Western  Comm.unications.  Inc. 
Summary:  The  Commission  will  consider 
whether  to  grant  an  applioat:'-'n  for  review 
of  the  decision  of  the  Chief  of  'he  Mass 
Media  Bureau,  dismissing  a  petition  for 
waiver  of  Section  76.501(a)(2)  of  the 
Commission's  Rules. 

Mass  Media — S^Title:  License  renewal 
application  of  Station  WBUZ.  Fredonia. 
New  York;  supplemental  license  renew.*! 
application;  informal  obiec':on  to  the 
license  renewal  application  and  related 
pleadings;  a  supplemental  informal 
objection  and  related  pleadings:  an 
application  for  consent  to  the  assignment 
of  the  license  of  WBUZ.  and  a  petition  to 
deny  the  assignment  application  and 
related  pleadings.  Summary:  The 
Commission  considers  whether  to  grant  the 


!:'.ense  renewal  applicatics  and 
application  to  assign  the  license  of  Station 
V\BUZ,  Fredonia  New  York  or  v.hetherlo 
designate  the  license  renewal  applications 
for  an  evidentiary  hearing  based  upon 
allegations  raised  in  the  mformdl 
objections. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  ma\  be  obtained  from 
ludith  Kurtich.  FCC  Office  of 
Congressional  and  Public  Affairs, 
telephone  number  (202)  254-7674. 
William  |.  Tricarico. 
Secretary.  Federal  Communications 
Commission. 

[FR  Doc.  85-7104  Filed  3-21-85;  3i46  pm] 

BILLING  CODE  S712-01-W 


FEDERAL  ENERGV  REGULATORY 
COMMISSION 

March  20,  1985 

The  following  notice  of  meeting  is 

published  pursuant  to  section  31d]  of  the 
Government  in  the  Sunshine  Act  fPub.  L. 
No.  94-i09).  5  U.S.C.  552bi 

TIME  AND  DATE:  10:00  a.m.,  March  27, 

1985. 

PLACE:  825  North  Capitol  Street.  NE.. 

Room  9306.  Washing'on,  D  C  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice, 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  F  Plumb. 
Secretary.  Telephone  (202)  357-«400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  l!  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Division  of  Public 
Information. 

Consent  Power  Agenda.  810th  Meeting — 
March  2".  1985.  Regular  Meeting  (10:00  a.m.) 

CAP-1 
Proiei  t  .No  fto76-000,  Stockport  Milling 
Compan\',  Inc. 
CAP-2. 

Project  No  8321-000,  Murray  W  Thurston. 
Inc. 
CAP-3. 

Project  No.  6434-005.  Thomas  A.  Nelson 
C,\P-4 


I 
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Project  .\o.  6441-003,  South  Fork 
Hydroelectric  Associatinn 
CAP-5. 

Project  No  472-005.  I'tdh  Power  f,  light 
Company 
CAP-6. 

Proiect  No.  7188-Oa).  the  Public  Senue 
Company  of  New  Hampshire  and  the 
.New  Hampshire  Water  Resoun  es  Board 
CAP-7. 

Project  No  7358-002,  Sail  U,ke  County 
Water  Conservancv  District 
CAP-8. 

Project  No.  4684-001.  Long  Lake  Energy 

Corporation 
Project  No.  5511-001,  New  York  State 
Enersy  Research  and  Development 
Authontv 
CAP-9. 

Docket  No.  ER85-264-000.  Uuquesne  Light 
Company 
CAP-10. 

Docket  Nos.  ER8o-15«-001  .ind  ER84-f.()4-~ 
000.  Southwestern  J\iblic  Service 
Company 
CAP-11 

Docket  Nos.  ER77-175-0O4  (remand).  ER7ft- 
19-000  (Phase  II).  et  al..  and  ER81-58ft- 
000.  Florida  Power  *  Light  Companv 
CAP-12 

Docket  No.  ER84-359-002.  Montana  Power 
Company 
CAP-13 

Docket  Nos  ER83-396-000  and  ER83-728- 
000.  Northern  India.na  Public  Seryice 
Company 

Corsrilt  Miscellanpous  A};enda 
CAM-1. 

Omitted 
CAM-2. 

Omitted 
CAM-3. 

Docket  No.  RM79--6-236  ( levas— 9 

Addition  VI),  high-cost  gas  produced 

from  tight  formations 
CANJ^ 

Docket  No.  SA8O-10-005.  RJB  Cis  Pipe 

Line  Company 
C.-\.V1-5.  Docket  Nos.  RA83-1 1-0(X)  and 

R.^Sa-lS-OOO  (consolidated),  Dow 

Chemical  US. A.  and  Texas  City 

Refining.  Inc. 
CAM-6.  Omitted 
CAM-7.  Docket  .No.  GP85-8-000.  Forest  Oil 

Corporation 
CAM-fl.  Docket  No.  GP82-20-000.  Public 

Ser\  ice  Company  of  Oklahoma 
C.AM-9.  Docket  No.  GP82-14-000.  Tennec;o 

Oil  Company 

Ciinsfnl  Cos  A^^rndci 

C.'\G-1   Docket  No.  RP80-K16-(X),'^,  Southern 

Natural  Gas  Company 
C.\G-2.  Docket  No,  RPSS-^MWl,  Overlhrust 

Pipeline  Company 
C.\G-3.  Docket  .Nos.  TA85-2-62-000  and  (X)l 

(PGA85-2).  Pacific  Offshore  Pipeline 

Company 
C,-\G-1,  Docket  .Nos.  TA85-2-52-(MX).  001 

(PGA85-2)  and  RP84-77-002.  Western 

Gas  Interstate  Company 
CACr-5  Docket  Nos.  T.\85-2-J2-(XXl  and  001 

(PGA85-::'  *  1PR85-21,  Transwestern 

Pipeline  Company 


CAG-6.  Docket  Nos.  TA83-2-34-000  and  001 

IPCA85-2).  Florida  Gas  Transmission 

Company 
C,\G-7,  Docket  .Nos.  T.-\a5-2-33-000  and  001 

(PGAa5-2|,  Ei  Paso  Nstural  Gas 

Company 
C/\G-8.  Docket  .\os,  TA85-2-31-000  and  GDI, 

.Arkla  Energ>  Resources  Company 
C.\C;-9  Docket  .Nos,  TA85-2-7-000  and  001 

(PGA85-2).  Southern  Natural  Gas 

Company 
C,\C;-10.  Docket  Nos,  TA85-2-v>-002  (PGA85- 

2a),  RP85-102-000,  TA85-3-5-000,  001 

(PGA85-3)  and  T,\85-3- 5-002  (PG.A.85- 

3dl.  Midwestern  Gas  Transmission 

Company 
CAG-11.  Docket  No,'*   RP83-6&-006,  Rl'84-19- 

000,  001.  RP85-12-001  and  CP84-.397-001. 
.Natural  Gas  Pipeline  Company  of 
America 

C.'\G-12.  Docket  .No   RP85-n  1-000, 

Southwest  Gas  Corporation 
CAC;-13,  Docket  No  RP85-112-O00.  Boundary 

Gas,  Inc. 
C.^G-H.  Docket  Nos.  RP67 -8-000  and  AR61- 

1,  et  al..  Transwestern  Pipeline  Company 
CAG-15,  Docket  No  TAR5-1 -53-004,  KN 

Energy,  Inc. 
C.AC^ie.  Docket  No.  RP85-69-001,  Penn-York 

Energy  Corporation 
CAG-17   Docket  No.  RP84-^9-004.  Gas 

Gathering  Corporatiun 
CAG-18.  Docket  No  T.-\85-l-22-000. 

Consolidated  Gas  Transmission 

Corporation 
C.AG-19,  Docket  No  RP85-33-000,  Pacific 

Interstate  Offshore  Company 
CAG-20,  Docket  Nos.  ST81 -258-002.  STBl- 

437-001,  ST82-12r-001.  ST84-«1-000  and 

ST84-431-000.  Liberty  Natural  Gas 

Company 
CAG-21,  Docket  Nos,  ST83-439-001.  ST81- 

106-001,  ST82-193-001,  ST82-194-001. 

STa2-l  95-001,  ST83-.5O-001,  ST83-327- 

im.  ST83-481-000,  STb3-6,34-000,  ST84- 

101-000,  ST84-218-(XX)   ST84-21 9-000. 

ST84-524-000,  ST84-11 38-000,  ST85-70- 

000  and  ST85-ri-0(X),  Producers  Gas 

Company 
CAG-22,  Docket  Nos,  ST81-207-003.  ST81- 

26»-001  and  ST82-21 4-001 ,  Monterey 

Pipeline  Company 
CAG-23,  Docket  No.  ST81-193-002,  Somerset 

Gas  Seryice 
C.-\G-24,  Docket  No,  RI76-2&-004.  Arkansas 

Louisiana  Gas  Company  v.  Frank  J.  Hall, 

et  al, 
C.-\G-25  D'.icket  .Nos,  RI74-188-049  and  R175- 

21-044,  Independent  Oil  &  Gas 

Association  of  West  Virginia 
CAG-26,  Omitted 
CAG-27  Docket  No,  C185-244-000,  Arkoma 

Production  Company 
CAG-28,  Docket  No,  CI85-239-000,  Samson 

Resources  Company 
CAG-29,  Docket  No,  CI85-1 67-000.  Chevron 

USA,  Inc 
CAC;-30,  Docket  Nos,  CP64-539-001  and  002. 

El  Paso  Natural  Gas  Company  and 

Producer-Suppliers  of  El  Paso  Natural 

Gas  Company  1 

CAG-31.  Omitted  | 

CAG-32.  Docket  Nos,  CP83-14-070  and  074. 

Northern  Natural  Gas  Company  Division 

of  Internorth.  Inc. 


CAG-33.  Docket  No  CP84-100-000,  Arkansas 

Louisiana  Gas  Company,  a  division  of 

Arkla,  Inc, 
CAG-34  Docket  .No  CP84-544-000, 

Northwest  Central  Pipeline  Corporation 
Docket  No.  CP84-668-000.  Northern 

Natural  Gas  Company  Division  of 

Internorth.  Inc. 

I.  Licensed  Project  Matters 
P-1. 

Docket  Nos.  EL8O-19-000  and  004, 

Massachusetts  Municipal  Wholesale 

Electric  Company  v  Power  Authority  of 

the  State  of  New  York 
Docket  .Nos,  EI.80-24-000  and  002, 

Connecticut  Municipal  Electric  Energy 

Cooperative  v.  Power  Authority  of  the 

State  of  New  York 
Docket  Nos  EL7a-24-029,  Municipal 

Electric  L'tilities  Association  of  New 

York  State  v.  Power  Authority  of  the 

State  of  New  York 
P-2. 

Docket  Nos.  EL85-1 3-000,  Georgia  Power 

Company 
P-3, 
Omitted 

II.  Electric  Rate  Matters 
ER-1, 

Docket  No.  ER82-412-000.  Kansas  Gas  and 
Electric  Company 

Miscellaneous  Agenda 
M-1. 

Reserved. 
M-2. 

Reserved 
M-3. 

Docket  Nos,  R.M83-72-001  through  009,  first 
sales  of  pipeline  production  under 
section  2(21)  of  the  Natural  Gas  Policy 
Act  of  1978 
Docket  Nos,  RM82-16-001  through  009.  first 
sales  by  affiliates 
M-4, 

Docket  No,  GP8O-43-O05  (Phase  II), 

Northern  Natural  Gas  Company,  Division 
of  Internorth,  Inc. 

I.  Pipeline  Rate  Matters 
RP-1. 

(A)  Docket  Nos  RP83-8-000  and  001, 
Columbia  Gas  Transmission  Corporation 
v,  Tennessee  Gas  Pipeline  Company,  a 
division  of  Tenneco,  Inc..  et  al. 

(B)  Docket  No.  TA85-1-9-002  (PGA85-1. 
GRI85-1  and  IPR85-1).  Tennessee  Gas 
Pipeline  Company,  a  division  of  Tenneco 
Inc, 

H.  Producer  Matters 
Cl-1. 

Omitted 

III.  Pipeline  Certificate  Matters 
CP-1. 

Docket  .No.  CP75-104-040.  High  Island 

Offshore  System 
CP-2, 
Docket  No.  CPe3-284-001 ,  Southwest  Gas 

Transmission  Company 
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Docket  No.  CP83-376-O01.  El  Paso  Natural 
Gas  Company 
Kenneth  F.  Plumb 
Secretary . 
[FR  Doc.  85-7066  Filed  3-21-85;  11:24  am] 

BILLING  CODE  6717-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 


NOTICE  OF  PREVIOUSLY  HELD  EMERGENCY 
MEETING. 

TIME  AND  DATE:  ^40  A.m..  Wednesday. 
March  19.  1985. 

place:  1776  G  Street,  WV    Washington. 

1)  C  6th  Floor. 

STATUS:  Closed. 

MATTER  CONSIDERED: 

1.  Settlument  of  Litigation. 

The  Board  unanimously  voted  that  the 
Agency  business  required  that  a  meeting  be 
held  with  less  than  the  seven  days  advance 
notice. 

The  Board  voted  to  close  the  meeting  under 
exemption  (9)(B).  The  General  Counsel 
certified  that  the  meeting  could  be  closed 
under  th.U  exemption. 

FOR  MORE  INFORMATION  CONTACT: 

Rosemary  Brady.  Secretdry  of  the  Board, 

telephone  (202)  357-11  (TO.  " 

Rosemary  Brady. 

Secretary  of  the  Board. 

[FR  Doc.  85-7083  Filed  3-21-85;  12:35  pm) 
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Monday 
March  25,  1985 


Part  II 


Office  of  Personnel 
Management 

5  CFR  Parts  293,  430,  530,  et  al. 

Performance  Management  and 
Recognition  System;  Interim  Rulemaking, 
With  Comments  Invited 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  293,  430,  530,  531,  536, 
540.  595,  and  771 

Performance  Management  and 
Recognition  System 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  rulemaking,  with 

(  oriirr.cnts  invited. 


1 


of  the  interim 


summary:  The  Office  of  Personnel 

.Mdnagcment  jOPM)  is  issuing; 
rt  ;4ulatiuns  to  implement  the 
Performance  Management  and 
Recognition  System  (PMRS).  This 
Svstem.  mandated  by  Title  II  of  the  Civil 
Service  Retirement  Spouse  Equity  Act  of 
1984.  replaces  ihe  Merit  Pay  System  for 
I-cderai  supervisors  and  managers.  The 
new  System  bases  supervisors'  and 
n.anagers'  pay  and  awards  on  their 
performance,  and  provides  for  a  more 
extensive  performance  award  system 
than  in  the  past. 
DATES: 

F.ffective  date:  October  1. 1984. 

Comment  date:  To  be  considered, 
comments  must  be  received  by  May  24. 
\UH5. 

Due  Uite:  OPM  must  receive 
ferformnnce  Management  Plans  150 
da\s  before  the  end  of  the  agency 
.  I'praisal  period. 

Implementation  date:  Agencies  must 
Ki'plement  their  Performance 
Management  Plans  120  days  before  the 
end  of  die  agency  appraisal  period. 
ADDRESS:  Send  or  deliver  written 
cn.-'tm.ents  to:  John  \V.  Fossuni,  Assistant 
Uirf  I  tor.  Office  of  Performance 
Managemen'/WED.  Office  of  Personnel 
Management.  1900  E  Street,  NW.,  Room 
7520.  Washington,  DC.  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

1,1-  k  Pokoyk.  (202)  632-5653. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Service  Retirement  Spouse  Equity  Act  of 
Ui^4.  P'ob.  L.  98-615.  requires  the" 
establishment  of  the  Performance 
Management  and  Recognition  System 
IPMRS).  This  System  replaces  the  Merit 
P.iv  System  for  Federal  Government 
supervisors  and  management  officials  in 
yrades  GS-13  through  GS-ln. 

I'nder  the  PMRS.  Federal  agencies 
Will  determine  these  managers'  and 
supervisors'  pay  and  awards  based  on 
their  performance.  At  5  U.S.C.  4302a  and 
,"409.  the  law  requires  OF'M  to  prescribe 
regulations  to  carry  out  the  new^  System 
These  regulations  supplement  and 
implement  chapters  43  and  54  of  title  5, 
L'S.  Code,  and  should  be  read  together 
u  iih  those  provisions  of  the  law. 


Following  is  a  summa 
regulations. 

Performance  Management  Plans 

For  initial  implementation  of  the 
PMRS.  agencies  must  submit  PMRS 
Performance  Management  Plans  to  OPM 
150  days  before  the  end  of  the  agency 
appraisal  period.  OPM  will  provide 
agencies  with  a  Performance 
Management  Plan  Checklist,  containing 
all  the  components  necessary  for 
approval  of  the  PMRS  Performance 
Management  Plan.  After  OPM  approval, 
agencies  must  implement  the  Plans  no 
later  than  120  days  before  the  end  of  the 
appraisal  period  to  assure  that  PMRS 
employees  are  under  performance 
elements  and  standards  for  the  90-day 
minimum  appraisal  period. 

For  purposes  of  taking  performance- 
based  actions  under  5  U  S.C.  4303,  the 
agency's  current  performance  appraisal 
plan  will  be  in  effect  until  OPM 
approves  the  performance  appraisal 
segment  of  PMRS  Performance 
Management  Plans. 

Beginning  with  the  first  pay  period 
beginning  in  October  1985.  pay  increases 
will  be  based  on  performance  ratings 
under  the  new  Performance 
Management  Plans, 

Performance  Appraisal — Part  430, 
Subpart  0 

1.  A  new  Subpart  D  covers 
performance  appraisal  for  GS-13 
through  GS-15  supervisors  and 
management  officials,  the  same 
employees  who  were  covered  under  the 
Merit  Pay  System. 

2.  Each  agency  will  develop  a 
performance  appraisal  9ystem(s)  as  part 
of  its  overall  Performance  Management 
Pian(s)  for  PMRS  employees. 

3.  Agencies  will  be  required  to  provide 
all  covered  employees  and  their 
supervisors  with  training  and 
information  on  the  performance 
appraisal  process. 

4.  Performance  appraisal  results  will 
be  used  to  provide  information  to 
employees  on  their  performance  and 
how  it  may  be  improved.  The  results 
will  also  be  used  to  provide 
accountability  for,  and  evaluate 
accomplishment  of.  organizational  goals 
and  objectives  at  both  the  individual 
and  organizational  levels,  as  part  of  an 
integrated  management  system. 
Performance  appraisal  results  will  be 
used  as  a  basis  for  employees'  pay 
adjustments,  performance  awards, 
promotions,  training,  reductions  in 
grade,  reassignments.  retention,  and 
removal, 

5.  Performance  appraisal  systems  will 
provide  for: 


— written  performance  elements  and 
standards  for  each  PMRS  employee, 
developed  by  joint  participation  of  the 
supervisor  and  the  employee; 

— performance  standards  written  at 
the  "Fully  Successful"  level  for  each 
performance  element: 

— critical  and  (as  needed)  non-critical 
performance  elements.  When  non- 
critical  elements  are  used,  more  weight 
must  be  given  to  critical  elements  than 
to  non-critical  elements  when  deriving  a 
summary  rating; 

— a  minimum  of  three  rating  levels  for 
each  element; 

— five  summary  rating  levels  to  be 
derived  from  element  ratings.  The  five 
summary  rating  levels  are: 

Level  5  Two  levels  above  "Fully 

Successful"  (e.g.,  "Outstanding") 
Level  4  One  level  above  "Fully 

Successful "  (e.g.,  "Exceeds  Fully 

Successful") 
Level  3  "Fully  Successful',  the  expected 

level  of  performance 
Level  2  One  level  below  "Fully 

Successful"  (e.g..  "Minimally 

Successful") 
Level  1  Two  levels  below  "Fully 

Successful"  (e.g..  "Unacceptable") 

6.  Employees  must  receive  level  1 
summary  performance  ratings  if  their 
performance  on  one  or  more  critical 
elements  is  rated: 

— below  "Fully  Successful"  in  a 
system  with  only  one  element  rating 
level  below  "Fully  Successful",  or 

— at  the  second  level  below  "Fully 
Successful "  in  a  system  with  two 
element  rating  levels  below  "Fully 
Successful". 

7.  In  systems  where  performance 
standards  are  not  established  at  either 
level  below  "Fully  Successful", 
employees  performing  below  "Fully 
Successful"  on  one  or  more  critical 
elements  will  have  to  be  given  a 
Performance  Improvement  Plan  (PIP), 
and  a  new  appraisal  period  (minimum 
30  days)  to  improve  their  performance. 
The  PIP  will  explain  employee 
deficiencies  and  steps  the  employee 
must  take  to  resolve  these  deficiencies. 
The  PIP  must  communicate  performance 
standards  for  at  least  one  level  below 
"Fully  Successful"  for  the  critical 
elements  in  which  the  employee  was 
perform.ing  below  "Fully  Successful". 

8.  Agencies  will  generally  rate 
employees  annually:  the  minimum 
appraisal  period  is  90  calendar  days, 

9.  Each  employee's  performance 
elements,  standards,  summary  ratings, 
and  performance-based  personnel 
actions  will  be  reviewed  and  approved 
by  an  official  at  a  higher  level  than  the 
appraising  official.  After  higher  level 
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review,  performance  ratings  will  be 
provided  in  writing  to  the  employees. 

10.  Employees  cannot  appeal  their 
ratings  outside  the  agency;  however, 
they  have  the  right  to  reconsideration  of 
their  ratings  upon  their  request  by  an 
agency  official  who  is  at  a  higher  level 
than  the  appraising  and  reviewing 
officials. 

11.  When  an  employee  is  on  detail  for 
120  or  more  days  within  his  or  her  own 
agency,  the  agency  is  required  to 
provide  written  elements  and  standards 
no  later  than  30  days  after  the  detail 
begins.  Agencies  must  rate  employees' 
performance  on  these  details  and 
consider  the  ratings  in  deriving  the 
employees'  summary  rating 

12.  In  rating  those  detailed  outside 
their  organization,  agencies  must  make 
every  effort  to  use  performance 
information  from  those  details. 
Requirements  include: 

— rating  the  employee  if  the  employee 
served  in  the  employing  agency  for  the 
minimum  appraisal  period; 

— obtaining  and  using  performance 
mformation  from  the  outside 
organization  if  the  employee  served 
there  for  the  mmimum  appraisal  period; 

— designating  the  employee 
"unrateable"  if  a  current  rating  cannot 
be  prepared. 

Performance  Management  and 
Recognition  System  (PMRS)— Part  540 

1.  This  new  Part  540  replaces  the 
regulations  on  the  Merit  Pay  System;  it 
covers  the  same  employees  (supervisors, 
managers,  and  management  officials  in 
GS-13  through  GS-15  positions)  who 
were  covered  under  merit  pay. 

2.  The  President  may  exclude  an 
agency,  a  unit  m  an  agency,  or  any  class 
of  employees  from  the  System.  OPM 
may  exclude  any  employee  from  the 
System.  Agencies  not  covered  by  5 
U.S.C.  chapter  43  must  establish 
equivalent  performance  appraisal 
systems  for  making  performance  pay 
decisions,  in  accordance  with  guidance 
issued  by  OPM. 

3.  Performance-based  pay  decisions 
must  be  based  on  an  employee's 
summary  performance  rating  for  the 
most  recent  appraisal  period.  Appraisal 
periods  must  end  not  earlier  than  June 
30  and  not  later  than  September  30  of 
each  year.  Each  agency  must  manage 
the  performance  appraisal  process  to 
assure  equitable  performance  pay  for 
each  employee. 

4.  Agencies  must  establish  procedures 
for  determining  performance  pay 
decisions  (total  amount  of  general 
increases,  merit  increases,  and 
performance  awards),  in  accordance 
with  OPM  instructions.  .Agencies  must 


provide  for  a  higher  level  of  review  of 
these  pay  decisions. 

5.  PMRS  employees  rated  at  level  3 
("Fully  Successful")  or  above  will 
receive  full  general  pay  increases 
(comparability)  under  Part  540. 
Employees  rated  at  level  2  will  receive 
one-half  of  the  general  increase,  and 
employees  rated  at  level  1  will  receive 
no  general  increase.  Under  this 
provision,  employees  rated  below  "Fully 
Successful"  can  receive  a  rate  below  the 
minimum  of  the  pay  range  for  their 
grade. 

6.  PMRS  empioyees  will  receive  all  or 
part  of  a  merit  increase  (an  amount 
equal  to  the  dollar  value  of  a  within- 
grade  increase  in  the  General  Schedule), 
depending  on  their  level  of  performance. 
Employees  in  the  lower  third  of  the  pay 
range  (below  the  equivalent  of  step  4  for 
the  grade)  will  receive  a  full  merit 
increase  if  they  are  rated  at  level  3 

( 'Fully  Successful")  or  above. 
Employees  in  the  upper  two-thirds  of  the 
pay  range  (at  or  above  the  equivalent  of 
step  4  for  the  grade)  will  receive  a  full 
merit  increase  if  they  are  rated  at  level  5 
("Outstanding"),  one-half  merit  increase 
if  they  are  rated  at  level  4  ("E.xceeds 
Fully  Successful "),  and  one-third  merit 
increase  if  they  are  rated  at  level  3 
("Fully  Successful").  Employees  rated 
below  level  3  will  receive  no  merit 
increase. 

7.  The  regulations  provide  procedures 
for  paying  merit  increases  to  emploiyees 
who  cannot  be  rated,  who  return  to  pa> 
status  after  approved  absences, 
including  military  and  other  leave 
status,  and  for  simultaneous  pay 
actions. 

8.  In  FY  85.  agencies  must  pay  covered 
employees  performance  awards  at  a 
minimum  of  .75  percent  of  their 
estimated  annual  payroll  for  employees 
covered  by  the  PMRS,  increasing 
incrementally  to  a  minimum  of  1.15 
percent  in  F'Y  89.  After  the  regulations 
are  implemented.  OPM  will  provide 
guidance  on  the  amount  of  the 
incremental  increases.  There  is  a 
maximum  of  1  5  percent  of  PMRS  payroll 
in  any  fiscal  year.  The  annual  payroll 
estimate  is  to  be  derived  from  such 
considerations  as;  the  number  of 
employees  covered  the  previous  year, 
their  aggregate  basic  pay,  anticipated 
significant  changes  in  the  number  of 
PMRS  employees  during  the  current 
fiscal  year,  and  the  amount  of  general 
increases  and  merit  increases  that  will 
be  paid  in  the  current  fiscal  year. 

9.  Agencies  are  required  to  give 
employees  rated  at  level  5 
("Outstanding  ')  a  performance  award  of 
at  least  2  percent  of  their  base  pay 
(except  in  FY  85).  but  not  more  than  10 
percent  annually.  An  agency  head  may 


grant  awards  up  to  20  percent  of  base 
pay  for  "unusually  outstanding 
performance."  Agencies  should  give 
performance  awards  of  not  more  than  10 
percent  to  employees  rated  at  level  4. 
Agencies  may  give  awards  to  employees 
rated  at  level  3.  not  to  exceed  10  percent 
annually.  Within  each  organizational 
element  of  an  agency  having 
responsibility  for  managing  a 
performance  award  budget,  awards 
granted  to  employees  in  the  same  grade 
rated  at  level  4  must  be  less  than  those 
received  by  employees  rated  at  level  5, 
and  awards  granted  to  employees  rated 
at  level  3  must  be  less  than  those 
received  by  employees  rated  at  level  4. 
An  exception  to  these  rules  is  provided 
in  the  case  of  an  employee  promoted 
within  the  previous  year. 

10.  The  cash  award  program  provides 
cash  awards  for  employees  whose 
suggestions,  inventions,  superior 
accomplishments,  special  acts  or 
services,  or  other  unique  personal 
efforts  contribute  to  the  efficiency, 
economy,  or  other  improvements  to 
Government  operations.  These  awards 
will  be  granted  in  accordance  with  the 
provisions  of  Part  451.  Incentive 
Awards. 

Pay  Administration — Part  531 

The  regulations  provide  that  the  merit 
increase  is  an  "equivalent  increase"  for 
the  purposes  of  pay  administration. 

Personnel  Records— Part  293 

The  regulations  require  agencies  to 
file  F'MRS  employees'  performance 
ratings  and  the  performance  plans  on 
which  the  ratings  are  based  in  their 
Official  Personnel  Folder  (OPF)  and  to 
send  these  ratings  in  the  OPF  to  the 
"gaining"  agency  when  the  employee 
transfers. 

Over  a  period  of  several  years, 
agencies  have  indicated  that  they  need 
performance  ratings  of  transferred 
employees  to  make  determinations 
about  within-grade  and  step  increases, 
reductions  in  force,  and  other  personnel 
actions  for  those  employees.  This  need 
will  be  compounded  under  the  PMRS, 
where  ratings  are  needed  for  general 
(comparability]  increases  as  well  as 
merit  increases.  Because  the  current 
personnel  records  regulations  prohibit 
agencies  from  transferring  performance 
ratings  on  non-SES  employees  to 
another  agenc\'  or  to  the  National 
Personnel  Records  Center  (NPRC)  in  an 
employee's  OPF.  we  are  revising  those 
regulations  to  allow  transfer  of  PMRS 
ratings. 

The  regulations  now  require  that 
agencies  place  performance  ratings  in 
an  employee's  OPF  and  forward  the 
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ratings  to  another  "gaining"'  office 
within  the  employing  agency,  to  another 
agency,  or  to  the  NPRC.  This  change 
would  only  affect  I'N!RS  employees' 
ratings  which  are  3  years  old  or  less. 

Technical  Changes 

Pcjrts  ,->.)(),  531.  5.^r>.  ,S95.  and  771  are 
being  amended  to  make  technical  and 
conforming  changes  such  as 
nomenclature  chan-^e s  from  Mr-rit  Pay 
System  terminology  'o  Performance 
Ma.nagement  and  Recognition  System 
terms  or  legal  citations; 

IVaivt^r  of  ?Jot:ce  of  Proposed 
H'tiemaking  ami  the  30-Day  Df.'ay  of 
I-^lff;ct/veiu'ss  Dole 

I  find  that  good  cause  exists  for 
waivip;^  the  general  notice  of  proposed 
ruiemakir.g  and  30-day  delay  of 
effectiveness  date  under  5  US  C.  55;}  (Ij) 
and  (d).  Congress  has  provided  that  Pub. 
L.  9(1-615  is  retroactive  to  October  1. 
19a4.  and.  accordmgly.  these  regulation^ 
must  govern  the  same  period. 

Agencies  must  have  the  rules  in  eiTci:! 
to  implement  the  Performance 
.Management  and  Recognition  System, 
under  whi^h  certain  actions  are  required 
to  be  taken  on  the  first  day  of  the  first 
pay  pr>rii!d  in  October  1984. 

E.G.  12291  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l,h) 
of  E.G.  12291.  Federal  Regulation. 

Rej^ulalory  Flexibility  Act 

I  coitify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
stibstantial  number  of  small  entities 
because  the  regulation  will  only  affect 

Covprnment  employees. 

LJht  of  Subjects 

5  CFR  Part  293 

Archives  and  records,  Government 
employees.  Privacy. 

'y  CFR  Part  430 

tiovernment  employees, 
.Administrative  practice  and  procedure. 
Reporting  requirements. 

.7  CFR  Part  530 

Government  employees.  Wages. 

r,  CFR  Part  53 1 

Government  employees.  Wages, 
.Administrative  practice  and  procedure. 

5  CFR  Part  536 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 

.■;  CFR  Part  540 

Govemm^ent  em.ployoes.  Wages. 


.5  CFR  Pert  305 

Government  emj  loyees,  Health 
professions.  Wagci ;. 

5  CFR  Part  771 

Government  emoloyees. 
Administrative  prajctice  and  procedLire. 
i;.S.  Orf'ce  of  Personnel  Management. 
Donald  }.  Dcvinn, 
f)!  rector. 

Accordingly,  thelOffice  of  Personnel 
Management  is  anJending  Title  5,  Code 
of  Federal  Regi.lat|Dns,  as  follows: 

PART  293— PERSONNEL  RECORDS 

1.  Section  293.304  is  revised  to  read  as 
follouT 

Subpart  C— Official  Personnel  Folder 

S  293  304     Maintenance  and  content  Of 
foidei. 

The  head  of  each  agency  shall 
maintain  in  the  Official  Personnel  Folder 
the  reports  of  selection  and  other 
personnel  actions  named  in  section  2951 
of  title  5,  United  States  Code,  and 
current  performance  ratings  of  record, 
including  the  performance  plans  on 
which  the  ratings  were  based,  for  each 
employee  covered  under  the 
Performance  Management  and 
Recognition  System  under  Part  540  of 
this  chapter.  The  folder  shall  also 
contain  long-term  records  affecting  the 
employee's  status  and  service  as 
required  by  OPM's  instructions  and  as 
designated  in  FPM  Supplement  293-31. 

2.  Section  293.306;b)  is  revised  to  read 
as  follows:  I 

§  293.306    Use  of  existing  folders  upon 
transfer  or  reemployment. 
•         *         «         •         * 

(b)  Before  transferring  the  Official 
Personnel  Folder,  the  losing  agency 
shall: 

(1 )  Remove  those  records  of  a 
temporary  nature  filed  on  the  left  side  of 
the  folder,  except  for  PMRS  employees' 
performance  ratings  of  record  including 
the  performance  plans  on  which  the 
ratings  were  based:  and 

(2)  Ensure  that  all  permanent 
documents  of  the  folder  are  complete, 
correct,  and  present  in  the  folder  in 
accordance  with  FPM  Supplement  293- 
31. 

3.  Section  293.402(a)  is  revised  to  read 
as  follows: 

Subpart  D— Employee  Performance 
File  System  Records 

§  293.402    Estabiistiment  of  seperate 
employee  performance  record  system. 

(a)  Copies  of  P.MRS  employees' 
performance  ratings  of  record,  including 
the  performance  plans  on  which  the 


ratings  are  based,  must  be  placed  in  the 
employee's  OlTinal  Personnel  Folder 
(OPF).  However,  ratings  for  all  other 
employees,  and  all  other  performance- 
related  documents,  may  be  retained  in 
the  OPF  only  when  the  agency 
prescribes  the  use  of  a  separate 
envelope,  temporarily  located  in  the 
OPF,  and  removed  wherever  the  OPF 
(except  as  required  in  §  293  4l)4(b])  is 
transferred  to  another  agency.  PMRS 
performance  ra'ings  of  record,  including 
the  performance  plans  en  which  the 
ratings  are  based,  shall  be  retained  on 
the  left  (temporary)  side  of  the  OPF.  No 
Other  performance-related  record  shall 
be  retained  on  the  left  (tem.porary)  or 
right  (long  term)  side  of  tlie  OPF  or  shall 
be  transferred  to  the  .National  Personnel 
Records  Center  (except  as  required  by 
§  293.404(b)). 

***** 

4.  Sections  293.404  fa]ri)  and  (a)(2)  are 
revised  to  read  as  follows: 

§  293.404    Retention  schedule. 

(a)(1)  Except  as  provided  in 
§  293.405(a),  performance  appraisals  or 
documents  supporting  them  are 
generally  not  permanent  records  and 
shall,  except  for  appointees  to  the  SES 
and  including  incumbents  of  executive 
positions  not  covered  by  the  SES,  be 
retained  as  prescribed  below: 

(i)  Performance  ratings  of  record, 
including  the  performance  plans  on 
which  they  are  based,  shall  be  retained 
for  3  years; 

(ii)  Supporting  documents  shall  be 
retained  for  as  long  (up  to  3  years)  as 
the  agency  deemis  appropriate; 

(iii)  Performance  records  superseded, 
e.g.,  through  an  admini,-.trative  or 
judicial  procedure,  and  performance- 
related  records  pertaining  to  a  former 
employee  (except  as  prescribed  in 
§  293.405(aj)  need  not  be  retained  for  a 
minimum  of  3  years.  Rather,  in  the 
former  case  they  are  to  be  destroyed 
and  in  the  latter  case  agencies  shall 
determ.ine  the  retention  schedule;  and 

(iv)  Except  where  prohibited  by  law. 
retention  of  automated  records  longer 
than  the  maximum  prescribed  here  is 
permitted  for  purposes  of  statistical 
analysis  so  long  as  the  data  are  not  used 
in  any  action  affecting  the  employee 
when  the  manual  record  has  been  or 
should  have  been  destroyed. 

(2)  When  an  employee  is  reassigned 
within  the  employing  agency, 
disposition  of  records  in  this  system, 
including  transfer  with  PMRS 
employees,  shall  be  as  agencies 

prescribe,  consistent  with  §  293.405(a). 

***** 

5.  Section  293.405(a)  is  revised  to  read 
as  follows: 
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i)  203.405    Disposition  of  records. 

(a)  When  the  OPF  of  a  PMRS 
employee  is  sent  to  another  servicing 
office  in  the  employing  agency,  to 
another  agency,  or  to  the  National 
Personnel  Records  Center,  the  "losing" 
servicing  office  shall  include  in  the  OPF 
all  performance  ratings  of  record  that 
are  3  years  old  or  less,  including  the 
performance  plans  on  which  the  ratings 
were  based.  Also,  the  "losing"  office 
will  purge  from  the  OPF  all  performance 
ratings  more  than  3  years  old,  and  other 
performance-related  records,  according 
to  agency  policy  established  under 
§  293.404(a)(2)  and  in  accordance  with 
FPM  Supplement  293-31. 

*  «  *  •  • 

(Authority:  5  U  S  C  552a  and  5  U.S.C.  4305 
and  4315;  E.O.  12107  (December  28.  1978);  5 
U.S.C.  1103.  1104,  and  1302;  3  CKR  1954-1958 
Comp.;  5  CFR  7.2;  E.O.  9830,  3  CFR  194,V1948 
Comp.) 

6.  In  Part  430,  Subparts  A  and  C  are 
removed  and  reserved;  the  headings  for 
Part  430  and  Subparts  A  through  C  are 
revised;  and  a  new  Subpart  D  is  added, 
to  read  as  follows: 

PART  430— PERFORMANCE 
MANAGEMENT 

Subpart  A— Performance  Management 
System  [Reserved] 

Subpart  B — Performance  Appraisal  for 
General  Schedule  and  Wage  Grade 
Employees 


Subpart  C— Performance  Awards 
(Reserved] 

Subpart  D— Performance  Appraisal  for  the 
Performance  Management  and  Recognition 
System 

Sec 

430.401 

430.402 

430.403 

430.404 

430.405 


Statutory  authority. 
Purpose. 
Coverage. 
Definitions. 

Agency  performance  appraisal 
systems. 

430.406  Appraisal  of  performance. 

430.407  Ratings. 

430.408  Performance  standards  review 
boards. 

430.409  Training  and  evaluation. 
430  410    OPM  review  of  performance 

appraisal  systems. 

430.411  Performance  appraisal  plans. 

430.412  Reports. 

Authority:  5  U.S.C.  4302a  and  4305 

Subpart  A— Performance  Management 
System  (Reserved) 

Subpart  B— Performance  Appraisal  for 
General  Schedule  and  Wage  Grade 
Employee 


Subpart  C — Performance  Awards 
[Reserved] 

Subpart  D — Performance  Appraisal  for 
the  Performance  Management  and 
Recognition  System 

§  430.401     Statutory  authority. 

Title  5,  U.S.  Code,  section  4302a 
provides  for  the  establishment  of 
performance  appraisal  systems  for 
Performance  Management  and 
Recognition  System  (PMRS)  employees. 
This  subpart  contains  regulations  which 
the  Office  of  Personnel  Management  has 
prescribed  for  Performance  .Appraisal 
under  the  Performance  Management  and 
Recognition  S\stem,  and  implements 
and  supplements  the  provisions  of  5 
use.  4302a. 

§  430.402     Purpose. 

It  IS  the  purpose  of  this  subpart  to 
ensure  that  performance  appraisal 
s\  stems  for  Performance  Management 
and  Recognition  System  employees  are 
used  as  a  tool  for  executing  basic 
management  and  supervisory 
responsibilities  by; 

(a)  Communicating  and  clarifying 
agency  goals  and  objectives; 

(b)  Identifying  individual 
accountability  for  the  accomplishment 
of  organizational  goals  and  objectives: 

(c)  Evaluating  and  improving 
individual  and  organizational 
accomplishments:  and 

(d)  Using  the  results  of  performance 
appraisal  as  a  basis  for  adjusting  base 
pay  and  dete.fmming  performance 
awards,  training,  rewarding,  reassigning, 
promoting,  reducing  in  grade,  retaining, 
and  removing  employees. 

§  430.403    Coverage. 

(a)  Employees  and  agencies  covered 
by  statute.  This  subpart  applies  to  any 
supervisor  or  management  official,  as 
defined  in  5  U.S.C.  7103  (a)(10)  and 
(a)(ll),  who  is  in  a  position  within 
grades  GS-13.  GS-14.  or  GS-15  of  the 
General  Schedule  and  covered  by  Part 
540  of  this  chapter, 

(b)  Administrative  exclusions.  OPM 
may  exclude  any  position  or  group  of 
positions  in  the  excepted  service  under 
the  authority  of  5  U.S.C.  4301(2)(C).  The 
following  are  excluded: 

(1)  Positions  for  which  employment  is 
not  reasonably  expected  to  exceed  120 
calendar  days  in  a  consecutive  12-month 
period. 

(2)  Positions  filled  by  Noncareer 
Executive  Assignments  under  Part  305  of 
this  chapter. 

|c)  Agency  requests  for  exclusions. 
Heads  of  agencies  or  their  designees 
may  request  the  Director  of  the  Office  of 
Personnel  Management  to  exclude 


positions  in  the  excepted  service.  The 
request  must  be  in  writing,  explaining 
why  the  exclusion  would  be  in  the 
ir.terest  of  good  administration. 

§  430.404    Definitions. 

In  this  subpart,  terms  are  defined  as 
follows — 

"Appraisal"  means  the  act  or  process 
of  reviewing  and  e\  aluating  the 
performance  of  an  employee  against  the 
described  performance  standard(s).  This 
includes  oral  or  written  progress 
reviews. 

"Appraisal  period"  means  the  period 
of  time  established  by  an  appraisal 
system  for  which  an  employee's 
performance  will  be  reviewed, 

"Appraisal  system"  means  a 
performance  appraisal  system 
established  by  an  agency  or  component 
of  an  agency  under  subchapter  I  of 
chapter  43  of  title  5.  U.S.C.  and  this 
subpart  which  provides  for 
identification  of  critical  and  noncritical 
elements,  establishment  of  performance 
standards,  communication  of  elements 
and  standards  to  emplovees. 
establishment  of  methods  and 
procedures  to  appraise  performance 
against  established  standards,  and 
appropriate  use  of  appraisal  information 
in  making  personnel  decisions, 

"Critical  element"  means  a 
component  of  a  position  consisting  of 
one  or  more  duties  and  responsibilities 
which  contribute  toward  accomplishing 
organizational  goals  and  objectives  and 
which  is  of  such  importance  that 
unacceptable  performance  on  the 
element  would  result  in  unacceptable 
performance  in  the  position. 

"Non-critical  element"  m.eans  a 
component  of  an  employees  position 
which  does  not  meet  the  definition  of  a 
critical  element,  but  js  of  sufficient 
importance  to  warrant  written  appraisal. 

"Performance"  means  an  employee's 
accomplishment  of  assigned  work  as 
specified  in  the  critical  and  non-critical 
elements  of  the  employee's  position. 

"Performance  Appraisal  System". 
(See  Appraisal  System.) 

"Performance  Management  Plan" 
means  the  description  of  the  agency's 
methods  which  integrate  performance. 
pay,  and  incentive  systems  with  its 
basic  management  functions  for  the 
purpose  of  improving  individual  and 
organizational  effectiveness  in  the 
accomplishment  of  agency  mission  and 
goals.  'The  performance  management 
plan,  which  includes  the  performance 
appraisal  plan,  must  be  submitted  to 
OPM  for  review  and  approval  as 
required  by  §  430.411  of  this  subpart  and 
§  540.111  of  this  chapter. 
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"Performance  plan"  means  the 
aggregation  of  all  of  an  employee's 
written  critical  and  non-critical  elements 
and  performance  standard(s). 

"Performance  standard"  means  a 
statement  of  the  expectations  or 
requirements  esta'olished  by 
management  for  a  criticd!  or  non-critical 
element  at  a  particular  rating  level.  A 
performance  standard  may  include,  but 
is  not  limited  to,  factors  such  as  quality, 
quantity,  timeliness,  and  manner  of 
performance. 

"Rating"  means: 

(1 )  The  written  record  of  the  appraisal 
of  each  critical  and  non-critical  element 
and  the  assignment  of  a  summary  rating 
level  (as  specified  in  §  4,30.405  (h)  and  (i) 
of  this  subpart);  or 

(2)  The  written  notice  at  any  time  that 
an  employee's  performance  is 
unacceptable  on  one  or  more  critical 
elements. 

"Rating  of  record"  means  the  rating 
required  at  the  time  specified  in  the 
performance  management  plans  or  at 
such  other  limes  as  the  plan  specifies  for 
special  circumstances. 

§  430.405    Agency  performance  appraisal 
systems. 

(a)  Each  agency  shall  develop  one  or 
more  performance  appraisal  systems  for 
employees  covered  by  the  Performance 
Manajji'^ment  and  Recognition  System. 

(b)  Under  each  appraisal  system, 
critical  elements  must  be  included  and 
non-critical  elements  may  be  included  in 
individual  performance  plans.  An 
employee  must  be  appraised  on  each 
critical  and  non-critical  element  in  the 
employee's  performance  plan,  unless  the 
employee  has  had  insufficient 
opportunity  to  demonstrate  performance 
on  the  element.  A  summary  rating  level, 
as  specified  in  §  4.30.4O5(!),'must  be 
assigned. 

(c)  Each  appraisal  system  must 
provide  for  the  joint  participation  of  the 
supervising  official  and  the  employee  in 
developing  performance  plans.  This  may 
be  accomplished  by  means  including, 
but  not  limited  to,  the  following: 

(1)  Employee  and  supervisor  discuss 
and  develop  performance  plan  together: 

(2j  Employee  provides  to  supervisor  a 
draft  performance  plan: 

(3)  Employee  comments  on  draft 
performance  plan  prepared  by 
supervisor:  and 

(4)  Performance  plan  is  prepared  by  a 
group  of  employees  occupying  similar 
positions,  with  supervisor's  approval. 
Final  authority  for  establishing  such 
plans  rests  with  the  supervising  officials. 

(d)(1)  Each  appraisal  system  shall 
provide  for  ^-stablishing  performance 
elements  and  standards  based  on  the 
requirements  of  the  employees' 


positions,  providing  written  performance 
plans  to  e.mployees  at  the  beginning  of 
each  appraisal  period  (normally  within 
30  days),  and  appraising  employees 
based  on  a  comparison  of  performance 
with  the  standards  established  for  the 
appraisal  period. 

(2)  Accomplishment  of  organizational 
objectives  must  be  included  in 
performance  plans  by  incorporating 
objectives,  goals,  program  plans, 
workplans,  or  by  other  similar  means 
that  account  for  program  results. 

(e)  Each  appraisal  system  shall 
provide  for  a  minimum  of  three  rating 
levels  for  each  critical  element. 
Performance  standards  must  be  written 
at  the  "Fully  Successful"  level  for  all 
critical  and  non-critical  elements  and 
may  be  written  at  other  levels.  The 
absence  of  a  written  standard  at  a  given 
rating  level  shall  not  preclude  the 
assignment  of  a  rating  at  that  level. 

(f)  Each  appraisal  system  shall  require 
that  performance  plans  must  be  related 
to  the  employee's  assigned  work. 
Employees  must  be  appraised  against 
established  standards. 

(g)  Each  appraisal  system  shall 
provide  that  performance  plans  shall  be 
in  writing  and  shall  be  reviewed  and 
approved  at  the  beginning  of  the 
appraisal  period  by  a  person  at  a  higher 
level  in  the  organization  than  the 
appraising  official. 

(h)  Each  appraisal  system  shall 
include  a  method  for  deriving  a 
summary  rating  level  from  performance 
appraisals  of  critical  elements  and,  at 
agency  discretion,  appraisals  of  non- 
critical  elements.  If  appraisals  of  non- 
critical  elements  are  considered  in 
deriving  summary  rating  levels,  the 
derivation  method  must  show  that  more 
weight  will  be  given  to  critical  elements 
than  non-critical  elements. 

(i)  Each  appraisal  system  shall 
provide  for  five  summary  rating  levels. 
The  rating  levels  must  include  an 
"Unacceptable  "  level,  a  level  between 
"Unacceptable"  and  "Fully  Successful", 
a  "Fully  Successful"  level,  and  two 
levels  which  are  above  "Fully 
Successful".  For  purposes  of  this  part, 
"Unacceptable"  is  referred  to  as  level  1, 
the  level  between  "Unacceptable"  and 
"Fully  Successful"  is  level  2,  "Fully 
Successful"  is  level  3,  the  level  one  level 
above  "Fully  Successful"  is  level  4,  and 
the  level  two  levels  above  "Fully 
Successful"  is  level  5. 

(j)  Each  appraisal  system  shall 
provide  for  assisting  employees  in 
improving  performance  rated  at  a  level 
below  the  "Fully  Successful "  level.  Such 
assistance  may  include  but  is  not  limited 
to:  formal  training,  on-the-job  training, 
counseling,  and  closer  supervision. 


(k)  Except  with  respect  to  employees 
occupying  positions  in  Schedule  C  as 
authorized  by  §  213.3301  of  this  chapter, 

(1)  Each  appraisal  system  shall 
provide  for  reassigning,  reducing  in 
grade,  or  removing  any  employee  rated 
"Unacceptable",  but  only  after  affording 
the  employee  a  reasonable  opportunity 
to  improve  performance  to  the  "Fully 
Successful"  level  or  higher  on  the 
critical  element(s)  rated 

"Unacceptable",  as  required  in  5  U.S.C. 
4302a  (b)(6). 

(2)  If,  by  the  conclusion  of  the 
opportunity  period  referred  to  in 
paragraph  (k)(l)  of  this  section,  a  rating 
of  "Fully  Successful"  cannot  be  assigned 
on  the  elem3nt(s),  the  agency  must 
initiate  reassignment,  reduction  in  grade 
or  removal,  as  required  in  5  U.S.C. 
4302a(b)(6).  and,  with  respect  to 
reduction  in  grade  or  removal,  subject  to 
the  provisions  of  5  U.S.C.  4303. 

§  430.406    Appraisal  of  performance. 

(a)  Appraisal  period.  Each  agency 
appraisal  system  shall  establish  an 
official  appraisal  period  for  which  a 
rating  shall  be  prepared.  The  appraisal 
period  will  end  no  earlier  than  June  30 
nor  later  than  September  30  of  the  same 
year  except  for  employees  currently 
under  a  PIP,  as  provided  in  §  430.406(f)- 
Systems  shall  provide  for  preparing  a 
rating  when  an  employee  changes 
positions  during  the  rating  period,  if  the 
employee  has  served  for  the  minimum 
appraisal  period  in  the  position  from 
which  he/she  has  changed;  agency 
performance  management  plans  must 
describe  how  these  ratings  will  be 
included  in  the  rating  of  record. 

(b)  Minimum  appraisal  period. 
Agency  appraisal  systems  shall 
establish  a  minimum  appraisal  period  of 
90  days. 

(c)  Appraisal  of  each  element.  An 
employee  must  be  appraised  on  each 
critical  and  non-critical  element  in  the 
employee's  performance  plan,  unless  the 
employee  has  had  insufficient 
opportunity  to  demonstrate  performance 
on  the  element. 

(d)  Appraisal  of  performance  on 
details.  (1)  When  employees  are 
detailed  or  temporarily  promoted  within 
the  same  agency,  and  the  detail  or 
temporary  promotion  is  expected  to  last 
120  days  or  longer,  agencies  shall 
provide  written  critical  elements  and 
performance  standards  to  employees  as 
soon  as  possible  but  no  later  than  30 
calendar  days  after  the  beginning  of  a 
detail  or  temporary  promotion.  Ratings 
on  critical  elements  must  be  prepared 
for  these  details  and  temporary 
promotions  and  must  be  considered  in 
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deriving  an  employee's  next  rating  of 
record. 

(2)  When  employees  are  detailed 
outside  of  the  agency,  the  employing 
agency  must  make  a  reasonable  effort  to 
obtain  appraisal  information  from  the 
outside  organization,  which  shall  be 
considered  in  deriving  the  employee's 
next  rating  of  record. 

(i)  If  an  employee  has  served  in  the 
employing  agency  for  the  minimum 
appraisal  period,  the  employee  must  be 
rated.  The  rating  shall  take  into 
consideration  appraisal  information 
obtained  from  the  borrowing 
organization. 

(ii)  If  an  employee  has  not  served  in 
the  agency  for  the  established  minimum 
appraisal  period,  but  has  served  for  the 
minimum  appraisal  period  outside  the 
employing  agency,  the  employing 
agency  must  make  a  reasonable  effort  to 
prepare  a  rating  using  appraisal 
information  obtained  from  the 
borrowing  organization. 

(e)  Progress  review.  A  progress 
review  shall  be  held  for  each  employee 
at  least  once  during  the  appraisal 
period.  At  a  minimum,  employees  shall 
be  informed  of  their  level  of 
performance  by  comparison  with  the 
performance  elements  and  standards 
established  for  their  positions. 

(f)  Performance  Impravement  Plan 
(PIP).  (1)  The  requirements  of  this 
paragraph  apply  only  to  agencies  using 
appraisal  systems  that  have  not 
established  written  performance 
standards  at  either  of  the  two  levels 
below  "Fully  Successful". 

(2)  If  at  any  time  an  employee's 
performance  is  determined  to  be  below 
"Fully  Successful"  on  one  or  more 
critical  elements,  the  agency  must  issue 
a  written  notice  to  the  employee 
informing  the  employee  that  his/her 
performance  is  below  "Fully 
Successful",  this  shall  constitute  a  rating 
at  level  2  for  pay  purposes  under 

§  §540.106  and  540.107  of  this  chapter. 

(3)  An  agency  must  start  a  new 
appraisal  period  for  a  minimum  of  30 
days  which  is  not  an  opportunity  period 
under  Part  432  of  this  chapter.  At  the 
beginning  of  the  new  appraisal  period, 
agencies  must  provide  a  Performance 
Improvement  Plan  to  each  employee 
who  has  been  determined  to  be  below 
"Fully  Successful"  on  one  or  more 
critical  elements.  The  PIP  must: 

(i)  Explain  tlie  employee  deficiencies: 
(ii)  Explain  steps  to  be  taken  in  an 
attempt  to  resolve  the  deficiencies;  and 

(iii)  Communicate  performance 
standards  for  at  least  one  level  below 
"Fully  Successful"  for  those  critical 
elements  where  performance  has  been 
determined  to  be  below  'Fully 
Successful", 


(4)  At  the  end  of  the  new  appraisal 
period,  the  employee  shall  be  rated  on 
the  elements  included  in  the  PIP.  This 
rating  shall  replace  the  rating  assigned 
under  paragraph  (0(2)  of  this  section. 

(g)  Appraising  disabled  veterans.  The 
performance  appraisal  and  resulting 
rating  of  a  disabled  veteran  may  not  be 
lowered  because  the  veteran  has  been 
absent  from  work  to  seek  medical 
treatment  as  provided  in  Executive 
Order  5396. 

§  430.407    Ratings. 

(a)  Written  Rating.  A  written  rating 
must  be  given  to  each  employee  as  soon 
as  practicable  after  the  end  of  the 
appraisal  period. 

(b)  Appraisal  of  each  critical  and  non- 
critical  element.  Employees  must  be 
appraised  on  each  critical  element  and 
non-critical  element  of  the  performance 
plan(s)  on  which  the  employee  has  had 

a  chance  to  perform. 

(c)  Higher  level  review.  Ratmgs  and 
performance-based  personnel  actions 
shall  be  reviewed  and  approved  by  a 
person(s)  at  a  higher  level  in  the 
organization  than  the  appraising  official. 
Ratings  may  not  be  communicated  to 
employees  prior  to  approval  by  the  final 
reviewer. 

(d)  Forced  distribution.  An  agency 
may  not  prescribe  a  distribution  of 
levels  of  ratings  for  employees  covered 
by  this  subpart.  However,  in  order  to 
provide  for  the  equitable  distribution  of 
merit  increases  and  performance 
awards  under  the  PMRS,  agencies  must 
establish  procedures,  such  as  reviews  of 
standards  and  ratings  for  difficulty  and 
strictness  of  application,  to  ensure  that 
only  those  employees  whose 
performance  exceeds  normal 
expectations  are  rated  at  levels  above 
"Fully  Successful".  These  procedures 
must  be  described  in  the  agency's 
performance  management  plan. 

(e)  Reconsideration  process.  Upon 
request  by  the  employee,  his  or  her 
rating  shall  be  reconsidered.  The 
employee  must  be  given  the  right  to  a 
reconsideration  by  a  person  at  a  higher 
level  in  the  organization  than  the 
appraising,  reviewing,  or  approving 
official.  The  procedures  for  review  of  a 
rating  shall  be  in  accordance  with  Part 
771  of  this  chapter. 

(f)  Inability  to  rate.  (1)  When  an 
agency  cannot  prepare  a  rating  for  the 
current  appraisal  period,  an  employee 
shall  be  designated  "unrateable"  for  all 
purposes  other  than  reduction-in-force 
(RIF)  and  pay  determinations. 

(2)  When  an  employee  is  designated 
"unrateable",  the  employee's  rating  of 
record  may  be  extended  for  no  longer 
than  one  appraisal  period.  An  extended 
rating  may  be  used  as  a  basis  for  a  merit 


increase  or  performance  award  as 
provided  in  §§  540.107  through  540.109  of 
this  chapter. 

(3)  An  emplovee  who  is  designated 
"unrateable"  shall  be  given  a  rating 
before  a  RIF  if  the  employee  has  served 
for  the  minimum  appraisal  period  before 
the  general  notice  of  RIF  has  been 
issued. 

(g)  Transfer  of  rating.  If  an  employee 
moves  to  a  new  agency  or  new 
organization  in  the  employing  agency  at 
any  time  during  the  appraisal  period,  the 
current  performance  ratings  of  record 
must  be  transferred,  as  required  by 
§293. 405(a)  of  this  chapter.  The  rating  of 
record  must  be  taken  into  consideration 
by  the  gaining  agency  when  deriving  the 
next  rating  of  record. 

§  430.408    P«rformance  standards  review 
boards. 

(a)(1)  Each  agency  shall  establish  one 
or  more  performance  standards  review- 
boards  Each  board  will  consist  of  six 
members  chosen  by  the  agency  head  or 
his  or  her  designee.  One-half  of  the 
board  must  be  composed  of  employees 
covered  by  the  PMRS  and  in  the 
competitive  service.  The  chair  of  the 
board  will  be  chosen  by  the  head  of  the 
agency  or  his  or  her  designee 

(2)  Agency  performance  management 
plans  shall  set  forth  the  composition  and 
operating  procedures  for  the  board(s). 
Boards  shall  become  operational  upon 
OPM's  approval  of  the  agency's 
performance  management  plan  and  shall 
report  to  their  respective  agency  heads 
or  designees  at  least  annually. 

(3)  The  board[s)  shall  review 
representative  performance  plans  and 
report  to  the  head  of  the  agency  or  his  or 
her  designee  at  least  annually  on  the 
quality  of  the  plans  including  the 
difficulty  of  the  performance  standards. 
The  board  shall  advise  the  head  of  the 
agency  or  his  or  her  designee  on  ways  to 
improve  performance  plans  but  shall 
have  no  authority  to  approve  or  modify 
performance  plans. 

(4)  Boards  shall  review  the  ratings  and 
make  recommendations  to  the  head  of 
the  agency  or  his  or  her  designee 
regarding  improving  the  equitable 
application  of  standards  but  shall  not 
recommend  any  distribution  of  ratings. 

(5)  Boards  are  also  responsible  for 
studying  the  feasibility  of  organizational 
awards  and  providing  technical 
assistance  on  any  demonstration 
projects  on  performance  appraisal. 

§  430.409    Training  and  evaluation. 

To  assure  that  agency  performance 
appraisal  s>stems  will  be  effectively 
implemented,  agencies  must  provide 
appropriate  training  and  information  to 
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supervisors  and  employees  on  the 
appraisal  process,  and  must  establish 
methods  and  procedures  to  evaluate 
periodically  the  effectiveness  of  the 
system(s)  and  to  implement 
improvements  as  neeeded. 

§  430.4 1 0    OPM  review  o(  pertormance 
appraisal  systams. 

(a)  The  Office  of  Personnel 
Management  (OPM)  will  review 
performance  appraisal  systems  to 
determine  if  they  conform  to 
requirements  of  law.  OPM  regulations, 
and  OPM  performance  management 
policy. 

(b)  If  OPM  determines  that  an 
appraisal  system  does  not  meet  the 
requirements  and  intent  of  Subchapter  I 
of  5  U.S.C.  43  or  of  this  subpart,  it  shall 
direct  the  agency  to  implement  an 
appropriate  system  or  to  correct 
operations  under  the  systems.  The 
aaency  shall  take  any  action  so 
r-'^quired. 

§430.411    Performanca  appraisal  plans. 

(a)  Agencies  must  submit  proposed 
performance  appraisal  system  to  OPM 
for  approval  as  part  of  the  performance 
management  plans  required  at  5  540.111 
of  this  chapter.  If  major  subcomponents 
of  an  agency  propose  to  modify  any 
element  of  the  agency's  system  that  is 
included  in  the  Performance 
Management  Plan  Checklist,  as 
provided  in  §540.111(b)(l).  or  develop  a 
separate  proposed  system  based  on 
agency  guidelines,  each  such 
subcomponent's  proposed  plan  must  be 
reviewed  and  approved  by  the  agency 
and  submitted  to  OPM  for  Rnal 
approval. 

(b)  Agencies  shall  submit  to  OPM  for 
approval  any  changes  to  their 
performance  appraisal  plans  that  modify 
any  element  of  the  agency's  system  that 
is  included  in  the  Performance 
Management  Plan  Checklist. 

§430.412     Raports. 

So  that  the  Office  of  Personnel 
Management  can  provide  the  Congress 
and  others  with  information  regarding 
the  operation  of  the  Performance 
Management  and  Recognition  System 
and  performance  management  plans 
including  the  performance  appraisal 
systems,  each  agency  shall  maintain 
such  records  and  submit  to  OPM  such 
reports  as  OPM  may  require. 

PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 

7.  In  §  530.305.  paragraph  (d)  is 
amended  by  removing  the  words  "Merit 
Pay  System"  and  inserting,  in  their 
place,  the  words  "Performance 
Management  and  Recognition  System". 


and  paragraph  (a){3l  is  revised  to  read 
as  follows: 


§  530.305    Oatermlning  ampioyea  rates. 

(a)  •   *   * 

(3)  When  a  special  rate  range 
becomes  initially  applicable  to,  or 
increased  for.  a  position  occupied  by  an 
employee  covered  by  the  Performance 
Management  and  Recognition  System, 
the  employee's  rate  of  basic  pay  shall  be 
determined  under  §  540.106  of  this 
chapter. 
•         •         •         •     I   • 

a  In  §  530.,306.  paragraph  (b)[4)  is 
added,  and  i  530.307(b)  is  removed.  The 
new  §  530.306(b)(4)  reads  as  follows: 

§  530.306    Discontinuing  special  rates. 


(b)  •  •  • 

(4)  If  the  employee  is  receiving  a  rate 
of  basic  pay  established  under  Part  540 
of  this  chapter,  the  employee  shall  retain 
his  or  her  existmg  rate,  except  that  his 
or  her  rate  shall  be  set  at  the  minimum 
rate  of  the  employee's  grade  in  the 
general  schedule  under  the  following 
circumstances:  i 

(i)  The  existing  rale  is  below  the 
minimum  rate  of  the  regular  schedule: 
and 

(ii)  The  employee's  most  recent 
performance  rating,  determined  under 
Subpart  D  of  Part  430  of  this  chapter,  is 
at  level  3  or  above. 


PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

9.  §  531.201  is  revised  to  read  as 
follows: 

§531.201     Applicability. 

This  subpart  and  sections  5333  and 
5334  of  title  5,  United  States  Code,  apply 
to  employees  and  positions,  other  than 
Senior  Executive  Service  positions,  to 
which  chapter  51  of  btle  5  applies, 
including  employees  under  the 
Performance  Management  and 
Recognition  System  (P.MRS)  established 
under  chapter  54  of  title  5,  United  States 
Code. 

10.  In  §  531.203,  paragraph  (c)  is 
amended  by  removing  the  words  "Merit 
Pay  System  "  and  inserting  in  their  place, 
the  words  "Performance  Management 
and  Recognition  System,"  and  the 
headings  for  paragraphs  (cKl)  and  (c)(2) 
are  revised  to  read  as  follows: 

§  531.203    General  provisions. 
*         •         •         ♦       j  • 

(c)  •   •    • 

(1)  For  non-PMRS  employees. 


(2)  For  PMRS  employees. 

*  *         *         *         • 

11.  In  §  531.204,  paragraph  (a)  is 
amended  by  removing  the  words  "Merit 
Pay  System"  and  inserting,  in  their 
place,  the  words  "Performance 
Management  and  Recognition  System." 
and  paragraphs  (c)  and  (d)  are  revised 
to  read  as  follows: 

§  531.204    Special  provisions. 

*  •         *         •         * 

(c)  Pay  adjustment  on  acquiring 
PMRS  status.  When  an  employee 
acquires  PMRS  status,  the  employee 
shall  receive  his  or  her  existing  rate  of 
basic  pay  plus  any  of  the  following 
adjustments  that  may  be  applicable,  in 
the  order  specified: 

(1)  The  amount  of  any  statutory 
adjustment  in  the  General  Schedule 
made  on  that  date,  or  in  the  case  of  an 
employee  subject  to  special  pay  rates, 
the  amount  of  any  adjustment  made  on 
that  date  under  section  5303  of  title  5, 
United  States  Code,  and  Part  530  of  this 
chapter, 

(2)  The  amount  of  any  within-grade  or 
quality  step  increase  to  which  the 
employee  otherwise  would  be  entitled 
on  that  date:  and 

(3)  The  amount  resulting  from  a 
promotion  effectfve  on  that  date. 

(d)  Pay  adjustment  on  loss  of  PMRS 
status.  When  an  employee  loses  PMRS 
status,  the  employee  shall  receive  his  or 
her  existing  rate  of  basic  pay,  plus  any 
of  the  following  adjustments  that  may 
be  applicable,  in  the  order  specified: 

(1)  The  amount  of  any  general  pay 
increase  under  section  5403  of  title  5, 
United  States  Code,  and  §  540.106  of  this 
chapter  to  which  the  employee 
otherwise  would  be  entitled  on  that 
date,  or  in  the  case  of  an  employee 
subject  to  special  pay  rates,  the  amount 
of  any  pay  adjustment  made  on  that 
date  under  section  5303  of  title  5.  United 
States  Code,  and  Part  530  of  this 
chapter, 

(2)  The  amount  of  any  merit  increase 
under  section  5404  of  title  5,  United 
States  Code,  and  5  540.107  of  this 
chapter  to  which  the  employee 
otherwise  would  be  entitled  on  that 
date: 

(3)  The  amount  resulting  from  a 
promotion  effective  on  that  date; 

(4)  In  the  case  of  an  employee  whose 
resulting  rate  of  basic  pay  falls  between 
two  steps  of  a  General  Schedule  grade 
(or.  in  the  case  of  an  employee  whose 
position  is  subject  to  special  pay  rates, 
between  the  two  steps  of  the  applicable 
special  rate  range),  the  amount  of  any 
increase  that  may  be  necessary  to  pay 
the  employee  the  rate  for  the  next  higher 
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slep  of  that  grade  (or  special  rate  range): 
and 

(5)  In  the  case  of  an  employee  whose 
resulting  rate  of  basic  pay  falls  below 
the  minimum  rate  of  a  General  Schedule 
grade  (or,  in  the  case  of  an  employee 
whose  position  is  subject  to  special  pay 
rates,  between  two  steps  of  the 
applicable  special  rate  range),  the 
amount  of  any  increase  that  may  be 
necessary  to  pay  the  employee  the 
minimum  rale  tor  that  grade  (or  special 
rate  range). 

12.  In  §  531.205.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  531.205    Pay  schedule  conversion  rules 
at  the  time  of  a  pay  ad)ustment  under  5 
U.S.C.  5305  or  5  U.S.C.  5303. 

(a)  •  •  * 

(2)  If  an  employee  is  receiving  basic 
pay  im.mediately  before  the  effective 
date  of  his  or  her  pay  adjustment  at  a 
rate  determined  under  chapter  54  of  title 
5.  United  States  Code,  and  pert  540  of 
this  chapter,  the  employee  shall  have  his 
or  her  rate  of  basic  pay  as  adjusted 
under  section  5403  of  that  title  and 
§  540.106  of  this  chapter. 


§$531 .305  and  53 1 .402    [  Amended  I 

13.  Sections  531.305(a)(1)  and 
531.402(c)(1)  are  amended  by  removing 
the  words  "Merit  Pay  System"  and 
inserting,  in  their  place,  the  words 
"Performance  Management  and 
Recognition  System." 

14.  In  I  531.407,  paragraph  (c)(lj  is 
revised  and  a  new  paragraph  (d)  is 
added,  to  read  as  follows: 

§  531.407    Equivalent  Increase 
determinations. 

(c)  •    •    * 

(1)  A  statutory  pay  adjustment, 
including  a  general  pay  increase  made 
under  section  5403  of  title  5.  United 
States  Code,  but  not  including  a  merit 
increase  made  under  section  5404  of  that 
title; 
*         «         •         *         • 

(d)  Merit  increases.  For  the  purpose  of 
applying  section  5335  of  title  5,  United 
States  Code,  and  this  subpart,  all  or  a 
portion  of  a  merit  increase  made  under 
section  5404  of  title  5, 1'nited  States 
Code,  and  §  540.107  of  this  chapter  is  an 
equivalent  increase. 

PART  536— GRADE  AND  PAY 
RETENTION 

15.  In  §  536.102,  the  definilion  of 
"representative  rate"  is  amended  by 
removing  the  words  "merit  pay  system" 
and  inserting,  in  their  place,  the  words 
"Performance  Management  and 
Recognition  System." 


16.  Part  540  is  revised  to  read  as 
follows: 

PART  540— PERFORMANCE 
MANAGEMENT  AND  RECOGNITION 
SYSTEM 

Sec 

540.101  General. 

540.102  Definitions. 

540.103  Ranges  of  basic  pay  and  employee 
coverage. 

540.104  Performance  Management  and 
Recognition  System  performance  ratings. 

540  105     Performance  recognition. 
540106    Genera!  pay  increases. 

540.107  Merit  increases. 

540.108  Special  provisions  for  pay 
administration. 

540.109  Performance  awards. 

540.110  Cash  award  program. 

540.111  Agency  Performance  Management 
Plans. 

540.112  Reports. 

Authority:  5  US  C.  Chapters  43  end  54. 

§540.101     General. 

Chapter  54  of  title  5.  United  States 
Code  (5  U.S.C.  5401-5410).  provides  for  a 
Performance  Management  and 
Recognition  System  (PMRS)  to  recognize 
and  reward  quality  performance  by 
supervisors  and  managem.ent  officials 
(us  defined  in  5  U.S.C.  7103(a)  (10)  and 
(11!)  in  positions  classified  in  GS-13. 14. 
or  15.  This  part  contains  the  regulations 
which  the  Office  of  Personnel 
Management  (0PM)  has  prescribed  for 
the  Performance  Management  and 
Recognition  System,  and  supplements 
the  provisions  of  5  U.S.C.  4302a.  and 
5401-5410. 

§  540.102     Definitions. 

In  this  part: 

"Agency"  has  the  meaning  given  it  in 
5  U.S.C.  5102,  but  docs  not  include  the 
Office  of  the  Architect  of  the  Capitol, 
the  Library  of  Congress,  the  Botanic 
Garden,  or  the  .Administrative  Office  of 
the  United  States  Courts. 

"Employee"  means  a  supervisor  or 
management  official  as  defined  in  5 
U.S.C,  7103(aj  (10)  and  (11)  in  positions 
classified  in  grades  GS-13.  GS-14  and 
GS-15, 

"General  pay  increase"  means  that 
portion  of  the  pay  adjustment  under  5 
U.S.C.  5305  (or  for  special  salary-  rate 
employees,  any  adjustment  under  5 
U.S,C.'5303)  granted  to  PMRS  employees 
based  on  performance. 

"Merit  increase"  means  the  increase 
in  basic  pay  for  a  PMRS  employee 
granted  under  5  U.S.C.  5404  which  is 
equivalent  to  one-ninth  of  the  difference 
between  the  maximum  rate  of  the  grade 
or  special  rate  range  and  the  minimum 
rate  of  the  grade  or  special  rate  range. 

"Pay  adjustment  period"  means  the 
period  beginning  on  the  first  day  of  the 


first  pay  period  applicable  to  the 
employee  starting  on  or  after  the  first 
day  of  the  month  in  which  an 
adjustment  would  take  effect  under  5 
U.S.C.  5303  or  5  U.S.C.  5305  and  ending 
at  the  close  of  the  da\  preceding  the 
beginning  of  the  following  pay 
adjustment  period. 

"Performance  award"  means  a 
performance-based  cash  payment  to  a 
PMRS  emplcyee  made  under  5  U.S.C. 
5406.  A  performance  award  does  not 
increase  base  pay. 

"Performiance  award  budget"  means 
the  amount  of  money  allocated  by  an 
agency  for  distribution  as  performance 
awards  to  covered  employees 

"Performance  Management  Plan" 
means  the  description  of  the  agency's 
methods  which  integrate  perform.ance. 
pay.  and  incentive  systems  with  its 
basic  management  functions  for  the 
purpose  of  improving  individual  and 
organizational  effectiveness  in  the 
accomplishment  of  agency  mission  and 
goals. 

"Performance  pay  decision"  means 
the  determination  of  the  total  amount  of 
the  general  pay  increase,  merit  increase, 
and  performance  award  to  be  granted  to 
an  employee  m.ade  by  the  officials  also 
responsible  for  making  the  performance 
appraisal  decisions,  in  accordance  with 
OP.M  instructions. 

"Rating"  means;  (1)  The  written 
record  of  the  appraisal  of  each  critical 
and  non-crilical  element  and  the 
assignment  of  a  summary  rating  level 
(as  specified  in  §  430.405(h)  of  this 
chapter);  or  (2)  the  written  notice  at  any 
time  an  employee's  performance  is 
unacceptable  on  one  or  more  crilicsl 
elements. 

"Rating  of  record"  means  the  rating 
required  at  the  time  specified  in  the 
performance  management  plan  or  at 
such  other  times  as  the  plan  specifies  for 
special  circum.stances. 

"Reference  am.ount"  means  the  dollar 
amount  equal  to  the  fourth  step  of  a 
Genera!  Schedule  grade,  or,  in  the  case 
of  a  special  rate  range  established  under 
5  U.S.C.  5303  and  Part  530  of  this 
chapter,  the  fourth  step  of  such  special 
rate  range. 

§  540.103     Ranges  of  basic  pay  and 
employee  coverage. 

(a)(1)  The  range  of  annual  rates  of 
basic  pay  for  each  grade  of  the 
Performance  Managen^ent  and 
Recognition  System  shall  be  the  same  as 
the  range  of  annual  rates  of  basic  pay 
for  the  corresponding  grade  of  the 
General  Schedule,  or  of  a  special  salary 
rate  range  established  under  5  U.S.C. 
5303,  except  that  an  employ  ee  may  be 
paid  less  than  the  minimum  rate  of  basic 
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pay  of  the  grade  or  special  rate  range  of 
the  employee's  position  to  the  extent 
that  payment  of  the  lesser  amount  is  the 
result  of  a  performance  evaluation  of 
less  than  "Fully  Successful". 

(21  No  PMRS  employee's  rate  of  basic 
pay  may  be  increased  by  an  amount  that 
would  cause  that  rate  of  basic  pay  to 
exceed  the  maximum  rate  for  the  range 
of  basic  pay  applicable  to  the 
employee's  position  as  specified  in 
paragraph  (a)(1)  of  this  section,  except 
in  connection  with  retained  pay.  as 
provided  in  5  U.S.C.  5363. 

(b)(1)  In  accordance  with  the 
definitions  in  5  U.S.C.  7103(a)  (10)  and 
(11),  the  head  of  each  agency  shall 
identify  employees  who  are  supervisors 
or  management  officials  for  purposes  of 
coverage  under  the  Performance 
Management  and  Recognition  System. 

(2)  Employees  who  were  appointed  on 
the  effective  date  of  a  pay  adjustment 
under  5  U.S.C.  5303  or  5  U.S.C.  5305  and 
whose  pay  was  set  in  accordance  with 
the  newly  adjusted  pay  range  for  their 
grade  are  not  to  be  considered  covered 
by  the  Performance  Management  and 
Recognition  System  on  that  day  for  the 
purposes  of  granting  general  pay 
increases,  merit  increases  or 
performance  awards  under  section  5403, 
5404,  or  5406  of  title  5.  United  States 
Code. 

(c)(1)  The  head  of  an  agency  may 
request  that  the  President  exclude  an 
agency,  any  unit  of  an  agency,  or  any 
class  of  employees  within  any  such  unit 
from  the  PMRS.  Such  request  must  be 
filed  with  the  Director,  Office  of 
Personnel  Management,  in  writing,  and 
must  set  forth  the  reasons  why  the 
agency,  unit  or  class  should  be 
excluded. 

(2)  The  head  of  an  agency  may 
request  that  OPM  exclude  an  employee 
from  the  PMRS.  Such  request  must  be 
filed  with  the  Office  of  Personnel 
Management  in  writing,  and  must  set 
forth  the  reasons  why  the  employee 
should  be  excluded. 

§  540. 104    Performance  Managenient  and 
Recognition  System  pertormance  ratings. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section  and  §  540.105(c)  of  this 
part,  each  performance  pay  decision 
shall  be  based  on  the  employee's 
summary  performance  rating  for  the 
most  recent  appraisal  period  made 
under  a  performance  appraisal  system 
as  defined  in  Part  430  of  this  chapter, 
approved  by  the  Office  of  Personnel 
Management  under  5  U.S.C.  4302a,  or  an 
equivalent  performance  appraisal 
system.  If  the  agency  determines  it  is 
appropriate  to  do  so,  performance  pay 
decisions  may  also  take  into 


consideration  the  accomplishments  of 
the  employee's  organization. 

(b)  The  performance  appraisal  period 
on  which  the  performance  pay  decision 
is  based  should  be  as  close  to  the  pay 
adjustment  period  as  the  agency  deems 
practicable,  but  will  not  end  earlier  than 
June  30  nor  later  than  September  30  of 
the  same  year,  or  such  other  dates 
prescribed  by  OPM. 

(c)  Each  agency  shall  establish 
procedures  to  manage  the  performance 
appraisal  process  for  employees  covered 
by  the  Performance  Management  and 
Recognition  System,  such  as  reviews  of 
standards  and  ratings  for  difficulty  and 
strictness  of  application,  to  obtain 
equitable  and  appropriately  sized 
performance  pay  amounts  for  each 
employee. 

(d)  Agencies  and  employees  subject  to 
the  Performance  Management  and 
Recognition  System,  but  not  covered  by 
chapter  43  of  title  5.  U.S.C.  shall  meet 
minimal  performance  appraisal 
requirements  issued  by  OPM. 
Performance  appraisal  systems 
established  under  this  paragraph  shall, 
for  purposes  of  this  subpart,  be 
equivalent  to  performance  appraisal 
systems  established  under  5  U.S.C. 
4302a. 

§  540.105    Performance  recognition. 

(a)  Each  agency  shall  establish  a 
procedure  for  determining  the  manner 
by  which  general  increases,  merit 
increases  and  performance  award  shall 
be  granted  to  PMRS  employees,  in 
accordance  with  instructions  provided 
by  OPM. 

(b)  Agency  procedures  for  making 
performance  pay  decisions  must  include 
a  requirement  for  an  approval  of  each 
decision  by  an  official  of  the  agency 
who  is  at  a  higher  level  than  the  official 
who  made  the  initial  decision,  unless 
there  is  no  official  at  a  higher  level  in 
the  agency,  and  also  by  the  officials) 
with  responsibility  for  managing  the 
performance  award  budget  within  the 
agency. 

§  540.106    General  pay  Increase*. 

(a)  General  pay  increases  are  to  be 
made  effective  on  the  first  day  of  the 
pay  adjustment  period. 

(b)  Except  for  paragraph  (d)  of  this 
section,  each  general  pay  increase  must 
be  based  on  a  summary  performance 
rating  under  a  performance  appraisal 
system  approved  by  the  Office  of 
Personnel  Management.  The  following 
table  prescribes  the  portion  of  the 
general  pay  increase  employees  must 
receive  for  each  performance  level,  as 
defined  in  §  430.405(i)  of  this  chapter. 


General  Pay  Increases  for  Each 
Performance  Rating  Level 


If  an  •nH>*oyee'8 
parlomiance  K  raiad  « 


Level  5.  4.  or  3  . 
Level  ! 

Level  1 


Then  itie  employee  receives 


The  full  general  pay  mcreasc  tor 

the  pay  adjustment  period. 
One-halt    (he    general    pay    «- 

crease  for  the  pay  adiuslmeiit 

period 
No  gerMral  pay  nKieasa  for  ttte 

pay  adjustment  penod 


(c)(1)  To  determine  the  amount  of  the 
employee's  general  pay  increase,  the 
agency  must  use  the  employee's  rate  of 
basis  pay  on  the  day  immediately 
preceding  the  pay  adjustment  period. 

(2){i)  Except  as  provided  in  paragraph 
(c)(2)(ii)  of  this  section,  the  agency  will 
determine  the  general  pay  increase  for 
employees  at  performance  level  3  (Fully 
Successful)  or  above  as  follows: 

(A)  Subtract  the  minimum  rate  of  the 
rate  range  of  the  employee's  position  in 
effect  on  the  day  immediately  preceding 
the  pay  adjustment  period  from  the 
employee's  rate  of  basic  pay  as 
determined  under  paragraph  (c)(1)  of 
this  section; 

(B)  Subtract  the  minimum  rate  of  the 
rate  range  in  effect  immediately 
preceding  the  pay  adjustment  period 
from  the  maximum  of  that  rate  range; 

(C)  Divide  the  result  of  paragraph 
{c)(2)(i)(A)  by  the  result  of  paragraph 
(c)(2)(i)(B): 

(D)  Subtract  the  minimum  rate  of  the 
new  rate  range  for  the  grade  from  the 
maximum  rate  of  that  range; 

(E)  Multiply  the  result  of  paragraph 
(c){2)(i)(C)  by  the  result  of  paragraph 
(c)(2)(i)(D);  and 

(F)  Add  the  result  of  paragraph 
(c)(2)(i){E)  to  the  minimum  of  the  new 
rate  range  and  round  to  the  next  higher 
whole  dollar  amount. 

(ii)  The  salary  of  an  employee  which 
is  at  the  minimum  or  maximum  of  the 
rate  range  in  effect  on  the  day 
immediately  preceding  the  pay 
adjustment  period  will  be  adjusted  to 
the  minimum  or  maximum  of  the  new 
rate  range  respectively. 

(3)  An  employee  whose  performance 
is  rated  at  level  1  or  2  and.  therefore, 
receives  less  than  the  full  general 
increase  may  be  paid  less  than  the 
minimum  rate  of  the  rate  range  for  the 
employee's  position. 

(4)(i)  Except  as  provided  in  paragraph 
(c)(4)(ii)  of  this  section,  the  salary  of  an 
employee  whose  performance  is  rated  at 
level  2,  including  an  employee  whose 
rate  of  basic  pay  is  less  than  the 
minimum  rate  of  the  rate  range  for  the 
employee's  position,  will  be  adjusted  by 
multiplying  the  employee's  rate  of  basic 
pay  on  the  day  immediately  preceding 
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the  pay  adjustment  period  by  one-half  of 
the  amount  of  the  general  increase 
applicable  to  the  rate  range  for  the  grade 
of  the  employee's  position  for  such  pay 
adjustment  period.  * 

(ii)  An  employee  who  is  receiving 
retained  pay  will  receive  one-half  of  the 
general  increase  as  required  under  5 
U.S.C.  5363(a),  regardless  of  his  or  her 
summary  rating  level. 

(d)  Agencies  will  increase  the  salary 
of  employees  who  cannot  be  rated  under 
a  performance  appraisal  system 
established  under  5  U.S.C.  4302a  by  the 
amount  of  the  full  general  pay  increase. 

§540.107    Merit  increases. 

(d)  Merit  mcreases  under  5  U.S.C.  5404 
are  to  be  effective  on  the  first  day  of  the 
first  applicable  pay  period  commencing 
on  or  after  October  1  of  each  year.  Merit 
increases  may  be  paid  rt-troHCtively  but 
must  be  received  by  the  employee  no 
later  than  December  31  of  the  applicable 
year. 

(b)  PMRS  employees  whose 
performance  is  rated  at  level  3  (Full> 
Successful),  or  levels  4  or  5  above  the 
"Fully  Successful"  level  as  definod  in 
§  430.405(1)  of  this  chapter,  shall  receive 
merit  increases  in  accordance  with  the 
[dllovving  ta))le 

Mehit  Increases  for  Each  Perkormance 
Rating  Level 


Pertofmance 
ralmg 


Level  5 

Level  4 

Level  3  (hilly 
successful) 


Amount  r»ce»e(t  H  |  *™"";  [^^^  " 
'    rate  of  basic  pay 

IS  equal  to  CH 

greater  than  the 

relef  ence  antouni 


rate  of  basic  pay 

IS  less  than  the 

reference  amount 


d-'- 


1  merit  increase I  1  rnent  increase 

1  ment  increaM I  ''.  ment  increase 

1  merit  increase i  S  nteni  increase 


(c)  PMRS  employees  whose 
performance  is  rated  at  levels  1  or  2  will 
receive  no  merit  increase. 

(d)  An  employee  newly  appointed  to 
the  Government  for  less  than  the  90-day 
minimum  appraisal  period  shall  not  be 
eligible  for  a  merit  increase.  For  the 
purposes  of  this  paragraph: 

(1)  A  reinstated  employee  is 
considered  to  be  a  newly  appointed 
employee; 

[2]  An  employee  reemployed  under 
P;irt  351.  Subpart  j.  of  this  chapter,  is  not 
considered  to  be  a  nrv\!y  appointed 
employee;  and 

(3)  An  employee  receiving  a  new 
appointment  without  a  break  in  service 
of  one  or  more  workdays  is  not 
considered  to  be  a  newly  appointed 
employee. 

(e)  If  an  emplo.vee  moving  into  the 
{'MRS  on  or  before  the  effective  date  of 
the  merit  increase  has  received  an 
mcrease  to  base  pay  (promotion,  within- 
grade  increase.  Quality  Step  Increase) 


within  90  days  of  such  effective  date,  the 
employee  will  not  receive  a  merit 
increase  for  that  fiscal  year.  An  increase 
occurring  on  the  effective  date  of  the 
merit  increase  is  considered  to  be  within 
this  90  day  period.  Actions  covered  by 
this  rule  include: 

(1)  Conversion  to  the  PMRS; 

(2)  Reassignment  to  the  PMRS  from 
another  Federal  pay  svstem; 

(3)  Promotion  to  the  PMRS; 

(4)  Temporary  promotion  to  the  PMRS. 
(f)  When  an  employee's  performance 

cannot  be  appraised  for  the  90  day 
minimum  appraisal  period,  merit 
increases  will  be  granted  in  accordance 
with  the  provisions  of  §  540.108  (a),  (c), 
or  fd)  of  this  part. 

§540.108     Special  provisions  for  pay 
administration. 

|a)(l)  This  paragraph  applies  when  an 
employee  cannot  be  rated  under 
elements  and  standards  established 
under  5  U  S.C.  4302a,  under  the 
following  circumstances: 

(\)  An  employee  who  is  under 
elements  and  standards,  established 
under  5  U.S.C.  4302a,  for  less  than  the  90 
day  minimum  appraisal  period  (e.g.,  by 
reason  of  conversion,  reassignment, 
promotion),  except  as  provided  in 
§  540.107(e)  of  this  part;  or 

(ii)  An  employee  who  is  unable  to  be 
rated  because  the  supervisor  has  left  the 
agency,  and  higher  level  supervisors 
cannot  reasonably  appraise  the 
performance  of  the  employee;  or 

(iii)  An  employee  who  is  on  long-term 
training. 

(2)  Under  these  circumstances,  a  merit 
increase  shall  be  granted  using  one  of 
the  following  rules  in  the  order 
specified: 

(i)  The  employee's  rating  period  is 
extended  to  provide  a  minimum 
appraisal  period,  such  extension  not  to 
exceed  September  30  of  the  same  year; 

(ii)  The  employee's  rating  of  record 
under  5  U.S.C.  4302  or  4302a  is  extended 
and  the  appropriate  increase  is  granted, 
if  that  rating  was  given  no  earlier  than 
the  previous  agency  rating  period:  or, 

(iii)  The  employee  receives  an 
increase  equivalent  to  that  granted  for  a 
level  3  ("Fully  Successful")  rating. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  when  an  employee 
who  cannot  be  rated  returns  to  a  pay 
status  after  an  approved  absence  that 
would  be  creditable  service  under  5  CFR 
531.406.  which  included  one  or  more  p^y 
adiustment.s  pro\  ided  under  5  U.S.C. 
5403  and  54C>4.  the  employee's  rate  of 
basic  pa>  shall  be  set  at  the  sum  of — 

(1)  The  employ  ee's  rate  of  basic  pay 
immediately  before  the  interruption  of 
his  or  her  employment  with  the  agency; 
and,  as  appropriate; 


(2)  The  general  pay  increases  that 
would  have  been  required  by  5  U.S.C. 
5403  for  a  level  3  ("Fully  Successful") 
rating,  if  the  employee  s  serv  ice  had  not 
been  interrupted;  and 

(3)  The  merit  increases  received  by  an 
employee  rated  at  level  3  ( "Fully 
Successful"). 

|c)(l)  This  paragraph  applies  when  the 
employee's  rate  of  basic  pay  is  being  set 
because  of — 

(i)  Service  in  the  armed  forces  or  non- 
Govemment  service  referenced  in  5 
U.S.C.  5405(d); 

(ii)  Other  service  for  which  an 
employee's  advancement  through  the 
pay  range  is  preserved  by  statute;  or 

(iii)  One  or  more  merit  increases  that 
occurred  during  a  period  for  which  the 
employee  has  received  credit  under  the 
back  day  provisions  of  5  U.S.C.  5596  and 
SubpartH  of  Part  550  of  this  chapter. 

(2)  Under  these  circumstances,  the 
employees  pay  shall  be  set  at  the  sum 
of- 

(i)  The  employee's  rate  of  basic  pay 
immediately  before  the  interruption  of 
his  or  her  duty  status,  and.  as 
appropriate; 

(ii)  The  general  increases  that  would 
be  required  by  5  U.S.C.  5403  for  a  level  3 
(  "Fully  Successful"")  rating,  if  the 
employee's  service  had  not  been 
interrupted;  and 

(iii)  Merit  increases,  which  will  be 
granted  as  follows: 

(A)  For  the  first  merit  increase  during 
the  period  of  such  service,  the 
employee's  rating  of  record  under  5 
U.S.C.  4302  or  4302a  is  extended  and  the 
appropriate  increase  is  granted. 

(B)  For  all  subsequent  merit  increases, 
the  employee  will  receive  the  increase 
equivalent  to  that  received  for  a  level  3 
("Fully  Successful")  rating  for  the  period 
involved. 

(d)  Notwithstanding  §  531.203(f)  of 
this  chapter,  when  an  employee  is 
promoted  within  or  out  of  the  PMRS  on 
the  effective  date  of  the  general  increase 
and  the  merit  increase,  the  employee 
shall  receive  the  following,  in  the  order 
specified: 

(1)  Any  general  increase  to  which  the 
employee  otherwise  would  be  entitled; 

(2)  Any  merit  increase  to  which  the 
employee  otherwise  would  be  entitled; 
and 

(3)  The  increase  resulting  from  the 
promotion. 

§504.109     Performance  avuards. 

(a)  Section  5406  of  title  5.  United 
States  Code  authorizes  the  payment  of 
performance  awards  as  part  of  the 
Performance  Management  and 
Recognition  System 
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|b)(l)  Ejch  agency  covered  by  the 
Performance  Manageme!  and 
Recognition  System  shall,  at  the 
b<'ginning  of  each  fiscal  year,  determine 
the  amount  of  money  available  for 
performance  awards  for  that  fiscal  year 
in  accordance  with  the  requirements  of  5 
U.S.C.  5406(c)  and  instructions  proviiled 
by  0PM.  Except  as  provided  in 
paragraph  (bjO)  of  this  section,  the 
f.illowing  funding  requirements  apply: 

(i)  Each  agency  is  required  to  pay  a 
minimum  of  .75  percent  of  the  estimated 
aggregate  amount  of  PMRS  employees' 
basic  pay  for  fiscal  year  1965  for 
performance  awards: 

(ii)  In  each  of  the  four  fiscal  years 
thereafter,  the  minimum  percentage  to 
he  spent  for  performance  awards  will  be 
adjusted  in  accordance  with  FPM 
instructions  so  that  for  fiscal  year  1989  a 
'  linimum  of  1.15  percent  is  spent: 

(iii)  An  agency  may  not  spend  more 
lor  performance  awards  than  1.5  percent 
of  the  estimated  aggregate  amount  of 
PMRS  employees'  basic  pay  for  any 
fiscal  year. 

(2)  In  determining  the  estimated 
aggregate  amount  of  PMRS  employees' 
basic  pay  for  a  fiscal  year,  consideration 
should  be  given  to  the  following  factors: 

(i)  The  number  of  employees  covered 
by  the  PMRS  during  the  previous  year 
lor  the  Merit  Pay  System  in  FY-84); 

(ii)  The  aggregate  rates  of  basic  pay 
for  such  employees; 

(iii)  Significant  change  in  the  number 
of  PMRS  employees  expected  in  the 
current  fiscal  year,  such  as  by  attrition, 
reorganization,  expansion,  or  reduction 
in  force:  and 

(iv)  The  distribution  of  performance 
ratings  in  the  agency: 

(v)  The  amount  of  the  general 
increases  and  merit  increases  that  will 
be  paid  to  PMRS  employees  in  the 
current  fiscal  year. 

(3)  Agencies  having  20  or  fewer 
employees  covered  by  the  PMRS  and 
that  have  determined  that  the  funding 
allowed  under  5  U.S.C  5406(c)(2)(A)  is 
insufficient  to  provide  an  effective 
performace  awards  distribution,  may 
submit  to  OPM.  at  the  beginning  of  each 
fiscal  year,  a  request  for  approval  of  a 
higher  level  of  funding  for  performance 
awards,  but  not  to  exceed  10  percent  of 
the  aggregate  amount  of  basic  pay  for 
PMRS  employees  in  that  fiscal  year  as 
provided  in  5  U.S.C.  5406(c)(2)(B).  The 
request  shall  be  in  writing  and  shall 
include  the  level  of  funding  desired,  and 
the  reasons  for  and  sufficient  data  to 
support  funding  at  the  higher  level. 
Sufficient  data  will  include,  at  a 
m.inimum,: 

(i)  Number  of  employees; 

(ii)  Distribution  of  ratings: 

(iii1  Awards  distribution  methodology: 
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(iv)  Award  amounts  thai  would  be 
payable  under  paragraph  (fi)(l)  of  this 
section;  and 

jv)  Award  amounts  that  will  be 
payable  under Ihfe  proposed  level  of 
funding.  I 

(c)  Performance  awards  shall  be  paid 
at  least  annually  ^n  accordance  witti  5 
U.S.C.  5406(c)(2)  fand  OPM  instuctions. 
on  a  date  or  within  a  time  period 
established  by  the  agency,  except  that 
agencies  should  pay  these  awards  as 
close  to  the  end  of  the  performance 
appraisal  period  as  the  agency  deems 
practicable.  This  does  not  preclude 
agencies  from  granting  cash  awards 
under  5  U.S.C,  5407  and  §  540.110  of  this 
part  at  any  time  during  the  appraisal 
period. 

(d)  Performance  awards  must  be 
based  on  an  employee's  summary  rating. 
An  employee  with  a  summary  rating  at 
level  5  for  the  current  appraisal  period 
must  receive  a  performance  award  of  at 
least  2  percent  of  base  pay  (except  that 
no  minimum  shall  be  applicable  in  fiscal 
year  1985),  but  not  more  than  10  percent 
of  base  pay  in  any  given  year.  Based 
upon  an  agency  head's  determination 
that  an  employee  has  performed  at  an 
unusually  outstanding  level,  the  agency 
may  grant  a  performance  award  not  to 
exceed  20  percent  of  base  pay. 

(e)  An  employee  with  a  summary 
rating  at  level  4  should  receive  a 
performance  award,  not  to  exceed  10 
percent  of  base  pay  in  any  given  year. 
Within  each  organization  element  of  an 
agency  having  responsibility  for 
managing  a  performance  award  budget, 
any  award  granted  to  employees  in  the 
same  grade  rated  at  level  4  must  be  less 
than  any  award  received  by  employees 
rated  at  level  5. 

(f)  An  employee  with  a  summary 
rating  at  level  3  may  receive  a 
performance  award,  not  to  exceed  10 
percent  of  base  pay  in  any  given  year. 
Within  each  organizational  element  of 
an  agency  having  responsibility  for 
managing  a  performance  award  budget, 
any  award  granted  to  employees  in  the 
same  grade  rated  at  level  3  must  be  less 
than  any  award  received  by  employees 
rated  at  level  4. 

(g)(1)  In  granting  performance  awards 
as  provided  in  paragraphs  (d),  (e),  and 
(f)  of  this  section,  if  an  employee  has 
been  promoted  within  the  preceding 
year,  the  agency  head  may  take  this  into 
account  in  determining  the  amount  of 
the  employee's  performance  award  that 
otherwise  would  have  been  specified  in 
the  agency's  Performance  Management 
Plan.  However,  any  employee  receiving 
a  summary  rating  of  "Outstanding"  must 
receive  an  award  of  no  less  than  2 
percent  of  base  pay  (except  that  no 


minimum  shall  be  applicable  in  1  ..scii 
Year  1985). 

(2)  Performance  awards  that  have 
been  adju^Jed  because  of  recent 
promotions  will  not  be  considered  in 
meeting  the  requirements  of  paragraphs 
|e|  and  |f)  of  this  section. 

(h)  The  agency  head  wili  determine 
whether  an  employee  who  cannot  be 
rated  for  the  current  appraisal  period 
will  be  granted  a  performance  award. 

(i)  Failure  of  an  agency  to  pay  a 
performance  award  under  this  section 
as  authorized  by  5  U.S.C.  5406(b)  may 
not  be  appealed. 

§  540.1 10    Cash  award  program. 

(a)  Title  5,  US.  Code,  section  5407 
authorizes  a  cash  award  program  for: 

(1)  Suggestions,  inventions,  superior 
accomplishments,  or  other  unique 
personal  efforts  which  contribute  to  the 
efficiency,  economy,  or  other 
improvement  of  Government  operations, 
or  achieve  a  significant  reduction  in 
paperwork:  or 

(2)  The  performance  of  a  special  act  or 
service  in  the  public  interest,  in 
connection  with  or  related  to  the 
employee's  Federal  employment. 

(b)  An  award  for  any  unique  or 
special  act  or  service  under  paragraph 
(a)  of  this  section  may  be  granted  for 
any  non-recurring  employee  or  group 
contribution  which  is  highly  exceptional 
and  unusually  outstanding  and  which  is 
beyond  normal  job  responsibilities  and 
performance  standards. 

(c)  In  granting  cash  awards  under  this 
section,  the  agency  must  prepare  a 
written  justification  separate  from  the 
employee's  performance  plan  or  rating. 

(d)  Cash  awards  will  be  granted  in 
accordance  with  the  incentive  award 
program  provisions  in  Part  451  of  this 
chapter,  OPM  instructions  under  that 
chapter,  and  the  agency's  incentive 
award  program  established  under  Part 
451  of  this  chapter. 

§  540.1 1 1     Agency  Performance 
Management  Plans. 

(a)  Each  agency  with  employees  who 
are  subject  to  the  Performance 
Management  and  Recognition  System 
shall  establish  a  Performance 
Management  Plan  for  administering  5 
U.S.C.  4302a,  5  U.S  C.  5401-5410,  and 
this  part.  Performance  management 
plans  shall  include  each  of  the  following 
which  is  applicable  to  the  agency  and 
any  additional  information  requested  by 
OPM: 

(1)  Appraisal  systems  required  under 
5  U.S.C.  4302a. 

(2)  Performance  Management  and 
Recognition  System  plan(s)  required  by 
this  part,  including  the  manner  by  which 
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(he  distribution  of  the  funds  ( ontained 
in  the  agency's  performance  award 
budget  will  be  made, 

(3)  Requirements  for  tomniimication 
to  the  agency's  PMRS  eniplovees  of  the 
p)urpose  of  the  Performance 
Management  and  Recognition  System 
and  how  it  works:  and 

(4)  Requirements  for  trcuning  in  the 
operation  of  the  Performance 
Management  and  Recopnitmn  S\btcni 
for  employees  who  are  subject  to  that 
System  and  for  Senior  Executive  Service 
members  and  other  managers 
supervising  PMRS  employees. 

(b)(1)  Each  agencN'  co\ercd  by  Part 
i4(l  of  this  chapter  shall  submit  a 
Performance  Management  Plan  to  the 
Office  of  Personnel  Management  for 
review  and  approval.  0PM  will  provide 
agencies  with  a  Performance 
Management  Plan  Chetkhst.  containing 
al!  the  components  necessary  for 
.f't'^'^al  of  the  PMRS  Performance 
\V-.r>,eement  Plan. 

.:  i  I:  rn,i)or  subcemponents  of  an 
agenL>  propose  to  modify  any  element 
of  the  agency's  plan  that  is  included  in 
the  Performance  Management  Plan 
C'hccklist.  or  develop  separate  proposed 
plans  based  on  agency  guidelines,  each 
such  subcomponent's  proposed  plan 
must  be  reviewed  and  approved  by  the 
agency  and  submitted  to  0PM  for  final 
approval. 


{3|  Agencies  will  be  required  to 
implement  the  provisions  of  an 
approved  Perfo-rr^rince  Mcr.rtiJer-.c'^! 
Plan  pertaining  to  the;r  Pi  ^f\-rn"-;,in:  e 
Management  and  Reccyr  ■    ,r-.  System 
employees  not  less  than  l^0  aays  prior 
to  the  end  of  'he  .-jerry's  performance 
appraisal  period 

{cj  Agencies  shall  submit  to  OPM  for 
approval  any  changes  to  their 
Performance  Management  Plans  that 
modify  any  element  of  the  agency's  Plan 
that  is  included  in  the  Performance 
Management  Plan  Checklist. 

§540.112     Reports. 

(a)  So  that  the  Office  of  Personnel 
Management  can  provide  the  Congress 
and  others  with  information  regarding 
the  operation  of  the  Performance 
Management  and  Recognition  System, 
including  performance  awards  under  5 
U.S.C.  5406  and  cash  awards  under  5 
U.S.C.  5407,  each  agency  shall  maintain 
such  records  and  submit  to  OPM  such 
reports  as  OPM  may  require. 

(b)  Each  agency  shall  submit  to  OPM 
at  the  beginning  of  each  fiscal  year  the 
estimated  performance  awards  budget, 
including  the  funding  level  used,  and 
such  other  data  required  by  OPM  to 
administer  the  Performance 
Management  and  Recognition  System. 


PART  595— PHYSICIANS 
COMPARABILITY  ALLOWANCES 

§595.102    lAmendedl 

17.  In  §  595  to:  parrtg.^^ph  (b)  is 
amended  by  remov  mg  the  words  "Merit 
Pay  System"  and  inserting,  in  their 
place,  the  words  "Performance 
Management  and  Recognition  System." 

PART  771— AGENCY 
ADMINISTRATIVE  GRIEVANCE 
SYSTEM 

lb.  In  §  771.206,  paragraph  (c)(l)(xii|  is 
revised  to  read  as  follows: 

i  771.206     Exclusions, 

(c)  Matters  excluded. 

(1)  •  *  • 

(xii)  A  general  increase  or  merit 
increase,  or  the  lack  of  a  general 
increase  or  merit  increase,  under  the 
Performance  Management  and 
Recognition  System,  or  a  decision  on  the 
granting  of  or  failure  to  grant  cash 
awards  or  honorary  recognition  under  5 
U.S.C.  chapter  54  and  Part  540  of  this 
chapter; 
•         *         •         ♦        * 

Authority:  Pub.  L.  9a-615;  5  U.S.C.  4302i. 
and  5409. 

[FR  Doc.  85-6941  Filed  3-22-85:  8:45  am) 

BILLING  COOF  672S-C1-U 


Monday 
March  25,  1985 


Part  III 


Department  of  the 
Interior 


Minerals  Management  Service 

Outer  Continental  Shelf;  Notice  of  Sale; 
Western  Gulf  of  Mexico,  Proposed  Oil 
and  Gas  Lease  Sale  102 


11802 


Federal  Register  /   Vol.  50.   No.  57   /   Mondav.  March  25.   1985  /   Notices 


\/I  R 
2  5 


985 


JMI 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf;  Notice  of 
Sale;  Western  Gulf  of  Mexico, 
Proposed  Oil  and  Gas  Lease  Sale  102 

V\  ilh  reu.ird  to  ui!  and  gds  le.isiriJ  on 
li.e  Oii'er  Continentdl  Shelf  (OCS).  the 
Secretary  of  the  Interior,  pursu.int  t,i 
sectio.n  19  of  the  OCS  Lands  Ai.t.  as 
arne'iidfii,  provides  the  affected  States 
the  iipportunity  to  review  the  proposed 
Nii!;re  wf  S.ile.  The  following  is  a 
pr.p.is.'d  .\ot!ce  of  Sale  for  Sale  102  in 
the  ollbhore  waters  of  the  VV'es'ern  Ciilf 
of  Mexico.  This  \oti>:e  :s  ht 
published  as  a  m.it'.'i  of 
the  publu 
Um   D   Bettenber^;, 
l)-.t^t  iui.  Mnn'i'iis  Manasiewent  Service. 

Ddted:  Nfarch  19.  T985. 

-\;ip;pi.'!) 
|.  Steven  Griies, 

Deputy  Assistant  Secretary— Land  and 
M::n:..\  M  ::.::^-:7wnt 

BILLING  CODE  4310-MH-*I 


Teff'tn 
I'lirma! 
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UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
MINERALS  HANAGEMEUT  SERVICE 

Outer  Continental  Shelf 

Notice  of  Sale 
Western  Gulf  of  fiexico 
Proposed  Oil  and  Gas  Lease  Sale  102 

1,  Authority.  This  Notice  is  published  pursuant  to  the  Cuter 
Continental  Shelf  (CCS)  Lands  Act  of  1953  (42  U.S.C.  1331-1343),  as  anerded 
(92  Stet.  629),  and  the  regulations  issued  thereuraer  (30  CFR  P«rt  256). 
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Filing  of  Bids.     Sealeo  bids  will   be  received  by  the  Regional 
Director  (RD).  Coif  of  Mexico  Region,  Minerals  Management  Service  (MHS,, 
3301  North  Causeway  Boulevara,  Ketairie,  Louisiana   70002.     Bids  ray  be 
aelivered  in  person  to  the  above  address  curing  normal  business  hours 
(8:00  e.n.   to  4:00  p.n.,  c.s.t.)  until   the  Bid  Submission  Deadline  at 

.     Hereinafter,  all   tines  cited  in  this  Notice  refer  to  Central 

Standard  Tine   (c.s.t.)  unless  otherwise  stated.     Bias  will    not  be  accepted 

on  the  day  of  Bid  Opening,     .     Delivery  by  rail   should  be  addressed 

to  P.O.   Box  7944,  Hetairie,  Louisiana  70010,  and  nust  be  receiveo  by  the  Bid 
Subnission  Deadline.     Bids  received  by   the  RD  later  than  the  tine  and  date 
specified  above  will   be  returned  unopened  tu  the  bidders.     Bids  may  rot  be 
nodified  unless  written  modification  is  receiveo  by  the  RD  prior  to 


Bids  may  not  be  withdrawn  unless  written  withdrawal    is  received  by  the  PD 

prior  to  8:30  a.m.  .     Bid  Opening  Time  will   he  9:00  a.m. 

at  the    .     All   bids  must  be  sutmntec  and 

will   be  considered  in  accordance  with  applicable  regulations,    ircluding 

30  CFR  Part  256.     The  list  of  restricted  joint  bidders  which  applies  to  this 

sale  appeared  in  the  Federal   Register  at on  . 

3.  Method  of  Bidding.  Tract  numbers  will  n£t  be  used.  A  separate  bid 
in  a  sealed  envelope  laoeled  "Sealed  Bid  for  Oil  and  Gas  Lease  Sale  102,  map 
number(s),  map  nane(s),  ana  block  number(s)),  not  to  be  opened  until   9:00  a.ir;., 

c.s.t.,  ,"  must  be  submitted  for  each  block  or  prescribed  bidding 

unit  bid  upon.     Tor  example,  a   label  would  reaa  aS  *ollows:     "Sealed  Bia  for 
Oil  and  Gas  Lease  Sale  102,  NG  15-1,  East  Breaks,  fclock  701,  not  to  be 

opened  until    9:00  a.m.,  c.s.t.,  ___^ ."     For  those  blocks  which  must  be 

bia  upon  together  as  a  bidoing  unit   (see  paragraph   12),    it  is  reconnendea  that 
al 1   numbers  of  blocks  comprising  the  bidding  unit  appear  in  the  label   on  the 
sealed  envelope.     A  suggested  bid  form  appears  in  30  CFR  Part  256,  Appendix  A. 
In  addition,  the  total   amount  bid  must  be    ir  whole  dollar  amounts   (no  certs^ 
Bidders  must  submit  with  each  bid  one-fifth  of  the  cash  bonus,   in  cash  or  bj 
cashier's  check,  bank  draft,  or  certified  check,  payable  to  the  order  of  the 
U.S.   Department  of  the   Inter1or--M1nerals  Manage'^rt   Service.      No  bid  for  less 
than  all   of  the  unleased  portion  of  a  block  or  bidding  unit  as  aescribed  in 
paragraph  12  will  be  considered.     Bidders  are  advised  to  use  the  description 
"All   the  Unleased  Feaeral   Portion"  for  those  blocks   having  only  portions 
currently  available  for  leasing. 

1 


All  documents  rust  be  executec  in  conformance  with  signatory  authorizations 
on  file.  Partnerships  also  need  to  submit  or  have  on  file  in  the  Gulf  of 
Mexico  Regional  Office  a  list  of  signatories  authorized  to  bind  the 
partnership.  Bidaers  submitting  joint  bias  must  state  on  the  bid  form  the 
proportionate  interest  of  each  participating  bidder  in  percent  to  a  naxinun  of 
five  oecimal  places,  e.g.,  5C. 12345  percent.  Other  oocunents  may  be  required 
of  bidders  unaer  30  CFR  256.46.  Bidders  are  warned  against  violation  of 
18  U.S.C.  1860,  prohibiting  unlawful  combination  or  intimioation  of  bidders. 

4.   Bidding  Systens.  All  bids  subnitted  at  this  sale  must  provide  for 
a  cash  bonus  of  $150  or  more  per  acre,  or  fraction  thereof.  All  leases 
resulting  from  this  sale  will  provide  for  a  yearly  rental  payment  of  S3  per 
acre,  or  fraction  thereof.  All  leases  cwarded  will  provide  for  a  mininum 
royalty  of  S3  per  acre,  or  fraction  thereof.  The  bidding  systems  to  be 
utilized  for  this  sale  apply  to  blocks  or  bidding  units  as  shown  on  map  2 
(see  paragraph  12).  The  following  bidding  systems  will  be  used: 


(a)  Bonus  Bidding  with  a  12-1/2  Percent  Royalty, 
blocks  and  bidding  units  offered  under  this  system  must  be 
a  cash  bonus  basis  with  a  fixec  royalty  of  12-1/2  percent. 


Bids  on  the 
submitted  on 


(b)  Bonus  Biddirg  with  a  16-2/3  Percent  Royalty.  Bids  on  the 
blocks  and  bidding  units  offeree  under  this  system  must  be  submitted  on 
a  cash  bonus  bas's  with  a  fueo  royalty  of  16-2/3  percent. 

5.  Eqial  Cppcrturity.  Each  bidder  must  have  submitted  by  the  Bid 
Submission  Ceacline,  statea  in  paragraph  2,  the  certification  required  by 
41  CFR  60-1. 7(b)  ana  Executive  Order  No.  11246  of  September  24,  1965,  as 
amended  by  Executive  Greer  No.  11375  of  October  13,  1967,  on  the  Compliance 
Report  Certification  Form,  Form  1140-8  (June  1982),  and  the  Affirmative  Action 
Representation  Form,  Form  1140-7  (June  1982).  See  paragraph  14,  "Infonnation 
to  Lessees." 

6.  Bid  Opening.  Bid  opening  will  begin  at  the  Bid  Opening  Tine  states 
in  paragraph  2.  The  cpenirg  of  the  bias  is  for  the  sole  purpose  of  publicly 
announcing  bics  receiveo,  and  no  bids  will  be  accepted  or  rejected  at  that 
time.   If  the  Department  is  prohibited  for  any  reason  from  opening  any  bid 
Before  midnight  on  the  day  of  Bid  Opening,  that  bid  will  be  returned  unopened 
to  the  bidder  as  soon  t'-ereafte'-  as  possible. 

7.  Deposit  of  Paynent.  Any  cash,  cashier's  checks,  certified  Checks, 
or  bank  drafts  submitted  with  a  bid  will  be  oeposited  by  the  Government  in 
an  interest  bearing  account  in  the  l.S.  Treasury  during  the  period  the  bias 
are  being  considered.  Such  a  deposit  aoes  not  constitute  ana  shall  not  be 
construec  as  acceptance  of  any  bid  on  behalf  of  the  United  States. 


8. 
draw  any 
bid  for  the 


wi thdrawal  of  Blocks.  The  United  States  reserves  the  right  to  with- 
biock  from  th<5  sale  prior  to  Issuance  of  a  written  acceptance  of  a 
he  block. 


9.   Acceptance,  Rejection,  cr  Return  of  Bids  .  The  United  States  reserves 
the  right  to  reject  trt^^   arc  al  1  b'ds.   In  any  case,  no  bid  will  be  accepted  ard 
no  lease  for  any  block  or  picd-nq  unit  will  be  awarded  to  any  biader,  unless: 
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(a)     the  biacJer  has  complied  with  all   requi  rer-ents  of  this 
Nutice  and  applicable  regulations; 

I  (bl     the  bid  Is  the  highest  valid  bio;  and 

(c)     the  anount  of  the  bid  has  been  deternrea  ;o  be  aotquate  by 
the  authorized  OTticer. 

No  bonus  bid  will  be  considered  for  acceptarce  unless   it  prcvides  tcr  a  cash 
bonus   In  the  amount  of  J150  or  more  per  acre,   or  fraction  thereof.     Any  bid 
submitted  which  does  not  conform  to  the  requirenerts  of  this  Notice,  the  OCS 
Lards  Act,  as  amended,  or  other  applicable  regulations  may  be  returned  to 
the  person  submitting  that  bid  by  the  RO  and  not  considered  for  acceptance. 

I       10.       Successful   Bidders.     Each  person  who  has  submitted  a  bid  accepted 
By  the  authoriied  officer  will   be  required  to  execute  copies  of  the   lease, 
pay  the  balance  of   the  cash  bonus  t-o   together  Hith  the  first  year's  annual 
rental   as   specified  below,  and   sd'.-sfy   the  bonding  requirements  of  30  CFK  256, 
Subpart  I. 

For  this   lease  sa'e,  MMS  will   utilize  procedures  for  the  electronic   funds 
transfer  (EFT)  payment  of  four-fifths  of  the  cash  bonus  bid  and  the  first 
year's  annual   rental   for  each  lease  issued.     Successful  bidders  are  required 
to  submit  the  balance  of  the  bonus  and  the  first  year's  annual   rental   payment 
by  EFT  utilizing  the  Federal   Reserve  Cotimunications  System  and  the  lrei'^i;ry 
Financial   Cormunications  System,   payable  to  the  Department  of  the   interior--KMS. 

the  RD  will  provide  more  cetaiiec  instructions  en  making  the  EFT  payments 
when  bidders  are  qualified  to  submit  bids  for  the  sale.     Bidders  are  re'errec 
to  30  CFR  218.155  (49  FR  8602,  March  8,   19C4). 

I       11-        Leasing  Maps/Official    Protraction  Diaqrans.     Blocks  or  biddmg 
(Wits  offered  for  lease  may  be  located  on  the  following  Leasing  Maps/Cf f ic-al 
Protraction  Diagrams  which  My  be  purchased  from  the  Gulf  of  Mexico  Regional 
Office   (see  paragraph  14): 

(a)     Outer  Continental   Shelf  Leasing  Haps--Scuth  Texas  Set. 
This  set  of  maps  sells  for  $5.00. 

.Map  1  South  Padre   Island  Area 

Hap  lA  South  Paore   Island  Area,   East  Addition 

Map  i  North   Padre    Island  Area 

Hap  2A  North  Padre   Island  Area,   East  Addition 

Map  3  Mustang   Island  Area 

Mao  3A  Mustang   Island  Area,    East  Addition 

^ap  i  Hatagcnaa    Island  Area 


(b)  Outer  Continental   Shelf  Leasing  Maps--£ast  Texas  Set. 
The  following  set  of  naps  sells  for  $7.00. 

Map  5  brazes  Area 

Map  SB  Bnazos  Area,   South  Addition 

Map  6  Ga'vestcn  Area 

Map  6A  Galveston  Area,   Soutn  Addition 

Map  7  high  Island  Area 

Hap  7A  High   Island  Area,   East  Addition 

Nap  78  High  Island  Area,  South  Addition 

Map  7C  High  Island  Area,  East  /addition.  South  Extension 

Map  8  Sabine  Pass  Area 

(c)  Outer  Continental    Shelf  Official   Protraction  Diagrams. 
These  Oiagrans  sell   for  $2.0C  each. 


no   14-3 

NG  14-6 
NG  15-1 
NG  15-2 
NG  15-4 
NG  15-5 


Corpus  Christi 

Port  Isabel 
East  Breaks 
Garden  Banks 
Alannnos  Canyon 
Keathley  Carycn 


(approved  January  27,  1S76) 

(apprcved  January  27,  1976) 
(approved  ^arberv  27,  1976) 
(approved  jecember  2,  1976) 
'approved  March  26,  1976) 
(approved  lecembe'-  2,  1976) 
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12.       uescnptior  of  the  Areas  Offered  for  Bies. 

(aj     Acreages  c*  blocks  are  shown  on  Leas-rg  >'aps  a^d  Official 
PfOtraction  Diagrars.      Sone  of   these  blocks,   however,  ir.ay  be  partially 
leased,  bisected  by  administrative  lines  such  as  the  Federal, State  jurisdic- 
tions'   line,  or  the  section  8(g)    line,  or  a  combinat'on  of  such   1-nes.      In 
these  cases  the  following  supplemental   documents  to  this  Notice  of  Sale  are 
available  ^ror  the  Gul*  .^f  Mexico  "egiona'   C**-ce     see  paragraph   ;4(a)}: 


(1)     Western  Gulf  of  Mex-cc  ^ease  Sa'e 
Unleosec   Spl • t   ti :c»s . 


-   P'-crcsec. 


(2)      kiestern   Gulf  o*  Mex'cc   tea;. 
Un leased  Acreage  of  B'ccks 
Lease. 


ia  'e    .{jc   -   Tcpcsec. 
tt-    A"  -Quots    .^Cf- 


< 

o 


c 

2 

c 

en 


O 
C 


(3)     Western  Gulf  c*  "-^i-co  Lease  Sale  102  -  Proposed. 
Unieased  Blocks    Sp''t   ty  the  8(g)  Line, 


(b)     Pe*e-tTces   tc  n-,aps    1,   2,   fi   3  in  this  Scfce   'e'er  to  the 
following  maps  whicn  ire  ava'lafcle  on  request   *r.jr  the  Gu'f  of  Henco 
Regional  Office: 

Map   1  entitlec    "western   Z^'^'   :,*   Mexico  .ease   Sale  102, 
St'pu'ations,   Lease   'errs,   a'C  hamrg  Areas,    Proposed." 


X 
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Map  2  entitlfcc   "western   Gul*   o*   Mex-cc   .ease  Sa'e    ICt 
Bidding  Systen^  and  E-odTg  Jrits,    Proposed,"    "-e^ers 
largely  to  Royalty  Rates  and  Bidd'rg  ^rits. 


2 

o 

n 
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Map  3  entitled  "Western  Gulf  of  Nexicc   Lease  Si'ie   202, 
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(2   Although  currently  unleased  and  shown  or  Texas  Leasing  Map  No.  7C, 
High  Island  Area,  East  Addition,  South  Extenslor,.  datec  October  19, 
1981,  no  bids  will  be  accepted  on  the  followirg  blocks: 

Block  A-375 
Block  A-398. 

(3)  Although  currently  unleased  and  shown  on  Of*^c:al  Protraction  Dlagrans 
or  Leasing  Maps  as  indicated,  no  bids  will  be  accepted  'r  the  fcllowing 
areas: 

(a)  South  Padre  Island  Area,  Texas  Map  No.  1  i,apprcved  July  16.  1954) 
Block  1163; 

(b)  South  Padre  Island  A'^a,  Esst  Addition,  Texas  Map  Nc.  ;A 
(approved  May  6.  1966J 

Blocks  1162  through  A-SO; 

(c)  Port  Isabel  -  NG  14-6,  January  27,  1976 

Blocks  948  through  968  aro 
blocks  991  through  1012; 

(d)  Alamlnos  Canyon  -  NG  15-1.  mj.;--  ?£.  :c,^e 

Blocks  925  through  942  and 
Blocks  969  through  1C09; 

(e)  Keathley  Canyon  -  NG  15-5.  December  :,  1976 
Blocks  969  through  978. 

13.   Lease  Tenns  and  Stipulations. 

(a)  Leases  resulting  from  this  sale  will  have  inuiai  tenr,s  as 
shown  on  map  1  arc  will  be  on  Form  WS-2005  (August  1982).  Copies  of  the 
'ease  forf  are  d»ailafcle  from  the  Gjlf  uf  Mexico  Regional  Office.  (Note:  The 
lease  tenp  pel  icy  is  currertly  be'rg  reviewec  by  the  Department,  ana  the  terns 
ct  leases  issued' as  a  result  of  Sale  1C2  will  be  subject  to  any  change  1r 
Department  policy  which  nay  occur  prior  tc  the  final  Notice  of  Sale.' 

(b)  'he  applicability  of  Stipulations  Sos.  1  through  4  that  will 
be  Included  in  leases  resulting  from  this  sale  is  as  shown  on  map  1  anc; 
supplemented  by  references  'n  this  Notice. 

Stipulation  No.  1— Protection  of  Cultural  Resources. 

(This  stipulation  will  apply  tc  j'l  b'oc«s  c**ered  for  lease  in  this  sale.) 

(a)  "Cultura'  rescu'-ce"  reans  any  site,  structure,  or  object  of  historic 
or  prehistoric  archaeological  significance.   "Operations"  means  any  drilling, 
mining,  or  construction  or  placement  of  any  structure  for  exploration,  oeve'- 
opnent,  or  produc'.'cr  cf  the  "ease. 


(b)  If  the  Regional  Director  (RD)  believes  a  cultural  resource  may  exist  in 
the  lease  area,  the  RD  will  notify  the  lessee  in  writing.  The  lessee  shall 
then  comply  with  subparagraphs  (1)  through  (3). 

(1)  Prior  to  cormencing  any  operations,  the  lessee  shall  prepare  a 
report,  as  specitieo  by  the  RD,  to  determine  the  potential  existence  of 
any  cultural  resource  that  may  be  affected  by  operations.  The  report, 
prepared  by  an  archaeologist  ard  geophysicist,  shall  be  based  on  an 
assessment  of  oata  fror  remote-sensing  surveys  and  of  other  pertinent 
cultural  and  environmental  information.  The  lessee  shall  submit  this 
report. to  the  RD  for  review. 

(2)  If  the  evidence  suggests  that  a  cultural  resource  nay  be  present, 
the  lessee  shell  either: 

(I)  locate  the  site  of  any  operations  so  as  not  to 
adversely  affect  the  area  wnere  the  cultural  resource 
may  be;  or 

(II)  Establish  to  the  satisfaction  of  the  RD  that  a 
cultural  resource  does  not  exist  or  will  not  be  adversely 
affected  by  operations.  This  shall  be  done  by  further 
archaeological  investigation,  conducted  by  an  archaeologist 
and  a  geophysicist,  using  survey  equipment  and  techniques 
deemed  necessary  by  the  RD.  A  report  on  the  investigation 
shall  be  submitted  to  the  RD  for  review. 

(3)  If  the  RD  determnes  that  a  c^'tural  resource  is  likely  to  be 
present  on  the  lease  and  may  be  aoversely  affected  by  operations,  the 
RD  will  notify  the  lessee  imnediately.  The  lessee  shall  take  no  action 
that  may  adversely  affect  the  cultural  resource  until  the  RD  has  told 

the  'e?<.ee  now  to  protect  it. 

(c)  If  the  lessee  discovers  any  cultural  resource  while  conducting  operations 
on  the  lease  area,  the  lessee  shall  report  the  discovery  immediately  to  the  RD. 
The  lessee  shall  make  every  reasonable  effort  to  preserve  the  cultural  resource 
until  the  RC  has  tola  the  lessee  how  to  protect  It. 
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Stipulation 


Z--Frotection  of  High  Relief  Banks. 


(This  stipulation  will   be  included   in  leases  located   in  the  areas  so  indicated 
on  maps   1  and  3  entitled  "Western  Gulf  of  Mexico  Lease  Sale  IC2,  Stipulations, 
..ease  Terms,   and  wa'-nirc  Areas,   Proposed,"   arc  "Western  Gulf  of  Mexico  Lease 
Sale  102,  Detailed  Maps  cf  Biologically  Sensitive  Areas,  Proposed," 
respectively.      The  high   re'''e*  ba^»s  v.-f   l'~t''-  appropriate   ^:  activity" 
isobaths  are  listed  below.) 


p 


^' 


2 

r. 


?! 
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bank  Imnie 


Hysterious  Bank, 
Blackfish  Ridge' 
Dream  Bank   - 
Southern  Bank, 
hospital  Bank     - 
North  Hospitil  Dark'' 
Aransas  Bank    . 
South  Bakec  Bank 
Baker  Bank  , 
Ely  Dunn  Bar  . 
Small  Dunn  bir. 
j2   Fathom  Bank 


Stetson  bank  . 

Claypile  Bank 

Applebaun  Bank 

Coffee  Lump  - 

West  Flower  Garden  Dank. 

East  Flower  Garaen  Bank 

MacHeil  Bank 

29  Fathom  Bank 

2E  Fathom  Bank 

Geyer  Bank 

Elvers  Bank, 

Bright  Bank   ^ 

16  Fathom  Lunp 

Rezdk  Bank'^- 

Sidner  Bank^ 

Parker  Bank 


Isobatii  (meters) 

74.  76.  78,  80.  84 

70 
76,  82 

80 

70 

68 

70 

70 

70 

65 

65 

52 

62 

50 

65 
Various 
100  (defined  by  at   j.ysiem) 
100  (defined  by  ttt   system) 

82 

64 

85 

8b 

8t 

85 

85 

85 

85 

85 


*  Low  Relief  Banks  -  only  paragraph  (a)  of  the  stipuiatior  cppHes. 

Other  South  Texas  Banks  -  paragraph  (c)  of  the  stipuiation  shdll  not 

apply;  for  production  and  development  operations  only,  the  provisions 

of  paragraph  (b)  shall  apply  in  both  the  "1-M11e  Zone"  and  the  "3-Mile 
Zone." 

*  Central  Gulf  of  Mexico  bank  with  a  portion  of  its  "i-Miie  Zone" 
and/or. "3-Mile  Zone"  in  Western  Gulf  of  Mexico. 

4 

'^lowe'-  darden  Banks  -  has  a  "4-Mile  Zone"  rather  than  a  "i-l-iiie  Zone", 
in  the  "1-Hile  Zone,"  paragraph  (c)(2)  of  the  stipulation  shall  apply 

I  1n  addition  to  paragraph  (b);  in  the  "4-Mile  Zone,"  only  paragraph  (b) 

I  shall  apply. 

(a)  llo  structures,  drilling  rigs,  or  pipelines  will  be  allowed  withiii  the 
isobaths  of  the  banks  listed  above. 
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(b)  Operations  within  the  area  shown  as  "1-Mile  Zone"  on  map  3  shall  be 
restricted  by  shunting  all  drill  cuttings  and  drilling  fluids  to  the 
bottom  through  a  down-pipe  that  terminates  an  appropriate  distance,  but 
no  more  than  10  meters,   from  the  bottom. 

(c)  Operations  within  the  area  shown  as  "3-Mile  Zone"  on  map  3  shall  be 
restricted  as  specified   in  either  (1)  or  (2)  below  at  the  option  of  the 
lessee. 

(1)  All  drill  cuttings  and  drilling  fluids  must  be  disposed  of  by 
shunting  the  material   to  the  bottom  through  a  down-pipe  that  terminates 
an  appropriate  distance,  but  no  more  than  10  meters,  from  the  bottom. 

(2)  The  operator  (lessee)  shall   submit  a  monitoring  plan.     The 
monitoring  plan  will  be  designed  to  assess  the  effects  of  oil  and 
gas  exploration  and  development  operations  on  the  biotic  communities 
of  the  nearby  banks. 

The  monitoring  program  snail   indicate  that  the  monitoring  investigations 
will   be  conducted  by  qualified,   independent  scientific  personnel,  and 
that  these  personnel  and  all   required  equipment  will  be  available  at 
the  time  of  operations.     The  monitoring  team  will   submit  its  findings 
to  the  Regional   Director   (RD)  on  a  schedule  established  by  the  RD,  or 
irmediately  in  case  of  imminent  danger  to  the  biota  of  the  bank  resulting 
directly  from  drilling  or  other  operations.     If  it  is  decided  that 
surface  disposal  of  drilling  fluids  or  cuttings  presents  no  danger  to 
the  bank,  no  further  monitoring  of  that  particular  well   or  platform 
will   be  required,      if,   however,  the  monitoring  program  indicates   that 
the  biota  of  the  bank  are  be'nc  harmed,  or  if  there  is  a  great  likelihood 
that  operation  of  that  particular  well   or  platform  may  cause  harm  to  the 
biota  of  the  bank,  the  RD  shall   require  shunting  as  specified  in 
subparagraph  (1)  above  or  other  appropriate  operational   restrictions. 

Stipulation  No.   3"Military  Warning  Areas. 

(This  stipulation  will   be   included  in  leases   located  within  each  warning 
area,  as  shown  on  map  1  des;rDec  in  paragraph  12.) 

Warning  Areas  Command  Headquarters 
Western  Planning  Area 


J. 


Warning  Areas 
W-228 

W-602 


Warning  Areas 
Command  Headquarters 

Naval   Air  Training  Command 
Naval   Air  Station 
Corpus  Christ! ,  Texas 

Director  of  Training 
Deputy  Chief  of  Staff,  Operations 
Headquarters  Strategic  Air  Command 
Offutt  AFB,  Nebraska 
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(a)  Hold  Harmless 

Whether  <jr  not  compensation  for  such  damage  or  Injury  might  be  cue  unaer  a 
theory  of  strict  or  absolute  liability  or  otherwise,  the  lessee  ossumes  all 
risks  of  damage  or  injury  to  persons  or  property  which  occurs  in,  on,  or 
above  th«  Outer  Continental  Shelf,  to  any  person  or  persons  or  to  any  property 
of  any  parson  or  persons  who  are  agents,  employees,  or  invitees  of  the  lessee 
Its  agents.  Independent  contractors  or  subcontractors  doing  business  with  the 
lessee  in  connection  with  any  activities  being  perfomed  by  the  lessee  In,  on, 
or  above  the  Outer  Continental  Shelf,  if  such  injury  or  damage  to  such  person 
or  property  occurs  by  reason  of  the  activities  of  any  agency  of  the 
U.S.  Gov«rnment,  Its  contractors  or  subcontractors,  or  any  of  their  officers. 
agents,  er  employees,  being  conducted  as  a  part  of,  or  in  connection  with, 
the  programs  and  activities  of  the  comand  headquarters  listed  in  the  table 
above. 

Notwiths  anding  any  limitations  of  the  lessee's  liability  1n  section  14  of 
the  leas  ,  the  lessee  assumes  the  risk   whether  such  Injury  or  damage  is 
caused  1*  whole  or  In  part  by  any  act  or  omission,  regardless  of  negligence 
or  fault,  of  the  United  States,  its  contractors  or  subcontractors,  or  any 
of  their  officers,  agents,  or  employees.  The  lessee  further  agrees  to 
indemnifjr  and  save  harmless  the  United  States  against  all  clairs  for  loss, 
damage,  er  Injury  sustained  by  the  lessee,  and  to  Indemnify  and  save 
harmless  the  United  States  against  all  claims  for  loss,  damage,  or  injury 
sustainefl  by  agents,  employees,  or  Invitees  of  the  lessee,  its  agents,  or 
any  indefiendent  contractors  or  subcontractors  doing  business  with  the  lessee 
in  connection  with  the  programs  and  activities  of  the  a^oremertioned  irilitary 
installations  and  agencies,  whether  the  same  be  caused  in  whole  or  in  part  by 
the  negligence  or  fault  of  the  United  States,  its  contractors  or  subcontractors, 
or  any  of  their  officers,  agents,  or  employees  and  whether  such  clairrs  might 
be  sustained  under  theories  of  strict  or  absolute  liabnity  or  otherwise. 

(b)  Electromagnetic  Emissicr.s 

The  lessee  agrees  to  control  Its  own  electromagnetic  emlssiors  arc  tnose  of  Its 
agents,  employees,  invitees,  independent  contractors  or  subcontractors  emanating 
from  individual,  designated  warning  areas  in  accordance  with  requirements 
specified  by  the  commander  of  the  connand  headquarters  listed  in  the  table  above 
to  the  degree  necessary  to  prevent  damage  to  or  unacceptaoie  interference  with 
Department  of  Defense  flight,  testing,  or  operations  activities  conductec  within 
individual,  designated  warning  areas.  Necessary  monitoring,  control,  arc  coordi- 
nation vfith  the  lessee,  its  agents,  employees.  Invitees,  indepenaent  contractors 
or  subcontractors,  will  be  effected  by  the  commander  of  the  aporooriate  onshore 
military  installation  conducting  operations  in  the  particular  warning  area; 
provided,  however,  that  control  of  such  electromagnetic  emissions  shall  permit 
at  least  one  continuous  channel  of  communication  between  a  lessee,  its  agents, 
employees,  invitees,  independent  contractors  or  subcontractors,  arc  onshore 
facilities. 
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(c)  Operational  Controls 

"he  lessee  agrees  that,  prior  to  operating,  or  causing  to  be  operated  on  its 
behalf,  boat  or  aircraft  traffic  into  Individual,  designated  warning  areas, 
the  lessee  shall  coordinate  and  comply  with  instructions  from  the  conriander 
of  the  individual  conmand  headquarters  listed  in  the  table  above.  Such  coc- 
dlnation  and  instruction  will  provide  for  positive  control  of  boats  and 
aircraft  operating  in  the  warning  areas  at  all  times. 

Stipulation  No.  4--Suspens1on  of  Operations. 

fthis  st'pu'ation  will  be  included  in  leases  on  blocks  In  water  depths  of 
400-900  meters  as  shown  on  map  1  described  in  paragraph  1?.) 

■^he  Director  shall  suspend  or  temporarily  prohibit  production  or  any  other 
operation  or  activity  pursuant  to  this  lease  if  such  suspension  or  cessation 
of  operations  or  activities  is  necessary  to  complete  operations  or  activities 
described  in  a  development  and  production  plan  approved  by  the  Reaional 
Director  pursuant  to  30  CFR  ?50.34-7  and  750.12(bl(4)(cl. 

14.  Inforwatinn  to  Lessees. 

(a)  Information  on  Supplemental  Documents.  For  copies  o*  the  .ar-cji 
documents  identified  as  available  from  the  Gulf  of   Mexico  Regional  Office, 
prospective  bidders  should  contact  the  Public  Information  Unit  at  the  address 
stated  in  paragraph  2,  either  in  writing  or  by  telephone  (504)  838-0519  or 
838-0527.  For  additional  Information,  contact  the  Regional  Supervisor  for 
Leasing  and  Environment  at  the  address  stated  In  paragraph  ?   or  by  telephone 
at  (504)  838-0755  or  83R-0765. 

(b)  Information  on  Navigation  Safety.  Operations  on  some  o^  the 
blocks  offered  ''or  lease  mav  be  restricted  by  designation  of  fairways, 
precautionary  zones,  anchorages,  safety  zones,  or  traffic  separation  schemes 
established  by  the  U.S.  Coast  Guard  pursuant  to  the  Ports  and  Waterways  Safety 
Act  (33  U.S.C.  1221  et.  seq.).  U.S.  Cores  of  Engineers  permits  are  required 
for  construction  of  any  artificial  islands,  installations,  and  other  devices 
permanently  or  tenporarily  attached  to  the  seabed  located  on  the  OCS  ln 
accordance  with  section  4(e)  of  the  OCS  Lands  Set,  as  amended. 

Prospective  bidders  should  be  aware  of  a  Coast  Guaro  study  of  port  access 
routes  In  the  Gulf  of  Mexico.  Notice  of  this  study  was  published  in  the 
Federal  Reg^s'rer  on  March  19,  losa,  at  49  FR  10127,  with  additional 
references  on  April  12,    1984,  at  4^  fr  \i^2H,   and  on  July  10,  1984,  at 
49  FR  28074.  'he  purpose  of  this  study  was  to  evaluate  alternative  routing 
measures  for  the  Galveston  Approach  area.  !h  *he  western  Gulf  of  Mexico, 
the  following  blocks  in  the  ►'igh  Island  Area  (Maps  '  and  ■"*  of  the  East  Texas 
Set)  were  affected: 

A-40  to  A-48;  A-52  to  A-59;  A-61;  A-S'  to  A.68;  A-7n  to  A-80; 
A-212  to  A-214;  A-219  to  A-223. 

The  results  of  this  Coast  Guard  study  were  published  as  a  Notice  In  the 
Federal  Register  on  March  11,  1985,  at  50  FR  9682. 
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For  additional   Information,  prospective  bidders  should  contact 
Lt.  Ccnmander  F.   V.  Newman,  Assistant  Marine  Port  Safety  Officer, 
8tti  Coast  Juard  District,  Hale  Boggs  Federal  Building,  New  Orleans, 
Louisiana   iPhone:     (504)  589-6901). 

Prospective  bidders  should  be  aware  of  the  HMS-pemitted  lightering 
facility  located  in  the  Mustang  Island  Area.  Blocks  825,  826,  and  827. 

fc)     Information  on  MOU  with  DOT  on  P-pelines.     Bidders  ire  advised 
that  the  Departments  of  the  Interior  and  Transportation  have  entered  into  a 
Memorandum  of  bnaerstarding  dated  Hay  6,   1975,  concerning  the  design,   instal- 
lation, operation,  and  maintenance  of  offshore  pipelines.     Bidders  should 
consult  both  Departnents  for  regulations  applicable  to  offshore  pipelines. 

(d)  Infomation  on  bnitization.     Bidders  are  advised  that,   in 
accordance  with  section   16  of  eacn  lease  offered,  the  lessor  may  require 

a  lessee  to  operate  under  a  unit,  pooling,  or  cnUing  agreement,  and  that 
the  lessor  will   give  particular  consideration  to  requiring  unitization  in 
Instances  where  one  or  more  reservoirs  underlie  two  or  more  leases  with  a 
different  royalty  rate  or  a  net  profit  share  payment. 

(e)  Infomation  on   IQ-Year  Leases.     For  those  blocks   identified 
as  having  lease  terms  with  an   initial   period  of  10  years,  bidders  are  advised 
that  pursuant  to  30  CFR  250.34-l(a) (3) ,   the  lessee  shall   submit  to  the  MMS 
either  an  exploration  plan  or  a  general   statement  of  exploration  intention 
prior  to  the  end  of  the  ninth  lease  year. 

(f)  Infomation  on  Aff imiafive  Action.      Revision  of  Departnent 
of  Labor  regulations  on  Affirmative  Action  requirements  for  Government 
contractors   (including  lessees)  have  been  deferred,  pending  review  of  those 
regulations   (see  Federal   Register  of  August  25.   1981,  at  46  FR  42865  and 
42968).     Should  changes  become  effective  at  any  tine  before  the  issuance  of 
leases  resulting  from  this  sale,  section  18  of  the  lease  form  (Form  MMS-2005, 
August   1982),  would  be  deleted  from  leases   resulting  from  this  sale.      In 
addition,  existing  stocus  of  the  Affirmative  Action  forms  described  in 
paragraph  5  of  this   Notice  contain  language  that  would  be  superseded  by  the 
revised  regulations  at  4i  CFR  60-1. 5(a)(1)  and  6C-1. 7(a)(1).     Pending  the 
issuance  of  revised  versions  of  Forms   1140-7  and  1140-8,  submission  of 

Form  1140-7   (June   1982)  and  Form  114C-8  (June   1982)  will   not  invalidate  ar 
otherwise  acceptable  bid,  and  the  revised  regulations'    requirements  will  be 
deeflitd  to  be  part  of  the  existing  Affirmative  Action  forms. 

(g)  Infonration  on  Ordnance  Cisposal   Areas.     Bidders  are  cautioned 


(h) 


Informaf  cr  on  Shallow  Hazards.  Federal  regulation 


as  to  the  existence  of  two  it. act 
Christi  and  East  Breaks  areas,  s 
These  areas  were  used  to  dispose 
quantity.  These  areas  have  net 
the  Corpus  Christi  disposal  area 
hater  depths  in  the  £ast  Breaks 
to  700  meters.  Bottom  sediments 
of  sllty  clays.  Exploration  and 
precautions  commensurate  with  tn 
an  Environmental  Protection  Agen 
Alamlnos  Canyon,  East  Breaks,  6a 


ive  ordnance 
hown  on  map  1 
of  ordnance 
been  used  sir- 
range  from  a 
disposal  area 
in  both  area 
deve'cpment 
e  pctertiai  h 
cy  dumping  si 
rden  Banks,  a 
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disposal  areas  in  the  Corpus 
described  in  paragraph  12. 
of  unknown  composition  and 
ce  apout  1970.  Water  depths  in 
pproximately  600  to  900  meters, 
range  from  approximately  300 
s  are  generally  soft,  consisting 
activities  in  these  areas  require 
azards.   Lessees  are  advised  o* 
te  located  in  portions  of 
nd  Keathley  Canyon. 


(30  CFR  250.34)  requires  a  lessee  to  corduct  shallow  hazards  and  ether 
geological  and  geophysical  surveys  that  6re   necessary  for  the  evaluation 
of  activities  to  be  carried  out  under  a  proposed  exploration  cr  development, 
production  plan  or  activities  being  carried  out  under  an  approved  plan. 

Data  collection  by  the  lessee  on  s  lease,  and  when  recessa'-y,  o^f  a  lease, 
will  be  analyzed  and  submitted  ty  the  lessee  and  then  reviewed  and,  when 
necessary,  reanalyzed  by  the  KC  to  ensure  that  drillirg,  development,  and 
production  activities  can  be  conducted  m  an  acceptable  manner  with  minlnum 
risk  or  damage  to  human,  marine,  and  coastal  environments.  Based  on  the 
review  and  analysis  of  the  data  received  and  other  available  data  and  infor- 
mation, the  kb   either  approves  or  requires  mcoification  tc  an  exploration 
or  development/production  plan  or  application  tor  permit  to  drill,  or 
recommends  that  the  Lirector,  MMS,  temporarily  prohibit  or  suspend  the 
conduct  of  exploration  or  development/production  activities,  according  to 
provisions  of  the  DCS  Lands  Act,  as  amended,  and  appropriate  regulations. 
Existing  regulations  authorize  the  nl   to  tane  wnatever  steps  are  necessary 
to  assure  sa'e  operations  offshore,  whether  shallow  hazards  are  del '^eated 
before  or  after  the  lease  sale. 

15.   DCS  Orders.  Operations  on  all  leases  resulting  from  this  sa'e 
will  be  conducted  in  accordance  with  the  provisions  of  all  Gulf  of  Mexico 
OCS  Orders,  as  of  their  effective  dates,  and  any  other  applicable  DCS  Order 
as  It  becomes  effective. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Part  54 

Changes  In  Fees  for  Federal  Meat 
Grading  and  Certification  Services 

agency:  Agricultural  Marketing  Service. 
USD  A 

ACTION:  Interim  final  rule  with  request 
for  comments. 


summary:  The  Agricultural  Marketing 
Service  (AMS)  revises  the  hourly  fee 
rates  for  voluntary  Federal  meat  grading 
and  certification  services.  This  change  is 
being  implemented  on  an  interim  basis 
without  a  prior  proposal  because  of  the 
Agency's  need  to  increase  these  rates  to 
cover  the  increased  costs  of  providing 
service.  These  change  are  being 
published  for  comment  as  a  means  of 
providing  full  public  participation  in  the 
rulemaking  process.  Additionally.  AMS 
proposes  to  change  the  criteria  for 
charging  meat  packers  and  processors 
for  services  received  during  certain 
premium  hours  in  a  document  published 
elsewhere  in  this  Part  IV.  This  proposed 
change  will  be  acted  upon  after  receipt 
of  comments. 

DATES:  Interim  rule  effective  March  31, 
1985:  comments  on  the  interim  rule  must 
be  received  on  or  before  April  30, 1985. 
ADDRESS:  Written  comments  may  be 
mailed  to  Eugene  M.  Martin,  Chief:  Meat 
Grading  and  Certification  Branch: 
Livestock  and  Seed  Division: 
Agricultural  Marketing  Service,  USDA: 
14th  Street  and  Independence  Avenue, 
SW,,  Room  2638-S:  Washington,  D.C. 
20250.  (For  further  information  regarding 
comments,  see  "Comments"  under 
Supplementary  Information.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  M.  Martin  (202/382-1113). 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Impact  Analysis 

These  actions  were  reviewed  under 
the  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
were  classified  as  a  nonmajor  rule 
pursuant  to  sections  1(b)(1),  (2),  and  (3) 
of  that  Order.  Accordingly,  a  regulatory 
impact  analysis  is  not  required.  These 
actions  also  were  reviewed  under  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  601  et  seq.).  William  T. 
Manley,  Deputy  Administrator. 
Agricultural  Marketing  Service,  has 
determined  that  these  rules  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
changes  in  the  hourly  fee  rates  and  the 
change  in  the  criteria  for  charging  for 


certain  premium  hours  are  necessary  to 
recover  the  costs  of  providing  voluntary 
Federal  meat  grading  and  certification 
services  and  reflect  only  a  minimal 
increase  in  the  current  cost-per-unit  of 
meat  graded  and/or  certified. 
Additionally,  the  changes  will  make 
charges  for  services  more  commensurate 
with  the  actual  cost  of  providing 
services  during  premium  hours. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
these  interim  amendments.  Comments 
must  be  sent  in  duphcate  to  the 
Washington,  DC.  Meat  Grading  and 
Certification  Branch  and  should  bear  a 
reference  to  the  date  and  page  number 
of  this  issue  of  the  Federal  Register. 
Comments  submitted  pursuant  to  this 
document  will  be  made  available  for 
public  inspection  during  regular 
business  hours.        1 

Background 

The  Agricultural  Marketing  Act  of 
1946.  as  amended.  7  U.S.C.  1621  et  seq.. 
authorizes  the  Secretary  of  Agriculture 
to  provide  voluntary  Federal  meat 
grading  and  certification  services  to 
facilitate  the  orderly  marketing  of  meat 
and  meat  products  and  to  enable 
consumers  to  obtain  the  quality  of  meat 
and  meat  products  which  they  desire. 
The  Act  also  provides  for  the  collection 
of  fees  from  users  of  Federal  meat 
grading  and  certification  services  which 
are  approximately  equal  to  the  costs  of 
providing  services.  The  hourly  fees  are 
designed  to  cover  program  costs  for 
personnel  salaries  and  fringe  benefits. 
supervision,  travel,  training,  and  other 
administrative  and  overhead  costs. 

There  are  three  hourly  fee  rates — 
base:  premium  (night,  Saturday,  and 
Sunday  hours):  and  holiday — charged 
for  grading  and  certification  services. 
The  base  hourly  fee  rate  is  charged  for 
all  work  performed  between  6  a.m.  and 
6  p.m.,  Monday  through  Friday. 

Currently,  the  premium  hourly  rate  is 
charged  for  all  work  performed  before  6 
a.m.  and  after  6  p.m.,  Monday  through 
Friday,  and  any  time  on  Saturday  or 
Sunday,  except  legal  holidays.  The 
holiday  rate  is  charged  for  all  work 
performed  on  legal  holidays.  The  base 
hourly  rate  is  designed  to  cover  the  base 
salaries  and  fringe  benefits  of 
employees  and  related  supervisory 
travel,  training,  and  administrative 
costs.  The  premium  and  holiday  hourly 
rates  are  designed  to  cover  the 
increased  costs  of  providing  services 
during  certain  hours  of  days  which  are 
not  covered  by  the  base  hourly  rate. 
These  costs  include  overtime  pay  and 
additional  supervisory  costs  for  "hours 


worked  in  excess  of  8  hours  per  day. 
Monday  through  Friday:  hours  worked 
on  Saturday  or  Sunday:  night 
differential  pay  for  hours  worked 
between  6  p.m.  and  6  a.m.,  Monday 
through  Friday:  and  holiday  pay  for  all 
hours  worked  on  holidays. 

The  hourly  fee  rates  are  being 
increased  to  cover  increased  program 
operating  costs.  Since  March  1, 1984,  the 
date  of  the  last  hourly  fee  rate  change, 
program  operating  costs  have  increased. 
The  major  contributing  cost  factors  are 
the  two  salary  increases  for  Federal 
employees  mandated  by  Congress.  A  3.5 
percent  pay  increase  became  effective 
January  6,  1985.  and  a  0.5  percent  pay 
increase  was  approved  May  27, 1984, 
and  made  retroactive  to  January  1, 1984. 
In  addition,  the  Agency's  costs  for 
employee  social  security  and  medicare 
taxes  under  the  Federal  Insurance 
Compensation  Act  (FICA)  were 
increased  by  nearly  0.5  percent  as  of 
January  1,  1985.  Employee  salaries  and 
fringe  benefits  are  the  major  program 
costs,  accounting  for  approximately  80 
percent  of  the  total  operating  expenses. 
Although  operating  efficiency  has  been 
improved,  the  program  is  unable  to 
absorb  the  added  costs  of  the  May  27, 
1984,  and  January  6, 1985,  pay  increases 
and  the  January  1, 1985,  increase  in 
FICA  taxes  without  a  corresponding 
increase  in  fees. 

Since  the  last  fee  rate  increase,  the 
Agency  has  taken  measures  to  reduce 
program  operating  costs  and  improve 
operating  efficiency.  For  example, 
during  the  past  year,  two  field 
supervisory  positions  and  two 
Washington  staff  positions  have  been 
eliminated.  In  another  cost  reduction 
effort,  the  Agency  has  modified  the 
formal  training  program  for  meat 
grading  trainees  and  meat  graders  and 
reduced  its  length.  Additionally,  travel 
has  been  reduced,  and  programs  are 
being  automated  to  further  reduce 
operating  costs  and  improve  efficiency. 
Although  these  changes  have  been 
implemented  without  adversely 
affecting  the  Agency's  ability  to 
maintain  the  effectiveness,  integrity,  and 
credibility  of  grading  and  certification 
services,  the  related  cost-savings  are  not 
sufficient  to  offset  the  recent  increases 
in  employee  salaries  and  fringe  benefits. 
Any  further  reduction  in  employee 
supervision,  training,  or  travel  at  this 
time  could  affect  the  Agency's  ability  to 
ensure  the  continued  accurate  and 
uniform  application  of  U.S.  grade 
standards  and  specifications 
nationwide.  Any  reduction  in  the 
accuracy  and  uniformity  of  services 
could  have  an  adverse  impact  on  the 
orderly  marketing  of  red  meat  and  on 
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the  uniform  identification  of  meat  and 
meat  products  available  to  consumers. 

The  Agency  also  is  proposing  to 
change  the  criteria  for  determining  when 
charges  shall  be  at  the  premium  hourly 
rate  to  include  all  hours  of  service  in 
excess  of  8  hours  per  day  provided  by 
any  one  grader  to  any  user  of  the  service 
between  the  hours  of  6  a.m.  and  6  p.m. 
Currently,  users  of  the  service  are 
charged  premium  hourly  rates  for  work 
performed  before  6  a.m.  and  after  6  p.m.. 
Monday  through  Friday,  and  any  time 
on  Saturaday  or  Sunday,  except  on  legal 
holidays.  At  the  present  time,  users  of 
the  service  are  charged  the  base  hourly 
rate  for  all  hours  worked  between  6  a.m. 
and  6  p.m..  Monday  through  Friday, 
regardless  of  whether  the  assigned 
grader  is  in  an  overtime  status,  i.e., 
hours  worked  in  excess  of  8  hours  per 
day.  Consequently,  there  are  occasions 
when  mf>at  graders  are  being  paid  at  an 
overtime  salary  rate  while  users  of  the 
service  are  being  charged  only  the  base 
hourly  rate.  For  example,  a  plant 
utilizing  a  meat  grader  for  10  hours  per 
day.  Monday  through  Friday,  between 
the  hours  of  6  a.m.  and  6  p.m.,  currently 
is  charged  for  10  hours  at  the  base 
hourly  rate  each  day.  The  meat  grader 
providing  such  services  is  paid  for  8 
hours  at  a  base  salary  rate  and  for  2 
hours  at  an  overtime  salarj-  rate. 

If  the  proposal  to  change  the  criteria 
for  charging  premium  hourly  rates  is 
adopted,  users  of  the  service  utilizing  a 
grader  in  excess  of  8  hours  per  day. 
between  the  hours  of  6  am  and  6  p.m.. 
will  be  required  to  pay  the  premium 
hourly  rate  for  all  hours  in  excess  of  8 
hours  per  day.  As  a  result  of  this  change, 
a  plant  utilizing  a  grader  as  described  in 
the  previous  example  would  pay  for  8 
hours  of  service  at  the  base  hourly  rate 
and  2  hours  of  service  at  the  premium 
hourly  rate.  This  proposed  revision  in 
charges  will  more  equitably  distribute 
the  program's  overtime  costs  by  directly 
assessing  premium  hourly  rate  charges' 
to  those  users  of  the  service  whose  plant 
operational  schedules  require  the 
service  of  one  or  more  graders  in  excess 


of  8  hours  per  day  during  the  specified 
time  period.  This  change  will  not  affect 
charges  to  applicants  who  receive 
service  less  than  8  hours  per  day  but 
who  receive  it  at  the  time  of  day  when 
the  assigned  grader  may  be  in  an 
overtime  status.  These  situations  result 
from  the  order  in  which  service  is 
received  rather  than  plant  operating 
schedules  w^hich  extend  a  grader's 
workday  beyond  8  hours. 

The  Agency  considered  further 
increases  in  the  base  hourly  rate  to 
cover  the  added  cost  of  providing 
services  during  premium  hours  as  an 
alternative  to  changing  the  criteria  for 
charging  for  premium  hours.  However, 
this  alternative  would  result  in  an 
inequity  of  charges  by  requiring  all  users 
of  the  service  to  pay  a  portion  of  the 
program's  premium  hour  operating  costs, 
regardless  of  whether  or  not  they  used 
services  during  premium  hours. 

In  view  of  the  situations  described 
above,  the  base  hourly  rate  for 
voluntar\'  Federal  meat  grading  and 
certification  services  is  increased  from 
S25.60  to  S26.40  and  will  be  charged  to 
users  of  the  service  utilizing  a  meat 
grader  from  Monday  through  Friday, 
between  the  hours  of  6  a.m.  and  6  p.m., 
except  on  legal  holidays  The  premium 
hourly  rate  is  increased  from  $30.60  to 
S34.40.  The  hourly  rate  for  holidays  is 
increased  from  $51.20  to  S52.80  and  will 
be  charged  to  users  of  the  service  for  all 
hours  of  work  performed  on  legal 
holidays. 

Pursuant  to  the  authority  in  5  U.S.C. 
553.  It  is  found  that  any  other  public 
procedure  and  notice  with  respect  to  the 
revised  hourly  fee  rates  are 
impracticable  and  unnecessary,  and 
good  cause  is  found  for  making  these 
amendm.ents  effective  March  31,  1985. 
on  an  interim  basis.  A  final  rule  will  be 
promulgated  after  evaluation  of 
comments  received  in  response  to  this 
notice. 

List  of  Subjects  in  7  CFR  Part  54 

Meat  and  meat  products.  Grading  and 
certification.  Beef.  'Veal.  Lamb.  Pork. 


Accordingly,  the  section  of  the 
regulations  appearing  in  7  CFR  Part  54 
relating  to  hourly  fees  for  Federal 
grading  and  certification  of  meats, 
prepared  meats,  and  meat  products,  is 
amended  as  set  forth  below: 

PART  54— MEATS,  PREPARED  MEATS. 
AND  MEAT  PRODUCTS  (GRADING, 
CERTIFICATION,  AND  STANDARDS) 

1,  The  authority  citation  for  Part  54 
I  ontinues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946  Sec.  203.  205.  as  amended;  60  Stdl,  1067. 
1090.  as  amended  (r  U  S.C.  1622.  1624: 

2.  7  CFR  54.27(a)  is  revised  to  read  as 
follows: 

S  54.27    Feet  and  other  chargn  for 
service. 


(a)  Fees  Based  on  Hourly  Rates 
Except  as  otherwise  provided  in  this 
section,  fees  for  service  shall  be  based 
on  the  time  required  to  render  the 
service,  calculated  to  the  nearest  15- 
minute  period,  including  the  official 
grader's  travel  and  certificatels) 
preparation  time  in  connection  with  the 
performance  of  service.  A  minimum 
charge  of  one-half  hour  shall  be  made 
for  service  pursuant  to  each  request, 
notwithstanding  that  the  time  required 
to  perform  service  may  be  less  than  30 
minutes.  The  base  hourly  rate  shall  be 
826  40  per  hour  for  work  performed 
between  the  hours  of  6  a.m.  and  6  p  m.. 
Monday  through  Friday,  except  on 
Fedt.'ral  legal  holidays;  $34.40  per  hour 
for  work  performed  before  6  am.  and 
after  6  p.m.,  Monday  through  Friday-  and 
any  time  Saturday  or  Sunday  except  on 
Federal  legal  holidays;  and  S52.80  per 
hour  for  all  work  performed  on  Federal 
legal  holidays. 
•         •         *         •         * 

Done  at  Washingto.n.  D  C  March  20.  1985 
W'iilidm  T.  Manley. 

Deputy  Adniiiiistralor.  Marketing  Programs. 
|FR  Doc  85-7057  Filed  3-22-85:  845  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  54 

Change  In  ttie  Method  of  Charging 
Fees  for  Federal  Meat  Grading  and 
Certification  Services 

agency:  Aoricullural  .Markf  tine  Servicf- 
USDA. 

action:  Proposed  rule  wit.h  reque.s!  fur 
comments. 

summary:  The  Agricultural  Marketins 
Service  proposes  to  change  the  criteria 
for  chargmg  meat  packers  and 
processors  for  services  received  during 
certain  premium  hours.  This  change  will 
make  charges  for  services  more 
commensurate  with  the  actual  cost  of 
providing  service  during  certain 
premium  hours. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  fir  before  April  .'iO 
1985. 

ADDRESS:  Written  comment'.  raa_\  be 
mailed  to  Eugene  M.  Martin,  Chief;  Meat 
Grading  and  Certification  Branch; 
Livestock  and  Seed  Division; 
Agricultural  Marketing  Service.  USDA; 
14th  Street  and  Independence  Avenue, 
SW..  Room  2638-S;  Washington,  D.C. 
20250.  (For  further  information  regarc!in<j 
comments,  see  "Comments"  under 
SUPPLEMENTARY  INFORMATION.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  M.  Martin.  1202/382-1113]. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposed  amendment.  Comments 


must  be  sent  m  duplicate  to  the 
Washington.  DC.  Metit  Grading  and 
Certification  Branch  and  should  bear  a 
reference  to  the  date  and  page  number 
of  this  issue  of  the  Federal  Register. 
Comments  subm.itted  pursuant  to  this 
docum.ent  will  be  m.ade  available  for 
public  inspection  during  regular 
business  hours. 

Background 

in  an  interim  rule  published  elsewhere 
in  this  Part  IV.  AMS  i3  revising  the 
hourly  fee  rates  for  voluntary  meat 
grading  and  certification  services.  This 
proposed  rule  would  change  the  criteria 
for  charging  meat  packers  and 
processors  premium  hours  for  the  hours 
they  utilize  a  grader  in  excess  of  8  hours 
per  day  between  the  hours  of  6  a.m.  and 
6  p.m.,  Monday  through  Friday,  except 
on  Federal  legal  holidays.  For  further 
background  information  and  the 
Regulator\  Impact  Analysis,  see  the 
interim  final  document. 

The  proposed  rule  will  be  acted  upon 
after  evaluation  of  comments  received 
in  response  to  this  notice. 

List  of  Subjects  in  7  CFR  Part  54 

Meat  and  meat  products.  Grading  and 

certification.  Beef.  Veal.  I.amh,  Pork 

PART  54-MEATS.  PREPARED  MEATS. 
AND  MEAT  PRODUCTS  (GRADING. 
CERTIFICATION,  AND  STANDARDS) 

Accordingly,  it  is  proposed  that  the 
section  of  the  regulations  appearing  in  7 
CFR  Part  54  relating  to  hourly  fees  for 
Federal  grading  and  certification  of 
meats,  prepared  meats,  and  meat 
products,  be  amended  as  set  forth 
below: 

1  The  authority  citation  for  Part  54 


continues  to  read  as  follows: 

.Authority:  Agricultural  Marketing  Act  of 
1946.  Sec.  203.  205.  as  amended:  60  Stat.  1087. 
1090.  as  amended  (7  U.SC.  1622,  1624), 

2.  7  CFR  54.27(a)  is  revised  to  read  as 
follows: 

§  54.27    Fees  and  other  charges  for 

service. 


(a)  Fees  Based  on  Hourly  Rates. 
Except  as  otherwise  provided  in  this 
section,  fees  for  service  shall  be  based 
on  the  time  required  to  render  the 
service,  calculated  to  the  nearest  15- 
minute  period,  including  the  official 
grader's  travel  and  certificate(s) 
preparation  time  in  connection  with  the 
performance  of  service.  A  minimum 
charge  of  one-half  hour  shall  be  made 
for  service  pursuant  to  each  request, 
notwithstanding  that  the  time  required 
to  perform  service  m.ay  be  less  than  30 
minutes.  The  base  hourly  rate  shall  be 
826.40  per  hour  for  8  hours  or  less  of 
work  performed  between  the  hours  of  6 
a.m.,  and  6  p.m..  Monday  through 
Friday,  except  on  Federal  legal  holidays; 
$34.40  per  hour  for  work  performed  in 
excess  of  8  hours  per  day  for  each 
assigned  official  grader  and  for  work 
performed  before  6  a.m.  and  after  6  p.m.. 
Monday  through  Friday,  and  any  time 
Saturday  or  Sunday  except  on  Federal 
legal  holidays:  and  S52.80  per  hour  for 
all  work  performed  on  Federal  legal 
holidays. 
•        *        •        *        « 

Done  at  Washington,  D.C;  Ma.^  h  20,  1985. 
VViiiiatn  T.  Manley, 

Deputy  Administrator.  Marketing  Programs. 
(FR  Doc.  85-7058  Filed  3-22-85:  845  am] 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Policy  To  Implement  the  Council- 
Recommended  Conservation 
Surcharge 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
action:  Notice  of  Proposed  Policy  and 
Request  for  Comment,  BPA  File:  CCS-1. 


SUMMARY:  In  accordance  with  the 
Northwest  Electric  Power  Planning  and 
Conservation  Act.  the  Northwest  Power 
Planning  Council  (Council)  has 
developed  model  conservation 
standards  (MCS)  and  recommended  to 
the  BPA  Administrator  that  a  surtiiarge 
be  imposed  on  BPA's  customers  for 
those  portions  of  their  loads  within  the 
region  that  are  within  States  or  political 
subdivisions  which  have  not  adopted,  or 
on  customers  who  have  not  adopted,  the 
standards  or  other  conservation 
measures  which  achieve  savings 
comparable  to  the  standards.  BPA  is 
requesting  comment  on  a  proposed 
policy  to  implement  the  Council- 
recommended  conservation  surcharge. 
The  proposed  policy  focuses  on 
certifying  com.pliance  with  the  model 
conservation  standards  and  reviewing 
and  evaluating  alternative  plans  for 
achieving  savings  com.paruble  to  the 
model  conservation  standards.  At  the 
Council's  request,  exemptions  to  the 
conservation  surcharge  are  not 
addressed  at  this  time.  BP.A  ma\  revise 
this  proposal  to  include  cert>,in 
e.xemptions  after  the  Council  has 
determined  whether  they  wish  to  change 
tkpir  surcharge  recommendation.  BPA 
will  seek  additional  public  comment  at 
that  time. 

At  this  time,  the  proposed  policy  does 
not  address  conversion  standards  for 
residential  buildings  converting  to 
electric  space  heat  and  commercial 
buildings  converting  to  electric  space 
conditioning.  BPA  is  awaiting  further 
guidance  from  the  Council  res^arding 
conversion  standards  and  will 
incorporate  these  standards  into  this 
policy  at  a  future  dete 

Responsible  Official 

Sue  F.  Hickey.  Director,  Division  of 
Pianning  and  Evaluation,  Office  of 
Conservation,  is  the  official  responsible 
for  developing  the  policy. 
DATES:  Public  comment  forums  will  be 
held  in  the  following  locations.  Written 
comments  must  be  received  at  the 
Public  Involvement  Office  bv  5  p.m.. 
May  17.  1985. 

Mis.siuild.  .MT— April  8.  1985.  Broadway  Red 
l.ion  -no  West  BroHdway.  1-4  p.m! 


Burley.  ID— .^pril  9,  198S.  Burlcy  Inn,  Patio  U. 

800  .North  Overland,  9  a.m. -12  p.m. 
Seattle.  WA— April  10.  1985.  Conference 

Center.  Room  H.  Scuttle  Center  House.  9 

a.m. -12  p.m. 
Salem.  OR— .^pril  11, 1965,  Location  to  be 

Announced,  9  a.m. -12  p.m. 
Richland,  WA— April  15, 1985,  Federal 

Building  Auditorium.  825  Jadwin,  9  a,m.- 

12  p.m. 
Spokane,  \V.'\— April  16. 1985,  River  Front 

Ballroom  D,  Cavanaugh  Inn  at  the  Park,  9 

a,m  -12  p.m. 
ADDRESSES:  Comments  should  be 
submitted  to  Ms.  Donna  L.  Geiger, 
Public  Involvement  Manager,  Bonneville 
Power  Administration.  P.O.  Box  12999, 
Portland.  Oregon  9"212 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Teresa  M.  Cunningham.  Public 
Involvement  Office,  at  the  above 
address  or  503-230-3478.  Oregon  callers 
outside  of  Portland  may  use  the  toll-free 
number  80O-452-8429;  callers  in 
California.  Idaho.  Montana,  Nevada, 
Utah.  Washington,  and  Wyoming  may 
use  800-547-6048.  Information  may  also 
be  obtained  from: 

Mr.  Bart  Evans.  Division  of  Planning 
and  evaluation.  Office  of  Conservation. 
1002  NE.  Holladay  Street,  Portland, 
Oregon  97208,  503-230-5472, 

Mr.  George  E.  Gwinnutt.  Lower 
Columbia  Area  Manager,  Suite  288, 1500 
Plaza  Building.  1500  NE.  Irving  Street. 
Portland.  Oregon  97208.  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager,  Room  206.  211  East  Seventh 
Avenue.  Eugene,  Oregon  97401.  503-687- 
6952. 

Mr.  Wayne  R.  Lee.  Upper  Columbia 
Area  Manager.  Room  561,  West  920 
Riverside  .Avenue.  Spokane, 
Washington  99201.  509-^56-2518. 

Mr.  Ronald  K.  Rodevvald.  Wenatchee 
District  Manager.  P.O.  box  741 
Wenatchee,  Washington  98801,  509-662- 
4377.  extension  379. 

Mr.  George  E.  Eskndge.  Montana 
District  Manager,  800  Kensington, 
Missoula.  Montana  59601.  406-329-3060. 

Mr.  Richard  D.  Casad.  Puget  Sound 
Area  Manager,  Room  250,  415  First 
Avenue  .North,  Seattle,  Washington 
98109,  206-142-4130. 

Mr.  Thomas  Wagenhoffer,  Snake 
River  Area  Manager.  W'est  101  Poplar. 
Walla  Walla.  Washington  99362,  509- 
522-6226. 

Mr.  Robert  N.  Laffel,  Idaho  Falls, 
District  Manager.  531  Lomax  Street, 
Idaho  Falls.  Idaho  83401.  208-523-2706. 

Mr  Frederic  D.  Rettenmund,  Boise 
District  Manager.  Owyhee  Plaza.  Suite 
245.  1109  Main  Street.  Boise.  Idaho 
83"0~.  208- ,334-91 3- 

SUPPLEMENTARY  INFOI^MATION: 

Table  of  Content'^ 

I.  Background  of  Policy 


A.  Introduction 

B.  Statuton,  Lirection 

C.  Actions  by  the  Council 

D.  Action  by  BPA 
U.  Activities  to  Date 

III.  Summarj  of  Proposed  Policy  (by  Sections 

of  Proposed  Policy) 

IV.  Issues 

A  Application  of  Policy 

B.  E.xemptions 

C.  Verification  of  MCS 

D.  Verification  of  Alternative  Plans 

E.  Responsibility  for  Data  Reporting 

F.  Sample  Alternative  Plans 

G.  Burden  of  Proof 

V.  Environmental  Concerns 

VI.  Proposed  Policy 
Section  1.  Purposes 
Section  2.  Definitions 
Section  3.  Application  of  Polity 
Section  4.  Loads  Exempted  From 

Conservation  Surcharge 
Section  5.  Determination  of  Conservation's 

Surcharge 
Section  6.  Collection  of  Surcharge 
Section  7  Verification  of  Loads  Exempted 

From  Conservation  Surcharge 
Section  8.  Verification  of  Adoption  of  the 

MCS 
Section  9.  Verification  of  Alternative  plan 
Appendix:  Surcharge  Methodology 

I.  Background  of  Policy 

A.  Introduction 

The  Pacific  Northwest  flower  Planning 
and  Conservation  Act.  16  U.S.C.  839  et 
seq.  (Pacific  Nortliwest  Power  Act). 
provides  for  the  development  of  co.st- 
effective  conservation  as  the  first 
priority  resources  to  be  used  in  meeting 
the  electric  power  needs  of  the  region. 
Several  mechanisms  are  provided  to 
ensure  that  such  conservation  is 
developed.  In  addition  to  the  BPA 
authority  to  acquire  conservation  or  to 
grant  billing  credits  for  conservation 
that  reduces  its  obligation  to  acquire 
other  resources,  the  Council  was 
directed  to  develop  and  include  model 
conservation  standards  in  its  Northwest 
Conservation  and  Electric  Power  Plan 
(Plan).  These  standards  are  minimum 
efficiency  requirements  for  new 
electrically  heated  residential 
structures,  new  commercial  buildings, 
existing  residential  structures  which 
convert  to  electric  heat,  and  existing 
commercial  buildings  which  convert  to 
electric  space  conditioning. 

Neither  BPA  nor  the  Council  has 
authority  to  impose  the  model 
conservation  standards.  Implementation 
is  dependent  on  the  actions  of  State  and 
local  governments  or  utilities.  The 
Pacific  Northwest  Power  Act.  however, 
does  provide  for  a  conservation 
surcharge  on  BPA's  power  sales  rates. 
The  Council  may  recommend,  and  BP.A 
may  subsequently  impose,  a  surcharge 
on  BPA's  customers  for  those  portions  of 
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their  loads  within  the  region  that  are 
within  States  or  political  subdivisions 
which  have  not,  or  on  customers  which 
have  not.  implemented  the  model 
standards  or  otherwise  achieved 
comparable  savings. 

B.  Statutory  Direction 

The  Pacific  Northwest  Power  Act 
provides  for  the  development  of  model 
conservation  standards  as  part  of  the 
Council's  Plan  in  sec.  4(e)(3).  These 
standards,  as  described  in  sec.  4(f)(1), 
are  to  include  standards  applicable  to 
new  and  existing  structures.  Such 
standards  should  reflect  geographic  and 
climatic  differences  and  produce  all 
power  savings  that  are  cost-effective  for 
the  region  and  economically  feasible  for 
consumers. 

Once  the  standards  are  included  in 
the  Plan,  sec.  4(f)(2)  provides  that  the 
Council  may  recommend  to  the  BPA 
Administrator  the  imposition  of  a 
surcharge  on  customers  for  those 
portions  of  their  loads  within  the  region 
that  are  within  States  or  political 
subdivisions  which  have  not,  or  on  the 
customers  which  have  not,  implemented 
the  standards  or  other  conservation 
measures  that  achieve  energy  savings 
comparable  to  the  standards. 

Section  4(e)(3)(G)  provides  for  the 
Council  to  develop  as  part  of  its  Plan  a 
methodology  for  calculating  such 
surcharges.  As  detailed  in  sec.  4(f)(2). 

Such  surcharges  will  be  established  to 
recover  such  additional  costs  as  the 
Administrator  determines  will  be  incurred 
because  such  projected  energy  savings 
attributable  to  such  conservation  measures 
have  not  been  achieved,  but  in  no  case  may 
such  surcharges  be  less  than  10  per  centum  or 
more  than  50  per  centum  of  the 
Administrator's  applicable  rates  for  such 
load  or  portion  thereof. 

C.  Actions  by  the  Council 

On  April  27. 1983.  the  Council  adopted 

the  Northwest  Conservation  and  Electric 
Power  Plan.  As  required  by  the  Pacific 
Northwest  Power  Act,  the  Council's  Plan 
contains  model  conservation  standards 
for  newly  constructed  residential  and 
commercial  buildings,  and  for 
conversion  of  existing  residential  and 
commercial  buildings  to  electric  space 
heating  and  conditioning. 

For  new  residential  buildings  that 
receive  building  permits  on  or  after 
January  1,  1986.  the  model  conservation 
standard,  written  as  a  performance 
standard  for  electric  space  heating,  is  as 
follows: 


BkjQ-  type 


Single-family 

Mulli-famity    . 


Climate  Climate  Climaie 

Zone  1  '  Zone  2  '  Zone  3  ' 

(kWh/sq.  ,  (kWh/sq.  <  (kWh/sq 

fl/yr.)  n./yf.)  a/yr) 


2.0 
1.2 


2.6 
2.3 


31 
28 


'  Climate  zones  are  based  on  the  number  of  neaiing 
degree  days  experienced  m  a  parliculaf  location  (Zone  i 
less  than  6.000.  Zone  2  6,000  lo  8.000:  Zone  3:  in  excess 
of  8.000) 

This  standard  also  applies  to  electric 
space  heating  conversions  in  residential 
buildings  that  receive  building  permits 
on  or  after  January  1. 1986.  For  electric 
space  heating  conversions  in  residential 
buildings  that  are  granted  building 
permits  on  or  before  December  31.  1985. 
a  special  standard,  contained  in 
Appendix  L  of  the  Plan,  is  applicable. 

For  commercial  buildings  that  receive 
building  permits  on  or  after  January  1. 
1986,  the  Council  has  developed  a  model 
conservation  standard  that  addresses 
electric  space  conditioning,  lighting,  and 
domestic  hot  water.  This  standard  is  a 
modified  version  of  the  most  recent 
model  energy  code  of  the  American 
Society  of  Heating,  Refrigeration  and 
Air  Conditioning  Engineers  (ASHRAE). 
ASHRAE  90-80.  The'standard  includes 
heating,  ventilating,  and  air  conditioning 
equipment  performance  specifications, 
lighting  budgets,  and  minimum  building 
envelope  efficiency  requirements.  The 
lighting  budgets  are  identical  to  those 
now  required  by  the  City  of  Seattle's 
Energy  Code,  with  the  exception  of 
office  and  retail  buildings.  The  standard 
for  office  and  retail  buildings  is 
equivalent  to  the  office  standard 
currently  proposed  by  the  California 
Energy  Commission  (1,5  watts  per 
square  foot  plus  an  additional  1.5  to  3.0 
watts  per  square  foot  for  task  and  spot 
lighting). 

Chapter  10  of  the  Council's  Plan  is  a 
Two-Year  Action  Plan  in  which  the 
Council  identifies  and  discusses  the 
tasks  to  be  performed  by  BPA,  the 
Council,  and  others  in  the  region. 
Chapter  10  specifies  that  BPA  is  to 
develop  a  consistent  procedure  for 
certifying  compliance  with  each  model 
conservation  standard  (Action  Items  2.3, 
3.3.  6.4  and  7.3).  In  cases  where  a 
jurisdiction  or  utility  elects  not  to 
implement  the  standards  but  rather  to 
implement  other  conservation  measures 
to  achieve  comparable  savings 
(alternative  plan).  BPA  is  to  develop  a 
procedure  for  reviewing  and  evaluating 
these  alternative  plans  to  ensure  that 
savings  comparable  to  those  of  the 
model  standards  will  be  achieved 
(Action  Items  2.4,  3.6.  6.6.  and'7,4).  These 
procedures  were  to  be  available  by 
January  1, 1985.  A  number  of  other 
actions  designed  to  facilitate  the 
implementation  of  the  model 
conservation  standards  is  also  specified. 


By  January  1,  1986.  State  go\ernments, 
local  governments,  or  utilities  are  to 
adopt  and  enforce  the  model 
conservation  standards.  Where  such 
standards  are  not  adopted,  a  plan  to 
achieve  comparable  savings  should  be 
in  place  by  January  1.  1986.  Where 
neither  action  has  occurred,  the  Council 
has  recommended  in  sec.  25  of  the  Two- 
Year  Action  Plan  that  the  .Administrator 
impose  a  surcharge. 

As  required  by  the  Pacific  Northwest 
l'>)wer  Act,  the  Council  included  a 
methodology  to  calculate  surcharges  as 
.•\ppendix  D  of  the  Plan.  The  Council 
amended  its  original  methodoiog\  in 
October  1984  following  a  series  of  public 
meetings.  The  am.ended  methodology 
calls  for  a  10  percent  surcharge  to  be 
levied  on  the  monthly  changes  for  power 
purchased  and/or  exchanged  to  serve  a 
customer's  non-complying  load.  See  the 
appendix  of  this  notice  for  the  complete 
text  of  the  Council's  surcharge 
methodology. 

D.  Actions  by  BPA 

BPA,  through  this  notice,  is  proposing 
a  policy  for  (1)  certifying  compliance 
with  the  model  standards,  (2)  reviewing 
and  evaluating  alternative  plans 
designed  to  achieve  comparable 
savings,  and  (3)  determining  under  what 
conditions  BPA  will  not  impose  a 
Council-recommended  surcharge 
(exemptions).  At  the  request  of  the 
Council,  this  proposed  policy  contains 
no  provision  for  exemptions  from  the 
Council  recommendation  to  impose  a 
surcharge.  This  request  was  made 
because  the  Council  believes  that  many 
exemptions  may  be  unnecessary  if 
acceptable  alternative  plans  can  be 
developed.  Sec.  4.  contains  a  discussion 
of  three  alternative  plans  that  BP.\ 
believes  will  provide  savings 
comparable  to  the  MCS  enacted  through 
building  codes. 

The  Council  will  address  the  issue  of 
exemptions  following  publication  of  this 
proposal.  If  the  Council  recommends 
exemptions.  BPA  will  revise  this 
proposal  to  include  those  exemptions 
recommended  by  the  Council.  BP.A  may 
also  revise  this  proposal  to  include 
exemptions  recommended  by  others. 
BPA  will  solicit  comments  on  the 
proposed  exemptions.  At  this  time, 
customers.  State  and  local  governments, 
Indian  tribes,  and  all  other  interested 
groups  and  individuals  are  requested  to 
submit  comments  on  all  aspects  of  the 
proposed  policy  except  for  the  issue  of 
exemptions.  BPA  requests  that 
comments  focus  on  the  issues  identified 
in  Sec.  4  of  this  notice,  other  issues  that 
BPA  may  not  have  addressed,  any 
clarifying  information,  and  possible 


11820 


Federal  Register  /  Vol.  5U,  Xo.  57  /  Monday.  March  25,  1985  /  Notices 


v\.iys  of  tn-atinj;  the  issues  in  the  final 
piilicy  Subsequent  opportunities  will  he 
provided  to  comment  on  ronditions 
under  which  BPA  might  exempt  a  utility 
from  a  conservation  surcharj^e. 

The  resulting?  final  policy  will  fulfill 
HI 'As  ohlipdtions  under  the  terms  of 
EU'A's  power  sales  contracts  the  Two 
Year  Action  Plan  de\ eloped  as  part  of 
the  Council's  Northwest  Conservation 
and  Klectric  Power  Plan,  and  the  Pacific 
Northwest  Electric  Power  Planning  nnci 
C^onservation  Act. 

II.  Activities  to  Date 

BV\  1"  yan  the  development  ol  the 
policy  in  early  1984  through  a  series  of 
Informal  meetings  with  Stale 
yovernnient.  local  government,  utility, 
and  Council  represent.itives.  liFVX  staff 
informally  discussed  thn  various  issues 
that  nugh!  surround  the  development  ol 
o  policy  to  implement  the  Council 
recommendation  to  impose  a  surcharge. 
I'hfse  informal  discussions  formed  the 
ti.isis  of  ,1  Federal  Register  \otit:e  of 
intent  to  develop  a  policy  to  implement 
'he  Council-recommended  conservation 
surcharge.  The  notice  (49  I'R  34H91. 
September  4.  1984)  was  mailed  to  the 
public  on  August  28.  1984.  The  notice 
outlined  what  BPA  believed  would  be 
the  major  sections  of  the  policy,  some  of 
the  issues  that  had  surfaced  during  the 
preliminary  discussions,  and  requested 
recommendations  on  the  identification 
of  other  issues  and  how  these  issues 
might  best  be  treated  in  the  policy. 

The  notice  requested  that  written 
recommendations  be  provided  to  BPA 
by  October  1.  1984.  A  general 
information  meeting  was  also  scheduled 
for  September  13.  This  meeting  provided 
,in  opportunity  for  BPA  staff  to  clarify 
thi'  issues  identified  as  well  as  the 
public  process  to  be  used  in  developing 
the  policy.  Additionally,  the  meeting 
offered  an  opportunity  for 
recommendations  to  be  made  orally. 
Thirty-nine  letters  and  numerous  oral 
t:omments  were  received  in  response  to 
the  notice. 

BPA  elected  to  delay  publication  of  a 
proposed  policy  until  final  Council 
action  on  amendment  of  the  surcharge 
methodology.  The  Council  voted 
October  31,  1984,  to  adopt  an 
amendment  which  greatly  simplilied  the 
surcharge  calculation.  (See  Appendi.x.) 

BPA  received  a  number  of 
recommendations  concerning  possible 
exemptions  from  a  surcharge  during  the 
comment  on  the  Notice  of  Intent.  The 
Council,  also,  received  numerous 
comments  on  exemptions  during  its 
amendment  process  for  the  surcharge 
methodology.  As  a  result,  the  Council 
developed  an  issue  paper  examining 
possible  exemptions  from  the  MCS  and 


from  its  recommendation  to  impose  a 
surcharge.  The  issue  peper  analyzed 
three  specific  exemptions  from  the  MCS. 
Ihese  were  exemptions  for:  areas  which 
have  both  low  population  density  and 
little  new  building  construction:  utilities 
which  have  significant  resource 
surpluses  that  are  projected  to  continue 
over  the  next  20  years  and  have  very 
low  retail  rates  (less  than  the  cost  of 
energy  saved  by  the  MCS)  which  can  be 
assured  through  the  Council's  planning 
horizon:  and  areas  of  the  region  outside 
of  the  four  Northwest  states.  BPA 
prov  ided  the  Council  with  copies  of  all 
comments  received  in  response  to  the 
.Notice  of  Intent,  including  those 
comments  suggesting  exemptions  from 
BPA's  imposition  of  a  Council- 
recommended  surcharge.  At  their 
meeting  on  November  28. 1984,  the 
Council  elected  to  defer  action  on 
exemptions  on  the  basis  that  many  of 
the  exemptions  might  be  unnecessary  if 
adequate  alternative  plans  could  be 
de\  eloped.  BP.A  was  requested  to 
proceed  with  the  development  of  its 
policy  and  to  address  alternative  plans. 
However.  BPA  was  requested  to  delay  a 
proposal  on  exemptions  until  after 
Council  action  on  the  issues. 

Having  reviewed  the 
recommendations  received  from  the 
public  in  response  to  BPA's  Notice  of 
Intent  and  the  Council's  actions  on  the 
surcharge  methodology  and  exemptions, 
BPA  has  developed  a  proposed  policy 
for  implementing  the  surcharge.  BPA 
also  has  included  a  detailed  discussion 
ol  alternative  plans  in  this  notice  (see 
Sec.  4).  Written  and  oral  comments  are 
requested  on  the  proposed  policy,  the 
issues  identified,  other  issues  that  may 
be  relevant,  and  the  alternative  plans. 

III.  Summary  of  Proposed  Policy 

The  following  summary  is  intended  to 
provide  the  reader  with  an  overview  of 
the  proposed  policy.  A  discussion  of  the 
issues  and  how  BPA  is  proposing  to 
handle  eac;h  follows  in  section  4. 

Purposes — Section  I  This  section  lists 
the  four  purposes  of  the  surcharge 
policy.  The  purposes  are: 

A.  Provide  a  procedure  by  which 
customers  may  demonstrate  that  they, 
or  the  jurisdiction  they  serve,  are  in 
compliance  with  the  njodel  conservation 
standards: 

B.  Provide  a  procedure  by  which 
customers  may  demonstrate  that  they, 
or  the  jurisdictions  they  serve,  have 
adopted  acceptable  alternative  plans  for 
achieving  savings  comparable  to  the 
model  conservation  standards: 

C.  Identify  under  what  conditions  BPA 
would  exempt  a  customer  from  a 
conservation  surcharae;  and 


U.  Provide  a  procedure  by  which  the 
Administrator  will  determine  the  level 
of  the  surcharge  to  be  imposed. 

Definitions — Section  2.  Terms  that  are 
unique  to  this  policy  as  well  as  more 
general  abbreviations  are  noted. 

Application  of  Policy — Section  3.  This 
policy  will  be  in  effect  upon  publication 
of  the  final  policy  in  the  Federal 
Register.  However,  no  surcharge  will  be 
imposed  as  a  result  of  this  policy  until  1 
year  after  publication  of  the  final  policy. 
Under  the  current  schedule  the  revelant 
data  for  initial  imposition  of  a  surcharge 
would  lie  October  1,  1986.  or  prior  to  1 
year  after  publication  of  the  final  policy, 
whichever  is  the  later  date. 

The  policy  applies  to  all  BPA 
customers  that  purchase  or  exchange 
power  under  any  of  the  rate  schedules 
that  are  subject  to  the  surcharge.  The 
question  of  what  schedules  are  subject 
to  the  surcharge  is  an  issue  in  the  1985 
Wholesale  Rate  Case.  In  the  initial  198r> 
Rate  Case  Proposal  a  surcharge 
provision  was  included  in  the  Priority 
Firm,  Firm  Capacity  and  New  Resources 
rate  schedules. 

Additionally,  if  the  Administrator 
determines  that  (1)  a  given  model 
conservation  standard  does  not  meet  the 
Pacific  Northwest  Power  Act 
requirement  of  regional  cost- 
effectiveness,  or  (2)  there  is  no 
increased  system  cost  created  by  non- 
adoption  or  delay  of  the  standard,  then 
the  policy  relative  to  that  standard  shall 
be  suspended  for  all  customers. 

BP.A  has  reviewed  the  Council's 
analysis  of  the  cost-effectiveness  of  the 
MCS  and  on  the  basis  of  current 
knowledge  believes  the  MCS  are  cost- 
effective. 

Exemptions — Section  4.  Since  the 
Administrator  has  discretion  in  the 
actual  imposition  of  a  surcharge,  BPA 
may  consider  situations  in  which 
following  the  Council's  recommendation 
to  impose  a  surcharge  would  be 
inappropriate.  However,  at  the  request 
of  the  Council,  this  proposed  policy 
includes  no  provision  for  such 
exemptions.  Following  a  decision  by  the 
Council  on  whether  or  not  Council  will 
grant  exemptions  from  the  MCS  or  from 
its  recommendation  to  impose  a 
surcharge,  BPA  will  revise  this  proposal 
and  seek  public  comment. 

Determination  of  Conservation 
Surcharge—Section  5.  The 
determination  of  the  conservation 
surcharge  to  be  levied  on  a  specific 
customer  requires  three  findings:  (1) 
What  portion  of  the  load  is  exempted; 
(2)  what  portion  of  the  load  is  in  a 
jurisdiction  that  has  adopted,  or  in  an 
area  where  the  customer  has  adopted, 
the  MCS:  and  (3)  what  portion  of  the 
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loitd  is  in  a  jurisdiction  tluil  has 
implemented,  or  in  an  urna  where  the 
customer  has  implemented,  an 
acceptable  alternative  plan.  Those  loads 
not  covered  by  one  of  these  findings  are 
subject  to  the  surcharge. 

The  surcharge,  as  determined  by  the 
Council's  method,  is  10  percent  of  the 
monthly  charges  for  power  purchased 
and/or  exchanged  under  the  applicable 
rate  schedules  to  serve  loads  not 
otherwise  exempted  or  covered  by  the 
MCS  or  an  alternative  plan.  The  final 
analysis,  then,  produces  a  percentage 
applied  to  all  applicable  purchases.  As 
an  example,  if  25  percent  of  a  utility's 
total  load  is  located  in  a  jurisdiction 
which  has  adopted  the  MCS.  21)  percent 
in  a  jurisdiction  with  an  ajipiuved 
alternative  plan,  and  5  percent 
exempted,  then  50  percent  of  the  utility's 
total  load  is  not  covered  and  is. 
thctrefore,  subject  to  the  surcharge. 
Using  the  Council's  methodology,  the  10 
percent  surcharge  is  multiplied  by  the  50 
percent,  resulting  in  a  5  percent 
surcharge  applied  to  the  total  applicable 
utility  purchases  (10%  x  50%  —  b'v). 

Collection  of  Surchargi' — Section  6. 
The  surcharge  for  a  specific  utility  will 
be  billed  monthly  beginning  the  first 
billing  period  after  a  final  decision  is 
made  to  impose  a  surcharge.  Surcharges 
will  be  applied  as  of  October  1,  198G,  (or 
1  year  after  publication  of  the  final 
policy,  if  that  is  a  later  date).  Billings 
will  be  made  retroactively  to  the 
application  date  from  the  date  of  the 
final  surcharge  decision  for  a  specific 
utility.  The  surcharge  will  remain  in 
effect  until  such  time  as  the  customer 
provides  evidence  and  the 
Administrator  has  determined  that  the 
surcharge  is  no  longer  required  under 
the  terms  of  this  policy,  i.e.,  the  load  is: 
(1)  Exempted;  (2)  covered  by  the  MCS; 
or  (3)  covered  by  an  alternative  plan. 

Verification  of  Load  E\  cmpted  from 
Consrr\-ation  Surchan^c — Section  7. 
This  section  details  the  type  of 
information  that  would  be  needed  in 
order  to  verify  that  some  portion  of  a 
customer's  load  qualifies  for  an 
exemption  from  the  surcharge.  At  the 
Council's  request,  no  exemptions  are 
being  proposed  at  this  time.  This  section 
will  be  revised  following  Council  action 
on  exemptions.  Public  comment  will  be 
requested  on  any  revision  prior  to 
adoption  of  a  final  policy. 

Verification  of  Adoption  of  the  Model 
Conservation  Standards — Section  8. 
This  section  details  the  type  of 
information  that  is  needed  in  order  for 
BPA  to  verify  that  the  MCS  have  been 
adopted.  BPA's  customers  are 
responsible  for  coordinating  and 
providing  the  necessary  information. 
Where  a  jurisdiction  or  customer  adopts 


code  language  identical  to  that 
developed  by  the  Council  to  be  in 
compliance  with  the  MCS.  written 
notice  of  such  action  must  be  provided. 
The  customer  is  to  specify  the 
percentage  of  total  load  which  is  served 
in  the  geographic  area  covered  by  the 
adoption  of  the  MCS.  Any  modification 
of  the  Council-developed  code  language 
must  be  accompanied  by  an  analysis 
which  contains  detail  sufficient  to  verify 
the  claimed  energy  performance. 
Entirely  new  code  language  must  be 
accompanied  by  a  rigorous  energy 
analysis  using  the  Council's  heat  loss 
methodology. 

Verification  of  Alternative  Plan — 
Section  9.  Any  customer  proposing,  or 
any  customer  serving  a  jurisdiction 
proposing,  an  alternative  plan  must 
provide  BPA;  (1)  Sufficient  information 
for  BPA  to  determine  the  level  of 
savings  that  adoption  of  the  MCS  would 
have  provided,  and  (2)  a  detailed 
technical  analysis  of  the  savings 
associated  with  the  conservation 
measures  proposed.  The  alternative  plan 
must  provide  savings  comparable  to  the 
MCS  and  may  not  duplicate  any  savings 
already  included  in  the  Council's 
resource  portfolio.  Comparability  will  be 
judged  by  an  equivalent  number  of 
annual  average  kilowatthours  and 
reliability  of  the  savings  for  each  year  in 
which  MCS  savings  would  have  been 
available. 

IV.  Issues 

On  the  basis  of  the  recommendations 
received  in  response  to  BPA's  Notice  of 
Intent,  a  number  of  significant  issues  to 
be  treated  in  this  policy  were  identified. 
This  proposed  policy  reflects  BPA's 
current  thinking  on  each  issue.  This 
section  is  intended  to  provide  an 
overview  of  the  issues.  BPA's  treatment 
of  each  issue  within  the  policy,  and  the 
rationale  for  BP.A's  proposed  approach. 

A.  Application  of  Policy 

A  number  of  the  recommendations 
suggested  were  that  a  surcharge  should 
not  be  imposed  beginning  January  1. 
1986.  Among  the  arguments  presented 
were;  (1)  The  standards  have  not  been 
proven  to  be  cost-effective  to  the  region 
and  economically  feasible  to  consumers, 
(2)  there  will  be  no  system  cost  caused 
by  non-adoption  or  delay  of  the 
standards,  and  (3)  January  1,  1986,  fails 
to  give  sufficient  time  for  jurisdiction  or 
utilities  to  take  action. 

1.  Cost-Effectiveness/Feasibility.  Any 
model  conservation  standard  developed 
must  be  both  regionally  cost-effective 
and  economically  feasible  for 
consumers  as  mandated  by  the  Pacific 
Northwest  Power  Act.  BPA  has 
reviewed  the  Council's  determination  of 


the  cost-eftet  tiveness  oi  the  MCS  ami 
on  the  basis  of  current  Knowledge 
believes  the  \K.S  are  cost-effective. 
Based  upon  the  Council  s  dnaUsis.  the 
costs  of  building  to  the  standards  would 
have  to  be  considerably  higher  than 
projected  or  the  performance 
considerabl\  less  than  expected  in  order 
to  change  the  Council's  findings  on  this 
point. 

Economic  feasibility  is  not  an  issue 
that  can  be  addressed  on  a  regionwide 
basis  since  it  depends  on  the  latcs  faced 
by  a  given  consumer.  This  issue  may 
arise  in  the  context  of  possible 
exemptions  to  the  MCS  or  to  the 
surcharge  policy. 

Policy  Provision:  The  poiic\  includes 
a  provision.  Sec.  3.  to  suspend  the 
application  of  the  policy  relative  to  any 
standard  which  the  Administrator 
determines  is  not  regionally  cost- 
effective.  The  question  of  economic 
feasibility  for  the  consumer  may  be 
dealt  with  on  an  individual  utility  basis 
when  the  Counc;!  and  BP.'X  address  the 
question  of  exemptions 

2.  System  Cost.  The  surcharge  is 
included  in  the  Pacific  .Northwest  Power 
Act  in  recognition  of  the  fact  that  failure 
to  construct  of  energy-efficient  buildings 
will  cause  the  region  to  avoid  the 
development  of  other,  more  costly, 
resources  at  some  point  in  time  Some  of 
the  c(.imments  received  re.lect  a  belief 
that  so  long  as  the  region  is  in  a  surplus 
power  condition,  a  delay  in  the  adoption 
of  the  MCS  (2  years,  for  example)  would 
not  impose  a  cost  on  the  system.  The 
Council  has  analyzed  the  incremental 
system  costs  and  concludes  that  a  delay 
in  adoption  from  January  1,  1986.  to 
January  1,  1988.  does  impose  a  cost  on 
the  system  It  has  also  been  suggested 
that  the  .Administr^Jtor  should  not 
impose  a  surcharge  unless  the  costs  to 
the  sjstem  are  in  excess  of  some 
threshold  Although  the  proposed  policy 
does  not  reflect  this  approach  BPA  is 
seeking  comments  regarding  this  issue. 

Policy  Prnv:si()r,s:  The  pt)lic\'  includes 
a  provision.  Sec.  3,  for  suspending  the 
application  of  this  policy  if  the 
.•\dministrator  determines  that  there  are 
no  costs  imposed  on  the  system  due  to 
nonadoption  of  the  MCS  regionwide. 

3.  Implementation  Date  The  final 
point  concerns  customers  and 
jurisdictions'  needs  for  sufficient  time  to 
understand  and  implement  the 
standards  and  to  gauge  BP.A's  policy 
relative  to  the  imposition  oi  a  surcharge. 
Originally,  BPA  was  to  have  a  final 
policy  in  place  by  January  1.  1985,  This 
would  have  allowed  12  months  for 
customers  and  jurisdictions  to  take 
action.  Due  to  delays  on  the  surcharge 
methodology  and  exemptions,  a  final 
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policy  is  not  likely  before  September 
1985.  A  January  1, 1986,  date  for 
imposing  the  surcharge  would  provide 
little  time  to  take  appropriate  actions 
under  the  final  policy. 

Policy  Provisions:  BPA  expects  that 
so  long  as  the  Council  makes  a 
determination  on  exemptions  no  later 
than  June  1985.  the  September  date  for  a 
final  BPA  policy  is  reasonable.  BPA  is 
proposing  to  determine  compliance  with 
the  energy  efficiency  standards  1  year 
from  the  date  of  publication  of  a  final 
surcharge  policy.  If  the  current  schedule 
is  followed,  this  would  mean  that  the 
surcharge  would  be  effective  on  October 
1, 1986.  All  customers  must  have 
reported  the  status  of  MCS  or 
alternative  plan  activities  for  themselves 
and  the  jurisdictions  they  serve  by  the 
applicable  date.  The  initial 
determination  of  compliance,  then,  shall 
be  based  on  the  status  as  reported 
October  1.  1986.  or  1  year  from 
publication  of  a  final  policy.  This  date 
will  provide  sufficient  time  for 
customers  and  jurisdictions  to  plan  their 
actions  relative  to  the  provisions  of  this 
policy.  In  no  event,  however.  will-BPA 
apply  a  surcharge  prior  to  1  full  year 
after  publication  of  this  final  policy  in 
the  Federal  Register. 

The  policy  compliance  date  does  not 
affect  the  Council's  January  1, 1986, 
deadline  for  adoption  of  the  MCS.  BPA 
does  not  have  the  authority  to  change 
the  MCS  adoption  date.  However,  BPA 
does  have  the  authority  to  adopt  its  own 
compliance  date  for  purposes  of 
imposing  a  surcharge. 

B.  Exemptions 

BPA  received  numerous 
recommendations  for  exemptions  from 
the  imposition  of  surcharge.  Such 
recommendations  typically  addressed 
problems  related  ta  the  adoption  and 
enforcement  of  building  codes  to 
implement  the  MCS.  The  Council 
developed  an  issue  paper  on  the  three 
most  often  requested  exemptions.  Public 
comment  received  by  BPA  and  the 
Council  indicated  that  several  other 
potential  exemptions  existed.  Rather 
than  taking  any  specific  action  on 
exemptions,  the  Council  elected  to  delay 
consideration  until  after  BP.A's  public 
consideration  of  proposed  alternative 
plans. 

The  Council  believes  that  many  of  the 
recommended  exemptions  will  be 
unnecessary  if  there  are  means  of 
achieving  the  savings  of  the  MCS  other 
than  through  building  codes — if  there 
are  acceptable  alternative  plans.  At  the 
councirs  request.  BPA  will  not  address 
exemptions  in  this  proposal  until  after 
there  has  been  public  review  and 
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discussion  of  the  alternative  plans 
included  in  this  section. 

The  Council  will  review  the  public 
comments  BPA  receives  on  the 
alternative  plans  before  reaching  a  final 
decision  on  whether  or  not  to  adopt  any 
exemptions.  A  final  Council  decision 
could  be  reached  as  early  as  June  1985. 
BPA  will  then  revise  this  proposed 
policy  to  include  any  exemptions 
granted  by  the  Council  and  other 
exemptions  that  BPA  believes  are 
warranted.  This  revised  proposal  will  be 
made  available  for  public  review  and 
comment.  The  timing  of  this  review  is 
dependent  on  Council  action.  However, 
if  Council  does  act  by  June  1985.  BPA 
will  attempt  to  finalize  a  policy  no  later 
than  September  1985. 

Policy  Provisions:  This  version  of  the 
proposed  policy,  while  reserving  a 
section  for  exemptions,  provides  for 
none.  The  proposal  vnW  be  revised  to 
address  exemptions  following  Council 
action  on  the  isue. 

C.  Verification  of  MCS 

A  key  element  in  the  policy  is  the 
process  by  which  BPA  will  verify  that  a 
customer  or  jurisdiction  has  adopted 
and  will  enforce  the  MCS.  The  policy 
could  place  a  heavy  administrative 
burden  on  both  BPA  and  its  customers. 
The  majority  of  recommendations 
indicated  a  desire  for  a  process  by 
which  customers  or  jurisdictions  would 
simply  indicate  whether  they  had 
adopted  the  MCS  into  building  codes  or 
utility  service  requirements.  However, 
any  entity  wishing  to  independently 
develop  code  language  must  provide  a 
detailed  technical  analysis  of  the 
savings. 

Policy  Provisions:  Customers  or 
juridictions  adopting  code  language 
identical  to  that  developed  by  the 
Council  for  the  purpose  of  m.eeting  the 
MCS  are  assumed  to  be  in  compliance. 
Any  changes  to  the  Council-developed 
codes  require  submission  of  a 
sufficiently  detailed  analysis  to  verify 
equivalent  energy  performance.  The 
level  of  analysis  needed  is  a  function  of 
the  changes  to  the  code.  Minor,  non- 
substantive changes  would  need  little  in 
the  way  of  formal  analysis.  Major 
rewrites  or  entirely  new  code  language 
must  be  accompanied  by  a  detailed 
technical  analysis  including  a 
performance  evaluation  making  use  of 
the  Council's  heat  loss  methodology. 

D.  Verification  of  Alternative  Plans 

The  comparability  of  savings  between 
an  alternative  plan  and  the  MCS 
surfaced  several  issues.  The  issues  are 
interrelated,  though  discussed 
individually. 


1.  Source  of  Savings.  The  Pacific 
Northwest  Power  Act  requires  that  any 
alternative  plan  substitute  other 
conservation  measures  for  the  MCS. 
Most  recommendations  on  the  issue 
were  to  allow  any  other  sources  of 
conservation  savings.  That  is,  while  the 
MCS  savings  are  from  the  residential 
and  commercial  sector,  alternative  plans 
could  produce  savings  from  any  sector 
including  industrial,  agriculture,  and 
direct-application  renewable,  as  well  as 
residential  and  commercial  resources. 

Policy  Provisions:  The  proposed 
policy  does  not  limit  alternative  plans  to 
any  particular  conservation  sector  or 
exclude  direct-application  renewable 
resources.  However,  alternative  plan 
savings  may  not  be  at  the  expense  of  a 
conservation  resource  already  included 
in  the  Council's  Energy  Plan.  The  model 
conservation  standards  savings  are  in 
addition  to  the  other  conservation 
savings  in  the  plan.  Any  alternative  plan 
that  simply  substitutes  another 
conservation  resource  from  the  plan  for 
the  MCS  would  leave  the  region  short 
the  energy  projected  from  the  MCS.  Fuel 
switching,  such  as  simply  requiring  the 
installation  of  gas-fired  or  other  fossil 
fueled  space  heating  equipment  or 
alternative  plans  providing  for 
generating  resources  is  not  acceptable. 

2.  Timing  of  Savings.  The  MCS 
savings  can  be  characterized  by  when 
they  occur:  Time  of  day,  time  of  year 
(seasonal),  or  through  time.  Few,  if  any, 
other  conservation  savings  are  likely  to 
compare  precisely  with  the  savings  "from 
the  MCS.  Most  recommendations  were 
for  alternative  plans  to  produce 
equivalent  savings  measured  on  an 
annual  basis. 

Policy  Provision:  The  proposed  policy 
requires  a  projection  of  the  annual  MCS 
savings  for  the  lifetime  of  the  savings 
and  then  uses  this  as  the  comparison  for 
the  alternative  plan.  The  projection  of 
savings  from  an  alternative  plan  must  be 
compared  to  MCS  savings  over  a 
duration  which  is  equivalent  to  MCS 
savings.  The  two  streams  of  savings 
must  be  levelized  and  may  not  vary  by 
more  than  10  percent  annually.  Anything 
more  rigid  would  severely  limit  the 
fiexibility  of  alternative  plans. 

3.  Cost  of  Savings.  Any  party  adopting 
an  alternative  plan  will  incur  the  costs 
of  implementing  that  plan.  At  issue  is 
whether  BPA  should  require  that  the 
total  costs  of  the  alternative  plan  be 
equal  to  or  less  than  the  MCS. 
Development  of  alternative  plans  which 
are  more  expensive  than  MCS 
implementation  imposes  costs  that  need 
not  be  incurred.  However,  alternative 
plans  will  be  adopted  by  State  and  local 
governments  acting  on  behalf  of  their 
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citizens  or  utilities  acting  on  behalf  of 
their  ratepayers.  It  can  be  expected  that 
these  entities  will  not  incur  costs  that 
are  unreasonable  given  the  individual 
circumstances  faced  by  the  entity 

Policy  Provisions:  The  proposed 
policy  requires  no  analysis  of 
comparability  of  cost. 

4.  Reliability  of  Savings.  The 
conservation  measures  that  typically 
would  be  included  in  a  new  home  or 
commercial  structure  to  achieve  the 
energy  performance  associated  with  the 
MCS  are  reliable.  Once  in.'^talled,  the 
conservation  measures  associated  with 
the  MCS  achieve  their  projected  savings 
with  a  fairly  high  degree  of  reliability. 
However,  a  building  code,  does  not 
guarantee  the  proper  installation  of 
these  measures.  Therefore,  less  than  100 
percent  of  the  conservation  potential 
may  be  realized. 

Policy  Provisions:  Alternative  plans 
must  provide  a  level  of  savings  that 
approximates  that  which  the  MCS  are 
assumed  to  produce.  The  reliability  of 
the  alternative  plan  savings  must 
reasonably  approximate  that  of  the 
MCS. 

E.  Responsibility  for  Data  Reporting 

The  authority  to  adopt  the  MCS  or 
alternative  plans  varies  across  the 
region.  Building  codes  or  other  actions 
to  achieve  savings  may  be  implemented 
by  State  governments,  local 
governments,  Indian  tribes,  and  utilities. 
The  surcharge,  however,  is  imposed  only 
on  BPA's  customers. 

Policy  Provision:  The  proposed  policy 
requires  that  the  utility  submit 
information  on  who  has  or  has  not  taken 
actions  under  this  policy.  This  does  not 
imply  that  the  utility  is  required  to  adopt 
the  standards  or  develop  an  alternative 
plan  itself,  though  this  may  be  possible, 
nor  that  the  utility  has  the  responsibility 
to  ensure  that  the  jurisdictions  it  serves 
have  adopted.  Rather,  the  utility  is 
simply  the  vehicle  for  reporting  the 
actions  of  others.  Any  jurisdiction  taking' 
action  would  be  required  to  report  the 
information  to  the  utility  in  accordance  , 
with  the  requirements  described  in  the 
policy. 

F.  Sample  Alternative  Plans 

A  number  of  parties  have  asked  what 
specific  actions  might  constitute  an 
acceptable  alternative  plan.  The  Council 
deliberations  on  exemptions  also 
indicated  a  need  to  provide  some  detail 
on  the  actions  that  might  be  taken  to 
achieve  comparable  savings  through 
means  other  than  building  codes.  The 
following  are  three  alternative  plans 
that  DPS  believes  achieve  the  savings  of 
the  MCS.  These  are  not  intended  to  be 
prescriptive  paths  for  alternative  plans. 


nor  do  they  imply  that  there  are  no  other 
acceptable  alternative  plans.  Rather. 
EPA  believes  that  these  plans  may  be 
alternative  ways  of  ensuring 
comparable  energy  efficiency  in  new 
buildings.  BPA  requests  specific 
comments  both  on  the  general  thrust 
and  the  mechanics  of  these  alternatives. 
BPA  intends  that  a  jurisdiction  or  utility 
which  implements  one  of  the  alternative 
plans  would  not  be  subject  to  a 
surcharge. 

The  following  table  illustrates  the  key 
elements  of  three  BPA  pre-approved 
alternative  plans.  A  more  detailed 
description  of  each  of  these  alternative 
plans  follows. 

Pre-Approved  Alternative  Plans 


Code 


Incentive 


MarVebng 


Alier-iauve  1   No 

S2  00/9q  n    $2.50/ 

No 

particuiar  code 

sq  ft.,  $3.00/sq  It 

reoiwe- 

level. 

t^nt 

AHematrve  2  No 

$lOO/sa  n.  $125/ 

Super  9000 

particular  code 

SQ  n..  $1  50/sa  n 

cents 

level 

Alteroattve  3  2  5 

None 

Do 

tiWh/li»  (Zone  1), 

3  1  kWh/tt>  (Zone 

2).  3  6t<Wh/tl« 

(Zone  31 

1.  Alternative  Plan  I.  Incentives. 

One  alternative  plan  would  be  the 
payment  of  a  financial  incentive  by  the 
utility  to  the  builder  and/or  homebuyer. 
The  incentive  would  be  the  same 
amount  as  the  projected  incremental 
cost  of  building  to  the  MCS  as  opposed 
to  building  to  current  codes.  Currently, 
the  incentive  level  would  be  based  on 
the  following  rates: 

Climate  Zone  1:  S200  per  square  foot  ' 
Climate  Zone  2:  S2.50  per  square  foot  ' 
Climate  Zone  3:  S3. 00  per  square  foot  ' 

For  Zone  1.  this  would  amount  to  an 
approximate  cost  of  S30(K)  per  home  to 
be  paid  by  the  utility  for  a  1500  square 
foot  house.  An  additional  maximum 
incentive  of  S800  00  for  the  cost  of  an 
air-to-air  heat  exchanger  is  required  for 
all  climate  zones. 

The  compliance  process  for  this 
alternative  would  be  developed  by  the 
utility  and  would  involve  certification  of 
house  plans  by  a  qualified  engineer  or 
architect.  The  engineer  or  architect 
would  certify  that  energy  use  in  the 
house  would  be  equal  to  or  less  than  the 
consumption  in  a  house  built  to  the 
MCS.  No  proof  of  savings  is  necessary 
under  this  alternative.  BPA  would 
reserve  the  right  to  "spot  check"  for 
compliance  with  the  certification.  BPA 
would  also  reserve  the  right  to  evaluate 
the  utility's  efforts  to  inform  the  building 


'  Source:  "Model  Conservation  Standards 
Reference  Manual."  Northwest  Power  Planning 
Council:  1984. 


industry  of  the  availability  of  the 
incentives.  Based  upon  these  reviews. 
BPA  would  determine  whether  the 
decision  to  accept  the  program  as  an 
alternative  plan  continues  to  be 
appropriate. 

In  summary,  no  particular  building 
code  or  program  marketing  effort  is 
required  under  this  alternative  T^e 
financial  incentive,  paid  by  the  utility,  is 
the  market  vehicle.  BPA  assumes  that 
the  incentive  will  be  sufficient  to  gain 
support  from  the  home  building 
community. 

2.  Alternative  Plan  11.  Incentives  plus 
Marketing. 

A  second  alternative  plan  would 
involve  the  combination  of  a  financial 
incentive  with  a  formal  marketing 
program. 

As  with  the  first  aiternatu  e.  the  ufility 
would  provide  an  incentive  to  the 
builder  and/or  purchaser.  The  incentive 
under  this  alternativ  e  would  be  one  half 
of  the  incentive  pro\ided  under 
Alternative  1  and  would  be  applied  to 
individual  climate  zones.  The  level  of 
this  incentive  is  based  on  the 
anticipated  penatration  of  a  formal 
marketing  program  and  an  estimate  of 
the  homeowner's  energy  cost  for  the 
first  year. 

The  formal  marketing  program,  which 
the  utility  would  provide  in  addition  to 
the  incentive  is  the  current  "Super  Good 
Cents"  program.  The  utility  will  be 
required  to  sign  a  Super  Good  Cents 
Program  contract  with  BP.A.  BPA 
assumes  the  'Super  Good  Cents" 
certification  process  will  assure 
compliance  with  the  MCS, 

This  second  alternative,  a 
combination  of  an  incentive  with  a 
structured  marketing  effort,  would  be 
applicable  m  areas  with  no  particular 
building  code  and  assumes  a  reduced 
level  of  incentive  being  provided  by  the 
customer. 

3.  Alternative  Plan  III.  Marketing  plus 
an  Efficient  Code 

This  alternative  would  involve  a 
combination  of  the  "Super  Good  Cents" 
Program  with  an  energy-efficiency  code 
achieving  less  than  MCS  savings.  The 
existing  code  would  need  to  establish  a 
maximum  residential  consumption  level 
of  2.5  k\Vh/sq,  ft.  for  Zone  1,  3,1  kWh/ 
sq.  ft  for  Zone  2.  and  3,6  kWh/sq   ft  for 
Zone  3.  As  proof  of  consumption  levels, 
a  detailed  technical  analysis  using  the 
Council  8  heat  loss  methodology  will  be 
provided  to  BPA  for  the  appropriate 
code.  This  plan  would  not  require  the 
utility  to  provide  a  financial  incentive. 

This  approach  assumes  that  the 
"Super  Good  Cents  '  marketing  effort 
will  create  an  increased  level  of 
awareness  of  more  efficient  construction 
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techniques  by  the  building  community 
as  well  as  result  in  a  more  educated 
home  buyer.  This  alternative  will  result 
in  improved  compliance  with  the 
existing  code  and  an  increased 
penetration  of  the  MCS  house,  thereby 
achieving  a  savings  level  equal  to  that 
achieved  by  the  MCS  alone. 

4.  Any  utility  or  jurisdiction  adopting 
an  alternative  plan  developed  along  the 
lines  of  those  discussed  here  would  be 
presumed  under  this  policy  to  be 
achieving  savings  comparable  to  the 
MCS.  The  Administrator  may,  at  any 
time,  request  documentation  to  verify 
that  alternative  plans  are  achieving 
savings  levels  equal  to  that  assumed  by 
the  MCS. 

G.  Burden  of  Proof 

The  proposed  policy  requires  or 
responds  to  a  number  of  actions  to  be 
taken  by  jurisdictions  or  utilities.  BPA 
believes,  as  did  the  majority  of  those 
commenting  on  this  issue,  that  to  the 
extent  an  entity  takes  actions  that 
depart  from  the  pa'hs  that  have  been 
developed  for  the  region,  it  must  assume 
the  responsibility  for  verifying 
comparability  of  savings.  Consequently, 
the  adopting  entity  must  verify  that  code 
language  other  than  that  developed  by 
BPA  or  the  Council  will  result  in  savings 
equal  to  the  MCS.  An.ilysis  of  the 
alternative  plans,  Dtht;r  than  those 
described  (nnd  subsequently  refined 
through  the  public  process)  herein,  are 
the  responsibility  of  the  sponsor. 

Policy  Provision:  BPA's  role  will  be 
limited  to  reviewing  the  information 
submitted  and  determining  whether  that 
information  supports  a  reasonable 
finding  either  of  adoption  of  the  MCS,  an 
acceptable  alternative  plan,  or 
exemption  from  the  surcharge. 

H.  Public  Involvement 

BPA's  power  sales  contracts  and 
residential  purchases  and  exchange 
agreements  require  that  an  opportunity 
be  afforded  to  interested  parties  to 
present  views,  data,  questions,  and 
arguments  regarding  the  imposition  of  a 
surcharge.  In  addition,  several  of  the 
recommendations  received  were  for 
meetings  to  be  held  in  or  near  the 
service  area  of  the  utility  being 
surcharged. 

Policy  Provision:  Because  the 
surcharge  will  be  applied  on  a  utility- 
specific  basis,  BPA  believes  that 
comment  by  the  affected  ratepayers 
should  be  facilitated.  Therefore.'before  a 
final  decision  is  made  on  the  imposition 
of  a  specific  surcharge,  the  utility  and 
other  interested  parties  will  receive  an 
initial  written  notice  of  BP.As 
determination.  No  less  than  30  days  will 
he  allowed  for  review  of  BP.\'s  initial 


determination.  A  public  meeting  will 
then  be  scheduled  in  the  BPA  Area  or 
District  office.  Following  an  analysis  of 
comments  received,  BPA  will  make  a 
final  determination.  If  BPA  determines 
that  a  surcharge  is  appropriate,  it  will 
provide  a  final  written  notice  to  the 
utility. 

v.  Environmental  Procedures 

The  proposal  to  add  a  conservation 
surcharge  to  certain  of  BPA's  wholesale 
electric  rates  has  been  analyzed  in  an 
Environmental  Assessment  (EA)  dated 
January  7. 1985,  and  titled  "BPA 
Proposal  to  Apply  the  Council- 
Recommended  Conservation 
Surcharge."  This  EA  will  be  released  for 
public  review  on  March  26, 1985.  The 
comment  period  will  end  May  31, 1985. 
BPA  expects  to  issue  a  Finding  of  No 
Significant  Impact  if  no  substantial  new 
information  is  raised  in  public  review. 

The  environmental  assessment  is 
available  for  public  review.  Copies  may 
be  obtained  by  contacting  the  Public 
Involvement  office  at  the  address  and 
phone  numbers  abovo. 

VI.  Policy  to  Implement  a  Council- 
Recommended  Conservation  Surcharge 

Seclion  1.  Purposes     i 

The  purposes  of  this  policy  are  to: 
.A.  Provide  a  procedure  by  which 

customers  may  demonstrate  that  they. 

or  the  jurisdiction  they  serve,  are  in 

compliance  with  the  Model 

Conservation  Standards  (MCS): 

B.  Provide  a  procedure  by  which 
customers  may  demonstrate  that  they, 
or  the  jurisdictions  they  serve,  have 
adopted  acceptable  alternative  plans  for 
achieving  savings  comparable  to  the 
model  conservation  standards: 

C.  Identify  under  what  conditions  BPA 
would  exempt  a  customer  from  a 
conservation  surcharge;  and 

D.  Provide  a  procedure  by  which  the 
Administrator  will  determine  the  level 
of  the  surcharge  to  be  imposed. 

Section  2.  Definitions  I 


A.  Alternative  Plan.  An  action  or  set 
of  actions  designed  to  achieve 
conservation  savings  comparable  to 
those  that  would  have  been  achieved  by 
adoption  and  enforcement  of  the  MCS, 

B.  Customer.  For  purposes  of  this 
policy,  an  entity  which  contracts  for  the 
purchase  of  power  from  the 
Administrator  pursuant  to  the  Pacific 
Northwest  Power  Act  under  a  rate 
schedule  identified  as  being  subject  to  a 
surcharge. 

C.  Jurisdiction.  For  purposes  of  this 
policy,  any  unit  of  government  including 
Indian  Tribes.  State  governments,  and 


local  governments  and  municipal 
corporations. 

D.  Model  Conservation  Standards. 
The  standards  developed  by  the 
Northwest  Power  Planning  Council  as 
provided  for  in  4(e)(3)(A)  of  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Act  and  included 
as  Appendix  J  of  the  Northwest 
Conservation  and  Electric  Power  Plan  as 
amended. 

E.  Surcharge  Methodology.  The 
methodology  developed  by  the 
Northwest  Power  Planning  Council  as 
provided  for  in  4(e)(3)(G)  of  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Act  and  included  as 
Appendix  D  (as  amended)  of  the 
Northwest  Conservation  and  Electric 
Power  Plan. 

F.  Total  load.  The  number  of  firm 
kWh's  sold  by  a  customer  during  the  12- 
month  period  prior  to  the  application  of 
this  policy. 

Section  3.  Application  of  Policy 

A.  This  policy  shall  be  in  effect  upon 
publication  as  a  final  policy  in  the 
Federal  Register. 

B.  All  customer  loads  served  by  power 
purchased  under  BPA  rate  schedules 
identified  as  being  subject  to  a 
surcharge  are  subject  to  this  policy. 

C.  The  Administrator  shall  suspend 
implementation  of  this  policy  with 
respect  to  a  MCS  if  the  Administrator 
determines: 

1.  That  a  model  conservation  standard 
proposed  by  the  Council  fails  to  satisfy 
the  requirements  of  Section  4(f)(1)  of  the 
Pacific  Northwest  Power  Act,  or 

2.  That  failure  to  adopt  a  model 
conservation  standard  regionwide 
imposes  no  cost  on  the  system. 

Seclion  4.  Loads  Exempted  From 
Conservation  Surcharge 

A.  Those  portions  of  a  customer's 
load: 

(No  exemptions  have  been  included  in 
the  proposed  policy.  Following  Council 
action  on  this  issue,  BPA  will  revise  the 
proposal  to  incorporate  any  exemptions 
granted  by  the  Council  and  may  propose 
additional  exemptions.  Public  comment 
will  be  requested  on  the  revised 
proposal.) 

Section  5.  Determination  of 
Conserxation  Surcharge 

A.  On  or  before  the  effective  date  of 
the  surcharge  each  customer  shall 
provide  the  Administrator  with: 

1.  Evidence  documenting  what  portion 
of  its  load  is  eligible  for  exemption  as 
defined  in  Section  4; 
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2.  Evidence  documenting  what  portion 
of  its  load  is  in  jurisdictions  that  have 
adopted  the  MCS: 

3.  Evidence  documenting  what  portion 
of  its  load  is  in  an  area  for  which  the 
customer  has  adopted  the  model 
conservation  standards; 

4.  Evidence  documenting  what  portion 
o{  its  load  is  in  an  area  subject  to  an 
alternative  plan  adopted  by  a 
jurisdiction;  and 

5.  Evidence  documenting  what  portion 
of  its  load  is  in  an  area  subject  to  an 
alternative  plan  adopted  by  the 
customer. 

B.  Such  evidence  shall  be  provided 
according  to  the  requirements  of 
sections  7,  8.  and  9. 

C.  Not  less  than  30  days  prior  to  a 
final  decision  on  the  imposition  of  a 
surcharge  the  Administrator  shall 
provide  written  notice  to  the  customer 
including  a  determination  of: 

1.  That  percentage  of  the  customer 
load  found  to  be  exempt  (Ai%), 

2.  That  percentage  of  the  customer 
load  found  to  be  covered  by  the  model 
conservation  standards  as  of  effective 
date  of  surcharge  (A3%), 

3.  That  percentage  of  the  load  found  to 
be  covered  by  an  acceptable  alternative 
plan  as  of  effective  date  of  surcharge 

(A3%1, 

4.  That  percentage  of  the  load 
proposed  to  be  surcharged  (100 — (Ai  + 
A2  +  3%  =  B%).  and 

5.  The  level  of  the  surcharge  (B%  X 
10%). 

D.  The  resultant  level  of  surcharge  is 
applied  to  all  power  purchases  and/or 
exchanges  made  by  the  customer  under 
the  applicable  rate  schedules,  using  the 
surcharge  methodology,  and  is  applied 
subsequent  to  any  other  rate 
adjustments. 

E.  The  customer  and  other  interested 
parties  shall  be  afforded  an  opportunity 
to  provide  comments  regarding  the 
determinations  made  in  sections  5.C. 
and  5.D. 

P.  Such  comments  may  be  made  in 
writing  or  orally  at  a  public  meeting 
convened  for  this  purpose  by  the 
appropriate  BPA  Area  or  District  office. 

G.  Following  receipt  and  evaluation  of 
such  comments,  the  Administrator  shall 
provide  written  notice  to  the  customer  of 
the  final  surcharge  decision. 

H.  Beginning  January  1, 1987,  the 
Administrator  shall  review  the  findings 
made  in  Sections  5.C  and  5.D  when 
either  the  customer  or  a  jurisdiction 
served  by  the  customer  has  taken  an 
action  that  affects  these  findings. 

I.  Customers  may  request  such  review 
by  providing  evidence  in  accordance 
with  this  section  that  the  customer  or  a 
jurisdiction  served  by  that  customer  has 


taken-actions  subsequent  to  the 
effective  date  of  the  surcharge. 

].  At  any  time  the  Administrator  may 
request  documentation  to  verify  that 
findings  made  in  Section  5  C.  and  5.D 
are  appropriate.  If  the  Administrator 
determines  that  such  findmgs  are  no 
longer  appropriate,  and  that  a  surcharge 
or  an  increased  surcharge  should  be 
imposed,  appropriate  opportunity  for 
public  review  and  comment  will  be 
made  available  prior  to  a  final  decision. 
Such  surcharges,  or  increased 
surcharges,  may  be  made  retroactive  to 
the  date  compliance  is  found  to  have 
been  inadequate. 

Section  6.  Collection  of  Surcharge 

A.  The  surcharge  shall  be  applied  to 
all  power  purchases  made  under 
applicable  BPA  rate  schedules  beginning 
1  year  after  the  publication  of  the  final 
surcharge  policy. 

B.  Those  customers  receiving  a  final 
written  notice  of  a  load  subject  to  the 
surcharge  shall  be  billed  for  the 
surcharge  beginning  the  first  full  billing 
period  following  issuance  of  such  notice. 

C.  Any  power  purchases  made  on  or 
after  the  effective  date  of  the  surcharge, 
but  before  receipt  of  final  notice  findmg 
the  load  to  be  subject  to  a  surcharge. 
shall  be  retroactively  billed  to  the 
effective  date  of  the  surcharge. 

D.  Such  retroactive  billing  shall  collect 
the  retroactive  surcharge  over  a  like 
number  of  billing  periods  as  elapsed 
from  the  effective  date  of  the  surcharge 
to  the  receipt  of  final  written  notice  of  a 
surcharge. 

E.  The  collection  of  the  surcharge  as 
determined  in  Section  5  shall  continue 
until  the  Administrator  determines  by 
way  of  new  information  presented  that 
the  surcharge  is  no  longer  required 
under  the  terms  of  this  policy. 

F.  Surcharges  collected  on  purchases 
for  periods  in  which  loads  are 
subsequently  found  to  be  in  compliance 
with  this  policy  shall  be  credited  to  the 
customer  in  the  first  full  billing  period 
following  final  written  notice  of  such 
finding.  Surcharges  on  loads  which  are 
subsequently  found  not  to  have  been  in 
compliance  with  the  terms  of  this  policy 
for  specified  periods  shall  be  billed  to 
the  customer  in  the  first  full  billing 
period  following  final  written  notice  of 
such  finding. 

Section  7.  Verification  of  Load 
Exempted  From  Consen'otion  Surcharge 

[This  section  shall  be  revised  upon 
consideration  of  exemptions  by  the 
Council  and  may  be  revised  to  reflect 
additional  proposed  exemptions.] 

A.  Customers  requesting  an 
exemption  under  section  5  shall  provide 


the  Administrator  the  following 
information: 

1  The  exemption  as  defined  in  section 
4 

2.  The  percentage  of  load  which  is  to 
be  considered  for  the  exemption. 

B.  The  customer  must  provide  the 
Administrator  with  supporting 
documentation  sufficient  to  verify  that 
the  exemption  is  applicable  and  that 
percentage  of  load  claimed  for 
exemption  is  accurate. 

Section  8.  Verification  of  Adoption  of 
the  Model  Consen-ation  Standards 

A.  Any  customer  serving  a  jurisdiction 
that  has  adopted,  or  any  customer  that 
has  adopted,  the  model  conservation 
standards  shall  provide  the 
Administrator  the  following  information: 

1.  A  description  of  the  institutional 
mechanism  by  which  the  standards  are 
to  be  implemented; 

2.  A  copy  of  the  standards  as  adopted 
including  a  statement  of  expected 
energy  performance:  and 

3.  A  statement  signed  by  an 
appropriate  official  certifying  thai  such 
action  has  been  taken  and  that  the 
jurisdiction  intends  to  enforce  such 
action. 

B.  Any  jurisdiction  or  customer 
adopting  a  building  code  or  a  service 
requirement  as  the  equivalent  of  the 
model  standards  that  in  wording  or 
requirements  varies  from  code  language 
approved  by  the  Council  shall  provide 
the  Administrator  with  a  copy  of  the 
code  or  service  requirement  with  an 
analysis  of  the  energy  performance  of 
the  adopted  code  or  service 
requirement,  a  description  of  the 
institutional  mechanism  by  which  the 
standard  is  to  be  implemented,  and  a 
statement  signed  by  an  appropriate 
official  certifying  that  the  MCS  has  been 
adopted  and  that  the  jurisdiction  or 
customer  intends  to  enforce  the  MCS. 

1,  The  detail  of  the  submission  must 
be  sufficient  to  allow  for  an  independent 
re\  iew  of  the  code  or  service 
requirement  and  the  resulting  energy 
performance. 

2.  Energy  performance  shall  be 
verified  through  use  of  the  Council's 
heat  loss  methodology. 

Section  9.  Verification  of  Alternative 
Plan 

A.  Any  customer  serving  a  jurisdiction 
that  has  adopted,  or  any  customer  that 
has  adopted,  an  alternative  plan  shall 
provide  the  Administrator  with  the 
following  information: 

1.  A  description  of  the  BPA  pre- 
approved  alternative  plan  as  selected 
for  implementation  in  the  jurisdiction;  or 
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2.  A  detailed  description  of  the 
conservation  measure  or  measures  thai 
will  be  undertaken:  and 

3.  A  detailed  description  of  the 
institutional  mechanism  that  will  be 
used  to  implement  the  alternative  plan; 
and 

4.  A  detailed  technical  analysis  of  the 
electric  energy  that  will  be  saved 
through  the  adoption  and 
implementation  of  the  described 
alternative  plan:  and 

5.  A  statement  signed  by  an 
appropriate  official  that  such  plan  has 
been  adopted  must  accompany  the 
descriptive  materia!. 

B.  Any  customer  serving  a  jurisdiction 
that  has  adopted,  or  any  customer  that 
has  adopted,  an  alternative  plan,  shall 
provide  the  Administrator  with 
sufficient  supporting  information  to 
determine  the  level  of  savings  that 
would  have  been  achieved  if  the  model 
conservation  standards  had  been 
adopted  including: 

1.  The  projected  number  of  new 
residential  structures: 

2.  The  projected  number  of  square  feet 
of  new  commercial  floor  space: 

3.  The  climate  zone,  as  defined  to  the 
Council:  and 

4.  The  customer's  projection  of  the 
savings  that  would  have  been  achieved 
by  the  MCS. 

C.  The  above  information  shall  be 
provided  for  each  year  during  which  the 
alternative  plan  is  to  provide  savings 
comparable  to  the  model  conservation 
standards. 

D.  Where  this  information  is  not 
available  or  is  \n  doubt  BP.A  shall 
determine  the  level  of  savings  that 
would  have  occurred  had  the  MCS  been 
adopted  through  use  of  the  values 
included  in  the  Council's  surcharged 
mi'thodology. 

E.  The  customer  must  provide 
evidence  that  the  savings  that  are 
achieved  through  the  alternative  plan: 

1.  do  not  displace  resources  already 
included  in  the  Councils  Energy  Plan; 
and 

2.  can  be  expected  to  be  reliable  and 
available  at  the  same  point  in  time  and 
for  the  same  or  longer  period  of  time  as 
those  of  the  model  conservation 
standards. 

Issued  in  Puitland.  Oregon,  on  March  H. 
1985. 

Robert  E.  Ralcliffe. 

Acting  Administrator. 

Appendix — Northwest  Power  Planning 
Council  Surcharge  Methodology' 

The  following  methodology  for 
calculating  surcharges  was  adopted  by 
the  Northwest  Power  Planning  Council 
on  October  31, 1984. 


Section  4(f)(2)  of  the  Act  provides  for 
Council  recommendation  for  surcharges 
on  customers  for  those  portions  of  their 
loads  within  the  region  that  are  within 
States  or  political  subdivisions  which 
have  not,  or  on  customers  which  have 
not,  implemented  conservation 
measures  that  achieve  savings  of 
electricity  comparable  to  the  model 
conservation  standards.  The  Council  is 
responsible  for  drafting  a 
"methodology  "  for  the  calculation  of 
surcharges.  The  Council,  in  Action  25  of 
Chapter  10  of  this  Plan,  has 
recommended  to  the  Administrator  that 
he  impose  a  surcharge  on  customers 
serving  jurisdictions  which  do  not  adopt 
the  model  conservation  standards  or 
achieve  comparable  savings.  The 
purpose  of  the  surcharge  is  twofold:  (1) 
to  recover  costs  imposed  on  the  region's 
electric  system  by  failure  to  adopt  the 
model  conservation  standards  or 
achieve  comparable  savings,  and  (2)  to 
provide  a  strong  incentive  to  utilities 
and  State  and  local  jurisdictions  to 
adopt  and/or  enforce  the  standards  or 
comparable  alternatives.  The  following 
is  the  "methodology"  for  calculating 
surcharges: 

A.  The  following  model  conservation 
standards  must  be  adopted  or 
comparable  savings  must  be  achieved  in 
order  to  avoid  surcharges: 

•  MCS  for  new  residential  buildings, 
Action  2; 

•  MCS  for  new  commercial  buildings. 
Action  6; 

•  MCS  for  conversion  to  electric 
space  heat  in  residential  buildings. 
Action  3;  and 

•  MCS  for  conversion  to  electric 
space  conditioning  in  commercial 
buildings.  Action  7. 

B.  The  Administrator  shall  identify 
those  customers.  States,  or  political 
subdivisions  which  have  not: 

1.  Implemented  each  of  the  model 
standards  listed  in  paragraph  1:  or 

2.  Achieved  comparable  savings  of 
electricity  through  other  conservation 
methods,  such  as  utility  electric  service 
requirements,  incentive  programs  or  rate 
designs. 

C  The  surcharge  shall  then  be 
calculated  by  the  Bonneville 
Administrator  as  follows: 

1.  If  the  customer  is  purchasing  firm 
power  from  Bonneville  under  a  Power 
Sales  Contract  and  is  not  exchanging 
under  a  Residential  Purchase  and  Sales 
Agreement,  the  surcharge  is  calculated 
to  be  10  percent  of  the  cost  to  the 
customer  of  all  firm  power  purchased 
from  Bonneville  under  the  Power  Sales 
Contract. 

2.  If  the  customer  is  not  purchasing 
firm  power  from  Bonneville  under  a 
Power  Sales  Contract,  but  is  exchanging 


under  a  Residential  Purchase  and  Sales 
Agreement,  the  surcharge  is  calculated 
to  be  10  percent  of  the  cost  to  the 
customer  of  the  power  purchased  from 
Bonneville  in  the  exchange. 

3.  If  the  customer  is  purchasing  firm 
power  from  Bonneville  under  a  Power 
Sales  Contract  and  also  is  exchanging 
under  a  Residential  Purchase  and  Sales 
Agreement,  the  surcharge  is  calculated 
to  be  (a)  10  percent  of  the  cost  to  the 
customer  of  firm  power  purchased  under 
the  Power  Sales  Contract  p/us.  (b)  10 
percent  of  the  cost  to  the  customer  of 
power  purchased  from  Bonneville  in  the 
exchange  multiplied  by  the  fraction  of 
the  utility's  exchange  load  that  is  served 
by  the  utility's  own  resources. 

This  calculation  of  the  surcharge  is 
designed  to  eliminate  the  possibility  of 
surcharging  a  utility  twice  on  the  same 
load.  In  the  calculation,  the  portion  of  a 
utility's  exchange  resource  that  is 
purchased  from  Bonneville  and  already 
surcharged  under  the  power  sales 
contract  is  subtracted  from  the  exchange 
resources  before  establishing  a 
surcharge  on  the  exchange  load. 

4.  If  only  a  portion  of  a  utility's  service 
area  has  not  adopted  the  model 
standards  or  achieved  comparable 
savings,  the  surcharge  calculated  under 
a,  b,  or  c  abcve  is  to  be  multiplied  by  the 
non-complying  jurisdiction's  share  of  the 
utility's  total  load. 

5.  The  surcharge  shall  be  removed 
when  model  conservation  standards 
have  been  adopted  and  enforced  or 
alternative  programs,  estimated  by  the 
Administrator  in  consultation  with  the 
Council  to  save  an  equivalent  amount  of 
electricity,  have  been  implemented. 

D.  A  utility  electric  service 
requirement  that  results  in  construction 
of  electrically  space  conditioned 
buildings  which  are  the  equivalent  of 
buildings  in  compliance  with  the  model 
conservation  standards  constitutes  an 
alternative  plan  that  achieves 
comparable  electricity  savings.  The 
Council  intends  to  continue  analyzing 
alternatives  to  building  codes  to  achieve 
the  construction  of  energy-efficient 
buildings  to  obtain  cost-effective 
resources  for  the  region. 

E.  Any  entity  that  chooses  not  to 
adopt  a  particular  model  conservation 
standard  within  the  allotted  period  of 
adoption  and  wishes  to  avoid  a 
surcharge  must  declare,  before  that 
period  expires,  how  it  intends  to  achieve 
comparable  savings.  In  addition,  that 
entity  must  indicate  how  it  intends  to 
demonstrate  attainment  of  comparable 
savings. 

To  assist  Bonneville  in  estimating 
comparable  electricity  savings  from 
alternative  plans,  the  entity  should 
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present  its  best  estimate  of  new 
res  dential  and  commercial  building 
construction  in  the  non-complying 
lurisdictions  within  its  service  territor\ 
Bonneville  shall  determine,  in 
consultation  with  the  Council,  v\hether 
;he  altfcrnati\e  conservation  plan  of  an 
entity  will  achieve  comparable  savings 
When  determining  electricity  sav  ings 
(hat  would  have  occurred  had  the 
standards  been  adopted,  jurisdiction- 
specified  weather  data  and  construction 
estimates,  where  available,  should  be 
used  along  with  the  Council's  residential 
and  commercial  heat  loss  models. 

The  Council  recognizes  that  in  man> 
cases  data  will  not  be  a\ailable.  In  these 
cases  Bonneville  should  rely  on  average 
electricity  savings  estimated  by  building 
type  and  climate  zone  and  included  in 
the  Plan.  For  residential  buildings, 
Bonneville  should  assume  the  following 
regarding  houses  built  to  the  model 
conservation  standards:  (1)  Houses  m 
climate  zone  1  would  save,  on  average. 
5.130  kWh  per  year;  (2)  houses  in 
climate  zone  2  would  save,  on  average 
8.508  kWh  per  year;  and  [3]  houses  ir. 


climate  zone  3  would  sa\  e.  on  average, 
7,830  kWh  per  year.  For  commercial 
buildings  and  where  good  estimates  are 
not  av  ailable  for  the  number  of  new 
houses,  the  savings  should  be 
determined  by  multiplying  total 
expected  regional  average  megawatt 
savings  by  seetor  from  the  standards,  as 
shown  in  the  Plan,  by  the  utility's  share 
of  total  regional  load  in  the  applicable 
sectors.  Estimates  of  savings  from 
conversion  standards  should  be  made 
on  a  case-by-case  basis.  The  Council 
recognizes  that  these  estimates  will  be 
difficult  to  make,  but  also  that  estimated 
savings  from  conversion  standards 
probably  will  be  small  relative  to 
savings  from  building  standards.  The 
Council  will  work  with  Bonne\ille  on 
these  estimates  as  requested 

If  only  a  portion  of  a  utility's  ser\  ,ce 
area  has  not  adopted  the  standards,  the 
lost  electricity  savings  calculated  m  the 
above  paragraph  should  be  multiplied 
by  the  non-complying  area's  share  of  the 
utility's  total  applicable  load 

If  the  Bonneville  .'\dministrator 
determiines  thai  the  alternative  plan  will 


net  achieve  comparable  savings,  he 
shall  notify  the  entity  that  its  alternative 
plan  has  been  judged  to  be  not 
equivalent  to  the  model  conservation 
standards  and  that  Bonneville  will  begin 
adding  a  surcharge  to  the  entity's  bill  on 
a  date  certain.  The  surcharge  will  be 
calculated  as  described  in  Paragraph  3 
of  this  method.  If  subsequent 
modifications  to  the  entity's  alternative 
plan  bring  it  into  compliance  with  the 
stated  goals  of  the  standards,  then  the 
surcharge  shall  be  removed, 

A  genera!  method  of  determining  the 
electric  energy  savings  of  an  alternative 
conservation  plan  shall  be  developed  in 
consultation  with  the  Council  and 
included  in  Bonneville  policy  to 
im.plement  the  surcharge.  Also,  a 
method  shall  be  included  in  the  policy 
for  terminating  the  surcharge  once 
model  standards  have  been  adopted  and 
enforced  or  comparable  savings  have 
been  achieved 

[tH  Doc   B5--092  Filed  ;^:i-65   3 XtO  pm] 
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205 9628 

Proposed  Rules; 
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45  CFR 
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Proposed  Rules: 

205 10450 


206 1 0450 

232 1 0450 

1206 10998 

1 601 11518 
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46  CFR 
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107 11741 
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21 11161 
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This  checklist,  prepared  by  the  Otiice  of  the  Federal  Register,  is 
published  weekly  it  is  arranged  in  the  orde'  of  .CFR  titles,  prices  ana 
revision  dates 

An  asterisk  (*)  precedes  each  entry  that  nas  been  issued  smce  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  become  available 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  annual  rate  for  subscription  to  all  revised  voljn-es  is  S550 

domestic.  S1 37,50  additional  for  foreign  mailing 

Order  from  Superintendent  of  Documents,  Government  Printing  Office 

Washington,  DC  20402  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8  00  a  m  to  4  00  p  m  eastern  time.  Monday— Fnday 

(except  holidays) 

Title  Price        Revi»lon  Date 

1,  2(2  Reserved)  S6  00  Jon    1    1984 

3  (1983  Compilation  ond  Pons  100  ond  101)  7,00  Jon    1    1984 

4  12  00  Jon    1    1985 

5  Parts; 

1-1199 13  00 


1-1199  (Special  Supplement) None 

1200-End   6  (6  Reserved) 7  50 

7  Parts: 

0-45  13  00 

46-51 13  00 

*52 14  00 

53  209       )3  00 

2 1 0-299 13  00 

300-399 7  50 

400-699 13  00 

700-899 13  00 

900-999 14  00 

1000-1059 12  00 

1060- 1 1 19 9  50 

1120-1199 8  00 

1200-1499 13  00 

1500-1899 7  50 

1900-1944 14  00 

1945-End 13  00 


8 

9  Parts: 

1-199 
200-End   ,, 

10  Parts: 

0-199 
200-399... 


7  50 

13  00 

9  50 

14  00 

9  50 

400-499 12  00 

500-End   13  00 

11  750 

12  Parts: 

1-199 9  00 

200-299 14  00 

300-499 9,50 

500-End  14  00 

•13  1300 

14  Parts: 

1-59 13  00 

60-139 13  00 

140-199  7  50 

200-1199 13  00 

1200-End 8  00 

15  Parts: 

0-299 6  50 

300-399   13  00 


Jan 

Jor 

Jan 

Jon 
Jon 
Jon 
Jon 
Jon 
Jar 
Jon 
Jon 
Jon 
Jar 
Jon 
Jon 
Jar, 
Jon, 
Jon, 
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1-239  „ u.OO 
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§§  1  301-1  400 7.50 
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40-299  _ 14.00 
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600-End 5.50 

27  Parts: 

1-199 13.00 

200-End 12.00 

28  13.00 

29  Parts: 

0-99       14.00 

1 00-499 .^ 6.50 

500-899 14.00 

900- 1 899 7.50 

1 900- 1 910 15.00 

1911-1919 5.50 

1920-End 14.00 

30  Parts: 

0-199  13.00 

200-699 5.50 

70O-End 13.00 

31  Parts: 

0-199    8.00 

200-tnd  9.50 


Revision  Date 

ion    1 

1985 

ion    1 

1985 

Jar    1 

1985 

ion    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr     1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr     1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1964 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1964 

Apr    1 

1964 

Apr    1 

1984 

Apr    1 

1964 

Apr    1 

1984 

Apr    1 

1964 

Apr    1 

1984 

Apr    1 

1964 

Apr    1 

1984 

Apr    1 

1984 

Apr    1 

1964 

•Apr    1 

1980 

Apr    1 

1984 

Apr    1 

1964 

Apr    1 

1964 

July  1 

1984 

Jylyl 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

Mri 

1984 

My^ 

1984 

July  1 

1984 

July  1 

1984 

July  1 

1984 

V  1 


Federal  Register  /  Vol.  50,  .\o. 


/  Monudv .  Mh 


i9ti5  /'  Reader  Aids 


^"^  Price 

32  Parts: 

'-39   Vo(   I ,5  00 

1-39.  VoJ   II 1,00 
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700-799 "ZZ". ii  00 

800-999 ■"'  ^  50 

'0«>-f"<l    '."'Z'ZZZ  b  00 
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^0*' 14  00 

'^     '^ 13  00 
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48  Chapters: 
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to  know... 

if  any  changes  have  been  made  to 
the  Code  of  Federal  Regulations 
or  what  docunnents  have  been 
published  in  the  Federal  Register 
without  reading  the  Federal 
Register  every  day?  If  so,  you  may 
wish  to  subscribe  to  the  LSA  {List 
of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections 
Affected)  is  designed  to  lead  users  of 
the  Code  of  Federal  Regulations  to 
amendatory  actions  published  in  the 
Federal  Register,  The  LSA  is  issued 
montnly  in  cumulative  form.  Entries 
indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or 
corrected 
S20  00  per  year 

Federal  Register  Index 

The  Index,  covenng  the  contents  of 
the  daily  Federal  Register.  ;s  issued 
monthly  in  cumulative  form  Entries 
are  carried  pnmaniy  under  the  names 
of  the  issuing  agencies  Significant 
subjects  are  earned  as  coss- 
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$22.00  per  year 
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pi::'U)iis 

Federal  Energy  Regulatory  Commission 

RULES 

N<''urj:  L:.r,  P.n.cy  Act: 

Incrrmer.:,il  pricing;  acquisition  cost  thresholds 

PROPOSED  RULES 

Nn'iir.il  Cids  Policy  Act;  ceiling  prices  for  high  cost 
natural  gas  produced  from  tight  formations: 

Kenfur.kv 

NOTICES 

Hnvironmenial  statements;  availability,  etc.: 

Tennessee  Gas  Pipeline  Co. 
Hearings,  etc  : 

E3eck.  Eileen  M. 

Consolidated  Gas  Supply  Corp.  et  at. 

Hvdro  Resources  Co.  el  al. 

Kloc,  Thomas  J. 

Koch  Industries,  Inc. 

Snow  .Mountain  Pine  Co.  et  al. 

West  Texas  Utilities  Co. 
N.itural  Gas  Policy  Act: 

Well  category  determinaticms  (Belco 

Development  Corp.) 
Small  power  production  and  cogeneration  facilities; 
qualifying  status:  certification  applications,  etc.: 

Babcock  S  Wilcox  Co.  et  al. 


Federal  Home  Loan  Mortgage  Corporation 

NOTICES 
11988      Nteetmgs;  Sunshine  Act 


11S41 


11944 
11944 


11942 


Federal  Reserve  System 

NOTICES 

.Xseruy  information  collection  activities  under 
O.MB  review 

Bank  holding  company  applications,  etc.: 
-jesup  Bancshares.  Inc. 
Shelby  Bancshares.  Inc..  et  al. 

Federal  Reserve  Bank  services;  fee  schedules  and 

pricing  principles: 
Interterritory  check  float  recovery:  fractional 
availability  crediting  option  terminated 


I 


Unfair  or  deceptive  acts  or  practices: 
1 19-15         Motor  vehicles,  used;  decision  not  to  adopt 

rrL'iil.ilion 


'  1862 

I 11946 

t  194  7 

11882 


.11861 

11910 

11946 

I 

11946 


■^  1903 


1  184  1 
11840 

11880 


11853 
1  1852 
11856 
11856 


food  and  D'ug  Administration 

RULES 

Animal  drugs,  tueds.  and  related  products: 

Trimethoprim  and  sulfadiazine  tablets;  correction 
NOTICES 

Food  additive  petitions: 

Monsanto  Co. 
.Vleetings: 

Health  professional  organizations 


Food  Safety  and  Inspection  Service 
PROPOSED  RULES 
Meat  and  poultry  inspection: 
Buffalo:  voluntary  inspection:  correction 

General  Servxes  Administration 

RULES 

Federal  Information  Resources  Management 
Regulation: 

Review  program;  temporary 

PROPOSED  RULES 

Acquisition  regulations  (GSAR): 

Multiple  award  schedule  procurement 
NOTICES 

Agency  information  collection  activities  under 
OMB  review  (2  documents) 
Telecommunications  standards: 

Glossary  of  telecom.munication  terms:  inquiry 

Health  and  Human  Services  Department 
See  Food  and  Drug  Administration:  .National 
Institutes  of  Health;  Public  Health  Ser\  ice. 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 
Low  income  housing: 

Elderly  or  handicapped  housing:  interest  r^ite 

adjustments 

Immigration  and  Naturalization  Service 

RULES 

Inspection  of  persons  applying  for  admission: 

Preinspection 
Organization.  Functions,  and  authority  delegations: 

Service  officers,  powers  and  duties,  etc.; 

evidence  requirements  for  original  documents 
PROPOSED  RULES 
Organization,  functions,  and  authority  delegations: 

Field  officers:  powers  and  duties;  issuance  of 

subpoenas 

Interior  Department 

See  Land  Management  Bureau;  National  Park 

Service. 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Crude  oil  windfall  profit  tax  overpayments:  effect 
on  estimated  income  tax  payments  and  penalties 
Energy  investment  credit  for  leased  qualified 
intercity  buses 

F'oreign  corporations  or  partnerships;  withholding 
exemption  request  filing 

Straddles;  loss  deferral  rules,  wash  sale  rules. 
etc.;  and  1256  contracts  elections;  correction 
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FSOPCSED  RULES 

Income  taxes. 

1 1904  Fringe  benefits  (use  of  company  cars,  etc.)  and 
luxury  automobiles  (business  and  personal  use); 
hearing  clarification 

international  Trade  Administration 

NOTICES 

Countervailing  duties: 
11927         Scissors  and  shears  from  Brazil 
11925         Textile  mill  products  and  apparel  from 

Philippines 
1 1924     Export  trade  certificates  of  review 

international  Trade  Commission 

NOTICES 

1 1S88,    Ms  .  tiPigs;  Sunshine  Act  (2  documents) 
11989 

Interstate  Commerce  Commission 

NOTICES 

1 1950     Agency  information  collection  activities  under 

0MB  review 

Riilroad  operation,  acquisition,  construction,  etc.: 
11950         Lackawanna  County  Railroad  Authority,  Inc. 

Rtiilroad  services  abandonment: 
11950         Missouri  Pacific  Railroad  Co. 

Justice  [department 

See  a/i-j  U'   ,;  Eniorcement  Administration; 
Immigration  and  Naturalization  Service. 

PROPOSED  RULES 

1 1905  justice  Prognsms  Office  hearing  and  appeal 
procedures 

Labor  Department 

S('f  I.  SI)  Employment  and  Training  Administration; 
Occupational  Safety  and  Health  Administration; 
Pension  and  Welfare  Benefit  Programs  Office. 
NOTICES 

1 1950     Agency  information  collection  activities  under 
OMB  review 

Land  Management  Bureau 
RULES 

Public  land  orders: 
11865  Wyoming 

NOTICES 

Sale  of  public  lands: 
11948         Montana 

Mer;t  Syftemo  Protection-  9c3rd 

NOTICES 

Prohibited  Personnel  practices: 
11358  Significant  actions  of  OPM:  review  and  inquiry 

National  Aeronautics  and  Space  Adn-'ir>isL3''cri 

RUi.ES 

1186S      Acquisition  regulations:  competition  in  contracting 

ri'mii  .'nipnt^    i-tr 

Nntiona!  Highway  Traffic  Safe?;.  Admin  stration 
KO"ct;s 
11381      Flit;!  econoniy  program.  iiLilomolive;  annual  report 
to  CnngrfS"; 

Nat;cria!  Institutes  of  ricaltn 

NOTICES 

Meeti:igs: 
1  1947         Dental  Research  Programs  Advisory  Committee 


11947         National  Heart,  Lun^    ::id  Blood  Institute 
1 1947         President's  Cancer  Panel 

National  Oc,eanic  and  Atmosphenc 
Administration 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
11929         Evaluation  findings  availability 

11929  Intent  to  evaluate  performance 
iishery  conservation  and  management: 

11930  Foreign  fishing  permit  applications 

^i^tlonal  Pa'k  Service 
NOTICES 

Historic  Places  National  Register;  pending 
nominations: 
11943         Alabama  et  al. 

National  Scence  Foundation 

NOTICES 

.Meetings: 
11959         Ecology  Advisory  Panel 
1 1959         History  and  Philosophy  of  Science  Advisory 

Panel 
1 1959         Ocean  Sciences  Research  Advisory  Panel 
1 195.9         Psychobiology  Advisory  Panel 

11959  Regulation  and  Policy  Analysis  Advisory  Panel 

11960  Systema'if;  Biology  .Advisory  Panel 

Nuclear  Rcgu'atory  Co:-imission 

PROPOSED  S!_,,ES 

i'roduction  ana  utiuzai:an  tacuiiie:-,  domestic 

licensing: 
1 1882         .Advance  nuclear  power  plants;  policy  statement 
11884         Communications  procedures 

NOTICES 

Applications,  etc.;  . 

1 1960  Carolina  Power  &  Light  Co. 

11961  Public  Service  Co.  of  New  Hampshire  et  al. 

1 1962  Virginia  Electric  &  Power  Co. 
1198?      Meetings:  Sunshine  Ac! 

Memorandiim  of  understanding: 
1  '9o2         Washington  State  Energy  Facility  Site  Evaluation 
Council 

Occupation,^:  Safety  ?'"d  Health  Admin;st^a^c■n 
NOTICES 

Committees;  establishment,  renewals,  terminations, 
Mc: 
11352         Occupational  Safety  and  Health  National 

Advisory  Committee:  request  for  nomination  of 

membe-s 

Pension  a^in  VVe'fare  Conefit  Prc4  ,^ms  Of'-ce 

NOTICtS 

F.mplojee  btiiiefit  plans;  prohibited  iidnsaclion 

exemptions: 
1 1953         Lincoln  National  Life  Insurance  Co.  et  al. 
11952  Shorr  Paper  Products.  Inc.,  et  al. 

Pens'On  Be-ei  *  Gjcra-fy  Corporation 

NOTICES 

.Multiemployer  pension  plans;  special  withdiru\,il 
'ability  ru!i;s  approval  requests; 
1 1565         ILGWU  National  Retirement  Fund 


VI 
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Personnel  Management  Office 

NOTICES 

Excepted  service 
11962  Schedules  A.  B,  nnd  C.  pdsitions  pi. iced    ,' 

revoked;  update 
Meetings: 

11964  Federal  Prevailing  Ratf  Advisnry  Cornmittee 

Postal  Service 

NOTICES 
11989      Meetings;  Sunshine  Act 

Public  Health  Service 

NOTICES 

N'dtional  toMcoloi;v  pnit;!,!:!!; 
11948         Propylene  nx'de   tcxu  riooy  and  carcinogenesis 

studies 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Pipeline  safety; 
11921  Natural  gas  transportation,  etc.;  nondestructive 

testing 

NOTICES 

P-peline  safety,  waiver  petitions: 
11987  It  np.essee  c;.!s  [':p(;line  Co. 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Serunties: 
11896  Brtjker  dealers;  customer  protection  rule 

NOTICES 

Applications,  etc.: 

1 1965  HanK  of  New  Zealand  et  al. 
11967  Life  Insurance  Co   of  Virginia  et  al. 

11969  Merrill  Lynch  KFCAl.P  t.P  1PB4  et  al. 

11970  IHr.imid  M.ione'a  s,  !:•,. 

11970  lempleton  Glob,,!  Fiinds.  Inc..  et  al. 

11971  l'n;ted  Stockyarus  Corp. 
Sf!f-regulatory  organizations: 

1 1977  New  York  Stock  Exchange.  Inc.:  order  granting 

application  to  strike  stock  from  listing  and 
registration 

Self  regulatory  organizations;  proposed  rule 

changes: 

11972  American  Stock  Exchange.  Inc. 

11976  Mdwest  Clearing  Corp. 

Small  Business  Administration 

NOTICES 

.Apiihcations.  etc.; 

11977  Fans  Capital  Corp. 

11977  l.-terest  rates;  quarterly  determinations 
Niti::nqs.  regional  advisory  councils: 

11978  Missouri 

11977  New  York 

11978  west  Viru:-c.i 

Soil  Conservation  Service 

NOTICES 

Fnvironnuntal  statements;  availability,  etc.: 

11923  North  H\dro  C'r»  k    \r 

State  Department 

NOTICES 

Meetings: 
11978  International  hueslment.  Technology,  and 

Development  Advisory  Committee 


11979         International  Radio  Consu!tati\e  Committee  (2 

documents) 
11978.        Internationa!  leiegraph  and  Telephone 
11979         Consultative  Committee  (2  documents) 
11978         Shipping  Coordinating  Committee  (2  documentsl 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-mnde  textiles 
11931         China 

Transportation  Department 

Stt  ¥^\u■r,^:  .-Xx:  .tion  .-Xdmimstration;  National 
Highway  Traffic  Safety  Administration:  Research 
and  Special  Programs  Administration 

Treasury  Department 

See  Custon.s  St  .i.if  Internal  Revenue  Service. 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue 
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The  President 


Presidential  Documents 


Proclamation  5309  of  March  21,  1985 
Afghanistan  Day,  1985 


By  the  President  of  the  United  StalPs  of  .America 


A  Proclamation 

In  a  time  of  prosperity,  we  do  r.u!  !h;nk  of  hunger  and  hdrdship.  In  a  t;;ne  of 
peace,  we  do  not  thir.k  of  suffering  and  war.  In  a  time  when  our  families  are 
together  and  healthy,  we  do  not  think  of  the  pam  we  would  feel  if  they  were 
pulled  apart.  Yet,  for  the  people  of  Afghanistan,  it  is  impossible  to  escape  such 
thoughts,  because  terror,  hardship,  and  suffering  have  become  8'^  everydav 
way  of  life  ever  since  the  Soviet  Union  brutally  in\aded  and  occjpied  thrir 
country  over  five  years  ago. 

March  21  is  the  start  of  a  .\trw  Year  for  the  Afghdn  people.  It  is  tradifionallv  a 
holiday  when  they  bring  their  families  together  to  celebrate  life  s  new  hrgm- 
nings  and  to  rejoice  and  give  thanks  for  God's  m.my  gifts 

But  in  Afghanistan  today  it  may  be  hard  to  remember  the  davs  when  their 
country  had  peace,  when  there  was  enough  food  to  eat,  and  when  their  homes 
were  safe,  for  the  overwhelming  majority  of  Afghans  are  engaged  m  a  fierce 
struggle  to  end  the  Soviet  occupation  of  their  countrv  and  the  rule  of  tne 
puppet  regime  headed  by  Babrak  Karmal, 

The  year  1964  was  an  especially  hard  one  for  the  Afghans.  The  Soviets  have 
become  frustrated  with  their  inability  to  crush  the  spirit  of  the  Afghan 
Freedom  Fighters  and  are  increasingly  turning  their  military  might  against  the 
civilian  population  of  the  country,  forcing  hundreds  of  thousands  more  mno- 
cent  people  into  exile  away  from  their  homeland. 

Reports  of  Soviet  atrocities  and  human  rights  violations  are  increasingly 
gaining  the  attention  of  the  world's  public.  Respected  organizations  such  as 
the  United  Nations  Commission  on  Human  Rights.  .Amresty  Interna'ional,  and 
Helsinki  Watch  have  recently  released  studies  detailing  the  terror  that  the 
Soviets  and  the  Karmal  regime  regularly  inPiict  on  the  people  of  Afghanistan. 
Karmal's  tenuous,  and  brutal,  hold  on  power  continues  oniv  bpcause  his  rule  is 
supported  by  more  than  100,000  Soviet  occupation  troops. 

All  Americans  are  outraged  by  this  growing  Soviet  brutality  against  the  proud 
and  freedom-loving  people  of  Afghanistan,  Moreover,  the  entire  world  commu- 
nity has  condemned  the  outside  occupation  uf  Afghanistan.  Six  times,  in  fact. 
the  UN'  General  Assembly  has  passed  strong  resolutions— supported  by  the 
overwhelming  majority  of  the  world's*ations— which  have 

— called  for  the  immediate  withdrawal  of  foreign  troops  from,  .A.'^ghanistan: 

—reaffirmed  the  right  of  the  Afghan  people  to  determine  their  own  form  of 
government  and  choose  their  economic,  political,  and  social  systems; 

—reiterated  that  the  preservation  of  the  sovereignty,  territorial  integrity, 
political  independence,  and  nonaligned  character  of  Afghanistan  is  essential 
for  a  peaceful  solution  of  the  problem;  and 

—called   for   the   creation    of   conditions    !h..t    would    enable    the    Afghan 
refugees  to  return  voluntarily  to  their  homes  in  safety  and  honor. 
All  Americans  are  united  on  the  goal  of  freedom  for  Afghc..mbtan    I  ask  the 
American  people,  at  a  time  when  we  are  blessed  with  prosperitv  and  security, 
to  remember  the  Afghan  struggle  against  tyranny  and  the  rule  of  government- 
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1  y-tcrr.w  We  stand  in  admiration  of  the  indomitable  courage  of  the  Afghnr. 
pf'.plf  whii  are  an  inspiration  to  all  freedom-loving  nations  around  the  slohe 

Afghanistan  Day  will  serve  to  recall  the  fundamental  principles  involved 
when  people  struggle  for  the  freedom  to  determine  their  own  future  and  the 
right  to  govern  themselves  without  foreign  interference.  Let  us,  therefore, 
resolve  to  pay  tribute  to  the  brave  Afghan  people  by  observ-ng  March  21,  1985, 
as  Afghanistan  Day.  Let  us  pledge  our  continuing  admiration  for  their  cause 
and  their  perseverance  and  continue  to  do  everything  we  can  to  provide 
humanitarian  support  to  the  brave  Afghan  people,  including  the  rriillu.ns  of 
Afghan  refugees  who  have  been  forced  to  flee  their  own  country 


\0\\ 


iKKKFUKL.  X.  KU.N.ILD  REAGAN,  President  of  the  United  Stctes 


America,  do 


hereby  proclaim  March  21.  1985,  as  Afghanistan  Day. 


!.\  U  n  NF.SS  U  }  iP'.HHi  )F,  I  have  hereunto  set  my  hand  this  tu cnty-first  day  of 
M.irch,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 


cr,.A-toljc)v, 


r: 


VjL-zs.jy-es.'-v 
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Prodamation  5310  (if  M.irch  22,  19B5 


National  Skin  Cancer  Pre\ention  and  Detection  Wt^ck,  1985 


U\    the  President  of  the   I  nitcd  S!,i'E^>, 


A'TTcri 


A  Prf»c!am,itu)n 

Skin  cancer  is  the  most  common  cancer  in  the  United  States.  It  accounts  for 
between  30  and  40  percent  of  all  cancers  and  is  increasing  at  a  significant  rate. 
Approximately  18,000  Americans  will  develop  a  primary  melanoma  and  over 
500.000  Americans  will  develop  nonmelanoma  skin  cancer  this  year.  Epidemi- 
ological studies  show  that  the  incidence  of  melanoma  has  doubled  every 
decade  since  the  1930s  and  is  now  increasing  at  a  faster  rate  than  any  other 
cancer,  except  lung  cancer  in  women. 

Melanoma  has  a  mortality  rate  of  25  percent  and  causes  5.000  deaths  per  year, 
and  nonmelanoma  skin  cancer  causes  another  2,000  deaths  per  year.  Tl^e  l^r3 
National  Institutes  of  Health  Consensus  Conference  on  Precursors  to  Mn  ,4 
nant  Melanoma  found  that  the  incidence  of  melanoma  and  the  number  of 
deaths  from  melanoma  are  increasing  in  many  areas  of  the  world  and  found 
evidence  that  early  recognition  and  surgical  removal  of  melanoma  make  it  a 
highly  curable  cancer. 

Patients  with  increased  risk  of  developing  melanoma  and  nonmelanoma  skin 
cancers  can  be  identified,  and  early  treatment  of  mf  lanonia  £nd  nonmelanoma 
skin  cancers  results  in  high  cure  rates. 

Sun  exposure  is  an  undisputed  cause  of  nonmt'andrr.a  skin  cancer  and  is  an 
important  factor  in  the  development  of  melanoma  The  number  of  skin  cancers 
can  be  reduced  through  sun  protection  measures  such  as  the  use  of  sunscreen- 
ing  lotions  and  simple  changes  in  lifestyle.  The  .-Xmerican  Academy  of  Derma- 
tology and  State  and  local  dermatologic  org.n'.zatior.s  are  committed  to 
heightening  the  awareness  and  understanding  of  mclanom.a  r.r.d  nonmelanoma 
skin  cancers  among  members  of  the  genera!  public  and  the  health  care 
community. 

The  first  Melanoma  and  Skin  Cancer  Prevention  and  Detection  Program,  a 
coordinated  national  voluntary  effort  of  professional  dermatological  organiza- 
tions to  reduce  the  increasing  incidence  of  melanoma  and  nonmelanoma  skin 
cancers  and  to  better  control  such  cancers,  will  be  conducted  m  March  1985. 

The  Congress,  by  House  Joint  Resolution  85.  h.is  de.^igndled  the  week  of 
March  24,  1985,  through  March  30,  1985,  as  "National  Skin  Cance.-^  I^revention 
and  Detection  Week"  and  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  event. 

NOV.,  IHEKHFOKE,  1,  KON.XLL)  RK.AG.W,  Piesident  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  ^  f  M  in  h  24  1985,  through  March  30, 
1985,  as  National  Skin  Cancer  Prevention  and  Ue'";  •  m  Week,  and  I  urge 
health  care  professionals  and  all  other  interesteii  persons  and  groups  to  assist 
efforts  to  adv,ance  the  prevention  and  detection  of  skin  cancer. 
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i.\  Wil.NFSS  W  liFHKC  jF,  I  have  hereunto  set  my  hand  this  2Jnd  dd>  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  ninth. 


I'l-R  Due    85-7311 

Filed  3-25-«5;  11:09  am| 

Billin)!  code  3195-0! -M 
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Presidential  Documents 


r-r<,'(  iam.Ttion  5311    of  M-rrh  22,   198' 

Cancer  Control  Month,  1985 


B\    tiie  President  of  the  l  r.-U'd  States  nf    \ 


A  Prf)rl<irnation 


m"nc3 


The  past  year  has  witnessed  steady,  encouraging  progress  against  cancer.  The 
latest  data  show  that  49  percent  of  all  patients  diagnosed  with  cancer  survive 
five  years  or  more.  This  compares  with  48  percent  last  year  and  46  percent  the 
year  before.  And  because  of  the  lag  time  in  collecting  data  v.  e  believe  the  true 
five-year  survival  rate  is  better  than  50  percent.  For  some  of  the  major 
cancers,  more  than  two-thirds  of  patients  will  survive  beyond  this  five-year 
mark. 

In  addition,  we  are  seeing  steady  gains  in  survival  for  patients  with  a  number 
of  specific  cancers:  melanoma,  Hodgkin's  disease  and  Cancers  of  the  lung, 
colon,  prostate,  and  testis.  For  children  under  age  15  who  de\  e!op  cancer,  the 
five-year  survival  rate  has  risen  to  60  percent,  up  from  53  percent  last  year. 

This  record  of  continuing,  steady  gains  assures  us  that  we  Ccin  meet  our 
national  goal  for  the  year  2000:  to  reduce  the  1980  cancer  death  rate  in  this 
country  by  one-half. 

This  is  a  realistic  and  achievable  goal,  built  on  the  deeper  understanding  of 
cancer  that  we  have  derived  from  our  research  over  the  past  decade  and  a 
half.  We  now  have  evidence,  for  example,  that  an  individual  can  reduce 
personal  cancer  risk  by  a  number  of  lifestyle  choices.  Quitung  smoking  is  the 
single  most  important  step  an  individual  can  take  to  reduce  cancer  risk.  There 
are  also  a  number  of  choices  we  can  make  in  our  daily  d  ets  that  may  help  to 
reduce  cancer  risk,  such  as  increasing  the  amount  of  fiber-nch  foods,  including 
fruits,  vegetables,  peas  and  beans,  and  whole-grain  cereals.  Another  is  to 
reduce  the  amount  of  fat  in  our  diet. 

Research  designed  to  answer  questions  about  ways  to  halt  or  prevent  cancer 
is  ongoing,  including  twenty-five  studies  concerning  diet  interventions.  .N'ew 
community  cancer  programs  have  been  formed  to  bring  the  latest  in  cancer 
care  to  patients  in  their  own  communities.  A  new  computerized  data  base  for 
physicians  provides  the  latest  information  on  cancer  treatment.  Trials  of  new 
therapies  continue  to  seek  better  ways  to  help  the  cancer  patient,  and 
research  to  understand  the  nature  of  cancer  at  the  cellular  level  continues  to 
break  new  ground.  We  can  look  into  the  future  with  hope  and  optimism. 

In  1938,  the  Congress  of  the  United  States  passed  a  joint  resolution  (52  Stat. 
148;  36  U.S.C.  150)  requesting  the  President  to  issue  an  annual  proclamation 
setting  aside  the  month  of  April  as  "Cancer  Control  Month." 

NOW.  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  April  1985  as  Cancer  Control 
Month.  I  invite  the  Governors  of  the  fifty  States  and  the  Commonwealth  of 
Puerto  Rico,  and  the  appropriate  officials  of  all  other  areas  under  the  United 
States  flag,  to  issue  similar  proclamations.  I  also  ask  health  care  professionals, 
the  communications  industry,  and  all  other  interested  persons  and  groups  to 
reaffirm  our  Nation's  continuing  commitment  to  control  cancer. 
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l.\  WITNESS  WHEREOF  I  havp  hereur.*.)  srt  n-y  h<.nd  this  22nd  day  of 
March,  m  the  \ear  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  !*>>  Lnited  States  of  America  the  two  hundred  and  ninth. 
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Executive  Orclrr  1250"  of  March  22.  1985 

Continuance     of     the     Presidents     Commission     on     Organized 
Crime 


By  the  authority  vested  in  me  as  President  b\  the  Ci'n^titution  and  laws  of  \no 
United  States  of  America,  including  the  Feder.il  Advisory  Committee  Act,  as 
amended  {5  I'S  C  App.  I),  it  is  hereby  ordered  that  Section  4(bl  cf  Executive 
Order  No,  124j5,  establishing  the  President's  Commission  on  Organized  Crime. 
is  amended  to  provide  as  follows: 


"(b)  The  Commission  shall  terminate  on  .Xpr 
submits  its  final  report,  whichever  occurs  frst. 


1    1966.  or  thirty  days  after  it 


|KR  Doc.  85-7313 

Filed  3-25-85;  11;11  ani| 

nilling  rode  3195-Ol-M 


^n^^aSij}^ 


Q 
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THK  WHITK  HOUSE. 
March  22,  1985. 


Federal  Register  /  Veil.  50.  \o.  58  /  Tuesday,  Mar(  h  ^B.  1985  /  Prfsidi-ntidl  Documents 


11837 


Presidential  Documents 


E\ec:uti\e  Order  12308  of  March  22.  1985 

World  Tourism  Organization 


H>  thf  <;u!h(ir:'\  vested  in  me  as  Prcs.ai:i!  ;;\  the  Ccnstitutiun  and  iaws  of  the 
I'mU-d  Statfs  of  An-ciic  a  .rii  iuding  Soctior.  1  of  the  International  Oreaniza- 
nnns  Immunities  Act  (59  S*,.t  f>t)9;  22  L'.S.C.  288)  and  having  found  that  the 
L'n'.ted  States  partu  ip.itt  s  :n  the  World  Tourism  Organization  as  a  party  to  the 
Statutes  of  the  Wtirid  T.v.r.sm  OrgamzatKm  {Z~  UST  2211.  TIAS  8307).  1 
hereby  designate  the  U;;rid  Tourism  Organization  as  a  public  international 
organization  entitled  to  enio>  the  pri\  litres,  exemiptions.  and  immunities 
conferred  by  the  International  O-LiuniZa'ioris  immunities  Act.  This  designation 
is  niit  ;nt(  nded  to  abridyc  m  an\  res[if(  t  pr.\  ueges.  exem.ptions  o:  imm.unities 
that  suth  organization  ni,.\  h,i\e  acquired  or  maj  acquire  b>  international 
agreements  or  b>  Cfingrcssional  action. 


IFR  Doc.  85-7314 

Filed  3-25-B5;  11:12  am| 

Billing  code  3195-Ol-M 
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lill-.  UlillK  HUl  SK. 
March  22.  1985. 
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DEPARTMENT  OF  AGRICULTURE 
farmers  Home  Administration 
7  CFR  Part  1922 

Appraisal  of  Single  Family  Residential 
Property 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTION:  Final  rule. 


summary:  The  Farmers  Home 

Administration  (FmHA)  amends  its 
regulations  regarding  appraisals  of 
single  fam.ily  residential  properties  to 
implement  the  provisions  of  Pub.  L,  9fi- 
181.  "Rural  Housing  Amendments  of 
1983".  The  circumstances  requiring  this 
action  are  changes  in  authorizing 
statutes  for  Federal  agencies 
administering  housing  loan  programs  to 
permit  the  use  of  fee  appraisers  The 
intended  effect  of  this  action  is  to 
establish  the  procedure  for  using 
contract  appraisers  in  a  pilot  project. 

EFFECTIVE  DATE:  March  26. 1985. 
FOR  FURTHER  INFORMATION  CONTACr. 

James  W,  Cravin.  Senior  Lo^n  Officer, 
Single  Family  Housing  Processing 
Division,  Farmers  Home  Administration. 
USDA.  Room  5338,  South  .Agriculture 
Building.  14th  and  Independence 
Avenue,  SVV,  Washington,  DC  20250. 
telephone  (202)  382-1480 
SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
LiSDA  procedures  established  .n 
Departmental  Regulation  1512-1.  which 
im.plements  Executive  Order  12291.  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  involves 
only  internal  Agency  management   Pub 
L.  98-181  requires  the  use  of  fee 
appraisers  to  expedite  the  processing  of 
applications  for  housing  loans  and 
grants.  At  the  present  time  FmHA 
employees  are  doing  all  rural  housing 


iippraisals.  This  action  will  enable  the 
agency  to  use  contract  appraisers  under 
certain  conditions  to  do  rural  housing 
appraisals  so  as  to  expedite  the 
processing  of  rural  housing  loans.  The 
FmHA  plans  to  phase  in  the  use  of  fee 
appraisers  by  first  setting  up  some  pilot 
projects  in  selected  FmHA  county 
offices.  With  information  gathered  from 
the  pilot  projects,  the  Fm.HA  expects  to 
write  regulations  to  implement  a  fee 
appraiser  program,  nationwide. 

It  is  the  policy  of  this  Department  to 
publish  for  comment  rules  relating  to 
public  property,  loans,  grants,  benefits. 
or  contracts  notwithstanding  the 
exemption  in  5  U.S C  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  it  involves  only  internal  Agency 
managem.ent  and  publication  for 
comment  is  unnecessary. 

The  Catalog  of  Federal  Domestic 
.Assistance  programs  affected  by  this 
action  are: 
10.405 — Farm.  Labor  Housing  Loans  and 

Grants 
10.410 — Low  Income  Housing  Loans 
10,417 — Very  Low  income  Housing 

Repair  Loans  and  Grants 
;i). 420— Rural  Self-Help  Housing 

Technical  .Assistance 
10.421 — Indian  Tribes  and  Tribal 

Corporation  Loans 

This  action  does  not  adversely  affect 
any  FmHA  programs  or  projects  which 
are  subject  to  inlergovernmentai 
consultation  as  the  mformation  required 
by  the  action  is  already  being  furnished 
on  a  voluntary  basis. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Pub 
L.  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects  in  7  CFR  Part  1922 

Loan  programs — Housir-g  and 
community  deselopmenl.  Low  and 
moderate  income  housing.  Rural 

housing. 

PART  1922— APPRAISAL 

For  the  reasons  slated  in  the 
preamble.  Subpart  C  of  Part  1922, 
Chapter  XVIIl.  Title  7  of  the  Code  of 


KfcdtTdl  Regulations  is  am.ended  as 
follows- 

Subpart  C— Appraisal  of  Single  Family 
Residential  Property 

§1922.101     [Amended  I 

Section  1922.101  is  amended  by 
redesignating  paragraphs  (a)  and  {b!  as 
paragraphs  |b)  and  (c)  respectively  and 
b\  adding  a  new  paragraph  (a)  to  read 
as  follows: 

§  1922.101     General. 

(a)  Appraiser.  Onlv  an  employee 
designated  by  the  State  Director  or  a 
contract  appraiser  selected  by  the  State 
Director  as  authorized  by  the  National 
Office  may  appraise  a  single  family 
housing  property, 

•  >  •  •  • 

Authonty:  42  U.S.C.  1480;  7  CFR  2.23;  7  CH< 
2.70. 

Dated:  March  6.  1985. 
Dwight  O.  Calhoun, 

Acting  Associate  Administrator. 

|FR  Doc  85-70-^9  Filed  3-25-85;  8:45  am] 

BILLING  CODE  3410-07-M 


7  CFR  Part  2018 

Availability  of  Information 

agency:  Farmers  Home  Administration. 

rsuA 

ACTION:  Final  rule. 


summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  for  obtaining  information 
under  the  Freedom  of  Information  Act. 
This  action  is  taken  to  reflect  changes  in 
the  operation  of  the  Agenc\   The 
intended  effect  is  to  inform  the  public  of 
the  procedure  for  requesting  information 
from  the  Agency. 
EFFECTIVE  DATE:  March  26  1985 
FOR  FURTHER  INFORMATION  CONTACT: 
V'irgle  L,  Cunningham,  Jr..  Freedom  of 
Information  Office,  Directives  and 
Administrate e  Services  Di\iSion, 
Farmers  Home  Administration,  L'SD.A. 
Room  6865.  South  Agriculture  Building. 
Washington,  DC.  20250.  telephone  (202) 
'182-9638, 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USD.A  procedures  established  in 
Departmental  Regulation  1512-1  \^hlch 
implements  Executive  Order  122P1  anci 
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has  been  dotei mined  to  be  exempt  from 
.hose  requirements  because  it  involves 
only  internal  Agency  management.  The 
revision  provides  current  administrative 
procedures  f.)r  supplyi.'^g  records  to  the 
public  under  the  Freedom  of  Information 
Act.  as  amended.  It  is  the  policy  of  this 
Department  that  rules  relating  to  public 
property,  ionns.  grants,  benefits,  or 
contracts  shall  be  published  for 
comm.ent  notwitb,c!anding  the 
exemption  m  3  US  C.  553  with  respect 
lo  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  the  purpose  of  the  change  is 
administrative  in  nature  and  publication 
for  comment  is  unnecessary. 

!Jst  of  Subjects  in  7  CFK  Fart  2018: 

.•\(!-:-,:nis!rative  piaclice  and 
procedure.  Freedom  of  information. 

.'vixordmolv.  Subpart  F  of  Part  2018  of 
Chapter  .XVlll.  Title  7,  Code  of  Federal 
Reguiatirns  is  arrerded  as  follows: 

PART  2018— GENER.AL 

1.  The  authority  citation  of  Subpart  F, 
Pdft  2018.  Chapter  XVIIl,  Title  7,  Code  of 
Federal  Regulations  reads  as  follows: 

Authority:  5  U  S  C.  552. 

Subpart  F— Availability  of  Information 

2.  Section  2018.252  is  revised  to  read 

as  follows: 

§  2018.252    Public  inspection  and  copying. 

Facilities  for  inspection  and  copying 
are  provided  b>  the  Freedom  of 
Information  Officer  (FOIO)  in  the 
National  Oi'fice,  the  State  Director  in 
each  State  Office,  the  District  Director  in 
each  District  Office,  and  the  County 
Supervisor  in  each  County  Office.  A 
person  requesting  information  may 
inspect  such  materials  and.  upon 
payment  of  applicable  fees,  obtain 
copies.  Ma^cri.il  may  be  reviewed  during 
regular  business  hours.  If  any  of  the 
FmHA  materials  requested  are  not 
located  at  the  office  to  which  the  request 
was  made,  the  request  will  be  referred 
to  the  office  where  such  materials  are 
available. 

3.  Section  2018.254  is  amended  by 
revising  the  introductory  text  and 
paragraph  jc)  to  read  as  follows: 

§  20 1 8.254    Request  for  records. 

Reqiie'its  for  records  nre  to  be 
submitted  in  accordance  with  7  CFR  1.3 
and  may  be  m.ade  to  the  appropriate 
County  Supervisor.  District  Director,  or 
State  Diiector:  or  to  the  Freedom  of 
Information  Officer,  Directives  and 
.Administrative  Services  Division. 
Farm?rs  Home  Administiation, 
Washington.  D.C.  20250.  The  phrase 
FOIA  REQUEST  ■  should  appear  on  the 


outside  of  the  envelope  in  capital  letters. 
Requests  should  be  as  specific  as 
possible  in  describing  the  records  being 
requested.  The  FOIO,  each  State 
Director,  each  District  Director,  and 
each  County  Supervisor  are  delegated 
authority  to  act  respectively  at  the 
National,  state,  district,  or  county  level 
on  behalf  of  Farmers  Home 
Administration  to: 
«         *         *         *         « 

(c)  Reduce  or  waive  fees  to  be 
charged  where  determined  to  be 
appropriate. 

Signed  at  Washington,  DC,  on  Febraury 
28, 1905. 
Dwight  O.  Calhoun, 

Acting  Associate  Adniinintrator.  Farmers 

Home  Administration. 

|FR  Doc.  85-7080  Filed  3-25-85;  8:45  am] 

BILLlKG  CODE  3410-07-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service  i 

6  CFR  Part  103  I 

Powers  and  Duties  of  Service  Officers; 
Availability  of  Service  Records 

agency:  Immigration  jnd  Naturalization 
Service.  Justice. 
action:  Final  rule. 


summary:  This  final  rule  amends  the 
evidence  requirements  for  applications 
and  petitions  that  are  filed  by  the  public 
to  gain  benefits  under  the  Immigration 
and  Nationality  Act.  Generally,  original 
documents  such  as  marriage  and  birth 
certil'icates  are  not  returned  to  the 
person  who  files  and  application  or 
petition  unless  the  documents  are 
accompanied  by  certified  copies.  This 
rule  requires  that  original  documents  be 
submitted  w  ith  a  copy  of  each.  The 
Service  will  then  certify  the  copies  and 
return  the  original  documents  unless 
there  is  a  question  concerning  the 
validity  of  the  documents.  Only  original 
naturalization  certificates  and 
certificates  of  citizenship  must  be 
submitted  as  it  is  illegal  to  make  copies. 
This  rule  improves  efficiency  and 
service  to  the  public. 
EFFECTIVE  DATE:  .Aprl  :,'.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  General  Infoiniaiipn:  Loretta  J. 
Shogren,  Director,  Policy  Directives 
and  Instructions,  Inunigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Washington,  D.C.  20536, 
Telephone:  (202)  633-3291 
P'or  Specific  Information:  Thomas  E. 
Cook,  Immigration  Examiner. 


Immigration  and  Naturalization 
Service,  425  I  Street,  NW., 
Washington,  D,C.  20536,  Telephone: 
(202) 633-5014 

SUPPLEMENTARY  INFORMATION:  This 
change  is  needed  to  correct  a  serious 
problem.  In  many  cases,  people  who  file 
applications  and  petitions  are  filing 
them  without  copies  attached,  not 
realizing  that  the  Service  does  not 
automatically  return  the  original 
documents  to  the  applicant  or  petitioner 
once  the  case  is  adjudicated.  The 
Service  accepts  these  submissions  as 
being  properly  filed  because  the 
requirement  to  attach  a  copy  when  a 
petitioner  desires  return  of  the  original 
is  an  optional  procedure.  The  Service 
then  keeps  the  original  document  as 
proof  that  the  case  was  properly 
adjudicated  and  as  a  source  document 
for  subsequent  actions.  Normally,  these 
original  documents  are  retained  in  an 
individual  file  folder  relating  to  the 
person  for  whom  the  benefit  is  sought. 
Usually  after  several  months,  the  person 
who  submitted  the  original  documents 
realizes  the  Service  intends  to  retain  the 
original  documents.  At  that  time,  in 
order  to  have  the  originals  returned,  the 
person  must  file  a  written  request, 
submit  a  fee.  and  wait  while  the  Service 
locates  the  file  and  processes  the 
request. 

This  change  will  correct  the  problem 
by  providing  that  applications  and 
petitions  will  not  be  accepted  unless 
they  are  accompanied  by  the  original 
documents  and  a  copy  of  each.  Service 
to  the  public  will  be  improved  by 
insuring  that  original  documents 
submitted  to  the  Service  are  promptly 
returned  to  the  applicant  or  petitioner. 
The  current  document  certification 
procedures  concerning  attorneys. 
representatives  of  voluntary  agencies,  or 
immigration  or  consular  officers  are  not 
modified. 

Co.mpliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  is 
unnecessary  because  the  rule  relates  to 
Service  procedures  and  will  benefit  the 
public  by  providing  for  the  prompt 
return  of  original  docu.ments  to  persons 
who  filed  applications  and  petitions 
with  the  Service. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  certifies  that  this  rule 
does  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  is  not  a  major  rule  within  the 
meaning  of  Section  l(bl  of  E.O.  12291. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure.  Archives  and  records.  Forms 
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Accordingly,  Chapter  1  of  Tide  8  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

Section  103.2  is  amended  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§  103.2    Applications,  petitions,  and  other 
documents. 


(b)  Evidence — (1)  Requirements.  Each 
application  or  petition  must  be 
accompanied  by  the  documents  required 
by  the  particular  section  of  the 
regulations  under  which  submitted. 
Form  1-134  may  be  used  if  an  affidavit 
of  support  would  be  helpful  in  resolving 
any  public  charge  aspect.  All 
accompanying  documents,  other  than 
certificates  of  naturalization  or 
certificates  of  citizenship,  must  be 
submitted  in  the  original  and  be 
accompanied  by  a  copy.  Except  as 
provided  in  §§  204.2(i).  212.8(hi(4), 
214.2(h)(5),  214.2(k)  and  214.2(1)(2)  of 
this  chapter,  a  copy  unaccompanied  by 
an  original  will  be  accepted  only  if  the 
accuracy  of  the  copy  has  been  certified 
by  an  immigration  or  consular  officer 
who  has  examined  the  original.  A 
foreign  document  must  be  accompanied 
by  an  English  translation  in  accordance 
with  the  instructions  on  the  application 
or  petition  form.  The  translator  must 
certify  the  he/she  is  competent  to 
translate,  and  that  the  translation  is 
accurate.  If  any  required  document  is 
unavailable,  church  or  school  records,  or 
other  evidence  pertinent  to  the  facts  in 
issue,  may  be  submitted.  If  such 
documents  are  unavailable,  affidavits 
may  be  submitted.  The  Service  may 
require  proof  of  unsuccessful  efforts  to 
obtain  documents  claimed  to  be 
unavailable.  The  Service  may  also 
require  the  submission  of  additional 
evidence,  including  blood  tests,  may 
require  the  taking  of  testimony,  and  may 
direct  any  necessary  investigation. 
When  any  statement  is  taken  from  and 
signed  by  a  person,  he/she  shall  he 
furnished  a  copy  thereof  on  request, 
without  fee.  Any  allegations  made  in 
addition  to,  or  in  substitution  for,  those 
originally  made  shall  be  under  oath  and 
filed  in  the  same  manner  as  the  original 
application,  petition,  or  other  document 
or  noted  on  the  original  application, 
petition,  or  document  and  acknowledged 
under  oath  thereon.  The  status  of  an 
applicant  or  petitioner  who  claims  that 
he/she  is  a  lawful  permanent  resident 
alien  of  the  United  Slates  will  be 
verified  from  official  records  of  the 
Service.  Under  the  conditions 


hereinafter  prescribed,  the  term  "official 
records,"  as  used  herein,  includes 
Service  files,  arrival  manifests,  arrival 
records.  Service  index  cards,  Immigrant 
Identification  Cards,  Certificates  of 
Registry.  Declarations  of  Intention 
issued  after  July  1.  1929,  Alien 
Registration  Receipt  Cards  (Form  AR-3. 
AR-103. 1-151,  or  1-551),  passports,  and 
reentry  permits.  To  constitute  an 
"official  record"  the  Service  index  card 
must  bear  a  designated  immigrant  visa 
symbol  and  have  been  prepared  in 
processing  immigrant  admissions  or 
adjustments  to  permanent  resident 
status.  The  other  cards,  certificates, 
declarations,  permits,  and  passports 
must  have  been  issued  or  have  been 
endorsed  by  the  Service  to  show 
admission  for  permanent  residence. 
Except  as  otherwise  provided  in  Part  101 
of  this  chapter,  and  in  the  absence  of 
countervailing  evidence,  such  official 
records  shall  be  regarded  as 
establishing  lawful  admission  for 
permanent  residence. 
*        •        *        *        * 

(Sec.  103  of  the  Immigration  and  Nationality 
Act,  as  amended:  8  U.S.C.  1103) 

Dated:  March  12,  1985. 

Andrew  |.  Carmichael,  jr.. 

Associate  Commissioner.  Examinations, 
Immigration  and  Naturalization  Service. 

[ra  Doc.  85-7054  Filed  3-25-85;  8:45  am) 

BILLING  CODE  4410-10-M 


8  CFR  Part  235 

Inspection  of  Persons  Applying  tor 
Admission;  Preinspectlon 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Final  rule. 

summary:  ins  and  Customs  perform 
inspections  outside  the  United  States  to 
"preclear"  air  travelers  at  the  request  of 
the  airlines.  Existing  statutes  authorize 
reimbursement  for  overtime  and  excess 
costs,  such  as  housing  and  other  related 
cost-of-li\  ing  allowances  expended  in 
providing  preclearance  service. 
Although  both  agencies  bill  the  airlines 
for  overtime  charges,  only  U.S.  Customs 
charges  the  carriers  for  excess  costs. 
Consequently,  INS  is  not  maximizing  its 
collection  of  revenue  to  the  fullest 
extent  possible. 

This  rule  shifts  financial  burden  for 
excess  costs  relating  to  INS  personnel  at 
preclearance  facilities  from  the  United 
States  Government  to  the  benefiting 
carriers. 

EFFECTIVE  DATE:  April  28,  1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

For  General  Information:  Loretta  J. 

Shogren,  Director.  Policy  Directives 

and  Instructions,  Immigration  and 

Naturalization  Service,  425  I  Street, 

N\V.,  Washington,  D,C.  20536, 

Telephone;  (202)  633-3048 
For  Specific  Information:  Valerie  M. 

Blake,  Immigration  Inspector. 

Immigration  and  Naturalization 

Service,  425  I  Street.  \W.. 

Washington,  DC.  20536,  Telephone: 

(202) 633-2694 
SUPPLEMENTARY  INFORMATION:  In  1968, 

the  .Assistant  Secretary  of  the  Treasury 
requested  that  the  Comptroller  General 
consider  whether  a  charge  for  Customs' 
expenses  in  providing  preclearance 
services  would  be  authorized  or 
required  by  31  USC  483,  the  "user  fee" 
statute  authorizing  agencies  to  prescribe 
charges  for  government  services  that 
benefit  identifiable  entities.  The 
Comptroller  General  issued  a  decision 
(IJ-164426j  agreeing  that  a  charge 
covering  the  excess  cost  of  providing 
preclearance  services  would  be 
authorized.  According  to  Customs 
regulations,  (19  CFR  24.18),  reimbursable 
excess  costs  for  preclearance  include 
allowances  and  expenses  for  items  such 
as  quarters,  post-of-duty  differentials, 
and  transportation  of  family  members 
and  household  effects  In  fiscal  year 
1983.  the  airlines  reimbursed  the 
Customs  Service  an  amount  in  excess  of 
three  million  dollars.  INS  did  not  receive 
reimbursement  and  would  not,  under 
current  regulations.  Because  I.NS  has  a 
smaller  number  of  inspectors  assigned 
to  preclearance  activities,  the  total 
amount  of  reimbursable  expenses  would 
be  less  than  that  paid  to  Customs. 
Recoverable  expenses  would,  however, 
approximate  Si  million.  As 
recommended  by  the  Government 
Accounting  Office,  this  rule  creates 
another  opportunity  for  I.NS  to  increase 
revenue  to  the  Treasury  of  the  United 
States,  and  more  appropriately  places 
any  financial  liability  for  inspectional 
services  on  the  benefiting  user,  not  on 
the  Government  of  the  United  States. 

Notice  of  the  proposed  rule  making 
was  published  in  the  Federal  Register 
August  23.  19B4  at  49  FR  33451,  with  a 
comment  period  of  60  da\  s,  ending 
October  22,  1984  During  the  60  day 
public  comment  period,  two  comments 
were  received,  both  in  opposition  to  the 
proposed  rule. 

The  comments  of  one  writer 
completely  encompassed  the  comments 
of  the  other.  A  summary  of  these 
comments  and  the  Service  reply  follow: 

(1)  The  proposal  misapplies  the 
Independent  Offices  Appropriations 
Act.  The  Act  authorizes  agencies  to 
assess  fees  for  services  provided  to  an 
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identifidble  beneficiary.  There  is  a 
strong  urgument  that  where 
preclecirance  costs  are  involved,  the 
iiifntifiable  recipients  are  the  airlines 
\\ho  receive  a  direct  bcnefj!  from  the 
s.ivings  in  time  and  costs.  Landing  fees 
are  generally  lower  and  turn-around 
time  is  faster,  thus  freeing  up  aircraft  for 
more  flights.  Flight  crews  are 
immediately  available  and  ground  crews 
r.in  be  centralized.  Overall,  airline 
travel  is  enhanced,  resulting  in 
inr.reased  revenues  for  the  airlines. 
While  the  general  public  certainly 
fienefits  through  morn  expeditious 
processing  and  in  dollar  savings  that  are 
passed  on  from  the  airlint^s.  the  airline  is 
the  direct  identifiable  beneficiary. 

The  Supreme  Court  has  ruled  that 
special  benefits  accruing  to  an 
iiientifiab'e  recipient  above  those  which 
.iccrue  to  the  public  are  fully 
recoverable.  In  this  case,  the  rulemaking 
rovers  reimbursement  only  for  excess 
costs  of  the  preclearance  operation, 
while  the  ba.sic  salary  items  may  be 
attributed  to  the  public  benefit  and  will 
continue  to  be  paid  by  the  U.S. 
Government. 

{2\  The  proposal  jeopardizes  bilateral 
aviation  agreements.  While  the  U.S.- 
Cnada  Agreement  does  appear  to 
fvempt  airlines  from  the  "normal  costs" 
of  inspection,  since  preclearance  costs 
are  considerably  higher  than  stateside 
inspection  costs,  the  excess  cost  may 
not  be  considered  'normal." 

(.J)  The  regulation  would  be 
unconstitutional.  This  argument  is 
without  support.  The  Court  has 
specifically  stated  that  an  agency  may 
exact  a  fee  fur  a  grant  (preclearance) 
which  bestows  a  benefit  on  the 
applicant  LXatJonal  Cable  -ilS  U.S.  at 
340-341].  The  Independent  Offices 
Appropriations  Act  (lOAA)  expressly 
authorizes  agencies  to  assess  fees  for 
services  provided  and  has  been 
constitutionally  upheld.  Furthermore, 
the  stated  purpose  of  the  lOAA  is  to 
enable  agencies  prcviding  services  to 
persons  to  be  self-sustaining. 

(4)  The  proposal  ignores  the  explicit 
views  of  the  Congress.  The  views 
re(en-ed  to  are  contained  in  language 
from  Senate  and  House  reports  on  H.R. 
.'11.  That  bill  was  never  passed. 
Re.strictions  of  the  Trade  and  Tariff  Act 
are  not  applicable,  since  only  excess 
costs  will  be  assessed. 

In  accordance  with  5  U.S.C.  60.5(b).  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  order  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
K.O.  12291. 


The  language  of  section  235.5(c)(4)  has 
been  amended  to  reflect  Fiscal  Year 
1984  actual  excess  costs  as  the  basis  for 
determining  the  initial  schedule  of 
biweekly  excess  costs.  When  the 
proposed  rule  was  published,  the  1984 
data  was  not  available  and  this  change 
simply  reflects  an  effort  on  the  part  of 
the  Service  to  provide  the  most  accurate 
account  of  current  costs. 

List  of  Subjects  in  8  CFR  Part  235 

Administrative  practice  and 
procedure.  Air  carriers.  Inspections. 
Transportation,  Travel  and 
transportation  expense. 

Accordingly,  Chapter  1  of  Title  8  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

I 

PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

In  §  235.5,  new  paragraphs  (c)(1) 
through  (c)(6)  are  added  to  read  as 
follows: 

§  235.5    Preinspection. 


(c)  Preclearance  of  travelers  in  a 
foreign  country:  reimbursable  costs.  (1) 
Preclearance  is  the  examination  and 
inspection  of  travelers  at  foreign  places 
where  Service  personnel  are  stationed 
for  that  purpose. 

(2)  At  the  request  of  a  carrier, 
travelers  on  a  direct  route  to  the  United 
States  from  a  foreign  place  described  in 
paragraph  (1)  of  this  section  may  be 
precleared  prior  to  departure  from  such 
place.  A  charge  based  on  the  excess 
cost  to  the  Immigration  and 
Naturalization  Service  of  providing 
preclearance  services  as  defined  in 
paragraph  (c)(3)  of  this  section  shall  be 
made  to  the  carrier. 

(3)  The  reimbursable  excess  cost  is 
the  difference  between  the  cost  of 
examining  and  inspecting  travelers  upon 
arrival  in  the  United  States  assuming  no 
preclearance  was  provided,  and  the  cost 
of  providing  preclearance  for  travelers 
at  the  place  of  departure.  Such  excess 
cost  shall  include  all  items  attributable 
to  the  preclearance  operation.  This  does 
not  include  the  salary  of  personnel 
regularly  assigned  to  a  preclearance 
station  other  than  approved  salary 
differentials  related  to  the  foreign 
assignments  and  the  salary  of  relief 
details  made  necessary  by  reason  of  the 
nature  of  the  operation.  In  addition,  such 
cost  shall  include  the  fallowing 
allowances  and  expenses: 

(i)  Foreign  quarters; 

(ii)  Cost-of-living  allowances; 

(iii)  Education  alloivances: 


(iv)  Transportation  cost  incident  trr 
the  assignment  to  the  foreign  station  and 
return,  including  transportation  of 
family  and  household  effects: 

(v)  Home  leave  and  associated 
transportation  costs;  and 

(vi)  Equipment,  supplies  and 
administrative  costs  including  costs  of 
supervising  the  preclearance 
installation. 

(4)  The  reimbursable  excess  cost 
described  in  paragraph  (c)(3)  of  this 
section  shall  be  determined  for  each 
preclearance  installation.  On  the  basis 
of  the  excess  cost  figure  for  each 
installation,  the  excess  cost  of  providing 
preclearance  service  for  a  biweekly  pay 
period  shall  be  determined.  The  initial 
schedule  of  biweekly  excess  cost  will  he 
based  on  the  actual  excess  cost  for 
Fiscal  Year  1984.  Thereafter  a  quarterly 
(ending  with  the  pay  period  closely 
corresponding  to  June  30.  September  30. 
December  31.  and  March  31)  cost 
analysis  will  be  conducted  and  the 
schedule  of  biweekly  excess  costs  will 
be  adjusted  so  that  the  current  cost 
schedule  will  reflect  the  actual  excess 
costs  of  the  previous  quarter.  Such 
schedules  of  biweekly  costs  for  each 
installation  shall  be  published  in  the 
Federal  Register.  The  biweekly  excess 
cost  in  effect  at  an  installation  at  the 
time  the  charge  is  made  shall  be  used  in 
calculating  the  prorated  charge  for 
preclearance  service  for  each  carrier  in 
accordance  with  paragraph  (cK5)  of  this 
section. 

(5)  The  charge  to  each  carrier  for 
preclearance  service  shall  be  its 
prorated  share  of  the  applicable  excess 
cost  prorated  to  the  vessel  receiving 
such  services  during  the  billing  period 
on  the  following  basis: 

(i)  Five  percent  shall  be  distributed 
equally  among  carriers  serviced. 

(ii)  Ten  percent  shall  be  distributed 
proportionately  as  the  number  of 
clearances  for  each  carrier  serviced 
bears  to  the  total  number  of  clearances. 

(iii)  Eighty-five  percent  shall  be 
distributed  proportionately  as  the 
number  of  passengers  and/or  crew 
serviced  for  each  carrier  bears  to  the 
number  of  passengers  and/or  crew 
serviced. 

(6)  Immigration  clearances  for  which 
overtime  compensation  is  provided  for 
by  the  Act  of  March  2,  1931  and 
expenses  recovered  thereunder  are  in  no 
way  affected  by  this  section. 

(Sees.  103  and  235  of  the  Immigration  ami 
Nationality  Act.  as  amended:  (8  U.S  C.  1103 
and  1225)) 
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Uiiled:  MHrc;h  7.  1985. 
Alan  C.  Nelson, 

Commissioner,  Immi};ralion  and 
Nc'.uralization  Service. 

(FR  Doc.  B5-7055  Filed  3-25-85;  8:45  am| 

BIU.INQ  CODE  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

I  Docket  No.  84-NM-88-AD;  Amdt.  39-50181 

Airworttiiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  C-9  (Military) 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DO  T. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  which 
requires  modification  of  the  battery 
charger  on  McDonnell  Douglas  Model 
DC-9  and  C-9  (Military)  airplanes.  Six 
incidents  of  battery  charger  failures 
have  been  reported.  Since  all  six  failed 
battery  chargers  showed  evidence  of 
overheat,  this  action  is  necessary  to 
prevent  the  potential  for  a  localized  fire 
and  the  potential  loss  of  both  the 
Battery  Direct  and  Battery  Buses  which 
provide  emergency  electrical  power. 
EFFECTIVE  DATE:  May  20, 1^185. 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD.  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  Attention:  Director, 
Publication,  and  Training,  Cl-750  (54- 
60).  This  information  also  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washmgton.  or  at  4344 
Donald  Douglas  Drive,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  Y.  Mabuni,  Aerospace 
Engineer,  Systems  &  Equipment  Branch, 
ANM-130L.  FA.^.  Northwest  Mountain 
Region.  Los  Angeles  Aircraft 
Certification  Office.  4344  Donald 
Douglas  Drive.  Long  Beach.  California 
90808:  telephone  (213)  548-2831. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD)  requiring 
modification  of  the  battery  charger  on 
McDonnell  Douglas  Model  DC-9  and  C- 
9  (Military)  airplanes  whs  published  as 
a  Notice  of  Proposed  Rulemaking 


(NPRM)  in  the  Federal  Register,  dated 
September  20. 1984  (49  FR  56867).  The 
comment  period  for  the  proposal  closed 
on  November  9. 1984. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Only  one 
comment  was  received  The  commentor 
had  no  objections  to  the  proposed  rule 
as  it  is  written. 

Approximately  647  airplanes  of  U.S. 
Registry  will  be  affected  by  this  AD.  It 
will  require  approximately  one  manhour 
per  airplane  to  accomplish  the 
modification  at  an  average  labor  charge 
of  S40  per  manhour.  Based  upon  these 
figures,  the  total  economic  impact  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
S25.880. 

After  careful  review  of  the  a\  ailable 
data,  including  the  com.ment  noted 
above,  the  FAA  has  determined  that 
airsafety  and  the  public  interest  require 
the  adoption  of  the  proposed  rule. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  .^ct 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  since  no  small  entities 
operate  DC-9  airplanes.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  "FOR  FURTHER  INFORMATION 
CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safet\.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39,13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  .Applies  to  McDon.^ell 
Uousias  .Model  DC-9  and  C-9  (Militan.) 
airplanes.  certi-Hcated  in  all  categories, 
equipped  with  Sundstrand  P/N  26340061- 
04  battery  charger.  Compliance  required 
as  indicated,  unless  previously 
accomplished. 

To  prevent  the  potential  for  a  localized  fire 
and  the  potential  loss  of  the  Battery  Direct 
and  Battery  Buses  which  provide  emergency 
electrical  power,  accomplish  the  following: 

A.  Within  90  days  after  the  effective  date 
of  this  AD.  modify  Sundstrand  P/N  26340061- 
04  battery  chargers  whose  serial  numbers  are 
listed  in  Section  I.  paragraph  4. A.  of 
Sundstrand  Service  Bulletin  26340061-24-2 
dated  February  24.  1984.  in  accordance  with 


the  Accor.phshmcr.:  Irstrj;  lions  of  the 
Sundstrand  service  bu'leiin  as  referenced  by 
McDonnell  Douglas  DC-9  Service  Bulletin  24- 
73.  dated  March  21,  1984.  or  later  revisions 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  F.'XA,  Northwest 
Mountain  Region. 

B.  Within  180  days  after  the  effective  dale 
of  this  AD.  rr!od:fy  all  other  Sundstrand  P/N 
26340061-04  battery  chargers  not  affected  by 
paragraph  A.  of  this  AD.  in  accordance  with 
the  Accomplishment  Instructions  of 
Sundstrand  Ser\  ice  Bulletin  26340061-24-2 
dated  February  24.  19B4,  as  referenced  by 
McDonnell  Douglas  DC-9  Ser\ice  Bulletin  24- 
73,  dated  March  21.  19&4  or  later  revisions 
approved  h>  the  Manuger,  Los  Angeles 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  F.^A. 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  F.\R  21  197  and  F.AR  21  199 
to  operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

.All  persons  affected  b\  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  rrsay  obtain  copies 
upon  request  to  the  .McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard.  Long 
Beach.  California  90646.  .Xttention:  Director, 
Publications  and  Training.  Cl-750  (54-60). 
These  documents  also  may  be  examined  at 
the  FAA,  Northwest  .Mountain  Region.  17900 
Pacific  Highwav  South,  Seattle.  Washington, 
or  at  4344  Donald  Douglas  Drive.  Long  Beach. 
California. 

This  Amendment  becomes  effective  May 
20,  1985. 

(Sees.  313(a),  314(a).  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
L'.S.C.  1354(a).  1421  through  1430.  and  1502); 
49  use.  106(g)  (Revised   Pub.  L  9--449. 
January  12. 1983.  and  14  CFR  11  89) 

Issued  in  Seattle.  Washington,  on  March 
19. 1985 

Wayne  ).  Barlow, 

Acting  Director.  Xorthnest  Mountain  Rej-ion, 
[FR  Doc  85-7040  Filed  3-25-85:  8:45  ami 
BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  84-AGL-8I 

Establlshiment  of  Badlands,  SD, 
Additional  Control  Area  and  V-491 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
an  additional  control  area  east  of  Rapid 
City.  SD.  and  a  Federal  Airwav  from 
Rapid  City.  SD.  to  Minot,  ND.  this 
action  is  taken  to  provide  increased 
levels  of  efficient  and  economical 
service  to  airspace  users  through  an 
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increase  of  available  controlled  airspace 
and  expansion  of  air  traffic  control 
services. 

EFFECTIVE  DATE:  0901  GMT.  lune  6.  19.S5. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Falsttti,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-2301,  Airspace- 
Rules  and  Aeronatiticjl  Information 
Division.  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  S\V.. 
Washington,  D.C.  20591;  telephone:  (2021 
426-8783. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  10,  1985.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  by  establishing  the  Badlands. 
SD,  Additional  Control  Area  east  of 
Rapid  City.  SD.  and  V-491  from  Rapid 
City.  SD,  to  Minot,  ND.  (50  FR  1232].  The 
proposal  was  based  on  airspace  user 
requests  for  additional  conlrnlled 
airspace  to  reduce  fuel  and  operating 
costs  and  for  more  controlled  airspace 
to  route  aircraft  around  frequently  used 
military  training  routes.  Interested 
parties  we.'-e  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
F.'\A.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
e-Jitonal  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Sections  71  123  and  71.1fi3  of  Part  71  of 
the  Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6A  dated 
January  2.  1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  the  Badlands.  SD. 
Additional  Control  Area  east  of  Rapid 
City,  SD,  and  VOR  Federal  Airway  V- 
491  f;cm  Rapid  City.  SD.  to  Minot,  ND. 
These  actions  are  taken  to  provide 
increased  levels  of  efficient  and 
economical  service  to  airspace  users 
through  an  increase  of  available 
controlled  airspace  and  expansion  of  air 
Itiiffice  control  services. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
nec»-'ssary  to  keep  them  operationally 
current.  It.  therefore— (1]  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  19791:  and  (3) 
does  not  warrant  preparation  of 
r.'gulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Additional  control 
areas  and  VOR  Federal  airways. 

Adoption  of  the  amendment 
PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  §  71.123  and  §  71.163  of 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  are 
amended,  as  follows: 

§71.123    (Amended  I     | 

V-191     (New) 

From  Rapid  City,  SD:  Dickinson.  .\D:  to 
Minot.  ND. 

§71.163    [Amended]     j 

Badlands.  SO     |NewJ 

That  airspace  extending  upward  from  1.200 
feet  AGL  to  but  not  inclmiing  14.500  feet  MSL 
within  the  area  bounded  by  a  line  beginning 
at  lat.  44'45  OON..  long.  102'28  OOW.;  to  lat. 
44'45  00"N..  long,  99°30iJO"W.;  to  lal. 
43-40  OO-N..  long.  9fl°30(»-W.:  to  lal. 
43°40  OON..  long.  102'28  OOVV.:  to  the  point  of 
beginning. 

(Sees,  30r(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S,C.  1348(a)  and  13.54(a)];  (49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449.  January 
12,  1983));  and  14  CFR  11.69) 

Issued  in  Washington, DC,  on  March  19, 
1985. 

lobn  W.  Baier, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
|FR  Doc.  85-7026  Filed  3425-85;  8;45  am] 
BILLING  CODE  4910-13-M 


Vashington,  D. 

■■         I 

ger.  Airspacp-. 


14  CFR  Part  71  | 

I  Airspace  Docket  No.  84-ANM-321 

Revised  Control  Zone,  Boise,  !D 

agency:  Federal  Aviation 
Administration  (FAA)i  DOT. 
action:  Final  rule. 


summary:  This  action  redefines  the 
current  geographical  boundaries  of  the 
Boise,  Idaho,  Control  Zone.  This  action 
is  required  due  to  realignment  of  the 
VOR  Rwys  lOL  &  R  and  VOR/DME 
Rwys  lOL  &  R  instrument  approach 
procedures  for  noise  abatement. 
EFFECTIVE  DATE:  0901  G.m.f..  June  6. 
19G5, 

FOR  further  information  CONTACT: 

Kattiy  Paul.  Airspace  &  Procedures 
Branch.  ANM-530.  17900  Pacific 


Highway  South,  C-68966,  Seattle. 
Washington  98168.  The  telephone 
number  is  (206)  431-2535. 
SUPPLEMENTARY  INFORMATION: 
History 

On  December  10.  1984,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulation  (14  CFR 
Part  71)  to  redefine  the  current 
geographical  boundaries  of  the  Boise. 
Idaho,  Control  Zone  (49  FR  48053], 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

This  amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  January  3. 1984. 

The  Rule 

This  amendment  of  Part  71  of  the 
Federal  Aviation  Regulations  redefines 
the  geographical  boundaries  of  the  Boise 
Control  Zone.  Amcndm.ents  to  the  VOR 
Rwys  lOL  8.  R  and  VOR/DME  Rwys  lOL 
&  R  instrument  approach  procedures  for 
noise  abatement  require  an  adjustment 
in  the  boundaries  of  the  control  zone. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones;  Aviation  safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  §  71,171  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  as  follows; 

Boise,  Idaho.  Control  Zone  (Revised) 

Within  a  5-mile  radius  of  the  Boise  Air 
Terminal  (43°  33'  54"  N/116"  IS'  27"  W). 
within  4  miles  each  side  of  the  Boise 
VORIAC  300"  radial  extending  from  the  5- 
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mile  r;)dius  zone  lo  12  miles  northvkost  of  the 
VORTAC.  within  5  miles  each  side  of  the 
Boise  VORTAC  114*  radial  exlending  from 
the  5-mile  radius  area  to  12  miles  southeast  of 
the  VORTAC;  and  within  2  miU-s  west  and  5 
miles  east  of  the  Boise  VORTAC  179'  radial 
extending  from  the  5-mile  radius  area  to  7 
miles  south  of  the  VORTAC. 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  use.  1348(a)  and  1354(a)):  (49 
i;  S.C.  106(g)  (Revised.  Pub.  L  97-449.  |anuar> 
12,  1983)1;  and  14  CFR  11.69) 

Issued  in  Seattle.  Washington,  on  Fehruary 
26. 1985. 

Charles  R.  Foster, 

Dirfclor,  Northwest  Mountain  Region. 
|KR  Uoc.  85-7034  Filed  3-25-85:  8;45  am| 

BILUNQ  CODE  4«1»-1»-M 


14  CFR  Part  71 

I  Airspace  Docket  No.  e4-AWA-2| 

Alteration  of  VOR  Federal  Airways; 
Athens,  GA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  tnle. 

SUMMARY:  This  amendment  alters  the 
descriptions  of  several  airways  located 
in  the  vicinity  of  Athens.  GA.  by 
deleting  some  alternate  airway 
.segments  and  renumbering  other 
alternate  airway  segments.  This  action 
supports  our  agreement  with  the 
International  Civil  Aviation 
Organization  (ICAO)  to  eliminate  all 
alternate  airway  designations  from  the 
National  Airspace  System. 
EFFECTIVE  DATE:  0901  GMT.  June  fl,  ISH.'S 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW'., 
Washington.  DC.  20591;  telephone:  (202) 
426-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  20.  1984.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
F\irt  71)  to  alter  the  descriptions  of 
several  airways  located  in  the  vicinity  of 
Athens,  GA  (4"9  FR  36869).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  .\o  comments  objecting  to  the 
proposal  were  received.  However,  after 
an  operational  impact  study.  V-18S,  V- 
35 W.  V-35E  and  V^MlE  which  were 
scheduled  to  be  revolted  have  been 
retained  and  renumbered  and  V-v'iUV 


has  been  withdrawn.  Except  as 
mentioned  above  and  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71  123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6.'\  dated  January  2. 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  several  airways  located 
in  the  vicinity  of  .Athens.  GA,  by 
deleting  some  alternate  airway 
segments  and  renumbering  other 
alternate  airway  segments.  This  action 
supports  our  agreement  with  the 
International  Civil  Aviation 
Organization  (ICAO)  to  eliminate  all 
alternate  airway  designations  from  the 
National  Airspace  System. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  il 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  §  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  as  follows: 

V-i9    IRevtsed) 

From  Vulcan.  AL  via  Decatur.  AL 
Nashville.  T.\;  Bowling  Green.  KY;  Mystic. 
KY:  to  Nabb.  IN. 

V-66    I  Amended  I 

By  removing  the  words    Ralfieh-Uurham. 
.\C.  including  a  south  allcmate  from  Athens. 
GA.  to  Raleigh-Durham  via  I.\T  Athens  092* 
and  Greenwood.  SC.  240'  radials.  Greenwood 
and  Sandhills.  \C,"  and  substituting  the 
words  "Raleigh-Durh.im,  NT: 

V^09    |New| 

From  Athens.  CA.  via  INT  Athens  092*  and 
Greenwood,  SC,  240  radials;  Greenwood; 
Sandhills.  NC;  to  Raleigh-Durham.  NC. 


V-SS     (Amendedj 

By  removing  the  words  "Fori  Myei^:  St 
Petersburg  FL.  including  a  W  alternate:  via 
INT  Fort  Myers  311*  and  Sarasota  FL  156' 
radials.  Sarasota  Si  Peltrsburg.  I.ST  Si 
Petersburg  350^  and  Cross  City.  Fl.,  lf>a' 
radials:  Cross  City,  including  an  E  aUernate 
via  CfainesviUe.  VL:"  and  "Hobton  Mountain. 
TN.  including  a  west  alternate  via  INT 
Sugarloaf  Mountain  329*  and  Holston 
Mountain  203'  radials;  Glade  Spring,  VA;"' 
and  substituting  the  words  "Fort  Myers.  St. 
Petersburg.  FL,  INT  St.  Petersburg  S.'SO'  and 
Cross  City,  FL  168'  radials;  Cross  City  FL;" 
and  "Holston  Mountain.  Tti:  Glade  Spnng. 
VA;" 

V-364    |New| 

From  Sugarloaf  Mountain  NC.  via  INT 
Sugarloaf  Mountain  329*  and  Holston 
Mountain.  TN.  203*  radials  Holston 
Mountain. 

V-20     I  Amended  I 

By  removing  the  words  "Spartanburg.  SC 
including  a  north  alternate  from  Montgomery 
to  Spartanburg  \ia  INT  Muntgomery  029'  and 
Chattanooga,  TN.  189'  radials;  I.NT 
Chrtttt.nooga  189'  and  Rome,  GA.  252' 
radials;  Rome;  INT  Rome  060*  and  Toccoa, 
CA,  258*  radials;  Toccoa  to  Spartanburg;" 
and  suhgtituiing  the  words  "Spartanburg, 
SC;- 

V-41S     (New) 

From  Montgomery,  AL,  via  INT 
Montgomery  029'  and  Chattanooga.  TN.  189' 
radials.  INT  Chattanooga  189'  and  Rome.  CA. 
252"  radials.  Rome;  INT  Rome  060'  and 
Toccoa.  GA,  258*  radials;  Toccoa  lo 
Sparlanliurg,  SC. 

V-417     |New| 

From  Miinroe,  LA.  via  I.NT  Monroe  105* 
and  Jackson.  MS,  256*  radials;  lackson,  INT 
Jackson  111*  and  Meridian,  MS,  262*  radials: 
Meridian:  Tuscaloosa.  AL;  Vulcan,  AL,  Rome. 
GA;  INT  Rome  060'  and  Electric  City.  SC. 
2-4*  .'ad;als;  INT  Electric  City  274*  and 
Athens,  GA,  340*  radials;  Athens;  INT  Athens 
109*  and  Augusta,  GA,  294*  radials  .Augusta: 
INT  Augusta  148"  and  Allendale  SC  2-3* 
radials;  Allendale:  lo  CharleKun,  SC. 

V-«27     (New) 

From  Monroe.  LA,  via  INT  Monroe  075' 
and  lackson,  MS.  286*  radials  to  lackson 

V-18    |.\mendedl 

Hy  remoN.ng  the  words  "Jackson,  MS. 
including  a  N  aitemate  and  also  a  S  alternate: 
Meridian,  MS,  including  a  S  alternate. 
Tuscaloosa,  Al.  Vulcan   .•\L;  Talladega,  AU 
Atlanta,  GA:  INT  Atlanta  069"  and  Augu.sta. 
C^A.  278*  radials;  .Augusta,  including  a  north 
alternate  from  Vulcan  to  Augusta  \:a  Rome, 
GA,  INT  Rome  060'  and  Anderson,  SC,  274" 
radial.s,  INT  Anderson  2''4'  and  Athens,  GA. 
340*  radials:  Athens,  and  INT  Athens  109* 
and  Augusta  294'  radials:  I.NT  Augusta  103* 
and  Charleston.  SC.  296'  radials;  ChHr|p<iton. 
including  a  S  alternate  from  Augusta  to 
Charleston  \ia  INT  Augusta  148"  and 
Allendale.  SC,  2-3'  radials,  and  Allendale." 
and  substituting  the  words  ' Jarksim   MS; 
Meridian.  MS:  Tuscaloosa.  AL  Vulcan.  AL 


le.  FL. 


Tallade^.i,  AI.;  Atlanta.  CA;  I.VT  Atlanta  089' 
and  Augusta.  C.\.  278'  radials;  Augusta:  I.\T 
Augusta  103'  and  Charleston.  SC,  296° 
radials;  Ch,irlnston." 

V-94     [Amended] 

By  removing  the  words  "Monroe.  LA: 
Greenville.  MS.  including  a  S  alternate:  Holly 
Springs,  MS.  including  a  N  alternate  via  INT 
Greenvillr'  OJT  and  Holly  Springs  268* 
radials:"  and  substituting  the  words  "Monroe, 
LA;  Greenville,  MS;  Holly  Springs.  MS:" 

V-397     (New  I 

From  Monro, ■.  LA,  via  I,N'T  Monroe  056° 
and  Greenvillf.  MS,  207'  radials:  Greenville: 
l.\T  Greein  lile  02T  and  Holly  Springs,  MS, 
268'  radials.  to  Holly  Springs. 

V-97     [Amended  I 

By  remo'.  ir',4  the  words  "From  Miami,  FL 
La  Belle,  FL,  including  an  E  alternate  via  L\T 
Miami  337"  .md  La  Belle  124'  radials:  St. 
Petersburg.  FL."  and  substituting  the  words 
"From  Miami,  FL  via  La  Belle.  FL  St. 
Petersburg.  FL. 

V-157     (Amendedl 

By  remowng  ttie  words  "Miamt.  FL;  La 
Belle,  FL"  and  substituting  the  words 
"Miami,  FL,  L\T  Miami  3J7°  and  La  Bel 
124"  radials.  La  Belle;" 

V-Ml     I  Amended  1 

By  remo\:.-!;5  the  words  "Ocala.  including 
an  E  altern.ite  via  L\T  St.  Petersburg  040*  and 
Ocala  182°"  an.-i  substituting  the  words  "to 
Ocala" 

V-152     lAmendcd) 

By  re.mov  ::i^  the  words  "Ormond  Beach, 
including  a  S  alternate  via  Lakeland.  FL 
Orlando,  FL;  !.\'T  Orlando  049'  and  Ormond 
Beach  161°  radials."  and  substituting  the 
words  "Ormond  Beach." 

V-533     |New| 

From  St.  Petersburg.  FL.  via  Lakeland,  FL; 
Orlando.  FL,  L\T  Orlando  049°  and  Ormond 
Beach.  FL  161*  radials:  to  Ormond  Beach. 

V-579     (New) 

From  Ft.  Myers.  FL  via  INT  Ft.  Myers  311° 
and  Sarasota,  FL  156°  radials:  Sarasota;  St. 
Petersburg.  FL:  Gainesville.  FL:  to  Cross  Citv, 
FL 

V-581     [New] 

From  St.  Petersburg.  FL  via  INT  St. 
Petersburg  040*  and  Ocala.  FL,  182°  radials;  to 
Ocala. 

(Sees.  307(dl  and  313(dJ.  Federal  Aviation  Act 
of  1958  (49  U.SC  1348(d)  and  1354(a));  (49 
L!  SC.  106(g)  (Revised.  Pub.  L  97^49,  January 
12.  1983)1:  and  14  CFR  11.69) 

issued  m  Washington.  DC.  on  March  19, 
1985. 

John  W.  Baier. 

Adini^  Manager.  Airspace-Rules  and 
Aeronautica!  Information  Division. 
(FR  Doc  85-7027  Filed  3-25-85;  8:45  am) 
BiLLING  CODE  4910-13-U 


14  CFR  Part  71 

(Airspace  Docket  No.  84-AWA-3I 

Alteration  and  Revocation  of  VOR 
Federal  Airways;  Birmingham,  AL 

agency:  Feileral  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  several  VOR  Federal 
Airways  located  in  the  vicinity  of 
Birmingham,  AL,  by  deleting  some 
alternate  airway  segments  and 
renumbering  other  airway  segments. 
This  action  supports  our  agreement  with 
the  International  Civil  Aviation 
Organization  (ICAO)  to  eliminate  all 
alternate  airway  designations  from  the 
National  Air.space  System. 

EFFECTIVE  DATE:  0901  GMT,  June  6, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airsp.ice  and  Air  Traffic 
Rules  Branch  (ATO-230],  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  D.C.  20,i91:  telephone:  (202) 
426-B626. 

SUPPLEMENTARY  INFORMATION! 

History 

On  November  15,  1984,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  descriptions  of 
several  airways  located  in  the  vicinity  of 
Birmingham,  AL,  by  deleting  all 
alternate  route  designations, 
renumbering  some  airway  segments  and 
revoking  airway  segments  that  are  not 
required  (49  FR'45166).  This  amendment 
was  subdivided  into  three  parts  because 
of  the  number  of  actions  required  in  the 
original  request  submitted  by  the 
Regional  Office.  (ASD  84-AWA-l  49  FR 
48532  and  ASD  84-AWA-2  49  FR  36869) 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  However,  proposed  V-54 
has  not  been  included  in  the  final  rule, 
and  will  be  the  subject  of  additional 
operational  study  before  further 
rulemaking.  Except  for  the  above 
withdrawal  of  V-54  and  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  several  airways  located 
in  the  vicinity  of  Birmingham,  AL,  by 
deleting  some  alternate  airwu\' 
segments  and  renumbering  other 
alternate  airway  segments.  This  action 
supports  our  agreement  with  ICAO  to 
eliminate  all  alternate  airway 
designations  from  the  Natiunul  .Airspace 
System, 

The  FAA  has  determined  thit  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule  "  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  §  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CF'R  Part  71)  is  amended,  as  follows: 

V-159    jAmendedl 

By  removing  the  words  "Ocila,  FL, 
including  a  S  alternate  from  INT  Vero  Beach 
319°  and  Melbourne.  FL,  298°  radials,  to 
Ocala.  via  INT  Melbourne  293°  and  Ocala 
145*  radials;  Cross  City,  FL:  Greenville,  FL; 
including  an  east  alternate  from  Ocala  to 
Greenville  via  Gainesville.  FL.  excluding  that 
airspace  above  7.0OO  feet  MSL  between 
Gainesville  and  Greenville;"  and  substituting 
the  words  "Ocala,  FL;  Cross  City,  FL; 
Greenville,  FL;" 

V-537     (Newl 

From  Vero  Beach.  FL,  via  I>rr  Vero  Beach 
319*  and  Melbourne.  FL,  298°  radials:  LNT 
Melbourne  298°  and  Ocala,  FL  145°  radials: 
Ocala;  Gainesville.  FL:  to  Greenville.  FL. 

V-225    (Amended) 

By  removing  the  words  "Fort  Myers,  FL, 
including  an  E  alternate  from  Key  West,  30 
miles,  77  miles  17  AGL  to  Fort  Myers:"  and 
substituting  the  words  "Fort  Myers.  FL;" 
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V-539    INew) 

Fmm  Key  West.  FL  via  INT  Key  West  013* 
and  Fort  Myer».  FL,  163'  radials:  to  Fort 
Myers. 

V-311     IRevised) 

From  Wiregrass.  GA.  via  IVT  VVin-jifdss 
002*  and  La  Grange,  GA.  191'  radi«ls:  to  La 
Grange.  From  INT  Toccoa,  CA,  ZZ2'  and 
Electric  City.  SC,  274°  radials:  Elettnc  City, 
Greenwood.  SC.  to  Columbia.  SC 

V-278    lAmended] 

B>  removing  the  words  "Vulcan,  AL. 
including  a  S  alternate  from  Bigbee  to  Vulcan 
via  INT  Bigbee  082°  and  Tuscaloosa,  Al.  304 
radials,  and  Tuscaloosa,  excluding  thi 
airspace  between  the  main  and  this  alternate 
Hirway,"  and  substituting  the  words  "to 
Vulcan,  ."M,  " 

\'-245    (.'Vmended] 

By  removing  the  words  "Bigbee,  MS, 
excluding  the  airspace  al  and  above  8.000 
feet  MSI.  from  [ackson  to  Bigbee  '  and 
substituting  the  words  "Bigbee.  MS:  IVT 
Bigbee  082'  and  Tuscaloosa  ,\I,  :iCM'  radials. 
to  Tuscaloosa." 

V-325     {Amended] 

By  remo\ing  the  words  "Muscle  Shoais  AL, 
including  an  E  alternate  via  INT  Gadsden 
318*  and  Decatur.  AL.  130*  radials,  and 
Decatur."  and  substituting  the  words  "to 
Muscle  Shoals.  Al." 

V-541     jNew] 

From  Gadsden.  AL,  via  INT  Gadsden  318 
and  Decatur,  AL.  130°  radials:  Decatur;  to 
Muscle  Shoals,  AL 

V^55     IRevised) 

From  New  Orleans.  LA.  \ia  I»icayune.  MS: 
Eaton.  MS;  to  Meridian.  MS. 

V-114     [Amended] 

By  removing  the  words  "to  New  Orleans. 
IJK."  under  the  pending  amendment  and 
substituting  to  words  "New  Orleans.  LA:  I\  I' 
New  Orleans  070*  and  Gulfporl.  MS,  247* 
radials;  Gulfport;  INT  Gulfport  344*  and 
Eaton,  MS.  171°  radials:  to  Ealtm  " 

V-543    |New| 

From  New  Orleans.  LA.  via  INT  New 
Orleans  357'  and  Eaton  221°  radials;  Eaton; 
INT  Eaton  010°  and  Meridian,  MS,  221° 
rudi.tls:  Meridian, 

V-56     (Amended) 

By  removing  the  words  ",  including  :i  south 
alternate  via  INT  of  Augusta  103°  and 
Columbia  236°  radials" 

V-115    lAmended] 

By  removing  the  words  ".  including  a  west 
diternate  via  INT  Chattanooga  028°  and 
Knoxville  243°  radials" 

V-140     [Amended] 

By  removing  the  words  "Razorback  .'\R. 
including  a  N  alternate  via  INT  Tulsa  059" 
and  Razorback  284°  radials:"  and  substituting 
the  words  "Razorback,  AR: ' 

V-1B5    ]  Amended] 

By  removing  the  words  "Knoxville. 
including  an  E  alternate  from  Sugarlo.il 


Mountain  to  Knoxville  via  INT  Sugarloaf 
Mountain  329°  and  Knoxville  069'  radials  ' 
and  SLibstituting  the  words  "to  Knoxville  " 

V-241     [Amended] 

B>  removing  the  words  ".  including  a  wesi 
alternate  from  Wiregrass  via  INT  Wiregrass 
002'  and  LaGrange  191"  radials  and 
LaCrange  ' 

(Sees.  307(a)  and  313(al.  Federal  Aviation  Ar! 
of  1958  (49  U.S.C.  1348(a)  and  1354(ai):  (49 
U.S,C  106(g)  (Revised,  Pub  L  97-449  Ianuar\ 
12. 1985)),  and  14  CFR  11.89' 

Issued  in  Washington,  D,C,.  on  March  19, 
1985 

lohn  W,  Baier, 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

\VR  Doc-  85-7028  Filed  3-25-8,5  8  45  rirr,} 
BIIXINQ  CODE^S10-1}-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1610 

Standard  for  the  Fiammabillty  of 
Clothing  Textiles;  Requirements  for 
Testing  and  Recordkeeping  to  Support 
Guaranties;  Correction 

agency:  Consumer  Product  Safety 

Commission, 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  issued  by  the  Com.mission  to 
amend  regulations  which  prescribe 
requirements  for  testing  to  support 
guaranties  of  products,  fabrics,  and 
related  materials  subject  to  the 
Standard  for  the  Flammability  of 
Clothing  Textiles,  The  rule  was 
published  in  the  Federal  Register  of 
December  14,  1984  (49  FR  48683-48690), 
This  action  is  nee  essary  to  correct 
typographical  errors  which  appear  in  the 
text  of  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Gomilla,  D:\:s.un  of 
Regulatory  Management,  Directorate  for 
Compliance  and  Administrative 
Litigation,  Consumer  Product  Safety 
Com.mission,  Washington,  DC.  20207; 
telephone:  (301)  492-6400 
SUPPLEMENTARY  INFORMATION: 

§1610.37    I  Corrected) 

The  following  correction  is  made  to 
the  amendment  of  16  CFR  1610,37 
published  in  the  Federal  Register  of 
December  14, 1984  (49  FR  48683),  On 
page  48689.  the  text  of  §  1610.37(c)(3)  is 
corrected  to  read  as  follows: 

•  *  *  *  • 

Ic)  •  •  • 

(3)  In  the  case  of  an  initial  guaranty  of 
a  fabric  or  related  material,  a  program  of 
reasonable  and  representative  tests  may 


consist  of  one  or  more  tests  of  the 
particular  fabric  or  related  material 
which  18  the  subject  of  the  guaranty,  or 
of  a  fabric  or  related  material  of  the 
same  "class"  of  fabrics  or  related 
materials  as  the  one  which  is  the  subject 
of  the  guaranty.  For  purposes  of  this 
§  1610,37,  the  term  "class"  means  a 
category  of  fabrics  or  related  materials 
having  general  constnictional  or 
finished  characteristics,  sometimes  in 
association  with  a  particular  fiber,  and 
covered  by  a  class  or  type  description 
generally  recognized  in  the  trade 
•         ■         «         •         • 

Dd'ed  MarLh  21  1985, 
Sadye  E,  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

(FR  Doc.  85-7166  Filed  3-2S-85.  8:45  am) 

BILLING  COOE  «3S»-01-M 


16  CFR  Parts  1610  and  1611 

Standards  for  the  Flammability  of 
Clothing  Textiles  and  Vinyl  Plastic 
Film;  Amendments  to  Implementing 
Regulations;  Correction 

AGENCY:  Consumer  Product  Safety 
Commission. 

action:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  issued  by  the  Commission  to 
amend  regulations  implementing  the 
flammability  standards  for  clothing 
textiles  and  vinyl  plastic  film  The 
am.endments  were  published  in  the 
Federal  Register  of  February  26,  1985  (50 
FR  7754)  to  announce  the  manner  by 
which  the  Commission  will  interpret  test 
results  in  certain  cases;  the  procedure 
the  Commission  will  use  to  determine 
whether  the  standard  for  clothing 


textiles  or  the  standard  for  v 


inyl  plastic 


film  is  applicable  to  certain  products; 
and  the  m.anner  by  which  the 
Commission  will  apply  the  test  ;n  the 
standard  for  vinyl  plastic  film  to  fabrics 
and  related  m.atenals  used  in  certain 
small  garments.  This  action  is  necessary 
to  correct  a  typographical  error  and  an 
omission  in  the  text  of  the  final  ,-ule, 

FOR  FURTHER  INFORMATION  CONTACr 

Elizabeth  Gomilla,  Division  of 
Regulatory  Management,  Dirtctu.-ate  for 
Compliance  and  Administrative 
Litigation.  Consumer  Product  Safety 
Commission,  Washington   D  C  20207. 
telephone:  (301]  492-64CK3 

SUPPLEMENTARY  INFORMATION:  The 

following  corrections  are  m.ade  to  the 
rule  amendmg  regulations  in  Part  1610 
and  Part  1611,  published  in  the  Federal 
Register  of  February  26. 1985  (50  FR 
7r,')+-7r64): 
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1.  On  page  7761,  in  §  1610.32(a),  the 
word  "procedure"  is  corrected  to  read 
"procedures," 

2.  On  page  7762,  the  fir.st  sentence  of 

§  1611.32(b)(2)(ni)  is  corrected  to  read  as 
follows:  If  only  one  specimen  of  the  set 
of  five  specimens  ignites  and  burns  the 
stop  cord  with  failing  results,  test 
another  set  of  five  specimens  from  the 
same  direction  of  processing.  ■    *    ' 

D.:)ted:  March  21.  \9Ro 
Sadye  E.  Dunn, 
SerreUiry.  Consumer  Product  Safety 

Comniission. 

(FR  Doc.  85-7172  Kilod  3-2.T-65:  fl.4.5  am] 
BILLING  CODE  635S-01-M 


leCFRPart  1611 

Standards  for  the  Flammability  of 
Clotfiing  Textiles  and  Vinyl  Plastic 
Film;  Amendments  to  Implementing 
Regulations 

Corn^ction 

In  FR  Doc,  85-4575  beginning  on  page 
7754  in  the  issue  of  Tuesday,  February 
26,  1985.  make  the  follnv.ing  correction: 

On  paj;e  7762,  first  column,  in 
§  1611.32.  paragraph  (b)(1)  is  inaccurate 
a.Td  should  have  app'Mred  as  set  forth 
below: 

§1611.32    ICorrectedl 

ih)[l)  In  the  application  of  the 
requirements  of  §  1611.3  of  the  S'  indard 
to  any  item  of  film,  coated  fabric,  or 
wearing  apparel,  compute  the  average 


burn  rate  from  five  specimens  burned 
transverse  to  the  direction  of  processing 
and  the  average  burn  rate  from  an 
additional  five  specimens  burned 
lengthwise  to  the  direction  of 
processing.  If  either  the  average  burn 
rate  from  the  five  specimens  burned 
transverse  or  the  average  burn  rate  from 
the  five  specimen  burned  lengthwise 
exceeds  1.2  inches  per  second,  the  test 

results  shall  be  interpreted  as  a  failure. 
•         *         •         *         * 

BILLING  CODE   1506-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFR  Part  282 
IDocket  No.  RV79-14I 

Order  of  the  Director,  OPPR  of 
Publication  of  Incremental  Pricing 
Acquisition  Cost  Thresholds  Under 
Title  II  of  the  NGPA 

agency:  Federal  Energy  Regulatory 
Cni-mission.  DOE. 

ACTION:  Order  Prescribing  Incremental 
Pricing  Thresholds. 

summary:  The  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  is 
issuing  the  incremental  pricing 
acquisition  cost  thresholds  prescribed 
by  Title  II  of  the  Natural  Gas  Policy  Act 
and  18  CFR  282.304.  The  Act  requires  the 
Commission  to  compute  and  publish  the 


threshold  prices  before  the  beginning  of 
each  month  for  which  the  figures  apply. 
Any  cost  of  natural  gas  above  the 
applicable  threshold  is  considered  to  be 
an  incremental  gas  cost  subject  to 
incremental  pricing  surcharging. 

EFFECTIVE  DATE:  April  1,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  A.  Williams.  Federal  Energy 
Regulatory  Commission,  825  N'.  Capitol 
Street,  \E..  Washington.  D.C.  20426. 
(202)  357-8500. 

SUPPLEMENTARY  INFORMATION:  Section 
203  of  the  NGPA  requires  that  the 
Commission  compute  and  m.ake 
available  incremental  pricing 
acquisition  cost  threshold  prices 
prescribed  in  Title  II  before  the 
beginning  of  any  month  for  which  such 
figures  apply. 

Pursuant  to  that  mandate  and 
pursuant  to  §  375.307(1)  of  the 
Commission's  regulations,  delegating  the 
publication  of  such  prices  to  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation,  the  incremental  pricing 
acquisition  cost  threshold  prices  for  the 
month  of  April  1985  are  issued  by  the 
publication  of  a  price  table  for  the 
applicable  month.  The  incremenidl 
pricing  acquisition  cost  threshold  prices 
for  months  prior  to  .A.pril  1985  are  found 
in  the  tables  in  §  282.304. 

List  of  Subjects  in  18  CFR  Fart  282 

Natural  gas. 
Kenneth  A.  Williams, 
Director,  Office  of  Pipeline  and  Producer 
Re^ulalion. 


Table  I.— Incremental  Pricing  Acquisition  Cost  Threshold  Prices 


JMI 


Calendar  year  1984 

Jan. 

Feb. 

1    Mar. 

Apr      1     May         June    1     July 

Aug. 

Sep. 

Oct.          Nov. 

Dec 

Incremefiial  Pricing  Threshold 

NGPA  Section  102  ThfeshokJ 

NGPA  Seclio.1  109  ThfeshoW _. _     . 

1J0-,  ot  No  2  Fuel  Oil  m  New  Yofti  City  ThroshoW 

S2.283 
3586 
2.359 
7  730 

$2  291 
3609 

1 1 —    ~r           ' ' 

'   $2299  1   S2  307      $2  315      $2  323      $2  331 

■     3  632!     3  656        3  680  !      3  705        3  730 

2  375        2  383        2  391   !     2  399        2.407 

7.570        8  550  ]     8  590        7  670        7.930 

$2338 
3  752 
2414 
7.740 

$2345 
3774 
2421 
7.650 

$2  352      S2  359 

3  797         3  821 
2  428        2  436 

7  9^n   ,       7  040 

$2  366 
3845 
2444 

..... 

r 



Jan. 

Calendar  year  1 985 

Feb 

Mar 

Apr.     ! 

! 

1 

Incremental  Pnarg  TtvcsJiotd „  . 

NGPA  Section  102  ThreshoW „.      . .         

S2373      $2,378 
3  809  !     3  890 
2452        2.457 
7.170  1      7310 

1                ' 
;   $2  3S3      $2  388  i 

3  911        3  932 
i      2i52        2  467  1 
'      7  090        6.920 
'                1                1 

NGPA  Section  109  ThreshoW „ „ 

130%  ol  No  2  Fuel  Oil  m  New  York  Cty  Threshold   , 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19CFR  Part  178 

IT.D.  85-531 

OMB  Approval  of  Information 
Collections  in  Customs  Regulations 

AGENCY:  Customs  Service,  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  by  setting  forth  a 
list  of  information  collections  contained 
in  the  regulations  and  displaying  the 
control  number  assigned  by  the  Office  of 
Management  and  Budget  (OMB].  The 
Paperwork  Reduction  Act  of  1980 
requires  federal  agencies  to  obtain  OMB 
clearance  for  information  collections 
that  the  agency  imposes  on  the  public. 
This  listing  furnishes  a  way  for  the 
public  to  determine  that  the  paperwork 
burdens  imposed  by  Customs  have  been 
approved  by  OMB  and  comply  with  the 
Paperwork  Reduction  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

K.ithleon  Katrhmark,  Paperwork 
M.magement  Staff.  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW.. 
Washington.  DC.  20229  (202-565-"559). 
EFFECTIVE  DATE:  March  26.  1985. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  9&-511.  94  Stat.  2812,  44  U.S.C. 
3501  et  seq]  establishes  policies  and 
procedures  for  controlling  paperw'ork 
burdens  imposed  on  the  public  by 
federal  agencies.  Pursuant  to  this  Act. 
by  a  document  published  in  the  Federal 
Register  on  March  31.  1983  (48  FR  1366G) 
the  Office  of  Management  and  Budget 
(OMB)  promulgated  rules  implementing 
the  Act.  The  OMB  rules  are  codified  at  5 
CFR  Part  ^320  Pt  <:(-q 

§  178.2    Listing  of  OMB  Control  Numbers. 


One  aspect  of  OMBs  o\  ersight 
function  is  the  review  and  approval  of 
information  collections.  Generally, 
information  collections  include  any 
requirement  or  request  for  persons  to 
obtain,  maintain,  retain,  report,  or 
publicly  disclose  information.  OMB 
analyzes  such  requests  for  three  basic 
requi.'-ements.  First,  the  collection  of 
information  must  be  necessary  for  the 
proper  performance  of  the  agency 
functions.  Second,  the  request  for 
information  or  records  must  not 
duplicate  information  otherwise 
accessible  to  the  agency.  Third,  the 
information  must  have  practical  utility. 

When  an  information  collection  is 
approved  by  OMB,  it  is  issued  a  control 
number.  The  control  number  provides  a 
simple  and  effective  way  to  inform  the 
public  that  a  particular  information 
collection  has  been  approved  by  OMB 
pursuant  to  the  Paperwork  Reduction 
Act. 

This  document  amends  the  Customs 
Regulations  in  19  CFR  Chapter  I  by 
adding  a  new  Part  178  which  lists  the 
information  collections  contained  in  the 
regulations  and  their  respective  control 
num.bers  as  assigned  by  OMB. 

Part  178  will  be  amended  to  reflect  the 
approval  of  new  information  collections 
as  well  as  the  deletion  of  collections  no 
longer  found  to  be  necessary. 

Executive  Order  12291,  Regulatory 
Flexibility  Act,  Inapplicability  of  Public 
Notice  Requirement 

Although  this  document  creates  a  new 

part  in  the  Customs  Regulations 
contained  m  19  CFR  Chapter  I,  it  is 
merely  a  listing  of  the  status  of  other 
already  published  regulations. 
Therefore,  the  requirements  of  E.O. 
12291.  the  Regulatory  Flexibility  Act, 
and  the  notice  and  public  comment  and 
delayed  effectiv  e  date  requirements  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  552)  are  not  applicable  to  this 
document. 


Drafting  Information 

The  principal  author  of  this  document 
was  John  E,  Doyle.  Regulations  Control 
Branch.  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service,  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  178 

Reporting  and  recordkeeping 
requirements.  Paperwork  requirements. 
Ci)'.;ections  of  information. 

Chapter  I  of  Title  19.  Code  of  Federal 
Regulations  (19  CFR  Chapter  I),  is 
amended  by  adding  a  new  part,  Part  1~8, 
titled,  "Approval  of  Information 
Collection  Requirements",  to  read  as 
follows: 


PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

Sees 

178.1  Purpose. 

178.2  Listing  of  OMB  Control  Numbers. 

Authority:  R  S  251,  as  amended,  sec.  624. 
46  Stat  759.  7-A  Stat.  14;  Pub.  L  96-511.  94 
Stat.  2812,  44  L'  S  C.  3501  el  seq. 

§  178.1     Purpose. 

This  par!  sets  forth  the  control 
numbers  assigned  to  information 
collections  of  the  Customs  Service  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980.  Pub  L.  96-511.  This  part 
complies  with  the  requirements  of  the 
Paperwork  Reduction  .^ct  of  1980,  and 
implements  regulations  promulgated  by 
the  Office  of  Management  and  Budget. 
(5  CFR  1320,7(0(2).  1320,12(d)  and 
1320, 13(j))  which  require  that  agencies 
display  a  current  control  number 
assigned  by  the  Director  of  the  Office  of 
Management  and  Budget  for  each 
agency  information  collection. 


19  CFR  Sectroo 


§!(  4  20.  4  23.  and  4.24  . 

§497 

§6,14 

§101 


§'C8(c) 

§  iOSa(b)(1) 
§  10  8a(b)(2) 


§  10  9(e) 

§§  10  24.  lez.tc. 


§  10  41b 

§  i0  4ib(e) 

§  10  48 

§i0  6'(a)(2) 

§  '0  67(a)(3) 


Descnption 


OMB 


No. 


Certlficatton  ol  payment  oMo'ir.age  ia>  ^ ,^       «_„„.....„. 1  15i&-Oii3 

Application  (Of  loreign  vessel  lo  engage  '-  sa'vajf  opfauon'repofl  oi  saivaj*  ope-aiion \  l5i5-0'32 

Report  of  aifcrall  arnvmg  m  tne  j  S   via  ^  S    Menca^  woe'  'i'5-0098 

Declaralioo  ol  tofeign  shippe-  th«t  u  S   arlK;ies  we'e  e»[)o"eo  ana  'e'd-nec  wimoul  having  beer  aa>anceo  /-  vS'ij*  y  •'no-oveo  'r  ^5'5-ao96 

condition 

Declarahon  oi  pe'son  wnc  pe-'o"nec  'epars  >  ar.o'aiions  acoaa  on  ai«;ies  ciponea  to'  mat  ou-pcse  i5i5-0'37 

Declaration  by  pe'Son  ab'oaa  wnc  'ecwveo  anc  rs  reiufmng  ancles  lo  t^e  l.  S  mat  oo  not  conform  ic  sampiet  or  soeci'.iaiions  1515-0108 

Dedaral-on  by  owne-   importer   consignee  O'  age"'  ma'  a  it  es  Bemj  -e  rnporied  inio  US   were  previousN  mponeo   wif^  payrnent  1515-0106 

0'  duty   and  e*poried  wt*ioji  benein  o'  3ra%vt)acii 

Declaration  by  pe'son  wt^c  per^orrned  processing  pr  anic-es  enpoieo  i^O"*  ir^  u  S    wniie  tr>e  ariicies  were  atyoao  ISIS-OIIO 

Declaration  by  foreigr>  assenibier  ana  enao'semenr  by  impone*  tnat  atictes  were  assembled  in  wno'e  or  i*-  pan  ^fyr-  'aoncaiad  1515-0066 

components  f'^t  we'e  products  of  tne  ^  S  I 

Requirement  to  cea*'.  anc  conspicjousfy  ma'^  seribi',  numDe*e-3  sutjsianiiaiiy  ncwOe's  or  cctano'S  ...„ „.,  1515-0116 

Requirement  tc  ^eec  adeqjafe  -ecords  or  current  states  o'  se'iatfv  numbered  substantia'  noioer*  or  containers  '  15i5-0i0i 

Declaration  by  ongmaii^s  ariist   or  seiier  or  snippe'   tna'  wor»  o'  an  being  imponeo  mic  tr>e  l,  S   is  ar  ong,na'  wor»  o'  art  1515-011B 

Declaration  b>  iceign  smpper  aescnomg  tne  specific  use  ic  when  articles  enported  frpm  u  S   for  scientific  or  eOucationa  ojrposes  1515-0106 

and  riow  being  'etumed   were  put  wnne  abroad 

Declaration  oi  uiti.mate  consignee  o'  articles  p'eviousy  exporled  from  U,S  for  scientil.c  or  educational  pj'poses   anc  no«  bemg  1515-0104 

returned,  ti^at  socf"  artices  nave  no*  been  cnangeo  m  condmon  wtiile  at>road  i 
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19  CFR  SecUon 


1 10.107.. 
{  10  137 


i  10  138       _ 

K  10  191-10198.. 
i  12  130(c)    .. 

{  19.2 

119.3 


{  19  13(b) 
J19U(C) 

119.17 


{  19  19.. 
1 19.40.. 
i  19.42.. 
1 19.46.. 


}  103  14 „ 

§«lli2i.  11122.  ancJ11123. 

}  1 1 1  3C<d) 

5  112  29<b) 


}  11249... 
1 133  2 

53133,12.  133.13 
Ml '3  32.  133  33 


H'«' 81-141  83.  141.86 

}  147.11(c) „ 

i  1772 

3  177.5 .„ 

j  177.11 

K  191  0-191  166 _ 

i  191  S3 ...; „.. 


Descr.ption 


OMB 
control  No 


Report  ->(  person  wro  sent  griicie  'rom  loreign  coun<Ty  o»  o*  pefson  m  US  (of  ««tiose  •ccoont  an  article  was  'ecetved,  lo  lustify 

d'j'v  i^ee  entry  of  artfctes  'rnpofted  under  condrttona  o(  emergency 
Reourement  ot  tmponer  to  maintain  accurate    aelaiied  records  on  use  or  otfver  disposition  ot  imponed  mercTiandise  tor  "actu* 

use  ■  duty  assessment  requtrem^.its 

Certrficate  ol  •mportor  to  yer:^y  actual  jse  d<  amcies  mported  duty-lree  o<  at  8  reduced  rate  of  duty  urider  actual  use  prov^sioni 

Claim  tor  duty-tree  entry  ol  ettgibte  articles  under  trie  Canbeean  Basm   nrtiaBve 

Declaration  o<  marxjtaclurer,  proOucer  eroon*  w  importer  ol  "extiies  or  lentiie  producls  as  to  country  ol  ongir  ol  such  article 

Information  to  Be  supoiied  Oy  owner  or  lessee  «i  sucpon  ol  aopucation  tc  e^ta£)«s^  a  txjfx»o  w^rsnouse  'acuity 

App'^ation  to  alter   rekx:ate   or  drsconiinoe  a  t)orx3e<?  warencnise  'lat  ol  er*iptcyees  engaged  in  ttie  carnage,  receiving,  storage  Of 

delivery  ol  Oooded  merctianc^ise 

Apc-ication  lor  esta!)iisnr^ent  ot  a  -nan^^facturrig  *arenoase „ „ 

Appkcation  by  proprieior  ol  tjonoeo  ma,-.uiBctufing  w&renouaa  »  receive  therein  domestic  merehandise  to  be  used  m  cormectton 

wth  tne  marxitacture  ol  articits 
Application  by  rnanutacturer  to  bond  (or  discoriir'je  a  previously  bonded)  eslabitsbment  engaged  in  the  smelting  or  refining  of 

metai-beapng  matena's 

Record  o*  smelting  and  refining  operaiion  snoww>g  receipt  and  disposition  of  eacb  shipment  of  materwl 

Application  for  estabiisriment  ol  a  cc.ntatner  statior^  „..„...„»«„.. 

AppiicatKin  by  container  statior  ooerator  to  trarister  a  container   iritact   to  a  station ..„„ 

List  of  persons  employed  by  container  sution  operator  n  moving  receiving,  jtocng  or  deiivenng  ifnported  rtiercbandise 

Osciosure  tjy  Customs  of  mformanon  on  cargc  Ceciarations  o!  inward  vessel  rranifests 

ReqLjirarnant  thai  licensod  cus'oms  oroners  must  neec  cunent  recc^  of  all  accc<jnts  and  ail  financial  transactions  as  a  broker 

Triennial  reporting 'OQuirement  ol  S!?.tjs  as  active  ir  «aciTve  by  customs  brotiors    

ReciBerient  to  lur-i.sn  a  cur-ent  list  of  otficera,  members  o-  employees,  of  a  customs  cartage  or  lighterage  establiahmenl  upon 

r6<Jly<3St 

Request  by  cartmar-  or  iigniprman  foe  temporary  identification  cart)  pending  issuance  ol  permanent  identification 

App*icat>on  to  rectxd  a  traaornarli  „ „ 

Apc'ication  to  record  a  trade  name „ _ _«„.«... ™.„.„„.™....„«.„.,™..„„ „ „„„ 

Apci<caiJoo  to  record  a  copy'i^nt  ^ „ „ „...„.„.„«,„.„,. .,, ,. ,,  ^ 

Raqijremeni  as  to  the  existence  and  contents  a*  special  customs  invoices  special  surnmary  invoices  or  commercial  invoices 

Re<>iiremeni  to  use  a  special  torm  of  entnr  tor  a.".«;ies  entered  ntc  _  S   lor  exhibition  purooses  under  tne  Trade  Fair  Act  of  1959 

(Requirements  as  tc  irym  and  contents  ol  reoviests  *or  adrriinistratrve  -ulings  , „ 

Beqoirameni  to  riotify  Customs  of  a  change  m  alat-js  ot  any  transaction  currenity  the  subiect  ol  an  administrative  ruling  raqusst 

fie-.ijirernem  as  lo  form  and  corterts  ol  'equesls  lor  advice  from  Customs  field  officers  or  others 

Petordkeepmg  and  reporting  -0Quiremer-,s  regaling  to  drawbacks 

Rerju»ement  as  lo  form  and  contents  of  exportar  s  chro.iological  summary  o«  exports  uaad  m  support  of  drawback  claims 


1515-0130 

1515-0091 

1515-0109 
1515-0112 
1515-0140 
1515-0121 
1515-0134 

1515-0136 
1515-0133 

1515-0127 

1515-0135 
1515-0117 
1515-0142 
1515-0138 
1515-0124 
1515-0089 
1515-0100 
1515-0126 

l&15-0'2e 
1515-0114 
1515-0' 19 
1515-0097 
1515-0120 
1515-0106 
1515-0102 
1515-0129 
1515-0103 
1515-0094 
1515-0090 


Dated;  M  trch  21,  1985. 
George  C.  Corcoran,  Jr., 

Acting  Commissioner  of  Customs. 

[FR  Doc  fl,>-:'li)0  Filed  3-25-85;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Parts  629  and  630 

Job  Training  Partnership  Act; 
Maximum  and  Minimum  Limitations  on 
Expenditures 

AGCNCV:  Employment  and  Training 

Administration.  Labor. 
ACTION:  Final  Interpretations. 

summary:  On  September  18. 1984.  the 

EmpldN  n"r:t  and  Training 
Administriifi^m  nf  the  Department  of 
Labor  puhl'shed  in  the  Federal  Register 
its  interpretation  of  a  number  of 
minimum  and  maximum  limitations  on 
expenditures  contained  in  the  Job 
Training  Partnership  Act  (JTP.A).  The 
Department  indicated  that  it  would 
accept  comments  on  its  interpretations 
through  October  18.  1984.  Outlined 
below  are  the  com.ments  received  and 
the  Department's  response  to  such 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Robert  N,  Colombo.  Telephone:  202- 
376-6093. 


SUPPLEMENTARY  INFORMATION:  A  total 
of  32  com.ment  letters  was  received.  Of 
these,  19  were  from  16  different  States, 
and  13  were  from  local  service  delivery 
areas  (SDAs),  private  industry  councils 
(PICs)  and  community  agencies.  The 
comments  covered  six  major  concerns, 
as  well  as  a  number  of  individual  areas. 
Following  is  a  listing  of  each  concern, 
the  Department's  response  and  our 
explanation  for  the  response. 

Departmental  Comment 

It  should  be  noted  that,  in  publishing 
its  interpretations,  the  Department  was 
issuing  policy  only  in  terms  of  reviewing 
compliance  with  regard  to  the  minimum 
and  maximum  limitations  on 
expenditures.  In  no  way  were  the 
interpretations  intended  to  suggest  that 
funds  should  be  expended  over  a 
protracted  period  of  time,  nor  do  they 
alter  the  fact  that  the  funds  are 
appropiated  by  the  Congress  for  use  in  a 
particular  program  year.  While  the  Act 
provides  that  each  year's  appropriation 
may  be  expended  over  a  three-year 
period,  the  Congress  generally  expects 
that  funds  be  utilized  effectively  (iuring 
the  year  for  which  the  funds  are 
appropriated.  Nothing  in  these 
interpretations  should  be  construed  to 
suggest  otherwise. 

Concerns  and  Responses 

1.  Measuring  compliance  on  the  basis 
of  allotments  versus  some  other 
measurement,  such  as  expenditures. 


Response.  The  Department  feels  that 
using  allotments  as  the  basis  for 
determining  compliance  with  the 
minimum  and  maximum  limitations  on 
expenditures  contained  in  the  Act  is 
consistent  both  with  the  language  and 
the  intent  of  the  Act. 

The  Act  limits  the  amount  of  funds 
that  may  be  used  for  the  costs  of 
administration  to  not  more  than  15 
percent  of  the  funds  available  for  any 
fiscal  year  (read  "program  year") 
(Section  108(a)).  Not  more  than  30 
percent  of  the  funds  available  for  any 
fiscal  (program)  year  may  be  expended 
for  the  combined  costs  of  administration 
and  participant  support,  pursuant  to 
Section  108(b),  unless  a  waiver  has  been 
granted  for  the  costs  of  participant 
support  (Section  108(c)),  The  JTPA 
regulations,  at  20  CFR  629.39(c)(1), 
restate  the  requirement  to  make  it  clear 
that  not  less  than  70  percent  of  the  funds 
may  be  expended  for  the  costs  of 
training,  with  limited  specified 
exceptions. 

Section  203(b)(1)  establishes  the 
requirement  that  40  percent  of  the  funds 
provided  in  accordance  with  the  job 
training  plan  shall  be  expended  to 
provide  services  to  eligible  youth, 
except  that  the  level  of  service  may  be 
adjusted  (Section  203(b)(2)).  Section 
104(a)  specifies  that  the  job  training  plan 
is  for  a  period  of  two  program  years. 

The  Act  further  provides  that  funds 
are  available  for  expenditure  or.!y 
during  a  three-year  period  covering  the 
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program  year  for  which  the  funds  are 
obligiited.  plus  the  next  two  program 
years  (Section  161(b)). 

If  the  requirements  applied  to 
expenditures  rather  than  allotments,  to 
be  in  compliance  an  SDA  would  have  to 
meet  the  70-30-15  requirements  against 
all  funds  each  year  over  a  three-year 
period  at  the  end  of  which  time  all  funds 
from  the  first  year  should  have  been 
expended.  Therefore,  tracking  on  an 
expenditure  basis,  in  addition  to  not  in 
any  way  ultimately  reducing  the 
expenditure  requirements  of  the  Act, 
would  also  require  that  expenditures 
against  each  year's  allotment  be  tracked 
separately. 

The  Department  feels  this  is 
considerably  more  restrictive  than  our 
position,  and  creates  much  greater 
recordkeeping  requirements.  The 
Department  has  chosen  to  take  the 
broadest  view  of  measuring  compliance 
with  these  requirements,  that  is.  using 
allotments  as  the  basis  for  reviewing 
compliaace  over  the  course  of  the  two- 
year  job  training  plan.  Allotments 
remain  available  for  expenditure  into  a 
third  program  year,  and  corrective 
actions  may  involve  expenditures  in  this 
third  year  to  meet  the  minimum  and 
maximum  expenditure  limitations  for 
the  allotment.  By  using  allotments  as  the 
basis  for  measuring  compliance,  a 
specific  amount  is  set  aside  for 
expenditure,  no  matter  when  during  the 
course  of  a  one-to-three-year  period  the 
amount  is  actually  expended. 

2.  Measuring  compliance  against  the 
two-year  job  training  plan  rather  than 
the  three  years  provided  under  the  Act 
for  expending  the  funds. 

/la^ponse.  The  Department's 
interpretation  does  not  and  did  not 
intend  in  any  way  to  limit  the  three 
years  the  Act  provides  for  expending 
each  year's  allotment.  This  includes  the 
three-year  period  for  expending  the  70 
percent  of  each  year's  allotment  that 
must  be  expended  for  training. 

The  Department's  interpretations  did 
bring  consistency  to  the  required 
timeframes  for  meeting  ihe  maximum 
and  minimum  requirements.  For 
instance,  section  108  implies  that  the 
lime  period  to  be  used  for  determining 
compliance  with  the  15  percent 
administrative  maximum  is  each  fiscal 
(program)  year.  On  the  other  hand, 
section  2031b)(l)  is  fairly  clear  that  40 
percent  of  the  funds  available  must  be 
expended  for  youth  in  accordance  with 
the  job  training  plan.  Pursuant  to  section 
104(a).  the  job  training  plan  is  a  two- 
year  document  and  it  is  the  basis  for 
local  program  operations. 

Given  the  above,  and  especially 


recognizing  that  the  two-year  plan  is, 
under  the  Act,  the  document  from  which 
all  actions  flow,  the  Department 
established  a  two-year  period  as  the 
period  for  establishing  compliance  or 
non-compliance  with  the  minimum  and 
maximum  requirements  contained  in  the 
Act. 

However,  as  stated  above,  this  does 
not  preclude  funds  from  the  first  year  of 
the  first  two-year  plan  which  are 
unexpended  at  the  end  of  the  second 
year  from  being  carried  forward  and 
being  used  for  authorized  purposes  in 
the  first  year  of  the  seond  two-year  plan. 

It  does  require  the  State  to  make  a 
determination  of  compliance  or  non- 
compliance and.  where  it  finds  non- 
compliance, to  implement  appropriate 
corrective  action.  It  also  requires  an 
SDA  to  track  separately  any  funds 
carried  over  into  the  third  year; 
however,  this  would  be  limited  only  to 
the  funds  carried  over.  It  does  not 
require,  as  tracking  on  a  straight  three- 
year  basis  would,  the  tracking  of  each 
year's  allotment  separately. 

If  an  SDA  failed  to  meet  one  or  more 
of  the  minimum/maximum  limitations  at 
the  end  of  the  two-year  local  job 
training  plan  period  and  carried  over 
funds  into  the  third  year,  it  is  the 
Departments  assumption  that  an 
appropriate  corrective  action  would  be 
to  meet  the  requirement  of  the 
minimum/maximum  limitation(s)  within 
the  third  year. 

3.  Accounting  for  9-month  transition 
period  funds  carried  forward  into  the 
first  program  year. 

Response.  The  De  partment  indicated 
in  the  September  18.  1984,  Federal 
Register  Notice  that  it  would  accept 
interpretations  developed  by  the  States 
through  June  30,  1984.  The  intent  of  this 
statement  was  that  whatever 
interpretations  were  implemented  by  the 
States  with  respect  to  the  9-month 
transition  period  funds  would  be 
accepted  by  the  Department;  provided, 
of  course,  that  such  interpretations  are 
consistent  with  the  Act.  Interpretations 
could  not,  for  instance,  change  the 
requirements  that  70  percent  of  the 
funds  be  expended  for  training  and  40 
percent  for  youth. 

4.  The  Governor,  rather  than  the 
Secretary,  has  the  prerogative  to 
determine  what  constitutes 
"compliance"  with  respect  to  minimum 
and  maximum  expenditure 
requirements. 

Response.  It  is  the  responsibility  of 
the  Secretary  of  Labor  to  provide 
appropriate  and  necessary 
interpretations  of  the  Act.  With  respect 
to  the  particular  issues  herein  discussed, 
the  Department  is  in  receipt  of  numerous 


letters  and  has  received  numerous 
phone  calls  from  all  parts  of  the  country 
on  these  issues.  Members  of  the 
employment  and  training  community, 
including  members  of  Congress. 
requested  that  standardized 
interpretations  of  these  matters  be 
issued  in  order  to  avoid,  among  other 
things,  serious  audit  questions. 
In  order  to  comply  with  these 
requests,  the  Department  issued  the 
interpretations  contained  in  the 
September  18.  1984.  Federal  Register 
Notice  regarding  how  the  Depdr:ment 
would  view  these  issues.  The 
Department  did  not  intend  and  does  not 
feel  that  these  interpretations  in  any 
way  restrict  the  authority  and 
responsibility  of  the  Governors  or 
States,  or  private  industry  councils,  to 
determine  policy  in  these  areas  so  long 
as  those  policies  are  consistent  with  the 
Act  and  regulations.  The  Department 
has  merely  provided  s\hat  it  considers 
to  be  a  fair  and  reasonable  manner  for 
assuring  compliance  from  the  Federal 
standpoint,  with  the  minimum  and 
maximum  expenditure  requirements 
contained  in  the  Act. 

5.  Retroactive  effective  date  of 
interpretations. 

Response.  This  issue  was  raised  by  4 
States.  While  the  Department 
appreciates  the  concerns  expressed  by 
the  States,  it  does  not  feel  that,  based  on 
the  responses,  the  establishment  of  a 
retroactive  date  creates  an 
unreasonable  burden.  Further,  since  the 
interpretations  are  based  on  the  two- 
year  job  training  plan,  which  under  the 
law  became  opcrationul  on  July  1,  1984, 
the  Department  feels  that  it  either  had  to 
make  the  interpretations  effective  July  1. 
1984.  or  July  1.  1986.  The  Department" 
feels  that  waiting  until  July  1.  1986, 
would  not  meet  the  needs  of  recipients 
and  subrecipients.  Making  the 
interpretations  effective  Jul\  1,  1985.  in 
the  middle  of  the  two-year  job  training 
plan,  would  have  been  confusing  and 
probably  unmanageable.  Once  again. 
however,  the  Governors  are  the  parties 
responsible  for  interpretation  and  may 
set  their  own  policies  and  take 
subsequent  appropriate  actions. 

6.  Applicability  of  interpretations  to 
section  202(b)  22  percent.  Title  II-B  and 
Title  III  funds. 

Response.  The  Department  was  not  in 
receipt  of  any  correspondence 
suggesting  that  there  would  be  problems 
with  respect  to  the  minimum  and 
maximum  requirements  insofar  as  these 
funds  are  concerned.  Further,  generally 
the  limitations  do  not  apply  to  the  22 
percent  funds.  The  requirements  that  do 
apply  are  spelled  out  in  20  CFR  629.39 
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(b)  iind  (d).  Likewise,  funcis  lor  the  I  itle 
11-B  program,  as  well  as  the  Secretary's 
Title  HI  national  reserve  funds,  are 
exclusions  to  the  70/30  percent 
requirements  per  20  CFR  629.39(d).  With 
respect  to  Title  111  forniula-dllotted 
funds,  these  funds  are  provided  to  the 
States,  which  are  responsible  for 
administering  the  funds.  It  is  the 
responsibility  of  the  Stales,  within  the 
constraints  of  the  Act  and  regulatujns,  to 
determine  policy  with  regard  to  these 
funding  sources. 

7.  Individu.il  .M.scellaneous 
Comments. 

a.  Establishment  of  sanctions  for  non- 
compliance. 

Rfiipoiist:  The  Department's 
inttTpretaiions  provide  that  the  States 
shdll  be  responsible  for  determining 
-ippropriate  c(jrrective  actions.  Such 
corrective  actions  would  of  necessity 
have  to  be  consistent  with  the  two-year 
pidn  approved  by  the  State  and  the 
reasons  for  non-compliance,  which 
would  have  to  be  determined  by  the 
State. 

b.  Carryover  of  training  funds  info  a 
third  program  year. 

R-'sponse.  The  Department's 
interpretations  do  not  prohibit  (he 
carryover  of  funds  into  a  third  program 
year.  The  interpretations  do  provide 
that,  where  the  funds  are  not  expended 
within  the  two  years  of  the  Stale- 
approved  job  training  plan,  in 
accordance  with  the  job  training  plan, 
the  State  should  implement  whatever 
corrective  actions  may  be  appropriate. 

c.  Pooling  of  administrative  funds  at 
the  SDA  level. 

Rrspoii.ie.  The  interpretations  were 
not  designed  to  address  the  issue  of 
pooling  administrative  funds. 
Regulations  at  20  CFR  629.39(g)  provide 
the  Governors  wiih  authority  to  provide 
for  the  pooling  of  administrative  funds 
ai  the  SDA  level. 

d.  Excess  matching  funds. 
Rfspuiisf.  The  interpretations  were 

not  designed  to  address  the  issue  of 
excess  matching  funds. 

e.  Subagreement  closeout  every  two 

years. 

Ri'sponse.  The  interpretations  were 
not  designed  to  address  the  issue  of 
subagreement  closeout. 

SiRond  al  Washington.  D.C..  this  8th  day  of 

M  inh  I^HS. 

Frank  C.  Casillas, 

A:isistanl  St^crrlary  for  Employ  nuuH  uiul 
Trnininfi. 

jIR  \)v,c  8,S-7135  Kilrd  3-25-85;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520       \ 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
Trimethoprim  and  Sulfadiazine 
Tablets;  Correction 

agency:  Food  and  Di-ug  Administration. 
ACTION:  Final  rule:  correction. 

summary:  The  Food  and  Drug 
.'Xdministration  is  correcting  a 
typographical  error  in  a  document  that 
published  in  the  Federal  Register  of 
March  12.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L,  Gordon   Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301^43-6243. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  8.5-5773  appe.iring  on  page  9800  in 
the  issue  of  Tuesday,  March  12, 1985,  in 
the  amendment  to  §  620.2610(b),  in  the 
third  column,  last  line  of 
"Supplementary  InfOTmation,"  "17220'"  is 
corrected  to  read  "017220". 

Dated:  March  21, 198$. 
Richard  A.  Camevale, 

Acting  Associate  Director  for  New  Anima/ 
Drug  Evaluation. 

IFR  Doc.  85-7175  Filed  S-25-85:  8M.5  am) 
Billing  code  4i6o-ot.M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
IT.D.  80141 

Income  Tax — Energy  Investment 
Credit  for  Leased  Qualified  Intercity 
Buses 

AGENCY:  Internal  Revenue  Service, 

Tri';;siiry. 

action:  Final  regulations. 

SUMMARY:  This  document  adopts  by 
Treasury  decision  aa  amendment  to  the 
regulations  relating  to  the  availability  of 
the  energy  investment  credit  for  leased 
qualified  intercity  buses.  The 
amendment  determines  the  eligibility  of 
a  taxpayer  for  the  energy  credit  when  a 
qualified  intercity  bus  is  leased.  This 
action  is  necessary  to  provide  the  public 
w^ith  guidance  needed  to  comply  with 
the  law. 

DATES:  The  amendment  to  the 
regulations  applies  t0  the  period 
beginning  on  January  1, 1980,  and  ending 


December  31,  1985.  and  is  effective 
January  1,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michel  A.  Daze  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue.  NVV..  Washington, 
DC.  20224.  Attention:  CC:LR:T  (202-5B6- 
3458.  not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  a  final 
amendment  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  48(1){16)  of  the  Internal  Revenue 
Code  of  1954,  relating  to  the  energy 
investment  credit  for  qualified  intercity 
buses.  Regulations  under  section 
48(1)(16)  were  originally  published  in 
proposed  form  in  the  Federal  Register  on 
September  3,  1982  (47  FR  38918).  Those 
proposed  regulations  were  adopted  in 
part  by  Treasury  decision  and  published 
in  the  Federal  Register  on  October  9. 
1984  (49  FR  39540).  A  rule  relating  to 
leased  buses  was  reserved  and 
reproposed  in  the  same  issue  of  the 
Federal  Register  (49  FR  39571).  One 
comment  was  received  with  respect  to 
the  newly  proposed  rule  for  leased 
buses  and  was  supplemented  by 
testimony  at  a  public  hearing  held  on 
January  9,  1985.  With  only  minor 
revision,  the  proposed  amendment  to  the 
regulations  under  section  48(1)(16)  is 
adopted  by  this  Treasury  decision 

Transitional  Rule  for  Lessors 

Section  48(l)(16)(.-\)  allows  the  energy 
investment  credit  (energy  credit)  for 
qualified  intercity  buses  (qualifying 
buses)  to  common  carriers  regulated  by 
the  Interstate  Commerce  Commission  or 
an  appropriate  State  agency  and 
engaged  in  the  trade  or  business  of 
furnishing  intercity  passenger 
transportation  or  intercity  charter 
service  by  bus.  Under  the  regulations 
proposed  on  September  3,  1982,  the 
energy  credit  would  have  been  allowed 
for  a  leased  intercity  bus  if  the  bus 
qualified  according  to  its  use  by  the 
lessee.  If  the  lessee,  but  not  the  lessor. 
was  a  regulated  common  carrier,  the 
lessor  could  either  take  the  energy  credit 
itself  or  pass  it  through  to  the  lessee 
under  section  48(d).  Because  section 
43(I)(16)  specifically  requires  that  the 
taxpayer  obtaining  the  energy  credit  be 
a  regulated  common  carrier  engaged  in  a 
particular  trade  or  business,  the 
amendment  proposed  on  October  9 
1984.  would  allow  only  a  common 
carrier-lessee  that  uses  a  qualifying  bus 
in  its  trade  or  business  to  claim  the 
energy  credit  if  passed  through  to  it 
under  section  48  (d)  by  the  lessor.  In  the 
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event  that  a  lessor  acted  in  rehance  on 
the  regulations  as  originally  proposed, 
the  amendment  proposed  on  October  9, 
1984,  would  apply  only  to  leasing 
transactions  entered  into  after  that  date. 

The  proposed  transitional  rule 
provided  that,  if  a  leased  bus  is  energy 
property  and,  on  or  before  October  9. 
1984.  the  lessor  and  lessee  enter  into  a 
binding  contract  under  which  the 
amount  of  the  lease  payments  cannot  be 
modified,  the  energy  credit  is  available 
to  the  lessor  even  if  the  lessor  is  not  an 
eligible  taxpayer.  The  comment 
explained  that  with  respect  to  a  bus 
leased  and  placed  in  service  before 
October  9. 1984.  the  lease  commonly 
provided  a  mechanism  to  modify  the 
amount  of  the  lease  payments  in  the 
event,  for  example,  that  the  bus  failed  to 
qualify  for  the  energy  credit  accordmg  to 
its  use  by  the  lessee.  The  transitional 
rule  as  adopted  makes  clear,  as 
suggested  by  the  comment,  that  an 
energy  credit  claimed  by  a  lessor  would 
not  be  disallowed  in  tiie  case  of 
qualifying  bus  leased  and  placed  in 
service  on  or  before  October  9, 1984. 

Separate  Pass  Through  of  Energy  Credit 

The  comment  also  explained  that  the 
prevalent  practice  is  for  lessors  to  retain 
the  investment  credit.  Because  the 
amendment  to  the  regulations  proposed 
on  October  9,  1984,  would  allow  only  a 
common  carrier-lessee  to  claim  the 
energy  credit,  the  comment  suggested 
that  a  lessor  be  allowed  to  continue  to 
retain  the  regular  percentage,  but  elect 
to  pass  through  the  energy  percentage  to 
the  lessee.  This  suggestion  is  not 
adopted.  Under  section  48  (d).  a  lessor 
may  elect  with  respect  to  any  new 
section  38  property  to  treat  the  lessee  as 
having  acquired  such  property.  Section 
48  (d)  (3)  provides  that  if  the  lessor  so 
elects,  the  lessee  shall  be  treated  as 
having  acquired  the  property  "for  all 
purposes"  of  the  subpart  (sections  46.  47 
and  48)  which  contains  the  rules  for 
computing  the  credit  for  investment  in 
certain  depreciable  property.  A  lessor, 
therefore,  is  not  permitted  to  elect  under 
section  48  (d)  for  purposes  of  applying 
the  energy  percentage  while  not  so 
electing  for  purposes  of  applying  the 
regular  percentage. 

E.xecutive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
Regulatory  Impact  Analysis  is  therefore 
not  required.  Although  a  notice  of 
proposed  rulemaking  that  solicited 
public  comment  was  issued,  the  Internal 
Revenue  Service  concluded  when  the 


notice  was  issued  that  the  regulations 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  did  not  apply  Accordingly. 
the  final  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  US  C.  Chapter  6). 

Drafting  Information 

The  principal  author  of  this  final 
amendment  to  the  regulations  is  Michel 
A.  Daze  of  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Tre<isury 
Dppartm.ent  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Tax  liability,  Tax  rates, 
Credits.  Adoption  of  amendments  to  the 
regulations 

According.  26,  CFR  Part  1  is  amended 
as  follows: 

Section  1.48-9{g)(8)  is  amended  by 
removing  the  language  "Leased  buses. 
[Reserved]"  and  adding  instead  new 
text  as  set  forth  below. 

§  1.48-9    Definition  of  energy  property. 

•  *  *  •  • 

(q)  qualified  intercity  buses — *  *  * 

(8)  Leased  buses,  (i)  A  bus  which  is 
leased  is  energy  property  only  if  it  meets 
the  requirements  of  paragraph  (q)(6)  (i), 
(ii),  and  (iii)  of  this  section,  the  lessee  is 
an  eligible  taxpayer,  and  the  bus  meets 
the  predominant  use  test  in  the  hands  of 
the  lessee.  If  a  leased  bus  is  energy 
property,  the  energy  credit  is  available 
only  to  the  lessee  unless  paragraph 
(q)(8)(iij  of  this  section  applies.  The 
lessor  must  elect  under  section  48(d)  for 
the  lessee  to  claim  the  energy  credit. 

(ii)  If  a  leased  bus  is  energy  property 
and,  on  or  before  October  9, 1984,  either 
(A)  the  lessor  and  lessee  enter  into  a 
lease  and  the  lessee  places  the  bus  in 
service,  or  (B)  the  bus  is  not  placed  in 
service  but  the  lessor  and  lessee  enter 
into  a  binding  contract  under  which  the 
amount  of  the  lease  payments  cannot  be 
modified,  then  the  energy  credit  is 
available  to  the  lessor  even  if  the  lessor 
is  not  an  eligible  taxpayer. 

(iii)  Notwithstanding  §  1.47-2(b)(l) 
(relating  to  the  effect  of  a  disposition  by 
the  lessee  on  the  credit  claimed  by  the 
lessor),  if,  by  reason  of  a  lease  or  the 
termination  of  a  lease,  a  bus  is  used  in  a 
taxable  year  subsequent  to  the  credit 
year  by  a  person  other  than  the  one 
whose  increase  in  operating  capacity 
determined  the  amount  of  qualified 
investment  for  the  energy  credit,  a 
disposition  of  the  bus  under  §  1.47- 
1(h)(2)  results.  However,  if  the  energy 
credit  for  a  bus  was  earned  in  a  taxable 


year  and  a  lease  of  the  bus  which 
qualifies  under  section  168(0(8)  (safe- 
harbor  lease)  is  entered  into  in  a 
subsequent  taxable  year,  the  safe- 
harbor  lease  is  not  a  disposition  of  the 
bus  and  the  lessee  under  that  lease  is 
treated  as  the  lessee  for  purposes  of  this 
paragraph  (q)(8).  For  the  requirement  to 
file  an  amended  return  if  the  energy 
credit  was  allowed  in  a  prior  taxable 
year,  see  §  5c.l68(rj|8|-6(b)(2)(ii) 
(Temporary  Income  Tax  Regulations 
under  the  Economic  Recovery  Tax  Act 
of  1981).  For  the  rule  for  determining 
v/hose  operating  capacity  dL'tcrmines 
qualified  investment  for  the  energy 
credit,  see  paragraph  (qi(9)|iil  of  this 
section.  For  the  rule  for  leases  to  related 
taxpayers,  see  paragraph  (q)(lU)(ii)  of 
this  section. 

This  Treasury'  decision  is  issued  under  the 
authority  contained  in  Code  section  "W).5 
(68A  Stal  917,  C6  U.S.C  7805). 
Ro8(;oe  L  Eg);er,  ]x.. 
Commissioner  of  Internal  Revenue. 

Approved:  March  12.  1985. 
Ronald  A.  Pearlman, 
Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  85-7022  Filed  3-25-85;  8:45  amj 
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26  CFR  Part  1 

IT.D.  80161 

Effect  of  Windfall  Profit  Tax 
Overpayments  on  Estimated  Income 
Tax  Payments 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  the  effect  of 
windfall  profit  tax  overpayments  on 
estimated  income  tax  payments  and 
penalties  in  light  of  the  changes  to  the 
tax  law  made  by  the  Technical 
Corrections  Act  of  1982.  These 
amendments  would  provide  rules  with 
respect  to  the  conditions  under  which 
overpayments  of  windfall  profit  tax  may 
be  taken  into  account  in  determ.ining  the 
amount  of  estimated  income  tax 
payments  and  the  amount  of  any 
penalty  for  underpayment  thereof. 

DATES:  These  final  regulations  apply  to 
windfall  profit  tax  overpayments  made 
for  taxable  years  ending  after  Februarj' 
29,  1980,  and  are  effective  after  February 
29,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gall  H.  Morse  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW.,  Washington, 
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DC  20224.  Attention:  CC:LR:T.  (202- 
5t  .6-3297). 

SUP*»LEMEMTARY  INFORMATION: 
Background 

Section  201  (|)  of  the  Technical 
Corrections  Act  of  1982  authorized  the 
promulgation  of  regulations  prescribing 
conditions  under  which  windfall  profit 
tax  overpayments  may  be  taken  into 
account  in  determining:  (1)  The  amount 
of  estimated  income  tax  payments  under 
sections  6015  and  61.^4  of  the  Coiie.  and 
(2)  the  amount  of  any  penalty  for 
underpayment  of  estimated  income  tax 
under  sections  6654  and  6655  of  the 
Code.  The  final  regulations  contained 
here;n  would  prescribe  these  conditions. 

On  March  26.  1984,  the  Federal 
Register  published  proposed 
amendments  (49  FR  11186)  to  the  Income 
Tax  Regulations  (:;6  CFR  Part  1)  that 
contained,  among  other  previsions, 
proposed  revisions  to  §  1.6655-1  and 
§  1  0655-2.  The  final  regulations 
contained  herein  include  amendments  to 
reserved  provisions  of  §  1.6655-1  and 
§  1.6655-2  as  proposed  on  Marc:h  26. 
1984 

On  Aiii^iis!  29,  1984,  the  Federal 
Register  published  proposed 
amendments  (49  FR  342401  to  the  Income 
Tax  Regulations  (26  CFR  Part  1)  under 
sections  6015,  6154,  6654,  and  6655  of  the 
Internal  Revenue  Code  of  1934.  There 
were  no  written  comments  received 
with  respect  to  the  proposed 
amendments.  There  were  no  requests  for 
a  public  hearing  and  a  public  hearing 
was  not  held.  The  regulations  are. 
therefore,  being  published  as  they 
appeared  in  the  notice  of  proposed 
rulemaking  published  on  August  29, 
1984. 

These  regulations  are  necessary  to 
implement  section  201  (j)  of  the 
Technical  Corrections  Act  of  1962  and 
are  to  be  issued  under  the  authority 
contained  in  sections  6015,  6154,  6654, 
6655.  and  7805  of  the  Interna!  Revenue 
Code  of  1954  (96  Stat.  2395  and  2396. 
68A  Stat.  917:  26  U.S.C.  6015.  6154.  6654. 
6R55,  and  7803). 

These  final  regulations  do  not  reflect 
amendments  to  sections  6015  and  66.")4 
made  by  sections  411  and  412  (a)  of  the 
Tax  Reform  Act  of  1984  (98  Stat.  788  and 
792). 

Explanation  of  Provisions 

Section  G015  (d)  and  6154  (c)  of  the 
Code  define  the  term  "estimated  tax"  by 
providing  a  calculation  to  arrive  at  an 
estimated  mcom.e  tax  amount.  The 
calculation  includes  a  reduction  for 
ovtrpayments  of  windfall  profit  tax  to 
the  extent  such  overpayments  are 
allowed  by  the  regulations.  Sections 


1.6015  (c)-l  (a)  (5).  1.6015  (d)-l  (b)  (4). 
and  1.6154-5  (b)  (2)  of  the  regulations 
provide  for  the  reduction  to  the  extent  of 
an  overpayment  of  windfall  profit  tax. 
An  "overpayment"  of  windfall  profit  tax 
is  defined  as  the  amount  by  which  the 
taxpayer's  aggregate  windfall  profit  tax 
liability  for  the  taxable  year  as  a 
producer  of  crude  oil  is  reasonably 
expected  to  be  exceeded  by  withholding 
of  windfall  profit  tax  for  the  taxable 
year. 

Sections  6654(g)  and  6655(0  of  the 
Code,  in  determining  the  amount  of  any 
penalty  for  the  underpayment  of 
estimated  income  tax.  define  the  term 
"tax"  as  an  amount  described  in  those 
sections  which  is  reduced  for 
overpayments  of  windfall  profit  tax  to 
the  extent  the  regulations  allow  such  a 
reduction.  Sections  1.0654-l(a](4)(v). 
1.6654-2(b)(l)(v).  1.6a5.5-l(b)(5)(ii)(B), 
and  1.66.55-2(cj(l)(ii)(B)  provide  for  the 
reduction  to  the  extent  of  an 
overpayment  of  windfall  profit  tax.  An 
"overpayment"  of  windfall  profit  tax  is 
defined  as  the  amount  by  which  the 
taxpayer's  aggregate  windfall  profit  tax 
liability  for  the  taxable  year  as  a 
producer  of  crude  oil  is  exceeded  by 
withholding  of  windfall  profit  tax  for  the 
taxable  year.  For  purposes  of  section 
6054  only,  the  definition  of  an 
ove.'-payment  is  expanded  to  include 
amounts  treated  as  an  overpayment  of 
windfall  profit  tax  under  sections  6429 
and  6430.  In  figuring  the  amount  of  the 
reduction  for  windfall  profit  tax 
overpayments  in  the  penalty  context, 
the  deemed  payment  date  of  section 
49fl5(a)(4)  is  not  to  be  taken  into 
account. 


Special  Analysis 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  subject  to  review  under 
Executive  Order  12291.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required.  Although  a  notice  of  proposed 
rulemaking  that  solicited  public 
com.ment  was  issued,  the  Internal 
Revenue  Service  concluded  when  the 
notice  was  issued  that  the  regulations 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly,  the 
final  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6). 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Gail  H.  Morse  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 


department  participated  in  developing 
the  regulations  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.6001-1— 1.6109-2 

Income  taxes,  Administration  and 
procedure.  Filing  requirements. 

26  CFR  1.6151-1—1.6165-1 

Income  taxes.  Administration  and 
procedure.  Payment  of  lax. 

26  CFR  1.6654-1— 1.669&-1 

Income  taxes,  Administration  and 
procedure.  Penalties,  Addition.s  to  tax. 

Adoption  of  amendments  to  the 
regulations. 

Accordingly,  20  CFR  Part  1  is 
amended  by  adopting.  will;out  change, 
the  regulations  proposed  as  a  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  August  29. 1984  (49 
FR  34240). 

Paragraph  1.  Section  1.6015(c)-l  is 
amended  as  follows: 

1.  By  removing,  in  paragraph  (a)(3), 
the  words  "and  also  minus"  and 
inserting,  in  their  place,  the  word 
"minus". 

2.  By  removing,  in  paragraph  (a)(4), 
the  v.'ords  "(relating  to  the  credit  for  tax 
withheld  from  wages  on  account  of 
qualified  State  individual  incom.e 
taxes)."  and  inserting,  in  their  place,  the 
words  "(relating  to  thf  credit  for  tax 
withheld  from  wages  on  account  of 
qualified  State  individual  income  taxes), 
and  minus". 

3.  By  adding  a  new  paragraph  (a)(5) 
im.mediately  after  paragraph  (a)(4)  as  set 
forth  below. 

§  1 .60 1 5<c}- 1    Definition  of  estimated  tax. 

(a)  In  general.  *  *  * 
»        ♦        •        *        • 

(5)  For  taxable  yea.-s  ending  after 
February  29,  1980.  the  amount  which  the 
individual  estimates  will  be  the  amount 
of  such  individual's  overpayment  of 
windfall  profit  tax  imposed  by  section 
49ti6  of  the  Code  for  the  taxable  year. 
For  this  purpose,  the  amount  of  such 
overpayment  is  the  amount  by  which 
such  individual's  aggregate  windfall 
profit  tax  liability  for  the  taxable  year 
as  a  producer  of  crude  oil  is  reasonably 
expected  to  be  exceeded  by  withholding 
of  windfall  profit  tax  for  the  taxable 
year. 
*        «        *        •        • 

Par,  2.  Section  1.6015(d)-l  is  amended 
as  follows: 

1.  By  removing,  in  paragraph  (b)(3), 
the  words  "and  lubricating  oils;  and" 
and  inserting,  in  their  place,  the  w^ords 
"and  lubricating  oils;". 
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2.  By  redesienatiriK  paragraph  lb)|4)  as 
paragraph  (blin).  aduiiig  a  new 
paragraph  (b)(4)  immediately  after 
paragraph  (b)(3|.  and  rpvising  new 
paragraph  (b)(5)  as  set  forth  below. 

§  1.6C15(c!)-1     Contents  of  declaration  of 

estimated  tax 

•  •  .  *         • 

(b)  Computation  of  estimated  tux. 


(4)  For  taxable  years  ending  after 
February  29.  1980,  the  amount  which  the 
taxpayer  estimates  will  be  the  amount 
of  such  taxpayer's  overpayment  of 
windfall  profit  tax  imposed  by  section 
4986  of  the  Code  for  the  taxable  year. 
For  this  purpose,  the  amount  of  sur.h 
overpayment  is  the  amount  by  which 
siich  individual's  aggregate  windfall 
profit  tax  liability  for  the  taxable  year 
as  a  producer  of  crude  oil  is  reasonably 
expected  to  be  exceeded  by  withholding 
of  windfall  profit  tax  for  the  taxable 
year. 

[5]  The  excess,  if  any.  of  the  sum  of 
the  amounts  shown  under 
subparagraphs  (bj  (1)  and  (2)  of  this 
paragraph  over  the  sum  of  the  amounts 
shown  under  subparagraphs  (b)  (3)  and 
(4)  of  this  paragraph  shall  be  the 
estimated  tax  for  the  taxable  year. 
•         .         *         .         • 

Par.  3.  Section  1.6154-5  is  added 
immediately  after  §  1.0154-4  as  set  forth 
below: 

§  1.6':54-5     Definition  of  estimated  tax. 

P"or  taxable  years  beginning  dfter 
December  31, 1976,  the  term  "estimated 
tax"  means  the  excess  of — 

(a)  The  amount  which  the  corporation 
estimates  as  its  income  tax  liability  for 
the  taxable  year  under  section  11  or 
1201(a),  or  subchapter  L  of  chapter  1  of 
the  Code,  whichever  is  applicable,  over 

(b)  The  sum  of — 

(1)  Any  estimated  credits  against  tax 
provided  by  part  IV  of  subchapter  A  of 
chapter  1  of  the  Code,  plus 

(2)  For  taxable  years  ending  after 
February  29.  1980,  the  amount  which  the 
corporation  estimates  will  be  the 
amount  of  such  corporation's 
overpayment  of  windfall  profit  tax 
imposed  by  section  4986  of  the  Code  for 
the  taxable  year.  For  this  purpose,  the 
amount  of  such  overpayment  is  the 
amount  by  which  such  corporation's 
aggregate  windfall  profit  lax  liability  for 
the  taxable  year  as  a  p.-oducer  of  crude 
oil  is  reasonably  expected  to  be 
exceeded  by  withholding  of  windfall 
profit  tax  for  the  taxable  year. 

Par.  4.  Section  1.66,54-1  is  amended  as 
follows: 

1.  By  removing,  in  paragraph  (a)(4)(iii). 
the  words  "and  also  minus"  and 


inserting,  in  their  place,  the  word 
"minus". 

2.  By  removing,  in  paragraph  fa)f4)(iv). 
the  words  "(relating  to  the  credit  for  tax 
withheld  from  wages  on  account  of 
qualified  State  individual  income 
taxes),"  and  inserting,  in  their  place,  the 
words  "(relating  to  the  credit  for  tax 
withheld  from  wages  on  account  of 
qualified  State  individual  income  taxes), 
and  minus". 

3.  By  adding  a  new  paragraph  (a)(4)(v) 
immediately  after  paragraph  (a)(4)(iv)  as 
sot  forth  below. 

§  1.6854-1     Addition  to  the  tax  in  the  case 
of  an  individual. 

[^]Jngvn<rjal.  *   *   * 

*  *  *  •  • 

(4)  *   *   • 

(v)  For  taxable  years  ending  after 
February  29, 1980.  the  individual's 
overpayment  of  windfall  profit  tax 
imposed  by  section  4986  of  the  Code  for 
the  taxable  year.  For  this  purpose,  the 
amount  of  such  overpayment  is  the  sum 
of  (A)  the  amount  by  which  such 
individual's  aggregate  windfall  profit  tax 
liability  for  the  taxable  year  as  a 
producer  of  crude  oil  is  exceeded  by 
withholding  of  windfall  profit  tax  for  thi! 
taxable  year,  and  (B)  any  amount 
treated  under  section  6429  or  6430  as  an 
overpayment  of  windfall  profit  tax  for 
crude  oil  removed  during  the  taxable 
year.  The  deemed  payment  date  in 
section  4995(a)(4)(B)  for  the  amount  of 
windfall  profit  tax  withheld  with  respect 
to  payments  for  crude  oil  shall  have  no 
effect  in  the  determination  of  the 
overpayment  of  windfall  profit  tax. 

Par.  5.  Section  1.6654-Z  is  amended  as 
follows: 

1.  By  removing,  in  paragraph  (b)(lj(iii), 
the  words  "estimated  tax.  and  also 
minus"  and  inserting,  in  their  place,  the 
words  "estimated  tax.  minus". 

2.  By  removing,  in  paragraph  (b)(lj(iv), 
the  words  "(relating  to  the  credit  for  tax 
withheld  from  wages  en  account  of 
qualified  State  individual  income 
taxes),"  and  inserting,  in  their  place,  the 
words  "(relating  to  the  credit  for  tax 
withheld  from  wages  on  account  of 
qualified  State  individual  income  taxes), 
and  minus". 

3.  By  adding  a  new  paragraph  (b)(l)(v) 
immediately  after  paragraph  (b)(l)(iv)  as 
set  forth  below 

6  1.5S54-2     Exception^  to  imposition  of  the 
a:Jdition  to  the  tax  in  the  case  of 

individuals. 

'  '  m  *  * 

[b]  Meaning  of  terms.  '   '  ' 
(D*   *   * 

(v)  For  taxable  years  ending  after 
February  29,  1980,  the  individual's 


overpayment  of  windfall  profit  ta\ 
imposed  by  section  4986  of  the  Code  for 
the  taxable  year.  For  this  purpose,  the 
amount  of  such  overpayment  is  the  sum 
of  (A)  the  amount  by  which  such 
individual's  aggregate  windfall  profit  tax 
liability  for  the  taxable  year  as  producer 
of  crude  oil  is  exceeded  by  withholding 
of  windfall  profit  tax  for  the  taxable 
year,  and  (B)  any  amount  treated  under 
section  6429  or  6430  as  an  overpnyment 
of  windfall  profit  tax  for  crude  oil 
removed  during  the  taxable  year.  The 
deemed  payment  date  in  section 
4995(a)(4)(B)  for  the  amount  of  windfall 
profit  tax  withheld  with  respect  to 
payments  for  crude  oil  shall  have  no 
effect  in  the  determination  of  the 
overpayment  of  windfall  profit  tax. 
«        «        *        *        * 

Par.  6.  Paragraph  (b)(5)(ii)(B)  of 
proposed  §  1.6655-1  is  revised  to  read  as 

follows: 

i  1  6655-1     Addition  to  the  tax  in  the  case 
of  a  corporation. 


(h)  Amount  of  underpayment. 


*      •      # 


(5)  Definition  of  the  term  "tax. "  •   *   • 

(ii)  •   •   • 

(B)  For  taxable  years  ending  after 
February  29, 1980,  the  corporation's 
overpayment  of  windfall  profit  tax 
imposed  by  section  4986  of  the  Code  for 
the  taxable  year.  For  this  purpose,  the 
amount  of  such  overpaj'ment  is  the 
amount  by  which  such  corporation's 
aggregate  windfall  profit  tax  liability  for 
the  taxable  year  as  a  producer  of  crude 
oil  is  exceeded  by  withholding  of 
windfall  profit  tax  for  the  taxable  year. 
The  deemed  payment  date  in  section 
4995(a)(4)(B)  for  the  amount  of  windfall 
profit  lax  withheld  with  respect  to 
payments  for  crude  oil  shall  have  no 
effect  in  the  determination  of  the 
overpayment  of  windfall  profit  tax. 

•  «  *  •  • 

Par.  7.  Paragraph  (c)(l)(ii)(B)  of 
proposed  §  1  6655-2  is  revised  to  read  as 
follows: 

§  1.6655-2     Exceptions  to  imposition  of  the 
addition  to  the  tax  in  the  case  of 

corporations. 

•  *  *  •  • 

[c]  Meaning  of  terms.  '   '   ' 

(1)  Meaning  of  terms  "tax. 

(ii)*  •   • 

(B)  For  taxable  years  ending  after 
February  29, 1980,  the  corporation's 
overpayment  of  windfall  profit  tax 
imposed  by  section  4986  of  the  Code  for 
the  taxable  year.  For  this  purpose,  the 
amount  of  such  overpayment  is  the 
amount  by  which  such  corporation's 
aggregate  windfall  profit  tax  liability  for 
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the  taxable  year  as  a  producer  of  crude 
oil  is  exceeded  by  withholding  of 
windfall  profit  tax  for  the  taxable  year. 
The  deemed  payment  date  in  section 
4995(a](4](Bl  for  the  amount  of  windfall 
profit  tax  withheld  with  respect  to 
payment  for  crude  oil  shall  have  no 
effect  in  the  determination  of  the 
overpayment  of  windfall  profit  tax. 
•         •         •         •         • 

This  Treasury-  decision  is  issued  under 
the  authority  contained  in  sections  6015. 
6154,  6654.  6655,  and  7805  of  the  Internal 
Revenue  Code  of  1954  (96  Stat.  2395  and 
2396.  68A  Stat.  917;  26  U.S.C.  6015.  6154, 
6654,  6655,  and  7805). 

Roscoe  L  Egger,  Jr., 

Commissioner  of  Internal  Revenue. 
.Approved:  March  13.  1985. 

Ronald  A.  Pearlman, 

A-iSistant  Secretary  of  the  Treasury. 
(I'R  Doc  85-7020  Filed  3-2,S-R5:  8:45  am| 

BIUJMG  CODE  4t30-01-M 


26  CFR  Part  1 


IT.D.  80151 


Place  for  Filing  Request  for  Exemption 
From  Withholding 

agency:  Inlernal  Revenue  Service. 

Trensury. 

action:  Final  regulations. 

summary:  This  document  contains  final 
regulations  specifying  a  new  place  for 
filing  requests  by  foreign  corporations  cr 
foreign  partnerships  that  are  engaged  in 
a  trade  or  business  within  the  United 
Slates  for  exemptions  from  withholding 
because  withholding  would  cause  an 
undue  administrative  burden  and 
because  the  collection  of  tax  on  the 
income  involved  would  not  be 
ji'opiirdized  by  the  exemption.  This 
action  is  necessary  because  the  former 
Office  of  International  Operations  was 
reorganized  and  redesignated  as  the 
Foreign  Operations  District.  As  such,  the 
Foreign  Operations  District  no  longer 
has  jurisdiction  over  returns  for 
withholding  at  the  source. 

DATES:  The  regulations  apply  to  requests 
for  exemption  filed  after  May  28,  1985, 
and  are  effective  May'28,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  T  Doran  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Ave.,  NW.,  Washington. 
DC.  20224  (Attention:  CC:LR:T)  (202- 
566-3289). 


SUPPLEMENTARY  INFORMATION: 
Background 

This  final  regulation  is  being  issued 
without  a  prior  notice  of  proposed 
rulemaking  or  a  public  hearing. 

The  Office  of  International  Operations 
has  been  reorganized  and  redesignated 
as  the  P'oreign  Operations  District.  As 
part  of  the  reorganization,  jurisdiction 
over  all  returns  for  withholding  at  the 
source  was  shifted  from  the  Foreign 
Operations  District  to  the  district  in 
which  the  related  books  and  records  are 
maintained.  The  amendment  to  the 
regulations  provides,  therefore,  that  a 
foreign  corporation  or  foreign 
partnership  shall  request  an  exemption 
from  withholding  from  the  district 
director  in  whose  district  the  related 
books  and  records  are  kept. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Secretary  of  the  Treasury  has 
certified  that  the  regulations  herein  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  these  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6),  and  a  regulatory  impact 
analysis  is  therefore  not  required.  The 
Commissioner  of  Internal  Revenue  has 
determined  that  this  rule  is  not  a  major 
rule  as  defined  in  Executive  Order  12291 
and,  therefore,  a  regulatory  impact 
analysis  is  not  required. 

Drafting  Information     | 

The  principal  author  of  these  final 
regulations  is  Carol  T.  Doran  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Rexenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  1.1441-1—1.1465-1 

Income  taxes,  Aliens,  Foreign 
corporations. 

Adoption  of  amendments  to  the 
regulations. 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows:     j 

Income  Tax  Regulations 

§  1.1441-4     (Amended] 

Section  1.1441-4  is  amended  as 
follows: 

(1)  Paragraph  (f)(1)  is  amended  by 
removing  from  the  first  sentence  the 
words  "Director  of  International 
Operations"  and  of  inserting  in  their 
place  the  words  "district  director  in 
whose  district  the  related  books  and 


records  are  kept"  and  by  removing  from 
the  last  sentence  each  time  they  appear 
the  words  "Director  of  International 
Operations"  and  by  inserting  in  their 
place  the  words  "district  director". 

(2)  Paragraph  (f)(2)  is  amended  by 
removing  from  the  first  sentence  the 
words  "Director  of  International 
Operations.  Internal  Revenue  Service. 
Washington,  D.C.  20225,"  and  inserting 
in  their  p'ace  the  words  "district 
director  in  whose  district  the  related 
books  and  records  are  kept,"  and  by 
removing  the  words  "Director  of 
International  Operations"  each  time 
they  appear  (other  than  as  described 
above)  and  by  inserting  in  their  place 
the  words  "district  director". 

This  Treasury  decision  is  issued 
simply  to  conform  the  regulations  to 
changes  in  jurisdiction  of  offices  of  the 
Internal  Revenue  Service.  For  this 
reason  it  is  found  unnecessary  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code. 

This  Treasury  decision  is  issued  under  the 
authority  contained  in  sections  1441,  1442, 
and  7805  of  the  Internal  Revenue  Code  (80 
Slat.  1553,  26  U  S  C.  1441:  80  Stat.  1558,  26 
U.S.C.  1442;  68A  Stat.  917.  26  U  S.C,  7805. 
respectively). 

Roscoe  L.  Egger.  Jr.. 

Commissioner  of  Internal  Revenue. 

Approved:  March  14. 1985. 
Ronald  A.  Pearlman, 
Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  85-7021  Filed  3-25-85:  8:45  am| 

BILUNG  CODE  483(>-01-M 


26  CFR  Part  1 

(T.D.  80071 

Application  of  Loss  Deferral  Rules  and 
Rules  Similar  to  Sections  1091  (a)  and 
(d)  and  Sections  1233  (b)  and  (d)  to 
Straddles  Under  Section  1092  and 
Elections  With  Respect  to  Section 
1256  Contracts  Held  on  or  Before  July 
18,  1984 

Correction 

In  FR  Doc.  85-1820,  beginning  on  page 
3317,  in  the  issue  of  Thursday,  January 
24,  1985,  make  the  following  corrections: 

1.  On  page  3318,  in  column  two,  in  the 
second  paragraph,  line  two,  "of  should 
read  "on". 

2.  On  the  same  page  in  the  third 
column  under  Special  Analyses,  in  the 
last  paragraph,  sixth  line,  the  first  word 
should  read  "These". 
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3.  On  p;i?e  3319,  in  cokimn  one,  in 
Paragraph  1,  on  the  second  line,  insert 
•■1.1092(b)-2T",  between  "Liogzibl-IT" 
and  "1.1092{b)-5T". 


BILLING  CODE  150S-01-M 


DEPARTMENT  OF  DEFENSE 

Department  cf  the  Army 

32  CFR  Part  518 

I  Army  Reg.  340-1  n 

Release  of  Information  and  Records 
From  Army  Files;  Freedom  of 
Information  Act 

agency:  Department  of  the  Army,  DOD. 
action:  Notice  of  final  rule. 

summary:  The  Department  of  the  Army 
IS  amending  its  rule  for  administering 
the  Freedom  of  Information  Act  by 
revising  its  list  of  Initial  Denial 
Authorities  and  their  areas  of 
responsibilities  as  the  result  of  Army 
Staff  reorganizations. 

EFFECTIVE  DATE:  Marth  I'.x  lyss 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  A.  Walker.  Office  of  the 
Assistant  Chief  of  St.-; ff  for  Information 
Management,  Department  of  the  Army. 
ATX:  DAIM-PSP-A.  Washmgton,  DC 
20310-0-00:  telephone  (202)  694-0422. 

SUPPLEMENTARY  INFORMATION:  This 

amendment  changes  responsibihties  in 
the  offices  of  the  Deputy  Chief  of  Staff 
for  Operations  and  Plans,  the  Deputy 
Chief  of  Staff  for  Personnel,  The 
Assistant  Chief  of  Staff  for  Intelligence, 
and  the  Adjutant  General;  and 
designates  the  Assistant  Chief  of  Staff 
for  Information  Management  and  the 
Commanding  General,  US  Army 
Community  and  Family  Support  Center 
as  Initial  Denial  Authorities.  The 
proposed  rule  is  not  a  "major  rule"  as 
defined  by  Executive  Order  12291. 
Therefore,  no  regulatory  impact  analysis 
has  been  prepared.  The  Department  of 
the  Army  certifies  that  this  document 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  et.  seq.).  Therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared.  The  rule  does  not  contain 
collection  of  mfonnation  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et.  seq. 

List  of  Subjects  in  32  CFR  Part  518 

Freedom  of  information. 


Dated:  March  19B5. 
John  O.  Roach, 
Department  of  the  Army  Liaison  Officer  tvith 

PART  SIS— lAMENDEDl 

Subpart  E — Release  and  Processing 
Procedures 

§513.15    I  Amended] 

32  CFR  Part  518  is  amended  by 
revising  paragraphs  (a)(4)  (i)  through 
(xxiii)  in  §  518.15  to  read  as  follows; 

•  *  *  *  • 

(a)  *  •  * 

(4)  The  following  officials  are 
designated  IDAs  for  their  areas  of 
responsibility  as  outlined  below.  Only 
an  IDA.  his  or  her  delegate,  or  the 
Secretary  of  the  Army  can  deny  FOIA 
requests  for  DA  records. 

(i)  The  Administrative  Assistant  to  the 
Secretary  of  the  Army,  is  authorized  to 
act  for  the  Secretary  of  the  Army  (SA) 
on  requests  for  all  records  maintained 
by  the  Office  of  the  Secretary  of  the 
Army  and  its  ser\iced  activities,  as  well 
as  those  requests  requiring  the  personal 
attention  of  the  SA. 

(ii)  The  Auditor  General  is  authorized 
to  act  on  requests  for  records  relating  to 
audits  done  by  the  US  Army  Audit 
Agency.  This  includes  requests  for 
related  records  developed  by  the  Audit 
Agency. 

(iii)  The  Deputy  Chief  of  Staff  for 
Operations  and  Plans  is  authorized  to 
act  on  requests  for  records  relating  to 
strategy  formulation;  force  development; 
individual  and  unit  training  policy; 
strategic  and  tactical  command  and 
control  system;  nuclear  and  chemical 
matters;  and  use  of  D.A  forces. 

(iv)  The  Deputy  Chief  of  Staff  for 
Personnel  is  authorized  to  act  on 
requests  for  case  summaries;  letters  of 
instruction  to  boards;  civilian  personnel 
records;  behavorial  science  records; 
safety  records:  military  police  reports: 
and  general  education  records. 

(v)  The  Deputy  Chief  of  Staff  for 
Logistics  is  authorized  to  act  on  requests 
for  records  relating  to  DA  logistical 
requirements  and  determinations;  and 
p(jlicy  concerning  materiel  maintenance 
and  use.  equipment  standards,  and 
logistical  readiness. 

(vi)  Deputy  Chief  of  Staff  for 
Research,  Development,  and  Acquisition 
(DCSRD.A)  is  authorized  to  act  on 
requests  for  records  created  bv 
ODCSRDA  relating  to  the  Army's 
research,  development,  and  acquisition 
programs  and  activities. 

(vii)  The  Assistant  Chief  of  Staff  for 
Intelligence  is  authorized  to  act  on 
requests  for  foreign  scientific  and 
technological  information,  intelligence 


training,  mapping  and  geodesy 
information,  ground  sur\e!ilance 
records,  intelligence  threat  assessm.ents. 
and  missile  intelligence  data  relating  to 
tactical  land  warfare  s>  stems. 

(viii)  The  .Assistant  Chief  of  S;aff  for 
Information  .Management  is  authorized 
to  act  on  records  relat-ra  to  mformafion 
systems,  including  automation, 
telecommunications,  records 
management,  publications,  and  audio- 
x'isual  resources. 

(ix)  The  Adjutant  General  is 
authorized  to  act  on  requests  for 
personnel  and  medical  records  of 
retired,  separated,  and  reserve 
component  military  personnel;  records 
relating  to  .Army  administrative 
programs,  except  those  falling  under  the 
area  of  responsibility  of  the  Assistant 
Chief  of  Staff  for  Inform.ation 
.Management;  and  when  two  or  more 
IDA  are  involved. 

(x)  The  Chief  of  Engineers  is 
authorized  to  act  on  requests  for  records 
involving  civil  works,  military 
construction,  engineer  procurement,  and 
ecology:  and  the  records  of  US  Army 
Engineer  divisions,  districts, 
laboratories,  and  field  operating 
agencies. 

(xi)  The  Surgeon  General  is 
authorized  to  act  on  requests  for 
medical  research  and  development 
records;  and  the  medical  records  of 
active  duty  military  personnel. 
dependents,  and  persons  given  physical 
examinations  or  treatment  at  D.A 
medical  facilities. 

(xii)  The  Comptroller  of  the  Army  is 
authorized  to  act  on  requests  for  finance 
and  accounting  records. 

(xiii)  The  Chief  of  Chaplains  is 
authorized  to  act  on  requests  for  records 
involving  ecclesiastical  rites  performed 
by  DA  Chaplains,  and  privileged 
communications  relating  to  the  clergy. 

(xiv)  The  Judge  Advocate  General 
(T].*\G)  IS  authorized  to  act  on  requests 
for  records  relating  to  claims,  courts- 
martial,  legal  services,  and  similar  legal- 
type  records.  TJAG  is  also  authorized  to 
act  on  requests  for  records  described 
elsewhere  in  this  AR.  if  those  records 
relate  to  litigation  in  which  the  Uniird 
States  has  an  interest.  In  addition.  TJ.AG 
is  authorized  to  act  on  requests  for 
records  that  are  not  within  the 
functional  area  of  responsibility  of  any 
other  ID.A. 

(xv)  The  Chief  National  Guard 
Bureau,  is  authorized  to  act  on  requests 
for  all  Army  .National  Guard  records. 
unless  such  records  clearly  fall  within 
another  IDA's  responsibility.  This 
includes  National  Guard  organization 
and  training  files:  plans,  operations,  and 
readiness  files;  policy  files;  historical 


11858  Federal  Register  /   Vol.  50.  \o.  58  /  Tuesdny.  March  26.  1985  /   Rules  and  Regulations 


files:  and  files  relating  to  NHiion.il 
Guard  military  support  and  civil 
disturbance  activities. 

(xvi)  The  Chief,  Army  Reserve,  is 
authorized  to  act  on  requests  fur  all  US 
Army  Reserve  (USAR)  records,  unless 
such  records  clearly  fall  within  another 
IDA'S  responsibility.  This  includes 
records  relating  to  USAR  plans,  policies, 
and  operdtions;  changes  in  the 
organizational  status  of  USAR  unil.s; 
mobilization  and  demobilization 
policies:  active  duty  tours:  and  the 
Mobilizaton  Designation  Prugram. 

(xvii)  The  Inspector  General  is 
authorized  to  act  on  requests  for  dll 
Inspector  General  records,  under  AR  Zii- 
1. 

(xviii)  The  Commanding  General, 
United  States  Army  Material  Command 
I  A.MC)  is  authorized  to  act  on  requests 
for  the  records  of  AMC  headquarters 
and  its  subordinate  commands,  units, 
and  activities  that  relate  to  procurement, 
logistics,  research  and  development,  and 
supply  and  maintenance  operations. 

(xix)  The  Commanding  General. 
United  States  Army  Criminal 
Investigation  Command  (USACIC).  is 
authorized  to  act  on  requests  for 
criminal  investigative  records  of 
USACIC  headquarters  and  its 
subordinate  activities,  this  includes 
criminal  investigation  records, 
investigation-in-process  records,  and 
military  police  reports  that  result  in 
criminal  investigation  reports. 

(xx)  The  Commanding  General. 
United  States  Army  .Military  Personnel 
Center,  is  authorized  to  act  on  requests 
for  military  personnel  files  relating  to 
active  duty  military  personnel  matters, 
and  other  military  personnel 
administration  records  (other  than  those 
of  reserve  and  retired  personnel),  and 
records  relating  to  casualty  and 
memorialization  activities. 

(xxi)  The  Commanding  General.  US 
Army  Community  and  Family  Support 
Center  is  authorized  to  act  on  requests 
for  records  relating  to  morale,  welfare 
and  recreation  activities; 
nonappropriated  funds;  child 
development  centers;  community  life 
programs:  family  action  programs; 
retired  activities,  club  manugement. 
Army  emergency  relief,  voting,  and 
identification  cards;  records  relating  to 
naturalization,  citizenship,  consumer 
protection,  retiree  survival  benefits,  and 
commercial  solicitation  policies,  and 
records  dealing  with  D.A  relationships 
and  social  security,  veterans'  affairs. 
United  Service  Organization,  US 
Soldiers"  and  Airmens'  Home,  and 
American  Red  Cross. 

(xxii)  The  Deputy  Commander. 
Intelligence,  United  States  Army 
Intelligence  and  Security  Command,  is 


authorized  to  act  on  iiequest  for 
intelligence  investigation  and  security 
records. 

(xxiii)  The  General  Counsel,  Army 
and  .Air  Force  Exchange  Service 
(.AAFES),  ia  authorized  to  act  on 
requests  for  AAFES  records,  under  AR 
60-201 /APR  147-14. 

(FR  Uoc  85-'mo  Filed  i-25-85:  8:45  am] 

BILLING  CODE  3710-Oa-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
ISW-6-FRL-2804-7I 

Texas  and  Oklahoma;  Clarification  of 
Decisions  on  Final  Authorization  of 
Hazardous  Waste  Management 
Programs  ■ 

agency:  Environmental  Protection 

Agency. 

ACTION:  Clarification  of  the  Notices  of 
Final  Determination  on  Texas"  and 
Oklahoma's  applications  for  Final 
Authorization. 

SUMMARY:  Texas  and  Oklahoma  have 
been  granted  Final  Authorization  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
is  clarifying  the  Final  Determinations  of 
these  two  States  with  regard  to  the 
changes  mandated  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8,  1984). 
EFFECTIVE  DATE:  The  effective  date  of 
Final  .Authorization  for  Texas  was 
December  26. 1984.  The  effective  date  of 
Final  Authorization  for  Oklahoma  was 
January  10. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
H.|.  Parr,  State  Programs  Section  J6AW- 
HP),  Hazardous  Materials  Branch,  U.S. 
Environmental  Protection  Agency. 
Region  VI.  1201  Elm  Street,  Dallas. 
Texas  75270.  (214)  767-2645. 
SUPPLEMENTARY  INFORMATION:  Section 
3006  of  RCRA  allows  the  EPA  to 
authorize  State  hazardous  waste 
management  programs  to  operate  in  the 
State  in  lieu  of  the  Federal  program.  To 
qualify  for  Final  Authorization,  a  State's 
program  must  (1)  be  "equivalent""  to  the 
Federal  program,  (2)  be  consistent  with 
the  Federal  program  and  other 
authorized  State  programs  and  (3) 
provide  for  adequate  enforcement 
(Section  3006(b)  of  RCRA,  42  U.S.C. 
6926(b)).  Prior  to  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA) 
amending  RCRA,  a  State  with  Final 
.Authorization  administered  its 


hazardous  waste  program  entirely  in 
lieu  of  the  EPA.  EPA  s  regulations  no 
longer  applied  in  the  authorized  State. 
and  EPA  could  not  issue  permits  for  any 
facilities  the  State  was  authorized  to 
permit. 

Now,  however,  under  Section  3006(g) 
of  RCRA.  42  U.S.C.  6926(g).  the  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
Slates  at  the  same  time  as  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  until  the  State  is  granted 
authorization  to  do  so. 

As  a  result  of  the  HSWA.  there  is  a 
dual  State/Federal  regulator],'  program 
in  Texas  and  Oklahoma.  To  the  extent 
the  authorized  State  programs  are 
unaffected  by  the  HSW.A,  the  State 
programs  operate  in  lieu  of  the  Federal 
program.  EPA  is  administering  and 
enforcing  the  prohibitions  and 
requirements  of  the  HSWA  in  Texas  and 
Oklahoma  until  they  receive 
authorization  to  do  so.  Among  other 
things,  this  entails  the  issuance  of 
Federal  RCRA  permits  for  those  areas  in 
which  the  States  are  not  yet  authorized. 

Therefore,  subsequent  to  November  8. 
1984,  issuance  of  a  full  RCRA  permit  in 
authorized  States  requires  action  by 
both  the  State  and  EPA  until  the  States 
are  authorized  for  the  new  HSWA 
provisions.  State  permits  which  are 
issued  without  the  companion  EPA 
permit  are  not  full  RCRA  permits.  Once 
the  States  are  authorized  to  implement  a 
HSWA  requirement  or  prohibition, 
the  States'  programs  in  that  area  will 
operate  in  lieu  of  the  Federal  provision. 
Until  that  time  the  States  will  assist 
EPAs  implementation  of  the  HSWA 
under  Cooperative  Agreements. 

HSWA-related  requirements  that  are 
more  stringent  than  the  States'  programs 
apply  in  Texas  and  Oklahoma,  Any 
State  requirement  that  is  more  stringent 
than  a  HSWA  provision  also  remains  in 
effect;  thus,  the  universe  of  the  more 
stringent  provisions  in  the  authorized 
States"  programs  and  the  HSWA  define 
the  applicable  requirements  in  the 
States.  Texas  and  Oklahoma  have  not 
been  authorized  for  any  requirement 
implementing  the  HSWA. 

EPA  will  be  publishing  a  Federal 
Register  notice  that  explains  in  detail 
the  HSWA  and  its  effect  on  authorized 
States.  That  notice  should  be  referred  to 
for  further  information. 

Region  VI  and  Texas  and  Oklahoma 
are  currently  reviewing  the  Memoranda 
of  Agreement  (MOA)  to  revise  them  to 
address  the  requirements  of  the  HSWA. 
The  current  MOAs  provide  that  Texas 
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and  Oklahoma  shall  administer  the 
RCRA  program  in  lieu  of  EPA  and  the 
EPA  shall  not  issue  pprmits  in  the 
States.  Thus,  they  are  inconsistent  with 
the  HSWA  and  will  be  revised  to  reflect 
EPA's  and  the  State's  re.spective 
responsibilities  under  the  new  Federal/ 
State  regulatory  scheme.  (Because  of  the 
strict  statutory  time  clock  for  processing 
final  authorization  applications,  the 
States  and  EPA  did  not  have  ample  time 
to  revise  the  MOAs  before  EPA's  final 
approval  of  the  States'  appliations.) 

Texas 

The  Notice  of  Final  Determination  of 

Final  Authorization  of  the  Texas 
Program  was  published  on  Wednesday, 
December  12.  1984  (49  FR  48300).  The 
decision  published  in  that  notice  is 
clarified  by  adding  the  following:  Texas 
is  granted  Final  Authorization  to  operate 
its  hazardous  waste  management 
program. 

Subject  to  the  Hazardous  and  Solid 
Vv'aste  Amendments  of  1984  (Pub.  L.  98- 
616,  November  8, 1984).  Texas  now  has 
responsibility  for  a  portion  of  the 
permitting  of  treatment,  storage  and 
disposal  facilities  within  its  borders  and 
for  carrying  out  all  other  aspects  of  the 
RCRA  program.  EPA  retains  the 
responsibility  for  im.pl.'menting  the 
HSWA  requirements  in  Texas. 

Oklahoma 

The  notice  of  Final  Determination  of 
Final  Authorization  of  the  Oklahoma 
program  was  published  on  Thursday, 
December  27,  1984  (49  FR  50362).  The 
Decision  published  in  that  notice  is 
clarified  by  adding  the  following: 
Oklahoma  is  granted  Final 
Authorization  to  operate  its  hazardous 
waste  management  program.  Subject  to 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-616, 
November  8,  1984),  Oklahoma  now  has 
responsiblity  for  a  portion  of  the 
permitting  of  treatment,  storage  and 
disposal  facilities  within  its  borders  and 
for  carrying  out  all  other  aspects  of  the 
RCRA  program.  EPA  retains  the 
responsibility  for  implementing  the 
HSWA  requirements  in  Oklahoma. 

Lisl  of  Subjects  in  40  CFR  Part  271 

Hazardous  materials.  Indian  Lands, 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal,  Intergovernmental  relations, 
Penalties,  Confidential  business 
information. 

Authority:  This  clarification  of  the  Final 
Determinations  is  issued  under  the  authority 
of  sections  2002(a),  3006.  and  7004(b)  of  the' 
Solid  Waste  Disposal  Act  as  amended,  42 
U.S.C,  2912(a),  6926.  6974(b)  and  EPA 
delegnllons  8-7. 


Dated:  March  14.  1985. 
Dick  Whittington, 
Rt'gional  Administrator. 
[FR  Doc.  85-7085  Filed  3-25-85;  8:45  am) 

BILLING  CODE  S560-5O-M 


40  CFR  Part  52 
[A-6-FRL-2802-7) 

Oklahoma  Regulation  3.1  Pertaining  to 
the  Control  of  Smoke,  Visible 
Emissions  and  Particulates 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

summary:  This  notice  approves 
Oklahoma's  Regulation  3.1  "Pertaining 
to  the  Control  of  Smoke.  Visible 
Emissions  and  Particulates"  which  was 
submitted  by  the  Governor  on  February 
6.  1984.  On  May  16, 1984,  the  Oklahoma 
State  Department  of  Health  (OSDH) 
submitted  a  letter  of  clarification  on 
Regulation  3.1.  Section  3.1(b)  is  more 
stringent  than  the  previously  approved 
Regulation  7.  which  was  the  number 
under  the  old  system.  Section  3.1(c) 
allows  a  source  to  petition  for  an 
increase  of  the  20  percent  opacity  limit, 
for  particulates  only.  The  proposed 
approval  was  published  on  December 
18, 1984  at  49  FR  49113.  No  comments 
were  received. 

DATE:  This  action  is  effective  on  April 
25.  1985. 

ADDRESSES:  Incorporation  by  reference 

material  is  available  for  inspection 

during  normal  business  hours  at  the 

following  locations: 

Enviromental  Protection  Agency,  Region 
6,  Air  &  Waste  Management  Division, 
Air  Branch.  State  Implementation  Plan 
Section,  1201  Elm  Street,  Dallas, 
Texas  75270 

Oklahoma  State  Department  of  Health, 
Air  Quality  Service,  P.O.  Box  53551, 
Oklahoma  City,  Oklahoma  73152 

U.S,  Environmental  Protection  Agency, 
Public  Information  Reference  IJnit, 
EPA  Library,  401  M  Street,  S.W,, 
Washington,  D.C.  20460 

The  Office  of  Federal  Register,  1100  L 
Street,  N.W.  Room  8401,  Washington, 
D.C.  20460 

FOR  FURTHER  INFORMATION  CONTACT: 

K.:lhryn  M.  Griffith,  State 
IiTiplementdtion  Plan  Section,  Air 
Branch,  Air  and  Waste  Management 
Division.  EPA  Region  6,  1201  Elm  St., 
Dallas,  Texas  75270.  (214)  767-9857, 
Docket  No.  OK-8.5-1 

SUPPLEMENTARY  INFORMATION:  On 

February  6, 1984.  the  Governor  of 
Oklahoma,  after  adequate  notice  and 
public  hearing,  submitted  a  State 


Implementation  Plan  (SIP)  revision  to 
Regulation  3.1  "Pertaining  to  the  Control 
of  Smoke.  Visible  Emissions  and 
Particulates."  On  May  16.  1984,  the 
OSDH  submitted  a  letter  of  clarificaiton 
on  Regulation  3.1.  The  revision  was 
adopted  by  the  Oklahoma  State  Board 
of  Health  on  January  17.  ]984. 

EPA  reviewed  the  re\ision  and 
developed  an  evaluation  report. 'This 
eva'udtion  report  is  available  for 
:';spection  by  interested  parties  during 
normal  business  hours  at  the  EPA 
Region  6  office  and  the  oiher  addresses 
listed  above. 

Section  3.1(b)(1)  controls  fumes, 
aerosol,  mist,  gas,  smoke,  vapor, 
particulate  matter,  or  any  combination 
thereof.  The  previously  approved 
Regulation  7  controlled  only  smoke.  EP.A 
interprets  §  3.1(b)(1)  as  being  more 
stringent. 

Section  3.1(c)  allows  the  20  percent 
opacify  limit  to  be  increased,  for 
particulates  only,  if  specific 
requriements  are  met.  The  State  was 
asked  to  clarify  §  3.1(c)(4)  which 
requires  stack  testing  to  determine  mass 
emissions  at  maximum  allowed  capa-'ity 
(i.e.  permit  li.T.it.  regui.3*;t'n  limit, 
process  limit).  The  .May  14.  1984,  letter 
of  clarification  says  that  if  the  stack 
testing  shows  that  the  soiree  is  not  in 
compliance  with  the  mass  emissions 
limit  then  "the  state  v.ill  issue  a  notice 
of  violation  and  commence  the  state's 
procedure  to  secure  compliance." 

The  State  previously  addressed  how 
each  Oklahoma  emission  limitation 
regulation  will  not  affect  the  EPA 
requirement  which  proh:b:ts  violation  'A 
the  National  Ambient  Air  Quality 
Standards  (NAAQS).  Under  the  Stale's 
Permit  Regulation  1.4,  a  source  must 
demonstrate  that  it  will  not  violate  the 
NAAQS  (1.4  1  to  1.4.3)  and  must  either 
meet  the  prevention'of  significant 
deterioration  (PSD)  requirements  (1  4.4) 
or  the  requirements  for  major  sources  in 
nonattainment  areas  (1.4.5), 

Therefore.  EPA  is  approving 
Oklahoma's  Regulation  3.1  "Pertaining 
to  the  Control  of  Smoke,  Visible 
Emissions  and  Particulates." 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  St:jtes 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 


'  EPA  review  of  Oklahoma  Regulalion  3.1 
■Pertaining  to  the  Control  of  Smoke.  Visible 
Emissions  and  Particulates. " 


prorcedinjjs  to  enforcn  its  rfciuirrmtnls 
(St-e  307(b((2).) 

This  notice  of  rin;il  rulfni,ik.:!ii^  is 
issued  under  the  authority  of  sertuui  !  in 
of  the  Clean  Air  Art.  as  amended,  42 

r.s.c.  7410. 

Incorporation  tiy  referenci'  uf  the 
St. lie  Implementation  Plan  for  the  S!.ii»- 
I 'f  Oklahoma  was  approved  bv  the 
Director  of  the  Federal  Resiso  r  nn  luiy 
I,  \m2. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
iiyules.  Nitrogen  dio.xule,  l.e.id. 
Particulate  matter.  Carbon  monovide. 
Hydrocarbons.  lnterjjovernnr!fn!,ii 
relations 

n.dtd  M.irtii  l.i  \^m!h 
Lee  M.  Thomas, 


-V/n 


•i-.''i:li>r 


PART  52— (AMENDED I 

I'.irl  52  of  Chapter  1,  I  itle  40  of  the 
Code  of  Federal  ReRulations  is  amended 

.IS  follows: 

Subpart  LL— Oklahoma 

I.  In  52  1920.  (r)  is  amendfd  by  .uldinu 
p.ira^raph  (33)  as  follows 

§52.1920    Identificatton  of  Action. 


!c)  •   •   • 

133)  Revision  to  Regulation  i  \ 
Pertaining  to  the  Control  of  S.Tioke. 
Visible  F.missions  and  Particulates' 
submitted  by  the  Governor  on  Febra.iry 
f>.  I!)tt4.  On  May  16,  1984,  the  Oklabonia 
Slate  Department  of  Health  submitted  a 
iettiT  of  clarification  on  Regulation  3  1. 

iKK  Doc.  85-6771  Filed  .J-J,V-H.5  B  4,'>  iini| 
BIUJMG  COOC  S56O-S0-M 


40  CFR  Part  81 

IA-6-FRL-2804-81 

State  of  New  Mexico;  Designation  of 
Areas  for  Air  Quality  Planning 
Purposes 

AGENCY:  Environmental  f»rutt».:ton 
Aj-ency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  notice  approves  the  New 
Mexico  Environmental  Improvement 
Division  (EID)  request  to  chan«c  the 
existing  nonattainment  designatior.s  for 


portions  of  two  counties  in  New  Mexico 
to  attainment  for  the  secondary  Total 
S'.ispcndtd  Particulate  (TSP)  standard. 
Ihe  redesignations  are  based  on 
modeling  analyses  and  source 
compliance  status  showing  the 
standards  to  be  attained. 

:;ffective  date:  This  action  will  be 
effective  on  May  28. 1985.  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 

comments. 

ADDRESSES:  Written  comments  on  this 
ai.tioa  should  be  addres^ed  to  John 
Hepoia  of  the  FPA  Ret^ion  6  Air  Branch 
(address  below).  Copies  of  the  State's 
submittal  may  be  examined  during 
normal  business  hours  at  the  following 
locations:  U.S.  Environmental  Protection 
AgencN.  Region  6,  Air  Branch.  1201  Elm 
Street,  Dallas.  Texas  75270. 

FOR  FURTHER  INFORMATION  CONTACr 

T;ni  Gl.isco.  S'dtf  !m;''.e';:ii:riiii;.on  Plan 

Section,  Air  and  V\  aste  Management 

Division.  U.S.  EPA.  Region  6, 1201  Elm 

Street.  Dallas.  Texas  75270,  (214)  767- 

1518.  Reference  Docket  File  Number 

\M-8.5-2. 

SUPPLEMENTARY  INFORMATION: 

Background  I 

On  March  3,  1978  |43  FR  9016]  and 
September  11.  1978  [43  FR  40428)  EPA 
promulgated  attainment  status 
designations  for  the  State  of  New 
Mexico  The  nonattainment  designations 
for  the  primary  and  secondary  TSP 
standards  included  portions  of  Eddy  and 
l.ea  Counties  near  potash  industries. 
The  areas  in  nonattainment  of  the 
priniiiry  standard  were  redesignated  to 
attainment  on  )uly  7,  1983  !48  FR  312()«! 
as  a  result  of  controls  added  to  the 
industries  which  were  affecting  the  air 
quttlity. 

In  accordance  with  Part  D  of  the 
Clean  Air  Act  (as  amended  in  1977)  the 
State  submitted,  and  EPA  approved, 
plans  to  provide  for  attdinm.ent  of  the 
.National  Ambient  .^ir  Quality  Standards 
(.N.-\.-\QSj  by  December  31.  1982.  On 
November  7.  1984  the  New  .Mexico  EID 
submitted  a  request  to  redesignate  all  of 
the  remaining  areas  in  Eddy  and  Lea 
Counties  currently  clii,ss:fied  as 
nonattainment  for  TSP  to  attainment. 
The  basis  of  this  request  is  that  the 
sources  (potash  facilities]  are  in 
compliance  with  EID  regulations.  EID 
has  demonstrated,  throuuh  dispersion 


modeling,  that  the  reRuIations  provnie 
for  attainment  of  the  secimdarv  TSP 
standards. 

Action 

By  this  notice.  EPA  is  approving  the 
VXD  request  for  redesignalicm  and 
redesignates  all  of  Eddy  and  Lea 
Counties  to  attainment  for  the 
secondary  TSP  standard. 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  notice.  However,  if  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  this  action  will  be  withdrawn 
and  a  subsequent  notice  vv  ill  be 
published  before  the  effective  date.  The 
subsequent  notice  will  withdraw  the 
final  action  and  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishmg  a  comment 
period. 

Under  section  307(b)(  1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  .May  28.  1985.  This  action  may 
not  be  challenged  later  m  proceedings  to 
enforce  its  requirements  (See  307(bl(21). 

The  Offic;e  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  5  U.SC.  605(b).  I  certify  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  notice  of  .Inal  rulemaking  is 
issued  under  the  authority  of  section 
107(d)  of  the  Clean  Air  Act.  as  amended 
(42U.S.C. -407(dn. 

UsI  of  Subjects  in  40  CFR  Part  81 

Air  pollution.  National  Parks 
Wilderness  areas. 

Dated   March  20.  1985. 
Lee  M.  Thomas. 
Acimintstrator 

PART  81— I  AMENDED! 

Subpart  C  of  Part  81  of  Chapter  1. 
Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  In  §  81.332  New  Mexico,  the 
attainment  status  designation  table  for 
TSP  is  amended  as  follows: 

$81,332     New  Mexico. 


JMI 
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New  Mexico— TSP 


Designated  ar»a 


Does  not  T^eet 


Does  no'  "leet 
secofV2a'> 
starKiarob 


Benet 

Cannof  t)« 

maf^ 

rta&silieo 

rwhon»l 

standafds 

*OCn  155 

Portions  ol  Edity  and  Lea  Counitea  near  irvlustiies.. 

Remaiooer  ol  AOCP     


X. 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFRCh.  201,App.  A 

IFIRMR  Temp.  Reg.  101 

Triennial  Review  of  Agency 
Administration  and  Operation  of 
Information  Resources  Management 
Activities 

agency:  Office  of  Information 
Resources  Management,  GSA. 
ACTION:  Temporary  regulation. 


SUMMARY:  This  temporary  regulation 

establishes  the  Federal  Information 
Resources  Management  (IRM)  Review 
Program.  It  describes  policies  and 
procedures  that  Federal  agencies  and 
the  General  Services  Adn-inistrution 
(GSA)  will  f  jllow  in  carrying  out  the 
review  responsibilities  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3513).  It  also 
establishes  GSA  as  the  focal  agency  for 
collecting,  assessing,  and  reporting  on 
IRM  review  results  through  the  Office  of 
Management  and  Budget  (O.MB)  to 
Congress  Federal  agencies,  in  the 
process  of  achieving  their  missions,  put 
in  effect  management  improvement 
programs  of  varying  type  and  scope.  In 
informat:on  intensive  agcncips,  these 
activities  include  achieving  economy 
and  efficiency  through  effective 
information  resources  m.anagpment. 
maximizing  the  usefulness  of 
information,  improving  the  agency's 
information  systems,  and  ensuring  the 
effective  use  of  information  technology 
in  support  of  agency  programs.  The 
Federal  IRM  Review  Program, 
established  by  this  regulation,  provides 
a  Government-wide  structure  an.i 
reporting  (information-sharing) 
mechanism  intended  to  support  those 
management  initiatives  as  well  as  the 
requirements  of  the  Paperwork 
Reduction  Act.  The  regulation  also  cites 
GSA's  additional  review  end  oversight 
responsibilities  under  the  Federal 
Property  and  Administrative  Services 
Act  and  the  Federal  Records  Act  and 


includes  these  areas  within  the  scope  of 

IRM  reviews. 

dates:  Effective  date;  March  26,  1965. 

Expiration  date:  December  31,  1986. 

Comments  are  due:  June  24,  1985. 
ADDRESS:  Comments  should  be 
addressed  to:  General  Services 
Adm.inistration  (KMPP),  Washington, 
DC  20405 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  R.  Patton,  Policy  Branch  (KMPP). 
Office  of  Information  Resources 
Management,  telephone  (202)  566-0194 
or  n"S  566-0194 

SUPPLEMENTARY  INFORMATION:  (1)  A 
notice  of  proposed  mlemaking  was 
published  in  the  Federal  Register  on 
August  27,  1984  '49  FR  33906)  and  the 
comments  received  have  been 
considered  m  the  promulgation  of  this 
rule.  Any  additional  comments  are 
welcom.e  and  may  be  submitted  within 
ninety  days  after  publication  in  the 
Federal  Register  It  is  intended  to  codify 
the  policies  and  procedures  added  by 
this  regulation  in  a  new  Part  201-19  to 
the  FIRMR. 

(2)  The  General  Services 
Administration  has  determined  that  this 
rule  IS  not  a  m.ajor  rule  for  the  purposes 
of  Executive  Order  12291  of  February  17, 
19P1.  GSA  decisions  are  based  on 
adequate  information  concerning  the 
need  for.  and  the  consequences  of  the 
rule.  The  rule  is  written  to  ensure 
maxim.um  benefits  to  Federal  agencies. 
This  is  a  Government-wide  management 
regulation  that  will  have  little  or  no  net 
cost  effect  on  society. 

List  of  Subjects  in  41  CFR  Ch.  201 

Government  information  resources 
activities,  Government  procurement, 
Information  resources  management 
reviews. 

In  41  CFR  Chapter  201,  the  following 
FIRMR  temporary  regulation  is  added  to 
Appendix  A  at  the  end  of  the  chapter. 

FIRMR  Temporary  Regulation  10 

)anu«r>  22.  1985. 

To  Hreds  of  Federal  agencies. 

Subjeci:  Information  Resources 

Management  Reviews. 

1 .  Purpose. 

a.  This  regulation  establishes  the 
Federal  Information  Resources 


Management  (IRM)  Review  Program.  It 
describes  policies  and  procedures  that 
Federal  agencies  and  the  General 
Services  Administration  (GSA)  will 
follow  in  carrying  out  the  review 
responsibilities  of  the  Paperwork 
Reduction  Act.  This  directive  also 
establishes  GSA  as  the  focal  agency  for 
collecting,  assessing,  and  reporting  on 
IRM  review  results  to  the  Office  of 
Management  and  Budget  (OMB).  The 
intent  of  this  regulation  is  to  provide 
agencies  the  flexibility  to  implement  a 
review  program  that  is  co.mmensurate 
with  the  scope  and  complexity  of  the 
agency  program  objectives  and 
missions. 

b,  A  notice  of  proposed  rulemaking 
was  published  in  the  Federal  Register  on 
August  27. 1984  (49  FR  33906)  and  the 
comments  received  have  been 
considered  m  the  promulgation  of  this 
rule.  Any  additional  comments  are 
welcome  and  must  be  submitted  by  June 
24, 1985.  It  is  intended  to  codify  the 
policies  and  procedures  added  by  this 
regulation  in  a  new  Part  201-19  to  the 
FIRMR. 

2.  Effective  date.  March  26, 1985. 

3.  Expiration  date.  This  regulation 
expires  on  December  31, 1986, 

4.  Background.  The  Paperwork 
Reduction  Act  requires  that  Federal 
agencies  and  CS.'^  establish  IR.M  review 
capabilities.  Specifically,  agencies  are 
required  by  the  Act  to  carry  out  their 
information  management  activities  in  an 
efficient,  effective,  and  economical 
manner.  The  Act  also  requires  each 
agency  to  designate  a  senior  official  to 
carry  out  the  responsibilities  of  the 
agency  under  the  Act  These 
responsibilities  include  systematically 
conducting  inventories  of  major 
information  systems:  periodically 
reviewing  major  information 
management  activities:  ensuring  that 
information  systems  do  noi  overlap; 
developing  procedures  for  assessing  the 
paperwork  and  reporting  burden  of 
proposed  legislation;  and  assigning  the 
senior  official  responsibility  and 
accountability  for  IRM  acquisitions.  In 
addition,  the  act  requi-es  GS,^  to  advise 
and  assist  the  OMB  to  "s-ilectively 
review,  at  least  once  every  three  years, 
the  information  management  activities 
of  each  agency  to  ascertain  their 
adequacy  and  efficiency  "  It  also 
requires  "particular  att':n;)on  to  whether 
the  agency  has  complied  with  section 
3506."  GSA  has  additional  review  and 
oversight  responsibilit.i  s  under  the 
Federal  Property  and  .^d.'nmistrative 
Services  Act  and  the  f  eue-rai  Records 
.Act  In  a  letter  dated  j'.ne  13, 1983.  the 
OMB  assigned  GS.'\  responsibility  for 
IR.M  reviews. 
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5.  Applicabs.'ity.  This  regulation 
applies  to  organizations  covered  by  the 
Paperwork  Reduction  Act.  It  includes 
any  executive  department,  military 
department.  Government  corporation. 
Government  controlled  corporation,  or 
other  establishment  in  the  executive 
branch  of  the  Government  (including  the 
Executive  Office  of  the  President),  or 
any  independent  regulatory  agency.  It 
does  not  apply  to  the  General 
Accounting  Office,  Federal  Election 
Commission,  the  governments  of  the 
District  of  Columbia  and  of  the 
territories  and  possessions  of  the  United 
States,  and  their  various  subdivisions,  or 
Government-owned,  contractor- 
operated  facilities  including  laboratories 
engaged  in  national  defense  research 
and  production  activities. 

B.  RpviciV  Objectives. 

a.  The  primary  purpose  of  IRM 
reviews  is  to  improve  the  Government- 
wide  management  of  information 
resources  so  that  all  Federal  agencies 
can  accomplish  their  missions  more 
efficiently  and  effectively.  The  IRM 
activities  of  each  agency  shall  be 
selectively  reviewed  at  least  once  during 
a  triennial  review  cycle.  This 
requirement  will  be  satisfied 
predominantly  by  agency-conducted 
reviews. 

b  IRM  reviews  have  four  principal 
objectives; 

( 1 )  To  determine  if  each  agency  is 
carrying  out  its  information  management 
activities  in  an  efficient,  effective,  and 
economical  manner  in  support  of 
program  missions  and  objectives; 

(J|  To  deterrr.ine  how  well  each 
agency  is  complying  with  established 
IRM  policies,  procedures,  principles, 
standards,  and  guidelines:  and 

(3)  To  determine  whether  each  agency 
is  complying  with  Federal  agency 
responsibilities  of  44  U.S.C.  3506; 

(4)  To  establish  through  GS.\- 
conducted  reviews,  the  proper  level  of 
acquisition  authority  for  ADP  resources 
to  be  delegated  to  each  agency  by  GSA. 

7.  Scope  of  [RM Reiie'.'.s. 

a.  IRM  reviews  may  encompass  any 
or  all  activities  of  planning,  budgeting, 
organizing,  directing,  training,  and 
control  associated  with  the  creation, 
collection,  processing,  transmission, 
dissemination,  use.  storage,  and 
disposition  of  information  by  agencies. 
IRM  encompasses  both  information 
itself  and  the  resources,  such  as 
personnel,  equipment,  funds,  and 
technology  used  to  create,  collect, 
process,  tr.insniit.  disseminate,  use. 
store,  and  dispose  of  information.  This 
includes  ADP,  telecommunications, 
office  automation,  records  management, 
and  their  associated  activities. 


b.  As  stated  in  the  Paperwork 
Reduction  Act  and  for  the  purposes  of 
this  regulation,  the  terms  "automatic 
data  processing,"  "automatic  data 
processing  equipment."  and 
"telecommunications"  do  not  include 
any  data  processing  or 
telecomm.unications  system  or 
equipment,  the  function,  operation,  or 
use  of  which; 

(1)  Involves  intelligence  activities; 

(2)  Involves  cryptologic  activities 
related  to  national  security: 

(3)  Involves  the  direct  command  and 
control  of  military  forces: 

(4)  Involves  equipment  which  is  an 
integral  part  of  a  weapon  or  weapons 
system;  or 

(5)  Is  critical  to  the  direct  fulfillment- 
of  military  or  intelligence  missions, 
provided  that  this  exclusion  shall  not 
include  automatic  data  processing  or 
telecommunications  equipment  used  for 
routine  administrative  and  business 
applications  such  as  payroll,  finance, 
logistics,  and  personnel  management. 

8.  Relationship  to  Other  Review 
Requirements.  In  meeting  the 
requirements  of  this  regulation,  agencies 
are  encouraged  to  take  advantage  of  all 
ongoing  reviews  preparing  for  or 
resulting  from  the  0MB  spring  planning 
and  management  reviews  and/or  fall 
budget  reviews;  vulnerability 
assessments  and  internal  control 
reviews  (0MB  Circular  A-123):  financial 
management  systems  reviews  (OMB 
Circular  A-1271;  performance  of 
commercial  activity  reviews  (OMB 
Circular  A-ro);  information  collection 
reviews;  records  management 
assessments;  internal  audits;  etc. 

9.  Government-Wide  Application. 
(See  Attachment  F  to  this  bulletin  which 
illustrates  the  Federal  IRM  Review 
Structure.) 

a.  .'\aency  responsibilities.  The  agency 
head,  in  coordination  with  the  senior 
official  designated  by  the  requirements 
of  the  Paperwork  Reduction  Act,  shall 
delegate  IRM  review  authorities  and 
responsibilities  within  the  agency 
consistent  with  the  Paperwork 
Reduction  Act  and  this  regulation, 
Specificially  the  agency  head  shall 
ensure  that  the  agency's  review 
organization: 

(1)  Has  authority  to  review  programs, 
functions,  and  activities  within  the 
objectives  and  scope  of  IRM  cited  in 
par.  6  and  par.  7  above; 

(2)  Is  responsive  to  established 
Government-wide  and  agency  priorities: 
and 

(3)  Is  responsible  for  meeting  the 
reporting  requirements  established  in 
par.  10  below. 

b.  GSA  responsibilities.  GSA  has 
responsibility  to  conduct  IRM  reviews  at 


agencies  and  to  consolidate  the  results 
of  GSA-  and  agency-conducted  reviews 
in  an  annual  report  to  OMB.  To  meet 
these  responsibilities,  GSA  is  hereby 
establishing  a  triennial  review  and 
reporting  process.  To  assist  agencies  in 
meeting  the  requirements  of  the 
Papenvork  Reduction  Act  and  this 
regulation.  GSA  will  issue  and  maintain 
an  advisory  IRM  review  handbook  and 
advise  and  assist  agencies  with  the  IRM 
review  p.-ocess. 

c.  OMB  responsibilities.  OMB  is 
required  to  report  major  activities  being 
accomplished  under  Paperwork 
Reduction  Act  guidelines,  including 
review  activity,  to  Congress  and  will 
conduct  such  independent  reviews  as  if 
deems  appropriate. 

10.  Triennial  Process.  Agency  review 
programs  will  operate  on  a  three-year 
cycle.  This  paragraph  describes  the 
process  for  each  year. 

a.  Year  One. 

(1)  GSA  will  issue  a  "call  for  plans" 
by  September  1  preceding  the  first  year 
of  the  cycle.  The  call  will  establish 
Government-wide  review  priorities  for 
that  three-year  cycle. 

(2)  Agencies  shall  develop  a  three- 
year  review  plan  which: 

(i)  Includes  Government-wide 
priorities  for  review: 

(ii)  Establishes  and  includes  agency 
priorities  for  review: 

(iii)  Provides  specific  objectives  for 
the  three-year  review  cycle;  and 

(iv)  Details  planned  reviews  for  the 
upcoming  and  subsequent  two  years. 

(3)  The  plan  shall,  at  a  minim.um, 
include  the  items  listed  in  Attachment 
A,  and  describe  how  execution  of  the 
plan  will  determ.ine  whether  the  agency 
is  complying  with  Federal  agency 
responsibilities  of  44  U.S.C,  350C. 

(4)  The  agency  shall  submit  the 
agency  plan  to  GSA  by  November  1  of 
the  first  year  of  the  cycle. 

(5)  GSA  will  assess  the  plan  for 
comprehensiveness,  clarity,  and 
responsiveness  to  Government-wide 
priorities.  Agencies  will  be  contacted  for 
clarification  and  additional  information 
if  necessary. 

(6)  Agencies  shall  conduct  reviews  in 
accordance  with  the  plan.  As  each 
review  is  completed,  a  review  synopsis 
will  be  developed.  These  synopses  shall 
include,  as  a  minimum,  the  items  listed 
in  Attachment  D. 

b.  Year  Two. 

(1)  GSA  will  issue  a  call  for  the 
second  year's  plan  by  September  1. 

(2)  Agencies  shall  update  the  plan 
submitted  in  the  previous  year.  The  plan 
shall,  at  a  minimum,  include  the  items 
listed  in  Attachment  B. 
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(3)  Agencies  shall  attach  to  the  plan 
synopses  of  the  first  year's  reviews.  (See 
par.  10a(6j  above.)  If  reviews  were 
conducted  which  were  not  on  the  plan, 
they  should  be  summarized  Reviews 
which  were  on  the  plan  but  not 
conducted,  should  be  noted  as 
rescheduled  or  cancelled  and  include  a 
short  explanation. 

(4)  The  ag'j^ncy  sh-iU  submit  the 
updated  plan  and  synopses  of  the  first 
year's  reviews  to  GSA  by  November  1. 

(5)  Agencies  shall  complete  the 
scheduled  second  year  s  reviews  and 
develop  synopses.  (See  par.  10a(6) 
above.) 

c.  Year  Three. 

(1)  GSA  will  issue  the  call  by 
September  1  and  agencies  will  submit 
the  final  updated  plan  for  the  third  year 
(see  Attachment  C)  and  review 
synopses  for  the  second  year. 

(2)  Ai'sncies  shall  complete  the 
scheduled  third  year's  reviews  and 
develop  synopses. 

(3)  Agencii  s  shall  dr-velop  a  report 
which  consolidates  the  three-year  effort, 
evaluates  how  well  the  reviews  met 
overall  objectives,  evaluates  the 
benefits  of  the  three-year  review  effort 
to  the  agency,  demonstrates  how  the 
agency  is  complying  with  Federal 
agency  responsibilities  of  44  U.S.C.  3506 
(the  Paperwork  Reduction  Act),  and 
identifies  potential  review  opportunities 
for  the  next  three-year  cycle 

(4)  GSA  will  review  progress  with  the 
agency  in  preparation  for  report 
consolidation  and  submission  to  0MB. 
Such  reviews  may  be  limited  to  an 
assessment  of  the  review  program  or 
may  be  a  broader  review  effort. 

(5)  The  agency  shall  submit  the 
consolidated  report  and  third-year 
review  synopses  to  GSA  by  November 
1,  together  wi«h  the  plan  for  the  new 
cycle.  (See  par.  10a.  above  ) 

d.  Triennial  Reporting. 

(1)  In  the  two  years  preceding  the  first 
triennial  report,  GSA  will  report  to  OMB 
on  the  status  of  implementation  of  the 
Federal  IR.M  Review  Program. 

(2)  For  all  agencies  completing  the 
three-year  cycle,  GSA  will  prepare  an 
executive  summary  of  trends  and 
significant  actions,  highlight  successes, 
identify  problem  areas,  and  provide 
profiles  of  review  activity  by  agency 
and  Government-wide.  The 
consolidated  report  will  be  provided  to 
OMB  by  March  1,  following  completion 
of  the  three-year  cycle.  OMB  will  report 
the  results  of  the  reviews  to  appropriate 
agency  heads  and  Committees  of  the 
Congress. 

(3]  Agencies  are  required  by  44  L'.S.C. 
3513(c)  (the  Paperwork  Reduction  Act) 
to  prepare  and  submit  to  OMB  and 
appropriate  Congressional  Committees. 


within  sixty  days,  a  written  statement 
which  responds  to  the  results  of  the 
reviews  and  includes  actions  taken  to 
alleviate  cited  problems  or  deficiencies. 

11.  GSA  Review  Process. 

a.  GSA  will  periodically  conduct 
separate  reviews  of  agencies'  IRM 
activities  to  complement  and 
supplement  agencv  efforts.  Prior  to 
initiation  of  a  GSA-conducted  IRM 
review,  the  designated  senior  official 
will  be  informed  of  its  scope  and  the 
manner  in  which  it  will  be  conducted. 
These  reviews  will  initially  take  place 
during  the  fiscal  year  following  agency 
start-up. 

b.  The  reviews  will  be  conducted  in 
an  atmosphere  which  will  allow  for  a 
free  and  open  exchange  of  information. 
PotentiaLproblem.s  and  recomm.ended 
solutions  v.'iil  be  discussed  during  the 
course  of  the  review  so  that  agencies 
may  initiate  corrective  action  prior  to 
form.al  reporting. 

c.  Results  of  these  reviews  will  be 
provided  by  GSA  to  the  agency  in  draft 
form.  Agencies  shall  have  thirty  days  to 
respond  to  the  report  before  it  is 
finalized. 

d.  Comments  will  be  reviewed  and 
discussed  with  the  agency  with 
appropriate  revisions  being  made  prior 
to  issuance  of  a  final  report. 

e.  Final  reports  will  be  provided  to  the 
agency  and  will  also  be  included  in  the 
consolidated  report  to  OMB. 

12.  IRM  Review  Program  Initiation. 

a.  The  IRM  review  program  will  be 
initiated  for  FY  1986.  Agency  plans  shall 
be  submitted  within  60  days  after  the 
call  goes  out.  The  first  submission  of 
review  synopses  will  be  on  or  before 
November  1,  1986. 

b.  Agencies  will  be  phased  into  the 
review  process.  (See  Attachment  E.)  The 
first  triennial  review  cycle  ends  with 
reports  due  .November  1,  1988. 
Therefore,  the  first  triennial  report  will 
be  submitted  in  FY  1989.  Until  the  cycle 
is  in  full  operation  in  FY  1988,  GSA  will 
submit  annual  consolidated  reports  to 
OMB. 

c.  The  reports  called  for  in  this 
temporary  regulation  have  been  cleared 
in  accordance  with  FPMR  101-11.11  and 
are  assigned  Interagencv  Report  Control 
Number  0326-GS.A-XX." 

13.  .-Igency  actions.  Pending  the 
issuance  of  an  amend.ment  of  the 
Federal  Information  Resources 
Management  Regulation,  agencies  shall 
follow  the  policies  and  procedures  in 
this  temporary  regulation. 

14.  Information  and  assistance. 
a.  This  review  program  is 

administered  by  the  Procurement 
Management  and  Review  Branch 
(KMAP)  in  GSA's  Office  of  Information 
Resources  Management.  Advice  and 


assistance  are  available  as  resources 
permit.  The  branch  can  be  contacted  by 
writing  or  calling:  Genera!  Services 
Administration.  KMAP.  Washington.  DC 
20405,  Telephone— (2021  560-1332  cr  FTS 
566-1332. 

b.  Inquiries  concerning  this  regulation 
should  be  directed  to  Phillip  R.  Patton, 
Policy  (KMPPl,  Office  of  Information 
Resources  .Managem.ent,  Telephone  (202) 
566-0194  or  FTS.  568-0194. 

15.  Submission  of  comments.  The 
views  of  agencies  and  other  interested 
parties  are  invited  regarding  the  effect 
or  i.Tipact  of  this  regulation  and  the 
policy  and  procedures  that  should  be 
adopted  in  the  future.  All  comments 
received  by  June  24.  19S5,  will  be 
considered.  Comments  should  be 
addressed  to  GS.A  (K.MPP),  Washington. 
DC  20405. 
Ray  Kline, 
A  ctmg  .4  dministrotor  of  General  Services. 

Attachment  A 

Agency  IRM  Review  Plan  Format 

Three  Year  Cycle:  FY  8x-8x 

Year  1 

Agency: 

Priority  review  areas:  (as  identiHed  in  GSA 

call  or  by  agencies) 
Triennial  objectives: 

Year  1  reviews:  (For  each  review,  submit  the 
data  stipulated  below.) 

Title  of  Review: 

Agency  Review  Number 

Scope  of  Review: 

Brief  Description: 

Review  Milestones  and  Schedules: 

Agency  Contact  and  Telephone  Number 
Year  2  and  3  reviews: 

Title  of  Review: 

Agency  Review  Number 

Scope  of  Review: 

Brief  Description: 

Note. — Agencies  may  add  additional  ddta 
elements  to  these  formats  (Attachments  A 
thru  D)  as  deemed  necessary. 

(This  format  shall  only  be  used  as  a  guide 
and  will  not  be  printed,  reproduced  or 
stocked  ) 

Attachment  B 

Agency  IRM  Review  Plan  Formal 
Three  Year  Cycle:  FY  Sx-Sx 
Year  2 

Agency: 

Priority  review  areas:  (If  different  from  Year 

1) 
Triennial  objectives:  (If  different  from  Year  1) 

Year  2  reviews: 
Title  of  Review: 

Listed  on  Year  1  Plan: Yes _No 

Agency  Review  Number: 

Scope  of  Review: 

Brief  Desciption; 

Review  .Milestones  and  Schedules: 

Agency  Contact  and  Telephone  .Number: 
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Ycir  3  rc\  icvss 
Title  of  Review 

Listed  on  Yedr  1  Pl,<n  Ye--  No 

Ajjenc  V  Review  Nunilier. 

Scope  of  Review: 

Brief  Uescriplion: 

[This  format  shdil  only  be  used  as  a  guide 
nnd  will  not  be  printed,  reproduced  or 
stiK.ked  I 

Attachment  C 

.K'''"'  I  IHM  Rcvii'-.v  Plan  Format 
/^'■■-    y,  ::rC\u't    FY  d\^.\ 

),  :;-  / 

A>;cn{:\  ■ 

P'hiritv  rev  itvv  HTc  (s  i  If  different  from  Year 

~] 
1  rienni<il  ()l)|f(,l!Vfs   1  If  d.'U-ri  nt  from  Year  2) 
Ycir  3  reviews 

Title  of  Re\iev\ 

listed  on  Year  1  I'l.ni. 

Listed  on  Year  2  Plan: 

.\s.;en( :y  Review  .\unT)er- 

S((ipe  of  Review: 

Driff  Description 

Kev.ew  Milestones  and  Schedules: 

AKen(  y  Contact  and  1  eiephone  Number: 

I  Lhis  format  shall  only  be  used  as  a  guide 
and  will  not  he  printed,  repi-oduced  or 
stoi.ked  ! 

Altachmenl  D 

',,'■:'<  ^l  Hf,  :/-;\-  <)  nopsis 
Three  Year  Cycle:  FY  8x-ax 


Yes 


.No 

No 


those  informalion- 


Ycur  1.  2.  and  3 
Agency: 
Title  of  Review: 
Agency  Review  Number: 
Objectives  of  Review: 
Synopsis  of  Review- 
Primary  Findings: 
Initiatives  and  Actions: 
Agency  Contact  and  Telephone  Number: 

(This  format  shall  only  be  used  as  a  guide 
and  will  not  be  printed,  reproduced  or 
stocked! 

Attachment  E 

/l^'tncy  Start -Up  List 
Triennial  Reports  to  Coniress 

First  year  agencies  are 
intensive  agencies  (identified  by  0MB  in 
initial  review  efforts)  with  the  longest 
established  review  programs.  Second  and 
third  year  agencies  are  information-intensive 
agencies  not  included  in  the  first  year. 
Agencies  have  been  listed  if  they  are  large 
enough  to  have  an  established  IRM 
organiz;.tion.  All  other  agpncies  are  al.so 
i.ncluded  in  the  third  year, 

De};innin^  in  FY  86.  and  every  Snl  year 
Ihereafter: 

Year  1  Agencies 

Agriculture 

Commerce 

Education 

Energy 

General  Services  Administration 

Health  and  Human  Services 

Interior 


Labor 

Transportation 
Veterans  Administration 

Beainnin^  in  FY  87.  and  every  Jrd  year 
thereafter:        » 

Year  2  Agencies 

Consumer  Product  Safety  Commission 
Environmental  Protection  Agency 
Federal  Energy  Regulatory  Commission 
Federal  Trade  Commission 
Housing  and  Urban  Development 
Interstate  Commerce  Commission 
National  Aeronautics  &  Space 

Administration 
National  Science  Foundation 
Office  of  Personnel  Management 
State 
Treasury 

Beginning  in  FY  88.  and  every  3rd  year 
thereafter: 

Year  3  Agencies 

ACniON 

Commodity  Futures  Trading. Commission 

Defense 

Air  Force 

Army 

Navy 

Federal  Communications  CJonimission 

Federal  Emergency  Management  Aflcnry 

F'cderal  Reserve  System 

Nuclear  Regulatory  Commission 

Securities  and  Exchange  Commission 

Selective  Service  System 

All  Other  Agencies 
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FIRMR  Temp.  Reg.  10 
Attachment  F 


■B 


Agency  Actions 


PRIORITIES 


J 


GSA  Actions 


ManagernerM 

and  Process 

Reviews 


0MB  Actions 


OthPr  96-51  1 
Activities 


SYNOPSES 


REPORT 


S'ilectod  Agency 

Information  M.innqerrient 

Reviews 


Review  and  Consolidate 
iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii 

Summary  Report 
to  0MB 


Review  and  Consolidate 

IIMlllllllllllllllllllllllllliiiii 

Formal  Report 
to  the  Congress 


|KR  Dor  Hr)-n)H7  Filed  3-25-85;  8;45  am| 

BILLING  CODE  6e20-25-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6597 

iw-e7iiii 

Wyoming;  Withdrawal  of  Public  Lands 
for  White  Mountain  Petroglyphs  Site 

M.iri:h  13,  1985. 

agency:  Burp;!ii  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  will  withdraw  20 
acres  of  public  land  from  surface  entry 
and  mining  for  20  years  to  protect  to 
scientific,  artistic,  and  educational 
values  of  the  site.  The  lands  have  been 
and  remain  open  to  mineral  leasing. 

EFFECTIVE  DATE:  NL'.n  h  26,  IPH.-i, 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Gilmer,  BLM.  Wyoming  State 
Office,  P.O.  Box  1828.  Cheyenne, 
Wyoming  82003,  307-772-2089. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 


Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  and  entry  under  the  general 
land  laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2),  but  not 
from  leasing  under  the  mineral  leasing 
laws,  to  protect  a  Bureau  of  Land 
Management  recreation  site. 

Sixth  Principal  Meridian 

1.  22  N.,  R.  105  V\  . 
Sec.  11.  NE'/4SE'/<SE'/4,  N'-zSW'^ 
SF.'4SE'.4; 

Sec.  12,  Wy2NW'/.SW'/4SWV4. 

The  area  described  contains  20  acres  in 
Sweetwater  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws, 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  use.  1714(f).  the  Secretary 


determines  that  the  withdrawal  shall  be 

extended, 

Robert  N.  Broadbent, 

Assistant  Secretary  of  the  interior 
March  18, 1935. 

TR  n  ■     ft'--"—  r  ■>  J  3-25-85:  8:45  am] 

BILLING  CODE   43'0-84-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  94 

IPR  Docket  No.  84-27:  RM-4351:  FCC  85- 
119] 

Elimination  of  the  Developmental 
Classification  of  the  13.2-13.25  GHz 
Band 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  In  September  of  1984  M/A- 
CO.M,  Inc.  filed  a  Petition  for  Limited 
Reconsideration  of  PR  Docket  No.  84-27. 
The  petition  asks  that  §  94.75  of  the 
Commission's  Rules  be  amended  to 
exempt  low  power  po.'table  temporar\- 
fixed  transmitters  operating  m  the  13.2- 
13.25  GHz  band  from  antenna  standards. 
The  Commission  granted  the  requested 
amendment  thereby  allowing  pri\ate 
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iibt.Ts  to  use  equipment  dv.iilable  in 

other  services. 

EFFECTIVE  DATE:  April  24,  I'WS 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  Thomson,  Privnte  Rd(ho  Biiredu. 

(202)  634-2443. 

SUPPLEMENTARY  INFORMATION: 

Memorandum  Opinion  and  Order 

In  the  Miitler  of  Amendment  of  I'itrt  94  of 
the  Commi.ssion  s  Rules  to  eliminate  the 
develtipmentnl  clcissificHtion  uf  the  1,1.2  to 
13.^5  C.Kz  h,.n(i;  PR  Docket  No   H4- 2"   RM- 
4rt51 

.'Vdpptcd  .Vlurch  l.S.  lH8,i. 
Relci.sed  Marth  18.  IHH.'S. 
H\  the  (jimm.ssion. 

1.  On  August  8,  1984.  the  Commission 
.uiopted  a  Report  and  Order  which 
amended  Part  94  of  the  rules  to 
eliminate  the  developmental  restriction 
on  the  use  of  the  13.2-13.25  C.Hz  h.iiul 
and  to  exempt  low  power  port.ihle 
transmitters  from  the  type  acceptance 
.ind  notification  requirements. 'The 
Commission's  decision  to  allow  private 
users  to  obtain  regular  authorizations  in 
this  band  was  based  on  the  mature  stale 
of  microv\a\e  radio  technohiyy  which  is 
now  available  in  this  hand  Subsequent 
to  the  Report  and  Order,  a  Petition  for 
Limited  Reconsideration  was  fihfd  by 
Vl/A-COM.  Inc.  The  Petition  asks  thai 
as  part  of  our  overall  consideration  of 
the  use  of  this  frequency  band  we  also 
•imend  Section  94.75  of  the  rules  to 
allow  Part  94  users  the  use  of  small 
antennas  with  portable  transmitters 
operating  m  the  13.2-13.25  CHz  band. 
No  comments  were  filed  m  response  to 
the  petition. 

2.  The  13.2-13.25  GHz  band  is  shared 
t)y  private  users,  broadcasters,  and 
common  carriers.  Broadcasters  and 
common  carriers  primarily  use  the  band 
for  portable  operations  in  connection 
with  electronic  newsgathering  (E\G). 
Transmissions  are  usually  over  a  very 
short  distance,  for  example,  from  a  news 
event  to  a  van.  M/A-COM  suggests  that 
priv.ite  users  also  have  a  similar  need 
for  low  power  portable  transmitters  for 
short  r.inge  communicatiuns  and  should 
be  able  to  use  equipment  currently  on 
the  market.  M/.A-COM  points  out  that 
public  safety  agencies  could  use  their 
equipment  for  crowd  control  and 
surveillance,  and  colleges  and 

V  ocational  schools  could  use  it  as  an 
instr>ictional  aid. 

3.  The  small  antenna  used  on  portable 
transmitters  produces  a  wide 
beam.width  which  m.akes  it  easier  to  set 
up  and  aim  temporary  links.  Under  Parts 


21,  74,  and  78  of  the  Commission's  Rules 
portable  microwave  transmitters  are 
exempt  from  antenna  beamwidth 
standards.  Part  94  does  not  provide  for 
such  an  exemption  and  therefore  private 
users  could  not  make  use  of  equipment 
that  is  already  on  the  market  without  a 
waiver  or  rule  change. 

4.  In  the  Report  and  Order  we  noted 
that  antenna  standards  were  within  the 
scope  of  Gen.  Docket  82.334  and  would 
be  treated  there.-  M/A-COM  points  out. 
however,  this  matter  is  also  within  the 
scope  of  this  docketed  proceeding  and 
could  be  resolved  here,  if  the 
Commission  were  so  inclined.  After 
further  anaKsis  of  this  matter,  we  find 
that  the  issue  of  portable  antenna 
standards  need  not  be  delayed  until 
action  in  Gen.  Docket  82-334.  After 
careful  consideration  of  the  record  of 
this  proceeding  we  agree  that  private 
users  should  be  allowed  to  use  the  same 
portable  transmitters  that  are  available 
in  other  services.  This  exemption  is 
consistent  with  §  21.108  of  the  rules 
which  exempts  temporary  fixed 
transmitters  used  by  common  carriers 
from  antenna  standards.-* This 
exemption  is  also  reflected  in  §  74.641 
and  §  78.105  for  portables  used  by 
broadcasters  and  CATV  operators.*  ^ 
We  conclude  that  a  similar  approach 
should  be  extended  to  portable, 
temporary-fixed  transmitters  used  under 
Part  94.  We.  therefore,  amend  §  94.75  of 
the  Commission's  Rules  to  permit  the 
use  of  small  antennas  with  portable 
temporary-fixed  transmitters  operating 
in  the  13. 2-13. 25  Giiz  band. 

5.  The  Commission  certifies  that 
section  604  of  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  to  the  rule 
change  in  this  Memorcndum  Opinion 
and  Order  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Secretary  shall  cause  a  copy  of  this 
Memorandum  Opinion  and  Order. 
including  the  above  certification,  to  be 
published  in  the  Federal  Register,  and  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  605(b)  of  the  Regulatory 
Flexibility  Act.  Pub.  L  No.  96-354.  94 
Stat.  1164,  5  U.S.C.  601  et.  seq.  (1981). 

6.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  Part  94  of  the  Commission's 
Rules  is  amended,  effective  April  24. 


'  Hcpon  and  Order.  PR  Uuckel  m-^7  |FCC  B4- 
JHOI.  relcdsed  .Aiigu.sl  l.S.  1984.  49  FR  MOT  (Aiigusi 
28.  lOMl 


-'  f-:rst  Report  and  Order.  Cen.  Docket  No.  82-334 
!  KC:C  83-3933).  released  Seplember  .TO,  198,1.  48  Fed 
Keg.  50722  (November  3.  19881. 

'4rCFR  21  10e(c). 

'4-CKR74.641(a)(5|. 

■4-  CFK  78  I05|ii|(5) 


1985.  as  set  forth  in  Appendix  A.  It  is 
further  ordered  that  this  proceeding  is 
terminated. 

7.  Further  information  on  this  matter 
may  be  obtained  by  contacting  Eugene 
Thomson.  (202)  634-2443,  Private  Radio 
Bureau,  Federal  Communications 
Commission.  Washington,  D.C.  20554. 

List  of  Subjects  in  47  CFR  Part  94 

Private  Operational — Fixed 
microware.  Radio.  Radio  services. 

(Sees.  4,  303,  48  slat.,  as  amended.  10fi6   1(IH2, 
47  U.S.C.  154.  303) 

Federal  Communiciitions  Commission. 
William  ).  Tricarico, 

Secn'tary- 

PART  94— (AMENDED) 
.Appendix 

Title  47  of  the  Code  of  Federal 
Regulations,  Part  94.  is  amended  as 
follows: 

Section  94.75(b)  footnote  6  is  revised 
to  read  as  follows: 


( 94.75 

(a)* 
fb)- 


Antenna  limitations. 


'•Except  for  temporary-fixed  operations  in 
the  band  13.200-13.250  MHz  with  output 
powers  less  than  250  mW  and  as  provuhxl  in 
§94.90. 

•  •  •  •  * 

jFR  Doc.  85-7043  Filed  3-25-85:  8:45  am] 
BILUNG  COOE  S7I2-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801,  1803,  1804,  1805, 
1806.  1807.  1809,  1810,  1813,  1814, 
1815,  1816,  1817,  1819,  1827,  1831, 
1832,  1836.  1837,  1852,  and  1853 

I  NASA  FAR  Supplement  Directive  85-21 

NASA  FAR  Supplement 
Implementation  of  Competition  In 
Contracting  Act 

agency:  Office  of  Procurement. 
Procurement  Policy  Division.  NASA. 
ACTION:  Final  rule. 

summary:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplem.ent  (.NFS)  to  reflect,  inter  alia, 
applicable  provisions  of  P.L.  98-369. 
Competition  in  Contracting  Act,  and  P.L. 
98-72,  Amendment  to  the  Small  Business 
Alt 

EFFECTIVE  DATE:  April  1,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

W.A.  Greene.  Procurement  Policy 
Division  (Code  HP),  Office  of 
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Procurement.  NASA  He.idquarters, 
Washington.  DC  20546,  Telpphone:  (202) 
4.53-2119, 

SUPPLEMENTARY  INFORMATION:  Proposed 

rulemaking  vwis  published  on  page  49648 
of  the  Federal  Register  of  December  21, 
1984,  which  mnde  available  to  the  public 
a  copy  of  NASA  F.'\R  Supplement 
Directive  85-2  for  review  and  possible 
comment  for  a  30  day  period,  ending 
January  22,  1985.  All  comments  received 
have  been  considered  and  the  Directive 
has  been  revised  where  necessary.  On 
January  31,  1985,  the  proposed  document 
was  forwarded  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  OMB  Bulletin  85-7, 
December  14.  1984.  That  review  has 
been  concluded  in  accordance  with 
Executive  Order  12291,  sec.  3(e)(2)(c). 

1.  Existing  policy  on  D&F's  is  clarified 
and  moved  from  subpart  1815.3  to 
1801.7. 

2.  Instructions  at  subpart  1804.6  for 
Form  507  have  been  revised  to 
accommodate  CICA.  A  revised  Form  507 
will  be  timely  issued  for  April  1,  1985, 
use. 

3.  An  annual  report  to  Congress  of 
sole  source  contracts  is  no  longer 
required.  Subsection  1604.677  is 
removed  in  its  entirety. 

4.  Subpart  1800  has  been  added.  It 
contains  a  detailed  description  of 
competition  requirements,  including  full 
and  open  competition,  other  than  full 
and  open  competition,  and  the  role  of 
the  competition  advocate.  Strictures 
related  to  contracting  with  former 
NASA  employees  now  appear  at 
1806.304-70,  vice  1815.105-70(dl(6). 

5.  Procurement  plans  must  describe 
how  competition  will  be  sought  and 
promoted  (subsection  1807.170). 

6.  Small  purchases  are  exem    ed  from 
the  added  justification  requiren.ents  at 
FAR  Part  6  (subsection  1813.104). 

7.  Delegations  of  authority  are  made 
(1)  for  cancelling  invitations  and 
rejecting  all  bids  and  (2)  for  completing 
the  acquisition  through  negotiation 
(subsection  1814,404). 

8.  Subsections  1815.103  and  1815.105, 
covering  the  negotiation  exceptions  and 
related  material,  have  been  removed. 
Subparts  1815.2.  Negotiation  Authorities, 
and  1815.3,  Determinations  and 
Findings,  have  been  removed. 

9.  The  accuracy  of  certain  items  in 
Justifications  for  Acceptance  of 
Unsolicited  Proposals  (JAUP's)  must  be 
certified  by  the  sponsoring  technical 
office.  JAlJP's.  by  statute,  are  available 
to  the  public.  Pre-award  synopsis  of 
unsolicited  proposals  shall  not  be  made 
if  the  conditions  at  FAR  5.202(c)(7)  apply 
(Subpart  1815.507). 

10.  Subsection  1815.608  delegates  to 


the  contracting  officer  the  authority  to 
reject  all  proposals  received  in  response 
to  a  solicitation. 

11.  Subsection  1817.207-70  is  revised 
to  apply  to  all  unpriced  options,  not  just 
those  under  service  contracts. 

12.  Citation  of  negotiation  authority 
with  SBA  for  8(a)  program  contracts  is 
no  longer  necessary  (subsection 
1819.809-l(c)(l)). 

13.  NASA's  policy  of  obtaining  the 
services  of  experts  and  consultants  by 
appointment  rather  than  contract  is 
relocated  from  1815.2  to  subsection 
1837.104. 

14.  Minor  editorial  adjustments  have 
been  made  in  the  following  provisions 
and/or  clauses.  1852.215-71: 1852.215-72: 
1852.215-73;  1852.216-7001:  1852.216- 
7002: 1852.216-7004;  1852.213-71  and 
1852.244-70. 

15.  NASA  Form  543,  Justification  for 
Authority  to  Negotiate,  is  removed. 

16.  There  are  several  modifications 
which  correct  typographical  errors, 
make  editorial  improvements  or 
clarifications  and  replace  coverage  from 
NASA's  Procurement  Regulation  that 
was  inadvertently  left  out  during  the 
printing  of  the  NASA  FAR  Supplement. 
They  do  not  make  significant  changes  in 
NASA  policy  or  procedures. 

The  NFS  material  published  in  this 
directive  is  effective  April  1,  1985,  and 
shall  remain  in  effect  until:  (1)  Changed 
by  a  subsequent  NFSD  or  Procurement 
Notice  (PN);  (2)  incorporated  into  any 
new  edition  of  the  NFS:  or  (30) 
specifically  canceled. 

List  of  Subjects  in  4«  CFR  Ch   18 

Government  procurement. 

Dated  February  27,  1985. 
S,|,  tians. 
Assislani  Administrator  for  Procurement. 

1.  The  authority  citation  for  48  CFR 
Ch.  18  reads  as  follows: 

.\uthorily:  42  U.S.C.  2473(c)(1). 

PART  1801— NATIONAL 
AERONAUTICS  AND  SPACE 
ADMINISTRATION  FEDERAL 
ACQUISITION  REGULATION 
SUPPLEMENT 

2.  Subpart  1801.7  is  added  to  read  as 
follows: 

Subpart  1801,7— Determinations  and 
Findings 

S.-C, 

1801.703  Class  determinations  and  findings. 

1801.704  Content. 
1801.707  Signatory  authority. 


Subpart  1801.7— Determinations  and 
Findings 

1801.703  Class  determinations  and 
findings. 

The  effective  period  specified  in  each 

class  determination  and  findmgs  (D&F) 
shall  not  ordinarily  exceed  one  year. 
When  periods  longer  than  the  foregoing 
are  considered  appropriate  and 
necessary,  they  should  be  stated  with 
the  reasons  therefor. 

1801.704  Content. 

(a)  Content  and  format  requirements 
in  addition  to  those  at  FAR  1.704  are 

specified  in  the  associated  subject  text. 

(b)  While  the  contracting  officer  is 
responsible  for  preparing  the  D&Fs, 
requirements  and  technical  personnel 
are  responsible  for  the  accuracy  and 
adequacy  of  the  factual  information 
supporting  the  findings.  Supporting 
information  within  the  functional  areas 
of  requirements  and  technical  personnel 
shall  be  furnished  the  contracting  officer 
in  writing. 

1801.707    Signatory  authority. 

(a)  Signatory  author! ;y  for  D&Fs  is 
specified  in  the  FAR  or  NASA  FAR 
Supplement  text  for  the  associa'ed 
subject  matter, 

(b)  The  Administrator  or  Deputy 
Administrator  may  also  make  any  of  the 
D&F's  that  may  be  made  by  the 
Assistant  Administrator  for 
Procurement  or  by  a  contracting  officer. 

PART  1803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Subpart  1803.70— Contracts  Between 
NASA  and  Former  NASA  Employees 

3.  In  section  1803,71301,  paragraph  (a) 
is  amended  by  changing  "1815.105- 
70(c)"  to  read  '1806, 303-270";  paragraph 
(b)  is  revised;  and  paragraph  (c)  is 
amended  by  changing  'formal 
advertising  "  to  read  'sealed  bidding". 

18037001     Policy. 

(b)  Where  it  has  been  determined  that 
it  is  appropriate  to  contract  with  an 
individual  or  a  firm  described  :n 
paragraph  (a)  above,  the  approval 
authority  for  the  justification  for  less 
than  full  and  open  competition  shall  be 
as  specified  in  1806  304-70, 
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PART  1804— ADMINISTRATIVE 
MATTERS 

1804.6    I  Amended  I 

4.  Iht;  title  of  subpart  IWM.O  is 
.imended  by  changing  "\ASA  lAirilracJ 
Rpporfmg"  to  '  Cnntrar'  Rrportinji." 

1804.671-1    I  Amended  I 

i.  In  section  18()4  fi71  -lib)(3)  reniovf 
•  ind  modifications. ' 

t).  St'ction  1804.671-4  is  amended  as 
tiiUows; 

.1.  Paragraph  |u).  the  intnidiirtorv  text. 
IS  amenued  by  changing  'negntiation 
ai.ihority'  to  read  "authority  for  less 
than  full  and  open  competition"; 

b.  Paragraph  (p)  is  amended  bv 
'(■vising  the  entry  for  code  07  under 

Modifications  to  Existing  (Contracts"; 

c.  F'aragraph  (u)  is  amended  by 
revising  the  headings  and  text  for  the 
material  currently  designated 
"ailvertised"  and  'Noncompetitiv(;ly 
Negotiated  ': 

d.  Paragraphs  (w)(l).  [2]  and  |Mj  and 
p.iragTHphs  (x).  (z)  and  (aa)  are  revised 

1804.671-4    Preparation  of  Individual 
Procurement  Action  Report  (NASA  Form 
507). 

M(>diric<j(ion»  to  Existing  ContractN 
•  ■  ■  « 

117  Additional  worA— Enter  this  codt;  foi 

rt-porfing  mociifi(.a'mns  to  fxistinp  cnntracl 
whsh  .idd  new  prDCuremer.t  New 
iiriicuremen!  for  the  purpose  of  'his  report 
■>.'idll  be  a  modification  action  which  usuulty 
rfHjtarps  'he  preparation  of  d  lustification  for 
I  i'S.s  than  Full  and  Open  (Jumpetition  (.see 

•  •  •  •  • 

jii)  Item  21 — Extent  of  Competition  (1 

piisdion). 

(Uimpetition  hy  Sealed  Bid.K 

1  /''■Mj-slrfi — F.nler  this  ■..(uU-  fur 
priitumnen;  which  resulted  from  .e.cpplaiu.f 
of  H  bid  made  hy  h  suppluT  in  response  to  ttn 
iiivitdlion  for  bids  folluwing  reque.sl  for  an 
fvaliidtion  of  lechniial  proposals  isee  F.\K 
14.5<U). 

2.  OtbtT sHulcd bnidui^i — F.nttT  this  code 
tor  prncuremeni  which  resulted  from 
.ii'.;eptance  of  a  bid  made  by  a  supplitrr  in 
Tfsponse  to  an  \n\itation  foi  tuds.  Jsee  FAK 
!4  lltl). 


Without  Competition 

5  Fuiiow-or.  aner  cuiupvtitiLUt — Knit»r  this 
i;(!de  when  the  award  means  a  nt.-w 
procurement  placed  with  a  particular 
i-ontractor  to  continue  or  augment  a  specific 
\.-\SA  program  where  such  placement  was 
necessitated  by  prior  procurement  decisions, 
f.g..  contracts  with  a  particular  contractor  tor 
conlinurttiun  of  research  and  development  in 
the  same  program,  contracts  for  suppurt 
f^'jiiipment  and  spare  p.irts  from  contractor 


furnishing  original  equipment.  This  code  will 
be  used  only  when  the  contractor  was 
selected  initially  on  the  basis  of  full  and  open 
competition.  Follow-on  cortracts  where  the 
contractor  was  selected  initially  on  the  basis 
of  less  than  full  and  open  competition  will  he 
reported  .is  noncompetitive  (code  6). 

0  Uthfr nuncjmpetiti.t^^Enter  this  code 
where  an  offer  was  received  from  only  one 
responsive  offeror  capable  of  satisfying  the 
Government's  requirements  wholly  or 
partially  and  where  the  work  involved  is  not 
a  follow-on  procurement  reportable  under 
Item  5  above.  A  single  source  procurement  is 
one  in  which  there  was  ordy  one  responsive 
reply  to  a  competitive  solicitation. 

7  Unsolicited pr('pusaI-~Entet  this  code  to 
identify  procurements  resulting  from  a 
written  offer  to  perform  work  which  does  not 
result  from  a  formal  written  --equest  for 
proposals  issued  by  NASA  (see  FAR  15.501). 
A  noncompetitue  procurement  placement 
code  will  be  used  when  reporting  unsolicited 
proposals. 

•I 

(w)  •   ■   -  I 

(1 1  Research  and  Development  (RfrUj 
Procurement — R&D  codes  are  used  for 

the  following: 

(i|  Most,  but  not  all,  contracts  for 
>it>rvu  es  of  educational  institutions: 

|ii|  All  contracts  funded  by  R&U 
appropriations:  and 

(iiil  Ail  contracts  for  research  and 
development  work.  e\an  though  not 
covered  hv  paragraphs  |w)(l)  (i)  or  |ii) 
above. 

(2)  If  the  procurement  involves  space 
research  and  development,  enter  one  of 
the  following  codes: 

.AK I  ■  Aeronautics  &  Space  I'echnology 

.AR2'  Space  Science  and  Applications 

AK;< '  .Space  Transportation  Systems 

AR4'  Tracking  and  Data  Acquisition 

AR9'  Other  Space  R&D 

13)  If  the  procurement  involves  other 
than  space  research  and  development, 
enter  the  applicable  code  from  the  FPUS 
Product  and  Service  Coding  Manual  or 
Supplement  50,  Subpart  2.  For  the  fourth 
digit  of  the  code  use  "0"  or  one  of  the 
following  "stages  of  R»D": 

Ct  nln  and  Meaning  I 

1  Research  • 

2  Exploratory  Development 
it    .Advanced  Development 

4  Engineering  Development 

5  Operational  Systems  Development 

6  Management  and  Support 

7  Commercialization 

Note.  For  definitions  of 'stage  of  R&D"  see 
F'PDS  Product  and  Service  coding  Manual  or 
lH(W.6727(d). 
•  ***«! 

(x)  Item  24 — Proposed  procurement 
synopsized  (1  position).  Enter  "1"  if  the 
procurement  was  synopsized  prior  to 
award  in  the  Department  of  Commerce 


'  See  piiragraph  (w)(3)  belo  v 


publication  "Synopsis  of  U.S. 
Government  Proposed  Procurement, 
Sales,  and  Contract  Awards."  Enter  "2" 
if  the  procurement  was  not  synopsized, 
except  that  "3  '  shall  be  entered  if  the 
procurement  was  not  synopsized  due  to 
unusual  or  compelling  urgency 

(z)  Item  JH — Consul tunt  type  contract 
(1  position).  Enter  Y  fyes]  or  N  jno)  to 
indicate  whether  the  contract  is  for 
consulting  services.  For  the  definition  of 
consulting  services  see  F.'\R  37  201. 

(aa)  Item  27 — Support  Services  Typr 
Contruct  [1  position).  Enter  Y  (yes)  or  \ 
(no)  to  indicate  whether  the  contract  is 
for  support  services. 

(1)  In-house  control  tor  support: 
|i)  f*rnvides  a  service  to  the 

installation,  and 

(ii)  Is  performed  on  or  near  the 
installation,  and 

(iii)  Is  continous  in  nature,  and 

liv)  Is  not  provided  by  prime  product 
development  contractor  when  the  work 
is  for  the  purpose  of  fulfilling  the  prime 
contract,  and 

(v)  Is  characterized  as:  that  support 
necessary-  due  to  the  on  or  near  site 
population  and  activated  facilities 
(housekeeping  M  and  O  function],  and 
the  effort  necessary  to  support  the 
research,  development  or  test  efforts  the 
installation  performs  in-house;  and 

(vi)  Excludes: 

(A)  Construction,  alteration  and  repair 
contractor; 

(B)  Purchase  and  incidental  services; 
|C)  Prime  product  development 

contractor; 

|UJ  Operations  support  contractors, 
and 

(E)  Teriants. 

(2)  Operntions  support  contractors. 
Contractors  whose  work  is  performed 
on  or  near  site  due  to  the  location  of 
major  operations  facilities.  (This  is  the 
effort  associated  with  carrying  out 
mission  operations  and  is  done  on-site 
because  that  is  where  the  captured 
facility  is — a  launch  pad  or  .Mission 
Control  Center  or  a  tracking  station.) 

(i)  Restricted  to  major  national 
operations  facilities  and  foreign  and 
domestic  tracking  network  stations: 
— JPL-Mission  Control  Center  (DS.N) 
— Goldstone 
— Mesa  Antenna  Range 
— }SC-Mission  Control  Center  (MSFJ 
— GSFC- -Mission  Control  Center  (STDN) 
— World-Wide  .N'etwork  Tracking 

Stations 
— OTDA-Operations  Funded  Support 
— KSC-Launch  Complex  39  and  related 

support  facilities: 

(ii)  That  support  funded  by  STS 
operations  at  MSFC,  KSC,  and  JSC,' 
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(iii)  Tracking  oporaticins  .support 
contraclors  an.'  subdivided  as  on-sitt;  (at 
or  near  GSFC  or  ll'l.)  and  a,s  oiisiti!, 

(3)  Purchased  and/or  incidental 
sen'ices. 

(i)  Purchased  services  (de.scribed  in 
terms  cif  funds  only)  are: 

(A)  Delivery  orders  afjainst  Federal 
supply  schedules; 

(H)  Purchase  ordeis: 

(C)  Blanket  purc;hiise  Hgrceiaents.  or 

(U)  Basic  ordering  dgreements  not 
exceeding  SlOK  per  order. 

(ii)  Incidental  services  are: 

(A)  Described  in  terms  of  manpower " 
required  to  perform  the  services; 

(B)  F'rocured  from  \etulors  who 
provide  similar  services  to  the  local 
community; 

(C)  Vendor  provides  all  or  a 
substantial  amount  of  the  capital 
investment  required  to  petfdrm  the  work 
under  the  cotitr<ict, 

(D)  Includes  small  contracts  j^cMierully 
not  exceeding  four  to  five  man-years  per 
annum. 

*  «  •  ■  B 

".  Section  1804.671-5  is  amenth'd  by 
adding  the  following  items  to  the  end  ol 
paragraph  (b): 

1804.671-S    Llmtted  preparation  of  NASA 
Form  507. 

*  *  .  ■  • 

•  •  *  •  * 

34.  Contract  Physically  Complete  (when 

applicable) 
40. 1  otal  price  or  Estimuled  Cost 

41.  IJescription  of  Contract 


1B04.677    I  Removed) 

8.  Section  1804.677  is  removed. 

PART  1805— PUBLICIZING  CONTRACT 
ACTIONS 

Subpart  1805.2— Synopses  of 
Proposed  Contracts 

1805.201-70    I  Amended  I 

9.  Section  1805.201-70  is  amended  l)y 
changing  "proposed  contract"  to  read 
■■proposed  contract  action,". 

10.  Section  1805.207  is  revised  to  read 
as  follows: 

1805.207     Preparation  and  transmittal  of 
synopses. 

Within  NASA,  each  notice  publicizing 
procurement  of  architect-engineer 
services  shall  be  headed  "R.  Arc:hitfct- 
En^iini'tT  Services.  "  In  uddition  to  other 
requirements  of  FAR  5.207!  bl(4).  the 
project  shall  be  listed  with  a  brief 
statement  concerning  the  relative  order 
of  importance  the  Government  attaches 
to  the  significant  evaluation  criteria  and 
the  date  by  which  re.sponses  to  the 


notice  must  be  received,  including 
submission  of  Standard  Form  255, 
Architect-Engineer  and  Related  Services 
Questionnaire  fur  Specific  Project,  if 
required.  Appropriate  statements  shall 
be  made  concerning  ar^y  specialized 
qualifications,  security  classifications. 
and  limitations  on  eligibility  for 
consideration.  QuaiificatKins  or 
performance  data  required  from 
architect-engineer  firms  shall  be 
described.  If  the  prncurement  is  to  be  set 
aside  for  small  business,  the  notice  shall 
so  state,  indicaiing  the  specific  size 
standard  to  be  used  and  requiring  that 
eligible  responding  firms  submit  a  small 
business  certification  statement. 

Pnn'isioiis  of  Note  62  shall  apply  to  this 
notice  except  that  in  the  second pamgniph  ol 
the  note:  (a)  the  National  Aeronautics  and 
Space  Administration '  is  suhstitutiKt  for  the 
Department  of  Defense'  nherever  the 
reference  appears,  and  (h)  the  fourth 
additional  consideration  listed  is  chan^i\l  to 
read:  '(4J  past  experience,  if  any.  of  the  firm 
ivith  respect  to  performance  on  contracts 
tilth  NASA,  other  Government  agencies,  ai'ii 
private  industry. ' 

11.  Part  1806  is  added  to  read  as 
follows: 

PART  1806— COMPETITION 
REQUIREMENTS 

Subpart  1806.2— Full  and  Open  Competition 
After  Exclusion  of  Sources 

1806.202     Establishing  or  mainluinlng 
alternative  sources 

'fi/)r,.202-''0    Drterminatiun  „nd  fmdinii.s 

Subpart  1806.3— Ottier  Than  Full  and  Open 
Competition 

lOCKjJOl     General. 

18nfi.;i02-l-70    Technical  equipment 

requiring  standardization  and 

inlerchangeability  of  parts. 
1B()6. 302-7-70     Determination  and  findings 
180(i.30,3-l     Requirements. 
1806.303-1-70    Sole  source  purchases  by 

contractors. 
1806.303-2-70    NASA  or  former  NASA 

employees. 
IHOti  .vwj     Approval  of  the  justification. 
lBOb.304-70     Contracts  with  NASA  or  former 

NASA  employees 
taOfi.HO.S      .Av,ii!Hhi!i!y  of  the  juslifu-ation 

Subpart  1806.5- Competition  Advocate* 

18{K>.570    NASA  Competition  advocacy 
program. 
Authority:  42  U  S.C.  2473(c)(1). 

Subpart  1806.2— Full  and  Open 
Competition  After  Exclusion  of 
Sources 

1806.202     Estat>llstiing  or  maintaining 
alternative  sources. 

The  authority  of  FAR  6  202  is  to  be 
lised  to  exclude  only  one  source.  If.  for 
ex.imple.  FAR  6.202(a)(3)  appears  to  be 


apf)licable  but  all  for-profit  ronrerns  as 
well  as  the  current  stturce  will  l>e 
excluded,  then  FAR  6.W2-3  must  be 
used  instead. 

1806.202-7    Determination  and  findtngs 

(1)  D^Ks  shall  be  dated  at  the  time  of 

signature 

(2)  Each  request  for  Administrator  cu 
Deputy  Administrator  determination 
under  10  U.S.C  2:i04(bl(l  1  (F"AR  6.202)  • 
shall  consist  of  — 

(i)  \  menorandum  frtun  the 
ProcuremenI  Officer  to  the  Assistant 
Administrator  for  Procurement  iHSl 
recommending  approval  of  the  DKV.  and 

(ii)  An  original  and  three  copies  of  the 
U^F  in  the  appropriate  format  required 
below. 

(3)  The  signed  DnF  shall  be  returned 
to  the  contracting  office  The  copies  of 
this  document  shall  be  retained  in 
lleadquartc-s  fiiej. 

(b)  Cor.lt  :•:  Uhen  the  authority  of 
FAR  6.202(a)  is  proposed  for  use.  it  must 
be  shown  clearly  that  the  necessity  for 
excluding  a  particular  source  arises  from 
genuine  ccnsid-'.-atums  pertinent  to  the 
authority  of  FAR  6  2021  a  HI).  (2).  or  (3). 
The  supporting  data,  as  well  as  the 
determination  and  findings,  must  name 
the  source  to  be  excluded  from  the 
contract  action.  .Xdriitionallv    the  DAF  or 
supporting  documents  shall  include  the 
following  information  as  applicable,  and 
such  other  mformation  as  may  be 
pertinent: 

(1)  TJie  specific  purpose  to  be  served: 
(i.e..  to  increase  or  maintain 
competition,  the  interest  of  national 
defense  in  having  a  facility  available  \n 
case  of  a  national  emergency  or 
industrial  mobilization,  or  the  interest  of 
national  defense  in  establishing  or 
maintaining  an  essenual  engineering. 
research  or  development  capability)  in 
excluding  a  particular  source  from  the 
contract  action 

(2)  The  acquisition  histor\  of  the 
supplies  or  services,  including  sources. 
prices,  quantifies,  and  dates  of  award. 

(3)  The  circumstances  which  make  it 
necessary  to  exclude  a  particular  source 
from  the  contract  ac  tion 

(i)  The  reasons  for  lack  of  sources: 
e.g.,  the  technical  complexity  and 
crilicality  of  the  item. 

(ii)  The  current  annua!  requirement 
and  prospective  needs  for  the  supplies 
and  services. 

(iii)  Address  prtijected  future 
requirements  as  justification  for  ihf 
exclusion  of  a  particular  source  from  the 
contract  action 

(4)  Explain  whether  the  existing 
source  must  be  totally  excluded  from  .i 
contrai  t  ac  tion  or  whether  a  pa'^'ial 
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exclusion  of  the  existing  source  from  a 
contract  action  is  sufficient. 

(5)  Describe  the  potential  effect  of 
exclusion  on  the  excluded  source  in 
terms  of  any  loss  of  capability  to  furnish 
the  supplies  or  ser.'ices  in  subsequent 
contract  actions. 

(6)  When  the  authority  of  FAR 
6.202(a)(1)  IS  cited— 

(i)  Provide  basis  for  assumption  of 
future  competition;  and 

(ii)  Provide  the  basis  for  the 
determination  that  exclusion  of  a 
particular  source  will  likely  result  in 
reduced  overall  costs  either  for  the 
current  acquisition,  or  for  anticipated 
future  acquisitions,  including  [as  a 
minimum)  di.scussion  of  start-up  costs, 
facihiization  costs,  duplicative 
administration  costs  (additional 
inspecition,  testing,  etc.),  economic 
order  quantities,  and  life  cycle  cost 
consideration. 

(7)  When  the  establishmient  of  an 
additional  source(s)  is  necessary  to 
provide  production  capacity  to  meet 
current  and  mobilization  requirements, 
the  following  inform.ation: 

(i)  The  current  annual  and  the 
mobilization  requirem.ents  for  the  item, 
citing  the  source  of,  or  the  basis  for. 
such  planning  data. 

(ii)  The  compariso.i  of  current 
production  capacity  necessary  to  meet 
mobilization  rcquire:".,.'nts. 

(iii)  The  haz.irds  of  relying  on  the 
present  source  and  the  time  required  for 
a  new  source(s)  to  acquire  the  necessary 
facilities  and  skills  and  achieve  the 
production  capacity  necessary  to  meet 
mobilization  requirements. 

(c)  Forma'. ■;.  Set  forth  below  is  the 
sample  forma*  for  DSF's  citing  the 
.authority  of  FAR  6.202(a). 

National  .Aeronautical  a.-.d  Spare 
.Administra-iun,  Washingto.n,  DC  20346 

Determination  and  Findings 

.•\uthority  to  Exclude  a  Source 

Upon  the  basis  of  the  followir.c;  fundings 
and  delermiiiatior.  which  I  hereby  .Tiake  as 
agency  hpad  pursuant  to  the  authority  of  10 
U.S.C.  23CH!b;(]).  the  proposed  contract 
action  described  below  may  be  awarded 
using  full  and  open  competition  after 
exclusion  uf i ! ) . 

Findings 

1.  It  is  proposed  that  the  following 
requirement  be  acquired  using  full  and  open 
competition  after  exclu.;ion  of  the 
■iforemcntioncd  source. 

2.  The  aforementioned  source  is  the  source 
which  can  be  expec;,?d  to  receive  an  award 
for  the  above  requirement. 

3.  It  is  necfisary  to  ostubhsh  or  maintain 
an  a!lemal!\e  source  or  sources  through  the 
use  of  full  and  open  competition  after 
exclusion  of  the  aforementioned  source. 

4.  The  exclusion  of  the  aforementioned 
source  wiil  increase  or  maintain  competition 


and  is  likely  to  result  in  reduction  of 

(2) in  overall  costs  for  the  acquisition, 

or  for  any  anticipated  acquisition,  or  such 
supplies  or  services.  This  estimate  is  based 

on (3) . 

'Alternate:  The  exclusion  of  the 
aforementioned  source  will  be  in  the  interest 
of  national  defense  to  have  a  supplier 
available  for  fumishi.ng  the  above  supplies  or 
services  in  case  of  a  national  emergency  or 
industrial  mobilization,  because (4) 

'Alternate:  The  exclusion  of  the 
aforementioned  source  will  be  in  the  interest 
of  national  defense  in  establishing  or 
maintaining  an  essential  engineering, 
research,  or  development  capability  to  be 
provided  by  an  educational  or  other  nonprofit 
institution  or  a  federally  funded  research  and 
development  center,  because (4) 


Determination  I 

The  exclusion  of  the  aforementioned 
source  from  the  proposed  contract  action  will 
increase  or  maintain  competition  and  is  likely 
to  result  in  reduced  overall  costs  for  the 
acquisition  of  any  anticipated  acquisition  of 
such  supplies  or  services. 

'Alternate:  It  is  in  the  interest  of  national 
defense  to  exclude  the  aforementioned 
source  from  the  proposed  contract  action  in 
order  to  have  a  supplier  available  for 
furnishing  the  above  supplies  or  services  in 
case  of  a  national  emergency  or  industrial 
mobilization. 

'Alternate:  It  is  in  the  interest  of  national 
defense  to  exclude  the  aforementioned 
source  from  the  proposed  contract  action  in 
order  to  establish  or  maintain  an  essential 
engineering,  research,  or  development 
capability  to  be  provided  by  an  educational 
or  other  nonprofit  institution  or  a  federally 
funded  research  and  development  center. 
Date 

Notes. — 

1.  Name  of  source  to  be  excluded. 

2.  Description  of  estimated  reduction  in 
overall  costs. 

3.  Description  of  how  estimate  was 
derived. 

4.  Description  of  circumstances 
necessitating  the  exclusion  of  source. 

*  In  paragraph  4  and  in  the  Determination, 
the  basic  wording  shall  be  used  when  FAR 
6.202(a)(1)  applies;  the  first  alternate  shall  be 
substituted  when  FAR  8.202(a)(2)  applies;  and 
the  second  alternate  shall  be  substituted 
when  FAR  6.202(3)(3)  applies. 

Subpart  1806.3— Other  Than  Full  and 
Open  Competition 


1806.301     General. 

For  NASA,  the  appropriate  statutory 
authorities  of  those  cited  in  FAR  6.302 
are  those  from  Title  10.  U.S.C. 

1806.302-1-70    Technical  equipment 
requiring  standardization  and 
Interchangeablllty  of  parts. 

(a)  Actions  taken  under  the  authority 
of  FAR  6.302-l(b)[6)  shall  be  reviewed 
at  least  once  every  two  years  to 
determ.ine  whether  the  standardization 


should  be  continued,  revised,  or 
cancelled. 

(b)  This  authority  may  be  used  in 
situations  where  only  one  or  a  limited 
quantity  of  a  particular  item  is  to  be 
purchased  and  where  compatibility  with 
existing  equipment  and 
interchangeability  of  parts  is  essential. 
The  fact  that  this  authority  is  used  in 
such  a  case  does  not  mean  that  a 
subsequent  purchase  of  similar 
equipment  will  necessarily  require  the 
use  of  less  than  full  and  open 
competition  for  purposes  of 
standardization.  The  facts  involved  in 
each  case  must  be  examined  to 
determine  whether  compatibility  with 
other  equipment  and  interchangeability 
of  parts  are  essential  objectives, 

1806.302-7-70    Determination  and 
findings. 

(a)  Procedure.  The  D&F  required  by 
FAR  6.302-7(c)(l)  shall  be  prepared 
using  the  fonnat  provided  in  paragraph 
(b)  below.  The  original  and  three  copies 
of  the  D&F  shall  be  submitted  to  NASA 
Headquarters,  Code  HS,  for  concurrence 
and  processing  up  to  the  Administrator 
for  signature. 

(b)  Format.  The  following  format  shall 
be  used  for  the  D&F; 

National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546 

Determination  and  Findings 

Authority  To  Use  Less  Than  Full  and  Open 
Competition 

Upon  the  basis  of  the  following  findings 
and  determination,  which  I  hereby  make 
pursuant  to  the  authority  of  10  U.S.C. 
2304(c)(7)  as  implemented  by  FAR  6.302-7.  it 
is  in  the  public  interest  to  provide  for  less 
than  full  and  open  competition  in  the  contract 
action  described  below. 

Findings 

1.  The  (1)  proposes  to  enter  into  a  contract 
for  the  acquisition  of  (2j. 

2.  Use  of  the  authority  cited  above  is 
necessary  in  the  public  interest  for  the 
following  reasons:  (3) 

Determination 

For  the  reasons  described  above,  it  is 
necessary  in  the  public  interest  to  use 
procedures  other  than  competitive 
procedures  in  the  proposed  acquisition. 

Date    

Notes. — 

(1)  Name  of  contracting  activity. 

(2)  Brief  description  of  supplies  or  services. 

(3)  Explains  the  need  for  use  of  the 
authority. 

(c)  Notice  to  Congress.  The  notice  to 
Congress  required  by  10  U.S.C. 
2304(c)(7)(B)  and  FAR  6.302-7(c](2)  will 
be  made  by  NASA  Headquarters,  Code 
C.  Code  HS  will  request  said  notice  to 
be  made  immediatley  upon  approval  of 
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a  DsF  under  paragraph  (aj  above,  and 
will  advise  the  contracimg  activity  of 
the  date  upon  which  the  notification 
period  expires. 

1806.303-1     Requirements. 

(a)  Justifications  for  using  less  than 
full  and  open  competition  may  be 
prepared  by  the  technical  office 
initiating  the  contract  action  when  it  is 
recommending  the  use  of  the 
justification  authority,  or  by  the 
contracting  officer  If  the  technical  office 
does  not  make  such  a  recommendation 

(b)  The  contracting  officer  shall  send 
a  copy  of  each  approved  justification  or 
D«tF  that  cites  the  authority  of  FAR 
6.3()2-3(a)(2Hi)  or  FAR  6  302-7  to  NASA 
Headquarters,  Code  LI.  unless  one  of  the 
exceptions  at  FAR  2,5  403  applies  to  the 
procurement.  The  transmittal  shall 
indicate  that  the  justification  is  being 
furnished  pursuant  to  FAR  6.303-1(d]. 

(c)  Before  using  the  authority  of  FAK 
6.303-l(e),  the  contracting  office  shall 
informally  discuss  the  reasons  for  the 
proposed  use  of  less  than  full  and  open 
competition  with  the  justification 
approving  authority,  except  that  if  said 
authority  is  NASA  Headquarters  Code 
H,  the  discussion  shall  be  between  the 
Procurement  Officer  and  the  Assistant 
Administrator  for  Procurement. 

(d)  Each  approved  justification  shall 
be  retained  m  the  contract  file. 

1 806.303- 1  -70     Sole  source  purchases  by 
contractors. 

The  requirements  of  F.AR  Part  6  and 
18()6  shall  be  applied  to  those  cases 
.  where  .NASA  directs  a  prime  contractor 
(via  specifications,  drawings,  parts  lists, 
or  otherwise)  to  purchase  items  on  a 
sole  source  basis.  Accordingly. 
Procurement  Officers  are  instructed  to 
take  such  steps  as  are  necessary  to 
ensure  that  these  sole  source  actions  are 
properly  justified.  Where  "brand  name 
or  equal"  purchase  descriptions,  listing 
the  salient  physical,  functional,  or  other 
characteristics  of  the  item  being 
procured,  are  properly  used  pursuant  to 
1810.004-71.  the  justification 
requirem.ents  of  FAR  Part  6  and  1806 
would  not  be  applicable. 

1806.303-2-70     NASA  Of  former  NASA 
employees. 

When  it  is  proposed  to  contract  with  a 
NASA  or  former  NASA  employee  on  a 
noncompetitive  basis,  the  justification 
shall  so  state  and  shall  explain  why  it  is 
in  the  best  interest  of  the  Government  to 
do  so  (see  1803  7001(a)  and  1806.304-70) 

1806.304     Approval  of  the  Justification. 

(a)  All  justifications  for  contract 
actions  over  $100,000  shall  be  submitted 
to  the  Procurement  Officer  for 
concurrence  before  being  forwarded  for 


approval.  Justifications  over  Sl,0(K).(XK) 
shall  also  be  submitted  to  the 
installation  Deputy  Director  for 
concurrence,  and  those  over  SlO.000.000 
shall  be  further  submitted  for  the 
concurrence  of  the  installation  Director, 
prior  to  forwarding  for  approval. 

(b)  The  authority  of  FAR  6.304(a)(3) 
shall  not  be  delegated  to  other  than  the 
installation  Deputy  Director. 

(c)  For  proposed  contract  actions  over 
SlO.OOO.OOO  the  original  justification  and 
three  copies  shall  be  forwarded  to 
NASA  Headquarters,  Code  HS.  After 
approval  by  the  Assistant  Administrator 
for  Procurement,  the  signed  original  will 
be  returned  to  the  Procurement  Officer. 
The  copies  will  be  retained  in 
Headquarters  files. 

(d)  Class  justifications  shall  be 
processed  and  approved  in  the  same 
manner  as  individual  justifications, 
except  that  the  approval  level  is  based 
on  the  estimated  total  value  of  all 
contract  actions  to  be  taken  under  the 
justification. 

1806.304-70    Contracts  with  NASA  or 
former  NASA  employees. 

For  procurements  between  the  small 
purchase  ceiling  and  SlOO.OOO  involving 
an  individual  who  was  formerly 
employed  by  NASA  during  the  past  two 
years  or  a  firm  in  which  such  a  former 
employee  is  a  partner,  principal  officer, 
majority  shareholder,  or  which  is 
otherwise  controlled  or  predominantly 
staffed  by  such  former  employees  (see 
Subpart  1803.70).  the  justification  shall 
be  submitted  for  the  appro\  al  of  the 
Installation  Deputy  Director.  This  is  in 
addition  to  any  approval  required  by 
FAR  6.304(a)(1). 

1806.305    Availability  of  the  Justification 

|a)  Requests  for  inspection  of 
justifications  should  be  submitted  in 
writing,  and  should  identify  the 
particular  procurement  involved. 
Requestors  making  verbal  requests 
should  be  encouraged  to  submit  them  in 
writing,  but  are  not  required  to  do  so. 

(b)  The  contracting  officer  should 
consult  with  counsel  regarding  deletion 
and  protection  of  proprietary  data  and 
regarding  disclosure  exemptions. 
Requests  should  be  processed  promptly. 

Subpart  1806.5 — Competition 
Advocates 

1806.570     NASA  competition  advocacy 
program. 

NASA  implementation  of  FAR  6.5  is 
set  forth  in  NMI  1210.2  "NASA 
Competition  Advocacy  Program." 


PART  1807— ACQUISITION  PLANNING 

Subpart  1807.1701— Acquisition  Plans 

12.  Section  1807.170-1  paragraphs 
(a)(8)  and  (b)(l)(iii).  (ivj.  and  (2)  are 
revised  to  read  as  follows 

1807.170-1     Procurement  plans  requiring 
approval  by  NASA  Headquarters. 

(a)-    •    • 

(8)  Item  8.  Separate  approvals 

required.  Block  8.a.  is  changed  to  "D^F 
under  F.-^R  6.202(b)  or  FAR  6  302- 
7(c)(1)."  Indicate  by  checkmark  in  each 
box  whether  separate  approvals  will  be 
required  for  items  8  a  through  8.i.  m 
support  of  the  proposed  procurement. 
All  other  documents  checked  under  Item 
8  may  be  processed  separately  for 
approval. 


(b)  •   •   • 

(1)  •   •   • 

(iii)  Include  a  copy  of  any  comments 
by  Counsel  for  the  contracting  office  (or 
a  statement  that  Counsel  has  no 
objection  to  the  plan)  and  describe  the 
actions  taken  in  response  to  any  such 
comments:  and 

(iv)  Discuss  coribiderations  given  as  to 
small  business,  including  minority 
enterprises,  participation. 

(2)  Competition.  Describe  how 
competition  will  be  sought  and 
promoted.  If  appropriate,  discuss  how 
competition  will  be  sustained  through 
the  course  of  the  acquisition.  If  full  and 
open  competition  is  not  contemplated 
cite  the  authority  in  FAR  6.302:  identify 
the  source(s);  and  discuss  why  full  and 
open  competition  ca.Tnot  be  obtained. 

13.  Section  1807.170-2,  paragraphs  (g) 
through  (rl  are  re\ised:  paragraph  (s)  is 
removed 

1807.170-2     Procurement  plant  requiring 
approval  by  the  Procurement  Officer 

(g)  Synopsis  or  explanation  of 
exception. 

(h)  Justification  fur  less  than  full  and 
open  competition  (may  be  referenced  in 
and  attached  to  the  plan). 

(i)  Type  of  contract  contemplated  and, 
if  not  firm  fixed-price  rationale  therefor 

(j)  Determination  and  findings  for 
method  of  contracting  (may  be 
referenced  in  and  attached  to  the  plan) 

(k)  Incentive  consideration,  unless 
firm  fixed-price  contract  is 
contemplated 

(1)  Considerations  as  to  small 
business,  including  minority  business 
enterprises,  participation. 
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Im)  Government  prupert^  description, 
monetary  evaluation,  and  basis  for 
requirement. 

(n)  Precontract  costs,  if  any. 

(o)  Manajjement  information  systems, 
if  appropriate. 

(p)  Reliability  and  quality  assurance, 
if  appropriate. 

(q)  Technical  data  for  reprocurement. 

|r]  Procurement  action  schedule. 

PART  1809— CONTRACTOR 
QUALIFICATIONS 

Subpart  1809.1— Responsible 
Prospective  Contractors 

14.  S^'c'ion  l*)y  1  !)♦)--( K)0  is  revised  to 
ri\u\  as  follows: 

1 809. 1 06-7000    Preaward  survey 
procedures. 

.All  prc.iivard  surveys  shall  be 
cDiiduc'ed  in  compliance  with  KAR 
Subpart  9.1  and  sections  18nfl.l(F>-7001 
Ihroiigh  !WnO<)-720.5. 

PART  1810— SPECIFICATIONS, 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

1.1  Section  181().lX)4-"l.  paragraph  (a) 
's  aniendeii  by  rh.jnging  ■1810.011"  to 
read  •IHlO.iKJi  ';  paragraph  (b)  is 
revised:  p.iragraph  (gl  :s  amended  by 
changing  "Solicitatinns  '  to  read 
"Offers";  and  paragi.iph  (j)  is  amended 
bv  ch.inymg  "!gt"  to  read  "(i)". 

1810.004-71     Brand  name  or  equal 
purchase  description. 

■  •  «  *  « 

(b)  The  words  "or  equ.il"  should  not 
be  added  when  it  has  bet>n  determined 
under  paragraph  (.i)  above  that  only  u 
p.irticular  product  meets  the  essential 
requirements  of  the  Government,  as.  for 
i'\ample.  where  the  required  supplies 
I  .in  b(!  oi)tained  onlv  from  one  source 
l-^ov  F.AR  ti  ,1(12-1). 


PART  1813— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

Subpart  1813.1— General 

Iti  Sei  tiuii  181!  l()4  is  revised  to  read 

.IS  follows: 

1813.104    Procedures. 

(a)  Sni.iH  purchase  procedures  are 
rxnvii!  from  the  added  justification 
requirements  of  the  Competition  in 
Contracting  Act  of  1984  jPul)  \.  9(^369). 
SeeF.\R6.lX)l(a!. 

(b)  When  bulk  funding  is  deemed 
ipprnpriate  see  Financial  .Vl.inagement 
.M.inual  9():iiK5e  .ind  SKMiWb. 


(c)  For  sole  source  procurements  over 
$1,000  involving  an  individual  who  was 
formerly  employed  by  NASA  during  the 
past  two  years  or  a  firiti  in  which  such  a 
former  employee  is  a  partner,  principal 
officer,  majority  shareholder,  or  which  is 
otherwise  controlled  or  predominantly 
staffed  by  such  former  employees  (see 
Subpart  18-3.70),  the  justification 
statement  required  by  FAR  13.106(c)(2) 
shall  be  submitted  for  approval  at  a 
level  above  the  contracting  officer. 

PART  1814— SEALED  BIDDING 

Subpart  1814.2— Solicitation  of  Bids 

17.  The  heading  for  Part  1814  is 
revised  to  read  as  set  forth  above. 
Section  1814.201-3-70  is  added  and 
1814.201-5  is  revised  to  read  as  follows: 

1814.201-3-70    NASA  contract  clause 

Section  I.  Contract  clauses.  The 
contracting  officer  shall  insert  in 
invitations  for  bids  and  resulting 
contracts  the  clause  at  1852.214-70. 
Contract  Order  of  Precedence,  e.xcept  in 
those  for  construction  or  that  do  not 
follow  the  uniform  contract  format.  The 
clause  may.  however,  be  revised  as 
appropriate  and  used  in  contracts  for 
construction  or  that  do  not  follow  the 
uniform  contract  format 

1814.201-5    Part  IV— Representations  and 
instructions. 

(a)  Section  L~lnslructions. 
conditions,  and  notice  to  bidders.  In 
procurements  involving  mission-critical 
positions  in  connection  with  the  Space 
Transportation  System,  the  contracting 
officer  shall  include  a  statement  that  the 
selected  contractor  will  comply  with  the 
provisions  of  .NASA  Management 
Instruction  8610.13.  Space 
Transportation  System  Personnel 
Reliability  Program.  The  statement  will 
not  be  required  in  procurements  for 
flight-crew  members  or  payload 
specialists  when  covered  by  other  NMIs 
which  have  screening  requirements 
equivalent  to  \MI  8610.13.  (See,  for 
example.  NMI  7100.16.  Payload 
Specialists  for  .\ASA-Related  Projects.) 

(b)  Section  ,\f  —Evaluation  factors  for 
award. 

(1)  If  no  award  will  be  made  for  less 
than  the  full  quantities  solicited,  the 
contracting  officer  shall  include  a 
statement  to  that  effect. 

(2)  If  award  is  to  be  made  by  specified 
groups  of  items  or  in  the  aggregate,  the 
contracting  officer  shall  include  a 
statement  to  that  effect. 

(3)  In  unusual  cases,  where  bidders 
are  required  to  have  special  technical 
qualifications  due  to  the  complexify  of 
the  equipment  being  purchased  or  for 
some  other  special  reason,  the 


contracting  officer  shall  include  a 
statement  of  such  qualifications. 

Subpart  1814.4— Opening  of  Bids  and 
Award  of  Contract 

18.  Section  1814.404  is  added  to  read 
as  follows: 

1814.404-170    Delegation  of  authority 

(a)  The  authority  to  make  the 
determination  at  F.AR  14.404-l(c)  to 
cancel  the  invitation  and  reject  all  bids 
is  delegated  to  the  contracting  officer. 

(b)  The  authority  to  make  the 
determination  at  FAR  14.404-Hc)i6;  that 
the  solicitation  should  be  cancelled  :in{\ 
the  acquisition  should  be  completed 
through  negotiation  because  no 
responsive  bid  has  been  received  from  a 
responsible  bidder  is  delegated  to  the 
contracting  officer, 

(c)  The  determinations  at  FAR  14.404- 
1(c)(0)  or  (7)  that  the  solicitation  should 
be  cancelled  and  the  acquisition  should 
be  completed  through  negotiation 
because  (1)  all  otherwise-acceptable 
bids  received  are  at  unreasonable 
prices.  (2)  only  one  bid  is  received  and 
the  contracting  officer  cannot  determine 
the  reasonableness  of  the  bid  price,  or 
(3)  the  bids  were  not  independently 
arrived  at  in  open  competition,  were 
collusive,  or  were  submitted  in  bad 
faith,  shall  be  made  by  the 
.\dministrator. 

Subpart  1814.5— (Amended! 

19.  The  heading  of  Subpart  1814.5  is 
amended  by  changing  "Formal 
Advertising"  to  read  "Sealed  Bidding  " 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

1815.103,  1815.104,  1815.2,  1815.3 
i  Removed] 

20.  Sections  1815.103  and  1815.104  and 
Subparts  1815.2  and  1815.3  are  removed 

Subpart  1815.4— Solicitation  and 
Receipt  of  Proposals  and  Quotations 

21.  Sections  1815.406-3-70  is  added; 
section  1815.406-70(b)(6)  (ii)  and  (iiil  is 
revised;  and  section  1815.406-70(b)(2i  is 
amended  by  changing  "Resume"  to  read 
"Summary". 

1 8 1 5.406-3-70    NASA  contract  clause. 

Section  I.  Contract  clauses.  The 
contracting  officer  shall  insert  the  clause 
at  1852.215-73,  Contract  Order  of 
Precedence — Negotiation,  in  negotiated 
contracts  to  which  the  uniform  contr.ict 
format  applies.  The  clause  may, 
however,  be  revised  as  appropriate  and 
used  in  contracts  to  which  the  uniform 
contract  format  does  not  apply. 
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1815.406-70     Instructions  tor  technical 
proposal  and  business  management 
proposal  submission. 

(b)  •  *  * 
(6)  •  *  * 
(ii)  For  each  cost-type  contract 

required  to  be  listed  pursuant  to 
pariigraph  (b)(6)(i)  above,  a  list  of 
amounts  of  cost  overruns  or  underruns. 
reasons  therefor,  and  percentage  of 
fixed  fee; 

(iii)  For  each  contract  required  to  be 
listed  pursuant  to  paragraph  (b)i6)(i) 
above,  a  record  of  contract  completion 
as  against  completion  date  anticipated 
at  time  of  entering  into  contract,  giving 
explanations  for  completion  delays:  and 


1815.413     (Amended] 

22.  Section  1815.413.  paragraph  fb)  is 
amended  by  changing  "FAR  15.1002  and 
section  1815.1002"  to  read  "FAR  15  1003 
and  section  1B15  1003." 

Subpart  1815.5 — Unsolicited  Proposals 

1815.502    I  Amended  I 

23   Section  1815.502.  paragraph  (d),  is 
amended  by  changing  "innovative 
ideas "  to  read  "innovative  and  unique 
ideas." 

24.  Section  1815.505  is  revised  to  read 
as  follows: 

1 8 1 5.505  Content  of  unsolicited 
proposals. 

Proposals  for  renewal  of  ongoing 
projects  are  generally  simpler  to  prepare 
than  proposals  for  new  efforts. 
However,  they  should  contain  the 
identifying  number  of  the  basic  contract 
or  other  agreement  and  cover  the  items 
listed  at  FAR  15.505  (a)  through  (c). 
particularly  as  dictated  by  changes 
since  the  original  award  was  made. 
Prior  contact  with  the  .NASA  technical 
officer  is  advisable  to  determine  the 
optimum  amount  of  technical 
information  to  include. 

25.  Section  1815.506,  paragraph  (a)(2) 
(iii)  and  (iv)  and  (3)  are  revised  to  read 
as  follows: 

1815.506  Agency  procedures, 
(a)-    *    • 

(2)  *   •   • 

(iii)  Except  as  provided  in  paragraph 
(a)(2)(i)  above,  unsolicited  proposals 
believed  to  be  of  interest  to  NASA 
Headquarters  are  to  be  submitted  to 
NASA  Headquarters.  Office  of  Space 
Science  and  .Applications.  .Management 
Operations.  Code  EF^M.  Washington.  DC 
20546. 

(iv)  Except  as  provided  in  paragraph 
(a)(2)(i).  proposals  from  colleges  and 
univ(!rsities  that  are  of  interest  to  more 
than  one  installation  should  be 


submitted  to  .\'.'\SA  Headquarters, 
Office  of  Space  Science  and 
Applications.  .Management  Operations, 
Code  EPM.  Washington.  DC  20546. 
whereas  such  proposals  from 
noneducational  and  other  nonprofit 
organizations  should  be  submitted  to 
each  installation  believed  to  have  an 
interest,  m.arked  for  the  attention  of  the 
unsolicited  proposal  control  unit. 

(3)  Proposal  preparation  information. 
Information  on  the  preparation  of 
unsolicited  proposals  may  be  obtained 
from  field  installation  contracting  offices 
or  NASA  Headquarters.  Only  inquiries 
from  academic  researchers  should  be 
sent  to  Code  EPM.  All  other  inquiries  to 
NASA  Headquarters  should  be 
addressed  to  Headquarters  Contracts 
and  Grants  Division.  Code  HW, 
Washington.  DC  20546. 

•  *  *  •  « 

26.  Section  1815.507  is  revised  to  read 
as  follows: 

18i5.507     Contracting  mettiods. 

(a)  Under  FAR  15.507(b)(3).  the 
technical  office  sponsoring  the  contract 
shall  support  its  recommendation  with 
facts  and  circumstances  that  preclude 
competition.  Under  FAR  6.303-2(b), 
there  is  a  further  requirement  for 
certification  of  the  accuracy  of  certain 
supporting  data.  This  certified 
information,  along  with  consideration  of 
the  evaluation  factors  listed  in  FAR 
15.506-2(a),  shall  be  included  in  a 
justification  for  .Acceptance  of 
Unsolicited  Proposal  (JAUP).  The  law 
(10  U.S.C.  2304(0(4))  requires  that  this 
justification  and  any  related  information 
shall  be  made  available  for  inspection 
by  the  public  consistent  with  the 
provisions  of  the  Freedom  of 
Information  Act.  (See  FAR  6.305  and 
1806.305.)  Accordingly,  care  should  be 
taken  not  to  include  information  which 
need  not  be  released  under  the  Freedom 
of  Information  Act,  unless  that 
information  is  essential  to  the 
justification.  For  purchases  in  excess  of 
S1,000,  the  JAUP  shall  be  in  writing  and 
shall  be  submitted  for  the  approval  of 
the  Procurement  Officer  or  a  designee 
after  prior  review  and  written  ' 
concurrence  by  the  head  of  the 
cognizant  technical  division  or 
laboratory,  as  applicable. 

(b)  Under  FAR  15, 507(b)(4),  the 
contracting  officer  must  comply  with  the 
preaward  synopsis  requirement  of  FAR 
Subpart  5.2.  However,  a  proposal  for 
research  shall  not  be  synopsized, 
provided  the  conditions  for  the 
exception  at  FAR  5.202(a)(7)  are  met. 


Subpart  1815.6— Source  Selection 

27.  Section  1815  608  is  revised  to  read 
as  follows: 

1815.608     Proposal  evaluation. 

The  dLthunty  in  FAR  15.608(b)  to 
determine  m  writing  that  rejection  of  ail 
proposals  received  in  response  to  a 
solicitation  is  in  the  public  interest  is 
delegated  to  the  contracting  officer. 

28.  Section  1815.613-7,  paragraphs 
(b)(2j  and  (b)(4)  are  amended  by  adding 
a  new  sentence  following  the  current 
first  sentence  to  read  as  follows: 

1815.613-71     Evaluation  and  negotiation  of 
procurements  conducted  in  accordance 
with  Source  Evaluation  Board  Manual  (NHB 
5103.6). 

(b)  Evaluation  and  selection 
procedures 

***** 

(2)  Evaluation  factors,  criteria,  and 
weights.  The  establishment  of 
evaluation  factors  and  criteria  and  their 
weights  requires  the  exercise  of 
judgment  on  a  case-by-case  basis. 
Evaluation  factors  and  criteria  and  their 
weights  should  be  tailored  to  the 
requirements  of  each  particular 
procurement.  Technical  excellence, 
price  or  estimated  cost,  and  contractor 
management  capability  are  important 
factors  in  selection.  Their  relative 
importance  depends  on  the  nature  of  the 
products  or  services  procured.  Any 
factor  may  tip  the  balance  when 
competition  is  very  close  as  to  other 
factors.  Evaluation  criteria  shall  be 
described  in  each  Request  for  Proposals 
(RFPs)  fully  enough  to  inform 
evaluators  and  prospective  offerors  of 
the  significant  matters  to  be  addressed 
in  the  proposals.  The  major  evaluation 
factors  (Mission  Suitability.  Experience 
and  Past  Performance,  Cost,  and  Other) 
shall  be  described  and  a  statement  of 
the  relative  importance  of  each  must  be 
included  in  the  RFP.  In  addition,  a  brief 
narrative  of  the  relative  importance  of 
the  Mission  Suitability  Factors  and  their 
criteria  shall  be  included  in  the  RFP. 

•  •  •  ■  • 

(4)  *   •   •  An  SEB  should  not  give 
scores  for  cost  as  such.  *   *   * 

1815.613-72    [Amended] 

29.  Section  1815.613-72  is  amended  by 
changing  "their  estimated  costs  for"  to 
read  "their  estimated  costs,  except  for". 

Subpart  1815,10— Preaward  and 
Postaward  Notifications,  Protests,  and 
Mistakes 

>  1815,1002    [Redesignated  as 
?  1815,1003] 

30.  Section  1815.1002  is  redesignated 
as  1815.1003, 
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PART  1816— TYPES  OF  CONTRACTS 

Subpart  1816.2— Fixed-Price  Contracts 

31.  Section  1816.203-4  is  revised  to 
read  as  follows: 

1816.203-4     Contract  clauses. 

(a)  When  neither  of  t.he  clauses 
prescribed  in  FAR  16.203-4  fa]  or  fb]  is 
appropi-.ate.  the  contracting  officer  may 
use  one  of  the  clauses  at  1852.216-7001 
or  1852.216-7002  in  accurdance  with 
following  instructions: 

(1 )  Economic  price-adjustment  for 
basic  steel,  aluminum,  brass,  bronze  or 
copper  mill  products.  The  price- 
adjustment  clause  at  1852.216-7001  is 
authorized  for  use  in  fi.xed-price  supply 
contracts  for  basic  steel,  aluminum, 
brass,  bronze  or  copper  mill  products 
such  as  sheets,  plates  and  bars,  when  an 
established  catalog  or  ma.rket  price 
exists  fi  r  the  particular  product  being 
procured  and  has  been  verified  in 
accordance  with  criteria  in  FAR  1.5  804- 
3(c).  The  ten  percent  figure  in 
subparagraph  (c)(1)  of  the  clause  shall 
not  be  exceeded  unless  approved  by  the 
Procurement  Officer.  No  adjustment 
under  this  clause  shall  be  made  in  the 
contract  price  until  the  requested 
adjustment  has  been  verified  by  the 
contracting  officer  in  accordance  with 
the  criteria  in  FAR  15.e04-3(c)  and  as 
required  by  subparagraph  (c)(4)  of  the 
clause. 

|2)  Economic  Price  Adjustment  for 
^'on.■itandurd  Steel  fie.ms.  The  price 
adjusiment  clause  at  1652.216-7002  is 
authorized  for  use  in  fi.xed-price  supply 
contracts  when  (i)  the  contractor  is  a 
steel  producer  and  actually 
manufactures  the  standard  s'eel  mill 
item  referred  to  in  paragraph  (d|  of  the 
clause  and  (ii)  the  items  being  procured 
are  nonstandard  steel  items  made 
wholly  or  in  part  of  standard  steel  mill 
items. 

The  1 10  percent  figure  in  paragraph 
(e)  of  the  clause  shall  not  be  exceeded 
unless  approved  by  the  Procurement 
Officer  after  coordination  with  the 
installation  Financial  Management 
Officer. 

(b)  The  contracting  officer  shall  also 
coordinate  with  the  installation 
Financial  Management  Officer  before 
exceeding  the  ten  percent  limit  in 
subparagraph  (c)(1)  of  the  clauses  at 
FAR  52.216-2.  52.216-3,  and  52.216-4. 

(c)  The  contracting  officer  may  modify 
the  clause  at  FAR  52.216-4  for  use  in 
sealed  bid  procurements. 

(d)  This  paragraph  applies  to 
adjustments  based  on  labor  or  material 
costs  (cost  index  method). 

(1)  As  an  alternative  to  the  clauses  at 
FAR  52.216-2,  52.216-3,  or  52.261-4. 


consideration  should  be  given  to 
inclusion  of  a  special  economic  price 
adjustment  clause  that  is  designed  to 
minimize  contingency  pricing  and 
prepared  under  the  guidelines  listed  in 
(c)  below  when  (i)  there  will  be  an 
extended  period  of  pejformance  with 
significant  costs  to  be  incurred  beyond 
one  year  after  commencement  of 
contract  performance,  (ii)  the  contract 
amount  subject  to  adjustment  is 
substantial,  and  (iii)  the  economic 
variables  for  labor  and  material  are 
determined  to  be  too  unstable  to  reflect 
a  reasonable  division  of  risk  between 
the  parties  absent  economic  price 
adjustment  provisions. 

(2)  All  economic  price  adjustment 
clauses  utilizing  indices  require  advance 
approval  by  the  Assistant  Administrator 
for  Procurement.  Requests  for  such 
approval  shall  be  submitted  to  the 
Office  of  Procurement,  NASA 
Headquarters,  Code  HS. 

(3)  The  following  factors,  including 
construction  of  appropriate  indices,  may 
be  considered  in  preparing  a  price 
adjustment  cluase  meeting  the  criteria  of 
paragraph  {d)(l)  above: 

(i)  The  clause  should  not  be  overly 
complex. 

(ii)  Normally,  the  clause  should  not 
provide  either  a  ceilirig  or  a  floor  for 
adjustment  unless  adjustment  is  based 
on  indices  below  the  four-digit  level  of 
the  Bureau  of  Labor  Statistics  Producer 
Price  Index  or  the  Wage  and  Income 
Scries  by  Standard  Industrial 
Classification  (Labor). 

(iii)  Normally,  the  clause  should  cover 
all  potential  economic  fluctuations 
within  the  original  contract  period  of 
performance. 

(iv)  The  clause  must  have  a  positive 
and  accurate  identification  of  the 
applicable  index(es)  upon  which 
adjustments  will  be  based  and  must 
provide  appropriate  economic 
fluctuation  in  the  event  of  the 
discontinuance  of  the  publication  of  the 
movement  of  the  designated  index.  This 
m.ight  include  the  substitution  of  another 
index  if  the  time  remaining  would  justify 
it  and  an  appropriate  index  is 
reasonably  available,  or  some  other 
method  for  repricing  of  the  remaining 
portion  of  the  work  to  be  performed. 
There  should  not  nornally  be  any  need 
to  make  an  adjustment  in  the  event 
computation  of  the  identified  index  is 
altered;  however,  provision  may  be 
made  to  adjust  the  economic  fluctuation 
computations  if  there  is  such  a 
substantial  alteration  to  the  method  of 
computing  the  index  as  to  negate  the 
original  intent  of  the  parties.  When  an 
index  to  be  used  is  subject  to  revision 
{e.g..  the  Bureau  of  Labor  Statistics 
Producer  Price  Indexes),  the  economic 


price  adjustment  clause  shall  further 
specify  that  any  economic  price 
adjustment  shall  be  based  upon  the 
applicable  revised  index. 

(v)  An  index  should  be  structured  to 
encompass  a  large  sample  of  relevant 
items,  yet  bear  a  logical  relationship  to 
the  type  of  contract  costs  being 
measured.  The  basis  of  the  index  should 
not  be  so  large  and  diverse  that  it  is 
significantly  affected  by  fluctuations  not 
relevant  to  the  contract  performance, 
yet  must  be  significantly  broad  so  as  to 
assure  the  minimal  effect  of  any  single 
company,  including  the  anticipated 
contractors. 

(vi)  Construction  of  an  index  is  largely 
dependent  upon  two  general  series 
published  by  the  U.S.  Department  of 
Labor,  Bureau  of  Labor  Statistics  (BLS). 
These  are  the  Industrial  Commodities 
portion  of  the  Producer  Price  Indexes 
and  the  Wage  and  Income  Series  by 
Standard  Indu.-Jtrial  Classification  for 
labor.  Since  there  are  no  BLS-published 
series  currently  available  that  relate 
directly  to  total  prices  of  delivered  items 
of  aeronautical  electronics,  space 
property,  and  so  forth,  such  composite 
indices  from  major  portions  of  the  two 
series  described  above  should  be  m.ade. 

(vii)  Normally  not  more  than  two 
indices  should  be  used;  i.e.,  one  for  labor 
(direct  and  indirect)  and  one  for 
materia]  (direct  and  indirect). 

(viii)  The  clause  must  establish  and 
properly  identify  a  base  period 
comparable  to  the  contract  periods  for 
which  adjustments  are  to  be  made  as  a 
reference  point  for  application  of  an 
index. 

(ix)  The  clause  should  provide  for 
adjustment  from  the  beginning  of  the 
contract  or  from  such  period  of  time  that 
the  rate  of  expenditure  is  commensurate 
with  the  administrative  cost  and  effort 
to  adjust,  but  it  should  not  provide  for 
adjustment  beyond  the  original  contract 
performance  period. 

(x)  The  expenditure  profile  for  both 
labor  and  material  should  be  based  on  a 
predetermined  rate  of  expenditure 
(expressed  as  the  percentage  of  material 
or  labor  usage  as  it  relates  to  total 
contract  price)  in  lieu  of  actual  cost 
incurred.  In  the  event  the  clause  is  to  be 
used  in  a  competitive  procurement,  the 
labor  and  material  allocations,  with 
regard  to  both  mix  of  labor  and  material 
and  rate  of  expenditure  by  percentage, 
shall  be  determined  by  the  contracting 
officer  in  a  manner  which  will,  as  nearly 
as  possible,  approximate  the  average- 
expenditure  profile  of  all  companies  to 
be  solicited  in  order  that  all  companies 
may  compete  on  an  equal  basis.  If  the 
clause  is  to  be  used  in  an  other-than- 
competitive  procurement,  the  labor  and 
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material  allocations  determined  by  the 
contracting  officer  may  be  subject  to 
negotiation  and  agreement. 

(xi)  The  clause  should  state  that 
percentage  of  the  contract  price  subject 
to  price  adjustment.  Normally, 
adjustments  would  not  be  applied  to  the 
profit  portion  of  the  contract. 
Additionally,  the  labor  and  material 
portions  of  the  contract  must  be 
examined  to  exclude  any  areas  that  do 
not  require  adjustment.  It  may  not  be 
necessary,  for  example,  to  include  all 
subcontracting  as  being  subject  to 
escalation  because  some  of  the 
subcontracting  could  be  for  shorter 
periods  of  time  during  the  early  life  of 
the  contract  and  would  therefore  be 
covered  by  firm-priced  subcontracting.  It 
may  be  possible  to  exclude  certain  areas 
of  overhead  from  escalation  protection: 
e.g..  depreciation  charges,  prepaid 
insurance  costs,  rental  costs,  leases, 
certain  taxes,  and  utility  charges  are 
some  of  the  areas  that  should  be 
examined  in  detail.  Consideration  also 
should  be  given  to  including  economic- 
fluctuation  protection  covering  that 
portion  of  labor  for  the  period  of  time  for 
which  a  definitive  union  agreement 
exists  without  additional  factoring  for 
such  things  as  cost  of  living  increases. 
Care  should  be  taken  to  allocate  to  labor 
and  material  only  those  costs  likely  to 
be  affected  by  fluctuation  in  the 
economy.  That  portion  of  the  contract 
detei  mined  to  be  proper  for  economic- 
fluctuation  protection  shall  then  be 
allocated  to  specific  periods  of  time 
(e.g.,  quarterly,  semiannually]  based  on 
the  most-probable  expenditure  or 
commitment  basis  (expenditure  profile). 

(xii)  The  clause  should  provide  for 
definite  times  or  positive  events  for 
price  adjustments.  Adjustments  should 
be  of  a  frequency  that  will  afford  the 
contractor  appropriate  economic  relief 
without  at  the  same  tim.e  creating  a 
burdensome  administrative  effort.  The 
adjustment  period  should  normally 
range  from  a  minimum  of  quarterly  to  a 
maximum  of  annually. 

(xiii)  When  the  contract  contains  cost 
incentives,  any  sums  paid  to  the 
contractor  because  of  economic  price 
adjustment  provisions  shall  be 
subtracted  from  the  total  of  the 
contractor's  allowable  cost  for  the 
purpose  of  establishing  the  total  costs  to 
which  the  cost  incentive  provisions 
apply.  If  the  incentive  arrangement  is 
cited  in  percentage  ranges  rather  than 
dollar  ranges  above  and  below  target 
costs,  the  economic  price  adjustment 
clause  should  be  structured  to  maintain 
the  original  contract  incentive  range  in 
dollars, 

(xiv)  The  economic  price  adjustment 
clause  should  provide  that  once  the 


labor  and  material  allocations  have 
been  established,  they  remain  fixed 
through  the  life  of  the  contract  and  are 
not  modified  except  in  the  event  of 
partial  termination  of  the  contract.  The 
clause  should  state  that  pricing  actions 
pursuant  to  the  changes  clause  or  other 
provisions  of  the  contract  will  be  priced 
as  though  there  were  no  provision  for 
economic  price  adjustment. 

(c)  Consistent  with  the  factors  in 
paragraph  (d){3]  above,  the  contracting 
officer  may  also  determine  it 
appropriate  to  provide  for  certain 
economic  price  adjustment 
arrangements  between  the  prime 
contractor  and  subcontractors  to 
properly  allocate  risks.  In  such 
circumstances,  provision  for 
incorporation  of  price  adjustment 
clauses  in  specified  subcontracts  should 
be  included  in  the  price  adjustment 
provision  of  the  pri.me  contract. 

(f)  When  economic  price  adjustment 
provisions  are  included  in  contracts  that 
do  not  require  submission  of  cost  or 
pricing  data  (see  FAR  15.8C4-2).  it  is  the 
responsibility  of  the  contracting  officer 
to  obtain  adequate  information  to 
establish  the  base  line  from  which 
adjustments  will  be  made.  In  addition, 
the  contracting  officer  m.ay  require 
verification  of  the  data  submitted  to  the 
extent  considered  necessary  to  permit 
reliance  upon  it  as  a  reasonable  base 
line, 

(g)  The  contracting  officer  shall  insert 
the  provision  at  1852.216-7003, 
Evaluation  of  Offers  Subject  to 
Economic  Price  Adjustment,  in  all 
solicitations  and  contracts  that  contain 
an  economic  price  adjustment  clause. 

32.  Subpart  1816.3  is  revised  to  read  as 
follows: 

Subpart  1816.3— Cost-Reimbursement 
Contract 

Sec. 

1816.301-3     Limitations. 

1816.303    Cost-sharing  contracts. 

1816.307    Contract  clauses. 

1816.307-70    NASA  contract  clauses. 

1616.370     Forms. 

Subpart  1816.3— Cost-Reimbursement 
Contract 

1816.301-3     Limitations. 

(a)  The  determination  and  findings 
required  by  FAR  16.301-3(c)  may  be 
signed  by  the  contracting  officer  for 
individual  purchases  and  contracts.  The 
format  below  shall  be  used  as  shown, 

Ndtionai  .'\eronautic9  and  Space 
Administration 

Determination  and  Findings 

Authority  To  Use  a  [a] Contract 

Upon  the  basis  of  the  following  findings 
and  determination  that  1  hereby  make  under 


the  authority  of  10  U.S.C.  230e(c).  the  tontrdct 
described  below  may  be  entered  into  on  a  [a) 
basis. 


Findings 
1.  The  (b) 


—  proposes  to  enter  into  a 
—  contract  for  the  acquisition  of  (c) 
The  cost  of  this  work  is  estimated  at 


2  The  work  to  be  performed  is  (d) 

Determination 

1.  (This  contract  type  is  likely  to  be  less 
costly  than  any  other  type.)  (It  is  impractical 
to  obtain  supplies  or  services  of  the  kind  or 
quality  required  without  the  use  of  this 
contract  type.)  (e) 

2.  The  estimated  cost  of  the  proposed 
contract  is  $  (f] 

Date: 

Notes. — The  contracting  officer  shaii  insert, 
where  shown,  the  following  information: 

(a)  Type  of  contract  contemplated. 

(b)  Installation  name. 

(c)  Brief  description  of  supplies  or  services, 
(dj  Description  of  the  nature  of  the 

proposed  work  and  related  specific  facts  that 
show  why  the  contemplated  contract  type  is 
the  best  alternative  for  this  particular 
acquisition. 

(e)  The  appropriate  alternative  or.  when 
both  apply,  insert  both  connected  by  "and." 

(f)  The  estimated  contract  cost  (this 
paragraph  is  required  only  for  cost-plus- 
fixed-fee  contracts). 

1816.303    CoEt-sharIng  contracts. 

.NASA  Appropriation  Acts  for  several 
years  have  included  provisions  requiring 
cost  sharing  by  the  contractor  under 
research  contracts  resulting  from 
unsolicited  proposals.  The  following 
basic  guidelines  shall  be  im.plemented  in 
the  negotiation  of  all  research  contracts 
and  in  supplements  to  such  contracts 
which  require  additional  funding. 

(a)  When  cost-sharing  is  applicable. 
(1)  Except  as  provided  in  paragraphs  (b) 
(1)  and  (2)  below  cost,  sharing  by  non- 
Federal  organizations  is  mandatory  in 
any  contract  for  basic  or  applied 
research  that  results  from  an  unsolicited 
proposal. 

[2]  Cost  sharing  by  non-Federal 
organizations  which  is  not  mandatory 
under  paragraph  (a)(1)  above  may 
nevertheless  be  accepted  when 
voluntarily  offered  by  a  performing 
organization. 

(b)  When  cost  sharing  is  not 
applicable.  (1)  Cost  sharing  is  not 
applicable  to  contracts  for  basic  or 
applied  research  resulting  from  an 
unsolicited  proposal  when  the  offeror 
certifies  in  writing  to  the  contracting 
officer  that  it  has  no  commercial, 
production,  educational,  or  service 
activities  on  which  to  use  the  results  of 
the  research  and  that  it  has  no  means  of 
recovering  any  cost  sharing  on  such 
projects.  In  these  situations,  where  there 
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IS  no  measu.-able  gain  to  the  pertorminji 
organization,  there  is.  therefore,  no 
mutuality  of  interest,  and  it  would  not 
be  equitable  for  the  Guvi^rnment  to 
require  cost  sharing. 

(2!(i)  The  activities  of  educational 
institutions  under  NASA  research  grants 
cooperative  agreements,  ,ind  contracts 
are  of  benefit  only  to  \.\S.^  and  thus 
would  not  normally  justify  cost  sharing: 
.'  '■ .  .\.\SAs  policy  of  normally 
reimbursing  universities  fully  for 
n-Sfirr.h  pel  formed  on  its  behalf  would 
.'•i  p!y  { luwi'ver,  in  order  to  establish  on 
a  case-by-case  basis  that  there  is  no 
dear  indication  of  significant  future 
benefit  or  measurable  gain  and  that  cost 
sharing  does  not  apply,  the  contracting 
officer  shall  document  the  file  with  a 
determination  that  is  substantively  the 
same  as  that  required  in  paragraph 
(b)(1)  above.  The  determination  shall 
identity  the  information  on  which  it  is 
b.ised.  If  the  determination  cannot 
reasonably  be  made  from  the  available 
material,  the  contracting  officer  shall 
request  the  offeror  to  certify  as  in 
paragraph  (bl(l)  above.  Blanket 
procedures  for  obtaining  certifications 
from  offerors  for  all  cases  on  a  routine 
basis  shall  not  be  established. 

|ii)  Cost  sharing  by  educational 
institutions  may  nevertheless  be 
accepted  when  voluntarily  offered; 
provided,  the  mstitution  is  aware  of 
NAS.A's  policy  that  the  amount  of  cost 
sharing  is  not  a  factor  in  the 
determination  to  support  a  given 
proposal. 

(c)  Amount  of  cost  sharing.— 

(1)  Educational  institutions  and 
affiliated  not-for-profit  institutions. 

(i)  Cost  sharing  for  such  institutions 
normally  may  vary  from  one  percent  to 
as  much  as  five  percent  of  the  cost  of  (he 
project.  N'orm:ally,  it  should  be  presumed 
that  the  cost  sharing  is  appropriate  if  it 
falls  within  the  one  to  five-percent 
range. 

(ii)  N.ASA  does  not  request  inclusion 
of  cost-sharing  information  in  proposals 
from  educational  institutions.  If  it  is 
determined  that  cost  sharing  is 
applicable,  a  cost-sharing  offer  will  be 
r.;quested  during  negotiations. 

(2)  Other  porforming  or\;aniziii:i):,s. 

(i)  Cost  sharing  for  organizations  other 
than  those  in  paragraph  lcl(l)  .ibove 
may  be  any  percentage  of  the  cost  of  the 
research.  Mutuality  of  interest  in  the 
results  of  the  work  being  performed  is  of 
primary  significance  in  assessing  the 
appropriateness  of  any  p.irticular  level 
of  cost  sharing. 

(ii)  Factors  which  may  be  considered 
in  determining  mutaiity  of  interest 
include — 


(A)  The  potential  of  the  contractor  to 
recover  its  contribution  from  non- 
Federal  sources; 

(B)  The  extent  to  which  the  particular 
area  of  research  requires  special 
stimulus  in  the  national  interest:  and 

(C)  The  extent  to  which  a  research 
effort  or  result  is  likely  to  enhance  the 
contractor's  capability,  expertise,  or 
competitive  position. 

(d)  lmplementation.~(l)  Payment  of 
fee  or  profit.  No  fee  or  profit  will  be  paid 
to  a  cost-sharing  contractor,  and  only  an 
agreed  portion  of  allowable  costs  will  be 
reimbursed. 

(2)  Method  of  cost  sharing.  Cost 
sharing  shall  be  accomplished  by  a 
contribution  of  part  or  all  of  one  or  more 
elements  of  the  allowable  cost  of  the 
work  being  performed  and  normally 
shall  be  expressed  as  a  stated  minimum 
percentage  of  the  total  allowable  costs 
of  the  project.  Costs  so  contributed  may 
not  be  charged  to  the  Government  under 
any  other  grant  or  contract  (including 
allocation  to  other  grants  or  contracts  as 
part  of  an  independent  research  and 
development  program). 

(3)  Documentation.  Qrant,  cooperative 
agreement,  and  contract  files  shall 
contain  appropriate  documentation  of 
the  reasons  for  cost  sharing  and 
supporting  the  amount  of  cost  sharing 
agreed  upon.  For  educational 
institutions,  the  reason!  for  cost  sharing 
exceeding  five  percent  tor  the  amount 
originally  offered  shall  ^le  documented. 

1816.307    Contract  clauses. 

In  solicitations  and  ccniracts 
containing  the  clause  af  FAR  52.21  ti-8. 
Fixed  Fee.  or  FAR  52.215-10,  Incentive 
Fee.  the  Schedule  shall  include 
appropriate  terms,  if  anf,',  for  provisional 
billing  against  fee. 

1616.307-70     NASA  contract  clauses. 

(a)  The  clause  at  1852  216-7004  shall 
be  inserted  in  each  contract  in  which 
costs  are  shared  by  the'contractor 
pursuant  to  1816.303. 

(b)  The  contracting  officer  may,  when 
appropriate,  insert  the  clause  at 
1852.216-7005,  Estimateid  Cost  and  Fixed 
Fee,  in  the  Schedule.  Mbdificafions  to 
the  clause  are  authorized. 

(c)  The  contracting  officer  may.  when 
appropriate,  insert  the  (jlause  at 
1852.216-7006.  Paymentjof  Fixed  Fee.  in 
the  Schedule.  Modifica|ons  to  the 
clause  are  authorized. 

1816.370    Forms. 

Contractors  shall  usejNASA  Form  779. 
Assignee's  Release,  prescribed  at 
1853.216-70(d).  and  NAgA  Form  781. 
Assignee's  Assignment  of  Refunds. 
Rebates.  Credits,  and  Other  Amounts, 
prescribed  at  1853.216-70(d).  to  fulfill  the 


assignment  and  release  requirements  of 
the  clauses  prescribed  at  P'AR  16.J0r[,4) 
and  (g). 

Subpart  1816  5— Indeflnite-DeHvery 
Contracts 

33.  Section  1816.506  is  revised  to  read 
as  follows: 

1816.506     Ordering. 

If  the  contracting  office  retains  all 
contract  administration  functions. 
orders  may  be  placed  by  written 
telecommunication. 

1816.702-70     [Amended! 

.)4.  Section  1816.702-70,  p.irayraph  i^.  is 
amended  by  changing  "formal 
advertising"  to  "sealed  bidding." 

PART  1817— SPECIAL  CONTRACTING 
METHODS 

Subpart  1817.2— Options 

35.  Section  lbl7. 207-70  is  revised  to 
read  as  follows; 

1817.207-70     Contracts  containing 
unpriced  options  to  extend  '.tie  contract. 

|a)  The  determination  lequired  by 
FAR  17.207(c)(3)  must  include  the 
following  findings: 

(1)  The  synopsis  for  the  original 
contract  included  the  option  periud. 

(2)  The  original  solicitation  provided 
that  the  unpriced  options  would  be 
presented  and  considered  by  the 
selection  official. 

(3)  The  selection  statement  included 
the  option  period. 

(4)  The  option  clause  or  other 
identified  documents  evidence  the 
parties'  intent  that  performance  would 
continue  beyond  the  priced  psriod(s). 

(b)  In  addition  to  the  foregoing,  there 
shall  be  findings  supporting  why  in 
these  circumstances  the  exercise  of  the 
option  as  contemplated  remains  the 
must  advantageous  method  fulfilling  the 
Governm.enfs  need,  price  and  other 
factors  considered. 

(c)  Where  the  above  provisions  have 
not  been  met.  competition  is  required  in 
accordance  with  FAR  Part  6. 

Subpart  1817.70— Procurement  With 
Military  Departments 

36.  Section  1817.7001,  paragraph  (e)  is 
revised  to  read  as  follows; 

1817.7001     Authorization  and  policy. 
•  •  •         *         * 

(e)  The  Military  Departments 
normally  will  use  their  own  funds  when 
procuring  supplies  or  services  or 
performing  services  for  NASA,  and  will 
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no!  (lie  NASA  funiis  on  any  D«f(;nsc 
(ihli^ahon  or  pnyment  df>(:uni«nt. 

37  Section  1817  7r)02lh).  and  set  lions 
1H17. 7002-1.  1817.7002-2,  dnd  1817.7002- 
3  are  revised  to  road  a.s  follows: 

1817.7002     NASA-Defense  Purchas* 
Request  and  Acceptance. 

lb)  To  obldin  ni.ilfriids  from  'he  Aii 
Force  Missile  Procurement  Fund,  the 
contracting  officer  shall  follow  ihc 
procedures  of  18()a.(X32-74 

1817.7002-1     Acceptance  by  Military 
Department. 

(a)  PAcept  as  provideii  iii  paiagiaph 
|<:|  below,  the  Military  Dep.irtment 
concerni'd  will,  within  30  days  ,jftcr 
receipt  of  a  NASA-Defense  Purchase 
Request,  forward  to  the  initiator  of  the 
request  an  Acceptance  of  MiPR.  1)11 
Forrr.  448-2,  in  quadriplicate.  F.ich  DI) 
Form  44B-2  v^iil  show  the  .tction  beinjj 
taken  or  to  be  taken  to  fill  the 
n;quirement  and  the  name  and  complete; 
address  of  the  Department  of  [)efensf 
contracting  activity. 

(b)  To  the  extent  feasible,  all 
documents  (including  ac:ceptances, 
contracts,  correspondcnc;i',  shipping 
documents,  work  or  project  orders,  and 
Standard  Form  1080  (Voucher  for 
Transfer  between  Appropriations  .tiui/ 
or  Funds)  billings)  will  reference  the 
.N.'XSA-Defense  Purchase  Request 
numtter  and  the  item  number. 

(c)  Acceptance  by  the  Military 
Department  is  not  required  for  NASA 
Defense  Purchase  Requests  covering 
deliveries  of  common-use  standard- 
stock  items  that  the  supplying 
department  has  on  hand  or  on  order  for 
prompt  delivery  at  published  prices. 

1817.7002-2     Changes  in  estimated  total 
prices. 

Wlien  a  Military  Department 
determines  that  the  estimated  total  pi  ice 
(Ulock  9.  NASA  Form  523)  of  the  items 
to  be  acquired  for  .NASA  is  not 
sufficient  to  cover  the  required 
rtumbursement  or  is  in  excess  of  the 
amount  required,  a  request  for  an 
amendment  will  be  forwarded  to  the 
NASA  originating  office.  The  request 
will  indicate  a  specific  dollar  amount, 
rather  than  a  percentage,  and  will 
include  justification  for  any  upward 
adjustment  requested,  L'pon  approval  of 
the  request,  an  amendment  to  the  N/\SA 
Defense  Purchase  Request  shall  be 
forwarded  by  the  NASA  contracting 
office  concerned  to  the  DoD  contracting 
activity 

1817.7002-3    Payments. 

Except  when  agreements  provide  that 

reimbursement  is  not  required, 
payments  to  the  Military  Departments 


for  supplies  and  ser\  ices  furnished  to  or 
acquired  for  NASA  sh.ill  be  effected 
upon  receipt  of  Standard  Form  1080 
billings  by  the  .NASA  office  designated 
in  Block  11  of  the  NASA-Defense 
Purchase  Request.  Billings  will  be 
supported  in  the  same  manner  as 
billings  between  Miliiars  Departments. 

Subpart  1819.8 — Contracting  With  the 
Small  Business  Administration  (the 
8(a)  Program) 

3«.  1819.809-1,  paragraph  |a)(l)  is 
rev  ised  to  read  as  follows: 

1819.B09-1     General. 

(al  •    •    ■ 

(1)  .As  required  by  FAR  19  809-1  (a), 
the  contracting  officer  shall  prepare  a 
Standard  Form  26  for  execution  with  the 
SBA  without  incorporating  any  required 
clauses  (see  FAR  52, 101(e))  since  they 
are  not  applicable  to  the  SB.A,  This 
contract  shall  include  a  statement  as 
follows: 


PART  1827— PATENTS.  DATA,  AND 
COPYRIGHTS 

Subpart  1827.3— Patent  Rights  Under 
Government  Contracts 

1827.372    I  Amended! 

39.  Se(  ;ion  1827.372.  paragraph  (a),  is 
amended  by  changing  "free  competition 
and  enterprise"  to  read  "full  and  open 
competition  and  free  enterprise." 

Subpart  1827.4— Data  and  Copyrights 

1827.473     I  Amended! 

40.  Section  1827.473-1  and  1827.473- 
4(c)  are  amended  by  changing  "formal 
advertising"  to  read  "sealed  bidding." 

PART  1831— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  1831.1— Applicability 

1831.101     lAmendedl 

41.  Section  1831.101  is  amended  by 
changing  "HP"  to  read  "FIC." 

Subpart  1832.4 — Advance  Payments 

42.  Section  1832.410-70,  paragraphs  (a) 

(1).  (2).  and  (31  are  revised  to  read  as 
follows: 

1832.410-70     Instructions  for 
Determinations  and  Findings 

i.i)  A  request  for  Headquarters 
approval  of  advance  payment  provisions 
in  accordance  with  18-32  402(b)(ll  will 
be  prepared  in  final  form  (original  and 
one  official  file  copy!  and  forwarded  to 
the  Assistant  Administrator  for 
Procurement.  (Code  US)  The  request 
should  include  the  follovMng:  (1)  The 


name  of  the  coyr.izanl  N,'\S.'\ 
Headquarters  Program,  or  Staff  Office: 

(2)  a  copy  of  the  justification  for  less 
than  full  and  open  competition,  it  any: 

(3)  if  a  fee  is  contemplated,  the 
estimated  cost,  amount  and  percent  of 
fee.  the  total  cost  and  fee.  and  thi 
factors  that  were  considered  in 
determining  the  fee  (see  Subpart  1815.9); 
and  ■    '   ' 

PART  1836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Subpart  1836.2— Special  Aspects  of 
Contracting  tor  Construction 

1836.203     [Amended) 

43.  Section  1836.203.  paragraph  (b)  hi 
amended  by  changing  "formal 
advertising"  to  read    sealed  bidding  " 

PART  1837— SERVICE  CONTRACTING 

Subpart  1837  1— Service  Contracts- 
General 

44.  Section  1837.104  is  revised  to  read 
as  follows: 

1637  104     Personal  services  contracts. 

(a)  L:nder  section  203(cii91  of  :hr 
National  Aeronautics  and  Spate  .-Xct  of 
19,58  (42  U.S.C.  2473(c)(9)).  NASA  is 
authorized  "to  obtain  services  as 
authorized  by  Section  3109  of  Title  5. 
United  States  Code,  but  at  rates  for 
individuals  not  to  exceed  the  per  diem 
rate  equivalent  to  the  rate  for  CtS-18."  5 
U.S.C.  3109.  in  turn,  provides  authority 
to  procure  by  contract  "the  temporary' 
(not  in  excess  of  one  year)  or 
intermittent  services  of  experts  or 
consultants  or  organizations  thereof, 
including  stenographic  reporting 
services," 

(b)  It  is  N.ASA  policy  to  obtain  the 
personal  services  of  experts  and 
consultants  b\  appointment  rather  than 
by  contract.  The  policies, 
responsibilities,  and  procedures 
pertaining  to  the  appointment  of  experts 
and  consultants  aie  in  the  N.ASA 
Federal  Personnel  Manual  Supp.  118. 

45.  Section  1837.105.  paragraph  (a),  is 
revised  to  read  as  follows: 

1837.105    Competition  in  Service 
Contracting. 

(a)  See  183"  104  regarding  negotiation 
for  personal  and  professional  services. 


PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4h  S(  .  tion  1852.215-71  Is  revised  to 
read  as  follows: 
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1852J15-71     Adjustment  for  Subcontract 
Price  Redetermination. 

As  prescribed  in  1815.870-2.  insert  the 

following  clause: 

Adjustment  for  Subcontract  Price 
Redetermination  (April  1985) 

Promptly  upon  the  establishment  of  firm 
prices  for  each  of  the  subcontracts  listed 
below,  the  Contractor  shall  submit,  in  such 
form  and  detail  as  the  Contracting  Officer 
may  reasonably  require,  a  statement  of  costs 
incurred  in  the  performance  of  such 
subcontract  and  the  firm  price  established  for 
It.  Thereupon,  notwithstanding  any  other 
provisions  of  this  contract  as  amended  by 
this  modification,  the  Contractor  and  the 
Conlractins  Officer  shdll  negotiate  an 
equitable  adjustment  in  the  total  amount  paid 
or  to  be  paid  under  this  contract  to  reP.ect  the 
subcontract  price  revision.  The  equitable 
adjustment  shall  be  evidenced  by  a 
modification  to  this  contract. 

(List  Subcontracts) 

(End  of  clause) 

47.  Section  1852.215-72.  the 
introductory  text,  is  revised  to  read  as 
follows: 

1852.215-72    Pestriction  on  Use  and 
Disclosure  of  Proposal/Quotation 
Information  (Data). 

As  prescribed  in  1815.407-70,  insert 
the  following  provision: 


1852.215-73    (Amended) 

48.  Section  1852.215-73,  the 
introductory  text,  is  a.mended  by 
changing  ••1815.406-3'  to  read  -1815,406- 
370." 

49.  Section  1852.216.7001.  the 
introductory  paragraph  and  paragraphs 
(a),  (b),  and  (c).  introductory  text,  of  the 
clause  are  revised:  parag.'-aph  (c)(3)  of 
the  clause  is  amended  by  removing  the 
final  "and.'" 

1852.216-7001     Economic  Price 
Adjustment— Basic  Steel.  Aluminum,  Brass, 
Bronze,  or  Copper  Mill  Products. 

As  prescribed  in  1816.203-4(a),  insert 
the  following  clause: 

Economic  Price  Adjustment— Basic  Steel. 
Aluminum,  Brass,  Bronze,  or  Copper  Mill 
Products  (April  1385) 

(a)  The  Contractor  warrants  that  the  unit 

price  stated  herein  for is  not  in  excess 

of  the  Contractors  applicable  established 
price  in  effect  on  the  date  set  for  opening  of 
bids  |or  the  contract  date  if  this  is  a 
negotiated  contract)  for  like  quantities  of  the 
same  item.  The  term  "unit  price"  excludes 
any  part  of  the  price  reflecting  requirements 
for  preser\ation.  packaging,  and  packing 
beyond  standard  commercial  practice.  The 
term  "established  price"  means  a  price  that 
meets  the  criteria  of  par,jgraph  15.804-3[c)  of 
the  Federal  .Acquisition  Regulation  as  an 
established  catalog  or  market  price  for  a 
commercial  item  sold  in  substantial 
quantities  to  the  general  public.  Such  a  price 


is  the  net  price  after  applying  any  applicable 
standard  trade  discounts  offered  by  the 
Contractor  from  its  catalog,  list,  or  schedule 
price. 

(b)  The  Contractor  shall  promptly  notify 
the  Contracting  Officer  as  to  the  amount  and 
effective  date  of  each  decrease  in  any 
applicable  established  price,  and  each 
corresponding  contract  unit  price  shall  be 
decreased  by  the  same  percentage  that  the 
said  established  price  is  decreased.  This 
decrease  shall  apply  to  items  delivered  on 
and  after  the  effective  date  of  the  decrease  in 
the  Contractor's  established  price,  and  this 
contract  shall  be  modified  accordingly.  The 
Contractor  shall  certify  on  each  invoice  that 
each  unit  price  stated  therein  reflects  all 
decreases  required  by  this  clause  or  shall 
certify  on  the  final  invoice  that  all  price 
decreases  required  by  this  clause  have  been 
applied  in  the  m.anner  herein  required. 

(c)  If  the  Contractors  applicable 
established  price  is  increased  after  the  date 
set  for  opening  of  bids  (or  the  contract  date,  if 
this  is  a  negotiated  contract)  the 
corresponding  contract  unit  price  shall  be 
increased,  upon  the  Contractor's  request  in 
writing  to  the  Contracting  Officer,  by  the 
same  percentage  that  the  established  price  is 
increased,  and  the  contract  shall  be  modified 
accordingly;  prov/c/edl  that — 

*  •  •  *  • 

50.  Section  1852,216-7002,  the 
introductory  paragraph  and  paragraphs 
(a),  (b),  and  (c)  of  the  clause  are  revised 
to  read  as  follows: 

1852.216-7002    Economic  Price 
Adjustment— Nonstandard  Steel  items. 
As  prescribed  in  1816,203-4(a),  insert 

the  following  clause: 

Economic  Price  ,\djuatment — Nonstandard 
Steol  Items  (April  1985) 

(a)  The  term  "established  price"  means  a 
price  that  meets  the  criteria  of  paragraph 
15.304-3(c)  of  the  Federal  Acquisition 
Regulation  as  an  established  catalog  or 
market  price  of  a  commercial  item  sold  in 
substantial  quantities  to  the  general  public. 
Such  a  price  is  the  net  price  after  applying 
any  applicable  standard  trade  discounts 
offered  by  the  Contractor  from  its  catalog, 
list,  or  scheduled  price.  (But  see 
subparagraph  (i](8)  below.) 

(b)  Each  contract  unit  price  shall  be  subject 
to  revision  under  this  clause  to  reflect 
changes  in  the  cost  of  labor  and  steel.  For  the 
purpose  of  any  such  price  revision,  the 
proportion  of  the  contract  unit  price 
attributable  to  costs  of  labor  not  otherwise 
included  in  the  price  of  the  steel  item 
identified  in  paragraph  (d)  below  shall  be  ,  .  . 
percent,  and  the  proportion  of  the  contract 
unit  price  attributable  to  the  cost  of  steel 
shall  be  .  .  .  percent.  (See  subparagraph  (i)(l) 
below.) 

(c)  For  the  purposes  of  this  paragraph,  the 
term  "labor  index"  means  the  average 
straight-time  hourly  earnings  of  the 
Contractor's  employees  in  the  .  ,  ,  shop  of  the 
Contractor's  .  .  .  plant  (see  subparagraph 
(ii(2))  for  any  particular  month.  The  word 
"month"  as  used  herein  means  "calendar 
month  ";  provided,  however,  that  if  the 


Contractor's  accouniing  period  does  not 
coincide  with  the  calendar  month,  then  such 
accounting  period  shall  be  used  throughout 
the  clause  in  lieu  of  "month".  Unless 
otherwise  specified  in  this  contract,  the  labor 
index  shall  be  computed  by  dividing  the  total 
straight  time  earnings  of  the  Contractor's 
employees  in  the  particular  shop  identified 
above  for  any  given  month  by  the  total 
number  of  straight  time  hours  worked  by 
such  employees  in  that  m.onth.  Any  revision 
in  a  contract  unit  price  to  reflect  changes  in 
the  cost  of  labor  shall  be  computed  solely  by 
reference  to  the  "base  labor  index",  which 
shall  bs  the  average  of  the  labor  indices  for 
the  three  months  consisting  of  the  month  of 
.  .  .,  19 —  (see  subparagrj;_.h  [i)(3)),  the  month 
immediately  preceding  and  the  month 
immediately  following,  and  to  the  "current 
labor  index",  which  shall  be  the  average  of 
the  labor  indices  for  the  month  in  which 
delivery  of  suppliers  is  required  to  be  made  in 
accordance  with  the  terms  of  this  contract 
and  the  month  preceding. 


1852.216-7003    [Amended] 

51.  Section  1852.216-7003.  the 
introductory  text,  is  amended  by 
changing  "1816.203(h)"  to  read 
"1816.203-^(g)." 

1852.216-7004    [Amended] 

52.  Section  1852.216-7004.  the 
introductory  text,  is  amended  by 
changing  "1816.303(d)(4)"  to  read 
"1816.307-70(a)";  paragraph  (d)  of  the 
clause  is  amended  by  changing  "The 
Contractor  will"  to  read  "The 
Contractor  shall." 

1852.216-7005    [Amended] 

53.  Section  1852.216-7005.  the 
introductory  text,  is  amended  by 
changing  "1816.307-70(a)"  to  read 
"1816,307-70(b)," 

1852.216-7006    [Amended] 

54.  Section  1852.216-7006.  the 
introductory  text,  is  amended  by 
changing  "1816.307-70(b)"  to  read 
"1816.307-70(c)." 

55.  Section  1852.231-70,  the 
introductory  text,  is  revised  to  read  as 
follows: 

1852.231-70    Pricing  of  Adjustments. 

As  prescribed  in  1831.102-70,  insert 
the  following  clause: 


1852.231-71     [Amended] 

56.  Section  1852.231-71.  the 
introductory  text,  is  revised  to  read  as 
follows: 

1 852.23 1  -7 1     Date  of  Incurrence  of  Costs. 

As  prescribed  in  1831.170.  insert  the 
following  clause: 
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57  Section  1852.244-70  is  revised  to 
read  as  follows: 

1852.244-70    Geographic  Participation  in 
the  Aerospace  Program 

A,-.  p:i:Si..:;btd  i;i  1B44.170,  in.sert  the 
following  clause; 

(-eoyraphit  Participation  m  ihi    Xi-nisp.nt 
J'rogram  (Apnl  1985) 

(a)  It  is  the  policy  of  the  National 
Aeronautics  and  Space  Administration  to 
advance  a  broad  participation  by  all 


gwigraphic  regions  in  filling  the  scientific, 
technical,  research  and  development,  and 
other  needs  of  the  aerospace  program. 

[h]  The  Contractor  agrees  to  use  its  best 
efforts  to  solicit  subcontract  sources  on  the 
broadest  feasible  geographic  basis  consistent 
with  efficient  contract  performance  and 
without  impairment  of  program  effectiveness 
or  increase  in  program  cost. 

(e)  The  t_,ontractor  further  agrees  to  insert 
this  clause  in  all  subcontracts  of  $100,000  and 
over. 

(Rnd  of  clause) 


PART  1853— FORMS 

Subpart  1853.2— Prescription  of  Forms 
: 653  215-70      Removed 

■.    "^r  •:-[!  :f):i:i  ^1  =>-"■)  IS  removed. 

Subpart  1853.3— Illustrations  of  Forms 

1853  303    !Amer>ded| 

59.  Sei,!!on  1853.303  is  amended  by 
reinovinp  the  er.try  for  1853,303-543 
|FR  Doc.  h:-  "rih_  1  hh;  j-JS-h"  t  ;"  .ini| 
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Proposed  Rules 


This   section   of   the    FEDERAL    REGISTER 
contains   notices   to   the   public   of   the 
P'oposed  issuance  of  rules  and 
regijlatiors    The  purpose  of  these  notices 
s    to   give   interested   persons   an 
oppor'iuniiy    to   participate   in   the   rule 
making   prior   to      the   adoption   of   the   final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFR  PART  1126 

i  Docket  No.  AO-231-A51I 

Miik  in  the  Texas  Marketing  Area; 
Decision  on  Proposed  Amendments  to 
Marketing  Agreement  and  to  Order; 
Correction 

agency:  AgiiculturHl  Mdrkoting  Srivico. 
I  'SDA. 

action:  Proposed  rule;  correction. 


SUMMARY:  The  dncision  on  proposed 

■  ur.i'niir'Mnls  to  the  Tux.is  milk 
iirirktMinsj  oriicr.  published  in  the 
Federal  Register  on  Mi)nd;iy.  March  11. 
I'W.^.  l,-)0  FK  9W1)  omitted  certain 
ni.i'.iTi.il  pi-r!,iin:n<4  to  the  proposed 
.intiTui.i'ury  l.ini^uage  for  7  CFR  Part 

1 1  Jfi.  I'hf  missing  material,  as  indicated 
heluvv,  should  have  followed 
immediately  after  tht;  signature  of  the 
Deputy  Assistant  Secretary.  Marketing 

■  ind  Inspection  Services,  on  p>i;:e  yfi78  of 
the  des( Tibet]  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
|i)hn  F.  [?iir')v:i's,  M.irki-tin^  Sp';.,ia!ist, 
l).i!r\  Div.sion.  .Ayricultiiral  Nl.irkeling 
SiTvu  >'.  L'nited  Stales  Department  of 
.Agriculture.  Washington  D.C.  202.50, 

SUPPLEMENTARY  INFORMATION:  I'he 

!.illi)v\ing  materia!  was  omitted  from  the 
decision  on  proposed  amendments  to 
the  Texas  milk  order  that  was  issued  on 
.March  6,  198,').  and  published  in  the 
Federal  Register  on  March  11.  198.5  {'■,() 
FR  9()t)l).  This  missing  material,  as 
follows,  should  have  appeared 
immediatelv  after  the  signature  of  the 
Deputy  Assistant  Secretary.  Marketing 
and  Inspection  Services,  on  p.iize  9678. 

Order  '  aiui'iuHnii  thr  order, 
ri'^iulating  the  hundling  of  milk  in  the 
I'l'yiis  marketing  area: 


'  This  oriit-r  sh.ill  ni)t  twr.ome  effective  unless  iind 
mill  the  rt!(iiiirpm.>nls  of  §  900.14  of  the  ruins  of 
[ir.K  lir.ii  ^ind  prtK:i"iluri>  governing  proi'i'iHlin.i>s  In 


Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  wheii  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratii'ied  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  hereifi. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Texas  marketing  area.  The 
hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601  et  seq.J.  and  the  applicable 
rules  of  practice  and|  procedure  (7  CFR 
Part  900).  I 

Upon  the  basis  of  Ihe  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tcnd~to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  rparketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest:  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

Order  relative  to  handling.  It  is 
therefore  ordered  that  on  and  after  the 
effective  date  hereof,  the  handling  of 
milk  in  the  Texas  marketing  area  shall 
be  in  conformity  to  and  in  compliance 
with  the  terms  and  conditions  of  the 
order,  as  amended,  and  as  hereby 
amended,  as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  order  contained  in  the 
recommended  decision  issued  by  the 


formuliite  miirkelins  iii^re^onls  and  markelin); 
orilers  have  Ijonn  niel. 


Federal    Register 

Vol.   50.   No.  .i« 

riii'sdav.  March  26,   1985 


Deputy  Administrator,  Marketing 
Programs,  on  October  23  1984.  and 
published  in  the  Federal  Register  on 
October  31,  1984,  shall  be  and  are  the 
terms  and  provisions  of  this  order, 
amending  the  order,  and  are  set  forth  in 
full  herein. 

(Sec.  1-19,  4H  Slat.  31.  as  amended;  7  I'.S.C 
fJOl-074) 

PART  1 126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  In  §  llJ6..52ia)(l),  the  adjustment 
per  hundredweight  for  Zone  8  is 
changed  from  "Plus  36  cents"  to  "Pius  .")4 
cimSs". 

S1126.52     Plant  location  adjustments  for 
handlers 


11) 


Ad^jstmem  per 
hundrodweigM 


Zone  B I  Ptus  54  cents 


2.  In  §  1126.61,  paragraph  (i 
to  read  as  follows: 


!S  ri -vised 


§  1 126.61     Computation  of  uniform  price 
(including  weighted  average  price). 

(e)  Subtract  not  more  than  5  cents  per 
hundredweight.  The  result  shall  he  the 
"weighted  average  price, ' 

*         *         *         •         * 

Signed  at  Washington,  D  f : .  on  .VJ.in  h  20. 
198.5. 

Kdren  Darling, 

■■\ctii}};  .■\ss}slant  Secrntary.  Marketin"  ami 

Inspection  Services. 

|KR  Doc.  8.5-7081  Filed  3-25-^."J;  8:45  ;im| 

BILLING  COOE  341(>-02 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  287 

Field  Officers;  Powers  and  Duties 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Proposed  rule. 
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SUMMARY:  This  proposed  rule  would  set 
forth  in  regulatory  form  a  procedure  for 
the  issuance  of  subpoenas  in  connection 
with  criminal  and  civil  investigations 
and  other  immigration  proceedings.  In 
addition,  the  rule  would  specify 
categories  of  Immigration  and 
Naturalization  Service  officials  who 
may  issue  such  subpoenas.  The 
subpoenas-issuing  authority  of 
immigration  judges  w^ould  not  be 
affected  by  this  rule. 

DATE:  Comments;  Written  must  be 
submitted  on  or  by  April  25, 1985. 

ADDRESS:  Please  submit  written 
comments  in  duplicate  to  the  Director. 
Office  of  Policy  Directives  and 
Instructions,  Immigration  and 
Naturalization  Service.  425  I  Street, 
NW.,  Room  2011.  Washington.  DC. 
20536. 

FOR  FURTHER  INFORMATION  CONTACT: 

F"or  General  Information;  Loretta  J. 

Shogren,  Director.  Policy  Directives 

and  Instructions.  Immigration  and 

Naturalization  Service.  425  I  Street, 

NW.,  Washngton.  D.C.  20536. 

Telephone;  (202)  633-3291 
For  Specific  Information;  Michael  |. 

Heilman.  Associate  General  Counsel. 

Immigration  and  Naturalization 

Service,  425  I  Street,  NW.. 

Washington,  DC.  20536.  Telephone: 

(202)633-2620. 
SUPPLEMENTARY  INFORMATION:  Under 
the  present  regulations,  a  subpoena  may 
be  issued  by  a  District  Director  of  the 
immigration  and  Naturalization  Service. 
or  by  an  immigration  judge,  to  compel 
the  production  of  evidence  and  the 
attendance  of  witnesses  in  certain 
administrative  proceedings.  The  new 
rule  would  extend  this  authority  to 
Deputy  District  Directors,  Chief  Patrol 
Agents,  Deputy  Chief  Patrol  Agents,  and 
Officers-in-Charge.  In  addition,  the  new 
rule  would  specify  that  these  Service 
officers  would  have  the  authority  to 
issue  subpoenas  in  the  context  of 
criminal  or  civil  investigations  and  to 
designate  persons  to  serve  subpoenas. 

The  subpoena-issuing  authority  of 
immigration  judges  would  not  be 
affected  by  this  rule.  For  the  sake  of 
clarity,  however,  this  rule  would 
separate  the  provisions  relating  to 
subpoena-issuance  by  Service  officials 
from  those  relating  to  issuance  by 
immigration  judges. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule,  if 
promulgated,  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  rule  is  not  a  major  rule  as  defined 
in  section  1(b)  of  E.O.  12291. 


List  of  Subjects  in  8  CFR  Part  287 

Administrative  practice  and 
procedure.  Authority  delegation.  Crime, 
Immigration.  Immigration  and 
Nationality  Act,  Law  enforcement 
officers,  Subpoena. 

Accordingly,  it  is  proposed  to  amend 
Chapter  I  of  Title  8  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  287— FIELD  OFFICERS; 
POWERS  AND  DUTIES 

Section  287.4  is  revised  as  follows: 

§  287.4    Subpoena. 

(a)  Who  may  issue — (1)  Criminal  or 
civil  investigations.  All  District 
Directors,  Deputy  District  Directors, 
Chief  Patrol  Agents.  Deputy  Chief  Patrol 
Agents,  and  Officers-in-Charge.  may 
issue  a  subpoena  requiring  the 
production  of  records  and  evidence  for 
use  in  criminal  or  civil  investigations. 

(2)  Proceedings  other  than 
naturalization  proceedings — (!)  Prior  to 
commencement  of  proceedings.  All 
District  Directors.  Deputy  District 
Directors,  Chief  Patrol  Agents,  Deputy 
Chief  Patrol  Agents,  and  Officers-m- 
Charge.  may  issue  a  subpoena  requiring 
the  attendance  of  witnesses  or  the 
production  of  documentary  evidence,  or 
both,  for  use  in  any  proceeding  under 
this  chapter,  other  than  under  Part  335  of 
this  Chapter,  or  any  application  made 
ancillary  to  the  proceeding. 

(ii)  Subsequent  to  commencement  of 
proceeding.  (A)  In  any  proceeding  under 
this  chapter,  other  than  under  Part  335  of 
this  chapter,  and  in  any  proceeding 
ancillary  thereto,  an  immigration  judge 
having  jurisdiction  over  the  matter  may, 
upon  his/her  own  volition  or  upon 
application  of  a  trial  attorney,  the  alien, 
or  other  party  affected,  issue  subpoenas 
requiring  the  attendance  of  witnesses  or 
for  the  production  of  books,  papers  and 
other  documentary  evidence,  or  both. 

(B)  Application  for  subpoena.  A  part\' 
applying  for  a  subpoena  shall  be 
required,  as  a  condition  precedent  to  its 
issuance,  to  state  in  writing,  or  at  the 
proceeding,  what  he/she  expects  to 
prove  by  such  witnesses  or 
documentary  evidence,  and  to  show 
affirmatively  that  he/she  has  made 
diligent  effort,  without  success,  to 
produce  the  same. 

(C)  Issuance  of  subpoena.  Upon  being 
satisfied  that  a  witness  will  not  appear 
and  testify  or  produce  documentary 
evidence  and  that  the  witness'  evidence 
is  essential,  the  immigration  judge  shall 
issue  a  subpoena. 

(D)  Appearance  of  iMtness.  If  the 
witness  is  at  a  distance  of  more  than  100 
miles  from  the  place  of  proceeding,  the 
subpoena  shall  provide  for  the  witness' 


appearance  at  the  Service  office  nearest 
to  the  witness  to  respond  to  oral  or 
written  interrogatories,  unless  the 
Service  indicates  that  there  is  no 
objection  to  bringing  the  witness  the 
distance  required  to  enable  him/her  to 
testify  in  person. 

(b)  Form  of  subpoena.  All  subpoenas 
shall  be  issued  on  Form  1-138. 

(1)  Criminal  or  civil  investigations. 
The  subpoena  shall  command  the 
person  or  entity  to  which  it  is  addressed 
to  produce  the  books,  papers,  or 
documents  specified  in  the  subpoena. 

(2)  Proceedmgs  other  than 
naturalization  proceedings.  Every 
subpoena  issued  under  the  provisions  of 
this  section  shall  state  the  title  of  the 
proceeding  and  shall  command  the 
person  to  whom  it  is  directed  to  attend 
and  to  give  testimony  at  a  time  and 
place  specified.  A  subpoena  shall  also 
command  the  person  to  whom  it  is 
directed  to  produce  the  books,  papers  or 
documents  specified  in  the  subpoena.  A 
subpoena  may  direct  the  making  of  a 
deposition  before  an  officer  of  the 
Service. 

(c)  Service.  A  subpoena  issued  under 
this  section  may  be  served  by  any 
person,  over  18  years  of  age  not  a  party 
to  the  case,  designated  to  make  such 
service  by  the  District  Director  Deputy 
District  Director,  Chief  Patrol  .^gent. 
Deputy  Chief  Patrol  Agent,  or  Officer-in- 
Charge  having  administrative 
jurisdiction  over  the  office  in  which  the 
subpoena  is  issued.  Service  of  the 
subpoena  shall  be  made  by  delivering  a 
copy  thereof  to  the  person  named 
therein  and  by  tendering  to  him/her  the 
fee  for  one  day's  attendance  and  the 
mileage  allowed  by  law  by  the  United 
States  District  Court  for  the  district  in 
which  the  testimony  is  to  be  taken. 
When  the  subpoena  is  issed  on  behalf  of 
the  Service,  fee  and  mileage  need  not  be 
tendered  at  the  time  of  service.  A  record 
of  such  service  shall  be  made  and 
attached  to  the  original  copy  of  the 
subpoena. 

(d)  Invoking  aid  of  court.  If  a  witness 
neglects  or  refuses  to  appear  and  testify 
as  directed  by  the  subpoena  served 
upon  him/her  in  accordance  with  the 
provisions  of  this  section,  the  officer 
issuing  the  subpoena  shall  request  the 
United  States  Attorney  for  the  district  in 
which  the  subpoena  was  issued  to 
report  such  neglect  or  refusal  to  the 
United  States  District  Court  and  to 
request  such  court  to  issue  an  order 
requiring  the  witness  to  appear  and 
testify  and  to  produce  the  books,  papers 
or  documents  designated  m  the 
subpoena.  If  the  subpoena  was  issued 
by  an  immigration  judge,  he/she  shall 
request  the  District  Director  in  the 
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district  m  which  the  subpoiMid  wds 
issued  to  take  the  action  referred  to  in 
the  previous  sentence  in  the  event  the 
u:;ness  npylerts  or  refuses  to  appear 
and  testify  as  directed  by  the  subpoena 
served  upon  him. 

ISecs.  103  and  287  of  the  Immigralion  and 
Nationality  Act.  as  amended  |8  U.S  C.  1103. 
n.57)) 

Dated:  M.irch  8.  1985. 
Alan  C.  Nelson, 

Cumwissinner.  /mwigralion  and 

Suturalizution  Service. 

!i  R  Doc.  8.=>-70.'ifi  Filed  3-2.V^,5;  8:45  am] 

BILLJNG  CODE  4410- !0-M 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9CFR  P?rt  352 

lOocket  No.  B3-03CP! 

Voluntary  l.'ijpection  of  Buffalo 

In  FR  Doc.  B.T-6178.  beginning  on  pas^e 
l.'i778.  in  the  issue  of  .Monday.  .March  18. 
1  <85,  m.ike  the  following  corrections: 

1   On  p.ige  10778.  first  column,  in  the 
second  paragraph  of  the  "Summary",  the 
second  line  should  read: 
alternative  locations  for  inspection 
personnel  to  perform  ante-mortem 
inspection  of  buffalo:  (1)  Jn  the  field  in 
a". 

2.  On  the  same  page,  in  the  second 
column,  third  line,  the  first  word  should 
read  "products". 

3  In  the  sam.e  column,  under 

"SUPPLEMENTARY  INFORMATION",  in  the 

fi:^t  pardyr.iph.  fou.'-.h  hne  from  the 
bottom  of  that  paragraph  "State"  should 
read  "States". 

4.  On  page  10779.  column  one.  first  full 
paragraph,  fifth  line,  the  second  time 
"consumer"  appears,  it  should  read 
"consumers '. 

5.  In  the  same  column,  last  paragraph, 
seventh  line  from  the  bottom,  "areas" 
.should  read  "area". 

6.  In  column  two.  in  the  third  full 
paragraph,  third  line,  the  first  two  words 
should  read:  "must  ensure",  and  a 
period  should  be  placed  at  the  end  of  the 
last  word  in  that  paragraph. 

7.  In  column  three,  second  full 
paragraph,  line  three,  "and  "  should  read 
"are". 

8.  In  the  same  column,  last  paragraph, 
fifth  line,  "it"  should  read  "It". 

PART  352— (CORRECTED! 

9.  On  page  10780,  in  the  table  of 
contents  for  Part  352.  in  the  entry  for 
■■3a2.12"  the  first  time  "or"  appears  it 
should  read  "of  . 


§352.1     [Correctedl 

10.  On  the  same  page,  column  two.  in 
§  352.1   first  paragraph,  first  line,  the 
second  word  should  read  "definitions". 

§352.4    (Correctedl 

11.  On  page  10781.  column  one,  in 

§  352.4,  paragraph  (c),  in  the  fourth  line. 
"peform "  should  re^d  "perform". 

§352.7    ICorrected)) 

12.  On  page  10702.  second  column,  in 
§352.7.  paragraph  (a),  line  two, 
"inspection"  should  read  "inspected". 

§352.10    ICorrected) 

13.  Or.  page  1078i  m  column  three,  in 
§  352,10,  paragraph  (b)(1)  the  last  word 
should  read  "inspection". 

BILLING  CODE   1505-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Part  50 

Proposed  Policy  for  Regulation  o( 
Advance  Nuclear  Power  Plants 

AGENCV:  Nuclear  Regulatory 
Cnmniission. 

ACTION:  Proposed  Policy  statement. 

summary:  The  Commission  intends  to 
improve  the  licensir^g  environment  for 
advance  nuclear  po^ver  reactors  to 
minimize  complexity  and  uncertainty  in 
the  regulatory  process.  Advance 
reactors  are  defined  as  reactor  designs 
which  are  significantly  different  from 
the  present  generation  light  water 
reactors.  It  is  anticipated  that  these 
designs  will  reflect  the  benefits  of 
significant  research  and  development 
work,  and  include  the  e.xperience  gained 
in  operating  the  many  power  and 
developmental  reacllors  both  in  the 
United  States  and  throughout  the  world. 
Since  the  wealth  of  analyses,  research, 
development  and  operating  experience 
provide  useful  insight  to  designers,  it  is 
also  expected  these  reactor  plants  will 
have  an  enhanced  margin  of  safety.  To 
provide  regulatory  guidance  during  the 
development  of  advance  reactor  design, 
the  Commission  wishes  to  encourage  the 
earliest  possible  interaction  between 
other  government  agencies,  designers, 
potential  licensees  and  the  NRC.  The 
proposed  policy  statement  sets  forth  the 
general  characteristics  of  advanced 
reactor  design  which  the  Commission 
believes  will  contribute  to  increased 
assurance  of  safety,  to  better  public 
understanding,  and  to  more  effective 
regulation.  As  the  agency  responsible 
for  protecting  the  public  from  the 
potential  hazards  of  nuclear  power 
plants,  the  Commission  will  keep  the 


public  informed  of  its  judgment  on  the 
known  and  unknown  s  ifety  aspects  of 
advanced  reactor  designs  as  they  come 
before  the  Commission, 

DATES:  The  comment  period  expires 
April  25,  1935. 

ADDRESSES:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatorx 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  recei\ed  by 
the  Commission  may  be  examined  at  the 
NRC  Public  Document  Room.  1717  H 
Street.  NVV.,  Washington.  DC  20555 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  K,  Rathbun  or  James  G.  Beekerly, 
Office  of  Policy  Evaluation,  U.S.  .Nucle.ir 
Regulatory  Commission,  Washington, 
D  r.  20,=^55.  Telephone  (202)  634-3295 

SUPPLEMENTARY  INFORMATION:  This 
Statement  gives  the  Com.mission's  policy 
for  considering  advanced  reactors  which 
are  those  reactor  designs  that  are 
significantly  different  from  the  light 
water  reactors  now  under  construction 
or  in  operation. 

Legislative  Background 

The  Commission's  policy  with  respect 
to  regulation  of  advanced  reactors  is 
guided  by  the  legislative  background. 
The  Energy  Reorganization  Act  of  1974, 
which  established  the  .Nuclear 
Regulatory  Commission,  specifically 
delegated  to  NRC  "licensing  and  related 
regulatory  authority"  for  demonstration 
nuclear  reactors  other  than  those 
already  in  existence  ".  .  ,  when 
operated  as  part  of  the  power  generation 
facilities  of  an  electric  utility  system,  or 
when  operatina  in  any  other  m.-inner  for 
the  purpose  of  demonstrating  the 
suitability  for  commercial  application  of 
such  a  reactor  .  .  ."  The  Energy 
Research  and  Development 
Administration  (now  the  Department  of 
Energy)  was  charged  with  ",  .  . 
encouraging  and  condiu  ting  resenn  h 
and  development,  including 
demonstration  of  commercial  fea.sibility 
and  practical  applications  of  the 
extraction,  conversion,  storage. 
transmission,  and  utilization  phases 
related  to  the  development  and  use  of 
energy  from  .  ,  .nuclear.  .  .sources' 

Under  Section  205  of  the  Energy 
Reorganization  Act,  NRC  must  provide  a 
"long-term  plan  for  projects  for  the 
development  of  new  or  improved  safety 
systems  for  nuclear  power  plants."  The' 
Commission  is  generally  limited  by 
language  in  Congressional  Committee 
reports  to  research  on  safety  systems  to 
be  incorporated  into  reactors  of  current 
design  and  on  conceptual  designs  for 
both  new  systems  and  new  reactors. 
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NRC  is  precluded  from  designing  or 
doing  research  on  complete  new  designs 
from  the  purpose  of  establishing  or 
developing  their  commercial  potential. 

Previous  Experience 

The  Commission  has  had  experience 
in  the  regulation  of  advanced  reactors. 
In  the  early  1970's  .\RC  reviewed 
several  applications  for  high- 
temperature,  gas-cooled  reactors 
(irrCRs)  and  a  conceptual  design  for  a 
gas-cooled  breeder  reactor,  and  granted 
an  operating  license  to  Fort  St.  Vrain, 
the  only  operating  HTGR.  The  NRC  also 
expended  substantial  effort  from  1975  to 
1979  in  reviewing  General  Atomic's 
standard  high-temperature,  gas-cooled 
nuclear  reactor  steam  supply  system 
(GASSAR).  In  addition,  the  \'RC  has 
supported  a  modest  program  of  safety 
research  on  gas-cooled  reactors  every 
year  since  the  agency's  inception 

The  NRC  and  its  predecessor,  the 
Atomic  Energy  Commission  (AEC).  have 
also  been  involved  in  the  review  and 
licensing  of  liquid  metal  fast  breeder 
reactors  (LMFBRs).  The  Fcimi-1  and 
SEFOR  reactors  were  reviewed  and 
licensed.  DOE's  Fast  Flux  Text  Facility 
(FFTF)  was  reviewed  but  not  licensed, 
and  a  formal  licensing  proceeding  was 
conducted  for  the  Clinch  River  Breeder 
Reactor  {CRBR],  The  CRBR  was  subject 
to  the  same  regulatory  process  as  any 
current  commercial  nuclear  power 
project.  The  NRC  conducted  an 
extensive  safety  research  program  in 
support  of  the  LMFBR  program  and  the 
CRBR  licensing  effort.  When  the  CRBR 
project  was  cancelled.  NRC's  research 
program  was  revised  to  eliminate  CRBR- 
specific  work. 

Finally,  the  Commission  notes  that  the 
precedent  for  the  broad  policy  approach 
to  advanced  reactor  regulation,  as 
proposed  here,  is  firmly  established  in 
the  1979  Non-proliferation  Alternative 
Systems  Assessment  Program  (NASAP), 
wherein  the  NRC  considered  the  safety 
and  licensability  of  a  variety  of 
advanced  reactor  concepts  within  the 
context  of  non-proliferation  objectives. 
The  concepts  considered  and  reported 
on  by  the  NRC  in  the  1979  study  ranged 
from  prelim.inary  conceptual  designs  to 
variations  of  existing  (LWR)  power 
plant  designs. 

Current  Commission  Policy 

Ihe  Commissions  policy  with  respect 
to  regulating  nuclear  power  redactors  is 


'  The  general  principle  defining  Ihe  scope  of 
NRC's  research  can  be  described  as  avoiding  a 
conflict  of  inltresl— "|NRC]  should  never  be  placed 
in  position  to  generate,  and  then  have  to  defend, 
basic  design  data  of  its  own'  as  expressed  in  the 
Conference  Report  to  Ihe  Energy  Recrganization  Act 
of  1974. 


to  assure  adequate  protection  of  the 
public  health  and  safety  and  the 
environment,  consistent  with  its 
legislative  requirements. 

As  discussed  in  the  1985  Policy  and 
Planning  Guidance,  while  the  NRC  itself 
does  not  develop  new  designs,  the 
Commission  will  maintain  the  capability 
to  respond  to  inriovative  and  advanced 
designs  that  might  be  presented  for 
Commission  review.  The  Commission 
intends  to  make  known  the  factors  it 
considers  important  for  advanced 
reactor  concepts  in  order  to  minimize 
complexity  and  uncertainty  in  the 
regulatory  process. 

On  standardization  of  the  current 
generation  of  nuclear  power  reactors, 
the  Commission's  1985  Policy  and 
Planning  Guidance  states: 

The  .N"RC  recognizes  that  there  are 
advantages  to  the  development  and  use  of 
standardized  nuclear  power  plant  and 
balance  of  plant  designs.  Such  designs  can 
benefit  public  health  and  safety  by 
concentrating  the  resources  of  designers, 
engineers  and  vendors  on  particular 
approaches,  by  stimulating  standardized 
programs  of  construction  practice  and  quality 
assurance,  by  improving  the  training  of 
personnel  and  by  fostering  more  effective 
maintpnance  and  improved  operation.  The 
use  of  such  designs  can  also  permit  more 
effective  and  efficient  licensing  and 
inspection  processes.  Therefore,  the 
Commission  strongly  encourages  industry  to 
pursue  standardization  in  future  reactor 
designs. 

The  Commission  is  preparing  a  policy 
statement  on  standardization  which  will 
be  applicable  to  future  reactors. 

Proposed  Policy 

The  Commission's  proposed  policy  is 
to  encourage  the  earliest  possible 
interaction  of  applicants,  vendors,  other 
goverriment  agencies  and  the  NRC  to 
provide  the  most  effective  regulation  for 
advanced  reactors,  and  to  provide  all 
interested  parties,  including  the  public, 
with  a  timely,  independent  assessment 
of  the  safety  characteristics  of  advanced 
reactor  designs.  The  NRC  would 
undertake,  within  its  statutory 
responsibilities,  to  minimize  complexity 
and  add  stability  and  predictability  in 
the  licensing  and  regulation  of  advanced 
reactors. 

The  Commission  believes  that  reactor 
designs  with  some  or  all  of  the  following 
general  characteristics  would  be 
desirable.  Combinations  of  some  or  all 
of  them  may  help  obtain  early  licensing 
or  standarizcd  design  approval  with 
minimum  regulatory  burden  and  should 
be  more  readily  understood  by  the  NRC. 
the  utilities  and  the  general  public. 

1.  Designs  that  require  few 
supplemental  safety  features  to  ensure 
safety,  and/or  designs  that  provide 


longer  time  constants  to  allow  for  more 
diagnosis  and  management  prior  to 
reaching  safety  systems  challenge. 

2.  Simplified  safety  systems  which 
require  the  fewest  operator  actions,  the 
least  equipment  (especially  equipment 
subjected  to  sexeie  environmental 
conditions),  and  the  minimum  number  of 
components  needed  for  maintaining  safe 
shutdown  conditions,  thereby 
facilitating  operator  comprehension  and 
reliable  system  function.  Such 
simplification  can  also  reduce  the 
uncertainties  associated  wilh 
deterministic  engineering  judgment  and 
probabilistic  risk  analyses. 

3.  Designs  that  (a)  minim.ize  the 
potential  for  severe  accidents  and  their 
consequences  by  providing  sufficient 
inherent  safety,  reliability,  redundancy, 
diversity  and  independence  in  safety 
systems:  (b)  provide  reliable  equipment 
in  the  rest  of  the  plant,  thereby  reducing 
the  number  of  challenges  to  the  safety 
systems;  (c)  provide  easily  m.aintainable 
equipment  and  com.ponents;  and  (d) 
reduce  potential  radiation  exposures  to 
plant  personnel. 

4.  Increased  standardization  and  ship 
fabrication  to  minimize  the  potential  for 
field  construction  errors  without 
creating  new  difficulties  in  factor>'-to- 
field  transport,  installation  and 
maintenance. 

5.  Design  features  that  can  be  proven 
by  citation  of  existing  technology  or 
which  can  be  satisfactorily  established 
by  commitment  to  a  suitable  technology 
development  program. 

If  specific  advanced  reactor  designs 
with  characteristics  such  as  the 
foregoing  were  brought  to  the  NRC  for 
comment  and/or  evaluation,  the 
Com.mission  could  develop  preliminarv' 
general  design  and  licensing  criteria  for 
their  safety-related  aspects.  However, 
until  such  time  as  detailed  conceptual 
designs  are  submitted,  the  Commission 
believes  that  regulatorv'  guidance  must 
be  sufficiently  general  to  a\  oid  placing 
unnecessary  constraints  on  the 
development  of  new  design  concepts. 
The  number  and  nature  of  regulatory 
requirements  will  be  based  on  the 
extent  to  which  an  individual  advanced 
reactor  design  incorporates  the  general 
characteristics  above. 

During  the  evolutionary  phase  of 
advanced  reactor  development,  the 
Commission  particularly  encourages 
design  innovations  which  increase 
safety  and  reliability  (such  as  those 
described  above)  and  which  generally 
depend  on  technology  which  is  either 
proven  or  can  be  demonstrated  by  a 
satisfactory  technology  development 
program. 
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The  Commission's  ultimate  goal  is  the 
approval  of  essentially  complete 
standard  plant  designs.  However, 
advanced  reactor  designers  and 
prospective  construction  permit 
applicants  are  encourafied  not  to  waif 
up.til  detailed  designs  are  romple'e,  but 
to  submit  technical  inform. it;on  on  their 
proposed  conceptual  designs  as  far  in 
advance  of  application  as  practicable, 
so  that  \KC  staff  may  evaluate 
fundamental  safety  characteristics  in  a 
timely  manner. 

To  enhance  Commission  participation 
and  continuity  in  the  review  of 
advanced  reactors,  and  advanced 
reactors  g.'-uup  has  been  established  in 
the  Office  of  .N'uclear  Reactor 
Regulation.  This  group  will  be  the  focal 
point  for  NRG  interaction  with  the 
Department  of  Energy,  designers 
(domestic  and  foreign)  and  potential 
applicants  and  will  prepare  a  plan  for 
the  development  of  re^iilatory  criteria 
for  licensing  proposed  advanced 
reactors.  In  addition  the  group  will 
provide  guidance  on  an  NRC-funded 
advanced  reactor  research  program  to 
ensure  that  it  supports,  and  is  consistent 
with,  the  Commission's  advanced 
reactor  policy.  The  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  will  play 
a  significant  role  in  ."-eviewing  proposed 
advanced  reactor  design  concepts  and 
supporting  activiiies. 

The  Commission  would  also  like  to  be 
informed  as  early  as  possible  of  npw 
design  concepts  under  construction  by 
the  nuclear  industry  so  that  the  staff  can 
review  and  comment  o:i  their  safety 
and,  if  necessary,  support  confirmatory 
rPKearch  on  them.  VVhle  the  N'RC  itself 
does  not  develop  new  designs,  the 
Commission  intends  to  develop  the 
capability  for  timely.  ap^Topriate 
assessment  and  response  to  innovative 
and  advanced  designs  that  might  be 
presented  for  NRC  review.  Prior 
experience  has  shown  that  new  reactor 
designs — even  variations  of  established 
design — may  involve  technical  problems 
that  must  be  identified  and  solved  in 
order  to  assure  adequate  p'-otection  of 
the  public  health  and  safety.  The  earlier 
such  design  problems  are  identified,  the 
earlier  satisfactory  resolution  can  be 
achieved.  When  informing  the  NRC  of 
new  concepts  under  consideration, 
prospective  applicants  should 
understand  that  they  are  responsible  for 
all  research  necessary  to  support  any 
specific  license  application.  NRC 
rr-search  is  conducted  only  to  provide 
the  technical  bases  for  rulemaking  and 
regulatory  decisions,  to  support 
licensing  and  inspection  activities:  to 
assess  the  feasibility  and  effectiveness 
of  safety  improvements;  and  to  increase 


our  understanding  of  phenomena  for 
which  analytical  methods  are  needed  in 
regulatory  activities.. 

Questions  I 

A  number  of  basic  issues  were 

identified  in  development  of  this  policy 
statement.  The  Commission  requests 
comments  from  all  interested  parties  on 
the  following  questions,  as  well  as  on 
any  other  aspects  of  the  policy 
statement: 

1.  Should  NRC's  regulatory  approach 
be  revised  to  reduce  dependence  on 
prescriptive  regulations  and.  instead, 
establish  less  prescriptive  design 
objectives,  such  as  performance 
standards?  If  so.  in  what  aspects  of 
nuclear  power  plant  design  (for 
example,  reactor  core  power  density, 
reactor  core  heat  removal,  containment, 
and  siting)  might  the  performance 
standards  approach  be  applied  most 
effectively?  How  could  implementation 
of  these  perform.ance  standards  be 
verified? 

2.  Should  the  regulations  for  advanced 
reactors  require  more  inherent  safety 
margin  in  their  design?  If  so,  should  the 
emphasis  be  on  providing  features  that 
permit  more  time  for  operator  response 
to  off-normal  conditions,  or  should  the 
emphasis  be  on  providing  systems  that 
are  capable  of  functioning  under 
conditions  that  exceed  the  design  basis? 

3.  Should  licensing  regulations  for 
advanced  reactors  mandate  simplified 
designs  which  require  the  fewest 
operator  actions,  and  the  minimum 
number  of  components  needed  for 
achieving  and  maintaining  safe 
shutdown  couditions,  thereby 
facilitating  operator  comprehension  and 
reliable  system  function  for  off-normal 
conditions? 

4.  Should  the  NRC  develop  general 
design  criteria  for  advanced  reactors  by 
modifying  the  existing  regulations, 
which  were  developed  for  the  current 
generation  of  light  water  reactors,  or  by 
developing  a  new  set  of  general  design 
criteria  applicable  to  specific  concepts 
which  are  brought  berfore  the 
Commission? 

5.  Should  the  NRC  favor  advanced 
reactor  designs  that  concentrate  the 
primary  safety  functions  in  very  few 
large  systems  (rather  than  in  multiple 
subsystems),  thereby  minimizing  the 
need  for  complex  benefit  and  cost 
balancing  in  the  engineering  of  safe 
reactors? 

6.  What  degree  of  proof  would  be 
sufficient  for  the  NRC  to  find  that  a  new 
design  is  based  on  technology  which  is 
either  proven  or  can  be  demonstrated  by 
a  satisfactory  technology  development 
program?  For  example,  is  it  necessary  or 
advisable  to  require  a  prototypical 


demonstration  of  an  advanced  reactor 
concept  prior  to  final  licensing  of  a 
commercial  facility? 

Dated  at  Washington,  DC,  this  21st  ddv  of 
March  1985. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 
|FR  Doc.  85-7136  Filed  3-25-85;  8:45  am] 

BILLING  CODE  7S»0-01-M 


10CFR  Part  50 

Communications  Procedures 
Amendments 

agency:  Nuclear  Regulatory 
Commission. 

action:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
its  regulations  that  establish  the 
procedures  for  submitting 
correspondence,  reports,  applications,  or 
other  written  comm.unications  pertaining 
to  the  domestic  licensing  of  production 
and  utilization  facilities.  The  proposed 
amendments  indicate  the  correct  mailing 
address  for  delivery  of  the 
communications  and  specify  the  r.jmber 
of  copies  required  to  facilitate  action  by 
the  NRC.  The  proposed  amendments,  if 
adopted,  are  expected  to  resolve  a 
number  of  problems  that  have 
developed  during  the  psst  several  years 
regarding  the  submittal  of  applications 
and  reports.  In  addition  to  clarifying  the 
procedures,  these  amendments  will 
result  in  a  reduction  in  reproduction  and 
postage  costs  for  the  affected  licensees. 
date:  Comment  period  expires  May  28. 
1985.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
camot  be  given  except  for  those 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  and 
suggestion:;  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention;  Docketing  and  Services 
Branch. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Steve  Scott,  Document  Management 
Branch,  Division  of  Technical 
Information  and  Document  Control, 
Office  of  Administration,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone;  (301)  492-6585. 

SUPPLEMENTARY  INFORMATION:  Because 
of  recent  revisions  to  the  NRC's 
requirements  for  the  submittal  of 
information  by  applicants  and  licensees. 
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confusion  has  arisen  with  regard  to  copy 
requirements  and  proper  submittal 
procedures.  In  an  effort  to  clarify  these 
matters,  the  NRC  issued  Regulatory 
Guide  10.1  [Revision  4)  ■'Compilation  of 
Reporting  Requirements  for  Persons 
Subject  to  NRC  Regulations,"  and  on 
August  8. 1982  the  Director,  Division  of 
Licensing,  Office  of  Nuclear  Reactor 
Regulation,  issued  Generic  Letter  82-14 
"Submittal  of  Documents  to  the  Nuclear 
Regulatory  Commission"  While  these 
efforts  at  clarification  resolved  much  of 
the  confusion,  applicants  and  licensees 
continue  to  demonstrate  concern  and 
confusion  as  to  specific  requirements. 
Therefore,  the  NRC  is  issuing  this  rule  to 
specify  copy  requirements  and  provide 
mailing  instructions.  The  rule  also 
clarifies  the  current  requirement  in 
§  50.30  for  making  an  updated  copy  of 
the  application  available  at  an 
appropriate  office  near  the  site  for 
inspection  by  the  public. 

This  rule  supersedes  all  existing 
requirements  and  guidance  with  respect 
to  the  number  of  copies  and  mailing 
procedures.  This  rule  codifies  NRC 
actions  to  reduce  copy  requirements.  For 
example  S  50.30  would  be  amended  to 
reduce  copy  requirements  for 
amendment  applications  from  60  to  40; 
copy  requirements  for  licensee  reports 
would  be  reduced  to  three.  The 
proposed  rule  would  reduce  overall  the 
number  of  copies  transmitted  to  the 
Commission.  These  changes  would 
result  in  reduced  reproduction  and 
postage  costs  for  licensees. 

The  proposed  rule  would  also  remove 
from  §  50.4,  special  submittal 
requirements  for  the  Fort  St.  Vrain 
Nuclear  Generating  Station.  The  rule 
would  not  affect  the  authority  and 
responsibihty  delegated  to  the  Regional 
Administrator  of  Region  IV  for 
implementing  selected  parts  of  the 
nuclear  reactor  licensing  program  for  the 
Fort  St.  Vrain  Generating  Station. 

Undesignated  paragraphs  in  the 
amended  text  have  been  designated  and 
obsolete  titles  of  NRC  personnel  have 
been  updated  to  reflect  current  NRC 
titles. 

Environmenta!  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(3).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 


Act  of  1980  (44  U.S.C.  3501  et  seq). 
These  requirements  were  approved  by 
the  Office  of  Management  and  Budget 
approval  number  3150-0011. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room,  1717 
H  Street  NW,  Washington.  DC  20555. 
Single  copies  of  the  analysis  may  be 
obtained  from  Steve  Scott,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555; 
telephone  301-492-28585. 

The  Commission  requests  pubhc 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexibility  CertificatioD 
Statement 

Based  upon  the  information  available 
at  this  stage  of  the  rulemaking 
proceeding  and  in  accordance  with  the 
Regulatory  Flexibility  Act  of  1980.  5 
use.  605(b),  the  Commission  hereby 
certifies  that,  if  promiilgated.  this  rule 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  The  proposed  rule  would 
amend  10  CFR  50  by  specifying 
submittal  procedures  which  facilitate 
NRC  processing.  The  rule  is  expected  to 
affect  nuclear  generating  facilities  by 
reducing  the  overall  regulatory  burden 
of  reproducing  and  transmitting 
submittals  to  the  Commission. 
Therefore,  it  is  not  expected  to  have  a 
significant  economic  impact  on  any 
licensee.  However,  comments  on  the 
expected  economic  impact  of  this 
proposed  rule  on  any  small  enbty  are 
welcome. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information.  Fire 
prevention.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty, 
Radiation  protection,  Reactor  siting 
criteria.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  aulhonty  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  50. 


PART  50— [AMENDED) 

The  authority  citation  for  this 
document  is: 

(Sec.  181,  Pub.  L  83-703.  66  Stat  948.  as 
amended  (42  U.S.C.  2201).  and  Sec,  201.  Pub. 
L  93-138,  88  Stat.  1242  (42  U.S  C.  5&41)) 

1.  Section  50.4  is  revised  to  read  as 

follows: 

§  50.4    Written  communlcatiofw. 

(a)  Address  requirements.  The  signed 
original  of  all  correspondence,  reports, 
applications,  and  other  written 
communications  from  the  applicant  or 
licensee  to  the  Nuclear  Regulatory 
Commission  concerning  the  regulations 
in  this  part  or  individual  license 
conditions  must  be  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission.  ATTN: 
Document  Control  Desk,  Washington, 
DC  20555. 

(b)  Distribution  requirements.  Copies 
of  all  correspondence,  reports,  and  other 
written  communications  concerning  the 
regulations  in  this  part  or  individual 
license  conditions  must  be  submitted  to 
the  Nuclear  Regulatorj'  Commission  at 
the  locations  and  in  the  quantities  set 
forth  below  (addresses  for  the  N'RC 
Regional  Offices  are  listed  m  Appiendix 
D  of  Part  20  of  this  chapter) 

(1)  Permits,  licenses,  and 
amendments.  Each  Ucensee  or  applicant 
shall  submit  any  wntten 
communications,  as  defined  in 
paragraphs  (b)(l}  (i)  through  (xxi)  of  this 
section,  which  are  required  for  an 
application  for  a  construction  permit, 
operatinj;  License,  or  amendment  of 
these,  as  follows,  except  as  otherwise 
specified  in  this  section;  the  signed 
original  and  37  copies  to  the  Nuclear 
Regulatory  Commission,  Document 
Control  Desk,  Washington.  DC  20555, 
one  copy  to  the  appropriate  Regional 
Office  and  one  copy  to  the  appropnate 
NRC  Resident  Inspector,  if  apphcable; 

(i)  Application  for  exemption  pursuant 
to  §  50.12; 

(ii)  Application  (including  any 
applicable  drawings,  maps, 
photographs,  models,  or  computer 
printouts)  for  an  operating  license, 
construction  permit,  or  amendment 
pursuant  to  §§  50.30  through  5049.  and 
any  communications  from  the  applicant 
to  the  Commission  pertaining  to  an 
application  except  as  otherwise 
specified  in  this  section; 

(iii)  Additional  TMI-related 
requirements  pursuant  to  {  50.34(f): 

(iv)  Request  for  approval  of  design 
feature  or  specification  pursuant  to 
§  50.35(b); 

(v)  Analysis  of  hydrogen  control 
system  pursuant  to  §  50.44(c)(3)(vi)(A); 
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(vi)  Proposed  schedule  for  meeting  the 
requirements  for  a  hydrogen  control 
system  pursuant  to  §  50.44(c)(3)(vii)(A); 

(vii)  Analysis  to  ensure  safe  plant 
operation  pending  completion  of 
equipment  qualification  pursuant  to 
§  50.49(i); 

(viii)  Application  for  amendment  of 
technical  specifications  pursuant  to 
§  50.55a(g)(5){ii); 

(ix)  Information  demonstrating 
compliance  with  requirements  for 
reduction  of  risk  from  anticipated 
transients  without  scram  (ATWS) 
events  pursuant  to  §  50.62  {c)(B)  and  (d): 

(x)  Application  for  exemption 
pursuant  to  §  50.73(f): 

(xi)  Application  for  transfer  of  license 
pursuant  to  §  50.80(b): 

(xii)  Application  for  termination  of 
license  pursuant  to  §  50.82(a): 

(xiii)  .Application  for  amendment  of 
license  or  construction  permit  pursuant 
to  §  50.90,  except  as  provided  in 
paragraph  (b)(4)  of  this  section  relating 
to  safeguards  information: 

(xiv)  Analysis  of  no  significant 
hazards  consideration  pursuant  to 
§  50.91: 

(xv)  Information  concerning  the 
modification  of  structures,  systems  or 
components  of  a  facility  pursuant  to 
§  50.109: 

(xvi)  Evaluation  of  the  potential  for 
effects  from  long-term  buildup  of 
radioactive  material  in  the  environment 
pursuant  to  Appendix  I  "Concluding 
Statement  of  Position  of  the  Regulatory 
Staff."  A. 3. a  of  this  part: 

(xvii)  Complete  listing  of  each 
computer  program  used  in  emergency 
core  cooling  system  (ECCS)  evaluation 
model  pursuant  to  Appendix  K.II.l.c  of 
this  part: 

(xviii)  Application  for  a  manufacturing 
license  pursuant  to  Appendix  M  of  this 
part: 

(xix)  .Application  for  license  to 
construct  and  operate  nuclear  power 
reactors  of  the  same  design  pursuant  to 
Appendix  \'  of  this  part: 

(xx)  Preliminary  or  final  standard 
design  for  a  nuclear  power  reactor 
pursuant  to  Appendix  O  of  this  part:  and 

(xxi)  Application  for  early  site 
.suitability  review  pursuant  to  Appendix 
Q  of  this  part. 

(2)  Reports  and  other 
communications.  Written 
communications,  as  defined  in 
paragraphs  (b)(2)  (i)  through  (xxvi)  of 
this  section,  that  are  required  of  holders 
of  operating  license  or  construction 
permits,  must  be  submitted  as  follows: 
the  signed  original  to  the  Nuclear 
Regulatory  Commission,  Document 
Control  Desk,  Washington,  DC  20555. 
one  copy  to  the  appropriate  Regional 


Office,  and  one  copy  to  the  appripriate 
NRC  Resident  Inspector,  if  applicable; 

(i)  Periodic  report  of  the  progress  and 
results  of  research  and  development 
programs  pursuant  to  §  50.35(b): 

(ii)  Notification  of  exceeding  any 
safety  limit  for  nuclear  reactors 
pursuant  to  §  50.36(c)(l)(i)(A): 

(iii)  Notification  of  exceeding  any 
safety  limit  for  a  fuel  reprocessing  plant 
pursuant  to  §  50.36(c)(l)(i)(B): 

(iv)  Notification  of  failure  of  an 
automatic  safety  system  to  function  as 
required  for  nuclear  reactors  pursuant  to 
§  50.36(c)(l)(ii)(A): 

(v)  Notification  of  failure  of  an 
automatic  alarm  or  protective  device  to 
function  as  required  for  a  fuel 
reprocessing  plant  pursuant  to 
§50.36(c)(l)(ii)(B): 

(vi)  Notification  of  failure  to  meet 
limiting  conditions  for  operating 
(Licensee  Event  Report)  pursuant  to 
§  50.36(c)(2): 

(vii)  Reports  required  by  approved 
technical  specifications  pursuant  to 
§  50.36(c)(5).  These  reports  include  but 
are  not  limited  to  the  following:  startup 
reports,  periodic  operating  reports, 
source  leakage  reports,  annual 
environmental  reports  (Parts  A  and  B). 
and  nonroutine  environmental  operating 
reports; 

(viii)  Semiannual  effluent  release 
report  pursuant  to  §  50.36a(a)(2); 

(ix)  Schedule  for  qualification  of 
electrical  equipment  important  to  safety 
pursuant  to  §  50.49(g): 

(x)  Reguest  for  extension  of  submittal 
deadline  pursuant  to  §  50.49(g); 

(xi)  Notification  of  a  significant 
problem  requiring  extension  of 
completion  date  pursuant  to  §  50.49(h); 

(xii)  Change  to  the  Safety  Analysis 
Report  quality  assurance  program 
description  pursuant  to  §  50.54(a)(3)  or 
§  50.55(f)(3): 

(xiii)  Statement  to  enable  the 
Commission  to  determine  whether  a 
license  should  be  modified,  suspended, 
or  revoked  pursuant  to  §  50.54(f); 

(xiv)  Repori  of  levels  of  insurance  or 
financial  protection  pursuant  to 
§  50.54(w)(4): 

(xv)  Construction  deficiency  report 
and  interim  deficiency  report  pursuant 
to  §  50.55(e)(3): 

(xvi)  Notification  of  impracticality  of 
conforming  with  code  requirements 
pursuant  to  §  50.55a{g)(5)(iii): 

(xvii)  Annual  report  of  changes,  tests 
and  experiments  pursuant  to  §  50.59(b): 

(xviii)  Reports  required  by  the  Nuclear 
Regulatory  Commission  pursuant  to 
§  50.71(a),  e.g.,  responses  to  Bulletins 
issued  by  the  .Nuclear  Regulatory 
Commission: 

(xix)  Annual  financial  report  pursuant 
to  §  50.71(b); 


(xx)  Licensee  Event  Report  (LER)  and 
supplemental  information  pursuant  to 
§  50.73  (c)  and  (d): 

(xxi)  Information  regarding 
modification  of  structures,  systems,  or 
components  of  a  facility  pursuant  to 
§  50.109(c): 

(xxii)  Information  regarding  reactor 
vessel  beltline  material  inservice 
program  pursuant  to  Appendix  G.V.E.  of 
this  part; 

(xxiii)  Proposed  withdrawal  schedule 
for  surveillance  capsules  pursuant  to 
Appendix  H.II.B.3  of  this  part; 

(xxiv)  Report  of  capsule  withdrawal 
and  fracture  toughness  tests  pursuant  to 
Appendix  H.III.A  of  this  part; 

(xxv)  Report  of  release  in  excess  of 
design  objectives  pursuant  to  Appendix 
I.IV.A.3  of  this  part: 

(xxvi)  Reactor  containment  building 
integrated  leak  rate  test  pursuant  to 
Appendix  J.V.B  of  this  part. 

(3)  Acceptance  review  application. 
Written  communications  required  for  an 
application  for  determination  of 
suitability  for  docketing  pursuant  to 

§  50.30(al(6)  must  be  submitted  as 
follows:  the  signed  original  and  13 
copies  to  the  Nuclear  Regulatory 
Commission,  Document  Control  Desk, 
Washington,  DC  20555  and  one  copy  to 
the  appropriate  Regional  Office. 

(4)  Security  plan  and  related 
submittals.  Written  communications,  as 
defined  in  paragraphs  (b)(4)  (i)  through 
(iv)  of  this  section  must  be  submitted  as 
follows:  the  signed  original  and  three 
copies  to  the  Nuclear  Regulatory 
Commission,  Document  Control  Desk, 
Washington.  DC  20555,  and  two  copies 
to  the  appropriate  Regional  Office; 

(i)  Physical  security  plan  pursuant  to 
§  50.34; 

(ii)  Safeguards  contingency  plan 
pursuant  to  §  50.34; 

(iii)  Change  to  security  plan  or 
safeguards  contingency  plan  made 
without  prior  Commission  approval 
pursuant  to  §  50.54(p); 

(iv)  Safeguards  information  contained 
in  an  application  for  amendment 
pursuant  to  §  50.90. 

(5)  Emergency  plan  and  related 
submittals.  Written  communications  as 
defined  in  paragraphs  (b)(5)  (i)  through 
(iii)  in  this  section,  must  be  submitted  as 
follows:  "the  signed  original  to  the 
Nuclear  Regulatory  Commission, 
Document  Control  Desk,  Washington, 
DC  20555,  two  copies  to  the  appropriate 
Regional  Office,  and  one  copy  to  the 
appropriate  NRC  Resident  Inspector 

(i)  Emergency  plan  pursuant  to  §  50.34; 
(ii)  Change  to  an  emergency  plan 
pursuant  to  §  50.54(q); 
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(iii)  Emergency  implementing 
procedures  pursuant  to  Appendix  E.V  of 
this  part. 

(6)  Updated  FSAR.  An  updated  Final 
Safety  Analysis  Report  (FSAR)  or 
replacement  pages,  pursuant  to 

§  50.71(e)  must  be  submitted  as  follows: 
the  signed  original  and  10  copies  to  the 
Nuclear  Regulatory  Commission, 
Document  Control  Desk,  Washington, 
DC  20555  one  copy  to  the  appropriate 
Regional  Office,  and  one  copy  to  the 
appropriate  NRC  Regident  Inspector. 

(7)  Quality  assurance  topical  report 
changes.  A  change  to  an  NRC-accepted 
quality  assurance  topical  report 
description  pursuant  to  §  50.54(a)(3)  or 
§  50.55(0(3)  must  be  submitted  as 
follows:  one  signed  original  to  the 
Nuclear  Regulatory  Commission, 
Document  Control  Desk,  Washington, 
DC  20555. 

(c)  Form  of  communications.  All 
copies  submitted  to  meet  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section  must  be  typewritten, 
printed  or  otherwise  reproduced  in 
permanent  form  on  unglazed  paper. 
Exceptions  to  these  requirements  may 
be  granted  for  the  submittal  of 
micrographic,  photographic,  or 
electronic  forms.  Prior  to  making  any 
submittal  in  other  than  paper  form,  the 
applicant  or  licensee  must  contact  the 
Division  uf  Technical  Information  and 
Document  Control,  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  (301)  492-8585,  to  obtain 
specifications,  copy  requirements,  and 
prior  approval. 

(d)  Delivery  of  communications. 
Written  communications  may  be 
delivered  to  the  Document  Control  Desk 
at  7920  Norfolk  Avenue,  Bethesda,  MD. 
between  the  hours  of  8:15  a.m.  and  4:00 
p.m.  Eastern  Tim.e. 

(e)  Citation  of  regulatory  requirement. 
All  correspondence,  reports,  and  other 
written  communications  submitted  to 
the  Nuclear  Regulatory  Commission 
pursuant  to  the  regulations  of  this  part 
must  cite  in  the  upper  right  corner  of  the 
first  page  of  the  submittal  the  specific 
regulalon  requiring  submission. 

(f)  Conflicting  requirements.  If  there  is 
a  conflict  between  the  Commission's 
regulations  in  this  part,  a  license 
condition  or  technical  specification,  or 
other  written  Commission  approval  or 
authorization  pertaining  to  the  submittal 
requirements  for  the  same  type  of 
application  or  report,  the  submittal 
requirements  specified  in  the  regulations 
in  this  part  for  the  applications  and 
reports  apply  unless  the  Commission, 
pursuant  to  §  50.12  grants  a  specific 
exemption  from  the  submittal 
requirements  specified  in  the  regulations 
in  this  part. 


2.  In  §  50.12.  the  introductory  language 
of  paragraph  (b)  is  revised  to  read  as 
follows: 

§50.12    Specific  exemptions. 

*  •  t  •  * 

(b)  Any  person  may  request  an 
exemption  permitting  the  conduct  of 
activities  prior  to  the  issuance  of  a 
construction  permit  prohibited  by 
§  50  10.  The  request  must  be  submitted 
as  specified  in  §  50.4.  The  Commission 
may  grant  such  an  exemption  upon 
considering  and  balancing  the  following 
factors: 

•  *         *         •         • 

3.  In  §  50.30,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows  and 

pragraph  (c)  is  removed. 

§  50.30     Filing  of  application  for  licenses; 
oatti  or  affirmation. 

(a)  Serving  of  applications.  (1)  Each 
filing  of  an  application  for  a  license  to 
construct  and/or  operate  a  production 
or  utilization  facility  (including 
amendments  to  the  applications)  must 
be  submitted  to  the  U.S.  Nuclear 
Regulatory  Commission  in  accordance 
with  §  50.4. 

(2)  An  additional  10  copies  of  the 
general  information  and  30  copies  of  the 
safety  analysis  report,  or  part  thereof  or 
amendment  thereto,  must  be  retained  by 
the  applicant  for  distribution  in 
accordance  with  the  written  instructions 
of  the  Director.  Office  of  Nuclear 
Reactor  Regulation,  or  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  as  appropriate. 

(3)  Each  applicant  shall,  upon 
notification  by  the  Atomic  safety  and 
Licensing  Board  appointed  to  conduct 
the  public  hearing  required  by  the 
Atomic  Energy  Act  for  the  issuance  of  a 
construction  permit,  update  the 
application  and  serve  the  updated 
copies  of  the  apphcation  or  parts  of  it, 
eliminatmg  all  superseded  information, 
together  with  an  index  of  the  updated 
application,  as  directed  by  the  Atomic 
Safety  and  Licensing  Board.  In  addition, 
at  that  time  the  applicant  s'lall  serve  a 
copy  of  the  updated  application  on  the 
Atomic  Safety  and  Licensing  Appeal 
Panel.  Any  subsequent  amendment  to 
the  application  must  be  served  on  those 
served  copies  of  the  application  and 
must  be  submitted  to  the  U.S.  Nuclear 
Regulatoiv  Commission  as  specified  in 

§  50.4. 

(4)  The  applicant  must  make  a  copy  of 
the  updated  application  available  at  the 
public  hearing  for  the  use  of  any  other 
parties  to  the  proceeding,  and  shall 
certify  that  the  updated  copies  of  the 
application  contain  the  current  contents 
of  the  application  submitted  in 


accordance  with  the  requirements  of 
this  part. 

(5)  At  the  time  of  filing  an  application. 
the  Commission  will  establish  a  Local 
Public  Document  Room  near  the  site  of 
the  proposed  facility,  for  the  use  of  the 
public,  where  a  copy  of  the  application, 
subsequent  amendments,  and  other 
records  pertinent  to  the  facility  will  be 
available  for  public  inspection  and 
copying. 

(6)  The  serving  of  copies  required  by 
this  section  must  not  occur  until  the 
application  has  been  docketed  pursuant 
to  §  2.101(a)  of  this  chapter.  Copies  must 
be  submitted  to  the  Commission,  as 
specified  in  §  50.4.  to  enable  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  or  Director.  Office  of 
.Nuclear  Material  Safety  and  Safeguards. 
as  appropriate,  to  determine  whether  the 
application  is  sufficiently  complete  to 
permit  docketing. 

(b)  Oath  or  affirmation.  Each 
application  for  a  license,  including 
whenever  appropriate  a  construction 
permit,  or  amendment  of  it.  and  each 
amendment  of  each  application  must  be 
executed  in  a  signed  original  by  the 
applicant  or  duly  authorized  officer 
thereof  under  oath  or  affirmation. 

•  •         *         •         • 

4  In  §  50.36  paragraph  (c)(5)  is  revised 
to  read  as  follows: 

§  50.36    Technical  specifications: 

*  •         *         •         • 

(€)♦*• 

(5)  Administrative  controls. 
Administrative  controls  are  the 
provisions  relating  to  organization  and 
management,  procedures, 
recordkeeping,  review  and  audit,  and 
reporting  necessary  to  assure  operation 
of  the  facility  in  a  safe  manner.  Each 
licensee  shall  submit  any  reports  to  the 
Commission  pursuant  to  approved 
technical  specifications  as  specified  in 
§  50.4. 

*  *  «  •  • 

5.  In  50.36a.  paragraph  (a)(2)  is  revised 
to  read  as  follows: 

§  50.36a    Technical  specifications  on 
effluents  from  nuclear  power  reactors. 

(a)-    •    • 

(2)  Each  licensee  shall  submit  a  report 
to  the  Commission  within  60  days  after 
January  1  and  July  1  of  each  year,  that 
specifies  the  quantity  of  each  of  the 
principal  radionuclides  released  to 
unrestricted  areas  in  liquid  and  in 
gaseous  effluents  during  the  previous  six 
months  of  operation,  including  any  other 
information  as  may  be  required  by  the 
Commission  to  estimate  maximum 
potential  annual  radiation  doses  to  the 
public  resulting  from  effluent  releases. 
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The  report  must  be  submitted  as 
specified  in  §  50  4.  If  quantities  of 
radioactive  materials  released  during 
the  reporting  period  are  significantly 
above  design  objectives,  the  report  must 
cover  this  specifically.  On  the  basis  of 
these  reports  and  any  additional 
information  the  Commission  may  obtain 
from  the  licensee  or  others,  the 
Commission  may  require  the  licensee  to 
take  act)on  as  the  Commission  deems 
appropriate. 
***** 

6.  In  §  50.44,  paragraphs  (c](3)(vi)(A) 
and  (c)(3)(vii)(A)  are  revised  to  read  as 
follows: 

§  50.44    Standards  for  combustible  gas 
control  systefiT  tn  Ngtrt  water  cooled  power 
reactors. 

•  •  •  •  ft 

(c)  *  •  • 

(3)  •    •    • 

(vi)(A)  Each  applicant  for  or  holder  of 
an  operating  license  for  a  boiling  light- 
water  nuclear  power  reactor  with  a 
Mark  III  type  of  containment  or  for  a 
pressurized  light-water  nuclear  power 
reactor  with  an  ice  condenser  type  of 
containment  issued  a  constrjction 
permit  before  March  28. 1979,  shall 
submit  an  analysis  to  the  Commission 
as  specified  in  §  50.4. 

•  •         •         *         t 

(vii)(A)  By  lune  25, 1985.  each 
applicant  for  or  holder  of  an  operating 
license  subject  to  the  requirements  of 
paragraphs  (c)(3)  (iv].  (v)  and  (vi)  of  this 
section  shall  develop  and  submit  to  the 
Commission,  as  specified  in  §  50.4.  a 
proposed  schedule  for  meeting  these 
requirements.  The  schedule  may  be 
developed  using  integrated  scheduling 
systems  previously  approved  for  the 
facility  by  the  NRC. 

•  *         •         ♦         • 

7.  In  §  50.49.  paragraph  (h)  and  the 
introductory  language  of  paragraph  (i) 
are  revised  to  read  as  follows: 

§  50.49     Environmental  qualification  of 
electric  equipment  important  to  safety  for 
nuclear  power  plants. 

•  •  •         ♦         • 

(h)  Each  licensee  shall  notify  the 
Commission  as  specified  in  §  50.4  of  any 
significant  equipment  qualification 
problem  that  may  require  extension  of 
the  completion  date  provided  in 
accordance  with  paragraph  (g)  of  this 
section  within  60  days  of  its  discovery. 

(i)  Applicants  for  operating  licenses 
granted  after  February  22.  1983.  but  prior 
to  November  30.  1985."  shall  perform  an 
analysis  to  ensure  that  the  plant  can  be 
safely  operated  pending  completion  of 
equipment  qualification  required  by  this 
section.  This  analysis  must  be 
submitted,  as  specified  in  §  50.4,  for 


consideration  prior  to  the  granting  of  an 

operating  license  and  must  include, 

where  appropriate,  consideration  of: 
•         •         •         #         ♦ 

8.  In  50.54.  the  introductory  language 
of  paragraph  (al(31.  (a)(3)(i)."(f).  the 
introductory  language  of  (p),  (q).  and 
(w)(4)  are  revised  to  read  as  follows: 

§  50.54    Conditions  of  licenses. 


(3)  After  March  11. 1983,  each  licensee 
described  in  paragraph  (a)(1)  of  this 
section  may  make  a  change  to  a 
previously  accepted  quality  assurance 
program  description  included  or 
referenced  in  the  Safety  Analysis 
Report,  provided  the  change  does  not 
reduce  the  commitments  in  the  program 
description  previously  accepted  by  the 
N'RC.  Changes  to  the  quality  assurance 
program  description  that  do  not  reduce 
the  commitments  must  be  submitted  to 
the  N'RC  at  least  annually  in  accordance 
with  the  requirements  of  §  50.71. 
Changes  to  the  quality  assurance 
program  description  tliat  do  reduce  the 
commitments  must  be  submitted  to  NRC 
and  receive  NRC  approval  prior  to 
implementation,  as  follows: 

(i)  Changes  made  to  the  Safety 
Analysis  Report  must  be  submitted,  as 
specified  in  §  50.4.  Changes  made  to 
NRC-accepted  quality  assurance  topical 
report  descriptions  must  be  submitted, 
as  specified  in  §  50.4. 
V 

(f)  The  licensee  shall  at  any  time 
before  expiration  of  the  license,  upon 
request  of  the  Commission,  submit,  as 
specified  in  §  50.4,  written  statements, 
signed  under  oath  or  affirmation,  to 
enable  the  Commission  to  determine 
whether  or  not  the  license  should  be 
modified,  suspended,  or  revoked. 

«  «  •  *  * 

(p)  The  licensee  shall  prepare  and 
maintain  safeguards  contingency  plan 
procedures  in  accordance  with 
Appendix  C  of  Part  73  of  this  chapter  for 
making  decisions  and  the  actions 
contained  in  the  Responsibility  Matrix 
of  the  safeguards  contingency  plan.  The 
licensee  may  make  no  change  which 
would  decrease  the  effectiveness  of  a 
security  plan  prepared  pursuant  to 
§  50.34(c)  or  Part  73  of  this  chapter,  or  of 
the  first  four  categories  of  information 
(Background.  Generic  Planning  Base. 
Licensee  Planning  Base,  Responsibility 
Matrix)  contained  in  a  licensee 
safeguards  contingency  plan  prepared 
pursuant  to  §  50.34(d]  or  Part  73  of  this 
chapter  without  prior  approval  of  the 
Commission.  A  licensee  desiring  to 
make  such  a  change  shall  submit  an 
application  for  an  amendment  to  a 


license  pursuant  to  §  50.90.  The  licensee 
may  make  changes  to  the  security  plan 
or  to  the  safeguards  contingency  plan 
without  prior  Commission  approval  if 
the  changes  do  not  decrease  the 
safeguards  effectiveness  of  the  plan.  The 
licensee  shall  maintain  records  of 
changes  to  the  plans  made  without  prior 
Commission  approval  for  a  period  of 
two  years  from  the  date  of  the  change, 
and  shall  submit,  as  specified  in  §  50.4.  a 
report  containing  a  description  of  each 
change  within  two  months  after  the 
change  is  made.  Prior  to  the  safeguards 
contingency  plan  being  put  into  effect, 
the  licensee  shall  have: 
■         *         *         •         « 

(q)  A  licensee  authorized  to  possess 
and/or  operate  a  nuclear  power  reactor 
shall  follow  and  maintain  in  effect 
emergency  plans  which  meet  the 
standards  in  §  50.47(b)  and  the 
requirements  in  Appendix  E  to  this  part. 
A  licensee  authorized  to  possess  and/or 
operate  a  research  reactor  or  a  fuel 
facility  shall  follow  and  maintain  in 
effect  emergency  plans  which  meet  the 
requirements  in  Appendix  E  of  this  part. 
The  nuclear  power  reactor  licensee  may 
make  changes  to  these  plans  without 
Conrunission  approval  only  if  the 
changes  do  not  decrease  the 
effectiveness  of  the  plans  and  the  plans, 
as  changed,  continue  to  meet  the 
standard  of  §  50.47(b)  and  the 
requirements  of  Appendix  E  of  this  part. 
The  research  reactor  licensee  and/or  the 
fuel  facility  licensee  may  make  changes 
to  these  plans  without  Commission 
approval,  only  if  these  changes  do  not 
decrease  the  effectiveness  of  the  plans 
and  the  plans,  as  changed,  continue  to 
meet  the  requirements  of  Appendix  E  of 
this  part.  Proposed  changes  that 
decrease  the  effectiveness  of  the 
approved  emergency  plans  shall  not  be 
implemented  without  application  to  and 
approval  by  the  Commission.  The 
licensee  shall  submit,  as  specified  in 
§  50.4,  a  report  of  each  proposed  change 
for  approval.  If  a  change  is  made 
without  approval,  the  licensee  shall 
submit,  as  specified  in  §  50.4,  a  report  of 
each  change  within  30  days  after  the 
change  is  made. 
***** 

(w)  •  •  • 

(4)  The  licensee  shall  report,  as 
specified  in  §  50.4,  on  April  1  of  each 
year,  the  present  levels  of  insurance  or 
financial  protection  it  maintains  and  the 
sources  of  the  insurance  or  protection. 
***** 

9.  In  §  50.55.  paragraphs  (e)(3),  (f)(3), 
and  {f)(3)(i)  are  revised  to  read  as 
follows: 
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§  50.55    Conditions  of  construction 
permits. 

***** 

(e)     •   •  • 

(3){i)  The  holder  of  a  construction 
permit  shall  also  submit,  as  specified  in 
§  50.4,  a  written  report  on  a  reportable 
deficiency  within  30  days. 

(ii)  The  report  must  include  a 
description  of  the  deficiency,  an 
analysis  of  the  safety  implications  and 
the  corrective  action  taken,  and 
sufficient  information  to  permit  analysis 
and  evaluation  of  the  deficiency  and  of 
the  corrective  action,  if  sufficient 
information  is  not  available  for  a 
definitive  report  to  be  submitted  within 
30  days,  an  interim  report  containing  all 
available  information  shall  be  filed,  as 
specified  in  §  50.4.  together  with  a 
statem.ent  that  indicates  when  a 

complete  report  will  be  filed. 

***** 

(0*  *  * 

(3)  After  March  11.  1983.  each 
construction  permit  holder  described  in 
paragraph  (f)(1)  of  this  section  may 
make  a  change  to  a  previously  accepted 
quality  assurance  program  description 
included  or  referenced  in  the  Safety 
Analysis  Report,  provided  the  change 
does  not  reduce  the  commitments  in  the 
program  description  previously  accepted 
by  the  NRC.  Changes  to  the  quality 
assurance  program  description  that  do 
not  reduce  the  commitments  must  be 
submitted  to  NRC  within  90  days. 
Changes  to  the  quality  assurance 
program  description  that  do  reduce  the 
commitments  must  be  submitted  to  NRC 
and  receive  NRC  approval  before 
implementation,  as  follows: 

(i)  Changes  to  the  Safety  Analysis 
Report  must  be  submitted  for  review  as 
specified  in  §  50.4.  Changes  made  to 
NRC-accepted  quality  assurance  topical 
report  (Jes(  riptions  must  be  submitted  as 
specified  in  §  50.4 

•  •         .         «         . 

10  In  §  50.55a.  paragraphs  (g)(5](ii) 
and  (g)(5)(iii)  are  revised  to  read  as 
follows: 

§  S0.55a    Codes  and  standards. 

•  «  •  •  • 

fg)  Inservice  inspection  requirements. 

*  *        *         *        « 

(5)  *   •  * 

(ii)  If  a  revised  inservice  inspection 
program  for  a  facility  conflicts  with  the 
technical  specification  for  the  facility, 
the  licensee  shall  apply  to  the 
Commission  for  amendment  of  the 
technical  specifications  to  conform  the 
technical  specification  to  the  revised 
program.  The  licensee  shall  submit  this 
application,  as  specified  in  §  50.4.  at 
least  six  months  before  the  start  of  the 


period  during  which  the  provisions 
become  applicable,  as  determined  by 
paragraph  (g)(4)  of  this  section. 

(lii)  If  the  licensee  has  determined  that 
conformance  with  certain  code 
requirements  is  impractical  for  its 
facility,  the  licensee  shall  notify  the 
Commission  and  submit,  as  specified  in 
§  50.4.  information  to  support  the 
determinations. 

•  •  «  «  • 

11.  In  §  50.59.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  50.59    Changes,  tests,  and  experiments. 

•  •  «  *  * 

(b)(1)  The  licensee  shall  maintain 
records  of  changes  in  the  facility  and  of 
changes  in  procedures  made  pursuant  to 
this  section,  to  the  extent  that  these 
changes  constitute  changes  in  the 
facility  as  described  in  the  safety 
analysis  report  or  to  the  extent  that  they 
constitute  changes  in  procedures  as 
described  in  the  safety  analysis  report. 
The  licensee  shall  also  maintain  records 
of  tests  and  experiments  carried  cut 
pursuant  to  paragraph  (a)  of  this  section. 
These  records  must  include  a  written 
safety  evaluation  which  provides  the 
bases  for  the  determination  that  the 
change,  test,  or  experiment  does  not 
involve  an  unreviewed  safety  question. 

(2)  The  licensee  shall  submit,  as 
specified  in  §  50.4.  a  report  containing  a 
brief  description  of  any  changes,  tests. 
and  experiments,  including  a  summary 
of  the  safety  evaluation  of  each.  The 
report  must  be  submitted  annually  or  at 
such  shorter  intervals  as  may  be 
specified  in  the  license. 

(3)  The  records  of  changes  in  the 
facility  shall  be  maintained  until  the 
date  of  termination  of  the  license,  and 
records  of  changes  in  procedures  and 
records  of  tests  and  experiments  shall 
be  maintained  for  a  period  of  five  years. 

*  *         •         •         « 

12.  In  §  50.62  paragraph  (c)(8)  and  (d) 
are  revised  to  read  as  follows: 

§  50.62    Requirements  for  reduction  of  risk 
from  anticipated  transients  wltf)Out  scram 
(ATWS)  events  for  light-water-cooled 
nuclear  powerplants. 

•  •         *         •         ♦ 

(c)  *  *  * 

(6)  Information  sufficient  to 
demonstrate  to  the  Commission  the 
adequacy  of  items  in  paragraphs  (c)(1) 
through  (c)(5)  of  this  section  shall  be 
submitted  to  the  Commission  as 
specified  in  §  50.4. 

(d)  Implementation.  By  180  days  after 
the  issuance  of  the  QA  guidance  for 
non-safety  related  components  each 
licensee  shall  develop  and  submit  to  the 
Commission,  as  specified  in  §  50.4,  a 
proposed  schedule  for  meeting  the 


requirements  of  paragraphs  (c)(1) 
through  (c)(5)  of  this  section.  Each  shall 
include  an  explanation  of  the  schedule 
along  with  a  justification  if  the  schedule 
calls  for  final  implementation  later  than 
the  second  refueling  outage  after  July  26, 
1984.  or  the  date  of  issuance  of  a  license 
authorizing  operation  above  5  percent  of 
full  power.  A  final  schedule  shall  then 
be  mutually  agreed  upon  by  the 
Commission  and  licensee. 

13.  In  §  50.71,  paragraphs  (a),  (b)  and 
(e)(1)  are  revised  to  read  as  follows: 

§  50.71    Maintenance  of  records,  making  of 
reports. 

(a)  Each  licensee  and  each  holder  of  a 
construction  permit  shall  maintain  all 
records  and  make  all  reports,  in 
connection  with  the  activity,  as  may  be 
required  by  the  conditions  of  the  license 
or  permit  or  by  the  rules,  regulations. 
and  orders  of  the  Commission  in 
effectuating  the  purposes  of  the  Act, 
including  section  105  of  the  Act.  Reports 
must  be  submitted  in  accordance  with 

§  50.4. 

(b)  With  respect  to  any  production  or 
utilization  facility  of  a  type  described  in 
§§  50.21(b)  or  50.22.  or  a  testing  facility, 
each  licensee  and  each  holder  of  a 
construction  permit  shall  submit  its 
annual  financial  report,  including  the 
certified  financial  statements,  to  the 
Commission  as  specified  in  §  50  4  upon 
issuance  of  the  report. 


(1)  The  licensee  shall  submit  revisions 
containing  updated  information  to  the 
Commission  as  specified  in  J  50.4  on  a 
replacement-page  basis  that  is 
accompanied  by  a  list  which  identifies 
the  current  pages  of  the  FSAR  following 
page  replacement. 

•  •  «  *  • 

14.  In  §  50.73,  paragraphs  (c),  (dj,  and 
(f)  are  revised  to  read  as  follows: 

§  50.73    Licensee  event  report  system. 

•  •  •  •  • 

(c)  Supplemental  information.  The 
Commission  may  require  the  licensee  to 
submit  specific  additional  information 
beyond  that  required  by  paragraph  (b) 
of  this  section  if  the  Commission  finds 
that  supplemental  material  is  necessary 
for  complete  understanding  of  an 
unusually  complex  or  significant  event. 
These  requests  for  supplemental 
information  will  be  made  in  writing  and 
the  licensee  shall  submit,  as  specified  in 
§  50.4,  the  requested  information  as  a 
supplement  to  the  initial  LER. 

(d)  Submission  of  reports.  Licensee 
Event  Reports  must  be  prepared  on 
Form  .NRC  366  and  submitted  within  30 


days  of  discovery  of  a  reportable  event 
or  situation  to  the  U.S.  Nuclear 
Regulatory  Commission,  as  specified  in 
§50.4. 

•  ♦         •         •         « 

(f)  Exemptions.  Requests  for 
exemptions  to  the  reporting 
requirements  under  this  section  must 
include  adequate  justification  and  be 
submitted  as  specified  in  $  50.4.  Upon  a 
request  or  at  the  initiation  of  the  NRC 
staff,  the  NRC  Executive  Director  for 
Operations  may,  by  a  letter  to  the 
licensee,  grant  exemptions  to  the 
reporting  requirements  under  this 
section. 

•  •         •         •         « 

15.  In  5  50.82,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  50.82    Applications  for  termination  of 
licenses. 

(a)  Any  licensee  may  submit  an 
application  to  the  Commission  as 
specified  in  S  50.4  for  authority  to 
surrender  a  license  voluntarily  and  to 
dismantle  the  facihty  and  dispose  of  its 
component  parts.  The  Commission  may 
require  information,  including 
information  as  to  proposed  procedures 
for  the  disposal  of  radioactive  material, 
decontamination  of  the  site,  and  other 
procedures,  to  provide  reasonable 
assurance  that  the  dismantling  of  the 
facility  and  disposal  of  the  component 
parts  will  be  performed  in  accordance 
with  the  regulations  in  this  chapter  and 
will  not  be  inimical  to  the  common 
defense  and  security  or  to  the  health 
and  safety  of  the  public. 

•  •         •         »         * 

16.  Section  50.90  is  revised  to  read  as 
follows; 

§50.90    Application  for  amendment  of 
license  or  construction  pennlL 

Whenever  a  holder  of  a  licenso  or 
construction  permit  desires  to  amend 
the  license  or  permit,  application  for  an 
amendment  must  be  filed,  as  specified  in 
§  50.4  with  the  Commission,  fully 
describing  the  changes  desired,  and 
following  as  far  as  applicable  the  form 
prescribed  for  original  applications. 

17.  In  5  5091,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  50.91    Notice  for  public  comment;  State 
consultation. 

•  •         •         •         . 

(a)  Notice  for  public  comment.  (1)  At 
the  time  a  licensee  requests  an 
amendment,  it  must  provide,  as 
specified  in  §  50.4.  to  the  Commission  its 
analysis,  using  the  standards  in  §  50.92, 
about  the  issue  of  no  significant  hazards 
consideration. 


18.  In  §  50.109,  paragraph  (c)  is  revised 
to  read  as  follows: 


§50.109    Baclcftttlng.    I 
•         •         .         .         1 


(c)  The  Commission  may  at  any  time 
require  a  holder  of  a  construction  permit 
or  a  license  to  submit,  as  specified  in 
§  50.4,  any  information  concerning  the 
addition  or  proposed  addition,  the 
elimination  or  poposed  elimination,  or 
the  modification  or  proposed 
modification  of  structures,  systems,  or 
components  of  a  facility  that  if  deems 
appropriate. 

19.  In  Appendix  E.  section  V  is  revised 
to  read  as  follows: 

Appendix  E — Emergency  Planning  and 
Preparedness  for  Production  and 
Utlization  Facilities  '   j 
•  •  •  *  V 

V.  Implementing  Procedures 

No  less  than  180  days  prior  to  the 
scheduled  issuance  of  an  operating  license 
for  a  nuclear  power  reactor  or  a  license  to 
possess  nuclear  material  the  applicant's 
detailed  implementing  procedures  for  its 
emergency  plan  shall  be  submitted  to  the 
Commission  as  specified  in  5  50.4.  Licensees 
who  are  authorized  to  operate  a  nuclear 
power  facility  shall  submit  any  changes  to 
the  emergency  plan  or  procedures  to  the 
Commission,  as  specified  in  §  50.4.  within  30 
days  of  such  changes. 

20.  In  Appendix  G,  section  V. 
paragraph  E  is  revised  to  read  as 
follows:  j 

Appendix  G— Fracture  Toughness 
Requirements 


i 


V.  /n service  Requirements — Reactor  Vessel 
Behlme  Material 


\ 


E.  The  proposed  programs  for  satisfying  the 
reqiiirements  of  sections  V.C.  and  V.D.  of  this 
appendix  mu.st  be  submitted  as  specified  in 
§  50.4.  for  review  and  approval  on  an 
individual  case  basis  at  least  three  years 
prior  to  the  date  when  the  predicted  fracture 
toughness  levels  will  no  longer  satisfy  the 
requirements  of  section  V.B.  of  this  appendix. 


'  NRC  staff  has  developed  two  regulatorv'  guides: 
2.6  "Emergency  Planning  for  Research  Reactors," 
and  3AZ  "Emergency  Planning  in  Fuel  Cycle 
Facilities  and  Plants  Ucensed  Under  10  CFR  Parts 
50  and  "O,"  and  a  joint  NRC/FEMA  report.  NUREG- 
0654  FEMA-REP-1    Criteria  for  Preparation  and 
Evaluation  of  Radiologxel  Emergency  Response 
Plans  and  Prpparedness  in  Support  of  Nuclear 
Power  Plants  for  Intenm  Use  and  Comment," 
January  1980,  to  provide  guidance  in  developing 
plans  for  coping  with  emergencifs.  Copies  of  these 
dcKLments  are  available  at  the  Commission's  Public 
Document  Room  1717  H  Streets,  N'W,  Washmgton. 
DC  20'>55  Copies  of  these  documents  may  be 
purchased  from  the  Govenunent  Pnnting  Office. 
Information  on  current  prices  may  be  obtained  by 
wnting  the  U.S.  Nuclear  Regulatory  Commission, 
Washmgton.  DC  20555.  Attention;  Publications 
Sales  Manager  , 


Z\.  In  Appendix  H,  section  11.  paragraph  B.3 
and  section  III.  paragraph  ,'\  are  revised  to 
read  as  follows: 

Appendix  H— Reactor  Vessel  Material 
Surveillance  Program  Requirements 
•         •        *         •         • 

//.  Surveillance  Program  Criteria 

B.  •   •   * 

3.  A  proposed  withdrawal  schedule  must 
be  submitted  with  a  technical  justification  as 
specified  in  {  50  4.  The  proposed  schedule 
must  be  approved  prior  to  implementation. 
«         *         *         •         * 

///.  Report  of  Test  Results 

A.  Each  capsule  withdrawal  and  the  test 
results  must  be  the  subject  of  a  summery 
technical  report  to  be  submitted  as  specified 
in  §50.4  within  one  year  after  capsule 
withdrawal  unless  an  extension  is  granted  by 
the  Director,  Office  of  Nuclear  Reactor 
Regulation. 
***** 

22.  In  Appendix  I.  section  IV. 
paragraph  A.3.  and  paragraph  A.3.a  of 
the  "Concluding  Statement  on  Position 
of  the  Regulatory  Staff  (Docket-RM-50- 
2)"  are  revised  to  read  as  follows: 

Appendix  I — Numerical  Guides  for 
Design  Objectives  and  Limiting 
Conditions  for  Operation  to  Meet  the 
Criterion  "As  Low  As  Is  Reasonably 
Achievable"  for  Radioactive  Material  in 
Light-Water-Cooled  Nuclear  Power 
Reactor  Effluents 


Sec.  IV.  Guides  on  technical  specifications 
for  limiting  conditions  for  operation  for  light- 
water-cooled  nuclear  power  reactors 
licensed  under  10  CFR  Part  50. 


3.  Report  these  actions  as  specified  in 
§  50  4.  within  30  days  from  the  end  of  the 
quarter  during  which  the  release  occurred. 

•  *  *  •  • 

Concluding  Statement  on  Positions  of  the 
Regulatorv  Staff  (Docket-RM-50-2J 

A.  •   *   • 

3.  •   •   * 

a.  The  applicant  submits,  as  specified  in 
J  50.4,  an  evaluation  of  the  potential  for 
effects  from  long-term  buildup  on  the 
environment  in  the  vicinity  of  the  site  of 
radioactive  material,  with  a  radioactive  half- 
life  greater  than  one  year,  to  be  released:  and 

♦  «         •         «         ♦ 

23.  In  Appendix  J.  section  V, 
paragraph  B.l.  is  revised  to  read  as 
follows: 

Appendix  J — Primary  Reactor 
Containment  Leakage  Testing  for  Water- 
Cooled  Power  Reactors 


V.  Inspection  and  Reporting  of  Tests 
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B.  Report  of  test  results.  1.  The 
preoperational  and  periodic  tests  must  be  the 
subject  of  a  summary  lechnica!  report 
submitted  to  the  Commission  as  specified  in 
§  50.4  approximately  three  months  after  the 
conduct  of  each  test.  The  report  must  be 
titled  "Reactor  Containment  Building 
Integrated  Leak  Rate  Test." 
*  •  •  •  • 

24.  In  Appendix  K,  section  II, 
paragraph  I.e.  is  revised  to  read  as 
follows: 

Appendix  K — ECCS  evaluation  models 


//.  Required  Documentation 

1.  •  •  • 

C.  The  licensee  shall  submit  to  the 
Commission  as  specified  in  §  50  4,  a  complete 
listing  of  each  computer  program,  in  the  same 
form  as  used  in  the  evluation  model. 
*  •  *  *  • 

25.  In  Appendix  M,  Paragraph  2  is 
revised  to  read  as  follows: 

Appendix  M — Standardization  of 
Design;  Manufacture  of  Nuclear  Power 
Reactors;  Construction  and  Operation  of 
Nuclear  Power  Reactors  Manufactured 
Pursuant  to  Commission  License 


2.  An  application  for  a  manufacturing 
license  pursuant  to  this  Appendix  M  must  be 
submitted  as  specified  in  §  50.4  and  meet  all 
the  requirements  of  §§  50  34(a|(l)-(9)  and 
50.34a  (a)  and  (b),  except  that  the  preliminary 
safety  analysis  report  shall  be  designated  as 
a  "design  report"  and  any  required 
information  or  analyses  relating  to  site 
matters  shall  be  predicated  on  postulated  site 
parameters  which  must  be  specified  in  the 
application.  The  application  must  also 
include  information  pertaining  to  design 
features  of  the  proposed  reactor(s)  that  affect 
plans  for  coping  with  emergencies  in  the 
operation  of  the  reactor(s). 

*  *  •  ♦  • 

26.  In  Appendix  N,  paragraph  2.  is 
revised  to  read  as  follows: 

Appendix  N — Standardization  of 
Nuclear  Power  Plant  Designs:  Licenses 
To  Construct  and  Operate  Nuclear 
Power  Reactors  of  Duplicate  Design  at 
Multiple  Sites 

•  •  •  *  • 

2.  Applications  for  construction  permits 
submitted  pursuant  to  this  Appendix  must 
include  the  information  required  by  §§  50.33, 
50.33a,  50.34(a)  and  50.34a  |a)  and  |b)  and  be 
submitted  as  specified  in  §  50.4.  The 
applicant  shall  also  submit  the  information 
required  by  §  51.50  of  this  chapter.  '  '  * 
***** 

27.  In  Appendix  O.  paritgr.iph  2  is 
revised  to  read  as  follows: 

Appendix  O — Standardization  of 
Design;  Staff  Review  of  Standard 
Designs 


2.  The  submittal  for  review  of  the  standard 
design  must  be  made  in  the  same  manner  and 
in  the  same  number  of  copies  as  provided  in 
§§  50.4  and  50.30  for  license  applications. 

*  •  «  •  • 

28.  In  Appendix  Q,  paragraph  2  is 
revised  to  read  as  follows: 

Appendix  Q — Pre-.Application  Eari\ 
Review  of  Site  Suitability  Issues 

2.  The  submittal  for  early  review  of  site 
suitability  issue|s)  must  be  made  in  the  same 
manner  and  in  the  same  number  of  copies  as 
provided  in  §§  50.4  and  50.30  for  license 
applications.  The  submittal  must  include 
sufficent  information  concerning  a  range  of 
postulated  facility  design  and  operation 
parameters  to  enable  the  Staff  to  perform  the 
requested  review  of  site  suitability  issues. 
The  submittal  must  contain  suggested 
conclusions  on  the  issues  on  site  suitability 
submitted  for  review  and  must  be 
accompanied  by  a  statement  of  the  bases  or 
the  reasons  for  those  conclusions.  The 
submittal  must  also  list,  to  the  extent 
possible,  any  long-range  objectives  for 
ultimate  development  of  the  site,  state 
whether  any  site  selection  process  was  used 
m  preparing  the  submittal,  describe  any  site 
selection  process  used,  and  explain  what 
consideration,  if  any,  was  given  to  alternative 
sites. 

*  •  •  *  • 

Dated  at  Bethesda,  Maryland,  this  14th  day 
of  March  1985. 

For  the  Nuclear  Regulatory  Commission. 
William  |.  Uircks, 
Executive  Director  for  Operations. 
(PR  Doc  8.5-7140  Filed  3-25-fl5:  8:45  am) 
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Federal  Aviation  Administration 

14CFR  Part  39 
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Airworthiness  Directives;  Lockheed 
Models  382  and  382B/E/F/G  Series 
Airplanes 

agency:  Federal  Aviation 
AdiTunistration  (FAA)  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  add 
an  airworthiness  directive  (AD),  that 
woud  require  inspection  and/or 
removal,  as  necessary,  of  cert.iin  Holex 
fire  extinguisher  cartridges  (squibs)  used 
in  the  fire  extinguishers  installed  on 
Lockheed  Models  382  and  382B/E/F/G 
series  airplanes.  The  proposed  AD  is 
necessary  because  some  of  the  squibs 
may  indicate  electrical  resistance 
beyond  acceptable  limits  which  could 
prevent  the  squib  from  discharging. 


when  required,  to  pxtinguish  an  engine 
fire. 

DATES:  Comments  must  be  received  no 

later  than  May  20,  1985. 

ADDRESSES:  Send  comments  to  the 
proposal  in  duplicate  to  FAA.  .Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel.  Attention:  Airworthine.'^s  Ruli^s 
Docket  No  84-.\.M-14(>-All  1~900 
Pacific  Highway  South.  C-68966.  Seattle, 
Washington  98168,  The  applicable 
service  bulletin  may  be  obtained  from 
Lockheed-Georgia  Company,  Field 
Service  Oft'ice  86  South  Cobb  Drive, 
Marietta.  Georgia  3(X)63,  or  may  be 
examined  at  FAA,  Central  Region, 
Atlanta  Aircraft  Certification  Office, 
1075  Inner  Loop  Road.  College  Park, 
Georgia  30337. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  W   Nelson.  .ACE-140A   .Atlanta 
Aircraft  Certification  Office.  F.'XA, 
Central  Region.  1075  Inner  Loop  Rond, 
College  Park,  Georgia  30337;  telephone 

(404)  :'63-7435, 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interest  persons  are  irnited  to 
participate  in  the  making  of  the 
proposed  rule  bv  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  m  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date 
for  comments  .  in  the  Rules  Dockets  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  mh\  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPR.M) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel.  Attention: 
Airworthiness  Rules  Docket  .\o.  84-N.M- 
140-AD.  179(X3  Pacific  Highway  South, 
C-689B6.  Seattle,  Washington,  98168. 

Discussion 

Certain  models  of  the  Lockheed 
Hercules  Model  382  airplanes  utilize  fire 
extinguisher  squibs  manufactured  by 
Holex,  Inc.,  of  Hollister,  California. 
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Recently  this  manufacturer  discovered 
thnt  some  of  the  squibs  in  its  possession 
exceeded  electrical  resistance  limits 
during  a  routine  check.  These  parts  were 
cut  open  and  rust  was  discovered  in  the 
electrical  contacts  All  of  the  discrepant 
squibs  were  from  production  lot  number 
1-61  having  a  1/84  loading  date, 
investigation  revealed  that  this 
production  lot  had  been  manufactured 
using  a  different  lacquer  composition  to 
seal  the  squib  explosive  cavity  from  that 
which  had  been  used  in  previous  squib 
production  lots.  Further  .nvestigation 
revealed  that  a  solvent  used  in  installing 
the  powder  charge  had  leached  through 
the  lacquer  coating,  allowing  the 
oxidizer  in  the  powder  charge  to  contact 
the  squib  body  and  electrical  contacts 
and  cause  rust.  This  action  increased 
the  resistance  of  the  squib  electrical 
firing  circuit,  which  could  cause  it  to 
misfire.  Four  hundred  of  the  suspected 
squibs  were  delivered  to  both  Lockheed 
and  its  domestic  and  foreign  suppliers. 
Upon  receiving  notification  of  the 
suspected  squibs.  Lockheed  prepared 
and  issued  Alert  Service  Bulletin  A382- 
26-^  dated  October  4. 1984. 

Since  a  potential  unsafe  condition 
exists  in  Lockheed  Model  382  and  382B/ 
F/F/G  series  airplanes,  the  proposed 
AD  would  require  a  visual  inspection  to 
he  made  of  the  fire  extinguisher  squibs 
installed  in  certain  Model  382  airplanes 
and  in  spare  squib  supplies,  in  order  to 
determine  the  part  number  and 
production  lot  (loading  date)  number 
stamped  on  each  squib.  Squibs  with  part 
number  4199-1  (Lockheed  number 
f)9')fi79-15)  having  a  marking  "199"  and  a 
loading  date  of  1/84  on  the  hex  flats 
must  be  removed  and  replaced  with  an 
acceptable  squib.  If  an  acceptable 
replacement  squib  is  not  readily 
available.  th(.>  AU  would  permit 
continued  use  of  the  suspect  squibs 
which  successfully  pass  a  repetitive  30- 
day  resistance  measurement  check.  This 
check  would  be  made  before  the  aircraft 
is  returned  to  service  and  every  30  days 
thereafter  until  a  servicable  replacement 
squib  IS  installed. 

The  following  Lockheed  Hercules 
Models  382  and  382B/E/F/C  series 
airplanes  of  United  States  registry  may 
have  incorporated  the  suspect  fire 
extinguisher  squibs,  Holex  part  number 
41CJ9-1  having  a  loading  date  of  1/84: 

Lockheed  serial  numbers  4134,  4147,  420fl, 
4^48.  42.W.  4299.  43(X).  4301.  4303.  4362.  4383. 
4.iH4.  4388,  4391.  4472.  4477.  43,'i8.  4561.  4565. 
4.586.  459(1  and  4763. 

In  addition,  for  informational 
purposes,  the  following  Lockheed 
He-cuics  Models  382  and  382B/E/F/G 
airolanes  of  foreign  registry  may  have 
incorporated  the  suspect  squibs: 


Lockheed  Serial  .\umbers  3946.  4129.  4222, 
4302.  4335.  4358.  4385,  4414  4450,  4475.  4512, 
4562.  4582.  4593.  4600.  4606,  4610.  4673.  4676. 
4679.  4684.  4691.  4695.  4698,  4701,  4706,  4708, 
4710.  4715.  4796.  4798.  4799.  4800.  4824.  4826, 
4828.  4832.  4633.  4834.  4850,  4851.  4853.  4880, 
4883.  4886.  4889.  4891.  4893,  4895.  4917.  4949, 
4951,4953.4954.  and  4995 

The  Lockheed-Georgia  Company  has 
accomplished  the  service  bulletin 
requirements  (and  the  requirements  of 
the  proposed  AD)  on  four  airplanes  prior 
to  delivery,  and  on  five  undelivered 
airplanes.  There  remains  twenty-two 
airplanes  of  U.S.  registry  which  would 
be  affected  by  the  proposed  AD.  It  is 
estimated  that  the  inspection  of  the  two 
squibs  per  airplane  would  require  3 
manhours  to  accomplish;  replacement  of 
the  squibs,  if  necessary,  would  require  2 
manhours  to  accomplish;  and  labor 
costs  would  be  approximately  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  would  be  $8,800. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  that  is- 
not  major  under  the  provisions  of 
Executive  Order  12291  and  (2)  is  not 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979);  and  it  is  certified 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Lockheed  Model  382  or  382B/E/F/G 
series  airplanes  are  ofierated  by  small 
entities.  A  draft  regulatory  evaluation 
has  been  prepared  and  has  been  placed 
in  the  public  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  individual 
identified  under  the  caption  "FOH 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  .Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

Lockheed:  Applies  to  Lockheed  Models  382. 
382B,  382E,  382F,  and  382G  series 
Hercules  airplanes  with  Lockheed  serial 
number  4134.  4147.  4208.  4248.  4250.  4299. 
4300,  4301 ,  4303,  4362.  4383.  4384,  4388. 
4391.  4472,  4477,  4558.  4561.  4565.  4586. 
4590.  and  4763. 

Caution:  The  fire  extinguisher  squibs  are 
similar  to  a  pistol  carlidge.  The  squibs 
contain  an  explosive  charge  which  could 
cause  injury  or  death  if  accidenlly  fired.  Do 
not  expose  squibs  to  heat  or  an  electric 


current  or  strike  or  drop  squibs.  Failure  to 
comply  may  result  in  serious  injury  or  death 
to  personnel. 

compliance  is  required  within  30  days  after 
the  effective  date  of  this  .'XD,  unless  already 
accomplished. 

To  preclude  misfiring  of  fire  extinguisher 
systems,  accomplish  the  following: 

A.  Inspect  each  fire  extinguisher  squib  (two 
per  airplane)  in  accordance  with  Lockheed 
Alert  Service  Bulletin  A382-26-4  dated 
October  4. 1984.  to  determine  pari  number 
and  loading  date.  Squibs  having  Holex  p,irt 
number  4199-1  (Lockheed  number  695679-15), 
and  having  a  loading  date  of  1/84.  must  be 
replaced  with  a  serviceable  squib  prior  to 
further  flight,  except  as  provided  in 
paragraph  B.,  below. 

B.  If  a  serviceable  replacement  squib  is  not 
available,  a  part  number  4199-1  squib  having 
a  loading  date  of  1/84  may  be  use  during  the 
interim,  provided  the  fuilowing  is 
accomplished: 

1.  Make  a  resistance  m.easurement  of  the 
squib  in  accordance  with  applicable 
maintenance  instructions  of  Lockheed  Alert 
Service  Bulletin  A382-26-4.  dated  October  4, 
1984,  before  the  aircraft  is  returned  to  service, 
and  every  30  days  thereafter,  until  an 
accepable  replacement  squib  has  been 
installed  or  until  the  squib  reaches  its  life 
limit,  whichever  occurs  first. 

2.  Ensure  that  the  resistance  measurement 
is,  and  remains  at  each  30  day  check,  within 
the  tolerances  specified  in  the  applicable 
maintenance  instructions  referred  to  in 
Lockheed  Alert  Service  Bulletin  A382-26-4. 
dated  October  4, 1984. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21  199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD 

D.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office.  FAA,  Central 
Region. 

(Sees.  313(a).  601  through  610,  and  1 102  of  the 
Federal  Aviation  Act  of  1958  |49  U  S.C. 
1354(a),  1421  through  1430.  and  1502):  49 
U.S.C.  106(g)  (Revised  Pub.  L.  97-449  Idniiarv 
12, 1983);  and  14  CFR  n.85) 

Issued  in  Seattle.  Washington,  on  March 
19. 1985. 
Wayne  J.  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-7039  Filed  3-25-85:  8:45  am) 
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action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD)  that  would 
require  physical  and  x-ray  inspections 
of  certain  HTL  Advanced  Technology 
fire  extinguishers.  The  proposed  AD  is 
prompted  by  a  report  of  an  inadvertent 
ground  firing  of  an  engine  fire 
extinguisher  and  the  separation  of  the 
discharge  outlet  from  the  extinguisher. 
This  action  is  necessary  to  minimize 
potential  misfires  of  the  fire 
extinguishers. 

DATES:  Comments  must  be  received  on 
or  before  April  8,  1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  FAA,  Northwest 
Mountain  Region,  Office  of  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-23-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  HTL  Advanced  Technology,  1800 
Highland  Avenue,  Durate,  California 
91010.  Attention;  J.W.  Battis,  Vice- 
President-Quality  Assurance.  This 
information  also  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  A.  McKinnon,  Aerospace 
Engineer,  Propulsion  Branch,  ANM- 
140L.  FAA,  Northwest  Mountain  Region, 
Los  Angeles  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach,  California  90808;  telephone  (213) 
548-2835. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  addioss  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 


Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (.\PRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel,  Attention; 
Airworthiness  Rules  Docket  No.  85-NM- 
23-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168. 

Discussion 

A  report  was  recently  received  of  an 
inadvertent  ground  firing  of  an  engine 
fire  extinguisher  in  which  the  discharge 
outlet  separated  from  the  bottle  and  the 
fire  extinguishing  agent  was  then 
discharged  into  the  wrong  area.  The 
reported  incident  occurred  on  an  Airbus 
Industrie  Model  A310  airplane. 
However,  the  same  or  similar  fire 
extinguishers  are  installed  on  Boeing 
Models  707,  727.  737,  747.  757.  and  767. 
Subsequent  inspections  have  been 
conducted  by  at  least  one  operator  and 
the  Boeing  Company.  Reports  of  results 
indicate  there  are  a  number  of  defective 
installations. 

This  condition  is  likely  to  exist  on 
numerous  fire  extinguishers  installed  on 
many  airplane  models  in  the  engine, 
auxiliary  power  unit  (APU),  and  cargo 
compartments.  It  presents  a  hazard  in 
that  a  defective  fire  extinguisher  would 
be  unable  to  properly  discharge,  when 
required,  to  extinguish  a  fire.  Therefore, 
an  airworthiness  directive  (AD)  is  being 
proposed  which  would  require 
compliance  with  the  inspections 
described  in  latest  revision  of  the 
following  Alert  Service  Bulletins: 

Alert  Service  Bulletin  No. 

352030OO-26-A-3 
3520301 0-26- A-1 
35203016-26-A-2 
3520301 8-26- A-2 
35203021-26-A-2 
35203022-26-A-2 
35203030-26-A-l 
35203037-26-A-3 
35269950-26-A-l 
3529025O-26-A-2 

It  is  estimated  that  approximately 
5000  fire  extinguishers  on  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  It  would  require  2  manhours  per  fire 
extinguisher  to  accomplish  the  required 
inspections,  at  an  average  labor  cost  of 
$40  per  manhour.  Based  on  these  figures, 
the  total  cost  impact  of  this  AD  to  U.S. 
registered  owners  is  estimated  to  be 
$400,000. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februarj'  26.  19791;  and  is 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any.  airplanes  equipped 
with  HTL  Advanced  Technology  Fire 
Extinguishers  are  operated  by  small 
entities.  A  copy  of  a  diaft  regulatory 
evaluation  prepared  for  this  action  is 
contained  m  the  regulatory  docket.  A 
copy  may  be  obta;ned  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects;  14  CFR  Fart  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 

Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

HTL  Advanced  Technology:  Applies  to  HTL 
Advanced  Technology  Fire  Extinguishers 
installed  on  Boeing  Model  707,  727.  737, 
747,  757.  and  767  series  airplanes,  and  on 
Airbus  Industrie  Model  A310  series 
airplanes. 
To  preclude  the  potential  for  misfiring  of 
the  fire  extinguisher,  accomplish  the 
following  within  one  year  after  the  effective 
date  of  this  AD.  unless  already  accomplished: 

A.  Complete  the  inspections  specified  in 
HTL  Advanced  Technology  Alert  Service 
Bulletins  listed  below,  dated  November  30, 
1984.  or  later  revisions  approved  by  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain  Region: 

HTL  Alert  Sen' ice  Bulletins 

3520300O-26-A-3 

3520301 0-26- A-1 

3520301 6-26-.A-2 

35203018-2&-A-2 

35203021 -26- .A-2 

35203022-26-A-2 

35203030-26-A-l 

35203037-26-A-3 

35289950-26-A-l 

35290250-26-A-2 

The  inspections  defined  in  these  Alert 

Service  Bulletins  must  be  performed  on  all 

HTL  extinguishers  of  the  part  numbers  listed 

in  the  bulletins. 

B.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA 
Northwest  Mountain  Reg'on. 

All  persons  affected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  the  HTL  Advanced 
Technology,  1800  Highland  Avenue,  Duarte. 
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Cdhfr.rnid  9101(3,  .-Xttention:  ]  W.  Brttlis,  Vit>.-- 
Prcbidenl  Qudhty  Aasurnnte.  These 
ducuments  also  nidv  he  examined  at  the 
KAA.  Northwest  .Mountain  ReRion.  17900 
P;icifit  HiEhwiiy  South.  Seattle.  Washington, 
or  at  4344  Donald  Douglas  Drive.  Long  Beach, 
Cahfurnia. 

(Sees.  313(a|.  3141a),  601  through  610.  and 
1102  of  the  Federal  Av;dtion  Act  of  19S8  (49 
U.S.C.  1354(ai,  1421  through  n:Ml  anri  1502), 
49  U.S.C.  106(g)  (Rev  ised.  Pub  L  97-449. 
Idnuary  12.  1983):  and  14  CFR  11  8.=i) 

I'sued  in  S.  allie  Washington,  on  March 

14.  r-tH5 

Wayne  ]    Bi^rloiv, 

Acting  D.rt-a^r.  \'arthwfst  Mountain  Region. 

JFR  Dor.  RS-~m^  Filnd  3-2S-85;  8:45  am) 

BILLING  coot    4910- '3-M 


14  CFR  Pati  39 

(Docket  Nc.  85-NM-24-AD1 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC- 10-15.  -30  and  KC- 
10A  (Military)  Series  Airplanes,  and 
CF6-50C-Powered  Airbus  Industrie 
Model  A-300  Series  Airplanes 

agency:  Federal  Aviation 
.Adm.nistration  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemakina 
(\PRM). 

SUMMARY:  This  notice  proposes  a  new 
a.rworthtness  directive  (AD)  that  would 
require  instaliation  of  modified  fuel 
flowmeter  lube  asst^mblies.  This  action 
is  prompted  by  reports  of  failures^jf  the 
fuel  flowmeter  tube  assembly,  which,  if 
not  corrected,  could  lead  to  engine 
fliimeoul  in  flight. 

DATE:  Comments  must  be  received  no 

1.  tT  Ih.n  May  20.  1985. 

ADDRESSES:  Send  comments  to  the 
proposal  m  duplicate  to  FAA,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-24-AD.  17900  Pacific 
f  highway  South.  C-<)80o6.  Seattle. 
Washington  981G8.  The  applicable 
service  information  m.ay  be  obtained 
from  .VlcDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
Californid  9084;).  Attention:  Director, 
Publication  and  Training.  Cl-750  (54- 
60).  This  information  also  may  be 
evam.ined  at  the  FAA.  Northwest 
Mountain  Region.  17;>00  Pacific  Highway 
South.  Seattle.  Washington,  or  at  4344 
Donald  Douglas  Dr;\e.  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.r.  Riiy  .A.  McKinnon.  Aero-p.ic  e 
Kngineer.  Prcpulsfon  Branch.  A.\M- 
140L  FAA.  .Northwest  Mountain  Region, 
I.os  Angeles  Aircfrifi  Certification 
Office.  4.544  Donald  Douglas  Drive,  Long 


Bfc.'ch.  California  90808:  telephone  (213) 

548-1:835. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comffnunications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  nvith  be  available, 
both  before  and  after  ^he  closing  date 
for  comments,  in  the  Eules  Docket  for 
examiniation  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  tied  in  the  Rules 
Docket.  I 

Availability  of  NPRM 

Any  person  may  otaain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  requ<*t  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel.!  Attention: 
Airworthiness  Rules  E)ocket  No.  85-NM- 
24-AD,  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washicston  98168. 

Discussion  I 

There  have  been  34|occurrences  of 
fuel  flowmeter  tube  aisembly  failures 
reported.  20  of  which  pave  resulted  in 
engine  flameoul  in  flight.  Other  failures 
were  detected  by  ground  inspection  of 
fuel  leaks.  The  fuel  flowmeter  tube 
assembly  connects  the  main  engine  fuel 
control  to  the  fuel  flowmeter.  The  main 
engine  fuel  pump/control  is  mounted 
through  a  Quick  Attach-Detach  (QAD) 
ring  to  the  gearbox.  The  fuel  flowmeter 
is  mounted  directly  to  the  fan  case. 

Any  gearbox  looseness  or  relative 
motion  between  the  main  engine  fuel 
pump/control  and  the  fuel  flowmeter 
can  cause  tube  failures.  All  of  the 
failures  examined  to  date  have  been 
attributed  to  fatigue.  The  fuel  flowmeter 
tube  assembly  is  excited  at  the  fan 
frequency.  The  cracks  detected  have 
been  initated  in  a  bend  in  the  tube 
immediately  adjacent  to  the  fuel 
flowmeter.  The  cracks  have  been  found 
to  start  at  both  inner  and  outer  surfaces. 
After  crack  initiation,  the  tube  vibrates- 
at  fan  rotor  frequency  until  failure 
occurs. 

Since  this  conditions  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 


same  type  design,  an  airworthiness 
directive  (AD)  is  being  proposed  which 
would  require  periodic  inspections  until 
compliance  with  McDonnell  Douglas 
Alert  Service  Bulletin  .A73-20  dated 
January  7, 1985,  is  accomplished.  .All 
Airbus  Industrie  propulsion  pod 
assemblies  affected  are  included  in  the 
McDonnell  Douglas  Alert  Service 
Bulletin  A73-20. 

It  is  estimated  that  39  DC-IO  airpKince 
(3  engines  per  airplane)  of  U.S.  registry, 
and  35  A-300  airplanes  (2  engines  per 
airplane)  of  U.S.  registry  would  be 
affected  by  this  AD.  II  is  estimated  th.it 
it  would  require  approximately  7.7 
manhours  per  airplane  to  accomplish  the 
inspection,  and  4.7  manhours  per 
airplane  to  accomplish  the  required 
installation.  The  average  labor  cost  is 
$40  per  manhour.  The  cost  of  the  new 
tube  assemblies  is  $652  per  tube  (one 
tube  per  engine).  Based  on  these  figures, 
the  total  cost  impact  of  this  AD  to  U.S. 
registered  owners  is  estimated  to  be 
$158,816. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  [44 
FR  11034:  February  2t),  1979);  and  it  is 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any.  Model  DC-10  and 
KC-lOA  (Military)  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy-may  be  obtained  by 
contacting  the  person  identified  under 

the  caption  "FOR  FURTHER  INFORMATION 
CONTACT." 

List  of  Subjects;  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Av.atiun 
Administration  proposes  to  amend 
Section  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  by 
adding  the  following  new  airworthines.s 
directive: 

McDonnell  Douglas  and  .Mrbus  Industrie: 

Applies  to  .McDonne!!  DouglhS  Model 
DC-lO-15.  -30.  and  KC-10,'\  (Military) 
series  and  CF  6-50C  powered  Airbus 
Industrie  Model  A-300  series  airplanes. 
Compliance  is  required  as  indicated. 
To  prevent  failure  of  the  fuel  flowmeter 
lube  assembly,  accomplish  the  fniUiwing. 
unless  already  accomplished. 
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A.  Within  the  next  1000  flight  hours  after 
the  effective  date  of  this  AD,  inspect  of  the 
fuel  flowmeter  lube  assemblies  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  A73-20.  dated  |anuar>'  7. 1985.  or 
later  revisions  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region.  Perform  the 
inspection  every  1000  flight  hours  until 
paragraph  B..  below,  is  accomplished.  If  any 
cracks  are  found,  accomplish  the 
requirements  of  paragraph  B.  before  any 
further  revenue  flight. 

B.  Within  one  year  after  the  effective  date 
of  this  AD.  install  the  fuel  flowmeter  tube 
assembly  P/N-ASU)538-503  in  accordance 
with  McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  A73-20.  dated  January  7. 1985,  or 
later  revisions  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

D.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

All  persons  affected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  the  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard.  Long 
Beach.  California  90846.  Attention:  Director. 
Publications  and  Training,  Cl-750  (54-60). 
These  documents  also  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle.  Washington. 
or  at  4344  Donald  Douglas  Drive.  Long  Beach. 
California. 

(Sees.  313(a).  314(a).  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a).  1421  through  1430.  and  1502); 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449. 
January  12,  1983);  and  14  CFR  11.85) 

Issued  in  Seattle.  Washington,  on  March 
19. 1985. 

Charles  R.  Foster. 

Director.  Northwest  Mountain  Region. 
[FR  Doc.  05-7032  Filed  3-25-85;  8:45  am] 
BILLING  CODE  4910-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  85-AWA-131 

Proposed  Alteration  of  Restricted 
Area  R-6501A  Underhill,  VT 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  mlemaking. 

SUMMARY:  This  notice  proposes  to 
change  the  times  of  use  of  Restricted 
Area  R-6501A  located  in  the  vicinity  of 
Underhill,  VT.  to  indicate  more 
accurately  when  the  area  is  being 
utilized. 

date:  Comments  must  be  received  on  or 
before  May  10, 1985. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA. 
New  England  Region,  Attention: 
Manager,  Air  Traffic  Division,  Docket 
No.  85-AWA-13,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park.  Burlington,  MA  01803. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916,  800  Independence 
Avenue,  SW..  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Ser\ice, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone:  (202) 
426-8626, 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  WTitten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  ^id  Jr?ss  listed  above. 
Commenters  v.isliin^  the  FAA  to 
acknowledge  receipt  of  llieir  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Airspace  Docket  No.  85-AWA-13."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  I\iblic 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW.. 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  73.65  of  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  to  change  the  time  of  use  for 
Restricted  Area  R-6501A  from 
continuous  to  a  specific  time  of  use.  A 
review  of  R-6501A  conducted  by  the 
Department  of  the  Army  indicated  R- 
6501A  is  not  used  on  a  continuous  basis. 
This  would  amend  the  time  of 
designation  to  reflect  actual  times  of 
use.  Section  73.65  of  Part  73  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6A  dated 
January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  onJy  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulator^' 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Smce  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  73.65  of  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  as  follows: 

R-6501A  L'nderhill.  VT    [Amended] 

By  removing  the  word  "Contmuous."  and 
substituting  the  words    0700  to  2300  local 
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time,  Monday-Friday  and  0000  Saturday  to 
2359  Sunday,  local  time.  Other  times  by 
NOTAM  24  hourt  in  advance, 
(Sect.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  (49 
use.  106(g)  (Revised  Pub  L  97-449.  January 
12,  1963)):  and  14  CFR  ll.Sa) 

Issued  in  Waihington.  D.C.,  on  March  19. 
1985. 

John  W.  Baier, 

Acting  Manager.  Airspace- RuJes  and 
Aeronautical  Information  Division. 
(FR  Doc.  85-7030  Filed  3-25-85;  8:45  amj 

BNXJMQ  CODE  4i1»-1>-M 


14  CFR  Part  75 

(Airspace  Docket  No.  84-ASO-25I 

Proposed  Estaltllshment  of  Jet  Route 
J-207 

agency:  Federal  Aviation 
Administration  (FAA),  DOT 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  a  jet  route  between  Miami,  VL. 
and  Raleigh-Durham,  NC.  to  improve 
traffic  flow  along  the  eastern  seaboard 
and  to  provide  an  alternate  north/south 
coastal  route  when  missile/space  launch 
and  recovery  activities  preclude  the  use 
of  the  primary  Atlantic  Routes. 
DATES:  Comments  must  be  received  on 
or  before  May  10,  1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA. 
Southern  Region,  Attention:  Manager. 
Air  Traffic  Division,  Docket  \o.  84- 
ASO-25.  Federal  Aviation 
.Administration.  P.O.  Box  20636.  .Atlanta, 
G.'^  30320. 

The  official  docket  may  be  examined 
in  the  Rales  Docket,  weekdays,  except 
Federal  holidays,  between  8. JO  a.m.  and 
5.00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916,  800  Independence 
.Avenue,  SW.,  Washmgton.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  .Airspace- 
Rules  and  Aeronautical  Information 
Division,  .Air  Traffic  Operations  Service. 
Federal  Aviation  Administration,  800 
Independance  Avenue.  SVV., 
Washington.  DC.  20591;  telephone;  (202) 
42&-8626. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identifj'  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Airspace  Docket  No.  84-ASO-25."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  repoil  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
.Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue.  SW„ 
Washington,  D.C.  20vS91,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  of  this  .NPR.M. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  requested  a  copy  of  Advisory 
Circular  No.  11-2  which  describes  the 
application  procedure. 

The  Proposal  I 

The  FAA  is  considering  an 
amendment  to  §  75.100  of  Part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  75J  to  establish  new  Jet  Route  J-207 
between  Miam.i,  FL,  and  Raleigh- 
Durham,  NC.  to  relieve  the  present 
heavy  flow  of  jet  traffic  operating  in  the 
Wilmington,  DE,  Charleston,  SC,  and 
Jacksonville.  FL,  areas.  The  new  J-207 
will  facilitate  a  more  efficient  traffic 
flow  in  the  north/south  coastal  corridor. 
The  route  will  also  serve  as  an  alternate 
for  such  north/south  traffic  when 
missile/space  launch  and  recovery 
activities  preclude  the  use  of  the 


primary  Atlantic  Routes.  Section  75,100 
of  Part  75  of  the  Federal  Aviation 
Regulations  was  repubUshed  in 
Handbook  7400.6A  dated  Januarj-  2. 
1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regxdations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  to  a 
'significant  rule  "  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
Februarv'  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety;  Jet  routes. 

The  Proposed  Amendment 

.Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  75.100  of  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75J  as 
follows: 

J-207     (.New) 

From  Micimi.  FL.  via  INT  Miami 
335'T(335*M)  and  Savy  Cecil,  FL, 
180°T(180*M]  radials:  Navy  Cecil:  Savannah. 
GA:  Florence.  SC:  to  Raleigh-Durham,  NC. 
(Sees.  307(al  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(al  and  13.54(a|);  (49 
U.S.C.  106(g.l  (Revised.  Pub.  L  97-449,  Janua.n,' 
12, 1983)]:  and  14  CFR  H  65) 

Issued  in  Washington,  DC,  on  March  19, 
1985. 

John  W,  Baier, 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc  85-7029  Filed  3-25-85:  845  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

(Release  No.  34-21865;  File  No.  S7-8-84] 

Customer  Protection  Rule 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule  amendment. 
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SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
proposing  amendments  to  Rule  15c3-3 
under  the  Securities  Exchange  Act  of 
1934  ("Act").  Under  the  rule,  the  broker- 
dealer  is  required  to  make  a  weekly 
computation  (or  in  certain  cases  a 
monthly  computation),  as  of  the  close  of 
business  Friday,  to  determine  how  much 
money  it  is  holding  which  is  either 
customer  money  or  money  obtained 
from  use  of  customer  securities  (i.e.. 
formula  credits).  From  that  amount  the 
broker-dealer  substracts  the  amount  of 
money  it  is  owed  by  its  cash  or  margin 
customers  or  by  other  broker-dealers 
because  of  customer  transactions  [i.e.. 
formula  debits).  If  the  credits  exceed  (he 
debits,  the  brok(>r-dealer  must  deposit 
the  excess  by  Tuesday  morning  in  a 
Reserve  Bank  Account.  If  the  debits 
exceed  the  credits,  no  deposit  is 
necessary.  This  process  is  commonly 
referred  to  as  the  Reserve  Formula 
Computation. 

The  proposed  amendments  will,  for 
purposes  of  the  debit  items  of  the 
Reserve  Formula:  (1)  Exclude  the  debit 
balances  of  household  members  and 
other  persons  related  to  broker-dealer 
principals  or  affiliated  in  a  certain  way 
with  a  broker-dealer;  (2)  exclude,  under 
certain  circumstances,  the  debit 
balances  of  accounts  in  which 
"principals  '  of  a  broker-dealer  have 
ownership  interests;  and  (3)  exclude  the 
amount  by  which  a  broker-dealer's 
margin  accounts  receivable  (a  debit 
item)  with  a  single  customer  exceeds 
twenty-five  percent  of  the  net  capital  of 
the  broker-dealer  prior  to  securities 
haircuts  ("tentative  net  capital"). 

The  proposed  amendments  are 
designed  to  assure  that  customers'  funds 
and  securities  held  by  broker-dealers 
are  protected  against  misuse  or 
insolvency.  The  net  effect  of  the 
proposed  amendments  will  be  to  require 
that  greater  deposits  be  made  in  the 
Reserve  Bank  Accounts  of  some  broker- 
dealers. 

DATE;  Comments  to  be  received  by  May 
3. 1985. 

ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 
copies  there  of  with  John  Wheeler, 
Secretary,  Securities  and  Exchange 
Commission.  450  5th  Street.  N.W., 
Washington,  D.C.  20549.  References 
should  be  mad^  to  File  No  87-8-84 
Copies  of  the  submission  and  of  all 
written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Public  Reference  Room,  450  5th  Street. 
N.W..  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A  Macchiaroli,  or  Steven  J. 
Gray,  Ilivision  of  Market  Regulation.  450 


5th  Street,  N.W.,  Washington,  D.C. 
20549,  (202)  272-2904. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  use  of  customer  free  credit 
balances  '  to  finance  the  activities  of 
broker-dealers  has  been  a  matter  of 
concern  to  the  Commission  for  some 
time.  Over  twenty  years  ago.  the  Report 
of  Special  Study  of  Securities  Markets  ^ 
summarized  the  Commissions  finding 
that,  with  the  exception  of  a  few 
jurisdictions,  no  restrictions  existed  on 
the  use  of  free  credit  balances.  The 
Commission  adopted  Rule  15c3-2  in 
response  to  its  findings  However,  that 
Rule  called  only  for  disclosure  and  made 
no  attempt  to  regulate  the  use  of  the  free 
credit  balances  in  the  custody  of  broker- 
dealers,  Based  on  the  1967-70  period  of 
severe  operational  and  financial 
problems  for  broker-dealers.  Congress 
determined  there  existed  a  need  for 
increased  protection  of  customer  funds. 
This  led  to  the  enactment  of  the 
Securities  Investor  Protection  Act  of 
1970  ("SIPA")  as  a  part  of  which 
Congress  directed  the  Commission  to 
adopt  rules  designed  to  protect  customer 
funds  in  the  custody  of  broker-dealers. 
After  a  series  of  proposed  rules  and 
extensive  comments  from  broker- 
dealers  and  others,  the  Commission 
adopted  the  present  Rule  15c3-3. 

Rule  15c3-3  was  designed  to  assure 
that  customers'  funds  (as  well  as 
securities)  held  by  broker-dealers  are 
protected  against  broker-dealer  misuse 
or  insolvency  Ihe  rule  requires,  among 
other  things,  that  a  broker-dealer 
maintain  with  a  bank  or  banks  a 
"Special  Reserve  Bank  Account  for  the 
Exclusive  Benefit  of  Customers" 
("Reserve  Bank  Account ")  and  deposit 
in  this  account  its  reserve  requirement 
as  computed  in  accordance  with  the 
Formula  for  Determination  of  Reserve 
Requirement  For  Brokers  and  Dealers 
("Reserve  Formula").  Exhibit  A  of  the 
Rule.  In  addition,  before  making  a 
withdrawal  from  the  Reserve  Bank 
Account,  a  broker-dealer  must  make  a 
computation  which  shows  that  after  the 
withdrawal  there  is  an  amount 
remaining  in  the  Reser\e  Bank  Account 
at  least  equal  to  that  required  to  be  on 
deposit. 

Under  the  Rule,  a  broker-dealer  is 
required  to  make  a  weekly  computation 


(or  in  certain  cases  a  monthly 
computation),  as  of  the  close  of  business 
Friday,  to  determine  how  much  money  it 
is  holding  which  is  either  customer 
money  or  money  obtained  from  the  use 
of  customer  securities  {i.e..  formula 
credits)  From  that  amount  the  broker- 
dealer  subtracts  the  amount  of  money  it 
is  owed  by  its  cash  or  margin  customers 
or  by  other  broker-dealers  and  certain 
other  entities  because  of  customer 
transactions  {i.e.,  formula  debits).  If  the 
credits  exceed  the  debits,  the  broker- 
dealer  must  deposit  the  excess  by 
Tuesday  morning  in  a  Reserve  Bank 
Account  If  the  debits  exceed  the 
credits,  no  deposit  is  necessary 

One  of  the  purposes  of  the  Reserve 
Formula  is  to  ensure  that  customers' 
funds  held  b\  a  broker-dealer  are 
deployed  only  in  areas  of  the  broker- 
dealer's  business  related  to  servicing  its 
customers  [i.e..  debit  items  in  the 
Reserve  Formula)  or,  to  the  extent  that 
the  funds  are  not  deployed  in  these 
limited  areas,  that  they  be  deposited  in  a 
Reserve  Bank  Account.  Thus,  the 
Reserve  Bank  Account  includes  all 
funds  held  by  a  broker-dealer  that  have 
as  their  source  customer  assets  and 
which  have  not  been  utilized  to  finance 
the  broker-dealer's  customer  related 
transactions.  The  rule  makes  it  unlawful 
for  a  broker-dealer  to  accept  or  use 
customer  funds  to  finance  any  part  of  its 
proprietary  business  activities^  This 
prohibition  applies  as  well  to 
transactions  of  principal  officers, 
directors,  and  general  partners 
("principals  ')  of  a  broker-dealer  and 
thereby  prevents  the  broker-dealer  from 
using  customer  funds  to  finance  the 
insiders'  own  personal  investment 
activities. 

Recent  events,  particularly  the 
financial  failures  of  two  broker-dealers,* 
have  caused  renewed  concern  in  the 
area  of  misuse  of  customer  free  credit 
balances.  Proposed  revisions  to  Rule 
15c3-3  were  recom.mended  by  a 
Committee  of  the  Securities  Industrv 
Association  (  'SIA  ")  in  response  to  the 
problem  of  protecting  customer  free 


'  Free  credit  btilances  are  liabilities  of  a  broker- 
di-aler  to  customers  which  are  8ub|ert  to  immediate 
cash  payment  to  customers  on  demand,  whether 
resulting  from  sales  of  securities,  dividends, 
interest,  deposits  or  otherwise. 

'  Report  of  Special  Study  of  Securities  Marketa  of 
the  Securities  and  Exchange  Commission.HowK 
Doc  No  95.  Pt.  1.  BSth  Cong..  Isl  Sess.  (1963)  pp 
39S-:t97. 


■''  One  of  the  objectives  of  Rule  15c3-3  it  to  inhibit 
the  unwarranted  expansion  of  a  bruker  dealer  t 
business  through  the  use  of  customers  funds 
During  the  1967-70  period,  many  brokcr-deaiers 
expanded  their  trading  activities  and  office  facilities 
through  the  use  ot  customers  funds  Consequently 
the  rule  prohibits  the  utilization  of  customers  funds 
and  customer  derived  funds  in  areas  of  a  broker 
dealer's  business  such  as  underwriting,  trading  and 
overhead. 

♦  For  informaiior  or  ihe  Bel!  and  Beckwifh  and 
Slix  i  Co    Inc  failures  respectively  Sfe  United 
States  \  Edward  P  Wol'rarr.  Ir  Litigation  Release 
No-  9952  lApril  5,  1983,1  27  SEC  Dockei  lOftT-  and: 
SEC\.  StiK  »  Co .  Inc  Litigation  Release  No  9S17 
(December  1. 1981)  and  V.S  v  Masse,  el  al. 
Litigation  Release  No  9791  (October  25. 1962). 
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credit  balances.*  Based  on  the  SIAs 
concerns  and  the  Commission's  beliefs, 
the  Commission  proposed  remedial 
revisions  to  Rule  15c3-3  in  Securities 
Exchange  Act  Release  No.  20655 
(February  15,  1984). 

The  Commission  received  thirty-six 
comment  letters  on  the  proposed 
amendments.  Many  of  the  commentators 
supported  the  stated  objective  of  the 
proposed  amendments;  to  protect 
customers'  funds  held  by  broker-dealers 
from  misuse  or  insolvency,  and  to 
ensure  that  those  funds  are  used  only  to 
service  bona  fide  customer  accounts. 
Many  of  these  same  commentators 
however,  thought  that  the  costs  of 
compliance  (e.g.,  additional 
recordkeeping  and  financing  costs) 
would  exceed  any  benefits  to  be  derived 
from  the  proposal  or  that  the  proposal 
would  not  contribute  toward  the 
attainment  of  the  objective.  In  addition, 
several  commentators  were  concerned 
with  particular  aspects  of  the  original 
proposal.  In  light  of  the  specific 
comments  received,  the  Commission  has 
modified  the  proposed  amendments  as 
discussed  below. 

11.  Discussion 

In  its  Release,  the  Commission 
proposed  three  amendments  to  Rule 
15c3-3.  Each  of  these  amendments  is 
described  below,  along  with  a  summary 
of  the  comments  received  and  the 
modified  amendments  proposed  for 
public  comment  in  this  release. 

The  Commission  believes  that  if  the 
modified  amendments  proposed  below 
had  been  in  place,  certain  broker-dealer 
liquidations  which  cost  the  Securities 
Investor  Protection  Corporation  and, 
indirectly  through  assessments,  the 
broker-dealer  community  many  million 
dollars  might  have  been  avoided.* 
However,  the  Commission  is  aware  that 
the  proposed  amendments  will  result  in 
some  additional  compliance  costs  for 
broker-dealers.  Therefore,  the 
Commission  seeks  comments  on 
whether  the  revised  amendments  will 
further  the  objectives  of  the  rule  and  do 
so  in  a  cost  effective  manner.  Among 
other  things,  the  Commission  solicits 
comment  on  whether  the  proposed 
amendments  will  prove  useful  in 
addressing  the  kind  of  fraudulent  misuse 
of  customer  funds  exhibited  by  Stix  & 
Co.  and  Bell  and  Beckwith.  In  addition, 
the  Commission  seeks  comment  on  the 


'  The  I-  >nini<'n'3  of  ihe  Committee  dre  contained 
in  its  letter  dd'ed  )uly  13.  1983  to  [umes  G.  Stearns, 
Chdirmdn  of  the  Securities  Investor  Protection 
Corpordlion  which  has  been  included  in  Public  File 
No  S7-fl-^4. 

•  As  of  February  8.  1985.  the  failures  of  Bell  and 
Beckwith  and  Stix  A  Co.,  Inc.  cost  Ihe  SIPC  fund 
approximately  $60  million. 


extent  of  the  anticipated  compliance 
costs  associated  with  the  proposed 
amendments.  The  Commission  urges 
commentators  to  be  as  specific  as 
possible  in  identifying  and  estimating 
the  costs  of  compliance  with  the 
proposed  amendments. 

A.  Household  Members.  Related 
Persons  and  Affiliates 

As  stated  in  its  prior  release,  the 
Commission  is  concerned  that  certain 
broker-dealer  principals  have  been  able 
to  utilize  the  securities  accounts  of 
family  members  (or  persons  under  their 
control)  or  affiliates  to  circumvent  the 
prohibition  against  the  use  of  customer 
funds  held  by  their  firms  [i.e..  credit 
items  in  the  Reserve  Formula)  to  finance 
their  own  securities  activities.  The 
Commission  is  concerned  that,  as  was 
the  case  in  the  firm  failures  referred  to 
above,  this  financing  activity  can  lead  to 
a  reduction  or  total  elimination  of  the 
broker-dealer's  reserve  deposit 
requirements  to  the  possible  detriment 
of  bona  fide  public  customers. 

The  Commission  thus  proposed  to  add 
a  paragraph  to  Note  E  of  the  Reserve 
Formula  which  would  provide  that: 

"the  debit  balances  in  the  accounts  of 
household  members  and  other  persons 
related  to  principals  of  a  broker-dealer  or 
affiliated  with  a  broker-dealer  are  not 
"customer"  debit  balances,  and  therefore 
should  not  be  included  in  the  Reserve 
Formula,  unless  it  can  be  shown  that  such 
debit  balances  are  directly  related  to  formula 
credit  items  for  those  same  persons." 

The  Commission  proposed  to  define 
the  terms  "household  members  and 
other  persons  related  to  *  *   *  "  to 
include  parents,  mothers-in-law  or 
fathers-in-law,  husbands  or  wives, 
brothers  or  sisters,  brothers-in-law  or 
sisters-in-law,  childem  or  any  relative  to 
whose  support  the  broker-dealer 
principal  contributes  ^irectly  or 
indirectly. 

Several  of  the  commentators  noted 
that  the  term  "broker-dealer  principal" 
needed  to  be  precisely  defined.  The  term 
was  designed  to  include  partners, 
directors  and  principal  officers  of  a 
broker-dealer.  The  term  "principal 
officer"  has  been  defined  to  include  the 
president,  executive  vice  president, 
treasurer,  secretary  or  any  persons 
performing  a  similar  function  with  such 
broker-dealer.'  The  Commission  now 
proposed  that  the  term  "principal" 
include  the  general  partners  and 
directors  of  a  broker-dealer  and  its 
principal  officers  as  presently  defined. 

Other  commentators  suggested  that 
"household  members  and  other  persons 


related  to be  considered  "non- 
customers"  for  purposes  of  Rule  15c3-3. 
Such  an  approach  would  result  in  the 
exclusion  of  both  the  debits  and  credits 
associated  with  the  particular  account. 
While  appealing  because  of  its 
simplicity,  this  approach  ignores  the  fact 
that  regardless  of  how  they  are  treated 
for  the  Reserve  Formula,  those 
household  members  and  relatives  would 
be  "customers"  for  purposes  of 
SIPA. "Accordingly,  under  SIPA  they 
would  share  in  the  pool  of  customer 
assets  available  in  the  event  of  a  broker- 
dealer  liquidation.  The  Commission 
believes,  therefore,  that  it  would  be 
inappropriate  to  exclude  the  credit  items 
of  household  members  and  other  related 
persons. 

Some  commentators  suggested  that 
the  proposed  definition  for  "household 
members  and  other  persons  related  to 
*  *   *"  was  too  broad  and  that  a 
narrower  definition  would  be  more 
appropirate.  Only  one  commentator, 
however,  suggested  an  alternative  to  the 
proposed  definition.  That  commentator 
would  only  include  parents,  spouses  and 
minor  childern  in  the  definition.  The 
Commission  believes  that  definition 
would  be  too  restrictive  and  would  not 
necessarily  eliminate  the  ability  of 
principals  of  a  broker-dealer  to 
accomplish  indirectly  what  Rule  15c3-3 
prohibits  them  from  doing  directly.  The 
Commission  believes  the  broader 
definition  of  "household  members  and 
other  related  persons"  would  not  overly 
burdensome  particularly  since  it  is  the 
same  definition  as  that  used  in  the  rules 
of  the  National  Association  of  Securities 
Dealers,  Inc.  (NASD").»  Consequently, 
the  Commission  is  reproposing  its 
original  proposed  definition  of 
"household  members  and  other  related 
persons"  for  public  comment. •"  But  the 
Commission  again  seeks  comment  not 
only  on  the  appropriateness  of  the 
proposed  definition  but  also  possible 
alternative  definitions. 

In  the  prior  release,  the  Commission 
also  took  note  of  the  fact  that  the 
persons  (other  than  principal  officers, 
directors  or  partners)  controlling  a 
broker  or  dealers,  such  as  its  parent,  or 
under  its  control  or  under  com.Tion 
control  are  "customers"  of  the  broker- 
dealer  for  purposes  of  Rule  15c3-3.  Since 
this  is  equivalent  to  having  bona  fide 
customers  finance  the  activities  of  the 
broker  or  dealer  itself,  it  was  proposed 


'  See  Securities  Exchanga  Release  No.  9922.  38  FR 
1"37  llanuary  2, 1973). 


"See  Section  16(2)  of  SIPA. 

"  See  "Free-Riding  and  Withholding" 
Inlerpretation  of  Article  III.  Section  1  Paragraph 
2151  of  the  NASDs  Rules  of  Fair  Practice 

'°  Unlike  Ihe  original  proposal,  the  present 
definiliun  includes  sons-in-law  or  daughlers-in-law 
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to  eliminate  these  debits  from  item  10  of 
the  formuld,  except  to  the  extent  that  the 
broker-dealer  can  demonstrate  that  such 
debit  balances  are  directly  related  to 
formula  credit  items.  No  adverse 
comments  were  received  on  this  aspect 
of  the  proposal.  Nevertheless, 
commentators  are  again  requested  to 
comment  on  this  aspect  of  the  proposal. 

B.  Joint  Accounts,  Etc. 

In  Securities  Exchange  Act  Release 
No.  20655  the  Commission  proposed  a 
revision  of  an  earlier  interpretation 
(issued  in  Securities  Exchange  Act 
Release  No.  9922)  regarding  the 
definition  of  the  term  "customer"  for 
purposes  of  Rule  15c3-3.  In  that  earlier 
release,  a  joint  account,  custodian 
account,  participation  in  a  hedge  fund  or 
limited  partnership,  or  a  similar  type 
account  or  arrangement  by  a  person 
who  would  be  excluded  from  the 
definition  of  customer  (i.e.,  a  general 
partner,  director  or  principal  officer  of  a 
broker-dealer)  with  persons  includible 
in  the  definition  of  customer,  was 
considered  a  customer's  account.  The 
proposal  would  have  treated  those 
accounts  as  non-customer  accounts 
insofar  as  the  debit  items  in  the  Reserve 
Formula  were  concerned,  unless  the 
broker-dealer  demonstrated  that  the 
debits  were  directly  related  to  formula 
credit  items. 

Several  commentators  suggested  that 
this  proposal  was  too  broad  in  that  a 
minimal  interest  held  by  a  "non- 
customer"  would  result  in  the  exclusion 
of  the  entire  debit  balance  unless  the 
broker-dealer  demonstrated  that  the 
debits  were  directly  related  to  formula 
credit  items.  Some  suggested  that  the 
debit  balance  should  be  excluded  only  if 
the  person  defined  to  be  a  non-customer 
has  a  controlling  interest  in  the  account. 

Based  on  the  comments  received,  the 
Commission  has  modified  its  proposed 
note  E(6|  to  the  Reserve  Formula  as 
follows:  If  the  non-customer  has  less 
than  a  five  percent  ownership  interest  in 
the  subject  account,  then  the  entire  debit 
balance  will  be  included  in  the  formula; 
if  such  percentage  ownership  is  between 
five  percent  and  fifty  percent,  then  the 
portion  of  the  debit  balance  attributable 
to  the  non-customer  will  be  excluded 
from  the  formula  and  the  remainder  of 
the  debit  balance  will  be  included  in  the 
formula,  unless  the  broker-dealer  can 
demonstrate  that  such  debit  balances 
are  directly  related  to  credit  items  in  the 
formula;  if  such  percentage  ownership 
by  a  non-customer  is  greater  than  fifty 
percent,  then  the  entire  debit  balance 
shall  be  excluded  from  the  formula 
unless  the  broker-dealer  can 
demonstrate  that  such  debit  balances 


are  directly  related  to  credit  items  in  the 
formula. 

C  Concentration  Provision 

Finally,  the  Commission's  proposal 
would  have  provided  that  debit 
balances  in  margin  accounts  must  be 
reduced  by  the  amount  by  which  a 
single  customer  s  margin  debit  balance 
exceeds  ten  percent  of  the  aggregate  of 
all  debit  balances  in  customers'  margin 
accounts  included  in  Item  10  of  the 
Reserve  Formula. 

Many  of  the  commentators  slated  that 
they  believed  that  the  proposed  revision 
would  be  unfair  to  small  and  medium 
sized  firms  in  that  there  would  be  a 
greater  likelihood  of  a  single  customer 
comprising  a  significant  percentage  of 
the  aggregate  debit  balances  in  those 
firms  than  would  be  the  case  in  a  larger 
firm.  In  particular,  they  believed  that  a 
firm  should  not  be  required  to  exclude  a 
concentrated  debit  from  the  formula  if  it 
could  demonstrate  that  such  debit 
balance  is  directly  related  to  credit 
items  in  the  formula,  as  is  the  case  with 
the  Commission's  other  proposed 
revisions  to  the  formula.  In  addition, 
many  commentators  believed  that  a 
concentration  test  tied  to  the  firm's 
tentative  net  capital,  rather  than 
aggregate  debits,  would  be  a  more 
appropriate  means  of  measuring  a  firm's 
ability  to  manage  the  credit  risk 
associated  with  any  one  account. 

Several  commentators  suggested  that 
reporting  a  concentrated  debit  to  the 
broker-dealer's  self-regulatory 
organization  (possibly  as  part  of  the 
monthly  FOCUS  Report)  might  be  an 
alternative  to  the  revision  proposed  by 
the  Commission.  Other  commentators 
stated  their  belief  that  any 
concentration  charge  should  take  into 
account  the  quality,  diversity,  and 
marketability  of  the  collateral  securing 
the  margin  debit.  Finally,  some 
commentators  stated  their  belief  that  the 
applicability  of  the  concentration  charge 
to  omnibus  accounts  was  unclear. 

Based  on  the  comments  received,  the 
Commission  believes  it  appropriate  to 
modify  the  proposed  concentration 
prevision.  First,  the  proposed 
amendment  will  make  clear  that  a 
concentrated  debit  balance  may  be 
included  in  the  formula  to  the  extent 
that  it  is  directly  related  to  credit  items 
in  the  formula.  Second,  the 
concentration  charge  will  be  based  on 
the  amount  of  the  broker-dealer's 
tentative  net  capital  rather  than  its 
overall  margin  debt  and  is  proposed  at  a 
level  of  25  percent.  Finally,  the  modified 
concentration  provision  will  make  clear 
that  the  Commission  does  not  intend  it 
to  apply  to  omnibus  accounts. 


The  Commission  believes  its  revised 
proposal  \s  a  more  effective  and  less 
burdensome  niethod  of  deaimt  with 
concentrated  margin  debits  than  either 
attempting  to  develop  objective  criteria 
for  the  evaluation  of  collateral  securing 
such  debits  or  creating  additional 
reporting  requirements.  The  Commission 
does  not  believe  that  it  is  feasible  for  it 
to  develop  objective  criteria  which 
would  satisfactorily  account  for  the 
quality,  diversity,  and  marketability  of 
the  collateral  securing  margin  debt  m  all 
cases. 

The  Commission  is  concerned  that  an 
additional  reporting  requirement  will  be 
burdensome  and  will  not  be  as  effective 
as  the  proposal  in  dealing  with 
concentrated  margin  debt.  The 
Commission  does  believe,  however,  that 
a  flexible  approach  to  the  treatment  of 
concentrated  margin  debits  is 
appropriate  and  t.'ierefore  proposes  that, 
in  situations  where  a  broker-dealer  is 
maintaining  a  margin  debit  which 
exceeds  the  threshold  proposed  herein, 
the  broker-dealer  may  apply  to  its 
designated  examining  authority  ("DEA") 
which  may  gran*  a  partial  or  plenary 
exception  from  the  concentration 
provision.  The  Commission  believes  this 
approach  is  preferable  to  an  additional 
reporting  requirement.  The  threshold 
level  (twenty-five  percent  of  a  broker- 
dealer's  tentative  net  capital)  at  which 
the  concentration  provision  will  become 
effective  is  high  enough  to  ensure  that 
only  situations  of  extreme  concentration 
of  margin  debits  will  be  affected.  A 
lower  threshold  would  seem  to  be 
necessary  for  a  reporting  requirement  in 
order  to  allow  sufficient  time  to  respond 
to  problematic  situations.  The 
Commission  seeks  comment  on  this 
matter.  Specifically,  commentators  are 
asked  whether  a  reporting  requirement 
would  be  an  effective  alternative  to  the 
concentration  provision  proposed  and 
whether  a  reporting  requirement  would 
be  preferable  even  if  it  meant  a  lower 
threshold  (for  example,  ten  percent  of 
tentative  net  capita!). 

The  DEA's  exemptive  authority  also 
should  permit  the  alleviation  of  any 
unnecessary  burdens  on  smaller  broker- 
dealers,  where  an  anah  sis  of  the 
collateral  securing  the  margin  debt 
suggests  that  the  concentration  with  one 
custom.er  does  not  raise  concerns  over 
the  financial  stability  of  the  broker- 
dealer.  The  Commission  seeks  comment 
on  potential  administrate  e  problems 
with  this  aspect  of  the  proposal.  For 
example,  how  much  time  will  the  DEA's 
require  for  the  review  and  what  shouid 
be  the  status  of  the  concentrated 
account  during  that  time  period?  How 
should  a  change  in  the  composition  of 


the  collateral  securing  a  concentrated 
debit  balance  be  dealt  with?  For 
example,  should  the  DEA's  granting  of 
an  exception  be  conditioned  on  the 
broker-dealer's  agreement  to  send 
notification  of  any  change  in  the 
collateral? 

HI.  Statutory  Basis 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  Sections 
15(c)(3).  17  and  23(a)  thereof.  15  L'.S.C. 
78o(c)(3).  78q  and  78w(a).  the 
Commission  proposes  to  amend 
§  240.15C3-3  in  Part  240  of  Chapter  II  of 
Title  17  of  the  Code  of  Federal 
Regulations  in  the  manner  set  forth 
below. 

IV.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
the  proposed  amendments  to  Rule  15c3- 
3.  The  Analysis  notes  that  the  objective 
of  the  proposed  amendments  is  to 
further  the  purposes  of  Rule  15c3-3 
which  are  to  assure  that  customer  funds 
and  securities  held  by  broker-dealers 
are  protected  against  broker-dealer 
misuse  or  insolvency.  The  Analysis 
states  that  the  proposed  amendments 
will  subject  small  broker-dealers  to 
some  additional  recordkeeping 
requirements  and  may  require  some 
broker-dealers  to  mamtain  additional 
customer  money  in  their  Reserve  Bank 
Accounts.  The  Analysis  notes  that  the 
Commission  is  specifically  seeking 
comment  on  whether  there  should  be 
exemptions  from  the  coverage  of  the 
proposed  amendments  and  whether  the 
proposed  threshold  amount  of  $50,000, 
below  which  the  concentration 
provision  regarding  margin  accounts 
would  not  be  applicable,  is  appropriate 
or  whether  some  other  amount  would  be 
more  appropriate. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contactmc;  Steven  J.  Gray.  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission.  Washington, 
D.C.  20549.  (202)  272-2807. 

Lists  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

V.  Text  of  the  Proposed  .Amendments 

In  accordance  with  the  foregoing,  it  is 
proposed  to  amend  17  CFR  Part  240  as 
follows: 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  By  revising  paragraph  (a)(1)  of 
§  240.15c3-3,  and  by  adding  paragraphs 
(a)(ll).  (a)(12)  and  (a)(13),  to  read  as 
follows: 

§  240. 1 5c3-3    Customtr  protection- 
reserves  and  custody  of  securities 

(a)  *  •  • 

(I)  The  term  "customer"  shall  mean 
any  person  from  whom  or  on  whose 
behalf  a  broker  or  dealer  has  received  or 
acquired  or  holds  funds  or  securities  for 
the  account  of  that  person.  The  term 
shall  not  include  a  broker  or  dealer  or  a 
registered  municipal  securities  dealer. 
The  term  shall  not  include  general 
partners  or  directors  or  principal  officers 
of  the  broker  or  dealer  or  any  other 
person  to  the  extent  that  that  person  has 
a  claim  for  property  or  funds  which  by 
contract,  agreement  or  understanding,  or 
by  operation  of  law.  is  part  of  the  capital 
of  the  broker  or  dealer  or  is 
subordinated  to  the  claims  of  creditors 
of  the  broker  or  dealer.  The  term 
customer  shall,  however,  include  a 
broker  or  dealer  to  the  extent  that  the 
broker  or  dealer  maintains  an  omnibus 
account  for  the  account  of  customers 
with  the  broker  or  dealer  in  compliance 
with  Regulation  T  under  the  Securities 
Exchange  Act  of  1934. 

•  •         *         •         • 

(II)  The  term  "principal  officer"  shall 
mean  the  president,  executive  vice 
president,  treasurer,  secretary  or  any 
other  person  performing  a  similar 
function  with  the  broker  or  dealer. 

(12)  The  term  "household  members 
and  other  persons  related  to  principals" 
includes  parents,  mothers-in-law  or 
fathers-inlaw.  husbands  or  wives, 
brothers  or  sisters,  brothers-in-law  or 
sisters-in-law,  children,  sons-in-law  or 
daughters-in-law  and  any  relative  to 
whose  support  a  principal  contributes 
directly  or  indirectly.  For  purposes  of 
this  paragraph  (a)(12),  a  principal  shall 
be  deemed  to  be  a  director,  general 
partner,  or  principal  officer  of  the  broker 
or  dealer. 

(13)  The  term  "affiliated  person" 
includes  any  person  who  directly  or 
indirectly  controls  a  broker  or  dealer  or 
any  person  who  is  directly  or  indirectly 
controlled  by  or  under  common  control 
with  the  broker  or  dealer.  Ownership  of 
10%  or  more  of  the  common  stock  of  the 
relevant  entity  will  be  deemed  prima 
facia  control  of  that  entity  for  purposes 
of  this  paragraph. 

•  •         •         •         « 

2.  By  adding  paragraphs  4.  5  and  6  to 
Note  E  of  §  240.15c-3a  as  follows: 


§  240. 1 5c3-3a    Exhibit  A— formula  for 
determination  of  reserve  requirement  for 
brokers  and  dealers  under  §  240.1Sc3-3. 
Note  E  *  •  • 

(4)  Debit  balances  in  cash  and  margin 
accounts  of  household  members  and  other 
persons  related  to  principals  of  a  broker  or 
dealer  and  debit  balances  in  cash  and  margin 
accounts  of  persons  affiliated  with  a  broker 
or  dealer  shall  be  excluded  from  the  Reserve 
Formula,  unless  the  broker  or  dealer  can 
demonstrate  that  such  debit  balances  are 
directly  related  to  credit  items  in  the  formula. 

(5)  Debit  balances  in  margin  accounts 
(except  for  omnibus  accounts)  shall  be 
reduced  by  the  amount  by  which  any  single 
customer's  debit  balance  exceeds  25%  (to  the 
extent  such  amount  is  greater  than  $50,(XX))  of 
the  broker-dealer's  tentative  net  capital  [i.e.. 
net  capital  prior  to  secu.'ities  haircuts)  unless 
the  broker  or  dealer  can  demorisTrate  that  the 
debit  balance  is  directly  related  to  credit 
items  in  the  Reserve  Formula.  Related 
accounts  (e^..  the  separate  accounts  of  an 
individual,  accounts  under  common  control 
or  subject  to  cross  guarantees)  shall  be 
deemed  to  be  a  single  customer's  accounts 
for  purposes  of  this  provision.  If  the 
registered  national  securities  exchange  or  the 
registered  national  securities  associaticn 
designated  pursuant  to  17  CFR  240  17d-l  as 
having  responsibility  for  examining  the 
broker  or  dealer  ("designated  examining 
authority")  is  satisfied,  after  taking  into 
account  the  circumstances  of  the 
concentrated  account  includins  the  quality, 
diversity,  and  marketiibility  of  the  collateral 
securing  the  debit  balances  of  margin 
accounts  subject  to  this  provision,  that  the 
concentration  of  debit  balances  is 
appropriate,  then  such  designated  examining 
authority  may  grant  a  partial  or  plenary 
exception  from  this  provision.  Each  such 
designated  examining  authority  shall  make 
and  preserve  for  a  period  of  not  less  than 
three  years  a  record  of  each  exception 
granted  pursuant  to  this  provision  which 
shall  contain  a  summary  of  the  justification 
for  the  granting  of  the  exception. 

(6)  Debit  balances  of  joint  accounts, 
custodian  accounts,  participations  in  hedge 
funds  or  limited  partnerships  or  similar  type 
accounts  or  arrangements  of  a  person  who 
would  be  excluded  from  the  definition  of 
customer  ("non-customer")  with  persons 
includible  in  the  definition  of  customer  shall 
be  included  in  the  Reserve  Formula  in  the 
following  manner:  if  the  percentage 
ownership  of  the  non-customer  is  less  than  5 
percent  then  the  entire  debit  balance  shall  be 
included  in  the  formula;  if  such  percentage 
ownership  is  between  5  percent  and  50 
percent  then  the  portion  of  the  debit  balance 
attributable  to  the  non-customer  shall  be 
excluded  from  the  formula  unless  the  broker 
or  dealer  can  demonstrate  that  the  debit 
balances  is  directly  related  to  credit  items  in 
the  formula;  if  such  percentage  ownership  is 
greater  than  50  percent,  then  the  entire  debit 
balance  shall  be  excluded  from  the  formula 
unles  the  broker  or  dealer  can  demonstrate 
that  the  debit  balance  is  directly  related  to 
credit  items  in  the  formula. 

By  (he  Commission. 
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Dated;  March  19.  1985. 
lohn  Wheeler, 
Secretary. 

[FR  Doc.  85-7128  Filed  3-25-«5,  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

(Docket  No.  RM79-76-241  (Kentucky-4)) 

High-Cost  Gas  Produced  From  Tight 
Formations,  Kentucky;  Notice  of 
Proposed  Rulemaking 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978,  15  U.S.C.  3301-3432 
(1982)  to  designate  certain  types  of 
natural  gas  as  high-cost  gas  where  the 
Commission  determines  that  the  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs. 
Under  sectfon  107(c)(5).  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
271.703  (1983)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  contains  the 
recommendation  of  the  Commonwealth 
of  Kentucky  that  the  "Comiferous-Dig 
Six"  Formation  of  the  Hunton  Group 
and  the  "Clinton"  Formation  of  the  Crajj 
Orchard  Group  be  designated  as  tight 
formations  under  §  271.703(d). 

DATES:  Comments  on  the  proposed  rule 
are  due  on  May  6,  1985.  Public  Hearing: 
No  public  hearing  is  scheduled  in  this 
docket  as  yet.  Written  requests  for  a 
public  hearing  are  due  on  April  4,  1985. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Gmgold,  (202)  357-5491.  or  C. 
W.  Gray.  )r.,  (202)  35~-«731. 

SUPPLEMENTARY  INFORMATION: 

Issued  March  20. 1985. 


I.  Background 

On  December  4,  1984.  the 
Commonwealth  of  Kentucky  (Kentucky) 
submitted  to  the  Commission  a 
recommendation,  in  accordance  with 
§  271.703  of  the  Commission's 
regulations  (18  CFR  271.703(1983)),  that 
the  "Corniferous-Big  Six"  Formation  of 
the  Hunton  Group  and  the  "Clinton" 
Formation  of  the  Crab  Orchard  Group 
located  in  Lawrence  and  Johnson 
Counties,  Kentucky,  be  designated  as 
tight  formations.  This  Notice  of 
Proposed  Rulemaking  is  issued  under 
§  271.703(c)(4)  to  determine  whether 
Kentucky's  recommendation  that  the 
"Comiferous-Big  Six"  Formation  of  the 
Hunton  Group  and  the  "Clinton" 
Formation  of  the  Crab  Orchard  Group 
be  designated  as  tight  formations  should 
be  adopted.  Kentucky's  recommendation 
and  supporting  data  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

II.  Description  of  Recommendation 

Kentucky  recommends  that  the 
"Comiferous-Big  Six"  Formation  of  the 
Hunton  Group  and  the  "Clinton" 
Formation  of  the  Crab  Orchard  Group  in 
Lawrence  and  Johnson  Counties  in 
eastern  Kentucky,  except  for  excluded 
areas  as  shown  on  maps  on  file  with  the 
Commission,  be  designated  as  tight 
formations. 

The  "Corniferous-Big  Six"  formation 
is  a  lower  Devonian  through  middle 
Silurian  marine  deposit  with 
interbedded  layers  of  dolomitic 
limestone,  calcareous  dolomite,  and 
sandstone.  Individual  formations  that 
comprise  the  interval  from  oldest  to 
youngest  are  the  (1)  Keefer  Sandstone, 
(2)  Lockport  Dolomite.  (3)  Salina 
Formation,  (4)  Helderberg  Limestone,  (5) 
Oriskany  Sandstone,  and  (6)  Onondaga 
Limestone.  The  interval  is  found 
between  the  underlying  Silurian  Rose 
Hill  Shale  and  the  overlying  Devonian 
Ohio  Shale.  The  average  depth  to  the 
lop  of  the  "Corniferous-Big  Six" 
Formation  ranges  from  2.900  feet  in  the 
east  to  1,750  feet  in  the  west  and  has  a 
thickness  ranging  from  500  to  775  feet  in 
the  recommended  area. 

The  "Clinton"  Formation  is  a  lower 
Silurian  marine  sandstone  deposit.  The 
interval  is  found  between  the  overlying 
Rose  Hill  Shale  and  the  underlying 
Brassfield  Dolomite.  The  average  depth 
to  the  top  of  the  "Clinton"  Formation 
ranges  from  2,460  feet  in  the  west  to 
4,050  feet  in  the  east  and  has  a  thickness 
ranging  from  0  to  35  feet  in  the 
recommended  area. 

III.  Discussion  of  Recommendation 

Kentucky  claims  in  its  submission  that 
evidence  gathered  through  information 


and  testimony  presented  at  a  public 
hearing  in  Frankfort  convened  by 
Kentucky  on  this  matter  demonstrates 
that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
recommended  formations,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  §  271.703(c)(2)(i)(B);  and 

(3)  No  well  drilled  into  the 
recommended  formations  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day. 

Kentucky  further  asserts  that  existing 
State  and  Federal  Regulations  assure 
that  development  of  the  formations  will 
not  adversely  affect  any  fresh  water 
aquifers. 

Accordingly,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  .\o,  97.  [Reg. 
Preambles  1977-1981]  FERC  Stats,  and 
Regs.  1J30.180  (1980),  the  Director  gives 
notice  of  the  proposal  submitted  by 
Kentucky  that  the  "Corniferous-Big  Six" 
Formation  of  the  Hunton  Group  and  the 
"  Clinton"  Formation  of  the  Crab 
Orchard  Group  as  described  and 
delineated  in  Kentucky's 
recommendation  as  filed  with  the 
Commission,  be  designated  as  tight 
formations  under  §  271.703. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regula'tory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC. 
20426.  on  or  before  May  6. 1985.  Each 
person  submitting  a  comment  should 
indicate  that  the  comment  is  being 
submitted  in  Docket  .\o.  R.Nr9-76-241 
(Kentucky-4)  and  should  give  reasons 
including  supporting  data  for  any 
recommendations.  Comments  should 
include  the  name,  title,  mailing  address, 
and  telephone  number  of  one  person  to 
whom  communications  concerning  the 
proposal  may  be  addressed.  An  original 
and  14  conformed  copies  should  be  filed 
with  Secretary  of  the  Co.mmission. 
Written  com.T.ents  will  be  available  for 
public  inspection  at  the  Commission's 
Division  of  Public  Information,  Room 
1000,  825  North  Capitol  Street.  NE.. 
Washington,  DC.  during  business  hours. 

Any  persons  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
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notify  the  Commission  in  writing  that 
they  want  to  make  an  oral  presentation 
and  so  request  a  public  hearing.  The 
person  shall  specify  the  amount  of  time 
requested  at  the  hearing,  and  should  file 
the  request  with  the  Secretary  of  the 
Commission  no  later  than  April  4, 1985. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price,  Tight 
formations. 

Accordingly,  the  regulations  in  Part 
271,  Subchapter  H.  Chapter  I,  Title  18, 
Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
the  Commission  adopts  Kentucky's 
recommendation. 
Kenneth  A.  Williams, 

Director.  Office  of  Pipeline  and  Producer 
Regulation. 

PART  271— {AMENDED! 

Section  271.703  is  amended  as  follows: 

1.  The  authority  citation  for  Part  271 
reads  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101  et  seq.; 
Natural  Gas  Policy  Act  of  1978,  is  U.S.C. 
3301-3432;  Administrative  Procedure  Act,  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
adding  paragraph  (d)(211)  to  read  as 
follows: 

§  271.703     Tight  formations. 


(d)  Designated  tight  formations. 
•         •         •         *         * 

(190)  through  (210)  [RESERVED] 

(211)  "Corniferous-Bix  Six  '  Formation 
of  the  Hun  ton  Group  and  the  "Clinton" 
Forma! ion  of  the  Crab  Orchard  Group  in 
Kentu,.l<y  RM79-76-241  (Kentucky^. 

(i)  Delineation  of  formations.  The 
"Corniferous-Dig  Six"  Formation  of  the 
Hunton  Group  and  the  "Clinton" 
Fo-mation  of  the  Crab  Orchard  Group  is 
found  in  Lawrence  and  Johnson 
Counties,  Kentucky.  Several  areas  in 
these  counties  are  e.xcluded  from  the 
designation  and  are  shown  on  maps  on 
file  with  the  Commission. 

(li)  Depth.  The  average  depth  to  the 
top  of  the  "Comiferous-Big  S:.x" 
Formation  ranges  form  2,900  feet  in  the 
east  to  1,750  feet  in  the  west  and  has  a 
thickness  ranging  from  500  to  775  feet.  It 
is  overlain  by  the  Devonian  Ohio  Shale 
and  underlain  by  the  Silurian  Rose  Hill 
Shale.  The  average  depth  to  the  top  of 
the  "Clinton"  Formation  ranges  from 
2,460  feel  in  the  west  to  4,050  feet  in  the 
east  and  has  a  thickness  ranging  from  0 
to  35  feet.  It  is  overlain  by  the  Rose  Hill 


Shale  and  underlain  by  the  Brassfield 
Dolomite. 

|FR  Doc.  85-7065  Filed  $-25-85;  8:45  am] 
BILUNQ  CODE  1717-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1304 

Records  and  Reports  of  Registrants; 
Changes  In  Record  Requirements  for 
Individual  Practitioners 

AGENCY:  Drug  Enforcement 

Administration.  Justice. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Section  514  of  the  Diversion 
Control  Amendments,  which  was 
included  in  the  Comprehensive  Crime 
Control  Act  of  1984  (Pub.  L.  98^73), 
effective  October  12, 1984,  amends  the 
Controlled  Substances  Act  at  21  U.S.C. 
827(c)(1)(A)  and  21  U.S.C.  827(c)(1)(B). 
Section  827  of  the  Controlled  Substances 
Act  describes  records  which  are 
required  to  be  kept  by  DEA  registrants. 
The  amended  paragraphs  in  section  827 
listed  above  make  certain  recordkeeping 
requirements  inapplicable  to 
practitioners  who  dispense  controlled 
substances  in  the  lawful  course  of 
professional  practice.  The  legislative 
history  relating  to  these  newly  amended 
paragraphs  states  the  purpose  of  the 
amendment  is  to  clarify  the 
recordkeeping  requirements  for 
practitioners  and  to  remove  the 
distinction  between  records  required  for 
narcotic  and  nonnarcotic  controlled 
substances.  The  changes  in  21  CFR 
1304.03  are  a  direct  reflection  of  the 
statutory  amendment. 
DATE:  Written  comments  and  objections 
must  be  received  on  cr  before  April  25, 
1985. 

ADDRESS;  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Administrator.  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice,  1405  I  Street, 
N.W.,  Washington,  D.C.  20537, 
Attention:  DEA  Federal  Register 
Representative. 

FOR  FURTHER  INFORMATION  CONTACT: 

G.  Thomas  Gitchel,  Chief,  Diversion 
Operations  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  1405  I  Street,  N  W., 
Washington,  DC.  20537.  (202-633-1216). 
SUPPLEMENTARY  INFORMATION:  Title  21 
Code  of  Federal  Regulations  1304.03  (b) 
and  (c)  currently  reflect  the 
recordkeeping  exceptions  for  individual 
practitioners  found  in  21  U.S.C.  827 


(c)(1)(A)  and  {c)(l)(B)  as  they  read  prior 
to  enactment  of  Pub.  L.  98-473,  the 
Comprehensive  Crime  Control  Act  of 
1984.  Contained  within  this  new  Art  are 
the  Diversion  Control  Amendments. 
These  amendments  to  the  Controlled 
Substances  Act  were  enacted  by 
Congress  for  the  purpose  of 
strengthening  the  authority  to  prevent 
diversion  of  controlled  substances.  This 
purpose  is  made  clear  in  the  legislative 
history  of  the  amendments.  The  purpose 
of  section  514  of  the  Diversion  Control 
Amendmemts,  which  amends 
827(c)(1)(A)  and  827(c)(1)(B)  of  the 
Controlled  Substances  Act  is  to  clarify 
and  simplify  the  language  describing  the 
records  required  to  be  kept  by 
practitioners  who  prescribe,  administer 
and  dispense  controlled  substances. 
One  major  change  is  the  removal  of  the 
distinction  between  records  required  for 
narcotic  versus  nonnarcotic  controlled 
substances.  The  amendments  require 
the  same  records,  or  exempt  the  keeping 
of  records,  based  on  type  of  dispensing 
activity  and  not  on  type  or  schedule  of 
controlled  substances.  The  acti.'ity  of 
prescribing  controlled  substances  in 
Schedules  II,  III,  IV  and  V  continues  to 
be  exempt  from  recordkeeping  under  the 
Act.  This  is  reflected  in  the  revised  21 
CFR  1304.03(c).  Administering- of 
controlled  substances  in  Schedules  II, 
III,  IV  and  V  only  requires  that  records 
be  maintained  if  the  practitioner 
regularly  administers  and  dispenses 
controlled  substances  to  patients  and 
also  charges  for  such  services.  The 
charge  may  be  a  separate  one,  or 
included  in  a  fee  which  includes  all 
professional  services.  The  provisions  for 
records  when  controlled  substancps  are 
administered  are  found  in  the  newly 
revised  21  CFR  1.304.03(d).  Those 
individual  practitioners  who  dispense 
controlled  substances  other  than  by 
prescribing  or  administering,  for 
example,  providing  controlled 
substances  to  a  patient  to  be  taken  at  a 
later  time,  are  required  to  keep  records 
in  the  form  specifically  outlined  in  21 
CFR  1304.17b  and  1304.24.  Pursuant  to 
the  authority  vested  in  the  Attorney 
General  by  21  U.S.C.  821  and  871(b)  as 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  and 
redelegated  to  the  Deputy  Assistant 
Administrator  of  the  Office  of  Diversion 
Control  by  28  CFR  0.100  and  0.104,  the 
Deputy  Assistant  Administrator  hereby 
hereby  proposes  that  21  CFR  Part  1304 
be  amended  as  follows: 

List  of  Subjects  in  21  CFR  Part  1304 

Drug  traffic  control.  Reporting  and 
recordkeeping  requirements. 
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PART  1304— [AMENDEDl 

1.  The  authority  citation  for  Part  1304 
reads  as  follows: 

Authority:  Pub.  L.  98-473;  98  Stat.  2074  (21 

U.S.C.  827). 

2.  Section  1304.03  is  amended  by 
revising  paragraphs  (b)  and  (c),  adding  a 
new  (dj  and  redesignating  existing 
paragraphs  (d),  (e)  and  [f]  as  (e),  (f)  and 
(g)  respectively: 

§  1304.03    Persons  required  to  keep 
records  and  file  reports. 
"  •         •         *         • 

(b)  A  registered  individual 
practitioner  is  required  to  keep  records, 
as  described  in  §1304.04.  of  controlled 
substances  in  Schedules  II,  III,  IV  and  V 
which  are  dispensed,  other  than  by 
prescribing  or  administering,  in  the 
lawful  course  of  professional  practice. 

(c)  A  registered  individual  practitioner 
is  not  required  to  keep  records  of 
controlled  substances  in  Schedules  II, 
III.  IV  and  V  which  are  prescribed  in  the 
lawful  course  cf  professional  practice, 
unless  such  substances  are  prescribed  m 
the  course  of  maintenance  or 
detoxification  treatment  of  an 
individual. 

(d)  A  registered  individual 
practitioner  is  not  required  to  keep 
records  of  controlled  substances  listed 
in  Schedules  II.  Ill,  IV  and  V  which  are 
administered  in  the  lawful  course  of 
professional  practice  unless  the 
practitioner  regularly  engages  in  the 
dispensing  or  administering  of 
controlled  substances  and  charges 
patients,  either  separately  or  together 
with  charges  for  other  professional 
.services,  for  substances  so  dispensed  or 
administered.  Records  are  required  to  be 
kept  for  controlled  substances 
administered  m  the  course  of 
maintenance  or  detoxification  treatment 
of  an  individual. 

3.  Section  1304.03  is  further  amended 
by  changing  the  reference  to  paragraphs 
(d)  and  (e)  in  newly  designated 
paragraph  (g)  to  read  paragraphs  (e)  and 
(f)  respectively. 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  proposal  will 
have  no  significant  impact  upon  small 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.  A 
very  small  percentage  of  registered 
individual  practitioners  are  regular 
dispensers  of  controlled  substances.  As 
some  records  are  alreadj  required  to  be 
kept  by  the  current  regulation,  the 
increased  requirements  for  certain 
controlled  substances  are  minimal. 

Pursuant  to  section  3(c)(3)  and 


3(e)(2)(B)  of  the  Executive  Order  12291, 
this  proposed  action  has  been  submitted 
for  review  by  the  Office  of  Management 
and  Budget,  and  approval  of  that  Office 
has  been  requested  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501.  et  seq. 

Dated:  March  5. 1985. 
Gene  R.  llaislip, 

Dtpu'.y  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  85-6176  Filed  3-25-85;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  885 

(Docket  No.  R-85-1227;  FR-2066) 

Loans  for  the  Elderly  or  Handicapped: 
Interest  Rate  Adjustments 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 

Commissioner,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  is  proposing 
to  amend  24  CFR  §  885.410(g).  which 
governs  the  establishment  of  the  interest 
rate  for  direct  loans  for  housing  for  the 
elderly  or  handicapped  under  section 
202  of  the  Housing  Act  of  1959.  Lender 
the  proposed  rule,  the  Secretary  would 
set  the  mterest  rate  for  loans  at  or  below 
a  prescribed  rate  ceiling.  The  interest 
rate  determination  would  be  announced 
annually  by  placing  a  notice  in  the 
Federal  Register.  This  notice  would 
include  a  statement  explaining  the  basis 
of  the  interest  rate  determination,  if  the 
interest  rate  is  set  below  the  prescribed 
rate  ceiling. 

DATE:  Comments  due:  May  28.  1985.. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk.  Office  of  the  General  Counsel. 
Room  10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SVV..  Washington,  D.C.  20410.  Comments 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  comment 
received  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  VV.  Wilden,  Director.  Assisted 
Elderly  and  Handicapped  Housing 


Division,  451  Seventh  Street,  S\V.,  Room 
6116,  Washington.  D.C.  20410  Telephone 
(202)  426-8730.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  Section 
202(a)(3)  of  the  Housing  Act  of  1959 
provides  that  a  loan  for  housing  for  the 
elderly  or  handicapped  shall  bear 
interest  at  a  rate,  established  by  the 
Secretary  of  Housing  and  Urban 
Development,  "which  is  not  more  than  a 
rate  determined  by  the  Secretary  of  the 
Treasury'  taking  into  consideration  the 
average  interest  rate  on  all  interest 
bearing  obligations  of  the  LT.ited  States 
then  forming  a  part  of  the  public  debt, 
computed  at  the  end  of  the  fiscal  year 
next  preceding  the  date  on  which  the 
loan  is  made,  adjusted  to  the  nearest 
one-eighth  of  one  perccntum,  plus  an 
allowance  adequate  in  the  judgment  of 
the  Secretary  [of  HUD]  to  cover 
administrative  costs  and  probable 
losses  under  the  program."  HL'D's 
current  regulation  at  24  CFR  885  410(gl 
States  that  the  Secretary  will  set  the 
direct  loan  interest  rate  at  the  rate 
determined  by  the  Secretary  of  the 
Treasury,  plus  an  allowance  at  .25 
percent  per  annum  to  cover 
administrative  costs  and  probable 
losses 

In  recent  years,  the  Department  has 
made  annual  amendments  to 
§  885.410(g)  to  set  a  lower  interest  rate, 
in  response  to  statut')r\'  amendments 
modifying  section  202  of  the  Act  On 
March  4.  1982.  the  Secretary  amended 
the  regulation  to  continue  the  Fiscal 
Year  1981  rate  (including  the  allowance 
for  administrative  costs  and  probable 
losses)  at  9.25  percent  for  Fiscal  Year 
1982  (47  FR  920").  Similarly,  on  February 
8.  1983  (48  FR  5721),  December  23,  1983 
(48  FR  56749)  and  January  22,  1^85  (50 
FR  2781),  the  Department  amended 
§  885.410(g)  to  set  the  interest  rate  (and 
allowance)  fur  section  202  loans  at  9.25 
percent  for  Fiscal  Years  1983.  1984  and 
1985,  in  accordance  w  ith  the  Further 
Continuing  Appropriations  Act,  1983 
(P\ib.  L.  97-377),  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983 (Pub. L  98- 
181).  and  the  Ilousing  and  Urban 
Development -Independent  Agencies 
Appropriations  .^ct,  1985  (Pub.  L.  98- 
371). 

To  avoid  further  annual  amendments 
to  Part  885,  the  Department  proposes  to 
revise  §  885.410(g)  to  state  that  the 
interest  rate  on  section  202  loans  will 
not  exceed  either:  (1)  The  average 
interest  rate  on  all  interest-bearing 
obligations  of  the  United  States,  as 
determined  by  the  Secretary  of  the 
Treasurj'.  plus  an  allowance  of  .25 
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percent  per  annum  to  cover 
administrative  costs  and  probable 
losses;  or  (2)  any  applicable  statutory 
ceiling  on  interest  rates  or  allowances 
for  administrative  costs  and  probable 
losses  established  for  section  202  loans. 
This  amendment  would  also  require  the 
Secretary  to  annually  announce  the 
section  202  interest  rate  by  placing  a 
notice  in  the  Federal  Register.  If  the 
Secretary  determines  that  the  interest 
rate  should  be  set  below  the  rate  ceiling, 
the  Federal  Register  notice  will  explain 
the  Secretary's  rationale  for  the  lower 
rate. 

This  rule  docs  not  constitute  a  "m.ijor 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation.  Analysis  of  the  rule 
mdicates  that  it  does  not:  (1)  Have  <in 
annual  effect  on  the  economy  of  SlOO 
million  or  more:  (2)  cause  a  major 
increase  m  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  wi!h  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  24  CFR  50.20(1).  an 
environmental  finding  is  not  necessary 
because  statutory  required 
establishment  of  interest  rates  is  among 
matters  categorically  excluded  from  the 
environmental  requirements  of  24  CFR 
Part  50, 

This  rule  was  not  listed  in  the 
Department's  October  22.  1984 
Somiannii.il  Agenda  of  Regulations  (49 
FR  41tH4)  published  under  Executive 
Order  12291  and  the  Regulatory 
Flexibilitv  Act. 

The  Cat.ilog  of  Federal  Domestic 
Assistance  Program  title  and  number  is: 
Housing  for  the  Elderly  and 
Handicapped.  14.157. 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act.  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have  a  ' 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since,  if  this  rule  becomes  effective,  the 
interest  rate  on  section  202  loans  would 
continue  to  be  set  at  or  below  the  rate 
that  would  be  established  under  the 
existing  regulations,  and  the  rate  would 
be  established  on  the  same  basis  as  in 
the  past. 


List  of  Subjects  in  24  CFR  Part  885 

Aged,  Grant  programs:  Housing  and 
community  development.  Handicapped, 
Loan  programs:  Housing  and  community 
development.  Low  and  moderate  income 
housing.  I 

PART  885— LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR  HANDICAPPED 

Accordingly,  in  24  CFR  Part  885, 
§  885.410(g)  would  be  revised  to  read  as 

follows: 


§  885.410    Amount  and  terms  of  financing. 


(g)  Loan  interest  rate.  (1)  Loans  shall 
bear  interest  at  a  rate  established  by  the 
Secretary.  The  interest  rate  set  by  the 
Secretary  shall  not  exceed  either: 

(i)  A  rate  determined  by  the  Secretary 
of  the  Treasury  to  be  the  average 
interest  rate  on  all  interest-bearing 
obligations  of  the  United  States  then 
forming  a  part  of  the  public  debt 
computed  at  the  end  of  the  fiscal  year 
immediately  prior  to  the  date  on  which 
Ihe  loan  is  made,  p'ufi  an  allowance  to 
cover  administrative  costs  and  probable 
losses  under  the  program.  (This 
allowance  has  been  determined  by  the 
Secretary  of  Housing  and  Urban 
Development  to  be  one-fourth  of  one 
percent  (.25%)  per  annum  for  both  the 
construction  and  permanent  loan 
periods):  or 

(ii)  Any  statutory  ceiling  on  interest 
rates  or  allowances  for  administrative 
costs  and  probable  losses  for  such  loans 
as  may  be  applicable. 

(2)  The  Secretary  of  Housing  and 
Urban  Development  shall  annually 
establish  the  loan  interest  rate  by 
publishing  a  notice  of  the  rate  in  the 
Federal  Register.  If  the  Secretary  sets  a 
loan  interest  rate  below  the  interest  rate 
ceilings  described  under  paragraph 
(gj(l).  the  Federal  Register  notice  will 
include  a  statement  explaining  the  basis 
for  the  interest  rate  determination. 

(Sec.  202,  Housing  Act  of  1959,  12  IJ,S,C. 
1701q:  sec,  7(cl),  Department  of  Housing  and 
Urban  Development  Act.  42  U.S.C.  3535(d]) 

Diitpci:  March  19.  1985, 
Shirley  McVay  Wiseman, 

Ceneral  Deputy  AssislaiU  Secretary  for 

Housing — Deputy  Federal  Housing 

Commissioner. 

\m  D<u    8,S-7042  Filed  3-25-85:  8:45  am| 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  31,  and  54 

(LR-145-84  and  LR-216-84J 

Limitation  on  Account  of  Depreciation 
and  Investment  Credit  for  Luxury 
Automobiles;  Limitation  When  Certain 
Property  Is  Used  for  Personal 
Purposes;  and  Taxation  of  Fringe 
Benefits;  Public  Hearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations — clarification. 

SUMMARY:  This  document  provides 
clarification  of  a  previously  published 
notice  of  public  hearing.  The  public 
hearing  pertains  to  proposed  tax 
regulations  relating  to  the  limitation  on 
amount  of  depreciation  and  investment 
tax  credit  for  luxury  automobiles,  and 
limitation  when  certain  property  is  used 
for  personal  purposes  {LR-145-84).  and 
the  taxation  of  fringe  benefits  (LR-216- 
84). 

DATES:  The  public  hearing  will  be  held 
on  three  consecutive  days.  April  16-18. 
1985.  Outlines  of  oral  comments  must  be 
delivered  or  mailed  by  Tuesday.  April  2. 
1985. 

ADDRESS:  The  hearing  will  be  held  in  the 
I.R.S.  Auditorium.  Seventh  Floor.  7400 
Corridor.  Internal  Revenue  Service 
Building.  1111  Constitution  Avenue  NW.. 
Washington,  D.C.  Requests  to  speak  and 
outlines  of  oral  comments  should  be 
submitted  to  the  Commissioner  of 
Internal  Revenue.  Attn:  CC:LR:T  (LR- 
145-84  or  LR-216-84).  Washington,  D.C. 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
B.  Faye  Easley  or  Cynthia  Grigsby. 
Legislation  and  Regulations  Division, 
Office  of  Chief  Counsel.  Internal 
Revenue  Service,  Washington,  D.C. 
20224,  telephone  202-566-3935  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  February  20,  1965.  the 
Internal  Revenue  Service  published  in 
the  Federal  Register  (50  FR  7072)  a 
notice  of  public  hearing  on  proposed 
regulations.  The  regulations  that  .ire  to 
be  the  subject  of  the  hearing  also  were 
published  in  the  Federal  Register  on 
February  20.  1985  (50  FR  7071  for  LR- 
145-84  and  50  FR  7073  for  LR-216-84). 
Clarification 

Although  the  principal  subject  of  the 
hearing  on  April  16  will  be  the  proposed 
regulations  relating  to  the  limitation  on 
amount  of  depreciation  and  investment 
tax  credit  for  luxury  automobiles,  and 
limitation  when  certain  properly  is  used 
for  personal  purposes,  and  the  principal 
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subject  of  the  hearing  on  April  17  and  18 
will  be  proposed  regulations  relating  to 
fringe  benefits,  because  of  the 
interrelationship  of  the  subject  matters 
and  the  desire  of  many  to  speak  to  both, 
those  who  wish  to  address  both  subjects 
will  be  expected  to  combine  their 
comments  at  the  hearing,  rather  than  to 
appear  on  consecutive  days. 

To  avoid  any  misunderstanding  with 
respect  to  the  total  amount  of  time  that 
will  be  allotted  to  each  speaker  at  the 
hearing,  this  document  clarifies  that 
each  speaker  will  be  limited  to  a  total  of 
10  minutes  for  the  speaker's  entire  oral 
presentation,  exclusive  of  time 
consumed  by  questions  and  answers, 
and  that  speakers  who  wish  to  address 
both  proposals  may  allocate  the  10 
minutes  between  the  two  proposed 
regulations  in  any  proportion  the 
speaker  may  desire. 
Peter  K.  Scott, 

Director,  Legislation  and  Regulations 

Division. 

[FR  Doc.  85-7171  Filed  3-25-85;  8:45  am] 

BILLING  CODE  4830-01-M 


DEPARTMENT  OF  JUSTICE 

28CFRPart  18 

Office  of  Justice  Programs  Hearing 
and  Appeal  Procedures 

agency:  Office  of  Justice  Programs, 

justice. 

ACTION:  Proposed  regulation,  with 

request  for  comment. 

SUMMARY:  The  Office  of  justice 
Programs  (OJP)  proposes  to  revise  the 
regulation  for  the  hearing  and  appeal 
procedures  of  the  Justice  Assistance 
agencies.  These  include:  The  Office  of 
Justice  Programs  (OJPj;  the  National 
Institute  of  Justice  (NIj);  the  Bureau  of 
Justice  Statistics  (BJS):  The  Bureau  of 
Justice  -Assistance  (BJA);  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OjJDP):  and  the  Office  for 
Victims  of  Crime  (OVC).  The  new 
regulation  is  necessary  to  reflect 
changes  made  by  Congress  in  the 
authorizing  legislation  of  these  agencies. 
The  proposed  regulation  will  provide 
guidelines  for  the  hearing  and  appeal 
process  available  to  a  block  grant  or 
formula  grant  applicant  or  receipient  or 
a  recipient  of  a  categorical  grant  or 
cooperative  agreement  whose  grant  or 
cooperative  agreement  may  be 
terminated. 

DATE:  Comments  must  be  received  on  or 
iiefore  May  28,  1985. 
ADDRESS:  Mail  Comments  to:  Office  of 
General  Counsel.  Office  of  Justice 
Programs,  U.S.  Department  of  Justice. 


633  Indiana  Ave.,  NVV.,  Room  IZM, 

Washington,  DC.  20531. 

FOn  FURTHER  INFORMATION  CONTACT: 

Charles  A   Lauer.  20C/724-7792. 
SUPPLEMENTARY  INFORMATION:  The 
changes  to  Title  28,  Part  18  are  proposed 
lo  implement  three  new  legislative 
provisions  and  to  otherwise  simplify  the 
appeal  process. 

The  Justice  Assistance  Act  of  1984, 
Title  II.  Chapter  VI,  Division  I.  of  Pub.  L 
98-473,  98  Stat.  1837  (Oct.  12, 1984) 
reauthorized  and  amended  Title  I  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  as  amended  (Crime  Control 
Act).  The  amendments  eliminated  the 
Office  of  Justice  Assistance,  Research, 
and  Statistics  and  the  Law  Enforcement 
Assistance  Administration  and 
established  an  Office  of  Justice 
Programs  (OJP)  and  a  Bureau  of  Justice 
Assistance  (BjA).  BJA  wiH  administer  a 
criminal  justice  block  and  discretionary 
grant  program.  The  National  Institute  of 
Justice  and  the  Bureau  of  Justice 
Statistics  (BJS)  were  reauthorized  by  the 
amendments.  Section  802  of  the  Justice 
Assistance  Act  contains  hearing  and 
appeal  provisions  applicable  to  OJP, 
BJA,  NIJ,  and  BjS  under  the  express 
terms  of  the  Ci  ime  Control  Act. 

The  Juvenile  Justice.  Runaway  Youth, 
and  Missing  Children's  Act  amendments 
of  1984,  Title  II,  Chapter  VI,  Division  II. 
of  Pub.  L.  98-473,  supra,  reauthorized 
and  amended  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended  (Juvenile  Justice  Act).  The 
Juvenile  Justice  Act  is  administered  by 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP),  under 
the  administrative  authority  of  the 
Attorney  General  and  with  coordination 
and  staff  support  services  provided  by 
OJP.  Sections  223(d),  226,  and  228(e)  of 
the  Juvenile  Justice  Act  contain  hearing 
and  appeal  provisions  incorporating  or 
comparable  to  those  in  Sections  802-804 
of  the  Crime  Control  Act. 

The  Victims  of  Crime  Act  of  1984, 
Title  II,  Chnpter  XIV  of  Pub.  L.  9a-173. 
supra,  established  a  Crime  Victims  Fund 
to  be  adm.inistered  by  the  Attorney 
General.  An  Office  for  Victims  of  Crime 
has  been  established  by  the  Attorney 
General  in  the  Office  of  Justice 
Programs.  Section  1407(f)  of  the  Victims 
of  Crime  Act  contains  hearing  and 
appeal  provisions  comparable  to  those 
in  section  802  of  the  Crime  Control  Act. 

The  Justice  Assistance  Act  of  1984 
made  two  substantive  changes  to 
existing  hearing  and  appeal  provisions 
which  had  been  implemented  by  28  CFR 
Part  18.  Section  802(b)  (previously 
section  803(b))  was  amended  to 
eliminate  access  to  a  formal  hearing 
process  for  applicants  for  catagorical 


grants,  T^e  Juvem'ie  justice  amendments 
and  the  Victims  of  Crime  Act  provisions 
are  comparable  Access  to  the  statutory 
hearing  process  remiams  available  to 
State  block  grant  applicants  for  criminal 
justice  block  grants.  State  applicants  for 
Juvenile  Justice  Act  formula  grant  funds, 
and  Victims  of  Crime  Act  State 
compensation  or  assistance  programs. 

This  formal  hearing  process  leads  to  a 
recommendation  by  a  hearing  officer 
and  reconsideration  by  the  responsible 
agency  official,  resulting  in  a  "final" 
agency  decision.  The  termination  of  any 
existing  block,  formula,  or  categorical 
grant  or  cooperative  agreement  remains 
an  appealable  action  under  all  of  the 
above  referenced  Acts  and  the  revised 
28  CFR  Part  13.  Categorical  grant 
applicants  are  not  provided  access  to 
the  formal  hearing  process.  A  direct  and 
informal  request  for  reconsideration  of 
the  denial  of  categorical  grant  or 
cooperative  agreement  applications  was 
deemed  to  be  more  appropriate,  to  take 
less  time,  and  to  be  less  costly  to  both 
the  applicant  and  the  agency 

The  second  substantive  change,  also 
provided  in  section  &02(b),  provides  for 
the  responsible  agency  official  to  take 
"final  action  without  a  hearing  if.  after 
an  administrative  re\  iew  of  the  denial  of 
such  application  or  termination  of  such 
grant,  it  is  determined  that  the  basis  for 
the  appeal,  if  substantiated,  would  not 
establish  a  basis  for  awarding  or 
continuing  of  the  grant  involved."  This 
change  is  designed  to  avoid  a  waste  of 
resources  on  frivolous  or 
unsubstantiated  appeals.  Appellate 
court  review  is  av  ailable  to  avoid  abuse 
of  this  provision. 

The  OJP  administrative  appeal 
process  continues  to  be  unavailable  to 
sub-grant  applicants  or  recipients  of  a 
State  agency  administering  one  of  the 
block,  formula  or  victimsS  assistance/ 
compensation  programs.  These  subgrant 
applicants  or  recipients  must  continue  to 
pursue  appropriate  due  process 
rem.eriies  under  applicable  State  law 
and  procedure. 

The  changes  to  Tule  28  Part  18  are 
proposed  to  irrplement  these  new 
legislative  provisions  and  otherwise 
simplify  the  appeal  process. 

This  order  is  not  a  rule  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  This  order  is  not  a 
"major  rule"  as  def.ned  by  §  lb.  of 
Executive  Order  No.  12291,  3  CFR  127 
(1981). 


List  of  Subjects  in  28  CFR  Part  18 

Administrative  practice  and 
procedure.  Crime,  Grant  programs 
Investigations,  Law  enforcement. 


-law. 
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Title  2a  of  the  Code  of  Federal 
Regulations  is  amended  by  revising  Part 
18  to  read  as  follows: 

PART  18— OFFICE  OF  JUSTICE 
PROGRAMS  HEARING  AND  APPEAL 
PROCEDURES 


Purpose. 
Application. 
Derinitions. 
Preliminary  hearings. 
Hearings. 

Conduct  of  hearings. 
Discovery. 

Recommended  decision. 
Final  agency  decision. 
Rehearing. 


Sec- 
18.1 
18.2 
18.3 
18.4 
18.5 
18.6 
18.7 
18.8 
18.9 
18.10 

Authority:  Sections  801-804  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of  1968. 
42  U.S.C.  3701.  et  seq.,  as  amended  (Pub.  L 
90-351.  as  amended  by  Pub.  L  93-83,  Pub.  L 
93-415,  Pub.  L  94-430,  Pub.  L  94-503.  Pub.  L. 
95-115,  Pub.  L  96-157,  and  Pub.  L  98-»73). 

Section  223(d),  226  and  228(e)  of  the 
Juvenile  Justice  and  Delinquency  Prevention 
Act  of  1974,  42  U.S.C.  5601,  et  seq..  as 
amended  (Pub.  L  93-415,  as  amended  by  Pub. 
L  94-503,  Pub.  L  95-115,  Pub.  L  96-509.  and 
Pub.  L  98-473). 

Section  1407(f)  of  the  Victims  of  Crime 

Act  of  1984. U.S.C. ,  Pub.  L.  98- 

473,  98  Stat.  2176. 

§  18.1    Purpose. 

The  purpose  of  this  regulation  is  to 
implement  the  hearing  and  appeal 
procedures  available  to  State  block  or 
fomula  grant  applicants  or  recipients 
and  existing  categorical  grantees  under 
sections  802  through  804  of  Title  I  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  as  amended  (Crime  Control 
Act);  sections  223(d),  226  and  228(e)  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended 
(Juvenile  Justice  Act);  and  section 
1407(0  of  the  Victims  of  Crime  Act  of 
1984  (Victims  of  Crime  Act). 

§  18.2    Application. 

(a)  TViese  procedures  apply  to  all 
appeals  a-d  hearings  of  State  formula  or 
block  gr.;.nt  applicants  or  recipients  and 
all  existing  recipients  of  categorical 
grants  or  cooperative  agreements 
requested  under  section  802  of  the 
Justice  Assistance  Act;  sections  223(d), 
?.26  and  228(e)  of  the  Juvenile  Justice 
Act;  section  1407(f)  of  the  Victims  of 
Crime  Act;  the  nondiscrimination 
provision  of  section  809  of  the  Crime 
Control  Act.  or  the  cross-referenced 
provisions  of  the  Emergency  Federal 
Law  Enforcement  Assistance  Program. 
The  method  of  notifying  recipents  of 
their  non-compliance  with  section  809 
(the  nondiscrimination  provision  of  the 
Crime  Control  Act)  is  set  forth  at  section 


809  of  the  Crime  Control  Act.  and  28 
CFR  42.208. 

(b)  These  procedures  do  not  apply  to 
hearings  requested  under  the  Public 
Safety  Officers'  Benefits  Act.  42  U.S.C. 
section  3796,  et  seq.  The  hearing  and 
appeal  procedures  available  to 
claimants  denied  benefits  under  that  Act 
are  set  forth  in  the  Appendix  to  28  CFR 
Part  32. 

(c)  These  procedures  do  not  apply  to 
subgrant  applicants  or  to  recipients  or 
third  party  beneficiaries  of  block  or 
formula  grants  awarded  to  a  State. 

(d)  These  procedures  do  not  apply  to 
categorical  grant  applicants. 

(e)  These  procedures  do  not  apply  to 
private  sector/prison  industry 
enhancement  certification  applicants; 
Regional  Information  Sharing  Systems 
grant  applicants;  surplus  Federal 
property  certification  applicants;  or  the 
State  reimbursement  program  for 
Incarcerated  Mariel-Cubans. 

§  18.3    Definitions.       1 

(a)  "Block  or  formula  grant  applicant 
or  recipient"  means  an  applicant  for  a 
grant  awarded  under  the  provisions  of 
Part  D  of  the  Crime  Control  Act;  Part  B, 
Subpart  I  of  the  Juvenile  Justice  Act;  and 
sections  1403  and  1404  of  the  Victims  of 
Crime  Act. 

(b)  "Categorical  grant  recipient" 
means  a  public  or  private  agency  which 
has  received  a  research,  statistics, 
discretionary,  technical  assistance, 
special  emphasis,  training, 
concentration  of  Federal  effort  or  other 
direct  Federal  assistance  award  of  grant 
funds. 

(c)  "Categorical  grant  applicant" 
means  a  public  or  private  agency  which 
has  applied  for  a  research,  statistics, 
discretionary,  technical  assistance, 
special  emphasis,  training, 
concentration  of  Federal  effort  or  other 
direct  Federal  assistance  award  of  grant 
funds. 

(d)  "Grant"  includes  cooperative 
agreements  and  means  a  direct  award  of 
financial  assistance  from  OJP,  BJA,  NIJ. 
OJJDP,  BJS  or  OVC. 

(e)  "Crime  Control  Act"  means  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  42  U.S.C.  3701.  et  seq.,  as 
amended. 

(f)  "Juvenile  Justice  Act"  means  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  42  U.S.C.  5601,  et 
seq.,  as  amended. 

(g)  "Responsible  agency"  means  the 
organizational  unit  whose  action  is 
being  appealed.  This  will  be  OJP,  NIJ. 
BJS,  OJJDP,  BJA  or  OVC  as  appropriate. 
In  hearings  requested  under  the 
nondiscrimination  provisions  of  the 
Crime  Control  Act,  the  responsible 
agency  is  OJP.  In  hearings  requested  to 


contest  block  or  formula  grant  denials  or 
terminations  or  categorical  grant 
terminations,  the  responsible  agency  is 
the  organizational  unit  that  took  the 
action  at  issue;  OJP,  BJA,  OJJDP,  NIJ,  BJS 
or  OVC. 

(h)  "Responsible  agency  official" 
means  the  Assistant  Attorney  General, 
Office  of  Justice  Programs  (OJP);  the 
Director.  Bureau  of  Justice  Assistance 
(BJA);  the  Director.  National  Institute  of 
Justice  (NIJ);  the  Director,  Bureau  of 
Justice  Statistics  (BJS);  the  Director, 
Office  for  Victims  of  Crime  (OVC);  or 
the  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP),  as  appropriate. 

(i)  "Sub-grant  applicant  or  recipient" 
means  the  State  agency,  unit  of  local 
government  or  private  non-profit 
organization  which  applies  for,  or 
receives,  a  grant  from  a  State  agency 
which  administers  a  block  or  formula 
grant. 

(j)  "Victims  of  Crime  Act"  means  the 

Victims  of  Crime  Act  of  1984, 

U.S.C. . 

§  18.4    Preliminary  hearings. 

(a)  A  grantee  determined  to  be  in 
noncompliance  with  the 
nondiscrimination  provisions  of  the 
Crime  Control  Act.  the  Juvenile  Justice 
Act  or  the  Victims  of  Crime  Act  may 
request  a  preliminary  hearing  within  90 
days  after  receipt  of  the  notification  of 
noncompliance. 

(b)  The  preliminary  hearing  shall  be 
initiated  within  30  days  of  the  request. 

(c)  The  sole  issue  to  be  adjudicated  by 
the  hearing  officer  is  whether  the 
grantee  is  likely  to  prevail  on  the  merits 
of  the  issue  at  a  full  hearing  requested 
under  28  CFR  42.215.  The  grantee  shall 
have  the  burden  of  persuading  the 
hearing  officer  that  the  grantee  is  likely 
to  prevail  on  the  merits. 

(d)  The  hearing  officer  may  permit  the 
parties  to  argue  the  issue  by  briefs,  oral 
argument,  or  the  presentation  of 
testimony  and  exhibits.  The  hearing 
officer  shall  accept  as  evidence 
documents  and  other  exhibits  which  can 
reasonably  be  authenticated  and 
subjected  to  cross-examination  at  a  full 
hearing. 

(e)  The  hearing  officer  shall  make  the 
final  decision  on  the  issue  within  15 
days  after  the  conclusion  of  the 
preliminary  hearing, 

§  18.5    Hearings. 

(a)  Whenever  the  responsible  agency 
official  finds  that  there  has  been  a 
substantial  failure  to  comply  with: 

(1)  The  provisions  of  the  Crime 
Control  Act.  the  Juvenile  Justice  Act.  or 
the  Victims  of  Crime  Act; 
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(2)  Regulatiens  promulgated  by  Ihc 
responsible  agency  pursuant  to 
appropriate  statutory  authority;  or 

(3)  A  plan  or  application  submitted  in 
accordance  with  the  provisions  of  the 
Crime  Control  Act:  the  Juvenile  Justice 
Act.  the  Victims  of  Crime  Act,  or  the 
provisions  of  any  other  applicable       « 
Federal  act,  regulation  or  guideline: 

the  responsible  agency  shall  notify  the 
grantee  or  applicant  State  that  all  or 
part  of  its  grant  or  subgrant  will  be 
terminated  or  suspended  until  the 
responsible  agency  is  satisfied  that  there 
is  no  longer  such  failure. 

(b)  The  notice  shall  contain: 

(1)  A  statement  of  facts  sufficient  to 
inform  the  party  of  the  reasons  for  the 
agency's  proposed  action; 

(2)  A  statement  of  the  nature  of  the 
action  proposed  to  be  taken;  and 

(3)  A  reference  of  the  available  appeal 
rights. 

(c)  If  a  block  or  formula  grant 
applicant  or  recipient  or  a  categorical 
grant  recipient  wishes  to  appeal  any 
action  covered  by  paragraph  (a)  of  this 
section  it  may  request  a  review  of  the 
issues  in  controversy  within  30  days 
after  notice  of  termination,  ' 
noncompliance  or  denial  by  writing  to: 
Office  of  General  Counsel,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice.  633  Indiana  Avenue,  N\V.,  Room 
1268.  Washington,  D.C.  20531. 

(d)  The  request  for  a  review  shall 
contain: 

(1)  A  factual  statement  sufficient  to 
inform  the  responsible  agency  of  the 
nature  of  the  issues  involved; 

(2)  A  recital  of  the  relief  requested; 
and 

(3)  A  request  for  an  oral  hearing,  or  in 
the  alternative,  an  opportunity  to  submit 
only  written  information  or  argument  to 
a  hearing  officer. 

(e)  If  the  responsible  agency  official 
determines  that  basis  for  the  appeal  in 
paragraph  (c)  of  this  section  would  not, 
if  substantiated,  establish  a  basis  for 
grant  award  or  continuation,  the  official 
may  fake  final  agency  action  on  the 
appeal. 

(0  The  responsible  agency  or  its 
representative  may  attempt  to 
informally  resolve  a  controversy  arising 
under  this  section  prior  to  initiating  a 
hearing.  Unless  it  is  expressly  agreed 
otherwise,  an  agreement  to  attempt 
informal  resolution  does  not  waive  the 
right  to  the  formal  hearing. 

(g)  If  the  responsible  agency  or  its 
representative  does  not  receive  a 
request  for  a  review  within  30  days  after 
notice  has  been  sent,  the  opportunity  for 
review  is  waived. 

(h)  All  oral  hearings  requested  under 
this  section  shall  be  held  in  Washington, 


D.C,  unless  the  hearing  officer  decides 
that  the  hearing  could  be  conducted  in  a 
more  expeditious,  fair,  or  cost  effective 
manner  in  another  location. 

(i)  The  responsible  agency  may 
suspend  all  or  part  of  the  grantee's 
funding  pending  the  completion  of  the 
review  process  If,  at  the  conclusion  of 
the  review  process,  the  responsible 
agency  determines  that  the  grantee  is  in 
compliance,  it  shall  restore  all 
previously  suspended  funding  to  the 
grantee. 

(j)  Any  person  may  request  the 
responsible  agency  official  to  determine 
whether  a  grantee  has  failed  to  comply 
with  the  terms  of  the  statute  under 
which  the  grant  was  awarded,  agency 
regulations  or  the  terms  and  conditions 
of  the  grant.  The  responsible  agency 
may,  in  its  discretion,  conduct  an 
investigation  into  the  matter  and,  if 
warranted,  make  a  determination  of 
noncompliance.  Only  a  grantee 
determined  to  be  in  noncompliance  may 
request  a  compliance  hearing. 

§  18.6    Conduct  of  hearings. 

(aj  A  hearing  officer  appointed  by  the 
responsible  agency  official  shall  preside 
over  the  hearing.  The  hearing  officer 
may  be  an  administrative  law  judge,  or 
an  employee  of  the  Department  of 
Justice  who  was  not  involved  in  the 
administration,  investigation  or 
prosecution  of  the  matter  at  issue.  In 
hearings  held  under  the 
nondiscrimination  provisions  of  the 
Crime  Control  Act,  the  Juvenile  Justice 
Act  or  the  Victims  of  Crime  Act,  the 
hearing  officer  shall  be  an 
administrative  law  judge. 

(b)  If  the  hearing  officer  appointed  is 
unacceptable  to  the  appellant,  it  shall 
promptly  inform  the  responsible  agency 
offical  of  the  reasons  for  its  position. 
The  responsible  agency  official  may 
select  another  hearing  officer,  or  affirm 
the  initial  selection.  In  either  case,  the 
official  shall  inform  the  appellant  of  the 
reasons  for  the  decision. 

(c)  The  hearing  officer  shall  have  the 
following  powers  and  duties: 

(1)  The  power  to  hold  hearings  and 
regulate  the  course  of  the  hearings  and 
the  conduct  of  the  parties  and  their 
counsel; 

(2)  The  power  to  sign  and  issue 
subpoenas  and  other  orders  requiring 
access  to  records; 

(3)  The  power  to  administer  oaths  and 
affirmations; 

(4)  The  power  to  examine  witnesses; 

(5)  The  power  to  rule  on  offers  of 
proof  and  to  receive  evidence; 

(6)  The  power  to  take  depositions  or 
to  cause  depositions  to  be  taken; 

(7)  The  power  to  hold  conferences 
under  paragraph  (d)  of  this  section  for 


the  settlement  or  simplification  of  the 
issues  or  for  any  other  proper  purpose; 

(8)  The  power  to  consider  and  rule 
upon  procedural  requests  and  other 
motions,  including  motions  for  default; 

(91  The  duty  to  conduct  fair  and 
impartial  hearings; 

(10)  The  duty  to  maintain  order: 

(11)  The  duty  to  avoid  unnecessary 
delay;  and 

(12)  All  powers  and  duties  reasonably 
necessary  to  perform  the  functions 
enumerated  in  paragraphs  (c)(l)-(ll)  of 
this  section. 

(d)  The  hearing  officer  may  call  upon 
the  parties  to  consider: 

(1)  Simplification  or  clarification  of  the 
issues; 

(2)  Stipulations,  admissions, 
agreements  on  documents,  or  other 
understandings  which  will  expedite 
conduct  of  the  hearing: 

(3J  Limitation  of  the  number  of 
witnesses  and  of  cumulative  evidence; 

(4)  Settlement  of  all  or  part  of  the 
issues  in  dispute; 

(5)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  case. 

(e)  All  hearings  under  this  part  shall 
be  public  unless  otherwise  ordered  by 
the  responsible  agency  official. 

(f)  The  hearing  shall  be  conducted  in 
conformity  with  sections  5-8  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
554-557. 

(g)  The  responsible  agency  shall  have 
the  burden  of  going  forward  with  the 
evidence  and  shall  generally  present  its 
evidence  first. 

(h)  Technical  rules  of  evidence  shall 
not  apply  to  hearings  conducted 
pursuant  to  this  part,  but  rules  designed 
to  assure  production  of  the  most 
credible  evidence  available  and  to 
subject  testimony  to  cross-examination 
shall  be  applied  where  reasonably 
necessary  by  the  hearing  officer.  The 
hearing  officer  ma\'  exclude  irrelevant, 
immaterial,  or  unduly  repetitious 
evidence.  All  documents  and  other 
evidence  offered  or  taken  for  the  record 
shall  be  open  to  examination  by  the 
parties,  and  opportunity  shall  be  given 
to  refute  facts  and  arguments  advanced 
on  either  side  of  the  issues.  A  transcript 
shall  be  made  of  the  oral  evidence 
except  to  the  extent  the  substance 
thereof  is  stipulated  for  the  record. 

(i)  During  the  time  a  proceeding  is 
before  a  hearing  officer,  all  motions 
shall  be  addressed  to  the  hearing  officer 
and,  if  within  his  or  her  delegated 
authority,  shall  be  ruled  upon.  Any 
motion  upon  which  the  hearing  officer 
has  no  authority  to  rule  shall  be  certified 
to  the  responsible  agency  official  with  a 
recommendation.  The  opposing  party 
may  answer  within  such  time  as  may  be 
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designated  by  the  hearing  officer.  The 
hearing  officer  may  permit  further 
replies  by  both  parties. 

§  18.7    Discovery. 

(a)(1)  At  any  time  after  the  initiation 
of  the  pioceeding,  the  hearing  officer 
may  order,  by  subpoena  if  necessary, 
the  taking  of  a  deposition  and  the 
production  of  relevant  documents  by  the 
dependent.  Such  order  may  be  entered 
upon  a  showing  that  the  deposition  is 
necessary  for  discovery  purposes,  and 
that  such  discovery  could  not  be 
accomplished  by  voluntary  methods. 
Such  an  order  may  also  be  entered  in 
extraordinary  circum.stances  to  preserve 
relevant  evidence  upon  a  showing  that 
there  is  substantia!  reason  to  believe 
that  such  evidence  could  not  be 
presented  through  a  witness  at  the 
hearing.  The  decisive  factors  for  a 
iJetermination  under  this  subsection, 
iiowever,  shall  be  fairness  to  all  partips 
and  the  requirements  of  due  process. 
Depositions  may  be  taken  orally  or  upon 
written  questions  before  any  person 
who  has  the  power  to  administer  oaths. 

(2)  Each  deponent  shall  be  duly 
sworn,  and  any  adverse  party  shall  have 
the  right  to  cro-^s-examine.  Objections  to 
questions  or  documents  shall  be  in  short 
form,  stating  the  j;rounds  upon  which 
objections  are  made.  The  questions 
propounded  and  the  answers  thereto, 
together  with  all  objections  made  (but 
not  including  argument  or  debate),  shall 
be  reduced  to  writing  and  certified  by 
the  officer  before  whom  the  deposition 
was  taken.  Thereafter,  the  officer  shall 
forward  the  deposition  and  one  (1)  copy 
thereof  to  the  party  at  whose  instance 
the  deposition  was  taken  and  shall 
forward  one  (1)  copy  to  the 
representative  of  the  other  party. 

(3)  A  deposition  may  be  admitted  info 
evidence  as  against  any  party  who  was 
present  or  represented  at  the  taking  of 
the  deposition,  or  who  had  due  notice 
thereof,  if  the  hearing  officer  finds  that 
there  are  sufficient  reasons  for 
admission  and  that  the  admission  of  the 
evidence  would  be  fair  to  all  parties  and 
comport  with  the  requirements  of  due 
process. 

(b)(1)  At  any  time  after  the  initiation 
of  the  appeal,  any  party  may  serve  upon 
iiny  other  party  written  interrogatories 
to  be  answered  by  the  party  served,  or 
by  an  authorized  representative  of  the 
party  if  the  party  served  is  a  corporate 
or  governmental  entity.  The  party 
served  shall  furnish  all  information 
which  is  available  to  it. 

(2)  Each  interrogatory  shall  be 
answered  separately  and  fully  in  writing 
under  oath  by  the  party  addressed  or  by 
an  authorized  representative.  The  time 
and  manner  of  returning  the 


interrogatory  shall  be  prescribed  by  the 
hearing  officer. 

§18.8    Recommended  decision. 

Within  a  reasonable  time  after  the 
close  of  the  record  of  the  hearings 
conducted  under  §18.6,  the  hearing 
officer  shall  submit  findings  of  fact, 
conclusions  of  law,  and  a  recommended 
order  to  the  responsible  agency  official, 
in  writing.  The  hearing  officer  shall 
promptly  make  copies  of  these 
documents  available  to  the  parties. 

§  18.9    Final  agency  decision. 

(a)  In  hearings  conducted  under  §  18.6, 
the  responsible  agency  official  shall 
make  the  final  agency  decision,  on  the 
basis  of  the  record,  findings,  conclusions 
and  recommendations  presented  by  the 
hearing  examiner. 

(b)  Prior  to  making  a  final  decision, 
the  responsible  agency  official  shall  give 
the  parties  an  opportunity  to  submit  the 
following,  within  thirty  (30)  days  after 
the  submission  of  ihe  hearing  officer's 
recommendations: 

(1)  Proposed  findings  and 
determinations; 

(2)  Exceptions  to  the 
recommendations  of  the  hearing  officer, 
and 

(3)  Supporting  reasons  for  the 
exceptions  or  proposed  findings  or 
determinations;  and 

(4)  Final  briefs  summarizing  the 
arguments  presented  at  the  hearing. 

(c)  All  determinations,  findings  and 
conclusions  m.ade  by  tl.e  responsible 
agency  official  shall  be  final  and 
conclusive  upon  the  responsible  agency 
and  all  appellants. 


§  18.10    Rehearing. 

(a)  Any  appellant  dissatisfied  with  a 
final  agency  decision  under  §  18.9  may, 
within  30  days  after  the  notice  of  the 
final  agency  decision  is  sent,  request  the 
responsible  agency  official  to  re-review 
the  record,  and  present  additional 
evidence  which  is  appropriate  and 
pertinent  to  support  a  different  decision. 

(b)  If  the  responsible  agency  official 
finds  that  the  appellant  has; 

(1)  Presented  evidence  or  argument 
which  is  sufficiently  significant  to 
require  the  conduct  of  further 
proceedings;  or 

(2)  Shown  some  defect  in  the  conduct 
of  the  initial  hearing  sufficient  to  cause 
substantial  unfairness  or  an  erroneous 
finding  in  that  hearing,  the  responsible 
agency  official  may  require  that  another 
oral  hearing  be  held  on  one  or  more  of 
the  issues  in  controversy,  or  permit  the 
dissatisfied  party  to  present  further 
evidence  or  argument  in  writing. 


(c)  Any  rehearing  ordered  by  the 
responsible  agency  official  shall  be 
conducted  pursuant  to  §5  18.5-18.8. 
Lois  Height  Herrington, 

Assistant  A  ttomey  Genera/. 

March  8, 1985. 

[F"R  Doc.  85-7095  Filed  3-25-85;  8:45  am] 

BILINO  CODE  4410-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  65 
IA-3-FRL-2803-8I 

Air  Quality  Implementation  Pianr, 
Delayed  Compliance  Orders;  Proposed 
Approval  of  Administrative  Order 
Issued  by  Pennsylvania  Department  of 
Environmental  Resources  to  Container 
Corporation  of  America 

AGENCY:  Environmental  Protection 
Agency. 

action:  Proposed  rulemaking;  invitation 
for  public  comment. 

SUMMARY:  EPA  has  proposed  to  approve 
an  Administrative  Order  issued  by  the 
Pennsylvania  Department  of 
Environmental  Resources  to  Container 
Corporation  of  America.  The  Order 
requires  the  company  to  bring  Volatile 
Organic  Compounds  (VOC)  air 
emissions  from  its  graphic  arts  facility  in 
Upper  Providence  Township, 
Pennsylvania  into  compliance  with 
certain  regulations  contained  in  the 
Federally  approved  Pennsylvania  State 
Implementation  Plan  (SIP).  The  facility 
is  located  in  a  nonattainment  area  for 
ozone  for  which  VOC  emissions  are  a 
major  contributor.  Compliance  is  to  be 
effected  through  a  phased  schedule  of 
VOC  reductions  with  full  facility 
compliance  to  be  achieved  no  later  than 
December  31, 1985.  Because  the  Order 
has  been  issued  to  a  major  source  and 
permits  a  delay  in  compliance  with 
provisions  of  the  SIP,  it  must  be 
approved  by  EPA  before  it  becomes 
effective  as  a  Delayed  Compliance 
Order  pursuant  to  the  Clean  Air  Act  (the 
Act),  If  approved  by  EPA,  the  Order  will 
constitute  an  addition  to  the  SIP.  In 
addition,  a  source  in  compliance  with  an 
approved  Order  may  not  be  sued  under 
the  Federal  enforcement  or  citizen  suit 
provisions  of  the  Act  for  violations  of 
the  SIP  regulations  covered  by  the 
Order.  The  purpose  of  this  notice  is  to 
invite  public  comment  on  EPA's 
proposed  approval  of  the  Order  as  a 
Delayed  Compliance  Order. 

DATE  Written  comments  must  be 
received  on  or  before  April  25, 1985. 
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ADDRESSES:  Comments  should  be 
submitted  to  Director.  Air  Miinagement 
Division.  EPA  Region  III.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  The  State  Order,  supporting 
material,  and  public  comments  received 
in  response  to  this  notice  may  be 
inspected  and  copied  (for  appropriate 
charges)  at  this  address  during  normal 
businnss  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
)oseph  S.  Arena.  Environmental 
Scientist.  Enforcement  Policy  and  State, 
Coordination  Section,  Air  Management 
Division,  U.S.  EPA  Region  III.  841 
Chestnut  Building.  Philadelphia, 
Pennsylvania  19107.  Telephone:  {215) 
597-65.53 

SUPPLEMENTARY  INFORMATION: 

Container  Corporation  of  America 
operates  a  graphic  arts  facility  at  Upper 
Providence  Township,  Pennsylvania. 
The  Order  under  consideration 
addresses  emissions  from  the  two 
rotogravure  printing  processes,  which 
are  subject  to  section  129.67  of  Title  25 
of  the  Pennsylvania  Code.  The 
regulations  limit  the  emissions  of 
Volatile  Organic  Compounds  (VOC), 
and  is  part  of  the  Federally  approved 
Pennsylvania  State  Implementation 
Plan.  The  Order  requires  final 
compliance  with  the  regulation  by 
December  31, 1985  through  the  use  of 
low  solvent  coatings.  Upon  satisfying  all 
provisions  of  the  Order  emissions  of 
VOC  will  be  reduced  from  current  levels 
of  270  tons  per  year  to  less  than  100  tons 
per  year. 

Because  this  Order  has  been  issued  to 
a  major  source  of  VOC  emissions  and 
permits  a  delay  in  compliance  with  the 
applicable  regulation,  it  must  be 
approved  by  flPA  before  it  becomes 
effective  as  a  Delayed  Compliance 
Order  under  Section  IKi(d)  of  the  Clean 
Air  Act  (the  Act).  EPA  has  reviewed  the 
Order  and  has  found  that  the  Order 
does  satisfy  the  requirements  of  this 
subsection. 

EPA's  review  indicates  that  the 
Container  Corporation  facility  is  a  major 
source  of  VOC  emissions.  The  facility  is 
unable  to  comply  with  regulations 
limiting  emissions  of  VOCs  codified  at 
section  129.67  of  Title  25  of  the 
Pennsylvania  Code,  part  of  the  Federally 
approved  State  Implementation  Plan, 
because  low  solvent  coatings  are  still 
being  developinl.  The  Order  requires 
compliance  with  the  n.'gulation  by 
December  31. 1985,  20  months  after  April 
21, 1984,  the  date  by  which  compliance 
is  otherwise  required.  Prior  to  issuance 
of  the  Order.  Pennsylvania  provided  an 
opportunity  for  public  comment  and 
hearing  on  the  Order.  1  he  Order 
contains  expeditious  increments  of 


progress  towards  compliance  and 
emission  monitoring  reduction 
requirements  to  avoid  an  imminent  and 
substantial  endangerment  to  health. 
Pennsylvania  has  determined  that  the 
Order  requires  the  facility  to  comply 
with  the  State  Implementation  Plan 
whenev  er  it  is  temporarily  able  to  do  so. 
The  Order  notifies  Container 
Corporation  of  its  liability  for 
noncompliance  penalties  under  Section 
120  of  the  Clean  Air  Act.  42  U.S.C.  7420. 

If  the  Order  is  approved  by  EPA, 
source  compliance  with  its  terms  would 
preclude  Federal  enforcement  action 
under  Section  113  of  the  Act  against  the 
source  for  violations  of  the  regulation 
covered  by  the  Order  during  the  period 
the  Order  is  in  effect.  Enforcement 
against  the  source  under  the  citizen  suit 
provision  of  the  Act  (Section  304)  would 
be  similarly  precluded.  If  approved,  the 
Order  would  also  constitute  an  addition 
to  the  Pennsylvania  SIP.  However, 
source  compliance  with  the  Order  will 
not  preclude  assessment  of  any 
noncompliance  penalties  under  Section 
120  of  the  Act,  unless  the  source  is 
otherwise  entitled  to  an  exemption 
under  Section  1201a)(2)  (B)  or  (C). 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  Order  Written  comments 
received  by  the  date  specified  above 
will  be  considered  in  determining 
whether  EPA  may  approve  the  Order. 
After  the  public  comment  period,  the 
Administrator  of  EPA  will  publish  in  the 
Federal  Register  the  Agency's  final 
action  on  the  Order  in  40  CFR  Part  65. 

(42  US.C.  7413.  7601) 

Dated:  March  14,  1985. 
Stanley  Laskowski, 

Acting  RpgionnI  Administrator.  Region  til. 
|FR  Doc.  8.>--Oaf5  Filed  3-25-85;  8:45  am| 

BILLING  CODE  6S6O-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  Part  1 

I  MM  Docket  No.  85-41;  RM-4864) 

Table  of  Assignments  To  Change 
Noncommercial  Educational 
Reservations;  Correction 

AGENCY:  Federal  Communications 

C(jp,.mis3on. 

ACTION:  Proposed  rule:  correction. 

summary:  This  action  corrects  the 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  85-41  (FCC  85-73.  RM--18M). 
adopted  February  14.  1985,  50  VR  10817 
(March  18, 1985)  proposing  to  amend  the 
Commission's  Rules  to  establish  a 


procedure  to  modify  licenses  of 
commercial  and  noncommercial 
educational  television  stations  pursuant 
to  exchange  agreements  in  the  course  of 
rule  making  proceedings.  The  Notice  is 
corrected  to  change  the  rule  sections 
referenced  in  paragraph  17  of  the 
Noticed  \Q  read  §§  1.415  and  1  419  In 
addition,  the  comment/reply  comment 
period  is  corrected. 

DATES:  Comments  are  now  due  by  )une 
17,  1985  and  replies  by  )uly  17.  1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC.  205.54. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rose  Perez.  (202)  632-7792.  or  Joel 
Rosenberg.  (202)  634-6530.  Mass  Media 
Bureau. 

SUPPLEMENTARY  INFORMATION: 

Erratum 

In  the  matter  of  Amendments  to  the 
Television  Table  of  Assignments  to  Change 
Noncommercial  Educational  Reservations; 
MM  Docket  No.  65-41.  RM-4864. 

Released:  March  18.  1985. 

The  Notice  of  Proposed  Rule  Making 
in  the  above-captioned  proceeding  (FCC 
85-73.  MM  Docket  No.  85-41.  RM^864. 
adopted  Fehruarv  14.  1985  and  released 
March  8.  1985)  IS  C0RRECTFJ3  to 
change  the  filing  deadlines  and  Sections 
of  the  Commission's  Rules  listed  in 
paragraph  17  of  the  Commission 
released  copy. 

The  first  sentence  of  Paragraph  17  is 
amended  to  read  as  follows: 

17.  Pursuant  to  §5  1  415  and  1  419  of 
the  Commisscn's  Rules,  interested 
parties  may  file  comments  on  or  before 
June  17,  1985,  and  reply  comments  on  or 
before  July  17, 1985. 

The  remainder  of  the  text  is  the  same. 
Federal  Communications  Commission. 

William  J.  Tricarico. 

Secretary. 

(FR  Doc.  8.5-7110  Filed  3-25-85;  8:45  am] 

BILLMC  CODE  6712-0)-M 


47  CFR  Parts  42  and  43 

ICC  Docket  No.  78-302;  FCC  83-33) 

Changes  Regarding  Provisions  for  the 
Reporting  of  Detailed  Traffic  Statistics 
of  Telephone  Common  Carriers 

Correction 

FR  Doc.  85-6581  published  on  page 
11161  in  the  issue  of  WednesJa>    March 
20,  1985.  appeared  in  the  Rules  section: 
however,  it  should  have  appeared  in  the 
Proposed  Rules  section. 

BILLING  coot   1505-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Ch.  5 


Office  of  the  Inspector  General.  Its 
recommendations  are  reflected  in  this 
proposed  revision  of  the  MAS  policy 
statement. 


Multiple  Award  Schedule  Procurement      0^«'  Information      | 


agency:  Office  of  Acquisition  Policy, 
GSA. 

action:  Notice  of  proposed  acquisition 
policies. 

SUMMARY:  This  notice  invites  written 
comments  on  proposed  clarifications 
and  revisions  to  the  General  Sen,ices 
Administration  (GSA)  Multiple  Award 
Schedule  (MAS)  policy  statement  of 
October  1, 1982.  (47  FR  50242,  November 
5,  1982).  The  proposed  clarifications  and 
revisions  are  based  on  the  results  of  an 
internal  GSA  review  of  the  MAS 
policies  and  procedures  in  that  policy 
statement  and  their  implementation  in 
the  MAS  contracting  program.  The 
revised  MAS  policy  statement  will 
alleviate  difficulties  encountered  in 
implementing  the  MAS  policies;  further 
reduce  the  paperwork  burden  on 
industry  and  Government;  and  continue 
to  ensure  that  the  Government's 
interests  are  adequately  protected  when 
contracting  under  the  MAS  program. 
DATES:  Comments  are  due  on  or  before 
April  25,  1985. 

ADDRESS:  Comments  should  be 
addressed  to  Mr.  Allan  W.  Beres, 
Assistant  Administrator  for  Acquisition 
Policy.  General  Services  Administration. 
18th  and  F  Streets  NW.,  Washington. 
DC.  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  J.  McAndrew.  Office  of 
GSA  Acquisition  Policy  and 
Regulations,  Office  of  Acquisition 
Policy,  (202)  566-1224. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  September  27,  1982,  the  General 
Services  Administration  (GSA)  issued  a 
statement  of  policy  concerning  the 
negotiation  of  multiple  award  schedule 
(MAS)  contracts.  The  policy  statement 
was  issued  after  considering  public 
comments  received  from  parties 
interested  in  the  MAS  program.  After  a 
year's  experience  of  operating  under  the 
new  policy,  a  review  to  evaluate  the 
impact  of  the  policies  was  made  to 
determine  whether  modifications  were 
necessary.  To  conduct  the  review,  GSA 
reconvened  the  MAS  task  group  that 
had  developed  the  original  policy 
statement.  This  task  group  included 
representatives  from  GSA's  Office  of 
Acquisition  Policy.  Office  of  Federal 
Supply  and  Services,  Office  of 
Information  Resources  Management, 
Office  of  the  General  Counsel  and 


The  complete  text  of  the  revised  MAS 
policy  statement,  on  which  public 
comment  is  being  solicited,  appears  at 
the  end  of  this  Federal  Register  notice. 
The  revised  policy  statement  and 
attachments,  i.e..  the  MAS  Pricing  Guide 
(Attachment  I)  and  the  Discount 
Schedule  and  Marketing  Data  sheets 
(Attachment  II),  are  in  the  same  format 
as  the  current  MAS  policy  statement. 
The  following  is  a  summ.ary  of  the 
significant  clarifications  and  revisions 
proposed; 

1.  Elimination  of  the  distinction 
between  participating  and 
nonparticipating  dealers  in  establishing 
the  Government's  negotiation  objective. 
(Section  II,  paragraph  1  of  the  policy 
statement). 

2.  Deletion  of  the  language  in  the 
definition  of  the  most  favored  customer 
discount  which  some  parties  have 
interpreted  as  a  categorical  exclusion 
for  dealers/distributors  and  OEM's  from 
consideration  in  establishing  the 
Government's  negotiation  objective. 
(Section  II,  paragraph  1  of  the  policy 
statement.) 

3.  Implementation  of  section  903,  Pub. 
L.  98-63,  prohibiting  the  identification  of 
the  Congress,  its  offices  or 
instrumentalities  as  the  customer  upon 
which  price  reductions  will  be  based 
under  the  MAS  price  reductions  clause. 
(Section  III.  paragraph  1  of  the  policy 
statement.) 

4.  Clarification  of  the  type  of 
information  required  on  the  Discount 
Schedule  and  Marketing  Data  sheets  to 
include  business  activity  and 
transactions  over  the  maximum  order 
limitation  (MOL).  (Sections  III, 
paragraph  1  of  the  policy  statement.) 

5.  Establishment  of  a  dual  certification 
requirement  on  sales,  discount  and 
marketing  data  submitted  with  initial 
proposal  and,  at  the  conclusion  of 
negotiations,  on  information  provided 
during  negotiations,  including  any 
changes  to  data  initially  submitted  with 
the  proposal.  (Section  III,  paragraph  3  of 
the  policy  statement.) 

6.  Deletion  of  the  coverage  from  the 
policy  statement  on  the  consideration  to 
be  given  dealer/distributor  and  OEM 
discounts  in  developing  the 
Government's  negotiation  objective  in 
order  to  give  GSA  Contracting  offices 
the  management  Hexibility  needed  to 
analyze  offers  and  determine  the 
Government's  negotiation  objective 
under  these  circumstances.  (Section  IV 


of  the  original  MAS  policy  statement  is 
deleted  in  its  entirety.) 

7.  Establish  policy  to  exclude 
discounts  to  educational  institutions 
from  consideration  in  establishing  the 
Government's  negotiation  objective 
where  the  items  to  which  the  discount 
applies  are  used  for  educational 
purposes  and  such  discount  is  also 
offered  to  Government  educational 
institutions.  (Section  IV  of  the  revised 
policy  statement.) 

8.  Modification  of  the  Price 
Reductions  clause  to  require  reporting 
price  reductions  affecting  the  customer 
or  category  of  customers  identified  as 
the  basis  of  negotiations  rather  than 
reporting  all  price  reductions;  to  clarify 
the  effective  dates  and  notification 
requirements  for  price  reductions;  to 
clarify  the  end  of  the  contract 
certification  requirement  for  price 
reductions.  (Section  VII  of  the  policy 
statement), 

9.  Revisions  of  the  MAS  Pricing  Guide 
(Attachment  I  to  the  policy  statement)  to 
be  consistent  with  the  changes  in  the 
MAS  policy  statement. 

10.  Revision  of  the  Discount  Schedule 
and  Marketing  Data  sheets  (Attachment 
II  to  the  policy  statement)  to  clarify  the 
type  of  discount  and  price  information 
required  where  the  lowest  prices  are  not 
based  on  discounts  from  established 
price  lists  or  are  based  on  discounts 
from  price  lists  other  than  the  price  list 
to  which  the  Government's  discount 
applies;  and  to  delete  certain 
information  requirements  on  the  dealer's 
role  on  marketing  products  to  the 
Government,  the  offeror's  assessment  of 
the  Government's  warranty  with  their 
commercial  warranty,  and  installation 
and  instructions  offered. 

11.  Replacement  of  Federal 
Procurement  Regulations  (FPR)  citations 
in  the  MAS  policy  statement  and 
attachments  with  the  appropriate 
Federal  Acquisition  Regulation  (FAR) 
citations. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  The 
General  Services  Administration  (GSA) 
certifies  that  this  document  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.)  Therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared.  The  information  collection 
requirements  in  this  rule  has  been 
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submitted  to  OMB  for  approval  under  44 
U.S.C.  3501  et.  seq. 

Authority:  40  U.S.C.  486(c). 

The  complete  text  of  the  revised  MAS 
policy  statement  follows; 

Dated:  March  15, 1985. 
Allan  W.  Beres, 

Assistant  Administrator  for  Acquisition 
Policy. 

Policy  Statement  on  Multiple  Award 
Schedule 

CONTRACT  PRICING  ARRANGEMENTS 

General  Table  of  Contents 

I.  Introduction 

II.  M.AS  Contract  Pricing  Arrangements 

III.  Discount  Schedule  and  Marketing  Data 

IV.  Discounts  to  Educational  Institutions 

V.  Quantity  and  Aggregate  Discounts 

VI.  Maximum  Order  Limitation  (MOL) 

VII.  Price  Reductions 

VIII.  EciwiorTiic  Price  Adjustments 

Attachniant  1— Multiple  Award  Schedule 
Pricing  Guide 

I.  Discount  Schedule  and  Marketing  Data 

II.  Prenegotialions 

III.  Catalog  Item  Verirication 

IV.  Price  Analysis 

V.  Negotiations 

Attachment  !I— Discount  Schedule  and 
Marketing  Data  Sheets 

CONTRACT  PRICING 
ARRANGEMENTS 

I.  Introduction 

This  policy  statement  addresses 
certain  significant  issues  concerning  the 
establishment  and  maintenance  of 
pricing  arrangen:ents  under  multiple 
award  schedule  (MAS)  contracts  for 
supplies  and  services.  Except  where 
otherwise  stated,  this  policy  statement 
applies  to  the  Office  of  Information 
Resources  Management  (OIRM)  and  the 
Office  of  Federal  Supply  and  Services 
(FSS)  MAS  contracts. 

In  providing  supply  support  to 
customer  agencies,  GSA  is  responsible 
for  determining  the  best  method  of  such 
support.  GSA  will  continue  to  review  its 
MAS  contracts  to  ensure  that  the 
appropriate  method  of  procurement  is 
used  to  obtain  maximum  competition, 
beneficial  pricing,  and  satisfactory 
support  to  customer  agencies. 

When  GSA  provides  supply  support 
through  the  MAS  program,  it  acts  as  the 
contracting  agent  for  all  Government 
organizations  authorized  to  use  MAS 
contracts.  Customer  agencies  should  be 
able  to  buy  schedule  items  at  prices  that 
are  better  than  they  could  obtain  from 
any  other  source  under  similar 
circumstances.  In  its  role  as  the 
Government's  contracting  agent,  GSA 
will  attempt  to  obtain  beneficial  pricing 
arrangements  with  vendors,  consistent 


with  the  Government's  large  volume  of 
purchases. 

II.  MAS  Contract  Pricing  Arrangements 

The  Government's  objective  in 
negotiating  MAS  contract  pricing 
arrangements  is  to  obtain  a  discount 
from  a  firm's  established  catalog  or 
commercial  price  list  which  is  equal  to 
or  greater  than  the  discount  given  to  that 
firm's  most  favored  customer.  The  most 
favored  customer  (MFC)  discount  is 
equal  to  the  best  discount  given  by  a 
firm  to  any  entity  with  which  that  firm 
conducts  business. 

However,  under  certain 
circumstances,  the  contracting  officer 
may  consider  an  award  where  the 
discount  offered  to  the  Government  is 
not  equal  to  or  greater  than  a  firm's  MFC 
discount.  This  recognizes  that  there  are 
situations  where  the  Government's 
terms  and  conditions  may  be  different 
from  those  given  the  firm's  most  favored 
customer.  Such  difference  may  be 
meaningful  in  terms  of  pricing  the 
contract.  Offerors  may  cite  factors  that 
they  claim  make  the  Government 
different  from  other  customers  with 
which  they  do  business.  In  these 
situations,  it  is  the  offeror  who  must 
provide  information  identifying  such 
factors,  the  valuation  of  the  factors 
identified  and  the  method  used  for 
developing  the  valuation.  Contracting 
officers  shall  obtain  information 
necessary  to  judge  whether  these  factors 
and  their  valuation  are  reasonable,  in 
order  to  support  any  modification  of  the 
Government's  negotiation  objective.  The 
decision  to  modify  a  negotiation 
objective  is  solely  within  the  discretion 
of  the  Government. 

Offerors  and  contracting  officers 
should  understand  that  there  is  no 
guarantee  that  every  offeror  who 
submits  an  offer  will  receive  a  contract. 
In  the  event  that  the  Government's 
negotiation  objective  cannot  be  met.  the 
contracting  officer  must  exercise 
judgment  in  deciding  whether  to  reject 
an  offer.  In  exercising  this  judgment,  the 
contracting  officer  must  weigh  the  effect 
that  the  rejection  of  the  offer  will  have 
on  meeting  the  Government's  needs. 

In  any  event,  GSA  will  not  award  an 
MAS  contract  to  a  firm  that  does  not 
give  the  Government  a  price  equal  to  the 
best  price  given  or  available  to  its  large 
volume  end  user  customers  with 
comparable  terms  and  conditions, 
except  where  the  Government's  overall 
volume  of  purchases  does  not  warrant 
the  best  price  given  to  end  user 
customers. 

In  all  MAS  contracts,  the  contracting 
officer  is  required  to  make  an 
affirmative  determination  that  the  prices 


offered  to  the  Government  are  fair  and 
reasonable  (FAR  15.803(c)). 

III.  Discount  Schedule  and  Marketing 
Data 

MAS  solicitations  will  require  offerors 
to  submit  all  information  on  sales, 
discounts  and  marketing  practices.  The 
required  information  will  be  submitted 
for  the  twelve  month  period  specified  in 
section  VII  of  the  Discount  Schedule  and 
Marketing  Data  sheets.  The  offeror  is 
required  to  submit  such  information 
regardless  of  whether  it  applies  to 
business  activity  and  transactions  over 
the  MAS  maximum  order  limitation 
(MOL).  Further,  offerors  are  required  to 
submit  such  information  on  its  business 
activity  and  transactions  with  the 
Congress  of  the  United  States,  including 
any  of  the  offices  or  instrumentalities  of 
the  Congress.  Public  Law  9S-C3,  section 
903  [2  U.S.C.  111b).  does  not  preclude 
obtaining  such  information  from  the 
offeror  in  the  negotiation  process.  This 
section  of  the  Public  Law  9&-63  docs 
preclude  identifying  the  Congress  and 
its  offices  or  instrumentalities  as  the 
customer  upon  which  the  MAS  contract 
was  predicated  (see  Para.  VII  of  this 
policy  statement  on  Price  Reductions). 

The  required  information  will  be  used 
by  the  Government  to  determine 
whether  the  products  or  services  offered 
meet  the  tests  of  commerciality.  to 
analyze  the  offeror's  proposal,  establish 
the  Government's  negotiation  objective 
and  to  determine  price  reasonableness. 

Offerors  will  certify,  as  part  of  their 
initial  proposals,  that  sales,  discount 
and  marketing  data  submitted  with  their 
initial  proposals  is  complete,  current 
and  accurate  as  of  the  date  the  proposal 
is  submitted.  At  the  conclusion  of 
negotiations,  offerors  will  certify  that: 
(1)  information  provided  to  the 
Government  during  the  negotiation 
process  is  current,  complete  and 
accurate;  and  (2)  any  changes  to  the 
sales,  discount  and  marketing  data 
submitted  with  initial  proposals  were 
reported  to  the  contracting  officer  along 
with  the  reasons  for  the  changes  and 
such  data  is  current,  complete  and 
accurate. 

Failure  to  submit  the  required  sales, 
discount  and  marketing  data  or  failure 
to  certify  to  the  completeness,  currency 
and  accuracy  of  such  data  will  result  in 
no  award.  If,  subsequent  to  award,  the 
required  data  is  found  not  to  be 
complete,  current  and  accurate,  the 
defective  pricing  clause  will  be 
activated  and  consideration  will  be 
given  to  cancelling  the  MAS  contract  if 
still  in  effect. 

The  tests  of  commerciality  must  be 
met  before  a  catalog  price  exemption 
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from  the  submission  of  cost  or  pricing 
data  can  be  granted.  (FAR  15.804-3(c)). 
FAR  15.804-3(0  contains  the  quantified 
criteria  for  these  tests  and  shall  be  used 
as  the  basis  for  the  catalog  price 
exemption. 

Offerors  will  be  able  to  certify  to 
those  products  or  services  meeting  these 
tests  of  commerciality  in  the  Discount 
Schedule  and  Marketing  Data  sheets. 
Information  will  only  be  required  on  a 
representative  sample  of  the  best  selling 
items.  Data  will  be  required  on  all  other 
items  offered  under  the  solicitation  that 
are  not  certified  as  commercial  in 
accordance  with  the  criteria  in  FAR 
15.804-3(c)  and  15.804-3(f).  Cost  or 
pricing  data  shall  be  required  where 
sales  of  a  product  or  service  to  the 
general  public  do  not  exceed  35  percent 
of  total  sales  of  that  product  or  service 
(FAR  15.804-3(0):  or.  where  the  price 
cannot  be  considered  "based  on" 
established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public  in 
accordance  with  FAR  15.804-3(c)(6). 

Even  though  an  item  qualifies  for  an 
(■.xempiion  from  the  submission  of  cost 
or  pricing  data,  price  analysis  must  be 
performed  to  determine  the 
reasonableness  of  price  and  the  need  for 
further  negotiations  {FAR  15.804-3(h)). 

IV.  DiscounU  to  Educational  Institutions 

V.'here  an  offeror's  most  favored 
customer  pricing  arrangement  is  given  to 
a  customer  or  category  of  customers 
identified  as  "Educational  Institutions" 
and  the  items  are  to  be  used  for 
educational  purposes,  the  Government's 
negotiation  objective  will  be  other  than 
the  pricing  arrangement  to  the 
educational  institution.  The 
Government's  negotiation  objective 
under  these  conditions  will  be  the 
offeror's  next  best  pricing  arrangement. 
However,  to  be  considered  for  a  MAS 
contract,  the  offeror  must  also  offer  the 
same  pricing  arrangement  that  it  grants 
to  other  educational  institutions  to  the 
Government  for  its  educational 
institutions  when  the  items  are  to  be 
used  for  educational  purposes. 

V.  Quantity  and  Aggregate  Discounts 

In  establishing  negotiation  objectives 
and  in  the  negotiation  process,  emphasis 
will  be  place  on  obtaining  discounts 
based  on  the  aggregate  volume  of  sales 
for  an  MAS  contract.  Negotiation 
objectives  will  be  established  to  obtain 
volume  discounts  in  line  with  the 
discounts  available  to  the  offeror's  other 
customers.  In  developing  negotiation 
objectives  based  on  the  aggregate 
volume  of  sales,  consideration  may  be 
given  to  taking  discounts  on  aggregate 
volume  of  sales  at  the  conclusion  of  the 


contract  period,  although  it  is  preferred 
that  the  discounts  be  obtained  when 
orders  are  placed. 

VI.  Maximum  Order  Limitation  (MOL) 

All  MAS  contracts  will  contain  an 
MOL  The  level  at  which  the  MOL  is 
established  will  depend  upon  the 
Government's  discount  arrangement 
under  the  schedule  and  the  estimate  of 
sales  volume  above  which  suppliers  are 
likely  to  quote  lower  prices  in  other 
types  of  contracts.  The  contracting 
officer  will  establish  the  MOL  level  for 
the  contract  at  the  conclusion  of 
negotiations.  | 

VII.  Price  Reducdons  I 

All  MAS  contracts  Will  contain  the 
price  reductions  clause  contained  in  this 
document.  The  price  reductions  clause  is 
intended  to  maintain  the  relationship 
that  was  established  at  the  time  of 
award  bet\%uen  the  Government  and  the 
offeror's  customer  or  category  of 
customer  upon  which  the  MAS  contract 
was  predicated.  The  contracting  officer 
will  identify  at  the  conclusion  of 
negotiations,  the  customer  or  category  of 
customers  upon  which  the  MAS  contract 
was  predicated.  In  this  regard,  the 
Congress  of  the  United  States,  including 
any  of  the  offices  or  instrumentalities  of 
the  Congress,  shall  not  be  identified  as 
the  basis  of  an  MAS  contract  for 
purposes  of  the  price  reduction  clause. 
This  implements  Public  Law  9&-€3. 
Section  903  (2  US.C  111b).  which 
excludes  the  Congress,  its  offices  or 
instrumentalities  from  the  operation  of 
the  price  reductions  clause.  This  is  an 
offeror's  only  customer  not  eligible  to  be 
identified  as  the  basis  of  an  MAS 
contract. 

After  the  conclusion  of  negotiations, 
any  changes  in  pricing  practices  by  the 
contractor  that  results  in  a  less 
advantageous  relationship  between  the 
Government  and  the  customer  or 
category  of  customers  upon  which  the 
MAS  contract  was  predicated  shall 
result  in  a  price  reduction  to  the 
Government  to  the  extent  necessary  to 
retain  the  original  relationship. 

The  following  price  reductions  clause 
will  be  used  in  all  MAS  contracts: 

Price  Reductions  Clause 

a.  General.  This  price  reductions 
clause  is  intended  to  ensure  that 
throughout  the  term  of  the  contract,  the 
Government  shall  maintain  its  relative 
position  to  include  price,  discount,  and 
terms  and  conditions,  in  relation  to  that 
of  the  contractor's  customer  or  category 
of  customers  upon  which  this  contract 
award  is  predicated.  The  customer  or 
category  of  customers  upon  which  the 
contract  award  is  predicated  will  be 


identified  at  the  conclusion  of 
negotiations.  Price  reduction  means 
reducing  prices,  increasing  discounts,  or 
giving  more  favorable  terms  and 
conditions  after  the  conclusion  of 
negotiations  to  the  customer  or  category 
of  customers  upon  which  the  contract 
award  is  predicated. 

b.  Reductions  to  Customers  Other 
than  the  Federal  Agencies. 

(1)  At  the  conclusion  of  negotiations, 
the  contracting  officer  and  the  offeror 
shall  reach  an  agreement  as  to  the 
relationship  between  the  Government 
and  the  offeror's  identified  customer  or 
category  of  customers  upon  which  the 
contract  award  is  predicated.  This 
relationship  shall  be  maintained 
throughout  the  contract  period.  Any 
change  in  the  contractor's  arrangement 
for  the  identified  customer  or  category 
of  customers  which  disturbs  this 
relationship  will  constitute  a  price 
reduction. 

(2)  After  the  conclusion  of 
negotiations,  and  for  the  duration  of  the 
contract  period,  the  contractor  shall 
report  all  price  reductions  to  that 
customer  or  category  of  customers  upon 
which  the  award  is  predicated.  The 
report  shall  include  an  explanation  of 
the  conditions  under  which  the 
reductions  were  made.  All  price 
reductions  to  the  identified  customer  or 
category  of  customers  shall  be  reported. 
Those  price  reductions  to  a  customer  or  , 
category  of  customers  not  identified 
pursuant  to  paragraph  b(l)  above  will 
not  be  subject  to  the  provisions  of  the 
clause  and  will  not  be  required  to  be 
reported.  The  contracting  officer  will 
determine  whether  the  price  reductions 
have  disturbed  the  relationship  between 
the  Government  and  the  identified 
customer  or  category  of  customers. 

(3)  If,  after  the  date  of  the  conclusion 
of  negotiations,  the  contractor  (i) 
reduces  the  prices  contained  in  the 
commercial  catalog,  pricelist,  schedule, 
or  other  documents  or  grants  any  more 
favorable  terms  and  conditions  offered 
by  the  contractor  and  used  by  the 
Government  to  establish  the  prices  in 
the  contract;  or  (ii)  reduces  the  prices, 
increases  discounts  or  changes  terms 
and  conditions  of  sales  to  the  identified 
customer  or  category  of  customers  upon 
which  the  award  was  predicated  so  as 
t^disturb  the  relationship  of  the 
Government  to  that  identified  customer 
or  category  of  customers,  a  price 
reduction  shall  apply  to  this  contract  for 
the  remainder  of  the  contract  period,  or 
until  a  further  price  reduction  occurs,  or, 
in  the  case  of  temporary  price 
reductions,  for  the  duration  of  any 
temporary  price  reduction  period  as 
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agreed  to  by  the  contracting  officer  and 
the  contractor. 

(4)  The  Government  v-M  not  be  due 
price  reductions  under  this  clause  on  Lhe 
contractor's  firm  fixed  price  definite 
quantity  contracts  with  a  specified 
delivery  in  excess  of  the  maximum  order 
limitation  specified  in  the  contract.  Price 
reductions  of  this  type  shall  be  reported 
under  the  circumstances  described  in 
paragraph  b(2)  above. 

(5)  The  contracting  officer  may 
exempt  from  the  application  of  this 
clause  any  sale  at  a  price  below  the 
contract  price  if  caused  by  an  error  in 
quotation  or  billing,  provided  adequate 
documentation  is  furnished  by  the 
contractor  immediately  following  the 
discovery  of  the  error. 

c.  Reduction  to  Federal  Agencies. 
(This  paragraph  does  not  apply  to  Non- 
Schedule  ADP/Communications/ 
Teleprocessing  Services  contracts 
entered  into  with  Federal  Agencies  or  to 
Office  of  Federal  Supply  and  Services 
optional  use  schedule  contracts  for 
maintenance  and  repair  of  equipment.] 

Except  for  temporary  "Government- 
only"  price  reductions  described  below, 
if,  after  the  conclusion  of  negotiations, 
the  contractor  gives  a  price  reduction  on 
any  contract  item  to  any  Federal  agency 
and  the  sale  falls  within  the  contract 
maximum  order  limitation,  such  price 
*  reduction  shall  apply  to  all  subsequent 
sales  of  the  contract  item  to  Federal 
agencies  for  the  duration  of  the  contract 
period  or  until  a  further  price  reduction 
is  granted.  The  contractor  may  offer  to 
the  contracting  officer  a  temporary 
"Government-only"  price  reduction 
which  has  a  duration  of  30  calendar 
days  or  more,  except  during  the  last 
month  of  the  contract  period  when  any 
such  offer  must  be  for  the  remainder  of 
the  contract  period. 

d.  Effective  Dates  and  Notifications. 
(This  paragraph  does  not  apply  to  Non- 
Schedule  ADP/Communications/ 
Teleprocessing  Contracts  entered  into 
with  Federal  Agencies  or  to  Office  of 
Federal  Supply  and  Services  optional 
use  schedule  contracts  for  maintenance 
and  repair  of  equipment] 

(1)  Any  price  reduction  pursuant  to  b. 
above,  shall  be  effective  for  the 
Government  at  the  same  time  as  the 
acceptance  of  the  order  by  the 
contractor  from  another  customer. 

(2)  Any  price  reduction  pursuant  to  c. 
above  shall  be  effective  at  the  same 
time  as  the  acceptance  of  the  initial 
order  from  the  Federal  agency 
(Government)  under  the  price  reduction 
except  a  temporary  "Government-only" 
price  reduction  which  shall  be  effective 
at  the  beginning  of  any  temporary  price 
reduction  period  as  agreed  to  by  the 
contracting  officer  and  the  contractor. 


The  effective  date  of  any  temporary 
price  reduction  due  the  Govemm.ent 
under  this  clause  will  allow  sufficient 
time  for  the  notification  of  Federal 
agencies  of  the  applicable  price 
reduction  prior  to  the  beginning  of  the 
Government's  temporary-  price  reduction 
period. 

(3)  The  amount  of  time  allowed  for 
notification  of  Federal  agencies  and  the 
duration  of  the  Government's  temporary 
price  reduction  period  will  be 
commensurate  with  that  provided  by  the 
contractor  to  the  customer  or  category  of 
customer  who  received  the  temporary 
price  reduction  due  the  Governm.ent 
under  the  clause. 

(4)  Except  for  temporary 
"Government-only"  price  reduction 
notifications  in  c.  above,  the  contractor 
shall  notify  the  contracting  officer  and 
the  Federal  agencies  in  writing  of  any 
price  reduction  pursuant  to  b.  and  c. 
above  at  the  same  time  as  notice  is 
given  to  the  contractor's  customer  of  the 
price  reduction.  Price  reduction  of  this 
type  shall  be  reported  under  the 
circumstances  described  in  paragraph 
b(2)  above. 

(5)  Failure  to  give  timely  notice  of  any 
price  reduction  pursuant  to  b.  and  c. 
above,  shall  require  that  such  price 
reduction  (including  temporary  price 
reductions)  apply  to  the  contract  for  the 
duration  of  the  contract  period,  or  until 
further  price  reduction  is  granted,  and 
may  constitute  a  basis  for  termination  of 
the  contract  as  provided  in  the  Default 
Clause  of  the  contract, 

(6)  The  contractor  shall  invoice  at 
such  reduced  price  and  indicate  thereon 
that  the  price  reduction  is  pursuant  to 
this  Price  Reductions  clause  until  such 
time  as  this  contract  is  modified. 

e.  Contractor's  Statement  of  Price 
Reductions.  [This  paragraph  does  not 
apply  to  Non-Schedule  ADP/ 
Communications /Teleprocessing 
Contracts  entered  into  with  Federal 
Agencies  or  to  Office  of  Federal  Supply 
and  Services  optional  use  schedule 
contracts  for  maintenance  and  repair  of 
equipment] 

The  contractor  shall  furnish  wiihin  10 
calendar  days  after  the  end  of  the 
contract  period  a  statement  certifying 
either  (1)  that  there  were  no  applicable 
price  reductions;  or  (2)  that  all 
applicable  price  reductions  were 
reported  to  the  contracting  officer  and 
that  such  price  reductions  were  passed 
on  to  the  Federal  agencies. 

(End  of  Clause) 

Vlll.  Economic  Price  Adjustment 

An  economic  price  adjustment  (EPA) 
clause  will  be  used  in  FSS  MAS 
contracts  where  uncertainty  exists  as  to 


the  stability  of  market  prices  during  the 
term  of  the  contract.  The  contracting 
officer  will  determine  whether  items 
under  the  MAS  contract  are  subject  to 
unforeseen  price  fluctuations,  thus 
warranting  the  use  of  an  EP.'X  clause. 
The  contracting  officer's  determination 
on  the  use  of  an  EPA  clause  will  be 
made  in  the  negotiation  process. 

Attachment  I — Multiple  Award 
Schedule  Pricing  Guide 

MULTIPLE  AWARD  SCHEDULE 
(MAS)  PRICING  GUIDE 

I.  Discount  Schedule  and  Marking  Data 

A.  Requirement  for  Offeror  to  Submit 
Pricing  Data.  Proposals  shall  be 
supported  by  statements  and  analyses 
or  other  evidence  of  reasonable  prices 
and  by  such  information  concerning 
other  vital  matters  as  is  deemed 
necessary  by  the  contracting  officer. 
Each  MAS  solicitation  will  include 
Discount  Schedule  and  Marketing  Data 
sheets  to  be  completed  for  each  Special 
Item  Number  (SIN)  and  submitted  as  a 
part  of  the  offeror's  proposal.  When  this 
form  is  completed  in  its  entirety,  along 
with  pricing  data  from  current  or  prior 
contracts  and  preaward  audits,  it  should 
provide  the  necessary  data,  in  m.ost 
cases,  to  enable  the  contracting  officer 
to  complete  the  price  analysis  and 
develop  the  negotiation  objective. 

B.  Initial  Review  of  Offeror's 
Proposal.  As  soon  as  possible  after 
receipt  of  proposals,  the  contracting 
officer  should  review  in  detail  the 
offeror's  submission  in  response  to  the 
Discount  Schedule  and  Marketing  Data 
sheets.  If  the  offer  has  failed  to  respond 
to  specific  data  elements  or  if  the 
response  is  not  adequate,  the 
contracting  officer  should  immediately 
request  that  the  offeror  correct  any 
deficiencies  in  the  data  submission.  In 
this  regard,  a  specific  date  for  the 
receipt  of  the  required  data  should  be 
established  with  the  offeror.  Also,  it  is 
important  that  the  data  be  received  well 
in  advance  of  schedule  negotiations  to 
permit  adequate  time  for  a  price 
analysis  by  the  contracting  officer. 

C.  Timeliness  of  the  Procurement 
Action.  The  process,  to  the  extent 
practical,  should  begin  early  enough  to 
allow  for  award  of  MAS  contacts  by  the 
beginning  of  the  proposed  schedule 
period. 

II.  Prenegotiations 

A.  Establishing  the  Negotiation 
Objective.  In  preparing  for  negotiations, 
the  contracting  officer  will  establish 
specific  negotiation  objectives  based 
upon  a  properly  prepared  price  analysis. 
This  price  analysis  will  serve  as  the 
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basis  for  the  negotiation  objectives 
including  the  rationale  for  the  objectives 
established.  The  elements  of  the  price 
analysis  are  listed  in  Section  IV  of  this 
pricing  guide. 

B.  Negotiation  Objective.  In 
establishing  negotiation  objectives, 
contracting  officers  must  remain 
cognizant  of  the  Government's  goal  in 
negotiating  MAS  contracts,  namely,  to 
obtain  discounts  equal  to  or  better  than 
an  offeror's  discounts  to  its  most 
favored  customer.  The  most  favored 
customer  discount  is  defined  as  the 
largest  discount  given  to  any  entity  with 
which  the  offeror  does  business.  There 
are  factors,  such  as,  terms  and 
conditions,  warranties  and  FOB  point, 
that  may  make  the  Government  different 
from  a  firm's  other  customer.  Although 
the  contracting  officer  may  recognize 
these  differences  through  proper 
analysis  and  documentation,  the 
contracting  officer  must  also  consider 
the  volume  purchased  by  the 
Government  under  the  MAS  contract.  In 
addition,  the  contracting  officer  must 
take  into  consideration  whether  the 
most  favored  customer  discount  is  the 
discount  to  educational  institutions.  (See 
paragraph  IV  of  the  MAS  policy 
statement). 

C.  Documentation  of  the  Price 
Analysis  and  Negotiation  Objective. 
The  contract  file  will  contain  the  written 
price  analysis  report  in  support  of  the 
Government's  negotiation  position. 

The  supporting  documentation  will 
necessarily  vary  depending  upon  the 
complexity  and  estimated  dollar  volume 
of  the  contract.  The  price  analysis  and 
negotiation  objective  will  be  a  part  of 
the  price  negotiation  memorandum  (See 
section  V  of  this  pricing  guide).  The 
supporting  documentation  required  at 
this  point  in  the  procurement  process 
will  normally  include: 

1.  General  description  of  the 
procurement. 

2.  Adequacy  of  data  submitted  by  the 
offeror. 

3.  The  elements  of  pricing  analyzed 
preparatory  to  establishing  the 
negotiation  objective.  (See  section  IV  of 
this  pricing  guide). 

4.  The  negotiation  objective  and  the 
supporting  rationale. 

5.  Major  differences  between  the 
offeror's  proposal  and  the  negotiation 
objectives. 

6.  The  offeror's  documentation  and 
rationale  if  less  than  the  MFC  discount 
is  offered.  This  will  also  include  the 
contracting  officer's  evaluation  of  that 
data. 

D.  .'\ppro\.  c!  of  Negotiation 
Objectives  The  negotiation  objectives 
should  be  approved  by  the  chief  or  the 
purchasing  officer  of  designee. 


III.  Catalog  Item  Verification 

A.  Definition  of  Established  Catalog 
Price.  FAR  15.804-3(c)  states  that  for  an 
item  to  qualify  as  a  catalog  price,  the 
price  must  be,  or  be  based  on.  (A)  an 
established  catalog  price,  (B)  of 
commercial  items,  (C)  sold  in  substantial 
quantities,  (D)  to  the  general  public.  The 
criteria  contained  in  the  following 
paragraphs  should  be  applied  in 
determining  whether  an  item  falls  within 
the  scope  of  this  definition. 

B.  Established  Catalog  Price  (FAR 
15.804-3(c)(l)j  This  is  a  price  that  is 
included  in  a  catalog,  price  list,  schedule 
or  other  form  that  is  regularly 
maintained  by  the  manufacturer  or 
vendor,  is  either  published  or  otherwise 
available  for  inspection  by  customers 
and  states  prices  at  which  sales  are 
currently  or  were  last  made  to  a 
significant  number  of  buyers  who 
constitute  the  general  public.  The 
following  questions  will  help  you 
determine  if  there  is  an  established 
catalog  price. 

1.  Is  there  a  printed  catalog,  price  list, 
published  price  or  other  formal 
document  showing  prices  and  applicable 
discounts,  if  any? 

2.  Can  audit  validate  from  seller's 
records  that  the  price  offered  is  a  regular 
catalog  price  with  appropriate 
discounts? 

3.  If  the  answer  to  either  (1)  or  (2) 
above  is  not  "yes  "  the  proposal  does  not 
meet  the  test  of  a  catalog  priced  item. 

C.  Commercial  Item  (FAR  15.804- 
3(clf3JJ.  This  is  an  item  (the  term 
includes  both  supplies  and  services)  of  a 
class  or  kind  that  is  regularly  used  for 
other  than  Government  purposes  and  is 
sold  or  traded  in  the  course  of  normal 
business  operations.  The  following 
questions  will  help  you  determine  if  the 
item  is  a  com.mercial  item. 

1.  Is  the  item  or  service  identical  to 
that  described  in  the  catalog? 

2.  Is  the  item  or  service  so  similar  it 
can  be  priced  by  reference  to  catalog 
prices? 

3.  Is  the  item  or  service  so  similar  that 
differences  can  be  identified  and  priced 
as  add-ons  or  deducts  from  catalog 
prices  by  price  analysis  or  other  known 
prices? 

4.  If  the  answer  to  either  (1).  (2)  or  (3) 
above  is  not  "yes",  the  proposal  does 
not  meet  the  test  of  a  catalog  item. 

D.  General  Public  (FAR  15804- 
3(c)(5)).  An  item  is  sold  "to  the  general 
public"  if  it  is  sold  to  other  than 
affiliates  of  the  seller  and  to  non- 
government entities.  Items  sold  to 
affiliates  of  the  seller  and  sales  for  end 
use  by  the  government  are  not  sales  to 
the  general  public.  The  following 


questions  will  help  you  determine  if  an 
item  is  sold  to  the  general  public. 

1.  Does  the  seller's  data  show  sales 
over  the  appropriate  past  period  as 
between  Government  and 
nongovernment  entities? 

2.  Is  there  general  knowledge  of  large 
public  sales  of  products  regularly 
stocked  by  dealers  or  regularly  traded  in 
the  marketplace? 

3.  Can  audit  validate  from  the  seller's 
records  that  sales  have  been  made  to 
nongovernment  entities? 

4.  If  you  did  not  answer  "yes"  to  any 
of  the  preceeding  checklist  items,  the 
proposal  does  not  meet  the  test  of  a 
catalog  item. 

E.  Substantial  Quantities  (FAR 
15.804-3(c)(4j  and  (FAR  15.804-3(f). 
Supplies  are  sold  in  substantial 
quantities  when  the  facts  or 
circumstances  are  sufficient  to  support  a 
reasonable  conclusion  that  the 
quantities  regularly  sold  are  sufficient  to 
constitute  a  real  commercial  market  for 
the  item.  This  test  is  usually  in  terms  of 
total  quantifies  sold,  but  it  also  should 
include  the  number  of  times  the  item  has 
been  sold  and  how  many  times  a  given 
price  or  price  structure  has  been 
accepted  by  buyers  free  to  choose. 
Nominal  quantities,  like  models, 
specimens,  samples  and  prototype  or 
experimental  units  do  not  meet  this 
requirement.  Services  sold  in  substantial 
quantities  are  those  that  are  customarily 
provided  by  the  company,  with 
personnel  regularly  employed  and  with 
equipment  regularly  maintained  solely 
or  principally  to  provide  such  services. 
FAR  15.804-3(f)  contains  the  guidelines 
for  determining  whether  the  "substantial 
quantities"  criterion  are  met.  Also,  the 
sales  data  requested  in  section  VII  of 
the  Discount  Schedule  and  Marketing 
Data  is  set  forth  in  a  format  to  facilitate 
your  analysis  of  this  requirement.  The 
following  questions  will  help  you 
determine  if  the  items  have  been  sold  in 
substantial  quantities: 

1.  Are  reported  sales  to 
nongovernment  entities  at  least  55%  of 
total  sales  and  those  at  catalog  price 
less  applicable  discounts  at  least  75%  of 
this  amount?  When  the  answer  to  this 
question  is  "yes"  the  item  meets  the 
"substantial  quantity"  test. 

2.  Are  reported  sales  to 
nongovernment  entities  at  least  35%  of 
total  sales  and  those  at  catalog  price 
less  applicable  discounts  at  least  55%  of 
this  amount?  When  the  answer  to  this 
question  is  "yes"  the  test  of  substantial 
may  be  deemed  to  have  been  met  when 
(i)  the  criteria  in  B,  C,  and  D  above  are 
met,  (ii)  the  nature  of  the  item  or  total 
quantities  sold  clearly  supports  such  a 
conclusion  even  though  the  Government 


Federal  Register  /  Vol.  50.  No.  58  /  Tuesday.  March  26.  1985  /  Proposed  Rutes 


11915 


is  the  major  user,  and  (iii)  approval  of 
the  chief  or  deputy  chief  of  the 
Procurement  Office  is  obtained. 

3.  Can  audit  verify  from  the  seller's 
records  that  commercial  sales  meet  the 
test  of  (1)  and  (2)  above? 

4.  Are  reported  sales  to 
nongovernment  entities  less  than  35%  of 
total  sales  to  all  customers  (government 
and  nongovernment)?  If  the  answer  is 
"yes."  the  item  does  not  meet  the  test  of 
substantial  quantities.  Therefore,  if  the 
item  is  to  be  included  in  the  MAS,  cost 
or  pricing  data  must  be  obtained  and 
evaluated  in  accordance  with  FAR 
15.004. 

F.  Catalog  Price  Exemption.  A  catalog 
price  exemption  to  the  need  for 
submission  of  cost  or  pricing  data  can 
be  granted  for  products  or  services 
offered  on  MAS  solicitations  when  the 
requirements  set  forth  in  paragraph  A 
through  E  above  have  t>een  met. 

The  Discount  Schedule  and  Marketing 
Data  sheets  provides  in  section  VII  for 
the  information  to  determine 
commerciality.  This  section  permits 
offerors  to  certify  the  commerciality  of 
items  offered  under  the  solicitation. 
Along  with  this  certification,  offerors  are 
required  to  submit  sales  information  on 
a  representative  sample  of  the  best 
sellings  items  under  the  SIN.  The 
contracting  officer  will  establish  the 
representative  sample  size  in  the 
solicitation.  For  items  that  the  offeror 
cannot  certify  as  commercial,  sales 
information  will  be  required  for  each 
item  offered  under  the  solicitation.  The 
information  provided  will  be  used  in 
determining  whether  an  item  should  be 
e.xempt  from  the  cost  and  pneing  data 
requirement. 

IV.  Price  Analysis 

A.  Rpquirement  for  Price  Analysis. 
FAR  15.805-2  and  -3  state  that  some 
form  of  price  or  cost  analysis  should  be 
made  in  connection  with  every 
negotiated  procurement  action.  FAR 
15.804-3(h)  states  that  even  though  an 
item  qualifies  for  exemption  from  the 
requirements  for  submission  of  certified 
cost  or  pricing  data,  price  analysis  must 
be  performed  to  determined  the 
reasonableness  of  the  price  and  the 
need  for  furth(;r  negotiation. 

B.  Preparation  for  Negotiations. 
Preparation  for  negotiations  after  receipt 
of  the  offer  begins  with  a  properly 
prepared  price  analysis  report.  The  price 
analysis  should  provide  the  basis  for 
establishing  the  specific  negotiation 
objectives  and  the  reasons  why  these 
objectives  were  established. 

C.  Price  Analysis  Techniques.  Most  of 
the  data  needed  to  perform  the  price 
analysis  will  be  submitted  by  the 
offerors  as  required  by  the  Discount 


Schedule  and  Marketing  Data  sheets 
and  the  historical  files  on  existing  or 
prior  contracts.  Questions  on  the 
proposal  that  ansa  during  the  price 
analysis  effort  will  be  addressed  to  the 
offeror.  The  price  analysis  may  include 
the  following  elements,  as  appropriate; 

1.  Discount  arrangements  on  the 
existing  or  prior  year  contract.  Data 
from  these  sources  can  be  accumulated 
prior  lo  receipt  of  proposals.  Information 
should  include:  estimated  and  actual 
sales  volume;  categories  of  customers 
and  discount  arrangements:  the  M.^S 
discounts  negotiated;  and,  any  problems 
or  significant  events  that  were 
experienced  during  the  negotiations 
affecting  the  Government's  negotiation 
position.  Price  reduction  information 
submitted  in  accordance  with  the  price 
reductions  clause  shall  also  be  included. 
This  information  is  the  data  base  from 
which  to  start  the  price  analysis  after 
proposals  i  re  received. 

2.  Offeror's  commercial  sales  data. 
The  sales  data  submitted  in  Part  B. 
Section  VII  of  the  Discount  Schedule 
and  Marketing  Data  Sheets  will  be  used 
to  determine  price  reasonableness,  the 
commerciality  of  products  or  services 
offered  and  the  discount  the 
Government  should  receive  As  a 
general  rule,  the  larger  the  percent  of 
commercial  sales  to  total  sales,  the  more 
reliance  the  Government  can  place  on 
prices  being  set  in  the  marketplace. 
Because  products  or  services  available 
under  schedules  should  be  for  the  most 
part  commerical  items,  it  is  essential 
that  the  commerciality  of  the  products  or 
services  be  established  prepatory  to 
negotiations.  Where  products  or 
services  do  not  clearly  meet  the  tests  of 
commerciality,  contract  negotiators  are 
required  to  analyze  whether  these 
products  or  services  are  comparable  to 
others  which  meet  the  tests  of 
commerciality  or  there  are  other 
circumstances  that  can  be  used  in 
judging  why  such  items  should  be 
considered  commercial.  Additional 
information  may  be  required  from  the 
offeror  m  assessing  commerciality. 
Where  products  or  services  are  not 
commercial,  cost  or  pricing  data  is 
required. 

3.  The  prices  and  discounts  proposed 
by  the  offeror.  The  offeror's  proposal 
should  be  reviewed  to  ascertain  an 
understanding  of  the  prices  or  discounts 
offered  to  the  Government  as  compared 
with  offeror's  discounts  to  other  entities 
and  to  determine  if  the  sales  data 
required  is  included  in  the  proposal.  The 
analysis  of  the  proposal  should 
determine  the  reasons  for  differences 
between  the  offered  discounts,  and 
other  discount  arrangements;  whether 
there  are  special  discount  arrangements; 


or  other  concessions  that  the  offeror 
makes  which  should  be  included  in 
determining  the  Government's 
negotiation  position. 

4.  Net  price  evaluation.  Comparison  of 
net  prices  may  be  utilized  in  the 
evaluation  of  offers  under  MAS 
contracts  Every  effort  should  be  made 
to  include  products  with  the  lowest  net 
price  on  the  schedule  even  though  there 
may  be  instances  where  the  offeror 
offering  the  lowest  net  price  may  not 
offer  the  most  favored  customer  pneing. 
In  addition,  you  may  compare  the  net 
prices  offered  by  one  offeror  with  net 
prices  of  similar  items  offered  by  other 
offerors  to  assist  in  the  price 
reasonableness  determination.  This  may 
be  done  on  a  sampling  basis  using  the 
high  dollar  volume  items  listed  on  the 
Discount  Schedule  and  Marketing  Data 
sheets. 

5.  Recommendations  contained  in 
preaward  audits  or  from  other  pricing 
specialists  or  from  other  appropriate 
sources. 

6.  Trend  analysis  of  price  changes 
using  appropriate  indices  such  as  the 
Producer  Price  Index,  other  similar 
market  indicators,  and  price  changes  in 
similar  products  offered  by  other 
companies. 

7.  The  comparison  of  offered  prices/ 
discounts  to  local  retail  and  discount 
house  catalog  prices. 

8.  The  overall  discount  policy  of  the 
offeror.  The  Discount  Schedule  and 
Marketing  Data  sheets  require  that 
complete  disclosure  regarding  discount 
policy  and  price  reductions  in  any  other 
form  be  made.  This  would  include,  but 
not  limited  to,  such  things  as  quantity 
discounts,  end-of-year  discounts, 
disccunts  for  multiple  quantities,  free 
service  or  installation,  trpining,  bonua 
goods  of  any  kind,  trade-in  allowances, 
rebates  of  any  kind.  F.O.B.  point. 
payment  terms,  incentives,  gu.^ra^teed 
prices.  The  price  analysis  should 
determine  whether  any  such  items  are 
included  in  the  offeror's  proposal  to  the 
Government  and  the  consideration  that 
they  should  be  given  in  establishing  the 
Government's  negotiation  position. 

9.  That  the  offeror's  price  to  the 
Government  takes  into  account  the 
volume  of  Government  business 
anticipated  for  a  fixed  period,  such  as  a 
fiscal  year  of  annual  contract  period. 

V,  Negotiadons 

1   Negotiations  csn  begin  upon 
completion  of  a  properly  prepared  price 
analysis  and  establishment  of  the 
Government's  negotiation  objecti\es, 

2.  During  the  negotiations. 
Government  negotiators  will  address  the 
following: 
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a.  Aggregate  discounts  based  on  the 
estimated  volume  of  sales  under  the 
schedule  contract  giving  consideration 
to  the  Government's  manner  of  ordering. 

b.  In  FSS,  the  use  of  an  economic  price 
adjustment  clause  considering  the 
uncertainty  of  prices  for  the  contract 
term  and  the  resultant  improved 
discounts  offered  the  Government  by 
the  offeror  for  this  price  protection.  The 
use  of  the  EPA  clause  is  a  matter  for 
negotiation. 

3.  In  the  event  that  the  Government's 
negotiation  objective  cannot  be  met,  the 
contracting  officer  must  exercise 
judgment  in  deciding  whether  to  reject 
the  offer.  In  exercising  this  judgment,  the 
contractmg  officer  must  weigh  the  effect 
that  the  rejection  of  the  offer  will  have 
on  meeting  the  Government's  needs. 
Whenever  a  decision  is  made  to  award 
an  MAS  contract  where  the 
Government's  discount  is  not  equal  to  or 
better  than  the  MFC  discount,  the 
contracting  officer  will: 

a.  Ensure  the  analysis  and  reasons  for 
this  decision  are  fully  documented  and 
justified  in  the  contract  file. 

b.  Obtain  approval  for  such  a  decision 
at  a  supervisory  level  higher  than  the 
contracting  officer,  regardless  of  the 
dollar  value. 

4.  The  Government  will  not  award  an 
M.'\S  contract  to  a  firm  that  does  not 
give  the  Government  a  price  equal  to  the 
best  price  given  or  available  to  its 
volume  end  user  customers  under 
similar  circumstances  except  where  the 
Government's  overall  volume  of 
purchases  for  the  contract  period  does 
not  warrant  the  best  price  given  to  end 
user  customers. 

5.  At  the  conclusion  of  negotiations, 
the  conlructing  officer  will  decide  on  the 
level  of  the  MOL  in  the  contract.  The 
level  of  the  MOL  depends  on  the 
Government's  negotiated  discount 
arrangement  and  the  estimate  of  sales 
volume  above  which  suppliers  are  likely 
to  quote  lower  prices  in  other  types  of 
contracts, 

6.  In  all  MAS  contract  negotiations, 
the  contracting  officer  is  required  to 
make  an  affirmative  determination  that 
the  prices  negotiated  are  fair  and 
reasonable  (FAR  15  803(c)). 

7.  A  price  negotiation  memorandum 
(PN'M)  shall  be  prepared  at  the 
conclusion  of  each  negotiation  (See  FAR 
15.808).  The  PNM  is  the  document  that 
brings  together  a!!  the  principal 
elements  of  the  negotiation  leading  to 
the  decision  that  the  price/discount  is 
f.iir  and  reasonable.  In  support  of  that 
decision,  the  PN'M  should  contain  the 
significant  considerations  shaping  the 
pncing/dibcount  arrangement.  These 
include: 


a.  A  summary  of  the  offer  received 
(prices,  terms,  etc.),  the  Government's 
negotiation  position  (objectives)  and  the 
negotiation  results.  Any  revised  or 
adjusted  offers  and  any  revised  or 
adjusted  Government  negotiation 
objectives  will  be  explained. 

b.  Names  and  titles  (position)  of  the 
Government  and  contractor 
representatives  who  participated  in  the 
negotiations. 

c.  Reference  to  the  price  analysis 
report  should  be  made  or,  where 
appropriate,  actual  incorporation  of  the 
price  analysis.  (Elements  of  the  price 
analysis  report  are  in  Section  II, 
paragraph  C  of  this  pricing  guide). 

d.  Where  cost  or  pricing  data  is 
required,  the  narrative  should  cover  the 
products  or  services  that  require  it?  the 
source  of  the  data,  the  analysis  of  the 
data  and  its  use  in  negotiations.  Where 
the  requirement  for  cost  or  pricing  data 
is  waived,  the  determination  and 
findings  in  support  of  such  waiver  will 
be  appended  to  the  WM. 

e.  Where  preaward  audit  or  other 
pricing  assistance  is  avilable,  the  PNM 
should  identify  the  recommendations. 
Where  the  recommendations  are  not 
used,  appropriate  rationale  will  be 
included  on  why  they  were  not  used. 
Any  alternate  position  will  be 
documented  and  supported  with  factual 
data. 

f.  Any  exceptions  to  the  Government's 
terms  and  conditions  will  be 
documented  as  will  any  special  or  non- 
standard contract  provision. 

g.  The  PNM  will  document  the  initial 
negotiation  objectives  and  actual 
negotiations  including  the  offers  and 
counter-offers  made  by  the  parties  with 
supporting  rationale  for  all  Government 
positions. 

h.  The  document  will  include  the  MOL 
level  established  with  supporting 
rationale. 

i.  The  document  must  clearly 
demonstrate  and  support  that  the  price/ 
discount  negotiated  is  reasonable.  It 
must  document  any  decision  to  accept 
less  than  the  best  pricing  arrangement 
granted  to  the  most  favored  customer. 
The  PNM  should  also  identify  the 
offeror's  data  used  in  the  negotiation 
process. 

j.  The  P.NM  should  be  signed  and 
dated  by  the  contracting  officer  as 
evidence  that  it  is  the  official  record  of 
negotiations  and  it  complies  with  GSA 
policies  and  procedures. 


Price  analysis 


Check  Sheet 


11  Did  the  ofleror  submit  adequate  data  in 
response  to  trie  solicilalion? 

2.  It  data  subnutted  by  oHefOf  was  not  ade- 
quate, did  you  request  that  dtfioenctes  be 
cofrected' 

3  Did  otterof  then  submit  adeqi-aie  data''    

4  Did  you  venty  that  the  items  meet  the  test 
of  (see  FAR  15  804-3(1) 

a  Established  catalog  pnc© 

b  Commefcial  item „ 

c   General  public    ., 

d  Substantial  quantities 

5  Did  you  prepare  a  pnce  analysis  on  the 
oflerors  p'oposaC 

6  Dk)  you  compare  the  offerors  pnces/dis- 
coonts  to  existing  or  prior  contracts  and 
recoocil  differences'' 

7  Did  you  compare  proposed  price  i-sis  to 
pnor  lists  ana  evaluate  changes'* 

8  Did  the  offeror  prooose  ttie  MFC  discount 
to  the  Govenmenf 

9  If  MFC  discouni  was  not  oHered,  did  the 
offeror's  proposal  provide  the  required  doc- 
umentation in  support  thereof 

10.  If  MFC  discouni  was  not  offered,  did  you 
evaluate  why  and  use  it  m  developing  the 
Government  s  negotiation  position'' 

1 1  On  a  sample  basis,  did  you  compare  "net 
prices"  on  high  dollar  voiurne  items  10 
similar  items  offered  or  available  from  other 
sources'' 

12  D»d  you  determine  whether  the  offeror  is  a 
manufacturer  selling  direct  to  the  Govom- 
rT>en1  without  a  dealer  nerworK,  or  a  manu- 
facturer selling  direct  to  the  Government 
even  [hough  he  has  dealers,  or  a  munufac 
turer  selling  to  ttie  Government  through 
dealers,  or  a  dealer  selling  direct  to  the 
Government  (dealer  musl  submit  manufac- 
turer's price  list),  or  sells  to  the  Govern- 
ment ttwough  some  other  means'' 

1 3.  Did  the  offeror  furnish  their  standard  com- 
mercial warranty  and  specify  where  it  is 
located  in  their  offer'' 

14  In  FSS  procurements,  did  tn©  offeror  slate 
wtwtt^er  tt>e  warranty  offered  to  GSA  is 
more  favorable,  less  favorable  or  equal  to 
the  commercial  warrant/'  If  the  warranty 
offered  to  GSA  is  more  favorable  or  less 
favorable  than  the  commercial  warra'-ty  did 
tfte  oflerof  submit  information  describing 
the  differences  tietween  trie  warranty  of- 
fered and  ttie  commercial  warranty  and 
provide  the  value  (expressed  as  a  precen- 
lage  of  the  catalog  pnce)' 

15  IN  FSS  procurements,  are  installation  and 
instructions  offered  (if  '  yes '  did  the  oWerOf 
provide  details  or  indicate  where  the  infor- 
mation may  be  found  in  the  offerp 

16  In  FSS  procurements  are  installation  and 
instructions  offered  to  the  Government 
more  favorable  than  those  offered  to  other 
customers  (if  "yes' .  did  the  offeror  descnbe 
how  It  IS  more  favorable  and  provide  the 
value  expressed  as  a  precentage  of  the 
catalog  pnce)'' 

17.  In  FSS  solicitations,  was  information  ob- 
tained on  the  following, 
a   Is  stock  on  hand  of  the  items  oHered 

maintained'' 
b   Is  the  Special  Item  Numberls)  ottered 

displayed  in  showrooms? 
c   Are  design  and  layout  assistance  relat- 
ed to  Ihis  Special  item  Numtjer  provid- 
ed free  of  charge'' 
d    If   the   offeror  is   a   dealer,   has  the 
offeror   arranged   for  other   dealers   to 
participate    under    the    schedule    con- 
tracf 
e  Will  the  offeror  administer  all  incoming 
orders,   including  requests  lor  expedit- 
ing and  follow-up"' 
18  Are  the  prices  negotiated  at  leasl  equal  to 
the  best  pnce  that  the  offeror  grants  to  its 
end  user  most  favored  customer'' 
19-    Does    the    PNM    contain    an    affirmative 
determination  that  the  prices  negotiated  are 
lair  and  reasonable  and  set  forth  the  oasis 
lor  such  determination'' 


Yes 


No 
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Check  Sheet— Continued 


20  Od  the  conuactof  cen,fiy  data  mrtially 
submr^ed  w.th  the  pfopcsal  and  again,  at 
tne  conclusion  o*  negotiations  on  mtorma- 
ton  provided  ounn^  neyotiaiions  and  any 
Changes  to  the  data  ongmaiiy  submitted 
with  trie  proposal^ 


No 


.Attachment  II — Discount  Schedule  and 
Marketing  Data  Sheets 

Solicitation  No 


Discount  Schedule  and  Marketing  Data 
Instruction  To  Offerors: 

Part  A — General  Information  applies 
to  each  GSA  Special  item  Number  (SIN) 
for  which  an  offer  is  submitted,  (if  all 
information  is  the  same.  SINs  may  be 
combined.) 

Part  B — Discount  and  Sales 
Informai:un  must  be  completed  for  each 
Special  Item  Number  for  which  an  offer 
is  submitted.  (If  di.scount  information  is 
the  same  for  all  products  under  each 
SIN,  SINs  may  be  combined.  However, 
separate  sales  information  required 
under  Part  B  VII  must  be  provided  for 
each  SIN.) 

Information  required  by  each  space 
must  be  furnished.  If  not  applicable, 
indicate  by  "N/A".  Information 
furnished  in  Part  B  relating  to  discounts, 
allowances  and  sales  information  will 
be  treated  as  •CONFIDE.NTIAL"  by  the 
Government.  Failure  to  provide  current, 
accurate  and  complete  information 
under  Parts  A  and  B  may  subject  the 
offeror  to  liability  for  refunds  pursuant 
to  the  Price  Reductions  or  Defective 
Pricing  clauses. 

Part  .\ — General  Information 

(applicable  to  all  special  item  numbers) 

I.  Identification  of  a  Price  List  as  the 
Basis  for  this  Offer  (check  and  attach 
copies  of  the  dated  prices  list) 

(a) Manufacturer's  catalog/ 

pricelist  (indicate  type) 

(b) Dealer's  catalog/pricelisf 

(c) Retailer's  catalog/pricelist 

(d) Other  (specify) 

II.  Aggregate  or  End  of  Contract 
Additional  Discounts.  An  additional 

discount  of percent  is  offered  to  the 

Government  which  will  be  applied  to 
the  actual  aggregate  sales  in  excess  of 
the  following  base  figure  under  this 
contract: 

1.  For  current  MAS  contractors, 
aggregate  sales  (annualized)  to  the 
Government  for  most  recent  12  month 

period  under  similar  contract(s)  is  $ 

based  on  sales  during  the  period lo 


2.  For  other  offerors,  projected 
aggregate  sales  under  this  contract  is 
$ 


Solicitation  No. 


Part  B — Discount  and  Sales  Information 

Name  of  Offeror  GSA  Special  Item 

Number 

I.  Identification  of  Items  Offered.  How 
many  model/type  of  catalog  items  do 
you  offer  under  this  GSA  Special  Item 
Number (enter  number). 

II.  Discounts.  The  following 
concessions  are  offered  to  the 
Government  for  delivery  FOB 
destination.  In  OIRM  solicitations,  list 
also  concessions  to  the  Government  for 
delivery  FOB  origin. 

(a)  Discount  offered  on  the  above 

GSA  Special  Item  Number  is % 

from  pricelist  dated .  Plus  prompt 

payment  discount,  as  stated  on  the  first 
page  of  this  solicitation  (additional 
details  may  be  entered  below  or 
attached).  If  discounts  vary,  show 
discounts  on  pricelist. 

(b)  Quantity  Discounts. 


1.  List  below  any  quantity  discounts 
included  m  this  offer. 

2.  Can  models/products  be  combined 
to  obtain  quantity  discounts? 

Yes No If  yes.  provide 

details. 

Solicitation  No.    

Special  Item  No.  


III  a.  List  below  the  best  discount  and 
other  concessions  resulting  in  the  lowest 
net  price  (regardless  of  quantify  and 
terms  and  conditions)  to  other  than 
authorized  GSA  contract  users  from 
pricelist  for  the  same  or  similar  products 
or  ser\ices  offered  to  the  Government 
under  this  solicitation.  .NOTE:  Where 
the  best  (lowest]  net  price  offered  was 
based  on  other  than  a  discount  from  a 
pricelist  or  was  based  on  a  discount 
from  a  pricelist  other  than  the  pricelist 
used  as  the  basis  of  the  offer  to  the 
Government  under  this  solicitation,  the 
lowest  net  price  granted  shall  be 
translated  into  a  discount  from  the 
pricelist  used  as  the  basis  of  the  offer  to 
the  Government  under  this  solicitation. 
The  discounts  shown  below  should 
reflect  the  lowest  net  prices  granted  to 
any  customer  under  any  circumstances. 
(Show  percentages  and  delivery  terms). 


Regular 

dis- 
counts 
(per- 
cent) 

Quantity 

dis- 
counts 
(per- 
cent) 

Aggre- 
gate 
dis- 
counts 

Com- 
missions 
to  other 

than 
employ- 
ees 
(per- 
cent) 

Prompt 
payment 

FOB 
potnt 

Olher 
dis- 
counts 

(1)  To  dealers' retailers 

J 

(2)  To  distnbutors/whoiesalers .. 

(3)  To  educational  institutions 







(4)  To  state,  county  city  and  local  governments. ... 

(5)  To  original  equipment  manulaclurers  (OEM) 



(6)  To  others  Ispeciiyl.  eg.  nail  accls..  sales 
agreements.  Federal  agecies  etc 

(7)   It   a   dealer,   indicate   discount   from   migs 
pricelist !..._ 

III  b.  Do  you  offer,  for  any  customer  of 
any  class  within  the  MOL  or  outside  of 
the  MOL,  other  discounts  and/or 
concessions  including  but  not  limited  to 
the  following,  regardless  of  price  list, 
which  result  in  lower  net  prices  than 
those  offered  the  Government  in  this 
offer? 

Yes No rebates  of  any 

kind,  including  year-end  or  end  of 
contract  discounts? 

Yes No multiple 

quantity  unit  pricing  plan? 

Yes No cumulative 

discounts  of  any  type  which  cover  items 
being  offered? 

Yes No products 

(modelsl/services  that  may  be  combined 
for  maximum  discounts? 

Yes No others  (specify). 


If  answer  to  any  of  the  above  is  "Yes", 
provide  detailed  explanation  including 
the  value  expressed  as  a  percentage  of 
the  list  price  and  the  manner  in  which 
the  value  of  the  discount/concession 
was  calculated. 

IV  (a)  Are  any  of  the  models/products 
offered  herein  sold  by  the  offeror  under 

a  different  trade  name(s)?  Yes 

No If  "Yes",  explain  and  provide 

applicable  pricelists. 

(b)  To  your  knowledge,  are  there 
identical  products  offered  herein 
contained  in  any  other  GS.A  Federal 

Supply  Schedule  contract?  Yes . 

No If  "Yes",  identify  the  product. 

schedule  and  contract. 

V.  Allowances:  Do  you  offer  any  of 
the  following  allowances  to  any 
customer? 

(a) Trade-in  allowances? 
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(b)   ..  _._       Return /F\chy roe  g^ods 
policy? 

(c|  .- _  Reduced  prices  on  s.impies 

demonstrator  models,  reconditioned 
Items  or  fiuor  modtlk? 

|d) Do  you  fe;'\e  any  .,.-.'.% or,c-s 

not  menticr.ed  above^ 

!f  the  ciHswer  to  anv  of  the  dliove  is 
">(s     i    .'vMJe  a  (iet  ,  led  exi;.!anation  of 


the  dill  v\  a  nee  and  identify  the  customer 
or  category  of  customer  to  whom  the 
tiHowdnce  is  offered. 

VI  Si.:r's  Information  (This  section 
en  >  appiies  to  FSS  solicitations). 

Estimate  the  percentage  of  your  sales 
made  to  the  U.S.  Government  under 
Federal  Supply  Schedule  Blanket 
Purchase  Arrangements. 


List  agencies  below: 


1. 

2. 

3. 

4. 

BILLING  COC-€   »>8r'^-«'M 


2  6 


985 


JMI 


■r 


Sollpltatlon  No. 
VIIj 


?,ppc  1  a  1  Item  Na  . 


Offe'S"-  "iaine 


A.  'This  section  requires  (1)  tt-,a>  sales  in'"8rmat  Ion  be  provided  to  enatle 


:ne  ;'r: 


Beet  the  tests  of  commerclallty  In  (FAR  15.8014-3(0));  and,  (2;  that 
perform  a  price  analysis  In  accordance  with  FAR  15.80«-3(h) . 


pricirg  data 


;l'g  oTlce-  to  aete'Blne  that 
(  furnished  m  sufficient  fleta: 


"Bs    sffe-ed    urde' 

'latle   the   c»nfac 


this   ssl . c 1  tat ; on 
::ng   office'    to 


"The    offeror    :.<"tir;e-    that,    ei.ept    for    the    individual   models/types   or    catalog   ruirbe's    cited    l^    pa-ag'aph    C   below,    all    cthe-    nodels'types   o'    catalog 
numbers  offered    to   the    Government    under    this    solicitation  Beet    the    tests   of   commerclallty    Ir    FAR    l^.SOa-3'c)    and    the   crlterlor    prescribed    in    FAR 
15.80t-3(f).      Of   the    Individual   models/types  or   catalog   numbers   so   certified,    sales   Information   shall    be   provided    In   the   tat.e   below   for   each   of   the 

models/types  or   catalog   rumbers   with   the   largest   actual   dollar   sales   volume   under   the  offeror's   schedule   contract    for   the   preceding   schedule    period. 
Where   an   offeror   had   r,o   schelule  contract    for   the   preceding   schedule   pe-lod,    the   sales    ir  format  Ion   to   be   provided   under   this   paragraph    VII. B.    shall 
be    for               items  certified   comnerclal    with   the   largest   estimated   dollar    sales   voluae    for   the   schedule   period    identified    in   this   solicitation    unoe-   any 
resultant   schedule  contract.      The   sales   Information   provided    Is    for    the   prior    1?   months,    from  to for    this   special    Item  numoe- . 

h.      Total    annual    sales    to    the    jove'^ment    under    this   special    Item   numbe'    $ . 

B.      Total   annual    salf?   to   all    entities    (eicludlng   sales   Included    in    #1    accve 


73 
CB 

CB 


under   this   special    Item  number   ) 


J^ 


Mod el /Type 
or  catalog 
no 


Total  annual 
sales  to 
Fed.  Govt. 


Total  annual 
sales  to 
nongovernment 
customers  at 
catalog  price 


Total  annual 
sale.'  to  non- 
government 
customers  at 
other  than 


lumr  5 


(less  published  catalog  price. 
discounts) . 


1 

i  at 

column   3 

1 

1 f  more 

u 

than  25J 

Total 

annual 

sales: 

Columns 

2,    3,  and 

4. 


t^rcvide 
informat lor 
below  for 
largest 
dl scount 
granted  to 
any  customer 


List  the  lowest 
price  at  which 
the  Item  was  sold 
for  comparable 
sal es/quantl 1 1  es 
shown  In  ccl:iirn  2 
to  any  customer 
during  the  past 


Qty 


Disccunt 


Is   the   discount    In   column   number   t    greate-   th»r 
your    cL.r-ent   offer    under    this    sol  ic  1  tat  1  or  ^ 

Tes No .      If   yes,    provide   complete   cocu- 

mentatlon   and   rationale  of   the  difference. 
Hereiy  submitting   copies  of   documents   such   as 
terras   and   conditions  of  commercial    contracts, 
coonerclai   war'anties,    etc.,    will    not   be 
adequate   to   justify   the  difference. 


P'lce 


H 

c 

03 

Q: 


CO 


o 
•a 

o 


a 
ca 


S«llclta-  .^r  «>- 


Special 


VII.   (continued) 


:em  Hi. 


Crfersr  Srine 


C.  Sales  Information  In  the  table  below  «ra::  it   p'oviieo  for  eac^ 

certifier;   coemi"    '.  al    «*-!■'    eir^'lencpd    ar^^a:    gsverruient    jales   are   $1 


) '.  V 1  d  u  a  ;    -iC<i  •■ 
,  OOC    0'    rjre. 


'typp    D' 


ta.ig   nuB'.e-    in    tr.e    dL»ve    specia.    lien   r.umDer    ir.at    is   n< 


Hedel/Type 
or  catalog 
no. 


Total  annual 
sales  to 
Fed.  Govt. 

J  of 

$        column   5 


Total    arr  ^al 
Jale.^    to 
norgovfriaent 
custofliery   a* 
catalog    price 


?alej    to   non- 
goveTimerit 
customers    at 
other    inan 


(less   published   catalog  price, 
discounts) .  X  of 

I     coluan    3 
;  I      If  more 

f  than   25t 


Total 
annual 
sales: 
Columns 
?,    3.    and 


Infcmat  lor 
te:iw    for 
1  a  -  K  e  s  t 
dl  ."count 
granted    to 
any    customer . 


,011. 


Discount 


List   the  lowest 
price   at    wfiich 
the    1 S ew   was   sold 
f c    c  omparat le 

sales/guant 1 t 1 *s 
Shown    in    coiu«n   2 
to    any    customer 
during    the    past 
year 


.s    t^e    a:si-Ount    ;r    cc.uar    nunber    6    greale'    tni 
your    cu'-ent    offe*    under    f^is    sol ; '.  ;  tit  lor  " 

Yes NO .       If   yes,    proviae   coop.ete   dot-- 

nentation    b' i    rationale    of    r_  ne    difference. 
Merely    suboitilng    copies   of   docuirerts    Sucr    as 
terms   and    conditions   of  coooerclal    contracts, 
commercial    warranties,    etc.,    will    not    be 
adequate    to     justify    tr.e    a.fference. 


X 


_Otj^ 


Pr  1  c  e 


Oove'nment  use,  sales  directly  tc  ^ 
itetr  or  as  part  of  an  end  itea,  By 


U.S. 


M«te:   1.   Federal  Governaent  sales  Include  ail  sales  to  U.S.  ':,overniBent  and  Its  Instrumentalities  and  fo'  l 
Governaent  prlae  contractors  and  to  their  subcontractors  or  suppliers  at  any  tie',  fur  .se  as  an 
Governnent . 

2.   Nongovernment  customer  is  ;»finefl  as  otrcr  t.>,ari  Government  c  affiliate."  'include  sa.fs  to  d  1  s- - 1  tutors ,  jea.e-s,  OE",  nitlona.  accounts, 

educational  Institutions,  state,  etc.). 
■»   Discounts  are  reductions  to  catalog  or  ma'ket  prices  (publlsn»i  or  uJipitUsnea   appllcat.e  to  ar.y  custome-,  including  OEMs,  dea. ers,  d  i  st  "•.  buto-s , 

national  accounts,  states,  etc.;  and  any  other  form  of  price  reduction  ."^uch  a^  concess.sns,  rebates,  quantity  discounts,  allowancea!  se.ryices' 

warranties,  installation,  free  parts,  etc.,  which  are  granted  to  any  cu.-Jtonier . 

[FR  Doc.  85-7(X)5  Filed  3-25-85;  8:45  am] 

Billing  C0C4  <^e?r--€'  c 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 
I  Docket  No.  PS-83.  Notice  1 1 

Transportation  of  Gas  or  Hazardous 
Liquids  by  Pipeline;  Nondestructive 
Testing 

AGENCY:  Materials  Transportation 

Ikire.iu  (MTB). 

action:  Notice  of  proposed  niletiiaking. 

SUMMARY:  This  notice  proposes  to  allow 
some  exception  to  the  requirements  to 
nondestructively  test  100  percent  of  the 
girth  welds  in  certain  onshore  locations. 
In  cases  where  testing  100  percent  is 
impracticable,  testing  less  than  100 
percent  would  be  allowed  so  long  as  at 
least  90  percent  is  tested.  An  operator 
who  wishes  to  avail  itself  of  the  "90 
percent  testing"  rule  must  determine 
that,  under  the  circumstances, 
nondestructive  testing  is  impracticable 
for  each  girth  weld  not  tested.  The 
existing  requirements  are  loo 
burdensome  and  without  a 
commensurate  safety  benefit. 
DATE:  interested  persons  are  invited  to 
submit  written  comments  on  this 
proposal.  All  comments  must  be  filed  by 
May  10, 1985.  Late  filed  comments  will 
be  considered  so  far  as  practicable. 
ADDRESS:  Comments  should  be  sent  to 
the  Dockets  Branch.  Room  8426, 
Materials  Transportation  Bureau.  U.S. 
Department  of  Transportation.  400  7th 
Street  SW..  Washington,  D.C.  20590  and 
identify  docket  and  notice  numbers.  All 
comments  will  be  available  in  Room 
8426  for  inspection  and  copying  between 
8:30  a.m.  and  5:00  p.m.  each  work  day. 

FOR  FURTHER  INFORMATION  CONTACT: 

f  r.ipk  Rollins. in,  ijiij.  4J(>-^  )92. 

SUPPt-EMENTARY  INFORMATION:  Under 
the  requirements  of  §  195.234(e)  for 
hazardous  liquid  pipelines.  100  percent 
of  the  girth  welds  in  the  following 
onshore  locations  must  be 
nondestructively  tested,  while  offshore, 
only  90  percent  of  each  day's  welds 
need  be  tested  when  testing  100  percent 
is  impracticable: 

(1)  At  any  onshore  location  where  a 
loss  of  hazardous  liquid  could 
reasonably  be  expected  to  pollute  any 
stream,  river,  lake,  reservoir,  or  other 
body  of  water,  and  any  offshore  area 
unless  impracticable,  in  which  case  only 
90  percent  of  each  day's  welds  need  be 
tested. 

(2)  Within  railroad  or  public  road 
rights-of-way. 


(3)  At  overhead  road  crossings  and 
within  tunnels. 

(4)  At  pipeline  tie-ins. 

(5)  Within  the  limits  of  any 
incorporated  subdivision  of  a  State 
government. 

(6)  Within  populated  areas,  including 
but  not  limited  to,  residential 
subdivisions,  shopping  centers,  schools, 
designated  commercial  areas,  industrial 
facilities,  public  institutions,  and  places 
of  public  assembly. 

For  gas  pipeline  welds  that  are  required 
to  be  nondestructively  tested, 
§  192.243(d)(4)  prescribes  100  percent 
testing  within  railroad  or  public  highway 
rights-of-way.  including  tunnels,  bridges, 
and  overhead  road  crossings,  and  at 
pipeline  tie-ins.  In  Class  3  and  Class  4 
locations  (populated  areas),  at  crossings 
of  major  or  navigable  rivers,  and 
offshore.  §  192.243(d)(3)  requires  testing 
100  percent  if  practicable,  but  not  less 
than  90  percent  of  each  days  welds. 

By  letter  dated  May  21. 1982.  the 
American  Petroleum  Institute  (API) 
petitioned  MTB  (Petition  No.  P-19)  to 
extend  the  flexibility  provided  by 
§  195.234(e)(1)  for  offshore  areas,  testing 
only  90  percent  of  each  day's  welds 
when  100  percent  testing  is 
impracticable  ("90  percent  testing"),  to 
the  onshore  locations  listed  in 
§  195.234(e).  except  tie-ins.  The  more 
flexible  "90  percent  testing"  rule  was 
adopted  for  offshore  pipelines  because 
nondestructively  testing  100  percent  of 
each  day's  welds  offshore  was 
considered  too  stringent  in  view  of  the 
changing  working  conditions  and 
unforeseeable  circumstances.  (41  FR 
34035,  August  12, 1976).  In  arguing  that 
the  same  flexibility  should  apply 
onshore,  API  said  that  the  rigors  and 
high  marginal  costs  of  100  percent 
testing  combined  with  the  low  failure 
rate  of  girth  welds  indicate  that  the  100 
percent  nondestructive  testing 
requirement  is  not  cost-effective. 
Further,  API  pointed  out  that  the 
hydrostatic  testing  requirements  of  Part 
195  (Subpart  E)  provide  a  proof  test  for 
girth  welds  other  than  those  located  at 
tie-ins.  In  deciding  whether  to  grant  the 
API  petition,  MTB  considered  the 
difficulties  associated  with  100  percent 
testing.  When  100  percent  testing  is 
required,  every  girth  weld,  without  foil, 
must  be  tested  over  its  entire 
circumference.  In  some  cases, 
radiographs  for  welds  can  be  lost,  a 
weld  can  be  overlooked  and 
inadvertently  not  tested,  a  radiograph 
might  not  be  legible,  or  bad  weather 
may  cause  a  radiograph  to  be  skipped. 
In  such  cases  and  similar  instances 
where  a  valid  radiograph  is  unavailable, 
to  require  that  the  affected  weld  be 


uncovered  and  that  an  inspection  crew 
return  to  the  site  and  radiograph  it  may 
be  very  time  consuming  and  costly. 
Furthermore,  as  indicated  by  the  "90 
percent  testing"  rule  in  §  192.243(d)(3). 
the  difficulties  of  100  percent  testing  are 
not  limited  to  hazardous  liquid 
pipelines,  but  exist  in  the  construction  of 
gas  pipelines  as  well.  Therefore.  MTB  is 
considering  amending  both  §  195.234(e) 
and  §  192.243(d)(4)  to  extend  the  "90 
percent  testing  "  rule  to  all  hazardous 
liquid  and  gas  pipeline  locations  where 
100  percent  testing  is  now  required, 
except  tie-ins.  It  should  be  noted  that 
the  "90  percent  testing"  rule  does  not 
routinely  allow  an  operator  not  to 
radiograph  100  percent  of  the  girth 
welds.  Rather  an  operator  who  wishes 
to  avail  itself  of  the  "90  percent  testing" 
rule  must  determine  that  under  the 
circumstances,  nondestructive  testing  is 
impracticable  for  each  girth  weld  not 
tested, 

MTB  also  has  examined  the  safety 
impact  of  relaxing  the  100  percent 
testing  requirements.  From  the 
commencement  of  the  Part  195  accident 
reporting  requirements  in  1968  for  the 
roughly  170.000  miles  of  interstate 
hazardous  liquid  pipelines,  involving 
about  22  million  girth  welds,  a  total  of 
only  56  reportable  accidents  have  been 
caused  by  girth  weld  failures.  The 
resulting  failure  rate  is  about  one  for 
every  3,000  miles.  Similarly,  between 
1970  and  1982.  569  leaks  were  reported 
in  girth  welds  on  the  nation's  1.25 
million  miles  of  steel  gas  pipelines, 
comprising  about  165  million  welds, 
resulting  in  a  failure  rate  of  about  one 
for  every  2.200  miles.  Thus,  the  failure 
rate  of  girth  welds  is  very  low  for  both 
hazardous  liquid  and  gas  pipelines. 

The  safety  of  girth  welds  becomes 
more  apparent  when  considering  that 
most  of  the  pipeline  on  which  the  failure 
data  were  cqnstructed  before 
nondestructive  testing  of  girth  welds 
became  mandatory  under  Parts  192  and 
195.  Also,  while  data  do  not  permit  a 
comparison  of  failure  rates  at  locations 
where  100  percent  testing  is  required 
with  rates  at  other  locations,  it  is 
significant  that  the  low  overall  rates 
derive,  in  part,  from  onshore  locations 
where  as  few  as  10  percent  of  the  daily 
welds  are  nondestructively  tested 
(§§  192.243(d)(1)  and  195.234(d)).  Given 
this  record,  MTB  believes  that  slightly 
relaxing  §§  192.243(d)(4)  and  195.234(e) 
for  onshore  welds  other  than  tie-ins  to 
provide  that  at  least  90  percent  of  each 
day's  welds  be  tested  when  testing  100 
percent  is  impracticable  should  not 
reduce  safety.  Moreover,  the  integrity  of 
welds  that  would  be  subject  to  the  "90 
percent  testing"  rule  would  be  covered 
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by  other  requirements  governing  visual 
inspection  ($§  192.241  and  145.226), 
procedures  for  welding  (5§  192.225  and 
195.214)  and  qualifying  welders 
(§§  192.227  and  195.222),  and  pressure 
tests  for  flaws  (Part  192,  Subpart  J,  and 
Pan  195.  Subpart  E). 

The  proposed  "90  percent  testing" 
rules  would  not  provide  any  flexibility 
when  fewer  than  10  welds  are  installed 
in  one  day.  With  such  few  welds, 
operators  should  not  have  difficulty  in 
providing  100  percent  testing  as  now 
required.  Also,  to  reach  a  total  of  10,  an 
operator  may  aggregate  ail  the  welds 
installed  daily  at  all  the  locations  listed 
in  the  rule. 

.API  also  argued  that  in  §  195.234(e)(6), 
the  phrase  ■'populated  areas"  too 
broadly  defines  the  areas  where 
nondestructive  testing  is  required.  API 
recommended  that  "populated  areas"  be 
limited  to  those  specifically  listed  in 
§  195.234(e)i6).  MTB  believes,  however, 
that  changing  the  current  rule  as  API 
suggested  would  be  too  restrictive,  and 
that  the  list  of  places  serves  to  limit  an 
overly  broad  interpretation  of 
"populated  areas."  For  this  reason,  MTB 
IS  not  proposing  to  change  the  current 
wording  of  this  section 

Intrastate  Pipelines 

Part  195  now  applies  to  interstate 
pipelines.  In  Docket  PS-60  (49  FR  11226, 
March  26,  1984),  MTB  proposed  to 
extend  Part  195  to  those  "intrastate 
pipeline  facilities,"  as  defined  in  section 
202  of  the  Hazardous  Liquid  Pipeline 
Safety  Act  of  1979  (49  U.S.C.  20O1),  that 
transport  petroleum,  petroleum 
products,  or  anhydrous  ammonia.  If  Part 
195  becomes  applicable  to  those 
intrastate  pipelines,  MTB  proposes  that 
the  proposed  am.endments  to  §  195.234 
set  forth  below  also  be  adopted  for 
these  pipelines. 


Classification 

Since  this  proposed  rule  will  have  a 
positive  effect  on  the  economy  of  less 
than  SlOO  million  a  year,  will  result  in 
cost  savings  to  consumers,  industry,  and 
government  agencies,  and  no  adverse 
impacts  are  anticipated,  the  proposed 
rule  is  not  "major"  under  Executive 
Order  12291.  Also,  it  is  not,  "significant" 
under  Department  of  Transportation 
procedures  (44  FR  11034).  MTB  believes 
that  the  proposed  rule  will  reduce  the 
costs  of  nondestructive  testing. 
However,  these  savings  are  not 
expected  to  be  large  enough  to  justify 
the  preparation  of  a  Draft  Regulatory 
Evaluation. 

Based  on  the  facts  a*.;ilable 
concerning  the  impact  of  this  rulemaking 
action,  I  certify  pursuant  to  section  605 
of  the  Regulatory  Flexibility  Act  that  the 
action  will  not,  if  adopted  as  final,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Parts  192  and 
195 

Pipeline  safety,  nondestructive  testing, 
girth  welds,  welding. 

In  view  of  the  above,  MTB  proposes  to 
amend  Parts  192  and  195  as  follows: 

PART  192— [AMENDED] 

1   In  §  192.243,  paragraphs  (d)  (3)  an 
(4)  would  be  revised  to  read  as  follows: 

§  192  243     Nondestructive  testing. 

(d)  •    ■    •  I 

(3)  In  Class  3  and  Class  4  locations,  at 
crossings  of  major  or  navigable  rivers, 
offsh-Te,  and  within  railroad  or  public 
highway  rights-of-way,  including 
tunnels,  bridges,  and  overhead  road 
crossings,  100  percent  unless 
impracticable,  in  which  case  at  least  90 
percent  must  be  tested. 

(4)  At  pipeline  tie-ins.  100  percent. 


PART  195— [AMENDED] 

2.  In  §  195.234,  paragraph  (e)  would  be 
revised  and  a  new  paragraph  (g)  added 
to  read  as  follows: 

§  195.234    Welds:  Nondestructive  testing 
and  retention  of  testmg  records. 

•  *  •  •  * 

(e)  Each  day's  girth  welds  installed  in 
the  following  locations  must  be 
nondestructively  tested  100  percent 
unless  impracticable,  in  which  case  at 
least  90  percent  must  be  tested: 

(1)  .At  any  onshore  location  where  a 
loss  of  hazardous  liquid  could 
reasonably  be  expected  to  pollute  any 
stream,  river,  lake,  reservoir,  or  other 
body  of  water,  and  any  offshore  area: 

(2)  Within  railroad  or  public  road 
rights-of-way: 

(3)  At  overhead  road  crossings  and 
within  tunnels; 

(4)  Within  the  limits  of  any 
incorporated  subdivision  of  a  State 
government:  and 

(5)  Within  populated  areas,  including. 
but  not  limited  to,  residential 
subdivisions,  shopping  centers,  schools, 
designated  commercial  areas,  industrial 
facilities,  public  institutions,  and  places 
of  public  assembly. 
***** 

(g)  At  pipeline  tie-ins.  100  percent  of 
the  girth  welds  must  be  nondestructively 
tested. 

Part  192  authority: 

(49  use  1672;  49  CFR  1.53,  App.  A  to  Part  1, 
and  App.  A  to  Part  106} 

Part  195  authority: 

(49  U.S.C  2002;  49  CFR  1  53.  App.  A  to  Part  1. 
and  App.  A  to  Part  106] 

Issued  in  Washington.  DC,  on  March  21. 
1985. 

Richard  L  Beam, 

Associate  D:rector  for  Pipeline  Safety 
Regulation.  Materials  Transportation  Bureau. 
(FR  Doc.  R3-7109  Filed  3-2,^-85;  8-45  am| 
BILLING  CODE  48ia-e«-M 


JMI 


Notices 


11923 


Federal    Register 
Vol.  50.  No.  58 

Tuesday.  March  26.  1985 


This   section   of   the   FEDERAL   REGISTER 
contains   documents   other   than   rules   or 
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ARCTIC  RESEARCH  COMMISSION 

Meeting 

Notice  is  hereby  given  that  the  Arctic 
Research  Commission  est.iblished  by 
the'Arctic  Research  and  PoHcy  Act  of 
1984  (Title  I  of  Pub.  L.  98-373)  will  meet 
on  5  April  1985. 

Date  and  Time:  April  5. 1985.  9  a.m.,  open 
session. 

Place:  Office  of  President,  University  of 
Southern  California,  University  Park.  Los 
Angeles.  California. 

Status:  Most  of  this  meeting  will  be  open  to 
the  public.  Parts  of  the  meeting  will  be  closed 
to  the  public. 

Matters  to  be  Considered  at  the  Open 
Session;  Friday.  April  5, 1985.  9:00  a.m.: 

1.  Chairman's  Items, 

2.  Status  of  Implementation  of  the  Arctic 
Research  and  Policy  Act  of  1984, 

3.  Future  Activities  of  Commission. 

4.  Other  Business. 

5.  Next  Meetings. 

Matters  to  be  Considered  at  the  Closed 
Session:  Friday,  April  5. 1985,  3:00  p.m. 

1.  Commission  staff  nominees. 

Contact  Person  for  More  Information:  Dr. 
James  H.  Zumberge.  Chairman,  Arctic 
Research  Commission.  (213)  743-2111. 

lames  H.  Zumberge, 

Chairman.  Arctic  Research  Commission. 
|FR  Doc.  85-7078  Filed  3-25-85;  8:45  am) 

BILLING  CODE   7555-01-M 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

North  Hyco  Creek  Critical  Area 
Treatment,  RC&D  Measure,  NC; 
Environmental  Impact 

AGENCY:  Soil  Conservation  Service. 

rsoA 

action:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  Ndtional  Environmental  Policy 
Act  of  1969;  the  Council  on 


Environmenta)  Quality  GuideJines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650):  the  Soil  Conservation  Sei^ice, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
North  Hyco  Creek  Critical  Area 
Treatment  RC&D  Measure,  Caswell 
County,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Sir  Coy  A.  Gdrre!!,  S'd'e 
Conservationist.  Soil  Con.'servation 
Service.  Room  544,  Federal  Building,  310 
New  Bern  Avenue,  Raleigh,  North 
Carolina  27611,  Telephone  (919)  755- 
4210. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Coy  A.  Garrett,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  measure  concerns  treating 
critical  eroding  areas  in  a  30,000  acre 
region  in  southeast  Caswell  County. 
Implementation  of  this  measure  will 
maintain  the  resource  productivity  of  the 
agricultural  land  and  will  improve  water 
quality  of  receiving  streams. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interest  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy^ requests  at  the  above 
address,  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Coy  A.  Garrett. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901.  Resource  Conservation 
and  Development  Program.  Executive  Order 
12372  "Intergovernmental  Review  of  Federal 
Programs"  is  applicable) 

Dated:  March  4, 1985. 
Coy  A.  Garrett, 

State  Conservationist. 

IKR  Doc.  85-7103  Filed  5-25-85:  8:45  am] 

BILLING  CODE  3410-16-M 


COMMISSION  ON  CIVIL  RIGHTS 

Arizona  Advisory  Committee;  Agenda 
and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Arizona  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  will  end  at  6:00 
p.m..  on  April  19. 1985.  at  San  Luis  Town 
Hall.  23222  First  Street,  San  Luis. 
Arizona.  The  purpose  of  the  meeting  is 
to  receive  and  review  information 
regarding  the  state  of  civil  rights  in  San 
Luis.  Arizona. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Advisory  Committee  Chairperson 
Richard  Zazueta  or  Philip  Montez  of  the 
Western  Regional  Office  at  (213)  668- 
3437. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  DC,  March  20, 1985. 
Bert  Silver. 

Assistant  Staff  Director  for  Regional  Program. 
[FR  Doc.  85-7163  Filed  3-25-85;  8:45  am) 

BILLING  COOC  633S-01-M 


Missouri  Advisory  Committee;  Agenda 
tor  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Missouri  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  will  end  at  1:00 
p.m.,  on  April  26.  1985,  at  the 
Breckennd^e  Concourse,  9801  Natural 
Bridge  Road,  Room  232.  St.  Louis, 
Missouri.  The  purpose  of  the  meeting  is 
to  provide  an  orientation  for  new 
members  of  the  Advisory  Committee 
and  to  develop  programs  and  plans  for 
the  remainder  of  FY  85.  including  the 
conduct  of  community  forums. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Advisory  Committee  Chairperson 
Morrie  Zimrin^  or  Melvin  Jenkins  of  the 
Central  Stale  Regional  Office  at  (816) 
374-5253 

The  meeting  wul  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 
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Dnted  al  Washington  U  C  ,  March  20.  19H,5 
Bert  Silver. 

Assisfunt  SUj'I' Director  for  RcgionnI 

Prt>f;runis 

|KR  Doc  85--1^8  F.led  3-25-tio,  8  45  am| 
BtLUNG  COO€  U3$-01-M 


South  Carolina  Advisory  Committee; 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulanons 
of  the  L'.S.  Commission  on  Civil  Rights. 
that  a  meeting  of  the  South  Carolina 
Advisory  Committee  to  the  Com-nission 
will  convene  at  10:00  a.m.  and  will  end 
at  12:00  am   on  .April  30.  1985.  at  the 
Gressette  Senate  Office  Building.  State 
Capitol  Complex,  Room  507.  Columbia, 
South  Carolina.  The  purpose  of  the 
meeting  is  to  select  jurisdictions  in 
which  to  hold  a  community  forum, 
develop  plains  for  collection  of 
prelirr.ir.ciry  data  and  re\ic\v  recent 
Commission  meetings. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Advisory  Conimittee  Chairpersoii 
Elizabeth  Patterson  or  Bobby  Doctor  in 
the  Southern  R.'gional  Office  (40'1)  221- 
4301 . 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

D.iteH  ,it  Washington.  DC.  March  20.  1985. 
Bert  Silver, 

A  ss  s  !an  t  Stc  ff  Director  for  Regional 
Progra;:is. 

|FR  Doc  8.V.64  Filed  3-2S-85:  8:45  am) 

B:LLING  code  633S-01-M 


Tennessee  Advisory  Committee; 
Agency  and  Public  Meeting 

.\otice  IS  hereliy  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights. 
that  a  meeting  of  the  Tennessee 
Advisory  Committee  to  the  Commission 
will  convene  at  3:30  p.m.  and  will  end  at 
7:00  p.m.  on  April  9.  1985.  at  the  Marriott 
Hotel-.\'ashvil!e.  1  .Marriott  Drive,  the 
Knoxviile  room.  Nashville.  Tennessee. 
The  purpose  of  the  meeting  is  for  an 
orientation  of  the  newly  rechartcred 
Committee  and  formulation  of  program 
plans  for  FY  1985. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  tf^e  Committee,  should  contact 
Advisory  Committee  Chairperson  [ames 
Blumstein  or  Bobby  Doctor  in  the 
Southern  Regional  Office  (404)  221-4391 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 


Dated  at  Washington.  DC.  March  18. 1985. 
Bert  Silver, 

Assistant  Staff  Director  fvr  Regional 
Programs. 

jFR  Doc.  85-7162  Filed  3-25-85:  8:45  ami 

BILLIMG  CODE  633S-0I-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review; 
Issuance 

agency:  International  Trade 

Ad.ministration.  Commerce. 

action:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review. 


summary:  The  Department  of 
Commerce  has  issued.an  amended 
export  trade  certificate  of  review  to  U.S. 
Export  &  Trading  Company  (USEX). 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 

ADDRESS:  The  Department  requests 
public  comments  on  the  certificate. 
Interested  parties  should  submit  their 
written  comments,  original  and  five  (5) 
copies,  to:  Office  of  Export  Trading 
Company  .A,ffairs,  International  Trade 
Administration.  Department  of 
Commerce.  Room  5618.  Washington. 
D.C.  20230. 

Comments  should  refer  to  the 
certificate  as  "Export  Trade  Certificate 
of  Review,  application  number  83- 

A(X)24', 

FOR  FURTHER  INFORMATION  CONTACT: 

James  V.  Lacy.  Director,  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  202-377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  E.xport  Trading  Company  Act  of 
1982  ('the  Act")  (Pub.  L.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  trade  certificates  of  review.  The 
regulations  implementing  the  Act  are 
found  at  15  CRR  Part  325  (50  FR  1804, 
I.Hiuary  11.  1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CF'R  325.6(b).  which 
requires  the  Secretary  of  Commerce  to 
publish  in  the  Federal  Register  a 
summary  of  each  certificate  issued. 
Under  section  305(a)  of  the  Act  and  15 
CFR  325.11(a).  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 


Description  of  Certified  Conduct 
Export  Trade 

(a)  Ultraviolet-resistant  polyvinyl 
choride  (UVR-PVC)  irrigation  pipes. 
fittings,  and  related  products 
("Products"). 

(b)  'Ultraviolet-resistant  polyvinyl 
chloride  (UVR-PVC)  resin  compounds 
("Resins"). 

(c)  Export  Trade  Services  (consulting. 
international  market  research,  product 
research  and  design  exclusively  for 
export,  transportation  including  trade 
documentation  and  freight  forwarding, 
communication  and  processing  of 
foreign  orders,  foreign  exchange, 
financing  and  collection,  and  taking  title 
to  goods)  in  connection  with  the 
foregoing  Resins  and  Products. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States* 
(the  fifty  stales  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

To  engage  in  the  Export  Trade  in  the 
Export  Markets,  USEX  may: 

(a)  Enter  into  an  agreement  with 
Brownline  Pipe  Company.  Inc. 
("Brownline")  of  Laguna  Hills. 
California,  to  serve  as  Brownline's  sales 
representative  in  the  Export  .Markets  by 
providing  Export  Trade  Services.  In  this 
agreement: 

(1)  Brownline  may  agree  not  to  sell. 
directly  or  through  any  intermediary 
other  than  USEX.  into  the  Export 
Markets,  nor  to  any  purchaser  in  the 
United  States  for  resale  in  the  Export 
Markets;  and 

(2)  Brownline  may  authorize  USEX  to 
appoint,  after  consultation  with  an 
approval  by  Brownline.  exclusive  agents 
and  distributors  ("distributors ')  in  the 
Export  Markets. 

(b)  Enter  into  agreements  with 
distributors  in  the  Export  .Markets  that 
USEX  will  not  sell  into  a  territory  in  the 
Export  Markets  assigned  to  a  distributor 
except  through  that  distributor  nor  to 
any  purchaser  in  the  United  States  for 
resale  in  the  distributor's  assigned 
territory. 

(c)  Independently  or  with  Brownline 
and/or  with  distributors  in  the  Export 
Markets, 

(1)  Establish  prices  at  whi(,h  Products 
will  be  sold  in  the  Export  Markets, 
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(2)  Establish  quantities  of  Products  to 
be  sold  in  the  Export  Markets,  and 

(3)  Allocate  territories  or  customers 
among  the  distributors  in  the  Export 
Markets. 

(d)  Enter  into  agreements  with  foreign 
buyers  in  the  Export  Markets  by  which 
USEX  will  be  the  buyer's  exclusive  or 
non-exclusive  supplier  of  Resins.  Such 
agreements  may  include  price,  quantity, 
territory  and/or  customer  restrictions 
for  the  Export  Markets  on  the  sale  in  the 
Export  Markets  of  Resins  or  of  Products 
made  from  the  Resins. 

A  copy  of  each  certificate  is  available 
for  inspection  and  coping  in  the 
International  Trade  Administration's 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4102,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  D.C.  20230, 

D.Tted:  March  20.  1985. 
Richard  H.  Shay, 
Acting  General  Counsel. 
|FR  Doc  85-70.33  Filed  3-25-85:  8:45  am) 
BILLING  CODE  3S10-DR-M 

(C-565-401] 

Termination  of  Countervailing  Duty 
Investigations  Under  Section  303  and 
Preliminary  Affirmative  Countervailing 
Duty  Determinations  Under  Title  VII; 
Certain  Textile  Mill  Products  and 
Apparel  From  the  Philippines 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice. 

summary:  The  Philippines  has  become  a 
"country  under  the  Agreement." 
Accordingly,  we  are  terminating  the 
pending  countervailing  duty 
investigations  under  section  303  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"),  and  the  investigations  shall  be 
subject  to  the  provisions  of  Title  VII  of 
the  Act  as  if  preliminary  determinations 
under  section  703  were  made  on  March 
15. 1985.  the  effective  date  of  the 
application  of  Title  VII  to  the 
Philippines. 

EFFECTIVE  DATE:  M,ir(  h  15,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  G,  Skinner  or  Rick  Herring. 
Office  of  Policy  or  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C,  20230,  telephone:  (202) 
377-4412  or  377-0187. 

SUPPLEMENTARY  INFORMATION: 

Initiation  of  Investigations  and 
Preliminary  Determinations 

On  August  2,  1984,  we  received  a 


petition  from  the  American  Textile 
Manufacturers  Institute,  the 
Amalgamated  Clothing  and  Textile 
Workers  Union,  and  the  International 
Ladies'  Garment  Workers  Union,  on 
behalf  of  the  U.S.  industries  producing 
certain  textile  mill  products  and  apparel. 
In  compliance  with  the  filing 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26)  the  petition 
alleges  that  manufacturers,  producers, 
or  exporters  in  the  Philippines  of  textile 
mill  products  and  apparel  receive, 
directly  or  indirectly,  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Act. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
countervailing  duty  investigations,  and 
on  August  30,  1984,  we  initiated  such 
investigations  (49  FR  34381),  We  stated 
that  we  expected  to  issue  preliminary 
determinations  by  October  25,  1984.  On 
Septemer  21, 1984.  we  determined  these 
investigations  to  be  "extraordinarily 
complicated,"  as  defined  in  section 
703(c)(1)(B)  of  the  Act.  Therefore,  we 
extended  the  period  for  making  our 
preliminary  determinations  by  65  days 
until  December  31,  1984  (49  FR  40198). 

On  December  31,  1984,  we  issued  our 
preliminary  determinations  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  the  Philippines  of  certain 
textile  mill  products  and  apparel  (50  FR 
1607). 

On  December  3, 1984,  the  petitioners 
amended  their  petitions  to  include  the 
following  ATMI  member  firms  as 
individual  petitioners  with  respect  to 
textile  mill  products: 

•  Belton  Industries,  Inc.  of  Helton, 
S,C, 

•  Burlington  Industries.  Inc.,  of 
Greensboro.  N.C. 

•  Chatham  Manufacturing  Company 
ofElkin.  N.C. 

•  Milliken  &  Company  of 
Spartanburg,  S.C. 

•  Mount  Vernon  Mills.  Inc..  of 
Greenville.  S.C. 

•  Shuford  Mills,  Inc..  of  Hickory.  N.C. 

•  J. P.  Stevens  &  Co..  Inc.,  of  New 
York,  N.Y.  and 

•  West  Point-Pepperell.  Inc..  of  West 
Point.  Ga. 

On  December  17. 1984.  the 
Department  determined  that  ATMI  is 
not  an  "interested  party"  under  section 
771(9)(E)  of  the  Act.  and  has  no  standing 
as  a  petitioner  in  these  investigations. 
The  Department  accepted  the 

amendment  to  add  the  eight  firms  listed 
above  as  petitioners  with  respect  to 
textile  mill  products. 
On  March  15. 1985.  the  Office  of  the 


United  States  Trade  Representative 
announced  that  the  Philippines  was  a 
"country  under  the  Agreement,"  as  set 
out  in  section  701(b)  of  the  Act  (50  FR 
11471,  March  21,  1985).  As  a  result.  Title 
VII  of  the  Act  became  applicable  to  the 
then  pending  countervailing  duty 
investigations.  According  to  section  102 
of  the  Act,  once  Title  VII  becomes 
applicable,  any  pending  investigation 
under  section  303  of  the  Act  must 
terminate.  Where  a  preliminary 
determination,  but  not  a  final 
determination  has  been  made  under 
section  303,  the  case  is  to  be  treated  as 
if  the  preliminary  determination  under 
section  703  was  made  the  day  Title  VII 
first  applied  to  that  country,  Thcrtfore. 
we  are  terminating  the  investigations  we 
initiated  on  August  30,  1984,  under 
section  303  of  the  Act.  The 
investigations  shall  be  subject  to  the 
provisions  of  Title  VII  of  the  Act  as  if 
the  affirmative  preliminary 
determinations  made  on  December  31, 
1984.  under  section  303  (50  FR  1607) 
were  affirmative  preliminary 
determinations  under  section  703  of  the 
Act  made  on  March  15.  1985,  The  final 
determinations  in  these  in\estigation8 
now  are  due  by  May  29. 1985. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  are  certain  textile  mill 
products  and  apparel  which  are 
described  in  the  Appendix  to  this  notice. 

rrC  Notification 

Pursuant  to  section  703(f)  of  the  Act. 
we  are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  and  making 
available  to  it  information  relating  to  the 
matter  under  investigation.  We  will 
make  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information,  either  publicy  or  under  an 
administrative  protective  order,  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

After  our  final  determinations,  the  ITC 
will  determine  whether  an  industry  in 
the  United  States  is  materially  injured. 
or  is  threatened  with  material  injury,  or 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded  by 
reason  of  imports  of  certain  textile  mill 
products  and  apparel  from  the 
Philippines. 

Dated:  March  15, 1985. 
C.  Christopher  Parlin, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
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Appendix. — Imports  at  Certain  Textile  Mill  Products  and  Apparel  From  th^  Ptiilipprines  in  1983 

rTjrrtf  S4rf»*tl»J«  Vwnbt^rs  Subjet 

I  lo  Invf s!t^dti*>nvi 

A.  Tex 

tile  Mill  Products 

Yarns 

303.1000 

303  2fM0 

307.6810 

307.6820 

307.683O 

310.5049   

Cordage 

.i  15-3500 

315.4500 

316.3000 

316,5800 

Fabrics 

^ZiiVM2 

328.1()t.3 

328  4021 

328,4022 

3284024 

328.4031    328.4038 

3284*)42 

328.4049 

328.4054 

32H  4(15- 

328  4i>>o 

323.4072    328.4074 

328.4080 

328.4(W8 

5J5  75i10 

1 

Sprr  Lu  C' 

nstructional  Fabrics 

34~6tMn 

348.0082 

348.0085 

34«iXW5 

.HH.c.rs 

349.1060 

331.0500 

3,51  3<XX) 

351  4010 

351.4610 

351  46«Kl 

351,8060 

352.8060    353.5052 

355.2500 

355  4530 

357.15(XJ 

35-  7()»)0 

357  8000 

358.0210 

Textile  Furnishings 

1 

3>i<)  1515 

360  153> 

3604225 

3ti04825 

3<50,-0<10 

3ii07R'10    3608300 

361  4500 

361  4«0«) 

361  5420 

361  5426 

361  5620 

3615660    363.0120 

363.0515 

363.0525 

3632,562 

363,2.564 

363,25-5 

363,2.580    363.3020 

363  51 1 5 

363.8506 

363  8,509 

.363  8555 

365  5060 

365,7825    365,78,55 

3ti5. 7(565 

:i658100 

365.8300 

365  8640 

365  86*50 

363.8670    365,86<iO 

',m  1.540 

3f)6  1840 

366.1855 

3«)6.46<K) 

366,47(50 

366,4820    366  4840 

3<i'j.51.Xl 

;Mi6.54'X) 

366. ,5740 

366,7200 

366,7700 

366,7925    366,79,30 

)h:"  55IK) 

ili"  (i()2.S 

,167  WMn 

,56-  (.080 

36-  6.5i  H.t 

7J7.82U0 

Miscellaneous 

385.5000 

335  6120 

,3^5,6140 

385  6300 

385,7(>M) 

386.0430    386.2000 

386.5050 

387.3700 

389.3000 

389  4000 

389,5000 

389.6270 

383.7000 

8.  Appar«»l 

WoHring  .\pp;i.'-el 

j"ni)ai") 

.i70  12'i0 

J-0  1600 

3-0  H420 

3-2,1010 

372.102*)    ,172.10C5O 

372  U)3t) 

372.1040 

372,1060 

372,1,540 

372.1560 

3:'2,3,5a5    372.6020 

372  rnoo 

372.7520 

372  7540 

373  22(K) 

374  '.1X50 

3"4,2500    374.3530 

374.7>550 

3-4.4000 

374,6020 

376  U)00 

3-6  2425 

376,2430    376.2470 

3^B.2S25 

376,2830 

376  2846 

3762««6 

376,5408 

376.5609    376,5612 

3''6.5»il.3 

378,0545 

3-8-05,50 

3-80,553 

3-8,0560 

378.0571     378.0576 

378.1035 

,378,1515 

37^1540 

378,6030 

373,6530 

379.0211    37a0212 

3~9I1220 

,!7y,02-){) 

379,0240 

379  0490 

379.0607 

379.0609    379.0615 

3^9.0620 

379,0624 

379  OMO 

379  0646 

379  0840 

379.2020    379.2320 

37923n0 

3792610 

379,2630 

3-9,2830 

3-9  2840 

379.3120    379.3130 

r9.3140 

379-31  BO 

3793334 

379,3336 

379.3540 

379.3905    379.3915 

379  3925 

3^,3930 

37<?4020 

3-94030 

379.4040 

379.40,50    379.4060 

3794140 

379,43in 

379  4615 

3-94620 

3-94IUO 

3-946,50    379.4660 

379.4670 

3-95220 

,379.5.520 

3795530 

3-9.5.535 

379,5,540    379.5545 

379.5550 

379,5560 

379  5.565 

3-9  5-O1) 

)-'!  5H<X5 

379.6210    379.6217 

379.6219 

379  6220 

379,6230 

3-'ih2iO 

,ry  b2,5<J 

379.6260    379.6270 

379.6280 

379, 64,50 

379,6470 

3-9-2^,9 

,179  7540 

379.7547    379.7550 

379.7,355 

379,7580 

379,7610 

J-M  "620 

,!-;5^bi0 

379.7650    379.8311 

379.8.118 

379  8:556 

379,835- 

.]"'  i'.  j.')d 

379,8.i59 

379.8360    379.8420 

379  8906 

3-9,8911 

3-9  ,49: 5 

i--  ,",')  .11 

3-9,8935 

379.8940    379.9010 

3:'9,9020 
379  95,(0 

379-90,30 
379,95  55 

3-9  9035 
3-9  9.540 

r<<  ■,"140 
3-'i  <r,-o 

379,9100 

379,9555 

379.9510    379.9525 
379,9562    379.9564 

379.9566 

379,95<ifl 

379  95-5 

3"')  T.ao 

379.9.585 

379.96.50    383.02i>7 

3*3.0208 

333.0212 

383  021 3 

383  0214 

3830216 

383.0217    383.0218 

,!a),0219 

383.0222 

383  0226 

383,0228 

,583,0232 

383.0234    3a3.0236 

,i83,0238 

383.0242 

383,0246 

383.0248 

383,0272 

383.0305    3a3.0306 

383  0320 

3H3  0,530 

383,0335 

383  0335 

383(1340 

383.03,50 

383i)361 

Federal  Register  /  Vol.  50,  No.  58  /  Tuesday.  March  26.  1985  /  Notices 


11927 


Appendix.— Imports  of  Certain  Textile  Mill  Products  and  Apparel  From  th«  Philippines  in 

1983 — Continued 

ITanfr  Schedule  NuRiben  Subiei.l  lo  lnvestit(iiliun>i 


383  03yO 
383.0608 
383.0631 
383.0820 
383  0855 
383  1806 
3831841 
383.1910 
383  1940 
383  2035 
383.Z205 
383.2228 
383,223: 
383.2305 
383  2340 
383.2365 
383.2714 
383  2728 
383.2814 
383.2835 
383  3040 
383.3405 
.*«3.3450 
383  4200 
383  4711 
383  4:'26 
383  4758 
383  4818 
383.5029 
383.5041 
383.5060 
383.5305 
383.6330 
383,7520 
3837544 
3837883 
383  8009 
383  8026 
383  8069 
383.8116 
383  8156 
383.8621 
383.8661 
383  9020 
383  9042 
3839061 
383  9070 
383  9215 
383  9265 
383.9566 
383.9579 


383.0505 
383.0612 
383.0638 
383.0825 
383.0856 
383  1807 
3831843 
383,1920 
383,2005 
383-2040 
383.2210 
383.2229 
383.2241 
383.2310 
383.2350 
383-2550 
383.2715 
3832728 
383  2816 
38.1.2910 
383.3060 
383-3415 
383-3452 
;*83  4300 
3834-16 
383  4747 
383-4760 
383  4820 
383-5031 
383  5042 
383  5t)82 
383  5316 
383.6340 
383,7522 
3837546 
383.7886 
383.8011 
383  8028 
383,8071 
383.8117 
383  8158 
383.8622 
383.8663 
383.9025 
383  9050 
383-9062 
383-9072 
383.9225 
383.9270 
383.9568 


383.0506 
383.0614 
383  0640 
383.0830 
383.0859 
383-1 8f)9 
383-1846 
383-1922 
383-2013 
383-2f)50 
383-2212 
383  2231 
383.2243 
383.2315 
383.2351 
383.2580 
383,2716 
3832730 
383  2818 
383  3010 
383.3069 
383.3420 
383,34t.O 
383.4-02 
383,471" 
383  4-48 
383  4761 
383.4821 
383  5032 
383.5043 
383  5086 
383.5369 
383.6371 
383-7532 
.i83-7548 
383-887 
383.8012 
383  8030 
383.8073 
383.8137 
383.8162 
383.8630 
383.8065 
383,9027 
383-9(-)51 
383-9063 
383  90''4 
383  9230 
363  9273 
383.9570 


383.0507 
383.0616 
383.0657 
383.0835 
383  0860 
383 1811 
383  1 H48 
383  1924 
383  2014 
383.2052 
363  2214 
383  2232 
383,2245 
383  2320 
383,2352 
383  2590 
383,2718 
383.2732 
383  2820 
383  3020 
383  30TO 
383  3430 
383,3465 
383  4-r^ 
383  4-18 
3834-50 
383  4-62 
383.4823 
363  5033 
383  5044 
363.5088 
383.5385 
383.6395 
383.7534 
383.7552 
383.7888 
383.8014 
383  8(t45 
383  8108 
383,8139 
383. 81M 
383.8635 
383.8669 
383  9029 
383  9056 
383  9064 
383  9076 
3839235 
383-9276 
383.9572 


383.0509 
383.0618 
383  0805 

38.1083B 
383.1802 
383.1812 
383.1852 
,.(>3  1926 
.•■.H,12016 
3tto-2(154 
383  221 6 
3h3-2233 
383.2248 
383.3325 
383.2354 
383.2706 
383.2721 
383.2736 
383.2821 
383.3030 
383  3085 
383.3435 
383.3466 
383  4705 
383  4720 
383  4753 
3H3  4-64 
38.1-4825 
.363  5034 
38,1.5051 
383.5090 
3835395 
383.7205 
383.7536 
383  7554 
3837892 
383.8017 
383.8048 
383-8110 
:'.H,)8141 
3(^.8300 
3ti.)-8645 
383  86-0 
383,9032 
383  9057 
3H390f.6 
383.9205 
383.9240 
383.9291 
383.9574 


383.0570 
383.0622 
383.0810 
383.0841 
383  1804 
383  1822 
3831854 
383.1928 
383.2020 
383  2058 
383.2225 
383  2234 
383.2251 
383  2330 
383.2356 
383.2710 
383.2722 
383.2738 
383.2826 
363  3037 
383  3090 
3833445 
383,3600 
383  4''07 
383  4721 
383  4754 
363  4765 
383.5026 
383.5037 
383  5054 
383  5295 
383.5825 
3837210 
383.7538 
3837556 
383.8002 
383  8019 
383  8050 
383  8114 
383  8143 
383.8605 
383.8650 
383,9010 
3839035 
383.9058 
3839068 
383,9210 
383,9245 
383,9562 
383  9576 


383.0606 
383  0630 
383  0815 
383  0644 

383  laos 

383  1924 
383  1880 
383  1935 
383  2025 
383  2060 
383.2227 
383  2236 
383  2255 
383.2335 
383.2360 
383.2712 
383.2724 
383.2750 
383.2828 
383.3038 
3833200 
383  3448 
383  4015 
383  4-09 
383  4724 
383,4756 
383  4816 
383  5028 
363  5040 
383.5057 
383.5304 
383.5845 
383  7510 
383  7542 

383  ■'aei 

383, SfX-)- 
383-8024 
383  8052 
383-8115 
383.6147 
383-6620 
383  8660 
3839015 
383  90-W 
383  '«)59 
383-9069 
383.9211 
383.9246 
383.9564 
383.9578 


[leadwear 

702.5600    703.0510    703.0520    703.0530    703.0540    703.0550    703.0560 
7031000    703.1610    703.1620    703.1630    703.1640    703.1650 


Cloves 
704.1020    704.2000    704.2500    704.3210    704.3215    704.3240    704.4010 
704.4504    704.4506    704.4508    704.5015    704.6500    7048515    704.8525 
704.8550    704.9000    705.8520 


Luggage  and  Handbags 

706.3410    706.3420    706.3430    706.3200    706.3640    706.3680    706.3840 
706.3850    706.4106    7064121    706.4140    706.4144    706.4152 
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lC-351-0561 

Certain  Scissors  and  Shears  From 
Brazil;  Preliminary  Results  of 
Adniinistrative  Review  of 
Countervailing  Duty  Order 

agency:  Internationdl  Trnde 
Administration /Import  Administration. 

Comrru  TCP 

ACTION:  .Notice  of  Preliminary  Results  of 
Admnistrative  Review  of 
Countervailing  Duty  Order. 

summary:  The  Department  of 

CommerLe  has  conducted  an 
administrative  re\ lew  of  the 
countervailing  duty  order  on  certain 
scissors  and  shears  from  Brazil.  The 
review  covers  the  period  March  1,  1981. 
through  February  28.  1982 

As  a  result  of  the  revit  w,  the 
Department  has  prelimir.cnly 
determined  t^e  aggregate  net  subsidy  for 
the  period  to  be  13.60  percent  0(i 
valorem.  Interesting  parties  are  invited 
to  comment  on  these  preliminary  results. 

EFFECTIVE  DATE;  March  26.  198.S 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Clarke  or  Richard  Moreland. 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington,  D  C  20230: 
telephone:  (202)  377-2786 

SUPPLEMENTARY  INFORMATION:  . 

Background 

On  April  28.  1983,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (48  FR 

18863)  the  final  results  of  its  last 
administrative  review  of  the 
countervailing  duty  order  on  certoin 
scissors  and  shears  from  Brazil  (42  FR 
8634.  February  11, 1977]  and  announced 
its  intent  to  conduct  the  next 
administrative  review.  As  required  b> 
section  751(a)(1)  of  the  Tariff  Act  of  1930 
("The  Tariff  Act"),  the  Department  has 
now  conducted  that  administrative 
review- 

On  December  14,  1963.  the 
International  Trade  Commission  ("the 
ITC")  published  its  determination  that 
an  industry  in  the  United  States  would 
not  he  materially  injured,  or  threatened 
with  material  injury,  by  reason  of 
in^ports  of  Brazilian  scissors  and 
sheares  if  the  order  were  revoked  (48  FR 
55644).  Consequently,  the  Department 
published  in  the  Federal  Register  {49  FR 
7638,  March  1.  1984]  a  revocation  of  the 
order  with  respect  to  all  merrhandise 


entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  July  17. 1981. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Brazilian  scissors  and 
shears  valued  over  $1.75  per  dozen. 
Such  merchandise  is  currently 
classifiable  under  items  650.9000  and 
650.9200  of  the  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA"). 

The  review  covers  the  period  March  1, 
1981,  through  February  28, 1982,  and 
eleven  programs:  (1)  Preferential 
financing  for  exports  through  CACEX; 
(2)  an  income  tax  exemption  for  export 
earnings;  (3)  the  export  credit  premium 
for  the  Industrial  Products  Tax  ("IPI"); 
(4)  fiscal  benefits  fur  special  export 
programs  ("BEFIEX");  (5)  preferential 
financing  under  CIC-CREGE  14-11;  (6) 
tax  reductions  on  equipment  used  in 
export  production  ("CIEX");  (7)  Fundo 
de  Democratizacao  do  Capital  das 
Empresas  ("FUNDECE"):  (8)  preferential 
financing  for  the  storage  of  merchandise 
destined  for  export  (Resolution  330):  (9) 
preferential  export  financing  under 
Resolution  68  ("FINEX"):  (10)  incentives 
for  trading  companies  (Resolution  643); 
and  (11)  partially-indexed  long-term 
loans. 

Analysis  of  Programs 

(1)  Preferential  Financing  for  Exports 

Under  this  program,  the  Department 
of  Foreign  Commerce  of  the  Banco  do 
Brasil  ("CACEX")  declares  companies 
eligible  to  receive  working  capital  loans 
at  preferential  rates.  These  loans  have  a 
duration  of  up  to  one  year.  During  the 
period  of  review,  each  firm  producing 
scissors  and  shears  could  obtain 
preferential  financing  for  up  to  30 
percent  of  the  value  of  its  previous 
year's  exports. 

During  the  review  period,  ZIVI  S/A- 
Cutelaria,  a  producer  of  scissors  and 
shears,  had  loans  outstanding  under 
Resolutions  602  (effective  March  5,  1980) 
and  674  (effective  January  22,  1981)  of 
the  Banco  Central  do  Brasil.  Resolution 
602  required  that  the  loans  be 
discounted.  Resolutiuon  674  required 
two  interest  payments,  one  180  days 
after  the  loan  was  granted  and  one 
when  the  principal  was  repaid. 

In  past  reviews,  we  calculated  the 
benefit  from  a  loan  by  prorating  the  loan 
amount  over  the  portion  of  the  review 
period  during  which  the  loan  was 
outstanding  irrespective  of  the  timing  of 
interest  payments.  We  now  believe  that 
the  benefit  occurs  when  the  cash  flow 
effect  occurs.  For  these  loans,  that  effect 
occurred  when  the  borrower  made  the 
preferential  interest  payments. 


Although  we  have  changed  our 
methodology,  in  this  review  we 
continued  to  straddle  those  loans 
(Resolution  602)  that  we  had  straddled 
in  the  last  review  For  new  loans 
(Resolution  674),  not  included  in  the  last 
review,  we  calculated  the  benefit  based 
on  the  date  of  payment.  For  each  new 
loan  with  interest  payments  during  the 
period  of  review,  we  divided  the  number 
of  days  each  portion  of  the  loan  was 
outstanding  (the  date  of  the  drawdown 
to  the  date  of  the  initial  interest 
payment  and  the  date  of  the  initial 
interest  payment  to  the  date  of  the  final 
interest  payment)  by  365  days.  We 
applied  the  resulting  ratio  to  the  interest 
differential  (the  difference  between  the 
annual  commercial  benchmark  and  the 
relevant  Resoltuon  674  interest  rate)  and 
multiplied  the  result  by  the  affected  loan 
principal. 

To  find  the  interest  differential  for  our 
calculations,  we  compared  two  effective 
rates.  For  our  benchmark,  we  took  the 
national  average  effective  rate  for  thirty- 
day  discounts  of  accounts  receivable  as 
found  in  Analise/Business  Trends.  We 
then  compounded  this  rate  to  find  the 
annual  commercial  benchmark.  The 
effective  preferential  rates  on  the 
straddled  loans  varied  between  26.39 
percent  and  31.75  percent.  The 
commercial  benchmark  for  these  loans 
ranged  from  44.08  percent  to  47.96 
percent.  Therefore,  the  interest 
differential  ranged,  for  the  straddled 
loans,  from  16.21  to  21.57  percent.  The 
unstraddled  loans  had  an  effective 
preferential  rate  of  44  percent.  The 
commercial  benchmark  at  the  time  the 
borrowers  contracted  for  these  loans 
was  92.23  percent.  Thus,  the  interest 
differential  for  the  new  loans  was  48.23 
percent.  We  preliminarily  determine  the 
total  net  subsidy  from  this  program  to  be 
7.01  percent  ad  valorem. 

(2)  Income  Tax  Exemptions  for  Export 
Earnings  j 

Exporters  of  scissors  and  shears  are 
eligible  under  this  program  for  an 
exemption  from  income  tax  of  the 
percentage  of  profit  attributable  to 
export  revenue.  The  Brazilian 
government  calculates  the  tax-exempt 
fraction  of  profit  as  the  ratio  of  export 
revenue  to  total  revenue.  The  benefit 
equals  the  product  of  the  amount  of  tax- 
exempt  profit  times  the  prevailing  35 
percent  corporate  income  tax  rate.  We 
preliminarily  determine  the  benefit  from 
this  program  to  be  1.58  percent  ad 
valorem  for  the  review  period. 

(3J  IPI  Export  Credit  Premium 

Exports  of  certain  scissors  and  shears 
are  eligible  for  the  maximum  IPI  export 
credit  premium.  The  Brazilian 


government  reimburses  in  cash  a 
percentage  of  the  f.o.b.  invoice  price  of 
the  exported  merchandise  to  exporters 
through  the  bank  involved  in  the  export 
transaction. 

The  Brazilian  government  eliminated 
the  IPI  export  credit  premium  on 
December  7,  1979,  but  reinstated  it  on 
April  1,  1981.  On  June  26, 1981,  the 
Brazilian  government  imposed  an  export 
tax  to  offset  the  benefit  on  exports  to  the 
U.S.  Therefore,  scissors  and  shears 
exporters  received  a  benefit  under  this 
program  for  three  months  (April,  May, 
and  June  1981)  during  the  period  of 
review.  We  divided  the  value  of  IPI 
credits  received  during  that  period  by 
exports  during  the  period  of  review  and 
found  an  ad  valorem  benefit  of  2.33 
percent. 

During  verification  in  other 
countervailing  duty  orders,  we  found 
that  the  government  did  not  begin  to 
collect  the  tax  until  December  1982,  at 
which  time  the  back  taxes  were  paid 
without  monetary  correction,  interest,  or 
penalties.  We  consider  the  lag  in 
collection  to  be  a  benefit  to  the 
exporters  equal  to  an  interest  free  loan 
in  the  amount  of  the  tax  owed,  rolled 
over  monthly,  until  they  actually  paid 
the  tax.  Under  current  practice, 
exporters  are  to  pay  the  offset  tax  45 
days  after  the  end  of  the  month  in  which 
the  shipment  earning  the  premium 
occurred.  To  calculate  the  benefit,  we 
considered  the  interest  free  loan  to 
begin  on  the  date  the  tax  was  due  (  i.e. 
45  days  after  the  end  of  the  month  of 
shipment). 

As  a  commercial  benchmark,  we  used 
the  monthly  discount  rate  (described  for 
the  Resolution  674  program), 
compounding  for  the  number  of  months 
the  hypothetical  loan  was  outstanding 
during  the  review  period.  Adding  the 
benefit  from  this  to  the  benefit  received 
from  the  IPI  premium  itself,  we 
preliminarily  find  the  ad  valorem  benefit 
to  be  2.66  percent. 

(4 J  Fiscal  Benefits  for  Special  Export 
Programs 

Under  Decree  Law  1219  of  May  15, 
1972,  any  firm  that  produces 
manufactured  products  is  eligible  to 
receive  benefits  from  the  Commission 
for  the  Granting  of  Fiscal  Benefits  for 
Special  Export  Programs  ("BEFIEX"),  as 
long  as  the  company  makes  an 
appropriate  export  commitment.  Under 
Decree  No.  77,065,  a  company  can 
receive  a  reduction  of  70  to  90  percent  of 
the  impori  duties  and  the  IPI  tax  on  the 
import  of  machinery  and  equipment 
necessary  to  meet  the  approved  export 
commitment.  Scissors  and  shears 
exporters  are  eligible  for  benefits  under 
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this  program,  and  one  exporter  for 
which  we  have  data  received  benefits 
during  the  period  of  review.  We  divided 
the  amount  of  benefits  received  by 
exports  and  find  an  ad  valorem  benefit 
under  this  program  of  1.98  percent 
during  the  review  period. 

95)  Preferential  Export  Financing  Under 
CIC-CREGE  14-U 

CIC-CRECE  14-11  !s  a  program 
operated  by  the  Banco  do  Brasil  that 
provides  preferential  financing  to 
exporters,  who  are  then  required  to 
maintain  a  minimum  fixed  level  of 
foreign  exchange  with  the  Banco  do 
Brasil.  Exporters  of  certain  scissors  and 
shears  participated  in  this  program 
during  the  review  period. 

We  caiculated  the  benefit  in  a  manner 
similar  to  that  used  for  Resolution  674 
financing.  There  is  no  maximum  interest 
rate  for  this  program,  and  interest 
payments  are  normally  made  quarterly 
with  the  full  principal  repaid  at  the  end 
of  the  loan  term.  Only  one  loan  was 
outstanding  during  the  review  period. 
Since  it  had  not  been  countervailed 
previously  and  three  payments  fell  due 
during  the  review  period,  we  calculated 
the  benefit  based  on  the  interest 
payment  dates  as  we  did  foi  new  loans 
under  Resolution  674.  We  preliminarily 
determine  the  benefit  conferred  by  this 
program  to  be  0.37  percent  ad  valorem. 

(6)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  find  that 
exporters  of  certain  scissors  and  shears 
did  not  use  them  during  the  review 
period. 

A.  Tax  reductions  on  equipment  used 
in  export  production  ("CIEX'j: 

B.  Fundo  de  Democratizacao  do 
Capital  dds  Empresas  (' FUNDECE"); 

C.  Preferential  financing  for  the 
storage  of  merchandise  destined  for 
export  (Resolution  330); 

D.  Preferential  export  financing  under 
Resolution  68  {'FIXEX"): 

E.  Incentives  for  trading  companies 
(Resolution  643):  and 

F.  Partially-indexed  long-term  loans. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  aggregate 
net  subsidy  to  be  13.60  percent  ad 
valorem  for  the  period  of  review. 
Accordingly,  the  Department  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  13.60  percent  of 
the  f.o.b.  invoice  price  on  any  shipments 
(except  as  noted  below)  exported  on  or 
after  March  1,  1981,  and  entered,  or 
Withdrawn  from  warehouse,  for 
consumption  before  July  17,  1981  (the 
day  the  Department  received 


notification  of  the  request  for  an  injury 
determination). 

Further,  as  a  result  of  the  ITC's 
negative  injury  determination,  the 
Department  has  revoked  this  order  (49 
P'R  7638.  March  1,  1984)  with  respect  to 
all  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  July  17.  1981. 

Because  Brazil  is  a  signatory  to  the 
General  Agreement  on  Tariffs  and 
Trade,  section  303  of  the  Tariff  Act 
provides  that  counter\'ailing  duties  may 
not  be  im.posed  on  its  merchandise 
entering  free  of  customs  duties,  unless 
the  ITC  has  determined  that  a  U.S. 
industry  is  materially  injured  by  reason 
of  imports  of  such  merchandise.  Entries 
of  pinking  shears  classifiable  under 
TSUSA  number  650.9000  are  afforded 
duty  free  status  under  the  Generalized 
System  of  Preferences.  Therefore,  the 
Department  intends  to  instruct  the 
Customs  Service  to  liquidate  without 
regard  to  countervailing  duties  all  duty- 
free shipments  of  pinking  shears 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  before  July  16, 
1981. 

Interested  parties  may  submit  written 
comments  on  these  prelim.inary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
such  written  comments  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  §  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1))  and 
§  355.41  of  the  Commerce  Regulations 
(19  CFR  355.41). 

Dated:  March  20,  19tJ5. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  Import 
A  dm  in  Is  t  rat  ion. 

[FR  Doc.  85-7158  Filed  3-25-85;  8:45  am) 

BILLING  CODE  3610-DS-M 


Nationaf  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State/Territorial  Coastal 
Management  Programs,  Coastal 
Energy  Impact  Programs  and  National 
Estuarine  Sanctuaries 

agency:  .National  Oceanic  and 
.■\tmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 


Coastal  Resource  Management. 
Commerce. 

action:  Notice  of  Availability  of 
E\aluation  Findings. 

summary:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  Michigan  and  r>iierto  Rico 
Coastal  Management  Programs,  and  the 
Puerto  Rico  .\;^tlonai  Ustuarine 
Sanctuary  (fobos  Bay)  Section  312  of 
the  Coastal  Zone  Management  Act  of 
1972,  as  amended,  requires  a  continuing 
review  of  the  performance  of  each'costal 
state  with  respect  to  the  implementation 
of  its  federally  approved  Coastal 
Management  Program.  The  states 
evaluated  were  found  to  be  adhering 
both  to  the  programmatic  terms  of  the 
their  financial  assistance  awards  and/or 
to  their  approved  coastal  management 
programs;  and  to  be  making  progress  on 
award  tasks,  special  award  conditions. 
and  significant  improvement  tasl-s 
timed  at  program  implementation  and 
enforcement,  as  appropriate. 
Accomplishments  in  implementing 
coastal  zone  management  programs 
were  occurring  with  respect  to  the 
national  coastal  management  objectives 
identified  in  Section  303(2)(A)-(I)  of  the 
Coastal  Zone  Management  Act. 

A  copy  of  the  assessment  and  detailed 
findings  for  these  programs  may  be 
obtained  on  request  from:  John  H. 
McLcod,  Acting  Evaluation  Officer. 
Policy  Coordination  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service, 
NOA.'\,  3300  Whitehaven  Street  N'W., 
Washington.  D.C.  2C235  (telephone:  202/ 
634-4245). 

(Federal  Domestic  Assistance  Catalog  11.419, 
Coastal  Zone  Management  Program 
Administration) 

Dated:  March  18, 1985. 
Peter  L  Tweedt, 

Director.  Office  of  Ocean  and  Coastal 
Resource  Management. 
[FR  Doc.  85-7075  Filed  3-25-85:  8:45  am] 
BIUUNQ  CODE  3S10-0»-M 


Coastal  Management  Programs;  Intent 
to  Evaluate 

agency:  .National  Oceanic  and 
.■Aimo-phenc  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management. 
Commerce. 

action:  Notice  of  intent  to  evaluate. 

summary:  The  National  Oceanic  and 
.^'mospherlc  Administration,  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM). 
announces  its  intent  to  evaluate  the 
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performance  of  the  Washington  Coastal 
Management  Program  (CMP);  the  Rhode 
Island  CMP;  the  Virgin  Islands  CMP;  the 
Massachusetts  CMP;  and  the  Mississippi 
CMP  through  |une  1985.  These  reviews 
will  be  conducted  pursuant  to  section 
312  of  the  Coastal  Zone  Management 
Act  (CZ.MA)  which  requires  a  continuing 
review  of  the  performance  of  the  states 
with  respect  to  coastal  management, 
and  their  adherence  to  the  terms  of 
financial  assistance  awards  fundfd 
under  the  CZMA.  Coastal  zone 
management  is  funded  under  section 
306.  and  the  N.itional  Estuarine 
Sanc;tuary  Program  is  authorized  by 
section  315,  CZMA.  The  reviews  involve 
consideration  of  written  submissions,  a 
site  visit  to  the  state,  and  consultations 
with  interested  Federal,  state  and  local 
agencies  and  members  of  the  public. 
Public  meetings  will  be  held  as  part  of 
the  site  visits.  The  state  will  issue  notice 
of  the';--  meetings.  A  sebsequent  notice 
will  be  placed  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Findings  based  on  each  evaluation  once 
these  are  completed. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  H.  McLeod,  Acting  Evaluation 
Officer.  Policy  Coordination  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  .N'ational  Ocean  Service, 
NOAA,  3300  Whitehaven  Street  .\'W., 
Washington,  D.C.  20235  (telephone:  202/ 
634-4245). 

(Fcdnral  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
.Administration) 

Dated.  March  18,  1985. 
Feler  L.  Tweedt. 

Director.  Office  nf  Ocean  and  Coastal 
Resource  Managt'n]enl. 
[FR  One  85-^076  Filed  1-25-85;  8:45  am] 

BILLING  CODE  3S1(M)«-M 


Foreign  Fishing;  Receipt  of  Permit 
Applications 

'1  hiS  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  .Act 
(Magnuson  Act,  16  U.S.C.  1801  et  seq] 

Send  comments  on  applications  to: 
Fees,  Permits  and  Regulations  Division 

(F/M12).  National  Marine  Fisheries 

Service,  Department  of  Commerce, 

Washington,  D.C.  20235; 
or,  send  comments  to  the  Fishery 
Management  Council(s)  which  review 
the  application(s),  as  specified  below: 
Douglas  G.  Marshall,  Executive  Director, 

New  England  Fishery  Management 


Council.  5  Broadway  (Route  1), 
Saugus.  MA  01906,  617/231-0422 
John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building  Room  2115,  300  South 
New  Street,  Dover,  DE  19901,  302/674- 
2331 
David  H.G.  Gould,  Executive  Director. 
South  Atlantic  Fishery  Management 
Council,  Southpark  Building,  Suite  306, 
1  Southpark  Circle,  Charleston,  SC 
29407,  803/571-1366 
Omar  Manoz-Roure.  Executive  Director, 
Caribbean  Fishery  Management 
Council,  Banco  De  Ponce  Building, 
Suite  1108,  Ha  to  Rey,  PR  00818,  809/ 
753-6910  I 

Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council.  Lincoln  Center,  Suite  881, 
5401  West  Kennedy  Blvd.,  Tampa,  FL 
33609,  813/228-2813 
Joseph  C.  Greenley,  Executive  Director, 
Pacific  Fishery  Management  Council. 
526  S.W.  Mill  Street,  Portland,  OR 
97201,  503/221-6352 
Jim  H.  Branson.  Executive  Director, 
North  Pacific  Fishery  Management 
Council,  411  W.  Fourth  Avenue,  Suite 
2D,  Anchorage,  AK  99510,  907/271- 
4060 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council.  164  Bishop  Street.  Room  1405, 
Honolulu,  HI  96813.  808/523-1368 
For  further  information  contact  John 
D.  Kelly  (Fees,  Permits,  and  Regulations 
Division,  202-634-7432). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  effective  November 
29, 1983,  issued  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
fishing  in  1985  have  been  received 
between  February  1,  1985  and  March  20, 
1985  from  the  Government(s),  shown 
below. 

Dated:  March  22,  1985. 
William  G.  Gordon. 

A  SSI  Stan  t  A  dminis  t  rater  of  Fisheries. 
National  Marine  Fisheries  Service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Councils 
which  review  applications  for  individual 
fisheries  are  as  follows: 


Code 


Fishery 


ABS 


Atlantic  btUtishes  and 

sharks. 


Regional  ftsherf 
managemeol  councils 


New  England.  Mid- 
Atlantic.  South  Atlantic. 
Gutt  o'  Mexico, 
Canbtjean 


BSA 

Benng  Sea  and  Aleutian 

Island  groundtish. 

North  Pacilic 

GOA 

Gulf  ot  Alaska  

North  Pacitic 

NWA 

Northwest  Ailantic  Ocean 

New  Englana.  MkJ- 
Atlantic 

SMT 

Seamount  groundlish   

Wes'em  Pac'tic 

SNA 

Snails  IBenng  Sea) 

North  Pacilic 

woe 

Pacific  g'oi,ixJ»'Sh 
(Washington.  Ofegon, 
and  Caiiiomia) 

Paci'ic 

P6S 

Pacitic  bHitishas  and 
sharks. 

Western  Pacific 

Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 


Activity 
code 


1 
2 

3 

4 


Fishing  operations 


Catching,  processing  and  other  suppon 
Processir^g  and  other  support  only 
Other  support  only 
Joint    venture      m    support    o(    U  S     vessels 


Nation,  vessel 
name,  and 
vessel  type 


The       Govern- 
ment ol 

Japan 

Tomi  Martj  No. 
85.  medium 
stem  trawler 

Tor™  Maru  No 
83.  med^unt 
stem  trawler 

Tenyo  Maru, 
large  stem 
trawler. 

Tenyo  Martj 
No  2.  large 
slam  trawler 

Tenyo  Maru 
No  3.  large 
stem  trawler. 

Tenyo  Maru 
No  5.  large 
stern  trawler 

Zuryo  ^•aru  No 

2.  large  stem 
trawler 

Zuiyo  Maru  No 

3,  large  stem 
trawler 

Zuttxx)  Maru 

No  28, 

medium  stem 

trawter 
Shunyoo  Maru 

No   118, 

rT>edium  stem 

trawler 
Dian  Maru  No 

'88.  medium 

stem  trawter 
AKebono  Maru 

No   1. 

medium  stem 

trawler 
Aketiorio  Maru 

No  2. 

n>edium  stem 

trawter 
Akebono  Maru 

No,  15, 

medium  stem 

trawter 
Akeborvs  Maru 

No   18. 

medium  stem 

trawler 


Application  No 


Fishery 


JA-85-0282 
JA-85-1170 
JA-85-0352 
JA-85-0332 
JA-85-0333 
JA-85-0334 
JA-e5-0351 
JA-85-0331 
JA-85-0565 

JA-85-0564 

JA-85-0553 
JA-65-1153 

JA-85-1154 

JA-85-0312 

JA-85-0315 


BSA,  GOA 
BSA 

BSA,  GOA 
BSA,  GOA 
BSA,  GOA 
BSA.  GOA 
BSA.  GOA 
BSA.  GOA 
BSA 

BSA 

BSA 
BSA 

BSA 

BSA 

BSA 


Activity 


1(4) 
1(4) 
1(4) 
1(4) 
1(4| 
1(4) 
1(4) 
1(4) 
1(*) 

1(4) 

1(4) 
'(*) 

1(4) 

1(«) 

1(4) 
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Nation,  vessel 

name,  and 

Application  No 

Fishery 

Activily 

vessel  type 

Akebono  Maru 

JA-e5-O30O 

eSA  GOA. 

1(4) 

No  27 

SMT 

'^wdium  stem 

irawiei 

Takacniho 

JA-85-0291 

BSA 

M<l 

Maru,  large 

slern  trawler 

Sotio  Manj  No. 

JA-85-2007 

BSA 

1 

32.  Uanish 

seinef 

Sninyo  Maru. 

JA-«5-0074 

BSA 

3 

cargo 

transport 

Mryoshi  Manj. 

JA-85-0075 

BSA 

3 

cargo 

transport 

Voniei  Maru, 

JA-85-0076 

BSA 

3 

cargo 

1/anspon 

Government  of  Japan 
Joint  venture  — '^>i€  Governrrieni  of  Japan  has  appi»e<t  'o* 
hshirig  permits  10  engage  in  |0int  venture  acliv'ties  in  trie 
BSA  fishery  lor  a  total  o(  19  730  metric  tons  D'  toint 
venture  transfers  witri  s:k  (61  American  partners    The  target 
speaes  applied  tor  are  as  loHows   yellowim  soie   Pacific 
coO   A.asKa  poiiocK   arx)  otfwr  grountffisn   Two  i!i 
Amencan  painers  have  not  been  Kjeniitied  penoing  ttie 
corK'ustor  0*  contract  negotiations   Tr>e  tdentifiea 
Amencan  partners  are   Alaska  Contact  Ltd    Anctiorage 
Alaska,  Westward  '''awiers  inc    Seattle   Wastiingion   Peter 
Pan  SealooOs   inc    Seattle   Washington   ana  universal 
Sealoods  Lid  ,  Redmond.  Wasnmgton 


[FR  Doc.  85-7285  Filed  3-25-85:  9:31  am] 

BILLING  CODE  3S1&-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishing  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Peoples  Republic  of  China 

March  21, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.O.  11651  of  March  3,  1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  March  28, 
1985.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist  (202)  377-4212. 

Background 

On  January  25.  1985.  a  notice  was 
published  in  the  Federal  Register  (50  FR 
3586)  which  established  an  import 
restraint  lim.it  for  men's  and  boys  other 
wool  coats  in  Category  435.  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the  ninety- 
day  period  which  began  on  December 
28,  1984  and  extends  through  "March  27. 
1985.  The  notice  also  stated  that  the 
Government  of  the  People's  Republic  of 
China  is  obligated  under  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  19, 1983,  if 
no  mutually  satisfactory  solution  is 


reached  on  a  level  for  this  category 
during  consultations,  to  limit  its  exports 
during  the  twelve-month  period 
following  the  ninety-day  consultation 
period  to  5.841  dozen 

No  solution  has  been  reached  m 
consultations  on  mutually  satisfactory 
limits.  The  United  States  Government 
has  decided,  therefore,  to  control 
imports  of  wool  textile  products  in 
Category  434.  exported  during  the 
twelve-month  period  at  the  level 
described  above.  The  United  States 
remains  committed  to  finding  a  solution 
concerning  this  category.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  the  People's 
Republic  of  China,  further  notice  will  be 
published  in  the  Federal  Register. 

In  the  event  the  limit  established  for 
the  ninety-day  period  has  been 
exceeded,  such  excess  amount,  if 
allowed  to  enter,  will  be  charged  to  the 
level  established  for  the  designated 
twelve-month  period. 

A  description  of  the  textile  categories 
in  terms  of  TS, U.S. A.  numbers  was 
published  in  the  Federal  Register  on 
December  13.  1982  (47  FR  55"09j,  as 
amended  on  .\pril  7.  1983  (48  FR  15175). 
May  3,  1983  (48  FR  19924).  December  14, 
1983  [48  FR  55607).  December  30.  1983 
(48  FR  57584).  April  4.  1984  [49  FR 
13397).  June  28,  1984  [49  FR  26622),  July 
16, 1984  (49  FR  28-54),  November  9,  1984 
(49  FR  44782).  and  m  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Ronald  1.  Levin, 

Acting  Director.  Committee  for  the 
Implementation  of  Textile  Agreements. 
March  21.  1985. 

Committee  for  the  Implementation  of  Textile 
.Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington. 
DC. 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  extended  on  December  15,  1977  and 
December  22,  1981:  pursuant  to  the  Bilateral 
Cotton,  Woo!  and  Man-Made  Fiber  Textile 
Agreement  of  August  19,  1983,  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  China;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3,  1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
March  28, 1985.  entry  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  textile  products  in  Category'  434, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
beginning  on  March  28.  1985  and  extending 


through  March  27.  1986  in  excess  of  5.641 
dozen.' 

Textile  products  in  Category  434  which  are 
in  excess  of  the  90-day  limit  previously 
established  shall  be  subject  to  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T  S  U  S  A,  numbers  was  published  in 
the  Federal  Register  on  December  13.  1982  (47 
FR  55~og).  as  amended  on  April  7.  1983  (48  FR 
15175).  May  3.  1983  (48  FR  19924).  December 
14,  1983  (48  FR  SSM").  December  30  1983  (48 
FR  57584),  April  4,  1984  149  FR  1339-)   June  28. 
1984  (49  FR  26622),  |u!>  16  1984  [49  FR  28754). 
November  9,  1984  149  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fdU  within  the  foreign  affairs 
exception  to  the  rulemalting  provisons  of  5 
U.SC.  553. 

Sincerely.  ' 

Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc  85-7038  Filed  3-25-^5;  8:45  am) 
BILUNG  CODE  3Sia-DR-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Conflict  Environment;  Advisory 
Committee  Meetings 

summary:  The  Defense  Science  Boaid 
Task  Force  on  Conflict  Environment  will 
meet  in  closed  session  on  2-3  May,  4-5 
June  and  1-2  July  1985  in  the  Pentagon, 
Arlington.  'Virginia, 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  receive 
classified  briefings  on  Conflict 
Environment  and  discuss  preparation  of 
their  report. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No,  92-463.  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 


'The  restraint  limit  has  not  been  adjusted  to 
account  for  any  imports  exported  March  28.  1985. 
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(1HH2).  nnd  that  accordinj^ly  this  mpeting 
Will  be  closed  to  the  public. 
Linda  M.  Ldvvson. 

Aj!tr:iate  OSD  feJeruJ Rf^ister Liaison 
Officer,  Department  of  Defense. 
March  21,  1985. 
(FR  Doc.  fl&-rib«  filed  .»-2o-85:  8;45  am) 

BILLMQ  COOC  3t10-0t-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

I  Docket  No.  ID-2160-OOOI 
Eileen  M.  Beck;  Application 

M.ii.-.h  21.  Vtas 

1  ,ike  notice  that  on  March  12, 198,S, 
F.il-cn  M.  Bvc.k  (applicant  )  filled  an 
application  pursuant  to  section  30.S(b)  of 
the  Federal  Power  A.:t  to  hold  the 
foilowinjj  f  ositions. 
A.ssistant  Treasurer — Nfonnng.ihela 

{■•ower  Cu.^^pan> 
Secretary — Allegheny  Generating 

Company 

Any  person  desiring  to  bf  he.ird  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  (he  Ft?deral 
Energy  Reijuldlory  Commission,  825 
.North  Capitol  Street  N'F:..  V\  ashm.^ton. 
DC.  2()4i6,  m  arcordonce  with  Rules  211 
and  214  of  the  ComnMssion's  RuU;s  of 
Pr.ictice  and  Procedure  (18  CFR  33,1.211, 
38r>.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  .Ap.-il  12, 
19S5.  Protests  will  be  considered  by  the 
Commission  in  deternuning  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  parly  must  file  a  motion  to 
intervene.  Copies  of  this  filing  an;  on  file 
with  the  Commission  and  are  av.nlable 
for  public  inspection. 
Kenneth  F.  Plumb. 
Set:ri'!(jry. 

(FR  i),)c   H.'i-7146  Fil.-<1  :3-2.'>-»5:  8:45  am| 
BIU.I.NC  CODE  S7l7-«t-« 


I  Docket  No.  GP85-2 1-0001 

Beico  Development  Corporation, 
NGPA  102(d)  Determination,  Bureau  of 
Land  Management,  Rock  Springs,  WY, 
Figure  Four  #2-12  and  Figure  Four 
Canyon  #3-12,  J.D.  Nos.  85-13189  and 
85-13190;  Protest  to  Negative  Well 
Determinations 

IssuKi.  Md.'-i,h  20,  19a,'j 

On  F"ebruary  26.  1985.  Beico 
Development  Corporation  (Beico)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  protest 


against  two  negative  determinations 
under  section  102(d)  Natural  Gas  Policy 
Act  of  1976  (NGP.-M  '  issued  by  the 
Bureau  of  Land  Management  (BlJvl), 
Rock  Springs,  Wyoming,  the 
jurisdictional  agency,  for  the  Figure  F'our 
«2-12  and  the  Figure  Four  Canyon  *3- 
12  wells.  The  negative  determinations 
were  made  by  the  BLM  on  November  1,5, 
1984,  and  received  by  the  Commission 
on  January  16,  1983.^ 

Beico  states  that  there  is  not 
subst.intial  evidence  to  support  the 
BlJvl's  negative  determinations  that  the 
subject  wells  do  not  penetrate  a  new. 
onshore  production  reservoir.  Beico 
contends  that  the  material  submitted  to 
the  BLM  shows  that  these  wells 
penetrate  a  new  reservoir,  the  Bear 
River  Formation,  and  are  not  part  of  an 
existing  reservoir  in  the  Frontier 
F'ormation 

The  impact  on  Beico  of  the  present 
negative  determinations  are  significant. 
If  the  negative  determinations  are 
allowed  to  stand  Beico  would  suffer  a 
loss  of  revenues  equal  to  the  difference 
in  price  of  Section  102  gas  and  Section 
103  gas  times  the  volumes  produced, 
which  could  exceed  one  million  dollars 
annually  Beico  claims. 

Any  person  who  desires  to  be  heard 
or  to  make  any  response  to  this  protest 
should  file,  within  30  days  after  this 
notice  is  published  in  the  Federal 
Register,  with  the  Federal  Energy 
Regulatory  Co.mmission,  825  North 
Capitol  Street  NE.  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
Rules  211  and  214  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
protests  filed  will  be  considered,  but 
will  not  make  the  protestants  parties  to 
the  proceeding. 
Kenneth  F.  Plumb, 
Secrvlury. 

|FR  Doc  85-7144  Filed  ^425-85;  8:45  ami 
BILLING  CODE  6717-01-M        ' 

[  Docket  Nos.  RP84- 1 1 3-002.  et  al  I 

Consolidated  Gas  Supply  Corp.  et  al.; 
Filing  of  Pipeline  Refund  Reports  and 
Refund  Plans 

MarrJi  20.  1985.  I 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports  or  refund  plans.  The  date 
of  filing,  docket  number,  and  type  of 
filing  are  also  shown  on  the  Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  vvriting  concerning 


the  subject  refund  reports  and  plans.  Ail 
such  comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washin.eton  D.C.  20426,  on  or  before 
March  29.  1985.  Copies  of  the  respective 
filings  are  on  file  with  the  Commission 
and  available  for  public  inspection. 
Kenneth  F,  Plumb. 
Secretary. 

Apfjendix 


FHing 
dale 

Company 

Oocliei  No 

Type 

,     <*ng 

2/14/B5 

ConsoiKlated  Gas 
Supply 
Corporaiion 

RPe4- 113-002 

Report 

2/15/8S 

Tennessee  Gas 
Pipeline 
Company 

RP83-8-002 

Do 

2/28/85  1  We«  Te«, 

RP85- 106-000 

Btu' 

Gathefrvj 

1 

Companv 

2/28/85 

CapfOCh  PH»ftne 
Co 

RP8S- 109-000 

Btu* 

3/1/85 

East  Te»w»ss*^ 
Naii^ai   ias 
Companv 

RP71-1S  018 

!  Repon 

3/8/85 

Northerr  Naujra) 
Gas  Company 

RP85- 113-000 

1 

3/11/65 

Gas  GaU^e(u->g 
Corpo^dfton 

RPSJ.-lIS-«)0 

|Bk.- 

3/12/85 

Louisiana- Nevada 
Transit  Con-ipany 

HPe5- 116-000 

Blu.* 

3/13/85 

Alabama- 
Tennessee 
Natural  Gas 
Company 

RP8S- It  7-000 

BV* 

i 

•Relunas  rosollmg  horn  Blu  M^asuremoni  A<i|us>meo(i 
Each  company  «rr«  refan-.  r»s  basic  Docket  No  and  Su*> 
Docket    Nos     assigned   lo   any    luijre    Btu   refund   report&- 

|FR  Doc.  8.')-7145  Filed  3-25-^Jo;  845  am| 
BILLING  CODE  S717-01-M 


[Project  Nos  5531-000  and  5901-000! 

Hydro  Resources  Co.;  Public  Utility 
District  No.  1  of  Mason  County, 
Wastiington;  Opportunity  To  Reinstate 
Previously  Dented  Applications  Filed  in 
Competition  Witti  Invalidated  Natural 
Water  Feature  Exemptior\s 

Murcjh  20,  11)05. 

Pursuant  to  the  order  of  the 
Commission  issued  on  July  18.  1984,  in 
Eof^le  Power  Co..  28  KEKC  Tj  61.061 
(1904).  the  Commission  declared  void  a 
number  of  natural  water  feature 
exemptions  issued  by  the  Commission 
but  subsequently  invalidated  by  the 
ruling  in  Tulalip  Tribt:s  of  Washingloii 
V.  FERC.  732  F,2d  1451  (9th  Cir.  1984). 
The  Commission  granted  these 
exemptees  and  any  of  their  defeated 
competing  exemption  applicants  who.se 
proposals  would  be  invalid  under 
Tululip  the  right  to  convert  their 
exemption  applications  to  license 
applications  '  or  to  file  revised 


'  15  use.  3301-3432  (198i|. 
'Notice  of  receipt  of  Ihe  iiegative  dolennindliun 
was  issued  by  the  Commis.i(nn  on  Febniury  8.  1985. 


'  The  Commission  waivej  the  filing  requirements 
for  license  sel  forth  in  18  CKR  Suljpart  t;  that  are 

('ijuliniied 


exemption  applications  within  120  ddvs. 
The  Commission  also  granted  any 
former  applicant  with  an  accepted 
application  for  preliminary-  permit, 
license  or  exemption  that  competed  with 
any  one  of  the  now  voided  exemptions 
the  right  to  have  its  application 
reinstated  The  right  to  file  a  converted 
license  application  or  revised  exemption 
application,  or  to  have  a  previously 
denied  competing  application  reinstated, 
was  conditioned  upon  such  applicant 
notifying  the  Commission  in  writing  of 
its  intention  to  exercise  this  option 
within  30  days  of  the  date  of  that  order. 
On  August  17,  i9iM.  the  Commission 
issued  an  "Order  Correcting  Eagle 
Power  Co.",  28  FERC  \  61.261  (1984).  in 
which  it,  inter  alia,  declared  void,  by 
placing  under  ordering  paragraph  (B)  of 
Eagle  Power  Co..  a  natural  water  feature 
exemption  issued  to  Western  Hydro 
Electric,  Inc.  for  Project  No.  6367-000. 
Notice  is  hereby  given  to  the  applicants 
identified  in  the  caption  above  that,  as 
previous  competitors  to  the  now  voided 
exemption  for  Project  No.  6367,  they 
may  have  their  previously  filed 
applications  reinstated  pursuant  to  the 
procedures  set  forth  in  Eagle  Power  Co. 
Such  applicants  must,  however,  notify 
the  Commission  in  writing  of  their 
intention  to  do  so  no  later  than  30  days 
from  the  date  this  notice  is  issued. 
Kenneth  F.  Plumb, 
Si'cretary. 

|FR  Doc.  65-7147  Filed  3-25-85:  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  ID-2161-0001 

Thomas  J.  Kloc;  Application 

March  21, 1985. 

Take  notice  that  on  March  12, 1985, 
Thomas  [.  Kloc  (applicant)  filed  an 
application  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 
Assistant  Treasurer,  Assistant 

Secretary— The  Potomac  Edison 

Company 
Treasurer,  Assistant  Secretary — 

Allegheny  Generating  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Captiol  Street  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214),  All  such  motions  or  protests 
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essenlialiy  redunddnt  \o  ihe  sxt-nipt.on  application. 
The  specific  requirpmems  (or  iht?  content  and  timing 
of  filinji  such  applications  jre  wt  forth  in  dt-Uil  in 
Eagle  Power  Co 


should  be  filed  on  or  before  April  12. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F  Plumb, 
Secretary. 

|FR  Doc  85-7148  Filed  3-25-65;  8:45  am) 

BtLUNG  CODE  e717-01-y 


[Docket  No  SAS5-18-000) 

Koch  Industries,  Inc.;  Petition  for 
Adjustment 

Issued;  March  21, 1985. 

On  January  3. 1985.  Kock  Industries. 
Inc.  (Koch)  filed  a  petition  with  the 
Federal  Energy  Regulatory  Commission 
seeking.an  extension  of  the  December 
31.  1984,  deadline  provided  in  Order  No. 
399-A  (Docket  No.  RM84-6-003,  et  al.) 
for  large  first  sellers  to  make  refunds  of 
overcharges  resulting  from  Btu 
measurement  adjustments. 

Koch  asserts  that  it  is  currently  in 
litigation  with  its  pipeline-purchaser. 
Colorado  Interstate  Gas  Company 
(CIG).  concerning  the  terms  of  its  gas 
sales  contract  and  that  the  resolution  of 
the  disputed  issue  in  litigation  will  affect 
the  ultimate  amount  of  refunds  due  and 
owing,  if  any.  by  reason  of  Order  Nos. 
399  and  39&-A.  The  pending  litigation 
will  also  affect  the  amount  of  gathering 
charges  owed  to  Koch  by  CIG  under 
section  110  of  the  Natural  Gas  Policy 
Act  and  the  Commissions  regulations 
relating  thereto,  according  to  Koch's 
petition. 

Koch  further  asserts  that  CIG  has 
already  unilaterally  deducted  a  certain 
amount  as  the  Btu  refund,  and  that  it 
would  be  inequitable  to  require  Koch  to 
make  further  payments  of  such  refunds 
pending  a  resolution  of  the  pending 
litigation. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385  1101-385.1117 
(1984).  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  shall  file  a  petition  to 
intervene  in  accordance  with  Rule  1105. 
All  petitions  to  intervene  must  be  filed 


within  fifteen  days  aft^r  the  publication 

of  this  notice  in  the  Federal  Register. 

Kenneth  F  Plumb, 

Secretary. 

|FR  Doc.  85-7149  Filed  3-25-85;  8:45  am] 

BILLING  CODE   6710-0^-M 


[Docket  No.  EL84-25-0001 

Snow  Mountain  Pine  Co.  v.  CP  National 
Corp.  &  Idaho  Power  Co.;  Order 
Dismissing  Complaint  and  Denying 
Request  for  Declaratory  Order 

Issued;  March  19.  1985 

On  July  12. 1984,  Snow  Mountain  Pine 
Com.pany  (Snow  Mountain)  filed  a 
complaint  seeking  declaratory  relief 
against  CP  National  Corporation  (CPN) 
and  Idaho  Power  Company  (IPC).  Snow 
Mountain's  complaint  slates  that  it 
proposes  to  construct  a  29  MW 
cogeneration  facility  which  will  be  a 
qualifying  cogeneration  facility  (QF) 
pursuant  to  section  210  of  the  Public 
Utilities  Regulatory  Policies  Act  of  1978 
(PURPA)  and  the  Commission's 
regulations  thereunder.  Snow  Mountain 
alleges  that  CPN  has  refused  to  wheel 
energy  or  capacity  from  the  proposed 
facility  and  refused  to  purchase  energy 
and  capacity  to  any  other  utility.  Snow 
Mountain  also  alleges  that  CPN  has 
ignored  an  order  of  the  Oregon  Public 
Utilities  Commissioner  (OPUC  or 
Oregon  Commissioner)  to  purchase  20 
MW  of  energy  and  capacity  from  Snow 
Mountain.  In  addition.  Snow  Mountain 
states  that  CPN  currently  has  a  full 
requirements  contract  with  IPC  which 
expires  June  30.  1985.  Snow  Mountain 
contends  that  IPC  has  stated  it  will  not 
enter  into  a  new  power  sales  contract 
with  CPN  when  the  existing  contract 
terminates,  but  that  CP.N  contends  this 
Commission  will  require  such  an 
agreement  to  be  executed.  Snow 
Mountain  alleges  that  CPN  bases  its 
refusal  to  purchase  power  on  CP.N's 
having  no  current  or  future  need  for 
power  because  CP.V's  requirements  for 
power  are  being  and  will  be  met  beyond 
1985  by  IPC.  Finally,  the  petition  states 
that  IPC  has  filed  with  the  Oregon 
Commissioner  new  avoided  costs,  to  be 
effective  in  [uly  1984.  which  are  based 
upon  a  hypothetical  all-requirements 
contract  between  IPC  and  CPN.  which 
contract  CP.N  believes  will  be  approved 
by  this  Commission.  The  avoided  costs 
are  based  on  IPC's  system  average  cost, 
which  Snow  .Mountain  alleges  is 
inconsistent  with  PURPA.  this 
Commission's  regulations,  and  the 
Oregon  regulations. 

Snow  Mountain  seeks  various  forms 
of  declaratory  relief.  First,  it  requests 
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thdt  the  current  IPC/CPN  contract  be 
declared  anldwful  to  the  extent  (a)  il 
e.xpressly  discourages  or  penalizes 
purchases  frorr!  QFs.  (b)  it  is  used  by 
CP\  as  a  justification  for  not  puchasing 
power  from  Snow  Mountain,  and  (c)  that 
CP.N  may  rely  upon  it  in  the  future  to 
offer  Snow  Niountain  an  avoided  cost 
rate  based  on  IPC's  average  system 
costs.  Second,  Snow  Mountain  seeks  a 
declaration  frorr".  the  Commission  that 
no  future  1PC/CP.\  rquirements  contract 
will  be  approved  by  the  Comm.ission 
unless  CPN  purchases  Snow  Mountains 
power.  Third.  Snow  Mount, un  seeks  a 
declaration  'hat  it  is  entitled  to  receive 
the  avoided  co-t  applicable  at  the  time 
CPN's  purchase  obligation  arose,  such 
time  to  be  no  later  than  lune  1984. 
Finally,  Snov\  Mountain  recjuests  a 
declaration  thai  use  uf  a  hypothetical 
requirements  contract  as  the  basis  for 
avoided  costs  is  unlawful  because  the 
contract  is  hypothetical  and  because  use 
of  such  a  contract  will  not  encourage 
cogencration  and  small  power 
production. 

Notice  of  the  complaint  was  published 
ill  the  Federal  Register,  with  responses 
due  by  September  4.  1984.  On  August  27, 
1984,  CPN  filed  an  answer  and  motion  to 
dismiss  in  which  it  admitted  that  it  had 
rot  agreed  to  purchase  Snow- 
Mountain's  power,  but  argued  that  the 
petition  was  premature  and  in  the  wrong 
forum  because  the  Oregon 
Commissioner  was  considering  issues 
raised  by  Snow  Mountain  here  in  two 
OPUC  proceedings.'  On  the  same  day 
IPC  al.so  filed  a  motion  to  dismis.s.  which 
pointed  out  that  avoided  cost 
proceedings  were  then  pending  before 
the  Oregon  Commissioner.  In  addition, 
the  Oregon  Commissioner  filed  a  timely 
notice  of  intervention,  stating  that  the 
Commissioner  supports  CP\'s  motion 
for  dismissal  and  requests  that  if  CPN's 
motion  is  not  granted,  the  Commissioner 
he  permitted  to  participate  as  a  party  in 
any  further  proceedings.  On  September 
6, 1984.  Snow  Mountain  filed  an  answer 
to  the  motions  to  dismiss  in  which  it 
provided  additional  information 
regarding  CPN's  alleged  refusal  to 
purchase  and  questioned  the  authority 
of  the  Oregon  Commissioner  to  consider 
some  of  the  requested  relief. 

On  November  13, 1984  Snow 
Mountain  filed  a  motion  to  supplement 
the  record  in  the  form  of  an  order  of  the 


'  The  two  proceedings  are  a  tomplHinI  t>y  Snow 
Mountain  ajfa-.nsl  CPN  and  IPC  in  tDockel  No  IIM  11 
and  an  avoided  costs  proceeding  applicable  lo 
Oregon  Ulililjes  generally  in  Docket  No.  UM  21.  in 
Uockel  No.  UM  11,  the  Oregon  CDmrr.issioritr  issued 
an  order  on  April  6.  1984.  n.-.ding  thai  CP,\  w;is 
required  to  purchase  20  MW  uf  Snow  .Mountains 
power,  but  reserved  judgment  on  the  appropriate 
rate 


Oregon  Commissioner  in  Docket  No.  UM 
21.  issued  September  12,  1984.' That 
order  approves,  inter  alia,  CPN's  use  of 
its  cost  of  power  purchased  from  IPC  as 
CPN's  avoided  cost.  Snow  Mountain 
contends  that  because  the  Oregon 
Commissioner  did  not  rule  on  whether 
the  IPC/CPN  contract  or  an  extension 
thereof  would  violate  PURPA,  its 
complaint  has  not  been  rendered  moot 
by  the  Oregon  Commissioner's  orders. 
On  November  28, 1984,  CPN  filed  an 
answer  to  Snow  Mountain's  motion,  in 
which  it  disputes  Snow  Mountain's 
contention  that  there  are  issues  left  for 
resolution  by  this  Commission  and  again 
requests  dismissal.  CPN's  argument  is 
based  primarily  on  another  order  issued 
by  the  Oregon  Commissioner  on 
November  13,  1984,  in  Docket  No.  UM 
11,  in  which  the  Oregon  Commissioner 
confirmed  the  use  of  CPN's  projected 
cost  of  purchased  power  from  IPC  as  its 
avoided  cost,  established  an  effective 
date  for  the  purchase  obligation,  and 
ordered  CPN  to  purchase  Snow 
Mountain's  power.     I 

Discussion 

Under  Rule  214(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  3as.214),  the  Oregon 
Commissoner's  timely  notice  of 
intervention  serves  to  make  him  a  party 
to  this  proceeding. 

Snow  Mountain's  complaint  will  be 
dismissed.  As  the  Commission  has 
previously  noted,  complaints  regarding 
an  alleged  refusal  to  purchase  power 
from  a  qualifying  facility  and  the  rates 
for  such  purchases  are  matters  properly 
brought  in  a  State  fomm.' Also,  as  noted 
above,  the  Oregon  Commissioner  has 
concluded  his  proceedings  considering 
these  issues  by  establishing  avoided 
cost  rates  for  CPN  and  requiring  it  to 
purchase  from  Snow  Mountain.  If  Snow 
Mountain  is  dissatisfied  with  the  Oregon 
Commissioner's  determinations,  or  if 
CPN  should  fail  to  abide  by  them,  then 
Snow  Mountain  should  pursue  that 
matter  in  a  State  forum  of  competent 
jurisdiction.  Snow  Mountain's  other 
requests  for  declaratory  relief  have  no 
basis. 

Contrary  to  Snow  Mountain's 
assertions,  there  are  no  issues  remaining 
which  this  Commission  might  consider. 


'"In  the  matter  of  the  Inyestigation  of  Avoided 
Costs  and  of  Cost  Effective!  Fuel  Use  and  Resource 
Developnuenl,"  OPUC  Orddr  No.  84-720  (September 
12, 1984).  The  Commission  peed  not  rule  on  this 
motion,  as  il  is  taking  officfcl  notice  of  the  Oregon 
Commissioners  order. 

'Southern  Co.  Senices.  (nc.  27  FERC I  61.444 
(1984),  re/i.  denied  28  FER4  ^  61.349  (1984);  Hoche 
Products.  Inc..  el  ai.  29  FE^C  H  61,098  (1984); 
"Policy  Statement  Regardiiig  the  Commission's 
Enforcement  Role  Under  Section  210  of  |PURPA|," 
23  FERC  \  61.304  at  61.645  {1983). 


There  is  no  need  to  consider  whether  or 
not  the  CPN/IPC  all  requirements 
contract  "expressly  discourages  or 
penalizes"  purchases  from  QFs.  Snow 
Mountain  has  not  stated  how  the 
contract  discourages  or  penalizes  these 
purchases  apart  from  pointing  out  that  it 
is  an  all-requirements  contract.  Such 
contracts  do  not.  of  course,  relieve  a 
utility  of  its  obligation  to  purchase 
electricity  from  qualifying  facilities.' A 
declaration  that  the  Commission  will  not 
approve  any  future  CPN/IPC 
requirements  contract  unless  CPN 
purchases  power  from  Snow  Mountain 
would  clearly  be  inappropriate.  Sound 
regulatory  policy  does  not  permit  before- 
the-fact  disapproval  of  an  as  yet  unfiled 
contract  as  a  means  of  enforcing 
statutory  provisions  or  regulations 
which  have  not  been  shown  to  be 
violated.  If  Snow  Mountain  believes  that 
any  future  CPN/IPC  requirements 
contract  contains  provisions  which 
violate  PURPA  or  our  regulations,  it 
should  raise  those  concerns  when  such 
contract  is  filed. 

For  the  reasons  discussed  above,  CP.N 
and  IPC's  motions  to  dismiss  Snow 
Mountain's  complaint  shall  be  granted. 

TVje  Commssion  orders: 

[A]  CPN  and  IPC's  motions  to  dismiss 
Snow  Mountain's  complaint  and  request 
for  declaratory  relief  are  hereby  granted. 

(B)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-ri50  Filed  3-25-85;  8:45  am) 
BIU.INQ  CODE  6717-01-M 

IDocket  No.  CP84-441-0021 

Tennessee  Gas  Pipeline  Co,  a  Division 
of  Tenneco,  Inc.;  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
AVL  Pipeline  Project  and  To  Adopt 
Portions  of  Tennessee/Boundary 
Looping  Project:  Final  Environmental 
Impact  Statement 

March  22, 1985. 

Notice  is  hereby  give  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC)  intends  to  prepare 
an  environmental  assessment  (F,A),  and 
to  adopt,  as  part  of  the  EA,  those 
portions  of  the  Tennessee/Boundary 
Looping  Project:  Final  Environmental 
Impact  Statement  (FEIS),  issued 


'"Small  Power  Production  and  Cogeneration 
Facilities;  Regulations  Implementing  section  210  of 
the  Public  Utility  Regulatory  Policies  Act  of  1978." 
llockel  No.  RM79-55.  Order  No.  69,  45  FR  12214. 
12219  (Feb.  25, 1980). 


Federal  Register  /  Vol  50.  No.  58  /  Tuesday,  March  26.  1985  /  Notices 


11935 


February  7, 1983,  in  Docket  No.  CP81- 
296-000,  pertaining  to  the  natural  gas 
pipeline  facilities  proposed  by 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  On  February  1.  1985. 
Tennessee  filed  in  Docket  No.  CP84- 
441-002,  a  further  amendment  to  its 
original  application  in  Docket  No.  CP84- 
441-000,  pursuant  to  Sections  7(c)  and 
7(b)  of  the  Natural  Gas  Act.  Tennessee 
requests  authorization  to  (1)  reduce  or 
relinquish  sales  service  to  certain 
customers.  (2)  provide  transportdtion  of 
natural  gas  on  a  firm  basis  for  certain 
customers,  (3)  abandon  certain 
interruptible  transportation  services, 
and  (4)  construct  and  operate  the 
facilities  necessary  to  render  the  firm 
transportation  services.  Referred  to  as 
the  AVL  Pipeline  Project,  tne 
construction  of  the  proposed  facilities 
would  be  completed  b\-  November  1, 
1985. 

The  facilities  proposed  include  ~3  ' 
miles  of  8-  through  30-inch  d;ame*er 
pipeline  looping  in  12  segments  adjacent 
to  Tennessee's  existing  pipelines  in  New 
York.  Pennsylvania,  Massachuse'ts. 
New  Hampshire.  New  Je.fsev.  and 
Connecticut:  1.7  miles  of  10-inch 
diameter  replacement  pipeime  in 
Norwalk,  Connecticut:  and  17,300 
horsepower  of  compression  in 
Massachusetts,  Pennsylvania,  and  New- 
Jersey.  (See  table  1  for  details  for 
facilities  locations.)  Of  the  total 
compression  proposed,  10.300 
horsepower  would  be  additions  to  or 
upgrades  of  compression  at  four  existing 
compressor  stations  near  Coudersport, 
Wellsboro  and  Wyalusing, 
Pennsylvania,  and  near  Hopkinton, 


Massachusetts.  A  new  7,000-horsepower 
compressor  station  is  proposed  to  be 
installed  near  Libertyville,  Sussex 
County,  New  Jersey,  In  addition,  a  new 
meter  station  is  proposed  to  be 
constructed  in  Acton.  Middlesex 
County.  Massachusetts. 

Most  of  the  proposed  facilities  hd\  e 
previously  been  analyzed  in  the 
Tennessee/Boundary  FEIS.  The  staff 
intends  to  adopt  the  relevant  portions  of 
that  FEIS  to  avoid  delay  and  duphcaticn 
of  effort.  The  staff  must  decide  which  of 
the  FEIS  recommendations  are  still 
valid,  require  change,  or  should  be 
deleted.  The  FEIS  included  studies  of 
67.44  miles  of  the  pipeline  facilities  and 
10,300-horsepower  of  compression 
proposed  in  this  amendment.  Of 
particular  note  are  loops  formerly 
designated  Nos.  9.  12.  18.  19.  and  20  in 
the  Tennessee /Boundary  FEIS.  Not  only 
were  these  loops  studied  m  the  FF.IS,  the 
staff  had  recommended  at  least  one 
rou'e  alternative  for  each  loop.  In  the 
AVL  proposal.  Tennessee  has  not 
adopted  the  alternative 
recommendations  the  staff  made  in  the 
prior  FTIS.  Instead.  Tennessee  proposed 
more  restrictive  construction  procedures 
to  minimize  impact.  Factors  affecting  the 
reasonableness  of  the  alternatives  may 
also  have  changed,  such  as  recent 
information  from  state  and  local 
officials.  Based  on  the  new  construction 
procedures  and  other  information,  the 
E^\  now  under  preparation  will  evaluate 
whether  the  staffs  former  FEIS 
recommendations  should  be  .modified  or 
not  adopted. 

An  analysis  of  the  proposed  facilities 
not  previously  analyzed  will  also  be 


included  in  the  EA.  These  facilities 
consist  of  3.56  miles  of  30-inch  diameter 
loop  (M-5/6)  in  Hampden  County, 
Massachusetts:  4.4  miles  of  8-inch 
diameter  loop  (L-2)  in  Hartford  and 
Litchfield  Counties,  Connecticut:  the 
7.000-hp  Compressor  Station  325  in 
Sussex  County.  New  Jersey:  and  the 
Acton  .Meter  Station  in  Middlesex 
County.  Massachusetts. 

The  EA.  along  with  the  relevant 
information  from  the  Tennessee/ 
Boundarv'  FEIS.  will  be  transm.itted  to 
the  Commission  for  purposes  of 
evaluating  the  proposed  settleme::!  f.;pd 
by  Tennessee  m  this  docket  on  I-ebruar>- 
5,  1985. 

A  copy  of  this  notice,  a  general  map 
showing  the  location  of  the  facilities. 
and  additional  technical  information 
concerning  construction  procedures  has 
been  distributed  to  Federal,  state,  and 
local  environm.ental  agencies,  parties  to 
the  proceeding  and  the  public.  Any 
com.ments  should  be  addressed  to  the 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
,\E..  Washington.  DC  20426. 

Written  comments  should  be 
submitted  by  April  22.  1905,  and  should 
re^'erence  Docket  \'o.  CP84-^4 1-002. 
Additional  information  about  the 
proposals,  including  derailed  maps  of 
the  individual  facility  locations,  is 
a\a!lable  from  Mr.  James  P,  Daniel, 
Project  Manager,  Environmental 
Evaluation  Branch.  Office  of  Pipel.ne 
and  Producer  Regulation,  telephone 
(202)  357-5364. 
Kenneth  F.  Plumb. 
Secretary. 


11936 


Federal  Register  /   Vol,  5t),  Xo    5H   '   Tursday    Mi.rrh  2r.    1985   /   N'otices 


■^^i  -  i  ;  ;  ;■• 


Pes  ignat  ion 


Pipel ine 
Loops 


Pipel i  ne 

Replacement 


Compressor 
Fac  i 1 i  t  ies 


'  e  a  ;  ^  r  -?  -  e  n  t 
Facility 


M-1 
M-2 
M-3 

M-4 
M-5/6 

M-7 
M-S 

L-2 
L-3 
L-4 


L-1 


267 

313 
315 
319 

3:' 


Acton 


TABLE  1 
PROPOSED  AVL  PIPELINE  PROJECT  FACILITIES 


Analyzed  in 


Yes  (loop  2] 
Yes  (loop  31 
Yes  (loop  "4) 

Yes  (loop  5 

Yes  (loop  8] 
No-3.56  mil 

Yes  (loop  91 

Yes  (loop  11) 

Yes  (loop  1 4) 

No 

Yes  (loop  1* 
Yes  (loop  19) 


FEIS 


Yes  (loop  20) 


Yes  (2,000hpi 

Yes  (4.000hp') 

Yes  (l,800hp) 

Yes  f4,500hp) 


No 


County/State 


Cayaqa.  liY 

Madison,  NY 

Herkimar  and 
Otseqo,  NY 

Albany,  NY 

Hampden  and 
Worcester,  MA 

Tioga,  PA 

Susquehanna,  PA 

Sussex,  NJ 

Hartford  and 

Litchfield,  CT 

Rockingham  and 
HillboroLiqh,  NH 

Essex,  MA; 

Rockingham,  NH 


Specif icat ir-s 


Size 


30* 
SO- 
SO* 

30- 
SO- 
SO- 
SO- 
30- 
8" 

12- 
12" 


0 


13.77 

:  1 . ' 

4  .'1 
1  .  -' 
4  .4 

12.2 

6  .4 


Fairfield,  CT 


10- 


1  .■' 


^- '  rsepower 


Middlesex,  MA 
Potter,  PA 
Tioqa,  PA 
Bradford,  PA 
Sussex,  NJ 


2,000-hp  adciiticn 
2,000-hp  addi t ion 
l,eOO-^p  upgrade 
4,500-hp  addition 
7,000-hp  addition 


Middlesex,   MA 


II  K  Doc.  8S-7152  Filed  a-2&-e5;  8:45  am) 

BiLLiNG  CODE  6717-01-M 


I  Docket  Nos.  ER85-251-000  and  ER85-81- 

0001 

West  Texas  Utilities  Co.;  Order 
Accepting  for  Filing  and  Suspending 
Rates,  Denying  Motion  To  Reject, 
Noting  Interventions,  Granting  Waiver, 
Establishing  Hearing  and  Price 
Squeeze  Procedures,  and 
Consolidating  Dockets 


On  January  24. 198^  West  Texas 
Utilities  Company  (WTU)  submitted  for 
filing  a  proposed  two-step  increase  in  its 
rates  for  service  to  Texas-New  Mexico 
Power  Company  (TNP)  and  two  partial 
requirements  customers,  the  Cities  of 
Brady  and  Coleman,  Texas.'  The 
proposed  Level  A  rates  would  increase 
revenues  by  approximately  $234,0(X) 
(2.0%),  based  on  the  calendar  year  1985 
test  period.  The  Level  B  rates  would 


'  Sec  Altachmenl  for  rate 


schedule  deslgniitions. 


further  increase  revenues  by 
approximately  $166,000  (1.5%), 
representing  a  total  increase  of  S400  000 

(3.5%).  WTU  states  that  the  only 
difference  between  the  Level  A  and  B 
rates  is  the  rate  of  return  on  common 
equity.  WTU's  rates  reflect  the  inclusion 
in  rate  base  of  an  increase  in  the  amount 
for  construction  wori<  in  progress 
(CWIP).  other  than  CWIP  associated 
with  pollution  control  and  fuel 
conversion  facilities.  This  increase  is 
identical  to  the  amount  rejected  by  the 
Commission  in  a  prior  docket,  as 
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modified  by  the  summarv  disposition  in 
that  docket. * 

Pursuant  to  §  35.17  of  the 
Commission's  regulations.  WTU 
requests  permission  to  file  the  proposed 
Level  B  rates  within  the  period  of 
suspension  for  the  rates  which  the  Level 
B  rates  are  mtended  to  supersede.  WTU 
requests  effective  dates  of  March  26, 
1985  and  March  27,  1985  for  the  Level  A 
and  Level  B  rates,  respectively.  WTU 
further  requests  that,  in  the  event  that 
the  Commission  determines  that  a 
maximum  suspension  of  the  Level  B 
rates  is  justified,  the  Commission  allow 
the  Level  B  rates  to  become  effective  as 
of  June  1.  1985,  the  effective  date  of 
WTUs  Level  B  rates  filed  m  Docket  No. 
ER85-81-000.  WTU  asserts  that  a  June  1 
effective  date  would  place  all  of  its 
wholesale  customers  on  an  equal  footing 
as  of  that  date.  Finally  WTU  requests 
that  the  instant  docket  be  consolidated 
with  Docket  No.  ER85-81-(XX). 

Notice  of  WTUs  filing  was  published 
in  the  Federal  Register  (.50  Fed.  Reg.  5663 
(1985)),  with  comments  due  on  or  before 
February  19.  1985.  TNP  and  Brady  filed 
timely  motions  to  intervene.  In  addition. 
TNP  protests  the  instant  filing  and 
requests  that  it  be  rejected  on  the 
grounds  that  it  was  submitted  during  the 
suspension  period  of  WTU's  filing  in 
Docket  No.  ER85-81-000  in  violation  of 
section  35.17  of  the  Commission's 
regulations  and  that  WTU  has  not 
shown  good  cause  for  waiver  of  the 
regulations.  Alternatively,  T\P  requests 
that  the  Commission  deny  WTU's 
request  regarding  suspension  of  the 
proposed  Level  B  rates.  In  support  of  its 
position,  TNP  contends  that  allowing  the 
CWIP-related  rates  to  become  effective 
as  of  the  date  on  which  they  would  have 
become  effective,  had  they  not  been 
rejected  in  the  prior  docket,  would 
nullify  the  rejection  ordered  by  the 


'  WTU  siates  that  the  proposed  rales  are  virtually 
iiienlical  to  the  phased  rates  applicable  to  TNP, 
Brady,  and  Coleman  that  WTU  filed  in  Docket  No. 
F.R8S-81-OO0.  By  order  of  December  2a.  ^9M.  in  that 
docket,  the  Commission,  among  other  things. 
8ummaril>  rejected  WTU's  rates  and  cost  suijporl 
with  respect  to  TNP.  Brady,  and  Coleman  lu  the 
extent  that  they  were  based  on  increased  CWIP 
levels  in  violation  of  the  10-month  filing  limitation 
set  forth  in  section  :)5.26(d)  of  the  Commissions 
regulations.  The  Commission  also  ordered  summary 
disposition  and  suspended  the  proposed  Level  A 
and  Level  B  rates,  as  modified  by  summary 
disposition,  to  become  effective,  subjei  t  to  refund, 
on  January  1,  1985  and  June  1.  1*15.  respectively.  29 
KFRCfeLa-Sl   WTU  stales  that  its  filing  in  this 
docket  is  now  timely  with  respect  to  inclusion  of 
additional  amounts  for  CWIP  and  that  this  filing 
reflects  the  other  summary  dispositions  directed  in 
Docket  No  HKBS-Sl-OOO 


Commission  in  Docket  No.  ER85-H1-000 
TNP  further  contends  that  WTU  has  not 
shown  good  cause  for  allowing  its 
requested  suspension  treatment. 

Brady  also  protests  WTl's  proposed 
rate  increase  ■''  and  opposes  WTU's 
requested  suspension  treatment.  Brady 
requests  that  the  proposed  Level  A  and 
B  rates  be  suspended  for  five  months 
and  that  the  instant  docket  be 
consolidated  with  Docket  No.  ER85-«1- 
000.  Finally.  Brady  requests  that  price 
squeeze  procedures  be  established. 

On  February  28,  1985,  WTU  filed  a 
timely  answer  to  the  pleadings  of  TNP 
and  Brady.  While  not  opposing  TNP's 
and  Brady's  interventions,  WTU  denies 
the  allegations  supporting  both  TNP's 
request  for  rejection  of  the  filing  and 
TNP's  and  Brady's  requests  for 
suspension  of  the  filing. 

Discussion 

Pursuant  to  Rule  214(c)(1)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  the  timely 
motions  to  intervene  serve  to  make  TNP 
and  Brady  parties  to  this  proceeding. 

WTU  requests  waiver  of  §  35.17  of  the 
Commission's  regulations  to  permit  the 
filing  of  its  proposed  rates  during  the 
suspension  period  for  the  rates  filed  in 
Docket  No.  ER85-81-000.  TNP  has 
moved  to  reject  WTU's  filing  on  this 
basis.  Thus,  the  threshold  question 
presented  here  is  whether  WTU  has 
shown  good  cause  to  be  granted  waiver 
of  §  35.17.  As  discussed  below,  we 
believe  that  good  cause  exists. 

Section  35.17(b)  of  the  Commission's 
regulations  states  that  "(a)  public  utility 
may  not  within  the  period  of  suspension, 
file  any  change  in  a  rate  schedule  or  part 
thereof  which  has  been  suspended  by 
order  of  the  Commission  except  by 
special  permission  of  the  Commission 
granted  upon  application  therefor  and 
for  good  cause  shown."  The  Commission 
has  stated  that  the  purpose  behind 
§  35.17  is  to  limit  instances  in  which  the 
Commission  and  the  utility's  customers 
must  confront  and  evaluate  a  "moving 
target"  of  rate  levels  designed  to  avoid 
the  consequences  of  a  maximum 
suspension  period.  West  Texas  Utilities 
Company,  18  FERC  H  61.189  at  61.376 
(1982).  It  does  not  appear  that  WTU's 
filing  here  presents  such  a  situation. 
Indeed,  the  proposed  Level  A  and  B 
rates  were  originally  proposed  as 
components  of  the  earlier  rate  filing.  The 


inclusion  of  the  Level  A  and  B  rates 
would  only  have  served  to  increase 
rather  than  decrease  the  likelihood  of 
maximum  suspension  of  the  rates  filed 
in  the  prior  docket.  Further.  WTU  seeks 
to  have  the  instant  docket  consolidated 
with  Docket  No.  ER85-81-OO0.  so  that  all 
of  the  rates  can  be  considered  in  one 
proceeding.  Thus,  we  do  not  believe  that 
WTU  is  presenting  a  "moving  target"  of 
the  kind  ( ited  m  West  Texas  with 
respect  to  Ihe  filing  in  Docket  No.  ERH.'^ 
81-000.*  Accordingly,  we  shall  grant 
WTU's  request  for  permission  to  file  its 
proposed  rates,  pursuant  to  §  35.17,  and 
we  shall  deny  TNP's  motion  to  reject. 

Our  preliminary  re\ipw  of  WTU's 
filing  and  the  pleadings  indicates  that 
the  proposed  rates  have  not  been  shown 
to  be  just  and  reasonable  and  may  be 
unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful.  .Accordingly,  we 
shall  accept  WTU's  rates  for  filing  and 
suspend  them  as  ordered  below. 

In  West  Texas,  we  explained  that 
where  our  preliminary  review  indicates 
that  proposed  rates  may  be  unjust  and 
unreasonable,  but  may  not  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  nominal  suspension.  In  the  instant 
proceeding,  our  examination  suggests 
that  WTU's  Level  A  rates  may  not 
produce  substantially  excessive 
revenues.  Therefore,  we  shall  suspend 
those  rates  for  one  day.  to  become 
effective,  subject  to  refund,  on  March  27. 
1985.  In  contrast,  our  review  suggests 
that  WTU's  proposed  Level  B  rales  may 
produce  substantially  excessive 
revenues.  Further,  we  find  that  WTU 
has  not  shown  good  cause  to  justify  a 
shortened  suspension  period. 
Accordingly,  we  shall  suspend  the 
proposed  Level  B  rates  for  five  months, 
to  become  effective,  subject  to  refund, 
on  August  27.  1985. 

In  accordance  with  the  Commission's 
policy  and  practice  established  in 
Arkansas  Power  and  Light  Compan\ .  8 
FERC  I  61,131  (1979).  we  shall  phase  the 
price  squeeze  issue  raised  by  Brady. 

We  find  that  common  questions  of 
law  and  fact  may  be  presented  in 
Docket  \os.  KR85-251-000  and  ER85- 
81-000.  As  a  result,  we  shall  consolidate 
those  dockets  for  purposes  of  hearing 
and  decision. 


'  Brady  incorporates  by  reference  the  protest  that 
il  filed  in  Docket  No.  F.R8,S-81-000. 


*  See  Virijiiuo  Electric  and  Power  Company 
(VKPCO).  24  KERC  f  61.265  (1983).  in  which,  under 
similar  rircumslances.  Ihe  Commission  granted 
VKPCO  permission  to  refile  CWIP-based  rales 
during  Ihe  suspension  penod  of  its  previously  filed 
general  rale  increase 
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The  Commission  orders: 

(A)  TNPs  mution  to  re)e(  t  WTU's 
filiPij  KS  hereby  denied. 

(R)  WTU's  request  for  wniver  of 
5  rKS.17  is  hereby  granted  fur  good  Ciiuse 
shown. 

|C)  V\TL"s  pniposed  rates  are  hereby 
accepted  for  filing;  the  Level  A  rates  are 
suspended  for  one  day.  to  become 
effective,  subject  to  refuml,  on  March  27. 
1985:  and  the  Level  B  rates  are 
suspended  for  five  months,  to  become 
effective,  subject  to  refund,  on  Aiiq'jst 
■17.  1985. 

(D)  Pursuant  to  trie  authority 
contained  \n  ani  subjp(  t  to  the 
jnrisdic  tion  conferred  upon  the  Federal 
Fr.ergy  Regulatory  Commission  by 
sf,  ;.on  402(a)  of  the  Department  of 
F/'.erKV  Organization  Act  and  by  the 
FfdtTril  Power  Act,  pa.'-ticuiarly  sections 
-(15  and  2136  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
l^roccdure  and  the  reRuKitidns  under  the 
1  .-deral  Power  Act  |18  CFR  Ch.ipter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
UTl"s  rates, 

(Fl  The  Ccm.mi.sHn<n  stuff  shall  serve 

top  sheets  in  this  proceeding  within  ten 
I  in;  tiays  of  the  date  of  this  order, 

IF)  The  Commission  heretj>  orders 
initiation  of  price  squeeze  procedures 
ar.d  further  orders  that  this  proceeding 
be  phased  so  th.U  the  price  squeeze 
procedures  begin  after  issuance  of  a 
Commission  opinion  establishing  the 
rate  which,  but  for  consideration  of 
price  squeeze,  would  be  just  and 
rc.'.sonable.  The  presiding  judge  may 
modify  this  schedule  for  good  cause.  The 
price  squeeze  portion  of  this  case  shall 
be  governed  by  the  procedures  set  forth 
m  §  2,17  of  the  Commission's  regulations 
as  they  may  be  modified  prior  to  the 
initiation  of  the  price  squeeze  phase  of 
this  proceeding. 

!C;)  Docket  No.  ER85-25l-(K)0  is 
hereby  consolidated  with  Docket  No. 
KRH5-81-000  for  purposes  of  hearing  and 

d>Tisi(m, 

IH]  The  administrative  law  judge 
cicsignated  to  preside  in  Docket  No. 
FR83-81-000  shall  determine  procedures 
iiest  suited  to  accommodate 
consolidation  of  this  docket  with  the 
pending  proceeding. 

|1)  The  Secretary  shall  proniplly 
publish  this  order  in  the  Federal 
Register. 


By  the  Commission. 
Kenneth  F  Plumb.  j 

West  Texas  Utilities  Company,  Docket 
No.  ER85-251-000 

Hate  Schedule  Designations 


Designaiion 


OescriiMion 


(M    Supptement 
Rate  Schedule 
(Sup«rse<)es 
No    18) 

(2»    Suoplement 
Rate  Sctieduie 
(Supersedes 
No    Ibl 

13)    Supptemenl 
Rale  Sctieduie 
(Supersedes 
No   It) 

I'D    Supptemenl 
Rate  Schedule 
(Sdcsfsedes 
No    12) 

(5)  Supplefnenl 
Rate  Schedule 
(Supersedes 
No  ti) 

(6)  Supplement 
Rale  Schedule 
(Supersedes 
No   12) 


No  20  to 
FPC  No  39 
Supplement 

No  21  to 
PPC  No  39 
Supplement 

No  13  to 
FPC  No,  40 
Supplement 

No  14  to 
FPC  No  40 
Supplement 

No  13  to 
FPC  No  42 

Supplement 

No  14  to 
FPC  No    42 

Supplement 


enas-Npw  Menco  Poxrer 
Ckjmpany  (Level  A-2, 
TNP-4) 

Teias  New  Mexico  Power 
Company  (Level  B  2, 
TNP-4) 

lily  ol  Coleman  Texas 
(l^vel  A-2.  COC-4) 

t'-ity  of  Coleman.  Texas 
(Level  a-2,  COC-4) 


I 


ly  ol  Brady.  Teias  (Level 
A-2,  (X)B-4) 


ply   ol  Brady,    Texas  (Level 
B-2,  COB-4) 


iFRDoc.  B5-7151  Filed 

BILLING  CODE  6717-0111 


:  -25-8S:  8:45  am| 


I  Docket  Nos.  QF85-271-000,  et  al.l 

Babcock  &  Wilcox  Company,  et  al., 
Sm.3ii  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  Etc. 

Cimiment  date:  Thir'y  (lays  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
March  20. 1985, 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Babcock  &  Wilcox  Company 

I  Docket  No.  QF85-271-(1K)| 

On  March  1,  1985.  Babcock  &  Wilcox 
Company.  (Applicant)  of  20  South  Van 
Buren  Avenue.  Barberton,  Ohio  44203. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  deterftiination  has  been 
made  that  the  submittal  constitutes  a 
comiplefe  filing. 

The  29.9  MW  small  power  production 
facility  will  be  located  in  Somerset 
County.  Pennsylvania.  Applicant  states 
that  the  primary  energy  source  of  the 
facility  will  be  "waste"  in  the  form  of 
bituminous  coal  rejected  from  a  coal 
preparation  plant.  The  facility  will 
consist  of  a  fluidized  bed  boiler  with  a 
conventional  steam  turbine  condensing 
cycle. 


2.  Cogeneration  Technology  and 
Development  Company 

I  Docket  No.  QFa5-2H4-()00j 

On  March  4, 1983.  Cogeneration 
Technology  and  Development  Company. 
(Applicant)  of  971  Arapahoe  Avenue. 
Boulder.  Colorado  80302.  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  thai  the 
submittal  constitutes  a  complete  filing. 

The  76  MW  topping-cycle 
cogeneration  facility  will  be  located  at 
Rifle.  Colorado.  It  will  consist  mainly  of 
three  combustion  turbine-gtmerating 
units  and  one  condensing  steam  turbine- 
generating  unit.  Exhaust  from  Ihe 
combustion  turbines  will  be  pasH(^d 
through  three  waste  heat  recovery 
boilers  to  generate  high-pressure  steam 
Tor  the  condensing  steam  turbine. 
whereas  exhaust  from  the  waste  heat 
recovery  boilers  will  be  used  to  produce 
hot  water  for  the  year-round  heating  of  a 
six-acre  greenhouse  com.[i!e\.  The 
primary  energy  source  of  the 
cogeneration  facility  will  be  natural  gas 
Installation  oi  the  facility  is  scheduled 
to  begin  on  June  1.  198v5. 

3.  A.E.  Staley  Manufacturing  Company 

(Docket  No.  Q85-:i6fV-(K)(j| 

On  February  28,  1985,  A,E,  Staley 
Manufacturing  Company  of  2200  East 
Eldorado  Street.  Decatur,  Illinois  02325 
(Applicant)  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292,207  of  the 
Com.mission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  applicant's 
existing  corn  processing  plant  in 
Morrisville,  Pennsylvania.  The  facility 
will  consist  of  a  coal-fired  boiler  used  to 
produce  steam  to  drive  an  extraction 
back-pressure  steam  turbine  generator 
to  produce  electricity.  Extracted  and 
exhaust  steam  from  the  turbine  will  be 
directed  to  process  use.  The  primary 
energy  source  will  be  coal.  Some  natural 
gas  will  be  required  for  ignitor  operation 
and  flame  safety  considerations.  The 
electric  power  production  capacity  will 
be  approximately  6  megawatts. 
Construction  of  the  facility  began  on 
September  23.  1983. 

Standard  Paragraphs 

F.  ,^ny  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  F'ederal 
Energy  Regulatory  Commission.  825 
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North  Capitol  Street.  .\  E..  Washinj^ton. 
D.C.  20426.  in  accorddnce  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protesfants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secrt^tary. 
(FR  Doc  85-7153  Filed  3-25-85;  8:45  dm] 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPTS-51561;  FRL-279221 

Certain  Chemicals;  Premanufacture 
Notices 

Correction 

In  FR  Doc.  8.5-5578  beginning  on  page 
9.'j()4  in  the  issue  of  Friday.  March  8. 
1985.  make  the  following  corrections: 

1.  On  page  9506.  in  the  second  column, 
in  paragraph  P  85-578.  in  the  fourteenth 
line.  ".5"  Should  read  "05". 

2.  On  page  9507.  in  the  third  column, 
in  paragraph  P  85-599.  in  the  tenth  line. 
"50.0g "  Should  read  "5.0g". 

3.  In  paragraph  P  85-600,  in  the  tenth 
line.  "500g"  Should  read  "5.0g". 

BILLING  CODE  150S-01-M 

lOPTS-59706;  FRL-2791-81 

Certain  Chemicals;  Premanufacture 
Notices 

Correction 

In  FR  Doc.  85-5575  beginning  on  page 
9503  in  the  issue  of  Friday.  March  8. 
1985.  make  the  following  correction:  On 
page  9504.  in  the  first  column,  in 
paragraph  Y  85-25.  in  the  second  line, 
"Polyester"  should  read  "Polymer". 

BILLING  CODE  1S0S-01-M 


iWH-FRL-2796-6| 

Reallotment  of  Funds  Under 
Wastewater  Treatment  Works 
Construction  Grants  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  reallotment  of  funds 
under  Wastewater  Treatment  Works 


Construction  Grants  Program  (40  CFR 
Part  35.  Subpart  I). 

summary:  This  notice  announces  the 
distribution  of  unobligated  fiscal  year 
(FY)  1983  construction  grant  funds 
subject  to  reallotment  after  September 
30.  1984.  under  section  205  of  the  Clean 
Water  Act.  33  U.S.C.  1285.  and  explains 
the  procedure  by  which  the  reallotment 
distribution  was  determined. 

Section  205(d)  of  the  Clean  Water  Act 
(the  Act)  requires  that  funds  allotted  for 
FY  1978  and  beyond  which  are  not 
obliga'ed  by  the  end  of  the  initial 
allotment  availability  period  ".  .  .  shall 
be  immediately  reallotted  by  the 
Administr.itor  .   .   ."  This  notice  advises 
the  public  of  the  amounts  available  to 
the  eligible  States  to  be  added  to  their 
allotments  for  grants  for  the 
construction  of  municipal  wastewater 
treatment  facilities.  Under  section 
205(d),  these  funds  are  available  for 
obligation  until  September  30.  1988. 
date:  March  26.  1985 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Arnold  Speiser  Delegation 
Management  Branch,  Municipal 
Construction  Division  {WH-5471.  Office 
of  Municipal  Pollution  Control.  (202) 
382-7377. 

SUPPLEMENTARY  INFORMATION:  Sums 

allotted  to  a  Siate  under  section  205  of 
the  Act  remain  available  for  obligation 
during  the  fiscal  year  in  which 
appropriated  and  the  following  12 
months  (40  CF'R  35, 2010(b)).  Funds  not 
obligated  at  the  end  of  the  period  of 
availability  are  reallotted  to  the  States 
which  fully  obligated  their  allotments. 
$2,400,000,000  was  appropriated  by  Pub. 
L.  97-272  for  FY  1983.  At  the  close'of  the 
availability  period  for  the  FY  1983 
allotment  (September  30,  1984).  21  States 
and  territories  had  not  obligated 
$15,865,838  of  the  S2.4  billion  available 
in  FY  1983  allotments. 

As  explained  below,  not  all  of  the 
unobligated  funds  remaining  after  the 
period  of  availability  are  subject  to 
reallotment  at  this  time.  Due  to  the 
following  exceptions,  the  total  amount 
reallotted  is  $15,066,617. 

1.  Northern  Mariana  Islands:  Section 
3(b)(2)  of  Pub.  L.  95-348  (1978)  provides 
that  any  funds  made  available  to  the 
Northern  Mariana  Islands  (NMI)  by  the 
Congress  after  March  24,  1976  ".  .  ".  are 
hereby  authorized  to  remain  available 
until  expended.  '  Accordingly, 
construction  grant  funds  allotted  to  the 
NMI  which  remain  unobligated  at  the 
close  of  the  period  of  availability 
prescribed  by  section  205(dj  of  the  Act 
are  not  subject  to  reallotment.  The 
amount  remaining  is  $748,135  in  FY  1983 
funds.  Because  the  NMI  would  have  lost 


these  funds  to  reallotment  without  this 
statutory  provision,  section  205(d) 
prevents  the  .\MI  from  receiving  any 
funds  of  other  States  being  reallotted. 

2  EPA  Re,eion  17  FY  1983  funds  in  the 
amount  of  $859,343  in  Louisiana  were 
unobligated  after  September  30.  1984. 
Because  $51,086  of  the  balance  resulted 
from  a  grant  transaction  error  in  the 
EPA  Regional  Office,  the  amount  being 
reallotted  is  S808.257. 

Reallotment  Procedure 

To  distribute  the  515.066,617  balance 
subject  to  reallotment  m  accordance 
with  the  requirements  of  section  2051d) 
of  the  Art.  the  following  procedure  was 
used: 

1.  The  percentages  listed  in  section 
205(c)(2)  of  the  Act  (as  amended  by  Pub. 
L.  97-117)  were  adjusted  to  reflectthe 
absence  of  States  which  had  not  fully 
obligated  their  funds  (§  35.2010(b)). 

2.  The  resulting  percentages  were 
applied  to  the  $15,066,617  to  arrive  at  the 
individual  State  allotments. 

3  The  resulting  figures  (rounded  tu  the 
nearest  $100)  are  listed  in  the  table 
which  follows.  The  table  also  identifies 
the  States  which  did  not  fully  obligate 
their  funds  and  the  amounts  subject  to 
reallotment. 

These  realloted  funds  are  available 
for  obligation  until  September  30,  1986. 
After  that  date,  unobligated  balances 
will  be  reallotted  under  section  205(di  of 
the  Act  (§  35.2010).  Grants  from  these 
funds  may  be  awarded  as  of  the  date  of 
issuance  of  advices  of  allowance  to  the 
EPA  Regional  Administrators  by  the 
Comptroller  of  EPA. 

Dated:  March  19,  1985. 
Lee  M.  Thomas. 
Administrator. 
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|FK  Uo<    85-7090  Filed  3-25-85;  8  45  am] 
BiUJNG  CODE  (SaO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

National  Industry  Advisory  Committee, 
Emergency  Broadcast  Subcommittee, 
Meeting 

Pursuant  to  the  provisions  of  Pub.  L. 
92^63,  announcement  is  made  of  a 
public  meeting  of  the  Emergency 
Broadcast  Subcommittee  of  the  .National 
Industry  Advisory  Committee  (N'lAC)  to 
be  held  Tuesday.  April  9,  1985.  The 
Subcommittee  will  meet  at  930  A.M.  at 
the  first  floor  conference  room  of  the 
National  Association  of  Broadcasters, 
1771  N  Street  NW.,  Washington,  D.C. 

Agenda 

1.  Welcome  and  remarks. 

2.  Presentation  by  Federal 
Communications  Commission  [FCC)  and 
Federal  Emergency  Management 
Agency  (FEMA)  officials  concerning 
proposed  transfer  of  emergency 
communications  planning  functions. 

3.  Discussion,  questions  and  answers. 

4.  Adjournment. 

Any  member  of  the  public  may  attend 
or  file  a  written  statement  with  the 
Subcommittee  either  before  or  after  the 
meeting.  Any  member  of  the  public 
wishing  to  make  an  oral  statement  must 
consult  with  the  Subcommittee  prior  to 
the  meeting.  Those  desiring  more 
specific  information  about  the  meeting 
may  telephone  the  NIAC  Executive 
Secretary  in  the  FCC  Emergency 


Communications  Divi^on  at  (202)  634- 

1549. 

William  J.  Tricarico, 

Secretary.  Federal  CowtT^jnicationx 

Cor:mission. 

|KR  Doc.  85-7044  Filed  3^5-65:  8:45  am| 
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(Report  No.  1503] 

Petitions  for  Reconsideration  of 
Actions  In  Rulemaking  Proceedings 

Murch  20.  1985. 

The  following  listings  of  petitions  for 
reconsideration  filed  in  Commission 
rulemaking  proceedings  is  published 
pursuant  to  47  CFR  1.429(e).  Oppositions 
to  such  petitions  for  reconsideration 
must  be  filed  within  15  days  after 
publication  of  thi,<s  Public  Notice  in  the 
Federal  Register.  Replies  to  an 
oppositon  must  be  filed  within  10  days 
after  :he  time  for  filing  oppositions  has 
expired. 

Subject:  Elimination  of  Unnecessary 
Broadcast  Regulation.  (MM  Docket 
No  83-8420 

Filed  by;  Andres  Jay  Sthwartzman. 
Attorney  for  Telecommunications 
Research  and  Action  Center  on  3-7- 
85. 

Subject:  implementation  of  BC  Docket 
No.  80-90  to  Increase  the  Availability 
of  FM  Broadcast  Assignments. 
Filed  By: 
Cyrus  V.  Edwards  for  Edwards 

Investment  Company  on  12-28-84. 

(Shawnee,  Oklahoma) 
A.  Thomas  Bowes.  Vice  President  for 

Ansun  Broadcasting  Company  on 

1-4-85  (Semora.  North  Carolina) 
Hector  M.  Rivera  Rios.  President  for 

the  Grupo  Pro  Estacion  de  Radio  en 

•Naguabo  on  1-7-85.  (Naguabo. 

Puerto  Rico) 
Vera  F.  Burk  for  Community 

Broadcasters  on  1-17-85, 

(Kirksville,  Missouri) 
Randolph  L.  Johnson  on  1-17-85. 

(Madera,  California) 
Michael  B.  Hostert  on  1-21-85. 

(F'inkneyville,  Illinois) 
Lauren  A.  Colby.  Attorney  for  John 

Carber  and  Associates  on  1-22-85, 

(Lancaster,  Ohio) 
Vincent  A.  Pepper  &  John  F.  Garziglia. 

Attorneys  for  Community  Services 

Broadcasters,  Inc..  on  1-23-85. 

(Shafter.  California) 
C.  Michael  Norton,  Attorney  for 

Cochran-Smith  Broadcasting,  Inc., 

on  1-28-85.  (Mt.  Vernon,  Kentucky) 
Lauren  A.  Colby,  Attorney  for  Radio 

Everett,  Inc.,  on  2-1-85.  (Everett. 

Pennsylvania) 
Samuel  J.  Buffone,  Attorney  for  Ford 

F\l  Inc..  on  2-6-85.  (Casey  & 


Marshall,  Illinois) 
Timothy  K,  Brady,  Attorney  for  Butler 

County  Broadcasting  Company  on 

2-7-85,  (Beaver  Dam,  KentuckV) 
Samuel  J,  Buffone,  Attoney  for  Jeff 

Hancock  on  2-11-85.  (Royal  Center 

Indiana] 
Victor  S,  Lopez  and  Antoinette  S. 

Lopez  on  2-ll-«5.  (Los  Lunas,  New 

Mexico) 
John  }.  Farina,  President  for 

Mechanicville  Broadcasting 

Company  on  2-12-85. 

(Mechanicville,  New  York) 
Harry  F.  Cole,  Attorney  for  Radio 

Station  WKEU,  Inc.,  on  2-13-85. 

(Hogansville,  Georgia) 
Robert  S.  Stone,  Attorney  for  John  VV. 

Abbott  &  Terry  Adams,  d/b/a  Safe 

Broadcasting  on  2-14-85.  (Ft. 

Oglethorpe.  Georgia) 
Harry  G.  Sells,  Attorney  for  Big  Bend 

Broadcasting  on  2-14-85.  (Quincy, 

Florida) 
John  G.  Weitzel  &  Chuck  Ingle  on 

2-19-85.  (Delavan,  Wisconsin) 
Barney  L.  Webster,  Partner  for  Usher 

Broadcasting  Company  on  2-19-85. 

(East  Prairie,  Missouri) 
Nancy  L.  Wolf,  Attorney  for  Ceja 

Corporation  on  2-21-85.  (Torrey, 

Utah) 
Martin  E.  Firestone  Attorney  for 

Keeneland  Broadcasting  Company, 

Inc,  on  2-25-85.  (Louisville, 

Kentucky) 
Gary  S.  Smithwick,  Attorney  for 

Action  Publishing  Company  on  2- 

25-85.  (Banner  Elk,  North  Carolina) 
M.  Scott  Johnson  &  Ronald  J,  Jarvis, 

Attorneys  for  Radio  Musical,  Inc., 

on  2-25^5.  (Cidra,  Puerto  Rico) 
M.  Scott  Johnson  &  Ronald  J.  Jarvis, 

Attorneys  for  Stewart  Broadcasting 

Company,  Inc.,  on  2-25-85.  (Bay 

Minette  &  Foley,  Alabama) 
M.  Scott  Johnson  &  Ronald  J.  Jarvis, 

Attorneys  for  .MetroSouth 

Broadcasting.  Inc.,  on  2-25-85, 

(Homewood  &  Alabaster,  Alabama) 
William  S.  Green  &  Barbara  L.  Waite. 

Attomerys  for  Richter,  Broadcasting 

Compay,  Inc.,  on  2-25-85.  (Sierra 

Vista,  Arizona) 
Roy  R.  Russo  &  Jill  Johnson,  Attorneys 

for  Brown  Broadcasting  Company 

(KYNO-FM).  on  2-25-B5.  (Visalia, 

California) 
Gary  S.  Smithwick.  Attorney  for 

Andrews-lntermart  Broadcasting 

Company  on  2-25-85.  (Andrews, 

South  Carolina) 
Gary  S.  Smithwick,  Attorney  for 

Winfas  of  South  Carolina,  Inc,  on 

2-25-85.  (Marion,  South  Carolina) 
Zave  M.  Unger,  Attorney  for  Capitol 

Broadcasting  on  2-25-85.  (Gulf 

Breeze,  Florida) 
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William  H.  Crispin.  Attorney  for 
Bedros  D.  Ddghiian  on  2-25-85.  (Ft. 
Oglethorpe,  Georgia) 

Donald  E.  Martin,  Attorney  for  Terry 
A.  Posey  on  2-25-85.  (Omega 
Georcia  S  Tallahj.ssee.  Florida) 

William  I.  Taylor.  Jr  St  Ann  Marie 
Baker  for  McDougald  Broadcasting 
Corporation  on  2-2.5-85.  (Mableton, 
Georgia) 

William  S.  Green.  Attorney  for  RKO 
General.  Inc..  on  2-25-85.  (East 
Lyme,  Connecticut) 

William  S.  Green  &  Barabara  L. 
Waite,  Attorneys  for  Group  Six 
Communications.  Inc.,  on  2-25-85. 
(North  Cape  May,  New  jersey  & 
Wildwcod  Crest,  New  Ifrss\') 

Dean  George  Hili  St  Riley  M.  Murphy. 
Attorneys  for  jo  Anne  Yates  on 
2-25-85.  (Bay  St.  Louis,  Mississippi 
&  Long  Beach,  Mississippi) 

Erwin  G.  Krasnow  &  William  E. 
Kennard.  Attorneys  for  Cameron 
Radio,  Inc.,  on  2-25-85.  (Cameron, 
Missouri  &  Richmond,  Missouri) 

John  M.  Pelkey  and  John  P.  Crigler. 
Attorneys  for  Fresh  Air.  Inc..  on 
2-25-85.  (Minneapolis,  Minnesota  & 
Eden  Prairie.  Minnesota) 

Linda  K.  Smith  St  David  11.  Solomon, 
Attorneys  for  Olivet  College  on  2- 
25-85.  (Spring  Arbor,  Michigan) 

William  S.  Green  &  Barbara  L  Waite, 
Attorneys  for  RKO  General,  Inc,  on 
2-25-85-  (Somei'sworth,  Now 
Hampshire) 

Dv.aght  D.  Johnson,  Attorney  for  CAV 
Corp.,  on  2-26-85.  (Charlottesville, 
Virginia), 
William  J.  Tricarico, 
Secretory.  Federal  Communications 
Commission. 
|FR  Doc.  85-7045  Filed  3-25-«5:  8;45  am] 

BILLING  CODE  671J-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review  by  0MB 

Mdr(.:h  20.  1905- 
Back ground 

On  June  15.  1984.  the  Office  of 

Management  and  Budgpl  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980.  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  ONfB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 


copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received 
Within  fifteen  working  days  of  the  date 
of  publication  in  the  Federal  Register. 
ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets,  NW.,  Washington,  D.C.  20551,  cr 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  am.  and  5:15  p.m.,  except 
as  provided  in  §  261.61a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(a). 

.A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Judith  Mcintosh.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
Washington.  DC.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

A  copy  of  the  proposed  form,  the  request 
for  clearance  [SF  83),  supporting 
statement,  instructions,  transmittal 
letter,  and  other  docum.ents  that  will  be 
placed  into  OM's  public  docket  files 
once  approved  may  be  requested  from 
the  agency  clearance  officer,  whose 
name  appears  below:  Federal  Reserve 
Board  Clearance  Officer — Cynthia 
Glassman — Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551  (202-^52-3829), 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  with 
revision  of  the  following  group  of 
reports: 

1.  Report  title:  Report  of  Transaction 
Accounts,  Other  Deposits  and  Vault 
Cash:  Reports  of  Certain  Eurocurrency 
Transactions;  and  Advance  Report  of 
Deposits, 

Agency  form  number:  FR  2900;  FR  2950/ 

51:  and  FR  2000/2001 
OMB  Docket  number:  7100-0087 


Frequency:  Weekly,  Quarterly,  Daily 

dependent  upon  report. 
Reporters:  Depository  institutions. 
Small  businesses  are  affected. 
General  description  of  report. 

This  information  collection  is 
mandatory  |12  U.S.C.  248(a),  461.  3105) 
and  is  given  confidential  treatment  [5 
U.S.C.  552b(4)  and  b(8)l. 

Package  of  reports  collects 
information  on  deposit  data  from 
depository  institutions  that  have 
transactions  accounts  or  nonpersonal 
time  deposits  and  are  not  fully  exempt 
from  reserve  requirements  (FR  2900): 
Eurocurrency  deposits  from  depository 
institutions  that  obtain  funds  from 
foreign  (non-U  S.)  sources  or  that 
maintain  foreign  brar.ches  (FR  2950. 
2951):  and  selected  item  on  the  FR  2900 
in  advance  from  large  commercial  banks 
(FR  2000)  and  a  sample  of  small 
commercial  banks  (FR  20011.  An 
increase  from  S15  to  S25  million  in  the 
deposit  cutoff  level  used  to  differentiate 
between  weekly  and  quarterly  reporting 
is  proposed  for  the  FR  2900  report. 

2.  Report  title:  Quarterly  Report  of 
Selected  Deposits.  Vault  Cash  and 
Reservable  Liabilities  and  Annual 
Report  of  Total  Deposits  and  Reservable 
Liabilities. 

Agency  form  number:  FR  2910q:  FR 

2910a 
OMB  Docket  number:  7100-0175 
Frequency:  Quarterly;  annually 
Reporters:  Depository  Institutions 
Small  businesses  are  affected. 
General  description  of  report.  This 
information  collection  is  mandatory 
[12  use.  248(a)  and  461]  and  is  given 
confidential  treatment  [5  U.S.C. 
552b(4)  and  b(8)l. 

These  reports  collect  information  from 
depository  institutions  (other  than  U.S. 
branches  and  agencies  of  foreign  banks 
and  Edge  and  Agreement  Corporations) 
that  are  exempt  from  reserve 
requirements  under  the  Garn-St 
Germain  Depository  Institutions  Act  of 
1982.  Information  provided  by  these 
reports  is  used  to  construct  and  analyze 
the  monetary  aggregates  and  to  ensure 
compliance  with  Regulation  D — Reserve 
Requirements  of  Depository  Institutions. 
An  increase  from  S2  million  to  the 
equivalent  of  the  reservable  liabilities 
exemption  amount  (S2.4  million  in  1985) 
in  the  lower  total  deposit  cutoff  level 
used  to  determine  nonreporter  status 
versus  VR  2910a  reporting  is  proposed. 
An  increase  from  Sl5  to  S25  miiiion  is 
proposed  for  the  upper  total  deposit 
cutoff  level  to  determine  quarterly 
versus  annual  reporting  is  also 
proposed. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  March  20,  1985. 
lames  McAfee, 

Assocate  Secretary  of  the  Board. 
[fK  Doc  65-7053  Filed  3-25-85:  8:45  am) 

BOiJNC  C0O£  S21(M>1-W 

[DockatNo.  R-0525] 
Federal  Reserve  Services 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Termination  of  the  fractional 
availability  crediting  option  for 
interterritory  check  float  recovery. 

SUMMARY:  The  Board  has  approved  the 
proposal  to  discontinue  the  fractional 
availability  crediting  procedures  as  an 
option  for  the  recovery  of  Federal 
Reserve  interterritory  check  float. 
EFFECTIVE  DATE:  September  1, 1986.. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elliott  C.  .MtEntee.  Associate  Director 
(200/452-2231),  or  William  Brown, 
Manager  (202/452-3760),  Division  of 
Federal  Reserve  Bank  Operations; 
Daniel  L  Rhoads,  Attorney  (202/452- 
3711),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  D.C.  20."iol. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  February  1983  the  Board  approved 
a  program  to  reduce  and  price  Federal 
Reserve  interterritorv  check  float.  48  FR 
10753  (March  14, 1983).  Under  that 
program,  depository  institutions  that 
send  checks  directly  to  the  Federal 
Reserve  office  serving  the  paying 
institution  were  offei-ed  two  credit 
options  to  recover  Federal  Reserve 
check  float.  With  the  first  option,  called 
fi.xed  availability,  a  depository 
institution  is  given  100  percent  credit  for 
its  check  deposits.  The  amount  of  float 
is  later  determined  by  actual  collection 
performance  and  recovered  through  "as- 
of  adjustments,  clearing  balance 
earnings  credits,  or  explicit  charges  to 
the  institution's  account.  Under  the 
second  option,  called  fractional 
availability,  a  depositing  institution 
receives  partial  credit  for  each  deposit, 
that  is,  a  fraction  of  each  deposit  is 
deferred  an  additional  day.  Under  this 
option,  a  separate  fraction  for  each 
receiving  Federal  Reserve  office  is 
applied  to  all  institutions  that  use  the 
Federal  Reserve  transportation  network 
to  send  checks  directly  to  that  Reserve 
office.  Another  set  of  fractions  are 
computed  when  institutions  use  their 
own  transportation  to  send  deposits  to 
other  Federal  Reserve  offices.  !n  all 
cases,  the  fractions  are  based  on  the 


average  collection  experience  over  the 
prior  four  month  period.  Consequently, 
the  fractional  availability  credit  option 
results  in  an  over  or  underrecovery  at 
any  given  period  that  in  theory  should 
be  offset  by  under  or  overrecoveries  at 
other  times. 

Appro.ximately  500  institutions 
currently  are  using  the  fixed  availability 
option  and  85  institutions  currently  are 
using  the  fractional  availability  option. 
These  institutions  ai«  generally  large 
commercial  banks,  including 
correspondents.  The  remaining  4,400 
institutions  using  Federal  Reserve  check 
services  deposit  checks  directly  with 
their  local  Reserve  Banks  and  do  not 
have  the  option  of  choosing  between  the 
fixed  and  fractional  availability  float 
recovery  options. 

Experience  with  the  fractional 
availability  credit  option  indicates  that 
it  has  the  potential  for  not  fully 
recovering  the  costs  of  float  from  the 
institutions  generating  this  float  because 
the  fractions  reflect  historical,  rather 
than  current,  collection  experience.  This 
means  that  in  certain  months  the 
fractions  must  be  less  than  actual 
collection  experience  in  order  to  recover 
float  incurred  in  prior  months.  For 
example,  collection  experience  for  the 
month  of  May  is  generally  very  good 
because  of  favorable  weather 
conditions.  However,  the  fractions 
applied  to  deposits  during  this  month 
will  be  lower  than  actual  collection 
experience  because  they  reflect 
collection  experience  for  December 
through  March.  Accordingly,  a 
depository  institution  may  improve  its 
funds  availability  and  thus  avoid  paying 
for  float  previously  incurred  by  using 
alternate  collection  channels  that  reflect 
actual  collection  experience  during  May. 
An  institution's  averege  dollar  sendings 
to  a  given  point  must  remain  relatively 
stable  over  time  in  order  for  float  to  be 
fully  recovered  by  fractional 
availability.  Accordingly,  the  cost  of 
float  will  not  be  recovered  from  the 
institutions  generating  and  benefiting 
from  the  float  if  the  institution  changes 
its  collection  patterns  over  time. 

The  Board  published  for  public 
comment  in  July  1984  a  proposal  to 
eliminate  the  fractional  availability 
credit  option.  49  FR  29461  (July  20. 1984). 
The  Board  also  placed  a  moratorium  on 
permitting  additional  institutions  to 
select  the  fractional  program  pending 
final  Board  action. 

Discussion  I 

The  Board  received  26  comments  in 
response  to  its  proposal  to  eliminate  the 
fractional  availability  credit  option. 
Seven  of  these  commenters  currently 
use  the  fractional  availability  credit" 


option.  Thirteen  commenters  favored  the 
elimination  of  fractional  availability 
while  13  commenters  preferred  its 
retention.  Of  those  in  favor,  three 
commenters  stated  that  their  support  of 
the  proposal  to  eliminate  fractional 
availability  was  conditioned  on  the 
Federal  Reserve  changing  the  way  it 
recovers  float  fnm  depository 
institutions  that  deposit  their  checks 
directly  with  their  local  Federal  Reserve 
office. 

Those  supporting  the  proposal 
regarded  the  elimination  of  the 
fractional  option  as  appropriate  in  light 
of  the  Federal  Reserve's  concern  with 
the  potential  for  the  underrecovery  of 
float  from  the  depository  institutions 
generating  and  benefiting  from  the  float. 
These  commenters  believed  that 
eliminating  the  fractional  option  would 
remove  the  potential  subsidization  of 
depositors  using  the  fractional 
availability  option  by  the  remaining 
Federal  Reserve  depositors.  The  concern 
was  expressed  that  some  of  the 
institutions  using  fractional  availability 
on  a  selective  basis  managed  the  option 
to  their  own  advantage,  but  to  the 
disadvantage  of  the  industry  at  large. 

Institutions  opposing  the  elimination 
of  fractional  availability  stated  that  this 
option  provides  institutions  with 
predictability  with  regard  to  credit 
availability,  a  method  for  evaluating 
Federal  Reserve  check  clearing 
performance.  Several  of  these 
institutions  also  indicated  that 
signiHcant  programming  costs  were 
incurred  in  order  to  participate  in  the 
fractional  availability  program  and  that 
they  would  incur  additional 
programming  costs  if  the  this  option 
were  eliminated. 

Comments  was  also  requested  on 
whether  the  fractional  availability 
option  could  be  modified  to  preserve  its 
benefits  while  eliminating  its  potential 
to  result  in  underrecovery  of  float  from 
those  institutions  using  it.  Some 
commenters  suggested  modifying 
fractional  availability  to  establish  a 
periodic  settlement  period,  at  which 
time  the  cost  of  the  underrecovered  float 
would  be  charged  directly  to  the 
institution  that  generated  the  float  and 
would  benefit  from  its  underrecovery. 
However,  if  the  fractional  option  were 
modified  in  this  manner,  institutions 
would  not  know  in  advance  what  their 
total  float  costs  would  be  until  the 
settlement  period,  thus  losing  the  benefit 
of  predictability.  Further,  this 
modification  would  make  the  fractional 
option  very  similar  to  the  fixed 
availability  option;  if  fractional 
availability  were  modified  to 
incorporate  a  regular  settlement  period. 
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there  would  be  no  difference  between 
the  fractional  and  fixed  availabihty 
options  except  for  the  timing  of  the 
settlement  period.  In  addition,  the 
Reserve  Banks  have  indicated  that  they 
would  incur  significant  one  time 
implementation  and  ongoing  costs  if 
fractional  availabihty  were  modified  in 
this  manner.  Since  this  proposed 
modification  would  not  retain  the 
desired  benefits  of  fractional 
availability  and  would  increase  costs, 
the  Board  believes  that  this  modification 
should  not  be  adopted. 

Another  modification  suggested  by 
the  commenters  was  to  change  the 
method  of  calculating  the  fractions. 
Commenters  suggested  that  instead  of 
suing  a  four  month  moving  average  for 
computing  the  applicable  fraction, 
Reserve  Banks  use  a  monthly  fraction 
based  on  the  most  recent  month's 
collection  experience  or  use  a  fraction 
that  takes  into  account  seasonal 
collection  performance.  Use  of  a  one  or 
two  month  moving  average  would, 
however,  introduce  further  volatility  into 
the  fractions  and  would  thus  increase 
the  incentives  for  institutions  to  use 
other  collection  channels  when  the 
fractions  were  low  relative  to  actual 
collection  experience.  Further,  it  is  not 
possible  to  establish  fractions  that  will 
in  most  cases  equal  actual  collection 
experience,  regardless  of  the  method  of 
calculating  the  fractions.  It  wall  always 
be  necessary  to  establish  fractions  in 
certain  periods  below  actual  collection 
experience  to  take  account  of  previously 
unrecovered  float.  Accordingly,  the 
Board  believes  it  is  not  possible  to 
eliminate  the  potential  for  float 
underrecovery  from  the  institutions 
generating  the  float  through 
modification  of  the  methodology  for 
calculating  the  fractions. 

In  view  of  the  inability  to  modify 
factional  availability  to  preserve  its 
benefits  and  eliminate  the  potential  for 
underrecovery  of  float,  the  Board 
believes  that  the  fractional  availability 
option  should  be  eliminated.  The 
elimination  of  fractional  availability  will 
ensure  th  it  float  is  recovered  from  the 
institutions  that  benefited  from  the  float, 
rather  than  from  all  depositors  through 
per-item  fees.  Moreover,  given  the 
relatively  few  institutions  that  use 
fractional  availability  (85  of  the 
approximately  600  that  sent  checks  to 
the  Reserve  Bank  office  serving  the 
paying  institutions)  and  the  numerous 
other  adjustments  that  occur  in  Reserve 
and  clearing  accounts,  elimination  of  the 
fractional  option  would  not,  as 
suggested  by  a  few  commenters,  unduly 
complicate  an  institution's  management 
of  its  reserve  position. 


The  Board  has  approved  the  following 
steps  to  reduce  the  impact  that 
elimination  of  the  fractional  availability 
option  may  have  on  depository 
institutions  using  the  option.  First,  the 
Reserve  Banks  will  continue,  if 
requested,  to  provide  fractions  to 
depository  institutions  to  enable  them  to 
continue  using  the  fractions  to  allocate 
float  to  their  customers.  Provison  of 
these  fractions  will  also  enable 
institutions  to  evaluate  Reserve  Bank 
check  collection  performance.  Second, 
depository  institutions  currently  using 
the  fractional  availability  option  will 
contine  to  be  allowed  to  use  the  option 
until  September  1, 1986.  The  delayed 
implementation  date  will  provide 
institutions  with  sufficient  lead  time  to 
make  any  necessary  modification  to 
their  computer  systems. 

Six  commenters  indicated  that  if  the 
fractional  availability  option  is 
eliminated,  the  Federal  Reserve  should 
not  allow  depositors  depositing  checks 
with  their  local  Federal  Reserve  office 
for  collection  to  use  the  fractional 
availability  option.  The  Federal  Reser\'e 
currently  sorts  such  checks  by  endpoint 
and  provides  the  depositing  institutions 
availability  based  upon  the  anticipated 
collection  of  the  checks.  While  the 
Federal  Reserve  provides  a  form  of 
fractional  availability  to  recover  float 
from  these  depositors,  it  is  administered 
differently  and  does  not  provide  the 
benefits  of  the  fractional  availability 
option  that  is  the  subject  of  this  action. 
Because  the  institutions  depositing 
checks  with  their  local  Federal  Reser\'e 
office  are  typically  small  institutions 
that  do  not  sort  their  checks  before 
depositing  them  with  the  Federal 
Reser>'e,  they  generally  do  not  know  the 
mix  of  checks  they  have  deposited. 
Accordingly,  unlike  the  fractional 
availability  option,  the  depository 
institution  typically  does  not  know  with 
certainty  in  advance  the  availability  it 
will  receive  from  the  Federal  Reserve. 

Moveover.  it  is  unlikely  that  this 
procedure  will  result  in  an 
underrecovery  of  float  from  the 
institutions  that  benefit  from  the  float 
because  such  institutions,  given  their 
smaller  size,  generally  do  not  shift  their 
collection  patterns  in  response  to  short 
term  changes  in  availability. 

Finally,  it  simply  is  not  operationally 
feasible  to  extend  fixed  availability  to 
depository  institutions  depositing 
checks  with  their  local  Federal  Reserve 
office.  When  an  institution  deposits  its 
checks  with  its  local  Federal  Reserve 
office,  the  checks  are  sorted  by  receiving 
Federal  Reserve  office  and  commingled 
with  items  from  other  depositors 
destined  for  that  same  Reserve  office. 


Unlike  the  checks  deposited  by 
institutions  that  send  checks  directly  to 
other  Federal  Reserve  offices,  the  float 
associated  with  the  deposits  made  by 
the  individual  depositor  depositing 
checks  with  its  local  Federal  Reserve 
office  cannot  be  determined.  For  these 
reasons,  the  Board  does  not  believe  that 
it  is  appropriate  to  change  the  manner  in 
which  float  is  recovered  from 
institutions  depositing  checks  with  their 
local  Federal  Reserve  office. 

In  view  of  the  inability  to  modify  the 
fractional  availability  credit  option  to 
preserve  its  benefits  and  eliminate  the 
potential  for  underrecovery  of  float,  the 
Board  has  determined  to  discontinue 
this  crediting  option  effective  September 
1, 1986.  The  Board  has  also  decided  to 
continue  the  moratorium  on  permitting 
additional  depository-  institutions  to 
select  the  fractional  availability  option. 
To  reduce  the  impact  of  its  decision  to 
eliminate  the  fractional  availability 
option,  the  Board  has  instructed  Reserve 
Banks  to  continue  providing  the 
fractions,  on  request. 

The  Board  has  also  approved  several 
modifications  to  the  procedures  for 
accounting  for  Federal  Reserve  check 
float.  Three  of  the  commenters 
responding  to  the  proposal  to  eliminate 
the  fractional  availability  credit  option 
commented  that  the  remaining  fixed 
availability  crediting  procedures  do  not 
take  into  consideration  the  effect  of  float 
recovery  on  required  reserves,  resulting 
in  overcharging  for  float. 

Depository  institutions  are  permitted 
to  deduct  the  amount  of  their  cash  ite.Tis 
in  the  process  of  collection  ("CIPC") 
from  the  amount  of  gross  transaction 
accounts  in  computing  required 
reserves.  12  CFR  204.3(f)(1).  When  a 
depository  institution  deposits  a  check 
with  the  Federal  Reserve  for  collection. 
the  amount  of  the  check  is  included  in 
the  institution's  gross  transaction 
accounts  subject  to  reserve 
requirements,  and  is  offset  by  a 
corresponding  CIPC  deduction.  The 
CIPC  deduction  is  provided  in 
recognition  of  the  fact  that  the 
depository  institution  has  not  yet  been 
given  credit  by  the  Federal  Reserve  for 
the  check.  When  credit  for  the  check  is 
given,  the  institution  loses  the  CIPC 
deduction  and  its  reserve  requirements 
increase.  If  credit  is  given  before  the 
check  is  collected  by  the  Federal 
Reserve,  float  is  generated.  When  the 
institution  is  later  charged  by  the 
Federal  Reserve  for  the  float,  no 
adjustment  is  made  for  the  cost  of  the 
increased  reserve  requirement,  with  the 
result  that  the  float  charge  exceeds  the 
benefit  to  the  institution  of  the  float. 
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In  response  to  the  concerns  expressed 
by  depository  institutions,  the  Board  has 
determined  to  modify  the  System's 
accounting  procedures  to  take  into 
account  the  effect  of  float  on  the  reserve 
requirements  to  which  Reserve  Banks 
would  be  subject  if  they  were  required 
to  held  reserves.  Net  check  float  will  be 
deducted  from  the  amount  of  clearing 
balances  maintained  with  the  Federal 
Reserve  before  the  imputed  required 
reserves  are  determined. 

This  procedure  will  result  in  the 
Federal  Reserve  accounting  for  float  in  a 
manner  conforming  more  closely  to  the 
accounting  practices  of  correspondent 
banks.  The  effect  of  this  modification 
will  he  to  reduce  the  Reserve  Bank's 
imputed  reserve  requirement  and 
increase  their  earning  assets."  The 
interest  on  these  additional  earning 
assets  will  then  offset  part  of  the  cost  of 
float  that  is  to  be  charged  bank  to 
depository  institutions. 

The  Board  wishes  to  emphasize  that 
the  Federal  Reserve's  accounting 
procedures  as  modified  will  continue  to 
recognize  as  a  cost  to  the  Federal 
Reserve  the  full  value  of  float  at  the 
federal  funds  rates,  as  required  by  the 
MCA.  The  accounting  change  approved 
by  the  Board  will  reduce  explicit  float 
charges  to  direct  and  consolidated 
sending  institutions  by  12  percent. 
Further,  the  float  component  of  per-item 
fees  will  also  be  lowered  by  12  percent. 
The  modifications  are  expected  to  have 
a  minimal  impact  on  the  Federal 
Reserves  per-item  fees  since  the  float 
component  of  the  base  used  to  calculate 
per-item  fees  is  less  than  3  percent  ot 
the  total.  A  12  percent  reduction  in  this 
component  will  reduct  the  total  to  be 
recovered  by  only  0.25  percent.  Federal 
Reserve  income  statements  will  be 
amended  to  reflect  these  accounting 
changes. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Re.serve  System.  March  20.  1985. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[VK  Doc.  85-7052  Filed  3-25-83:  8:45  am) 
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Jesup  Bancshares,  Inc.;  Application  To 
Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 


•  In  M,irch  1984  the  Board  approved  an 
adjustrr.eiit  to  the  balance  on  which  earnings  credits 
are  p<iid  on  clearing  balances  to  reflect  the  reserve 
requirements  that  would  apply  if  the  balances  had 
been  held  with  a  correspondent  bank  An  imputed 
reserve  burden  was  also  imposed  upon  the  Federal 
Reserves  revenues  from  clearing  balances  49  FR 
11251  (March  26.  19a4) 


of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1)  for  the  Boards  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225»21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  da  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closply  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activitie*  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  15, 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

\.  Jesup  Bancshares,  Inc.,  Jesup,  Iowa; 

to  engage  de  nove  in  nonbanking 
activities  of  making,  acquiring  or 
servicing  loan  or  other  extensions  of 
credit  such  as  would  be  made  by 
consumer,  finance,  mortgage, 
commercial  finance  and  factoring 
companies,  and  leasing  property  or  real 
property. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  20.  1985, 

James  McAfee,  I 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-7049  Filed  3-25-85:  8:45  am) 

BtLLINO  CODE  $210-01-M 


Shelby  Bancshares,  Inc.,  et  al.. 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Boards  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and. 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  17 
1985. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  Shelby  Bancshares,  Inc..  Pelham, 
Alabama;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Shelby  State  Bank, 
Pelham,  Alabama. 

2.  The  South  First  National 
Corporation.  Ocean  Springs,  Mississippi; 
to  merge  with  First  State  Financial 
Corporation,  Gulfport.  Mississippi, 
thereby  indirectly  acquiring  First  State 
Bank.  Gulfport,  Mississippi  and 
Metropolitan  National  Bank.  Biloxi. 
Mississippi. 

B,  Federal  Reserve  Bank  of  Chicago 

(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Calumet  Bancorporation,  Inc., 
Chilton.  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  of  Chilton.  Chilton,  Wisconsin. 

2.  First  Dubuque  Corp..  Dubuque, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Dubuque,  Dubuque,  Iowa. 
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3.  Trivoli  Bancorp.  Inc..  Trivuli, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  TOO  percent  of  the 
voting  shares  of  Trivoli  State  IBank, 
Trivoli,  Illinois. 

4.  Windsor  BancSlnirt's.  Inc.. 
Windsor,  Illinois:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Windsor 
State  Bank.  W'indsor.  Illinois. 

C  Federal  Reserve  Bank  of 
Minneapolis  (Brute  I   Hi>dhl()m.  Vice 
President)  2,50  Marqiiette  Avenue, 
Minneapolis,  Minnesota  5,>4HO: 

1.  Malta  Banquo.  Inc..  Malta, 
Montana;  to  become  a  bank  holding 
company  by  acquiring  6().()b  percent  of 
the  voting  shares  of  First  Security  Bank 
of  Malta.  Malta.  Montana. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  l'ri>sidentj 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Chapman  Bancshares.  Inc., 
Chapman,  Kansas:  to  acquire  24  percent 
of  the  voting  shares  of  Valley  Insurance 
Company,  Inc.,  [unction  City,  Kansas 
thereby  indirectly  acquiring  First  State 
Bank,  Junction  City,  Kansas. 

F  Federal  Reserve  Bank  of  Dallas 
(Anthony  ).  Montel.iro.  Vice  Pri'sident) 
4(X)  South  Akard  Street,  Dallas,  Texas 
7!)  222: 

1.  First  Crockett  Bancshares.  Inc., 
Crockett,  Texas;  to  become  a  bank 
holding  company  by  acquiring  TOO 
percent  of  the  voting  shares  of  Allied 
First  National  Bank  of  Crockett, 
Crockett,  Texas. 

Board  of  Governors  of  the  Fedi-rai 

Reserve  System,  March  20,  1983. 

lames  McAfee. 

.■\ss<)i:iult  Secretary  of  thi'  Board. 

|FR  Doc.  85-7050  Filed  3-25-85;  8:45  ani| 
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Decision  Not  To  Adopt  a  SubstantiaHy 
Similar  Rule  for  Banks  on  the  Sale  of 
Used  Motor  Vehicles 

agency:  Board  of  Governors  of  the 

Fetl>'r.i'  Hcberve  System, 

action:  Notice  of  the  Board's  decision 

not  to  adopt  a  rule  for  banks  that  is 
substantially  similar  to  the  Federal 
Trade  Commission's  trade  regulation 
rule  on  the  sale  of  used  motor  vehicles. 

summary:  On  November  19,  1984,  the 
Federal  Trade  Commission  published  a 
final  trade  regulation  rule  on  the  sale  of 
used  motor  vehicles.  The  rule, 
commonly  referred  to  as  the  •'Used  Car 
Rule,"  will  take  effect  on  May  9,  1985. 
Generally,  the  Board  is  required  by  the 
Federal  Trade  Commission  Act  to  issue 


a  substantially  similar  rule  for  banks 
whenever  the  Commission  adopts  a  final 
trade  regulation  rule  under  its  authority 
to  prohibit  unfair  or  deceptive  acts  or 
practices.  The  Board  has  concluded, 
however,  that  since  banks  do  not  engage 
in  the  activity  being  regulated  by  the 
Commission — the  sale  of  used  motor 
vehicles  in  a  retail  sales  environment — 
adoption  of  a  rule  substantially  similar 
to  the  Commission's  U.sed  Car  Rule  that 
would  be  applicable  to  banks  is 
unnecessary, 

FOR  FURTHER  INFORMATION  CONTACT: 

Geiald  P  Hurst,  Senior  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  Sjstem.  Washington. 
DC.  20551,  (202)  452-3667. 

On  November  19,  1984  (49  FR  45692), 
the  Federal  Trade  Commission  (the 
"Commission")  published  a  final  trade 
regulation  rule  on  the  sale  of  used  motor 
vehicles,  with  an  effective  date  of  May 
9,  1985.  The  rule,  referred  to  as  the  Used 
Car  Rule,  includes  a  list  of  acts  or 
practices  that  the  Commission  views  as 
unfair  or  deceptive  (16  CFR  455.1  (a)  and 
(b))  and  requites  dealers  to  prepare  and 
display  a  window  sticker,  referred  to  as 
the  "Buyers  Guide."  on  the  side  window 
of  a  used  motor  vehicle  before  offering 
the  vehicle  for  sale  to  a  consumer  (16 
CFR  455.1(c).  455.2,  and  4.55.3),  The 
Buyers  Guide  would  include  information 
about  the  warranty  coverage  offered, 
the  meaning  of  an  "as  is"  sale,  and  other 
related  information. 

The  rule  also  prohibits  the  making  of 
any  statements,  oral  or  witten,  or  taking 
any  actions  which  alter  or  contradict  the 
Buyers  Guide;  requires  a  dealer 
conducting  sales  in  Spanish  to  make  the 
required  disclosures  in  that  language; 
and  contains  standards  that  will  be  used 
by  the  Commission  in  determining 
whether  a  state  may  obtain  an 
exemption  from  the  rule. 

Section  18(f)(1)  of  the  Federal  Trade 
Commission  Act  (15  U.S.C.  57a(f)(l)) 
provides  that  when  the  Commission 
issues  a  rule  under  its  authority  to 
prescribe  unfair  or  deceptive  acts  or 
practices,  the  Board  is  required  to  issue 
a  substantially  similar  rule,  within  fiO 
days  of  the  rule's  effective  date, 
prohibiting  acts  or  practices  of  banks 
that  are  substantially  similar  to  those 
prohibited  by  the  Commission.  The 
Board  is  not  required  to  issue  a  similar 
rule  if  it  finds  that  such  acts  or  practices 
of  banks  are  not  unfair  or  deceptive,  or 
that  implt-menting  similar  regulations  for 
banks  would  seriously  conflict  with 
essential  monetary  and  payments 
systems  policies  of  the  Board,  and 
publishes  the  findings  and  reasons  for 


them  in  the  Federal  Register.  In  addition 
to  these  two  exceptions,  the  Boaid  is  not 
required  to  consider  adoption  of  a 
substantially  similar  rule  if  banks  do  not 
engage  in  the  activity  being  regulated  by 
the  Commission.  Generally,  if  banks  do 
not  engage  in  the  activity  being 
regulated,  there  will  not  be  any  acts  or 
practices  of  banks  that  are  substantially 
similar  to  those  prohibited  by  the 
Commission.  The  Board  believes  that 
this  is  the  case  with  the  Used  Car  Rule. 

Banks  do  engage  in  the  sale  of  used 
motor  vehicles — for  example,  vehicles 
that  have  been  repossessed.  However,  it 
appears  that  hanks  do  not  engage  in  the 
activity  the  Commission  sought  to 
regulate  in  adopting  the  Used  Car  Rule, 
that  is,  selling  in  a  retail  sales 
environment.  The  Commission  narrowed 
the  scope  of  the  Used  Car  Rule  by 
defining  a  "dealer"  so  as  "to  remove 
from  the  scope  of  the  Rule  used  car  sales 
where  the  absence  of  a  retail  sales 
environment  substantially  diminishes 
the  risk  of  the  deceptive  practices  .  .  . 
found  to  be  characteristic  of  used  car 
sales  presentations."  (49  FR  45708. 
November  19.  1984).  The  Commission 
concluded  that  banks  and  other 
financial  institutions  do  not  engage  in 
the  sale  of  used  motor  vehicles  in  a 
retail  sales  environment  and  specifically 
excluded  banks  from  the  rule's  "dealer" 
definition.  Fhe  Board  contacted  Reserve 
Bank  examiners  and  bankers  about  the 
methods  used  by  banks  to  dispose  of 
used  motor  vehicles.  These  inquiries 
support  the  Commission's  conclusion 
that  banks  do  not  engage  in  the  sale  of 
used  motor  vehicles  in  a  retail  sales 
environment.  In  addition,  the  Board 
agrees  with  the  Commission's 
conclusion  that,  in  the  ab.sence  of  a 
retail  sales  environment,  the  risk  of 
deceptive  practices,  such  as 
misrepresentations  concerning  vehicle 
warranties  or  the  condition  of  the 
vehicles,  is  substantially  diminished. 

Since  generally  banks  do  not  engage 
in  the  activity  being  regulated  by  the 
Commission  in  the  Used  Car  Rule — the 
sale  of  used  nKJtor  vehicles  in  a  retail 
sales  environment — the  Board  has 
concluded  that  it  is  not  required  to  issue 
a  substantially  similar  rule  for  banks  on 
the  sale  of  used  motor  vehicles. 

Hy  order  of  the  Board  of  Governors  of  ihH 
Federal  Reserve  System,  March  20.  1*«5. 
William  W.  Wiles. 

Stu  ri'tary  of  the  Board. 

IFR  Dor  8,5-7051  Filed  3-2.1-fl5:  8:45  am| 
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GENERAL  SERVICES 
ADMINISTRATION 

Agency  Infonnation  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget;  Multiple  Award  Schedule 
(MAS)  Policy  Statement 

agency:  Office  of  Policy  and 
Management  Systems,  GSA. 
summary:  Under  the  provisons  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  351.  the  General  Services 
Administration  (GS.^)  requests  the 
Office  of  Management  and  Budget 
(0MB)  to  approve  an  existing 
information  collection  in  use  without  a 
control  number. 

ADDRESSES:  Send  comments  to  Franklin 
S.  Reeder.  GSA  Desk  Officer.  Room 
3235.  NEOB.  Washington,  DC  20503.  and 
to  William  W.  Hiebert,  GSA  Clearance 
Officer,  General  Services 
Administration  (ATRAI).  Washington, 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  McAndrew.  Office  of 
Acquisition  Policy  (202-566-1224). 
SUPPLEMENTARY  INFORMATION: 

a.  Purpose.  This  collection  .-equires 
the  submission  of  sales,  discount  and 
marketing  data  by  prospective  offerors 
responding  to  Multiple  Award 
Schedules  solictations  and  provides  the 
Government  with  information  to  support 
the  pricing  judgements  required  in  the 
negotiation  of  the  contracts. 

b.  Annual  reporting  burden.  Estimated 
as  follows:  Respondents  and  responses 
4,500  each:  hours  18.000. 

c.  Copies  of  proposals.  Copies  of  these 
proposals  may  be  obtained  from  the 
Directives  and  Reports  Management 
Branch  (ATRAI),  Room  3007.  GS 
Building,  Washington.  DC  20405  (202- 
566-0666). 

Dated:  March  8.  1985. 
Johony  T.  Young, 

Acting  Director.  Information  Management 

Division. 

[FR  Doc.  85-7154  Filed  3-2.5-85.  8:45  am) 
BIUJNQ  CODE  H20-01-M 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget;  Contractor's 
Qualifications  and  Financial 
Information 

agency:  Office  of  Policy  and 
Management  Systems,  GSA. 
SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  General  Services 
Administration  (GSA)  requests  the 
Office  of  Management  and  Budget 
(OMB)  to  approve  the  extension  of  an 


expiration  date  of  a  currently  approved 
collection. 

ADDRESSES:  Send  comments  to  Franklin 
S.  Reeder,  GSA  Desk  Officer.  Room 
3235.  NEOB.  Washington.  DC  20503,  and 
to  William  W.  Hiebert.  GSA  Clearance 
Officer.  General  Services 
Administration  (ATRAI).  Washington. 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edgar  Davis,  Office  of  Finance  (202-566- 
1093). 

SUPPLE.VENTARV  INFORMATION: 

a.  Purpose.  The  information  collection 
is  used  to  evaluate  financial 
responsibility  of  prospective  contractors 
at  the  request  of  contracting  officers  for 
their  use  in  determining  contract 
awards. 

b.  Annual  reporting  burden.  Estimated 
as  follows:  Respondents  3,200: 
responses  4.800:  hours  7.200. 

c.  Copies  of  proposals.  Copies  of  these 
proposals  may  be  obtained  from  the 
Directives  and  Reports  Management 
Branch  (ATRAI).  Room  3007.  GS 
Building.  Washington.  DC  20405  (202- 
566-0666). 

Dated:  March  a  1985. 
Johnny  T.  Young. 

■\ct:ng  Director  Informa^on  Management 
Division. 

|FR  Doc.  85-7155  Filed  3-25-«5;  8:45  am) 

BIUJNG  COOE  «S20-AM-M 


Office  of  Information  Resources 
Management 

Federal  Telecommunication  Standards 

AGENCY:  Office  of  Information 
Resources  Management,  General 
Services  Administration. 

ACTION:  Notice  for  comment  on 
proposed  standard. 

March  4. 1985.  I 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies. 
industry,  the  public,  and  State  and  local 
governments  on  a  Federal 
Telecommunication  Standard  (FED- 
STD)  proposed  for  adoption:  FED-STD 
1037A.  'Telecommunications:  Glossary 
of  Telecommunication  Terms".  This 
proposed  standard  is  a  revision  of  FED- 
STD  1037  of  the  same  title  adopted  July. 
1980.  If  adopted,  FED-STD  1037A  will 
supersede  FED-STD  1037. 

DATE:  Comments  are  due  within  90  days 
of  the  date  of  this  notice. 

ADDRESS:  Send  comments  to  National 
Communications  System,  Office  of 
Technology  and  Standards,  Washington, 
DC  20305-2010. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  P.  Green.  National 
Communications  System,  teleplione 
(202)092-2124. 

SUPPLEMENTARY  INFORMATION 

1.  The  General  Services 
Administration  (GSA)  is  responsible  % 
under  the  provisions  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949.  as  amended,  for  the  Federal 
Standardization  Program.  On  August  14, 
1972.  the  Administrator  of  General 
Services  designated  the  National 
Communications  System  (NCS)  as  the 
responsible  agent  for  the  development  of 
Federal  telecommunications  standards 
for  NCS  interoperability  and  the 
computer-communication  interface. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  it  is  important  that 
proper  consideration  be  given  to  the 
needs  and  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments. 

3.  Copies  of  Proposed  FED-STD  1037A 
will  be  available  March  1,  1985. 

4.  Requests  for  copies  of  the  Proposed 
Federal  Standard  should  be  directed  to 
the  National  Communications  System. 
Office  of  Technology  and  Standards. 
Washington,  DC  20305-2010. 

Dated:  March  4.  1985. 
Frank  |.  Carr, 

Assistant  Administrator  Office  of 
Information  Resources  Management. 
[FR  Doc  85-7156  Filed  3-25-85;  8:45  am) 
BILLirW  CODE  68?»-25-*l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  77F-0161) 

Monsanto  Co.;  Amended  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 


SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  the  Monsanto  Co.  to  restrict  the 
use  of  acrylonitrile/butadiene/styrene 
copolymers  to  repeated  use  food-contact 
applications  only.  The  pievious  filing 
notice  would  have  permitted  single 
service  as  well  as  repeated  use  food- 
contact  applications.  This  amendment  is 
based  upon  a  request  from  the 
petitioner. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration.  200  C  Street 
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SW..  Washington,  DC  20204.  202-472- 

5690. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  July  26.  1977  (42  FR 
38017),  FDA  published  a  notice  that  a 
petition  (FAP  7B3273)  had  been  filed  by 
the  Monsanto  Co.,  c/o  Jerome  H. 
Heckman,  Keller  &  Heckman,  1150  17th 
Street  ,\W.,  Washington,  DC  20036. 
proposing  that  the  food  additive 
regulations  be  amended  by  providing  for 
safe  use  of  acrylonitnle/butadiene/ 
styrene  copolymers  containing  not  more 
than  50  parts  of  polymerized 
acrylonitrile  for  use  in  food-contact 
surfaces  where;  (1)  The  same  come  in 
contact  with  all  foods  except  alcoholic 
foods  containing  more  than  8  percent 
alcohol,  and  (2)  the  same  are  employed 
under  conditions  of  use  D,  E,  F,  and  G  as 
set  forth  in  table  2  of  §  176.170(c). 

The  notice  is  amended  to  provide  for 
the  safe  use  of  acrylonitrile/butadiene/ 
styrene  copolymers  for  repeated  use 
food-contact  applications  only. 

The  agency  is  reexamining  its 
conclusion  that  the  proposed  use  of  the 
additive  will  not  have  a  significant 
environmental  impact.  If  this  petition 
results  in  a  regulation,  the  agency's 
finding  in  this  matter  will  be  published 
with  the  regulation  in  the  Federal 
Register  in  accordance  with  21  CFR 
25.40(c)  (proposed  December  11.  1979:  44 
FR  71742). 

Dated.  March  18.  1985. 
Richard  ].  Ronk. 

Acting  Director,  Center  for  Food  Safety  ami 
Applied  Nutrition. 

|FR  Doc  R.'>--048  Filed  3-2.V-85;  8;4.S  am] 
BILLING  CODE  4160-01-M 


Health  Professional  Organizations' 
Participation;  Open  Meeting 

AGENCY:  Food  and  Drug  Administration. 
action:  .Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
forthcoming  meeting  of  health 
professional  organizations  to  be  chaired 
by  Frank  E.  Young.  Commissioner  of 
Food  and  Drugs.  The  topics  to  be 
discussed  are  Principles  of  the  FD.A 
Action  Plan,  Emergency  Use  of 
Investigational  Drugs  and  Devices,  and 
An  Update  on  Acquired 
Immunodeficiency  Syndrome  (AIDS). 
DATE:  The  meeting  wil  be  held  from  2  to 
4  p.m.,  Wednesday.  March  27, 1985. 
ADDRESS:  The  Meeting  will  be  held  in 
Conference  Room  503A,  Hubert  H. 
Humphrey  Bldg.,  200  Independence  Ave. 
SW.,  Washington.  DC  20201. 
for  further  information  contact: 
'Robert  Veiga.  Office  of  Health  Affairs 


(HFY-40).  Food  and  Diug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5470. 

Dated:  March  21.  1985. 
Mervin  H.  Shumate. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  85-7176  Filed  3-22-85:  8:45  am] 
BILLING  COOC  41WM)1-«I 


National  Institutes  of  Health 

Meeting  of  the  Dental  Research 
Programs  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463  notice  is 
hereby  given  of  the  meeting  of  the 
Dental  Research  Programs  Advisory 
Committee  from  9:00  a.m.  to  recess  on 
May  9  and  from  9:00  am.  to 
adjournments  on  May  10,  1965  in 
Conference  Room  7,  Building  3lC, 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

The  entire  meeting  will  be  open  to  the 
public  to  discuss  research  progress  and 
ongoing  plans  and  programs. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Dr.  Anthony  Rizzo,  Deputy  Associate 
Director  for  Extramural  Programs.  NIDR. 
NIH.  Westwood  Building.  Room  504, 
Bethesda.  Marvland  20205  (telephone 
301  496-7748)  will  furnish  rosters  of 
committee  members,  a  summar\-  of  the 
meeting,  and  other  information 
pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  .Nios.  13  121-Disease8  of  the  Teeth 
and  Supporting  Tissues:  Canes  and 
Restorative  Materials:  Periodontal  and  Soft 
Tissue  Diseases:  13.122-Disorder8  of 
Structure.  Function,  and  Behavior, 
Craniofacial  Anomalies.  Pain  Control,  and 
Behavioral  Studies:  13.845-Dental  Research 
Institutes.  National  Institutes  of  Health) 

Dated:  March  15,  1985. 
Betty  |.  Beveridge. 

A7/y  Committee  Management  Officer. 
(FR  Doc.  85-7059  Filed  3-25-85;  8:45  am) 
BILLING  COOE  4140-01-M 


President's  Cancer  Panel;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 

hereby  given  of  the  meeting  of  the 
President's  Cancer  Panel.  April  22.  1985, 
at  the  Johns  Hopkins  Oncologv  Center, 
Hurd  Hall,  600  N'orth  Wolfe  SlVeet. 
Baltimore.  Maryland  21205. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  am  to  adjournment. 
Agenda  items  include  reports  by  the 
chairman.  President  s  Cancer  Panel,  and 
discussions  to  obtain  information 
regarding  center  programs  supported  by 
the  National  Cancer  Institute. 


Attendance  by  the  public  will  be  limited 
to  space  available. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20205  (301/496-5708)  will 
provide  summanes  of  the  meeting  and 
rosters  of  Panel  members,  upon  request. 

Dr.  Elliott  Stcnehill.  Executive 
Secretary,  President's  Cancer  Panel, 
National  Cancer  Institute,  Building  31, 
Room  n.^23.  National  Institutes  of 
Health.  Bt.thesda,  Maryland  20205  (301/ 
496-1148]  will  furnish  substantive 
program  information. 

Dated:  .March  19.  19^5 
Betty  ].  Beveridge, 

Committee  SJanagpment  Officer,  NIH. 
(FR  Doc.  85-7061  Filed  3-25-85:  8:45  am) 

BILUNG  COOC  4140-<I1-N 


National  Heart,  Lung,  and  Blood 
Institute;  Pulmonary  Diseases 
Advisory  Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Pulmonary  Diseases  Advisory 
Committee.  National  Heart.  Lung,  and 
Blood  Institute,  on  May  3.  1985  at  the 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland  20205. 

The  entire  meeting,  from  8:30  a.m.  to 
5:00  p.m.  will  be  open  to  the  public.  The 
Committee  will  discuss  imiplemenlation 
of  the  Div  ision  of  Lung  Diseases  fiscal 
1986  initiatives.  Attendance  by  the 
public  will  be  limited  to  the  space 
available. 

Ms.  Terry  Bellicha.  Chief.  Public 
Inquiries  and  Reports  Branch  .National 
Heart.  Lung,  and  Blood  Institute. 
Building  31.  Room  4A-21,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20205,  phone  (301)  496-1263,  will  provide 
a  summary  of  the  meeting  and  a  rosier 
of  the  Committee  members. 

Dr.  Suzanne  S.  Hurd.  Ph.D  ,  Executive 
Secretary  of  the  Committee,  Westwood 
Building.  Room  6A16,  National  Institutes 
of  Health,  Bothesda,  Maryland  20205. 
phone  (301)  496-7208,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  .■^ssls!ance 
Program  .No.  13  838.  Lung  Diseases  Research, 
National  Institutes  of  Health) 

Dated;  March  15.  19H5. 
Betty  J.  Beveridge, 
Committee  Management  Officer. 
[W.  Doc  85-7060  Filed  3-25-85:  8:45  am] 
BILUNG  COOC  414»-0I-M 
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Public  Health  Service 

National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Propylene  Oxide 

1  hf  iiUS  Ndtional  Toxicology 
I'rogram  today  anrrounces  the 
availal/ility  of  the  technical  report 
describing  toxicolosy  and 
(..trcinogenesis  studies  of  propylene 
oxide,  a  volatile,  colorless  liquid  used  in 
the  production  of  polyether  polyols, 
polyurothane  foams,  and  unsaturated 
polyester  resins  and  also  as  a  fumigant 
for  sterili/.ing  a  varity  of  materials 
ranging  from  plastic  medical 
instruments  to  foodstuffs. 

The  tvvo-vear  carcinogenesis  studies 
of  prnp\  lene  oxide  (greater  than  99.9% 
pure)  were  conducted  by  exposing 
groups  of  50  F344/\'  rats  and  50  B(lC;iFl 
mice  of  each  sex  to  air  containing 
propylene  oxide  at  concentrations  of  0 
((  h.imher  control).  2fX).  or  4(X>  ppm  for  fi 
hours  per  d.,v.  5  days  per  week,  for  103 
weeks. 

Under  the  conditions  of  these  studios. 
there  was  some  ei-idrncr  of 
carc:nngpnu:ity  for  F344/.\  r.its.  as 
indicated  by  increased  incidences  of 
papillary  adenomas  of  the  nasal 
turbinates  in  male  and  female  rats 
exposed  to  propylene  oxide  at  400  ppni. 
For  male  and  female  B6C3F1  mice,  there 
was  clear  evidence  of  carcino<^enicilv. 
as  indicated  by  increased  incidences  of 
hemangiomas  or  hemangiosarcomas  of 
the  nasal  turbinates  at  4(K)  ppm.  In  the 
respiratory  epithelium  of  the  nasal 
turbinates,  propylene  oxide  also  caused 
suppurative  inflammation,  hyperplasiii. 
and  S()ii,imous  metaplasis  in  rats  and 
inflammalion  in  mice. 

Copies  of  TuMcoloiiy  oiid 
Carcinoiicnesis  Studies  of  Propylt-iw 
C)\  ide  m  F344/X  Ruts  ur.d  B(iC:iFl  Mice 
I  inhalation  Studies)  jT.R.  iJtirj  are 
available  without  charge  from  the  N'l'P 
Public  Information  Office,  M.D  B2-04, 
IVO.  Box  12233,  Research  Tri.ingle  Park. 
.\C;.  27709.  Telephone:  (mqj  .'j^i-aiiqi. 
FIS:  029-3991 

Uilfd.  .M.jrth  I.'..  1M(1,'). 
David  P.  Rail,  M  D  .  Ph  I).. 

iKR  Due.  8.'>-7(MSJ  KiUmI  ,V2,>-«,v.  8;45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IM-597871  I 

Realty  Action;  Sale  of  Public  Lands  in 
Blaine  County,  MT 

AGENCV:  Bureau  of  Land  Management. 
Lewistown  District  Office,  Interior. 
action:  Notice  of  Reafty  Action.  Direct 
Sale  of  Public  Land  in  felaine  County, 
Montana. 


1  ^lai 


summary:  The  following  described  land 
has  been  examined  and  identified  as 
suitable  for  disposal  by  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750.  43  U.S.C.  1713).  at  no  less  than  the 
appraised  fair  market  Value  (512.500.00). 
Principal  Meridian.  Montana 
T.  32  .\..  R.  17  E,. 

Sec.  1,  Lot  1. 

Aggrogatins  29.52  dcrei 

I  he  lands  described  are  hereby 
segregated  from  appropriation  under  the 
[lublic  land  laws,  including  the  mining 
laws,  pending  dispositwn  of  this  action. 
This  land  is  being  offered  at  direct  sale 
to  the  Unified  Disposal  Board  of  North 
Central  Montana  at  the  appraised  fair 
market  value. 

The  sale  of  this  land  to  the  Unified 
Disposal  Board  of  North  Central 
.Montana  will  allow  for  developing  long 
range  plans  associated  with  the  existing 
l.indfill.  This  tract  is  located  along 
Hi<^hway  200  approximately  half  way 
between  Chinook  and  Havre.  Montana. 
The  use  of  this  tract  has  traditionally 
been  tied  to  activities  associated  with 
the  adjacent  tri-county  manageid  landfill. 

The  proposed  sale  is  consistcmt  with 
the  Bureau's  planning  system  and  the 
general  public  as  well  as  county  officials 
have  been  notified  of  the  sale.  Since  the 
tract  has  traditionally  been  tied  to 
activities  associated  with  the  landfill  it 
is  in  the  public  interest  and  will  provide 
for  better  land  management  to  let  the 
Unified  Disposal  BoartJ  manage  this 
tract. 

Terms  and  Cunditioris:  The  terms  and 
conditions  applicable  to  this  sale  are  as 
follows: 

1.  All  leasabU;  mineruls  shall  be 
reserved  to  the  United  States,  together 
with  the  right  to  prospa;t  for.  mine  and 
remove  the  minerals.  A  mo.-e  detailed 
description  of  this  reservation,  which 
will  be  incorporated  in  the  patent 
document,  is  available  for  review  at  this 
Bl.M  office: 


2.  A  right-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States  in 
accordance  with  43  U.S.C.  945; 

3.  The  following  rights-of-way  will  be 
reserved  to  the  United  States:  State  of 
Montana— MTCF-08,")4r.9,  Western  .'\r<M 
Power  Administration — MTGF-079ti05: 

4.  The  sale  of  these  lands  will  be 
subject  to  alt  valid  existing  rights  and 
reservations  of  record  including  the 
following  rights-of-way:  Bur!in,c;tnn 
Northern  MTM-041313.  .Munt.ma  Power 
MTM-058704,  and  Unified  Disposal 
Board  of  North  Central  Montana  MTM- 
58535. 

DATES:  For  a  period  of  45  days  from 
publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager.  Bureau  of  Land 
Management,  at  the  address  shown 
below.  Any  adverse  comments  will  be 
evaluated  by  the  BLM  Mont.ina  St.ite 
Director,  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  State  Director,  this  realty 
action  will  become  a  final  determination 
of  the  Department  of  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  inforniatKm  concerning  the 
sale,  including  planning  documents. 
environmental  assessment,  and  the 
record  of  public  discussions  is  available 
for  review  at  the  Lewistown  District 
Office,  Airport  Road,  Lewistown, 
Montana  59457  and  at  the  Havre 
Resource  Area  Office.  Havre.  Montana. 

Hilled:  March  18.  1985. 
Glenn  W.  Freeman, 
District  Miiiicifier 
|FR  Udc,  85-7101  Filed  3-2.'">-a.5;  8  4.'.  iini| 

BILLING  CODE  «10-0N-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  m 
the  National  Register  were  received  by 
the  National  Park  Service  before  March 
16.  1985.  Pursuant  to  §  f)0.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service.  U.S.  Department  of  the  Interior. 
Washington.  DC  20243.  Written 
comments  should  he  submitted  by  April 
10.  1985. 
Carol  D.  Shull, 
Chief  of  Rciiistralion.  Natioiwl  Rnj^ister. 
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ALABAMA 

Cullman  County 

Cullman.  Cullman  Downtown  Commercial 
Historic  District.  Roughly  bounded  by  4th 
and  1st  Aves.,  2nd  and  5th  Sts.  SE 

Mir.ti;omery  County 

Montgomery,  Smith/Joseph/Stratton  House. 
302  Alabama  St. 

Tuscaloosa  County 

Northport.  Wilson-Clements  House.  1802  20th 
Ave. 

ARIZONA 

Pinal  County 

Casa  Grande.  Bayless.  Earl.  House  (Case 

Grande  MRA),  211  N.  Cameron 
Casa  Grande,  Baylis.  Wilbur  O./Grasty 

House  (Casa  Grande  MRA).  221  N. 

Cameron 
Casa  Grande,  Bien/McNatt  House  (Casa 

Grande  MRA).  208 A  W.  1st  St. 
Casa  Grande,  Casa  Grande  Hotel  (Casa 

Grande  MRA).  201  W.  Main  Ave. 
Casa  Grande,  Central  Creditors  Association 

Building  (Casa  Grande  MRA).  118  N. 

Sacaton 
Casa  Grande,  Cruz  Trading  Post  (Casa 

Grande  MRA).  200  W.  Main  St. 
Casa  Grande,  Fisher  Memorial  Home  (Casa 

Grande  MRA).  300  E.  8th  St. 
Casa  Grande,  Johnson  s  Grocery  Store  (Casa 

Grunde  MRA).  301  N.  Picacho 
Casa  Grande,  Kratzka.  Gus.  House  (Casa 

Grande  MR.\).  N.  Maricopa  and  3rd  St. 
Casa  Grande,  Laundry  Building  (Casa 

Grande  MRA).  Rear  of  309  W.  8th      • 
Casa  Grande,  Lebmberg.  Dr  H.  B..  House 

(Casa  Grande  MR.X).  929  N.  l.ehmberg 
Casa  Grande,  Loss.  John  C.  House  (Casa 

Grande  MRA).  107  W.  Main  Ave. 
Casa  Grande,  Mcehan/Caar  House  (Casa 

Grande  MRA).  202  W.  1st  St. 
Casa  Grande,  Paramount  Theatre  (Casa 

Grande  MRA).  418  N.  Florence 
Casa  Grande.  Period  Revival  House  (Casa 

Grande  MRA).  905  N.  Lehmberg 
Casa  Grande,  Pioneer  .Market  (Casa  Grande 

MRA).  119  Florence  St. 
Casa  Grande.  Pretty  man's  Meat  Markey  and 

Grocery /Bngg's  /eweler  (Casa  Grande 

.MRA).  114  W.  Main  St. 
Casa  Grande,  Saint  Anthony's  Church  and 

Rectory  (Casa  Grande  MRAj.  215  M. 

Picacho 
Casa  Grande.  Shonessy  Building/Don  Chun 

Wo  Store  (Casa  Grande  MRA).  121  W. 

Main  Ave. 
Casa  Grande.  Shonessy  House  (Casa  Grande 

MRA).  115  W.  Main  Ave. 
Casa  Grande.  Stone  Bungalow  (Casa  Gmnde 

MRA).  515  E.  3rd  St. 
Casa  Grande.  Stone  Church  (Casa  Grande 

MRA).  Florence  Blvd.  and  N.  Park  Ave. 
Casa  Grande.  Stone  Warehouse  (Casa 

Gmnde  MR.^).  119  Florence  St.  in  rear 
Casa  Grande,  Vasquez  House  (Casa  Grande 

MRA).  114  E.  Florence  Blvd. 
Casa  Grande,  Ward's  Variety  Store  (Casa 

Grande  MRA).  112  N.  Sacaton 
Casa  Grande,  White  Hou.'ie  (Casa  Grande 

MRA).  001  \   Mnrr;son 


Casa  Grande.  Wilson.  C.  /.  (Blinky)  House 
(Casa  Grande  MRA).  223  W.  10th 

Casa  Grande.  Woman's  Club  Building  (Casa 
Cr,:n,h:  MRA).  407  N.  Sacaton 

CAl.iKOKSi^ 

Orange  County 

Anaheim.  Kroeger-Mclrose  District.  Roughly 
bounded  by  Lincoln  Ave..  S.  Krocgcr.  W. 
Broadway  and  S.  Philadelphia 

San  Francisco  County 

San  Francisco.  Scott.  Irving  Murray.  School, 
torn  Tennessee  St. 

Santa  Clara  County 

P.ilu  Alto.  Kce  Hou.'ie.  2:110  Yale  St. 
CONNECTICUT 

Hartford  ( nuc-.U 

Hartford  and  West  Hartford.  Wi'sl  End  South 
Historic  District.  Roughly  bounded  by 
Farmington  Ave..  Whitney  and  S.  Whitney 
Sts    W(  -if  Blvd  ;ind  Prospect  Ave. 

DiS  I  RICT  OF  COLUMBIA 

Washington.  Tivoli  Theater.  3;tCn-3325  14th 
St.  NW 

FLORin\ 
Okeechobee  County 

Okeechobee.  Ereednian-Raulvrsun  House. 
WK)  S.  Parrot!  Ave. 

Palm  Beach  County 

West  Palm  Beat  h.  Mickcns  House.  801  4th  St. 

Si    l,u(  It:  C.ounI;, 

Ft.  Pierce.  Creslhoven.  239  S.  Indian  River  Dr 

ILLINOIS 

Cook  County 

Chicago.  Sheffield  Historic  District 

(Boundary  Increase  II).  Roughly  bounded 
by  W.  Altgeld  and  W.  Montana  Sts..  N. 
Lakewood  and  N.  Soulhport  Aves. 

INDIANA 
Huntington  County 

Huntington.  German  Reformed  Church.  202 
Etna  Ave. 

low  \ 

Dubuque  County 

Duln.^iut     'aidrew-Ryan  Hini.-ie.  1375  Locust 
/Henry  County 

Mt.  Pleasant.  Allen.  G.  W.  S..  House.  207  E. 

Henry  St 

Jones  County 

Scotch  Grove  vicinity,  Corbett's/Eby's  Mill 
Bridge.  Spans  Maquoketa  River.  Scotch 
CIrove  Tovinship 

Miihaskd  C(iunt\ 

Oskuloosa.  Mc.Mullin.  Major  fumes  W.. 
Hniise.  403  First  Ave.  F.ast 

I'lillHuattaniic  Counlv 

Council  Bluffs.  Huyniarkel  Commercial 
Historic  District.  S.  Main  St. 

Poweshiek  County 

Mulcom.  Raymond.  P.  P..  House.  4th  St 


Shelby  County 

Harlan.  Floral  Hall.  314  4th  St.  on  Shelby 
County  Fairgrounds 

LOUISIANA 

East  B.-lifP,  K(.u;.;.    I'drivh 

Baton  Rouge.  Roumain  Budding.  343 
Riverside  Mall 

MAINE 

.Androscoggin  (  ou.n'v 

I.ewihton.  Lowfrr  Listjun  Street  Historic 
District.  Lisbon  St.  between  Ceder  and 
Chestnut 

Cumberland  County 

South  Portland.  State  Reform  SchiHtl  Hisliiric 

District.  Westbrook  St. 
Standish.  Paine  Neighborhood  Histitric 

District.  ME  113 

Kennebec  County 

Augusta.  Coney.  Gov.  Samuel.  House.  71 
Stone  St 

Lincoln  C  </ui'\ 

Westport.  Squire  Tarbox  House.  ME  144 

Waldo  County 

Islesboro.  Philter  Cottage.  Main  Rd..  Dark 
Harbor 

MH  IIIGAN 

Sanilac  County 

Lexington.  Xims.  William  Reuben.  House. 
7156  Huron  Ave. 

MlSSOl'RI 

Harrison  County 

Doth.iny,  Homdton  House.  1228  W.  Main 

lackson  County 

Kansas  City.  Howe.  Frank  .M..  Residence. 
1707  Jefferson  St. 

NTW  irRSFY 

"vlorrib  Counl> 

Morris  Town.ship,  Alnwick  Hall.  3,'i5  Madison 
Ave. 

Union  County 

Plainfield,  Saint  Mary's  Catholic  Church 
Complex,  Liberty  and  W.  6th  Sts. 

NEW  MEXICO 

Dona  .\na  County 

Las  Cruces.  Alumeda-Depol  Historic  District. 
Includes  properties  centered  around 
Pioneer  Park  and  extending  up  Alameda 
Blvd. 

Las  Cruces.  Mesquite  Street  Original 
Township  Historic  District.  Roughly 
bounded  by  E.  Texas.  Campo.  Tomillo  and 
E  Court 

M  U  XJKK 

Si  hcnec  tad)  Ciiunl\ 

M.n(  ncctady.  Central  Fire  Station.  Erie  Blvd. 
Warren  County 

Warrensburg.  MaGee.  Merrill.  House.  2 
Hudson  St. 


NORTH  DAKOTA 

Slope  County 

Amidon  vicinity,  HT  Ranch.  10  miles  W.  of 
Amidon 

Williams  County 

Williston.  Old  Armory.  320  Ist  Ave.  East 
RHODE  ISLAND 
Washington  County 

North  Kingstown.  Scmbbletown  Historic  and 
Archeological  District.  Scrabbletown  Rd.. 
Stony  Lane  and  S.  County  Trail 

TEXAS 

B«xar  County 

Sdn  Antonio,  Barr  Building.  213 — 219 
Broadway 

VIRGINL\ 

Fairfax  County 

Hemdon  vicinity.  Hutchison,  /ohn,  Houss, 
Off  US  50  on  Pleasant  Valley  Rd. 

WISCONSIN 

Barron  County 

Hdugen.  ZCBJ  Hall.  330  W.  3rd  St. 

La  Crosse  County 

Ld  Crosse  P.^vsicaJ  Education  Building/La 
Crosse  State  .\crma!  School.  UW  La 
Crosse  Campus  off  l.'S  16 

Sheboygan  County 

Franklin,  Franklin  Feed  Mill  (19th  Century,' 
Grist  and  Flour  SJii's  of  Sheboygan  County 
TR).  Franklin  Rd. 

IKR  Uoc.  85-7161  Filed  3-25-«5:  8;4,t  am| 
BiLUMG  CODE  4310-70-11 


INTERSTATE  COMMERCE 
COMMISSION 

Forms  under  review  by  Office  of 
Management  and  Budget 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  paperwork  Reduction  Act  (44  L'.S.C. 
Chapter  35)  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  suporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Ray  Houser  (202)  275-6723. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Ray 
Houser,  Interstate  Commerce 
Commission.  Room  1325,  12th  and 
Constitution  Ave.,  NW.,  Washington, 
DC  20423  and  to  Gary  Waxman,  Office 
of  Management  and  Budget,  Room  3228 
NEOB.  Washington,  DC  20503,  (202)  395- 
7340. 

Type  of  Clearance:  Extension 
Bureau/Office:  Bureau  of  Accounts 
Title  of  Form;  Service  Life  Study 
OMB  Form  No.;  3120-0037 
Agency  Form  No.;  ACV  159 


Frequency:  Annually 

Respondents:  Class  1  Railroads 

No.  of  Respondents:  32 

Total  Burden  Hrs.:  1.280. 

lames  H.  Bayne,  | 

Secretary.  ' 

(FR  Doc.  85-7096  Filed  3^25-85;  8:45  am) 

BILUNG  CODE  703S-01-M        I 

[Rnance  Docket  No.  308281 

Lackawanna  County  Railroad 
Authority,  Inc.;  Exemption  From 
Regulation 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  the  Lackawanna 
County  Railroad  Authority,  Inc..  (LCRA) 
from  49  U.S.C.  Subtitle  IV.  and  exempts 
LCRA's  acquisition  from  Delaware  and 
Hudson  Railway  Corporation  (D&H)  of 
(a)  the  portion  of  line  known  as  the 
Carbondale  Branch  extending  between 
MP  196.  8  in  the  Borough  of  Moosic  and 
MP  174.59  in  the  Township  of  Fell;  (b) 
the  1.2  mile  Vine  Street  Branch;  and  (c) 
trackage  riijhts  over  about  4  miles  of 
D&H  l.ne  between  MP  130,4  at  Minooka 
Junction  and  MP  133  8  at  Bloom 
Junction,  all  such  acquisitions  being  in 
Lackawanna  County,  PA.  Operation  of 
the  line  by  Lackawdnna  Valley  Railroad 
Corporation  is  exempt  from  49  U.S.C. 
10901.  Issuance  of  $50,000  of  common 
stock  by  the  Lackawanna  Valley 
Railroad  Corporation  is  exempt  from  the 
requirements  of  49  U.SC.  11301. 
DATES:  This  exemption  is  effective  on 
March  22,  1985.  Petitions  to  reopen  must 
be  filed  by  April  15,  19fl5 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30628  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

and 

(2)  Petitioner's  representative:  John  D. 
Heffner,  1250  Eve  Street.  NV^.. 
Washington,  DC  20005 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  informatinn  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.  S. 
InfoSystems,  Inc..  Room  2227,  Interstate 
Commerce  Commission.  Washington. 
DC  20423,  or  call  28&-4357  (DC 
Metropolitan  area)  or  toll  free  (800)  424- 
5403. 

Decided:  March  15, 1986. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Gradison.  Commissioners  Strerrett 


Andre.  Simmons,  Lamboley  and  Strenio 

Commissioner  Lamboley  concurred  and 

dis.sented  in  part  w^th  a  seoarqte  exore^i^ion, 

James  M.  Bayne, 

Secretary. 

(F"R  Dor  fl5-ro98  Filed  3-25-B5;  8.45  am) 

BltUNO  COOC  703S-O1-M 


(Docket  No.  AB-3  (Sub-47)i 

Missouri  Pacific  Railroad  Co.; 
Abandonment  in  Barton  County,  KS; 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  the  Missouri 
Pacific  Railroad  Company  to  abandon 
its  2.7-mile  rail  line  between  Hoisington 
(milepost  558.9)  and  Kanbrick  (milepost 
561.6)  in  Barton  County.  KS.  The 
abandonment  certificate  will  becmie 
effective  .30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued  and  (2)  it  is 
likely  that  the  assistance  would  fully 
com.pensate  the  railroad. 

Any  financial  assistance  offer  must  he 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower-hand  corner  of  the  envelope 
containing  the  offer:  "Rail  Section.  AB- 
OFA".  Any  offer  previously  made  m:;st 
be  remade  within  this  10-day  period. 

Information  and  procedures  re;^arJ;r.g 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and49CFR  Part  1152. 
James  H.  Bayne, 
Secretary. 
[FR  Doc.  85-7097  Filed  3-25-85;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Manage.ment  and  Budget 
(OMB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibility  under  the 
Papeiwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comm.en*s  on  the 
proposed  forms  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Forms  Under  Review 

On  each  Tuesday  and/or  Friday,  hs 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 


review  by  the  Office  of  Manajjement 
and  Budget  (OMB)  since  the  last  list  was 
pubhshed.  The  list  will  have  all  entries 
grouped  into  new  collections,  revisions 
extensions,  or  reinstatements.  The 
Department  Clearance  Office  will,  upon 
request,  be  able  to  advise  members  of 
the  public  of  the  nature  of  any  particular 
revision  they  are  interested  in. 

Each  entry  will  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  form. 

The  title  of  the  form. 

The  OMB  and  Agency  form  numbers. 
if  applicable. 

How  often  the  form  must  be  filled  out. 

Who  will  be  required  to  or  asked  to 
report. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  number  of 
responses. 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

The  number  of  forms  in  the  request  for 
approval. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Cupies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
by  calling  the  Department  Clearance 
Officer.  Paul  E  Larson,  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson.  Office  of 
Information  Management,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  N'W..  Room  S-5526. 
Washington,  DC.  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Arnold  Strasser,  Telephone 
202-395-fi880,  Office  of  Information  and 
Rejjulatory  .Affairs,  Office  of 
Management  and  Budget,  Room  3208. 
NEOB.  Washington,  DC.  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  O.MB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Employment  Standards  -Administration 
.Application  for  Authority  to  Employ 
Full-Time  Students  at  Subminimum 
Wages  in  Retail  or  Service 
Establishments  or  Agriculture 
1215-0032;  WH-200-MIS.  WH-202 
Annually 

Farms;  Businesses  or  other  for-profits; 
Small  businesses  or  organizations 
24,000  responses;  5,367  hours;  2  forms 
Information  is  needed  to  determine 
whether  a  retail  or  service,  or 
agriculture  employer  should  be 
authorized  to  pay  subminimum  wages  to 
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fLiil-time  students  under  the  provisions 
of  section  141b)ll)  and  14(b)(2)  of  the 
Fair  Labor  Standards  .Act.  The  Wage 
and  Hour  Division  of  the  Department  of 
Labor  uses  this  information  to  approve 
such  authority  for  the  respondents. 

Signed  at  Washington.  D.C.,  this  21st  day 
of  March.  1985. 

Paul  E.  Larson, 

Department  Clearance  Officer. 

|FR  Doc  65-7134  Filed  3-25-«5:  8:45  am) 

B1L1.INQ  CODE  «510-22-M 


Employment  and  Training 
AdTiinistratlon 

Facet  Enterprises,  Inc.;  Determinations 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  174  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
March  11.  1985-March  15,  1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  .met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-15,560;  Facet  Enterprises.  Inc.. 
Filter  Products  Div..  Madison 
Heights,  MI  ^ 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W- 15,649:  Center  for  Nuclear 
Studies.  Memphis.  TN 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 


under  section  222  of  the  Trade  .Act  of 
19''4. 

TA-W-15.600:  MSL  Stamping  Group. 
Ellwood  City.  PA 

Separations  from  the  subject  firm 
resulted  from  a  transfer  of  production  to 
another  domestic  facility. 

TA-W-15.602:  J.S.C.  Shoe  Corp.. 
Johnstown,  PA 

Separations  from  the  subject  firm 
resulted  from  a  transfer  of  production  to 
another  domestic  facility. 

TA-W- 15.607:  Craddock-Terry  Retail. 
Lynchburg.  VA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinations 

TA-W-15.616:  Belmont  Manufacturing 
Co..  Division  Modern  Juniors. 
Barnesville.  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  .November 
30.  1983  and  before  May  6,  1984. 

TA-W-15.61T:  E.L  Du  Pont  de  .\enwurs 
&  Co..  Inc..  Chemicals  fr  Pigments 
Dept..  Chicago,  IL 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  sulfuric  or  sulfamic 
acid  separated  on  or  after  March  1,  1984 
and  before  February  1,  1965. 

T.^-W-15.598:  The  B'ltnte  Corp.. 
Chelsea.  M.A 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  .November 
8,  1984. 

TA-W-15.629:  Imperial  Reading  Corp.. 
LaFollette,  TV 

A  certification  was  issued  ccvenng  all 
workers  separated  on  or  after  December 
3,  1983. 

T.^-W-15.62-};  West  Virginia  Garment 
Co..  Wheeling.  WV 

A  certification  was  issued  cn\  ering  all 
workers  separated  on  or  af''=T  November 
28. 1983  and  before  July  1.  •:384 

TA-W-15,&48:  Boot-Ster  Manufacturing 
Co..  Clarksvilie.  T\' 

A  certification  was  issued  covering  all 
workers  separated  on  or  af'er  August  1, 
1984 

T.A-W-l 5,655;  Qume  Corp..  San  Jose. 
CA 

A  certification  was  issued  covering  all 
workers  producing  memory  products 
separated  on  or  after  December  7,  1984 
and  before  July  1,  1985, 

TA-W-15.554:  Chippewa  Shoe  Co.. 
Chippewa  Falls.  Wl 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
31  1983  and  before  January  31,  1985. 

TA-W-15.592:  Houdaille  Industries. 
Inc.,  Hydraulics  Div.,  Buffalo,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  1, 
1984. 

TA-W-15.639:  Bomag  (U.S.A.),  A  Unit  of 
AMCA  International,  Springfield, 
OH 

A  certification  was  issued  covering  ail 
workers  separated  on  or  after  February 
1,  1984  and  before  January  31,  1985. 
TA-W- 15.643:  Ovation  Instru.iwnts. 
Inc..  Marion,  NC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
1.  1984  and  before  February  15,  1985. 

T.A-W-15.636:  Saginaw  Shingle  Co.. 

Aberdeen.  WA 
A  certification  was  issued  covenng  all 
workers  separated  on  or  after  November 
1.  1983  and  before  January  31.  1985. 
TA-W-15.542;  Mayer  China  Co..  Beaver 

Falls.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
23,  1983. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  March  11. 1985- 
March  15, 1985.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street.  N.W.. 
Washington,  D.C.  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  March  19, 1985. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  85-7111  Filed  3-25-85;  8:45  amj 
BlUJMa  COOe  4S1»-30-ll 


National  Advisory  Committee  on 
Occupational  Safety  and  Health; 
Request  for  Nomination  of  Members 

Nominations  are  requested  for 
membership  on  the  National  Advisory 
Committee  on  Occupational  Safety  and 
Health.  The  Committee  was  established 
under  section  7(a)  of  the  Occupational 
Safety  and  Health  Act  of  1970  to  advise 
the  Secretary  of  Labor  and  the  Secretary 
of  Health,  and  Human  Services  on 
matters  relating  to  the  administration  of 
the  Act. 

The  terms  of  6  members  of  the  12 
member  committee  will  expire  on  June 
30, 1985.  Nominations  will  be  accepted 
for  the  vacancies  occuring  in  the 
following  categories:  one  public 


representative,  one  management 
representative,  one  labor  representative, 
one  safety  representative,  and  two 
health  representatives. 

Any  interested  person  or  organization 
may  nominate  one  or  more  qualified 
persons  for  membership.  Nominees 
should  be  identified  by  name, 
occupation  or  position,  address,  and 
telephone  number.  The  category  which 
the  candidate  would  represent  should  be 
specified  and  a  resume  cf  the  nominee's 
background,  experience,  and 
qualifications  included.  In  addition,  the 
nomination  should  state  that  the 
nominee  is  aware  of  the  nomination  and 
is  willing  to  serve  as  a  committee 
member. 

Nominations  should  be  submitted  to 
Clarence  M.  Page,  Division  of  Consumer 
Affairs.  Occupational  Safety  and  Health 
Administration.  Room  N-3662.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  N.W..  Washington,  DC.  20210. 
no  later  than  April  15,  1985. 

Signed  at  Wdshington,  D.C.  this  15th  day 
of  March  1985. 

Robert  A.  Rowland. 

Assistant  Secretary  of  Labor. 

|FR  Doc.  85-7291  Filed  3-25-«5,  9:58  am) 
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Office  of  Pension  and  Welfare  Benefit 
Programs  | 

I  Prohibited  Transaction  Exemption  85-61; 
Exemption  Application  No.  D-S571  et  si.) 

Grant  of  Individual  Exemptions;  Shorr 
Paper  Products  Inc.,  et  al. 

agency:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

action:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 


to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31,  1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Amended  and  Restated  Profit  Sharing 
Plan  and  Trust  of  Shorr  Paper  Products, 
Inc.  (the  Plan)  Located  in  Aurora,  Illinois 

IProhibited  Transaction  Exemption  85-61: 
Exemption  Application  No.  D-5571] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  (1)  the 
continuation  after  June  30, 1984.  of  a 
ground  lease  (the  Ground  Lease)  by  the 
Plan  to  Trust  No.  1535,  whose 
beneficiaries  are  parties  in  interest  with 
respect  to  the  Plan,  and  (2)  the  possible 
future  sale  by  the  Plan  to  Trust  No.  1,535 
of  the  land  subject  to  the  Ground  Lease 
pursuant  to  certain  options  granted  to 
both  the  Plan  and  Trust  No.  1535  by  the 
Plan  trustees  when  the  Ground  Lease 
was  executed;  provided  the  terms  of  all 
these  transactions  are  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  similar  transactions  with 
unrelated  parties,  and  provided  further 
that  in  the  event  of  any  such  sale  the 
sales  price  is  not  less  than  the  fair 
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market  value  of  sucti  land  on  the  date  of 
the  sale,  disregarding  any  reduction  in 
value  attributable  to  Trust  No.  1535"s 
repurchase  option. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
January  15.  1985,  at  50  FR  2105. 

Effective  Date:  This  exemption  is 
effective  July  1. 1984. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

Harry  Mcyersohn  &  Associates,  Inc.  D.B. 
Pension  Plan  (the  Plan)  Located  in 
Miami,  Florida 

I  Prohibited  Transaction  Exemption  85-62; 
Fxemption  Application  No.  D-5789J 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale  by 
the  Plan  to  the  Plan  trustees  of  a  certain 
condominium  unit  (the  Property)  for  a 
price  equal  to  the  greater  of  the 
Property's  fair  market  value  or  adjusted 
basis  (as  defined  in  the  notice  of 
proposed  exemption)  on  the  date  of  the 
sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
January  15, 1985,  at  50  FR  2110. 

Written  Comments  and  Hearing 
Requests 

The  Department  has  received  one 

comment  from  the  applicant  advising 
that  the  name  of  the  Plan  is  Harry 
Meyersohn  &  Associates,  Inc.  D.  B. 
Pension  Plan  (not  Henry  Meyersohn  8i 
Associates.  Inc.  D.  B.  Pension  Plan,  as 
stated  in  the  notice  of  proposed 
exemption).  No  other  comments  or 
hearing  requests  were  received. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 

directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 


provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C..  this  22nd  day 
of  March  1985. 

Robert  I.  Doyle, 

Deputy  Assistant  Administrator  for 
Regulations  and  Interpretations,  Office  of 
Pension  and  Welfare  Benefit  Programs.  U.S. 
Department  of  Labor 

[FR  Doc.  85-7167  Filed  3-25-85;  8:45  am] 
BILLING  CODE  4510-29-II 


(Application  No.  D-5681,  et  at] 

Proposed  Exemptions;  Lincoln 
National  Life  Insurance  Co.,  et  al. 

AGENCY:  Pension  and  Welfare  Benefit 
Programs.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 


a  hearing  on  the  pending  exemptuns, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  slate  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  ,M1  written  comments  and 
re^..b;;.  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs.  Room  C- 
4526.  U.S.  Departm.ent  of  Labor,  200 
Constitution  Avenue  NW.,  Washington. 
D.C.  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue  NW.,  Washington, 
DC.  20216. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropria'p). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28,  1975).  Effective  December  31. 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below   Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 
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Lincoln  National  Life  Insurance 
Company  (LNL);  Lincoln  National 
Pension  Insurance  Company  (LNP);  and 
Lincoln  National  Investment 
Management  Company  (LNIMC) 
Located  in  Fort  Wayne,  Indiana 

I  Application  No.  D-5681| 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28,  1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  transfer  of  assets  from  certam 
pooled  separate  accounts  maintamed  by 
L.NL  to  corresponding  pooled  separate 
accounts  maintained  by  LNP.  provided 
that  the  fair  market  value  of  the 
interests  of  each  plan  participating  in 
such  accounts  shall,  upon  completion  of 
the  transfer,  be  equal  to  the  fair  market 
value  of  such  plan's  interest  in  the 
pooled  separate  accounts  maintained  by 
LNL  immediately  preceding  the  transfer. 

Effective  Date:  If  granted,  the 
proposed  exemption  will  be  effective 
August  18,  1984. 

Summary  of  Facts  and  Representations 

1.  LNL  is  a  stock  life  insurance 
company  organized  m  1905  under  the 
laws  of  the  State  of  Indiana,  with  its 
headquarters  in  Fort  Wayne.  Indiana. 
As  of  December  31, 1982,  LNL  had  total 
assets  of  more  than  $4,914  billion.  LNL 
and  LNIMC  are  subsidiaries  of  Lincoln 
National  Corporation,  an  Indiana 
insurance  holding  company  and  one  of 
the  largest  providers  of  insurance  and 
related  services  in  the  United  States. 
LNIMC  is  a  registered  investment 
advisor  under  the  Investment  Advisors 
Act  of  1940  and  serves  an  investment 
advisor  for  all  the  pooled  separate 
accounts  involved  in  the  inter-account 
transfers. 

LNP.  a  subsidiary  of  LNL  is  an 
Indiana  stock  life  insurance  company 
which  was  reorganized  in  1978  to  be  the 
pnncipal  company  within  the  Lincoln 
National  group  involved  in  providing 
services  to  qualified  plans.  As  of 
December  31.  1982.  LNP  had  total  assets 
of  more  than  $1,012  billion.  LNP  and  LNL 
are  licensed  to  conduct  insurance 
business  in  48  states  and  the  District  of 
Columbia. 

Both  LNL  and  LNP  have  issued  group 
annuity  contracts  funded  by  pooled 
separate  accounts  to  qualified  plans. 
Under  the  terms  of  both  companies' 
contracts,  plans  are  permitted  to 
allocate  contributions  among  specified 


separate  accounts  maintained  by  the 
issuing  company.  The  inter-account 
transfer  for  which  this  exemption  is 
requested  would  permit  the  transfers  of 
assets  from  LNL  Separate  Investment 
Fund  Nos.  1  and  2  (SIF-1  and  SIF-2, 
respectively)  to  LNP  Separate  Account 
Nos.  11  and  12  (SA-11  and  SA-12, 
respectively).  Assets  transferred  to  LNP 
separate  accounts  could  not  be 
transferred  back  to  LNL 

2.  LNL  has  established  eight  pooled 
separate  accounts,  six  of  which, 
including  SIF-1  and  SIF-2.  are 
maintained  solely  for  qualified  plans 
and  are  not  registered  under  the 
Investment  Company  Act  of  1940.  As  of 
lune  29. 1984, 138  qualified  plans  held 
contracts  invested  in  LNL  separate 
accounts. 

SIF-1  is  a  common  stock  separate 
account  which  has  a  policy  of  investing 
in  common  stocks  of  companies  showing 
the  potential  for  above  average  returns. 
As  of  lune  29.  1984.  SIF-1  had  assets  of 
approximately  $18,779,169.  about  half  of 
which  were  attributable  to  a  contract 
held  by  the  Lincoln  National 
Corporation  Employees'  Retirement  Plan 
(the  Lincoln  Plan).'  SIF-1  typically  holds 
shares  of  less  than  fifty  different  stocks. 

SIF-2  is  a  bond  separate  account 
whicli  invests  in  publicly-traded  taxable 
bonds  rated  Baa.  BBB  or  higher.  As  of 
June  29,  1984,  SIF-2  had  assets  of 
approximately  $5,418,821.  The  Lincoln 
Plan  has  no  contract  with  respect  to 
SIF-2. 

3.  LNP  has  established  eight  pooled 
separate  accounts,  seven  of  which, 
including  SA-11  and  SA-12,  are 
maintained  solely  for  qualified  plans 
and  are  not  registered  under  the 
Investment  Company  Act  of  1940.  As  of 
June  29, 1984, 131  plans  held  contracts 
invested  in  LNP  separate  accounts. 

SA-11,  like  SIF-1.  has  a  policy  of 
investing  in  common  stocks  of 
companies  showing  the  potential  for 
above  average  returns.  A  majority  of  the 
stocks  held  by  SIF-1  arc  also  held  by 
SA-11.  As  of  June  29.  1984.  SA-11  had 
assets  of  approximately  $33,842,951. 

SA-12,  like  SIF-2,  is  a  bond  separate 
account  with  a  policy  of  investing  in 
publicly-traded  bonds  with  ratings  of 
Baa,  BBB  or  higher.  As  of  [une  29,  1984, 
SA-12  had  assets  of  approximately 
$10,676,754. 


'The  applicdnts  represent  Ihdt  Ihe  sales  to  and 
holciins  of  contracts  in  the  LNL  and/ur  UMP  separate 
accounts  by  the  Lincoln  Plan  were  made  in 
accordance  with  Ihe  exemption  provided  in  section 
408(b)|5)  of  the  Act  or  Prohibited  Transacllon 
Exemption  79-41  (44  FR  46365).  The  Department 
expresses  no  opinion  as  to  the  npplical)ihty  of  cither 
of  these  exemptions  to  the  interests  of  Ihe  Lincoln 
Plan  m  the  s^^parale  accounts. 


4.  As  a  consequence  of  LNP's 
assumption  of  principal  responsibility 
within  the  Lincoln  National  group  for 
providing  services  to  qualified  plans, 
LNL  has  not  regularly  issued  separate 
account  annuity  contracts  to  qualified 
plans  since  1981.  The  outstanding  LNL 
contracts  reserve  for  LNL  the  right  to 
terminate  the  use  of  its  separate 
accounts  as  a  funding  mechanism  on 
two  year's  written  notice  to  the 
contractholders.  LNL  determined  that 
this  right  should  be  exercised  and  the 
requisite  notice  was  provided  in  August, 
1984.  Accordingly,  the  LNL  separate 
accounts  will  cease  to  be  available  to 
fund  annuity  contracts  in  August.  1986, 
and  will  be  terminated  at  that  time. 

5.  At  any  time  prior  to  expiration  of 
the  two-year  termination  period,  each 
plan  has  the  option  of:  (a)  reallocating 
any  interest  in  LNL  seprarate  accounts 
to  the  LNL  general  account  portion  of 
the  same  contract:  '(b)  withdrawing  the 
amounts  allocated  to  Ihe  LNL  separate 
accounts  and  reallocating  the  amounts 
to  an  LNP  contract,  e.g..  through  an 
inter-account  transfer;  or  (c)  terminating 
its  LNL  contract,  and  receiving  cash 
proceeds  in  accordance  with  the  terms 
of  the  contract.  During  the  two-year 
period,  the  plan  may  also  retain  its 
existing  LNL  contract  with  continuing 
allocation  of  amounts  to  the  LNL 
separate  accounts. 

6.  As  of  January  23.  1985.  no  inler- 
account  transfers  from  SIF-2  to  SA-12 
had  been  made.  Inter-account  transfers 
from  SlF-1  to  SA-11  had  been  made,  but 
only  with  respect  to  the  Lincoln  Plan. 
The  Lincoln  Plan  has  no  assets 
remaining  in  SIF-1.  The  decision  on 
behalf  of  the  Lincoln  Plan  to  exchange 
its  contract  in  SIF-1  for  a  contract  in 
SA-11  was  made  by  the  fiduciaries  of 
the  Lincoln  Plan  on  August  18, 1984.  A 
number  of  other  LNL  contractholders 
have  either  withdrawn  their  contract 
value  or  exchanged  LNL  contracts  for 
LNP  contracts,  but  in  each  of  those 
instances,  there  was  adequate  liquidity 
from  normal  operations  in  the  LNL 
account  to  effect  the  withdrawal  or 
exchange  without  an  inter-account 
transfer. 

The  transfer  of  assets  with  respect  to 
the  Lincoln  Plan  was  made  on  two 
separate  dates  so  as  to  facilitate  the 
orderly  administration  of  SIF-l.  On 
September  4,  1984,  a  tot.il  of  SS.OOO.OfX) 
(approximately  half  of  the  Lincoln  Plan's 
interest  in  SIF-1)  was  transferred  to  SA- 
IL of  which  approximately  53,328,000 


^Under  both  the  LNL  and  LNP  conlrHrts.  Ihe  plan 
may  allocate  amounts  to  specified  separate 
accounts  or  to  the  contracting  company's  g«'n<'ral 
account. 
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was  in  stock  and  Sl.672.0(»0  m  cash.  On 
October  1,  1984.  the  Lincoln  F'lan's  entire 
remaining  interest  in  SIF-1  was 
transferred  to  SA-11.  in  the  form  of 
approximately  $3,656,000  in  stock  and 
$2,069,000  in  cash.  The  applicants  state 
that  the  inter-account  transfers  saved 
substantial  brokerage  costs  for  all  plans 
with  interests  in  SlF-1  and  SA-11. 
LNIMC,  as  the  investment  advisor  to 
both  LNL  and  LNP,  made  all  decisions 
as  to  which  stocks  to  transfer.  In 
general,  each  of  these  transfers  w  as 
accomplished  by  determining  the  total 
value  to  be  transferred  in  kind  and  then 
transferring  from  SlF-1  to  SA-11  a  pro 
rata  number  of  the  issues  held  in 
common  by  both  accounts,  subject  to 
small  deviations  of  less  than  2%  of  the 
SIF-1  holding  to  avoid  odd  lots.  Except 
as  noted  below,  the  September  and 
October  transfers  included 
approximately  33%  and  41%, 
respectively,  of  each  stock  issue  held  by 
SIF-1  that  was  also  held  by  SA-11,  (The 
proportion  of  the  holdings  transferred 
was  higher  in  October  than  in 
September  because  the  total  value  of 
SIF-1  was  smaller  as  a  result  of  the 
September  transfer.)  The  only 
deviations  from  a  pro  rata  approach 
occurred  in  the  cases  of  three  stocks, 
where  a  transfer  or  failure  to  transfer 
would  have  resulted  in  too  low  or  too 
high  a  percentage  of  SlF-l's  portfolio 
being  invested  in  a  particular  stock,  SIF- 
1  is  a  "balanced  stock  acccount"  for 
which  the  investm.ent  strategy  is  to 
maintain  a  "full  position"  in  each  stock 
selected  for  investment,  of  2ya%  to  3V2% 
of  SIF-l's  entire  portfolio. 

7.  For  each  LNL  separate  account 
contractholder  other  than  the  Lincoln 
Plan,  plan  fiduciaries  unrelated  to  the 
Lincoln  National  group  will  determine 
which  of  the  options  to  exercise. 
Because  of  the  substantial  similarities 
between  LNL  and  LNP  separate 
accounts,  it  is  anticipated  that  a 
significant  number  of  the  plans  currently 
holding  LNL  separate  account  contracts 
will  request  the  exchange  of  those 
contracts  for  LNP  separate  account 
contracts. 

8.  The  exchanges  of  contracts 
necessitate  the  transfer  of  the  amounts 
credited  under  the  LNL  contract  to  LNP. 
One  approach  to  effecting  such  transfers 
is  to  liquidate  investments  or  otherwise 
accumulate  liquid  amounts  equal  to  the 
exchanging  plan's  interest  in  the 
pertinent  LNL  separate  accounts  and  to 
distribute  those  a.mounts  from  the  LNL 
contract  to  the  plan  for  recontribution 
and  reallocation  under  the  LNP  contract. 
The  applicants  state  that  anticipated 
exchanges  may  be  effected  in  this 
manner,  to  a  certain  extent.  However. 


the  applicants  anticipate  that  many 
plans  will  designate  that  amounts  held 
under  the  new  LNP  contracts  are  to  be 
allocated  among  LNP  separate  accounts 
in  a  manner  corresponding  to  the 
current  allocation  among  LNL  separate 
accounts, 

9.  The  applicants  have  determined 
that  it  would  be  in  the  best  interest  of 
the  exchanging  plans,  the  other  plans 
which  hold  LNL  and  LNP  separate 
account  contracts,  and  the  participants 
and  beneficiaries  of  such  plans,  if  the 
assets  of  LNL  separate  accounts  SIF-1 
and  SIF-2  are  not  liquidated  but  instead 
are  transferred  in  kind  to  LNP  separate 
accounts  SA-11  and  SA-12.  which  have 
similar  investment  objectives. 

Contractholders  eligible  to  elect 
contract  exchanges  from  LNL  to  LNP 
will  be  provided  quarterly  with 
disclosures  stating,  as  of  the  end  of  each 
calendar  quarter,  the  following:  (1)  For 
contractholders  with  interest  in  SIF-1, 
all  stocks  held  by  SIF-1  and  SA-11.  and 
the  proportionate  percentage  of  each 
account's  total  portfolio  invested  in  such 
stocks;  and  (2)  for  contractholders  with 
interests  in  SIF-2.  the  overall 
characteristics  of  the  bonds  held  by  SIF- 
2  and  SA-12.  including  a  breakdown  by 
issurer,  maturity  and  quality  rating,  and 
the  aggregage  financial  characteristics 
of  the  account.  These  notices  will  be 
provided  to  contractholders  as  soon  as 
possible,  but  at  a  maximum  within  30 
days  after  the  close  of  each  calendar 
quarter  and  will  be  provided  so  long  as 
plans  continue  to  hold  LNL  contracts 
eligible  for  inter-account  transfers. 

The  inter-account  transfers  will  be 
implemented  only  on  the  first  business 
day  of  a  month,  based  on  account 
valuations  determined  as  of  the  close  of 
business  on  the  last  business  day  of  the 
preceding  month.  All  written  requests 
for  transfer  from  an  LNL  to  an  LNP 
contract  given  at  least  ten  days  before  a 
transfer  date  will  be  completed  on  such 
date. 

10.  Generally,  to  transfer  an 
exchanging  plan's  interest  between  the 
SIF-1  and  SA-11  separate  accounts,  a 
proportionate  number  of  shares  of  each 
SIF-1  stock  would  be  transferred  to  SA- 
IL Shares  would  be  transferred 
proportionately,  however,  only  to  the 
extent  that  LNImC  concluded  that 
disposing  of  the  shares  was  desirable 
for  SIF-1  and  that  the  acquisition  of  the 
shares  by  SA-11  was  desirable  from  the 
standpoint  of  that  account.  Absent  such 
a  conclusion.  LNIMC  would  in  the 
normal  course  of  operation  decide  what 
portion  of  the  SlF-1  portfolio  to  sell  on 
the  market  in  order  to  provide  liquidity 
to  meet  L.NL's  obligations  to  a 
withdrawing  SIF-1  contractholder.  and 


would  direct  that  this  cash  amount  be 
paid  to  LNP  for  investment  in  SA-11. 

11.  To  transfer  a  plans  interest 
between  the  SIF-2  and  SA-12  separate 
accounts.  LNIMC  will  select  the  bonds 
to  be  transferred,  applying  the  following 
criteria:  (a)  the  bonds  must  be  an 
attractive  investment  consistent  with 
the  current  investment  needs  of  SA-12 
and  must  be  appropriate  for  purchase  on 
the  open  market  for  SA-12,  e.g..  bonds 
of  an  issue  already  held  by  S.'\-12.  and 
(b|  the  transfer  must  not  be 
disadvantageous  to  SIF-2.  The  price  at 
which  the  bonds  would  be  transferred 
would  be  the  average  of  the  bid  and  ask 
quotations  of  at  least  three  independent 
dealers  on  the  date  agreed  upon  in 
advance  for  the  exchange.  The  assets 
would  be  transferred  as  of  the  day 
agreed  upon  in  advance  by  each  plan 
and  the  appplicants  for  the  contract 
exchange, 

12.  The  value  of  the  assets  transferred 
from  SIF-1  or  SIF-2  in  connection  with 
each  contract  exchange  will  not  exceed 
the  lesser  of:  (a)  The  exchanging  plan's 
interest  in  the  LNL  separate  account,  or 
(b)  the  amount  allocated  by  the  plan  for 
investment  in  the  corresponding  LNP 
separate  account.  Neither  the  applicants 
nor  any  other  affiliated  entity  will 
receive  a  commission  or  fee  for  the 
inter-account  transfers,  nor  will  the 
regular  investment  management  fees  for 
the  respective  accounts  be  adjusted. 
While  LNIMCs  advisory  fee.  as  a 
percentage  of  the  assets  in  a  separate 
account,  is  slightly  higher  for  LNP 
separate  accounts  than  for  L.\'L  separate 
accounts,  other  fees  under  LNP 
contracts  issued  to  plans  in  exchange 
for  LNL  contracts  will  be  adjusted  so 
that  the  total  charges  under  the  contract 
to  the  plan  will  not  increase,  as  a 
percentage  of  assets,  as  a  result  of  the 
exchange. 

13.  By  employing  inter-account 
transfers,  to  the  extent  appropriate, 
rather  than  open  market  transactions, 
the  applicants  believe  that  high  quality 
investments  will  be  retained  for  the 
qualified  plan  separate  accounts.  The 
inter-account  transfer  procedure  also 
avoids  the  need  to  accumulate  liquid 
funds  to  meet  exchange  requests  in  the 
LNL  accounts,  which  could  disrupt  the 
investment  strategies  and  returns  of 
those  accounts.  Moreover,  because  the 
bonds  held  by  SIF-2  generally  are  odd 
lots,  the  inter-account  transfers  will 
avoid  any  odd-lot  discounts  in  the  price 
received  by  SIF-2  or  odd-lot  premiums 
in  the  price  paid  by  SA-12  and  will  save 
dealers'  fees  incurred  in  open  market 
transactions.  The  applicants  represent 
that  these  procedures  assure  that  each 
account  involved  receives,  or  pays  fair 
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market  value  for  its  investments, 
facilitate  the  investment  policies  of  the 
L\L  accounts  and  save  sij^nificant 
transaction  costs  for  all  plans  holding 
contracts  funded  by  these  separate 
accounts. 

14.  The  applicants  represent  that  the 
transactions  satisfy  the  criteria  of 
section  40a(a)  of  the  Act  as  follows:  (IJ 
The  decision  to  engage  in  an  inter- 
account  transfer  will  be  made  by 
independent  plan  fiduciaries  after 
disclosure,  on  a  quarterly  basis,  of 
information  regarding  of  the  portfolios  of 
the  separate  accounts  involved  in  the 
in'or-account  transfers;  (2)  neither  the 
applicants  nor  their  affiliates  have  or 
will  receive  any  commissions  or  fees  in 
connection  with  the  transfers;  and  (3) 
the  value  of  each  plan's  interest  in  the 
separate  accounts  will  be  the  same  both 
before  and  after  any  such  transfer. 

For  Further  Information  Contact-  Ms. 
Katherine  D.  Lewis  of  the  Department, 
telephone  1202]  523-8882.  (This  is  not  a 
tool-free  number). 

Robert  L.  Larson  Contracting.  Inc. 
Fmployees"  ProHt  Sharing  Plan  and 
Trust  (the  Plan)  Located  in  Orlando. 
Florida 

i.-Vpp'ication  \o.  D-5698| 

Proposed  Exemption 

The  Department  is  considering 
granimg  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28.  1975).  if  the  exemption  is 
granted  the  restrictions  of  sections 
406(a),  406  (b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  49~5((;)(1)  \.\] 
through  (F)  of  the  Code  shall  not  apply 
to  the  pr'.ifosed  sale  by  the  Plan  of  two 
parcels  of  real  property  to  Robert  L. 
Larson  and  Iris  D.  Larson,  parties  in 
interest  with  respect  to  the  Plan, 
provided  thdt  the  terms  of  such  sale  are 
at  least  as  favorable  to  the  Plan  as  the 
Plan  could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
pension  plan  with  112  participants  and 
total  assets  of  Si, 2.50.023  as  of  July  31. 
1984.  The  Plan  is  sponsored  by  Robert  L 
Larson  Contracting.  Inc.  (the  F.mployer). 
a  clusely-held  Florida  corporation 
engaged  in  general  residential 
construction  m  and  near  Orlando. 
Florida.  The  trustee  of  the  Plan  is  Robert 
L.  Larson  (the  Trustee),  who  is  also  the 
majority  shareholder  and  an  employee 
and  director  of  the  Employer. 


2.  Among  the  assets  of  the  Plan  are 
two  parcels  of  real  property  (the 
Properties)  located  in  a  residentially  and 
commercially  zoned  subdivision  of 
Kissimmee.  Florida,  a  suburb  of 
Orlando.  One  of  the  parcels  is 
unimproved  and  one  is  improved  with  a 
single-story  masonry  residence 
constructed  in  1955.  The  Plan  acquired 
the  Properties  in  1978  and  1979  from 
parties  unrelated  to  the  Plan  for  cash  in 
the  amount  of  S40.000.  The  Trustee 
represents  that  the  Properties  were 
originally  purchased  for  their  rental 
income  potential,  due  to  their  proximity 
to  major  tourism  centers  in  Florida.  The 
Properties  have  been  rented  for  short 
terms  to  unrelated  parties  in  the  tourist 
lodging  market.  Since  the  Properties 
were  purchased  for  the  Plan,  the 
surrounding  area  has  experienced 
dramatic  growth  in  hotel  and  motel 
space,  and  the  rental  income  potential  of 
the  Properties  has  declined 
substantially.  Including  the  Properties, 
the  Plan  is  substantially  invested  in  real 
property,  and  the  Trustee  has 
determined  that  the  Plan  must  reduce  its 
real  property  investments  in  order  to 
attain  sufficient  liquidity  to  meet 
upcoming  obligations  to  beneficiaries.  In 
order  to  provide  the  Plan  with  sufficient 
liquidity,  and  because  of  adverse  market 
conditions  affecting  the  Properties' 
income  potential,  the  Trustee  is 
requesting  an  exemption  to  permit  the 
Trustee  and  his  wife.  Iris  D.  Larson 
(♦ogether,  the  Larsons),  to  purchase  the 
Properties  from  the  Plan. 

3.  The  Larsons  will  purchase  the 
Properties  from  the  Plan  for  cash  in  the 
amount  of  the  Properties'  appraised  fair 
market  value  on  the  date  of  such  sale. 
As  of  November  21. 1934,  the  Properties 
had  a  total  fair  market  value  of  S72.500. 
according  to  Thomas  W.  Bledsoe,  MAI 
(Bledsoe),  an  independent  professional 
real  estate  appraiser  located  in  Winter 
Park.  Florida.  Bledsoe's  app.-aisal  will 
be  updated  as  of  the  date  of  the 
proposed  sale  to  reflect  any  increases  in 
the  Properties'  fair  m.arket  value  since 
the  appraisal  of  November  21, 1984.  The 
Larsons  will  pay  all  fees  and  attendant 
costs  of  the  sale  transaction. 

4.  The  proposed  sale  of  the  Properties 
by  the  Plan  to  the  Larsons  has  been 
reviewed  and  evaluated  by  Owen  L. 
Cox  (Cox),  Vice  President  of  the 
Southeast  Bank.  N.A.  (the  Bank),  located 
in  Orlando,  Florida,  which  will  act  as  an 
independent  fiduciary  on  behalf  of  the 
Plan  with  respect  to  the  proposed  sale  of 
the  Properties  to  the  Larsons.  Cox 
represents  that  the  Bank  does  not  have 
any  commencal.  financial  or  business 
relationship  with  the  Larsons  or  with  the 
Employer  and  that  he  has  examined  all 
appropriate  records  and  performed  such 


inspections  and  checks  necessary  to 
make  an  informed  determination  as  to 
whether  the  proposed  transactions 
would  be  in  the  best  interests  and 
protective  of  the  participants  and 
beneficiaries  of  the  Plan.  In  addition  to 
determining  the  appropriateness  of  the 
proposed  transaction,  the  Bank  will  also 
represent  the  Plan  in  the  consu.mmation 
of  the  sale  to  ensure  that  the  transaction 
proceeds  on  the  terms  and  conditions  as 
proposed  herein.  Cox  represents  that  it 
is  the  opinion  of  the  Bank  that  the 
proposed  sale  of  the  Properties  by  the 
Plan  to  the  Larsons  as  proposed  herein 
would  be  in  the  best  interests  of  the 
participants  and  beneficiaries  of  the 
Plan  for  the  following  reasons:  As 
proposed,  the  Plan  will  not  incur  the 
sale  costs,  commissions  and  fees  which 
the  Plan  could  expect  to  pay  in  a 
standard  commercial  transaction  at 
arm's  length  with  an  unrelated  party. 
The  Plan  is  heavily  illiquid  at  the 
present  time  and  the  proposed 
transaction  will  provide  the  Plan  with 
cash  which  is  needed.  The  Plan's 
disposal  of  the  Properties  will  enable 
the  Plan  to  invest  in  assets  with  a  more 
stable  and  less  speculative  appreciation 
potential  than  is  provided  by  the 
Properties.  Finally,  Cox  notes  that  the 
Properties'  income  yield  to  market  has 
averaged  approximately  4.5  percent  for 
the  past  six  years  and  that  the  proceeds 
of  this  proposed  sale  could  be 
reinvested  to  provide  a  higher  income 
yield  in  the  securities  market. 

5.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because:  (1)  The  Plan's  interests 
in  the  proposed  transaction  will  be 
represented  by  an  independent 
fidicuary,  the  Bank,  which  has 
determined  that  the  transaction,  as 
proposed,  will  be  in  the  best  interests  of 
the  participants  and  beneficiaries  of  the 
Plan;  (2)  the  Plan  will  not  incur  the  costs, 
commissions  and  fees  which  it  could 
expect  in  an  equivalent  transaction  in  a 
standard  commercial  context  with  an 
unrelated  party;  (3)  the  proposed 
transaction  will  enable  the  Plan  to 
obtain  sufficient  liquid  assets  to 
overcome  its  present  heavy  illiquidity; 
and  (4)  the  proposed  transaction  will 
enable  the  Plan  to  invest  in  other  assets 
with  better  appreciation  potential  and  a 
higher  yield. 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 
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Key  Banks  Inc.  Pension  Plan  Trust  (the 
Plan)  Located  in  Albany.  New  York 

lApplication  \o.  D-58:5) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  of  a  parcel  of  land 
(the  Land]  by  the  Plan  to  Key  Bank  N.A., 
an  affiliate  of  Key  Banks  Inc.  (Key 
Banks),  the  sponsor  of  the  Plan; 
provided  that  the  sales  price  of  the  Land 
is  not  less  than  its  fair  market  value  as 
of  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  approximately  4.200  participants. 
As  of  December  31, 1983,  the  Plan  had 
total  assets  of  approximately  $42 
million.  The  Plan's  committee,  which 
principally  consists  of  officers  of  the 
sponsor  or  its  affiliates,  is  responsible 
for  investment  decisions  regarding  Plan 
assets.  The  Key  Trust  Company,  an 
affiliate  of  the  Plan  sponsor,  serves  as 
the  trustee  of  the  Plan.  Key  Banks  is  a 
multi-bank  holding  company  which 
provides  banking  and  related  financial 
services  throughout  a  major  portion  of 
New  York  State. 

2.  In  October,  1971.  National 
Commercial  Bank  and  Trust  Company 
[(National  Commercial),  now  known  as 
Key  Bank  N.A.]  conveyed  certain  vacant 
land  (the  Land)  known  as  52-56  State 
Street  and  3-19  Green  Street  in  Albany, 
New  York  to  the  predecessor  trust  to  the 
Plan.  The  Land  is  adjacent  to  the  bank's 
main  office  located  at  60  State  Street. 
Concurrent  with  the  sale  the  Plan  leased 
the  Land  back  to  National  Commercial 
for  a  term  of  99  years  commencing 
November  1, 1971.  The  ground  lease 
provides  for  an  annual  rental  of  864,439 
and  is  "triple  net"  providing  that  the 
lessee  pay  all  costs  and  expenses 
associated  with  the  Land. 

Between  1971  and  1973.  a  new 
building  was  constructed  on  the  Land  by 
National  Corrimercial.  Pursuant  to  an 
amendment  to  the  ground  lease  dated 
April  2,  1973,  the  ownership  of  the 
building  was  confirmed  in  the  lessee 
until  the  "expiration"  day  of  the  lease. 
After  a  succession  of  various  mergers 
and  consolidations  involving  the  Plan 


and  the  Plan  sponsor,  the  Plan  has 
retained  its  ownership  of  the  Land  and 
Key  Bank  N.A.  has  retained  its 
ownership  of  the  building. 

3.  The  Land  continues  to  be  leased  to 
Key  Bank  N.A.  pursuant  to  the  original 
ground  lease.  The  applicant  represents 
that  the  lease  of  land  was  provided 
relief  until  July  1.  1984  pursuant  to  the 
transitional  rules  contained  in  section 
414(c)(2)  of  the  Act.'  Effective  May  1. 
1984,  the  ground  lease  was  amended 
and  pro\  ided  for  an  increase  in  annual 
rental  under  the  ground  lease  to  S75,330 
Mr.  Edward  DeL.  Palmer,  MAI,  CRE.  an 
Albany.  New  York  real  estate  appraiser, 
has  determined  that  such  rental  is  the 
fair  rental  value  for  the  Land.  On  June 
25,  1984,  the  ground  lease  was  amended 
whereby  the  Land  was  transferred  to  a 
separate  trust  to  be  administered  by  Mr. 
Palmer.  The  applicant  represents  that  it 
will  pay  all  applicable  excise  taxes  with 
respect  to  the  leasing  of  the  Land 
beyond  June  30,  1984,  within  30  days 
from  the  date  a  final  exemption  on 
behalf  of  the  Plan  is  published  in  the 
Federal  Register. 

4.  The  applicant  seeks  an  exemption 
to  allow  the  Plan  to  sell  the  Land  to  Key 
Bank  N.A.  at  its  appraised  fair  market 
value.  The  applicant  represents,  under 
general  principles  of  law  and  case  law 
in  New  York  pertaining  to  the  question 
of  merger  of  title  of  the  building  with  the 
Land,  that  the  expiration  of  the 
transitional  rules  under  section  414(c)(2) 
of  the  Act  has  not  resulted  in  the  Plan 
having  title  to  the  building.  In  this 
regard,  the  applicant  states  that  the 
intent  of  the  parties  since  1973  has  been 
to  create  a  system  of  separate 
ownership  of  the  Land  and  the  building. 
The  applicant  further  represents  that  the 
ground  lease  did  not  "expire"  as  such 
word  is  construed  under  the  terms  of  the 
ground  lease  upon  the  ending  of 
transitional  relief  under  section  414(c)(2) 
of  the  Act. 

5.  Mr.  Palmer  appraised  the  Land  and 
determined,  as  of  March  1.  1984,  that  the 
Land  had  a  fair  market  value  of 
$857,000.  Mr.  Palmer  updated  his 
appraisal  in  October,  1984,  and 
determined  that  the  Land  s  fair  market 
value  remained  the  same.  Mr.  Palmer 
further  stated  that  his  appraisals 
determining  the  above  value  took  into 
consideration  the  fact  that  the  Land  is 
located  adjacent  to  Key  Bank  N.A.'s 
main  office,  and  that  the  owner  of  the 
improvement  (Key  Bank  N.A.)  will  owh 
the  entire  fee  after  purchase  of  the  I^nd. 


'  ITie  Department  expresses  no  opinion  herein  us 
10  whether  the  lea»e  of  the  L.and  by  the  Plan 
SHtisned  the  conditions  of  section  414lc)(2)  of  the 
Act. 


The  Plan  will  not  incur  any  expenses  in 
connection  with  the  sale  of  the  Land. 

6.  The  applicant  represents  that  the 
sale  of  the  Land  will  enable  the  Plan  to 
dispose  of  an  illiquid  asset  for  cash.  The 
sale  will  also  enable  the  Plan  to 
disengage  from  a  continuing  prohibited 
transaction  and  use  the  proceeds  of  the 
transaction  to  reinvest  in  other 
investment  vehicles. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  of  section 
408(a)  of  the  Act  because  (a)  the  sale 
will  be  a  one-time  transaction  for  cash; 
(b)  the  Land  will  be  sold  at  its  fair 
market  value  as  determined  by  an 
independent  appraiser;  (c)  the  applicant 
will  pay  all  applicable  excise  taxes  with 
regard  to  the  continued  leasing  of  the 
Land;  and  (d)  the  Plan  will  not  incur  any 
expenses  in  connection  with  the  sale  of 
the  Land. 

For  Further  Information  Contact:  Mr. 
David  Stander  of  the  Department, 
telephone  (202)  523-8881  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  soiely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan:  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  theAct  and/or  the  Code, 
including  statutory  or  administrative 
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exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
vvhether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
grantpd.  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

SiRnnd  at  Washmuton.  IDC,  ihjg  22nd  day 
of  March,  19«5. 
Robert  ].  Doyle, 

l)fpul\  Assistant  AJministratorfor 
RegtiJntions  and  Interpretations.  Office  of 
Pension  and  Welfare  Benefit  Programs.  U.S. 
Department  of  Labor 

iFR  Doi    aV7168  Filt^d  3-25-fl,5  8:4,')  am) 

BILUNG  COOe  4S10-29-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Review  of  the  Significant  Actions  of 
the  Office  of  Personnel  Management 
During  CY  1984;  Call  for  Comments 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Notice  of  review  uf  the 

significant  actions  of  the  Office  of 

Personnel  Management  During  CY  1984; 

call  for  comments. 

summary:  5  U.S.C.  1209(b)  requires  the 
Board  to  review  annually  the 
"significant  actions"  of  the  Office  of 
Personnel  Management  (OPM)  and 
report  to  the  Congress  and  the  President 
on  whether  those  actions  are  in  accord 
with  merit  system  principles  and  free 
from  prohibited  personnel  practices.  The 
Board  is  now  beginning  its  review  of 
OPMs  significant  actions  during  1984. 
This  Notice  explains  the  Boards  study 
and  invites  public  comment  on  OPM 
programs  and  activities  during  Calendar 
Year  1984. 

DATE:  Comments  must  be  received  on  or 

before  April  23.  1985. 

AOCRESS:  Comments  should  be  made  in 
writing  and  sent  to  the  Office  of  Merit 
Systems  Review  and  Studies.  Merit 
Systems  Protection  Board.  Room  836. 
1120  Vermont  Avenue  NW., 
Washington,  DC  20419.  Attention: 
Dennis  L.  Little,  Director. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Harry  C.  Redd  111.  Office  of  Merit 
Systems  Review  and  Studies,  Merit 
Systems  Protection  Board.  Room  836, 
1120  Vermont  Avenue  NW.. 
Washington,  DC  20419,  (202)  653-7208. 


SUPPLEMENTARY  INFORMATION: 

(a)  Bacligmund.  The  Civil  Service 
Reform  Act  of  1978  established  a  series 
of  positive  merit  principles  (5  U.S.C. 
2301)  and  prohibited  personnel  practices 
(5  U.S.C.  2302)  to  govern  the  conduct  of 
personnel  management  in  the  Federal 
Government.  The  Merit  Systems 
Protection  Board  is  responsible  for 
protecting  the  public  interest  in  a  civil 
service  administered  in  accord  with 
these  merit  objectives  and  free  from 
improper  practices.  The  Board  does  this 
by  adjudicating  employee  appeals, 
acting  on  actions  brought  by  the  Special 
Counsel,  conducting  special  studies  of 
the  civil  service  and  other  merit 
systems,  and  reviewing  the  regulations 
and  significant  actions  of  OPM.  The 
Office  of  Merit  System.  Review  and 
Studies  (MSRS)  lias  principal 
responsibility  within  the  Board  for  merit 
systems  studies  and  OPM  oversight 
including  the  annual  report  on  OPMs 
significant  actions. 

(b)  What  is  a  "Significant  Actions 
Report"?The  law  allows  the  Board 
substantial  discretion  to  determine 
which  actions  of  OPM  are  "significant" 
to  the  merit  system  in  any  given  year.  In 
exercising  its  discretion  as  to  which 
actions  of  OPM  it  will  report  on,  the 
Board's  priorities  are: 

(1)  To  examine  any  OPM  policy  or 
program  which  might  conflict  with  one 
of  the  statutory  merit  principles  or  cause 
or  contribute  to  the  commission  or  a 
prohibited  personnel  practice; 

(2)  To  evaluate  the  extent  to  which 
other  major  decisions  made  or  actions 
taken  by  OPM  are  in  accord  with  and 
promote  the  merit  principles;  and 

(3)  To  consider  technical  questions  of 
personnel  management,  budget 
questions,  or  questions  relating  to 
internal  OPM  administration  only  to  the 
extent  that  they  are  relevant  to  making 
judgments  on  the  broader  merit  systems 
issues  described  above. 

(c)  Public  Comment  on  Significant 
Actions.  The  Board  invites  any 
interested  person  or  organization  to 
comment  on:  Which  actions  of  the  OPM, 
in  their  opinion,  during  Calendar  Year 
1984  were  "significant"  for  the  merit 
system:  and  whether  those  actions  were 
consistent  with  the  merit  systems 
principles  and  free  from  prohibited 
personnel  practices. 

Although  comments  are  invited  on 
any  action  taken  by  OPM  during  1984, 
comments  should  be  germane  to  the 
Board's  mandate  as  described  in  (b) 
above.  In  addition,  the  Board  invites 
comments  on  the  following: 

(1)  Recruitment  and  Retention  of  a 
Quality  Federal  Work  Force. 

The  Board  is  especially  interested  in 
the  following  issues: 


— Whether  agencies  are  exeriencing 
difficulty  in  advancing  beyond  the 
GS-7  level  those  employees  initially 
hired  at  the  GS-5  or  7  entry  level 
under  the  Schedule  B  authority  which 
has  temporarily  replaced  the 
Professional  and  Administrative 
Career  Examination  (PACE). 

— The  extent  to  which  internal  staffing 
procedures  are  being  used  as  an 
alternate  source  for  entry  level 
employees  in  professional  and 
administrative  careers: 

— The  potential  impact  of  the  recently 
announced  expansion  of  delegated 
temporary  hiring  authority  (Federal 
Personnel  Manual  Letter  316-21); 

— The  impact  of  recent  changes  to  the 
Senior  Executive  Service  bonus 
system: 

—The  efficacy  of  SES  Candidate 
Development  Programs: 
— The  potential  impact  of  a  pay  freeze 

or  cut  on  Federal  recruitment  and 

retention;  and 

— The  attitude  of  selected  college 
students  towards  the  Federal 
Government  as  a  potential  employer. 

(2)  Persona!  Management  Evaluation. 
In  October.  1983  OPM  redesigned  its 
method  of  conducting  personnel 
management  evaluation.  The  stated 
purpose  of  this  change  was  to  enable 
OPM  to  make  Govemmentwide 
decisions  based  on  statistically  sound 
data  collected  from  a  random  sample  of 
agency  installations.  The  Board  invites 
comment  on  the  effect  during  1984  of 
OPMs  new  personnel  management 
evaluation  system  on  agency  resources, 
merit  principles,  and  Govemmentwide 
personnel  policy-making,  as  well  as  on 
OPMs  ability  to  carry  out  its 
compliance  responsibility  stated  in  5 
U.S.C,  1103(a)(5)  and  1104(b), 

(3)  Containment  of  the  "Grade  Bulge". 
The  Board  plans  to  examine  the  effect  of 
joint  OPM-OMB  efforts  to  reduce  the 
number  of  GS  and  equivalent  positions 
at  grades  11-15 

Comments  on  the  impact  of  this  effort 
are  welcomed,  with  particular  attention 
to  how  it  effects  attraction  and  retention 
of  employees  and  the  effect,  if  any,  that 
contracting  out  has  had  on  this  effort, 

(d)  The  Board  will  protect  the  identity 
of  persons  submitting  comments  and  the 
confidentiality  of  such  comments  to  the 
extent  permitted  by  law 

Dated:  March  20,  1985 

For  the  Board. 
Heri>ert  E.  FJlingwood, 
Chairman. 
[FR  Doc.  85-7191  Filed  3-25-85;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 
Advisory  Panel  for  Ecology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  92-^63,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Ecology. 

Date  and  time:  April  11  &  12.  I98&— 8:30 
a.m.  to  5:00  p  m  each  day. 

Place:  Room  1141.  National  Science 
Foundation.  1800  G  St  .  NW.,  Washi.igton. 
n.C.  20550. 

Type  of  meeting:  Closed- 
Contact  person:  Dr  Patrick  W.  Flanagan. 
Program  Director,  Ecology  (202)  357-9734, 
Room  1140.  National  Science  Foundation, 
Was.hington,  DC.  20550, 

Purpose  of  Panel:  To  provide  advice  and 
recom.mendations  concerning  support  for 
research  in  ecology. 

Agenda  Review  and  evaluation  of  research 
proposals  and  projects  as  part  of  the 
selection  process  of  awards 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  mform.aticn  concerning 
mdividuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(61  fo  5  U.S.C,  552b(c).  Govemmenl  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub,  L  92^63  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director.  .\SF,  on  July 
6.  1979. 

M.  Rebecca  Winkler, 

Committee  Managetr.ent  Officer. 

March  21,  1985. 
(FR  Doc  85-7120  Filed  3-U5-85;  8:45  am) 

BILLING  CODE  755S-01-«I 


Advisory  Panel  tor  History  and 
Philosophy  of  Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub,  L,  92^63,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  lor  History  and 
Philosophy  of  Science. 

Date  and  time:  April  11.  12, 13. 1985.  From 
9:00  am  to  5:00  pm. 

Place:  Room  523,  National  Science 
Foundation,  1800  G  Street,  NW,  Washington. 
D,C.  20550. 

Type  of  meeting:  Closed. 

Contact  person:  Dr  Ronald  |  Overmann, 
Program  Director,  History  and  Philosophy  of 
Science  Foundation,  Washington,  D  C.  20550, 
telephone  (202)  357-9677. 

Purpose:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  History  and  Philosophy  of 
Science. 


Agenda,  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(cl,  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  fo  provisions 
of  section  10(d)  of  Pub.  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director.  NSF.  on  July 
6,  1979. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

March  21.  1985. 

(FR  Doc.  85-7121  Filed  3-25-85;  8:45  am) 

BILLING  COOE   75iS-01-ll 


Advisory  Panel  for  Ocean  Sciences 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  as  amended. 
Pub.  L  92-i63.  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Ocean  Sciences 
Research. 

Date  and  time:  April  16. 17.  and  18.  1985: 
16 — 9  am.  to  6  p.m;  17 — 8:30  to  6  p.m:  18 — 8:30 
to  5  p.m. 

Place:  Rooms  421.  510 A.  536.  602-L.  62a 
1242A.  &  1242B.  Ndtionai  Science  Foundation. 
1800  G  Street,  .NW..  Washington.  DC  20550. 

Type  of  meeting:  Closed. 

Contact  person  Dr.  Robert  E.  Wall,  Head. 
Ocean  Sciences  Research  Section.  Room  611, 
National  Science  Founddtion.  Washington. 
DC  20550,  telephone  (202)  35"-7924. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  Oceanography. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  use.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
.Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub  L.  92-463  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 


detemunation  b\  the  Director.  NSF.  on  July  a 
1979 

M.  Rebecca  Winkler, 

Con:r.uttee  Management  Officer 
March  21, 1985. 

(FR  Doc  85-71 18  Filed  »-25-85;  8:45  am) 
BILUNG  COOE  755S-01-M 


Advisory  Panel  for  Psychoblology; 
Meeting 

in  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-i63, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

.Name:  Advisory  Panel  for  Psychobiology. 

Date  and  time:  April  17-19, 1985,  8:30 
a  m. — 5:00  p.m.  each  day. 

Place:  National  Science  Foundation,  1800  G 
Street,  NW  .  Room  540.  Washington,  D.C. 

Type  of  Meeting  Part  Open — Open  April 
18— 10:(K)  a.m--12:00  noon.  Closed  April  17— 
8:30  a.m  -5:00  p  m:  Closed  Apn!  18 — 8:30 
a.m.-10:00  am,  and  1:00  p.m -5.00  p  m.: 
Closed  April  19—8,30  a,m.-5:00  p.m. 

Contact  person:  Dr  Fred  Stollnitz.  Program 
Director,  Psychobiology  Program.  Room  320, 
National  Science  Foundation,  Washingt;.,n, 
DC.  20550.  Telephone  (202)  :i57-7949 

Summary  minutes  May  be  obtained  from 
the  contact  person  as  listed  above. 

Purpose  of  panel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  psychobiology 

Agenda:  Open— April  18.  10:00  a.m.-12:U0 
noon.  General  discussions  of  research  trends 
and  opportunities  in  psychobiology 

Closed — to  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals 
These  matters  are  within  exemptions  (4)  and 
(6)  of  use  552b(c).  Government  in  the 
Sunshine  Act, 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  lOid)  of  Pub.  L  92-463.  The 
Committee  .Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  b\  the  Director.  .\SF,  on  July 
19~9 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

March  21   1985. 

[FR  Doc.  85-7716  Fiied  3-25-85,  8:45  am] 

BILLING  COOE  75SS-01-M 


Advisory  Panel  for  Regulation  and 
Policy  Analysis;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
as  amended,  the  National  Science 
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Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  R»jKiil<it>on  and 
Policy  Analysis. 

Type  of  Meeting:  Clused 

Uate  and  Time  .April  12,  1SW.S.  8:()0  a.m.  to 
ii:(K)  p.m 

Plane  Naliunal  Sf.ienie  Fournidlion,  IBtX)  G 
Street,  NW  ,  Room  540.  VVashinaton  D.C. 
20550,  Room  628, 

Contact  person:  Laurence  C.  Kosenberjj, 
Program  Director,  National  Science 
Foundation.  Room  .5,)5— Phone  (202)  ,t,S7-7417. 

Purpose  of  panel:  To  provide  advice  and 
recommedations  concerning  research  in 
Regulation  cnui  Policy  .Analysis 

Agenda:  Closed;  to  review  and  evaluate 
research  proposals  <is  part  of  the  selection 
process  for  .jwards 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  ot  a  piopnetary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries: 
and  personal  infornidlion  concerning 
individuals  associated  with  the  pr'jposal. 
1  hese  matters  are  within  evemptions  (4)  and 
(fi|  of  U,S.C.  552b{c),  Governrnt-nl  in  the 
Sunshine  Act 

Authority  to  close  meetin^:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d|  of  Pub   I.,  92-to,i,  The 
Committee  .Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  director.  N'SF  on  July  6. 
1979. 

Man  h  21    19H5 

M.  Ret>ecca  Winkler, 

CAimnutipv  ManiT^enwnt  Officer. 

|KR  Uoc  8.5-7-17  Filed  :<-2.5-fl5;  8:4,5  .im| 

BILLING  COOe  7SS&-01-M 


Advisory  Panel  for  Systeinatic  Biology; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Comniitteo  Act,  as  amended. 
Puh,  L  92-463,  the  .National  Science 
Foundation  announces  the  fnljowinj^ 
meeting: 

Name:  Advisory  Panel  for  Systematic 
Biology 

Date  and  lime:  April  15  &  16.  1985 — 8;:il) 
am  to  5:(X1  p.m.  ea(  h  day. 

Place   Room  1141.  National  Science 
Foundation,  1800  G  St  ,  NW.,  Washington. 
HC  2i).5,')0, 

Type  of  Meeting:  Closed 

('ontact  person:  Di    j.imes  K  Roilman, 
Progr.im  Oireclor  Svslematu:  Biologv  (2(12) 
357-9588,  Room  1140.  N.ilional  Science 
Foundation.  W.ishinston,  0  ('.  20,5.50. 

f\irpose  of  panel:  T.)  provide  advice  and 
recommendations  concerning  support  for 
research  in  systematic  biology. 

Agenda    Review  and  evaluation  of  research 
proposals,  and  proiecis  as  part  of  the 
selection  process  of  awards. 

Reason  for  closing:  The  propos.ils  being 
reviewed  include  inforni.jlion  of  a  proprietary 
of  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries; 
and  personal  information  concerning 


individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  5.52(c).  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Office  pursuant  to  provisions  of 
secbon  10(d|  of  Piib.  L.  93-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director.  NSF,  on  July 

6,  1979 

M.  Rebecca  Winkler, 

Cii.'iiinittfin  SlaiWjiemunt  Officer. 

March  21,  1985. 

|FR  Doc,  8.5-71 19  Filed  3-25-«5;  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION  j 

lOocket  No.  50-2611 

Carolina  Power  &  Ligtit  Company  (H. 
B.  Robinson  Unit  No.  2);  Exemption 


The  Carolina  Power  and  Light 
Company  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-23 
which  authorizes  operBlion  of-the  II   B. 
Robinson  Plant,  Unit  No,  2.  This  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 
Orders  of  the  Commission  now  or 
herttafter  in  effect. 

The  facility  is  a  pressurized  water 
reactor  at  the  licensee's  site  located  in 
Darlington  County,  South  Carolina, 

11 

On  November  19. 1980.  the 

Commission  published  a  revised  Section 
10  CFR  50,48  and  new  Appendix  R  to  10 
CFR  Part  50  regarding  fire  protection 
featuies  of  nuclear  power  plants  (4.5  FR 
76602).  The  revised  §  50,48  and 
Appendix  R  became  effective  on 
February  17.  1981,  Section  50.48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  III 
of  Appendix  R  contains  fifteen 
subsections,  lettered  A  through  O.  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  tht  fire  protection 
features  at  a  nuclear  power  plant.  One 
of  these  fifteen  subsedtions  IIIO  is  the 
subject  of  this  exemption  request.  IH.O 
specifies  detailed  requirements  for  oil 
collection  system  for  ijeactor  coolant 
pumps. 

Ill 


flea 


By  letter  dated  November  16. 1980,  the 

licensee  informed  the  staff  that 
installation  of  a  fixed  fire  suppression 
system  had  been  completed  in  each 
reactor  coolant  pump  bay.  The  system 
was  based  on  proposed  NRC 


requirements  set  forth  in  Section  IILP  of 
a  proposed  Appendix  R  notice  in  the 
Federal  Register  on  May  29,  1980. 
Additii)n<il  information  was  provided  by 
letter  dated  November  26,  1980,  By  letter 
dated  January  19,  1981,  the  licensee 
requested  an  exemption  from  the 
requirements  of  Section  IIIO  of 
Appendix  R  to  10  CFR  Part  ,iO,  The 
request  was  supplement  by  letters  dated 
January  7.  1983,  July  ;iO,  1982.  June  7, 
1983,  lune  29,  1983  and  October  5,  1983, 
The  lune  7,  1983,  and  October  5,  1983 
letters  proposed  nKjdifications  for 
additional  fire  suppression  as 
alternatives.  This  does  not  meet  the 
technical  requirements  of  Appendix  R 
bei:ause  oil  collection  systems  for  the 
reactor  coolant  pumps  are  not  proviiJed, 
The  acceptability  of  the  alternative 
measures  are  discussed  below. 

IV 

The  containment  contains  three 
reactor  coolant  pumps  (A,  B  and  C), 
These  are  located  in  bays  (A.  B  and  C). 
These  bays  also  contain  safety  related 
cabling  for  the  reactor  coolant  loop 
instrumentation.  Bays  A  and  B  shaie  a 
common  ceiling;  Bay  C  is  isolated  from 
Bays  A  A  B  to  some  extent.  The  bays  are 
covered  by  removable  concrete  blocks. 
These  bhjcks  will  cause  the  plume  from 
annunmitigated  fire  to  be  diverted 
through  the  steam  generator  area.  This 
area  contains  safety  related  steam  flow 
instrumentation  sensing  lines 

Oil  spilled  m  Bay  A.  will  be  confined 
to  Bay  A;  however,  oil  spilled  in  Bays  B 
and  C  can  fltjw  to  adjacent  areas.  The 
foundation  for  the  reactor  coolant 
pumps  is  at  the  237,000'  le\el.  The 
foundation  for  the  steam  generators  is  at 
the  238.33'  level.  The  reactor  coolant 
pump  is  located  between  the  pressurized 
portion  of  the  oil  system  and  the  steam 
generator  supports,  and  serves  to  shield 
the  steam  generator  supports  in  the 
event  of  an  oil  system  rupture. 

The  major  combustible  in  each  bay  is 
the  200  gallons  of  oil  in  each  reactor 
coolant  pump. 

The  existing  fire  detection  system  in 
each  reactor  coolant  pump  bay  is  a  two- 
zone  detection  system.  One  zone 
consists  of  a  single  infrared  flame 
detector:  the  other  zone  consists  of  a  32.5 
'F  fixed-temperature  heat  detector. 
Activation  of  one  zone  of  detection 
sends  an  alarm  to  the  control  room; 
activation  of  the  second  zone  of 
detection  alarms  in  the  control  room 
also  opens  the  preaction  water  deluge 
valve  to  the  bay.  Both  detectors  are  wall 
mounted. 

The  existing  fire  suppression  system 
for  each  bay,  is  a  preaction  sprinkler 
system.  F,ach  bay  has  its  own  deluge 
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valve,  supply  header,  and  a  ring  header 
that  encircles  the  reactor  coolant  pumps 
at  elevation  239  feet  4  inches.  Each  of 
the  five  risers  off  the  ring  header  have 
three  220"  F  closed  head  side  wall 
sprinklers  at  approximately  240  feet,  245 
feet  and  252  feet  elevations.  These 
systems  are  design  to  meet  the  minimum 
residua!  pressure  and  flow  requirements 
ofNFPA-Std-15. 

The  suppression  system  ring  header 
piping  in  Bay  A  is  designed  to  withstand 
an  SSE.  while  Days  B  and  C  are 
designed  such  that  a  seismic  event 
would  not  impact  safely  related 
equipment  due  to  suppression  system 
rupture.  The  risers  are  restrained  to 
withstand  the  nozzle  reaction  forces. 
These  forces  are  greater  than  those 
anticipated  from  a  seismic  event. 

The  existing  containment  spray 
system  would  be  used  as  an  emergency 
back-up  to  the  bay  suppression  system  if 
necessary  to  cool  the  operating  level 
and  containment  annulus  outside  of  the 
RCP  bays. 

By  letter  dated  June  7, 1983.  the 
licensee  proposed  to: 

(1)  Provide  additional  ceiling  mounted 
heat  detectors  to  meet  the  spacing  and 
location  requirements  of  NFPA-STD- 
72E,  "Standard  on  Automatic  Fire 
Detectors". 

(2)  Replace  existing  closed  head 
sprinklers  with  special  open  water  spray 
nozzles  and  manual  actuation  from  the 
control  room. 

(3)  Construct  6  inch  dikes  at  the  231 
feet  elevation  in  Bay  B  and  Bay  C. 

(4)  Revise  operating  procedures  for 
the  containment  spray  system  to  allow 
its  operation  as  a  back  up  fire 
suppression  system  with  the  sodium 
hydroxide  valves  out. 

By  letter  dated  October  5.  1983,  the 
licensee  committed  to  maintain  an 
automatically  actuated  closed-head 
preaction  system  in  lieu  of  a  manually 
actuated  open-head  system. 

We  have  evaluated  the  fire  protection 
for  the  reactor  coolant  pump  lube  oil 
system  and  conclude  that  the  effects  of 
a  fire  in  an  RCP  Bay  will  not  prevent 
safe  shutdown  capability.  There  are  no 
components  within  the  RCP  Bay  that  are 
required  for  safe  shutdown.  The  effects 
of  any  fire  within  an  RCP  Bay  will  be 
prevented  from  affecting  the  safe 
shutdown  equipment  outside  the  RCP 
Bay  by  the  suppression  system  inside 
the  RCP  Bay  and  the  Containment  Spray 
System  outside  the  Bay. 

It  is  the  staffs  conclusion  that:  (1) 
Installation  of  a  reactor  coolant  pump 
oil  collection  system  in  this  facility 
would  not  significantly  enhance  fire 
safety,  and  (2)  the  existing  fire 


protection  system  in  the  Reactor 
Coolant  Pump  Bays  with  the  addition  of 
the  proposed  modifications  provides  an 
acceptable  level  of  safety  to  that 
achieved  by  compliance  with  the 
requirements  of  Section  III.O  of 
Appendix'  R  to  10  CFR  Part  50. 
Therefore,  the  licensee's  request  for  an 
exemption  should  be  granted. 

V 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  the  exemption  requested  by 
licensee's  letters  as  referenced  and 
discussed  in  III.  and  IV.  above  is 
authorized  by  law,  will  not  endanger  life 
or  property  or  the  common  defense  and 
security,  is  otherwise  in  the  public 
interest,  and  is  hereby  granted. 

Pursuant  fo  10  CFR  51.32.  the 
Commissioner  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(50  FR  10124,  March  13. 1985). 

A  copy  of  the  Safety  Evaluation  dated 
March  7, 1985,  related  to  this  action  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  D.C. 
and  at  the  local  public  document  room 
located  at  the  Hartsville  Memorial 
Library,  Home  and  Fifth  Avenues, 
Hartsville,  South  Carolina  29535.  A  copy 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  Attention:  Director.  Division 
of  Licensing. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda.  Maryland  this  20th  day 
of  March,  1985. 

For  the  Nuclear  Regulatory  Commission. 
Frank  ).  Miraglia, 

Deputy  Director.  Division  of  Licensing.  Offica 
of  Nuclear  Reactor  Regulation. 

|FR  Doc.  85-7141  Filed  3-25-85;  8:45  am) 
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Public  Service  Company  of  New 
Hampshire,  et  al.  (Seabrook  Station, 
Units  1  and  2);  Issuance  of  a  Director  s 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  decision 
pursuant  to  10  CFR  2.206  concerning  a 
Petition  dated  August  22,  1984  filed  by 
the  New  England  Coalition  on  Nuclear 
Pollution.  1  he  Petitioner  requested  that 
the  Commission  take  action  to  remedy 


alleged  violations  and  deficiencies 
associated  with  construction  of  the 
Seabrook  facility  by  a  number  of  electric 
comoanies  (licensees),  includinc  Public 
Service  Company  of  New  Hampshire 
(PSNH).  Specifically,  the  Petition 
contends  that  construction  activities 
underway  at  the  Seabrook  facility  are 
being  performed  to  violation  of  the 
terms  of  the  construction  permits  issued 
to  the  licensees  authorizing  construction 
of  the  Seabrook  facility.  The 
construction  permits  identified  PSNH  as 
the  sole  technically  qualified  entity 
responsible  for  construction  of  the 
Seabrook  facility.  The  Petition  alleges 
that  PSNH  is  no  longer  acting  in  that 
capacity  due  to  a  series  of  recent 
management  changes.  The  Petition  also 
alleges  violations  of  the  Commission's 
quality  assurance  (QA)  requirements, 
specifically,  10  CFR  Part  50.  Appendix  B. 
Based  on  these  alleged  violations  and 
deficiencies,  the  Petitioner  seeks 
immediate  suspension  of  construction  of 
the  plant  until  construction  permit 
amendments  have  been  obtained 
reflecting  the  management  changes 
which  have  occurred  at  Seabrook  and 
conformance  with  NRC  QA 
requirements  is  demonstrated. 

The  Petition  was  referred  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation  for  treatment  pursuant  to  10 
CFR  2.206  of  the  Commission's 
regulations  and  a  final  Director's 
Decision  has  been  issued  denying  the 
Petitioner's  request.  The  reasons  for  this 
denial  are  explained  in  the  '  Directors 
Decision  under  10  CFR  2.206"  (DD-85-3). 
which  is  available  for  inspection  in  the 
Commission's  Public  Document  Room, 
1717  M  Street  NW.,  Washington,  D.C. 
20555.  and  at  the  Local  Public  Document 
Room  at  the  Exeter  Public  Library,  Front 
Street,  Exeter,  NevN  Hdni,  shire  03883. 
A  copy  of  the  decision  will  be  filed 
with  the  Secretary  for  Commission 
review  in  accordance  with  10  CFR 
2.206(c).  As  provided  in  10  CFR  2.206(c), 
the  decision  will  become  the  final  action 
of  the  Commission  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  takes  review  of  the 
decision  within  that  time. 

Dated  at  Delhesda.  Maryland,  this  18  day 
of  March  1985. 

For  the  Nucienr  Regulatory  Commissfbn. 
Harold  R.  Denton, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc  85-7142  Filed  3-25-B5:  8:45  am| 
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INRC  Oocfcat  No*.  SO- 338  OLA-1,  SO-339 
OLA-1  (ASLBP  Docket  No.  8^481-01  LA)  I 

Virginia  Electric  &  Power  Co.  (North 
Anna  Powrer  Station,  Units  1  &  2); 
Order  '  Sctieduling  Hearing 

.VfHr(  h  19.  1985. 

The  evidentiary  hearing  will 
r.ommence  on  May  21,  1985  to  receive 
evidence  upon  Concerned  Citizens  of 
Louisa  County's  Consolidnled 
Contention  1  which,  for  the  reason.s 
alleged  therein,  opposes  an  amendment 
to  the  operating  license.  The  Applicant 
requests  that  this  amendment  l)e 
approved  to  permit  the  North  Anna 
Power  Station  to  receive  and  store  500 
spent  fuel  assemblies  from  the  Surry 
Power  Station. 

The  location  of  the  hearing  is   Room 
3()0.  U.S.  District  Court  for  the  Western 
District  of  Virginia.  255  West  Main 
Street,  Charlottesville,  Virginia  22fK)l. 

These  formal  evidentiary  healings, 
beginning  at  9:00  am   and  recessing  at 
6:00  p.m,.  will  continue  through  May  24, 
1985.  and,  if  necessary,  will  resume  on 
May  28  and  continue  through  Mav  31. 
1985. 

The  Applicant,  the  .\RC  Staff,  and  the 
Intervenor,  Concerned  Citizens  of 
Louisa  County,  shall  file  their  written 
direct  testimony  by  May  3.  1985,  Further, 
the  parties  are  to  confer,  and.  by  May 
3rd,  they  are  to  submit  lo  the  Board  a 
joint  list  of  proposed  exhibits,  which 
shall  set  forth  any  objections  to  the 
admissibility  of  any  proposed  exhibits, 
and  responses  thereto.  By  May  3rd,  any 
proposed  exhibits  which  are  not 
available  to  a  given  party  shall  be 
provided  to  that  party  and  a  copy  of 
each  proposed  exhibit  shall  be 
submitted  to  each  of  the  Board 
members. 

The  order  of  cross-examination  will 
be  as  follows:  after  the  Applicant's 
direct  testimony,  the  Intervenor  will  be 
the  first  to  cross-examine;  after  the 
Intervenors  direct  testimony,  the 
Applicant  will  be  the  first  to  cross- 
examine:  and.  after  the  Staffs  direct 
testimony,  the  Intervenor  will  be  the 
first  to  cross-examine. 

Limited  appearance  statements  will 
be  taken  between  9:00  a.m.  and  12  noon 
and  between  7:00  p.m.  and  10:00  p.m.  on 
May  21.  1984.  (The  evidentiary  hearing 
will  proceed  during  any  lulls  in  the 
taking  of  limited  appearance  statements 
between  9:00  a.m.  and  12  noon  on  May 
21st.)  Oral  limited  appearance 
statements  will  be  limited  to  five  (51 


'  The  lubslance  of  this  Order  wa.s  mad*'  known  lo 
1  iiMiisf  I  for  the  pHrlics  iliirin«  ,i  Iclcphonic 
confiTpm;?  call  initidleii  bv  the  Board  on  Marrh  15, 
1985  Counsel  dj^reed  Ihai  a  §  2  7.52  prehearing 
I  onlernere  would  not  b4'  necessary. 


minutes  each  but  writlen  statements 
may  be  submitted  without  limitdtion  on 
length. 

A  limited  appearance  statement  is 
presented  under  oath  and  is  not 
evidence — it  serves  to  alert  the  Board 
and  the  parties  to  areas  in  which 
evidence  need  be  adduced.  Those 
individuals  desiring  to  make  limited 
appearance  statements  should  promplty 
notify  Mr.  William  L.  Clements,  Chief, 
Docketing  and  Service  Branch,  Office  of 
the  Secretary  of  the  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555. 

The  public  is  invited  to  attend  the 
formal  evidentiary  hearing  as  well  as 
the  limited  appearance  sessions. 

Dated  at  Belhesda.  M.vylimd.  this  19th  day 
of  March.  1985. 

For  iho  Atomic  Siifc'v  iind  Licensing  Board. 
Sheldon  ].  Wolfe, 
Chairman.  AdministratiJf  ludgo. 
|FR  Dor  a.i-7U9  Killed  3-1:5-85:  8:45  .iml 
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Publication  of  Subagreement  No.  3 
Between  the  U.S.  NRC  and  the 
Washington  State  Energy  Facility  Site 
Evaluation  Council 

,  agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Publication  of  subagreement 
No.  3  between  the  US.  NRC  and  the 
Washington  State  Energy  Facility  Site 
Evaluation  Council, 


summary:  On  September  6. 1978.  an 

"umbrella  "  memorandum  of 
understanding  was  signed  by  the  NRC 
and  the  State  of  Washington,  providing 
principles  of  cooperation  between  the 
State  and  NRC  in  areas  of  concern  to 
the  St.ite. 

Subagreement  No.  3  identifies  specific 
areas  of  information  exchange  and 
cooperation  which  are  mutually 
acceptable  to  the  State  of  Washington, 
its  agent  the  Energy  Facility  Site 
Evaluation  Council  (EFSEC),  and  the 
United  States  Nuclear  Regulatory 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  Kunihiro,  Region  V.  U.S.  Nuclear 
Regulatory  Commission.  1450  Maria 
Lane,  Suite  210,  Walnut  Creek. 
California  94596.  (Telephone:  (415)  943- 

3714.) 

Dated  at  Walnut  Creel.  CA.  this  18lh  day 

of  March  1985.  • 

For  the  US.  Nuclear  Regulatory 
Commission. 

|ohn  B.  Martin. 

Ri'i;ional  Adnuntstmtar. 

|FR  Doc.  85-7138  Filed  3-  25-85;  8:45  am| 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  This  gives  notice  of  positions 
placiMl  or  revoked  under  Schedules  A.  B, 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI, 
Exceptions  from  the  Competitive 
Service 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Spencer,  (202)  (i32-tiO(K). 

SUPPLEMENTARY  INFORMATION:  The 

Oifice  ol  Personnel  Man.iocmcnt 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CKR 
Part  213  on  February  27,  1985  (50  PR 
802H),  Individual  authorities  established 
or  revoked  under  Schedule  A,  B,  or  C 
between  February  1.  1985  and  February 
28,  1985  appear  in  a  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  will  be 
published  as  of  June  30  of  iiach  \  e,ir 

Schedule  A 

No  Schedule  A  exceptions  were 
established  or  revoked  during  the  month 
of  February. 

Schedule  B 

The  following  exception  is 
established: 

Department  of  Labor 

Not  lo  exceed  110  positions  of 
Criminal  Investigator  (Special  ,'\genl)  in 
the  Office  of  Labor  Racketeering,  Office 
of  the  Inspector  General.  Effective 
February  5. 1985. 

Schedule  C 

The  following  exceptions  are 
established: 

Department  of  Agriculture 

One  Confidential  Assistant  lo  the 
Administrator.  Agricultural  Stabilization 
and  Conservation  Servic(>.  Effective 
F'ebruary  4,  1985. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Science  and 
Education.  Effective  February  4.  1985. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs.  Effective  February  4, 
1985. 
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One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Economics. 
Effective  February  4.  1985. 

One  Confidentia!  Assistant  to  the 
Chief.  Soi!  Conservation  Service. 
Effective  February  4.  1985. 

One  Confidential  Assistant  to  the 
Administrator,  Farmers  Home 
Administration.  Effective  February  4. 
1985. 

One  Secretary  (Typing)  to  the 
Administrator,  Rural  Electrification 
Administration.  Effective  February  4. 
1985. 

One  Confidential  Assistant  to  the 
Administrator,  Office  of  the 
Administrator.  Effective  February  5. 
1985. 

One  Special  Assistant  to  the 
Secretary.  Effective  February  19, 1985. 

One  Private  Secretary  to  the 
Administrator,  Agricultural  Marketing 
Service.  Effective  February  21,  1985. 

One  Private  Secretary  to  the 
Executive  Assistant  to  the  Secretary. 
Effective  February  22, 1985. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Administration. 
Effective  February  27,  1985. 

One  Confidential  Assistant  to  the 
Administrator,  Agricultural  Marketing 
Service.  Effective  February  28. 1985. 

Department  cf  Commerce 

One  Confidential  Assistant  to  the 
Director  of  Business  Liaison.  Effective 
February  5, 1985, 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Trade 
Administration.  Effective  February  8, 
1985. 

One  Confidential  Aide  to  the  Deputy 
Under  Secretary  for  the  Travel  and 
Tourism  Administration.  Effective 
February  13,  1985. 

One  Confidential  Assistant  to  the 
Director  of  Business  Liaison.  Effective 
February  13, 1985. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  the  Economic 
Development  Administration.  Effective 
February  13, 1985. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration.  Effective  February  13. 
1985, 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Africa, 
Near  East  and  South  Africa, 
International  Trade  Administration. 
Effective  February  19, 1985. 

One  Congressional  Liaison  Specialist 
to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  February  19, 1985. 

One  Confidential  Assistant  to  the 
Secretary,  Effective  February  20. 198.5. 


Department  of  Education 

One  Executive  Director, 
Intergovernmental  Advisory  Council  on 
Education  to  the  Deputy  Under 
Secretary  for  Intergovernmental  and 
Inter-agency  Affairs  Effective  February 
1. 1985. 

One  Personal  Assistant  to  the 
Director,  Regional  Liaison  Staff. 
Effective  February  5,  1985. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Legislation  and  Public 
Affairs.  Effective  February  27. 1985. 

Department  of  Energy 

One  Staff  Assistant  to  the  Under 
Secretary.  Effective  February  5, 1985. 

One  Staff  Assistant  to  the 
Administrator.  Energy  Information 
Administration.  Effective  February  11 
1985. 

One  Director.  House  Liaison  Di\ision, 
to  the  Associate  General  Counsel, 
Legislation,  Regulation  and 
Congressional  Affairs.  Effective 
February  15,  1985. 

One  Director,  Senate  Liaison  Division 
to  the  Associate  General  Counsel, 
Legislation,  Regulation  and 
Congressional  Affairs,  Federal  Energy 
Regulatory  Commission.  Effective 
February  15. 1985. 

One  Technical  Advisor  to  a  Member 
of  the  Commission,  Federal  Energy 
Regulatory  Commission.  Effective 
February  15,  1985. 

Department  of  Health  and  Human 
Services 

One  Special  Assistant  to  the  Chief  of 
Staff.  Effective  February  4, 1985. 

One  Confidential  Assistant  to  the 
Commissioner,  Administration  on  Aging, 
Office  of  Human  Development  Serv  ices. 
Effective  February  14, 1985. 

One  Special  Assistant  to  the  Senioc 
Advisor  to  the  Secretary.  Effective 
February  27,  1985. 

Department  of  Housing  and  Urban 
Development 

One  Special  Assistant  to  the  Regional 
Administrator/Regional  Housing 
Commissioner.  Effective  February  4, 
1985. 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Pubic  and  Indian 
Housing.  Effective  February  6. 1985. 

Department  of  Interior 

One  Press  Secretary  and  Director, 
Public  Affairs  to  the  Secretary.  Effective 
February  13, 1985. 

One  Staff  Assistant  to  the  Counselor 
to  the  Secretary.  Effective  February  13. 
1985. 

One  Staff  Assistant  to  the  Secretary. 
Effective  February  13. 1985. 


One  Staff  .Assistant  to  the  Secretary 
Effective  Februan,- 13,  1985. 

One  Staff  Assistant  to  the  Counselor 
to  the  Sfc,'t"ar\  Effective  February  13. 
1985. 

One  Staff  Assistant 
(Intergovernmental  Affairs)  to  the 
Assistant  to  the  Secretary  and  Director. 
External  .•\ffa;rs.  Effpctive  Fehruarv  13, 
1985. 

One  Confidential  Assistant  to  the 
Executive  Assistant  to  the  Secretary. 
Effective  February  13.  1985. 

One  Special  Assistant  to  the  Assistant 
to  the  Secretar>  and  D.rector,  Extemai 
Affairs.  Effective  February  13.  1985. 

One  Special  Assistant  to  the  Assistant 
Secretary  and  Director.  Extemai  Affairs 
Effective  Febnia.'-y  13. 1985. 

One  Special  Assistant  to  the  Diret  tor. 
Office  of  Surface  Nlining.  Effective 
February  19,  1985 

One  Confidential  ."XsSiStnr.t  to  the 
Secretary.  Effective  February  27. 1985. 

Department  of  Justice 

One  Missing  Children's  Program 
Coordinator  to  the  Administrator.  Office 
of  Juvenile  justice  and  Delinquency 
Prevention.  Effective  Febraary  5.  1985. 

One  Special  Assistant  to  the  Director, 
Bureau  of  Justice  Statistics,  Effective 
February  11, 1985. 

One  Staff  Assistant  to  the 
Commissioner,  Immigration  and 
.Naturalization  Service.  Effective 
February  22  1983. 

Department  of  Labor 

One  Private  Secretary  to  the  Deputy 
Under  Secretary  for  Intergo\  ernmental 
Affairs.  Effective  February  6. 1985. 

One  Regional  Representative  to  the 
Deputy  Under  Secretary  for 
Intergovernmental  .Affairs.  Effective 
February  11, 1985 

One  Special  Assistant  tu  the  Assistant 
Secretary  for  Mine  Safety  and  Health 
Administration.  Effective  February  25, 
1985. 

Department  of  State 

One  Member,  Policy  Planning  Staff,  to 
the  Chairman,  Policy  Planning  Council, 
Effective  February  11, 1985. 

One  Executive  Assistant  to  the 
Administrator,  Urban  Mass 
Transportation  Adminstration.  Effective 
February  1,  1985. 

Once  Special  Assistant  to  the  Deputy 
Assistant  Secretar>'  for  Policy  and 
International  Affairs.  Effective  February 
7. 1965. 

One  Special  Assistant  for 
Intergovernmental  Relations  to  the 
Administrator.  St.  Lawrence  Seaway 
Development  Corporation.  Effective 
February  14. 1985. 
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Department  of  the  Treasury 

One  Director.  Office  of  Business 
Affairs,  to  the  Assistant  Secretary  for 
Business  and  Consumer  Affairs. 
Effective  February  5,  1985. 

One  Staff  Assistant  to  the  Director  of 
the  Bureau  of  the  Mint.  Effective 
February  5.  1985 

Consumer  Pruduct  Safety  Commission 

One  Pubhc  Affairs  Specialist  to  the 
Supervisory  Public  Affairs  Specialist. 
Effective  February  1,  1935. 

One  Supervisory  Public  Affairs 
Specialist  to  the  Executive  Director. 
Effective  February  13.  1985. 

One  Special  Assistant  to  the 
Chairman.  Effective  February  22.  1985. 

One  Special  Assistant  (LeRalj  to  a 
Commissioner.  Effective  February  22, 
1985. 

Export-friport  Bank  o''  the  United  States 

One  Secretary  (Typing)  to  the 
President  and  Chairman.  Effective 
February  5,  1985. 

Federal  Emergency  Management 
Aiiency 

One  Director  of  Affairs  to  the  Director 
of  FEMA.  Effective  February  5,  1985. 

Federal  Hume  Loan  Bank  Board 

One  Congressional  Liaison  to  the 
Executive  Staff  Director  Effective 
February  4,  1985. 

One  Congressional  ReLitions  Officer 
to  the  Executive  Director  and  Chief  of 
Staff.  Effective  February  4.  1985. 

Federal  Labor  Relations  Authority 

One  Staff  Assistant  to  a  Member, 
Federal  Labor  Relations  Authority. 
Effective  February  13,  1985. 

Federal  Maritime  Commission 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  February  25. 
19,S5. 

Federal  Mediation  and  Conciliation 

Service 

One  Public  Affairs  Specialist  to  the 
Public  Affairs  Director.  Effective 
February  14.  1985. 

Federal  Trode  Commission 

One  Special  .Assistant  to  the  Director, 
Bureau  of  Economics.  Effective  February 
19.  1985 

Government  Printing  Office 

One  Congressional  Relations  Officer 
to  the  Legislative  Liaison  Officer. 
Effective  February  25,  1985. 


General  Services  Administration 

One  Staff  Assistant  to  the  Regional 
Administrator.  Region  L  Effective 
February  14,  1985. 

International  Trade  Commission 

One  Confidential  Assistant  to  the 
Chairwoman.  Effective  February  22, 
1985. 

National  Transportation  Safety  Board 

One  Confidential  Assistant  to  the 
Vice  Chairman.  Effective  February  15, 
1985.  1 

Office  of  Management  and  Budget 

One  Confidential  Secretary  to  the 
Assistant  Director  for  Legislative 
Affairs.  Effective  February  14, 1985. 

Office  of  Personnel  Management 

One  Special  Assistant  to  the  Chief, 
Office  of  Policy  and  Communications. 
Effective  February  15.  1985. 

One  Deputy  Assistant  Director  for 
Executive  Administrative  to  the 
Assistant  Director  for  Executive 
Administration.  Effective  February  15, 
1985. 

One  Supervisory  Legislative  Analyst 
to  the  Director  of  Congressional 
Relations.  Effective  February  15, 1985. 

One  Confidential  Assistant  to  the 
General  Counsel.  Effective  February  19, 
1985. 

One  Staff  Assistant  to  the  Deputy 
Assistant  Director  for  Executive 
Administration,  Office  of  Executive 
Administration,  Effective  February  22, 
1985. 

President's  Commission  on  White 
House  Fellows 

One  Associate  Director  to  the 
Director.  Effective  February  4, 1985. 

One  Staff  Assistant  to  the  Director. 
Effective  February  22,  1985. 

Small  Business  Administration 

One  Director  of  Women's  Business 
Ownership  to  the  Associate  Deputy 
Administrator  for  Special  Programs. 
Effective  February  19. 1985. 

One  Deputy  Assistant  Administrator 
for  Congressional  and  Legislative 
Affairs  to  the  Assistant  Administrator 
for  Congressional  and  Legislative 
Affairs.  Effective  February  21, 1985. 

One  Special  Assistant  to  the  Assistant 
Administrator  for  Congressional  and 
Legislative  Affairs,  ^"fective  February 
27,  1985. 


United  States  Information  Agency 

One  Special  Assistant  to  the 
Associate  Director  for  Program. 
Effective  February  20.  1985. 

One  Special  Assistant  (Private  Sector 
Programs)  to  the  Associate  Director  for 


Educational  and  Cultural  Affairs. 
Effective  February  25,  1985. 

Office  of  Personnel  Management. 

Donald  J.  Devine, 

Director 

[FR  Doc.  85-7025  Filed  3-25-65:  845  am] 

BILLING  CODE  632S-01-M 


Federal  Prevailing  Rate  Advisory 
Committee;  Open  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Co.mmittee 
Act  (Pub.  L.  92-463).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on: 

Thursday,  April  4.  1985 
Thursday,  April  11, 1985 
Thursday,  April  18, 1985 
Thursday,  April  25, 1985 

These  meetings  will  start  at  10  am. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building,  1900 
E  Street  NW.,  Washington,  D.C. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  com.posed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53.  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matte'-s  discussed  in 
these  caucuses  would  unacceptabiy 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  m.atters  being 
considered  and  would  disrapt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-4631  and '5  U.S.C. 
552b(c)(9j(B).  I'hese  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 
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Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary. 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee.  Room  1340, 1900  E  Street 
i\W..  Washington.  D.C.  20415,  (202)  632- 
9710. 
William  B.  Davidson,  |r^ 

Chairman.  Federal  Prevailing  Hate  Advisory 

Committee. 

March  13.  1985. 

(FR  Doc.  85-7102  Filed  3-25-85:  845  am) 

BILLING  COOC  «33S-<;1-M 


PENSJON  BENEFIT  GUARANTY 
CORPORATION 

Withdrawal  of  Request  for  Approval  of 
Special  Withdrawal  Uability  Rules; 
ILGWU  National  Retirement  Fund 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  withdrawal  of  request 

for  approval  of  special  withdrawal 

liability  rules  for  the  ILGWU  National 

Retirement  Fund. 


SUMMARV:  This  notice  advises  interested 
persons  of  the  withdrawal  of  a  request 
for  approval  of  special  withdrawal 
liability  rules  for  the  ILGWU  National 
Retirement  Fund  (the  "Plan").  Under 
section  4203(0  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended,  a  multiemployer  plan  may 
establish  special  liability  rules  if  the 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  finds  that  the  rules  apply  to  an 
industry  that  has  the  characteristics  that 
would  make  use  of  the  special  rules 
appropriate,  and  that  the  rules  would 
not  pose  a  significant  nsk  to  the  PBGC 
insurance  program.  On  February  22 
1983.  the  PBGC  published  (at  48  FR  7526) 
a  notice  of  pendency  of  a  request  from 
the  Plan  for  approval  of  special 
withdrawal  liability  rules.  The  effect  of 
this  notice  is  to  advise  interested 
persons  that  the  Plan  has  withdrawn  its 
request  for  approval. 
FOR  FlNtTHEII  INFORMATION  CONTACT: 
Thomas  Veal,  Director,  Corporate  Policy 
and  Regulations  Department  (611), 
Pension  Benefit  Guaranty  Corporations, 


2020  K  Street,  N.W.,  Washington,  D  C 
20006:  202-254-^833  (202-254-8010  for 
TTY  and  TDD).  (These  are  not  toll-free 
numbers.) 

Issued  at  Washington,  D.C,  this  20th  of 
March  1985, 

Charles  Tharp, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc  85-7157  Filed  3-25-65.  8  45  am) 

BILLING  CODE  770*-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

1  Release  No.  IC- 14431;  812-60291 

Bank  of  New  Zealand,  et  al.;  Notice  of 
Application  for  an  Order  For  an 
Exemption 

March  19.  1985 

Notice  is  hereby  given  that  the  Bank 
of  New  Zealand,  a  commerical  bank 
organized  under  the  laws  of  New 
Zealand  (the  "Bank")  c/o  Troland  S. 
Link,  Davis  Polk  &  Wardwell.  1  Chase 
Manhattan  Plaza,  New  'York,  New  York 
10005,  and  its  wholly-owned  subsidiary, 
BNZ  North  America  Inc.,  a  Delaware 
corporation  ("BNZNA"),  100  Tenth 
Street,  Wilmington,  Delaware  19801, 
(collectively,  "Applicants")  Hied  an 
application  on  January  22, 1985,  and  an 
amendment  thereto  on  February  20, 
1985,  for  an  order  of  the  Commission, 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act"),  exempting  Applicants  from  all 
provisions  of  the  Act  in  connection  with 
the  proposed  issuance  and  sale  of 
commercial  paper  in  the  United  States. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  complete  text  of  the  applicable 
provisions  thereof. 

The  application  states  that  the  Bank, 
is  the  only  wholly  locally-owned  trading 
bank  conducting  business  in  .New 
Zealand.  In  terms  of  business  volume, 
the  Bank  is  the  leading  bank  in  .New 
Zealand  and  had.  as  of  March  31,  1984. 
consolidated  total  assets  of  NZ  $6,681 
million.  The  Bank  provides  a  wide  range 
of  commercial  banking  and  related 
financial  services  in  New  Zealand  and 
overseas.  Subsidiaries  and  associated 
companies  of  the  Bank  provide 
financial,  installment  credit  and  leasing 
finance  services.  The  Bank  has  a 
network  of  385  branches  and  agencies 
located  throughout  New  Zealand. 

According  to  the  application,  the  Bank 
is  currently  licensed  to  operate  in 
Australia  with  nine  branches  therein 


providing  full  trading  and  savings  bank 
services  The  Bank  is  a  major 
shareholder  of  banks  in  Western  Samoa 
and  Fiji.  The  Bank  also  has  branch 
offices  in  New  York.  Fiji,  and  Singapore, 
an  agency  office  in  Los  Angeles  and  a 
representative  office  in  Tokyo.  The  Bank 
is  increasingly  active  in  arranging  and 
managing  international  financing, 
including  activities  in  the  collection  and 
discounting  of  bills  of  exchange. 
establishing  letters  of  credit,  remittance 
of  funds  and  trade  inquiry  services.  The 
Bank  maintains  correspondent  banking 
relationships  with  banks  in  all  major 
financial  centers  throughout  the  world. 

Applicants  state  that  the  Bank  of  New 
Zealand  Act  of  1979  ("Bank  Act ")  serves 
as  the  constitution  of  the  Bank,  and 
pursuant  thereto,  the  New  Zealand 
Minister  of  Finance  ("Minister") 
appoints  the  Bank's  Board  of  Directors. 
The  Board  is  required  to  give  effect  to 
directions  of  the  Minister  with  respect  to 
governmental  policy.  The  Bank  is 
subject  to  regulation  by  the  Reserve 
Bank  of  New  Zealand  ("Reserve  Bank"), 
the  central,  state-owned  bank  that 
implements  governmental  monetary- 
policy.  The  Bank  must  submit  monthly 
reports  to  the  Reserve  Bank  detailing 
principal  liabilities  and  assets,  and 
subject  to  Minister  approval,  may  be 
required  to  hold  certain  balances  or 
assets  with  the  Reserve  Bank,  The 
Reserve  Bank  may  also  direct  trading 
bank  policy  with  respect  to  advances, 
discounts  and  investments,  and  rates  of 
interest  or  discount. 

Applicants  state  that  pursuant  to 
section  8(a)  of  the  International  Baiik 
Act  of  1978.  the  Bank,  as  a  foreign  bank 
having  United  States  branches,  is 
subject  to  most  of  the  provisions  of  the 
Bank  Holding  Company  Act  of  1956. 
Accordingly,  the  Bank  "is  required  to  file 
with  the  Board  of  Governors  of  the 
Federal  Reserve  System  ( "Federal 
Reserve")  annual  reports  containing 
detailed  information  with  respect  to  the 
Bank  and  its  U.S.  subsidiaries,  including 
BNZNA.  The  Bank  and  BNZNA  are  also 
required  to  furnish  any  additional 
information  which  the  Federal  Reserve 
may  request.  Applicants  state  that 
BNZNA,  as  a  non-bank  subsidiary  of  a 
foreign  bank  having  United  States 
branches,  is  generally  restricted  to 
furnishing  services  to  or  performing 
services  for  the  Bank.  The  Federal 
Reserve  also  has  the  power,  under 
certain  circumstances,  to  terminate  the 
Bank's  control  of  BNZNA. 

According  to  the  application.  BNZNA 
was  organized  on  November  14. 1984;  ail 
of  its  capital  stock  will  be  purchased  for 
$10,000  by  the  Bank  and  credited  to  the 
Bank's  capital  account.  Applicants 
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represent  that  no  other  common  or 
capital  stock  will  be  issued.  The  Bank 
organized  BNZNA  to  provide  a  vehicle 
through  which  the  Bank  may  obtain 
short-term  funds  in  the  United  States 
through  the  sale  by  BNZNA  of  short- 
term  promissory  notes  of  the  type 
generally  referred  to  as  commerciil 
paper  (■"Notes"),  unconditionally 
guaranteed  by  the  Bank,  and  advancing 
the  proceeds  thereof  (to  the  extent  not 
applied  to  the  repayment  of  maturing 
Notes  or  the  payment  of  current 
expenses)  to  the  Bank  in  the  form  of 
short-term  deposits  or  loans 
("Advances").  Applicants  also  propose 
that  BNZNA  or  the  Bank  or  both  issue 
and  sell  other  debt  securities  from  time 
to  time  and  advance  the  proceeds 
thereof  to  the  Bank  in  a  manner  similar 
to  the  Notes.  The  Minister  has  duly 
given  consent  to  the  issuance  of  short- 
term  securities  by  BNZNA  and  the 
guarantee  by  the  Bank  of  all  obligations 
of  BNZNA. 

According  to  the  application,  the 
Notes  will  be  unsecured,  negotiable 
short-term  promissory  notes  of  prime 
quality,  issued  in  denominations  of 
Si .000,000.  and  sold  through  major 
United  States  commercial  paper  dealers 
to  institutional  investors  and  other 
entities  and  persons  who  normally 
purchase  commercial  paper.  Applicants 
state  that  the  terms  of  the  Notes  and 
Advances  are  intended  to  qualify  them 
for  the  exemption  from  registration 
requirements  under  section  3(a)(3)  of  the 
Securities  Act  of  1933  ("Securities  .Act"). 
Applicants  represent  that  prior  to 
issuance  of  the  Notes,  or  any  other 
future  issue  of  debt  securities  issued  by 
BNZNA  or  issued  or  guaranteed  by  the 
Bank  in  the  United  States,  the  Notes  or 
other  securities  will  have  received  one 
of  the  three  highest  investment  grade 
ratings  from  at  least  one  nationally 
recognized  investment  rating 
organization  and  that  special  United 
States  counsel  will  certify  that  such 
rating  has  been  received.  Provided, 
however,  no  such  rating  will  be  obtained 
if  United  States  counsel  is  of  the 
opinion,  having  considered  the  doctrine 
of  integration  referred  to  in  v  arious 
releases  and  no-action  letters  made 
public  by  the  Commission,  an  exemption 
from  registration  is  available  with 
respect  to  such  issue  under  Section  4(2) 
of  the  Securities  Act.  The  Notes  will  be 
direct  liabilities  of  BNZNA.  and  will 
rank  paripassu  among  themselves  and 
equally  with  all  other  unsubordinated 
indebtedness  of  BNZNA  and  superior  to 
the  rights  of  its  shareholders.  Applicants 
st.ite  that  the  Bank  will  unconditionally 
guarantee  the  Notes.  New  Zealand  law 
does  not.  according  to  the  application, 


provide  for  the  subordination  of  the 
indebtedness  represented  by  the 
guarantee  of  the  Bank  to  any  other 
unsecured  indebtedness  of  the  Bank. 
Applicants  state  that  purchasing  Notes 
will  be  the  equivalent  to  purchasing 
obligations  of  the  Bank  because  of  the 
Bank's  unconditional  guarantee. 

Applicants  propose  to  issue  and  have 
outstanding,  on  an  annual  average,  an 
aggregate  of  5150.000,000  in  Notes. 
Applicants  will  not  advertise  or  offer  the 
Notes  to  the  general  public,  and  BNZA 
will  not  issue  the  Notes  until  it  receives 
an  opinion  of  counsel  that  the 
circumstances  of  the  proposed  offering 
entitle  the  Notes  to  the  section  3(a)(3) 
exemption  of  the  Securities  Act. 
Applicants  do  not  request  Commission 
review  or  approval  of  the  opinion  of 
counsel.  Applicants  will  also  provide  to 
each  dealer  selling  the  Notes  sufficient 
information  to  prepare,  and  undertake  to 
ensure  that  such  dealer  will  provide 
each  offeree  of  the  Notes,  a 
memorandum  ("Memorandum")  which 
describes  the  respective  business  of  the 
Applicants  and  contains  the  most 
recently  available  financial  statements 
of  the  Bank  audited  in  accordance  with 
New  Zealand  auditing  practices. 
Applicants  also  undertake  to  include  in 
the  Memorandum  a  description  of  the 
differences  between  New  Zealand 
accounting  standards  and  GAAP  used 
by  United  States  banks.  The 
Memorandum  will  be  at  least  as 
comprehensive  as  those  customarily 
used  in  offering  commercial  paper  in  the 
United  States  and  will  be  updated 
periodically  to  reflect  material  changes 
in  either  Applicant's  business  or 
financial  status.  Applicants  expressly 
condition  receipt  of  the  Commission's 
exemptive  order  upon  compliance  with 
the  foregoing. 

According  to  the  application,  a  bank 
or  trust  company  having  an  office  in 
New  York  City  will  be  appointed  as 
issuing  agent  to  issue  the  Notes. 
Applicants  expressly  submit  to  the 
jurisdiction  of  New  York  State  courts 
and  United  States  federal  courts  sitting 
in  the  City  of  New  York  for  the  purpose 
of  any  suit,  action  or  proceeding  arising 
from  the  Notes  the  guarantee  of  the 
Bank  or  with  respect  to  the  offer  and 
sale  of  the  Notes  by  means  of  the 
Memorandum.  Applicants  will  also 
irrevocably  appoint  an  agent  to  accept 
service  of  process  in  any  such  action 
arising  from  the  Notes,  guaranty  or  use 
of  the  Memorandum  by  a  Noteholder 
and  instituted  in  any  state  or  federal 
court  by  a  Noteholder.  The  appointment 
will  be  irrevocable  until  all  amounts  due 
with  respect  to  the  Notes  have  been 
paid.  Applicants  state  that  such 


submission  to  jurisdiction  and 
appointment  of  process  agent  will  not 
affect  the  right  of  any  Noteholder  to 
bring  suit  in  any  court  which  would 
otherwise  have  jurisdiction  over  an 
Applicant  by  virtue  of  the  offer  and  sale 
of  Notes,  the  guarantee  by  the  Bank  or 
otherwise.  Applicants'  agents  for  the 
issuance  of  the  Notes  and  service  of 
process  will  not  be  trustees  for 
Noteholders  or  have  responsibilities  or 
duties  to  act  for  such  Noteholders  as 
trustee. 

Future  offerings  of  BNZNA's  debt 
securities  will  be  unconditionally 
guaranteed  by  the  Bank  and  the 
proceeds  thereof  will  be  deposited  with, 
or  loaned  to  the  Bank  for  use  by  it  or 
one  of  the  Bank's  subsidiaries.  No 
securities  will  be  offered  or  sold  by 
either  Applicant  unless  (1)  the  securities 
are  registered  under  the  Securities  Act; 
(2)  in  the  opinion  of  Counsel  an 
exemption  from  registration  is  available 
with  respect  to  such  offer  and  sale;  or  (3) 
the  staff  of  the  Commission  renders  a 
no-action  position  with  respect  to  the 
Securities  Act  if  such  securities  are  not 
registered.  Each  Applicant  undertakes  to 
provide  to  offerees  in  the  United  States, 
and  undertakes  to  ensure  that  any 
underwriter  or  dealer  through  whom 
they  offer  such  securities  will  provide, 
disclosure  documents  which  contain  the 
financial  statements  of  the  Bank  and 
which  are  at  least  as  comprehensive  in 
their  description  of  such  Applicant  and 
its  business  and,  in  the  case  of  any 
securities  issued  by  BNZNA,  in  their 
description  of  the  Bank  and  its  business, 
as  those  customarily  used  in  United 
States  offerings  of  such  securities. 
Applicants  will  also  appoint  an  agent  to 
accept  service  of  process  in  any  suit, 
action  or  proceeding  brought  on, 
respectively,  the  debt  securities  or  the 
guarantee  of  the  Bank  or  with  respect  to 
the  disclosure  documents  prepared  in 
conjunction  therewith  and  instituted  in 
any  state  or  federal  court  by  the  holder 
of  the  debt  securities.  Applicants  also 
expressly  submit  to  the  jurisdiction  of 
the  New  York  State  and  United  States 
federal  courts  sitting  in  the  City  of  New 
York  with  respect  to  any  such  suit, 
action  or  proceeding.  The  consent  to 
jurisdiction  and  appointment  of  process 
agent  will  be  irrevocable  until  all 
amounts  due  and  to  become  due  in 
respect  therof  have  been  paid. 
Applicants  also  state  that  such 
submission  to  jurisdiction  and 
appointment  of  process  agent  will  not 
affect  the  right  of  security  holders  to 
bring  suit  in  any  court  which  may  have 
jurisdiction  over  the  Applicants  by 
reason  of  the  offer  and  sale  of  the 
securities  or  otherwise.  Applicants 
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expressly  condition  receipt  of  the 
Commission's  exemptive  order  upon 
compliance  with  the  foregoing. 

Applicants  state  that  because  the 
assets  of  BNZNA  could  be  considered 
securities  within  the  meaning  of  the  Act, 
and  because  of  the  uncertainty  as  to 
whether  or  not  a  foreign  commercial 
bank  is  an  investment  company  as 
defined  under  the  Act,  Applicants 
request  an  exemption  from  all 
provisions  of  the  Act.  Applicants  submit 
that  the  requested  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  April  13,  1985,  at  5:30  p  m.,  do  so  by 
submitlino  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicants 
at  the  address  stated  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney-af-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investm.ent  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc  85-7132  Filed  3-25-85;  8:45  am] 
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[Release  No.  IC-14428;  File  No.  812-58501 

The  Lite  Insurance  Company  of 
Virginia,  et  al.;  Exemptive  Application 

March  19,  1985. 

Notice  is  hereby  given  that  The  Life 
Insurance  Company  of  Virginia  (the 
"Company"),  Life  of  Virginia  Separate 
Account  I  ("Account")  and  Life  of 
Virginia  Security  Sales,  Ltd.  ("Security 
Sales"),  referred  to  collectively  herein  as 
"Applicants",  6610  West  Broad  Street, 
Richmond,  Virginia  23230,  filed  an 
application  on  May  15, 1984,  and 
amendments  thereto  on  September  13, 
1984,  and  March  4,  1985,  with  another 
amendment  forthcoming,  for  an  order  of 
the  Commission,  pursuant  to  section  6(c) 
of  the  Act.  exempting  Applicants  from 
sections  2(a)(35),  26(a),  and  27(c)(2)  of 
the  Act,  and  Rule  6e-3(T),  thereunder,  to 


the  extent  necessary  to  permit  certain 
transactions  described  in  the 
application.  Applicants  assert  that  the 
requested  exemptions  involve  technical 
and  unforeseen  matters  under  Rule  6e- 
3(T),  the  exemptive  rule  under  the  Act 
for  separate  accounts  offering  flexible 
premium  variable  life  insurance 
contracts.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of 
Applicants'  representations,  which  are 
summarized  below,  and  are  referred  to 
the  Act  and  the  rules  thereunder  for  a 
statement  of  the  relevant  statutory 
provisions. 

The  Company  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  Commonwealth  of  Virginia  and  is 
admitted  to  do  business  in  45  states  and 
the  District  of  Columbia.  The  Company 
is  the  sponsor-depositor  for  the  Account. 
The  Account,  a  segregated  investment 
"separate  account"  of  the  Company,  is 
registered  under  the  Act  as  a  unit 
investment  trust.  The  Account  meets  all 
conditions  set  forth  in  section  (a)  of  Rule 
6e-3{T)  under  the  Act  and  was 
established  for  the  purpose  of  funding 
flexible  premium  variable  life  insurance 
contracts  ("the  Contracts"),  as  defined 
in  paragraph  (c)(1)  of  Rule  6e-3(T). 
Security  Sales,  a  registered  broker- 
dealer,  is  the  principal  underwriter  of 
the  Contracts.  .Net  payments  made  on 
the  contract  will  be  allocated  to  the 
Investment  Subdivision  of  the  Account 
that  invests  exclusively  in  shares  of  the 
Common  Stock  Portfolio  (initially,  the 
single  operating  portfolio)  of  theLife  of 
Virginia  Series  Fund,  Inc.  ("the  Fund"). 
The  Fund  is  registered  under  the  Act  as 
an  open-end,  diversified  management 
investment  company  and  is 
incorporated  under  the  laws  of  the 
Commonwealth  of  Virginia  as  a  series 
type  company  with  four  classes  of 
capital  stock  (each  consisting  of  one 
portfolio). 

Applicants  state  that  the  Contracts 
are  designed  to  give  the  contractowner 
maximum  flexibility  by  permitting  him 
to  vary  the  frequency  and  amount  of 
purchase  payments  and  to  increase  or 
decrease  the  specified  amount  (i.e.,  the 
amount  of  insurance  under  the 
Contract),  At  the  confractowner's 
election,  the  death  benefit  will  be  either 
"Option  1".  the  greater  of  the  specified 
amount  or  the  cash  value  multiplied  by 
the  corridor  percentage  or  "Option  2", 
the  greater  of  the  specified  amount  plus 
cash  value  or  cash  value  multiplied  by 
the  corridor  percentage.  The  corridor' 
percentage  is  250%  for  an  insured  age  40 
or  below  on  the  contract  anniversary 
prior  to  the  date  of  death,  with  the 
percentage  declining  for  each  year  over 
40,  but  not  below  100%,  The  Contract 


provides  for  loans,  partial  surrende.'-s, 
and  complete  surrende.-s  Initially,  there 
will  be  no  optional  insurance  benefits 
available.  The  cash  value  will  reflect  the 
amount  and  frequency  of  payments,  the 
investment  experience  of  the  Account. 
any  partial  surrender,  any  loans,  and 
any  charges.  According  to  the 
application,  the  Contract  will  remain  in 
force,  without  regard  to  the 
contractowner  making  purchase 
payments,  unless  the  cash  value  reduced 
by  any  outstanding  debt  is  msufficient 
to  cover  the  monthly  deduction, 
discussed  below,  and  a  grace  period 
expires  without  a  sufficient  payment. 
Applicants  state  that  cash  value  is 
reduced  on  each  monthly  anniversary 
by  a  monthly  deduction  equal  to  the 
monthly  cost  of  insurance.  The  cost  of 
insurance  rates  are  based  on  the  sex. 
attained  age.  risk  class,  and  contract 
duration  and  are  guaranteed  not  to 
exceed  those  stated  m  thf  Contract.  The 
guaranteed  rates  are  based  on  the  1958 
Commissioners  Standard  Ordmary 
Mortality  Table  ("1958  CSO  Table") 
with  interest  at  4%  compounded  yearly. 
A  mortality  and  expense  r:sk  charge 
equal  to  an  annual  rate  of  50%  of  the  net 
assets  of  the  Account  wiil  be  imposed 
and  the  value  of  the  net  assets  of  the 
Account  will  reflect  the  in\estment 
advisory  fee  and  other  expenses 
incurred  by  the  Fund,  .Applicants  further 
state  that  a  charge  of  8  5'»  will  be 
deducted  from  each  payment;  6^  of 
which  will  be  for  sales  and  distribution 
expenses  and  2.5%,  for  state  premium 
taxes.  In  addition,  a  partial  surrender 
charge  equal  to  the  lesser  of  $25  or  2%  of 
the  amount  requested  will  be  deducted 
from  amounts  paid 

1.  Definition  of  Sales  Load 

Applicants  request  an  exemption  from 
section  2(a)(35)  of  the  Act  and  from 
paragraphs  (b)(1)  and  (c)(4)(ii)  of  Rule 
6e-3(T)  to  the  extent  that  paragraph 
(c)(4)(ii)  prescribes  that  the  amount 
excluded  from  sales  load  for  cost  of 
insurance  is  limited  to  the  "cost  of 
insurance  for  the  period  based  upon  the 
1980  CSO  Mortality  Table  and  net 
interest  at  the  annual  effective  rate  [at 
the  greater  of  5%  or  the  rate  guaranteed 
at  issuance  of  the  contract). "  Applicants 
seek  an  exemption  to  the  extent 
necessary  to  permit  the  exclusion  from 
sales  load  of  amounts  deducted  for  the 
actual  cost  of  insurance  charges  under 
the  Contract,  which  for  standard 
underwriting  risk  classes  is  guaranteed 
never  to  exceed  amounts  bused  upon 
the  1958  CSO  Mortality  Table  and  an 
annual  effective  interest  rate  of  4 
percent.  Applicants  state  that  any 
portion  of  the  cost  of  insurance  charge 
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in  excess  of  a  charge  based  on  the  1980 
CSO  Mortality  Table  would  be  deemed 
sales  load,  and  that  unless 
contractowners  paid  sufficient  minimum 
premiums  in  advance  of.  or  coincident 
with,  each  monthly  cost  of  insurance 
deduction,  the  sales  load  technically 
could  exceed  9%  of  actual  payments, 
and  may  result  in  a  violation  of  the  rule. 
Applicants  argue,  among  other  things. 
that  competitive  inequities  would 
therefore  result  from  a  failure  to  grant 
the  requested  exemption.  In  this  regard, 
Applicants  note  that  scheduled  premium 
variable  life  insurance  contracts 
("scheduled  contracts"),  like  Applicants' 
contracts,  have  their  sales  load 
computed  on  the  basis  of  actual 
payments,  but  under  Rule  6e-2  of  the 
Act  (the  exemptive  rule  for  scheduled 
contracts)  the  1958  CSO  Mortality  Table 
is  used  in  doing  so.  Applicants  further 
note  that,  consequently,  most  companies 
issuing  variable  life  insurance  contracts 
charge  for  cost  of  insurance  based  on 
the  1958  CSO  Mortality  Table. 

2.  Definition  of  Payment 

Applicants  request  an  exemption  from 
paragraph  (c)(7)  of  Rule  6e-3(T)  to  the 
extent  that  paragraph  defines 
"payment"  for  purposes  of  the  sales 
load  provisions  of  the  Act  and  the  rule, 
other  than  the  cancellation  and 
conversion  rights,  by  excluding  the 
portion  of  gross  premiums  charged  for 
substandard  risks,  incidental  insurance 
benefits,  and  interest  when  premiums 
are  paid  more  frequently  than  annually 
(together,  "extra  charges").  Applicants 
note  that  this  aspect  of  the  definition  of 
"payment"  parallels  paragraph  (c)(7)  of 
Rule  6e-2.  Applicants  state,  however, 
that  the  Contracts  differ  significantly 
from  scheduled  contracts;  extra  charges 
are  deducted  from  the  cash  value  of  the 
Contract  rather  than  from  payments  as 
they  are  made.  Applicants  further  state 
that  this  different  procedure  creates 
technical  problems  of  compliance  with 
Rule  6e-3(T). 

Applicants  believe  that  a  reason  why 
the  definition  of  payment  in  Rule  6e-2 
excluded  the  extra  charges  was  to 
provide  a  consistent  basis  upon  which 
to  apply  the  percentage  limits  for  sales 
load  and  refund  rights.  It  was  premised, 
they  state,  on  the  assumption  that  these 
extra  charges  would  be  deducted  from 
payments  as  made,  effectively  treated 
as  separate  payments  paid  to  the 
insurer's  general  account  for  separate 
"fixed"  coverages,  and  therefore  should 
not  be  viewed  as  "sales  loads"  or  as 
part  of  the  payment  for  the  scheduled 
contract. 

Applicants  emphasize  that  these 
amounts  are  never  allocated  to  a 
separate  account,  and  it  therefore  would 


be  inappropriate  to  measure  the 
permissible  sales  load  under  the 
scheduled  contract  by  comparing  it  to  a 
payment  including  these  extra  charges. 

Applicants  state  that  under  the 
Contracts,  the  gross  payments,  less 
front-end  charges,  represent  the 
amounts  invested  on  behalf  of 
contractowners  in  the  Account. 
Therefore,  purchasers  with  identical  net 
payments  allocated  to  the  Account 
initially  will  have  the  game  variable 
benefits  because  they  will  have  the 
same  basic  variable  cash  values  in  the 
Account.  They  further  assert  that  the 
fact  that  the  monthly  deductions 
charged  over  time  will  depend  on 
factors  which  will  cause  differing 
variable  benefits  over  time  should  not 
affect  this  analysis  because  the  amount 
of  deductions  will  also  be  affected  by 
the  investment  experience  of  the 
Account.  Thus,  they  conclude  that  by 
defining  "payment"  to  equal  gross 
payment,  contractowners  making  the 
same  gross  payments,  having  the  same 
net  payments  allocated  to  the  Account, 
and  receiving  the  same  basic  variable 
cash  value  benefits,  will  have  the  same 
percentage  sales  load  for  purposes  of 
the  Act  and  Rule  6e-3(T). 

Finally.  Applicants  represent  that  by 
now  permitting  them  to  compute  sales 
load  based  upon  gross  payments  rather 
than  payments  as  defined  in  paragraph 
(c)(7).  the  Commission  would  not  be 
permitting  greater  amounts  to  be 
deducted  than  permitted  under  Rule  6e- 

2.  Applicants  assert  that  the  Contracts, 
in  fact,  probably  can  not  be  regulated  on 
an  equivalent  basis  with  scheduled 
contracts  without  this  exemptive  relief 
because  of  the  difficulty  of  attribution  of 
these  extra  charges  to  particular 
purchase  payments.  Applicants  note 
that  under  the  Contracts,  when  each 
gross  payment  is  received,  it  will  not  be 
possible  prospectively  to  attribute  a 
portion  of  it  to  the  extra  charges 
deducted  from  cash  value  since  the 
timing  and  amount  of  actual  gross 
payments  made  will  necessarily  be 
independent  of  the  timing  and  amount  of 
these  monthly  charges  against  cash 
value.  Therefore.  Applicants  believe  this 
exemption  is  necessary  and  appropriate 
and  consistent  with  the  policy  and 
provisions  of  the  Act. 

3.  Deduction  of  Insurance  Charges  from 
Cash  Value  [ 

Applicants  request  an  exemption  from 
sections  26(a)(2)  and  27(c)(2)  of  the  Act 
to  the  extent  necessary  to  permit 
deductions  from  the  separate  account 
for  any  extra  charges.  Rule  6e-3(T) 
provides  an  exemption  from  these 
sections  to  permit  deductions  from  the 
separate  account  for  the  cost  of 


insurance  (paragraph  (b)(13)(iii)(E)). 
Although  Applicants  believe  that  the 
exemption  provided  for  "the  cost  of 
insurance"  should  be  broad  enough  to 
cover  deductions  for  all  costs  of 
insurance  charges,  including 
substandard  cost  of  insurance  charges 
and  charges  for  incidental  insurance 
benefits.  Rule  6e-3(T).  nevertheless, 
does  not  literally  include  these  items  in 
this  exemption. 

Applicants  state  that  under  a 
scheduled  contract  the  extra  charges  are 
deducted  from  the  scheduled  payments. 
However,  under  a  flexible  contract, 
contractowners  have  the  ability  to 
determine  their  own  schedule  of 
payments;  therefore,  the  extra  charges 
are  "unbundled"  from  the  payments  and 
deducted  directly  from  the 
contractowner's  cash  value.  Applicants 
assert  that  in  this  fashion,  each 
contractowner  pays  only  the  charyes 
commensurate  with  the  risks  under  his 
or  her  own  contract,  whereas  if  the 
extra  charges  were  deducted  from 
payments,  assumptions  would  have  to 
be  made  about  the  expected  frequency 
and  amount  of  payments  by  all 
contractowners.  and  amounts  deducted 
from  payments  based  on  these 
assumptions.  Applicants  assert  that, 
consequently,  their  proposal  is  more 
equitable  than  '  levelizing"  the  charge 
and  allowing  contractowners  who  pay 
more  frequently  to  subsidize  those  who 
pay  with  less  frequency  and  for  all 
contractowners  to  pay  a  "risk"  charge 
for  the  possibility  that  the  levelized 
charge  would  be  insufficient.  Applicants 
further  represent  that  the  proposed 
method  of  deducting  amounts  for  the 
extra  charges  does  not  provide  a  means 
for  assessing  larger  charges.  As 
Applicants  already  noted,  the  timing  of 
their  deduction  does  not  affect  the 
insurer's  ability  to  determine  their  level. 

For  the  reasons  stated  above. 
Applicants  submit  that  such  relief  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  April  8.  1985,  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  settino 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
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case  of  an  attorney-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  (he  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

John  Wheeler, 

Secretary. 

[FR  Doc.  85-7129  Filed  S-Z.V-B.S;  8:45  am| 
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[Release  No.  IC- 14429;  812-5826] 

Merrill  Lynch  KECALP  L.P.  1984.  et  a!.; 
Notice  of  Application  for  an  Order 
Exempting  a  Certain  Transaction 

March  19.  1985. 

Notice  i's  hereby  given  that  Merrill 
Lynch  KECALP  L.P.  1984  ("Partnership") 
and  Merrill  Lynch  Interfunding  Inc. 
("Interfunding")  (together, 
"Applicants").  165  Broadway,  One 
Liberty  Plaza,  New  York,  New  York 
10080.  filed  an  application  on  April  16. 
1984,  and  an  amendment  thereto  on 
December  4,  1984,  for  an  order,  pursuant 
to  section  17(b)  of  the  Investment 
Company  Act  of  1940  ("Act"),  requesting 
an  exemption  from  the  provisions  of 
section  17(a)  of  the  Act  to  permit  the 
Partnership  to  acquire  up  to  50,000 
shares  of  common  stocl*.  of  Ithaca 
Industries  Inc.  ("Ithaca")  on  the  terms 
described  below.  All  interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  complete  text  of  the  relevant 
provisions. 

The  application  indicates  that  the 
Partnership,  a  limited  partnership 
organized  under  the  laws  of  Delaware. 
is  registered  under  the  Act  as  a 
management  investment  company 
whose  investment  objective  is  to  seek 
long-term  capital  appreciation  and  the 
tax  advantages  associated  with  certain 
investments.  The  application  states  that 
the  Partnership  is  an  "employees' 
securities  company"  within  the  meaning 
of  section  2(a)(13)  of  the  Act  and 
operates  in  accordance  with  the  terms  of 
an  exemptive  order  (Investment 
Company  Act  Release  No.  1236,3,  April 
8,  1982)  granted  by  the  Commission, 
pursuant  to  section  6(b)  of  the  Act. 
Applicants  state  that  the  Partnership's 
registration  statement  became  effective 
on  February  24,  1984,  and  units  of 
limited  partnership  interest  in  the 
Partnership  were  offered  to  employees 
of  Merrill  Lynch  &  Co..  Inc.  (  "ML&Co.") 


and  its  subsidiaries  and  to  non- 
employee  directors  of  ML&Co.  In  the 
case  of  employees  of  ML&Co  and  its 
subsidiaries,  such  employees  mny  invest 
in  the  Partnership  only  if  they  received 
compensation  during  1983.  on  an 
annualized  basis,  equal  to  at  least 
$75,000.  Applicants  also  state  that 
Interfunding,  a  Delaware  corporation,  is 
an  indirect  subsidiary  of  MLSCo.  that  is 
engaged  in  commercial  financing 
transactions.  According  to  the 
application,  Ithaca,  a  Delaware 
corporation,  designs,  manufactures  and 
markets  a  variety  of  knitted  apparel 
products  which  are  sold  under  private 
labels  to  major  chain  stores,  dep.irtment 
stores,  discounters,  mail  order 
distributor  and  supermarkets. 

Applicants  state  that  KECALP  Inc. 
("KECALP  ").  a  Delaware  corporation,  is 
a  wholly  owned  subsidiary  of  ML&Co. 
that  was  formed  in  June.  1981.  fur  the 
purpose  of  serving  as  general  partner  of 
employee-benefit  partnerships  such  as 
the  Partnership.  Applicants  further  state 
that  KECALP  is  the  sole  general  partner 
of  the  Partnership  and  that  all 
investments  made  by  the  Partnership 
are  approved  by  KECALP's  investment 
committee,  which  consists  of  members 
of  KECALP's  board  of  directors. 

Applicants  state  that,  during  1983. 
Merrill  Lynch  Capital  Markets 
("MLCM"),  an  unincorporated  group 
within  Merrill  Lynch,  Pierce,  Penner  & 
Smith  Incorporated  ("MLPF&S")  that 
conducts  MLPF&S  investment  banking 
and  underwriting  activities,  structured  a 
leveraged  buyout  of  the  predecessor 
firm  of  Ithaca.  Applicants  further  state 
that,  as  a  result  of  this  transaction, 
which  was  completed  in  October,  1983, 
Ithaca's  equity  securities  are  owned  by 
members  of  Ithaca's  management, 
Interfunding  and  several  institutional 
investors  that  are  not  affiliated  with 
ML&Co.  or  its  subsidiaries.  The 
application  indicates  that  MLCM 
received  a  fee  of  approximately  Si. 8 
million  for  arranging  and  structuring  the 
leveraged  buyout. 

The  application  states  that  Ithaca's 
capitalization,  following  the  completion 
of  the  leveraged  buyout,  was 
approximately  $150  million;  $100  million 
of  that  amount  was  provided  by  a 
revolving  credit  facility  of  which  $90 
million  was  provided  by  three  banks. 
Applicants  state  that  each  of  the 
purchasers  of  common  stock  paid  a 
purchase  price  of  $8  per  share.  The 
application  further  states  that 
Interfunding  has  agreed  to  sell  to  the 
Partnership  up  to  50,000  shares  of  the 
434.512  shares  of  common  stock  of 
Ithaca  owned  by  it;  the  maximum 
number  of  shares  proposed  to  be 
acquired  by  the  Partnership  represents 


5%  of  Ithaca's  outstanding  common 
stock. 

.Applicants  state  that  the  purchase 
price  to  be  paid  by  the  Partnership  to 
Interfunding  for  the  shares  of  common 
stock  of  Ithaca  proposed  to  be  acquired 
by  the  Partnership  will  be  the  lower  of 
(i)  the  value  of  the  investment  on  the 
date  it  is  acquired  by  the  Partnership  or 
(ii)  the  cost  to  Interfunding  of  purchasing 
and  holding  the  investment.  Applicants 
further  state  that,  with  respect  to  clause 
(i),  the  value  of  the  investment  at  the 
time  of  acquisition  by  the  Partnership 
will  be  determined  by  the  board  of 
directors  of  KECALP'based  on  its 
evaluation  of  Ithaca's  product,  market, 
industry  trends,  competition,  financial 
requirements  and  management  The 
application  states  that  the  board  of 
directors  will  review  historical  earnings 
and  sales,  evaluate  forecasts  of 
operating  results  provided  to 
Interfunding  and  analyze  the  purchase 
price  relative  to  book  value.  Applicants 
represent  that  the  m.embers  of  the 
KECALP  board  of  directors  are 
sophisticated  and  experienced  in 
valuing  securities  and  evaluating 
financial  transactions  generally. 
Applicants  further  represent  that 
appropriate  record-keeping  will  be 
maintained  and  made  available  for 
inspection  by  the  Commission  in 
accordance  with  the  Act.  The 
application  indicates,  with  respect  to 
clause  (li).  such  cost  will  be  the  original 
purchase  price  of  $8  per  share  paid  for 
the  shares  of  Ithaca's  common  stock  on 
October  28.  1983.  plus  carrying  costs 
relating  to  such  investment. 

Applicants  state  that,  for  purposes  of 
this  transaction,  carrying  costs  consist 
of  interest  charges  computed  at  the 
lower  of  (i)  the  prime  rate  charged  by 
Citibank.  N.A.  during  the  period  frorri 
the  date  the  investment  committee  of  the 
KECALP  board  of  directors  authorized 
the  investment  (November  22.  1983)  to 
the  date  the  Partnership  acquires  the 
investment  or  (li)  the  effective  cost  of 
borrowings  by  MLACo.  during  such 
period.  The  application  indicates  that 
the  effective  cost  of  borrowings  by 
MLACo.  is  its  actual  "average  cost  of 
funds"  which  it  calculates  on  a  monthly 
basis  by  dividing  its  consolidated 
financing  expenses  by  the  total  amount 
of  borrowings  du'ring  the  period. 
Applicants  represent  that  ML&Co. 's 
total  borrowings,  and  consequently  its 
total  borrowing  costs,  are  in  part  made 
up  of  its  borrowings  to  finance 
proprietary  investments  such  as  Ithaca 
common  stocks;  hence,  it  is  appropriate 
to  attribute  some  of  ML&Co. 's  borrowing 
costs,  calculated  at  the  average  cost  of 
funds,  specifically  to  the  Ithaca 
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investment.  Applicants  further  represent 
that,  in  agreeing  to  make  attractive 
investments  available  to  KECALP 
partnerships,  ML&Co.  recognizes  that  in 
each  case  the  KECALP  partnerships  will 
need  to  obtain  an  exemptive  order  from 
the  Commission  permitting  the  purchase 
from  ML&Co.  or  another  affiliate  and 
that  there  will  therefore  always  be  some 
delay  between  the  time  a  KECALP 
partnership  authorizes  the  purchase  and 
the  actual  purchase.  Applicants  further 
Slate  that  ML&Co.  recognizes  that  its 
having  to  carry  this  investment  during 
the  interim  period  will  increase  its 
overall  borrowing  needs  beyond  what 
they  would  otherwise  be. 

Applicants  contend  that  the  issuance 
of  an  order  is  justified  by  both  the  terms 
of  the  transaction  and  the  fact  that  the 
investment  in  Ithaca  is  not  otherwise 
available  to  the  Partnership.  With 
respect  to  the  terms  of  the  transaction, 
the  application  indicates  that  the 
investment  committee  of  the  board  of 
directors  of  KECALP  has  reviewed  the 
proposed  investment  in  detail  having 
considered  all  information  deemed 
relevant,  including  the  nature  of  the 
investment,  the  nature  of  the 
investments  by  affiliates  of  ML&Co.  in 
Ithaca  and  the  farmers  of  the  proposed 
purchase  price  to  be  paid  by  the 
Partnership.  For  these  reasons. 
Applicants  request  an  order  be  granted, 
pursuant  to  section  17(b)  of  the  Act. 

The  application  states  that,  in 
evaluating  the  terms  of  the  transaction, 
the  investment  committee  of  KECALP 
considered  the  fact  that  the  proposed 
purchase  price  to  be  paid  by  the 
Partnership  will  include  carrying  costs 
incurred  by  an  affiliate  of  KECALP  if  the 
value  of  the  investment  at  the  time  of 
acquisition  by  the  Partnership  is  more 
than  the  sum  of  the  purchase  price  plus 
the  affiliate's  carrying  costs.  Applicants 
refjresent  that  no  dividends  have  been 
received  with  respect  to  the  proposed 
investment  and  that  the  purchase  price 
to  be  paid  by  the  Partnership  will  be 
reduced  by  the  amount  of  any  dividend 
for  which  the  record  date  is  prior  to  the 
date  the  Partnership  acquires  the 
investment.  In  approving  a  purchase 
price  which  may  include  carrying  costs, 
Applicants  state  that  the  investment 
committee  recognized  that  KECALP 
receives  no  compensation  for  serving  as 
general  partner  of  the  Partnership  and 
that  ML&Co.  had  incurred  considerable 
expenses  in  organizing  the  Partnership, 
Applicants  further  state  that,  in  light  of 
these  factors,  the  investment  committee 
believes  it  is  wholly  appropriate  for  the 
purchase  price  paid  for  portfolio 
investments  to  reflect  carrying  costs  so 
long  as  the  value  of  the  investment  at 


the  time  of  acquisition  exceeds  the 
amount  of  the  purchase  price  plus 
carrying  costs.  Applicants  indicate  that 
Interfunding  will  only  be  reimbursed  for 
its  carrying  costs  if  the  sum  of  its 
purchase  price  plus  carrying  costs  is  less 
than  the  investment's  current  value. 
Applicants  submit  that  to  deny 
reimbursement  for  carrying  costs  would 
result  in  a  further  and  unwarranted  loss 
to  Interfunding  and  ML&Co.  and  provide 
a  disincentive  to  sell  investments  to  the 
Partnership  in  the  future. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  April  15, 1985,  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary,  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney-at-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

|ohn  Wheeler,  i 

Secretary.  \ 

(FR  Doc.  85-7131  Filed  3-25-65;  8:45  am) 
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Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  Pyramid  Magnetics,  Inc. 

March  19.  1965.  | 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  common  stock  (no  par  value)  of 
F>yramid  Magnetics,  Inc.  ("Company") 
from  listing  and  registration  on  the 
Pacific  Stock  Exchange.  Inc. 
("Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

(1)  The  Company  has  been  informed 
that  certain  brokerage  firms  will  not 
make  a  market  in  the  common  stock  of 
the  Company  as  a  result  of  listing  on  the 
Exchange.  The  Board  of  Directors  of  the 


Company  has  determined  that  it  is  in  the 
best  interests  of  the  Company  to  attempt 
to  increase  the  number  of  brokerage 
firms  making  a  market  in  the  common 
stock  of  the  Company.  The  Board  of 
Directors  also  believes  that  the 
expenses  and  regulations  associated 
with  the  Exchange  listing  are  greater 
than  any  benefit  derived  therefrom. 

(2)  The  Exchange  has  posed  no 
objection  to  the  withdrawal  of  the 
specified  security  from  listing  and 
registration  on  the  Exchange. 

Any  interested  person  may.  on  or 
before  April  9,  1985.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549.  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
John  Wheeler, 
Secretary. 

[FR  Doc.  85-7124  Filed  3-25-65:  8:45  am) 
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[Release  No.  IC-14430: 812-5987] 

Templeton  Global  Funds,  Inc.  and 
John  M.  Templeton;  Application  for  an 
Order  Approving  a  Proposed 
Transaction 

March  19. 1985. 

Notice  is  hereby  given  that  Templeton 
Global  Funds.  Inc.  (  "Company"),  405 
Central  Avenue,  St.  Petersburg,  Florida 
33731,  registered  under  the  Investment 
Company  Act  of  1940  ( 'Act")  as  an 
open-end.  diversified,  management 
investment  company  of  the  series  type, 
acting  on  behalf  of  Templeton  Global  I 
("Global  I"),  one  of  the  two  series  in 
which  the  Company's  shares  are  issued; 
and  John  M.  Templeton  (together, 
"Applicants").  Lyford  Cay,  Nassau. 
Bahamas,  an  affiliated  person  of  the 
Company,  filed  an  application  on 
November  16. 1984,  pursuant  to  section 
17(d)  of  the  Act,  and  Rule  17d-l 
thereunder,  requesting  an  order 
permitting  Global  I  to  pay  a 
proportionate  share  of  certain  legal  fees 
associated  with  a  tender  offer  for  the 
shares  of  a  portfolio  company  of  Global 
I.  All  interested  persons  are  referred  to 


the  application  on  file  with  the 
Commission  for  a  statement  of  the 
respresentatJons  contained  therein, 
which  are  summarized  below  and  to  the 
Act  for  the  complete  text  of  the 
pertinent  statutory  provisions. 

The  Company  was  organized  under 
the  laws  of  the  State  of  Maryland  on 
February  4,  1961.  Templeton  is  a  director 
and  chairman  of  the  board  of  directors 
of  the  Company,  and  is,  in  addition,  a 
director  and  president  of,  Templeton 
Investment  Advisers  Limited,  the 
Company's  investment  adviser. 
Therefore,  Templeton  is  an  "affiliated 
person'  of  the  Company  (and  of  Global 
I),  according  to  the  definition  of 
affiliated  person  set  forth  in  section 
2(a){3)of  the  Act. 

It  is  further  stated  that  at  the  time  of 
the  transactions  described  herein  Global 
I  owned  39,000  shares  of  Mascan  Corp. 
("Mascan"),  a  Canadian  corporation 
whose  shares  are  traded  on  the  Toronto 
Stock  Exchange.  Global  I  purchased  its 
shares  at  an  approximate  average  price 
of  Can.  S6.00  per  share.  At  the  same 
time,  it  is  stated,  Templeton  beneficially 
owned,  through  a  personal  trust.  33,7(X) 
shares  of  Mascan. 

in  luly,  1983,  it  is  stated,  three 
corporate  minority  shareholders  of 
Mascan  ("Minority  Stockholders") 
sought  Templeton's  participation  in 
engaging  the  Canadian  law  firm  of 
Stikeman.  Elliot,  of  Toronto,  to  represent 
their  common  interests  in  the  insolvent 
Mascan,  which  was  then  being  managed 
by  a  court-appointed  interim  receiver. 
Templeton  agreed  to  contribute  10%  of 
the  legal  fees  and  expenses,  while  each 
of  the  Minority  Stockholders  contiibuted 
30%  of  such  fees  and  expenses. 

From  July  through  December.  1983, 
Stikeman,  Elliot  investigated  certain 
claims  against  the  principal  stockholder 
of  Mascan  concerning  his  managment  of 
the  enterprise.  In  late  December,  1983. 
this  investigation  was  postponed  when 
Hammerson  Canada,  Inc. 
("Hammerson")  proposed  that,  in 
exchange  for  all  outstanding  Mas(;an 
common  stock,  it  would  exchange 
shares  of  either  Hammerson.  or  of  a 
company  fNewco")  which  HammRrson 
proposed  to  create  for  the  express 
purpose  of  acquiring  those  Mascan 
assets  which  Hammerson  did  not  wish 
to  acquire.  On  behalf  of  Templeton  and 
the  Minority  Stockholders.  Stikeman. 
Elliot  responded  to  this  proposed  offer 
with  concerns  as  to  its  fairness  in  value, 
the  equality  of  treatment  of  all 
shareholders,  and  the  preservation  of 
claims  against  the  principal  shareholder. 
Stikeman,  Elliot  conducted  extensive 
negotiations  with  Hammerson;  the  firm 
also  obtained,  on  behalf  of  Templeton. 
and  the  Minority  Stockholders,  an  order 
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from  the  Chief  lustice  of  the  Supreme 
Court  of  Ontraio  authorizing 
Hammerson  to  alter  its  offer. 

Under  the  revised  proposal, 
Hammerson  offered  to  pay  Can  $15 
cash  per  share  of  Mascan  stock.  It  also 
offered  to  include  warrants  exercisable 
through  September  30,  1984.  to  purchase 
shares  of  Newco.  Hammerson  also 
reached  an  agreement  with  the  principal 
shareholder  of  Mascan  under  which  he 
agreed  to  apply  his  proceeds  from  the 
exchange,  after  settling  a  debt  coliater 
alized  by  his  Mascan  shards,  to  the 
purchase  of  Newco  shares.  The  offer 
also  expressly  preserved  all  po'netial 
shareholder  claims  against  him.  Finally. 
Stikeman.  Elliot  obtained  the 
nomination  of  one  person  to  Newco's 
board  of  directors  to  serve  until  the 
expiration  of  the  warrants. 

In  response  to  the  terms  of  the  revised 
offer,  Global  I  tendered  its  shares  to 
Hammerson.  It  is  further  stated  that 
because  of  the  substantial  benefits 
derived  by  Global  I  from  the  efforts  of 
Stikeman.  Elliot,  Global  I  proposes  to 
contribute  to  contribute  53.6"^  of  the  lO'v, 
share  of  legal  expenses  which 
Templeton  agreed  to  pay  in  his  July. 
1983  agreement  with  the  Minority 
Stockholders.  This  percentage  is  based 
upon  the  percentage  of  Mascan  shares 
held  by  Global  I  and  Templeton.  As  of 
May  1,  1984,  Templeton's  10%  share  of 
legal  expenses  amounted  to  Can. 
$18,828.78;  of  this  amount.  Global  1 
would  pay  Can.  $10,092.23.  Additionally, 
the  Company,  on  behalf  of  Global  I.  also 
agreed  to  pay  a  pro  rata  of  any  future 
legal  fees  and  expenses  incurred  in 
representing  its  interests  in  the 
transaction. 

Applicants  submit  that  the  proposed 
payment  by  Stikeman,  Elliot  may  be 
regarded  as  a  "joint  enterprise  or  other 
joint  arrangement"  within  the  meaning 
of  Rule  17d-l(c)  under  the  Act;  therefore. 
Applicants  have  applied  for  an  order 
approving  the  joint  payment  of  the 
aforesaid  legal  fees  and  payments. 

In  support  of  such  request,  it  is 
represented  that,  at  a  meeting  held  on 
October  2,  1984,  the  board  of  directors  of 
the  Company,  including  a  majority  of  the 
Company's  directors  who  are  not 
"interested  persons"  thereof  (as  defined 
in  section  2(a)(19)  of  the  Act), 
determined  that  Global  I  had  benefited 
from  the  efforts  of  Stikeman.  Elliot  in 
seeking  modification  of  the  Hammerson 
exchange  offer  proposal,  and  that  it 
would  be  appropriate  for  Global  I  to 
bear  a  portion  of  the  legal  fees  and 
expenses  incurred  by  Templeton  and  the 
Minority  Stockholders.  The  board 
further  noted,  that  if  Templeton.  an 
affiliated  person  of  the  Company,  had 
not  beneficially  owned  shares  of 


Mascan,  the  Company's  board  of 
directors  could  have  authorized 
payment  by  Global  I  of  the  legal 
expenses  involved  without  obtaining 
Commission  approval.  Finally,  it  was 
decided  that  Global  I  should  contribute 
to  the  legal  expenses  involved  in 
Stikeman.  Elliot's  continuing 
investigation  into  the  managment  of 
Mascan  by  its  principal  stockholder. 
subject  to  quarterly  review  by  the 
Company  of  the  status  of  the 
investigation  and  any  resulting 
litigation. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  April  15,  1985.  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  forth  the  nature  of  his/her  interest. 
the  reasons  for  the  request,  and  the 
specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretarv'.  Securities 
and  Exhange  Commission.  Washington, 
D.C  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  on  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

Kor  the  Commissiun  b>  the  Division  of 
Investment  Manajjement  pursuant  to 
delegated  authority. 
|ohn  Wheeler, 
Secretary. 
|FR  Doc.  85-7130  Filed  3-25-85.  8  45  dm] 

BIU.IMO  COOC  MIO-OI-M 


(File  No.  1-8709] 

Issuer  Delisting;  Order  Granting 
•  Application  To  Withdraw  From  Listing 
and  Registration;  United  Stockyards 
Corp. 

March  19.  1985. 

The  above  named  issuer  has  filed  an 

application  with  the  Securities  and 
Exchange  and  Exchange  Commission 
pursuant  to  section  12[d]  of  the 
Securities  Exchange  Act  of  1934  (Act") 
and  Rule  12d2-2(d]  promulgated 
thereunder,  to  withdraw  the  specified 
security  from  listing  and  registration  on 
the  American  Stock  Exchange.  Inc. 
("Exhange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

(1)  The  S.Ol  par  value  common  stock 
of  the  Registrpnt  has  been  listed  for 
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trading  on  the  Exchage  and,  pursuant  to 
a  registation  statement  on  Form  B-A. 
which  become  effective  on  February  7, 
1985.  the  New  York  Stock  Exchange 
("NYSE").  Trading  in  the  Registrant's 
common  stock  on  the  NYSE  commenced 
at  the  opening  on  business  on  February 
11,  1985.  and  concurrently  therewith 
such  stock  was  suspended  from  trading 
on  the  Exchange. 

(2)  The  Board  of  Directors  of  the 
Registrant  determined  that,  in  view  of 
the  hsting  of  the  Company's  common 
stock  on  the  NYSE,  it  was  advisable  for 
the  Company  to  withdraw  from  listing 
on  the  Exchange. 

(3)  The  Exchange  has  informed  the 
Registrant  that  it  has  no  objection  to  the 
withdrawal  of  the  Registrant^  common 
stock  from  listing  on  the  Exchange. 

The  Commission,  having  considered 
the  facts  stated  in  the  application  and 
having  due  regard  for  the  public  interest 
and  protection  of  investors,  orders  that 
said  application  be,  and  it  hereby  is. 
granted,  effective  at  the  opening  of 
business  on  March  20,  1985. 

For  the  Commission,  by  the  Division  of 
Mcirket  Rpgulalu/n,  pii.-suant  (o  delegated 
rtuthor'.ty. 
John  Wheeler, 
Sec  retary. 
[re  Doc  85-7123  Filed  »-25-«5:  8:45  am) 

HLUMG  CODC  WIO-OI-M 


IReteaM  No.  34-21863;  Am«K-84-351 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

I.  Introduction 

Thi'  American  Slock  Exchange 
f  An.t'x  "  or  'Exchange")  submitted  on 
November  26.  1984,  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
(  'Act")  and  Rule  19b-4  thereunder  to 
amend  the  Amcx  Company  Guide  to 
add  new  sections  118.  145  and  1005 
govr  ,'nmg  listing  requirements  for 
certain  unit  investment  f.-usts  which 
permit  mvestnrs  to  separate  their 
securities  holdings  into  distinct  trading 
components  representing  discrete 
interests  in  the  income  and  capital 
appreciation  potential  of  the  securities 
deposited  in  the  trust  On  December  11. 
1084,  the  Amex  submitted  Amendment 
No.  1  to  the  proposed  rule  chnnge  to 
modify  several  provisions  of  the  original 
filing  and  on  February  14.  1985, 
submitted  Amendment  No.  2  to  the 
filing.' 


'  Notice  of  the  pruposed  rule  chHngo,  logethi-r 
with  Ihp  term*  of  substunre  of  the  proposed  mlf 
change,  consistmg  of  the  filing  as  amended  by 


According  to  the  Amex,  the  only  such 
investment  trusts  it  is  contemplating 
listing  at  this  time  are  the  30  trust  series 
for  which  registration  statements  have 
been  filed  with  the  Commission  by  the 
Americus  Shareowner  Ser\'ice 
Corporation  (Americus  Trust "  or 
"Trust").  The  Amex  has  indicated  that, 
should  the  opportunity  arise,  the 
Exchange  may  list  similarly  structured 
investments  trusts  other  than  Americus 
Trust. 

Under  the  proposed  rule  change,  each 
issuer  of  a  security  held  by  the  trust 
must  have  a  total  assets  exceeding  $100 
million  and  a  net  worth  greater  than  $10 
million.  A  listed  trust  must  have  a 
minimum  public  distribution  of  one 
million  units  held  by  at  least  800  round- 
lot  holders,  and  a  stated  term  of  at  least 
three  years.  Further,  no  more  than  one 
trust  may  be  listed  on  a  single  issuer. 
The  proposed  rule  change  prohibits  a 
listed  trust  from  accepting  stock  of 
Amex-listed  issuers,  and  prohibits  more 
than  5%  of  an  issuer's  securities  from 
being  held  by  a  trust.  Further,  the  trust 
must  pass  through  any  right  to  vote 
conferred  by  a  security  held  by  the  trust 
to  the  beneficial  holders  of  the  trust's 
units  and  furnish  such  holders  with 
copies  of  any  shareholder 
communications  received  from  the 
issuer  to  the  extent  the  trust  is 
reimbursed  by  the  issuer.' 

Americus  currently  has  pending  with 
the  Commission  filings  to  register  under 
the  Securities  Act  of  1933  units  to  be 
issued  by  thirty  series  of  a  unit 
investment  trust  registered  under  the 
Investment  Company  Act  of  1940.  The 
registration  statements  were  filed  in 
Jrinuary  1984.  The  registration 
statements  indicate  that  each 
investment  trust  series  would  offer  to 
exchange  its  units  on  a  one-for-nne 
basis  for  shares  oi  common  stock  of  a 

Amendment  \o  1,  was  given  tty  the  issuance  of  8 
Commission  release  (Securiliei  Exchange  Act 
Release  No  21581.  December  18.  19841  «nd  by 
publication  in  the  Federal  ReviMcr  (49  m  50338. 
December  27. 1984). 

'Amendment  No.  2  was  not  published  separately 
for  comment  because  the  proposed  changes 
included  in  Amendment  No  2  do  not  materially 
alter  the  terms  of  substance  of  the  proposed  rule 
change  as  published  in  the  Federal  Register.  The 
proposed  prohil)ition  against  listing  multiple  trusts 
on  an  issuer,  intended  to  address  certain  concerns 
raised  by  commentators  narrows  the  originial 
proposal  and  raises  no  new  isiues  commentators 
have  not  already  had  an  opportunity  to  address. 
Similarly,  the  Amex  proposal  to  prohibit  trusts  on 
Amex-listed  issuers  is  more  restrictive  than  the 
original  proposal,  which  would  have  permitted  up  to 
IfW.  of  the  securities  of  a  tnist  lo  be  Amex-listed 
and  traded.  Finally,  the  propojed  amendments  lo 
the  delisting  critena  under  section  1005  of  the  Amex 
Company  Ciiide  would  merely  specify  those 
provisions  of  the  general  Ame»  delisting  criteria 
enumerated  in  (he  original  filing  that  would  apply  lo 
delisting  the  proposed  trusts. 


single  major  industrial  issuer.' Units  of 
each  Trust  series  may  be  divided  by 
their  holder  into  two  components.  The 
PRIME  carries  the  dividend  and  voting 
rights  in  the  underlying  common  stock. 
The  SCORE  component  carries  the  right 
to  capital  appreciation  over  a  specified 
price  ("Termination  Claim").* 

II.  Background 

After  Americus  submitted  its  filings  in 
January  1984.  several  corporations  and 
individuals  wrote  to  the  Commission 
raising  various  questions  about  the 
Americus  Trust  concept.  'A  number  of 
commentators  viewed-the  SCORE 
component  as  functionally  equivalent  to 
an  option  and  questioned  whether 
SCORES  and  options  require  equivalent 
regulatory  treatment.  Commentators 
also  questioned  whether  proliferation  of 
the  Americus  concept  would  lead  to 
market  and  investor  confusion  and 
disrupt  the  primary  trading  market  for 
the  issuers'  equity  securities.  Other 
commentators  stated  that,  by  dividing 
shareownership  rights  between  SCOREs 
and  PRIMES,  the  Trust  would  create 
conflicting  interests  among  component 
holders  that  might  adversely  affect 
corporate  governance.  For  example,  they 
noted  that  SCORE  holders  would  favor 
measures  tending  to  promote  capital 
appreciation  while  PRIME  holders 
would  support  proposals  to  maximize 
current  income  distribution. 


"On  November  11. 1964.  Amencus  f;led  wiih  the 
Commission  Amendment  .No.  1  to  its  registration 
statement  filed  on  Form  5-6  for  .Americus  Trust. 
F.xxon  5>eries  A.  Registration  No  2-B8&74  The 
statement  amended  the  Exxon  filing  of  Idniinry  1984 
to  reP.cct  a  private  letter  ruling,  discussed  infra, 
issued  to  Americus  by  the  Internal  Revenue  Service, 
as  well  as  to  amend  the  original  Exxon  statement  in 
a  number  of  other  respects.  In  addition.  Americus 
filed  two  additional  amend.ments.  Nos.  2  and  3  lo 
its  Exxon  stalemeni  on  January  10.  1985  and 
February  13.  1985.  respectively.  On  March  14.  1985. 
the  Commission  declared  effective  Amendment  No 
3  lo  the  Exxon  statement  The  amended  stBiement 
does  not  alter  the  basic  operating  terms  of  the  Trust 
nor  the  properties  of  the  Trust  securities 

'The  PRIME  component  also  carries  the  right  lo 
receive,  upon  termination  of  the  Trust,  a  dis;.'}bulion 
of  slocV  and  cash  (for  fractional  inlprrsls)  having  a 
value  of  the  lesser  of  the  termination  claim  or  the 
Net  Asset  Value  Per  Unit  SCORE  holders  would 
receive,  at  termination  of  the  Tnist.  a  distribution  of 
stocjc  and  cash  equal  to  the  value  of  the  excess  of 
the  Net  Asset  Value  per  unit  over  the  Termination 
Clium 

■'The  Commission  received  comment  letters  Irom 
the  following  issuers  in  connection  with  Americus' 
proposed  formation  of  30  Trusts  series 
International  Business  Machines  Corp.  (  IBM  "). 
Procter  A  Gamble  Company,  Xerox  Corp  .  Standard 
Oil  Company  (Indiana),  Texaco  Inc.,  CTE  Corp  .  and 
Royal  Dutch  Petroleum.  In  addition.  Congressman 
lohn  U  Dingell,  Chairman  of  the  House  Committee 
on  Energy  and  Commerce.  exp-''essed  various 
concerns  relating  lo  Americus  Trust  in  a  letter  '.ti 
Chairman  (ohn  S.R.  Shad,  dated  March  l.'i.  1984 
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On  June  1, 1984,  the  Commission 
issued  a  release  soliciting  public 
comment  on  a  number  of  issues  relating 
to  the  Americus  filings,  including  those 
raised  by  issuer  and  congressional 
commentators.  *The  release  presented 
the  Commission's  view  that 
amendments  to  New  York  Stock 
Exchange  ("NYSE")  'listing  criteria 
were  necessary  to  accommodate  the 
novel  functional  properties  of  Americus 
securities  should  the  NYSE  choose  to 
list  additional  Trust  series,  and 
requested  comment  on  appropriate 
listing  standards.  The  Commission  also 
sent  a  letter  to  the  NYSE  requesting  that 
it  develop  listing  standards  for  Americus 
securities  and  recommending  guidelines 
that  the  NYSE  might  follow  in 
establishing  such  criteria.' Further,  the 
Commission  decided  to  defer 
consideration  of  whether  to  declare  the 
30  Americus  registration  statements 
effective.  The  release  elicited  a  number 
of  comment  letters  from  issuers,  the 
securities  industry.  Congress,  and  the 
public,  raising  a  number  of  concerns 
regarding  the  proposed  Trust." 

On  April  27, 1984,  the  Internal 
Revenue  Service  ("IRS")  issued  a  Notice 
of  Proposed  Rulemaking  under  Section 
7805(b)  of  the  Internal  Revenue  Code  of 
1954,  the  effect  of  which  would  be  to  tax 
Americus  as  a  partnership  or 


'Sfe  SeruntiKS  F.xchaniie  Act  Release  No  21009 
()une  1.  ISMM),  49  KR  23653.  )une  7.  1984. 

'  Prior  to  Americus  January  1984  filing  of  30  Trust 
series  with  the  Commission,  the  NYSE  listed  the 
units.  PRIMES  and  SCOREs  of  an  Amencus  Trust 
for  AT&T  common  shares  The  Trust  for  AT«T  was 
filed  with  the  Commission  and  declared  effective 
October  25.  1983.  and  beRan  trading  on  a    when 
issued"  basis  on  the  .NYSE  on  October  25  The 
ATST  PRIMES  and  SCOREs  were  listed  under 
existing  NYSE  listing  standards  for  preferred  stock 
and  warrants  While  the  Commission  staff  did  not 
object  to  the  NYSE  s  listing  the  Amencus  ATftT 
Trust  securities  in  the  absence  of  new  listing 
standards,  the  staff  indicated  to  the  NYSE  that 
amendments  to  its  listing  standards,  filed  with  the 
Commission  under  section  19|b)  of  the  Act.  might  be 
required  before  the  NYSE  could  list  additional  Trust 
series.  See  Americus  Release,  nupro  note  6.  49  FR  at 
23657  n.  26. 

'See  letter  from  George  A  Eitzsimmons. 
Secretary.  SEC.  to  John  |.  Phelan.  |r..  Chairman 
NYSE,  dated  |une  1.  1984 

•The  Commission  received  comment  letters  from 
a  number  of  issuers  Iha!  had  commented  previously 
on  the  Americus  Trust  concept,  including  IBM, 
Texaco.  Inc..  Procter  »  Gamble  Company   Xerox 
Crop.,  Royal  Dutch  Petroleum,  Standard  Oil 
(Indiana)  and  GTE  Corp  Additional  commentators 
Included  Ford  Motor  Company  El  Du  Pont  de 
■Nemours  ft  Company.  W  R  Grace  ft  Co  .  American 
Society  of  Corporate  Secretaries.  Union  Carbide 
Corp.,  The  Dow  Chemical  Company  Financial 
Executives  Institute  the  National  .Association  of 
Investors  Corp  .  3.M  Corp.  Richard  H  Troy  and 
Dennis  McConnell  of  the  University  of  Maine  See 
also  letter  from  Anne  Taylor.  Associate  General 
Counsel  and  Secretary.  Chicago  Board  Options 
Exchange  (  CBOE").  to  Shirley  E  HoUis.  Acting 
Secretary  SEC.  dated  September  10.  1984 


association  rather  than  as  a  trust. "> 
Under  the  IRS  proposal,  Amencus  Trust 
would  pay  federal  income  tax  on 
dividends  and  income  paid  to  the  Trust 
by  the  issuer  on  stock  held  by  the  Trust, 
instead  of  passing  income  through  fully 
to  investors.  Concurrent  with  its 
issuance  of  the  Final  Draft  of  Proposed 
Rulemaking  the  IRS  revoked  an  IRS 
private  letter  ruling  of  September  4, 
1980.  in  which  Americus  was  informed 
that  it  would  be  treated  as  a  grantor 
trust  for  federal  tax  purposes." 

As  a  result  of  the  uncertain  federal 
tax  status  of  Americus  Trust  and  of 
concerns  raised  by  several  NYSE 
issuers,  the  NYSE  informed  the 
Commission  that  it  has  established  a 
moratorium  on  listing  additional 
Americus  Trust  series. '^^  In  addition,  the 
NYSE  indicated  that  it  had  commenced 
a  review  of  the  issues  related  to 
Americus  with  the  help  of  its  Listed 
Company  Advisory  Committee 
("LCAC"). 

Pending  further  action  by  the  NYSE  on 
Americus.  the  Commission  wrote  to 
Joseph  Debe.  President  of  Americus, 
informing  him  of  the  NYSE's  letter  to  the 
Commission  and  requesting  that  he 
inform  the  Commission  of  whether  he 
intended  to  continue  to  pursue 
registration  of  Americus  Trust  series  in 
light  of  the  NYSE  moratorium. '^  In  that 
letter,  the  Commission  also  requested 
that  Americus  work  with  the  .NYSE  in 
developing  possible  NYSE  listing 
standards  to  accommodate  the  Trust 
series. 

On  November  14. 1984.  Americus 
submitted  to  the  Commission 
Amendment  ,\o.  l  to  its  registration 
statement  ("Amended  Exxon 
Statement  ■)  which  stated  that,  once  the 
registration  statement  was  declared 
effective,  application  would  be  made  to 
trade  the  Americus  securities  on  the 
Amex.  The  Amended  Exxon  Statement 
stated  further  that  on  November  5,  1984. 


'"  Proposed  Amendment  to  Treasury  Regulation 
§  301  7701 -♦(c).  49  FR  18741.  May  2.  1984  In  a  letter 
responding  to  the  IRS  Notice.  Amencus  stated  its 
opposition  to  the  proposal  and  argued  that,  should 
the  proposal  be  adopted,  the  Trust  senes  already 
filed  with  the  Commission  should  be  granted 
■grandfather"  status  under  the  rule  Americus 
stated  that  the  Trust  had  been  developed  in  reliance 
on  a  ruling  received  from  the  IRS  on  September  4. 
1980  Letter  from  Giro  A  Gamboni  Cahill.  Gordon  a 
Rpindel  (counsel  to  Amencus).  to  Commissioner  of 
Internal  Revenue.  IRS.  dated  lune  28.  1984 

' '  See  letter  from  Richard  H  Manfreda,  Chief. 
Individual  Income  Tax  Branch  IRS.  to  A  Joseph 
Debe.  President  Amencus  Shareowner  Service 
Corporation,  dated  November  5  1985. 

"See  letter  I'rom  John  J  Phelan,  Chairman. 
NYSE,  to  George  A  Fitzaimmon*  Secretary.  SEC. 
dated  July  11,  1984 

' '  See  letter  from  Shirley  E  Hollii.  Acting 
Secretary.  SEC  to  A  Joaeph  Debe,  Preaidenl. 
Amencus.  dated  Octoljer  17.  1864. 


the  iRS  had  issued  a  supplemental  ruling 
to  Americus  permitting  Americus. 
subject  to  certain  conditions,  to  rely  on 
the  IRS  private  letter  ruling  of 
September  4, 1980  and  exempting  the 
Trust  from  application  of  the  proposed 
Treasury  Regulation.  The  Amex  then 
submitted  to  the  Commission  on 
November  26.  1984.  the  proposed  rule 
change  including  listing  standards  for 
investment  trusts  meeting  the 
description  of  the  thirty  Americus  Trust 
series. 

III.  Issues  Raised  by  Commentators 

The  commentators  on  the  Amex 
proposed  rule  change  raised  many  of  the 
same  concerns  previously  expressed 
regarding  Amencus.'*  Several 
commentators  stated  that:  (l)  SCOREs 
were  equivalent  to  options  and. 
therefore,  required  similar  regulatory 
treatment  (e.^  .  preparation  and 
dissemination  of  a  nsk  disclosure 
document  and  establishment  of  special 
investor  suitability  cntena).  and  (2)  that 
the  Amex  proposal,  by  authorizing 
exchange  trading  of  a  new  denvative 
instrument  and  permitting  multiple 
trusts  to  be  listed  on  a  single  underlying 
issue,  would  create  both  investor  and 
market  confusion. 

In  addition,  commentators  objected  to 
the  following  Trust  charactenstics  that 
would  be  permitted  under  the  Amex 
proposal:  (1)  Issuer  communications 
would  be  transmitted  by  the  Trust  to 
unit  and  PRIME  holders  only  upon 
reimbursement  by  the  issuer  of 
transmittal  expenses,  (2)  the  PRIME  and 
SCORE  holders  would  have  differing 
investment  interests,  and  (3)  voting 
nghts  would  "pass  through"  only  to 
PRIME  and  unit  holders. " 

Two  commentators  stated  that  the 
Trust  characteristics  could  significantly 
impact  tender  offeres  and  impair  the 
trust  holders'  ability  to  benefit  from  a 
tender  offer.'* It  was  stated  that,  in  a 


"  See  letters  from  IBM.  dated  January  15.  1985: 
Chevron,  dated  January  16.  1985  Royal  Dutch 
Petroleum,  dated  January  17,  1985,  the  NYSE  LCAC 
and  the  CBOE.  dated  February  6.  1965 
Commentators  responded  to  the  solicitation  of 
comments  in  Secunlies  Exchange  Acl  Relea»e  No. 
21518.  supm  note  1   which  described  the  Amex 
proposed  listing  standards  pnor  to  changes  effected 
by  Amendment  No  2  to  the  Tiling  Among  other 
things  that  amendment  prohibited  Amex  listing  of 
more  than  one  trust  on  an  issue  See  note  2  supra 

"The  CBOE  recommended  that  the  tniitee  "must 
either  (l)  undertake  voting  responsibility  for  the 
share*  underlying  trust  units  or  (2)  make  pass 
through  mailings  of  matenals  provided  by  issuers  of 
those  shares  Ic  holders  of  tnist  units.  PRIME*  and 
SCORES,  regardless  of  whether  the  issuer  agr«es  to 
pay  for  such  mailings  " 

'*See  letters  from  IBM  and  lh«  l£AC 
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hostile  takeover,  raiders  could  buy 
PRIME  components  at  a  price  below 
that  of  the  underlying  stock.  Further, 
concern  was  raised  that  trust  holders' 
participation  in  a  tender  offer  could 
effectively  be  precluded  because  of:  (1) 
The  Trustees  obligation  to  reject  all 
tender  offers  and  (2)  difficulties  in 
buying  components  in  order  to  combine 
them  into  units,  redeeming  the  units  for 
underlying  shares  and  responding  to  the 
offer  in  a  timely  manner. ' ' 

IV.  Discussion  of  Issues 

Consistent  with  the  Commission's 
request  to  the  N'YSE,  the  Amex 
developed  listing  standards  specifically 
designed  to  accommodate  the  listing  of 
Americus  units.  PRIMEs  and  SCOREs."" 


'■  Commenldlors  dlso  raised  a  variety  of  olht-r 
concerns  about  Amex's  proposed  listing  standards 
for  Amencus  Trust  securities  IBM  stated  thai 
■  (s|ince  !hp  holder  of  the  PRIMK  is  tonuTned 
pnmdrily  with  return  on  investment,  the  prospectus 
and  dnnudi  report  required  by  proposed  section 
118(8)  |uf  the|  Amfn  (rulesj  should  nddress  probable 
and  possible  costs  in  detdil  '  IBM  also 
recommended  that  the  5'^  ceiling  on  the  percentage 
of  an  issuers  shares  accepted  by  a  listed  trust  be 
calculated  on  the  basis  of  common  shares,  rather 
than  "equity  securities"  as  provided  in  the  Note  to 
subsection  (b|(ii).  and  that  a  trusts  annual  report, 
under  proposed  Subsection  (g).  should  disclose  the 
non-cash  ds  well  as  cash  dividends  distributed. 

IBM  recommended  that  the  .'Vmex  clarify  its 
suspension  and  delibting  guidelines  under  proposed 
section  1005  The  CBOE  stated  that  ihe  Amex 
proposal  should  include  delisting  standards 
incorporating  minimum  requirements  for  round  lot 
holders  of  trust  units  and  that  the  proposed 
minimum  trust  term  should  be  extended  from  three 
years  to.  perhaps,  ten  years  to  minimize  the 
similarities  between  SCORKs  and  options. 

Royal  Dutch  Petroleum  reiterated  several  of  its 
c  oncerns.  notably  that  the  market  liquidity  for  its 
United  Stales-registered  shares  could  be  impaired 
under  the  Amex  proposal,  because  5%  of  its  total 
public  float,  which  could  be  deposited  in  the  Trust, 
would  represent  20"V  of  its  United  Stales-registered 
common  stock.  In  this  regard.  Amex  has  indicated 
that  il  will  not  accept  for  listing  and  registration  in 
the  Trust  on  Royal  Dutch  until  Ihe  Amex  has  been 
advised  that  Ihe  concerns  raised  by  the  most  recent 
Royal  Dutch  comment  letter  "have  tieen 
salisfBClorily  resolved  or  that  the  Commission  staff 
would  not  object  to  such  listing."  S«'  letter  from 
EJenjamin  D.  Krause.  Senior  Vice  President.  Amex. 
to  Michael  Cavalier.  Branch  Chief.  Branch  of 
Exchange  Regulation.  Division  of  Market 
Regulation,  dated  February  12.  1984 

"Amex's  Amendment  No  2  to  its  proposed 
listing  standards  addressed  several  issues  raised  by 
IBM  in  its  comment  letter  of  February  LS.  1985. 
Noidbly.  the  amended  Amex  proposal  responds  to 
IBM  5  comment  that  the  .Amex  clarify  its  suspension 
and  delisting  guidelines  under  proposed  Section 
1005  The  amended  requirements  would  apply 
delisting  cnlena  under  section  1003  |a|  of  Ihe  Amex 
Company  Gnide  to  target  issuers,  and  provide  a 
number  of  mlditional  deiisliny  criteria  for 
investment  trusts,  including  minimum  numbers  of 
record  and/or  beneficial  holders  of  trust  units  or 
trading  components  (400).  and  of  trust  units 
outstanding  (200.000). 


For  the  reasons  discussed  below,  the 
Commission  believes  that  the  proposed 
standards  adequately  address  the 
concerns  that  have  been  raised  by 
commentators  and  that  the  Commission 
expressed  regarding  listing  standards 
for  Americus  trading  instruments  in  its 
June  1,  1984,  lettetto  Ihe  NYSE. 
Moreover,  the  Com.mission  believes  that 
the  listing  of  Americus  trusts  will  result 
in  potential  benefits  to  investors  in  the 
trust  instruments  and  the  underlying 
security.  Specifically,  the  availability  of 
the  trust  may  permit  some  investors  to 
more  closely  approximate  their  desired 
investment  objectives  through,  for 
example,  shifting  some  of  the 
opportunity  for  upside  gain  through  the 
sale  of  the  PRIME  component  in  return 
for  additional  income.  Accordingly,  the 
Commission  has  concluded  that  the 
Amex  listing  standards  are  consistent 
with  the  Act. 

A.  Similarity  to  Optipns  and  Need  for 
Comparable  Regulation 

The  Commission  believes  that,  despite 
surface  similarities  between  SCOREs, 
and  options,  on  balance  SCOREs  more 
closely  resemble  warrants  than  they  do 
options.  '*ln  particular,  warrants,  like 
SCOREs,  are  (1)  issued  at  a  single 
exercise  price  (generally  above  the 
current  market  price),  (2)  with  a  single 
expiration  date  (generally  three  to  ten 
years  in  the  future).  *and  (3)  equal  only 
a  modest  percentage  of  the  public  float 
of  the  underlying  stock.  In  addition, 
because  of  their  longer  terms  to 
maturity,  substantially  smaller  trading 
volume  and  more  severely  limited  open 
interest,  warrants  generally  do  not 
present  the  same  manipulative  or  other 
trading  abuse  opportunities  as  listed 
options.  -' 


'•Several  Commeotatora  who  responded  to  Ihe 
Amencus  release  of  |une  1, 1984.  which  described 
the  prospect  of  the  NYSPy*lisling  additional 
Americus  Trusts,  were  conicemed  thai  Ihe  NYSF,  did 
not  propose  lo  apply  to  SCbREs  the  hisloricul 
restriction  against  permitting  options  lo  trade  side 
by-side  on  the  same  exchalige  floor  at  Ihe  same 
specialist  post.  The  Commission  believes,  however, 
that  such  concerns  are  eliramalcd  by  having 
Americus  securities  trade  pn  the  Amex  ralher  than 
Ihe  NYSE,  because  the  issuers  targeted  by  Americus 
are  listed  on  the  NYSE.  In  addition.  Ihe  Amex  also 
proposes  to  aniicipale  sucl  concerns  under  section 
118<d)  by  refusing  lo  list  ait  investment  trust  if  the 
securities  held  by  the  Irusllarc  listed  on  Ihe  Amex. 

*■  According  to  Amende^  Exxon  Statement  No.  2. 
the  SCORES  on  Exxon  wil| expire  five  years  after 
Ihe  deposit  expiration  dat0. 

"  The  Commission  recognizes  Ihal  there  are 
differences  between  warramls  and  SCOREs. 
Warrants  are  technically  exercisable  al  any  lime, 
whereas  SCOREs  cannot  be  redeemed 
independently  but  must  be  combined  with  an  equal 
number  of  PRIMEs.  Moreover,  warrants  would  be 
exercised  al  a  "strike  price"  specified  by  Ihe  issuer 
al  Ihe  lime  of  issuance,  while  combined  SCOREs 
would  be  redeemed  for  a  prorated  number  of 
common  shares  selling  al  (he  market  price.  In 


Options,  unlike  SCOREs  as  permitted 
under  Amex  proposed  Section  118(c). 
are  issued  at  a  variety  of  exercise  prices 
with  additional  exercise  prices  offered 
as  the  price  of  the  underlying  stock 
changes.  "This  ensures  that  there  are 
always  "at-the-money"  options 
available  on  the  stock  and  thereby 
maximizes  the  speculative  and  hedging 
opportunitfes  afforded  by  listed  options 
trading.  In  addition,  new  stock  options 
are  listed  quarterly  with  a  maximum 
duration  of  nine  months  and  there  is  no 
limitation  on  the  number  of  stock 
options  outstanding  at  any  given  time. 
By  contrast,  the  expiration  date  of 
SCOREs  of  any  given  trust  is.  under 
Amex  proposed  section  118(g|.  a 
minimun  of  three  years  into  the  future," 
and  Ihe  maximum  offering  of  any 
SCORE  issue  is  proposed  to  be  5%  of  the 
public  float  of  the  underlying  stock.  -* 

Accordingly,  in  view  of  the  fact  that 
warrants,  by  and  large,  are  treated  the 
same  as  any  other  securities  and  their 
trading  is  not  subject  to  the  special 
disclosure,  suitability  and  related  rules 
applied  to  standardized  options  trading, 
and  in  the  absence  of  any  demonstrated 
abuses,  the  Commission  finds  that  it  is 
not  necessary  at  this  time  to  require 
SCOREs  trading  to  be  governed  by  the 
special  regulatory  requirements 
applicable  to  standardize  options. 


addition,  warrant  holders  hdvr  no  claim  upon  ,i»sels 
in  liquidation,  whereas  SCORE  holders  have  the 
right  upon  termination  of  the  trust  to  Ihe  excess  of 
Ihe  Net  Asset  Value  per  Unit  over  Ihe  Termination 
Claim  (in  slock  and  cash  for  any  fractional  sharps) 
The  Commission  does  not  believe,  however  that 
any  of  these  differences  result  in  any  greater  risk  of 
market  manipulation  or  disruption  for  SCOREs 

"Although  SCORES,  like  call  options,  offer  Ihe 
investor  the  opportunity  to  speculate  on  a  leveraged 
basis  on  possible  price  increases  in  the  underlying 
slock,  such  opportunities  would  be  limited  by  the 
single  termination  date  Accordingly  Ihe  regulatory 
concerns  of  commentators  in  this  area  are.  in  pari, 
alleviated  by  Ihe  provisions  in  the  Amex  proposed 
rule  change  prohibiting  Ihe  listing  of  more  th.m  one 
trust  on  a  target  issuer. 

"  While  under  Amex  proposed  section  1  I8|gl.  Ihe 
slated  term  of  the  Trust  may  not  be  less  than  three 
years,  the  proposed  Americus  Trust  for  Exxon  will 
extend  for  five  years.  Although  one  conimeiildlor 
has  slated  that  the  Amex  proposed  trust  lerm  of 
three  years  would  heighten  similarities  tiotween 
SCOREs  and  options.  Ihe  staff  believes  Ihal  a 
principal  trading  characteristic  of  options  is  that 
they  are  trading  vehicles  with  significunlly  shorltrr 
terms  than  several  years.  For  example,  the  most 
actively  traded  options  scries,  by  far.  are  those  wilh 
three  months  or  less  lo  expiration. 

"In  nddilion,  SCOREs.  unlike  call  options,  do  not 
provide  Ihe  holder  the  right  to  receive  underlying 
common  slock  al  a  specifieti  price  upon  exercise. 
The  SCORE  holder,  at  termination  of  the  Trust. 
receives  slock  from  the  Trust  equal  in  value  lo 
appreciation  in  the  Net  Asset  Value  per  unil  of  the 
slock  above  the  termination  claim 


B.  Investor  Con  fusion 

A  number  of  commentators  opposed 
the  Americus  offerings  because  they 
would  result  in  the  creation  of  new 
kinds  of  instruments  (/  e  .  SCOREs, 
PRIMES  and  units)  that  could  prove 
confusing  to  public  investors.  In  the 
Commissions  view,  the  Amex  has  taken 
a  number  of  steps  to  minimize  market 
confusion  concerns.  In  particular, 
Amendment  No.  2  to  the  Amex  fihng 
prohibits  the  trading  on  Amex  of 
multiple  trust  on  single  underlying 
issues.  In  addition,  Amex  has  indicated 
that  its  present  intention  is  to  list  only 
the  thirty  investment  trusts  that  have 
been  granted  tax  relief  by  the  IRS. 
Should  Americus  of  other  trust  sponsors 
seek  to  establish  additional  trust  series 
on  the  same  or  other  target  issuers  to  be 
traded  on  the  Amex  or  other  exchanges, 
the  Commission  would  evaluate 
carefully  thp  circumstances  under  which 
such  trading  appropriately  could  be 
expanded, 

C.  Impact  on  the  Underlying  Security 

Commentators  have  raised  a  variety 
of  concerns  about  the  impact  of  the 
Americus  Trust  securities  on  the  market 
for  the  underlying  securities,  on  the 
ability  of  the  issuers  of  the  those 
securities  to  communicate  with  their 
shareholders,  and  on  the  govenance  of 
their  corporations,  given  the  differing 
voting  rights  and  investment  interests  of 
PRIME  and  SCORE  holders.  The 
Commission  does  not  wish  to  minimize 
the  possible  significance  of  such 
concerns  in  the  abstract.  However,  in 
view  of  the  5%  ceiling  imposed  by  Amex 
on  the  percentage  of  the  target  issuer's 
shares  that  may  be  held  by  a  trust  "and 
the  prohibitions  of  multiple  trusts  on  a 
single  issue,  none  of  these  concerns 
should  be  a  major  problem  with  respect 
to  any  trusts  established  under  the 
Amex  rules. 

In  addition,  the  Amex  has  proposed  a 
variety  of  other  specific  provisions 
designed  to  address  these  issues.  Under 
subsection  118(a),  the  Amex  will  not  list 
a  trust  unless  the  issuer  of  the 
underlying  securities  has  net  worth  in 
excess  of  SlO  million  and  total  assets 


Federal  Register  /  Vol.  50.  No.  58  /  Tuesday.  March  26.  1985  /  Notices 


11975 


"  A  similar  5%  ceiling  19  contained  in  the 
Americus  reRistralion  statement  with  respect  to  the 
number  of  shares  the  trustee  can  accept  for  any 
Trust  series.  Exhibit  B  of  the  IRS  private  letter  lo 
Americus.  dated  November  5.  1984.  also  establishes 
maximum  numbers  of  shares  that  any  one  trust  may 
accept.  The  numbers  are  intended  lo  represent 
somewhat  less  than  h%  of  the  outstanding  common 
shares  of  each  issuer  Experience  with  the  ATSiT 
Americus  Trust  suggests  that  substantially  fewer 
shares  than  that  may  actually  be  deposited  with  the 
Trust.  Indeed,  common  shares  constituting  only  0  8% 
of  the  outstanding  common  stock  of  pre-divestiture 
AT&T  were  deposited  in  the  Trust  on  AT4T 
currently  trading  on  the  NYSE. 


greater  than  $100  million.  As  noted 
above,  the  Amex  also  proposes  to  apply 
its  traditional  listing  standards  relating 
to  number  of  shareholdes  to  the  Trust 
securities  themselves.  In  conjunction 
with  the  5%  ceiling,  the  Commission  is 
satisfied  that  the  Amex  proposal  should 
ensure  adequate  liquidity  in  the  market 
for  Americus  unit  and  components, 
while  not  reducing  the  liquidity  of  the 
underlying  stocks.'* 

With  respect  to  shareholder 
communications,  Americus  and 
proposed  Amex  section  118(g)  require 
the  Trustee  to  transmit  issuer 
communications  to  unit  and  PRIME 
holders  only  if  reimbursed  for 
transmittal  expenses  by  the  issuer.  In 
the  Commission's  view,  the  Trustee's 
relationship  to  trust  holders  resembles  a 
brokers  to  his  street  name  customers 
(the  beneficial  owners  of  stock 
registered  in  the  broker's  name).  In  this 
regard,  the  Amex  proposal  is  consistent 
with  the  obligations  imposed  on  brokers 
pursuant  to  Rule  14b-l(b)  under  the 
Exchange  Act.='  Under  this  Rule,  the 
broker  is  not  required  to  transmit  issuer 
communications  to  street  name 
customers  unless  he  receives  assurances 
that  the  broker's  reasonable  expenses 
will  be  paid  by  the  issuer.  The 
Commission  hopes  most  issuers  will 
bear  the  expenses  of  forwarding 
shareholders  communications  given  the 
importance  these  issuers  have 
repeatedly  given  to  communicating  with 
their  shareholders.  Indeed,  Americus 
represents  that  the  AT&T  holding 
companies  have  paid  these  expenses  for 
the  AT&T  trust.  Accordingly,  the 
Commission  does  not  believe  that  the 
differing  voting  rights  and  investing 
interests  of  PRIME  and  SCORE  holders 
will  materially  impact  on  shareholder 
participation  or  corporate  governance." 

D  Tender  Offers 

Amex  proposed  sections  118,  145  and 
1005  do  not  specifically  address  tender 
offers.  Commentators  also  discussed, 
however,  several  issues  regarding  the 
effects  of  the  proposed  trusts  in  the 


"Moreover  the  deposited  shares  are  not 
permanently  removed  from  the  market  Trust  units 
can  be  redeemed  at  any  time,  and  PRIMES  and 
SCOREs  can  be  rccombined  and  redeemed  at  any 
lime.  Accordingly,  there  should  be  a  close 
relationship  between  the  market  for  the  underlying 
security  and  the  markets  that  develop  for  Americus 
units.  PRIMES  and  SCOREs. 

"17CFR  240  14b-l 

"In  this  regard,  the  Amex  proposal  docs  not 
provide  that  either  component  of  listed  investment 
trusts  will  carry  voting  or  other  express  rights. 
Under  proposed  section  118(f).  Amex  only  would 
require  that  the  rights  inhering  in  the  securities  be 
passed  through  lo  unit  holders,  thereby  permitting 
the  Trust  instrument  to  confer  differing  voting  rights 
on  different  component  holders 


tender  offer  context. "The  concern  most 
often  raised  was  that  a  hostile  acquiror 
could,  by  buying  PRIMEs,  obtain 
significant  voting  power  in  the  target 
company  without  paying  the  full  price  of 
the  underlying  stock.  One  commentator 
stated  that  the  target  issuer  similarly 
could  incorporate  PRIMEs  in  a  defensive 
strategy  against  a  hosiiie  bid. 
Conversely,  some  commentators  stated 
thai  the  Trustee's  obligation  to  reject 
any  tender  offer  could  interfere  with 
trust  holders'  ability  to  respond  to  an 
offer,  since  trust  holders  might 
encounter  illiquid  markets  in  either  or 
both  components,  and  administrative 
delays  in  redeeming  units  for  common 
stock  In  addition,  a  commentator 
questioned  how  the  rjles  governing 
tender  offers  under  Rule  lOb-13  under 
the  Exchange  Act  would  applv  to 
PRIMES  and  SCORES.^ 

The  Commission  believes  that  the 
Americus  registration  statement  clearly 
discloses  the  principal  difficulties  that" 
may  confront  trust  holders  in  responding 
to  a  tender  offer, "  Trust  holders  are 
cleariy  informed  that  they  are  not 
investing  in  equity  securities  of  the 
underlying  company,  and  that  the 
procedures  for  participating  in  a  tender 
offer  for  the  company's  equity  shares 
will  be  neither  indentical  to  nor  perhaps 
as  direct  as  those  available  to  holders  of 
the  underlying  stock.  Moreover,  the 
effect  of  PRIMES  in  the  tender  offer 
context  will  be  minimized  due  to  the 
limited  number  of  PRIMEs  outstanding. 

In  addition,  the  Commission  believes 
that  Rule  lOb-13"  would  prohibit  any 
person  making  a  tender  offer  for  a 
security  underlying  an>  of  the  trusts 
from  purchasing  outside  of  the  offer  [i.e.. 
in  market  or  privately  negotiated 
transactions)  units,  PRIMEs  or  SCOREs, 
whether  or  not  the  person  owns  one  or 
more  components  prior  to  the  offer.  The 
Commission  views  PRIMEs  and 
SCOREs.  both  individually  and 
combined,  as  "immediately 
exchangeable  for  or  convertible  into  the 
underiying  stock,"  and  thereby  barred 


"The  Amencus  registration  statement  provides 
that  the  Trustee  must  reject  all  tender  offers  for  the 
common  stock  held  in  the  Trust  Trust  holders  may 
respond  to  a  lender  offer  by  recombining 
components  and  redeeming  the  units  for  their  pro 
rata  share  of  the  Trust-held  stock. 

"See  letter  from  IBM. 

"  The  avaiUbilily  lo  tender  by  letter  of  guarantee 
also  may  alleviate  any  concerns  raised  by 
administrative  delays  in  Iransferiiig  the  units. 

"Rule  lOb-13  IS  designed  to  safeguard  the 
interests  of  larget  shareholders  by  protecting  them 
against  any  purchase  outside  of  the  tender  offer  by 
the  bidder  of  the  subject  security  (or  a  security 
immediately  convertible  into  or  exchangeable  for 
the  security)  at  a  consideration  greater  than  or 
different  from  that  offered  shareholders. 
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from  purchase  outside  the  offer  under 
Rule  lOb-13.  The  Commission  therefore 
believes  the  creation  of  a  limited 
number  of  Americus  trusts  will  not 
interfere  with  underlying  objectives  of 
the  Williams  Act,  particularly  in  light  of 
our  interpretation  of  Rule  lOb-13. 

V.  Conclusion 

The  Commission  fmds  that,  in  light  of 
the  5%  ceiling  on  the  number  of  shares 
deposited  as  well  as  the  limitation  of 
only  one  trust  per  issuer,  the  Amex 
proposal  adequately  responds  to 
concerns  raised  by  commentators,  and 
generally  provides  an  appropriate 
regulatory  scheme  for  the  protection  of 
investors.  Accordingly,  the  Commission 
finds  that  the  Amex  proposed  listing 
standards  for  investment  trust  securities 
under  proposed  sections  118, 145  and 
1005  of  the  Amex  Company  Guide  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder,  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  and 
the  rules  and  regulations  thereunder. 

By  the  Commission. 
lohn  Wheeler, 
Sfi  n'lcry 
March  18,  1985. 

|FR  Doc  8S-7127  Filed  3-25-«5:  8:45  fim] 
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I  Release  No.  34-21864;  File  No.  SR-MCC- 
85-21 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Midwest 
Clearing  Corp.  Relating  to  Mandatory 
Input  of  Municipal  Bond  Accrued 
Interest 

thjrsiKint  to  section  iy(b)|l)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S  C.  78s(b)(l).  notice  is  hereby  given 
that  on  March  11.  1985  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  1,  11,  and  111  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Attached  to  the  filing  as  Exhibit  A  is  a 
MST  System  Administrative  Bulletin 
regarding  mandatory  input  of  municipal 
bond  accrued  interest. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

fA)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposal  will  require  mandatory 
input  of  accrued  interest  on  Municipal 
Bond  Comparison  System  (MBCS)  trade 
input  forms.  This  filing  supplements 
MCCs  prior  filings  (SR-MCC-84-^  and 
SR-MCC-84-8)  implementing  MBCS. 
MBCS  is  operated  as  a  link  with  the 
National  Municipal  Securities 
Comparison  System  offered  by  the 
National  Securities  Clearing 
Corporation  (NSCC). 

MBCS  users  have  recommended  that 
accrued  interest  be  required  trade  input 
information.  MBCS  trade  input  forms 
currently  allow  accrued  interest 
information  to  be  input.  Effective 
immediately,  MCC  will  monitor  trade 
input  forms  for  accrued  interest.  In  order 
to  allow  all  MBCS  Participants  adequate 
time  to  adjust  to  this  requirement, 
comparison  input  will  not  be  rejected 
solely  because  of  missing  or  incomplete 
accrued  interest  data.  However,  at  the 
end  of  the  monitoring  period  (projected 
to  be  around  March  29,  1985), 
submission  of  accrued  interest  will  be 
mandatory. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  provides  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  The  proposed  change  will 
facilitate  municipal  bond  trade 
comparison,  thus  assisting  the 
establishment  of  a  national  system  for 
securities  clearance  and  settlement. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Midwest  Clearing  Corporation 
does  not  believe  that  the  proposed  rule 
change  will  impose  a|iy  burdens  on 
competition. 


(CJ Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will; 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

IV.  Solicitation  of  Comments 

Interested  persons  are  intited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U,S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  N.W.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  16,  1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  March  19.  19B5. 

|ohn  Wheeler, 

Secretary. 

|FR  Doc.  85-7126  Filed  3-25-85;  8:4,5  am] 
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Self-Regulatory  Organizations;  Order 
Granting  Application  To  Stril«e  From 
Listing  and  Registration;  New  York 
Stock  Exchange,  Inc. 

March  19,  1985. 

The  New  York  Stock  Fxchanjje,  Inc. 
("Kxchange")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchan>>e  Act  of  1934  and 
Rule  12d2-2(cl  promulgated  thereunder. 
to  strike  the  common  stock  (S2.50  par 
\alue)  and  the  9'-2%  Sinking  Fund 
Debentures  due  April  1,  1999  of 
LInidynamics  Corporation  ("Company") 
(File  No.  1-4202)  from  listing  and 
registration  thereon. 

The  reasons  alleged  for  striking  this 
security  froi.i  listing  and  registration 
include  the  following: 

(1)  In  the  opinion  of  the  Exchange  said 
securities  sre  no  lonupi  suitable  for 
continued  listing  and  registration  on  the 
Exchange.  In.formation  supplied  by  the 
Company  or  taken  from  other  sources 
believed  by  the  Exchange  to  be  reliable 
indicates  that  as  of  February  15.  1985. 
there  were  fpwer  than  oBO.TOO  s1i.:j-ps  of 
common  stock  of  the  Company  in  public 
hands  as  a  result  of  a  tender  offer  made 
by  Crane  Acquisition  Corporation,  a 
wholly-owned  subsidiary  of  Crane 
Company.  The  extended  tender  offer 
expired  on  February  15.  1985. 

(2)  The  Exchange's  Rule  499.20 
Subsection  2  states  that  the  Exchange 
would  normally  give  consideration  to 
suspending  or  removing  from  the  list  a 
security  of  a  company  when — "Number 
of  publirlv  held  shares  [is)  less  than 
600.000.  ' 

(3)  In  view  of  the  fact  that  the 
common  stock  of  the  Company  v\;is 
suspended  from  dealings  on  February 
15  1985,  the  Exchange  also  considered 
the  appropriateness  of  the  continued 
listing  of  the  Debentures  and  determined 
that  said  Debentures  were  no  longer 
suitable  for  continued  listing  and  should 
bp  removed  from  the  list  on  the 
Exchange. 

The  Commission,  having  considered 
the  facts  stated  in  the  application  and 
having  due  regard  for  the  public  interest 
and  protection  of  investors,  oiders  that 
said  application  be.  and  it  hereby  is, 
granted,  effective  at  the  opening  of 
business  on  March  20.  1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

a'jthority. 

John  Wheeler. 

Secretary. 

|FR  Doc.  85-7125  Filed  3-25-85;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

ILtcens*  No.  02/02-54831 

Fans  Capital  Corp.;  Application  for  a 
License  To  Operate  as  a  Small 
Business  Investment  Company 

.•\n  application  for  a  license  to  operate 
as  a  small  business  investment  company 
(SDIC)  under  the  provisions  of  section 
301(d)  of  the  Small  Business  Investment 
Act  of  1958.  as  amended,  (the  Act).  (15 
U.S  C.  661  et  seq.],  has  been  filed  by 
Fans  Capital  Corporation.  (Applicant) 
with  the  Small  Business  Administration 
(SEA),  pursuant  to  13  CFR  107.102(1984). 

The  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


Percent 

Name  and  aiMress 

Title  or  felatlons^<o 

ol 

owner. 

stvc 

Fon.May    Fan     12-16    160 

Pfasidoni  Director 

6S 

Street.     Boechhurst.     NY 

11356 

Foon-Chung  Fan.  97  TayKx 

Vice  PTes>donl/ 

30 

CKTve,  Clostef.  NY  C7624 

DHector 

Jiann  J   Moong   40-65  62n<J 

Secretary 

5 

Street      WoodSKle,      NY 

Treasufer. 

11377 

Director 

The  Applicant,  a  .New  York 
corporation,  with  its  principal  place  of 
business  at  134-11  Dahlia  Avenue.  Unit 
B.  Flushing,  New  York  11355.  will  begin 
operations  with  Sl.010.000  of  paid-in 
capital  and  paid-in  surplus.  The 
Applicant  will  initially  conduct  its 
activities  in  the  State  of  New  York. 

Matters  involved  in  SBA's 
consideiation  of  the  Application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  Applicant 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Act 
and  the  SBA  Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment.  Small  Business 
Administration.  1441  L  Street.  NW.. 
Washington.  D.C.  20418. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Flushing,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 


Dated:  March  7.  1985. 

Robert  G.  LinetK>rry. 

Deputy  AssiK:iate  Admmistrclor  for 
Investmpnt. 

\VR  Doc,  85-7094  Filed  3-25-85  8:45  am] 
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Direct  Business  Loans  and  Immediate 
Participation  Loans;  Interest  Rates 

The  interest  rate  on  section  7(al  Small 
Business  Administration  direct  business 
loans  (as  amdended  by  Pub.  L.  9"-35j 
and  the  SBA  share  of  immediate 
participation  loans  in  twelve  and  one 
fourth  (12'-4)  percent  for  the  fiscal 
quarter  beginning  April.  1,  1985. 

On  a  quarterly  basis,  the  Small 
Business  Administration  also  publishes 
an  interest  rate  called  the  optional  "peg" 
rate  (13  CFR  120.3ib)(2)[iii)).  This  rate  is 
a  weighted  average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  loan.  This  rate  may  be 
used  as  a  b.isc  rate  for  guaranteed 
fluctuating  interest  rate  SB.A  loans.  For 
the  April-June  quarter  of  1985,  this  rate 
will  be  eleven  and  three-eighths  (11%) 
percent. 

Edwin  T  ilollonay, 

Assoiiati'  Aiiniinistrator  for  Finance  and 
Investmonl. 

[FR  Doc  8,5-7115  Filed  3-25-85;  8:45  am| 
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Region  II  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  II  Advisory 
Council,  located  in  the  geographical  area 
of  Syracuse,  will  hold  a  public  meeting 
at  9:00  a.m.,  Thursday,  April  11th.  1985. 
at  Marine  Midland  Bank— Corner  of 
Jefferson  and  Warren  Streets,  8th  floor 
Boardroom,  Syracuse,  .New  York,  to 
discuss  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write,  or  call 
).  Wilson  Harrison,  District  Director, 
U.S.  Small  Business  Administration.  100 
South  Clinton  Street,  Room  1071. 
Syracuse.  New  York  13260 — (315)  423- 
5371. 

[fan  M    \oi>dk, 

Diri'ctor.  Office  of  Advisory  CouncJIs. 

March  19. 1985. 

|FR  Doc.  85-7114  Filed  3-25-85:  8:45  am| 
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Region  III  Advisory  Council;  Public 
Meeting 

The  Small  Business  Administration 
Region  III  Advisory  Council,  located  in 
the  geographical  area  of  Clarksburg. 
West  Virginia,  will  hold  a  public 
meeting  at  1:00  p.m.,  Tuesday.  April  30 
and  end  12:00  Noon  Wednesday,  May  1, 
1985.  at  the  Holiday  Inn  (Charleston 
House),  600  Kanawha  Blvd..  East, 
Charleston,  West  Virginia,  to  discuss 
such  business  as  may  be  presented  by 
members,  the  staff  of  the  U.S.  Small 
Business  Administration  and  others 
attending. 

For  further  information,  write,  or  call 
Marvin  P.  Shelton,  District  Director.  U.S. 
Small  Business  Administration,  P.O.  Box 
1608  Clarksburg,  West  Virginia  26302- 
1608  or  phone  (304)  622-6601 
Jean  M.  Nowak. 

Director  Office  of  Advisory  Councils. 
March  19.  1985. 

|FR  Doc.  85-7112  Filed  3-25-85;  8:45  am| 
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Region  VII  St.  Louis  District  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  VII,  St.  Louis 
District  Advisory  Council,  located  in  the 
geographical  area  of  St.  Louis  and 
Eastern  Missouri,  will  hold  a  public 
meeting  at  10:30  a.m.,  Thursday,  April 
nth,  1985,  at  Schneithorsfs  Hofamberg 
Inn,  Lindbergh  and  Clayton,  St.  Louis, 
MO  63124,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write,  or  call 
Robert  L.  .Andrews,  District  Director, 
U.S.  Small  Business  .Administration,  fll5 
Olive  Street,  Room  242.  St.  Louis 
Missouri  63101— (314)  425-6600 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
March  18.  1985. 
|FR  Doc.  85-7113  Filed  3-2S-65:  8:45  am] 
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DEPARTMENT  OF  STATE 

(Public  Notice  CM-8/B35) 

Advisory  Committee  on  International 
Investment,  Technology,  and 
Development,  Subcommittee  on 
Multilateral  Affairs;  Meeting 

The  Department  of  State  will  hold  a 
meeting  of  the  Subcommittee  on 
Multilateral  Affairs  of  the  Advisory 
Committee  on  International  Investment. 
Technology,  and  Development  on  April 
10, 1985  from  2:00  p.m.  to  4:00  p.m.  The 


meeting  will  be  held  in  room  1408  of  the 
Department  of  State,  2201  "C "  Street, 
NW.,  Washington,  DC,  20520. 

The  purpose  of  the  meeting  will  be  to 
discuss  the  Transfer  of  Technology  Code 
of  Conduct  in  preparation  for 
negotiations  in  the  UNCTAD  in  Geneva, 
May  13-31, 1985,  and  to  prepare  for  the 
five  year  review  of  the  UNCTAD  set  of 
"Multilaterally  Agreed  Equitable 
Principles  and  Rules  for  the  Control  of 
Restrictive  Business  Practices," 
scheduled  for  Geneva,  November.  4-15. 
1985. 

Access  to  the  State  Department  is 
controlled.  Therefore,  members  of  the 
public  wishing  to  attend  the  meeting 
must  contact  the  Office  of  Investment 
Affairs  ((202)  632-2728)  in  order  to 
arrange  admittance.  Please  use  the  "C" 
street  entrance. 

The  Chairman  of  the  Subcommittee 
will,  as  time  permits,  entertain 
comments  from  members  of  the  public  at 
the  meeting. 

Dated:  March  14,  1985. 
Waiter  B.  Lockwood.  Jr., 

Executive  Secretary: 

|FR  Doc.  85-7072  Filed  3-2S-85;  8:45  am) 

BtLUNG  CODE  4710-97-U 


[Public  Notice  CM-a/831] 

Shipping  Coordination  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea, 
Working  Group  on  Ship  Design  and 
Equipment;  Meeting 

The  Working  Group  on  Ship  Design 
and  Equipment  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  April  25. 
1985  at  9:30  A.M.  in  room  2415  at  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  D.C. 

The  purpose  of  the  meeting  will  be  a 
general  review  of  the  agenda  items 
considered  during  the  Twenty-Eighth 
Session  of  the  Subcommittee  on  Ship 
Design  and  Equipment  of  the 
International  Maritime  Organization 
(LMO)  held  January  14-18,  1985  and  to 
begin' necessary  actions  in  preparation 
for  the  Twenty-Ninth  Session. 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact 
Captain  A.  E.  Henn,  U.S.  Coast  Guard 
Headquarters  (G-MTH/12).  2100  Second 
Street,  S.W.,  Washington,  D.C.  20593. 
Telephone:  (202)  426-2167. 

Dated:  March  11.  1985. 
Samuel  V.  Smith. 

Executive  Secretary.  Shipping  Coordinating 

Committee. 

[FR  Doc.  85-7068  Filed  3-25-85;  8:45  am) 
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[Public  Notice  CM-8/322] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Ufe  at  Sea, 
Woridng  Group  on  the  Carriage  of 
Dangerous  Goods;  Meeting 

The  Working  Group  on  the  Carriage  of 
Dangerous  Goods  of  the  Subcommittee 
on  Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  April  23, 
1985  at  10:00  A.M.  in  Room  2417  at  Coast 
Guard  Headquarters,  2100  2nd  Street, 
SW.,  Washington,  D.C. 

The  purpose  of  this  meeting  is  to 
discuss — 

1.  United  States  positions  on  matters 
to  be  considered  at  the  37th  Session  of 
the  International  Maritime  Organization 
(IMO)  Subcommittee  on  the  Carriage  of 
Dangerous  Goods  to  be  held  13-17  May 
1985,  and  in  particular: 

— The  rewrite  of  the  International 

Maritimie  Dangerous  Goods  (IMDG) 

Code  stowage  and  segregation 

requirements: 
— The  marking  of  gas  cylinders; 
— The  revision  of  the  IMDG  Code 

packaging  requirements  for  poisons; 
— The  revision  of  the  IMDG  Code 

explosive  recommendations; 
— The  inclusion  of  marine  pollutants  in 

the  IMDG  Code; 
— The  inclusion  of  consumer  commodity 

requirements  in  the  IMDG  Code. 

2.  United  States  proposals  made  to  the 
37th  Session  of  the  IMO  Subcommittee 
on  the  Carriage  of  Dangerous  Goods; 
and 

3.  IMO  activities  of  a  continuing 
nature.  Members  of  the  public  may 
attend  up  to  the  seating  capacity  of  the 
room. 

For  further  information  contact 
Lieutenant  John  P.  Aherne,  U,S.  Coast 
Guard  Headquarters  (G-MTH-3),  2100 
2nd  Street.  SW.,  Washington.  D.C.  20593. 
Telephone:  (202)  462-1577. 
Samuel  V.  Smith. 

Executive  Secretary.  Shipping  Coordinating 
Committee. 

(FR  Doc.  85-7069  Filed  3-25-85;  8:45  am) 
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[Public  Notice  CM-8/837] 

Study  Group  A  of  the  U.S.  Organization 
for  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  Study  Group  A  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on  April 
23, 1985  at  10:00  a.m..  in  Room  1207. 


Department  of  State,  2201  C  Street.  NW., 
Washington,  D.C. 

Study  Group  A  deals  with  U.S. 
Government  aspects  of  international 
telecommunication  cp3ration8  and 
tariffs.  The  Study  Group  will  discuss 
international  telecommunications 
questions  relating  to  telephone, 
telegraph,  telex,  new  record  services, 
data  transmission  and  leased  channel 
services  in  order  to  develop  U.S. 
positions  to  be  taken  at  upcoming 
international  meetings  of  CCITT  Study 
Group  HI  (May  7-10),  Study  Group  I 
(May  9-17!  in  Geneva,  and  Studv  Group 
VIII  (June;  5-14, 1985)  in  Kyoto. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled.  All  persons  wishing  to  attend 
the  meeting  should  contact  the  office  of 
Earl  Barbely.  Department  of  State, 
Washington,  D.C:  telephone  (202)  632- 
3405,  All  attendees  must  use  the  C  Street 
entrance  to  the  building. 

Earl  S.  Barbely, 

Chairman.  U.S.  CCITT  National  Committee. 
[FR  Doc.  85-7074  Filed  3-25-<«;  845  ami 
BILUNQ  CODE  4710-07-41 
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(Public  Notic*  CM-«/8341 

Study  Group  D  of  the  U.S.  Organization 
for  the  International  Telegraph  And 
Telephone  Consultative  Committee 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  Study  Group  D  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on  April 
17, 1985  at  9:00  a.m.  in  Room  1103/1105, 
U.S.  Department  of  Commerce.  325 
Broadway,  Boulder,  Colorado. 

This  Study  Group  deals  with  matters 
in  telecommunication  relating  to  the 
development  of  international  digital 
data  transmission.  The  purpose  of  this 
meeting  is  to  discuss  reports  of  several 
recent  international  working  group 
metings  and  preparation  for  the 
international  meeting  of  CCITT  Study 
Group  VII.  Geneva,  April  22— May  3,' 
1985. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion  subject  to  the  instructions  of 
the  Chairman.  Requests  for  further 
information  may  be  directed  to  Mr.  Earl 
S.  Barbely,  State  Department, 
Washington,  D.C,  20520;  telephone  (2021 
632-3405. 


Dated:  March  6,  1985. 

Richard  E.  Shnim, 

.\cting  Director.  Office  of  International 
Communications  Policy. 

|FR  Doc.  85-7071  Filed  3-25-85;  8:45  am] 

BILUNG  CODE  4710-07-M 


I  Public  Notice  CM-«/833] 


Study  Group  2  of  the  U.S.  Organization 
for  the  International  Radio 
Consi'ltatlve  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Group  2  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Com.mittee  (CCIR)  will 
meet  on  April  16,  1985  in  Room  512J  of 
the  National  Aeronautics  and  Space 
Administration,  600  Independence 
Avenue,  SW.,  Washington,  DC.  The 
meeting  will  begin  at  9:30  a.m. 

Study  Group  2  deals  with  matters 
relating  to  the  communications  for 
scientific  satellites,  space  probes. 
spacecraft,  exploration  satellites  (e.g., 
meteorological  and  geodetic)  and  to 
interference  problems  concerning  the 
radio  astronomy  and  radar  astronomy 
services.  The  purpose  of  the  meeting  is 
to  discuss  preparations  for  the 
international  meeting  of  Study  Group  2 
in  September,  1985. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subjects  to  instructions  of 
the  Chairman. 

Requests  for  further  information 
should  be  directed  to  Mr.  Richard  E. 
Shrum,  State  Department,  Washington, 
D.C.  20520,  Telephone  (202)  632-2592. 

Dated:  March  6. 1985. 
Richard  E.  Shnim, 

Chairman.  U.S.  CCIR  National  Committee. 
[FR  Doc.  85-7070  Filed  3-25-85;  8:45  am] 
BILUNQ  CODE  4710-07-M 


[Public  Notice  CM-8/8361 

Study  Groups  10  and  11  of  the  U.S. 
Organization  for  the  international 
Radio  Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Groups  10  and  11  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  jointly  on  April  19,  1985  in  Room 
330, 1200  19th  Street,  N'W,.  Washington. 
D.C.  beginning  at  9:30  a.m. 

Study  Group  10  deals  with  questions 
relating  to  sound  broadcasting;  Study 
Group  11  deals  with  questions  relating 
to  television  broadcasting.  The  purpose 
of  the  meeting  is  to  review 
documentation  for  the  meetings  of 


international  Study  Groups  10  and  11, 
October-November,  1985.  in  Geneva. 
Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  the  instructions  of 
the  Chairman.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum.  State  Department, 
Washington.  DC.  20520;  telephone  (202) 
632-2592. 

Dnted  March  18,  1985. 
Richard  E.  Shrum, 

Chairman.  U.S.  CCIR  National  Committee. 
[FR  Doc.  85-7073  Filed  3-25-85;  8  45  am) 

BILUNO  COOC  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

(Summary  Notice  No.,  PE-es-S] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAAs 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contains  a  sum.mary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  impro\e  the 
public's  awareness  of.  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  ar.>  petition 
or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  April  15.  1985. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to;  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn;  Rules  Docket  (AGC-204). 

Petition  Docket  No. ,  800 

Independence  Avenue.  SW.. 
Washington,  D.C.  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  petition,  any  comments  received 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulator}'  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  916, 
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FAA  Headquarters  Building  (FOB  lOA), 
fWX)  Independence  Avenue,  SVV., 
Washington,  D.C.  20591:  telephone  (2021 
426-3644. 


This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  .Aviation 
Regulations  (14  CFR  part  11). 


Issued  in  Washington,  DC,  on  March  20, 
1985. 

|ohn  H.  Cassady, 

Assistant  Chief  Counsel.  Regulations  and 
Enforcement  Division. 


Petitions  for  Exemption 


°°^*''  j                                      P«W«ner 

Reguialiont  altocted 

Descnpton  ol  relief  sougM 

24S49 
24M« 

24531 

Ge^efa'  WctO's  Co'p     ..          „„.., , 

14  CFH  21  181 _ _. 

14  CFR  21.181 -    _ 

14  CFH  21  181 

14  CFH  21  181 ...._ _. 

14  CFH  21  181 „ „.. 

14  CFti  21  181    . 

::- 

To  altow  petitioner  lo  operate  ce^am  aircral  j!ili7\r.g  tt^e  provaioos  of  a  rrwumum 

equipment  list. 
To  aHow  petitiorwr  lo  operate  certain  airaalt  utitong  tne  p.ovrsons  o(  a  minmurti 

equipmeni  m 
To  anew  polrt~Dr,er  lo  operate  certain  aircralt  ulili;i-ig  tne  provisioos  of  a  mmimurr 

equpmeni  ksi 
To  aNowr  petiifooe*  to  operate  certain  aKcraft  ut>ii2irv)  r^e  pro/TSior>s  o'  «  mtotrnum 

equipment  list 
To  aSow  petitioner  to  opefalo  certain  avcraH  utinzw^^  ;^«  provisions  ji  a  minimum 

eqiKprrient  list 
To  allow  peblioner  lo  operate  certain  aircra*t  jtitijinq  r*ie  pro^sicns  o'  a  mmimum 

equpmani  ksl 
To  aHow  petitioner  to  operate  certain  aircati  uiiunng  '.h*  arovisxjnb  ol  a  minimum 

et^upment  list. 
To  aMow  petitioner  to  operate  cenavi  aircran  ubli^ng  ;ho  p.'ovisions  ol  a  mramum 

•quIpnnerK  hst 
To   aHow   petitioner     Pacfc    Aircfafi    Fmance     aryj    British    Aerospace    and    its 

Subsidnnes  to  operate  certain  leased  airaatl  witfioi;!  comptymg  vntti  tne  filing 

and  notification  proceou/es  ol  that  section 
To  conduct  drug  enloicement  act'vties  at  nignt  ir  air-^raft  ont^out  operating  ttie 

anticollision  system  or  position  ligntj 
To  exempt  petit.ooer  Irom  the  citeo  section  and  any  other  pertment  section  wfi«n 

purports  tc  govern  the  development  dI  arfl  opefaiion  of  Cessna  208A  aragft 

under  a  Mi'M-i-om  Equipmenf  Lis'  '   M£l   i 
To   allow   Mr    B    Peip'son   lo   se~e   as   cruel   inspector   i«rthout   having   held   a 

mect^anic  certilicatfa  with  airf'ame  ar.<J  powepiant  rahr>gs  lof  at  least  3  years 
Extensior.  ol  Exemption  j6^.3B  lo  a  io«  ^e'^Der  carr>ers  to  permit  the  actual  static 

airplane   prelliqhl   inspection    training    and    checKing    requirements   lor   a   pilot 

canodale  lor  a  ratmg  m  a  •wo-"-«mtief  iiigtitcrew  airp.ane  to  be  accomplished 

by  using  an  advanced  ard  approved  pictor-.a   means 

P»lilip  McKHS  Inc    „ 

^ccnesre'  ''eiefyio"*-  Co»p       „ 

Soutfwesief  Be* 

_-..„.... 

2  1539 
24S28 
24379 

Mi      Wi'ief  ■'DRaccc  Co ' 

Natxsco  9/ar<Js   !nc       .„ „ 

14  CFR  2'  181  _ 

14  CFH  21  181 

14  CFH  91  54(c) _ 

14  CFH  91  73  (a)  and  (d) _.. 

24461 

Georgu  Oept-  ot  fiatjAi  Oevxjrces  .._ „ 

24479 

24484 

22872 

M<y;'iiajn  A;r  Cargo           

Unive'sai  Aifii'^e*. 

A.f  'ra.nspor  Aiisoc  ol  Apier<:a        

14  CFH  135  179 _ 

14  CFH  121  eiWKK 

14  CFR  porhon  o« 



Dispositions  of  Petitions  for  Exemption 


Doc*el 
No. 


Pebtioner 


242<i<»     Beecn  A.'cren  Cor         

17067  I  Sis-O  Flying  Service,  Inc 

J4420  '  The  Flying  Tiger  Line.  Inc 

I 
J4207     Charies  R  Downs _ 

24312  ,  Kiri*ertyClarl>  

24329  Elwooo  V»   McCary 

24330  I  CL.  Johnson. _ 

24197  I  Scimitav.  Ine 

24313  W  R  Grace  A  Co 

I 
24006  I  Amencan  Aviation  trxXistnes  . 


23521   I  Smgacore  AlIioos.  Ltd 

23386     Mid  Pacific  Amines         

24517  i  liikyiamed  Aboaltan  Baroom.. 

I 

24204     A«e«ec   irx:        


24J04      Ommfhgnt  Offshore    Inc. 

?;i«"5     Beecn  Arcraf  Cor»ratjrvi 


Regulatxxis  affected 


14CFR6l31(aMl). 
14  CFH  91  27 


14  CFH  91  303 _ 

14  CFR  65  104 

14  CFR  21  181 

14  CFH  121383(c) 

14  CFH  121.383(c) 

14  CFR  21.181 

14  CFH  21  181 

14  CFR  21  t9<b)(1) 

14  CFR  21  181 

14  CFH  121  378 

14  CFR  91  307 


14  CFR  43  3(b).. 


14  CFH  43.3 

14  CFH  45  20(b).. 


IDescripnon  ol  relief  sought  disposition 


To   allow   pilots   ol   the   Beech   Moo^    300   airt>iar>e    wtik^   is   certificated   at   a 

maiimom  weight  ol  more  than  1 2  500  pounrls   to  operate  these  airc^ft  wittvxit 

holding  an  appfoixiate  tfoe  ratmg   Der»ed  3<6  85 
To   extend   ttie    May    31.    1985.    terrtjnation    date    ol    Exemption    24300     Thai 

Exar^tion  allows  petitKxier  to  cooouci   ferry   fg-it?   of  tour^engine   DC-6  an 

planes  with  one  engine  noperatwa  wher  the  aircraft  rs  operated  uixler  contract 

with  the  u  S  Forest  Service  lor  Forest  fue  ccr-troi   Graited  5/7/85 
To  allow  petiliooer  to  operate  one  Stage   '   OCS  at  Miam  intematxjoal  A,roori 

until  thie  a*,  cralt  is  reer^ned   Denied  3   i ,  85 
To  aNow  petH^ner  lo  apply  lor  a  reoairman  certifica'e  even  moogh  he  is  not  tt>e 

pnmafv  bulder  or  nis  cxpenmente  aircan   Granted  ^  22  65 
To  alto*  Itie  operation  ol  a  Canaoair  Cl-€CO  aircrat  utilizing  the  provisions  ol  a 

mmimum  equipment  list  Granted  3^  85 
To  aUow  petitioner  to  continue  to  serve  as  a  oiot  m  riperations  conducted  under 

Part  121  after  reaching  his  60th  Oimoav   Denied  2  5  85 
To  anew  petitioner  lo  continue  to  se^^e  as  a  piici  m  ooeraticns  conducted  undor 

Part  121  after  reaching  his  6Cth  tuffajay   Der>«d  2  5  85 
To  aUow  petitioner  to  operate  a  B-727-44  aircral  utilizing  >ne  provisions  of  a 

minimum  eqwpment  list  G'anied  2/5  85 
To  allow  the  operation  of  &-727  aircrati  utilizing   the  provisions  ol  a  minimum 

equipmeni  list  Gian'ed  2'7/85 
To  aHow  petitioner  to  apply  tor  a  supplemental  type  cerii'icatB  lor  a  design  change 

to  the  Lockheed  Model  1329  letsiar  O'rpia.ne    sut>;?ct  to  certain  conAhons  and 

kmiiations  Amended  grant  2.'2i/e5 
To  amend  Exemption  ^io   3768.  as  arr^nded.  t)y  adding  t«c  B-74  7-312  airplanHs 

and  by  extending  the  5/31/85  le^mmat'on  date   Tha'  8«emption  allows  petition 

er  to  operate  certain  aircraft  utilizing  tr^e  prcvisic^s  o*  a  minimum  equipment  list 

Granted  2/21/85 
To  extend  exemption  No   3710  tc  allow  pel;tior>e'  to  contact  witt.  Toa  Domestic 

Airlmes  arxJ  Nrtto  Maintenar,ce  comoany  tor  reqair   inspection    and  overtiaut  ol 

Nfipon  YS-ll  aircraft  Granted  2  2t   85 
To  aUow  operation  m   the   Un-ted   States    unjer  a   ^u^-vice  lo  small  communities 

exemption,  ol  specified  two  .engine  airpianes  identi*ied  by  registration  arid  senai 

number,  that  have  not  Peen  5.nown  to  comply  with  the  applicable  operatir>g 

noise  limils  as  follows    Until  not  isler  than  Janu^-y   1.   1988,  SAC   i-ti    hZ- 

AMB  Granted  3'7/85 
To  allow  petitioner  to  'er^jve  and  'ostan  aircraft  parts  ii-   ts  comme-ciatly  operated 

Mitsutusni  MU2  axcaft  «h*r   they  are  to  be  used  in  air  ambulance  service 

Granted  2  8  85 
To  allow  peti'io-ier  s  pilots  to  remove,  chec*.  rei.-istall,  and  salety  wire  magnetic 

chip  Jeieclor  plugs  cr  Belt  206  helicopters  Granted  2/11  '85 
To  amend  Exemptior'  J%1   ic  allow  peationer  to  display  natiortality  and  registra- 
tion mams  or  the  -aceiies  ol  petitioner-s  Model  ti5-6.  an  expenmental  flight 

tes'  airplane   ArTie,'>dec  grant  2 '8/ 85 
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Dispositions  of  Petitions  for  Exempthdn— Continued 


Docket 
No 


Pemonef 


Regut»hon»  »«eclea 


24279  I  Kalct«k«n  Ar  Service  inc    and  OtMrs 


Amenc^f^  Airlines 


24311 
24264 

24462 
23438 


24453 
24157 
24141 

24427 


24226 


Me^vin  SirTKy  A  Assoc  ,  inc  . 
Ara^Tico  As&ociateo  Co 

Captaj"  Stuar  P    Nelson 
AirLileltne  o*  Texas,  Inc - 


Mkj  Pacific  Atnines  Inc _ 

CNr  Shnmp.  S  A „_ 

Xerox  Corporation  

UndM  Stales  Uipatiflit  Fouodatjon.  Inc.. 


Aeronaves  De  Me«ico,  S> .. 


22690  I  Boeing  '^cnr^em-ta:  A.rplane  Co.. 


24390    Ak  '-a'soofi  Assoc 


24155    The  DepaiTieni  oi  f*^  Navy , 


14CFR  I35  203<a«l).. 


I4CFR  121  99  and  121351(a).. 


14  CFR  21.181. 
14CFR9145 


Descnphon  ol  rekef  aougnt  diaposftxyi 


14  CFR  121  383(c). 
14CFR8t  I18<a).... 


14    CFR    121411(a)    and    (2) 

121  411(b)(2).  121.413(c). 
14  CFR  21  181 


(■H3): 


14  CFR  21  181  (•).  (b).  (eHD.  and  (eM4)_ 
14  CFB  103.1 

14  CFR  91.307 ._ 

14  CFR  81  57(c) _ ™ 

14  CFR  63.29(b)(2) _., 

14  CFR  91  73(a) „_ 


To  allow  trie  (ottonnnQ  ooeraiort  ic  conduct  overwaiar  seaplane  ot>e'«tic>r»  under 
I      SpeciS-  Vis.»a'  Fugn'  Ruies  aovm  SOC  l«ei  atx>v«  the  sunace   A,as>.«  is,arc  A» 

Inc     "etcnikan  At:  Se-vce    inc     Revilia  tvmg  Se'/ict    inc     "e^scc  r'dtcoQ- 

lers    inc     /nestfligh'   Av.alor-    inc     Tye*   Arties,    'aqua"   '■w    inc     Tolem  Am 

Partia   Grant  2   2C   66 
,  'c  exienc  t*,€  i^et)rua'>   't    'siCS    te^min;itKX  aaie  o'  E'e'-if.on  349A    tc  a'io* 
1      petmonet   Ic  ooe'ale  aTOianes  <r  ene'.aed  overate'  ope-atrr^ns   :^   •>j'es  i- 

t^e  Neo  vor*  Ocean<  Oont^oi  A-e»  Deiween  tne  eas-  cost'  ano  BerrvKU  tmr 
j      one  0'  ^»o  mslaiiec  nl^^  t-eqoency  comrnjncalioc  'adic  Svstems  u^ooeravve  at 

me  r*r^  o*  oepaij'e  anc   *iTnoui  rnamtaining   rwC'  ivay   'a^3tc   co'^'numcaiKms 
I      betweer^  eac^■  axc-a'    ax)  tn«  dKpatch  oWice  aong  tn*  r^r-^ea  'oole   G'amea 
.      2' ;6  65 
.  To  al>o»  re  o&e'ato'    a'  ^awke'  Sioaete*   ai-f.anes   A':.^^  int  f>:~'s<>nf  oi 

mmtfTyjr-.  eojiome^!  MS!   Granted  2  ?0  05 
.1  To  alio«  peiiDone'  tc  'eijrr  its  OC-S-rj  arCTa^t  N~?8A  t;  a  Msc  ic^  -eoats  w*. 

one  engine  mope'at've  *v(tnoot  oC'tainmg  a  speciai  ^ig''  p<i"nii   Granieo  2 '20/ 
I       85 

.1  To  alio*  petrtione'  tc  se^e  as  a  piioi  «r  Pan  Ji  ooefaics  atie'  'eacnmg  ins  601ft 
j      t>Krv3a>   C-enied  i  ?c  &^ 

To  amenc  E«er^.ot>o*"  36'e  *''C^  per^mts  peritonei  s  -oijnteer  ptiots  wno  noid 
!  povato  pilot  ceritttatei  tc  Be  te^nou-sea  'O"  tjw  ->»  a"-  -^.ainienance 
I      eipenaes  \«niie  s•'vv^5  o--  pet;iione>  t  oMioa,  "vssons   'n«  ameno-'^en^  kkxjki 
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National  Highway  Traffic  Safety 
Administration 

Automotive  Fuel  Economy  Program; 
Report  to  Congress 

The  attdthed  ddcument,  Automotive 
Fuel  Economy  Program,  Ninth  Annual 
Report  to  the  Congress,  has  been 
prepareij  pursuant  to  section  502(a)(2)  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (Pub.  L.  92-513).  as 
amended  by  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163),  which 
requires  in  pertinent  part  that  "each 
year  beginning  m  1977,  the  Secretary 
shall  transmit  to  each  House  of 
Congress,  and  publish  in  the  Federal 


Register,  a  review  of  average  fuel 
economy  standards  under  this  part." 
Barr)  Felrice, 
Associate  Administrator  for  Rulemaking. 

Automotive  Fuel  Economy  Proj;rnm 

Ninth  A.nnual  Report  to  tne  Congress — 
fanuary  1985 

Table  of  Contents 

Section  1:  Introduction 

Section  II:  Fuel  Economy  Improvement  by 

Manufacturers 
Section  III:  FY  1984  Rulemaking  Activities 
Section  IV;  Impact  of  Domestic  Content 

Amendment 
Section  V:  Use  of  Advanced  Technology 

Section  I:  Introduction 

This  Ninth  .Annual  Report  to  the 
Congress  summarizes  the  activities  of 
she  National  fiighway  Traffic  Safety 
Admiinistration  (NHTSA)  during  Fiscal 
Year  (FY)  1984  regarding  the 
implementation  of  applicable  sections  of 


Title  V:  "Improving  Automotive  Fuel 
Efficiency,"  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (15 
U.S.C.  1901  et  seq.].  as  amended  (the 
Act).  Section  502(a)(21  of  the  ,^ct 
requires  submission  of  a  report  by 
January  15th  of  each  \'ear.  Included  in 
this  report  are  sections  summarizing 
rulemaking  activities  during  P'Y  1984  and 
a  discussion  of  the  use  of  advanced 
automotive  technology  by  the  industry 
as  required  by  section  305,  Title  III  of 
the  Department  of  Energy  Act  of  1978 
(P.L.  95-238) 

Title  V  of  the  .^ct  requires  the 
Secretary  of  Transportation  to 
administer  a  program  for  rcgulat'ng  the 
fuel  economy  of  new  passenger  cars  and 
light  trucks  m  the  United  States  (U.S.) 
market.  The  authority  to  administer  the 
program  has  been  delegated  by  the 
Secretary  to  the  Administrator  of 
NHIS.A,  49  CFR  1.50(f) 


11982 


( 

Federal  Register  /  Vol.  50.  No.  58  /  Tuesday.  March  26.  1985  /  Notices 


NHTSA's  responsibilities  in  the  fuel 
economy  area  include:  (1)  Establishing 
average  fuel  economy  standards  for 
manufacturers  of  passenger  auto.Tiobiles 
and  light  trucks  as  necessary:  (2) 
promulgating  regulations  concernirig 
procedures,  definitions,  and  reports 
necessary  to  support  the  fuei  economy 
standards;  (3)  considering  pptition.s  for 
exemption  from  established  fuel 
economy  standards  by  low  volump 
manufacturers  (those  producing  fewer 
than  10,000  passenger  cars  annually 
worldwide)  and  establishing  alternative 
standards  for  them:  (4)  preparing  reports 
to  Congress  annually  on  the  progrnss  of 
the  fuel  economy  program,  (5)  enfon^ing 
the  fuel  economy  standards  and 
regulations;  and  (6)  responding  to 
petitions  concerning  domestic 
production  by  foreign  manufacturers 
and  other  matters. 

To  date,  passenger  car  fuel  economy 
standards  have  been  established  b\  the 
Congress  for  model  years  (MY's)  1978 
through  1980  and  for  1985  and  thereafter, 
and  by  N'HTSA  for  the  1981  through  1984 
model  years.  Standards  for  light  trucks 
have  been  established  by  NUTSA  for 
VlYs  1979  through  1986,  All  current 
standards  are  listed  in  Table  1-1. 

Table  i  i  — Fuel  Economy  Standards  fo« 
Passenger  Cars  and  Light  Trucks  for 
THE  1978  Through  1986  Model  years  (in 
Miles  per  Gallon) 


LigMBuckj 

Passen- 
gar  cars 

Two- 
wheel 

Fouf- 
wNsel 

Coftipo- 

dnvfl 

anve 

*'"«' 

'978     

>ie.o 

1979* 

19.0' 

175 

158 

172 

1 980  >    

20.0' 
220 

160 

14  0 

150 
160 

Wfll  '    



•  98i      

240 

ISO 

175 

1983     

260 

19.5 

175 

190 

'984         _ 

270 

203 

18  5 

200 

la85     .,..„ 

"27  5 

19  7 

189 

195 

1986       

"27  5 

20  5  1            ia  c 

200 

■  Siandafcts  fof  1979  model  year  iigfit  trucks  were  estab- 
Ksned  lor  verxles  «nth  a  gross  .ehicie  weight  rating  (G'^WR) 
o'  t-,  OOC  'bs  or  less  SlarxJards  'or  Wv  5  1990  IIToogn  198€ 
iru  lor  iigrn  rrucks  wim  a  GV"WR  ol  JO  10  ara  nciuOcro  8  500 
tis  ' 

■  for  rryxiei  years  1 962- '  986  r^ariclacturers  rriay  corrxny 
*t^  ine  two-«tiee<  and  lour  *neei  dr:ve  starboards  or  rrvay 
ccx'nfi.ne  -ne.!  f«»o-v«r<eei  and  lour  «r>eei  onv*?  '^jr.i  irocks  ana 
-ompiy  «nni  'fie  combined  standard 

'  Estaoiisned  oy  Congress  m  the  Energy  Po'.cy  and  Corv- 
servation  Act  ol  1975 

■For  MY  1979  ligM  Iruci"  marulaclu-^rs  may  -ompry 
separately  wrtti  standards  lor  lotir  w<Teei  drive  general  uMity 
»on<ies  and  ail  ottier  iiqW  {tjcks  or  corT>bir,e  tne»  trucks 
■nto  a  Single  Heel  and  comD^  witn  ttie   1  7  2  mpg  standard 

'  L.qW  injcKs  r-iant,<ac;ured  Oy  a  Tanula.:Ii.ror  «^os<!  Heet 
■s  powered  eiciusiveiy  by  bas<  engines  mUc^  are  -Kit  also 
jsod  m  aassenger  autonxjCites  Tii^sl  mee'  s;a.--3ards  ol  14 
•nog  and  1 4  5  mpg  in  model  years  1 980  and  1  ^ ;  -esoec- 
livery 

"  Cor  M*  i9«5  and  thereatter 


Section  II:  Fuel  Economy  Improvement 
by  Manufacturers 

The  fuel  economy  achievements  of 
both  domestic  and  foreign 
manufacturers  in  MY  1983  have  been 
updated  since  their  publication  in  the 


Eighth  Annual  Report  to  the  Congress 
and,  together  with  current  data  for  MY 
1984,  are  listed  in  Tables  II-l  and  II-2. 
Although  there  was  some  fuel  economy 
improvement  over  MY  1983.  lower  fuel 
prices  continued  to  stimulate  consumer 
demand  for  larger  cars  and  larger 
engines  in  MY  1984.  These  lower  prices 
also  contributed  to  reduced  demand  for 
diesel  engines.  However,  manufacturers 
continued  to  introduce  new  technologies 
and  more  fuol-efficient  models. 
Consequently.  MY  1984  Corporate 
Average  Fuel  Economy  I  CAFE)  values 
increased  over  MY  1983  levels  for  14  of 
the  22  passenger  car  manufacturers 
listed  in  Table  II-l.  These  companies 
account  for  about  87  percent  of  total  MY 
1984  production.  In  general,  the  domestic 
companies  improved  their  passenger  car 
CAFE  levels,  while  imported  car  CAFE 
levels  declined. 

F"or  light  trucks,  the  average  MY  1984 
CAFE  for  manufacturers  using  the  two- 
wheel-drive  standard  for  compliance 
declined  0.1  miles  per  gallon  from  MY 
1983  levels,  and  the  average  CAFE  for 
manufacturers  using  the  four-wheel- 
drive  standard  remained  the  same 
despite  the  introduction  of  some  new 
fuel-efficient  four-wheel-drive  models. 
CAFE  levels  for  both  domestic  and 
imported  light  truck  manufacturers 
generally  declined,  but  the  overall  fleet 
fuel  economy  level  changed  very  little 


because  the  import  share  of  total 
production  rose. 

Table  II  i  — Pasenger  Car  Fuel  Economy 
Performance  by  Manufacturer  and 
Model  Year  ' 


r     -- 

Model  year-CAFE>|mile. 

MarHilacturer 

ptrr  gallon) 

1983 

1984 

Oomesbc 

AM _ 

33.5 

35  5 

Chrystef 

270 

27  1 

Ford „._ _ . 

23.8 

253 

GM  

235 

24  8 

Sales  Weighted  Averaga 

242 

253 

Import  erj- 

Aila  Romao _ 

25.2 

266 

BMW      

256 

27  3 
37  0 

Chrysler  imports  

339 

Ford    Imports    ((or    Puerto 

Rico) _ „„ 

35.4 

349 

MoorJa _ 

36,3 
30.7 

35  2 
293 

isiavj 

Jaguar „.       __ 

18.8 

190 

Maida  

28.9 

307 

Mereedes  Bern 

26.6 

254 

MrtSoO-shi 

30.2 

304 

Nissan 

32.7 

316 

Peugeot  ..           

25.1 

24  5 

RenaoB 

31.4 

332 

Saab     

25  9 

252 
333 

Subaru „ 

324 

Toyota „.. 

32.6 

329 

Vohro 

25.8 

264 

WV» 

30.0 

289 

Sales  Weighted  Average. . 

31.6 

312 

Total  Fleet  Average 

259 

265 

Fuel  Economy  Standards 

260 

27  0 

'  Manu'actgrers  ol  lewer  than  10.000  passenger  cars 
annrjaiiy  are  noi  listed 

'Corporate  Average  Fuel  Ecorx5my 

'includes  WV  domestic  productioo  aa  well  as  Aooi  and 
Porsche 


Table  11-2.— Light  Truck  Fuel  Economy  Performance  by  Manufacturer  and  Model  Yeah 


MotJel  year  CAFE  (mdes  per  gallon) 

Manulacturer 

Four-wheel  ilnve 

Combined  > 

1983 

1984 

1983 

1984 

1983         i         1984 

Domestic 

AM 

23.2 

ii'i 

201 

19.3 

17.2 
19.2 

20.5 

IB^S 
19.4 

-•- 

17.7 

Chryator     _„ 

Ford „.  . 

19.0 
19.5 

"l8.4 

GM 



Sales  Weighted  Average. 

imponed 

Chrysler  imoorts 

20.1 

3l"l 
35.7 
30.6 
29,9 
26.7 

19.5 

29.6 
35.2 
29.7 
278 
27.9 

19.2 
29.8 

194 

17.7 
27.5 

184 

27  9 

ForO  Imports      

28.1 

isuzu           



Ma2da 

Mitsubishi      „ 

24.0 
240 
290 
260 
224 

227 
22  7 
288 
288 
22.8 

Nissan    _ _ 

Su2uKi      _ 

-— 

271 

21.4 

28.7 
206 

Toyoto 

Sales  Weighted  Average  . 
Total  Flee!  Average 
Fuel  Economy  Standards. 

» 

28.5 
213 
19.5 

27.9 
21.2 
20.3 

247 

20.2 
175 

244 

20.2 
185 

27.5 
19.4 
190 

— 

279 
189 

20.0 

n  model  years  1963  and  i98J 

1.  ma 

nutacturers  coi 

jjd  cnmolv  Mtt 

Because  of  continued  consumer 
demand  for  larger  vehicles  and  engines, 
a  number  of  manufacturers  did  not  meet 
the  CAFE  standards  for  MY  1984.  With 
the  exception  of  Jaguar,  these 
manufacturers  are  not  expected  to  pay 
civil  penalities  because  in  earlier  years 


they  earned  sufficient  credits  by 
exceeding  fuel  economy  standards  to 
offset  later  shortfalls,  or,  in  some  cases, 
they  anticipate  earning  credits  in  future 
years  which  will  carryback  to  MY  1984. 
Jaguar  does  not  expect  to  have 
carryback  credits  from  the  future,  but 


Federal  Register  /  Vol.  50.  No.  58  /  Tuesday.  March  26.  1985  /  Notices 


11983 


settlement  of  the  exact  amount  of  civil 
penalty  is  pending  resolution  of  issues 
with  EPA  concerning  test  procedure 
changes.  Auto  manufacturers  claim  that 
changes  in  the  EPA  test  procedures,  as 
well  as  changes  in  the  specifications  of 
the  test  fuel,  have  resulted  in  lower 
CAFE  values  in  recent  year.  EPA  is 
studying  these  issues.  LFntil  a  resolution 
is  made,  final  CAFF  values  and  resulting 
civil  penalties  are  not  known. 

The  total  fleet  average  fuel  economy 
for  the  MY  1984  passenger  car  fleet  falls 
short  of  the  standards  by  0.5  mpg,  but 
this  shortfall  may  be  reduced  once  the 
issues  with  EPA  are  resolved  and  final 
CAFE  values  are  determined  for  each 
manufacturer,  Total  fleet  average  fuel 
economy  values  of  light  trucks  exceeded 
the  separate  MY  1984  standards 
NHTSA  estimates  that  by  1995  the 
projected  cumulative  passenger  car  and 
light  truck  fuel  savings,  due  to 
manufacturers'  achievements  through 
1984  and  assuming  they  meet  the  MY's 
1985-86  Standards,  would  amount  to 
approximately  390  billion  gallons, 
compared  to  consumption  projected  at 
MY  1976  new  vehicle  fuel  economy 
levels. 

The  characteristics  of  the  passenger 
car  fleet  (Table  II-3)  reflect  the  trend 
toward  smaller  domestically  produced 
cars  and  larger  imported  cars.  The 
average  curb  weight  of  the  MY  1984 
domestic  cars  is  119  lbs.  lighter  than  the 
MY  1983  domestic  cars,  while  the  import 
average  curb  weight  has  increased  84 
lbs.  The  average  engine  displacement  of 
the  MY  1984  domestic  cars  declined  12 
cubic  inches  from  MY  1983.  while  the 
average  engine  displacement  of  the 
imports  increased  by  4  cubic  inches.  The 
size  of  domestic  automobiles  declined  in 
MY  1984  with  a  decrease  in  the 
proportion  of  cars  in  the  EPA  full  and 
midsize  classes  and  an  increase  in  the 
proportion  of  compact,  subcompact  and 
two  seaters.  The  imported  car  fleet 
showed  a  reverse  trend  with  m.ore 
compact  and  midsize  cars  and  a  decline 
in  minicompacts  and  subnompacts. 
Overall  the  domestic  fleet  improved  in 
CAFE  by  1.1  mpg  in  MY  1984,  while  the 
imports  declined  by  0.4  mpg. 

Other  changes  in  characteristics  of  the 
passenger  car  fleet  that  affect  fuel 
economy  include  the  previously- 
mentioned  decline  in  diesol  engine 
usage  to  less  than  2  percent  of  sales,  an 
increase  in  the  use  of  turbocharged 
engines,  more  front-wheel  drive  cars, 
and  slightly  more  automatic 
transmissions  with  lockup  clutches  or 
split  torque  features.  The  diesel  engine 
decline  lowers  the  fuel  economy  of  the 
fleet,  while  the  more  efficient 
transmissions  and  increased  front-wheel 


drive  usage  helps  fuel  economy. 
Turbocharging  could  improve  fuel 
economy  if  the  turbocharged  engine 
replaces  a  larger  naturally-aspirated 
engine,  but  the  current  applications  of 


the  turbocharging  are  generally  to 
enhance  performance  of  an  existing 
engine.  The  increase  in  performance  of 
the  fleet  in  MY  1984  is  shown  by  the 
increase  in  horsepower  to  weight  ratio. 


Table  11-3.— Passenger  Car  Fleet  Characteristics 


Total  fleet 

DomesBc  neet                           irnpon  na«< 

MY  1963 

1964 

1963 

1964 

1963 

■        

1964 

Fleei    a^era^e    to«    •co'wmy.    (mlM 

pe>  gallon) 
Fie©'  average  curt  wetgni  (pounds)    ... . 
Fl«ei     8v»r»g«    engine    oapucement 

icdOK  incnesl                                  

Pieet  a/e'sge  fvy^afKmv  w  iwighl 

'atpc  'xx-ssptwwc  pet  lOC  pound* 

Percent  0'  'lest 

S«gmeniatior  Cry  EPA  size  ciaM  (p«r- 

Two-seater _1 „ 

Mimcompact 

Sijbcompact  * ,...,..,,,., 

Compaci  ' _ _ .- 

M«3  size  ' .._ 

Full  sue  ' _ 

Pefceni  o(  Si95a!  engines 

25.9 
2.906 

182 

3.57 
100 

1.6 

za 
».o 

20.9 

31.8 

15.3 

2.1 

17 

47 

74 

60 

265 
2.676 

176 

3.66 
100 

3.2 

0.3 

25.9 

27.9 

29.2 

13.5 

17 

27 

55 

78 

82 

24.2 

3,128 

209 

3.54 

71 

0.4 

00 

10.7 

22.9 

44.5 

21.5 

1J 

0.3 

42 

88 

66 

253 

3.000 

197 

3.63 
76 

2.5 

00 
124 
30.2 
37  2 
17.6 

0.9 

^o 

52 

86" 

88 

316 
2.364 

115 

3.68 
29 

4.7 
79 

708 
160 
06 
0.0 
4  1 
53 
60 

31.2 
2.448 

119 

377 
24 

5.4 

1.4 

69.8 

205 

2.9 

0.0 

68 

Pefceni  ci  turtxicMa-gcid  tnglnw 

Percent  o'  troni-wheel  drive 

Percent  o<                                         

Percent  of  aotomalx:  transmtssicn  

Percent    ol    Automatic    transmissions 
with  ioc>-jp  ciutcnes  o*  spi,t  torque 

39 

42 

43 
S6 

irKkKlcs  associated  station  wagons. 

Section  HI:  F^'  1984  Rulemaking 
Activities 

A.  Light  Truck  Fuel  Economy 

During  FY  1984,  NffTSA  issued  two 
proposed  rules  concerning  light  truck 
fuel  economy  standards.  On  March  8, 
1984  (49  FR  8637).  the  ager.c\  issued 
proposed  fuel  economy  standards  for 
model  years  1986  and  1987  light  trucks. 
The  agency  proposed  ranges  of 
standards  instead  of  specific  standards 
due  to  uncertainty  regarding  a  number 
of  key  factors.  These  factors  primarily 
were  the  mixes  of  vehicles  and  engines 
estimated  to  be  sold  in  those  model 
years.  The  proposed  standards  are  listed 
below: 


Model  year 


1986 
1967... 


Composite 

standard 

(mles  per 

gallon) 


20.0-215 
20.0-22.5 


2-wheel 

arrve 

standard 

(fTMes  per 

gauoni 


A.wtieei 

3nve 
staryJara 
(miles  per 

gaucn) 


20  3-223  I 
20.3-22.9  I 


18  5-19  5 
16  5-215 


The  proposed  standards  were 
developed  by  the  agency  based  on 
manufacturer's  responses  to  a 
questionnaire  issued  by  the  agency  in 
October  1982.  Nine  manufacturers  of 
light  trucks  were  asked  to  provide 
NHISA  with  detailed  data  on  their  light 
truck  fleets  for  model  years  1983  through 
1987.  That  data  showed,  as  expected, 
that  foreign  manufacturers  forecast  fuel 
economy  levels  much  higher  than  most 
domestic  manufacturers.  The  foreign 


manufacturers  produce  only  small  or 
compact  trucks  and  do  not  offer  the 
larger,  heavier,  less  fuel-efficient  light 
trucks  made  by  domestic  manufacturers 
to  satisfy  the  needs  of  business  users. 
The  data  also  indicated  that  American 
Motors  and  Chrysler  planned  to 
introduce  smaller  vehicles  and  thus  had 
higher  projected  fuel  economy  le\eis  in 
model  years  1986  and  1987  than  the 
other  two  ma|or  domestic 
manufacturers,  GM  and  Ford. 

During  1983,  as  .N'lfTSA  worked  on 
developing  its  proposed  standards  for 
model  years  1986  and  1987.  significant 
changes  occurred  in  the  light  truck 
market  Gasoline  prices  dropped 
slightly,  an  economic  recovery  occurred, 
and  consumer  and  business  demand 
rose  for  larger  trucks  and  engines. 
Consequently,  the  agency  was 
concerned  that  proposed  standards 
based  strictly  on  the  questionnaire 
responses  might  not  be  consistent  with 
these  market  changes.  .Accordingly,  the 
agency  proposed  a  range  of  standards 
for  each  year,  rather  than  point 
estimates.  The  final  standards  would  be 
determined  based  on  data  submitted  by 
commenters  in  response  to  the  proposal. 

.NUTSA's  second  proposed  rule  on 
light  truck  fuel  economy  standards 
covered  model  year  1985.  On  .November 
21,  1983,  Ford  petitioned  the  agency  to 
reduce  the  existing  light  truck  fuel 
economy  standards  for  model  years 
1984-85.  Ford  requested  that  the  agency 
lower  the  MY  1984  composite  standard 
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from  20.0  mpg  to  19.0  mpg  and  the  MY 
1985  standard  be  lowered  from  21.0  mpg 
to  19.5  mpg.  with  similar  changes  in  the 
optional  two-  and  four-wheel  drive 
standards.  Ford  argud  that  it  has  applied 
all  the  fuel  economy  improving 
technology  (and  more  in  certain 
instances)  projected  by  the  agency  when 
the  standards  were  originally 
established  on  December  11, 1980  (45  FR 
81593).  Ford  also  argued  that  it  had 
introduced  all  the  contemplated,  more 
fuel-efficient,  new  models.  Two  factors, 
however,  had  caused  Ford's  fuel 
economy  capability  to  be  substantially 
less  than  NHTSA  had  projected  in  1980. 
Ford  claimed  these  factors  were  a 
change  in  consumer  demand  for 
domestic  fuel-efficient  vehicles  and  a 
fuel  economy  penalty  associated  with 
changes  in  exhaust  emission  regulations. 
According  to  Ford,  consumer  demand 
resulted  in  lower  than  anticipated  sales 
of  domestic  compact  trucks  and  higher 
than  anticipated  installation  rates  of 
larger  displacement  engines.  In  the 
emissions  control  area,  manufacturers 
were  required  to  comply  with  more 
stringent  light  truck  emissions  standards 
for  hydrocarbons  and  carbon  monoxide 
beginning  with  the  1984  model  year,  and 
(beginning  with  the  1985  modelyear)  to 
certify  compliance  with  light  truck 
emissions  standards  for  an  extended 
useful  life  period.  NHTSA  had 
considered  the  impact  of  the  1984 
emissions  standards  when  the  fuel 
economy  standards  were  originally  set, 
but  had  anticipated  that  the  negative 
fuel  economy  effect  of  the  emissions 
standards  changes  could  be  offset  by  the 
use  of  advanced  emissions  control 
technology.  NHTSA  had  not  considered 
the  impact  of  the  extended  useful  life 
regulation  because  it  was  promulgated 
by  EP.A  after  the  fuel  economy 
standards  were  established.  Ford  argued 
that  it  experienced  fuel  economy 
reductions  of  0.3-0.4  mpg  for  1984  and 
an  additional  0.2  mpg  in  1985  due  to  the 
emissions  regulations,  notwithstanding 
the  use  of  advanced  emissions  control 
technolgy. 

Ford  indicated  it  could  meet  the 
original  MY  1985  standard  only  by 
severely  restricting  product  availability 
and  restricting  its  product  mix  (although 
Ford  could  not  achieve  the  level  of  the 
1984  standard,  it  could  comply  with  that 
standard  using  credits  earned  in  model 
years  1981  and  1983).  These  product 
actions.  Ford  argued,  could  result  in 
significant  sales  losses,  profit 
reductions,  and  employment  cuts.  The 
negative  effects  of  these  actions  would 
be  confined  to  Ford,  its  dealers,  and  its 
suppliers,  since  other  manufacturers 
could  comply  with  the  MY  1985 
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standard  using  their  planned  product 
mixes.  Because  Ford's  competitors 
would  not  be  affected  in  a  similar 
fashion,  the  company  and  its  products 
would  suffer  comparatively  in  the 
marketplace. 

NHTSA's  evaluation  of  the  fuel  price 
assumptions  used  in  the  original  final 
rule  indicated  that  actual  prices  have 
been  much  lower  than  projected.  The 
most  significant  impact  of  this  price 
change  was  that  consumers  are  now 
purchasing  larger  gasoline  engines  and 
fewer  diesel  engines  than  the  agency 
projected  in  1980.  NHTSA's  analysis  of 
Ford's  model  years  1984-85  light  truck 
fleets  concluded  that  Ford  had  adopted 
the  technological  improvements  the 
agency  projected  in  1980,  but  that  its 
fuel  economy  levels  had  declined  due  to 
market  shifts  beyond  the  company's 
control.  GM  and  Chrysler  suffered 
similar  fuel  economy  declines  due  to 
market  shifts.  The  agency's  financial 
analysis  concluded  that  Ford  could  not 
alter  its  MY  1985  product  mix  without 
unacceptable  costs  in  terms  of  lost 
profits,  employment  reductions,  and 
sales  cuts. 

Based  on  its  analysis.  NHTSA  issued 
a  proposed  rule  on  May  30,  1984  (49  FR 
22516).  to  lower  the  MY  1985  composite 
standard  from  21.0  mpg  to  19.5  mpg.  with 
corresponding  changers  in  the  optional 
two-  and  four-wheel  drive  standards. 
The  agency  decided  to  deny  the  Ford 
request  for  the  1984  model  year,  because 
the  petition  was  not  timely  filed  with 
regard  to  that  year.  The  original  MY 
1985  standards  are  compared  with  the 
proposed  changes  in  the  following  table. 


Model  year  1985 
slandara 


Original   

Proposal „„ 


Corriposrte 

starxlard 

(miles  per 

9a.ion) 


21.0 
195 


;-i«t>eel  4-wt>eei 

dnv©  drive 

standard  standard 

(miles  per         (miles  per 

aallon)  j      gallon) 


216 
19  7 


190 
189 


On  October  22, 1984  (49  VR  41250), 
NHTSA  published  a  final  rule  on  the 
light  truck  fuel  economy  standards  for 
model  years  1985  and  1986.  The  final 
rule  for  MY  1985  is  identical  to  the 
standards  proposed  by  the  agency  in 
May.  The  final  rule's  fuel  economy 
standards  for  MY  1986  are  20.0  mpg  for 
the  composite  standard,  20.5  for  the 
optional  two-wheel  drive  standard,  and 
19.5  mpg  for  the  optional  four-wheel 
drive  standard.  With  regard  to  the  MY 
1985  standards,  the  agency  concluded 
that  consumer  demand  for  larger 
gasoline  engines,  fewer  diesel  engines, 
and  larger  trucks  caused  a  reduction  in 
the  industry's  capability  for  that  year. 
These  factors  resulted  in  a  1.5  mpg 
decline  in  Ford's  MY  1985  capability 


from  the  21.0  mpg  level  NHTSA  had 
estimated  in  the  1980  final  rule.  A 
number  of  minor  effects  combined  to 
produce  an  additional  0.2  mpg  loss  for 
Ford,  but  were  more  than  offset  by  a  0.4 
mpg  fuel  economy  gain  due  to  the  use  of 
electronic  fuel  injection  in  certain  light 
truck  engines.  NHTSA  concluded  that 
Ford  experienced  an  additional  0.2  mpg 
fuel  economy  loss  coincident  with  the 
imposition  of  more  stringent  emissions 
standards.  Although  the  agency 
concluded  this  loss  will  occur  for  Ford  in 
MY  1985,  EPA  indicated  to  NHTSA  that, 
in  their  opinion,  this  loss  is  due  to  efforts 
to  improve  engine  performance  through 
engine  calibration  and  is  not  an  inherent 
effect  of  the  emissions  standards. 
NHTSA  treated  this  effect  as  equivalent 
to  the  engine  mix  changes  described 
above,  because  it  appears  to  result  from 
market  demand  for  increased  vehicle 
performance. 

In  the  final  rule,  the  agency  noted  that 
GM  and  Chrysler  could  not  achieve  the 
original  MY  1985  light  truck  standards. 
GM's  MY  1985  fuel  economy  was 
projected  to  be  20.0  mpg;  Chrysler's  1985 
fuel  economy  was  estimated  to  be  20.3 
mpg.  As  required  by  the  Act,  NHTSA 
took  industrywide  considerations  into 
account  when  selecting  the  final  MY 
1985  standards.  NHTSA  concluded  that 
Ford  was  the  "least  capable" 
manufacturer  in  regard  to  improving  the 
average  fuel  economy  of  its  light  trucks. 
Because  production  of  many  1985 
models  had  already  begun,  setting  the 
standards  above  Ford's  capability 
would  not  likely  increase  that 
company's  fuel  economy  performance 
through  greater  use  of  technology,  but 
might  require  drastic  product  restrictons 
which  would  adversely  affect  Ford.  Such 
actions  by  Ford  might  also  result  in  the 
shifting  of  sales  of  larger  light  trucks 
with  larger  engines  to  other 
manufacturers,  thereby  achieving  no  net 
fuel  economy  improvement  for  the 
industry  as  a  whole.  On  the  other  hand, 
setting  standards  below  the  level 
attainable  by  GM  and  Chrysler  would 
not  likely  cause  those  companies  to 
reduce  their  fuel  economy  performance, 
because  the  agency  projected  fuel 
economy  levels  for  those  companies 
were  based  on  their  planned  product 
mixes. 

For  model  year  1986,  NHTSA 
projected  that  Ford  could  technically 
achieve  a  fuel  economy  level  as  high  as 
20.4  mpg,  compared  to  19.5  mpg  in  MY 
1985.  GM  could  achieve  20.6  mpg. 
compared  to  20.0  mpg  in  MY  1985.  These 
fuel  economy  gains  are  due  primarily  to 
new  engines  and  engine  efficiency 
improvements.  Chrysler  has  a  potential 
MY  1985  fuel  economy  level  of  21.6  mpg. 
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1.3  mpg  higher  than  the  company's 
potential  MY  1985  level.  Chrysler's  fuel 
economy  improvement  for  MY  1986  is 
derived  mainly  from  the  introduction  of 
fuel-efficient  engine  technology  and  the 
introduction  of  a  new  compact  pickup 
truck.  Chrysler's  MY  1985  fuel  economy 
capability  is  higher  than  that  of  CM  or 
Ford  primarily  because  compact  vans 
and  buses  comprise  almost  half  of  its 
total  light  truck  sales.  These  vehicles  are 
expected  to  constitute  much  smaller 
proportions  of  CM  and  Ford  light  truck 
sales. 

NHTSA  selected  the  final  MY  1986 
standards  based  on  the  capabilities  of 
both  GM  and  Ford.  Both  companies 
faced  the  risk  that  consumer  demand  for 
larger  trucks  and  engines  would  result  in 
lower  MY  1986  fuel  economy  levels. 
Data  provided  by  Ford  indicated  that 
Ford's  MY  1986  fuel  economy  could  be 
as  low  as  19.6  mpg  if  consumers 
maintain  a  strong  demand  for  larger 
vehicles.  In  addition,  GM  faced  several 
technological  risks  for  MY  1986.  Certain 
engine  improvement  programs  might  not 
be  feasible  for  MY  1986.  NHTSA 
estimated  that  GM's  MY  1986  capability 
would  decline  to  20.0  mpg  if  these 
programs  became  infeasible. 

Additional  factors  had  to  be 
considered  in  selecting  the  MY  1986 
standards,  production  leadtime 
constraints  precluded  any  major 
techology  changes  in  manufacturer's 
product  plans  for  that  year.  New 
programs  could  not  be  developed  to 
compensate  for  market  shifts  or 
techological  problems.  Furthermore, 
manufacturers'  projections  (and 
NHTSA's  analyses)  of  their  fuel 
economy  improvement  capabilities  had 
been  steadily  declining,  due  to  market 
changes.  For  all  of  these  reasons. 
NHTSA  decided  to  set  the  MY  1986 
composite  standard  at  20.0  mpg.  The 
agency  concluded  that  the  risks  of 
reduced  sales  and  employment  from 
attempts  to  achieve  a  higher  fuel 
economy  level  for  MY  1986  outweighed 
the  potential  fuel  savings. 

The  agency  decided  not  to  issue  the 
MY  1987  standards  when  the  MY  1985- 
86  standards  were  issued.  NHTSA  is 
conducting  further  analyses  of  the  MY 
1987  data  submitted  by  commenters  to 
the  proposal.  When  these  analyses  are 
completed,  the  agency  will  proceed  with 
rulemaking. 

B.  Carryback  Plans 

Among  other  changes,  the  Automotive 
Fuel  Efficiency  Act  of  1980  amended 
Title  V  to  expand  the  carryforward  and 
carryback  periods  for  credits  generated 
by  exceeding  fuel  economy  standards 
from  one  year  in  either  direction  to  three 
years.  To  take  advantage  of  the 


carryback  provisions,  a  manufacturer 
must  ".  .  ,  submit  a  plan  demonstrating 
that  such  manufacturer  will  earn 
sufficient  credits  .  .  .  within  the  next  3 
model  years  which  when  taken  into 
account  would  allow  the  manufacturer 
to  meet  that  standard  for  the  model  year 
involved." 

Ford  became  the  first  company  to 
submit  a  plan  under  these  provisions  In 
a  letter  dated  May  8. 1984.  Ford 
requested  approval  of  a  carryback  plan 
to  provide  the  company  with  sufficient 
credits  to  meet  the  MY  1984  passenger 
car  standard  of  27.0  mpg.  The  company 
projected  its  MY  1984  passenger  car 
CAFE  would  be  25.4  mpg.  including  the 
assumption  that  EPA  would  grant  a  0.2 
mpg  adjustment  in  its  upcoming  test 
procedure  adjustment  final  rule. 

Ford's  plan  demonstrated  how  the 
company  would  generate  sufficient 
credits  in  MY  1986  to  offset  the  MY  1984 
shortfall.  On  July  31, 1984.  NHTSA 
approved  the  plan,  except  for  one  part. 
NHTSA  disallowed  the  consideration  of 
the  assumed  test  procedure  adjustment, 
because  EPA  had  not  completed  its 
rulemaking  on  the  subject.  The  agency 
stated  that,  once  the  EPA  rulemaking 
was  completed,  Ford  could  submit  a 
revised  plan  reflecting  any  test 
procedure  adjustment  promulgated  by 
EPA. 

On  November  27. 1984,  GM  submitted 
a  draft  carryback  plan  covering  its  MY 
1984  passenger  cars.  However,  the 
company  requested  that  NHTSA  not 
take  action  on  its  plan  until  issues  are 
resolved  concerning  the  EPA  lest 
procedure  adjustments  and  the  inclusion 
of  GM-Toyota  joint  venture  vehicles  in 
GM's  domestic  fieet  CAFE.  The 
necessary  petition  concerning  the  GM- 
Toyota  joint  venture  vehicles  has  not 
been  submitted  yet. 

C.  Center  for  Auto  Safety  Petition 

In  a  letter  dated  July  26. 1984,  the 
Center  for  Auto  Safety  (CFAS) 
petitioned  the  agency  to  raise  the 
existing  passenger  standard  for  model 
years  1987-90.  CFAS  requested  that  the 
existing  27.5  mpg  standard  for  those 
years  be  increased  to  31.5.  34.5.  37.5.  and 
40.5  mpg,  respectively.  CFAS  argued 
that  higher  standards  are  feasible  and 
necessary  to  minimize  oil  imports, 

On  November  28.  1984.  NHTSA 
published  a  Federal  Register  notice  (49 
FR  46770)  granting  the  CF.^S  petition. 
The  agency  stated  that  the  issues  raised 
by  CFAS  should  be  analyzed  in  the 
context  of  rulemaking.  However,  the 
agency  also  noted  that  the  granting  of  a 
petition  does  not  means  a  rule  will 
necessarily  be  issued.  The 
determination  of  whether  to  issue  a  rule 


is  made  in  the  course  of  rulemaking,  in 
accordance  with  statutory  criteria. 

Section  I'V:  Impact  of  Domestic  Content 
Amendment 

The  Automobile  Fuel  Efficiency  Act  of 
1980  (Act  of  1980)  modified  several 
provisions  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  One 
of  these  modifications  concerned  the 
domestic  content  provision  in  section 
503  of  Title  V.  Section  503  specifies  that 
passenger  cars  having  less  than  75 
percent  of  the  cost  to  the  manufacturer 
attributable  to  value  added  in  the 
United  States  or  Canada  are  considered 
to  be  foreign  manufactured.  Conversely, 
vehicles  with  at  least  75  percent  value 
added  in  the  U.S.  or  Canada  are 
considered  to  be  domestically 
manufactured  for  the  purposes  of 
complying  with  fuel  economy 
regulations.  Since  section  503  also 
requires  that  domestically  and  foreign 
produced  passenger  automobiles  not  be 
grouped  together  for  the  purpose  of 
comolying  with  fuel  economy  standards, 
highly  fuel-efficient  vehicles  with  less 
than  75  percent  value  added  in  the 
United  States  or  Canada  may  not  be 
used  by  a  manufacturer  to  offset  the 
lower  fuel  economy  of  its  domestically 
produced  cars. 

The  domestic  content  provision  was 
included  in  Title  V  to  promote 
employment  in  the  U.S.  automobile 
industry  by  encouraging  manufacturers 
to  produce  high  fuel  economy  vehicles  in 
this  country,  instead  of  relying  on  the 
importation  of  such  cars  which  they 
produce  or  purchase  abroad.  However, 
foreign  manufacturers  choosing  to  build 
their  most  fuel-efficient  vehicles  in  the 
U.S.  or  Canada,  with  at  least  75  percent 
domestic  content,  would  not.  under  the 
original  domestic  content  provision,  be 
permitted  to  average  such  cars  with 
their  less  fuel-efficient  foreign-produced 
models.  Thus,  there  existed  a 
disincentive  for  foreign  manufacturers  to 
initiate  U.S.  production  and  to  achieve 
high  levels  of  domestic  content.  The  Act 
of  1980  permits  manufacturers 
completing  their  first  year  of  production 
in  the  period  1975-85  to  petition  NHTSA 
for  exemption  from  the  separate 
compliance  provisions  of  section  503  of 
Title  V.  Such  a  petition  must  be  granted 
unless  the  agency  finds  thai  doing  so 
would  result  in  reduced  employment  in 
the  U.S.  automobile  industry. 

Volkswagen  of  America.  Inc.  (VWoA) 
has  been  the  only  manufacturer  to 
petition  NHTSA  for  an  exemption  from 
the  separate  compliance  provision.  The 
agency  granted  the  petition  for  relief  on 
October  23.  1981.  The  agency  concluded 
that  granting  the  petition  would  not 
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result  in  adverse  effects  on  employment 
in  the  U.S.  automobile  industry. 
As  required  by  the  Act  of  1980 
(section  512(c)(1)  of  Title  V),  the 
Secretaries  of  Transportation  and  Labor 
have  made  during  1984  their  third 
annual  examination  of  the  impact  of  the 
domestic  content  amendment  to  Title  V. 
During  1984.  auto  industry 
unemployment  declined  substantially  as 
the  economy  continued  to  grow.  U  S. 
hourly  indefinite  layoffs  fell  from  107.900 
at  the  end  of  calendar  year  1983  to 
52.100  as  of  early  November  1984  (the 
last  data  available  when  this  report  was 
prepared).  In  contrast  to  the  other 
domestic  passenger  car  manufacturers, 
VWoA  experienced  a  slight  decrease  in 
car  sales  through  October  1984. 
Compared  to  the  same  period  in  1983, 
U.S. -built  VW  sales  were  down  6.9 
percent.  In  contrast.  AMC  sales  grew  4.2 
percent.  Chrysler  sales  increased  by  16.8 
percent.  CM  sales  were  up  169  percent, 
and  Ford  sales  rose  29.2  percent. 
Nonetheless.  VWOA  expects  that  its 
MY  1985  US.  produced  vehicles,  like  its 
1984  models,  will  contain  over  75 
percent  domestic  content.  There  is  not 
reason,  at  present,  to  change  the  1981 
findings  of  NHTSA  that  grantmg 
VWoAs  petition  will  promote 
employment  in  the  U.S.  automobile 
industry  without  causing  undue  harm  to 
domestic  manufacturers.  Also,  no 
evidence  has  been  found  that  the 
domestic  content  provision  has 
permitted  a  manufacturer  of 
domestically  produced  cars  to  attain  the 
75  percent  level,  and  then  subsequently 
to  fall  below  the  75  percent  requirement. 

Section  V:  Use  of  Advanced  Technology 

This  section  fulfills  the  statutory 
requirement  of  the  Department  of 
Energy  Act  of  1978  (Pub.  L.  95-238)  Title 
III.  section  305,  which  directs  the 
Secretary  of  Transportation  to  submit  an 
annual  report  to  Congress  on  the  use  of 
advanced  technologies  by  the 
automotive  industry  to  improve  motor 
vehicle  fuel  economy.  This  report 
focuses  on  the  introduction  of  new 
models,  the  application  of  materials  to 
save  weight,  and  the  advances  in  engine 
technology  in  model  year  1984. 

American  manufacturers  introduced 
new.  fuel-efficient  sport  cars  in  model 
year  1984  to  attract  the  attention  of  the 
young  buyers  in  the  market.  General 
Motors  introduced  the  all  new  mid- 
engine.  4-cylinder,  2-seater  Pontiac 
Fiero.  which  featured  a  steel  space 
frame  and  reinforced  plastic  outer  skin 
with  low  aerodynamic  drag.  Chrysler 
introduced  the  Dodge  Daytona  and 
Chrysler  Laser  coupes  with  optional 
turbocharged  4-cylinder  engines. 


General  Motors  also  brought  out  a 
new  line  of  front-wheel  drive  downsized 
large  luxury  cars.  (Buick  Electra. 
Oldsmobile  93.  and  Cadillac  Deville) 
which  were  introduced  early  as  1985 
m.odels.  The  Tempo/Topaz,  which  Ford 
Motor  Company  introduced  in  1983,  is  a 
fuel-efficient  1984  model  that  set  early 
sales  records.  Ford's  compact  Escort 
was  also  among  the  most  popular 
automobiles  sold  in  1984.  Chrysler 
introduced  their  Plymouth  Voyager  and 
Dodge  Caravan  compact  vans  in  1984. 
Chrysler  claims  that  these  fuel-efficient 
compact  vans  have  the  lowest 
aerodynamic  drag  of  any  van.  Ford 
introduced  new  aerodynamic  headlamps 
on  the  Mark  VII  to  reduce  drag. 
American  Motors  introduced  the  Encore, 
a  hatchback  version  of  the  Alliance,  and 
new  downsized  Cherokee  and 
Wagoneer  light  trucks.  The  Cherokee 
and  Wagoneer  are  1,000  pounds  light 
than  their  predecessors. 

Two  major  factors,  fuel  economy 
standards  and  competition  among 
carmakers  and  their  suppliers  to 
reduced  assembly  and  tooling  costs, 
have  encouraged  the  use  of  lightweight 
long-lasting  materials.  Plastics  led  in  the 
application  of  new  materials.  The 
Pontiac  Fiero  has  180  lbs.  of  plastic  body 
panels,  including  sheet-molded 
compound  for  the  hood,  roof,  rear 
panels,  and  deck.  Rocker  panels  are 
made  from  thermoplastic  olefin,  while 
bumper  fascias  and  fenders  are  made 
from  reaction-injection-molded 
urethane.  American  Motors'  new 
downsized  Jeep  Cherokee  Chief  has  a 
fiberglass-reinforced  liftgate  that  is 
lighter  and  will  not  corrode.  Ford  uses 
molded,  black  polycarbonate  thermo- 
plastic bumpers  on  the  Escort  GT  and 
Lynx  LTS  and  RS  models.  These 
bumpers  are  lighter  than  aluminum,  the 
application  of  plastic  is  estimated  to  be 
6.3  percent  of  the  material  content,  by 
weight,  of  a  U.S.  produced  automobile  in 
both  1983  and  1984. 

Although  plastics  led  the  application 
of  new  materials,  the  use  of 
conventional  mild  steel  and  cast  iron 
remained  constant  in  usage  per  car. 
New  forms  of  steel  are  being  used, 
however.  Chrysler's  downsized  mini- 
vans  use  steel  galvanized  on  both  sides 
for  88  percent  (by  weight)  of  the  body  to 
help  fight  corrosion.  Chrysler  is  now 
offering  a  five  year  warranty  against 
exterior  perforation  caused  by  rust.  The 
Pontiac  Fiero's  600  pound  frame  is  made 
from  high-strength  steel,  galvanized 
high-strength  steel,  and  mild  steel.  Other 
applications  for  high-strength  steel 
included  hollow  tube  sway  bars  offered 
as  options  on  Chrysler's  new  mini-vans, 
and  wheels  for  the  1984  AMC  Encore. 


The  overall  use  of  steel  has  remained  at 
55.0  percent  of  the  material  content,  by 
weight,  of  a  typical  U.S.  produced 
automobile  in  both  1983  and  1984. 

Aluminum  was  used  in  new 
applications  in  1984.  Ford's  new 
i.mported  2.4  liter  and  2.0  liter  diesel 
engines  featured  aluminum  cylinder 
heads.  Chrysler's  compact  van  has 
extruded  aluminum  bumpers.  Cast 
aluminum  wheels  are  available  on  the 
Chrysler  Laser,  Dodge  Daytona,  Lincoln 
Mark  VII,  and  Ford  Mustang  SVG. 
AMC's  new  Cherokee/Wagoneer  uses  a 
cast  aluminum  transmission  bell 
housing.  Ford's  compact  and 
subcompact  models  have  aluminum 
radiators  for  1984.  A  new  four-speed 
automatic  transmission  was  introduced 
in  General  Motors  A-Body  cars,  which 
will  reduce  weight  because  of  its 
aluminum  components. 

Sales  of  diesel  engines  are  continuing 
to  decline.  Overall  U.S.  diesel  sales  in 
MY  1984  were  only  1.7  percent  of  all 
passenger  cars,  compared  to  2.1  percent 
for  MY  1983. 

The  use  of  electronics  is  increasing 
rapidly.  An  article  in  "Automotive 
Engineering"  estimated  that  the 
electronic  content  on  a  Cadillac  Seville 
increased  from  1,100  electronic  elements 
in  1983  to  2,250  elements  in  1984,  One 
specific  area  of  electronic  growth  is  the 
fuel  management  system.  Electronic  fuel 
injection  is  being  offered  to  provide 
precise  fuel  control. 

Turbocharging,  improved  engine 
breathing,  and  higher  compression  ratios 
were  emphasized  in  1984  to  provide 
more  performance  from  smaller  engines. 
GM  offers  a  turbocharger  on  its  1.8  Uter 
engine  in  the  Pontiac  Sunbird  and  on  the 
3.8  lifer  engine  on  the  Buick  Regal  and 
Riviera.  The  3.8  liter  engine  develops  200 
hp.  and  its  is  expected  that  this  engine, 
which  also  features  sequentially-fired 
multipoint  fuel  injection  and  computer- 
controlled  coil  ignition,  will  find  future 
application  in  higher  priced  cars.  Ford 
Motor  Company  and  Chrysler 
Corporation  are  boosting  horsepower  of 
their  4-cylinder  engines  with 
turbochargers  for  wider  model 
application.  Ford's  1.6  liter  engine  used 
for  the  Escort/ Lynx  and  EXP  develops 
115  horsepower  in  the  turbocharged 
model,  compared  to  79  horsepower  in 
the  naturally  aspirated  version.  Ford 
also  introduced  a  new  2.3  liter  engine 
with  high-swirl  combustion  chambers 
for  the  Tempo/Topaz.  Chrylser  has 
improved  the  performance  of  their  1.6 
liter  and  2.2  hter  engines.  The  2.2  liter 
turbocharged  engine  in  the  Dodge 
Daytona  and  Chrysler  Laser  helped 
Chrysler  gain  the  sales  lead  in  the  use  of 
of  turbocharged  engines.  In  model  year 
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1984.  Chrysler  salps  of  turbochiirged 
engines  (lOO.CXKl)  (.xcxiiitd  the 
combined  sales  of  CM  and  Ford  (36.000). 
American  Motors  has  developed  a  new 
2.5  liter  engine  which  features  a  unique 
system  that  instantaneously  readjusts 
the  spark  timing  for  each  cylinder 
separately.  This  feature,  developed  for 
AMC's  four-wheel  drive  vehicles,  is  not 
offered  on  any  other  vehicles  sold 
domestically. 

The  relatively  slow  decline  in  the 
sales  of  large  cars  with  V-8  engines  and 
the  market  shift  from  suhcompact  to 
compact  size  automobiles  has  been 
largely  offset  by  the  technology 
improvements  being  introduced  in  the 
model  year  1984  models.  Ihe 
improvement  of  domestic  passenger  car 
fuel  economy  from  model  year  1983  to 
model  year  1984  is  evidence  of  the 
success  of  the  technological 
improvements. 

|FR  Doc.  85-6968  Filed  a-Z.V-BS;  8:45  ani| 

BILLING  CODE  4910-59-W 

Research  and  Special  Programs 
Administration 

I  Docket  No.  85-1 W;  Notice  1 1 

Transportation  of  Natural  and  Other 
Gas  by  Pipeline;  Petition  for  Waiver 

The  Tennessee  Gas  Pipeline  Company 
has  petitioned  the  Materials 
Transportation  Bureau  (MTB)  for  a 
waiver  from  compliance  with  the 
requirements  of  49  CFR  192.533(d)  to 
permit  the  maximum  allowable 
operating  pressure  (MAOP)  of  five 
transmission  line  segments  shown  on 
drawings  TO-Tl 6-300-1-66.  TO-Tlf>- 
3(K>-l-67.  TO-TlB-a(K)-l-70,  and  TO- 
Tl(i-30(M-70A  to  be  increased  to  975 
psig  from  the  current  880  psig.  These  line 
segments  are  located  in  Sussex  and 
Passaic  Counties  in  New  Jersey,  with 
two  (2)  Class  3  locations  between 
mainline  valves  (MLV)  325-1  and  326-1. 
one  (1)  Class  3  location  between  MLVZ 
326-1  and  327-1,  and  two  (2)  Class  3 
locations  between  MLV  328-1.  and  329- 
1.  on  the  Companys'  300-1  transmission 
line. 

Line  30O-1  was  designed  and 
constructed  in  1955  in  accordance  with 
the  "USAS  B31.8  Standard  Code  for 
Pressure  Piping.  Gas  Transmission  and 
Distribution  Piping  Systems."  a  code  of 
industry  consensus  standards  for  safe 
gas  piping  systems.  Pipe  in  line  300-1  is 
24  inches  in  diameter,  with  a  0.375-inch 
wall  thickness.  It  was  manufactured 
according  to  API  Standard  5LX.  grade 
X52  requirements.  The  design  pressure 
of  the  line  sections  involved  is  975  psig. 
based  on  a  design  factor  of  0.60. 

When  the  Federal  gas  pipeline  safety 
standards  in  49  CFR  Part  192  became 
effective  in  November  1970.  the  highest 
actual  operating  pressure  of  880  psig  (54 


percent  SMYS)  became  the  MAOP  of  the 
line  section  in  accordance  with 
§  192.619(a)(3).  Subsequently,  population 
density  was  determined  under  the 
requirements  of  §  192.607.  This  study 
showed  the  five  locations  descrbcd 
above  to  be  Class  3  locations. 
Thereafter,  the  entire  line  section  was 
hydrostatically  tested  to  at  least  1462 
psig  for  8  hours,  without  leakage,  a 
pressure  level  equivalent  to  90  percent 
of  the  pipes  specified  minimum  yield 
strength  (SMYS). 

Under  the  provisions  of  §§  192.553 
and  192.555  governing  permissible 
increases  in  a  pipeline's  MOAP 
(uprating).  the  1462  psig  pressure  test 
and  other  steps  performed  by  the 
Company  requalified  all  but  the  five 
Class  3  segments  of  the  line  section  for 
operation  at  an  MOAP  of  975  psig  (60 
percent  SMYS).  The  five  Class  3 
segments  are  restricted  from  operation 
at  the  higher  MAOP  by  §  192.553(d), 
which  provides  in  relevant  part  that  "a 
new  maximum  allowable  operating 
pressure  established  under  this  subpart 
may  not  exceed  the  maximum  that 
would  be  allowed  under  this  part  for  a 
new  segment  of  pipeline  constructed  of 
the  same  materials  in  the  same 
location."  In  accordance  with 
§  192.619(a),  the  maximum  for  a  new 
pipeline  in  a  Class  3  location 
constructed  of  pipe  like  that  in  line  30O- 
1  would  be  812  psig,  or  the  design 
pressure  for  such  a  pipeline  based  on  a 
0.50  design  factor.  In  contrast,  this 
limitation  did  not  affect  the 
establishment  of  a  975  psig  MAOP  for 
the  remaining  Class  2  portion  of  the  line 
section,  becasue  of  a  new  pipeline  of  the 
same  materials  in  the  same  Class  2 
location  would  qualify  for  a  975  MAOP 
under  §  192.619(a)  based  on  a  design 
factor  of  0.60.  After  the  1462  psig 
pressure  test  was  made,  four  other 
segments  of  the  line  section  between 
MLV  325-1  and  MLV  326-1  have 
changed  from  Class  2  to  Class  3 
locations.  However,  under  the 
provisions  of  §  192.611(a).  because  they 
were  previously  tested  to  90  percent  of 
SMYS,  these  additional  Class  3 
segments  may  operate  at  their 
previously  established  MAOP  of  975 
psig.  The  §  192.553(d)  limitation  does  not 
apply  since  these  additional  segments 
were  uprated  to  975  psig  before  the 
change  in  class  location  occurred. 

In  support  of  its  waiver  request,  the 
Company  states  that  the  current  880  psig 
operating  pressure  is  no  longer  adequate 
to  meet  its  delivery  demands  for  the 
300-1  line.  The  proposed  increased 
pressure  is  part  of  a  filing  that  is 
currently  under  consideration  by  the 
Federal  Energy  Regulation  Commission 
(FF.RC)  to  provide  addtional  service  to 
New  England  customers.  Approval  by 
FFRC  is  anticipated  in  sufficient  time  to 


deliver  additional  gas  for  the  1985-80 
heating  season.  This  increase  in 
capacity  can  in  part  be  provided  by 
uprating  the  five  Class  3  segments  for 
which  the  waiver  is  sought  to  975  psig, 
or  alternatively  by  replacing  the  five 
segments  with  new  pipe  at  an  estimated 
cost  of  81,204.300.  The  Company  also 
points  out  that  the  line  section  involved 
has  been  coated  and  cathodically 
protected  against  corrosion  since  1950 
and  electrical  surveys  and  visual 
inspections  have  shown  the  section  to 
have  no  significant  deterioration  since 
the  pressure  tests  were  made  in  1971 
and  1973. 

MTB  beleives  that  a  waiver  of 
§  192.553(d)  to  permit  the  proposed 
uprating  should  be  granted  because  the 
five  Class  3  segments  for  which  the 
waiver  is  sought  are  not  materially 
different  with  respect  to  design, 
construction,  maintenance,  and  leak 
history  from  similar  Class  3  segments  in 
the  same  line  section  that  now  have  an 
MAOP  of  975  psig.  The  distinguishing 
fac:tor  is  merely  the  timing  of  the  1462 
psig  qualifying  pressure  test.  Had  it  been 
performed  before  the  five  segments 
involved  changed  from  Class  2  to  Class 
3,  the  segments  could  have  been 
qualified  for  the  higher  975  MAOP 
without  restriction  by  §  192.553(d). 

Interested  persons  are  invited  to 
c;omment  on  the  proposed  waiver  by 
submitting  in  triplicate  such  data,  views, 
or  arguments  as  they  may  desire. 
Communications  should  identify  the 
Docket  and  Notice  numbers  and  be 
submitted  to;  Dockets  Branch.  Room 
8426.  Materials  Transportation  Bureau, 
Department  of  Transportation. 
Washington.  D.C.  20590. 

All  comments  received  before  April 
25, 1985  will  be  considered  before  final 
action  is  taken.  Late  filed  comments  will 
be  considered  so  far  as  practicable.  All 
comments  will  be  avaialble  for 
inspection  at  the  Dockets  Branch, 
Materials  Transportation  Bureau, 
between  the  hours  of  8;30  a.m.  to  5:CKI 
p.m..  before  and  after  the  closing  date 
for  comments.  No  public  hearing  is 
contemplated,  but  one  may  be  held  at  a 
time  and  place  set  in  a  Notice  in  the 
Federal  Register  if  requested  by  an 
interested  person  desiring  to  comment  at 
a  public  hearing  and  raising  a  genuine 
issue. 

(49  II.S.C.  1672:  49  CFR  Part  1.5>J(rt):  Appendix 
A  of  Part  1.  and  Appendix  A  of  Part  106) 

Is.sih'ud  in  WiishinRlon.  D.C.  on  March  2\ 

IMKfi. 

Kichiird  L.  Beam. 

Associate  Dirvctorfor  Pipelinv  Safety 
ncyiilation.  Materials  Transportation  Biirvnii. 

|FR  Doc.  85-7108  Filed  3-25-85;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE;  Thursday.  .March  28 
1985. 

location:  Third  Floor  [learing  Room, 
lin-]8th  Street,  NW.,  Washington,  D.C. 
STATUS:  Open  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 

?  Mid  Year  Rv.vn'vj 

The  Cumission  and  si, iff  will  review  and 
dis-.uss  the  status  of  CI>SC's  Fiscal  Year  1985 
OpfT,d!ing  Plan. 

Closed  to  the  Puijlic. 

2.  Er'ani'iiivnt  Muttrrs  OS  ^3247 

The  Commission  will  consider  Enforcement 
.M.i'ter  OS  =  :i::4~ 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LASTEST  AGENGA  INFORMATION, 
CALL:  :i01^9i-,5"(W 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  U.  Butts,  OlTice 
of  the  Secret,ir\.  5401  VVestbard  Ave.. 
Bethesda.  MD  20207  :)01-492-ti800. 

U.iti  (i.  M.iri  h  :^1.  ]'Mz, 
Sheldon  D.  Butts, 
D'  Pul],  Sf(  rr\jr\ 

|KR  Doc.  8,T-7I65  Filed  3-21-fl.-,.  .=i  Ot  pm| 
BILLING  COOe  635S-01-M 


FARM  CREDIT  ADMINISTRATION 

Federal  Farm  Credit  Board:  Meeting 
AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  regular  meeting  of  the 
Federal  Farm  Credit  Board  scheduled  to 
be  held  on  the  first  Monday  of  April 
1985,  as  specified  in  12  CFR  604.325(a). 


DATES  AND  TIMES:  The  n.'gular  meeting 
of  the  Federal  Farm  Credit  Board  is 
scheduled  to  be  held  in  .McLean. 
Virginia,  on  April  1, 1965.  8:30  a.m.  to 
4.30  p.m.;  April  2,  1985.  8:30  a.m.  to  4:30 
p.m.;  and  April  3,  1985,8:30  a.m.  to  3:00 
p.m. 

ADDRESS:  Farm  Credit  Administration. 
Federal  Board  Room,  1501  Farm  Credit 

Drive,  .McLean.  V.A  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 

this  meeting  of  the  Federal  Farm  Credit 
Board  will  be  open  to  the  public  (limited 
space  available),  and  parts  of  the 
meeting  will  be  closed  to  the  public.  The 
matters  to  be  considered  at  the  meeting 
are: 

Munduy.  April  1 

"I  Executive  Session 

2.  Approval  of  February  Minutes 

3.  Review  of  .Agenda 

4.  Reports  of  Board  .Vleniljers 

5.  Governor's  Report 

(a)  Spokane  District  Oirector-at-Large 
Appointment 

(b)  Proposed  Legislation  Granting  FCA 
Intermediate  Enforcement  Authorities 

(c)  Resolution  Directing  the  FCA  Staff  to 
Draft  and  Submit  Legislation  Authorizing 
the  .Merger  of  Unlike  Banks 

(d)  Office  of  Internal  Audit  Report 

■•(e)  Status  of  Litigation  Cases  Involvine 
FCA  ** 

6.  Board  Assessment  of  Santa  Barbara 

Planning  Conference 

7.  Proposed  Changes  to  Bo-ird's  Leadership 

Agenda 

Tuesday,  April  2 

8.  Regulation  Changes 
Final 

Part  611.  Liquidations  ol|Banks  and 

Associations 
Section  617.7060— Frequency  of 

E.xaminations  and  Audits 
Various  Sections— Technical  Changes  Due 

to  Agency  Reorganization 
Proposed 

Financial  Disclosure,  Public  Information 

and  Confidentiality 
Section  615.5370— Banks  for  Cooperatives' 

Earnings 

9.  Office  of  Examination  and  Supervision 

Report 

■  ■  ■  |h]  Status  Report  on  Serious  Problem 

Banks 
(b)  Status  of  FCB  Regulations  Rewrite 
Proiect 

■  ■  ■  (c)  Staff  Analysis  and 

Recommendations  on  Gallagher  Report 
concerning  Spokane  District  Director/ 
Officer  Liability 
•  ••  (dj  Progress  Report  on  System  Stress 
Study 


(e)  OES  Process  for  Handling  Ex.imination/ 

Supervisory  Reports 
***  (f)  FCA  Supervisory  Reports 

Wednesday,  April  3 

10.  Office  of  Administration  Report 

(a)  Legislative  Report 

(b)  Economic  Report 

(c)  Budget  Performance  Report 

11.  FCS  Building  Association 

12.  Other  Item 

"Closed  Session — exempt  pursu.inl  to  5 
use.  552b(c)(2). 

"Closed  Session — exenipi  pursuant  to  5 
U.S.C.  552b(c)(10). 

***  Closed  Session — exempt  pursuant  to  5 
U.S.C.  552b(c)  (8)  and  (9). 

Dated:  March  21.  1985. 
Donald  E.  Wilkinson, 
Governor. 

jFR  Doc.  8.5-7170  Filed  3-22-85:  9:21  am] 
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FEDERAL  HOME  LOAN  MORTGAGE 
CORPORATION 

DATE  AND  TIME:  Thursday.  March  28. 
19H5.  l:(X)p.m. 

PLACE:  1776  G  Street,  NW.,  Washington. 
D.C,  Conference  Room  C,  Eighth  Floor. 

STATUS:  Closed. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Alan  B.  Hausman,  1776  G 
Street,  NW..  P.O.  Box  37248, 
Washington,  DC.  20013,  (202)  789-4763. 
MATTERS  TO  BE  CONSIDERED: 

Closed:  .Minutes  of  February  27.  1985  Board  of 

Directors'  Meeting 
Closed:  President's  Report 
Closed:  Financial  Report. 

Date  sent  to  Federal  Register:  March  22. 
1985. 

Maud  Mater. 

Secretary. 

(FR  Doc.  85-7229  Filed  3-22-85;  2:25  am) 
BILLING  CODE  $7?0-02-*l 


INTERNATIONAL  TRADE  COMMISSION 

1USITCSE-84-15AI 

FEDERAL  REGISTER  Citation  of  previous 
announcement. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  Thursday,  March  28, 
1985  at  10:00  a.m. 
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CHANGES  IN  THE  MEETING: 

9,  InvesIiRation  .\'o,  731-TA-189  |KinHl| 
(CHli.ium  Hypochlorite  from  |ap,in)  hriffiny 
and  vole. 

In  conformity  with  19  CFR  201.37(b). 
CommissionRrs  Stern.  LiebeltT.  Eci^es. 
l.odwick.  dnd  Ruhr  determined  by 
unHnimous  '-ote  that  Commission 
business  requires  the  change  in  subject 
matter  by  addition  of  the  agenda  item, 
affirmed  that  no  earlier  announcement 
of  the  addition  to  the  agenda  was 
possible,  and  directed  the  issuance  of 
this  notice  at  the  earliest  practicable 
time. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary.  (202)  523-0161. 

Kenneth  R.  Mason. 

St'iTdary. 

|FR  Doc.  85-7751  Filed  3-22-85;  3:35  pml 
BILLING  CODE  7070-02-W 


international  trade  commission 

lUSITCSE-85-161 

TIME  AND  date:  A\  1  (K)  p.m..  Monday, 
Apnl  8.  19f'3 

place:  Room  117.  7U1  E  Street.  NVV., 
W.ishington.  D.C.  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ageiulii. 

2.  Minutes. 

3.  RHlificKlion  List. 

4.  Petitions  and  Complaints. 

5.  Investigation  701-TA-248  |Prcliminary| 
(Cfrt;iin  ethyl  alcohol  from  Brazil)  brienng 
and  vote. 

6.  Investigation  Nos  7(n-TA-240  and  -241, 
and  731-TA-249,  -250.  and  -251  |I>eliminary| 
(Oil  country  tubular  goods  from  Austria, 
Romania  and  Venezuela  1  briefing  and  vote. 

7.  Investigation  .Nos.  701-TA-242,  and  731- 
TA-252  and  -253  |Prelmiinary|  (Certain 
welded  carbon  steel  pipes  and  tubes  from 
Thailand  and  Venezueis)  briefing  and  vole. 

8.  Investigation  No.  TA-2()1-54  (Potassium 
pernuingante)  briefing  and  vote. 

9.  Investigation  No.  701-TA-221  jKinalj 
(Certain  cast  iron  pipe  fittings  from  Brazil) 
briefing  and  vote. 

10.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  .Mason, 
Secretary.  (202)  523-0161. 

Kenneth  R.  Mason, 

|FR  Hoc.  85-7-52  Filed  3-22-65;  3:35  pnij 
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NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  uf  March  2,"i.  April  1,  8,  and 
15,  lil85. 
PLACE:  Commissioners'  Confcsrence 


Room  1"1~  H  Street.  .\'W..  W.ishir.gtor. 
DC 

STATUS:  Open  .ind  Closed 

MATTERS  TO  BE  CONSIDERED: 
Week  of  March  25 
Tuesday.  March  26 

2:00  p.m. 
Discussion  of  .Motion  to  Disqualify  in  TMI- 
1  Restart  Case  (Closed— F.x.  10) 

Thursday.  March  28 
10:00  a.m. 
Discussion  of  Environmental  Qualification 
of  Electrical  Equipment — Status  of 
Compliance  with  Rule  (Public  Meeting) 
2:00  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  \pril  1 — Tenlritive 

Tuesday.  April  2 

2:00  p.m. 

Discussion  of  Indian  Point  Order  (Public 
Meeting) 

Wednesday.  April  3 
9:30  a.m. 

Briefing  on  Source  Term  (Public  Meeting) 
2:00  p.m. 
Continuation  of  Briefing  on  Source  Term 
(Pul)lic  Meeting)  (if  needed) 
3:00  p.m. 

Briefing  by  IDCOR  on  Evaluation  of 
Nuclear  Power  Plant  Accident  Risk 
(Public  Meeting) 

Thursday.  April  4 
10:00  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Clnscd- 
E.x.  2  SB)  (if  needed) 
2:00  p.m. 

Affirmation  Meeting  (Public  MeetingI  (if 
needed) 

Week  of  April  8 — Tentative 

Thursday.  April  11 

2:00  p.m. 

Periodic  Meeting  with  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meeting) 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  April  15 — Tentative 

Tuesday.  April  16 

10:00  a.m. 
Briefing  on  Final  Rule  on  Backfilling  (Public 
Meeting) 

Friday.  April  19 
9:30  a.m. 

Briefing  on  TMI-1  Steam  Generator  and 
Other  Plant  Matters  (Public  Meeting) 
11:15  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  a.  Indian  Point  Order 
(Tentative) 


TO  VERIFY  THE  STATUS  OF  MEETINOS 

CALL  (RECORDING):  (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  |ulia  Corrado  12021  634- 

1410. 

George  T.  Mazuzan, 

Office  of  the  Secretary. 

March  21, 1985. 

jFTl  Doc.  85-7253  Filed  3-22-85;  4:06  pm| 
BILUNG  CODE  7S9(M)1-M 


POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
Slates  Postal  Service,  pursuant  to  its 
Bylaws  (39  CKR  §  7,5)  and  the 
Government  m  the  Sunshine  Act  |5 
U.S.C.  552b).  hereby  gives  nntice  that  it 
intends  to  hold  meetings  at  1:00  p.m.  on 
Monday,  April  1,  1985,  in  Hartford, 
Connecticut,  and  at  8:00  a.m.  on 
Tuesday,  Apnl  2,  1985.  in  conference 
Room  311.  Hartford  Tost  Office,  141 
Western  St.'-eet,  Hartford,  Connecticut 
06101-9998.  As  indicated  in  the 
following  paragraph,  the  April  1  meeting 
is  closed  at  public  observation.  The 
April  2  meeting  is  open  to  the  public. 
The  Board  expects  to  discuss  the 
matters  stated  in  the  agenda  which  is 
set  forth  below.  Reqcsts  for  information 
about  the  meetings  should  be  addressed 
to  the  Secretary  of  the  Board  David  F. 
Harris,  at  (202)245-3734, 

At  its  meeting  on  March  4.  1985,  the 
Board  voted  in  accordance  with  the 
provisions  of  the  Government  in  the 
Sunshine  Act  to  close  to  public 
observation  its  meeting  scheduled  for 
April  1.  (See  ,50  FR  10141,  March  13. 
1985.) 

The  meeting  will  involve  a  discussion 
of  personnel  matters. 

Agenda 

Monday  Session:  April  1.  1985 — 1:00  p.m. 
(Closed) 

1.  Discussion  of  Personnel  Matters. 

Tuesday  Sessian:  April  2,  WH-f — 8:00  a.m. 
(Open) 

1.  Minutes  of  the  Previous  Meeting,  March 
4-5, 1985. 

2.  Remarks  of  the  Postmaster  General.  (In 
keeping  with  its  consistent  practice,  the 
Botird's  agenda  provides  this  opportunity  for 
the  Postmaster  General  to  inform  the 
Members  of  miscellaneous  current 
developments  concerning  the  Postal  Service. 
Nothing  that  requires  a  decision  by  the  Board 
is  brought  up  under  this  item.) 

3.  Contract  for  Board  Support  Services. 

4.  Officer  Compensation. 

5.  Report  on  Finance  Group  Programs.  (Mr. 
Cummings.  Senior  Assistant  Postmaster 
General.  Finance  Group,  will  brief  the  Board 
on  developments  in  the  Finance  Group.) 

6.  I'pdate  Briefing  on  INTELPOST.  (Mr. 
Lee.  Senior  Assistant  Postmaster  General. 
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Ki  sc.irch  dnd  M.inrt«rriirnt  S\  stems  Group, 
uill  brief  Ihc  {Jd.ird  on  ihc  dpvelopmpnls  in 
'hr  l\TKI,P()STprni.r..r--i  | 

R.'pnr!  of  ihe  PfKional  Postm.islt^r 
(.fiuTi!   I'Mr  Mii'i;,!in.  Regional  Postmaster 
(..!;.•'. fl   w.'.l  report  on  Postal  conditions  in 
'r-.-  \o;!hc,ist  R.'ijion  I 

H    ('..il.i'.i'.  l-ups'";i  :.■  I'rojecf: 

,1   H  ,ni,in  R>'S(riiri,Hs  Information  Svstnm — 
I'h,  ,^f  1 

I)  Nori:-,,,:;  OkL.ho'Ti,    1  .-chnical  Training 
Tenter 

9.  Consiuer.ilion  of  a  rentative  Anemia  for 
the  M.iv  6-7.  19H5,  meeting  of  the  Board  in 
V\.ish.nv;ion   !X: 
David  F.  Hams. 
,Sr-  ,-('•.•.■•. 

|KR  D.  ■    H,>-nH<)  F;|.nI  i-2J-)i'    llhsaami 
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A!  the  e.id  of  each  month,  tne  CHice  of  the  FeOerai  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (..SA)    which 
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3CFR 

Proct«matk>ns: 

5133  (Amendea  t> 

Proc  5308) , 

5306   

53C7  

5308  .: , 


..10927 

8989 

9979 

.: 10927 

5309 11829 

5310 11831 

5311  11833 

Executive  Orders: 
12193  (See  EO 
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12295  (SeeEO 
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12506) 8991 

12409  (See  EO 
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5  CFR 

Ch.  XIV 8993 

213 11145 

293 8993,  11788 

294 8993 

430 11788 

530 11788 

531 11788 

536 11788 

540 11788 

595 11788 

771 11788 

7  CFR 

27 10929 

52 10199 

54 11814 

55 10749 
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70 10749 
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103.„ 8319  11840 

214 9991 
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238 1 1363 
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PropoMd  Rutes: 
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9CFR 
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PropoMd  Rules: 
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10CFR 
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25 1064 

50 11882,  11884 

95 1064 

II  CFR 

100 9992 
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9038   9421 

Proposed  Rules: 

?  1 0066 

3  10066 

12  CFR 
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7  10207 
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213 8708 

220 10933 
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303 11653 

308 11653 

325 11128.  11138 

332 10493 
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337 10493 
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Proposed  Rules: 
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338 10784 
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Ch  1 11292 

1 10144 

11 10444 


23 

39  8337-8339.  9806 
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43 

45 

61 


71 8340,  8738,  8739 

9040,9452.9453, 
10979 
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91 10144, 

121 

133 

135 

211 

272 
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10978 
11707 
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10144 
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15  CFR 

301     11500 

Proposed  Rules: 

90 11708 

391  10501 

16  CFR 

13  9795 

1610 1 1 847 

1611 11847.  11848 

Proposed  Rules: 
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17  CFR 

1 11656 
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18  CFR 

4 11658 
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145 9610 
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147 9610 

172 9610 
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178 11849 

Proposed  Rules: 

101      9455 

20  CFR 

227 11501 

404 8726 

416 8726 

629 11850 

630 8323,  1 1850 

631 8323 

652 8323 

701 9799 

702 9799 

703 9799 

Proposed  Rules: 

200 8341.  9285,  10247 

260 9810 

320 9810 

603 10450 

21  CFR 

5 9423,  9424 
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20 8993 
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56 11502 

57 11502 

913 9620 

917 8608 

935 10757 

936      10759 
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Ch.  t 11644 

56 11638 
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904 9286 

914 10791 

916 11735 
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943 9287 
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950 9680 
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51 8610.  8612 

32  CFR 

107 11693 

199 8729 
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706 11503 
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Proposed  Rules: 
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33  CFR 

1 '0761 
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144 9290.  10252 

145 9290.  10252 

146 9290,  10252 

166 9682 

183 11383 

34  CFR 

76 9960 

251 10924 

252 10924 

253 10924 

263 10924 

369 9960 

370 9960 

690 10710 

745 11630 

Proposed  Rules: 

251  11513 

324 11356 

700 9970 

701 9970 

702 9970 

703 9970 

709 9970 

710 9970 

716 9970 

718 9970 

720 9970 

795  9970 

36  CFR 

Proposed  Rules: 


?23 

1154 


8344.  9302 
9686 


37  CFR 

Ch.  IV 9801 

1 9368,  11366 

201 9270,  11366 

Proposed  Rules: 

308  10969 


38  CFR 

21 

Proposed  Rules: 

1' 


,9621 


,9811 


39  CFR 

111 9622.  11151 

601 9015 

Proposed  Rules: 

'11       8345.9051.  10991 

40  CFR 

52  8614,  8616,  10004,  10005. 
10964.11859 

60 8323.  6324.  8620,  9578, 

61 8620,  10764-10766 

62 9627 

80 9386 

81 11503, 

10761-10765.11860 

86 10606 

180 10006-10008 

228 9273.  10009 

271 9427,  11858 

600 10606 

712 11695 

716 11697 

775  8621 


Proposed  Rules: 

51  9456  9694  11737,  11738 

52  8346  8749.  8751.  9052, 
9694.  10076,  10794.  10796, 

11183,  11738 

58 9538 

60 9055,9057 

65 11908 

80 9400 

81....  8751,  9694.  10797.  11183 

86 9204,  11515,  11739 

110 9776 

122 9362 

180 10077-10085,  11184 

220 10252 

227 10252 

228 10252 

234 10252 

260 11068 

264 1 1 068,  11 740 

265 11068 

270 1 1068 

271 11186 

305 9586 

306 9593 

421 10918 

464 1 1 187 

710 9944 

721 11384,  11391 

41  CFR 

Ch.  101 8622 

101-20 10229 

Ch  201 11861 

Proposed  Rules: 

Ch.  201 10252 

105-64 8641 

42  CFR 

124 10798 

435 10013 

436....; 10013 

440 10013 

441        10013 

Proposed  Rules: 

431 10450 

435 10450,  10992 

436 10992 

43  CFR 

4 8325 

3400 8626 

3410 8626 

3420 8626 

3430 8626 

3450 8626 

3460 8626 

3470 8626 

Public  Land  Orders: 
2634  (Amended  by 

PL0  6595) 11505 

3512  (Amended  by 

PL0  6596) 11366 

3923  (Corrected  by 

PL0  6594) 11505 

6141  (Corrected  by 

PL0  6593) 11505 

64  59  (Corrected  by 

PLO  6589) 9428 

6588 9279 

6589 9428 

6590 10766 

6591 10965 

6592 10966 

6593 11505 

6594 1 1505 


6595 11505 

6596 11366 

6597 11865 

Proposed  Rules: 

4  10996 

418 11515 

1600 10066 

2800 10998 

2880 10998 

3140 10998 

3160 11517 

3400 10508 

3420 10508.  10510 

3460 1 0508 

4100   9698 

44  CFR 

64 10229.  10767 

205       9628 

Proposed  Rules: 

67 10253.  10256 

45  CFR 

205     ••6?B 

Proposed  Rules: 

205 10450 

206 10450 

232 10450 

1206 10998 

1601 11518 

1622 11740 

46  CFR 

50 5428 

52 9428 

53 9428 

54 9428 

55 943C 

56 9430 

57 9430 

58 9428 

59 9430 

60 9430 

61 9430 

62 9430 

63 9426 

64 9430 

153 6~30 

154 6~3D 

162 9428 

298 943^ 

550 'C966 

580 10966 

Proposed  Rules: 

Ch  V       10807 

50 11397 

56 11397,  11741 

58 1 1 741 

69 10803 

107 11741 

108 11741 

109 11741 

111 11741 

154 1 0264 

174 11741 

298 9456,  11397 

572    10810 

47  CFR 

Ch.  1 6627  9016 

0 9632 

1 11151,  11161 

21 11161 

22 10029,  11505 

42 11161 
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Proposed  Rules; 
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15 9059 

21 

.  9059,  11519 
9059 


22 
25 
42 
43 
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73 


1081 
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11909 
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11743 
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90 


9059  9060,  9293 


97 8348  10067 

100 


.  1 1 1 90 
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1 1 1 00 
11  191 
10C86 
1C821, 
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10275 

.11744 


48  CFR 

Ch  1 

Ch  5   

Ch  29   

1801   

1903   

1804   11866 


1C233 
10035 
B914 
1  1  866 
1  1 866 


1805 

1807 

1809 

1810 

1313 

1814 

1815 

1816 

1817 

1819 

1827 

1831.. 

1832.. 

1836 


1  1866 

1  1866 

1  1366 

.11866 

.11866 

.11866 

.11866 

11866 

1 1 865 

1  1866 

.11366 

1  1866 

11866 

11866 


1837   11866 


1  1866 
1  1866 

11910 

1  1522 

8752 


1852 
1853 
Proposed  Rules: 

Ch  5 9293 

14  

31  

-6  10516 

52  11522,  11523 

533 10276 

49  CFR 

1   

25  !.'"!I"!^"''' 

'07 

■72  11048, 

''3  8635,  11048, 


.9036 
.  8955 
10060 
11700 
11700 


^^4  11048 

176  

177 


1  1048 
1  1  048 


178 11048,  11700 

179 11048,  11700 

533 11162 

555 10771 

571  10772,  10968,  11506 

574 10772 

830 11165 

1033 11366,  11368 

1048 10233 

1135 10969 

1152 8566 

1220       10774 

Proposed  Rules: 

25  8987 

172  10088 

173 10088 

192 10088 

195 10088 

215  9293,  9977 

571  9294,  11209,  11213 

830 11214 

192 11921 

195  11921 

1171 9298,  10822 

50  CFR 

21  8636 

91  9279 

6'1  8335 

6-^'  11166 

651  8735 

652  11166 

655  10499 

67'  8348,  10233 

672  10234,  11368 

675         11369 

Proposed  Rules: 

'7        9083-9095,  9300,  10276 

29  10276 

26 9300 

33 8752 

295  11215 

663   10290 

677 8348 
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I        Interstate  Commerce  Commission 
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National  Oceanic  and  Atmospheric  Administration 
I    Veterans 

Veterans  Administration 

Wine 
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Agricultural  Marketing  Service 

RULES 

Milk  miirketmg  orders: 
11991  New  Orleans-Mississippi  12180 

Agriculture  Department 

See  aJso  Agric  ;!!  ^rd;  Marketing  Service;  Animal  12053 

and  Plant  Hf  i  'h  Inspection  Service;  Forest 
Service;  Soil  Conservation  Service. 
NOTICES 
12060     Agpncv  information  collection  activities  under 


Alcohol,  Tobacco  and  Firearms  Bureau 

PROPOSED  RULES 

A!f  ii(!ol;  viticultural  area  designations: 

12038         \{)r!h  Yuba,  CA 

NOTICES 

.AiCoholic  beverages: 
12106         Display  and  retailer  advertising  specialties; 
dollar  limitations 


Animal  and  Plant  Healtti  Inspection  Service 

RULES 

Li\  estock  and  poultry  disease  control: 
Brucellosis;  interim  rule  affirmed 

Arms  Control  and  Disarmament  Agency 

RULES 

Orijinizution  and  functions 

NOTICES 

Meetings: 

Cyfnrral  Ad\isory  Committee 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Meetings: 

Dance  Advisory  Panel 

Expansion  Arts  Advisory  Panel 

Literature  Advisory  Pane! 
Senior  Executive  Service: 

Performance  review  board;  membership 

Centers  for  Disease  Control 

NOTICES 

Aivisory  committees;  annual  reports;  availability 

Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration;  National 
Telecommunications  and  Information 
Administration. 


11992 


11995 


12061 


12096 
12097 

12097 

12096 


12083 


Defense  Department 

RULES 

Aixjuisitinn  regulations: 
12028  Overhead  cost  rei  tiHcHtion:  in'erini 


12043 
12044 
12045 

12208 
12188 
12046 


12076 
12081 

12072 

12075 

12078 

12074 

12072 
12079 

12076 
12G79 
1207/ 
12077 
12080 


12035 
12035 


Drug  Enforcement  Administration 

NOTICES 

F.n\ironmenldl  statements:  availability,  etc.; 
12096         Cannabis  eradication  program;  Federal  lands;  12021 

supplement 


Energy  Department 

RULES 

.Acquisition  regulations: 

Competition  in  contracting 
PROPOSED  RULES 
.\cquiSi;ion  regulations; 

Competition  in  contracting;  protest  procedures 

En'ironmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Illinois 
Air  quality  planning  purposes;  designation  of  areas: 

Indiana 
Pesticide  programs: 

Automatic  requirement  for  registrant  submission 

of  risk/benefit  and  exposure  data;  notification  to 

Agriculture  Secretary;  correction 

Registration  standards:  docketing  and  public 

participation  procedures 

Special  review  criteria  and  procedures 
loxic  substances: 

Acrylate  and  methacrylate  chemicals;  significant 

new  uses 

NOTICES 

Meetings: 

Administrator's  Pesticide  Advisory  Committee 

Science  Advisory  Board 
Pesticide  program.s: 

Ethylene  dibromide;  use  on  exported  citrus: 

amendment 

Texas  Department  of  Agriculture:  specific 

exemptions  for  unregistered  use:  inquiry 
Pesticide  registration,  cancellation,  etc.; 

Zoecon  Corp.  et  al 
FH?sticides:  emergency  exemp;:on  applications: 

B-(4-Ch!orophenoxy)-a-n.l-c..'np!hyle'h\ '.    ",•;'  1, 

2,4-triazoIe-l-ethano!:  ;."quiry 

Diazinon,  et  al, 
ft  sticides:  receipts  of  State  registration 
h'f.sticidcs;  temporary  tolerances. 

Diethatyl-ethyl 

F'enarimol 

Florida 

Mefluidide 

Nor-Am  Chemical  Co. 

Federal  Aviation  Administration 

PROPOSED  RULES 

.Xirworthiness  directives: 
Airbus  Industrie 
British  Aerospace 

Federal  Communications  Commission 

RULES 

F'.ddio  ser\ices,  special: 
Public  mobile  radio  services:  offshore  radio 
telecommunication  service  frequency  allocations 
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12037 


12081 
12108 


12082 
12082 
12108 


12071 


12060 


11998 


12061 


12012 


11994 

12067 
12068 


12069 
12070 
12071 


Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act 
Federal  Highway  Administration 

PROPOSED  RULES 

Engineering  and  traffic  operations. 

Contract  procedures;  submission  of  an  affidavit 
of  noncollusion  with  bids 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc. 
Meetings;  Sunshine  Act 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Equimark  Purchasing  F^artners  et  al. 

N'orwest  Corp.  et  al 
Meetings;  Sunshine  Act 

Fine  Arts  Commission 

NOTICES 

Meetings 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

San  [uan  National  Forest.  CO 

Healtti  And  Human  Services  Department 

Sec  Centers  for  Disease  Control. 

Housing  and  Urban  Development  Department 

RULES 

I.ow  income  housing 

Housing  assistance  payments  program  (Section 
81;  contract  rent  annual  adjustment  factors 

Interior  Department 

See  aho  Land  Management  Bureau;  Minerals 
Management  Service;  National  Park  Service 

NOTICES 

Watches  and  watt  h  movements;  allocation  of 
quotas: 

Virgin  Islands 

Internal  Revenue  Service 

RULES 

income  taxes; 

Addition  to  tax  for  substantial  understatement  of 

liability 

International  Trade  Administration 

RULES 

Export  licensing: 

Parts  to  service  equipment;  quarterly,  report 

NOTICES 

Antidumping: 

Circular  welded  carbon  steel  line  pipe  from 

Venezuela 

Circular  welded  carbon  steel  pipes  and  tubes 

from  Thailand 

Oil  country  tubular  goods  from: 

Austria 

Romania 

Venezuela 


12066 
12062 

12065 
12063 

12062 
12061 

12090 
12090 


12091 
12092 
12090 

12092 

12092 
12093 
12094 
12094 


12031 


12094 
12095 


Countervailing  duties; 

Circular  welded  carbon  steel  pipe  and  tubes 

from  Venezuela 

Circular  welded  carbon  steel  pipes  and  tubes 

from  Thailand 

Oil  country  tubular  goods  from: 
Austria 
Venezuela 
Scientific  articles;  duty  free  entry: 

Massachusetts  Institute  of  Technology 
Watches  and  watch  movements;  allocation  of 
quotas: 

Virgin  Islands 

International  Trade  Commission 

NOTICES 

In. port  investigations: 
Automatic  bowling  machine  printed  circuit 
control  boards 

Barter  and  countertrade  transactions;  hearing 
rescheduled  and  deadline  for  filing  written 
submissions 
Expansion  tanks 
Meat  deboning  machines 
Oleoresins  from  India  and  Spain;  termination; 
case  numbers 

Photo  albums  and  photo  album  filler  pages  from 
Hong  Kong  and  Korea 
Porch,  patio,  and  lawn  gliders 
Spring  retainers  for  garage  door  hardware 
Stainless  steel  wire  cloth  from  Japan;  termination 
Welded  carbon  steel  pipes  and  tubes  from  Brazil; 
termination 

Interstate  Commerce  Commission 

RULES 

Railroad  car  service  orders; 

Chicago.  Milwaukee.  St.  Paul  8.  Pacific  Railroad 

Co.:  track  use  by  various  railroads 
NOTICES 
Railroad  operation,  acquisition,  construction,  etc.: 

Burlington  Northern  Railroad  Co. 

Delaware  Otsego  Corp.  et  al. 


Justice  Department 

See  also  Drug  Enforcement  Administration. 

NOTICES 

12095      Agency  information  collection  activities  under 
OMB  review 


l-and  Management  Bureau 

RULES 

Recreation  management: 

Wilderness  areas;  management  procedures; 

mining  claims 
PROPOSED  RULES 

Coal  management;  competitive  leasing 
requirements  and  environmental  protection 
procedures;  extension  of  time 
NOTICES 
Classification  of  public  lands: 

Minnesota 
Environmental  statements;  availability,  etc.: 

Federal  coal  management  program:  inquiry: 

extension 
Exchange  of  lands: 

Arizona 

California 


12020 
12053 

12087 
12083 


12083 
12085 
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Nfeetings: 

12085 

Las  Cruces  Distrxt  Advisorv  Council 

12085 

Miles  City  District  Advisory  Council 

Oil  and  gas  leases: 

12083 

Wyoming 

Sale  of  public  lands: 

12085 

Nevada 

12087 

Oregon 

12088 

Wyoming:  rescheduled 

Survey  plat  fiimjss: 

12086 

California 

Withdrawal  and  reservation  of  lands: 

12086 

Washington 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 

coordination; 
12089         Chevron  U  S.A.  Inc. 
12088  Shell  Offshore  Inc. 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
12029         Door  locks  and  door  retention  components 

PROPOSED  RULES 
12056      Defect  and  none omjiliance  notification;  quarterly 

reports 


National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  rr.dnagement: 

Atlantic  mackerel,  squid,  and  butterfish;  interim 

Reporting  and  recordkeep'ng  rpquirements 

PROPOSED  RULES 

Fishery  conservation  anci  mHnag(  ment: 

Ocean  salmon  off  coasts  of  Washington,  Oregon, 
and  California;  hearings 

National  Park  Service 

NOTICES 

Meetings: 

.National  Park  System  .■\dvisory  Board 

Statue  of  Liberty-Ellis  Island  Centennial 

Commission 

Wrangell-St.  Ehas  National  Park  Subsistence 

Resource  Commission 


12032 
11995 


12059 


12089 
12089 

12089 


National  Telecommunications  and  Information 
Administration 

NOTICES 

Grants  and  cooperative  agreements:  availability, 

etc.: 
12110         Public  telecommunications  facilities  planning  and 

construction 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
12097         Enforcement  Policy  Review  Advisory  Committee 
12132      Operating  licenses,  amendments;  no  significant 

hazards  considerations:  monthly  notices 

Postal  Service 

RULES 

Domestic  .Mail  Manual: 
12019  Miscellaneous  amendments 


Securities  and  Exchange  Commission 
NOTICES 

Applications,  etc: 

12099  South  Jersey  Industries.  liK 
Self-regulatory  organizations;  proposed  rule 
changes: 

12098         Chicago  Board  Options  Exchange.  Inc, 
12098  Philadelphia  Stock  Exchange.  Inc, 

Self-regulato"-)  organizations:  ur.!:s;fd  trading 

pri\  lieges: 
12098  Midwest  Stock  Exch..P)jp    ir.c 

12098  Pacific  Stock  Exchange.  Inc. 

Small  Business  Administration 

RULES 
11994      Protun  ment  assistance;  certificate  of  competency 

piogmni 

Soil  Conservation  Service 

PROPOSED  RULES 

Support  activities: 
12034  Real  property  acquisition  up.dt-r  federally 

assisted  programs 

Transportation  Department 

See  Federal  Axialion  Administration;  Federal 
Highway  Administration:  National  Highway  Traffic 
Safety  Administration. 

Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms  Bureau; 
Internal  Revenue  Service, 
NOTICES 

Bonds,  Treasury: 
12101  2005  series 

Notes,  Treasury: 

12105  F-1992  series 
12103  L-1989  series 
12103          T-1987  series 

Organization,  functions,  and  authority  delegations: 

12100  Procurement  Executive  et  al. 

United  States  Information  Agency 

NOTICES 

.•\rt  objects,  importation  for  exhibition; 

12106  Gallery  for  a  King;  Old  Master  Paintings  from 
Dulwich:  correction 

Veterans  Administration 

PROPOSED  RULES 

.A.djjdication:  pensions,  compensation,  dependency, 
etc.: 
12041         Incompetent  veterans;  computations  of  estate 
value,  waiver  of  payment  discontinuance,  etc. 
NOTICES 

12107  Agency  information  collection  activities  under 
OMB  review 

.Meetings: 
12107         Environmental  Hazards  Advisory  Committee 


Separate  Paris  in  this  issue 

Pan  II 
12110     Department  of  Commerce,  National 
Telecommunications  and  Information 
Administration 


VI 
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JMI 


Part  III 
12132      Nuclear  Regulatory  Commission 

Part  IV 
12180      Department  of  Energy 

Part  V 
12188      P'nvironmenta!  Protection  A^encv 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  findings  aids, 
appears  m  the  Reader  Aids   scc'ion  »'  the  end  of 
this  issue. 
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This   section   of   the   FEDERAL   REGISTER 
conlains   regulatory   docuTients   having 
general   apphcab'iity   and   legal   e"ect,   most 
of   which    a'o   keyed    to   and   codif'tKJ   in 
the  Cv/de  of  Federal   Regulations,   wt.ich  is 
pijhilshed   under    50   t'ties   pursuant   to   44 
use     1510 

The  Code  of  Federal  Regulations   is   soid 
by   the    Superintendent    of    Documents 
Pnces   of    new   books   are   listed    in   the 
first   FEDERAL    REGISTER   issue   of   each 
week 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1094 

[Docket  No.  AO-103-A441 

Milk  in  the  New  Orleans-Mississippi 
Marketing  Area;  Order  Amending 
Order 

agency:  Agricultural  Marketing  Service. 
L'SDA 

ACTION:  Kinai  rule. 


summary:  This  action  amends  the  New 
Orleans-Mississippi  milk  order.  As 
amended,  12  counties  of  northedstern 
Mississippi  are  added  to  the  marketing 
area.  Plant  location  adjustments  to 
prices  are  revised  to  accommodate  the 
area  expansion.  Also,  the  proportion  of 
member  milk  that  must  be  received  at 
pool  distributing  plants  for  a  cooperative 
association  to  qualify  its  plant  for 
pooling  is  reduced  to  45  percent  from  50 
percent  The  action  is  based  on 
proposals  by  several  cooptrative 
associations  considered  at  a  public 
hearing  held  August  28.  1984.  m  Tupelo. 
Mississippi.  These  changes  are 
necessary  to  reflect  current  marketing 
conditions  and  to  insure  orderly 
marketing  conditions  in  the  New 
Orleans-Mississippi  marketing  area. 
EFFECTIVE  DATE:  .May  1,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  H  Plumb.  Marketing  Specialist. 
Dairy  Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
.'\griculture,  Washington.  D.C.  20250. 
1202)  447-6274. 
SUPPLEMENTARY  INFORMATION:  Prior 

documents  in  this  proceeding; 

Notice  of  Hearing-  Issued  July  24.  1984; 
published  July  30.  1984  (49  FR  30316). 

Rccommendpci  Decision:  Issued 
January  14.  1985;  published  January  18. 


1985  (50  FR  2678). 

Final  Decision:  Issued  March  5, 1985; 
published  Match  11, 1985  (50  FR  9654). 

Findings  and  Determinations 

The  findings  and  de'.erminations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  New  Orleans- 
\!i:?;,issipp!  order  was  first  issued  and 
when  it  was  amended  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
!hp\  may  conflict  with  those  set  forth 
herein. 

The  following  findings  are  hereby 
made  with  respect  to  the  tentative 
marketing  agreement  and  order: 

(a)  Findings  upon  the  basis  o^  the 
hearing  t-ecord^  A  public  hearing  was 
held  upon  certain  proposed  a.T.endments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  New  Orleans-Mississippi 
marekting  area.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agriculture  Marketing  Agreement  Act  of 
1937.  as  amended  (7  US  C  601  et  seq). 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  area.  The  hearing  was  held 
orders  (7  CFR  Part  900) 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1 )  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act: 

(2)  The  parity  pnces  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area,  and 
the  minimum  prices  specified  in  the 
order  as  hereb\  amended,  are  s\k  h 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficent  quantity  of 
pure  and  wholesome  mux.,  and  be  in  the 
public  interest: 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as.  and  are  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  or  commercial  activity 
specified  in.  a  marketing  agreement 
upon  which  a  hearing  has  been  held; 
and 

(4]  All  miik  and  milk  products 
handlers,  as  defined  in  the  order  as 
hereby  amended,  are  m  the  current  of 


interstate  commerce  or  directly  burden, 
obstruct,  or  affect  interstate  commerce 
in  milk  or  its  products. 

(b)  Determinations  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
18  marketed  within  the  marketing  area, 
to  sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

|2)  The  issuance  of  this  order 
amending  the  order,  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancir\g  the  interests  of 
producers  as  defined  m  the  order  as 
hereby  amended;  and 

(3)  The  issuance  of  this  order 
amending  the  order  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  during  the  determ.ined 
representative  penod  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area. 

List  of  Subjects  in  7  CFR  Part  1094 

Milk  marketing  orders.  Milk,  Dairj' 
products 

Order  Relative  to  Handling 

//  IS  therefore  ordered.  Tha'  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  marketing  area 
shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  further  amended,  as  follows: 

PART  1094— MILK  IN  THE  NEW 
ORLEANS-MISSISSIPPI  MARKETING 
AREA 

1,  In  §  101)4,2,  Zone  5  is  revised  to  read 
as  follows: 

§1094.2     New  Ort«an»-MlBSi»slppi 
marktting  area. 

Zone  5 

Mississippi  Counties 

Calhoun,  Chickasaw.  Cla\,  Coahoma, 
Grenada.  Monroe,  Quitman. 
Tallahatchie.  Yalobusha. 

2.  In  §  1094.2,  add  a  new  Zone  6  to 

read  as  follows; 

f  1094.2     New  0rlean8-Mtssi»slppi 
marketing  area. 
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Zone  6 

^flsSJSslppi  Counties 

Alcorn,  Benton.  Itawamba.  Lee 
Pontotoc.  Prentiss.  Tippah.  Tishomingo. 
Union. 

3.  In  §  1094.7.  paragraph  (c)  is  revised 
to  read  as  follows: 

§1094.7    Pool  plant. 

•  •         •         *         • 

(c)  Any  plant  located  in  the  marketing 
area  that  is  operated  by  a  cooperative 
association  if  pool  plant  status  under 
this  paragraph  is  requested  for  such 
plant  by  the  cooperative  association  and 
45  percent  or  more  of  the  producer  milk 
of  members  of  the  cooperative 
association  is  physically  received  during 
the  month  in  the  form  of  a  bulk  fluid 
milk  product  at  pool  plants  described  in 
paragraph  (a)  of  this  section  either 
directly  from  farms  or  by  transfer  from 
plants  of  the  cooperative  association  for 
which  pool  status  under  his  paragraph 
has  been  requested,  subject  to  the 
following  conditions: 

•  •         •         •         • 

4.  In  §  1094.52.  paragraph  (a)(l|,  the 
table  is  revised  to  read  as  follows: 

§  1094.52     Plant  location  adjustments  for 
handlers. 

(a)-   •    * 
(!)•    •    • 

Adjustment  Per  Hundredweight 


Zone  1 
Zone  2 
Zone  3 
Zone  4 
Zone  5 
Zone  6 


No  Adjuslnwol 
Minus  18  cents 
Minus  40  cents 
Mmus  55  cents 
Mtnus  65  cents 
Mmus  75  cents 


5.  In  §  1094.52.  paragraph  (aK3)  is 
revised  to  read  as  follows: 

§  1094.52     Plant  location  adjustments  for 
handlers. 

(a)  •    •   • 

(3)  For  a  plant  located  in  the  Slate  of 
Mississippi  outside  the  marketing  area 
the  adjustment  shall  be  minus  75  cents; 

•  •  •  •  * 

(Sees.  1-19.  48  Stat.  31,  as  amended:  7  U.S.C 
601-674) 

Effective  date:  May  1.  1985 

Signed  at  Washington.  DC.  on:  March  21. 
1985. 

Karen  Darling. 

Acting  Assistant  Secretary  for  Marketing  and 
Inspection  Senices. 

(FR  Doc.  85-7186  Filed  3-26-8.^.  8:45  am] 
MIXING  CODE  3410-02-M 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  51 
[Docket  No.  83-1071 

Animals  Destroyed  Because  of 
Brucellosis 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Affirmation  of  interim  rule. 

SUMMARY:  This  document,  with  one 
change,  affirms  the  interim  rule  which 
amended  the  regulations  governing  the 
payment  of  indemnity  for  animals 
destroyed  because  of  brucellosis  by 
establishing  an  indemnity  progam  (flat 
rate  system)  for  bison  affected  with  or 
exposed  to  brucellosis  and  by 
reestablishing  a  flat  rate  indemnity 
system  for  cattle  affected  with  or 
exposed  to  brucellosis.  This  rule  is 
needed  to  ensure  that  owners  of 
affected  bison  herds  who  participate  in 
the  brucellosis  eradication  program  do 
not  suffer  disproportionate  losses 
compared  to  owners  of  affected  cattle 
herds  and  to  endure  that  adequate 
indemnity,  within  budgetary  constraints, 
is  paid  without  endangering  the 
effectiveness  of  the  brucellosis 
eradication  program.  The  intended 
effect  of  this  rule  is  to  gain  the 
cooperation  of  bison  herd  owners  by 
establishing  an  indemnity  program  for 
bison  affected  with  or  exposed  to 
brucellosis.  The  rule  is  also  intended  to 
eliminate  overcompensation  of  cattle 
owners  by  returning  to  a  flat  rate 
indemnity  system  for  cattle,  thereby 
encouraging  cattle  owners  to  rid  their 
herds  of  brucellosis. 
EFFECTIVE  DATE:  March  27,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Thomas  |.  Holt.  Cattle  Diseases 
Staff.  VS.  APHIS,  USDA.  Room  817, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  301^36-«7n. 
SUPPLEMENTARY  INFORMATION: 

Background 

An  interim  rule  published  in  the 
Federal  Register  on  November  26. 1982 
(47  FR  53320-53325),  emended  9  CFR 
Part  51  by  establishing  an  indemnity 
program  (a  flat  rate  system)  for  bison 
destroyed  because  of  brucellosis  and  by 
reestablishing  a  flat  rate  indemnity 
system  for  cattle  destroyed  because  of 
brucellosis.  Except  as  otherwise 
explained  below,  the  provisions  in  the 
interim  rule  have  been  adopted  as  a 
final  rule. 

The  document  of  November  26,  1982. 
invited  the  submission  of  written 
comments  on  or  before  January  25. 1983. 


Eighteen  comments  were  received. 
These  comments  were  from  individuals. 
State  Departments  of  Agriculture, 
cattlemen's  assocations.  dairymen's 
associations,  and  a  farm  bureau.  The 
comments  were  in  favor  of  the 
provisions  of  the  interim  rule  except  as 
discussed  below. 

Rate  of  Indemnity 

Prior  to  the  interim  rule  of  November 
26. 1982,  there  was  no  indemnity 
program  for  bison  destroyed  because  of 
brucellosis.  As  noted  above,  the  interim 
rule  established  a  flate  rate  indemnity 
pPogram  for  bison  destroyed  because  of 
brucellosis.  Also,  prior  to  the  interim 
rule  of  November  26, 1982.  indemnity 
payments  for  cattle  destroyed  because 
of  brucellosis  were  calculated  based  on 
market  values  for  slaughter  and 
replacement,  and  indemnity  payments  of 
up  to  Sl.OOO  were  allowed  for  certain 
registered  dairy  cattle.  The  interim  rule 
reestablished  a  flat  rate  indemnity 
system  for  cattle.  Under  the  interim  rule 
indemnity  payments  for  registered  cattle 
were  limited  to  $250. 

One  commenter  recommended  that 
APHIS  reestablish  the  indemnity  system 
that  was  in  effect  prior  to  the  interim 
rule.  One  commenter  favored  the  flat 
rate  system  for  all  animals  except 
registered  dairy  cattle.  One  commenter 
asserted  that  "registered  dairy  cattle 
should  be  indemnified  at  $1,000 
maximum  rate  to  more  accurately  reflect 
their  higher  value"  rather  than  be 
limited  to  $250  as  provided  in  the 
interim  rule.  One  commenter  favored  a 
flat  rate  system  except  in  the  case  of 
depopulation,  and  asserted  that  herd 
owners  would  be  encouraged  to 
depopulate  if  indemnity  for 
depopulation  remained  at  the  previous 
rate.  No  changes  are  made  based  on 
these  comments. 

The  rationale  for  the  change  to  the  flat 
rate  system  was  stated  in  the  interim 
rule  at  page  53321  as  follows: 

Numerous  problems  have  plagued  the 
brucellosis  indemnity  program  since  June  27. 
1980.  For  example,  reliable  data  on 
replacement  values  for  all  except  dairy  cattle 
was  not  developed  as  expected.  Also, 
overcompensation  unavoidably  occurred  in 
some  locations  making  it  profitable  for  herd 
owners  to  maintain  the  disease  in  the  herd. 
Comments  have  been  received  from  Federal 
officials  and  State  officials  from  a  number  of 
States,  and  numerous  industry  officials 
expressing  concern  with  overpayments.  They 
have  requested  a  flat  rate  system  be 
reinstituted  for  all  classes  of  cattle  Two 
States  have  already  requested  that  indemnity 
payments  in  their  States  be  made  at  flat  rates 
similar  to  those  being  promulgated  by  this 
document  Eradication  of  brucellosis  is  the 
goal  of  the  program.  However,  the  financial 
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incentive  to  induct  mdivjdudl  herd  owners  to 
be  disease  free  has  caused  an  intolerable 
drain  on  appropriated  funds,  to  (he  point 
where  the  true  goal  of  the  program — 
eradication — is  being  jeopardized. 

To  correct  these  prublpms  m  the  indemnlly 
program,  the  Department  is  reestablishing  flat 
rales  for  brucellosis  indemnity.  Assessment 
of  livestock  values  indicates  that  remstitutlon 
of  the  rates  in  effect  prior  to  jane  27,  1980. 
with  two  e.xceptions,  would  be  adequate  to 
encourage  timely  removal  of  infected  and 
exposed  cattle  and  bison.  One  exception  is 
the  nonregistered  dairy  cow  Values  of  these 
animals  rose  rapidly  in  1978  and  19~9.  but 
r.ites  in  effect  in  1980  renected  values  of  1977. 
Therefore,  nonregistered  dairy  cattle 
indemnity  would  be  raisfd  to  $250  from  $150. 
Values  have  stabilized  during  1980.  1981,  and 
1982.  and  the  indications  are  that  S2T>0  would 
provide  the  necessary  incentive  for  lim.ely 
removal  of  affected  nonregistered  dairy 
rattle. 

Although  the  role  of  the  transmission  of 
brucellosis  of  the  exposed  female  calf  under  6 
months  of  age  nursed  by  a  reactor  dam  is  not 
fully  demonstrated,  sufficient  knowledge 
does  exist  to  indicate  that  voluntary  removal 
for  slaughter  is  a  worthwhile  goal.  Therefore, 
the  present  fl.it  rate  of  $50.  which  has  worked 
belter  than  the  1980  rate  of  $25,  is  retained  for 
such  calves. 

This  document  reaffirms  this 
rationale.  Further,  in  accordance  with 
this  rationale  it  has  been  determined 
that  higher  payments  for  registered 
cattle  would  not  result  in  the  most 
effective  utilization  of  available  funds 
for  eradicating  brucellosis.  In  addition, 
there  is  no  evidence  that  higher  rates  for 
depopulation  would  lead  to  a  more 
effective  brucellosis  eradication 
program. 

Indemnity  Claims  Not  Allowed 

The  interim  rule  included  a  new 
§  51.9(hl  which  provided  that  claims  for 
compensation  for  animals  destroyed 
because  of  brucellosis  shall  not  be 
allowed  if  any  known  reactors  remain  in 
the  herd.  It  was  stated  in  the  document 
of  November  26.  1982.  that  §51  9(h)  was 
"designed  to  halt  the  occurrence  of  herd 
owners  destroying  only  some  of  their 
reactors,  leaving  others  in  the  herd, 
where  they  pose  a  continuing  threat  of 
infection.  This  practice  defeats  the 
purpose  of  the  entire  brucellosis 
eradication  program,  and  of  the 
indemnity  program  specifically"  (47  FR 
53323). 

One  commenter  asserted  that  §  51.9(h) 
would  "have  a  serious  deleterious  effect 
on  the  brucellosis  program  in 
Louisiana."  The  commenter  made  the 
following  statement  in  support  of  this 
assertion: 

The  predominant  Brahma-type  animal 
common  to  the  southern  half  of  Louisiana  and 
pastured  in  large,  semirange  and  marshy 
areas  provides  unique  problems  to  its  owner. 
Tliis  long-eared  bovine  is  seldom  cooperative 


during  roundup  and  corralling  for  brucellosis 
testing  and  has  a  particular  aversion  to 
attempts  at  confinement  pending  the  results 
of  supplemental  brucellosis  tests. 
Consequently,  many  such  ra'tle.  some  of 
which  are  found  to  be  hrjcpllof  is  reactors. 
escape  into  marshlands  before  branding  and 
tagging  or  removal  to  slaughter  can  be 
accomplished  Co-Tibined  wth  the  difficult 
and  wet  geography  of  the  area,  the  weather 
(a  lot  of  rain  and  subsequent  floodingl.  at 
times,  makes  it  virtually  impossible  to  locate 
some  of  these  reactor  cattle 

The  Department  agrees  that  such 
conditions  could  occur.  In  addttion.  it 
appears  that  herd  owners  tn  other  parts 
of  the  United  States  experience  similar 
difficulties.  For  example,  in  Texas  and 
other  States  where  ranches  often  consist 
of  thousands  of  acres,  roundups  may  not 
locate  all  of  the  cattle  even  after  a 
diligent  search  has  been  conducted. 

The  commenter  further  suggested  that 
§  51.9(h),  be  amended  to  allow 
indemnity  to  be  paid  in  those  cases 
where,  although  some  reactor  anim.als 
may  remain  on  the  property,  they  do  so 
only  because  of  circumstances  such  as 
those  described  above.  The  commenter 
asserted  that  this  change  in  the 
regulations  would  enhance  the 
brucellosis  eradication  program  by 
encouraging  the  cattle  industry  to 
cooperate  with  the  program. 

The  Department  agrees  with  the 
rationale  of  the  commenter,  and 
§  51.9(h)  is  changed  to  provide  that 
claims  for  compensation  for  animals 
destroyed  because  of  brucellosis  shall 
not  be  paid  if  any  known  brucellosis 
reactor  animal  remains  in  the  herd, 
unless,  in  the  opinion  of  the 
Veterinarian  in  Charge,  a  reasonable 
search  has  been  made  for  the  brucellosis 
reactor  animal  and  the  brucellosis 
reactor  animal  cannot  be  found  and 
removed. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  action  will  have  an 
annual  effect  of  the  economy  of  less 
than  SlOO  million  dollars;  will  not  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  will  not 
have  a  significant  adverse  effect  on 
competition,  employment  or  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 


determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  is  because  bison  herds  com.prise 
less  than  0  01  percent  of  livestock  herds 
in  the  United  States,  that  is,  an 
estimated  1,000  herd.s  -and  less  than  10 
percent  of  those  herds  are  affected  with 
brucellosis.  Also,  the  change  from 
indemnity  rates  that  vary  with  the 
market  io  a  Cat  rate  \^  :'.  affect  less  than 
one  percent  of  the  cat'.le  herds  in  the 
United  States. 

Effective  Date 

The  amendment  to  the  interim  rule  is 
made  effective  upon  publication.  The 
amendment  to  the  interim  rule 
constitutes  the  granting  of  an  exemption, 
and  is  therefore  exempted  from  the 
effective  date  provisions  under  5  V  S  C 
553.  AlbO.  Or  )ohn  K,  Atweli.  Deputy 
Administrator  of  APHIS  for  Vetermary 
Services,  has  determined  that  there  is 
good  cause  for  making  this  amendment 
to  the  interim  rule  eflective  upon 
publication.  The  amend.ment  needs  to  be 
made  effective  immediately  in  order  to 
encourage  herd  owners  to  cooperate  in 
eradicating  brucellosis  from  their  herds. 

Paperwork  Reduction  Act 

In  accordance  with  section  3,v>4(h)  of 
the  Paperwork  Reduction  Act  of  1980. 
(44  U.S.C.  3504(h)).  the  information 
collection  provisions  included  in  9  CFR 
Part  51  have  been  approved  by  the 
Office  of  the  .Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
Control  .\umher  0579-0067. 

List  of  Subjects  in  9  CFR  Part  51 

Animal  diseases.  Bison,  Brjcellosis. 
Cattle,  Hogs.  Indemnity  pavmerts 

Accordingly,  it  has  been  determined 
that  the  interim  rule  concerning  animals 
destroyed  because  of  brucellosis  (47  FR 
53320-53325J  is  adopted  as  a  final  rule, 
except  that  9  CFR  51.9lh)  is  revised  to 
read  as  follows: 

PART  51— ANIMALS  DESTROYED 
BECAUSE  OF  BRUCELLOSIS 

(51.9     Claims  not  allowed. 


(h)  If  any  known  Lruceilosis  reactor 
animal  remains  in  the  herd,  unless,  in 
the  opinion  of  the  Veterinarian  m 
Charge,  a  reasonable  search  has  been 
made  for  the  brucellosis  reactor  animal 
and  the  brucellosis  reactor  animal  could 
not  be  found  and  removed. 

Authority:  Sees.  3,  4.  5. 11,  and  13,  23  Slat 
32,  as  amended:  sees  1  and  2.  32  Stat,  791- 
792.  as  amended:  sec.  3.  33  Slat.  1265.  as 
amended:  sec.  .76  Stat  l30-2irSC  m- 


I 
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113.  114.  114a-l.  120,  121. 125.  134b;  7  CFR 
2.17.  2.51.  and  371.2(d). 

Done  at  Washington.  D.C..  this  2l8t  day  of 
March,  1985. 

KJl.  Hook. 

Acting  Deputy  Administrator.  Veterinary 
Services. 

(FR  Doc.  85-7259  Filed  3-26-8,S;  8  45  am| 
HUJNG  COOe  MtO-3«-« 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  125 

IRev.  1,  Afndt2) 

Procurement  Assistance;  Certificate  of 
Competency  Program:  All  Small 
Business  Non-Responsibility 
Determinations  Referred  to  Small 
Business  Administration 

AGENCY:  Small  Business  Administration. 
action:  Final  rule. 


summary:  This  change  eliminates  the 
current  discretion  allowed  contracting 
officers  to  determine  if  a  referral  (COC| 
should  be  made  when  the  contract  value 
is  less  than  $10,000.  The  change  was 
statutorily  mandated.  Contracting 
agencies  must  now  refer  to  SBA  for 
COC  action  all  small  businesses 
determined  non-responsible  for  award 
regardless  of  the  value  of  the  contract. 
EFFECTIVE  DATE:  March  27.  198.1. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Moffitt,  Office  of  Industrial 
Assistance,  Small  Business 
Administration,  1441  L  Street,  NW., 
Washington.  D.C.  20416.  Telephone  No 
(202)  653-6582. 

SUPPUMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553(b)(3)(B) 
this  rule  is  being  published  as  a  final 
rule  as  it  is  mandated  by  statute.  Public 
Law  98-577,  Small  Business  and  Federal 
Procurement  Competition  Enhancement 
Act  of  1984.  requires  contracting 
agencies  to  refer  all  small  businesses 
determined  non-responsible  to  SBA  for 
COC.  The  current  SBA  COC  program 
regulations  allow  the  contracting  agency 
the  discretionary  authority  to  determine 
if  a  COC  referral  should  be  made  to  SBA 
on  contracts  valued  at  SlO.OOO  or  less. 
This  discretionary  authority  is  now 
removed  from  the  regulation.  SBA 
certifies  that  this  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  last  year  COC  referrals  were 
required  on  all  contracts  regardless  of 
dollar  value,  only  27  COCs  were  issued 
with  the  total  contract  value  of  less  than 
$270,000. 

This  regulation  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291 


because  it  has  no  significant  economic 
effect,  major  increase  in  cost,  or 
significant  adverse  effect  on  any 
segment  of  the  economy. 

Lastly,  the  regulation  imposes  no 
recordkeeping  requirements  subject  to 
the  Paperwork  Production  Act  44  U.S.C. 
35. 

The  following  topic  index  may  be 
useful  in  determining  interest  in  this 
regulation: 

List  of  Subjects  in  13  CFR  Part  125 

Certificate  of  competency. 
Government  contracts,  Government 
procurement.  Small  businesses. 
Procurement  assistance. 

PART  125— {AMENDEDl 

Therefore,  13  CFR  Part  125.5(d)  is 
revised  to  read  as  follows: 

§125.5    [Amended]    I 

(d)  Government  procurement  officers, 
and  officers  engaged  in  the  sale  and 
disposal  of  Federal  property,  upon 
determining  and  documenting  that  a 
small  business  lacks  certain  elements  of 
responsibility,  including  but  not  limited 
to  competency,  capability,  capacity, 
credit,  integrity,  perseverance,  and 
tenacity,  shall  notify  SBA  of  such 
determination.  Award  is  withheld  by  the 
contracting  officer  for  a  period  up  to  15 
working  days  following  the  date  of 
receipt  by  SBA  of  notice  of  such 
determination  (with  appropriate 
documentation)  in  order  to  permit  SBA 
to  investigate  and  certify  as  to  the 
bidder's  responsibility. 

Dated:  March  5, 1985. 
Robert  A.  Tumbull. 

Acting  Administrator. 

jFR  Doc.  85-7093  Filed  ^26-85;  8:45  am) 

BILLING  COCK  (02S-01-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Part  376         | 

(Docket  No.  50225-50261 

Change  in  Reporting  Frequency  From 
Monthly  to  Quarterly  on  Exports  of 
Parts  to  Service  Equipment  Previously 
Shipped  Under  a  Validated  License 

AGENCY:  Office  of  Export 
Administration.  International  Trade 
Administration.  Commerce. 
action:  Final  rule. 


SUMMARY:  Section  378.4  of  the  Export 
Administration  Regulations  establishes 
a  procedure  which  allows  persons  or 
firms  to  ship  parts  needed  to  service 


equipment  previously  sent  to  consignees 
in  Country  Groups  Q,  W.  and  Y.  The 
frequency  of  reporting  under  this 
procedure  is  being  reduced  from 
monthly  to  quarterly.  The  institution  of  a 
comprehensive  auditing  program  has 
enabled  the  Office  of  Export 
Administration  to  reduce  the  frequency 
of  required  reports.  This  is  consistent 
with  the  Administration's  program  of 
reducing  unnecessary  regulatory 
burdens. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  27.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Flinn.  Office  of  Export 
Administration.  Department  of 
Commerce.  Washington.  D.C.  20230 
(Telephone  (202)  377-3856). 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

In  connection  with  various  rulemaking 
requirements,  the  Office  of  Export 
Administration  has  determined  that: 

1.  Since  this  regulation  involves  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  requiring  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  participation  and  a  delay  in 
effective  date  are  inapplicable. 

2.  This  rule  relieves  a  regulatory 
burden  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  by 
reducing  the  requirement  for  certain 
monthly  reports  to  a  requirement  for 
quarterly  reports  only. 

3.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

4.  Because  this  rule  concerns  a  foreign 
affairs  function  of  the  United  States,  it  is 
not  a  rule  or  regulation  within  the 
meaning  of  section  1(a)  of  Executive 
Order  12291  and,  accordingly,  is  not 
subject  to  the  requirements  of  that  order. 
Accordingly,  no  preliminary  or  final 
Regulatory  Impact  Analysis  has  been  or 
will  be  prepared. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis. 

List  of  Subjects  in  15  CFR  Fart  376 

Exports. 

Accordingly.  §  376.4(d)  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  is  revised  to  read  as 
follows: 

§  376.4  Servicing  of  Equipment  Previously 
Exported  or  Reexported  to  Country  Groups 
Q.  W,  and  Y. 
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(d)  Reports.  (1)  The  U.S  exporter  to 

whom  a  validated  exporl  license  is 
issued  pursuant  to  the  provisions  of  this 
I  376.4-  shall  prepare  and  submit,  on  a 
quarterly  basis,  a  report  of  all  exports 
made  against  the  license  during  the 
preceding  quarter.  The  report  shall 
include,  as  a  minimum: 

(i)  The  export  license  number  and 
expiration  date: 

(ii)  A  description  of  the  instrument  or 
equipment  that  was  serviced; 

(ill)  The  full  name  and  address  of  the 
person  or  firm  on  whose  premises  the 
instrument  or  equipment  was  ser\  iced; 

(iv)  A  description,  including  the 
quantity  and  value,  of  the  part  or  parts 
that  were  used  to  service  the  instiument 
or  equipment;  and 

(v)  The  date  the  servicing  was 
performed. 

(2)  This  report  shall  be  in  addition  to 
the  entries  on  the  reverse  side  of  the 
export  license  required  by  §  386.2(d). 

(Ajiproved  by  Office  of  ManaRemont  and 
Budget  under  OMB  No  0625-0067). 

•  •  *  ■  • 

Authority:  Sec.  203.  206,  Pub.  L.  95-223, 
Title  II.  91  Slat.  1626.  1628  (.SO  L'.S.C,  1702, 
1704)  Executive  Order  No.  12470  of  March  30, 
1984  (49  FR  13099.  April  3,  19«4). 

Diiled:  March  21,  198,5. 
James  K.  Pont, 

Acting  Director.  Office  ofE.xpori 
Administration,  International  Trade 

.Administration. 

(FR  Doc.  85-7224  Filed  3-26-«5;  8:45  am) 

BILLING  CODE  3510-OT-M 


National  Oceanic  and  Atmospheric 
Administration 

15CFR  Part  902 

NOAA  Information  Collection 
Requirements  Under  the  Paperwork 
Reduction  Act;  OMB  Control  Numbers 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce 
action:  Final  rule. 


summary:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
revising  its  display  of  the  Office  of 
Management  and  Budget  (OMB|  control 
numbers  assigned  to  .NOAA  information 
collection  requirements  contained  in 
Title  15  regulations.  NO/\A  is  required 
by  5  CFR  1320.7(f)(2)  to  publish  these 
control  numbers  in  the  Code  of  Federal 
Regulations  (CFR).  This  revision  adds 
control  numbers  for  information 
collection  requirements  which  have 
received  O.MB  approval  since  the 
previous  publication  of  this  display. 
Because  this  rule  is  informational  only, 


prior  notice  and  comment,  and  delayed 
effectiveness  for  30  days,  are 

unnecessary. 

EFFECTIVE  DATE:  March  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Roberts,  General  Services 
Management  Divsion,  Office  of 
.Administrate e  Management,  NOA.-V. 
Rockville,  MD  208.52;  (301)  443-8595. 

SUPPt^MENTARY  INFORMATION: 

List  of  Subjects  in  15  CFR  Part  902 

Reporting  and  recordkeeping 

requirements. 

PART  902— [AMENDED] 

For  the  reasons  set  forth  in  the 
summary.  15  CFR  902.1  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows; 

§902.1     OMB  control  numbers  assigned 
pursuant  to  ttie  Paperwork  Reduction  Act 
•  •  •  •  • 

(b)  Display. 


1 5  CFR  part  of  sectior  «+iefe  oentified  of 


Cufrem 

OMB 

control  Ho 


Pan  908  

0648-OC25 

917  11 

0648-OOOe 

917  22 

0648-0C19 
0648-0034 
0648-0006 

917.30b 

0f.48-0Ci9 
0648-0034 
0646-OOOe 

917 <3c 

918  7 

3648jDC'16 
0648-OC34 
0&48-OM9 
0648-0147 

921  Subpart  B 

923  SoOpart  J 

0648-0121 
0648-0119 

9246 

0648-C141 

929  7 _.. 

0648-C ' 4 1 

935  9 

0648-0141 

9369 _ „.. 

937  8 

0648-0141 

938.8 

0648-0141 

970 „ 

0648-0145 

981 

0648-0144 

(Pub.  L.  96-511,  Stat.  2812  (44  U.S.C.  Chapter 
35;  5  CFR  Part  1320)) 

Dated:  March  19, 1985. 
Mirco  P.  Snidero, 
Director.  Office  of  Administrative 
Management. 

[FR  Doc  85-~26.T  F;!ed  3-26-85;  8:45  amj 
BILUNG  CODE  3S10-0>-I4 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

22  CFR  Part  601 

Statement  of  Organization 

agency:  United  States  Arms  Control 
and  Disarmament  Agency. 

action:  Final  rule. 


summary:  The  Agency  is  publishing  a 
current  description  of  its  organization 

and  functions. 

EFFECTIVE  DATE:  March  8.  1985. 

FOR  further  INFORMATION  CONTACT: 

jc'hn  E.  Grassle.  Deputy  Administrative 
Director.  L'.S,  Arms  Control  and 
Disarmament  Agency.  Washington.  D  C 
20451,  telephone  202^32-3442. 

SUPPLEMENTARY  INFORMATION: 

This  information  is  published  m 
com.phance  with  section  552(a)(l  j  of 
Title  5,  United  States  Code,  and  1  CFR 
305.76-2. 

List  of  Subjects  in  22  CFR  Part  601 

Organization  and  functions 
(government  agencies),  Arms  control. 

Accordingly.  22  CFR  Part  601.  is 
revised  to  read  as  follows: 

PART  601— STATEMENT  OF 
ORGANIZATION 


Sec. 
601.1 


Definition. 


Subpart  A— Agency  Responsibilities  and 
Structure 

601  5     Responsibiiiiies 

601.6  Structure, 

601.7  General  Advisory  Committee. 

60j  8    Office  of  Arms  Control  Negotiations  in 
Gi'ne\  a 

Subpart  B — Functional  Statements 

601.10  Office  of  the  Director 

601.11  Bureau  of  Strategic  Programs  (SP). 

601.12  Biiredu  of  Multilateral  Affai.rs  !M,\), 
601  13  Bureau  of  Nuclear  and  Weapons 

Control  INWC). 
tiOl  14     Bureau  of  VerifiCdtion  and 

Intelligence  (VI) 
601  15     Office  of  the  General  Counsel  (GC). 
601.16     Office  of  Congressional  Affairs 

(OCA) 
601  17    Office  of  Public  Affairs  (PA), 
6(11  18     Offline  of  Administration  (A) 

.Authority:  Sec,  1,  Pub  L,  90-23  81  Stat.  54 
(5  U,S,C.  552(a)(1));  Title  II.  Pub  L  8"-297,  75 
Stat  632.  as  amended  (22  U.S  C.  2561  el  seq  ): 
and  sec,  41(h).  Pub,  L  87-297.  75  Stat,  636,  as 
amended  (22  U  SC.  2581(il), 

§601,1     Definition, 

As  used  in  this  part.  "Agency"  means 
the  U.S,  Arms  Control  and  Disarmament 
Agenc\ 

Subpart  A— Agency  Responsibilities 
and  Structure 

§  601,5    Responsibilities, 

(a)  The  .-Xgency  is  charged  with 
pro\iding  the  President,  the  Secretary  of 
State,  other  officials  of  the  executi\e 
branch,  and  the  Congress  with 
recommendations  concerning  United 
States  arms  control  and  disarmament 
policy,  and  assessing  the  effect  of  these 
recommendations  upon  our  foreign 
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policies,  our  national  security  policies, 
and  our  economy. 

(b)  The  Agency  also  has  the  capacity 
for  providing  the  essential  scientific, 
economic,  political,  legal,  social, 
psychological,  military,  and 
technological  information  on  which 
realistic  arms  control  and  disarmament 
policy  must  be  based,  and  the  authority, 
under  the  direction  of  the  President  and 
the  Secretary  of  State,  to  carry  out  the 
following  primary  functions: 

(1)  The  conduct,  support,  and 
coordination  of  research  for  arms 
control  and  disarmament  policy 
formulation; 

(2)  The  preparation  for  and 
management  of  United  States 
participation  in  international 
negotiations  in  the  arms  control  and 
disarmament  field: 

(3)  The  dissemination  and 
coordination  of  public  information 
concerning  arms  control  and 
disarmament;  and 

(4)  The  preparation  for,  operation  of, 
or  as  appropriate,  direction  of  United 
States  participation  in  such  control 
systems  as  may  become  part  of  United 
States  arms  control  and  disarmament 
activities. 

(c)  The  Agency  works  at  the  highest 
level  of  the  United  States  Government 
and,  under  the  direction  of  the  Secretary 
of  State,  conducts  United  States 
participation  in  international  arms 
control  and  disarmament  negotiations.  It 
does  not  normally  hand  down  decisions 
or  engage  in  regulations  affecting  the 
general  public,  since  its  functions  are 
principally  in  the  advisory  or  diplomatic 
areas.  Copies  of  publications  resulting 
from  the  Agency's  activities,  such  as  its 
Annual  Report,  may  be  ordered  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  D.C.  20402,  or  requested 
directly  from  the  U.S.  Arms  Control  and 
Disarmament  Agency.  320  21sf  Street, 
NW.,  Washington.  D.C.  20451. 

§  601.6    Structure. 

(a)  The  Agency  is  headed  by  a 
Director,  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate,  who  is  responsible  for  the 
executive  direction  of  the  Agency.  He 
also  functions  as  the  principal  adviser  to 
the  Secretary  of  State,  the  National 
Security  Council,  and  the  President  on 
arms  control  and  disarmament  matters 
and,  under  the  direction  of  the 
Secretary,  has  primary  responsibility 
within  the  Government  for  such  matters. 
He  is  assisted  by  a  Deputy  Director, 
similarly  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate,  who  acts  for  him  in  his  absence. 


(b)  The  Director  is  supported  by  a 
personal  staff  which  includes  the 
Counselor  of  the  Agency  and  the 
Executive  Secretary.  Other  senior 
officials  included  within  the  Director's 
immediate  office  are  the  two  Special 
Representatives  for  Arms  Control  and 
Disarmament  Negotiations,  the  U.S. 
Commissioner  on  the  Standing 
Consultative  Commission,  and  the  U.S. 
Representative  to  the  Conference  on 
Disarmament.  The  Office  of  the  Director 
also  supports  the  General  Advisory 
Committee. 

(c)  In  its  deliberations  during  the 
establishment  of  the  Agency,  Congress 
made  it  clear  that  the  Director  of  the 
Agency  would  rank  with  the  Under 
Secretary  (now  Deputy  Secretary)  of 
State  and  report  directly  to  the 
Secretary;  the  Deputy  Director  would 
rank  with  the  Deputy  Under  Secretary  of 
State  (now  Under  Secretary).  Congress 
also  made  it  clear  that  although  he  has  a 
special  and  close  relationship  to  the 
Secretary  of  State,  the  Director  also  has 
direct  access  to  the  President  when 
necessary  and  that  he  has  sufficient 
authority  and  independence  to  deal 
directly  with  the  heads  of  other 
agencies,  such  as  the  Department  of 
Defense,  on  matters  not  falling  within 
the  competence  of  the  Department  of 
Stale. 

(d)  The  Agency's  program 
responsibilities  are  primarily  discharged 
through  four  bureaus,  each  of  which  is 
headed  by  an  Assistant  Director 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  These 
are  the  Bureau  of  Strategic  Programs, 
the  Bureau  of  Multilateral  Affairs,  the 
Bureau  of  Nuclear  and  Weapons 
Control,  and  the  Bureau  of  Verification 
and  Intelligence.  Within  the  range  of  its 
program  responsibilities,  each  bureau  is 
responsible  for  generating  policy 
proposals,  and  for  working  closely  with 
other  Agency  bureaus  and  Government 
agencies  on  matters  related  to  its 
program  areas.  Other  organizational 
units  with  staff  responsibilities  are  the 
Office  of  the  General  Counsel,  the  Office 
of  Congressional  Affairs,  the  Office  of 
Public  Affairs,  and  the  Office  of 
Administration. 

§  60 1 . 7    General  Advisory  Committee. 

The  Act  creating  the  Agency 
authorized  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  to 
appoint  a  General  Advisory  Committee 
(GAC)  of  not  to  exceed  15  members. 
This  committee  must  meet  at  least  twice 
each  year.  From  time  to  time  it  advises 
the  President,  the  Secretary  of  State,  and 
the  Director  of  the  Agency  on  matters 
affecting  arms  control,  disarmament, 
and  world  peace.  Under  the  Federal 


Advisory  Committee  Act  (5  U.S.C. 
Appendix  I)  and  Executive  Order  12024, 
as  implemented  by  the  General  Services 
Administration,  the  Agency  exercises 
significant  support  functions  for  the 
GAC. 

§601.8    Office  of  Arms  Control 
Negotiations  In  Geneva. 

This  diplomatic  mission  was 
established  by  the  State  Department  for 
the  expanded  negotiations  on  defense 
and  space  weapons,  strategic  nuclear 
weapons,  and  intermediate  range 
nuclear  weapons.  Consistent  uith  the 
Agency's  statutory  authority,  under  the 
direction  of  the  President  and  the 
Secretary  of  State,  for  management  of 
United  States  participation  in  arms 
control  negotiations,  the  Agency  will 
manage  the  operation  of  these 
negotiations.  For  these  purposes  all 
personnel  of  said  Office  will  be  detailed 
by  the  State  Department  to  the  Agency. 

Subpart  B— Functional  Statements 
§  60 1 . 1 0    Office  of  the  Director. 

(a)  The  Director  of  the  Agency  is  the 
principal  adviser  to  the  Secretary  of 
State,  the  National  Security  Council  and 
the  President  on  arms  control  matters. 
Under  the  direction  of  the  Secretary  of 
State,  he  has  primary  responsibility 
within  the  Government  for  formulation 
of  policy  recommendations  and  for 
operations  in  such  matters.  He  is 
responsible  for  the  executive  direction 
and  coordination  of  all  activities  of  the 
Agency  and  the  Agency's  relations  with 
the  Congress.  He  attends  all  meetings  of 
the  National  Security  Council  involving 
weapons  procurement,  arms  sales, 
consideration  of  the  defense  budget,  and 
all  arms  control  and  disarmament 
matters. 

(b)  The  Deputy  Director  assists  the 
Director  in  carrying  out  his 
responsibilities  as  head  of  the  Agency, 
and  acts  for  and  exercises  the  powers  of 
the  Director  during  his  absence. 

(c)  The  Special  Representatives  for 
Arms  Control  and  Disarmament 
Negotiations,  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate  with  the  rank  of  Ambassador, 
serve  as  Chairmen  of  United  States 
delegations  and  act  as  chief  negotiators. 

(d)  The  Standing  Consultative 
Commissioner,  under  the  direction  of  the 
President  and  the  Director  of  the 
Agency,  serves  as  U.S.  Commissioner 
and  heads  the  United  States  component 
of  the  U.S. -Soviet  Standing  Consultative 
Commission  with  the  rank  of 
Ambassador. 

(e)  The  U.S.  Representative  to  the 
Conference  on  Disarmament  (CD),  with 
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the  rank  of  Ambassador,  serves  as  U.S. 
Representative  to  the  CD.  may  represent 
arms  control  interests  on  the  United 
States  delegation  to  the  United  Nations 
and  its  constituent  bodies,  and  also 
represents  the  Director  of  the  Agency  in 
other  negotiations  having  arms  control 
significance  as  requested  by  the 
Director. 

(f)  The  Counselor  assists  the  Director 
and  serves  as  a  principal  adviser  on  all 
aspects  of  the  Agency's  operations  and 
as  a  link  between  the  Director  and  top 
decisionmakers  within  the  Agency  and 
in  other  agencies. 

(g)  The  Senior  Military  Adviser  to  the 
Director  is  responsible  for  serving  as  the 
principal  adviser  to  the  Director  on 
military  affairs  and  is  the  principal 
representative  of  the  Director  to  the 
Office  of  the  Secretary  of  Defense  and 
The  Joint  Chiefs  of  Staff.  He  evaluates 
arms  control  proposals  from  a  military 
perspective,  and  assesses  their  potential 
contribution  to  the  national  security. 

(h)  The  Executive  Director  of  the 
General  Advisory  Committee  (GAC) 
provides  substantive  and  administrative 
support  to  the  GAC,  including  White 
House  and  Congressional  liaison,  in  the 
GAC's  exercise  of  broad  statutory 
responsibilities  as  a  Presidential 
advisory  body  on  arms  control  and 
disarmament  activities. 

(i)  The  Executive  Secretary  of  the 
Agency  directs  and  coordinates  staff 
work  for  the  Director,  directs 
substantive  issues  studies,  and  assists 
the  Director  in  keeping  policy  and 
organizational  functional  aspects  of 
arms  control  matters  in  phase. 

§  60 1 .  11     Bureau  of  Strategic  Programs 
(SP). 

SP  has  principal  responsibility  for  the 
diplomatic,  political  and  technical 
aspects  of  bilateral  negotiations, 
including  strategic  and  theater  nuclear 
arms  and  outer  space  arms  control,  and 
the  U.S. -Soviet  Standing  Consultative 
Commission  (SCC).  SP  coordinates 
implementation  of  agreed  policy, 
generates  and  analyzes  proposals,  and 
evaluates  weapons  systems  and 
verification  questions  relating  to  these 
negotiations.  It  also  takes  the  leading 
role  in  formulating  Agency  positions  on 
basic  strategic  and  theater  nuclear  arms 
and  space  arms  control  and  outer  space 
policy  issues  that  require  high-level 
decision  within  the  Government.  In 
cooperation  with  the  Director's  office, 
SP  assumes  responsibility  for  overseeing 
the  backstopping  function. 

§  60 1 . 1 2    Bureau  of  MuWIateral  Affairs 
(MA). 

MA  develops  arms  control  policy, 
strategy,  tactics,  and  language  for  on- 


going arms  limitations  negotiations  in 
multilateral  fora.  It  provides 
organizational  support,  staffing  for 
United  States  delegations,  and 
Washington  backstoppmg  for  the 
Conference  on  Disarmament  in  Geneva, 
the  First  Committee  and  the 
Disarmament  Commission  of  the  United 
Nations  in  New  York,  the  NATO 
Disarmament  Experts  in  Brussels,  the 
Mutual  and  Balanced  Force  Reductions 
negotiations  in  Vienna,  and  the 
Conference  on  Disarmament  in  Europe 
negotiations  in  Stockholm, 

§601.13    Bureau  Of  Nuclear  and  Weapons 
Control  (NWC). 

NWC  has  technical  and  policy 
responsibility  with  regard  to  nuclear 
non-proliferation  and  for  promoting 
United  States  interests  with  regard  to 
the  Nuclear  Non-Proliferation  Treaty.  It 
participates  in  the  review  of  nuclear 
exports  and  provides  technical  and 
policy  support  for  the  International 
Atomic  Energy  Agency's  safeguards 
efforts.  NWC  is  responsible  for 
assessing  the  arms  control  implications 
of  proposed  arms  transfers  and 
technology  transfers,  and  for  preparing 
Arms  Control  Impact  Statements  and 
guiding  them  through  the  interagency 
review  process.  The  publication  each 
year  of  World  Military  Expenditures 
and  Arms  Transfers  is  coordinated  by 
NWC  which  also  is  responsible  for 
planning  and  participating  in 
inspections  to  ensure  compliance  with 
the  Antarctic  Treaty. 

§  60 1 . 1 4    Bureau  of  Verlftcation  and 
Intelligence  (VI). 

VI  has  principal  responsibility  for  all 
of  the  Agency's  verification,  compliance, 
intelligence,  and  quantitative  analysis 
issues  dealing  with  all  current  treaties 
and  arms  control  negotiations  currently 
in  progress,  and  develops  for  the 
Director  the  Agency  position  on  these 
issues.  VI  is  also  responsible  for  the 
development  of  United  States  actions 
related  to  compliance  questions 
including  all  compliance  issues 
addressed  by  the  U.S. -Soviet  Standing 
Consultative  Commission.  As 
appropriate,  the  development  of  these 
positions  is  carried  out  in  coordination 
with  the  bureau  responsible  for  the 
policy  on  specific  treaties  or 
negotiations. 

§  60 1 . 1 5    Office  of  the  General  Counsel 
(GC). 

This  office  is  responsible  for  all 
matters  of  domestic  and  international 
law  relevant  to  the  work  of  the  Agency. 
It  provides  advice  and  assistance  in 
drafting  and  negotiating  arms  control 
treaties  and  agreements,  and  on 


questions  regarding  their  approval  by 
Congress,  implementation, 
interpretation,  ratification,  and  revision. 
The  office  is  also  involved  in  the  legal 
aspects  of  the  nuclear  weapons  non- 
proliferation  responsibilities  of  the 
Agency.  It  is  responsible  for  legal 
matters  relating  to  arms  control  policy 
formulation  and  Agency  legislation, 
including  drafting  of  such  legislation.  It 
also  handles  the  legal  aspects  of  Agencv 
policies  and  operations  in  the  areas  of 
personnel,  security,  patents,  contracts, 
procurement,  fiscal,  and  administrative 
matters. 

§  601.16    Office  of  Congressional  Affairs 
(OCA). 

This  office  has  the  primary 
responsibility  for  Congressional  liaison. 
Congressional  liaison  covers  briefings, 
consultations,  hearings,  legislative 
inquiries,  visits  by  Members  of  Congress 
to  arms  control  negotiating  fora.  and 
other  matters  such  as  the  status  of 
proposed  and  existing  arms  control 
agreements.  Communication  between 
the  Agency  and  Congressional 
committees,  staff  and  Members,  formal 
and  informal,  is  designed  to  keep 
Congress  informed  of  United  States 
arms  control  efforts  and  obtain  for  the 
Agency  relevant  Congressional  insights 
and  suggestions. 

§  60 1 . 1 7    Office  of  PubHc  Affairs  (PA). 

PA  carries  out  the  Agency's  legislative 
mandate  for  the  dissemination  and 
coordination  of  public  information 
concerning  arms  control  matters.  It  is 
responsible  for  all  contacts  with  the 
media  and  prepares  daily  guidance  on 
questions  relating  to  the  Agency's 
business.  It  oversees  the  operation  of 
the  Agency's  library.  It  collects,  screens, 
and  distributes  information  to  bureaus 
and  offices  to  keep  the  Agency's  staff 
abreast  of  developments  of  interest  and 
use  in  connection  with  carrying  out  their 
responsibilities.  It  also  prepares 
publications,  including  the  annual  report 
to  the  Congress,  and  it  handles  the 
planning  as  well  as  the  details  of 
speaking  engagements  by  Agency 
officials.  Within  PA,  the  Agency 
historian  is  responsible  for  the 
preparation  of  historical  analyses  on 
arms  control  topics  and  previous 
negotiations. 

§  60 1 . 1 S    Office  of  Administration  (A). 

This  office  is  responsible  for 
administrative  management  of  the 
Agency  and  for  providing  support  to  all 
of  its  components.  This  includes  all 
personnel,  budget,  fiscal,  supply. 
contracting,  security,  communications, 
and  general  administrative  activities. 
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The  office  maintains  regular  liaison  with 
the  Office  of  Management  and  Budget, 
the  Appropriations  Committees  of  the 
Congress,  the  Department  of  State,  and 
other  organizations  providing  services 
for  the  Agency. 

Dated:  March  25.  1985. 
William  J.  Montgomery, 
Administrative  Director. 
[FR  Doc.  85-7256  Filed  3-26-85;  8;45  am] 
MLLINQ  COOE  U20-I2-«l 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  888 

( Docket  No.  M-«5- 1 495;  FR-2039 1 

Section  8  Housing  Assistance 
Payments  Program— Contract  Rent 
Annual  Adjustment  Factors 

agency:  Office  of  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Revised  Contract  Rent  Annual 
Adjustment  Factors. 


summary:  The  United  States  Housing 
Act  of  1937  requires  that  the  assistance 
contracts  signed  by  owners  participating 
in  the  Departments  section  8  Housing 
Assistance  Payments  Programs  provide 
for  annual  or  more  frequent  adjustment 
in  the  maximum  monthly  rentals  for 
units  covered  by  the  contract  to  reflect 
changes  in  the  average  market  rents 
prevailing  in  a  particular  market  area  or 
based  on  a  reasonable  formula.  This 
Notice  announces  revised  Annual 
Adjustment  Factors,  which  are  based  on 
a  formula  using  rent  and  utility  data 
from  the  Consumer  Price  Index  and  the 
Bureau  of  the  Census  American  Housing 
Surveys.  The  revised  Factors  are  to  be 
used  to  adjust  current  rents  in  the 
section  8  Housing  Assistance  Payments 
Programs. 

EFFECTIVE  DATE:  March  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  D.  Livingston,  Existing  Housing 
Division,  Office  of  Elderly  and  Assisted 
Housing  (202)  755-5720;  James  Tahash. 
Program  Planning  Division,  Office  of 
Multifamily  Housing  Management  (202) 
426-397a  for  technical  information 
regarding  the  development  of  the 
schedules  for  specific  areas  or  the 
method  used  for  calculating  the 
Adjustment  Factor,  Ellis  V.  St.  Clair. 
Economic  and  Market  Analysis 
Division.  Office  of  Policy  Development 
and  Research  (202)  755-5590.  Mailing 


address  for  above  persons:  Department 
of  Housmg  and  Urban  Development,  451 
Seventh  Street.  SW..  Washington,  D.C. 
20410  (Telephone  numbers  are  not  toll- 
free.). 

SUPPLEMENTARY  INFORMATION:  Section 
8(c)(2)(A)  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f)  requires  the 
Department  to  provide  for  adjustments 
in  the  maximum  monthly  rents  for  units 
covered  by  section  8  Housing 
Assistance  Payments  (HAP)  Contracts. 
Adjustments  must  reflect  changes  in  the 
market  rents  prevailing  in  particular 
market  areas  or  be  based  on  a 
reasonable  formula. 

This  Notice  establishes  revised 
Annual  Adjustment  Factors  (AAFs), 
based  on  a  formula  using  rent  and  utility 
data  from  the  Consumer  Price  Index 
(CPI)  and  the  Bureau  of  the  Census 
American  Housing  Surveys  ((AHS) 
formerly  called  Annual  Housmg 
Survey).  The  revised  Factors  are  to  be 
used  to  adjust  current  rents  under  the 
section  8  Housing  Assistance  Payments 
Programs.  HUD  regulations  (see  24  CFR 
888.202)  provide  for  annual  publication 
of  these  Factors  in  the  Federal  Register. 
The  annual  anniversary  date  for 
publication  of  the  Factors  is  November 
8. 

These  Factors  apply  to  all  Section  8 
units  whose  HAP  contracts  have 
anniversary  dates  that  fall  on  or  after 
the  publication  of  this  Notice,  except  for 
Section  8  units  assisted  under  24  CFR 
882.110(d).  (For  the  method  of  computing 
rent  adjustments  for  Section  8  units 
assisted  under  24  CFR  882.110(d),  see  24 
CFR  207.19  (e)(2)  and  (e)(4)).  Section  8 
subsidies  under  the  Loan  Management 
and  Property  Disposition  provisions  of 
24  CFR  Part  886,  Subparts  A  and  C,  have 
the  option  of  applying  the  annual 
adjustment  factors  or  computing  rent 
adjustments  in  accordance  with  24  CFR 
207.19  (e)(2)  and  (e)(4).  In  addition, 
owners  of  Section  8  projects  (other  than 
projects  assisted  under  the  Section  8 
Existing  Housing  Finders-Keepers 
Program  or  the  FmHA  Section  8 
Program)  who  have  contracts  with 
anniversary  dates  between  November  8 
and  the  publication  date  of  these 
Factors  may  request  that  the  Factors  be 
applied  retroactively  to  the  anniversary 
date  of  their  Contracts.  Retroactivity  is 
permitted  to  avoid  any  detriment  to 
owners  because  of  HUD's  delay  in  the 
annual  publication  of  the  Factors  as 
required  by  24  CFR  888.202.  Owners  of 
projects  assisted  under  the  Section  8 
Existing  Housing  Finders-Keepers  and 
FmHA  Program  may  not  apply  the 
Factors  retroactively,  because  HUD 
program  regulations  require  that  these 
owners  use  the  Factors  most  recently 


published  in  the  Federal  Register  on  the 

renewal  date  of  their  contracts. 

Different  adjustment  factors  are 
provided  for  the  four  Census  Regions, 
eight  Metropolitan  Statistical  Areas 
(MSAs)  and  69  Primary  Metropolitan 
Statistical  Areas  (PMSAs).  A  list  of  the 
counties  (and  cities  and  towns  in  New 
England)  that  are  included  in  each 
metropolitan  area  is  being  published  as 
part  of  this  Notice.  Section  611(d)(5)  of 
the  Deficit  Reduction  Act  of  1984  (Pub. 
L.  98-369.  approved  July  18,  1984) 
combined  the  Kansas  City,  Kansas 
PMSA  and  Kansas  City,  Missouri  PMSA 
into  a  single  MSA.  However,  this  notice 
presents  separate  Factors  for  the  two 
PMSAs  to  be  used  in  adjusting  contracts 
existing  when  there  were  two  Fair 
Market  Rent  (FMR)  schedules.  The  next 
publication  of  the  FMRs  and  the  AAFs 
will  be  based  on  estimates  of  rents  and 
rent  changes  for  the  newly  designated 
MSA  only. 

The  formula  for  calculating  the 
Adjustment  Factors  for  each  area  was 
developed  as  follows:  (1)  The  increases 
in  the  residential  rent  and  the  fuel  and 
utilities  components  of  the  CPI  were 
calculated  for  the  12-month  period  from 
June  1983  to  June  1984;  (2)  a  shelter  rent 
increase  factor  was  calculated  by 
eliminating  the  effect  of  units  in  the  CPI 
residential  rent  index  that  includes 
heating  costs,  as  determined  by  Bureau 
of  Labor  Statistics  data;  (3)  a  gross  rent 
increase  factor  for  each  of  the 
metropolitan  areas  covered  by  the  CPI 
and  for  each  of  the  four  Census  Regions 
was  calculated  by  weighting  the  shelter 
rent  and  utility  increases  in  accordance 
with  Census  Regional  Weights  of  these 
component  parts  of  rent,  as  derived  from 
1983  AHS  data;  (4)  Adjustment  Factors 
for  Contract  rents  including  the  highest 
cost  utility  were  calculated  to  reflect 
variations  by  rent  range  in  each  area 
based  on  variations  developed  from 
1983  national  AHS  data  as  applied  to 
the  local  FMR  levels;  and  (5)  Adjustment 
Factors  for  Contract  rents  excluding  the 
highest  cost  utility  were  calculated  by 
developing  updated  shelter  rents  from 
the  updated  gross-rents,  by  rent  ranges, 
and  then  comparing  the  updated  shelter 
rents  with  those  of  the  previous  year. 

The  Adjustment  Factors  developed  by 
the  formula  apply  to  rental  units  of  all 
bedroom  sizes  in  each  rent  interval.  The 
Adjustment  Factors  excluding  highest 
cost  utilities  are  to  be  used  for 
manufactured  home  space  rent 
adjustments  at  each  applicable  rent 
interval.  Under  the  section  8  Moderate 
Rehabilitation  Program,  the  Public 
Housing  Agency  should  use  the  base 
rent,  not  the  Contract  rent,  to  select  the 
correct  AAF  to  apply  to  the  base  rent. 
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Each  AAF  applies  !o  a  particular 
geographical  area,  as  indicated  in  the 
Tables  at  the  end  of  this  document. 
However,  application  of  a  Factor  may 
not  result  in  material  ddferences 
between  the  rents  charged  for  assisted 
and  comparable  unassisted  units  as 
determined  by  the  Secretary.  (See  42 
U.S.C.  1437f,  and  applicable  program 
regulations  in  24  CFR  Chapter  VIII,) 
Thus,  an  AAF  for  an  entire  PMSA  may 
not  be  uniformly  applicable  to  all  rental 
housing  within  that  geographical  area,  if 


She  rent  comiparability  test  cannot  be 
met. 

In  some  cases,  however,  the  .>\.\F 
established  for  a  particular  area  may 
result  in  rents  that  are  substantially 
lower  than  rents  charged  for  comparable 
units  not  receiving  assistance  under  the 
Section  8  program.  If  this  occurs,  a  PH.A 
or  private  owner  may  apply  to  the  Field 
Office  for  a  revised  Adjustment  Factor 
for  the  area,  as  provided  for  in  24  CF  K 
888  2n4 

.Authority:  Sec  7  (d).  Department  of  HUD 


,-\: '   4:  L;  S  C  3535(d);  sec.  8(c)(2)(A).  U.S. 
li    Js;r.K  .^ct  (42  U.S.C.  1437fi) 

:)  '•€"'.    Mr!-rh  19,  19H=> 
Shirley  McVa\  Wiseman, 
General  Deputy  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 
Commissioner 

Accordingly,  the  Df,  pdr'.T.cr,; 
publishes  these  Contract  Rent  .A.nnual 
Adjustment  Factors  for  the  Section  8 
Housing  Assistance  Payments  Programs 
ds  set  forth  m  the  fo'iowing  Tables: 

BILLING   CODE   «2'&-J7-M 
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NORTHEAST  CENSUS  REGION 


NORTHCENTRAL  CENSUS  REGION 


SOUTH  CENSUS  REGION 


HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

190 

1  07  1 

1  058 

190  TO 

240 

1  059 

1  053 

240  TO 

290 

1  055 

1  048 

290  TO 

340 

1  052 

1  045 

340  TO 

380 

1  048 

1  04  1 

380  TO 

4  30 

1  046 

1  035 

430  TO 

480 

1  04  3 

1  033 

480  TO 

530 

1  038 

1  031 

530  TO 

570 

1  035 

1  031 

570  PLUS 

1.034 

1  031 

WEST  CENSUS  REGION 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

200 

1.  105 

1  .095 

200  TO 

250 

1  .087 

1  085 

250  TO 

300 

1  08  1 

1.073 

300  TO 

340 

1  .076 

1  072 

340  TO 

390 

1  .07  1 

1  068 

390  TO 

440 

1  067 

1  063 

440  TO 

4  90 

1  063 

1  054 

490  TO 

540 

1.056 

1  050 

540  TO 

590 

1  052 

1  048 

590  PLUS 

1  050 

1.048 

PM 

SA  ANAHEIM-SANTA  ANA.  CA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  % 

280 

1  098 

1  092 

280  TO 

350 

1  .081 

1.083 

350  TO 

4  20 

1.075 

1.076 

420  TO 

490 

1  .07  1 

1.070 

490  TO 

560 

1  .066 

1.065 

560  TO 

630 

1  063 

1-060 

630  TO 

700 

1.059 

1.053 

700  TO 

770 

1  052 

1.049 

770  TO 

840 

1  .048 

1.046 

840  PLUS 

1.046 

1  046 

MSA   ATLANTA. 

GA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  % 

200 

1.084 

1  049 

%    200  TO 

250 

1  070 

1  048 

$  250  TO 

300 

1  065 

1.045 

$  30O  TO 

350 

1  06  1 

1  043 

»  350  TO 

400 

1  057 

1.040 

% 

400  TO 

450 

1  054 

1  034 

% 

450  TO 

50O 

1  051 

1  032 

t 

500  TO 

550 

1  045 

1.031 

% 

550  TO 

600 

1  04  3 

1  .03  1 

% 

600  PLUS 

1  040 

1.031 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  % 

170 

1  059 

1  .058 

t    170  TO 

210 

1.048 

1  052 

%    210  TO 

250 

1.045 

1  .046 

$  250  TO 

290 

1  .04  3 

1  04  3 

$  290  TO 

330 

1  .040 

1  039 

$  330  TO 

370 

1  .038 

1  .033 

%    370  TO 

420 

1  035 

1  03  1 

$  420  TO 

460 

1  .031 

1  029 

«  460  TO 

500 

1  029 

1  029 

%   500  PLUS 

1  028 

1  029 

PMSA  AKRON.  OH 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  S 

190 

1  .04  1 

1.048 

$  190  TO 

230 

1  034 

1  042 

»  230  TO 

280 

1  .032 

1  .038 

»  280  TO 

330 

1.030 

1  .034 

$  330  TO 

370 

1.028 

1  031 

%    370  TO 

420 

1  .027 

1.027 

$  420  TO 

470 

1.025 

1  024 

t    470  TO 

510 

1  .022 

1.023 

%    510  TO 

560 

1  .02  1 

1.023 

%   560  PLUS 

1.020 

1.023 

MSA   ANCHORAGE 

AK 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  % 

350 

1.092 

1  .079 

%    350  TO 

440 

1.076 

1.072 

$  440  TO 

520 

1.07  1 

1.067 

$  520  TO 

610 

1.067 

1.062 

$  610  TO 

700 

1.062 

1.058 

t    700  TO 

780 

1.059 

1  .054 

%    780  TO 

870 

1.055 

1  .04  7 

t    870  TO 

960 

1  049 

1  044 

%    960  TO 

1050 

1.046 

1.042 

»1050  PLUS 

1.044 

1.042 

PMSA  AURORA -ELGIN.  IL 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

290 

1  .069 

1  07  7 

$  290  TO 

360 

1  057 

1  068 

%    360  TO 

440 

1  053 

1  .061 

«  440  TO 

510 

1  05  1 

1  .056 

%    510  TO 

580 

1  047 

1  052 

%    580  TO 

650 

1.045 

1  048 

t    650  TO 

730 

1  04  2 

1  04  2 

»  730  TO 

800 

1.037 

1  038 

%    800  TO 

870 

1  034 

1  036 

t    870  PLUS 

1.033 

1  .036 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  % 

170 

1  059 

1  044 

t     170  TO 

210 

1  .04  8 

1  04  1 

? 

%    210  TO 

260 

1  045 

1  .037 

S. 

%    260  TO 

300 

1  043 

1  035 

s 

1 

%    300  TO 

340 

1  040 

1  032 

E. 

$  340  TO 

390 

1  038 

1  027 

K 

t  390  TO 

4  30 

1  035 

1.025 

s 

%    430  TO 

470 

1  03  1 

1  024 

%     470  TO 

510 

1.029 

1  024 

s 

»  510  PLUS 

1.028 

1  024 

1 

PMSA  ALTON-GRANITE  CITY,  K 

i 

< 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

S 

UNDER  % 

190 

1  082 

1  095 

%     190  TO 

3  30 

1  068 

1  .084 

Z 

»  230  TO 

280 

1  06  3 

1.075    j 

c 

t  280  TO 

330 

t  .O60 

1.068    [ 

CO 

%    330  TO 

370 

1  .056 

1.062 

»  370  TO 

420 

1  .053 

1.053    1 

? 

$  4J0  TO 

470 

1  049 

1.049 

t  470  TO 

510 

1  .04  4 

1  046    I 

»  510  TO 

560 

1  .04  1 

1.045    ' 

3 

o. 

$  560  PLUS 

1.039 

1.045 

PMSA  ANN 

APBOP 

MI 

<< 

HIGHEST  COST 

UTILITY    i 

INCLUDED 

EXCLUDED 

UNDER  » 

230 

1  050 

1  04  7 

r. 

»  230  TO 

280 

1  04  1 

1  042 

a- 

$  280  TO 

340 

1  038 

1  .  04  1 

$  340  TO 

400 

1  036 

1.035 

\    400  TO 

4  50 

1  034 

1  032 

CD 

t    450  TO 

510 

1  .032 

1  032 

^ 

»  510  TO 

570 

1  030 

1.028    : 

%    570  TO 

630 

1  .026 

1  025 

50 

$  630  TO 

680 

1  025 

1  024 

c_ 

%    680  PLUS 

1  024 

1  .024 

FT 

X 

MSA   BALTIMORE 

MO 

a: 
3 

HIGHEST  COST 

UTILITY 

C 

INCLUDED 

EXCLUDED 

2? 

UNDER  % 

2  30 

1  089 

1  .069 

50 

5" 

t    230  TO 

280 

1  073 

1 . 064    ! 

%    280  TO 

340 

1  068 

1.064 

%    340  TO 

400 

1  065 

1  055 

5' 

3 

%    400  Tn 
%    450  t6 

450 

1  060 

1  051 

510 

1  057 

1  05  1 

»  510  TO 

570 

1  05  3 

1  04  1 

»  570  TO 

620 

1  04  7 

1  039 

%    630  TO 

680 

1  04  4 

1  039 

$  680  PLUS 

1  04  2 

1.039 

SCHEDULf  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS,  SECTION  8  HOUSING  ASSISTANCE  PAYMENTS  PROGRAMS  -  BY  RENT  RANGE 


PMS*  BEAVER  COUNTY,  PA 


PMSA  BERGEN-pAsSAIC .  NJ 


PMSA  BOSTON.  MA 


HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  » 

190 

1  069 

1  .036 

$  190  TO 

240 

1  .057 

1  .036 

$  240  TO 

280 

1  053 

1.034 

$  2B0  TO 

3  30 

1  .050 

1  033 

%    330  TO 

380 

1  .04  7 

1  .031 

%    380  TO 

420 

1  .044 

1  026 

»  420  TO 

470 

1  .04  1 

1.024 

$  470  TO 

520 

1  .036 

1.024 

%    530  TO 

570 

1  .034 

1  024 

$  570  PLUS 

1.033 

1  024 

PMSA  BOULDER-LONGMONT.  CO 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

280 

1.054 

1.060 

%    280  TO 

350 

1  .045 

1.053 

%    350  TO 

420 

1  .04  2 

1.048 

t  420  TO 

4  90 

1  039 

1  .044 

S  490  TO 

560 

1  .037 

1  .041 

%    560  TO 

630 

1  .035 

1  .037 

$  630  TO 

700 

1  .033 

1.033 

»  700  TO 

770 

1  .029 

1.030 

S  770  TO 

840 

1  .027 

1  029 

$  840  PLUS 

1.026 

1.028 

PMSA  BROCKTON, 

MA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  t 

210 

1  087 

1.073 

t    2  10  TO 

260 

1  .072 

1.067 

%    260  TO 

310 

1  067 

1  060 

%    310  TO 

360 

1  .063 

1  056 

«  360  TO 

420 

1  .059 

1.052 

$  420  TO 

470 

1  .056 

1  .045 

$  470  TO 

520 

1  .052 

1  .041 

%    520  TO 

570 

1  .046 

1.039 

%    570  TO 

6  30 

1  04  3 

1  .039 

%    630  PLUS 

1  04  1 

1.039 

PMSA  CINCINNATI.  OH-KY-IN 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  S 

170 

1  .039 

1.046 

%     170  TO 

210 

1  .032 

1  040 

<  210  TO 

250 

1  .030 

1  .035 

t    250  TO 

290 

1  028 

1  032 

»  290  TO 

340 

1  .026 

1  029 

%     340  TO 

380 

1  025 

1  025 

$  380  TO 

420 

1  .023 

1  023 

$  420  TO 

460 

1  .020 

1  .022 

»  460  TO 

500 

1  .019 

1.021 

$  500  PLUS 

1.018 

1.02  1 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  % 

280 

1  .065 

1.063 

%    280  TO 

350 

1  .053 

1.056 

S  350  TO 

420 

1  .050 

1  .052 

t    420  TO 

490 

1  .047 

1  .04  7 

»  490  TO 

560 

1  .044 

1  .04  4 

$  560  TO 

630 

1  .042 

1  .04  1 

t  630  TO 

700 

1  .039 

1.035 

$  700  TO 

760 

1.034 

1  .033 

%    760  TO 

830 

1  .032 

1  03  1 

$  830  PLUS 

1  .031 

1  .031 

PMSA  BRAZORIA. 

TX 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  % 

190 

1  .000 

1.000 

%     I90  TO 

240 

1  .OOO 

1  OOO 

$  240  TO 

290 

1.000 

1.000 

$  290  TO 

340 

1  OOO 

1  OOO 

%    340  TO 

390 

1  .000 

1  .000 

t    390  TO 

430 

1  .OOO 

1.000 

t    430  TO 

480 

1.000 

1.000 

S  480  TO 

530 

1.000 

1.000 

t    530  TO 

580 

1  OOO 

1  .OOO 

$  580  PLUS 

1  000 

1.OO0 

PMSA  BUFFALO, 

NY 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  ( 

200 

1.054 

1  .062 

%    200  TO 

250 

1  .045 

1.054 

S  250  TO 

300 

1.042 

1  .048 

t    300  TO 

350 

1  .039 

1  .044 

$  350  TO 

400 

1.037 

1.040 

$  400  TO 

450 

1.035 

1  .035 

$  450  TO 

5O0 

1.033 

1.032 

t    500  TO 

550 

1.029 

1  .030 

t  550  TO 

600 

1  .027 

1.030 

$  600  PLUS 

1  .026 

1  029 

PMSA  CLEVELAND 

,  OH 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLLIOED 

UNDER  % 

180 

1  .04  1 

1.049 

t    180  TO 

220 

1.034 

1.043 

t    220  TO 

270 

1.032 

1.038 

%    270  TO 

310 

1.030 

1.034 

%    310  TO 

360 

1.028 

1.031 

%    360  TO 

400 

1.027 

1  027 

«  400  TO 

450 

1  .025 

1.025 

$  450  TO 

490 

1  .022 

1  023 

t  490  TO 

540 

1.02  1 

1  .023 

%    540  PLUS 

1  .020 

1.023 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  t 

270 

1.087 

1  .078 

%    270  TO 

340 

1  .072 

1  .070 

■fl 

$  340  TO 

410 

1  067 

1  .065 

a. 

$  410  TO 

470 

1  .063 

1  .060 

%    470  TO 

540 

1.059 

1.056 

£L 

%    540  TO 

610 

1.056 

1  .052 

90 

t    610  TO 

680 

1  .052 

1  045 

a 

S  680  TO 

740 

1.046 

1  04  2 

%    740  TO 

810 

1.043 

1  .040 

$8  10  PLUS 

1  .04  1 

1  .040 

^ 

PMSA  BRIDGEPORT-MILFDRD,  CT 

< 

HIGHEST  COST 

UTILITY 

X. 

INCLLTOED 

EXCLUDED 

in 

UNDER  t 

220 

1.065 

1  .060 

p 

t    220  TO 

270 

1  .053 

1  .054 

2 

»  270  TO 

330 

1.050 

1  .049 

$  330  TO 

380 

1  04  7 

1  .045 

OT 

$  380  TO 

440 

1  .044 

1  .04  1 

X 

$  440  TO 

490 

1  .04  2 

1  .036 

■ 

%    490  TO 

550 

1  .039 

1.033 

f 

t  550  TO 

600 

1  .034 

1  .031 

%    600  TO 

660 

1  032 

1  .03  1 

3* 

$  660  PLUS 

1.031 

1.031 

ce 

g- 

PMSA  CHICAGO, 

IL 

03 
<< 

HIGHEST  COST 

UTILITY 

2 

INCLUDED 

EXCLUDED 

UNDER  $ 

260 

1  069 

1  079 

■n 

»  260  TO 

330 

1  .057 

1  .069 

ij- 

%    330  TO 

400 

1  .053 

1.062 

rc 

%    400  TO 

460 

1  .051 

1  .057 

"^ 

«  460  TO 

530 

1  04  7 

1  052 

lO 

$  530  TO 

590 

1  045 

1  .048 

» 

»  590  TO 

660 

1.042 

1  .04  3 

tn 

$  660  TO 

7  30 

1.037 

1  039 

» 

t    730  TO 

790 

1  034 

1  037 

$  790  PLUS 

1.033 

1  .036 

« 

PMSA  DALLAS.  TX 

3 

HIGHEST  COST 

UTILITY 

a- 

INCLUDED 

EXCLUDED 

? 

UNDER  $ 

200 

1  039 

1.036 

DG 

%    20O  TO 

260 

1  032 

1  .033 

C_ 

$  250  TO 

290 

1  030 

1  029 

s: 

%    290  TO 

340 

1  .029 

1  027 

5' 

»• 340  TO 

390 

1  027 

1  025 

3 

%    390  TO 

440 

1  025 

1  02  1 

u: 

t  440  TO 

4  90 

1  024 

1  020 

»  490  TO 

540 

1  02  1 

1  .019 

%    540  TO 

590 

1  019 

1  019 

$  590  PLUS 

1  019 

1  019 

^ 

g 

M 

I 

SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE  PAYMENTS  PROGRAMS  -  Br  RENT  RANGE 


P^SA   DANBURY.  CT 


1 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  « 

250 

1.065 

1  064 

$  250  TO 

310 

1  053 

1  057 

t    310  TO 

370 

1  050 

1  052 

»  370  TO 

440 

1  04  7 

1.048 

%    440  TO 

500 

1  04  4 

1.044 

S  500  TO 

560 

1  042 

1  041 

%    560  TO 

620 

1  039 

1  036 

$  620  TO 

690 

1  .034 

1  033 

$  690  TO 

750 

1  032 

1  031 

%    750  PLUS 

1.031 

1  031 

PM5A  EAST 

ST 

LOUIS-BELLEVILLE.  IL 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  % 

190 

1  082 

1  .096 

%    190  TO 

240 

1  .068 

1.084 

»  240  TO 

290 

1  .063 

1.074 

\    290  TO 

330 

1.060 

1.068 

%    330  TO 

380 

1  .056 

1.062 

»  380  TO 

4  30 

1  053 

1  053 

%   430  TO 

480 

1.049 

1  049 

«  480  TO 

530 

1  .044 

1  046 

%    530  TO 

570 

1  .04  1 

1.045 

»  570  PLUS 

1  039 

1.045 

PMSA  GALVESTON 

-TEXAS  CITY .  TX 

t 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  % 

180 

1  OOO 

1  OOO 

%    180  TO 

220 

1.000 

1  000 

»  220  TO 

260 

1  OOO 

1.000 

»  260  TO 

310 

1.000 

1.000 

%    310  TO 

350 

1  OOO 

1.000 

S  350  TO 

400 

1.000 

1.000 

$  400  TO 

440 

1.000 

1.000 

»  440  TO 

4  90 

1  OOO 

1  OOO 

$  490  TO 

530 

1  OOO 

1.000 

$  630  PLUS 

1  .000 

1.000 

MSA   HONOLULU. 

HI 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  < 

260 

1  .  103 

1  089 

%    260  TO 

320 

1.085 

1.081 

t    320  TO 

390 

1.079 

1  075 

t    390  TO 

4  50 

1  .075 

1  069 

«  450  TO 

510 

1  070 

1  065 

«  510  TO 

580 

1  066 

1.060 

t  580  TO 

640 

1  062 

1.052 

%    640  TO 

710 

1  055 

1  048 

»  7  ID  TO 

770 

1  05  1 

1  046 

t  770  PLUS 

t  049 

1  046 

PMSA  DENVER.  CO 


UNDER  t 
250  TO 
310  TO 
370  TO 
430  TO 
490  TO 
560  TO 
620  TO 
680  TO 


250 
310 
370 
430 
490 
560 
620 
680 
740 


»  740  PLUS 


HIGHEST  COST 
INCLUDED 
1.054 
1.045 
1.042 
1  039 
1.037 
1.035 
1  .033 
1.029 
1.027 
1.026 


PMSA  DETROIT.  MI 


PMSA  FT  LAUDERDALE -HOLLYWOOD- 
HIGHEST  COST 
INCLUDED 
UNDER  »  260     1.063 
$  260  TO   320     1.052 
t  320  TO   390     1.049 
$  390  TO   450     1.046 
$  450  TO   520     1 .043 
«  520  TO   580     1.04  1 
$  580  TO   650     1.038 
t    650  TO   710     1 .034 
%    710  TO   780     1.031 


$  780  PLUS 


1  030 


UTILITY 
EXCLUDED 

1.062 

1.055 

1  .049 

1  .045 

1  .04  1 

1.038 

1  033 

1.030 

1.029 

1  ,029 

POMPANO  BH. 

UTILITY 

EXCLUDED 

1.O30 

1.030 

1.030 

1.029 

1.028 

1.027 

1.023 

1.021 

1.021 

1.021 


UNDER  % 
200  TO 
260  TO 
310  TO 
360  TO 
4  10  TO 
460  TO 
510  TO 
560  TO 


200 
260 
310 
360 
410 
460 
510 
560 
610 


»  610  PLUS 


HIGHEST  COST 
INCLUDED 
1  .050 
1  .04  1 
1  .038 
1  .036 
1  .034 
1  .032 
1  .030 
1.026 
1  .025 
1  .024 


UTILITY 
EXCLUDED 
1  .053 
1  .043 
1  039 
1.036 
1.033 
1  028 
1.026 
1.025 
1.025 
1.024 


FL  PMSA  FORT  WORTH -ARLINGTON.  TX 

HIGHEST  COST  UTILITY 

INCLUDED  EXCLUDED 

UNDER  %    190     1  039  1.036 

»  190  TO   230     1.032  1.033 

%    230  TO   280     1 .030  1 

%    280  TO   330     1 .029  1 

t    330  TO   370     1 .027  l 

$  370  TO   420     1 .025  1 

$  420  TO   470     1.024  1 

t    470  TO   510     1.021  1 

$  510  TO   560     1  019  1 

1 


%    560  PLUS 


1  .019 


030 
027 
025 
02  1 
020 
019 
019 
019 


PMSA  GARY -HAMMOND.  IN 

HIGHEST  COST 
INCLUDED 
UNDER  $  180  1.069 
$  180  TO  220  1.057 
$  220  TO  270  1.053 
t  270  TO  310  1.051 
%  310  TO  360  1.047 
%  360  TO  400  I.04S 
t  400  TO  450  1.042 
%  450  TO  490  1 .037 
»  490  TO   540     1.034 


t    540  PLUS 

PMSA  HOUSTON.  TX 


1.033 


UTILITY 
EXCLUDED 
1  082 
1.072 
1.064 
1.058 
1.053 
1.045 
1.042 
1  .039 
1  039 
1.038 


PMSA  HAMILTON-MIDDLETOWN.  OH 


UNDER  S 
160  TO 
200  TO 
240  TO 
280  TO 
320  TO 
360  TO 
400  TO 
440  TO 


160 
200 
240 
280 
320 
360 
400 
440 
480 


t    480  PLUS 


HIGHEST  COST 
INCLUDED 
1  039 
1  032 
1  .030 
1  .028 
1  .026 
1.025 
1.023 
1  .020 
1.019 
1.018 


HIGHEST  COST  UTILITY 


PMSA  JERSEY  CITY.  NJ 


UNOE 

190 

240 

290 

330 

380 

4  30 

480 

520 

570 


R  t  190 
TO   240 


TO 
TO 
TO 
TO 
TO 
TO 
TO 
PLUS 


290 
330 
380 
430 
480 
520 
570 


INCLUDED 
1.000 
1.000 
1.000 
1.000 
1  OOO 
1.000 
1.000 
1  OOO 
1  OOO 
1.000 


EXCLUDED 
1.000 
1.000 
1.000 
1.000 
1  OOO 
1.000 
1.000 
1  OOO 
1  OOO 
1.0OO 


LMOER  S 
190  TO 
240  TO 
290  TO 
340  TO 
390  TO 
430  TO 
480  TO 
530  TO 


t 

s 
% 
% 
% 
% 
% 
% 

t    580  PLUS 


190 
240 
290 
340 
390 
4  30 
480 
530 
580 


HIGHEST  COST 
INCLUDED 
1  065 
1.053 
1  050 
1  .04  7 
1  .044 
1  .04  2 
1  .039 
1  034 
1  .033 
1.031 


UTILITY 
EXCLUDED 
1  ,047 
1.040 
1  .036 
1  .032 
1.029 
1.025 
1.023 
1  022 
1  .02  1 
1.021 


UTILITY 
EXCLUDED 


062 

055 
04  9 
046 
04  2 
036 
033 
031 
03  1 


h9 


n 
a. 

73 

30 


Z 


33 

DC 


1  .03  1 


SCHEDULE  C 

CONTBACT  RENT  ANNUAL  ADJUSTMENT  FACTORS. 

SECTION  8  MOUSING  ASSISTANCE 

PAYMENTS  PROGRAMS  - 

BY  RENT  RANGE 

CMS*  JOLIE 

T  .   IL 

PMSA  KANSAS  CITY,  KS 

PMSA  KANSAS  CITY  .  MO 

HIGHEST  COST 

UTILITY 

HIGHEST 

COST 

UTILITY 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

UNDER  % 

270 

1  .069 

1  078 

UNOER  S 

190 

1  .  102 

1  .080 

UNDER  % 

160 

1  ,  102 

1,080 

i    270  TO 

340 

1  057 

1  .069 

t     190  TO 

240 

1  084 

1  074 

160  TO 

210 

1  084 

1,073 

"Ti 

t  340  TO 

410 

1  053 

1  .062 

$  240  TO 

290 

1.078 

1  067 

210  TO 

250 

1  .078 

1,067 

t 

t  4 10  TO 

480 

1  051 

1.056 

%    290  TO 

330 

1  074 

1.063 

250  TO 

290 

1  ,074 

1.062 

o 
"1 

%    480  TO 

540 

1  04  7 

1  052 

%    330  TO 

380 

1  .069 

1.058 

290  TO 

330 

1  ,069 

1,057 

E. 

$  540  TO 

6  10 

1  045 

1  .048 

$  380  TO 

4  30 

1  065 

1  .050 

330  TO 

370 

1  065 

1  049 

X 

t  610  TO 

680 

1  042 

1  .043 

$  430  TO 

480 

1  061 

1.046 

370  TO 

410 

1  ,061 

1  045 

$  680  TO 

750 

1  .037 

1  039 

$  480  TO 

520 

1,054 

1  044 

410  TO 

4  50 

1  054 

1.043 

$  750  TO 

820 

1  .034 

1  .037 

t    520  TO 

570 

1  .05  1 

1  ,04  4 

450  TO 

490 

1  051 

1.043 

n 

t  820  PLUS 

1  033 

1.036 

1  570  PLUS 

1  .048 

1  044 

490  PLUS 

1  .04  8 

1  04U 

•-1 

PMS*  KENOSHA.  WI 

PMSA  LAKE 

COUNTY.  IL 

PMSA  LAWRENCE - 

HAVERHILL.  MA-NH 

< 

HIGHEST  COST 

UTILITY 

HIGHEST 

COST 

UTILITY 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

w1 

UNOER  $ 

190 

1  069 

1  .081 

UNOER  $ 

300 

1.069 

1  ,076 

UNDER  % 

230 

1  .087 

1  .072 

^ 

$  190  TO 

230 

1  .057 

1  07  1 

S  300  TO 

370 

1  ,057 

1  .067 

% 

230  TO 

280 

1  072 

1.066 

Z 

t  230  TO 

280 

1  053 

1  063 

t  370  TO 

450 

1  .053 

1  061 

% 

280  TO 

340 

1  .067 

1.066 

r 

»  280  TO 

330 

1  051 

1.057 

t  450  TO 

520 

1  ,051 

1  .056 

% 

340  TO 

400 

1  063 

1.056 

CJ 

$  330  TO 

370 

1  047 

1  052 

»  520  TO 

600 

1  ,04  7 

1  052 

$ 

400  TO 

450 

1  059 

1  .052 

•^^ 

t  370  TO 

420 

1  .045 

1  .045 

%    600  TO 

670 

1  045 

1  .047 

$ 

450  TO 

510 

1.056 

1  ,082 

$ 

S  420  TO 

470 

1  .042 

1  .04  1 

t    670  TO 

750 

1  ,042 

1  04  1 

$ 

510  TO 

570 

1  ,052 

1  ,045 

t  470  TO 

510 

1  .037 

1  039 

»  750  TO 

820 

1  .037 

1,038 

« 

57©  TO 

630 

1  ,046 

1,039    1 

ft 

C 

t  510  TO 

560 

1  ,034 

1  .038 

$  820  TO 

900 

1.034 

1.036 

t 

630  TO 

680 

1,043 

1.039 

3 

$  560  PLUS 

1  .033 

1.038 

$  900  PLUS 

1.033 

1.036 

% 

680  PLUS 

1  ,04  1 

1.039 

in 

a. 

PKS*  LORAIN-ELYRI*.  OH 

PMSA  LOS 

ANGELES-LONG  BEACH. 

CA 

PMSA  LOWELL.  MA-NH 

B3 

<< 

HIGHEST  COST 

UTILITY 

HIGHEST 

COST 

UTILITY 

HIGHEST  COST 

UTILITY 

1 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

UNOER  \ 

190 

1  .04  1 

1  .048 

UNDER  % 

290 

1.098 

1  .092 

UNDER  % 

230 

1  ,087 

1  .072 

$  190  TO 

240 

1  .034 

1.042 

t    290  TO 

360 

1  ,081 

1.083 

$ 

230  TO 

280 

1  ,072 

1.066 

a- 

%    240  TO 

280 

1  032 

1.037 

t    360  TO 

4  30 

1.075 

1,076 

% 

280  TO 

340 

1  ,067 

1.066 

tc 
^ 

%    280  TO 

330 

1.030 

1.034 

S  430  TO 

500 

1  .07  1 

1.070 

% 

340  TO 

400 

1  ,063 

1.060 

$  330  TO 

380 

1.028 

1.031 

t   500  TO 

580 

1.066 

1.065 

i 

400  TO 

460 

1  ,059 

1.052 

./* 

»  380  TO 

430 

1  .027 

1.027 

%   580  TO 

650 

1.063 

1.060 

% 

460  TO 

510 

1  ,056 

1  .045 

Ol 

»  430  TO 

470 

1  025 

1.024 

«  650  TO 

720 

1  ,059 

1  .053 

t 

510  TO 

570 

1  .052 

1.045 

■ — 

%     470  TO 

520 

1  022 

1  023 

$  720  TO 

790 

1  ,052 

1.049 

% 

570  TO 

630 

1  .046 

1  ,039 

X 

»  520  TO 

570 

1.02  1 

1.023 

$  790  TO 

860 

1  ,048 

1.046 

% 

630  TO 

680 

1  ,043 

1.039 

^ 

$  570  PLUS 

1.020 

1  .022 

»  860  PLUS 

1  .046 

1  ,046 

t 

680  PLUS 

1  04  1 

1  .039 

v. 

PMS*  MIAMI-HIALEAH.  FL 

PMSA  MIDDLESEX 

-SOMERSET 

-HUNTERDON.  NJ 

PMSA  MILWAUKEE 

.  WI 

5 

Q. 

HIGHEST  COST 

UTILITY 

HIGHEST 

COST 

UTILITY 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

UNDER  $ 

260 

1.063 

1.030 

UNDER  $ 

250 

1  .065 

1.064 

UNDER  $ 

210 

1  065 

1.057 

30 

$  260  TO 

330 

1.052 

1.030 

t  250  TO 

310 

1.053 

1.057 

210  TO 

260 

1  ,054 

1.052 

Q: 

(  330  TO 

390 

1.049 

1.030 

i  310  TO 

370 

1.050 

1.052 

260  TO 

310 

1  ,050 

1  .047 

t    390  TO 

460 

1.046 

1.029 

t    370  TO 

430 

1.047 

1  .048 

310  TO 

360 

1  047 

1  ,043 

c' 

»  460  TO 

520 

1.043 

1.028 

$  430  TO 

490 

1  .044 

1.044 

360  TO 

4  10 

1  044 

1  .040 

cn 

$  520  TO 

590 

1  .041 

1  .027 

%    490  TO 

550 

1.042 

1  .04  1 

410  TO 

470 

1  .042 

1  ,034 

$  590  TO 

650 

1.038 

1.023 

t  550  TO 

620 

1.039 

1  ,036 

470  TO 

520 

1  ,039 

1  032 

(  650  TO 

720 

1  .034 

1  ,02  1 

%    620  TO 

680 

1  ,034 

1  ,033 

520  TO 

570 

1  035 

1  ,030 

$  720  TO 

780 

1  031 

1  .02  1 

%    680  TO 

740 

1  ,032 

1.031 

570  TO 

620 

1  032 

1  030 

M 

$  780  PLUS 

1  .030 

1.021 

S  740  PLUS 

1  ,031 

1.031 

620  PLUS 

1  03  1 

1,030 

o 

SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING  ASSISTANCE  PAYMENTS  PROGRAMS  -  BV  RENT  RANGE 


MS*   MINNPAPOLIS-ST   PAUL.  MN -  ¥  I 

HIGHEST  COST  UTILITY 
EXCLUDED 

1  055 

1  046 

1  043 

1  04  1 

1  035 

1  03  1 

1  030 

1  028 

1  027 

i  .027 


PMS*  MONMOUTH-OCEAN.  NJ 


PMS*  NASHUA.  NM 


HIGHEST  COST  UTILITY 


INCLUDED 

UNDER  $ 

2  30 

1  055 

2  30 

TO 

2  90 

1  046 

290 

TO 

340 

t  043 

340 

TO 

400 

1  .040 

400 

TO 

460 

1  038 

4  60 

TO 

510 

1  .036 

510 

TO 

570 

1  033 

5  70 

TO 

630 

1  029 

6  30 

TO 

6  90 

t  027 

690 

PLUS 

)  026 

PMSA  NASSAU-SUFFOLK.  NV 

1  HIGHEST  COST 


UNDEP  % 
270  TO 

340  TO 
410  TO 
480  TO 
550  TO 
620  TO 
680  TO 
750  TO 


270 
340 

4  10 

480 
550 
620 
680 
750 
B20 


S  820  PLUS 


INCLUDED 
1  065 
1  05  3 
1  050 
1  04  7 
1  04  4 
1  .04  2 
1  039 
1  .034 
1  .032 
1  03  1 


PMSA  NIAGARA  FALLS.  NV 


UNDER  $ 
190  TO 
240  TO 
290  TO 
330  TO 
380  TO 
4  30  TO 
480  TO 
520  TO 


190 
240 
290 
3  30 
380 
430 
480 
520 
570 


%    570  PLUS 


HIGHEST  COST 
INCLUDED 
t  054 
1  045 
1  04  3 
1  039 
1  .037 
1  035 
1  033 
1  .029 
I  .027 
1.026 


PMSA  ORANGE  COUNTY,  NY 


UNDER  $ 
210  TO 
270  TO 
320  TO 
370  TO 
4  30  TO 
480  TO 
530  TO 
580  TO 


210 
270 
320 
370 
4  30 
480 
530 
580 
640 


$  640  PLUS 


HIGHEST  COST 
INCLUDED 
I  .065 
1  .053 
1  050 
1  047 
1  04  4 
1  042 
1  039 
1  -034 
1  032 
1  .03  1 


UTILITY 
EXCLUDED 
1  .063 
1  056 
1  052 
1  .047 
1  .044 
1  .04  1 
1035 
1  033 
1  03  1 
1  03  1 


UT  !L  ITY 
EXCLUDED 
1  063 
1  055 
1  049 
1  .045 
1  .040 
1  035 
1  032 
t  030 
1  .030 
1  029 


UTILITY 
EXCLUDED 
1  066 
1  .054 
1  049 
1  045 
1  04  2 
1  036 
1  033 
1  031 
1  03  1 
1  031 


INCLUDED 

EXCLUDED 

UNDER  % 

230 

1  065 

1  065 

%    230  TO 

290 

1  053 

1  057 

»  290  TO 

350 

1  050 

1  053 

«  350  TO 

410 

1  .04  7 

1  048 

$  410  TO 

470 

1  .044 

1  045 

%    470  TO 

530 

1.042 

1  04  1 

$  530  TO 

590 

1  .039 

1  033 

t  590  TO 

640 

1  034 

1  031 

»  640  TO 

700 

1.032 

1  .03  1 

«  700  PLUS 

1.031 

1  .031 

PMSA  NEW 

YORK, 

NY 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  % 

220 

1  065 

1.065 

»  220  TO 

280 

1  053 

1  054 

»  280  TO 

330 

1  .050 

1  049 

$  330  TO 

390 

1  ,04  7 

1  .045 

%    390  TO 

440 

1  04  4 

1  04  1 

$  440  TO 

500 

1  04  2 

1  036 

%    500  TO 

560 

1  039 

1  033 

%    550  TO 

610 

1  .034 

1  031 

»  610  TO 

660 

1  .032 

1  03  1 

%    660  PLUS 

1  031 

1  031 

PMSA  NORWALK. 

CT 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

250 

1  065 

1  .064 

t  250  TO 

310 

1  .053 

1  057 

$  310  TO 

370 

1  .050 

1  053 

$  370  TO 

440 

1  .04  7 

1  .048 

%    440  TO 

500 

1  .044 

1  .04  4 

«  500  TO 

560 

1.042 

1  04  1 

t    560  TO 

620 

1.039 

1.036 

$  620  TO 

680 

1  .034 

1  033 

\    680  TO 

750 

1  032 

1.031 

$  750  PLUS 

1  031 

1.031 

PMSA  OXNARD-VENTURA.  CA 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

250 

1.098 

1  094 

%    250  TO 

320 

1  .08  1 

1  084 

%    320  TO 

380 

1  .075 

1  .0''7 

$  380  TO 

440 

1  .07  1 

1  .070 

t    440  TO 

510 

1.066 

1  .066 

$  510  TO 

570 

1  .063 

1  .061 

t    570  TO 

630 

1  059 

1  053 

«  630  TO 

700 

1  052 

1  .04  9 

$  700  TO 

760 

1  048 

1  .046 

%    760  PLUS 

1  .046 

.  1.046 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

UNDER  $ 

250 

1  087 

1  .079 

»  250 

TO 

310 

1  072 

1  07  1 

? 

<  310 

TO 

380 

1  067 

1  065 

D. 

t  380 

TO 

440 

1  063 

1  .060 

"I 

t  440 

TO 

500 

1  059 

1  .056 

G9 

%    500 

TO 

570 

1  056 

1  .052 

w 

»  570 

TO 

630 

1  05  2 

1  045 

9C 

$  630 

TO 

690 

1  046 

1  04  2 

t  690 

TO 

760 

1  043 

1  040 

n 

%    760 

PLUS 

1  .04  1 

1.040 

*i 

PMSA  NEWARK.  NJ 

< 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

en 

3 

UNDER  $ 

220 

1  065 

1  060 

t  220 

TO 

270 

1  05  3 

1  054 

z 

»  270 

TO 

320 

1  050 

1  049 

^ 

t  320 

TO 

380 

1  .047 

1  .045 

on 

to 

»  380 

TO 

4  30 

1  04  4 

1  04  2 

»  4  30 

TO 

4  90 

1  .04  2 

1  .036 

r: 
C 

»  490 

TO 

540 

1  039 

1  033 

»  540 

TO 

590 

1  034 

1.031 

»  590 

TO 

650 

1  032 

1  03  1 

3 

»  650 

PLUS 

1.031 

1  03  1 

w 

PMSA  OAKLAND. 

CA 

<< 

HIGHEST  COST 

UTILITY 

2 

INCLUDED 

EXCLUDED 

UNDER  » 

260 

1  137 

1112 

n 

$  260 

TO 

320 

1.113 

1  .  102 

D- 

t  320 

TO 

390 

1  105 

1  .096 

%    390 

TO 

450 

1  100 

1  088 

%    450 

TO 

520 

1  093 

1  .083 

to 

S  520 

TO 

580 

1  088 

1  077 

S 

%    580 

TO 

650 

1  .082 

1  .067 

-^ 

»  650 

TO 

710 

1  .073 

1  062 

73 

$  710 

TO 

780 

1  068 

1  .059 

C_ 

i    780 

PLUS 

1  065 

1  059 

cc 

PMSA  PHILADELPHIA.  PA-NJ 

C: 

3 

HIGHEST  COST 

UTILITY 

Q. 

INCLUDED 

EXCLUDED 

UNDER  t 

200 

1  087 

1  .04  4 

30 

«  200 

TO 

250 

1  07  1 

1  044 

$  250 

TO 

310 

1  067 

1  04  2 

»  310 

TO 

360 

1  .063 

1  .04  1 

5' 

3 

09 

«  360 

TO 

410 

1  059 

1  039 

t  4  10 

TO 

460 

1  056 

1  .033 

»  460 

TO 

510 

1  052 

1  03  1 

»  510 

TO 

560 

1  .046 

1  030 

$  560 

TO 

610 

1  04  3 

1  030 

$  610 

PLUS 

1  04  1 

1.030     1 

SCHEDULE 

C    CONTRACT  RENT  ANNUAL  ADJUSTMENT 

r ACTORS. 

SECTION  8  HOUSING 

ASSISTANCE 

PAYMENTS  PROGRAMS  - 

BY  RENT 

3ANGE 

• 

PMSA  PITTSBUCGH,  PA 

PMSA  PORTLAND. 

OR 

PMSA  RACINE.  WI 

HIGHEST  COST 

UTILITY 

HIGHEST  COST 

UTILITY 

HIGHEST 

COST 

UTILITY 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

UNDER  t 

200 

1  069 

1  .037 

UNDER  t 

190 

1  .056 

1  .023 

UNOER  $ 

190 

1  065 

1  .057 

200  TO 

250 

1  .057 

1  037 

190  TO 

240 

1.046 

1.023 

190  TO 

230 

1  ,054 

1  052 

c 

250  TO 

30O 

1  .053 

1  .035 

240  TO 

280 

1  043 

1  .023 

230  TO 

280 

1  050 

1  047 

300  TO 

350 

1  .050 

1  .034 

280  TO 

330 

1  .04  1 

1.023 

280  TO 

320 

1  047 

1  .04  4 

n 
•1 

350  TO 

400 

1  .04  7 

1  .031 

330  TO 

380 

1  .038 

1  022 

320  TO 

370 

t  04  4 

1  040 

B: 

400  TO 

4  50 

1  .04  4 

1  .027 

380  TO 

4  30 

1  .036 

1  019 

370  TO 

420 

1.042 

1  .034 

X 

450  TO 

490 

1  .04  1 

1  025 

430  TO 

470 

1  .034 

1  .018 

420  TO 

460 

1  039 

1  .032 

490  TO 

540 

1  036 

1  024 

470  TO 

520 

1.030 

1,017 

460  TO 

510 

1  035 

1  030 

540  TO 

590 

1  034 

1  024 

520  TO 

570 

1  028 

1  .017 

510  TO 

560 

1  032 

1  .030 

K 

590  PLUS 

1  033 

1  024 

570  PLUS 

1.027 

1  .017 

560  PLUS 

1  03  1 

1  .030 

"I 

PMS*  RIVERSIDE- 

SAN  BERNARDINO.  CA 

PMSA  ST. 

LOUIS 

MO-IL 

PMSA  SALEM-GLOUCESTER.  MA 

< 

HIGHEST  COST 

UTILITY 

HIGHEST  COST 

UTILITY 

HIGHEST 

COST 

UTILITY 

r- 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

i^. 

UNDER  S 

230 

1  .098 

1  095 

UNDER  $ 

200 

1.082 

1  .094 

UNDER  S 

270 

1  087 

1  .078 

^ 

230  TO 

290 

1  ,08  1 

1  084 

200  TO 

240 

1  .068 

1  .08  3 

270  TO 

340 

1  .072 

1  .070 

2 

290  TO 

350 

1  .075 

1  078 

340  TO 

290 

1.063 

1  .074 

340  TO 

410 

1  067 

1  .065 

P 

350  TO 

410 

1  .07  1 

1  071 

290  TO 

340 

1.060 

1  .067 

410  TO 

470 

1  063 

1  .060 

X 

4  10  TO 

4  70 

1.066 

1  066 

340  TO 

390 

1.056 

1.061 

470  TO 

540 

1.059 

1  .056 

470  TO 

530 

1  0€3 

1  .053 

390  TO 

440 

1  .053 

1  .053 

540  TO 

610 

1  .056 

1  052 

? 

530  TO 

580 

1  .059 

1  .049 

440  TO 

490 

1  049 

1.048 

610  TO 

680 

1  .052 

1  045 

580  TO 

640 

1  .052 

1  .049 

490  TO 

540 

«  .044 

1.046 

680  TO 

740 

1  046 

1  .04  2 

z. 

640  TO 

700 

1  .048 

1  046 

540  TO 

590 

1.04  1 

1.045 

740  TO 

810 

1  043 

1  .040 

D 
TO 
'ji 

700  PLUS 

1  .046 

1  .046 

590  PLUS 

1  .039 

1  .045 

810  PLUS 

1  04  1 

1  .040 

MSA   SAN 

DIEGO. 

CA 

PMSA  SAN 

FRANCISCO,  CA 

PMSA  SAN 

JOSE. 

CA 

"< 

HIGHEST  COST 

UTILITY 

HIGHEST  COST 

UTILITY 

HIGHEST 

COST 

UTILITY 

? 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

UNDER  % 

260 

1  .  1  10 

1  .  1  19 

UNDER  % 

290 

1.  137 

1.112 

UNDER  $ 

270 

1  ,  137 

1.112 

-5 

260  TO 

320 

1  .091 

1  .  105 

290  TO 

370 

1.  113 

1.  102 

270  TO 

330 

1113 

1  .  102 

)t 

320  TO 

380 

1  .085 

1  096 

370  TO 

440 

1  .  105 

1  .096 

330  TO 

400 

1  .  105 

1  .096 

380  TO 

450 

1  .080 

1  .087 

440  TO 

510 

1.  100 

1.089 

400  TO 

470 

1  .  100 

1  .088 

450  TO 

510 

1  .075 

1  081 

510  TO 

590 

1.093 

1.084 

470  TO 

530 

1  ,093 

1  083 

I--1 

510  TO 

580 

1  .  07  1 

1.074 

590  TO 

660 

1  .088 

1.078 

530  TO 

600 

1  088 

1  ,07  7 

C/1 

580  TO 

640 

1  .066 

1  065 

660  TO 

730 

1.082 

1.067 

600  TO 

670 

1  082 

1  067 

640  TO 

700 

1  .058 

1  060 

730  TO 

810 

1.073 

1.063 

670  TO 

7  30 

1  073 

1  .062 

X 

700  TO 

770 

1  .055 

1  .057 

810  TO 

880 

1.068 

1.060 

730  TO 

800 

1  068 

1  ,059 

770  PLUS 

1  .052 

1.056 

880  PLUS 

1  065 

1  060 

BOO  PLUS 

1  .065 

1  ,059 

K 

PMSA  SANTA  CRU2 

.  CA 

PMSA  SANTA  ROSA-PETALUMA ,  CA 

MSA   SCRANTON- 

-MILKES-BARRE. 

PA 

2 

HIGHEST  COST 

UTILITY 

HIGHEST  COST 

UTILITY 

HIGHEST 

COST 

UTILITY 

— 

INCLL«3ED 

EXCLUDED 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

?3 

DO 

UNDER  % 

250 

1.  137 

1112 

UNDER  t 

270 

1.  137 

1.112 

UNDER  % 

180 

1  046 

1  000 

250  TO 

310 

1.113 

1  .  102 

270  TO 

330 

1  113 

1  .  102 

180  TO 

220 

1  038 

1  .OOO 

H- 

310  TO 

370 

1.  105 

1  .095 

330  TO 

400 

1.  105 

1.096 

220  TO 

260 

1  .036 

1  OOO 

Z- 

370  TO 

4  30 

1.  100 

1  088 

400  TO 

470 

1.  100 

1  .088 

260  TO 

310 

1  034 

1  000 

5' 

4  30  TO 

500 

1  093 

1  083 

470  TO 

530 

1  .093 

1  .083 

310  TO 

350 

1  03  1 

1  000 

3 
en 

500  TO 

560 

1  .088 

1  .077 

530  TO 

600 

1  .088 

1  .07  7 

350  TO 

400 

1  030 

'  OOO 

560  TO 

620 

1  .08  2 

1  066 

600  TO 

670 

1.082 

1  067 

40O  TO 

440 

1  028 

1  OOO 

620  TO 

680 

1  .073 

1  062 

670  TO 

7  30 

1  .073 

1  062 

440  TO 

4  90 

1  025 

1  OOO 

680  TO 

740 

1.068 

1.059 

730  TO 

800 

1-068 

1.059 

490  TO 

530 

1  023 

1  .000 

740  PLUS 

1  .065 

1  059 

800  PLUS 

1.065 

1.059 

530  PLUS 

1  .022 

1  OOO 

i 

CHEDULE  C    CONTRACT  BENT  ANNUAL  ADJUSTMENT  FACTORS.  SECTION  8  HOUSING 

ASSISTANCE 

PAYMENTS  PROGRAMS  - 

BY  RENT  RANGE 

1 

N5 

p 

MSA  SEATTLE, 

MA 

PMSA  STAMFOTO.  CT 

PMSA  TACOMA.  ¥1 

I 

i 

1 

HIGHEST 

COST  UTILITY 

HIGHEST  COST 

UTILITY 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

UNDEP  S  230 

1  070 

1  04  3 

UNOEB  $  260     1.065 

1  .063 

UNDER  t  190 

1  070 

1  034 

1 

230  TO   290 

1  057 

1  04  1 

t    260  TO   320     1.093 

1.057 

$  190  TO   240 

1  057 

1  034 

T^ 

1 

290  TO   350 

1  05  3 

1  040 

%    320  TO   390     1 .090 

1  .052 

%    240  TO   290 

1  053 

1  033 

i 

350  TO   4  (0 

1  05  1 

1  037 

*  390  TO   450     1  047 

1  .047 

%    290  TO   340 

1  09  1 

1  032 

C- 

% 

410  TO   470 

1  04  7 

1  036 

$  450  TO   510     1.044 

1  .044 

»  340  TO   390 

1 

047 

1  030 

'-I 

% 

470  TO   530 

1  045 

1  028 

$  510  TO   580     1 .042 

1  041 

t  390  TO   430 

1 

04  5 

1  026 

•— 

% 

530  TO   580 

t  042 

1  .026 

t  580  TO   640     1 .039 

1  .039 

»  430  TO   480 

1 

04  2 

1  024 

t 

580  TO   640 

1  .037 

1.026 

$  640  TO   7  10     1.034 

1  033 

»  480  TO   530 

1 

037 

1  .023 

K 

t 

640  TO   700 

1  035 

«  026 

$  710  TO   770     1 .032 

1.031 

%    930  TO   580 

1 

039 

1  .023 

at' 

% 

700  PLUS 

1  033 

1.026 

t   770  PLUS       1.031 

f  .031 

$  580  PLUS 

1 

033 

1  .023 

p 

MSA  TRENTON. 

NJ 

PMSA  VALLEJO-FAIBFICLD-NAPA, 

CA 

PMSA  VANCOUVER 

WA 

< 

HIGHEST 

COST  UTILITY 

HIGHEST  COST 

UTILITY 

HIGHEST  COST 

UTILITY 

z 

1 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

UNDER  %    220 

1    087 

1  046 

UNDER  $250     1  137 

1.  112 

UNDER  t  170 

1  056 

1  020 

~ 

$ 

220  TO   270 

107  1 

1  046 

»  250  TO   320     1113 

1  102 

»  170  TO   220 

1  046 

1  ,020 

c 

% 

270  TO   330 

1  ,0€7 

1  043 

t  320  TO   380     1. 105 

1.095 

$  220  TO   260 

i  043 

1  020    1 

% 

330  TO   380 

'  0€3 

1  .04  2 

%    380  TO   440     1  .  100 

1  088 

%    260  TO   300 

1  040 

1  020 

% 

380  TO   440 

1  059 

1  039 

%    440  TO   510     1 .093 

1  .083 

S  300  TO   350 

1  030 

1  .020 

en 

t 

440  TO   490 

'  ,056 

1  .034 

$  510  TO   570     1.088 

1.077 

t    350  TO   390 

1.036 

1.018 

-^ 

t 

490  TO   540 

1  ,052 

1  .031 

$  570  TO   640     1.082 

1.067 

$  390  TO   440 

1  033 

1  .016 

% 

540  TO   600 

1  046 

1  030 

%    640  TO   700     1 .073 

1.062 

(  440  TO   480 

1  .030 

1  .018 

t 

600  TO   650 

1  04  3 

1  030 

S  700  TO   760     1.068 

1  .059 

%    480  TO   920 

1  .028 

1  .016 

~ 

\ 

650  PLUS 

1  04  1 

1  030 

$  760  PLUS       1 .065 

1.059 

%    520  PLUS 

1  026 

1  .016 

■i 

p 

MSA  VINELANO- 

MILLVILLE- 

BRIDGETON.  NJ 

MSA   WASHINGTON.  OC-MD-VA 

PMSA  WILMINGTON.  OE-NJ-MO 

V 

1 

HIGHEST 

COST  UTILITY 

HIGHEST  COST 

UTILITY 

HIGHEST  COST 

UTILITY 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

INCLUDED 

EXCLUDED 

? 

UNDER  t     200 

1  08  7 

1  04  4 

UNDER  »  220     1 .030 

1  OBO 

UNDER  $  210 

1  087 

1  053 

—J 

200  TO   250 

1  07  1 

1  044 

$  220  TO   280     1 .066 

1  066 

%    210  TO   270 

1  07  1 

1  .04  5 

250  TO   300 

1  ,067 

1  042 

$  280  TO   330     1.062 

1  .060 

t  270  TO   320 

1  .067 

1  .04  3 

f.^ 

300  TO   350 

t  063 

1  04  1 

»  330  TO   390     1.058 

1  059 

$  320  TO   370 

1  .063 

1  ,042 

^ 

350  TO   400 

1  .059 

1  .038 

$  390  TO   450     1.054 

1  .091 

$  370  TO   430 

1  059 

1  039 

—i 

400  TO   450 

1  056 

1.033 

%    450  TO   500     1.052 

1  .044 

$  430  TO   480 

1  056 

1  033 

;e: 

450  TO   500 

1  052 

1  030 

%    500  TO   560     1.048 

1  .04  1 

i    480  TO   930 

1  052 

1  .031 

i? 

500  TO   550 

1  ,046 

1  030 

»  560  TO   610     1 .043 

1  039 

»  530  TO   590 

1  046 

1  030 

^— 

550  TO   600 

1  .04  3 

1  030 

$  610  TO   670     1 .040 

1  .038 

»  590  TO   640 

1  04  3 

1  030 

^*- 

600  PLUS 

1  04  1 

1  030 

*  670  PLUS        1 .038 

1  038 

»  640  PLUS 

1 

04  1 

1  030 

■Ji 
09 

3 

a. 

» 

o' 

3 

SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  DEFINITIONS  OF  REGIONS  AND  METROPOLITAN  STATISTICAL  AREAS 


CQOC 


MEA  TITLE 


DCFIHITION 


NORTHEAST  CENSUS  REGION Connecticut,  Maine,  Masstchusetts.  Ncm  HMpshIre,  New  Jersey, 

New  Yort,  Pennsylvania,  Rhode  Island,  and  Vermont 

NORTH  CENTRAL  CENSUS  REGION Illinois,  Indiana,  Iowa,  Kansas,  Michigan,  MInnesoU,  Missouri. 

Nebraska,  North  Dakota,  Ohio,  South  DakoU,  and  Wisconsin 

SOUTH  CENSUS  REGION AlabaM,  Artansas,  Delaware,  District  of  Co1uit>1a,  Florida,  Georgia, 

Kentucky,  Louisiana,  Maryland,  Mississippi,  North  Carolina,  Oklahoaa, 
South  Carolina,  Tennessee,  Texas,  Virginia,  and  West  Virginia 
(Puerto  Rico  and  Virgin  Islands  use  South  Census  Region  factors) 

NEST  CENSUS  REGION Alaska,  Arizona,  California,  Colorado,  Hawaii,  Idaho,  MonUna,  Nevada, 

New  Mexico,  Oregon,  Utah,  Washington,  and  Uyoalng  (Guai  uses 
Nest  Census  Region  factors) 

80  AKRON,  OH  PMSA Portage  and  Suailt  Counties 

27S  ALTON-GRANITE  CIH,  IL  PMSA Jersey  (added),  and  Madison  Counties 

360  ANAHEIM-SMTA  ANA,  CA  PMSA Orange  County 

380  ANCHORAGE,  AK  MSA Anchorage  Borough 

440  ANN  ARBOR,  MI  PMSA Washtenaw  County 

520  ATLANTA,  GA  MSA Barrow  (added).  Butts,  Cherokee,  Clayton,  Cobb,  CoweU  (added),  De  Kalb, 

Douglas,  Fiiyette,  Forsyth,  Fulton,  Gwinnett,  Henry,  Newton,  Paulding, 

Rockdale,  Spaldlna  (added),  and  Walton  Counties 

620  AURORA-aCIN.  IL  PMSA Kane  and  Kendall  (added)  Counties 

720  BALTIMORE,  MD  MSA Anne  Arundel,  Baltlwre,  Carroll,  Hartford,  Howard,  Queen  Anne's  (added) 

Counties,  and  Baltlaore  City 

845  BEAVER  COUNTY,  PA  PMSA Beaver  County 

875  BERGEN-PASSAIC,  NJ  PMSA Bergen  and  Passaic  Counties 

1120  BOSTON,  MA  PMSA BRISTOL  COUNTY,  MA  (part):    Mansfield  town  (added),  Norton  twn,  and 

RaynhM  town  (added) 

ESSEX  COUNTY,  MA  (part):    Lynn  city,  Lynnfleld  town,  Hahant  twn,  and 

Saugus  town 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  DEFINITIONS  OF  REGIONS  AND  METROPOLITAN  STATISTICAL  AREAS 


cooc 


AREA  TITie 


1120  BOSTON.  NA  PMSA  (continued). 


112S  BOULDCR'LONGMONT.  CO  PHSA... 

1145  BRAZORIA,  IX  PMSA 

1160  BRIDGEPORT-MILFORD,  CT  PMSA. 


DEFINITION 


.mOOLESn  COUNTY,  MA  (part):    Acton  town,  Arlington  town,  Ashland 
town,  Ayer  town  (added),  Bedford  town,  Belaont  town,  Boxborough  town, 
Burlington  town,  Cai*r1dge  city*  Carlisle  town.  Concord  town,  Efcrett 
city.  Franlnghw  town,  Groton  town  (added),  Holllston  town,  Hopklnton 
town  (added),  Hudson  town  (added),  Lexington  town,  Lincoln  town,  Littleton 
town  (added).  Maiden  city.  Marlborough  city  (added),  Maynard  town  (added), 
Medford  city*  Melrose  city*  Natick  town,  Newton  city*  North  Reading  town, 
Reading  town,  Sherbom  town,  Shirley  town,  Soaenrllle  city,  Stonehaa  town. 
Stow  town  (added),  Sudbury  town,  Townsend  town,  Makefleld  town,  Malthaa 
city,  Uatertown  town,  Uayland  town,  Meston  town,  Nllalngton  town, 
Winchester  town,  and  Moburn  city 

NORFOU  COUNTY,  MA  (part):     BelllnghaN  town,  Bralntree  town,  Brookllne 
town.  Canton  town,  Cohasset  town,  Dedhan  town,  Dover  town,  Foxborough 
town,  Franklin  town,  Holbrook  town,  Medfleld  town,  Medway  town. 
Minis  town,  Milton  town.  Needhan  town,  Norfolk  town.  Nonfood  town, 
Quincy  city*  Randolph  town,  Sharon  town,  Stoughton  town,  Malpole  town, 
Mellesley  town,  Uestwood  town,  Uey«outh  town,  and  Hrenthaa  town 
PLYMOUTH  COUNTY,  MA  (part):    Carver  town  (added),  Duxbury  town, 
Hanover  town,  Hanson  town,  Hlngha*  town,  Hull  town,  Kingston  town, 
Lakevllle  town,  Marshfleld  town,  Middleborough  town  (added),  Norwell 
town,  PcMbroke  town,  P1y«outh  town  (added),  Plyapton  town  (added), 
Rockland  town,  and  Scltuate  town 

SUFFOLK  COUNTY,  MA:    Boston  city.  Chelsea  city.  Revere  city*  and 
Minthrop  town 

MORCESTER  COUNH,  MA  (part):     Berlin  town,  Bolton  town  (added). 
Harvard  town  (added),  Hopedale  town  (added),  Lancaster  town  (added), 
Mendon  town  (added),  Mllford  town  (added),  Southborough  town  (added), 
and  Upton  town 
•Boulder  County 
.Brazoria  County 

.FAIRFIELD  COUNH,  CT  (part):    BHdgeport  city*  Easton  town,  Fairfield 
town,  Monroe  town,  Shelton  city*  Stratford  town,  and  TnMbull  town 
NEW  HAVEN  COUNTY,  CT  (part):     Ansonia  city  (added).  Beacon  Falls  town, 
Derby  city,  Mllford  city,  Oxford  town  (added),  and  Seymur  town  (added) 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT 

COOe                      AREA  TITLE 

1200  BROCKTON.  NA  PNSA....e 

FACTORS  -  DEFINITIONS  OF  REGIONS  AND  METROPOLITAN  STATISTICAL  AREAS 

DEFINITION 
....BRISTOL  COUNTY.  MA  (Dart)*     Easton  town 

a. 

1280  BUFFALO.  NT  PMSA 

NORFOU  COUNTY,  HA  (part):    Avon  town 

PLYMOUTH  COUNn,  MA  (part):     Ablngton  torn,  BHd9Mat«r  town,  Brockton 
city.  East  Brldgtiiator  town,  Halifax  town,  Nest  Bridgewater  town,  and 
MhltMn  town 

1 

09 

a 

1600  CHICAGO.  IL  PMSA 

■  ...Cook.  DuPaM.  and  Wcltennr  Caunt1#t 

1640  CINCINNATI,  OH-KT-IN  1 
1680  aEVELAND.  OH  PMSA... 

iNSA 

. ...Clorvont.  Haallton.  and  Harr«n  Caunt1#t.  (M.  Room.  Cxai^icll     mni  tmnttut 

< 

Counties,  KY,  and  Dearborn  County,  IN 

s 

1920  DALLAS,  TX  PMSA 

1... Collin.  Dallas.  Denton.  Elllf.  Kaufaan.  and  Rockwall  Countlei 

:7 

1930  DANBURY.  CT  PMSA 

....FAIRFIELD  COUNTY.  CT  (oart):  Bethel   town.  Brookfleld  tovn.  Danbwrv  citv 

2060  DENVER.  CO  PMSA 

New  Fairfield  town,  Newtown  town,  Redding  town,  Ridgtfleld  town  (added), 
and  Shenaan  town  (added) 

LITCHFiaO  COUNTY,  CT  (part):     Bridgewater  town  (added)  and  New  Mllford 
town 
....Adan.  Araoahoe.  Denver.  Doualas.  and  Jefferson  Counties  (Cllnln 

CO 

1 

3* 

2160  DETROIT.  MI  PNSA 

County  deleted) 
....LaDecr.  Llvlnoston.  Maco^.  Monroe.  Oakland.  St.  Clair,  and  Navne 

CO 

228S  EAST  ST.  L0UIS-BELLEV1 
2680  FORT  LAUDERDALE- H0LLT1 
FL  PMSA 

ILLE.  IL  PMSA 

Counties 
....Clinton  and  St.  Clair  Counties 

03 

lOOO-POMPANO  BEACH 

aimin  il  r.miiitv 

3 

3* 

2800  FORT  WORTH-ARLINGTON, 
2920  GALVESTON-TEXAS  CIH, 
2960  GARY-HAmOND,  IN  PMSA 
3200  HAMILTON-MIDOLETOWN,  1 
3320  HONOLULU.  HI  MSA 

TX  PMSA 

....Johnson.  PaHier.  and  Tarrant  Counties  (Hood  and  Ulse  Counties  deleted) 

■s] 

TX  PMSA 

....Galveston  County 

....Lake  and  Porter  Counties 

g 

W  PMSA 

....Butler  County 

^^ 

....Honolulu  County 

90 

c 

3360  HOUSTON.  TX  PMSA 

....Fort  Bend.  Harris.  Liberty.  MontooMenr  aitd  Nailer  Counties 

n 

3640  JERSEY  CIH,  NJ  PMSA. 
3690  JOLIET.  IL  PMSA 

> . . .Hudson  County 

a 

....Grundy  (added)  and  Will  Counties                                                              •> . 

3 

3755  KANSAS  CITY,  KS  PMSA. 
3760  KANSAS  CIH,  MO  PMSA. 
3800  KENOSHA.  HI  PMSA 

....Johnson.  Leavenworth  (added).  Miaul  (added),  and  Nyandotte  Counties  ^ 

73 

....Cass.  Clav.  Jackson.  Lafavette  (added).  Platte  and  Rav  Counties  i/ 

n 

X 

....Kenosha  Countv 

c 

c' 

3 

SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  DEFINITIONS  OF  REGIONS  AND  METROPOLITAN  STATISTICAL  AREAS 
MEA  TITLE  DEFINITION 


I 
CODE 


3965 
4160 


4440 
44«0 
4560 


sooo 

5015 
5060 
5120 

5190 
5350 


5380 
5600 

5640 
5700 
5760 

5775 


LAKE  COUNTT,  IL  PMSA Lake  County 

LAWRENCE-HAVERHILL,  MA-NH  PMSA ESSEX  COUNTY.  MA  (part):    fmsbufj  torn.  Andover  town,  Boxford  torn, 

Georgetown  town,  Groveland  town,  Haverhill  city,  Lawrence  city, 
MerrlMc  town,  Methuen  town,  Newbury  town  (added),  Newburyport  city 
(added).  North  Andover  town,  Salisbury  town,  and  Nest  Newbury  town 
ROCKINGHAM  COUNTY,  NH  (part):    Atkinson  town,  Brentwood  town  (added), 
Danville  town  (added),  Derry  town.  East  Kingston  town  (added). 
Hvipstead  town,  Kinoston  town,  Newton  town.  Plalstow  town,  Saici  town, 
Sandown  town  (added),  Seabrook  town  (added),  and  Nlndhan  town 

LORAIN-aYRIA,  OH  PMSA Lorain  County 

LOS  ANGELES-LONG  BEACH,  CA  PMSA Los  Angeles  county 

LOHELL,  MA-NH  PMSA MIDDLESEX  COUNTY,  MA  (part):     BllleHca  town,  Chelsford  town,  Oracut 

town,  Dunstable  town  (added),  Lowell  city,  Pepperell  town  (added), 
Tewksbury  town,  Tyngsborough  town,  and  Mestford  town 
HILLSBOROUGH  COUNH,  NH  (part):     Pelhaa  town 

MIAMI-HIALEAH,  a  PMSA Dade  County 

MIOOLESEX-SOICRSET-HUNTERDON,  NJ  PMSA Hunterdon  (added),  Middlesex,  and  Sowrset  Counties 

MILWAUKEE,  WI  PMSA Milwaukee,  Ozaukee,  Washington,  and  Waukesha  Counties 

MINNEAPOLIS- ST.  PAUL,  NI-WI  MSA Anoka,  Carver,  Chisago,  Dakota,  Hennepin,  Isanti  (added),  RaK«y,  Scott. 

Washington,  and  WHght  Counties,  m,  and  St.  Croix  County,  WI 

MOINMITH-XEAN,  NJ  PMSA Monmuth  and  Ocean  (added)  Counties 

NASHUA,  NH  PMSA HILLSBOROUGH  COUNTY,  NH  (part):    Airiierst  town,  Brookllne  town  (added). 

Hollls  town  (added),  Hudson  town,  Litchfield  town  (added).  MerrlMck  town, 

Mllford  town,  Mont  Vernon  town  (added).  Nashua  c1^.  and  Wilton  town 

(added) 

RXKINGHAM  COUNTY,  NH  (part):    Londonderry  town 

NASSAU-SUFFOU.  NY  PMSA Nassau  and  Suffolk  Counties 

NEW  YORK.  NY  PMSA Bronx,  Kings,  New  York,  Putnaa,  Queens,  Richaond,  Rockland,  and 

Westchester  Counties 

NEWARK,  NJ  PMSA Essex,  Morris,  Sussex  (added),  and  Union  Counties 

NIAGARA  FALLS,  NY  PMSA Niagara  County 

NORWALK,  CT  PMSA FAIRFiaO  COUNTY,  CT  (part)i    NorvaU  cl^y*  Weston  town,  Westport  twn. 

and  Wilton  town 

OAKLAND,  CA  PMSA Ala«eda  and  Contra  CosU  Counties 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  DEFINITIONS  Of  REGIONS  AND  METROPOLITAN  STATISTICAL  AREAS 


cooc 


MEA  TITIE 


DEFINITION 


5950  OMNGE  COWTI,  NT  PMSA Orangt  County 

6000  OXNARO-VEmiRA,  CA  PMSA Ventura  County 

6160  PHILADELPHIA,  PA-NJ  PMSA Bucks,  Chester,  Delaware,  MontgoMry,  and  PhllatfelpMa  Counties,  PA, 

Burlington,  Caaden,  and  Gloucester  Counties,  NJ 

6280  PinSBURGH,  PA  PMSA Alleghery,  Fayette  (added),  Washington,  and  Uestmreland  Counties 

6440  PORTLAND,  OR  PMSA ClackaMs,  MultnoaMh,  Washington,  and  YaMhIII  (added)  Counties 

6600  RACINE,  WI  PMSA Racine  County 

6780  RIVERSIDE-SM  BERNARDINO,  CA  PMSA Riverside  and  San  Bernardino  Counties 

7040  ST.  LOUIS,  MO-IL  PMSA Franklin,  Jefferson,  St.  Charles,  and  St.  Louis  Counties,  MO,  St.  Louis 

dtyt  MO,  and  Monroe  County*  IL 
7090  SALEM-GLOUCESTER,  MA  PMSA ESSEX  COUNTY,  MA  (part):    Beverly  city.  Danvers  towi,  Essex  tOMi  (added), 

Gloucester  city  (added),  Havllton  town,  Ipswich  town  (added),  Manchester 

I  town,  Mart>1ehead  town.  Middleton  town,  Peabody  city*  Rockport  town 

(added),  Rowley  town  (added),  Saica  city.  Swaapscott  town,  Topsfleld 
town,  and  Wenhaa  town 

7320  SAN  DIEGO,  CA  MSA San  Diego  County 

7360  SAN  FRANCISCO,  CA  PMSA «....MaHn,  San  Francisco,  and  San  Mateo  Counties 

7400  SAN  JOSE,  CA  PMSA SanU  Clara  County 

7485  SANTA  CRUZ,  CA  PMSA Santa  Cruz  County 

7500  SANTA  ROSA-PETM.UMA,  CA  PMSA SonoM  County 

7560  SCRANTON-MILKES-BARRE,  PA  MSA ColuiAla  (added),  Lackawanna,  Luzerne,  Monroe,  and  Wyoalng  (added) 

Counties 

7600  SEATTLE,  HA  PMSA King  and  Snohoalsh  Counties 

8040  STAIFORD,  CT  PMSA FAIRFIELD  COUNTY,  CT  (part):     DaHen  town,  Greenwich  town.  Hew  Canaan 

town,  and  Stafford  city 

8200  TACOMA,  UA  PMSA Pierce  County 

8480  TRENTON,  NJ  PMSA Mercer  County 

8720  VALLEJO-FAIRFiao-NAPA.  CA  PMSA Napa  and  Solano  Counties 

8725  VANCOUVER,  WA  PMSA Clark  County.  UA 

8760  VINELANO-MILLVILLE-BRIDGETON,  NJ  PMSA Cuiri>er1and  County 

8840  WASHINGTON,  DC-MD-VA  MSA District  of  Coluiftia,  Calvert  (added),  Charles,  Frederick  (added), 

Montgoaery,  and  Prince  George's  Counties,  Pf),  Arlington,  Fairfax,  Loudoun, 
f  Prince  Wllflaa,  and  SUfford  (added)  Counties,  VA,    Alexandria,  Fairfax, 

Falls  Church,  Manassas,  and  Manassas  Park  cities,  VA 
9160  WILMINGTON,  DE-NJ-MD  PMSA New  Castle  County.  DE,  Salea  County,  NJ,  and  Cecil  County.  PQ 

2/  The  Kansas  City,  MO-KS  MSA  definition  will  be  used  for  the  next  Fair  Market  Rent  and  Adjustment  Factor  updates. 

iFR  Doc  85-7099  Filed  3-26-«5;  8:45  am) 
BILLING  CODE  4210-27-C 
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12012        Federal  Register  /  Vol.  50.  No.  59  /  Wednesday.  Mdrrh  27,  1985  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

IT.  0.8017] 

Internal  Revenue  Practice;  Income 
Tax;  Taxable  Years  Beginning  After 
Deceml>er  31,  1953;  OMB  Control 
Numt>ers  Under  ttie  Paperwork 
Reduction  Act;  Addition  to  Tax  for  a 
Substantial  Understatement  of  Liability 

AGENCY:  intern  il  Revenue  Service. 

Trt'dsury 

ACTION:  Final  regulations. 


SUMMARY:  This  document  contains  final 

rt,'guliition.s  rcl.itinj;  to  the  addition  to 
tr!\  imposed  in  the  ra.se  of  a  substantia] 
understatement  of  income  tax.  Changes 
t.i  the  apphcable  law  were  made  by  the 
i'.ix  Equity  and  Fiscal  Responsibility 
Act  of  WH2.  The  regulations  affect  all 
taxpayers  that  are  subject  to  the  income 
tax  and  provide  them  with  guidance 
concerning  the  addition  to  tax. 
DATES:  The  regulations  apply  to  returns 
due  after  December  31.  1982  (determined 
without  regard  to  extensions  of  the  time 
for  filing)  and  are  effective  after 
December  31.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fwan  D  Puri^iss  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue,  .\W.,  VV.ishington. 
DC.  20224.  Attention;  CC:IJ^:T  (I.R-277- 
84)   (2021  566-32.38  (not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1)  under  section  6661  of  the  Internal 
Revenue  Code  of  1954  and  a  conforming 
amendment  to  26  CFR  Part  602.  The 
amendments  are  issued  under  the 
authority  contained  in  section  7805  of 
the  Intern. il  Revenue  Code  of  1954  (68A 
Stat.  917.  26  U.S.C.  7805). 

Section  6661  was  added  to  the  Code 
by  section  323  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  (Pub  L 
97-248:  96  Stat.  613).  and  imposes  an 
addition  to  tax  in  an  amount  equal  to 
ten  percent  of  a  substantial 
understatement  of  mc  ome  tax.  On 
March  15.  1983.  proposed  regulations 
under  section  6661  we.'-e  published  in  the 
Federal  Register  (48  FR  10*)02).  Public 
comments  were  received  on  a  number  of 
issues  and  a  public  hearing  was  held  on 
!u!y  12.  1983.  After  consideration  of  the 
public  comments,  and  the  statements  at 
the  public  heanng,  the  proposed 


regulations  are  adopted  as  revised  by 
this  Treasury  decision.  The  public 
comments  and  changes  made  to  the 
proposed  regulations  are  discussed  in 
the  immediately  following  parts  of  this 
preamble. 

Computation  of  Penalty 

Section  714(h)(3)  of  the  Tax  Reform 
Act  of  1984  (Pub.  L.  98-369:  98  Stat.  962) 
amended  section  6661(b)(2)(A)(ii)  to 
provide  that  the  am.ount  of  tax  shown  on 
the  return  is  reduced  by  any  rebate. 
Accordingly,  the  rules  relating  to  the 
computation  of  the  penalty  have  been 
revised  to  reflect  this  reduction  in  tax 
shown. 

Carryovers  and  Carrybacks 

Some  comments  objected  to  the 
application  of  the  penalty  to  carryovers 
from  taxable  years  before  the  effective 
date  of  section  6661  that  are  taken  into 
account  after  the  effective  dale. 
Although  the  Treasury  Department 
believes  that  the  application  of  the 
penalty  to  such  carryovers  is  consistent 
with  the  statute,  it  has  determined  that 
waiver  of  the  penalty  attributable  to 
carryover  items  arising  before  the 
effective  date  of  the  section  is 
appropriate  because  of  the  difficulty 
taxpayers  might  have  in  identifying  such 
items.  Accordingly,  the  Treasury 
decision  provides  in  §  1.6661-2(d)(2)(iv) 
that  an  understatement  will  not  be 
increased  by  carryovers  from 
preeffective  date  taxable  years. 

A  number  of  other  comments 
indicated  that  the  proposed  regulations 
are  unclear  regarding  the  effect  of 
section  6661  on  a  carryback  to  a  taxable 
year  before  the  effective  date  of  the 
section.  Section  1.6661-l(b)  of  the 
regulations  provides  that  the  penalty 
does  not  apply  to  amended  returns  if  the 
due  date  of  the  return  to  which  the 
amended  return  relates  is  before 
January  1,  1983.  Thut.  the  penalty  does 
not  apply  to  a  carryback  claimed  on  an 
amended  return  unless  section  6661 
applies  to  the  original  return  for  the 
taxable  year. 

The  Treasury  decision  also  makes  a 
clarifying  change  to  the  carryover  rule, 
The  carryover  rule  now  provides  that  a 
carryover  is  treated  as  a  carryback  if 
such  carryover  was  created  by  reason  of 
carrybacks  from  a  year  subsequent  to 
the  year  of  the  understatement.  This  rule 
is  consistent  with  the  general  rule  that 
carrybacks  are  not  taken  into  account  to 
reduce  or  eliminate  a  penalty. 

Authorities  I 

The  proposed  regulations  provided  a 
list  of  authorities  to  be  used  in  making 
the  substantial  authority  determination. 
Se\  eral  comments  expressed  the  view 


that  the  list  is  too  narrow  and  provided 
suggestions  for  expansion.  The  Treasury 
Department  examined  the  suggested 
additions  and  concluded  that  floor 
Statements  by  the  managers  of  a  bill 
prior  to  enactment  were  sufficiently 
analogous  to  other  acceptable 
authorities  to  warrant  inclusion  on  the 
list  of  authorities.  In  addition,  technical 
advice  memoranda  and  revenue  agent's 
reports  relating  to  a  taxpayer  are 
generally  treated  as  substantial 
authority  with  respect  to  that  taxpayer. 

On  the  other  hand,  the  Treasury 
decision  adds  "actions  on  decision"  and 
descriptions  of  statutes  prepared  after 
enactment  (such  as  "General 
Explanations"  prepared  by  the  Staff  of 
the  Joint  Committee  on  Taxation)  to  the 
list  of  expressions  of  opinion  that  are 
not  considered  authorities.  As  with 
other  expressions  of  opinion  that  are  not 
considered  authorities  under  the 
regulations,  the  authorities  underlying 
actions  on  decisions  and  "General 
Explanations"  may  give  rise  to 
substantial  authority. 

Finally,  the  Treasury  decision 
provides  that  proposed  regulations  are 
not  authority  for  purposes  of  section 
6661.  Therefore,  a  position  expressed  in 
a  proposed  regulation  is  not  authority 
either  for  or  against  the  tax  treatment  of 
an  item.  Because  the  Treasury 
Department  believes  taxpayers  should 
not  be  subject  to  a  penalty  if  the  tax 
treatment  of  an  item  is  supported  by  a 
proposed  regulation,  however,  the 
Treasury  decision  provides  in  §  1.6661- 
6{bl  that  reliance  on  a  proposed 
regulation  ordinarily  will  constitute 
reasonable  cause  and  good  faith.  Thus, 
waiver  of  the  penalty  will  be 
appropriate  in  the  case  of  taxpayers 
relying  on  proposed  regulations. 

Issues  of  Fact 

The  proposed  regulations  required, 
but  did  not  explain  how  to  determine, 
substantial  authority  for  issues  of  fact. 
Some  comments  expressed  the  view  that 
substantial  authority  for  issues  of  fact 
was  not  required  by  the  statute  and  not 
contemplated  by  its  legislative  history. 
Other  comments  suggested  that 
reasonable  reliance  on  certain  factual 
information  (for  example,  information  in 
a  corporation's  financial  books  and 
records)  ought  to  constitute  substantial 
authority. 

In  response  to  these  comments,  the 
Treasury  decision  deletes  the  reference 
to  substantial  authority  for  issues  of  fact 
and  provides  additional  guidance 
concerning  the  circumstances  in  which 
any  penalty  attributable  to  a  factual 
error  will  be  waived. 
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Evaluation  of  Authorities 

The  proposed  regulations  provided 
that  the  substantial  authority 
determination  requires  a  comparison  of 
the  weight  of  the  authorities  supporting 
a  position  with  the  weight  of  authorities 
contrary  to  the  position.  Some 
comments  suggested  that  any 
unreversed  court  opinion  supporting  the 
taxpayer's  position  should  be 
substantial  authority  regardless  of 
contrary  court  opinions.  The  Treasury 
Department  believes  this  suggestion  is 
inconsistent  with  the  legislative  history 
of  section  6661,  which  clearly 
anticipates  a  comparative,  qualitative 
test.  To  reflect  the  qualitative,  rather 
than  quantitative,  nature  of  the 
substantial  authority  determination,  the 
examples  relating  to  determination  of 
substantial  authority  that  were 
contained  in  the  proposed  regulations 
have  been  deleted.  The  deletion  of  these 
examples  does  not  signify  any  change  in 
the  Treasury  Department's  position  that 
substantial  authority  is  a  comparative 
test.  Rather,  the  examples  were  deleted 
solely  because  they  did  not  illustrate  the 
qualitative  nature  of  the  analysis 
required  in  determinations  of 
substantial  authority. 

The  proposed  regulations  also 
provided  that  the  taxpayer's  residence 
in  a  particular  judicial  jurisdiction 
would  not  be  taken  into  account  in  the 
substantial  authority  determination. 
Several  comments  argued  that  a  court 
would  not  follow  such  a  rule  in  its 
analysis  of  the  treatment  of  an  item. 
Although  the  Treasury  Department 
believes  that  jurisdictional  neutrality  is 
appropriate  as  a  general  rule  for 
purposes  of  section  6661,  it  is  persuaded 
that  taxpayers  should  be  able  to  rely  on 
controlling  precedents  in  their 
jurisdictions. 

Accordingly,  the  Treasury  decision 
provides  that  a  taxpayer  has  substantial 
authority  for  a  position  supported  by 
controlling  precedent  of  a  United  States 
Court  of  Appeals  to  which  the  taxpayer 
has  a  right  of  appeal. 

When  Substantial  Authority  Determined 

Some  comments  objected  to  the  rule 
contained  in  the  proposed  regulations 
that  substantial  authority  is  determined 
as  of  the  time  of  filing  the  return.  These 
comments  suggested  that  the  rule  is 
contrary  to  the  statute,  which  provides 
for  a  reduction  of  the  understatement  if 
there  "is  or  was"  substantial  authority 
for  the  tax  treatment  resulting  in  the 
understatement.  Most  of  these 
comments  interpreted  the  word  "is"  to 
mean  a  time  subsequent  to  filing,  and 
the  word  "was"  to  mean  the  time  of  the 
filing.  Two  comments  interpreted  the 


word  "is"  to  refer  to  the  time  of  filing, 
and  the  word  "was"  to  refer  to  a  time 
before  filing. 

The  Treasury  Department  believes  the 
latter  interpretation  is  more  consistent 
with  the  purpose  of  section  6661,  which 
is  to  "assure  that  taxpayers  who  take 
highly  aggressive  filing  positions  are 
penalized  while  those  who  endeavor  in 
good  faith  to  fairly  self-assess  are  not 
penalized."  H.R.  Rep.  No.  97-760.  97th 
Cong..  2d  Sess.  575  (1982).  Consistent 
with  this  intention,  the  applicability  of 
section  6661  should  be  determined  on  or 
before  the  date  the  return  is  filed. 
Accordingly,  the  Treasury  decision 
provides  that  substantial  authority 
exists  if  there  is  substantial  authority  on 
the  date  the  return  is  filed  or  there  was 
substantial  authority  on  the  last  day  of 
the  taxable  year  to  which  the  return 
relates.  This  rule  also  will  lessen  the 
administrative  burden  for  taxpayers  and 
tax  return  preparers  who,  under  the 
proposed  regulations,  would  have  been 
required  to  determine  whether 
substantial  authority  exists  on  the  date 
the  return  was  filed. 

Disclosure 

Most  comments  objected  to  the 
proposed  rules  relating  to  disclosure  in  a 
separate  captioned  statement  attached 
to  the  return.  The  comments  generally 
indicated  that  these  rules  are 
inconsistent  with  the  statute. 

As  a  general  matter,  the  Treasury 
Department  believes  that  it  has 
regulatory  authority  to  provide  for 
disclosure  in  a  separate  captioned 
statement.  Moreover,  a  separate 
captioned  statement  is  not  the  only 
permissible  disclosure  method.  Although 
the  regulations  do  not  provide 
assurances  concerning  the  adequacy  of 
alternative  disclosure  methods,  such 
alternative  methods  will  not  be 
considered  inadequate  solely  because 
they  are  not  specifically  described  in  the 
regulations.  In  this  connection,  the 
proposed  regulations  provided  that 
disclosure  in  the  form  described  in  the 
regulations  would  "generally"  be 
adequate.  The  Treasury  decision 
eliminates  the  suggestion  that  such  a 
disclosure  statement  might  be 
inadequate  in  any  case  by  deleting  the 
word  'generally." 

Some  comments  suggested  that 
disclosure  should  be  adequate  for 
purposes  of  section  6661  if  it  satisfies 
the  standard  of  section  6501(e)  (the  six- 
year  statute  of  limitations).  This 
suggestion  was  not  adopted  because 
sections  6501(e)  and  6661  prescribe 
different  disclosure  requirements. 
Section  6501(e)  requires  disclosure  only 
of  the  nature  and  amount  of  the  item 
while  section  6661  requires  disclosure  of 


the  relevant  facts  affecting  the  item's  tax 
treatment. 

Finally,  the  proposed  regulations 
included  a  rule  authorizing  the 
Commissioner  to  prescribe  by  revenue 
procedure  the  circumstances  in  which 
information  provided  on  the  return  or  in 
an  attached  schedule  is  adequate 
disclosure  for  purposes  of  section  6661. 
The  Treasury  decision  adopts  this  rule 
without  change.  Moreover,  the 
Commissioner  has  in  fact  issued 
revenue  procedures  describing  the 
circumstances  in  which  disclosure  may 
be  made  on  the  return  or  in  an  attached 
statement  and  encourages  comments  on 
additional  circumstances  in  which 
disclosure  on  the  return  will  be 
considered  adequate. 

Entities 

The  proposed  regulations  provided 
that  disclosure  with  respect  to  pass- 
through  Items  (for  example,  items 
attributable  to  a  partnership)  is  to  be 
made  at  the  entity  level  Any  penalty 
with  respect  to  a  pass-through  item  was 
automatically  waived,  however,  if  the 
taxpayer,  rather  than  the  pass-through 
entity,  made  adequate  disclosure  with 
respect  to  the  item.  Some  comments 
objected  to  the  imposition  and 
subsequent  waiver  of  the  penalty  under 
such  circumstances.  The  Treasury 
decision  provides  that  disclosure  by  the 
taxpayer  is  taken  into  account  in 
computing  the  amount  of  an 
understatement  in  the  same  manner  as 
disclosure  regarding  items  other  than 
pass-through  items.  Accordingly,  the 
automatic  waiver  applicable  to 
adequately  disclosed  pass-through  items 
is  deleted. 

The  Treasury  decision  also  changes 
the  rule  relating  to  pass-through  tax 
shelter  items.  The  proposed  regulation.^ 
required  the  entity  t«  form  the 
"reasonable  belief  that  the  tax 
treatment  of  the  item  was  more  likely 
than  not  the  proper  treatment.  Several 
comments  argued  that  the  use  of  the 
word  "taxpayer"  in  the  statute  meant 
that  the  person  paying  the  tax  with 
respect  to  pass-through  items,  rather 
than  the  entity,  could  form  the 
reasonable  belief.  Accepting  this 
criticism,  the  Treasury  decision  requires 
the  taxpayer  to  form  the  requisite 
reasonable  belief  and  provides,  in 
essence,  that  the  reasonable  belief  of  the 
entity  will  be  imputed  to  the  taxpayer. 

Under  the  proposed  regulations,  only 
partnerships,  S  corporations  and  trusts 
were  treated  as  pass-through  entities  for 
purposes  of  section  6661.  The  Treasury 
decision  expands  this  list  to  include 
estates,  regulated  investment 


companies,  and  real  estate  investment 
trusts. 

Waiver 

The  proposed  regulations  provided  for 
an  automatic  waiver  of  the  penalty  in 
the  case  of  tax  shown  or  adequate 
disclosure  made  on  a  qualified  amended 
return.  The  Treasury  decision  retains 
this  automatic  waiver,  but  makes  a 
clarifying  change  in  response  to  a 
number  of  public  comments.  The  final 
r;>gMia!ions  specifically  provide  that  the 
entire  penalty  will  be  waived  if  there 
would  have  been  no  substantial 
understatement  but  for  the  items 
qualifying  for  automatic  waiver.  Other 
changes  to  the  waiver  provisions  are 
discussed  in  the  portions  of  this 
preamble  relating  to  issues  of  fact  and 
entities. 

Other  Comments 

A  number  of  minor  changes  were 
made  in  response  to  public  comments.  In 
addition,  other  suggested  changes  were 
considered  and  rejected  because  they 
were  inconsistent  with  the  statute, 
unnecessary,  or  would  make  the 
regulations  too  complex. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291.  Therefore,  a  Regulatory 
Impact  Analysis  is  not  required. 
Although  a  notice  of  proposed 
rulemaking  soliciting  public  comments 
was  issued,  the  Internal  Revenue 
Service  concluded  when  the  notice  was 
issued  that  the  regulations  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  regulations  are  nut  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  fi| 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ewan  D.  Purkiss  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However.  pers:;nnel 
from  other  offices  of  the  interna! 
Revenue  Service  and  Treasury 
Department  participated  in  developing 


the  regulations,  on  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  §§  1.6654-7—1.6696-1 

Income  taxes.  Administration  and 
procedure.  Penalties,  Additions  to  tax. 

26  CFR  Part  602 

OMB  control  numbers  under  the 
Paperwork  Reduction  Act,  Reporting 
and  Recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Parts  1  and  602 

are  amended  as  follows: 

Income  Tax  Regulations 
PART  1— {AMENDED] 

Paragraph  1.  The  following  new 
§§  1.661-1  through  1.661-6  are  added 
immediately  after  §  1.6655-5: 

§1.6661-1     Addition  to  tax  In  tt>«  case  Of  a 
substantial  understatement  of  tax  liability. 

(a)  In  general.  Section  6661  imposes 
an  addition  to  tax  (penalty)  for  an 
understatement  of  tax  liability  that 
constitutes  a  substantial  understatement 
of  income  tax.  This  section  prescribes 
the  effective  date  of  the  penalty.  The 
manner  of  computing  understatements 
subject  to  the  penalty  is  set  forth  in 

§  1.6661-2.  The  definition  of  "substantial 
authority"  is  set  forth  in  §  1.6661-3. 
Rules  concerning  the  adequacy  of 
disclosure  are  set  forth  in  §  1.6661-4, 
The  treatment  of  "tax  shelters"  is 
provided  in  §  1.6661-5.  The 
circumstances  in  which  the  penalty  may 
or  will  be  waived  by  the  Commissioner 
are  set  forth  in  §  1.6661-6. 

(b)  Effective  date  The  penalty  under 
section  6661  applies  to  returns  the  due 
date  (determined  without  regard  to 
extensions  of  the  time  for  filing)  of 
which  is  after  December  31,  1982.  The 
penalty  does  not  apply  to  amended 
returns,  so-called,  if  the  due  date  for  the 
return  to  which  the  amended  return 
relates  (determined  without  regard  to 
extensions)  is  before  January  1, 1983. 

§  1.6661-2     Computation  of  penalty; 
meaning  of  terms. 

(a)  Amount  of  penalty.  If  there  is  a 
substantial  understatement  of  income 
fax  for  a  taxable  year  (as  defined  in 
paragraph  (b)  of  this  section),  section 
6661  imposes  a  penalty  equal  to  10 
percent  of  the  understatement  of  tax 
liability. 

(b)  Substantial  understatement.  The 
term  "substantial  understatement" 
means  an  understatement  (as  defined  in 
paragraph  (c)  of  this  section)  that 
exceeds  the  greater  of — 


(1)  10  percent  of  the  tax  required  to  be 
shown  on  the  return  for  the  taxable  year 
{as  defined  in  paragraph  (d)(4)  of  this 
section);  ox 

(2)  $5,000  (§10,000  in  the  case  of  a 
corporation  other  than  an  S  corporation 
(as  defined  in  section  1361(a)(1))  or  a 
personal  holding  company  (as  defined  in 
section  542)). 

(c)  Understatement.  The  term 
"understatement"  means  the  excess  of — 

(1)  The  amount  of  tax  required  to  be 
shown  on  the  return  for  the  taxable  year 
(as  defined  in  paragraph  (d)(4)  of  this 
section),  over 

(2)  The  amount  of  tax  shown  on  the 
return  for  the  taxable  year  (as  defined  in 
paragraph  (d)(2)  of  this  section),  reduced 
by  any  rebate  (as  defined  in  paragraph 
(d)(3)  of  this  section). 

(d)  Determination  of  amounts — (1) 
Amount  of  tax.  For  purposes  of  section 
6661,  the  amount  of  tax  is  the  amount  of 
tax  imposed  by  Subtitle  A  of  the  Code. 

(2)  Ta.x  shown  on  return.  For  purposes 
of  section  6661,  the  amount  of  tax  shown 
on  the  return  for  the  taxable  year  is 
determined  with  the  adjustments 
prescribed  in  this  paragraph  (d)(2). 
without  regard  to  the  items  described  in 
paragraph  (d)(5)  of  this  section,  without 
regard  to  any  net  operating  loss 
carryback,  tax  credit  carryback,  capital 
loss  carryback,  or  commodity  futures 
loss  carryback  ("carryback"),  and 
without  regard  to  any  amount  of 
additional  fax  shown  on  a  return 
(including  an  amended  return,  so-called) 
filed  after  the  taxpayer  is  first  contacted 
by  the  Internal  Revenue  Service 
concerning  the  tax  liability  of  the 
taxpayer  for  the  taxable  year.  See 
§  1  6661-6(c)  for  rules  relating  to  waiver 
of  the  penalty  if  the  taxpayer  files  a 
"qualified  amended  return."  If  no  return 
was  filed  for  the  taxable  year  or  if  the 
return  (other  than  a  return  filed  under 
section  6014)  shows  no  tax  due,  the 
amount  of  tax  shown  on  the  return  is 
considered  to  be  zero.  The  amount  of 
tax  shown  on  the  return  for  the  taxable 
year  is  determined  by  computing  the  tax 
as  if  the  following  items  (in  addition  to 
the  items  that  were  properly  reported  on 
the  return)  had  received  the  proper  tax 
treatment: 

(i)  Items  (other  than  tax  shelter  items 
as  defined  in  §  1.6661-5(c))  for  which 
there  is  or  was  substantial  authority  for 
the  treatment  claimed  (as  provided  in 
§  1.6661-3). 

(ii)  Items  (other  than  tax  shelter  items 
as  defined  in  §  1  6661-5(c))  with  respect 
to  which  there  is  adequate  disclosure 
(as  provided  in  §  1.6661-4). 

(iii)  Tax  shelter  items  (as  defined  in 
§  1.6661-5(c))  for  which  there  is  or  was 
substantial  authority  for  the  treatment 
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claimed  (as  provided  in  §1.6661-3),  and 
with  respect  to  which  the  taxpayer 
reasonably  believes  that  the  tax 
treatment  of  the  item  was  more  likely 
than  not  the  proper  tax  treatment  (as 
provided  in  §  1  6661-.51J)). 

(ivj  Items  taken  into  account  in 
computing  the  amount  of  any  net 
operating  loss,  unused  tax  credit,  ornet 
capital  loss  for  a  taxable  year  the  return 
for  which  was  due  (determined  without 
regard  to  extensions  of  time  for  filing) 
before  January  1.  1983  (regardless  of 
whether  there  is  substantial  authority  or 
adequate  disclosure  with  respect  to  such 
items). 

(3)  Rebate.  For  purposes  of  section 
6661.  the  amount  of  a  rebate  is  the 
rebate  (within  the  meaning  of  section 
6211(b)(2)  and  §  301.6211 -1(f)). 
determined  as  if  any  items  to  which  the 
rebate  is  attributable  that  are  described 
in  paragraph  [d]{2]  (i)-{\\)  of  this  section 
(in  addition  to  the  items  that  were 
properly  reported  on  the  return)  had 
received  the  proper  tax  treatment. 

(4)  Tax  required  to  he  shown.  For 
purposes  of  section  6661.  the  amount  of 
tax  required  to  be  shown  on  the  return 
for  the  taxable  year  is  the  amount  of  tax 
imposed  on  the  taxpayer  for  the  taxable 
year  determined  without  regard  to  items 
described  in  paragraph  (d)(5)  of  this 
section  and  without  regard  to  any 
allowable  carryback  that  was  not  taken 
into  account  in  computing  the  amount  of 
a  rebate  for  the  taxable  year 

(5)  Items  di6regarded.  The  amount  of 
tax  shown  on  the  return  for  the  taxable 
year  and  the  amount  of  tax  required  to 
be  shown  on  the  return  for  the  taxable 
year  are  both  determined  without  regard 
to— 

(i)  The  credit  under  section  31  for  tax 
withheld; 

(ii)  The  credit  under  section  33  for  lax 
withheld  at  source  on  nonresident  aliens 
and  foreign  corporations: 

(iii)  Any  credit  resulting  from  the 
collection  of  amounts  assessed  under 
section  6851  as  the  result  of  a 
termination  assessment; 

(iv)  Payments  of  tax  or  estimated  tax 
by  the  taxpayer:  and 

(v)  Any  tax  that  the  taxpayer  is  not 
required  to  assess  on  the  return  (such  as 
the  tax  imposed  by  section  535  on  the 
accumulated  taxable  income  of  a 
corporation). 

(6)  Treatment  of  carryovers — (\)  In 
general.  A  net  operating  loss  carryover, 
tax  credit  carryover,  or  capital  loss 
carryover  shall  be  treated  for  purposes 
of  section  6661  as  a  credit  or  deduction 
in  the  year  in  which  the  carryover  is 
taken  into  account.  See  paragraph 
(d)(2)(iv)  of  this  section  for  rules 
applicable  to  carryovers  from  a  taxable 
year  the  return  for  which  was  due 


(without  regard  to  extensions  of  time  for 
filing)  before  January  1.  1983. 

(ii)  Carryovers  treated  as  carrybacks. 
For  purposes  of  section  6661.  a 
carryover  to  a  taxable  year  shall  be 
treated  as  a  carryback  rather  than  a 
carryover  with  respect  to  such  year  to 
the  extent  such  carryover  exceeds  the 
amount  of  the  carryover  determined 
without  taking  into  account  carrybacks 
from  taxable  years  subsequent  to  such 
years. 

(e)  Examples.  The  following  examples 
illustrate  the  computation  of  an 
understatement: 

Example  (1).  In  1983,  An  individual 
calendar  year  taxpayer,  files  a  return  for 
1982.  which  shows  taxable  income  of  SlS.200 
and  tax  liability  of  $3,194.  Subsequent 
adjustments  on  audit  for  1982  increase 
taxable  income  to  $51,500  and  tax  liability  to 
$17,068.  There  was  substantial  authority  for 
an  Item  resulting  in  an  adjustment  that 
increases  taxable  income  by  $5,300.  The  item 
is  not  a  tax  shelter  item.  In  computing  the 
amount  of  the  understatement,  the  amount  of 
tax  shown  on  A's  return  is  determined  as  if 
the  item  for  which  there  was  substantial 
authority  had  been  given  the  proper  tax 
treatment.  Thus,  the  amount  of  tax  that  is 
trt'Hted  as  shown  on  As  return  is  $4,837  [the 
tax  on  $23,500)  ($18,200  taxable  income 
actually  shown  on  As  return  plus  $5,300.  the 
amount  of  the  adjustment  for  which  there 
was  substantial  authority).  The  amount  of  the 
understatement  is  $12,231  ($17,068  [the 
amount  of  tax  required  to  he  shown)  less 
S4  837  (the  amount  of  tax  treated  as  shown  on 
As  return  after  adjustment  for  the  item  for 
which  there  whs  substantial  authorityl). 
Because  the  understatement  exceeds  the 
greater  of  10  percent  of  the  tax  required  to  be 
shown  on  the  return  for  the  year  ($1,707 
($17,068  .  .10)1  or  $5,000.  A  has  a  substantial 
undrrstatement  of  income  tax  for  the  year. 
The  amount  of  section  6661  penalty  is 
$1,223  10  (.10>  812.231). 

Example  12).  Corporation  X  was  formed  on 
January  1,  1982.  In  1983.  X  adopts  a  calendar 
taxable  year  and  files  a  return  for  1982 
showing  a  tax  liability  of  $10,000.  In  1964.  X 
determines  that  it  has  an  unused  investment 
tax  credit  for  taxable  year  1983  in  the  amount 
of  $20,000.  X  files  an  amended  return,  so- 
called,  for  taxable  year  1982  claiming  an 
investment  tax  credit  carryback  of  $20,000 
and  receives  a  rebate  of  $10,000  (the  tax 
liability  shown  on  X's  original  return  for 
taxable  year  1982).  On  audit  for  taxable  years 
1982  and  1983.  adjustments  increase  tax 
liability  for  1962  to  $24,000.  and  decrease  the 
unused  investment  tax  credit  for  1983  to 
$8,000.  There  was  not  substantial  authority 
and  X  did  not  make  adequate  disclosure  with 
respect  to  the  items  comprising  the  1982 
adjustments,  but  there  was  substantial 
authonty  for  $1,000  of  the  $12,000  investment 
tax  credit  disallowed  for  1983.  The  amount  of 
the  section  6661  penalty  for  1982  is  computed 
as  follows: 

(i)  The  amount  of  tax  required  to  be  shown 
on  the  return  for  1982  is  $16,000  [i.e..  the  tax 
liability  as  adjusted  on  audit  ($24,000) 
reduced  bv  the  allowable  tax  credit 


carryback  taken  into  account  in  computing 
the  amount  of  the  rebate  ($8,000)). 

(ii)  The  amount  of  tax  shown  on  the  return 
is  $10,000  {i.e..  the  tax  shown  on  the  return 
without  adjustment  for  carryback  of  the 
investment  tax  credit). 

(lii)  The  amount  of  the  rebate  is  S9.000  (i.e., 
the  amount  of  the  rebate  determined  as  if  the 
items  described  in  paragraph  (d)(2)(i)  of  this 
section  ($1,000  item  for  wSich  there  was 
substantial  authority)  had  received  the 
proper  tax  treatment 
($10,000  -  $1 ,000  =  $9,000)). 

(iv)  The  understatement  is  $15,000  \i.e..  the 
excess  of  the  tax  required  to  be  shown 
($16.0001  over  'he  tax  shown  reduced  by  the 
rebate  (S10,000-$9.000^$1.000)). 

(v)  Since  the  understatement  exceeds  the 
greater  of  10  percent  ofthe  tax  required  to  be 
shown  or  $10,000.  X  has  a  substantial 
understatement  of  incorre  'ax  for  the  year. 
The  amount  of  the  section  6661  penalty  is 
$1.5(X)  (.10  X  $15,000), 

Example  131  Corporation  Y  was  formed  on 
January  1.  1982.  In  1983.  Y  adopts  a  calendar 
taxable  year  and  files  a  return  for  ly82 
showing  tax  liability  of  S50.000.  Y 
subsequently  determines  that  it  has  unused 
investment  tax  credits  in  the  amount  of 
$20,000  for  taxable  year  T^SS,  $20  000  for 
taxable  year  1964.  and  $37  000  for  taxable 
year  1985,  Y  files  an  amended  return  so- 
called,  for  taxable  year  1982  claiming 
investment  tax  credit  carrybacks  of  $77,000 
and  receives  a  rebate  of  $50,000  (the  tax 
liability  shown  on  Y's  onginal  return  for 
1982).  On  audit  for  taxable  years  1982.  1983. 
1984.  and  1985,  the  only  adjustments  decrease 
the  unused  investment  tax  credit  for  taxable 
year  1983  to  $5,000.  and  the  unused 
investment  tax  credit  for  1984  to  $8  000  There 
was  not  substantial  authority  and  X  did  not 
make  adequate  disclosure  w;th  respect  to  the 
Items  rompnsing  the  1983  and  1984 
adjustments  The  amount  of  the  section  6661 
penalty  for  1982  is  computed  as  follows: 

(i)  The  amount  of  the  tax  required  to  be 
shown  on  the  return  for  1932  is  $27,000  [i.e.. 
the  original  tax  liability  ($50,000)  reduced  by 
the  allowable  carrybacks  taken  into  account 
in  computing  the  amount  of  the  rebate 
($5,000  *■  $8,000  ^  $10,000  --=  $23,000)). 

(ii)  The  amount  of  the  tax  shown  on  the 
return  is  $50,000  [i.e..  the  tax  shown  on  the 
return  without  adjustment  for  carryback  of 
the  investment  tax  credit). 

(iii)  The  amount  of  the  rebate  is  $50,000 
[i.e..  the  amount  of  the  rebple  determined  as 
if  any  items  described  in  paragraph  (d)(2)(i)- 
(i\  I  of  this  section  ($0)  had  received  the 
proper  tax  treatment  ($.50,000-0  =  $50,000)). 

(iv)  The  understatement  is  $27,000  [i.e..  the 
excess  of  the  tax  required  to  be  shown 
($27,000)  over  the  tax  shown  reduced  by  the 
rebate  ($50.000- $50,000  =  0)). 

(v)  Since  the  understatement  exceeds  the 
greater  of  10  percent  of  the  tax  required  to  be 
shown  or  $10,000.  Y  has  a  substantial 
understatement  of  income  tax  for  the  year. 
The  amount  ofthe  section  6661  penalty  is 
$2,700  (.10  X  $27,000). 

(f)  Coordination  with  penalty  for 
valuation  overstatments — (1)  In  general. 
The  amount  of  the  penalty  imposed 
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under  section  6661  shall  be  determined 
without  taking  into  account  the  portion 
nf  the  substantial  understatement  on 
which  the  penalty  under  section  6659 
(relating  to  valuation  overstatements) 
has  been  imposed.  The  portion  of  the 
understatement  on  which  the  penalty 
under  section  6659  has  been  imposed  is 
taken  into  account,  however,  in 
determining  whether  there  is  a 
substantial  understatement  of  tax.  For 
purposes  of  section  6661.  a  penalty 
under  section  6659  is  not  considered  to 
have  been  imposed  to  the  extent  that  the 
penalty  is  waived  under  the  authority  of 
section  6659(e).  If  a  penalty  is  imposed 
under  section  6659,  the  amount  to  which 
the  section  6661  penally  applies  is  the 
amount  by  which  the  understatement 
exceeds  the  amount  of  the 
underpayment  attributable  to  a 
valuation  overstatement  as  determined 
under  section  6659. 

(2)  Example.  The  following  example 
illustrates  the  coordination  of  the 
penalties  under  sections  6659  and  6661: 

Example.  In  1983.  A  an  individual  calendar 
ypiir  taxpayer,  files  a  return  for  1982  which 
shows  taxable  income  of  $40,000  and  tax 
liability  of  Sll.406.  Subsequent  adiustments 
on  audit  for  1982  increases  taxable  income  to 
$70,000  and  tax  liability  to  $26,318.  The 
increase  in  taxable  income  is  attributable  to 
a  $20,000  adjuslmeni  for  a  valuation 
overstatement  and  a  $10,000  adjustment  not 
related  to  a  valuation  overslalcment.  There 
are  no  adjustments  under  paragraph  (d|(2)  of 
this  section.  Since  the  amount  of  the 
undcrslateraenl.  $14,910  (S26.318-$11.40ej. 
exceeds  the  greater  of  $2,631.80  (10  percent  of 
the  tax  required  to  be  shown)  or  $5,000.  there 
is  a  substantial  understatement.  Assume  that 
under  section  6659  the  $20,000  adjustment  for 
the  valuation  overstatement  results  in  a 
$10,000  underpayment  attributable  to  a 
valuation  overstatement  on  which  the  section 
6659  penalty  is  imposed  The  amount  of  the 
understatement  on  which  the  section  6661 
penalty  is  imposed  is  $4,910  (The  amount  by 
which  the  $14,910  understatement  exceeds 
the  $10,000  underpayment  to  which  the 
section  6659  penally  applies  )  The  amount  of 
the  section  6661  penally  is  $491  ($4,910  x. 10). 

§  1.6661-3    Substantial  authority. 

(a)  Genera!  rule— [I]  Effect  of  having 
substantial  authority.  If  there  is  or  was 
substantial  authority  for  the  tax 
treatment  of  an  item  (other  than  a  tax 
shelter  item  as  defined  in  §  1.6661-5(c)), 
the  item  is  treated  as  if  it  were  shown 
properly  on  the  return  for  the  taxable 
year  in  computing  the  amount  of  tax 
shown  on  the  return.  Thus,  for  purposes 
of  section  6661,  the  tax  attributable  to 
the  item  is  not  included  in  the 
understatement  for  the  year.  (See 
paragraph  (d)(2)  of  §  1.6661-2.) 

(2)  Substantial  authority  standard. 
The  substantial  authority  standard  is 
less  stringent  than  a  "more  likely  than 


not"  standard  (that  is.  a  greater  than  50- 
percenl  likelihood  of  being  upheld  in 
litigation),  but  stricter  than  a  reasonable 
basis  standard  (the  standard  which,  in 
general,  will  prevent  imposition  of  the 
penalty  under  section  6653  (a),  relating 
to  negligence  or  international  disregard 
of  rules  and  regulations).  Thus,  a 
position  with  respect  to  the  tax 
treatment  of  an  item  that  is  arguable  but 
fairly  unlikely  to  prevail  in  court  would 
satisfy  a  reasonable  basis  standard,  but 
not  the  substantial  authority  standard. 

(a)  Determination  of  whether 
substantial  authority  is  present — (1 ) 
Evaluation  of  authorities.  There  is 
substantial  authority  for  the  tax 
treatment  of  an  item  only  if  the  weight 
of  the  authorities  supporting  the 
treatment  is  substantial  in  relation  to 
the  weight  of  authorities  supporting 
contrary  positions.  All  authorities 
relevant  to  the  tax  treatment  of  an  item, 
including  the  authorities  contrary  to  the 
treatment,  are  taken  into  account  in 
determining  whether  substantial 
authority  exists  and  the  weight  of  those 
authorities  is  determined  in  light  of  the 
pertinent  facts  and  circumstances  in  the 
manner  prescribed  in  paragraph  (b)(3)  of 
this  section.  There  may  be  substantial 
authority  for  more  than  one  position 
with  respect  to  the  same  item.  The 
taxpayer's  belief  that  the  authorities 
with  respect  to  the  tax  treatment  of  an 
item  constitute  substantial  authority  is 
not  taken  into  account  in  determining 
whether  there  is  substantial  authority. 

(2)  Types  of  authority.  In  determining 
whether  there  is  substantial  authority 
(other  than  in  cases  described  in 
paragraph  (b)  (4)  (i)  of  this  section),  only 
the  fallowing  will  be  considered 
authority.  Applicable  provisions  of  the 
Internal  Revenue  Code  and  other 
statutory  provisions;  temporary  and 
final  regulations  construing  such 
statutes;  court  cases;  administrative 
pronouncements  (including  revenue 
rulings  and  revenue  procedures):  tax 
treaties  and  regulations  thereunder,  and 
Treasury  Department  and  other  official 
explanations  of  such  treaties;  and 
Congressional  intent  as  reflected  in 
committee  reports,  joint  explanatory 
statements  of  managers  included  in 
conference  comm.ittee  reports,  and  floor 
statements  made  prior  to  enactment  by 
one  of  a  bill's  managers.  Conclusions 
reached  in  treatises,  legal  periodicals, 
legal  opinions  or  opinions  rendered  by 
other  tax  professionals,  descriptions  of 
statutes  prepared  after  enactment  (such 
as  "General  Explanations"  prepared  by 
the  Staff  of  the  joint  Committee  on 
Taxation),  general  counsel  memoranda 
(other  than  those  published  in  pre-1955 
volumes  of  the  Cumulative  Bulletin), 
actions  on  decisions,  technical 


memoranda,  written  determinations 
(except  as  provided  in  paragraph 
(b)(4)(i)  of  this  section),  and  proposed 
regulations  are  not  authority.  The 
authorities  underlying  such  expressions 
of  opinion  where  applicable  to  the  facts 
of  a  particular  case,  however,  may  give 
rise  to  substantial  authority  for  the  tax 
treatment  of  an  item. 

(See  §  1.6661-6(b),  however,  regarding 
waiver  of  the  penalty  when  the  taxpayer 
relies  on  proposed  regulations.) 

(3)  Nature  of  analysis.  Except  as 
otherwise  provided  in  this  section,  the 
weight  of  the  authorities  for  the  tax 
treatment  of  an  item  is  determined  by 
the  same  analysis  that  a  court  would  be 
expected  to  follow  in  evaluating  the  tax 
treatment  of  the  item.  Thus,  the  weight 
of  authorities  depends  on  their 
persuasiveness  and  relevance  as  well  as 
their  source.  For  example,  a  case  or 
revenue  ruling  having  some  facts  in 
common  with  the  tax  treatment  at  issue 
would  not  be  considered  particularly 
relevant  if  the  authority  is  materially 
distinguishable  on  its  facts,  or  is 
otherwise  inapplicable  to  the  tax 
treatment  at  issue.  Similarly,  an 
authority  that  merely  states  a  conclusion 
ordinarily  would  be  given  less  weight 
than  an  authority  that  reaches  its 
conclusion  by  cogently  relating  the 
applicable  law  to  pertinent  facts.  There 
may  be  substantial  authority  for  the  tax 
treatment  of  an  item  despite  the  absence 
of  certain  types  of  authority.  Thus,  a 
taxpayer  may  have  substantial  authority 
for  a  position  that  is  supported  only  by  a 
well-reasoned  construction  of  the 
applicable  statutory  provision. 

[4}  Special  rules.— [\)  Written 
determinations.  There  is  substantial 
authority  for  the  tax  treatment  of  an 
item  if  the  treatment  is  supported  by  the 
holding  of  a  ruling  or  a  determination 
letter  (as  defined  in  §  301.6110-2  (d)  and 
(e))  issued  to  the  taxpayer,  by  the 
holding  of  a  technical  advice 
memorandum  in  which  the  taxpayer  is 
named,  or  by  an  affirmative  statement  in 
a  revenue  agent's  report  with  respect  to 
a  prior  taxable  year  of  the  taxpayer 
("written  determinations").  The 
preceding  sentence  shall  not  apply, 
however,  if  there  has  been  a 
misstatement  or  omission  of  a  material 
fact,  the  facts  that  subsequently  develop 
are  materially  different  from  the  facts  on 
which  the  written  determination  was 
based,  or  authority  supporting  a 
contrary  position  has  arisen  since  the 
date  of  the  written  determination, 
(ii)  Taxpayer's  jurisdiction.  The 
applicability  of  court  cases  to  the 
taxpayer  by  reason  of  the  taxpayer's 
residence  in  a  particular  jurisdiction  is 
not  taken  into  account  in  determining 


Federal  Register  /  Vol.  50.  Nn.  59  /  Wednesday.  March  27.  1985  /  Rules  and  Regulations        12017 


whether  there  is  substantial  authority 
for  the  tax  treatment  of  an  item. 
Notwithstanding  the  preceding  sentence, 
however  there  is  substantial  authority 
for  the  tax  treatment  of  an  item  if  the 
treatment  is  supported  by  controHing 
precedent  of  a  United  States  Court  of 
Appeals  to  which  the  taxpayer  has  a 
right  of  appeal  with  respect  to  the  item. 

(iii)  When  substantial  authority 
determined.  For  purposes  of  section 
6661,  there  is  substantial  authority  for 
the  tax  treatment  of  an  item  if  there  is 
substantial  authority  at  the  time  the 
return  containing  the  item  is  filed  or 
there  was  substantial  authority  on  the 
last  day  of  the  taxable  year  to  which  the 
return  relates. 

§1.6661-4    Disclosure  Of  certain 
Info.-mation. 

(a)  //)  general.  Items  {other  than  tax 
shelter  items  as  defined  in  §  1.66Gl-5(c)) 
for  which  there  is  adequate  disclosure 
are  treated  as  if  such  items  were  shown 
properly  on  the  return  for  the  taxable 
year  in  computing  the  amount  of  tax 
shown  on  the  return.  Thus,  for  purposes 
of  section  6661.  the  tax  attributable  to 
such  items  is  not  included  in  the 
understatement  for  the  year.  (See 
paragraph  (d)(2)  of  §  1.6661-2.) 
Disclosure  is  adequate  with  respect  to 
the  tax  treatment  of  an  item  on  a  return 
only  if  it  is  made  on  such  return  or  in  a 
statement  attached  thereto.  Thus, 
disclosure  with  respect  to  a  recurring 
item,  such  as  the  basis  of  recovery' 
property,  made  on  a  return  or  statement 
attached  thereto  for  one  taxable  year  is 
not  adequate  disclosure  with  respect  to 
the  item  for  any  other  taxable  year. 
(See  paragraph  (d)  of  this  section  for 
special  rules  relating  to  disclosure  with 
respect  to  carrybacks  and  carryovers.) 

(b)  Disclosure  in  attached 
statement — (1)  In  general.  Disclosure 
will  be  adequate  with  respect  to  an  item 
(or  group  of  similar  items,  such  as  the 
specific  deduction  of  business  bad  debts 
or  the  deduction  of  amounts  paid  or 
incurred  for  supplies  by  a  taxpayer 
engaged  in  business),  if  it  is  made  on  a 
properly  completed  Form  8275  or  if  it 
takes  the  form  of  a  statement  attached 
to  the  return  that  includes  the  following: 

(i)  A  caption  identifying  the  statement 
as  disclosure  under  section  6661. 

(ii)  An  identification  of  the  item  (or 
group  of  similar  items)  with  respect  to 
which  disclosure  is  made. 

(iii)  The  amount  of  the  item  (or  group 
of  similar  items). 

(iv)  The  facts  affecting  the  tax 
treatment  of  the  item  (or  group  of  similar 
items)  that  reasonably  may  be  expected 
to  apprise  the  Internal  Revenue  Service 
of  the  nature  of  the  potential 


controversy  concerning  the  tax 
treatment  of  the  item  (or  items). 

(2)  Disclosure  of  legal  issue.  In  lieu  of 
setting  forth  the  facts  affecting  the  tax 
treatment  of  an  item  (or  group  of  similar 
items)  in  accordance  with  paragraph 
(b)(l)(iv)  of  this  section,  the  taxpayer 
may  set  forth  a  concise  description  of 
the  ipgal  issue  pre.sented  by  such  facts. 

(3)  A  concise  description  of  the 
taxpayer's  legal  position  with  respect  to 
the  items. 

(4)  Requirement  of  particularity. 
Disclosure  is  not  adequate  with  respect 
to  an  item  (or  group  of  similar  items)  if  it 
consists  of  undifferentiated  information 
that  is  not  arranged  w.  a  manner  that 
reasonably  may  be  expected  to  apprise 
the  Internal  Revenue  Service  of  the 
identity  of  the  item,  its  amount,  and  the 
nature  of  the  potential  controversy 
concerning  the  item  (or  items).  For 
example,  attachment  to  the  return  of  an 
acquisition  agreement  generally  will  not 
constitute  adequate  disclosure  of  the 
issues  involved  in  determining  the  basis 
of  certain  acquired  assets. 

(c)  Disclosure  on  return.  The 
Commissioner  may  by  revenue 
procedure  prescribe  the  circumstances 
in  which  information  provided  on  the 
return  in  accordance  with  the  applicable 
forms  and  instructions  will  be  adequate 
disclosure  for  purposes  of  section  6661. 

(d)  Carryovers  and  carrybacks.  In  the 
case  of  a  carryover  or  carryback 
attributable  to  the  tax  treatment  of  an 
item  on  a  return  to  which  section  6661 
applies  (see  paragraph  (b)  of  §  1.6661-1 
and  paragraph  (d)(2)(iv)  of  §  1.6661-2). 
disclosure  is  adequate  with  respect  to 
the  item  only  if  it  is  made  on  the  return 
for  the  taxable  year  in  which  the  item 
arises  or  in  a  statement  attached 
thereto.  In  such  a  case,  disclosure  with 
respect  to  the  item  is  not  required  on  the 
return  for  the  taxable  year  in  which  the 
carryover  or  carryback  attributable  to 
the  item  is  taken  into  account. 

(e)  Pass-through  entities.  In  the  case 
of  items  attributable  to  a  pass-through 
entity  ("pass-through  items"),  disclosure 
regarding  the  tax  treatment  of  such 
items  should  be  made  on  the  return  of 
the  entity  or  on  an  attachment  thereto. 
For  this  purpose,  a  pass-through  entity  is 
a  partnership,  an  S  corporation  (as 
defined  in  section  1361(a)(1)).  an  estate, 
a  trust,  a  regulated  investment  company 
(as  defined  in  section  851(a)).  or  a  real 
estate  investment  trust  (as  defined  in 
section  856(a)).  A  taxpayer  (partner, 
shareholder,  or  beneficiary)  also  may 
make  adequate  disclosure  with  respect 
to  a  pass-through  item,  however,  if  the 
taxpayer  files  a  separate  statement  in 
duplicate,  one  copy  attached  to  and  filed 
with  the  taxpayer's  return  and  the  other 
copy  filed  with  the  Internal  Revenue 


Service  Center  with  wh;ch  the  return  of 
the  entity  is  required  to  be  filed  Each 
statement  filed  shall  reirtte  to  the  pass- 
through  itr-ms  of  only  one  entitv  ar;d 
shall  include  the  follow;ng: 

(1)  An  identification  of  the  taxpayer 
and  the  entity  by  name,  address,  and 
taxpayer  identification  number 

(2)  The  taxable  year  of  the  entity  to 
which  the  disclosure  relates. 

(3)  An  identification  of  the  items  with 
respect  to  which  the  taxpayer  has  made 
disclosure  under  this  paragraph. 

(4)  Such  additional  information  as 
would  be  required  for  adequate 
disclosure  with  respect  to  the  items 
under  paragraphs  (a),  (b).  and  (d)  of  this 
section. 

(5)  A  notation  to  tne  effect  that  the 
statement  is  to  be  associated  with  the 
return  of  the  entity 

§  1.6661-5     Items  relating  to  tax  shelters. 

(a)  In  general.  (1)  Tax  shelter  item.s 
(as  defined  in  paragraph  (c)  of  this 
section]  are  treated  as  if  such  items 
were  shown  properly  on  the  return  for 
the  taxable  year  in  computing  the 
amount  of  tax  shown  on  the  return  if — 

(i)  There  is  or  was  substantial 
authority  for  the  tax  treatment  of  the 
items  (as  provided  in  §  1.6661-3]:  and 

(ii)  The  taxpayer  reasonably  believes 
at  the  time  the  reium  is  filed  that  the  tax 
treatment  claimed  is  more  hkely  than 
not  the  proper  tax  treatment  of  the  items 
(see  paragraph  (d)  of  th;s  sectionl. 

Thus,  for  purposes  of  section  6661.  the 
tax  attributable  to  such  items  is  not 
included  in  the  understatement  for  the 
year. 
[See  paragraph  (d)(2)  of  §1  6661-2.) 

(2)  Disclosure  (whether  or  not 
adequate  under  §  1.6661-4]  with  respect 
to  tax  shelter  items  (as  defined  in 
paragraph  (c)  of  this  section)  does  not 
affect  the  amount  of  the  understatement. 

(b)  Tax  shelter. — (1)  In  general  For 
purposes  of  section  6661.  the  term  "tax 
shelter"  means — 

(i)  A  partnership  or  other  entity  (such 
as  a  corporation  or  trust), 

(ii)  An  investment  plan  or 
a.Tangemen!,  or 

(iii)  Any  other  plan  or  arrangement,  if 
the  principal  purpose  of  the  entity,  plan, 
or  arrangement,  based  on  objective 
evidence,  is  the  avoidance  or  evasion  of 
Federal  income  tax.  The  principal 
purpose  of  an  entity,  plan  or 
arrangement  is  the  avoidance  or  ev.ision 
of  Federal  income  tax  if  that  purpose 
exceeds  any  other  purpose.  See  §  1.269- 
3(a).  Typical  of  tax  shelters  are 
transactions  structured  wi»h  little  or  no 
motive  for  the  realization  of  economic 
gain,  and  transactions  that  utilize  the 
mismatching  of  income  and  deductions. 


I 
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overvalued  assets  or  assets  with  values 
subject  to  substantial  uncertainty, 
nonrecourse  financing,  financing 
techniques  which  do  not  conform  to 
standard  commercial  business  practices, 
or  the  mischaracterization  of  the 
substance  of  the  transaction.  The 
existence  of  economic  substance  does 
not  of  itself  establish  that  a  transaction 
is  not  a  tax  shelter  if  the  transaction 
includes  other  characteristics  that 
indicate  it  is  a  tax  shelter. 

(2)  Principal  purpose.  The  principal 
purpose  of  an  entity,  plan  or 
arrangement  is  not  the  avoidance  or 
evasion  of  Federal  income  tax  if  the 
entity,  plan  or  arrangement  has  as  its 
purpose  the  claimmg  of  exclusions  from 
income,  accelerated  deductions  or  other 
fax  benefits  in  a  manner  consistent  with 
the  statute  and  Congressional  purpose. 
For  example,  an  entity,  plan  or 
arrangement  will  not  be  considered  to 
have  as  its  principal  purpose  the 
avoidance  or  evasion  of  Federal  income 
tax  merely  as  a  result  of  the  following 
uses  of  tax  benefits  provided  by  the 
Internal  Revenue  Code:  The  claiming  of 
the  investment  credit  under  section  38; 
the  purchase  or  holding  of  an  obligation 
bearing  interest  which  is  excluded  from 
gross  income  under  section  103;  entering 
into  a  safe-harbor  lease  transaction 
under  section  168(f)(8);  taking  an 
accelerated  cost  recovery  system 
(ACRS)  allowance  under  section  168: 
taking  the  percentage  depletion 
allowance  under  section  613  or  section 
613A:  deducting  intangible  drilling  and 
development  costs  as  expenses  under 
section  263(c);  establishing  a  qualified 
retirement  plan  under  the  provisions  of 
sections  401-409A.  claiming  the 
possession  tax  credit  under  section  936; 
or  claiming  tax  benefits  available  by 
reason  of  an  election  under  section  992 
to  be  taxed  as  a  domestic  international 
sales  corporation  (DISC),  under  section 
927(r)(l)  to  be  taxed  as  a  foreign  sales 
corporation  (FSC),  or  under  section  1362 
to  be  taxed  as  an  S  corporation. 

(c)  Tax  shelter  item.  An  item  of 
income,  gain,  loss,  deduction  or  credit 
will  be  considered  a  "tax  shelter  item"  if 
the  item  is  directly  or  indirectly 
attributable  to  the  principal  purpose  of  a 
tax  shelter  to  avoid  or  evade  Federal 
income  tax.  Thus,  if  a  partnership  is 
established  for  the  principal  purposes  of 
the  avoidance  or  evasion  of  Federal 
income  tax  by  acquiring  and 
overvaluing  property  for  the  purpose  of 
claiming  the  investment  credit  under 
section  38,  the  investment  credit  with 
respect  to  the  property  would  be  a  tax 
shelter  item.  However,  a  deduction 
claimed  in  connection  with  a  separate 
transaction  carried  on  by  the  same 


partnership  is  not  a  tax  shelter  item  if 
the  transaction  does  not  constitute  a 
plan  or  arrangement  the  principal 
purpose  of  which  is  the  avoidance  or 
evasion  of  tax. 

(d)  Reasonable  belief.  For  purposes  of 
section  6661.  a  taxpayer  will  be 
considered  reasonably  to  believe  that 
the  tax  treatment  of  an  item  is  more 
likely  than  not  the  proper  tax  treatment 
if— 

(1)  The  taxpayer  analyzes  the 
pertinent  facts  and  authorities  in  the 
manner  described  in  §  1.6661-3(b)(3) 
and.  in  reliance  upon  that  analysis, 
reasonably  concludes  that  there  is  a 
greater  than  50-percent  likelihood  that 
the  tax  treatment  of  the  item  will  be 
upheld  in  litigation  if  the  claimed 
treatment  is  challenged  by  the  Internal 
Revenue  Service;  or 

(2)  The  taxpayer  in  good  faith  relies 
on  the  opinion  of  a  professional  tax 
advisor,  if  the  opinion  is  based  on  the 
tax  advisor's  analysis  of  the  pertinent 
facts  and  authorities  in  the  manner 
described  in  §  1.6661-3(b)(3)  and 
unambiguously  states  that  the  tax 
advisor  concludes  that  there  is  a  greater 
than  50-percent  likelihood  that  the  tax 
treatment  of  the  item  will  be  upheld  in 
litigation  if  the  claimed  tax  treatment  is 
challenged  by  the  Internal  Revenue 
Service. 

(e)  Pass-through  entities.  In  the  case 
of  tax  shelter  items  (as  defined  in 
paragraph  (e)  of  this  section) 
attributable  to  a  pass-through  entity  (as 
defined  in  §  1.6661-i(e)),  the  actions 
described  in  paragraphs  (d)  (1)  and  (2)  of 
this  section,  if  taken  by  the  entity,  will 
be  deemed  to  have  been  taken  by  the 
taxpayer  and  will  be  considered  in 
determining  whether  the  taxpayer 
reasonably  believes  that  the  tax 
treatment  of  an  item  is  more  likely  than 
not  the  proper  tax  treatment. 

§  1.6661-6    Waiver  of  penalty. 

(a)  In  general.  The  Commissioner  may 
waive  all  or  part  of  the  penalty  imposed 
by  section  6661  on  a  showing  by  the 
taxpayer  that  there  was  reasonable 
cause  for  the  understatement  (or  part 
thereof)  and  that  the  taxpayer  acted  in 
good  faith.  The  circumstances  taken  into 
account  in  determining  whether  to 
waive  the  penalty  are  described  in 
paragraph  (b)  of  this  section.  In 
addition,  paragraph  (c)  of  this  section 
describes  circumstances  in  which  the 
penalty  will  always  be  waived. 

(b)  Reasonable  cause  and  good  faith. 
In  making  a  determination  regarding 
waiver  of  the  penalty  under  section 
6661.  the  most  important  factor  in  all 
cases  not  described  in  paragraph  (c)  of 
this  section  will  be  the  extent  of  the 
taxpayer's  effort  to  assess  the 


taxpayer's  proper  tax  liability  under  the 
law.  For  example,  reliance  on  a  position 
contained  in  a  proposed  regulation 
would  ordinarily  constitute  reasonable 
cause  and  good  faith.  In  addition, 
circumstances  that  may  indicate 
reasonable  cause  and  good  faith  include 
an  honest  misunderstanding  of  fact  or 
law  that  is  reasonable  in  light  of  the 
experience,  knowledge,  and  education 
of  the  taxpayer.  Moreover,  a 
computational  or  transcriptional  error 
would,  in  general,  indicate  reasonable 
cause  and  good  faith.  Reliance  on  an 
information  return  or  on  the  advice  of  a 
professional  (such  as  an  appraiser,  an 
attorney,  or  an  accountant)  would  not 
necessarily  constitute  a  showing  of 
reasonable  cause  and  good  faith. 
Similarly,  reliance  on  facts  that, 
unknown  to  the  taxpayer,  are  incorrect 
would  not  necessarily  constitute  a 
showing  of  reasonable  cause  and  good 
faith.  Reliance  on  an  information  return, 
professional  advice,  or  other  facts, 
however,  would  constitute  a  showing  of 
reasonable  cause  and  good  faith  if, 
under  all  the  circumstances,  such 
reliance  was  reasonable  and  the 
taxpayer  acted  in  good  faith.  For 
example,  reliance  on  erroneous 
information  (such  as  an  error  relating  to 
the  cost  of  property,  the  date  property 
was  placed  in  service,  or  the  amount  of 
opening  or  closing  inventory)  . 
inadvertently  included  in  data  compiled 
by  the  various  divisions  of  a 
multidivisional  corporation  or  in 
financial  books  and  records  prepared  by 
those  divisions  would,  in  general, 
indicate  reasonable  cause  and  good 
faith,  provided  the  corporation  had 
internal  controls  and  procedures, 
reasonable  under  the  circumstances, 
that  were  designed  to  identify  factual 
errors.  Accordingly,  waiver  of  the 
section  6661  penalty  attributable  to  an 
understatement  caused  by  such  an  error 
would  be  appropriate. 

Similarly,  a  taxpayer's  reliance  on 
erroneous  information  reported  on  a 
Form  1099  would  indicate  reasonable 
cause  and  good  faith,  and  waiver  would 
be  appropriate,  if  the  taxpayer  did  not 
know  or  have  reason  to  know  that  the 
information  was  incorrect.  Generally,  a 
taxpayer  would  know  or  have  reason  to 
know  that  the  information  on  a  Form 
1099  is  incorrect  only  if  such  information 
is  inconsistent  with  other  information 
reported  to  the  taxpayer  or  is 
inconsistent  with  the  taxpayer's 
knowledge  concerning  the  amount  and 
rate  of  return  of  the  payor's  obligation. 
In  the  case  of  an  understatement  that  is 
related  to  an  item  on  the  return  of  a 
pass-through  entity  (as  defined  in 
§  1.6661-4(e)),  the  good  faith  or  lack  of 
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good  faith  of  the  entity  generally  will  be 
imputed  to  the  taxpayer  that  has  the 
understatement.  Any  good  faith  imputed 
to  the  taxpayer  under  the  preceding 
sentence,  however,  may  be  refuted  by 
other  factors  indicating  lack  of  good 
faith  on  the  part  of  the  taxpayer. 

(cl  Automatic  waiver:  qualified 
amended  returns — (1)  fn  general.  If  the 
taxpayer  shows  an  additional  amount  of 
tax  or  makes  adequate  disclosure  with 
respect  to  an  item  in  the  manner 
prescribed  in  §  1.6661-4  on  a  qualified 
amended  return,  the  Commissioner  will 
waive  any  penalty  that  would  not  have 
been  imposed  if  the  additional  amount 
of  tax  had  been  shown  or  the  adequate 
disclosure  had  been  made  on  the  return 
of  the  taxpayer.  Thus,  the  entire  penalty 
will  be  waived  if  there  would  not  have 
been  a  sub.stantial  understdtement  (as 
defined  in  paragraph  (b)  of  §  1.6661-2) 
had  the  taxpayer  shown  the  additional 
amount  of  tax  or  made  the  adequate 
disclosure  on  the  taxpayer  s  original 
return. 

(2)  Qualified  amended  return.  For 
purposes  of  this  paragraph,  a  "qualified 
amended  return"  is  an  amended  return, 
so-called,  or  a  timely  request  for  an 
administrative  adjustment  under  section 
6227,  filed  after  the  due  date  of  the 
return  and  before  the  earlier  of — 

(i)  The  time  the  taxpayer  is  first 
contacted  by  the  Internal  Revenue 
Service  concerning  an  examination  of 
the  return;  or 

(ii)  The  time  any  person  described  in 
faction  6700(a)  (relating  to  the  penalty 
for  promoting  abusive  tax  shelters)  is 
first  contacted  by  the  Internal  Revenue 
Service  concerning  an  examination  of  an 
activity  described  in  section  6700(a) 
with  respect  to  which  the  taxpayer 
claimed  any  tax  benefit  on  the  return 
directly  or  indirectly  through  the  entity. 
plan,  or  arrangement  described  in 
section  6700(a)(1)(A). 

(3)  Pass-through  entities.  For  purposes 
of  paragraph  (c)(1)  of  this  section,  no 
account  is  taken  of  an  additional 
amount  of  tax  shown  or  disclosure  made 
with  respect  to  an  item  attributable  to  a 
pass-through  entity  (as  defined  in 

§  1.6661^(e]).  unless  the  qualified 
amended  return  is  filed  by  the  taxpayer 
before  the  date  such  pass-through  entity 
is  first  contacted  by  the  Internal 
Revenue  Service  concerning  an 
examination  of  the  return  of  which  the 
item  is  attributable. 

(4)  Special  rule.  The  Commissioner 
may  by  revenue  procedure  prescribe  the 
manner  in  which  this  section  may  apply 
to  particular  classes  of  taxpayers. 


OMB  Control  Numbers  Under  the 
Paperwork  Reduction  Act 

PART  602— (AMENDED) 

§602.101     [Amended] 

Par.  2.  Section  602.101(c]  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  "§  1  6661-4.  .  .  .  1545-0739". 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section  7805 
of  the  Internal  Revenue  Code  of  1954 
(68A  Stat.  917,  26  U.S  C.  7805). 
Roscoe  L  Eg)ter,  jr.. 
Commissioner  of  Internal  Revenue. 

Approved;  March  19.  1985. 
Ronald  A.  Pearlman. 
Assistant  Secretary  of  the  Treasury. 
[FT?  Doc.  85-7169  Filed  3-22-85;  1:40  pm] 
BIUJNG  COOe  ««3ft-01-M 


POSTAL  SERVICE 
39CFRPart  111 

Domestic  Mail  Manual;  Miscellaneous 
Amendments 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  The  Postal  Service  hereby 
describes  the  numerous  miscellaneous 
revisions  consolidated  in  the 
Transmittal  Letter  for  Issue  18  of  the 
Domestic  Mail  Manual  (DMM),  which  is 
incorporated  by  reference  in  the  Federal 
Register,  39  CFR  lll.l. 

Most  of  the  revisions  are  minor, 
editorial  or  clarifying.  Substantive 
changes,  such  as  the  revised  regulations 
incorporating  the  new  rates  and  fees 
and  the  changes  affecting  forwarding 
and  return  and  address  correction 
services,  have  pre\  iously  been 
published  in  the  Federal  Register. 

EFFECTIVE  DATE;  February  21.  1985, 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  |.  Kemp,  (202)  245-4638. 

SUPPLEMENTARY  INFORMATION:  The 

Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Federal 
Register  (see  39  CP'R  111.1)  has  been 
amended  by  the  publication  of  a 
transmittal  letter  for  issue  18,  dated 
February  21,  1985.  The  text  of  all 
published  changes  is  filed  with  the 
Director  of  the  Federal  Register. 
Subscribers  to  the  Domestic  Mail 
Manual  receive  these  amendments 
automatically  from  the  Government 
Printing  Office. 

The  following  excerpt  from  the 
Summary  of  Changes  section  of  the 
transmittal  letter  for  issue  18  covers  the 
minor  changes  not  previously  described 


in  interim  or  final  rules  published  in  the 
Federal  Register. 

Note, — Issue  18  contains  all  DMM  revisions 
published  between  December  27,  1984  and 
Fehruan,'  21,  1985  (Postal  Bulletins  21491 
through  21502).  and  the  new  rates  which  were 
announced  in  Special  Bulletin  21493  (1-9-85. 
revised  2-1-85),  The  rates  announced  in 
Special  Bulletin  21493  became  effective  at 
12:01  am  February  17.  1985. 

Summary  of  Changes. 
Ma)or  Revisions. 

a.  New  Rates  and  Fees. 

•  •         •         •         • 

b.  Forwarding  and  Return. 

•  ♦         •         •         • 

Other  Revisions. 

1.  *  •  • 

2.  The  Go\  ernment  Revenue  and 
Exam.ination  Branch  is  now  the  Official 
Mail  Accounting  Branch  (PB  21496.  1- 
17-85).  This  change  is  reflected  in  the 
following  sections:  137.152.  137.22. 
137.251.  137.252,  137.271b(3), 
137.272a(2)(a),  137.273b,  137.274a(l). 
13". 274b,  137.275c.  137.276f, 
13-.276g{l)(b),  137.277c.  137.281. 

3.  Section  137.252  is  revised  to  reflect 
the  correct  sampling  number  (105)  for 
the  Cooperative  Extension  Service — 
Agriculture:  to  add  the  .National  Institute 
of  Health  to  the  agency  authorization 
codes;  and  to  add  permit  number  G-292 
to  the  .National  Technical  Information 
Service — Commerce  (PB  21496.  1-17-85). 

4.  The  following  sections  are  further 
revised  to  incorporate  the  new  rates 
effective  February  17,  1985:  141.13.  141.3, 
141.4,  142.111,  145.21.  147,262d. 
147.28a(2).  149.23.  149.312a(''!, 

149  412a[2).  159.312.  215. 

5.  Sections  144.112c  and  144.41b  are 
amended  to  allow  the  use  of  facing 
identification  marks  (FIM)  and  bar 
coding  on  metered  reply  mail  and  to 
include  an  example  of  the  Postaha 
official  mail  meter  stamp  (PB  21499,  2-7- 
85). 

6.  Section  147.1  is  changed  to  allow 
exchange  of  postage  stamps  which  are 
damaged  or  become  unusable  while  in 
the  hands  of  cu.stomers  [PB  21500.  2-14- 
85). 

7.  Section  156.515  is  revised  to  update 
the  list  of  manufacturers  and  suppliers 
of  rural  mailboxes  whose  samples  have 
been  approved  by  the  Postal  Service  (PB 
21498,  1-31-85). 

8.  Section  156  55  is  revised  to  reflect 
Postal  Service  policy  that  no  longer 
encourages  grouping  of  rural  mailboxes 
(PB  21497,  1-24-85). 

9.  Sections  159.  912.  913,  914  and  931 
are  revised:  (1)  To  clarify  existing 
procedures  for  the  return  of  registered. 
certified,  numbered  insured.  COD  and 
Express  Mail;  (2)  to  establish  revised 
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verification  steps  for  the  acceptance  of 
COD  and  insured  mailings;  and  (3)  to 
make  explicit  the  minimum  size  for 
registered  mail.  The  changes  are 
reflected  in  the  following  sections: 
159.334.  912.45,  913.56,  913.62d,  913.71, 
913.81.  913.82,  914.434,  931.34,  and  931  6 
(PB  21500,  2-14-65). 

10.  The  dead  letter  and  dead  mail  fee 
has  been  eliminated.  This  change  is 
reflected  in:  the  deletion  of  159.53b  and 
159.554;  renumbering  of  159.53c,d,e  and  f 
as  159.53b.c,d  and  e;  the  deletion  of  the 
dead  letter  fee  reference  in  159.53e(l) 
and  159.542b;  and  renumbenng  159.555 
as  159.554  (Special  Bulletin  21493,  1-9-85 
and  2-1-85). 

11.  Sections  262.1  and  263.5  are 
revised  to  reflect  changes  in  the  Express 
Mail  preparation  and  mailing 
requirements  (PB  21496, 1-17-85). 

12.  A  second-class  intra-SCF,  per- 
piece  rate  has  been  added  to  411.2  and 
411.33-411.37.  The  sections  added  are: 
411.213,  411.333,  411.343.  411.354.  411.364. 
411.374  (Special  Bulletin  21493,  1-9-65 
and  2-1-85). 

13.  Section  411.39  is  added  to  clarify 
the  second-class  rate  for  commingled 
nonsubscriber  copies  of  limited 
circulation  science  of  agricultural 
publications  (Special  Bulletin  21493, 1- 
9-85  and  2-1-85). 

14.  Section  468.12c  is  revised  to  add 
presorted  optional  city  packages  to 
which  the  intra-SCF  rate  may  be  applied 
(PB  21500,  2-l'^-85). 

15.  Section  471  is  revised  to  clarify  the 
rate  paid  by  the  general  public  for 
second-class  mailings  (Special  Bulletin 
21493,  1-&-83  and  2-1-85). 

16.  Section  481  is  revised  to  clarify 
second-class  payment  methods  when 
payment  is  made  before  second-class 
mailings  are  dispatched  (Special  Bulletin 
21493.  1-9-85  and  2-1-65). 

17.  Section  483  was  inadvertently 
omitted  in  D.MM  Issue  17;  it  is  reinserted 
(PB  21498.  1-31-85). 

18.  Section  486  is  revised  to  clarify  the 
special  preparation  requirements  or 
options  for  pieces  mailed  at  the  second- 
class,  intra-SCF  rate.  Section  468.12c  is 
added  along  with  documentation 
requirements  in  468.13a-c  (Special 
Bulletin  21493.  1-9-65  and  2-1-85). 

19.  Section  611.12  is  amended  to 
clarify  exceptions  to  single  piece  third- 
class  rates  (Spec.al  Bulletin  21493.  1-9- 
85  and  2-1-85). 

20.  Exhibits  6n.2c  and  d  are  added  to 
illustrate  regular  rates  and  special  rates 
for  individually  metered  mail  (Special 
Bulletin  21493, 1-9-85  and  2-1-65). 

21.  Section  681.221  is  revised  to  allow 
mailers  to  use  three  postage  payment 
methods  for  metered  third-class  bulk  (PB 
21499,  2-7-85). 


22.  Section  722.21  is  revised  to  clarify 
the  requirements  for  bulk  parcel  post 
mailings  (Special  Bulletin  21493, 1-9-65 
and  2-1-65). 

23.  Section  763  is  added  to  establish 
eligibility  requirements  for  the  carrier 
route  bound  printed  matter  rates 
(Special  Bulletin  21493, 1-9-85  and  2-1- 
85). 

24.  Section  767.1  is  revised  to  clarify 
the  markings  required  in  the  preparation 
of  bound  printed  matter  (Special  Bulletin 
21493.  1-9-85  and  2-1-85). 

25.  Section  767.8  is  added  to  establish 
preparation  requirements  for  the  carrier 
route  bound  printed  matter  rate  (Special 
Bulletin  21493.  1-9-85  and  2-1-65). 

26.  Sections  911.12  and  912.2  are 
revised  to  clarify  what  mail  may  be 
registered  and  certified  (Special  Bulletin 
21493,  1-9-65  and  2-1-85). 

27.  Section  914.5  is  revised  to  clarify 
the  procedures  for  deHvery  of  COD  mail 
(Special  Bulletin  21493, 1-9-85  and  2-1- 
85). 

28.  Section  918  was  inadvertently 
omitted  in  DMM  Issue  17;  it  is  reinserted 
(PB  21498,  1-31-85). 

29.  Section  931.2  is  revised  to  reflect 
the  new  fee  for  certificates  of  mailing 
and  firm  mailing  books  (Special  Bulletin 
21493,  1-9-85  and  2-1-85). 

30.  Section  931.33  has  been  merged 
into  931.21b  (Special  Bulletin  21493,  1-9- 
85  and  2-1-85). 

31.  Section  941.4  and  941.5  are  revised 
to  reflect  the  new  money  order  inquiry 
fee  and  revised  Form  6401,  Domestic 
Money  Order  Inquiry.  Section  941.16  is 
deleted  (PB  21499,  2-7-85). 

32.  Section  941.42  is  revised  to  reflect 
the  new  rate  to  be  charged  customers 
filing  a  money  order  inquiry,  the  new 
Form  6401,  and  to  clarify  the  procedures 
for  processing  inquiries  (PB  21499,  2-7- 
85). 

33.  Section  945.37  is  revised  to  insert 
the  new  rate  for  sequencing  address 
cards  and  to  clarify  charges  for  rural 
route  address  changes  (Special  Bulletin 
21493.  1-9-85  and  2-1-65). 

34.  Section  945.5  is  revised  to  clarify 
the  mailer's  responsibility  to  code 
mailing  lists  using  Publication  65, 
National  Five-Digit  Post  Office  and  ZIP 
Code  Directory,  and  to  insert  the  new 
charge  for  sorting  mailing  lists  (Special 
Bulletin  21493,  1-9-65  and  2-1-85). 

35.  Minor  editorial  and  typographical 
changes  have  been  made  to  119.32, 
Exhibit  122.63f.  141.232,  145.1, 
146.222c(2),  321.1,  361.3.  426.11b, 
462.24b(2),  462.3b,  621.1b,  661.2, 
667.311b(2),  721.1c,  761.11,  913.43a,  b; 
913.441a,  b:  913.442.  913.461.  913.51, 
914.132,  914.174.  915.5.  916.3,  919,421d, 
919.522d,  919.912b,  c;  941.133,  941.5. 
944.241,  and  951.262. 


List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— GENERAL  INFORMATION 
ON  POSTAL  SERVICE 

In  consideration  of  the  foregoing,  39 
CFR  111.3  is  amended  by  adding  at  the 
end  thereof  the  following: 

§  1 1 1.3    Amendments  to  the  Domestic  Mail 
Manual. 


Tran«- 
mttal 
Lenar  Dated 

lOf 

Issue 


Federal  Register  Publication 


18    Feb  21,  1985 50FR1P019 

(5  U.S.C.  552(a);  39  U.S.C.  401,  407,  408,  3001- 
3011,  3201-3218,  3403-3405,  3601,  3621:  42 
U.S.C.  1973CC-13.  1973CC-14) 
Fred  Eggleston, 

Assistant  General  Counsel.  Legislative 

Division. 

[FR  Doc.  85-7179  Filed  3-26-85;  8:45  am] 

BILLING  CODE  7710-12-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  8560 

Wilderness  Areas;  Withdrawal  of  43 
CFR  8560.4-6(J) 

AGENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  withdrawal  of  43  CFR 
8560.4-6(j). 

SUMMARY:  A  final  rulemaking 
establishing  procedures  for  the 
administration  of  wilderness  areas  on 
public  lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management  and 
designated  by  the  Congress  as  part  of 
the  National  Wilderness  Preservation 
system  was  published  in  the  Federal 
Register  of  February  25,  1985  (50  FR 
7704).  The  final  rulemaking,  except  for 
§  8560.4-6(j).  will  be  effective  on  March 
27.  1985.  Notice  is  hereby  given  of  the 
withdrawal  of  §  8560.4-6(j)  of  that  final 
rulemaking. 

EFFECTIVE  DATE:  The  final  rulemaking 
on  43  CFR  Part  8560.  except  for  §  8560.4- 
6(j)  which  is  hereby  withdrawn,  shall  be 
effective  on  March  27, 1985.  Section 
8560.4-6(j)  is  withdrawn  as  of  March  27. 
1985. 

ADDRESS:  Any  inquiries  or  suggestions 
should  be  submitted  to:  Director  (140), 
Bureau  of  Land  Management,  Main 
Interior  Bldg.,  Room  5555, 1800  C  Street, 
NW..  Washington,  D.C.  20240 
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FOR  FURTHER  INFORMATION  CONTACT: 

David  E.  Porter.  (202)  343-6064. 
SUPPLEMENTARY  INFORMATION:  After  the 
publication  of  the  final  rulemak;ng 
providing  procedures  for  the 
administration  of  wilderness  areas  on 
public  lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management  and 
designated  by  the  Congress  as  part  of 
the  National  Wilderness  Preservation 
System  in  the  Federal  Register  of 
February  25.  1985  (50  FR  7704).  the 
Department  of  the  Interior  decided  to 
withdraw  §  8560.4-6(j)  of  that  final 
rulemaking.  This  action  will  mean  that 
mining  claims  within  designated 
wilderness  areas  will  be  managed  under 
the  Bureau  of  Land  Management's 
Wilderness  Management  Policy 
published  in  September  IWl.  The 
withdrawal  of  this  section  will  provide 
the  Department  with  additional  time  to 
thoroughly  review  how  it  will  meet  its 
Congressionally  mandated  dual 
responsibility  of  guaranteeing  the 
preservation  of  wilderness  areas,  as 
well  as  ensuring  the  recognition  of  valid 
existing  rights  that  might  exist  in  those 
wilderness  areas. 

Under  the  authority  of  the  Federal 
Land  Policy  and  Manag._^ment  Act  of 
1976  (43  U.S.C.  1701)  and  the  Wilderness 
Act  of  1964  (16  U.S.C.  1131),  Subchapter 
H.  Chapter  H.  Title  43  of  the  Code  of 
Federal  Regulations  is  amended  by 
removing  and  reserving  8 8560.4-6(j). 

].  Steven  Griles, 

Deputy  Assistant  Secretary  of  the  Interior. 

March  22.  1985. 

[FR  Doc,  85-7238  Filed  3-2S-85:  6:45  am| 

BILLING  CODE   431D-84-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2,  22,  74  and  90 

I  Gen  Docket  No.  83-45;  RM-3910;  RM- 
3924,  rCC  84-5031 

Frequency  Allocation  to  the  Offshore 
Radio  Service 

agency:  Federal  Communications 

Pommission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Communications 

Commission  amends  Parts  2,  22,  74  and 
90  of  its  Rules  to  reallocate  television 
Channels  15  and  16  in  the  Gulf  of 
Mexico  to  the  Offshore  Radio  Service 
(ORB)  and  to  allow  the  authorization  of 
interstiti.il  frequencies  f'lr  ORB  use  in 
the  existing  ORS  allocation  at  television 
Channel  17,  This  action  is  taken  to  ORS 
to  expand  into  new  areas  of  the  Gulf  of 
Mexico  as  well  as  relieve  frequency 


congestion  in  the  existing  ORS  Channel 
17  allocation, 

EFFECTIVE  DATE:  April  26,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  Thomas,  Office  of  Science  and 
Technology,  2025  "M"  Street,  NW,. 
Washington.  D  C.  20554,  (202)  653-8162. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 
47  CFR  Part  2 

Frequency  allocations. 
47  CFR  Part  22 

Offshore  radio  service. 
47  CFR  Part  74 

Television. 

47  CFR  Part  90 

Authorization  in  the  Band  470-512 
(UHF-Sharing).  Radio. 

Report  and  Order 

In  the  matter  of  amendment  of  Parts  2,  22, 
74  and  90  of  the  Commission's  nales  to 
provide  additional  Channels  for  the  Offshore 
Radio  Service,  Gen.  Docket  No,  83-45.  RM- 
3910,  RM-3924. 

Adopted:  October  26. 1984. 

Released:  March  20,  1985. 

By  the  Commission:  Commissioner  Quello 
concurring  and  issuing  a  statement; 
Commissioner  Rivera  dissenting  and  issuing 
a  statement  at  a  later  date. 

Introduction 

1   This  proceeding  is  in  response  to 
two  petitions.  RM-3910  and  RM-3924, 
filed  by  the  Offshore  Telephone 
Company  (OTC).  In  its  first  petition, 
RM-3910  filed  June  10, 1981,  OTC 
requested  that  the  Commission  amend 
its  rules  governing  the  Offshore  Radio 
Service  (ORS),  previously  the  Offshore 
Radio  Telecommunication  Service,'  to 
allow  comm.on  carrier  operators  to  use 
interstitial  frequencies  within  the 
existing  ORB  allocation  at  488-494  MHz 
(UHF  television  Channel  17).  Interstitial 
frequencies  are  channels  offset  in 
frequency  by  one-half  channel  from  the 
normal  voice  channels.  In  its  second 
petition,  RM-3924  filed  June  15. 1981, 
OTC  requested  that  the  Commission 
amend  its  rules  to  reallocate  UHF 
television  Channels  15  and  16  in  the 
Louisiana-Texas  Gulf  Coast  Area  for 
ORB  use.  In  response  to  the  petitions, 
the  Commission  adopted  a  Notice  of 
Proposed  Rule  Making  (Notice) 
combining  the  two  petitions  into  the 


instant  proceeding.  General  Docket  No, 
83-45.2 

2.  Comments  in  response  to  the  Notice 
were  filed  by  OTC.  the  Association  of 
Maximum  Service  Telecasters.  Inc. 
(.AMST).  the  Central  Committee  on 
Telecommunications  of  the  American 
Petroleum  Institute  (API),  the  County  of 
Los  Angeles  (LA  County)  and  the 
General  Electric  Company  (GE1,  Reply 
comments  were  filed  by  AMST,  API  and 
OTC,  .Additional  comments  were  filed 
by  API  on  October  5,  1983  and  a  reply  to 
APIs  additional  comments  was  filed  by 
AMST. 

Background 

3.  In  Angus!  of  1976,  the  Comrr.ission 
adopted  a  Report  and  Order  in  Docket 
20368  establishing  the  ORS  common 
carrier  service.'  ORS  was  designed  to 
meet  the  growing  radio  communications 
needs  of  petrochemical  com.panies 
operating  in  the  Outer  Continental  Shelf 
region  of  the  southern  Louisiana  Gulf 
Coast  (Zone  A).' 

4.  The  rules  adopted  in  Docket  20368 
also  amended  the  Table  of  Frequency 
Allocations,  §  2.106,  of  the  FCC  Rules  by 
adding  footnote  NGn4.  This  footnote 
reallocated  L'HF-TV  Channel  17 
frequencies  (488-494  MHz)  to  the 
Domestic  Public  and  Private  Land 
Mobile  Radio  Services  in  the  offshore 
Louisiana  Gulf  Coast  areas,'  Four 
megahertz  of  this  spectrum,  was 
assigned  for  ORS  use  pursuant  to 

§  22.1001  of  the  Rules  and  the  remaining 
two  megahertz  was  assigned  to  the 
Private  land  Mobile  Radio  Ser\ices  for 
use  pursuant  to  §  90.315  of  the  FCC 
Rules. 

Notice 

5.  In  the  Notice,  we  proposed  to 
reallocate  UHF  television  Channels  15 
and  16  in  the  Gulf  of  Mexico  to  meet  the 
present  and  future  ORS  radio 
Communications  requirements.  These 
requirements  have  significantly 
increased  as  new  areas  in  the  Gulf, 
which  are  outside  the  geographical 


'  See  Common  Carrier  Docket  80-57  adopted  by 
the  Commission  on  October  19. 1963.  released  on 
December  19,  1983  (FCC  83-476.  49  FR  3996.  Ianuar> 
26. 1984), 


''  The  Notice  of  Proposed  Rule  Malimg  in  Gen. 
Docket  No,  83-45  was  adopted  on  January  27. 1983. 
and  released  on  February  22. 1983,  by  the 
Commission  (FCC  83-35,  46  FR  11957,  March  22. 
1983). 

'Report  and  Order.  Docket  No.  20368.  41  FR  33883 
(August  11. 1976). 

•This  service  is  authorized  in  the  area,  herein 
after  Zone  A,  bounded  by  the  coordinate  lines  94*00' 
West  Longitude  on  the  west,  and  87'45'  West 
Longitude  on  the  east:  by  the  three  mile  limit  along 
the  Gulf  Coast  on  the  north:  and  by  the  outer 
continental  shelf  on  the  south 

'NG114;  In  the  offshore  Louisiana  Gulf  Coast 
area,  the  band  488-^94  MHz  [TV  Channel  17)  is 
allocated  to  the  Domestic  Public  and  Industrial 
Radio  Service  in  accordance  with  the  regulationis) 
set  forth  in  Parts  22  and  90.  respectivrly 


boundaries  of  the  current  allocation,  are 
being  developed  by  petrochemical 
companies.*  Based  upon  a  study  by  our 
Office  of  Science  and  Technology,  we 
proposed  technical  standards,  including 
geographical  boundaries  for  use  of  each 
of  the  Channels,  to  provide  adequate 
protection  from  harmful  interference  to 
full  service  broadcasting  and  land 
mobile  operations.'  We  solicited 
comments  on  the  desirability  of 
allocating  some  of  the  frequencies  for 
private  use,  as  is  currently  the  case  in 
the  existing  ORS  allocation.  We  also 
asked  for  comments  on  whether  there  is 
a  need  to  provide  a  protection  standard 
to  prevent  intermodulation  interference 
between  land  mobile  stations  operating 
on  frequencies  within  television 
Channel  17  in  the  vicinity  of  Houston. 
Texas,  and  ORS  stations  operating  on 
frequencies  within  television  Channel 
16. 

Comments 

ORS  Spectrum  Needs 

6.  AMST  opposed  the  reallocation  of 
television  Channels  15  and  16  for  ORS  in 
the  Gulf  of  Mexico.  It  claimed,  as  it  had 
in  its  comments  to  the  petitions,  that 
there  has  been  no  demonstration  of 
need  to  warrant  increasing  the  spectrum 
allocated  to  ORS.  It  further  argued  that 
any  additional  ORS  communication 
requirements  should  be  met  by 
alternative  means  such  as  satellite 
operations  or  by  making  better  use  of 
current  allocations  with  advanced 
technologies  such  as  trunking,  cellular  or 
amplitude  compandored  side  band. 

7.  OTC.  API,  GE  and  LA  County  all 
supported  the  proposal  to  allocate 
additional  spectrum  for  ORS  use.  OTC 
and  API  argued  that  the  allocation  is 
needed  for  two  reasons.  First,  the 
current  spectrum  allocation,  which  is 
limited  geographically  to  Zone  A,  is  no 
longer  able  to  meet  the  current  ORS 
requirements  within  that  Zone.  Second, 
the  allocation  is  needed  to  meet  the 
radio  communications  requirements  in 
the  new  areas  in  the  Gulf  of  Mexico, 


•Expansion  of  Chjr.nel  17  is  not  ffdsitjle  due  to 
cochannel  land  mobile  operations  in  Houston 

"ORS  operations  on  television  Channel  17.  48»- 
494  MHz.  will  be  restricted  to  current  ORTS  zone. 
Zone  .\  isee  footnote  3)  Operations  on  television 
Cllannel  18.  482-488  .Milz.  will  be  restncled  to  Zone 
B  which  IS  bounded  by  the  coordinates.  Longitude 
87"  45'  on  the  east  to  longitude  gSOO"  on  the  west 
and  from  the  3-mile  limit  aiong  the  Gulf  of  Mexico 
shoreline  on  the  north  to  the  limit  of  the  Outer 
Continental  Shelf  on  the  south  Operations  on  L'MF 
TV  Channel  15.  4-6-482  MHz.  will  be  restricted  to 
Zone  C  which  is  bouii,!pd  by  the  coordinates: 
Unfjilude  94-00'  on  the  east,  ihe  3-mile  limit  on  the 
north  and  west,  a  175  mile  radius  from  the  reference 
point  at  Linares.  \  L..  Mexico  on  the  southwest. 
Latitude  26-00'  on  the  south,  and  the  limits  of  Ihe 
outer  continental  shelf  on  the  southeast 


which  are  outside  the  area  covered  by 
the  current  ORS  allocation  (Zone  A), 
that  are  being  explored  by  the 
petrochemical  companies.  These  new 
areas  for  exploration  were  created  by 
the  Department  of  The  Interior's  new 
leasing  program,  which  has  vastly 
expanded  the  total  area  offered  for  lease 
to  explore  and  develop  petrochemicals 
in  the  Gulf  of  Mexico.  In  its  comments, 
OTC  also  addressed  the  possibility  of 
using  satellite  systems  to  meet  the 
additional  ORS  requirements.  It  argued 
that  satellite  channels  would  be  both 
expensive  and  spectrum  inefficient.  If 
claimed  that  off  the  shelf  equipment  for 
each  terrestrial  duplex  single  voice/data 
telephone  circuit  would  cost  $7,000 
while  a  satellite  channel  would  cost 
about  $8,(K)0  per  month.  It  also  noted 
that  most  satellite  systems  are  designed 
for  wideband  communications  while 
most  ORS  operations  require  only  one  or 
two  channels  per  platform  and, 
therefore,  satellite  systems  would  not  be 
a  very  spectrum  efficient  way  of  meeting 
the  ORS  requirements.  API  also 
addressed  the  issue  of  using  new 
technologies  to  meet  future  ORS 
requirements.  It  argued  that  it  supports 
the  use  of  new  technologies  and,  in  fact, 
is  on  the  forefront  of  employing  new 
technologies  but  that  new  technologies 
alone  would  not  be  enough  to  satisfy  the 
offshore  communications  requirements. 

Reallocation  of  Television  Channels  15 
and  16 

8.  OTC.  API  and  GE  supported  the 
Notice's  proposed  reallocation  of 
Channels  15  and  16.  OTC  argued  that 
these  Channels  are  unused,  and  never 
will  be  used,  in  the  Gulf  of  Mexico  for 
broadcasting  and  that  this  spectrum  will 
simply  be  wasted  if  it  is  not  reallocated 
for  some  purpose  other  than 
broadcasting.  It  also  argued  that  these 
Channels  may  be  used  by  ORS  while 
providing  full  protection  to  full  service 
broadcasting  and  land  mobile 
operations.  OTC  further  argued  that 
these  bands  are  desirable  for  ORS 
operations,  as  off  the  shelf  equipment  is 
available  and  the  propagation 
characteristics  of  the  frequencies  in 
these  Channels  are  very  desirable  for 
ORS  operations.  GE  also  supported  this 
reallocation,  claiming  that  it  would  be 
an  efficient  use  of  the  spectrum.  It 
supported  its  claim  by  noting  that 
geographical  sharing  of  the  UHF 
television  spectrum  is  tried  and  proven. 
Specifically,  it  noted  the  reallocation  of 
television  Channel  17  for  ORS 
operations  has  resulted  in  greater  use  of 
the  spectrum  without  causing  any 
interference  to  broadcasting  or  land 
mobile  operations. 


9.  AMST,  however,  opposed  the 
reallocation  of  television  Channels  15 
and  16.  It  was  particularly  concerned 
about  possible  interference  from  ORS 
operations  to  a  proposed  broadcasting 
operation  on  Channel  15  at  Laredo, 
Texas.  It  was  also  concerned  that  ORS 
operations  may  pre-empt  possible  low 
power  operations  on  Channel  15  in  four 
Texas  cities.  Brownsville,  Harlingen, 
Beaumont  and  Port  Arthur.  In  response, 
both  OTC  and  API  argued  that  the 
proposed  technical  standards  provide 
full  protection  to  full  service  UHF  TV 
broadcasting  operations  by  requiring  a 
150  mile  separation  between  the  ORS 
station  and  a  co-channel  full  service 
UHF  broadcast  station.  OTC  filed  an 
engineering  study  with  regard  to 
protecting  a  proposed  UHF  Channel  15 
broadcasting  station  at  Laredo,  Texas.  It 
stated  that  only  about  30  square  miles, 
within  17  miles  of  the  coast,  of  ORS 
Zone  C  would  be  affected.  It  noted  that 
this  was  a  very  small  portion  of  the  ORS 
areas  and  did  not  consider  this  to  be  a 
significant  loss  to  ORS,  as  very  few  ORS 
stations  operate  near  the  shore  line.  It 
did  note,  however,  that  if  and  when 
UHF  TV  Channel  15  operation  starts  at 
Laredo,  any  ORS  station  in  the  affected 
area  would  be  required  to  discontinue 
operations.  API  argued  that  with  regard 
to  low  power  broadcast  use  of  Channel 
15,  the  Commission  should  not  be 
inhibited  from  providing  for  present 
communication  requirements  by 
providing  protection  from  potential 
interference  to  potential  stations.  It 
argued  that  the  Commission  should 
adopt  technical  parameters  to  protect 
these  stations  only  if  and  when  they  are 
authorized. 

10.  LA  County,  which  supported  a 
reallocation  to  ORS,  requested  that  the 
reallocation  be  made  in  the  spectrum 
above  television  Channel  20.  It  argued 
that  this  would  eliminate  all  possible 
interference  to  possible  future  land 
mobile  operations  on  television 
Channels  14  through  20  and  would  not 
set  a  precedent  of  using  these 
frequencies  for  ORS  in  other  parts  of  the 
country,  such  as  southern  California.  It 
also  requested  that  if  an  allocation  is 
made  to  ORS  on  television  Channels  15 
and  16  as  proposed,  then  the  ORS 
service  should  be  required  to  operate  on 
a  secondary  basis  to  any  future  land 
mobile  operations.  In  its  reply 
comments,  OTC  responded  to  LA 
County's  comments  by  arguing  that  LA 
County's  comments  add  little  to  this 
proceeding  as  they  are  based  on  pure 
speculation,  specifically  that  the 
Commission  will  reallocate  these 
Channels  for  land  mobile  use. 
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Allocation  for  Private  Use 

n.  In  response  to  our  solicitation 
regarding  allocating  a  portion  of 
Channels  15  and  16  for  private  use. 
extensive  comments  were  filed  by  OTC 
and  API.  OTC  was  opposed  to  private 
use  of  the  frequencies,  claiming  that  a 
comprehensive  common  carrier  system 
is  necessary  to  serve  such  a  vast  area.  It 
argued  that  private  operators  would 
have  problems  obtaining  necessary 
relay  rights-of-way  from  other  offshore 
operators,  that  there  are  economies  of 
scale  in  using  a  common  carrier  system 
(especially  for  sites  located  far  from  the 
mainland)  and  that  a  common  carrier 
system  would  permit  more  efficient 
utilization  of  the  spectrum.  It  also 
argued  that  private  users  could  obtain 
frequencies  allocated  to  other  private 
services  by  requesting  waivers  of  the 
Commission's  Rules,  while  common 
carriers  could  not.  Further,  in  its  reply 
comments  OTC  claimed  that  the  private 
users  had  not  demonstrated  a  need  for 
an  additional  allocation.  OTC  went  on 
to  request  that  if  an  additional 
allocation  were  made  for  private  use,  it 
should  be  restricted  to  one  or  two 
megahertz.  API,  on  the  other  hand, 
supported  "spinning  off  some  of  the 
spectrum  for  private  use  and  requested 
that  three  megahertz  per  Channel  be 
allocated  for  private  use.  It  argued  that 
users  should  be  provided  with  an  option 
of  choosing  between  a  private  and  a 
public  system  to  meet  their 
communication  requirements  in  the 
expanded  areas  available  for 
petrochemical  development  in  the  Gulf 
of  Mexico.  It  claimed  that  common 
carrier  facilities  do  not  reach  all  areas  of 
the  Gulf.  Further,  it  argued  that  private 
systems  are  particularly  necessary  when 
exploring  new  areas  where  common 
carrier  service  has  not  yet  been  initiated 
and  where  only  limited  requirements 
exist.  It  also  claimed  that  when  new 
areas  are  being  explored,  it  is  necessary 
to  have  secured  communication 
facilities,  which  often  may  only  be 
accomplished  by  private  systems.  It  also 
argued  that  the  existing  allocation  for 
private  frequencies  on  Channel  17  has 
been  extensively  used  and  is  of 
inestimable  value  to  oil  and  gas  industry 
licensees  and  that  the  new  frequencies 
would  be  equally  valuable. 

Intermodulation  Interference 

12.  In  response  to  our  solicitation 
regarding  the  likelihood  of 
intermodulation  interference  between 
land  mobile  st.Ttions  operating  on 
frequencies  wi*hin  television  Channel  17 
and  ORS  operations  on  television 
Channel  16.  we  received  comments  from 
OTC.  OTC  noted  that  it  is 


mathematically  possible  for 
intermodulation  products  to  occur,  but 
they  are  only  likely  to  be  harmful  if  the 
transmitters  are  located  close  to  one 
another.  However,  it  did  propose  that 
we  adopt  the  same  standards  that  were 
proposed  in  the  Notice  to  avoid 
intermodulation  interference  between 
stations  within  an  ORS  zone.  OTC 
proposed  the  following  paragraph  be 
added  to  §  22,1001: 

Section  22.1001(e)(3),  Where  the  proposed 
transmitting  site  is  located  west  of  longitude 
90  40  W,  and  is  within  32.2  k.M  (20  miles)  of 
the  shoreline,  and  proposes  use  of  the 
frequencies  set  forth  in  Section  22.1001  (b),  the 
applicant  shall  submit  a  showing  that  no 
third-order  intermodulation  interference 
would  be  caused  to  any  base  station  or 
mobile  operation  using  the  frequencies 
between  488  and  494  MHz. 

Interstitial  Frequencies 

13.  Both  OTC  and  API  supported  the 
proposal  to  permit  interstitial  channel 
assignments,  which  are  channels  offset 
by  12.5  kHz  from  the  existing  channels, 
in  the  current  ORS  allocation.  There 
were  no  comments  opposing  this 
proposal,  API.  however,  did  request  that 
the  Commission  modify  Its  proposal  in 
order  to  allow  interstitial  frequency  use 
within  TV  Channels  15  and  16  as  well. 
OTC  opposed  this,  arguing  that 
interstitial  usage  in  these  new  bands 
could  reduce,  rather  than  expand, 
spectrum  use.  as  there  would  be  a 
tendency  to  design  primary  channel 
operations  around  existing  interstitial 
operations  instead  of  the  other  way 
around.  Therefore,  it  suggested  that 
allowing  interstitial  assignments  might 
better  be  considered  after  there  is 
greater  use  of  the  primary  channels. 

Discussion 

14.  Our  proposal  in  the  Notice  that 
additional  spectrum  is  needed  to  meet 
current  and  future  ORS  communications 
requirements  in  the  Gulf  of  Mexico,  due 
to  expanded  areas  of  petrochemical 
development  in  the  Gulf  of  Mexico  and 
frequency  congestion  in  the  existing 
ORS  band,  was  suppoiud  by  OTC.  API, 
LA  County  and  GE.  Further  we  believe, 
as  stated  in  the  Notice  and  supported  by 
OTC  and  API.  that  UHF  Television 
Channels  15  and  16  are  appropriate 
choices  for  reallocation  for  the  fo'lov^ing 
reasons;  (A)  These  frequencies  will 
remain  unused  in  the  Gulf  of  Mecico 
unless  they  are  reallocated:  (B)  there  is 
equipment  available  at  these 
frequencies  that  can  provide  reliable 
communications  at  a  reasonable  cost: 
(C)  ORS  stations  will  be  able  to  use 
these  frequencies  restricted  by  the 
geographical  boundaries  proposed  in  the 
Notice  without  causing  interference  to 


full  service  broadcasting  stations  or  land 
mobile  operations  in  the  Gulf  area:  (D) 
these  frequencies  will  meet  the  ORS 
communications  requirements  as  well  as 
provide  an  alternative  to  other 
technologies,  such  as  cellular  and 
satellite  operations.*  which  may  be  able 
to  meet  some,  but  not  ail  of  the  offshore 
telecommunications  requirements  in  the 
Gulf:  and  (E)  the  reallocation  will  have 
only  minimal  impact  on  low  power 
television  operations.  We  believe  that 
the  protection  standard  for  ORS  based 
on  our  studies  and  proposed  in  the 
Notice,  in  particular  the  geographical 
boundaries  placed  on  the  use  of  each 
channel,  will  have  little  impact  on  low- 
power  broadcasting  operations  on 
Channels  15  and  16.  as  only  a  few 
sparsely  populated  areas  will  be 
affected.  With  regard  to  A.MST  concern 
regarding  the  four  Texas  cities,  which  it 
claimed  would  lose  potential  low-power 
television  authorizations  for  Channel  15. 
our  research  into  the  matter  revealed 
that  no  applications  have  been  filed 
with  the  Commission  for  low  power 
broadcasting  authorization  on  Channel 
15  in  any  of  the  four  cities.  Further,  two 
of  the  cities.  Brownsville  and  Harlingen, 
will  be  unable  to  use  Channel  15  in  any 
event  due  to  cochannel  full  service 
broadcast  operations  in  Mexico.  Two 
other  cities,  Beaumont  and  Port  Arthur, 
have  a  number  of  requests  for  low 
power  operations  on  other  Channels  in 
their  immediate  areas.  Therefore,  we  see 
little  impact  to  the  four  cities  cited  by 
AMST  just  as  we  see  little  impact  on  the 
rest  of  the  Coastal  area  from  ORS 
operations  on  either  Channel  15  or  16. 
15.  ORS  operations  must  protect  full 
servnce  UHF  TV  stations.  Full  serv^ice 
UHF  TV  stations  may  modify  their 
technical  parameters  and/or  transmitter 
locations,  in  accordance  with  Part  73  of 
the  Commission's  Rules.  If  such 
modifications  by  the  broadcast  stations 
reduce  the  distance  to  any  ORS  or 
private  land  mobile  stations  in  the  Gulf 
to  a  separation  less  than  those  specified 
in  Tables  D  and  E  of  S  22.1001(d)  or 
Table  1  of  §  90.315(d)  or  the  proviSHjns 
of  §  90.315(g),  then  ORS  and  private 
land  mobile  stations  will  be  required  to 
adjust  their  operations  to  correspond  to 
those  rules.  To  smooth  this  process,  we 
are  requiring  UHF  TV  licensees  on 
Channels  14.  15.  16,  17,  and  18  applying 
for  a  change  in  transmitter  site  that 
would  result  in  a  mileage  separation  less 
than  that  specified  in  the  attached  rules 
(i,e,.  210  miles-cochannel,  80  miles- 


*  The  Commission  has  accepted  for  filing 
applications  for  cellular  systems  in  the  Gulf  fsee 
File  No,  29O0O-C1--P-63  adopted  September  22.  1983. 
released  October  7, 1983,  FCC  83-134). 


adjacent  channel)  to  serve  notice  to 
those  affected  ORS  and  Private  Land 
Mobile  licensees  using  Channel  15. 16, 
and  17  frequencies  at  the  same  time  the 
application  for  change  is  submitted  to 
the  Commission.  We  beheve  this  is 
necessary  because  a  change  to  a  UHF 
TV  station's  transmitter  site  within  the 
station's  area  of  service  is  now 
considered  a  minor  change  by  the 
Commission.' 

16.  We  disagree  with  LA  County's 
comments  that  the  reallocaSion  should 
be  made  above  television  Channel  20  to 
provide  for  possible  fulnre  land  mobile 
operations.  We  believe,  as  stated  above 
and  in  the  Notice,  that  Channels  15  and 
16  provide  the  optimum  allocation  for 
ORS  because  they  will  be  economically 
viable  and  will  have  minimal  impact  on 
existing  and  planned  services.  Further, 
we  do  not  agree  that  ORS  should  now 
be  made  secondary  to  any  future  land 
mobile  operation.  Such  a  regulation 
should  be  considered  for  adoption  only 
when  and  if  a  land  mobae  allocation  is 
made  so  that  all  aspect.s  of  the  issue 
may  be  considered. 

17.  We  agree  with  API  that  there  is  a 
need  to  provide  an  allocation  for  private 
users  in  this  new  allocation,  particularly 
since  the  new  allocation  covers 
additional  area  in  the  Gulf  of  Mexico, 
which  is  not  covered  by  the  current 
private  allocation  at  Channel  17. 
However,  it  appears  to  us,  from  usage  in 
the  current  allocation,  that  the 
allocation  scheme  of  the  current  ORS 
frequencies,  4  MHz  for  corr.mon  carrier 
use  and  2  MHz  for  private  use,  would 
best  meet  the  expanding  communication 
requirements  for  both  common  carrier 
and  private  systems  in  the  Gulf  Mexico, 
Therefore,  we  are  modifving  footnote 
NG114  of  §  2.106  of  the  Rules,  from  the 
text  proposed  in  the  Notice,  to  read  as 
follows: 

NG114     In  the  Gulf  of  .Mpxico  offshore 
from  the  L.ouisMna-Texds  coast,  the 
frequency  band  476-494  MHz  IT'V  channels 
15,  16  and  17)  is  allocated  to  the  Domestic 
Putjlic  and  Private  Land  Mobile  Radio 
Services  in  accordance  with  the  regulations 
set  forth  in  Parts  22  and  90  respectively 

We  are  also  modifying  Parts  22  and  90 
as  set  forth  in  the  Appendix,  attached 


JMI 


•  The  Report  and  Order  in  M.M  Docket  No  83- 
J377.  49  FT?  32.S86.  .Ausust  IS.  1984.  redefined  minor 
changes  to  L'HF  TV  stations  to  include  a  c.hanf(e  of 
transmitter  sile  w.ihin  a  station  s  area  of  service 
Minor  changes  do  not  require  or  receive  a  30  day 
commenl  period  after  being  placed  on  public  notice 
before  such  changes  may  be  approved  ORS 
licensees,  of  course,  may  file  intormdl  comments 
relalinj!  to  such  modificalion  and  the  Commission 
has  the  discretion  to  consider  those  comments  in 
determ.ining  whether  la  grant  the  change 


hereto,  to  reflect  this  allocation  for 
private  use.  The  technical  standards 
adopted  for  Part  90  will  be  the  same  as 
those  proposed  for  Part  22  in  the  Notice 
and  adopted  herein. 

18.  With  regard  to  OTC  comments  on 
infermodulation  interference  between 
land-based  mobile  stations  operating  on 
Channel  17  frequencies  and  ORS 
operation  on  Channel  16  frequencies,  we 
agree  that  the  protection  criteria 
proposed  in  the  Notice  to  avoid 
interference  between  stations  within  an 
ORS  zone  would  also  provide  adequate 
protection  between  land-based  mobile 
and  ORS  stations.  Therefore,  we  will 
adopt  the  suggestion  of  OTC  and  will 
require  that  certain  fttrts  22  and  90 
applicants  for  Channel  16  frequencies 
submit  a  showing  that  no  third  order 
intermodulation  interference  will  be 
caused  to  existing  base  or  mobile 
operations  on  Channel  17  frequencies. 

19.  With  regard  to  euthorization  of 
interstitial  frequencies,  we  agree  with 
OTC  that  authorization  of  interstitial 
channels  in  the  new  ORS  allocations, 
even  though  they  would  be  secondary  to 
the  primary  channel  operations,  could 
cause  irregular  growth  in  the  primary 
channels.  This  could  preclude  use  of 
some  of  the  primary  channels,  thus 
reducing  the  spectrum  efficiency  of  the 
new  ORS  allocation.  Therefore,  we  will 
adopt  usage  of  interstitial  frequencies 
only  in  the  existing  ORS  allocation  at 
Channel  17,  where  there  is  already 
substantial  usage  of  the  primary 
channels.  We  are  adopting  use  of 
Interstitial  frequencies  for  Part  22  as 
proposed  in  the  Notice  and  also  are 
adding  rules  to  Part  90  as  suggested  by 
the  commenters,  that  will  allow 
interstitial  frequency  usage  for  private 
operations  in  the  current  allocation.  We 
are  applying  the  same  geographical 
limitations  for  the  Part  90  interstitial 
operations  as  we  are  applying  for  Part 
22  interstitial  operations. 

Other  Matters 

20.  In  its  comments,  OTC  suggested 
that  we  had  inadvertently  left  out 
frequency  pairs  489.325/492.325  MHz 
and  489.375/492.375  MHz  from 

§  22.1001(a)  in  Appendix  B  in  the  Notice. 
OTC  also  suggested  that  the  frequency 
pairs  488  925/491.925  and  488.975/ 
491.975  MHz  should  be  deleted  to 
preserve  a  guard  band  around  the  auto- 
alarm  channel  at  488.950/491.950  MHz. 
We  have  made  the  appropriate 
modifications  to  the  frequency  list  in 
§  22. 1001(a)  to  include  OTC  corrections. 


Administrative 

21.  Regulatory  Flexibility  Act  Final 
Analysis. 

/.  Need  for  and  Objective  of  Final  Rules 

The  objective  is  to  reallocate  the  band 
476-488  MHz  (television  Channels  15 
and  16)  for  Offshore  Radio  Service  use 
in  the  Gulf  of  Mexico  and  to  allow  use 
of  interstitial  frequencies  in  the  current 
ORS  allocation  (television  Channel  17, 
488-496  MHz).  This  will  satisfy  the 
expanded  communication  requirements 
of  petrochemical  companies  operating  in 
the  Gulf  of  Mexico. 

//.  Summary  of  Issues  Raised  by  Public 
Comments 

There  were  no  comments  filed 
addressing  the  matters  discussed  in  the 
initial  regulatory  flexibility  analysis. 

///.  Alternative  to  the  Rule 

It  does  not  appear  that  there  are  any 
significant  alternatives  to  the  adopted 
rules,  other  than  those  addressed  and 
rejected  in  this  order,  that  would 
accomplish  the  stated  objectives. 

22.  Accordingly,  it  is  ordered.  That 
pursuant  to  the  authority  found  in 
sections  4(i),  301  and  3u3[r)  of  the 
Communications  Act  of  1934,  as 
amended,  (47  U.S.C.  154  (i).  301.  303(r)), 
Parts  2,  22.  74  and  90  of  the 
Commission's  Rules  and  Regulations  is 
amended  as  specified  in  the  Appendix, 
These  amendments  become  effective 
April  26,  1985. 

23.  Further,  it  is  ordered,  That  any 
UHF  T'V  licensee  using  Channel  14, 15, 
16,  17.  or  18  filing  an  application  to 
change  transmitter  site  that  would  result 
in  a  mileage  separation  less  that  210 
miles  (cochannel)  or  80  miles  (adjacent 
channel)  from  any  ORS  Zone  as 
described  in  the  attached  rules  (see 

§  22.1001(a),  (b)  and  (c))  shall  serve 
notice  to  those  ORS  and  Private  Land 
Mobile  licensees  operating  on  Channels 
15, 16,  and  17  frequencies  in  the 
applicable  zone.  Names  and  addresses 
of  affected  ORS  licensees  may  be 
obtained  from  the  Commission's 
Common  Carrier  Bureau  and  names 
and  addresses  of  affected  Private  Land 
Mobile  Radio  Service  licensees  may  be 
obtained  from  the  Commission's  Private 
Radio  Bureau. 

24.  The  Secretary  shall  cause  a  copy 
of  this  Report  and  Order  to  be  served  to 
all  affected  UHF  TV  licensees. 

25.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 
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(Sees.  4,  303,  48  Slat.,  as  amended.  1066. 1082; 
47  L'S.C.  154.  30ri) 

William  J.  Tricdrico, 

Secretary. 

.Appendix 

Parts  2,  22.  74  and  90  of  Chapter  I  of 
Title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

A.  Section  2.106  is  amended  by 
revising  the  text  ot  footnote  NG114  at 
the  list  of  footnotes  following  the  Table 
of  Frequency  Allocation. 

§  2.106    Table  of  frequency  allocatons 
•  •  •  .  . 

NG114    In  the  Gulf  of  Mexico  offbhore 
from  the  Louisiana-Texas  coast,  the 
frequency  band  476-494  MHz  (TV  channels 
15. 16  and  17)  is  ailotaled  to  the  Domestic 
Public  and  Private  Land  Mot)iI(;  Radio 
Services  in  accordance  with  the  regulations 
set  forth  in  Parts  22  and  90  respectively. 


PART  22— PUBLIC  MOBILE  RADIO 
SERVICES 

B.  Section  22.1001  is  revised  as 
follows: 

§22.1001    Frequencies. 

(a)  On  a  shared  basi.s  with  television 
broadcasting  Channel  17,  the  following 
frequencies  are  for  assignment  to 
stations  of  communication  common 
carriers  in  the  Zone  specified  in  Table  A 
of  this  paragraph  together  with  the 
classes  of  station(s)  to  which  they  are 
normally  assigned  and  the  specific 
limitations  which  are  enumerated  in  the 
explanatory  notes: 


WsfiOfe  cenlr»l 

OHsttori!  subscncei 

staticn  i.-ec)uenc>n 

tragucnciet 

Liruutiont 

(nuegaHoftz) 

488  650 

491  650 

488  675 

491  675 

488  700 

491  700 

488  725 

491  725 

488  750 

491  750 

486775 

491  775 

488  800 

491800 

488  825 

491.825 

488  850 

491  850 

488  8-'5 

49'  8 -5 

488  900 

491  900 

436  950 

491  950 

469  000 

492000 

489  025 

492025 

489050 

492050 

489  075 

492075 

489100 

4S2  100 

439  125 

492  125 

489  150 

492  150 

489  175 

492  1 75 

489  200 

492.200 

489  225 

492  225 

489  250 

492  250 

489275 

492  275 

489  300 

492  300 

489  325 

492  325 

489  350 

492  350 

489  375 

492  375 

489400 

492  400 

489  425 

492  425 

489  450 

492  450 

489  475 

492  4.-5 

489  500 

492  500 

489  525 

492  £25 

489  550 

4B2  550 

489  575 

492  575 

489  600 

492  600 

489  625 

492  625 

489  650 

492  650 

489  675 

492  675 

489  700 

492  700 

489  725 

492  725 

489  750 

492  750 

489  775 

492  775 

489.800 

492  800 

489  82? 

492  825 

489  850 

492850 

489  875 

492875 

489  900 

49a900 

489  925 

492  925 

489  950 

492  950 

489  975 

492975 

490  000 

493  000 

Oitshofe  cenrrai 

Oflsno'e  sutscnbef 

station  frequencies 

frequencies 

Lionlations 

(megaMertz) 

(megaHenz) 

488025 

491  025 

488  050 

491050 

488  075 

491  075 

488  100 

491  100 

488  125 

491  125 

488  150 

491  160 

488.175 

491  175 

488  200 

491200 

488  225 

491225 

488250 

491  250 

488275 

491  275 

488  300 

491  300 

488  325 

491325 

488  350 

491  350 

488375 

491  375 

488  400 

491400 

488425 

491  425 

488  450 

491  450 

488  475 

491.475 

488  500 

491500 

488  525 

491  525 

488  550 

491  560 

488  575 

491  575 

488  600 

491  600 

488  625 

491625 

'Th>€9e  freouencjes  whh  be  assigned  tor  voice  graoe  gen. 
eral  communicalions 

'Tfiese  frequencies  may  be  assigned  tor  pnvaie  kr<e 
servce 

'These  IrequefKies  are  avartabte  for  emergency  communi- 
cations invotvmg  protection  of  life  and  properly 

*  These  frequencies  rnay  be  assigried  to  radio  re^y  sta- 
tions upon  a  satisfactory  stKiiwing  as  to  «vhy  it  is  impractica- 
ble to  achieve  the  requisite  cormiiunicatior  nwthout  the  use 
of  radio  relay  stations  operating  on  sucn  trecuenctes 

*  These  frequencies  sfiall  be  used  only  for  emergency  auto 
alarm  and  voice  transmission  pertatnir>g  to  emergency  cor>d»- 
tions 

■'These  frequencies  may  tx  used  lor  emergency  sl>ut-oW 
remote  control  telemetry  environmental  Data  Acquisition  and 
Dissemination,  or  facsimile  transmisS40n& 

Table  A  —Frequency  Availability  for 
Offshore  Radio  Service  Use 


Offshore 


Boundaries  of  zone 


Fiequencies 
(megaHartz) 


Southern         |  From  tor>g   87  45  on  the  east     Oiannef  17, 


Louisiana  to  long   94  00'  on  the  west 

[Zone  A)  and   from    the   3-mile   limit 

along  t^e  Gulf  of  Me;iico 
shorehne  on  the  north  to 
(he  HfTM  ol  the  Outer  Cono- 
nenial  Shelf  on  the  south. 


488-490. 
491-493 


(b)  On  a  shared  basis  with  television 
broadcasting  Channel  16.  the  following 
frequencies  are  for  assignment  to 


stations  of  (ummuDcation  comTion 
carriers  in  the  zone  specified  in  Tar'e  P 
of  this  paragraph  together  wi'h  the 
classes  of  s'ationfs)  to  which  t.'u:-;,  are 
normally  assigned.  These  frequencies 
will  be  assigned  for  voice  grade  general 
communications  and  may  be  assigned 
for  private  line  service. 


Oftahore 

CmiMore 

Cfisr<ir« 

^Mnuti 

subscnoei 

central 

Sot's  C'IO»' 

station 

station 

station 

statto*- 

fiequenaes 

frequencies 

"equencies 

frequencMis 

("legaMertz) 

(megafHer:!! 

.r^iegaHertt) 

(megaMe-u  i 

485025 

482  025 

486  025 

483  025 

485  050 

482  050 

486  D50 

483  050 

485.075 

482.075 

486  075 

483075 

485  100 

482100 

486  IOC 

483100 

485125 

482  125 

4S6  126 

483  125 

486  150 

482  160 

486  150 

463150 

485  175 

482  175 

466  175 

483  175 

485  200 

482  200 

4%6  230 

483  200 

485  225 

482  22t 

486  226 

483  225 

485.250 

482  25C 

486  250 

483.250 

485  275 

482  2"6 

486  275 

483275 

485  300 

482  300 

486  300 

483  300 

486  325 

482  325 

486  325 

483  325 

485  350 

482  360 

486  350 

483350 

485375 

482  3-5 

486  376 

483375 

485  400 

482  400 

486  400 

483  400 

485  425 

482  425 

486  426 

463  425 

485  450 

482450 

486  45C' 

483  450 

485  475 

482475 

486  4 '6 

483  476 

485  500 

482  500 

4a*-50< 

483  ."-OO 

485  525 

482525 

'bf  -.15 

4«i  525 

485  550 

482550 

486550 

483  550 

485575 

482.575 

486  5-6 

483  576 

465  600 

482  600 

486.600 

483  600 

485  625 

482  625 

486.625 

483,»>25 

485  650 

482  650 

486  650 

483  650 

486  675 

482675 

486  675 

481  675 

485  700 

482.700 

486  700 

483  700 

485  725 

482.725 

486  725 

483  725 

485750 

482  750 

486  750 

483  750 

485775 

4r,2  776 

48oi.-5 

483  775 

4P5  aco 

482.800 

486  800 

463  800 

485  825 

482  825 

486  825 

483  825 

485  850 

482850 

486  850 

483  850 

485  875 

482  875 

486  875 

483875 

485  900 

482  900 

486  900 

483  900 

485  925 

482  925 

4S6  925 

483.925 

486  950 

482  950 

486  950 

483  950 

486  975 

482  975 

486  975 

483975 

486  000 

483  000 

477  050 

480  050 

Table  B.— Frequency  Availability  for 
Offshc^e  f=Aco  Service  Use 


Offshore 
zone 


Boundanes  of  zone 


Frequencies 
(mega  Hertz) 


Soutfiem         I  From  lor^itude  67  46   on  itie    Channel  16. 


Louisiana- 

eaai  to  longituae  95  00  on 

482-484. 

Texas 

the  urest  and  from  the  3- 

485-487 

(Zone  B) 

mile  hmit  along  the  GuH  of 
Mexico  shoreline  on  the 
north  to  the  Umit  ot  me 
Outer  Cortin*ntai  She"  on  1 
Die  south 

(c)  On  a  shared  basis  with  TW 
broadcast  Channel  15,  the  following 
frequencies  are  for  assignment  to 
Stations  of  communication  common 
carriers  in  the  zone  specified  in  Table  C 
of  this  paragraph  together  with  the 
classes  of  station(s)  to  which  they  are 
normally  assigned.  These  frequencies 
will  be  assigned  for  voice  grade  general 
communications  and  rnav  be  assiened 
for  private  line  service 
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OWsho™ 

cmsftofB 

CmsNxa 

Ottsixxe 

canfrM 

•ubscnber 

central 

jubscnber 

suiion 

station 

siation 

station 

lr«quefx:ias 

trequencies 

frequencies 

trequencies 

(maq»Mertf) 

(megaMertz) 

(meganeru) 

{megaMem) 

476  025 

479  025 

477  075 

480  075 

476  050 

479  050 

477  100 

480  100 

476075 

479  075 

477  125 

480  125 

476  100 

479  100 

477  150 

480  150 

476  125 

479  125 

477  175 

480  175 

476  150 

479  150 

477  200 

480  200 

476  175 

479  175 

477  225 

480  225 

476  200 

479  200 

477  250 

480  250 

476225 

479  225 

477  275 

480  275 

476  250 

479  250 

477  300 

480  300 

476  275 

479  275 

477  325 

480  325 

476300 

479  300 

477  350 

480  350 

476  325 

479  325 

477  375 

480  375 

476350 

479350 

477  400 

480  400 

476375 

479375 

477  425 

480  425 

476  400 

479  400 

477  450 

480  450 

476  425 

479  425 

477  475 

480  4  75 

476  450 

479  450 

477  500 

480  500 

476  475 

479  475 

477  525 

480  525 

476  500 

479  500 

477  550 

480  550 

476525 

479  625 

477575 

480  5 '5 

476  550 

479  550 

477  600 

480  600 

476  575 

479  575 

477  625 

480  625 

476  600 

479  600 

477650 

480  650 

476  625 

479  625 

477  675 

480  675 

476650 

479  650 

477  700 

480  700 

476  675 

479  675 

477  725 

480  725 

476  700 

479  700 

477  750 

480  750 

476  725 

479  725 

477  775 

480  775 

476  750 

479  750 

477  800 

480  800 

476  775 

479  775 

477  825 

480  825 

476  BOO 

479  800 

477  850 

480  650 

476  825 

479  825 

477  875 

480  B75 

476  850 

479850 

477  900 

480  900 

476875 

479  875 

477  925 

480  925 

476  900 

479  900 

477  950 

480  950 

'  476  950 

'  479  950 

477975 

480  975 

477  000 

480  000 

477  025 

480  025 

'  Si4)6rscnp(  (1)  mdicales  1requenc»?s  sriati  t>e  used  only 
tor  ertwrgency  auto  alarm  and  voce  transmission  periaimng 
lo  emergency  conditjor^ 

Table  C— Frequency  Availability  for 
Of  FSHOfiE  Radio  Service  Use 


Ottshore 
rone 

BouTHlanes  of  zone 

Frequencies 
(meqaHerui 

Southern 

LongitjOe  94 '00   en  ine  east 

Channel 

Tews  15 

tr^  3  mile  limit  on  rrw  north 

476-4  78 

(ZoneC) 

and  mrest.  a  1 75  mite  radius 
from  the  reference  point  at 
Lirures.     N  L       Me«ico     on 
the      southwest.      Latitude 
26"00    on   the   south,    and 
the  limits  of  the  outer  conti- 
nental  shell   on   the  south- 
east 

479-481 

(d)  Ail  frequencies  listed  in  this 
section  are  subject  to  the  following 
conditions: 

(1)  No  fixed  or  temporary-fixed 
stations  shall  be  located  and  no  mobile 
stations  shall  be  operated  outside  the 
limits  of  the  respective  Zones  specified 
in  Tables  A,  B,  and  C  of  this  section- 

(2)  All  classes  of  stations  in  the 
Offshore  Radio  Telecommunications 
Service  shall  afford  protection  to  co- 
channel  full  service  television  stations 
in  accordance  with  the  values  set  out  in 
Table  D  of  this  paragraph  (d).  In  using 
Table  D  of  this  paragraph  (d),  the 
maximum  permissible  effective  radiated 
power  is  determined  as  follows: 

(i)  Using  the  method  specified  in 


§  73.611,  determine  the  distance 
between  the  proposed  station  and  the 
protected  co-channel  television  station. 
If  the  exact  mileage  does  not  appear  in 
Table  D  of  this  paragraph  (d),  the  next 
lower  mileage  separation  figure  is  to  be 
used. 

(li)  Enter  the  table  at  the  mileage 
figure  found  in  paragraph  (d)(2)(i)  of  this 
section.  Opposite  this  mileage  figure. 
ERPs  are  given  that  may  be  used  for 
antenna  heights  of  100.  150  or  200  feet 
above  sea  level.  If  the  exact  antenna 
height  is  not  shown,  the  ERP  allowed 
will  be  that  shown  for  the  next  higher 
antenna  height. 

(iii)  If  the  power  found  to  be  permitted 
following  this  procedure  is  lower  than 
that  determined  hereafter  from  Table  E 
of  this  paragraph  (d),  this  lower  figure  is 
the  maximum  power  that  may  be 
employed  at  the  proposed  station. 

(3)  All  classes  of  stations  in  the 
Offshore  Radio  Telecommunications 
Service  shall  afford  protection  to 
adjacent  channel  full  service  television 
stations  in  accordance  with  the  values 
set  out  in  Table  E  of  this  paragraph  (d). 

(4)  No  airborne  subscriber  station 
shall  be  operated  with  an  effective 
radiated  power  in  excess  of  1  watt  or  at 
heights  in  excess  of  1000  feet  above 
mean  sea  level.  Airborne  subscriber 
stations  using  Channel  17  frequencies 
shall  not  be  operated  outside  the  limits 
of  the  Zone  specified  in  Table  A  of  this 
section.  Further,  to  provide  adjacent 
channel  protection  to  TV  Channel  18, 
these  stations  shall  not  operate  within 

a  128.8  km  (80  mile)  radial  distance  to 
Lakes  Charles,  Louisiana.  Airborne 
subscriber  stations  using  Channel  16 
frequencies  shall  not  be  operated 
outside  the  limits  of  the  Zone  specified 
in  Table  B  of  this  section.  Further,  to 
provide  adjacent  channel  protection  to 
TV  Channel  15,  these  stations  shall  not 
operate  within  an  80  mile  radial 
distance  to  Lafayette,  Louisiana. 
Airborne  subscriber  stations  using 
Channel  15  frequencies  shall  not  be 
operated  outside  the  limits  of  the  Zone 
specified  in  Table  C  of  this  section. 
Further,  to  provide  adjacent  channel 
protection  to  TV  Channels  14  and  16, 
these  stations  shall  not  operate  within 
an  80  mile  radial  distance  of  either 
Corpus  Christi  or  Houston,  Texas. 

(5)  Antenna  heights  m  excess  of  61 
meters  (200  feet)  above  mean  sea  level 
will  not  be  authorized,  except  that 
surface  mobile  stations  will  be  limited  to 
a  height  of  30  feet  above  the  waterline. 

(6)  Mobile  stations  shall  not  operate 
with  an  effective  radiated  power  in 
excess  of  25  watts  within  32.2  km  (20 
miles)  of  the  3  mile  limit.  In  all  other 


Zones,  the  effective  radiated  power 
shall  not  exceed  100  watts. 

(7)  On  its  regularly  assigned 
frequency,  an  offshore  central  station 
may  be  used  to  perform  the  added 
functions  of  a  repeater  station  when 
means  are  provided  whereby  the 
licensee  of  the  radio  system  is  able  to 
turn  the  station  on  an<J  off  at  will 
irrespective  of  the  transmissions  of 
subscriber  units  on  the  mobile  frequency 
associated  therewith. 

Table  D,— Protection  of  Co-Channel  Full 
Service  Television  Stations  by  Stations 
in  the  Offshore  Radio  Service— Maxi- 
mum Effective  Radiated  Power  (Watts) 

165d8  proteclponl 


Distance  Irom 

ORTS 

transmitter  lo  TV 

station  on  the 

same  channel 

(miles) 

Antenna  height  above  sea  level 

100  n 

(walls) 

150(1 
(wans) 

200  ft 
(watts) 

210 

1.000 

1.000 

800 

S90 

450 

320 

2S0 

175 

180 

95 

65 

SO 

35 

205 

200 

195 „ 

190   „ 

185 

180 

175 

170 

900 
710 
520 
400 
280 
210 
150 

no 

80 
55 
40 
30 

800 
630 
450 
330 
240 
175 
130 
100 

165 -. 

160 

155 

70 
50 
35 
25 

150 

Note. — No  ORS  station  shall  operate  less 
than  241.4  km  (150  miles)  from  any  full 
service  co-channel  TV  station. 

Table  E— Protection  of  Adjacent  Full 
Service  Channel  Television  Stations  by 
Stations  in  thi-;  Offshore  Radio  Service 

(0  dB  protection) 


Distance  beyond  the  3-mile 
(4.B4un)  lifTMt  (miles) 


4 

5 

6 

7. 

8 

9 

10 

1 1 

12 „. 

13 

14 

15 

16 .., 

17 

18 

19 

20 

21 


Antenru  height  atxjve  sea 
level 


too  ft  (30  5 
meters) 
(watts) 


200  ft  (61 
meters) 
(watts) 


25 
40 
65 

too 

150 

215 

295 

400 

530 

685 

870 

1,000 

1.000 

1.000 

1.000 

1.000 

1.000 

1  000 


6 

10 

15 

25 

35 

50 

70 

100 

130 

170 

215 

270 

415 

505 

610 

730 

865 

1.000 


JMI 


Note. — Table  E  of  this  paragraph  (d) 
applies  only  within  an  128.8  km  (80  mile) 
radial  distance  of  full  service  adjacent 
channel  TV  stations. 
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(e)  A  new  ORS  station  may  be 
permitted  upon  a  showing  of  compliance 
with  the  following  provisions: 

(1)  That  the  applicant  has  notified  all 
licensees  and  permittees  of  ORS 
stations  located  within  321.8  km  (200 
miles)  of  the  proposed  station  of  the 
proposal  giving  them  the  following  data 
at  least  thirty  days  before  filing  the 
application; 

(i)  The  name,  business  address, 
frequency  coordinator,  and  telephone 
number  of  the  applicant. 

(ii)  The  location  by  coordinate  of  the 
proposed  station. 

(iii)  The  frequency  and  type  of 
emission  proposed. 

(iv)  The  height  and  type  of  antenna 
proposed. 

(v)  The  bearing  of  the  main  lobe. 

(vi)  The  effective  radiated  power 
proposed. 

(2)  That  the  proposed  station  protects 
the  primary  ORS  channels  by 
compliance  with  the  following 
separations: 

(i)  Co-channel  to  a  distance  of  241.4 
km  (150  miles). 

(ii)  When  offset  (interstitial)  channels 
are  used,  adjacent  channels  (±12.5  kHz) 
to  a  distance  of  80.5  km  (50  miles). 

(iii)  Third  order  intermodulation 
channels  plus  or  minus  12.5  kHz  to  a 
distance  of  32.2  km  (20  miles). 

(3)  Where  the  proposed  frans/nitting 
site  is  located  west  of  longitude 
93''40'W.  and  is  within  32.2  kM  (20  miles) 
of  the  shoreline,  and  proposes  use  of  the 
frequencies  set  forth  in  §  22.1001(b),  the 
applicant  shall  submit  a  showing  that  no 
third-order  intermodulation  interference 
would  be  caused  to  any  base  station  or 
mobile  operation  using  the  frequencies 
between  488  and  494  MHz. 

(f)  Upon  a  showing  of  compliance 
with  the  following  additional  limitations 
an  ORS  station  may  be  permitted  using 
interstitial  frequencies  (12.5  kHz  offset) 
in  Zone  A  (Table  A  of  this  section)  using 
TV  Channel  17  frequencies  (488-490  and 
491^93  MHz): 

(1)  That  the  station  will  be  located 
east  of  92  degrees  West  Longitude  in  the 
Southern  Louisiana  ORS  zone  (Zone  A). 

(2)  That  utilization  of  this  channel  is 
secondary  to  the  utilization  of  any 
primary  ORS  channel  set  forth  in 
paragraph  (a)  of  this  section, 

(3)  That  the  station  be  utilized  for 
voice  grade  general  communications  or 
to  provide  for  private  line  service  (see 
limitations  1  and  2  to  the  list  of 
frequencies  in  paragraph  (a)  of  this 
section). 


PART  74-EXPERIMENTAL, 
AUXILIARY,  AND  SPECIAL 
BROADCAST.  AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

C,  In  §  74.709,  paragraph  (e)  is  revised 
to  read  as  follows; 

§  74.709    Land  Mobile  station  protection. 
«  •         •         •         « 

(e)  To  protect  stations  in  the  Offshore 
Radio  Service,  a  low  power  TV  or  TV 
translator  station  construction  permit 
application  will  not  be  accepted  if  it 
specifies  operation  on  channels  15, 16. 
17  or  18  in  the  following  areas.  West 
Longitude  and  North  Latitude  are 
abbreviated  as  \V  L.  and  \.L. 
respectively. 

(1)  On  Channel  15:  west  of  922'00' 
W.L.:  east  of  98*30'  W.L.:  and  south  of  a 
line  extending  due  west  from  30'30'  .N.L. 
92'00  W.L  to  30'30'  N  L.,  96'00'  W.L.; 
and  then  due  southwest  to  28''00'  N.L. 
98°30'  W.L. 

(2)  On  Channel  16:  west  of  86'40'  W.L.: 
east  of  96^30'  W.L.:  and  south  of  a  line 
extending  due  west  from  31°00'  N.L. 
86'40'  W.L.  to  31 '00'  N.L..  9500  W.L. 
and  then  due  southwest  to  29'30'  N.L.. 
96°30'  W.L 

(3)  On  Channel  17:  west  of  8630'  W.L; 
east  of  96°00'  W.L.:  and  south  of  a  line 
extending  due  west  from  3r00  N.L, 
86'^30'  W.L  to  3r30'  N.L..  94'OG  W.L 
and  then  due  southwest  to  29°30'  N.L, 
96°00'  W.L. 

(4)  On  Channel  18:  west  of  87'00'  W.L; 
east  of  95°00'  W.L.:  and  south  of  3T00' 
NL 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

U.  Section  90.315  is  revised  in  its 
entiiety  as  follows: 

§  90.315    Special  provisions  governing  use 
of  frequencies  In  ttie  476-494  MHz  band  (TV 
Channels  15,  16.  and  17)  In  the  Southern 
Louisiana-Texas  Offshore  Zone. 

(a)  The  frequency  bands  from  490—191 
and  493-494  MHz  will  be  available  for 
assignment  to  stations  governed  by  this 
part  within  Zone  A.  The  boundaries  of 
Zone  A  are  from  longtidue  87'45  on  the 
east  to  longitude  94'00'  on  the  west,  and 
from  the  three  mile  limit  along  the  Gulf 
of  Mexico  shoreline  on  the  north  to  the 
limit  of  the  Outer  Continental  Shelf  on 
the  south.  The  frequpnc\'  bands  from 
484^85  and  476-488  MHz  will  be 
available  for  assignment  to  stations 
governed  by  this  part  within  Zone  B. 
The  boundaries  of  Zone  B  are  from 
longitude  87'45'  on  the  east  to  longitude 
95°00'  on  the  west  and  from  the  3-mile 
limit  along  the  Gulf  of  Mexico  shoreline 
on  the  north  to  the  limit  of  the  Outer 
Continental  Shelf  on  the  south.  The 


frequency  bands  from  478-479  and  481- 
482  MHz  will  be  available  for 
assignment  to  stations  governed  by  this 
part  within  Zone  C.  The  boundaries  of 
Zone  C  are  from  longitude  94'00  on  the 
east,  the  3-mile  limit  on  the  north  and 
west,  a  175  mile  radius  from  the 
reference  point  at  Linares,  N.L.,  Mexico 
on  the  southwest,  latitude  26°00'  on  the 
south,  and  the  limits  of  the  Outer 
Continental  Shelf  on  the  southeast. 
These  frequencies  may  also  be  assigned 
to  fixed  stations  located  on  shore 
designed  to  provide  communications 
ser\ice  within  the  zone, 

(b)  Offshore  base/mobile,  and 
offshore  and  shore  fixed  stations  may  be 
authorized. 

(c)  F2.  F3,  F4,  F9,  and  A2,  A3,  A4,  and 
A9  emissions  may  be  authorized. 

(d)  Offshore  stations  shall  afford 
cochannel  protection  to  TV  stations  on 
Channels  15.  16  and  17.  Station 
operating  parameters  shall  be  in 
accordance  with  the  values  given  in 
Table  1  of  this  section. 

Table  1  —Protection  of  Cochannel  Tele- 
vision Stations  by  Offshore  Stations 
Operating  in  the  Southern  Louisiana- 
Texas  Offshore  Zone  (65  dB  Protec- 
tion); Maximum  Effective  Radiated 
Power  (in  Watts) 


Distance  hCKn 
trsnsmmar  to 


Antenna  heigni  (bov*  »«•  iev«i  (teel) 


station  (rretes) 

100 

15C 

200 

210  

1.000 

1.000 

1.000 

205 „ 

1,000 

900 

BOO 

200 

600 

710 

630 

195 

590 

520 

450 

190 

450 

«00 

330 

IBS 

320 

260 

240 

180   

250 

210 

175 

175 

175 

150 

130 

170 _  _„. 

1M 

110 

100 

165 _   .. 

95 

80 

70 

160 

65 

55 

SO 

155 __  „  „. 

SO 

40 

35 

150 „. 

36 

30 

25 

Note. — To  determine  the  maximum 
permissible  pffective  radiated  power: 

(1)  As  specified  in  §  73.611  determine  the 
distance  between  the  proposed  station  and 
the  cochannel  television  station  If  the  exact 
mileage  does  not  appear  m  Table  1  of  this 
section,  the  next  lower  mileage  separation  is 
to  be  used. 

(2)  Opposite  this  mileage  figure  ERPs  are 
given  that  may  be  used  for  antenna  heights  of 
100.  150,  or  200  ft  ASL  if  the  exact  antenna 
height  18  not  shown,  the  ERP  allowed  will  be 
that  shown  for  the  next  higher  antenna 
height. 

(e)  Shore  stations  communicating 
point-to-point  with  offshore  stations  will 
be  permitted  at  least  the  same  ERP  as 
the  offshore  station,  but  only  in  the 
direction  of  the  offshore  station.  A 
directional  antenna  shall  be  used  and 
the  rearward  radiated  power  from  the 
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antenna  in  a  sector  ±22'/7'  from  the  line 
joining  the  shore  antenna  to  the 
cochannel  television  station  shall  not 
exceed  those  shown  in  Table  2  of  this 
section. 

Table  2  —Maximum  Rearward  Effective 
Radiated  Power  Allowed  for  Shore 
Stations;  Rearward  Effective  Radiated 
Power  (in  Watts)  From  Shore  Antenna 
IN  A  Sector  ±22^'  From  the  Line  Joining 
THE  Shore  Antenna  to  the  Cochannel 
Television  Station 


Dislanca 

from 
transnm. 

ter  to 

ne< 
tuuon 

Antenna  heigrti  abovs  ground  (leeU 

100 

150 

200 

300 

500 

750 

185 

180  .  .. 

320 

250 

175 

130 

95 

65 

SO 

35 

25 

18 

13 

10 

7 

5 

260 

210 

150 

110 

82 

55 

40 

30 

20 

15 

10 

a 

6 

4 

240 

175 

130 

100 

70 

50 

35 

25 

18 

13 

9 

6 

5 

3 

190 

125 

100 

75 

SO 

40 

30 

20 

15 

10 

7 

5 

4 

3 

125 

100 

70 

40 

35 

25 

20 

15 

10 

7 

5 

3 

3 

2 

90 

60 

50 

35 

25 

20 

15 

10 

7 

5 

3 

2 

2 

1 

175 

170_.. 
165 

160 „.. 

155... 
150 

145 

140  _._ 

135 

130.     . 

125 

120 

Note. — As  an  example  of  the  use  of  Tables 
1  and  2.  assume  an  offshore  station  located 
180  mi  from  TV  Channel  17  located  in  Bude. 
Miss,  with  an  antenna  height  of  100  ft.  Table 
1  allows  this  station  to  operate  with  250  W 
ERP.  Now  assume  the  shore  station 
communicating  with  the  offshore  station  is  30 
mi  from  the  offshore  station  and  150  mi  from 
Bude.  Miss.  The  shore  station  antenna  heijijht 
18  500  ft  above  ground.  The  shore  station  will 
be  allowed  the  same  ERP  as  the  offshore 
station  (250  W'j  in  the  direction  of  the 
offshore  station  Table  2  indicates  that  the 
effective  radiated  power  in  a  sector  ±22'^' 
from  the  line  joining  the  shore  antenna  to 
Bude.  Miss,  can  only  be  15  W  Consequently. 
a  directional  antenna  must  be  used  whose 
minimum  front-to-back  ratio  over  this  45' 
sector  must  be  at  least  12.2  dB.  |250  W 
forward  power  to  15  W  rearward  power  is  a 
power  ratio  of  16.6  or  12.2  dB). 

(0  To  provide  cochannel  protection  to 
television  stations,  no  shore  station  will 
be  allowed  closer  than  120  miles  from 
the  cochannel  television  station. 

(g)  To  provide  adjacent  channel 
protection  to  television  stations,  no 
shore  or  offshore  station  shall  be 
allowed  within  an  80  mile  distance  of 
the  adjacent  channel  television  station. 

(h)  Mobile  stations  shall  not  operate 
closer  to  shore  than  4  miles  beyond  the 
three  mile  limit  and  shall  not  operate 
with  an  ERP  in  excess  of  100  watts  with 
30  ft.  maximum  antenna  height. 


(i)  Mobile  stations  installed  in  aircraft 
shall  operate  7  miles  beyond  the  three 
mile  limit  and  shall  not  operate  with  an 
ERP  in  excess  of  1  watt  or  at  heights  in 
excess  of  1000  feet  AMSL. 

(j)  The  following  frequencies  are 
available  for  assignment  in  all  services 
for  use  in  the  Zones  as  defined  in 
paragraph  (a)  of  this  section. 

Paired  Frequencies  (Megahertz) 


Zone 

Transmn  (Of  racewe) 

'Receive  (of 
transmit) 

A 

490  025-490  Si's 

493  025-493  975 

B 

484  025-464  975 

487  02&-4a7  97S 

c 

478  025-478  975    

i 

481  025-481  975 

Only  the  first  and  last  assignable 
frequencies  are  shown.  Frequencies 
shall  be  assigned  in  pairs  with  3  MHz 
spacing  between  transmit  and  receive 
frequencies.  Assignable  frequency  pairs 
shall  occur  in  increments  of  25  kHz. 

(k)  Fixed  stations  operating  point-to- 
point  shall  be  assigned  frequencies 
beginning  with  490.025/493.025  MHz 
(Zone  A).  484.025/487.025  MHz  (Zone  B) 
and  478.025--181.025  MHz  (Zone  C)  and 
progressing  upwards  utilizing  available 
frequencies  toward  the  end  of  the  band. 
Offshore  base/mobile  stations  shall  be 
assigned  frequencies  beginning  at 
490.975/493.975  MHz  (Zone  A),  484.975/ 
478.975  MHz  (Zone  B)  and  478.975/ 
481.975  MHz  (Zone  C)  and  progressing 
downwards  utilizing  available 
frequencies  toward  the  beginning  of  the 
band.  All  frequency  assignments  are 
subject  to  the  conditions  specified  in 
§  91.173. 

(1)  Bandwidths  other  than  25  kHz  may 
be  authorized  upon  an  adequate 
showing  of  need.  An  application 
requesting  such  authorization  shall  fully 
describe  the  modulation,  emission  and 
bandwidth  desired,  the  bandwidth  to  be 
occupied,  and  justification  for  the 
request. 

(m)  Stations  located  east  of  92'W 
longitude  in  the  Southern  Louisiana 
Offshore  Zone  may  be  authorized 
frequencies  that  are  offset  by  12.5  kHz 
from  regularly  assigned  Zone  A 
frequencies  (490-491  and  493^94  MHz). 
Such  assignments  will  be  on  a 
secondary,  non-interference  basis  to 
primary  authorized  stations  and  shall  be 
entitled  to  no  protection  from  these 
stations. 

(FR  Doc  85-7046  Filed  3-26-85:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  242  and  252 

Defense  Acquisition  Regulatory 
System;  Availability  and  Request  for 
Comment  on  Overtiead  Cost 
Certifications;  Interim  Changes  to  the 
DoD  FAR  Supplement 

AGENCV:  Department  of  Defense  (DoD). 

ACTION:  Interim  rule  and  request  for 
comment. 

SUMMARV:  The  Secretary  of  Defense  on 
March  12, 1985.  decided  that  contractors 
will  be  required  certify,  under  penalty  of 
perjury,  that  all  costs  included  in  claims 
for  overhead  costs  are  allowable  in 
accordance  with  contract  requirements 
and  the  cost  principle  applicable  to 
those  contracts.  Interim  changes  to  DoD 
FAR  Supplement  (DEARS)  Subparts 
242.7  and  252.2  have  been  issued  to 
require  an  appropriate  certification  and 
preclude  contracting  officers  from 
accepting  overhead  cost  submissions 
unless  they  have  been  properly  certified. 
EFFECTIVE  DATE:  March  20,  1985. 
DATES:  Any  comments  on  the  changes  to 
DFARS  242.7  and  252.2  are  to  be 
submitted  to  the  DAR  Council  no  later 
than  April  26,  1985. 

ADDRESS:  Interested  parties  may  contact 
the  following  to  obtain  copies  of  the 
proposed  changes  and  to  submit 
comments:  Defense  Acquisition 
Regulatory  Council.  ATTN:  Executive 
Secretary.  OUSDRE(AM)(DARS).  c/o 
OUSDRE(M&RS),  Room  3Dl3g, 
Pentagon,  Washington,  D.C.  20301-3062. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  W.  Lloyd,  Executive  Secretary 
DAR  Council,  (202)  697-7267. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  DoD  FAR  Supplement  is  codified 
in  Chapter  2.  Title  48  of  the  Code  of 
Federal  Regulations. 

The  October  1, 1984  revision  of  the 
CFR  is  the  most  recent  edition  of  that 
title,  it  reflects  amendments  to  the  1984 
edition  of  the  DoD  FAR  Supplement 
made  by  Defense  Acquisition  Circulars 
84-1  through  84-3. 

Interested  parties  may  submit 
proposed  revisions  to  this  Supplement 
directly  to  the  DAR  Council. 

Interim  Changes  to  48  CFR  242  and  252 

The  Department  of  Defense  has  issued 
interim  changes  to  the  DoD  FAR 
Supplement  to  assure  that  certain 
acquisition  regulations  regarding  claims 
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for  overhead  costs  are  followed.  These 
changes  require  a  company's  division 
Vice  President  or  equivalent  to  certify 
that  all  costs  included  in  cldims  for 
overhead  costs  are  allowable  in 
accordance  with  contract  requirements 
Hnd  the  cost  principles  applicable  to 
those  contracts.  These  changes 
prescribe  a  specific  certification  for  this 
purpose  and  prohibit  contracting  officers 
from  accepting  overhead  cost 
submissions  that  are  not  properly 
certified.  Due  to  urgent  and  compelling 
circumstances,  these  charges  are  being 
issued  as  interm  rules  wouthout  public 
comment  prior  to  their  effectivity. 

List  of  Subjects  in  48  CFR  Ch.  2 

Government  procurement. 
James  T.  Brannan, 

Director,  Defense  Acquisition  Regulatory 
Council. 

Adoption  of  Amendments 

Therefore,  the  DoD  F.-\R  Supplement 
contained  in  48  CFR  Chapter  2  is 
amended  as  set  forth  below. 

1.  The  authority  for  48  CFR  Chapter  2 
reads  as  folLnvs: 

Authority:  5  U.S.C.  301.  10  U  S.C.  2202,  DoD 
Directive  5iXX).35,  and  DoD  F.^R  Supplement 
201.301. 

PART  242— CONTRACT 
ADMINISTRATION 

2.  Sections  242.770,  242.770-1  and 

242.770-2  are  added  to  read  as  follows: 

242.770    Overhead  cost  certifications. 
242.770-1     Policy. 

No  submission  of  a  request  for 
payment  of  indirect  costs  shall  be 
accepted  and  no  payment  shall  be  made 
unless  such  costs  have  been  certified  by 
the  contractor's  Division  Vice  President 
or  equivalent,  using  the  Certificate  of 
Overhead  Costs  in  the  clause  at  252.242- 
7003.  Certification  of  a  request  for 
payment  of  indirect  costs  may  be  made 
by  an  individual  certification  or  by  a 
reference  to  a  current  certification  of  the 
billing  rates  or  final  indirect  cost  rales 
used  in  developing  the  payment  request. 
No  agreements  on  billing  rates 
(including  forward  pricing  rates  used  as 
billing  rates)  or  on  final  indirect  cost 
rates  shall  be  made  by  the  Government 
without  such  certification.  Changes  to 
previously  certified  billing  rates  require 
a  new  certification. 

242.770-2     Clause. 

The  contracting  officer  shall  insert  the 
clause  at  252.242-7003,  "Certification  of 
Overhead  Costs  (MAR  1985)."  in  all 
solicitations  and  contracts  which 
provide  for  (a)  interim  reimbursement  of 
indirect  costs,  (b)  establishment  of  final 
indirect  cost  rates,  or  (c)  contract 


financing  that  includes  interim  payment 
of  indirect  cost  (eg.,  progress  payments 
based  on  cost  and  payments  based  on 
percentage  or  stage  of  physical 
completion  such  as  shipbuilding). 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.242-7003  is  added  to 
read  as  follows; 

252.242-7003     Certification  of  Overhead 
Costs. 

As  prescribed  in  242.770-2.  insert  the 
following  clause: 

Certification  of  Overhead  Costs  (Mar  1983) 

(a)  Definition.  "Claim."  as  used  in  this 
clause,  means  any  request  for  payment  of 
overhead  costs  including  a  proposal  for  or  an 
agreement  on  final  indirect  cost  rates  or 
billing  rates  (including  forward  pricing  rates 
used  as  billing  rates). 

(b)  The  Contractor's  Division  Vice 
President  or  equivalent  must  execute  the 
Certificate  in  paragraph  (c)  below  for  all 
overhead  cost  claims.  Only  upon  receipt  of 
the  Certificate,  or  specific  reference  to  same, 
shall  the  Contracting  Officer  act  on  the 
Contractor's  overhead  cost  claim. 

(c)  Certificate  of  Overhead  Costs.  The 
Certificate  shall  read  as  follows: 

This  is  to  certify  that: 
1. 1  have  reviewed  the  claim  submitted 
herewith; 

2.  All  costs  included  in  this  claim  for 
(overhead  costs  for  rate  approval)  (final 
settlement  for  identify  period  covered  by 
rate)  are  allowable  in  accordance  with  the 
requirements  of  contracts  to  which  they 
apply  and  with  the  cost  principles  of  the 
Department  of  Defense  applicable  to  those 
contracts: 

3.  This  claim  does  not  include  any  costs 
which  are  unallowable  under  applicable  cost 
principles  of  the  Department  of  Defense,  such 
as  (without  limitation):  Advertising  and 
public  relations  costs  (FAR  31.205-1), 
contributions  and  donations  (FAR  31 .205-8). 
entertainment  costs  (FAR  31.205-14),  fines 
and  penalties  (FAR  31.205-15),  lobbying  costs 
(FAR  31.205-22).  defense  of  fraud  proceedings 
tFAR  31.205-47).  and  goodwill  (F.\R  31.205- 
49):  and 

4.  All  costs  included  in  this  claim  benefit 
the  Department  of  Defense  and  are 
demonstrably  related  to  or  necessary'  for  the 
performance  of  the  Department  of  Defense 
contract(s)  covered  by  the  claim. 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct. 

Firm:  

Signature:  • — 

Name  of  Corporate  Officidl. 

Title:  — — 

Date  of  Execution; 

(End  of  clause) 

[FR  Doc  85--19-  Filed  3-26-65:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

I  Docket  No.  84-09;  Notice  2] 

Federal  Motor  Vehicle  Safety 
Standards;  Door  Locks  and  Door 
Retention  Components 

agency:  National  Highway  Traffic 
Safety  Administration  (NffTS.^),  DOT. 
action:  Final  rule. 

summary:  The  purpose  of  this  notice  is 
to  amrnd  Federal  Motor  Vehicle  Safety 
Standard  .No.  206.  Door  Locks  and  Door 
Retention  Components,  to  expand  the 
list  of  doors  that  need  not  conform  to  the 
requirements  of  the  standard,  .^ddcd  !o 
the  list  are  doors  with  wheelchair  lifts 
that  arc  provided  with  an  audible  or 
visual  alarm  which  signals  the  driver 
when  the  door  is  unsecured  and  the 
ignition  is  in  the  "on"  position.  When  in 
its  stowed  position,  a  wheelchair  lift 
barricades  the  door  and  prevents 
occupant  ejection  from  the  vehicle  if  the 
door  were  to  open  while  the  vehicle  is  in 
motion  or  involved  in  a  collision.  The 
alarm  ensures  that  the  wheelchair  lift  is 
in  its  retracted  position  and  the  door  is 
shut  while  the  vehicle  is  in  operation. 
This  final  rule  completes  a  rulemaking 
action  commenced  when  a  manufacturer 
requested  an  exemption  from  the 
requirements  of  Standard  No.  206. 

EFFECTIVE  DATE:  July  25    1985 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Smth.  Office  of  Vehicle 
Safety  Standards,  .Nat.onal  flighway 
Traffic  Safety  Administ.'-ation,  400 
Seventh  Street,  SW.,  Washin.cton   D  C. 
20590,  Telephone  (202)  426-22-4_ 
SUPPLEMENTARY  INFORMATION: 
Paragraph  S4  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  206,  Door 
Locks  and  Door  Retention  Components. 
excludes  from  its  requirements 
components  on  folding  doors,  roll-up 
doors  and  doors  that  are  designed  to  be 
easily  attached  to  or  removed  from 
motor  vehicles  manufactured  for 
operation  without  doors.  Thomas  Built 
Buses,  Inc.,  (hereinafter  referred  to  as 
"Thomas")  requested  that  Standard  No. 
206  be  amended  to  exclude  from  its 
requirements  multipurpose  passenger 
vehicles  which  are  equipped  with 
wheelchair  lifts  and  which  are  designed 
for  wheelchair  occupants. 

On  September  26.  19&4  the  agency 
published  a  notice  of  proposed 
rulemaking  (.NPR.M)  in  the  Federal 
Register  (49  FR  37813),  which  proposed 
to  exclude  from  the  standard's 


requirements  doors  with  wheelchair  hfts 
that  are  provided  with  audible  alarms. 
The  notice  explained  that  the  agency 
was  proposing  to  expand  the  list  of 
excluded  doors  to  include  side  doors 
equipped  with  wheelchair  lifts  and 
audible  alarms  because  the  wheelchair 
lifts  barricade  the  door  of  the  vehicle  if 
the  door  were  to  open  while  the  vehicle 
is  in  motion  or  involved  in  a  collision. 
The  agency  believed  that  it  was 
unnecessary  to  require  these  doors  to 
comply  with  the  requirements  of  the 
standard  since  the  lifts  would  prevent 
ejection  of  the  vehicle's  occupants,  and 
since  there  would  be  an  alarm  which 
would  ensure  that  the  door  is  closed  and 
the  lift  is  in  its  retracted  position. 

The  NPRM  explained  that  wheelchair 
lifts  are  designed  so  that  they  are 
secured  in  the  retracted  position  by 
either  hydraulic  pressure  in  the 
extension/retraction  cylinders  and 
mechanical  latches,  or  by  electrically- 
operated  drive  mechanisms.  Metal  grate 
floors  of  lifts  are  stowed  in  a  vertical 
position  parallel  to  and  in  close 
proximity  with  the  interior  surface  of  the 
door  of  the  vehicle.  In  its  retracted 
position,  the  wheelchair  lift  could 
provide  an  adequate  barrier  to  occupant 
ejection  from  the  vehicle  if  the  door 
were  to  open  while  the  vehicle  is  in 
motion  or  involved  in  a  collision.  An 
alarm  system  which  is  activated  if  the 
door  is  opened  while  the  ignition  is  in 
the  "on"  position  would  ensure  that  the 
wheelchair  lift  is  in  its  retracted  position 
and  the  door  is  shut  while  the  vehicle  is 
in  operation. 

One  comment  to  the  proposal  was 
received  by  the  agency.  The  commenter 
generally  supported  the  proposed 
amendment  but  suggested  two  changes. 
The  first  suggestion  was  that  a  visual 
alarm,  such  as  a  flashing  visible  signal 
located  in  the  driver's  compartment,  be 
allowed  as  an  alternative  to  the  audible 
alarm  proposed  by  the  NPRM.  The 
commenter  explained  that  an  audible 
alarm  which  is  activated  the  entire  time 
the  lift  door  is  open  could  be  disturbing 
to  special  education  passengers. 

The  agency  agrees  that  a  visual  alarm 
conspicuous  to  the  driver  would  ensure 
that  the  wheelchair  lift  door  is  latched 
and  secured.  This  meets  the  intent  of  the 
requirement  for  an  alarm  system,  and 
accommodates  the  needs  of  special 
education  passengers.  This  final  rule 
thus  adopts  the  first  of  the  commenter's 
requested  changes  by  allowing  an  alarm 
system  consisting  of  either  a  visual 
signal  located  in  the  drivers 
compartment,  or  an  alarm  audible  to  the 
driver. 

The  second  change  requested  by  the 
commenter  was  that  the  amendment 
apply  to  all  wheelchair  lift  doors 


whether  or  not  a  lift  is  installed  at  the 
time  the  vehicle  is  certified.  The 
commenter  explained  that  it  is  common 
in  the  industry  for  a  vehicle 
manufacturer  to  build  and  deliver  a 
vehicle  to  a  distributor  with  just  the  lift 
door  installed.  The  distributor  then 
installs  the  wheelchair  lift  prior  to 
delivery  to  the  purchaser. 

The  agency  does  not  agree  that  this 
change  should  be  made  to  Standard  No. 
206.  This  amendment  exempts  doors 
equipped  with  wheelchair  lifts  and 
alarm  systems  because  the  lifts  in  their 
retracted  position  provide  an  adequate 
barrier  to  occupant  ejection  if  the  door 
were  to  open  while  the  vehicle  is  in 
operation  or  involved  in  a  collision.  The 
agency  believes  that  manufacturers 
should  be  prohibited  from  certifying 
their  vehicles  as  complying  with  FMVSS 
No.  206  if  the  doors  of  that  vehicle  do 
not  contain  wheelchair  lifts  and  alarm 
systems  or  locks  and  door  retention 
components  which  conform  to  Standard 
No.  206. 

The  agency  notes  that  under  NHTSA's 
requirements  set  forth  in  49  CFR  Part 
568,  Vehicles  ManufoctureH  in  Two  or 
More  Stages,  the  commenter,  as  the 
incomplete  vehicle  manufacturer,  is  not 
prohibited  from  delivering  the  vehicle  to 
the  distributor  without  the  lift  installed. 
Under  Part  568,  the  distributor  or  other 
person  installing  the  lift  would  be 
considered  the  final-stage  manufacturer. 
The  incomplete  vehicle  manufacturer 
must  furnish  a  document  that  explains 
the  specific  conditions  of  final 
manufacture  under  which  the  completed 
vehicle  will  conform  to  the  applicable 
safety  standards,  which  would  include, 
FMVSS  No.  206.  As  the  final-stage 
manufacturer,  the  distributor  can  install 
the  lift  and  certify  the  vehicle  as 
complying  with  all  applicable  safety 
standards. 

The  agency  has  con.sidered  the 
comments  on  the  NPRM  and  has 
amended  FMVSS  .No.  206  to  exclude 
from  the  requirements  of  the  standard 
doors  which  contain  wheelchair  lifts 
that  are  provided  with  an  alarm  system 
consisting  of  either  a  flashing  visible 
signal  located  in  the  driver's 
compartment  or  an  alarm  audible  to  the 
driver,  which  is  activated  when  the  door 
is  open.  The  alarms  must  be  sufficient  to 
alert  the  driver  when  the  door  is  open, 
i.e.,  the  audible  alarm  must  be  loud 
enough  to  be  heard  and  the  visual  alarm 
must  be  conspicuous  and  located  in  the 
driver's  compartment.  This  amendment 
excludes  such  doors  on  passenger  cars, 
multipurpose  passenger  vehicles,  such 
as  vans,  and  trucks. 


Environmental  Effects 

NHTSA  has  examined  this 
amendment  for  the  purposes  of  the 
National  Environmental  Policy  Act.  The 
amendment  would  have  no  effect  on  the 
human  environment  since  the  type, 
weight,  and  quantity  of  materials  used 
in  the  manufacture  of  wheel  chair  lifts 
and  doors  equipped  with  wheelchair 
lifts  would  not  be  significantly  changed. 
No  adverse  impact  on  safety  is 
anticipated. 

Economic  Analyses 

NHTSA  has  determined  that  this 
amendment  is  neither  major  within  the 
meaning  of  Executive  Order  12291 
"Federal  Regulation"  nor  significant 
under  Department  of  Tran.sportation 
regulatory  policies  and  p.-^ocedures,  and 
that  neither  a  regulatory  impact 
analysis  nor  a  full  regulatory  evaluation 
is  required.  The  amendment  excludes 
certain  doors  from  the  standard  if  the 
doors  comply  with  minimal 
requirements.  The  agency  estimates  that 
many  if  not  all  vehicles  equipped  with 
wheelchair  lift  doors  already  have  alarm 
systems  installed  which  signal  the  driver 
when  the  door  is  unsecured. 

This  amendment  to  FMVSS  No.  206 
could  result  in  some  slight  cost  savings 
to  the  purchasers  of  vehicles  equipped 
with  wheelchair  lifts.  Manufacturers  of 
these  vehicles  are  relieved  from 
complying  with  the  requirements  of  the 
standard  for  the  doors  that  contain  the 
lifts,  and  accordingly  the  costs  to 
comply  with  the  requirements  are 
eliminated. 

Further,  companies  which 
manufacture  multipurpose  passenger 
vehicles  designed  to  accommodate 
wheelchair  occupants  could  be  primarily 
manufacturers  of  buses.  For  example,  to 
accommodate  wheelchair  passengers 
Thomas  alters  its  buses  by  installing  a 
wheelchair  lift  and  removing  some  of 
the  seats  on  the  vehicle.  Since  buses  are 
exempt  from  Standard  No.  206  while 
multipurpose  passenger  vehicles  are  not, 
companies  such  as  Thomas  would  have 
to  maintain  a  separate  inventory  of  door 
locks  and  door  retention  components  for 
the  doors  of  their  multipurpose 
passenger  vehicles  equipped  with  the 
lifts.  This  amendment  to  Standard  No, 
206  relieves  these  manufacturers  from 
the  burden  of  maintaining  separate 
inventories.  As  these  and  other 
restrictions  are  relieved,  it  is  possible 
that  more  manufacturers  would  be 
willing  to  produce  vehicles  which  are 
designed  to  accommodate  wheelchair 
passengers.  The  agency  believes  that 
this  amendment  to  FMVSS  No.  206 
facilitates  the  transportation  of 
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handicapped  or  convalescent 
individuals  by  removing  disincentives, 
such  as  that  mentioned  by  Thomas,  in 
vehicle  production  for  use  by  such 
individuals. 

The  agency  has  considered  the 
impacts  of  this  amendment  in  relation  to 
the  Regulatory  Flexibility  Act.  I  certify 
that  the  changes  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Manufacturers  of  vehicles  equipped 
with  wheelchair  lifts  are  generally  not 
small  businesses  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 
Governmental  jurisdictions  and  small 
organizations  such  as  hospitals,  school 
systems,  and  nursing  homes  might 
purchase  vehicles  equipped  with 
wheelchair  lifts.  These  purchasers 
would  not  be  significantly  affected  by 
this  amendment.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  end  rubber  products. 
Tires. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

§571.206    [Amended] 

In  consideration  of  the  foregoing,  49 
CFR  571.206,  Door  Locks  and  Door 
Retention  Components,  is  amended  as 
follows: 

S4  is  revised  to  read  as  follows; 

«  •  *  a  • 

S4.  Requirements.  Components  on  any 
side  door  leading  directly  into  a 
compartment  that  contains  one  or  more 
seating  accommodations  shall  conform 
to  this  standard.  However,  components 
on  folding  doors,  roll-up  doors,  doors 
that  are  designed  to  be  easily  attached 
to  or  removed  from  motor  vehicles 
manufactured  for  operation  without 
doors,  and  side  doors  which  are 
equipped  with  wheelchair  lifts  and 
which  are  linked  to  an  alarm  system 
consisting  of  either  a  flashing  visible 
signal  located  in  the  driver's 
compartment  or  an  alarm  audible  to  the 
driver  which  is  activated  when  the  door 
is  open,  need  not  conform  to  this 
standard. 

•  •  *  *  * 

(Sees.  103.  119.  Pub.  L.  89-563.  80  Stat.  718  (15 
US.C.  1392,  1407);  delegations  of  authority  at 
49  CFR  1  50) 

Issued  on  March  21.  1985. 
Diane  K.  Steed, 
Administrator. 

|FR  Doc.  85-7264  Filed  3-26-«5;  8:45  am) 
BILLING  CODE  4910-$»-« 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

(Service  Order  No.  1501 ) 

The  Milwaukee  Road  Inc.; 
Authorization  To  Use  Tracks  and/or 
Facilities  of  Chicago,  Milwaukee,  St 
Paul  and  Pacific  Railroad  Company, 
Debtor  (Richard  B.  Ogilvie,  Trustee) 

agency:  Interstate  Commerce 

Commission. 

action:  Service  Order  No.  1501. 

summary:  Pursuant  to  Section  122  of  the 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Act,  Pub.  L.  96- 
254.  this  order  authorizes  The 
Milwaukee  Road  Inc  to  provide  interim 
service  over  the  Chicago.  Milwaukee.  St. 
Paul  and  Pacific  Railroad  Company, 
Debtor  (Richard  B.  Ogilvie,  Trustee),  and 
to  use  such  tracks  and  facilities  as  are 
necessary  for  operations. 
EFFECTIVE  DATE:  12;01  a.m.,  March  25, 
1985,  and  continuing  in  effect  until  11:59 
p.m.,  April  7,  1985,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.F.  Clemens.  ]t  (202)  275-7840  or  275- 
1559. 

Decided:  March  21. 1985. 

Pursuant  to  Section  122  of  the  Rock 

Island  Railroad  Transition  and 
Employee  Assistance  Act.  Pub  L.  9&- 
254,  the  Commission  is  authorizing  the 
temporary  provision  of  interim  service 
over  Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company,  Debtor 
(Richard  B.  Ogilvie,  Trustee)  (Trustee) 
and  the  use  of  such  tracks  and  facilities 
as  are  necessary  for  those  operations. 

On  February  19. 1985,  the  Milwaukee's 
reorganization  court  approved  the 
purchase,  by  Soo  Line  Corporation  (Soo) 
and  its  subsidiarv'  SLRCO,  Inc.  (now 
Milwaukee  Road" Inc.)  (MILW).  of  the 
Trustee's  core  properties,  and  that  sale 
was  consummated  on  the  same  date. 
The  line  segments  which  are  the  subject 
of  this  decision,  were  retained  by  the 
Trustee  as  non-operating  properties. 
MILW  has  indicated  its  willingness  to 
operate  the  line  described  in  Appendix 
A  for  (14)  fourteen  days,  in  order  to 
clear  certain  Wisconsin  state-owned 
lines  of  loaded  and  empty  equipment 
trapped  there  by  the  cessation  of  service 
of  Central  Wisconsin  Railroad 
Company,  on  January  3.  1985. 

In  view  of  the  urgent  need  for  rail 
service  over  this  line  of  the  Trustee 


pending  the  implementation  of  long- 
range  solutions,  this  order  permits  the 
Milwaukee  Road  Inc.,  named  in 
Appendix  A  to  this  order,  to  provide 
limited  service  to  shippers  which  have 
been  deprived  of  this  essential  rail 
transportation. 

It  is  the  opinion  of  the  Commission 
that  an  emergency  exists  requiring  that 
the  railroad  listed  in  the  attached 
appendix  be  authorized  to  conduct 
operations  using  tracks  and/or  facilities 
of  the  Trustee;  that  notice  and  public 
procedures  are  impracticable  and 
contrary  to  the  public  interest,  and  that 
good  cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days' 
notice. 

PART  1033— {AMENDED] 

§  1033.1S01    (Amendwl) 

It  IS  ordered.  §  1033  1501     The 
Milwaukee  Road  Inc.  authorized  to  use 
tracks  and  or  facilities  of  the  Chicago. 
Milwaukee,  St.  Paul  and  Pacific 
Railroad  Company,  debtor  (Richard  B 
Ogilvie.  trustee), 

(a)  The  Milwaukee  Road  Inc  (MILW) 
is  authorized  to  use  tracks  and,' or 
facilities  of  the  Chicago.  Milwaukee.  St. 
Paul  and  Pacific  Railroad  Company 
(Trustee),  as  listed  in  .Appendix  A  to  this 
order,  and  to  pro\ide  interim  service. 

(b)  The  Trustee  shall  permit  the 
named  carrier  to  enter  upon  the  property 
to  conduct  service  essential  to  these 
interim  operations. 

(c)  The  Trustee  will  be  compensated 
on  term.s  established  between  the 
Trustee  and  the  named  carrier:  or  upon 
a  failure  of  the  parties  to  agree  as 
hereafter  fixed  by  the  Commission  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  section  122(a)  Pub. 
L  96-254. 

(d)  During  the  period  of  these 
operations  over  the  Trustee  s  lines,  the 
interim  operator  shall  be  responsible  for 
preserving  the  value  of  the  lines, 
associated  with  each  interim  operation, 
to  the  MILW  estate,  and  for  performing 
necessary  maintenance  to  avoid  undue 
deterioration  of  lines  and  associated 
facilities. 

(e)  Any  operational  or  other  difficulty 
associated  with  the  authorized 
operations  shall  be  resolved  through 
agreement  between  the  affected  parties 
or,  failing  agreement,  by  the 
Commission's  Railroad  Service  Board 

(f)  Any  rehabilitation,  operational,  or 
other  costs  related  to  the  authorized 
operations  shall  be  the  sole 
responsibility  of  the  interim  operator 
incurring  the  costs,  and  shall  not  in  any 
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way  be  deemed  a  liability  of  the  United 
States  Government. 

(g)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  traffic. 

(h)  Rate  applicable.  Inasmuch  as  this 
operation  by  an  interim  operator  over 
tracks  previously  operated  by  the 
Trustee  is  deemed  to  be  due  to  carrier's 
disability,  the  rates  applicable  to  traffic 
moved  over  these  lines  shall  be  the  rates 
applicable  to  traffic  routed  to.  from,  or 
via  these  lines  which  were  formerly  in 
effect  on  such  traffic,  until  tariffs  naming 
rates  and  routes  specifically  applicable 
become  effective. 

(i)  In  transporting  traffic  over  these 
lines,  the  interim  operator  involved  shall 
proceed  even  though  no  contracts, 
agreements,  or  arrangements  may  now 
exist  with  reference  to  the  divisions  of 
the  rates  of  transportation  applicable  to 
that  traffic.  Divisions  shall  be.  during  the 
time  this  order  remains  in  force,  those 
voluntarily  agreed  upon  by  and  betwoen 
the  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  divisions  shall 
be  those  hereafter  fixed  by  the 
Comm.ission  in  accordance  with 
pertinent  authority  conferred  upon  it  by 
the  Interstate  Commerce  Act. 

(j)  Employees.  In  providing  service 
under  this  order  the  interim  operator,  to 
the  maximum  extent  practicable,  shall 
use  the  employees  who  normally  would 
have  performed  work  in  connection  with 
the  traffic  moving  over  the  lines  subject 
to  this  Service  Order. 

(k)  Effective  date.  This  order  shall 
become  effective  at  12:01  a.m..  March  25. 
1985. 

(!)  E\p/ralion  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m.. 
April  7. 1935,  unless  otherwise  modified, 
amended,  or  v.icated  by  order  of  this 
Commission. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10304-10305  and 
section  122,  Pub.  L.  9&-254. 

List  of  Subjects  in  49  CFR  Part  1033 

Railroads. 

This  order  shall  be  served  upon  the 
Association  of  Am.erican  Railroads. 
Transport.ition  Division,  as  agent  of  the 
r.ulroads  subscril/ing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  R.iilroad 
Association.  Notice  of  this  order  shall  be 
given  to  the  general  public  by  depositing 
a  copy  in  the  Office  of  the  Secretary  of 
the  Commission  at  Washington,  D.C.. 
and  by  filing  a  copy  with  the  Director. 
Office  of  the  Federal  Register. 


By  the  Commission,  Railroad  Service 
Board,  members  I.  Warren  McFarland. 
Bernard  Gaillard,  and  John  H.  O'Brien. 
fames  H.  Bayne 
Secretary. 

Appendix  A — Lines  Authorized  To  Be 
Operated  by  the  Milwaukee  Road  Inc. 

A.  Between  Madison.  Wisconsin 
(milepost  138.4)  and  Milton  Junction, 
Wisconsin  (milepost  61.5)  an 
approximate  distance  of  31.8  miles. 

[FR  Doc  85-72&4  Filed  3-26-85;  8:45  am) 
BILUNG  CODE  703S-O1-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  655 
(Docket  No.  40211-4050) 

Atlantic  Mackerel,  Squid,  and 
Butterflsh  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Interim  optimum  yields  and 
request  for  public  comments. 

summary:  NOAA  issues  this  interim 
rule  to  provide  the  initial  annual 
specifications  for  the  1985-1986  fishing 
year  for  the  Atlantic  squid  and 
butterfish  fisheries.  Regulations 
governing  these  fisheries  require  that  the 
Secretary  of  Commerce  publish  his 
determination  of  the  initial  annual 
specifications.  This  action  is  intended  to 
allow  U.S.  fishermen  the  earliest 
opportunity  to  begin  the  Loli^o  squid 
joint  venture  fishery. 
DATES:  This  action  is  effective  March  22. 
1985.  Comments  are  infited  until  April 
26.  1985. 

ADDRESS:  Send  commeiits  to  Salvatore 
A.  Testaverde,  Northeast  Regional 
Office,  NMFS,  NOAA  State  Fish  Pier. 
Gloucester,  MA  01930-3097.  Mark  on  the 
outside  of  the  envelope,  "Comments  on 
SQU/BUA— 1985-1986  Annual 
Specifications."  Copies  of  the  regulatory 
flexibility  analysis  are  available  from 
John  C.  Bryson.  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council. 
Room  2115,  Federal  Building,  300  South 
Ne\v  Street.  Dover.  DE  l>^goi. 
FOR  FURTHER  INFORMATION  CONTACT: 
Salvatore  A.  Testaverde.  617-281-3600, 
extension  273. 

SUPPLEMENTARY  INFORMATION: 

Implementing  regulations  of  the  Fishery 
Management  Plan  for  Atlantic  Mackerel. 
Squid,  and  Butterfish  Fisheries  (FMP) 
(January  4. 1984,  49  FR  402)  stipulate  at 
§  655.22(b)  that  the  Secretary  of 


Commerce  (Secretary)  will  publish  a 
notice  specifying  the  preliminary  initial 
annual  amounts  of  the  respective 
optimum  yields  (OYs),  as  well  as  the 
amount  fox  domestic  annual  harvest 
(DAH).  domestic  annual  processing 
(DAP),  joint  venture  processing  (JVP), 
total  allowable  levels  of  foreign  fishing 
(TALFFs),  and  Reserves  (if  any)  for 
Atlantic  mackerel,  Ille.x  and  Loli^o 
squids,  and  butterfish.  Procedures  for 
determining  the  initial  annual  amounts 
are  found  at  §  655.21.  The  Secretary  is 
required  to  publish  this  notice  by 
February  1  of  each  year  and  to  provide 
for  a  30-day  comment  period  on  the 
preliminary  specifications. 

These  specifications  are  based  on 
information  submitted  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council),  including  an  analysis  of  the 
nine  factors  on  which  the  initial  squid 
specifications  are  based.  The  Council's 
recommendations  and  other  relevant 
data  are  available  for  inspection  at  the 
NMFS  Regional  Office  at  the  above 
address  during  the  comment  period. 
Recommendations  by  the  New  England 
Fishery  Management  Council  were  also 
considered. 

The  Secretary  issued  a  notice  on 
February  19, 1985  (50  FR  6953),  informing 
the  public  that  the  preliminary  initial 
annual  specifications  were  postponed 
until  March  14,  1985.  The  postponement 
was  to  allow  the  Mid-Atlantic  and  New 
England  Fishery  Management  Councils 
and  the  NMFS  adequate  time  to  review 
new  information  on  the  domestic 
harvesting  and  processing  capacity 
during  the  upcoming  fishing  year. 

Review  of  new  information  has  been 
completed  for  the  squid  and  butterfish 
fisheries.  In  order  not  to  adversely 
impact  the  U.S.  and  foreign  squid 
fisheries  by  causing  a  delay  in  issuing 
Loligo  squid  joint  venture  permits  after 
the  1985-1986  fishing  year  begins  April 
1, 1985,  the  Secretary  issues  this  interim 
rule  to  make  the  initial  annual 
specifications  for  Loligo  and  U'ex  squid 
and  butterfish  effective  immediately  and 
requests  public  comment  for  30  days. 
The  Secretary  will  consider  all  public 
comments  received  and  will  issue  notice 
in  the  Federal  Register  modifying  or 
leaving  unadjusted  these  1985-1986 
fishing  year  specifications. 

Applications  for  this  fishery  were 
reviewed  by  the  New  England  and  Mid- 
Atlantic  Fishery  Management  Councils. 
NOAA  also  provided  an  additional  two- 
week  period  following  the  publication  of 
a  notice  of  receipt  of  one  of  the 
applications  for  additional  public 
comment  prior  to  its  decision  to  approve 
the  applications. 
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These  specifications  provide  the  basis 
for  issuing  foreign  fishing  permits  and  to 
authorize  U.S.  joint  venture  fishermen  to 
begin  their  operations  with  the 
permitted  foreign  vessels.  The  amounts 
of  U.S. -harvested  fish  which  are 
authorized  in  these  permits  are  subject 
to  change  pending  the  final  decision  on 
the  specifications.  The  owners  and 
operators  of  the  foreign  vessels  are 
being  notified  of  this  condition  by  the 
Department  of  State. 

The  following  Table  lists  the 
preliminary  initial  annual  specifications 
in  metric  tons  (mt)  for  the  allowable 
biological  catch  (ABC),  initial  optimum 
yield  (lOY),  domestic  annual  harvest 
(DAH).  domestic  annual  processing 
(DAP),  joint  venture  processing  (JVP), 
reserve  (if  any),  and  total  allowable 
level  of  foreign  fishing  (TALFF)  for  ///ex 
squid,  Loligo  squid,  and  butterfish. 
These  initial  specifications  are  the 
amounts  that  the  NMFS  Director, 
Northeast  Region  (Regional  Director) 
proposes  for  the  1985-1986  fishing  year 
beginning  April  1. 1985,  and  ending 
March  31,  1986. 

Preliminary  Initial  Specifications  for 
Fishing  Year— Apr  1,  1985WAR  31.  1986 

^in  metric  Ions  (mil] 


Specihcalions 

S<JUK) 

Butte- 

fisn 

Loligo 

Uiei 

Max  oy  • 

44.000 

30.000 

'16,000 

ABC . 

33.000 

25  000 

'16  000 

lOv 

"25.700 

■•16  700 

11,700 

DAH 

25,000 

16.000 

11.000 

DAP „. 

23.000 

11.500 

11.000 

JVP.„    _ 

•2.000 

'4.500 

Reserve i 

0 
•700 

0 
•700 

TALFF __ J 

700 

'  Up  to  tigufe  given 

'Ttiese  are  maximum  OYs  (as  stated  m  ttie  FMP) 

'As&umi'Tg  iTwe  is  no  increase  in  DAH  or  DAP   aaditK>nai 
amounts   may   be  added   to  JVP  by   increasing   lOv   up  to 
1  700  ml  (to"  »  total  ot  3  700  mtl  hy  Loligc  a.nS  up  »  4, WO 
ml  [lof  a  total  ot  8  500  mtl  lo'  IHol  <)ep«xltnQ  upon 
pe^^oTnance 

'Assuming    Itiere    a    no    increase    r    DAH    otner    than 
cnanges  m  JVP   aodiuonal  amounts  wiH  be  added  to  tov  up 
to  5  000  mt  tor  Loligo  ana  up  to  2.500  mt  lof  #/e»  based  m 
majof  part  upon  tne  purchase  oi  U  S  flfocesseo  Louoe  ana 
met  in  tne  apo'oximate  ratios  noted  m  lexi  wtucn  would 
increase  TAlFF  by  Vnm  same  amount 

Initially,  the  Northeast  Fisheries 
Center  (.NEFC)  presented  squid 
assessments  reflecting  a  range  of  ABCs 
for  the  fishing  year.  In  the  case  of  lUex, 
the  NEFC  research  demonstrated 
reduced  survey  indices  of  abundance 
and  pre-recruits  in  1983-1984;  they 
concluded  that  stock  abundance  does 
not  appear  sufficient  to  support  a  30,000 
mt  Max  OY.  In  the  case  of  Loligo,  the 
Max  OY  was  reduced  based  on  a  new 


estimate  of  maximum  equilibrium  yield 
from  average  recruitment. 

The  report  of  the  Mid-Atlantic  Council 
to  the  Regional  Director  selected  ABCs 
at  the  lower  end  of  the  range.  The 
Council  believed  that  the  squid  fishery 
would  not  expand  beyond  those  levels. 
Subsequent  to  the  adoption  of  those 
amounts,  new  participants  in  the  squid 
fishery  presented  information  which  led 
to  the  conclusion  that  the  squid  fishery 
could  conceivably  expand  to  harvest 
levels  approaching  the  higher  end  of  the 
recommended  range  of  ABCs.  To  foster 
the  growth  of  the  squid  fishery,  the 
upper  ends  of  both  squid  ABC  ranges 
were  selected  as  the  ABCs  for  the 
upcoming  fishing  year.  The  proposed 
ABC  for  Lohgo  is  33,000  mt  and  for  ///ex 
is  25.000  mt. 

The  Regional  Director  has  determined 
that  the  lOY  levels  proposed  for  the 
1985-1986  fishing  year  will  result  in  the 
greatest  overall  benefit  to  the  United 
States,  These  levels  were  set  to  promote 
growth  in  both  the  harvesting  and 
processing  sectors  of  the  domestic 
industry  in  accordance  with  the 
mandates  of  the  Magnuson  Act.  They 
were  selected  after  lengthy  meetings 
and  consultations  with  both  the  Mid- 
Atlantic  and  New  England  Fishery 
Management  Councils  and  industry 
groups,  and  after  reviewing  the  results 
of  processor  and  joint  venture  surveys. 

The  upcoming  fishing  year  for  squid 
will  be  one  of  transition.  It  will  reflect 
possibly  the  last  vestige  of  TALFF  and  a 
dramatic  expansion  in  domestic 
harvesting  and  processing  capacity. 
However,  the  extent  and  rapidity  of  the 
expected  transition  is  uncertain.  In  light 
of  this,  lOY  levels  were  selected  that 
would  provide  for  a  multiplicity  of 
options  for  those  responsible  for 
managing  the  fishery. 

With  respect  to  T.ALF7,  however,  the 
Regional  Director  has  concluded  that  a 
maximum  TALFF  level  of  5,000  mt  of 
Loligo  squid  and  2.500  mt  of  Ulex  squid 
will  be  in  the  best  interest  of  the  United 
States.  Most  important,  however,  is  the 
requirement  that  squid  TALFFs  be 
allocated  concurrent  with  or  after 
purchases  of  U.S. -processed  product. 
This  strategy  is  directed  toward  the 
development  of  the  U.S.  processing 
industry. 

The  lOYs  will  be  adjusted  upwards  to 
allow  for  increases  to  TALFFs  based 
upon  the  following  approximate 


purchase  ratios  of  U.S.  processed 
product:  1  mt  of  processed  Loligo  to  2  mt 
of  TALFF.  and  1  mt  of  processed  Ulex  to 
1  mt  of  TALFF 

The  Regional  Director  initially 
determ.ined  that,  during  this  transition 
year,  the  domestic  annual  harvest  would 
equal  lOY.  However,  due  to  the 
development  of  other  fisheries  such  as 
mackerel  and  hakes  which  result  in  the 
incidental  catch  of  squid,  the  Regional 
Director  has  set  the  lOY  to  provide  for  a 
minimal  bycatch  7.4Z,/^f  calculated 
wilhin  the  provisions  of  the  FMP. 

Likewise,  the  lOYs  have  been  set  at  a 
level  which  embraces  an  amount  of 
squid  available  for  joint  ventures  at 
approximately  half  the  level 
recommended  by  the  Councils, 
However,  the  squid  lOYs  will  be 
increased  if  warranted  by  performance 
of  the  joint  ventures:  up  to  4.000  mt  of 
lllex  squid  (for  a  total  of  8.500  mt]  and 
1,700  mt  of  Loligo  squid  [for  a  total  of 
3,700  mt).  This  will  prevent,  as  in  past 
years,  amounts  of  squid  being  locked 
into  DAH,  thereby  being  unavailable  to 
other  categories  which  may  need  il. 

Setting  the  lOYs  at  the  proposed 
levels  will  enable  the  Regional  Director 
to  adjust  the  lOYs  to  mcrease  the 
estimates  of  DAH  and  JVP  for  squids  if 
domestic  harvesters  and  processors 
need  additional  amounts  during  the 
fishing  year,  and  increase  the  allocation 
of  squid  to  joint  ventures  and  TALFF 
interests  only  to  certain  maximum 
specified  limits  a  indicated  above. 

The  1985-1986  fishing  year's  butterfish 
specifications  are  similar  to  the 
specifications  of  the  1984-1985  fishing 
year. 

The  intitial  annual  specifications  for 
Atlantic  mackerel  were  published  on 
March  15,  1985  (50  FR  10499),  and  were 
effective  March  12, 1985. 

Classirication 

This  action  is  authorized  by  50  CFR 
Part  655,  and  complies  with  Executive 
Order  12291.  The  Council  prepared  a 
regulatory'  fiexibility  analysis  for  the 
rule  which  authorized  this  action  (see 
ADDRESS  for  a  copy). 

(16U.S.C.  \«netseq] 

Dated  March  22.  1985. 
William  G.  Cordon, 

Assisiont  Administrator  for  Fisheries. 

Sational  Marine  Fisheries  Ser\'ice. 

|FR  Doc  85-7281  Filed  5-25-85,  &  JS  am] 
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Triis    section    of    the    FEDERAL    REGiSTER 
contains  notices  to  the  public  o(  the 
pfoposed  issuance  of  rules  and 
regulations.    The   purpose   of   these   notices 
IS   to  grve   interested   persons   an 
opportunity  to   participate   in   the   rule 
maKing  pnor  to     the  adoption  of  the  final 
rules. 


DEPARTMErn"  OF  AGRICULTURE 
Soil  Conservation  Service 
7  CFR  Part  651 

Acquisition  of  Real  Property  Under 
Federally  Assisted  Programs 

agency:  Soil  Conservation  Sei^ice 
(SCS),  USDA. 

action:  Proposed  rulemaking. 


SUMMARv:  The  Soil  Conservation 
Service  proposes  to  revise  some  of  the 
requirements  on  the  acquisition  of  real 
property  under  federally  assisted 
programs  that  it  administers.  The 
proposed  changes  would  simplify  the 
regulations  and  procedures  for  real 
property  acquisition  for  projects. 
DATE:  Comments  are  due  on  or  before 
May  28,  1985.  All  comments  received 
during  the  review  period  will  be 
considered. 

ADDRESS:  Interested  persons  are  inv  itcd 
to  submit  written  comments  to  Galen  S. 
Bridge,  Deputy  Chief  for  Administration. 
Soil  Conservation  Service,  USDA.  P.O. 
Box  2890.  Washington,  D.C.  20013.  Tel 
(202)  447-6297. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  F.  Maresch.  Director. 
Administrative  Services  Division.  Soil 
Conservation  Service.  USD.X.  P  O.  Box 
2890.  Washinston.  DC.  2(K)13.  Tel.  (202) 
447-5111. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  establised  in 
Secret, iry's  Memorandum  1,S12-1  to 
implement  E.xecutive  Order  12291  and 
has  been  classified  "nonmajor," 

It  will  not  affect  the  national  economy 
by  SlOO  million  or  more  and  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers:  individual  industries; 
federal,  state  or  local  government 
agencies:  or  geographic  regions.  It  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 


compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The 
Chief  of  the  Soil  Conservation  Service 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  will  govern  a  program  of 
technical  and  financial  assistance  in 
which  participation  is  voluntary.  Thus,  it 
will  not  impose  an  unnecessary 
regulatory,  information,  or  compliance 
burden  on  small  businesses, 
organizations,  or  governmental 
jurisdictions  as  defined  in  the 
Regulatory  Flexibility  Act,  Pub.  L  96- 
354{5U.S.C.  601). 

E.xpIanatioD  for  the  Proposed  Revision 

1.  SCS  proposes  simplifying  the  real 
property  acquisition  procedures  in 

§  651.10  and  thus  reducing 
administrative  burden  on  sponsors  and 
SCS.  This  proposal  would  eliminate  the 
requirement  that  sponsors  submit 
proposed  real  property  acquisition 
documents  to  SCS  for  approval. 
Sponsors  would  be  required  to  submit 
only  documents  containing  special 
provisions  that  would  affect  the 
installation  cost  of  project  measures. 
This  proposal  would  also  simplify  the 
assurance  and  certification  process  after 
real  property  is  acquired.  Under  present 
procedures,  sponsors  must  submit 
copies  of  all  real  property  and  related 
documents  to  SCS  along  with  a 
certificate  of  adequacy,  and  SCS  is 
responsible  for  reviewing  the  documents 
for  adequacy,  llnder  the  proposed 
procedures,  sponsors  would  be  required 
to  submit  an  assurance  of  adequacy  of 
the  real  property  acquired  to  SCS  as  a 
condition  of  eligibility  for  federal 
financial  assistance. 

2.  SCS  proposes  simplifying  §  651.21, 
which  addresses  valuation 
requirements.  Real  property  values  for 
federal  cost-sharing  purposes  are 
governed  by  values  established  under 
the  Uniform  Relocation  Assistance  and 
Re,i!  Property  Acquisition  Policies  Act 
and  the  USDA  Uniform  Federal 
Assistance  Regulations. 

3.  SCS  proposes  eliminating  §  651.23, 
which  currently  requires  sponsors  to 
submit  title  evidence  to  SCS  before 
federal  assistance  is  provided.  This 
change  would  simplify  the  acquisition 
procedures  and  thus  reduce 
administrative  burden  on  sponsors  and 
SCS. 


List  of  Subjects  in  7  CFR  Part  651 

Flood  prevention,  Grant  programs — 
natural  resources,  Soil  conservation. 
Water  resources.  Administrative 
practice  and  procedure. 

PART  651— [AMENDED] 

Accordingly,  it  is  proposed  to  amend  7 
CFR  Part  651: 

1.  By  removing  §  651.23  from  the  Table 
of  Contents. 

2.  By  revising  §  651.10  to  read  as 
follows: 

§  651.10    Responsibilities  of  sponsors. 

(a)  Paying  all  costs  associated  with 
acquiring  or  failing  to  acquire  real 
property  and  with  related  actions  for 
project  measure  installation  as  required 
by  applicable  program  legislation. 

(b)  Submitting  for  SCS  approval  any 
special  provisions  proposed  for  a  real 
property  document  if  the  provisions 
affect  project  measure  installation  costs. 

(c)  Giving  assurance  to  SCS  that 
acquisition  of  real  property  was  or  will 
be  in  compliance,  to  the  extent 
practicable  under  state  law.  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  (42 
U.S.C.  4601—4655)  as  implemented  in  7 
CFR  Part  21.  Any  exceptions  taken  from 
the  real  property  acquisition 
requirements  under  42  U.S.C.  4655 
because  of  state  law  will  be  furnished  to 
SCS.  along  with  the  opinion  of  the  Chief 
Legal  Officer  of  the  state  discussing  the 
facts  and  law  involved. 

(d)  Assuring  SCS  that  adequate  real 
property  rights  and  interests,  water 
rights  if  applicable,  and  permits  and 
licenses  required  by  federal,  state  and 
local  laws,  ordinances,  or  regulations 
have  been  obtained,  and  assuring  SCS 
that  related  actions  have  been  taken  to 
obtain  the  legal  right  to  install,  operate, 
maintain,  and  inspect  the  project 
measures.  This  assurance  is  to  be 
supported  by  an  attorney's  opinion 
certifying  that,  on  the  basis  of  an 
examination,  the  real  property 
instruments  and  files  provide  adequate 
title,  right,  permission,  and  authority  for 
the  purpose  acquired. 

(e)  If  any  of  the  real  property  rights  or 
interests  were  obtained  by 
condemnation  (eminent  domain) 
proceedings,  agreeing  to  prosecute  the 
proceedings  to  their  conclusion  and 
paying  damages  awarded  by  the  court. 
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(f)  Complying  with  the  requirements 
of  the  USDA  Farmers  Home 
Administration,  when  its  loans  are 
involved  in  the  project. 

3.  By  revising  §  651.21  to  read  as 
follows: 

§  651.21     Cost-sharing  arrangements. 

(a)  The  cost-sharing  rate  of  federal 
financial  assistance  is  to  be  established 
in  a  project  plan. 

(b)  The  valuation  of  the  real  property 
rights  and  interests  and  the  related  real 
estate  appraisals  and  appraisal  reviews 
for  cost-sharing  purposes  are  to  be 
governed  by  the  following  legal  and 
administrative  instruments: 

(1)  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  (42  U.S.C.  4601- 
4655)  as  implemented  by  7  CFR  Part  21. 
if  real  property  rights  and  interests  are 
acquired  by  nonvoluntary  transactions. 

(2)  7  CFR  Part  3015.  if  real  property 
rights  and  interests  are  donated. 

§651.23    (Removed) 

4.  By  removing  §  651.23. 
David  C.  linger. 

Associate  Chief. 

March  22, 1985. 

(KR  Doc  85-7257  Filed  3-26-85:  8:45  am] 

BILLING  CODE  34tO-t6-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

I  Docket  No.  85-NM-15-AD1 

Airworthiness  Directives:  British 
Aerospace  Model  BAe  146  Airplanes 

agency:  Federal  Aviation 
.Administration  (FA,A).  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(.\PRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  inspection,  modification, 
and  repair,  if  necessary,  of  the  fuselage 
skin  under  the  wing-to-fuselage  fairings 
on  certain  BAe  Model  146  airplanes. 
This  action  is  necessary  because  chafing 
of  the  fuselage  skin  resulting  from  metal- 
to-metal  contact  of  the  fairing  has  been 
reported.  Chafing  reduces  the  structural 
integrity  of  the  fuselage  skin  and  may 
result  in  failure  and  subsequent  airplane 
depressurization. 

DATES:  Comments  must  be  received  on 

or  before  May  20.  1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  F'ederal 
A\iation  Administration,  Northwest 


Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-15-AD,  17900  Pacific 
Highway  South,  C-68366.  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  Librarian  for 
Service  Bulletins,  Box  17414,  Dulles 
International  Airport,  Washington,  DC. 
20041,  or  may  be  examined  at  the 
Seattle  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region. 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle, 
Washington 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dean  Klempel.  Foreign  .Aircraft 
Certification  Branch,  A.\.M-150S: 
telephone  (206)  431-2907.  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South, 
C-68M66.  Seattle  Washington  98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel.  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
15-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  civil  airworthiness 
authority  for  the  United  Kingdom  has.  in 
accordance  with  existing  provisions  of  a 
bilateral  agreement,  notified  the  FAA  of 
an  unsafe  condition  that  may  exist  on 
certain  BAe  Model  146  airplanes. 

Chafing  of  the  fuselage  skin  resulting 
from  metal-to-metal  contact  of  the 


fairings  has  been  reported  between 
frames  23  and  25  under  the  front  wing- 
to-fuselage  fairings,  on  post- 
Modification  HCM00301A  and  B 
aircraft.  Chafing  reduces  the  structural 
integrity  of  the  fuselage  skin  and  may 
result  in  failure  and  subsequent  airplane 
depressurization. 

This  airplace  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
inspection;  repair,  if  necessary;  and 
application  of  anti-chafe  tape  on  certain 
BAe  Model  146  airplanes. 

If  is  estimated  that  eight  airplanes 
would  be  affected  by  this  .AD,  that  it 
would  take  approximately  two 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  S40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S  operators  is 
estimated  to  be  S640 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  pro.mulgated. 
will  not  have  a  sigr.ificant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  BAe  Model 
146  airplanes  are  operated  by  small 
entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  airworthiness  directive: 

British  Aerospace:  App  l.es  to  sll  Model  BAe 
146  airplanes  certificated  in  all 
categories  on  which  Modification 
HCM003C1A  and  B  has  been 
accomplished  and  on  which  Modification 
HC.M00432A  and  B  has  not  been 
accomplished. 
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Compli.ince  is  required  within  the  next  100 
LindinRs  after  the  effective  date  of  this 
airworthiness  directive  (AD).  To  iJcl.;cl  and 
prevent  chdling  nf  the  fuselage  skin. 
Hccomphsh  the  foilowing.  unless  previously 
accomplished 

1.  Inspect  the  ra.sel.iye  beneath  the  wing-to- 
fuselage  f,jirinys  for  chafinjj.  repair  if 
nece.ss.iry.  and  apply  antichafe  tape  in 
accordance  with  British  Aerospace  Service 
Bulletin  5J-5  dated  August  15.  1984. 

2.  Repeat  the  inspection  required  by 
parajjriiph  1  .  above,  at  intervals  not  to 
exceed  l.tXX)  landings  until  Vtodification 
11C.MOO^,12  A  and  B  is  incorporated. 

3.  Ahernale  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  ^^dna^e^.  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region. 

4.  Special  flight  permits  may  be  issued  in 
accordance  with  F.AR  21 .197  and  21  199  to 
operate  airplanes  to  a  base  for  the 
accomplLshir.ent  of  inspections  and/or 
modifications  required  by  this  AD 

ISecs.  3I,i(al.  314(h|.  601  through  610.  and 
1 102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C   lJ45(a|.  14::i  thruu^ih  1430.  and  ISO;:); 
49L1S.C.  \m{^]  (Revised.  Pub.  L.  97-449. 
January  12.  198J):  and  14  CFK  11  a5) 

Issued  in  Seattle.  Washington,  on  March 

20.  1985. 

Wayne  ).  Barlow, 

Ac'inij  Director.  Morthwest  Mountuin  Region. 
jFR  Hoc  85-7174  Filed  ^-26-85;  8:45  am) 
BtLLIMG  COOC  4910-t3-M 


14  CFR  Part  39 

I  Docket  No.  85-NM-03-AD  j 

Airworthiness  Directives:  Airbus 
Irxlustrie  Model  A300  B2  and  B4  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemakine 
(NPRM). 


SUMMARY:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD] 
applicable  to  Airbus  Industrie  Model 
A300  B2  and  B4  series  airpl.ines  which 
requires  inspection  of  the 
decompression  panels  in  the  forward 
cargo  compartment.  The  manufacturt-r 
has  released  later  revisions  to  the 
pertinent  service  bulletins.  The  latest 
revisions  add  two  airplanes  to  the 
applicability  statement,  introduce  some 
minor  changes  in  the  accomplishment 
insti^ctions,  and  add  an  additional 
terminating  modification, 
DATE:  Comments  m.ust  be  rpi;eived  no 
later  than  May  20.  1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Admmistration,  Northwest 
Mountain  Region.  Office  of  the  Regional 


Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-03-AD.  17900  Pacific 
Highway  South,  C-6«966.  Seattle. 
Washington  98168.  The  service  bulletins 
specified  in  this  AD  may  be  obtained 
upon  request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat. 
31700  Blagnac,  France,  or  may  be 
examined  at  the  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle.  Washington 
FOR  FURTHER  INFORMATION  CONTACr 
Mr.  Salmo  .Mariano,  Foreign  Aircraft 
Certification  Branch;  telephone  (206) 
431-2979.  Mailing  address:  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  C-68966.  Seattle, 
Washington  981138. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  AH 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM  | 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No,  85-NM- 
03-AD.  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168. 

Discussion 

The  FAA  issued  Amendment  39-4070 
(46  FR  17538)  on  March  19,  1981, 
Airworthiness  Directive  (AD)  81-07-02, 
which  requires  inspections  of  the 
decom.pression  panels  in  the  forward 
cargo  compartment.  AD  81-07-02  makes 
reference  to  Airbus  Industrie  Service 
Bulletins  A300-25-138.  Revision  4;  A300- 
25-149,  Revision  3;  and  A300-25-248, 
original  issue.  The  manufacturer  has 
since  later  revisions  to  the  service 


bulletins.  Two  more  airplanes  were 
added  in  the  applicability  statement  by 
the  latest  revisions.  Otherwise,  the 
changes  introduced  by  the  revisions  are 
minor:  Clarification  of  inslructions. 
changes  in  some  materials,  and  changes 
in  some  references.  The  manufat  turer 
also  released  Service  Bulletin  A3(X)-25- 
332  which  describes  Modification  No, 
3361.  Incorporation  of  this  modification 
would  eliminate  the  rwA'd  for  the 
repetitive  inspection  requirements  of  the 
existing  AD. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  Slates  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

This  document  proposes  to  revise  an 
existing  AD  to  the  format  currently  in 
use,  change  the  references  to  the  latest 
revisions  of  the  pertinent  serv  ice 
bulletins,  and  delete  the  requirement  of 
repetitive  inspections  if  a  new- 
modification.  No.  3361.  is  incorporated. 

It  is  estimated  that  two  additional 
airplanes  of  U.S.  registry  would  be 
affected  by  this  revision,  that  it  would 
take  approximately  500  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  costs 
would  be  $40  per  manhour  Repair  parts 
are  estimated  at  $6,576  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  revision  to  US,  operators 
is  estimated  to  be  $53,152. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few.  if  any.  Airbus 
Industrie  Model  A300  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  "FOR  FURTHER  INFORMATION 
CONTACT." 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
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§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  revising 
Airworthiness  Directive  81-07-02, 
Amendment  39-4070  (46  PR  17538; 
March  19. 1981),  to  read  as  follows: 

Airbus  Industrie:  Applies  to  Model  A300  B2 
and  EM  series  airplanes  listed  in  Airbus 
Industrie  Service  Bulletin  A3CX)-25-138. 
Revision  8.  dated  June  27,  1983,  certified 
in  all  categories.  To  prevent  loss  of  fire 
protection  due  to  separation  of  or 
damage  to  blowout  panels  in  the  ceiling 
and  sidewalls  of  the  forward  cargo 
compartments,  which  could  result  in  a 
degradation  of  the  fire  extinguishing 
capability  in  the  aircraft,  accomplish  the 
following,  unless  previously 
accomplished: 
A.  Inspect  the  forward  cargo  compartment 
decompression  panels  for  condition  and 
attachment  in  the  panel  cut-outs  in 
accordance  with  the  accomplishment 
instructions  of  Airbus  Industrie  Service 
Bulletin  A30O-25-138,  Revision  8.  dated  June 
27.  1983.  according  to  the  following  schedule: 

(1)  Daily,  if  Modifications  1878  and  2506. 
described  in  Airbus  Industrie  Service  Bulletin 
A300-25-149.  Revision  5.  dated  March  28. 
1980.  and  A300-25-248.  Revision  5,  dated 
January  4,  1982.  have  no!  been  incorporated; 

(2)  Within  the  next  600  hours  time  in 
service  after  the  effective  date  of  this  AD  and 
at  subsequent  intervals  not  to  exceed  000 
flight  hours  in  service,  if  Modifications  1878 
and  2506  have  been  incorporated. 

B  If.  during  the  inspections  required  by 
paragraph  A.  of  this  AD.  damage  to  or 
separation  of  decompression  panels  is  found, 
perform  within  the  next  25  hours  of  time  of 
service  from  the  last  inspection  the  repair 
described  in  paragraph  2C  of  Airbus  Industrie 
Service  Bulletin  A30O-25-138.  Revision  8 

C.  Terminating  action  for  the  requirements 
of  this  AD  is  accomplished  if  Modification 
3361.  described  in  Airbus  Industrie  Service 
Bulletin  A300-25-332,  Revision  1.  dated  June 
10.  1982.  is  incorporated. 

D.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA,  Northwest 
Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

(Sees.  313(a),  314(a).  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1354(a).  1421  through  1430.  and  1502); 
49  U.S.C.  106(g)  (Revised.  Pub  L.  97^49. 
January  12,  1983);  and  14  CFR  11.85) 

Issued  in  Seattle,  Washington,  on  March 
20,  1985. 

Wayne  J.  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  85-7173  Filed  3-26-85:  8:45  am] 
eiLUNG  CODE  4«10-1}-M 


Federal  Highway  Administration 

23  CFR  Part  635 

(FHWA  Docket  No.  85-17] 

Contract  Procedures;  Advertising  for 
Bids;  Noncollusion  Affidavit 

agency:  Federal  Highway 
Administration  (FHWA)."dOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FflWA  is  requesting 
comments  on  a  proposed  revision  to  its 
regulation  on  contract  procedures 
regardi.ng  adverting  for  bids.  The  revised 
regulation  would  require  all  persons 
submitting  bids  on  a  Federal-aid 
highway  project  to  submit  with  the  bid 
an  affidavit  of  noncollusion.  The 
submission  of  an  affidavit  of 
noncollusion  will  serve  to  notify  bidders 
that  collusion  in  bidding  is  a  violation  of 
law  and  will  serve  in  a  court  or 
administrative  hearing  as  evidence  of 
intent  when  other  evidence  that 
demonstrates  the  act  of  collusion  is 
presented. 

DATE:  Comments  must  be  received  on  or 
before  May  28, 1985. 
ADDRESS:  Submit  written  comments, 
preferably  in  triplicate,  to  FHWA 
Docket  No.  84-14,  Federal  Highway 
Administration.  Room  4205,  HCC-10,  400 
Seventh  Street.  SVV.,  Washington.  D.C, 
20590.  All  comments  and  suggestions 
received  will  be  available  for 
examination  at  the  above  address 
between  7:45  a.m.  and  4;15  p.m.,  ET. 
Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  m.ust  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  P.E.  Cunningham,  Chief, 
Construction  and  Maintenance  Division 
(202)  426-0392.  or  Mr  Hugh  T.  O'Reilly, 
Office  of  the  Cheif  Counsel.  (202)  426- 
0780.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m..  ET.  Monday  through  Friday. 
SUPPI.EMENTARY  INFORMATION:  The 
requirement  of  submission  of  an 
affidavit  of  noncollusion  is  necessary  to 
protect  the  integrity  of  the  Federal-aid 
highway  program.  The  Adminstrator  has 
the  authority  to  issue  this  proposed 
revision  under  the  statutory  authority  of 
the  Secretary,  delegated  to  the 
Administrator,  to  issue  and  implement 
all  regulations  necessary  to  carry  out  the 
statutory  requirements  of  the  program. 
Such  an  affidavit  is  currently  required 
from  the  low  bidder  prior  to  award  of 
the  final  contract  but  this  does  not 
address  the  problem  of  collusion  among 
those  who  are  not  awarded  the  contract. 
A  common  collusion  situation  involves 
participation  by  both  the  low  bidder  and 


by  other  bidders  who  submit 
"complementary"  bids.  Bidders  who  are 
not  currently  required  to  file  an  affidavit 
of  noncollusion  may  thus  be  acting  in 
conjunction  as  partners  with  the  low 
bidder. 

States  would  be  required  to  provide 
the  form  for  the  affidavit  to  each 
prospective  bidder  for  inclusion  in  the 
bid  package.  Any  bid  submitted  without 
the  required  affidavit  would  be 
considered  non-responsive.  We  have 
recently  surveyed  the  practices  of  the 
States  with  regard  to  their  own  practices 
in  requiring  all  bidders  to  sign  an  anti- 
collusion  affidavit.  We  have  found  that 
all  States  except  Maine  and  Minnesota 
now  require  all  bidders  to  sign  such 
affidavits  prior  to  opening  of  bids.  The 
District  of  Columbia  and  F*uerto  Rico 
also  require  such  affidavits.  It  is  thus 
apparent  that  any  additional  paperwork 
or  notarization  burden  would  fall  only 
upon  bidders  in  two  States. 

We  are  informed  by  the  /Xntitrust 
Division  of  the  US,  Department  of 
Justice,  whose  December  26,  1984,  letter 
will  be  available  for  inspection  in  the 
docket,  that  requiring  all  bidders  to 
submit  affidavits  of  non-collusion  will 
promote  several  important  enforcement 
objectives  of  the  Antitrust  Division,  as 
follows. 

First,  the  prosecution  of  firms  that 
submit  non-winning  "complementary" 
or  "cover"  bids  for  violating  the 
Sherman  Act  would  be  greatly 
facilitated.  At  present,  without  the  non- 
collusion affidavit  it  is  very  difficult  to 
convict  such  firms  in  a  criminal  antitrust 
case,  due  in  part  to  juries'  difficulties  in 
seeing  precisely  what  wrong  or  harm 
was  done. 

Second,  the  affidavit  serves  as 
evidence  of  criminal  intent  and  fraud. 
This  evidence  enables  a  jury  to 
appreciate  in  a  basic  way  why  the 
defendant's  conduct  was  wrong  and 
harmful.  Also,  it  allows  the  jury,  which 
might  just  have  sat  on  a  bank  robbery  or 
other  case  where  physical  evidence  is 
most  important,  to  "see"  tangible 
evidence  of  w  rongdomg,  i.e..  U  ing  by 
the  defendant. 

Third,  non-collusion  affidavits  also 
provide  the  basis  for  a  combined 
Sherman  Act  and  mail  fraud  or  false 
statement  prosecution.  These  additional 
counts  are  appropriate  and  helpful 
because  the  mailing  of  a  false  affidavit 
and  its  submission  to  a  governmental 
agency  expending  tax  revenues  is  an 
integral  part  of  the  bidrigging  scheme. 

Finallw  we  believe  the  affidavit 
requirement  for  losing  bidders  will  play 
a  worthwhile  educational  and  deterrent 
role.  The  business  people  who  are 
tempted  to  submit  fraudulent  bids  will 


know  thai  they  must  sign  an  affidavit, 
and  subject  themselves  to  prosecution 
for  false  statements  to  the  government, 
as  well  as  for  an  antitrust  violation.  We 
expect  that  the  requirement  to  sign  the 
affidavit  will  deter  many  individuals 
from  submitting  cover  bids. 

The  FffWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  proposal  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation.  The 
anticipated  impact  of  this  proposal  is  so 
minimal  as  to  not  require  preparation  of 
a  full  regulatory  evaluation  at  this  time. 
Any  additional  costs  would  be  more 
than  off  set  by  the  potential  savings  in 
Federal-did  funds  created  by  the 
avoidance  of  bid  collusion.  For  these 
reasons  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(Cdtdlog  of  Ftderai  Uom^stic  A.ssislance 
Numljer  20.205.  Hi>;hwdy  Rusearth.  Planning 
and  Consiruclion.  The  rrgulatiuns 
implemenfins  E\ei;ulue  Order  12372 
rt'jjarding  interxovi.nimental  cnnsulfa'ion  on 
Federal  prugrams  and  activities  apply  to  this 
program) 

List  of  Subjects  in  23  CFR  Part  635 

Bidding  procedures.  Government 
contracts,  Grants  programs — 
Transportation,  Highways  and  roads. 

In  consideration  of  the  foregoing  and 
under  the  authority  of  23  U.S.C.  112  and 
315.  and  49  CFR  1.48(b),  the  FFiWA 
proposes  to  amend  Title  23,  Code  of 
Federal  Regulations,  Chapter  1.  Part  635, 
Subpart  A  by  revising  635.107  as  set 
forth  below. 

Issui'd  on,  .March  19.  19fl,S. 
L.P.  Lamm. 

Depuly  Fed)  nil  Hi^h  way  A  dministralor, 
(■'•diTuI  H!f;hway  Aihninislration. 

The  FHWA  proposes  to  amend  23 
CFR  Part  635,  Subpart  A  as  follows: 

PART  635— CONSTRUCTION  AND 
MAINTENANCE 

Subpart  A — Contract  Procedures 
I  Amended } 

Section  635.107  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§  635. 107    Advertising  tor  bids. 
•  •  •  •  , 

|i){l)  The  State  highway  agency  shall 
include  a  statement  substantially  as 
follows  in  the  advertised  specifications: 

Title  23.  United  States  Code,  section  112(c). 

requires,  as  a  condition  precedent  to 
approv,;!  b>  the  Federal  Highway 
Administrator  of  the  contract  for  this  work. 


that  there  be  filed  a  swo^i  statement 
executed  by,  or  on  behalf  of  the  person,  firm, 
association,  or  corporation  to  whom  such 
contract  is  to  he  awarded,  certifying  that 
such  person,  firm,  association,  or  corporation 
has  not.  either  directly  or  indirectly,  entered 
into  any  ag.'eement,  partiLipated  in  any 
collusion,  or  otherwise  taken  any  action  in 
restraint  of  free  competitive  bidding  in 
connection  with  such  contract. 

Therefore,  every  bidder  shall  submit  to  the 
State  as  part  of  its  bid  package,  such  a  sworn 
statement.  This  sworn  statement  shall  be  in 
the  form  of  an  affidavit  executed  and  sworn 
to  by  the  bidder  before  a  person  who  is 
authorized  by  the  laws  of  the  State  to 
administer  oaths.  The  required  form  for  the 
affidavit  will  be  provided  by  the  State  to 
each  prospective  bidder  Failure  to  submit  the 
sworn  statement  as  part  of  the  bid  package 
will  be  grounds  for  considering  the  bid  non- 
responsive. 

(2)  As  a  prerequisite  to  the  division 
administrator's  formal  concurrence  in 
the  award  of  the  construction  contract, 
the  State  highway  agency  must  submit 
copies  of  the  required  statements  to  the 
division  administrator,  or  must  advise 
the  division  administrator,  in  writing, 
that  the  required  statements  have  been 
received  and  are  on  file  with  the  State 
highway  agency, 

|FR  Doc.  85-7212  Filed  3-26-85;  8;45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 
(Notice  No.  5601 

Proposed  Establishment  of  North 
Yuba  Vlticultural  Area;  Oregon  House, 
CA 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (.ATF),  Treasury. 
ACTiow:  Notice  of  proposed  rulemaking. 


summary:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  proposes  to 
establish  in  Yuba  County,  California  an 
American  vtticultural  area  to  be  known 
by  the  appellation  "iNorth  Yuba."  This 
proposal  is  based  on  a  petition  filed  by 
Karl  Werner  and  James  R.  Bryant, 
officers  of  Renaissance  Vineyard  and 
Winery.  Inc..  located  near  Oregon 
House,  California. 

The  use  of  the  name  of  an  approved 
vlticultural  area  as  an  appellation  of 
origin  in  the  labeling  and  advertising  of 
wine  allows  the  proprietor  of  a  winery 
to  designate  the  area  as  the  locale  in 
which  grapes  used  in  the  production  of  a 
wine  are  grown  and  enables  the 
consumer  to  identify  and  to  differentiate 


between  that  wine  and  other  wines 
offered  at  retail. 

DATES:  Written  com.ments  must  be 
received  by  May  28, 1985, 

ADDRESSES:  Send  written  comments  to: 
Chief,  FAA.  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  385,  Washington,  DC 
20044-0385  (REF;  .Notice  No.  560). 

Copies  of  this  proposal,  the  petition, 
the  appropriate  m.aps,  and  the  written 
comments  will  be  available  for  public 
inspection  during  normal  business  hours 
at:  ATF  Reading  Room,  .New  Post  Office 
Building.  Room  4407,  1200  Pennylvania 
Avenue,  NW,  Washington,  DC. 
ron  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Breen,  Coordinator,  FAA, 
Wine  and  Beer  Branch.  Room  6237, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Washington,  DC  20226, 
Telephone:  (202)  .566-7626. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23,  1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672. 
54624)  revising  regulations  in  Title  27, 
Code  of  Federal  Regulations,  Part  4. 
These  regulations  allow  the 
establishment  of  definite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine.  On  October  2, 1979. 
ATF  published  Treasury  Decision  ATF- 
60  (44  FR  56692)  which  added  to  Title  27 
a  new  Part  9  providing  for  the  listing  of 
approved  American  vitcultural  areas. 

Section  4.25a(e)(l)  defines  an 
American  viticultural  area  as  a 
delimited  grape  growing  region 
distinguishable  by  geographical 
features.  Section  "4.25a(e)(2).  outlines  the 
procedure  for  proposing  an  American 
viticultural  area  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  shall  include — 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition: 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition: 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundary  of  the  proposed  viticultural 
area,  based  on  features  which  can  be 
found  on  United  States  Geological 
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Survey  (U.S.GS.)  maps  of  the  largest 
applicable  scale;  and. 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
proposed  boundary  prominently 
marked. 

Petition 

On  November  13.  1984.  ATF  received 
the  petition  for  the  establishment  of  a 
vificultural  area  to  be  known  as  "North 
Yuba"  in  north  central  Yuba  County, 
California. 

The  petitioned  area  is  in  the  middle 
and  upper  foothills  of  Yuba  County. 
immediately  west  of  the  Sierra  Nevadas 
and  approximately  20  miles  northeast  of 
MarysviUe,  California,  The  area  is 
bordered  on  the  south  by  the  Yuba 
River.  The  principal  streams  that  drain 
the  area  are  Dobbins  Creek  and  the 
upper  portions  of  Dry  Creek.  Both 
streams  flow  into  the  Yuba  River.  The 
land  drained  by  these  streams  shares 
similar  geological  history,  topographical 
features,  soils,  and  climatic  conditions. 

The  boundary  of  the  proposed 
viticultural  area  encompasses 
approximately  .15  square  miles  or  22.400 
acres.  The  petitioners  state  that  within 
the  area  there  are  approximately  360 
acres  devoted  to  the  cultivation  of  wine 
grapes  and  one  bonded  winery.  Due  to 
the  effects  of  soil.  air.  water,  rainfall  and 
tem.perature,  the  sections  of  the  area 
currently  devoted  to  viticulture  consist 
of  foothill  slopes  between  1,000  and 
2,000  feet  above  sea  level. 

Name 

Yuba  County  was  named  after  the 
Yuba  River  which  took  its  name  from 
the  Indian  tribe  which  populated  the 
area.  "North  Yuba"  is  the  name  used 
locally  to  designate  the  area  in  north 
central  Yuba  County  in  which  are 
located  the  town  of  Dobbins  and  Oregon 
House.  The  petitioners  state  that  this  is 
the  name  used  by  Pacific  Bell  Telephone 
to  designate  the  area.  In  support  of  the 
petition,  the  petitioners  have  submitted 
letters  from  the  county  sheriff  and  the 
local  chamber  of  commerce  attesting  to 
local  usage  and  acceptance  of  the  name 
".North  Yuba"  to  designate  the 
petitioned  area. 

Historically,  viticulture  came  to  this 
area  in  the  1850's.  Documents  show  the 
planting  of  wine  grapes  and  the 
establishment  of  a  winery  in  1855.  By 
1860.  Yuba  County  had  five  wineries 
and  800  acres  were  devoted  to  wine 
grape  cultivation.  By  1930,  there  were 
1.000  acres  devoted  to  wine  grape 
cultivation.  However,  as  a  consequence 
of  National  Prohibition,  the  vineyards 
were  replaced  by  orchards  of  peaches 
and  prunes  and  the  wineries  closed. 


Today,  however,  there  are  360  acres 
of  vineyards  and  one  winery  operation 
in  the  petitioned  area. 

Geography 

The  proposed  North  Yuba  viticultural 
area  consists  of  the  middle  and  upper 
foothills  in  Yuba  County  immediately 
west  of  the  Sierra  Nevadas  and  north  of 
the  Yuba  River.  The  2.000-foot  contour 
line  of  the  Sierra  Nevada  Mountains 
forms  the  eastern  and  northern  portions 
of  the  boundary  of  the  proposed 
viticultural  area  and  the  1.000-foot 
contour  line  north  of  the  Yuba  River 
canyon  forms  the  southern  portion  of  the 
boundary.  The  eastern  bank  of  Woods 
Creek  forms  part  of  the  western  portion 
of  the  boundarv'  The  area  is 
approximately  seven  miles  in  length 
from  north  to  south  and  three  to  six 
miles  in  width  from  west  to  east. 

Distinguishing  Characteristics 

The  petitioner  claims  that  the 
proposed  viticultural  area  is  not  only 
distinguished  historically  from 
surrounding  areas  but  geographically  by 
its  topography,  elevation,  geology,  soils, 
temperature,  and  rainfall. 

Topography  and  Elevation 

The  topography  of  the  proposed 
viticultural  area  ranges  from  gently 
rolling  hills  to  steeper  slopes  at  the  base 
of  the  Sierra  Nevadas  and  generally 
ranges  in  elevation  from  1.000  feet  to 
2.000  feet  above  sea  level  Lying 
between  the  high  Sierras  to  the  east  and 
the  lowlands  of  the  Sacramento  Valley 
to  the  west,  the  boundary  of  the 
proposed  viticultural  area  defines  a 
region  well  suited  for  viticulture.  The 
topography  of  the  area  ensures  adequate 
ventilation  for  viticulture,  an  important 
factor  in  the  prevention  of  bunch  rot. 
The  area  escapes  both  the  early  frosts 
and  snow  of  higher  elevations  in  the 
Sierra  Nevadas  and  the  heat,  humidity 
and  fog  common  to  the  lowlands  in  the 
Sacramento  Valley. 

Geology 

The  area  is  an  example  of  a  middle 
foothill  to  lower  mountain  landscape 
that  has  been  formed  during  a  long 
period  of  geologic  time.  The  area  is 
underlain  by  igneous  rocks  and  granitic 
rocks  that  extend  along  the  base  of  the 
Sierra  Nevadas.  It  is  geologically  well 
defined  by  the  Sierra  Nevadas  to  the 
north  and  east,  by  a  large  slab  of 
greenstone  rock  to  the  west,  and  by  the 
Yuba  River  canyon  to  the  south. 

Soil  Characteristics 

The  three  major  physiographic  units  in 
Yuba  County  are  the  valley  lands  of  the 
Sacramento  Valley,  the  Sierra  Nevadas 


to  the  east  of  the  valley,  and  the 
foothills  region  which  lies  between  the 
valley  and  the  mountains.  There  are 
nine  soil  associations  common  to  the 
valley  lands,  three  common  to  the 
foothills  region,  and  six  common  to  the 
mountainous  terrain.  Of  the  18  soil 
associations  found  in  Yuba  County, 
basically  three  distinguish  the  soils  of 
the  proposed  viticultural  area  from  the 
soils  in  surrounding  areas  of  the  county 
and  the  adjoining  counties  of  Butte  and 
Nevada  in  California. 

The  so-1  associations  common  to  the 
proposed  area  are  Sierra-Auberry. 
Englebright-rescue,  and  Dobbins.  These 
soils  are  typical  of  those  developed  from 
granitic  and  igneous  rocks.  The  soils  are 
shallow  to  very  deep,  rocky,  cobbly  and 
rocky,  or  noncobbly  and  rocky  and  are 
generally  well  drained. 

"Soils  of  the  Yuba  County. 
California",  a  1969  soil  survey  published 
jointly  by  the  Department  of  Soils  and 
Plant  Nutrition  of  the  University  of 
California  at  Davis  and  by  the  County  of 
Yuba,  California,  contains  a  color  coded 
general  soil  map  which  clearly  shows  a 
pattern  of  these  three  soil  associations 
in  the  middle  and  upper  foothills  region 
of  Yuba  County  between  the 
predominant  soil  association  of  the 
lower  foothills,  Auburn-Sobrante-Las 
Posas.  and  the  predominant  soil 
association  of  the  mountains.  Challenge- 
Tish  Tang.  The  proposed  boundary 
which  is  an  amendment  of  the  petitioned 
boundary  includes  small  areas  of 
Auburn-Sobrante-Las  Posas.  Challenge- 
Tish  Tang  and  Rackerby-Dobbins,  a 
mountain  soil  association. 

Data  from  the  soil  survey  of  Yuba 
County  and  the  1975  soil  survey  of 
Nevada  County  which  lies  to  the  south 
of  Yuba  County  strongly  support 
restricting  the  "North  Yuba'  appellation 
to  the  petitioned  area  as  amended  by 
ATF  to  include  areas  to  the  west  and 
north  which  also  contain  the  same  soil 
associations  as  the  petitioned  area. 

Climatohgical  Characteristics 

Generally.  Yuba  County  has  an 
interior  "Mediterranean"  type  climate. 
However,  the  location  of  the  proposed 
"North  Yuba"  viticultural  area  m  the 
middle  to  upper  foothills  region 
approaching  the  mountainous  terrain  of 
the  Sierra  Nevadas  allows  a  subtle 
distinction  m  climatological 
characteristics  from  the  rest  of  the 
county  in  that  the  area  escapes  both  the 
heat  and  fog  common  to  the  lowlands  of 
the  Sacramento  Valley  and  the  early 
frosts  and  snow  of  the  higher  elevations 
of  the  Sierra  Nevadas. 

The  lands  of  the  Sacramento  Valley  in 
Yuba  County  range  from  30  to  250  feet 
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above  sea  level  and  the  medn  avern^e 
rainfall  is  20  to  25  inches.  The  v.iHey 
lands  are  an  extensive  area  of 
floodplains.  terraces,  alluvnl  fans  and 
basins. 

The  mountains  of  Yuba  County  are 
part  of  the  western  slope  of  the  Sierra 
Nevadas.  This  is  a  region  of  gently 
rounded  ridges,  moderately  steep  rolling 
hillsides,  and  rugged,  steep  canyon 
slopes,  that  is  deeply  entrenched  by  the 
Yuba  River  and  its  tributaries.  Basic 
metavolcanic  rocks  are  dominant  in  this 
area.  Elevations  range  from  1,600  feet  to 
more  than  4,800  feet  above  sea  level. 
Rain  increases  with  elevation  and 
ranges  from  45  inches  to  more  than  80 
inches,  much  of  which  falls  as  snow  at 
higher  elevations. 

The  middle  to  upper  foothills  in  which 
the  proposed  viticultural  area  lies 
occupy  the  lower  western  slope  of  the 
Sierra  Nevadas  between  the  valley 
lands  and  the  mountainous  uplands  of 
the  county.  This  is  an  area  of  rolling  to 
steep  hills  with  conspicuous  ridges  and 
peaks.  Rock  outcroppings  are  common. 
The  centra!  foothills  region  ranges  in 
elevation  from  250  feet  to  2. "00 "feet 
above  sea  level.  However,  the  proposed 
viticultural  area  generally  ranges  in 
elevation  from  1.000  to  2.000  feet  above 
sea  level  and  can  be  distinguished  from 
surrounding  areas  by  rainfall.  The 
rainfall  within  the  area  increases 
gradually  with  elevation  from  25  to  50 
inches.  For  ex.jmple.  the  mean  annual 
precipitation  at  the  Dobbins-Colgate 
weather  station  is  40.4  inches  compared 
to  61.9  inches  at  the  Camptonville 
station  to  the  east  of  the  proposed  area 
and  20.7  inches  at  Marysville  to  the  west 
of  the  proposed  area. 

Such  statistics  are  corroborated  by  a 
map  adapted  from  the  State  of 
California  Department  of  Water 
Resources  Seasonal  Isohyetal  Map  (1905 
to  1955)  to  show  mean  annual 
precipitation  for  Yuba  County.  The  map 
distinguishes  by  rainfall  the  central 
foothills  region  from  the  areas  to  the 
west  and  to  the  east. 

The  growing  season  of  the  proposed 
viticultural  area  is  distinctly  cooler  than 
the  neighboring  Sacramento  Valley  to 
the  west  and  warmer  than  the 
mountainous  area  to  the  east.  The 
climate  of  the  area  is  characterized  by 
cool  summer  night  temperatures,  often 
dropping  to  30  degrees  below  daytime 
hij;hs  and  allowing  the  grapes  toretain 
sufficient  acidity  to  balance  the  high 
sv.i^HT  levels  induced  by  d.iytime 
s-.in.shine. 

Foothill  winds  are  an  additional 
cooling  factor  in  summer,  contributing 
further  to  the  development  of  proper 
acidity  in  the  area's  grapes.  These 
cooling  winds  are  distinguished  from 


those  of  the  valley  to  the  west.  In  the 
valley,  prevailing  southwesterly  winds 
are  due  to  the  north-south  orientation 
and  heating  of  the  Sacramento  Valley, 
which  deflects  the  westerly  winds 
coming  through  the  Carquinez  Straits 
northward.  At  the  higher  elevations, 
however,  the  winds  conform  more 
closely  with  the  free-flowing  westerly 
winds  over  northern  California. 

Climatological  data  from  three 
weather  stations  of  the  U.S.  Department 


of  Commerce  National  Oceanographic 
and  Atmospheric  Administration 
document  the  climatological  differences 
between  "North  Yuba"  and  adjoining 
areas.  The  data  from  these  stations 
when  compared  with  data  obtained  by 
the  petitioners  over  the  10-year  period 
1974  to  1984  from  vineyards  in  the 
vicinity  of  Oregon  House  show  the 
following  differences  in  climate  between 
"North  Yuba"  and  surrounding  areas: 


Lou  ton 


Marysville 

DooOins-Colgale 

Oregon  House 

Camptonvilte 


Elevation 


60 

600 

1.500 

2.755 


annual 


RainfaR 


Growing  season 


62  9  T     20  7- 273  days 

62  6  'F    40  4- 267  days 


590  'F 
57  5  -F 


35  10  40'...  I  215  10  225  days 
61-9* 185  days 


Proposed  Boundary 

The  petitioner  claims  that  the 
boundary  of  the  proposed  viticultural 
area  is  as  specified  in  the  petition. 

The  boundary  of  the  proposed  North 
Yuba  viticultural  area  may  be  found  on 
four  United  States  Geological  Survey 
maps  of  the  7.5  minute  series,  scale 
1:24.000.  The  boundary  is  described  in 
proposed  §  9.106. 

Compliance  With  E.xecutive  Order  12291 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  "major 
rule"  within  the  meaning  of  Executive 
Order  12291  of  February  17, 1981. 
because  if  will  not  have  an  annual  effect 
on  the  economy  of  SlOO  million  or  more: 
it  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
I'lpxibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
will  not  impose,  or  otllerwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  proposal  is  not 
expected  to  have  signBcant  secondary 


or  incidental  effects  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b))  that  this  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  9f>-511.  44 
U.S.C.  Chapter  35.  and  its  implementing 
regulations.  5  CFR  Part  1320.  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imprtsed. 

Public  Participation 

ATF  requests  comments  from  all 
interested  parties.  Comments  received 
before  the  closing  date  will  be  carefully 
considered.  Comments  received  after 
the  closing  date  and  too  late  for 
consideration  will  be  treated  as  possible 
suggestions  for  future  ATF  action. 

The  data  submitted  with  the  petition 
shows  local  use  of  the  name  ".North 
Yuba"  to  designate  the  area  petitioned. 
ATF  is  interested  in  whether  the  name 
"North  Yuba"  has  gained  any  national 
recognition  geographically  and  as  a 
winemaking  area. 

ATF  will  not  recognize  any  comment 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  a  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure. 

The  Director  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  hold. 


Federal  Register  /  Vol.  50,  No.  59  /  Wednesday.  March  27,  1985  /  Proposed  Rules 


12041 


Drafting  Information 

The  principal  author  of  this  document 
is  Michael  J.  Breen,  FAA.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Pari  9 

Administrative  practices  and 
procedures.  Consumer  protection. 
Viticultural  areas,  Wine. 

Authority 

Accordingly,  under  the  authority 
contained  in  27  L'.S.C.  205  (49  Stat.  981. 
as  amended,  ATF  proposes  to  amend 
Title  27.  Code  of  Federal  Regulations, 
Part  9,  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1. — The  Table  of  sections 
in  27  CFR  Part  9,  Subpart  C,  is  amended 
to  add  the  title  of  §  9  106.  As  amended, 
the  Table  of  Sections  reads  as  follows: 

Subpart  C— Approved  American  Viticultural 
Areas 

•  •  *  •  • 

9  106     North  Yuba. 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.106.  As  amended.  Subpart  C 
read  as  follows; 

Subpart  C— Approved  American 
Viticultural  Areas 


§9.106     North  Yuba. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "North 
Yuba." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
North  Yuba  viticultural  area  are  the 
following  four  U.S. OS.  topographical 
maps  of  the  7.5  minute  series: 

"Oregon  Mouse  Quadrangle",  edition 
of  1948,  photo-revised  1969. 

"Rackerby  Quadrangle",  edition  of 
1948.  photo-Vevised  1969. 

"Challenge  Quadrangle",  edition  of 
1948  photo-revised  1969. 

"French  Corral  Quadrangle",  edition 
of  1948,  photo-revised  1969. 

(c)  Boundary.  The  .North  Yuba 
viticultural  area  is  located  in  Yuba 
County  in  the  State  of  California.  The 
boundary  is  as  follows: 

Beginning  on  the  "Oregon  House 
Quadrangle"  map  at  the  point  where  the 
Browns  Valley  Ditch  crosses  Woods 
Creek  in  the  southwest  corner  of  section 
25.  T.  17  N..  R.  6  E..  the  boundary 
proceeds  northeasterly  in  a  meandering 
line  approximately  1.5  miles  along  the 
east  bank  of  Woods  Creek  to  the  point 


near  Richards  Ranch  where  the  paved 
light  duty  road  crosses  said  creek; 

(1)  Then  west  and  north, 
approximately  0.33  mile  to  the  point 
where  the  paved  light  duty  road  meets 
the  unimproved  dirt  road  accessing 
Dixon  Hill  and  Texas  Hill; 

(2)  Then  northwest  continuing  along 
the  paving  light  duty  road 
approximately  2.75  miles  to  the 
intersection  at  Oregon  House  of  said 
light  duty  road  with  the  medium  duty 
road  which  travels  east  and  west 
between  Virginia  Ranch  Reservoir  of 
Dry  Creek  and  the  Yuba  County 
Forestry  Headquarters  near  Dobbins; 

(3)  Then  northeasterly.  0.7  mile,  along 
same  light  duty  road  to  its  intersection 
with  the  unimproved  direct  road  to  Lake 
Mildred,  located  in  the  northwest  corner 
of  section  2,  T.  17  N..  R.  6  E.; 

(4)  Then  northwesterly,  1.0  miles, 
along  the  unimproved  dirt  road  to  the 
end  of  said  road  at  the  shoreline  of  Lake 
Mildred; 

(5)  Then  southwest  along  the 
shoreline  of  Lake  Mildred  to  the  Los 
Verjeles  Dam  at  the  westernmost  end  of 
said  Lake; 

(6)  Then  across  the  face  of  said  dam 
and  continuing  northeast  along  the 
shoreline  of  Lake  Mildred  to  the  point 
where  the  stream  running  through 
Smokey  Ravine  flows  into  Lake  Mildred; 

(7)  Then  north  and  west  along  said 
stream  to  the  pont  where  the  stream 
crosses  the  1,900-foot  contour  line  in  the 
northeast  corner  of  section  27,  T.  18  N., 
R.  6  E.; 

(8)  Then  southwest  in  a  meandering 
line  along  the  1.90G-foot  contour  line  of 
Lamb  Hill; 

(9)  Then  northwest  along  the  1.900- 
foot  contour  line  of  High  Spring  Ridge  to 
the  point  where  the  medium  duty  paved 
road  running  north  and  south  along 
Willow  Glen  Creek  crosses  the  1.900- 
foot  contour  line,  approximately  0.75 
mile  north  of  Finley  Ranch; 

(10)  Then  north  along  said  road, 
approximately  one  mile,  to  its 
intersection  at  Willow  Glen  Ranch  near 
the  west  boundary  line  of  section  15.  T. 
18  N.,  R.  6  E.,  with  the  light  duty  road 
which  crosses  Critterden  Ridge: 

(n)  Then  in  a  generally  eas'erly 
direction  along  said  road,  approximately 
2.0  miles,  to  its  point  of  intersection  with 
the  light  duty  paved  road  named 
Frenchtown  Road  which  runs  north  and 
south  between  Brownsville  and 
Frenchtown; 

(12)  Then  south  along  the  Frenchtown 
Road  to  the  point  where  the  road 
crosses  the  1,600-foot  contour  line  in  the 
northwest  corner  of  section  24,  T.  16  N.. 
R  6  E.; 

(13)  Then  east  along  the  1,600-foot 
contour  line  to  the  point  where  Dry 


Creek  crosses  the  1,600-fooi  contour  line 
near  the  south  boundary  line  of  section 
13.  T18N    R6E.: 

(14)  Then  south  along  Dry  Creek, 
approximately  0.16  mile,  to  the 
confluence  of  Indiana  Creek  with  Dry 
Creek; 

(15)  Then  in  a  generally  easterly 
direction,  approximately  one  mile,  along 
Indiana  Creek  to  the  confluence  of 
Keystone  Creek  with  Indiana  Creek: 

(16)  Then  north  along  Indiana  Creek, 
approximately  0.87  mile,  to  the  point 
where  Indiana  Creek  meets  the  2.000- 
foot  contour  line  of  Oregon  Hills: 

(17)  Then  in  a  generally  southeasterly 
direction  along  the  2.000-foot  contour 
line  of  Oregon  Hills,  approximately  6 
miles,  to  the  point  near  the  east 
boundary  line  of  section  9.  T  17  N..  R.  7 
E.,  where  the  power  transmission  line  on 
Red  Bluff  crosses  the  2.000-foot  contour 
line; 

(18)  Then  southwest  along  the  right  of 
way  of  said  power  transmission  line  to 
the  point  near  the  south  boundary  of 
section  9.  T.  17  N.,  R.  7  E.,  where  it  meets 
the  power  transmission  line  running 
northwest  and  southeast  between 
Dobbins  and  the  Colgate  Power  House: 

(19)  Then  southeast  along  the  power 
transm.ission  line  between  Dobbins  and 
Colgate  Power  House  to  the  Colgate 
Power  House: 

(20)  Then  in  a  generally  westerly 
direction  from  the  Colgate  Power  House 
along  the  power  transmission  line  ^^hlch 
crosses  over  Dobbins  Creek  to  the  point 
west  of  Dobbins  Creek  where  the  power 
transmission  line  intersects  the  1.000- 
foot  contour  line: 

(21)  Then  in  a  generally  southwesterly 
direction  along  the  1,000-foot  contour 
line  above  the  north  bank  of  the  Yuba 
River  and  Harry  L,  Englebright  Lake  of 
the  Yuba  River  to  the  intersection  of  the 
1,000-foot  contour  line  with  Woods 
Creek  in  the  northeast  corner  of  section 
36,  T.  17N„R.6E.: 

(22)  Then  east  and  north  along  the 
east  bank  of  Woods  Creek. 
approximately  0.5  mile,  to  the  point  of 
beginning. 

Signed  .March  15,  1985 
W.  T.  Drake, 
Acting  Director. 

(FR  Doc  85-7105  Filpd  3-26-85.  8:45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Incompetents;  Estate  Over  $1,500  and 
Institutionalized 

AGENCY:  Veterans  .Adm.inistration. 


No.  59  /  Wednesday,  March  27,  1985  /  Proposed  Rules 


ACTION:  Proposed  regulation 
amendments. 


SUMMARV:  The  Veterans  Administration 
(VA)  is  proposing  to  amend  its 
adjudication  regulations  to  implement 
certain  provisions  of  the  Veterans' 
Benefits  Improvement  Act  of  1984.  and 
two  opinions  of  the  VA  General 
Counsel.  These  amendments  are 
necessary  to  avoid  financial  hardship 
for  certain  imcompelent  and  previously 
imcompetent  veterans.  The  effect  of 
these  amendments  will  be  to  exclude  the 
value  of  a  veterans  home  from  most 
computations  of  estate  value,  to  provide 
for  waiver  of  payment  discontinuance  in 
cases  of  financial  hardship,  and  to 
delete  certain  requirements  for  the 
release  of  benefits  to  previously 
incompetent  veterans. 
DATES:  Comments  must  be  received  on 
or  before  April  26.  1985.  It  is  proposed  fo 
make  these  amendments  effective 
October  24,  1984. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
regulation  to  Administrator  of  Veterans 
Affairs  (271A).  Veterans  Administration, 
810  Vermont  Avenue.  NW..  Washington. 
DC  20420.  All  written  comments 
received  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  132  of  the  above  address, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.  Monday  through  Friday  (except 
holidays]  until  May  10,  198.5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  White  (202)  38^3CX)5. 
SUPPt^MENTARY  INFORMATION:  Under  38 
U.S.C.  3203  (b)(1)  the  VA  is  required  to 
withhold  payments  of  compensation, 
pension,  or  emergency  officers' 
retirement  pay  when  a  veteran  who  has 
neither  spouse  nor  child  is  hospitalized 
by  the  United  States,  of  any  political 
subdivision  thereof,  is  tated 
incompetent  by  the  VA.  and  has  an 
estate  which  equals  or  exceeds  $1500. 
Benefits  withheld  under  this  provision  of 
law  are  generally  not  resumed  until  the 
estate  is  reduced  to  SviOO  or  the  veteran 
is  discharijcd  from  the  hospital. 

Section  402  of  the  Veterans'  Benefits 
Improvement  Act  of  1984  made  three 
significant  changes  to  38  U.S.C.  3203 
(t))(l).  First,  it  deleted  the  words  "by 
reason  of  mental  illness"  which  used  to 
immediately  follow  the  word 
"incompetent."  This  means  that  the  VA 
may  consider  other  causes,  such  as 
traumatic  brain  injury  or  coma,  as  the 
basis  for  a  rating  of  incompetency. 

Second,  the  new  law  excludes  from 
computation  of  the  value  of  an 
incompetent  veteran's  estate  the  value 
of  such  veteran's  home  unless  there  is 


no  reasonable  likelihood  that  the 
veteran  will  again  reside  in  that  home. 
This  means  that  incompefeiit  veterans 
who  may  require  hospitalization  for 
short  periods  will  not  have  their  benefits 
withheld  solely  because  they  own  a 
home  in  which  they  are  expected  to 
continue  residing. 

Third,  the  new  law  provides  that  the 
VA  may  waive  withholding  of  benefits 
under  38  U.S.C.  3203  (b)(1)  for  up  to  60 
days  in  any  calendar  year  if  such  a 
waiver  is  necessary  to  avoid  financial 
hardship.  This  waiver  is  not  to  be 
granted  as  an  administrative 
convenience  or  where  liquid  assets  are 
available  to  meet  current  expenses.  This 
provision  should  assist  incompetent 
veterans  who  incur  monthly  liabilities  as 
a  result  of  their  efforts  to  adapt  to  an 
non-institutional  environment. 

The  VA  is  proposing  to  implement 
these  three  new  changes  in  law  by 
appropriately  amending  38  CFR  3.557. 

In  two  separate  unpublished  opinions 
the  VA  General  Counsel  has  held  that 
veterans  who  were  previously  rated 
incompetent  and  had  benefits  withheld 
pursuant  to  38  U.S.C.  3203  (b)(1)  are 
entitled  to  restoration  of  those  benefits 
six  months  following  u  VA  rating  of 
regained  competency.  Previous 
regulatory  language  had  also  required 
hospital  discharge  and  the  removal  of 
any  legally  imposed  disability,  such  as  a 
conservatorship,  before  withheld 
benefits  could  be  restored.  Those  two 
prerequisites  have  been  held  to  have  no 
basis  in  current  law,  and  the  VA  is 
proposing  to  amend  36  CFR  3.556  and 
3.558  fo  remove  references  to  those 
requirements. 

The  Administrator  has  certified  that 
these  proposed  regulations  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  RFA  5  U.S.C.  601-602. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  proposed  regulations  are  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604.  The  reason  for  this 
certification  is  that  these  regulations 
impose  no  regulatory  burdens  on  small 
entities,  and  only  claimants  for  VA 
benefits  will  be  directly  affected. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulations,  the  VA  has 
determined  that  these  proposed 
regulations  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  effect  on  the 
economy  of  SlOO  million  or  more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  of  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 


innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

(The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64  104  and  64.109) 

Approved:  March  5.  1985. 

By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr., 
Dt'puty  A  dniinistrator. 

PARTS— [AMENDED] 

Title  38  CFR  Part  3.  ADJUDICATION, 
is  amended  as  follows: 

1.  In  §  3.556,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  3.556    Adjustment  on  discharge  or 

release. 

•         •         •         .         . 

(e)  Regular  discharge.  When  a 
veteran,  either  competent  or 
incompetent,  is  given  a  regular 
discharge  or  release,  the  full  rate, 
including  any  allowance  for  regular  aid 
and  attendance  will  be  restored 
effective  the  date  of  release  from  the 
hospital,  subject  to  prior  payments.  The 
award  will  be  based  on  the  most  recent 
rating  and,  where  the  award  was 
reduced  under  §  3.551(b),  will  include,  in 
the  case  of  a  competent  veteran,  any 
amounts  withheld  because  of 
hospitalization.  The  amount  withheld  for 
an  incompetent  veteran  will  not  be 
authorized  until  the  expiration  of  6 
months  following  a  rating  of  competency 
by  the  VA.  Any  institutional  award  will 
be  discontinued  effective  date  of  last 
payment,  as  provided  in  §  3.501(j), 
Where  an  apportionment  made  under 
§  3.551(c)  is  not  continued,  the 
apportionment  will  be  discontinued 
effective  the  day  preceding  the  date  of 
the  veteran's  release  from  the  hospital, 
or,  if  adjusted,  effective  the  date  of  the 
veteran's  release  from  the  hospital, 
unless  an  overpayment  would  result.  In 
the  excepted  cases,  the  awards  to  the 
veteran  and  apportionee  will  be 
adjusted  as  of  date  of  last  payment.  (38 
U.S.C.  3203) 
*         •         •         ♦         • 

2.  In  §  3.557,  the  title  and  paragraphs 
(a),  (b)  and  (c)  are  revised,  and  new 
paragraph  (e)  is  added,  so  that  the 
revised  and  added  material  reads  as 
follows: 
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§  3.557    Incompentents — estate  over 
$1,500  and  Institutionalized. 

(a)  Where  a  veteran  having  neither 
spouse,  child,  nor  dependent,  is  being 
hospitalized  by  the  VA  and  is  rated 
incompetent  by  the  VA,  the  pension  of 
such  veteran  will  be  subject  to 
reductions  as  provided  in  §  3.551. 

(38  U.S.C.  3203) 

(b)  Effective  December  1   1959,  where 

a  veteran: 

(1)  Is  rated  incompetent  by  the  VA, 
and 

f2)  f  las  neither  spouse  nor  child,  and 

(3)  Is  hospitalized,  institutionalized  or 
domiciled  by  the  United  States  or  any 
political  subdivision,  with  or  without 
charge,  and 

(4)  Except  as  provided  in  paragraph 

(c)  of  this  section,  has  an  estate,  derived 
from  any  source,  which  equals  or 
exceeds  Si, 500,  further  payments  of 
pension,  compensation  or  emergency 
officers'  retirement  pay  will  not  be 
made,  except  as  provided  in  paragraph 

(d)  of  this  section,  until  the  estate  is 
reduced  to  $500.  If  the  veteran  is 
hospitalized  for  observation  and 
examination,  the  date  treatment  began 
is  considered  the  date  of  admission. 

(38  U.S.C.  3203) 

(c)(1)  Computation  of  the  $1,500  or 
S500  amounts  shall  include,  but  is  not 
restricted  to: 

(i)  Funds  in  a  "Funds  Due  Incompetent 
Beneficiaries"  (F"DIB)  account: 

(li)  Funds  in  a  "Personal  Funds  of 
Patient"  (PFOP)  account: 

(ill)  Funds  on  deposit  with  the  chief 
officer  of  the  mstitution:  and 

(iv)  Funds  or  other  property  in  the 
control  of  a  fiduciarv- 

(2)  The  following  shall  be  excluded  in 
computing  the  Si. 500  or  S500  amounts: 

(i)  Amounts  withheld  under  §  3.551(b); 
and 

(ii)  The  valu»  of  the  veteran's  home 
unless  there  is  no  reasonable  likelihood 
that  the  veteran  will  again  reside  in  such 
home. 

(38  U.S.C.  3203)  (Oct.  24.  19a4) 

***** 

(e)(1)  When  the  discontinuance  of 
payments  under  this  section  results  or 
would  result  m  financial  hardship  for 
the  veteran,  discontinuance  may  be 
waived  to  avoid  or  reduce  such 
hardship.  Waiver  of  discontinuance 
under  this  paragraph  may  be  granted 
more  than  once  in  any  calendar  year  but 
may  not  exceed  a  total  of  60  days  in  any 
calendar  year. 

(2)  For  purposes  of  this  paragraph, 
financial  hardship  shall  be  held  to  exist 


for  any  month  in  which  a  veteran's 
liabilities  during  that  month  exceed  the 
sum  of  the  veteran's  income  and  liquid 
assets  during  that  month. 

(3)  Waivers  under  this  paragraph  are 
not  to  be  granted  as  an  administrative 
expediency  or  where  liquid  assets  are 
readily  available  to  meet  current 
expenses. 

(38  use.  3203)  (Oct.  24,  1984) 

3.  In  §  3.558.  paragraphs  (a)  and  (c) 

are  revised  to  read  as  follows: 

§  3.558     Resumption  and  payment  of 
witheld  benefits— incompetents  $1,500 
estate  cases. 

(a)  Where  payment  has  been 
discontinued  by  reason  of  §  3.557(b),  it 
will  not  be  resum.ed  during 
hospitalization  except  as  provided  in 
§  3.557(e)  or  paragraph  (b)  of  this 
section  until  proper  notice  has  been 
received  showing  the  estate  is  reduced 
to  S500  or  less.  Payments  will  not  be 
made  for  any  period  prior  to  the  date  of 
which  the  estate  was  reduced  to  $500  or 
less. 

(38  use.  3203) 

•  *  *  •  * 

(c)  Any  amount  not  paid  because  of 
the  provisions  of  §  3.557  will  be 
awarded: 

(1)  To  a  veteran  who  is  currently  rated 
competent  by  the  VA  after  the 
expiration  of  6  months  following  the 
effective  date  of  the  rating  of 
competency.  Included  for  payment 
under  this  provision  are  amounts  of 
compensation  or  retirement  pay 
withheld  pursuant  to  the  provisions  of 

§  3.551(b)  (and/or  predecessor 
regulatory  provisions)  as  it  was 
constituted  prior  to  Autust  1,  1972,  and 
not  previously  paid  because  of  the 
provisions  of  §  3.557(b). 

(38  U.S.C.  3203) 

(2)  For  a  veteran  rated  incomptetent 
b\'  the  VA  who  had  met  the  provisions 
of  subparagraph  (1)  of  this  paragraph 
and  who  was  again  rated  incom.petent 
by  the  VA  before  award  action  could  be 
taken  thereunder,  if  he  or  she  has  a 
proper  dependent,  and  if  there  was  no 
error  in  the  intervening  rating  of 
competency.  For  the  purpose  of  amounts 
not  paid  because  of  the  provisions  of 

§  3.557(a),  a  proper  dependent  is  a 
spouse,  child  or  dependent  parent.  For 
the  purpose  of  amounts  not  paid 
because  of  the  provisions  of  §  3.557(b), 
proper  dependent  is  a  spouse  or  child. 

(38  U.S.C.  3203] 

§3.559    [Amended] 

4.  In  §  3.559,  paragraphs  (a)  and  (b) 


are  amended  by  removing  the  words 
"Claims  activity"  and  inserting  the 
words  "adjudication  division". 

138U.SC   210(rll 

[F*R  Doc  &5--1&8  Filed  3-26-85:  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

iR-5-FRL-2805-21 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agrncy  (USEPA). 

action:  Supplemental  proposed 
rulemaking. 

summary:  On  .November  24.  1982  (47  FR 
53057),  USEPA  proposed  rulemaking  and 
solicited  public  comment  on  the 
incorporation  of  Illinois  Pollution 
Control  Board  (IPCB)  Rule 
205(d)(5)(B)(iii)  into  the  Illinois  State 
Implementation  Plan  (SIP).  USEPA  has 
reconsidered  its  proposed  approval  of 
Rule  205(d)(5)(B)(iii)  because  of 
subsequent  events.  Today  s  rulemaking 
announces  L'SEP.^  s  proposed 
disapproval  and  solicits  public 
comment. 

DATE:  Comments  On  this  revision  and  on 
the  proposed  USEC-X  action  must  be 
received  by  April  26.  1985. 

ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  [It  is  recom.mended  that  you 
telephone  Randolph  O  Cano.  at  (312) 
886-6033.  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  .Agency. 

Region  \'.  Air  and  Radiation  Branch. 

230  South  Dearborn  Street,  Chicago, 

Illinois  60604 
Illinois  Elnvironmental  Protection 

Agency.  Division  of  Air  Pollution 

Control,  2200  Churchill  Road, 

Springfield.  Illinois 

Comments  on  this  proposed  rule 
should  be  addressed  to:  Gary  Gulezian, 
Chief.  Regulatory  Analysis  Section,  Air 
and  Radiation  Branch  ("5.'\R-26).  U.S. 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street. 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano.  Air  and  Radiation 
Branch  [5.'\R-26).  U.S.  Environmental 
Protection  Agency.  Region  V  Chicago. 
Illinois  60604.  (312)  886-6035. 
SUPPLEMENTARY  INFORMATION:  On 
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Spptember  3.  1981  (46  FR  44172),  USEPA 
disapproved  the  incorporation  of  IPCB 
Rule  203(d)(51(B)(iii)  into  the  lUinois  TSP 
SIP.  This  rule  regulates  coke  pushing 
emissions.  The  four  reasons  for 
disapproval  listed  in  the  September  3, 
1381.  final  rulemaking  are  as  follows: 

(1 )  The  regulation  is  ambiguous  about 
whether  the  0.03  or  0  06  gr/dscf 
limitation  applies  to  traveling  hood 
stationary  gas  cleaner  control  systems: 

(2)  The  term  "stationary  hood  system" 
applies  to  coke  side  sheds  and  an 
emissions  limitation  of  0.03  gr/dcsf  is 
excessively  lenient  because  of  unique 
shed  dilution  effects: 

(J)  The  regulation  lacks  testing 
definitions:  and 

(4)  The  90  percent  design  efficiency 
provision  is  not  a  quantifiable  emissions 
limitation  and.  given  that  Illinois  Rule 
203(0  (fuiiitive  particulate  matter 
regulation)  is  not  applicable  to  roke 
plant  pushing  operations,  there  is  a  need 
for  pushing  opacity  standards.  (46  FR 
44178) 

Subsequent  to  the  September  3.  1981 
disapproval,  agreement  was  reached 
between  USEPA  and  lEPA  on  ways  to 
resolve  the  four  reasons  for  disapproval 
listed  above.  First  Illinois  agreed  to 
apply  the  0.03  gr/dscf  emission  limit  to 
traveling  hood  stationary  gas  cleaning 
control  systems.  This  requirement  was 
to  be  inserted  as  a  condition  of  any 
operating  permit  issed  to  such  a  source 
by  Illinois  and  the  permits  were  to  be 
submitted  to  USEPA.  The  second  issue, 
leniency  of  the  regulation  of  coke  side 
sheds,  became  moot  since  no  operating 
coke  side  sheds  exist  or  are  planned  for 
Illinois.  Thirdly.  Illinois  agreed  to 
include  in  each  permit  an  appropriate 
method  for  testing  the  outlet  of  gas 
cleaning  systems  on  pushing  control 
devices.  Finally,  Illinois  agreed  to 
require  as  conditions  in  source  operating 
permits  for  all  pushing  sources,  opacity 
limits  or  other  objective  limits  reflecting 
the  operation  of  controls  designed  to 
capture  90  percent  of  particulate 
emissions  during  pushing  operations. 
The  State  further  agreed  to  submit  all 
coke  pushing  permits  to  USEPA. 

Based  on  this  agreement.  USEPA 
proposed  approval  of  and  solicited 
public  comment  on  the  incorporation  of 
IPCB  Rule  203(d)(5)(Bl(iii)  into  the 
lilmois  TSP  SIP  on  .November  24.  1982 
(47  FR  5.3057).  This  proposed  approval 
was  based  on  the  expressed 
understanding  th.it.  "lEP.A  will  insure 
application  of  R.ACT  by  requiring  the 
inclusion  of  specific  opacity  emission 
limitations  in  source  operating  permits 
or  the  inclusion  of  some  other  EPA 
approved  objective  performance 
stand.ird.  The  State  will  also  include 


appropriate  test  methods  in  the  permits 
and  submit  the  permits  to  EPA."  Id. 

On  August  9. 1983.  the  State  provided 
USEPA  copies  of  operating  permits  for 
Interlake  Inc..  and  Granite  City  Steel. 
Analyses  of  the  operating  permits 
received  indicates  that  the  State  has 
failed  to  implement  the  terms  of  the 
agreement  reached  with  USEPA, 
Specifically,  the  permits  submitted  fail 
to  contain  opacity  limits  or  other 
objective  limits  reflective  of  90  percent 
capture  of  fugitive  particulate  emissions. 

Because  the  State  has  failed  to 
implement  the  terms  of  the  agreement 
reached  with  USEPA.  todays 
rulemaking  announces  a  revised 
proposed  action.  USEPA  proposes  to 
dis.ipprove  the  incorporation  of  Rule 
203(dJ(5)(B)(iii)  into  the  Illinois  TSP  SIP. 

Public  comment  is  invited  on  the 
proposed  SIP  revision  and  on  USEPA's 
proposed  rulemaking  action.  Comment 
is  also  invited  on  what  effect,  if  any,  the 
disapproval  of  this  revision  would  have 
on  the  overall  approval  status  of  the  TSP 
SIP  and  the  continuation  of  the 
construction  ban  under  section 
1 10(a)(2)(i)  of  the  Act,  Comments 
received  by  the  date  listed  above  will  be 
considered  in  the  development  of 
USEPA's  final  rule. 

Under  5  U.S.C.  section  605(b),  USEPA 
has  determined  that  this  proposed 
action,  if  finally  disapproved,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Only  three  steelmaking  facilities  are 
affected  by  this  action.  None  could  be 
considered  a  small  entity. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review.  Any 
comments  from  OMB  to  USEPA.  and 
any  USEPA  response,  are  available  for 
public  inspection  at  the  USEPA  Region 
V  office  listed  above,  j 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides,  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sec.  no.  172and301(a)of  the  Clean  Air  Act, 
as  amended  (42  U.S.C.  74?0,  7502.  and 
7601(a)) 
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Dated:  December  26.  1984. 
Valdas  V.  Adamkus. 

Regional  A  dministrator. 

|FR  Doc.  85-7202  Filed  3-26-65;  8:45  amj 

BILLING  CODE  e5«0-«HM 


40  CFR  Part  81 

IR-5-FRL-2805-4) 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 


summary:  Indiana  requested  USEPA  to 
change  the  Total  Suspended  Particulate 
(TSP)  designation  for  a  portion  of 
Dearborn  County  (Lawrenceburg 
Township)  to  full  attainment  for  TSP. 
USEPA's  analysis  of  the  data  submitted 
shows  that  the  area  has  attained  the 
primary,  but  not  the  secondary.  TSP 
standards.  Therefore.  USEPA  proposes 
to  disapprove  the  redesignation  request 
of  Dearborn  County  to  full  attainment 
for  TSP.  However,  if  the  State  requests 
during  the  public  comment  period  to 
redesignate  Lawrenceburg  Township  to 
secondary  nonattainment,  then  USEPA 
intends  to  approve  this  modified 
redesignation  request. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  May  28,  1985. 

ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  S.  Dearborn  Street. 
Chicago.  Illinois  60604 
Indiana  Air  Pollution  Control  Division, 
Indiana  State  Board  of  Health,  1330 
West  Michigan  Street,  Indianapolis, 
Indiana  46206 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (please  submit 
an  original  and  five  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency.  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Tenner.  (312]  886-6036. 
SUPPLEMENTARY  INFORMATION:  Under 
section  1071d)  of  the  Clean  Air  Act  (Act) 
the  Administrator  of  USEPA  has 
promulgated  the  NAAQS  attainment 
status  for  each  area  of  every  State.  See 
40  CFR  Part  81.  These  area  designations 
may  be  revised  upon  the  request  of  a 
State  whenever  the  data  warrant  a 
revision. 

The  primary  TSP  NAAQS  is  violated 
when,  in  a  year,  either:  (1)  The 
geometric  mean  value  of  TSP 
concentrations  exceeds  75  micrograms 
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per  cubic  meter  of  air  (75  Mg/m')  (the 
annual  primary  standard),  or  (2)  the 
maximum  24-hour  concentration  of  TSP 
exceeds  260  fig/m'  more  than  once  (the 
24-hour  standard).  The  secondary  TSP  is 
violated  when,  in  a  year,  the  maximum 
24-hour  concentration  exceeds  150 
;^g/m^  more  than  once. 

In  Dearborn  County,  Indiana, 
Lawrenceburg  Township  is  designated 
nonattainment  for  the  primary  TSP 
standards,  while  the  remainder  of  the 
County  is  designated  attainment.  On 
April  14,  1983,  the  State  of  Indiana 
requested  that  USEPA  revise  the  TSP 
designation  for  all  of  Dearborn  County, 
Indiana,  to  attainment.  Indiana's 
redesignation  request  was  reviewed 
with  respect  to  USEPA's  redesignation 
policy,  as  summarized  in  the 
memoranda  "Section  107  Designation 
Policy  Summary,"  April  21, 1983.  and 
"Section  107  Questions  and  Answers," 
December  23,  1983. 

In  summary,  all  available  information 
relative  to  the  attainment  status  of  the 
area  should  be  reviewed.  These  data 
should  include  either  (1)  the  most  recent 
eight  consecutive  quarters  of  quality 
assured,  representative  ambient  air 
quality  data,  plus  evidence  of  an 
implemented  control  strategy  or  (2)  the 
most  recent  four  quarters  of  quality 
assured  representative  ambient  air 
quality  data  and  a  reference  modeling 
analysis  showing  the  basic  SIP  control 
strategy  is  sound  and  that  actual, 
enforceable  emission  reductions  are 
responsible  for  the  recent  air  quality 
improvement.  Supplementary 
information,  including  the  available  air 
quality  modeling,  emission  data,  and 
other  relevant  information,  should  be 
used  to  determine  if  the  monitoring  data 
accurately  characterize  the  worst-case 
air  quality  in  the  area.  Information 
submitted  to  support  attainment 
redesignations  must  adequately  and 
accurately  reflect  maximum  and  long- 
term  operating  rates  and  the  effect  of 
applicable  economic  conditions  on 
emissions. 

On  September  2.  1983,  USEPA  notified 
the  State  of  Indiana  that  its 
redesignation  request  was  not 
approvable  due  to  a  lack  of  technical 
support.  On  February  16, 1984, \he  State 
submitted  a  revised  redesignation 
request  and  additional  technical 
support.  Additional  technical 
information  was  submitted  on  April  13. 
1984;  May  16.  1984:  August  31,  1984:  and 
September  20,  1984. 

In  its  February  16, 1984.  submittal, 
Indiana  included  ambient  air  quality 
data  collected  at  one  TSP  monitor  in 
Dearborn  County,  Indiana,  during  the 
period  1981-1984,  and  a  dispersion 
modeling  analysis.  (TSP  data  from 


another  site  in  the  County  were  also 
considered  by  USEPA.)  Although  the 
most  recent  2  years  of  data  show  no 
violations,  it  is  worth  noting  that  this 
period  coincides  with  the  shift  from 
daily  to  once-in-6-day  sampling  For 
example,  at  the  Lawrenceburg  monitor, 
there  were  nine  exceedances  in  1981 
through  the  end  of  September  when 
daily  sampling  was  done,  while  there 
have  been  no  exceedances  since 
November  1981  when  sampling  was 
done  only  every  sixth  day.* 

In  its  February  16, 1984,  submittal, 
Indiana  also  included  a  revised 
Climatological  Dispersion  Modeling 
(CDM)  analysis  of  Dearborn  County. 
This  modeling  used  more  current  and 
representative  meterological  data,  an 
updated  and  more  complete  area  source 
inventory,  and  a  greater  receptor 
resolution  relative  to  the  data  originally 
submitted.  On  August  31.  1984,  the  State 
submitted  revised  modeling  reflecting  all 
sources  operating  at  SIP  allowable 
emissions. 

The  stack  height  changes  in  Dearborn 
County  for  the  Tanners  Creek  power 
plant,  as  they  relate  to  TSP.  are 
consistent  with  the  Agency's  November 
9,  1984,  proposed  stack  height 
regulations  (49  FR  44878):  and,  therefore, 
credit  for  these  changes  is  taken  in  the 
modeling.  Even  so,  the  State's  modeling 
indicates  that  the  secondary  24-hour 
TSP  standard  is  not  being  attained  in 
Lawrenceburg  Township.  Although  no 
monitored  violations  have  been 
measured  during  the  last  2  years,  no 
valid  reasons  could  be  cited  for  the 
recent  lower  TSP  concentrations.  This 
leads  USEPA  to  question  whether  TSP 
levels,  less  than  the  NAAQS.  will 
continue  to  be  measured  and  whether 
the  apparent  improvement  in  TSP  levels 
at  this  monitor  is  due  to  the  switch  in 
sampling  frquency,  rather  than  actual, 
enforceable  control  measures.  Further 
discussion  may  be  found  in  the  technical 
support  document  which  is  available  at 
USEPA's  Region  V  office. 

For  these  reasons.  USEPA  proposes  to 
disapprove  the  redesignation  request  for 
Lawrenceburg  Township  in  Dearborn 
County  to  full  attainment  for  TSP. 
However,  if  the  State  requests  during 
the  public  comment  period  that  USEPA 
redesignate  Lawrenceburg  Township 
from  primary  nonattainment  to 
secondary  nonattainment  based  on 
USEPA's  analyses  referenced  above, 
USEPA  proposes  to  approve  this 
modified  redesignation  request.  If  the 
State  does  not  request  redesignation  of 
Lawrenceburg  Township  to  secondary 
nonattainment.  then  USEPA  is  proposing 


'  USEPA  regulations  at  40  CFR  Pari  58  require  at 
least  one  24-hour  sample  every  6  days. 


that  it  remain  designated  primary 
nonattainment. 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  redesignation.  Written 
comments  received  by  the  dale  specified 
above  will  be  considered  in  determining 
whether  USEPA  will  app.'-ove  the 
redesignation.  After  review  of  all 
comments  submitted,  the  Administrator 
of  USEPA  will  publish  in  the  Federal 
Register  the  Agency  s  final  action  on  the 
redesignation. 

Under  5  U.S.C.  section  605(b),  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  redesignations  from  the 
requirements  of  section  3  of  Executive 
Order  12291 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  Parks. 
Wilderness  areas. 

(Sec.  107(d)  of  the  Act.  as  amended  (42  U.S.C. 

7407)) 

Daled;  February  21.  19B5 
V'aldas  V.  Adamkus. 

Regional  Administrator. 

|KR  Doc  85--205  Filed  3-26-B5;  8:45  am| 
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40  CFR  Part  153 
IOPP-250061A;  FRL-2800-71 

Pesticide  Programs;  Statements  of 
Policies  and  Interpretations; 
Notification  to  the  Secretary  of 
Agriculture  of  a  Final  Regulation  on 
Automatic  Requirements  for 
Registrant  Submission  of  Risk/Benefit 
and  Exposure  Data;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  to  the  Secretary  of 
Agriculture. 

summary:  Notice  is  given  that  the 
Adm.inistrator  of  EP.A  has  forwarded  to 
the  Secretary  of  the  U.S.  Department  of 
Agriculture  a  final  interpretive  rule  and 
statement  of  policy.  The  rule  issued 
under  the  Federal  Insecticide.  Fungicide. 
and  Rodenticide  Act  (FIFRA),  sets  forth 
the  Agency's  interpretation  of  what 
information  FIFRA  section  6(a)(2) 
requires  to  be  reported  to  EPA.  The  rule 
also  amends  and  codifies  a  statement  of 
EPA  enforcement  policy  regarding 
which  failures  to  report  information,  or 
delays  in  reporting,  will  be  regarded  by 
EPA  as  actionable  violations  This 
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action  is  required  by  section  25(a)(2)(B) 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenlicide  Act  (FIFRA).  as 
amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Alexander.  Registration  Division 
(TS-767C).  OfHce  of  Pesticide 
ftograms.  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  1114C.  C:M«2.  1921  Jefferson 
Davis  Highway.  Arlington,  VA,  (703- 
5o7-0592). 
SUPPLEMENTARY  INFORMATION:  Section 
25(a)(2i.B)  of  FIFRA  provides  that  the 
AdminiNti.iior  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  final  regulation  at  least  30  days 
pi  lor  to  signing  it  for  publication  in  the 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  the  final 
regulation  within  15  days  after  receiving 
it,  the  Administrator  shall  issue  for 
publication  m  the  Federal  Register,  with 
the  final  regulation,  the  comments  of  the 
Secretary,  if  requested  by  the  Secretary, 
and  the  response  of  the  Administrator 
concerning  the  Secretary's  comments.  If 
the  Secretary  does  not  comment  in 
writing  within  15  days  after  receiving 
the  final  regulation,  the  Administrator 
may  sign  the  regulation  for  publication 
in  the  Federal  Refister  anytime  after  the 
15-day  period. 

Notice  of  this  action  inadvertently 
published  in  the  Federal  Register  of , 
January  9.  1985  (50  FR  1070),  before  the 
regulation  was  forwarded  to  the 
Secretary  of  Agriculture.  Today's  notice 
corrects  the  timing  of  that  action. 

As  required  by  FIFRA  section  25(a)(3), 
a  copy  of  this  final  regulation  has  been 
forwarded  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate. 

(Sec.  25.  Pub.  L.  92-516.  86  Stat.  9-3  as 
amended;  (7  U.S  C.  136  et  seq  )) 

Dated:  March  6.  1985. 
Steven  Schatzow, 

Director.  0'f:ce  of  Pesticide  Programs. 
[FR  Doc.  85-6705  Filed  3-26-85:  8:45  am) 

BILUNQ  COOe  6S40-S0-W 


40  CFR  Part  721 
IOPTS-50524;  FRL-2737-1] 

Toxic  Substances;  Certain  Acrylate 
and  Methacrylate  Chemicals;  Proposed 
Determination  of  Significant  New  Uses 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  che.mical  substances 
which  were  the  subject  of 
premanufdcture  notices  (PMN's)  P-fi4- 
176.  P^84-180.  P-84-1B1.  P-84-182.  P-84- 
183,  and  P-84-184  and  a  TSCA  section 
5(e)  consent  order  issued  by  EPA.  The 
Agency  believes  that  the  substances 
may  be  hazardous  and  that  their 
uncontrolled  manufacture,  import, 
processing,  distribution  in  commerce, 
use,  or  disposal  may  result  in  significant 
human  or  environmental  exposure. 
DATE:  Written  comments  should  be 
submitted  by  May  28,  1985. 
ADDRESSES:  Since  some  comments  are 
expected  to  contain  confidential 
business  information,  all  comments 
should  be  sent  in  triplicate  to:  Document 
Control  Officer  (TS-793).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-209.  401  M  St..  SW.. 
Washington,  DC.  20-ieo. 

Comments  should  include  the  docket 
control  number  OPTS- 50524.  Non- 
confidential versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  holidays,  in  Rm.  E-107 
at  the  address  given  above.  For  further 
information  regarding  the  submission  of 
comments  containing  confidential 
business  information,  see  Unit  XII  of 
this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-543.  401  M  St.. 
SW..  Washington.  D.C.  20460.  Toll  Free: 
(800-424-9065).  In  Washington.  D.C:  202 
(554-1404).  Outside  the  USA;  (Operator- 
202-554-1404). 

SUPPLEMENTARY  INFORMATION:  OMB 

control  number  2070-0012. 

I.  Authority 

Section  5(a)(2)  of  TSCA  authorizes 
EPA  to  determine  that  a  use  of  a 
chemical  substance  is  a  "significant  new 
use."  EPA  must  make  this  determination 
by  rule,  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2).  Once  a  use  is  determined  to  be  a 
significant  new  use,  persons  must,  under 
section  5(a)(1)(B).  submit  a  notice  to 
EPA  at  least  90  days  before  they 
manufacture,  import,  or  process  the 
substance  for  that  use.  Such  a  notice  is 
subject  to  the  same  requirements  and 
procedures  as  a  PMN  submitted  under 
section  5(a)(1)(A)  of  TSCA  which  are 
interpreted  at  40  CFR  Part  720  published 
in  the  Federal  Register  of  Mav  13,  1983 
(48  FR  21722).  In  particular,  these 


include  the  information  submission 
requirements  of  section  5(b)  and  (d)(1), 
certain  exemptions  authorized  by 
section  5(h),  and  the  regulatory 
authorities  of  section  5(e)  and  (f]-  If  EP.^ 
does  not  take  regulatory  action  under 
section  5,  6,  or  7  to  cont.'t)!  activities  on 
which  it  has  received  a  SNUR  notice, 
section  5(g)  requires  the  Agency  to 
explain  in  the  Federal  Register  its 
reasons  for  not  taking  action. 

Substances  covered  by  proposed  or 
final  S.NURs  are  subject  to  the  export 
reporting  requirements  of  TSCA  section 
12(b).  EPA  regulations  interpreting 
section  12(b)  requirements  appear  at  40 
CFR  Part  707.  Substances  subject  to 
final  SNURs  are  subject  to  TSCA 
section  13  import  certification 
requirements  at  19  CFR  12.118  th.-ough 
12.127  and  127.28  published  in  the 
Federal  Register  of  August  1,  1983  (48  FR 
34734).  The  EP.A  policy  in  support  of 
these  requirements  appears  at  40  CFR 
Part  707  published  in  the  Federal 
Register  of  December  13.  1983  (48  FR 
55462). 

II.  Applicability  of  General  Provisions 

EPA  promulgated  general  provisions 
applicable  to  SNURs  under  40  CFR  Part 
721,  Subpart  A,  published  in  the  Federal 
Register  of  September  5.  1984  (49  FR 
35011).  EPA  is  proposing  thut  these 
general  provisions  apply  to  this  SNUR 
without  change  except  as  discussed  in 
this  preamble  and  in  §  721.65.  Interested 
persons  should  refer  to  that  document 
for  a  detailed  discussion  of  the  general 
provisions. 

III.  Summary  of  This  Proposed  Rule 

The  chemical  substances  subject  to 
this  proposed  rule  are  identified 
generically  as  alkanetriol 
dimethacryiate.  substituted; 
polyalkylene  glycol  mono-methacrylafe. 
substituted;  polyalkyl  alkane  diol  mono- 
acrylate.  substituted;  alkanetriol 
polyalkylene  glycol  ester  acrylate. 
substituted;  alkylene  glycol  mono- 
methacrylate,  substituted;  and 
polyalkyh-alkanediol  mono- 
methacrylate,  substituted.  They  were 
the  subject  of  PMNs  P-84-176,  P-84-180, 
P-84-181,  P-84-182,  P-84-183,  and  P-84- 
184,  respectively.  EPA  is  proposing  to 
designate  the  following  as  significant 
new  uses  of  the  substances: 

A.  Any  use  other  than  as  a  component 
in  industrial  coatings 

B.  Any  spray  application  or  any  other 
application  process. 

that  generates  an  aerosol  or  mist  unless 
one  of  the  two  following  conditions  is 
met: 

1.  Aerosols  or  mists  are  controlled  by 
local  exhaust  ventilation,  enclosure,  or 
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similar  engineering  approach  to  capture 
the  substances  at  or  near  the  source  and 
prevent  their  diffusion  into  the  breathing 
zone  of  the  worker. 

2.  Workers  potentially  exposed  to  the 
aerosol  or  mist  are  required  to  wear  a 
National  Institute  for  Occupational 
Safety  and  Health  approved,  category 
21c,  high  efficiency  filter  respirator 
excluding  single-use  or  disposable  types 
in  accordance  with  30  CFR  11.150: 
category  23c  respirator  equipped  with 
combination  cartridges  and  approved 
for  paints,  enamels,  and  lacquers;  or 
category  19c  air-supplied  respirator. 
(Choice  of  a  respirator  will  depend  on 
availability,  personal  preference,  and/or 
suitability  given  concurrent  exposure  to 
other  airborne  materials.)  Use  of  the 
selected  respirator  is  in  accordance  with 
29  CFR  1910.134  and  30  CFR  Part  11. 

C.  Any  method  of  disposal,  other  than 
by  incineration  or  landfilling  which 
meets  all  applicable  local.  State,  and 
Federal  regulations. 

D.  Any  release  of  P-M-180,  P-84-181, 
P-84-182,  or  P-84-T84  into  navigable 
waters.  (EPA  has  proposed  a  definition 
of  navigable  waters  in  the  proposed 
SNUR  on  P-84-27  which  was  published 
in  the  Federal  Register  of  December  24, 
1984  (49  FR  49868)  ) 

E.  Manufacturing,  processing,  or 
distribution  in  commerce  without 
establishing  a  program  to  accomplish 
the  following.  During  all  stages  of 
manufacture,  processing,  use,  or  cleanup 
operations  involving  P-84-176.  P-84-180. 
P-84-181.  P-84-1H2,  P-e4-183,  or  P-84- 
184,  any  person  who  is  employed  by  or 
under  the  control  of  the  manufacturer  or 
processor  and  involved  in.  or  in  the 
immediate  area  of,  any  operation  where 
dermal  contact  with  the  substance  may 
occur  must  wear: 

1.  Gloves  which  are  determined  to  be 
impervious  to  the  substance  under  the 
conditions  of  exposure,  including  the 
duration  of  exposure.  This 
determination  must  be  made  either  by 
testing  the  gloves  under  the  conditions 
of  exposure  or  by  evaluating  the 
specifications  provided  by  the 
manufacturer  of  the  gloves.  Testing  or 
evaluation  of  manufacturer's 
specifications  shall  include 
consideration  of  permeability, 
penetration,  and  potential  chemical  and 
mechnical  degradation  by  the  substance 
and  associated  chemical  substances; 

2.  Chemical  safety  goggles  or 
equivalent  eye  protection  as  part  of  a 
respirator;  and 

3.  Clothing  which  covers  any  other 
exposed  areas  of  the  arms,  legs,  and 
torso. 

F.  Failure  to  inform  persons  required 
to  wear  protective  clothing  and/or 


respirators  of  the  health  concerns  which 
may  be  presented  by  the  substances. 

G.  Failure  to  label  packages 
containing  P-84-176,  P-84-180.  P-84-181. 
P-84-182.  P-84-1B3,  or  P-64-184  or 
formulations  containing  the  substances 
according  to  the  terms  specified  in  the 
proposed  rule. 

H.  Failure  to  include  a  material  safety 
data  sheet  (MSDS)  to  accompany  the 
distribution  in  commerce  of  any  of  the 
substances  which  contains  the  language 
and  requirements  specified  in  \he 
proposed  rule. 

Specific  recordkeeping  requirements 
in  addition  to  those  listed  in  §  721.17  are 
described  in  Unit  VII  below. 

IV.  Background 

On  October  26, 1983,  EPA  received  a 
PMN  which  the  Agency  designated  as 
P-84-176.  On  October  27, 1983,  the 
Agency  received  PMNs  that  were 
designated  P-84-180,  P-84-181,  P-64- 
182,  P-84-183,  and  P-e4-184.  EPA 
announced  receipt  of  all  these  PM.\s  in 
the  Federal  Register  of  November  4, 1983 
(48  FR  50944).  The  notice  submitter 
stated  that  the  substances  will  be  used 
as  components  in  industrial  coatings. 

The  notice  submitter  claimed  the 
following  as  confidential  business 
information  (CBI):  Specific  chemical 
identities,  impurities,  and  process  data. 
Under  section  14(a)(4)  of  TSCA,  the 
Agency  may  disclose  CDl  relevant  in 
any  proceeding.  "|D)isclosure  in  such  a 
proceeding  shall  be  made  in  such 
manner  as  to  preserve  confidentiality  to 
the  extent  practicable  without  impairing 
the  proceeding.  "  EPA  is  not  convinced 
that  this  rulemaking  will  be  so  impaired 
by  these  claims  as  to  justify  disclosure 
of  CBI.  Therefore.  EPA  has  decided  not 
to  disclose  any  of  the  CBI  at  this  time. 
The  Agency  specifically  requests 
comment  on  this  approach  for  this 
SNUR  rulemaking.  For  purpos«>s  of 
clarity,  these  substances  will  be  referred 
to  by  their  generic  names  and  PMN 
numbers. 

Based  upon  results  obtained  from 
bioassays  on  structurally  similar 
substances,  the  Agency  believes  that  all 
six  of  the  substances  m.ay  cause  cancer. 
Also,  data  on  these  structural  analogues 
indicate  that  the  substances  can  be 
absorbed  by  passing  through  the  skin, 
gastrointestinal  tract,  and  lungs  into  the 
body.  During  re\iew  of  ihe  PMNs.  the 
Agency  concluded  that  the  uncontrolled 
manufacture,  import,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  may  present 
an  unreasonable  risk  of  injury  to  human 
health.  Therefore.  EPA  regulated  the 
substances  under  section  5(e)  of  TSCA 
pending  the  development  of  information 


sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects. 

EPA  concluded  that  use  of  appropriate 
protective  equipment  and  certain  other 
controls  will  protect  persons  exposed  to 
the  substances  from  any  unreasonable 
risk.  The  Agency  negotiated  a  section 
5(e)  consent  order  with  the  notice 
submitter  which  requ;res  worker 
protective  equipment,  prohibition  of 
spray  application,  use  only  as 
components  in  industrial  coatings, 
disposal  as  specified  in  the  PMNs, 
labeling.  MSDSs.  processor  notification, 
and  recordkeeping  until  data  are 
available  to  more  accurately  determine 
the  risks  associated  with  the  substances 
The  order  became  effective  June  8. 1984. 

By  issuing  a  section  5(e)  consent  order 
which  allows  controlled  commercial 
manufacture,  import  p/ocessing, 
distribution  m  commerce,  use.  and 
disposal  of  the  substances,  EPA  has 
taken  a  regulatorv'  approach  which  is 
appreciably  less  burdensome  than  an 
order  prohibiting  manufacture  of  the 
substances  until  additional  data  are 
submitted.  At  the  same  time,  such  an 
approach  protects  human  health  by 
requiring  precautionary  controls  pending 
the  development  of  the  ddta  needed  for 
a  more  fully  reasoned  evaluation  of  the 
risks  associated  with  the  substances. 

Section  5(e)  orders  apply  only  to  the 
notice  submitter,  \Vhen  the  notice 
submitter  commences  commercial 
manufacture  or  import  of  the  substances 
and  submits  a  notice  of  commencement 
of  manufacture  or  import  to  EPA.  the 
Agency  will  add  the  substances  to  the 
TSCA  Chemical  Substance  Inventorj'. 
When  a  substance  is  listed  on  the 
Inventory,  other  persons  may 
manufacture  or  process  the  substance 
without  controls.  Therefore.  EPA  is 
proposing  to  designate  the  following  as 
significant  new  uses  so  the  Agency  can 
review  these  uses  before  they  occur  (1) 
Use  of  the  substances  as  components  m 
industrial  coatings  without  specified 
controls;  (2)  use  other  than  as 
components  in  industrial  coatings;  (3) 
spray  application  or  any  other 
application  process  that  generates  an 
aerosol  or  mist  unless  one  of  two  worker 
protection  measures  is  met;  (4)  not 
providing  certain  information  to  persons 
who  are  exposed  either  by  dermal 
contact  or  inhalation;  (5)  not  including 
an  MSDS  to  accompany  distribution  in 
commerce;  (6)  failure  to  adequately 
label  containers.  (7)  any  method  of 
disposal  other  than  by  incmeration  or 
landfill,  and  (8)  release  of  P-84-180,  P- 
84-181.  P-84-182,  or  P-84-184  mto 
navigable  waters. 

The  reporting  requirements  of  this 
proposed  SNUR  differ  from  the  terms  of 
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the  section  5(e)  consent  order  in  two 
ways.  First,  release  of  P-84-180,  P-84- 
181.  P-84-182,  or  P-84-184  into 
navigable  waters  would  be  a  significant 
new  use.  The  consent  order  contained 
no  provision  with  respect  to  such 
release  of  these  four  substances.  The 
Agency  did  not  address  release  into 
navigable  waters  in  the  section  5(e) 
order  because  the  PMN  submitter 
indicated  that  no  releases  to  water 
would  result  from  the  use  described  in 
the  PMNs.  The  Agency  is  proposing, 
however,  that  the  SNUR  address  such 
releases  because  EPA  is  concerned  that 
the  substances  may  be  toxic  to  fish  and 
that  other  uses  may  involve  release  into 
navigable  waters. 

Second,  the  SNUR  includes  a  trigger 
requiring  reporting  before  any  spray  or 
non-spray  application  that  generates  an 
aerosol  or  mist  unless  one  of  two 
specific  worker  protection  measures  is 
met.  The  consent  order  prohibited  spray 
application,  but  did  not  address  non- 
spray  modes  of  application  that  could 
generate  aerosol  or  mist.  In  the  consent 
order,  EPA  prohibited  spray  application 
because  the  Agency  is  concerned  about 
uses  which  could  result  in  inhalation  of 
significant  amounts  of  the  substances. 
The  Agency  believes  that  the  reporting 
trigger  in  the  proposed  SNUR  is 
preferable  because  certain  spray 
applications  (e.g..  fully  enclosed 
systems)  would  not  be  reported  because 
the  conditions  are  not  likely  to  be 
hazardous:  however,  some  non-spray 
activities  (e.g.,  high  speed  rollers 
without  enclosure)  that  may  lead  to 
significant  levels  of  inhalation  exposure 
would  be  subject  to  significant  new  use 
reporting  and  EPA  review. 

Through  a  SNUR,  the  Agency  would 
ensure  that  all  manufacturers,  importers, 
and  processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxicity 
information  on  the  substances;  if 
necessary,  action  can  then  be  taken  to 
ensure  that  persons  and  the 
environment  will  not  be  exposed  to 
levels  of  the  substances  that  are 
potentially  hazardous. 

V.  Determination  of  Proposed 
Signiricant  New  Uses 

To  determine  what  would  constitute 
significant  new  uses  of  these  chemical 
substances.  EPA  considered  relevant 
information  about  the  toxicity  of  the 
substances  and  potential  exposures  and 
releases  associated  with  possible  uses 
(such  as  uses  other  than  those  allowed 
under  the  section  5(e)  order),  and  the 
four  factors  listed  in  section  5(a)(2)  of 
TSCA.  In  particular,  EPA  considered  the 
extent  to  which  potential  uses  might 


change  the  magnitude  and  duration  of 
exposure  of  humans  and  the 
environment  to  P-84-176,  P-84-180,  P- 
84-181.  P-84-182.  P-84-183.  and  P-84- 
184.  Based  on  these  considerations.  EPA 
proposes  to  define  the  significant  new 
uses  of  the  substances  as  set  forth  in 
Unit  III  of  this  preamble. 

EPA  has  already  determined  in  the 
section  5(e)  order  that  unrestricted 
manufacture,  import,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  may  present 
an  unreasonable  risk.  While  such  a 
finding  is  not  necessary  to  promulgate  a 
SNUR,  it  strongly  supports  a 
determination  that  the  uses  of  the 
substances  would  be  significant. 

VI.  Alternatives 

EPA  considered  regulatory 
alternatives  to  a  SNUR  to  ensure 
protection  of  human  health  and  the 
environment. 

1.  One  alternative  would  be  to 
promulgate  a  section  8(a)  reporting  rule 
for  the  substances.  Under  such  a  rule. 
EPA  could  require  any  person  to  report 
to  EPA  before  manufacturing,  importing, 
or  processing  the  substances:  (1)  As 
components  in  industrial  coatings 
without  specified  controls;  (2)  for  use 
other  than  as  components  in  industrial 
coatings;  (3)  for  spray  application  or 
other  application  processes  that 
generate  an  aerosol  or  mist  unless 
certain  worker  protective  measures  are 
taken;  (4)  with  release  into  navigable 
waters  (P-84-180,  P^84-181,  P-84-182. 
and  P-84-184  only);  (5)  without 
providing  certain  information  to  persons 
who  are  exposed  either  by  dermal 
contact  or  inhalation;  (6)  without 
including  an  MSDS  to  accompany 
distribution  in  commerce;  (7)  with 
disposal  other  than  by  incineration  or 
landfill;  and  (8)  without  adequately 
labeling  containers.  Because  the 
substances  are  subject  to  a  section  5(e) 
order,  the  normal  small  business 
exemption  of  section  a(a)  would  not 
apply- 
However,  the  use  of  section  8(a) 
rather  than  section  5(a)  SNUR  authority 
has  drawbacks  in  this  particular 
instance.  If  EPA  received  a  report  under 
section  8(a)  indicating  that  a  person 
intended  to  manufacture  or  import  the 
substances  for  any  of  the  uses  described 
as  significant  new  uses  in  the  proposed 
rule,  the  Agency  could  not  take 
immediate  action  under  section  5(e).  as 
it  can  under  a  SNUR,  and  therefore 
would  not  be  able  to  regulate  the 
substances  pending  development  of 
information.  Rather,  in  a  situation  such 
as  this,  EPA  would  have  to  consider 
regulating  the  substances  under  TSCA 


section  6  which  would  require  a 
separate  rulemaking  action. 

Moreover,  in  view  of  the  current  lack 
of  environmental  and  health  effects  data 
on  P-84-176.  P-84-18().  P-e4-181.  P-84- 
182.  P-84-183,  and  P-84-184,  EPA  first 
would  likely  have  to  obtain  test  data  on 
the  substances  under  section  4  of  TSCA 
to  support  an  action  under  section  6. 
This  approach  could  allow  unnecessary 
risk  to  human  health  and  the 
environment  during  the  time  needed  for 
data  development.  In  addition,  the 
original  submitter  would  be  at  a 
competitive  disadvantage  because  the 
section  5(e)  order  applies  only  to  that 
company.  It  is  not  EPA's  intent  in  the 
PMN  process  to  create  unfair 
marketplace  disruptions. 

2.  The  Agency  also  has  the  authority 
to  regulate  sustances  under  section  6  of 
TSCA.  However,  the  Agency  may 
regulate  under  section  6  only  if  there  is  a 
reasonable  basis  to  conclude  that  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a 
chemical  substance  or  mixture  "presents 
or  will  present"  an  unreasonable  risk  of 
injury  to  health  and  the  environment.  At 
this  time,  there  is  insufficient 
information  to  perform  a  reasoned 
evaluation  of  the  health  effects  of  P-84- 
176,  P-84-180,  P-84-181,  P-84-182,  P-84- 
183,  and  P-84-184  or  the  environmental 
effects  associated  with  P-84-180,  P-84- 
181.  P-84-182,  and  P-84-184.  Therefore, 
the  Agency  cannot  state  with  certainty 
that  the  substances  present  or  will 
present  an  unreasonable  risk.  In  this 
instance,  because  the  Agency  has  issued 
a  section  5(e)  order.  EPA  can  state  that 
the  substances  "may  present"  an 
unreasonable  risk  of  injury  to  health. 
However,  the  Agency  cannot  regulate 
the  substances  under  section  6  at  this 
time. 

3.  As  an  alternative  to  the  proposed 
employee  notification  and  training, 
labeling,  and  MSDS  provisions  of  this 
proposal,  the  Agency  will  be  proposing 
a  package  of  amendments  to  40  CFR 
Part  721  which  will  establish  criteria  for 
such  significant  new  uses.  These 
amendments  will  incorporate,  in  part, 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  Hazard 
Communication  Standard  (29  CFR 
1900.1200).  The  Agency  will  invite 
comment  on  the  amendment  package  at 
the  time  of  its  proposal. 

4.  The  Agency  is  also  considering 
proposing  the  creation  of  an  abbreviated 
review  for  persons  who  seek  to  employ 
alternative  exposure  or  release  controls 
or  alternative  protective  provisions. 
Under  this  approach,  for  example,  a 
significant  new  use  might  be  defined  as 
the  failure  to  establish  a  program 
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whereby  persons  who  may  be  exposed 
to  the  substances  subject  to  the 
proposed  §  721.65(a)(2)(A)  are  required 
to  wear  a  National  Institute  for 
Occupational  Safety  and  Health 
approved,  category  21c,  high  efficiency 
filter,  respirator,  excluding  single-use  or 
disposable  types,  or  other  protective 
equipment  which  provide  "at  least  the 
same  degree  of  protection."  Persons 
would  be  required  to  submit  a  request  to 
EPA  for  a  determination  of  equivalency 
prior  to  initiating  use  of  the  alternative 
controls.  The  Agency  will  be  proposing 
a  review  period  of  less  than  90  days.  If 
EPA  determines  that  the  protective 
provisions  are  equivalent,  significant 
new  use  reporting  will  not  be  required. 

VII.  Recordkeeping 

To  ensure  compliance  with  this 
proposed  rule  and  to  assist  enforcement 
efforts.  EPA  is  proposing,  under  its 
authority  in  sections  5  and  8(a)  of  TSCA, 
that  in  addition  to  the  requirements  in 
§  721.17.  the  following  records  be 
maintained  for  5  years  after  the  date  of 
their  creation,  by  persons  who 
manufacture,  import,  or  process  P-84- 
176.  P-64-180,P-84-181.  P-84-182,  P-a4- 
183,  and  P-84-184: 

A.  Any  determination  that  gloves  are 
imprevious  to  the  substances  as 
specified  in  unit  III.E.l.  above; 

B.  Names  used  for  the  substances  and 
the  dates  on  which  those  names  were  in 
use; 

C.  Names  of  persons  who  have  been 
informed  in  accordance  with  units  III.F. 
above,  the  means  by  which  they  were 
informed,  and  the  dates  they  were 
informed: 

D.  Dates  of  shipments  of  containers 
which  have  been  labeled  in  accordance 
with  unit  III.G.  above,  and  the  identities 
of  persons  to  whom  they  have  been 
shipped;  and 

E.  Copies  of  any  MSDSs  used. 
The  basis  for  the  Agency's 

recordkeeping  requirements  has  been 
set  forth  in  the  preambles  to  previously 
proposed  SNURs.  This  discussion  was 
incorported  into  the  proposed  SNUR  for 
P-83-370  and  can  be  found  in  the 
Federal  Register  of  January  13, 1984  (49 
PR  1753). 

VIII.  Exemptions  to  Reporting 
Requirements 

EPA  has  codified  general  exemption 
provisions  covering  SNUR  reporting 
under  §  721.19.  On  a  case-by-case  basis 
the  Agency  may  modify  these  provisions 
in  Subpart  B,  However,  in  this  case,  the 
Agency  is  proposing  that  §  721.19  apply 
in  its  entirety. 

EPA  issued  its  final  premanufacture 
notification  rules  under  40  CFR  Part  720 
published  in  the  Federal  Register  of  May 


13,  1983  (48  PR  21722).  including  §  720.36 
which  contained  detailed  rules  for  the 
section  5(h)(3)  exemption  for  chemical 
substances  manufactured  or  imported  in 
small  quantities  solely  for  research  and 
development.  On  September  13, 1983  (48 
PR  41132),  EPA  stayed  the  effectiveness 
of  §  720.36,  among  other  provisions  of 
the  PMN  rule,  pending  further 
rulemaking  to  revise  the  provisions. 
Revisions  of  §  720.36  and  other 
provisions  were  proposed  on  December 
27. 1964  (49  FR  50201]  Because  $  720.36 
was  not  in  effect  when  EPA  codified 
§  721.19.  the  agency  relied  on  the 
general  definition  of  "small  quantities 
solely  for  research  and  development"  in 
§  720".3(cc)  and  section  5(h)(3)  of  TSCA 
to  determine  whether  activities  qualify 
under  this  exemption.  Upon 
promulgation  of  a  revised  §  720  36.  EPA 
intends  to  amend  §  721.19  to  adopt  the 
provisions  of  the  revised  §  720.36. 

Section  721.19(g)  of  the  general  SNUR 
provisions  exempts  persons  from  SNUR 
reporting  when  they  manufacture  or 
process  the  substances  solely  for  export 
and  label  the  substances  m  accordance 
with  section  12(a)(1)(B)  of  TSCA.  While 
EPA  is  concerned  about  worker 
exposure  and  environmental  release 
during  manufacture  and  processing  of 
the  substances,  EPA  lacks  the  authority 
under  section  12(a)  of  TSCA  to  require 
reporting  of  such  manufacture  or 
processing  for  a  significant  new  use 
because  EPA  does  not  yet  have 
sufficient  information  to  make  the  "will 
present  an  unreasonable  risk"  finding 
necessary  to  regulate  a  substance 
manufactured  or  processed  solely  for 
export.  However,  such  persons  would  be 
required  to  notify  EPA  of  such  export 
under  section  12(b)  of  TSCA  (see  §  721.7 
of  the  general  SNUR  provisions).  Such 
notification  will  allow  EPA  to  monitor 
manufacturing  and  processing  activities 
which  are  not  subject  to  significant  new 
use  reporting.  The  term  "manufacture 
solely  for  export"  is  defined  in  the  PMN 
rule  (40  CFR  720.3(s)).  The  term  "process 
solely  for  export"  is  defined  in  §  721.3  of 
the  general  S.N'UR  provisions  in  a  similar 
fashion.  Thus  the  substances  would  be 
exempt  from  reporting  under  this  SNUR 
if  a  person  manufactures  (the  term 
"manufacture"  includes  import)  or 
processes  the  substances  solely  for 
export  from  the  U.S.  under  the  following 
restrictions:  (1)  there  is  no  use  of  the 
substances  in  the  U.S.;  (2)  processing  is 
restricted  to  sites  under  the  control  of 
the  manufacturer  or  processor, 
respectively;  and  (3)  distribution  in 
commerce  is  limited  to  purposes  of 
export.  If  a  person  manufactured  or 
processed  the  substances  both  for 
export  and  for  use  in  the  U.S.,  such 


manufacture  and  processing  would  be 
for  use  in  the  U.S. 

IX.  Applicability  of  Proposal  to  Uses 
Occurring  Before  Promulgation  of  Final 
Rule 

To  establish  a  significant  new  use 
rule,  the  Agency  must,  among  other 
things,  determine  that  the  use  is  not 
ongoing.  In  this  case,  the  chemical 
substances  in  question  have  just 
undergone  premanufacture  review. 
When  the  notice  submitter  begins  im.port 
or  manufacture  of  the  substances,  the 
submitter  will  send  EPA  a  notice  of 
commencement  of  manufacture  or 
import,  and  the  substances  will  be 
added  to  the  Inventory.  The  notice 
subm.itter  is  prohibiled  by  the  section 
5(e)  order  from  undertaking  most  of  the 
activities  which  the  Agency  is  proposing 
be  designated  as  significant  new  uses. 
Therefore,  at  this  time,  the  Agency  has 
concluded  that  these  uses  are  not 
ongoing.  However,  EPA  recognizes  that 
when  the  chemical  substances  subject  to 
this  S.NUR  are  added  to  the  Inventory. 
they  may  be  manufactured,  imported,  or 
processed  by  other  persons  for  a 
significant  new  use  as  defined  in  this 
proposal  before  promulgation  of  the 
rule. 

If.  after  publication  of  this  proposal, 
someone  were  to  undertake  the 
designated  significant  new  uses,  they 
could  argue  that  the  uses  are  not  "new" 
at  the  time  the  rule  is  promulgated,  and 
therefore  not  significant  new  uses.  EPA 
finds  thai  the  intent  of  section  5(a)(1)(B) 
is  best  served  by  determining  whether  a 
use  is  a  significant  new  use  as  of  the 
proposal  dale  of  the  S.NUR.  If  uses 
begun  during  the  proposal  period  were 
not  considered  to  be  significant  new 
uses,  it  would  be  almost  impossible  for 
the  Agency  to  establish  SNUR  notice 
requirements,  since  any  person  could 
defeat  the  SNUR  by  initiating  the 
proposed  significant  new  uses  before 
the  rule  becomes  final.  This  is  contrary^ 
to  the  general  intent  of  section  5(a1(l)(B). 

Thus,  if  the  substances  are 
manufactured,  imported,  or  processed 
between  proposal  and  promulgation  for 
a  proposed  significant  new  use.  the 
Agency  will  consider  such  use  to  be  a 
significant  new  use  if  it  is  retained  in  the 
final  rule.  EPA  recognizes  that  this 
interpretation  may  disrupt  commercial 
activities  of  persons  who  begin 
manufacture,  import,  or  processing  of 
the  substances  for  a  significant  new  use 
during  the  proposal  period.  However. 
this  proposal  constitutes  notice  of  that 
potential  disruption,  and  persons  who 
commence  a  proposed  significant  new 
use  do  80  at  their  own  risk. 
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The  Agency,  not  wishing  to 
unnecessarily  disrupt  the  commercial 
activities  of  persons  who  engage  in  a 
proposed  significant  new  use  prior  to 
promulgation  of  a  final  SNUR,  is 
considering  amending  40  CFR  721.19  to 
allow  for  advance  SNUR  compliance. 
The  proposed  mechanism  by  which 
persons  may  seek  an  advance 
compliance  exemption  from  SNUR 
notice  requirements  will  be  provided  in 
detail  in  a  forthcoming  package  of 
amendment  proposals.  It  is  anticipated 
that  these  proposals  will  be  published  in 
approximately  5  months.  The  Agency 
will  seek  comment  at  that  time. 

Because  the  identities  of  P-84-176.  P- 
84-180,  P-84-181,  P-84-182.  P-84-183, 
and  P-84-184  are  confidential,  any 
person  who  proposes  to  manufacture  or 
import  P-84-176,  P-84-180,  P-84-181.  P- 
84-182.  P-84-183.  and  P-84-184  is 
unlikely  to  know  that  the  substances  are 
on  the  Inventory  and.  therefore,  is  likely 
to  submit  a  bona  fide  request  under 
either  40  CFR  710.7(e)  or  720.25(b)  to 
determine  whether  the  substances  are 
on  the  Inventory.  If  EPA  determines  that 
the  person  has  a  bona  fide  intent  to 
manufacture  or  import  the  substances 
and  that  the  substances  the  person 
proposes  to  manufacture  or  import  are 
P-84-176,  P-84-180.  P-64-181.  P-84-182, 
P-B4-183.  and  P-84-184,  EPA  will  inform 
the  person  that  the  substances  are 
subject  to  this  proposal.  This  will  give 
the  person  adequate  notice  of  this 
proposal,  will  give  the  person  an 
adequate  chance  to  comment. 

X.  Test  Data  and  Other  Information 

EPA  recognizes  that  under  TSCA 
section  5,  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  notice.  Rather,  persons  are 
required  only  to  submit  lest  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them.  However,  in 
view  of  the  potential  health  and 
environmental  risks  that  may  be  posed 
by  a  significant  new  use  of  these 
substances,  a  more  reasoned  evaluation 
of  the  risks  posed  by  these  substances 
would  require  additional  data  on 
carcinogenicity.  These  data  might  be 
generated  by  2-year  rodent  bioassays  on 
ail  these  substances.  Fish,  daphnia.  and 
algal  acute  toxicity  tests  would  provide 
data  necessary  to  assess  the  aquatic 
ecotoxicity  concern  for  P-84-180.  P-84- 
181,  P-84-182,  and  P-84-184.  These 
studies  may  not  be  the  only  means  of 
addressing  the  potential  risks. 

EPA  encourages  potential  SNUR 
notice  submitters  to  test  the  substances 
for  these  concerns.  SNUR  notices 
submitted  for  significant  new  uses 
without  such  test  data  mav  increase  the 


likelihood  that  EPA  will  take  action 
under  section  5(e).  As  part  of  an 
optional  prenotice  consultation.  EPA 
will  discuss  the  test  data  it  believes 
necessary  to  evaluate  a  significant  new 
use  of  the  substances. 

Test  data  should  be  developed 
according  to  TSCA  good  laboratory 
practices  regulations  at  40  CFR  Part  792 
published  in  the  Federal  Register  of 
November  29, 1983  (48  FR  53923).  EPA 
encourages  persons  to  consult  with  (he 
Agency  before  selecting  a  protocol  for 
testing  the  substances.  EPA  urges  SNUR 
notice  submitters  to  provide  detailed 
information  on  human  exposure  that 
will  result  from  the  significant  new  use. 
In  addition,  EPA  urges  persons  to  submit 
information  on  potential  benefits  of  the 
substances  and  information  on  risks 
posed  by  the  substances  compared  to 
risks  posed  by  substitutes. 

XI.  Econonic  Analysis 

The  Agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  reporting 
requirements  for  these  substances.  This 
evaluation  is  summarized  below.  The 
Agency's  complete  economic  analysis  is 
available  in  the  public  file. 

A.  Costs 

The  only  direct  costs  that  will 
definitely  occur  as  a  result  of 
promulgation  of  this  SNUR  will  be  EPA's 
costs  of  issuing  and  enforcing  the  SNUR. 
It  is  estimated  that  the  Agency  costs  of 
issuing  the  SNUR  are  $43,600.  While 
enforcement  costs  will  also  be  incurred 
by  the  Agency,  they  cannot  be 
quantified  at  this  time. 

Subsequent  to  promulgation  of  the 
SNUR,  there  are  three  possible 
outcomes  for  firms  that  wish  to 
manufacture,  process,  or  use  the 
substances:  (1)  abide  by  the  provisions 
of  the  SNUR  (e.g.  use  the  substances 
only  as  components  in  industrial 
coatings,  attach  warning  labels,  etc), 
which  would  not  necessitate  the  filing  of 
a  SNUR  notice:  (2)  submit  a  SNUR 
notice  describing  the  intention  to 
manufacture,  process,  or  use  the 
substances  for  a  significant  new  use:  or, 
(3)  choose  not  to  manufacture,  process, 
or  use  the  substances.  The  costs  of  these 
outcomes  are  summarized  below. 


Outcome  1 

If  a  firm  complies  with  the  provisions 
of  the  SNUR.  it  will  not  have  to  submit  a 
SNUR  notice.  There  may  be  some  costs 
to  a  firm  of  not  triggering  the  SNUR.  e.g. 
if  a  firm  had  to  purchase  gloves  and 
goggles  specifically  to  comply  with  the 
rule.  The  costs  that  are  associated  with 
not  triggering  the  SNUR  revolve  around 
the  use  of  certain  protective  equipment. 


The  EPA  believes  that  these 
requirements  relate  to  good  industrial 
hygiene.  A  discussion  of  these  costs 
follows  below. 

Limiting  the  use  of  the  substances  to 
industrial  coatings  is  not  expected  to 
increase  costs  of  any  firm.  These 
substances  were  designed  to  be  used  in 
radiation-cured  coatings.  In  radiation- 
curing  operations,  the  coating  is  cured 
(hardened)  by  exposure  to  ultraviolet 
light  (UV)  or  electron  beam  (EB)  energy. 
Following  such  exposure,  the  coating  is 
cured  such  that  subsequent  exposure  to 
a  consumer  (of  e.g.  a  no-wax  tile  floor)  is 
nonexistent.  The  Agency  knows  of  no 
consumer  applications  of  radiation 
curing;  the  capital  costs  of  this 
technology  preclude  use  by  consumers. 
EPA  cannot,  however,  rule  out  future 
technological  developments  such  as 
hand  held  UV  sources  that  would  be 
purchased  by  consumers  to  dry 
adhesives  or  coatings.  The  Agency  also 
knows  that  acrylates  such  as  the  PMN 
substances  are  incorporated  into  non- 
radiation  cured  coalings  and  adhesives. 

The  costs  of  protective  equipment 
such  as  gloves,  goggles,  and  respirators 
varies  from  company  to  company.  Many 
firms  already  have  gloves  and 
respirators  on  hand  for  use  by 
employees  due  to  the  use  of  different 
coating  components  such  as  resins  and 
organic  solvents.  Even  where  radiation- 
curing  is  used,  organic  solvents  such  as 
glycol  ethers,  ketones  and  alcohols  are 
used  to  clean  machinery.  On  the  other 
hand,  some  firms  may  not  have 
protective  equipment  on  hand:  if  these 
firms  wanted  to  use  these  substances, 
they  would  have  to  purchase  equipment. 
There  are  many  different  kinds  of 
gloves,  and  a  few  different  kinds  of 
respirators.  Gloves  and  respirators  are 
chosen  on  the  basis  of  cost,  type  of 
chemical  exposure,  duration  of 
exposure,  etc. 

The  SNUR  would  require  that  workers 
wear  gloves,  chemical  goggles,  and 
respirators  (an  option  for  spray 
applications).  While  the  SNUR  would 
require  that  the  gloves  be  impervious  to 
the  substances,  it  does  not  specify  what 
kind  of  gloves  one  should  wear  (e.g., 
latex,  neoprene,  and  butyl  rubber.) 
These  gloves  range  in  price  from  around 
Sl/pair  to  S30/pair.  EPA  experience 
with  industry  concerning  acrylates 
indicates  that  neoprene  gloves  are  often 
worn,  because  the  exposures  are  not  of 
a  long  duration,  and  the  gloves  are  not 
overly  expensive.  Neoprene  gloves  are 
disposable  gloves  that  cost  $15-16/ 
dozen  (about  $1.25/pair).  Chemical 
goggles  cost  about  $4.75/pair,  and  are 
replaced  every  few  months.  For 
respirators,  EPA  assumes  use  of  a  half- 
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face  piece  type  respirator.  These 
respirators  currently  cost  $15.75  each. 
Replacement  filters  cost  $5.75/pair,  and 
paint  mist  prefilters  cost  $1.8l/pair. 

For  analytical  purposes,  the  Agency 
assumed  the  following;  a  worker  would 
be  exposed  to  the  substances  for  45 
days  a  year:  gloves  would  be  replaced 
daily;  goggles  would  be  replaced  once, 
filters  and  prefilters  would  be  changed 
on  a  weekly  basis;  and  the  respirator 
would  last  for  a  year. 

On  an  annual  basis,  these  costs  would 
total  about  $165  per  worker.  Assuming  a 
10-year  life  for  the  substances  and  a  10 
percent  discount  rate,  the  present  value 
of  the  $165  is  $1,115;  the  annualized  cost 
is  $182  per  worker. 

In  processing  and  use,  the  same 
workers  exposed  to  the  PMN  substances 
would  likely  be  exposed  to  other  resins 
(e.g.,  unregulated  acrylates)  and  perhaps 
solvents  (e.g.,  alcohols,  ketones,  and 
glycol  ethers)  used  in  cleanup 
operations.  Thus,  protection  against 
other  chemicals  will  occur,  and  will  help 
to  degrade  the  protective  equipment. 
Thus,  only  some  equipment  costs  can  be 
ascribed  to  the  SNUR  substances. 

The  SNUR  would  require  that  labels 
be  attached  to  products  containing  one 
or  more  of  the  substances.  Since  these 
new  products  are  not  commercialized, 
adding  a  warning  statement  will 
probably  not  be  a  cost  directly 
attributable  to  this  SNUR  (becuase 
labels  have  not  been  made  up  yet). 

If  an  entirely  new  label  has  to  be 
made,  the  initial  cost  of  the  labeling 
requirement  will  be  between  $135-1,500 
(which  is  the  development  cost  of  the 
label).  The  annualized  cost  of  labeling  is 
$80.  Other  labeling  costs  will  be  minimal 
(around  $0.02  per  label). 

The  SNUR  would  require  that  an 
MSDS  accompany  any  products 
containing  the  substances.  EPA 
estimates  that  it  costs  around  $20  to 
develop  an  MSDS. 

The  Agency  cannot  specify  exactly 
the  cost  of  complying  with  the  "any 
method  of  disposal  other  than  by 
incineration  or  landfill"  provision  of  the 
SNUR.  If  a  whole  drum  of  a  substance 
was  taken  to  a  landfill,  the  cost  might  be 
$60-75.  A  55-gallon  drum  holds  about 
450  pounds  of  a  substance. 

Outcome  2 

In  some  circumstances  it  would  be 
cost  effective  for  a  company  to  file  a 
SNUR  notice  with  data  which  shows 
that  its'  means  of  controlling  exposures 
could  mitigate  EPA's  concerns.  In  this 
case,  the  company  incurs  the  cost  of 
filing  a  SNUR  notice,  which  has  been 
estimated  at  $l,40O-$8,0O0  and  possibly 
the  costs  of  some  exposure  controls 
which  would  ordinarily  not  be  used 


without  the  existence  of  the  SNUR.  The 
submitter  may  also  incur  up  to  a  3.2 
percent  reduction  in  profits  due  to 
delays  in  manufacture  and  the  cost  of 
regulatory  follow-up,  if  any. 

Another  alternative  under  this 
outcome  would  be  a  firm  submitting  a 
SNUR  notice  with  the  results  of  a  2-year 
bioassay  on  one  or  more  of  the 
substances.  The  cost  of  one  2-year 
bioassay,  however,  is  in  the  $850,000 
range  per  substance.  Therefore.  EPA 
does  not  expect  this  alternative  to  occur. 

The  compnay  may  also  incur  the  cost 
of  controlling  releases  to  surface  waters. 
The  Agency  has  not  estimated  this 
potential  cost;  however,  it  may  be 
prohibitive  if  the  company  does  not 
already  have  the  necessary  facilities  in 
place. 

EPA  will  incur  enforcement  costs  once 
the  SNUR  has  been  promulgated. 

Outcome  3 

Some  companies  could  find  the  cost  of 
controlling  exposure  and  releases  too 
expensive  to  justify  production 
processing,  or  use.  Under  this  outcome, 
a  company  would  not  incur  any  direct 
costs  as  a  result  of  the  SNUR.  The 
company  and  society  could  then  lose 
benefits  that  would  have  been  derived 
from  the  manufacturing,  processing,  or 
use  of  the  substances.  However,  the 
original  PMN  submitter  intends  to 
produce  the  substances  under  the 
conditions  of  the  5(e)  consent  order 
which  generally  are  the  same 
enunciated  in  this  SNUR.  This  indicates 
that  some  uses  of  the  substances  will 
return  an  acceptable  profit. 

B.  Benefits 

The  Agency  has  not  attempted  to 
quantify  the  benefits  of  the  proposed 
SNUR.  In  general,  however,  benefits  will 
accure  if  the  proposed  action  leads  to 
the  identification  and.  if  necessary,  the 
control  of  unreasonable  risk  before 
significant  health  and  ecotoxicity  effects 
can  occur.  The  proposal  and 
promulgation  of  the  SNUR  provides 
these  benefits  of  reduced  health  and 
ecotoxity  risks  during  manufacture, 
processing  and  use  of  PMNs  P-84-176, 
P-64-180,  P-84-181,  P-M-182,  P-84-183, 
and  P-84-184.  The  use  of  personal 
protective  equipment  will  give  workers 
protection  against  a  number  of 
potentially  dangerous  associated 
chemicals,  in  addition  to  these 
substances. 

XII,  Confidential  Business  Information 

Any  person  who  submits  comments 
which  the  person  claims  as  CBI  must 
mark  the  comments  as  "confidential," 
"trade  secret,"  or  other  appropriate 
designation.  Any  comments  not  claimed 


as  confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  Part  2.  EPA 
requests  that  any  party  submitting 
confidential  comments  prepare  and 
submit  a  sanitized  version  of  the 
comments  which  EPA  can  place  in  the 
public  file. 

XIII.  Judicial  Review 

When  this  proposed  rule  is 
promulgated,  judicial  review  may  be 
available  under  section  19  of  TSCA  in 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  or  for 
the  circuit  in  which  the  person  seeking 
review  resides  or  has  its  principal  place 
of  business.  To  bring  greater  fairness  to 
"races  to  the  courthouse."  EPA  has 
promulgated  a  rule  (Februarv'  21,  1985; 
50  FR  7268)  establishing  the  time  and 
date  of  promulgation  of  most  Agency 
actions,  including  this  rule,  for  purposes 
of  judicial  review,  as  2  weeks  after  the 
date  of  publication  of  the  final  rule  in 
the  Federal  Register.  The  effective  date 
of  the  rule  will  be,  in  turn,  calculated 
from  the  promulgation  date. 

XIV.  Rulemaking  Record  • 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50524).  The  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposed  rule.  EPA  wiil 
supplement  the  record  with  additional 
information  as  it  is  received.  The  record 
now  includes  the  following: 

1.  The  PMNs  for  the  substances. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMNs. 

3.  The  section  5(ej  consent  order. 

4.  The  economic  analysis  of  the 
proposed  rule. 

5.  The  health  effects  toxicity  support 
document  for  the  section  5(e)  order. 

6.  The  environmental  effects  support 
document. 

The  Agency  will  accept  additional 
materials  for  inclusion  in  the  record  at 
any  time  between  this  proposal  and 
designation  of  the  complete  record. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  public  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays,  in  the  OTS  Public  Information 
Office,  Rm.  E-107,  401  M  St.,  SW., 
Washington,  D.C. 
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XV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
■  ma)or"  and  therefore  requires  a 
Rej:ulatory  Impact  Analysis.  EPA  has 
ucterinine  that  this  proposed  rule  is  not 
a  "n-.i|or  rule"  because  it  dues  not  have 
an  effect  on  the  economy  of  SlOO  million 
or  more,  and  will  not  have  a  significant 
effect  on  competition,  costs,  or  prices. 
While  there  is  no  precise  way  to 
calculate  the  annual  cost  of  this 
proposed  rule,  for  the  reasrins  discussed 
■n  I'nit  XI  of  this  preamble.  EPA 
t/t^lieves  that  the  cost  will  be  low.  In 
addition,  because  of  the  nature  of  the 
proposed  rule  and  the  substances 
subject  to  it,  EPA  believes  that  there  will 
be  few  significant  new  use  notices 
submitted.  Further,  while  the  expense  of 
a  notice,  the  suggested  testing,  and  the 
unf:ertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  may  be  limited  because  such 
factors  are  unlikely  to  discourage 
innovation  of  high  potentuil  value. 
Finally,  this  SN'L'R  may  encourage 
inn(nation  in  safe  chemical  substances 
or  highly  beneficial  uses. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMH)  for  review  as  required  by 
Executive  Order  12291. 

B.  Rirgulatory  Flexibility  Act 

Ifnder  the  Regulatory  Flexibility  Act,  5 
U.S  C.  BOf)(bl.  EPA  certifies  that  this 
proposed  rule  will  not.  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
The  Agency  cannot  determine  whether 
parties  affected  by  this  proposed  rule 
are  likely  to  be  small  businesses. 
However.  EPA  believes  that  few 
nianuf.icturers.  importers,  or  processors 
will  submit  S.\UR  notices.  Therefore, 
altliough  the  costs  of  preparing  a  notice 
u.'uler  this  rule  might  be  significant  for 
some  small  businesses,  the  number  of 
such  businesses  affected  is  not  expected 
to  be  substantial. 

C.  Paperwork  Reduction  Act 

O.V1B  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  19B0.  44 
L-'.S.C.  35()1  et  seq.,  and  has  assigned 
OMB  control  number  2070-0012. 
Comments  uii  ihese  requirements  should 
be  submitttd  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  marked  Attention;  Desk  Officer 


for  EPA.  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comm.ents  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  substances,  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  March  7.  198^ 
John  A.  Moore. 

Assistant  Administratar  for  Pesticides  and 
Toxic  Substances.        I 

PART  721— [AMENDED! 

Therefore,  it  is  proposed  that  Part  721 
of  Chapter  I  of  Title  40  be  amended  by 
adding  §  721.65  to  read  as  follows: 

§  721.65    Certain  acrylate  and 
methacrylate  chemicals. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (IJ  The  following  chemical 
substances  referred  to  by  their  PMN 
numbers  and  generic  chemical  names 
are  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section;  {P-84-176)  alkanetriol 
dimethacrylate,  substituted;  (P-84-180) 
polyalkylene  glycol  mono-methacrylate, 
substituted;  (P-64-181)  polyalkyl-alkane 
diol  mono-acrylate.  substituted;  (P-84- 
182)  alkanetriol  polyalkylene  glycol 
ester  acrylate,  substituted;  (P-84-183) 
alkylene  glycol  mono-methacrylate. 
substituted;  and  (P-84-184)  polyalkyl- 
alkanediol  mono-methacrylate, 
substituted. 

(2)  The  significant  new  uses  are: 

(i)  Any  use  other  than  as  a  component 
in  industrial  coatings. 

(ii)  Any  spray  application  or  any  other 
application  process  that  generates  an 
aerosol  or  mist  unless  one  of  the  two 
following  conditions  is  met: 

(A)  Aerosols  or  mists  are  controlled 
by  local  exhaust  ventilation,  enclosure, 
or  similar  engineering  approach  to 
capture  the  substances  at  or  near  the 
source  and  prevent  their  diffusion  into 
the  breathing  zone  of  the  worker. 

(B)  Workers  potentially  exposed  to 
the  aerosol  or  mist  are  required  to  wear 
a  National  Institute  for  Occupational 
Safety  and  Health  approved,  category 
21c.  high  efficiency  filter,  respirator, 
excluding  single-use  or  disposable  types, 
in  accordance  with  30  CFR  11.150; 
category  23c  respirator  equipped  with 
combination  cartridges  and  approved 
for  paints,  enamels,  and  lacquers;  or 
category  19c  air-supplied  respirator.  Use 
of  the  selected  respirator  is  in 


accordance  with  the  regulations  in  29 
CFR  1910134  and  30  CFR  Part  11. 

(iii)  Any  method  of  disposal,  other 
than  by  incineration  or  landfilling  which 
meets  all  applicable  local,  State,  and 
Federal  regulations. 

(iv)  Any  release  of  P-84-180,  P-84- 
181,  P-84-182,  or  P-84-184  into 
navigable  waters. 

(v)  Manufacturing,  processing,  or 
distribution  in  commerce  without 
establishing  a  program  whereby,  during 
all  stages  of  manufacture,  processing, 
use.  or  cleanup  operations  involving  P- 
84-176.  P-84-180,  P-84-181,  P-S4-182.  P- 
84-183,  or  P-84-184.  any  person  who  is 
employed  by  or  under  the  control  of  the 
manufacturer  or  processor  and  involved 
in.  or  in  the  immediate  area  of.  any 
operation  where  dermal  contact  with  the 
substance  may  occur  must  wear: 

(A)  Gloves  which  are  determined  to 
be  impervious  to  the  substance  under 
the  conditions  of  exposure,  including  the 
duration  of  exposure.  This 
determination  must  be  made  either  by 
testing  the  gloves  under  the  conditions 
of  exposure  or  by  evaluating  the 
specifications  provided  by  the 
manufacturer  of  the  gloves.  Testing  or 
evaluation  of  manufacturer's 
specifications  shall  include 
consideration  of  permeability, 
penetration,  and  potential  chemical  and 
mechanical  degradation  by  the 
substance  and  associated  chemical 
substances; 

(B)  Chemical  safety  goggles  or 
equivalent  eye  protection  as  part  of  a 
respirator;  and 

(C)  Clothing  which  covers  any  other 
exposed  areas  of  the  arms.  legs,  and 
torso. 

(vi)  Failure  to  inform  persons 
described  in  paragraphs  (a)(2)(ii)(B)  and 
(v)  of  this  section  in  writing  or  by 
presenting  the  following  information  as 
part  of  a  safety  training  program  where 
attendance  is  recorded;  That  contact 
with  skin  may  be  harmful;  that  mist 
generated  from  application  may  be 
harmful  if  inhaled;  that  structurally 
similar  chemicals  have  been  found  to 
cause  cancer  in  laboratory  animals;  and 
that  the  use  of  safety  goggles, 
respirators,  impervious  gloves,  and  other 
clothing  will  help  to  protect  them. 

(vii)  Failure  to  affix  to  each  container 
of  any  of  the  substances,  or  to  each 
formulation  containing  any  of  the 
substances,  which  may  be  distributed  to 
another  person,  a  label  which  (in  a  print 
size  no  smaller  than  10-point  type) 
includes  at  a  minimum  the  following 
information: 
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WARNING;  Avoid  all  contact,  ChemiLals 
similar  in  structure  to  [insert  appropriate 
trade  name)  have  been  found  to  cause  cancer 
in  laboratory  animals.  The  required  use  of 
safety  goggles  or  equivalent  eye  protection, 
impervious  gloves,  and  other  clothing  will 
help  to  protect  you  Respirators  are  required 
during  operations  if  there  is  potential 
inhalation  exposure. 

(viii)  Failiire  to  include  a  material 
safety  data  sheet  to  accompany  the 
distribution  in  commerce  of  any  of  the 
substances  which  contains  the  language 
specified  in  paragraph  (a)(2)(vil)  of  this 
section  and  specifies  the  requirements 
for  protective  equipment  and  conditions 
concerning  spray  application  or 
application  processes  that  generate 
aerosols  or  mists  as  specified  in 
paragraph  {a](2)(ii)  of  this  section. 

(b)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Definitions.  In  addition  to  the 
definitions  in  §  721.3,  the  following 
definition  applies  to  this  section; 
"Industrial  coating"  means  a  coating 
formulation  applied  to  a  substrate 
within  the  confines  of  a  business 
establishment  for  purposes  of  further 
distribution  in  commerce  or  for  use  by 
that  business. 

(2)  Recordkeeping.  In  addition  to  the 
requirements  of  §  721.17.  manufacturers, 
importers,  and  processors  of  the 
chemical  substances  identified  in 
paragraph  (a)(1)  of  this  section  must 
maintain  the  following  records  for  5 
years  from  their  creation: 

(i)  Any  determination  that  gloves  are 
impervious  to  the  substances  as 
specified  in  paragraph  (a)(2j(v)(A)  of 
this  section; 

(ii)  Names  used  for  the  substances 
and  the  dates  on  which  those  names 
were  in  use; 

(iii)  Names  of  persons  who  have  been 
informed  in  accordance  with  paragraphs 
(a)(2)(vi)  of  this  section,  the  means  by 
which  they  were  informed,  and  the 
dates  they  were  informed: 

(iv)  Dates  of  shipments  of  containers 
which  have  been  labeled  in  accordance 
with  paragraph  {a)(2)(vii)  of  this  section 
and  the  identities  of  persons  to  whom 
they  have  been  shipped:  and 

(v)  Copies  of  any  MSDSs  used. 

(Approved  by  the  Office  of  Management  and 

Budget  under  OMB  control  number  2070- 

0012) 

(Sec.  5.  8,  Pub.  L.  94-t69.  90  Staf.  2012  (15 

U.S.C.  2604.  2607)) 

|KR  Doc.  85-7204  Filed  3-26-65;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3400,  3420  and  3460 

Coal  Management — General; 
Competitive  Leasing;  and 
Environment;  Extension  of  Comment 
Period 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  extension  of  comment 
period. 

summary:  The  Department  of  the 
Interior  has  decided  to  extend  the 
comment  periods  on  the  Draft 
Environmental  Impact  Statement 
Supplementing  the  1979  Final 
Environmental  Statement  and  all  related 
documents  until  May  9,  1985.  in  order  to 
give  the  public  an  opportunity  to  review 
and  comment  on  all  of  the  documents  at 
one  time.  As  part  of  this  extension,  the 
comment  periods  on  the  proposed 
rulemakings  implementing  the  Secretary 
of  the  Interior's  response  to  certain  of 
the  recommendations  of  the  Commission 
on  Fair  Market  Value  Policy  for  Federal 
Coal  Leasing  that  was  published  in  the 
Federal  Register  of  November  5, 1984  (49 
FR  44221).  and  t.he  proposed  rulemaking 
implementing  the  responses  of  the 
Secretary  of  the  Interior's  to  certain 
recommendations  of  the  Office  of 
Technology  Assessment  that  appeared 
in  the  Federal  Register  on  March  15, 
1985  (50  FR  10508)  are  hereby  extended 
to  May  9.  1985. 

DATE:  Comments  should  be  submitted 
by  May  9, 1985.  Comments  received  or 
postmarked  after  this  date  may  not  be 
considered  in  the  decisionmaking 
process  on  the  issuance  of  final 
rulemakings. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  Main  Interior  Bldg..  Room 
5555.  1800  C  Street.  NW..  Washington, 
D.C.  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Walker,  (202)  343-4636. 

March  22,  1985. 
}.  Steven  Griles, 

Deputy  Assistant  Secretary  of  the  Interior. 
(FR  Doc.  85-7228  Filed  3-26-85;  8:45  am) 

BILLING  CODE  4310-«4-M 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  914,  933,  952.  and  970 

Acquisition  Regulation;  Competition  In 
Contracting  Protest  Procedures 

AGENCY:  Department  of  Energy. 
ACTION:  .Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  is  to 
amend  the  Department  of  Energy 
Acquisition  Regulation  (DEAR).  The 
revisions  are  intended  to  update  the 
DEAR  with  respect  to  the  protest 
provisions  of  the  Competition  in 
Contracting  Act  of  1984  (CICA).  Pub.  L. 
98-369. 

The  DEAR  is  being  supplemented  by 
this  proposed  regulation  because  the 
Federal  Acquisition  Regulation  (FAR) 
has  been  amended  to  incorporate  and 
reflect  the  changes  to  Federal 
procurement  policy  required  by  the 
Competition  in  Contracting  Act. 

DATE:  Written  comments  should  be 
submitted  no  later  than  May  28.  1985, 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Department  of  Energy. 
Procurement  Polic  y  Branch.  Pamela 
Boiling,  MA-421.1, 1000  Independence 
Ave..  SW,  Washington.  D  C  20.585. 

FOR  FURTHER  INFORMATION  CONTACT: 

G.L.  Allen,  Contract  Business  Clearance 
Division  (MA-441),  Procurement  and 
Assistance.  Management  Directorate. 
Washington.  DC.  20585.  (202)  252- 
9065; 

Paul  1.  Sherry.  Office  of  AGC  for 
Procurement,  and  Financial 
Incentives.  GC-43,  Washington,  D.C. 
20585.  (2021  252-1526. 

SUPPLEMENTARY  INFORMATION; 

I.  Background 

II.  Procedural  Requirements 

A  Review  Under  the  Executive  Order  12291 
B   Review  Under  the  Regulatory  Flexibility 
Act 

C.  Paperwork  Reduction  Act 

D.  National  Environmental  Policy  Act 
III  Putilic  Comments 

I.  Background 

Under  section  644  of  the  Department 
ofEnergv  Organization  Act,  Pub.  L.  95- 
91,  (42  L'S  C  7254).  the  Secretary  of  the 
Department  is  authorized  to  prescribe 
such  procedural  rules  and  regulations  as 
may  be  deemed  necessary  or 
appropriate  to  accomplish  the  functions 
vested  in  that  position.  Accordingly,  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  was  promulgated 
with  an  effective  date  of  .April  1.  1984 
(49  FR  11922.  March  28.  1984).  48  CFR 
Chapter  9. 

The  primary  purpose  of  this 
rulemaking  is  to  revise  the  DEAR,  as 
necessary,  to  implement  the  Federal 
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Acquisition  Regulation  (FAR)  protest 
procedures  required  by  the  Competition 
in  Cnntrac  ting  Act  of  1984.  Pub.  L.  98- 
369.  The  purpose  of  the  FAR  and  related 
DEAR  coverages  provides  new 
procedures  for  submitting  protests  to  the 
Depdrtmer.t.  the  General  Accounting 
Office  (GAO)  or  the  General  Services 
Administration  Board  of  Contract 
Appeals  (GSBCA). 

As  a  result,  the  Department  proposes 
to  implement  FAR  33.1  by  promulgating 
this  new  933.1  Protests,  which  provides 
the  new  protest  procedures,  including  a 
solicitation  provision  at  933.106  and 
section  933.170  involving  subcontract 
level  protests.  Also,  the  previous  protest 
coverage  of  the  DEAR  is  removed  from 
914.407-8  and  914.407-70  and  the  revised 
coverage  is  placed  in  933.103,  Protests  to 
the  agency.  Another  purpose  is  to  set 
forth  new  coverage  at  952.233-2  Service 
of  protest,  instructing  to  whom  and 
where  protests  are  to  be  served.  DEAR 
coverage  is  also  provided  at  970.4406, 
Portest  of  contractor  procurements,  to 
include  procedures  to  be  followed  if  a 
protest  occurs  against  a  management 
and  operating  contract  award. 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

Procurement  rules  are  normally 
e,\empt  from  review  under  Executive 
Order  12291.  entitled  "Federal 
Regulation,"  based  on  a  determination 
that  they  generally  relate  only  to  the 
management  of  an  agency  function  and 
do  not  have  any  major  economic  impact. 
The  Office  of  Management  and  Budget 
(OMB).  has  decided,  however,  that 
agency  implementation  of  the 
Competition  in  Contracting  Act  of  1984, 
Pub.  L  98-369,  warrants  review. 
Accordingly,  this  proposed  rule  was 
submitted  to  OMB  for  review  in 
accordance  with  Executive  Order  12291 
and  O.MB  Circular  8S-7. 

B.  Review  Under  the  Regulatory- 
Flex  ihi  I  ity  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and,  therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

C.  Paperwork  Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are  imposed 
on  the  public  by  this  proposed 


rulemaking.  Accordir^ly,  no  OMB 
clearance  is  required  by  section  350(h) 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501,  at  seq.,  or  OMBs 
implementing  regulations  at  5  CFR  Part 
1320. 

D.  National  Environn^ental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.SC.  432  et  seq. 
1976).  or  the  Council  on  Environmental 
Quality  regulations  (40  CFR  Part  1020J. 
and  therefore  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA.  I 

III.  Public  Comments' 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice.  | 

All  written  comments  received  will  be 
carefully  assessed  and  fully  considered 
prior  to  publication  of  the  proposed 
amendment  as  a  final  rule. 

List  of  Subjects  in  48  CFR  Ch.  9 

Government  procurement. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

Issued  in  Washington.  DC  on  March  21. 
1985. 

Berton  J.  Roth, 

Director.  Procurement  and  Assistance 
Management  Directorate. 

Authority:  Sec.  644  of  the  Department  of 
Energy  Organization  Act  Pub.  L  95-91  (42 
U.S.C.  7254):  and  section  148  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42  U.S.C. 
2168). 

PART  914— {AMENDED] 

914.407-8  and  914.407-70  [Removed] 

1.  Subpart  914.4  is  amended  by 
removing  subsections  914.407-8 — 
Protests  against  award,  and  914.407-70 — 
Protest  authorities. 

2.  Part  933  is  amended  by  revising  the 
title  of  the  part;  adding  a  new  subpart 
933.1:  and  redesignating  section  933.011 
as  section  933.211  and  revising 
paragraph  (a)  by  removing  FAR 
reference  "33.011"  and  inserting 
"33.211";  and  removing  the  "Authority" 
paragraph  at  the  end  of  the  old  section 
933.011.  As  revised.  Part  933  reads  as 
foll'^ws: 


PART  933— PROTESTS,  DISPUTES. 
AND  APPEALS 

Subpart  933.1— Protests 

Sfic. 

933.102  General. 

933.103  Protests  to  the  agency. 

933.104  Protests  to  GAO. 

933.105  Protests  to  GSBCA. 

933.106  Solicitation  provision. 
933.170  Subcontract  level  protests. 

Subpart  933.2— Disputes  and  Appeals 

933.211     Contracting  officer's  decision 

Authority:  Sec.  644  of  the  Department  of 
Energy  Organization  Act.  Pub  L  95-91  (42 
U.S.C.  7254);  and  section  148  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42  U.S.C. 
2168). 

Subpart  933.1— Protests 

933.102  General. 

(a)(l]  The  contracting  officer  shall 
attempt  to  informally  resolve  a  protest 
by  discussions  except  when  such 
attempts  would  be  inappropriate. 
Protests  to  the  Department  and  to  the 
General  Accounting  Office  (GAO)  may 
be  withdrawn  by  a  telephone  call  from 
the  protester. 

(2)  The  contracting  officer  should 
coordinate  the  handling  of  any  protest 
with  counsel.  Communications  to  a 
protester  or  other  interested  party 
should  almost  always  be  reviewed  by 
counsel.  When  conferences  are  held 
with  the  GAO,  counsel  shall  play  a  key 
role  in  representing  the  Department.  The 
Department's  defense  to  a  protest  to  the 
General  Services  Administration  Board 
of  Contract  Appeals  or  to  a  court  shall 
be  managed  by  counsel. 

(c)  If  a  protest  involves  a  decision  of  a 
source  selection  official  at  the 
Headquarters'  level,  the  contracting 
activity  position  shall  be  coordinated 
with  the  Assistant  General  Counsel  for 
Procurement  and  Financial  Incentives, 
Headquarters,  before  submitting  a 
report  in  response  to  a  protest. 

933. 103  Protests  to  ttie  agency. 

(a)  When  a  protest  to  an  acquisition 
under  which  no  award  has  been  made  is 
filed  only  with  the  Department  of  Energy 
(contracting  activity  or  Headquarters), 
an  award  shall  not  be  made  until  the 
matter  is  resolved  unless  a  Head  of  the 
Contracting  Activity  (HCA)  request  to 
make  award,  concurred  in  by  counsel, 
using  the  criteria  of  FAR  33.103(a), 
endorsed  by  the  program  assistant 
secretary,  or  equivalent  where  there  is 
no  such  assistant  secretary,  is  approved 
by  the  Procurement  Executive. 

(c)  Protests  based  upon  alleged 
improprieties  in  a  solicitation  which  are 
apparent  prior  to  bid  opening  or  the 
closing  date  for  receipt  of  intitial 
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proposals  must  be  filed  prior  to  bid 
opening  or  the  closing  date  for  receipt  of 
initial  proposals.  In  acquisitions  where 
proposals  are  requested,  improprieties 
which  do  not  exist  in  the  initial 
solicitation  but  which  are  allegedly 
subsequently  incorporated  into  the 
solicitation  must  be  protested  not  latpr 
than  the  next  closing  date  for  receipt  of 
proposals  following  the  incorporation.  In 
cases  other  than  these,  protests  must  be 
filed  no  later  than  10  working  days  after 
the  basis  of  protest  is  known  or  should 
have  been  known  whichever  is  earlier. 
These  time  limits  may  be  waived  by  the 
deciding  official  if  it  is  determined  to  be 
in  the  Department's  best  interest. 

(d)(1)  Protests  filed  before  or  after 
award,  at  the  Headquarters  level,  shall 
be  decided  by  the  Procurement 
Executive. 

(2)  Protests  made  before  or  after 
awards,  to  a  DOE  contracting  activity 
shall  be  decided  by  the  HCA  except  for 
the  following  cases  which  shall  be 
decided  by  the  Procurement  Executive: 

(i)  The  action  is  protested  to  the 
Headquarters  level  prior  to  its  resolution 
by  the  HCA. 

(ii)  The  HCA  is  the  signatory 
contracting  officer. 

(iii)  The  HCA  finds  that  the  issues 
raised  have  the  potential  for  significant 
impact  on  DOE  acquisition  policy. 

(3)  'Ihe  Department  will  cease 
processing  an  agency  protest  which  is 
also  made  outside  the  Department. 

(4)  If  a  protest  is  filed  with  a 
contracting  activity  and  a  decision  is 
rendered,  the  Department  will  not 
entertain  a  protest  to  Headquarters. 

(5)  The  Business  Clearance  Division. 
Headquarters  shall  be  notified, 
immediately  of  all  protests 
(Headquarters  or  contracting  activity) 
filed  with  the  contracting  activity. 

(e)  Upon  receipt  of  a  protest  lodged 
with  the  Department,  the  contracting 
officer  shall  prepare  a  report  similar  to 
that  discussed  in  FAR  33.104(a)(2).  In  the 
case  of  a  protest  filed  at  the 
Headquarters  level,  the  report  shall  be 
forwarded  to  the  Business  Clearance 
Division  within  25  working  days  of 
being  notified  of  such  a  protest  with  a 
proposed  response  to  the  protest.  The 
contracting  officer  shall  check  with  the 
Business  Clearance  Division  as  to  the 
number  of  copies  of  the  report  to  be 
submitted.  The  Procurempnt  Executive 
or  an  HCA  will  render  a  decision  on  a 
protest  within  45  working  days  unless  a 
longer  period  of  time  is  determined  to  be 
needed  under  the  circumstances.  In  the 
case  of  a  protest  to  a  contracting 
activity,  the  contracting  officer  shall 
furnish  the  Business  Clearance  Division 
with  an  information  copy  of  the  protest 
report  and  the  HCAs  decision. 


933.104     Protests  to  GAO. 

(a)  The  Department  s  position  to  be 
set  forth  in  an  agency  report  shall  be 
coordinated  with  counsel  as  soon  as 
practical. 

(3)  The  notice  to  other  persons 
discussed  at  FAR  33.104(a)f3)  shall  be 
given  by  the  contracting  officer.  The 
interested  parties  shall  be  advised  that 
they  may  submit  their  views  and 
relevant  information  directly  to  the 
GAO  with  a  copy  to  the  contracting 
officer  and  another  copy  to  the  U.S. 
Department  of  Energy.  I3usiness 
Clearance  Division  (MA-441), 
Washington.  DC.  20585. 

(4)  The  contracting  activity  shall 
submit  (i)  a  complete  report  in 
quadruplicate  plus  one  copy  for  each 
interested  party,  (ii)  the  name  and 
address  of  each  interested  party,  and 
(iii)  identification  of  the  privileged 
information  not  be  released  outside  of 
the  Government,  to  the  following 
address  within  20  work  days  of  the  date 
of  receipt  from  GAO  of  the  telephonic 
notice  of  such  protest  (unless  a  different 
time  period  is  established  by  the 
Business  Clearance  Division),  or  within 
seven  working  days  after  receipt  of 
notification  of  a  determination  to  use  the 
express  option  (unless  a  different  time 
period  is  established  by  the  Business 
Clearance  Division),  unless  the  factors 
at  FAR  33.104(a)(4)  (i)  and  (ii)  apply: 

U.S.  Department  of  Elnergy.  Business 
Clearance  Division  (MA-441),  Forrestal 
Building.  Room  11-030.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

If  the  contracting  officer  anticipates  any 
delay  in  meeting  these  required  due 
dates,  immediate  contact  shall  be  made 
with  the  Business  Clearance  Division, 
Headquarters.  This  shall  be  foUowed-up 
with  a  written  explanation  of  the  reason 
for  delay  to  the  Business  Clearance 
Division. 

(5)(i)  Distribution  of  the  agency  report 
to  the  GAO,  the  protester  and  the  other 
interested  parties  regarding  the  protest, 
shall  be  made  by  the  Business 
Clearance  Division. 

(6)  The  Procurement  Executive  has  the 
authority  and  responsibility  for 
reviewing  and  forwarding  to  the  GAO 
the  information  required  by  FAR 
33.104(a)(2)  and  otherwise  coordinating 
communications  with  the  GAO.  This 
authority  has  been  delegated  to  Ihe 
Director,  Business  Clearance  Division. 

(b)  Protests  before  award  (1)  When 
the  Department  has  received  notice  from 
the  G.AO  of  a  protest  filed  directly  with 
the  GAO.  award  shall  not  be  made  until 
the  matter  is  resolved,  unless  an  HCA 
request  to  make  award  concurred  in  by 
counsel,  and  endorsed  by  the  program 
assistant  secretary,  or  equivalent  where 


there  is  no  such  assistant  secretary  is 
approved  by  the  Procurement  Executive. 

(c)  Protests  oHer  award.  Protests 
received  after  award  shall  be  handled  in 
accordance  with  933  104(a). 

\'i\\\]  Notice  to  G.\0  The  notice  to  the 
GAO  discussed  at  F.^R  33  104(f]  shall  be 
given  by  the  HAC  making  the  award, 
after  approval  of  the  Procurement 
Executive,  provided  no  DOE-wide  policy 
issue  is  involved,  in  ^^h:ch  case  the 
notice  shall  be  given  by  the  Procurement 
Executive. 

(2)  It  is  the  policy  of  the  Department  to 
promptly  comply  with  recommendations 
set  forth  in  Comptroller  General 
Decisions  except  for  compelling  reasons. 

(3)  Requests  for  reconsideration  shall 
be  handled  in  accordance  with  GAO  Bid 
Protest  Regulations  Section  21,12. 

933.105     Protests  to  GSBC A. 

(a)(l)(i)  Subcontract  level  acquisition 
of  automated  data  processing  (ADP) 
equipment  and  services  is  rarely 
conducted  under  section  111  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  to 
reflect  Pub.  L  89-306  (the  Brooks  Act) 
and  therefore  protest  normally  will  not 
be  heard  by  the  GSBCA. 

(ii)  Communications  from  a 
contracting  activity  to  the  GSBCA  which 
are  likely  to  provoke  unusual  public 
interest  or  are  of  a  new  or  unusual 
nature  shall  be  coordinated  with  the 
Office  of  the  Assistant  General  Counsel 
for  Procurement  and  Financial 
Incentives,  Headquarters  prior  to  their 
submission  This  office  shall  be 
furnished  information  copies  of  other 
communications. 

(2)(i)  The  interested  parties  shall  be 
advised  that  they  may  submit  their 
views  and  relevant  information  directly 
to  the  GSBC,'^  with  a  copy  to  the 
contracting  officer. 

(iii)  The  respondent  (DOE)  may 
appear  before  the  GSBCA  by  an 
attorney  at  law  or  by  the  contracting 
officer  or  that  individual's 
representative  (GSBC,'\  Rules  or 
Procedure.  Rule  6).  DOE  appearances 
before  the  GSBCA  shall  be  managed  by 
counsel  of  the  cognizant  contracting 
activity. 

fi\ )  .\  prehearing  conference  will 
ordinarily  be  held  within  six  calendar 
days  after  the  filing  of  the  protest 
(GSBCA  Rules  of  Procedures.  Rule  10) 
The  DOE  shall  be  represented  by 
counsel  of  the  cognizant  contracting 
activity  at  such  conference. 

(b)  The  agency  file  to  be  submitted 
within  10  working  days  of  the  filing  of  a 
protest  as  required  by  Rule  4  of  the 
GSBCA  Rules  of  Procedure,  shall  be 
assembled  by  the  contracting  officer  in 


coordination  with  counsel  of  the 
contracting  activity. 

(c)  The  preparation  of  the  agency 
response  setting  forth  the  Department  s 
defenses  to  the  protest  to  be  submitted 
within  15  working  days  aftef  the  filing  of 
a  protest  (GSBCA  Rules  of  Procedure, 
Rule  7),  shall  be  managed  by  counsel  of 
the  cognizant  contracting  activity. 

(d)(1)  At  a  hearing  on  a  request  for 
suspension  of  procurement  authority, 
the  DOE  shall  be  represented  by  counsel 
of  the  cognizant  contracting  activity. 

(2)  The  determinations  and  findings 
required  by  FAR  33.105(d)(2)  shall  be 
executed  by  the  HCA. 

(4)  If  the  GSBCA  suspends  the 
procurement  authority  to  acquire  any 
goods  or  services  under  an  awarded 
contract,  which  were  not  previously 
delivered  and  accepted,  the  contracting 
officer  shall  invoke  the  clause  entitled 
"Stop- Work  Order"  (FAR  52.212-13)  or 
otherwise  cause  the  contractor  to  cease 
performance  and  to  suspend  related 
activities  that  may  result  in  additional 
obligations  being  incurred  by  the 
Government. 

(g)  Prior  to  appealing  a  final  decision 
of  the  GSBCA,  the  contracting  activity 
shall  consult  with  the  Office  of  the 
Assistant  General  Counsel  for 
Procurement  and  Financial  Incentives 
and  with  the  Business  Clearance 
Division,  Headquarters. 

(h)  The  contracting  officer,  promptly 
after  receipt,  shall  furnish  an 
information  copy  of  a  protest  and  the 
Decision(s)  of  the  GSBCA  to  the 
Business  Clearance  Division. 

933.106    Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  952.233-2,  Service  of 
protest,  in  solicitations  for  other  than 
small  purchases  in  lieu  of  the  provision 
at  FAR  52.233-2. 

933.170    Subcontract  level  protests. 

(a)  The  General  Accounting  Office 
and  the  Department  will  not  consider 
subcontract  level  protests  except  where 
the  subcontract  is  "by  or  for  the 
Government"  (See  Optimum  Systems. 
Incorporated.  54  Comp.  Gen  767  (1975) 
75-1  CPD  166). 

(b)  Upon  receiving  notice  of  a 
subcontract  level  protest,  the 
contracting  officer  shall  notify  the  prime 
contractor  and  shall  direct  that  award 
not  be  made  prior  to  resolution  of  such 
protest  unless  a  request  to  make  an 
award  in  the  face  of  a  protest  is 
approved  by  the  Procurement  Executive 
in  accordance  with  933.103(a)  or 
933.104(b). 

(c)  Within  three  working  days  of 
notice  of  a  subcontract  level  protest,  the 
contracting  officer  shall  develop  a 


position  on  whether  the  protest  falls 
within  the  scope  of  (a)  above  and  shall 
communicate  that  position  to  the 
Business  Clearance  Division  except  on 
protests  to  the  contracting  activity.  If  it 
is  determined  that  the  protest  falls 
within  the  scope  of  (a),  a  report  shall  be 
prepared  in  accordance  with  procedures 
for  protests  to  the  GAO  or  the  DOE.  If  it 
is  determined  that  the  protest  does  not 
fall  within  the  scope  of  (a),  a  report  shall 
be  prepared  making  a  case  for 
nonjurisdiction.  Where  a  reasonable 
question  exists  as  to  whether  the  GAO 
or  DOE  should  take  jurisdiction,  the 
Department'  report  should  address  both 
the  jurisdiction  and  merit  issues. 

(d)  If  the  GAO  or  the  Procurement 
Executive  does  not  agree  with  a  report 
recommending  nonjurisdiction,  a 
supplemental  report  addressing  the 
merit  issue  shall  be  provided  to  the 
Business  Clearance  Division  within  15 
working  days. 

(e)  Preparation  of  reports  on 
subcontract  level  protests  is  the 
responsibility  of  the  contracting  officer. 
Assistance  shall  be  obtained  from  DOE 
counsel  and  may  be  obtained  from  the 
prime  contractor  to  the  degree  deemed 
appropriate. 

Subpart  933.2— Disputes  and  Appeals 
933.21 1     Contracting  officer's  decision. 

(a)  In  addition  to  the  information 
specified  in  FAR  33.211.  the  contracting 
officer's  decision  shall  include  the 
contracting  officer's  written  findings  of 
fact. 

(b)  The  contracting  officer  shall  also 
furnish  the  contractor  a  copy  of  the  rules 
established  by  the  DOE  Board  of 
Contract  Appeals. 

PART  952— {AMENDED] 

3.  Subpart  952.2  is  amended  by  adding 
a  new  subsection  952.233-2. 

953.233-2    Service  of  protest. 

As  prescribed  in  933. 106  insert  the 
following  provisions: 

Service  of  Protest  (January  1985) 

Protests,  as  defined  in  section  33.101  of  the 
Federal  Acquisition  Regulation,  shall  be 
served  on  the  contracting  officer  by  obtaining 
written  and  dated  acknowledgement  of 
receipt  from  (Contracting  officer  designate 
the  official  or  location  where  a  protest  may 
be  served  on  the  contracting  officer.) 

A  copy  of  a  protest  lodged  with  the 
General  Accounting  Office  shall  be  furnished 
to  the  following  address:  U.S.  Department  of 
Energy,  Business  Clearance  Division  (MA- 
441),  Forrestal  Building.  Room  11-030.  1000 
Independence  Avenue.  SW.  Washincton.  DC 
20585. 

A  copy  of  a  protest  lodged  with  the 
General  Services  Administration  Board  of 
Contract  Appeals  shall  be  furnished  to  the 


following  address:  U.S.  Department  of 
Energy.  Assistant  General  Counsel  for 
Procurement  and  Financial  Incentives  (GC- 
43).  1000  Independence  Avenue.  SW, 
Washington.  DC  20585. 

(End  of  Provisions) 

PART  970— {AMENDED! 

4.  Subpart  970.44  is  amended  by 
revising  970.4406  to  read  as  follows: 

970.4406    Protest  of  contractor 
procurements. 

(a)  The  General  Accounting  Office 
policies  on  protests  state  that  it  will 
consider  subcontract-level  protests 
when  they  are  "by  or  for  the 
Government."  This  phrase  has  generally 
been  defined  as  including  management 
and  operating  (M&O)  contractors. 

(b)  Upon  receipt  or  notice  of  a  protest 
filed  at  a  contracting  activity  or 
Headquarters  against  an  M&O  contract 
award  the  cognizant  DOE  contracting 
activity  shall  assure  that  the  M&O 
contractor  is  aware  of  such  protest  and 
prepare  or  coordinate  the  preparation  by 
the  contractor  of  a  report  for  submittal 
to  the  GAO.  Such  a  report  shall  be 
prepared  in  accordance  with  the 
procedures  of  protest  for  the  GAO  or  the 
DOE.  as  discussed  in  Part  933. 

(c)  Assistance  shall  be  obtained  from 
DOE  Counsel  in  the  formulation  of  the 
required  reports  to  the  GAO. 

(d)  Upon  receiving  a  protest  of  an 
M&O  procurements  action,  the 
contracting  officer  shall  direct  that 
award  not  be  made  prior  to  resolution  of 
such  protest  unless  an  HCA  request  to 
make  award,  concurred  in  by  counsel, 
using  the  criteria  of  FAR  33.103(a), 
endorsed  by  the  program  assistant 
secretary,  is  approved  by  the 
Procurement  Executive. 

(FR  Doc.  85-7227  Filed  3-26-85:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Higtiway  Traffic  Safety 
Administration 

49  CFR  Part  573 

I  Docket  No.  74-7;  Notice  6] 

Defect  and  Noncompliance  Reports 

agency:  i\ational  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  purpose  of  this  notice  of 
proposed  rulemaking  is  to  propose  an 
amendment  to  49  CFR  Part  573— Defect 
and  Noncompliance  Reports,  to  delete 
certain  information  currently  required  to 
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be  included  in  the  quarterly  reports 
submitted  to  NHTSA  by  a  motor  vehicle 
or  motor  vehicle  equipment 
manufacturer  conducting  a  defect  or 
noncompliance  notification  campaign. 
Under  this  proposal,  motor  vehicle 
manufacturers  would  no  longer  have  to 
submit,  in  the  third  quarterly  report  to 
the  agency,  the  vehicle  identification 
number  (VIN)  for  each  vehicle  for  which 
corrective  measures  have  not  been 
completed. 

This  amendment  is  being  proposed  in 
response  to  a  petition  by  the  Motor 
Vehicle  Manufacturer's  Association 
(MVMA).  The  agency  no  longer  believes 
this  information  is  necessary  to  the 
conduct  of  an  effective  notification 
campaign.  In  addition,  the  agency  does 
not  need  the  data  to  monitor  the 
effectiveness  of  campaigns,  NHTSA 
understands  that  manufacturers 
maintain  records  which  include  this 
information  and  which  could  be 
obtained  by  the  agency  when  needed. 
Other  quarterly  report  information 
requirements  would  be  deleted  or 
clarified,  based  on  the  agency's 
expenence  since  1974  wiLh  this  portion 
of  the  defect  and  noncompliance 
reports. 

DATE:  Comments  must  be  received  on  or 
before  May  28,  1985.  The  proposed 
effective  date  is  upon  publication  of  a 
final  rule. 

ADDRESS:  Comments  should  refer  to 
the  docket  and  notice  number  stated 
above  and  be  submitted  to  Docket 
Section.  Room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington,  DC. 
20590.  The  docket  is  open  on  weekdays 
from  8  a.m.  to  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  James  Murray,  Office  of  Defects 
Investigation,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW,.  Washington,  DC,  20590 
(302-426-2840) 

SUPPLEMENTARY  INFORMATION:  Part 
573 — Defect  end  Noncompliance 
Reports  specifies  requirements  for 
manufacturers  to  maintain  lists  of 
purchasers  a:-.Q  owners  notified  of 
defective  and  noncomplying  motor 
vehicles  and  it^ms  of  equipment,  to 
report  to  NHTSA  safety  defects  and 
nonconformities  with  Federal  motor 
vehicle  safety  standards,  and  to  provide 
the  agency  with  quarterly  reports  on 
defect  and  noncompliance  notification 
campaigns.  The  quarterly  reports  must 
contain  specified  information  and  be 
submitted  for  six  consecutive  quarters 
after  initiation  of  a  campaign,  unless 
corrective  action  is  completed  earlier. 

This  notice  would  amend  only  §  573.6 
of  Part  573  which  sets  forth  the 


information  required  to  be  submitted  in 
the  quarterly  reports  to  the  agency.  First, 
the  amendment  would  delete  the 
requirement  in  5  573.6(b)(7)  that 
manufacturers  submit,  in  the  third 
quarterly  report,  the  VLN  for  each 
vehicle  for  which  corrective  measures 
have  not  been  completed.  This 
amendment  to  Part  573  was  added  in 
1974  because  the  agency  anticipated 
that  State  motor  vehicle  administrations 
and  insurance  companies  would  use  this 
information  to  provide  current  owners, 
particularly  those  who  were  not  first 
purchasers,  with  supplemental  defect  or 
noncompliance  notifications.  In 
addition,  the  agency  intended  to  make 
the  VIN  data  available  to  the  public 
upon  request.  In  the  past  fen  years,  there 
has  not  been  a  single  request  for  this 
information. 

This  proposal  would  not  change  the 
agency's  practice  of  assisting  any 
individual  vehicle  owner  who  requests 
recall  information  about  a  particular 
vehicle  or  item  of  equipment.  The 
agency  would  continue  to  aid  the  owner 
in  contacting  the  appropriate  office  of 
the  manufacturer. 

MVMA  stated  in  their  petition  that 
supplying  VIN's  for  vehicles  which  have 
not  received  corrective  action  as  of  a 
particular  data  has  only  limited  value 
because  the  recall  completion  status 
continues  to  change.  As  noted  above, 
the  main  purpose  of  this  requirement 
was  not  to  obtain  a  tally  of  uncorrected 
vehicles,  but  to  have  data  available  for 
use  by  States,  insurance  companies,  or 
the  public.  The  agency  agrees  with 
M'V'MA  that,  if  this  requirement  were 
deleted,  this  information  would  still  be 
available  to  NHTSA  from 
manufacturers,  if  needed,  upon  specific 
request,  as  is  done  with  resp>ecf  to  the 
agency's  official  recall  audits.  In 
addition,  the  elimination  of  this 
requirement  would  make  this  regulation 
less  burdensome. 

This  proposal  would  also  delete  the 
requirement  that  each  quarterly  report 
include  the  number  of  vehicles  or  items 
of  equipment  estimated  to  contain  the 
defect.  This  total  number  is  initially 
supplied  to  NHTSA  when  the 
manufacturer  submits  the  first  report 
concerning  a  defect  or  noncompliance  in 
vehicles  or  items  of  equipment.  Section 
573,5  states  that  the  manufacturer's  first 
report  must  include  information 
specifically  identifying  the  vehicles  or 
items  of  equipment  potentially 
containing  the  defect  or  noncompliance, 
and  the  percentage  of  those  vehicles  or 
equipment  items  estimated  to  actually 
contain  the  defect  or  noncompliance. 
The  agency  realizes  that  this 
information  is  an  engineering  estimate, 
but  believes  it  useful  in  determining  the 


potential  size  of  the  notification 
campaign. 

Providing  updated  estimates  in 
subsequent  quarterly  reports  is  no 
longer  believed  to  be  necessary  to  aid 
the  agency  in  monitoring  a  nolincation 
campaign  in  most  circumstances. 
Therefore,  the  deletion  of  §  573, 6(b)(4)  is 
proposed.  Experience  has  shown  that 
the  number  of  vehicles  or  items  of 
equipment  estimated  to  contain  the 
defect  or  noncompliance  can  increase  or 
decrease  during  the  course  of  a 
campaign  as  more  information  is 
obtained.  If  necessary,  the  agency  could 
also  use  its  authority  to  obtain  updated, 
specific  information  during  the 
campaign,  concerning  the  number  of 
vehicles  or  equipment  items  estimated 
to  contain  the  defect  or  noncompliance. 
Comments  are  requested  from  motor 
vehicle  and  equipment  manufacturers  on 
whether  and  how  quickly  they  could 
produce  this  information  upon  request. 

This  notice  also  proposes  amending 
the  language  in  §  573.6(b)(5)  so  that  it 
more  clearly  states  the  agency's  intent 
that  the  number  of  vehicles  and 
equipment  items  inspected  and  repaired 
and  the  number  inspected  and 
determined  not  to  need  repair  should  be 
separately  reported.  This  clarification  is 
consistent  with  past  practice  under 
which  manufacturers  have  submitted 
two  figures,  one  for  each  group.  The 
agency  believes  this  change  will  clarify 
the  agency's  purpose. 

The  requirement  in  J  576.6(c) 
concerning  the  correction  of  errors  in 
quarterly  reports  would  also  be  deleted 
Under  this  section,  manufacturers  must 
submit  revised  information  in  quarterly 
reports  when  they  determine  that  an 
original  report  contained  incorrect  data 
concerning  the  number  of  vehicles  or 
items  of  equipment  (1)  involved  in  a 
notification  campaign.  (2)  estimated  to 
contain  the  defect,  or  (3)  determined  to 
be  unreachable  for  inspection  for  any 
reason,  The  agency  does  not  believe 
submittal  of  this  information  on  a 
regular  basis  is  necessary  because  it  has 
not  usually  aided  the  conduct  of  an 
effective  notification  campaign. 
However,  if  the  agency  determines  that 
these  data  are  necessary,  in  whole  or  in 
part,  in  any  notification  campaign,  the 
authority  to  request  it  from 
manufacturers  would  be  retained. 
Comments  from  motor  vehicle  and 
equipment  manufacturers  are  requested 
on  whether  this  information  could  be 
generated  upon  request. 

The  agency  believes  that  these 
proposed  changes  in  the  quarterly  report 
information  would  not  have  been  any 
adverse  effect  upon  the  effectiveness  of 
notification  campaigns.  Moreover, 
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vehicle  and  equipment  manufacturers 
would  be  relieved  of  the  burden  of 
supplying  this  information  on  a  regular 
basis. 

Comments  are  requested  on  these 
proposed  changes  in  the  quarterly  report 
section  of  Part  573. 

Paperwork  Reduction 

The  recordkeeping  requii'ements  in 
this  proposal  are  considered  to  be 
information  collection  requirements,  as 
that  terms  is  defined  by  the  Office  of 
Management  and  Budget  (O.VIB)  in  5 
CFR  Part  1320.  Accordingly,  these 
proposed  requirements  are  being 
submitted  to  the  OMB  for  its  approval, 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  eCseq.].  Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503,  Attention:  Desk 
Officer  for  NHTSA.  It  is  requested  that 
comments  sent  to  the  OMB  also  be  sent 
to  the  NHTSA  rulemaking  docket  for 
this  proposed  action. 

Costs  and  Other  Effects 

The  agency  has  evaluated  the 
economic  and  other  effects  of  this 
proposed  rule  and  determined  that  they 
are  neither  major  as  defined  by 
Executive  Order  12291  nor  significant  as 
defined  by  the  Department's  Regulatory 
Policies  and  Procedures.  The  agency 
concludes  that  the  economic  and  other 
consequences  of  the  amendment  would 
be  so  minimal  as  not  to  require  the 
preparation  of  a  full  regulatory 
evaluation.  Manufacturers  of  motor 
vehicles  and  items  of  equipment 
involved  in  a  notification  campaign 
would  be  spared  the  administrative  and 
cost  burdens  of  preparing  the 
information  which  this  proposal  would 
delete  from  the  quarterly  reports.  Those 
savings  would  be  relatively  minor.  The 
agency  estimates  that  this  proposal 
would  save  the  government 
approximately  $10,000  per  year  which  is 
the  cost  of  processing  and  storing  this 
information  on  notification  campaigns. 

The  agency  has  considered  the  effects 
of  this  proposal  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Few,  if  any,  motor  vehicle 
manufacturers  are  small  businesses 
within  the  meaning  of  the  Act.  Small 
businesses  which  are  motor  vehicle 
equipment  manufacturers  would  benefit 
from  slight  reductions  in  costs  of 
preparing  and  submitting  quarterly 
report  information  to  the  agency. 


Therefore,  some  administrative  and  cost 
savings  would  accrue  to  these  small 
businesses.  Small  organizations  and 
small  government  jurisdictions  would 
not  be  affected  because  the  savings  are 
so  slight  that  they  would  not  affect  the 
prices  of  new  vehicles  or  items  of  motor 
vehicle  equipment. 

Finally,  the  agency  has  analyzed  this 
amendment  for  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  this  proposal  would  not 
have  a  significant  effect  on  the  human 
environment.  * 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  be  limited  not  to 
exceed  15  pages  in  length.  (49  CFR 
553.21)  Ne*ssary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel.  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  Part  512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date,  and  comments  received  after 
the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action  will 
be  treated  as  suggestions  for  future 
rulemaking.  The  NHTSA  will  continue 
to  file  relevant  material  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 


supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  573 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  573— [AMENDED] 

In  consideration  of  the  foregoing,  if  is 
proposed  that  Part  573— Defect  and 
Noncompliance  Report  (49  CFR  Part 
573)  be  amended  as  set  forth  below. 
Section  573.6  is  revised  to  read  as 
follows: 

§  573.6    Quarterly  reports. 

(a)  Each  manufacturer  who  is 
conducting  a  defect  or  noncompliance 
notification  campaign  to  manufacturers, 
distributors,  dealers,  or  purchasers,  shall 
submit  to  NHTSA  a  report  in 
accordance  with  paragraphs  (b)  and  (c) 
of  this  section,  not  more  than  25  working 
days  after  the  close  of  each  calendar 
quarter.  Unless  otherwise  directed  by 
the  NHTSA.  the  information  specified  in 
paragraphs  (b)  (1)  through  (5)  of  this 
section  shall  be.included  in  the  quarterly 
report,  with  respect  to  each  notification 
campaign,  for  each  of  six  consecutive 
quarters  beginning  with  the  quarter  in 
which  the  campaign  was  initiated  (i.e.. 
the  date  of  initial  mailing  of  the  defect 
or  noncompliance  notification  to 
owners)  or  corrective  action  has  been 
completed  on  all  defective  or 
noncomplying  vehicles  or  items  of 
replacement  equipment  involved  in  the 
campaign,  whichever  occurs  first. 

(b)  Each  report  shall  include  the 
following  information  identified  by  and- 
in  the  order  of  the  subparagraph 
headings  of  this  paragraph. 

(1)  The  notification  campaign  number 
assigned  by  NHTSA. 

(2)  The  date  notification  began  and 
the  date  completed. 

(3)  The  number  of  vehicles  or  items  of 
equipment  involved  in  the  notification 
campaign. 

(4)  The  number  of  vehicles  and 
equipment  items  which  have  been 
inspected  and  repaired  and  the  number 
of  vehicles  and  equipment  items 
inspected  and  determined  not  to  need 
repair. 

(5)  The  number  of  vehicles  or  items  or 
equipment  determined  to  be 
unreachable  for  inspection  due  to 
export,  theft,  scrapping,  failure  to 
receive  notification,  or  other  reasons 
(specify).  The  number  of  vehicles  of 
items  of  equipment  in  each  category 
shall  be  specified. 

(c)  Information  supplied  in  response 
to  paragraphs  (b)  (4)  and  (5)  of  this 
section  shall  be  cumulative  totals. 
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(Sl'CS.  10.3,  119,  Pub  L,  89-563,  80  Stat,  718  '1,5 
U.S,C,  1392.  1407):  delegction.s  of  author  itv  hi 
49  CFR  1.50  and  501  8) 

Issued  on   M.irch  21    1985, 
George  Parker, 

Associate  Administrator  for  Enforcement. 
(FR  Doc-  85-7265  Filed  3-2fi-85;  8  45  rtm] 
BILLING  CODE  491Cy-5»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

Ocean  Salmon  Fisheries  off  the  Coast 
of  Washington,  Oregon,  and  California 

agency:  National  Marine  Fish(M,es 
Service  (.NMFS).  .\OAA.  Commerce. 
ACTION:  .Notice  of  public  hranngs. 

summary:  The  Pacific  Fishery 
Management  Council  (Count  il)  will  hold 
public  hearings  conccrni-.g  the  1985 
ocean  salmcin  fishing  regulation  optMns 
off  the  coasts  of  W'ash:r.Bti»n,  Orr^on, 
and  California. 

DATES:  V\Tittr.n  commen's  concerning 
the  Council's  proposed  ocean  fishery 
mandgement  options  for  1985  are  invited 


through  .April  5.  198,5   In  J  \  uiu,!!!,  or 
organizations  di'sirmg  to  comment  in 
person  mav  do  so  at  the  puhhc  hearings 
v\h,;(  h  will  begin  a!  "  iKi  p.ni   See 
"SUPPLEMENTARY  INFORMATION"  for 

dates  and  loca'.ons  of  the  hearings. 

ADDRESSES:  Written  i  Mn-,,n:i  n!s  should 
be  sent  to  the  Paciiic  Fibher\' 
Management  Council.  526  SVV.  Mill 
Street.  Portland,  OR  97201.  Copies  of  the 
1985  salmon  status  report  and  the 
Council's  regulation  options  are 
available  at  this  address.  An  impact 
analysis  of  the  Council's  proposed 
option  is  being  developed  by  the  Salmon 
Plan  Development  Team  and  should  be 
available  jus!  prior  to  and  at  the  public 
hearings, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  Greenie\  (K.xecutive 
Director).  503-221 -<i.352, 

SUPPLEMENTARY  INFORMATION:  The 

(Council  will  rr.eet  on  .April  9-11  at  the 
.*\i'-port  HouddV  \r.n.  Portland,  Oregon, 
to  cor,.sider  the  input  from  the  public 
hearings  and  written  comments 
received,  and  to  hear  additional 
comments  from  its  advisors  and  the 
public  1  he  Council  will  then  develop  its 
recommendations  for  the  1985  ocean 
salmon  fishing  season  regulations  for 


s jt^ir.issiun  to  the  Se(.re'.'ir\  of 
Ciimniercp 

The  he.irings  vmM  i.ike  place  at  the 
follovv  ing  locations; 

March  26,  1985 

Holiday  Inn  Airport,  Plaza  Room,  1~.338 

Pacific  Hwy,  South,  Seattle,  WA  981ttfl 
Thunderbiid  Motor  Inn.  North  and  South 

Umpqiia  Room.  1313  N  Ba\  shore  Dr„ 

Coos  Bay,  Or  g"420 
Redwood  Acres  Fairground   Mu!*i- 

Purpose  Building,  3"50  H,i":s  S;reet, 

Eureka   C,.\  Q.5'0i 

March  27,  1985 

Holiday  Inn,  Crden  Bc'iiroun^.,  245 

South  /Xirport  B'i\d,  San  Frcinrisi  o   C.A 
94080 

Elks  Hall,  4,51  \VM  St  ,  As'i>n.-.   OR  u-i,ij 

April  4.  1985 

Idaho  Dept,  of  Fish  and  Game,  Meeting 
Room.  500  South  Walnut  Street,  Boise, 

m  fi3-07 

tl.'.  3   M.irch  22,  1985. 

Rich.'ird  B.  Roe, 

Director,  Office  of  Protected  Species  Habitat 
Conservation,  National  Marine  Fisheries 
Service. 

(FR  Dec    Hv^-^rtfc  F  :.  e  5-:fV-85;  8:45  am) 

BILUNG  CODE  3S1D-22-M 
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Notices 


This  section   of  the   FEDERAL   REGISTER 
contains  documents   other  than   rules   or 
proposed   rules   that  are  applicable   to   the 
public    Notices  of   heanngs  and 
investigations,   committee   meetings,   agency 
decisions  and   rulings,   delegations   of 
authonty,    filing   of   petitions   and 
applications   and   agency   statements   of 
organization   and   functions   are   examples 
of   documents  appeanng   in   this   section 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

March  22,  1985. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  coUectum  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable:  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  m  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  m.ay  be  obtained 
from:  Department  Clearance  Officer, 
IJSDA,  OIR.M,  Room  404-W  Admin. 
BIdg.,  Washington,  D.C.  202.50,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC.  20503.  ATTN':  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Agricultural  Marketing  Service 
Designated  Handler's  Report  and 

Application  for  Refund  of  Assessment 

(Potato  Research  and  Promotion  Act) 
Recordkeeping,  On  occasion.  Monthly 
Farms:  Businesses  or  other  for-profit; 

10.688  responses;  10,345  hours;  not 

applicable  under  3504(h) 
Kurt  J.  Kimmel  (202)  447-2038 

•  Agricultural  Stabilization  and 
Conservation  Service 

Supplier's  Agreemen| 

CCC-308 

On  occasion 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  1,000 
responses;  166  hours:  not  applicable 
under  3504(h) 

Beverly  Pritts  (202)  447-8374 

New 

•  Agricultural  Research  Service 
Livestock  Guarding  Dog  Questionnaire 
One  time  response 

Forms;  300  responses  30  hours:  not 
applicable  under  3504(h) 
Jeffery  S.  Green  (208)  374-5409 

Jane  A.  Benoit, 

Departmental  Clearance  Officer. 

IF'R  Doc.  85-7258  Filed  3-26-85;  8:45  am) 
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Forest  Service 

East  Fork,  Winter  Sports  Site;  San 
Juan  National  Forest;  Mineral  and 
Archuleta  Counties,  CO;  Intent  To 
Prepare  Environmental  Impact 
Statement 

The  Forest  Service.  Department  of 
Agriculture  in  cooperation  with  other 
federal,  state,  and  local  agencies  will 
prepare  an  environmental  impact 
statement  concerning  development  of 
the  proposed  East  Fork  Winter  Sports 
Site. 

East  Fork  Joint  Venture  proposes  to 
develop  an  alpine  skiing  area  and  year- 
round  resort  on  public  and  private  land. 
The  area  proposed  for  development, 
identified  as  East  Fork  in  the  San  Juan 
National  Forest  Land  and  Resource 
Management  Plan,  is  located  about  eight 
miles  north  of  Pagosa  Springs  on  U.S. 
Highway  160  and  six  miles  east  on  the 
East  Fork  road.  The  proposed  skiing 
development  would  likely  occur  in 
phases  and  reach  an  ultimate  capacity 


of  13.500  skiers-at-one-time  served  by. 
as  yet,  an  undetermined  number  of  lifts. 

The  environmental  analysis  of  this 
proposal  is  being  assisted  and 
coordinated  by  a  Joint  Review 
Committee  which  was  established  and 
provided  for  in  a  Memorandum  of 
Understanding  dated  March  5,  1985. 
Committee  membership  includes 
representatives  of  the  USDA  Forest 
Service;  State  of  Colorado;  Mineral 
County,  Colorado:  Archuleta  County, 
Colorado:  and  East  Fork  Joint  Venture. 

The  alternatives  of  no  action  and  of 
permitting  development  as  proposed 
will  be  analyzed.  As  scoping  progresses 
additional  mountain  development 
alternatives  may  be  identified  for 
analysis. 

The  National  Environmental  Policy 
Act  (N'EP.A)  requires  an  early  and  open 
process  for  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  a  proposed  action.  The  Forest  Service 
with  the  Joint  Review  Committee  has 
scheduled  two  public  scoping  meetings 
to  identify  issues  and  concerns  related 
to  the  proposal: 

April  16. 1985,  at  7:30  PM.  at  the  Oak 
Ridge  Motor  Inn.  158  Lightplant  Road 
in  Pagosa  Springs,  Colorado,  and 

April  17. 1985  at  7:30  PM  at  the 

Courthouse  Annex  on  Main  Street  in 
Creede.  Colorado. 

The  draft  Environmental  Impact 
Statement  is  expected  to  be  available 
for  public  review  in  July  1986.  The  final 
Environmental  Impact  Statement  is 
scheduled  to  be  filed  by  December  31. 
1986.  A  Record  of  Decision  will  be 
issued  by  the  USDA  Forest  Service 
when  the  final  Environmental  Impact 
Statement  is  released.  If  the  decision  is 
to  allow  development,  construction 
could  not  realisticallv  begin  until  spring 
1988. 

John  R.  Kirkpatrick.  San  Juan  National 
Forest  Supervisor,  is  the  responsible 
official. 

Questions  and  comments  about  the 
proposed  action  and  Environmental 
Impact  Statement  should  be  directed  to: 
Samuel  A.  Scanga.  District, Ranger, 

Pagosa  Ranger  District,  P.O.  Box  310, 

Pagosa  Springs.  Colorado  81147,  (303) 

264-2268 
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Dated:  Mdrch  19.  1985. 
Robert  M.  Lillie, 

Acting  Forest  Supeni'sor. 

IFR  Doc.  85-7198  Filed  3-2&-«5,  845  am) 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

General  Advisory  Committee;  Closed 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  the  following 
meeting: 

Ndme:  Cener.]!  Advisory  Committee  on 
Arms  Control  and  Disarmament. 

Date:  April  11  and  12.  19H5 

Time:  9:00  a.m. 

Place:  State  Department  Building, 
Washington.  DC. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Charles  M. 
Kupperman.  Executive  Director  of  the 
General  .Advisory  Committee  Room 
5927,  U.S.  Arms  Control  and 
Disarmament  Agency,  Washington.  DC. 
20451.  telephone  (202)  632-5176. 

Purpose  of  Advisory  Committee:  To 
advise  the  Director  of  the  U.S.  Arms 
Control  and  Disarmament  Agency  on 
arms  control  and  disarmament  policy 
and  activities,  and  from  time  to  time  to 
advise  the  President  and  the  Secretary 
of  State  respecting  matters  affecting 
arms  control,  disarmament,  and  world 
peace. 

Agenda 

Will  include  the  following  discussions 
and  presentations: 

April  11 

A.M.  and  P.M. — Discuss  ongoing  arms  control 
negotiations 

April  12 

AM  —Executive  Session 

Reason  for  closing:  The  GAC 
members  will  be  reviewing  and 
discussing  matters  specifically  required 
by  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  and 
foreign  policy. 

Authority  to  close  meeting:  The 
closing  of  this  meeting  is  in  accordance 
with  a  determination  bv  the  Director  of 
the  U.S.  Arms  Control  and  Disarmament 
.'\gency  dated  March  6,  1985,  made 
[jursuant  to  the  provisions  of  section 


10(d)  of  the  Federal  .^dvisorv  Committee 
Act  as  amended 
William  J.  Montgomery, 

Administrative  Dirpctor. 

IFR  Doc.  85-6652  Filed  3-25-85;  8:45  am) 
BILLING  CODE  M20-32-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Allocation  of  Duty-Exemptions  for 
Calendar  Year  1985  Among  Watch 
Producers  Located  in  the  Virgin 
Islands 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce:  and  Office  of 
the  Secretary.  Department  of  the 

Interior. 

action:  Allocation  of  duty-exemptions 
for  calendar  year  1985  among  producers 
located  in  the  Virgin  Islands. 

summary:  This  action  allocates  1985 
duty-exemptions  for  watch  producers 
located  in  the  Virgin  Islands  pursuant  to 
Pub.  L.  9~-14fi 

FOR  FURTHER  INFORMATION  CONTACT: 

Franlv  Creel.  (,202;  3~:'-16t.)0. 
SUPPLEMENTARV  INFORMATION:  Pursuant 
to  Pub.  L.  97-446,  the  Departments  of  the 
Interior  and  Commerce  (the 
Departments)  share  responsibility  for 
the  allocation  of  duty  exemptions  among 
watch  assembly  firms  in  the  insular 
possessions.  The  Departments 
established  for  1985  a  total  quantity  of 
watches  and  watch  movements  which 
could  be  entered  free  of  duty  from  the 
insular  possessions  of  S.OOO.fXX)  units. 
3.500,000  of  which  could  be  allocated  to 
Virgin  Islands  producers,  1,000,000  to 
Guam  producers,  and  500,000  to 
American  Samoa  producers  (50  FR 
7170). 

The  criteria  for  the  calculation  of  the 
1985  duty-exemption  allocations  among 
insular  producers  are  set  forth  in 
§  303.14  of  the  regulations  (15  CFR  Part 
303)  as  amended  on  February  21.  1985 
(50  F'R  7170).  The  Departments  have 
verified  the  data  submitted  on 
application  form  ITA-334P  by  producers 
in  the  Virgin  Islands  and  inspected  the 
current  operations  of  all  producers  in 
accordance  with  §  303.5  of  the 
regulations.  The  verification  established 
that  in  calendar  year  1984  the  Virgin 


Islands  watch  assembly  firms  shipped 
2,195.965  watches  and  watch  movements 
into  the  customs  territory  of  the  United 
States  under  General  Headnote  3(a)  of 
the  Tariff  Schedules  of  the  United 
States.  The  dollar  amount  of  corporate 
income  taxes  paid  by  all  producers 
during  calendar  year  1984.  less  penalty 
payments  and  refunds  and  subsidies, 
plus  the  creditable  wages  paid  by  all 
producers  during  calendar  year  1984  to 
residents  of  the  territory  totalled 
$2,723,596. 

The  calendar  year  1985  Virgin  Islands 
annual  allocations  set  forth  below  are 
based  on  the  data  verified  by  the 
Departments  in  the  Virgin  Islands  and 
are  made  in  accordance  with  the 
formula  governing  the  allocation  of  the 
duty-exemptions  set  forth  in  §  303.14  of 
the  regulations.  The  allocations  reflect: 
(1)  Adjustments  made  in  data  supplied 
on  the  producers'  annual  application 
forms  (ITA  Form-334P)  as  a  result  of  the 
Departments'  verification:  and  (2) 
reallocation  of  duty-exemptions  which 
have  been  voluntarily  relinquished  by 
some  producers  pursuant  to  §  303.6(b)(2) 
of  the  regulations. 

The  duty-exemption  allocations  for 
calendar  year  1985  in  the  Virgin  Islands 
are  as  follows: 


Annual 

Name  ot  Hem 

alloca- 

tion 

1   Beiair  Ouart2.  Inc _           

402.755 

2  HamfKJen  Watch  Co..  me. ..         

200.000 

3  Master  Time  Co  .  Inc _     ..       

740,763 

4   Pro9es.s  Wslch  Co  .  Inc 

883.091 

5  Unitime,  industnes.  Inc _ „ 

473.391 

6.  Tropex,  Inc ^ 

300.000 

The  above  allocation  totals  3,000,000 
units.  The  remaining  500.000  units  have 
been  set  aside  for  possible  allocation  to 
new  firms. 

The  number  of  watches  and  watch 
movements  authorized  for  shipment  on 
or  after  January  1, 1985,  under  interim 
allocations  previously  made  by  the 
Departments  will  be  applied  against  the 
allocations  above,  which  are  for  the  full 
calendar  year  1985. 
John  L.  Evans. 

Deputy  to  the  Duputy  Assistant  Secretary  for 
Import  Administration,  Deportment  of 
Commerce. 

Richard  T.  Montoya, 

Assistant  Secretary  for  Territorial  and 
International  Affairs.  Department  of  the 
Interior. 

jFR  Doc.  85-7269  Filed  3-2&-85:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument; 
Massachusetts  Institute  of  Technology 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Culturdl  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  No.  83-228R.  Applicant: 
Massachusetts  Institute  of  Technology, 
Cambridge.  MA  02139.  Instrument: 
Model  .VIBE  2300-R&D  System  for 
Molecular  Beam  Epitaxy  and  Associated 
Surface  Analyses.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  [uly  7. 1983. 

Comments:  None. 

Decision:  Denied.  An  instrument  or 
appratus  of  equivalent  scientific  value  to 
the  foreign  instrument  for  such  purposes 
as  it  is  intended  to  be  used  is  being 
manufactured  in  the  United  States. 

Reasons:  In  the  denial  without 
prejudice  to  resubmission  (DVVOP)  the 
applicant  was  requested  to  provide  a 
point-by-point  comparison  of  the 
guaranteed  specifications  of  the  foreign 
article  claimed  pertinent  (within  the 
meaning  of  §  301. 2(r)  and  (s)  of  the 
regulations)  to  the  intended  research 
with  similar  specifications  of  the 
domestic  instrument.  Varian  Model  GEN 
U.  The  resubmission  does  not  address 
this  request  nor  does  it  establish,  as 
required  by  the  regulations,  that  the 
domestic  instrument  cited  could  not 
accomplish  the  intended  purposes 
equally  well.  As  pointed  out  in  the 
DWOP.  §  301.5(d)(3)  states  "The  burden 
of  proof  shall  be  on  the  applicant  to 
demonstrate  that  no  instrument  of 
equivalent  scientific  value  for  the 
purposes  for  which  the  foreign 
instrument  is  to  be  used  is  being 
manufactured  in  the  United  States." 

Subsection  301.5(e)(8)  of  the 
regulations  further  provides  that 
".  .  .  In  the  event  an  applicant  fails  to 
address  the  noted  deficiencies  in  the 
response  to  the  DWOP.  the  Director  may 
deny  the  application." 

A  comparison  of  the  foreign  and 
domestic  instruments  shows  that  both 
are  capable  of  supporting  the  quality 
growth  of  GaSa.  InCaAs,  and  InAlAs 
semiconductor  materials.  Both  systems 
handle  2  inch  diameter  samples.  They 
also  have  the  same  throughput,  growth 


chamber  size,  number  of  furnaces  and 
number  of  shrouds. 

The  research  flexibility  of  a  Molecular 
Beam  Epitaxy  machine  is  detemined  by 
its  source  configuration.  The  source 
combined  with  the  substrate 
arrangements  determines  the  quality  of 
the  material  grown.  The  flexibility  of  the 
Varian  instrument  has  been  well 
established  by  use  in  various  research 
laboratories,  both  commercial  and 
educational,  and  has  a  demonstrated 
capacity  to  produce  the  growths  of 
interest.  Research  abstracts,  from  such 
institutions  as  AT&T  Bell  Laboratories 
and  Cornell  University  establish  the 
capability  of  the  domestic  instrument. 
'  We  find  that  a  prima  facie  case  for 
duty-free  entry  has  not  been  made  and 
that  the  domestically  manufactured 
Varian  Model  GEN  II  is  of  equivalent 
scientific  value  to  the  foreign  article  for 
such  purposes  as  this  instrument  is 
intended  to  be  used. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
F.ducational  and  Scientific  Materials) 
Frank  W.  Creel. 

Acting  Director.  Slatiitot}  Import  Programs 
Staff. 

IFR  Doc.  eS-7226  Filed  3-26-85;  8:45  am] 
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[C-549-501J 


Initiation  of  Countervailing  Duty 
Investigation;  Certain  Circular  Welded 
Cart>on  Steel  Pipes  and  Tubes  From 
Thailand 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce.  i 

ACTION:  Notice.  I 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Thailand  of  certain  circular  welded 
carbon  steel  pipes  and  tubes,  as 
described  in  the  "Scope  of  the 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  by 
May  24,  1985. 

EFFECTIVE  DATE:  March  27,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Herring.  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 


Constitution  Avenue.  NW..  Washington. 
D.C.  20230,  telephone;  (202)  377-0187. 

SUPPLEMENTARY  INFORMATION:  . 

Petition 

On  February  28.  1985.  we  received  a 
petition  filed  on  behalf  of  the  Committee 
on  Pipe  &  Tube  Imports  (CPTI).  its 
subcommittees  on  standard  and  line 
pipe,  ard  the  companies  which  are 
mem.bers  of  those  subcommittees  with 
respect  to  certain  welded  carbon  steel 
pipes  and  tubes.  In  compliance  with  the 
filing  requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleged  that  manufacturers, 
producers,  or  exporters  in  Thailand  of 
certain  circular  welded  carbon  steel 
pipes  and  tubes  receive  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act).  Thailand  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act, 
and  the  merchandise  being  investigated 
is  dutiable.  Therefore,  section  303(a)(1) 
and  (b)  of  the  Act  apply  to  this 
investigation.  Accordingly  petitioners 
are  not  required  to  allege  that,  and  the 
U.S.  International  Trade  Commission  is 
not  required  to  determine  whether, 
imports  of  these  products  cause  or 
threaten  material  injury  to  a  U.S. 
industry. 

The  petition,  as  originally  filed, 
covered  both  standard  pipe,  which  is 
defnied  in  the  "Scope  of  Investigation" 
section  of  this  notice,  and  line  pipe.  By 
a.mendment  dated  March  12,  1985, 
counsel  for  petitioners  clarified  that  the 
petition  was  being  filed  on  behalf  of  the 
clarified  that  the  petition  was  being  filed 
on  behalf  of  the  standard  pipe 
subcommittee  and  the  line  pipe 
subcommittee  of  the  CPTI  and  by 
individual  manufacuturers  of  standard 
pipe  and  line  pipe.  By  amendment  dated 
March  14, 1985,  petitioners  withdrew  the 
portion  of  the  petition  dealing  with  line 
pipe. 

Based  on  the  petition,  as  amended,  we 
determine  that  the  subcommittee  on 
standard  pipe  and  the  individual 
manufacuturers  of  standard  pipe,  who 
have  indicated  that  they  are  filing  the 
petition,  have  standing  to  file  with 
respect  to  standard  pipe.  We  have 
determined  from  the  amended  petition 
filed  March  12.  1985.  that  the 
subcommittee  on  line  pipe  does  not  have 
standing  with  respect  to  standard  pipe 
because  a  majority  of  its  membership 
does  not  produce  standard  pipe. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  a  petition  sets 
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forth  the  allegations  necessary  for  the 
initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  and  we  have  found  that  the 
petition  meets  these  requirements. 

Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  the  manufacturers, 
produers,  or  exporters  in  Thailand  of 
certain  circular  welder  carbon  steel 
pipes  and  tubes,  as  described  in  the 
"Scope  oof  the  Investigation"  section  of 
this  notice,  receive  benefits  which 
constitute  bounties  or  grants.  If  our 
investigation  proceeds  normally,  we  will 
make  our  prehminary  determination  by 
May  24,  198.5. 

Scope  of  the  Investigation 

The  products  under  investigation  are: 
circular  welded  carbon  steel  pipes  and 
tubes,  with  an  outside  diameter  of  ,375 
inch  or  more  but  not  over  16  inches,  of 
any  wall  thickness,  currently 
classifiable  in  the  Tariff  Schedules  of 
the  United  States,  Annotated  (TSUSA), 
under  items  610.3231,  610.3234,  610.3241, 
610.3242,  610.3243,  610.3252,  610.3254, 
610.3256,  610.3258  and  610.4925.  These 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  or  structural 
tubing,  are  produced  to  various  ASTM 
specifications,  most  notably  A-120,  A- 
53orA-135, 

Allegations  of  Bounties  or  Grants 

The  petition  alleges  that  producers, 
manufacturers,  or  exporters  in  Thailand 
of  certain  circular  welded  carbon  steel 
pipes  and  tubes  receive  benefits  under 
the  following  programs  that  constitute 
bounties  or  grants.  We  are  initiating  an 
investigation  on  the  following 
allegations: 

•  Export  Packing  Credits  under  the 
"Regulations  Governing  the  Rediscount 
of  Promissory'  Notes  Arising  from 
Exports": 

•  Rediscounts  of  Industrial  Bills  under 
the  "Regulations  Governing  the 
Rediscount  of  Promissory  Notes  Arising 
from  Industrial  Undertakings"; 

•  Electricity  Discounts  for  Exporters; 

•  Tax  Certificates  for  Exports; 

•  Tax  Benefits  under  the  Investment 
Promotion  Act; 

•  Incentives  for  International  Trading 
Companies  under  section  36  of  the 
Investment  Promotion  Act;  and 

•  Tax  Exemptions  for  Promoted 
Industries. 

We  are  also  initiating  an  in\  estiga'ion 


on  the  following  program  that  was  not 
alleged  by  petitioners,  but  which  was 
investigated  in  Certain  Textile  Mill 
Products  and  Apparel  from  Thailand: 

•  Export  Processing  Zones. 

•  We  are  not  initiating  an 
investigation  on  the  following 
allegations  for  the  reasons  stated  below: 

•  Petitioners  allege  that 
manufacturers  that  supply  construction 
materials  to  the  Thai  Contractors 
Consortium  and  Thai  subcontractors  of 
the  Consortium  are  exempt  from 
business  taxes.  We  are  not  initiating  on 
this  allegation  since  petitioners 
information  is  unclear  and  insufficient  to 
show  any  basis  upon  ^hich  such  an 
exemption  could  confer  a  benefit  on 
exports  of  the  products  under 
investigation. 

•  Petitioners  request  that  we 
investigate  the  extent  to  which 
producers  and  exporters  of  the  products 
under  investigation  may  receive  tax 
benefits  under  Royal  Decree  95.  which 
provides  for  reduction  of  income  tax 
applicable  to  the  brokerage  fee  paid  in 
or  from  Thailand  by  a  limited  company 
or  limited  partnership  established  under 
foreign  law  which  does  not  carry  on 
business  in  Thailand.  We  are  not 
initiating  on  this  program  because  there 
is  insufficient  evidence  presented  as  to 
how  this  program  bestows  a  bounty  or 
grant  on  the  production  or  exportation 
of  the  products  under  investigation  from 
Thailand, 

•  Petitioners  allege  that  under  section 
36  of  the  Investment  Promotion  Act. 
trading  companies  may  receive  an 
import  duty  exemption  for  raw  materials 
and  essential  materials  used  in  export 
production.  In  a  previous  investigation. 
Final  Affirmative  Counten-atling  Duty 
Determination  and  Cpuntervciiing  Duty 
Order:  Certain  Apparel  from  Thailand 
(50  PR  9818),  we  stated  that  we  verified 
that  this  program  functions  in  the  same 
way  as  the  duty  drawback  program 
available  to  producers  and  exporters 
which  we  determined  not  to  be 
countervailable  in  the  same 
investigation  Petitioners  ha\e  provided 
us  with  no  additional  information  or 
evidence  of  changed  circumstance  to 
cause  us  to  reexamine  this  program  at 
this  time. 

Alan  F.  Holtner, 

Deputy  Assistant  Secretary  for  Important 
Administration. 

March  20.  1985 

[FR  Doc.  85-7276  Filed  3-26-85;  8:45  am) 
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IC-307-5011 

Certain  Circular  Welded  Carbon  Steel 

Pipe  and  Tubes  From  Venezuela; 

Initiation  of  Countervailing  Duty 

Investigations 

agency:  International  Trade 

Administration,  Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  certain  circular  welded 
carbon  steel  pipe  and  tube  products,  as 
described  in  the  "Scope  of  the 
Investigations"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  withm  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  thai 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Venezuela 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  The  ITC  will 
make  its  preliminary  determination  on 
or  before  April  15,  1985.  If  our 
investigations  proceed  normally,  we  will 
make  our  prehmir.ary  determinations  on 
or  before  Mh\  24.  1985, 
EFFECTIVE  DATE:  March  27,  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Terry  Link  or  Barbara  Tillman.  Office  of 
Investigations.  Import  Administration, 
International  Trade  Admmistrbtion,  U,S. 
DcpartmiCnl  of  Commerce.  14ih  Street 
and  Constitution  .'Avenue,  .\VV,. 
Washington.  DC.  20230;  telephone:  (202J 
337-0189  or  337-1785 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  February'  28.  1985,  we  received  a 

petition  filed  on  behalf  of  the  Committee 
on  Pipe  and  Tube  Imports  (CPTI).  its 
subcommittees  on  standard  and  line 
pipe,  and  the  companies  which  are 
members  of  those  subcommittees  with 
respect  to  certain  welded  carbon  steel 
pipes  and  tube.  In  comipliance  with  the 
filing  requirements  of  §  355.26  of  the 
Commerce  Regulations  [19  CFR  355.26), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Venezuela  of 
certain  welded  carbon  steel  pipe  and 
tube  products  receive  subsidies  within 
the  meaning  of  section  701  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act).  Since 
Venezuela  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  Title  VII  of  the 
Act  applies  to  these  investigations  find 
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the  ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Venezuela  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry 

By  amendment  dated  March  12.  1985, 
counsel  for  petitioners  clarified  that  the 
petition  was  being  filed  on  behalf  of  the 
standard  pipe  subcommittee  and  the  line 
pipe  subcommittee  of  the  CPTI  and  by 
individual  manufacturers  of  standard 
pipe  and  line  pipe.  Based  on  the  petition, 
as  amended,  we  have  determined  that 
the  subcommittee  on  line  pipe  and  the 
following  individual  manufacturers  of 
line  pipe,  who  have  indicated  that  they 
are  filing  the  petition.  Sawhill  Tuhulars 
Division  of  Cyclops  Corp..  Tex-Tube 
Division  of  Cyclops,  and  Larlede  Steel 
Company,  have  standmg  to  file  with 
respect  to  line  pipe.  We  have 
determined  from  the  amended  petition 
filed  March  12  that  the  .subcommittee  or 
standad  pipe  does  not  have  standing 
with  respect  to  line  pipe  bec.iuse  a 
majority  of  its  membership  does  not 
produre  line  pipe.  Based  on  the  petition, 
as  amended,  we  have  determined  that 
the  subcommittee  on  standard  pipe,  and 
the  following  individual  manufacturers 
of  stand.ird  pipe,  who  have  indicated 
th.it  they  are  tiling  the  petition.  Western 
Tube  ami  Conduit  Corporation, 
M.iruiLhi  American  Corporation,  Bull 
Moose  Tube  Company,  Southwestern 
Pipe  Inc.,  Laclede  Steel  Company, 
Pittsburgh  Tube  Company.  Allied  Tube 
&  Conduit.  Century  Tube  Corporation 
and  Sharon  Tube  Company,  have 
standing  to  file  with  respect  to  standard 
pipe  We  have  also  determined  that  the 
subcommittee  on  line  pipe  has  standing 
to  file  with  respect  to  standard  pipe 
because  a  majority  of  its  membership 
produces  standard  pipe. 
Initiation  of  Investigations 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  countervailing  duty 
investigations,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  alleouijons. 

W'e  have  examined  the  petition  on 
certain  circular  welded  carbon  steel 
pifie  and  tube  products  for  Venezuela 
and  have  found  that  it  meets  those 
requirements.  Therefore,  we  are 
initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  certain  circular  welded 
carbon  steel  pipe  and  tube  products,  as 
di;scribed  in  the  "Scope  of  the 
Investigations"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies.  If  our  investigations  proceed 
normally,  we  will  make  our  preliminary 


determinations  on  or  before  May  24, 
1985. 

Scope  of  the  Investigations 

The  products  covered  under  these 
investigations  are: 

(1)  Circular  welded  carbon  steel  pipes 
and  tubes,  with  an  outside  diameter  of 
.375  inch  or  more  but  not  over  16  inches, 
of  any  wall  thickness,  currently 
classifiable  in  the  Tariff  Schedules  of 
the  United  States.  Annotated  (TS,USA), 
under  items  610.3231,  610.3234,  610.3241, 
610.3242,  610.3243,  610.3252.  610.3254, 
610.3256.  610,3258  and  G10.4925.  These 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  or  structural 
tubing,  are  produced  to  v.^irious  ASTM 
specifications,  most  notably  A-120,  A- 
53or  A-135. 

(2)  Circular  welded  carbon  steel  line 
pipe  with  an  outside  dS.ymefer  of  .375 
inch  or  more  but  not  over  16  inches,  and 
with  a  wall  thickness  of  not  less  than 
.065  inch,  currently  classifiable  in  the 
Tariff  Schedules  of  the  United  States. 
Annotated  (TSUS.'\),  under  items 
610.3208  and  610.3209.  These  products 
are  produced  to  various  API 
specifications  for  line  pipe,  most  notably 
AP1-5-L  or  API-5LX. 

Allegations  of  Subsidies 

The  petition  alleges  ilhat 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  certain  circular  welded 
carbon  steel  pipe  and  tube  products 
receive  benefits  under  the  following 
programs  which  constitutes  subsidies. 
We  are  initiating  investigations  on  the 
following  allegations: 

•  Preferential  Government  Loans: 

•  Import  Duty  Reductions; 

•  F.xport  Subsidies: 
—.Multiple  Exchange  Rates; 
—Export  Certificates  for  Credit  Against 

Income  Taxes: 
—Preferential  Export  Financing;  and 
—Preferential  Pricing  of  Inputs  Used  to 

Produce  Exports. 

We  are  not  initiating  investigations  on 
the  following  allegation: 

•  Upstream  Subsidy. 
Petitioners  allege  that  an  upstream 

subsidy  is  conferred  upon  Venezuelan 
producers  of  welded  carbon  steel  pipe 
and  tube  through  their  purchases  of 
subsidized  Venezuelan  hot-tube  and 
cold-rolled  sheet  or  plate.  In  particular, 
(1)  they  have  used  US.  Steel's 
information  that  domestic  subsidies  on 
the.se  inputs  are  at  least  47.9%  (we  found 
in  our  preliminary  determination  on 
Certain  Steel  Products  from  Venezuela 
that  SIDOR  benefits  from  domestic 
subsidies  amounting  to  28.06%);  (2)  they 
have  indicated  that  based  on  their 


experience,  these  inputs  typically 
account  for  75^4  of  the  value  of  welded 
pipe  and  tube;  and  (3)  they  contend  that 
a  competitive  benefit  is  bestowed 
because  SIDOR  sold  below  its  cost  of 
production  in  1983  and  "if  SIDOR  were 
selling  at  prices  above  the  apparent 
cost,  SIDOR  is  almost  certainly  not 
selling  at  prices  above  their  subsidized 
cost"  in  1984.  With  respect  to  their 
competitive  benefit  allegation, 
petitioners  claim  that  there  is  no 
appropriate  arm's-length  price  for 
comparison  purposes  because  these 
inputs  are  not  and  cannot  be  imported 
into  Venezuela. 

We  recommend  not  initiating  on  this 
upstream  allegation  because  petitioners 
have  not  provided  "reasonable  grounds 
to  believe  or  suspect"  that  a  com.petitive 
benefit  is  being  conferred.  The  preferred 
method  for  determining  v.hcther  a 
competitive  benefit  is  being  bestowed 
by  unrelated  suppliers  is  through  a  price 
comparison.  Absent  price  comparisons 
there  must  be  an  explicit  mechanism 
which  works  to  ensure  tliat  any  benefit 
to  the  upstream  producer  is  being 
passed  through.  A  simple  allegation  of 
below  cost  sales  does  not,  in  and  of 
itself  constitute  sufficient  evidence  that 
subsidies  are  being  passed  through.  We 
will  promptly  reconsider  this  question 
on  the  basis  of  any  additional 
information  provided  during  these 
investigations. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
ail  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  Vv-ithout 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  April  15. 
1985,  whether  there  is  a  reasonable 
indicatin  that  imports  of  certain  circular 
welded  carbon  steel  pipes  and  tubes 
from  Venezuela  are  causing  material 
injury,  or  threaten  material  injury,  to  a 
United  States  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate:  otherwise. 
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it  will  proceed  according  to  the  statutory 

procedures. 

March  20,  1985. 

Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 

Administration 

[FR  Doc  85-7278  Filed  3-2&-85;  8:45  am) 
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lC-433-502] 

Initiation  of  Countervailing  Duty 
Investigation;  Oil  Country  Tubular 
Goods  From  Austria 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Austria  of  oil  country  tubular  goods, 
as  described  in  the  "Scope  of  the 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Austria 
materially  injure,  or  threaten  material 
injury  to,  a  U,S.  industry.  The  ITC  will 
make  its  preliminary  determination  on 
or  before  April  15, 1985.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  May  24,  1985. 
EFFECTIVE  DATE:  March  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Martin  or  Betsy  Killian.  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230,  telephone:  (202) 
377-3464  or  377-1673 
SUPPLEMENTARY  INFORMATION: 

Petition 

On  February  28.  1985,  we  received  a 
petition  in  proper  form  from  the  United 
States  Steel  Corporation  of  Pittsburgh, 
Pennsylvania,  filed  on  behalf  of  the  U.S. 
industry  producing  oil  country'  tubular 
goods.  In  compliance  with  the  filing 
requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Austria  of  oil 
country  tubular  goods  receive  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 


Since  Austria  is  a  "country'  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  Title  VII  of  the 
Act  applies  to  this  investigation,  and  the 
ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Austria  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry-.  On 
March  5, 1985,  we  received  a  letter  from 
counsel  on  behalf  of  Lone  Star  Steel 
Company  requesting  that  the  company 
be  added  as  a  co-petitioner  to  the  oil 
company  tubular  goods  from  A'jstria 
proceedings  filed  by  the  United  States 
Steel  Corporation  the  United  States 
Steel  Corporation  has  agreed  to  include 
the  Lone  Star  Steel  Company  as  a  co- 
petitioner  in  this  proceeding.  By 
amendment  dated  Marcih  7,  1985. 
counsel  for  Lone  Star  amended  the 
petition. 

Initiation  of  Investigation 

Under  section  702[c]  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  IS  filed,  whether  a  petition  sets 
forth  the  allegations  necessary  for  the 
initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  oil 
country  tubular  goods  from  Austria,  and 
we  have  found  that  the  petition  meets 
these  requirements.  Therefore,  we  are 
initiating  a  counter\'&ihng  duty 
investigation  to  determine  whether  the 
manufacturers,  producers,  or  exporters 
in  Austria  of  oil  country  tubular  goods, 
as  described  in  the  "Scope  of  the 
Investigation"  section  of  this  notice, 
receive  subsidies. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are   'oil country  tubular 
goods  "  (OCIG),  which  are  hollow  steel 
products  of  circular  cross-section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  These  products  include  oil  well 
casing,  tubing,  and  drill  pipe  of  carbon 
or  alloy  steel,  whether  welded  or 
seamless,  manufactured  to  either 
American  Petroleum  Institute  (API)  or 
proprietary  specifications.  This 
investigation  covers  both  finished  and 
unfinished  oil  country  tubular  goods. 

The  provisions  of  the  Tariff  Schedules 
of  the  United  States.  Annotated 
(TSUSA)  covering  all  steel  pipe  and 
tube,  including  oil  country  tubular 
goods,  were  changed  as  of  .^pril  1,  1984 
As  a  result  of  the  changes  mentioned 
above,  oil  country  tubular  goods  now 
comprise  TSUSA  item  numbers  610.3216, 
619.3219,  610.3233.  610.3242,  610,3243, 
610,3249,  610.3252,  810.3254,  610,3256, 
610,3258,  610.3262,  610.3264,  610,3721. 
610,3722.  810.3751,  610.3925,  610,3935, 


610.4025,  610.4035,  610.4225,  610.4235, 
610.4325.  610.4335.  610.4942,  610.4944. 
610.4946,  610.4954.  610.4955.  610  4956. 
610.4957,  610.4966,  610,4967,  610  4968, 
610  4969.  610.4970.  610.5221,  610.5222. 
610.5226,  610.5234,  610.5240,  610  5242. 
610,5243,  and  610.5244, 

Allegations  of  Subsidies 

The  petition  allegps  that 
manufacturers,  producers,  or  exporters 
in  Austria  of  oil  country  tubular  goods 
receive  benefits  under  the  following 
programs  which  constitute  subsidies: 

•  Government  Equity  Infusions; 

•  Government  Grants  to  the  Austrian 
Steel  Industry; 

•  Loan  Guarantees  and  Interest 
Subsidies; 

•  Preferential  Export  Financing: 
— Kontrollbank  Export  Credits; 

— Osterreichische  In\estitionskredit 

TOP-1  and  TOP-2  Loans; 
— F'xport-Oriented  Research  and 

Development  Loans. 

•  Special  Tax  Incentives  for  Exports: 

•  Labor  Subsidies; 

— Government-Funded  Labor  Training: 
— Special  Assistance  Act; 

•  Local  Incentives: 

— Reduced  Tax  Liability; 

— Various  Cash  Grant  Programs: 

— Preferred  Loans: 

— Labor  Subsidies:  and 

— Local  Tax  Incentives, 

We  are  not  initiating  on  the  following 
allegations  because  any  benefits 
received  by  VOEST- Alpine  would  be 
captured  by  the  programs  on 
government  equity  infusions  and 
interest  subsidies  through 
Osterreichische  Industrieverwaltungs 
AG{OIAG) 

•  Government  Subsidies  to  VOEST- 
Alpine  through  its  Holding  Company 
OIAG. 

— Waiver  of  Dividends; 
—Diversion  of  Oil  Profits  to  VOEST- 

Alpine:  and 
— Loan  Guarantees. 

Notincation  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  U.S.  International  Trade 
Commission  (ITC]  of  this  action,  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information  in  our  files. 

We  will  also  allow  the  ITC  access  to 
all  pri\iieged  and  confidential 
information  in  our  files,  provided  it 
confirms  in  writing  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 


sdnesday,  March  27.  1985  /  Notices 


consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

M.irrh  20.  1985 
Alan  F.  Holmer, 

Di'puty  Assistant  Secretary  for  Import 

A:/iiiinistratjon. 

|KR  Do(.  85-7275  Filed  3-26-85;  8:45  ani| 
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(C-307-504I 

Initiation  of  Countervailing  Duty 
Investigation— Oil  Country  Tubular 
Gooifs  From  Venezuela 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  certain  oil  country 
tubular  goods,  as  described  in  the 
"Scope  of  the  Investigation"  section  of 
this  notice,  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Venezuela 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  The  ITC  will 
make  its  preliminary  determination  on 
or  before  April  15. 1985.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  May  24.  1985. 
EFFECTIVE  DATE:  March  27,  19H5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Link  or  Barbara  Tillman,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW'.. 
Washington.  D.C.  20230,  telephone:  (202) 
377-0189  or  377-1785. 
SUPPLEMENTARY  INFORMATION: 

Petition 

On  February  28,  1985,  we  received  a 
petition  in  proper  form  from  the  United 
States  Steel  Corporation  of  Pittsburgh, 
Pennsylvania,  filed  on  behalf  of  the  U.S. 
industry  producing  certain  oil  country 
tubular  goods.  In  compliance  with  the 
filing  requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Venezuela  of 
certain  oil  country  tubular  goods  receive 
subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  1930.  as  amended 


(the  Act).  Since  Venezuela  is  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act, 
Title  VII  of  the  Act  applies  to  these 
investigations,  and  the  ITC  is  required  to 
determine  whether  imports  of  the 
subject  merchandise  from  Venezuela 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  March  5. 
1985.  we  received  a  letter  from  counsel 
on  behalf  of  Lone  Star  Steel  Company 
requesting  that  the  company  be  added 
as  a  co-petitioner  to  the  oil  country 
tubular  goods  from  Venezuela 
proceedings,  filed  by  U.S.  Steel.  U.S. 
Steel  has  agreed  to  include  Lone  Star 
Steel  as  a  co-petitioner  in  this 
proceeding.  By  amendment  dated  March 
7.  1985,  counsel  for  Lone  Star  Steel 
amended  the  petition. 

initiation  of  Investigation 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  a  petition  sets 
forth  the  allegations  necessary  for  the 
initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  certain 
oil  country  tubular  goods  from 
Venezuela,  and  we  have  found  that  the 
petition  meets  these  requirements. 
Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Venezuela  of 
certain  oil  country  tubular  goods,  as 
described  in  the  "Scope  of  the 
Investigation"  section  of  this  notice, 
receive  subsidies.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  on  or  before 
May  24, 1985.  1 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  "oil  country  tubular 
goods",  which  are  hollow  steel  products 
of  circular  cross-section  intended  for  use 
in  the  drilling  of  oil  or  gas.  These 
products  include  oil  well  casing,  tubing, 
and  drill  pipe  or  carbon  or  alloy  steel, 
whether  welding  or  seamless, 
manufactured  to  either  American 
Petroleum  Institute  (API)  or  non-API 
(such  as  proprietary)  specifications  as 
currently  provided  for  in  the  Tariff 
Schedules  of  the  United  States, 
Annotated  (TSUSAJ  under  item  numbers 
610.3216.  610.3219.  610.3233.  610.3249. 
610.3252,  610.3256,  610.3258,  610.3721. 
610.3722.  610.3925,  610.3935,  610.4025. 
610.4035,  610.4225.  610.4235.  610.4325. 
610.4335.  610.4942.  610.4944,  610.4946, 
610.4954.  610.4955.  610.4956,  610.4957. 
610.4966,  610.4967,  610.4968.  610.4969. 
610.4970,  610.5221,  610.5222,  610.5226, 


610.5240,  610.5242,  610.5243.  and 
610.5244.  This  investigation  includes  oil 
country  tubular  goods  that  are  in  both 
finished  and  unfinished  ccndition. 

Allegations  of  Subsidies 

The  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  certain  oil  country 
tubular  goods  receive  benefits  under  the 
following  programs  which  constitute 
subsidies.  We  are  initiating  an 
investigation  on  the  following 
allegations: 

•  Preferential  Government  Credit; 
— Preferential  Government  Loans; 
— Government  Loan  Guarantees; 

— Assumption  of  Hard  Currency  Debt  of 
Sidor-CVG  Siderurgica  del  Orinoco 
CA  (SIDOR); 

•  Government  Equity  Infusions; 

•  Import  Duty  Reductions: 

•  Preferential  Tax  Incentives; 

•  Regional  Incentives; 

•  Export  Subsidies: 
—Preferential  Exchange  Rates; 

— Export  Certificates  for  Credit  Against 

Income  Taxes: 
— Preferential  Export  Financing:  and 
— Preferential  Pricing  of  Inputs  Used  to 

Produce  Exports. 

We  are  not  initiating  on  the  following 
allegations: 

Upstream  Subsidy.  The  Match  7, 1985 
amendment  to  the  petition  alleges  that 
producers  manufacturers,  and  exporters 
of  oil  country  tubular  goods  receive 
"upstream  subsidies"  through  the 
purchase  of  subsidized  inputs. 

While  petitioners  allege  that 
Venezuelan  steel  manufacturers  receive 
domestic  subsidies,  they  provide  no 
information  that  these  subsidies  have  a 
significant  effect  on  the  cost  of 
manufacturing  oil  country  tubular  goods. 
Petitioners  do  not  identify  those  inputs 
in  the  manufacture  of  oil  country  tubular 
goods  that  are  benefiting  from  subsidies. 
Further,  petitioners  do  not  allege  that 
upstream  subsidies  on  inputs  bestow  a 
competitive  benefit  on  oil  country 
tubular  goods. 

Because  the  petition  failed  to  quantify 
the  amount  of  subsidy  bestowed  on 
steel  input  products  and  to  specify  how 
much  of  that  subsidy  is  passed  through 
to  oil  country  tubular  goods  producers, 
there  is  no  basis  on  which  to  evaluate 
the  competitive  benefit  allegedly 
bestowed  on  oil  country  tubular  goods 
or  the  effect  of  such  benefit  on  the  cost 
of  producing  oil  country  tubular  goods. 
Therefore,  we  find  the  petition  does  not 
provide  "reasonable  grounds,"  within 
the  meaning  of  section  701(g)  of  the  Act, 
to  believe  or  suspect  that  upstream 
subsidies  are  being  bestowed  on  oil 
country  tubular  goods,  and  are  not 
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initiating  with  respect  to  this  allegation. 
We  will  promptly  reconsider  this 
question  on  the  basis  of  any  additional 
information  provided  during  this 
investigation. 

Notincation  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action,  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  nonconfidential 
information  in  our  files.  We  will  also 
allow  the  ITC  access  to  all  privileged 
and  confidential  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  April  15, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  oil  country 
tubular  goods  from  Venezuela  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  its  determination  is  negative. 
this  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  procedures. 
March  20.  1985. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  li.ipori 

Administration. 

|FR  Doc.  85-7277  Filed  3-26-85:  845  ami 
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IA-307-502) 

Certain  Circular  Welded  Carbon  Steel 
Line  Pipe  From  Venezuela;  Initiation  of 
Antidumping  Duty  Investigation 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  welded  carbon  steel  line  pipe 
from  Venezuela  is  being,  or  is  likely  to 
be.  sold  in  the  United  states  at  less  than 
fair  value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 


April  15,  1985,  and  we  will  make  ours  on 

or  before  August  7.  1985 

EFFECTIVE  DATE:  March  27, 1985. 

FOR  FURTHER  INFORMATION  CONTRACT: 

Ray  Busen,  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20230:  telephone;  (202)  377-2830. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  February  28,  1985.  we  received  a 
petition  filed  on  behalf  of  the  Committtp 
on  Pipe  and  Tube  Imports  (CPTI).  its 
subcommittees  on  standard  and  line 
pipe,  and  the  companies  which  are 
members  of  those  subcommittees  with 
respect  to  certain  welded  carbon  steel 
pipes  and  tubes.  In  compliance  with  the 
filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of 
certain  welded  carbon  steel  pipes  and 
tubes  from  Venezuela  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  and  that  these 
imports  are  causing  material  injury,  or 
threaten  material  injury,  to  a  United 
States  industry. 

The  petition,  as  originally  filed, 
covered  both  line  pipe,  which  is  defined 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  and  standard  pipe.  By 
.amendment  dated  March  12.  1985, 
counsel  for  petitioners  clarified  that  the 
petition  was  being  filed  on  behalf  of  the 
standard  pipe  subcommittee  and  the  line 
pipe  subcommittee  of  the  CPTI  and  by 
individual  manufacturers  of  standard 
pipe  and  line  pipe.  By  amendment  dated 
March  14.  1985,  petitioners  withdrew  the 
portion  of  the  petition  dealing  with 
standard  pipe  since  the  Department  is 
currently  conducting  an  antidumping 
investigation  of  this  product.  ("Certain 
Circular  Welded  Pipes  and  Tubes  of 
Carbon  Steel  from  Venezuela:  Initiated 
of  Antidumping  Duty  Investigations  '  (50 
FR1614!). 

In  the  aforementioned  and  ongoing 
investigation,  the  Department  initiated 
investigations  with  respect  to  both 
standard  and  line  pipe.  On  February  1. 
1985,  the  ITC  advised  the  Department 
that  It  had  determined  that  there  is  no 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  is  threatened  with  material  injury,  or 
that  the  establishment  of  an  industry  in 
the  United  States  is  materially  retarded. 
by  reason  of  imports  of  welded  carbon 
steel  line  pipe  from  Venezuela, 
consequently,  the  investigation  with 
respect  to  line  pipe  was  terminated. 


However,  the  ITC  further  advised  the 
Department  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  of  standard  welded  carbon  steel 
pipes  and  lubes  from  Venezuela   .After 
the  February  28, 1985  petition  and  the 
March  12,  1985  amended  petition  were 
filed,  we  consulted  with  the  ITC,  which 
advised  us  that  it  will  consider  the 
information  on  injury  in  the  petition 
with  respect  to  line  pipe 

Based  on  the  petition,  as  amended,  we 
determine  that  the  subcommittee  on  line 
pipe  and  the  following  individual 
manufacturers  of  line  pipe,  who  have 
indicated  that  they  are  filing  the 
petition.  Tex-Tube  Division  of  Cyclop 
Corps.,  Sawhill  Tubulars  Division  of 
Cyclop  Corp.  and  Laclede  Steel 
Company,  have  standing.  We  have 
determined  from  the  amended  petition 
filed  March  12  that  the  subcommittee  on 
standard  pipe  does  not  have  standing 
with  respect  to  line  pipe  because  a 
majority  of  its  membership  does  not 
produce  line  pipe. 

In  their  sales  at  less  than  fair  value 
allegation,  the  petitioners  based  the 
United  States  prices  on  statistics 
reported  by  the  Bureau  of  Census, 
Department  of  Commerce,  for  the  month 
of  October.  1984  (IM  145X).  The 
petitioners  based  foreign  market  value 
on  home  market  price  list  prices  of  the 
two  named  foreign  manufacturers.  The 
price  lists  were  in  effect  on  October  1. 
1984. 

By  comparing  the  values  calculated  b> 
the  foregoing  methods  the  petitioners 
alleged  dumping  margins  as  follows: 

API  line  pipe  up  to  4Vs  inches  in 
outside  diameter — 65.5%. 

API  line  pipe  up  to  16  inches  in 
outside  diameter — 77.2%. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition,  as 
rtmended.  on  certain  circular  welded 
carbon  steel  line  pipe  from  \'enezuela 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act.  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  certain  circular 
welded  carbon  steel  line  pipe  from 
Venezuela  is  being,  or  is  likely  or  be, 
sold  in  the  United  States  at  less  than  fair 
value.  If  our  investigation  proceeds 


normally  we  wrill  make  our  preliminary 
determination  by  August  7, 1985. 

Scope  of  InvesdjatioD 

The  products  covered  under  this 
investigation  are:  Circular  welded 
carbon  steel  line  pipe  with  an  outside 
diameter  of  .375  inch  or  more  but  not 
over  16  inches,  and  with  a  wall 
thickness  of  not  less  than  .065  inch, 
currently  classifiable  in  the  Tariff 
Schedules  of  the  United  States, 
Annotated  (TSUSA),  under  items 
610.3208  and  610.32CS.  These  products 
are  produced  to  various  API 
specifications  for  line  pipe,  most  notably 
API-5L  or  API-5LX. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  April  15. 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  certain 
circular  welded  carbon  steel  line  pipe 
from  Venezuela  are  causing  material 
injury,  or  threaten  material  injury,  to  a 
United  States  industry.  If  its 
determination  is  negative  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
March  20.  1985 

|FR  Doc  85-7270  Filed  3-26-85;  8:45  am) 
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Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Thailand; 
Initiation  of  Antidumping  Duty 
Investigation 

agency:  International  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 
action:  Notice. 


SUMMARV:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 


initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Thailand  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
ar^  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  these  products  are 
causing  material  injury  or  threaten 
material  injury  to  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
April  15, 1985,  and  we  will  make  ours  on 
or  before  August  7,  1985. 
EFFECTIVE  DATE:  March  27.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jay  Kenkel,  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration,  US.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC.  20230;  telephone:  (202)  377-3464. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  February  28, 1985,  we  received  a 
petition  filed  on  behalf  of  the  Committee 
on  Pipe  and  Tube  Imports  (CPTl).  its 
subcommittees  on  standard  and  line 
pipe,  and  the  companies  which  are 
members  of  those  subcommittees  with 
respect  to  certain  welded  carbon  steel 
pipes  and  tubes.  In  compliance  with  the 
filing  requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of 
certain  welded  carbon  steel  pipes  and 
tubes  from  Thailand  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  and  that  these 
imports  threaten  material  injury  to  a 
United  States  industry. 

The  petition,  as  originally  filed, 
covered  both  standard  pipe,  which  is 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  and  line  pipe.  By 
amendment  dated  March  12,  1985. 
counsel  for  petitioners  clarified  that  the 
petition  was  being  filed  on  behalf  of  the 
standard  pipe  subcommittee  and  the  line 
pipe  subcommittee  of  the  CPTI  and  by 
individual  m.anufacturers  of  standard 
pipe  and  line  pipe.  By  amendment  dated 
March  14.  1985,  petitioners  withdrew  the 
portion  of  the  petition  dealing  with  line 
pipe. 

Based  on  the  petition,  as  amended,  we 
determine  that  the  subcommittee  on 
standard  pipe  and  the  following 
individual  manufacturers  of  standard 
pipe,  who  have  indicated  that  they  are 
filing  the  petition.  Bull  Moose  Tube 
Company,  Western  Tube  and  Conduit 


Corporation,  Maruichi  American 
Corporation,  Southwestern  Pipe,  Inc., 
Laclede  Steel  Company.  Pittsburgh  Tube 
Company.  Allied  Tube  and  Conduit, 
Century  Tube  Corporation  and  Sharon 
Tube  Company,  have  standing  to  file 
with  respect  to  standard  pipe.  We  have 
determined  from  the  amended  petition 
filed  March  12  that  the  subcommittee  on 
line  pipe  does  not  have  standing  with 
respect  to  standard  pipe  because  a 
majority  of  its  membership  does  not 
produce  standard  pipe. 

In  their  sales  at  less  than  fair  value 
allegation,  since  petitioners  were  unable 
to  secure  home  market  or  third  country 
prices  for  the  merchandise  subject  to 
this  investigation,  constructed  value 
based  on  the  cost  of  hot-rolled  coil  was 
used  to  obtain  foreign  market  value.  Coil 
prices  were  calculated  from  Japanese 
export  statistics  on  coil  shipments  to 
Thailand  for  the  period  of  September 
1984.  Adjustments  were  made  to  the  coil 
price  for  freight,  insurance  and  dehvery 
charges  from  Japan  to  Thailand.  The 
foreign  market  value  was  obtained  by 
applying  U.S.  industry  cost  of 
manufacturing  data,  adjusted  for 
Thailand  wage  rates,  and  converting  to 
constructed  value  according  to  section 
773(e)  of  the  Act.  For  galvanized 
products,  estimates  of  zinc  costs  were 
obtained  by  petitioners  from  zinc 
traders  in  Thailand. 

By  comparing  the  values  calculated  by 
the  foregoing  methods,  the  petitioner 
alleged  dumping  margins  of  16.3  to  58.8 
percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  have  examined  the  petition,  as 
amended,  on  certain  circular  welded 
carbon  steel  pipes  and  tubes  and  have 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Thailand  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally  we 
will  make  our  preliminary  determination 
by  August  7,  1985. 

Scope  of  InvestigatioD 

The  products  under  investigation  are; 
Circular  welded  carbon  steel  pipes  and 
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tubes,  with  an  outside  diameter  of  .375 
inch  or  more  but  not  over  16  inches,  of 
any  wall  thickness,  currently 
classifiable  in  the  Tariff  Schedules  of 
the  United  States.  Annotated  (TSUSA). 
under  items  610.3231.  610.3234.  610.3241. 
610.3242.  610.3243.  610.3252,  610.3254. 
610.3256.  610.3258  and  610.4925.  These 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  or  structural 
tubing,  are  produced  to  various  ASTM 
specifications,  most  notably  A-152.  A- 
53  or  A-135. 

Notification  of  ITC 

Section  732[d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivile^ed  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  April  15, 
1985.  whether  there  is  a  reasonable 
indication  that  imports  of  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand  are  causing 
material  injury  or  threatening  material 
injury  to  a  United  States  industry.  If  its 
determination  is  negative  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
March  20.  1985. 

|FR  Doc  85-7271  Filed  3-26-85;  8:45  am] 
BIUJNQ  CODE  3S10-OS-M 

[A-580-5021 

Oil  Country  Tubular  Goods  From 
Austria;  Initiation  of  Antidumping  Duty 
Investigation 

AGENCY:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  oil 
country  tubular  goods  from  Austria  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 


International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
April  15,  1985,  and  we  will  make  ours  on 
or  before  August  7. 1985. 
EFFECTIVE  DATE:  March  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT; 
Ken  Stanhagen.  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20230;  telephone:  (202)  377-1777. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  February  28. 1985,  we  received  a 
petition  in  proper  form  filed  by  the 
United  States  Steel  Corporation.  In 
compliance  with  the  filing  requirements 
of  §  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36).  the  petition  alleged  that 
imports  of  the  subject  merchandise  from 
Austria  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry. 

On  March  5,  1985.  counsel  for  Lone 
Star  Steel  Company  requested  co- 
petitioner  status.  We  note  that  U.S.  Steel 
has  agreed  to  allow  Lone  Star  Steel 
Company  to  be  added  as  co-petitioner. 

The  petitioner  based  the  United  States 
price  on  average  values,  f.a.s.  foreign 
port,  for  January  to  October  1984. 
derived  from  Bureau  of  Census 
statistics. 

The  petitioner  based  foreign  market 
value  on  constructed  value,  derived 
from  Voest-Aipine's  cost  of  producing 
basic  steel  products,  adjusted  for  the 
difference  in  production  costs  for  basic 
steel  products  and  oil  country  tubular 
goods. 

The  petition  alleged  sales  at  less  than 
cost  of  production  relative  to  third 
country  sales  only,  as  it  avers  there  are 
insufficient  sales  in  the  home  market  for 
comparisons.  The  petition  does  contain 
some  information  that  sales  to  at  least 
one  third  country  may  be  at  less  than 
cost  of  production.  If,  during  the  course 
of  the  investigation,  we  determine  thai 
there  is  not  a  viable  home  market,  we 
will  commence  a  cost  of  production 
investigation  relative  to  third  country 
sales. 

Based  on  the  comparison  of  values 
calculated  by  the  foregoing  methods,  the 


petitioner  arrived  at  a  weighted-average 
dumping  margin  of  33.5  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  oil 
country  tubular  goods  from  Austria  and 
have  found  that  it  m.eets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  oil  country  tubular 
goods  from  Austria  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigation 
proceeds  norm.ally,  we  will  make  our 
preliminary  determination  by  August  7, 
1985. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  oi!  country  tubular 
goods.  The  term  oil  country  tubular 
goods  hollow  steel  products  of  circular 
cross  section  intended  for  use  in  the 
drilling  of  oil  or  gas.  It  includes  oil  well 
casing,  tubing  and  drill  pipe  of  carbon  or 
alloy  steel,  whether  welded  or  seamless. 
to  either  American  Petroleum  Institute 
(API)  or  non-API  specification  (such  as 
proprietary),  as  currently  provided  for  in 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  items  610.3216. 
610.3219,  610.3233.  610.3242.  610,3243. 
610.3249,  610.3252,  610.3254,  610.3256. 
610.3258,  610.3262,  610.3264,  6103721, 
610.3722,  610.3751,  610.3925,  610.3935. 
610.4025.  610.4035.  610.4225.  610  4235, 
6104325,  610.4335.  610.4942,  610.4944, 
610.4946.  610,4954.  610.4955.  610  4956. 
610,4957.  610,4966.  610.4967,  610,4968. 
610.4969.  610,4970,  610,5221.  610  5222, 
610.5226,  610,5234,  610.5240,  610.5242. 
610.5243.  610,5244.  This  investigation 
includes  oil  country  tubular  goods  that 
are  finished  and  unfini,<!hed. 

Notincation  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  lo  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  i!  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 


the  consent  of  the  Deputy  Assistant 
Secretiiry  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  April  15, 
1985.  whether  there  is  a  reasonable 
indication  that  imports  of  oil  country 
tubular  goods  from  Austria  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

Mdn  h  20.  19B5. 

(FR  Doc.  65-7273  Filed  3-26.85;  8:45  am| 

BILU»«G  CODE  3SI0-DS-M 


IA-455-4021 

Oil  Country  Tubular  Goods  From 
Romania;  Initiation  of  Antidumping 
Duty  Investigation 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice. 


SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  oil 
country  tubular  goods  from  Romania  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  these  products  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  this  investigation  proceeds 
norma^'y  the  ITC  will  make  its 
preliminary  determination  on  or  before 
April  15,  1985.  and  we  will  make  ours  on 
or  before  August  7,  1985. 
EFFECTIVE  DATE:  March  27,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Thran.  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Com.merce.  14th  Street  and 
Constitution  Avenue,  WV..  Washington, 
D.C.  20230;  telephone:  (202)  377-3963. 
SUPPt^MENTARY  INFORMATION: 
The  Petition 

On  February  28. 1985,  we  received  a 
petition  in  proper  form  filed  by  United 
States  Steel  Corporation.  In  compliance 
with  the  filing  requirements  of  §  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleged  that  imports 


of  the  subject  merchandise  from 
Romania  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry. 

On  March  5, 1985.  counsel  for  Lone 
Star  Steel  Company  requested  co- 
petitioner  status.  The  United  States 
Sice!  Corporation  has  agreed  to  amend 
the  petition  to  include  the  Lone  Star 
Steel  Company  as  a  co-petitioner. 

The  petitioner  based  the  United  States 
prices  on  average  f.a.s.  port  of  exit 
prices,  as  derived  from  U.S.  Bureau  of 
Census  statistics. 

The  petitioner  alleged  that  Romania  is 
a  state-controlled  economy  country  and 
chose  Spain  as  the  appropriate 
surrogate  for  the  purpose  of  determining 
foreign  market  value. 

As  there  are  no  sales  of  oil  country 
tubular  goods  (OCTG)  in  Spain, 
petitioner  estimated  foreign  market 
value  by  adjusting  average  import  prices 
for  Spanish  OCTG  sold  to  the  United 
States.  The  adjustment  was  based  on 
the  margins  found  in  the  Department's 
preliminary  antidumping  duty 
determination  on  this  product.  As  these 
represented  1983  prices,  petitioner  also 
used  an  escalation  factor  based  on  the 
historical  experience  of  the  surrogate  to 
reach  1984  prices. 

By  comparing  the  values  calculated  by 
the  foregoing  methods,  the  petitioner 
alleged  a  dumping  margin  of  82.5 
percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  oil 
country  tubular  goods  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether  oil 
country  tubular  goods  from  Romania  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally  we 
will  make  our  preliminary  determination 
by  August  7,  1985. 

In  the  course  of  our  investigation,  we 
will  determine  whether  the  economy  of 
Romania  is  state-controlled  to  an  extent 
that  sales  of  such  or  similar 
merchandise  in  the  home  or  third 


country  market  do  not  permit 
determination  of  foreign  market  value.  If 
Romania  is  determined  to  be  a  state- 
controlled  economy,  we  will  then  choose 
a  surrogate  for  purposes  of  determining 
foreign  market  value. 

Scope  of  Investigation 

The  products  under  investigation  are 
oil  country  tubular  goods  (OCTG). 
OCTG  are  extension  hollow  steel 
products  of  circular  cross  section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  OCTG  includes  oil  well  casing, 
tubing  and  drill  pipe  of  carbon  or  alloy 
steel,  whether  welded  or  seamless,  to 
either  American  Petroleum  Institute 
(API)  or  non-API  specifications  (such  as 
proprietary),  as  currently  provided  for  in 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  items  610.3216, 
610.3219.  610.3233,  610.3242.  610.3243. 
610.3249,  610.3252,  610  3254,  610.3256, 
610.3258,  610.3262,  610.3264.  610.3721, 
610,3722.  610.3751.  6103925,  610.3935, 
610,4025.  610.4035,  610.4225.  610.4235, 
610.4325.  610.4335,  610.4942.  610.4944. 
610.4946.  610.4954,  610.4955,  610.4956, 
610.4957,  610.4966,  610.4967,  610.4968. 
610.4969,  610.4970,  610.5221,  610.5222. 
610.5226,  610.5234,  610.5240,  610.5242, 
610.5243,  and  610.5244.  This 
investigation  includes  OCTG  that  are 
finished  and  unfinished. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protection  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  April  15, 
1985,  whether  there  is  a  reasonable 
indication  that  imports  of  oil  country 
tubular  goods  from  Romania  are  causing 
material  injury,  or  threaten  material 
injury,  to  a  United  States  industry.  If  its 
determation  is  negative  this 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 
Alan  F.  Holmer, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

March  20.  1985 

(FR  Doc.  85-7274  Filed  5-26-85:  8:45  am) 
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(A-307-5031 

Oil  Country  Tubular  Goods  From 
Venezuela;  Initiation  of  Antidumping 
Duty  Investigation 

agency:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 

filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  wiiether  oil 
country  tubular  goods  from  Venezuela 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  ihan  fair  value.  We 
are  notifying  the  United  States 
International  Trade  Commissi;>n  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
April  15,  1985,  and  we  will  make  ours  on 
or  before  August  7, 1985. 
EFFECTIVE  DATE:  March  27,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ken  Stanhagen,  Office  of  Investigations. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20230:  telephone:  (202)  377-1777. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  February  28, 1985,  we  received  a 
petition  in  proper  form  filed  by  the 
United  States  Steel  Corporation.  In 
c:ompliance  with  the  filing  requirements 
of  5  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36).  the  petition  alleged  that 
imports  of  the  subject  merchandise  from 
Venezuela  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry. 

On  March  5. 1985,  counsel  for  Lone 
Star  Steel  Company  requested  co- 
petitioner  status.  W'e  note  that  U.S.  Steel 
has  agreed  to  allow  Lone  Star  Steel 
Company  to  be  added  as  co-petitioner. 

The  petitioner  based  the  United  States 
price  on  average  values  f.a.s,  foreign 
port,  for  January  to  October  1984 
derived  from  Bureau  of  Census 
statistics. 

The  petitioner  based  foreign  market 
value  for  Conduven  on  the  published  list 
prices  of  Conduven,  one  of  the  two 


known  producers  of  oil  country  tubular 
goods  in  Venezuela,  for  the  home 
market  in  1984. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

VVe  examined  the  petition  on  oil 
country  tubular  goods  from  Venezuela 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  oil  country  tubular 
goods  from  Venezuela  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  by  August  7. 
1985. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  oil  country  tubular 
goods.  The  term  oil  country  tubular 
goods  covers  hollow  steel  products  of 
circular  cross  section  intended  for  use  in 
the  drilling  of  oil  or  gas.  It  includes  oil 
well  casing,  tuhmg  and  drill  pipe  of 
carbon  or  alloy  steel,  whether  welded  or 
seamless,  to  either  American  Petroleum 
Institute  (API)  or  non-,'\PI  specification 
(such  as  proprietary),  as  currently 
provided  for  in  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA) 
items  610.3216,  610.3219.  610.3233, 
610.3242,  610.3243,  610.3249,  610.3252. 
610,3254.  610.3256,  610.3258,  610.3262. 
610,3264,  610.3721.  610.3722,  610.3751, 
610.3925,  610.3935.  610.4025.  610.4035. 
610.4225,  610.4235.  610,4325.  610  4335. 
610.4942.  610,4944.  610.4946,  610.4954. 
610,4955,  610.4956,  610.4957.  610.4966, 
610.4967,  610.4968,  610,4969,  610.4970, 
610,5221,  610.5222.  610.5226,  610.5234. 
610.5240,  610.5242.  610.5243.  610.5244. 
This  investigation  includes  oil  countrj' 
tubular  goods  that  are  finished  and 
unfinished. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 


administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  April  15. 
1985.  whether  there  is  a  reasonable 
indication  that  imports  of  oil  country 
tubular  goods  from  Venezuela  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  procedures. 
Alan  F.  Holmer, 

Dppiity  Assistant  Soctftory  for  Import 
Administration. 

March  20, 1985. 

jFR  Doc.  85-7272  Filed  3-26-65:  8:45  am) 

BILUWG  CODE  S510-DS-»I 


THE  COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts  will  next 
meet  in  open  session  on  Wednesday. 
April  10.  1985  at  10:00  in  the 
Commission's  offices  at  708  )ac;kson 
Place.  NW..  Washington.  DC.  20006  to 
discuss  various  projects  affecting  the 
appearance  of  VVashington  including 
buildings,  memorials,  parks,  etc.,  also 
matters  of  design  referred  by  other 
agencies  of  the  government.  Access  for 
handicapped  persons  will  be  through  the 
main  entrance  to  the  New  Executive 
Office  Building  on  irth  Street  between 
Pennsylvania  .^ivenue  and  H  Street.  NW. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  566-1066. 

Ddted  in  Washington.  D  C.  March  20, 1985. 
Charlec  H.  Atherton, 
Secretary. 

(FR  Dae  85-7210  Filed  3-26-85;  8:45  am] 

BtLUMG  CODE  B33»-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPP-180665;  FRL-2801-7] 

Emergency  Exemptions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Notice 

SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
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pests  to  the  two  States  listed  below. 
Also  given  is  information  on  a  crisis 
exemption  initiated  by  the  Louisiana 
Department  of  Agriculture. 

These  exemptions  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the  maximum 
extent  possible.  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  EPA  listed  below. 

DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  dates. 

FOR  FURTHER  INFORMATION  CONTACT: 

See  each  specific  and  crisis  exemption 
for  the  name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  persons. 

By  mail:  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SVV.,  Washington,  D.C,  20460. 

Office  location  and  telephone  number: 
Rm.  716,  CM=2.  1921  Jefferson  DAvis 
Highway,  Arlington,  VA.  {703-557- 
11<92). 

SUPPUEMENTARV  INFORMATION:  EPA  has 

granted  specific  exemptions  to  the: 

1.  California  Depiirtment  of  Food  and 
Agriculture  for  the  use  of  diazinon  on 
home  giirden  crops  to  eradicate  Japnese 
beetles;  J.inuary  22.  1985  to  August  14, 
1985.  California  had  initiated  a  crisis 
exemption  for  this  use.  ([im  Tompkins) 

2.  California  Department  of  Food  and 
agriculture  for  the  use  of  chlorpyrifos  on 
avocados  to  control  Argentine  ants; 
January  23,  1985  to  September  30,  1985. 
(Libhy  Welch) 

3.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
sulprofos  on  field  corn  to  control  f,ill 
armyworms;  January  22,  1985  to 
December  31,  1985.  (Stan  Austin) 

4.  Flouda  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
sulprofos  on  sweet  corn  to  control  fall 
armyworms;  January  23,  1985  to 
December  31.  1985.  (Stan  Austin) 

A  Crisis  exemption  was  initiated  by 
the  Louisiana  Department  of  agriculture 
on  December  20,  1984,  for  the  use  of 
acephate  to  depbpulate  wild  honey  bees 
infested  with  the  acarine  mite  in  Iberia 
and  Vermilion  Parishes  in  Louisiana. 
The  program  ended  on  January  3. 1985. 
(Jack  E.  Huusenger) 

(Sec.  18.  as  amended.  92  Slat.  819  (7  U.S.C 
136)) 

Dated;  March  12, 198c 

Susan  H.  Sherman, 

Acting  Dirfitor.  Offue  of  Pesticide  Programs. 
jFR  Doc.  85-6778  Filed  3-26-85;  8:45  am] 

BILLING  COOC  SSM-SO-M 


(OPP-30094;  FRL-2801-51 

Ethylene  Dibromlde;  Amendment  to 
EDB  Registration  for  Postharvest 
Fumigation  of  Exported  Citrus  Fruit 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
decision  to  amend  ethylene  dibromide's 
(EDB)  registration  for  use  as  postharvest 
fumigant  on  exported  citrus  fruits  to 
allow  a  one-time  extension  of  said  use 
for  the  months  of  February  1985  through 
May  1985  in  response  to  a  request  by 
Great  Lakes  Chemical  Company.  This 
amendment  will  not  result  in  the 
introduction  of  any  EDB  to  the  American 
diet  and  provides  improved  worker 
protection  requirements.  The  Agency 
also  issued  a  Data-Call-ln  notice  under 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  which  requires 
extensive  monitoring  to  measure  worker 
exposure  to  EDB  resulting  from  the 
fumigation  of  exported  citrus. 
FOR  FURTHER  INFORMATION  CONTACT: 

By  mail;  Linda  K.  Vlier,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington,  DC.  20460. 

Office  location  and  telephone  number: 
Rm.  711,  CU^Z,  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
74,51). 

SUPPLEMENTARY  INFORMATION:  . 
Background  I 

On  September  28,  1983,  EPA  issued  a 
notice  published  in  the  Federal  Register 
of  October  11,  1983  (48  FR  46234)  of 
intent  to  cancel  registrations  of 
pesticides  containing  EDB  for  most  uses, 
including  postharvest  fumigation  of 
citrus  and  other  fruits  and  vegetables  to 
meet  interstate  and  international  fruit 
fly  quarantine  requirements.  Fruit 
growing  states  and  nations  had  imposed 
quarantine  requirements  to  prevent  the 
spread  of  fruit  flies  into  areas  without 
fruit  fly  infestation. 

Following  the  cancellation  notice, 
users  of  EDB  for  citrus  fumigation, 
among  others,  requested  an 
administrative  hearing  to  challenge  the 
cancellation  decision.  In  the  U.S..  most 
States  with  Guarantine  requirements 
developed  alternative  means,  within 
months  following  the  cancellation 
notice,  by  which  the  shippers  could  meet 
quarantine  disinfestation  requirements. 

By  April  3,  1984,  the  Federal 
government  had  taken  several 
additional  steps  to  address  the  risks 
from  continued  EDB  use,  especially  risks 


from  contamination  of  the  American 
diet.  With  respect  to  dietary  risks  from 
citrus  fumigation,  it  was  noted  that  most 
domestically  consumed  fruit  was  no 
longer  treated  with  EDB.  With  respect  to 
cirtus  fumigated  before  export  to  other 
nations,  EPA  found  that  it  was 
appropriate  to  ensure  that  citrus  fruit 
leaving  this  country  was  able  to  meet 
the  quarantine  requirements  of  U.S. 
trading  partners,  provided  that 
continued  use  did  not  result  in 
unreasonable  adverse  effects  to 
American  workers. 

Based  on  these  findings,  the  Agency 
issued  an  amendment  to  the  September 
28, 1983  FJDB  cancellation  notice 
published  in  the  Federal  Register  of 
April  10,  1984  (49  FR  14182)  with  respect 
to  postharvest  fumigation  of  citrus  fruit 
and  papaya.  The  amended  notice 
cancelled  the  registration  of  EDB 
products  used  to  treat  fruit  for  domestic 
consumption,  but  allowed  registration  of 
EDB  products  used  to  treat  exported 
citrus  fruit  and  papaya,  subject  to  a 
number  of  additional  restrictions. 

The  registration  requirements  were 
directed  toward  minimizing  exposure  of 
U.S.  workers  to  EDB.  The  treatment  of 
citrus  fruit  for  export  was  limited  to  the 
months  October  through  January.  This 
restriction  was  based  on  information 
which  indicated  that  cold  treatment 
would  provide  acceptable,  workable 
quarantine  control  for  exported  fruit 
except  on  early  season  citrus.  In 
amending  the  September  28, 1983 
cancellation  notice,  the  Administrator 
concluded  that  the  occupational  risks  to 
U.S.  workers  under  the  amended 
registration  terms  were  reduced  to 
acceptable  levels  in  light  of  the  benefits. 

Following  the  April  3, 1984 
amendment  to  the  cancellation  notice. 
Great  Lakes  Chemical  Company  sought 
a  conforming  amendment  to  its 
Registration  N'o.  5785-29-AA.  which 
was  granted  on  June  15,  1984. 
Thereafter,  the  persons  requesting 
hearings  to  challenge  the  notice  of  intent 
to  cancel,  as  it  applied  to  citrus, 
withdrew  their  challenges  and  the 
amended  cancellation  notice  went  into 
effect. 

EPA  received,  on  December  4, 1984,  a 
request  from  Great  Lakes  Chemical 
Company  to  amend  its  registration  for 
pesticide  products  containing  EDB  for 
use  to  fumigate  exported  citrus.  Great 
Lakes,  the  sole  registrant  of  EDB 
products  for  postharvest  fumigation  of 
citrus  fruit  and  papaya,  sought  certain 
changes  in  the  required  terms  and 
conditions  of  the  registration  pertaining 
to  exported  citrus  fumigation. 
Specifically,  Great  Lakes  was  requesting 
that  the  limitation  on  the  months  during 
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which  EDB  could  be  applied  to  exported 
citrus  be  removed.  The  amended  request 
also  proposed  additional  restrictions  to 
address  worker  exposure  concerns.  All 
of  the  worker  protection  measures  in  the 
original  label  were  also  retained. 

Acting  in  its  discretion.  EPA  published 
notice  of  the  Great  Lakes  request  on 
January  10, 1985  (50  FR  1271).  The  notice 
included  the  proposed  revisions  to  label 
language  submitted  by  Great  Lakes  and 
solicited  public  comments  on  the 
pending  request  for  amendment  to  the 
EDB  registration  for  fumigation  of 
exported  citrus. 

Comments  Received 

Written  comments  were  received  from 
twelve  parties  in  response  to  the 
January  10.  1985  notice.  Comments 
supporting  an  amendment  to  the 
registration  of  EDB  for  use  on  exported 
citrus  which  would  extend  the  months 
during  which  EDB  could  be  applied  were 
received  from  the  following  parties: 
Seald-Sweet  Growers.  Inc.;  California 
Citrus  Quality  Council;  United  States 
Department  of  Agriculture;  D.N'E  Sales 
International,  Inc.;  Deerfield  Groves 
Company;  United  fresh  Fruit  and 
Vegetable  Association;  Concerned  River 
Growers;  and  Florida  Citrus  Mutual. 
Comments  opposed  to  the  proposed 
label  amendment  were  received  from: 
International  Brotherhood  of  Teamsters; 
Food  and  Allied  Service  Trades;  United 
States  Department  of  Health  and  Human 
Services,  National  Institute  for 
Occupational  Safety  and  Health;  and 
Radiation  Technology,  Inc. 

In  general,  comments  supporting  an 
amendment  to  the  EDB  citrus 
registration  stressed  that  efforts  were 
being  undertaken  to  mitigate  worker 
exposure  to  EDB,  and  that  unless  an 
extension  allowing  EDB  use  were 
granted,  grapefruit  exports  to  Japan 
could  not  be  made  for  the  remainder  of 
this  harvest  season.  These  submissions 
indicated  that  the  use  of  cold  treatment, 
as  a  quarantine  disinfestation  measure, 
over  the  past  harvest  season  resulted  in 
Fruit  damage  and  losses  of  S4-$12 
million  to  shippers. 

Comments  submitted  by  Florida 
Citrus  Mutual,  the  trade  organization 
representing  the  Florida  citrus  industry, 
proposed  several  label  restrictions  to 
reduce  workers  exposure.  The 
submission  also  indicated  that 
engineering  modifications  and/or 
personal  protective  equipment  would  be 
used  to  reduce  exposure  to  applicators 
and  citrus  handlers  (e.g.  warehouse 
workers)  to  meet  standards  proposed  for 
EDB  by  OSHA.  published  in  the  Federal 
Register  of  October  7, 1983  (48  FR 
45956). 
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Comments  submitted  to  the  Agency 
by  the  International  Brotherhood  of 
Teamsters,  the  Food  and  Allied  Service 
Trades,  and  the  National  Institute  of 
Occupational  Health  and  Safety 
opposed  an  amendment  to  the 
registration  of  EDB  for  use  on  citrus  fruit 
based  on  worker  exposure 
considerations.  In  general,  their 
concerns  can  be  characterized  as 
follows.  First,  removing  restrictions  on 
the  allowable  penod  for  use  of  EDB 
would  increase  the  total  EDB  dose  to 
workers  two  to  two  and  one-half  times 
over  that  allowed  with  a  restricted 
application  period.  Second,  adherence  to 
the  current  OSHA  standard  for  EDB 
does  not  adequately  protect  workers 
handling  fumigated  fruit  (the  current 
OSHA  standard  is  20.000  ppb,  the 
proposed  OSHA  standard  is  100  ppb. 
both  as  an  8-hour  time  weighted 
average). 

Radiation  Technology  Inc.s 
submission  also  opposed  an  amendment 
to  the  registration  for  EDB  postharvest 
fumigation  of  citrus  fruit.  Radiation 
Technology,  a  company  marketing  the 
use  of  low-dose  irradiation  of  fresh 
citrus  as  an  alternative  method  of  fruit 
fly  disinfestation,  expressed  concern 
that  an  amendment  to  the  EDB 
registration  allowing  unlimited 
postharvest  treatment  of  exported  citrus 
fruit  would  hinder  the  development  and 
utilization  of  alternative  quarantine 
disinfestation  processes  such  as  low- 
dose  irradiation. 

Agency  Decision 

Upon  review  of  the  submissions 
submitted  to  the  Agency,  and  extended 
discussions  with  parties  both  supporting 
and  opposing  an  amendment  to  the 
registration,  the  Agency  determined  that 
an  amendment  to  the  registration  which 
allowed  a  limited,  one-time,  4-month 
extension  of  use  on  exported  citrus,  and 
imposed  improved  worker  protection 
restrictions,  was  appropriate.  This 
amendment  only  allows  EDB  application 
to  exported  citrus  and  will  not  result  in 
the  introduction  of  any  EDB  to  the 
American  diet. 

At  this  time  all  Florida  citrus  exported 
to  Japan  must  meet  Japanese  fruit  fly 
quarantine  requirements.  It  is  EPA's 
understanding  that  the  Japanese  will 
only  allow  Florida  citrus  fruit  to  be 
marketed  in  Japan  if  it  has  been  treated 
with  EDB,  or  if  it  has  been  cold  treated 
for  fruit  fly  disinfestation.  Much  of  the 
Florida  citrus  fruit  shipped  to  Japan  in 
1984  under  the  cold  treated  method 
arrived  damaged  and  unmarketable. 
Although  the  Florida  citrus  industry 
previously  thought  that  the  cold 
treatment  method  had  been  perfected 
for  late-harvest  citrus  (fruit  harvested 


between  February  and  June),  estimates 
of  fruit  loss  due  to  cold  treatment 
damage  ranged  from  $4-Sl2  million  in 
1984.  Due  to  the  economic  risk 
associated  with  cold  treatment  and 
potential  receipt  of  unmarketable  citrus 
fruit,  Japanese  importers  have  indicated 
that  commercial  shipments  of  cold 
treatment  Florida  citrus  fruit  would  not 
be  purchased  this  season. 

Since  the  only  alternative  quarantine 
disinfestation  method  currently 
available  is  EDB  posthar\est  fumigation, 
unless  EDB  was  made  available  to  the 
Florida  citrus  industry  for  the  late- 
season  citrus  har\est  (February-June), 
the  Japanese  market  would  be  lost. 
Florida  citrus  exported  to  Japan. 
February-June  1984,  had  a  wholesale 
value  of  approximately  $20  million.  A 
limited  one-time  1985  extension  of  EDB 
use  on  exported  citrus  would  allow  the 
Florida  citrus  industry  time  to  perfect  its 
cold  treatment  regime  while  maintaining 
the  Japanese  export  market. 

In  reviewing  the  application  for  an 
amendment  to  the  EDB  label,  the 
Agency  recognized  that  allowing 
unlimited  use  of  EDB  on  exported  citrus 
fruit  could  potentially  increase  the 
volume  of  treated  citrus  by  a  factor  of 
two  to  two  and  one-half,  thus 
significantly  increasing  potential  EDB 
exposure  to  workers  handling  exported 
citrus  fruit.  Given  the  worker  exposure 
protection  provided  under  the  current 
OSHA  standard,  the  Agency's  IhTiited 
ability  under  FIFRA  to  require  worker 
protection  downstream  of  the 
application  of  EDB.  and  the  lack  of 
information  on  levels  of  worker 
exposure  to  EDB  which  can  be  achieved 
with  improved  engineenng  controls  and 
worker  protection  devices,  the  Agency 
has  decided  not  to  amend  the  EDB  label 
to  allow  unlimited  use  of  EDB  on 
exported  citrus,  as  requested  in  the 
amendment  application. 

However,  based  on  the  Florida  Citrus 
Mutual  submission  to  the  Agency  which 
represented  that  levels  of  EDB  exposure 
to  applicators  and  citrus  handlers  would 
be  reduced  to  the  proposed  OSl  i.A 
standards  (48  FR  45956;  October  7.  1983). 
the  use  of  EDB  for  an  additional  four 
months,  this  year  only,  was  not 
expected  to  result  in  unreasonable 
adverse  effects  to  workers  applying  EDB 
or  handling  EDB  treated  citrus.  In 
addition  to  amending  the  registration  to 
allow  a  one-time  extension  of  use.  the 
registration  amendment  also  included 
elements  designed  to  reduce  worker 
exposure  to  EDB  including  increased 
monitoring,  increased  ventilation  of  fruit 
during  transport,  and  recordkeeping  and 
reporting  requirements.  All  of  the 
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worker  protection  requirements  in  the 
original  label  were  retained. 

In  addition,  the  Agency  determined 
that  adequate  data  demonstrating  the 
ability  of  the  Florida  citrus  industry  to 
reduce  worker  exposure  to  lower  levels, 
such  as  the  proposed  OSHA  standard, 
are  essential  to  maintain  the  amended 
registration  approved  by  the  Agency. 
Therefore,  a  requirement  was  issued 
under  FIFRA  section  3(c)(2)(B)  requiring 
extensive  personal  and  on-site 
monitoring  of  all  exposed  workers, 
including  applicators  and  all  U.S. 
workers  who  are  exposed  to  EDB 
through  handling  of  treated  citrus.  Such 
monitoring  is  required  during  the  months 
of  March-May  1985.  Failure  to  comply 
with  the  requirements  set  forth  in  the 
3(c)(2)(B)  notice  will  result  in  suspension 
of  the  registration. 

Amended  Registration 

The  following  language  currently 
appears  on  the  label; 

After  September  1,  19»4  citrus  fruit  for 
export  outside  of  the  territonal  United  States 
may  be  treated  only  during  the  months  of 
October,  November,  December,  and  jdnuary. 
The  treatment  of  citurs  fruit  for  export  in  any 
other  month  is  permitted  only  after  a  written 
determination  by  the  U.S.  Elnvjronmental 
Protection  Agency  that  a  significant  fruit  fly 
outbreak  has  resulted  in  quarantine 
requirements  for  exported  fruit  which  cannot 
be  met  by  alternative  quarantine  treatments 
and  that  treatment  with  EDB  for  such 
purposes  will  not  cause  unreasonable 
adverse  effects  on  the  environment". 

The  amended  registration  deleted  the 
language  above  from  the  label  and 
required  insertion  of  the  following: 

The  fumigation  of  fresh  citrus  may  only  be 
conducted  in  accordance  with  the  following 
restrictions  and  requirements: 

(A)  Citrus  fruit  for  export  outside  of  the 
lemtorial  United  States  may  be  treated  only 
during  the  months  October.  November, 
December,  and  January.  Citrus  fruit  for 
export  outside  of  the  territorial  United  States 
may  also  be  treated  during  the  months  of 
February  through  May,  inclusive,  of  calendar 
year  1985.  The  treatment  of  citrus  fruit  for 
export  in  any  other  month  is  permitted  only 
after  a  written  determination  by  the  U.S. 
Environmental  Protection  Agency  that  a 
significant  .''ruit  fly  outbreak  has  resulted  in 
quarantine  requirements  for  exported  fruit 
which  cannot  be  met  by  alternative 
quarantine  treatments  and  that  treatment 
with  EDB  for  such  purposes  will  not  cause 
unreasonable  adverse  effects  on  the 
environment. 

(B)  At  each  fumigation  station,  an  infrared 
EDB  detector  equipped  with  an  alarm,  set  at 
the  limit  of  detection  (1  ppm),  must  be 
operative  during  all  periods  when  EDB  is 
present  in  the  facility.  All  persons  without 
SCBA  respirators  must  be  evaculed 
immediately  if  the  alarm  is  activated.  In 
addition,  applicators  must  conduct  periodic 
monitoring  (at  least  monthly),  at  appropriate 


locations,  of  ambient  air  levels  of  EDB  to 
determine  human  exposure  through 
accidental  or  routine  emissions.  This 
monitoring  must  use  OSHA  approved,  or 
equivalent,  methods  of  sampling  and 
analysis. 

(C)  Operators  of  fumigation  stations  using 
EDB  to  treat  citrus  for  export  must  meet  the 
following  reporting  requirements: 

(1 )  At  the  end  of  each  month  of  use  under 
the  terms  of  this  registration,  report  to  EPA. 
Office  of  Pesticide  Programs,  on  the  status  of 
efforts  by  applicators,  citrus  shippers,  and 
warehousers  to  reduce  worker  exposure  for 
all  workers  exposed  in  the  United  States  to 
EDB-treated  citrus  fruits. 

(2)  Each  such  report  must  describe  the 
engineering  changes  which  have  been 
implemented,  and  worker  protection 
measures  instituted,  during  the  month 
covered  by  the  report. 

(3)  Each  such  report  must  contain  the 
results  of  personal  monitoring  of  EDB  to 
which  workers  performing  each  type  of  task 
are  exposed,  under  each  major  variation  of 
conditions  under  which  the  work  is 
performed.  Further,  each  report  must  contain 
a  description  of  the  actions  taken  by  citrus 
shippers  and  warehousers  to  remedy  high 
levels  of  exposure  to  individual  workers. 

(4)  Each  such  report  must  indicate  the 
volume  of  treated  fruit  which  is  shipped  (a)  in 
containerized  trailers  loaded  directly  onto 
ships,  or  (b)  in  ships  in  which  a  ventilation 
system  in  the  ship's  hold  was  in  operation 
during  the  entire  loading  process. 

(5)  For  citrus  which  is  exported  without 
EDB  treatment  to  nations  with  fruit  fly 
quarantine  requirements,  each  such  report 
must  indicate  the  volume  and  means  of 
quarantine. 

(D)  Prior  to  off-loading  treated  citrus  from 
the  trucks  at  the  port,  trucks  must  be 
exhausted  by  a  2000  cfm  exhaust  blower 
operating  for  a  period  of  at  least  fifteen 
minutes  or  fifteen  air  exchanges,  unless  the 
shipment  is  containerized. 

(E)  For  non-containerized  trailers,  there  are 
a  variety  of  stacking  conRgurations  which 
will  enhance  the  movement  of  air  through  the 
load  and  increase  the  rate  of  EDD  offgassing. 
Non-containerized  trucks  which  are  to  be 
fumigated  must  stack  the  cartons  in  a 
chimney  stack  configuration  (for  example  9 
boxes  per  layer,  stacked  7  layers  high) 
providing  an  open  chimney  within  the 
individual  layers  such  that  air  can  circulate 
around  the  surfaces  of  the  individual  cartons 
to  increase  the  removal  of  EDB  f.-om  both  the 
citrus  and  cardboard,  or  use  an  alternative 
stacking  method  providing  an  equivalent 
level  of  air  circulation. 

(F)  Shipping  containers  shall  be  clearly 
labeled  in  10  pointtype  or  larger  as  follows: 

This  produce  has  been  fumigated  with 
ethylene  didromide  (EDB)  for  the  quarantine 
control  of  fruit  flies. 

Dated:  March  12, 1985.J 
Susan  H.  Sherman.  ' 

Acting  Director.  Office  of  Pesticide  Programs. 
|FR  Doc.  85-6779  Filed  3-26-85;  8:45  am] 

BILUNQ  CODC  eSCO-SO-M 


(OPP- 180667;  FRL-2801-6J 

Montana  Department  of  Agriculture; 
Receipt  of  Application  for  Emergency 
Exemption  To  Use  B-(4- 
Chlorophenoxy)-A-<1, 1- 
Dimettiylethyt)- 1 H- 1 ,2,4-Triazole- 1  - 
Ethanol,  Solicitation  of  Public 
Comment 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice. 

summary:  EPA  has  received  a  request 
for  an  emergency  exemption  from  the 
Montana  Department  of  Agriculture 
(hereafter  referred  to  as  the 
"Applicant")  to  use  the  active  ingredient 
B-(4-cholorophenoxy)-a-(l,l- 
dimethylethyl)-l//-t.2,4-triazole-l- 
ethanol  (Baytan^»*  150  FS)  to  control 
Take-all  disease  [Gaeumannomyces 
graminis  var.  tritici]  on  125,000  acres  of 
irrigated  spring  wheat  in  Montana.  It  is 
the  Agency's  policy  to  solicit  public 
comment  on  applications  involving 
unregistered  active  ingredients. 
Accordingly,  EPA  is  soliciting  comment 
before  making  the  decision  whether  or 
not  to  grant  the  exemption. 

OATE:  Comments  must  be  received  on  or 
before  April  11, 1985. 

ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identifying 
notation  "OPP-180687,"  should  be 
submitted  by  mail  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460. 
In  person,  bring  comments  to:  Rm.  236, 

CM«2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  downs  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
inspection  in  Rm.  236  at  the  address 
given  above  from  6  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 
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FOR  FURTHER  INFORMATION  CONTACT: 

By  mail;  Libby  Welch,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington. 
D.C.  20460, 

Office  location  and  telephone  number: 
Rm.  716A,  Crystal  Mall  2. 1921 
Jefferson  Davis  Highway.  Arlington, 
VA,  (703-557-1192). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(17  U.S.C.  136p).  the  Administrator  may. 
at  his  discretion,  exempt  a  State  ag€^n'-y 
from  any  provision  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  to  permit  the  use  of  B-(4- 
Chlorophenoxy)-a-(l,l-dimethyIethyl)- 
l//-l,2.4-triazole-l-ethanol,  available  as 
Baylan  150  FS  from  Mobay  Chemical 
Corporation  and  as  Baytan  30  from 
Gustafson  Chemical  Company,  to 
control  Take-all  disease  caused  by  the 
fungus  Caeumannomyces  graminis  var. 
tritici  in  irrigated  spring  wheat  in 
Montana.  Information  in  accordance 
with  40  CFR  Part  166  was  submitted  as. 
part  of  this  request. 

The  Applicant  indicates  that  Take-all 
disease  has  become  more  serious  with 
the  dramatic  increase  in  irrigated  spring 
wheat  acreage  in  Montana.  According  to 
the  Applicant,  there  are  no  pesticides 
registered  for  the  control  of  Take-all 
disease  on  small  grains.  Control 
measures  have  centered  around  rather 
ineffective  cultural  methods  involving 
crop  residue  management,  crop 
rotations,  and  balanced  fertilization. 
The  Applicant  states  that  yield 
reductions  caused  by  Take-all  generally 
vary  from  24  to  48  percent  depending 
upon  the  severity  and  extent  of 
infection,  or  from  14.0  to  27.5  bushels  pi  r 
acre.  The  Applicant  proposes  to  treat 
60.000  acres.  Thus,  the  net  economic 
benefit  from  the  use  of  Baytan  would  be 
from  S53.48  to  $105.05  per  acre,  or  from 
S3. 2  million  to  $6.3  million. 

The  maximum  seeding  rate  for  spring 
wheat  is  about  90  pounds  per  acre. 
Baytan  will  be  applied  at  a  maximum 
rate  of  0.5  ounces  of  active  ingredient 
per  100  pounds  of  seed.  A  total  of  1.68". 5 
pounds  of  active  ingredient  will  be 
required  to  treat  5.400,000  pounds  of 
seed.  Baytan  would  be  diluted  with  the 
recommended  amount  of  water  and 
mixed  with  the  seed  to  provide  a 
uniform  coating,  treated  seed  will  also 
be  dyed  so  that  it  cannot  be  confused 
with  wheat  intended  for  food  or  feed. 
Applications  would  be  made  through 
December  31, 1985. 


This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  Interested  persons  may  submit 
written  views  on  this  subject  to  the 
Program  Management  and  Support 
Division  at  the  address  above.  The 
comments  must  be  received  on  or  before 
April  11,  1985  and  should  bear  the 
identifying  notation  "OPP-1806er'.  All 
written  comments  filed  pursuaat  to  this 
notice  will  be  available  for  public 
inspection  in  Rm.  236,  Crystal  Mall  No.  2 
at  the  address  given  above,  from  8  a.m 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by 
Montana. 

Dated:  March  14. 1985. 
Douglas  D.  Campt. 
Director.  Registration  Division. 
[FR  Doc  85-«773  Filed  3-26-85;  8:45  am) 
BIUJNQ  CO0£  <SW-SO-M 


(OPP-ie0668;  FRL-2801-8) 

Texas  Department  of  Agriculture; 
Receipt  Of  Application  for  Specific 
Exemption  To  Use  a  Pesticide  for  an 
Unregistered  Use;  Solicitation  of 
Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice 


summary:  EPA  has  received  a  specific 
exemption  request  from  the  Texas 
Department  of  Agriculture  (hereafter 
referred  to  as  "Applicant")  for  use  of  thf> 
unregistered  product  Whip  to  control 
sprangletop  and/or  barnyardgrass  in 
rice.  Whip,  manufactured  by  the 
American  Hoechst  Corporation, 
contains  the  unregistered  active 
ingredient  ethyl  2-[4-[(6-chloro-2- 
benzoxazolyl)oxy)phenoxy)propanoate 
(fenoxaprop).  EPA  is  soliciting  comment 
before  making  the  decision  whether  or 
not  to  grant  this  specific  exemption 
request. 

DATE:  Comments  must  be  received  on  or 
before  April  11, 1985. 

ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identifying 
notation  "OPP-180668,"  should  be 
submitted  by  mail  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
D.C.  20460. 


In  person,  bring  comments  to;  Rm.  236, 
CM«2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  b";- 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice  to 
the  submitter.  All  written  comments  will 
be  available  for  inspection  in  Rm.  236  at 
the  address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday  excluding 
legal  holidays, 

FOR  FURTHER  INFORMATION  CONTACr. 

By  mail;  jack  E.  Housenger.  Registration 
Division  (TS-767C),  Office  of  Pesticidt 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC.  20460. 

Office  location  and  telephone  number 
Rm.  71 6G.  CM«2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA.  (703-5^7- 
1192). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  [FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
:it  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  thr 
Administrator  to  issue  a  specific 
exemption  to  permit  the  use  of  the 
unregistered  herbicide,  fenoxaprop, 
manufactured  as  Whip,  to  control 
sprangletop  and/or  barnyardgrass  in 
emerged  rice.  Information  in  accordance 
with  40  CFR  Part  166  was  submitted  as 
part  of  this  request. 

The  Applicant  has  requested  a 
maximum  of  one  postemergence 
application  of  Whip.  A  maximum  of  0.15 
pound  of  active  ingredient  is  proposed 
■0  be  applied  per  acre  per  application. 
No  applications  will  be  made  after  the 
early  tillering  stage  of  rice.  The 
Applicant  has  requested  this  use  on  a 
maximum  of  25,000  acres  of  rice  which 
represents  approximately  seven  percent 
of  the  total  Texas  rice  acreage.  If  all  of 
the  acreage  were  treated,  a  maximum  of 
3816  gallons  of  product  would  be 
needed. 

Applications  are  proposed  to  be  made 
ubing  either  aerial  or  ground  equipment. 
The  counties  in  which  applications  are 
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proposed  to  be  made  include  Brazoria, 
Calhoun.  Chambers.  Colorado.  Ft.  Bend, 
Galveston,  Hardin.  Harris,  Jackson. 
Jefferson,  Liberty,  Matagorda, 
Montgomery,  Orange,  Victoria,  Waller, 
and  Wharton.  The  Applicant  has 
requested  authorization  to  make 
treatments  from  April  15.  1985.  to  July 
30.  1985. 

The  Applicant  anticipates  yield  losses 
of  at  least  30  percent  due  to  sprangletop 
and/or  bamyardgrass  infestations.  This 
would  amount  to  a  loss  of  $168.87  per 
acre  plus  the  loss  from  reduced  rice 
quality  due  to  dockage.  The  Applicant 
claims  that  according  to  a  model 
prepared  by  the  Department  of 
Agricultural  Economics  at  Texas  A  &  M, 
a  loss  of  $40  to  $50  per  acre  would 
reduce  the  probability  of  a  rice  grower's 
economic  survival.  The  Applicant  claims 
that  according  to  this  economic  model, 
the  use  of  Whip  would  be  the  difference 
in  staying  in  business  for  the  vast 
majority  of  growers  which  were 
surveyed. 

The  Applicant  claims  that  emergency 
conditions  will  exist  due  to  the 
limitations  of  the  currently  registered 
herbicides  to  control  bamyardgrass  and 
sprangletop  even  under  the  best 
conditions.  Herbicides  currently 
registered  for  this  use  include 
pendimethalin,  propanil,  thiobencarb. 
bifenox  and  molinafe. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  It  is  the  Agency's  policy  to  solicit 
public  comment  on  applications 
involving  unregistered  active 
ingredients.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Program  Management 
and  Support  Division  at  the  address 
above.  The  comments  must  be  received 
on  or  before  April  11,  1985  and  should 
bear  the  identifying  notation  "OPP- 
180668."  All  written  comments  filed 
pursuant  to  this  notice  will  be  available 
for  public  inspection  in  Rm.  236.  CM»2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA.  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Texas  Department  of  Agriculture. 

Dated:  March  11,  1985. 
Robert  V.  Brown. 

Acting  Director.  Registration  Division. 
|FR  Doc.  85-6777  Filed  3-26-85:  8:45  am] 
MLUMQ  COOC  •640-SO-M 


[OPP-001M;  FRL-2800-1J 

Administrator's  Pesticide  Advisory 
Committee;  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Meetmg. 

summary:  The  Administrator's  Pesticide 
Advisory  Committee  (APAC)  will  hold  a 
meeting  to  discuss  EPA's  proposed  rule 
on  the  special  review  process  which  is 
authorized  by  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
General  Activities  of  the  Office  of 
Pesticide  programs  (OP)  may  also  be 
discussed.  The  meeting  will  be  open  to 
the  public. 

date:  The  meeting  will  take  place  on 
Thursday,  April  11, 1985,  at  9:00  a.m.  and 
adjourn  by  4:30  p.m. 

ADDRESS:  The  meeting  will  be  held  in: 
Rm.  M-2409.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington, 
DC.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Winter,  Executive  Secretary, 
Administrator's  Pesticide  Advisory 
Committee  (TS  -788).  Office  of 
Pesticides  and  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-639A.  401  M  Street  SW..  Washington, 
D.C.  20460  (202-382-2916). 

SUPPLEMENTARY  INFORMATION:  The 

APAC  will  begin  with  opening  remarks 
by  Dr.  Dale  L.  Stansbury.  the  new 
Chairperson  for  the  APCA.  and  Dr.  John 
A.  Moore,  Assistant  Administrator  for 
Pesticides  and  Toxic  Substances.  The 
Agency  will  seek  the  APAC's  advice 
and  comments  on  the  Proposed  Special 
Review  Criteria  and  Procedures  Rule 
which  revises  the  criteria  for  initiating 
and  the  procedures  for  conducting  risk/ 
benefit  determinations  on  pesticide 
chemical  which  may  pose  unreasonable 
adverse  effects.  A  background  paper 
and  a  more  detailed  agenda  will  be 
available  at  the  meeting. 

The  meeting  will  be  open  to  the 
public,  and  time  will  be  set  aside  for 
public  comments  on  issues  relevant  to 
topics  of  discussion.  Any  member  of  the 
public  wishing  to  present  an  oral  or 
written  statement  relating  to  the 
Committee's  topic  of  discussion  for  this 
meeting  should  contact  the  APAC 
Executive  Secretary  at  the  address  or 
telephone  number  listed  above. 

Dated:  March  12, 1985.  j 
John  A.  Moore,  I 

Assistant  Administrator,  for  Pesticides  and 
Toxic  Substances. 

(FR  Doc,  8.5-6707  Filed  3-26-85;  8:45  am) 
BILLING  CODE  e560-50-U 


(PP  4G3145/T481;  FRL-2800-5) 

Diethatyi-Ethyl;  Establishment  of 
Temporary  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
herbicide  diethatyl-ethyl  and  its 
metabolites  in  or  on  certain  raw 
agricultural  commodities.  These 
temporary  tolerances  were  requested  by 
Nor-Am  Chemical  Company. 

DATE:  These  temporary  tolerances 

expire  February  13, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Richard  Mountfort,  Product 
Manager  (PM)  23.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street  SW., 
Washington.  D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  237,  CM  #2. 1921  Jefferson  Davis 
Highway.  Ariington.  VA.  (703-557- 
1830). 

SUPPLEMENTARY  INFORMATION:  Nor-Am 
Chemical  Co.,  3509  Silverside  Rd.,  P.O. 
Box  7495,  Wilmington,  DE  19803,  has 
requested  in  pesticide  petition  PP 
4G3145  the  establishment  of  temporary 
tolerances  for  residues  of  the  herbicide 
diethatyl-ethyl  and  its  metabolites  (free 
and  bound)  determinable  as  the  N- 
acetyl(,\'-(2.6-diethylphenyl)  glycine 
derivative  in  or  on  the  raw  agricultural 
commodities  peppers  at  1.0  part  per 
million  (ppm),  carrots  at  0.2  ppm.  and 
celery  at  0.1  ppm. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  45639-EUP-25, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  (Pub.  L.  95-396, 
92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  materials  were  evaluated,  and 
it  was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Nor-Am  Chemical  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
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have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  February  13, 
1986.  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164.  5  U.S.C.  610-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  the  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

(Sec.  408(j).  68  Stat.  516  (21  U.S.C.  346a(j))) 

Dated:  March  12.  1985. 
Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

fFR  Doc.  85-6700  Filed  3-26-85;  8:45  am] 
BILLING  CODE  6560-SO-M 


IPP  1G2453/T482;  FRL-2800-31 

Mefluidide;  Renewal  of  Temporary 
Tolerances 

AGENCY:  Environmental  Pr'-^rrtion 
Agency  (EPA). 

action:  Notice. 


SUMMARY:  EPA  has  renewed  temporary 
tolerances  for  residues  of  the  plant 
growth  regulator  mefluidide  in  or  on 
certain  raw  agricultural  commodities. 
DATE:  These  temporary  tolerances 
expire  August  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Robert  Taylor,  Product 
Manager  (PM)  25.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 


Agency,  401  M  Street  SW., 
Washington,  D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  245,  CM»2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  (703-557- 
1800). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  that  was  published  in  the 
Federal  Register  of  May  2. 1984  (49  FR 
18780}  stating  that  temporary  tolerances 
had  been  extended  for  residues  of  the 
plant  growth  regulator  mefluidide  (N- 
[2,4-dimethyl-5-[((trifluoromethyl)- 
sulfonyl]amino]phenyllacetami"de)  in  or 
on  the  raw  agricultural  commodities 
pasture  grass  and  pasture  grass  hay  at 
10  parts  per  million  (ppm);  milk,  meat  of 
cattle,  sheep,  goats,  and  horses  at  0.01 
ppm:  fat  of  cattle,  sheep,  goats,  and 
horses  at  0.02  ppm;  and  meat  by- 
products of  cattle,  sheep,  goats"  and 
horses  at  0.3  ppm. 

These  tolerances  were  renewed  in 
response  to  pesticide  petition  PP  1G245J. 
submitted  by  3M  Co..  Agricultural 
Products.  3M  Center,  Bldg.  223-IN-05,  St. 
Paul.  M.\  55144. 

The  company  has  requested  a  1-year 
renewal  of  the  temporary  tolerances  to 
permit  the  continued  marketing  of  the 
above  raw  agricultural  commodities 
when  treated  in  accordance  with  the 
provisions  of  experimental  use  permit 
7183-EUP-22.  which  is  being  renewed 
under  the  Federal  Insecticide,  Fungicidi 
and  Rodenticide  Act  (FIFRA)  as 
amended  (Pub.  L.  95-396,  92  Stat.  819;  7 
U.S.C.  136). 

The  scientific  data  reported  and  oiiier 
relevant  material  were  evaluated,  and  it 
was  determined  that  a  renewal  of  the 
temporary  tolerances  will  protect  the 
pubhc  health.  Therefore,  the  temporary 
tolerances  have  been  renewed  on  the  " 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  3.M  Co.  must  immediately  notify  the 
EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance,  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  August  31. 
1986.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  above 
raw  agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 


accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibilitv  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerar>ce 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950), 

(Sec  408(j),  68  S<al  516  (21  U.S.C.  346a(j))) 

D;.ted:  March  12.  1985. 
Douglas  D.  Campt, 

Director.  Registration  Division.  Off  ice  of 

Pesticide  Programs. 

[FR  Doc.  85-6702  Filed  3-26-65;  8:45  timj 

BILUNQ  CODE  tStO-SO-M 


IPP  5G1579/T4S0;  FRL-280O-4J 

State  of  Florida;  Renewal  of 
Temporary  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  has  renewed  temporary 
tolerances  for  residues  of  the  plant 
regulator  5-chloro-5-methyl-4-nitro-lH- 
pyrazole  in  or  on  the  raw  agricultural 
commodity  oranges. 

date:  This  temporary  tolerance  expires 
February  12,  1986. 

^OR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Robert  Taylor.  Product 
Manager  (PM)  25.  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protertmn 
Agency,  401  M  Street  SW., 
Washington,  D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  245.  CM=2,  1921  Jefferson  Davis 
Highway.  Arlington,  VA.  (703-557- 
1800). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  that  published  in  the 
Federal  Register  of  April  11, 1984  (49  FR 
14429)  stating  that  a  temporary  tolerance 
had  been  extended  for  residues  of  the 
plant  regulator  5-chloro-3-methyl-4- 


nitro-lH-pyrazole  in  or  on  the  raw 
agricultural  commodity  oranges  at  0,1 
part  per  million  (ppm). 

This  tolerance  was  renewed  in 
response  to  pesticide  petition  PP  5G1579, 
submitted  by  the  State  of  Florida, 
Department  of  Citrus,  1115  E.  Memorial 
Blvd.,  P  O.  Box  148,  Lakeland,  FL  33802. 

The  company  has  requested  a  1-year 
renewal  of  the  temporary  tolerance  to 
permit  the  continued  marketing  of  the 
above  raw  agricultural  commodity  when 
treated  in  accordance  with  the 
provisions  of  experimental  use  permit 
43808-EUP-l,  which  is  being  renewed 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  (Pub.  L.  95-396,  92  Stat.  819:  7 
U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  a  renewal  of  the 
temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  renewed  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  The  State  of  Florida  must 
immediately  notify  the  EP.A  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance,  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  February  12, 
1986.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  above 
raw  agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 


requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

(Sec.  408(1),  68  Stat.  516  (21  U.S.C.  346a(j))) 

Dated:  March  12,  19B5. 
Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
[FR  Doc  85-6-01  Filed  3-26-:  8:45  am] 
BILLING  CODE  6560-50-M 

[OPP-30251,  FRL-2803-7] 

Certain  Companies;  Applications  To 
Register  Pesticide  Products;  Zoecon 
Corp.,  et  al. 


agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice.       ( 


SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  certain 
pesticide  products  containing  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATE:  Comment  by  April  26, 1985. 
ADDRESS:  By  mail  submit  comments 
identified  by  the  document  control 
number  (OPP-30251]  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  named  in  each 
application  at  the  following  address: 
Information  ServiceB  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  D.C.  20460, 
In  person,  bring  comments  to: 
Environmental  Protection  Agency, 
Rm.  236,  CM=2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202. 
Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Registration  Division  (TS- 
767C),  Attn:  (Product  Manager  (PM) 
named  in  each  registration).  Office  of 
Pesticide  Programs.  401  M  St.,  SW.. 
Washington,  D.C.  20460. 
In  person:  Cont.ict  the  PM  named  in 

each  registration  at  the  following  office 

location/telephone  number: 


Product 
manager 

Cmice  locatKjn/ 
telepnooe  No 

Address 

PM21.  Hemy 

Rm  229.  CM  ±2 

EPA.  1921 

Jacotiy. 

(703-557-1900). 

Jefferson  Daws 

PM  15. 

Rm  204.  CM ±2 

Hwy   Arlington. 
VA  22X2 
Do 

George 

LaRnrca. 

(703-557-2400). 

SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

I.  Products  Containing  Active 
Ingredients  Not  Included  in  Any 
Previously  Registered  Products 

1.  File  Symbol:  11273-LL.  Applicant: 
Zoecon  Corp..  975  California  Ave.,  Palo 
Alto,  CA  94304.  Product  name:  Evisect 
50  SP  Insecticide.  Insecticide.  Active 
ingredient:  Thiocyclam  hydrogenoxylate 
(MjV-dimethyl-l,2,3-trithian-5-ylamine 
hydrogenoxalate  50%.  Proposed 
classification/Use:  General.  For  control 
of  serpentine  leafminer,  aphids,  and 
thrips  on  chrysanthemums  and  Cerbera 
daisies.  Type  registration:  Conditional 
(PM  15) 

2.  File  Symbol:  34688-RO.  Applicant: 
Interstab  Chemicals  Inc.,  500  Jersey 
Ave.,  PO  Box  638,  New  Brunswick,  NJ 
08903.  Product  name:  Intercide  Zinc 
Octoate  18%.  Fungicide.  Active 
ingredient:  Zinc  2-ethylhexanoate 
79.16%.  Proposed  classification/Use: 
General.  For  control  of  rot  and  mildew 
on  wood  and  textiles.  Type  registration: 
Conditional.  (PM  21) 

3.  File  Symbol:  34688-RI.  Applicant: 
Interstab  Chemicals  Inc.  Product  name: 
Intercide  Zinc  Octoate  8%.  Fungicide. 
Active  ingredient:  Zinc  2- 
ethylhexanoate  35.18%.  Proposed 
classification/Use:  General.  For  control 
of  rot  and  mildew  on  wood  and  textiles. 
Type  registration:  Conditional.  (PM  21) 

4.  File  Symbol:  707-ROG.  Applicant: 
Rohm  and  Haas  Co.,  Independence  Mall 
West,  Philadelphia,  PA  19105.  Product 
name:  Systhance'^'*  40W  Fungicide. 
Fungicide.  Active  ingredient:  Alpha- 
butyl-alpha-(4-chlorophenyl)-l//-1.2.4- 
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triazole-1-propanenitrile  40%.  Proposed 
classification/Use:  General.  For  the 
control  of  powdery  mildew  and  rust 
diseases  in  perennial  grasses  grown  for 
seed.  (PM  21) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register  The  procedure  for 
requosiirg  datd  will  be  given  in  the 
Federal  Register  if  an  application  is 
appro\'cd. 

Comments  received  within  a  specified 
time  period  will  be  considered  before  a 
final  decision  is  made:  comments 
received  after  the  time  specified  will  be 
considered  only  to  the  extent  possible 
without  delaying  processing  of  the 
application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
Division  (PMSD)  office  at  the  address 
provided  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays,  it 
is  suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  PMSD  office  (703-557-3262),  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 
(Sec,  3(c)(4)  of  F1FR.\,  as  amended) 

Dated;  March  13.  1985. 
Douglas  D.  Campt, 

Director.  Reg:strotioii  Division.  Office  of 
Pesticide  Programs. 
[FR  Dor  8S-695'  Filed  3-26-85;  8:45  am) 

BILLING  CODE  6S6Q-S0-M 


lOPP-240061;  FRL  2803-31 

State  Registration  of  Pesticides; 
California,  et  al. 

agency:  Environmental  Protection 

Agency  (EPA). 
action:  Notice. 


SUMMARY:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
from  six  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  d.iys  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  published  in  the 
Federal  Register, 

DATE:  The  last  entry  for  each  item  is  the 
date  the  State  registration  of  that 
product  became  effective 
FOR  FURTHER  INFORMATION  X:ONTACT: 
Sandra  English,  Registration  Division 
(TS-767C).  Office  of  Pesticide 


Programs.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
D.C. 
Office  location  and  telephone  number 
Rm.  726A.  CM  =2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA.  (703- 
557-716), 

SUPPLEMENTARY  INFORMATION:  All  of  the 

registrations  listed  below  were  received 
by  the  EPA  in  January  1985,  Receipts  of 
State  registrations  will  be  published 
periodically.  None  of  the  State 
registrations  involve  a  changed-use 
pattern  (CUP).  The  tprm  "changed-use 
pattern"  is  defined  m  40  CP'R  162,3(k)  as 
a  significant  change  from  a  use  pattern 
approved  in  connection  with  the 
registration  of  a  pesticide  product. 
Examples  of  significant  change's  include, 
but  are  not  limited  to.  changes  from  a 
nonfood  use.  outdoor  to  indoor  use, 
ground  to  aerial  application,  terrestrial 
to  aquatic  use.  and  nondomestic  to 
domestic  use. 

California 

EP.A  SLMNo.  CA  85  0007.  Mobay 

Chemical  Co.  Registration  is  for 
Nemacur  3  Emulsifiable  to  be  used  on 
citrus  (grapefruits,  lemons,  limes, 
oranges,  and  tangerines)  to  control 
nematodes.  January  22.  1985. 

EP.A  SLN No.  C4  85  0008.  Degesch 
America,  Inc.  Registration  is  for  Degesch 
Magtoxin  Pellet-Prepac  to  be  used  on 
food  and  feed  processing  equipment  to 
control  confused  flour  beetles  and  red 
flour  beetles.  January  28, 1985. 

New  Jersey 

EP.\  SLN  No.  NJ  85  0003.  New  Jersey 
Dept.  of  Agriculture.  Registration  is  for 
Carboxide  to  be  used  on  beekeeping 
equipment  to  control  honey  bee  disease. 
January  28.  1985. 

New  Mexico 

EP.-\  SLN  No.  NM  85  0001.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Paraquat  Plus  to  be  used  on  alfalfa  to 
control  weeds  between  cuttings.  January 
7.  1985. 

Oklahoma 

EP.A  SLN  No.  Ok  85  0002.  Degesch 
America.  Inc.  Registration  is  for  Degesch 
Magtoxin  to  be  used  on  bins,  silos, 
holding  tanks,  food  and  feed  processing 
equipment  and  conveyers  to  control 
confused  flour  beetles  and  red  flour 
beetles.  Januarv  3,  1985. 

EPA  SLXNo.  OK  85  0a)2.  Chevron 
Chemical  Co.  Registration  is  for  Diquat 
Herbicide  H/A  to  be  used  on  Bermuda- 
grass  in  lawns,  parks,  and  golf  courses 
to  control  emerged  annual  broadleaf  and 
grassy  weeds  (little  barley,  annua! 
bluegrass,  bromes,  buttercup,  and 
Carolina  grainum).  January  24.  1985. 


Oregon 

EPA  SLN  No.  OR  85  0001.  Pacific  Bulb 
Growers  Association,  Registration  is  for 
Furloe  and  Budnip  to  be  used  in  fields 
where  Easter  lillies  are  grown  for  flower 
buds  to  reduce  the  occurrence  of 
botrytis  disease  caused  by  decaying 
flowers.  January  15,  1985 

EPA  SLN  No.  OR  85  0002.  U.S.  Fish 
and  Wildlife  Service.  Registration  is  for 
DRC-1339  98%  Concentrate/Malheur 
NWR  to  be  used  in  nesting  and  foraging 
habitat  of  sandhill  cranes  to  control 
common  ravens.  January  16, 1985, 

Pennsylvania 

EPA  SLN  No.  PA  85  0007.  Pennwall 
Corp,  Registration  is  for  Acclor  to  be 
used  on  apples,  asparagus,  cabbage, 
carrots,  cauliflower,  celery,  cherries, 
cucumbers,  lettuce,  mushrooms, 
nectarines,  onions,  peaches,  pears, 
peppers,  potatoes,  prunes,  quinces,  and 
relishes  after  harvest  to  control 
organisms  causing  deca\   January  7, 
1985. 

(Sec.  24.  as  amended,  92  Stat.  835  (7  U.S.C. 
136)) 

Dated:  March  12,  1985. 
Susan  H.  Sherman, 

Acting  Director.  Office  of  Pesticide  Prr:>groms. 
|FR  Doc  85-6961  Filed  3-26-85:  8:45  am) 
BILLING  COOC  «S60-&0-U 


(PP  2G2593/T473;  FRL-2803-51 

Fenarjmol;  Extension  of  Temporary 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  .Notice. 

summary:  EPA  has  extended  temporary 
tolerances  for  residues  of  the  fungicide 
fenarimol  in  or  on  certain  agricultural 
commodities. 

date:  These  temporary  tolerances 
expire  .April  19,  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Henry  Jarobv'.  Product  Mar:.ii.;er 
(P.M)  21.  Ri.'gistration  Division  (TS- 
"OrC).  Office  of  Pesticide  Programs. 
Environmental  Protection  .Agencv.  401  M 
St.,  SW.,  Washington,  D.C.  20460" 

Office  location  and  telephone  nu.mber: 
Rm.  227.  Cm  =2,  1921  Jefferson  Davis 
Highway,  .Arlington,  V.A,  ("03-557- 
19001 

SUPPLEMENTARY  INFORMATION:  EPA 

issufd  a  notice  that  was  published  in  the 
Federal  Register  of  May  23.  1984  (49  FR 
21794),  announcing  the  establishment  of 
temporary  tolerances  for  residues  of  the 
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fungicide  fenarimol  (alpha-|2- 
chlorophenyl)-alpha-{4-chlorophenyl)-5- 
pyrimidinemethanol)  in  or  on  the  raw 
agricultural  commodities  apples  at  0.1 
part  per  million  (ppm).  grapes  at  0.05 
ppm  (corrected  to  0.1  ppm  by  letter 
dated  January  23,  1985,  to  P:ianco 
Products  Div),  liver  and  kidney  of 
cattle,  goats,  horses,  hogs,  and  sheep  at 
0.1  pp.m  and  meat,  fat  and  meat 
byproducts  (except  liver  and  kidney)  of 
cattle,  goats,  horses,  hogs,  and  sheep  a( 
0.01  ppm  as  a  result  of  preharvest 
application  of  the  fungicide  to  apples 
and  grapes.  These  tolerances  will  expire 
on  April  19,  1985.  These  tolerances  were 
issued  in  response  to  pesticide  petition 
PP2G2593.  submitted  by  Elanco 
Products  Division,  a  Division  of  Eli  Lilly 
and  Co..  740  S.  Alabama  St , 
Indianapolis,  I.N  46285. 

These  temporary  tolerances  have 
been  extended  on  October  24.  1984.  to 
perrr.!t  the  continued  marketing  of  the 
raw  agricultural  commodities  named 
above  when  treated  in  accordance  with 
the  provisions  of  experimental  use 
permit  1471-EUP-75,  which  is  being 
extended  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  (Pub.  L.  9.^-396.  92  Stat.  819: 
7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
w:!S  determined  that  the  extension  of 
these  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Elanco  Products  Co.  must 
immediately  notify  the  EP.A  of  dn> 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Adtninistration. 

These  tolerances  expire  April  19, 1986. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 


on  this  pesticide  indicate  that  such 
revocation  is  necessarj-  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Fle.xibility  Act  (Pub,  L.  96- 
534.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  im.pact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec,  408(j),  68  Stat.  516i(21  U.S.C.  346a(jJ| 

XihXvA.  Februa.'y  20.  15)8,1. 
Douglas  D.  Campt, 

Director.  Rfgistrathin  lin  ision.  Office  of 
Pesticide  Pivgrams. 
(FR  Doc.  85-«959  Filed  )-26-85:  B:45  amj 

BILLING  CODE  6S«<>-S0-M      j 


(PP  2G2719/T484;  FRL-2804-51 

NOR-Am  Chemical  Co.;  Extension  of 
Temporary  Tolerances 

AGENCY:  Environmerttal  Protection 
AvH.uy  (EPA). 
ACTION:  Notice. 


summary:  EPA  has  extended  temporary 
tolerances  for  the  combined  residues  of 
the  insecticide  3,6-bi8  (2-chlorophenyl) 
1.2,3,4,5-tetrazine  in  or  on  certain  raw 
agricultural  com.modities. 
DATE:  These  temporary  tolerances 
expire  March  13, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  .mail:  |ay  Ellenberger.  Product 
Manager  (PM)  12.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
D.C.  20460. 
Office  location  telephone  number:  Rm. 
202.  CM  *2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703-557- 
2386) 

SUPPLEMENTARY  INFORMATION:  EPA  has 

extended  temporary  tolerances  for  the 
combined  residues  of  the  insecticide  3.6- 
bis  (2-chlorophenyl)  1.2.4,5.-tetrazine  in 
or  on  the  raw  agricultural  commodities 
fat.  meat  and  meat  by-products  of  cattle 
(except  kidney  and  liver)  at  0.01  part  per 
million  (ppm).  in  cattle  kidney  at  0.05 
ppm.  in  cattle  liver  at  0.1  ppm  and  milk 
at  0.01  ppm.  and  for  residues  in  fresh 
apples  at  1.0  ppm.  A  related  feed 
additive  regulation  published  in  the 


Federal  Register  of  March  6. 1985  (50  FR 
8999)  extending  a  tolerance  for  residues 
of  the  insecticide  in  dried  apple  pomace. 
These  tolerances  were  issued  in 
response  to  pesticide  petition  PP  2G2719, 
submitted  by  NOR-Am  Chemical  Co.. 
P.O.  Box  7495.  3509  Silverside  Rd.. 
Wilmington.  DE  19803. 

These  temporary  tolerances  have 
been  extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 
commodities  named  above  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  45639-EUP-14. 
which  is  being  extended  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFR.\)  as  amended 
(Pub.  I..  9.5-396,  92  Stat.  819:  7  If.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  extension  of 
these  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Nor-Am  Chemical  Co,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  March  13. 
1986.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
ngricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
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establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981.  (46 
FR  24950). 

(Sec.  408(j).  68  Stat.  516  (21  U.S.C.  346d(j))) 

Dated:  March  18,  1985. 
Douglas  D.  Campt, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

|FR  Doc  S.S-ros?  Filed  3-26-85;  8:45  am) 
BILLING  CODE  65«I^M-M 


IFRL-2805-31 

Science  Advisory  Board,  Radiation 
Advisory  Committee  Meeting 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  that  a  meeting  of  the  Science 
Advisory  Board's  (SAB)  Radiation 
Advisory  Committee  will  be  held  on 
April  15^16.  1905  in  Room  1112  of  the 
U.S.  Environmental  Protection  Agency, 
Crystal  Mall  II,  1921  Jefferson  Davis 
Highway,  Arlington,  Virginia  22202.  The 
meeting  will  begin  at  10:00  a.m.  on  April 
15  and  will  adjourn  at  approximately 
3:00  p.m.  on  April  16. 

At  the  Committee's  first  meeting  on 
February  4,  1985,  Office  of  Radiation 
Programs  (ORP)  staff  briefed  the 
Committee  on  ORP's  activities.  About 
one-half  day  of  this  second  Committee 
meeting  will  be  spent  on  briefings  about 
the  Agency's  other  radoication  related 
activities. 

The  ORP  Staff  will  brief  the 
committee  on  the  content  of  a  number  of 
documents  which  provide  the  scientific 
basis  for  a  standard  on  low-level 
radiative  waste  now  under  development 
by  the  Agency. 

The  meeting  is  open  to  the  public; 
however,  seating  is  limited.  Any 
mem.ber  of  the  public  wishing  to  attend 
or  make  a  statement,  or  obtain  further 
information  should  contact  Mrs. 
Kathleen  Conway.  E\ecuti\  e  Secretary 
Radiation  Advisory  Committee,  Science 
Advisory  Board,  by  the  close  of  business 
on  April  10. 1985.  The  telephone  number 
is  (202)  382-2552. 

Dated:  March  20. 1985. 
Terry  F.  Yosie, 

Dircctnr.  Science  Advisory  Board. 

|FR  Doc  85-7203  Filed  3-26-85;  8:45  am] 

BILLING  CODE  «560-S0-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed,  Hoegh  Lines,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal 
Maritime  Co.mmission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  D.C. 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  comm.unicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.  202-008050-013. 

Title;  Sri  Lanka/USA  Conference. 

Parties: 

Hoegh  Lines 

The  Scindia  Steam  Navigation  Co., 
Ltd. 

rhe  Shipping  Corporation  of  India 
Limited 

Waterman  Isthmian  Line 

S\'nopsis:  The  proposed  amendment 
would  add  American  President  Lines, 
Ltd.  as  a  party  to  the  agreement.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.  203-010050-005. 

Title:  U.S. -Flag  Far  East  Discussion 
Agreement. 

Parties; 

American  President  Lines,  Ltd. 

Lvkes  Bros.  Steamship  Co..  Inc. 

Sea-Land  Service,  Inc. 

United  States  Lines.  Inc. 

Waterman  Steamship  Corporation 

Synopsis:  The  proposed  amendment 
would  incorporate  certain  non-U. S. 
trades  into  the  scope  of  the  agreement 
and  eliminate  its  December  31. 1987 
expiration  date.  It  would  also  restate  the 
agreement  to  conform  with  the 
Commission's  format,  organization  and 
content  requirements  and  incorporate 
mandatory  provisions  required  by  the 
Shipping  Act  of  1984. 

Agreement  No.  221-010659-002. 

Title:  Los  Angeles  Terminal 
Agreement. 

Parties: 

Intermodal  Container  Transfer 
Facility  Joint  Powers  Authority 
(Authority) 

Southern  Pacific  Transportation 
Company  (SPTC) 

Synopsis:  Agreement  No.  221-010659- 
002  contains  specific  revfsions  that 
reflect  the  financial  obligations 
contained  within  an  agreement  executed 
by  the  Authority.  SPTC  and  the  City  of 
Carson.  California  Since  a  small  portion 
of  the  land  to  be  used  for  the 
construction  of  the  intermodal  transfer 


facility  is  located  in  the  Citv  of  Cdrson. 
it  was  necessary  to  make  certain 
financial  commitments  to  Carson,  so 
that  construction  could  proceed  on  the 
facility.  The  changes  pro\  ide  a 
mechanism  whereby  the  Authority  and 
SPTC  will  be  reimbursed  from  revenues 
from  the  facility  when  it  is  necessary  for 
either  party  to  expend  money  pursuant 
to  the  Carson  Agreement.  Other  minor 
changes  were  required  in  the  basic 
agreement  as  a  result  of  the  issuance  of 
bonds  in  December.  1984  The 
amendment  also  contains  a  new 
Schedule  A. 

Agreement  .\o,  221-010660-002. 

Title;  Los  Angeles  Terminal 
Agreement. 

Parties: 

Intermodal  Container  Transfer 
Facility  Joint  Powers  Authority 
(.■Authority) 

The  City  of  Los  Angeles  (City) 

Synopsis:  Agreement  No.  221-010660- 
002  between  t.he  .Authority  and  the  City, 
amends  the  basic  agreement  by 
substituting  a  new  Schedule  A  to  the 
agreement.  Schedule  A  is  a  list  of 
definitions  used  in  the  Permit  and  all 
other  agreements  related  to  the  issuance 
of  bonds  by  the  Authority.  The  changes 
to  Schedule  A  were  required  due  to 
minor  changes  requested  al  the  sale  of 
the  bonds  in  December  1984,  In  addition, 
it  was  necessary  to  enter  into  an 
agreement  with  the  City  of  Carson, 
California  to  proceed  with  the 
construction  of  the  facility.  This 
agreement  with  Carson  required  some 
changes  in  the  agreements  and, 
therefore,  additional  minor  changes  to 
Schedule  A. 

Agreement  No.  221-010661-001. 

Title:  Los  Angeles  Terminal 
Agreement. 

Parties; 

Intermodal  Transfer  Facility  Joint 
Powers  Authority  (.Authority) 

Southern  Pacific  Transportation 
Company  (SPTC) 

Synopsis:  The  agreement  constitutes 
the  first  amendment  to  the  basic 
Installment.  Sale  and  Security 
Agreement  between  the  parties.  The 
amendment  contains  changes  requested 
because  of  changes  required  prior  to  the 
issuance  of  bonds  by  the  Industrial  Bank 
of  Japan.  The  changes  are  financial  in 
nature  and  require  SPTC  to  place  funds 
with  the  trustee  at  least  123  days  prior 
to  the  payment  date  on  the  bond.  A  new 
Schedule  A  is  included  in  the 
amendment. 

By  Order  of  the  Federal  Maritime 
Commission. 
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Dnfed:  March  1:2.  iy«S 
Bruce  .A.  Dombrowski, 
A:>jista:i!  Secretary: 

IFR  Uoc  85-7260  Filed  ,1-J&-^;  H;45  am| 
BIU.IMG  COO€  «71O-0t-M 


FEDERAL  RESERVE  SYSTEM 

Equimark  Purchasing  Partners,  et  al.; 
Formation  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this,  notice 
hjve  applied  for  the  Dourds  approval 
iindrr  section  3  of  the  E;mk  Holding 
Ciimpiiny  Act  (12  U.S.C.  1842|  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holdinjj 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.SC.  1842(c)). 

Fach  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  On::e  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors,  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  In  dispute 
and  summarizing  the  evidence  thai 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  19. 
If  185 

A  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams.  Vice  F*residfni)  1455  Fast 
Sixth  Street,  Cieveland.  Ohio  44101: 

1  Equimark  Purchasing  Partners. 
Philadelphia,  Pennsylvania:  to  become  a 
bank  holding  company  by  acquiring  64 
percent  of  the  voting  shares  of  Fquimark 
Corporation,  Pittsburgh.  Pennsylvania, 
thereby  indirectly  acquiring  Equibank, 
Latrobe.  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Acorn  Banksharvs.  Inc., 
Bloomingdale.  Illinois:  to  acquire  54 
percent  of  the  voting  shares  of  Bartlett 
Bank  and  Trust  Company.  Bartlett. 
Illinois. 

2.  Angola  State  Bancorp.  Angola, 
Indiana:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Angola  State  Bank. 
Angola.  Indiana. 


3.  First  National  Bank  of  Blue  Island 
Employee  Stock  Ownership  Plan.  Blue 
Island,  Illinois:  to  become  a  bank 
holding  company  by  acquiring  54.09 
percent  of  the  voting  shares  of  Great 
Lakes  Financial  Resources.  Inc.,  Blue 
Island.  Illinois,  thereby  indirectly 
acquiring  First  National  Bank  of  Blue 
Island.  Blue  Island.  Illinois  and 
Community  Bank  of  Homewood- 
Flossmoor,  Homewood,  Illinois. 

4.  First  of  America  Bank  Corporation. 
Kalamzoo,  Michigan;  to  acquire  100 
percent  of  the  voting  shares  of 
Community  National  Bank  of  Pontiac, 
Pontiac.  Michigan. 

5.  Independent  Community 
Bancshares.  Inc..  Kiel  Wisconsin;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Citizens  State  Bank,  Kiel. 
Wisconsin. 

C.  Federal  Reserve  Bank  of  St,  Louis 
(Dclmer  P.  vVeisz,  ViGe  President)  411 
Locust  Str^t.  St.  Louis,  Missouri  63166; 

1.  Midwest  Bancshores.  Inc..  Poplar 
Bluff.  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  Bank  of  Piedmont, 
Piedmont.  Missouri;  and  to  merge  with 
Chaffee  Bancorporation.  Inc..  Chaffee, 
Missouri,  thereby  indirectly  acquiring 
Bank  of  Chaffee.  Chaffee.  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
Systrm  March  21.  1985.1 
fames  McAfee.                I 
Associate  Secretary  of  tie  Board. 
(FR  Doc.  85-7161  Filed  3f26-85;  8:45  am] 
BILUNG  COCE  6210-01-M 
^ 

Norwest  Corp.  et  al.;  Applications  To 
Engage  de  novo  in  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  U.S.C.  1843(c)(8))  and  §  225.21(a) 
of  Regulation  Y  (12  CFR  225.21(a))  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity  that  is  listed  in 

§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 


question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  12,  1985. 

1.  Federal  Reserve  Bank  of 
Minneapolis  (Brue  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis. 
Minnesota;  to  engage  through  its  direct 
or  indirect  subsidiaries,  Norwest 
F'inancial  Services,  Inc.  or  one  or  more 
of  its  subsidiaries,  in  the  activities  of 
consumer  finance;  sales  finance; 
commercial  finance  (including,  but  not 
limited  to,  accounts  receivable 
financing,  factoring  jind  other  secured 
lending  activities);  lease  financing;  the 
underwriting  and  sale  of  credit  life  and 
credit  accident  and  health  insurance 
related  to  extensions  of  credit  by 
Norwest  Corporation  or  its  subsidiaries. 
and  the  sale  of  credit  property  and 
credit-related  casualty  insurance  related 
to  extensions  of  credit  by  Norwest 
Financial  Services.  Inc.  or  its 
subsidiaries;  and  the  offering  for  sale 
and  selling  of  bookkeeping,  payroll  and 
other  management  financial  reporting 
services.  This  notification  is  for  existing 
or  de  novo  subsidiaries  of  Norwest 
Financial  Services,  Inc.  to  engage  de 
novo  in  any  of  the  aforementioned 
activities  at  any  location  within  the 
state  of  Virginia.  The  state  that  will  be 
served  is  the  State  of  Virginia.  In 
addition,  the  sale  of  credit  property  and 
credit  related  casualty  insurance  is 
permissible  under  section  4(c)(8)(G)  of 
the  Bank  Holding  Company  Act  of  1956. 
as  amended  for  Norwest  Corporation. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  Allied  Bancshares.  Inc..  Houston, 
Texas;  to  engage  de  novo  through  its 
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subsidiary.  Allied  Bancshares  Mortgagp 
Company.  Houston.  Texas,  in  making, 
acquiring,  and/or  servicing  loans  for 
itself  or  others  of  the  type  made  by  a 
mortgage  company. 

C.  Federal  Reserve  Bank  of  San 
Franciso  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  Snn 
Francisco,  California  94105; 

1.  California  Commercial  Banshares, 
Santa.  Ana.  California;  to  retain 
commercial  lending  activities  including. 
making,  acquiring,  and  servicing 
commercial  loans;  and  to  engage  de 
novo  in  mortgage  banking  activities 
including  the  origination,  acquisition. 
Sf>llmg  and  servicing  of  real  estate 
secured  loans. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  21.  1985. 
lames  McAfee. 

Associate  Sa  rrtary  of  the  Board. 
\VR  Dun.  85-7182  Filed  3-26-65;  8:45  am) 

BILLING  C00£  6J10-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  For  Disease  Control 

Report  of  the  Childhood  Lead 
Poisoning  Prevention  Advisory 
Committee;  Availability  of  Filing 

Notice  is  hereby  given  thai  pursuant 
to  section  13  of  Pub  L.  92-463  (."i  U.S.C. 
Appendix  I),  the  second  revision  of 
"Preventing  Lead  Poisoning  in  Young 
Children,"  prepared  by  the  Centers  for 
Disease  Control's  Childhood  Lead 
Poisoning  Prevention  .^d\  isory 
Committee,  has  been  filed  with  the 
Library  of  Congress. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026.  Thomas 
Jefferson  Building.  Second  Street  and 
Independence  Avenue.  SE..  Washington. 
D.C.  (telephone  202/287-6310). 
Additionally,  on  weekdays  between  9:00 
a.m.  and  4:30  p.m.  copies  will  be 
available  for  inspection  at  the 
Department  of  Health  and  Human 
Services.  FJepartment  Library.  HIIS 
North  Building,  Room  1436,  300 
Independence  Avenue.  S.W.. 
Washington.  D.C,  (telephone  202/245- 
6791). 

For  individuals  or  organizations 
interested  in  or  responsible  for  the 
prevention  of  childhood  lead  poisoning, 
copies  of  this  report  may  be  obtained 
from: 

Publications  Activities  Center  for 
Environmental  Health.  Centers  for 
Disease  Control.  Atlanta.  Georgia 


30333.  Telephone:  hTS.  236-^102, 
Commercial;  (404)  452-4102 

Dated:  March  21.  1985. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 

|FR  Doc  85-7184  Filed  3-2B-85:  8:45  am] 

BILLING  CODE  41«0-1»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Extension  of  Public  Comment  Period; 
Environmental  Impact  Statement; 
Federal  Coal  Management  Program 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Extension  of  public  comment 
period. 

summary:  This  notice  extends  the 

public  comment  period  on  several  items: 
The  draft  F.nvironmental  Impact 
Statement  Supplementing  the  1979  Final 
Environmental  Statement:  Federal  Coal 
Management  Program,  the  Production 
Forfcast  Technical  Report,  the  March 
1985  A  Review  of  the  Unsuitability 
Criteria  m  Federal  Coal  Leasing.  anA  A 
Guide  to  Federal  Coal  Property 
.■\ppraisal.  Several  requests  have  been 
received  to  extend  the  comment  period 
to  allow  for  adequate  review  of  the 
material.  The  comment  period  is  hereby 
extended  to  .May  9,  1985, 

DATES:  The  comment  period  is  now 
extended  to  Close  of  Business  May  9, 
1PR5 

ADDRESS:  Comments  on  all  material 

should  be  sent  to  Division  of 
Environmental  Impact  Statement 
Services.  Bureau  of  Land  Management, 
555  Zang  Street.  First  Floor  East. 
Denver.  Colorado  80228. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.^f.k  D.  Edwtjrds,  Project  Leader,  at  the 
above  address.  Telephone  (303)  236- 
ina;),     • 

SUPPLEMENTARY  INFORMATION:  The 

notice  of  availability  of  f-e  draft  EIS 
was  published  in  the  Federal  Register 
February  8.  1985  (50  FR  5442).  The 
notices  of  availability  of  the 
unsuitability  criteia  report  and  the 
Production  Forecast  Technical  Report 
were  published  in  the  Federal  Register 
on  March  11,  1985  (50  FR  9~21).  The 
notice  of  the  availability  oi  Federal  Coal 
Property  Appraisal  appeared  on  March 
1,  1985  (50  FR  8403).  Specific  details  on 
each  respective  document  were 
provided  in  these  notices. 


Dated   March  20.  1985, 
Robert  F.  Burford. 

Director.  Bureau  of  Land  Management. 
|KR  Doc   85-6988  Filed  3-26-85   8  45  am) 
BILUNG  COOe  4310-M-M 


[W-806811 

Wyoming;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Mdri  t;  18   1985 

PursiirtHt  to  the  provisions  of  Pub,  L 
31-245  and  Title  43  Code  of  Federal 
Regulations.  §  3108.2-l(c).  and  Pub.  L, 
9'^51.  a  petition  for  reinstatement  of  oil 
and  gas  lease  \V-806ei  for  lands  m 
Natrona  County,  Wyoming  was  !:nely 
filed  and  was  accompanied  by  ali  the 
required  rentals  accruing  from  'he  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  rovaities  at 
rates  of  S",00  per  acre,  or  fraction 
thereof,  per  year  and  16^3  percent 
respectively. 

The  lessee  has  pa.d  the  required 
$500,00  administrative  fee  and  S106.25  tu 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice  The  le-isee 
has  met  all  the  requirements  fo.'- 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  [30  L'  S  C 
188|.  and  the  Bureau  of  Land 
Management  is  proposing  to  remntate 
lease  W-80661  effective  October  1.  1984, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above 

Andrew  L.  Tarshis, 
Chief,  Leasing  Section. 
(FR  Dor  H'V-"199  Filed  3-26-8.";  8:45  am) 

BILLING  COD£  4310-22-M 


IA-20346-B) 

Realty  Action;  Exchange  of  Public 
Lands,  Pinal,  Maricopa,  and  Yavapai 
Counties,  A2 

AGENCY:  Bureau  of  Land  Management 
iBLM).  Interior. 

ACTION:  Realty  action:  Exchange  of 
Public  Lands,  Pinal.  Maricopa,  and 
Yavapai  Counties.  Arizona.    ' 

BLM  proposes  to  exchange  public 
land  with  the  State  of  Arizona  under  an 
on-going  Federal-State  Land  Exchange 
Program.  The  purpose  is  to  achieve  more 
efficient  land  management  through 
consolidation  of  ownership. 

The  foIlowi.".g  public  land  is  being 
considered  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 


^iB^i 


Ldnd  Policy  and  Management  Ac!  of 
October  21.  1976.  43  U.S.C.  1716. 

Gila  and  Salt  River  Meridian.  Arizona 

Mcricopc  County 
T.  4  N  ,  R   1  E.. 

Sec  6.  Lots  8.  18-21.  29-31,  SV\  '4.\F.';,  E'/» 

sf;'-«nw'.4.  nw',sf.'4,  f'-.\f.'-«svvv4. 

NE^SE'^SW',; 

Sec.  7.  LotsS,  25.  EViWW. 
T.  7  N  .  R,  2  E.. 

Sec.  4.  Lots  1^.  S'^NV2.  S't: 

Sec.  5,  Lots  1-7,  S'-iNT.'*,  SF'/4NW':4.  E'/, 
SW',.  SEW; 

Sec.  8.  Lots  1-t.  E's.  E'^bW"-- 

Sec.  9.  All. 

Sec  15.  NEWNE'*.  W'-jF'*:.  E'-sSE",; 

Sec.  16.  All; 

Sec,  17.  Ail: 

Sec.  20.  All; 

Sec.  21.  All; 

Sec  26.  N'2N'E'4,  .\E'4\VV'/4. 

Sec  27.  Lots  1.  16.  33,  42^5  47,  A.  C.  WVi 
E'-..\E'.4, 

Sec.  29,  N'j: 

Sec  34.  W'-2.\W*\E''4.  E4.NEV4NW'/4. 
T.  8  .\  .  R  2  E.. 

Sec.  1.  Lots  1-4.  NE'4SWV4.  NF''4NVV'-4 
SW>'4.  EWNW'^.NWWSVV^.  NU  W 
NW'/,NWV4SVV'/,.  E'-SEi4\WV4SVV'4 
NW '^SE ' 4.\ VV V4SW '-4.  SVV •  4,\ W W 
SW'.,SW-.4.  SW'/4SW''4SVV'.4  S'2NWV4 
SEWSW'.4SW'4.  S'-2SE'4SWi4SWy4. 
E^SE'4SW'-4   E'.2W'2SE'4SW'4  S'-.: 

.\\v  wsw ''■4SE ''4SW V4.  sw ' 4S\v '  4SF > ; 

SWW.SEW; 
Sec   10.  E''jN'E'-4: 
Sec.  11.  N'-2.  N'sSU  >-4   SFV'4; 
Sec    12.  All; 

Sec.  14.  NE'4.  E'2.\W''4.  S'-i-; 
Sec.  22.  E'l.  \W'4.  N'^SW'A.  SE'^iSWVi; 
Sec.  23.  All; 
Sec  26.  NSN',-2; 

Sec  27.  E'j.  E'2NW'4,  SW^NW'-;; 
Sec  28.  F''!.  NWWNW-,   S'':'\Wi/4.  SWV,- 
Sec.  29.  SF'-4.  S''2\E'4; 
Sec.  32.  E4.  E'^.NWW.  SWV*; 
Sec  33.  ALL. 
Sec.  34.  ALL. 

Maricopa  and  Yavapai  Counties 

T  -\.R  IE.. 

Sec  3.  Lots  H.  S'-:N''2.  SV2: 
Sec.  4.  Lots  1^.  S''2N'2.  S^'r, 
Sec.  12.  Lots  1.  2.  7,  8. 

Yi-'icpa:  County 
T  16N'.,  R.  1  W.. 

Sec.  1,  Lots  1-6.  S''2.\'W''4.  SW.  SWV4SEy4. 
T  14  \.,  R   1  W.. 

Sec  28.  .\'E'4NEV4: 

Sec  31.  unpatented  remainder  of  M  S  1194; 

Sec.  33.  W^W'^.N'W  V, 
T.  16  .\  .  R   1  E.. 

Sec  6.  Remainder  of  Lots  5  &  6. 

Sec.  21.  Remainder  outside  MS.  3341.  E''2 
NE"4.  SWV4NEV4. 
T.  13  N  .  R.  1  E.. 

Sec.  8,  Lots  1-3; 

Sec.  13.  E'/^E'2; 

Sec.  15,  Lot  4.  NWV4NWV4.  SEWNWVi; 

Sec.  18.  Lot  2.  SWNE'.'^.  SEV4.\'W'.4; 

Sec.  23.  SWV4NEV4; 

Sec26.  Lotl.SEV«NEV4; 
T.  12  N..  R  1  E., 

Sec.  11,  All; 


Sec. 
Sec. 
Sec. 
Sec. 


iNEV4.  SEy4SEy4, 


Sec   24.  SEMi. 
9  .\..  R  1  E.. 

14.  All: 

17.  All: 

18.  Lots3.4,  EV2SW'/4.  SEy4: 

19.  Lotsl-4.  E'/iWVi.  EV<!; 
Sec.20,  W'/i:  I 
Sec.  21.E'-«iNEV4.  SW*.: 

SE"4:  I 

Sec  28,  NEy4,  NEy4N\f  yi; 

Spc36.  \WV4, 
T.  8  N..  R  1  E..  I 

Sec  31.  Lots  1-7,  NEy«^  Ey2NWy4.  NEy4 
SVV'/4.N"iiSEy4. 
T   14  .\  .  R  2  E., 

Sec.  31,  Lots  1^.  E'/,iNWy4. 
T.  13  \'.,  R  2  E 

Sec.6,  S''2\W'/4.  SU'A; 

Sec.  7,  \W''4NW'4\WV4NEy4.  SV2NWV4 
NVVWNEW.  SVV'4.NAV'/4NEy4.  Wy2SWy4 
NE'4.  S'2SF'-4SW'4.\EV«.  SWy4SWV4 
SE'4.\E'/4.  W'z.  W''«NWy4NEy4SEy4. 
S'2NE'4SE'4.  W'2SE'-4,  SEy4SEy4; 

Sec.l7,  W'/<!;  I 

Sec.  18,  All: 

Sec.  19.  All: 

Sec.  20.  Lots  1-4,  W'6E''2,  Wy2; 

Sec.  29,  Lots  1-4.  Wy2E'/2.  VWi: 

Sec.  30.  All: 

Sec.  32.  Lots  8-11. 
T.  12  N.,  R  2  E., 

Sec.  3.  Lots  1-3.  5-15,  3Ey4NEV4,  NEy4SEV4: 

Sec.  4,  Lots  1-12.  Wy23WV4.  SEy4SWV4, 

SW''4SEV4; 
Sec.  5.  Lots  \-A.  S''2N'/4.  S'/i: 

8,  Lots  3,  4,  NVaNEU; 

9,  All:    * 

10,  All: 

15.  WVj: 
18,  Lots  7,  8; 

Sec.  21,  Lots  1-7,  SV2NEV4,  S'/2SWy4.  SE'A: 

Sec.  28.  NE'/4,  Ey2NWy4.  EV2Ey2Wy2NWV4. 

EV,.NEV4SWy4,  NWV4NEy4SWy4,  N'/i 

SW ''4\E V4SW  V4,  E %NE V4NW  ViSW y.. 

\E'4SEV4NW'/4SW'/4,  sy2SV2Swy4 
s  w  '^sw  '/4 ,  SW  '/4SE  ''4SW  y4sw  y4, 
E'4SE'''4SW'/4,  NV2SEV4,  NVzSyiSEV*: 
Sec,  33,  Lots  3-7,  E'/2EV2NWy2,  Ny2SW'/4. 

wvwsEv;. 

T.  11  N.,  R  2  E., 
Sec.  4,  Lots  1-4: 
Sec.  5,  Lots  5,  6,  WV4Nty4SWy4,  SyiSEy4 

NEV4SWy4,  EV2NEV4NWy4SWy4.  EVa 

SE'4SWy4: 
Sec  7.  WV2NE'/4.  SEy4NEy4: 
Sec  8.  Lots  1,  2,  Ey2NWyiNEy4.  N'/<iNWyi 

\E"4.  EV2EV2SWy4l^EV4,  Ny2NEy4NEy4 

NW'4: 
Sec.  14.  Lots  A-E: 
Sec.  17.  W'/2WV2NE'4,  wy2Wy2SEy4: 
Sec.  20.  Lots  1,  2,  Sy2NEy4,  Sey4; 
Sec.  21.  Lots  1-4.  SV2NV2,  S'/i; 
Sec.  22.  Lots  1-4,  SV^NVj,  SV^: 
Sec  23.  Lots  4. 11-13.  20.  32.  SWy4NWy4. 

W''2SWV4; 

Sec.  26.  W''2W'/4: 
Sec.  27.  All: 

Sec.  28.  Lots  1-5.  E''2.  NEy^NWyi; 
Sec.  29,  Lots  1-1,  .\'Wy4N'Ey4,  SWy4SE'/4; 
Sec.  33.  All: 
Sec.  34,  All: 

Sec.  35,  S'/2NM!NEy4.  S%NEy4.  NWWi.  Syj; 
Sec.  36,  Lots  3,  4,  SW''4,  W'/<2SEy4. 
T.  10\,,  R2E., 

Sec.  1,  Lots  1-7,  SWy4NEy4.  SViKWV*. 
SW'/4.  WV2SEy4; 


Sec. 
Sec. 
Sec. 
Sec. 
Sec. 


EV4N 

?:y4Ni 

iNWWi-s; 

y4NEy4, 


Sec.  2,  Lots  1-4,  S'/2Ny2,  Sya: 

Sec.  3.  Lots  1-4,  SyzNyj.  SVr. 

Sec.  4.  Lois  1-4.  S'-aNVi,  S'/r. 

Sec,  9,  All: 

Sec.  10.  All: 

Sec.  11.  All; 

Sec.  14,  EVz,  NW'/4.  Ny2SW'4.  K'lSF'4 

swy.: 

Sec.  15.  NV2: 

Sec.  16.  Nyji; 

Sec.  17,  EVz: 

Sec,  23.  E^!,  EMs 

EViWVi; 

Sec.  26,  Ey2,  SEWSW'm; 

Sec.  33,  W"2NWy4,  NW^^SWi: 

Sec.  35.  W  ''2 
■.9"2N..  R.  2E., 

Sec.  20.  Lois  5.  6.  Wy2SE'/4.  SWV4: 

Sec.  23.  Lots  1,  2.  5,  6,  E'-iSWyt; 

Sec.  26.  Wy2: 

Sec.  34,  All. 
■.  9  N.,  R.  2  E.. 

Sec.  3.  Lots  1-4.  S%NV<!,  S'/i; 

Sec.  9.  EV2.SWy4; 

Sec.  10,  Wyj; 

Sec.  15,  All: 

Sec.  22,  Ey2,  EV2NWV4.  EHNWUNU  y., 

E'^NEV4Nwy4Nwy4.  wy2NW''4.\wy4 

NWy4NW '4.  S' 2\'F' 4SW' 4\W  ' .NW ' 4 

Nwy4,  sy2Nwy4SE'4.\'wy4NW'4.  wy2 
SW V4.\vv '/4N w V4\w^ y4 ,  SE "4SVV y4 

NW''4\W '^.NW '.4,  E'  ::SF ''4.\W '  4\W ' 4 
NWy4,  SW' 4SE'4\W ',4.\'W ".N'W' 4, 
SW  V4.\W  '-4NW  '4,  SW  1 4\W '  4\ VV  '-4. 
SWViNWy4.  NV2SWV4.  SE''4SW"4: 

Sec,  27.  E'/ii.  Ey2NWy4  SWv4NW'4.  NFW 
SWy4; 

Sec.  29,  Sy2NWy4: 

Sec.  30.  SEy4; 

Sec.  31  Lots  1-4.  EV2Wy2,  EV-i. 

.11  N.,  R.  3E., 

Sec.  1,  Lots  2-4,  Sy2NWy4,  NWyiSWVi; 

Sec.  2.  Lots  1-4,  Sy4Ny4.  SVr, 

Sec.  3,  Lots  1.  2,  Sy2NWy4.  SEy4. 

Sec.  10.  Ey2; 

Sec,  11.  WV2WV2.  NEV4,NW>/4,SEV4SW' 4. 
Sy2SEy4: 

Sec.  13.  Lots  1-4.  Wy2Ey2,  WVa; 
14.  All; . 


Sec. 
Sec, 
Sec. 
Sec. 


15,  NEy4: 
19.  Lot  1; 
23.  All: 


26. 
27, 
28. 
29, 
30, 


Sec.  24.  Lots  1,  2.  WVzNE'A,  NWy4: 
All: 

Lots  3,  4,  Ey2SWV4,  SEy4: 
S'/i: 
Sy2: 

sy2SE'/4.  sEy4Swy4: 

Lots  1-1.  Ey2Wy2,  Eya. 
R.  3  E., 
Lots  1-4,  Sy2; 
21,  Lots  1-4,  SV2; 

30,  Lotsi-4Ey2wy2Ey2, 

,  R.  3  E., 

9,  Ey2NWy4: 

18,  Ey2NWy4.  NFV4SWy4; 

31,Lotsl-4,  EViW'/i,  Ey2. 


Sec 

Sec 

Sec 

Sec 

Sec 

Sec.  31 
'.  9'/iN., 

Sec.  20 

Sec. 

Sec. 
.  9N 

Sec. 

Sec. 

Sec. 


Pinal  County 

T  6S..R.  13E., 

Sec.  1.  Lot  7.  swy4swy4. 
T,  6S.,  R.  14E., 

Sec.  1,  Sy2SEy4. 

Sec.  T.  7S..  r  13  E., 

Sec,  3,  Lot  4,  Sy2Ny2: 
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Sec.  8.  E'/»: 

Sec.  19.  Lots  1-1.  V."i.  K'sWVi: 

Sec.  20,  All; 

Sec.  21,  All; 

Sec.  28.  N'/jNE'/4. 
T,  7  S..  R.  14  F... 

Sec.  6,  Lots  1-4.  SE''4.\E"4; 

Sec.  30,  Lots  1-4.  W''2NE''4.  SE'/iNEV*.  EMi 
NW'/4.  NE'/4bW'/4,  NM'<-SE'/i. 
T.  IDS..  R.  11  E., 

Sec.  6,  NE'/4; 

Sec.  19,  Lots  2.  3,  E'/iSWV«.  SEV*; 

Sec.  21,  All; 

Sec.  26.  NWV4,  SVz; 

Sec.  28.  W/i. 
r  IDS.,  R.  12E., 

Sec.  22.  SWV4.NWV4,  NV2SWV4; 

Sec.  27.  SE'/i; 

Sec.  30.  Lots  1.  2: 

Sec.  34.  F. '■2; 

Sec.  35,  SE'/4NE'4,  S'/zNVV'A,  S'/z. 

Agjjregutins  63918.76  acres,  more  or  less. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

A  portion  of  lands  within  the  Black 
Canyon  corridor  of  M.:iri(;opd  and 
Yavapai  Counties  will  be  reserved  to  the 
United  States  for  future  designation  as 
the  Black  Canyon  Trail. 

In  accordance  with  the  regulations  of 
43  CFR  2201. (b).  publication  of  this 
Notice  will  segregate  the  public  lands, 
as  described  in  this  N'oti(.e.  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws  or  Geothermal 
Steam  Act. 

The  segregation  of  the  ahove- 
doscribed  lands  shall  terminate  upon 
issuance  of  a  document  conveying  sus.h 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation:  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  d.!>s. 
interested  parties  may  submit  comments 
to  the  District  Manager.  Phoenix  District 
Office,  2015  West  Deer  Valley  Riiad. 
Phoenix,  Arizona  85027. 

Dcited:  March  13.  1985. 
Marlyn  V.  |ones, 
Dislrirl  Manager. 

|FR  Doc.  85-7222  Filed  3-26-85;  8:45  dm| 
BILLING  CODE  4310-32-M 


I CA- 156221 

Exchange  of  Public  and  Private  Lands 
in  Lake  County;  CA 

agency:  Bureau  of  L.ind  Management. 
Interior. 

action:  Notice  of  issuance  of  land 
exchange  document. 

summary:  An  exchange  was 
consummated  to  acquire  non-Federal 
land  which  is  located  adjacent  to  a  large 


block  of  public  land  known  as  the 
Knoxville  Area.  This  consolidation  of 
ownership  provides  for  more  effective 
management  of  the  public  lands.  The 
public  interest  was  well  served  through 
completion  of  this  exchange.  The  values 
of  the  public  land  and  non-Federal  land 
in  the  exrhange  were  equalized, 
EFFECTIVE  DATE:  March  1.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade.  Cahfornia  State  Office. 
(9161  484-4431. 

The  United  States  issued  an  exchange 
conveyance  document  to  the  Homestake 
Mining  Company  of  California  on  March 
1. 1985.  for  the  following  described  lands 
under  the  F'edera!  Land  Policy  and 
Management  .Act  of  October  21.  1976  (43 
U.S.C.  17161: 

Mount  Diablo  Meridian.  Cnhfoniid 

T,  12  N..  R.  5  VV  . 

Sec,  19.  SW'-hSE'A; 

Sec.  20.  SWV4NWV4; 

Sec.  29,  S'2SEV4  and  NVVV4SEV4; 
containing  200  acres. 

In  addition  to  the  above  lands,  the 
United  States  also  conveyed  to  the 
Homestake  Mining  Company  of 
California  all  the  minerals  except  for 
geothermal  steam  and  associated 
geothermal  resources,  in  the  lands 
described  below: 

Mount  Diablo  Meridian,  California 
T.  12  N..  R.  5  W.. 

Sec.  29,  NW'/4NWV4,  S'/2NWV4,  and 
N''2SWV4; 

Sec.  30.  E'-zNE'A; 
containing  280  acres. 

In  exchange  for  the  land  and  mineral 
interest  described  above,  the  United 
States  acquired  the  following  described 
land  from  Homestake  Mining  Company 
of  California: 

Mount  Diablo  Meridian,  California 

T.  12  N..  R.  6  W.. 

Sec  36.  Lots  1.  2,  3.  and  4,  WV4E^4. 
SE'4SE'4SWV4,  NEV4SEV4SWy4,  and 
E'2NW'4SE''4SWV4; 

containing  284.54  acres. 
Sharon  N.  |anis, 

Chit>f.  Brunch  of  Lands  fr  Minerals 

Operations. 

(FR  Doc.  85-7217  Filed  3-26-85;  8:45  am] 

BILLING  CODE  43iO-«4-M 


Las  Cruces  District  Advisory  Council; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

DATE:  April  23.  1985,  9:30  a.m. 
ADDRESS:  Conference  Room,  Las  Cruces 
District  BLM  Office,  1800  .Marquess 
Street.  Las  Cruces,  New  Mexico  88005. 


FOR  FURTHER  INFORMATION  CONTACT: 

Burc.m  of  Laiid  Manngement.  Las 
Cru(  es  District  Office,  P,0  Box  1420. 
I.as  Cnires.  \M  88004  (,50.S)  525-8228. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

1.  Select  Chairman 

2.  Approval  of  May  23.  1984  Minutes 

3.  Update  of  Genera!  .Activities  in 
District 

4.  BLM/USDA  Forest  Service 
Interchange 

.5  Discussion  of  White  Sands  Resource 
Area  Resource  Management  Plan/ 
Environmental  Impact  Statement 

6.  Other  Business 

Public  comments  will  be  heard  by  the 
Council  at  1:30  p.m. 
Daniel  C.  B.  Rathbun. 
District  Manager. 
(ra  Doc.  85-7220  Filed  3-26-85;  8:45  am] 

BILLING  CODE   4310-FB-M 


Miles  City  District  Advisory  Council; 
Meeting 

March  19,  1985. 

Notice  is  hereby  gi\  en  in  accordance 
with  Pub.  L.  92^63  that  the  meeting  of 
the  Miles  City  District  Advisory  Council 
originally  scheduled  foi  March  5.  1985 
has  been  rescheduled  for  10  a  m..  April 
19.  1985  at  the  Miles  City  District 
Resource  Area  Oifice,  Miles  Cit\  Plaza, 
Miles  City,  Montana,  The  original 
meeting  date  was  canceled  because  of 
inclement  weather.  Other  information 
about  the  meeting  is  the  same  as 
pubhshed  m  the  Federal  Register 
February  7.  1985.  page  5321, 
Robert  A.  Teegarden, 
Associutt  Dittnct  Manager. 
IFR  Doc,  85--209  Filed  3-26-8,5  8  43  am] 

BILUNG  CODE  431&-ON-M 


(N-4 13231;  5-00253] 

Realty  Action — Competitive  Sale; 
Public  Lands  in  Washoe  County,  NV 

The  following  described  lands 
comprising  105  acres  have  been 
identified  as  suitable  for  disposal 
through  sale  under  section  203  of  the 
Federal  Land  Policy  and  .Management 
Act  of  19:^6.  43  U.S'C,  1701.  1713,  at  no 
less  than  fair  market  value. 

Mount  Diablo  Meridian 

T.  20N..  R  20  E.. 

Sec.  26.  .\'2SW'.4.  NV2SE^4SWV4. 
E''2SE^4SE''4SW'.4. 

The  area  drscribed  above  agjzresaies  105 
acres 


Wednesday,  March  27.  1985   /   Notices 


The  lands  are  hereby  se^n.-gated  from 
rfpprt^prialion  under  the  putihc  kinds 
laws  including  the  n.inins  laws, 
preceding  disposi!:on  nf  this  action. 

Thf  lands  are  bejng  offerrd  in  a 
I  (:rT:pet;nve  sale  thru'.;gh  a  scaled  bed 
or.!>  mt'thud  of  t;idd:r.g.  The  sale  is 
ccr.s.^UT.I  vviih  Bureau  of  Land 
Management  planning  and  is  compatible 
with  local  Bovernnient  plans. 

Pa'ent  for  the  parcel  when  issued  will 
c(;ntain  the  folhnving  reservations  to  the 
I 'lilted  States: 

\   A  right-of-way  thereon  for  ditches 
.iv.d  c.r.als  conslructed  by  the  authority 
(;f  !he  l.'nited  States,  under  the  Act  of 
Augu.st  30.  189(1.  26  Stat.  391;  U.S.C  94.". 

2.  All  minerals  (or  partial  or  specifi' 
mineral  interes's.  where  applicable) 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for. 
mine  and  remove  the  minerals.  A  more 
detailed  description  of  this  reservation. 
which  will  be  incorporated  in  the  patent 
document,  is  available  for  review  at  this 
Hl.M  office 

There  are  no  known  values  for 
loiatable.  saleable  and  leaseable 
minerals  excepting  geothermal  steam 
and  related  resources.  In  accordance 
with  section  209(b)(!)|l)  of  Pub.  L  94- 
579,  mineral  interests,  except  geothermal 
steam  and  related  resources,  will  be 
conveyed  simultaneously  wiih  the 
surface  estate  upon  submission  of  an 
application  pursuant  to  43  CFR  272n  1-1 
and  2720.1-2. 

Geothermal  steam  and  related 
resou.'ccs  may  also  be  convejcd  al  cost 
of  S2.00  per  acre  subject  to  section 
209(c)(i)|2)  of  Pub.  L.  94-579.  A  request 
to  purchuse  geotherm.al  steam  and 
related  resources  may  be  included  with 
the  application  to  purchase  the  locatable 
and  saleable  m.incrals. 

And  will  be  subject  to; 

1.  Those  rights  for  an  access  road, 
utility  purposes  and  canal  siphon  which 
have  been  granted  to  the  City  of  Sparks, 
its  successors  or  assignees,  hv  Right-of- 
Wy.y  .\-39697. 

2.  Those  rights  for  utility  lines  which 
have  been  granted  to  Sierra  Pacific 
Power  Company,  their  successors  or 
assignees  by  rights-of-wav  CC-n25152. 
NF.V-065144  and  N-30813 

3.  Those  rights  for  a  gas  pipeline 
which  have  granted  to  Southwest  Gas 
f>'rporation  its  successors  or  assignees 
by  right-of-way  N'EV-058689 

4.  A  right-of-way  for  the  Cmnat)ar  Hill 
Ditch  granted  under  the  authority  of  the 
Act  of  |ulv  26.  1866.  14  Stat.  253.  43 
U.S.C.  661 

Detailed  information  concerning  the 
sale  IS  available  for  review  at  the 
Carson  City  District  Office.  1050  R. 
Wiiiiam  Street.  Suite  335.  Carson  City, 
Nevada  89701. 


The  lands  will  be  offered  for  sale  no 
earlier  than  60  days  after  the  date  of 
piihli(;at:on  of  this  notice  in  the  Federal 
Register.  For  a  period  of  45  days  from 
tt;f-  p,ib!iCt:tion  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Carson  City 
District  Office.  Any  adverse  comments 
will  be  evaluated  and  this  notice  will  be 
upheld,  modified  or  vacated. 

If  this  tract  of  public  land  is  not  sold 
at  the  first  offering  it  will  remain 
available  for  purchase  on  a  continuing, 
over-the-counter,  "first-come  first- 
served  "  basis  at  the  appraised  fair 
market  value  until  sokj  or  until  other 
designation  or  disposition. 

Dcitpd  this  lath  day  ofMarch  1985 
Thomas  J.  Owen, 
District  Manager. 

[FR  Uoc  85-7221  Filed  3-2f>-85;  8.45  am] 
BILLING  CODE  43I0-HC-M 

1 

(OR  22197  (WASH);  5-00250-GP5-132] 

V/ashington;  Proposed  Continuation  of 
Withdrawal 

agency:  Bureau  of  La^d  Management. 

Interi(jr. 
action:  Notice. 


summary:  The  U.S.  Cfcast  Guard 
proposes  that  5  acres  of  a  land 
withdrawal  for  the  Palos  Island  Light 
Station  continue  for  an  indefinite  period. 
The  land(s)  would  rentiain  closed  to 
surface  entry  and  minjng  but  has  been 
and  would  remain  op^n  to  mineral 
leasing 

FOR  FUaTHER  INFORMATION  CONTACT; 

Champ  Vaughan,  BLM  Oregon  State 
Office.-  P.O.  Box  2965,  Portland,  Oregon 
97208,  (Telephone  503-231-6905). 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
(,Oii>t  Caard  proposes  that  5  acres  of  the 
existing  land  withdrawal  made  by  the 
Executive  Order  of  July  15.  1875,  be 
continued  for  an  indefinite  period 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751,  43  U.S.C.  1714. 

The  land(s)  involved  is  located  at  the 
west  end  of  Patos  Island  in  Sectionfs) 
17.  T.  38  N.,  R.  2  W.,  W.M..  San  Juan 
County.  Washington. 

The  purpose  of  the  withdrawal  is  to 
protect  the  U.S.  Coast  Guards  Patos 
Island  Light  Station.  The  withdrawal 
segregates  the  land(s)  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws.  No  change  is  proposed  in 
the  purpose  or  segregative  effect  of  the 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments. 


suggestions,  or  objections  in  conn('(;ti(>n 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  (jfficer  at  the 
address  specifiad  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  iire  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Intel  ior,  the  President  and  Congress. 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdr.iwal  will 
be  published  in  the  Federal  Register. 
The  existing  withdraw,:!  will  continue 
until  such  final  determination  is  made. 

Dated:  Manh  19,  1985. 
Robert  E.  Mollohan, 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Opprations. 

jFR  Doc.  85-7211  Filed  3-26-85;  8.45  nm\ 

B'LLING  CODE   «310-33-M 


I  Group  720  and  Group  821 1 
California;  Filing  of  Plats  of  Survey 

March  18.  1985. 

1.  These  plats  of  survey  of  the 
following  described  land  will  be 
officially  filed  in  the  California  State 
Office,  Sacramento,  California. 
immediately 

Humboldt  .Meridian,  Humboldt  County 

I    1 1  N.,  R.  5  F,. 

Mount  Diablo  Meridian,  Butte  County 

T.  22  .N.,  R.  5  E. 

2.  The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Second 
Standard  Parallel  North,  along  the  south 
boundary  of  section  36,  a  portion  of  the 
east  boundary,  a  portion  of  the 
subdivisional  lines,  and  a  portion  of 
Indian  Allotment  Survey  No.  328, 
Township  11  North,  Range  5  East, 
♦iumboldt  Meridian,  under  Group  821. 
California,  was  accepted  February  15, 
1985. 

The  plat  representing  the  dependent 
resurvey  of  the  east  boundary,  a  portion 
of  the  south  boundary  and  subdivisional 
lines,  and  the  survey  of  the  subdivision 
of  sections,  1.  11.  12.  14.  25.  and  36, 
Township  22  North,  Range  5  East,  Mount 
Diablo  Meridian,  under  Group  No.  720, 
California,  was  accepted  February  26, 
1985. 

3.  These  plats  will  immediately 
beco.me  the  basic  record  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
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open  files  and  are  available  to  the 
public  for  information  only 

4.  These  plats  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  and  the 
U.S.  Forest  Service. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841.  Sacramento. 
California  95825. 

Herman  |.  Lyttge. 

Chief.  Records  and  Information  Section. 

(FR  Doc.  85-7219  Filed  3-26-85;  8:45  am] 

BILLING  CODE  4310-40-M 


Realty  Action;  Recreation  and  Public 
Purposes  Classification;  Minnesota 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Land  classification  for 
recreation  and  public  purposes. 

summary:  The  following  public  islands 
have  been  examined  and  found  to  be 
suitable  for  classification  and  sale  under 
the  Recreation  and  Public  Purposes  Act 
of  June  14,  1926,  as  amended  (43  U.SC. 
869): 

Fifth  Principal  Meridian,  Minnesota 

F,S-28616.  Hennppin  County  T.116  .\..  R.21 
W..  Sec.  29.  (one   sland  »0O5-2.3  acs  in 
Hyland  Uke):  1114  .\  .  R  21  W  .  Sec.  4,  (two 
islands  =001-0.5  acs  and  =002-0. 7  acs.  in 
Murphy  Lake;  Sec.  7  (two  islands  =003-3.1 
acs.  and  =004-2.2  acs  in  Cieary  Lake.  Scott 
County:  T  115  N  R  21  W..  Sec.  33.  (two 
islands  =0<J6-2  3  acs  and  =fX)7-1.3  acs.  in 
Hanrahan  Lake). 

The  Hennepin  County  Park  Reserve 
District  has  applied  for  these  islands  so 
they  can  be  added  to  the  Regional  Park 
System  to  be  used  for  recreational 
purposes. 

The  islands  are  physically  suited  to 
the  proposed  use  and  are  not  of  national 
significance.  Since  the  islands  are 
valuable  for  a  local  program  they  are 
considered  chiefly  valuable  for  public 
purposes  and  therefore  suitable  for 
classification  and  sale  under  the 
Recreation  and  Public  Purposes  Act. 
This  action  is  consistent  with  local  and 
Federal  government  plans,  programs 
and  policies. 

Any  patent  issued  under  this  notice 
shall  be  subject  to  the  provisions  in  43 
CFR  2741.8.  In  the  event  of 
noncompliance  with  the  terms  of  the 
patent,  title  to  the  land  will  revert  to  the 
United  States. 

The  classirication  of  these  islands  will 
segregate  them  from  all  appropriation 
except  as  to  applications  under  the 
mineral  leasing  laws  and  the  Recreation 


and  Public  Purposes  Act.  Segregation 
will  terminate  upon  issuance  of  a  patent; 
or  eighteen  (18)  months  from  the  date  of 
this  notice;  or  upon  publication  of  a 
notice  of  termination,  whichever  occurs 
first. 

Comments 

For  a  period  of  45  days  from  the  dale 
of  first  publication  of  this  notice, 
interested  parties  may  submit  comments 
to  Districts  Manager,  Milwaukee  District 
Office,  Bureau  of  Land  Management, 
P.O.  Box  631.  Milwaukee.  Wisconsin 
53201-0631.  .'\ny  adverse  cojnments  will 
be  evaluated  by  the  District  Manager 
who  may  vacate  or  modify  this 
classification.  In  the  absence  of  any 
action  by  the  District  Manager,  this 
Really  Action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 

Detailed  information  concerning  this 
application  is  available  for  review  at  the 
Milwaukee  District  Office.  Suite  225.  310 
W.  Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53201,  or  by  calling  Paulelte 
Francis  at  (414)  291-4415. 

Chuck  Steele. 

District  Manager. 

fFR  Doc  85-7262  Filed  3-26-85:  8:45  am] 

BILLING  CODE  «3H>-PN-*I 


lORE  015697] 

Oregon;  Realty  Action,  Recreation  and 
Public  Purposes  Act  Lease  Renewal 
and  Sale  In  Klamath  County,  OR 

AGENCY:  Bureau  of  Land  .Management, 
Interior. 

ACTION:  The  Interim  Renewal  of 
Recreation  and  Public  Purposes  Lease 
ORE  015697  for  Klamath  County's  Keno. 
Oregon  Solid  Waste  Transfer  Station 
until  such  time  lease  area  can  be  sold  to 
the  county. 

The  following  public  domain  has  been 
examined  and  identified  as  being 
suitable  for  both  renewal  and  eventual 
sale  under  the  Recreation  and  P-ublic 
Purposes  Act  of  June  14.  1926  as 
amended  (43  U  S.C.  869  et  seq.)  and  Title 
43  Code  of  Federal  Regulations  Parts 
2740  and  2912. 

Legal  Description: 

T  40  S.,  R.  8  E,  Sec.  17,  NEV«SEy4. 
Willamette  Meridian,  40  acres 

Segregation 

The  above  described  land  will 
continue  to  be  segregated  from  all  other 
appropriations  including  locations  under 
the  mining  laws. 


Renewal  and  Sales  Procedure 

This  lease  is  due  to  expire  on  May  9, 
1985.  A  threatened  or  endangered  plant 
survey  must  be  completed  prior  to 
completion  of  the  sale.  The  flowering 
season  of  any  potentially  threatened  or 
endangered  plant  in  this  area  occurs 
after  the  expiration  date  of  this  release. 
Therefore,  the  lease  is  to  be  renewed  for 
a  period  of  three  months  pending  the 
outcome  of  the  survey. 

If  no  threatened  or  endangered  plants 
are  found,  the  scale  to  Klamath  County 
will  take  place  on  .August  9,  1985  upon 
full  payment  of  the  SlCX!  00  purchase 
price. 

Terms  and  Conditions 

Patent  issued  as  a  result  of  the  sale 
will  be  subject  to  all  valid  and  existing 
rights  and  will  contain  the  following 
reservations. 

1.  The  patent  shall  by  law  revert 
under  those  conditions  presented  within 
43  CFR  2741.8 

2.  Continued  compliance  with  Oregon 
Department  of  Environmental  Quality 
Solid  Waste  Disposal  Permit  according 
to  Oregon  Revised  Statutes  Chapter  459. 
the  Resource  Conservation  and 
Recovery  Act  of  1976  (42  U.SC  6901  et 
seq.)  as  amended  and  with  any  further 
amendments  thereof  and  any  all  other 
Federal,  State  or  local  laws,  rules  or 
regulations  relevant  to  safe  and 
environmentally  sound  operation  of  this 
transfer  site  will  be  required 

3.  Continued  compliance  with  Title  V'l 
of  the  Civil  Rights  Act  of  1964  ("8  Stat. 
241)  will  be  required. 

4.  A  right-of-way  thereon  for  d:tches 
and  canals  constructed  by  the  authority 
of  the  United  States  Act  of  .August  30. 
1980  (26  Stat  391:  43  U.SC.  945)  will  be 
required. 

5.  All  minerals  will  be  reserved  to  the 
United  States  (43  U.S.C.  1719). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management.  Medfcrd 
District  Office,  3040  Biddle  Road. 
Medford.  Oregon  97504  or  by  calling 
Don  Kreitner.  .Area  Realty  Specialist  at 
(503)  776-3923. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  regarding  the 
proposed  action  to  the  Medford  District 
.Manager  at  the  above  address. 
Comments  should  reference  this  case's 
serial  number  ORE  015697.  Any  adverse 
comments  will  be  evaluated  by  the 
District  Manger  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  District  Manager,  this 
realty  action  will  become  the  final 


determination  of  the  Department  of  the 
Interior. 

Dated  March  19, 1985 
Hugh  Shera. 
District  Manager. 

|FR  Doc.  7268-3  Filed  26-85-4310-.  8:45  am) 
SIUJNQ  CODE  4310-33-41 


IW-81752J 

Wyoming;  Rescheduling  of  Sale  of 
Public  Lands  In  Hot  Springs  and 
Washakie  Counties 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Rescheduling  the  sale  of  public 

lands  in  Hot  Springs  and  Washakie 

Counties. 

summary:  The  sale  scheduled  for 
January  15.  1985.  under  Notice  of  Realty 
Action  (W-81752)  published  in  the 
Federal  Register  on  Tuesday.  October 
23.  1984  (49  FR  42645/42646"inclusive) 
was  postponed.  The  notice  of 
postponement  was  published  in  the 
Federal  Register  on  Friday,  Ianuai7  11, 
1985  (.50  FR  IMl).  This  sale  was  delayed 
pending  an  analysis  and  final  decision 
by  the  State  Director  on  a  protest  to  the 
proposed  sale.  This  protest  has  now 
been  resolved,  and  sale  processing  may 
continue. 

The  original  notice  correctly  describes 
appropriate  terms  and  conditions. 
Howe\  er.  the  sale  procedures  will  be 
modified  to  reflect  the  State  Director's 
final  decision  with  respect  to  Washakie 
County's  protest.  Parcels: 

Sixth  Principal  Meridian.  Wyoming 


Parcels 

Legal  descnpbon 

Acre- 
age 

Ap- 
praiseo 
value 

No    1 

No  2 

NO-3..„ 

No  4 

NO  5 . 

T  45  N..  R  96  W  .  sec 

21.  Lot  12 
T  46  N    R  93  A    sec 

19.  Lots  (30  17).  sac 

30.  Lot  6   (26  63) 
T.  46  N  .  R  94  »v  .  sec 

24.  Lot  3 
T.  46  N  .  R  94  A  .  sec 

5  Lot  16 
T,  46  N  .  R  94  W  .  sec 

6,  Lot  8 

39  84 
57  80 

1226 
3971 
33  68 

3000 
5,800 

t,300 
4,000 
18,500 

Sale  Procedures 

1.  The  sale  of  Parcel  No.  1  will  be 
conducted  by  modified  competitive 
bidding  and  the  parcel  will  be  offered  by 
a  sealed  bid  process  to  adjoining 
landowners.  The  apparent  high  bidder 
will  be  required  to  submit  evidence  of 
adjoining  land  ownership  before  the 
high  bid  can  be  accepted  If  the 
adjoining  landowners  do  not  purchase 
the  parcel,  the  land  will  be  reoffered  for 
sale  under  a  competitive  bidding 
process.  In  keeping  with  existing 


regulations,  if  two  or  more  envelopes 
containing  valid  bids  of  the  same 
amount  are  received,  the  high  bid  will 
be  determined  by  supplemental  bidding 
and  the  designated  high  bidders  will  be 
allowed  to  submit  oral  bids  to  resolve  a 
tie. 

Sealed  bidding  is  the  only  acceptable 
method  of  bidding.  All  sealed  bids  must 
be  received  in  the  Worland  District 
Office  by  11:00  a.m..  MDT.  on  April  18, 
1985.  Scaled  bids  will  be  opened  at  2:00 
p.m..  April  18.  1985,  at  the  Worland  Elks. 
Lodge,  604  Cobu.-n  Avenue.  The  high 
bidder  will  be  notified  in  writing  within 
30  days  whether  or  not  the  Bureau  can 
accept  the  bid.  The  sealed  bid  envelope 
must  be  marked  in  the  front  lower  left- 
hand  corner  with  the  words  "Public 
Land  Sale.  1984.  W-81752.  Parcel  No.  1. 
Worland  District". 

2.  The  sale  of  Parcels  2  through  5  will 
be  conducted  under  competitive  bidding 
procedures,  using  a  combination  of  oral 
and  sealed  bids,  and  any  qualified 
bidder  may  submit  a  bid.  If  no 
acceptable  bids  are  received.  Parcels  2 
through  5  will  be  reofferd  for  sale  on  a 
continuing  basis  until  sold  or  until  the 
sale  is  cancelled. 

To  qualify  for  the  oral  bidding  portion 
of  the  sale,  a  bidder  must  submit  a  valid 
sealed  bid.  All  sealed  bids  must  be 
received  in  the  Worland  District  Office 
by  11:00  a.m..  MDT  on  April  18, 185. 
Sealed  bids  will  be  opened  at  2:00  p.m.. 
April  18.  1985,  at  the  Worland  Elks 
Lodge.  604  Coburn  Avenue.  Oral  bidding 
will  follow  the  opening  of  the  sealed 
bids.  Sealed  bid  envelopes  must  be 
marked  in  the  front  lower  left-hand 
corner  with  the  wotds  "Public  Land 

Sale,  1984,  W-ei752,  Parcel . 

Worland  District". 

If  there  are  no  oral  bids,  the  highest 
acceptable  sealed  bid  will  be  declared 
the  high  bid.  If  there  are  no  acceptable 
oral  or  sealed  bids,  the  land  will  be 
reoffered  for  sale  or  a  continuing  basis 
using  a  sealed  bid  only  process. 

3.  All  bidders  must  be  U.S.  citizens.  18 
years  of  age  or  older,  corporations 
authorized  to  own  real  estate  in  the 
State  of  Wyoming,  a  State,  a  State 
instrumentality  or  political  subdivision 
authorized  to  hold  property,  or  an  entity 
legally  capable  of  conveying  and 
holding  lands  or  interests  in  Wyoming. 

4.  All  sealed  bids  m.ust  be 
accompanied  by  a  deposit  of  not  less 
than  20  percent  of  the  bid  price,  plus  a 
S50  non-reimbursable  filing  fee  for 
purchase  of  the  mineral  estate.  The 
highest  oral  bidder  for  parcels  2  through 
5  will  be  required  to  make  an  additional 
deposit  of  20  percent  of  the  increased 
bid  price.  Each  bid  deposit  and  final 
payment  must  be  by  certified  check, 
postal  money  order,  bank  draft  or 


cashier's  check  made  payable  to  the 
Department  of  the  Interior,  BLM. 
Personal  checks  will  be  accepted  for  the 
balance  of  bid  deposits  following  oral 
bidding. 

It  has  been  determined  that  the 
leasable  minerals,  oil  and  gas,  and  coal, 
will  be  retained  by  the  United  States. 
All  other  minerals  will  be  transferred 
along  with  the  surface  estate.  A  bid  will 
constitute  an  application  for  conveyance 
of  mineral  interest  of  no  known  value. 

5.  Failure  to  pay  the  remainder  of  the 
full  price  within  180  days  of  the  sale  will 
disqualify  the  apparent  high  bidder,  and 
the  deposit  shall  be  forfeited  and 
disposed  of  as  other  receipts  of  the  sale. 
If  the  apparent  high  bidder  is 
disqualified,  the  next  high  bid  will  be 
honored  or  the  land  will  be  reoffered 
under  competitive  procedures. 

6.  If  any  of  the  parcels  fail  to  sell,  they 
will  be  reoffered  for  sale  under 
competitive  procedures  by  a  sealed  bid 
only  process.  For  reoffered  land,  bids 
must  be  received  in  the  Worland  District 
Office  by  2:00  p.m.,  on  the  fourth  (4th) 
Wednesday  of  each  month  beginning 
May  22, 1985.  Reoffered  land  will  remain 
available  for  sale  until  sold  or  until  the 
sale  action  is  cancelled  or  terminated. 

SUMMARY:  The  subject  sale  parcels  have 
been  identified  as  suitable  for  disposal 
by  sale  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1713,  at  no  less  than  the 
fair  market  value. 

date:  April  18,  1985  at  11:00  a.m.  sealed 
bids  due  April  18. 1985  at  2:00  p.m.  bid 
opening  and  oral  bidding. 

ADDRESS:  Sealed  bids  to  be  mailed  to 
the  Worland  District  Office,  Box  119, 
Worland,  Wyoming  82401.  Bid  opening 
and  oral  bidding  to  be  held  at  the 
Worland  Elks  Lodge.  604  Coburn 
Avenue.  Worland,  Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phyllis  Roseberry.  Area  Manager.  Grass 
Creek  Resources  Area,  Worland  District 
Office  (307/347-9871). 

Dated:  March  18,  1985. 
Edward  L  Fisk, 

Associate  District  Manager. 

[FR  Doc.  7266  Filed  3-26-85:  8.45  am) 

BILUNG  CODE  4310-22-M 


Minerals  Management  Service 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  Shell 
Offshore,  Inc. 

AGENCY:  Minerals  Management  Service, 
Department  of  the  Interior. 
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action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document. 


summary:  This  Notice  announces  that 
Shell  Offshore  Inc.,  Unit  Operator  of  the 
South  Pass  Block  65,  G-G:!,  RA  SU  and 
Gi-Ga,  RA  SU  Federal  Unit  Agreement 
Nos.  14-08-0001-12332  and  14-08-0001- 
12333.  submitted  on  March  12,  1985.  a 
proposed  Development  Operations 
Cooidination  Document  describing  the 
activities  it  proposes  to  conduct  on  the 
South  Pass  Block  65  Federal  units. 

The  purpose  of  this  Notice  is  to  inform 
the  public.  pu,'-suant  to  suction  25  of  the 
OCS  Land  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Regional  Director.  Gulf 
of  .Mexico  OCS  Region,  Minerals 
Managnmfnt  Service.  3301  N.  Causeway 
Blvd.,  Room  147,  Mctairie,  Louisiana 
70002. 

FOB  FURTHER  INFORMATION  CONTACT: 

Minerals  Management  Service,  Records 
Management  Section.  Room  143,  open 
weekdays  9:00  a.m.  to  3:30  p.m.,  3301  N. 
Causeway  Blvd.,  Motairie.  Louisiana 
70002,  phone  [504]  838-0519. 
SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  .Minerals 
Management  Service  makes  information 
contained  in  the  proposed  development 
operations  coordination  document 
available  to  affected  States,  executives 
of  affected  local  governments,  and  other 
interested  parties  became  effective  on 
December  13.  1979  (44  PR  53685).  Those 
practices  and  procedures  are  set  out  in  a 
revised  §  250.34  of  Title  30  of  the  Code 
of  Federal  Regulations. 

Dated:  Mdrch  20.  1985 

|ohn  L.  Rankin, 

Regional  Director.  CuJf  of  Mexico  OCS 
Region. 

[FR  Doc  85-7200  Filed  3-2&-85;  8:45  am] 

BILLING  CODE  4310-MR-M 


Development  Operations  Coordination 
Document;  Chevron  U.S.A.,  Inc. 

AGENCY:  .Minerals  Management  Service. 
action:  .Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS  0385, 
Block  29.  West  Delta  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 


support  activities  to  be  conducted  from 
an  onshore  base  located  at  Venice. 

Louisiana. 

DATE:  The  subject  DOCD  was  deemed 

subm:'ted  on  March  19,  1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Serv^ice,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  thmugh  Friday) 

FOR  FURTHER  INFORMATION  CONTACT: 

.Mr.  Emile  H.  Simoneaux.  Jr.;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (.504)  838-G8~2. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  .Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Mmcrals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
]9"9,  (44  FR  53685],  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  March  19,  1985. 
fohn  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  85-7254  Filed  3-26-85:  8:45  am] 

BILLING  CODE  431(>-MR-M 


National  Park  Service 

History  Committee,  Statue  of  Liberty- 
Ellis  Island  Centennial  Commission; 
Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  the  History 
Committee  of  the  Statue  of  Liberty-Ellis 
Island  Centennial  Commission.  The 
Committee  will  discuss  "Project  Liberty" 
activities  that  are  designed  to 
commemorate  the  hundredth 
anniversaries  of  the  Statue  of  Liberty 
[1986)  and  Ellis  Island  [1992]  with 
appropriate  historical  research, 
symposia,  and  publications. 

DATE:  April  18,  1985,  9:00  a.m.  to  4:30 
p.m. 


ADDRESS:  Immigration  History  Research 
Center,  826  Berry  Street,  St.  Paul.  MN 

55114 

FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  Baker.  Program  Analyst.  Statu^ 
of  Liberty  Project.  National  Park 
Service,  1100  L  Street.  NVV.  Washington. 
DC  20240. 

Dated:  March  12. 1985. 
Robert  S.  Cables,  Jr., 

Regional  Director:  North  Atlantic  Region. 
[FR  Doc.  8.5-7235  Filed  3-26-85:  8  45  am) 

BILLING  COOe  431(>-T0-¥ 


National  Park  System  Advisory  Board; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  .National  Park 
System  Advisory  Board  will  be  held  in 
Hawaii.  April  28"  through  May  5.  1985. 
with  the  general  session  of  the  Board 
being  held  on  May  3,  Hotel  King 
Kamehameha.  Kaiulua 

Commenci.ng  at  8:30  a.m.,  the  Board 
will  consider  administrative  matters 
pertaining  to  the  Board,  make 
recommendations  on  proposed  national 
landmark  designations;  and  discuss 
policy  and  management  issues  affecting 
the  .National  Park  System,  The  meeting 
will  be  open  to  the  public.  Space  and 
facilities  to  accommodate  members  of 
the  public  are  limited.  Persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  with  the  Advisory  Board  a 
written  statement  concerning  matters  to 
be  discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements 
may  contact  the  .Advisory  Boards  and 
Commissions  Office,  National  Park 
Service,  Washington.  DC  (202-343- 
1261). 

Summaiy  m.inutes  of  the  meeting  will 
be  available  for  public  inspection  10  to 
12  weeks  after  the  meeting  in  Room 
3328.  Interior  Building,  18th  and  C 
Streets,  .NW.,  Washington,  D.C, 

Dated:  March  19,  1985. 
David  G.  Wright, 

Associate  Director,  Planning  and 
Development.  National  Park  Service. 
[FR  Doc  85-7236  Filed  3-2&-85:  8:45  am] 

BILLING  CODE  4310-70-M 


Wrangell-St.  Ellas  National  Park 
Subsistence  Resource  Commission; 
Meeting 

AGENCY:  .National  Park  Service.  Alaska 
Region,  Interior. 
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ACTION:  Subsistence  Resource 
Commission  Meeting. 

summary:  The  Alaska  Regional  Office 
of  the  \citional  Park  Service  announces 
a  fortiicoming  meeting  of  the  Wrnngpll- 
St.  Ehas  National  Park  Subsistence 
Resource  Commission.  The  following 
H^enda  items  will  be  discussed: 

1.  Com.T.ission  responsibility/ 
authorities. 

a.  Subsistence  hunting,  and  the  park 
versus  preserve. 

b.  Resident  zone  and  population 
changes. 

c.  Eligih'lity  for  subsistence  use  of 
park  resources. 

2.  Traditional  hunting  areas. 

3.  NPS  predator  control  policy. 

4.  ATV  study  by  the  .National  Park 
Service 

5.  Aj;e.Tc  y  reports. 

a.  Yakutat.  Alaska  Department  of  Fish 
and  Game,  biologist. 

b.  Tok.  Alaska  Department  of  Fish 
iind  Came  biologist. 

DATES:  Yaku'at  Cit>  Hall.  Yakutat. 
ALiska,  7:00  p.m..  April  22. 

Tok  Lodge.  Alcan  Room.  Tok.  Alaska. 
7:00  p.m..  .April  24. 

NS'S  F\irk  Headquarieis,  Glennallen. 
/X'uiska.  7:(X)  p.m.  .April  25. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  .Martin.  Supcrm^endent. 
\Vr..nL:fl!  St.  Elias  National  Park  and 
Preserve,  P.O.  Box  2P,  Glennallen. 
Alaska  9*J,^8fl. 

SUPPLEMENTARY  INFORMATION:  The 

Wrangeii  St.  F.iias  National  Park 
Subsi'-'ence  Resource  Commission  is 
authorized  under  Title  VIII.  section  808. 
of  the  .Alaska  National  Interest  Lands 
Conservation  Act.  Pub  I.  Ofi-487 

f)..'t!l   M,i.-th  !9,  1985. 
Floyd  VV.  Sharrock. 

Acting  Regional  Director.  Alaska  Region. 
IKR  Df.r  (i5-723~  Filed  ,V2fUBS:  8:45  nm] 

BILLING  COOE  43ia-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

llnv*.  104-TAA-24  and  104-TAA-25I 

Termination  of  Countervailing  Duty 
Investigations  Concerning  Oleoresins 
From  Spain  and  India 

agency:  United  States  International 
Trade  Commission. 
action:  On  March  13,  1985,  the 
Commission  published  a  notice 
terminating  countervailing  duty 
investigations  under  section  104(b){l)  of 
the  Trade  Agreements  Act  of  1979  with 
regard  to  oleoresins  from  Spain  and 
India  (30  FR  10118.  March  13,  1985).  That 


notice  did  not  identify  the  case  numbers 
assigned  to  those  investigations.  They 
were  Nos.  104-TAA-24  (oleoresins  from 
Spain)  and  104-TAA-25  (oleoresins 

from  India). 

j 

EFFECTIVE  DATE:  March  5.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ted  Briggs,  Office  of  Investigations, 
telephone  number  (202)  523-4612. 

Issued:  March  22. 198$. 
Kenneth  R.  Mason. 
Svcrt'.c-y. 

jFR  Doc.  85-7247  Filed  ^26-85:  8:45  am] 
BILLING  COOE  7030-02-M 


(332-1851 

Assessment  of  the  Effects  of  Barter 
and  Countertrade  Transactions  on  U.S. 
industries 

agency:  United  States  International 

Trade  Commission,  j 

action:  Rescheduling  of  public  hearing 

and  deadline  for  filine  written 

submissions. 

effective  date:  March  18, 1985. 
supplementary  information:  The 

public  hearing  in  connection  with 
investigation  No.  332-185  has  been 
rescheduled  for  May  30, 1985.  to  be 
continued  on  May  31,  if  required.  The 
deadline  for  public  comments  in 
connection  with  this  investigation  has 
been  extended  to  May  23. 1985.  Previous 
notices  in  connection  with  this 
investigation  were  published  in  the 
Federal  Register  of  June  20,  1984  (49  FR 
23316)  a.id  December  27. 1984  (49  FR 
50317).  The  public  hearing  previously 
scheduled  for  April  10, 1985,  is  canceied. 

Issued:  March  19, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
|FR  Doc  85-7243  Filed  3-26-85;  8:45  am] 

BILUNG  CODE  T02O-02-«l 

[Investigation  No.  337-TA-2181 

Certain  Automatic  Bowling  Machine 
Printed  Circuit  Control  Boards; 
Investigation  ■ 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
February  15.  1985.  under  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1337),  on 
behalf  of  James  C.  Hudson  d/b/a 


OMEGA-TEK.  33  Sixth  Street.  Shelby. 
Ohio  44875.  The  complaint  alleges  unfair 
methods  of  competition  and  unfair  acts 
in  the  importation  of  certain  automatic 
bowling  machine  printed  circuit  control 
boards  into  the  United  States,  or  in  their 
sale,  by  reason  of  alleged  (1)  false  and 
deceptive  advertising;  (2)  infringement 
of  common  law  trademark;  (3)  false 
designation  of  source  or  origin:  (4) 
infringement  of  U.S.  Copyright  Reg.  .No. 
TX  1-397-551;  and  (5)  passing  off.  The 
compaint  further  alleges  that  the  effect 
or  tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry. 
efficiently  and  economically  operated, 
in  the  United  Stales. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  T.  DiPersio,  Esq.,  or  Stephen  L. 
Sulzer,  Esq..  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-523-0113  or 
202-523-0419.  respectively. 

Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  i930  and  in  §  210.12 
of  the  Commission's  Rules  of  F*ractice 
and  Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
March  13,  1985,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  detcmine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain 
automatic  bowling  machine  printed 
circuit  control  boards  into  the  United 
States,  or  in  their  sale,  by  reason  of 
alleged  (1)  false  and  deceptive 
advertising;  (2)  infringement  of 
complainant's  common  law  trademark; 
(3)  false  representation;  (4)  infringement 
of  U,S,  Copyright  Reg.  No.  TX  1-397-551. 
(5)  passing  off;  and  (6)  false  designation 
of  origin,  the  effect  or  tendency  of  which 
is  to  destroy  or  substantially  injure  an 
industry,  effeciently  and  economically 
operated,  in  the  United  States, 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  Complainant  is  James  C. 
Hudson  d/b/a  OMEGA-TEK.  33  Sixth 
Street,  Shelby.  Ohio  44875. 
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(bj  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complain',  shall  be  served: 
United  Bowling  Mechanics.  Ohmweg  8. 

3442  AA  Woerden.  The  Netherlands 
R  ).  Lynch  &  Company.  24  William 

Street.  Stuten  Island.  \e\\'  York  10304 

(c)  Denise  T.  DiPersio,  Esq  .  and  - 
Stephen  L.  Sulzer.  Esq.  Offii  e  of  Unfair 
Import  Investigations.  US.  International 
Trade  Commission.  701  E  Street.  NVV.. 
Room  124.  Washington  DC,  20436,  shall 
be  the  Com^nission  investigative 
attorneys,  a  party  to  this  investigation: 
,ind 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Sivnon.  Chief  Administrative 
law  Judjje,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  aciministrative  law  judge. 

Respunsi's  must  be  submitted  by  the 
named  ro.sp.ndeiits  in  accordance  with 
§  Z10.21  of  the  Commission's  Rules  of 
Practice  i  nd  Procedure  {19  CFR  210.21. 
as  amended.  49  FR  46123),  Pur-iuant  to 
sectiorTs2iiM6(dJ  (19  CFR  201.16(d),  as 
amended,  49  FR  32571)  and  210.21(a)  of 
the  rules,  such  responses  will  be 
considered  b-y  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  scrvif:e  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:4.t  a.m. 
to  5:15  p,m  )  in  the  Office  of  the 
Secretary.  US  International  Trade 
Commission.  701  E  Street  \W..  Room 
156,  Washington,  DC.  20436,  telephone 
202-523-0471. 

Iss'.ifid:  March  15,  19H.'i. 

By  Order  nf  the  Commission. 
Kenneth  R.  Mason, 
Spcrrtary. 

jFR  Doc  8.5-7239  Filed  3-2&-fl.'i;  8:45  am) 
311  LmC  CODE  7020-02-M 


I  Investigation  No.  337-TA-2171 

Certain  Expansion  Tanks: 
Investigation 

agency:  US.  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U,S,C,  1337. 


SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
February  13.  1985,  under  section  337  of 
the  Tariff  Act  of  1930  (19  U.SC  1337),  on' 
behalf  of  Amtrol  Incorporated,  1400 
Division  Road,  West  Warwick,  Rhode 
Island  02893,  The  complaint  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  of  certain 
expansion  tanks  for  closed  wa'er 
systems  into  the  United  States,  or  in 
their  sales,  by  reason  of  alleged  fl) 
infringement  of  U,S.  Trademark 
Registration  No.  843.060  for  EX-TROL: 
(2)  false  designation  of  origin  and  false 
description;  and  (.1>  passing  off.  The 
complaint  further  alleges  that  the  effect 
or  tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry 
efficiently  and  economically  operated. 
in  the  United  States, 

The  complainant  requests  the 
Commission  to  institute  an  investigation 
and,  after  a  full  investigation,  to  issue  a 
permanent  exclusion  order  and 
permanent  ce.ise  and  desist  orders. 

FOR  FURTHER  INFORMATION  CONTACT; 

Steven  H,  SchAartz.  Esq  .  or  Gary 
Rinkerman,  Esq  ,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-523-4877  or 
202-523-1273,  respectively. 

.'Authority 

I'he  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  §  210.12 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
March  13, 1985,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain 
expansion  tanks  for  closed  water 
systems  into  the  United  States,  or  in 
their  sale,  by  reason  of  alleged  (1) 
infringement  of  U.S.  Trademark 
Registration  No.  843,060  for  EX-1 ROL; 
(2)  false  designation  of  origin;  (3)  false 
representation;  and  (4)  passing  off,  the 


effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  industry,. 
efficiently  and  economiCdll\  operated, 
in  the  United  States 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served; 

(a)  The  complainant  is— Amtrol 
Incorporated,  1400  Division  Road.  West 
Warwick.  Rhode  Island  02893. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  this  notice  of  investigation  shall 
be  served: 

Flamco  BV.  Industrie  Straat  6,  Postbus 

115.  2800  AC  Gouda.  The  Netherlands 
Intematio-Muelier  .W,  1  Westerlaan, 

3016  CK  Rotterdam.  The  Netherlands 
Vent-Rite  Valve  Corporation,  537 

University  Avenue,  Norwood. 

Massachusetts  02062 
Emerson  Swan,  Inc.,  537  University 

.Avenue,  Norwood.  Massachusetts 

02062 

(c)  Steven  H,  Schwartz,  Esq,,  and 
Gary  Rinkerman,  Esq.,  Office  of  Unfair 
Import  Investigations,  US,  International 
Trade  Commission.  701  E  Street  NW.. 
Room  122  and  Room  128.  respectively. 
Washington.  DC.  20436.  shall  be  the 
Commission  investigative  attorneys,  a 
party  to  this  investigation:  and 

(3)  For  the  invesiie^tion  so  instituted. 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge.  U,S,  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge  . 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210,21  of  the  Com.T.ission  s  Riiles  of 
Practice  and  Procedure  (19  CFR  210.21, 
as  amended.  49  FR  46123).  Pursuant  to 
§§  201.16(dl  (19  CFR  201, 16(d).  as 
amended.  49  FR  32571  and  210, 21(a)  of 
the  rules,  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  e-ich  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 
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The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street,  NW..  Room 
156,  Washington.  D.C.  20436,  telephone 
202-523-0471. 

Issued:  March  15,  1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  85-7242  Filed  3-26-85:  8:45  am) 
BILUNG  COOE  702<M»-«I 


I  Investigation  No.  337-TA-1811 

Certain  Meat  Deboning  Machines; 
Remand  of  Investigation  and 
Extension  of  Deadline  for  Completion 
of  Investigation 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Remand  of  investigation  to  the 
administrative  law  judge  (ALI)  for 
further  findings  of  fact  and  conclusions 
of  law  and  extension  of  deadline  for 
completion  of  investigation  to  August  15, 
1985. 


summary:  The  U.S.  International  Trade 
Commission  hereby  gives  notice  of  its 
decision  to  remand  the  above-captioned 
investigation  to  the  ALJ  to  conduct 
further  proceedings  for  the  purpose  of 
issuing  updated  findmgs  of  fact  and 
conclusions  of  law  regarding 
complainants'  commitment  to  establish 
a  domestic  mdustry  in  the  United  States 
The  ALJ  is  to  consider  evidence 
regarding  events  occurring  subsequent 
to  the  close  of  the  evidentiary  record  on 
August  28,  1984,  but  prior  to  the 
Commission  hearing  on  February  28, 
1985.  In  order  to  provide  sufficient  time 
for  this  procedure,  the  deadline  for 
completion  of  the  investigation  has  been 
extended  to  August  15, 1985, 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  A.  McLaughlin,  Esq..  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  701  E  Street  NW,. 
Washington.  DC  20436,  telephone  202- 
523-0421. 

SUPPt^MENTARY  INFORMATION:  On 

February  28,  1985,  the  Commission 
conducted  a  hearing  to  review  the 
domestic  industry  issues  raised  in  this 
investigation.  Since  this  investigation 
involves  a  case  of  first  impression  and 
since  it  is  a  "prevention  of 
establishment"  case  in  which  recent 
events  regarding  complainants' 
commitment  to  establish  a  domestic 
industry  are  especially  probative,  the 
Commission  has  decided  to  remand  the 


invesfigaion  to  the  AL)  for  the  purpose 
of  obtaining  additional  findings  of  fact 
and  conclusions  of  law  regarding 
complainants'  commitment. 

Copies  of  the  Commission's  Action 
and  Order  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E.  Street  NW., 
Washington.  DC.  20436,  telephone  202- 
523-0161. 

Issued:  March  19,  1985^ 
By  order  of  the  Commission. 
Kenneth  R.  Mason,  ■ 

Secretary.  I 

[FR  Doc.  85-7241  Filed  3-26-85:  8:45  am] 
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(Investigations  Nos.  731-TA-240  and  241 
(Preliminary)]  1 

t 
Photo  Albums  and  Photo  Album  Filler 
Pages  From  Hong  Kong  and  the 
Republic  of  Korea 

Determinations  | 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Hong  Kong 
and  the  Republic  of  Korea  of  photo 
albums  and  photo  album  filler  pages, 
provided  for  in  items  256.60  (albums) 
and  256.87.  256.90,  and  774.55  (pages)  of 
the  Tariff  Schedules  of  the  United 
States,  which  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  , 

Background  i 

On  January  30, 1985,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Esselte 
Pendaflex.  Inc.,  The  Holson  Co.,  Kleer- 
Vu  Plastics  Corp.,  and  SPM 
Manufacturing  Corp.,  manufacturers  of 
photo  albums,  alleging  that  an  industry 
in  the  United  States  is  materially  injured 
or  threatened  with  material  injury  by 
reason  of  LTF'V  imports  of  photo  albums 
and  photo  album  filler  pages  from  Hong 
Kong  and  the  Republic  of  Korea. 
Accordingly,  effective  January  30, 1985. 
the  Commission  instituted  preliminary 
antidumping  investigations  Nos.  731- 
TA-240  and  241  (Preliminary), 


'  The  record  is  defined  in  {  207.2(i)  of  the 
Commissiofi's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(1)). 


Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  7, 1985  (50 
FR  5327).  The  conference  was  held  in 
Washington.  DC.  on  February  22,  1985, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  March  18, 
1985.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  1660 
(March  1985],  entitled  "Photo  Albums 
and  Photo  Album  Filler  Pages  from  Hong 
Kong  and  the  Republic  of  Korea: 
Determinations  of  the  Commission  m 
Investigations  Nos.  240  and  241 
(Preliminary)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigations." 

Issued:  March  18, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc  8,S-7240  Filed  3-26-85:  8:45  am] 

BILLING  CODE  702O-O2-M 


I  Investigation  No.  337-TA-2191 

Certain  Porch,  Patio,  and  Lawn  Gliders; 
Investigation 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
February  22.  1985,  under  section  337  of 
the  Tariff  Act  of  1930  [19  U.S.C.  1337),  on 
behalf  of  Jack-Post  Corporation.  800  East 
Third  Street.  Buchanan.  Michigan  49107- 
1468.  A  supplement  to  the  complaint 
was  filed  on  March  8,  1985.  The 
complaint,  as  supplemented,  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  of  certain 
porch,  patio,  and  lawn  gliders  into  the 
United  States,  or  in  their  sale,  by  reason 
of  alleged:  (1)  Infringement  of  common 
law  trademark  in  glider  end  frame  and 
scroll  configuration  by  all  respondents: 
(2)  misappropriation  of  trade  dress  by 
all  respondents;  (3)  misrepresentation 
by  all  respondents:  (4)  passing  off  by  all 
respondents;  and  (5)  infringement  of 
common  law  trademark  for  "Glide-A- 
Lawn  "  by  respondent  Sa'Di  Brothers 
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Company,  Incorporated.  The  compiHint 
further  alleges  that  the  effect  or 
tendency  of  the  unfair  methods  of 
competition  and  unfair  ads  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and.  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permdnt-ni  cease  and  Jf^.sist  nrdi  r>- 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  L.  Partner.  Esq    or  Robert  U. 
I.ilowitz,  Fsq  ,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-.'i23-in88  or 
2()2-52;i-4ti93,  respectively. 

Authority 

The  authority  for  institution  of  this 

in\  estigation  is  contained  in  section  3,'17 
of  the  Tariff  Act  of  19,30  and  in  §  210.12 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
March  19.  1985,  ordered  that— 

(1)  Pursuant  to  subsection  (bj  of 
srn.tion  337  of  the  Tarif!  Act  of  1930.  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  porch, 
palio.  and  lawn  gliders  into  the  IJnited 
States,  or  in  their  sale,  by  reason  of 
alleged:  (1)  Infringement  of  common  law 
trademark  in  glider  end  frame  and  scroll 
configuration  by  all  respondents:  (2) 
false  representation  b>  all  respondents: 

(3)  passing  off  by  all  respondents:  and 

(4)  infring(!ment  of  common  law 
trademark  for  "Clide-A-Lavvn"  by 
respondent  SaDi  Brothers  Company. 
Incorporated,  the  effect  or  tendency  of 
which  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — )ack-l'ost 
Corporation.  8(K)  East  Third  Street. 
Buchanan,  Michigan  49107-1468. 

(b)  The  respondents  are  the  follovvng 
companies,  alleged  to  be  in  violation  of 
section  337.  and  are  thn  parties  upon 
which  the  complaint  is  to  be  served: 
Taiwan  Lounge  Chair  Industry 

Company.  Limited.  40-1  Pu  Tzepu. 
VVanchao  Tsun.  Chu  Ch"e  Hsiang. 
Chia  Yi  Hsien.  Taiwan 
Sa'Ui  Brothers  Companv.  Incorporated. 
4538  Centerview.  Suite  242,  Sun 
Antonio,  Texas  72228 


jWP  Industries,  Incorporated.  3330 
Quebec  Street,  Dallas.  Texas  75247. 

(c)  Victoria  L.  Partner.  Esq..  and 
Robert  D.  Litowifz,  Esq.  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission.  701  E  Street.  .\W., 
Room  126,  Washington,  D.C.  20436.  shall 
be  the  Commission  investigative 
attorneys,  a  party  to  this  investigation; 
and 

(3)  For  the  investigation  so  instituted. 
janel  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21. 
as  amended.  49  FR  46123).  Pursuant  to 
§  201.16(d)  (19  CFR  201.16(d).  as 
amended,  49  FR  32571)  and  §  210.21(a)  of 
the  rules,  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW.,  Room 
156,  Washington,  D.C.  20436.  telephone 
202-523-0471. 

Issued:  March  21.  1985 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Sifcretary. 
|KR  Hoc.  8.5-7246  Filed  .1-26-85:  8:45  am) 

BILLING  COOE    7020-OI-M 


ACTION:  Institution  of  investigation 
pursuant  to  19  U.S. C.  1337. 


Ilnvesfigafion  No.  337-TA-220I 

Certain  Spring  Retainers  for  Garage 
Door  Hardware;  Investigation 

agency:  U.S.  International  Trade 
Commission. 


suMMARV:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
February  27.  1985.  pursuant  to  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1337).  on  behalf  of  Halco  Spring  and 
Manufacturing  Company.  Incorporated. 
17720  Crusader  Street.  Cerritos. 
Califonria  90701  and  Holmes-Hallv 
Industries.  7460  Bandini  Boulevard.  P  U 
Box  22113,  Los  Angeles.  California 
90022.  The  complaint  alleges  unfair 
methods  of  competition  and  unfair  ai  •- 
in  the  importation  of  certain  spring 
retainers  for  garage  door  hardware  into 
the  United  States,  or  in  their  sale,  by 
reason  of  alleged  direct,  contributorj' 
and  induced  infringement  of  claims  1.  2. 
and  3  of  U.S.  Letters  Patent  4. 05". 235. 
The  complaint  further  alleges  that  the 
effect  or  tendency  of  the  unfair  methods 
of  competition  and  unfair  acts  is  to 
destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

The  complainant  requests  the 
Commission  to  institute  an  investigation 
and.  after  a  full  investigation,  to  issue  a 
permanent  cm  liision  orde.'' 

FOR  FURTHER  INFORMATION  CONTACT: 

jtian  Cockburn.  Esq..  or  Car\ 
Rinkerman.  Esq  .  Office  of  Unfair  Import 
Investigations.  U.S.  International  Trade 
Commission,  telephone  202-523-1272  or 
202-523-1273,  respectively. 

.Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  §  210.12 
of  the  Commission's  Rules  and  Practice 
and  Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint, 
the  U.S.  International  Trade 
Commission,  on  March  19,  1985.  ordered 
that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  spring 
retainers  for  parage  door  hardware  into 
the  United  States,  or  in  their  sale,  by 
reason  of  alleged  direct  and  induced 
infringement  of  claims  1 .  2.  and  3  of  U.S. 
Letter  Patent  4.057,235,  the  effect  or 
tendency  of  which  is  to  destroy  or 
substantially  injure  an  industry. 
efficiently  and  economically  operated, 
in  the  United  States 

(2)  For  the  purpose  of  the  in\  estigation 
so  instituted,  the  following  are  hereby 
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ncimt'd  as  parties  upon  which  this  notice 
(if  investigation  shall  be  served: 

(a)  The  comphnnanls  arf — 

I  falco  Sprmj;  and  Manufacturing 
Company.  Incorporated.  17720 
Crusader  Street,  Cerrilos.  California 
9fl~01 

liolmes-Hally  Industries.  7400  Bandini 
Boulevard.  P.O  Box  22113,  Los 
.Angeles.  California  9(X)22. 

[b]  The  respond. -nt  is  the  following 

(  ompany,  alleged  to  be  in  violation  of 
section  337,  and  is  the  party  upon  which 
the  complaint  is  to  be  served: 
I.CB  Industries.  3.^39  San  Gabriel  River 

Parkway,  Pico  Ruera,  California 

9C66C 
I  CB  Industries,  c.'o  Hilarv  F.  Coldstone, 

F.>q..  18()1  Century  Park  East,  Suite 

1702,  I.os  Angeles.  California  90067 

fl.CB's  agent  fur  service  of  process) 

!c!  Juan  Cockburn.  Esq..  and  Gary 
Kinkerman,  Esq..  Office  of  Unfair  Import 
Investij'ations,  U.S.  International  Trade 
Commission.  701  E  Street  \W..  Room 
128.  VVa.shington.  DC.  204ah,  shall  be  the 
Commission  investigative  attorneys,  a 
partj'  to  this  investigation:  and 

|3)  For  the  investigation  so  instituted, 
fanet  D.  Saxon.  Chief  Adm.inistrative 
law  |udye.  US  Inttrnational  Tratle 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  he  submitted  by  the 
named  respondent  in  accordance  with 
§  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (li)  CFR  210.21. 
as  ancnded.  49  FR  4hl23|.  Pursuant  to 
§201.i6!d)  (19  CFR  201.16(d),  as 
amended.  49  FR  a-lS:*!)  and  §  210.21(a)  of 
the  rules,  such  r.'spnnses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
cjale  of  scr\  ice  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  tile  a  timely 
response  to  each  allegation  in  the 
complaint  and  m  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  m  the  complaint  and  this  notice 
and  to  enter  both  an  initial  and 
determination  and  a  final  d(  termination 
containing  such  findings. 

The  compliant,  except  for  an> 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:4.t  a.m. 
to  5:15  p  m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  \U..  Room 


156.  Washington.  DC.  2()4;i6,  telephone 
202-.S23-0471 

Issued:  March  21.  198i 

By  DrtlfT  of  the  Commlssuin. 
Kenneth  R.  Mason. 
Sa  ri-Uiry. 
|FR  Uoc  8,S-7245  Filed  :v2fi-«.S:  H:45  aiiij 
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[Investigation  No  731-tA-190  (Flnal)l 
Stainless  Steel  Wire  Cloth  From  Japan 

agency;  Uiiitea  States  internalionai 

Trade  Commission. 

action:  Termination  of  ;in,Migation. 

summary;  On  March  J2.  1985.  the 
Comn.ssion  received  a  letter  from 
counsel  on  behalf  of  the  petitioner  in  the 
subject  investigation  (American  Wire 
Cloth  Institute)  which  stated  that  "On 
behalf  of  petitioner  American  Wire 
Cloth  Institute  (AWCI).  we  are 
withdrawing  our  petition  and  requesting 
that  this  antidumping  investigation  be 
terminated  pursuant  to  19  CFR 
207.40(a)."'  Accordingly,  pursuant  to 
§  207.40(a)  of  the  Comniission's  Rules  of 
Practice  and  I^ocedure  (19  CFR 
207.40(a)).  investigation  No.  731-TA-190 
(Final).  Stainless  Steel  Wire  Cloth  from 
J. If, in.  is  teiTiiinated. 
EFFECTIVE  DATE:  MarcVi  12.  IWi.S 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Eningcr  1202-523-0312),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  701  E  Stneet  NW.. 
Washington,  DC  20438. 

Authority  | 

This  investigation  is  being  terminated 
under  authority  of  the  Tariff  Act  of  1930. 
title  VII.  This  notice  is  published 
pursuant  to  §  207.40  of  the  Commission's 
rules  (19  CFR  207.40). 

Issued:  March  21.  1985, 

By  order  of  the  Commi 
Kenneth  R.  Mason, 
Secrtrlary. 

jFR  Doc.  85--J49  Kiled  3-^6-85:  8:45  am] 
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I  Investigation  No.  731-TA- 197  (Flnal)l 

Certain  Welded  Carbon  Steel  Pipes 
and  Tubes  From  Brazil 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  investigation. 

summary:  On  March  15.  1985,  the 
Com.m'ssion  received  a  letter  from 
petitioner  in  the  subject  investigation 
(The  Committee  on  Pipe  and  Tube 
Imports)  which  stated,  with  respect  to 


the  cited  investigation,  that  ".  .  .  The 
Committee  on  Pipe  and  Tube  Imports 
hereby  withdraws 

the  *   *  '  antidumping  duty  petiliun 
filed  by  it  on  July  17, 1984."  Accordingly, 
pursuant  to  §  207.40(a)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.4n;a;),  the 
following  investigaticm  is  terminated 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Brazil,  (investigation  No, 
731-TA-197  (Final)). 

EFFECTIVE  DATE:  March  20,  1985 

for  further  information  contact: 

R',\,fi\  Carpenter  (202-523-0399).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  70!  E  Street  NW.. 
Washington,  DC  20436. 

Authority 

This  investigation  is  being  terminated 
under  authority  of  the  Tariff  Act  of  1930. 
title  VII.  This  notice  is  published 
pursuant  to  §  207.40  of  tlie  Commission's 
rules  (19  CFR  207.40). 

Issued:  March  20. 1985. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Sfcrelar}-. 

[tK  Doc.  85-7248  Filed  3-2&-8,S;  8:45  dm) 
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INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  306031 

Burlington  Northern  Railroad  Co.; 
Trackage  Rights,  Construction,  and 
Operation;  Exemption 

agency;  Interstate  Com.Tierce 

Commission. 

ACTION:  Notice  of  exemption. 


summary:  The  Commission  exempts  (1) 
the  acquisition  by  Burlingtun  Northern 
Railroad  Company  (B.N)  of  trackage 
rights  over  Soo  Line  Railroad  Company 
(Soo)  bet\\cen  Milepost  364.2  near 
Ardock  and  milepost  380.6  near 
Conway,  NO  from  the  requirements  of 
49  U.S.C.  11343:  subject  to  employee 
protective  conditions,  and  (2)  the 
construction  and  operation  by  B.N  of  a 
connection  at  Conway.  ND  from  the 
requirements  of  49  U  S.C.  10901 

DATES:  This  exemption  is  effective  on 
April  26,  1985.  Petitions  for  stay  must  be 
filed  by  April  8,  1985.  and  petitions  for 
reconsideration  must  be  filed  bv  April 
16.  1985. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30608  to: 
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(1)  Office  of  the  Secretary.  Case  Control 
Brdnch.  Interstate  Cunimerce 
Commission,  Washington.  DC.  20423 

(2)  Peter  M.  Lee,  Burlington  Northern 
Railroad  Company,  3800  Continental 
Plaza.  777  Main  Street.  Fort  Worth.  TX 
76102, 

FOR  FURTHER  INFORMATION  CONTACT; 

Lc!  s  F,  C,"or!.t'r   ,20^1  Z~5-~ZA5 
SUPPLEMENTARY  INFORMATION: 

Additional  informotiun  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.  S. 
Info  Systems.  Inc..  Interstate  Commerce 
Commission.  Room  2227,  Washington. 
D.C.  20423.  or  call  loll  free  (800)  424- 
.S403  or  289-4357  IDC  Metropolitan 
area). 

Decided:  March  19.  1985. 

By  the  Commission.  Chaimian  Taylor.  Vice 
Chairman  Gradison,  Commissioners  Sterrelt, 
Andre.  Simmons.  Lamlioley  and  Strenio. 
lames  H.  Bayne, 
Secretary. 

|FR  Doc.  8.'5-7283  Filf-d  3-26-85:  6:45  am| 
BILLING  CODE  7C3S-01-M 


(Finance  Docket  No  306351 

Delaware  Otsego  Corp.  and  the  New 
York,  Susquehanna  and  Western 
Railway  Corp.;  Control  Exemption; 
Staten  Island  Railway  Corp.; 

Exemption 

On  March  11, 1985,  Delaware  Otsego 
Corporation  (DOC)  and  its  wholly- 
owned  railroad  subsidiary.  The  .Now 
York  Susquehanna  and  Western 
Railway  Corporation  (N'YS&W').  filed  a 
notice  of  exemption  to  acquire  control  of 
Staten  Island  Railwtiy  Corporation 
(SIRY).  DOC,  a  noncarrier.  also  controls 
several  other  rail  carriers. 

The  parties  propose  that  NYS&W  will 
organize  SIRY  as  a  wholly-owned 
subsidiary.  SIRY  will  acquire  certain 
trackage  of  St<iten  Island  Railroad 
Corporation  (SIRC)  and  will  be  assigned 
certain  trackage  rights  presently 
operated  by  SIRC.  This  proposal  is 
currently  the  subject  of  an  exemption 
proceeding  in  Finance  Docket  No.  30629. 
Staten  /aland  Railway  Corporatiun — 
E\emplion  from  49  U.S.C.  10901: 
Delaware  Otsego  Corporation  and 
Staten  Island  Rcihvay  Corporation — 
Exemption  from  49  U.S.C.  11301. 

When  created.  SIRY  will  be  a 
noncarrier.  and  its  control  by  N"\S&W 
and.  in  turn  by  DOC.  will  not  be  subject 
to  the  Conmiissions  regulatory 
oversight.  When  SIRY  commences  rail 
fiperations,  it  will  become  a  carrier 
within  the  meaning  of  49  U.S.C.  11343, 
and  Commission  appro\al  of  the  control 
relationship  will  he  required.  This  notice 


of  exemption  is  filed  to  meet  that  legal 
requirement. 

The  control  of  SIRY.  as  a  carrier,  by 
NYS&W  and,  in  turn  by  DOC.  is  a 
transaction  solely  within  the  corporate 
family  and,  therefore,  exempt  from  the 
prior  review  requirements  of  49  U.S.C. 
11.343,  See  49  CFR  1180.2(d|(3).  It  will  not 
result  in  adverse  changes  in  service 
levels,  significant  operational  changes, 
or  a  change  in  the  competitive  balance 
with  carriers  outside  the  corporate 
family. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  continued  control  of  SIRY  by 
NYS&W  and  DOC  shall  be  protecled 
pursuant  to  A'piv  York  Dock  Ry. — 
Cont.'-ol — Brooklyn  Eastern  District.  360 
ICC.  60  (1979). 

Decided:  March  20.  1985. 
By  the  Commission.  Hcl»er  P.  Hardy. 
Director.  Office  of  Proceedings. 

lames  H.  Bayne, 

Secretary. 

jFR  Doc.  85-rzai;  Filed  3-26-85:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

information  Co!lecfion(s)  Unaer 
Review  by  0MB 

March  22,  1985. 

The  Office  of  Management  and  Budget 
(OMBj  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  The  list  has  all  entries 
grouped  into  new  forms,  revisions,  or 
extensions.  Each  entry  contains  the 
following  information: 

(1)  The  name  and  telephone  number  of 
the  Agency  Clearance  Officer  (from 
whom  a  copy  of  the  form  and 
supporting  documents  is  available; 

(2|  The  office  of  the  agency  issuing  the 
form. 

(3)  The  tile  of  the  form: 

(4)  The  agency  form  number,  if 
applicable: 

(5)  How  often  the  form  must  be  filled 
out: 

(6)  Who  will  be  required  or  asked  to 
report; 

(7)  An  estimate  of  the  number  of 
responses; 

|8|  An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form; 

(9)  An  indication  of  whether  section 
3504(h)  of  Pub.  L.  96-511  applies;  and, 

(10)  The  name  and  telephone  number  of 
the  person  or  office  responsible  for  the 
0MB  review. 


Copies  of  the  proposed  form(s)  and 
the  supporting  documentation  may  be 
obtained  from  the  Agency  Clearance 
Officer  whose  name  and  telephone 
number  appear  under  the  agency  name. 
Comments  and  questions  regarding  the 
items  contained  in  this  list  should  be 
directed  to  the  reviewer  listed  at  the  end 
of  each  entry  and  to  the  Agency 
Clearance  Officer.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  reviewer  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 

Department  of  )ustice 

Agency  Clearance  Officer:  Larry  E. 
Miesse  202/633-4312 

•  Revision  of  a  Currrntly  Approved 
Collection 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  National  Institute  of  Justice. 
Department  of  Justice 

(3)  National  Institute  of  Justice  NCJRS 
Registration  for  Service  Form  (NIJ) 

(4)  NTJ-1431/2.  NIJ-1431/7 

(5)  Annually 

(6)  Individuals  or  households,  state  or 
local  governments.  Information  used 
by  NCJRS  to  tailor  products  and 
services  to  provide  maximum  support 
of  user  community  (law  enforcement, 
criminal  justice,  juvenile  justice  and 
investigative). 

(7)  59.000  respondents 

(8)  1.940  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

•  New  Collection(s) 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Office  of  Justice  Programs. 
Department  of  Justice 

(3)  Crime  Victim  Assistance  Grant 
Guidelines  (OJP) 

(4)  .None 

(5)  Annually 

(6)  State  and  local  governments. 
Information  requested  is  necessary  to 
submit  a  statutorily-required  report  to 
the  Congress  on  the  effectiveness  of 
the  Victims  of  Crime  Act;  and, 
efficiently  manage  the  \ictims 
assistance  program,  and  assure 
grantees"  compliance  with  statutory 
criteria 

(7)  57  respondents 

(8)  2.280  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

(1)  Larry  E.  Miesse.  202/633-4312. 

(2)  Corrections  Division.  Surveys  and 
Censuses  Unit.  Bureau  of  Justice 
Statistics.  Department  of  Justice. 
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(J)  Survey  of  IniriHtOb  of  State 

Correctiondl  F,icihties  (and  pretest) 

(4)  \PS-25 

(5)  Other— qumquennially 

|6)  Individual  or  households.  Survey 
collects  criminal  and  noncriminal 
information  from  s.in-pled  inmates  in 
state  correctional  ini.titulions  used  for 
s'.itisticil  d.j!a  in  studies. 

(7|  I.'). 2.51  responde.'^fs 

(8)  11.451  burden  hn.^rs 

(9)  Not  applicable  under  .'JSiWlhj 

(10)  Robert  Veeder— 395— »814 
fl)  I.arrv  E  Miesse.  202/tiJ.)-l:n2 
(2|  Federal  Bureau  of  ln\f  stiyation. 

L)epar!mi;nt  of  [us'ice 

(3)  Vi-CAP  Crime  Report  (FBI) 

(4)  FLM,76 

(5]  On  U'A  a.sion 

(6)  State  and  local  njvernments.  Collects 
data  at  crime  srenes  (e.g..  un.snKed 
murders]  for  analyses  by  FBI  Vl-CAP 
staff.  Law  Enforcement  agencies 
reporting  similar  pattern  crimes  will 
be  provided  with  information  to 
initiate  a  courdin.ited  multi-agency 
investigation  to  expedite  the 
identification  and  apprehension  of 
criminal  offenders  (e.g..  serial 
murderers)  responsible  for  thi;  <leaths 
of  many  innoi  ent  victims. 

|7|  2.5(X)  respondents 

(8)  5.()()0  burden  hours 

|9|  .\ot  applicable  under  35(M(hi 

(101  Robert  Veeder— 3<).t— IflU 

t-arry  E.  Miesse. 

Ilfpartnwnhil  CJi'cmnce  Officer 

|KR  Doc  8.>-7177  Fil.'d  t-:H-85:  R:45  .im| 
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Drug  Enforcement  Administration 

Supplement  to  ttie  Draft 
Environmental  Impact  Statement  on 
ttie  Eradication  of  Cannabis  on  Federal 
Lands  in  ttie  Continental  United  States 

The  U.S.  Department  of  [uslice.  Drug 
Enforcement  Administration  |DE.\)  has 
prepared  a  Supplement  to  the  Draft 
Environmental  Impact  Statement  on  (he 
Eradication  of  Cannabis  on  Federal 
Lands  and  Intermingled  Forests  and 
Rangelands  in  the  Continental  United 
States. 

DEA  Published  a  notice  in  the  Federal 
Register  on  July  5.  1984  (49  FR  2"f>4.T) 
that  a  Draft  Environmental  Impact 
Statement  (EISl  on  the  Eradication  of 
Cannabis  on  Federal  Lands  and 
Intermingled  Forests  and  Rangelands  in 
the  Continental  United  States  had  been 
prepared  and  was  available  for  public 
comment.  The  notice  provided  for  a  45- 
day  public  review  and  comment  period, 
which  was  subsequently  extended  until 
September  10.  1984  (49  FR  3431B). 

Since  the  Draft  EIS  was  m^ide 


available  to  the  puhlia  DEA  has 
received  new  information  concerning 
material  discussed  in  the  Draft  PIS.  To 
provided  the  public  with  an  opportunity 
to  comment  on  this  new  information, 
DEA  has  prepared  a  Supplement  to  the 
Draft  KIS.  DEA  published  a  Notice  of 
Intent  to  prepare  a  Supplement  to  the 
Draft  EIS  on  N'ovembar  27.  1984  in  the 
Federal  Register  (49  FR  46599.) 

!  he  Supplement  includes  an  updated 
r:sk  analysis  of  smokirs  marijuana  that 
has  been  sprayed  with  2,4-D  and 
glyphosate.  several  new  toxicological 
studies  and  information  on  the  no- 
observed-effects-level  (N'OEL)  for 
glyphosatc  are  also  in|:luded  in  this 
Supplement.  j 

This  Supplement  to  the  Draft  EIS  was 
transmitted  to  the  US,  Flnvironmental 
Protection  Agency  and  made  available 
to  the  public  on  Friday.  March  8.  1985. 
The  45-ilay  public  comment  period  will 
begin  on  March  15.  1985.  Federal,  state, 
and  local  agencies,  lavi'  enforcement 
officials,  and  other  ini|ividuals  and 
organizations  who  maj  be  interested  in 
or  affected  by  the  program  are  invited  to 
comment  on  the  Supplt-ment. 

A  public  meeting  on  this  Supplement 
to  the  Draft  EIS  will  be  held  at  the 
following  time  and  locution: 

When;  April  17.  1985. 

Timo:  2:00  p  m. 

Place:  Uepartmcnt  of  Hi^allh  and  Human 
Services.  North  Auditorium 

Address:  .330  Independf  nc.e  Avenue  SVV.. 
Washington.  I3.C.  20201.  | 

Written  comments  c«incerning  the 
Supplement  to  the  Draft  EIS  should  be 
addressed  to  Rodolfo  Ramirez.  Cannabis 
Investigations  Section.  Drug 
Enforcement  Administration,  1405  Eye 
Street.  NW..  Washington.  D.C. '20537. 
Requests  for  copies  of  the  Supplement 
should  also  be  addressed  to  Mr. 
Ramirez.  Comments  must  be  received  by 
April  30,  1985  in  order  to  be  considered 
in  the  preparation  of  the  Final  EIS  for 
this  action. 
lohn  C.  Lawn, 
.  li  nnii  Administrator. 
March  21  1985. 
|KR  Dnr  ar>-72:3n  Filed  346-85:  8:45  ani) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUS^ANITIES 

SES  Performance  Review  Board 

agency:  .National  Endowment  for  the 
Arts.  NFAH. 
ACTION:  Notice. 


-X- 


summary:  Notice  is  hereby  given  of  the 
n.imes  of  members  of  the  Performance 


Review  Board  for  the  Nation. d 
Endowment  for  the  Arts.  This  notice 
supercedes  all  previous  notices  of  the 
PRB  membership  for  the  agency. 
EFFECTIVE  date:  March  27.  1985. 
FOR  further  information  CONTACT: 
Carole  S.  .Mi  N'aniee.  Peisonnel 
Management  Specialist.  Personnel 
Division.  National  Endowment  for  the 
Arts.  1100  Pennsylvania  Avenue.  NW.. 
Room  208.  Washington.  DC.  20.-,0iv  (202) 
082-5474. 

supplementary  information:  Serlion 
43141c)  (1)  through  (.-,)  of  Title  5.  U  S.C 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescr;bed 
by  the  Office  of  Personnel  Man.igemrnt. 
one  or  more  SES  perforniance  review 
boards.  The  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any  response  by 
the  senior  executive,  and  make 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

K.S.M.  Hodsoll, 

Chairman,  National Endownwnt  for  thi'  Arts 

The  following  persons  hav  e  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  .National 
Endowment  for  the  Arts:  Peter  |.  Basso, 
Director  of  .'\dministration.  .NEA;  Ana 
Steele.  Associate  Deputy  Chaiiman  for 
Programs.  NE;\:  and  Robert  J.  .Mi:C:,)rthy. 
Deputy  Associate  Administrator  for 
Administration.  Feder.il  Highway 
Administration. 

jFR  [3or.  85-7216  Filed  3-26-8.5:  8:45  amj 
BILLING  COOE  S37-01-M 


Dance  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—163),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dam  e 
Advisory  Panel  (Challenge  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  April  12,  1985,  frt)m  9:00  a  m.- 
5:,30  p.m.  in  room  730  of  the  .Nancy 
Hanks  Center.  IKX)  Pennsylvania 
Avenue,  NW.,  Washington.  D.C.  20.50tj 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  Nation. li 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13.  1980,  these  sessions  will  be 
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closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
D.C.  20506,  or  call  (202)  682-54.13 

John  H.  Clark. 

Director.  Council  and  Panel  Operations. 

National  Endowment  fur  the  .^rts. 

March  19.  1985. 

(FR  Dor.  85-7214  Filed  3-26-85:  8:45  am| 
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Expansion  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Performing  Arts 
Organizations/Dance,  Music 
Combination  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  April 
10-12,  1985,  from  9:00  a.m.-5:30  p.m.  in 
room  714  of  the  Nancy  Hanks  Center. 
nCX)  Pennsylvania  Avenue,  N.VV., 
VVa.shington,  DC.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  April  10,  1985  from  9:00 
a.m. -10:30  a.m.  to  dis(  uss  general 
overview  of  program. 

The  remaining  sessions  of  this 
meeting  on  April  10,  from  10:30  a.m. -5:30 
p.m.  and  on  .April  11  and  12,  from  9:00 
a.m. -5:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13,  1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC.  20506,  or  call  (202)  682-5433. 


Dated   .March  19,  1985. 
)ohn  H.  Clark, 

Dj rector.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 

|FR  Doc.  85-:':i5  Filed  3-26-85:  8:45  am) 
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Literature  Advisory  Panel;  Meeting 
Change 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub, 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
•Advisory  Panel  (Overview  Professional 
Development  Section)  to  the  National 
Council  on  the  Arts  to  be  held  on  March 
28-29,  1985,  from  9:00  am  -5:30  p.m.  in 
room  "30  of  the  .Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW..  has 
been  changed.  The  meeting  will  be  held 
on  March  28.  from  9:00  a.m.-6:00  p.m. 
and  on  March  29,  from  9:00  a.m,-5:30 
p.m. 

A  portion  of  this  meeting  was  to  be 
open  to  the  public  on  March  29,  from 
9:00  a,m.-5:30  p.m.  to  discuss  policy  and 
guidelines.  A  portion  of  this  meeting  will 
now  be  open  on  March  29,  from  9:00 
a, m. -3:30  p.m.  to  discuss  policy, 
guidelines  and  Five-Year  Plan  Update. 

The  remaining  sessions  of  this 
meeting  on  March  28,  from  9:00  a.m. -6:00 
p.m.  and  on  March  29,  from  3:30  p.m.- 
5:30  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  be 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13.  1980*  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr, 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC.  20506,  or  call  (202)  682-5433. 
March  19,  1985, 
John  H.  Clark. 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 
[FR  Doc  85-"213  Filed  3-26-85:  8:45  am) 

BILLING  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  for  Review  of 
Enforcement  Policy;  Meetings 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  that 
the  Advisory  Committee  on  the 
Enforcement  Policy  will  meet  on  .April 
10  and  11,  1985.  and  April  30  and  May  1. 
1985  in  Room  118  of  the  Phillips  Building, 
7920  Norfolk  Avenue.  Bethesda. 
Maryland.  The  Com.mittee  will  meet 
from  8:30  a.m.  until  5:00  p.m  each  day. 
The  meetings  will  be  open  to  the  public. 

At  the  meetings  on  April  10  and  11. 
the  Committee  will  receive 
presentations  by  various  organizations 
which  had  responded  to  the 
Committee's  request  for  comments  and 
which  had  indicated  an  interest  in 
presenting  their  views  on  the  .\RC 
Enforcement  Polic\  in  person  to  the 
Committee.  Among  those  currently 
scheduled  to  make  presentations  are 
representatives  from  the  Edison  Electric 
Institute,  the  Atomic  Industrial  Forum. 
the  Bishop,  Liberman,  Cook.  Purcell  and 
Reynolds  law  firm  and  the  Government 
Accountability  Project. 

The  Committee  has  also  scheduled 
briefings  from  representatives  of  the 
enforcement  programs  of  the  Federal 
Aviation  Administration,  the  Mine 
Safety  and  Health  Administration,  and 
on  April  30,  1985,  the  Environmental 
Protection  Agency.  Those  individuals 
will  provide  a  description  of  the  policies 
and  practices  of  their  respective 
enforcement  programs. 

At  the  meeting  on  .April  30  and  May  1. 
1985,  the  Committee  will  discuss  the 
public  comments  received  and  begin 
development  of  their  report  to  the 
Commission  on  the  NRC  Enforcement 
Policy. 

Further  information  on  the  meeting 
may  be  obtained  from  Karen  Cyr,  Office 
of  the  Executive  Legal  Director.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  telephone  301- 
492-7269. 

Dated:  March  21.  1985 
John  C.  Hoyle, 

.Advisory  Corin^iHee  Management  Officer. 

(FR  Doc  85-~:55  Filed  3-26-85,  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

I  Release  No.  34-21880;  File  No.  SR-CBOE- 
84-15  and  SR-CBOE-84-161 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Extending  the  Deadline  for 
Agency  Action  With  Respect  to 
Proposed  Rule  Changes 

M.iTh  21,  198.-, 

On  October  31.  19iyi.  the  Cummihsion 
instituted  proceedings  pursuant  to 
section  19(b)(2)(B)  of  the  Securifios 
Exchange  Act  of  1934  ("Act"),  to 
determine  whether  to  disapprove  two 
proposed  rule  changes  submitted  by  the 
Chir.ijjo  Board  Options  Exchange,  inc. 
("CBOE  )  which  provide  for  election  of 
the  CBOK  Fxeci!')V(;  Committee 
Ch.iirn-jn  oy  the  membership,  and  add 
three  additional  rioor  directors  to  the 
CBOE  Board  of  Directors.  In  connection 
with  this  proceedin«.  the  Commission 
issued  a  release  which  invited  interested 
persons  to  submit  written  data,  views 
and  arguments,  as  wi'll  as  rebuttals  to 
any  other  commentators  submission,  by 
December  31  1984, '  Followins^  requests  " 
hy  v.iriDus  comment.itors.  including 
CBOE  members  and  members  of  the 
Securities  Industrv  .'\sbOCiation.  the 
Commission  extended  the  comment 
period  to  lanuary  31.  1985. 

Under  section  19(b)(2j(B)  of  the  Act. 
the  Commission,  by  order,  must  approve 
or  disapprove  a  proposed  rule  change 
within  180  days  of  the  date  when  notice 
of  the  proposed  rule  change  is 
published  This  18()  day  period  expires 
for  the  CBOE  proposed  rule  change  on 
March  22.  19«5.  The  Commission  may 
extend  the  time  for  consideration  for  up 
to  tiO  days  if  it  finds  good  cause  for  the 
extension  and  publishes  its  reasons  for 
so  finding.  The  Commission  finds  .tjood 
cause  for  a  60  day  extension  in  light  of 
the  numerous  and  complex  issues  raised 
by  the  proposals  concerning  the 
governanca  of  the  CBOE.  in  particular, 
and  exchange  governance.  ;n  general.  In 
addition,  the  Commission  believes  that 
the  extension  ;n  appropriate  in  view  of 
the  extended  comment  period  and  the 
number  of  comments  received  on  these 
proposals.  Accordingly,  the  Commission 
finds  that,  pursuant  to  section 
l9(b)|2)(B),  there  is  good  cause  to  extend 
the  deadline  for  agencv  action  until  May 
22   198.5. 


By  the  Cummission. 
Shirley  E.  Hollis, 
Assistaitl  Secretary. 
jFR  Doc  «S-7192  Filed 
BILLING  CODE  8010-01-H 
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'  tii-f-  Securiiies  E.\ch.mf!i-  Acl  Relud^T^  No.  214)9 
(Otiober  31. 1984).  49  FR  44577  (Novpml)ei  7.  1984). 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

.March  20.  1985. 

The  above  named  notional  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the  of 
the  Securities  E.\change  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

EQK  Realty  Investors  i 
Shares  of  Beneficial  Intcrfst.  No  Par 
Value.  File  No.  7-83o9 
IPTimberlands.  Ltd. 
Class  A  Depositarv  Units.  File  No.  7- 
83  "0 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transection  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  10,  1985, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchar.ge  Commission. 
Washington,  DC.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  It.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delsRated 
authority. 

Shirley  E.  Hollis,  i 

Assistant  Secretary.  I 

|FR  Doc.  S^-V-Tiga  Filed  S-je-ttS;  8:45  am| 
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Self-Regulatory  Oi nnizations; 
Appiications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Heari.ng;  Pacific  Stock  Exchange.  Inc. 

March  20.  1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(E|(1(B)  of  the 


Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following  stock: 
Anacomp,  Inc. 
Common  Stock,  $1.00  Par  Value.  File 
No.  7-8368 

This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  10.  1985, 
written  data,  views  and  agruments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds. 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  deleR,qfrd 
authority. 

Shirley  E.  Hollis, 

Assisltjnt  Secretary. 

|FR  Doc.  85-7194  Filed  3-2&-85;  8:45  amj 
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[Release  No,  34-21881;  File  No,  SR-PHLX- 
84-331 

Self-Regulatory  Organizations; 
Amendment  No.  1  to  Proposed  Rule 
Change  by  Philadelphia  Stock 
Exchange,  Inc.;  Relating  to  the  Use  of 
Letters  of  Credit  in  the  Exchange's 
Foreign  Currency  Option  Market 

Pursuant  to  section  19|b)(l)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  March  1, 1985.  the  Philadelphia 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  com.ments  on  the  proposed  rule 
change  from  interested  persons, 

I.  Self-Regulatory  Organization's 
Statemeiii  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange.  Inc. 
("PHLX")  has  proposed  changes  to  its 
margin  rule.  Rule  722,  to  allow  member 
organizations  to  accept  letters  of  credit 
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in  satisfaction  of  a  foreign  currency 
option  writer's  initial  and  maintenance 
margin  obligations.  This  rule  change 
would  provide  that  such  letters  must  be 
irrevocable,  must  be  in  a  face  amount 
equal  to  or  greater  than  the  margin 
requirements  applicable  to  the  foreign 
currency  option  positions  to  which  they 
pertain  and  must  expire  no  sooner  than 
those  option  positions.'  Amendmpnt  No. 
1  amends  the  rule  change  sti  as  not  'n 
delete  language  clarifying  that  the 
amount  of  the  letter  of  credit  must  be 
equal  to  or  greater  than  the  amount  of 
margin  due  with  respect  to  such  option 
position.  Amendment  No.  1  also  adds  a 
new  paragraph  that  provides  procedures 
in  the  event  that  margin  requirements 
exceed  the  amount  of  the  letter  of  credit 
on  deposit  with  the  member 
organization. 

PifLX  has  proposed  to  amend  the 
Commentary  to  this  rule  regarding 
reporting  to  the  PHLX  of  information 
regarding  the  suitability  of  the  customer 
utilizing  a  letter  of  credit.  The  proposed 
amendments  of  the  Commentary  also 
clarify  the  method  and  frequency  of 
reporting  information  to  the  PHLX 
relevant  to  the  use  of  letters  of  credit. 
Further,  the  amendments  provide  for  an 
extension  of  the  pilot  program  for  a 
period  of  one  year  subsequent  to  the 
effective  date  of  this  amendment. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  m  Item  IV  below 
and  is  set  forth  in  Sections  (A).  (B)  and 
(CI  below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  amendments  to  Rule  722 
are  designed  to  allow  letters  of  credit  to 
be  utilized  as  a  means  of  satisfying 
initial  and  maintenance  margin 
requirements  on  foreign  currency 
options  vvnlten  and  carried  "short"  in  a 
customer's  account.  As  a  part  of  an 
extended  pilot  program,  the  expansion 
of  the  use  of  letters  of  credit  to  satisfy 
maintenance  margin  requirements  in 


'  Notice  of  ihe  original  rule  change,  submitted  on 
December  17,  1984,  was  given  in  Securities 
Exchange  Act  Release  No  21610.  December  28. 
19fl4.  50  FR  1155.  January  9. 1985. 


addition  to  initial  margin  requirements 
eliminates  the  computational  and 
computerization  complexities  which 
have  inhibited  financial  institutions  and 
corporate  entities  from  utilizing  the  pilot 
program  and  from  participating  in  the 
foreign  currency  option  marketplace. 
This  expansion  also  reduces  the 
operational  and  cost  burdens  of  PHLX 
member  organizations  in  establishing 
and  maintaining  complex  margining 
systems  for  foreign  currency  option 
writer's  positions.  Amendment  No.  1 
adds  language  to  the  rule  to  provide 
guidance  in  accordance  with  procedures 
established  under  Regulation  T  in  the 
event  that  margin  requirements  exceed 
the  amount  of  the  letter  of  credit  on 
deposit  with  the  member  organization. 
Other  proposed  changes  in  the  rule  are 
designed  to  eliminate  redundancy  in  the 
rule. 

The  changes  proposed  in  the 
Commentary  to  Rule  722  further  clarify 
the  reporting  requirements  and  reporting 
frequency  to  the  PHLX  of  information 
relating  to  users  of  letters  of  credit.  The 
information  is  designed  to  provide  a 
profile  of  the  suitability  of  the  customer 
utilizing  letters  of  credit  as  well  as  to 
provide  a  measure  of  the  risk  exposure 
to  the  securities  industry  relating  to  the 
use  of  letters  of  credit  in  satisfaction  of 
a  customer's  margin  requirements.  Other 
proposed  changes  in  the  Commentary 
define  an  acceptable  method  of  and 
timeframe  for  reporting  required 
information  to  the  PHLX  and  eases  the 
member  organization's  requirement  of 
transmitting  trade  by  trade  data  and  the 
burden  of  preparing  a  specialized 
reporting  format  for  the  pilot  program. 

The  proposed  amendments  to  the 
Commentary  of  Rule  722  also  reflect  the 
extension  of  the  pilot  program  for  a 
period  of  one  year  subsequent  to  the 
effective  date  of  these  amendments. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  this 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  the  Proposed  Rule  Change 
Received  From  Members,  Participants 
or  Others 

Comments  were  neither  solicited  nor 

received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

[B|  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  would 
be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  (6)  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  D  C  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  WV..  Washington  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  17. 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  March  21. 1985. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
|FR  Doc.  85-7195  Filed  3-26-85:  8:45  am] 
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(Release  No.  35-23635:  31-8091 

South  Jersey  Industries,  Inc.; 
Application  for  Intrastate  Exemption 
Under  Section  3(a)(1) 

March  20,  1985, 

South  Jersey  Industries,  Inc.  ("SJl"). 
One  South  Jersey  Plaza,  Route  54, 
Folsom.  New  Jerse\'  08037,  a  New  Jersey 

corporation  and  an  exempt  holding 
company  under  section  31a)(l)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act"),  has  filed  an  application 
with  this  Commission  pursuant  to 
section  3(a)(1)  of  the  Act  and  section 
5(d)  of  the  Administrative  Procedure 
Act.  5  U  S  C  554(e). 
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SJI  owns  approximately  98s  of  the 
outstanding  voting  securities  of  South 
Jersey  Gas  Company  ("SJG").  a  New 
jersey  corporation:  the  balance  of  the 
outstanding  voting  securities  of  SJG 
consists  of  redeemable  cumulative 
perferred  stock.  SJG  is  engaged  in  the 
purchase,  transmission  and  sale  of 
natural  gas  for  residential,  commercial 
and  industrial  use  in  an  area  of 
approximately  2,500  square  miles  in  the 
southern  part  of  New  Jersey  and,  as  of 
September  30,  1984,  serves 
approximately  162,000  residential  and 
com.mercia!  gas  customers.  SJG  is  a  "gas 
utility  company"  as  defined  in  section  2 
(a)(4)of  the  Act. 

SJI  also  engages  in  certain  nonutility 
lines  of  business  through  its  wholly 
owned  subsidiary.  Energy  &  Minerals, 
Inc.  ("EMI").  EMI  is  a  holding  company 
that  owns  all  of  the  outstanding  common 
stock  of  the  Morie  Company,  Inc. 
("Morie"),  South  Jersey  Fuel,  Inc.  ("Fuel 
Company").  Delaware  Valley  Industrial 
Gases,  Inc.  ("DVIG")  and  South  Jersey 
Exploration  Company  ("Exploration 
Company").  EMI  and  all  of  its 
subsidiaries  are  New  Jersey 
corporations.  Morie  is  engaged  in  the 
mining,  processing  and  marketing  of 
industrial  sands  and  gravels.  Fuel 
Company  is  primarily  engaged  in  the 
distribution  of  petroleum  products, 
including  home  heating  oil,  kerosene 
and  gasoline  in  southern  New  Jersey 
and  in  the  Plainfield  area  in  northern 
New  Jersey.  Fuel  Company  also  sells, 
installs  and  services  heating  and  cooling 
system  and  related  energy-saving 
products,  as  well  as  motor  oil  and 
chemicals  for  heating  and  automotive 
use.  DVIG  serves  the  propane  and 
chemical  industries  from  facilities 
licensed  by  the  federal  government  for 
the  repair,  testing  and  rebuilding  of 
compressed  gas  cylindei-s,  and  also 
manufactures  acetylene  gas.  Exploration 
Company  is  engaged  in  the  business  of 
exploring  for  new  sources  of  natural  gas 
and  oil  through  its  participation  in 
natural  gas  and  oil  exploration  and 
development  activities.  Funding  for 
Exploration  Company's  participation  in 
various  exploration  ventures  has  been 
provided  through  advances  from  SjG. 
Under  an  agreement  with  Exploration 
Company.  SJG  has  first  call  on  all 
natural  gas  found  by  Exploration 
Company.   , 

SJI  currently  has  pending  before  this 
Comm.ission  (File  .\o.  70-7033)  an 
application  seeking  approval  for  the 
acquisition  of  common  stock  of 
Chesapeake  Utilities  Cropration 
("Chesapeake"),  a  Delaware 
corporation,  in  such  amounts  that  could 
result  in  SJI  becoming  an  affiliate  and  a 


subsidiary  of  SJI  under  the  Act. 
Currently,  SJI  owns  51,000  shares  or 
approximately  4.9%  of  Chesapeake's 
outstanding  common  stock. 

Chesapeake  is  a  natural  gas 
distribution  company  serving  portions  of 
southern  Delaware  and  the  Salisbury, 
Maryland  area  and,  had,  as  of  December 
31,  1983,  approximately  14,700 
residential  and  commercial  gas 
customers  and  is  a  "gas  utility 
company  "  wiihin  the  meaning  of  section 
2(a)(4)  of  the  Act.  Chesapeake's 
principal  subsidiary,  Easton  Shore 
Natural  Gas  Company  ("ES.NG"). 
operates  an  interestate  pipeline  that 
buys  natural  gas  from  Transco  at  two 
points  in  Pennsylvania  and  delivers  the 
natural  gas  to  utility  and  inustrial 
customers  in  southern  Delaware  and  the 
Eastern  Shore  area  of  Maryland.  ESNG 
is  also  the  primary  source  of  natural  gas 
for  Chesapeake.  Substantially  all  of 
ESNG's  gas  requirements  are  purchased 
from  Transco.  ESNG's  pipelines  also 
interconnect  with  pipelines  of  Columbia 
Gas  Transmission  Corporation,  and 
ESNG  receives  some  supplemental 
supply  of  natural  gas  through  this 
interconnection.  ESNG's  three  wholly 
owned  subsidiaries  are  Dover 
Exploration  Company,  which  is  engaged 
in  gas  and  oil  exploration  ventures 
primarily  in  the  southwestern  United 
States;  Skipjack.  Inc.,  which  owns  the 
building  in  which  one  of  Chesapeake's 
business  offices  is  located;  and 
Sharpgas,  Inc.,  which  distributes 
propane  gas  to  approximagely  4,400 
residential  and  commercial  customers  in 
Delaware  and  Maryland.  Chesapeake  is 
subject  to  regualtion  by  the  Delaware 
Public  Service  Commission  and  the 
Maryland  Public  Service  Commission. 
ESNG  is  subject  to  the  jurisdiction  of  the 
Federal  Energy  Regulatory  Commission. 

In  its  application  SJI  seeks  a 
declaration  by  the  Commission  that  it 
will  be  permitted  to  retain  its  3(a)(1) 
exemption  if  its  acquisition  of 
Chesapeake's  common  stock  is 
approved  and  such  stock  is  then 
obtained  in  sufficeni  quantity  to  cause 
Chesapeake  to  become  a  "subsidiary 
company"  as  that  term  is  defined  in 
section  2(a)(8)  of  the  Act.  SJI  contends 
that  acquistion  of  Chesapeake  will  not 
result  in  SJI  deriving  from  Chesapeake 
"any  material  part  of  its  income"  as  the 
phrase  is  used  in  section  3(a)(1)  and 
interpreted  by  Commission  decision.  In 
support  of  this  contention  SJI  alleges. 
inter  alia,  that  based  upon  the  most 
recent  data  publicly  available 
Chesapeake's  net  utility  income  was 
2.75%  as  a  percent  of  combined  net 
utility  income  of  SJG  and  that 
Chesapeake  would  account  for  only 


5.12%  of  utlitiy  revenues.  5.08%  of  net 
utility  plant  and  4.88^5  of  sales  in  Mcfs 
of  SJG  and  Chesapeake  combined. 

The  application  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  April  15,  1985,  to  the 
Secretary.  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549. 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application,  as  filed  or  as  it  may  be 
amended,  may  be  authorized. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirely  E.  Hollis. 
Assistant  Secretary. 
|FR  Doc.  85-7191  Filed  3-26-85:  8:45  am) 

BILLING  CODE  SOIO-OI-M 


DEPARTMENT  OF  THE  TREASURY 

(Number  101-31 

Delegation  of  Procurement  Authority 
to  Office  of  Procurement  and  Treasury 
Bureaus 

Dated:  March  12, 1985. 

By  virtue  of  the  authority  vested  in  me 
as  Assistant  Secretary  (Administration) 
by  Department  of  the  Treasury  Order 
No.  101-30,  the  following  appointments 
and  delegations  are  made: 

1.  Procurement  Executive 

The  Director,  Office  of  Procurement, 
Office  of  the  Secretary,  is  appointed  as 
Procurement  Executive,  in  accordance 
with  the  provisions  of  Executive  Order 
12352,  of  March  17,  1982  and  Pub.  L.  98- 
191.  dated  December  1. 1983.  The 
Director,  Office  of  Procurement  is 
responsible  for  the  development  and 
oversight  of  Department-wide 
procurement  systems  and  is  authorized 
to: 

a.  Prescribe  and  publish  Treasury- 
wide  procurement  policies,  regulations 
and  procedures: 

b.  Enter  into,  make  determinations 
and  decisions  and  take  other  actions, 
consistent  with  appropriate  laws, 
policies,  regulations  and  procedures 
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with  respect  to  purchases,  contracts, 

leases,  and  other  contractual 
procurement  transactions,  except  those 
required  by  law  or  regulation  to  be 
made  by  other  authority; 

c.  Designate  persons  qualified  in 
procurement  matters  as  contracting 
officers  and  representatives  thereof  in 
accordance  with  the  requirements  and 
procedures  established  in  Treasury 
Directive  70-06.  "Treasury  Acquisition/ 
Procurement  Regulation,"  Subpart 
1001.6; 

d.  Establish  clear  lines  of  contracting 
authority: 

e.  If  appropriate,  exercise  priorities 
authority  on  behalf  of  the  Department  of 
the  Treasury,  in  accordance  with  the 
provisions  of  the  Defense  Production 
Act  of  1950  {50  U.S.C.  App  2071.  et  seql. 
Department  of  Defense  Delegation  of 
Priorities  Authority,  dated  October  1, 
1958,  and  applicatile  policies  and 
regulations; 

f.  Evaluate  and  monitor  the 
Department  of  the  Treasury's 
procurement  system  performance: 

g.  In  coordination  with  the  Director  of 
Personnel,  Office  of  the  Secretary, 
manage  and  enhance  career 
development  of  the  procurement  work 
force  throughout  the  Department; 

h.  Examine,  in  coordination  with  the 
Office  of  Federal  Procurement  Policy, 
the  procurem.ent  system  to  determine 
specific  areas  where  Government-wide 
performance  standards  should  be 
established  and  applied,  dr.d  participate 
in  the  development  of  C'.overr.ment-wide 
procurement  policies,  regulations  and 
standards: 

i.  Determine  areas  for  Treasury  unique 
standards  and  develop  unique 
Department-wide  standards; 

j.  Appoint  the  Department  of  the 
Treasury's  advocate  for  competition  in 
accordance  with  the  Competition  in 
Contracting  Act,  Pub.  L.  98-3fi9,  dated 
luly  18,  1984;  and 

k.  Certify  to  the  Assistant  Secretary 
(Administration)  that  the  Department  of 
the  Treasury's  procurement  system 
meets  approved  standards. 

2.  Bureau  Head  Procurement  Authority 

a.  The  following  officials  of  the 
Department  of  the  Treasury  are 
delegated  authority  to  perform  the 
functions  described  above  in  paragraphs 
l.b,  l,c  and  l.d  with  respect  to 
procurement  transactions  and 
operations  of  their  organizations; 
Deputy  Assistant  Secretary 

(Administration)  for  Operations 
Director.  Bureau  of  Alcohol,  Tobacco 

and  Firearms 
Comptroller  of  the  Currency 
Commissioner  of  Customs 


Director,  Bureau  of  Engraving  and 

Printing 
Director,  Federal  Law  Enforcement 

Training  Center 
Commissioner,  Financial  Management 

Service 
Commissioner  of  Internal  Revenue 
Director,  United  States  Mint 
Commissioner  of  the  Public  Debt 
National  Director,  U.S.  Savings  Bonds 

Division 
Director,  U.S.  Secret  Service 

b.  Each  of  the  officials  named  in 
paragraph  2. a  is  deemed  "chief  officer 
responsible  for  procurement"  within  the 
meaning  of  41  U.S.C.  257(b). 

c.  Each  of  the  officials  names  in 
paragraph  2. a  shall  appoint  an  advocate 
for  competition  in  accordance  with  the 
Competition  in  Contracting  Act,  Pub.  l„ 
98-369  dated  )uly  18, 1984. 

3.  Redelegation  of  Authority 

a.  The  authorities  delegated  in 
paragraphs  l.b.  l.c  and  l.d  may  be 
redelegated  by  the  Director,  Office  of 
Procurement,  and  each  of  the  officials 
named  in  paragraph  2. a  in  accordance 
with  procedures  established  in  Subpart 
1001.6  of  Treasury  Directive  70-06, 
"Treasury  Acquisition/ Procurement 
Regulation,"  to  any  subordinate  officer 
or  employee  of  his/her  respective 
organization,  except  that  the  authority 
of  paragraph  lb  may  be  delegated  only 
to  personnel  qualified  to  serve  as 
Contracting  Officer  for  the  United  States 
for  the  type  and  complexity  of 
procurement  actions  specified. 

b.  The  authorities  delegated  in 
paragraphs  l.e,  1  g.  and  l.h  may  be 
redelegated  by  the  Director,  Office  of 
Procurement  through  Treasury 
Directives  or,  on  a  case-by-case  basis, 
by  program  memorandums, 

4.  Limitations 

All  authorities  delegated  above  shall 
be  exercised  in  accordance  with  the 
applicable  limitations  and  requirements 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949; 
policies  and  regulations  issued  by  the 
Office  of  Federal  Procurement  Policy  in 
the  Office  of  Management  and  Budget: 
the  Federal  Acquisition  Regulation,  48 
CFR  Chapter  1:  the  applicable  portions 
of  the  Federal  Property  Management 
Regulations,  41  CFR  Chapter  101;  as  well 
as  regulations  issued  by  the  Department 
of  the  Treasury  which  implement  and 
supplement  the  Federal  Acquisition 
Regulation  and  the  Federal  Property 
Management  Regulations,  including  but 
not  limited  to  48  CFR  Chapter  10  and 
Treasury  Directives  Manual  Chapter  70- 
06,  "Treasury  Acquisition/Procurement 
Regulation,"  and  other  numbered 
directives  in  the  TD  70-06  series. 


5.  This  Order  supersedes  Department 
of  the  Treasury  Order  No.  101-3,  dated 

March  19,  1984 

Terence  C.  Golden. 

Absistont  Secretary  (Administration). 

(FR  Dor   BS-'OOT  FiU'c!  :i-26-8,'i  8:45  am| 

WLLINC  CODE  4«10-2&-W 


Office  of  the  Secretary 

iDept  Circ.  Public  Debt  Series— No  10-851 

Treasury  Bonds  of  2005 

1.  Invitation  for  Tenders 

11.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
♦enders  for  approximately  $4,250,000,000 
of  United  Stales  securities,  designated 
Treasury  Bonds  of  2005  (CUSIP  No. 
912810  DQ  8),  hereafter  referred  to  as 
Bonds.  The  Bonds  will  be  sold  at 
auction, -with  bidding  on  the  basis  of 
yield.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepted  bid.  The  interest  rate  on  the 
Bonds  and  the  price  equivalent  of  each 
accepted  bid  will  be  determined  in  the 
manner  described  below.  Additional 
amounts  of  the  Bonds  may  also  be 
issued  at  the  average  price  to  Federal 
Reser\'e  Banks,  as  agents  for  foreign  and 
international  moncta'-y  authorities. 

2.  Description  of  Securities 

2.1.  The  Bonds  will  be  dated  April  2. 
1985.  and  will  accure  interest  from  that 
dale,  payable  on  a  semiannual  basis  on 
November  15, 1985,  and  each 
subsequent  6  months  on  May  15  and 
November  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  May  15,  2005,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  dale 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
payable  (without  additional  interest)  on 
the  next-succeeding  business  day. 

2.2.  The  Bonds  a.'-e  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Bonds  are  exempt 
fro.m  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  Slates,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Bonds  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Bonds  in  registered  definitive  form 
will  be  issued  in  denominations  of 
Sl.OOO.  S5.000.  SlO.OOO,  SIOO.OOO,  and 
Sl,000,(K30.  Bonds  in  book-entrv  form 
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will  be  issued  in  multiples  of  those 
amounts.  Bonds  will  not  be  issued  in 
bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Bunds,  exchanges 
of  Bonds  between  registered  definitive 
and  book-entry  forms,  and  transfers  will 
be  permitted. 

2.6.  The  Bonds  will  become  eligible  for 
STRIPS  (Separate  Trading  of  Registered 
Interest  and  Pnncipai  of  Securities)  after 
the  first  interest  payment  date  of 
November  15,  5985.  Under  the 
Treasury  s  STRIPS  program,  a  book- 
entry  Bond  may  be  divided  into  its 
separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book -entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  and  transfer  of  Principal 
and  Interest  Components  will  be 
announced  at  a  later  date. 

2.7.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Bonds 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  202J9,  prior  to  1:00 
p.m.,  Eastern  Standard  time,  Thursday, 
March  28,  1985.  Noncompetitive  tenders 
as  defined  below  will  be  considered 
timely  if  postmarked  no  later  than 
Wednesday.  March  27,  1985.  and 
received  no  iajer  than  Tuesday.  April  2 
1985. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  Sl.OOO,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Compttitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  Sl.000.000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers. 


which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  .New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above:  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds: 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Bonds  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  received  would 
absorb  all  or  most  of  the  offering, 
competitive  tenders  will  be  accepted  in 
full,  and  then  competitive  lenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  and  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
95,000.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Bonds.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 


will  be  accepted  in  an  amount  sufficient 
to  provide  a  fair  determination  of  the 
yield.  Tenders  received  from 
Government  accounts  and  Federal 
Reserve  Banks  will  be  accepted  at  the 
price  equivalent  to  the  weighted  average 
yield  of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
lender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par, 

A.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  Section  1, 
and  to  make  different  precentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Bonds  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  April  2,  1985.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury';  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Friday.  March  29, 1985.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Bonds  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday, 
April  2, 1985.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Bonds  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
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amount  of  up  to  5  percent  of  the  par 
amount  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Secretwry  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
aUotted  are  not  required  to  be  assigned 
if  the  new  Bonds  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Bonds  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Bonds  offered  by  this 
circular)  in  the  name  of  (name  and 
ta.xpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Bonds,  signed  by  the 
owner  or  authorized  representntive, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.-}.  Registered  definitive  Bonds  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Ser\  ice  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  number]  is  not 
furnished.  Delivery  of  the  Bonds  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Bonds  have  been  inscribed 

6.  General  Provisions 

(i.l.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  to  issue  and  deliver  the 
Bonds  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Bonds. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Bonds.  Public 
announcement  of  S\ich  changes  will  be 
promptly  provided. 

6.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 


pledged  to  pay.  in  legal  tender,  principal 

and  interest  on  the  Bonds. 

Carole  Jones  Dineen. 

/■/.••i.u/  .■^.'ii.istcnt  Sfcrelary. 

|FR  Doc.  85-7234  Filed  3-22-65;  2:59  pm| 
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I  Supp.  To  Dept.  Circ.  Public  Debt  Seriea— 
No.  7-851 

Treasury  Notes;  Series  T-1987 

The  Secretary  announced  on  March 
20,  1985  (50  FR  11285),  that  the  interest 
rate  on  the  notes  designated  Series  T- 
1987,  described  in  Department 
Circular — Public  Debt  Series — No.  7-85 
dated  March  14.  1985,  will  be  10% 
percent.  Interest  on  the  notes  will  be 
payable  at  the  rate  of  10%  percent  per 
annum 

Carole  Jone&  Oineen, 
Fiscal  Assistant  Secretary. 
[FRDor  B.V23:  Filed  3-22-85;  2:59  pm| 
BILLING  CODE  Mia-40-M 

I  Dept.  Cir.  Public  Debt  Series— No.  8-S51 

Treasury  Notes  of  March  31.  1989; 
Series  L-1989 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  86,250.000.000 
of  United  States  securities,  designated 
Treasury  Notes  of  .March  31.  1989.  Series 
L-1989  (CUSIP  No.  912827  SA  1). 
hereafter  referred  to  as  Notes.  The 
.Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  eath  accepted  bid  w-ill  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks. 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  April  1. 
1985.  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
September  30. 1985.  and  each 
subsequent  6  months  on  March  31  and 
September  30  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  March  31.  1989,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 


be  payable  (without  additional  interest) 
on  the  next-succeeding  business  da>. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  Internal  the  Re\  enue 
Code  of  1954  The  .Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  inleresi 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes 

2.4  .Notes  m  registered  definitive  form 
will  be  issued  in  denom.inations  of 
Si, 000.  S5.000,  SlO.OOO,  SlOO.OOO,  and 
Sl.000.000.  Notes  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 
Notes  will  not  be  issed  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC.  20239.  prior  to  1:00 
p.m..  Eastern  Standard  time.  Tuesday. 
March  26. 1985.  Noncompetitive  tenders 
as  defined  below  will  be  considered 
timely  if  postmarked  no  later  than 
Monday.  March  25.  1985.  and  received 
no  later  than  Monday.  April  1.  1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  Si  .000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  \Mth  two  decimals,  eg,, 

7. 10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  nonco.Tipetitive  tenders 
totaling  more  than  Si. 000.000  .\ 
noncompetitive  bidder  ma\  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  se!i  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders 


.?  ■/.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  ar.cepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  prmiarv  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above:  Federally-insured  saving  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instrumentalities:  public  pension  and 
retirement  and  other  public  funds: 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  slates:  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  fur. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vg  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 


Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par.  I 

4.  Reservations  T 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

.";  /.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Monday.  April  1,  1985.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  institution  to  which  the  tender 
was  submitted,  which  must  be  received 
from  institutional  investors  no  later  than 
Thursday.  March  28,  1985.  In  addition, 
Treasury  Tax  and  Loan  Note  Option 
Depositaries  may  make  payment  for  the 
Notes  allotted  for  their  own  accounts 
and  for  accounts  of  customers  by  credit 
to  their  Treasury  Tax  and  Loan  Note 
Accounts  on  or  before  Monday,  April  1, 
1985.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par.  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 


purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigni^d 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment  ■ 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax. 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g..  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  of  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  or  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  beobligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
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pledged  to  pay,  in  legal  tender,  principal 

and  interest  on  the  Notes. 

Carole  Jones  Dineen. 

Fiscal  Assistant  Secretary. 

|FR  Doc.  65-7232  Filed  3-22-85:  2.59  pm) 
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(Dept.  CIr.  Public  Debt  S«r>es— No.  9-851 

Treasury  Notes  of  April  15,  1992; 
Series  E-1992 

1.  Invitation  for  Tenders 

/./.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $5,75O.CXX).0O0 
of  the  United  States  securities, 
designated  Treasury  Notes  of  April  15, 
1992,  Series  E-1992  (CUSIP  No.  912827 
SB  9),  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  .Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  also  be  issued  at  the  average  price 
to  Federal  Reserve  Banks,  as  agents  for 
foreign  and  international  monetary 
authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  April  2, 
1985,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
October  15, 1985,  and  each  subsequent  6 
months  on  April  15  and  October  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
April  15, 1992,  and  will  not  be  subject  to 
call  for  redemption  prior  to  maturity.  In 
the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  non-business 
day.  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next- 
succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 
$1,000.  $5,000,  $10,000,  $100,000.  and 
$1,000,000.  Notes  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 
Notes  will  not  be  issued  in  bearer  form. 


2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  .Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.7  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239,  prior  to  1:00 
p.m..  Eastern  Standard  time, 
Wednesday,  March  27, 1985. 
Noncompetitive  tenders  as  deHned 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
March  26,  1985.  and  received  no  later 
than  Tuesday,  April  2, 1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  Si. 000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guideline,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 


retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  Slates  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  .Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vg  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100  000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.250  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  .Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted    , 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncomptetive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  comeptitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
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reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentat:>" 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  finril. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Set'lement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  b\  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday.  April  2,  1985.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Paym.ent  must  be  in 
c^ish;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  Slates 
securities:  or  by  check  drawn  to  the 
order  of  the  instif.ition  to  which  the 
tender  was  submitted  which  must  be 
received  fnmi  institutional  investors  no 
later  thar.  Friday.  March  29.  1983.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  thfir  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday, 
April  2.  1985.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par.  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  he  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5,7  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  nam.es  and  form.s  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular)  in  the  name  of  (nam.e  and 


taxpayer  identifying  rumberj".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  .Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Interna!  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6,  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay.  in  legal  fender,  principal 
and  interest  on  the  Notes. 

Carole  Jones  Dineen, 

Fi.'^cal  Assistant  Secretary 

jFR  Doc.  85-7233  Filed  3-j22-fl5:  2;59  pmj 

BILLING  CODE  4aiO-40-W 


Bureau  of  Alcotiol,  Tobacco  and 
Firearms 

[Notice  No.  5611  | 

Dollar  Limitation  for  Display  and 
Retailer  Advertising  Specialties 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  Treasury. 
action:  General  notice. 


summary:  This  notice  sets  forth  the 
annually  updated  doller  limitations 
proscribed  for  industry  members  in  27 
CFR  Part  6.  as  established  by  the  use  of 


a  "cost  adjustment  factor"  in 
accordance  with  27  CFR  6,82,  Industry 
members  who  wish  to  furnish,  give,  rent, 
loan,  or  sell  product  displays  or  retailer 
advertising  specialties  to  retailers  are 
subject  to  dollar  limitations  (27  CFR 
6.83,  6.85).  Industry  members  making 
payments  for  advertisements  in 
programs  or  brochures  issued  by  retailer 
associations  at  a  convention  or  trade 
show  are  also  subject  to  dollar 
limitations  (27  CFR  6.100).  The  cost 
adjustment  factor  is  defined  as  a 
percentage  equal  to  the  change  in  the 
Bureau  of  Labor  Statistics'  consumer 
price  index.  Adjusted  dollar  limitations 
are  established  each  January  using  the 
consumer  price  index  for  the  preceding 
December. 

Based  on  the  Bureau  of  Labor 
Statistics'  data,  the  consumer  price 
index  was  4.0  percent  higher  in 
December  1984  than  in  December  1983. 
Therefore,  effective  January  1.  1985,  the 
dollar  limitation  for  "Product  displays" 
(27  CFR  6.83(c))  has  been  increased  from 
$117  per  brand  to  S122  per  brand. 
Similarly,  the  former  $58  maximum  for 
"Retailer  advertising  specialties"  (27 
CFR  6,85(b))  has  been  increased  to  S6<) 
per  brand.  Also  the  S117  limit  for 
"Participation  in  retailer  association 
activities"  (27  CFR  6.100(e))  has  been 
increased  to  Sl22  per  year. 

EFFECTIVE  DATE:  This  notice  shall  be 
effective  as  of  January  1,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norbert  Hymel,  Tax  and  Trade 
Compliance  Branch.  1200  Pennsylvania 
Ave.,  NW,  Washington.  DC  20226,  (202) 
566-7715. 

Signed:  March  19,  1985. 
Stephen  E.  Higgins. 
Director. 

[PR  Doc.  85-7106  Filed  3-26-65;  8:45  am| 
BILLING  CODE  M10-31-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination; 
Amendment 

On  March  1,  1985.  notice  was 
published  at  page  8432  of  the  Federal 
Register  (50  FR  8432)  by  the  United 
States  Information  Agency  pursuant  to 
Pub.  L.  89-259  relating  to  the  exhibit 
"Gallery  for  a  King-  Old  Master  Painting 
from  Dulwich."  Inadvertently  omitted 
from,  the  notice  were  the  proposed  dates 
of  exhibition  at  the  Los  Angeles  County 
Museum  of  Art.  Los  Angeles,  California, 
The  exhibit  will  be  on  display  at  the  Los 
Angeles  County  Museum  of  Art 
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beginning  on  or  chou!  OLtuber  3,  1985, 
to  on  or  about  January  5.  1986. 

Datrd:  March  20,  1985. 
Thomas  E.  Harvey. 

General  Counsel  and  Congressional  Liaison. 
[FR  Doc  85-7223  Filed  ^-2fi-85:  B:45  am] 

BILLING  CODE  »230-Cl-ll« 


VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

AGENCY:  Veterans  Administration. 
action:  Notice. 

SUMMARY:  The  Veterans  Administration 
has  submitted  to  ON!B  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  Department  or  Staff 
Office  issuing  the  form:  (2)  The  title  of 
the  form;  (3)  The  agency  form  number,  if 
applicable:  (4)  How  often  the  form  must 
be  filled  out;  (5)  Who  will  be  required  or 
asked  to  report;  (6)  An  estimate  of  the 
number  of  responses;  (7)  An  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  and  (8)  An  indication  of 
whether  section  3504(h)  of  Pub.  L.  96-51 1 
:ipplir,s 

ADDRESSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers.  Agency  Clearance 
Officer  (732).  Veterans  Administration, 
810  Vermont  Avenue,  NW,  Washington. 
DC  20420.  (202)  389-2146.  Comments  and 


questions  about  the  items  on  the  list 
should  be  directed  tn  'ht-  VA  '■  ()Mi3 
Desk  Officer.  Ditk  E:i,;:-,g(  r.  0::.„l  of 
Management  and  Budget.  726  Jackson 
Place.  NW.  Washington.  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  March  22, 1965. 

By  direction  of  the  Administrator 
Dominick  Onorato, 
Associate  Deputy  Administrator  for 
Information  Resources  Management. 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Application  for  Burial  Benefits 

3.  VA  Form  21-530 

4.  On  occasion 

5.  Individuals  or  households,  businesses 
or  other  for-profit 

6.  384.000  responses 
7. 128,000  hours 

8.  Not  applicable 

[FR  Doc.  85-7189  Filed  3-28-85;  8:45  am) 

BILLING  CODE  a320-01-M 


Veterans  Advisory  Committee  on 
Environmental  Hazards;  Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463.  section 
10(a)(2).  that  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Environmental 
Hazards  will  be  held  at  the  Veterans 
Administration  Central  Office,  810 
Vermont  Avenue,  NW,  Washington,  DC 


-tU20  iir  .April  22  and  23.  19B5  The 
purposes  of  the  Corrimitiee  are  to  rt-\  i»  v% 
the  scientific  and  medical  literature 
relating  to  <he  possible  health  effects 
resulting  from  expos ^rc  to  d.i  \:n  ;:r  i 
ionizing  radiation  and  t  ■  ass'-'  ;-.  '^^ 
development  of  Aeer:r\  p   :.:\  with 
respect  to  veterans  cio  ::  b  f  r 
compensa^on  based  upon  expi^^are. 

The  meeting  will  conv  ene  at  9.30  a.m. 
both  days  in  the  Omar  Bradley 
Conference  Room.  This  meeting  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  room.  Because  this 
capacity  is  limited,  it  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Ms.  Patricia  Kane,  Veterans 
Administration  Central  Office  (phone 
202/389-2115)  prior  to  April  17, 1985. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr, 
Frederic  L.  Conway,  Special  Assistant  to 
the  General  Counsel,  Room  1034, 
Veterans  Administration  Central  Office 
Submitted  material  received  at  least  five 
days  prior  to  the  meeting.  Such  members 
of  the  public  may  be  asked  to  clarify 
submitted  material  prior  to 
consideration  by  the  Committee. 

A  verbatim  transcript  of  the  meeting 
and  rosters  of  the  Committee  members 
may  be  obtained  from  Ms.  Kane. 

Dated;  March  15, 1985 

By  direction  of  !he  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
[FR  Doc.  85-7225  Filed  3-2f>-85;  8:45  am) 
BILUNG  CODE  UZO-OI-M 
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Sunshine  Act  Meetings 


T<-is    section    ot   the    FEDERAL    REGiSTER 
contains   notices  of   meetings   published 
under   the    "Government   in   the   Sunshine 
Act"    (Pub.    L    94-409)    5    use     552bte)>3) 


CONTENTS 
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Federal    Deposit    Insurance   Corpora- 
tion    ^ 

Federal  Maritime  CommissKsn 2 

Federal  Reserve  System 3 

1 

FEDERAL  OEPOStT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:20  p.m.  on  Thursday,  March  21. 
1985,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  adopt  a  resolution:  (1) 
approving  the  processing  of  an 
application  for  Federal  deposit 
insurance  under  procedures  which  differ 
from  those  prescribed  in  Part  303  of  the 
Corporation's  rules  and  regulations 
entitled  "Applications,  Requests. 
Submittals.  Delegations  of  Authority, 
and  Notices  of  Acquisition  of  Control"; 
(2)  adopting  an  Order  approving  the 
application  of  Scioto  Bank,  an  operating 
noninsured  institution  located  at  37 
North  Third  Street,  Columbus.  Ohio,  for 
Federal  deposit  insurance:  and  (3) 
waiMRo  publication  of  notice  of  the 
filing  of  the  application  for  Federal 
deposit  insurance  by  Scioto  Bank, 
Columbus,  Ohio. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  by  Director 
Irvine  H.  Sprague  (.Appointive), 
seconded  by  Mr.  H.  Joe  Selby,  acting  in 
the  place  and  stead  of  Director  C.T. 
Conover  (Comptroller  of  the  Cu.-rency). 
that  Corporation  business  required  it's 
consideration  of  the  matters  on  less  than 
seven  davs'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 


practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(6).  {c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(6), 
(c)(8).  and  {c](9)(A)(ii)). 

Dated:  March  22,  1985. 
Federal  D'posit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

(FR  Doc  85-7335  Filed  i-25-85;  1:26  pm] 

BII4ING  COOE  (714-01-M 
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I 

FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  9:00  a.m.— April  2, 1985. 

PLACE:  Hearing  Room  One— 1100  L 
Street  NW.,  Washington,  DC.  20573, 

STATUS:  Parts  of  the  meeting  open  to  the 
public.  The  rest  of  the  meeting  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED:  Portions 

open  to  the  public. 

1  Docket  .No.  84-27:  Publishing  and  Filing 
Tdri.ffs  by  Common  Carriers  in  the  Foreign 
Commerce  of  the  United  States:  Co-Loading 
Practices  by  NVOCCs— Consideration  of 
comments  submirted  in  response  to  Notice  of 
Proposed  Rule,  and  proposed  final  rule. 

2  Pe'ition  of  Dow  Chemical  Company  For 
Rulemaking  to  Define  the  term  "Package" 
under  the  Carnage  of  Goods  by  Sea  Act- 
Consideration  of  comments  submitted  in 
response  to  Notice  of  Filing  of  Petition. 

3.  Special  Docket  No.  1191:  Application  of 
Lykes  Bros.  Steamship  Co.,  Inc.  for  the 
Benefit  of  Wilhelm  Schleef  GMBH  &  Co, 
•^G — Consideration  of  exceptions  to  initial 
decision  of  Administrative  Law  Judge. 

4.  Transpacific  Westbound  Rate  Agreement 
(No.  202-010689)- Consideration  of 
Apphcation  for  Special  Permission  Relative 
to  Filing  Common  Tariffs. 

Portions  closed  to  the  public. 

1.  United  States  Lines,  Inc.- Proposed  Rate 
Increase  of  2.9  Percent  in  the  U.S.  Atlantic 
Coast — Hawaii  Trade. 
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2.  Docket  No.  84-34:  Shipping  Conditions  in 
the  United  States/Argentina  Trade- 
Consideration  of  the  Record. 

3.  Petition  of  Concorde/,Nop;d  Line  For 
Issuance  of  Regulations  To  Adjust  and  .Meel 
Conditions  Unfavorable  To  Shipping  in  'he 
Foreign  Trade  of  the  United  States — 
Consideration  of  the  Record. 

4.  Special  Dockets  Nos.  1220  and  1225: 
Applications  of  Hapag-Lloyd.  AG  For  the 
Benefit  of  General  .Motors  Corporation — 
Consideration  of  the  Record. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Bruce  A.  Dombrowski, 

Assistant  Secretary.  (202)  523-5725. 

Bruce  A.  Dombrowski, 

Assistant  Secretary. 

(FR  Doc  85-72-9  Filed  3-22-^5:  443  pm] 

BILLING  COOE  67J0-01-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  .Mondav. 
April  1,  1985. 

place:  .Marnner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NVV.,  Washington,  DC.  20551. 
STATUS:  Closed, 
matters  to  be  considered: 

1.  Personnul  actions  (appointments. 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Fedi-ra! 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

contact  person  for  more 
information:  .Mr  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  banks  and  bank 
holding  company  applications  scheduled 
for  the  meeting; 

Dated:  March  22.  1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  8.S-7280  Fiied  ,3-22-85:  4  44  p  m  ] 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
information  Administration 

Grants  for  Planning  and  Construction 
of  Public  Telecommunications 
Facilities;  Acceptance  of  Applications 
for  Filing 

I.  New  Applications  and  Major 
Amendments  to  Deferred  Applications 

Notice  is  hereby  given  that  the 
foilowinj;  described  applications  fur 
Federal  financial  assisldnce  are 
accepted  for  filing  under  provisions  of 
Title  III.  Part  IV,  of  the  Communications 
Act  of  1934.  as  amended  (47  U.S.C.  390- 
94)  and  in  accordance  with  15  CFR  Part 
2301.  Ail  of  the  applications  listed  in  this 
section  were  received  by  January  16, 
1985.  The  elfective  date  of  acceptance  of 
these  proposals,  unless  otherwise 
indicated  herein,  is  "Date  Received". 
Applications  are  listed  by  their  State. 
The  acceptance  of  applications  for 
filing  is  a  procedure  designed  fur  making 
preliminary  determinations  of  eligibility 
and  for  providing  the  opportunity  for 
public  comment  on  applications. 
Acceptance  of  an  application  does  not 
preclude  subsequent  return  or 
disapproval  of  an  application  if  it  is 
found  to  be  not  in  accordance  with  the 
provisions  of  either  the  Act  or  15  CFR 
Part  2301.  or  if  the  applicant  fails  to  file 
any  additional  information  requested  by 
the  Public  Telecommunications 
Facilities  Program  (PTFP).  Acceptance 
for  filing  does  not  assure  an  application 
of  being  funded;  it  merely  qualifies  it  to 
compete  for  funding  with  other 
applications  which  have  also  been 
accepted  for  filing. 

Pursuant  to  15  CFR  2301.09,  applicants 
were  required  to  publish  in  a  newspaper 
of  general  circulation,  in  a  community  to 
be  served  by  the  applicant,  a  notice  that 
such  application  has  been  tendered  to 
the  PTFP  of  the  National 
Telecommunications  and  Information 
Administration.  The  notice  shall  have 
been  published  once  a  week  for  two 
consecutive  weeks  on  or  before  January 
16,  1985.  The  notice  included  (1) 
information  as  to  where  within  the 
community  to  be  served  a  copy  of  the 
application,  and  any  amendments 
hereto,  may  be  inspected  by  the  public 
during  normal  business  hours;  and  (2)  an 
invitation  for  parties  supporting  or 
opposing  the  application  to  file 
comments  with  the  Administrator, 
National  Telecommunications  and 
Information  Administration,  Public 
Telecommunications  Facilities  Program 
Washington,  D.C.  20230.  All  comments  ' 
must  be  filed  within  fifteen  (15)  calendar 
days  from  the  date  of  this  public  notice 


of  acceptance  of  the  application  and 
must  be  accompanied  by  a  written 
assurance  that  a  copy  of  the  comments 
has  been  mailed  to  the  applicant. 
Scott  Mason,  i 

Chief.  Management  Branch. 

AK  (Alaska)  \ 

File  No,  55043  CTB  Bethel 
Broadcasting  Incorporated,  237  Radio 
St.,  P.O.  Box  468,  Bethel.  AK  99559, 
Signed  By:  Mr.  Myron  Naneng, 
President,  Funds  Requested:  $213,971. 
Total  Project  Cost:  S285.295.  To  replace 
the  transmitter  and  worn-out  studio  and 
test  equipment  of  public  TV  station 
KYUK,  operating  on  channel  4,  Bethel, 
Alaska.  KYUK  provides  the  only  public 
television  signal  to  Bethel  and  to  52 
Yupik  Eskimo  villages  in  remote  areas  of 
Alaska. 

File  No.  55046  CRB  wrangell  Radio 
Group,  Inc..  202  St.  Michaels  St.  PO  Box 
282.  Wrangell,  AK  99929,  Signed  By:  Ms. 
Barbara  Caum,  President.  Funds 
Requested:  $33,359.  Total  Project  Cost: 
$44,479.  To  replace  and  upgrade  studio 
equipment  of  public  radio  station  KSTK- 
FM.  operating  on  101.7  MHz,  Wrangell, 
Alaska.  The  project  will  also  purchase  a 
microwave  STL  to  replace  the  present 
telephone  line  studio-to-transmitter 
interconnection. 

File  No.  55048  CRB  Kodiak  Public 
Brdcstg.  Corp..  718  Mill  Bay  Road, 
Kodiak,  AK  99615.  Signed  By:  Mr.  Alan 
Schmitt.  Pres.  Board  of  Directors.  Funds 
Requested:  $64,256.  Total  Project  Cost: 
$85,675.  To  replace  the  transmitter  and 
worn-out  studio  equipment  at  public 
radio  station  KMXT-FM,  operating  at 
100.1  MHz  in  Kodiak,  Alaska,  and  to 
provide  portable  recording  equipment  to 
Native  American  village  news  reporters 
to  allow  them  to  originate  programming. 

File  No.  55049  PRB  Raven  Radio 
Foundation,  102  B.  Lincoln  St.,  P.O.  Box 
520,  Sitka,  AK  99835.  Signed  By:  Mr, 
Richard  V.  McClear,  Chief  Operating 
Officer.  Funds  Requested:  $25,000.  Total 
Project  Cost:  $25,000.  To  allow 
noncommercial  station  KCAW-FM. 
operating  on  104.7  MHz,  Sitka,  AK.'lo 
study  alternative  antenna  sites  and 
systems  to  reduce  severe  multipath 
interference  and  to  permit  KCAW  to 
provide  first  public  radio  service  via 
translators  to  several  communities  on 
Chicagof  and  Baranof  Islands. 

File  No.  55050  CRB  Terminal  Radio, 
Inc.,  207  Harbor  Ct.  Bldg..  Meals  Ave.. 
Valdez,  AK  99686.  Signed  By:  Mr.  Eric 
Nielson.  Chairman.  Funds  Requested: 
$188,670.  Total  Project  Cost:  $251,562.  To 
establish  a  public  radio  station.  KGGN- 
AM.  operating  on  770  KHz  in  Valdez, 
Alaska.  The  station  will  provide  first 
public  radio  signal  to  nearly  6,000 


residents  of  the  Valdez  and  Prince 
William  Sound  areas  of  south  central 
Alaska. 

File  No.  55060  CRB  Capital 
Community  Brdcstg.,  Inc..  224  Fourth 
Street,  Juneau.  AK  99801.  Signed  By:  Mr. 
Donovan  J.  Rinker.  President  &  General 
Manager.  Funds  Requested:  $89,051. 
Total  Project  Cost:  $113,735.  To  extend 
by  translators  the  signal  on 
noncommercial  radio  station  KTOO- 
FM.  operating  on  91.9  MHz,  Juneau.  AK, 
so  as  to  bring  a  first  public  radio  signal 
to  the  residents  of  Excursion  Inlet, 
Hoonah  and  Gustavus  in  southeast  AK. 
Project  will  also  replace  worn  out  and 
obsolete  studio  production  equipment  at 
KTOO-FM. 

File  No.  55074  CRB  Rainbird 
Community  Brdcstg.  Corp.  716  Totem 
Way,  Ketchikan.  AK  99901.  Signed  By: 
Ms.  Helen  Finney.  Secretary.  Funds 
Requested:  $73,627.  Total  Project  Cost: 
$98,170.  To  improve  the  studio 
equipment,  much  of  it  worn  out  and 
obsolete,  and  to  purchase  SCA 
dissemination  equipment  for 
noncommercial  radio  station  KRBD-FM, 
operating  on  105.9  MHz,  in  Ketchikan. 
AK. 

File  No.  55094  PRB  Chevak  Traditional 
Council.  P.O.  Box  6144.  Chevak.  AK 
99563.  Signed  By:  Mr.  Frank  P. 
Chayalkun,  President.  Funds  Requested: 
328,000.  Total  Project  Cost:  $28,000.  To 
perform  planning  necessary  or 
activation  of  a  public  radio  station  in 
Chevak,  Alaska.  The  station  would 
provide  the  first  noncommercial  radio 
signal  to  approximately  1800  residents 
in  this  remote  region  of  western  Alaska; 
programming  would  be  bi-lingual  and 
designed  to  meet  needs  of  the  Yupik 
Eskimo  population. 

File  No.  55203  CRB  Kachemak  Bay 
Broadcasting,  Inc.,  215  East  Main  Court, 
Homer,  AK  99603.  Signed  By:  Mr.  Kevin 
Wyatt,  President.  Funds  Requested: 
$103,687.  Total  Project  Cost:  $138,250,  To 
improve  and  extend  the  signal  of 
noncommercial  radio  station  KBBl-AM, 
Homer,  AK,  presently  operating  on  1250 
KHz,  by  changing  its  tower  location, 
transmitter  power,  and  frequency  to  890 
KHz.  The  new  transmission  system  will 
being  a  first  public  radio  signal  to  about 
2719  residents  of  the  Kenai  Peninsula  of 
southcentral  AK, 

File  No,  55310  CRB  Kotzebue 
Broadcasting,  Inc.,  396  Lagoon  Street, 
Kotzebue,  AK  99752.  Signed  By:  Mr. 
Chester  Ballot,  President,  Funds 
Requested:  $152,279.  Total  Project  Cost: 
$211,395,  To  construct  a  new  antenna 
and  transmitter  for  noncommercial  radio 
station  KOTZ-AM,  operating  on  720 
KHz,  Kotzebue.  AK,  to  upgrade  the 
KOTZ  signal  from  5  to  10  kw.  The 
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project  will  also  purchase  additional 
dissemination  and  test  equipment  to 
improve  the  KOTZ-AM  signal. 

AL  (Alabama) 

File  No.  55013  PTN  Jefferson  State 
junior  College.  2601  Carson  Road, 
Birmingham.  AL  35215.  Signed  By:  Ms. 
|udy  M.  Merrilt,  President.  Funds 
Requested:  S27.30O.  Total  Project  Cost: 
S48.200.  To  plan  an  ITFS  system  to 
provide  course  offerings  to  designated 
learning  centers  and  cable  headends  in 
the  Birmingham  area.  Project  will 
benefit  832.000  residents  of  the  area. 

File  No.  55108  CRB  Board  of  Trustees, 
Univ.  of  AL,  7  Bryce  Lawn.  Tuscaloosa, 
AL  35486.  Signed  By:  Mr.  Robert  A. 
Wright,  Vice  Pres.  Financial  Affairs. 
Funds  Requested:  $53,475.  Total  Project 
Cost:  571.300.  To  activate  satellite  FM 
station  m  Sheffield.  Station  will  operate 
on  89.9  MHz  and  repeat  the  signal  of 
WUAl^FM.  Facility  will  provide  first 
public  radio  to  over  66.980  listeners. 

File  No.  55201  PRTB  Americus  Rural 
Education  Found.,  1315  Military  St..  RT. 
1,  Box  779,  Hamilton,  AL  35570.  Signed 
By:  Dr.  Robert  Holcomb,  Executive 
Director.  Funds  Requested;  $75,000. 
Total  Project  Cost:  $85,000.  To  plan  for 
the  design  of  a  five  state 
telecommunications  network  of  at  least 
fifteen  minority  institutions  of  higher 
learning  in  Alabama,  Mississippi, 
Tennessee.  North  Carolina  and 
Kentucky.  Project  proposes  to  study  how 
to  strengthen  the  telecommunications 
resources  of  the  various  insiilu»'ons. 

File  No.  55248  CTB  L&wson  State 
Community  College.  3060  Wilson  Road, 
Birmingham,  AL  35221.  Signed  By:  Mr. 
Jesse  Lewis,  President.  Funds 
Requested:  $653,811.  Total  Project  Cost: 
$871,748.  To  construct  a  new  public 
television  station  on  channel  62  in 
Birmingham.  Station  will  program 
primarily  to  the  minority  audiences  in 
the  Jefferson  County  area. 

File  No.  55285  Cf  N  Jefferson  State 
Junior  College  2601  Carson  Road, 
Birmingham,  AL  35215-3098.  Signed  By: 
Ms,  Judy  Merritt,  President.  Funds 
Requested:  $34,290.  Total  Project  Cost: 
$45,720.  To  estdbiish  a  satellite 
downlink  capability  for  enhanced 
participation  in  the  National  University 
Teleconferencing  Network  (NUTN). 
Project  will  serve  an  estimated  350.000 
residents  of  Birmingham  and  Jefferson 
county. 

File  No.  55375  CTN  Alabama 
Educational  T^  Comm.,  2101  Magnolia 
Ave.,  Birmingham,  AL  35256.  Signed  By: 
Mr.  Wilbur  H.  Hinton.  Genaral  Manager. 
Fun.is  Requested:  $466,875.  Total  ^oject 
Cost:  $622,500.  To  establish  instructional 
TV  fixed  service  (ITFS)  systems  in 
Huntsville,  Birmingham  and 


Montgomery.  The  multi-channel  systiim 
of  instructional  audio  and  video  will 
serve  an  estimated  1,895,000  residents  of 
the  state. 

File  No.  55425  CTB  Alabama  Educ  TV 
Commission,  2101  Magnolia  Ave., 
Birmingham  AL  35256.  Signed  By:  Mr. 
Wilbur  H.  Hmton  General  Manager. 
Funds  Requested:  $1,721,535.  Total 
Project  Cost:  $2,295,380.  To  replace  and 
upgrade  the  transmission  and 
origination  equipm.ent  of  the  Alabama 
Public  Television  Network.  Network 
serves  3,893,888  residents  of  the  state  of 
Alabama.  Project  seeks  funding  for 
improvement  of  the  nine  TV  stations, 
replacement  of  the  state  microwave 
interconnection  system  and  equipment 
for  network  telecommunications  center 
and  tape  delay  center.  Application 
supplements  request  in  File  No.  55037, 

A  Q  f American  Samoa) 

File  No.  55255  CTB  American  Samoa 
Government,  Pago  Pago.  AQ  96799. 
Signed  By:  Mr.  Fulifuli  Taveuveu, 
Director.  Funds  Requested:  $949,314. 
Total  Project  Cost:  $1,259,314.  To 
improve  the  facilities  of  KVZK-TV, 
serving  American  Samoa  by  replacing 
obsolete  transmission  and  studio 
production  equipment. 

AR  (Arkansas) 

File  No.  55137  CFB  Arkansas  Brdcstg. 
Found..  Inc..  1501  Arch  Street,  Little 
Rock,  AR  72202.  Signed  By:  Mr.  Pat 
House.  President.  Funds  Requested: 
$129,146.  Total  Project  Cost:  $172,195. 
The  acquire  an  antenna  and  related 
broadcast  equipment  that  would  allow 
the  joint  use  of  KABF-FM's  tower  by 
both  KABF-FM  and  KLRE-FM.  KABF- 
FM  would  replace  a  worn  out  antenna 
and  KLRE-FM  would  increase  it's 
coverage  area.  This  joint  effort  would 
provide  a  benefit  to  an  estun-aled  638,000 
people  in  Little  Rock  and  cent.'-al  AR. 

File  No.  55243  CRB  University  of 
Central  Arkansas.  UCA  Box  A,  Conway. 
AR  72032.  Signed  By:  Mr.  Jefferson 
Farris.  President.  Funds  Requested: 
$16,989.  Total  Project  Cost:  $22,653.  To 
replace  worn  out  equipment  at 
noncommercial  education  station 
KUCA-FM.  91  3  MHz.  in  Conway. 
Station  operates  with  5  kw  power  and 
services  an  estimated  350.000  residents 
in  Conway  and  Faulkner  County. 

File  No.  55256  CRB  University  of 
Arkansas,  103  N.  Duncan.  Fayetteville, 
AR  72701.  Signed  By:  Mr.  Wmfred  L 
Thompson.  Vice  Pres.  for  Finance.  Funds 
Requested:  $101,557  Total  Project  Cost: 
$135,410.  To  extend  the  signal  of  KUAF- 
FM,  88.9  MHz,  by  increasing  power  to 
lOOkw.  Station  will  serve  406,205 
citizens  of  Fayettevaille  and  northwest 


Arkansas.  Facility  will  provide  first  FM 
service  to  369,203. 

File  No.  5.5382  CTB  Arkansas  Ed.  TV 
Network  Comm.,  350  S.  Donaghey, 
Conway.  AR  72032.  Signed  By:  Mr. 
Raymond  Ho,  Executive  Director.  Funds 
Requested:  $744,600.  Total  Project  Cost: 
$992,800.  To  replace  obsolete  and  worn 
out  basic  TV  origination  equipment  so 
that  the  AET\'N  can  continue  to  provide 
the  only  public  TV  signal  to  the  entire 
state.  Project  will  ser\'e  2,245,000 
residents  of  state.  ' 

AZ  (Arizona) 

File  No.  55027  CRB  Arizona  Board  of 
Regents.  P.O.  Box  5764,  Flagstaff.  AZ 
86011.  Signed  By:  Mr.  Eugene  M.  Hughes, 
President.  Funds  Requested:  $8,431. 
Total  Project  Cost:  $11,242.  To  extend 
and  improve  the  signal  of  K.NAU-FM, 
90.7,  Flagstaff.  AZ.  with  translator 
service  to  city  of  Prescott,  AZ. 

File  No.  55064  CRB  University  of 
Arizona,  Tucson,  AZ  85721.  Signed  By: 
Mr.  William  R  Noyes.  Assoc,  Vice 
President.  Funds  Requested:  $51  246. 
Total  Project  Cost:  $68,328.  To  upgrade 
noncommercial  A.M  and  FM  station 
KUAT,  operating  on  channels  1550  and 
90.5.  repsectively,  by  replacinE  the  FM 
tr.insmittpr.  the  A.M  and  FM  on  air  audio 
consoles  and  the  on  location  recording 
and  on  location  pickup  facilities. 

File  .No  55103  CTB  .Navajo 
Community  College.  LRC  Building, 
Tsaile,  AZ" 8G5.56.  Signed  By:  Mr.  Dean  C 
Jackson.  President.  Funds  Requested: 
$324,482.  Total  Project  Cost:  $432,643.  to 
establish  a  noncommercial  low  power 
TV  station  to  channel  40,  in  Tsaile,  AZ 
and  to  interconnect  a  tribally  owned 
translator  system  in  Shiprock.  IVM, 
channel  48,  Crownpoint,  NM,  channel 
38,  Chinie.  AZ,  channel  51,  Window 
Rock,  AZ,  channel  44,  Kayenta,  AZ, 
channel  54  to  provide  a  first  local 
service  to  these  areas. 

File  No,  55120  CTN  Phoenix  Union 
High  Sch.  Dist.  210.  2526  West  Osborn 
Road,  Phoenix.  AZ  85017.  Signed  By:  Mr, 
John  M  Baracy.  Deputy  Exec,  for 
Admin.  Funds  Requested:  Sl48  681. 
Total  Project  Cost:  $19^242.  To  establish 
a  production  and  transmission  facility 
for  the  Phoenix  School  System  to  offer 
cable  based  local  programming  of 
interest  to  the  local  commLnity. 

File  No,  55240  CTB  Rock  Point  SchooL 
Inc.,  Via,  Chinle,  AZ  86503.  Signed  By: 
Mrs.  Kim  Nih.  President.  Funds 
Requested:  $53,746.  Total  Project  Cost: 
$71,661,  To  establish  a  noncommercial 
low  power  TV  station,  operating  on 
channel  56.  Chinle.  AZ.  to  provide  first 
local  service  to  the  reservation  area  of 
central  Arizona. 
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File  No.  55269  CRB  Maricopa  County 
Cnty  Coll.  Dist.,  3124  East  Roosevelt. 
Phoenix,  AZ  85008.  Signed  By:  Dr. 
Alfredo  de  los  Santos,  Vice  Chancellor 
of  Educ.  Dev.  Funds  Requested:  $17,325. 
Total  Project  Cost:  $23,100.  To  establish 
an  SCA  radio  reading  service  for  the 
cities  of  Phoeni.x  and  Tucson,  AZ,  to 
provide  specialized  programming  to 
print  handicapped  persons  in  the  areas. 

File  No.  55347  CTB  Arizona  State 
University.  Stauffer  Hall,  Tempe,  AZ 
85287.  Signed  By:  Dr.  Paige  E. 
MuchoUan,  Executive,  Vice  President. 
Funds  Requested;  $499,275.  Total  Project 
Cost:  $665,700.  To  upgrade  the 
production  and  transmission 
capabilities  of  KAET-TV,  channel  8 
Temple,  by  replacing  obsolete  tape 
recording  and  EFP  equipment  needed  to 
deliver  programming  to  70%  of  the 
residents  of  AZ. 

CA  (California) 

File  No.  55004  CTB  San  Diego  St. 
University  Found..  5164  College  Avenue, 
San  Diego.  CA  92182-0527.  Signed  By: 
Dean  Brad  Bartel,  Ass.  Dean  Grad.  Div., 
Funds  Requested:  $553,500.  Total  Project 
Cost:  $738,000.  To  improve  the 
programming  capabilities  of  KPBS-TV 
operating  on  channel  15,  San  Diego.  Ca 
by  replacing  obsolete  studio  cameras, 
master  control  switcher  and  teleline. 

File  No.  55007  CRB  San  Diego  St. 
University  Found..  5164  College  Avenue. 
San  Diego.  Ca  92182-0527.  Signed  By: 
Dean  Brad  Bartel.  Associate  Dean  Grad. 
Div.,  Funds  Requested:  $33,345.  Total 
Project  Cost:  $44,460.  To  extend  the  SCA 
service  of  KPBS-FM.  operating  on  89.5 
MHz  in  San  Diego,  CA  by  providing  500 
additional  SCA  receivers  for  the  sight- 
impaired. 

File  No.  5;J69  PRB  Mendocino  County 
Public  Brdstg.,  17400  Fitch  Lane, 
Boonville,  CA  95415.  Signed  By:  Mr. 
Sean  Donovan,  President.  Funds 
Requested:  $46,774.  Total  Project  Cost: 
$54,314.  To  plan  for  the  establishment  of 
a  public  radio  station  serving  the 
residents  of  Mendocino  County.  CA. 

File  No.  55114  CRB  Broadcast  Services 
for  the  Blind.  420  Taylor  St..  Rm  330.  San 
Francisco.  CA  94102.  Signed  By:  Mr.  Ken 
Metz.  President.  Bd.  of  DirectoVa.  Funds 
Requested:  $16,616.  Total  Project  Cost: 
$22,155  To  extend  the  service  of  the 
Broadcast  Services  for  the  Blind.  San 
Francisco.  CA.  by  the  purchase  of  300 
additional  SCA  receivers. 

File  No.  55134  CRB  Pataphysical 
Brdcstg.  Fnd..  Inc..  203  8th  Avenue. 
Santa  Cruz,  Ca  95062.  Signed  By:  Mr. 
Michael  S.  Gant,  President  of  the  Board. 
Funds  Requested:  $80,339,  Total  Project 
Cost:  $107,119.  To  improve  the  ser\ice  of 
Public  Radio  Station  KUSP-FM, 
operating  on  88.9  MHz  in  Santa  Cruz. 


CA,  by  replacing  obsolete  production 
equipment. 

File  No.  55138  CTB  KQED,  Inc.,  500 
Eighth  Street.  San  Francisco.  CA  94103. 
Signed  By:  Mr.  Anthony  S.  Tiano, 
President  &  General  Manager.  Funds 
Requested:  $280,000.  Total  Project  Cost: 
$373,400.  To  improve  the  facilities  of 
public  television  stations  KQED, 
operating  on  channel  9,  and  KQEC, 
channel  32  San  Francisco  by  replacing 
obsolete  transmission  and  production 
equipment,  and  by  the  addition  of  stereo 
audio  and  interconnection  between  San 
Francisco  and  Sacramento,  CA. 

File  No.  55143  CTB  California  Cmty. 
TV  Network.  2054  University  Avenue, 
Berkeley,  CA  94704.  Signed  By:  Mr. 
Lewis  Fnedland,  Vice  President.  Funds 
Requested:  Si. 363. 749.  Total  Project 
Cost:  $1,818,332.  To  activate  a  full 
service  public  television  station  in  Santa 
Cruz  country  to  provide  a  first  signal  to 
over  150.000  residents  of  this  and  seven 
surrounding  counties. 

File  No.  55152  CTB  Central  California 
Ed.  TV.  Inc..  2480  Garden  Highway, 
Sacramento,  CA  95833.  Signed  By:  Mr. 
John  D.  Hershberger,  President  and 
General  Manager.  Funds  Requested: 
5853,869.  Total  Project  Cost:  $1,313,645. 
To  improve  the  service  of  KVIE-TV, 
operating  on  channel  6,  Sacramento.  CA, 
by  moving  to  a  new  transmitter  site 
which  will  allow  the  station  to  increase 
power  and  provide  first  public  television 
service  to  168,000  people  in  the  area 
surrounding  Sacramento. 

File  No.  55159  CRB  White  Ash 
Broadcasting,  Inc.,  754  P  Street,  Fresno, 
CA  93721.  Signed  By:  Ms.  Mariam 
Stepanian,  General  Manager.  Funds 
Requested:  $116,987.  Total  Project  Cost: 
$155,983.  To  extend  the  signal  of  KVPR- 
FM.  operating  on  89.3  MHz.  Fresno,  CA 
to  Bakersfield,  CA  by  establishing  a  new 
noncommercial  FM  station,  operating  on 
89.1  MHz  in  Bakersfield.  New  station 
will  have  local  program  origination  and 
serve  200,000  people  in  the  Bakersfield 
area. 

File  No.  55223  CRB  Pacifica 
Foundation.  5316  Venice  Blvd.,  Los 
Angeles,  CA  90019.  Signed  By:  Ms. 
Sharon  Maeda.  Chief  Executive  Officer. 
Funds  Requested:  $14,585.  Total  Project 
Cost:  $19,447.  To  improve  the  program 
distribution  service  of  the  Pacifica  Radio 
Archives,  Los  Angeles,  CA.  by  replacing 
obsolete  audio  equipment. 

File  No.  55242  PTN  Community 
Service  Media.  Inc..  1155  East  148th 
Street,  Compton.  CA  90220.  Signed  By: 
Mr.  Everson  Easters.  President.  Funds 
Requested:  $36,040.  Total  Project  Cost: 
$51,040.  To  plan  a  cable  access  channel 
to  serve  the  minority  audiences  of 
Compton.  CA. 


File  No.  55247  CTB  Redwood  Empire 
Public  TV,  Inc.,  7246  Humbolt  Hill  Rd., 
P.O.  13.  Eureka.  CA  99502-0013.  Signed 
By;  Mr.  Lenard  Lee.  President.  Funds 
Requested:  $353,823.  Total  Project  Cost: 
S471.765.  To  extend  the  service  of 
KEET-TV.  operating  on  channel  13. 
Eureka,  by  replacing  the  stations 
transmitter  with  a  more  powerful 
transmitter  which  will  add  10,000  people 
to  the  station  service  area. 

File  No.  55271  PRTB  Sonrise  Sr. 
Citizen  Village.  Inc.  16888  Baseline. 
Fontana,  CA  92335.  Signed  By;  Mr. 
Draymond  Crawford.  President.  Funds 
Requested;  $38,000.  Total  Project  Cost: 
S61.000.  To  examine  the  feasibility  of 
establishing  nonprofit  radio  and 
television  broadcasting  facilities  serving 
Fontana  and  other  communities  in  the 
Los  Angeles  area. 

File  No.  55305  CTB  Fresno  County 
Board  of  Educ.  733  L  Street.  Fresno.  CA 
93721.  Signed  By:  Mr.  John  Taylor.  Funds 
Requested:  $300,000.  Total  Project  Cost: 
S402.207.  To  improve  the  facilities  of 
KMTF-TV  operating  on  Channel  18, 
Fresno  CA.  by  the  purchase  of  program 
production  equipment,  including  the 
addition  of  stereo  audio  capability  and 
mobile  microwave  facilities. 

File  No.  55324  CRB  Radio  Bilingue. 
Inc..  P.O.  Box  12682.  Fresno.  CA  93721. 
Signed  By:  Mr.  Hugo  Morales.  Executive 
Director.  Funds  Requested:  S418.278. 
Total  Project  Cost;  $557,704.  To  im.prove 
public  radio  services  to  Spanish 
speaking  audiences  in  southern 
California  by  establishing  a  new  FM  in 
Bakersfield  to  operate  on  89.9  MHz. 
establishing  a  new  FM  station  in 
Colexico  operating  on  88.7  MHz, 
constructing  a  production  studio  facility 
in  Los  Angeles,  and  upgrading  the 
production  facilities  of  KSJU,  operating 
on  91.5  MHz  in  Fresno. 

File  No.  55325  CRB  KCBX,  Inc.,  4100 
Vachell  Lane,  San  Luis  Obispo,  CA 
93402.  Signed  By:  .Mr.  Frank  Lanzone, 
President  and  General  Manager.  Funds 
Requested:  $75,183.  Total  Project  Cost: 
$100,245.  To  extend  the  service  of 
KCBX-FM,  operating  on  90.1  MHz  in 
San  Luis  Obispo,  CA,  by  increasing 
power  from  4900  watts  to  5600  watts  and 
to  improve  station  service  by  replacing 
obsolete  equipment. 

File  No.  55353  CTB  Los  Angeles 
Unified  School  Dist.,  1061  West  Temple 
Street.  Los  Angeles,  CA  90012.  Signed 
By:  Mr.  Joseph  Linscomb,  Associate 
Superintendent.  Funds  Requested: 
$406,710.  Total  Project  Cost:  $616,895.  To 
improve  the  service  of  KLCS-TV, 
operating  on  Channel  58  in  Los  Angeles 
by  replacing  obsolete  transmission  and 
studio  production  facilities. 


Federal  Register  /  Vol.  50.  No.  59  /  Wednesday.  March  27,  1985  /  Notices 


12113 


File  No.  55399  CTN  Cmty  Resources 
and  Training  Center,  PO  Box  20962.  San 
Diego.  CA  92120.  Signed  By:  Mr.  Don 
Mason.  General  Manager.  Funds 
Requested:  S853.086.  Total  Project  Cost; 
Si. 137. 448.  To  establish  a  full  service 
production  studio  in  San  Diego.  CA  for 
production  of  community  and  minority 
issue  oriented  programs  for  distribution 
by  the  San  Diego  cable  company  and 
others  nationwide. 

CO  (Colorado) 

File  No.  55032  CRB  Gunnison  Metro. 
Rec.  District.  P.O.  Box  1382,  Gunnison, 
CO  81230.  Signed  By:  Mr.  Lawrence  K. 
Johnson.  Director.  Funds  Requested: 
S5.970.  Total  Project  Cost:  $7,960.  To 
extend  the  signal  of  public  radio  station 
KPR.N-FM,  operating  on  89.5,  Grande 
[ten,  CO.  to  3  translators  serving 
Gunnison  County.  City  of  Gunnison, 
Crested  Butte  and  Mt  Crested  Butte. 

File  No.  55038  CTB  University  of 
Southern  Colorado.  2200  Bonforte  Blvd., 
Pueblo.  CO  81001.  Signed  By:  Dr.  Robert 
C.  Shirley.  President.  F'unds  Requested: 
$614,667.  Total  Project  Cost:  $819,556.  To 
extend  the  signal  of  PTV  station  KTSC- 
TV,  operating  on  channel  8.  Pueblo.  CO. 
by  increasing  power  in  1  translator, 
constructing  a  new  translator,  and 
replacing  the  existing  transmitter  to 
serve  Pueblo.  Colorado  Springs.  Manitou 
Springs  and  Gardner.  CO. 

File  No.  55086  CRB  Equal  Rep.  of 
Media  Advocacy.  528  9th  St..  P.O.  Box 
879,  Alamosa.  CO  81101.  Signed  By:  Ms. 
Prisciila  de  Martinez.  President.  ERMAC 
Bd.  of  Dir.  Funds  Requested:  $47,211. 
Total  Project  Cost:  $62,948.  To  upgrade 
the  noncommercial  FM  radio  station 
KRZA-FM.  operating  on  88.7,  in 
Alamosa.  CO.  by  installing  a  satellite 
receiving  dish  to  receive  NPR 
programming. 

File  No.  55175  PRB  Producciones 
Estrella  Roja,  Inc.,  613A  S.  Union  Ave, 
P.O.  Box  5034,  Pueblo,  CO  81002.  Signed 
By:  Mr.  Jose  Ortega,  Chairperson.  Funds 
Requested:  $23,590.  Total  Project  Cost: 
$23,590.  To  plan  for  a  bilingual  radio 
station  in  Pueblo,  CO,  to  bring 
specializ<^d  radio  programs  to  the  Pueblo 
area  hispanic  population. 

File  No.  55218  CRB  Colorado  Radio 
Info.  Ser.,  Inc.,  Greeley,  CO  80639. 
Signed  By:  Mr.  Robert  Caron,  President. 
Funds  Requested:  $26,602.  Total  Project 
Cost:  $35,470.  To  extend  the  signal  of 
SCA  services  for  KU.\'C-FM  and 
Colorado  Radio  Information  Services, 
Inp..  Greeley,  CO,  by  connecting  the 
service  with  the  state  microwave  system 
to  other  FM  stations  in  CO  to  bring 
specialized  programming  to  print 
handicapped  in  CO. 

File  No.  55260  CRB  Roaring  Fork  Pub. 
Radio  Transl.,  100  South  Spring  Street, 


Aspen.  CO  81611.  Signed  By:  Mr.  Sy 
Coleman.  President.  Funds  Requested: 
$51,371.  Total  Project  Cost;  $68,495.  To 
establish  a  noncommercial  FM  radio 
station  operating  on  channel  213.  91.5. 
Aspen.  CO.  to  provide  first  local 
origination  service  to  Pitkin  County. 

File  No.  55275  CTN  National 
Technological  Univ..  601  S.  Howes  St.. 
P.O.  Box  700.  Fort  Collins.  CO  80522. 
Signed  By;  Mr.  Lionel  V.  Baldwin, 
President.  Funds  Requested;  $1,200,000. 
Total  Project  Cost;  $1,600000.  To 
establish  a  national  satellite  based 
network  through  the  National 
Technological  University  in  Fort  Collins. 
CO,  to  provide  a  system  for  continuing 
graduate  level  engineering  and  technical 
education  at  work  sites. 

File  No.  55380  CRB  Crested  Butte 
Mountain  Ed  Radio,  Box  308.  Crested 
Butte.  CO  81224.  Signed  By;  Mr.  W. 
Mitchell.  Funds  Requested;  $67,957. 
Total  Project  Cost:  $90,610.  To  establish 
a  noncommmercidl  FM  radio  station 
KBUT.  operating  on  90.3.  Crested  Butte. 
CO.  to  provide  first  local  service  to 
Crested  Butte.  Mt.  Crested  Butte.  Gothic. 
Riverbend  and  Gunnison  County  of  CO. 

File  No.  55396  CTB  Front  Range  Educ. 
Media  Corp..  6801  West  117th  Avenue. 
Broomfield.  CO  80020.  Signed  By;  Mr. 
Ted  Krichels.  General  Manager.  KBDI- 
TV.  Funds  Requested;  $294,636.  Total 
Project  Cost;  $392,848.  To  improve  the 
production  and  transmission  facilities  of 
KBDl-TV.  operating  on  channel  12, 
Broomfield,  CO.  To  replace  obsolete  and 
nonbroadcast  quality  equipment  and  to 
acquire  station  based  downlink 
capabilities  for  programming  to  the 
residents  of  the  greater  Denver.  CO,  and 
Cheyenne,  WY  area. 

CT  (Connecticut) 

File  No.  55139  CTB  Connecticut  Educ. 
Telecomm.  Corp..  24  Summit  Street, 
Hartford,  CT  06106.  Signed  By:  Mr.  Jerry 
Franklin.  Chief  Executive  Officer.  Funds 
Requested;  $143,510.  Total  Project  Cost: 
$241,800.  To  replace  three  unreliable 
teleline  units  with  a  digital  still  store  at 
Connecticut  Educational 
Telecommunications  Corp.  Request  also 
includes  state  of  the  art  character 
generator.  Equipment  requested  will 
improve  production  quality  and 
flexibility. 

File  No.  55398  CRB  Sacred  Heart 
University,  5229  Park  Avenue,  Fairfield, 
CT  06430.' Signed  By:  Mr.  Thomas  P. 
Melady,  President.  Funds  Requested; 
$266,290.  Total  Project  Cost:  $356,290.  To 
increase  power  of  public  radio  station 
WSHU-FM,  licensed  to  Sacred  Heart 
University  in  Fairfield,  to  increase 
power  from  1000  w  to  12.5  kw.  Power 
increase  will  provide  first  public  radio 
signal  to  Nassau  and  Suffolk  counties  in 


Long  Island.  NY.  The  requested  mobile 
unit  will  provide  access  to  station 

DC  (District  of  Columbia) 

File  No.  55168  CRB  The  American 
University.  4400  Massachusetts  Ave., 
N.W.,  Wa'shmgton.  DC  20016.  Signed  By: 
Ms.  Violeta  T.  Ettle,  Assistant 
Treasurer.  Funds  Requested:  $53,055. 
Total  Project  Cost;  $70,740.  To  install  a 
new  mam  antenna  and  transmission  line 
as  well  as  a  filtered  air  system  for  the 
transmitter  room  at  WAMU-FM  in 
Washington.  DC. 

File  No.  55190  CTB  Howard 
University.  2222  4th  Street,  NW. 
W'ashington,  DC  20059.  Signed  By:  Mr. 
Caspa  L.  Harris.  Jr.  Vice  President  for 
Business.  Funds  Requested;  $867,180. 
Total  Project  Cost;  Si. 46". 180.  To  replace 
WHMM-TV's  transmission  line  inner 
connectors  and  to  equip  a  broadcast 
production  studio.  WHMM-TV.  Channel 
32.  at  Howard  University  in  Washington 
serves  an  estimated  audience  of  4 
million  viewers  m  the  Washington.  DC  / 
Baltimore  area  plus  a  national  audience. 

File  No.  55193  PTN  District  of 
Columbia.  1090  Vermont  Ave..  NW, 
Suite  1007.  Washington.  DC  20005. 
Signed  By;  Mr.  Richard  .Maulsby. 
Executive  Director.  Funds  Requested; 
$116,850.  Total  Project  Cost:  $147,350  To 
plan  for  the  use  of  the  municipal 
channels  on  the  cable  system  that  will 
be  constructed  in  Washington,  DC. 
Project  will  also  do  a  technical 
assessment  of  the  design  and  equipment 
specifications  for  upgrading  the 
university's  studio  facility  to  allow  its 
use  for  access  programming. 

File  No.  55258  CRB  Greater  Wash. 
Telecom.  Asso.  Inc.  PO  Box  2626. 
Washington.  DC  20013  Signed  By;  Mr.  F. 
Kim  Hodgson.  General  .Manager  Funds 
Requested;  $163,350.  Total  Project  Cost; 
$217,825.  To  improve  noncommercial 
radio  station  WETA-FM.  90,9  .MHz,  in 
Washington.  DC.  Project  will  replace 
obsolete  and  worn  out  equipment  and 
upgrade  facilities  to  current  industry 
standards.  WETA-FM  produces 
programs  for  both  local  and  national 
distribution. 

File  No.  55417  CRB  Pacifica 
Foundation.  Inc..  700  H  Street.  NW, 
Washington.  DC  20001-3~94.  Signed  By: 
Ms.  Sharon  Maeda.  Chief  Executive 
Officer.  Funds  Requested;  $46,284.  Total 
Project  Cost;  S76.284  To  improve 
WPFW-FM.  89,3  MHz  in  Washington, 
DC  by  acquiring  necessary  basic 
equipment  to  allow  it  to  provide 
adequate  production,  control  and  editing 
studios  Station  provides  programming 
that  is  disseminated  locally  as  well  as 
nationally. 
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DE  (Delaware) 

File  No.  55209  CTB  Delaware  Citizens 
Committee.  Inc.,  Route  1  RossMansion, 
P.O.  Box  864,  Seaford,  DE  19973.  Signed 
By:  Mr.  |.  Farlow.  President  &  General 
Manager.  Funds  Requested:  $254,565. 
Total  Project  Cost:  $339,420.  To  improve 
quality  and  flexibility  of  production 
capability  of  WDPB-TV  serving  the 
citizens  of  Seaford,  DE. 

FL  (Florida) 

File  No.  55042  CTB  University  of 
Florida,  219  Grinter  Hall.  Gainesville.  FL 
32611.  Signed  By:  Ms.  Katharina  Phillips, 
Grants  Devel.  Coordinator.  Funds 
Requested:  $220,214.  Total  Project  Cost: 
$293,619.  To  replace  studio  transmitter 
link  and  film  chain  at  WUFT-TV. 
channel  5,  in  Gainesville.  Current 
equipment  is  beyond  repair  and  parts 
are  not  available.  Station  serves  600,000 
residents  of  north  central  Florida. 

File  No.  55044  CTN  WJCT.  Inc.,  100 
Festival  Park  Avenue,  lacksonville.  FL 
32202.  Signed  By:  Mr.  Fred  Rebman, 
President.  Funds  Requested:  $270,731. 
Total  Project  Cost:  $360,975.  To  establish 
an  IITS  system  at  WJCT-TV'  in 
lacksonville.  FL  to  provide  instructional 
programs  to  the  Duval  County,  FL, 
Public  Schools,  area  colleges  and 
universities,  and  others  desiring 
professional  training  or  community 
information  services. 

File  No.  55077  CRB  WJCT,  Inc.,  100 
Festival  Park  Avenue,  Jacksonville.  FL 
32202.  Signed  By:  Mr.  Fred  Rtbman, 
President.  Funds  Requested:  5113,703. 
Total  Project  Cost:  $151,605.  To  upgrade 
the  transmission  and  programming 
capabilities  of  station  W|CT-FM,  89.9  in 
Jacksonville,  FL.  by  replacing  obsolete 
apparatus  needed  to  deliver 
programming  to  residents  of  FL. 

File  No.  55116  CTB  Community 
Communications.  Inc.,  11510  East 
Colonial  Drive,  Orlando,  FL  32817-4699. 
Signed  By:  Mr.  Stephen  M.  Steck, 
President.  Funds  Requested:  3215.850. 
Total  Project  Cost:  $287,800.  To  replace 
obsolete  and  worn  out  broadcasting  and 
production  equipment  at  WMFE-TV, 
channel  24,  in  Orlando.  Station  serves 
an  estimated  1,775,000  residents  in  a  six 
county  area  of  central  FL. 

File  No.  55130  CRB  University  of 
South  Florida,  4202  Fowler  Ave'.,  SVC 
116.  Tampa,  FL  33620.  Signed  By:  Mr 
Frank  Lucarelli.  Dir.  Div.  of  Spons. 
Research.  Funds  Requested:  5269,288. 
Total  Project  Cost:  $359,050.  To  improve 
the  production  and  transmission 
facilities  of  WUSF-FM,  operating  on 
89,7  .MHz  in  Tampa,  FL  by  constructing 
mobile  production  facilities  and 
installing  additional  facilities  for  the 
radio  reading  service  for  the  blind. 


File  No.  55278  CRB  The  School  Bd.  of 
Dade  Cty.  FL  172  NE  15th  Street,  Miami, 
FL  33132.  Signed  By:  Dr.  Leonard  Britton, 
Superintendent  of  Schools.  Funds 
Requested:  $30,000.  Total  Project  Cost; 
$40,000.  To  acquire  580  SCA  receivers 
for  use  by  the  print  handicapped  in  the 
Miami  area.  Receivers  will  be  utilized 
with  the  radio  reading  service  offered  by 
WLRN-FM. 

File  No.  55297  CTB  Florida 
Educational  TV,  Inc..  1120  S.W.  19th 
Street.  Boca  Raton,  FL  33432.  Signed  By: 
Dr.  R  William  Henkel.  President.  Funds 
Requested:  $1,800,456.  Total  Project 
Cost:  $2,390,456.  To  establish  a 
noncommercial  TV  station,  operating  on 
channel  21,  in  Ft.  Pierce.  FL,  to  provide 
first  local  service  to  residents  of  Martin, 
St.  Lucie,  Okeechobee,  Indian  Rivar.  and 
southern  Brevard  Counties  of  FL, 

File  No.  55326  CTB  Community  TV 
Found,  of  So.  FL,  14901  NW  20th 
Avenue,  Miami.  FL  33181.  Signed  By:  Mr. 
Stephen  L.  Rogers,  Senior  V.P.  and  Gen. 
Mgr.  Funds  Requested:  $492,090.  Total 
Project  Cost:  $656,121.  To  acquire 
broadcast  equipment  to  allow  for  the 
use  of  the  secondary  audio  program 
(SAP)  channel  of  WPBT-TV,  channel  2, 
in  Miami.  SAP  equipment  will  allow  for 
the  simultaneous  broadcast  of  the  same 
program  in  a  second  language.  WPBT- 
TV  will  thus  be  able  to  serve  both  their 
Spanish  and  English  speaking 
audiences. 

File  No.  55345  PTB  Florida 
Educational  Television,  1120  SW  19th 
Street.  Boca  Raton,  FL  33432.  Signed  By: 
Dr.  R.  William  Henkel,  President.  Funds 
Requested:  $125,000.  Total  Project  Cost: 
$165,000.  To  plan  for  noncommercial  TV 
stations  at  Islamorada.  Key  West  and 
NJarathon.  FL,  to  provide  first  local 
service  to  the  Florida  Keys. 

File  No.  55350  CRB  The  University  of 
Florida.  219  Grinter  Hall,  Gainesville,  FL 
32611.  Signed  By:  Ms.  Nancy  Wilkinson, 
Grants  Coordinator.  Funds  Requested: 
525.605.  Total  Project  Cost:  $34,140.  To 
improve  WUFT-FM.  891  MHz  in 
Gainesville  by  acquiring  a  remote 
program  unit  (RPU)  package  and  a  two- 
way  mobile  communications  system. 
Station  serves  an  estimated  763.150 
people  in  north  central  Florida. 

File  No.  55362  CTB  Florida  State 
University.  2565  Pottsdamer  Street, 
Tallahassee.  FL  32304.  Signed  By:  Mr. 
Robert  M.  Johnson,  Dean  of  Graduate 
Studies.  Funds  Requested:  $630,487. 
Total  Project  Cost:  $840,650,  To 
construct  a  PTV  station  on  channel  22  in 
Panama  City.  Channel  22  is  presently 
being  operated  as  a  TV  translator  of 
WFSU-TV.  Upgrading  of  the  station  will 
allow  WFSU-TV  to  greatly  expand  its 
coverage  area  and  will  provide 
improved  coverage  to  those  presently 


receiving  a  signal  and  an  extension  of 
service  to  those  currently  without  PTV. 

File  No.  55366  CRB  Gulf  Coast 
Community  College,  5230  West  Highway 
98,  Panama  City,  FL  32401.  Signed  By: 
Mr.  Lawrence  Tyree,  President.  Funds 
Requested:  $63,525.  Total  Project  Cost: 
Sfl4,700.  To  acquire  a  new  tower  to  allow 
WKGC-FM.  90.7  MHz,  to  continue  to 
broadcast  in  Panama  City.  Proposal  also 
seeks  a  transmitter  conversion  kit  and  a 
satellite  receiver.  Station  is  the  only  full- 
time  public  station  serving  an  eight 
county  area  of  western  Florida. 

GA  (Georgia) 

File  No.  55161  CRB  Georgia  Public 
Radio,  Inc..  409  East  Liberty  St., 
Savannah,  GA  31401.  Signed  By:  Mr. 
Lawrence  A.  Roberts,  General  Manager, 
Funds  Requested:  $29,379.  Total  Project 
Cost:  $39,173.  To  establish  a  SCA  radio 
reading  service  that  will  use  the 
facilities  of  WSVU-FM  in  Savannah. 
Facility  will  provide  service  to  print 
handicapped  citizens  in  Savannah  area. 

File  No.  55188  CRB  Georgia  Public 
Telecom.m.  Comm.,  1540  Stewart  Ave., 
SW.  Atlanta,  GA  30310.  Signed  By:  Mr. 
Richard  E.  Ottinger,  Executive  Director. 
Funds  Requested:  $252,840.  Total  Project 
Cost:  $421,400.  To  construct  two  new 
noncommercial  radio  stations  to  provide 
first  service  to  Tifton  and  Athens.  The 
Tifton  station  will  operate  on  91.1  MHz. 
The  Athens  station  will  operate  on  91.7 
MHz.  The  stations  will  provide  a  first 
public  radio  service  to  247.431  citizens. 
Both  stations  will  be  a  part  of  the 
Georgia  Public  Radio  Network. 

CQ  (Guam) 

File  No.  55075  PTB  Sky  Channel  of  the 
Pacific,  Inc..  251  Martyr  Street,  Suite  105, 
Agana,  GQ  96910.  Signed  By:  Ms. 
Glenda  Estrellado,  Chairman  & 
President.  Funds  Requested:  $257,200. 
Total  Project  Cost:  $257,200.  To  plan  to 
serve  the  telecommunciations  needs  of 
the  residents  of  the  Commonwealth  of 
the  Northern  Marianas  Islands  and  the 
Trust  Territories  of  the  Pacific  Islands 
via  satellite  and  other 
telecommunications  delivery  systems 
from  Guam. 

File  No.  55123  CTB  Guam  Ed. 
Telecomm.  Corp..  Sesame  St.,  P.O.  Box 
21449,  G.M.F.,  GQ  96921.  Signed  By:  K. 
K.  Woo,  General  Manager.  Funds 
Requested:  $180,105.  Total  Project  Cost: 
$240,140.  To  improve  the  facilities  of 
KGTF-TV  operating  on  channel  12, 
serving  the  island  of  Guam  by  replacing 
obsolete  production  equipment. 

m  (Hawaii) 

File  No.  55178  CRB  Hawaii  Public 
Radio,  1335  Lower  Campus  Drive, 
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Honolulu,  HI  96822.  Signed  By:  Mr. 
Clarence  Eblen,  Executive  Vice 
President.  Funds  Requested:  S247,837. 
Total  Project  Cost;  5330,450.  To  establish 
a  second  public  radio  station  operated 
by  Hawaii  Public  Radio  on  89.3  MHz 
serving  the  residents  of  Honolulu,  and 
Oahu  Island,  Hawaii.  The  proposed 
station  will  provide  news,  public  affairs 
and  jazz  programming  and  will  be 
operated  in  conjunction  with  KHPR-FM, 
which  will  provide  a  classical/arts 
program  service. 

File  No.  55206  CTN  University  of 
Hawaii,  310  Kaahumanu  Avenue, 
Kahului,  HI  96732.  Signed  By:  Dr.  Moheb 
(ihaii.  Director.  Funds  Requested; 
S429,250,  Total  Project  cost:  5572,334.  To 
extend  the  telecommunications  services 
of  Maui  Community  College,  located  in 
Kahului,  to  Hana  and  to  the  residents  of 
the  islands  of  Lanai  and  Molokai  by 
establishing  a  two-way  interactive 
microwave  system  for  the  distribution  of 
instructional  and  public  service 
information  programming. 

File  No.  55404  CTN  Hawaii  Pub. 
Broadcasting  Auth.,  2350  Dole  Street, 
Honolulu,  HI  96822.  Singed  By;  Mr. 
James  Young.  Executive  Director.  Funds 
Requested:  82,959,294.  Total  Project 
Cost:  $3,945,726.  To  establish  a  4 
channel  ITFS  system  to  provide 
educational  television  services 
throughout  the  state  of  Hawaii. 

I  A  (Iowa) 

File  No.  55059  CTN  Iowa  Central 
Community  College,  330  Avenue  M.  Fort 
Dodge,  lA  50501.  Signed  By:  Mr.  Harvey 
Martin,  Superintendent.  Funds 
Requested:  $2,789,270.  Total  Project 
Cost:  $3,719,027.  To  activate  a 
microwave  interconnected  instructional 
television  fixed  service  to  link  together  a 
variety  of  educational  centers  for 
purposes  of  providing  instructional 
prograrr.jr.ir.g  services  to  the  Iowa 
communities  of  Eagle  Grove,  Fort  Dodge. 
Cowrie,  Humboldt,  Jefferson, 
Pocahontas.  Rockwell  City,  Sac  City, 
Storm  Lake  and  Webster  City. 

File  No.  55090  CTN  Eastern  Iowa  City. 
College  Dist..  2804  Eastern  Ave., 
Davenport,  lA  52803.  Signed  By:  Mr 
Michael  E.  Crawford  Chancellor.  Funds 
Requested:  $403,481.  Total  Project  Cost: 
$576,401.  To  activate  an  interconnected 
instructional  television  fixed  service 
network  on  channels  WHR^78, 
Muscatine,  lA;  WHR-510,  Clinton,  lA; 
WHR^79,  Bettendorf,  lA,  to  provide 
service  to  the  communities  bordering  the 
Mississippi  River  in  east  Iowa. 

File  No.  55145  CRB  University  of 
Northern  Iowa,  23rd  &  College  Streets, 
Cedar  Falls.  lA  50614.  Signed  By:  Mr. 
Edward  M.  Ebert.  Grants  and  Contracts 
Admin..  Funds  Requested:  $193,127. 


Total  Project  Cost:  $261,502.  To  expand 
the  noncommercial  radio  service  of 
KUNI-FM,  90.9  MHz.  Cedar  Fall,  lA.  by 
establishing  a  repeater  station  on 
channel  218,  Mason  City,  lA,  and 
interconnected  with  its  parent  station  by 
microwave  in  order  to  bring  to  the 
Mason  City  area  state  provided 
telecommunications  services. 

File  No.  55270  CRB  Iowa  Public 
Broadcasting  Board,  2801  Bell  Ave..  Des 
Moines.  lA  50321.  Signed  By:  Mr.  Larry 
G.  Patten.  Executive  Director.  Funds 
Requested:  $273,750.  Total  Project  Cost: 
8365.000.  To  improve  the  origination 
facilities  of  noncommercial  television 
station  KDIN-TV.  channel  11.  Des 
Moines.  lA.  by  replacing  worn  and 
obsolete  video  tape  recorders  and 
companion  editing  equipment  to  provide 
needed  programming  to  Des  Moines  and 
the  other  communities  served  by  the 
Iowa  PTV  Network. 

ID  (Idaho) 

File  No.  55102  CTB  Board  of  Regents 
Univ.  of  ID.  1910  University  Drive,  Boise, 
ID  83725.  Signed  By:  Mr.  Fred  Marino. 
Station  Manager.  Funds  Requested: 
$170,790.  Total  Project  Cost:  $227,720.  To 
improve  the  production  and  distribution 
capabilities  of  noncommercial  TV 
station  KAID-TV,  channel  4,  Boise,  ID, 
by  replacing  obsolete  video  tape 
recorders  with  state  of  the  art 
equipment. 

File  No.  55172  CRB  Idaho  Migrant 
Council,  Inc..  715  S.  Capitol  Blvd..  Suite 
405,  Boise,  ID  83707.  Signed  By:  Mr. 
Humberto  Fuentes,  Executive  Director. 
Funds  Requested:  $122,622.  Total  Project 
Cost;  $189,422.  To  establish  a 
noncommercial  FM  radio  station,  KIMC- 
FM,  operating  on  90.1  MHz,  Boise,  ID.  to 
provide  programming  to  the  Hispanic 
population  in  the  Boise  area. 

IL  (Illinois) 

File  No.  55024  CTB  Central 
Educational  Network.  4300  W.  Peterson 
Ave..  Rm  250.  Chicago.  IL  60646.  Signed 
By;  Mr.  James  A.  Fellows.  Executive 
Director.  Funds  Requested;  $792,000. 
Total  Project  Cost:  $1,320,000.  To 
improve  the  audio  capability  of  64 
Public  Television  Stations  by  adding 
multi-channel  broadcast  sound 
equipment;  the  proposed  group 
procurement  of  essential  dissemination 
apparatus  by  the  Central  Education 
Network  will  enable  improved  TV  sound 
reception  in  the  communities  served  by 
the  participating  stations  in  21  states 
and  the  U.S.  Virgin  Islands. 

File  No.  55140  CTN  Bradley 
University,  1501  W.  Bradley  Ave., 
Peoria.  IL  61625.  Signed  Byi  Dr.  John  C. 
Hitt.  Vice  Pres.  Academic  Affairs.  Funds 
Requested:  $128,797.  Total  Project  Cost; 


$183,995.  To  improve  the  instructional 
television  fixed  service  facilities  of 
noncommercial  television  stations  KTZ- 
30.  channels  C-1  &  C-2,  Peoria.  IL  and 
KVO-30.  channel  E-1.  Metamora,  IL.  by 
replacing  worn  and  obsolete 
dissemination,  origination  and 
interconnection  equipment  in  order  to 
maintain  educational  service  to  the 
counties  of  Peoria.  Tazewell.  Woodford. 
Stark.  Marshall.  McLean  and  Fulton. 

File  No.  55155  CRB  Bradley 
University.  1501  W.  Bradlev.  Peoria.  IL 
61625.  Signed  By:  Dr.  John  C.  Hitt, 
Provost  &  VP  for  Academic  Aff..  Funds 
Requested:  $44,087.  Total  Project  Cost: 
$62,981.  To  extend  and  improve  the 
public  radio  and  sub-earner  services  of 
public  radio  station  WCBL'-P'M.  89.9 
KHz,  Peoria.  IL  by  replacir.g  worn  and 
obsolete  origination  apparatus  and 
acquiring  sub-carrier  radio  receivers  to 
increase  the  number  of  listeners  to  the 
station's  print  handicapped  information 
service. 

File  No.  55163  CTB  Western  Illinois 
University,  Memorial  Hall.  900  West 
Adams.  Macomb.  IL  61455  Signed  By: 
Dr.  Leslie  F  Malpass.  President.  Funds 
Requested;  $218,163.  Total  Project  Cost; 
S311.662,  To  improve  the  origination  and 
satellite  reception  facilities  of  public 
television  station  WIUM-TV,  channel  22. 
Macomb.  IL  by  replacing  obsolete  and 
worn  production  equipment  and 
acquiring  network  satellite  down-link 
capability  to  offer  a  broader  range  of 
locally  originated  programs  as  well  as 
those  from  distant  sources  to  serve  the 
rural  communities  m  the  Macomb.  IL 
area. 

File  No.  55254  CTB  Illinois  Valley  Pub. 
T/C  Corp,  1501  W  Bradley  Avenue. 
Peoria.  IL  61625.  Signed  By;  Mr.  Philip 
Weinberg.  President.  Funds  Requested; 
$253,668.  Total  Project  Cost;  $362,383.  To 
improve  and  upgrade  the  origination 
capacity  of  public  television  station 
WTVP.  Channel  47.  Peoria,  Illinois  with 
production  and  studio  equipment  to 
enable  additional  programming  of  a 
local  nature  to  expand  the  current 
broadcast  day  service  to  include  the 
comprehensive  daytime  and  weekend 
services. 

File  .\o.  55280  CRB  Prame  Air,  Inc.. 
113  N.  Market,  Champaign.  IL  61820. 
Signed  By:  Mr.  Bill  Thomas,  Station 
Coordinator.  Funds  Requested  851,114. 
Total  Project  Cost:  S68.151  To  replace 
worn  and  obsolete  dissemination  and 
origination  facilities  at  public  radio 
station  WEFT-FM,  90.1  MHz, 
Champaign,  Illinois  by  extending 
transmission  equipment  and  provide 
studio  apparatus  in  order  to  continue 
local  programming  to  the  Champaign 
and  Urbana  metropolitan  areas. 
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File  No.  55300  CRB  University  of 
Illinois,  354  Administration  Building, 
Urbana.  IL  61801.  Signed  By:  Ms.  Linda 
S.  Wilson,  Secretary  Campus  Research 
Brd.  Funds  Requested:  $12,202.  Total 
Project  Cost:  $16,350.  To  improve  the 
reliat))iity  of  dissemination  apparatus  of 
noncommercial  radio  station  WILL-FM. 
90.9  MHz.  Urbana,  Illinois  by  installing  a 
multi-channel  studio  to  transmitter 
microwave  system  to  assure 
uninterrupted  programming  services  to 
Michigan,  Illinois  and  Indiana 
communities  in  the  station's  coverage 
area. 

File  No.  55301  CRB  Chitagoland  Radio 
Info.  Ser.,  425  N.  Michigan  Ave.,  Suite 
1146,  Chicago,  IL  60611.  Signed  By:  Mrs. 
Kathryn  B.  Schmitt,  General  manager. 
Funds  Requested:  $55,319.  Total  Project 
Cost:  $73,759.  To  improve  the  sub-carrier 
production  facilities  and  provide 
additional  receivers  to  extend  the  radio 
reading  service  carried  on  public  radio 
station  VVBEZ-FM.  91.5  MHz.  Chicago, 
Illinois. 

File  No.  55315  CRBLakcside 
Co.Timunications.  Inc..  1907  East  78th 
Street,  Chicago.  IL  60649.  Signed  By:  Mr. 
Bernard  Williams,  Station  Manager. 
Funds  Requested:  S75.0OO.  Total  Project 
Cost:  $100,146.  To  improve  the  facilities 
of  public  radio  station  WSSD-FM,  88.1 
MHz  Chicago.  IL.  by  providing 
replacement  facilities  for  distribution 
and  increasing  the  capacity  for  local 
studio  production  as  well  as  enabling 
the  station  to  acquire  distant  signals  via 
satellite  in  order  to  meet  the  need  of 
special  population  group  in  the  Chicago 
metropolitan  area. 

File  No.  55340  CRN  Southern  Illinois 
Media  Service.  P.O.  Box  1056. 
Carbondale.  IL  62903-1036.  Signed  By: 
Mr.  Richard  Parrish,  Executive  Director. 
Funds  Requested:  $2,925.  Total  Project 
Cost:  $3,900.  To  provide  expansion  of 
radio  reading  service  broadcast  as  a 
subcarrier  service  on  noncommercial 
radio  station  WSiU-FM.  91.9  MHz, 
Carbondale,  IL,  by  providing  receivers 
to  meet  the  needs  of  the  handicapped  in 
the  southern  Illinois  com.aiunities  in  the 
Carbondale  area. 

File  No.  55.368  CTB  Bd  of  Trustees, 
South.  IL  Univ..  Carbondale.  IL  62901, 
Signed  By:  Mr.  John  Guyon.  V.P., 
Academic  Affairs  and  Res.  Funds 
Requested:  $108,977.  Total  Project  Cost: 
$182,236.  To  replace  worn  and  obsolete 
oriRination  facilities  of  public  television 
station  WISU-TV,  Channel  8, 
Carbondale,  Illinois  in  order  to  maintain 
local  originated  programming  to  the 
communities  in  southern  Illinois  and 
southeastern  Missouri. 

File  No.  55414  CTB  Brd.  of  Trustees, 
Univ.  of  IL,  354  Administration  Building, 
Urbana,  IL  61801.  Signed  By:  Ms.  Linda 


Wilson,  Secretary  Campus  Research. 
Funds  Requested:  $68,475.  Total  Project 
Cost:  $91,300.  To  improve  the  audio  and 
capability  of  noncommercial  television 
station,  WILI^TV,  channel  12,  Urbana, 
IL.  by  providing  equipment  to  enable 
multichannel  audio  service  to  the 
Champaign.  Urbana.  Decatur,  and 
Springfield  areas  of  IL 

/.V  (Indiana) 

File  No.  55054  CTB  MI  Public  Brdcstg. 
Corp.,  100  Center  Street.  Mishavvaka,  IN 
46544.  Signed  By:  Mr.  Don  Checots, 
Executive  Director.  Funds  Requested: 
$160,176.  Total  Project  Cost:  $213,570,  To 
improve  the  dissemination  and 
origination  facilities  of  noncommercial 
television  station  WMT-TV,  Channel 
34,  South  Ben-Elkhart,  Indiana  by 
replacing  worn  and  obsolete  transmitter 
control,  production  control  equipment 
and  to  add  remote  field  capabilities  to 
provide  programming  to  the 
communities  in  the  South  Bend-Elkhart 
area. 

File  No.  55080  CTB  Fort  Wayne  Public 
Television,  227  E.  Washington  Blvd., 
Fort  Wayne,  IN  46802.  Signed  By:  Mr.  D. 
Dean  Hall,  Treasurer.  Funds  Requested: 
$236,745.  Total  Project  Cost:  $302,200.  To 
complete  the  signal  extension  and  local 
origination  project  for  public  television 
repealer  station,  channel  39  UHF,  Fort 
Wayne,  Indiana  by  providing 
transmission,  studio  interconnection  and 
dissemination  monitoring  equipment; 
further  to  modify  existing  satellite 
interconnection  equipment  to  include 
up-link  capabilities  to  enable  improved 
telecommunications  services  to  the  Fort 
Wayne.  IN.  area  and  the  state's  TV 
network. 

File  No.  55106  CTB  Metro. 
Indianapolis  TV  Asso,  Inc.,  1401  N. 
Meridian  Street.  Indianapolis,  IN  46202, 
Signed  By:  Mr.  Frank  Meek.  Exec  VP/ 
General  Manager.  Funds  Requested: 
$540,659.  Total  Project  Cost:  $721,145,  To 
improve  the  origination  and 
dissemination  facilities  of 
noncommercial  television  station  WFYI- 
TV,  Channel  20,  Indianapolis.  Indiana 
by  replacing  worn  studio  production  and 
control  equipment  and  dissemination 
monitoring  and  multi-channel  audio 
apparatus  to  provide  programs  to  meet 
the  communities  in  the  metropolitan 
Indianapolis  area. 

File  No.  55170  CTB  WIPB-TV  Ball 
State  University,  620  W.  Minnetrista 
Blvd.,  Muncie,  IN  47303.  Signed  By:  Mr. 
Thomas  Kinghorn.  V.P..  Bus.  Affairs  and 
Treasurer.  Funds  Requested:  $189,000. 
1  otal  Project  Cost:  $252,000.  To  replace 
worn  and  obsolete  broadcast  facilities 
and  origination  equipment  for 
noncommercial  television  station  WIPB- 
TV,  channel  49.  Muncie,  IN,  in  order  to 


maintain  locally  originated  program 
services  to  the  communities  in  east 
central  IN, 

File  No.  55230  CTB  Trustees  of 
Indiana  University,  Bryan  Hall  215E, 
I.U.,  Bloomington,  IN  47405.  Signed  By: 
Mr,  William  Farquhar.  Director, 
Contracts  Admin.  Funds  Requested: 
$244,606.  Total  Project  Cost:  $326,142.  To 
improve  the  programming  capabilities  of 
noncommercial  television  station  WTIU. 
channel  30.  Bloomington.  IN.  by 
replacing  worn  and  obsolete  switching 
and  video  recording  equipment 
necessary  to  deliver  programming  to  the 
communities  in  the  Bloomington  area 
and  to  the  state's  TV  network. 

File  No.  55234  CRB  Board  of  Trustees 
Vincennes  U.,  1002  North  1st  Street, 
Vincennes,  IN  47591.  Signed  By:  Dr. 
Phillip  M.  Summers,  Piesidenf.  Funds 
Requested:  $51,409.  Total  Project  Cost: 
$68,545.  To  improve  the  facilities  of 
public  radio  station  WVUB-FM,  91.1 
MHz,  Vincennes,  IN,  by  replacing  worn 
and  obsolete  production  and  control 
apparatus  and  remote  location 
interconnection  equipment  to  continue 
furnishing  public  telecommunication 
services  locally  originated  to  the 
communities  in  the  Vincennes 
metropolitan  area. 

File  No.  55334  CTB  SW  Indiana  Pub. 
Brdcstg.,  Inc.,  9201  Petersburg  Road. 
Evansville,  IN  47711.  Signed  By:  Mr. 
David  L.  Dial,  Act.  President  and  Gen. 
Manager.  Funds  Requested:  $420,075. 
Total  Project  Cost:  $560, ICX).  To  improve 
the  dissemination  and  origination 
capabilities  of  nonconjmercial  television 
station  WNIN-TV,  channel  9, 
Evansville,  IN,  by  replacing  worn  and 
obsolete  transmission  line  and 
production  equipment  needed  to  deliver 
programming  to  the  City  of  Evansville 
and  the  surrounding  communities. 

File  No.  55385  CTB  Bd  of  Trustees, 
Vincennes  Univ.,  1002  N.  1st  Street, 
Vincennes,  IN  47591.  Signed  By:  Dr. 
Phillip  Summers,  President.  Funds 
Requested:  $337,500.  Total  Proiect  Cost: 
5450,000.  To  replace  worn  and  obsolete 
production  equipment  for 
noncommercial  television  station 
WVUT-TV,  channel  22,  Vincennes,  IN, 
to  provide  origination  of  local  programs 
to  meet  the  telecommunication  needs  of 
the  communities  in  the  Vincennes  area. 

KS  (Kansas) 

File  No.  55065  CTB  Kansas  Public  T/C 
Service,  Inc.,  320  West  21st  St..  P.O.  Box 
288.  Wichita.  KS  67201.  Signed  By:  Zoel 
Parenteau,  President  &  General 
Manager.  Funds  Requested:  $268,415. 
Total  Project  Cost:  $357,887.  To  replace 
worn  out  and  obsolete  camera  and 
lighting  equipment  at  PTV  station  KPTS. 
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operating  on  channel  8,  from  Wichita. 
KS. 

File  No.  ,5,-,l79  CRB  Kd.nza  Society, 
Inc.,  One  Broadc;isl  Plaza.  PO  Box  57, 
Pierceviile,  KS  67368.  Signed  By:  Mr. 
Quentin  Hope,  Executive  Director. 
Funds  Requested:  $21,579.  Total  Project 
Cost:  $28,772.  To  extend  the  signal  of 
noncommercial  radio  station  KA.\'Z-FM, 
operating  on  91  1  MHz,  Pierceviile,  KS, 
by  constructing  translators  in  St.  Francis 
and  Sharon  Springs,  KS.  This  will  bring 
a  first  public  radio  signal  to 
approximately  5,000  residents  of 
northwest  Kansas. 

File  No.  55238  CTB  Smoky  Hills  Public 
TV.  P.O.  Box  9,  61h  &  Elm  Streets, 
Bunker  Hill.  KS  67626.  Signed  By:  Mr. 
Kenneth  F.  Gardner.  Vice  President  & 
General  Mngr.  Funds  Requested: 
$504,800.  Total  Project  Cost:  $794,800.  To 
equip  a  mobile  TV  production  unit  for 
noncommercial  TV  station  KOOD-TV, 
operating  on  channel  9,  Bunker  Hill,  KS. 
The  mobile  unit  will  permit  KOOD  to 
address  a  wider  range  of  community 
events  and  issues  in  the  station's  vast 
coverage  area  in  north  central  and 
western  Kansas. 

File  No.  55311  CTB  Colby  Community 
College,  1255  South  Range.  Colbv.  KS 
67701.  Signed  By:  Dr.  James  H. 
Tangeman,  President.  Funds  Requested: 
$52,000.  Total  Project  Cost  569,370.  To 
construct  a  noncommercial  TV 
production  studio  the  programming  from 
which  will  be  transmitted  on  a 
dedicated  community  access  channel  of 
the  cable  TV  system  serving  the 
municipalities  of  Colby  and  Oakley,  KS. 
The  studio  will  be  located  on  the 
campus  of  Colby  Community  College.  It 
will  provide  the  first  public  TV  service 
with  local  orisination  to  over  8,000 
residents  of  Thomas  and  Logan  Counties 
in  northwest  Kansas. 

KY  (KcntmJ,\l 

File  No.  55195  CTB  Fifteen 
Telecommunications,  Inc.,  4309  Bishop 
Lane,  Louisville,  KY  40218.  Signed  By: 
Mr.  John-Robert  Cart:n,  Gen.  Mgr.  & 
Chief  Exec.  Off.  Funds  Requested: 
$499,374.  Total  Project  Cost:  $665,832.  To 
replace  obsolete  and  worn  out 
broadcast  equipment  at  VVKPC-1 V. 
channel  15,  Louisville.  Station  provides 
service  to  an  estimated  1,237,400 
residents  of  greater  Louisville  and 
southern  IN.  Project  seeks  cameras, 
recorders,  switcher  and  microwave 
facilities. 

File  No.  55290  PTD  Kentucky 
Authority  for  Educ.  TV,  GOO  Cooper 
Drive.  Lexington.  KY  40502.  Signed  By: 
Ms.  Sandra  Welch,  Deputy  Executive 
Director.  Funds  Requested  $54,102. 
Total  Project  Cost:  $146,797.  To  plan  for 
the  implementation  of  a  second 


broadcast  channel  to  be  used 
exclusively  for  the  inschool,  higher 
education  and  adult  and  continuing 
professional  educational  needs  of  the 
residents  of  the  state  of  Kentucky.  State 
PTV  Network  serves  3.660.777  residents 
of  the  state. 

File  No.  55291  CTB  Kentucky 
Authority  for  Ed.  TV,  600  Cooper  Drive, 
Lexington,  KY  40502.  Signed  By:  Ms. 
Sandra  Welch.  Deputy  Elxecutive 
Director.  Funds  Requested:  $291,070. 
Total  Project  Cost:  $447,800.  To  acquire 
5  new  one  inch  video  tape  recorders 
which  will  replace  obsolete  and  wornout 
two  inch  machines.  Equipment  will  be 
used  to  meet  the  needs  of  the  State  PTV 
Network  and  will  benefit  3,660.777 
residents  of  the  state. 

A,4  (Lousiana) 

File  No.  55157  CRB  LSU  at  Shreveport, 
5815  Youree  Drive,  Shreveport,  LA 
71115.  Signed  By:  Mr.  E.  Grady  Bogue, 
Chancellor  LSU-Shreveport.  Funds 
Requested:  $293,659.  Total  Project  Cost: 
$391,546.  To  activate  a  new 
noncommercial  FM  station  on  88.3  MHz 
in  Alexandria.  Station  will  repeat 
KDAQ-FM  in  Shreveport  initially,  but 
will  have  technical  capacity  to  originate 
programming.  Station  will  provide  first 
public  radio  service  to  estimated  614.329 
residents. 

File  No.  55335  PRB  Southeastern 
Louisiana  Univ.,  Tennessee  and 
Sycamore  Streets.  Hammond.  LA  70402. 
Signed  By:  Dr  J.  Larry  Grain.  President. 
Funds  Requested:  $46..50G.  Total  Project 
Cost:  $42,500.  To  plan  for  the 
establishment  of  a  new  public  radio 
station  to  serve  St.  Helena,  St. 
Tammany,  Washington  and  Tangipahoa 
Parishes.  Proposed  station  would  serve 
an  estimated  294,837  residents  of  which 
an  estimated  101.034  would  be  first 
service. 

File  No.  55348  CTN  Northeast 
Louisiana  University,  Brown  Hall  127, 
Montoe,  LA  71209.  Signed  By:  Dr. 
Dwight  Vines,  President.  Funds 
Requested:  $102,199.  Total  Project  Cost: 
$136,266.  To  establish  a  cable  access 
center  which  will  permit  the  first  local 
origination  of  programming  in  northeast 
Louisiana.  Facility  would  serve  an 
estimated  87,500  residents. 

File  No.  55383  CTB  Greater  New 
Oilcans  Ed.  TV  Found.  916  .Navarre 
Ave.,  Box  24026,  New  Orleans.  L.A 
70124.  Signed  By:  Mr.  Vincent  Saele, 
Pres.  and  Chief  Exec.  Of  icer.  Funds 
Requested:  $445,275.  Total  Project  Cost: 
$593,700.  To  replace  worn  out  studio 
cameras  and  film  cha'.n  at  station 
WYES-TV  Channel  12,  in  New  Orleans. 
Station  serves  1.200,000  residents  of  the 
greater  New  Orleans  area. 


MA  (Massachusetts) 

File  No.  55107  CRB  Tnjs'ees  of  Boston 
University,  630  Commonwealth  Ave., 
Boston.  M.A  02215,  Signed  By:  Mr. 
Kenneth  G.  Condon,  Vice  Pres  Financial 
Affairs.  Funds  Requested:  $306,143. 
Total  Project  Cost;  $408,191   To  rebu.ld 
and  relocate  transmitter  of  WBUR-FM 
serving  the  Boston  area.  The  project  will 
extend  signal  and  improve  stations 
signal  within  current  coverage  area. 

File  No.  55267  CTB  WGBH^ 
Educational  Foundation.  44  Hampden 
Street,  Springfield.  M.A  01103,  Sisned  By: 
Mr.  Leonard  A,  \V;].son,  Chairm.f-n.  Bd. 
of  Tribunes.  Funds  Requested  $213,854. 
Total  Project  Cost:  $3:9.200  To  replace 
obsolete  and  worn  out  video  tape 
equipment  of  noncommercial  television 
station,  WGBY-TV',  channel  57, 
Springfield,  MA,  in  order  to  provide 
acceptable  video  signal  to  the 
community  and  to  red'ire  station 
maintenance  costs 

File  No,  55352  CRB  Univers.ty  of 
Massachusetts,  Harbor  Campus.  Boston, 
MA  0212."^.  Signed  By:  Mr.  Cari  S,  Finn. 
Director,  Grant  Administration,  Funds 
Requested  $77,127  Total  Project  Cost: 
S120.082,  To  inr.'-ease  power  frum  200 
watts  to  1  KW.  construct  a  new  antenna 
system,  increase  tower  height,  and 
install  two  translators  to  improve  and 
extend  signal  of  VM'.MB-FM  serving 
Boston,  MA. 

MD  (Maryland) 

File  No.  5.S239  CRB  University  of 
Maryland,  E  Shore.  Williams  Adm.in. 
Bldg.,  Princess  Ann.  MD  21853,  Signed 
by:Dr,  William  Hi,'ch.',  Chancellor. 
Funds  Requested:  S130.3O5.  Tcta!  Pixiject 
Cost:  $173,741.  To  activate  a  new 
noncommercial  FM  radio  station 
operating  on  91.3  MHz  m  Princess  Anne. 
The  proposed  Ftolion  will  provide  a  first 
public  radio  signal  to  an  estimated 
90,000  residents  of  Somerset,  Wicomico 
and  Worcester  Counties 

File  No.  55245  CTB  Maryland  Public 
Television,  11-67  Bonita  Avenue, 
Owings  Mills,  MD  21117.  Signed  By:  Mr. 
Stephen  Kimatian,  Executive  Director. 
Funds  Requested:  $182,518.  To'al  Project 
Cost:  $365,037.  To  expand  the  .state  TV 
network's  programming  capabiii'y  to 
include  li\'e  transmission  of  local  events 
occurring  with.n  one  microwave  hop  of 
the  network's  four  major  transmission 
towers  in  Baltimore  County,  Salisbury, 
Annapolis  and  Hagerstown.  Slate  public 
TV  nelwo,"k  benefits  an  estimated  3..") 
million  residents. 

File  No  55246  CTB  Maryland  Public 
Television,  11767  Bonita  Avenue, 
Owings  Mills  MD  21117.  Signed  By:  Mr. 
Stephen  H.  Kim.atiaii,  Executive 
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Director.  Funds  Requested:  $61,287. 
Total  Project  Cost:  $122,575.  To  improve 
the  transmission  capabilities  of  WCPB- 
TV,  Channel  28,  in  Salisbury,  by 
acquiring  necessary  spare  dissemination 
equipment  for  the  transmitter.  Facility  is 
a  part  of  the  state  public  TV  network 
and  serves  an  estimated  75,000  residents 
of  the  Eastern  Shore  of  Maryland. 

File  No.  55401  CTN  Chesapeake 
College,  Intersection  RT  50/RT  213,  Wye 
Mills,  MD  21679-0001.  Signed  By:  Dr. 
Robert  C.  Schleiger,  President.  Funds 
Requested:  $229,485.  Total  Project  Cost; 
$305,980.  To  activate  a  new  ITFS  system 
to  serve  a  five-county  area  on  the 
Eastern  Shore  of  Mar>'land.  Facility  will 
be  located  in  Wye  Mills  and  will 
provide  an  instructional  service  as  well 
as  a  means  of  local  origination. 

File  No.  55413  CRB  Salisbury  State 
College  Found.,  Camden  Avenue, 
Salisbury.  MD  21801.  Signed  By:  Mr. 
Thomas  Beilarance,  President.  Funds 
Requested:  $37,606.  Total  Project  Cost: 
$316,809.  To  establish  a  new 
noncommercial  FM  station  on  89.5  MHz, 
in  Salisbury.  Station  would  provide  first 
signal  to  278,763  people  on  the  Eastern 
Shore  of  Maryland  and  part  of 
Delaware.  Transmitter  would  be  located 
in  Seaford,  Delaware. 

ME  (Maine) 

File  No.  55070  CTB  University  of 
Maine,  Alumni  Hall.  Orono.  ME  04468. 
Signed  By:  Mr.  William  Sullivan, 
Treasurer.  Funds  Requested:  $461,000. 
Total  Project  Cost:  $614,986.  To  improve 
production  capability  of  WMEA-TV 
located  in  Biddeford,  ME  and  serving 
the  southern  part  of  the  state.  Equipment 
will  allow  replacement  of  unreliable 
industrial  quality  production  equipment 
with  state  of  the  art  equipment. 

File  No.  55071  CTB  University  of 
Maine.  Alumni  Hall.  Orono,  ME  04469. 
Signed  By:  Mr.  William  Sullivan, 
Treasurer.  Funds  Requested:  $446,000. 
Total  Project  Cost:  $595,935.  To  improve 
production  capability  of  MPB.\  serving 
the  entire  state,  by  replacing  obsolete 
switcher,  VTR's  and  other  production 
equipment. 

File  No.  55110  CTB  Colby-Bates- 
Bowdoin  Ed.  Corp.,  1450  Lisbon  Street, 
Lewiston,  ME  04240.  Signed  By:  Mr. 
Roland  A.  Desjardins,  V.  Pres.  &  Dir.  of 
Engineering.  Funds  Requested:  $233,913. 
Total  Project  Cost:  $311,885.  To  improve 
WCCB-TV,  serving  parts  of  Maine,  by 
replacing  master  control  switching 
system.  Activation  of  TV  translators  in 
Bethany  and  Skowhegan,  ME.  will 
extend  signal  of  WCCB  to  unserved 
areas.  Project  also  requests  funds  to 
replace  existing  TV  translator  at 
Harrison.  ME. 


MI  (Michigan) 

File  No.  55112  CTN  of  Saline,  100  N 
Harris  St..  P.O.  Box  155,  Saline  MI  48176. 
Signed  By;  Mr.  Donald  E.  Shellon. 
Mayor.  Funds  Requested;  $325,350.  Total 
Project  Cost;  $433,800.  To  establish  an 
interconnection  network  and  an  access 
production  studio  to  provide 
nonbroadcast  civic  and  educational 
programs  via  cable  franchises  dedicated 
public  service  channels  in  the 
communities  of  Saline.  Dexter,  Chelsea, 
Manchester,  Clinton,  Milan  and  Dundee 
in  southeastern  Michigan;  The  system  is 
governed  by  a  cooperative  municipal 
agreement  administered  by  the  city  of 
Saline. 

File  No.  55191  CTN  Detroit 
Educational  TV  Found.,  7441  Second 
Blvd,  Detroit,  MI  48202.  Signed  By:  Mr. 
Robert  F.  Larson.  President  &  General 
Manager.  Funds  Requested;  $320,475. 
Total  Project  Cost:  $437,300.  To  expand 
the  instructional  television  fixed  service 
dissemination  capabilities  of  public 
television  station  WTVS,  channel  56, 
Detroit.  Michigan  by  providing  four 
additional  ITFS  transmission  facilities 
and  orgination  equipment  to  enable 
educational  programs  to  be  received  by 
metropolitan  Detroit  area  communities. 

File  No.  55252  CTN  Detroit 
Educational  TV  Found.,  7441  Second 
Blvd,  Detroit,  Ml  48202.  Sig.ned  By:  Mr. 
Robert  F.  Larson,  President  &  General 
Manager.  Funds  Requested:  $640,425. 
Total  Project  Cost:  $853,900.  To  improve 
the  origination  facilities  of 
noncommerical  television  station 
WTVS,  channel  56,  Detroit,  MI,  by 
acquiring  studio  production  equipment 
to  provide  programming  services  to 
communities  in  the  Detroit  metropolitian 
area. 

File  No.  55302  CRB  Board  of  Trustees, 
MSU.  84  Wilson  Road,  East  Lansing,  MI 
48824-1212.  Signed  By:  Mr.  Howard  G. 
Grider,  Director,  Contract  &  Grants. 
Funds  Requested:  $121,617.  Total  Project 
Cost:  $162,156.  To  improve  the  signal  * 
capability  of  noncommercial  radio 
stations  WKAR-FM,  90.5  MHz  and 
WKAR-AM,  870,  both  East  Lansing,  MI, 
by  replacing  selected  worn  and  obsolete 
dissemination  facilities  in  both.stations 
to  provide  improved  signal  quality  in 
East  Lansing  and  network  affiliated 
communities. 

File  No.  55304  CTB  University  of 
Michigan  at  Flint,  1321  E.  Court  Street, 
Flint,  MI  48503.  Signed  By:  Mr.  J.  F. 
Brinkerhoff,  Vice  President.  Funds 
Requested:  $345,675.  Total  Project  Cost: 
$460,900.  To  improve  the  origination 
capacity  of  noncommercial  television 
station  WFUM,  channel  28,  Flint,  MI,  by 
providmg  studio  production  equipment 
to  make  possible  more  responsive  local 


programming  to  meet  the  needs  of  the 
City  of  Flint  and  neighboring 
communities. 

File  No.  55391  CTB  Delta  College, 
University  Center.  MI  48710.  Signed  By: 
D.  Carlyon,  President.  Funds  Requested: 
$671,510.  Total  Project  Cost;  $959,300.  To 
improve  the  studio  and  production 
control  facilities  of  noncommerical 
television  station  WUCM-TV,  channel 
19,  University  Center,  MI,  by  providing 
replacement  and  expansion  of 
origination  equipment  to  better  serve  the 
communities  in  the  tri  city  (Saginaw, 
Midland,  and  Bay  City)  area  of  east 
central  Michigan. 

File  No.  55412  CTB  Delta  College. 
Delta  Road,  University  Center,  MI  48710. 
Signed  By:  Mr.  D.).  Carlyon,  President. 
Funds  Requested:  $356,250.  Total  Project 
Cost:  $475,000.  To  extend  the 
noncommercial  television  signal  of 
station  WUCM-TV  channel  19, 
University  Center,  MI.  by  activating  a 
repeater  television  station  on  channel 
35,  Bad  Axe,  Mi,  to  provide  PTV 
programs  to  the  communities  in  the 
"Thumb"  area  of  MI. 

MN  (Minnesota) 

File  No.  55067  PTB  Duluth-Superior 
Area.  Ed.  TV  Corp,  1202  E.  University 
Circle,  Duluth,  MN  55811.  Signed  By:"Mr. 
George  Jauss,  General  Manager,  WDSE 
Pres.,  Funds  Requested:  $50,000.  Total 
Project  Cost:  $67,000.  To  plan  for  the 
replacement  of  the  worn  and  obsolete 
Minnesota  public  television  station's 
microwave  interconnection  network  and 
to  extend  it  to  bring  telecommunications 
service  to  unserved  portions  of  the  state. 
The  planning  activity  will  be  directed  by 
noncommercial  television  station 
WDSE-TV,  Duluth.  MN,  in  conjunction 
with  the  professional  staffs  of  the 
stations  in  St.  Paul,  Austin,  Appleton 
and  Bemidji. 

File  No.  55076  PTB  Northern  MN 
Public  TV.  Inc..  14th  St.  &  Birchmont 
Drive,  Bemidji,  MIM  56601.  Signed  By; 
Mr.  Paul  Stankavich,  General  Manager. 
Funds  Requested:  $20,000.  Total  Project 
Cost:  $29,744.  To  plan  for  a  repeating 
transmission  facility  of  noncommercial 
television  station  KAWE-TV,  Channel  9, 
Bemidji,  Minnesota  to  provide  first 
service  public  broadcasting 
programming  to  the  unserved 
communities  of  Brainerd,  Wadena,  and 
Little  Falls. 

File  No.  55111  CTN  New  Horizon 
Tele-Network,  201  South  Columbia, 
Morris,  MN  56267.  Signed  By:  Mr.  Fred 
M.  Switzer.  Fiscal  Agent.  Funds 
Requested:  $540,000.  Total  Project  Cost: 
$720,000.  To  establish  an  ITFS  system 
with  local  origination  and 
interconnection  for  the  school  districts 


Federal  Register  /  Vol.  50,  No.  59  /  Wednesday,  March  27.  1985  /  Notices 


12119 


of  Chokio-Alberta,  Hancock.  Herman, 
Morris,  Starbuck  and  Wheaton;  the 
system  designed  to  serve  the  school's 
New  Horizon  Tele-network  consortium 
will  be  licensed  to  and  operated  by 
Pioneer  Public  TV,  KWCM,  channel  10, 
Appleton.  MN. 

File  No.  55181  CRB  Mankato  State 
University.  Ellis  Ave.  &  Stadium  Road, 
Mankato,  MN  56001.  Signed  By:  Dr. 
Margaret  R.  Preska,  President,  MSU. 
Funds  Requested:  Sl2,110.  Total  Project 
Cost:  $16,155.  To  improve  the  origination 
facilities  of  public  radio  station,  KMSU- 
FM.  89.7  MHz,  Mankato.  MN  by 
acquiring  field  remote  recording 
equipment  and  needed  test  equipment  to 
assure  station  capability  to  meet  remote 
programming  needs  to  serve 
communities  in  southern  Minnesota  and 
northern  Iowa. 

File  No.  55202  PTB  State  Brd.  of  Voc- 
Tech  Education,  550  Cedar  Street.  St. 
Paul,  MN  55101,  Signed  By:  Mr.  Joseph 
Graba,  Director.  Funds  Requested: 
$95,375.  Total  Project  Cost:  $117,000.  To 
plan  for  public  telecommunications 
services  to  meet  Minnesota's  Vocational 
and  Technical  Education  need  by 
relating  state,  regional,  local  and 
commercial  broadcast  television  and 
nonbroadcast  initiatives  to  unserved 
communities  in  rural  and  isolated  areas, 
especially  in  central  and  northern 
Minnesota. 

File  No.  55298  CRTN  No.  Cen. 
Minnesota  Telenetwork.  Northome,  MN 
56661.  Signed  By:  Mr.  Ronald  J.  Schuster. 
Supt.  School  District  "363.  Funds 
Requested:  $6,612,140.  Total  Project 
Cost:  $8,816,187.  To  establish  a  fiber 
optics  interconnected 
telecommunications  network  to  serve 
the  Minnesota  school  districts  in 
International  Falls.  Little-Big  Falls, 
Northomeindus,  Kelliher,  and  the  Nett 
Lake  Indian  Reservation.  The  system 
also  includes  origination  facilities  at 
school  within  each  of  the  participating 
districts. 

File  No.  55346  CRB  Minnesota  Public 
Radio,  Inc..  45  East  Eighth  Street,  St. 
Paul,  MN  55101.  Signed  By:  Mr.  Thomas 
J.  Kigin.  Vice  President.  Funds 
Requested:  $176,135.  Total  Project  Cost: 
$234.8.59.  To  expand  the  AM 
noncommercial  radio  service  of  KS).N- 
AM.  1330  KHz,  Minneapolis,  MN.  by 
activating  a  companion  service  to  KSjR- 
FM,  90.1  MHz,  Collegeville,  MN.  on 
channel  88.9  MHz,  Collegeville,  MN.  The 
new  station  will  feature  local  program 
services  as  well  as  repeater 
programming  from  KSJN'-AM  to  meet 
the  needs  of  communities  in  the 
Collegeville-St.  Cloud  areas. 

File  No.  55361  CTB  Twin  Cities  Public 
TV,  Inc.,  1640  Como  Avenue,  St.  Paul, 
MN  55108.  Signed  By:  Mr.  James  E. 


Carufel,  Senior  Vice  President.  Funds 
Requested:  $811,088.  Total  Project  Cost: 
$1,081,344.  To  expand  the  service  area  of 
noncommercial  television  station, 
KTCT-TV,  Channel  17,  St.  Paul, 
Minnesota  by  replacing  worn  and 
obsolete  dissemination  facilities  with 
equipment  capable  of  expanded  power 
to  serve  an  additional  14  counties  in 
Minnesota  and  Wisconsin  contiguous  to 
the  twin  city  area  of  Mmneapolis-St. 
Paul,  Minnesota. 

File  No.  55392  CTN  MN  Tele-Media 
Southwest  St.  Univ,  Highway  23,  Box 
547,  Marshall,  MN  56258.  Signed  By:  Dr. 
John  Bowden.  Tele-Media  NTIA  Proj. 
Dir.  Funds  Requested:  $317,275.  Total 
Project  Cost:  $428,750.  To  extend  the 
public  telecommunications  services  of 
its  instructional  television  fixed  service 
network  to  provide  first  service  to  rural 
communities  in  southcentral  and  west 
M.N.  By  establishing  ITFS  dissemination 
locations  at  Jeffers  and  Butterfield  and 
microwave  interconnection  facilities  at 
Okabena.  MN. 

File  No.  55423  PTN  City  of 
Minneapolis,  301M  City  Hall, 
Minneapolis,  M.N  55415.  Signed  By:  Mr. 
Lyall  Schwarzkof,  City  Coordinator. 
Funds  Requested:  SlO.OOO.  Total  Project 
Cost:  $187,200.  To  plan  for 
telecommunications  facilities 
interconnecting  and  establishing 
broadcast  and  nonbroadcast  services 
for  the  city  of  Minneapolis,  Minnesota  in 
order  to  meet  the  complex  of 
educational  and  cultural  demands 
necessary  to  provide  economic  and 
social  well-being  in  the  community. 

MO  (Missouri) 

File  No.  55033  CTB  Ozark  Pub. 
Telecomm.,  Inc..  MPO  Box  21.  1101  N, 
Summit  St.,  Springfield,  MO  65801. 
Signed  By:  Ms.  Hattie  Brown.  Chairman 
of  the  Board.  Funds  Requested:  $98,640. 
Total  Project  Cost:  $131,520.  To  improve 
the  origination  and  programming 
facilities  of  television  station  KOZK-TV, 
channel  21.  Springfield.  MO.  by 
replacing  obsolete  and  worn  studio 
equipment  to  assure  continued  local 
programs  to  the  rural  communities  in 
southwest  Missouri  and  northwest 
Arkansas. 

File  No.  55034  CTB  Public  Television 
19.  Inc.,  125  East  31st  Street,  Kansas 
City,  MO  64108  Signed  By:  Mr.  Robert  F. 
Fuzy.  President.  Funds  Requested: 
$769,104.  Total  Project  Cost:  $1,025,472. 
To  improve  the  dissemination  facilities 
of  public  television  station  KCPT, 
channel  19.  Kansas  City,  MO,  by 
replacing  worn  and  obsolete 
transmission  equipment  to  assure 
continued  telecommunications  services 
to  the  metropolitan  area  of  Kansas  City, 
MO  and  adjacent  Kansas  communities. 


File  No.  55083  CTB  St.  Louis  Board  of 
Education,  1517  S.  Theresa  Ave.,  St. 
Louis,  MO  63104.  Signed  By:  Mr  Michael 
A.  Hoedel,  Station  .Manager.  Funds 
Requested:  $213, "50.  Total  Project  Cost: 
S285.000.  To  extend  and  improve  the 
dissemination  and  origination  facilities 
of  public  radio  station  KSLH.  91  5  FM. 
St.  Louis,  MO,  by  rpplacing  obsolete  and 
worn  transmission  equipment  of  a  low 
power  and  acquiring  production 
apparatus  to  improve  educational  radio 
services  to  the  communities  in  the 
metropolitan  St,  Lojis.  MO  aiea. 

File  No.  55122  PTB  Pub.  Tele. 
Interconnection  .^u!h..  301  West  High 
St.,  Room  660.  Jefferson  Citv,  MO  65102. 
Signed  By:  Mr.  William  G  Skelly, 
Chairman.  Funds  Requested:  $50,000. 
Total  Project  Cost:  $60,000.  To  plan  for 
the  extension  of  the  Missouri  Public 
Television  ser\ice  and  improve  and 
maintain  the  current  system  of 
television  translators  and  their 
interconnection  network  state-wide.  The 
planning  activity  will  serve  existing 
Public  relevision  stations  and 
concentrate  on  unserved  communities 
and  will  be  conducted  by  the  newly 
created  Public  Telecommunications 
Interconnection  Authoritv,  Jefferson 
City,  MO. 

File  No.  55153  CTB  Ozark  Public 
Telecomm..  Inc..  MPO  21.  1101  North 
Summit  St..  Springfield,  MO  65802. 
Signed  By;  Miss  Hattie  Brown. 
Chairman  of  the  Board.  Funds 
Requested.  $351,663,  Total  Project  Cost: 
$468,884.  To  extend  the  public  television 
signal  of  station  KOZK-TV,  channel  21. 
Springfield.  .MO  by  constructing  a 
repeater  station  on  channel  26.  Joplin, 
MO  in  order  to  provide  programming 
services  to  communities  in  the  Joplin 
metropolitan  area. 

File  No.  55166  CRB  New  Wave 
Corporation,  915  E.  Broadway. 
Columbia,  MO  65201.  SignedBy:  Mr. 
Barry  Brenesal,  General  Manager.  Funds 
Requested:  $47,312.  Total  Project  Cost: 
$63,083.  To  improve  the  signal  quality 
and  production  studio  capabilities  of 
noncommercial  radio  station  KOP.\-FM, 
89,5  MHz.  Columbia,  .MO.  by  replacing 
worn  and  obsolete  transm.ission 
apparatus  and  studio  facilities  to  better 
serve  the  needs  of  Columbia.  MO  and 
the  surrounding  counties  of  Boone, 
Howard,  Cole.  Calloway,  Monfeau, 
Cooper.  Randolph  .Monroe  and  Audrain. 

File  .No.  55185  CTB  St,  Louis  Reg. 
Educ.  Pub.  TV.  6996  Milibrook  Blvd..  St. 
Louis,  MO  63130,  Signed  by:  Mr.  Michael 
Hardgrove.  President  &  General 
Manager.  Funds  Requested:  S198.006. 
Total  Project  Cost:  3264,009.  To  improve 
the  production  and  transmission 
facilities  of  public  television  station 
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KETC,  channel  9,  St.  Louis,  MO,  by 
replacing  worn  and  obsolete  apparatus 
needed  to  ser\e  the  communities  in  St. 
Louis  City,  the  MO  counties  of  St.  Louis, 
St.  Charles.  Franklin  and  Jefferson.  This 
project  will  also  sen  e  the  counties  of  St. 
Clair,  Clinton  nnd  Monroe  in  IL 

File  No.  55306  CRB  KCMW-FM, 
College  and  Cl.^rk  Streets.  Warrensburg. 
MO  64093.  Signed  By:  Mr.  [ames  M. 
Horner,  President  Funds  Requested: 
572,900.  Total  Project  Cost:  $97,245.  To 
improve  facihties  of  noncommercial 
radio  station  KCMW-FM.  90.9  MHz, 
Warrensbu.-g,  MO,  bv  replacing  worn 
and  obsolete  transmission  equipment 
and  acquiring  studio  production  and 
satellite  rejjulation  facilities  to  provide  a 
more  suitable  sigr.al  and  maintain 
programming  capability  for  the 
communities  in  the  Warrensburg,  MO 
area. 

MS  (Mississippi) 

File  No.  55031  PRB  Miss.  Valley  State 
University,  Highway  82  W  &  Sunflower 
Road,  Itta  Bena.  MS  38941.  Signed  By: 
Mr.  Joe  L.  Boyer,  Pre.'iident.  Funds 
Requested:  827,219.  Total  Project  Cost: 
$32,022.  To  plan  for  a  new 
noncommercial  FM  radio  station  in  Itta 
Bena.  Station  will  provide  first  local 
orgination  for  23,000  people  in  Leflore 
County. 

File  No.  55287  CRB  Alcorn  State 
University.  106  Ind  istrial  Technology, 
Lorman,  .MS  390'«.  Signed  By:  Mr. 
Walter  Washington.  President.  Funds 
Requested:  $137,790.  Total  Project  Cost: 
$185,053.  To  activate  a  new 
noncommercial  FM  station  on  91.7  MHz 
m  Lorman.  Station  would  provide  first 
local  origin.Ttion  for  25,000  residents  in 
Clairbome  and  Jefferson  Counties. 

MT  (Montana) 

File  No.  55052  CRB  KGLT-FM. 
Montana  Stale  University.  Bozeman,  MT 
59717.  Signed  By:  .Mr.  Lawrence  T.  Kain, 
Grants  Administrator.  Funds  Requested: 
SlO.717.  Total  Project  Cost:  $18,603  To 
improve  the  production  facilities  of 
KGLT-FM  operating  on  91.9.  Bozeman. 
MT.  by  installing  new  production 
equipment  to  enhance  new  programming 
locally. 

File" No.  5,-^084  CTB  East  Butte  TV 
Club.  Inc..  P.O  Box  649.  Westland  Bldg.. 
Chester,  MT  59522  Signed  By:  Mr.  Vem 
R.  Pimley,  President.  Funds  Requested: 
$21,300.  Total  Project  Cost:  $28,400.  To 
upgrade  the  transmission  capabilities  of 
translator  of  East  Butte  TV  Club,  Inc., 
channel  78.  Chester,  MT  and  to  provide 
local  program  production  facilities  for 
Liberty.  Toole,  and  Hill  counties,  MT, 

File  No.  55214  CTB  Salish  Kootenai 
College.  Inc  ,  Highway  93.  P.O.  Box  117. 
Pablo.  MT  59855.  Signed  By:  Dr  Joseph 


F.  McDonald,  President.  Funds 
Requested:  $199,062.  Total  Project  Cost: 
$265,417.  To  establish  a  noncommercial 
low-power  TV  station  operating  on 
channel  54.  Ronan,  MT.  to  provide  the 
first  local  service  to  the  Central 
Flathead  Reservation  of  MT. 

File  No.  5,5220  PTB  Fort  Peck 
Communitv  College,  Box  575  Hgwy.  2 
East.  Poplar.  MT  59255.  Signed  By:  Mr. 
James  Shanley,  President.  Funds 
Requested:  $31,770.  Total  Project  Cost: 
$39,770.  To  plan  for  a  local  origination 
public  television  station  representing  a 
first  public  broadcast  service  to  the  Fort 
Peck  Assiniboine  Sioux  Reservation  of 
northeast  MT. 

File  No.  55224  CTB  Townsend  TV 
District,  P.O,  Box  469.  515  Broadway, 
Townsend,  MT  59664.  Signed  By:  Mr, 
Raymond  Doggctt,  Chairman  of  the 
Board.  Funds  Requested:  $106,155.  Total 
Project  Cost:  $141,540.  to  establish  a  low 
power  noncommercial  TV  station. 
Townsend.  MT.  to  provide  First  public 
broadcast  service  to  the  Townsend.  MT. 
area. 

File  No.  55229  CTN  Stillwater  Public 
TV,  Inc..  Box  665.  135  W^est  4th  Avenue. 
N.,  Columbus.  MT  59019.  Signed  By:  Mr. 
Jon  Brown,  President.  Funds  Requested: 
$48,300.  Total  Project  Cost:  $64,400.  To 
establish  a  cable  access  noncommercial 
channel  to  provide  first  public  broadcast 
signal  to  the  city  of  Columbus,  MT. 

File  No.  55299  CTB  Montana  State 
University,  172  Visual  Communications 
Bldg..  Bozeman,  MT  59717.  Signed  By: 
Mr.  John  Jutila.  Vice  President  for 
Research.  Funds  Requested:  $172,000. 
Total  Project  Cost:  $229,693.  To  improve 
the  production  and  transmission 
facilities  of  KUS.M-TV  operating  on 
channel  9.  Bozeman,  the  first  and  only 
Public  Broadcast  station  in  MT,  to 
increase  their  ability  to  provide  local 
service  to  Bozeman,  MT,  and  cable 
service  to  the  resident  of  MT. 

File  No.  55318  PTB  Miles  Community 
College.  2715  Dickinson.  Miles  City.  MT 
59301.  Signed  By:  Mr.  Judson  Flower. 
President.  Funds  Requested:  $93,962. 
Total  Project  Cost:  $114,321.  To  plan  for 
a  local  origination  public  broadcast 
facility  to  provide  a  first  public  signal 
into  the  unserved  area  of  southeastern 
MT. 

File  No.  55358  CRB  University  of 
Montana.  304  A  Journalism  Building. 
Missoula.  MT  59812.  Signed  By:  Mr. 
Raymond  Murray.  Associate  Vice 
President.  Funds  Requested:  $65,250. 
Total  Project  Cost:  $87,000.  To  upgrade 
the  transmission  capabilities  of 
noncommercial  FM  station  KUFM-FM. 
operating  on  89.1  MHz,  Missoula,  MT. 
by  replacing  obsolete  monaural 
transmitting  facilities  with  state  of  the 


art  equipment  to  deliver  programming  to 
w  estern  MT. 

File  No.  55365  CRB  Eastern  Montana 
College,  1500  North  30th  Street,  Billings, 
MT  59101.  Signed  By:  Mr.  Bruce 
Carpenter,  President.  Funds  Requested: 
$98,591.  Total  Project  Cost:  $131.4,55.  To 
extend  the  signal  of  public  radio  station 
KEMC-FM.  operating  on  91.7  KHz. 
Billings,  MT.  by  moving  the  present 
transmitter  site  and  increasing 
transmitter  power  to  expand  the  signal 
coverage  for  150.000  new  listeners  in  17 
counties  of  eastern  MT. 

File  No.  55402  CTB  Terry  Television 
District.  202  Launder  Ave..  P.O.  Box  215, 
Terry,  MT  59349.  Signed  By:  Mr.  Dale 
Hubber.  County  Attorney.  Funds 
Requested:  $54,675.  Total  Project  Cost: 
$72,900.  To  establish  a  noncommercial 
low  power  TV  station.  Terry.  MT.  to 
provide  first  public  broadcast  TV  signal 
to  a  rural  area  of  MT. 

File  No.  55406  CTB  Browning  Public 
Schools,  129  1st  Ave..  P.O.  Box  610, 
Browning.  MT  59417.  Signed  By:  Mr. 
Thomas  Thompson.  Superintendent  of 
Schools.  Funds  Requested:  $175,035. 
Total  Project  Cost:  $233,380.  To  establish 
two  noncommercial  low  power  TV 
stations  operating  in  Browning  and 
Heart,  MT  to  provide  first  local  service 
to  the  reservation  areas  of  Browning, 
Heart,  Butte  and  Glacier,  MT. 

NC  (North  Carolina) 

File  No.  55081  CTB  Charlotte- 
Mecklenburg  Brdcst.Ath,  42  Coliseum 
Drive.  Charlotte.  NC  28205.  Signed  By: 
Dr.  William  A.  Mcintosh.  Chairman. 
Funds  Requested:  $541,558.  Total  Project 
Cost:  $722,078.  To  improve  WTVI-TV. 
channel  42.  in  Charlotte  by  replacing 
obsolete  and  worn  out  equipment.  In 
addition,  proposes  to  establish  an  ITFS 
facility  to  provide  instructional  services 
to  area.  ITFS  system  will  be  affiliated 
with  the  new  PBS  .National  Narrowcast 
Network. 

File  No.  55092  CRB  Isothermal 
Community  College.  Hwy.  74  By-Pass. 
P.O.  Box  804.  Spindale.  NC  28160  Signed 
By:  Dr.  Ben  E.  Fountain.  Jr.  President. 
Funds  Requested;  $204,002.  Totiil  Project 
Cost:  $272,003.  To  activate  a  new- 
noncommercial  F'M  radio  station  on  88.7 
MHz  in  Spindale.  Station  would  serve 
570.808  residents  of  southwestern  North 
Carolina  and  Tennessee.  Facility  would 
provide  first  public  radio  service  to  an 
estimated  134.179  residents  of  the  area. 

File  No.  55169  CTB  University  of 
North  Carolina.  910  Raleigh  Rd".  P.O. 
Box  3508,  Chapel  Hill.  .NC  27515-3508. 
Signed  by:  Mr  John  W.  Dunlop.  Director. 
Funds  Requested:  $1,358,222.  Toiul 
Project  Cost:  $2,263,704.  To  relocate  and 
improve  WUNJ-TV.  channel  39.  in 
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Wilmington.  Project  would  replace  aging 
and  obsolete  basic  transmission  and 
related  equipment.  Station  serves  an 
estimated  536,573  residents. 
Modifications  will  improve  existing 
service  and  provide  first  TV  signal  to 
unserved  areas. 

File  No.  55354  CRB  Western  NC  Public 
Radio,  Inc.,  1  University  Heights. 
Asheville,  NC  28804.  Signed  By:  Mr. 
Jerrold  Brooks,  President.  Funds 
Requested:  S252.0OO.  Total  Project  Cost: 
8336,000.  To  expand  and  improve 
noncommercial  FM  station  WCQS-FM. 
88.1  MHz.  in  Asheville.  Proposal  would 
add  163,194  residents  to  service  area, 
53,975  who  would  be  receiving  a  first 
public  radio  signal.  Additionally,  three 
FM  translators  would  extend  signals  to 
areas  that  would  not  otherwise  receive 
WCQS-FM  due  to  mountainous  terrain. 

ND  (North  Dakota) 

File  No.  55026  CRB  Dakota  Radio 
Information  Service.  Liberty  Memorial 
Building,  Bismarck,  ND  58505.  Signed  By: 
Ms.  Sally  Oremland,  Vice  President. 
Funds  requested:  $9,375.  Total  Project 
Cost:  $12,500.  To  expand  the  radio 
reading  services  provided  by  the  Dakota 
Radio  Information  Service  (DRIS)  to  the 
blind  and  physically  handicapped. 
Project  will  purchase  70  SCA  receivers 
as  well  as  equipment  to  carry  the 
present  DRIS  signal  in  Bismarck,  ND  to 
an  area  of  about  75  sq.  miles  around 
Minot.  ND.  encompassing  much  of  the 
Ft.  Berthold  Indian  Reservation.  The 
service  will  use  the  dissemination 
facilities  of  Prairie  Public  Broadcasting, 
Inc. 

File  No.  55095  PRB  University  of  North 
Dakota.  Box  8116  Centennial  Drive. 
Grand  Forks.  ND  58202.  Signed  By:  Mr. 
Lyle  W.  Beiswenger,  Vice  President  for 
Finance.  Funds  Requested:  $14,315. 
Total  Project  Cost:  $14,315.  To  conduct 
the  planning  necessary  to  extend  via 
translati.rs  tiie  signal  of  noncommercial 
radio  station  KFJM-FM,  Grand  Forks. 
ND.  to  approximately  36.800  residents  of 
northeast  ND  and  northwest  MN.  These 
areas  presently  receive  no  public  radio 
signal.  KFJM-FM  operates  on  89.3  MHz 
from  the  University  of  North  Dakota. 

File  No.  55266  CRB  Prairie  Public 
Broadcasting.  Inc.  207  N  5th  Street,  P.O. 
Box  3240.  Fargo.  ND  58108.  Signed  By: 
Mr.  Dennis  L.  Falk.  President.  Funds" 
Requested:  $78,219.  Total  Project  Cost: 
$111,742.  To  activate  an  FM  satellite 
repeater  station  operating  on  89.5  MHz 
in  Williston.  ND.  The  new  station  will 
retransmit  the  signal  of  public  radio 
station  KCND-FM.  in  Bismarck.  ND.  and 
will  bring  the  first  noncommercial  radio 
signal  to  over  27.000  residents  of  north- 
west North  Dakota.  The  two  stations 


will  be  connected  by  a  microwave 
system. 

NE  (Nebraska) 

File  No.  55148  CTN  University  of 
Nebraska.  1800  N  33rd  St..  P.O.  Box 
83111,  Lincoln,  NE  68501.  Signed  By:  Mr. 
Earl  J.  Freise.  Asst,  Vice  Chancellor  for 
Res  Funds  Requested:  $297,312.  Total 
Project  Cost:  $396,416.  To  purchase 
transmission,  studio  production  and 
microwave  equipment  to  enable  the 
University  of  Nebraska.  Lincoln,  to 
activate  an  ITFS  system  for  the  delivery 
of  graduate  and  undergraduate  credit 
courses  and  continuing  education 
seminars  to  employees  at  their  place  of 
work  in  Lincoln  and  Omaha. 

File  No.  55149  CTB  .NE  Educational 
Telecomm.  Comm.,  1800  N.  33rd  St  ,  P.O. 
Box  83111,  Lincoln.  NE  68501.  Signed  By: 
Mr.  lack  G.  McBride,  Sec.  &  General 
Manager.  Funds  Requested:  $749,152. 
Total  Project  Cost.  $998,870.  To  replace 
the  transmitter  of  public  TV  station 
KMNE.  operating  on  channel  7  in 
Bassett.  Nebraska.  Project  will  also 
replace  obsolete  studio  equipment  at  the 
NETC  production  center.  Lincoln.  NE. 
which  provides  production  facilities  for 
the  entire  Nebraska  ETV  Network. 

File  No.  55367  CRB  Union  College. 
3800  South  48th  Street.  Lincoln,  NE 
68506.  Signed  By:  Mr.  Greg  Hodgson. 
General  Manager.  Funds  Requested: 
$37,237.  Total  Project  Cost:  $49,650.  To 
improve  the  program  production  of 
noncommercial  radio  station  KUCV-FM, 
operating  on  90.9  MHz.  Lincoln.  NE.  by 
replacing  worn  out  and  obsolete  audio 
recording  equipment. 

NH  (New  Hampshire) 

File  No.  55104  CTB  University  of  New 
Hampshire.  P.O.  Box  1100.  Pettee  Brook 
Lane.  Durham.  NH  03824.  Signed  By:  Mr. 
Lennard  Fisk,  V.  Pres.  Research  and 
Finance.  Funds  Requested:  $371,250. 
Tofd!  Project  Cost:  $49!?  000.  To  improve 
the  production  capability  of  New 
Hampshire  Public  TV,  serving  the  entire 
state,  by  replacing  obsolete  and 
unreliable  studio  equipment  which  is 
essential  to  their  broadcast  capabilities. 

Ay  (New  Jersey) 

File  No.  55160  CRB  Brookdale 
Community  College.  Newman  Springs 
Rd..  Lincroft.  NJ  07738.  Signed  By:  B.  A. 
Barringer.  President.  Funds  Requested: 
$153,866.  Total  Project  Cost:  $208,806.  To 
extend  the  signal  of  public  station 
WBJB-FM  into  southern  and  western 
portions  of  Monmouth  County.  It  will 
increase  power  from  2250  ERP  to  22000 
ERP. 

File  No.  55174  CRB  Upsala  College. 
345  Prospect  Street,  East  Orange,  NJ 
07019.  Signed  By:  Mr.  H.  Edwin  Titus. 


Vice  Pres.  of  Academic  Affairs.  Funds 
Requested:  $26,943.  Total  Project  Cost: 
$35,925.  To  replace  the  unreliable 
transmitter  of  WFMU-FM,  a  radio 
station  licensed  to  Upsala  College  in 
East  Orange,  NJ  and  serving  parts  of  NJ 
and  NY. 

File  No.  55210  CRB  Newark  Public 
Radio.  Inc..  54  Park  Place.  Newark.  NJ 
07102.  Signed  By:  Mr.  Robert  Ottenhoff. 
General  Manager.  Funds  Requested: 
$165,439.  Total  Project  Cost:  8220,586.  To 
extend  public  radio  signal  of  WBGO-FM 
in  Newark,  via  a  microwave  system,  to 
the  unserved  communities  of  Atlantic 
City  and  Cape  May. 

File  No.  55321  CRB  Performing  Arts 
.Network  of  NJ.  15  Sunrise  Circle. 
Holmdell.  NJ  07733.  Signed  By:  Ms. 
Karen  Sanders.  Trustee.  Funds 
Requested:  $196,824.  Total  Project  Cost: 
$262,433.  To  increase  power  of  WEEE- 
FM  in  Holmdel.  NJ.  from  150  w  to  2000  w 
and  to  build  broadcast/recording 
studios. 

NM  (New  Mexico) 

File  No.  55078  CRB  New  Mexico  State 
University.  P.O.  Box  FKlgi,  Las  Cruces. 
NM  88003-0142.  Signed  By:  Ms.  Jane 
Youngers.  Director,  Grants  &  Contracts. 
Funds  Requested:  $18,590.  Total  Project 
Cost:  $24,790.  To  replace  worn  out  and 
obsolete  studio  equipment  at  public 
radio  station  KRWG-FM,  operating  on 
90.7  MHz,  from  the  campus  of  .New 
Mexico  State  University,  Las  Cruces, 
NM. 

File  No.  55097  CRB  Regents  of  the 
Univ.  of  NM.  326  Onate  Hall. 
Albuquerque,  NM  87131.  Signed  By:  Ms. 
Ann  Powell,  Research  Coordinator. 
Funds  Requested:  887,159.  Total  Project 
Cost:  $116,212.  To  replace  worn  out 
studio  equipment  of  public  radio  station 
KUNM-FM  operating  on  90.1  MHz. 
Albuquerque,  NM.  and  to  construct  a 
translator  that  will  bring  the  KUNM-FM 
signal  to  the  residents  of  the  Grants- 
Milan  area  of  west  central  .New  Mexico. 

File  No.  55098  CTB  Regents  of  the 
Univ.  of  NM,  1130  University  Blvd..  .NE.. 
Albuquerque,  NM  87102.  Signed  By:  Ms. 
Ann  Powell.  Research  Coordinator. 
Funds  Requested:  8621,459.  Total  Project 
Cost:  $828,612.  To  replace  worn-out  and 
obsolete  studio  equipment  at  public  TV 
station  KNME.  operation  on  channel  5. 
Albuquerque.  NM.  and  to  construct  a 
satellite  transmit-receive  earth  station 
with  facilities  to  provide  a  new  satellite 
service  for  noncommercial  educational 
TV  stations  and  for  other 
noncommercial  entities  in  .New  Mexico. 

File  No.  55118  CRB  Br.  of  Ed..  City  of 
Albuquerque.  2020  Coal  SE. 
Albuquerque.  .NM  87106.  Signed  By:  Mr. 
Francisco  D.  Sanchez.  Jr. 
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Superintendent.  Funds  Requested: 
$44,115.  Total  Project  Cost;  $58,822.  To 
increase  the  transmitter  power  of 
noncommercial  radio  station  KAiNW- 
FM.  operating  on  89.1  MHz  in 
Albuquerque.  NM.  and  to  construct  two 
FM  translators  that  would  pro\ide  first 
public  radio  signal  to  the  residents  of 
Grants  and  Santa  Rosa.  NM. 

File  No.  55228  CTB  Mescalero  Apache 
Tribe.  Box  176  Community  Center. 
Mescalero,  NM  88340.  Singed  By:  Mr. 
Wendell  Chino.  President.  Funds 
Requested.  $100,050.  Total  Project  Cost: 
S133,400.  To  establish  low  power  TV 
facilities  to  bring  first  public  TV  signal 
to  the  Mescalero  Apache  Tribal 
Reservation,  Mescalero,  NM.  The 
facilities  will  receive  public 
broadcasting  service  programming  via 
satellite,  with  the  program  switching 
coordinated  by  Rural  RV  System,  a  non- 
profit organization  based  in  Carson  Citv, 
NV. 

File  No.  55279  PRB  licarilla  Apache 
Tribe,  PO  Box  306.  Dulce.  NM  87528. 
Signed  By:  Mr.  Leonard  Atole,  President. 
Funds  Requested:  $65,165.  Total  Project 
Cost:  $65,165.  To  plan  for  the 
establishment  of  a  noncommercial  radio 
station  that  would  provide  the  first 
public  radio  signal  to  the  jicarilla 
Apache  Tribe  Rpservntinn  in 
northcentral  N'M. 

File  No.  55288  CRB  Santa  Fe 
Community  College.  2600  Camino 
Fntrada,  Santa  Fe.  NM  8~502-4187 
Signed  By:  Mr.  William  K.  W'itter. 
President.  Funds  Requested;  S120,512 
Total  Project  Cost;  $166,083.  To  e?!ahlish 
a  noncommercial  radio  station  operating 
on  90.7  MHz,  with  S.OOOvv  ERP.  to  bring 
first  public  radio  signal  with  local 
origination  capability  to  the  residents  of 
Santa  F'e.  New  Mexico.  The  station's 
studio  will  be  located  on  the  Santa  Fe 
Community  College  Campus. 

File  No.  55317  PRB  Pueblo  dp  Acoma. 
P.O.  Box  309.  Acorn ita,  NM  87034. 
Signed  By;  Mr.  Merle  Garcia.  Governor. 
Funds  Requested:  $28  310.  Total  Project 
Cost:  $28,310.  To  study  which  of  the 
telecommunications  media  will  most 
efficiently  bring  a  noncommercial 
television  signal  with  local  origination 
capabilities  to  the  Pueblo  of  Acoma 
Reservation  and  to  neighboring 
communities  in  west-central  NM.  The 
programming  of  the  facility  would  center 
on  .Native  American  interests. 

File  No.  55331  CTB  Eastern  New 
Mexico  University.  Portales.  NM  88130. 
Signed  B>;  Mr.  Duane  W.  Ryan.  Director 
of  Broadcasting.  Funds  Requested: 
$542,529.  Total  Project  Cost:  $723,426.  To 
replace  the  transmitter  and  other 
obsolete  and  worn  out  dissemination, 
test,  and  studio  equipment  at  public  TV 
station  KF,.\W.  operating  on  channel  3 


from  Eastern  New  Mexico  University. 
Portales.  KENW-TV  provides  the  only 
noncommercial  TV  signal  to 
approximately  310,000  residents  of  east 
central  New  Mexico. 

File  No.  55369  CTB  Regents  of  N. 
Mexico  State  Univ.,  Jordan  St.,  Milton 
Hall  100,  Les  Cruces,  NM  88003.  Signed 
By:  Ms.  Jane  Youngers.  Director,  Office 
of  Grants.  Funds  Requested;  $317,100. 
Total  Project  Cost:  $442,800.  To  replace 
obsolete  and  worn-out  production  and 
test  equipment  at  public  TV  station 
KRWG,  operating  on  Channel  22  from 
the  New  Mexico  State  University 
campus  in  Las  Cruces,  NM. 

A'Q  (Trust  Territory  of  Pacific  Islands) 

File  No.  55231  CRB  YAP  Public  Radio 
Station.  P.O.  Box  39.  Colonia.  NQ  96943. 
Signed  By:  Mr.  John  A.  Mangefel, 
Governor  YAP.  Funds  Requested: 
$45,570.  Total  Project  Cost:  $60,760.  To 
improve  the  facilities  of  WSRA-AM 
operating  on  1494  KHz  in  YAP.  Trust 
Territory  of  Pacific  Islands,  by  replacing 
obsolete  production  and  transmission 
equipment. 

File  No.  55232  CTB  YAP  State  Public 
Television.  P.O.  Box  39,  Colonia.  NQ 
96943.  Signed  By:  Mr.  John  A.  Mangefel. 
Govei-nor  YAP.  Funds  Requested: 
$155,850.  Total  Project  Cost:  $207,800.  To 
extend  the  service  area  of  WAAB-TV, 
operating  on  Channel  51  in  Colonia.  to 
serve  80%  of  the  population  of  the  island 
of  YAP,  Trust  Territory  of  the  Pacific, 
Applicant  will  also  improve  station  by 
replacing  obsolete  production 
equipment.  | 

,VV'  ( Nevada ) 

File  No.  55144  CTB  North  Lake  Tahoe 
Cmty.  Found..  PO  Box  BI.  Incline 
Village.  NV  89450.  Signed  By:  Mrs. 
Patricia  Chommie.  Corporate  Secretary. 
Admin  Dir.  Funds  Requested:  $51,450. 
Total  Project  Cost:  $68,600.  To  upgrade 
the  progriim.ming  capabilities  of  low 
power  TV  station  K14AJ  operating  on 
channel  14,  Incline  Village.  NV,  to 
provide  local  production  capability  for 
local  residents. 

File  No.  55215  CTB  Gerlach/Empire 
Schools.  100  Second  Street.  P.O.  Box  1. 
Empire,  NV  89405.  Signed  By:  Mr.  David 
R.  Green.  Principal.  Furds  Requested: 
S48.300.  Total  Project  Cost:  $64,400.  To 
establish  a  cable  access  public 
broadcasting  facility  to  provide  satellite 
public  television  programming  to 
Empire.  NV. 

File  No.  55226  PTB  Rural  Television 
System.  Inc..  6205-A  Franktown  Road. 
Carson  City.  NV  89701.  Signed  By:  Mr. 
Daniel  Tone,  RTS  Administrator.  Funds 
Requested;  $100,000.  Total  Project  Cost: 
SI 00.000.  To  continue  the  RTS  planning 
activities  to  bring  PTV  signals  to  rural 


unserved  areas  in  the  western  United 
States. 

File  No.  55343  CTO  Clark  County 
School  District,  2832  East  Flamingo 
Road.  Las  Vegas,  NV  89121.  Signed  By: 
Mr.  John  Hill,  Director  of  TV  Services. 
Funds  Requested;  $347,014.  Total  Project 
Cost:  $462,686.  To  extend  and  improve 
the  signal  of  noncommercial  TV  station 
KLVX-TV.  channel  10  Las  Vegas,  by 
'replacing  an  obsolete  VHF  transmitter 
and  installing  a  translator  in  channel  53 
in  Laughlin,  NV,  for  the  first  public  TV 
service  to  this  area. 

File  No.  55371  CRB  Nevada  Public 
Radio  Corp.  5151  Boulder  Highway,  Las 
Vegas,  NV  89122.  Signed  By:  Mr.  Lamar 
Marchese,  General  Manager.  Funds 
Requested:  $17,568.  Total  Project  Cost: 
$23,425.  To  extend  the  signal  of  public 
radio  station  KNPR-FM,  operating  on 
89.5  MHz.  Las  Vegas.  NV.  By  placing  3 
translators  to  provide  first  public  radio 
signals  to  eleven  counties  in  southern 
NV.  southwestern  AZ  and  southeastern 
CA. 

File  No.  55381  CTB  Channel  5  Public 
Brdc9*||.,  Inc.,  UNR  Ed.  Bldg.  «106.  PO 
Box  8856.  Reno.  NV  89507.  Signed  By: 
Mr.  James  Pagliarini.  CEO  Station 
Manager.  Funds  Requested:  $2.59,097. 
Total  Project  Cost:  $345,462.  To 
interconnect  PTV  station  KNPB-TV. 
operating  on  channel  5,  Reno.  NV.  with 
Las  Vegas.  Bishop.  Yerington  to  offer 
statewide  programming  to  NV.  and  PTV 
programming  to  unserved  areas  of  NV. 

File  No.  55395  CRB  University  of 
Nevada  Reno,  106  Educational  Building, 
Reno,.NV  89557.  Signed  By:  Ashok 
Dhingra,  V.P.  Pres.  Finance  &  Admin., 
Funds  Requested:  $35,660.  Total  Project 
Cost:  $47,547.  To  extend  the  signal  of 
public  radio  station  KU.\R-FM, 
operating  at  88.7  MHz.  Reno,  NV,  by 
constructing  five  translators  to  provide 
the  first  public  radio  signal  to  Washoe, 
Lyon,  Pershing.  Mineral  and  Humboldt 
counties  in  NV. 

File  No.  55400  CTN  University  of 
Nevada,  900  North  Virginia,  Reno.  NV 
89557.  Signed  By:  Mr.  Ashok  Dhingra. 
V.P.,  Finance  &  Administration.  Funds 
Requested;  $485,769.  Total  Project  Cost: 
$647,692.  To  establish  a  statewide 
satellite  and  ITFS  network  based  in 
Reno,  NV,  to  provide  instructional 
programming  and  statewide 
programming  for  NV. 

\'Y(h\w  York) 

File  No.  55180  CTB  STETA,  Inc..  PO 
Box  3000.  Binghamton,  NY  13902.  Signed 
By:  Mr.  Michael  Ziegler,  President  & 
General  Manager.  Funds  Requested: 
$242,025.  Total  Project  Cost:  $322,700.  To 
augment  the  studio  editing  and  lighting 
equipment  of  noncommercial  TV  station 
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WSKG.  the  licensee  of  STETA.  Inc.. 
operating  on  Channel  46  out  of 
Binghamton,  NY.  Project  will  improve 
service  to  southern  New  York  and 
northwest  Pennsvlvania  area. 

File  No.  55198  CTB  Long  Island  Ed.  TV 
Council,  Inc.,  1425  Old  Country  Road, 
Plainview,  NY  11B03.  Signed  By:  Mr. 
Samuel  Francis,  President  &  General 
Manager.  Funds  Requested:  $499,706. 
Total  Project  Cost:  $666,275.  To  purchase 
replacement  equipment  for  WLIW-TV's 
transmitter  which  is  no  longer  reliable 
and  to  replace  essential  but  unreliable 
production  equipment  including  VTR's, 
film  chain  and  switching  equipment. 

File  No.  55211  CRB  Reseach  Fnd.  of 
State  Uni.  NY,  P.O.  Box  9,  Albany.  NY 
12220,  Signed  By:  Mr.  Maurice  Kleiman. 
RF  Sury  Fiscal  Designee.  Funds 
Requested:  $46,479.  Total  Project  Cost; 
861,973.  To  change  frequency  and 
increase  power  of  WBSU-FM  from  150 
watts  to  7  kw  ERP  by  inslallmg  a  new 
transmitter  and  antenna.  Station  will 
provide  first  local  origination  to  area. 

File  No.  55222  CTN  Sun  Ship 
Communications.  Inc..  1420  Main  Street. 
P.O.  Box  402,  Buffalo.  NY  14209.  Signed 
By:  Mr.  Clarence  Smith.  Project  Director. 
Funds  Requested:  $200,(KX).  Total  Project 
Cost:  $255,000.  To  establish  four  ITFS 
channels  in  Buffalo  to  distribute 
specialized  training  and  educational 
programming. 

File  No.  55264  CRB  Research  Found./ 
Medgar  Evera  Col.  1150  Carroll  Street. 
Brooklyn.  NY  11225.  Signed  By:  Dr.  Jay 
Chunn,  II  President.  Funds  Requested: 
$54,793.  Total  Project  Cost:  $99,778.  To 
improve  production  capability  of 
Medger  Evers  College  of  NY  City  to 
provide  multilingual  and  alternative 
community  radio  programming  over 
WNYE-FM  The  station  serves  NY  City 
and  parts  of  NJ.CT  and  PA. 

File  No.  55303  CTB  Public  Brdcstg. 
Coun.  of  Cen.  NY.  506  Old  Liverpool 
Road.  Liverpool,  NY  13088.  Signed  By: 
Mr.  Richard  W.  Russell,  President  & 
General  Manager.  Funds  Requested: 
$372,133.  Total  Project  Cost:  $496,178.  To 
improve  facilities  of  WCNY-TV  in 
Syracuse  by  replacing  4  aging  2-inch 
VTR's  with  one-inch  machines  and  to 
update  studio  communications.  A 
satellite  earth  terminal  is  also  requested. 

File  No.  55323  CTB  Educational 
Broadcasting  Corp..  356  West  58th 
Street.  New  York.  NY  10019.  Signed  By: 
Mr.  George  Miles.  Jr.  Executive  Vice 
President.  Funds  Requested:  $548,180. 
Total  Project  Cost:  $783,115.  To  replace 
inadequate  and  worn  out  air  control 
switcher  and  cameras  at  WNET-TV  in 
NY  City.  Production  equipment  for  a 
remote  unit  is  also  requested. 

File  No.  55333  PTB  NY  State 
Education  Department,  Albany,  NY 


12230.  Signed  By:  R  J  Maurer,  Exec. 
Deputy  Comm.  of  Educ.  Funds 
Requested:  $72,000.  Total  Project  Cost: 
8122,098.  To  explore  possibilities  of 
developing  statellite  uplink  service  from 
WMIT-TV  Schenectady  to  37  unserved 
counties  in  NY  state.  The  planning  grant 
would  also  update  the  1979  plan. 

File  No.  55337  PTN  Friends  World 
College,  Plover  Lane,  Huntington.  NY 
11743.  Signed  By:  Dr.  Lawrence  S. 
Weiss.  President.  Funds  Requested: 
$182,000.  Total  Project  Cost:  $102,000.  To 
investigate  the  feasibility  of  and  to  plan 
for  the  construction  of  a  public 
telecorr..munications  production  center 
at  Friends  World  College  in  Huntington 
that  would  be  designed  to  produce 
public  service  programs  that  would  be 
distributed  via  cable  in  Long  Island. 

File  No.  55360  CTB  NE  NY  Public 
Telecom.  Council,  Broad  &  Beekman 
Streets.  Plattsburgh.  NY  12901.  Signed 
By:  Mr.  Gerald  K.  Bates.  President  & 
General  Manager.  Funds  Requested: 
$130,500.  Total  Project  Cost:  $174,000.  To 
improve  signal  and  production  quality  of 
WCTE-TV.  in  Plattsburgh.  Request 
includes  STL  test  equipment  and 
production  equipment. 

File  No.  55388  PTB  New  Infl 
Telecomm.  Info.  Cen.,  2057  Linden  Blvd.. 
Brooklyn.  NY  11207.  Signed  By:  U.  S. 
Nix.  President  &  Director.  Funds 
Requested:  $29,799.  Total  Project  Cost: 
S388.985.  To  plan  for  a 
telecommunication  information  center  in 
the  east  section  of  Brooklyn.  NY. 

File  No.  55389  CTB  Mohawk-Hudson 
Council  on  Ed.  IV.  PO  Box  17, 
Schenectady.  NY  12301.  Signed  By:  Mr. 
Donald  Schein.  President  &  General 
Manager.  Funds  Requested:  $492,432. 
Total  Project  Cost:  $656,576.  To 
construct  a  satellite  uplink  which  will 
provide  programming  originated  at 
WMHT-TV.  channel  17.  of  Schenectady, 
to  37  unserved  NY  counties. 

File  No.  55394  CRB  State  University  of 
New  York,  Lanigan  Hall,  Oswego.  NY 
13126.  Signed  By:  Mr.  Harr>'  K.  Spindler. 
Senior  Vice  Chancellor.  Funds 
Requested:  $141,700.  Total  Project  Cost: 
$189,026.  To  extend  coverage  of  WRVO 
in  Oswego.  New  York  by  increasing 
height  of  antenna  and  establishing  a 
translator  in  Utica. 

File  No.  55407  CTN  Hispanic  Info,  and 
Telecom.  Net.,  80  East  11th  Street.  Suite 
201.  New  York.  NY  10003.  Signed  By:  Mr 
Jose  L.  Rodriguez.  President.  Funds 
Requested:  $677,061.  Total  Project  Cost: 
8942.749.  To  Construct  a  production 
center  in  NY  City  to  serve  the  needs  of 
Hispanic  Americans.  Programming  will 
be  distributed  nationally  via  ITFS. 
satellite  and  microwave  to  cable 
systems  and  broadcast  facilities.  Excess 


capacity  of  ITFS  system  will  be  leased 
to  Microband. 

OH  (Ohio) 

File  No.  55061  CTB  Grt  Cincinnati  TV 
Educ.  Found..  1223  Central  Parkway. 
Cincinnati.  OH  45214.  Signed  By  Mr. 
Charles  Vaughan.  President  &  General 
Manager.  Funds  Requested:  $407,486. 
Total  Project  Cost:  $543,315.  To  improve 
the  dissemination  and  origination 
facilities  of  noncommercial  television 
station  WCET-TV;  Channel  48. 
Cincinnati,  OH.  by  replacing  worn  and 
obsolete  production  equipment  and 
dissem.ination  apparatus  to  provide 
programming  to  the  communities  in  the 
metropolitan  Cincinnati  area. 

File  No.  55132  CRB  Ohio  University.  9 
South  College  Street.  Athens.  OH  45701. 
Signed  By:  Mr.  Ronald  Barr.  Associate 
Provost.  Funds  Requested:  $1,272,633. 
Total  Project  Cost:  $1,696,844.  To  extend 
the  public  radio  services  of  station 
WOUB-FM  91.3  MHz.  Athens,  OH  !o 
the  communities  in  the  Ironton  rsnd 
Cambridge.  OH  areas  by  activating  a 
remote  telecommunications  network 
public  broadcasting  station  in  each 
community  of  license;  the  station  will 
provide  both  locally  originated  as  well 
as  network  programming  to  serve  the 
communities  in  their  areas  of  coverage. 

File  No.  55151  CTB  The  Ohio  State 
University,  2400  Olentangy  River  Road. 
Columbus.  OH  43210.  Signed  By:  Dale  K. 
Ouzts,  General  Manager.  Funds 
Requested:  $1,128,605.  Total  Project 
Cost:  $1,504,807.  To  improve  the 
origination  facilities  by  replacing  worn 
and  obsolete  production  equipment  for 
public  television  station  WOSU-TV. 
channel  34.  Columbus.  Ohio,  to  enhance 
program  production  services  to 
communities  in  the  Columbus 
metropolitian  area. 

File  No.  55156  CRB  Ohio  State 
University.  2400  Olentangy  River  Road. 
Columbus.  OH  43210.  Signed  By  Dale  K 
Ouzts.  Genera!  Manager.  Funds 
Requested;  $417,900.  Total  Project  Cost; 
$557,200.  To  enable  noncommercial 
radio  station  WOSU-AM,  821  KHz, 
Columbus.  OH.  to  expand  service  area 
and  hours  of  operation  by  replacing 
worn  dissemination  facilities  to  provide 
needed  program  services  to  Columbus, 
Franklin.  Deleware,  Licking.  Madison. 
Fairfield.  Pickaway,  and  Knox  counties. 

File  No.  55158  CRB  Cleveland  Public 
Radio,  3100  Chester  Ave.,  Cleveland, 
OH  44114.  Signed  By:  Mr.  Richard  J. 
Santich.  Treasurer.  Funds  Requested; 
S96.885  Total  Project  Cost:  $129,180.  To 
improve  the  dissemination  facilities  of 
noncommercial  radio  station  WCPN- 
FM.  90.3  MHz,  Cleveland,  OH.  by 
replacing  worn  and  obsolete  transmitter 


and  related  monitoring  and  studio  to 
transmitter  interconnection  to  provide 
programming  to  the  communities  in  the 
Cleveland  metropolit  area. 

File  No.  55171  CTB  Pub.  Brdcstg. 
Found,  of  NW  Ohio,  136  N.  Huron  St., 
Toledo,  OH  43604.  Signed  By:  Mr.  Robert 
Smith,  President  &  General  Manager. 
Funds  Requested:  $136,160.  Total  Project 
Cost:  $209,460.  To  provide  multichannel 
TV  audio  capability  by  improving  audio 
signal  quality  to  public  television  station 
WGTE,  channel  30,  Toledo,  OH  and  to 
furnish  origination  apparatus  suitable  to 
that  purpose  in  order  to  better  serve  the 
telecommunication  needs  of 
communities  in  the  Toledo  metropolitan 
area. 

File  No.  55173  CRB  University  of 
Cincinnati,  1223  Central  Parkway. 
Cincinnati,  OH  45214.  Signed  By:  Mr. 
Frank  R.  Tepe,  Jr.  Asso.  Vice  Pres.  Grad. 
Studies.  Funds  Requested:  $86,625.  Total 
Project  Cost:  $115,500.  To  improve 
dissemination,  origination  equipment 
and  expand  satellite  up-link  capabilities 
of  noncommercial  radio  station  WGUC- 
FM.  90.9  MHz,  Cincinnati,  OH,  in  order 
to  provide  multi  channel  up-link  service 
to  noncommercial  radio  networks  and  to 
improve  telecommunications  services  to 
communities  in  southwestern  Ohio, 
northern  Kentucky  and  southeastern 
Indiana. 

File  No.  55196  CRB  Pub.  Brdcstg. 
Found,  of  NW  Ohio,  136  N.  Huron  Street, 
Toledo.  OH  43604.  Signed  By:  Mr.  Robert 
Smith,  President  &  General  Manager. 
Funds  Requested:  $27,145.  Total  Project 
Cost:  $41,760.  To  improve 
noncommercial  radion  station  WGTE- 
FM,  91.3  MHz,  Toledo,  OH,  and  WGLE- 
FM,  90.7  MHz,  Lima.  OH,  by  replacing 
worn  and  obsolete  origination 
equipment  common  to  both  stations 
studio  facilities  in  order  to  provide 
needed  programming  service  to  both  the 
Toledo.  OH  and  Lima,  OH  areas. 

File  No.  55370  CTB  Greater  Dayton 
Public  TV,  Inc.,  3440  Office  Park  Drive, 
Dayton,  OH  45439.  Signed  By:  Dr.  Clair 
Tettemer,  President  &  General  Manger. 
Funds  Requested:  $913,832.  Total  Project 
Cost:  $1,413,832.  To  provide  first 
origination  capability  to  noncommercial 
television  station  WPTD-TV,  channel 
16.  Dayton.  OH,  by  providing  first  studio 
production  and  control  room  capability 
to  enable  local  programming  to 
communities  in  southwest  OH  and 
southeast  IN. 

File  No.  55373  CTB  Ed  TV  Assoc  of 
Metro.  Cleveland,  4300  Brookpark  Rd., 
Cleveland,  OH  44134.  Signed  Bv:  Ms. 
Betty  Cope,  President  &  Genera'l 
Manager.  Funds  Requested:  $251,351. 
Total  Project  Cost:  $335,135.  To  replace 
worn  and  obsolete  studio  and 
production  facilities  of  noncommercial 


television  station  WVIZ-TV,  Channel  25, 
Cleveland,  OH  to  provide  needed 
programming  to  the  communities  of  the 
Cleveland  metropolitan  area. 

File  No.  55377  CRB  Xavier  University, 
3800  Victory  Parkway.  Cincinnati,  OH 
45207.  Signed  By:  Fr.  Charles  Currie, 
President,  Xavier.  Funds  Requested: 
$114,417.  Total  Project  Cost:  $152,556.  To 
improve  noncommercial  radio  station 
MVXU-FM,  91.7  MHz  Cincinnati,  Ohio, 
by  replacing  worn  and  obsolete 
transmission  and  related  dissemination 
equipment  to  provide  programming  to 
Ohio  and  Kentucky  communities  in  the 
metropolitan  Cincinnati  area. 

OR  (Oregon)  | 

File  No.  55009  CRB  KBOO  Foundation, 
20  SE  8th  Street,  Portland,  OR  97214. 
Signed  By:  Mr.  L.  C.  Hansen,  President. 
Board  of  Dir.  Funds  Requested:  $60,696. 
Total  Project  Cost:  $80,928.  To  Improve 
public  radio  station  KBOO-FM, 
operating  on  90.7  MHz  in  Portland.  OR 
by  replacing  obsolete  apparatus  needed 
to  provide  local  programming  to 
residents  of  OR,  and  interconnecting  the 
station  studio  to  transmitter  via 
Microwave  link. 

File  No.  55087  CRB  Tillicum 
Foundation,  1129  Commercial/Box  269. 
Astoria,  OR  97103.  Signed  By:  Mr.  Ken 
Eiler.  Chairman,  Board  of  Directors. 
Funds  Requested:  $15,030.  Total  Project 
Cost:  $20,040.  To  extend  public  radio 
service  of  KMUN-FM,  operating  on  91.9 
MHz.  Astoria,  OR,  to  surrounding 
communities  in  OR  and  Washington 
state  by  construction  of  FM  translators 
operating  on  89.5  MHz,  in  Scwell.  89.5 
MHz  in  Cannon  Beach  and  89.5  in 
Wheeler  OR. 

File  No.  55121  CRB  Oregon  Public 
Broadcasting,  2828  S.W.  Front  Avenue, 
Portland,  OR  97201.  Signed  By:  Mr. 
Gerald  L.  Appy,  Executive  Director. 
Funds  Requested:  $123,094.  Total  Project 
Cost:  $164,126.  To  extend  the  program 
service  of  KOAP-FM,  operating  on  91.5 
MHz,  in  Portland,  by  establishing  a 
repeater  station  operating  on  91.3  MHz 
in  Bend,  and  establishing  a  series  of  FM 
translators  to  serve  the  residents  of  The 
Dallas.  Hood  River.  Astoria,  Seaside, 
Sutherlin,  Millican,  Riley.  Azkali. 
Wagontire,  Christmas  Valley,  Valley 
Falls,  Plush,  Paisley.  Lakeview,  Burns, 
Sillies,  and  John  Day.  Project  will 
provide  first  service  to  120,000  people. 

File  No.  55408  PTN  School  District  24J, 
1309  Ferry  Street,  NE.  Salem,  OR  97301. 
Signed  By:  Mr.  William  Liebertz.  Exec. 
Asst.  to  Superintendent.  Funds 
Requested:  827,000.  Total  Project  Cost: 
$30,000.  To  plan  for  a  local  television 
production  facility  to  serve  the  residents 
of  Salem,  OR. 


PA  (Pennsylvania) 

File  No.  55085  CTB  NE  Pennsylvania 
Ed.  TV  Assoc,  Old  Boston  Road. 
Pittson,  PA  18640.  Signed  By:  Dr.  John  E. 
Walsh,  President  &  General  Manager. 
Funds  Requested:  5255,525.  Total  Project 
Cost:  $340,700.  To  replace  3  fifteen  year 
old  studio  TV  cameras  at  WVIA-TV 
with  state  of  the  art  cameras  which  can 
also  be  used  in  field  production. 

File  No.  55127  CRB  Metro.  Pittsburg 
Public  Brdcstg.,  4802  Fifth  Ave.. 
Pittsburg,  PA  15213.  Signed  By:  Mr. 
Lloyd  Kaiser,  President.  Funds 
Requested:  $33,333.  Total  Project  Cost: 
$44,445.  To  improve  broadcast  signal  of 
public  radio  station  WQED-FM  serving 
Pittsburgh  by  replacing  telephone  hnes 
with  radio  frequency  STL. 

File  No.  55207  PTN  Cen.  Susquehanna 
intermed.  Unit.  Housels  Run  Road,  P.O. 
Box  213.  Lewisburg,  PA  17837.  Signed 
By:  Mr.  Patrick  Toole,  Executive 
Director.  Funds  Requested:  $21,893, 
Total  Project  Cost:  $28,993.  To  plan  a 
MW  link  between  Central  Susquehanna 
Intermediate  Unit  and  WVIA-TV,  a 
public  TV  station  located  in  Wilkes- 
Barre.  WVIA  will  disseminate  the 
educational  &  cultural  programming 
provided  by  SIU. 

File  No.  55277  CTB  Metropolitan  Pitts. 
Pub.  Brdcstg,  4802  Fifth  Avenue, 
Pittsburgh,  PA  15213.  Signed  By:  Mr. 
Lloyd  Kaiser,  President.  Funds 
Requested:  $466,926.  Total  Project  Cost; 
$622,568.  To  replace  obsolete  cameras  of 
WQED-TV,  serving  Pittsburgh,  PA,  with 
four  state  of  the  art  camera  systems. 

File  No.  55327  CRB  Pittsburgh  Comm. 
Brdcstg.  Corp.,  4  Cable  Place,  Pittsburgh, 
PA  15213.  Signed  By:  Mr.  Peter 
Rosenfeld,  President.  Funds  Requested: 
$166,263.  Total  Project  Cost:  $221,685.  To 
lease  tower  space  and  to  replace 
obsolete  production  equipment.  Request 
also  includes  equipment  needed  to 
complete  conversion  from  840  watts  to 
18140  stereo  watts. 

File  No.  55374  CTB  The  Penn.  State 
University,  University  Park,  PA  16802. 
Signed  By:  Mr.  Robert  J.  Scannell,  Vice 
Pres.  h  Dean  Education.  Funds 
Requested:  $725,136.  Total  Project  Cost: 
$966,849.  To  replace  obsolete  transmitter 
and  antenna  of  WPSX-TV  serving 
central  Pennsylvania.  Request  also 
includes  cameras. 

File  No.  55390  CTB  WHYY,  Inc..  150 
North  6th  Street,  Philadelphia.  PA  19106 
Signed  By:  Mr.  Frederick  Breiterfeld,  Jr. 
President  WHYY,  Inc.  Funds  Requested: 
$520,875.  Total  Project  Cost:  $694,500.  To 
replace  obsolete  2-inch  VTR's,  post- 
production  editing  facilities  and 
production  switcher  at  WHYY-TV  in 
Philadelphia. 
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File  No.  55410  CRB  Spanish  Am.  Civic 
Asso.,  Inc.,  545  Pershing  Avenue. 
Lancaster.  PA  17602  Signed  By:  Mr. 
Carlos  Graupera.  Executive  Director. 
Funds  Requested:  S59.640.  Total  ProjecT 
Cost;  $79,520.  To  activate  an  Hispanic 
controlled  public  radio  station  of  91.3  in 
Lancaster.  Coverage  will  be  expanded 
by  cable  carriage  into  Harrisburg. 
Lebanon.  Reading  and  York. 

RI  (Rhode  Island} 

File  No.  55199  PRE  Rhode  Isl.ind 
Public  T/C  Auth.,  24  Mason  Street. 
Providence.  Rl  02903.  Signed  By:  Mr. 
Errol  Hunt.  Chairman.  Funds  Requested: 
S25.0O0.  Total  Project  Cost:  $25,000.  To 
allow  the  Rhode  Island  T/C  Authority  to 
examine  the  feasibility  of  and  to  plan  for 
a  state  wide  public  radio  network. 

File  No.  53200  CTB  RI  Public  T/C 
Authority,  24  Mason  Street,  Providence. 
Rl  02903.  Signed  By:  Mr.  Errol  Hunt, 
Chairman.  Funds  Requested:  S663.787. 
Total  Project  Cost;  S885.050.  To  improve 
coverage  of  WSBE-TV  within  current 
coverage  area  and  to  expand  signal 
statewide  with  a  power  increase  from 
551  Kw  to  1221  Kw. 

RQ  (Puerto  Rico) 

File  No.  55150  PTN  Fundacion  Educ. 
Ana  G.  Mendez.  Carr.  176.  Km3.  H.03. 
Cupey  Bajo.  Rio  Piedras.  RQ  00928. 
Signed  By;  Mr.  Isaias  Lopez.  Acting 
President.  Funds  Requested;  S71.628. 
Total  Project  Cost;  $71,628.  To  study  the 
feasibility  of  establishing  an  island-wide 
ITFS  network  for  Puerto  Rico. 

SC  (South  Carolina) 

File  No.  55045  CTB  S.  Carolina  Ed.  TV 
Commission.  2712  Millwood  Ave.,  POD 
L.  Columbia.  SC  29205.  Signed  By;  Mr. 
Henry  J.  Cauthen.  President  &  General 
Manager.  Funds  Requested:  $360,000. 
Total  Project  Cost:  $540,000.  To  replace 
obsolete  and  worn  out  video  tape 
recording  equipment  at  the  network 
master  control  center  in  Columbia. 

File  No.  55053  CRB  S.  Carolina  Ed.  TV 
Commission,  Drawer  L  2717  Millwood 
Avenue.  Columbia.  SC  2950.  Signed  By: 
Mr.  Henry  ). Cauthen.  President  & 
General  Manager.  Funds  Requested; 
S45.000.  Total  Project  Cost:  $60,000.  To 
improve  station  W'LTR-FM  and  the 
South  Carolina  Public  Radio  Network  by 
replacing  obsolete  and  worn  out 
origination  equipment  used  in  the  radio 
control  rooms  in  Columbia.  Project  will 
benefit  3.5  million  residents  of  state  as 
well  as  regional  and  national  audiences. 

SD  (South  Dakota) 

File  No.  55040  PRB  Rocky  Mnt. 
Progressive  Radio.  Inc.  3902  Ponderosa 
Trail,  Rapid  City,  SD  57702.  Signed  By: 
Mr.  Karl  Martin,  Executive  Director. 


Funds  Requested;  $22,587.  Total  Project 
Cost:  $22,587.  To  apply  for  licensing  and 
to  develop  funding  for  community 
programmed  noncommercial  radio 
stations  in  Wyoming.  The  proposed 
primary  locations  for  the  stations  will  be 
Casper,  Rock  Springs,  Sheridan  and 
Laramie-Chevenne. 

File  No.  55184  CRB  Lakota 
Communications,  Inc.,  PO  Box  150. 
Porcupine.  SD  57772.  Signed  By;  Mr. 
Dale  Means,  Station  Manager.  Funds 
Requested:  $99,078.  Total  Project  Cost; 
$132,104.  To  extend  the  signal  of 
noncommercial  radio  station  KILI-FM  by 
installing  translators  in  Rapid  City  and 
in  the  Rosebud  and  Cheyenne  River 
Indian  Reservations,  all  in  western 
South  Dakota.  KILl-FM  operates  on  90.1 
MHz  in  Porcupine,  which  is  in  the  Pine 
Ridge  Indian  Reservation.  SD.  The 
project  will  also  improve  the  operations 
of  KILI-FM  by  replacing  worn-out  studio 
equipment  and  purchasing  a  mobile 
production  system. 

r.V  (Tennessee) 

File  No.  55014  CTB  East  TN  Public 
Comm.  Corp.,  209  Communications 
Building,  Knoxville,  TN  37996-0321. 
Signed  By:  Charles  B.  Davis.  Chairman 
of  the  Board.  Funds  Requested:  $974,992. 
Total  Project  Cost:  $1,313,673.  To 
improve  PTV  station  WSJK-TV,  channel 
2.  Knoxville,  by  replacing  obsolete  and 
worn  out  production  and  related 
equipment.  VVSIK-TV  serves  a  audience 
of  1.800.000  in  Knoxville  and 
surrounding  areas 

File  No.  55068  CRB  Memphis/Shelby 
County  Pub  Lbry,  1850  Peabody  Ave.. 
Memphis,  T.\  38104.  Signed  By;  Ms. 
Sallie  Johnson.  Director  of  Library. 
Funds  Requested:  $36,000.  Total  Project 
Cost:  $48,000.  To  acquire  640  additional 
SCA  receivers  for  use  by  the  print- 
handicapped.  Receivers  will  be  used  in 
conjunction  with  radio  reading  service 
broadcast  by  WKNO-FM  in  Memphis. 

File  No.  55079  CRB  University  of 
Tennessee.  Room  232  Communications 
Bldg..  Knoxville.  TN  3799&-0322.  Signed 
By;  Dr.  Charles  W.  Hartsell,  Asst.  V. 
Pres.  Cont.  Educ.  Funds  Requested: 
$294,779.  Total  Project  Cost;  $393,039.  To 
extend  and  improve  the  signal  of 
noncommercial  radio  station.  WUOT-  . 
FM.  91.9  MHz,  in  Knoxville.  by  acquiring 
a  new  taller  tower  as  well  as  replacing 
disseminating  equipment  and  related 
equipment.  Project  will  add  39.288  new 
listeners  and  allow  station  to  meet  the 
minimum  requirements  for  a  class  C 
station  as  set  forth  in  FCC  Docket  80-90. 

File  No.  55082  CTB  Memphis 
Community  TV  Foundation.  900  Getwell 
Street.  Box  80  000  Memphis.  TN  38152. 
Signed  By;  Mr  \V  Wayne  Godwin, 
President  &  Treasurer.  Funds  Requested: 


$398,733.  Total  Project  Cost:  $79". 466.  To 
replace  and  improve  antiquated 
equipment  at  WK.\0-TV,  channel  10.  m 
Memphis  Equipment  replacement  will 
benefit  an  estimated  1.2  million 
residents  of  Memphis  and  surrounding 
areas. 

File  No  55124  CRB  L'ni\ers:ty  of 
Tennessee.  119  Race  Hall,  Chattanooga. 
TN  37402.  Signed  By  Dr.  Frederick  W. 
Obear,  Chancellor.  Funds  Requested; 
$53,063.  Total  Project  Cost;  $"2,513.  To 
improve  and  augument  WLTC-FM  in 
Chattanooga.  Project  will  replace 
transmitter  and  augment  studio  facilities 
to  provide  for  production  of 
programming  for  regional  distribution. 
One  million  people  can  receive  benefit 
from  requested  facilities  in  parts  of  TN, 
GA.  AL  and  NC. 

File  No.  55212  CTN  Chattanooga  Sta. 
Tech  Cmty  Coll..  4501  Amnicola 
Highway. "Chattanooga.  TN  37406. 
Signed  By;  Mr.  Charles  Branch, 
President.  Funds  Requested  S772.989. 
Total  Project  Cost  $1,030,653  To 
construct  a  four  channel  ITFS  system 
that  will  serve  four  isolated  and  rural 
Appalachian  counties  in  southeastern 
TN.  Counties  to  be  served  are  Bledsoe 
Marion,  Rhea  and  Sequatchie. 

File  No.  55249  CTB  Metro.  Board  of 
Public  Educ,  2601  Brandsford  Ave., 
Nashville.  TN  37204  Signed  By;  Mr. 
Charles  O  Frazier.  Supenntendent  of 
Schools.  Funds  Requested:  $215,997. 
Total  Project  Cost:  $287,997.  To  replace 
and  improve  equipment  at  PTV  station 
WDCN-TV.  channel  8.  in  Nashville. 
Project  will  provide  for  the  conversion 
to  stereophonic  TV.  Proposal  will 
benefit  an  estimated  1.388.879  residents 
of  Nashville  and  surrounding  areas. 

TX  (Texas) 

File  No.  55002  CRB  North  Texas 
University,  Avenue  A  and  Chestnut 
Streets,  Denton,  TX  76203.  Signed  By; 
Mr.  Robert  B  Toulouse.  Vice  President, 
Academic  Aff.  Funds  Requested: 
$139,630.  Total  Project  Cost:  $186,177.  To 
increase  transmitter  power,  erect  a  new 
tower,  and  install  required  antennas  at 
noncommercial  radio  station  K.\'TU-FM. 
operating  on  88.1  MHz  from  .North  Texas 
State  University.  Denton,  TX  The 
increased  power  will  extend  K.NTLl- 
FM's  signal  to  nearly  40,000  residents  in 
north  Texas  and  southern  Oklahoma 
who  currently  do  not  receive  a  public 
radio  signal 

File  No  55005  PTB  So  TX  Public 
Broadcasting  Sys.,  4455  S.  Padre  Island 
Drive.  Corpus  Christi,  TX  78403.  Signed 
By:  Mr.  Terrel  L  Cass.  President  & 
General  Manager.  Funds  Requested: 
$13,200.  Total  Project  Cost:  $17,600.  To 
plan  for  the  establishment  of  a  public 
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TV  station  in  Harlingen,  TX.  that  would 
.rovide  a  first  noncommercial  TV  signal 
»o  approximately  350,000  residents  in  the 
Mio  Grande  Valley  in  the  southeast 
corner  of  Texas. 

File  No.  55011  CTB  So.  TX  Public 
Broadcasting  Sys..  4455  S.  Padre  Island 
Orive.  Corpus  Christi.  TX  73403.  Signed 
By:  Mr.  Terrel  L.  Cass,  President  and 
General  Manager.  Funds  Requested: 
S.-96,375.  Total  Project  Cost:  51.001.833. 
To  improve  the  signal  of  public  TV 
station  KEDT,  operating  on  channel  16 
in  Corpus  Christi.  TX.  by  replacing  the 
STL,  transmission  line,  and  worn  and 
obsolete  studio  equipment. 

File  No.  55019CtB  Texas  Tech 
University,  17th  and  Indiana,  Lubbock, 
TX  79409.  Signed  By:  Mr.  John  R. 
Darling.  Vice  Pres.  Academic  Affairs. 
Funds  Requested:  5437,786.  Total  Project 
Cost:  5583,715.  To  replace  the  existing 
transmitter  and  transmission  line  of 
noncommercial  TV  station  KTXT, 
operating  on  Channel  5.  Lubbock.  Texas. 
The  new  transmitter  will  allow  an 
increase  m  operating  power  to  the 
legally  permissible  limit  of  100.000  watts 
and  will  provide  a  more  reliable  signal 
to  the  station's  coverage  area. 

File  No.  55021  CTB  Pub.  Comm. 
Found,  for  North  TX,  3000  Harry  Hines 
Blvd..  Dallas,  TX  75201.  Signed  By:  .Mr. 
Richard  |.  Meyer.  President.  Funds 
Requested:  $525,000.  Total  Project  Cost: 
5750.000.  To  replace  wnrn  out  and 
obsolete  studio  cameras  and  switching 
equipment  at  public  TV  station  KERA, 
operating  on  Channel  13.  Dallas,  Texas. 
KERA-TV  provides  the  first 
noncommercial  TV  signal  to  over  five 
million  residents  of  the  Dallas/Ft.  Worth 
area. 

File  No.  55022  CRB  Pub.  Comm. 
Found,  for  North  TX,  3000  Harry  Hines 
Blvd.,  Dallas,  TX  75201.  Signed  By:  Mr. 
Richard  j.  Meyer.  President.  Fund's 
Requested:  5110,972.  Total  Project  Cost: 
$147,963.  To  replace  worn  out  and 
obsolete  production  equipment  and  an 
STL  at  noncommercial  radio  station 
KERA-FM,  operating  on  90.1  MHz  in 
Dallas.  Texas.  KERA-FM  provides  the 
only  public  radio  signal  to  most  of  the 
residents  of  the  Dallas/Ft.  Worth  area 

File  No.  55062  CTN  Educ.  Service 
Center  Region  10,  400  E.  Spring  Valley, 
Richardson,  TX  75083-1300.  Signed  By: 
Mr.  Joe  Farmer.  Funds  Requested: 
$434,581.  Total  Project  Cost:  $588,081.  To 
construct  three  repeater  stations  to 
extend  the  ITFS  network  of  the  Region 
10  Education  Service  Center,  based  in 
Richardson,  Texas.  The  repeaters  will 
be  placed  at  McKinney,  Terrell,  and 
Ennis,  TX.  They  will  bring  Region  10 
instructional  programming  to  an  eight 
county  area  located  to  the  northeast, 
east,  and  south  of  Dallas,  TX. 


File  No.  55100  CTB  Central  Texas 
College,  Highway  190  West,  Killeen,  TX 
76542.  Signed  By:  Mr.  Dean  Frost. 
Director.  Funds  Requested:  $189,615. 
Tot^l  Project  Cost:  5252,820.  To  replace 
worn  out  video  tape  equipment  to 
improve  the  production  capability  of 
PI  V  station  KNCT.  operating  from 
Central  Texas  College  on  channel  46, 
Killeen.  TX. 

File  No.  55113  CRB  Abilene  Christian 
University,  1600  Campus  Court,  Abilene, 
TX  79G99.  Signed  By:  Dr.  William  J. 
Teague,  President.  Funds  Requested: 
5254,406.  Total  Project  Cost:  $339,208.  To 
establish  a  noncommercial  FM  station, 
operating  on  89.7  MHz  and  located  on 
the  campus  of  Abilene  Christian 
University.  Abilene,  TX.  The  station  will 
have  the  call  letters  KACU-FM.  It  will 
provide  the  first  public  radio  signal  to 
approxim.ately  140,000  residents  of  the 
Abilene  area. 

File  No.  55126  CRB  Taping  for  the 
Blind,  Inc.,  3935  Essex  Lane,  Houston, 
TX  77027.  Signed  By:  Mr.  Ted  Lofton. 
President.  Funds  Requested:  $21,000. 
Total  Project  Cost:  $28,000.  To  purchase 
400  SCA  receivers  for  Taping  for  the 
Blind,  Inc.  radio  reading  service,  which 
transmits  programming  for  the  print 
handicapped  in  the  Houston,  Texas  area 
via  the  subcarrier  facilities  of  public 
radio  station  KUHF-FM,  Houston. 

File  No.  55309  CTN  Region  IV  Educ. 
Service  Center,  7200  West  Tidwell, 
Houston,  TX  77092.  Signed  By:  Dr.  Tom 
Pate,  Jr.,  Executive  Director.  Funds 
Requested:  $701,781.  Total  Project  Cost: 
$935,708.  To  construct  the  primary 
transmitting  system,  with  production 
studios,  for  an  interactive  ITFS  network 
for  Texas  Education  Service  Center, 
Region  4,  Houston,  TX.  The  network  will 
provide  programming  to  business  and 
industry  in  the  greater  Houston  area. 

File  No.  55320  CTB  University  of 
Houston,  4513  Culler  Blvd.,  Houston,  TX 
77004.  Signed  By:  Ms.  Julie  T.  Norris, 
Asst.  Provost/Dir.  Spon.  Prog.  Funds 
Requested:  $278,955.  Total  Project  Cost: 
5378,955.  To  improve  the  production 
capability  of  public  TV  station  KUHT, 
operating  on  channel  8,  Houston.  TX.  by 
replacing  obsolete  and  v/orn  out  VTR's 
an  sync  generators. 

File  No.  55329  CRB  Texas  Tech 
University,  115  Mass  Communications 
Bldg..  Lubbock,  TX  79409.  Signed  Bv:  Dr. 
John  R.  Darling,  V.P.,  Academic  Affairs 
and  Res.  Funds  Requested:  545,619. 
Total  Project  Cost:  $91,238.  To  activate  a 
noncommercial  FM  radio  station 
operating  on  90.7  MHz  from  the  campus 
of  Texas  Tech  University,  Lubbock,  TX. 
The  station  will  provide  a  full  service 
public  radio  signal,  with  an  wmphasis 
on  classical  music,  to  approximately 


260.000  residents  of  Lubbock  County  and 
the  immediately  surrounding  area. 

File  No.  55341  CRB  Texas  Southern 
University.  3100  Cleburne,  Houston.  TX 
77004.  Signed  By:  Mr.  Leonard  H. 
Spearman,  President.  Funds  Requested: 
$435,085.  Total  Project  Cost:  $578,779,  To 
replace  obsolete  and  worn  out 
dissemination  and  studio  equipment  at 
noncommercial  radio  station  KTSU-FM, 
located  on  the  campus  of  Texas 
Southern  University,  Houston,  TX  and 
operating  on  90.9  MHz. 

File  No.  55342  CTN  Houston 
Independent  School  Dist.,  3830 
Richmond  Ave.,  Houston.  TX  77027- 
5838.  Signed  By:  Dr.  Billy  R.  Regan. 
General  Superintendent.  Funds 
Requested:  $52,500.  Total  Project  Cost: 
$70,000.  To  construct  a  noncommercial 
TV  production  studio  for  the  Houston 
Independent  School  District. 
Programming  produced  at  the  studio  will 
be  instructional  in  nature  and  be 
transmitted  directly  to  the  ITFS  network 
of  Texas  Education  Service  Center, 
Region  4,  which  will  retransmit  it  to 
reception  points  throughout  the  greater 
Houston  area. 

File  No.  55356  CRB  San  Antonio  Cmty. 
Radio  Corp.,  411  E  Durango.  PO  Box 
2576,  San  Antonio,  TX  78299.  Signed  By: 
Mr.  Mark  U.  Hand.  Treasurer,  Bd.  of 
Directors.  Funds  Requested:  $102,390. 
Total  Project  Cost:  5136,520.  To  improve 
the  programming  capabilities  of  public 
radio  station  KSTX-FM,  89.1  MHz,  San 
Antonio,  TX,  by  purchasing  equipment 
necessary  for  production  and  news 
studios,  a  remote  broadcast  unit,  and  a 
satellite  receive  station  for 
interconnection  with  the  Public  Radio 
Satellite  System. 

File  No.  55419  PTN  Henderson  County 
Junior  College,  Cardinal  Drive,  Athens, 
TX  75751.  Signed  By:  .Mr.  William  J. 
Champion,  President.  Funds  Requested: 
$18,865.  Total  Project  Cost:  $25,287.  To 
plan  for  the  construction  of  an 
interactive  ITFS  system  to  be  based  at 
Henderson  County  Junior  College, 
Athens,  Texas.  Using  the  college's 
network  of  campuses,  the  system  will 
bring  telecourse  and  other  community 
service  programming  to  Henderson, 
Anderson.  Kaufman,  and  Van  Zandt 
counties  in  east  Texas. 

File  No.  55421  CRB  Austin  Community 
Radio,  Inc.,  3112  B  Manor  Road,  Austin, 
TX  78723.  Signed  By:  .Mr.  John  Warfield. 
Funds  Requested:  $65,693.  Total  Project 
Cost:  $87,590.  To  replace  worn-out  and 
obsolete  dissemination,  studio,  and  test 
equipment  at  noncommercial  radio 
station  KAZI-FM,  operating  on  88,7 
MHz  in  Austin,  Texas. 
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UT(Utah) 

File  No.  55236  CTB  Weber  State 
College,  MC  1903.  Weber  State  College, 
Ogden,  UT  84408.  Signed  By:  Mr.  Rodney 
H.  Brady,  President.  Funds  Requested: 
$686,598.  Total  Project  Cost:  $915,464.  To 
establish  a  noncommercial  TV  station    ' 
KWBR-TV,  operating  on  channel  9, 
Ogden.  UT,  to  provide  first  local  service 
to  Weber,  Davis  and  Salt  Lake,  counties. 

VA  (Virginia) 

File  No.  55018  CTN  Richmond  Public 
Schools,  301  North  9th  Street.  Richmond, 
VA  23219.  Signed  By:  Dr.  James  W. 
Tyler.  Superintendent  of  Schools.  Funds 
Requested:  890,277.  Total  Project  Cost: 
S120.370.  To  improve  access  to  ITFS 
system  beyond  Richmond  Public 
Schools  to  community  homes  and 
businesses  in  Richmond  and  neighboring 
Henrico  County.  Extenion  will  be 
accomplished  by  going  onto  local  cable 
system. 

File  No.  55023  CTB  Blue  Ridge  ETV 
Association,  1215  McNeil  Drive,  SW, 
Roanoke,  VA  24032.  Signed  By:  Mr.  E.  V. 
Rexrode.  Jr.  Ex.  V.  Pres.  &  Gen.  Mgr.. 
Funds  Requested:  $241,275.  Total  Project 
Cost:  $321,700.  To  replace  4  seventeen 
year  old  2  inch  VTRs  and  1  seventeen 
year  old  audio  console  at  WBRA-TV, 
flagship  Station,  Blue  Ridge,  ETV 
Association. 

File  No.  55165  CRB  Virginia  State 
University,  PO  Box  536,  Petersburg,  VA 
23803.  Signed  By:  Dr.  Wilbert  Greenfield, 
President.  Funds  Requested:  $83,137. 
Total  Project  Cost:  $158,137.  To  activate 
a  100  w  public  radio  station  to  serve  the 
community  of  Peterburg  and  students  at 
Virginia  State  University. 

File  No.  55192  CTB  Ce'ntral  VA 
Educational  TV  Corp..  8101  A  Lee 
Highway,  Falls  Church,  VA  22042. 
Signed  By:  Mr.  Daniuel  P.  Ward, 
Corporate  Vice  President.  Funds 
Requested:  8991,054.  Total  Project  Cost: 
$1,321,406.  To  improve  production 
facilities  of  WNVC-TV  serving  parts  of 
MD,  VA  and  D.C.  Equipment  requested 
will  improve  quality  of  program 
production  and  will  bring  studio  up  to 
state  of  the  art  capacity. 

File  No.  55194  CTB  Central  Virginia 
Ed.  TV  Corp.,  8101A  Lee  Highway,  Falls 
Church,  VA  22042.  Signed  By:  Mr.  Daniel 
P.  Ward.  Corporate  Vice  President. 
Funds  Requested:  $821,346.  Total  Project 
Cost:  $1,905,128.  To  replace  transmitter 
equipment  of  WNVT-TV,  located  in 
Falls  Church  in  order  to  improve  signal 
within  current  coverage  area. 
Replacement  will  also  achieve  energy 
savings. 

File  No.  55221  PRB  Vietnam  Refugee 
Fund,  Inc.,  6318  Mori  Street,  Mclean,  VA 
22101.  Signed  By:  Ms.  Nancy  N.  Nuan. 


Coordinator.  Funds  Requested;  $35,600. 
Total  Project  Cost:  $62,100.  To  assess 
need  and  to  plan  for  public  radio  service 
to  new  Asian  arrivals  in  17  US  cities. 

File  No.  55250  PRB  Saint  Paul's 
College,  406  Windsor  Avenue, 
Lawrenceville,  VA  23868.  Signed  By:  Mr. 
S.  Dallas  Simmons.  President.  Funds 
Requested:  $49,213.  Total  Project  Cost: 
$49,213.  To  plan  for  a  public  radio 
telecommunications  center  in  the 
unserved  area  of  Lawrenceville. 

File  No.  55292  PTB  Central  Television 
Corp,  23  Sesame  Street.  PO  Box  23, 
Richmond.  VA  23235.  Signed  By:  Dr. 
Richard  Hall.  Funds  Requested:  $24,525. 
Total  Project  Cost:  $32,700.  To  assess 
alternative  to  translator  services  now 
provided  by  WCVE-TV  to 
Charlottsville.  Farmville  and  their 
surrounding  communities,  Planning 
activities  will  focus  primarily  on 
providing  direct  public  TV  services  over 
available  full  service  frequencies.  Local 
origination  will  also  be  planned  for. 

File  No.  55293  CTN  Central  Virginia 
Ed.  TV  Corp.  23  Sesame  St.,  Richmond, 
VA  23235.  Signed  By:  Mr.  Rchard  Hall. 
Vice  President.  Funds  Requested: 
$98,137.  Total  Project  Cost:  $130,850.  To 
activate  an  ITFS  system  in  conjunction 
with  educational  and  government 
agencies  in  metropolitan  Richmond. 

VI  (Virgin  Islands) 

File  No.  55001  CTN  College  of  the 
Virgin  Islands,  Brewer's  Bav.  St. 
Thomas,  VI  00801.  Signed  By:  Mr.  Arthur 
A.  Richards,  President.  Funds 
Requested:  $465,471.  Total  Project  Cost: 
$620,629.  To  interconnect  the  St.  Thomas 
and  St.  Croix  campuses  of  the  College  of 
the  Virgin  Islands  via  microwave  across 
45  miles  of  the  Caribbean  Sea  and  to 
establish  an  ITFS  System  to  serve  the 
citizens  of  the  islands  of  St.  Thomas,  St. 
Croix  and  St.  John.  Virgin  Islands. 

VT  (Vermont) 

File  No.  55364  CTB  Burlington  School 
Department,  14  South  Williams  Street, 
Burlington,  VT  05401  Signed  By: 
Bernhardt  A.  Smyle,  Director 
Instructional  Ser.  Funds  Requested: 
$120,338.  Total  Project  Cost:  $163,450.  To 
establish  a  noncommercial  lowpower 
TV  station,  operating  on  Channel  11, 
Burlington.  VT.  to  provide  local  program 
services. 

WA  (Washington) 

File  No.  55057  PTB  The  University  of 
Washington,  4045  Brooklyn  Ave.,  NE. 
Seattle.  WA  98105.  Signed  By:  Mr. 
Donald  W.  Allen,  Dir.  Grant  and 
Contract  Ser\ices.  Funds  Requested: 
$29,905.  Total  Project  Cost:  $39,905.  A 
planning  project  which  will  determine 
the  impact  of  construction  of  buildings 


in  central  Seattle  on  the  signal  of  KCTS. 
operating  on  channel  9.  KCTS  serves 
Seattle  and  the  surrounding  area  of 
Washington  state. 

File  No.  55058  CTB  The  University  of 
Washington,  4045  Brooklyn  Ave.,  NE. 
Seattle.  WA  98105.  Signed  By:  Mr. 
Donald  W.  Allen,  Dir  Grant  and 
Contract  Services,  Funds  Requested: 
S499.981.  Total  Project  Cost  $806,421.  To 
improve  the  facilities  of  KCTS.  operating 
on  channel  9.  Seattle.  W.A  by  replacing 
obsolete  \  ideotape  recorders  and 
switching  equipment. 

File  No.  55115  PRB  Northern  Sound 
Public  Radio.  Bellingham  Tower  =920 
Box  2801.  Bellingham.  WA  98255  Signed 
By:  Mr.  Richard  A.  Baum.  President. 
Funds  Requested:  $18,412.  Total  Project 
Cost:  $30,486.  To  plan  a  public  radio 
station  which  would  bring  first  service 
to  213.000  people  in  Whatcom,  Skagit. 
San  Juan,  Clallum,  Jefferson,  and  Island 
Counties  which  are  located  in  the 
northwest  corner  of  the  state  of 
Washington. 

File  No.  55119  CRB  Northwest 
Chicano  Radio  .Network.  120  Sunnyside 
Ave.,  Granger,  W.A  98932  Signed  By:  Ms 
Rosa  Ramon,  Station  Manager,  Funds 
Requested:  $112,935.  Total  Project  Cost: 
$150,581.  To  improve  noncommercial 
radio  station  KDNA,  operating  on  91.9 
MHz.  Granger,  WA  by  replacing 
obsolete  production  equipment  and 
adding  stereo  capability.  The  station 
provides  Spanish  language  broadcasts 
to  the  Yakima  V'alley. 

File  No.  55330  CRB  Pacific  Lutheran 
University,  Inc.  121st  and  Park  Avenue. 
Tacoma,  WA  98447.  Signed  By:  Mr. 
William  Rieke.  President.  Funds 
Requested:  $24,550,  Total  Project  Cost: 
$32,733.  To  extend  the  noncommercial 
radio  services  of  KPLU-FM,  operating 
on  88  5  MHz.  in  Tacoma,  WA  to  58,000 
people  residing  in  the  Port  Angeles  and 
Mount  Vernon  areas  via  the 
construction  of  two  low  power  FM 
translators. 

File  No.  55355  CRB  Clover  Park  School 
Dist.  No.  400,  4500  Steilacoom  Blvd.  SW, 
Tacoma.  WA  98499-4098.  Signed  By:  Mr. 
Charles  Alexander,  Superintendent. 
Funds  Requested:  $57,840.  Total  Project 
Cost:  $77,120,  To  extend  service  of 
KVTI-FM,  operating  on  90,9  MHz  in 
Tacoma,  WA,  by  relocating  the 
transmitter  and  increasing  power.  The 
project  will  provide  58.000  persons  with 
first  public  radio  coverage 

WI  (Wisconsin) 

File  No.  55088  CTB  Milwaukee  Area 
Dist.  Bd,  of  VTAE,  1015  N  Sixth  St.. 
Milwaukee.  WI  53203,  Signed  By:  Mr. 
Bruce  N  Ponga,  Business  Manager. 
Funds  Requested:  $212,324.  Total  Project 
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Cost:  5283.098.  To  activate  multi-channel 
audio  service  to  noncommercial 
television  stations  WMVS-TV.  channel 
10.  Milwdukee,  Wisconsin  and  W.MVT- 
TV,  Channel  36.  Milwaukee.  Wisconsin 
in  order  to  provide  stceo  progr^ini 
services  to  the  communities  in  and 
about  the  Milwaukee  metropolitan  area. 
File  No.  551-52  CTN  State  of  Wise.  Ed. 
Communic.  Bd..  3319  West  Beltl.ne 
Highway.  Madison.  Wl  53713.  Signed 
By:  Mr.  Paul  Norton,  Executive  Director. 
Funds  Requested:  $197,943.  Total  Project 
Cost:  $263,924.  To  provide 
interconnected  instructional  television 
fixed  service  a.mong  technical  institutes 
in  Appleton.  Fond  du  Lac  and 
Cleveland.  Wl.  and  telecommunications 
services  to  the  counties  of  Manitowoc, 
Calumet  and  Sheboygan.  The  system 
w,ll  include  low  power,  microwave  and 
H"FS  facilities  designed  to  e.xtend  the 
present  cappbilities  of  the  existing  slate 
tek-commc.nications  network  offering 
s'gn^ficant  alternative  educational 
television  service 

File  No.  55146  1TB  Wl  Indianhead 
VIAE  Dist.rict.  5<-)5  Pine  Ridge  Drive,  PO 
Box  B,  Shell  Lake.  Wl  54871.  Signed  By: 
Mr.  Richard  F.  Roder,  Asst.  to  Dir 
Special  Projects,  Funds  Requested: 
$73,978.  Total  Project  Cost:  $94,913.  To 
plan  for  an  audio  and  television 
instructional  network  with  multiple 
origination  centers  using  a  variety  of 
media  to  dissemina'e  prograais  to  the  11 
counties  of  northwest  Wisconsi:). 

File  No  .55176  CTN  .Alma  Center- 
llambird  Sch.  Disl.,  Alma  Center.  Wl 
54611.  Sioned  B> :  Mr.  John  Oakeson, 
Superintendent  of  Schools.  Funds 
Requested.  $81,000.  Total  Project  Cost: 
$10ct.4rtO.  To  extend  the  edjca'ional 
television  services  of  the  westem 
Wisconsin  rommunicat'cns 
Cooperative,  frempaleau  Co..  Wl.  lo  the 
schools  of  .Mma  Center  Humbird- 
Memllan  Dlsiricts.  Jackson  Co.,  Wl  and 
tie  villages  they  serve  by  providing 
microwave  ir.terconnection  and  local 
origination  f.<cilities  to  this  we.st  central 
Wisconsin  rural  area. 

File  .\o.  55177  CRB  State  of 
Wisconsin.  3319  West  Beltline  Highway. 
Madison.  Wl  5371J.  Signed  By:  Mr  Paul 
Norton.  Executive  Director.  Funds 
Requested:  Sl"9.210.  Tjial  Project  Cost: 
S284.586.  To  activate  a  repeater  FM 
station  at  Park  Falls.  Wl  to  bring 
educational  radio  to  the  coun'ies  of 
Ashland.  Iron.  Oneida  and  Viias  and  to 
replace  existing  transmission  facilities 
of  public  radio  station  WPNE-FM.  89.3 
MHz,  Green  Bay.  W!  and  WH(.A-FM. 
90.3  MHz,  La  Crecent.  Wl  to  improve 
signal  quality  and  expand  service  to 
those  communities. 

File  No.  55204  CTB  University  of 
Wisconsin-Stout,  800  S.  Broadway. 


Menomonie.  Wl  54751.  Signed  By:  Miss 
Nelva  Runnails,  Dear,  Cur.  Res.  and 
Grad.  Stud.  Funds  Requested:  $216,000. 
Total  Project  Cost:  $295,040.  To  replace 
obsolete  and  worn  out  origination  and 
test  equipment  at  public  television 
station  WHWC-TV.  channel  28. 
Menomonie.  WiscoriSin  to  maintain 
telecomnr  nications  services  to  the 
communities  in  the  17  counties 
comprising  the  Menomonie-Eauclaire 
areas. 

File  N'o.  55244  CRB  White  Plain  Cmty. 
Brdcstg.  Inc..  303  W  Prospect  St., 
Rhinelander,  Wl  5-1,501.  Signed  By:  Mr. 
Peter  Nordgen,  Prfsident.  Funds 
Requesied:  $5,250.  Total  Project  Cost: 
iJ/.OOO.  To  extend  the  signal  of 
nonco.nimercial  radio  station  WXPR- 
FM,  91.7  MHz,  Rhinelander,  Wisconsin, 
by  activating  a  repeater  translator 
service  to  provide  telecommunications 
service  to  the  communities  of  Bessemer 
and  Ironwood,  Ml. 

File  No.  .55316  CRB  White  Pine 
Community  Brdcstg.  Inc..  303  West 
Prospect  Street.  Rhinelander  Wl  54501. 
Signed  By:  Mr.  Peter  Nordgren, 
President.  Funds  Requested:  $11,175. 
Total  Project  Cost:  $14,900.  To  improve 
the  facilities  of  noncommercial  radio 
station  WXPR-FM,  91. 7  MHz, 
Rhinelander.  Wisconsin,  by  providing 
required  signal  test  equipment  and 
microwave  remote  location  production 
apparatus  to  meet  local  programming 
needs  for  the  Wisconsin  counites  of 
One:da,  Vilas,  Forest.  Lincoln,  Langlade 
and  Price.  , 

WVfWest  Virginia  I  I 

File  No.  55025  PRTB  WV  Educational 
Brdcstg.  Auth.,  Suite  B424,  1900 
Washington  St..  Cha-|eston.  WV  25305. 
Signed  By:  Dr.  Presley  D.  Holmes, 
Executive  Director.  Funds  Requested: 
$50,000.  Total  Project  Cost:  $60.00.  Far 
the  West  Virginia  Educational 
_Broadcfasiing  Authority  to  develop  a 
long  range  p!;-in  for  completing  the 
public  telecommunication  system 
statewide.  The  project  will  evaluate  TV 
signals,  radio  and  TV  translators,  low 
power,  cable.  ITFS  and  satellite 
distribution.  Unserved  areas  are 
included. 

File  No.  55036  CRB  WV  Educational 
Brdcstg.  Auth..  1900  Washington  St.. 
Suite  242.  Charleston,  WV  25305.  Signed 
By:  Mr.  Prelsey  D.  Holmes.  Executive 
Director.  Funds  Requested:  $37,133. 
Total  Project  Cost:  $49,511.  To  improve 
the  facilities  of  public  radio  station 
WVPM-FM,  operating  on  88.5  in 
Morgantown.  WV.  to  provide  first  local 
origination. 

File  No.  55056  CTB  WV  Educational 
Brdcstg..  Auth..  Third  Avenue. 
Huntington,  WV  25701,  Signed  By:  Mr. 


Presley  D.  Holmes.  Executive  Director. 
Funds  Requested:  $975.00'3.  Total  Project 
Cost:  $1,300,000.  To  replace  worn  out 
transmission  equipment  and  extend  the 
grade  B  signal  cf  WPBY-TV, 
Huntington,  WV.  to  provide  first  local 
service  to  a!!  of  Roane  and  parts  of 
Jackson  and  Wirt  counties  by  replacing 
obsolete  apparatus  needed  to  deliver 
programming. 

File  No.  55162  CTB  West  Virginia  Ed. 
Bdcstg.  Auth..  191  Scott  Ave.. 
Morgantown,  WV  26505.  Signed  Dy:  Dr. 
Presley  D.  Holmes,  Executive  Director. 
Funds  Requested:  $294  342.  Total  Project 
Cost:  S392.456.  To  upgrade  the 
transmission  capabii.lies  of  station 
WNF>B-TV.  operating  on  channel  24. 
Morgantwon.  WV.  by  replacing  obsolete 
off  air  translator  feeds  with  a 
microwave  relay  network  to  deliver 
programming  to  residents  of  the  eastern 
panhandle  of  WV. 

Deferred  List  of  .Applications  Submitted 
to  PTFP  for  FY  85 

AL  (Alabama) 

New  file  no.  5.5012CRB;  old  file  no. 
4290,  Jefferson  Davis  St.  Jr.  College. 
Brewton. 

New  file  no.  55037CTB,  old  file  no. 
4270.  Alabama  Ed.  TV  Commission. 
Birmingham. 

New  file  no  .55281  PRTB;  old  file  no. 
4217,  Alabama  Center  for  Higher  Educ, 
Birmingha-m. 

AZ  (Arizona) 

New  File  no.  55063CTB;  old  file  no. 
4054,  3144,  University  of  Arizona. 
Tucson. 

CA  (California) 

New  file  no.  55164CRB;  old  file  no. 
4012,  KXOL  c/o  Marcus  A,  Smith. 
Chico. 

CO  (Colorado) 

New  file  no.  55017CRB:  old  file  no. 
4020,  Public  Brdcstg.  of  Colorado.  Inc. 
Denver. 

.New  file  no.  55422CRB;  old  file  no. 
4039.  North  Fork  Valley  Pub.  Radio.  Inc. 
Paonia. 

CT  (Connecticut) 

New  file  no.  55141CTN:  old  file  no. 
4144.  Connecticut  Ed.  Telecomm.  Corp. 
Hartford. 

FL  (Florida) 

New  file  no.  55055CR7  N;  old  file  no. 
4066.  3129  State  of  Flonda.  Tallahassee. 

New  file  no.  55105PRTB;  old  file  no. 
4007,  3031,  2038,  1190  Sch,  Board  of 
Browai-d  County.  Ft.  Lauderdale. 
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New  file  no.  55128CTB;  old  file  no. 
4140.  ,3029.  2336.  1702  University  of 
South  Florida,  Tampa. 

New  file  no.  55129CRB;  old  file  no, 

4183,  University  of  South  Florida, 
Tampa. 

New  file  no.  55131CTB;  old  file  no. 

4184.  University  of  South  Florida, 
Tampa. 

New  fil(j  no.  551B(.CRB,  old  file  no. 
4162,  Indian  River  Community  College, 
Fort  Pierce. 

New  file  no.  55349CTB:  old  file  no. 
4325,  School  Board  of  D.ide  County, 
Miami. 

GA  (Georgia) 

New  file  no.  55386CTB:  old  file  no. 
4237,  Atlanta  Board  of  Education. 
Atlanta. 

I  A  (Iowa) 

New  file  no.  55039CTN;  old  file  no. 
4019,  Iowa  Lakes  Community  College. 

F.stherville. 

New  file  no.  55409CRB:  old  file  no. 
4214,  3333  Oakhill-Jdckson  Econ.  Devel. 
Corp,  Cedar  Rapids. 

IL  (Illinois) 

New  file  no.  55261CTB;  old  file  no. 
4068,  Chicago  Educational  TV  Assoc. 
Chicago. 

New  file  no.  55283CRB;  old  file  no. 
4248,  College  of  Dupage.  Glen  Ellyn. 

IN  (Indiana) 

New  file  no.  55008CRB;  old  file  no. 
4048.  Trustees  of  Indiana  University. 
BU)omington. 

New  file  no.  55338CTB:  old  file  no. 
4060.  Northwest  IN  Pub.  Brdcstg,.  Inc.. 
Highland. 

New  file  no.  55397CRB;  old  file  no. 
4255,  Ball  State  University,  Muncie. 

KS  (Kansas) 

New  file  no.  55241 CTB;  old  file  nQ„ 
4286,  Smoky  Hills  Public  TV.  Bunker 
Hill. 

New  file  no.  5531 3CTB;  old  file  no. 
4040.  Washburn  University  of  Topeka. 
Topeka. 

KY  (Kentucliy) 

New  file  no.  55015CRB:  old  file  no. 
4005,  3042,  Black  American  Comm..  Inc., 
Frankfort. 

New  file  no.  55332CTB;  ole  file  no. 
4158,  Western  Kentucky  University, 
Bowling  Green. 

ME  (Miane) 

New  file  no.  55051CTB:  old  file  no. 
4189,  University  of  Maine,  Orono. 

New  file  no.  "55286CTN;  old  file  no. 
4129,  University  of  Southern  Maine. 
Portland. 


MI  (Michigan) 

New  file  no.  55093CTB:  old  file  no. 
4082,  3109,  2104  Grand  Valley  State 
College,  Allendale. 

New  fale  no.  55101CTB;  old  file  no. 

4061,  3175  Board  of  Trustees  MI  St. 
Univ..  East  Lansing. 

New  file  no.  55125CRB;  old  file  no. 
4088.  Brd.  of  Control,  N.  MI  Univ.. 
Marquette. 

New  file  no.  55289CRB:  old  file  no. 
4254,  3105.  2048.  Central  Ml  Univ.  Pub 
Brdcstg,  Mt.  Pleasant. 

New  file  no.  55411CRB;  old  file  no. 
4086.  3026,  2109,  Delta  College. 
University  Center. 

MN  (Minnesota) 

New  file  no.  55322CRB;  old  file  no. 
4057.  3114  Minnesota  Public  Radio.  Inc.. 
St.  Paul. 

MO  (Missouri) 

New  file  no.  55035CTB:  old  file  no. 
4138.  Public  Television  19,  Inc..  Kansas 
City. 

New  file  no.  55091 CRB;  old  file  no. 
4098,  Southern  Missouri  Slate  Univ., 
Springfield, 

New  file  no.  55272CRB;  old  file  no. 
4079,  3301,  2278  Mid-Coast  Radio 
Project,  Inc.,  Kansas  City. 

MT  (Montana) 

New  file  no.  55213CTN;  old  file  no. 
4064,  Whitehall  Low  Power  TV.  Inc. 
Whitehall. 

New  file  no.  55225CTN:  old  file  no. 
4130,  Laurel  Public  Television.  Inc., 
Laurel. 

New  file  no.  55403CTB;  old  file  no. 
4302,  Bitterroot  Valley  Public  TV. 
Hamilton. 

New  file  no.  55416CTB:  old  file  no. 
4157,  3166  Dull  Knife  Memorial  College. 
Lame  Deer. 

ND  (North  Dakota) 

New  file  no.  55047CTB:  old  file  no. 
4076,  Prairie  Public  Broadcasting,  Inc., 
Fargo. 

NE  (Nebraska) 

New  file  no.  55147CTB;  old  file  no. 
4147.  University  of  Nebraska,  Lincoln. 

New  file  no.  55235CRB;  old  file  no. 
4067,  Sunrise  Communications.  Inc., 
Lincoln. 

New  file  no.  55319CRB;  old  file  no 

4062.  University  of  Nebraska  at  Omaha. 
Omaha. 

NJ  (New  Jersey) 

New  file  no.  55072CRB;  old  file  no. 
4091,  Mercer  County  Community 
College.  Trenton. 

New  file  no.  55089CTB;  old  file  no. 
4300,  3137  State  of  New  Jersey.  Trenton. 


^New  file  no.  55363C'rB  old  file  no. 
4069,  N)  Pubi.c  Broadcasting  Auth.. 
Trenton. 

NM  (New  Mexico) 

New  file  no.  5509901  B  old  file  no. 
4316.  3245  Regents  of  the  Univ.  of  NM. 
Albuquerque. 

NV  (Nevada) 

New  file  no.  55028CTB;  old  file  no. 
4256.  Lyon  County  Board  of  Comms.. 
Yerington. 

NY  (New  York) 

New  file  no.  5519~CRTB:  old  file  no. 
4100,  3094  Rochester  Area  Ed.  TV,  Inc.. 
Rochester. 

New  file  no.  55205CRB;  old  file  no. 
4032,  Rochester  Radio  Reading  Service. 
Rochester. 

New  file  no.  55233CTB:  old  file  no. 
4273.  Dutchess  Community  College. 
Poughkeepsie. 

New  file  no.  55387CRB;  old  file  no. 
4023.  3107  UHURU  Communications. 
Inc..  Binghamton. 

OH  (Ohio) 

New  file  no.  5501 6CTB:  old  file  no. 
4011.  3122  Bowling  Green  State 
University.  Bowling  Gref  n. 

New  file  no.  55259CRB.  old  file  no. 
4258.  Toledo  Board  of  Education. 
Toledo. 

OK  (Oklahoma) 

New  file  no.  55003C TB:  old  file  no. 
4104.  Rogers  State  College.  Claremore. 

OR  (Oregon) 

New  file  no.  55216CTN;  old  file  no. 
4128.  Lane  Community  College,  Eugene 

New  file  no.  55294CTN;  old  file  no. 
4109,  Oregon  Public  Broadcasting. 
Portland. 

New  file  no.  55295CTB;  old  file  no. 
4107.  Oregon  Public  Broadcasting. 
Portland. 

PA  (Pennsylvania) 

New  file  no.  55187CRB.  old  file  no. 
4221,  3168  NE  Penns\!vania  Ed.  TV 
Assoc.  Piltston. 

New  file  no.  55276CTB;  old  file  no. 
4034,  3141,2296.1336  Metropolitan  Pitts. 
Pub.  Brdcstg,  Pittsburgh 

RQ  (Puerto  Rico) 

New  file  no.  55263CRB:  olft  file  no. 
4077,  Arecido  Tech.  Univ.  College. 
Arecido. 

TX  (Texas) 

New  file  no.  55006CTB.  old  file  no. 
4008.  3039,  2152, 1480  Denton  Ch.  Two 
Foundation  Inc..  Denton. 
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JMI 


New  file  n:)  5.5020CTB:  old  file  no, 
4151.  3180.  2342  (820507)  Pub.  Cnm-n 
Found,  for  \jrth  TX.  Ddilas. 

New  file  no.  55253CRB:  old  f:|p  no 
4029.  2025,  3019  South  Texas  Publ.c 
Brdcstg.  S>s  ,  Cnrpua  Christi, 

New  file  no.  51273CTB.  old  file  no, 
4036,  AmdriHo  I'lnior  College  Di,!,, 
Amarilhj. 

New  file  no,  55296CRB  old  f,le  no. 
4199,  Navarro  ColleRe.  Corsicana. 
\'A  IV:n>:n:cl 

New  file  no.  55183Pi  .\  old  file  no. 
4219.  3269  Northern  Virg:.":a  Comm. 
College,  Annand-ile 

VT  IVeiPAor.tl 

New  file  no.  55418CTB:  old  file  no. 
4194.  U,  of  Vermont.  Agricultural  Coll. 
VVinooski, 
\V.-\  l\Vcsh:n^'orl 

.New  file  no.  55251C1B  old  file  no. 
4148.  VVash:nt;!on  Sta'e  University, 
Pullman. 
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NUCLEAR  REGULATORY 
COMMISSION 

Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations; 
Monthly  Notice 

I.  Background 

Pursuunt  to  Public  Law  {P-ah.  L.)  97- 
415.  the  Nuclear  Regulatory  Commission 
(the  Commission)  is  publishing  its 
regular  monthly  notice.  Public  Law  97- 
415  revised  section  189  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under  a 
new  provision  of  section  189  of  the  Act. 
This  provision  grants  the  Commission 
the  authority  to  issue  and  make 
immediately  effective  any  amendment 
to  an  operating  license  upon  a 
determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  monthly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  monthly  notice  which  was 
published  on  February  27.  1985  (.iO  FR 
7979)  through  March  18.  1985. 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  LICENSE  AND 
PROPOSED  NO  SIGNIFICANT 
H.^ZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  a..ciJent  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 


Comments  should  be  addressed  to  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  Attention: 
Docketing  and  Service  Branch. 

By  April  25. 1985  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  corrference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfj'  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eaoh  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 


be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendement  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commisison,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention; 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington.  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
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inform  the  Commission  by  a  loll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Branch  Chief):  Petitioner's 
name  and  telephone  number;  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/o'r 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(1)  (i)-(v) 
and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington,  D.C,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Arkansas  Power  &  Light  Company. 
Docket  No.  50-368.  Arkansas  Nuclear 
One.  Unit  2,  Pope  County,  Arkansas 

Date  of  amendment  request: 
December  21, 1984. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  steam  generator  low  water  level  trip 
setpoints  specified  in  Table  2.2-1  and 
Table  3.3^  of  the  Technical 
Specifications  (TS).  Specifically,  the 
reactor  protective  instrument  trip 
setpoint  and  the  Engineered  Safety 
Feature  Actuation  System  (ESFAS)  trip 
value  for  the  steam  generator  low  water 
level  would  be  reduced  from  46.7%  to 
23%.  Similarly,  the  allowable  values  in 
these  tables  would  be  reduced  by  the 
same  magnitude  from  45.811%  to 
22.111%.  Reducing  these  setpoints  is 
expected  to  reduce  the  probability  of 
unnecessary  reactor  trips  during  certain 
planned  operating  maneuvers,  such  as 
manual  control  of  steam  generator  water 
levels  at  low  power. 

The  purpose  of  the  steam  generator 
low  water  level  reactor  trip  is  to  provide 
protection  against  a  loss  of  normal 
feedwater  flow  incident.  The  reactor  trip 


setpoint  should  provide  allowance  that 
there  will  be  sufficient  water  inventory 
in  the  steam  generators  at  the  time  of 
the  trip  to  provide  sufficient  margin 
before  emergency  feedwater  is  required. 
Automatic  actuation  of  the  Emergency 
Feedwater  System  (EFWS)  is  initiated 
when  several  parameters,  including  the 
steam  generator  water  level,  reach  the 
ESFAS  trip  values. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  loss  of  normal  feedwater  flow  is 
analyzed  in  Chapter  15  of  the  ANO-2 
Updated  Final  Safetv  Analvsis  Report 
(UFSAR).  There,  the'setpoint  for  the 
steam  generator  low  water  level  used  in 
the  accident  analyses  is  5%.  The 
applicable  ESF.^S  trip  value  is  also  5% 
in  the  accident  analyses.  The  results  of 
the  loss  of  normal  feedwater  flow- 
analysis  show  that  the  plant  protection 
system  consisting  of  the  Reactor 
Protective  System  (RPS)  and  the  ESFAS 
will  assure  that  the  fuel  design  limit  is 
not  exceeded  and  that  the  steam 
generator  heat  removal  capability  is 
maintained  in  the  event  of  a  loss  of 
normal  feedwater  flow.  The  analyses 
setpoint  of  5%,  when  corrected  for 
equipment  errors  and  measurement 
uncertainties,  results  in  a  proposed 
setpoint  of  23%. 

In  the  December  21.  1984  application, 
the  licensee  states  that  the  present  trip 
setpoint  was  selected  during  the  initial 
licensing  review  of  A.\0-2  in  order  to 
resolve  questions  concerning 
asymmetric  steam  generator  events. 
After  obtaining  an  operating  license,  the 
licensee  modified  its  Core  Protection 
Calculators  (CPC)  software  to  include 
cold  leg  temperature  difference  bias 
algorithm  to  provide  a  reactor  trip  in  the 
event  of  an  asymmetric  steam  generator 
transient.  This  modification  was 
reviewed  and  approved  by  the  NRC 
staff  in  its  Safety  Evaluation  dated  June 
19. 1981. 

In  addition  to  our  preliminary  review 
of  the  loss  of  normal  feedwater  flow 
event  and  our  review  of  the  asymmetric 
steam  generator  transient,  we  performed 
a  preliminary  review  of  all  other  events 
in  Chapter  15  of  the  ANO-2  UFSAR.  No 
adverse  effects  resulting  from  the 
proposed  changes  have  been  identified 
in  our  review.  Therefore,  the  change  is 
clearly  within  all  acceptable  criteria 
with  the  Reactor  Coolant  System  and  its 
associated  auxiliaries  as  contained  in 
Section  15.2.7  of  the  Standard  Review 
Plan  (SRP),  "LOSS  OF  NORMAL 
FEEDWATER  FLOW  which  is  the 
applicable  section  of  the  SRP  for  the 
systems  involved. 

Therefore,  the  proposed  changes 
match  an  example  of  "no  significant 
hazard"  in  the  guidance  provided  by  the 


Commission  (48  FR  14870).  namely,  a 
change  which  "may  reduce  in  some  way 
a  safety  margin  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  as  specified  in  the  Standard 
Review  Plan  "  Thus,  the  staff  proposes 
to  determine  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
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Date  of  amendment  request:  January 
28.1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
remove  the  rod  bow  penalty  factor 
surveillance  requirement.  Specifically. 
TS  4.2.4.4  which  requires  that  certain 
DNBR  penalty  factors  shall  be  verified 
to  be  included  in  the  COLSS  and  CPC 
DN'BR  calculations  periodically  would 
be  deleted. 

The  D.NBR  (Departure  from  Nucleate 
Boiling  Ratio)  is  a  unitless  value 
calculated  from  reactor  core  thermal- 
hydraulic  conditions  on  a  real-time  basis 
from  an  NRC  approved  empirical 
correlation.  It  is  a  measure  of  thermal 
margin.  Maintaining  core  conditions 
such  that  DNBR  is  above  a  prescribed 
value  ensures  that  the  fuel  cladding  will 
not  overheat  during  normal  and 
abnormal  plant  operation.  The  CPC 
(Core  Protection  Calculators),  which  are 
an  integral  part  of  the  reactor  protection 
system  (RPS)  at  A.N'O-2.  monitor  certain 
NSSS  variables  and  initiate  a  reactor 
trip  if  fuel  design  limits  are  approached 
as  a  result  of  an  abnormal  event  The 
COLSS  (Core  Operating  Limit 
Supervisory  System)  is  a  monitoring 
system  which  continuously  calculates 
and  advises  operators  of  margins  to  core 
operating  limits  on  fuel  design  and  the 
licensed  power  level.  The  COLSS 
provides  an  alarm  if  any  one  of  the  core 
operating  limits  is  exceeded. 

In  Supplement  .\o.  1  to  the  Safety 
Evaluation  Report  (NUREG-0308)  of 
June  1978  for  the  issuance  of  the  A.NO-2 
operating  license,  the  NRC  staff  required 
that  certain  conservative  D.NBR  penalty 
factors  due  to  rod  bowing  as  functions 
of  fuel  burnups  be  used  in  D.NBR 
calculations.  The  above  requirement 


was  imposed  since  ANO-2  was  the  lead 
pbnt  with  Combustion  Engineering  (CE) 
16x16  fuel  design;  therefore,  there  was 
no  irradiated  fuel  data  germane  to  the 
CE  16x16  fuel  design  at  the  time. 

Since  the  issuance  of  the  ANQ-2 
operating  license,  CE  has  accun.ulated 
and  studied  irradiated  fuel  data  specific 
to  ANO-2.  A  CE  report.  CF„N'-289iA). 
provides  the  results  of  the  CE  study.  The 
report,  which  was  submitted  by  the 
licensee  in  support  of  the  proposed  TS 
change,  supports  the  use  of  a  single 
lower  value  for  the  DNBR  penalty  factor 
due  to  rod  bowing.  The  single  DNBR 
penalty  factor  would  be  included  in  the 
CPC  and  COLSS  softwares.  This  would 
( liminate  the  need  for  determining  the 
D.NBR  penalty  factor  for  each  batch  of 
fuel  assemblies  based  on  its  burnup  and 
^■erlfying  the  application  of  correct 
penalty  factors  in  DNBR  calculations. 

Basis  for  proposed  no  significant 
•  hazards  consideration  delerminotior: 
The  Commission  has  provided  guidai-.ce 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  ¥K  14870).  One  of  the 
examples  of  actions  involving  no 
significant  hazards  considerations 
relates'to  a  relief  granted  upon 
demonstration  of  acceptable  operation 
from  an  operating  restriction  that  was 
imposed  because  acceptable  operation 
was  not  yet  demonstrated. 

The  proposed  change  appaa.'-s  to  be 
similar  to  the  above  example  in  that  the 
CE  study  based  on  the  ANO-2 
■rradiated  fuel  data  appears  to  support 
acceptable  operation  of  ANO-2  without 
the  rod  bow  penalty  factor  surveillance 
requirement.  Thus,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
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Dale  of  amendment  request:  January 
28,  1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Table  2.2-2.  "CORE  PROTECTION 
CALCULATOR  ADDRESSABLE 
CONSTANTS",  to  change  the  allowable 
ranges  of  the  azimuthal  tilt  allowance 
(TRJ.  the  primary  delta  T  calibr-ition 
constant  (TPC)  and  the  neutron  flux 
power  calibration  constant  (KCAL).  The 


proposed  changes  would  make  the 
values  in  the  TS  consistent  with  the 
present  ranges  of  these  addressable 
constants.  The  core  protection 
calculators  (CPC)  addressable  constants 
are  provided  to  allow  calibration  of  the 
CPC  for  more  accurate  indications  of 
power  level,  RCS  flow,  and  radial 
peaking.  In  addition,  the  CPC 
addressable  constants  allow  inclusion  of 
allowances  for  measurement 
uncertainties  or  inoperable  equipment. 
The  addressable  constants  are  variables 
which  are  expected  to  be  modified 
between  cycles  or  even  during  reactor 
operation.  By  a  Safety  Evaluation  dated 
June  19, 1981.  the  NRC  staff  approved  a 
provision  in  the  TS,  i.e.  TS  2.2.2,  which 
allows  the  licensee  to  modify  the 
addressable  constants  in  accordance 
with  the  approved  methodology  and 
procedures  to  accommodate  the  fact 
that  the  addressable  constants  are 
expected  to  be  modified  even  during 
reactor  operation.  The  amendment 
request  dated  January  28,  1985  involves 
three  additional  issues  which  will  bs 
addressed  in  separate  notices. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  hag  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  a  proposed 
license  amendment  involves  a 
significant  hazards  consideration  by 
providing  certain  examples  (48  PR 
14870)  of  amendments  not  likely  to 
involve  significant  hazards 
considerations.  One  of  the  examples 
relates  to  a  change  which  either  may 
result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously  analyzed  accident  or  may  in 
some  way  reduce  a  margin  of  safely,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptance  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan 
(SRP):  For  example  a  change  resulting 
from  the  application  of  a  small 
refinement  of  a  previously  used 
calculational  model  or  design  method. 

It  appears  that  the  proposed  changes 
are  similar  to  the  example  cited  in  that 
they  are  refinements  of  the  previously 
used  calculational  model  for  calibrating 
the  CPC  as  a  result  of  improved 
monitoring  and  additional  operational 
experience.  • 

On  the  basis  of  the  above,  the  NRC 
staff  proposes  to  determine  that  the 
requested  actions  involve  no  significant 
hazards  consideration. 
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Date  of  amendment  request:  January 
28,  1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS) 
pertaining  to  the  core  protection 
calculators  (CPC)  addressable  constants 
to  accommodate  the  CPC  functional 
modifications  discussed  in  CEN-288(A) 
which  was  submitted  by  letter  dated 
November  9, 1984.  The  CPC  are  an 
integral  part  of  the  ANO-2  reactor 
protection  system  (RPS).  The 
addressable  constants  serve  many  CPC 
functions.  Some  addressable  constants 
are  provided  to  allow  calibration  of  the 
CPC  for  more  accurate  indication  of 
power  level,  reactor  coolant  Howrate 
and  radial  peaking.  Other  addressable 
constants  allow  inclusion  of  allowances 
for  measurement  uncertainties  or 
inoperable  equipment.  The  proposed 
changes  replace  one  addressable 
constant  and  add  two  new  addressable 
constants  to  Table  2.2-2  of  the  TS 

The  amendment  request  dated 
January  28, 1985  involves  three 
additional  issues  which  will  be 
addressed  in  separate  notices. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  a  proposed 
license  amendment  involves  a 
significant  hazards  consideration  by 
providing  certain  examples  (48  PR 
14870)  of  amendments  not  likely  to 
involve  significant  hazards 
considerations.  One  of  the  examples 
relates  to  a  change  which  either  may 
result  in  some  increases  to  the 
probability  of  consequences  of  a 
previously  analyzed  accident  or  may  in 
some  way  reduce  a  margin  of  safety,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptance  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan 
(SRP):  For  example,  a  change  resulting 
from  the  application  of  a  small 
refinement  of  a  previously  used 
calculational  mode!  or  design  method. 
Each  of  the  three  proposed  changes 
appears  to  be  similar  to  the  example 
cited  and  thus,  the  NRC  staff  proposes 
to  deterniine  that  the  proposed  changes 
involve  no  significant  hazards 
consideration.  A  description  of  each 
proposed  change  to  the  TS  and  a 
discussion  of  how  each  change  is  similar 
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to  the  example  cited  are  addressed 
below: 

1.  Reactor  Power  Cutback  Time  Limit 
(RPCLIM) — The  proposed  change  would 
revise  Table  2.2-2  of  the  TS  to  add  the 
addressable  const.int  RPCLIM  (Point  ID 
Number  10.3).  The  CPC  aljjonfhms  which 
include  RPCLIM  are  a  part  of  a  standard 
CPC  softwd-e  package  update  provided 
to  the  licensee  by  Combustion 
Engineering  (CEJ,  the  CPC  vendor.  Even 
though  ANO-2  does  not  ajntain  the 
hardware  necessa.'-y  to  implement 
reactor  power  cutback,  the  reactor 
power  cutback  algorithms  will  be 
included  in  the  ANO-2  CPC  update  in 
order  to  reduce  the  differences  with  the 
CPC  systems  installed  at  other  CE 
reactors.  The  effect  of  these  algorithms 
on  the  ANO-2  CPC  will  be  nullified 
through  setting  the  applicable  data  base 
and  addressable  constant  to  zero. 

The  proposed  change  is  similar  to  the 
example  cited  m  that  the  change  would 
provide  for  future  refinement  of  the  CPC 
by  the  addition  of  algorithms  to  support 
a  reactor  power  cutback  system. 
Furthermore,  the  proposed  change  will 
not  increase  the  probability  or 
consequences  of  a  previously  analyzed 
accident  since  the  effect  of  the  change 
would  be  deactivated  by  the  use  of 
appropriate  addressable  constant  and 
data  base. 

2.  Secondary  Ca'orimetric  Power 
(PCALIB} — The  proposed  change  would 
revise  Table  2.2-2  of  the  TS  to  add  the 
addressable  constant  PCALIB  (Point  ID 
Number  104).  The  PCAUB  is  defined  as 
calorimetric  power  at  the  time  of  the 
latest  CPC  thermal  end  neutron  flux 
power  calibration.  This  addressable 
constant  would  be  added  to  one  of  the 
CPC  algorithms  which  would  apply  a 
power  dependent  power  measurement 
uncertainty.  Under  the  current  TS,  a 
constant  power  measurement 
uncertainty  for  all  power  levels  is 
applied  in  the  CPC  al^rithms.  The 
proposed  change  would  result  in  the 
application  of  imf)roved  power 
measurement  uncertainties  since  they 
vary  with  power  levels.  Thus,  it  appears 
that  the  proposed  change  is  similar  to 
the  example  cited  m  that  it  is  a  small 
refinement  of  the  previously  used 
calculationai  model.  Further,  the 
proposed  change  would  enhance  the 
RPS's  ability  to  meet  the  criteria 
specified  in  SRP  Section  7.2  "Reactor 
Trip  Systetn"  in  that  it  would  enhance 
the  CPC's  ability  to  sense  accident 
conditions  and  to  initiate  a  reactor  trip 
when  appropriate. 

3.  Temperature  Shadowing  Correction 
Factor  Multiplier  (CORRl)— The 
proposed  change  would  revise  Table 
2.2-2  of  the  TS  to  redefine  the 
addressable  constant  CORRl  (Point  ID 


Number  96).  The  addressable  constant 
COP.Rl  IS  currently  defined  as 
"Temperature  Shadowing  Factor 
Correction  Multiplier"'.  Temperature 
Shadowing  is  the  decalibration  of  e^* 
core  neutron  flux  power  resulting  from 
changes  in  the  reactor  coolant  density 
between  the  reactor  core  and  the  ex- 
core  detectors.  The  proposed  ch.inge 
would  redefine  the  adtiressable  constant 
CORRl  as  "Reference  Cold  Leg 
Tempeidture"  consistent  with  the  CPC 
temperature  shadowing  algorithm 
modification  and  would  reclassify  it  as  a 
Type  I  addressable  constant  (Type  I 
constants  require  periodic  calibration). 
The  CFC  temperature  shadtr.ving 
algorithm  modification  whii.h  is 
discussed  in  CEN/283CA)  would  result 
in  the  temperature  shadowing  correction 
factor  multiplier  being  redetlnwi  as  a 
fixed  constant  m  the  CPC  software. 

The  proposed  change  combine  with 
the  CPC  temperature  shadowing 
algorithm  modification  would  provide  a 
more  accurate  indication  of  power  near 
the  norma!  conditions  and  a  more 
conservative  temperature  shadowing 
correction  at  conditions  other  than  the 
normal  conditions. 

The  proposed  change  appears  to  be 
similar  to  the  example  cited  in  that  it  is 
a  refinement  of  a  previously  useti 
calculationai  model  for  correcting  ex- 
core  detector  signals  for  the  effects  of 
temperature  shadowing.  Furthermore, 
the  proposed  change  would  enhance  the 
RPS's  ability  to  meet  the  criteria 
specified  in  SRP  Section  7.2.  "Reactor 
Trip  Systems"  in  that  it  would  enhance 
the  CPC's  ability  to  sense  accident 
conditions  and  to  initiate  a  reactor  trip 
when  required. 
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Date  of  amendment  request-  January 
28. 1985. 

Description  of  amendment  request 
The  amendment  would  revise  the 
departure  from  Nucleate  Boiling  Ratio 
(DXI3K)  limit  used  by  the  Core  " 
Protection  Calculators  (CPC  to 
incorporate  the  findings  cf  a  recently 
completed  Combustion  Engineermg  |CE) 
study  on  rod  bow  penalty  and  penalties 
previously  accounted  for  by  one  of  the 
CPC  addressable  constants. 


The  D.NBR  is  a  unitiess  value 
calculated  from  reactor  core  ihermaJ- 
hydraulic  conditions  on  a  real-time  b^.sis 
from  an  .N'RC  approved  empirical 
correlation.  It  is  a  measure  of  thermal 
margin.  Maintaining  core  conditions 
such  that  DNBR  is  above  a  pre'»rrit>ed 
value  ensures  that  the  fuel  cladding  will 
not  o\erheat  dtinng  normal  and 
abnormal  plant  operatiort  The  CPC. 
which  are  an  integral  part  of  the  r»'actor 
protection  system  (RPS)  at  ANO-2, 
monitor  certain  NSSS  variabiles  and 
initiate  a  reactor  trip  if  fuel  desi;jr.  limits 
are  approached  as  a  result  of  an 
abnormal  event.  The  CPC  addressabk; 
constants  are  provided  to  allow 
calibration  of  the  CTC  to  more 
accurately  predict  reactor  power  levels 
and  radial  power  peaking  factors  and  to 
allow  the  CPC  to  account  for 
measurement  uncertainties  or 
inoperable  equipment. 

In  support  of  the  revised  rod  bow 
DNBR  ppnalty.  the  licensee  has 
submitted  a  CE  report.  CEN-2fl9(.A).  The 
CE  report  presents  a  refined 
calculationai  model  based  on 
accumulated  irradiated  fuel  data 
specific  to  .A.\0-2.  The  present  rod  bow 
DNBR  penalty  is  calculated  based  on 
extrapolation  from  a  model  for  the 
14  -  14  fuel  design  The  A.NO-2  core 
contains  177  fuel  ass.^mblies  of  the 
16x16  fuel  design.  The  proposed  D.NBR 
limit  would  account  for  the  new  rod  bow 
DNBR  penalty. 

In  a  Safety  Evaluation  (SE)  dated  July 
21.  1981,  the  NRC  staff  approved  a 
temporary  adjustment  on  the  BF.RRl 
addressable  constant  using  an  NRC 
approved  method  to  incorporate  the 
difference  between  the  .NRC  appro^  ed 
DNBR  limit  and  the  original  CPC  design 
DNBR  limit.  The  proposed  aniprdment 
would  incor|>orate  the  penalties 
previously  accounted  for  by  the  BF.RRl 
addressable  constant  into  the  new 
DNBR  limit. 

As  a  result  of  the  two  adjustments  on 
the  DNBR  limit  discussed  above,  the 
DNBR  limit  would  be  revised  from  1.24 
to  1.25. 

The  pmposed  change  on  the  DNBR 
limit  is  only  one  of  four  issues  address**d 
m  the  application.  The  other  issues  will 
be  t!ie  subject  of  separate  notices. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  applications  of  standards 
for  determining  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  (48  FR 
14870)  of  amend.Tients  that  are 
considered  not  lik-^ly  to  involve 
Significant  hazards  considerations  One 
of  the  examples  relates  to  a  char»ge 
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which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
arceptdble  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan  (SRP):  for 
example,  a  change  resulting  from  the 
application  of  a  small  refinement  of  a 
previously  used  calculational  model  or 
design  method. 

It  appears  that  the  DN'BR  limit  change 
emanating  from  the  revised  rod  bow 
D.\BR  penalty  is  similar  to  the  example 
cited  in  that  the  change  results  from  the 
application  of  a  small  refinement  of  a 
previously  used  calculational  model. 
The  DN'BR  limit  change  to  incorporate 
the  penalties  previously  accounted  by 
the  BERRl  addressable  constant 
represents  an  end  to  the  use  of  a 
temporary  adjustment  procedure  and 
incorporate  the  penalties  which  was 
found  to  be  within  all  acceptable  criteria 
with  respect  to  the  applicable  SRP 
acceptance  criteria  (i.e..  SRP  Section  4.4) 
by  the  N'RC  staff. 

Therefore,  since  the  application  for 
amend.Tient  involves  a  change  similar  to 
an  example  for  which  no  significant 
hazards  consideration  exists,  the  .\'RC 
staff  proposes  to  determine  that  the 
application  fur  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomhnsoa  Library,  Arkansas 
Tech  Universifv.  Russellville,  Arkansas 
72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq..  Bishop,  l.iberman.  Cook, 
Purcell  and  Reynolds.  1200  Seventeenth 
Street,  NVV.,  Washington.  D.C.  20036. 

NRC  Branch  Chief:  James  R.  Miller. 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-317.  Calvert  Cliffs 
Nuclear  Power  Plant.  Unit  No.  1.  Calvert 
County.  Maryland 

Date  of  applications  for  amendment: 
December  31, 1984  and  February  22. 
1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Unit  1  Technical  Specifications  (TS) 
to  reflect  analyses  performed  in  support 
of  Cycle  8  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  April  6,  1983  the  NRC  published 
guidance  in  the  Federal  Register  (48  FR 
14870)  concerning  examples  of 
amendments  that  are  not  likely  to 
iiuolve  significant  hazards 
considerations.  One  such  example  (iii) 
involves  "For  a  nuclear  power  reactor,  a 
change  resulting  from  a  nuclear  reactor 
core  reloading,  if  no  fuel  assemblies 


significantly  different  from  those  found 
previously  acceptable  to  the  NRC  for  a 
previous  core  at  the  facility  in  question 
are  involved.  This  assumes  that  no 
significant  changes  are  made  to  the 
acceptance  criteria  for  the  technical 
specifications,  that  the  analytical 
methods  used  to  demonstrate 
conformance  with  the  technical 
specifications  and  regulations  are  not 
significantly  changed,  and  that  NRC  has 
previously  found  such  methods 
acceptable." 

The  proposed  changes  to  the  Unit  1 
TS,  submitted  by  applications  dated 
December  31, 1984  and  February  22, 1985 
satisfy  the  criteria  of  example  iii. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed  changes 
to  the  TS  required  for  Unit  1  Cycle  8 
operation  involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esq.,  Shaw,  Pittman.  Potts 
and  Trowbridge,  1800  M  Street,  NW., 
Washington,  D.C.  20036. 

NRC  Branch  Chief:  James  R.  Miller. 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendment  request:  January 
31,  1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Unit  1  and  Unit  2  Technical 
Specifications  (TS)  to  reflect:  (1) 
Changes  to  surveillance  requirements 
for  safety  related  hydraulic  sway 
arrestors  (snubbers)  for  Unit  1  only.  (2) 
clarification  of  the  degree  of 
independence  associated  with  the 
emergency  core  cooling  system  (ECCS) 
and  shutdown  cooling  system,  (3) 
deletion  of  a  reactor  vessel 
pressurization  curve  that  is  no  longer 
needed  for  Unit  2  only,  (4)  a  change  to 
the  containment  isolation  valve 
identification  numbers,  and  (5) 
incorporation  of  the  containment  water 
level  monitor  including  operability  and 
surveillance  requirements. 

In  reviewing  the  above  proposed 
changes  to  the  TS.  we  have  determined 
that  certain  changes  in  the  proposed  TS 
are  required.  These  changes  were 
discussed  with  and  agreed  to  by  the 
licensee. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  first  TS  change  topic  relates  to  the 
safety  related  hydraulic  sway  arrestors 
(snubbers)  addressed  in  TS  3/4.7.8.1, 
■Snubbers".  On  April  19,  1984,  the  NRC 
issued  Amendments  92  and  73  for 


Calvert  Cliffs  Units  1  and  2  which 
included  a  change  to  TS  3/4.7.8.1.  This 
change  allowed  BG&E  to  replace 
snubbers  with  rigid  supports  (sway 
struts).  During  the  Unit  1  Cycle  8 
refueling  outage.  BGSE  will  replace  a 
number  of  snubbers  with  sway  struts  as 
permitted  by  TS  3/4.7.8.1  and  has 
proposed  deletion  of  these  snubbers 
from  the  TS.  In  addition,  the  licensee 
has  requested  a  change  to  TS  3/4.7.8.1  to 
allow  removal  of  three  snubbers  (1-11- 
12, 1-60-5,  and  1-60-5A)  without 
installing  sway  struts. 

In  both  cases  where  the  licensee  has 
proposed  removal  of  snubbers  (with  and 
without  installation  of  a  sway  strut) 
stress  calculation  have  been  performed 
to  demonstrate  that  no  appreciable 
increase  in  seismic  induced  stress  will 
occur  in  associated  piping  or  equipment. 

A  second  change  associated  with  Unit 
1  TS  3/4.7.8.1  involves  the  deletion  of 
common-reservoirs  notations  from  those 
designated  snubbers  in  Unit  1  TS  Table 
3.7-4.  These  sixteen  snubbers, 
associated  with  the  Steam  Generators, 
will  be  modified  such  that  each  snubber 
will  have  its  own  reservoir.  The 
reserviors,  together  with  all  associated 
fittings,  will  be  designed,  manufactured, 
mounted  and  maintained  to  the  same 
seismic  standards  as  the  snubbers 
which  they  serve.  Removal  of  these 
common  reservoirs  and  replacement 
with  individual  units  im.proves  the 
seismic  design  in  that  it  eliminates  the 
possibility  that  a  single  reservoir  failure 
would  result  in  eight  snubbeis  being 
inoperable.  Since  these  sixteen  snubbers 
are  the  only  snubbers  served  by 
common  reservoirs,  the  surveillance 
requirements  for  these  common 
reservoirs  specified  in  TX  4.7.8.1f  have 
been  proposed  for  deletion.  This 
proposed  TS  change  was  previously 
approved  for  the  Unit  2  TS  in  License 
Amendment  .\o.  73  which  was  issued  on 
April  19,  1984. 

The  proposed  changes  in  the  snubbers 
addressed  above  and  their  associated 
TS  assure  an  equivalent  degree  of 
seismic  resistance:  therefore,  there  will 
be  no  decrease  in  the  seismic  design 
margin.  Accordingly,  no  increase  in  the 
probability  of  occurrence  or 
consequences  of  seismic  related  failures 
will  result.  In  addition,  since  only  the 
seismic  design  of  the  facility  is  affected, 
no  new  or  different  kind  of  accident  is 
likely  to  occur.  For  these  reasons  the 
Commission  proposes  to  determine  that 
the  proposed  changes  to  TS  3/4.7.8.1 
involve  no  significant  hazards 
considerations. 

The  licensee  has  proposed  changes  to 
TX  3.5.2,  "ECCS  Subsystems-T  more 
than  or  equal  to  300°F"  and  TS  3.9.8.2. 
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"Shutdown  Cooling  and  Coolant 
Circulation."  Each  of  these  TS  requires 
that  two  "independent"  subsystems 
(loops)  of  the  respective  systems  be 
operable.  The  licensee  has  proposed 
deletion  of  the  term  "independent"  as  it 
applies  to  shutdown  coolina  and  ECCS 
in  TS  a.."). 2  and  3.9.8.2,  respectively. 

The  term  "independent",  when 
applied  to  system  design,  means  that 
components  have  been  arranged  in 
subsystems  which  can  function  without 
interdependence.  While  both  the  ECCS 
and  shutdown  cooling  systems  contain 
major  components  which  are  arranged 
independently,  both  systems  share 
common  piping,  within  the  respective 
system,  and  thus  neither  system  is  truly 
"independent."  Deleting  the  word 
"independent"  from  TS  3.5.2  and  3.9.8.2 
does  not  change  the  requirments  of  the 
TS.  Doth  TS  would  still  require  that  two 
subsysSems  (loops),  at  a  minimum,  be 
operj>>!e  for  each  system.  The  term 
"indepei.dent"  as  used  in  TS  3.5.2  and 
3.9.8.2  was  used  descriptively  and,  in 
these  cases,  incorrectly. 

Based  upon  the  above,  we  conclude 
that  the  proposed  change  would  not 
involve  an  increase  in  the  probability  of 
occurrence  or  consequences  of  an 
accident  previously  evaluated.  The  two 
proposed  changes  are  simply 
clarifications  of  Technical  Specifications 
which  more  closely  reflect  actual  plant 
design.  The  proposed  TS  change  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed.  No  new 
equipment,  system  alignments  beyond 
those  previously  bounded  by  current 
Technical  Specifications,  or  accident 
analyses  are  involved  in  the  proposed 
change.  Finally,  the  proposed  change  to 
the  TS  would  not  involve  a  significant 
reduction  in  the  margin  of  safety.  The 
TS  are  not  being  altered  except  to 
provide  a  clarification  of  actual  plant 
design  regarding  the  ECCS  and 
shutdown  cooling  systems.  .Accordingly, 
the  Commission  proposes  to  determine 
that  the  proposed  changes  to  TS  3.5.2 
and  3.9.8.2  involve  no  significant  hazard 
considerations. 

The  licensee  has  proposed  deletion  of 
TS  Figure  3.4-2a.  "Reactor  Coolant 
System  Pressure  Temperature 
Limitations  for  0  to  2  years  of  Full  Power 
Operation."  At  the  present  time,  TS 
Figure  3,4-2b.  "Reactor  Coolant  System 
Pressure  Temperature  Limitations  for  2 
to  10  Years"  provides  the  applicable 
limitations.  Since  Unit  2  has  been  in 
commercial  operation  for  approximately 
seven  years  and  has  surpassed  the  two 
"effective  full  power  years"  point  of 
reactor  embrittlement.  TS  Figure  3.4-2a 
is  no  longer  needed. 


Deletion  of  TS  Figure  3.4-2a  in  no  way 

changes  the  applicable  TS.  prevents  an 
error  by  removing  information  which  is 
no  longer  applicable,  and  is  thus 
administrative  in  nature.  The 
Commission  has  provided  guidance 
concerning  the  application  of  standards 
concerning  "no  significant  hazards 
considerations"  by  providing  certain 
examples  (48  FR  14870).  Purely 
administrative  changes  to  Technical 
Specifications  are  explicitly  considered 
not  likely  to  involve  significant  hazards 
considerations.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  deletion  of  TS  Figure  3.4- 
2a  involves  no  significant  hazards 
considerations. 

The  licensee  has  proposed  a  change  to 
TS  Table  3.6-1,  "Containment  Isolation 
Valves."  This  table  lists  all  containment 
isolation  valves  which  are  subject  to 
operability  and  surveillance 
requirements.  The  licensee  has  proposed 
a  change  in  the  valve  numbering  system 
in  TS  Table  3.&-1  to  achieve  consistency 
with  the  operational  piping  and 
instrument  diagrams  (P&ID)  and 
procedures  used  to  perform  the  required 
surveillance  on  containment  isolation 
valves. 

The  licensee  has  been  involved  in  an 
effort  to  revise,  upgrade,  and 
standardize  P&IDs.  Associated  with  this 
effort  they  have  performed  a  walkdown 
of  all  affected  systems  to  verify  the 
accuracy  of  affected  drawings.  TS  Table 
3.0.1  as  presently  written  lists  the  valve 
designations  used  on  contruction  P&IDs. 
The  proposed  change  would  modify  this 
table  to  reflect  the  numbers  used  on 
operational  P&IDs.  This  would  result  in 
less  chance  of  error  while  performing 
critical  valve  line-ups  by  making  Table 
3.6.1  consistent  with  operational 
procedures  and  P&IDs.  The  requested 
change  is  an  administrative  change  and 
in  no  way  changes  existing  operability 
or  surveillance  requirements  in  the  TS. 
As  previously  indicated,  administrative 
changes  to  the  TS  are  not  likely  to 
involve  significant  hazards 
considerations.  Accordingly,  the 
Com.mission  proposes  to  determine  that 
the  proposed  change  to  TS  Table  3.6.1 
involves  no  significant  hazards 
considerations. 

The  licensee  has  proposed  the 
addition  of  containment  water  level 
monitor  instrumentation  to  the 
operability  and  surveillance 
requirements  of  TS  3/4.3.3.6, 
"Postaccident  Instrumentation." 

On  November  1.  1983,  the  NRC  issued 
Generic  Letter  No.  83-37  (GL  83-37)  to 
all  pressurized  water  reactor  licensees. 
This  letter  contained  guidance 
concerning  TS  which  the  NRC  believed 


to  be  appropriate  as  addressed  in 
NUREG-0737,  "Clarification  of  TMl 
Action  Plan  Requirements".  The 
licensee  responded,  m  part,  to  GL  83-37 
via  their  applications  for  license 
amendments  dated  January  31,  1985.  The 
licensee  has  proposed  that  existing  TS 
Table  3.3-6,  "Radiation  Monitoring 
Instrumentation,"  and  TS  Table  4.3-3, 
"Radiation  Monitoring  Instrumentation 
Surveillance  Requirements  '  would  be 
modified  to  include  Limiting  Conditions 
for  Operation  (LCOs)  and  Surveillance 
Requirements  for  the  containment  water 
level  monitor. 

The  proposed  TS  would  increase  the 
likelihood  that  the  associated  equipment 
will  undergo  appropriate  surveillance 
and  be  available  to  assist  in 
postaccident  assessment.  The  proposed 
TS  represents  an  additional  limitation  or 
restriction  in  that,  in  the  event  that  the 
equipment  becomes  inoperable,  the 
applicable  LCO  requires  remedial  action 
which  was  not  previously  required. 

On  April  6,  1983,  the  NRC  published 
guidance  in  the  Federal  Register  (48  FR 
14870)  concerning  examples  of 
amendments  that  are  not  likely  to 
involve  significant  hazards 
consideration.  One  such  example  (ii) 
involves  a  change  ".  .  .  that  constitutes 
an  additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
technical  specifiication  .  .  ."  Since  the 
proposed  TS  represent  additional 
requirements  not  previously  in  the  TS. 
these  proposed  changes  are  consistent 
with  example  (ii).  Accordingly,  the 
Commission  proposes  to  determine  that 
these  proposed  changes  to  the  TS 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland. 

Attorney  for  licensee:  George  F. 
Trowbridge.  Esq..  Shaw.  Pittman.  Potts 
and  Trowbridge,  1800  .M  Street.  NW., 
Washington.  DC.  20036. 

NRC  Branch  Chief:  lames  R.  Miller. 

Boston  Edison  Company.  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth.  Massachusetts 

Date  of  amendment  request:  February 
4.  1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 

the  Technical  Specifications  by 
imposing  a  new  limit  of  2  gpm  increase, 
average  over  any  24-hour  period,  of 
reactor  coolant  leakage  into  the  primary 
containment  from  unidentified  sources. 
This  limiting  condition  for  operation 
(LCO)  would  apply  only  when  the 
reactor  has  been  in  the  RU.\  mode  for 
more  than  24  hours.  More  specific 
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operational  requirements  are  also 
proposed  for  the  reactor  coolant  leakage 
detection  system  and  the  reactor 
pressure  boundary  leak  detection 
system  to  account  for  the  redundancy  of 
these  systems  and  the  redundancy  of 
components  within  subsystems. 

Bnssis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  apphcation  of  the  standards 
for  determining  whether  license 
amendments  involve  significant  hazards 
considerations  by  providing  certain 
examples  (48  FR  14870).  One  example  of 
an  amendment  that  is  considered  not 
likely  to  involve  a  significant  hazards 
consideration  is  "(ii)  A  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications; 
for  example,  a  more  stringent 
surveillance  requirement."  The  proposed 
amendment  is  similar  to  example  (u) 
since  it  would  impose  an  additional 
limitation  and  more  specific  operational 
requirements.  Based  on  this  similarity, 
the  staff  has  made  a  proposed 
determination  that  the  application  for 
amendment  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location  Plymouth  Public  Library.  North 
Street,  Plymouth,  Massachusetts  02360. 

Attorney  for  licensee:  W  S.  Stowe, 
Esq..  Boston  Edison  Company.  800 
Boylston  Street,  36th  Floor.  Boston. 
Massachusetts  02199. 

.WRC  Branch  Chief  Domenic  B. 
Vassallo 

Carolina  Power  &  light  Company. 
Docket  No.  50-325,  Brunswick  Steam 
Electric  Plant.  Unit  1,  Brunswick  County. 
North  Carolina 

Dote  of  application  for  amendment: 
February  13,  1985. 

Dest  notion  of  amendment  request: 
The  proposed  Technical  Specification 
changes  request  postponement  of  one 
full  flow  test  of  the  core  spray  pumps 
until  the  primary  containment 
suppression  chamber  is  restored  to  its 
oper.itional  condition 

The  licensee  is  presently  planning  to 
shutdown  the  Brunswick  Steam  Electric 
Plant.  Unit  1  on  or  before  March  31.  1985 
for  a  31  week  outage  (plus  six  weeks  for 
contingencies)  to  refuel,  perform 
maintenance  work  and  modify  the  Mark 
1  torus  In  conjunction  with  the  Mark  I 
torus  modifications,  the  suppression 
chamber  will  be  drained  and,  therefore. 
It  will  not  be  possible  to  perform  the 
full-flow  surveillance  test  of  the  Core 
Spray  System  (CSS)  wherein  water  is  ' 
recirculated  into  the  suppression  pool. 

This  requirement  will  last  be 
performed  on  approximately  April  1, 


1985.  Due  to  the  modifications  being 
made  to  the  suppression  pool  the 
m.aximum  permissible  interval  between 
full  flow  tests  will  be  exceeded  before 
the  next  test.  The  licensee  is.  therefore, 
requesting  a  one  time  extension  to  the 
maximum  surveillance  interval  during 
the  upcoming  refueling  outage  until 
within  48  hours  after  restoration  of  the 
suppression  chamber  to  operable  status, 
but  in  any  case  no  later  than  October  30. 
1985.  Based  on  the  present  outage 
schedule.  CP&L  plans  to  restore  the 
suppression  chamber  to  operable  status 
and  perform  Surveillance  Requirement 
4.5.3.1.C.1  by  approimately  August  29. 
1985.  This  will  extend  the  surveillance 
interval  from  the  present  maximum  of 
115  days  to  approximately  150  days.  The 
October  30.  1985  date  allows  for 
contingencies  in  the  completion  of 
modification  to  the  suppression  pool 
making  the  total  allowable  surveillance 
interval  212  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
in  the  form  of  examples  of  amendments 
that  are  not  considered  likely  to  involve 
significant  hazards  considerations  (48 
FR  14870).  The  licensees  February  13, 
1985  submittal  included  a  discussion  of 
the  proposed  action  with  respect  to  the 
no  significant  hazards  consideration. 
The  licensee  also  provided  a  discussion 
regarding  the  proposed  Technical 
Specification  (TS)  change. 

The  licensee  has  determined  and  the 
NRC  staff  concurs  that  extending  the 
surveillance  interval,  for  a  full  flow  test 
of  the  Core  Spray  System  (CSS),  from  92 
days  to  a  total  allowable  surveillance 
intenal  of  212  days  does  not  constitute 
a  significant  reduction  in  the  verification 
of  operability  or  the  availability  of  this 
system  for  the  following  reasons: 

1.  .Norma llv.  in  the  refueling  operation 
(OPFJ^ATIONAL  CONDITION  5),  the 
CSS  is  not  required  to  be  operable,  (and 
thus  to  have  surveillance  testing 
performed),  if  all  of  the  following 
conditions  are  met:  (1)  The  reactor 
vessel  head  is  removed.  (2)  the  refueling 
cavity  is  flooded,  and  (3)  the  spent  fuel 
gates  are  removed.  The  CSS  will  be 
available  for  operation,  if  needed,  during 
the  relatively  short  interval  when 
operability  is  required  due  to  plant 
conditions  (i.e..  draining  the  refueling 
cavity  until  the  suppression  chamber  is 
refilled). 

2.  The  CSS  consists  of  two 
independent  subsystems,  each  with 
100',  capacity,  thus  providing  redundant 
safety  system  subsystem. 

3.  Redundant  systems  that  will  be 
available  to  supply  core  reflood 
capability  include  the  condensate 
system  and  the  service  water  injection 


system,  with  a  small  volume  available 
from  the  control  rod  drive  system. 

4.  Surveillance  is  being  performed 
every  12  hours  to  verify  that  the  CSS  has 
an  operable  water  source  (TS  4. 5. 3. la). 

Surveillance  is  performed  every  31 
days  to  verify  that  the  CSS  is  filled  with 
water  (TS  4.5.3.1. b.l). 

Surveillance  is  performed  every  31 
days  to  verify  that  all  valves  in  the  CSS 
flow  path  are  properly  aligned  (TS 
4.5.3.1.b.2). 

The  proposed  change  pertaining  to 
specification  4.5.3.1.C.1  represents  a 
relaxation  in  the  surveillance 
requirements.  However,  adequate 
precautions  have  been  taken  to  ensure 
the  availability  of  other  means  of 
cooling  for  the  reactor  core.  Based  on 
the  foregoing  discussion,  the  staff 
concludes  that  the  results  of  this  change, 
would  not  (1)  involve  a  significant 
increase  in  the  probabilitv  or 
consequences  of  an  accident  previously 
evaluated  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Therefore,  the 
Commission  proposed  to  determine  that 
these  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Southport.  Biunswick  County 
Library.  109  W.  Moore  Street.  Southport, 
North  Carolina  28461. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire.  Shaw.  Pittman, 
Potts  and  Trowbridge.  1800  M  Street, 
NW,  Washington,  D.C.  20036. 

NRC  Branch  Chief  Domenic  B. 
Vassallo. 

Carolina  Power  &  Light  Company, 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2.  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendment: 
July  29, 1982  as  supplemented  August  30, 

1984  and  January  18,  1985. 
Description  of  amendment  request: 

The  August  30, 1984  and  January  18. 

1985  submittals  revise  the  July  29.  1982 
submittal  which  was  previously 
published  in  the  Federal  Register  on 
August  23.  1983  (48  FR  38391).  This 
amendment  would  modify  the  technical 
specifications  to  correctly  identify 
certain  relays  associated  with  the  plant 
emergency  power  supplies  and  provide 
correct  set  point  values  for  actuating 
these  relays. 

Following  investigation  of  a  reactor 
scram,  the  licensee  determined 
Degraded  Voltage  Surveillance  Tests  on 
Unit  1  were  not  being  performed.  The 
licensee's  review  of  a  previous 
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modification  revealed  that  incorrect 
relays  were  referenced  in  the  plant 
niodificat'on  and  therefore,  the  incorrect 
set  point  values  were  incorporated  in 
the  technical  spei  ifications,  Table  3.3.3- 
2,  Item  5. a,  describes  Dalance-of-Plant 
(BOP)  busses  IC,  ID,  2C.  and  2D  for 
Device  27.  The  correct  relay  should  have 
been  Emergency  Busses  E-i,  E-2,  E-3, 
and  E-4,  Device  27/59E.  The  proposed 
changes  to  the  technical  specifications 
would  correct  this  error  and  provide 
correct  set  point  values  for  actuating  the 
relays. 

During  the  staff  review  of  the 
proposed  Technical  Specifications 
certain  clarifications  were  requested 
from  the  ii'-ensee.  These  clarifications 
were  provided  in  letters  dated  August 
30.  1984  and  January  IB,  1985. 

The  August  30,  1984  letter  provided  a 
revised  voltage  drop  study.  The  results 
indicate  that  the  distribution  system 
remains  above  the  aforementioned 
relays  setpoint  for  the  minimum  grid 
voltage  and  the  maximum  plant  load 
condition.  Further,  it  demonstrates  that 
the  safety  related  loads  will  accelerate 
to  full  speed  in  less  than  the  time  delay 
specified  in  the  TS,  Thus,  we  find  that 
the  voltage  profile  for  the  BSEP  Units  1 
and  2  distribution  system  wil!  remain 
above  the  relay  trip  curve  for  the 
minimum  grid  voltage. 

The  letter  dated  January  18, 1985 
explained  that  the  once  per  shift 
channel  check  performt-u  on  these 
relays  consists  of  a  check  for  relay 
targets  which  indicate  if  the  relay  is 
tripped  or  not  and  verification  that  the 
installed  voltmeters  on  the  4  16  kV  bus 
read  greater  than  3800  volts.  This 
voltage  information  is  also  available 
(redundant)  in  the  control  room. 
Furthermore,  the  relays  are  arranged  in 
a  two-out-of-three  logic  for  reliable 
actuation  to  avoid  spurious  trips. 

The  two  supplem.ental  letters 
provided  additional  information  that 
further  substantiated  the  proposed 
Technical  Specifications  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  The  examples  involving  no 
significant  hazards  consideration 
include  "(i)  a  purely  administrative 
change  to  Technical  Specifications:  for 
example,  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error,  or 
a  change  in  nomenclature;  and,  (iij  a 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  Technical 


Specifications;  for  example,  a  m.ore 
stringent  surveillance  requirement." 

Example  (i)  encompasses  the  changes 
requested  to  correct  the  errors  in 
identifying  certain  relays  in  the 
emergency  power  supplies.  Example  (ii) 
applies  to  the  added  requirem.ents  for 
these  relays  including  proper  set  points, 
surveillance  intervals  and  operability 
conditions.  Therefore,  since  the 
application  for  amendment  involves 
proposed  changes  that  are  similar  to 
examples  for  which  no  significant 
hazards  considerations  exists,  the 
Commission  proposes  to  determine  that 
the  application  for  amendment  involves 
no  significant  hazards  consideration. 

LocaJ  Public  Document  Room 
location:  Southport.  Brunswick  County. 
Library,  109  W.  Moore  Street,  Southport, 
North  Carolina  28461, 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esquire.  Shaw,  Pitlman, 
Potts  and  Trowbridge.  180(3  M  Street. 
NW.,  Washington,  D.C,  20036. 

SRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Carolina  Pom  er  &  Light  Company, 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  Count\,  North 
Carolina 

D<ite  of  application  for  amendment: 
October  24,  1984,  as  supplemented 
February  27,  1985 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Limiting  Condition  for 
Operation  (LCO),  the  Surveillance 
Requirements  and  the  associated  bases 
for  Specification  3/4.6.1.3,  Primary 
Containment  Air  Locks,  to  specifically 
address  the  air  lock  door  interlocks. 
Additionally,  the  Technical 
Specifications  will  be  reformatted  to 
more  closely  follow  the  guidance  of  the 
NUREG-0123.  Standard  Technical 
Specifications. 

The  current  Specification  does  not 
specifically  address  an  inoperable  door 
interlock  in  the  LCO.  As  such,  it  could 
be  interpreted  that  an  inoperable  door 
interlock  falls  outside  the  "degraded 
mode"  permitted  by  Paragraph  3.6.1.3  (a) 
and  (b).  Were  that  to  be  the 
interpretation,  this  interlock  would  fall 
under  Paragraph  3.6.1.3(c)  which  directs 
the  plant  to  be  in  hot  shutdown  within 
the  next  12  hours  and  in  cold  shutdown 
within  the  following  24  hours.  CP&L  has 
concluded  that  this  was  not  the  intent  of 
the  Specification,  since  an  inoperative 
door  lock  is  clearly  of  a  similar  nature 
as  the  "degraded  mode"  permitted  by 
paragraphs  3.6.1.3  (a)  and  (b). 

The  amendments,  i;herefore,  propose 
that  the  action  described  for  an 
inoperable  air  lock  door  is  sufficient  to 


compensate  for  an  inoperable  door 
interlock. 

The  current  Tf  chnical  Specification 
requi.'-es  that  the  operation  of  the  air 
lock  door  interlock  be  verified  every  six 
months.  This  verification  presents  the 
following  problems: 

(1)  The  interlock  surveillance  is 
performed  independently  of  the  air  lock 
operability  requirements. 

(2)  The  interlock  surveillance  cannot 
be  performed  when  the  unit  is  at  power 
with  the  drywell  ir.erted.  as  the  dryv.ell 
is  inaccessible. 

(3)  A  low  power  drywell  entry  just  to 
perform  the  interlock  surveillance  wcuk 
present  an  unnccessry  safety  hazard 
and  increase  radiation  exposure  to 
personnel  pe'-fc;ming  the  test. 

The  proposed  revision  requiring 
verification  after  each  entry  (except 
during  periods  of  multiple  entries  where 
it  is  tested  at  least  every  72  hours)  will 
present  the  following  resolutions: 

(1)  The  interlock  surveillance  will  be 
added  to  the  air  lock  surveillance 
requirements.  Thus,  the  two 
surveillances  will  be  performed 
simultaneously,  ensuring  that  the 
interlock  is  operable  whenever  the  air 
lock  is  required  to  be  operable. 

(2)  The  sur\e.ilances  will  be 
performed  with  the  unit  in  cold 
shutdown  and  prior  to  entering 
operational  conditions  1.  2,  or  3.  The 
above  surveillance  requirement  is  in  the 
Brunswick  pre-startup  checklist  and  in 
the  drywell  closure  checkhst.  After  the 
surveillance  requirement  is 
satisfactorily  completed,  access  to  the 
drywell  is  secured.  This  will  ensure  air 
lock  and  interlock  operability  in 
operational  conditions  1,  2.  or  3  and 
until  another  drywell  entry  is  made. 
Whenever  the  drywell  is  entered,  the 
surveillance  requirement  must  be 
repeated  prior  to  dr\  well  closure. 

(3)  With  the  surveillance  being 
performed  simultaneously  in  cold 
shutdown,  an  additional  drywell  entry  is 
not  necessary.  This  will,  therefore, 
reduce  personnel  exposure  to  radiation 
and  prevent  an  additional  safety  hazard. 

(4)  The  increased  surveillance  on  the 
interlock  will  result  in  an  increased  level 
of  confidence  in  the  interlock's 
operability. 

Additionally,  the  Specification  is 
being  reformatted  to  be  consistent  with 
NUREG-0123,  the  Standard  Technical 
Specifications  for  General  Electric 
Boiling  Water  Reactors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
conctrning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
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by  providing  certain  examples  (48  FR 
14870).  The  examples  of  actions 
involving  no  significant  hazards 
consideration  include:  (i)  A  purely 
administrative  change  to  the  Technical 
Specifications;  for  example,  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correction  of 
an  error,  or  a  change  in  nomenclature; 
and  (li)  a  change  that  constitutes  an 
additional  limitation,  restriction  or 
control  not  presently  included  in  the 
Technical  Specifications. 

The  proposed  change  pertaining  to  the 
reformatting  of  the  Specification  is 
purely  an  administrative  change  as  in 
example  (i).  The  proposed  revision 
requiring  verification  after  air  lock  entry 
(except  during  periods  of  multiple 
entries  where  it  will  be  tested  at  least 
every  72  hours)  constitutes  additional 
controls  not  presently  included  in  the 
Technical  Specifications  and  is, 
therefore,  encompassed  by  example  (ii). 
In  addition,  the  change  regarding  the 
inoperable  door  interlock  is  also  an 
additional  control  not  pr^isently 
included  and,  therefore,  is  encompassed 
by  example  (ii).  Thus,  the  proposed 
changes  discussed  in  this  request  are 
either  administrative  chanoes  or 
const, tute  additional  controls  not 
presently  included  in  the  Specification 
and.  therefore,  conform  to  examples  for 
which  no  significant  hazards 
considerations  exist. 

Therefore,  since  the  application  for 
.imendment  involves  proposed  changes 
that  are  similar  to  examples  fur  which 
no  significant  hazards  considerations 
exist,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

LoqqI  Public  nocuivcrt  Room 
location:  Southport.  Brunswick  County 
l-ibrary.  109  VV  Moore  Street,  Southport. 
North  Carolina  28461. 

Attorney  for  licensee:  George  F. 
Trowbridge.  Esquire,  Shaw,  Pittman, 
Potts  and  Trowbridge,  1800  M  Street. 
N'W.,  Washing!. ,n,  D.C.  20036. 

A'/?C  Branch  Chief:  Domnnic  B. 
Vassalo. 

Carolina  Power  &  Light  Companv. 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2.  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendment: 
October  29.  1984,  as  supplemented 
February  4. 1985. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications  (TS) 
to  incorporate  the  new  reporting 
requirements  as  defined  by  the 
Commission  in  Generic  Letter  No.  83-43, 


dated  December  19,  1983.  In  addition, 
recent  organizational  changes  at 
Brunswick  and  various  administrative 
changes  are  reflected  in  the  proposed  TS 
pages. 

Section  50.72  of  Title  10  of  the  Code  of 
Federal  Regulations  has  been  revised 
and  became  effective  January  1. 1984.  A 
new  §  50.73  of  Title  10  of  the  Code  of  the 
Federal  Regulations  has  been  added  and 
also  became  effective  January  1,  1984. 
Section  50.72  revises  the  immediate 
notification  requirements  for  operating 
nuclear  power  reactors.  The  new  §  50.73 
provides  for  a  revised  Licensee  Event 
Report  System. 

Paragraph  (g)  of  §  50.73  specifically 
states  that:  "the  require.ments  contained 
in  this  section  replace  all  existing 
requirements  for  licensees  to  report 
'Reportable  Occurrences'  as  defined  in 
individual  plant  Technical 
Specifications."  The  definition 
"Reportable  Occurrence"  will  be 
replaced  by  a  new  term.  "Reportable 
Event."  These  changes  will  be  made  in 
the  current  version  of  Standard 
Technical  Specifications  (STS)  for  all 
nuclear  power  reactors  and  in  the 
Technical  Specifications  for  plants  not 
yet  licensed. 

The  changes  relating  to  the  revised 
reporting  requirements  are  in 
accordance  with  10  CFR  50.72  and  10 
CFR  50.73  and  with  the  guidance 
provided  by  the  Commission  in  Generic 
Letter  83-43  and  are  made  at  the 
Com.mission's  request.  In  addition, 
organizational  changes  are  proposed 
which  included.  (1)  Inclusion  of 
Bninswick  personnel  title  and 
organizational  changes;  (2)  correction  of 
typographical  errors:  (3)  clarification  of 
terms  and  mathematical  symbols;  and 
(4)  repagination.  The  organizational 
changes  consist  of:  deletion  of  the  office 
cf  Manager— Plant  Operations;  addition 
of  the  Manager — Outages  and  his  staff; 
a  title  change  from  Director— Planning 
and  Scheduling  to  Manager— Site 
Planning  and  Contral;  a  title  change 
from  Manager— Operations  QA/QC  to 
Manager— QA/QC  Brunswick  and 
Robinson;  a  title  change  from  Principal 
QA  Specialist  Performance  Evaluation 
Unit  to  Manager— QA  Senices;  and  a 
shift  of  responsibility  for  Fire  Brigade 
training  from  the  Manager — Operations 
to  the  Director — Training. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  its 
standards  set  forth  in  10  CFR  50.92  for 
no  significant  hazards  consideration  by 
providing  certain  examples  published  in 
the  Federal  Register  on  April  6, 1983  (48 
FR  14870).  Examples  of  an  amend.ment 
likely  to  involve  no  significant  hazards 


consideration  include:  (i)  A  change 
which  is  purely  administrative  in  nature, 
for  example,  a  correction  of  an  error,  or 
a  change  in  nomenclature;  and  (vii)  a 
change  to  make  a  license  conform  to 
changes  in  the  regulations,  where  the 
license  change  results  in  very  minor 
changes  to  facility  operations  clearly  in 
keeping  with  the  regulations. 

The  staff  has  reviewed  the  proposed 
amendment  and  finds  that  the  revisions 
relating  to  the  new  reporting 
requirements  fall  under  the  criteria  of 
example  (vii)  since  they  are  clarifying 
requirements  made  by  a  change  in  the 
regulations  and  made  at  the  request  of 
the  Commission.  The  typographical 
clarification  and  repagination  changes 
are  found  to  be  similar  to  the 
administrative  changes  in  the  cited 
example  and  therefore  fall  under 
example  (i).  The  organizational  changes 
do  not  involve  (1)  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  (2)  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  nor  (3)  a  significant  reduction 
in  a  margin  of  safety.  On  this  basis,  the 
Commission  proposes  to  determine  that 
these  proposed  amendments  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Southport,  Brunswick  County 
Library.  109  VV,  Moore  Street,  Southport. 
North  Carolina  28461, 

Attorney  for  licensee:  George  F, 
Trowbridge,  Esquire.  Shaw,  Pittman, 
Potts  and  Trowbridge.  1800  M  Street. 
NW..  Washington,  D.C.  20036. 

A7JC  Branch  Chief:  Domenic  B. 
Vassallo. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-373  &  50-374,  La  Salle 
County  Station,  Units  1  &  2,  La  Salle 
County,  Illinois^ 

Date  of  amendment  request:  January 
15. 1985. 

Description  of  amendment  request: 
The  proposed  amendments  to  Operating 
License  NPF-11  and  Operating  License 
NPF-18  would  revise  the  La  Salle,  Units 
1  and  2  Technical  Specification 
4.6.5.3. d.3  to  change  the  method  for 
calculating  the  kilowatt  capacity  of 
Standby  Gas  Treat.ment  Heaters  when 
they  are  tested  and  to  reflect  the  3  kW 
higher  capacity  of  newly  installed 
heaters.  The  changes  are  required 
because  current  Technical  Specification, 
which  does  not  account  for  the  bus 
voltage  in  the  kilowatt,  capacity 
calculation  is  ambiguous,  and  because 
new  heaters  have  been  installed. 

The  duct  heaters  for  the  Standby  Gas 
Treatment  System  are  designed  to 
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reduce  the  relative  humidity  of  the 
airflow  to  a  maximum  of  70%  relative 
humidity  at  the  worst  inlet  conditions. 
The  heaters  originally  installed  to 
provide  this  function  had  a  nominal 
rating  of  20  kW  (at  480  volts).  The 
purpose  of  Technical  Specification 
4.6.5. 3. d. 3  surveillance  requirement  is  to 
ensure  that  the  heaters  perform  their 
function  without  major  degradation.  The 
present  method  of  testing  the 
performance  of  the  heaters  is  based  on  a 
±2  kW  acceptance  range  for  the 
previous  20  kVV  heaters  without 
reference  to  the  bus  voltage  during 
testing. 

Reccniiy,  the  heaters  were  replaced 
with  ones  hnving  a  slightly  higher  heat 
rating  of  23  kW  (at  480  bus  voltage). 
Additionally,  due  to  variations  in  actual 
bus  voltage  at  the  tirne  of  test,  the 
allowable  kW  for  each  heater  should  be 
compared  to  the  amount  of  voltage 
supplied,  based  on  the  textbook 
relationship  W  =  WR.  whore  W  is  the 
resulting  electrical  heat  developed  by 
the  heater,  V  is  the  applied  volta>je  and 
R  is  the  resistance  of  the  heater  for  more 
accurate  calculation  during  tests.  The 
proposed  amendment  would  change  the 
performance  criteria  of  the  heaters  to 
account  for  their  capacity  based  on  test 
at  a  nominal  23  kW  capaci'.y.  1  he  diesei 
generator  loading  which  powers  the 
heaters  will  not  be  significantly  affected 
by  the  nominal  3  kW  per  heater 
increase,  and  the  small  increase  in 
heater  downstream  temperature  due  to 
the  increased  kilowatt  will  not  affect  the 
thermal  safety  setting  of  220  T  in  the 
heaters.  The  change  in  the  method  of 
calculating  the  heater  capacity  will 
provide  more  accurate  test  information 
on  the  heaters  function. 

Basis  for  proposed  no  siffr)ificant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  a  no  significant  hazards 
consideration  determination  by 
providing  certain  examples  (48  FR 
14879).  One  of  the  examples  (vi)  of 
actions  involving  no  significant  hazards 
considerations  is  a  change  which  either 
may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously  analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria. 
These  proposed  amendments  simply 
clarify  the  Tech  Specs  to  indicate  that 
allowable  beater  capacity  is  voltage 
dependent  and  to  refiect  the  higher 
capacity  of  new  heaters,  and  do  not 
change  the  intent  of  the  Technical 
Specifications  nor  permit  testing  or 
operation  outside  acceptable  criteria. 
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Therefore,  since  the  application  for 
amendments  involve  proposed  changes 
that  are  similar  to  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application  for 
amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location.  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Oglesby.  Illinois  61348. 

Attorney  for  licensee:  Isham,  Lincoln 
and  Eurke,  Suite  840, 1120  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20038. 

NRC  Branch  Chip^:  A.  Schwencer. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-373  &  50-374,  U'Salle 
County  Station,  Units  1  &  2.  La  Salle 
County,  Illinois 

Date  of  amendment  request:  February 
21,  1335. 

Description  of  amendment  request: 
The  proposed  amendments  to  Operating 
License  NPF-11  and  Operating  License 
NPF-18  wo',ild  revise  the  La  Salle,  Units 
1  and  2  Technical  Speci.Hcations  in 
Tables  4.3.1.1-1,  4.3.2.1-1,  4.3.3.1-1  and 
4.3.5.1-1  to  delete  the  channel  check 
requirements  from  certain  instnimenfs. 
These  instruments  contain  Barton 
differential  indicating  switches  to 
measure  vessel  level  and  various  system 
flows.  These  switches  are  installed  in 
the  Reactor  Protection  S\  stems.  Primary 
Containment  Isolation  Systems, 
Emergency  Core  Cooling  Systems,  and 
Reactor  Core  Isolation  Cooling 
Actuation  Systems. 

These  Barton  differential  pressure 
indicating  switches  have  not  met  the 
qualification  requirements  of  10  CFR 
50.49  and  are  being  replaced  by 
qualified  differential  pressure  switches 
manufactured  by  Static-O-Ring.  Inc. 
These  new  switches  are  blind 
differential  switches  and  do  not  have 
local  indication.  During  the  preparation 
of  the  La  Salle  Units  1  &  2  Technical 
Specifications,  required  channel  checks 
were  added  where  indication  was 
available  for  performing  these  checks. 
Since  these  pressure  switches  are  now 
being  upgraded  to  meet  10  CFR  50.49, 
these  channel  checks  are  not  possible 
and  must  be  deleted  from  the  Technical 
Specifications.  It  should  be  noted, 
though,  while  these  specific  instrument 
channels  are  deleted,  in  all  cases  except 
one,  other  instrumentation  from  the 
same  reactor  vessel  reference  and 
variable  legs  are  still  required  to  have 
channel  checks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 


[10  CFR  50.92(cl)  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  h  izards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  license  has  determined  and  the 
NRC  staff  agrees  that  the  proposed 
amendments  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
this  change  only  removes  the  channel 
check  requirements.  Channel  functional 
testing  and  calibrations  are  still 
periodically  required  to  ensure  system 
availability  as  necessary  Single  failure 
criteria  is  no'  affected  b\  this  re\ision. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
failure  of  these  instruments  is  evaluated 
and  no  new  accident  is  postulated  from 
removing  the  channel  check 
requirement. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
availability  of  safety  related  systems  is 
not  significantly  affetrod 

Accordingly,  the  Corr.missinn 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Docuriont  Room 
location:  I*ublic  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Ogelsby,  Illinois  61348. 

Attorney  for  licensee:  Isham,  Lincoln 
and  Burke,  Suite  840  1120  Connecticut, 
Avenue,  NW.,  Washington,  DC.  20036. 

SRC  Branch  Chief:  A  Schwencer. 

rnmmonweallh  Edison  Company. 
Docket  No.  50-265.  Quad  Cities  Nuclear 
Power  Station,  Unit  2.  Rock  Island 
County.  Illinois 

Date  of  amendment  request:  January 
3,  1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  for  the 
reactor  scram  system  The  change  would 
provide  new  limiting  conditions  for 
operation  and  surveillance  requirements 
for  a  newly  modified  scram  system 
having  improved  reliability.  The 
modifications  were  implemented  per  an 
NRC  Order  issued  on  June  24,  1983.  The 
proposed  changes  to  the  Technical 
Specifications  are  based  upon  the 
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licensee's  final  design  of  its  scram 
system  and  its  review  of  model 
technical  specirications  provided  as 
guidance  by  the  NRC  staff. 

Bas/s  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  submittal  of  January  3. 
1985.  contained  an  evaluation  of  the 
proposed  action,  and  a  proposed  no 
significant  hazards  consideration 
determination,  based  on  the  following 
considerations. 

Subsequent  to  a  failure  of  76  of  185 
control  rods  to  fully  insert  at  Browns 
Ferry  Unit  3  in  response  to  a  manual 
scram  signal,  the  Commission  had 
embarked  on  an  indepth  review  of  the 
BWR  control  rod  drive  system  which 
identified  a  number  of  design  issues 
requiring  both  short  and  long  term 
corrective  measures.  On  October  1,  1980 
letters  were  sent  to  all  BWR  licensees 
requesting  commitments  to  reevaluate 
the  present  scram  system  and  modifying 
it  as  necessary  to  meet  both  the  design 
and  performance  criteria  as  developed 
by  the  BWR  Owners  Subgroup. 
Accordingly,  a  confirmatory  order  was 
written  ]une  24.  1983  for  Quad  Cities 
Unit  2  regarding  a  schedule  for 
implementation  of  the  long  term 
corrective  actions.  That  Confirmatory 
Order  also  provided  model  technical 
specification  changes.  Based  on 
Com.monwealth  Edison's  final  design 
and  upon  a  review  of  the  model 
technical  specifications,  Commonwealth 
Edison  is  proposing  a  number  of 
changes  to  Appendix  A  of  the  Technical 
Specification  for  Quad  Cities  Unit  2  in 
accordance  with  the  formentioned 
Confirmatory  Order. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  specific  examples.  The 
examples  of  actions  involving  no 
significant  hazards  consideration 
include:  (li)  Changes  that  constitute  an 
additional  limitation  or  restriction  or 
control  not  presently  within  the 
technical  specifications  e.g..  a  more 
stringent  surveillance  requirement. 

The  changes  proposed  in  this 
application  for  amendment  are 
encompassed  by  this  example  because 
of  the  additional  limitations  and 
restrictions  that  will  be  added  by  this 
Technical  Specification  amendment. 

Therefore,  since  the  application  for 
amendment  involves  a  proposed  change 
that  is  similar  to  an  example  for  which 
no  significant  hazards  consideration 
exists.  Commonwealth  Edison  has  made 
a  proposed  determination  that  the 
application  involves  no  significant 
hazards  consideration. 


The  staff  has  reviewed  the  licensee's 

significant  hazards  consideration 
determination  and,  based  on  this 
review,  the  staff  has  made  a  proposed 
determination  that  the  application  for 
amendment  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Moline  Public  Library.  504 — 
17th  Street,  Moline.  Illinois  61265. 

Attorney  for  licensee:  Mr.  Robert  G. 
Fitzgibbons,  Jr.,  Isham,  Lincoln,  &  Beale, 
Three  First  National  Plaza,  Suite  5200. 
Chicago.  Illinois  60602. 

NRC  Branch  Chief  Domenic  B. 
Vassallo. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304.  Zion 
Nuclear  Power  Station.  Unit  Nos.  1  and 
2,  Benton  County.  Illinois 

Date  of  application  for  amendments: 
October  19. 1984.  augmented  by  letters 
dated  December  20. 1984  and  February 
14, 1985. 

Description  of  amendments  request 
The  amendment  would  change  (a)  the 
hot  channel  factor  limits  and  (b)  limiting 
conditions  for  operation  of  the 
accumulator  system.  Both  changes  result 
from  the  revised  Emei^ency  Core  • 
Cooling  System  [ECCS]  analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  revised  ECCS  analysis  resulted  in 
new  values  for  peak  cladding 
temperature,  total  core  hydrogen 
generation  and  local  cladding  oxidation. 
All  new  values  are  well  within  the 
respective  limits  set  forth  in  10  CFR 
50.40.  The  new  analysis  demonstrates 
increased  safety  margins  using 
previously  approved  analysis  models 
and  methods  which  are  in  compliance 
with  10  CFR  50.46  and  Appendix  K.  In 
addition,  the  results  also  meet  the 
criteria  set  forth  in  Section  15.6.5,  Loss 
of  Coolant  Accident  of  the  Standard 
Review  Plan.  The  Commission  has 
provided  guidance  concerning  the 
application  of  these  standards  by 
providing  certain  examples  (48  FR 
14870).  The  examples  of  actions 
involving  no  significant  hazards  include 
actions  which  may  reduce  in  some  way 
a  safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan:  For  example,  a 
change  resulting  from  the  application  of 
a  small  refinement  of  a  previously  used 
calculational  model  or  design  method. 
The  changes  requested  fall  in  this 
category.  On  the  above  basis,  the  staff 
proposes  to  conclude  that  the 
amendments  involve  a  no  significant 
hazards  consideratioa 


Local  Public  Document  Room 
location:  Zion-Benton  Library  District. 
2600  Emmaus  Avenue.  Zion.  Illinois 
60099. 

Attorney  to  licensee:  P.  Steptoe,  Esq.. 
Isham,  Lincoln  and  Beale,  Counselors  at 
Law,  Three  First  National  Plaza,  51st 
Floor,  Chicago,  Illinois  60602. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station.  Units  Nos.  1  and 
2.  Benton  County,  Illinois 

Date  of  application  for  amendments: 
February  5. 1985. 

Description  of  amendments  request: 
The  amendments  would  revise  the 
actions  required  in  the  event  of  an 
inoperable  rod  due  to  a  rod  urgent 
failure  condition.  The  amendments 
would  reduce  challenges  to  plant  safety 
systems  as  requested  in  Inspection 
Report  Nos.  50-295/81-09  and  50-304/ 
81-05. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  existing  Technical  Specifications 
require  if  more  than  one  control  rod  is 
inoperable,  except  due  to  a  rod  urgent 
failure,  the  reactor  must  be  shutdown 
within  four  hours.  For  inoperability  due 
to  rod  urgent  failure,  if  the  affected 
assemblies  cannot  be  returned  to 
service  within  two  hours,  the  reactor 
shall  be  shutdown  within  4  hours.  The 
amendment  being  proposed  would 
provide  that,  for  inoperability  caused  by 
a  rod  urgent  failure  condition,  if  the 
affected  assemblies  cannot  be  returned 
to  service  within  twenty-four  hours  the 
reactor  shall  then  be  shutdown  within 
the  next  four  hours. 

A  rod  urgent  failure  indicates 
equipment  failure  in  the  rod  control 
system  power  or  logic  cabinets.  The  rod 
urgent  failure  condition  will  inhibit  the 
rod  control  system's  ability  to  move 
rods,  but  will  not  affect  the  ability  of  the 
control  rods  to  be  tripped. 

The  Commission's  example  of  actions 
involving  no  significant  hazards 
considerations  (48  FR  14870)  include: 
"(vi)  A  change  which  may  either  result 
in  some  increase  to  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  hut  when  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component.  .  .".  Theabo\e 
example  fits  the  proposed  change.  The 
staff,  therefore,  proposes  to  conclude 
that  the  proposed  changes  to  the 
Technical  Specifications  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Zion-Benton  Library  District, 
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2600  Emmaus  Avenue.  Zion,  Illinois 
60099. 

Attorney  to  licensee:  P.  Steptoe,  Esq., 
Isham,  Lincoln  and  Beale.  Counselors  at 
Law,  Three  First  National  Plaza,  51st 
Floor,  Chicago,  Illinois  6<}G02. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Consumnrs  Power  Company.  Docket  No. 
50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request: 
November  19, 1904. 

Description  of  amendment  request: 
The  proposed  amendment  would:  (1) 
Incorporate  additional  technical 
specifications  for  the  new  Control  Room 
Emergency  Air  Cleanup  Systems  and  (2) 
add  fire  detectors,  sprinklers,  and  a  hose 
station  to  the  Tables  of  required  fire 
protection  equipment  that  have  been 
added  to  the  facility. 

Basis  for  proposed  no  significant 
hazards  consideratioan  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14670,  April  6, 
1983).  One  of  the  examples  (ii)  of  actions 
not  likely  to  involve  a  significant 
hazards  consideration  relates  to  a 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications.  The  proposed  changes  (1) 
and  (2)  above  add  such  limitations  and 
controls  for  equipment  presently  not 
included  in  the  technical  specifications. 

Therefore,  because  this  amendment 
request  involves  only  changes  of  the 
type  specified  in  example  (ii)  of  the 
Commission's  guidance,  the  staff 
proposes  to  determine  that  the  proposed 
changes  would  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Kalamazoo  Public  Library,  315 
South  Rose  Street,  Kalamazoo,  Michigan 
49007. 

Attorney  for  licensee:  Judd  L.  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

Dairyland  Power  Cooperative,  Docket 
No.  50-409,  La  Crosse  Boiling  Water 
Reactor,  Vernon  County,  Wisconsin 

Date  of  amendment  request:  October 
18,  1984.  as  revised  January  10.  1985. 

Description  of  amendment  request: 
The  existing  Provisional  Operating 
License  {DPR-^5)  for  the  La  Crosse 
Boiling  Water  Reactor  has  license 
conditions  which  prohibit  the  license 
from  possession  or  use  of  more  than  100 
millicuries  each  of  any  by-product 
material  for  sample  analysis  or 
instrument  calibration,  or  100 


mililigrams  each  of  any  source  or  special 
nuclear  material  for  sample  analysis  or 
instrument  calibration,  with  the 
exception  of  up  10  curies  of  cesium-137 
which  may  be  used  in  the  form  of  a 
sealed  source  for  instrument  calibration. 
On  October  18.  1984,  Dairyland  Power 
Cooperative  (DPC)  proposed  a  change  to 
the  conditions  of  the  facility  operating 
license  to  allow  the  receipt,  possession, 
and  use  of  more  than  10  curies  of 
cesium-137  in  the  form  of  sealed  sources 
for  instrument  calibration. 
Subsequently,  on  January  10,  1985,  DPC 
revised  the  earlier  submittal  and 
requested  that  all  quantity  limitations  on 
possession  of  by-product  or  special 
nuclear  material  for  sample  analysis  or 
instrument  calibration  be  removed  from 
the  facility  cpearting  license.  These 
changes  would  make  the  La  Crosse 
license  conditions  for  by-product 
materials  consistent  with  those  in 
licenses  currently  being  isued  by  the 
NRC  to  new  plants  which  allow  the 
possessin  of  these  materials  "in  amounts 
as  required." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee's  requests  to  eliminate 
limitations  on  the  amount  of  certain 
redionuclides  at  La  Crosse  would  allow 
the  possession  and  use  of  a  more 
accurate  device  for  calibration  of 
various  radiation  monitoring 
instruments  throughout  the  plant.  The 
proposed  change  would  make  the  La 
Crosse  license  consistent  with  the 
conditions  now  incorporated  in 
operating  licenses  issued  by  the  NRC  to 
new  plants.  The  intent  of  the  proposed 
change  is  to  allow  the  licensee  to  have 
greater  flexibility  in  selection  of 
radioactive  sources  for  calibrating 
radiation  detection  equipment.  Failure 
of  radioactive  sources  has  extremely 
low  consequences  for  members  of  the 
general  public  and  thus  is  not 
considered  in  licensing  evaluations  of 
nuclear  plants.  Although  it  would  allow 
an  increase  in  the  amount  of  radioactive 
material  used  at  La  Crosse,  the  proposed 
change  is  not  expected  to  significantly 
increase  the  amount  used  at  the  site  for 
the  identified  purposes.  The  licensee's 
technical  specifications  for  handling  and 
control  of  this  material  are  consistent 
with  the  Standard  Technical 
Specifications  which  are  implemented  at 
new  plants  and  are  consistent  with 
current  licensing  criteria.  Therefore, 
based  upon  ail  of  the  above,  the  staff 
concludes  that  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration  determination  since  it:  (1) 
Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  a 
previously  evaluated  accident,  (2)  does 
not  create  the  possibility  of  a  new  or 


different  kind  of  accident  from  an 
accident  previously  evaluated,  and  (3) 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Local  Public  Document  Room 
location:  La  Crosse  Public  Library.  800 
Main  Street,  La  Crosse,  Wisconsin 
54601. 

Attorney  for  licensee:  OS.  Heistand, 
Jr.,  Esquire.  Morgan,  Lewis  &  Bockius, 
1800  M  Street,  NW.,  Washington.  D.C. 
20036. 

XRC  Branch  Chief:  John  A.  Zwolinski, 
Branch  Chief. 

Georgia  Power  Compan\.  Oglethorpe 
Power  Corporation.  .Municipal  Electric 
Authority  of  Georgia.  Cit\  of  Dalton. 
Georgia,  Dockets  Nos.  50-321  and  50- 
366.  Edwin  I.  Hatch  Nuclear  Plant,  Units 
Nos.  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request:  October 
1.  1984. 

Description  of  amendment  request: 
The  amendments  would  modify  the 
Environmental  Technical  Specifications 
(Appendix  B)  to  delete  the  requirement 
for  aerial  photography  which  has  been 
employed  to  determine  the  effects  of 
cooling  tower  drift  on  the  surrounding 
environment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  of  actions  involving  no 
significant  hazards  consideration  is 
example  (iv).  a  relief  granted  upon 
demonstration  of  acceptable  operation 
from  an  operating  restriction  that  was 
imposed  because  acceptable  operation 
was  not  yet  demonstrated.  This  assumes 
that  the  operating  restriction  and  the 
criteria  to  be  applied  to  a  request  for 
relief  have  been  established  in  a  prior 
review  and  that  it  is  justified  in  a 
satisfactory  way  that  the  criteria  have 
been  met. 

The  proposed  amendments  constitute 
a  change  to  grant  relief  upon 
demonstration  of  acceptable  operation. 
The  aerial  photography  program 
requirement  was  instituted  due  to  the 
unknown  effect  of  the  deposition  of 
cooling  tower  drift  upon  the 
environment  prior  to  plant  operation. 
The  program  has  been  successfully 
completed  with  no  adverse 
environmental  impact.  Therefore,  this 
change  is  similar  to  example  fiv).  On 
this  basis,  the  Commission  proposes  to 
deler.mine  that  the  amendment  request 
involves  no  significant  hazards 
considerations. 
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LiH  (il  Public  Dociimpnt  Room 
location:  Apphng  County  Public  Library. 
301  City  Hall  Drive,  Baxley,  Geon^ia. 

Attonipy  for  licensee:  G.F. 
Trowbridge.  Shaw.  Pittman.  Putts  and 
Trowbridge.  1800  M  Street.  N'VV., 
Washington.  D.C.  20036. 

\F!C  D-u!'ih  Chirf:  Juhn  F  Sto'.z, 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton. 
Georgia.  Dockets  Nos.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant,  Units 
Nos.  1  and  2,  .'\ppling  County,  Georgia 

Date  of  amendment  request: 
November  7. 1984.  as  corrected 
November  20. 1985. 

Description  of  amendment  request: 
The  amendments  would  modify  the 
Hatch  Unit  1  Technical  Specifications 
to: 

1  Delete  the  requirement  for 
demonstration  diesel  generator 
operability  when  core  spray  stystems. 
low  pressure  core  injection  sj  stems 
(LPCI).  plant  service  water  systems  or 
two  reactor  heat  removal  (RHR)  systems 
are  inoperable. 

2  Add  a  requirement  to  verify  offsite 
power  availability  and  correct  breaker 
alignments. 

3.  Replace  the  monthly  diesel 
generator  test  with  a  test  schedule 
requirement  based  on  the  number  of 
failures  dunng  the  previous  100  valid 

tPStS. 

4.  Add  a  requirement  that  during  the 
start  test  the  diesel  accelerates  to 
synchronuous  speed  within  12  seconds 
and  increases  the  minimum  load  for 
demonstrating  operability. 

5.  Eliminate  the  requirement  for 
additional  operability  testing  of  the 
diesel  every  24  hours  following  the 
initial  testing. 

6.  Decrease  the  time  allowed  to 
restore  an  inoperable  diesel  to  operable 
status  from  7  days  to  3  days. 

7.  Add  a  requirement  for  an  annual 
report  on  the  number  of  tests  and 
failures  for  each  diesel. 

The  amendm.ents  would  modify  the 
Hatch  Unit  2  Technical  Specifications 
to: 

1.  Increase  the  time  allowed  to  restore 
one  of  two  inoperable  diesel  generators 
to  an  opeiahle  status  from  2  hours  to  24 
hours. 

2.  Replace  the  requirements  for  testing 
diesels  at  3,  7.  14.  or  31  day  intervals 
based  on  the  total  number  of  failures  out 
of  the  last  100  valid  te.sts  of  ail  diesels  at 
a  unit  with  only  two  of  these  test 
intervals.  7  and  14  da\  s,  based  on  the 
number  of  failures  out  of  the  last  100 
valid  tests  of  all  diesels  at  a  unit  with 
only  two  of  these  test  intervals.  7  and  14 
clays,  based  on  the  number  of  failures 


out  of  the  last  100  valid  tests  for  the 
specific  diesel  being  tested. 

3.  Revise  the  16-month  cycle.  24-hour 
diesel  test  requirement  to  require  that 
the  overload  test  be  performed  during 
the  last  two  rather  than  the  first  two 
hours  of  the  test. 

4.  E.xtend  the  test  interval  for  verifying 
operability  of  diesel  air  start  receivers 
from  18  months  to  5  years. 

5.  Replace  the  requirements  to  report 
failures  for  each  diesel  test  and  to 
provide  a  supplemental  report  if  more 
than  seven  failures  occurred  during  the 
last  100  tests  with  an  annual  report  like 
the  one  discussed  above  for  Hatch  Unit 
1  (Item  7). 

The  amendments  would  modify  the 
Technical  Specifications  for  both  Hatch 
Units  1  and  2  to: 

1.  Add  a  once  a  year  7-day 
inoperability  exceptiofi  for  each 
individual  diesel  and  two  18-day 
inoperability  exceptions  for  all  the 
diesels  in  a  unit  to  the  3-day  inoperable 
limit  for  an  inidividual  diesel. 

2.  Increase  the  time  allowed  for  a 
diesel  to  accept  full  load  during  a  test 
from  2  minutes  to  5  minutes. 

3.  Inciease  the  time  allowed  to  verify 
that  a  diesel  is  operable  after  declaring 
an  offsite  power  source  component  of 
another  diesel  to  be  inoperable  from 
"immediately"  to  24  hours,  except  that 
incease  of  loss  of  an  offsite  power 
source  component,  the  diesel  will  not 
have  to  be  tested  if  it  has  been 
successfully  tested  witfiin  the  previous  7 
days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  the  criteria  in  10 
CFR  50.92  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  inivolve  a  significant  hazards 
consideration  (48  FR  14870).  One  such 
exam.ple  is  (ii),  a  change  that  constitutes 
an  additional  limitation,  restriction  or 
control  not  presently  included  in  the 
Technical  Specifications. 

Items  2.  3.  4.  6  and  7  listed  above  as 
changes  to  the  Hatch  Unit  1  Technical 
Specifications  are  similar  to  this 
example. 

Another  such  example  (i)  of  action  not 
l:ke!y  to  involve  significant  hazards 
consideration  is  a  purely  administrative 
chdnge  to  the  Technical  Specifications. 
Item  5  listed  above  as  a  change  to  the 
Hatch  Unit  2  Technical  Specifications  is 
similar  to  this  example. 

The  Commission  has  also  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)].  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 


in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission's  staff,  in  Generic 
Letter  (GL)  84-15  ("Proposod  Staff 
Action  to  Improve  and  Maintain  Diesel 
Generator  Reliability"— July  2.  19B4). 
indicated  that  requirements  for  testing 
diesel  generators  while  emergency  core 
cooling  equipment  is  inoperable  results 
in  excessive  testing  and  increased 
degradation  of  diesel  engines.  The  staff 
recommended,  therefore,  that  these 
testing  requirements  be  deleted  from  the 
Technical  Specifications.  Item  1  listed 
above  as  a  change  to  Hatch  Unit  1 
Technical  Specifications  is  one  such 
item  as  addressed  in  GL  84-15.  The 
licensee  stated  in  its  November  7,  1984, 
letter  that  the  above  proposed  change 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated  bet  ause  it 
will  eliminate  a  practice  of  unnecessary 
and  abusive  diesel  generator  testing 
which  can  contribute  to  accelerated 
diesel  generator  wear,  which 
consequently  degrades  diesel  generator 
reliability  and  availability.  The  licensee 
stated  that  this  change  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  no  physical 
modifications  are  required  to  be  made  to 
the  plant  and  performance  of  onsite 
emergency  power  systems  as  described 
in  the  Final  Safety  Analysis  Report 
(FSAR)  will  remain  unchanged.  The 
licensee  also  stated  that  this  change 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety  because  with  the 
proposed  change  failures  of  the  cere 
spray,  LPCI  or  RHR  service  water 
system  components  will  not  adversely 
affect  the  reliability  and  performance  of 
the  diesel  generators. 

The  Commission's  staff  agrees  with 
the  licensee's  evaluation  in  this  regard, 
and  accordingly,  the  staff  proposes  to 
find  that  this  change  involves  no 
significant  hazards  considerations. 

Item  5  listed  above  as  a  change  to 
Hatch  Unit  1  Technical  Specifications, 
Items  1  through  4  above  for  Hatch  Unit  2 
Technical  Specifications,  and  Items  1 
through  3  above  for  both  Hatch  Units  1 
and  2  Technical  Specifications  are 
changes  directed  at  enhancing  the 
reliability  of  the  diesel  generators.  GL 
84-15  expressed  the  staffs  position  that 
frequency  of  fast  start  tests  from. 
ambient  conditions  of  diesel  generators 
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should  be  reduced.  The  staff  in  GL  84-15 
encouraged  licensees  to  submit  changes 
to  their  Technical  Specifications  to 
accomplish  a  reduction  in  the  number  of 
fast  starts  as  well  as  to  reduce  other 
diesel  testing  requirements  in  the 
Technical  Specifications  as  discussed 
above.  All  these  changes  could  lead  to 
an  overall  improvement  in  diesel 
reliability  and  availability  as  outlined  in 
GL  84-15. 

The  licensee  indicates  that  the  above 
changes  do  not  involve  significant 
hazards  considerations  because: 

(1)  The  proposed  changes  will  not 
significantly  increase  the  probability  or 
consequ?nces  of  an  accident  previously 
evaluated  because  they  will  eliminate  a 
practice  of  unnecessary  and  abusive 
diesel  generator  testing  contained  in  the 
Technical  Specifications.  Such  testing 
contributes  to  accelerated  diesel 
generator  wear,  which  consequently 
degrades  their  reliability  and 
availability. 

(2)  The  proposed  changes  will  not 
create  the  possibility  of  a  new  or 
different  accident  from  any  accident 
previously  evaluated  because  no 
physical  modifications  are  required  to 
be  made  to  the  plant  in  conjunction  with 
these  proposed  changes.  Therefore, 
performance  of  the  onsite  emergency 
power  system  as  described  in  the  FSAR 
remains  unchanged. 

(3)  The  proposed  changes  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  demonstration 
of  diesel  generator  operability  will  be 
maintained  and  will  be  conducted  in  a 
more  optimum  manner  that  will  improve 
the  overall  performance  of  the  onsite 
emergency  power  system. 

The  Commission's  staff  concurs  with 
the  licensee's  evaluation  in  this  regard, 
and  accordingly,  the  staff  proposes  to 
find  that  these  changes  involve  no 
significant  hazards  considerations. 

On  the  basis  of  the  above,  the 
Commission  has  made  a  proposed 
determination  that  the  amendment 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library. 
301  City  Hall  Drive.  Baxley,  Georgia. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Shaw.  Pittman,  Potts  and 
Trowbridge,  1800  M  Street,  NW.. 
Washington,  D.C.  20036. 

\'RC  Branch  Chief:  John  F.  Slolz. 

GPU  Nuclear  Corporation.  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County.  New 
Jersey 

Date  of  amendment  request:  July  19. 
1984  as  supplemented  by  agreement 


noted  in  meeting  minutes  of  February  22, 
1985. 

Description  of  amendment  request: 
Request  approval  of  Appendix  A 
Technical  Specification  (TS)  changes 
which  pertain  to  the  Limiting  Conditions 
for  Operation  and  the  B.ises  for  the 
primary  containment  atmosphere  in 
Section  3.5  A. 6  and  are  proposed  to  add 
the  requirement  that,  after  the  startup 
test  program  and  demonstration  of  plant 
electrical  output,  the  primary 
containment  atmosphere  shall  be 
reduced  with  nitrogen  to  less  than  4% 
oxygen  within  24  hours  after  the  reactor 
mode  selector  switch  is  placed  in  the 
run  mode. 

The  amendment  also  requests 
approval  of  an  administrative  change  to 
the  Bases  for  Section  4.5.  Surveillance 
Requirements,  for  the  primary 
containment  atmosphere  to  correct  a 
typographical  spelling  error. 

Basis  for  No  Significant  Hazards 
Consideration  Determination:  The 
licensee  has  proposed  to  reduce  the 
maximum  oxygen  concentration  in  the 
prim.ary  containment  during  the  run 
mode  from  less  than  the  existing  5%  to 
less  than  4%.  This  maximum 
concentration  must  be  reached  within 
the  existing  requirement  of  within  24 
hours  after  the  reactor  mode  selector 
switch  is  placed  in  the  run  mode.  The 
time  for  primary  containment  deinerting 
prior  to  a  scheduled  shutdown  has  not 
been  changed.  Therefore,  this  proposed 
change  constitutes  an  additional 
limitation  or  restriction  not  presently  in 
the  TS. 

The  licensee  is  also  proposing  to 
correct  a  typographical  spelling  error  to 
the  Bases  for  Section  4.5,  Surveillance 
Requirements,  Containment 
Atmosphere. 

Therefore,  the  above  proposed 
changes  constitute  (1)  an  additional 
limitation,  restriction  or  control  not 
presently  in  the  TS  and  (2)  an 
administrative  change  to  the  TS  to 
correct  an  error.  Because  the  proposed 
changes  fall  within  examples  (ii)  and  (i), 
respectively,  provided  by  the 
Commission  in  48  FR  14870.  of 
amendments  that  are  not  likely  to 
involve  significant  hazards 
considerations,  the  staff  proposes  to 
determine  that  the  requested  action 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street,  Toms  River,  New 
Jersey  08753. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Esquire,  Shaw,  Pittman. 
Potts,  and  Trowbridge,  1800  M  Street, 
N.W.  Washington.  DC.  20036. 

NRC  Branch  Chief:  John  A.  Zwolinski. 


GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station.  Ocean  County,  New 
Jersey 

Date  of  amendment  request:  February 
11. 1985,  supplementing  the  June  8.  1984 
request. 

Description  of  amendment  request: 
The  proposed  amendment  requests 
appro\a!  of  administrative  revisions  to 
Inservice  Inspection  (IS!)  and  Inservice 
Testing  (IST)  requirements  in  Section 
4  3.  Reactor  Coolant,  of  the  Oyster 
Creek  Appendix  A  Technical 
Specifications  (TSs). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  proposed  by  the 
amendment  request  dated  June  8. 1964. 
to  incorporate  the  requirements  of  the 
Commission's  revised  regulations  in  10 
CFR  50.55a  on  inservice  inspection  and 
testing  in  the  plant  TSs  and  delete  a 
required  inspection  schedule  from  the 
TSs  which  is  also  contained  in  the 
station  ISl  Program.  This  amendment 
request  affected  the  existing  Paragraphs 
4.3, B  and  4.3.G,  Table  4,3-1  and  Bases  of 
Section  4.3  of  the  plant  TSs.  This  was 
noticed  in  the  Federal  Register,  on 
February  27,  1985  (50  FR  7988),  and  the 
staff  proposed  to  determine  that  this 
request  involved  no  significant  hazards 
consideration. 

In  the  February  11,  19B5,  request,  the 
licensee  proposrd  other  changes  to 
Section  4,3  of  the  plant  TSs  in  addition 
to  those  requested  June  8,  1984,  The 
other  changes  which  are  the  subject  of 
this  notice  would  revise  the  existing 
Paragraphs  4,3  C  and  4.30  and  Bases  of 
Section  4,3  to  delete  detailed  ISI  and  IST 
requirements  in  the  TS  and  replace  them 
with  references  to  Section  XI  of  the 
ASME  Boiler  and  Pressure  Code,  the 
details  of  which  are  implemented  in  the 
station  ISI  and  IST  Programs. 

The  additional  changes  proposed  in 
the  February  11.  1985.  request  and  not 
would  would  also  delete  required 
inspections  from  the  TSs  which  are  also 
contained  in  the  Oyster  Creek  ISI  and 
IST  Programs.  The  Commission  has 
provided  examples  of  license 
amendments  that  are  not  likely  to 
involve  significant  hazards 
considerations  (48  FR  14870).  which 
include:  (i)  Purely  administrative 
changes  to  the  TSs  and  (vii)  changes  to 
conform  the  license  to  the  regulations 
where  the  license  change  results  in 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations. 
The  deletion  from  the  TSs  of  redundant 
requirements  falls  within  example  fi); 
the  replacement  of  detailed  ISI  and  1ST 
TS  with  references  to  the  ASME  Code 
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falls  within  example  (vii).  Because  these 
amendments  fall  within  examples  of 
actions  not  likely  to  involve  significant 
hazards  considerations,  the  staff 
proposes  to  determine  that  the 
requested  action  involvps  no  signincant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library.  101 
Washington  Street,  Toms  River.  New 
lerspy  08753. 

A  ttorney  for  licensee:  C.F. 
Trowbridge,  Esquire.  Shaw,  f'lttman. 
Potts,  and  Trowbridge.  1800  M  Stre-et. 
NVV..  Washington.  D.C.  20036. 

XnC  Branch  Chief:  John  A.  Zwulinski. 

Indiana  and  Michigan  Electric  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  ofamendnirnt  request:  February 
14.  1985. 

Description  ofamendnwnt  request: 
The  amendments  would  revise  the 
1  echnica!  Specifications  by  updating  the 
plant  heatup  and  cooldown  curves  to 
reflect  the  recent  reactor  vessel  material 
surveillance  capsule  examination  and 
analysis. 

Basis  fur  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether 
li(.ense  amendments  involve  no 
Significant  hazards  considerations  by 
providing  certain  exa.mples  (48  PR 
14871).  One  of  these  examples  (iij  is  a 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications.  The  proposed 
amendments  are  directly  related  to  this 
example  in  that  re\ised  heatup  and 
cooldown  curves  are  required  to  meet 
the  reactor  vessel  fracture  toughness 
requirements  in  10  CFR  Part  50. 
Appendix  G.  These  new  limits  on 
heatup  and  cooldown  constitute  an 
additional  limitation,  restriction,  and 
control  not  presently  included  in  the 
current  heatup  and  cooldown  curves  in 
the  Technical  Specifications.  On  this 
basis,  the  Commission  proposes  to 
determine  that  the  amendments  involve 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maude  Reston  Palenske 
Memorial  Library.  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esquire  Shaw,  Pittman.  Potts 
and  Trowbride,  1800  M  Street.  .NW., 
Washington.  DC.  20036. 

.\RC  Branch  Chief:  Steven  A.  Varga. 


Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331.  Duane  .Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  am.endmcnt  request: 
■November  9, 1984,  as  revised  January  18. 
1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Duane  Arnold  Energy  Center 
(DAEC)  Technical  Specifications  to 
incorporate  changes  to  fire  protection 
surveillance  requirements  taking  into 
account  the  installation  of  fire  detection 
systems  in  most  areas  of  the  plant 
containment  safety-related  equipment. 

Presently  the  DAEC  Technical 
Specifications  require  that  a  continuous 
fire  watch  must  be  established  within 
one  hour  in  the  event  a  fire  barrier  is 
found  to  be  nonfunctional.  The  recent 
installation  of  a  fire  detection  system  at 
DAEC,  would  permit  a  relaxation  of 
current  continuous  fire  watch 
requirement.  The  licensee  has  therefore 
requested  to  change  that  requirement  to 
an  hourly  watch  in  the  event  a  fire 
barrier  is  found  to  be  nonfunctional.  The 
licensee  has  also  proposed  an  additional 
change  to  correct  a  typographical  error 
in  the  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
of  no  significant  hazards  consideration 
detcmination  by  giving  certain 
examples  (48  FR  14870,  April  6. 1983). 
One  of  the  examples  of  actions 
considered  likely  to  involve  no 
significant  hazards  consideration  is 
example  (vi)  relating  to  a  change  which 
either  may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously  analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan. 
The  proposed  change  would  relax  the 
continuous  fire  watch  requirement  to  an 
hourly  fire  watch  in  the  presence  of  a 
fire  detection  system.  Such  a  relaxation 
may  result  in  some  reduction  in  a  safety 
margin,  but  the  results  of  the  change  in 
conjunction  with  the  fire  detection 
system  modifications  are  clearly  within 
all  acceptable  criteria  in  the  Standard 
Review  Plan  Section  9.5.1. 

Another  example  of  actions  involving 
no  significant  hazards  consideration  is 
example  (i)  a  purely  administrative 
change  to  Technical  Specifications:  For 
example,  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error,  or 
change  in  nomenclature.  The  proposed 
change  to  correct  an  error  is 


encompassed  by  the  above  cited 
examples. 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
similar  to  examples  for  which  no 
significant  hazards  consideration  exists, 
the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Librarv, 
500  First  Street.  S.E.,  Cedar  Rapids,  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman. 
Esquire.  Harold  F.  Reis.  Esquire. 
Newman  and  Holtzinger.  1025 
Connecticut  Avenue.  NW..  Washington. 
DC.  20036. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center.  Linn  County,  Iowa 

Date  of  amendment  request: 
December  7, 1984. 

Description  of  amendment  request: 
The  Iowa  Electric  Light  and  Power 
Company  (the  licensee)  proposes  to 
revise  the  Duane  Arnold  Energy  Center 
(DAEC)  Technical  Specifications  to 
reflect  conformance  to  the  Type  C 
testing  criteria  of  10  CFR  Part  50. 
Appendix  J,  Paragraph  llI.C.2.(b)  for 
containment  isolation  valves. 

The  present  Technical  Specifications 
distinguish  between  those  valves  tested 
with  air  and  those  tested  with  water. 
The  DAEC  Technical  Specifications 
state  that  valves  tested  with  water  shall 
be  pressurized  to  54  psig  (P,).  However, 
10  CFR  Part  50,  Appendix  J.  Paragraph 
III.C.2.(b)  requires  the  tests  be 
conducted  at  a  pressure  not  less  than 
1.10  P,.  The  proposed  change  request 
would  revise  the  Technical 
Specifications  to  conform  to  the  Type  C 
testing  requirements  of  10  CFR  Part  50, 
Appendix  J,  Paragraph  n!.C.2.(b).  and 
would  change  the  test  pressure  from  54 
psig  to  the  more  restrictive  pressure  of 
1.10  P.. 

Basis  for  no  significant  hazards 
consideration  determination:  The 
Commission  has  provided  guidance 
concerning  the  applicatioa  of  standards 
of  no  significant  hazards  consideration 
determination  by  providing  certain 
examples  (48  FR'  14870,  April  6.  1983). 
One  such  example  (ii)  relates  to  a 
change  that  constitutes  an  additional 
limiting  restriction,  or  control  not 
presently  included  in  the  Technical 
Specifications:  For  example,  a  more 
stringent  surveillance  requirement. 
Changing  the  Type  C  testing  pressure  for 
containment  isolation  valves  from  the 
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current  pressure  of  P.  to  a  pressure  of 
1.10  F',  is  an  additional  restriction  not 
currently  in  the  DAEC  Technical 
Specifications.  The  proposed  change  is, 
therefore,  encompassed  by  the  above 
cited  example. 

Therefore,  the  staff  has  made  a 
proposed  determination  that  the 
application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Pubii'c  Library. 
500  First  Street.  S.E..  Cedar  Rapids.  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman. 
Esquire,  Harold  F.  Reis,  Esquire, 
Newman  and  Holfzmger,  1025 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20036. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo, 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Ouane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Dattf  of  amendment  request:  January 
11.  1985,  as  supplemented  March  15, 
19H5. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Duane  Arnold  Energy  Center 
(DAEC)  Technical  Specifications  (TS) 
reflecting  the  previously  proposed 
operation  with  an  extended  load  line 
limit,  and  the  presently  proposed 
improvements  to  the  Average  Power 
Range  Monitor  (APRM)  and  Rod  Block 
Monitor  (RBM).  The  APRM.  RDM  and 
TS  (ARTS)  improvements  are  intended 
to  increase  the  plant  operating 
efficiency,  update  the  compliance  with 
the  thermal  margins  requirements, 
improve  the  accuracy  and  response  of 
the  pertinent  instrumentation,  and  to 
improve  the  man/machine  interface.  The 
proposed  improvement  program  would 
m.odify  the  Technical  Specifications  as 
follows: 

1.  The  RBM  setpoints  will  be  changed 
from  flow-biased  to  power-dependent 
settings;  and 

2.  The  APRM  system  flow-biased 
setpoints  setdown  requirement  will  be 
eliminated,  and  the  ft"w-biased  APRM 
setpoint  values  will  be  changed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  submittal  is  similar  to  the 
previous  requests  for  amendments  to  the 
Hatch  and  the  Monticello  plants.  In 
those  cases,  the  staff  made  a 
determination  that  a  significant  hazards 
consideration  was  involved.  The  staffs 
determination  was  based  on  the  novelty 
and  the  complexity  of  the  ARTS 
improvement  program  at  that  time. 
Subsequent  reviews  of  the  Hatch  and 
the  Monticello  applications  have 
clarified  the  safety  issues  associated 


with  the  ARTS  program,  so  that  a  no 
siginificant  hazards  consideration 
finding  can  now  be  made. 

The  Commission  has  provided 
guidance  concerning  determination  if 
significant  hazards  consideration  exists, 
by  providing  certain  standards  (10  CFR 
50.92(c)).  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

1.  APRM  System  Changes.  Adjusting 
the  flow-biased  equations  of  APRM 
scram  and  rod  blocks  will  allow 
operation  above  the  100%  load  line  at 
less  then  rated  power/flow  conditions. 
Operation  above  the  100%  load  line  is 
achieved  by  withdrawal  of  control  rods 
at  low  power/flow  conditions  using 
preestablished  withdrawal  sequences. 
The  only  accidents  initiated  by 
withdraw  al  of  control  rods  are  the  Rod 
Withdrawal  Error  and  Control  Rod  Drop 
Accidents,  which  require  a  withdrawal 
of  a  rod  out-of-sequence  and  a 
decoupling  of  the  control  blade  from  its 
drive,  respectively.  Both  of  these  events 
are  independent  of  the  withdrawal 
sequence  used  or  final  rod  pattern 
chosen.  Thus,  the  probability  of  these 
events  is  not  increased  from  that 
analyzed  in  the  Updated  Final  Safety 
Analysis  Report  (UFS,\R)  by  operation 
above  the  lOC^  load  line.  The  operation 
above  the  100%  load  line  is  bounded  by 
the  analyses  conducted  at  the  100% 
power  and  100°t.  flow  conditions,  except 
for  the  Fpedwater  Controller  Failure 
transient.  However,  the  Feedwater 
Controller  Failure  is  not  the  most 
limiting  transient  for  determining  the 
operating  limits.  Thus,  the  consequences 
of  an  accident  are  not  increased  from 
those  previously  analyzed  in  the 
UFSAR. 

The  requirement  to  setdown  the 
APRM  flow-biased  scram  and  rod  block 
equations  when  the  maximum  fraction 
of  limiting  power  density  (MFLPD) 
exceeds  the  fraction  of  rated  core 
thermal  power  (FRP)  is  being  eliminaled. 
In  order  to  insure  that  the  consequences 
of  any  abnormal  operating  transient  or 
loss-of-coolant  accident  (LOCA)  are  not 
increased  by  this  change,  flow  and 
power-dependent  Minimum  Critical 
Power  Ratio  (MCPR)  and  Maximum 
Average  Planar  Linear  Heat  Generation 
Rate  (MAPLHGR)  limits  are  being  added 
to  the  Technical  Specifications  and  are 


based  upon  the  supporting  transient  and 
LOCA  analyses  at  off-rated  conditions 
Removing  the  thermal  peaking  factor 
setdown  requirement  will  not  increase 
the  probability  of  any  such  transient  or 
accident,  as  it  is  not  the  initiating  event 
of  any  accident. 

Deleting  the  APR.M  r.ow-biased  rod 
block  as  a  Limiting  Safety  System 
Setting  (LSSS)  will  not  change  the 
probability  of  any  accidents  because  no 
credit  is  taken  for  its  function  in  any 
safety  evaluation. 

Adjusting  the  APRM  flow-biased 
scram  and  rod  blocks  to  allow  operation 
above  the  100'^;  load  hne  impacts  only 
the  Rod  Withdrawal  E.-ror  and  Control 
Rod  Drop  Accidents  Both  the  accidents 
are  analyzed  m  the  UFSAR.  Therefore, 
the  possibility  of  a  different  type  of 
accident  is  not  created. 

TTie  thermal  peaking  factor  setdown 
requirement  was  instituted  to  protect  the 
fuel  from  transients  and  accidents 
initiated  from  off-rated  condiiions. 
Replacing  the  peaking  factor  setdown 
function  with  equivalent  flow  and 
power-dependent  MCPRs  and 
MAPLHGRs  will  not  create  a  new  or 
different  type  of  accident. 

Deleting  the  APRM  Rod  Block  as  an 
LSSS  will  not  introduce  a  new  or 
different  accident  because  no  credit  is 
taken  for  its  function. 

The  supporting  analyses  of  design 
basis  events  and  abriormal  operating 
transients  were  conducted  above  the 
100%  load  line  (lOO'-;  Power.  87^  Flow). 
In  all  cases,  except  the  Feedwater 
Controller  Failure  (FWCF)  transients, 
the  results  were  bounded  by  those 
analyzed  at  the  lOO^i  power,  100%  flow 
condition  and  thus  the  margin  of  safety 
for  these  e\  ents  are  not  reduced  above 
those  previously  analyzed.  While  the 
results  of  the  FWCF  transient  at  the 
(100.  87)  point  were  slightly  worse  than 
those  at  rated  conditions,  the  m.argin  of 
safety  is  not  degraded  as  this  is  a 
nonlimiting  event  and  is  not  used  for 
determining  the  operating  limit  MCPRs. 
which  define  the  margin  of  safety 

Replacing  the  requirement  to  perform 
the  therm.al  peaking  factor  setdown  with 
equivalent  fiow  and  power-dependent 
MCPRs  and  .MAPLHGRs  will  ensure  that 
the  margin  of  safety  is  not  reduced  by 
eli.minating  the  setdown  requirement. 

Deleting  the  APRM  Rod  Block  as  an 
LSSS  wiil  not  reduce  the  margin  of 
safety  as  the  APRM  Rod  Block  will  be 
maintained  in  the  other  sections  of  the 
Technical  Specifications. 

2.  Rod  Block  Monitor  (RBM)  System 
Changes.  The  current  flow-biased  RB.M 
rod  blocks  protect  localized  rpgions  of 
the  core  from  inadvertent  withdrawals 
of  control  rods  which  would  violate  the 
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Safety  Limit  MCPR,  i.e.,  rod  withdrawal 
error  (RWE)  accidents.  The  new  power- 
referenced  RBM  setpoints  are  based 
upon  the  supporting  RWE  analyses, 
which  ensure  with  a  95%  probability  at  a 
95%  confidence  level  (95/95  limits)  that 
the  Safety  Limit  MCPR  will  not  be 
violated  by  an  single  withdrawal  of  a 
control  rod.  Therefore,  repiacirg  the 
current  fluw-biased  rod  blocks  with 
power-referenced  rod  blocks  will  not 
increase  the  probability  of  any  event 
(RWE)  previously  analyzed.  In  addition, 
the  proballity  of  an  RWE  event  is  not 
increased  by  this  change  due  to  the 
increased  operator  confidence  in  the 
new  R2M  system,  as  the  new  hardware 
for  the  RDM  system,  which  supports  the 
power-dependent  limits,  is  simpler  and 
more  reliable  than  the  old  system. 

The  definition  of  a  Limiting  Cont-i-ol 
Rod  Pdtle.-n  (LCRPj  has  been  revised 
based  upon  the  supporting  RWE 
analyses  provided  in  the  lirens.r'es 
submittal.  These  analyses  show,  with 
95/95  limits,  that  an  RWE  initiated  when 
the  plant  is  not  on  an  LCRP  will  not 
violate  the  Safety  Limit  NJCPR  with  the 
RBM  bypassed.  Therefore,  revising  the 
operability  and  surveillance 
requirements  of  the  RBM  system  bdsed 
upon  the  new  definition  of  an  LCRP  will 
not  increase  the  probability  or 
magnitude  of  the  consequences  of  any 
accident  previously  analyzed. 

The  RB.M  system's  design  function  is 
to  prevent  localized  fuel  failures  due  to 
RWE  accidents,  whirh  have  previously 
been  analyzed.  That  design  function  has 
not  been  changed  by  converting  to 
power-dependent  setpoints  and  defining 
new  operability  and  surveillance 
requirements  of  the  RBM  system  based 
upon  the  new  definition  of  an  LCRP. 
Therefore,  the  possibility  of  a  new  or 
different  accident  is  not  created. 

The  supporting  analyses  of  RWE 
accidents  demonstrate  that  the  .MCPR 
margin  of  safety  is  not  reduced  by  the 
new  power-depenJent  setpoints  a.nd 
operability  and  surveillance 
requirements  for  the  RBM  system. 
Therefore,  the  proposed  change  will  not 
result  in  any  reduction  of  a  safety 
m.irgin. 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
which  meet  the  Commission's  standards 
for  cases  where  no  significant  hazards 
consideration  exists,  the  staff  has  m.ade 
a  proposed  determination  that  the 
application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  SE.,  Cedar  Rapids,  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Harold  F.  Reis.  Esquire, 


Newman  and  Holtziriger.  1025 
Connecticut  Avenue.  NW.,  Washington. 
DC.  20036. 

A'RC  Branch  Chief:  Domenic  B. 
Vassallo. 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331.  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  amendment  request:  January 
11. 1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Duane  Arnold  Energy  Center 
(DAEC)  Technical  Specifications  to 
incorporate  revisions  in  pressure- 
temperature  operating  limits  for  the 
reactor  vessel  and  revise  the  niinimum 
temperature,  for  which  the  reactor 
vessel  head  bolting  studs  can  be  in 
tension,  from  100  T  to  74  °F.  The 
pressure-temperature  operating  limits 
for  the  reactor  vessel  are  being  revised 
to  reflect  minor  changes  in  the  fracture 
toughness  due  to  6  effective  full  power 
years  of  neutron  fluence  on  the  vessel. 
The  revision  of  the  bolting  stud  tension 
temperature  from  100  °F  to  74  °F  is 
shown  by  the  licensee's  analyses  to 
comply  with  the  Commission's 
regulation  10  CFR  50  Appendix  G. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
of  no  significant  hazards  determination 
by  giving  examples  (48  FR  14870,  April  6, 
1983).  One  such  example  of  actions 
considered  likely  to  involve  no 
significant  hazards  consideration  is 
example  (vi)  relating  to  a  change  which 
either  may  result  in  som.e  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review 
Plan.  .  .:  for  example,  a  change  resulting 
from  the  application  of  a  small 
refinement  of  a  previously  used 
calculafional  model  or  design  method. 

The  pressure-tempsrature  fracture 
toughness  has  been  revised  due  to  6  full 
power  years  of  neutron  fluence.  The 
revision  incorporates  a  calculational 
refinement  accounting  for  neutron 
fluence.  The  reduction  of  the 
temperature  from  100  'F  to  74  T  for 
which  reactor  vessel  head  bolting  studs 
can  be  in  tension  will  comply  with  the 
Commission's  regulations.  Both  of  the 
above  changes  may  result  in  reduction 
of  safety  margins,  but  the  results  of 
these  changes  are  clearly  within  the 
acceptable  criteria  with  respect  to 
components  specified  in  the  Standard 
Review  Plan  section  5.3.1. 


Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
similiar  to  an  example  for  which  no 
significant  hazards  consideration  exists, 
the  staff  has  made  a  proposed 
determination  that  the  application 
invoves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street,  SE.,  Cedar  Rapids.  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman. 
Esquire,  Harold  F.  Reis,  Esquire, 
Newman  and  Holtzinger,  1025 
Connecticut  Avenue,  NW.,  Washington, 
D.C  20036. 

NRG  Branch  Chief:  Domenic  B. 
Vassollo. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 
December  20, 1984.  as  supplemented  by 
submittal  dated  February  22.  1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  for  (1) 
average  power  range  monitor  (.'\PRM) 
flow  transmitter  calibration.  (2) 
definition  of  "OPERABLE- 
OPERABILITY",  (3)  NUREG-0737,  Item 
II.K.3.18.  "ADS  Logic  Modification",  and 
(4)  Cooper  Nuclear  Station  organization 
change. 

(1)  APRMF/ow  Transmitter 
Calibration.  The  proposed  change 
would  correct  Section  4.1,  Bases  and  a 
note  to  Table  4.2.C.  "Surveillance 
Requirements  for  Rod  Withdrawal  Block 
Instrumentation"  to  reflect  actual 
conditions  resulting  during  calibration  of 
the  APRM  Flow  Biasing  Network. 
Current  TS  state  that  during  calibration 
".  .  .a  zero  flow  signal  will  be  sent  to 
half  of  the  APRM's  resulting  in  a  half 
scram  and  rod  block  condition." 
However,  each  reactor  recirculation 
flow  unit,  when  in  the  calibration  mode, 
actually  sends  a  full  flow  signal  to  half 
of  the  APRM's  producing  a  rod  block  but 
not  a  half  scram.  The  licensee  states 
that  even  without  the  half-scram  signal, 

a  substantial  margin  from  fuel  damage  is 
provided  by  the  120%  high  flux  scram 
which  is  in  effect  during  calibration. 

(2)  Definition  of  ■'OPERABLE- 
OPERABILITV.  The  proposed  change 
would  expand  the  present  definition  of 
operability  to  explicitly  include 
functionality  of  support  systems  and 
components  such  as  instrumentation. 
control,  power  and  other  auxiliary 
systems.  The  present  definition  of 
operable  requires  only  that  a  system  or 
component  be  capable  of  performing  its 
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intended  function  in  its  required  manner 
in  order  to  be  considered  operable. 

(3)  NUREG-0737.  hew  II.K.3.18.  'ADS 
Logic  Modifications".  The  proposed 
change  would  revise  the  TS  relative  to 
the  automatic  depressurization  system 
(ADS)  to  be  consistent  with  ADS 
actuation  logic  modifications  previously 
approved  by  the  staff  in  a  letter  dated 
June  6, 1984.  The  approved  ADS  logic 
modifications  result  in  eliminating  the 
need  for  manual  actuation  for  transient 
and  accident  events  which  do  not 
directly  produce  a  high  drywell  pressure 
signal.  Consequently,  the  licensee  will 
eliminate  the  high  dry  well  pressure 
permissive  from  the  ADS  logic  and  add 
a  manual  inhibit  switch.  The  proposed 
TS  change  would  delete  all  references  to 
2  psig  drywell  pressure  from  Table  3.2.B 
for  ADS  circuitry  requirements  and  add 
surveillance  requirements  for  the 
manual  inhibit  switches  to  Table  4.2.B. 

(4 )  Cooper  Nuclear  Station 
Organization  Change.  The  proposed  TS 
change  reflects  changes  in  the  CN'S 
organization  as  follows:  (a)  Changes  of 
position  title,  (b)  a  change  in  the 
reporting  requirements  for  the  Chemistry 
and  Health  Physics  (HP)  Supervisor,  and 
(c)  the  addition  of  a  control  room 
supervisor  to  the  plant  staff.  The 
changes  of  position  title  are  proposed 
for  the  convenience  of  the  licensee  to 
more  accurately  describe  position  duties 
and  responsibilities.  The  proposed 
change  in  the  reporting  requirements  of 
the  Chemistry  and  HP  Supervisor  were 
made  to  address  the  guidelines  of 
Regulatory  Guide  1.8  for  experience 
level.  As  a  result  of  these  comments,  it 

is  proposed  that  a  broken  line  be  added 
to  the  organization  chart  between  the 
Senior  Rad/Tech  Advisor  and  the 
Chemistry  and  HP  Supervisor  to 
indicate  the  oversight  function  of  the 
Senior  Rad/Tech  Advisor.  This  latter 
manager  will  review  and  direct  the 
efforts  of  the  Chemistry  and  HP 
Supervisor  until  he  has  attained  the 
requisite  experience  level  specified  in 
Regulatory  Guide  1.8.  The  addition  of 
the  control  room  supervisor,  who  will  be 
a  qualified  senior  reactor  operator, 
reflects  the  changes  in  staffing  that  were 
made  in  accordance  with  the  minimum 
staffing  requirements  of  10  CFR  50.54. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

[1]  APRM  Flow  Transmitter 
Calibration.  The  Commission  has 
provided  guidance  concerning  the 
application  of  the  standards  in  10  CFR 
50.92  by  providing  certain  examples  (48 
PR  14870).  One  of  the  examples  of 
actions  involving  no  significant  hazards 
considerations  is  example  (i)  purely 
administrative  changes  to  the  Technical 
Specifications,  for  example  to  achieve 


consistency  throughout  the  Technical 
Specifications,  correction  of  an  error  or 
a  change  in  nomenclature.  The  change 
proposed  by  the  licensee  relative  to  the 
APRM  flow  transmitter  calibration 
involves  only  a  correction  to  the  Bases 
section  and  to  an  explanatory  note  to  a 
table  to  reflect  actual  plant  design. 
These  changes  do  not  affect  any 
surveillance  operations  of  limiting 
conditions  for  operation.  The  proposed 
changes  are  descriptive  and  purely 
administrative  in  nature.  As  such,  the 
proposed  changes  fall  within  the  scope 
of  example  (i).  On  this  basis,  the 
Commission  proposes  to  determine  that 
these  changes  involve  no  significant 
hazards  considerations. 

(2)  Definition  of  -OPERABLE- 
OPER.^BIUTV:  The  Commission  has 
provided  guidance  concerning  the 
application  of  the  standards  in  10  CFR 
50.92  by  providing  certain  examples  (48 
FR  14870).  One  of  the  examples  of 
actions  involving  no  significant  hazards 
considerations,  i.e.  example  (ii),  relates 
to  a  change  that  constitutes  an 
additional  limitation,  restriction  or 
control  not  presently  in  the  Technical 
Specifications.  The  proposed  change 
would  make  the  definition  of  operable 
more  limiting  and  is,  therefore,  similar  to 
this  example.  The  Commission  therefore 
proposed  to  determine  that  this  action 
involves  no  significant  hazards 
considerations. 

(3)  NUREG-0737.  Item  II.K.3.18.    ADS 
Logic  Modifications".  The  Commission 
has  provided  standards  for  determining 
whether  a  significant  hazards 
consideration  exists  (10  CFR  50.92(c)).  A 
proposed  amendment  to  an  operating 
license  to  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  TS  changes  result  from 
plant  modifications  previously  approved 
by  the  staff  in  a  letter  dated  June  6,  1964. 
The  licensee  has  evaluated  the  proposed 
TS  changes  against  each  of  the  above 
three  criteria  and  has  provided  the 
following  results  of  the  evaluation  in  the 
application  dated  December  20, 1984; 

1.  Because  the  proposed  change 
eliminates  the  need  for  operator 
actuation  of  the  ADS  System  for  certain 
transient  and  accident  events,  it 
decreases  the  consequences  of  an 
accident  previously  evaluated  and  has 
no  effect  on  its  probability  of  occurring. 


2.  Because  the  proposed  change  does 
not  introduce  any  new  mode  of 
operation,  the  possibility  of  an  accident 
of  a  different  type  than  analyzed  in  the 
Final  Safety  AnaljsiS  Report  would  not 
result  from  the  change;  therefore,  the 
proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated 

3.  Because  the  proposed  amendment 
eliminates  the  need  for  operator 
actuation  of  ADS  for  certain  events, 
thereby  freeing  the  operator  to  monitor 
and  evdiudte  the  accident  or  transient 
and  take  actions  to  combat  any 
additional  concerns,  the  proposed 
change  does  not  reduce,  but  enhance  the 
margin  to  safety. 

The  staff  agrees  with  the  licensee's 
evaluation  that  the  proposed  change 
meets  the  three  criteria  of  the 
Commissions  guidance  as  slated  above. 
On  this  basis,  the  Commission  proposes 
to  determine  that  the  application  docs 
not  involve  a  significant  hazards 
consideration. 

(4)  Cooper  Nuclear  Station 
Organization  Change.  The  Commission 
has  provided  guidance  concerning  the 
application  of  the  standards  in  10  CFR 
50.92  by  providing  certain  examples  [48 
FR  14870),  Examples  of  actions  not 
likely  to  involve  significant  hazard 
consideration  include  actions  specified 
as  (i)  purely  administrative  changes  to 
the  Technical  Specifications,  (ii) 
changes  that  constitute  an  additional 
limitation,  restriction,  or  control  not 
presently  include  in  the  Technical 
Specifications,  and  (vii)  a  change  to 
make  a  license  conform  to  changes  in 
the  regulations,  where  the  license 
change  results  m  very  minor  changes  to 
facility  operations  clearly  in  keeping 
with  the  regulations.  The  proposed 
changes  in  position  title  are 
administrative  in  nature  and  fall  within 
example  (i)  above.  The  proposed  change 
relative  to  the  reporting  requirements  of 
the  Chemistry  and  Health  Physics 
Supervisor  reflects  an  additional  control 
on  this  position  and  as  such  is  similar  to 
example  (ii).  The  addition  of  a  control 
room  supervisor  who  is  a  qualified 
senior  reactor  operator  was  made  to 
comply  with  the  requirements  of  10  CFR 
50.54.  This  proposed  change  is  therefore 
similar  to  example  (vii).  On  this  basis, 
the  Commission  proposes  to  determine 
that  these  changes  involve  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118  15th 
Street.  Auburn,  Nebraska  68305. 

Attorney  for  licensee.  Mr  G.D 
Watson,  Nebraska  Public  Power 
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District,  Post  Office  Box  499.  Columbus. 
Nebraska  68601. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Nebraska  Public  Power  District.  Docket 
No,  50-298,  Cooper  Nuclear  Station. 
Nemaha  County,  Nebraska 

Dcte  of  amsnilrwnt  request:  January 
10.  1985,  as  supplemented  by  submittal 
drited  February  28.  1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  SpecificatioRs  fTS)  to 
support  opp.'-alion  of  Cooper  Nuclear 
Station  (C.\S)  during  the  upcoming  fuel 
Cycle  10  and  to  expand  the  fleyibiiity  of 
plant  limits  to  permit  operation  with 
barrier-type  fuel  and  hafnium  (General 
Electric  HjbiJ  I)  control  rods.  The 
proposed  amendment  would  revise  the 
following  areas: 

1.  Rod  Block  Monitor  (RDM)  Upscale 
Trip  Set'ir  1 

2.  Maximum  Average  Planar  Linear 
Heat  Generation  Rate  (MAPLHGR) 
Curves. 

3.  .Minimum  Critical  Power  Ratio 
(MCPR)  Curves. 

4.  Description  of  Control  Rod 
Materials. 

These  proposed  changes  are 
described  in  more  detail  below. 

1.  RBM  Upscale  Trip  Setting.  The 
proposed  amendment  would  change  the 
way  in  which  the  RBM  upscale  trip 
setting  is  expressed  in  the  TS,  The 
existing  trip  setting  is  expressed  in 
terms  of  recirculation  loop  flow  plus  a 
constant  value.  The  proposed 
amendm.ent  would  replace  the  constant 
with  a  variable  parameter  that  would 
vary  with  core  confieuration.  For  each 
change  in  core  configuration  the  value  of 
the  variable  would  be  calculated  using 
the  methodology  delineated  in  the  latest 
.\RC-approved  version  of  General 
Electric  (GE)  Report  "General  Electric 
Standard  .Application  for  Reactor  Fuel", 
(NEDE-240n-P-A).  The  methodology  is 
identical  to  th.it  currently  used  to 
determine  the  value  of  the  trip  setting  as 
it  is  now  expressed  in  the  TS. 

2.  MAPLHGR  Curves.  The  proposed 
amendment  would  revise  the  title  of  the 
existmg  M.-XPLHGR  curves  to  indicate 
the  appiicabihty  of  the  curves  for  use 
with  barrier-type  fuel  as  well  as  with  the 
currently  used  fuel  at  CNS.  The  addition 
of  barrier  fuel  to  these  curves  does  not 
necessitate  a  change  to  the  numerical 
values  represented  by  the  curves. 
Barrier-type  fuel  is  similar  to  previously- 
used  fuel  at  CNS  except  that  a  thin 
Zirconium  liner  is  added  to  the  inner 
surface  of  the  cladding  to  reduce 
cladding  failures  due  to  pellet-clad 
interaction.  The  barrier  fuel  design  has 
been  incorporated  into  the  current 


revision  of  GE  Report^  "General  Electric 
Standard  Application  for  Reactor  Fuel". 
(NEDE-24011-P-A-6,  April  1983)  and 
has  been  determined  by  the  NRC  to  be 
acceptable. 

3.  MCPR  Curves.  The  proposed 
amendment  would  result  in  small 
changes  to  the  MCPR  curves  to  be 
consistent  with  the  operation  of  the 
reactor  core  during  fuel  Cycle  10.  In 
addition,  the  range  of  applicability 
would  be  changed  so  that  sepafate 
curves  would  be  used  for  beginning  of 
cycle  and  end  of  cycle  instead  of  a 
single  curve  for  the  entire  cycle.  The 
MCPR  curves  have  been  calculated 
using  the  NRC-approved  methodology  of 
NEDE-24011-P-A-6,  April  1983,  The 
Cycle  10  reload  will  use  fuel  identical  to 
that  used  previously  at  CNS. 

4,  Description  of  Control  Rod 
Materials.  The  proposed  amendment 
would  change  the  description  of  control 
rod  materials  in  TS  Section  .5.2  to 
include  the  use  of  hybid  design  hafnium 
control  rod  assemblies.  The  Hybrid  I 
Control  Rod  (HICR)  Assembly  has  been 
designed  by  General  Electric  (GE)  to  be 
used  as  direct  replacement  for  the 
present  control  rod  assemblies.  The 
original  control  rods  contain  only  boron 
carbide.  R,C,  as  the  absorbing  material. 
The  HICR  assemblies  use  B4C  absorber 
cubes  and  three  solid  hafnium  rods  in 
the  outside  edge  of  each  wing.  The  HICR 
design  will  lengthen  control  rod  lifetime. 

The  description  of  these  control  rods 
was  submitted  to  the  NRC  by  GE  in 
topical  report  NEDE-22290,  Based  on  the 
staffs  evaluation  of  the  inform.ation 
provided  in  (a)  NEDE-22290,  (b)  a 
meeting  with  GE  representatives,  and  (c) 
responses  to  NRC  staff  questions,  the 
staff  concluded  that  there  is  reasonable 
assurance  that  the  substitution  of  Type  1 
HlCRs  for  other  approved  GE  control 
blades  will  not  result  in  unacceptable 
hazards  to  the  public  and  should,  in  fact. 
result  in  improved  control  blade 
performance  and  a  positive  contribution 
to  reactor  safety.  Therefore,  NEDE- 
22290,  as  amended  to  incorporate  the 
staffs  safety  evaluation,  was  approved 
as  a  referenced  document  for  the  GE 
Type  I  HICR  by  NRC  letter  dated  August 
22. 1983. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

1.  RBM  Upscale  Trip  Setting.  The 
Commision  has  provided  standards  for 
determining  whether  a  significant 
hazards  consideration  exists  [10  CFR 
50.92(c)).  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  considerations  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  conequences  of  an 


accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  margin  of  safety. 

The  proposed  amendment  would  base 
the  calculation  of  the  trip  setting  on 
NRC-approved  methodology  but  would 
not  specify  a  value  for  setting  as  is 
presently  the  case.  The  NRC  staff  has 
determined  that  the  proposed 
amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  value  of  this  trip  setting  would  not 
change  for  a  particular  core 
configuration,  just  the  way  it  is 
expressed  in  the  TS.  Only  small  changes 
in  trip  setting  are  expected  to  result  from 
changes  in  core  configuration.  In  either 
case,  the  resultant  trip  setting  is  based 
on  the  same  NRC-approved 
calculational  methodology, 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  resultant  value  of  trip  setting  would 
be  based  on  NRC-approved 
calculational  methods  as  described 
above, 

(3)  Involve  a  significant  reduction  in 
margin  of  safety  because,  as  discussed 
above,  only  small  changes  in  trip  setting 
are  expected  to  result  from  changes  in 
core  configuration  and  for  a  particular 
core  configuration  there  would  be  no 
difference  in  trip  setting  as  a  result  of 
the  amendment. 

Based  on  the  above,  the  staff  proposes 
to  find  that  the  proposed  TS  changes  to 
the  BRM  upscale  trip  setting  do  not 
involve  a  significant  hazards 
consideration, 

2.MAPLHGR  Curves.  The  Commission 
has  provided  standards  for  determining 
whether  a  significant  hazards 
consideration  exists  [10  CFR  50.92(c)].  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significent  hazards  considerations  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  previously  evaluated;  or  (3) 
involve  a  signifiant  reduction  in  margin 
of  safety. 

The  proposed  amendment  would 
change  the  title  of  the  MAPLHGR  curves 
to  indicate  their  applicability  with 
barrier-type  fuel,  but  would  not  change 
the  numerical  values  of  the  curves.  The 
lack  of  change  in  the  MAPLHGR  curves 
indicates  that  the  type  of  barrier  fuel 
involved  in  this  proposed  change  has  the 
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same  nuclear  and  thermal 
characteristics  as  previously-used  fuel. 
The  MAPLHGR  values  for  the  barrier 
fuel  were  determined  using  NRC- 
approved  methodology.  Because  of  these 
considerations,  and  because  the  barrier- 
type  fuel  design  has  been  found  to  be 
acceptable  to  the  NRC.  we  conclude  that 
the  possibility  or  consequences  of  a 
previously  evaluated  accident  would  not 
be  significantly  increased  and  the 
possibility  of  new  accidents  would  not 
be  created.  Also,  because  the  design  of 
the  barrier  fuel  is  intended  to  reduce  the 
possibility  of  fuel  claddmg  failure,  we 
conclude  that  the  margin  of  safety 
would  be  increased.  Based  on  these 
conclusions,  we  find  that  the  proposed 
changes  to  the  MAPLHGR  curves  meet 
the  Commission's  standards  cited 
above,  and  the  staff,  therefore,  proposes 
to  determine  that  this  change  to  the  TS 
does  not  involve  a  significant  hazards 
consideration. 

3.  MCPR  Curves.  The  Commission  has 
provided  guidance  concerning  the 
application  of  the  standards  in  10  CFR 
50.92  by  providing  certain  examples  (48 
FR  14870).  One  of  the  examples  of 
actions  involving  no  significant  hazards 
considerations,  i.e.  example  (iii),  is  a 
change  resulting  from  a  nuclear  reactor 
core  reloading,  if  no  fuel  assemblies 
significantly  different  from  those  found 
previously  acceptable  to  the  NRC  for  a 
previous  core  at  the  facility  are 
involved.  The  proposed  changes  to  the 
MCPR  curves  are  necessitated  by  a  core 
reload  at  CNS  with  fuel  identical  to 
types  previously  used  at  the  facility.  The 
proposed  changes  to  the  MCPR  values 
were  calculated  using  NRC-approved 
methodology.  Therefore,  the  staff  finds 
that  the  proposed  changes  fall  within 
the  Commission's  example  (iii)  of  an 
action  not  likely  to  involve  a  significant 
hazards  consideration. 

Accordingly,  the  staff  proposes  to 
determine  that  the  proposed  change  to 
the  MCPR  curves  involves  no  significant 
hazards  considerations. 

4.  Description  of  Control  Rod 
Materials.  The  Commission  has 
provided  standards  for  determinmg 
whether  a  significant  hazard 
consideration  exists  (10  CFR  50.92(c)].  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  proposed 
amendment  and  the  related  topical 
report.  The  licensee  concludes  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration  and 
based  on  the  following  discussion  the 
staff  concurs  with  this  conclusion. 

The  material  evaluation,  which 
includes  the  chemical,  physical, 
mechanical  and  irradiation  properties, 
indicates  that  data  and  experience 
demonstrate  acceptable  corrosion 
resistance  in  high  temperature  water 
and  steam  exist  for  hafnium  in  BWR 
control  rods.  The  physical  properties 
expected  to  be  germane  to  control 
application  indicate  acceptable 
performance  in  the  BWR  environment. 

The  mechanical  evaluation  indicates 
that  the  thermal  expansion  and 
irradiation  growth  of  hafnium  will  not 
interfere  with  handle  and  velocity 
limiter. 

A  nuclear  evaluation  indicates  that 
the  HICR  will  have  no  significant  impact 
on  core  and  fuel  operation  when  used  as 
a  replacement  for  the  current  B^C 
control  rod  assemblies.  Experiments 
provide  critical  benchmarks  for 
calculations  and  illustrate  a  minimum 
impact  on  local  power  and  flux 
distributions  with  all  hafnium  rods.  An 
even  smaller  impact  is  expected  for 
HICR  which  is  a  mixture  of  hafnium  and 
BtC.  Therefore,  the  HICR  can  be  used 
without  change  in  the  current  lattice 
physics  treatment  of  control  rod 
assemblies  and  current  design 
procedures. 

Thermal-hydraulic  evaluation  shows 
that  the  maximum  temperature  of  the 
new  rods  is  not  significantly  different 
from  the  currently  used  control  rod 
assemblies. 

An  accident  evaluation  shows  that  the 
HICR  weight  and  envelope  are  identical 
to  the  current  assemblies.  The 
mechanical  and  nuclear  properties  of 
the  HICR  do  not  differ  from  the  current 
assemblies  in  any  measures  that  might 
be  significant  during  normal  or  accident 
conditions. 

The  HICR  is,  except  for  minor 
differences,  mechanically  identical  to 
the  BWR  assemblies  for  which  many 
reactor  years  of  safe  operating 
experience  are  available.  Accordingly, 
the  mechanical  safety  analysis  for  the 
HICR  is  enveloped  by  the  mechanical 
safety  analyses  for  the  current 
assemblies. 

The  reactor  core  response  for  the 
HICR  design  has  been  evaluated  against 
the  current  control  rod  design  for 
comparison  with  linear  heat  generation, 
minimum  critical  powpr  ratio  and 


maximum  average  planar  heat 
generation  limits.  The  HICR  weight  and 
rod  worth  are  the  same  as  the  current 
control  rod  design,  therefore  the  scram 
speed  and  scram  reactivity  are  the  same 
and  the  above  limits  are  not  affected  by 
the  change. 

Based  on  the  above,  the  staff  has 
determined  that:  (1)  The  probability  of 
occurrence  or  the  consequences  of  an 
accident  would  not  be  increased  above 
those  anlayzed  in  the  Final  Safely 
Analysis  Report  (FSAR)  because  the 
weight  and  envelope  of  the  HICR  are 
identical  to  those  of  the  currently  used 
assemblies,  and  the  nuclear  and 
mechanical  properties  of  the  HICR  do 
not  differ  from  currently  used 
assemblies  in  a  significant  way;  (2)  the 
possibility  of  an  accident  different  from 
those  analyzed  in  the  FSAR  would  not 
result  from  these  changes  because,  in 
addition  to  the  above,  these  systems 
would  not  be  operated  in  a  manner  new 
or  different  from  that  described  in  the 
FSAR;  and  (3)  the  margin  of  safety  as 
anaK'zed  in  Technical  Specifications 
would  not  be  reduced  because  the 
proposed  amendment  invokes  no 
significant  relaxation  of  the  criteria  used 
to  establish  safety  limits,  no  significant 
relaxation  of  the  bases  for  limiting 
safety  system  settings,  and  no 
significant  relaxation  in  limiting 
conditions  for  operation.  Therefore  the 
staff  finds  that  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  to  the  TS  involve 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Attorney  for  licensee:  Mr.  G.D. 
Watson,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
Nebraska  68601. 

NRC  Branch  Chief:  Domenic  B. 
V'assallo. 

Northeast  Nuclear  Energy  Company,  el 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  2,  New 
London  County.  Connecticut 

Date  of  amendment  request:  February 
6.  1985. 

Description  o^  amendment  request: 
The  proposed  changes  in  the  Technical 
Specifications  are  based  on  anticipated 
Cycle  7  fuel  inventory.  Although  not 
expected,  additional  Technical 
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Specification  changes  may  be  necessary 
depending  upon  the  final  inventory. 
During  the  Cycle  6  shutdown,  pldns 
have  been  made  to  replace  all  fuel 
assemblies  that  contain  leakers.  Due  to 
the  uncertainty  in  the  fuel  inventoiy.  the 
final  Cycle  7  relodd  design  cannot  be 
performed  until  after  the  Cycle  6 
shutdown  and  a  determination  is  made 
as  to  the  exact  fuel  inventory  to  be  used 
in  Cycle  7  (expected  mid-May  19Ba\. 

The  proposed  changes  in  the 
Technical  Specifications  modify  the 
allowable  region  of  operation  when  the 
cure  power  distribution  is  monilured  by 
the  Exrore  Detector  Monitoring  System. 
The  new  curve  allows  a  wider  range  of 
operation  (i.e..  higher  thermal  power  and 
a  larger  axial  shape  index).  The  change 
establishes  two  curves  to  be  used.  A 
new  curve  for  the  allowable  thermal 
power  vs.  axial  shape  index  has  been 
developed  for  the  case  where  the  total 
radial  peaking  factor  (F„)  is  less  than  or 
equal  to  1.62  while  the  present  curve  in 
the  Technical  Specifications  will  be 
applicable  for  F„  values  less  than  or 
equal  to  1.719. 

The  proposed  changes  trade  range  in 
radial  peaking  fur  more  range  in  axial 
shape  index.  The  maximum  radial  peak 
is  specified  in  the  Technical 
Specifications  as  a  limit  on  F„  while  the 
maximum  axial  peak  is  specified  by 
limits  on  the  axial  shape  index.  The  new 
curve  will  still  assure  that  the  peak 
linear  heat  rate  (i.e.  15.6  Kw/ft)  assumed 
in  the  LOCA  analyses  is  not  exceeded. 
The  increase  in  the  allowable  value  of 
the  axial  shape  index  will  be  offset  by  a 
decrease  in  the  allowable  value  F,, 
without  changing  the  design  basis  value 
for  linear  heat  rate.  Consequently,  all 
safety  analyses  involving  linear  heat 
rate  are  not  iinpa.':ted  by  the  change. 
Similarly,  the  transients  for  which 
Departure  from  Nuc!;-  ite  Boiling  Ratio 
(DNBR)  is  a  concern  are  unaffected  by 
ihe  change,  since  the  proposed  curve  is 
siill  bounded  by  the  curve  in  Technical 
Specification  3.26  (Figure  3  2^).  Figure 
3.2-4  provided  the  shapes  that  were 
input  into  all  DN'BR  design  basis 
an.ilyses. 

Basis  for  proposed  no  significant 
liazurds  considtjrctiun  determination: 
Based  on  the  above  information,  we 
conclude  that  the  proposed  Technical 
Specification  change  would  not  impact 
the  previously  derived  maximum 
allow.ible  linear  heat  rdie  or  other 
parameters  which  could  adversely 
impact  plant  transient  or  accident 
analyses.  Therefore,  Ihe  proposed 
change  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 


a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Accordingly,  the  staff 
proposes  to  determine  that  the  proposed 
change  does  not  involve  a  significant 
hazards  consideration. 

Loco  J  Public  Document  Room 
location:  W'aterford  Public  Library.  Rope 
Ferry  Road,  Route  158.  Waterford, 
Connecticut. 

Attorney  for  licensee:  Gerald  Garfield, 
Esq.,  Day.  Berr>-  and  Howard,  One 
Constitution  Plaza.  Hartford, 
Connecticut  0G103. 

XBC  Branch  Chief:  ]ames  R.  Miller. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County  Nebraska 

Date  of  amendment  request:  February 
7.  1985. 

Description  of  amendment  request: 
The  amendment  would  add  new 
technical  specifications  addressing  the 
opcrabiiity  and  surveillance 
requirements  for  the  New  Toxic  Gas 
Monitoring  System.  A  new  Toxic  Gas 
Monitoring  System  was  recently 
installed  and  declared  operational.  The 
amendment  would  also  make 
administrative  changes  to  correct  the 
duplication  of  numbering  of  a  table.  The 
current  technical  speoifications  have 
two  different  tables  numbered  2-fl. 

Basis  for  proposed  r.o  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  (ii)  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration  relates  to  changes  that 
constitute  additional  restrictions  or 
controls  not  presently  included  in  the 
technical  specifications.  Another  one  of 
the  examples  (i)  of  an  action  not  likely 
to  involve  a  significant  hazards 
consideration  is  a  purely  administrative 
change  to  the  technical  specifications. 
The  proposal  to  add  new  technical 
specifications  to  address  the  operability 
and  surveillance  requirements  for  the 
new  Toxic  Gas  Monitoring  System 
comes  under  example  (ii).  The  proposal 
to  renumber  one  table  to  avoid  number 
duplication  comes  under  example  (i). 
Based  upon  the  above,  the  staff 
proposes  to  determine  that  the 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Attorney  for  licensee:  Leboeuf,  Lamb. 
Leiby,  and  MacRae.  1333  New 


Hampshire  Avenue,  .NW.,  Washington, 
D.C.  20036. 
NRC  Branch  Chief:  James  R.  Miller 

Pacific  Gas  and  Electric  Company 
(PG&E).  Docket  No,  50-133.  Humboldt 
Bay  Nuclear  Power  Plant.  Unit  No.  3. 
Humboldt  County,  California 

Date  of  amendment  request:  July  30, 
1984. 

Description  of  amendment  request: 
PG&E  proposed:  (1)  To  amend  License 
No.  DPR-7  to  possess-but-nof-operate 
status:  (2)  to  delete  license  conditions 
related  to  seismic  modifications, 
investigations  and  analysis  required 
prior  to  NRC  authorization  of  a  return  to 
power  operation;  (3)  to  revise  the 
Technical  Specifications  (TSs)  to  reflect 
the  possess-but-not-operate  Sta'us  of 
license;  and  (4)  to  decommission 
Humboldt  Bay  Unit  No.  3  in  accordance 
with  a  decommissioning  plan  submitted 
with  the  application.  I'en.s  2,  3  and  4 
above  will  be  noticed  separately  in  the 
Federal  Register.  This  notice  applies  to 
item  (1). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  a  no  significant  hazards 
consideration  determination  by 
providing  certain  examples  (April  6. 
1983,  48  FR  14870),  Example  (ii)  is  a 
change  that  constitutes  an  addition?*! 
limitation,  restriction,  or  control  not 
presently  included  in  the  TSs.  Tlie 
proposed  action  to  amend  License  No. 
DPR-7  to  possess-but-not-operate  status 
is  a  more  restrictive  license  than  the 
present  license  because  the  present 
license  permits  operation  of  the  facility 
if  certain  conditions  related  to  seismic 
concerns  are  met.  Therefore,  since  the 
change  is  encompassed  by  example  (ii) 
of  the  Commission's  guidance,  the  staff 
proposes  to  determine  that  the  proposed 
action  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Eureka  Humboldt  County 
Library,  421  I  Street  (County 
Courthouse),  Eureka,  California  95501. 

Attorney  for  licensee:  Phillip  A. 
Crane,  Jr.,  Pacific  Gas  and  Electric 
Com.pany.  Post  Office  Box  7442,  San 
Francisco,  CA  94120. 

NRC  Branch  Chief  John  A.  Zwolinski. 

Pennsylvania  Power  &  Light  Company, 
Docket  No.  50-387,  Susquehanna  Steam 
Electric  Station.  Unit  1.  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  October 
30, 1984  as  supplemented  P^ebniary  20. 
1985. 
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Description  of  amendment  request: 
The  proposed  amendment  would  delete 
license  condition  2.C.(4)(b)  to  Facility 
Operating  License  No.  NPF-14  for 
Susquehanna  Steam  Electric  Station 
(SSES),  Unit  1.  License  Condition 
2.C.(4)(b)  requires  that  the  licensee 
provide  a  new  stability  analysis 
indicating  the  results  for  appropriate 
exposure  core  conditions  prior  to  startup 
following  the  first  refueling  outage. 

In  the  Code  of  Federal  Regulations  (10 
CFR  Part  50  Appendix  A).  General 
Design  Criteria  (GDC)  12,  "Suppression 
of  Reactor  Power  Oscilations,"  states: 

The  reactor  core  and  associated  coolant, 
control,  and  protectin  systems  shall  be 
designed  to  assure  that  power  oscillations 
which  can  result  in  conditions  exceeding 
specified  acceptable  fuel  design  limits  are  not 
possible  or  can  be  reliably  and  readily 
detected  and  suppressed. 

The  licensee  has  stated  that  the 
license  condition  is  more  restrictive  than 
GDC  12  in  that  it  does  not  include  the 
option  to  detect  and  suppress  power 
oscillations.  With  the  approval  of 
Technical  Specifications  implementing 
the  guidance  of  General  Electric  Service 
Information  Letter  No.  380  (GE-SIL-380), 
Revision  1.  the  licensee  has  stated  that 
procedures  for  detecting  and 
suppressing  power  oscillations  at  SSES 
have  been  implemented,  and  compliance 
with  the  intent  of  license  condition 
2.C.(4)(b)  has  been  satisfied. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  method  to  detect  and  suppress 
power  oscillations  incorporated  into 
SSES  Technical  Specifications,  based  on 
guidance  contained  in  GE-SlL-380. 
would  satisfy  GDC  12.  Since  the  purpose 
of  license  condition  2.C  (4)(b)  is  to 
assure  that  GDC  12  is  satisfied,  and 
since  the  license  has  an  alternate  and 
acceptable  means  to  satisfy  GDC  12  (i.e.. 
the  detection  and  suppression  of  power 
oscillations),  there  is  no  longer  any 
purpose  served  by  license  condition 
2.C.(4)(b).  Because  the  purpose  of 
license  condition  2.C.i4)lb)  has  been 
satisfied  by  other  means,  deletion  of  this 
license  condition  will  not  significantly 
increase  the  probability  or  consequence 
of  accidents  previously  evaluated,  wuill 
not  create  the  possibility  of  a  new  and 
different  accident  from  any  previously 
evaluated,  and  will  not  significantly 
reduce  a  safety  margin.  On  that  basis 
the  NRC  staff  proposes  to  find  this 
proposed  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Docu;ne:it  Room 
Location:  Osterhout  Free  Library, 
Reference  Department.  "1  South" 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 


Attorney  for  licensee:  lay  Si  1  berg. 
Esquire.  Shaw,  Pittman.  Potts  & 
Trowbridge,  1800  M  Street  NW.. 
Washington,  D.C.  20036 

NRC  Branch  Chief  A  Schwencer. 

Pennsylvania  Power  &  Light  Company, 
Docket  No.  50-337.  Susquehanna  Steam 
Electric  Station.  Unit  1.  Luzerne  County, 
Pennsjlvania 

Dote  of  amendment  request:  January 
15, 1985  as  supplemented  February  21, 
1985. 

Description  of  amendment  request- 
The  proposed  amendent  would  revise 
the  Unit  1  Technical  Specifications  (TS) 
to  support  the  operation  of  Susquehanna 
Steam  Electric  Station  (SSES),  Unit  1  at 
full  rated  power  during  the  upcoming 
Cycle  2.  The  proposed  amendment 
request  to  support  this  reload,  changes 
the  Technical  Specifications  in  the 
following  areas:  (1]  Establishes 
operating  limits  for  all  fuel  types  for  the 
upcoming  Cycle  2  operation;  (2) 
establishes  the  Average  Power  Range 
Monitor  setpoints:  (3)  reflects  the 
replacement  of  approximately  one 
quarter  of  the  core  w  ith  Exxon  fuel 
assemblies  for  the  upcoming  Cycle  2 
operation;  and  (4)  modifies  the  bises 
section  to  account  for  the  use  of  Exxon 
fuel  assemblies. 

To  support  the  license  amendment 
request  for  operation  of  Susquehanna 
Unit  1  during  Cycle  2  the  licensee 
submitted  as  attachments  to  the 
application  the  following: 

I.  Susquehanna  SES  Unit  1  Cycle  2 

Reload  Summary  Report  (NPE-84- 
015) 

II.  Susquehanna  Unit  1  Cycle  2  Reload 

Analysis  (XN-NF-84-116) 

III.  Susquehanna  Unit  1  Cycle  2  Plant 

Transient  Analysis  (XN-NF-84-liej 

IV.  Susquehanna  Unit  1  Cycle  2  Plant 

Transient  Analysis  Recirculation 
Pump  Run-Up  Results  (XN-NF-84- 
118  Supplement  1) 

V.  Susquehanna  Unit  1  LOCA-ECCS 

Anlysis  MAPLHGR  Results  (XN- 
NF-84-119) 

VI.  Susquehanna  SES  Unit  1  Cycle  2 

Proposed  Startup  Physis  Tests 
Summary  Description 

During  the  first  refueling  outage  192 
General  Electric  (GE)  initial  fuel 
assemblies  (approximately  one  quarter 
of  the  core)  will  be  replaced  with  new 
but  substantially  similar  Exxon,  type 
XN-1,  fuel  assemblies. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  proposed  amendent  to  the 
Susquehanna  Technical  Specification  to 
support  this  reload  is  very  similar  to 
Example  (iii)  provided  by  the 
Commission  of  the  types  of  amendments 


not  likely  to  involve  significant  hazards 
consideration.  Example  (iii)  is  an 
amendment  to  reflect  a  core  reload 
where; 

(1)  No  fuel  assemblies  significantly 
different  from  those  found  previously 
acceptable  to  the  Commission  for  a 
previous  core  at  the  facility  in  question 
are  involved: 

(2)  No  significant  changes  are  made  to 
the  acceptance  criteria  for  the  Technical 
Specifications; 

(3)  The  analytical  methods  used  to 
demonstrate  conformance  with  the 
Techniciil  Specifications  and  regulations 
are  not  significanUy  changed:  and 

(4)  The  NRC  has  previously  found 
such  methods  acceptable. 

This  reload  will  consist  of  764 
assemblies.  5~2  of  which  are  once 
burned  GE  fuel  assemblies  and  192  of 
which  are  new  E.\C,  type  X.N'-l  fuel 
assemblies.  The  Exxon  furl  assemblies 
are  very  similar  to  the  GE  fuel 
assemblies  except  for  slight  differences 
in  the  mechanical,  thermal-hydraulic 
and  nuclear  design. 

Although  the  Exxon  fuel  is  very 
similar  to  the  GE  fuel,  the  slight  " 
differences  in  m.echanical.  thermal- 
hydraulic,  and  nuclear  design  of  the 
bundles,  and  the  use  of  different 
analysis  methodologies,  required  that  a 
wide  range  of  reanalyses  be  performed 
by  Exxon  .Nuclear  Company  (ENC).  This 
included  reanalyzing  for  anticipated 
operations  occurrences,  performing 
LOCA  and  MAPLHGR  analyses  for  the 
Exxon  fuel,  and  anaUzing  for  the  rapid 
drop  of  8  high  worth  control  rod  to 
assure  that  excessive  energy  will  not  be 
deposited  in  the  fuel  Analyses  for 
normal  operation  of  the  reactor 
consisted  of  fuel  e\aluations  in  the 
areas  of  mechanical,  thermal-^vdraulic 
and  nuclear  design. 

The  use  of  the  ENC  type  XN-1,  fuel 
assembles  and  the  associated 
analytical  methods  used  for  the  Cycle  2 
reload  analyses  have  been  previously 
approved  by  the  Commission's  staff  for 
use  in  other  boiling  water  reactors 
(BWR's).  Based  on  previous  experience, 
the  staff  has  determined  that  only  small 
differences  result  between  the  use  of 
Exxon  or  GE  anal\t!ca!  methods. 

The  other  difference  between  the 
Cycle  1  core  and  the  Cycle  2  core  reload 
is  in  the  core  loading  pattern.  Cycle  1  is 
a  standard  GE  BWR  4  initial  core 
configuration  consisting  of  fuel 
assemblies  of  similar  enrichments 
placed  in  a  specific  zone  within  the  core. 
In  contrast  the  Cycle  2  core  will  be 
based  on  the  conventional  scatter  load 
principle  where  fresh  reload  assemblies 
are  scatter  leaded  throughout  the  core 
except  for  the  center  region  and  the  core 
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periphery.  Changing  from  a  zone  core 
loading  pattern  used  during  first  fuel 
cycle  to  a  scatter  loading  pattern  for  the 
new  reload  assemblies  during  the 
second  cycle  is  an  accepted  reload 
method  that  has  been  approved  by  the 
staff  for  other  BVVR  plant  reloads. 

Thus,  this  core  reload  involves  the  use 
of  fuel  assemblies  that  are  not 
significantly  different  from  those  found 
previously  acceptable  to  the 
Commission  for  a  previously  core  at  this 
facility.  The  request  for  amendment 
changes  the  TSs  to  reflect  new  operating 
limits  associated  with  the  fuel  to  be 
inserted  into  the  core  are  based  on  the 
new  core  physics  and  are  within  the 
acceptdnce  criteria. 

In  the  analyses  supporting  this  reload, 
there  have  been  no  significant  changes 
in  acceptance  criteria  for  the  Technical 
Specifications,  and  those  analytical 
methods  used  have  previously  been 
found  acceptable. 

The  only  difference  between  this 
reload  and  E.xample  (iii)  provided  by  the 
Commission  is  related  to  the  use  of  the 
Exxon  analytical  methods  which  are 
different  than  those  used  for  Cycle  1. 
However  the  Exxon  analytical  methods 
have  been  previously  approved  by  the 
staff  for  use  in  the  BVVRs  and  the 
analytical  results  are  not  significantly 
different  from  those  found  previously 
acceptable  to  the  Commission  for  the 
initial  core  at  the  facility. 

On  the  bases  of  the  similarity 
between  the  proposed  amendment  and 
the  Commissions  Example  (iii)  and  the 
fact  that  the  analytical  m.ethods  used 
have  been  previously  approved  by  the 
staff  and  do  not  provide  results 
significantly  different,  the  Commission's 
staff  has  concluded  that  operation  of  the 
facility  in  accordance  with  the  proposed 
reload  ame'ndment  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  the  margin  of  safety.  Based 
on  the  foregoing  discussion,  the 
Commission's  staff  proposes  to 
determine  that  the  amendment  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street.  VVilkes-Barre. 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  1800  M  Street  NVV., 
Washington.  D.C.  20036. 

NRC  Branch  Chief:  A  Schwencer. 


Pennsylavania  Power  &  Light  Company, 
Docket  No.  50-387.  Susquehanna  Steam 
Electric  Station,  Unit  1,  Luzerne  County, 
Pennsylvania  i 

Date  of  amendmdpt  request:  January 
31, 1985. 

Description  of  amendment  request: 
NUREG-0737  Item  I1.K3.18  required 
modification  of  the  eutomatic 
depressurization  system  (ADS) 
actuation  logic  to  eliminate  the  need  for 
manual  actuation  to  assure  adequate 
core  cooling.  The  addition  of  the  ADS 
drywell  pressure  bypass  timer  and 
manual  inhabit  switch  to  the 
Susquehanna  Steam  Electric  Station 
(SSES).  Unit  1.  satifies  this  requirement. 
Since  the  ADS  is  considered  one  of  the 
safety  systems  used  to  assure 
emergency  core  cooling,  license 
condition  2.C.(28)(e)  required  that  the 
licensee  propose  Technical 
Specifications  to  cover  the  equipment 
installed  that  eliminated  the  need  for 
manual  actuation  of  the  ADS.  The 
changes  to  the  Technical  Specifications 
requested  in  this  amendment,  except 
those  on  page  3/4  3-28,  are  all  related  to 
modifications  made  to  satisfy  NUREG- 
0737  Item  U.K. 3. 18  requirements  and 
associated  license  condition  2.C.{28)(e). 

In  addition,  the  licensee  has  proposed 
in  this  amendment  to  correct  errors 
contained  in  Table  3.3.3-1  Emergency 
Core  Cooling  System  (ECCS)  Actuation 
Logic  Instrumentation  (page  3/4  3-28)  of 
the  Technical  Specifications.  Footnote 
(a),  where  originally  located  on  this 
page,  applied  to  every  entry.  Footnote 
(a)  states: 

A  channel  may  be  placed  in  an  operable 
status  for  up  to  2  hours  for  required 
surveillance  without  placing  the  trip  system 
in  the  tripped  condition  provided  at  least  one 
OPERABLE  channel  in  the  same  trip  system 
is  monitoring  that  parameter. 

This  footnote  was  erroneously  applied 
to  the  manual  initiation  functions,  which 
can  be  performed  without  placing  the 
required  system  in  an  inoperable  status, 
and  the  Level  8  high  pressure  coolant 
injection  trip  function  which  would 
become  unavailable  if  one  channel  were 
placed  in  an  inoperable  status.  The 
proposed  amendment  would  remove  this 
footnote  from  these  functions  since  it 
was  incorrectly  apphed  originally. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Com.mission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
these,  Example  (ii),  involving  no 
significant  hazards  considerations  is  "A 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 


specifications,  for  example,  a  more 
stringent  surveillance  requirement."  The 
requested  changes  to  satisfy  NUREG- 
0737,  Item  n.K.3.18  matches  this 
example  and  the  staff,  therefore, 
proposes  to  determine  that  this  change 
involves  no  significant  hazards 
consideration. 

Another  of  these.  Example  (i), 
involving  no  significant  hazards 
consideration  is  "A  purely 
administrative  change  to  the  Technical 
Specifications:  For  example  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  a  correction  of 
an  error,  or  a  change  in  nomenclature. 
The  requested  changes  to  correct  the 
error  related  to  the  footnote  in  page  3/4 
3-28  of  Table  3.3.3-1  of  the  Technical 
Specifications  clearly  matches  this 
example  and  the  staff,  therefore, 
proposes  to  determine  that  this  change 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  1800  M  Street  NW., 
Washington,  D.C.  20036. 

NRC  Branch  Chief  A  Schwencer. 

Pennsylvania  Power  &  Light  Company, 
Docket  No.  50-387,  Susquehanna  Steam 
Electric  Station,  Unit  1,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  January 
31, 1985  as  supplemented  February  20, 
1985. 

Description  of  amendment  request:  In 
the  proposed  amendment  the  licensee 
has  requested  that:  (1)  Technical 
Specification  4/3  6.6.3  be  revised  to 
reflect  the  replacement  of  a  one  unit 
cooler  subsystem  with  2  recirculation 
fans  to  support  drywell  cooling 
improvements.  The  subject  unit  cooler 
subsystem  will  now  be  serving  the 
general  drywell  area  and  the  new 
recirculation  fans  will  be  supporting  the 
safety-related  function  of  post-LOCA 
drywell  air  mixing  governed  by  this 
Technical  Specification,  (2)  Technical 
Specification  4.8.4.1. a. 1  be  modified  to 
achieve  a  greater  level  of  clarity  for  this 
surveillance,  which  was  previously 
ambiguous  in  cases  where  no  trip 
setpoint  or  response  time  was  provided. 
The  difference  between  the  current 
Technical  Specification  and  the 
proposed  revision  is  in  specifying  how 
acceptance  criteria  shall  be  met  for  each 
type  of  breaker,  i.e.,  magneticonlv  (HFB- 
M)  and  thermal-magnetic  (HFB-TM,  KB- 
TM),  The  degree  of  testing  for  a  given 
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breaker  remains  unchanged  due  to  the 
proposed  revision.  (3)  Technics! 
Specification  Table  3.8  4  1-1  be  revised 
to  reflect  the  replacement  of  magnetic- 
only  circuit  breakers  with  thermal- 
magnetic  circuit  breakers.  Changing  the 
containment  penetration  over-current 
protection  from  magnetic-only  to 
thermal-magnetic  circuit  breakers 
allows  detection  of  substantially  lower 
short  circuit  currents. 

(4)  Additional  changes  to  Table 
3.8.4.1-1  are  deletion  of  the  following: 

Frame  Rating  /UL  Control  of  breaker 
frame  size  and  UL  rating  is  ensurd  by 
the  design  change  control  process, 
which  is  governed  by  10  CfR  50  59.  and 
therefore  the  information  need  not  be 
listed  in  the  Technical  Specifications. 

Trip  Setpoint:  Due  to  the  replacement 
of  magnetic  with  thermal-magnetic 
circuit  breakers,  the  number  of 
adjustable  (Type  HFB-M.  magnetic- 
only)  breakers  has  decreased  by 
approximately  two-thirds.  Trip  setpoints 
are  not  applicable  to  non-adjustable 
breakers.  The  setpoint  control  of  the 
adjustable  breakers  is  ensured  by  the 
setpoint  change  control  process,  which 
is  governed  by  10  CFR  50.59,  and 
therefore  the  information  need  not  be 
included  in  the  Technical  Specifications. 

Response  Time:  The  response  time 
column  is  currently  "NA"  for  all  entries. 
This  is  because,  as  described  in  FSAR 
subsection  4.8.4  la. 1.  manufacturer's 
data  is  used  to  determine  acceptable 
response  time  Therefore,  the  column 
has  been  deleted. 

(5)  Other  changes  to  Table  3.8.4.1-1 
are  the  following  editorial  changes: 

a.  "Circuit  Breaker  Location"  has  been 
changed  to  "Circuit  Breaker 
Designation". 

b.  "Molded  Case  Circuit  Breaker" 
headings  were  deleted.  The  need  for  this 
heading  is  tied,  by  the  Standard 
Technical  Specifications,  to  a  need  to 
differentiate  test  methods  from  those 
used  for  metal  case  circuit  breakers.  The 
sur\-eillance  is  now  tied  to  the  types 
listed  in  the  proposed  change,  and  no 
metal  case  breakers  are  in  use.  so  the 
deleted  information  serves  no  purpose. 

c.  Editorial  description  of  specific 
equipment  have  been  deleted.  Systems 
and  equipment  numbers  is  sufficient  for 
this  purpose. 

d.  Footnotes  referring  to  vendors  have 
been  deleted  since  they  are 
unnecessary:  the  type  definitions  they 
provided  are  covered  by  the  revised 
surveillance. 

e.  Footnote  "  +  "  was  revised  (new- 
footnote*)  to  drop  a  reference  to  A  and 
B.  because  this  is  ntit  always  the  correct 
designation.  Furthermore,  such  specific 
information  is  unnecessary:  the  key 


information  is  that  two  redi,-.dant 
breakers  are  to  be  OPERABLE. 

f.  For  Type  kB-TM,  an  informative 
footnote  has,  been  added  since  the 
breaker  arrangement  is  atypical  from 
the  other  types. 

g.  The  entire  listing  has  been 
reorganized  to  be  grouped  by  system 
rather  than  randomily. 

(6)  Drywell  Cooling:  Two  pairs  of 
Type  HFB-TM  circuit  breakers 
associated  with  drywell  cooling  have 
been  added  to  the  table  to  support 
recirculation  fans  1V'418A  and  B  which 
are  being  added  as  discussed  above. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  1. 
In  Technical  Specification  3/4.6.6.3, 
these  changes  proposed  support  design 
improvements  to  the  Drywell 
Atmosphere  Recirculation  and  Cooling 
System.  The  only  safety-related  aspect 
of  this  change  is  that  the  post-LOCA  air 
mixing,  and  the  air  flow  capability  of  the 
new  recirculation  fans  is  the  same  as 
that  of  the  unit  cooler  fans  formerly  used 
for  this  purpose.  Furthermore,  the 
equipment  change  is  in  accordance  with 
existing  design  criteria  and  will  not 
adversely  affect  the  function  of  any 
system.  Electric  separation,  seismic 
integrity  and  all  other  required  design 
criteria  are  met.  As  discussed  above,  the 
safety  function  of  post-LOCA  mixing 
will  be  maintained.  Furthermore, 
drywell  cooling  requirements  specified 
in  the  Technical  Specifications  will  be 
easier  to  maintain.  Based  on  the  above, 
the  proposed  changes  do  not:  (1)  Involve 
a  significant  increase  in  the  probability 
or  consequence  of  an  accident 
previously  evaluated,  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  the  margin  of  safety. 

2.  In  Technical  Specification  4.8.4.1.8.1 
the  degree  of  testing  has  not  changed  for 
any  given  breaker  but.  the  amount  of 
prescriptiveness  required  to  clarify  the 
acceptance  criteria  applicable  to  any 
given  breaker  has  been  increased. 
Therefore,  this  change  falls  under 
example  (ii)  "a  change  that  constitutes 
an  additional  limitation,  restriction  or 
control  not  presently  included  in  the 
Technical  Specifications"  of  the 
Commission's  guidance  in  (48  F'R  14870) 
on  types  of  amendments  which  are  not 
likely  to  involve  significant  hazards 
considerations. 

3.  In  Technical  Specification  Table 
3.8.4.1-1  by  replacing  magnetic-only 
circuit  breakers  with  thermal-magnetic 
circuit  breakers  safety  has  been 
improved  by  the  addition  of  this 
equipment,  which  can  detect  lower  short 
circuit  currents.  This  design 
improvement  provides  additional 


control  over  penetration  protection  and 
it  therefore  falls  under  example  \n)  "a 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  m  the  Technical 
Specification"  of  the  Commission's 
guidance  in  148  F'R  148~0)  on  types  of 
amendments  that  are  not  likely  to 
involve  significant  hazards 
considerations. 

4.  In  Technical  Specification  Table 
3.8.4.1-1  the  licensee  has  proposed 
deletion  of  design  information  related  to 
the  overcurrent  protection  devices 
(Frame  Rating/UL,  Trip  Setpoint  and 
Response  Time).  This  equipment  is 
covered  under  the  requirements  of  10 
CFR  50.59  which  states  that  the  licensee 
may  make  equipment  changes  without 
prior  Commission  approval,  unless  the 
proposed  change  involves  a  change  to 
the  Technical  Specifications  or  an 
unreviewed  safely  question.  Although 
the  change  would  delete  design 
information  from  the  Technical 
Specifications  this  equipment  would  still 
be  covered  under  10  CFR  50.59  which 
does  not  permit  any  changes  or 
replacement  of  equipment  that  is  not  the 
same  as  or  equivalent  to  that  currently 
installed.  Therefore  this  deletion  merely 
provides  flexibility  within  the  bounds  of 
10  CFR  50  59  without  requiring  changes 
to  the  Technical  Specifications.  The 
proposed  changes  therefore  do  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  or  (3)  involve  a  significant 
reduction  in  the  margin  of  safety. 

5.  In  Technical  Specification  Table 
3.8.4.1-1  other  changes  have  been 
proposed  which  are  purely 
administrative  and  clearly  fall  under 
example  (i)  of  actions  not  likely  to 
involve  significant  hazards 
considerations,  "A  purely  administrative 
change  to  Technical  Specifications:  For 
example,  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error  or 

a  change  in  nomenclature. 

6.  In  Table  3.8.4.1-1  additional  circuit 
breakers  were  added  to  meet  design 
criteria  specified  for  the  modifications 
described  in  Technical  Specification  3/4 
6.6.3  pertaining  to  drywell  cooling  to 
provide  overcurrent  protection  for 
primary  containment  penetration 
conductors.  Therefore  the  same  basis  for 
no  significant  hazards  consideration  as 
given  for  Technical  Specification  3/4 
6.6.3  (Item  1  above)  is  applicable. 

On  the  basis  of  the  above,  the 
Commission  proposes  to  conclude  that 
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all  the  proposed  changes  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre. 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  Silberg. 
Esquire,  Shaw.  Pittman,  Potts  & 
Trowbridge.  1800  M  Street  NVV.. 
Washington.  D.C.  20036. 

NRC  Branch  Chief:  A.  Schwencer. 

Pennsylvania  Power  &  Light  Company, 
Docket  No.  50-388,  Susquehanna  Steam 
Electric  Station,  Unit  2.  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  January 
31.  19«5. 

Description  of  amendment  request: 
NUREG-0737  Item  n.K.3.18  required 
modifiuaflnn  of  the  automatic 
depressurization  system  (ADS) 
artuaticn  logic  to  eliminate  the  need  for 
manudl  actuation  to  assure  adequate 
core  cooling.  The  addition  of  the  ADS 
manual  inhibit  switch  to  the 
Susquehanna  Steam  Ele(.tric  Station 
(SSES).  Unit  2.  completes  the 
modifications  to  the  ADS  needed  to 
satisfy  this  requirement.  Since  the  ADS 
IS  considered  one  of  the  safety  systems 
used  to  assure  emergency  core  cooling, 
license  condition  2.C.(12)(f)  required  that 
the  licensee  propose  Technical 
Specifications  to  cover  the  equipment 
installed  that  eliminated  the  need  for 
manual  actuation  of  the  ADS.  The 
changes  to  the  Technical  Specifications 
requested  in  this  amendment,  except 
those  on  page  3/4  3-28.  are  all  related  to 
modifications  made  to  satisfy  NUREG- 
0737  Item  n.K.3.18  requirements  and 
associated  license  condition  2.C.(12)(n. 

In  addition,  the  licensee  has  proposed 
in  this  amendment  to  correct  errors 
contained  in  Table  3.3.3-1  Emergency 
Core  Cooling  System  (ECCS)  Actuation 
Logic  Instrumentation  (page  3/4  3-28)  of 
the  Technical  Specifications.  Footnote 
(a),  where  originally  located  on  this 
page,  applied  to  every  entry.  Footnote 
(a]  states: 

A  channel  may  be  placed  in  an  operable 

status  for  up  to  2  hours  for  required 
surveiiUnce  without  placing  the  trip  system 
in  the  tripped  condition  provided  at  least  one 
OPER.ABLE  channel  in  the  same  trip  system 
IS  monitoring  that  parameter. 

This  footnote  was  erroneously  applied 
to  the  manual  initiation  functions,  which 
can  be  performed  without  placing  the 
required  system  in  an  inoperable  status. 
and  the  Level  8  high  pressure  coolant 
injection  trip  function  which  would 
become  unavailable  if  one  channel  were 
placed  in  an  inoperable  status.  The 
proposed  amendment  would  remove  this 


footnote  from  these  functions  since  it 
was  incorrectly  applied  originally. 

Basic  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
these.  Example  (ii),  involving  no 
significant  hazards  considerations  is  "A 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications,  for  example,  a  more 
stringent  surveillance  requirement."  The 
requested  changes  to  satisfy  NUREG- 
0737,  Item  II.K.3.18  matches  this 
example  and  the  staff,  therefore, 
proposes  to  determine  that  this  change 
involves  no  significant  hazards 
consideration. 

Another  of  these,  Example  (i), 
involving  no  significant  hazards 
consideration  is  "A  purely 
administrative  change  to  the  Technical 
Specifications:  For  example  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  a  correction  of 
an  error,  or  a  change  in  nomenclature. 
The  requested  changes  to  correct  the 
error  related  to  the  footnote  in  page  3/4 
3-28  of  Table  3.3.3-1  of  the  Technical 
Specifications  clearly  matches  this 
example  and  the  staff,  therefore, 
proposes  to  determine  that  this  change 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  1800  M  Street  NW., 
Washington.  D.C.  20036. 

XRC  Branch  Chief:  A  Schwencer. 

Pennsylvania  Power  &  Light  Company, 
Docket  No.  30-388.  Susquehanna  Steam 
Electric  Station,  Unit  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  February 
7, 1985. 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Technical  Specifications  (TSs)  would 
revise  the  trip  setpoint  for  isolation  of 
the  Reactor  Core  Isolation  Cooling 
(RCIC)  system  on  high  steam  line 
differential  pressure.  The  current  value 
for  this  trip  setpoint  was  initially  based 
on  engineering  judgment  and  operating 
experience.  The  proposed  revised  trip 
setpoint  value  is  based  on  actual  test 
data  obtained  using  the  startup  test 
program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


The  intent  of  the  trip  setpoint  in 
question  is  to  insure  isolation  of  the 
RCIC  system  occurs  in  the  event  of  a 
design  basis  pipe  break  flow  between 
2.72  and  3.0  times  maximum  normal 
flow.  Since  the  current  pressure 
differential  trip  setpoint  valve  was 
based  on  engineering  judgment  and 
operating  experience,  it  des  not 
necessarily  provide  RCIC  isolation 
within  the  design  basis  pipe  break  flow 
values.  The  proposed  change  would 
replace  the  current  trip  setpoint  values 
based  on  actual  inplant  test  data 
obtained  during  the  startup  test 
program.  This  would  assure  thai  RCIC 
isolation  occurs  within  the  desired 
design  basis  pipe  break  Tiow  values. 
Since  the  proposed  t.^'ip  setpoints  are 
based  on  actual  test  data  and  the 
current  values  are  based  on  engineering 
judgment,  no  previous  evaluations  are 
compromised  and  no  new  accidents  are 
created.  In  addition,  the  proposed  values 
are  more  conservative  than  the  current 
values,  which  increases  the  safety 
margin.  On  the  basis  of  the  above,  the 
staff  has  determined  that  the  proposed 
amendment  would  not:  (1)  Invoke  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated;  or  (3)  involve 
a  significant  reduction  in  a  margin  or 
safety.  The  staff  therefore  has  made  a 
proposed  determination  that  this 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhoust  Free  Library. 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Attorney  for  licensee:  jay  Silberg, 
Esquire,  Shaw.  Pittman,  Potts  & 
Trowbridge,  1800  M  Street  NW.. 
Washington,  D.C.  20036. 

NRC  Branch  Chief  A.  Schwencer. 

Pennsylvania  Power  &  Light  Company, 
Docket  Nos.  50-387/388,  Susquehanna 
Steam  Electric  Station,  Units  1  and  2, 
Luzerne  County,  Pennsylvania 

Date  of  amendment  request:  October 
1. 1984. 

Description  of  amendment  request: 
The  proposed  amendment  would 
incorporate  controls  in  the  form  of 
limiting  condition  for  operation  (LCO) 
into  the  Technical  Specifications  on 
equipment  needed  to  insure  proper 
functioning  of  the  isolated  480  volt 
swing  busses. 

The  licensee  has  identified  a  potential 
unreviewed  safety  question  if 
appropriate  controls  are  ncrt  placed  on 
the  power  sources  supporting  the 
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isloated  480  volt  swing  busses.  In  the 
current  Technical  Specifications  for 
Susquehanna  Steam  Electric  Station 
(SSES)  Units  1  and  2  if  any  of  these 
power  sources  are  inoperative  (i.e.  down 
for  maintenance)  no  LCO  exists  to 
require  the  swing  busses  to  be  returned 
to  service  within  a  specified  lime.  A 
break  in  one  recirculation  line  between 
the  reactor  vessel  and  the  low  pressure 
coolant  injection  loop  (LPCI)  in 
combination  with  a  single  failure  of  the 
4kV  power  supply  and  an  inoperative 
swing  bus  which  both  provide  electrial 
power  to  the  other  loop  results  in  a 
condition  which  renders  both  LPCI  loops 
inoperable.  Subsection  6.3.1.1.2  of  the 
FSAR  identifies  the  minimum 
combinations  of  emergency  core  cooling 
systems  (ECCS)  needed  to  recover  from 
a  pipe  break  in  the  primary  system. 
Each  combination  requires  at  least  one 
LPCI  system  to  be  operable.  Since  the 
scenario  described  does  not  satisfy  the 
minimum  ECCS  requirement  it 
represents  a  potential  unreviewed  safety 
question  if  the  appropriate  controls  are 
not  placed  in  the  power  sources 
supporting  the  isolated  480  volt  swing 
bus.  The  proposed  amendment  will 
incorporate  LCD's  on  the  power  sources 
supporting  the  isolated  swing  busses  to 
prevent  the  potential  for  this  scenario 
from  occurring.  The  NRC  staff  has 
reviewed  the  Technical  Specifications 
proposed  by  the  licensee  in  this 
amendment  and  determined  they  are 
acceptable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
these,  E,>.ample  (ii),  involving  no 
significant  hazards  considerations  is  "A 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications:  For  example,  a  more 
stringent  surveillance  requirement."  The 
requested  change  matches  the  example 
and  the  staff,  therefore,  proposes  to 
characterize  it  as  involving  no  signficant 
hazards  consideration. 

Local  Public  Document  Room 
Location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  13701. 

Attorney  for  licensee:  Jay  Silberg, 
Esquire.  Shaw.  Pittman,  Potts  & 
Trowbridge.  1800  M  Street  NW., 
Washington,  DC.  20036. 

NRC  Branch  Chief:  A.  Schwencer, 


Pennsylvania  Power  &  Light  Company, 
Docket  No.  50-387  &  388,  Susquehanna 
Steam  Electric  Station.  Units  1&2, 
Luzerne  County.  Pennsylvania 

Date  of  amendment  request:  February 
11.  1985. 

Description  of  amendment  request: 
The  proposed  change  to  the 
Susquehanna  Steam  Electric  Station 
(SSES)  Unit  1  and  Unit  2  Technical 
Specifications  would  permit  the  number 
of  individuals  on  the  Susquehanna 
Review  Committee  (SRC)  to  vary 
between  eight  and  twelve  and  require  a 
quorum,  which  consists  of  a  majority  of 
all  members  or  designated  alternatives 
approved  by  the  Senior  Vice  President 
Nuclear,  to  be  present  for  all  formal 
meetings. 

The  Technical  Specifications  currently 
restrict  the  number  of  individuals  on  the 
SRC  to  nine.  This  "fixed  number" 
restriction  causes  two  problems:  (1) 
When  additional  expertise  is  required, 
either  a  current  votmg  member  must  be 
"replaced"  temporarily  or  the  more 
expert  individual  must  be  relegated  to  a 
non-voting  status;  and  (2)  when  a 
vacancy  is  created  on  the  current  SRC 
roster,  a  replacement  must  immediately 
be  found.  This  proposed  change  would 
provide  additional  flexibility,  thereby 
relieving  the  above  problems.  Each  new- 
member  chosen  will  still  have  to  meet 
the  qualification  requirements  stated  in 
Technical  Specification  6.5.2.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  are 
administrative  improvements  intended 
to  provide  additional  flexibility  related 
to  the  number  of  individuals  that 
comprise  the  SRC.  Their  responsibilities 
are  not  diminished  and  the  changes  will 
not  physically  affect  any  safety  related 
systems.  The  staff,  therefore,  proposes 
to  conclude  that  the  amendment  to  the 
Technical  Specifications  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  an  accident  of  a  type 
different  from  any  previously  evaluated, 
or  (3)  involve  a  significant  reduction  in  a 
margin  of  safety.  On  this  basis,  the  staff 
has  made  an  initial  determination  that 
the  proposed  amendment  is  not  likely  to 
involve  a  significant  hazards 
consideration.  , 

Local  Public  Document  Room 
Location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw.  Pittman.  Potts  & 
Trowbridge.  1800  M  Street  NW.. 
Washington.  D.C.  20036. 


.\'RC  Branch  Chief-  A.  Schwencer. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  July  13. 
1981,  as  supplemented  May  3, 1984,  July 
27, 1984  and  January  18, 19*85. 

Description  of  amendment  request: 
These  submittals  supplement  the 
request  for  amendment  dated  July  13. 
1981  which  was  noticed  in  the  Federal 
Register  on  February  24,  1984  (49  FR 
7040).  The  proposed  revisions  to  the 
Technical  Specifications  would  re\'ise 
the  testing  requirements  for  hydraulic 
shock  suppressors  (sr.ubbers)  and  add 
requirements  for  mechanical  snubber 
operability  and  testing.  The  proposed 
changes  were  m.ade  in  response  to  an 
NRC  request  to  upgrade  the  testing 
requirements  for  all  safety-related 
snubbers  to  ensure  a  higher  degree  of 
operability.  The  changes  involve: 
Clarifying  the  frequency  for  visual 
inspection,  stating  the  requirements  for 
functional  testing  of  snubbers  which 
visually  appear  inoperable,  the  inclusion 
of  a  formula  for  the  selection  of 
representative  sample  sizes,  the 
clarifying  of  the  testing  acceptance 
criteria,  and  revising  the  method  of 
snubber  listing  to  incorporate  more 
information. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  FR  14870).  The  examples 
of  actions  involving  no  significant 
hazards  considerations  include  changes 
that  constitute  additional  limitations  or 
restrictions  in  the  Technical 
Specifications,  The  proposed  changes 
revise  sections  of  the  Technical 
Specifications  related  to  hydraulic 
snubbers  to  clarify  requirements  and 
include  additional  testing,  and 
incorporate  both  operability  and  testing 
requirements  for  mechanical  snubbers. 
Since  the  requested  changes  upgrade  the 
requirements  for  hydraulic  snubbers  and 
add  requirem.ents  for  mechanical 
snubbers,  the  staff  proposes  to 
determine  that  the  application  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego. 
New  York. 

Attorney  for  licensee:  Mr.  Charles  M. 
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■V/JC  BramJt  Chief:  Domenic  B. 
Vdssallu 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50^33.  {ames  A. 
FitzPafrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request: 
December  21. 1984,  as  suppfemfented 
February  19,  1985. 

Description  of  amundinent  request; 
The  proposed  amendment  would  change 
the  Technical  Specified tjons  (TS)  to 
incorporate  Radiological  Effluent 
Technical  Specificatirms  (RETS)  that 
would  bring  the  license  into  compliance 
with  Appendix  I  of  10  CFR  Part  50.  The 
proposed  amendment  would  provide 
new  Technical  Specification  sections 
pertaining  to  the  foUowir.g:  Limi.ing 
conditions  for  operation  and 
surveillance  requirements  for 
radioactive  liquid,  gaseous  and  solid 
wastes;  total  dose;  and  radiological 
environmental  monitoring  consisting  of 
a  monitoring  program.  land  use  census, 
and  an  interlaboratory  comparison 
program.  The  proposed  amendment 
would  also  incorporate  info  the 
Technical  Specifications  the  bases  that 
support  the  operation  and  surveillance 
requirements.  In  addition,  some  changes 
would  be  made  in  administrative 
controU,  specifically  delaing  with  die 
process  control  program,  the  offsite  dose 
-calculation  manual,  and  the  radiological 
monitoring  program. 

Basis  for  proposed  no  significant 
hazards  considei-otion  determination: 
The  Commission  has  providtid  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14670).  One  of 
the  examples  (ii)  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration  relates  to  changes  that 
constitute  additional  restrictions  or 
controls  not  presently  included  in  the 
Technical  Specifications. 

The  Commission,  in  a  revision  to 
Appendix  1, 10  CFR  Part  50,  required 
licensees  to  improve  and  modify  their 
radiological  effluent  systems  in  a 
manner  that  would  keep  releases  of 
radioactive  material  to  unrestricted 
areas  during  normal  operation  as  low  as 
is  reasonably  achievable,  in  complying 
with  this  requirement,  it  became 
necessary  to  add  additional  restrictions 
and  controls  to  the  Technical 
Specifications  to  assure  compliance. 
This  caused  the  addition  of  Technical 
Specifications  described  above.  The 
staff  proposes  to  determine  that  the 
application  does  not  involve  a 
significant  hazards  consideration  since 
the  changes  constitute  additional 
restrictions  and  controls  that  are  not 


currently  included  in  the  Technical 
Specifications. 

Location  Public  IJocLwent  Room 
location:  Penfield  Librarj',  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Attorney  for  licensee:  Mr  Chiirles  M. 
Pratt,  Assistant  General  Counsel,  Power 
Authority  of  the  State  of  New  York  10, 
Columbus  Circle.  New  York,  New  York 
10019. 

SRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Power  Authority  of  Ihe  State  of  New 
York.  Docket  No.  5*W33.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  January 
30, 1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Thble  3.7-1  "Process  Pipeline 
Penetrating  Priman'  Containm«nt"  on 
page  196  of  Appendix  A  of  the  Technical 
Specifications  (TS).  The  isolation  signals 
for  two  reactor  water  sample  line  valves 
(drywell  penetration  X-41)  would  he 
changed  from  "B.  C,  D.  E.  and  P"  to  "B 
andC. 

The  purpose  of  this  change  is  to 
correct  an  error  in  Table  3.7-1  that  was 
inadevertently  introduced  dunng  the 
initial  i.ssuance  of  l.he  TS.  Three 
additional  isolation  signals  "D,  E.  and  P" 
were  incorrectly  included  urwier  the 
reactor  water  sample  line  entry  in  Table 
3.7.1.  This  error  was  discovered  during 
normal  operation  when  Lhe  reactor 
water  sample  line  isolation  valves  did 
not  isolate  on  all  signals  hsted  in  Table 
3.7.-1. 

Basis  for  proposed  no  significant 
hazards  consideration  detemnination: 
Signals  B.  C,  D.  F.,  and  P  effect  closure  of 
various  Group  A  isolation  valves.  The 
Group  A  valves  are  located  in  process 
lines  that  communicate  directly  with  the 
reactor  vessel  and  penetrate  the  primary 
containment.  Group  A  isolation 
functions  include  generation  of  isolation 
Signals  for  the  follovving  co.mponents: 

1.  Main  stream  isolation  valves 
(Penetration  X-7A.B.C.D). 

2.  Main  stream  line  drain  isolation 
v;i!ves  (Penetration  X-8). 

3.  Reactor  water  sample  line  isolation 
valves  (Penetration  X-Jl). 

4.  Condenser  vacunm  pump. 

The  original  plant  design  basis  called 
for  the  reactor  water  sample  hne  to 
isolate  on  signals  B  and  C  only.  Signals. 
D,  E,  and  P  were  intended  to  effect 
closure  of  the  main  stream  isolation 
valves  and  main  stream  line  drain 
isolation  valves  only.  Therefore,  the 
inclusion  of  the  additional  signals  D,  E, 
and  P  in  Table  3.7-1  under  drywell 
penetration  X-11  repteaents  an  error. 


The  Commission  has  made  a  p;oposed 
determination  that  the  amendmeiU 
requests  involve  no  significant  hazards 
consideration.  Under  the  Commission's 
regulatif-is  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  oi 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Clearly,  the  proposed 
amendment  does  not  change  the  design 
basis  of  the  plant  but,  rather,  corrects  an 
error  to  make  the  TS  conform  to  the 
design  basis.  Therefore,  the  proposed 
amendment  satisfies  the  three  above- 
stated  criteria  for  no  significant  ha?ards 
consideration. 

Based  on  the  foregoing,  the 
Commission  proposed  to  determine  \hiti 
the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego. 
New  York. 

Attorney  for  licensee:  Mr.  Charels  M. 
Pratt,  Assistant  General  Counsel.  Power 
Authority  of  the  State  of  .New  York,  10 
Columbus  Circle,  New  York,  New  York 
10019. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-266,  Indian  Point 
Unit  No.  3,  Westchester  County,  New 
York 

Date  of  amendment  request:  May  3. 
1983. 

Description  of  amendment  request: 
The  amendment  would  revise  and 
update  Table  3  6-1  and  Table  4.4-1  of 
the  Technical  Specification  to  reflect:  (1) 
The  replacement  of  double  disc 
containment  isolation  value  850A  with 
two  single  disc  containment  isolation 
valves  8.50A  and  850C.  (2)  the 
installation  of  check  valve  8406  as  an 
automatic  containment  isolation  valve, 
(3)  the  automation  of  valves  550,  863. 
958,  959,  and  1610,  (4)  the  addition  of 
two  automatic  containment  valves,  DW- 
AOV-l  and  DW-AOV-2.  for  the 
demineraiized  water  system.  These 
modifications  were  made  in  response  to 
position  II.E.4  2.3  of  NUREG-0737  which 
states  that  all  non-essential  systems  be 
automatically  isolated  by  the 
containment  isolation  signal. 

The  organizational  changes  requested 
in  the  May  3,  1983  submittal  are  being 
handled  as  a  separate  action  and  has 
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received  a  separate  Federal  Register 

Notice  (48  FR  52823). , 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  examples  f48  FR 
14870).  One  of  the  examples  of  actions 
not  likely  to  involve  a  significant 
hazards  consideration  relates  to 
changes  that  constitute  additional 
limitations  or  restrictions  in  the 
Technical  Specifications.  The  proposed 
changes  revise  Table  3.6-1,  the  list  of 
non-automatic  contamment  isolation 
valves  open  continuously  or 
intermittently  for  plant  operation,  and 
Table  4.4-1,  the  list  of  all  containment 
isolation  valves,  to  reflect  modifications 
made  in  response  to  position  II.E.4  2.3  of 
NUREG-0737.  Since  the  requested 
changes  upgrade  the  Technical 
Specifications  to  reflect  stricter 
requirements  for  containment  isolation 
valves,  the  staff  proposes  to  determine 
that  this  application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  Nev^r 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Power  Aulhorify  of  the  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Unit  No.  3,  Westchester  County.  New 
York 

Date  of  amendment  request: 
Decembers.  1984, 

Description  of  amendment  request: 
This  amendment  would  revise  Section 
3.7  of  the  Technical  Specifications  to 
define  the  Limiting  Conditions  for 
Operation  of  systems,  subsystems, 
trains,  components  and  devices  supplied 
by  an  inoperable  normal  or  emergency 
power  source,  as  provided  by  the 
Standard  Technical  Specifications. 

By  letter  dated  April  10,  1980.  the  staff 
issued  a  generic  letter  clarifying  the 
term  OPERABLE  and  requesting  the 
licensee  to  propose  Technical 
Specifications  consistent  with  Model 
Technical  Specifications.  By  Operating 
License  Amendment  No.  32.  dated 
September  5,  1980,  we  granted  the 
licensee's  amendment,  requested  by 
letter  dated  May  23. 1980,  implementing 
the  Model  Technical  Specification 
definition  of  OPERABLE. 

During  a  recent  review  it  became 
clear  that  Amendment  No.  32  did  not 
fully  satisfy  the  intent  of  the  April  10. 
1980  generic  letter.  By  letter  dated 
October  22. 1984.  thestaff  requested  that 
the  licensee  submit  a  license 


amendment  to  resolve  the  remaining 
concerns.  This  amendment  request, 
dated  December  3. 1984,  is  the  licensee's 
response. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  examples  (48  FR 
14870).  One  of  the  examples  (example 
(ii))  of  actions  not  likely  to  involve  a 
significant  hazards  consideration  relates 
to  changes  that  constitute  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  Technical 
Specifications.  The  proposed  change, 
which  revises  Section  3.7  to  define  the 
Limiting  Conditions  for  Operation  of 
systems,  subsystems,  trains, 
components  and  devices  supplied  by  an 
inoperable  normal  or  emergency  power 
source,  falls  into  this  category  of 
additional  limitations.  Therefore,  the 
staff  proposes  to  determine  that  the 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  New  York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle.  New  York, 
New  York  10019 

NRC  Branch  Chief:  Steven  A.  Varga. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Unit  No.  3.  Westchester  Countv.  New 
York 

Date  of  amendment  request  January 
17. 1985. 

Description  of  amendment  request 
This  amendment  would  revise  the 
Technical  Specifications  related  to 
steam  generator  tube  inservice 
surveillance  (Appendix  A.  Section  4.9  of 
the  operating  license]  to  extend  the 
region  for  which  the  tube  plugging  limit 
of  63%  degradation  due  to  pitting 
applies.  By  letter  dated  November  9. 
1984.  the  staff  issued  Amendment  No.  50 
granting  an  interim  63%  plugging  limit 
for  the  region  from  the  tubesheet  to  the 
first  subport  plate  for  cold  leg  pitted 
tubes.  The  pending  request  would 
extend  the  region,  for  which  the  63% 
degradation  due  to  pitting  limit  applies, 
from  the  tubesheet  to  the  second  support 
plate  for  the  remainder  of  Cycle  4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  certain 
examples  (48  FR  14870).  An  example 
(example  (vi))  of  an  action  likely  to 
involve  no  significant  hazards 
considerations  is  a  change  which  either 
may  result  in  some  increase  to  the 


probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan 
(SRP  5.4.2.2). 

The  licensee  indicates  that  a  detailed 
analysis,  performed  by  Weslinghouse.  of 
similar  units  shows  that  extending  the 
cold  leg  tube  plugging  limit  of  &Z%  to  the 
regions  above  the  first  tube  support 
plate  and  up  to.  but  not  including,  the 
sixth  support  plate  does  not  significantly 
change  the  accident  analysis. 
Westinghouse  has  confirmed  that  this 
result  conservatively  applies  to  Indian 
Point  3.  In  addition,  as  stated  in  the 
Safety  Evaluation  for  Amendment  No. 
50,  previous  plugging  limits  for  cold  leg 
pitted  tubes  were  determined  by  the 
previous  corrosion  rate  so  as  to 
maintain  the  requisite  minimum  wall 
thickness.  Investigations  made  during 
the  cycle  4  steam  generator  inspection 
outage  indicate  that  the  corrosion  rate 
has  significantly  decreased,  Therefore, 
the  higher  plugging  limit  would  m.aintain 
the  same  minimur'  wall  thickness 

The  staff  considers  that  this  evidence 
meets  the  requirements  of  example  (vi) 
and  proposes  to  determine  that  the 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains,  .New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Branch  Chief:  Steven  A  Varga. 

Portland  General  Electric  Company,  et 
al .  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request:  January 
29,  1985.' 

Description  of  amendment  request: 
The  amendment  request  was  submitted 
in  response  to  NRC  Generic  Letter  84-15 
(dated  July  2.  1964]  which  identified  cold 
fast  starts  of  diesel-geiierator  sets  as 
contributing  to  premature  diesel  engine 
degradation.  In  addition,  excessive 
diesel  engine  testing  was  also  identified 
as  contributing  to  unnecessary  wear. 
Consistent  with  the  NRC  request,  the 
amendment  would  reduce  the  frequency 
of  diesel-generator  testing  and  allow  the 
engine  to  be  warmed  up  for  most  tests 
before  increasing  speed  The  test  starts 
from  ambient  conditions  would  be 
conducted  semi-annually  instead  of 
monthly,  consistent  with  the  NRC 
guidance.  Monthly  testing  would  be 
continued. 


The  restriction  that  the  18-monih 
testing  be  conducted  during  plant 
shutdown  would  be  removed  since  some 
of  the  testing  can  be  condurted  while 
operating. 

Finally,  the  time  to  shut  down  the 
plant  in  the  event  that  two  off-site 
transmission  lines  are  not  available 
would  be  changed  from  four  hours  to  six 
hours.  This  is  consistent  with  NRC 
guidance  contained  in  NRC  Standard 
Technical  Specifications  and  consistent 
with  other  sections  of  the  technical 
specifications  that  require  a  plant 
shutdown. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  NRC  staff  has  determined  that 
excessive  diesel-engine  testing  and  cold 
fast  starts  contribute  to  premature 
engine  degradation  and  that  an  overall 
improvement  in  reliability  and 
availability  can  be  gamed  by  performing 
diesel-generator  starts  for  surveillance 
testing  using  engine  prelube  and  other 
manufacturer-recommended  procedures 
to  reduce  engine  stress  and  wear.  The 
proposed  amendment  is  consistent  with 
this  objective  and  therefore  should 
result  in  enhanced  reliability. 

The  change  allowing  six  hours  to  shut 
down  is  minor.  It  is  consistent  with  NRC 
guidance  and  would  allow  more  time  to 
conduct  an  orderly  shutdown.  Therefore 
it  appears  that  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident,  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  Based  on  the  foregoing, 
the  NRC  staff  proposes  to  determ.ine 
that  the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Rouni 
location:  Multnomah  County  Library, 
801  SW.  10th  Avenue,  Portland.  Oregon. 

Attorney  for  licensee:  |.W.  Durham, 
Senior  Vice  President.  Portland  General 
Electric  Company.  121  SW.  Salmon 
Street,  Portland,  Oregon  97204. 

XRC  Branch  Chief:  James  R.  Miller. 

Public  Service  Electric  and  Gas 
Company,  Docket  No.  50-311,  Salem 
Nuclear  Generating  Station,  Unit  No.  2, 
Salem  County.  New  Jersey 

Date  of  amendment  request:  October 
15,  1984. 

Dercription  of  amendment  request: 
The  analysis  of  the  reactor  vessel 
material  contained  in  surveillance 
capsule  T,  the  first  capsule  to  be 
removed  for  Salem  Unit  2.  showed  that 
the  transition  temperature  for  the  plate 
and  weld  material  shifted  more  than 


predicted.  Since  the  shifts  were  greater 
than  predicted  and  the  intermediate  and 
lower  shell  vertical  weld  seam 
chemistries  were  estimated,  the  revised 
limits  curves  proposed  in  this 
amendment  request  are  based  on  the 
upper  limits  of  the  Regulatory  Guide  1.99 
prediction  curves.  Specifically,  the 
proposed  amendment  would:  (1)  Replace 
the  present  Heatup  Limits  Curve,  Figure 
3.4-2  with  a  new  Heatup  Limits  Curve. 
(2)  replace  the  present  Cooldown  Limits 
Curve  Figue  3.4-3  with  a  new  Cooldown 
curve,  and  (3)  replace  the  present 
neutron  fluence  vs.  Full  Power  Service 
Life,  Figure  B  3/4.4-1,  with  a  new  curve. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  a  No  Significant  Hazards 
determination  by  providing  examples  of 
actions  not  likely  to  involve  a 
Significant  Hazards  Consideration  in  the 
Federal  Register  (48  FR  14870).  One  of 
the  examples  (ii)  relates  to  changes  that 
constitute  additional  limitations, 
restrictions,  or  controls  not  presently 
included  in  the  technical  specifications. 
Use  of  the  proposed  new  curves,  since 
they  place  more  stringent  limits  on 
operation,  will  result  in  lower  stresses  to 
the  Reactor  Vessel  during  heatups  and 
cooldowns. 

Based  on  the  above,  since  the 
proposed  changes  involve  actions  that 
conform  to  the  referenced  example  in  48 
VR  14870.  we  propose  to  determine  that 
this  application  for  amendment  involves 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
hication:  Salem  Free  Library,  112  West 
Boardway,  Salem.  New  Jersey  08079. 

Attorney  for  licensee:  Conner  and 
Wetterhann,  Suite  1050,  1747 
Pennsylvania  Avenue,  NW., 
W^ashingticn,  DC.  20006. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Public  Service  Electric  and  Gas 
Company.  Docket  No.  50-272.  Salem 
Nuclear  Generating  Station,  Unit  No.  1, 
Salem  County,  New  Jersey 

Date  of  amendment  request:  October 
15.1984. 

Description  of  amendment  request: 
1  he  proposed  amendment  would 
provide  revised  heatup  and  cooldown 
curves  developed  from  the  Capsule  T 
analysis.  Specifically.  Technical 
Specifications  Heatup  and  Cooldown 
Curves,  Figures  3.4.3  and  3.4.3  would  be 
replaced  with  revised  figures. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  a  No  Significant  Hazards 
determination  by  providing  examples  of 


actions  not  likely  to  involve  a 
Significant  Hazard  Consideration  in  the 
Federal  Register  (48  FR  14870).  One  of 
the  examples  (ii)  related  to  changes  that 
constitute  additional  limitations, 
restrictions,  or  controls  not  presently 
included  in  the  technical  specifications. 
Use  of  the  proposed  new  curves,  since 
they  place  more  stringent  limits  on 
operations,  will  result  in  lower  stresses 
to  the  Reactor  Vessel  during  heatups 
and  cooldowns. 

Based  on  the  above,  since  the 
proposed  changes  involve  actions  that 
conform  to  the  referenced  example  in  4.9 
FR  14870,  we  propose  to  determine  that 
this  application  for  amendment  involves 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Library,  122  West 
Broadway,  Salem,  New  Jersey  08079. 

Attorney  for  licensee:  Cohner  and 
Wetterhann.  Suite  1050. 1747 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20006. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Public  Service  Electric  and  Gas 
Company.  Docket  No.  50-311.  Salem 
Nuclear  Generating  Station,  Unit  No.  2, 
Salem  County,  New  Jersey 

Date  of  amendment  request:  January 
11,1985, 

Description  of  amendment  request: 
The  cycle  3  reload  design  for  Salem  Unit 
2  is  based  on  a  revised  control  rod 
pattern  which  closely  approximates  the 
current  Unit  1  control  rod  pattern.  The 
design  change  request  to  reidentify 
control  banks  is  being  implemented 
during  cycle  2-3  refueling  outage,  under 
the  provisions  of  10  CFR  50.59.  The 
benefits  associated  with  the  revised  rod 
pattern  are  as  follows: 

1.  Reduces  the  maximum  hot  channel 
enthalpy  rises  factors  during  reactor 
maneuvers. 

2.  Provides  a  significant  increase  in 
operational  flexibility  by  allowing  an 
increase  of  the  rod  insertion  limits. 

Therefore,  to  take  advantage  of  these 
benefits,  this  amendment  request  would 
change  the  Power  Dependent  Insertion 
Limit  (PDIL)  to  allow  a  relaxation  of  the 
Unit  2  rod  insertion  requirements  to 
match  that  of  the  current  Unit  1  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  A 
Reload  Safety  Evaluation  (RSE)  for 
cycle  3  hass  been  performed  by 
Westinghouse  and  reviewed  by  Public 
Service  Electric  and  Gas  (PSE&G)  to 
determine  the  impact  of  less  restrictive 
(i.e.  deeper)  rod  insertion  limits.  The 
results  of  the  Westinghouse  RSE  show 
that  the  proposed  limits  do  not  cause  the 
previously  acceptable  safety  limits  for 
any  incident  to  be  exceeded.  PSE&G  has 
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review  this  analysis  and  concurs  with 
the  Westmghouse  conclusions.  The 
PSE&G  reviewed  consisted  of 
performing  an  independent  reload  safety 
evaluation  for  cycle  3  using  in-house 
computer  codes,  and  it  resulted  in  the 
determination  that  the  current  safety 
analysis  design  bases  continue  to  be 
met. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  for  a  No  Significant 
Hazards  determination  by  providing 
examples  of  actions  not  likely  to  involve 
a  Significant  Hazards  Consideration  in 
the  Federal  Register  (48  FR  14870).  One 
of  the  examples  (vi)  relates  to  a  change 
which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously-analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan  (SRP).  As  stated 
above,  since  the  input  parameters  to  the 
accident  analyses  are  no  less 
conservative  than  previously  used 
values  in  the  FSAR,  the  margins  to 
safety  remain  at  least  as  conservative 
with  respect  to  the  limits  given  for  all 
analyzed  accidents  in  Chapter  15.0  of 
the  SRP  and  for  appropriate  sections  of 
Chapter  4.3  of  the  SRP. 

Based  on  the  above  evaluation  we 
have  determined  that  the  proposed 
change  in  PDIL  corresponds  to  example 
(vi)  of  guidance  p'-ovijed  by  the 
Commission  in  Federal  Register  48  FR 
14870,  and  the  staff  proposes  to 
determine  that  this  application  for 
amendment  involves  no  Significant 
Hazards  Consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Library,  122  West 
Broadway,  Salem,  New  Jersey  08079. 

Attorney  for  licensee:  Conner  and 
Wetterhann,  Suite  1050, 1747 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20006. 

NRC  Branch  Chief:  Steven  A  Varga, 

Public  Service  Electric  and  Gas 
Cornpar:;. .  Docket  Nos.  50-272  and  50- 
311,  SaK :.,!  Nuclear  Generating  Station, 
Unit  Nos.  \  and  2,  Salem  County,  New 
Jersey 

Date  of  amendment  requests: 
February  8,  1985. 

Description  of  amendment  requests: 
The  proposed  amendment  request  would 
revise  Salem  Unit  Nos.  1  and  2 
Technical  Specifications  to  agree  with 
the  attached  corrected  pages  from 
Amendments  59  and  28  for  Units  1  and  2 
respectively.  The  corrections  are 
predominantly  typographical  errors; 
several  are  editorial  or  clarifying  in 


nature;  finally,  some  material  added  by 
recent  amendments  has  been 
inadvertently  replaced  by  out-dated 
wording  in  the  two  year  old  license 
change  which  initiated  Amendments  59 
and  28. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  are 
administrative,  in  that,  they  either 
achieve  consistency  in  the  Technical 
specifications,  add  clarifications,  or 
correct  errors  in  the  recently  issued 
Amendments  59  and  28. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  for  a  No  Significant 
Hazards  determination  by  providing 
examples  of  actions  not  likely  to  involve 
a  Significant  Hazards  Consideration  in 
the  Federal  Register  (48  VR  14870).  One 
of  the  example  (i)  relates  to  a  purely 
administrative  change,  for  example  the 
correction  of  an  error.  Since  this 
proposed  change  conforms  to  this 
example,  the  Commission  proposes  to 
determine  that  the  application  for 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Library,  122  West 
Broadway,  Salem,  New  Jersey  08079. 

Attorney  for  licensee:  Conner  and 
Wetterhann.  Suite  1050. 1747 
Pennsylvania  Avenue.  NW., 
Washington.  D.C.  20006. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Public  Service  Electric  and  Gas 
Company,  Docket  Nos  50-272  and  50- 
311.  Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2.  Salem  County,  New 
Jersey 

Date  of  amendment  requests: 
February  8. 1985. 

Description  of  amendment  requests: 
The  amendments  would  make  the 
following  revisions  to  Technical 
Specifications  Sections  3.3  and  3.11  as 
found  in  previous  Amendments  59  and 
28  for  Salem  Units  1  and  2  respectively: 

1.  On  Table  3,3-12,  TABLE 
NOTATION  23  should  be  modified  on 
Unit  No.  1  to  base  sampling/analysis 
requirements  on  containment  fan  coil 
unit  operability. 

2.  On  Table  '3.3-12,  TABLE 
NOTATION  28  should  be  modified  on 
Unit  No.  2  to  allow  for  local  monitor 
readout  capabilities  when  control  room 
indication  is  inoperable,  and  base 
sampling/analysis  requirements  on 
containment  fan  coil  unit  operability. 

3.  On  Table  3.3-12,  (Item  2.b) 
Instrument  R-3r.  CHEMICAL  WASTE 
BASIN  LINE  DISCHARGE,  for  Unit  2, 
change  ACTION  number  to  ACTION  31 
and  in  the  TABLE  NO!  ATION  add  new 
ACTION  31  which  bases  sampling/ 


analysis  frequency  on  primary-to- 
secondary  leak  determination. 

4.  Delete  Specification  3/4.11.2.6,  GAS 
STORAGE  TANKS  to  eliminate  an 
unnecessary  Curie  limit  on  the  Waste 
Gas  Decay  Tanks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Compared  to  the  specifications  that  they 
affect,  each  of  the  four  items  above  may. 
in  some  way,  slightly  reduce  a  safety 
margin  by  virtue  of  either  decreasing  a 
sampling  frequency  or  by  deleting  an 
existing  (albeit  unnecessary) 
specification  limit.  However,  operation 
of  the  Salem  facilities  with  the  proposed 
changes  in  place  would  remain  clearly 
within  all  acceptable  criteria  specified 
in  Standard  Review  Plan  Sections  9.3.2 
and  11.5  with  respect  to  the  affected 
systems  and  components. 

The  Comrriission  has  provided 
guidance  concerning  the  application  of 
the  standards  for  a  .\o  Significant 
Hazards  determination  by  providing 
examples  of  actions  not  likely  to  involve 
a  Significant  Hazards  Consideration  in 
the  Federal  Register  (48  FR  14870)  One 
of  the  examples  (vij  relates  to  a  change 
which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously-analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan  (SRP).  Based  on 
the  above  discussion  we  have 
determined  that  the  four  proposed 
changes  to  the  Technical  Specifications 
corresponds  to  example  (vi)  of  guidance 
provided  by  the  Commission  in  Federal 
Register  49  FR  14980.  and  the  staff 
proposes  to  determine  that  this 
application  for  amendment  involves  no 
Significant  Hazards  Consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Library,  122  West 
Broadway,  Salem.  New  Jersey  08079. 

Attorney  for  licensee:  Conner  and 
Wetterhann,  Suite  1050,  1747 
Pennsylvania  Avenue.  NW., 
Washington,  D.C.  20006. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County ,  California 

Date  of  amendment  request: 
December  28, 1984. 

Description  of  amendment  request: 
This  submittal  revises  the  request  for 
amendment  dated  Septeinber  9,  1982, 
which  was  noticed  in  the  Federal 
Register  on  November  22.  1983  (46  FR 
52825).  The  submittal:  (1)  Deletes 
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inspection  requirements  that  were 
completed  during  the  1983  refueling 
outage,  (2)  rfv;5es  the  Technical 
Specification  paragraph  numbers,  and 
(3)  adds  a  table  to  designate  the  selected 
special  interc-i  peripheral  tubes  that  are 
to  be  eddy  current  tested. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  a  no  significant  hazards 
determination  by  providing  certain 
examples  (48  FR  14870).  One  of  the 
examples  (ii)  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration  relates  to  changes  that 
constitute  additional  restrictions  or 
controls  not  presently  included  in  the 
Technical  Specifications. 

The  September  9,  1982,  application 
proposed  Once  Through  Steam 
Generator  (OTSC)  Auxiliary  Feedwater 
Header  surveillances  that  were  to  be 
performed  during  the  Rancho  Seco  1983 
refueling  outage.  These  inspections  were 
completed  during  the  1983  refueling 
outage.  Therefore,  the  December  28, 
1984.  revision  deleted  these 
requirements  from  the  proposed 
Technical  Specifications  and  did  not 
change  the  proposed  Technical 
Specification  surveillances  to  be 
conducted  subsequent  to  the  1983 
refueling  outage.  The  paragraph 
numbers  were  changed  because  the 
original  numbers  had  already  been  used 
in  a  Technical  Specification  revision 
issued  after  September  9.  1982.  The 
September  9,  1982,  submittal  specified 
that  special  interest  peripheral  tubes 
would  be  eddy  current  inspected.  The 
December  28,  1984,  submittal  added  a 
table  to  designate  which  tubes  are  the 
special  interest  peripheral  tubes.  Thus, 
the  December  28. 1984,  submittal  revises 
the  proposed  Technical  Specification 
change  to:  (1)  Delete  a  surveillance 
already  completed.  (2)  administatively 
change  paragraph  numbers,  and  (3)  add 
an  additional  restriction  not  presently 
included  in  the  Technical  Specifications. 

Therefore,  since  the  application  for 
amendments  consists  of  an  additional 
restriction  not  presently  included  in  the 
Technical  Specifications,  the 
Commission's  previous  proposed 
determination,  that  the  application  for 
amendment  does  not  involve  a 
significant  hazards  consideration, 
remains  unchanged. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Librarj'.  828  I  Street.  Sacramento, 
California. 

Attorney  for  licensee:  David  S. 
Kaplan.  Sacramento  Municipal  Utility 
District.  6281  S  Street;  P.O.  Box  15830, 
Sacramento.  California  95813. 


NRC  Branch  Chief:  John  F.  Stolz. 

South  Carolina  Electric  and  Gas 
Company.  South  Carolina  Public  Ser\  ice 
Authority.  Docket  No.  50-395.  Virgil  C. 
Summer  Nuclear  Station.  Unit  1. 
Fairneld  County.  South  Carolina 

Dates  of  amendment  request:  August 
24  and  November  14. 1984. 

Description  of  amendment  request: 
The  amendment  would  change  time 
constant  T4  in  the  overtemperature 
delta-T  setpoint  equation  from  33 
seconds  to  28  seconds  and  would 
change  the  reactor  trip  setpoint  for  the 
steam  generator  water  level  low-low 
signal.  Currently,  this  setpoint  is  linear 
from  12%  to  54.9%  of  span  for  30%  to 
100%  of  rated  thermal  power  (RTP).  This 
would  be  changed  to  12%  to  30%  of  span 
for  30%  to  100%  of  RTP.  Also,  the 
allowable  value  associated  with  the  trip 
setpoint  is  being  changed  a 
corresponding  amount. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Reducing  the  value  of  T4  from  33 
seconds  to  28  seconds  will  slow  down 
the  response  to  the  T-average  dynamic 
compensation  of  the  overtemperature 
delta-T  setpoint.  The  dynamic  T-average 
term  in  the  overtemperature  delta-T 
equation  compensates  for  inherent 
instrument  response  times  and  piping 
transport  lags  between  the  core  and  the 
temperature  sensors  in  the  manifolds. 
This  reduction  in  T«  lowers  the  lead/lag 
ratio  by  15%  resulting  in  a  comparable 
reduction  in  the  anticipatory  response  of 
the  T-average  co.mpensaiion  of  the 
setpoint. 

The  seven  safety  analyses  correlated 
with  the  overtemperature  delta-T  trip 
have  been  reviewed  for  the  effect  of  the 
new  T4  and  found  to  still  be  acceptable. 
Four  of  the  safety  analyses  are  more 
conservative  with  this  change.  The 
effect  of  the  decrease  in  T,  on  the  three 
remaining  analyses  that  take  credit  for 
the  overtemperature  delta-T  trip  is 
dicussed  below  for  each  transient. 

Protection  for  the  rod  withdrawal  at 
power  accident  is  f>rovided  by  the 
overtemperature  delta-T  trip  for  low 
reactivity  insertion  rates  and  by  the  high 
neutron  flux  trip  for  high  reactivity 
insertion  rates  (FSAR  Figure  15.2.8).  The 
decrease  in  T4  will  cause  the  point  at 
which  the  two  segments  of  the  curve  in 
Figure  15.2.8  meet  to  be  at  a  slightly 
lower  reactivity  insertion  rate.  The  high 
neutron  flux  portion  of  the  curve 
remains  above  the  limiting  departure 
from  nucleate  boiling  ratio  (DNBR)  of 
1.30. 

Uncontrolled  boron  dilution  events 
require  operator  action  to  recognize  and 
terminate  the  uncontrolled  dilution.  For 
an  uncontrolled  boron  dilutidn  at  power. 


the  analysis  assumes  that  the  operator  is 
alerted  to  the  event  by  the 
overtemperature  delta-T  reactor  trip. 
The  analysis  indicates  that  the  operator 
has  43.2  minutes  after  the  trip  to 
terminate  the  dilution.  The  decrease  in 
T4  will  result  in  an  insignificant  delay  in 
receiving  the  overtemperature  delta-T 
trip  and  therefore  the  response  time  will 
not  be  significantly  decreased.  The 
delay  is  small  because  the  rate  of 
increase  in  T-average  is  very  slow  for  a 
boron  dilution  event  resulting  in  very 
little  dynamic  compensation  of  the 
setpoint.  The  operator  response  time 
will  still  be  approximately  43  minutes; 
more  than  ample  time  for  the  operator  to 
recognize  and  terminate  the  event. 

Protection  for  the  loss  of  load  accident 
is  provided  by  the  overtemperature 
delta-T  trip  when  pressurizer  pressure 
control  is  assumed  to  function  and  by 
the  high  pressurizer  pressure  trip  when 
pressurizer  pressure  control  is  assumed 
not  to  function.  FSAR  Section  15.2.7 
documents  the  results  of  analyses  for 
each  of  these  assumptions  considering 
both  beginning  of  life  and  end  of  life 
conditions.  For  the  beginning  of  life  case 
(small  negative  moderator  temperature 
coefficient)  with  pressurizer  pressure 
control,  the  decrease  in  T4  results  in  a 
small  delay  in  the  overtemperature 
delta-T  trip  ar.d  a  slightly  lower 
minimum  DNBR  of  approximately  1.50 
which  is  still  well  above  the  acceptance 
criteria  of  1.30  (FSAR  Figure  15.2-19). 

For  the  end  of  life  case  (large  negative 
moderator  temperature  coefficient)  with 
pressurizer  pressure  control,  the 
decrease  in  T4  again  results  in  a  small 
delay  in  the  overtemperature  delta-T 
trip,  howevr,  DNBR  does  not  decrease 
below  its  initial  value,  but  increases  (see 
FSAR  Figure  15.2-21).  The  increase  in 
DNBR  is  due  to  the  decrease  in  nuclear 
power  from  the  negative  moderator 
temperature  coefficient  and  the  increase 
in  pressurizer  pressure. 

The  above  discussion  demonstrate 
that  the  effect  of  the  decrease  in  T4  on 
the  protection  provided  by  the 
overtemperature  delta-T  reactor  trip  is 
minimal  and  that  the  safety  analysis 
design  basis  will  continue  to  be  met. 

The  Commission  has  provided  certain 
examples  (48  FR  14870)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  One  of  the  examples  (vi) 
relates  to  a  change  which  may  reduce  in 
some  way  a  safety  margin,  but  where 
the  resutls  of  the  change  are  clearly 
within  all  acceptable  criteria  with 
respect  to  the  system  specified  in  the 
Standard  Review  Plan. 

The  change  to  time  constant  T4  is 
similar  to  this  example.  Accordingly,  the 
Commission  proposes  to  determine  that 
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this  change  does  not  involve  significant 
hazards  considerations. 

The  basis  function  of  the  reactor 
protection  circuits  associated  with  low 
steam  generator  water  level  is  to 
preserve  the  steam  generator  heat  sink 
for  removal  of  long  term  residual  heat. 
Therefore,  the  low-low  steam  generator 
water  level  trip  is  provided  for  each 
steam  generator  to  ensure  that  sufficient 
initial  thermal  capacity  is  available  in 
the  steam  generator  at  the  start  of  the 
transient  due  to  the  loss  of  normal 
feedwater  accident. 

The  loss  of  normal  feedwater  accident 
analysis  was  reviewed  for  the  effect  of 
the  change  in  the  low-low  steam 
generator  water  level  trip  from  54.9%  to 
30%  of  span  at  100%  rated  thermal 
power.  It  was  found  that  the  original 
accident  analysis  assumed  a  0%  of  span 
trip  setting.  Therefore,  even  assuming 
worst  case  instrument  uncertainties,  the 
30%  of  span  trip  setpoini  provides  5.2 
feet  more  thermal  capacity  than  that 
assumed  in  the  safety  analysis. 

The  Commission  has  provided  certain 
examples  (48  FR  14870)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  staff  has 
reviewed  the  licensee's  request  for  the 
above  amendment  and  has  determined 
that  should  this  request  be  implemented, 
it  will  not:  (1)  Involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  lose  of  normal 
feedwater  accident  is  not  m.ade  more 
probable  and  the  accident  analysis 
design  basis  continues  to  be  met,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  trip  setpoint  setting  is  still  covered 
by  the  original  accident  analysis.  Also, 
it  will  not  (3)  involve  a  significant 
reduction  in  a  margin  of  safety  because 
a  steam  generator  heat  sink  greater  than 
that  assumed  in  the  original  accident 
analysis  will  continue  to  exist. 
Accordingly,  the  Commission  proposes 
to  determine  that  this  change  doe  not 
involve  significant  hazards 
considerations. 

Locnl  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Street, 
Winnsboro,  South  Carolina  29180. 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  and  Gas 
Company,  P.O.  box  764.  Columbia, 
South  Carolina  29218. 

NRC  Branch  Chief:  Elinor  G. 
Adensam. 


Southern  California  Edison  Company, 
Docket  No.  50-206,  San  Onofre  Nuclear 
Generating  Station,  Unit  No.  1,  San 
Diego  County,  Cahfomia 

Date  of  amendment  request:  February 
14,  1985. 

Decription  of  amendment  request: 
This  amendment  would  approve 
changes  to  the  Technical  Specifications 
regarding  testing  of  the  emergency 
diesel  generators.  The  proposed  changes 
would:  (1)  lim.it  diesel  engme  loading  to 
4500  kW  plus  or  minus  5%  for  engine 
testing  and  emergency  service 
requirements.  (2)  eliminate  fast  engine 
Starts  from  the  monthly  surveillance 
testing,  but  retain  the  refueling  interval 
fast  start  test  which  simulates  design 
basis  emergency  power  requirements, 
(3)  delete  the  requirement  to  run  the 
diesel  generators  for  60  minutes  at  4422 
kW  load  during  the  refueling  interval 
test  (TS  4.4.F.2(d)),  and  (4)  specify  that 
the  monthly  surveillance  and  refueling 
interval  tests  start  from  "standby 
conditions"  rather  than  "ambient 
conditions". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  NRC  staffs  safety  evaluation 
"Transamerica  Delaval,  Inc.  (TBI)  Diesel 
Engine  Reliability  and  Operability — San 
Onofre  Nuclear  Generatmg  Station,  Unit 
1,"  dated  November  19,  1984,  requested 
that  the  licensee,  among  other  items, 
propose  Technical  Specification  changes 
to  accomplish  the  following:  Engine  load 
shall  not  exceed  4500  kW  plus  or  minus 
5%  for  engine  testing  and  emergency 
service  requirements,  and  monthly 
surveillance  testing  will  not  include 
"fast  starts,"  but  rather  "slow  starts." 
The  refueling  interval  "fast  start"  test 
which  simulates  design  basis  service 
requirements  should  be  retained. 

Generic  Letter  84-15,  "Proposed  Staff 
Actions  to  Improve  and  Maintain  Diesel 
Generator  Reliability."  dated  July  2, 
1984,  also  discusses  the  reduction  in 
number  of  cold  fast  start  surveillance 
tests  for  diesel  generators. 

Items  (1)  and  (2),  discussed  above, 
were  proposed  by  the  licensee  to  meet 
the  Technical  Specification  changes 
requested  by  the  staff. 

The  licensee  also  proposed  two 
additional  changes  to  the  Technical 
Specifications  (Items  3  and  4,  above).  TS 
4.4.F.2(d)  currently  requires  that  the 
diesel  generator  run  for  60  minutes  at 
4422  kW  load  as  part  of  the  test  that 
simulates  safety  injection  demand 
concurrent  with  loss  of  offsite  power. 
The  licensee  has  proposed  to  delete  this 
Technical  Specification  and  has  stated 
that  it  is  considered  superfluous  in  view 
of  TS  4.4.F.2(b)  which  verifies  the 
capability  of  the  diesel  to  automatically 


take  on  emergency  loads  and  then  run 
for  5  minutes.  Technical  Specifications 
4.4. B,l  and  4.4. F. 2  currently  specify  that 
the  monthly  surveillance  and  refueling 
interval  diesel  generator  test  start  shall 
be  from  "am,bient"  conditions.  The 
proposed  change  would  specify  that 
these  starts  shall  be  from  "standby" 
conditions.  The  licensee  stated  that 
"ambient"  is  considered  misleading  for 
a  diesel  generator  system  that  is 
normally  maintained  above  ambient 
temperature. 

The  licensee  has  made  a  no 
significant  hazards  consideration 
determination  pursuant  to  10  CFR  50  92. 
The  licensee  stated  that  the  proposed 
changes  will  ensure  that  lorfd  ng  of  the 
diesel  generators  for  monthly 
surveillance  tests  and  refyeling  interval 
tests  is  realistic  and  not  excessive,  and 
unnecessary  fast  test  starts  are  avoided. 
These  changes  will  minimize 
mechanical  stress  and  wear  of  the 
engine  components  and  therefore 
prolong  engine  life.  The  licensee  further 
stated  that  the  proposed  change  will  not 
significantly  impact  the  effectiveness  of 
surveillance  testing  and  refueling 
interval  testing,  nor  will  it  reduce  the 
frequencies  of  any  of  these  tests,  nor 
impact  the  current  availab;iity  of  the 
diesel  generators  in  all  modes  of  plant 
operation.  In  light  of  these 
considerations,  the  licensee  concluded 
that  the  proposed  changes  will  enhance 
plant  safety.  Thus,  the  proposed 
amendment  will  not  in\olve  a  significant 
increase  in  the  probabilit}'  or 
consequences  of  an  accident  previously 
evaluated  because  the  changes  are 
designed  to  prolong  the  diesel  engine  life 
and  will  not  affect  the  freq:.;ency  of 
engine  tests  nor  impact  the  availability 
of  the  diesel  geiierators.  The  proposed 
changes  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  changes  will  not  impact  the 
current  availability  of  the  diesel 
generators  in  all  modes  of  plant 
operation.  The  proposed  changes  also 
do  not  involve  a  significant  reduction  in 
a  margin  of  safety  because  the  changes 
are  designed  to  prolong  engine  life,  will 
not  significantly  impact  the 
effectiveness  of  testing,  will  not  reduce 
the  frequency  of  the  test  nor  impact  the 
availability  of  the  diesel  generators. 

The  staff  has  reviewed  the  licensee's 
significant  hazards  consideration 
determination,  and  based  on  this 
review,  the  staff  has  made  a  proposed 
determination  that  the  application  for 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  San  Clemente  Public  Library. 
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242  Avenida  Del  Mar,  San  Clemente. 
California  92672. 

Attorney  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Counsel, 
James  Beoietto,  Esquire,  Southern 
California  Edison  Company,  Post  Office 
Box  800,  Rosemead,  California  91770. 

NRC  Branch  Chief:  John  A.  Zvvolinski. 

Tennessee  Valley  Authority',  Docket 
Nos.  50-259,  50-260  and  50^296,  Browns 
Ferry  Nuclear  Plant,  Units  1.  2  and  3. 
Limestone  County,  Alabama 

Date  of  amendment  request: 
December  13, 1984. 

Description  of  amendment  request: 
The  amendment  would  modify 
paragraph  6.2. B  4  of  the  Appendix  A 
Technical  Specifications  to: 

(1)  Delete  a  requirement  that 
unreviewed  safety  questions  be 
reviewed  by  the  Plant  Operations 
Review  Committee  (PORC). 
(Unreviewed  safety  questions 
determinatiuns  would  still  be  reviewed 
by  the  .N'ucledr  Safety  Review  Board.) 

(2)  Change  the  requirement  that 
Radiological  Emergency  Plan  procedures 
and  Industn.il  Security  Program 
procedures  be  reviewed  annually  by  the 
PORC.  (The  licensee  proposes  that  the 
PORC  revievv  each  procedure  once  and 
subsequently  review  only  changes  to 
procedures.) 

(3)  Delete  a  requirement  that  the 
PORC  review  t!>e  adequacy  of  employee 
training  programs  and  recommend 
changes.  (Truinipg  programs  will 
continue  to  be  audited  annually  by  the 
Nuclear  Safety  Review  Board.) 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  thut  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (48  FR  14870).  These 
examples  include:  '"(vi) —  A  change 
which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previous-analyed 
accident  or  reduce  in  some  way  a  safety 
margin,  but  where  the  results  of  the 
change  are  clearly  within  all  acceptable 
criteria  with  respect  to  the  system  or 
component  specified  in  the  Standard 
Review  Plan  (SRP):  For  example,  a 
change  resulting  from  the  application  of 
a  small  refinement  of  a  previously-used 
calculational  model  or  design  method." 

The  proposed  changes  will  reduce  the 
extend  of  management  overview  of 
certain  safety-related  activities  and  may 
thereby  reduce  a  safety  margin. 
However,  the  revised  requirements 
would  be  consistent  with  ANSI/ 
ANS.3.2.  "American  National  Standard, 


Administrative  Controls  and  Quality 
Assurance  for  the  Operational  Phase  of 
Nuclear  Power  Plants"  which  is 
endorsed  by  SRP  Chapter  17.2.  The 
proposed  changes  are  thus  encompassed 
by  example  (vi)  of  the  Commission's 
guidange. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  the  criteria  or  an 
example  for  which  no  significant 
hazards  consideration  exists,  the  staff 
has  made  a  proposed  determination  that 
the  application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest,  Athens,  Alabama  35611. 

Attorney  for  licensee:  H.  S.  Sanger,  Jr., 
Esquire,  General  Counsel,  Tennessee 
Valley  Authority,  400  Commerce 
Avenue.  E  llB  33C,  Knoxville, 
Tennessee  37902. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County.  Alabama 

Date  of  amendment  request:  February 
25,1985. 

Description  of  amendment  request: 
The  amendments  would  delete 
paragraphs  3.5.B  11  through  3.5.B.13  and 
4.5.B.11  through  4.5.B.13  of  the  Appendix 
A  Technical  Specifications.  These 
paragraphs  specify  limiting  conditions 
for  operation  and  surveillance 
requirements  associated  with  the 
residual  heat  removal  (RHR)  system 
crossties  between  adjacent  reactor 
units.  These  crossties  provide  for  certain 
RHR  pumps  and  heat  exchangers  in 
each  unit  to  serve  as  backups  for  those 
in  an  adjacent  unit  for  long  term 
shutdown  cooling  and  permit  fluid 
makeup  from  the  adjacent  unit. 

By  proper  valve  alignment,  the 
network  created  by  the  RHR  crossties 
permits  the  B  (or  D)  RHR  pumps  on  Unit 
1  to  circulate  Unit  2  suppression  pool  or 
reactor  vessel  water  through  the  B  (or  D) 
heat  exchangers  on  Unit  1  in  the  event 
that  the  Unit  2  RHR  pumps  are 
unavailable.  The  crosstie  network  is 
sized  for  a  minimum  flow  of  5,000  gpm 
which  will  achieve  about  91%  of  full 
flow  heat  transfer  capability  of  the  RHR 
heat  exchangers.  In  a  like  fashion,  the  A 
(or  C)  RHR  pumps  on  Unit  2  can  be  used 
to  circulate  Unit  1  suppression  pool  or 
reactor  vessel  water  through  the  A  (or 

C]  heat  exchangers  on  Unit  2.  The  B  (or 

D)  RHR  pumps  on  Unit  2  and  the  A  (or 
C)  RHR  pumps  on  Unit  3  can  be 
similarly  utilized.  Suppression  pool 
water  which  has  been  circulated  through 
the  RHR  heat  exchangers  on  one  unit 


can  be  used  to  flood  the  reactor  core, 
spray  the  drywell  and  suppression 
chamber,  or  returned  to  the  suppression 
chamber  of  the  adjacent  unit.  In  this 
way  decay  heat  and  residual  heat  can 
be  removed  from  the  reactor  core  and 
primary  containment  of  the  adjacent 
unit  on  a  long  term  basis. 

The  operability  requirements  for 
crosstie  RHR  cooling  capability  require, 
during  certain  maintenance  or 
modification  activities  in  one  unit,  that 
other  units  be  shutdown  (i.e.,  if  Unit  2 
RHR  systems  are  taken  out  of  service. 
Units  1  and  3  must  be  shutdown  within 
10  days).  Deletion  of  the  Technical 
Specifications  will  permit  adjacent  units 
to  continue  operating  during  RHR 
system  modification  and  maintenance 
activities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (48  FR  14870).  These 
examples  include:  "(vi)  A  change  which 
either  may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  reduce 
in  some  way  a  safety  margin,  but  where 
the  results  of  the  change  are  clearly 
within  all  acceptable  criteria  with 
respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan 
(SRP):  For  example,  a  change  resulting 
from  the  application  of  a  small 
refinement  of  a  previously-used 
calculational  model  or  design  method." 

The  proposed  changes  may  reduce  the 
redundancy  available  to  the  RHR 
system  and  may  thereby  increase  the 
probability  or  consequences  of 
accidents  which  are  mitigated  by  the 
RHR  system.  However,  no  credit  was 
given  for  the  RHR  crosstie  feature  in  the 
facilities"  licensing  basis  (Final  Safety 
Analysis  Report  (FSAR)  Section  4.8). 
and,  without  the  feature  the  RHR  system 
will  still  meet  the  redundancy 
requirements  of  the  acceptance  criteria 
of  SRP  Section  5.4.7,  "Residual  Heat 
Removal  System."  The  proposed 
changes  are  thus  encompassed  by 
example  (vi)  of  the  Commission's 
guidance. 

Since  the  application  for  amendments 
involve  proposed  changes  that  are 
encompassed  by  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 
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Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
and  Forrest.  Athens.  Alabama  35611. 

Attorney  for  licensee:  H.  S.  Sanger.  Jr., 
Esquire.  General  Counsel.  Tennessee 
Valley  Authority.  400  Commerce 
Avenue.  E  llB  33C.  Knoxville, 
Tennessee  37902. 

NEC  Branch  Chief:  Domenic  B. 
Vassallo. 

The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company.  Docket  No.  50-346,  Davis- 
Bessc  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County.  Ohio 

Date  of  amendment  request: 
September  17,  1984. 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
requirement  to  the  Administrative 
Controls  Section  of  the  Appendix  A 
Technical  Specifications  to  report,  on  a 
monthly  basis,  all  challenges  to  the 
Pressurizer  power  operated  relief  valve 
(PORV)  and  Pressurizer  code  safety 
valves.  The  amendment  request  is 
submitted  in  response  to  a  request  from 
the  NRC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concernmg  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  The 
examples  of  actions  involving  no 
significant  hazards  consideration 
include  actions  which  involve  a  change 
that  constitutes  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  Technical  Specifications. 
The  proposed  change  matches  this 
example  since  the  above  reporting 
requirement  is  not  presently  included  in 
the  Technical  Specifications.  Therefore. 
the  staff  proposes  to  determine  that  the 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo.  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq..  Shaw,  Pitlman,  Potts, 
and  Trowbridge.  1800  M  Street.  NW., 
Washington.  DC.  20036. 

NBC  Branch  Chief  John  F.  Stolz. 

The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company.  Docket  No.  50-346.  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  October 
8.  1984. 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
new  section  (Section  6.2.3)  to  the  facility 
Technical  Specifications.  The  new 


section  would  add  a  requirement  for 
administrative  procedures  to  limit  the 
working  hours  of  facility  staff  who 
perform  safety  related  functions.  The 
procedures  would  limt  the  amount  of 
overtime  worked  by  the  facility  staff, 
such  as  senior  reactor  operators,  reactor 
operators,  auxiliary  orperafors.  health 
physicists,  and  key  maintenance 
personnel,  in  accordance  with  guidelines 
included  with  the  new  Technical 
Specification  section.  The  proposed 
amendment  request  was  submitted  in 
response  to  N'UREG-0737,  Item  I.A.1.3.1. 
and  Generic  Letter  82-12. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  The 
examples  of  actions  involving  no 
significant  hazards  consideration 
include  actions  which  involve  a  change 
that  constitutes  an  additional  limitation. 
restriction  or  control  not  presently 
included  in  the  Technical  Specifications. 
The  proposed  change  mntches  this 
example  since  limitations  on  working 
hours  are  not  covered  in  the  current 
Technical  Specifications.  This 
additional  requirement  would  enhance 
safe  plant  operation  by  limiting  overtime 
worked  by  key  personnel  so  that  the 
potential  for  human  error  caused  by 
fatigue  can  be  reduced.  Therefore,  the 
staff  proposes  to  determine  that  the 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Teledo  Library. 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo.  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq.,  Shaw,  Pittman,  Potts, 
and  Trowbridse.  1800  M  Street,  NW., 
Washington,  D.C.  20036. 

NBC  Branch  Chief:  John  F.  Stolz. 

The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County.  Ohio 

Date  of  amendment  request: 
November  5, 19S4. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Davis-Besse  Appendix  A  Technical 
Specification  Surveillance  Requirement 
4.7.1.2.d  by  deleting  the  requirement  for 
the  Auxiliary  Feed  Pump  Turbine  Inlet 
Steam  Pressure  Interlocks  to  be 
demonstrated  operable.  This  change,  in 
effect,  would  permit  the  deletion  of 
these  interlocks  from  the  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  pressure  interlocks  were  installed  in 


the  plant  to  protect  againt  the  effects  of 
a  rupture  of  the  steam  supply  line  to  the 
auxiliary  feed  pump  turbines.  Under  the 
guidance  existing  at  the  time,  the  line 
was  classified  as  a  high-energy  line. 
Subsequently,  a  Standard  Review  Plan 
and  Branch  Technical  Position  were 
published  w^hich  would  permit 
application  of  moderate-energy  criteria 
to  high-energy  lines  which  are  used 
infrequently,  not  more  than  2%  of  the 
plant  operating  time.  Evaluation  under 
the  less  stringent  criteria  would  not 
require  the  pressure  interlocks  for 
protection  and  would  permit  their 
deletion.  Elimination  of  these  interlocks 
will  improve  reliability  of  the  auxiliary 
feedwater  system. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  m  10  CFR  50.92  by 
providing  certain  examples  (48  FR 
14870).  An  example  of  an  amendment 
not  likely  to  involve  a  significant 
hazards  consideration  is  (example  (vi)) 
a  change  which  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  preiously-analyzed 
accident  or  reduce  in  some  way  a  safety 
margin  but  where  the  results  of  the 
change  are  cleaily  within  all  acceptable 
criteria  with  respect  to  the  system  or 
component  specified  in  the  Standard 
Review  Plan. 

The  proposed  change  matches  this 
example;  therefore,  the  staff  proposes  to 
determine  that  the  application  does  not 
involve  a  sigificant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Librai^, 
Documents  Department.  2001  Bancroft 
Avenue,  Toledo.  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Charnoff.  Esq  .  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  .M  Street,  NW.. 
Washington.  DC.  20036. 

NRC  Branch  Chie^-  Joh"  F.  Stolz 

The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  53-346.  Davis- 
Besse  Nuclear  Power  St.Mion.  Unit  No.  1, 
Ottawa  County.  Ohio 

Date  of  amt:'iJ::itnt  request: 
December  16.  1984. 

Description  o^  amendment  request: 
The  proposed  amendment  would  add 
the  title  of  "Nuclear  Training  Manager" 
to  Technical  Specification  Section  6.4.1. 
This  Section  currently  does  not  indicate 
the  position  title  of  the  individual 
responsible  for  the  direction  of  the 
retraining  and  replacement  training 
program  for  facility  staff. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
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concerning  the  apphcation  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  The 
examples  of  actions  not  likely  to  involve 
a  significant  hazards  consideration 
include  actions  related  to  a  purely 
administrative  change  to  the  Technical 
Specifications  such  as  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correcting  an 
error,  or  a  change  in  nomenclature.  The 
proposed  change  matches  this  example 
since  the  addition  of  the  position  title 
only  remedies  the  previous  omission  in 
the  Technical  Specifications  and  in  no 
way  affects  the  conduct  or  effectiveness 
of  the  training  program  itself.  Therefore, 
the  staff  proposes  to  determine  that  the 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw.  Rttman,  Potts, 
and  Trowbridge,  1800  M  Street,  NW.. 
Washington,  D.C.  20036. 

NRC  Branch  Chief:  John  F  Stolz 

The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station.  Unit  No.  1, 
Ottawa  County.  Ohio 

Date  of  amendment  request: 
December  16.  1984. 

Description  of  amendment  request: 
The  amendment  would  modify  the 
Technical  Specifications  to  incorporate 
revisions  to  reporting  requirements  in 
response  to  Generic  Letter  83—13  to 
comply  with  10  CFR  50.72  and  50.73. 
Changes  are  made  in  Definitions. 
Instrumentation,  Reactor  Coolant 
System,  Plant  Systems  and 
Administrative  Controls  Sections  of  the 
Appendix  A  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  making  a  no  significant 
hazards  consideration  determination  by 
providing  certain  examples  (48  FR 
14870).  The  example  which  the  proposed 
amendment  fits  is:  "(vii)  A  change  to 
make  a  license  conform  to  changes  in 
the  regulations,  where  the  license 
change  results  in  very  minOr  changes  to 
facility  operations  clearly  in  keeping 
with  the  regulations."  The  Commission 
revised  10  CFR  50.72  and  added  10  CFR 
50.73.  both  to  become  effective  January 
1.  1984.  These  regulations  revised  the 
immediate  notification  requirements  for 
operating  nuclear  power  reactors  and 
revised  the  Licensee  Event  Report 
System.  The  Commission  then  provided 


to  the  licensee  model  Technical 
Specifications  to  incorporate  these 
regulation  changes.  The  licensee  has 
now  proposed  the  changes  in  Technical 
Specifications  to  comply  with  the 
regulations.  For  these  reasons,  the 
Commission  proposes  to  determine  that 
the  amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
.Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq.,  Shaw,  Pittman,  Potts, 
and  Trowbridge,  1800  M  Street.  NW., 
Washington,  D.C.  20036. 

NRC  Branch  Chief  John  F.  Stolz. 

Union  Electric  Company.  Docket  50-^83. 
Callaway  Plant,  Unit  No.  1.  Callaway 
County,  Missouri 

Date  of  amendment  request:  January 
10,  1985. 

Description  of  amendment  request: 
The  purpose  of  the  proposed 
amendment  request  is  to  revise 
Technical  Specification  Figures  6,2-1 
and  6.2-2  to  include  modified 
organizational  charts  in  the 
Administrative  Technical  Specifications. 
The  proposed  change  reduces  the  detail 
in  the  Figures  and  results  in  more 
generic  Technical  Specification 
organizational  charts,  without  reducing 
commitments  and  without  conflict  to  the 
organization  as  described  in  Technical 
Specification  Section  6.0.  This  request  to 
reduce  the  amount  of  detail  in  the 
organizational  charts  does  not  represent 
a  change  in  reporting  relationships;  a 
change  in  responsibilities;  or  a  change  in 
commitments.  Positions  deleted  from  the 
Technical  Specification  charts  are  still 
described  in  the  Figures  and  text  of 
Chapter  13  of  the  Final  Safety  Analysis 
Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee,  by  letter  dated  January  10. 
1985.  stated  that  the  proposed  change 
does  not:  (1)  Involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  or  other 
adverse  condition  over  previous 
evaluations;  or  (2)  create  the  possibility 
of  a  new  or  different  kind  of  accident  or 
condition  over  previous  evaluations;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  Commission  has 
provided  guidante  concerning  the 
application  of  the  Standards  in  10  CFR 
50.92  by  providing  certain  examples  (48 
FR  14870).  One  of  the  examples  of 
actions  involving  no  significant  hazards 
consideration  relates  to  a  purely 
administrative  change  to  Technical 
Specifications.  This  amendment  request 
reduces  the  detail  in  Technical 


Specification  Figures  6.2-1  and  6.2-2  to 
produce  more  generic  Technical 
Specification  organizational  figures, 
without  reducing  commitments  and 
without  conflict  to  the  organizational 
description  in  Section  6.0  of  the  Tech. 
Specs.  The  revised  charts  do  not 
represent  a  change  in  reporting 
relationships;  a  change  in 
responsibilities;  or  a  change  in 
commitments.  The  organization  remains 
essentially  as  previously  submitted  and 
approved.  Based  on  the  foregoing,  the 
requested  amendment  does  not  present 
a  significant  hazard. 

Local  Public  Document  Room 
locations:  Fulton  City  Library.  709 
Market  Street.  Fulton,  Missouri  65251 
and  the  Olin  Library  of  Washington 
University.  Skinker  and  Lindell 
Boulevards,  St.  Louis,  Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff  Esq..  Shaw.  Pittman.  Potts  & 
Trowbridge.  1800  M  Street.  NW.. 
Washington.  DC.  20036. 

NRC  Branch  Chief  B.  J.  Youngblood. 

Union  Electric  Company,  Docket  No,  50- 
483.  Callaway  Plant.  Unit  1,  Callaway 
County,  Missouri 

Date  of  amendment  request:  January 
29, 1985. 

Description  of  amendment  request: 
The  purpose  of  the  proposed 
amendment  request  is  to  revise  the 
surveillance  requirements  given  in 
Technical  Specification  Table  4.3-1  in 
order  to  comply  with  the  following  staff 
requirements. 

(a)  Independent,  on-line  testing  of  the 
Undervoltage  and  Shunt  Trip 
Attachments  on  the  reactor  trip  breakers 
per  Item  4.5.1  of  Generic  Letter  83-28; 
and 

(b)  Periodic  testing  of  the 
Undervoltage  and  Shunt  Trip 
Attachments  on  the  bypass  breakers, 
with  test  intervals  as  defined  by  the 
staff 

The  addition  of  the  above  surveillance 
requirements  results  in  greater 
confidence  that  the  respective 
Undervoltage  and  Shunt  Trip 
Attachments  will  perform  as  designed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee,  by  letter  dated  January  29, 
1985,  stated  that  the  proposed  change 
does  not;  (1)  Involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  or  other 
adverse  condition  over  previous 
evaluations;  or  (2)  create  the  possibility 
of  a  new  or  different  kind  of  accident  or 
condition  over  previous  evaluations;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  Commission  has 
provided  guidance  concerning  the 
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application  of  the  Standards  in  10  CFR 
50.92  by  providing  certain  examples  (48 
FR  14870).  This  amendment  request  is 
similar  to  the  example  of  an  action 
involving  no  significant  hazards 
consideration  which  relates  to  a  change 
that  constitutes  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  Technical  Specifications. 
This  amendment  request  involves  the 
addition  of  two  surveillance 
requirements,  as  requested  by  the  staff, 
which  result  in  greater  confidence  that 
the  respective  Undervoltage  and  Shunt 
Trip  Attachments  will  perform  as 
designed.  Based  nn  the  foregoing,  the 
requested  amendment  does  not  present 
a  significant  hazard. 

Local  Public  Document  Room 
locations:  Fulton  City  Library.  709 
Market  Street,  Fulton.  Missouri  65251 
and  Olin  Library  of  Washington 
University.  Skinker  and  Lindell 
Boulevard,  St.  Louis,  Missouri  63130. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq..  Shaw.  Pittman,  Potts  & 
Trowbridj^e.  1800  M  Street  NW.. 
Washington,  DC.  20036. 

NRC  Branch  Chief:  B.J.  Youngblood. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  U'NP-2, 
Richland,  Washington 

Dates  of  amendment  request: 
Decem.ber  20.  1984  and  January  31,  1985. 

Description  of  amendment  request: 
Currently  the  WNP-2  Technical 
Specification  requires  at  least  one 
containment  air  lock  door  to  be  closed 
at  all  times  during  plant  operation  and 
locked  closed  within  24  hours  if  the 
other  door  becomes  inoperable.  The 
Specification  is  silent  with  respect  to  the 
interlock  mechanism  that  assures  that 
only  one  air  lock  door  can  be  open  at 
any  one  time. 

The  proposed  amendment  to 
Operating  License  NPF-21  would  revise 
the  W.\P-2  Technical  Specifications  to 
permit  repair  and/or  maintenance  of  the 
interlock  mechanism  for  the  primary 
containment  and/or  maintenance  of  the 
interlock  mechanism  for  the  primary 
containment  air  locks  during  plant 
operations.  The  amendment  is  intended 
to  assure  containment  integrity  in  the 
event  the  containment  air  lock  itself  is 
operable — but  the  airlock  door  interlock 
mechanism  is  inoperable — by 
substituting  administrative  controls  to 
ensure  that  at  least  one  door  is  closed  at 
all  times  while  the  mechanical  interlock 
mechanism  is  undergoing  repair  or 
maintenance.  The  purpose  of  the 
proposed  change  is  to  amplify  and 
clarify  the  Technical  Specification  in 
this  regard. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  considerauon  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
an  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Subsequent  to  his 
initial  (December  20.  1984)  request,  the 
licensee  has  determined  that  the 
requested  amendment  per  10  CFR  50.92 
does  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  administrative  controls  serve  the 
same  function  as  the  mechanical 
interlock;  namely,  to  ensure  containment 
integrity  is  maintained:  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  also 
because  the  administrative  controls 
serve  the  same  function  as  the 
mechanical  interlock  so  there  is  no  new 
or  different  kind  of  accident  scenario;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because  the 
requirement  for  leak  tightness  remains 
unchanged. 

Based  on  staff  review  of  the  proposed 
changes,  we  find  that  there  exists 
reasonable  assurance  that  containment 
integrity  will  not  be  violated  whenever 
the  interlock  mechanism  or  one  air  lock 
door  becomes  inoperable  provided 
proposed  administrative  controls  are 
instigated.  The  proposed  administrative 
controls  include: 

1.  Assignment  of  a  dedicated 
individual  to  assure  that  both  air  lock 
doors  cannot  be  opened  simultaneously 
whenever  the  air  lock  is  used  and  the 
interlock  mechanism  is  inoperable:  and 

2.  Locking  closed  one  of  the  air  lock 
doors  that  remains  operable  if  the 
interlock  mechanism  or  air  lock  door 
cannot  be  returned  to  service  within  24 
hours:  and 

3.  Verifying  that  an  uperable  air  lock 
door  is  locked  closed  prior  to  each 
closing  of  the  shield  door  and  at  least 
once  per  shift  while  the  shield  door  is 
open. 

NB:  Outside  the  containment,  the  air 
lock  is  completely  enclosed  in  a  shield 
cubicle  that  has  a  door  (shield  door) 
with  two  locks  on  it.  Opening  of  the 
shield  door  is  alarmed  in  both  the 


control  room  and  the  centra!  alarm 
station. 

The  licensee  has  determined  and  the 
N'RC  staff  agrees  that  these  changes 
have  little  safety  significance  and  that 
the  proposed  amendment  will  not  alter 
any  of  the  accident  analyses. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Richland  City  Library,  Swift 
and  Northgate  Streets.  Richland. 
Washington. 

Attorney  for  licensee:  Nicholas 
Reynolds  Esquire.  Bishop,  Cook, 
Liberman.  Purcell  and  Reynolds,  1200 
Seventeenth  Street,  NW..  Washington. 
DC.  20036, 

NRC  Branch  Chief  A.  Schwencer. 

Wisconsin  Electric  Power  Company, 
Docket  No.  50-266,  Point  Beach  Nuclear 
Plant,  Unit  No.  1,  Town  of  Two  Creeks, 
Manitowoc  County,  Wisconsin 

Date  of  amendment  request:  January 
11,1985.' 

Description  of  amendment  request: 
The  amendment  would  modify  the 
license  to  delete  conditions  imposed  by 
the  Commission's  Confirmaton,  Order 
for  Modification  of  License  dated 
November  30,  1979  and  Order  Mod  fying 
Confirmatory  Order  dated  January  3. 
1980.  The  conditions  of  those  Orders 
which  are  currently  in  effect  are: 

1.  Primary  coolant  activity  for  Point 
Beach  Nuclear  Plant  Unit  1  will  be 
limited  in  accordance  with  the 
provisions  of  Sections  3  4.8  and  4  4.8  of 
the  Standard  Technical  Specifications 
for  Westmghouse  Pressurized  Water 
Reactors,  Revision  2.  July  1979.  rather 
than  Technical  Specification  15.3.1  C. 

2.  Close  surveillance  of  primary-to- 
secondary  leakage  will  be  continued 
and  the  reactor  will  be  shut  down  for 
tube  plugging  on  detection  and 
confirmation  of  any  of  the  following 
conditions: 

(a)  Sudden  primary-to-secondary 
leakage  of  150  gpd  (0.1  gpmj  in  either 
steam  generator. 

(b)  Any  primary-to-secondary  leakage 
in  excess  of  250  gpd  {0,17  gpm)  in  either 
steam  generator. 

(c)  An  upward  trend  m  primary-to- 
secondary  leakage  in  excess  of  15  gpd 
(0.01  gpm)  per  day  when  measured 
primary-to-secondar\  leakage  is  above 
150  gpd. 

3.  The  reactor  will  be  shut  down,  any 
leaking  steam  generator  tubes  plugged, 
and  an  eddy  current  examination 
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performpd  if  any  of  the  following 
conditions  are  present: 

(a)  confirmation  of  primary-to- 
secondary  leakage  in  either  steam 
generator  in  excess  of  500  gpd  (0.35 
gpm). 

(b)  Any  two  identified  leakinj?  tubes  in 
any  20  calendar  day  period. 

This  eddy  current  program  will  be 
submitted  to  the  NRC  for  staff  review. 

4.  The  NRC  staff  will  be  provided  with 
a  summary  of  the  results  of  the  eddy 
current  examination  performed  under 
item  3  above,  including  a  description  of 
the  quality  assurance  program  covering 
tube  examination  and  plugging.  This 
summary  will  include  a  photograph  of 
the  tubesheet  of  each  steam  generator 
which  will  verify  the  location  of  tubes 
which  have  been  plugged. 

5.  The  licensee  will  not  resume 
operation  after  the  eddy  current 
examinations  required  to  be  performed 
in  accordance  with  condition  3  above 
until  the  Director.  Office  of  Nuclear 
Reactor  Regulation  determines  in 
writing  that  the  results  of  such  tests  are 
acceptable. 

6.  Unit  1  will  not  be  operated  with 
more  than  18'o  of  tubes  plugged  in  either 
steam  generator. 

7.  Unit  1  will  be  operated  at  a  reactor 
coolant  pressure  of  2000  psia  with  the 
associated  parameters  (i.e.. 
overtemperature  delta  T  and  low 
pressurizer  pressure  trip  point)  with 
limits  indicated  in  the  Safety  Evaluation 
Report  appended  to  the  Orders. 

The  above  conditions  (with  the 
exception  of  items  1  and  7  which  are 
currently  included  m  the  Technical 
Specifications)  would  be  deleted  by  the 
proposed  amendments  and  the 
requirements  of  Technical  Specification 
15.3.1.D  would  be  in  effect. 

Basis  fur  proposed  no  sii;nificant 
hazards  ror.sidfratlon  determination: 
The  operating  restrictions  imposed  by 
the  Commission's  Orders  were 
necessary  because  of  the  severely 
degraded  nature  of  Point  Beach  Unit  1 
steam  generators.  Those  steam 
generators  were  replaced  in  late  1983- 
early  1984  with  new  lower  internals 
including  tube  bundles  and  refurbished 
upper  internals.  The  staffs  Safety 
Evaluation  of  July  15.  1983  concluded 
that  replacement  of  the  steam 
generators  for  Point  Beach  Unit  1  could 
be  conducted  safety  and  that  continued 
operation  with  the  replaced  steam 
generators  would  not  pose  a  threat  to 
the  public  health  and  safety.  The  staffs 
environmental  review  was  completed  on 
September  30.  1983  and  in  it  the  staff 
concluded  that  replacement  of  the  Unit  1 
steam  generators  and  subsequent 
operation  would  have  neither  significant 


radiological  nor  non-radiological 
environmental  impact.  The  new  steam 
generators  have  been  operating 
satisfactorily  for  approximately  one 
year.  The  staff  has  eoncluded  that  the 
restrictions  imposed  by  the 
Commission's  Orders  are  no  longer 
necessary  with  the  exception  of  those 
items  incorporated  into  the  Technical 
Specifications  which  will  not  be 
changed  by  the  proposed  amendment. 
Because  the  replaced  steam  generators 
are  not  significantly  different  than  those 
previously  in  place  at  Point  Beach 
Nuclear  Plant  except  where  the  changes 
were  reviewed  and  approved  in  the 
staffs  Safety  Evaluation  the  staff  finds 
that  the  proposed  amendments  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Therefore,  the  staff 
proposes  to  determine  that  the 
amendment  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Public  Library. 
1516  Sixteenth  Street.  Two  Rivers. 
Wisconsin. 

Attorney  for  licensee:  Gerald 
Charnoff.  Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  1800  M  Street  NW.. 
Washington,  D.C.  20036. 

XRC  Branch  Chief:  James  R.  Miller. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant.  Unit  Nos.  1  and  2, 
To'.vn  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Dote  of  amendmdrit  request:  January 
30,  1985.  I 

Description  of  aniendment  request: 
The  proposed  amendments  would  revise 
the  Technical  Specifications  covering 
the  low  frequency  trip  setpoints  for  the 
reactor  coolant  punip  motor  breakers. 
Specifically,  the  lov»  frequency  trip 
setpoint  would  be  changed  from  57.5Hz 
to  55.0Hz. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazard  exists  by  providing 
certain  examples  (48  PR  14870).  One  of 
the  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vi),  "a  change  which  either 
may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously  analyzed  accident,  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 


clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan  ". 

The  licensee  has  provided  the  results 
of  a  reanalysis  of  the  loss  of  flow 
transient,  performed  by  Westinghouse, 
in  support  of  its  proposed  amendment 
application.  The  analysis  methodology 
and  assumption  for  this  transient  are 
consistent  with  those  used  in  the  FSAR 
supporting  previously  approved 
licensing  of  Optimized  Fuel  Assembles. 

While  the  UNDR  margin  will  be 
reduced  at  the  lower  trip  frequency,  the 
results  of  the  analysis  indicate  that  the 
departure  from  nucleate  boiling  ratio 
(DNBR)  remains  well  within  the 
accepted  limits.  Therefore,  the  staff 
believes  that  the  proposed  amendments 
match  the  Commission's  example  of 
actions  likely  to  involve  no  significant 
hazards  considerations  and  proposes  tu 
determine  that  the  amendments  involve 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Public  Library. 
1516  Sixteenth  Street,  Two  Rivers. 
Wisconsin. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq.,  Shaw,  Pittman,  Potts  ^ 
Trowbridge,  1800  M  Street  NW., 
Washington,  D.C.  20036. 

XRC  Branch  Chief:  ]ames  R.  Miller. 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-29,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  amendment  request:  May  26, 
1981  as  revised  January  23,  1984. 

Description  of  amendment  request: 
The  proposed  amendment  would  make  a 
number  of  changes  to  the  Technical 
Specifications  (TSs).  These  changes  are; 
(1)  Correction  of  typographical  errors 
and  clarifications  which  do  not  change 
the  intent  of  the  TSs  and  invoK  e  no 
reduction  in  safety;  (2)  the  addition  of  a 
further  restriction  in  the  TSs  by  removal 
of  reference  to  3  loop  operation  as  3  loop 
operations  are  not  permitted  at  Yankee 
until  further  analysis  is  performed  and 
approved  by  the  NRC:  (3)  addition  of 
limitations  or  restrictions  in  the  TSs  to 
be  consistent  with  TMI  Action  Plan 
requirements  of  NUREG-0737  and  NRC 
Generic  Letter  82-16;  (4)  addition  of 
limitations,  restrictions  or  controls  in  the 
TSs  to  be  consistent  with  NL'REG-0825. 
"Integrated  Plant  Safety  Assessment 
Systematic  Evaluation  Program  for  the 
Yankee  Nuclear  Power  Station;"  (5) 
revisions  to  radiological  effluent  TSs  to 
correct  typographical  errors  or  achieve 
more  consistency  throughout  the  TSs;  (6) 
revisions  and  additions  to  the  TSs  that 
involve  additional  restrictions  or 
surveillance  requirements  in 
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radiological  effluent  TSs  to  be  more 
consistent  with  NUREG-0472. 
"Radiological  Effluent  Technical 
Specifications  for  PWRs;"  (7)  revision  to 
the  basis  for  TS  3/4.7.6.  Sealed  Source 
Contamination,  to  include  a  basis  for 
exempting  sealed  sources  contained 
within  radiation  monitoring  or  boron 
measuring  devices  from  leak  testing 
requirements.  This  will  make  the  basis 
more  consistent  with  other  TSs  and  with 
Standard  Technical  Specifications.  This 
change  is  administrative  only  and  does 
not  remove  or  relax  any  existing  safety 
requirements  as  it  affects  the  Basis  of 
the  TSs  only;  (8)  revise  TSs  for 
Operational  Quality  Assurance  Program 
which  require  conformance  to  ANSI 
Nl8.7-ig72  and  Regulatory  Guide  1.33. 
of  November  1972  to  the  more  current 
NRC  requirements  stated  in  ANSI 
N18.7-1976  and  in  Regulatory  Guide 
1.33,  Revision  2.  In  addition,  this 
revision  will  be  more  consistent  with  the 
Yankee  Operational  Quality  Assurance 
Program:  and  (9)  revise  TSs  to  reduce 
the  time  between  Audits  of  the  Facility 
Security  Plan  and  Facility  Emergency 
Plan  from  24  months  to  12  months.  This 
reduction  in  time  between  audits  is  an 
additional  restriction  in  the  TSs.  It  is 
also  more  in  conformance  with  Generic 
Letters  82-17  and  82-23  and  the 
regulations  of  10  CFR  50.54(t)  and  10 
CFR  73.40(d).  These  audits  are 
conducted  by  the  .Nuclear  Safety  Audit 
and  Review  Committee. 

The  remaining  issues  addressed  in  the 
application  dated  May  26.  1981  as 
revised  January  23,  1984  and  February 
26. 1985  will  be  addressed  in  future 
correspondence. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  a  no  significant  hazards  consideraion 
by  providing  certain  examples  (48  FR 
14870).  The  examples  include:  (i)  A 
purely  administrative  change  to  the  TSs 
to  achieve  consistency  throughout  the 
TSs,  correct  errors  of  clarify  TSs:  (ii)  a 
change  that  constitutes  an  additional 
limitation,  restriction  or  control  not 
presently  include  in  the  TSs  and  (vu)  a 
change  to  make  the  license  conform  to 
changes  in  the  regulations. 

Items  (1)  and  (5)  which  correct 
typgraphical  errors  or  achieve  more 
consistency  with  other  TSs  are 
encompassed  by  the  Commissions 
example  (i)  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration.  Items  (2),  (3).  (4).  (6)  and 
(9)  which  are  additional  limitations, 
restrictions  or  controls  in  the  TSs  are 
encompassed  by  the  Commission's 
example  (ii)  of  actions  not  likely  to 


involve  a  significiant  hazards 
consideration.  Item  (7)  merely  revises 
the  basis  for  a  Technical  Specification. 
Item  (8)  IS  a  change  which  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  a 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  the 
margin  of  safety  because  the  change 
does  not  significantly  relax  any  existing 
requirements  but  updates  the  TS 
requirements  to  be  consistent  with  the 
NRC  approved  Yankee  Operational 
Quality  Assurance  Program.  Therefore, 
Item  (8)  meets  the  standards  provided  in 
10  CFR  50.92(c). 

Therefore,  Since  Items  (1)  through  (9) 
of  the  application  for  amendment 
involve  proposed  changes  that  are 
similar  to  examples  or  meet  the 
standards  for  which  no  significant 
hazards  consideration  exists,  the  staff 
has  made  a  proposed  determination  that 
the  proposed  amendment  mvolves  no 
significant  hazards  consideration. 

Loco/  Public  Document  Room 
location:  Greenfield  Community  College. 
1  College  Drive.  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan. 
Esquire.  Ropes  and  Gray.  225  Franklin 
Street.  Boston.  Massachusetts  02107. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

PREVIOUSLY  PUBLISHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
LICENSES  AND  PROPOSED  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  DETERMIN.\TION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this 
regular  monthly  notice.  They  are 
repeated  here  because  the  monthly 
notice  lists  all  amendments  proposed  to 
be  issued  involving  no  significant 
hazards  consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Boston  Edison  Company.  Docket  No.  55- 
293.  Pilgrim  Nuclear  Power  Station, 
Plymouth,  Massachusetts 

Dates  of  application  for  amendment: 
February  1  and  15,  1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  permit  changes  in  the 
normal  full  power  background  trip  level 


setting  for  the  mam  steam  line  high 
radiation  scram  and  isolation  setpomts 
to  accommodate  a  short-term  test  of 
operation  with  hydrogen  injection  into 
the  reactor  coolant. 

Date  o^  publication  of  individual 
notice  in  Federal  Register  50  FR  7860 
February-  26.  1985. 

Expiration  date  of  individual  notice: 
March  27. 1985. 

Local  Public  Document  Room 
Location:  Plymouth  Public  Librarj'. 
North  Street,  Plymouth,  Massachusetts 
02360 

Union  Electric  Companv,  Docket  No.  50- 
4S3.  Callaway  Plant.  Callaway  County, 
Missouri 

Date  of  amendment  request:  February 
12,  1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
for  an  extension  of  the  time  period  for 
com.pletion  of  the  containment  vessel 
tendon  surveillances  required  by 
Technical  Specification  Surveillance 
4.6.1.6.1. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  February  27, 
1985  (50  FR  8024). 

Expiration  date  of  individual  notice: 
March  28.  1985 

Local  Public  Document  Room 
locations:  Fulton  City  Library.  709 
.Market  Street.  Fulton.  Missouri  65251 
and  the  Olm  Library  of  Washington 
University,  Skinker  and  Lmdell 
Boulevards.  St.  Louis.  Missouri  63130. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305.  Kewaunee  .Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  request:  February 
7.  1985. 

Brief  description  of  amendment:  The 
amendment  would  provide  relief  from  a 
restriction  in  the  plant  technical 
specifications  on  hydrotesting  of  the 
secondary  side  with  the  primary  side 
above  350°F. 

Date  of  publication  of  individual 
notice  in  Federal  Register  March  4, 1985 
(50  FR  8688). 

Expiration  date  of  individual  notice: 
April  3,  1985. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  .Nicolet 
Drive  Green  Bay.  Wisconsin  54301. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  30-day  period  since 
publication  of  the  last  monthly  notice, 
the  Commission  has  issued  the  following 
amendments.  The  Commission  has 
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determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
flazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  Ihe 
Commission's  Public  Document  Room. 
1717  H  Street,  NW.,  'Washington.  D.C., 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Alabama  Power  Company,  Docket  Nos. 
50-348  and  50-364,  Joseph  M.  Farley 
Nuclear  Plant,  Unit  Nos.  1  and  2, 
Houston  County,  Alabama 

Date  of  application  for  amendments: 
February  3, 1984  supplemented 
September  14.  and  November  26, 1984. 

Brief  description  of  amendments: 
Technical  Specifications  are  modified  to 
incorporate  revisions  in  reporting 
requirements  in  response  to  Generic 
Letter  83-43  to  comply  with  10  CFR  50.72 
and  50.73  which  became  effective 
January  1, 1984. 

Date  of  issuance:  February  19,  1985. 

Efffctne  date:  February  19, 1985. 


Amendment  iWos.:  57  and  49. 

Facilities  Operating  License  Nos. 
NPF-2  and  NPF-S.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  25,  1984  (49  F'ft  17851). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  19, 1985, 

Significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street. 
Dothan.  Alabama  36303. 

Arkansas  Power  and  Light  Company, 
Docket  No.  50-313,  Arkansas  Nuclear 
One,  Unit  No.  1,  Pope  County.  Arkansas 

Date  of  application  for  amendment: 
August  15,  1984. 

Brief  description  of  amendment:  The 
amendment  provides  additional 
Technical  Specifications  for  ANO-1 
which  require  operating  restrictions  and 
testing  of  the  Low  Temperature 
Overpressure  Protection  System. 

Date  of  issuance:  March  4, 1985. 

Effective  date:  March  4. 1985. 

Amendment  No.:  95. 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  28. 1984  (49  FR 
38393).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  4.  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  lomWnsou  Library,  Arkansas 
Tech  University.  Russellville.  Arkansas 
72801. 

Arkansas  Power  and  Light  Company, 
Docket  Nos.  50-313  and  50-368, 
Arkansas  Nuclear  One.  Units  1  and  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendments: 
October  16.  1984. 

Brief  description  of  amendment:  The 
amendments  revised  the  Technical 
Specifications  to  require  that  keys  to 
key  operated  handswitches  for  the  ANO 
1  and  2  containment  purge  valves  be 
removed  when  purge  valves  are 
required  to  be  closed. 

Date  of  issuance:  March  18, 1985. 

Effective  date:  March  18. 1985. 

Amendment  Nos.:  96  and  64. 

Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  21.  1984  (49  FR 
45941  at  45943).  The  Commission's 
related  evaluation  of  the  amendments  is 


contained  in  a  Safety  Evaluation  dated 
March  18, 1985. 

No  significant  hazards  consideration 
comments  received.  No. 

Local  Public  Document  Room 
location:  Tomlinson  Librar>l  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Baltimore  Gas  &  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
April  9  and  June  29,  1984. 

Brief  description  of  amendments:  The 
amendments  changed  the  Technical 
Specifications  to  provide  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements  for  certain 
NUREG-0737  items. 

Date  of  issuance:  February  22,  1985. 

Effective  date:  February  22, 1985. 

Amendment  Nos.:  99  and  81. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69.  Amendments  changed 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  31,  1984  (49  FR  50794 
at  50796).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  22,  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Baltimore  Gas  &  Electric  Company, 
Docket  Nos,  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
October  11. 1984. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  (TS)  to:  (1)  Provide  an 
environmental  monitoring  program 
which  meets  the  requirements  of 
Appendix  I  to  10  CFR  Part  50,  and  (2) 
delete  the  existing  environmental 
monitoring  TS  in  the  Appendix  B  TS 
which  are  no  longer  needed. 

Date  of  issuance:  February  22,  1985. 

Effective  date:  February  22, 1985. 

Amendment  Nos.:  100  and  82. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  31,  1984  (49  FR  50794 
at  50799).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
February  22,  1985. 

No  significant  hazards  consideration 
comments  received:  No. 
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Local  Public  Document  Room 
Location:  Calvert  County  Library.  Prince 
Frederick,  Maryland. 

Baltimore  Gas  &  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
June  29,  1984. 

Brief  description  of  amendments:  The 
amendments  changed  Technical 
Specification  4. 7. 11. 3c. 2,  "Halon 
Systems"  to  revise  the  Surveillance 
requirements  for  the  Switchgear  Room 
Halon  and  Cable  Spreading  Room  total 
flood  halon  Fire  suppression  systems. 

Date  of  issuance:  March  7.  1935. 

Effective  date:  March  7.  1985. 

Amendment  Nos.:  101  and  83. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register:  December  31,  1984  (49  FR  50794 
at  50797).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  7.  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Calvert  County  Library.  Prince 
Frederick,  Maryland. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-324,  Brunswick  Steam 
Electric  Plant,  Unit  2,  Brunswick  County, 
North  Carolina 

Date  of  application  for  amendment: 
September  26. 1984. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  by  revising  Tables  3.3.5.2- 
1  and  4.3.5.2-1  and  TS  3/4.6.6.4  to  reflect 
requirements  for  the  drywell/ 
suppression  chamber  hydrogen  and 
oxygen  analyzers.  These  requirements 
were  identified  in  NUREG-0737  as  TMI 
Action  Plan  Item  ll.F.1.6. 

Date  of  issuance:  February  20, 1985. 

Effective  date:  February  20. 1985. 

Amendment  No.:  108. 

Facility  Operating  License  No.  DPR- 
62.  Amendment  revised  the  Technical 
Specificalons. 

Date  of  initial  notice  in  Federal 
Register:  November  2, 1984  (49  FR 
45943).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  20,  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Southport,  Brunswick  County 
Library,  109  W.  Moore  Street.  Southport, 
North  Carolina  28461. 


Carolina  Power  and  Light  Company, 
Docket  No.  50-261,  H.B.  Robinson  Stem 
Electric  Plant,  Unit  No.  2,  Darlington, 
South  Carolina 

Date  of  application  for  amendment: 
March  21, 1984.  as  supplemented  by 
November  8,  1984. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specification  to  provide  conformance 
with  10  CFR  50.72  and  50.73  The 
licensee's  second  submittal  dated 
November  8.  1984  was  largely  due  to 
Amendments  83.  84.  and  85  issued 
subsequent  to  their  .March  21.  1984 
submittal.  The  subsequent  amendments 
affected  pages  of  the  reporting 
requirements  as  described  m  the 
licensee's  November  8.  1984  forwarding 
letter.  Minor  changes  of  a  clarification 
nature  were  also  made  as  a  result  of  the 
NRC  review  process.  Therefore,  no 
substantive  changes  were  made  by  the 
licensee's  November  8.  1984  resubmittal. 

Date  of  issuance:  March  15,  1985. 

Effective  date:  March  15, 1985. 

Amendment  No.:  89. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  25,  1984  (49  FR  17857). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  15,  1985. 

Significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
Location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues.  Hartsville, 
South  Carolina  29535. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237/249,  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2  and 
3,  Grundy  County.  Illinois 

Date  of  application  for  amendments: 
March  15, 1984  as  supplemented  by  a 
letter  dated  September  21, 1984. 

Brief  description  of  amendments:  The 
am.endments  delete  the  Technical 
Specifications  (TS)  snubber  tables, 
3. 6.1. a  and  3.6.1.b  and  all  reference  to 
them  to  reflect  the  guidance  in  Generic 
Letter  84-13.  Additionally.  TS  Sections 
3.6.1.2  and  3.6.1.4  were  revised  to  remove 
any  reference  to  the  Torus  Ring  Header 
Snubber  work  which  has  been 
completed  at  both  units.  Section  4.6.2 
and  the  Bases  for  Section  3.6.1  are 
revised  to  remove  limits  on  the  type  of 
functional  testing  performed  on  the 
snubbers.  Finally,  Section  4.6.1.2  and 
4.6.1.4  and  the  Bases  for  3.6.1  are  being 
revised  to  allow  for  velocity  range  tests 
as  required  by  certain  types  of  snubbers 
which  were  not  used  at  the  site  until 
recently. 


Dale  of  issuance:  February  27.  1985. 

Effective  date:  February  27.  1985. 

Amendment  Nos.:  85  and  78. 

Provisional  Operating  License  No. 
DPR-19  and  Facility  Operating  License 
No.  DPR-23.  The  amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register:  December  31,  1984  (50  FR 
50800),  The  Commission's  related 
evaluation  of  the  amendmenis  is 
contained  in  a  letter  dated  February  27, 
1985. 

No  significant  hazards  consideration 
comments  received:  .No. 

Local  Public  Document  Room 
location:  Morris  Public  Library.  604 
Liberty  Street.  .Morns.  lllinois"60450 

Commonwealth  Edison  Compan\ , 
Docket  No.  50-265,  Quad  Cities  Nuclear 
Power  Station,  Unit  2,  Rock  Island 
County,  Illinois 

Date  of  application  for  amendment: 
December  4, 1984. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  allow  a  temporary 
increase  in  the  Linear  Heat  Generation 
Rate  (LFiCR)  from  13,4  to  150  kw,  ft  for 
certain  Barrier  Fuel  Test  .Assemblies 
present  in  the  Unit  2  core.  This  new  limit 
applies  only  during  the  remainder  of  the 
current  Operating  Cycle  7. 

Date  of  issuance:  Februan.'  25.  1985, 

Effective  date:  February  25, 1985. 

Amendment  No.:  85. 

Facility  Operating  License  No.  DPR- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  23. 1985.  50  FR  3049. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  25. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Moline  Public  Library,  504-17th 
Street,  Moline,  Illinois  61265. 

Commonwealth  Edison  Company. 
Docket  .Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Unit  Nos.  1  and 
2.  Benton  County,  Illinois 

Date  of  application  for  amendments: 
October  17, 1984  and  supplemented 
January  3,  and  January  16, 1985. 

Brief  description  of  amendments: 
These  amendments  add  a  specification 
for  hydrogen  monitors  to  match  the 
Standardized  Technical  Specifications 
and  elim.inate  specifications  for  the 
hydrogen  purge  fan  system  which  now 
serves  only  as  a  backup  to  the  new 
operable  hydrogen  recombiner  system. 
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The  licensee's  submittals  of  January  3 
and  16, 1983  were  made  as  a  result  of 
NRC  staff  request  to  clarify  the  language 
of  the  original  submittal  dated  October 
17, 1984.  and  do  not  contain  substantive 
changes. 

Date  of  issuance:  March  14. 1985. 

Effective  date:  March  14,  1985. 

Amendmrnt  l\'os.:  87  and  77. 

Facility  Operating  License  t\'os.  DRP- 
39  and  DPR— i8.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register:  December  31.  1984  (49  FR 
50801). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evriluation  dated  March  14,  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Zion  Benton  Library  District, 
2600  Emmaus  Avenue.  Zion,  Illinois 
60099, 

Consolidated  Edisun  Company  of  New 
York,  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  anpl. cation  for  amendment: 
February  28.  1984. 

Brief  description  of  amendment:  The 
aniendment  revises  the  Technical 
Specificatii^ns  to  incorporate  the 
requirements  of  .\UREG-0737  Item 
Il.B.l.  "Reactor  Coolant  System  Vents." 
The  Technical  Specifications  have  been 
revised  to  ensure  that  the  Indian  Point 
L'nit  .\o.  2  Rc-ac  tor  Coolant  Vent  System 
IS  available  to  effectively  vent 
noncondens'.ble  gases  from  teh  reactor 
coolant  system  without  significantly 
increasing  the  probability  of  a  Loss  of 
Coolant  Acndent  or  challenge  to 
containment  integrity. 

Date  of  issuance:  February  28.  1985. 

Effective  date:  Immediately  with 
implementation  within  30  days. 

Antt'ndnwnt  Xo.:  93. 

Facilities  Operating  License  No. 
DPR~26:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  25.  1984  (49  FR  17858) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  28.  1985. 

Significant  hazards  consideration 
comments  received;  None. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York.  10610. 


Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
July  31.  1984. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  expand  Tables  3.3-10 
and  4.3-7  concerning  accident 
monitoring  instrumentation  and 
surveillance  requirements  to  include  the 
recently  installed  Reactor  Vessel  Level 
Instrumentation  System  and  to  include 
both  channels  of  the  Subcooling  Margin 
Monitoring  System. 

Date  of  issuance:  February  28, 1985. 

Effective  date:  February  28, 1985. 

Amendment  Nos.:  40  and  21. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  24, 1984  (49  FR  42817). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  Februa-f-y  2! ,  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Duquesne  Light  Company,  Docket  No. 
50-334.  Beaver  Valley  Power  Station. 
Unit  No.  1,  Shippingporl.  Pennsylvania 

Date  of  application  for  amendment: 
October  10, 1984. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  for  Beaver  Valley  Unit 
No.  1  to  eliminate  the  Tables  listing  all 
mechanical  and  hydraulic  snubbers,  to 
add  a  new  surveillance  requirement  on 
the  recirculation  spary  subsystem,  and 
to  clarify  a  number  of  existing 
specifications. 

Date  of  issuance:  February  22, 1985. 

Effective  date:  February  22. 1985. 

Amendment  No.:  91. 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  31. 1984  (49  FR 
50804).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  22.  1985. 

No  significant  hazards  consideration 
comments  received.  None. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa. 
Pennsylvania  15001. 


Florida  Power  and  Light  Company,  et  al.. 
Docket  No.  50-389,  St.  Lucie  Plant,  Unit 
No.  2,  St.  Lucie  County.  Florida 

Date  of  application  of  amendment: 
September  28  and  October  19. 1984. 

Brief  description  of  amendment:  The 
amendment  changed  the  nomenclature 
of  three  valves  in  Tables  3.6-1  and  3.6-2. 

Date  of  Issuance:  March  15. 1985. 

Effective  Date:  March  15, 1985. 

Amendment  No.:  10. 

Facility  Operating  License  No.  NPF- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  29,  1984  (49  FDR 
43517).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  date 
March  15,  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue,  Ft. 
Pierce.  Florida. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia,  Docket  No.  50-321.  Edwin  I. 
Hatch  Nuclear  Plant.  Unit  No.  1,  Appling 
County,  Georgia 

Date  of  application  for  amendment: 
February  6, 1984,  as  supplemented  April 
16.  1984. 

Brief  description  of  amendment:  The 
amendment  revises  the  TSs  for  Hatch 
Unit  1  to  increase  the  reactor  pressure 
operability  requirement  for  the  High 
Pressure  Coolant  Injection  and  Reactor 
Core  Isolation  Cooling  systems  from  113 
psig  to  150  psig. 

Date  of  issuance:  March  12. 1985. 

Effective  dote:  March  12.  1985. 

Amendment  No.:  107. 

Facility  Operating  License  No.  DPR- 
37.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  20,  1984  (49  FR  25361).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  12, 1985. 

No  significant  hazards  consideration 
comments  received:  .No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia. 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station.  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment: 
February  13, 1984. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 


Federal  Register  /  Vol.  50.  No.  59  /  Wednesday,  March  27,  1985  /  Notices 


12173 


Specifications  to  add  operability  and 
surveillance  requirements  for  the 
backup  incore  thermocouple  display 
channels  in  response  to  the 
requirements  of  NUREG-0737,  Item 
n.F.2(8). 

Dute  of  issuance:  March  5, 1985. 

Effective  date:  30  days  after  issuance. 

Amendment  No.:  105. 

Facility  Operating  License  A'o.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  25,  1984  (49  FR  17863). 
The  Commissions  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  5.  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building.  Commonvy/ealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  .\rnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
September  26, 1984,  as  supplemented 
October  26, 1964. 

Brief  description  of  amendment:  The 
amendment  revises  the  license  to 
remove  the  commitment  of  the  use,  by 
the  Security  Force,  of  nP.es  from  the 
Duane  Arnold  Energy  Center  Security 
Plan  and  the  Guard  Training  and 
Qualification  Plan.  We  are  also  updating 
the  license  to  incorporate  any  §  50.54(p) 
changes  that  have  occurred. 

Date  of  issuance:  February  26,  1985. 

Effective  dote:  February  26, 1985. 

Amendment  No.:  112. 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register:  November  21,  1984  [49  KR 
45955).  By  letter  dated  October  26,  1984, 
the  licensee  submitted  a  page  correction 
to  the  September  26,  1984  application. 
This  submittal  falls  within  the  scope  of 
the  original  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  26, 
1985." 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
426  Third  Avenue,  SE.,  Cedar  Rapids, 
Iowa  52401. 


Iowa  Ele.';trit  Light  and  Power  Companv. 
Docket  .No.  50-331.  Duane  .Arnold 
Energy  Center.  Linn  Count\,  hv.-. a 

Date  of  application  for  amendment: 
August  20. 1984,  as  revised  September 
14,  1984. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specification  to:  (1)  Change  the  snubber 
testing  following  a  failure  from  10%  to 
5%,  (2)  delete  the  requirement  to 
increase  the  drag  force  by  50%  during 
snubber  functional  tests,  (3)  delete 
snubbers  list  from  Technical 
Specifications,  and  (4)  correct  some 
typographical  errors. 

Date  of  issuance:  March  12, 1985. 

Effective  date:  March  12. 1985. 

Amendment  No.:  113. 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  i:'i  Federal 
Register:  November  21, 1984  (49  FR 
45954).  The  September  14, 1984  submittal 
contained  clarifying  information  and  did 
not  change  the  substance  of  the  initial 
application,  therefore,  no  additional 
notice  was  issued. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  12, 1985. 

.No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
426  Third  Avenue.  SE..  Cedar  Rapids. 
Iowa  52401. 

Iowa  Electric  Li^iht  and  Power  Company, 
Docket  No.  50-331.  Duane  .\rnold 
Energy  Center,  Linn  Count\  .  Iowa 

Date  of  appiicaiion  for  amendment: 
February  27, 1984,  as  revised  August  16, 
•1984. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  to  incorporate  changes 
related  to:  (1)  Clarification  in  12  areas, 

(2)  updating  references  in  12  areas,  and 

(3)  correction  of  typographic  errors  in 
five  areas  of  the  Technical 
Specifications. 

Date  of  issuance:  March  14. 1985. 

Effective  date:  March  14,  1985. 

Amendment  No.:  114. 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  24, 1984  (49  FR  42824). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  14, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 


426  Third  A\  enue,  SE  .  Cedar  Rapids, 
Iowa  52401. 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station.  L'nit  No  1,  Osv.  ego 
County,  New  ^'ork 

Date  of  application  for  amendment: 
July  19, 1984. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  to  make  changes  to  the 
Administrative  Controls  section  to 
reflect  a  re\ised  arrangement  of  certain 
upper  management  positions  in  the 
corporate  organization. 

Date  of  issuance:  February  19.  1985. 

Effective  date:  February  19, 1985. 

Amendment  No.:  68. 

Facility  Operating  License  No.  DPR- 
63.  Amendment  revised  the  Technical 
Specifications. 

Da!e  of  initial  notice  in  Federal 
Register  September  28, 1984  (49  FR 
38403).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  19, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  State  Lfniversity  College  at 
Oswego,  Penfield  Librar\' — Documents, 
Oswego.  .New  York  13126 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-220,  Nine  NfUe  Point 
Nuclear  Station,  Unit  No.  1  O'^vsego 
County,  New  '^  ork 

Date  of  application  for  amendment: 
August  7, 1984. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  concerning  changes  to 
Section  6.5.2.8  of  the  Administrative 
Controls  Section. 

Date  of  issuance:  February  25, 1985. 

Effective  date:  February  25, 1985. 

Amendment  No.:  69. 

Facility  Operating  License  No.  DPR- 
63.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  28,  1984  (49  FR 
38403).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  25, 1985. 

.No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  State  University  College  at 
Oswego,  Penfield  Library — Documents, 
Oswego.  New  York  13126. 
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Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
|uly  11. 1984  as  clarifipci  October  24. 
1984. 

Brief  description  of  amendment:  The 
drr.endment  revises  the  Technical 
Specification  to  modify  the  definition, 
iimitins  conditions  for  operation, 
surveillance  requirements  and  bases  for 
the  reactor  coolant  leakage  limits. 

Date  of  issuance:  February  27.  1985. 

Effective  date:  February  27.  1985. 

Amendment  No.:  70. 

Facility  Operating  License  iXo.  DPR- 
6.1  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  28, 1984  (49  FR 
.18402).  By  letter  dated  October  24, 1984, 
the  licensee  submitted  clarifying 
information.  The  information  did  not 
alter  the  content  of  the  initial  notice. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Fvaluation  dated  February  27, 1985. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  State  University  College  at 
Oswego,  Penfield  Library — Documents, 
Oswego,  New  York  13126. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  .Atomic  Power  Station,  Units 
Nos.  2  and  3.  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
May  4.  1983.  as  supplemented  .November 
10.  1983. 

Brief  description  of  am.endments: 
These  a.mendments  provide  limiting 
conditions  for  operation  and 
surveillance  requirements  for  the  sump 
collection  and  the  flow  monitoring 
system,  reduce  the  Iodine-131 
concentration  operating  limits  from  2.0 
rr.irrocuries  per  gram  to  0.2  microcuries 
per  gram  of  dose  equivalent  1-131  and 
add  surveillance  testing  for  Kr-88  in  the 
offgas  sample. 

Date  of  issuance:  February  27. 1985. 

Effective  date:  February  27.  19^5. 

.Amendment  Xos.:  105  and  109 

Facility  Operating  License  .\'os.  DPB- 
■f-l  and  DPR-56.  Amendments  revised 
the  Technical  Specifications. 

Date  of  imtiol  notice  in  Federal 
Register  March  22.  1984  (49  FR  10741] 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  27,  1985. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Government  Publication 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg. 
Pennsylvania. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
September  19,  1984. 

Brief  description  of  amendments: 
These  amendments  add  surveillance 
requirements  for  the  ADS  Bypass  Timer 
and  change  the  title  of  'Auto  Blowdown 
Timer"  to  "ADS  Actuation  Timer". 

Date  of  issuance:  March  5, 1985. 

Effective  date:  March  5,  1985. 

Amendment  Nos.:  106  and  110 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  31. 1984  (49  FR 
50818).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  5. 1985 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publication 
Section,  State  Library  of  Pennsylvania, 
Education  Building.  Commonwealth  and 
Walnut  Streets,  Harrisburg. 
Pennsylvania. 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344.  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment: 
January  23,  1984. 

Brief  description  of  amendment:  The 
amendment  allows  plant  operation  with 
the  boron  injection  tank  bypassed  or 
eliminated  or  the  boror  concentration 
therein  reduced  to  as  low  as  zero  ppm. 

Date  of  issuance:  March  4,  1985. 

Effective  date:  March  4,  1985. 

.■Amendment  No.:  103. 

Facility  Operating  License  No.  NPF-1. 
Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  May  23. 1984  (49  FR  21824  at 
21834).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  Safety  Evaluation  dated 
March  4.  1985. 

No  significant  hazards  consideration 
comments  received:  No  comments 
received. 


Location  of  Local  Public  Document 
Room:  Multnomah  County  Library.  801 
S.W.  10th  Avenue,  Portland,  Oregon. 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment: 
September  20, 1984. 

Brief  description  of  amendment:  The 
amendment  clarified  the  surveillance 
test  for  the  pressurizer  power-operated 
relief  valve  when  used  for  low 
temperature  overpressure  protection 
and  revised  the  basis  for  thermal- 
hydraulic  limts  to  account  for  the 
recently  modified  reactor  internals. 

Date  of  issuance:  March  15, 1985. 

Effective  date:  March  15,  1985. 

Amendment  No.:  104. 

Facility  Operating  License  No.  NPF-1. 
Amendment  revised  the  Technical 
Specifications  and  a  basis  statement. 

Date  of  initial  notice  in  Federal 
Register  November  21. 1984  (49  FR 
45941  at  45962).  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  15. 1985. 

No  Significant  hazards  consideration 
comments  received:  No  comments 
received. 

Location  of  Local  Public  Document 
Room:  Multnomah  County  Library,  801 
S.W.  10th  Avenue.  Portland.  Oregon. 

Public  Service  Electric  and  Gas 
Company,  Docket  No.  50-311,  Salem 
Nuclear  Generating  Station,  Unit  2, 
Salem  County,  New  Jersey 

Date  of  application  for  amendment: 
October  15,  1984. 

Brief  description  of  amendment:  The 
amendment  revises  the  final  acceptance 
criteria  envelope  for  "K(z)  Normalized 
Fq(z)  as  a  function  of  Core  Height." 
Figure  3.2-2  in  the  Technical 
Specifications. 

Date  of  issuance:  February  22,  1985. 

Effective  date:  February  22.  1985. 

Amendment  No.:  30. 

Facility  Operating  License  No.  DPR- 
75:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  December  31. 1984  (49  FR 
50821).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
February  22, 1985. 

No  significant  hazards  consideration 
comments  have  been  received. 

Local  Public  Document  Room 
location:  Salem  Free  Library,  112  West 
Broadway.  Salem,  New  Jersey  08079. 


Federal  Register  /  Vol.  50,  No.  59  /  Wednesday,  March  27.  1985  /  Notices 


12175 


Public  Service  Electric  and  Gas 
Company,  Docket  Nos.  5&-272  and  50- 
311.  Salem  Nuclear  Generating  Station. 
Unit  Nos.  1  and  2,  Salem  County,  New 
Jersey 

Date  of  application  for  amendments: 
December  27.  1983  and  supplemented 
February  25.  1985. 

Brief  description  of  amendments:  The 
amendments  consists  of  three  (3) 
independent  parts.  Part  (1)  modifies  the 
Salem  Unit  1  Technical  Specifications. 
Table  3.3-1  (Action  1)  and  Table  3.3-3 
(Action  13)  to  read  the  same  as  Salem 
Unit  2  Technical  Specifications  Tables 
3.3-1  and  3.3-3.  Part  (2)  corrects  a 
typographical  error  in  the  Salem  Unit  32 
Technical  Specifications.  Part  (3)  revises 
the  response  time  requirement  for  the 
overtemperature  delta  T  reactor  trip  for 
both  Units  1  and  2  and  makes  them 
identical. 

The  licensee's  supplemental  submittal 
dated  February  25.  1985  provided  an 
additional  Westinghouse  analysis  which 
was  done  subsequent  to  the  original 
license  change  request.  This  submittal 
will  be  the  subject  of  a  future  action. 

Dale  of  issuance:  March  8.  1985. 

Effective  date:  M.irch  8. 1985. 

Amendment  Nos.:  60  and  31. 

Facility  Operating  Licenses  A'us. 
DPR-70  and DPR-75:  Amendments 
revised  the  Technical  Specification. 

Date  of  initial  notice  in  Federal 
Register;  December  31.  1984  (49  PR 
50820).  The  Commission's  related 
evaluation  of  amendments  is  contained 
in  a  Safety  Evaluation  dated  March  8, 
1985. 

No  significant  hazards  consideration 
comments  have  been  received. 

Local  Public  Document  Roi>ni 
location:  Salem  Free  Library,  112  West 
Broadway.  Salem,  .New  jersey  08079, 

Rochester  Gas  and  Electric  Corporation. 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  fur  amendment: 
January  25,  1985. 

Brief  description  of  amendment:  The 
amendment  modified  the  Technical 
Specifications  authorizing  the  use  of  a 
temporary  closure  plate  in  place  of  the 
equipment  hatch  (door)  during  refueling 
operations. 

Date  of  issuance:  March  8, 1985. 

Effective  date:  March  8. 1985. 

Amendment  No.:  2. 

Facility  Operating  License  No.  DPR- 
18.  Amendment  revised  the  Technical 
Specifications. 

Dale  of  initial  notice  in  Federal 
Register:  February  5,  1985  (50  FR  5020). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  8.  1985. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library.  115 
South  Avenue.  Rochester,  New  York 
14610. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County.  California 

Date  of  application  for  amendment: 
July  22, 1983,  as  supplemented  June  26 
and  October  1.  1984. 

Brie^ description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  defining  the  requirements 
for  surveillance  of  Auxiliary  Feedwater 
System  Auto-Start  Instrumentation. 

Date  of  issuance:  February  21. 1985. 

Effective  dale:  February  21. 1985. 

Amendment  No.:  60. 

Facility  Operating  License  No.  DPR- 
54.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  23.  1984  (49  FR  21837  and 
December  31,  1984,  49  FR  50824).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  February  21. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828  I  Street,  Sacramento, 
California, 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station.  Sacramento 
County,  California 

Date  of  application  for  amendment: 
January  26.  1984,  as  supplemented  July 
11,  1984,  and  revised  October  30,  1984. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  clarify  the  use  of  the 
term  "Operable"  as  it  applies  to  single- 
failure  criterion  for  safety  systems. 

Date  of  issuance:  March  4. 1985. 

Effective  date:  March  4. 1985. 

Amendment  No.:  61. 

Facility  Operating  License  No.  DPR- 
54.  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  December  31. 1984  (49  FR 
50822). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  4.  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Sacremento  City-County 
Library,  828  1  Street.  Sacramento, 
California. 


Sacramento  Municipal  Utility  District. 
Docket  No.  50-312.  Rancho  Seco 
Nuclear  Generating  Station.  Sacramento 
County,  California 

Date  of  application  for  amendment: 
June  25,  1984, 

Brie^  description  o'  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  prescribe  requirements 
for  reporting  operational  conditions  and 
events  in  accordance  with  10  CFR  50  73 

Date  of  issuance:  March  8,  1985. 

Effective  date:  March  8,  1985 

Amendment  No.:  63. 

Facility  Operating  License  .\o  DPR- 
54.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register:  December  31.  1984  (49  FR 
50823). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  6.  1985. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library.  828  1  Street,  Sacramento. 
California 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station.  Sacramento 
County,  California 

Date  of  application  for  amendment: 

April  19.  1983.  as  supplemented 
November  14,  1983.  and  June  25.  1984 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  describe  the  current 
off-Site  and  on-site  organizations  and 
review  com.mittee  membership  and 
quorum  requirements. 

Date  of  issuance:  March  7,  1985. 

Effective  date:  March  7. 1985. 

Amendment  No.:  62. 

Facility  Operating  License  No.  DPR- 
54.  Amendment  revised  the  Technical 
Specifications. 

Dciip  of  initial  nonce  <i:  Federal 
Register  April  25.  1984  [49  FR  17872  and 
December  31.  1984.  49  FR  50823).  The 
Commission's  related  e\  alustion  of  the 
amendment  is  contained  in  a  Safety 
evaluation  dated  March  7,  1985. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library.  828  1  Street,  Sacramento, 
California. 
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Southern  California  Edison  Company, 
Docket  No.  50-206,  San  Onofre  Nuclear 
Generating  Station,  Unit  No.  1.  San 
Diego  County,  California 

Date  of  application  for  amendment: 
July  17,  1984.  as  revised  on  .November 
30,  1984. 

Brief  desiription  of  amendment:  The 
amendment  modifies  the  Technical 
Specifications  by  adding  administrative 
guidance  and  requirements  relating  to 
the  assignment  of  overtime  to  personnel 
performing  Sdfety-related  activities. 

Date  of  issuance:  March  6,  1985. 

Effective  date:  March  6. 1985. 

Amendment  .\'o.:  88. 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  Specifications. 

Date  of  in,  tial  notice  in  Federal 
Register:  ),inuary  23,  1985  (50  FR  3055). 
The  Commission's  related  evaluation  of 
the  amend.Tient  is  contained  in  a  Safety 
Evaluation  dated  March  6, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  San  Clemente  Public  Library, 
242  Avendia  Del  Mar,  San  Clemente. 
California  92672. 

Southern  California  Edison  Company,  et 
al.  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Dates  of  application  for  amendments: 
February  29,  April  2,  |uiy  2,  August  7, 
October  1  and  3, 1984. 

Brief  description  of  amendments:  The 
amendments  changes  Technical 
Specifications  to:  (1)  Accommodate  Core 
Protection  Calculator  software  changes 
being  implemented  for  Cycle  2 
operation,  (2)  allowr  Control  Element 
Assembly  misalignment  during  requried 
physics  testing.  (3)  be  consistent  with 
the  assumptions  used  for  Cycle  2  safety 
analysis.  (4]  incorporate  the  results  of 
the  revised  departure  from  nucleate 
boiling  ration  (D\BR)  analysis  and 
explicitly  define  the  actions  required  if 
the  core  operating  limit  supervisory 
system  is  out-of-service  and  one  or  both 
control  element  assembly  calculators 
are  inoperable,  and  (5)  change  certain 
specifications  relating  to  reactor 
protection  instrumentation  and 
electrical  power  sources. 

Date  of  issuance:  March  1,  1985. 

Effective  date:  Portions  of  the 
amendments  are  effective  as  of  the  date 
of  issuance  and  shall  be  fully 
implemented  within  30  days;  the 
remainder  of  the  amendments  is 
effective  on  initial  entry  into  the  first 
applicable  operational  mode  following 
first  refueling. 


Amendment  Nos.:  32  and  21. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  Amendments  revised 
the  Technical  Specifications. 

Dates  of  initial  notices  in  Federal 
Register:  November  21, 1934  (49  FR 
45964  and  45965  and  45966)  and 
December  31,  1984  (49  FR  50843  and 
50845).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  1,  1985. 

No  significant  hazards  consideration 
comments  were  received. 

Local  Public  Document  Room 
location:  San  Clemente  Library,  242 
Avenida  Del  Mar,  San  Clemente, 
California. 

The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company.  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station.  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
May  5, 1982  (Part  of  Item  1),  and  March 
22, 1984. 

Brief  description  ofomcndment:  The 
amendment  modifies  Tables  3.3-10  and 
4.3-10  relating  to  post-accident 
monitoring  instrumentation  by  adding 
incore  thermocouples,  reactor  coolant 
hot  leg  level,  containment  water  level, 
and  containment  pressure  to  the  list  of 
post-accident  instrumentation  that  must 
be  operable  and  are  subject  to 
surveillance  requirements.  The 
amendment  also  adds  TS  Section  6.8.4. c 
which  requires  the  establishment  of  a 
post-accident  sampling  program. 

Date  of  issuance:  March  13. 1985. 

Effective  date:  March  13, 1985. 

Amendment  No.:  84. 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  24,  1984  (49  FR  42835). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  13, 1985. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Union  Electric  Company,  Docket  No.  50- 
483.  Callaway  Plant.  Unit  1,  Callaway 
County,  Missouri 

Date  of  application  for  amendment: 
August  1, 1984. 

Brief  description  of  amendment:  The 
amendment  consists  of  a  change  to  the 
Technical  Specifications  to  add  an 
additional  provision  to  allow  for 
appropriate  compensatory  actions  when 
two  range  monitor  channels  are  out  of 


sevice  in  order  to  maintain  the  plant  in  a 
safe  condition. 

Date  of  issuance:  March  6,  1985. 

Effective  date:  March  6,  1985. 

Amendment  No.:  4. 

Facility  Operating  License  No.  NPF- 
30:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  28.  1984  (50  FR 
38413).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation,  dated 
March  6.  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fulton  City  Library,  709  Market 
Street.  Fulton,  Missouri  65251  and  Olin 
Library  of  Washington  Lhiiversity, 
Skinker  and  Lindell  Boulevard,  St.  Louis, 
Missouri  63130. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
March  26, 1984.  as  supplemented 
September  9, 1984. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  reflect  a  change  from 
120%  to  140%  in  the  main  steam  line  high 
flow  setpoint.  In  addition,  the  reactor 
power  limit  for  quarterly  MSIV  full 
closure  testing  in  increased  from  50%  to 
75%  of  rated  power. 

Date  of  issuance:  February  21, 1985. 

Effective  date:  February  21.  1985. 

Amendment  No.:  86. 

Facility  Operating  License  No.  DPR- 
28.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  23,  1984  (49  FR  21848).  By 
letter  dated  September  7, 1984.  the 
licensee  submitted  clarifying 
information  which  falls  within  the  scope 
of  the  initial  notice.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  date 
February  21, 1985. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library.  224 
Main  Street.  Brattleboro  Vermont  05301. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant  L'nits  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
)une  8, 1984. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
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Specification  15.3-10  to  define  the  "fully 
withdrawn"  condition  of  a  control  rod 
as  equal  to  or  greater  than  225  steps 
withdrawn.  Figure  15,3,10-1  "Control 
Rod  Insertion  Limits"  has  been  revised 
to  change  "steps  withdrawn"  tn 
"percentage  fo  control  bank 
withdrawn". 

Date  of  issuance:  March  7,  1985. 

Effective  date:  20  days  after  issuance. 

Amendment  Nos.:  88  and  93. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27: 

Date  of  initial  notice  in  3Federal 
Register:  September  28,  1984  (49  PR 
38390  at  38414).  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  F,valuation  dated 
March  7.  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Public  Library. 
1516  Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant  I'nits  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
May  2,  1984  as  revised  September  5, 
1984. 

Bnef  description  of  amendments:  The 
amendments  revised  the  surveillance 
requirements  for  containment 
prestressed  tendons  and  added  a 
limiting  condition  for  operation. 

Date  of  issuance:  March  7, 1985. 

Effective  date:  20  days  from  date  of 
issuance. 

Amendment  Nos.:  89  and  94. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  [unp  20.  1984  (49  FR  25350  at 
25382).  Renuticed  November  21,  1984  (49 
FR  45941  at  45980).  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  7.  1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  |oseph  P.  Mann  Public  Library, 
1516  Sixteenth  Street,  Two  Rivers, 
Wisconsin. 


NOTICE  OF  ISSL>ANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIFICANT  H.\ZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  30-day  period  since 

publication  of  the  last  monthly  notice, 
the  Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing,  For  exigent  circumstances,  a 
press  release  seeking  public  comment  as 
to  the  proposed  no  significant  hazards 
consideration  determination  was  used, 
and  the  State  was  consulted  by 
telephone.  In  circumstances  where 
failure  to  act  in  a  timely  way  would 
ha\  e  resulted,  for  example,  in  derating 
or  shutdown  of  a  nuclear  power  plant,  a 
short  public  comment  period  (less  than 
30  days)  has  been  offered  and  the  State 
consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 


amendment  involves  no  significant 
hazards  consideration  The  basis  for  this 
determination  is  co.'^.tained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(bl  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission  s  Public  Document 
Room.  1"17  H  Street.  N\V..  Washington. 
D.C..  and  at  the  local  public  document 
room  for  the  particular  facility  involved 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Comm.ission, 
Washington,  D.C.  20555.  Attention: 
Director.  Division  of  Licensing. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
April  26. 1985,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  am.endment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  m  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  lea\e  to 
intervene  shall  be  filed  m  accordance 
with  the  Commission's  'Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Comimission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
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dcsign3t'=;d  Atomic  Sdtety  nnd  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  m  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  1  he  nature  cf  the 
petitioners  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectfs]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  con.'"!^rence 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  m  the  order  granting  leave  to 


intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  heating  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20.555,  Attention: 
Docketing  and  Serv  ice  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington,  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
,"3^5-6000  (in  Missouri  (800)  342-6700), 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Branch  Chief):  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U,S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 


request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2,714(a)(l)(i)-(v)  and 
2.714(d). 

Power  Authority  of  the  State  of  New 
York,  Docket  .No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Dute  of  application  for  amem/nienf: 
December  6,  1984,  as  supplemented 
January  10, 1985,  February  8,  14,  and  21, 
1985, 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  permit  refueling  with 
the  Reactor  Protection  System  and 
certain  specified  refueling  interlocks  and 
control  rod  blocks  inoperable.  These 
revisions  will  facilitate  installation  of 
Analog  Trip  Transmitter  components 
during  the  Reload  6/Cycle  7  refueling 
outage. 

Date  of  issuance:  February  22,  1985. 

Effective  date:  February  22,  1985. 

Amendment  No.:  87. 

Facility  Operating  License  A'o.  DPR- 
39.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration;  Yes.  February  4.  1985  (50 
FR  4929]. 

No  comments  received. 

The  Commission's  related  evaluation 
of  the  amendment  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  February  22,  1985. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Dated  at  Bethesda,  Maryland  thi.s  COth  d,iy 
of  March  1985. 

For  the  Nuclear  Regulatory  Commission. 
James  R.  Miller, 

Chief  Operating  Reactors  Branch  ^3. 
Division  of  Licensing. 
jKR  Doc.  85-7143  Filed  3-26-8.5:  8:43  am) 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  901,  902,  903,  904,  905, 
906,  914,  915,  919,  924,  928,  943,  950, 
952,  and  970 

Acquisition  Regulation;  Competition  in 
Contracting  and  Miscellaneous 
Amendments 

agency:  Department  of  Energy. 
ACTION:  Final  rule. 

summary:  This  rule  is  to  amend  the 

Department  of  Energy  Acquisition 
Regulation  (DEAR)  the  revisions  are 
intended  to  update  the  DEAR  as  a  result 
of  the  Competition  in  Contracting  Act  of 
111&4.  Pub  L.  98-369.  Also  incorporated 
are  changes  resulting  from  comments 
submitted  by  the  Federal  Energy 
Regulatory  Commission  (FERC).  A 
detailed  listing  of  the  changes  is  given 
below  under  the  section  entitled 

"SUPPLEMENTARY  INFORMATION." 

The  DEAR  is  being  supplemented  by 
Ihis  regulation  because  the  Federal 
Acquisition  Regulation  (FAR)  has  been 
amended  to  incorporate  and  reflect  the 
changes  to  Federal  acquisition  policy 
required  by  the  Competition  in 
Contractmg  Act.  The  comments  from 
FERC  relate  to  the  independ-.-nt  nature 
of  that  regulatory  body  within  the 
Department  of  Energy,  and  the  separate 
delegations  of  procurement  authority 
made  to  FERC  by  the  Secretary  of 
Energy.  The  comments  were  made  at  the 
time  the  initial  DEAR  was  published  in 
March.  1984. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  April  1.  198.5. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Langston.  Procurement  Policy 
Branch.  (MA-421.1),  Procurement  and 
Assistance  Management  Directorate. 
Washington.  DC.  20585.  (202)  252-8250 
Paul  J.  Sherry.  Office  of  the  ACC  for 

Procurement  and  Financial  Incentives. 

CC^3.  Washington,  D  C.  20585.  (202) 

252-1526. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgroiind 

II.  Pruceti'iral  Requirements 

A  Rov  t-w  Under  the  Executive  Order  12291 

B  Review  Under  the  Regulatory  Flexibility 

Act  •  " 

C.  Paperworlt  Reduction  Act 

D.  National  Environmental  Policy  Act 

III.  Public  Co.Timents 

1.  Background 

Under  section  644  of  the  Department 
of  Energy  Organization  Act.  Pub.  L.  95- 
91.  (42  use.  7254),  and  section  148  of 
the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U  S.C.  2168),  the  Secretary 
of  the  Department  is  authorized  to 
prescribe  such  procedural  rules  and 
regulations  as  may  be  deemed 


necessary  or  appropriate  to  accomplish 
the  functions  vested  in  that  position. 
Accoi^ingly,  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  was 
promulgated  with  an  effective  date  of 
April  1.  1984  (49  FR  11922.  March  28, 
1984),  48  CFR  Chapter  9. 

The  primary  purpose  of  this  rule  is  to 
revise  the  DEAR,  as  necessary,  to 
implement  the  Federal  Acquisition 
Regulation  (FAR)  implementation  of  the 
Competition  in  Contracting  Act  of  1984. 
Pub.  L.  98-369.  The  purpose  of  the  Act 
and  the  FAR  coverage,  as  implemented 
herein,  is  to  increase  the  use  of  full  and 
open  competition  in  the  acquisition  of 
property  and  services.  The  FAR  and 
related  DEAR  coverage  provides  for  full 
and  open  competition  by  soliciting 
sealed  bids  or  requesting  competitive 
proposals,  or  use  of  other  competitive 
procedures,  unless  a  statutory  exception 
permits  other  than  full  and  open 
competition.  There  are  new  justification, 
approval,  and  notice  requirements  for 
contracts  employing  other  than  full  and 
open  competition.  The  coverage  also 
provides  for  appointment  of  the 
competition  advocates  required  by  the 
Act,  The  Act  contains  a  requirement  for 
the  submission  and  certification  of  cost 
and  pricing  data  for  certain  contracts 
exceeding  SlOCOOO.  As  a  result,  the 
Department  has  deleted  subsection 
915.804-2  which  provides  that  such 
requirements  need  not  apply  to  cost- 
reimbursement  contracts  with 
educational  institutions,  or  State,  local, 
or  Federally  recognized  Indian  Tribal  or 
governments,  DOE  no  longer  has 
administrative  discretion  to  make  such 
an  exemption  since  the  requirement  for 
cost  or  pricing  data  is  now  based  in 
statute.  A  secondary  purpose  is  to  make 
revisions  requested  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
to  reflect  the  fact  that  FERC  has 
independent  acquisition  authority 
pursuant  to  Title  IV  of  the  Department 
of  Energy  Organization  Act,  Pub,  L  95- 
91.  Another  purpose  of  the  rule  is  to  add 
uniformity  to  the  contract  close-out 
process  by  requiring  that  contract  close- 
out  be  accomplished  by  the  issuance  of 
Standard  Form  (SF)  30. 

The  parts  affected  by  the  these 
revisions  are  as  follows:  Table  of 
Contents  changes.  Subsection  901.103- 
70.  "Exclusions,"  Section  902,100, 
"Definitions,"  Section  902,200, 
"Definitions  clause."  Subpart  903.3, 
"Reports  of  Suspected  Antitrust 
Violations."  Section  903. 303,  'Reporting 
suspected  antitrust  violations."  Section 
904,601,  "Federal  procurement  data 
system."  Subsection  904.601-70, 
"Procurement  and  Assistance  Data 
System  (PADS)."  Subpart  905,2, 
"Synopses  of  Proposed, Contract 


Actions,"  Subpart  905,3,  "Synopses  of 
Contract  Awards,"  Section  905,403. 
"Requests  from  Members  of  Congress." 
A  new  905,403-70.  "Required  notices  of 
award,"  is  added.  A  new  Part  906, 
"Competition  Requirements." 
Subsection  914.201-5.  "Part  IV— 
Representations  and  instructions," 
Subsection  914.201-7,  "Contract 
clauses,"  A  new  Subsection  914,4(34-1. 
"Cancellation  of  invitations  after 
opening."  is  added.  Subpart  914.5  "Two- 
Step  Sealed  Bidding."  Subpart  915.1. 
"General  Requirements  for  .Negotiation," 
Subpart  915,2,  "Negotiation  Authorities." 
Subsection  915,406-5.  "Part  IV 
Representations  arid  instructions." 
Subpart  915.3  "Determinations  and 
Findings  to  Justify  Negotiation." 
Subsection  915,506-2,  "Evaluation." 
Subsection  915.804-2,  "Requiring 
certified  cost  or  pricing  data." 
Subsection  915.804-8,  "Contract 
clauses,"  Subsection  915,804-70. 
"Uncertified  cost  or  pricing  data," 
Subpart  915.10.  "Preaward.  Award,  and 
Postaward  Notifications.  Protests,  and 
Mistakes."  Section  915.1003,  "Debriefing 
of  unsuccessful  offerors,"  Section 

919.201,  "General  policy."  Section 

924.202,  "Policy,"  Subsection  928.101-1. 
"Policy  on  use."  A  new  Section  943.301. 
"Use  of  forms."  Section  950.7002. 
"Definitions."  Subpart  952.2,  "Text  of 
Provisions  Clauses,"  Subsection 
952.202-1,  "Definitions."  Section  952.214. 
"Clauses  related  to  sealed  bidding,"  and 
Subsection  9.52.214-27.  "Price  reduction 
for  defective  cost  or  pricing  data — 
modifications — sealed  bidding." 
Subsection  952,215-23.  "Price  reduction 
for  defective  cost  or  pricing  data — 
modifications."  Subsection  970.1508-1. 
"Cost  or  pricing  data."  Subsection 
970.5204-24,  "Subcontracting  cost  or 
pricing  data." 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

Procurement  rules  are  normally 
exempt  from  review  urder  Executive 
Order  12291,  entitled  "Federal 
Regulation,"  based  on  a  determination 
that  they  generally  relate  only  fo  the 
management  of  an  agency  function  and 
do  not  have  any  major  economic  impact. 
The  Office  of  Management  and  Budget 
(0MB)  has  decided  however  that  agency 
implementations  of  the  Competition  in 
Contracting  Act  of  1984,  Pub.  L.  98-369. 
warrant  review.  Accordingly,  this  rule 
was  submitted  to  OMB  for  review  in 
accordance  with  Executive  Order  12291 
and  OMB  Circular  85-6,  Their  review 
{dated  February  26.  1985)  led  to  the 
deletion  of  subsection  914.201-7.  This 
change  is  described  below  under  this 
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section  entitled  "Public  Comments"  at 
Other  Changes. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Pub. 
I.,  96-354,  which  requires  preparation  of 
a  regulatory  flexibility  analysis  for  any 
rule  which  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  DOE  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial  > 

number  of  sm.all  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

C.  Paperwork  Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are  imposed 
on  the  public  by  this  fmal  rule. 
Accordingly,  no  0MB  clearance  is 
required  by  section  350(h)  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501,  et  seq..  or  OMBs 
implementing  regulations  at  5  CFR  Part 
1320. 

D.  National  Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policv  Act 
(NEPA)  of  1969  (42  U.S.C.  432  ct  srq. 
1976).  or  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Part  1020), 
and  therefore  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

III.  Public  Comments 

Interested  persons  were  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  this  rule.  One 
comment  was  received  from  the  general 
public  and  several  from  DOE  personnel. 
They  are  discussed  below. 

1.  Comment:  A  commenter  expressed 
concern  regarding  the  applicability  of 
the  Competition  in  Contracting  Act 
(CICA)  to  changes  within  the  general 
scope  of  work  under  acti\e  (awarded) 
contracts  for  engineering,  design,  and 
construction  services.  Hypothetical 
examples  were  given  to  illustrate  cases 
in  which  unanticipated  changes  were 
encountered  during  the  course  of  a 
design  or  construction  contract.  In 
particular,  the  commenter  is  concerned 
that  CICA's  emphasis  on  competition 
might  cause  the  Government  to  suspend 
or  terminate  work  under  the  contract 
and  compete  the  changed  portion  of  the 
work.  The  commenter  also  notes  that 
FAR  6.001(d)  may  not  solve  this  problem 
and  that  additional  changes  are 


required.  Among  other  things,  the 
commenter  suggests  that  the  DEAR 
resolve  this  problem  by  adding  a  new 
applicability  provision  to  read 
essentially  as  follows:  "These 
procedures  apply  to  all  acquisitions 
except  contract  modifications  that  are 
properly  executed  pursuant  to  the 
changes  provisions  of  existing 
contracts." 

Response:  The  Department  believes 
that  language  presently  contained  in  the 
FAR  provides  the  coverage  necessary  to 
satisfy  the  concerns  raised  by  the 
commenter.  FAR  6.001(d)  exempts  from 
the  CICA  requirements  for  full  and  open 
competition  "Contract  m.odifications 
that  are  within  the  scope  and  under  the 
terms  of  an  existing  contract".  In 
addition,  FAfl  5.001,  in  part,  defines 
"contract  action"  as  not  including 
"contract  modifications  that  are  within 
the  scope  and  under  the  terms  of  the 
contract .  .  ."  In  any  event,  the  concerns 
raised  by  the  commenter  pertain  more 
directly  to  the  FAR  coverage  than  the 
DEAR.  Since  any  changes  resulting  from 
this  comment  would  best  be  resolved 
through  the  FAR,  this  comment  is  being 
forwarded  to  the  Civilian  Agency 
Acquisition  Council  which  is  the 
appropriate  forum  for  consideration  of 
FAR  changes. 

2.  Comment:  Two  reviewers  noted 
that  DEAR  902.100,  "Definitions" 
provides  that  the  term  "Procurement 
Executive"  in  the  DEAR  is  intended  to 
be  synonymous  with  the  term  "Senior 
Procurement  Executive"  used  in  the 
FAR.  They  pointed  out  that  the  proposed 
changes  at  906.202(b)(1)  and 
906.304(c)(3)  were  inconsistent  with  the 
stated  intent  by  using  the  term  "Senior 
Procurement  Executive." 

Response:  The  Department  conformed 
906.202(b)(1)  and  906.304(c)(3)  by  using 
the  term  "Procurement  Executive"  rather 
than  "Senior  Procurement  Executive." 

3.  Comment:  A  reviewer  suggested 
that  the  reference  to  a  "justification  for 
sole  source  acquisition"  at  906.303-l(a) 
was  not  consistent  with  other  references 
to  a  "justification  for  noncompetitive 
acquisition." 

Response:  The  term  "justification  for 
noncompetitive  acquisition"  has  been 
substituted  at  906.303-l(a)  in  the  first 
and  third  sentences. 

4.  Ccmniert:  A  reviewer  noted  that 
the  proposed  906.303-l(a)  provision 
requiring  legal  counsel  review  of  actions 
"exceeding  Si. 000. 000  or  such  other 
dollar  amount  as  may  be  determined  by 
agreement  of  counsel  and  the  Head  of 
the  Contracting  Activity"  differed  from  a 
similar  requirement  at  915  506-2(e)(2) 
which  reads  "exceeding  Si, 000,000,  or 
such  lower  level  as  counsel  may 
determine." 


Response:  For  the  sake  of  consistency 
906.303-1  (a)  has  been  revised  to  agree 
with  915.506-2(e)(2). 

5.  Comment:  A  reviewer  suggested 
that  the  reference  in  906.303-1  to  "DOE 
Order  4200.18"  be  changed  to  "internal 
DOE  Directives."  This  would  recognize 
that  the  numbers  assigned  to  the 
internal  DOE  Directives  change  from 
time  to  time  and  eliminate  the  need  to 
revise  the  reference  in  the  DE.AR  from 
time  to  time. 

Response:  The  suggested  change  has 
been  made.  This  change  has  also  been 
made  at  906.501. 

6.  Comment:  Two  reviewers 
questioned  why  there  was  a  need  to 
exempt  acquisitions  resulting  from 
Program  Opportunity  Notices  and 
Program  Research  and  Development 
Announcements  from  the 
noncompetitive  acquisition  procedures 
of  FAR  6.303-1  as  is  done  by  906.303- 
70(a)(1).  The  reviewers  stated  that  these 
two  solicitation  techniques  are 
themselves  competitive  and  that  each 
has  its  own  separate  justification 
requirement. 

Response:  The  Department  recognizes 
that  the  Program  Opportun'ty  .Notice 
and  Program  Research  and  Development 
Announcement  techniques  are 
competitive.  The  intent  had  been  to 
highlight  the  differing  nature  of  the 
justifications.  The  intent  has  apparently 
introduced  further  confusion  and 
906.303-70(a)(l)  of  the  proposed  rule  has 
been  deleted  as  unnecessary. 
Subparagraphs  (2)  and  (3)  of  the 
proposed  rule  have  been  renumbered  as 
(1)  and  (2).  Proposed  subparagraph  (4), 
however,  has  been  deleted  frn.m  this 
final  rule.  Upon  reflection,  this  guidance 
is  considered  unnecessary  as  small 
purchases  are  covered  at  FAR  13. 

7.  Comment:  A  reviewer  questioned 
why  the  authority  discussed  at  906.302- 
70(a)  was  limited  by  9O6.302-70(b), 
"Application." 

Response:  The  authority  discussed  in 
906.302-70(3 1  is  the  authority  of  the 
President,  pursuant  to  section  162  of  the 
Atomic  Energy  Act  of  1954,  to  exempt 
any  specification  in  a  particular  matter 
from  the  provisions  of  law  relating  to 
contracts  if  such  action  is  essential  to 
the  interest  of  the  common  defense  and 
security.  The  re\iewer  is  correct  as  there 
is  no  correlation  between  the  two 
authorities.  Accordingly.  9O6.302-70(b) 
and  (c)  of  the  proposed  rule  are  deleted. 
In  the  course  of  this  review,  the 
Department  notes  that  this  section 
should  appropriately  reflect  a  second 
authority  (nonimpairment  authority) 
which  may  permit  other  than  full  and 
«pen  competition.  Accordingly,  a  new 


12182        Federal  Register  /  Vol.  50.  No.  59  /  Wednesday,  March  27.  1985  /  Rules  and  Regulations 


subparagraph  (d)(2)  has  been  added  to 
906.302-70. 

8  Comr:^'\r!:  Three  reviewers 
'lucstioned  906  303-70(al(3)  which 
jxempts  sppcKil  re.search  contracts  from 
the  justif.nation  requiremen's  of  FAR 
6.303-1.  One  asserted  that  special 
research  con'racts  should  be  exempted 
altogether  from  thf>  requirements  of  the 
Competition  in  Contracting  Act 
implementation  (e.g..  Commerce 
Busmess  Daily  announcements,  market 
surveys,  etc.).  Another  reviewer 
questioned  the  need  for  any  exemption. 
A  third  founJ  rn.^  provision  unclear. 

Response.  The  special  research 
contract  has  been  the  means  by  v\hich 
the  Department  has  fulfilled  its 
responsibilities  under  sections  31  and 
31a  of  the  Atomic  Energy  Act  of  1954.  as 
amended,  relative  to  energy  research 
and  development  in  the  academic 
community.  The  exemption  at  906.303- 
70|A)(3)  is  only  meant  to  apply  to  the 
written  justification  requirements  of 
F.'VR  6.3U3-1.  The  reason  for  this  is  that 
separate  justification  requirements  are 
found  at  917.7106.  Use  of  the  separate 
justification  format  at  917.7106  does  not 
exempt  this  special  contract  procedure 
from  other  requirement.s  of  the 
Competition  in  Contracting  Act 
implementation.  In  light  of  the 
provisions  of  FAR  6.io2(d)(2)  which 
provides  for  the  competitive  selection  of 
basic  research  proposals  for  award  as  a 
competitive  procedure,  the  Department 
13  reviewing  Part  917.71  with  the 
intention  af  providing  for  competitive 
selection  of  these  research  activities. 

9.  Comment:  A  reviewer  suggested 
that  the  tide  of  906.5  should  include  the 
plural  "advocates"  rather  than  the 
singular  "advocate"  since  both  the 
agency  and  contracting  activity 
advocates  are  discussed. 

Response:  The  title  of  906.5  has  been 
changed  to  .--ead  "Competition 
Advocates." 

10.  Comment:  A  reviewer  questioned 
the  requirement  at  9-13.301  for  the  use  of 
an  SF-30  for  contract  closeouts. 

Response:  Section  943.301  is  intended 
to  highlight  the  requirement  at  FAR 
43  103(a)n)(vi)  regarding  use  of 
Standard  Form  30  (SFSO)  for  any 
obligation  of  funds  from  a  contract.  In 
particular,  it  points  out  the  importance 
of  this  action  under  cost-type  contracts 
in  which  final  costs  are  less  than  the 
obligated  amount.  It  provides  that  the 
form  may  be  issued  on  a  unilateral  basis 
when  the  contractor's  final  release  has 
already  been  obtained.  Uniformity  in 
thi.-,  regard  will  assure  that  the 
Department's  Procurement  and 
Assistance  Data  System  contains 
accurate  data. 


Other  Changes 

1.  Pursuant  to  Executive  Order  12291. 
"Federal  Regulation,"  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget  (O.MB).  Their 
review  suggested  that  proposed 
905.403(c)  be  removed  from  DEAR 
implementation  of  FAR  5.403.  In 
response  to  OMD's  suggestion,  the 
instructions  previously  found  at 
905.403(c)  now  appear  in  a  new 
subsection  905.403-70. 

2.  O.VlB's  review  also  suggested  that 
subsection  914.201-7(b)(l)  be  removed 
as  it  is  duplicative  of  FAR  14.201-7(b)(l). 
The  suggestion  has  been  adopted.  The 
subsection  had  instructed  contracting 
officers  to  insert  a  contract  clause  in 
contracts  resulting  from  sea*  bidding. 
Since  the  FAR  already  contains  the 
instruction,  it  is  unnecessary  in  the 
DEAR.  Subsection  914.201-7(b)(l)  is 
deleted  and  the  subsection  reserved. 

3.  It  was  noted  that  915.506-2(e) 
contains  a  reference  to  FAR  15.105(c). 
The  FAR  section  was  removed  in  the 
course  of  the  FAR  revisions. 
Accordingly,  the  third  sentence  of 
915.506-2(e)  is  removed. 

4.  At  943.170(g)(1),  the  reference  to 
915.570-2  is  incorrect.  The  reference  is 
corrected  to  read  917.7111-2. 

List  of  Subjects  in  48  CFR  Ch.  9 

Government  procurement. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulation  is  proposed 
to  be  amended  as  set  forth  below. 

Is.sued  in  Washington,  OC  on  March  21, 
1985. 

Berlon  J.  Roth, 

Director.  Procurement  anc^Assistance 
Management  Directorate. 

The  regulations  in  48  CFR  Chapter  9 
are  amended  as  set  forth  below. 

Authority:  Sec.  644  of  the  Department  of 
Energy  Organization  Act.  Pub.  L  95-91  (42 
U.S.C.  7254);  and  section  148  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42  U.S.C. 
2168).  I 

1.  The  Table  of  Contents  for  Chapter 
9.  Subchapter  A— General  and 
Subchapter  C— Contracting  Methods 
and  Contract  Types  is  amended  by 
adding  Part  906  and  revising  the  heading 
of  Part  914  as  follows: 


Part 

906 — Competition  requirements 


nckA 


914 — Sealed  bidding 


PART  901— (AMENDED) 

2.  Subsection  901.10.3-70  is  amended 
by  adding  a  new  paragraph  (f)  to  read  as 
follows: 

901.103-70     Exclusions. 


(f)  Subject  matter  which  is  procedural 
in  nature  and  which  is  internal  to  the 
operation  of  the  Federal  Energy 
Regulatory  Commission  (FERC).  These 
matters  are  contained  in  the  FERC 
Directive  System. 

PART  902— [AMENDED] 

3.  Section  902.100  is  amended  by 
revising  the  definitions  for  "Head  of  the 
Agency",  "Senior  Program  Official",  and 
the  introductory  text  and  paragraph  (j) 
of  the  definition  for  "Procurement 
Executive",  and  by  adding  a  definition 
for  "Senior  Procurement  Executive,"  to 
read  as  follows: 

902.100    Definitions. 
*         •         >         •         * 

"Head  of  the  Agency  "  means  the 
Secretary,  Deputy  Secretary,  or  Under 
Secretary  and,  for  acquisitions  by  the 
Federal  Energy  Regulatory  Commission, 
the  Chairman,  Federal  Energy 
Regulatory  Commission. 
***** 

"Procurement  Executive"  means  the 
individual  appointed  as  such  by  the 
Head  of  the  Agency  pursuant  to 
Executive  Order  12352.  The  Director. 
Procurement  and  Assistance 
Management  Directorate,  has  been 
appointed  as  the  DOE  Procurement 
Executive  except  for  the  activities  of  the 
Federal  Energy  Regulatory  Commission 
(FERC).  The  Executive  Director,  FERC, 
functions  as  the  Procurement  Executive 
with  respect  to  FERC  acquisition 
activities.  The  FERC  Procurement 
Executive's  responsibilities  are  those 
described  at  paragraphs  (a),  (b),  (c),  (d). 
(f).  (g).  (hj,  (i)  and  (j)  below.  Duties  of 
the  Procurement  Executive  include: 


(j)  Appoint  advocates  for  competition: 
and 


"Senior  Procurement  Executive"  as 
defined  at  FAR  Subpart  2.1  is 
synonymous  with  the  term 
"Procurement  Executive"  used  in  this 
chapter. 

"Senior  Program  Official"  means  the 
Assistant  Secretaries;  Administrators  of 
Administrations;  Director,  Office  of 
Energy  Research;  and  heads  of  DOE 
Headquarters  staff  offices. 
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4.  Section  902.200  is  revised  to  include 
the  Chairman.  Federal  Energy 
Regulatory  Commi.ssion.  as  follows: 

902.200    Definitions  clause. 

As  prescribed  by  FAR  2.2.  insert  the 
clause  at  FAR  52.202-1,  Definitions,  but 
modify  it  to  limit  the  definition,  at 
paragraph  (a)  of  the  clause,  to 
encompass  only  the  Secretary,  Deputy 
Secretary,  or  Under  Secretary  of  the 
Department  of  Energy  and  the 
Chairman,  Federal  Energy  Regulatory 
Commission,  The  contracting  officer 
shall  also  add  a  paragraph  (d)  (or  (c)  in 
case  Alternate  I  is  used),  which  defines 
"DOE"  as  meaning  the  United  States 
Department  of  Energy  and  "FERC"  as 
meaning  the  Federal  Energy  Regulatory 
Commission. 

PART  903— [AMENDEDl 

5.  Subpart  903.3  is  amended  by 
revising  the  subpart  title  and  to  correct 
903,302-2  to  read  section  903.303.  revise 
the  section  title  and  remo\e  existing 
paragraph  (a)  and  designate  existing 
paragraph  (b)  as  paragraph  (a).  As 
revised,  it  reads: 

Subpart  903.3— Reports  of  Suspected 
Antitrust  Violations 

903.303    Reporting  suspected  antitrust 
violations. 

(a)  F'otential  anti-competitive 
practices,  such  as  described  in  FAR 
3.301.  and  antitrust  law  violdtions  as 
described  in  FAR  3  303,  evidenced  in 
bids  or  proposals,  shall  be  reported  to 
the  Office  of  Genera!  Counsel  through 
the  Head  of  the  Contracting  Activity 
with  a  copy  to  the  Procurement 
E.xecutive.  The  Office  of  General 
Counsel  will  provide  reports  to  the 
Attorney  General  as  appropriate. 

PART  904— [  AMENDED] 

6.  Section  904.601  is  revised  to  include 
the  Federal  Energy  Regulatory 
Commission  as  follows: 

904.601     Federal  procurement  data 
system. 

(c)  DOE's  data  collection  point  is  the 
Office  of  Procurement  Support. 
Headquarters.  The  Office  of  Program 
Management  is  responsible  for  data 
collection  and  reporting  by  the  Federal 
Energy  Regulatory  Commission. 

904.601-70    (Amended) 

7.  Subsection  904.B01-70.  Procurement 
and  Assistance  Data  System  (PADS),  is 
corrected  by  changing  the  word  "Forms" 
to  read  "Form"  in  the  last  sentence  in 
paragraph  (b)(4). 


PART  905— (AMENDED] 

Subpart  905.2— Synopses  of  Proposed 
Contract  Actions 

8  Subpart  905.2  is  amended  by 
revising  the  title  to  read  as  set  forth 
above. 

905.205    [Amended] 

9,  Section  905.205,  Special  situations, 
is  corrected  by  adding  to  paragraph  (a) 
in  the  first  sentence  the  word  "as" 
between  "If."  and  "a", 

10,  A  new  Subpart  905.3  is  added  to 
read  as  follows: 

Subpart  905.3 — Synopses  of  Contract 
Awards 

905.303     Announcement  of  Contract 
Awards. 

(a)  Public  Announcement.  See 
905.403-70  for  procedures  to  be  followed 
in  DOE  as  pertains  to  notices  of  award, 

905.403     [Amended] 

11,  Section  903.403  is  amended  by 
removing  paragraph  (c).  and 
redesignating  that  paragraph  as  a  new 
subsection  905  403-70  which  reads  as 
follows: 

905.403-70    Required  notices  of  award. 

The  Office  of  Congressional  Affairs. 
Headquarters,  is  responsible  for 
advising  Members  of  Congress  regarding 
Departmental  activities  likely  to  have  an 
impact  on  their  constituents.  To 
facilitate  this  ad\  ice,  contracting 
officers  shall  notify  the  Office  of 
Congressional  Affairs  regarding  pending 
awards  for  significant  new  starts  or 
modifications  significantly  expanding 
the  previous  scope  of  a  contract.  The 
transmittal  of  such  notices  to  the  Office 
of  Congressional  Affairs  shall  be  as 
follows: 

(a)  Notice  of  awards  of  S5f)0,CXK)  or 
greater,  but  less  than  Sl,000,000  shall  be 
forwarded  48  hours  prior  to  the  time  of 
contract  execution, 

(b)  Notice  of  source  selection  for  a 
contemplated  award  of  Si  ,000  000  or 
greater  shall  be  forwarded  48  hours 
prior  to  the  public  announcement  of  the 
source  selection.  Such  notices  need  not 
be  duplicated  at  time  of  award. 

(c)  Notice  of  awards  of  550,000  or 
greater,  under  Special  Research 
Contracts  as  described  at  917,71.  shall 
be  forwarded  48  hours  prior  to  the  time 
of  contract  execution, 

12,  A  new  Part  906  is  added  to 

Subchapter  A  to  read  as  follows: 

PART  906— COMPETITION 

REQUIREMENTS 

Subpart  906.1— Full  and  Open  Competition 

SlH. 

906.102    Use  of  competitive  procedures. 


Subpart  906.2— Full  and  Open  Competition 
After  Exclusion  of  Sources 

P06  202     F.stabli&hing  or  mamta!nin(j 
alternative  sources 

Subpart  906.3— Other  Than  Full  and  Open 
Competition 

90fi  302     Circumstances  permitting  other  than 

full  and  open  competition, 
906.302-70    Otherwise  authorized  by  law. 
906.303     justifications. 
906.303-1     Requirements 
906.303-70     Exemptions. 
906  304     .'Vpprov  a!  of  the  justification 

Subpart  906.5— Competition  Advocates 

906.501     Requirement. 

Authority:  Sec  644  of  the  Department  of 
Ener(!>  Orjianization  Act.  Pub.  L  95-91  (42 
U.S.C.  7254];  and  section  146  of  the  .Atomic 
Energy  Act  of  1954,  as  amended  (42  L,S.C. 
2168). 


Subpart  906.1- 
Competltion 


-Full  and  Open 


906.102    Use  of  competitive  procedures., 

(d)  Other  competitive  procedures. 

(1)  Professional  architect-engineer 
services  shall  be  negotiated  in 
accordance  with  Subpart  936.6  and  F.^R 
Subpart  36.6. 

(4)  Competitive  selection  of  research 
proposals  for  award  received  in 
response  to  a  Program  Research  and 
Development  Announcement  (See 
Subpart  917.73  and  Part  935). 

(5J  Competitive  selection  for  award  of 
proposals  offered  in  response  to 
program  opportunity  notices  (See 
Subpart  917,72), 

Subpart  906.2— Full  and  Open 
Competition  After  Exclusion  of 
Sources 

906.202     Establishing  or  maintaining 
alternative  sources. 

(b)(1)  Every  proposed  contract  action 
under  the  authority  of  FAR  6.202(a)  shall 
be  supported  by  a  determination  and 
finding  (D&F]  signed  by  the  Procurement 
Executive. 

Subpart  906.3 — Other  Than  FuM  and 
Open  Competition 

906.302    Circumstances  permitting  other 
than  full  and  open  competition. 

906.302-70    Otherwise  authorized  by  taw. 

(a)  Autkonty  (1)  The  Atomic  Energy 
Act  of  1954,  as  amended,  provides  in 
section  162  that  the  President  may.  m 
advance,  exempt  any  specific  action  of 
the  Department  of  Energy  in  a  particular 
matter  earned  out  under  the  authority  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  from  the  provisions  of  law- 
relating  to  contracts  whenever  it  is 
determined  that  such  action  is  essential 
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in  the  interest  of  commun  d.'fense  and 
security. 

(2)  Pursuant  to  the  Federal  Property 
and  Administrative  Services  Act  (40 
U.S.C.  474(13)).  nothing  in  the  Federal 
Property  and  Adminislrdlive  Services 
Act,  as  amended,  shall  impair  or  affect 
any  authority  or  programs  authorized 
under  the  Atomic  Energy  Act  of  1954,  as 
amended. 

906.303  Justifications. 

906.303-1     Rsquirements. 

(a)  The  justification  for 
noncompetitive  acquisition  shall 
examine  the  reasons  for  the  acquisition 
being  other  than  a  full  and  open 
competition  and  shall  contain  in  the  first 
sentence  of  the  justification  an 
appropriate  recom.mend.ition  (e.g.,  I 
recommend  th:it  negotntinns  be 
conducted  only  with  (name  and  entity) 
for  the  supplies  or  services  described 
herein).  In  accordance  with  FAR  6.30J-1 
each  justification  shall  set  forth  enough 
facts  and  circu.tistances  to  clearly  and 
convincingly  establish  that  full  and  open 
competition  would  not  have  been 
feasible  or  practicable.  A  justification 
for  noncompetitive  acquisition 
exceeding  Sl.fHX),00O,  or  such  lower 
doilar  a.TiOur.t  as  counsel  may 
determine,  shall  be  sulmiitted  by  the 
initiator  to  Counsel,  at  the  Headquarters 
or  field  location  of  the  initiator,  for 
concurrence  prior  to  forwarding  to  the 
contracting  officer.  Procedural  guidance 
is  provided  in  internal  DOE  Directives. 
For  small  purchases  the  justification  for 
other  than  full  and  open  competition 
should  be  m  accordance  with  small 
purchase  procedures. 

906.303-70     Exemptions. 

(a)  The  provisions  of  FAR  6.303-1  do 
not  apply  t.j: 

(1)  Contracts  which  are  subject  to 
separate  justification  for  recompetition 
or  extension  in  accordance  with  FAR 
subpart  17  o, 

(2)  Special  Research  Contracts  which 
are  subject  to  separate  justification  with 
educational  and  other  nonprofit 
institutions  and  extensions  thereof 
entered  into  under  subpart  917.71. 

906.304  Approval  of  the  justification. 

(c)  Class  justifications  within  the 
delegated  authority  of  a  Head  of  the 
Contracting  Activity  may  be  approved 
for: 

(1)  Connects  for  electric  power  or 
energy,  gas  (natural  or  manufactured). 
water,  or  other  utility  services  when 
such  services  are  available  from  only 
one  source: 

(2)  Contracts  under  the  authority  cited 
in  FAR  6.302-4  or  6.302-5;  or 


(3)  Contracts  for  educational  services 
from  nonprofit  institutions.  Class 
justifications  for  classes  of  actions  that 
may  exceed  $10,000,000  require  the 
approval  of  the  Procurement  Executive. 


Subpart  906.5- 
Advocates 


-Competition 


906.501  Requirement. 

The  Secretary  of  Energy  has  delegated 
the  authority  for  appointment  of  the 
agency  and  contracting  activity 
competition  advocates  to  the 
Procurement  Executive.  The 
Procurement  Executive  has  delegated 
authority  to  the  Head  of  the  Contracting 
Activity  to  appoint  contracting  activity 
competition  advocates.  Procedural 
guidance  is  provided  in  internal  DOE 
Directives.  j 

PART  914— SEALED  BiCDING 

13  Thn  heading  to  Part  914  is  revised 
to  redd  as  set  forth  above. 

14.  Subsection  914.201-5  is  amended 
by  removing  the  words  "formally 
advertised"  and  adding  the  words 
"sealed  bid  '  in  paragraph  (a)(1).  As 
revised,  paragraph  (e)(1)  reads: 

914.201-5     Part  IV— Heprescntations  and 
Instructions.  i 

(a)  *    •    •  I 

(1)  DOE  contracting  activities  may 
elect  to  adopt  the  simplified 
representations  and  certifications 
technique,  described  in  915.406-5,  in 
their  sealed  bid  acquisitions. 
«         •         •         •      I  * 

914.201-7     (Removed! 

15.  Subpart  914.2  i6  amended  by 
removing  914.201-7. 

16  A  new  914.404-1  is  added  to  read 

as  follows: 

914.404-1     Cancellation  of  invitations  after 
opening. 

(c)  The  Procurement  Executive  has 
been  delegated  authority  to  niake  the 
determination  under  FAR  14.404-l(c) 
and  (e)  and  has  redelegated  this 
authority  to  the  Heads  of  Contracting 
Activities  without  power  of 
redelegation. 

17.  The  heading  of  subpart  914.5  and 
914.502(c)  are  amended  by  removing  the 
words  "formal  advertising"  and  adding 
the  words  "sealed  bidding".  As  revised 
they  read:  | 

Subpart  914.5— Two-Step  Sealed 
Bidding 

914.502  Conditions  for  use. 

(c)  Use  of  the  two-step  sealed  bidding 
method  shall  be  approved  by  the  Head 
of  the  Contracting  Activity.  The 
contracting  officer  shall  submit  a  written 


request  for  approval  justifying  its  use  in 
accordance  with  FAR  14.502. 

PART  915— (AMENDEDl 

Subparts  915.1,  915.2,  and  915.3— 
(Removed) 

18.  Part  915  is  amended  by  removing 
Subparts  915.1.  915.2  and  915.3. 

19.  Subsection  915.406-5  paragrjphs 
(a)(4)  (iii)  and  (v)  are  amended  by 
removing  the  words  "Formal 
Advertising"  and  adding  the  words 
"Sealed  Bidding".  As  revised 
paragraphs  (al(4)  (iii)  and  (v)  read: 

915.406-5     Part  IV  Representations  and 
Instructions. 

(a)  •  •  • 

(4)  *   ♦   * 

(iii)  Type  of  Business  Organization — 
Sealed  Bidding  (Negotiation)  FAR 
52.214-2  (FAR  52.214r-6) 
***** 

(v)  Place  of  Performance — Sealed 
Bidding  (Negotiation)  FAR  52.214-14 
(FAR  52.214-20) 


915.506-2    (Amended] 

20.  Section  915  .506-2  is  amended  by 
removing  the  third  sentence  of 
paragraph  (e)(3). 

91S.804-2    [Removed] 

21.  Subpart  915.8  is  a.mended  to 
remove  the  exemption  from  the 
submission  and  certification  of  cost  and 
pricing  data  presently  provided  to 
educational  institutions,  and  State,  local 
and  tribal  governments  by  removing 
915.804-2  requiring  certified  cost  or 
pricing  data. 

22.  Subsection  915.804-8  is  amended, 
at  paragraph  (b),  to  remove  the 
exemption  from  the  requirement  to 
submit  and  certify  cost  and  pricing  data 
now  available  to  educational 
institutions.  State,  local,  and  Federally 
recognized  Indian  Tribal  governments. 
As  revised,  paragraph  (b)  reads: 

915.804-8    Contract  clauses. 
***** 

(b)  The  contracting  officer  shall,  insert 
the  clause  at  FAR  52.215-23,  Price 
Reduction  for  Defective  Cost  or  Pricing 
Data — Modifications,  in  solicitations 
and  contracts  when  the  clause 
prescribed  in  paragraph  (a)  of  this 
subsection  has  not  been  included. 

23.  Subsection  915,804-70  is  amended 
by  removing  "$500,000"  and  adding 
"SlOO.OOO." 
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Subpart  915.10— Preaward.  Award,  and 
Postaward  Notifications,  Protests,  and 
Mistakes 

24.  The  heading  to  Subpart  915.10  is 
revised  to  read  as  set  forth  above. 

9 1 5. 1 002    f  Redesignated  as  9 1 5. 1 003  J 

25.  Section  915.1002  is  redesignated  as 
915.1003. 

PART  919— {AMENDED] 

26  Section  919.201  is  revised  to 
include  the  Federal  Energy  Regulatory 
Commission  as  follows: 

915.201  General  policy. 

(t)  The  Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization  and 
small  disadvantaged  business  programs. 
The  Executive  Director.  Federal  Energy 
Regulatory  Commission,  is  responsible 
for  the  administration  of  the 
Commission's  small  and  small 
disadvantaged  business  programs.  This 
includes  responsibility  for  developing, 
implementing,  executing,  and  managing 
these  programs,  providing  advice  on 
these  programs,  and  representing  DOE 
before  other  Government  agencies  on 
matters  primarily  affecting  small  and 
small  disadvantaged  businesses.  Heads 
of  Contracting  Activities  (HCAs)  shall 
appoint  a  small  business/small 
disadvantaged  business  (SB/DBl 
specialist. 

PART  924— [AMENDED] 

27.  Section  924.202  is  revised  to 
include  the  Federal  Energy  Regulatory 
Commission  as  follows: 

924.202  Policy. 

(b)  See  10  CFR  Part  1004.  Freedom  of 
Information,  for  the  DOE  regulations 
relating  to  the  availability  of  DOE 
records  to  the  public.  See  18  CFR  Part 
388.  Public  Information  and  Records,  for 
the  regulations  relating  to  the 
availability  of  Federal  Energy 
Regulatory  Commission  records. 

PART  928— [AMENDED] 

28.  Subsection  928.101-1  is  amended 
by  removing  th_e  words  "formal 
advertising"  and  adding  "sealed 
bidding".  As  revised  928.101-1  reads  as 
follows: 

928. 10 1- 1     Policy  on  use. 

(a)  In  addition  to  the  restriction  on  use 
of  bid  guarantees  in  FAR  28.101-l(a].  a 
bid  guarantee  may  be  required  only  for 
fixed  price  or  unit  price  contracts 
entered  into  as  a  result  of  sealed 
bidding.  They  may  not  be  required  for 
negotiated  contracts. 


PART  943— [AMENDED] 

29.  Part  543  is  amended  by  revising 
the  table  of  contents,  adding  a  heading 
for  subpart  943  1  immediately  before 
section  943, TO.  and  adding  subpart 
943. 3  to  read  as  set  forth  below.  Also, 
the  authority  citation  following  section 
943.170  is  removed. 

Subpart  943.1— General 


Subpart  943.3— Forms 

943.301     Use  of  forms. 

Authority:  Section  644  of  the  Department  of 
Energy  Organization  Act.  Pub.  L.  95-91  (42 
U.S.C  7254);  and  section  148  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42  U.S.C. 
21681 

Subpart  943.1— General 

Subpart  943.3— Forms 

943.301     Use  of  forms. 

(c)  FAR  43.301(a)(l)(vi)  requires  the 
use  of  Standard  Form  30  (SF30)  to  effect 
any  obligation  or  deobligation  of 
contract  funds  after  award.  The 
Standard  Form  30  (SF30)  shall  also  be 
used  to  deobligate  funds  when  effecting 
contract  closeout  for  a  cost 
reimbursement  contract  when  obligated 
funds  exceed  the  final  contract  costs.  In 
this  instance,  the  form  may  be  issued  as 
an  administrative  modification  on  a 
unilateral  basis  if  the  contractor's 
financial  release  has  been  separately 
obtained. 

PART  950— [AMENDED] 

30.  Section  950.7002  is  amended  by 
correcting  the  first  sentence  of 
paragraph  "Public  Liability"  to  read  as 
follows: 

950.7002     Definitions. 
,  >  ■  •         * 

"Public  liability"  means  any  legal 
liability  (including  liability  for  loss  of,  or 
damage  to,  or  loss  of  use  of  property 
which  is  located  at  the  site  of  and  used 
in  connection  with  the  contract  activity 
arising  out  of  or  resulting  from  a  nuclear 
incident)  except: 


PART  952— [AMENDED] 

31.  Subsection  952.202-1  is  amended 
to  revise  paragraph  (a)  of  the  clause  and 
paragraph  (d)  to  include  the  Federal 
Energy  Regulatory  Commission  as 
follows: 


952.202-1     Definitions. 
•  •  •  *  * 

(a)  The  term  "Head  of  Agency"  means  the 
Secretary,  Deputy  Secretary  or  Under 


Secretar>  of  the  Department  oi  Energy  and 

the  Chairman.  Federal  Energy  Regulatory 

Commission. 

«         *         •         •         . 

(d)  The  term  "DOE"  means  the 
Department  of  Energy  and  "FERC" 
means  the  Federl  Energy  Regulatory 
Commission 

32.  Section  952  214  and  subsection 
952.214-27  are  amended  by  removing  the 
words  "formal  advertising"  and  adding 
"sealed  bidding".  As  revised,  sections 
952.214  and  952.214-2:  read  as  follows: 


952.214     Clauses  related  to  sealed  bidding. 

952.214-27     Price  reduction  for  defective 
cost  or  pricing  data — modifications- 
sealed  bidding. 

As  prescribed  in  914.201-7(b)(l),  when 
contracting  by  sealed  bidding  insert  the 
clause  at  FAR  52  214-27,  Price  Reduction 
for  Defective  Cost  or  Pricing  Data — 
Modification — Sealed  Bidding,  in 
solicitations  and  contracts  unless  this 
requirement  is  waived  pursuant  to  FAR 
14.201-7(b)(2). 

33.  Subsection  952.215-23  is  revised  to 
read  as  follows: 

952.215-23     Price  reduction  for  defective 
cost  or  pricing  data— modifications. 

.As  pn  siTiiied  in  915  804-«ib).  insert 
the  clause  at  FAR  52,215-23.  Price 
Reduction  for  Defective  Cost  or  Pricing 
Data — Modifications,  in  solicitations 
and  contracts  when  the  clause  at  FAR 
52.215-22  has  not  been  included, 

PART  970— [AMENDED] 

34,  Subsection  970, 1508-1  paragraphs 
(b)(1)  (i)  and  (ii)  are  amended  by 
removing  "$500,000"  and  adding 
"$100,000".  As  revised  (b)(1)  (i)  and  (ii) 
read 

970.1508-1     Cost  or  pricing  data. 

(b)  •    •    • 

(1)  •   *   * 

(i)  Award  of  a  negotiated  subcontract 

at  any  tier  when  the  subcontract  price  is 
expected  to  exceed  SlOO.OOO,  or 

(ii)  Modification  of  any  subcontract 
when  the  modification  is  expected  to 
exceed  $100,000,  unless  unrelated  and 
separately  priced  changed,  for  which 
certified  cost  of  pricing  data  would  not 
otherwise  be  required,  are  included. 


970.5204-24     [Amended] 

35  9"0  5204-24  is  amended  by 
changing  "S500.00G"  to  "SlOOOOO" 
everywhere  it  appears  in  the  section. 
[PR  Doc.  85-7107  Filed  3-26-S5;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  154  and  162 

(OPP-300831 

Special  Reviews  of  Pesticides;  Criteria 
and  Procedures 

AGENCY:  Environmental  Protection 
Agency  (EPA], 
action:  Proposed  rule. 


summary:  The  EPA  proposes  to  revoke 
40  CFR  162.11  (a)  and  (b)  and  to  issue  a 
new  subpart  40  CFR  Part  154  in  its  place. 
Section  162.11  (a)  and  (h)  contains  rules 
coverning  what  is  known  as  the 
"Rebuttable  Presumption  Against 
Registration"  or  RP.AR  process.  These 
proposed  amendments  would  revise 
both  the  substantive  criteria  under 
which  EPA  initiates  review  of  pesticide 
products  (leading  to  an  ultimate 
determination  of  whether  their  use  or 
uses  pose  unreasonable  adverse  effects 
to  humans  or  the  environment)  and  the 
procedures  for  the  process.  The 
proposed  amendments  are  based 
prmiariK  on  changes  made  to  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  7  U.S.C.  136  et 
seq.,  by  Congress  in  1978  and  on  the 
experience  acquired  by  EP.\  in 
regulating  pesticides  pursuant  to  the 
present  §  162,11. 

DATE:  Comments  should  be  received  on 

or  before  June  25.  1985. 

ADDRESS:  Submit  written  comments. 

hearing  the  identification  number  "OPP- 

30083,"  by  mail  to: 

Information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.  SVV..  Washington, 
D  C.  20460. 

In  person,  deliver  com.ments  to:  Rm.  236. 
CM=2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Inform.ation  submitted  in  any 
comment  concerning  this  proposed  rule 
m.ay  be  claimed  confidential  by  m.arking 
any  part  or  ail  of  that  infornnation  as 
"Confidential  Business  Information" 
(CBI).  Infor.mafion  so  marked  will  not  be 
disclosed  except  in  accordcince  with 
procedures  set  forth  in  40  CFR  Part  2.  .A 
copy  of  the  comment  that  does  not 
contain  CDI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EP.\ 
without  prior  notice  to  ine  submitter.  .All 
written  comments  will  he  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 


p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Joanna  J.  Dizikes,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC.  20460. 

Office  location  and  telephone  number: 
1921  Jefferson  Davis  Highway,  Rm. 
711,  Crystal  Mall  #2,  Arlington.  VA, 
(703-55:'-740O). 

SUPPLMENTARY  INFORMATION:  This 

notice  consists  of  nine  sections: 

I.  Overview 

II.  Historical  Background 
A  The  1972  FIFRA 

B.  The  1975  Amendments  to  the  FIFRA 

C.  The  1978  Amendments  to  the  FIFRA 

1.  Additional  Data  to  Support 
Registration 

2.  Interim  Administrative  Review 
11  The  RPAR  I'rocess 

1.  Risk  Criteria  of  jhe  Current  RPAR 
Process 

2.  Stages  of  the  Current  RPAR  Process 

III.  The  Change  of  the  Name 

IV.  Proposed  Changes  to  the  Risk  Crileria 
A.  Introduction 

B  Exposure  Information 

C.  Exposure  as  a  Basis  for  Assessing  Risk 

D.  Risk  Assessment 

E.  The  Proposed  Criteria  Revisions 

1.  Acute  Toxicity  to  Humans  or 
Domestic  Animals 

2.  Oncogenic,  Teratogenic,  Fetotoxic. 
Reproductive,  and  Other  Chronic  or 
Delayed  Toxic  Effects 

3.  Heritable  Genetic  Effects 

4.  Hazard  to  Wildlife 

5.  Hazard  to  Threatened  or  Endangered 
Species 

6.  Other  Adverse  Bffects 

7.  Lack  of  Emergency  Treatments 

V.  Proposed  Procedural  Changes  to  the  RPAR 

Process 

A.  General  matters    . 

B.  Reoistrant  Notification 

C.  Current  Benefits  Rfeview 

D.  Significance  of  Risk— Decision  Whether 
to  Initiate  a  Special  Review 

E.  Docket 

F.  The  Special  Review  Process 

1.  I^blic  Discussions 

2.  Risk/Benefit  Evaluations  and 
Preliminary  Determination 

3.  Review  a.id  Comment  on  Preliminary 
Determination 

4.  Final  Delerminatiuii 

VI.  Request  for  Comments 

VII.  Statutory  Review 

A.  Department  of  Agriculture 

B.  Scientific  Advisory  Panel 

C.  Congressional  Committees 

VIH.  Regulatory  Review  Requirements 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  Papervifork  Reduction  Act 

IX.  List  of  Subjects  in  40  CFR  Parts  154  and 
162 


I.  Overview 

The  objective  of  this  Proposed  Rule  is 
to  revise  both  the  substantive  cntcrLi 
and  the  procedures  for  the  Special 
Review  (RPAR)  process;  these  proposed 
criteria  will  be  used  by  the  Agency  to 
determine  if  a  use  or  uses  of  a  pesticide 
may  pose  a  significant  risk  to  health  or 
the  environment.  If  one  or  more  of  these 
criteria  are  met  or  exceeded,  the  Agency 
will  initiate  a  Special  Review  o.n  the 
pesticide  product  use  or  uses  in 
question,  leading  to  an  ultimate 
determination  of  whether  this  use  or 
uses  may  pose  unreasonable  adverse 
effects  to  humans  or  the  environment. 

The  current  risk  criteria  for  initiation 
of  a  comprehensive  risk/benefit  review 
have  proven  to  be  impractical  and 
inflexible.  Because  these  criteria  are 
often  based  on  narrow  toxicologic 
determinations  and  do  not  adequately 
address  the  likelihood  that  significant 
exposures  will  actually  occur,  the 
Agency  has  developed  new  criteria  for 
initiation  of  a  Special  Review.  These 
proposed  criteria  assure  that  the 
determination  of  risk  will  be  based  both 
on  the  toxic  effects  associated  with  a 
pesticide  and  considerations  of 
exposure  of  humans  and  nor.target 
organisms  to  the  pesticide.  For  example, 
factors  such  as  the  magnitude  and 
duration  of  exposure  and  the  si7e  of  the 
exposed  population  will  be  taken  into 
account.  The  significance  of  the  risk  will 
be  determined  according  to  the  weight 
of  the  evidence  of  the  toxicological 
information  and  the  magnitude  and 
scope  of  exposure. 

This  proposed  rulemaking  is  issued 
pursuant  to  sections  3.  6,  and  25  of  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act,  as  amended  ("FIFR.A" 
or  "the  Act")  (7  U.S.C.  136  el.  seq.].  The 
first  unit  of  this  preamble  presents  an 
overview  of  this  proposed  rule.  The 
second  unit  gives  a  historical 
background.  The  third  unit  describes  the 
change  of  the  name  from  "RPAR"  to 
"Special  Review."  The  fourth  unit 
describes  the  proposed  revisions  to  the 
risk  criteria  presently  found  in  §  162.11. 
The  fifth  unit  describes  the  proposed 
revisions  to  the  RPAR  or  Special  Review 
procedures.  The  pream.ble  concludes 
with  a  request  for  comments. 

Section  162.11  entitled  "Criteria  for 
determinations  of  unreasonable  adverse 
effects"  and  is  commonly  known  as 
EPA's  Rebuttable  Presumption  Against 
Registration  ("RPAR")  process.  Section 
162.11  includes  both  the  substantive 
criteria  for  initiating  and  the  procedures 
for  conducting  the  public  administrative 
reviews  leading  to  determinations  by 
ElPA  as  to  whether  unreasonable 
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adverse  effects  to  humans  or  the 
environment  exist  or  will  be  created  as 
the  result  of  some  or  all  uses  or 
prospective  uses  of  a  pesticide. 

This  document  proposes  to  revise 
both  the  substantive  criteria  and  the 
procedures  of  §  162.11.  Furthermore,  this 
document  proposes  to  change  the  name 
of  the  RPAR  process  from  "RPAR"  to 
"Special  Review."  These  revisions  are 
intended  to  revise  the  criteria  and 
procedures  in  reponse  to  (a)  the 
requirements  and  legislative  intent  of 
Congress  as  expressed  in  the  1975  and 
1978  revisions  to  FIFR.A  and  (b)  the 
Agency's  own  e.xperiences  gained  after 
more  than  8  years  of  dealing  with 
pesticide  regulation  under  the  present 
§  162.11. 

The  revisions  to  FIFRA  in  1972, 1975. 
and  1978  will  be  discussed,  by  year,  in 
the  following  unit.  However,  the 
changes  to  the  criteria  and  procedures 
which  are  proposed  in  this  document  are 
based  especially  on  section  3(c](2)(B) 
and  (8)  of  the  19~8  revisions  to  FIP'RA.  In 
discussing  FIFRA  section  3(c)(8).  the 
1978  Conference  Report  of  the  House 
and  Senate  directs  the  EPA  to  consider 
exposure  to  a  pesticide  before  initiating 
the  RPAR  process  (Conf.  Rep.  p.  21). 
This  proposal  requires  FPA  to  take  into 
account  actual  or  projected  human  or 
environmental  exposures  from  a 
pesticide  use  before  a  Special  Review  is 
initiated.  Specifically,  these  proposed 
amendments  would  change  several  of 
the  present  initiating  criteria  from 
reliance  prim.arily  upon  toxic  effects 
found  under  laboratory  conditions  to 
criteria  based  on  the  assessment  of 
actual  or  esti.mated  risk  in  the 
environment. 

Furthermore,  the  1978  revisions  to 
FIFRA  include  section  3(c)(2)(B)  which 
allows  the  Agency  to  require  the 
registrants  to  generate  and  submit 
additional  data  to  support  an  existing 
registration.  Submission  of  data  under 
section  3(c)(21(B)  can  be  enforced  by 
suspension. 

Since  the  inception  of  the  RPAR 
review  program  in  1975,  the  Agency  has 
accumulated  experience  in  regulating 
pesticides  suspected  of  causing  health  or 
environmental  problems.  The  .Agency's 
experience  has  led  to  concern  over  the 
amount  of  time  and  resources  required 
to  review  each  chemical  and  achieve  a 
regulatory  solution,  resulting  in  a  limited 
number  of  chemicals  being  processed 
each  year.  The  length  of  time  involved  in 
the  review  of  RPAR  chemicals  has  been 
considerable,  ranging  generally  from  2  to 
6  years  before  final  resolution. 

The  process  needs  to  be  more  efficient 
in  order  that  risk  concerns  from  problem 
chemicals  can  be  thoroughly  reviewed 
and  quickly  resolved.  The  process  must 


allow  the  Agency  to  respond  quickly  to 
potential  problems  through 
implementation  of  health  and 
environmental  protection  measures. 

The  Agency  believes  that  the 
proposed  changes  to  the  RPAR  criteria 
and  procedures  will  achieve  this  goal 
and  w  ill  integrate  legislative  revisions 
with  Agency  experience. 

This  document  proposes  certain 
changes  to  update  and  facilitate  EPA's 
public  review  process  that  is  initiated 
when  the  Agency  believes  there  are 
data  or  other  significant  evidence  which 
raise  prudent  concerns  that  a  use,  or 
uses,  of  a  pesticide  cause  or  will  cause 
an  unreasonable  risk  to  humans  or  to 
the  environment  as  defined  and  required 
by  section  3[c)(6)  of  FIFRA.  The 
sometimes  rigid  Requirements  of 
§  162.11  have  not  achieved  the  goal  of 
speedy  resolution  of  risk  concerns. 

The  EPA  believes  that  these  proposed 
amendments  will  aid  the  Agency  in  the 
future  regulation  of  pesticides  that  may 
pose  unreasonable  adverse  effects  to 
humans  or  the  environment  and  will 
implement  both  the  letter  and  the  spirit 
of  the  statutory  changes  made  by  the 
Congress.  In  addition,  the  Agency  also 
recognizes  the  necessity  to  maintain 
effective  pest  control  technology  for  the 
protection  of  human  health,  agricultural 
and  forestry  production,  and  the 
environment. 

EPA  believes  that  the  goals  of 
openness,  speed,  scientific  accuracy, 
and  candor  will  be  achieved  by  the  new 
procedures.  This  Proposed  Rule  requests 
the  submission  of  written  comments, 
data  and  other  evidence  or  argument 
from  all  interested  persons  concerning 
all  issues  raised  by  this  rulemaking.  By 
this  notice,  EPA  intends  to  provide  the 
public  with  full  opportunity  for 
discussion  of  all  these  issues  and 
participation  in  the  development  of  the 
final  rule. 

II.  Historical  Background 

A.  The  1972  FIFRA 

In  1972.  FIFRA  was  significantly 
amended  in  scope  and  procedure  with 
respect  to  the  Federal  regulation  of 
pesticides.  Section  3(d)(5)  of  FIFRA 
provides  that  the  Administrator  shall 
register  a  pesticide  only  if  he  determines 
that,  among  other  things,  "when  used  in 
accordance  with  widespread  and 
commonly  accepted  practice  it  will  not 
cause  unreasonable  adverse  effects  on 
the  environment"  under  section 
3(c)(5)(D).  Likewise,  section  6(b)  of  the 
1972  FIFRA  authorizes  the 
Administrator  to  cancel  the  registration 
of  a  pesticide  if  he  determines  that  use 
of  a  product  causes  unreasonable 
adverse  effects  on  the  environment. 


"Unreasonable  adverse  effects  on  the 
environment."  as  used  in  both  the 
registration  and  cancellation  contexts,  is 
defined  by  section  2(bb)  to  mean  "any 
unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social  and  environmental  cost 
and  benefits  of  the  use  of  any  pesticide." 
Furthermore,  the  1972  legislation 
required  that  all  previously  registered 
pesticides  be  reviewed  in  light  of 
possible  adverse  effects  to  health  or  the 
environment  (FIFRA  section  3(g)). 

D.  The  1975  Amendments  to  the  FIFRA 

In  1975.  Congress  amended  the  FIFRA 
in  two  relevant  respects.  These  changes 
required  the  Administrator  to  submit 
proposed  cancellation  actions  or 
proposed  changes  in  classification. 
under  FIFRA  section  6.  to  the  United 
States  Departm.ent  of  Agriculture 
(USDA)  and  the  Scientific  Advisory 
Panel  (SAP)  for  review  prior  to  sending 
such  notice  to  the  registrant  or  making 
public  such  notice.  These  procedures 
were  added  to  assure  that  the  Agency 
complied  with  the  section  6(b) 
cancellation  criteria  by  looking  at  both 
risks  and  benefits  prior  to  formal 
cancellation  hearings. 

First,  the  Administrator  is  required  to 
submit  a  proposed  action,  along  with  an 
analysis  of  its  impact  on  the  agricultural 
economy,  to  ihe  Secretary  of  Agriculture 
for  review.  This  submission  must  occur 
at  least  60  days  prior  to  issuing  the 
notice  of  final  action.  If  the  Secretary  of 
Agriculture  comments  in  writing  on  the 
proposed  action  and  analysis  within  30 
days  after  receipt,  the  Administrator  is 
required  to  issue  both  the  Secretary's 
comments  and  the  Administrator's 
responses  to  these  comments  for 
publication  in  the  Federal  Register, 
along  with  the  notice  actuating  the 
hearing  rights  of  registrants  and  other 
adversely  affected  persons. 

Second,  the  Administrator  Administis 
required  to  submit  certain  proposed 
actions  to  the  SAP  for  peer  review.  The 
Administrator  is  required  to  establish 
this  review,  pursuant  to  detailed 
procedures  specified  in  FIFRA  section 
25(d).  Proposed  cancellation  actions  are 
referred  to  the  SAP  for  comment  on  "the 
impact  on  health  and  the  environment  of 
the  action  proposed  .  .  ."  (section  25(d)). 
The  procedures  governing  the  timing  of 
submissions  to  the  S.^P  and  response  to 
any  comments  received  from  the  S.AP 
are  identical  to  the  procedures 
governing  review  by  the  Secretary  of 
Agriculture. 
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C.  The  1978  Amendments  to  the  FJFHA 

1.  Additional  Data  to  Support 
Registration 

The  Federal  Pesticide  Act  of  1978 
substantively  amended  FIFRA.  One 
significant  1978  addition  to  this  section 
3(c)(2)(B),  which  allows  the  Agency  to 
require  the  registrants  to  submit 
additional  data  in  support  to  an  existing 
registration.  Prior  to  enactment  of  this 
section  the  Agency  had  no  express 
authority  to  require  additional  data  in 
order  to  assess  a  possible  hazard  from  a 
registered  pesticide. 

2.  Interim  Administrative  Review 

Another  significant  1978  addition  is 
FIFRA  section  3(c)(8).  The  current 
oncogenicity  and  mutagenicity  criteria 
for  initiating  RPAR  reviews  do  not  take 
exposure  into  account.  (These  criteria 
were  promulgated  prior  to  1978.)  Thus. 
§  162.11  technically  requires  the 
initiation  of  the  RPAR  process  in  some 
cases  when  the  Agency  may  be 
convinced  that  exposures  or  risks  are 
insignificant.  Because  of  this  perceived 
rigidity.  Congress  added  section  3(c)(8). 
It  provides; 

Interim  Administrative  Review 

Notwithslandinj^  any  other  provision  of  this 
Act,  the  Administrator  may  not  initiate  a 
public  interim  adminisfrdtive  review  process 
lo  develop  a  risk-benefit  evaluation  of  the 
ingredients  of  a  pesticide  or  any  of  its  uses 
prior  lo  initiating  a  formal  action  to  cancel, 
suspend,  or  deny  regisiralion  of  such 
pesticide,  required  under  this  Act.  unless 
sui:h  interim  administrative  process  is  based 
on  a  validated  lest  or  other  sigriifirant 
evidence  raising  prudent  concerns  of 
unreasonable  adverse  risk  lo  man  or  the 
environment.  Notice  of  the  definition  of  the 
terms  validated  test'  and  other  significant 
evidence'  as  used  herein  shall  be  published 
by  the  Administrator  in  the  Federal  Register. 

The  requirement  that  the  Agency  issue 
a  notice  for  publication  in  the  Federal 
Register  defining  the  terms  "validated 
tests'  and  "other  significant  evidence  " 
was  satisfied  by  the  publication  of  a 
notice  in  the  Federal  Register  of 
February  14.  1979  (44  FR  9626)  titled 
"Proposed  Definitions  of  "Validated 
Tssts'  and  'Other  Significant 
Evidence.'  "  This  document  provided 
that  the  definition  of  these  terms  shall 
be  the  definitions  given  to  them  in  the 
Conference  Report  on  the  Federal 
Pesticide  Act  of  1978  (S.  Rep.  No.  94- 
1188.  95th  Cong.,  2d  Sess.  35  (1978).' 


The  legislative  history  of  section 
3(c)(8)  makes  it  clear  that  Congress 
wanted  the  EPA  to  have  some  solid 
evidence  of  risk  to  humans  or  the 
environm.ent  in  hand  before  initiating 
the  lengthy  and  time-consuming  RPAR 
process,  and  that  the  extent  of  human  or 
environmental  exposure  to  a  pesticide 
should  be  considered  when  evaluating 
risk.  The  Conference  Report  of  the 
House  and  Senate  stated  in  pertinent 
part:  | 

Human  exposure  to  pesticides  through  any 
medium  or  pathway  is  a  central  issue  in 
evaluating  the  unreasonable  adverse  effects 
of  pesticide  products.  Where  this  issue  can  be 
resolved  without  an  RPAR  being  initiated,  it 
shall  betConf  Rep.  p.  21). 

Also,  the  Conference  Report  states 
that  "|t]he  Administrator  should  notify 
in  writing  the  registrant  of  a  pesticide 
product  under  Special  Review  of  the 
exact  scope  and  nature  of  any  alleged 
unreasonable  adverse  effect  on  human 
health  or  the  environment  prior  to 
initiating  an  interim  public  review" 
(Conf.  Rep.  p.  145).  In  the  view  of  the 
Conferees,  this  notification  should  be  a 
written,  private  communication  between 
the  Agency  and  the  registrant  (Conf. 
Rep.  p.  71).  Such  notification  is  intended 
to  give  the  registrants  an  opportunity  to 
refute  the  Agency's  findings  in  order  to 
"*   *  *  furnish  a  greater  degree  of 
protection  for  the  property  rights  of 
pesticide  registrants  and  ameliorate  the 
indictment-like  characteristics  of  the 
interim  public  review  process"  (Conf. 
Rep.  p.  145). 

Therefore,  the  Agency  has  followed  a 
practice  of  notifying  registrants  by 
letters  when  it  believes  a  pesticide 
might  become  the  subject  of  a  Notice  of 
Rebuttable  Presumption  Against 
Registration.  Typically,  such  letters  have 
informed  the  registrant  in  general  terms 
of  the  bases  for  the  Agency's  tentative 
conclusions. 

The  Agency's  practice  regarding  such 
early  notification  is  consistent  with 
Senator  Leahy's  statement  on  the  Senate 
floor  debate  on  consideration  of  the 
Conference  Report  regarding  the  1978 
revisions  to  the  FIFRA.  Senator  Leahy 
was  the  floor  leader  for  the  bill,  and  he 
made  this  statement  when  explaining 
the  conference  bill:     l 

I  wish  to  stress  that  this  provision  is  not 
meant  to  permit  extended  private  or  closed 
negotiations.  We  want  to  protect  the  rights  of 
producers,  but  not  circumvent  established 


'  Those  defintinus  HTf  as  follows    "rhe 
Admini.stralor  shall  insure  that  the  pesticiJe  shall 
be  subiecl  to  ihe  RP.-\R  process  only  on  the  basis  of 
a  validated  test  or  other  significant  evidence  (and 
not  on  the  basis  of  unsuH<itanlidted  claims.)  and  that 
the  term  validated  test  be  defined  as  a  lest 
conducted  and  evaluated  in  a  manner  consistent 


with  accepted  scientific  procedures,  and  that  Ihe 
term  other  scientific  evidence.'  be  defined  as 
evidence  that  relates  to  the  Dses  of  a  pesticide  and 
their  adverse  risk  lo  man  or  to  Ihe  environment.  It  is 
Ihe  intent  of  Ihe  conferees  tliat  other  significant 
evidence'  of  adverse  risk  means  factually  significant 
information  and  is  not  to  indude  evidence  based 
only  on  misuse  of  the  pesticide  "  (Conf.  Rep.  p.  20). 


case  law  in  regard  to  substantial  questions  of 
unreasonable  adverse  effects. 

Pesticide  regulation  is  not  the  private 
business  of  the  pesticide  industry  and  the 
EPA.  The  conference  report  language 
affording  affected  pesticide  producers  on 
opportunity  to  respond  to  a  "private 
communication"  about  an  impending  RPAR  is 
not  intended  to  afford  the  registrant  a 
protracted  and  secret  discussion  of  risks  aid 
benefits  with  EPA.  If  the  registrant  discovers 
egregious  errors  in  the  studies  to  be  cited  by 
EPA  in  an  RPAR,  all  parties  are  served  by 
having  this  brought  to  EPA's  attention.  When, 
however,  the  registrant  disputes  the 
conclusions  EPA  may  choose  to  draw  from 
these  experimental  results,  his  views  are  of 
no  greater  relevance  than  those  of  any  other 
person,  and,  indeed,  because  of  this  vested 
interest  in  the  regulatory  outcome,  should  be 
subject,  along  with  the  EPA  interpretation,  to 
public  scrutiny.  Therefore,  "reasonable"  time 
to  respond  to  a  private  communication  on  an 
impending  RPAR  must  take  info  account  the 
interest  of  the  public  in  participating  in  any 
risk-benefit  evaluations  that  affect  their 
health,  and  the  need  to  consider  that  the 
public  may  remain  exposed  to  the  hazard  the 
pesticide  poses  while  the  RPAR  process  is 
underway  [Congressional  Record.  September. 
18.  1978,  vol.  124.  p.  S  15304). 

D.  The  RPAR  Process 

In  its  1975  regulations  implementing 
the  registration  provisions  of  the  1972 
amendments,  the  Agency  created  a 
public  administrative  review  process 
which  as  become  known  as  the 
"Rebuttable  Presumption  Against 
Registration"  or  "PRAR"  process.  As 
mentioned  previously,  this  process  and 
the  criteria  that  trigger  {17a  follows)  it 
are  found  in  40  CFR  162.11.  The  process 
(a)  was  intended  to  provide  an 
administrative  mechanism  for 
identifying  pesticide  uses  which  might 
pose  substantial  questions  of  safety,  (b) 
was  expected  to  provide  an  exchange  of 
information  between  the  Agency  and 
interested  persons  on  the  question  of 
whether  a  substantial  question  of  safety 
in  fact  existed,  (c)  attempted  to  provide 
a  forum  for  broad  public  participation 
during  those  steps,  and  (d)  required 
initiation  of  formal  adjudicatory 
processings  under  FIF'RA  if  the  risk 
criteria  were  not  rebutted. 

Some  of  these  criteria  do  not  require 
the  Agency  to  consider  whether 
significant  adverse  effects  result  from 
the  use  of  the  pesticide;  rather,  they 
require  the  Agency  to  initiate  the  RPAR 
review  on  any  pesticide  that 
demonstrates  the  effect  in  animal 
studies.  The  regulations  have  not  been 
amended  since  1975. 

1.  Risk  criteria  of  the  current  RPAR 
process.  Presently,  §  162.11(a)(3) 
requires  the  Agency  to  initiate  the  RPAR 
process  for  a  pesticide  if  it  meets  or 
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exceeds  any  of  the  following  criteria 
when  used  according  to  label  directions; 

(i)  Acute  toxicity— {A]  Hazard  to 
Human  and  Domestic  Animals.  (1)  Has 
an  acute  dermal  LDm  of  40  mg/kg  or  less 
as  formulated;  or 

(2)  Has  an  acute  dermal  LDw  of  6  g/kg 
or  less  as  diluted  for  use  in  the  form  of  a 
mist  or  spray; 

(3)  Has  an  inhalation  LCm  of  0.04  mg/ 
liter  or  less  as  formulated. 

(B)  Hazard  to  Wildlife.  (1)  Occurs  as  a 
residue  immediately  following 
application  in  or  on  the  feed  of  a 
mammalian  species  representative  of 
the  species  likely  to  be  exposed  to  such 
feed  in  amounts  equivalent  to  the 
average  daily  intake  of  such 
representative  species,  at  levels  equal  to 
or  greater  than  the  acute  oral  LDso 
measured  in  mammalian  test  animals  as 
specified  in  the  Registration  Guidelines, 

(2)  Occurs  as  a  residue  immediately 
following  application  in  or  on  avian  feed 
of  an  avian  species,  representative  of 
the  species  likely  to  be  exposed  to  such 
feed  in  amounts  equivalent  to  the 
average  daily  intake  of  such 
representative  species,  at  levels  equal  to 
or  greater  than  the  subacute  dietary  LCjo 
measured  in  avian  test  animals  as 
specified  in  the  Registration  Guidelines. 

(3)  Results  in  a  maximum  calculated 
concentration  following  direct 
application  to  a  6-inch  layer  of  water 
more  than  Vz  the  acute  LCsc  for  aquatic 
organisms  representative  of  the 
organisms  likely  to  be  exposed  as 
measured  on  test  animals  specified  in 
the  Registration  Guidelines. 

(ii)  Chronic  Toxicity.  [A]  Induces 
oncogenic  effects  in  experimental 
mammalian  species  or  in  man  as  a  result 
of  oral,  inhalation  or  dermal  exposure; 
or  induces  mutagenic  effects,  as 
determined  by  multitest  evidence. 

(B)  Produces  any  other  chronic  or 
delayed  toxic  effect  in  test  animals  at 
any  dosage  up  to  a  level,  as  determined 
by  the  Administrator,  which  is 
substantially  higher  than  that  to  which 
humans  can  reasonably  be  anticipated 
to  be  exposed,  taking  into  account 
ample  margins  of  safety;  or 

(C)  Can  reasonably  be  anticipated  to 
result  in  significant  local,  regional,  or 
national  population  reductions  in  non- 
target  organisms,  or  fatality  to  members 
of  endangered  species, 

(lii)  Lack  of  Emergency  Treatments. 
Has  no  known  antidotal,  palliative,  or 
first  aid  treatments  for  amelioration  of 
toxic  effects  in  man  resulting  from  a 
single  exposure. 

2.  Stages  of  the  current  RPAR  process. 
The  current  RPAR  process  consists  of 
several  stages.  First,  the  initial 
investigation  phase  involved  a  review  of 
the  scientific  studies  that  suggest  that 


one  or  more  of  the  RPAR  criteria  have 
been  met  or  exceeded  by  the  chemical  in 
question.  A  validation  of  these  studies  is 
conducted  by  Agency  scientists  or  by 
contractors.  An  extensive  literature 
search  is  initiated  in  an  attempt  to 
identify  all  available  health  and 
environmental  effects  information,  if 
health  effects  studies  are  found  to  be 
valid,  an  effort  is  made  to  gather  and 
preliminarily  assess  readily  available 
information  on  the  exposure  to  the 
pesticide  in  question.  The  applicants  or 
registrants  of  the  pesticide  are  informed 
of  the  review  and  are  offered  the 
opportunity  to  submit  additional 
information  or  comment. 

The  validated  health  effects  studies, 
the  literature  search,  and  the 
combination  of  this  hazard  information 
with  information  on  use  and  routes  of 
exposure  produce  the  agency's 
preliminary  position  on  the  potential 
risk  of  the  pesticide.  The  document 
describing  this  position  on  risk  is 
referred  to  as  Position  Document  1  (PD 
1).  A  notice  of  the  availability  of  the  PD 
1  and  a  formal  Notice  of  Rebuttable 
Presumption  Against  Registration  is 
published  in  the  Federal  Register.  After 
a  PD  1  is  published,  the  public  process 
begins. 

Risks  can  be  rebutted  in  the  RPAR 
process  by  interested  parties  submitting 
to  the  Agency:  (1)  Evidence  that  the 
study  or  studies  upon  which  the 
presumption  is  based  are  not 
scientifically  valid;  or  (2J  evidence  that 
any  actual  risk  can  be  reduced  to  levels 
where  "unreasonable  adverse  effects" 
will  not  occur. 

This  phase  of  the  process  focuses  on 
the  gathering  of  additional  information 
in  the  form  of  rebuttal  comments, 
additional  information  on  risk,  and  input 
from  other  agencies.  For  example,  the 
United  States  Department  of  the  Interior 
(USDI)  provides  information  on  the 
effects  of  pesticide  use  on  endangered 
species. 

In  the  event  that  the  Agency 
concludes  at  this  point  that  none  of  the 
risk  criteria  have  been  met  with  respect 
to  one  or  more  uses  of  the  pesticide,  the 
pesticide  is  returned  to  the  normal 
registration  process  and  the  RPAR  is 
term.inated  wit!,  regard  to  those  uses.  A 
second  Position  Document  (PD  2)  is 
drafted  which  describes  the  Agency's 
decision  to  support  its  regulatory  action. 
The  PD  2  ends  the  RPAR  process  for 
those  uses. 

When  the  rebuttal  is  not  successful,  a 
rebuttal  assessment,  risk  assessment, 
benefits  assessment,  risk/benefit 
analysis  and  proposed  regulatorj' 
position  are  presented  in  a  document 
termed  Position  Document  2/3  (PD  2/3). 


In  the  PD  2/3,  the  Agency  attempts  to 
examine  the  full  range  of  regulatory 
options  which  are  available  under  the 
law  These  options  range  from  full 
registration  of  specific  uses  to  full 
cancellation.  Within  this  range,  the 
.Agency  has  a  vanety  of  options 
involving  labeling  changes  and 
restricted  use.*  Each  option  is  examined 
in  regard  to  its  impact  on  the  risks  and 
benefits  of  each  pesticide  use.  The 
recommended  decision  presents  the  best 
balance  of  risks  and  benefits  in  the 
interest  of  public  health  and  the 
environment.  A  notice  of  the  proposed 
determination  and  an  announcement  of 
the  document's  availability  are 
published  in  the  Federal  Register  In 
some  cases,  the  PD  1  and  the  PD  2/3 
stages  are  combined  and  a  single 
document  is  published  for  public 
comment. 

As  discussed  earlier,  the  1975 
amendments  to  FIFRA  require  that  if  the 
proposed  decision  (PD  2/3)  proposes 
involuntary  regulatory  measures,  it  must 
be  submitted  to  the  Scientific  Advisory 
Panel  for  review  of  its  scientific  basis 
and  to  the  Secretary  of  Agriculture  for 
comment.  These  comments,  plus  any 
industry  or  public  comments  on  the 
proposed  decision,  are  evaluated.  The 
Agency's  assessment  of  these  comments 
and  the  final  decision  on  the  regulatory 
action  are  then  announced  in  the 
Federal  Register.  The  risk /benefit 
evaluation  supporting  the  final  decision 
is  contained  in  the  Position  Document  4 
(PD  4)  which  is  available  from  the 
Agency  on  request, 

III.  The  Change  of  the  Name 

Over  a  period  of  years,  registrants 
have  commented  that  the  term 
"Rebuttable  Presumption  Against 
Registration"  implies  that  the  risks 
posed  by  a  product  subiect  to  an  RP.A.R 
review  are  not  justified  by  the  benefits 
of  the  products  use.  These  comments 
point  out  that,  at  the  time  the  Agency 
determines  that  a  risk  criterion  has  been 
met  or  exceeded,  there  had  not  been  an 
assessment  of  the  benefits  of  the 
product  under  review  As  a  result,  .many 
registrants  have  expressed  concern  that 
governments  of  foreign  countries  and 
members  of  the  public  may  misinterpret 
the  meaning  of  an  "RPAR  "  notice. 


'  Restricted  use  pesticides  dre  thoee  pesticides 
with  uses  that  are  limited  to  certified  applicators  or 
persons  under  their  supervision,  or  subject  to  other 
regulatory  resinclions  which  might  be  imposed  by 
regulation.  The  term  "certified  applicator"  refers  to 
an  individual  certified  under  section  4  of  the  FIFRA. 
Although  the  Agency  was  given  the  authority  in 
1972  to  have  restricted  use  pesticides,  the  cntens 
necessary  to  classify  pesticides  for  restricted  use 
were  no«  established  until  1975 


12192 Federal  Register  /  Vol.  50.  No.  59  /  Wednesday.  March  27.  1985  /  Proposed  Rules 


The  Agency  recognizes  that  the 
presumption  that  arises  upon  initiation 
of  an  RPAR  review  or  Special  Review  is 
that  one  of  three  types  of  notices — a 
notice  of  denial  of  registration  under 
FIFRA  section  3(c)(6).  a  notice  of 
intention  to  cancel  a  registration  under 
section  6(b)(1).  or  a  notice  of  intent  to 
hold  a  hearing  under  section  6(b)(2) — 
will  be  issued  for  each  pesticide  or 
pesticide  use  under  review,  unless 
specific  information  is  eventually 
brought  forward  to  rebut  the 
presum.ption.  The  procedural  device  of  a 
rebuttable  presumption  reflects  the  fact 
that  under  FIFRA  it  is  the  registrant  who 
must  satisfy  the  ultimate  burden  of 
establishing  that  the  risks  posed  by  his 
product  are  reasonable  in  light  of  the 
benefits  it  provides.  Issuance  of  a  Notice 
of  Rebuttable  Presumption  does  not 
mean  that  the  Agency  has  concluded 
that  the  pesticide  poses  an  unreasonable 
risk.  However,  the  Agency  agrees  that 
the  public  and  others  may  misinterpret 
the  ongoing  review  as  indicating  that  the 
Agency  has  determined  that  registration 
of  a  pesticide  or  pesticide  use  should  be 
cancelled  or  denied. 

Accordingly,  to  avoid  any 
misinterpretations  resulting  from  the 
term  "Rebuttable  Presumption  Against 
Registration,"  the  Agency  proposes  to 
refer  to  its  in-depth  review  of  the  risks 
and  benefits  posed  by  a  pesticide  use  as 
a  "Speciiil  Review."  This  description 
distinguishes  the  process  from  the 
routine  reviews  that  the  Agency 
conducts  in  making  most  registration 
and  reregistration  determinations,  but  it 
does  not  connote  an  Agency  conclusion 
that  a  pesticide  use  presents  or  will 
present  an  unreasonable  risk  to  the 
environment.  The  term  "Special 
Review"  is  intended  instead  to  indicate 
that  the  use  of  a  pesticide  may  pose  a 
significant  risk.  and.  therefore,  the 
Agency  will  perform  an  in-depth  review 
of  the  risks  and  benefits  of  the  pesticide 
use  before  deciding  what  regulatory 
action,  if  any,  is  appropriate. 

IV.  Proposed  Changes  to  Ihe  Risk 
Criteria 

A.  Introduction 

As  discussed  above,  the  risk  criteria 
issued  in  40  CFR  162.11  in  1975  were 
intended  to  identify  pesticides  which 
might  pose  significant  risks  and. 
therefore,  might  require  regulatory 
action.  When  one  or  more  of  the  risk 
criteria  were  met  or  exceeded,  the  RPAR 
process  was  intended  to  provide  a  brief 
period  for  comments  by  interested 
parties,  and  to  propose  and  then  finalize 
a  regulatory  decision  within  a  short 
period  of  time.  However,  the  Agency  has 
encountered  problems  in  attempting  to 


apply  or  interpret  the  criteria.  These 
problems  include  criteria  based  on 
toxicity  without  considering  exposure 
and  unclear  or  impractical  criteria. 

First,  some  of  the  existing  criteria  are 
narrow  or  unrealistic,  since  several.of 
the  criteria  art;  based  on  toxicity 
demonstrated  in  laboratory  tests  (i.e., 
the  acute  oral,  dermal,  and  inhalation 
criteria,  and  the  oncogenicity  and 
mutagenicity  criteria)  without 
considering  whether  exposure  to 
humans  or  other  nontarget  species  is 
high  enough  to  pose  a  significant  risk. 
Illustratively,  the  criteria  for  acute 
effects  to  wildlife  focus  on  laboratory 
test  results  and  a  theoretical 
concentration  of  a  pesticide  in  food  or 
water  which  might  exceed  a  defined 
toxicity  level,  rather  ihan  considering 
the  exposure  to  wildlife  from  a  pesticide 
use  in  the  environment.  As  a  result  of 
initiating  the  RPAR  process  on  criteria 
based  only  on  toxicological  effects 
without  considerirg  exposure  in  the 
environment,  the  Agency  has  discovered 
during  RPAR  reviews  that  these  toxicity 
data  alone  might  be  inadequate  for 
estimating  potential  risks. 

Second,  some  of  the  risk  criteria  are 
unclear  or  have  been  impractical  to 
apply.  For  example,  the  criterion  for 
mutagenic  effects  requires  "multi-test 
evidence."  However,  it  has  been  unclear 
what  the  term  "multi-test  evidence" 
meant  and  what  type  of  evidence  was 
necessary  to  trigger  an  RPAR. 

The  proposed  changes  to  the  risk 
criteria  address  these  types  of  problems 
by  assuring  that  there  is  a  risk  based  not 
only  on  the  toxic  effect  associated  with 
a  pesticide  but  also  on  the  likely 
exposure  to  the  pesticide,  prior  to 
evaluating  the  significance  of  the  risk 
posed  by  the  use  of  a  pesticide. 

B.  Exposure  Information 

Many  different  types  of  exposure 
information  may  be  taken  into 
consideration  when  determining  the 
sufficiency  of  the  exposure  information. 
Among  these  are: 

1.  Predicted  environmental  behavior 
based  on  studies  required  by  40  CFR 
Part  158,  in  particular,  likely  persistence 
and  mobility. 

2.  Parameters  used  to  predict 
absorption  through  the  skin  or 
gastrointestinal  tract. 

3.  Use  volume. 

4.  Description  of  use  practices, 

5.  Actual  or  expected  presence  in  the 
food  chain  of  humans  or  wildlife. 

6.  Estimates  of  the  number  of  people 
and  segments  of  the  population  exposed 
through  occupation,  diet,  or  water 
consumption. 

7.  National  surveys  of  concentration 
of  chemicals  in  humam  tissues. 


In  addition,  the  amount  of  exposure 
information  which  the  Agency 
determines  to  be  sufficient  to  investigate 
risk  may  depend  upon  the  toxicity  or 
uses  of  the  chemical  at  issue.  The 
Conference  Report  of  the  House  and 
Senate  on  the  1978  amendments  to  the 
FIFRA  states: 

In  determining  whether  there  is  more  than 
minimal  exposure,  the  toxic  properties  of  the 
chemical  should  be  considered.  In  some 
cases,  low  levels  of  exposure  in  a  purely 
quantitative  sense  will,  nonetheless,  because 
of  the  serious  toxicity  of  the  chemical,  raise 
prudent  concerns  about  the  safety  of  the 
chemical  (Conf.  Rep.  p.  71). 

A  very  toxic  chemical  would  be 
assessed  differently  from  a  less  toxic 
chemical:  a  chemical  used  on  food  crops 
would  be  assessed  differently  from  a 
chemical  used  only  on  non-croplands. 
Similarly,  the  amount  of  data  which  is 
sufficient  may  vary  according  to  the 
volume  of  use  or  whether  the  uses  are 
minor  or  major. 

Also,  the  Agency  may  have  sufficient 
exposure  information  as  a  result  of  using 
"surrogate"  data.  Surrogate  exposure 
data  are  data  regarding  similar 
chemicals  from  which  the  Agency  may 
extrapolate  if  data  are  not  available  for 
the  chemical  under  review:  see  the 
Federal  Register  of  June  25, 1980  (45  FR 
42858).  In  such  cases,  the  Agency  will 
proceed  without  waiting  for  exposure 
data  on  the  chemical  under  review.  In 
cases  where  the  Agency  determines  that 
additional  information  is  necessary,  it 
will  require  under  FIFRA  section 
3(c)(2)(B]  that  the  registrant  subm.it  this 
information. 

C.  Exposure  as  a  Basis  for  Assessing 
Risk 

Usually,  the  Agency  evaluates  the 
sufficiency  of  exposure  information  in 
order  to  determine  significance  of  risk 
after  validated  toxicity  data  indicate  an 
effect  to  health  or  the  environment. 
However,  in  some  cases  the  Agency  will 
further  investigate  to  determine  the 
significance  of  risk  from  concerns 
originally  raised  from  exposure 
information.  One  such  case  would  be 
when  ground  water  is  found  to  be 
contaminated  by  pesticide. 

Ground  water  provides  45  percent  of 
the  United  States  drinking  water  supply. 
Therefore,  contamination  of  ground 
water  by  pesticides  could  result  in 
widespread  exposure  to  large 
populations.  The  ability  for  some 
pesticides  to  persist  without  significant 
degradation  in  soil  or  ground  water,  the 
mobility  of  ground  water  (and 
waterborne  residues)  throughout  an 
aquifer,  and  the  extreme  heterogeneity 
of  soil  and  aquifer  characteristics  in  the 
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United  States  make  it  difficult  to  predict 
what  level  or  duration  of  ground  water 
contamination  at  a  given  site  may  result 
from  use  of  a  pesticide  at  the  same  or  a 
different  site.  Evidence  of  relatively 
localized  levels  of  pesticide 
contamination  of  ground  water  should 
be  treated  as  a  warning  of  more 
widespread,  future  contamination.  In 
addition,  ground  water  once 
contaminated  cannot  be  easily 
decontaminated;  thus,  there  is  a 
considerable  potential  that  ground 
water  contamination  will  continue  long 
after  actions  have  been  taken  to  restrict 
application  of  the  pesticide. 

Therefore,  if  the  Agency  finds  a 
pesticide  in  ground  water  or  if  the 
Agency  has  data  indicating  the  presence 
of  a  pesticide  in  ground  water,  the 
Agency  will  investigate  further  to 
determine  if  there  is  a  significant  nsk.  If 
essentia]  toxicity  or  environmental  fate 
data  are  not  available,  registrants  will 
be  required  to  submit  the  data  under 
FIFRA  section  3(c)(2)(B).  The  Agency 
will  evaluate  the  available  data  in 
regard  to  levels  and  extent  of  ground 
water  contamination,  the  likelihood  of 
more  extensive  ground  water 
contamination  (both  present  and  future), 
environmental  fate  and  transport,  and 
toxic  effects  in  order  to  determine 
whether  a  Special  Review  should  be 
initiated.  The  mere  presence  of  a 
pesticide  in  ground  water  will  not  be  a 
basis  for  initiating  a  Special  Review,  but 
the  Agency  evaluation  of  known 
contamination  together  with  estimated 
current  and  future  contamination  at 
toxicologically  significant  levels  may 
provide  the  basis  for  initiating  a  Special 
Review. 

The  Agency's  Office  of  Pesticide 
Programs  (OPP)  discussed  toxicity 
assessment  for  drinking  water 
contamination  in  a  document  prepared 
by  OPP  for  the  FIFRA  Scientific 
Advisory  Panel  (SAP)  in  June  1983.  This 
document  states  the  follov\ing: 

Contamination  of  any  d.'-inking  water  by 
pesilcides  is  undesirable,  but  may  be 
unavoidable.  Depending  on  the  level  found, 
however,  regulatory  action  or  a  public  health 
concern  may  or  may  not  be  warranted  In 
order  to  assess  the  significance  of  pesticides 
in  ground  water,  EPA  proposes  to  extend  the 
concept  of  the  acceptable  daily  intake  (ADI), 
used  in  the  establishment  of  food  tolerances, 
as  a  h>enchmark  for  the  assessment  of 
potential  hazard.  The  ADI  has  been  defined 
as  follows:  "The  daily  exposure  level  of  a 
pesticide  residue  which,  during  the  entire 
lifetime  of  man.  appears  to  be  without 
appreciable  risk  on  the  basis  of  all  facts 
known  at  the  time.  The  ADI  is  expressed  in 
milligrams  of  the  pesticide,  as  it  appears  in 
the  diet,  per  kilogram  of  body  weight  per  day 
(mg/kg  bw/day].  Without  appreciable  nsk'  is 
taken  to  mean  the  practical  certainty  thai 


injury  will  not  result  even  after  a  lifetime  of 
exposure.  *  '   '  The  ADI  is  based  on  a 
rigorous  evaluation  of  animal  studies  and,  in 
rare  cases,  human  data  Although  in  most 
cases  the  ADI  will  be  based  on  a  chronic 
feeding  study,  other  studies  such  as  a 
multigeneration  reproduction  study  may  also 
be  used  to  set  an  ADI." 

In  determining  whether  to  initiate  a 
Special  Review,  the  Agency  will 
consider,  among  other  things,  the  levels 
of  contamination  found  in  ground  water 
relative  to  drinking  water  standards  and 
healih  advisories 

The  presence  of  a  pesticide  in  ground 
water  is  one  example  of  an  exposure 
concern  that  would  cause  the  Agency  to 
investigate  further  to  determine  if  there 
is  a  significant  risk.  Other  examples 
include  the  presence  of  unanticipated 
pesticide  residues  in  consumer  products 
and  the  presence  of  indoor  pesticide 
residues  from  domestic  uses. 

D.  Risk  Assessment 

When  the  Agency  determines  that 
there  is  sufficient  exposure  and  effects 
information  on  a  chemcial,  a  risk 
assessment  will  be  performed  for  the 
appropriate  route(s)  of  exposure.  Risk 
assessment  has  been  defined  as: 

'  the  characterization  of  the  potential 
adverse  health  effects  of  human  exposures  to 
environmental  hazards.  Risk  assessments 
include  several  elements:  description  of  the 
potential  adverse  health  effects  based  on 
evaluation  of  results  of  epidemiologic, 
clinical,  toxicologic,  and  environmental 
research;  extrapolation  from  those  results  to 
predict  the  type  and  estimate  the  extent  of 
health  effects  in  humans  under  given 
conditions  of  exposure;  judgments  as  to  the 
number  and  characteristics  of  persons 
exposed  at  various  intensities  and  durations; 
and  summary  judgments  on  the  existence  and 
oveial!  magnitude  of  the  characterization  of 
the  uncertainties  inherent  in  the  process  of 
inferring  risk.' 

The  possible  components  in  risk 
assessment  have  been  described  as 

follows; 

Risk  assessment  can  be  divided  into  four 
major  steps:  hazard  identification,  dose- 
response  assessment,  exposure  assessment, 
and  risk  characterization.  A  risk  assessment 
might  stop  with  the  first  step,  hazard 
identification,  if  no  adverse  effect  is  found  or 
if  an  agency  elects  to  take  regulatory  action 
without  further  analysis,  for  reasons  of  policy 
or  statutory  mandate. 

Of  the  four  steps,  hazard  identification  is 
the  most  easily  recognized  in  the  actions  of 
regulatory  agencies.  It  is  defined  here  as  the 
process  of  determining  whether  exposure  to 
an  agent  can  cause  an  increase  m  the 
incidence  of  a  health  condition  (cancer,  birth 


defect,  etc.)  It  involves  characterizirtg  ihe 
nature  and  strength  of  the  evidence  of 
causation.  Although  the  question  of  vshether 
a  substance  causes  cancer  or  other  adverse 
health  effects  is  theoretically  a  yes-no 
question,  there  are  few  chemicals  on  which 
the  human  data  are  definitive.  Therefore,  the 
question  is  often  restated  in  terms  of  effects 
in  laboratory  animals  or  other  lest  systems, 
e.g..  "Does  the  agent  induce  cancer  in  test 
animals?"  Positive  answers  to  such  questions 
are  typically  taken  as  evidence  that  an  agent 
may  pose  a  cancer  risk  for  any  exposed 
humans.  Information  from  short-term  in  vitro 
\e^\6  and  on  structural  similarity  to  known 
chemical  hazards  may  also  be  considered. 

Dose-response  assessment  is  the  process  of 
charactenzing  the  relation  between  the  dose 
of  an  agent  administered  or  received  and  the 
incidence  of  an  adverse  health  effect  in 
exposed  populations  and  estimating  the 
incidence  of  the  effect  as  a  function  of  human 
exposure  to  the  agent  It  takes  account  of 
intensity  of  exposure  age  pattern  of 
exposure,  and  possibly  other  variables  that 
might  affect  respKinse.  such  as  sex.  lifestyle. 
and  other  modifying  factors.  A  dose-response 
assessment  usually  requires  extrapolation 
from  high  to  low  dose  and  extrapolation  from 
animals  to  humans.  A  dose-response 
assessment  should  describe  and  justify  the 
methods  of  extrapolation  used  to  predict 
incidence  and  should  characterize  the 
statistical  and  biologic  uncertainties  in  these 
methods. 

Exposure  assessment  is  the  process  ol 
measuring  or  estimating  the  intensity. 
frequency,  and  duration  of  human  exposures 
to  an  agent  currently  present  in  the 
environment  or  of  estimating  h\pothctical 
exposures  that  might  arise  from  the  release  of 
new  chemicals  into  the  environment  In  its 
most  complete  form,  it  describes  the 
magnitude,  duration,  schedule,  and  route  of 
exposure;  the  size,  nature,  and  classes  of  the 
human  population  exposed;  and  the 
uncertainties  in  all  estimates.  Exposure 
assessment  is  often  used  to  identify  feasible 
prospective  control  options  and  to  predict  the 
effects  of  available  control  technologies  on 
exposure. 

Risk  characterization  is  the  process  of 
estimating  the  incidence  of  a  health  effect 
under  the  various  conditions  of  human 
exposure  desc-ibed  in  exposure  assessment. 
It  is  performed  by  combining  the  exposure 
and  dose-response  assessments.  The 
summary  effects  of  the  uncertainties  in  the 
preceding  steps  are  described  in  this  step.* 

When  common  parameters  (even  if 
based  cm  scientific  assumptions)  are 
applied  to  a  number  of  chemicals  the 
Agency  can  compare  the  potential  risks 
associated  with  the  use  of  each  of  these 
chemicals.  Therefore,  risk  assessments 
can  assist  the  Agency  in  ranking  or 
prioritizing  chemicals  for  review.  As  a 
result.  Agency  resources  can  be  directed 
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to  those  chemicals  presenting  the 
greatest  potential  risk.  The  Agency  will 
perform  risk  assessments  as 
expeditiously  as  possible  so  that  any 
significant  risk  to  the  public  can  be 
defined  and  announced  quickly. 

Further,  in  order  to  avoid  replacement 
of  one  pesticide  with  another  whose  risk 
may  be  equal  or  greater,  the  Agency  will 
generally  attempt  to  review  the  risks 
and  benefits  of  all  alternative  pesticides 
in  the  same  use  category  of  a  candidate 
for  Special  Review,  and  may  require 
submission  of  data  for  the  alternatives. 
In  some  instances  the  Agency  may 
conduct  Special  Reviews  of  categories 
of  pesticides.  For  additional  guidance 
regarding  Agency  risk  assessments,  see 
the  following  notices  issued  in  the 
Federal  Register  of  November  23,  1984: 
"Proposed  Guidelines  for  Carcinogen 
Risk  Assessment:  Request  for 
Comments"  (49  FR  46294):  "Proposed 
Guidelines  for  Exposure  Assessment; 
Request  for  Comments"  (49  FR  46304); 
"I^oposed  Guidelines  for  Mutagenicity 
Risk  Assessment;  Request  for 
Comments"  (49  FR  46314);  and 
"Proposed  Guidelines  for  the  Health 
Assessment  of  Suspect  Developmental 
Toxicants  and  Request  for  Comments" 
(49  FR  46324). 

E.  The  Proponed  Cnleria  Revisions 

The  following  sets  forth  revisions  in 
the  risk  criteria  (the  standards  for 
initiating  a  Special  Review  of  pesticide 
uses).  F»roposed  §  154.7  includes  criteria 
for  the  initiation  of  a  Special  Review- 
based  upon  (1)  acute  toxicity  to  humans 
or  domestic  animals  {§  154.7(a));  (2)  the 
puiential  of  adverse  chronic  effects  in 
humans  (§  154.7(b));  (3)  mutagenicity 
(§  154.7(c));  (4)  hazards  to  non-target 
wildlife  (§  154.7(d));  (5)  separate  criteria 
for  hazards  to  threatened  or  endangered 
species  (§  154.7  (e)  and  (fj);  and  (6)  an 
"other  adverse  effects"  criterion  which 
would  permit  the  Agency  to  initiate  a 
Special  Review  in  circumstances 
wherein  the  other  criteria  have  not  been 
met  (§  154  7(g)).  The  revised  criteria 
would  require  the  Agency  to  evaluate 
not  only  toxicity  data,  but  also  actual 
and  potential  exposure  information, 
prior  to  initiating  a  Special  Review. 

1.  Acute  toxicity  to  humans  or 
domestic  animals.  Instead  of  the  present 
numerical  criteria  that  trigger  the  RPAR 
process.  EPA  is  proposing  that  the  acute 
toxicity  risk  criterion  for  initiating  a 
Special  Review  [§  162.11(a)(3)(i)(A)l 
should  be  revised  to  read:  "the  use  of  a 
pesticide  .  .  .  may  pose  a  risk  of  serious 
acute  injury  to  humans  or  domestic 
animals." 

This  proposed  changes  to  the  risk 
criterion  for  acute  toxic  effects  is 
intended  to  remedy  the  fact  that  the 


present  criterion  does  not  consider 
whether  humans  or  domestic  animals 
will  actually  be  exposed  to  amounts  of 
the  pesticide  high  enough  to  induce  the 
effect  observed  in  laboratory  tests.  The 
proposed  criterion  would  consider 
exposure,  whether  based  on  observed 
effects  under  conditions  of  use, 
simulated  field  tests,  or  reliable 
estimates. 

2.  Oncogenic,  teratogenic,  fetotoxic, 
reproductive,  and  other  chronic  or 
delayed  toxic  effects.  EPA  believes  the 
current  risk  criteria  for  initiating  a 
Special  Review  pertaining  to 
oncogenicity  (§  162.11(a)(3)(ii)(A))  or 
other  chronic  or  delayed  toxic  effects 
(§162.n(a)(3)(ii)(B))  should  be 
combined  and  revised  to  read; 

the  use  of  a  pesticide  *   '  *  may  pose  a  risk 
of  inducing  in  humans  an  oncogenic, 
teratogenic,  fetotoxic,  reproductive  effect,  or 
a  chronic  or  delayed  toxic  effect,  which  risk 
is  of  concern  in  terms  of  either  the  degree  of 
risk  to  individual  humans  or  the  number  of 
humans  at  some  risk,  based  upon: 

(a)  The  effects  demonstrated  in  humans  or 
experimental  animals. 

(b)  The  known  or  predicted  levels  of 
exposure  of  various  groups  of  humans. 

(c)  The  use  of  appropriate  methods  of 
evaluating  data  and  relating  such  data  to 
human  risk.  I 

Under  this  proposed  criterion,  the 
Agency  would  determine,  from  the  body 
of  available  evidence,  whether  the 
pesticide  use  may  pose  a  risk  of 
inducing  in  humans  an  oncogenic, 
teratogenic,  fetotoxic.  or  reproductive 
effect,  or  another  type  of  serious  chronic 
or  delayed  toxic  effect.  Mutagenic  risks 
would  be  covered  under  a  separate  risk 
criterion. 

The  changes  in  this  criterion  are 
intended  to  improve  the  current  criteria 
by  requiring  that  exposure  information 
be  considered  as  an  integral  part  of  the 
decision  to  initiate  a  Special  Review. 
This  is  consistent  with  the  legislative 
history  of  FIFRA  section  3(c)(8).  The 
Agency  will  determine  the  degree  to 
which  humans  would  be  exposed  and 
whether  adequate  data  exist  to  estimate 
risk.  The  Agency  would  evaluate  the 
quality  of  the  data  available  and 
determine  whether  the  data  would 
support  a  regulatory  action  on  the 
pesticide  of  concern. 

3.  Heritable  genetic  effects.  EPA 
believes  that  the  unique  character  of 
heritable  genetic  effects  justifies 
establishing  a  separate  risk  criterion  for 
such  effects.  This  criterion  for  initiatirtg 
a  Special  Review  is  as  follows; 

the  use  of  a  pesticide  *  *  *  may  pose  a  risk 
of  inducing  a  mutagenic  effect  in  humans, 
based  upon  effects  demonstrated: 

(a)  In  one  or  more  appropriate  test  systems, 
if  there  is  sufficient  evidence  that  the  test 


substance  or  its  metabolites  will  reach 
mammalian  germinal  cells,  or 

(b)  In  epidemiological  or  other  data 
indicating  mutagenic  effects  in  humans, 
unless,  in  either  case,  the  potential  exposure 
of  human  populations  is  sufficiently  low  that 
significant  mutagenic  risk  to  humans  is  not 
likely  to  occur. 

The  changes  reflected  in  the  proposed 
criterion  are  intended  to  eliminate  the 
ambiguity  of  the  existing  criterion 
(§  162.11(a)(3)(ii)(A))  and  to  give  better 
guidance  as  to  the  kinds  of  mutagenic 
effects  which  might  cause  concern.  The 
existing  criterion  states  that  "multitest 
evidence"  is  required  to  initiate  a 
Special  Review.  However,  this  criterion 
does  not  indicate  the  kinds  of 
mutagenicity  tests  that  might  indicate  a 
hazard  to  man.  Furthermore,  it  seems  to 
preclude  action  based  on  one  study. 

The  proposed  criterion  could  be 
satisfied  in  either  of  two  ways.  First,  if 
the  Administrator  concluded  from  the 
results  of  appropriate  testing  that  the 
test  substance  causes  changes  in  genetic 
material  and  that  it  will  reach 
mammalian  germinal  cells,  the  Special 
Review  process  would  be  initiated, 
unless  the  Administrator  also 
determined  that  the  exposure  of 
potential  for  exposure  to  human 
populations  is  insufficient  to  result  in 
significant  risk.  The  term  "germinal 
cells"  is  intended  to  encompass 
reproductive  cells  in  all  stages  of 
development.  Some  mutagenic  test 
systems  provide  evidence  that  the  test 
substance  has  the  ability  to  cause 
changes  in  genetic  material  and  can 
reach  mammalian  germinal  cells.  By 
providing  evidence  of  mutations  directly 
in  the  offspring  of  mammalian  test 
species,  these  test  systems  can  produce 
results  strongly  indicative  of  the  ability 
to  induce  heritable  changes  in  human 
populations.  Therefore,  it  is  possible 
that  one  such  test  system,  properly 
administered,  could  suffice  for  the 
purpose  of  this  criterion,  provided  that 
there  is  actual  or  potential  exposure  to 
human  populations.  In  other  risk 
determinations,  evidence  of  potential 
mutagenicity  would  consist  of  results 
from  test  systems  that  are,  of 
themselves,  less  indicative  of  the  ability 
to  cause  mutations  in  human 
populations.  In  such  instances,  relatively 
more  evidence  would  be  necessary  to 
cause  the  Administrator  to  conclude 
that  genetic  changes  will  occur  and  that 
mammalian  germinal  cells  will  come 
into  contact  with  the  test  substance. 

Second,  the  criterion  could  be 
satisfied  by  direct  evidence  of  heritable 
genetic  change  in  human  populations. 
Although  the  capability  does  not  exist 
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currently,  epidemiological  studies  may 
provide  this  evidence  in  the  future. 

4.  Hazard  to  wildlife.  The  Agency 
bRJieves  that  the  criteria  in 

§  162.11(a){3j(i)(B]  pertaining  to  acute 
effects  on  mammals,  birds,  and  aquatic 
organisms  and  the  criterion  in 
§  162.11(a)(3)(ii)(C)  regarding  wildlife 
population  reduction  should  be 
condensed  into  one  criterion,  except 
that  separate  criteria  for  endangered 
species  are  warranted  (discussed 
below).  This  criterion  for  initiating  a 
Special  Review  should  be  revised  to 
read; 

the  use  of  a  pesticide  '   *   *  may  result  in 
residues  of  the  pesticide  product  or  its 
ingredients,  impurities,  metabolites  or  other 
degradation  products  in  the  environment  of 
nontarget  organisms  at  levels  which  equal  or 
exceed  concentrations  acutely  or  chronically 
toxic  to  such  organisms,  or  which  produce 
adverse  reproductive  effects  in  such 
organisms,  as  determined  from  tests 
conducted  on  representative  species  or  from 
other  appropriate  data. 

The  Agency  has  had  difficulty  in 
implementing  the  existing  criterion.  The 
present  acute  toxicity  criteria  for 
wildlife  are  based  solely  on  a  theoretical 
calculation  of  residue  on  animal  or  bird 
feed  or  in  an  aquatic  organism's 
immediate  habitat  (e.g..  a  6-inch  layer  of 
water).  The  present  criteria  are  met  if 
the  theoretical  residue  exceeds  a 
toxicity  level  determined  by  laboratory 
tests  (e.g.,  LDso).  However,  this  set 
of  criteria  does  not  consider  the 
concentrations  to  which  wildlife  in  the 
environment  are  actually  or  likely  to  be 
exposed.  The  proposed  criterion 
requires  that  actual  or  expected 
concentrations  of  a  pesticide  in  the 
environment  meet  or  exceed  acute  or 
chronic  toxicity  levels  for  an  organism. 

5.  Hazard  to  threatened  or 
endangered  species.  In  order  to  bring 
the  Agency  criteria  into  compliance  with 
the  Endangered  Species  Act  of  1973,  the 
Agency  believes  that  the  criteria  should 
be  revised  to  read: 

the  use  of  a  pesticide  .  .  .  may  pose  a  risk  to 
the  continued  existence  of  any  endangered  or 
threatened  species  designated  by  the 
Secretary  of  the  Interior  or  the  Secretary  of 
Commerce  under  the  Endangered  Species  Act 
of  1973.  as  amended,  or  may  result  in  the 
destruction  or  other  adverse  modification  of 
any  habitat  designated  by  the  Secretary  of 
the  Interior  or  the  Secretary  of  Commerce 
under  the  Endangered  Species  Act  as  a 
critical  habitat  for  any  such  endangered  or 
threatened  species. 

Unlike  the  present  criteria  for  hazards 
to  endangered  or  threatened  species,  the 
proposed  criteria  would  also  consider 
whether  the  habitat  of  any  endangered 
or  threatend  species  might  be  adversely 
affected  by  pesticides.  The  Endangered 


Species  Act  of  1973  requires  the  Agency 
to  consult  with  the  Secretary  of  the 
Interior  or  the  Secretary  of  Commerce 
on  these  issues.  Therefore,  these 
proposed  revisions  would  make  the 
criteria  consistent  with  the  Agency's 
obligations  under  the  Act. 

6.  Other  adverse  effects.  In  order  to  be 
able  to  consider  risks  to  man  or  the 
environment  which  may  not  be  covered 
by  the  preceding  risk  criteria,  the 
Agency  believes  that  the  following 
criterion  should  be  added: 

the  use  of  a  pesticide  '   '   *  may  otherwise 
pose  a  risk  to  humans  or  to  the  environment 
which  is  of  sufficient  magnitude  to  merit  a 
determination  whether  the  use  of  the 
pesticide  product  offers  offsetting  social, 
economic,  or  environmental  benefits  that 
justify  initial  or  continued  registration. 

While  the  existing  §  162.11  criteria  are 
intended  to  define  most  hazards  which 
might  constitute  unreasonable  adverse 
effects,  they  may  not  encompass  all 
possible  types  of  hazard  to  man  or  the 
environment. 

The  proposed  criterion  would  enable 
the  Agency  to  initiate  the  Special 
Review  process  for  potentially  serious 
effects  which  do  not  meet  or  exceed  the 
other  risk  criteria.  An  example  of  such 
an  effect  might  be  the  potential  for  an 
acutely  toxic  pesticide  to  contaminate 
ground  water  despite  label  restrictions 
specifically  prescribed  to  avoid  such 
contamination. 

7.  Lack  of  emergency  treatments.  The 
proposed  regulation  deletes  the  existing 
criterion  in  §  162.11(a)(3)(iii),  which 
addresses  the  lack  of  a  known  treatment 
to  ameliorate  toxic  effects  in  man 
resulting  farom  a  single  exposure.  The 
Agency  recognizes  that  for  many 
pesticide  products  it  is  not  possible  to 
specify  an  effective  antidote  for 
accidental  poisoning.  Accordingly,  the 
determination  the  Agency  considers  to 
be  important  for  the  Special  Review 
process  is  whether  the  lack  of  an 
effective  antidotal  treatment  poses  a 
significant  risk  to  health,  given  the 
particular  packaging,  labeling,  methods 
of  application,  and  characteristics  of  the 
product.  If  such  a  risk  does  exist,  the 
Agency  would  investigate  the  feasibility 
of  various  regulatory  alternatives  to 
reduce  the  risk  to  acceptable  levels.  The 
above  proposed  criterion  for  acute 
toxicity  would  apply  to  risks  of  serious 
acute  injury  resulting  from  product 
toxicity,  whether  or  not  the  risks  result 
from  lack  of  an  effective  antidote. 
Consequently,  the  Agency  believes  that 
a  separate  criterion  is  no  longer 
necessary. 


V.  Proposed  Procedural  Changes  to  the 
RP.^R  Process 

As  mentioned  previously,  the  1972 
legislation  required  that  all  previously 
registered  pesticides  on  the  U.S.  market 
be  reregistered.  This  involved  the 
review  of  over  40.000  pesticide 
formulations.  The  extensive  reviews  and 
documentation  associated  with  the 
rercgistration  review  of  ail  these 
pesticide  form.ulations  would  have  been 
extremely  costly.  In  response  to  this 
problem,  the  19"8  amendments  to  the 
FIFRA  allowed  a  generic  registration 
standards  program  to  be  created.  The 
over  40,000  active  registrations  can  be 
covered  by  approximately  600 
Registration  Standards,  each 
representing  a  single  arti\  d  ingredient. 
These  approximately  600  active 
ingredients  have  been  grouped  into  48 
"clusters,  and  these  clusters  have  been 
ranked  for  review.  A  detailed 
explanation  of  the  cluster  concept, 
describing  how  the  review  priorities  of 
these  clusters  were  set.  is  g;\en  in  a 
notice  published  in  the  Federal  Register 
of  November  14,  1980  (45  FR  -5488] 

As  part  of  the  Registration  Standard 
program,  data  on  the  toxicology, 
chemistry,  environmental  effects,  and 
environmental  fate  of  an  active 
ingredient  are  reviewed.  The  . 
Registration  Standard  will  summarize 
these  data  and  present  any  risk 
concerns  identified  during  the  review. 
At  present,  most  new  identifications  of 
risk  concerns  are  occurring  during 
rercgistration  reviews. 

However,  risk  concerns  may  also  be 
identified  from  reviews  conducted 
outside  the  reregistration  process.  Such 
reviews  may  result  from  new 
applications  for  registration  or  from 
information  submitted  by  individuals, 
research,  or  educational  institutions. 

.4,  General  Matters 

The  Agency  has  developed 
procedures  intended  to  provide 
opportunity  for  public  participation  in 
the  Special  Review  process.  Agency 
personnel  will  be  free  to  meet  and 
otherwise  com.municate  with  persons  or 
parties  outside  of  Government,  including 
manufacturers,  users,  trade  unions,  and 
environmental  groups,  to  obtain 
information,  exchange  views,  explore 
factual  and  substantive  positions,  or 
discuss  regulatory  options  concerning 
Special  Review  decisions.  However, 
under  these  proposed  rules,  no  person 
outside  of  Government  will  be  afforded 
special  or  preferential  access  to  Agency 
Special  Review  decisionmakers  or  to  the 
Agency's  Sp.icial  Review  decision 
process. 
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The  procedures  are  designed  to  ensure 
that  such  meetings  will  not  unduly  delay 
EPA's  Special  Review  decisions. 
Further,  during  such  meetings,  the 
Agency  will  not  commit  to  take  any 
particular  action  concerning  a  pending 
Special  Review  decision.  The  Agency 
could  receive  and  consider  information 
and  recommendations  from  persons  or 
parties  outside  of  Government;  however, 
the  Agency  will  make  the  final 
administrative  decision  on  a  wholly 
independent  basis  and  in  accordance 
with  law. 

All  such  meetings  and 
communications  will  be  recorded  in  a 
docket  which  will  be  maintained  for 
each  chemical  involved  in  pre-Special 
Review  or  Special  Review  and  which 
will  be  indexed.  However,  for  any 
particular  chemical  in  pre-Special 
Review,  the  docket  and  its  indices  will 
become  available  to  the  public  only 
upon  the  conclusion  of  the  pre-Special 
Review  process. 

The  Agency,  through  the  docketing 
procedure,  will  inform  interested 
members  of  the  public  of  the  occurrence 
and  substance  of  any  meetings  with  any 
person  or  party  outside  of  Government 
concerning  pending  Special  Review 
decisions,  and,  upon  reasonable  request, 
will  meet  with  other  responsible 
individuals  or  groups  concerning  such 
pending  decisions  within  a  reasonable 
time.  The  Agency  will  make  available  to 
members  of  the  public  upon  request  any 
draft  Agency  documents  concerning  any 
pending  Special  Review  decisions,  if  the 
documents  otherwise  had  been  made 
available  to  any  person  or  party  outside 
of  Government. 

While  such  procedures  as  the 
docketing  procedure  are  not  required  by 
FIFRA,  the  Agency  believes  it  is 
important  to  increase  the  opportunity  for 
public  participation  in  the  Special 
Review  process.  These  procedural 
changes  will  facilitate  such 
participation. 

A  number  of  procedures  proposed  in 
this  Proposed  Rule  also  address  issues 
identified  in  the  September  19,  1984, 
settlement  agreement  between  the 
parties  m  NRDC  and  AFL-CIO  v.  EPA. 
et  al..  Civil  Action  No.  83-1509.  U.S. 
District  Court  for  the  District  of 
Columbia  (a  copy  of  the  settlement 
agreement  is  available  for  inspection  in 
the  docket  to  this  rulemaking).  Under 
that  agreement  EPA  agreed  to  propose 
formally  a  number  of  procedures  for 
certain  pesticide  program  activities, 
including  pre-RPAR  review,  RPAR 
review  and  Registration  Standard 
development.  Pre-RPAR  review  and 
RPAR  review  are  being  addressed  in 
this  proposed  Special  Review  regulation. 
Registration  Standard  development  will 


be  addressed  in  a  separate  notice  of 
proposed  rulemaking  to  be  published  in 
the  near  future. 

Both  this  Proposed  Rule  and  the 
NRDC  settlement  agreement  contain 
provisions  concerning  the  following 
subjects; 

1.  Public  notification  of  Agency 
decisions  concerning  Special  Reviews 
(§§  154.23, 154.25.  154.31  and  154.33). 

2.  Opportunities  for  public  comment 
concerning  issuance  of  a  Special 
Review,  a  proposed  Special  Review 
decision,  and  a  decision  following  pre- 
Special  Review  not  to  initiate  a  Special 
Review  (§§  154.23,  154.25,  and  154.31). 

3.  Procedures  employed  in 
determining  whether  to  issue  a  Special 
Review  notice  (§  154.21). 

4.  Optional  procedures  which  the 
Agency  may  utilize  to  expedite  the 
Special  Review  process  (§  154.34). 

5.  Maintenance  of  dockets  for  each 
pesticide  in  pre-Special  Review  or 
Special  Review  containing  written 
communications  and  descriptions  of 
meetings  with  persons  or  parties  outside 
of  Government  (§  154.15). 

6.  Preparation  and  public  distribution 
of  docket  indices  (§  154.15). 

7.  General  principles  governing  public 
participation  in  pesticide  decision 
making  and  meetings  with  persons  or 
parties  outside  of  Government 
(§154.27). 

Most  of  these  provisions  were  under 
development  independent  of  the  NRDC 
settlement  agreement.  Although  the 
procedures  embodied  in  this  proposal 
would  have  likely  beer  very  similar 
even  in  the  absence  of  a  settlement 
agreement,  some  of  the  details  of  these 
procedures  are  the  result  of  the 
negotiations.  For  example,  it  was  EPA's 
original  intent  to  propose  establishment 
of  a  public  docketing  procedure: 
however,  some  details  concerning  the 
content  of  the  docket  and  the  proposed 
time  frames  for  inclusion  of  relevant 
items  in  the  docket  were  a  product  of 
negotiations  between  NRDC  and  EPA. 
In  another  instance,  EPA  agreed  during 
negotiations  with  NRDC  to  incorporate 
certain  general  principles  concerning 
pesticide  decision  making  in  the 
proposed  rules  [see  §  154.27(a)  and  (b)). 
While  EPA  believes  that  these  principles 
constitute  sound  policy,  it  might  not 
otherwise  have  incorf)orated  them  in  the 
Special  Review  proposal. 

There  are  similarities  between  the 
docket  and  public  participation 
procedures  for  this  Proposed  Special 
Review  Rule  and  those  proposed  for  the 
upcoming  Registration  Standards 
procedures.  Therefore,  the  Agency 
intends  to  coordinate  its  review  of 
comments  submitted  in  response  to 
these  proposals;  as  a  result,  comments 


submitted  in  response  to  this  Special 
Review  proposal  and  adopted  by  the 
Agency  may,  in  appropriate  instance.s. 
also  be  adopted  with  regard  to  the 
Registration  Standard  proposal  and  vice 
versa. 

B.  Registrant  Notification 

When  the  Agency  concludes 
tentatively  that  effects  data,  together 
with  preliminary  information  on 
exposure,  indicate  that  a  risk  criterion 
may  have  been  met.  registrants  will 
receive  private  notification  that  the 
Agency  is  considering  issuing  a  Notice 
of  Special  Review  (see  §  154.21  and  Unit 
11. C. 2  in  this  preamble).  At  this  stage  the 
Agency  will  be  deemed  to  have 
commenced  the  pre-Special  Review 
process. 

Although  this  notification  is  private,  a 
docket  will  be  established  which  will 
include  this  notification  as  well  as  all 
written  comments  (other  than 
confidential  business  information  or 
"CBI")  submitted  by  the  registrant  in 
response  to  the  notification.  After  the 
decision  is  made  whether  or  not  to  issue 
a  Notice  of  Special  Review,  this 
notification,  all  related  information,  and 
comments  (other  than  CBI)  will  be 
available  to  the  public  (see  §  154.15  and 
Unit  V.D  in  this  preamble). 

Usually,  registrant  notification  would 
consist  of  the  toxic  effects  findings,  the 
route(s)  of  exposure,  general  information 
concerning  the  assumed  level  of 
exposure,  and  any  other  basis  for 
Agency  concern  that  a  risk  criterion  may 
have  been  met.  The  registrant  would 
have  30  days  from  the  receipt  of 
notification  to  dispute  in  writing  the 
validity  of  the  Agency's  conclusions  or 
to  present  in  writing  any  information  in 
response  to  the  Agency's  risk  concerns 
included  in  this  notification, 

C.  Current  Benefits  Review 

After  the  Agency  has  determined  the 
validity  of  a  study  or  evidence  which 
indicates  a  hazardous  effect  to  health  or 
the  environment  from  the  use  of  a 
pesticide,  a  Current  Benefits  Review 
would  be  initiated  on  the  chemical.  Such 
a  review  can  be  completed  in 
approximately  90  days.  Therefore,  the 
Agency  would  have  a  preliminary 
benefits  profile  for  the  chemical  at 
approximately  the  same  time  the  risk 
assessment  is  being  evaluated. 

Benefits  information  would  not  be 
relied  on  to  decide  whether  or  not  to 
initiate  a  Special  Review.  A  benefits 
profile  will  help  the  Agency  decide 
whether  to  allow  a  pesticide  use  which 
has  an  indicated  risk  to  continue  while 
data  and  reviews  are  being  developed. 
Also,  a  preliminary  benefits  profile 
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would  aid  the  Agency  in  developing  a 
realistic  regulatory  position  and  in 
developing  early  regulatory  options. 

Furthermore,  a  benefits  profile  early 
in  the  process  would  aid  the  Agency  in 
knowing  where  to  focus  a  more  detailed 
benefits  analysis.  Such  an  analysis 
would  be  initiated  if  a  significant  risk  is 
found  to  be  associated  with  a  specific 
pesticide  use  of  uses.  However,  a  full 
benefits  evaluation  may  not  be 
undertaken  unless  cancellation  is  being 
considered  as  a  possible  regulatory 
action  for  a  pesticide  use  or  uses. 

D.  Significance  of  Risk-Decision 
Whether  to  Initiate  a  Special  Review 

Following  notification  to  the 
registrants  of  the  Agency's  concerns,  if 
the  Agency  tentatively  determines  that  a 
significant  risk  is  not  associated  with  a 
pesticide  use  or  uses,  a  Federal  Register 
notice  will  be  issued  which  explains  the 
Agency's  previous  risk  concerns,  and 
gives  the  basis  for  the  Agency's 
tentative  determination  that  there  is  not 
a  significant  risk  associated  with  a  use 
or  uses  of  a  pesticide  (and,  therefore,  no 
need  to  issue  a  Notice  of  Special 
Review).  The  notice  also  announces  the 
availability  of  the  Registration  Standard 
or,  for  reviews  conducted  outside  the 
reregistration  process,  the  availability  of 
an  Agency  support  document,  and  if ' 
announces  the  availability  of  the  public 
document.  Finally,  the  notice  solicits 
public  comment  on  the  Agency 
determination  under  §  154.23.  Following 
a  public  comment  period,  the  Agency 
will  issue  a  final  determination  on 
whether  a  significant  risk  may  be 
associated  with  a  pesticide  use  or  uses 
and  on  whether  a  Special  Review  should 
be  issued. 

If  EPA  determines  that  a  significant 
risk  is  associated  with  a  pesticide  use  or 
uses,  a  Notice  of  Special  Review  will  be 
issued  in  the  Federal  Register  for  the 
pesticide  use  or  uses  of  concern.  This 
notice  will  announce:  the  Agency's 
concerns  and  reasons  for  the 
determination  of  significant  risk  and 
issuance  of  a  Special  Review;  the 
assumption  and  data  used  in  the 
analyses:  the  nature  and  strength  of  the 
conclusions;  the  availability  of  the 
Registration  Standard  or  Agency 
support  document;  and  the  availability 
of  the  public  docket.  The  notice  will  also 
solicit  public  comment  and  request 
additional  information  on  the  chemical 
(see  §  154.254).  If  a  public  meeting  has 
been  planned  for  these  risk  issues,  this 
notice  will  announce  such  a  meeting; 
these  meetings  may  include 
presentations  before  the  SAP.  The  time 
allowed  for  public  comment  during  any 
part  of  the  review  will  depend  on  the 
complexity  of  the  issues. 


In  order  to  expedite  decision  making, 
under  the  proposal,  the  Agency  may 
elect  to  issue  a  .Notice  of  Special  Review 
and  a  Notice  of  Preliminary 
Determination  simultaneously:  or,  to 
initiate  cancellation,  suspension,  or 
denial  proceedings  concerning  the 
pesticide  or  any  of  its  uses  without  first 
conducting  a  Special  Review.  If  the 
Agency  elected  to  issue  a  simultaneous 
Notice  of  Special  Review  and  Notice  of 
Preliminary  Determination,  the  Agency 
will  make  the  docket  for  that  decision 
available  for  public  inspection  no  more 
than  three  months  after  private 
notification  to  the  registrant  by  the 
Agency  of  its  risk  concerns  at  the 
initiation  of  the  pre-Special  Review 
process.  The  Agency  is  specifically 
interested  in  receiving  comments  on  the 
extent  to  which  it  should  be  free  to 
deviate  in  other  ways  from  the 
procedures  set  forth  in  this  proposed' 
regulation. 

Reviews  conducted  for  a  new 
registration  application  may  result  in  a 
Special  Review  risk  criterion  being  met. 
VVhen  this  occurs,  a  risk/benefit 
analysis  will  be  performed  by  the 
Agency.  The  Agency  will  use  this 
analysis  to  decide  tentatively  whether  to 
register  any  of  these  new  pesticide  uses. 
The  Agency's  proposed  decision  and 
rationale  will  be  presented  to  the  public 
for  review  and  comment  before  a  final 
decision  is  made. 

E.  Docket 

Following  private  notification  of 
registrants  by  the  Agency  that  if  is 
considering  issuance  of  a  Notice  of 
Special  Review  for  a  pesticide,  the 
Agency  will  establish  a  docket  for  the 
pesticide.  This  docket  and  its  indices 
will  become  available  to  the  public  for 
inspection  and  copying  as  to  pesticides 
involved  in  pre-Special  Review  only 
upon  the  completion  of  the  pre-Special 
Review  procedure.  All  materials  in  the 
docket  for  each  chemical  in  Special 
Review  will  be  available  to  the  public 
for  inspection  and  copying  upon  their 
inclusion  in  the  docket.  Persons  who 
wish  to  examine  the  public  docket  for  a 
particular  pesticide  or  receive  copies  of 
particular  documents  contained  therein 
may  be  required  to  execute  an 
affirmation  of  non-multinational  status 
pursuant  to  FIFRA  section  10(g). 

The  docket  will  contain:  copies  of  all 
public  notices  and  those  documents 
referred  to  by  the  Agency  in  those 
notices  as  relied  upon  by  the  Agency 
(and  subject  to  disclosure  to  the  public 
only  upon  completion  of  pre-Special 
Review  procedures,  any  private 
notification  under  §  154.21);  all  written 
comments  received  by  the  Agency  in 
response  to  such  notices,  and  transcripts 


from  public  meet  jigs.  .\;so,  the  docket 
will  contain  the  following  information 
and  materials: 

1.  A  memorandum,  based  upon  notes 
taken  at  the  particular  meeting, 
describing  each  meeting  (other  than 
information  claim.ed  to  consist  of  trade 
secrets  of  confidential  commercial  or 
financial  information  under  FIFRA 
section  10(b)  or  5  U.S.C.  552(b)(3)  or  (4)) 
between  Agency  personnel  and  any 
person  or  party  outside  of  Government 
which  concerns  a  pending  decision.  The 
proposed  regulations  detail  what  the 
contents  of  such  a  memorandum  would 
include. 

2.  All  comments,  correspondence,  or 
other  materials  concerning  a  pending 
decision  provided  to  the  Agency  by  a 
person  or  party  outside  of  Government 
(other  than  CBI). 

3.  All  documents,  proposals,  or  other 
materials  concerning  a  pending  decision, 
provided  by  the  Agency  to  any  person 
or  party  outside  of  Government  (other 
than  CBI). 

All  documents  and  other  materials  in 
the  docket  will  be  available  for  public 
inspection  and  copying,  except  those 
which  relate  to  a  chemical  in  pre-Special 
Review,  or  those  which  may  not 
lawfully  be  disclosed  (f  g.,  those  which 
involve  trade  secrets  o."-  confidential 
commerical  or  financial  information). 
The  proposed  regulation  provides  time 
limits  for  certain  items  lo  be  placed 
within  the  docket. 

The  Agency  will  maintain  a  current 
index  of  all  materials  in  each  docket.  To 
promote  public  awareness  of  and  access 
to  materials  in  the  public  dockets,  the 
Agency  will  distribute  by  mail,  on  a 
monthly  basis,  a  compendium  of  indices 
for  new  materials  in  the  public  docket  to 
those  members  of  the  public  who  have 
specifically  requested  such  material. 
The  Agency  will  announce  the 
availability  of  docket  indices  both 
annually  in  the  Federal  Register  and  in 
each  Federal  Register  .Notice  concerning 
pre-Special  Review  or  Special  Review 
for  specific  pesticides.  The  Agency  will 
also  be  permitted  periodically  to  require 
parties  on  the  mailing  list  to  renew  their 
previous  request  for  such  indices. 

F.  The  Special  Review  Process 

1.  Public  discussions.  After  the  Notice 
of  Special  Review  has  been  issued, 
additional  information  is  gathered  and 
analyzed  on  effects,  exposure,  and 
benefits  from  a  pesticide.  The  Agency 
will  promote  open  discussion  with  users. 
registrants,  labor  and  environmental 
groups,  and  other  in'erested  parties  The 
discussion  will  focus  on  the  chemical  at 
issue  and  possible  ways  to  reduce  its 
potential  risk  to  health  or  the 


environment.  These  discussions  may  be 
conducted  in  small  groups,  or  the 
Agrncy  may  choose  to  hold  informal, 
public  meetings.  This  period  of 
discussions  may  vary  in  length, 
depending  on  the  complexity  of  the 
issues.  For  each  such  meeting,  a 
memorandum  summarizing  the  meeting 
■shall  be  placed  in  the  public  docket. 

The  registrants  may  offer  to  take 
action  voluntarily  to  reduce  risks. 
Among  those  actions  which  could 
reduce  potential  effects  or  exposure  are 
changing  the  use  patterns,  lowering 
application  rates,  requiring  protective 
clothing  or  respirators  for  applicators, 
label  warnings,  changing  composition  or 
production  methods  etc.  In  addition,  the 
registrant  may  offer  to  cancel  certain 
uses. 

When  assessing  suggested  voluntary 
actions  or  any  possible  regulatory 
option,  the  Agency  must  take  many 
factors  into  consideration.  Obviously, 
voluntary  actions  will  have  merit  only  if 
it  can  be  shown  that  such  actions  would 
reduce  risk  to  "acceptable"  levels.  The 
Current  Benefits  Review  generated 
earlier  on  the  pesticide  at  issue  may 
have  contributed  to  the  Agency's  basis 
for  regulatory  options,  since  alternative 
pesticides  would  have  been  identified 
and  the  possibility  of  substituting 
alternative  pesticides  taken  into 
consideration.  Another  consideration 
will  be  the  enforceability  of  any 
regulatory  action.  For  example,  the 
Agency  must  consider  if  protective 
clothing  requirements  are  enforceable  or 
likely  to  be  complied  with  in  a  given 
situation. 

Some  discussions  with  the 
registrations  must  be  private.  The 
confidentiality  of  certain  production  and 
use  information  is  protected  by  law. 
However,  these  meetings  will  be 
summarized  in  the  public  docket,  and 
upon  resasonable  request,  the  Agency 
will  meet  with  other  responsible 
individuals  or  ;.:roups  concerning  such 
pending  dec:  j:ons  within  a  reasonable 
time.  Furthermore,  to  the  extent  possible 
without  violating  applicable  provisions 
of  law  and  reaulatit)ns  governing 
confidential  business  information,  any 
issues  discussed  or  other  information 
presented  in  these  meetings  will  be 
made  available  in  the  public  docket.  The 
Agency  could  decline  to  meet 
subsequentU  with  any  person  or  party 
who  asserts  unreasonable  confidential 
business  information  claims  for  the 
purpose  of  cin.umventing  the  docket 
procedures. 

If  the  Agency  determines  that  the 
registrants  are  able  and  willing  on  a 
voluntary  basis  to  reduce  the  risks  to 
acceptable  levels,  a  Notice  of 
Preliminary  Determination,  which 


identifies  the  Agency's  previous  risk 
concerns  with  the  pesticide,  explains 
how  the  Agency  feels  these  concerns 
can  be  resolved,  and  gives  the  basis  for 
the  Agency's  proposed  regulatory 
decision  under  §154. 31(a)(2)  will  be 
published  in  the  Federal  Register.  This 
notice  will  solicit  public  comments  on 
the  Agency's  position  and  proposed 
resolution.  After  the  public  comment 
period,  the  Agency  will  review  and 
evaluate  public  comments  before 
announcing  its  final  regulatory  decision 
under  §  154.33.  Therefore,  the  public  will 
have  full  access  to  and  play  a  vital  role 
in  the  decision  making  process. 

Moreover,  to  help  prevent  these 
discussions  from  resulting  in  undue 
delay  in  reaching  pesticide  regulatory 
decisions,  approximately  90  days  after 
these  discussions  begin,  the  Agency  will 
determine  whether  to  cjUtinue  these 
discussions  to  seek  voluntary 
resolutions  or.  instead,  to  begin 
preparation  of  a  document  proposing 
imposition  of  involuntary  regulatory 
measures.  Such  involuntary  restrictions 
include  cancellation,  denial  of 
registration,  or  change  of  classification. 

Following  a  final  regulatory  decision 
any  Registration  Standard  which  had 
been  completed  toi*the  chemical  will  be 
amended  to  reflect  that  decision.  The 
Registration  Standard  will  discuss  the 
previous  risk  concerns  and  how  these 
concerns  were  resolved. 

2.  Risk/benefit  evaluations  and 
preliminary  determination.  If  the 
Agency  determines  that  the  registrants 
are  unable,  or  unwilling,  to  amend 
voluntarily  the  terms  and  conditions  of 
registration  in  a  manner  that  would 
lessen  sufficiently  any  risks  resulting 
from  the  uses  of  the  pesticide,  the 
Agency  will  prepare  to  take  action  to 
cancel,  suspend  or  amend  the  terms  and 
conditions  of  registration  to  eliminate 
any  unreasonable  adverse  effects 
associated  with  the  use  of  the  pesticide. 

The  Agency's  proposed  action  will 
include  an  analysis  of  the  benefits  of 
each  use  of  the  pesticide,  considering 
the  availability  and  cost  of  alternative 
control  methods.  Also,  this  analysis  will 
determine  the  effects  of  the  proposed 
action  on  production  and  prices  of 
agricultural  commodities,  retail  food 
prices,  and  the  agricultural  economy. 

The  USDA  may  be  requested  to 
participate  in  development  of  the 
analysis  by  responding  to  specific 
questions,  augmenting  the  Agency's 
economic  information  previously 
summarized  in  the  Current  Benefits 
Review,  or  generating  a  benefits 
analysis  targeted  to  specific  uses.  All 
potential  sources  of  data  will  be 
explored  in  an  attempt  to  provide  a  full 
assessment  of  the  effects  the  proposed 


action  will  have  on  pesticide  uses, 
commodity  markets,  consumers, 
communities,  and  national  economic 
activity. 

In  accordance  with  statutory 
requirements,  the  Agency  will  conduct  a 
risk/benefit  analysis  to  determine 
whether  the  use  of  the  pesticide  causes 
"unreasonal)le  adverse  effects"  on 
health  or  the  environment  prior  to 
issuing  a  proposed  notice  of  intent  to 
cancel,  suspend,  or  deny  registration  for 
certain  or  all  uses  of  the  pesticide.  The 
Agency's  proposed  action  will  be 
announced  in  the  Federal  Register  in  a 
Notice  of  Preliminary  Determination 
under  §  154.31. 

3.  Review  and  comment  on 
preliminary  determination.  As  required 
by  section  25(d)  of  FIFRA,  the  Agency 
will  submit  the  proposed  action  to  the 
Scientific  Advisory  Panel  for  comments 
on  the  scientific  basis  of  the  proposed 
action  under  §  154.31(b).  The  Panel's 
review  would  be  conducted  in 
accordance  with  the  peer  review  notice 
published  in  the  Federal  Register  of 
December  17, 1981  (46  FR  61502) 
regarding  corroborative  scientific 
review.  At  the  same  time,  as  required  by 
section  6(b)  of  FIFRA,  the  Agency  will 
submit  the  proposed  action  to  the  United 
States  Department  of  Agriculture  for 
comment  especially  on  the  benefits 
issues  and  agricultural  impacts  under 

§  154.31(b).  As  specified  in  sections  6(b) 
and  25(d)  of  the  FIFRA,  the  USDA  and 
the  SAP  will  have  at  least  30  days  to 
provide  comments  to  the  Agency.  During 
this  period,  the  Agency  will  also  solicit 
comments  from  the  public. 

If  the  Agency  met  with  any  person  or 
party  outside  of  Government  concerning 
a  pending  Special  Review  decision,  the 
Agency  will  not  issue  a  final  Special 
Review  decision  until  30  days  after 
inclusion  of  a  memorandum  concerning 
that  meeting  in  the  public  docket.  During 
that  30  days,  any  person  or  party  could 
submit  written  comments  to  the  Agency 
regarding  the  subject  matter  of  the 
meeting  in  question.  If  such  comments 
are  received  at  this  advanced  stage  of 
the  process,  the  Agency  will  consider 
only  those  comments  relating  to  the 
subject  matter  of  the  meeting.  The 
Agency  could  issue  a  decision  without 
allowing  this  30-day  period  if  expedited 
action  was  necessary  to  protect  public 
health  or  the  environment,  or  if  the 
Agency  had  invited  other  parties  with 
potentially  opposing  viewpoints  to  the 
meeting  in  question  (e.g.,  registrants, 
users,  labor,  and  environmental  groups). 

4.  Final  determination.  The  Agency 
will  evaluate  all  comments  received 
from  the  USDA.  the  SAP,  and  the  public 
on  the  proposed  action  and  consider 
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whether  the  proposal  should  be 
modified  prior  to  issuance  as  a  final 
action.  The  Agency  will  evaluate 
comments  and  revise  the  proposed 
action  where  appropriate.  A  Notice  of 
Final  Determination  will  be  issued  in  the 
Federal  Register  announcing  the  final 
action  under  §  154.33  as  well  as  the 
availability  of  a  public  docket.  As 
required  by  FIFRA.  the  notice  will 
include  comments  received  from  the 
SAP  and  the  USDA  and  the  Agency's 
responses  to  these  comments.  The  final 
action  will  be  implemented  after 
issuance  in  the  Federal  Register,  unless 
an  affected  party  requests  that  an 
administrative  hearing  be  held 
according  to  procedures  set  forth  in  40 
CFR  Pari  164. 

VI.  Request  for  Comments 

The  Agency  encourages  and  solicits 
public  comment  on  this  proposed  rule. 
Comments  are  sought  on  all  aspects  of 
the  proposed  criteria  and  the  proposed 
process,  but,  in  particular,  the  Agency 
seeks  comments  on  the  issues  that 
follow. 

1.  The  Agency  is  especially  concerned 
with  ground  water  contamination,  as 
well  as  surface  water  contamination,  by 
pesticides.  Ground  water  contamination 
may  expose  large  populations,  is  very 
difficult  to  clean  up,  and  may  indicate 
more  widespread,  future  contamination. 
Therefore,  the  Agency  has  considered 
establishing  a  specific  risk  criterion  for 
the  initiation  of  a  Special  Review  when 
ground  water  is  found  to  be 
contaminated  by  pesticides.  The 
proposal  does  not  include  a  specific 
criterion  because  the  Agency  believes 
the  other  criteria  provide  an  adequate 
basis  for  initiating  a  Special  Review  to 
address  ground  water  contamination, 
and  no  specific  criterion  is  necessary.  In 
addition,  the  Agency  emphasizes  its 
concerns  regarding  ground  water 
contamination  in  the  preamble:  such 
contamination  will  cause  the  Agency  to 
investigate  further  the  significance  of 
risk  under  Unit  IV. C. 

However,  the  Agency  solicits 
comments  on  the  appropriateness  of 
establishing  a  specific  criterion  for 
ground  water  contamination  by 
pesticides  and  solicits  suggested 
language  for  such  a  criterion. 

2.  Should  the  Agency  omit  the  Notice 
of  Special  Review  and,  instead,  make 
the  first  public  notice  the  Notice  of 
Preliminary  Determination?  Issuance  of 
a  Notice  of  Special  Review  will  raise 
public  concerns  over  the  continued  use 
of  a  pesticide,  before  the  Agency  has 
determined  what  actions,  if  any,  are 
necessary  to  reduce  the  risks  associated 
with  use  of  the  pesticide.  If  the  Agency's 
first  public  notice  was  the  Notice  of 


Prelim.inary  Determination,  the  public 
would  be  better  informed  of  the 
potential  risk  and.  at  the  same  time,  the 
means  to  reduce  the  risk.  In  addition, 
elimination  of  the  Notice  of  Special 
Review  would  conserve  Agency 
resources  that  would  be  required  to 
develop  the  Notice  of  Special  Review 
and  analyze  all  comments  submitted  in 
response  to  it. 

On  the  other  hand,  elimination  of  the 
Notice  of  Special  Review  will  delay 
public  notification  of  potential  -adverse 
effects  associated  with  the  use  of  a 
pesticide.  Furthermore,  because  the 
public  was  not  involved  earlier,  the 
Notice  of  Preliminary  Determination 
m.ay  lack  significant  information  that 
might  have  been  provided  in  response  to 
the  Notice  of  Special  Review.  Moreover, 
in  those  instances  where  the  Agency's 
concerns  would  have  been  resolved 
through  voluntary  actions  by  registrants, 
the  Agency  will  have  needlessly  spent 
resources  to  develop  an  in-depth 
benefits  analysis,  a  use-by-use  risk/ 
benefit  determination,  an  analysis  of 
regulatory  options  for  reducing  the  risks 
associated  with  each  use.  and  the  Notice 
of  Preliminary  Determination. 

3.  How  should  Special  Review 
procedures  be  applied  when  EPA 
receives  an  application  for  registration 
of  a  product,  particularly  one  containing 
a  new  active  ingredient  whose  use 
would  pose  some  significant  risk  and 
thus  satisfies  one  or  more  of  the  §  154.7 
risk  criteria?  Of  course,  the  Agency 
could  sim.ply  refuse  to  issue  the 
registration  until  EPA  had  completed  a 
Special  Review.  However,  if  use  of  the 
product,  would  produce  high  benefits,  if 
the  product  would  replace  other 
products  posing  greater  risks,  or  both, 
there  might  be  merit  in  registering  the 
product,  thus  allowing  its  use  while  the 
Special  Review  is  conducted.  The 
Agency  seeks  com.Tients  on  what 
findings  should  have  to  be  made  as  a 
precondition  of  registering  such  a 
product  before  the  Special  Review  is 
completed,  and  what  conditions  or 
limitations  should  be  placed  on  any 
such  registration. 

The  Agency  is  considering  whether  to 
eliminate  the  Notice  of  Special  Review 
for  new  registrations.  Should  the  Agency 
issue  a  Notice  of  Special  Review  for 
new  chemicals,  whose  use  may  satisfy 
one  or  more  of  the  §  154.7  risks  criteria, 
or  would  it  be  more  appropriate  for  the 
first  public  notice  to  be  the  Notice  of 
Preliminary  Determination?  In 
considering  these  two  options  it  is 
important  to  consider  whether  one  or 
two  rounds  of  public  comments  are 
necessary.  Would  two  rounds  slow 
down  the  process  unnecessarily?  When 
a  Special  Review  is  initiated  on  a 


chemical  already  on  the  market  (e  g.  a 
pesticide  undergoing  reregistration).  the 
Notice  on  Special  Review  allows 
advance  notice  to  the  public  regarding 
possible  exposures  from  using  marketed 
pesticides  which  may  pose  significant 
risks.  When  a  product  is  not  yet  on  the 
market,  the  reasons  for  early  alert  are 
not  as  com.peiling.  and  issuing  a  Notice 
of  Special  Review  may  delay  regulatory 
action. 

4.  Should  the  Agency  formally 
consider  benefits  information  prior  to 
initiating  the  public  Special  Review- 
process? 

Historically,  the  Agency  has  initiated 
Special  Reviews  based  solely  en  risk 
concerns.  This  policy  has  been  based  on 
the  premise  that  unless  there  is  a 
substantive  risk  concern,  a 
comprehensive  benefits  analysis  is  not 
required.  Thus,  the  Agency  process  has 
has  been  first  to  identify  particular 
pesticides  which  appear  to  pose  a 
significant  risk,  then  to  solicit  input  from 
the  registrant  rebutting  the  Agency's 
risks  concerns,  next  to  solicit  public 
input  concerning  both  the  Agency's  risk 
concerns  and  the  benefits  associated 
with  pesticide  use,  and  finally,  to  reach 
a  risk/benefit  decision. 

Based  on  past  experience,  the  Agency 
is  concerned  that  it  may  not  be  possible 
to  gather  adequate  benefits  data  for  a 
meaningful  risk/benefit  analysis  in  the 
non-public.  pre-Special  Review  stage, 
since  users  and  other  parties  from  whom 
it  receives  a  significant  amount  of 
benefit  information  are  excluded  by 
section  3(c)(8)  at  this  stage  in  the 
process.  In  the  current  process.  Agency 
and  external  resources  are  efficiently 
utilized  by  focusing  first  on  whether 
there  is  a  risk  and  then,  only  if 
necessary,  on  a  weighing  of  the  risks 
and  benefits. 

On  the  other  hand,  consideration  of 
benefits  in  the  pre-Speciai  Review 
process  may  conserve  .Agency  resources 
if  EPA  could  make  an  earlier 
determ.ination  that  a  pesticide  does  not 
pose  unreasonable  adverse  effects.  This 
might  occur  in  instances  where  the 
Agency  could  determine  from  available 
benefits  information  that  the  benefits  of 
use  of  a  pesticide  are  sufficiently  large 
to  outweigh  any  conceivable  risk.  In 
such  instances,  consideration  of  benefits 
could  further  the  statutory  intent  of 
FIFFA  section  3(c)(8)  by  avoiding  the 
stigma  associated  with  unnecessary 
issuance  of  a  Special  Review  for  that 
pesticide. 

The  Agency  has  rerently  taken  steps 
to  ensure  that  benefits  information  is 
available  at  an  earlier  stage  of  the 
process,  although  this  does  not  entail  a 
formal  consideration  of  benefits  at  the 


pre-Special  Review  stage.  In  those 
instances  where  EPA  decides  to  initiate 
a  Special  Review,  a  more  extensive, 
formal  consideration  of  costs  and 
benefits  at  the  pre-Special  Review  stage 
might  expedite  the  subsequent  public 
review  process,  if  EPA  could  then  omit 
publication  of  a  PD  1  and  go  directly  to  a 
PD  2/3.  It  might  also  increase  the 
efficiency  of  the  process  by  identifying, 
early,  relevant  issues  or  data  gaps  that 
must  be  addressed  in  order  for  EPA  to 
determine  whether  continued  use 
presents  unreasonable  adverse  effects. 

The  Agency  specifically  solicits 
comments  on  the  utility  and  practicality 
of  inclusion  of  benefits  analysis  in  the 
pre-Special  Review  process. 

5.  Is  the  Special  Review  process  a  fair, 
effective,  and  expeditious  procedure  for 
the  review  of  pesticides?  Should  the 
Special  Review  process  be  abandoned 
and  the  Agency  instead  adopt  some 
other  administrative  mechanism  to 
determine  whether  or  not  to  issue 
notices  of  intent  under  FIFFA  section  6? 

The  Special  Review  process  has,  in 
the  past,  provided  opportunities  for  all 
interested  parties  to  participate  in  an 
informal  and  constructive  process  for 
reaching  complex  risk/benefit  decisions 
on  pesticides  which  may  pose 
unreasonable  adverse  effects.  The 
procedural  changes  proposed  in  this 
Rule  will  affect  the  Agency  greater 
flexibility  in  determining  whether  or  not 
to  initiate  a  Special  Review,  while 
enhancing  the  opportunities  for  public 
participation  in  the  Agency's  decision 
making  process. 

However,  the  Special  Review  process 
is  not  required  by  FIFRA  and  has  been 
criticized  for  being  time-consuming  and 
burdensome.  Although  EPA  is  not 
proposing  one  at  this  time,  an 
alternative  procedure  may  enable  EPA 
to  gather  the  information  necessary  to 
determine  whether  use  of  a  pesticide 
will  present  unreasonable  adverse 
effects  in  a  more  efficient  and  effective 
manner  than  the  existing  Special 
Review  process.  The  Agency  is  therefore 
soliciting  comments  on  whether  the 
advantages  of  the  Special  Review 
process,  even  reformed  by  these 
proposed  revisions,  outweigh  the 
disadvantages. 

6.  Under  the  provisions  proposed  in 
this  rule,  any  decision  not  to  initiate  a 
Special  Review  which  is  made  following 
private  notification  to  the  registrant,  and 
the  reasons  for  that  decision,  will  be 
published  in  the  Federal  Register  for 
public  comment.  Comments  on  the 
necessity  and  desirability  of  publishing 
the  reasons  for  the  decision  not  to 
initiate  a  Special  Review  are  also 
solicited. 


7.  In  the  Federal  Register  of  February 
14, 1979,  the  Agency  proposed  a 
definition  of  the  terms  "validated  lest" 
and  "other  significant  evidence"  as  they 
apply  to  initiation  of  an  interim 
administrative  review  (Special  Review). 

Specifically,  the  Agency  adopted  the 
definition  given  in  the  Conference 
Report  on  the  FPA  [.No.  95-1188]: 

The  Administrator  shall  ensure  thdt 
pesticides  shall  be  subiect  to  the  RPAR 
process  only  on  the  basis  of  a  validated  test 
or  other  significant  evidence  (and  rot  on  the 
basis  of  unsubstantiated  claims),  and  that  the 
term  "validated  test"  be  defined  as  a  test 
conducted  and  evaluated  in  a  manner 
consistent  with  accepted  scientific 
procedures,  and  that  the  term  "other 
significant  evidence"  be  defined  as  evidence 
that  relates  to  the  uses  of  a  pesticide  and 
their  adverse  risk  to  mar  or  to  the 
environment.  It  is  the  intent  of  the  conferees 
that  "other  significant  evidence"  of  adverse 
risk  means  factually  significant  information 
and  is  not  to  include  evidence  based  only  on 
misuse  of  the  pesticide. 

EPA  considers  a  "validated  test"  to  be 
one  which  is  determined  to  have  been 
conducted  in  conformance  with 
acceptable  protocols  and  good 
laboratory  practices,  and  which  permits 
the  Agency  to  make  sound  scientific 
judgments. 

EPA's  Pesticide  Assessment 
Guidelines  contain  "accepted  scientific 
procedures"  for  conducting  tests.  Those 
Guidelines  suggest  protocols  for 
conducting  tests  to  develop  data  to 
support  pesticide  registrations  required 
in  40  CFR  part  158  Data  Requirements 
for  Pesticide  Registration.  The  basic 
criteria  for  determining  the  acceptability 
of  a  test  protocol  are  that  it  meets  the 
purpose  of  the  test  standards  specified 
in  EPAs  guidelines  and  yields  data  of 
suitable  quality  and  completeness. 
Protocols  other  than  those  suggested  by 
EPA  would  satisfy  these  criteria.  For 
example,  data  developers  are  permitted 
to  use  varying  test  procedures  tailored 
to  evaluate  their  particular  ingredients, 
mixtures  or  products. 

Likewise,  protocols  developed  by  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  may  be 
substituted  for  EPA  guidelines.  If  a  data 
developer  elects  to  employ  a  protocol 
which  deviates  from  EPA  guidelines, 
EPA  encourages  consultation  with 
Agency  personnel  prior  to  initiating 
testing  to  ensure  that  the  protocol 
satisfies  EPA's  fundamental  criteria  for 
acceptability. 

Data  used  as  the  basis  for  initiating  a 
Special  Review  may  come  from  many 
sources  including  registrants,  academia, 
other  Federal  agencies,  or  foreign 
countries.  These  data  may  not  meet  the 
stringent  requirements  for  supporting  a 


pesticide  registration.  (This  may  be 
because  the  Part  158  criteria  and  the 
Guidelines  are  relativ  ely  new.  or 
because  the  data  were  developed  by 
persons  or  organizations  who  are  not 
subject  to  regulation  under  FIFRA.) 
Nevertheless,  they  may  contain  useful 
information  which  the  Agency  has 
determined  is  relevant  to  assessing 
potential  risks.  Before  beginning  a 
Special  Review  on  the  basis  of  such 
data,  the  Agency  considers  whether 
generally  accepted  test  methods  and 
good  laboratory  practices  were  used, 
sufficent  numbers  of  measurements 
were  made  to  achieve  statistical 
reliability,  and  adequate  controls  were 
built  into  all  phases  of  the  experiment. 
In  sum,  EPA  does  not  reject  data  merely 
because  they  were  not  developed  in 
strict  accordance  with  suggested 
guidelines. 

"Other  significant  evidence"  refers  to 
data  or  information  that  is  not  generated 
from  "tests"  but  is  instead  contained  in 
reports  of  poisoning  incidents, 
environmental  contamination, 
retrospective  epidemiological  studies,  or 
unplanned  adverse  effects  on  health  or 
the  environment.  Such  evidence  is 
"significant"  if  it  is  sufficiently  reliable, 
in  terms  of  the  documentation  oPthe 
effect  and  the  relevant  qualifications  of 
the  person(s)  who  gathered  the 
information,  to  allow  the  Agency  to 
draw  useful  conclusions  from  it. 

The  Agency  solicits  comments  on  the 
definitions  of  "validated  test"  and 
"other  significant  evidence,"  including 
whether  these  terms  could  be  better 
defined  or  more  suitable  criteria  could 
be  developed  for  these  definitions. 

VII.  Statutory  Review 

A.  Department  of  Agriculture 

In  accordance  with  FIFRA  section 
25(a),  this  proposal  was  submitted  to 
USDA  for  comments.  The  following  are 
the  comments  from  USDA.  Please,  note 
that  some  of  USDA's  comments  on  the 
preamble  refer  to  information  on 
specific  page  numbers  or  line  numbers. 
These  page  numbers  and  line  numbers 
were  in  the  document  as  sent  to  USDA; 
however  as  issued  in  the  Federal 
Register,  the  page  numbers  and  line 
numbers  containing  this  information 
differ.  Therefore,  next  to  the  page 
numbers  and  line  numbers  referred  to 
by  USDA,  the  unit  where  this 
information  can  be  found  is  cited  in 
brackets.  Regarding  USDA's  comments 
en  the  regulation,  although  USDA 
referred  to  some  page  numbers,  these 
comments  also  cited  the  section  in  the 
regulation  where  this  information  can  be 
found;  therefore,  it  was  not  necessary  to 
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add  bracketed  citations  for  USDAs 

comments  on  the  regulation. 

December  11, 1984. 

Mr.  Steven  Schatzow. 

Director.  Office  of  Pesticide  Programs.  U.S. 

Environmental  Protect  ion  Agency. 

Washington.  D.C. 

Dear  Mr.  Schatzow:  This  is  the  U.S. 
Department  of  Agriculture  response  for 
publication,  pursuant  to  FIFRA  section 
25(a)(21(A).  to  the  EPAs  proposed  rule 
regarding  Criteria  and  Procedures  for  Special 
Reviews  of  Pesticides.  This  draft  was 
received  on  November  26  with  letter  dated 
November  19.  The  Department  shares  EPA  s 
concern  over  the  amount  of  time  taken  to 
review  each  chemical  and  achieve  a 
regulatory  solution.  However,  we  also  have  a 
major  concern  that  in  your  efforts  to  improve 
efficiency  and  arrive  at  a  quick  solution,  a 
full  scientific  assessment  of  economic  impact, 
the  needs  of  pest  control  technology  and  the 
balancing  of  benefits  vs  risks  may  well  be 
sacriTiced.  In  this  resonse  we  will  divide  our 
comments  into  those  dealing  expressly  with 
the  proposed  regulations,  and  separately 
those  dealing  with  the  preamble  (o  the 
proposed  regulations 

Comments  on  Preamble 

We  particularly  support  the  statement  on 
page  8,  paragraph  3,  and  the  top  of  page  9 
(Unit  I).  We  would  suggest  that  at  the  top  of 
page  9,  line  13  [Unit  I)  be  modified  to  include 
"by  the  Congress,  including  the  necessity  to 
maintain  effective  pest  control  technology  for 
the  protection  of  human  health,  agricultural 
and  foresty  production,  and  the 
environment". 

The  language  at  page  10-11,  item  B  jUnit 
II.B.|.  is  not  accurate.  We  sv-ggesl  that  the 
statutory  language  be  used.  The  FIFRA  does 
not  provide  for  review  "prior  to  the  initiation 
of  hearings  '  but  "prior  to  sending  such  notice 
to  the  registrant  or  making  public  such 
notice".  There  may  in  fact  not  be  a  hearing  in 
a  particular  instance.  We  would  suggest  that 
it  might  be  appropriate  for  EP.A  to  send  the 
draft  PD  4  to  USDA  60  days  prior  to  making  it 
public  in  accordance  with  the  statute. 
Similarly  at  page  21  [Unit  II.D.2  |.  the 
preamble  states  that  the  "final  decision  on 
the  regulatory  action"  is  announced  after  the 
agency  assesses  USDA.  SAP.  and  public 
comments  on  the  proposed  decision.  The 
preamble  further  provides  that.  "The  risk/ 
benefit  evaluation  supporting  the  final 
decision  is  contained  in  the  Position 
Document  4  (PD41  which  is  available  from  the 
Agency  on  request.  (Emphasis  added  )" 
USDA  is  therefore  not  given  this  final/risk 
benefit  evaluation  which  contains  the  actual 
economic  analysis  for  comment  pursuant  to 
FIFRA  section  6. 

There  appears  to  be  a  discrepancy  between 
pages  22-23  [Unit  III.]  where  EPA  seems  to  be 
committed  to  analyzing  both  benefits  and 
risks  before  deciding  on  a  course  of  action 
and  pages  41^8  [Unit  IV.E.5.— Unit  V.C] 
where  benefits  information  would  not  be 
relied  upon  to  initiate  a  Special  Review,  EPA 
already  having  decided  to  seek  a 
cancellation. 

EPAs  pledge  at  page  35  [Unit  IV.D.j  to 
"review  the  risks  and  benefits  of  all 


12201 


alternative  pesticides  in  the  same  use 
category  of  a  candidate  for  Special  Review" 
is  commendable.  However,  procedures  for 
doing  this  are  not  spelled  out,  and  appear  to 
be  absent  from  the  remainder  of  the  proposed 
regulation,  except  for  a  very  general 
reference  on  page  55  [Unit  V.F.2.).  A  review 
of  all  pesticide  alternatives  for  a  major 
commodity  would  be  very  similar  to  the 
approach  "pesticide  assessment  by 
commodity"  now  underway  on  a  trial  basis  in 
USDA  We  view  this  approach  as  important 
and  necessary  Unless  all  reasonable 
alternative  chemicals  are  reviewed 
simultaneously,  all  alternatives  could  be 
cancelled  one  by  one  if  the  Special  Review  is 
sequential.  If  the  pledge  to  review 
alternatives  refers  to  a  sequential  review,  the 
pledge  has  limited  meaning  or  value.  The 
reguidtion  should  clarify  this  matter,  which  is 
of  critical  importance. 

The  Section  on  registrant  notification  on 
pages  46-47  [Unit  V.B.)  begins  discussion  of  a 
phase  of  EPA  activity  leading  up  to  a 
decision  whether  to  initiate  a  Special  Review. 
However,  during  this  phase,  including 
preparation  of  the  "preliminary  benefits 
profile",  the  draft  regulation  characterizes 
EPA's  activities  as  internal  to  EPA  only, 
except  for  "private"  communication  with  the 
pesticide  registrant.  We  believe  that  other 
parties,  such  as  USDA,  State  departments  of 
agriculture,  agricultural  users,  and 
environmental  groups  should  also  be 
included. 

We  believe  that  these  groups  should  also 
be  included  in  communications  at  this  same 
early  phase  in  order  to  assist  EPA  in 
prepanng  the  preliminary  benefits  profile. 
Also,  a  time  frame  of  90  days  does  not  appear 
to  be  sufficient  for  an  adequate  analysis.  EPA 
is  certainly  aware  of  its  intent  at  a  much 
earlier  point  in  the  sequence.  As  an  example, 
according  to  testimony  before  Congress  it 
was  known  that  benefits  information  was 
needed  on  dicofol  one  full  year  before  any 
word  was  received  hy  USDA  from  EPA. 
FIFRA  does  not  require  ElPA  to  consult  with 
affected  groups  prior  to  deciding  on  a  Special 
Review,  but  neither  does  RFR.A  prohibit  it.  It 
seems  logical  that  all  parties  who  can 
contribute  information  and  analyses  to  a 
risk/benefit  decision  should  be  involved  as 
early  as  possible  in  the  assembly  and 
analysis  of  information.  This  certainly  would 
involve  the  Federal/State  agricultural 
research,  extension,  and  regulatory  network 
including  USDA.  State  Experiment  Stations, 
State  Extension  Services,  and  State 
Departments  of  Agriculture.  Perhaps  the 
"Current  Benefits  Review"  or  preliminary 
benefits  profile  should  be  developed  by 
USDA  with  its  state  cooperators  Not  only  is 
the  involvement  of  these  entitles  logical,  it  is 
also  consistent  with  the  generation  of 
information  and  analysis  associated  with 
previous  pesticide  regulatory  reviews  This 
involvement  is  essential  to  generate  the     , 
greatest  possible  body  of  knowledge,  to  help 
assure  that  the  risk/benefits  decision  is 
consistent  with  the  intent  of  FIFR.A  and  to 
provide  for  a  balance  among  the  goals  of 
environmental  quality  of  adequate  supplies  of 
food  and  fiber  at  acceptable  prices   If  EPA  is 
going  to  consult  with  chemical  companies  at 
this  phase,  it  is  also  desirable  to  consult  with 


USDA.  States,  users,  and  environmental 
groups.  In  our  view  some  mechanism  must  be 
worked  out  to  do  this  expeditiously. 

Page  52,  paragraph  F.l  [Unit  V.F.I. ] 
comments  that  discussions  may  be  conducted 
in  small  groups.  It  is  not  clear  who  will  be 
invited  to  the    small  groups"  meetings.  Will 
advance  notice  be  given  of  all  such  meetings, 
and  can  anyone  attend?  The  term  "voluntary" 
as  used  here  is  somewhat  misleading  The 
term  normally  means  "ansmg  from  one  own 
initiative  ■   While  the  registrant  may  be 
willing  as  a  point  in  concession  to  lake  some 
action,  the  USDA  (representing  the 
agriculture  community)  must  have  input  on 
the  impact  any  changes  might  have  on 
efficacy,  minor  use  needs,  production 
practices  of  farmers,  etc.  In  addition,  USDA 
must  have  the  opportunity  to  assess  the 
overall  performance  oTalternatives  before 
EPA  arrives  at  a  preliminary  decision  on 
regulatory  control. 

Regarding  the  USDA  participation 
addressed  in  the  first  full  paragraph  on  page 
56  [Unit  V.F  2  j.  the  use  of  the  term  "may"  is 
inappropriate  The  USDA  does  plan  to 
participate  USDA  can  more  effectively 
gather  information  from  the  agricultural 
sector  than  any  other  federal  agency  or  single 
state  agency.  For  example,  there  is  an 
indication  in  the  preamble  of  national 
concern  but  no  indication  of  concern  for 
assessing  the  effects  of  proposed  actions  on 
minor  uses  Congress  has  called  for  special 
EPA  attention  to  minor  uses  and  this  is  an 
important  point  worth  specifying  in  the 
preamble  EPA  is  of  course  free  to  seek  help. 
but  this  should  not  be  read  as  limiting 
USDA's  role. 

Page  56  (paragraph  3)  regarding  "Review 
and  Comment  on  Preliminary  Determination" 
[Unit  V.F.3.)  After  special  review  initiation. 
EPA  proposes  to  issue  notices  of  preliminary 
determination  under  {  154.31  FIFT^A  requires 
submission  of  notices  of  intent  to  cancel  to 
USD.A  and  SAP  The  Act  is  silent  on  when 
RP.AR  or  Special  Review  documents  must  be 
referred.  We  would  strongly  encourage  the 
submission  of  such  documents  in  view  of  the 
potential  adverse  impact  a  cancellation  could 
have  on  agncultural  production,  international 
trade,  and  pest  control  technology.  Also,  in 
light  of  the  amount  of  time  ElPA  usually  takes 
to  put  documents  together,  more  than  30  days 
should  be  allocated  for  comment  The 
appropriate  scenario  would  be  to  negotiate 
acceptable  time  frames  before  submission  to 
USDA  depending  on  the  size  of  the  document 
and  how  many  other  documents  are  in 
review  Further,  this  paragraph  states  that  the 
referral  to  the  USDA  is  "for  comment  on  the 
benefits  issues  and  agncultural  impacts ". 
FIFR.A  does  not  r«8tnct  the  range  of  USD.A 
comments.  Exposure  and  risk  assessment 
calculations  and  evaluation  of  environmental 
impacts  are  areas  where  USDA  has  expertise 
and  has  commented  in  the  past.  EPA  needs 
sound  data  from  every  reliable  source  and  it 
should  encourage  access  to  and  use  of  such 
data. 

At  page  59  (Unit  VI.)  EPA  seeks  comment 
on  questions  2.  namely,  should  a  Notice  of 
Special  Review  be  eliminated  and  should  the 
first  public  notice  be  a  Notice  of  Preliminary 
Determination?  The  answer  is  emphatically 


No!  In  our  prior  comments  we  are  sugjjpsting 
just  the  opposite — even  earlier  participation 
by  L'SDA.  states,  users  and  environmental 
groups  than  EPA  suggests  If  EPA  were  to 
give  its  first  notice  in  a  Notice  of  Preliminary 
Determination,  the  very  tight  deadlines  now 
contemplated  in  the  formal  Special  Review 
process  would  preclude  the  collection  of 
important  information,  and  would  also 
preclude  analyzing  the  relative  benefits  of 
alternative  pesticides  and  control  methods, 
and  of  environmental  effects. 

The  paragraph  on  the  flexibility  act  on 
page  62  [Unit  VIII. B.J  should  be  clarified.  Is 
this  meant  to  be  concerned  solely  with  the 
regulatory  impact  on  pesticide  registrants  or 
is  the  economic  impact  on  farmer  growers 
and  other  small  entities  also  included? 

CoRunents  on  Regulations 

Section  154. l|a)  implies  a  predetermined 
decision  to  cancel  registration  of  a  given 
pesticide  as  opposed  to  outlining  a  process 
for  fully  evaluating  the  scientific  data.  It  has 
been  our  impression  that  the  Agency  has 
been  trying  to  avoid  that  predetermination— 
hence  a  shift  from  the  term  RPAR.  The 
language  should  be  modified  to  read, 
"following  completion  of  the  Special  Review 
process  determinations  appropriate  to  the 
data  collected  will  be  made  and  the  pesticide 
in  question  will  be  returned  to  registration,  or 
registered  with  or  without  modification  or 
proceedings  initiated  to  cancel  or  deny  the 
registration".  This  would  also  then  be  in 
concert  with  the  preamble  intent  at  page  22 
|Unit  III  |. 

It  is  our  opinion  that  §  154.3{d).  defining 
"person",  does  not  add  anything  but  potential 
confusion  with  the  term  "person"  as  defined 
in  the  Act.  FIFRA  section  2(s).  Moreover,  the 
definition  in  the  regulation  may  conflict  with 
the  statutory  definition.  The  term  person  in 
the  statute  encompasses  those  listed  in  the 
proposed  rule,  but  the  rule  apparently 
excludes  persons  included  under  the  statute. 
If  the  Agency  intends  to  limit  the  term  and 
redefine,  it  then  trade  associations,  grower 
organizations,  government  bodies  and  other 
groups,  for  example,  should  be  added  or  their 
exclusion  from  the  Special  Review  process 
should  be  explained  and  justified 

Is  it  the  agency's  intent  to  conduct  Special 
Reviews  on  a  use  by  use  basis  as  indicated  in 
5  154.5?  If  so.  would  only  the  specific  use  as 
outlined  in  the  announcement  of  a  Special 
Review  be  subject  to  regulatory  action? 
Further.  The  cnteria  in  §  154.5  on  page  67  are 
extermely  vague.  While  this  allows  the 
agency  flexibility,  it  may  lead  to  requests  for 
Special  Review  based  on  isolated  and  minor 
potential  for  adverse  effects.  Also,  the 
language  at  J  154.7(g)  allows  consideration  of 
"social"  benefits  alone,  but  FIFRA  section  2 
(bb)  defines  "unreasonable  adverse  effects 
on  the  environment"  to  take  into  account  the 
economic,  social.  a/Jc/ environmental  costs 
and  benefits  of  the  uses  of  any  pesticides". 
To  more  closely  reflect  the  statutory  language 
the  word  "or"  between  "economic"  and 
"environmental"  should  be  replaced  by 
"and". 

At  page  70.  §  154.15.  the  proposed 
regulation  indicates  that  any  written 
response  to  the  ".Notice  of  Preliminary 
Determination"  from  the  Secretary  of 


Agriculture  will  be  made  a  part  of  the  docket. 
Again,  at  154.31(a)(5)  there  is  a  statement 
concerning  referral  of  the  preliminary 
determination  and  we  believe  that  it  is 
appropriate  for  the  agency  to  seek  USDA  and 
Scientific  Advisory  Panel  input  at  that  point. 
However,  since  FIFRA  also  requires  the 
submission  of  section  6|b)  notices  to  the 
Secretary  we  take  §  154  31  and  |  154.33  as 
two  separate  referrals.  The  notice  of 
preliminary  determination  is  not  a  FIFRA 
section  6  notice  of  intent  to  cancel. 

A  discussion  of  any  changes  between  the 
"preliminary"  and  "final"  notice  should  be 
included  in  the  contents  of  the  notice  at 
154.33(b).  In  this  regard,  and  in  concert  with 
our  comments  on  §  §  154.15  and  154.31,  if  any 
substantive  changes  have  oeen  made  or  if  an 
elapsed  time  of  greater  than  one  year  has 
occurred,  a  new  referral  Id  the  USDA  and 
SAP  should  be  made. 

Comments  made  by  USDA  and  SAP  on 
preliminary  documents  in  the  past  have  been 
congent  and  on  point.  If  future  agency 
decisions  issued  in  a  notice  of  intent  to 
cancel  are  based  on  the  earlier  PD  2/3, 
referrals  of  PD  4  likely  will  be  pro  format,  and 
no  additional  comments  would  be  needed.  If, 
however,  the  actual  regulatory  decision 
changed  significantly  from  that  selected  as 
preferred  or  probable  among  the  range  of 
options  included  PD  2/3.  referral  of  the  new 
decision  is  imperative  so  that  USDA  and  SAP 
can  comply  with  Congress'  intent  in  FIFRA 
sections  6(b)  and  25. 

Referral  of  PD  2/3  and  later  of  PD  4  can  be 
compared  to  the  section  25(d)  provision  for 
review  of  both  proposed  end  final  regulations 
from  EPA.  This  procedure  has  caused  no 
delay,  and  none  should  be  expected  if  the 
agency  continues  to  refer  PD  2/3  and  then 
provides  a  notice  of  inteat  with  PD  4  in 
advance  of  publication,  as  required  by  FIFRA 
section  6(b). 

To  contend  that  PD  V3  constitutes  the  final 
agency  regulatory  action  could  require  EPA 
to  prepare  an  analysis  of  agricultural  impact 
for  each  option  discussed,  so  USDA  can 
review  all  the  options  and  impacts  to  be 
certain  it  assesses  the  one  which  will  finally 
be  chosen.  Such  a  process  would  satisfy 
FIFRA.  but  leads  to  excessive  workloads  and 
waste  of  resources  in  both  USDA  and  EPA. 

We  appreciate  the  opportunity  for 
comment  on  this  very  important  set  of 
proposed  regulations.  We  wish  to  work  very 
closely  and  cooperatively  as  they  are  brought 
to  final  publication  and  then  implementation. 
Sincerely. 

Charles  L.  Smith, 

Coordinator.  Pesticides  c^d Pesticide 

Assessment. 
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The  following  are  EPA  responses  to 
USDA  comments  on  the  preamble 
portion  of  the  Proposed  Special  Review 
Criteria  and  Procedures  Rule. 

In  response  to  the  suggestion  that  line 
13  on  page  9  (in  Unit  1)  of  the  preamble 
be  modified,  we  have  included  the 
following  new  sentence:  'In  addition, 
the  Agency  also  recognizes  the  necessity 
to  maintain  effective  pest  control 
technology  for  the  protection  of  human 


health,  agricultural  and  forestry 
production,  and  the  environment." 

Regarding  the  second  paragraph  of 
comments,  we  agree  with  the  suggestion 
concerning  the  language  in  Unit  II. B.  of 
the  preamble:  we  have  incorporated  the 
statutory  language.  We  regard  to  the 
remainder  of  the  comments  in  the 
second  paragraph,  the  Agency  does,  and 
will  continue  to.  send  the  draft 
(proposed)  regulatory  decision 
containing  the  risk/benefit  evaluation 
and  economic  analysis  to  USDA  in 
accordance  with  FIFRA  section  6.  In  this 
draft  we  mention  all  available  options, 
and  request  USDA  to  comment  on  this 
draft  in  the  time  allowed  by  statute. 

Regarding  the  third  paragraph  of 
suggestions  we  do  not  believe  there  is  a 
discrepancy  between  Unit  III  and  Unit 
1V.E.5  through  Unit  V.C.  Under  these 
rules.  EPA's  decision  whether  or  not  to 
initiate  a  Special  Review  for  a  particular 
pesticide  is  based  on  considerations  of 
risk  to  health  or  the  environment. 
Initiation  of  a  Special  Review  does  not 
indicate  that  EPA  has  decided  to  seek  a 
cancellation.  Rather,  it  means  that  the 
pesticide  appears  to  pose  risks  which 
are  sufficiently  significant  to  require  a 
comprehensive  evaluation  of  risks  and 
benefits.  Only  after  analyzing  both 
benefits  and  risks  in  the  context  of  a 
Special  Review  will  the  Agency  decide 
whether  a  cancellation  notice  is 
warranted. 

Regarding  the  discussion  in  the  fourth 
paragraph  of  comments.  EPA  will  use 
comparative  risk/benefit  data  to  the 
extent  that  these  data  are  available  and 
such  a  comparison  can  be  done  in  a 
timely  fashion  thereby  not  delaying 
important  risk  reduction  decisions.  We 
expect  that  risk/benefit  data  on 
alternative  pesticides  will  be  more 
readily  available  in  the  future.  For 
example.  Special  Reviews  will  often 
arise  in  the  context  of  Registration 
Standard  development.  Under  the 
Agency's  "cluster  concept,"  under  45  FR 
75488,  November  14, 1980,  active 
ingredients  with  similar  uses  and  sites 
will  be  scheduled  for  Registration 
Standard  development  in  approximately 
the  same  time  frame,  thereby  enhancing 
the  likely  availability  of  comparative 
data.  Finally,  in  those  instances  where  it 
may  be  necessary  to  regulate  alternative 
chemicals  sequentially,  the  pesticide 
industry  is  generally  aware  of  the 
problem  and  can  respond  most 
appropriately  by  developing  new,  less 
toxic  alternatives. 

Regarding  the  fifth  and  sixth 
paragraphs  of  comments,  the  Agency 
believes  that  the  intent  of  FIFRA  section 
3(c)(8)  does  not  permit  parties  such  as 
agricultural  users  and  environmental 
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groups  to  participate  in  pre-Special 
Review  discussions.  The  legislative 
history  of  section  3(c)(8)  directs  the 
Agency  to  notify  affected  registrants  of 
the  Agency's  RPAR  concerns  by 
"private  communication."  in  order  to 
"ameliorate  the  indictment-like 
characteristics  of  the  RPAR  process." 
Under  the  Proposed  Rule,  once  a 
decision  whether  or  not  to  initiate  a 
Special  Review  is  made,  users, 
environmental  groups,  and  other 
interested  persons  will  have  the 
opportunity  to  participate  fully  in  the 
subsequent  Special  Review  or  to  submit 
comments  concerning  the  Agency's 
decision  not  to  initiate  a  Special  Review. 

We  are  willing  as  a  courtesy  to  notify 
USDA  when  the  Agency  sends  a  pre- 
Special  Review  notification  to  affected 
registrants,  in  order  to  facilitate  USD.A's 
internal  planning  and  data  gathering 
efforts.  However,  it  must  be  expressly 
understood  that  such  notification  will 
not  be  communicated  to.  or  otherwise 
serve  as  the  basis  for  communications 
or  inquiries  to.  parties  outside  the 
Federal  government  during  the  pre- 
Special  Review  discussions. 

Regarding  the  seventh  paragraph, 
these  meetings  will  be  attended  by  those 
who  are  invited  by  the  Agency  and/or 
by  those  who  request  a  meeting.  Public 
meetings  may  be  held,  and  in  these 
cases,  advance  notice  would  be  given. 
(See  the  discussion  in  Unit  V.F.I  of  the 
preamble.) 

Regarding  the  eighth  paragraph  of 
comments,  the  Agency  will  assure  that 
USDA  has  an  opportunity  to  comment 
on  any  proposed  EP.A  regulatory  action. 
As  in  the  past,  the  Agecny  will  provide 
all  proposed  Special  Review  actions  to 
the  Secretary  of  Agriculture  for 
comment.  In  addition,  USDA  can 
comment  and  contribute  during  the 
"Public  Discussions"  stage  of  the 
Special  Review  process.  (See  Unit  V.F.I 
of  the  preamble.) 

Regarding  the  ninth  paragraph  of 
comments,  please  note  that  the  Agency 
will  invite  USDA  to  perform  joint 
assessments  or  analyses  with  EPA  when 
we  believe  such  joint  efforts  w'ill 
provide  more  timely  and  comprehensive 
assessments  than  would  otherwise 
result.  Although  there  is  no  statutory 
requirement  that  EPA  involve  USDA  in 
conducting  these  analyses.  EPA  values 
information  that  USDA  can  provide.  We 
encourage  USDA  to  submit  data  or 
analyses  for  the  Agency's  consideration 
at  any  time  during  the  process. 

Regarding  the  tenth  paragraph  of 
comments,  this  Proposed  Special 
Review  Rule  states  that  USDA  will  have 
at  least  30  days  to  comment  on  EPA 
preliminary  determinations;  if  more  time 
is  needed,  EPA  will  consider  requests 


from  USDA  for  extensions  of  time.  In 
addition,  the  Agency  agrees  that  USDA 
may  submit  more  than  just  benefits  and 
agricultural  information  to  EPA.  Thus, 
language  in  Unit  V.F.3  has  been  changed 
to  read  ".  .  .  the  Agency  will  submit  the 
proposed  action  to  the  United  States 
Department  of  Agriculture  (USDA)  for 
comment  especially  the  benefits  issues 
and  agricultural  impacts. . ." 

Regarding  the  eleventh  paragraph  of 
comments  which  pertains  to  question  2 
in  Unit  VI  Request  for  Comments,  the 
Agency  will  give  USDA's  concerns 
every  consideration  in  deciding  whether 
to  forego  the  initial  Notice  of  Special 
Review. 

Regarding  paragraph  12  of  the 
comments,  under  the  Regulatory 
Flexibility  Act,  EPA  considered  the 
possible  regulatory  impact  on  registrants 
that  might  result  from  this  proposed  rule. 
When  individual  Special  Reviews  are 
performed,  the  regulatory  impact  on 
farmers  and  growers,  as  well  as 
consumers  and  other  sectors  of  the 
economy,  will  be  evaluated  and 
considered. 

The  following  are  EPA  responses  to 
USDA  comments  on  the  regulation 
portion  of  the  Proposed  Special  Review 
Criteria  and  Procedures  Rule. 

Regarding  paragraph  13  of  the 
comments,  the  following  has  been  added 
to  §  154.1(a):  "[following  completion  of 
the  Special  Review  process,  a  pesticide 
in  question  may  be  returned  to  the 
registration  process." 

Regarding  the  comments  in  paragraph 

14.  we  believe  that  the  term  "person"  as 
defined  in  §  154.3(d)  of  the  regulation 
does  not  exclude  any  group  or  person 
from  the  Special  Review  process. 

Regarding  the  comments  in  paragraph 

15.  the  Agency  intends  to  conduct 
Special  Reviews  on  a  use  by  use  basis, 
and  only  the  specific  use(s)  outlined  in 
the  Special  Review  would  be  subject  to 
regulatory  action.  In  addition,  the 
language  at  §  154.7(g)  the  word  "or" 
between  "economic  "  and 
"environmental "  has  been  changed  to 
"and". 

Finally,  with  respect  to  the  comments 
in  paragraphs  16  through  20.  the  Agency 
believes  that  referral  of  the  PD  ^3  to 
USDA  and  SAP  for  comment  is  the  most 
efficient  approach  and  also  satisfies  all 
applicable  legal  requirements.  The  PD  % 
incorporates  the  Agency's  preliminary 
decision  concerning  issuance  of  notices 
of  intent  under  FIFRA  section  6(b)  and 
identifies  and  discusses  alternative 
regulatory  options.  Affording  USDA  and 
others  an  opportunity  to  comment  on  the 
Agency's  preliminary  decision  insures 
that  comments  will  be  received  at  a 
meaningful  stage  in  the  Agency's 
decisionmaking  process.  On  the  basis  of 


a  review  of  these  comments,  the  Agency 
may  adopt  either  the  preliminan,' 
decision  announced  'n  the  PD  ^3  or  a 
decision  which  is  a  logical  outgrowth  of 
the  identification  and  discussion  of 
options  and  issues  in  the  PD  ^3.  In  either 
case,  the  Agency  will  have  afforded 
USD.A  full  opportunity  to  comment  on 
the  content  of  any  resultant  cancellation 
notices, 

B.  Scientific  Advisory  Panel 

Copies  were  also  supplied  to  the 
Scientific  Advisory  Panel  for  comment. 
The  SAP  comments  are  as  follows. 

Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act — Scientific  Advison,  Panel 

Review  of  the  Proposed  Special  Review 
Criteria  and  Procedures  Rule 

The  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  Scientific  Advisorj' 
Panel  fS.^P)  has  completed  review  of  the 
Agency's  Proposed  Special  Review  Criteria 
and  Procedures  Rule  The  review  was 
conducted  in  an  open  meeting  held  in 
Alexandria.  'Virginia,  on  December  13.  I9&-J 
All  Panel  members  were  present  for  the 
review  with  the  exception  of  Dr.  Richard 
Griesemer. 

Public  notice  of  the  meeting  was  published 
in  the  Federal  Register  on  Friday,  November 
16.1984. 

In  consideration  of  all  matters  brought  out 
during  the  meeting  and  careful  review  of  the 
proposed  Rule,  the  Panel  unanimously 
submits  the  following  report: 

Report  of  SAP  Recommendations 

The  Scientific  Advisory  Panel  endorses  the 
concept  of  flexibility  presented  in  the 
proposed  Special  Review  Criteria  and 
procedures  Rule  whereby  the  total  weight  of 
evidence,  taking  exposure  to  a  pesticide  into 
account,  rather  than  whether  a  pesticide 
simply  exceeds  one  of  more  of  the  Special 
Review  criteria,  dictates  whether  a  pesticide 
whould  go  into  Special  Review 

However,  the  Panel  believes  that  a  clear 
succinct  statement  of  the  objectives  of  the 
proposed  Rule  is  required  at  the  beginning  of 
the  document.  This  statement  should 
specifically  allude  to  the  weight  of  evidence 
approach  which  takes  exposure  into  account. 
The  SAP  believes  that  if  the  thought 
processes  whereby  a  decision  is  reached 
whether  or  not  to  submit  a  compound  to 
Special  Review  are  more  fully  and  clearly 
defined,  there  should  be  no  need  for  greater 
specificity  in  the  criteria. 

The  Panel  notes  that  a  number  of  specific 
comments  on  the  draft  Proposed  Rule  were 
brought  to  EP.'^  s  attention  during  the  course 
of  the  meeting,  and  it  requests  that  these 
comments  be  incorporated  into  the  final 
Proposed  Rule.  Those  persons  wishing  to 
review  such  comments  in  detail  should 
contact  the  Executive  Secretary  of  the  S.*\P  at 
703-557-7086  regarding  access  to  the 
transcript  of  the  meeting 

FOR  THE  CHAIRMAN; 
Certified  as  an  accurate  report  of  Findings: 
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Dated:  January  9. 1985. 

Philip  H.  Gray,  Jr. 

Executive  Secretary, 

FIFRA  Scientific  Advisory  Panel. 

The  following  are  EPA  responses  to 
the  SAP  comments  on  the  Proposed 
Special  Review  Criteria  and  Procedures 
Rule. 

Regarding  the  Panel's  belief  that  a 
clear,  succinct  statement  of  the 
objectives  of  this  Proposed  Rule  should 
appear  at  the  beginning  of  the  document, 
the  following  discussion  has  been  added 
to  Unit  I  of  the  preamble: 

The  objective  of  this  proposed  Rule  is  to 
revise  both  the  substantive  criteria  and  the 
procedures  for  the  Special  Review  (RPAR) 
process:  these  proposed  criteria  will  be  used 
by  the  Agency  to  determine  if  a  use  or  uses  of 
a  pesticide  may  pose  a  significant  risk  to 
health  or  the  environment.  If  one  or  more  of 
these  criteria  are  met  or  exceeded,  the 
Agency  will  initiate  a  Special  Review  on  the 
pesticide  product  use  or  uses  in  question, 
leading  to  an  ultimate  determination  of 
whether  this  use  or  uses  may  pose 
unreasonable  adverse  effects  to  humans  or 
the  environment. 

The  current  risk  criteria  for  initiation  of  a 
comprehensive  nsk/benefit  review  have 
proven  to  be  impractical  and  inflexible. 
Because  these  criteria  are  often  based  on 
narrow  toxicologic  determinations  and  do  not 
adequately  address  the  likelihood  that 
significant  exposures  will  actually  occur,  the 
Agency  has  developed  new  criteria  for 
initiation  of  a  Special  Review. 

These  proposed  criteria  assure  that  the 
determination  of  risk  will  be  based  both  on 
the  toxic  effects  associated  with  a  pesticide 
and  considerations  of  expiosure  of  humans 
and  nontarget  organisms  to  the  pesticide.  For 
example,  factors  such  as  the  magnitude  and 
duration  of  exposure  and  the  size  of  the 
exposed  population  will  be  taken  into 
account.  The  significance  of  the  risk  will  be 
determined  according  to  the  weight  of  the 
evidence  of  the  toxicological  information  and 
the  magnitude  and  scope  of  exposure. 

Regarding  the  Panels  note  that  other 
comments  on  the  Proposed  Rule  were 
made  during  the  course  of  the  meeting 
and  the  Panel's  request  that  these 
comments  be  incorporated  in  the  Rule, 
we  are  uncertain  as  to  which  comments, 
statements,  observations,  etc.  the  Panel 
requests  to  be  incorporated.  Therefore, 
we  have  not  specifically  responded  to 
any  other  comments  but  we  will  include 
a  copy  of  the  transcript  of  the 
proceedings  of  the  SAP  meeting  in  the 
public  comment  File. 

C.  Congressional  Committees 

Copies  were  also  supplied  to  the 
Committee  on  Agriculture  of  the  U.S. 
House  of  Representatives  and  the 
Committee  on  Agriculture,  Forestry,  and 
Nutrition  of  the  U.S.  Senate  for 
comment:  these  copies  were  sent 
November  21, 1984.  The  Agency  did  not 


receive  any  comments  from  these 
Committees. 

VIII.  Regulatory  Review  Requiraments 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  EPA  has  determined  that  this 
proposal  is  not  a  major  regulation  as 
defined  by  Executive  Order  12291.  This 
Proposed  Rule  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review,  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
(15  U.S.C.  601,  Pub.  L  96-354.  Sept.  19. 
1980).  EPA  hereby  certifies  that  this 
Proposed  Rule,  if  promulgated,  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  concluded  that  the  number  of 
pesticide  registrants  subject  to  an  RPAR 
review  would  not  be  increased  as  a 
consequence  of  the  promulgation  of  the 
revisions  proposed  here,  and  that  the 
review  criteria  and  procedures  would 
not  have  any  disproportionate  effect  on 
those  pesticide  registrants  that  can  be 
classified  as  small  entities  under  the 
Act. 

C.  Paperwork  Reduction  Act 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq. 

IX.  List  of  Subjects  in  40  CFR  Parts  154 
and  162 

Administrative  practices  and 
procedures.  Intergovernmental  relations. 
Labeling,  Packaging  and  containers. 
Pesticides  and  pests.  Special  Review, 
Dated;  March  19,  19«5. 
Lee  M.  Thomas. 
Adminislratar. 

Therefore,  it  is  proposed  that  40  CFR 
Chapter  I  be  amended  as  follows: 

1.  By  adding  Part  154  to  read  as 
follows:  I 

PART  154— SPECIAL  REVIEW 
PROCEDURES 

I 
Subpart  A— General  Provisions 

Sec 

154.1  Purpose  and  scope, 

154.3  Definitions. 

154.5  Burden  of  persuasion  in  determination 

under  this  part. 
154.7  Criteria  for  initiation  of  Special 

Review. 
154.10  Petitions  to  begin  the  Special  Review 

process. 


154.15  Docket  for  the  Special  Review 
Review. 

Subpart  B — Procedurea 

154,21  Preliminary  notification  to  registrants 
and  applicants  for  registration. 

154.23  Proposed  decision  not  to  start  a 
Special  Review, 

154.25  Public  announcement  of  final  decision 
whether  to  initiate  a  Special  Review, 

154.26  Comment  opportunity. 

154.27  Meetings  with  interested  persons, 
154,29  Informal  public  hearings  during  a 

Special  Review, 
154,31  Notice  of  Preliminary  Determination. 

154.33  Notice  of  Final  Determination. 

154.34  Expedited  procedure, 

154.35  Finality  of  determinations. 
Authority:  Sees,  3,  6,  and  25,  Pub.  L.  94-140. 

89  Stat.  751.  753,  and  755  as  amended  (15 
use,  136  et  seq,) 

Subpart  A— General  Provisions 
§  154.1    Purposa  and  scope. 

(a)  Purpose.  The  purpose  of  the 
Special  Review  process  is  to  help  the 
Agency  determine  whether  to  initiate 
procedures  to  cancel  or  deny 
registration  of  a  pesticide  product 
because  uses  of  that  product  may  cause 
unreasonable  adverse  effects  on  the 
environment,  in  accordance  with 
sections  3(c)(6)  and  6  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  The  process  is  intended  to 
insure  that  the  Agency  assesses  risks 
that  may  be  posed  by  pesticides,  and  the 
benefits  of  use  of  those  pesticides,  in  an 
open  and  responsive  manner.  The 
issuance  of  a  Notice  of  Special  Review 
means  that  the  Agency  has  determined 
that  one  or  more  uses  of  a  pesticide  may 
pose  significant  risks  and  that,  following 
completion  of  the  Special  Review 
process.the  Agency  expects  to  initiate 
formal  proceedings  seeking  to  cancel, 
deny,  or  require  modifications  to  the 
registration  of  the  product(s)  in  question 
unless  it  has  been  shown  during  the 
special  review  that  the  Agency's  initial 
determination  was  erroneous,  that  the 
risks  can  be  reached  to  acceptable 
levels  without  the  need  for  formal 
proceedings,  or  that  the  benefits  of  the 
pesticide's  use  outweigh  the  risks. 
Following  completion  of  the  Special 
Review  process,  a  pesticide  in  question 
may  be  returned  to  the  registration 
process, 

(b)  Scope.  This  part  sets  forth  the 
substantive  standards  for  initiating  a 
Special  Review  of  a  pesticide  product 
and  the  procedures  for  initiating  and 
conducting  the  Special  Review. 

§  154.3    Definitions. 

(a)  Except  as  otherwise  defined  in  this 
section,  terms  defined  in  section  2  of 
FIFRA  or  in  Part  152  of  this  chapter  shall 
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have  the  same  definitions  for  purposes 
of  this  Part. 

(b)  The  term  "Act"  or  "FIFRA  '  means 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended,  7  U.S.C. 
136et  seq. 

(c)  The  term  "Administrator"  means 
the  Administrator  of  the  Environmental 
Protection  Agency  or  any  officer  or 
employee  thereof  to  whom  authority  has 
been  delegated  to  act  for  the 
Administrator. 

(d)  The  term  "other  significant 
evidence"  means  factually  significant 
information  that  relates  to  the  uses  of 
the  pesticide  and  their  adverse  risk  to 
man  or  to  the  environment  but  does  not 
include  evidence  based  only  on  the 
misuse  of  the  pesticide  unless  such 
misuse  is  widespread  and  commonly 
recognized  practice. 

(e)  The  term  "person"  means  an 
applicant,  registrant,  manufacturer, 
pesticide  user,  environmental  group, 
labor  union,  or  other  person  interested 
in  pesticide  regulation. 

(0  The  term  "pesticide  use"  means  a 
use  of  a  pesticide  (described  in  terms  of 
the  application  site  and  other  applicable 
identifying  factors)  that  is  included  in 
the  labeling  of  a  pesticide  product  which 
is  registered,  or  for  which  an  application 
for  registration  is  pending,  and  the  terms 
and  conditions  (or  proposed  terms  and 
conditions)  of  registration  for  the  use. 

(g)  "Terms  and  conditions  of 
registration"  means  the  terms  and 
conditions  governing  lawful  sale, 
distribution  and  use  approved  in 
conjuction  with  registration,  including 
labeling,  use  classification,  composition, 
and  packaging. 

(h)  The  term  "validated  test"  means  a 
test  determined  by  the  Agency  to  have 
been  conducted  and  evaluated  in  a 
manner  consistent  with  accepted 
scientific  procedures. 

§  1S4.5    Burden  of  persuasion  In 
determinations  under  this  part. 

In  making  determinations  under  this 
Part  the  Administrator  shall  be  guided 
by  the  principle  that  the  burden  of 
persuasion  that  a  pesticide  product  is 
entitled  to  registration  or  continued 
registration  for  any  particular  use  or 
under  any  particular  set  of  terms  and 
conditions  of  registration  is  always  on 
the  proponent(s)  of  registration. 

§  1  S4.7    Criteria  for  Initiation  of  Special 
Review. 

The  Administrator  may  conduct  a 
Special  Review  of  a  pesticide  use  if  he 
determines,  based  on  a  validated  test  or 
other  significant  evidence,  that  the  use 
of  the  pesticide  (taking  into  account  the 


ingredients,  impurities,  metabolites,  and 
degradation  products  of  the  pesticide): 

(a)  May  pose  a  risk  of  serious  acute 
injury  to  humans  or  domestic  animals. 

(b)  May  pose  a  risk  of  inducing  in 
humans  and  oncogenic,  teratogenic, 
fetotoxic,  reproductive  effect,  or  a 
chronic  or  delayed  toxic  effect,  which 
risk  is  of  concern  in  terms  of  either  the 
degree  of  risk  to  individual  humans  or 
the  number  of  humans  at  some  risk, 
based  upon; 

(1)  Effects  demonstrated  in  humans  or 
experimental  animals. 

(2)  Known  or  predicted  levels  of 
exposure  of  various  groups  of  humans. 

(3)  The  use  of  appropriate  methods  of 
evaluating  data  and  relating  such  date 
to  human  risk. 

(c)  May  pose  a  risk  of  inducing  a 
heritable  genetic  effect  in  humans, 
based  upon  effects  demonstrated: 

(1)  In  one  or  more  appropriate  test 
systems,  if  there  is  sufficient  evidence 
that  the  test  substance  or  its  metabolites 
will  reach  mammalian  germinal  cells,  or 

(2)  In  epidemiological  or  other  data 
indicatir^g  mutagenic  effects  in  humans, 
unless  in  either  case  the  potential 
exposure  of  human  populations  is 
sufficiently  low  that  significant 
mutagenic  risk  to  humans  is  not  likely  to 
occur. 

(d)  May  result  in  residues  in  the 
environment  of  non-target  organisms  at 
levels  which  equal  or  exceed 
concentrations  acutely  or  chronically 
toxic  to  such  organisms,  or  which 
produce  adverse  reproductive  effects  in 
such  organisms,  as  determined  from 
tests  conducted  on  representative 
species  or  from  other  appropriate  data. 

(e)  May  pose  a  risk  to  the  continued 
existence  of  any  endangered  or 
threatened  species  designated  by  the 
Secretary  of  the  Interior  or  the  Secretary 
of  Commerce  under  the  Endangered 
Species  Act  of  1973.  as  amended. 

(f)  May  result  in  the  destruction  or 
other  adverse  modification  of  any 
habitat  designated  by  the  Secretary  of 
the  Interior  or  the  Secretary  of 
Commerce  under  the  Endangered 
Species  Act  as  a  critical  habitat  for  any 
endangered  or  threatened  species. 

(g)  May  otherwise  pose  a  risk  to 
humans  or  to  the  environment  which  is 
of  sufficient  magnitude  to  merit  a 
determination  whether  the  use  of  the 
pesticide  product  offers  offsetting  social, 
economic,  and  environmental  benefits 
that  justify  initial  or  continued 
registration. 

§  154.10    Petitions  to  begin  the  Speicai 
Review  process. 

The  Administrator  may  evaluate  a 
pesticide  use  under  the  criteria  of 


§  154.7  either  on  his  own  initiative,  or  at 
the  suggestion  of  an\  interested  person. 

§  154.15    Docket  for  the  Special  Review. 

(a)  Establishment  of  the  docket.  When 
the  Agency  first  notifies  registrants 
privately  that  it  is  considering  issuance 
of  a  Notice  of  Special  Review  for  a 
pesticide,  it  shall  establish  a  docket 
concerning  that  particular  pesticide. 

(b)  Contents  of  the  docket.  For  each 
pre-Special  Review  or  Special  Review, 
the  docket  shall  contain: 

(1)  The  Notice  of  Special  Review,  any 
Notice  of  Prehminary  Determination, 
and  any  Notice  of  Final  Determination. 

(2)  Any  notice  issued  under  §  154.21  or 
§  154.23. 

(3)  Any  documents  (other  than 
confidential  business  information) 
referred  to  by  the  Agency  in  those 
notices  as  relied  upon  by  the  Agency  in 
reaching  its  determination. 

(4)  Copies  of  all  written  comments  or 
materials  (other  than  confidential 
business  information]  responding  to  any 
notice  furnished  under  §  154.21  or 

§  154.23  or  submitted  at  any  time  during 
the  Special  Review  process  by  any 
person  outside  of  government. 

|5)  Any  written  response  to  the  Notice 
of  Preliminary  Determination  from  the 
Secretary  of  Agriculture  or  the  Scientific 
Advisory  Panel. 

(6)  A  transcript  of  all  public  meetings 
held  by  the  Scientific  Advisory  Panel  or 
conducted  by  the  Agency  for  the 
purpose  of  galhenng  information. 

(7)  A  memorandum  describing  each 
meeting  between  Agency  personnel  and 
any  person  o'  party  outside  of 
government  which  concerns  a  pending 
Pre-Specia!  Review  or  Special  Review 
decision.  Each  such  memorandum  shall 
be  based  on  notes  taken  at  the  meeting 
and  shall  specify  the  date  and  time  of 
the  meeting,  the  participants  and  their 
affiliations,  who  requested  the  meeting 
the  subject  matter  of  the  meeting,  and 
the  person  who  prepared  the 
memorandum.  Except  for  information 
claimed  to  consist  of  trade  secrets  or 
confidential  commercial  or  financial 
information  under  FIFRA  section  10(b) 
or  5  U.S.C.  552(bl(3)  or  (4)  ("confidential 
business  information"),  each 
memorandum  shall  describe  all 
significant  positions  taken,  arguments 
made,  and  facts  presented  by  each 
participant  in  the  meeting,  and  shall 
identify  all  documents,  proposals,  or 
other  materials  distributed  or  exchanged 
at  the  meeting.  Any  discussion  of 
confidential  business  information  shall 
be  identified  in  meeting  notes  and 
referenced  in  the  memorandum. 

(8)  All  comments,  correspondence,  or 
other  materials  concerning  a  pending 
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pre-Special  Review  or  Special  Review 
decision  provided  to  the  Agency  by  a 
person  or  party  outside  of  government 
(other  than  confidential  business 
information). 

(9)  All  documents,  proposals,  or  other 
materials  concerning  a  pending  pre- 
Special  Review  or  Special  Review 
decision,  provided  by  the  Agency  to  any 
person  or  party  outside  of  government 
(other  than  confidential  business 
information). 

(c)  Placement  of  materials  in  the 
docket.  Any  memorandum  identified 
under  paragraph  (b)(7)  of  this  section 
shall  be  placed  in  the  docket  within  10 
working;  days  of  the  subject  meeting 
Materials  identified  under  paragraph 
(bj(8)  of  this  section  shall  be  placed  in 
the  docket  within  10  working  days  of 
receipt  by  the  Office  of  Pesticide 
Programs,  or  within  15  working  dc  ys  of 
receipt  by  the  Office  of  Pesticide 
Programs  if  the  submitter  has  asserted  a 
confidential  business  information  claim 
concerning  the  submittal.  Materials 
identified  under  paragraph  (b](fl)  of  this 
section  shall  be  placed  in  the  docket 
within  15  working  days  of  transmittal  to 
such  person  or  party  outside  of^ 
government 

(d)  Index.  The  Agency  shall  prepare 
and  maintain  a  current  index  of  all 
materials  inr  ludpd  in  the  docket.  The 
index  will  inrlude  a  list  identifying,  for 
each  meeting  between_ Agency 
personnel  and  a  person  or  party  outside 
of  governnient  for  which  a  memorandum 
has  been  prepared,  the  date,  the  subject, 
participants,  and  person  who  requested 
the  meeting.  The  index  will  also  list  any 
document  included  in  the  docket  by  its 
title,  its  source,  its  recipient,  and  the 
date  it  v\as  received  or  provided  by  the 
Agency. 

(ej  Acces.'J  to  the  docket.  (1)  For  each 
chemical  in  Special  Review,  the  docket 
shall  be  available  for  public  inspection 
and  Its  index  kept  current  and  made 
available  to  the  public  or  request.  The 
docket  and  index  for  any  pesticide  for 
which  the  Agency  has  issued  a  pre- 
Special  Review  notification  under 
§  154.21  will  be  made  available  for 
public  inspection  only  following 
issuance  of  a  proposed  decision  not  to 
start  a  Special  Review  under  §  154.23,  a 
Notice  of  Special  Review  under 
§  154.25(c).  or  as  otherwise  specified  in 
§  154.34.  The  docket  and  index  will  be 
available  at  the  Program  Management 
and  Support  Division,  in  Rm  236,  CM=2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.  from  8  a.m.  to  4  p.m. 
Monday  through  Friday,  excluding  legal 
holdiays. 

(2)  Information  contained  in  the 

docket  shall  not  be  disclosed  to  the 

.  public  to  the  extent  that  FIFRA  or  any 


other  statute  or  regulations  (including, 
but  not  limited  to,  5  U.S.C.  552(b)(3)  or 
(4))  prohibit  its  disclosure. 

(3)  The  Agency  will  distribute  a 
compendium  of  indices  for  new 
materials  in  the  public  docket  by  mail, 
on  a  monthly  basis,  to  those  members  of 
the  public  who  have  specifically 
requested  such  material.  The  Agency 
will  announce  the  availability  of  docket 
indices  both  annually  in  the  Federal 
Register  and  in  each  Federal  Register 
notice  concerning  pre-Special  Review  or 
Special  Review  for  specific  pesticides. 
The  Agency  may  also  periodically 
require  parties  on  the  mailing  list  to 
renew  their  previous  request  for  such 
materials.  i 

Subpart  B— Procedurts 

§  154.21     PreHmtnary  notification  to 
registrants  and  applicants  for  registration. 

(a)  Preliminary  notification.  If  the 
Administrator  determines  that  one  or 
more  of  the  criteria  for  initiating  a 
special  review  may  have  been  met,  he 
shall  send  written  notice  by  certified 
mail  to  the  affected  registrant(s)  and 
applicant(s)  of  setting  forth  his 
determination  and  a  general  description 
of  the  information  which  supports  it. 

(b)  Comment  opportunity. 
Registrantfs)  and  applicant(s)  will  be 
allowed  30  days  from  the  receipt  of 
notification  to  respond  in  writing  to 
dispute  the  validity  of  the  Agency's 
conclusions  or  to  present  information  in 
response  to  the  notificBtion. 

§  1 54.23    Proposed  decision  not  to  start  a 
Special  Review. 

If  the  Administrator  proposes  not  to 
initiate  a  Special  Review  after  having 
given  notice  under  §  154.21,  he  shall 
issue  for  publication  in  the  Federal 
Register  his  proposal  and  the  supporting 
reasons,  announce  the  availability  of  a 
public  docket,  and  invite  public 
comment  on  his  proposal  within  a 
period  generally  not  less  than  30  days.  A 
notice  under  §  154.25(b|  may  not  be 
published  unless  it  has  been  preceded 
by  a  notice  under  this  section.  A 
proposal  under  this  section  shall  not  be 
based  on  the  benefits  bf  use  of  a 
pesticide  product. 

§  154.25    Public  announcement  of  final 
decision  wtiether  to  initiate  a  Special 
Review. 

(a)  The  Administrator  shall  evaluate 
the  available  information  and  the 
comments  received  in  response  to  the 
notice  under  §154.21  and  any  notice 
issued  under  §154.23.  and  shall  issue  for 
publication  in  the  Federal  Register  a 
notice  under  paragraph  (bj  or  (c)  of  this 
section. 


(b)  If  the  Administrator  determines 
not  to  initiate  a  Special  Review,  he  shall 
issue  his  decision  for  publication  in  the 
Federal  Register  with  a  statement  of 
reasons. 

(c)  If  the  Administrator  determines 
that  one  or  more  of  the  risk  criteria  set 
forth  in  §134.7  have  been  satisfied,  the 
Agency  shall  issue  a  notice  for 
publication  in  the  Federal  Register 
which  shall  include: 

(1)  Identification  of  the  pesticide  uses 
for  which  a  Special  Review  has  been 
initiated  and  an  identification  of  the 
criteria  which  have  been  satisfied. 

(2)  A  brief  discussion  of  the  Agency's 
reasons  for  determining  that  the  criteria 
have  been  satisfied. 

(3)  A  statement  indicating  that  EPA 
has  established  a  docket  for  the  Special 
Review,  the  contents  of  the  docket,  the 
location  of  the  docket,  and  the  times 
during  which  the  docket  will  be 
available  for  inspection  and  copying. 

(4)  An  invitation  to  all  interested 
persons  to  submit  further  information 
concerning  the  risks  and  benefits 
associated  with  each  use  of  the 
pesticide  subject  to  the  Special  Review. 

(5)  A  brief  description  of  the  Special 
Review  process  and  a  statement  that 
registrants  and  applications  bear  an 
affirmative  burden  of  supporting 
registration  of  a  pesticide  product. 

(6)  A  date  by  which  information  in 
response  to  the  Agency's  request  for 
further  information  must  be  submitted. 

(d)  In  his  discretion,  the  Administrator 
may  request  that  the  Scientific  Advisorj' 
Panel  hold  a  public  meeting  to  review 
the  scientific  issues  related  to  the 
Special  Review. 

§154.26    Comment  opportunity. 

After  issuance  of  a  Notice  of  Special 
Review  that  applies  to  a  use  of  a 
pesticide  product  (or  category  of 
products),  any  person  may  submit  to  the 
Agency  any  information,  argument,  or 
both,  pertinent  to: 

(a)  Whether  the  use  of  a  pesticide 
product  satisfies  any  of  the  §  154.7  risk 
criteria,  with  respect  to  the  composition, 
labeling,  packaging,  and  restrictions  on 
use  of  the  product  as  currently 
registered. 

(bj  Whether  the  use  of  a  pesticide 
product  would  satisfy  any  of  the  §  154.7 
risk  criteria  if  its  composition,  labeling, 
packaging,  and  restrictions  on  use  were 
approved  in  accordance  with  an 
application  for  registration  or  amended 
registration  pending  before  the  Agency. 
For  further  information  see  §  154.27(b). 

(c)  Whether  any  risks  posed  by  the 
use  or  proposed  use  of  the  product  that 
satisfy  the  §  154.7  risk  criteria  are 
unreasonable,  taking  in  to  account  the 
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economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  the 
product. 

(d)  What  regulatory  action,  if  any,  the 
Agency  should  take  with  respect  to  the 
use  of  the  product 

§  154.27    Meetings  with  interested 
persons. 

(a)  In  the  Special  Review  process,  to 
assure  openness  and  responsiveness,  no 
person  or  party  outside  of  government 
will  be  afforded  special  or  preferential 
access  to  Agency  Special  Review 
decisionmakers  or  to  the  Agency's 
Special  Review  process.  .At  the  same 
time,  however.  Agency  personnel  are 
free  to  meet  and  otherwise  communicate 
with  persons  or  parties  outside  of 
government,  including  registrants  and 
manufacturers,  users,  trade  unions, 
environmental  groups  and  other 
interested  persons,  to  obtain 
information,  exchange  views,  explore 
factual  and  substantive  positions,  or 
discuss  regulatory  options  concerning 
Special  Review  decisions. 

(b)  Meetings  between  EPA  and  any 
person  or  party  outside  of  go\  ernment 
will  not  result  in  undue  delay  in 
reaching  Special  Review  decisions. 
During  such  meetings,  the  Agency  will 
not  commit  to  take  any  particular  action 
concerning  a  pending  decision.  The 
Agency  may  receive  and  consider 
information  and  recommendations  from 
persons  or  parties  outside  of 
government:  however,  the  Agency  will 
make  the  final  administrative  decision 
on  a  w^holly  independent  basis  and  in 
accordance  with  law. 

(c)  Any  interested  person  may  ask  to 
meet  with  Agency  officials  to  discuss 
factual  information  available  to  the 
Agency,  to  present  any  factual 
information,  to  respond  to  presentations 
by  other  persons,  or  to  discuss  w'hat 
regulatory  actions  should  be  taken 
regarding  a  pesticide  which  is  or  may  be 
the  subject  of  a  Special  Review.  If,  at  its 
discretion,  the  Agency  holds  such 
m.eetings  with  any  person  outside  of 
government  concerning  a  use  of  a 
pesticide  product,  the  Agency  will 
prepare  and  file  in  the  docket  a 
memorandum  of  such  meeting,  meeting 
the  requirements  specified  in 

§  154.15(b)(7). 

(d)  Meetings  described  in  this  section 
may  include  meetings  held  after 
issuance  of  a  Notice  of  Special  Review 
with  any  registrant  who  proposes  to 
change  voluntarily  the  composition, 
packaging,  and  labeling,  or  other  terms 
and  conditions  of  registration  of  his 
pesticide  product  in  a  way  which  he 
believes  would  reduce  the  risks  of  use  of 
the  product  so  that  it  would  no  longer 
meet  or  exceed  the  risk  criteria  of 


§  154.7.  Meetings  for  this  purpose-will  be 
most  helpful  and  productive  for  both 
registrants  and  the  Agency  if  they  are 
requested  by  registrants  shortly  after  the 
issuance  of  the  Notice  of  Special 
Review. 

(e)  If  the  Agency  meets  with  any 
person  or  party  outside  of  government 
concerning  a  pending  Special  Review 
decision,  the  Agency  will  not  issue  a 
final  Special  Review  decision  until  30 
days  after  inclusion  of  a  memorandum 
concerning  that  meeting  jn  the  public 
docket.  During  those  30  days,  any 
person  or  party  may  submit  written 
comments  to  the  Agency  regarding  the 
subject  matter  of  the  meeting  in 
question.  The  Agency  may  issue  a  final 
Special  Review  decision  without 
allowing  this  30  day  penod  if  expedited 
action  is  necessary  to  protect  public 
health  or  the  environment,  or  if  the 
Agency  has  invited  other  parties  with 
potentially  opposing  viewpoints  to  the 
meeting  in  question  (eg,  registrants, 
users,  labor,  and  environmental  groups), 

(f)  The  Agency  may  decline  to  meet 
subsequently  with  any  person  or  party 
who  asserts  unreasonable  confidential 
business  information  claims  for  the 
purpose  of  circumventirig  the  docketing 
procedures  described  in  §  154.15(b). 

§  154.29     Informal  public  hearings  during  ■ 
Special  Review. 

(a)  Timing.  At  any  time  after  issuance 
of  a  Notice  of  Special  Review  and  prior 
to  issuance  of  a  Notice  of  Final 
Determination,  the  Administrator  may 
conduct  an  informal  public  hearing  to 
gather  relevant  inforiTiation  or  otherwise 
assist  Agency  decision  making. 

(b)  "Federal  Register" notice.  The 
Administrator  shall  issue  a  notice  for 
publication  in  the  Federal  Register  of 
any  informal  public  hearing  to  be  held 
under  this  section.  The  notice  shall 
contain  the  following  information; 

(1)  The  time,  date,  and  place  of  the 
hearing, 

(2)  A  brief  description  of  the 
procedures  governing  participation  in 
the  hearing  by  interested  persons. 

(3)  The  issues  to  be  considered  at  the 
hearing. 

(c)  Transcript.  A  verbatim  transcript 
of  the  hearing  shall  be  prepared  and 
filed  in  the  administrative  record, 

§  154.31     Notice  of  Preliminary 
Determination. 

The  Administrator  shall  prepare  a 
Notice  of  Preliminary  Determination 
after  the  close  of  the  comment  period  on 
a  Notice  of  Special  Review. 

(a)  Contents  of  notice.  The  Notice  of 
Preliminary  Determination  shall  respond 
to  all  significant  comments  submitted  m 
response  to  the  Notice  of  Special 


Review.  For  each  use  of  a  pesticide 
product  that  was  the  subject  of  the 
Notice  of  Special  Review,  the  Notice  of 
Preliminary  Determination  shall  also 
include,  as  appropriate: 

(1)  A  determination  whether  the  use 
satisfies  any  of  the  n&k  criteria  set  forth 
in  §  154.7.  and  a  discussion  of  the 
reasons  for  the  determination 

(2)  A  determination  of  whether  any 
changes  m  the  composition,  packaglr^g. 
labeling,  or  restrictions  on  use  of  a 
pesticide  product  that  were  proposed  in 
an  application  for  new  or  amended 
registration  submitted  after  issuance  of 
the  Notice  of  Special  Review  would 
reduce  the  risk  so  that  the  use  no  longer 
would  satisfy  any  of  the  risk  criteria  in 

§  154.7. 

(3)  If  the  use  satisfies  any  of  the  risk 
criteria  set  forth  in  §  154,7,  a 
determination  of  whether  the  adverse 
effects  posed  by  the  use  are 
unreasonable,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  the 
product,  and  a  discussion  of  reasons  for 
the  determination. 

(4)  If  the  use  is  determined  to  pose  an 
unreasonable  adverse  effect,  a 
statement  of  the  regulatory  action,  if 
any,  which  the  Agency  intends  to 
initiate  with  respect  to  the  use.  and  a 
discussion  of  the  reasons  for  initiating 
that  regulator^'  action. 

(5)  A  statement  that  the  Administrator 
is  requesting  comments  from  the 
Secretary  of  Agriculture  and  the 
Scientific  Advisory  Panel  on  the  notices 
and  analysis  specified  in  paragraph  (b) 
of  this  section,  and  that  the  notices  and 
analyses  are  available  on  request. 

(6)  Instructions  to  interested  persons 
on  how  to  submit  comments  (including 
the  deadline  for  submission  of 
comments). 

(7)  The  location  of  the  docket  under 

§  154.15  and  the  times  daring  which  the 
docket  will  be  available  for  inspection 
and  copying, 

(b)  Referral  to  Secretary  of 
Agriculture  and  Scientific  Advisory 
Panel.  If  the  Administrator  proposes  to 
cancel,  deny,  or  change  the 
classification  of  the  registration  of  a 
pesticide  product  which  is  the  subject  of 
a  Special  Review,  or  to  hold  a  hearing 
under  FIFRA  section  6(bJ[2)  on  whether 
to  take  any  of  those  actions,  he  shall: 

(1)  Prepare  a  proposed  form  of  a 
Notice  of  Intent  to  Cancel,  a  Notice  of 
Intent  to  Deny  Registration,  a  .Notice  of 
Intent  to  Hold  a  Hearing,  and/or  a 
Notice  of  Intent  to  Change 
Classification,  as  appropriate 

(2]  Prepare  an  Agricultural  Impact 
Analysis,  analyzing  the  impact  of  the 
proposed  action  on  production  and 
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prices  of  agricultural  commodities,  retail 
food  prices,  and  otherwise  on  the 
agricultural  economy. 

(3)  Send  the  proposed  notices  and 
analysis  to  the  Secretary  of  Agriculture 
and  the  Scientific  Advisory  Panel  for 
comment,  as  provided  by  the  Act. 

(4)  Send  the  Notice  of  Preliminary 
Determination  and  the  other  notices  and 
analysis  prepared  under  this  section  to 
all  registrants  and  applicants  for 
registration  of  products  that  are  subjects 
of  the  Special  Review. 

(c)  Publication.  The  Agency  shall 
issue  the  Notice  of  Preliminary 
Determination  for  publication  in  the 
Federal  Register. 

§  154.33    Notice  of  Final  Determination. 

(a)  Publication  and  notice  to 
registrants  and  applicants.  The 
Administrator  shall  prepare  a  Notice  of 
Final  Determination  after  the  close  of 
the  comment  period  on  a  Notice  of 
Preliminary  Determination.  As 
necessarv',  the  Administrator  shall  also 
prepare  Notices  of  Intent  to  Cancel, 
Notices  of  Denial,  Notices  of  Intent  to 
Hold  a  Hearing  under  FIFRA  section 
6(b)(2),  or  Notice  of  Intent  to  Change 
Classification. 

(b)  Contents.  The  Notice  of  Final 
Determination  shall  include: 

(1)  For  each  pesticide  use  subject  to 
the  Notice  of  Preliminary  Determination, 
the  Agency's  final  determination  with 
respect  to  each  use,  along  with  a 
discussion  of  the  reasons  for  the 
determination. 

(2)  Any  comments  submitted  by  the 
Secretary  of  Agriculture  or  the  Scienti.Hc 
Advisory  Panel,  and  the  responses  of 
the  Administrator  to  these  comments. 

(3)  The  response  of  the  Administrator 
to  any  significant  public  comments 
submitted  on  the  Notice  of  Preliminary 
Determination. 

(4)  Instructions  to  registrants, 
applicants  for  registration,  and  other 
interested  persons  concerning  the 
procedures  which  will  be  used  to 
implement  any  regulatory  action  which 
the  Administrator  has  decided  upon, 
including  instructions  concerning  how  to 
request  hearings,  if  hearings  are 
available  as  of  right  under  the  Act  or 
have  been  made  available  by  the 
Administrator  under  the  Act. 

(5)  The  location  of  the  docket  under 

§  154.15  and  the  times  during  which  the 
docket  will  be  available  for  inspection 
and  copying. 

(c)  Publication  and  notification  of 
registrants  and  applicants.  The  Notice 
of  Final  Determination  and  any  .Notice 
of  Intent  to  Cancel.  .N'otice  of  Denial, 
Notice  of  Intent  to  Hold  a  Hearing,  or 
Notice  of  Intent  to  Change  Classification 
shall  be  published  in  the  Federal 


Register.  If  the  Administrator  issues  a 
Notice  of  Intent  to  Cancel,  Notice  of 
Denial,  Notice  of  Intent  to  Hold  a 
Hearing,  or  Notice  of  Intent  to  Change 
Classification,  such  notice,  along  with 
the  Notice  of  Final  Determination,  also 
shall  be  sent  by  certified  mail  to  all 
affected  registrants  and  applicants. 

S  154.34    Expedited  procedure. 

The  Agency  may  elect  to  issue  a 
Notice  of  Special  Review  and  a  Notice 
of  Preliminary  Determination 
simultaneously;  or,  to  initiate 
cancellation,  suspension,  or  denial 
proceedings  concerning  the  pesticide  or 
any  of  its  uses  without  first  conducting  a 
Special  Review.  If  the  Agency  elects  to 
issue  a  simultaneous  Notice  of  Special 
Review  and  Notice  of  Preliminary 
Determination,  the  Agency  will  make 
the  docket  for  that  decision  available  for 
public  inspection  no  more  than  3  months 
after  private  notification  of  the 
registrant  by  the  Agency  of  its  risk 
concerns  at  the  initiation  of  the  pre- 
Special  Review  process. 

§  154.35    Finality  of  determinations. 

(a)  The  Administrator  will  not 
approve  an  application  for  registration 
or  amended  registration  of  a  pesticide 
product  except  by  use  of  the  procedures 
specified  in  paragaph  (c)  of  this  section, 
if: 

(1)  The  application  proposes 
registration  of  a  product  for  a  use  which 
earlier  had  been  the  subject  of  a  notice 
under  §  154.21(a). 

(2)  After  the  Administrator  issued  the 
notice,  he  determined  not  to  initiate  a 
Special  Review,  because  of  a  proposal 
by  an  applicant  for  registration  or 
amended  registration  to  change  the 
terms  and  conditions  of  registration  of 
the  product  in  a  way  would  reduce  the 
risk  sufficiently  to  eliminate  the  need  for 
a  Special  Review. 

(3)  The  application  for  registration  or 
amended  registration  now  proposes  that 
the  terms  and  conditions  which  served 
as  the  basis  of  the  earlier  determination 
be  eliminated,  or  be  modified  in  a  way 
which  might  increase  the  risk  which  was 
the  subject  of  the  notice  under 

§  154.21(a). 

(b)  The  Administrator  will  not 
approve  an  application  for  registration 
or  amended  registration  of  a  pesticide 
product  except  by  use  of  the  procedures 
specified  in  paragraph  (c)  of  this  section, 
ifi 

(1)  The  application  proposed 
registration  of  a  product  for  a  use  which 
earlier  had  been  the  subject  of  a  Notice 
of  Special  Review  issued  under  §  154.25. 

(2)  After  the  Administrator  issued  that 
Notice,  he  determined  not  to  issue  a 
notice  under  FIFRA  section  3(c)(6)  or 


6[b)  because  of  a  proposal  by  an 
applicant  for  registration  or  amended 
registration  to  change  the  terms  and 
conditions  of  registration  of  the  product 
in  a  way  which  would  reduce  the  risk 
sufficiently  to  eliminate  the  need  for 
issuance  of  a  notice  under  FIFRA 
section  3(c)(6)  or  6ib). 

(3)  The  application  for  registration  or 
amended  registration  now  proposes  that 
the  terms  and  conditions  of  registration 
which  served  as  the  basis  for  the  earlier 
determination  now  be  eliminated  or  be 
modified  in  a  way  which  might  increase 
the  risk  which  was  the  subject  of  the 
Notice  of  Special  Review. 

(c)  An  application  to  which  paragraph 
(a)  or  [b]  of  this  section  applies  may  not 
be  approved  until: 

(1)  The  administrator  issues  a  notice 
for  publication  in  the  Federal  Register 
which  describes  why  the  application  is 
subject  to  the  provisions  of  this  section, 
states  that  the  Administrator  proposes 
to  approve  the  application  and  his 
reasons,  solicits  public  comment  on 
whether  the  application  should  be 
approved,  and  provides  a  period  not  less 
than  30  days  for  comments  to  be 
submitted. 

(2)  If  any  substantive  comments  are 
submitted  in  response  to  the  notice,  the 
Administrator  issues  a  second  notice  for 
publication  in  the  Federal  Register 
responding  to  the  comments. 

PART  162— REGULATIONS  FOR  THE 
ENFORCEMENT  OF  THE  FEDERAL 
INSECTICIDE,  FUNGICIDE,  AND 
RODENTICIDE  ACT 

§162.11    I  Amended  1 

2.  In  §  162.11  by  removing  paragraphs 
(a)  and  (b)  and  designating  them 
"[Reserved]." 

(FR  Doc.  85-7304  Filed  3-25-85;  11:43  am] 

BILLING  CODE  6S60-S0-M 


40  CFR  Part  155 

[OPP-30090;  FRL  2772-71 

Pesticide  Registration  Standards; 
Docketing  and  Public  Participation 
Procedures 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule, 

summary:  This  proposal  would 
establish  procedures  for  providing 
additional  opportunities  for  public 
participation  in  the  development  of 
pesticide  Registration  Standards.  The 
procedures  would  establish  and  provide 
for  the  maintenance  of  a  docket  for  each 
Registration  Standard,  which  would  he 
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indexed  and  made  available  to  the 
public.  The  procedures  would  also 
provide  for  publication  in  the  Federal 
Register  of  an  annual  schedule  of 
Registration  Standards  under 
development,  as  well  as  announcements 
of  the  availability  of  the  public  docket 
and  Registration  Standards.  EPA 
believes  that  these  procedures  will 
promote  public  awareness  of,  and 
stimulate  public  participation  in.  the 
Agency's  decisionmaking  process  for 
pesticide  Registration  Standards. 
DATE:  Written  comments  on  this 
proposed  rule  should  be  submitted  on  or 
before  May  28, 1985.  Comments  should 
be  identified  with  the  notation  '"OPP- 
30090." 

ADDRESS:  Submit  written  comments  to: 
By  mail:  Information  Services  Section. 
Program  Management  and  Support 
Division  (TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460. 
In  person,  deliver  comments  to:  Rm.  236, 
CM=2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 
FOR  FURTHER  INFORMATION  CONTACr. 

By  mail:  Jean  M.  Frane.  Registration 
'Division  (TS-767C1.  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460. 

Office  location  and  telephone  number: 
Rm.  1114,  CM»2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
0592). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act,  7  U.S.C. 
136  (FIFRA),  pesticide  products  must  be 
registered  by  the  Environmental 
Protection  Agency  before  they  can  be 
marketed  in  the  United  States. 
Registration  is  a  licensing  action 


permitting  the  distribution  and  sale  of  a 
pesticide  product  in  commerce.  Pesticide 
products  have  been  required  to  be 
registered  since  1947,  and  currently 
some  48,000  products  are  registered 
Each  of  these  products  has  been 
reviewed  by  the  Agency  prior  to 
marketing  to  determine  that  it  meets 
certain  standards  for  composition, 
labeUng.  and  protection  of  human  health 
and  the  environment. 

The  standards  for  registration  with 
respect  to  health  and  environmental 
safety  were  changed  in  1972.  when 
Congress  enacted  major  amendments  to 
FIFRA.  Section  3(c)(5).  which  contains 
the  statutory  standards  for  registration, 
now  requires  that  the  Agency  make  a 
determination  that  a  product,  or  its  uses, 
does  not  generally  cause  "unreasonable 
adverse  effects"  on  man  or  the 
environment.  When  Congress  amended 
FIFRA  to  include  the  "unreasonable 
adverse  effects "  standard,  it  directed  the 
Agency  to  apply  the  standard  not  only 
to  new  products  proposed  for 
registration,  but  also  to  products  that 
had  been  registered  in  the  period  from 
the  inception  of  FIFRA  in  1947  to  1972. 
The  Agency  is  now  required  to  review 
all  existing  pesticide  products  and 
reregister  only  those  that  meet  the 
health  and  environmental  standards  of 
FIFRA  sec.  3[c)[5). 

The  Agency  chose  to  adopt  a  generic 
approach  to  accomplish  the  evaluation 
and  reregistration  of  existing  products 
Many  products  contain  the  same 
pesticidal  active  ingredientls)  (referred 
to  as  "pesticide(s)"  in  this  preamble) 
and  are  similar  in  composition  and  use 
Rather  than  review  each  separately 
registered  product  to  determine  whether 
it  meets  the  statutory  health  and  safety 
standards  (a  review  which  would  be 
costly  and  inefficient).  EPA  decided  to 
conduct  a  comprehensive  review  of 
individual  pesticides.  The  conclusions 
reached  with  respect  to  a  pesticide 
serve  as  the  basis  for  the  determination 
whether  products  containing  that 
pesticide  meet  the  health  and  safety 
standards  of  the  Act  The  review 
culminates  in  the  development  of  a 
document  called  a  Registration 
Standard,  which  describes  the  Agency's 
position  on  the  continued  registrability 
of  products  containing  a  particular 
pesticide.  In  some  cases,  particularly 
where  the  pesticide  was  originally 
registered  before  1975.  the  review  may 
identify  particular  areas  where  the 
Agency  is  unable  to  determine  whether 
the  statutory'  standards  are  met  because 
necessary  data  are  lacking. 

In  this  case,  the  Registration  Standard 
identifies  the  studies  that  must  be 
submitted  to  conclude  the  Agency's 
review  of  that  pesticide.  After  the 


studies  have  been  submitted,  the 
Agency  once  again  reviews  the  pesticide 
in  light  of  the  new  information,  and 
revises  the  Registration  Standard. 

A  detailed  description  of  the 
philosophy  and  operation  of  the 
Registration  Standards  program  has 
been  set  out  in  several  Agency 
documents,  most  recently  in  the 
preamble  to  the  Agency  s  proposed 
"Pesticide  Registration  and 
Classification  Procedures,"  published 
for  comment  in  the  Federal  Register  of 
September  26.  1984  (49  FR  37921). 
Readers  may  refer  to  this  document  for 
further  information. 

Although  the  Registration  Standards 
process  enables  EPA  to  make 
comprehensive  judgments  about  the 
continued  registrability  of  a  pesticide 
from  a  health  and  safety  standpoint,  the 
licensing  scheme  of  FIFRA  still  requires 
EPA  to  reregister  each  separate  product 
containing  that  pesticide.  Following 
issuance  of  a  Registration  Standard, 
therefore.  EPA  must  require  registrants 
to  submit  applications  for  reregistration 
of  their  individual  products.  EPA 
reviews  each  product  for  compliance 
with  data  submission,  composition. 
labeling,  and  packaging  standards 
specified  in  the  Standard,  as  well  as  for 
compliance  with  requirements 
previously  established  by  regulation. 

II.  Public  Participation  in  the 
Registration  Standards  Process 

The  Registration  Standards  process  is 
an  area  in  which  the  Agency  believes 
that  increased  public  participation  in, 
and  awareness  of.  the  scientific  and 
policy  decisions  underlying  individual 
product  reregistration  would  be  both 
appropriate  and  useful.  One  of  the  major 
goals  of  the  process  is  to  produce 
consistent  standards  and  policies  that 
may  thereafter  be  applied  to  individual 
pesticide  products,  as.  for  example, 
policies  concerning  aerial  application. 
farmworker  safety,  ground  water 
protection,  or  tolerance  reassessment. 
Increased  public  participation  would  be 
useful  in  defining  the  issues  that  should 
be  addressed  in  the  Registration 
Standard  review  and  in  providing 
additional  information  on  a  pesticide 
that  may  not  be  available  to  the  Agency, 
such  as  exposure  information. 

The  Registration  Standards  process  is 
a  principal  forum  for  discussion  and 
examination  of  the  bases  for  the 
Agency's  decisionmaking  with  respect 
to  a  particular  pesticide,  EPA  believes 
that  the  Registration  Standards  process 
should  be  conducted  in  an  atmosphere 
of  openness,  so  that  all  persons  who 
may  have  an  interest  m,  or  be  affected 
by,  the  Agency  s  decisions  on  a 


pesticide  and  its  uses  wiJl  have  the 
opportunity  to  offer  their  views. 

EPA  therefore  proposes  to  establish 
procedures  that  will  increase  the 
opportunity  for  public  participation  in 
the  Registration  Standards  process.  In 
so  doing.  EPA  is  also  addressing  issues 
identified  in  the  September  19,  1934. 
settlement  agreement  between  the 
parties  in  NRDC  and  AFL-CIO  v.  EPA  ct 
al..  Civil  Action  No.  83-1509.  US. 
District  Court  for  the  District  of 
Columbia.  (A  copy  of  the  settlement 
agreement  is  available  for  inspection  in 
the  public  comment  file  for  this 
rulemaking.)  As  part  of  that  agreement, 
the  Agency  agreed  to  propose  new 
procedures  to  encourage  public 
participation  in  certain  pesticide 
program  activities,  including 
Registration  Standard  development,  pre- 
RPAR  review,  and  RPAR  review.  While 
these  procedures,  such  as  the  docketing 
procedures  discussed  below,  are  not 
required  by  FIFRA,  the  Agency  believes 
that  these  procedural  changes  will 
facilitate  public  participation.  Proposed 
procedures  for  Registration  Standards 
are  contained  in  this  proposal,  while 
those  for  pre-RPAR  and  RPAR  review 
are  addressed  separately  in  a  proposed 
special  review  regulation,  published 
elsewhere  in  today's  Federal  Register. 

III.  This  Proposal 

EPA  proposes  to  establish  a  new  Part 
155  of  Title  40  to  contain  procedures 
relating  to  public  participation  in  the 
Registration  Standards  process.  This 
proposal  falls  generally  into  three 
categories: 

1.  Public  docket  procedures. 

2.  Open  access  provisions,  such  that 
all  interested  parties  may  be  apprised  of 
meetings  or  communications  pertaining 
to  the  Registration  Standard  under 
development  and  of  documents  made 
available  between  interested  parties 
and  the  Agency. 

3.  Increased  opportunity  for  public 
participation  through  publication  in  the 
Federal  Register  of  notices  pertaining  to 
the  Registration  Standard  at  certain 
phases  of  its  development. 

.4.  The  Public  Docket 

Section  155.32  proposes  the 
establishment  of  a  public  docket  system 
by  the  Agency.  A  separate  docket  would 
be  created  for  each  Registration 
Standard  under  development. 

The  docket  would  be  established  no 
later  than  the  time  that  the  Agency 
announces  a  schedule  for  Registration 
Standards  that  includes  the  pesticide  in 
question.  Normally  the  Agency  will 
issue  a  notice  in  the  Federal  Register 
each  year  announcing  the  schedule  of 
Registration  Standards  to  be  issued 


during  the  next  year.  This  notice  would 
serve  as  the  basis  for  creation  of  a 
docket  for  each  pesticide  in  the 
schedule.  The  docket  may  be 
established  earlier,  however,  if  the 
Agency  believes  it  appropriate.  This 
might  occur  if  EPA  generates  documents 
that  it  wants  to  include  in  a  docket,  or  if 
the  Agency  receives  comments  or  other 
information  that  it  believes  should  be 
made  available  by  inclusion  in  a  public 
docket. 

The  docket  would  normally  include: 
comments  in  response  to  Federal 
Register  notices  concerning  the 
Registration  Standard  under 
development  (See  Unit  III.C.  of  this 
preamble);  documents,  correspondence 
and  other  written  material  concerning 
the  Standard  submitted  to  the  Agency 
by  any  person  or  party  outside'of 
Government;  draft  documents  or 
proposals  concerning  the  Standard 
provided  by  the  Agency  to  persons 
outside  of  Government;  and  memoranda 
of  meetings  concerning  the  Standard 
held  with  interested  parties  (See  Unit 
Ill.B.  of  this  preamble).  EPA  may  include 
other  documents  pertaining  to  the 
Registration  Standard  in  its  discretion. 

Items  will  be  included  in  the  docket 
within  10  to  15  working  days  after  they 
are  received,  generated,  or  made 
available  by  the  Agency.  Information 
claimed  by  a  submitter  to  consist  of 
confidential  business  information  (CBI) 
(defined  in  proposed  §  155.23),  will  be 
deleted  from  each  item  before  inclusion 
in  the  docket.  If  such  information  is  later 
cleared  under  the  provisions  of  FIFRA 
sec.  10,  it  could  then  be  included  in  the 
docket. 

The  Agency  will  maintain  a  current 
index  of  each  dockpt  and  make  the 
index  available  to  the  public,  both  by 
individual  request  and  by  maintenance 
of  a  mailing  list  for  quarterly 
distribution  of  indices.  Persons  who 
wish  routinely  to  receive  updated 
indices  for  one  or  more  Registration 
Standards  may  request  inclusion  on  the 
mailing  list  for  the  Standard  in  question. 
Docket  items  other  than  the  index  will 
be  available  by  individual  request,  but 
would  not  be  automatically  provided  to 
persons  on  the  mailing  list.  Persons  who 
wish  to  examine  specific  docket  items 
could  identify  those  items  through  the 
index,  and  make  a  specific  request  for 
documents  of  interest.  Persons  who  wish 
to  examine  the  public  docket  or  receive 
copies  of  particular  documents 
contained  therein  may  be  required  to 
execute  an  affirmation  of  non- 
multinational  status  pursuant  to  FIFRA 
section  10(g). 

The  Agency  would  announce  in  its 
annual  Federal  Register  notice 
concerning  the  scheduling  of 


Registration  Standards  the  availability 
of  the  dockets  and  indices.  To  provide 
efficient  maintenance  of  the  mailing  list 
for  docket  indices  and  to  provide  timely 
service,  the  Agency  would  require  that 
persons  on  the  mailing  list  annually 
renew  their  requests  for  inclusion  on  the 
mailing  list.  The  annual  announcement 
of  Registration  Standards  under 
development  could  be  used  to  require 
renewal.  Additionally,  the  Agency 
would  include  in  each  Federal  Register 
notice  concerning  a  particular 
Registration  Standard  announcement  of 
the  availability  of  the  docket  for  that 
Standard.  The  Agency  believes  that 
these  publication  procedures  will 
provide  ample  notice  of  docket  and 
index  availability. 

B.  Open  Access  Provisions 

EPA  intends  that  all  interested 
persons  and  parties  should  be  afforded 
an  opportunity  to  participate  in  the 
Agency's  Registration  Standards 
process.  The  Agency  will  meet  or 
communicate  with  registrants,  users, 
trade  unions,  environmental  groups,  and 
others  who  express  an  interest,  to  obtain 
information,  exchange  views,  explore 
factual  and  substantive  positions  or 
discuss  regulatory  options  under 
consideration  in  the  development  of  the 
Standard.  No  person  or  party  outside  of 
Government  will  be  given  preferential 
access  to  the  Agency.  Persons  may 
request  to  meet  with  Agency  personnel 
at  any  time  during  the  development  of  a 
Registration  Standard.  Although  Agency 
deliberations  about  a  Standard  m.ay  be 
the  subject  of  meetings  or 
communications,  the  Agency's 
regulatory  and  administrative  decisions 
will  be  reached  independently  and  in 
accordance  with  law.  The  Agency  will 
make  no  commitments  in  meetings  with 
persons  or  parties  outside  of 
Government  as  to  the  course  of  the 
review  or  the  regulatory  decisions  that 
may  result. 

To  ensure  that  sufficient  access  and 
information  are  provided  to  other 
interested  persons  or  parties,  the 
Agency  would  record  each  such  meeting 
in  accordance  with  the  procedures  in 
proposed  §  155.30,  and  place  a 
memorandum  of  the  meeting  in  the 
public  docket.  Other  persons  or  groups 
having  opposing  views  or  different 
information  could  then  request  to  meet 
with  the  Agency.  Information  claimed  to 
the  CBI  would  not  be  included  in  the 
memorandum,  but  the  fact  of  its 
discussion  at  the  meeting  would  be 
noted. 

Although  the  Agency  will  generally 
honor  reasonable  requests  for  meetings, 
the  Agency  may  refuse  to  meet  with 


Federal  Register  /  Vol.  50,  No.  59  /  Wednesday,  March  27.  1985  /  Proposed  Rules 


12211 


some  or  all  persons.  One  reason  for  such 
a  refusal  might  be  if  the  number  of 
meetings  threatened  to  delay  seriously 
the  issuance  of  the  Standard.  Meetings 
with  responsible  persons  are  welcome, 
but  the  Agency  must  consider  the 
purposes  of  each  meeting  and  its  value 
in  assisting  the  Agency  or  promoting 
public  participation.  EPA  will  not  permit 
repeated  or  clearly  frivolous  requests  for 
meetings  to  delay  unduly  the  issuance  of 
the  Standard. 

A  second  reason  that  the  Agency 
might  refuse  to  meet  with  outside  parties 
would  be  because  the  participants 
asserted  overly  broad  or  apparently 
unwarranted  claims  of  CBI.  The  Agency 
does  not  intend  to  make  on-the-spot 
examinations  of  the  validity  of  CBI 
claims  that  arise  in  meetings.  The 
Agency  will  honor  such  claims  for  the 
purposes  of  initial  exclusion  of  claimed 
CBI  from  the  meeting  memorandum  and 
public  docket.  Excessive  claims  of  CBI 
offer  the  opportunity  for  meeting 
participants  to  circumvent  the  public 
docket  procedures.  This,  in  turn,  would 
diminish  public  awareness  of  and 
participation  in  the  Registration 
Standards  process  and  defeat  the 
purposes  of  these  procedures.  For  this 
reason,  proposed  §  155.30(b)  provides 
that  if  unreasonable  claims  of 
confidentiality  are  asserted  by  meeting 
participants  to  circumvent  the  public 
docket  procedures,  the  Agency  may 
refuse  to  continue  a  meeting  in  progress, 
or  may  subsequently  decline  to  meet 
further  with  those  persons.  The  Agency 
would  like  to  receive  comment  on  the 
circumstances  under  which  the  Agency 
should  consider  CBI  claims  to  be 
"unreasonable"  and  under  what    . 
circumstances  such  claims  may  be 
construed  as  attempts  to  circumvent  the 
docketing  procedures. 

C.  Publication  in  the  Federal  Register 

Sections  155.25  and  155.34  propose  the 
publication  in  the  Federal  Register  of 
notices  concerning  Registration 
Standard  development. 

Proposed  §  155.25  provides  that  the 
Agency  would  publish  annually,  at  or 
near  the  beginning  of  the  Federal  fiscal 
year  (October),  a  notice  announcing  the 
Registration  Standards  under 
development  which  are  scheduled  to  be 
issued  during  the  upcoming  fiscal  year. 
The  notice  would  list  the  approximate 
sequence  of  issuance  and  would  request 
the  submission  of  information  and 
comments  on  the  individual  pesticides 
for  which  Registration  Standards  are 
under  development.  The  sequence  of 
issuance,  however,  would  not  be  a 
subject  for  comment. 

Because  the  Standards  process  is  an 
ongoing  one,  the  notice  would  be  a 


"point-in-time"  listing  including 
pesticides  in  various  stages  of 
Registration  Standard  development.  For 
the  same  reason,  the  listing  would 
reflect  priorities  for  issuance  at  the  time 
the  notice  was  issued.  If  the  priorities 
for  issuance  later  changed,  the  schedule 
might  be  adjusted  to  move  certain 
pesticides  earlier  or  later  in  the  issuance 
"queue"  without  publication  of  a  new 
schedule  in  the  Federal  Register. 

Proposed  §  155.34  provides  that  EPA 
will  issue  notice  of  the  availability  of 
each  Registration  Standard.  EPA 
believes  it  appropriate  to  provide  notice 
when  the  Agency  reaches  significant 
conclusions  about  the  pesticide  or  its 
uses  as  a  result  of  its  comprehensive 
review.  In  the  Registration  Standards 
process,  this  means  that  such  notice 
would  be  provided  for  the  initial 
issuance  of  the  Registration  Standard, 
and  at  later  times  when  the  pesticide 
may  be  reevaluated  based  on  new 
information  and  the  Standard  revised 
and  reissued. 

Under  proposed  §  155.34(a),  EPA 
would  issue  in  the  Federal  Register  a 
notice  of  the  availability  of  a 
Registration  Standard  in  two  situations: 

1.  A  Registration  Standard  pertaining 
to  a  new  pesticide  (not  currently 
contained  in  a  registered  product). 

2.  A  Registration  Standard  pertaining 
to  an  existing  pesticide  whose  chronic 
health  effects  data  base  is  incomplete. 
Persons  may  submit  comments 
concerning  such  Standards  at  any  time. 

When  the  Agency  determines  that  it 
possesses  a  substantially  complete 
chronic  health  effects  data  base  for  an 
existing  pesticide,  a  notice  of 
availability  of  a  proposed  Registration 
Standard  would  be  published  in  the 
Federal  Register.  This  notice  would 
provide  a  specific  opportunity  for 
comment  by  interested  persons  or 
parties  (unlike  the  notice  pertaining  to  a 
Standard  for  which  the  data  base  is 
incomplete,  which  would  simply 
announce  the  availability  of  the 
Standard).  The  Registration  Standard, 
and  a  Federal  Register  notice  of  its 
availability,  would  be  issued  only  after 
the  Agency  reviews  comments  received 
in  response  to  the  proposal. 

At  present,  the  majority  of  previously 
registered  pesticides  lack  a  complete 
chronic  health  effects  data  base,  and 
Registration  Standards  currently  being 
issued,  therefore,  fall  into  the  category 
for  which  notice  of  issuance  only  would 
be  provided.  In  the  future,  this  will 
change.  Under  the  Agency's  Data  Call-in 
Program,  registrants  must  now  submit  a 
number  of  chronic  health  effects  studies 
in  advance  of  Registration  Standards 
evaluation.  Moreover,  chronic  health 
effects  data  will  also  be  received  by  the 


Agency  as  a  result  of  previously  issued 
Registration  Standards  identifying  data 
gaps  in  this  area.  EPA  anticipates  that 
Registration  Standards  for  existing 
pesticides  will  increasingly  be  proposed 
under  the  §  155.34(b)  provisions  with 
opportunity  for  comment  before 
issuance. 

IV,  Conndential  Business  Information 

The  term  "confidential  business 
information"  is  defined  in  proposed 
§  155.23  to  include  trade  secret  or 
confidential  commercial  or  financial 
information  under  FIFRA  sec.  10(b)  or  5 
U.S.C.  552(b)  (3)  or  (4).  These  provisions 
of  law  permit  a  person  to  claim 
confidentiality  for  certain  types  of 
information  submitted  to  the  Agency. 
FIFRA  section  10(c)  and  the  Freedom  of 
Information  Act  (FOIA)  provide  for  a 
clearance  process  so  that  information 
that  is  claimed  as  CBI  may  be  evaluated 
and  cleared  for  release  to  the  public 
Because  of  the  volume  of  information 
received  by  the  Agency,  the  clearance 
process  normally  is  undertaken  only 
when  a  request  for  claimed  CBI  is 
received  by  the  Agency  under  the  FOIA. 

Under  these  proposed  procedures,  the 
Agency  would  exclude  information 
claimed  to  be  CBI  from  meeting 
memoranda  and  from  the  public  docket. 
Although  a  claim  of  CBI  under  FIFRA 
section  10(b)  does  not  always  withstand 
examination  by  the  Agency,  the 
clearance  process  to  determine  the 
validity  of  CBI  claims  requires  a 
minimum  of  30  days  notification  to  the 
data  submitter.  The  proposed  docket 
procedures,  on  the  other  hand,  would 
require  inclusion  of  material  other  than 
claimed  CBI  in  the  docket  within  10  or 
15  working  days.  When  the  Agency 
deems  it  necessan,'  or  appropriate,  and 
in  any  case  if  a  FOIA  request  were 
received  for  the  excluded  information, 
the  Agency  would  afterwards  clear  such 
information  through  the  procedures  in  40 
CFR  Part  2,  and  include  cleared  non-CBI 
in  the  docket. 

Essential  to  the  efficient  and  timely 
operation  of  the  public  docket  system  is 
the  ability  of  the  Agency  to  distinguish 
claimed  CBI  (which  would  not  be 
included  in  the  docket)  from  other 
information  that  may  be  included  in  the 
docket.  Information  must  be  properly 
identified  as  CBI  or  non-CBI  at  the  time 
of  submission  if  the  Agency  is  both  to 
protect  claimed  CBI  and  to  maintain  an 
effective  docket  system. 

Proposed  §  155.30(c)  therefore 
requires  that  submitters  of  information 
containing  claimed  CBI  provide  two 
versions — one  complete  and  clearly 
marked  as  CBI  (in  two  copies),  the  other 
purged  of  the  CBI  and  marked  to 
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indicate  that  it  contains  no  CBl. 
Information  submitted  to  the  Agency 
without  identification  of  its  claimed 
confidential  nature  would  be  deemed  to 
be  nonconfidential  and  could  be 
included  in  the  public  docket  (or 
otherwise  disclosed  to  the  public) 
without  prior  notice  to  the  submitter. 

V.  Relationship  to  Special  Review 
Procedures 

Unlike  the  Registration  Standards 
process,  which  is  a  systematic 
reexamination  of  each  pesticide  and  its 
uses,  the  special  review  process  focuses 
on  particular  pesticides  that  may  pose 
unreasonable  risks  to  man  or  the 
environment.  Special  review  in  an  in- 
depth  evaluation  for  the  purpose  of 
weighing  the  risks  and  benefits  of  use  of 
a  pesticide  and  is  initiated  when  the 
Agency  determines  that  a  pesticide 
meets  certain  risk  criteria.  The 
Registraiion  Standards  process  is  one 
avenue  for  identification  of  pesticides 
for  which  special  review  is  required. 

Special  review  (RPAR)  procedures 
and  risk  criteria  are  currently  contained 
in  40  CFR  162.11  (a)  and  (b).  The  Agency 
is  issuing  elsewhere  in  today's  Federal 
Register  a  proposal  to  modify  the 
criteria  and  procedures  for  the  special 
review  program.  That  proposal  included 
provisions  for  public  participation, 
including  the  establishment  of  a  public 
docket  (see  proposed  §154.15)  and 
publication  in  the  Federal  Register 
(various  sections  in  the  proposal),  that 
are  similar  to  those  proposed  for  the 
Registration  Standard  process.  Because 
of  the  similarities  between  the  docket 
and  public  participation  procedures  in 
the  two  processes,  the  Agency  intends 
to  coordinate  its  review  of  comments 
submitted  in  response  to  these 
proposals.  As  a  result,  comments 
submitted  in  response  to  the  special 
review  proposal  and  adopted  by  the 
Agency  may.  in  appropriate  instances, 
also  be  adopted  with  regard  to  the 
Registration  Standard  proposal  and  vice 
versa. 

When  the  comprehensive  evaluations 
conducted  through  the  Registration 
Standards  process  give  rise  to  a  special 
review,  the  ongoing  docket  for  the 
Registration  Standard  would  be 
affected.  Section  154.21  of  the  proposed 
special  review  rule  provides  that  before 
determining  whether  or  not  to  initiate  a 
special  review,  the  Agency  will 
privately  notify  registrants  of  products 
that  would  be  affected,  and  offer  them 
the  opportunity  to  comment  on  the 
validity  of  the  Agency's  analysis  and 
information  which  may  lead  to  a  special 
review  of  the  pesticide.  At  the  time  of 
such  notification,  according  to  proposed 
S  1.54.15,  EPA  would  establish  a  docket 


for  the  special  review  process.  However, 
the  docket  for  the  private  notification  or 
"pre-special  review"  would  not  be 
available  to  the  public  until  after  the 
Agency  has  decided  whether  it  will 
initiate  a  special  review. 

Thus,  for  pesticides  for  which  a 
Registration  Standard  is  under 
development  and  for  which  a  special 
review  is  contemplated,  two  dockets 
would  exist.  Comments  and  information 
submitted  to  or  provided  by  the  Agency 
pertaining  solely  to  the  development  of 
the  Registration  Standard  would  be 
placed  in  the  Registration  Standard 
docket.  On  the  other  hand,  once  the 
Agency  issued  its  private  notification  to 
registrants  and  established  a  docket  for 
the  special  review  process,  documents 
pertaining  to  the  pre-special  review 
notification  and  any  subsequent  specidl 
review  would  be  placed  only  in  the 
special  review  docket.  As  noted,  the 
special  review  docket  wouid  remain 
closed  until  the  Agency  actually  decided 
to  proceed  or  not  proceed  with  the 
special  review. 

VI.  Statutory  Requirements 

As  required  by  FIFRA  section  25(a),  a 
copy  of  this  proposal  was  provided  to 
the  Secretary  of  Agriculture,  the  House 
Committee  on  Agriculture,  the  Senate 
Committee  on  Agriculture,  Nutrition, 
and  Forestry,  and  the  FIFRA  Scientific 
Advisory  Panel.  No  comments  were 
received  from  Congressional 
Committees  on  the  rule.  The  FIFRA 
Scientific  Advisory  Panel  waived  its 
review  of  this  proposal,  and  of  the  final 
rule  that  will  ensue.  The  Secretary  of 
Agriculture  had  no  comment  on  the 
proposal. 

VII.  Regulatory  Requirements 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291,  the  Regulatory  Flexibility  Act, 
FIFRA  Section  25  and  the  Paperwork 
Reduction  Act.  the  Agency  has  analyzed 
the  costs  and  benefits  of  this  proposal. 
A  document  containing  the  regulatory 
impact  analysis  is  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  for  submission  of  comments. 

These  proposed  procedures  are  not 
expected  to  have  significant  cost 
impacts  on  applicants  or  registrants,  or 
secondarily,  on  the  agricultural 
economy.  Although  the  proposal  will 
require  some  use  of  EPA  resources, 
primarily  in  the  establishment  and 
maintenance  of  the  docket  and  mailing 
lists  for  Registration  Standards,  the 
benefits  of  a  centrally  located  docket 
file  for  individual  Registration 
Standards  will  offset  some  of  the 
increased  costs  to  the  Agency.  More 
important,  the  Agency  believes  that 


these  procedures  will  promote  public 
awareness  of  and  stimulate  public 
participation  in  the  Agency's 
decisionmaking  process  for  pesticide 
Registration  Standards.  The  Agency  has 
therefore  concluded  that  this  proposal  is 
not  a  major  regulation  as  defined  in 
Executive  Order  12291.  This  proposal 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval  as 
required  by  E.O.  12291. 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  et  seq)  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  The  proposed  docket 
system  will  be  established  and 
maintained  by  the  Agency,  and  will 
require  little  or  no  additional  effort  on 
the  part  of  the  industry,  large  or  small, 
or  of  other  small  organizations  and 
entities.  Accordingly.  I  certify  that  this 
regulation  does  not  require  a  separate 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act. 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
use.  3501  et  seq.  under  OMB  Control 
Number  2000-0468. 

List  of  Subjects  in  40  CFR  Part  155 

Pesticides  and  pests.  Administrative 
practice  and  procedure,  Confidential 
business  information. 

Dated:  March  19. 1985. 
Lee  M.  Thomas, 

Administrator. 

Therefore,  it  is  proposed  that  Title  40, 
Chapter  1  of  the  Code  of  Federal 
Regulations  be  amended  by  adding  new 
Part  155,  consisting  at  this  time  of 
Subpart  B,  to  read  as  follows: 

PART  155— REGISTRATION 
STANDARDS 

Subpart  A— (Reserved) 

Subpart  B— Docketing  and  Public 
Participation  Procedures 

Sec. 

155.23     Derinitions. 

155.25     Schedule. 

155.27     Agency  review  of  data. 

155.30    Meetings  and  communications. 

155.32     Public  docket. 

155.34    Notice  of  availability. 

Authority:  Sees.  3  and  25.  Pub.  L.  94-140.  89 
Stat.  751  and  755.  as  amended:  7  U.S.C.  136 
through  136y. 
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Subpart  A— [Reserved] 

Subpart  B— Docketing  and  Public 
Participation  Procedures 

§  155.23    Definitions. 

For  the  purposes  of  this  part, 
"confidential  business  information" 
means  trade  secrets  or  confidential 
commercial  or  financial  information 
under  FIFRA  section  10(b)  or  5  U.S.C. 
552(b)(3)  or  (4). 

§  155.25    Schedule. 

EPA  will  issue  annually  in  the  Federal 
Register  a  notice  listing  the  pesticides 
(or  groups  of  pesticides)  for  which 
Registration  Standards  are  currently 
being  developed.  The  list  will  include 
pesticides  for  which  a  Registration 
Standard  is  scheduled  for  issuance 
within  the  next  year,  and  the 
approximate  sequence  of  issuance.  The 
list  may  also  include  pesticides  for 
which  a  Registration  Standard  will  be 
under  development  during  the  upcoming 
year,  but  which  are  not  scheduled  for 
issuance  until  the  succeedmg  year.  The 
notice  will  invite  comment  and 
submission  of  information  on  the 
individual  pesticides  on  the  list. 

§  155.27    Agency  review  of  data. 

EPA  will  independently  (or  using  the 
services  of  disinterested  contractors  or 
consultants]  review  available  data  in 
preparation  for  the  development  of  a 
Registration  Standard,  and  will  be 
responsible  for  the  drafting  of  the 
Registration  Standard  based  on  such 
data  reviews.  The  Agency  will  not 
permit  registrants  to  prepare,  or  assist  in 
the  preparation  of,  data  reviews  or  other 
Registration  Standard  documents.  The 
Agency  may,  however,  meet  with 
registrants  to  discuss  its  pending 
reviews,  decisions,  or  documents,  in 
accordance  with  the  meeting  procedures 
in  §  155.30,  and  the  docketing 
procedures  in  §  155.32. 

§  155.30     Meetings, and  communications. 

EPA  personnel  may,  upon  their  own 
initiative  or  upon  request  of  any 
interested  person  or  party,  meet  or 
communicate  with  persons  or  parlies 
outside  of  government  concerning  a 
Registration  Standard  under 
development.  Such  meetings  or 
communications  will  conform  to  the 
following  policies  and  procedures: 

(a)  Purpose.  Meetings  and 
communications  may  be  for  the  purpose 
of  receiving  and  considering 
information,  exchanging  views, 
exploring  factual  and  substaiitive 
positions,  discussing  regulatory  options 
or  for  any  other  purpose  deemed 
appropriate  by  the  Agency  in  its 


deliberations  concerning  de\elopment  of 
a  Registration  Standard.  The  Agency 
will  not  commit  to  take  any  particular 
action  concerning  a  Registration 
Standard  under  development  during 
discussions  with  any  person  or  party 
outside  of  government.  The  Agency  will 
make  its  final  administrative  decision  on 
a  wholly  independent  basis,  and  in 
accordance  with  law. 

(b)  Meetings  with  persons  or  parties 
outside  of  government.  Requests  by 
responsible  persons  or  parties  outside  of 
government  to  meet  with  Agency 
personnel  concerning  a  Registration 
Standard  under  development  should  be 
directed  in  writing  to  the  Registration 
Division.  Reasonable  requests  will 
ordinarily  be  granted  on  a  timely  basis. 
EPA  will  decide  the  time  and  place  of 
such  meeting,  and  the  Agency  personnel 
who  will  attend.  EPA  may  decline  to 
meet  with  persons  or  parties  who  assert 
unreasonable  claims  of  confidential 
business  information  for  the  purpose  of 
circumventing  the  docketing  procedures 
in  §  155.32.  EPA  may  also  decline  to 
meet  if  the  number  or  frequency  of 
meetings  would  delay  unduly  the 
issuance  of  the  Registration  Standard. 
Further,  no  person  or  party  outside  of 
government  will  be  accorded  special  or 
preferential  access  to  Agency  pesticide 
decisionmaking  or  to  the  Agency's 
decisional  process. 

(c)  Information  submitted  to  the 
Agency  concerning  a  Registration 
Standard  under  development.  (1) 
Information,  comments,  data,  or  other 
written  materia!  submitted  to  the 
Agency  concerning  a  Registration 
Standard  under  development  may  be 
claimed  by  the  submitter  to  be 
confidential  business  information. 

(2)  In  order  to  assert  a  claim  of 
confidentiality  for  all  or  any  part  of  a 
submission  concerning  a  Registration 
Standard  under  development,  the 
submitter  must  submit  two  complete 
copies  of  the  material,  clearly  marked  as 
"trade  secret"  or  "confidential  business 
information,"  and  one  additional  copy 
from  which  the  claimed  confidential 
business  information  has  been  purged  or 
obliterated,  also  clearly  marked  to 
indicate  that  it  contains  no  claimed 
trade  secret  or  confidential  business 
information. 

(3)  Any  information  received  by  the 
Agency  thafis  not  marked  as 
confidential  will  be  deemed  to  be  non- 
confidential, and  may  be  made  available 
through  the  public  docket  or  otherwise 
disclosed  without  prior  notice  to  the 
submitter. 

(d)  Memorandum  of  meeting.  For  each 
meeting  with  a  person  or  party  outside 
of  government,  the  Agency  will  prepare, 
based  on  notes  taken  at  the  meeting,  a 


memorandum  of  the  meetmg.  The 
memorandum  will  be  prepared  within  10 
working  days  of  the  meeting  and  will 
include  the  following  information: 

(1)  The  date  and  time  of  the  m.eeting; 

(2)  The  name  of  the  person  who 
requested  the  meeting: 

(3)  The  names  and  affiliations  of  the 
participants: 

(4]  The  subject  matter  of  the  meeting; 

(5)  A  full  and  accurate  description  of 
all  significant  positions  taken,  facts 
presented,  and  arguments  made  by  each 
participant  (except  that  an\  discussion 
of  claimed  confidential  business 
information  will  be  identified  in  meeting 
notes,  and  referenced  in  the 
memorandum: 

(6)  Identification  of  all  documents. 
proposals,  or  other  materials  (other  than 
information  claimed  to  be  confidential 
business  information)  distributed  or 
exchanged  at  the  meeting:  and 

(7)  The  name  of  the  person  who 
prepared  the  memorandum. 

§155.32     Public  docket. 

(a)  When  created.  A  docket  will  be 
created  for  each  Registration  Standard 
upon  publication  of  the  notice  described 
in  §  155.25  setting  out  the  list  and 
sequence  of  Registration  Standards,  or 
at  an  earlier  time  if  the  Agency  believes 
it  appropriate  or  necessary .  If  the 
Agency  notifies  registrants  privately  m 
accordance  with  40  CFR  154,21  that  one 
or  more  risk  criteria  set  forth  m  40  CFR 
154.7  (leading  to  a  special  review)  may 
have  been  exceeded,  that  notification 
and  any  subsequent  communications 
concerning  that  notification  will  be 
placed  in  a  sepa.-ate  docket  pertaining  to 
possible  special  review  in  accordance 
with  the  provisions  of  §154.15. 

(b)  Contents  of  docket.  The  docket 
will  contain,  within  the  time  frames 
indicated,  the  following  documents  and 
information  (except  that  informatioa 
claimed  to  be  confidential  business 
information  will  not  be  included): 

(1)  An  index  of  its  contents  (refer  to 
paragraph  (c)  of  this  section): 

(21  A  copy  of  each  comment  received 
in  response  to  the  notice  described  in 
I  155.25  that  pertains  to  a  pesticide  for 
which  the  notice  indicated  a 
Registration  Standard  was  under 
development  (within  10  working  days 
after  receipt  by  the  Agency,  or  15 
working  days  if  the  submitter  has 
asserted  a  confidential  business 
information  claim  concerning  the 
material): 

(3)  A  copy  of  each  memorandum  of  a 
meeting  between  the  Agency  and 
persons  or  parties  outside  of 
government,  prepared  in  accordance 
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with  §  155.30(d)  (within  10  workms?  d.jys 
after  the  meeting); 

(4)  A  copy  of  each  docbment, 
comment,  item  of  correspondence  or 
other  written  material  concerning  the 
Registration  Standard  submitted  to  the 
Agency  by  any  person  or  party  outside 
of  government,  whether  in  a  meeting  or 
separately  (within  10  working  days  after 
receipt,  or  15  workmg  days  if  the 
submitter  has  asserted  a  confidentid! 
business  information  claim  conrerning 
the  material); 

(5)  A  copy  of  each  document, 
proposal,  or  other  item  of  wri'ten 
material  concerning  the  Registration 
Standard  provided  by  the  .Agency  to  any 
person  or  p.irty  outside  of  government 
(within  15  working  days  after  the  item  is 
made  available  to  such  person  or  party); 

(6)  With  respect  to  a  Registration 
Standard  for  which  the  Agency  has 
determined  that  a  substantially 
complete  chronic  heahh  effects  d  ita 
base  exists,  a  copy  of  the  Federal 
Register  notice  concerning  availability 
of  a  proposed  Registration  Standard, 
and  a  copy  of  each  comment  received  in 
response  to  that  notice  [within  10 
working  days  after  receipt  by  the 
Agency,  or  15  working  days  if  the 
s;jb.mit!er  has  asserted  a  confidential 
business  information  claim  conr  erning 
the  material); 

(")  A  copy  of  the  Federal  Register 
nr.'Uce  announcing  the  issu.mce  of  the 
Registration  Standard  (within  10 
working  days  after  the  publication  of  the 
no'ice): 


(c)  Index  of  the  docket.  The  Agency 
will  establish  and  keep  current  an  index 
to  the  docket  for  each  Registration 
Standard.  The  index  will  include,  but  is 
not  limited  to,  the  following  information; 

(1)  A  list  of  each  meeting  between  the 
Agency  and  any  person  or  party  outside 
of  government,  containing  the 
information  described  by  §  1.55.30(d)(1) 
through  (4);  and 

(2)  A  list  of  each  document  in  the 
docket  by  title,  source,  recipient(s),  and 
the  date  the  document  was  received  or 
provided  by  the  Agency. 

[d]  A  va liability  of  docket  and  indices. 
|1)  The  Agency  will  make  available  to 
the  public  for  inspection  and  copying  the 
docket  and  index  for  any  Registration 
Standard. 

(2)  The  Agency  will  establish  and 
maintain  a  mailing  list  of  persons  who 
have  specifically  requested  that  they 
receive  indices  for  one  or  more  specific 
Registration  Standard  dockets.  EPA  will 
distribute  the  indices  quarterly  to  these 
persons.  Annually.  EPA  will  require  that 
persons  on  the  list  renew  their  requests 
for  inclusion  on  the  list. 

(3)  The  Agency  will  issue  annually  in 
the  Federal  Register  (in  conjunction  with 
the  annual  schedule  notice  specified  in 

§  155.25)  a  notice  announcing  the 
availability  of  docket  indices. 

(4)  Each  Federal  Register  notice  of 
availability  of  a  Registration  Standard 
will  announce  the  availability  of  the 
docket  index  for  that  Standard. 


§  155.34     Notice  of  availability. 

(a)  The  Agency  will  issue  in  the 
Federal  Register  a  notice  announcing  the 
issuance  and  availability  of  a 
Registration  Standard  which; 

(1)  Concerns  a  previously  unregistered 
active  ingredient;  or 

(2)  Concerns  a  previously  registered 
active  ingredient,  and  the  Registration 
Standard  states  that  registrants  will  be 
required  (under  FIFRA  section 
3(c)(2)(B))  to  submit  additional  chronic 
health  effects  data.  "Chronic  health 
effects  data"  include,  but  are  not  limited 
to,  chronic  feeding,  oncogenicity, 
reproduction,  and  teratogenicity  studies. 

(b)  Interested  persons  may  submit 
comments  concerning  any  Registration 
Standard  described  by  paragraph  (a)  of 
this  section  at  any  time. 

(c)  The  Agency  will  issue  in  the 
Federal  Register  a  notice  announcing  the 
availability  of,  and  pr(5viding 
opportunity  for  comment  on,  each 
proposed  Registration  Standard  which 
concerns  a  previously  registered  active 
ingredient  for  which  the  Agency  has 
determined  that  a  substantially 
complete  chronic  health  effects  data 
base  exists.  Following  the  commient 
period  and  issuance  of  the  Registration 
Standard,  the  Agency  will  issue  in  the 
Federal  Register  a  notice  of  availability 
of  the  Registration  Standard. 

(FR  Doc.  85-7303  Filed  3-25-85;  11.43  am] 
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Agricultural  Marketing  Service 

RULES 

12219      Almonds  grown  in  Caiifornia 

Milk  marketing  orders; 
12218  Southern  Illinois 

12217     Nectarines,  peaches,  and  plums  grown  in  California 

Agriculture  Department 

See  Agricultural  Marketing  Service:  Animal  and 
Plant  Health  Inspection  Service;  Food  and  Nutrition 
Service;  Food  Safety  and  Inspection  Service;  Forest 
Service;  So;!  Conservation  Service. 

Air  Force  Department 

NOTICES 

Environ.mcntdl  statements;  availability,  etc.: 
12360  Northeast  Regional  Communications  Facility, 

Westover  Air  Force  Base,  MA 

Meetings; 
12360         Scientific  .Advisory  Board  (2  documents) 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant  quarantine,  domestic: 
12215         Gypsy  moth:  interim  rule  affirmed 
12215         Pink  bollworm:  interim 


Army  Department 

St-e  c.'io  Engineers  Corps. 

NOTICES 

Meetings: 

Science  Board  [6  documents) 


12361- 
12363 


Bonneville  Power  Administration 

NOTICES 

Nonfirm  energy  sales: 
12363         Consumer  alternate  fuel  loads;  final  policy 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements: 

12406  Alterndte  testing  sites  to  perform  human  T- 
lymphotropic  virus-type  111  (HTLV-III)  antibody 
testing:  correction 

12407  Massachusetts  Institute  of  Techno'.ogj. 
development  of  research  methodology  and 
training  recommendations  for  quantitative  risk 
assignments 

12406  .North  Carolina  University,  investigation  of 
exposure-response  relationship  between  silica 
and  lung  cancer,  etc. 

12407  Occupational  safety  and  health:  research  and 
demonstration  projects 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
12251  Chesapeake  Bay  and  tributaries.  WD   ue 

na\ig.ition  season:  termination 


PROPOSED  RULES 

Regattas  and  marine  parades: 

12337         Seattle  Seafair  Budweiser  APb.-\  Gold  Cup  Race 

NOTICES 

Committees;  establishment   renewals,  terminations, 

etc: 
12433         Towing  Safety  Advisory  Committee 

Meetings: 
12433         Lower  Mississippi  River  Waterway  Safety 
Advisory  Committee 

Commerce  Department 

See  alsc  PL;  onon^.ic  Ue\elopmenl  .Administration; 
Minority  Business  Development  Agency;  National 
Oceanic  and  Atmospheric  Administration;  Patent 
and  Trademark  Office. 

NOTICES 

12353     .Agency  information  collection  activities  under 
OMB  review 

Commodity  Futures  Trading  Commission 

NOTICES 

12436      Meetings;  Sunshine  Act  (8  documents) 


Defense  Department 

>  t  ,:,:,o  Air  Force  Department;  Army  Department. 

RULES 

.Acquisition  regulations; 

Contracting  activity  designation,  contract 

reporting,  etc. 

Definitions,  negotiation  authority,  debarment; 

balance  of  paymen's  approval  ci,*ho'";ty.  etc. 

Make-or-t'..>  r'^  .•^-.•"s.  purcna''e  oraers, 

mistakes  in  b;ds,  e  •;;. 

Procurement  instr.,:-,' n:  idc-.'if.;  dt;on  numbers. 

consolidated  list  of  cebdrrea.  suspended,  and 

ineligible  contractors,  etc. 
Personnel: 

State  tax  withholding  from  retired  pay  of 

Uniformed  Service  members,  voluntary;  interim 
PROPOSED  RULES 
Personnel: 

Official  inforrr.riiicn  rclense  in  b'lgation  and 

testimony  by  DOD  personnei  as  witnesses; 

correction 


12275 
12261 
12291 
12286 


12249 


12337 


12236 
12235 


Economic  Development  Administration 

RULES 

¥-:  ; :::omic  development  and  adjjslrr.ent  cs^isionte 
grants:  designation  of  eligible  aieas  and  p^jnnc 
works  and  development  facilities  program. 

Technical  changes 
Reporting  and  recordkeeping  requirements 


Economic  Regulatory  Administration 

NOTKJES 

Natural  gas  exportation  and  importation  ; 
12371  Great  Lakes  Transmission  Co. 
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Employment  and  Training  Administration 

Federal  Deposit  Insurance  Corporation 

RULES 

NOTICES 

Job  Training  Partnership  Act  programs: 

12437 

Meetings:  Sunshine  Act  (3  documents) 

12243 

States'  responsibilities  in  incident  report 

■ 

5  0 

procedures;  guidance  letter 
Energy  Department 

Federal  Election  Commission 

NOTICES 

See  also  Bonneville  Power  Administration; 

12437 

Meetings;  Sunshine  Act 

Economic  Regulatory  Administration;  Federal 

* 

Energy  Regulatory  Commission;  Hearings  and 

Federal  Energy  Regulatory  Commission 

Appeals  Office,  Energv  Department. 

PROPOSED  RULES 

NOTICES 

Natural  gas  companies  (Natural  Gas  Act); 

Meetings; 

12326 

Pipelines,  interstate,  and  distributors;  blanket 

12363 

National  Petroleum  Council 

certificates  for  sales  and  transportation,  etc. 
Policy  and  interpretations: 
Natural  gas  pipeline  companies;  ratemaking 

^^ 

Engineers  Corps 

NOTICES 

12325 

Environmental  statements;  availability,  etc.: 

treatment  of  investment  tax  credits;  extension  of 
time 

NOTICES 

12361 

Rossville.  KS 

6  0 

Environmental  Protection  Agency 

Electric  rate  and  corporate  regulation  filings; 

^^^         ^^ 

RULES 

12381 

Connecticut  Light  &  Power  Co.  et  al. 

Water  pollution,  effluent  guidelines  for  point  source 

12387 

Pacific  Gas  &  Electric  Co.  et  al. 

categories: 

Hearings,  etc.: 

12252 

Nonferrous  mt  'als  manufacturing;  correction 

12393 

El  Paso  Natural  Gas  Co. 

PROPOSED  RULES 

12385 

MIGC,  Inc. 

Air  quality  implementation  plans;  approval  and 

12386 

Monterey  Pipeline  Co.  et  al. 

promulgation;  various  States: 

12394 

National  By-Products.  Inc.,  et  al. 

12338 

Indiana 

12395 

Panhandle  Eastern  Pipe  Line  Co.  et  al. 

\/IR 

12341 
12342 

Air  quality  planning  purposes:  designation  of  areas: 

Pennsylvania 
H.izardous  waste: 

Identification  and  listing;  exclusions:  correction 

and  extension  of  time 

NOTICES 

12395 

12372 
12382 
12389 

Paris  Hydro  Associates 
.Natural  gas  certificate  filings: 
A.NR  Pipeline  Co.  et  al. 
El  Paso  Natural  Gas  Co.  et  al. 

VKM 

Seagull  Interstate  Corp.  et  aL 

Water  pollution  control;  disposal  site 
determinations; 

12395 

.Natural  Gas  Policy  Act: 

Well  category  determinations,  etc.  (Anvil  Oil  Co.. 

12403 

Reeves,  Grahani:  extension  of  time 
Federal  Aviation  Administration 

RULES 

12393 

Inc.) 

Well  category  determinations,  etc.  (Northwest 
Exploration  Co.) 
Small  power  production  and  cogeneration  facilities; 

12237 

Standard  instrument  approach  procedures 

qualifying  status;  certification  applications,  etc.: 

PROPOSED  RULES 

12386 

C  &  H  Waste  Energy,  Inc.,  et  al. 

12313, 

Transition  areas  (2  documents) 
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12314 

Federal  Communications  Commission 

Federal  Highway  Administration 

PROPOSED  RULES 

RULES 

12328 

Highway  planning  and  research  activities. 

Common  carrier  services; 

administration  of  funds 

12254 

Access  charges;  private  branch  exchange  (PBX) 
connections;  clarification 
Radio  services,  special; 

Federal  Register,  Administrative  Committee 

Rill  P^ 

12260 

Private  land  mobile  services;  additional 
frequencies  available  along  the  U.S./Mexico 

12462 

Publication  procedures;  update  and  clarification 

border 

Radio  stations;  table  of  assignments: 

Federal  Reserve  System 

12258 

Michigan 

PROPOSED  RULES 

12258 

Minnesota 

Collection  of  checks  and  other  items  and  transfers 

12259 

Montana 

of  funds  (Regulation  J): 

12257 

New  Mexico 
Television  stations:  table  of  assignments: 

12310 

Sender's  agreement,  recovery  by  Reserve  Bank; 
liiibility;  etc. 

12259 

Honda 

Jf 

NOTICES 

12260 

Louisiana 

Bank  holding  company  applications,  etc.: 

PROPOSED  RULES 

12404 

Merchants  Bancorp.  Inc.,  et  al. 

Television  st.itions;  table  of  assignments: 

12404 

Security  Pacific  Corp. 

12343 

Minnesota 

NOTICES 

12405 

United  City  Corp. 
Federal  Reserve  Bank  services;  fee  schedules  and 
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Hearings,  etc.: 
Tequesta  Broadcasting  Corp.  et  al. 

12405 

pricing  principles: 
Book-entry  securities  service;  approval 
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Federal  Trade  Commission 

PROPOSED  RULES 

Prohibited  trade  practices: 
12314  Allied  Corp  .  et  al. 

Fiscal  Service 

PROPOSED  RULES 

12333     Collection  and  deposit  of  payments  to  Federal 

agencies;  receipts  management:  cash  management 

improvements  fund  operation 

NOTICES 
12434     U.S.  Treasury  book-entry  securities  held  at  Federal 

Reserve  hdnks;  fee  schedule 

Fish  and  Wildlife  Service 

RULES 

Endangered  ar.J  'hreatened  species: 
12298         Dig  Spring  spmedace 
12306  Blue  Ridge  gdldenrod 

12302         Hutton  tui  (  hi.b  and  Foskett  speckled  dace 

PROPOSED  RULES 

Kndangered  and  threatened  species: 
12345  Canby's  dropwort 

12348         Hedeon-.a  diffusum  (Flagstaff  pennyroyal)  and 
l(ing-ha>red  phlox;  withdrawn 

NOTICES 

12409     Tensas  River  National  Wildlife  Refuge; 

establishment 

Food  and  Nutrition  Service 

NOTICES 

Child  nutrition  programs: 
12351         Meals  and  milk,  free  and  reduced  price;  income 
eligibility  guidelines 


Inttrior  Department 

SeeqJt.1'  Fihh  and  Wildlife  Serviee,  Ir.aia.n  Affairs 
Bureau;  Land  Management  Bureau;  Minerals 
Man^sement  Service;  National  Park  Service. 

NOTICES 

12409     .Agency  mformation  collection  activities  under 
OMB  review 

Internal  Revenue  Service 

RULES 

Income  taxes: 
12243         Straddles;  loss  deferral  rules,  wash  sale  rules, 
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This   section   of   the   FEDERAL   REGISTER 
contains   regulator/   documents   hav»T>g 
general   applicability   and   legal   eflect.    most 
of   which   are   keyed   to   and   codified   in 
the   Code   of   Federal   Regulations,   whiich   is 
published   under    50   titles   pursuant   to   44 
U  S.C,    1510. 

The   Code   of   Federal   Regulatior\s   is   sold 
by   the    Superintendent   of    Documents 
Pnces   of   new   books   are   listed   in   the 
first   FEDERAL   REGISTER   issue   of   each 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

(Docket  No.  85-311] 

Gypsy  Motti  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule. 

SUMMARY:  This  document  affirms 
without  change  an  interim  rule 
published  in  the  Feileral  Register  on 
October  24.  1984  which  amended  the 
"Gypsy  Moth  and  Browntail  Moth" 
quarantine  and  regulations  by 
designating  a  previously  nonregulaled 
area  m  Lane  County,  Oregon,  as  a  gypsy 
moth  high-risk  area.  The  quarantine  and 
regulations  impose  restrictions  on  the 
interstate  movement  of  certain  articles 
from  gypsy  moth  high-risk  areas  and 
gypsy  mnth  lou-risk  areas.  This  action 
is  necessary  in  order  to  prevent  the 
artificial  spread  interstate  of  g\-psy 
moth 

EFFECTIVE  DATE:  March  28.  1985. 
FOR  FURTHER  INFORMATION  CONTACT*. 
Gary  E.  Moorehead,  Staff  Officer.  Field 
Operations  Support  Staff,  Plant 
Protection  and  Quarantine.  Animal  and 
Plant  Health  Inspection  Service,  US. 
Department  of  Agriculture.  Room  663 
Federal  Building,  6503  Belcrest  Road. 
Hyattsville,  MD  20782.  301^36-8295. 
SUPPLEMENTARY  INFORMATION:  A 
document  published  in  the  Federal 
Register  on  October  24.  1984  (49  PR 
42691^2693)  amended  §  301.45-2a  of  the 
Gypsy  Moth  and  Browntail  Moth 
quarantine  and  regulations  (7  CFR 
301.45  et  seq..  referred  to  below  as  the 
regulations)  by  designating  a  previously 
nonregulated  area  in  Lane  County, 
Oregon,  as  a  gypsy  moth  high-risk  area. 


The  regulations  impose,  among  other 
things,  restrictions  on  the  interstate 
movement  of  certain  articles  from  areas 
designated  as  gypsy  moth  high-risk 
areas  and  gypsy  moth  low-risk  areas. 

The  amendment  became  effective  on 
the  date  of  publication.  The  document 
provided  that  the  amendment  was 
necessary  as  an  emergency  measure  in 
order  to  prevent  the  artificial  spread 
interstate  of  gypsy  moth 

Comments  were  solicited  for  60  days 
after  publication  of  the  amendment.  One 
comment  was  received  dunng  the 
comment  period.  The  commenter 
supported  the  amendment  but 
recommended  that  the  regulations  be 
further  amended  by  defining  Christmas 
trees  as  a  regulated  article  in  §  301,45- 
l(x).  No  change  has  been  made  m  the 
intenm  rule  based  on  this  comment.  The 
Department,  however,  has  begun  the 
process  of  determining  whether  to 
further  amend  the  regulations  by 
defining  Christmas  trees  as  a  regulated 
article. 

The  factual  situation  set  forth  in  the 
document  of  October  24,  1984,  still 
provides  a  basis  fur  the  amendment. 
Accordingly,  it  has  been  determined  that 
the  amendment  should  remain  effective 
a.s  published  in  the  Federal  Register  on 
October  24,  1984. 

Executive  Orxler  12291  and  Regulatory 
Flexibility  Act 

This  amendment  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  amendment  will 
have  an  annual  effect  on  the  economy  of 
approximately  SlOO.OOO;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  Slate,  or  local  government 
agencies,  or  geographic  regions,  and  will 
not  cause  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291. 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  SerMce  has 
determined  that  this  action  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  affects  the  interstate 
movement  of  regulated  articles  from  a 
specified  area  m  Lane  County  in 
Oregon,  Based  on  information  compiled 
by  the  Department  it  has  been 
determined  that  there  are  many 
hundreds  of  small  entities  that  move 
regulated  articles  mterstate  from  Oregon 
and  many  thousands  of  small  entities 
that  move  regulated  articles  mterstale 
from  other  States.  However,  based  on 
such  information,  it  has  been 
determined  that  approximately  35  small 
entities  move  regulated  articles 
interstate  from  the  specified  area 
affected  by  this  action.  Further,  the 
annual  overall  economic  impact  from 
this  action  is  estimated  to  be  less  than 
SlOO.OOO. 

Paperwork  Reductioa  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507  et  seq). 

List  of  Subjects  in  7  CFR  Part  361 

Agricultural  commodities,  Gypsy 
moth.  Plant  pests.  Quarantine, 

Transportation. 

PART  301— DOMESTIC  OUARANTIME 
NOTICES 

Accordingly,  the  interim  rule 
published  at  49  PR  42691—42693  on 
October  24.  1984  is  adopted  as  a  final 

rule. 

Authority;  7  U.S.C.  161.  162;  7  U.S.C.  150dd. 
ISOee;  7  CFR  2.17,  2.51.  end  371.2(c). 

Done  at  Washington.  D  C,  this  2Slh  day  of 
March  1985 
Harvey  L.  Ford, 

Deputy  Administrolor.  Plant  Pruteclion  and 
Quarantine.  Animal  and  Plant  Healih 
Inspection  Service. 
[FR  Doc,  85-7408  Filed  3-27-65.  8;45  am) 
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7  CFR  Part  301 

[Docket  No.  85-309] 

Pink  Bollworm  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

action:  Interim  nile. 


I 
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:  This  document  amends  the 
"Pink  Boilworm"  quarantine  and 
regulations  by  removing  Bossier  Parish 
from  the  list  of  pink  boilworm  regulated 
areas  in  Louisiana.  This  action  is 
necessary  because  if  has  been 
determined  that  the  pink  boilworm  no 
longer  occurs  in  Bossier  Parish, 
Louisiana.  The  effect  of  this  amendment 
is  to  remove  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  Bossier  Parish,  a 
previously  regulated  area  in  Louisiana. 
DATES:  Effective  date  of  this  amendment 
is  March  28, 1985.  Written  comments 
concerning  this  interim  rule  must  be 
received  on  or  before  May  28, 1985. 
AOOncsscs:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff. 
Animal  and  Plant  Health  Inspection 
Service.  U.S.  Department  of  Agriculture. 
6505  Belcrest  Road,  Room  728,  Federal 
Building,  Hyattsville,  MD  20782.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8:00  a.m.  and  4:30  p.m.  Monday 
through  Friday,  except  holidays. 

FO«  FURTHER  INFORMATION  CONTACT: 

Michael  |.  Shannon,  Staff  Officer.  Field 
Operations  Support  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  6505  Belcrest 
Road,  Room  663,  Federal  Building. 
Hyattsville.  MD  20782,  (301)  436-8295. 

SUPPLEMENTARY  INFORMATION:  . 

Emergency  Action 

Harvey  L.  Ford.  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Ser\'ice  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  a  public 
comment  period  because  otherwise 
there  would  be  unnecessary  restrictions 
imposed  on  the  interstate  movement  of 
certain  articles.  This  situation  requires 
immediate  action  to  delete  such 
unnecessary  restrictions. 

Further,  pursuant  to  the 
administrative  procedure  provisions  of  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  interim  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  Comments  will  be 
solicited  for  60  days  after  publication  of 
this  document,  and  a  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 


in  the  Federal  Register  as  soon  as 
possible.  I 

Background  ' 

The  pink  boilworm.  Pectinophora 
gossypiella  (Saunders),  is  one  of  the 
most  destructive  and  widespread  insect 
pests  of  cotton  in  the  world.  This  insect 
spread  to  the  United  States  from  Mexico 
in  1917  and  now  occurs  throughout  most 
of  the  cotton-producing  States  west  of 
the  Mississippi  River. 

Prior  to  the  effective  date  of  this 
document,  the  "Pink  Boilworm 
Quarantine  and  Regulations"  (referred 
to  below  as  regulations:  7  CFR  301.52-1 
through  301.52-10)  quarantined  the 
States  of  Arizona,  Arkansas.  California. 
Louisiana,  Mississippi,  Nevada,  New 
Mexico.  Oklahoma,  and  Texas  because 
of  the  pink  boilworm.  The  regulations 
restrict  the  interstate  movement  of 
regulated  articles  from  regulated  areas 
in  quarantined  States  in  order  to  prevent 
the  artificial  spread  of  the  pink 
boilworm. 

Under  the  regulations,  an  area  must 
be  designated  as  a  "regulated  area"  if  it 
is  an  area  in  which  the  pink  boilworm 
has  been  found,  or  in  which  there  is 
reason  to  believe  that  the  pink  boilworm 
is  present,  or  which  it  is  deemed 
necessary  to  regulate  because  of  its 
proximity  to  infestation  or  its 
inseparability  for  quarantine 
enforcement  purposes  from  infested 
localities.  Regulated  areas  are  classified 
as  either  "suppressive  areas  '  or 
"generally  infested  areas".  Suppressive 
areas  are  regulated  areas  in  which 
eradication  of  the  pink  boilworm  is 
undertaken  as  an  objective.  Generally 
infested  areas  are  all  regulated  areas 
not  designated  as  suppressive  areas. 
Restrictions  are  imposed  on  the 
interstate  movement  of  regulated 
articles  from  both  generally  infested 
areas  and  suppressive  areas  in  order  to 
prevent  the  artificial  movement  of  the 
pink  boilworm  into  noninfested  areas, 
and  to  prevent  the  rcinfestation  of 
suppressive  areas  of  the  pink  boilworm. 

Surveys  conducted  by  inspectors  of 
the  U.S.  Department  of  Agriculture  and 
officials  of  the  State  Department  of 
Louisiana  have  established  that  the  pink 
boilworm  no  longer  occurs  in  Bossier 
Parish,  Louisiana,  which  was  previously 
designated  as  a  suppressive  area.  As 
such,  there  is  no  longer  a  basis  for 
imposing  restrictions  on  the  interstate 
movement  of  articles  from  Bossier 
Parish  in  Louisiana.  Therefore,  it  is 
necessary  as  an  emergency  measure  to 
remove  Bossier  Parish  from  the  list  of 
regulated  areas  in  order  to  remove 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  Bossier  Parish. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  interim  rule  will 
have  an  estimated  annual  effect  on  the 
economy  of  less  than  $8,000:  will  not 
cause  a  major  increase  in  cost  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions:  and  will 
not  cause  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291. 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  involves  removing 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  Bossier  Parish 
in  Louisiana.  There  are  hundreds  of 
small  entities  that  move  such  articles 
interstate  from  nonregulated  areas  in  the 
United  States.  However,  based  on 
information  compiled  by  the 
Department,  it  has  been  determined  that 
fewer  than  5  small  entities  move  such 
articles  interstate  from  the  affected  area 
in  Bossier  Parish.  Louisiana.  Further,  the 
overall  economic  impact  from  this 
action  is  estimated  to  be  less  than 
S8,000. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Pink 
Boilworm,  Plant  pests.  Plants 
(Agriculture),  Quarantine. 
Transportation. 

PART  301— {AMENDED] 

Accordingly.  §  301.52-2a  of  the  pink 
boilworm  quarantine  and  regulations  (7 
CFR  301.52-2a)  is  amended  by  revising 
the  list  of  regulated  areas  in  Louisiana 
to  read  as  follows: 

§  301.52-2a    Regulated  areas;  suppressive 
and  generally  infested  areas. 
•         •         •         •         • 

L,oui8iana 

(1)  Generally  infested  area.  None. 

(2)  Suppressive  area. 

Caddo  Parish.  The  entire  parish. 
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Authority:  7  U.S  C  150ee:  7  U.S.C.  161,  162: 
7CFR2.17,  2.51.371.21c). 

Done  at  Washington.  D.C..  this  25th  day  of 
March  1985. 

Harvey  L  Ford, 

Deputy  Adminislrolor.  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  85-7407  Filed  3-27-85:  8:45  am) 

BILLING  COOC  34ie-«4-M 


Agricultural  Marketing  Service 

7CFRParU916and917 

I  N«ctartr>c  Rag.  14,  Amdt.  6;  Peach  Reg.  14, 
Amdt.  ft;  Ptum  Rag.  19,  Arndt  6) 

Nectarines,  Pears,  Ptums  and  Peaches 
Grown  In  California;  Amendment  of 
Size  and  Grade  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  size 

and  grade  requirenwnts  for  shipments  of 

fresh  nectarines,  peaches  and  plums 

grown  in  California.  These  requirements 

are  necessary  to  promote  the  marketing 

of  suitable  quality  and  sizes  of  such 

fresh  fruit  in  the  interest  of  producers 

and  consumers. 

EFFECTIVE  DATE:  April  29,  1985. 

FOR  FURTHER  INFORMATION  CONTACT 

William  J.  Doyle,  Chief,  P'mit  Branch. 
F&V,  A.ViS.  USDA.Washington.  D.C, 
20250.  telephone  202^147-5975. 
SUPPLEMENTARY  INFORMATKM:  This  rule 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291.  and  has  been  designated  a 
"non-Major"  rule,  William  T.  Manley, 
Deputy  Administrator,  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  is  issued  under  the 
marketing  agreements,  as  amended,  and 
Marketing  Orders  916  and  917,  as 
amended  (7  CFR  Parts  916  and  917), 
regulating  the  handling  of  nectarines, 
pears,  plums,  and  peaches  grown  in 
Califorina.  The  agreements  and  orders 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U,S,C,  601-674).  Shipments 
of  these  California  fruits  are  regulated 
by  grade  and  size  under  Nectarine 
Regulation  14  (7  CFR  Part  916),  Peach 
Regulation  14  (7  CFR  Part  917),  and  Plum 
Regulation  19  (7  CFR  Part  917),  all 
initially  issued  in  July  1981.  Because 
these  regulations  do  not  change 
substantially  from  season  to  season. 
they  were  issued  on  a  continuing  basis 


subject  to  amendment,  modification  or 
suspension  as  may  be  recommended  b\ 
the  applicable  committees  and  approved 
by  the  Secretary. 

The  Nectanne  Administrative 
Committee  and  the  Peach  and  Plum, 
Commodity  Committees  met  on 
November  14  and  15. 1984.  and 
recommended  amendment  of  the  size 
requirements  for  nectarines,  peaches 
and  plums.  The  Plum  Commodity 
Committee  also  recommended  a  change 
in  the  grade  requirements  for  plums. 
This  final  rule  is  based  upon  those 
recommendations,  information 
submitted  by  the  committee  and  other 
available  information  . 

This  final  rule  amends  the  size 
requirements  for  nectannes,  peaches 
and  plums  by  extending  regulation  to 
several  varieties  now  produced  in 
commercially  significant  quantities,  by 
deleting  from  size  regulation  one  vanety 
no  longer  produced  in  significant 
quantities  and  by  lowering  the  grade 
requirements  for  certain  varieties  of 
plums  to  reflect  current  crop  and 
expected  market  conditions. 

For  nectarines,  §  916.356  is  amended 
to  establish  a  minimum  size  requirement 
of  96  nectarines  per  No  22D  standard 
lug  box  for  the  Grand  Stan  and  Red 
Delight  varieties  of  nectarines  In 
addition,  size  requirements  are  deleted 
for  the  June  Belle  variety  of  nectannes. 
For  peaches,  §  917.459  is  amended  to 
add  size  requirements  for  three  new 
verities  as  follows:  72  peaches,  per  No. 
22D  standard  lug  box  for  the  Blum's 
Beauty  and  Royal  Flame  varieties  and 
80  peaches  per  No.  22D  standard  lug  box 
for  the  50-178  vanety.  For  Plums. 
§  917.460  is  amended  to  add  size 
requirements  for  the  Ambra.  Angle, 
Armelita,  Black  Diamond,  Black  Giant, 
Catalina,  Fresno  Black.  Prima  Rosa,  and 
Rich  Red  varieties  (see  Table  1  for  sizes), 
and  to  relax  the  grade  requirements  for 
any  variety  of  plums. 

These  size  requirement  changes  are 
designed  to  provide  ample  supplies  of 
good  quality  fruit  in  the  interest  of 
producers  and  consumers  pursuant  to 
the  declared  policy  of  the  act  Shipments 
of  the  above-named  varieties  that  would 
be  regulated  exceeded  10.000  packages 
during  the  prior  season,  and  shipments 
of  the  above-named  variety  that  would 
be  eliminated  from  variety-specific  size 
regulation  fell  below  5,000  packages 
during  the  prior  season.  'Variety-specific 
size  regulations  are  implemented  for 
varieties  of  nectannes.  peaches  and 
plums  which  are  produced  in 
commercially  significant  qcantities 
Similarly,  varieties  no  longer  produced 
in  significant  quantities  are  deleted  from 
variety-specific  size  regulations 


The  changes  in  grade  requirements 
permit  the  shipment  of  any  vanety  of 
plums  which  fails  to  meet  U.S.  No.  1 
grade  on  account  of  healed,  stem-end 
cracks.  Presently,  only  17  varieties  of 
plums  failing  to  meet  that  grade  on 
account  of  healed,  stem-end  cracks  may 
be  shipped.  This  condition  does  not 
adversely  affect  the  quality  of  the  fruit. 
This  action  recognizes  the  tendency  of 
plums  to  develop  stem-end  cracks  as  the 
three  mature.  This  amendment  is 
necessary  to  increase  supplies  of 
acceptable  quality  fruit  in  the  interest  of 
producers  and  consumers. 

A  proposed  rule  was  published  in  the 
January  25  issue  of  the  Federal  Register 
(50  FR  3531)  with  a  30-day  comment 
period  No  comments  were  recei\ed.  It 
is  found  that  this  final  rule  would  fend 
to  effectuate  the  declared  policy  of  the 
act. 

List  of  Subjects 

/  CFR  Part  916 

Marketing  agreements.  Nectarines, 
California, 

7  CFR  Part  917 

Marketing  ,-'\greement.s.  Pears.  Plums. 
Peai  hes,  California. 

This  final  rule  amends  §§916.356, 
91-4,59.  and  917.460  as  follows: 

PART  916— NECTARINES  GROWN  »N 
CALIFORNIA 

1.  The  introductory  text  of  paragraph 
(a)  and  subparagraph  (a)(3)  of  §  916,356 
(49  FR  22451)  are  revised  to  read  as 
follows: 

§  916.356    Nectarina  Ragutatlon  14. 

(a)  No  handler  shall  ship: 
•         •         •         •         • 

(31  Any  package  or  container  of 
Apache.  Armking.  Early  May.  Early  May 
Grand,  Early  Star,  Gee  Red.  Grand  Stan. 
)une  Glo,  June  Grand.  May  Grand.  Red 
Delight,  Red  June,  Spring  Grand,  Sunfre. 
or  Zee  Gold  Variety  of  nectarines 
unless; 


PART  917— FRESH  PEARS,  PLUMS, 
AND  PEACHES  GROWN  IN 
CAUFORNIA 

2,  The  introductory  text  of  paragraph 
(a)  and  subparagraphs  [a)(4)  and  (a)(5) 
of  5  917.459  (49  FF  22461)  are  revised  to 
read  as  follows: 

§  917.459    PMCtv  Ragutation  14. 

(a)  No  handler  shall  ship: 
•         •         •         *         * 

(4)  Any  package  of  container  or 
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Babcock.  Bonjour,  Coronet,  Early 
Coronet,  Early  Royal  May,  Firecrest. 
First  Lady,  Flavorcrest,  Flavor  Red, 
Golden  Lady,  Honey  Red,  JJK-1,  June 
Crest,  June  Lady,  May  Crest.  .May  Lady, 
Merrill  Gem.  Merrill  Gemfree, 
Redhaven,  Redtop,  Regina,  Royal  May. 
Springcrest.  Spring  Lady.  Willie  Red.  or 
50-178  variety  of  peaches  unless: 

•  •         •         .         . 

(5)  Any  package  or  container  of 
Angelas.  August  Sun.  Autumn  Gem. 
Autumn  Lady,  Belmont.  Blum's  Beauty. 
Cassie.  Cal  Red.  Carnival.  Early 
Fairtime,  Early  O'Henry,  Elberta. 
Elegant  Lady.  Fairtime.  Fay  Elberta. 
Fayette.  Fiesta.  Fire  Red.  flamecrest. 
Forfyniner.  Franciscan.  Halloween.  July 
Elberta  (Early  Elberta.  Kim  Elberta  and 
Socala).  July  Lady.  July  Sun.  Kings  Lady. 
Lacey.  Mardigras.  O'Henry,  Pacifica. 
Parade.  Preuss  Suncresl.  Red  Cal. 
Redglobe.  Red  Lady.  Rio  Oso  Gem. 
Royal  Flame.  Scarlet  Lady.  Sparkel. 
Summerset.  Suncrest.  Sun  Lady. 
Toreador,  or  W'mdsor  variety  of  peaches 
unless: 

*  •         •         •         . 

3.  Paragraphs  (a)  and  (b)  and  Table  I 
of  paragraph  (c)  of  §  917.460  (49  FR 
22461)  are  amended  to  read  as  follows: 

§  9 1 7-460    Mum  Regulation  1 9. 

(a)  .No  handler  shall  ship  any  lot  of 
packages  or  containers  of  any  plums, 
other  than  varieties  named  in  paragraph 
(b)  hereof,  unless  such  plums  grade  at 
least  U.S.  !VJo.  1.  except  that  healed 
cracks  emanating  from  the  stem-end 
which  do  not  cause  serious  damage 
shall  not  be  considered  as  a  grade 
defect  with  respect  to  such  grade: 
Provided.  That  maturity  shall  be 
determined  by  the  application  of  color 
standards  by  variety  or  such  other  tests 
as  determined  to  be  proper  by  the 
Federal  or  Federal-State  Inspection 
Service;  and  Provided  further.  That 
internal  discoloration  not  considered 
serious  damage  will  be  permitted. 

(b)  No  handler  shall  ship  any  lot  of 
packages  or  containers  of  Tragedy  or 
Kelsey  plums  unless  such  plums  grade 
U.S.  No.  1  with  additional  tolerance  of 
10  percent  for  defects  not  considered 
serious  damage:  Provided.  That  internal 
discoloration  not  considered  serious 
damage  will  be  permitted:  and  Provided 
further.  That  maturity  shall  be 
determined  by  the  application  of  color 
standards  by  variety  or  such  other  tests 
as  detemined  to  be  proper  by  the 
Federal  or  Federal-State  Inspection 
Service. 

(c)  •  •  • 


Table 


action:  Final  rule. 


Cotumn  A.  variety 


Ace „. 

Amazon 

Ambra       

AnOv?  PndO 

Angeteoo „„. 

Ar>gie  . 

Armetila     

Augus'  Rosa 
Autumn  Rosa 

Bee  Gee    

Biaciiamoer 

Slack  Beaut 

Biac*  Diamond 

Black  Giant 

Black  Kmght 

Caroiy"  Mams..., 

Casseiman 

Caiaiina     ...__ 
Dufado      


Eafy  Hawauan  Ann 

Etxjiy  

E!  Owado  

Emcfess     . 

Freedom   _... 

Eresno  Black 

Ffiaf 

Fronlief        „.„ 

Ga'  Rosa    

G'and  Rosa 

July  Red 


July  Santa  Rosa.. 
Kelsey      

King  David  

Kings  Black 

Laroda  

Late  Sania  Rosa  (mcludtng  i 
Rosa  and  Swall  Rosa) . 

Linda  Rosa    

Ma'iposa     „ 

Midsummer , 

Nut)<ana      ^ 

Presioeni  

Pnma  Rosa „.„ 

Queen  Ann  ..... 

Queen  Rosa , 

Red  Beau! 

Red  Glow    

Red  Rosa   ', 

ReOroy        . 

RlC^  Red    H"™ 

Rosa  Ann ....„..„„ 

Rosemary  ..,......, 

Rose  Ann   „..,.... 

Royal  Red „ 

Roysum       

Santa  Rosa.. 


S.mna  Arrosa,  Now  Vorkaf . 

Spring  Beaut 

Standard „... 

Wickson 


Column 
S  ptums 

per 
sample 


inH  -oved  Late  Santt 


55 

64 

67 

69 

67 

67 

59 

64 

72 

65 

56 

69 

59 

59 

58 

61 

63 

59 

74 

60 

66 

68 

57 

56 

67 

56 

61 

71 

54 

64 

69 
47 
50 
58 
58 

64 

63 
61 
63 
56 
57 
74 
50 
53 
74 
60 
64 
58 
74 
69 
50 
60 
74 
74 
69 
50 
74 
83 
51 


(Sees.  1-19.  48  Stat.  31.  as  amended:  7  U.S.C. 

601-674) 

Dated:  March  21.  1985j 
Thomas  R.  Clark.  1 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Ser%'ice. 
(FR  Doc.  85-7187  Filed  3-27-85;  8:45  am] 

BILLING  CODE  M10-02-M 


7  CFR  Part  1032  | 

Milk  in  the  Southern  Illinois  Marketing 
Area;  Determination  of  Equivalent 
Price  for  Use  in  Computing  Class  I 
Prices  I 

aqency:  Agricultural  Marketing  Service, 
USDA. 


SUMMARY:  This  action  provides  for  the 
use  of  an  equivalent  price  for  use  in 
computing  Class  I  prices  under  the 
Southern  Illinois  order.  Currently,  the 
Class  I  price  for  any  month  under  the 
Southern  Illinois  order  is  ttje  Class  I 
price  under  the  St.  Louis-Ozarks  order 
less  7  cents  per  hundredweight. 
Termination  of  the  St.  Louis-Ozarks 
order,  effective  April  1.  1985,  thus 
necessitates  the  use  of  an  equivalent 
price  to  establish  Class  I  prices  for  the 
Southern  Illinois  market.  A  Class  I 
differential  of  $1.53  added  to  the  basic 
formula  price  for  the  second  preceding 
month  will  establish  a  Class  I  price  for 
any  month  that  is  identical  to  the 
monthly  Class  I  prices  that  would  have 
been  established  in  the  absence  of  the 
termination  of  the  St.  Louis-Ozarks 
order. 

EFFECTIVE  DATE:  This  determination  is 
effective  April  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

lohn  F.  Borovies.  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture.  Washington,  D.C.  20250, 
(202)  447-2089. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601.  el  seq.].  and 
section  1032.54  of  the  order,  as 
amended,  regulating  the  handling  of 
milk  in  the  Southern  Illinois  marketing 
area,  it  is  hereby  found  and  determined 
that: 

(1)  The  Southern  Illinois  order  (Part 
1032)  specifies  that  the  Class  I  price  for 
the  month  per  hundredweight  of  milk 
containing  3.5  percent  butterfat  shall  be 
the  Class  I  price  pursuant  to  the  St. 
Louis-Ozarks  order  (Part  1062)  minus  7 
cents. 

(2)  The  Class  I  price  for  the  month  per 
hundredweight  of  milk  containing  3.5 
percent  butterfat  under  the  St.  Louis- 
Ozarks  order  is  the  basic  formula  price 
for  the  second  preceding  month  plus 
Sl.60. 

(3)  An  action  issued  by  the  Deputy 
Assistant  Secretary  on  February  27. 
1985.  terminates  the  order  regulating  the 
handling  of  milk  in  the  St.  Louis-Ozarks 
marketing  area  effective  April  1.  1985. 

(4)  Termination  of  the  St.  Louis- 
Ozarks  order  requires  that  an  equivalent 
price  be  established  to  compute  the 
Class  I  price  for  each  month  under  the 
Southern  Illinois  order. 

(5)  An  equivalent  Class  I  differential 
of  Si. 53  (the  St.  Louis-Ozarks  order  Sl.60 
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Class  I  differential  minus  the  7-cent 
adjustment  under  the  Southern  Illinois 
order)  added  to  the  basic  formula  price 
I'or  the  second  preceding  month  will 
establish  a  Class  I  price  for  any  month 
under  the  Southern  Illinois  order  that  is 
identical  to  the  Class  I  price  for  any 
month  that  would  be  established  under 
the  Southern  Illinois  order  in  the 
absence  of  the  termination  of  the  St. 
Louis-Ozarks  order. 

(6)  Notice  of  proposed  rulemaking  and 
public  procedure  thereon  are 
impractical,  unnecessary,  and  contrary 
to  the  public  interest  in  that: 

(a)  This  determination  of  an 
equivalent  price  is  necessary  for 
computing  Class  I  prices  under  the 
Southern  Illinois  order  because  such 
prices  are  based  on  Class  I  prices 
established  under  the  St.  Louis-Ozarks 
order  (Part  1062)  which  is  terminated, 
effective  April  1,  1985.  based  on  an 
action  of  the  Deputy  Assistant  Secretary 
issued  on  February  27, 1985; 

(b)  Use  of  the  equivalent  price  will 
result  in  monthly  Class  I  prices  under 
the  Southern  Illinois  order  that  are 
identical  to  Class  I  prices  that  would  be 
established  under  the  order  in  the 
absence  of  a  termination  of  the  St. 
Louis-Ozarks  order;  and 

(c)  This  action  does  not  require 
substantial  or  extensive  preparation  by 
any  person. 

//  is  therefore  determined.  That  on 
and  after  April  1, 1985,  the  Class  I  price 
for  the  month  shall  be  the  basic  formula 
price  for  the  second  preceding  month 
plus  $1.53. 

List  of  Subjects  in  7  CFR  Part  1032 

Milk  marketing  orders,  Milk.  Dairy 
products. 

(Sees.  1-19.  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674] 

Effective  date:  April  1, 1985. 

Signed  at  Washington,  D.C.,  on  :  March  21. 
1985. 

Karen  Darling. 

Acting  Assistant  Secretary  for  Marketing  fr 
Inspection  Services. 

Add  the  following  footnote'  to  the  end 
of  §  1032.50(a): 

'The  computation  of  the  Class  I  price  is 
affficted  by  a  determination  document 
published  on  March  28,  1985,  at  50  I'R  12218. 

|FR  Doc.  85-7185  Filed  3-27-85;  8:45  am) 
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7  CFR  Part  981 

Handling  of  Almonds  Grown  in 
California;  Revision  of  Salable  and 
Reserve  Percentages  for  the  1984-85 
Crop  Year 

agency:  Agricultural  Marketing  Service, 

L'SDA. 

action:  Final  rule. 

SUMMARY:  This  action  revises  the 
salable  and  reserve  percentages  for 

marketable  California  almonds  received 
by  handlers  during  the  1984-85  crop 
year,  which  began  July  1.  1984,  The 
salable  percentage  is  increased  from  75 
percent  to  79  percent,  and  the  reserve 
percentage  is  correspondingly  decreased 
from  25  percent  to  21  percent.  This 
action  is  under  the  marketing  order  for 
almonds  grown  in  California  and  is 
designed  to  promote  orderly  marketing 
conditions  in  view  of  a  record  large  1984 
almond  crop 

EFFECTIVE  DATES:  [uly  1,  1984  through 
|une  30,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  M.  Grasberger.  Acting  Chief. 
Specialtv  Crops  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA, 
Washington,  D  C.  20250  (202)  447-5053. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  L'SDA 
guidelines  imp'.pmenting  Executive 
Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
classified  a  "non-major"  rule  under 
criteria  contained  therein. 

William  T.  Manley,  Deputy 
Administrator.  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

It  has  been  determined  that  a 
situation  exists  which  warrants 
publication  of  this  final  rule  without 
prior  opportunity  for  public  comment. 
This  action  relaxes  restrictions  on 
handlers  by  allowing  them  to  ship 
additional  almonds  to  salable  outlets 
and  should  be  taken  promptly  to  ensure 
a  sufficient  quantity  of  almonds  for 
normal  domestic  and  export  needs  and 
maintain  the  current  momentum  of 
sales.  Therefore,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  of  public  rulemaking  and 
other  public  procedures  with  respect  to 
this  final  action  are  impracticable  and 
contrary  to  the  public  interest. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  The  marketing  order  for 
California  almonds  requires  that  revised 


salable,  reserve,  and  export  percentages 
established  for  a  particular  crop  \ear 
shall  apply  to  all  marketable  California 
almonds  received  b\  handlers  from  the 
beginning  of  that  year  The  1984-85  crop 
year  began  July  1,  1984. 

The  authority  to  establish  salable  and 
reserve  percentages  is  pursuant  to 
§  981.47  of  the  marketing  agreement  and 
Order  No.  981,  both  as  amended  (7  CFR 
981),  regulating  the  handling  of  almonds 
grown  in  California  and  hereinafter 
referred  to  collectively  as  the  "order." 
The  order  is  effective  under  the 
-Agricultural  .Marketins  Agreement  .Act 
of  193".  as  amended  (~  USC.  601-6"4). 
Section  981  48  of  the  order  provides  for 
an  increase  in  the  salable  percentage  by 
the  Secretary  upon  findings  of  fact  that 
the  quantity  of  salable  almonds  is  not 
sufficient  to  satisfy  trade  demand  and 
desirable  carryover  requirements  for  the 
crop  year. 

On  October  1,  1984,  a  final  rule  was 
published  in  the  Federal  Register  (49  FR 
38530)  establishing  salable,  reserve,  and 
export  percentages  of  75  percent.  25 
percent,  and  0  percent,  respectively,  for 
the  1984-85  crop  year.  That  action  was 
based  on  a  unanimous  recommendation 
of  the  .Almond  Board  of  California, 
which  works  with  USDA  in 
administering  the  order,  at  its  July  25. 
1984.  meeting. 

On  February  26.  1985.  the  Board  met 
to  review  the  salable  and  reserve 
percentages  established  for  the  1984-85 
crop  year  and  the  supply  and  demand 
estimates  from  which  those  percentages 
were  derived.  Pursuant  to  §  981  48  of  the 
order,  the  Board  recommended  an 
increase  in  the  salable  percentage  to  79 
percent  and  a  corresponding  decrease  in 
the  reserve  percentage  to  21  percent.  In 
arriving  at  this  recommendation,  the 
Board  noted  that  the  current  estimate  of 
1984  crop  production  is  up  61.4  million 
pounds  from  its  July  25.  1984.  estimate  to 
581.4  million  pounds.  The  Board 
decreased  its  estimate  of  domestic 
shipments  by  10.0  million  pounds  to 
140.0  million  pounds  but  increased  its 
estimate  of  export  shipments  by  20.0 
millions  pounds  to  250,0  million  pounds. 
Thus,  total  estimated  trade  shipments 
are  increased  by  10.0  million  pounds  to 
390.0  million  pounds  The  Board  also 
increased  the  quantit\  of  almonds 
deemed  de.sirHble  to  be  carried  out  on 
June  30.  1985.  from  82.3  million  pounds 
to  138.1  million  pounds  to  ensure  an 
adequate  supply  of  almonds  for  early 
season  use  during  the  1985-86  crop  year. 
Therefore,  an  increase  in  the  salable 
percentage  is  necessary  to  ensure  that 
ample  supplies  of  almonds  are  available 
to  meet  trade  demand  and  carryover 
requirements.  The  increase  in  the 
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salable  percentage  also  is  necessary  to 
return  more  money  to  almond  producers. 
Handlers  pay  producers  for  the  salable 
portion  of  their  crops  soon  after 
dehvery,  but  make  payments  for  the 
reserve  when  it  is  released  for  sale  in 
normal  domestic  and  export  markets,  or 
disposed  of  in  noncompetitive  outlets. 
The  estimates  used  by  the  Board  in 
recommending  the  revised  salable  and 
reserve  percentages  are  tabulated 
below.  The  Board's  July  25,  1984, 
estimates  are  shown  as  a  basis  of 
comparison. 

Marketing  Policy  Estimates— 1984  Crop 

(Kefnel  weight  basis—  truflicK^  pouryJsl 


Irutial 
estimate 
(7/25/ 

84) 


Revised 

estimate 

(2/26/ 

85) 


Produebon 

1  1964  Crop  

2  Loss  ano  exemot— 5  pel 

3  Matetaoie  s<j()pty 

Tr»(Je  SNpiT>efits; 

4  Domes!*: „...„.. .„ 

5  Eigx>i  

6  Tow  ___, 

inventorv  Adfusune.ot 

7  Caryir  7  i   84 

8  Estimated  carryover  S/30/8S 

9  Ad^usimont  „ 

'0   Saiacne  Supp»y  16  plus  91 

t '   Reserve  Supo^  t3  mmus  101.. 

12    S^iatw  Percemage  [10-3 

«    100) 

n    Reserve   Percentage   (100% 

nrwxjs  12)  


The  reserve  of  21  percent  (116.0 
million  pounds)  must  be  withheld  by 
handlers  from  normal  domestic  and 
export  outlets  to  meet  their  reserve 
obligations.  The  Board  has  allocated 
27.6  million  pounds  of  these  almonds  for 
use  chiefly  in  the  almond  butter  and 
school  lunch  projects  begun  during  the 
1982-83  crop  year.  These  long-term 
projects  are  a  means  for  the  industry  to 
develop  new  markets  for  almonds  In 
view  of  larger  crops.  Allocated  reserve 
almonds  also  could  be  disposed  of  in 
other  noncompetitive  outlets  as 
specified  in  the  order  or  approved  by  the 
Board. 

The  remaining  portion  of  the  reserve 
will  be  held  as  a  contingency  for 
allocation  at  a  later  date.  AH  or  part  of 
these  almonds  could  be  released  as 
salable  to  augment  1984-85  or  1985-86 
salable  supplies  if  it  is  later  found  that 
the  quantity  of  salable  almonds  made 
available  by  this  revision  of  the  salable 
percentage  is  still  insufficient  to  satisfy 
trade  demand  and  desirable  carryover 
requirements.  The  Board  is  required  to 
make  all  recommendations  to  the 
Secretary  to  increase  the  salable 
percentage  prior  to  May  15,  1985. 
Alternatively,  the  Board  could  use 
contingency  reserve  almonds  to 


augment  supplies  for  almond  butter, 
school  lunch,  or  other  market 
development  projects  or  dispose  of  these 
almonds  in  other  noncompetitive  outlets 
specified  in  §  981.86(c)  of  the  order  or  as 
approved  by  the  Board. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board,  and  other 
available  information,  it  is  further  found 
that  the  revision  of  the  salable  and 
reserve  percentages,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

List  of  Subjects  in  7  CFR  Part  981 

Marketing  agreements  and  orders, 
Almonds,  and  California. 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

Therefore.  §  981.233  is  revised  to  read 
as  follows:  j 

(The  following  proviaions  will  not  appear 
in  the  Code  of  Federal  Regulations] 

Subpart— Salable,  Reserve,  and  Export 
Percentages  I 

§981.233    Salable,  reserve,  and  export 
percentages  for  almonds  duhng  the  crop 
year  beginning  July  1,  1984. 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 
beginning  July  1.  1984.  shall  be  79,  21, 
and  0  percent,  respectively. 

(Sees.  1-19.  48  Stat.  31.  as  amended;  7  U.S.C 

601-674) 

Dated:  March  25. 1985. 
Thomas  R.  Clerk, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

|FR  Doc  85-7410  Filed  3-27-85;  8:45  am] 

BILLING  CODE  M10-0^-N 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  303  and  381 

(Docket  No.  85-003N]  i 

Exemptions  for  Retail  Stores; 
Adjustment  of  Dollar  Limitations 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Rule  related  notice. 


SUMMARY:  This  notice  announces  that 
the  dollar  limitation  currently  in  effect 
for  annual  sales  of  meat  and  poultry 
products  by  retail  stares,  exempt  from 
routine  Federal  inspection,  to 
nonhousehold  consumers,  such  as 
hotels,  restaurants  and  similar 
institutions,  has  been  adjusted  to 
conform  with  price  changes  for  meat 


and  poultry  products  as  indicated  by  the 
Consumer  Prices  I  index.  The  dollar 
limitation  for  meat  products  remainB  at 
S28.800  and  the  dollar  limitation  for 
poultry  products  raises  from  $25,500  to 
$28,200  per  calendar  year. 

EFFECTIVE  DATE:  March  28,  1985. 

FOR  FURTHtR  INFORMATION  CONTACT: 

Mr.  Irwin  Dubinsky,  Acting  Director. 
Regulations  Office.  Policy  and  Program 
Planning.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington.  DC  20250,  (202)  447-6735. 

SUPPLEMENTARY  INFORMATION: 
Background 

Federal  inspection  of  meat  and 
poultry  products  prepared  for  sale  and 
distribution  in  commerce  and  in  States 
designated  under  section  301(c)  of  the 
Federal  Meat  Inspection  Act  (21  U.S.C. 
661(c))  and  section  5(c)  of  the  Poultry 
Products  Inspection  Act  (21  U.S.C. 
4.54(c))  is  required  by  law  and 
administered  by  the  Food  Safety  and 
Inspection  Service  (FSIS).  However, 
section  301(c)(2)  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  661(c)(2)]  and 
section  5(c)(2)  of  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  454(c)(2))  state 
that  the  general  requirement  of  routine 
Federal  inspection  ".  .  .  shall  not  apply 
to  operations  of  types  traditionally  and 
usually  conducted  at  retail  stores  .  .  . 
when  conducted  at  any  retail 
store  ...  for  sale  in  normal  retail 
quantities  ...    to  consumers  .  .  .  ." 

FSIS  regulations  (9  CFR  303.1(d)  and 
381.10(d)]  define  retail  stores  that 
qualify  for  exemption  from  routine 
Federal  inspection  under  these  Acts. 
Whether  or  not  FSIS  deems  an 
establishment  to  be  an  exempt  retail 
establishment  depends,  in  part,  upon  the 
level  of  its  trade  with  nonhousehold 
consumers,  such  as  hotels,  restaurants 
and  similar  institutions.  Accordingly,  the 
Federal  meat  and  poultry  products 
inspection  regulations  state  in  terms  of 
dollars  the  maximum  amount  of  meat 
and  poultry  products  which  may  be  sold 
to  nonhousehold  consumers  if  the 
establishment  is  to  remain  an  exempt 
retail  establishment.  For  meat  products, 
the  maximum  amount  is  currently 
S28.800  per  calendar  year;  for  poultry 
products,  the  amount  is  $25,500  per 
calendar  year. 

The  Federal  meat  and  poultry 
products  inspection  regulations  9  CFR 
303.1(d)(2](iii)(Al  and  381.10(d)(2](iii)(A)) 
further  provide  that  the  dollar  limitation 
on  the  sales  of  meat  and  poultry 
products  by  exempt  retail  stores  to 
nonhousehold  consumers  will  be 
automatically  adjusted  during  the  first 
quarter  of  each  calendar  year,  whenever 
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the  Consumer  F*rice  Index,  published  by 
the  Bureau  of  Labor  Statistics. 
Department  of  Labor,  indicates  a  change 
in  the  price  of  the  same  volume  of 
product  exceeding  $500.  upward  or 
downward.  The  regulations  also  require 
that  notice  of  the  adjusted  dollar 
limitation  will  be  published  in  the 
Federal  Register. 

The  Consumer  Price  Index  for  1984 
has  been  published  by  the  Bureau  of 
Labor  Statistics  and.  for  that  year, 
indicates  a  price  increase  in  meat 
products  of  0.3  percent  and  a  price 
increase  in  poultry  products  of  10.6 
percent.  As  a  percentage  of  the  existing 
dollar  limitation,  a  change  m  excess  of 
$500  IS  indicated  by  poultry  products 
only.  When  rounded  off  to  the  nearest 
SlOO.  a  price  increase  for  meat  products 
amounts  to  $100  and  a  price  increase  for 
poultry  products  amounts  to  $2,700. 

Accordingly,  pursuant  to  the 
regulations,  FSIS  has  automatically 
raised  the  dollar  limitation  of  permitted 
sales  of  poultry  products  to 
nonhousehold  consumers  by 
establishments  desiring  status  as  retail 
establishments  exempt  from  Federal 
inspection  requirements.  Since  a  change 
in  excess  of  $500  for  meat  products  has 
not  occurred,  the  dollar  limitation 
remains  at  $28,800.  The  adjustment 
raises  the  dollar  limitation  on  poultry 
products  specified  in  §  318.10(d)2)(iii)(6) 
from  $25,500  to  $28,200. 

Done  at  Washington,  DC.  on:  March  22, 
1985. 
Donald  L.  Houston, 

Administrator.  Food  Safety  and  Inspection 

Service. 

(FR  Doc.  85-7409  Filed  a-27-85:  845  am] 

BILUNO  CODE  3410-DIMI 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  40,  70,  73,  and  110 

Implementation  of  the  Convention  on 
Physical  Protection  of  Nuclear  Material 

agency:  Nuclear  Regulatory 

Commission. 
action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  has  decided  to  amend  its 
regulations  to  bring  them  mto  accord 
with  the  provisions  of  the  Convention  on 
the  Physical  Protection  of  Nuclear 
Material.  The  amendments  will  result  in 
strengthened  protection  of  shipments  of 
Convention-defined  materials  during 
international  transport.  The 
amendments  will  affect  licensees  and 
carriers  who  import,  export,  or  transport 
international  shipments  of  Convention- 


defined  materials  in  four  specifically- 
defined  situations. 
EFFECTIVE  DATE:  This  notice  of 
rulemaking  is  being  published  for 
information  only.  The  amendments  are 
intended  to  become  effective  30  days 
after  the  21st  country  ratifies  the 
Convention.  Following  the  21st 
ratification,  the  .NRC  will  republish  this 
notice  of  rulemaking  with  the  effective 
date  expressed  as  a  calendar  date. 
FOR  FURTHER  INFORMATION  CONTACT. 
Carl  B.  Sawyer,  Office  of  Nuclear 
Material  Safely  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Telephone:  301- 
427^186. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3,  1980,  the  United  States 
signed  the  Convention  on  the  Physical 
Protection  of  Nuclear  Material  (the 
Convention)  (Exec.  H,  Senate,  96th 
Cong.,  2d  Sess  ).  The  Convention  is  the 
result  of  a  U.S.  proposal  originally  made 
by  the  Secretary  of  State  in  1974  Its 
purpose  is  to  provide  for  the 
establishment  and  maintenance  of 
adequate  physical  security  with  respect 
to  international  shipment  of  significant 
quantities  of  source  or  special  nuclear 
material.  The  Senate  approved  the 
Convention  on  July  30.  1981  and  the 
implementing  legislation  was  enacted  by 
the  Congress  and  signed  by  the 
President  on  October  18.  1982  (Pub.  L. 
97-351.  96  Stat.  1663).  The  Convention 
will  enter  into  force  on  the  thirtieth  day 
following  the  date  on  which  the  twenty- 
first  country  formally  ratifies  the 
Convention.  The  U.S.  ratified  the 
Convention  on  December  13.  1982. 

Publication  of  the  intended  final  rule 
at  this  time  demonstrates  continuing 
U.S.  support  for  the  Convention  and  will 
encourage  other  countries  to  ratify  the 
Convention.  The  provisions  of  the  final 
rule,  however,  are  not  scheduled  to 
become  effective  until  after  the 
Convention  enters  into  force. 
International  cooperation  is  necessary  if 
the  strengthened  protection  of 
international  shipments  envisioned  by 
the  Convention  is  to  be  attained.  Rules 
enacted  by  the  U.S.  or  any  one  country 
alone  would  have  little  impact  on 
overall  protection  of  international 
shipments.  As  of  this  date,  eleven  of  the 
needed  twenty-one  countries  have 
ratified  the  Convention. 

A  review  of  NRC  regulations  and 
procedures  disclosed  that  they  are  in 
accord  with  the  Convention  except  for 
four  specific  situations:  (1)  The  physical 
protection  of  transient  shipments  of 
special  nuclear  material  of  moderate 
and  low  strategic  significance  and 


irradiated  reactor  fuel:  (2)  advance 
notification  to  the  NRC  regarding  the 
export  of  Convention-defined  nuclear 
materials;  (3)  advance  notification  and 
assurance  of  protection  to  NRC 
concerning  transient  shipments  of 
Convention-defined  nuclear  material 
between  countries  that  are  not  parties  to 
the  Convention;  and  (4)  advance 
notification  and  assurance  of  protection 
to  the  NRC  regarding  the  importation  of 
Convention-defined  nuclear  materials 
from  countries  that  are  not  parties  to  the 
Convention.  Convention-defined 
material  includes  natural  uranium  (other 
than  in  the  form  of  ore  or  ore  residue)  in 
a  quantity  exceeding  500  kilograms, 
plutonium.  uranium-233,  uranium 
enriched  in  uranium-235.  and  irradiated 
fuel.  A  transient  shipment  is  one 
originating  and  terminating  in  foreign 
countries,  that  is  transported  on  a  vessel 
or  aircraft  which  stops  at  a  U.S.  port. 

On  July  14.  1983.  the  NRC  pubhshed  a 
Federal  Register  notice  (48  FR  321821 
inviting  public  comment  on  a  proposed 
rule  that  would  bring  NRC  regulations 
into  accord  with  the  Convention  in  the 
four  situations  cited  above.  The  90-day 
comment  period  ended  on  October  13, 
1983. 

Five  letters  of  comment  were 
received,  each  containing  several 
comments  and  suggestions.  The 
individual  comments  and  suggestions 
were  considered  by  NRC  and  are 
discussed  in  terms  of  three  categories: 
(A)  Those  that  led  to  a  change  in  the 
regulations  as  proposed:  (B)  those  that 
are  to  be  incorporated  into  various 
guidance  documents:  and  (C)  those  that 
were  not  adopted. 

A.  Comments  Thai  Led  to  a  Change  in 
the  Rule  as  Proposed 

1.  Smgle  notification  to  SRC  The 
proposed  rule  called  for  licensees  to 
provide  shipment  notification  to  the 

■  NRC  headquarters  and  to  the  cognizant 
NRC  Regional  Office.  Some  comments 
argued  that  this  is  a  needless  burden  on 
licensees  and  that  the  .NRC  should  set 
up  whatever  internal  mechanisms  are 
needed  to  work  from  a  single 
notification. 

The  NRC  agrees  with  this  suggestion. 
The  final  rule  has  been  revised  to  call 
for  a  licensee  to  notify  only  the  NRC 
headquarters. 

2.  Specification  of  notification  times. 
The  proposed  rule  called  for  notification 
14  days  m  advance  of  the  time  transport 
is  to  commence.  Some  comments  were 
concerned  about  possible  changes  m 
shipping  plans  during  the  14-day  period 
and  requested  that  it  be  shortened. 

The  NRC  agrees  that  a  shorter 
notification  period  will  likely  contribute 
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to  more  accurate  notification  details. 
The  NRC  staff  has  consulted  with  the 
staff  of  the  Department  of  State  and  has 
determined  that  a  10-day  period  is  the 
minimum  needed  to  process  the 
messages  and  communicate  them  to  the 
countries  situated  along  the  shipment 
routes.  The  regulation  has  been  modified 
accordingly.  If  experience  shows  that  a 
shorter  time  can  be  tolerated  or  that  a 
longer  time  is  necessary,  the  regulation 
will  be  so  modified  in  the  future. 

3.  Uniformity  of  notification  times. 
Some  comments  pointed  out  that  the 
phrasing  of  the  notification  time 
requirements  differs  in  the  various  parts 
of  the  proposed  rule. 

The  NRC  agrees  with  this  observation 
Identical  phrasing  is  used  in  the  various 
parts  of  the  Final  rule. 

4.  Changes  to  advance  notification 
information.  One  comment  pointed  out 
that  routes  or  other  shipment  plans 
might  be  changed  at  the  last  minute 
before  shipment,  thereby  invalidating  at 
least  part  of  the  advance  notification 
information. 

The  NRC  agrees  that  the  rule  should 
provide  for  such  last  minute  changes. 
The  rule  ha.s  been  modified  to  permit  the 
advance  notification  information  to  be 
modified  by  telephone. 

5.  Simplification  of  proposed 

§^  40.661  hit 51  and  40.67(b)f5).  Some 
comments  suggested  that  the  regulation 
would  be  clearer  if  the  text  of  subject 
proposed  paragraphs  is  replaced  by  the 
referenced  material  in  Appendix  E. 
Another  comment  asked  what  a  licensee 
must  do  to  provide  the  "assurance" 
referred  to  in  the  subject  paragraphs  as 
proposed. 

The  suggestion  was  adopted.  The  term 
"assurance"  does  not  appear  in  the 
redrafted  paragraphs. 

6.  Changes  ^  73  72  to  include 
irradiated  fuel  Some  comments  pointed^ 
out  that  (11  the  phrasing  of  §  73.72  could 
lead  a  reader  to  believe  that  it  applies 
exclusively  to  a  formula  quantity  of 
strategic  special  nuclear  material;  but  (2| 
§  73.37(b](l)  requires  that  spent  fuel 
shipments  be  reported  under  §  73.72. 
The  NRC  agrees  with  the  comment  and 
has  rephrased  §  73.72. 

7.  Clarification.  Several  comments 
pointed  out  language  defects  in  §§  40.12 
and  70.20b{e)  and  in  Appendix  E.  The 
passages  in  Parts  40  and  70  have  been 
modified  to  eliminate  the  defects. 
Introductory  phrasing  to  Appendix  E  has 
been  modified  to  emphasize  that  a 
verbatim  quotation  is  used.  Finally, 
cross  references  have  been  added  in 
Parte  40  and  110. 


B.  Comments  Incorporated  Into 
Guidance 

Some  comments  and  suggestions  are 
to  be  addressed  in  various  guidance 
documents.  The  purpose  of  this  guidance 
is  to  describe  some  methods  acceptable 
to  the  NRC  staff  for  implementing  the 
provisions.  The  guidance  is  intended  as 
an  aid  to  hcensees  and  is  not  legally 
binding. 

The  specific  guidarce  documents 
involved  will  be  explicitly  identified  and 
made  available  when  this  notice  of 
rulemaking  is  republished  following 
ratification  of  the  Convention  by  the 
21st  country  (see  Effective  £k3/e  section). 
Following  is  a  summary  of  comments  to 
be  addressed  in  guidance  documents. 
1.  Details  of  shipment  location.  One 
comment  suggested  that  §§  40.23(2)(i) 
and  70.20b(f](^)(iJ  should  be  modified  to 
specify  details  of  the  location 
information  needed  (e.g.,  street  address, 
berth,  etc.). 

NRC  needs  to  have  the  information 
specified  to  a  level  that  will  enable 
inspectors  to  find  and  observe  the  vessel 
bearing  the  shipment  Sometimes  the 
information  needed  will  not  be  available 
when  the  advance  notification  is 
prepared.  Moreover,  the  NRC  believes 
that  the  various  combinations  of 
transport  modes,  locations,  and 
contingency  situations  combine  to  make 
the  detailed  specification  of  shipment 
location  more  lengthy  than  is 
appropriate  for  a  regulation.  The  matter 
will  be  addressed  in  an  appropriate 
guidance  document. 

2.  Definitions.  One  comment  asked  for 
definitions  of:  (1)  "Ore  or  ore  residue" 
and  (2)  "Storage  incidental  to 
international  nuclear  transport," 
Another  comment  asks  whether 
"storage  incidental  to  international 
nuclear  transport"  includes  the  time  at 
the  container  loading  station  and,  if  so, 
will  the  Inspection  and  Enforcement 
groups  of  the  NRC  accept  the  normal 
conditions  at  these  locations  as  meeting 
the  requirements  of  "'Controlled  Access 
Area"  as  it  is  defined  in  §  73.2(Z).  Still 
another  comment  asks  whether  uranium 
ore  concentrate-UjOi  is  considered  to 
fall  within  the  category  of  natural 
uranium  other  than  m  the  form  of  ore  or 
ore  residue. 

In  this  context,  "ore"  means  natural 
mineral  that  has  been  mined  with  the 
intention  of  later  treatment  to  extract 
the  uranium  contained  therein.  "Natural 
uranium"  means  uranium  containing  U- 
238  and  U-235  in  the  proportions  found 
in  nature.  "Ore  residue"  means  that  part 
of  the  ore  that  remains  after  the 
treatment  process  to  remove  the 
uranium.  For  an  export  shipment,  the 
period  of  international  transport 


commences  when  the  first  transporter 
takes  custody  of  the  shipment  at  the  port 
of  departure  from  the  United  States  and 
ends  when  a  prearranged  agency  in  the 
receiving  country  takes  custody  of  the 
shipment.  For  an  import  shipment, 
international  transport  ends  when  the 
shipment  is  cleared  through  U.S. 
customs  at  the  U.S.  port  of  entry. 

"Storage  incidental  to  international 
transport"  means  any  storage  of  the 
shipment  during  the  period  of 
international  transport,  and  occurs  most 
commonly  when  a  shipment  is  removed 
from  one  transport  vehicle  and  stored 
temporarily  with  the  intention  of 
subsequent  loading  aboard  another 
transport  vehicle. 

The  NRC  believes  that  the  Convention 
is  intended  to  apply  to  any  product  (of  a 
manmade  chemical  reaction)  containing 
natural  uranium  in  greater  concentration 
than  that  in  natural  ore.  In  natural  ore, 
the  concentration  of  uranium  is  a  few 
pounds  per  ton.  In  the  uranium 
concentrate  UsOs,  uranium  accounts  for 
about  85%  of  the  weight.  Accordingly, 
the  Convention  is  interpreted  by  the 
NRC  to  apply  to  UaO,. 

The  above  information  will  be 
included  in  a  guidance  document. 

The  final  rule  imposes  no  change  to 
current  security  requirements  applicable 
to  loading  stations  in  the  United  States. 

3.  Publication  of  selected  parts  of  the 
Convention.  One  comment  offered  the 
view  that  public  understanding  of  the 
regulation  would  be  improved  if  the 
complete  text  of  the  Convention's 
Annex  I  and  II  be  included  in  the 
regulations. 

Annex  1  appears  in  both  the  proposed 
and  final  rule  as  Appendix  E.  Annex  II 
essentially  repeats  the  definitions  of 
formula  quantity  of  special  nuclear 
material,  special  nuclear  material  of 
moderate  strategic  significance,  and 
special  nuclear  material  of  low  strategic 
significance  that  appear  in  10  CFR  Part 
73  and  was  therefore  considered 
redundant. 

C.  Comments  Not  Incorporated  in  the 
Regulation  or  Guidance 

1.  Justification  for  the  rule.  Some 
comments  contended  that  the  NRC  has 
not  provided  a  proper  or  sufficient  basis 
for  the  new  requirements. 

a.  Need  for  protection  of  natural 
uranium  shipments.  One  comment 
questioned  the  justification  for 
requirements  for  protection  of  natural 
uranium  arguing  that  natural  uranium 
does  not  pose  a  significant  threat. 
Another  comment  pointed  out  that 
essentially  all  of  the  proposed 
requirements  are  routinely  carried  out 
as  prudent  management  practice  and 
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accordingly  there  is  no  need  for  the 
explicit  regulations. 

The  NRC  agrees  that  natural  uranium, 
even  in  large  quantities,  does  not  pose  a 
threat  in  the  absence  of  further 
processing.  Further  processing  would 
include  enrichment  by  diffusion, 
centrifuge,  or  laser  technology  and 
breeding  of  Pu-239  or  241  in  heavy  water 
research  reactors  or  non-power  or 
power  reactors.  International  shipments 
between  selected  countries  could  likely 
be  made  without  incident.  The  drafters 
of  the  Convention,  however,  were  faced 
with  the  difficult  problem  of  designing  a 
set  of  protection  requirements  to  apply 
to  virtually  all  international  shipments 
of  Convention-defined  materials  and  to 
apply  indefinitely  into  the  future.  The 
drafters  elected  to  include  greater-than- 
500-kilogram  shipments  of  natural 
uranium  among  the  materials  to  be 
protected. 

Inasmuch  as  the  Convention  is  a  U.S. 
initiative,  with  enabling  legislation 
enacted  by  Congress  and  approved  by 
the  President,  the  Commission  deems  it 
necessary  to  have  its  regulations  in 
accord  with  the  provisions  of  the 
Convention.  In  the  Convention,  Annex  I. 
Paragraph  2(c)  sets  forth  the  protection 
requirements  for  natural  uranium.  The 
NRC  requirements  are  an  adaptation  of 
the  Convention's  requirements. 

b.  Cost  of  protection  of  natural 
uranium  shipments.  One  comment 
argued  that  the  proposed  rule  for 
protection  of  natural  uranium  would  not 
improve  security  and  would  involve  an 
undue  burden  on  licensees. 

The  NRC  agrees  that  the 
requirements,  considered  in  isolation,  do 
not  constitute  a  strong  protection 
system.  However,  when  considered  as 
an  integral  and  necessary  part  of  the 
larger  package  of  Convention 
provisions,  a  somewhat  different  picture 
emerges.  Signatories  to  the  Convention 
agree,  for  example,  to  cooperate  in  the 
protection  of  shipments,  in  the  recovery 
of  shipments  that  are  stolen,  and  in  the 
prosecution  of  persons  who  steal  or 
conspire  to  steal  shipments.  The  NRC 
believes  that  the  Convention  will  lead  to 
actual  protection  and  deterrents  far 
stronger  than  those  now  in  force.  When 
those  additional  benefits  are  considered, 
the  cost  of  the  requirements  is  justified. 

2.  Phrasing  of  requirements  for 
protection  of  natural  uranium.  One 
comment  suggested  that  the  regulation 
reference  the  language  of  the 
Convention,  e.g..  as  set  forth  in  footnote 
c  of  Appendix  C  of  Part  110. 

The  suggestion  was  not  adopted.  The 
NRC  is  concerned  that  a  regulation 
written  as  suggested  would  be  too  vague 
for  uniform  implementation.  More 
concrete  phrasing,  such  as  that 


proposed,  is  less  likely  to  be 
misunderstood. 

3.  Justification  for  protection  of 
shipments  of  low  strategic  significance. 
Some  comments  questioned  the  need  for 
the  requirements  of  {  73.73  for  export 
shipments  of  special  nuclear  material  of 
low  strategic  significance  and  of  S  73.74 
for  import  shipments  of  low  strategic 
significance  from  countries  that  are  not 
party  to  the  Convention.  The 
requirements  were  seen  as  either 
unnecessary  or  as  being  overly 
burdefisome. 

These  suggestions  were  not  adopted. 
The  Convention  provides  explicitly  for 
protection  of  what  it  defines  as  Category 
III  material.  Category  HI  material  is 
essentially  identical  to  what  NRC 
regulations  call  material  of  low  strategic 
significance.  The  two  shipment 
situations  of  concern  here  (the  export  of 
material  of  low  strategic  significance  to 
all  countries,  and  the  import  of  material 
of  low  strategic  significance  from  a 
country  not  a  party  to  the  Convention) 
are  not  addressed  elsewhere  in  .NRC 
regulations.  The  need  for  and  benefit  of 
explicitly  addressing  each  provision  of 
the  Convention  have  been  discussed  in 
paragraph  1.  in  connection  with 
comments  on  protection  requirements 
for  natural  uranium. 

4.  NRC  use  of  notifications  and  XRC 
costs.  One  comment  asked  what  NRC 
will  do  with  the  notification  and 
whether  NRC  will  have  to  hire  larger 
staffs  both  at  headquarters  and  in  the 
Regions  to  handle  notifications  for 
material  of  "low  strategic  significance". 

The  NRC  will  arrange  for  the 
shipment  information  to  be  transmitted 
(through  Department  of  State  channels) 
to  countries  that  will  be  transited  by  the 
shipment.  Current  planning  calls  for  an 
additional  0.5  staff-year  to  handle  the 
advance  notifications  at  NRC 
headquarters.  The  impact  on  Office  of 
Inspection  and  Elnforcement  resources 
will  involve  developing  written  guidance 
to  support  any  reactive  inspections  or 
responses  to  serious  offenses  involving 
nuclear  material  that  may  be  required. 
Development  of  this  guidance  and 
infrequent  reactive  activities  are 
expected  to  be  accomplished  without 
additional  resources. 

5.  Impacts  on  carriers.  Some 
comments  addressed  various  aspects  of 
how  the  amendments  could  affect 
earners. 

a.  Intent  of  amendments.  One 
comment  questioned  whether  the 
amendments  would  result  in  the 
licensing  of  carriers. 

A  carrier  of  a  shipment  of  Convention- 
defined  material  would  become  a 
general  hsensee  and  thus  be  subject  to 
applicable  NRC  regulations  for  the 


duration  of  the  time  that  it  possesses  the 
shipment  in  the  U.S.  A  general  license 
does  not  require  the  filing  of  an 
application  with  the  Commission  or  the 
issuance  of  a  licensing  document  to  the 
licensee.  For  some  years,  a  similar 
general  license  has  been  issued  to 
carriers  of  spent  fuel  and  of  Category  I 
shipments.  The  amendments  under 
consideration  here  would  extend  the 
general  license  to  include  carriers  who 
transport  other  Convention-defined 
materials. 

b.  Carrier  awareness  of  general 
license  process.  One  comment 
expressed  concern  that  carriers  of 
transient  shipments  might  not  be  aware 
of  the  general  license.  The  carrier  might. 
therefore,  unwittingly  fail  to  comply 
with  the  amendments  during  stopovers 
in  the  U.S.  and  be  liable  for  fine  or  other 
penalty. 

The  amendments  will  become 
effective  only  after  at  least  21  countries 
ratify  the  Convention.  Most 
international  shipments  will  originate  or 
terminate  in  one  of  these  countries. 
Similar  protection  requirements  will  be 
imposed  in  each  of  these  countries.  With 
such  widespread  application  of  similar 
requirements,  the  .NRC  believes  that 
international  carriers  will  become  aware 
of  the  general  license  and  the  related 
requirements. 

c.  Carrier  response  to  general  license. 
Some  comments  concluded  that  carriers 
either  might  refuse  to  transport 
Convention-defined  materials  rather 
than  become  NRC  licensees  subject  to 
NRC  requirements  or  might  use  the 
requirements  as  an  excuse  to  raise  rates 
to  an  unreasonable  level. 

The  scenario  that  carriers  might 
refuse  to  accept  shipments  or  might 
charge  excessively  to  carry  the 
shipments  is  possible  but  speculative. 
Licensees  can  reduce  the  potential 
burden  on  carriers.  For  import  and 
export  shipments,  protection  during 
international  shipment  will  likely  be 
arranged  by  the  foreign  importer  or 
exporter  or  by  the  domestic  importer  or 
exporter.  With  appropriate  cooperation 
between  the  shipper,  receiver,  and 
carrier,  matters  could  be  arranged  so  as 
to  minimize  the  burden  on  the  carrier 
and  the  potential  concern  could  possibly 
be  avoided. 

For  some  years,  carriers  of  certain 
nuclear  materials  have  become  general 
licensees  under  regulations  in  10  CFR 
§  70,20a.  The  NRC  is  aware  of  no 
inordinate  difficulty  being  imposed  upon 
carriers  because,  in  practice,  the 
protection  requirements  are  generally 
arranged  for  and  carried  out  by  the  NRC 
licensee  which  does  the  shipping  or 
receiving. 


12224 


Federal  Register  /  Vol.  50.  No.  60  /  Thursday.  March  28.  1985  /  Rules  and  Regulations 


d.  Exemption  for  private  carriage. 
One  comment  suggested  that  S  40.12(a) 
should  exempt  private  carriage. 

The  NRC  believes  that  the  suggested 
change  is  unnecessary.  Carriers  of 
nuclear  materials  appear  to  be 
adequately  covered  by  the  current 
phrasing  which  is  repeated  in  several 
other  parts  of  our  regulations.  The  NRC 
is  aware  of  no  carrier  or  other  person 
who  is  being  improperly  inconvenienced 
by  the  current  phrasing. 

6.  Spent  fuel  shipments.  Some 
comments  addressed  various  aspects  of 
protection  of  transient  shipments  of 
spent  fuel. 

a.  Appropriateness  of  current 
requirements.  One  comment  suggested 
that  the  proposed  §  70.20b(e)  should  be 
revised  to  require  protection  of  transient 
shipments  of  spent  fuel  equivalent  to 
Annex  I  and  II  of  the  Conveniion  rather 
than  referring  to  [the  more  stringent] 

§  73.37  requirements. 

The  suggestion  was  not  adopted 
because  it  would  introduce  non- 
uniformity  wherein  protection 
requirements  for  a  transient  shipment  of 
spent  fuel  in  the  U.S.  would  be  different 
from  requirements  for  a  domestic 
shipment.  However,  the  NRC  agrees 
with  the  view  that  current  requirements 
for  the  protection  of  spent  fuel  may  be 
overiy  stringent.  Moderated 
requirements  for  protection  of  spent  fuel 
shipments  were  published  in  proposed 
form  on  June  8. 1984  in  the  Federal 
Register  (49  FR  23867). 

b.  Differing  kinds  of  spent  fuel.  One 
comment  suggested  that  current 
requirements  artbased  solely  on 
characteristics  of  high  bumup  fuel  from 
light  water  power  reactors  and  do  not 
take  into  account  the  more  favorable 
characteristics  of  spent  fuel  from 
research  reactors  or  high  temperature 
gas  cooled  power  reactors. 

The  NRC  agrees  with  the  comment. 
Research  is  currently  in  progress  to 
determine  whether  protection 
requirements  should  take  into  account 
the  differing  characteristics  of  the  spent 
fuel  from  various  kinds  of  reactors. 

7.  Respective  role  of  DOT  and  NRC. 
One  comment  pointed  out  that  for  the 
U.S.,  the  Department  of  Transportation 
is  the  "national  competent  authority" 
responsible  for  administering 
International  Atomic  Energy  Agency 
(IAEA)  transportation  safety 
requirements  in  the  U.S.  ("National 
competent  authority"  is  an  lAE.^  term 
used  in  that  agency's  documents.] 
Accordingly,  the  comment  reasoned  that 
DOT  rather  than  NRC  should  administer 
Convention  concerns,  including  advance 
notification,  and  thereby  avoid 
unnecessary  duplication,  waste  of  time, 
and  waste  of  money. 


Both  the  DOT  and  the  NRC  have  a 
statutory  responsibility  and  authority  to 
regulate  the  safety  and  security  of 
shipments  of  radioactive  materials  in 
the  U.S.  Recognizing  the  possibility  for 
duplication  of  effort  and  possible 
conflicts  in  regulations,  the  two  agencies 
came  to  an  agreement  on  their 
respective  roles.  Among  other  things,  the 
agencies  decided  that  the  NRC  should 
be  the  lead  agency  for  issuance  of 
transportation  security  regulations  for 
shipments  of  radioactive  materials.  The 
Convention,  of  course,  deals  with  the 
subject  of  transportation  security. 
Largely  for  that  reason,  the  agencies 
agreed  that  NRC  should  issue  the 
regulations  needed  to  implement  the 
Convention. 

The  NRC  agrees  that  the  DOT  is  the 
Competent  Authority  for  administering 
the  IAEA  regulations  for  transportation 
safety  in  the  U.S.;  however,  the  principal 
activity  of  the  DOT  in  connection  with 
the  subject  of  this  rulemaking  is  to  carry 
out  safety  reviews  for  import  packages. 
For  each  import  package  design,  the 
DOT  issues  one  approval  which  is  valid 
for  a  period  of  up  to  3  years  unless 
explicitly  modified.  The  DOT  has  no 
requirements  for  notification  of 
individual  shipments.  The  DOT  has  no 
regulations  requiring  carriers  to 
specifically  comply  with  the  notification 
and  shipment  protection  guidelines 
contained  in  IAEA  document  INFCIRC/ 
225/Rev.  1. 

8.  Comparative  costs  for  shipments. 
One  comment  expressed  concern  that 
the  rule  will  make  the  transportation  of 
nuclear  material  of  "low  strategic 
significance"  have  the  same  importance 
and  cost  as  materials  of  "moderate 
strategic  significance"  and  irradiated 
materials  which  already  have  the 
majority  of  transportation  restrictions. 

The  NRC  disagrees  with  the 
conclusion  reached  in  the  comment.  The 
protection  requirements  for  Category  II 
and  III  shipments  are  similar  but  not 
identical.  For  Category  II  shipments, 
there  is  a  requirement  that  the  shipment 
be  stored  in  an  area  under  surveillance 
at  all  times  by  guards  or  electronic 
devices  during  storage  incidental  to 
international  transport.  A  less  stringent 
requirement  applies  to  Category  III 
shipments  during  storage  incidental  to 
international  transport.  Because  of  this 
difference,  the  NRC  expects  that  typical 
shipment  protection  cost  for  a  Category 
III  shipment  will  be  lower  than  that  for  a 
Category  II  shipment.  Protection  cost  for 
a  Category  II  shipment  will  likely  be 
lower  than  that  for  a  spent  fuel 
shipment. 

9.  Protection  of  shipment  information. 
One  comment  asked  that  shipment 
information  be  kept  confidential 


because  it  would  be  of  interst  to 
competitors.  Another  comment  pointed 
out  that  release  of  shipment  information 
into  the  public  domain  would  reduce 
rather  than  strengthen  physical 
protection.  Yet  another  comment 
pointed  out  that  the  IAEA  publication 
The  Physical  Protection  of  Nuclear 
Material.  INFCIRC/225/Rev.  1 
recommends  that  shipment  information 
not  be  made  public. 

The  NRC  agrees  with  the  comment 
that  information  concerning 
international  shipments  should  be 
withheld  from  public  disclosure  if  so 
requested  by  any  of  the  foreign 
countries  to  be  transited.  This  is 
consistent  with  Article  6  of  the 
Convention.  Other  countries  have 
generally  accepted  the  view  that  public 
disclosure  of  shipment  informaUon  is  a 
significant  detriment  to  physical  security 
(as  discussed  in  INFCIRC/225/Rev.  1). 

For  an  export  shipment,  the  NTIC 
considers  international  shipment  to 
commence  at  the  port  of  departure  from 
the  United  States.  For  an  import 
shipment,  the  NRC  considers 
international  transport  to  end  at  the  port 
of  entry. 

Shipment  information  for 
international  shipments  can  be 
protected  under  various  existing  statutes 
and  regulations,  depending  on  the  kind 
and  quantity  of  nuclear  material 
involved.  Shipment  information 
concerned  with  Category  I  shipments  is 
protected  as  U.S.  national  security 
information.  Shipment  information  for 
most  Category  II  and  Category  III 
shipments  provided  to  the  NRC  in 
confidence  by  a  foreign  country  can  be 
protected  (i.e.,  withheld  from  disclosure) 
under  the  present  provisions  of  10  CFR 
2.790(d).  If  it  becomes  necessary  to 
provide  such  information  to  a  licensee,  a 
license  condition  prohibiting  disclosure 
of  the  information  would  be  written  into 
the  appropriate  license.  The  present 
NRC  practice  not  to  withhold 
information  on  domestic  routes  for  spent 
fuel  shipments,  including  the  domestic 
segments  route  for  import  or  export 
shipments,  would  continue  unchanged. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  numbers  3150-0002,  3150-0009. 
and  3150-0020. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
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regulation.  The  analysis  examines  the 
costs  and  benefits  and  environmental 
implications  of  the  regulation.  Interested 
persons  may  examine  a  copy  of  the 
regulatory  analysis  at  the  NRC  Public 
Document  Room,  1717  H  Street  NW. 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Carl  B. 
Sawyer,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone:  301-427-4186. 

Finding  of  No  SigniHcant  En\'ironmenlal 
Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
oflO  CFR  Part  51,  that  this  rule  is  not  a 
major  Federal  Action  significantly 
affecting  the  quality  of  the  human 
environment  and  therefore  an 
environmental  impact  statement  is  not 
required.  The  proposed  rule  would 
improve  the  physical  protection  of 
nuclear  material  during  international 
transport  and  would  result  in  no 
negative  environmental  impacts.  The 
environmental  assessment  and  findrng 
of  no  significant  impact  on  which  this 
determination  is  based  are  part  of  the 
Regulatory  Analysis  prepared  in 
connection  with  this  rulemalcing. 

Regulatory  Flexibility  Certincation 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  NRC  reviewed  data  on 
import  and  export  shipments  made 
during  the  period  between  December  1, 
1983  and  February  29, 1984.  and  found 
that  no  small  entities  in  the  U.S.  were 
among  the  importers  or  exporters. 
Additionally,  public  comments 
responding  to  the  proposed  rule  do  not 
indicate  significant  economic  impact  on 
a  large  number  of  small  entities.  (One 
letter  of  comment  is  from  a  company 
identifying  itself  as  a  small  entity.  The 
objective  of  the  letter,  however,  is 
judged  to  be  to  present  constructive 
comment  for  improving  the  proposed 
rule  rather  than  to  demonstrate  that, 
because  of  its  size,  the  company  is  likely 
to  bear  a  disproportionate  adverse 
economic  impact.)  The  data  reviewed 
shows  no  transient  shipments  of  spent 
fuel  or  formula  quantities  of  strategic 
special  nuclear  material:  such  shipments 
are  very  rare.  Currently,  there  are  no 
reporting  requirements  for  transient 
shipments  of  natural  uranium  or  special 
nuclear  material  of  low  or  moderate 
significance.  Such  shipments,  if  they  are 
regularly  made,  are  not  expected  to 


affect  a  substantial  number  of  small 
entities. 

List  of  Subjects 

10  CFR  Part  40 

Government  contracts.  Hazardous 
materials — transportation.  Nuclear 
materials.  Penalty,  Reporting  and 
recordkeeping  requirements,  Source 
material.  Uranium. 

10  CFR  Part  70 

Hazardous  materials — transportation. 
Nuclear  materials.  Packaging  and 
containers.  Penalty,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
Security  measures.  Special  nuclear 
material. 

10  CFR  Part  73 

Hazardous  materials — transportation. 
Incorporation  by  reference.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty.  Reporting  and 
recordkeeping  requirements.  Security 
measures, 

10  CFR  Part  110 

Administrative  practice  and 
procedure.  Classified  information, 
Export.  Import,  Incorporation  by 
reference,  Intergovernmental  relations. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Penalty,  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  the  following  amendments  to 
Part  40.  70,  73  and  110. 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

1.  The  authority  citation  for  Part  40  is 
revised  to  read  as  follows: 

Authority:  Sees.  62,  63.  64.  65.  81.  161.  182. 
183,  186,  68  Stdl  932.  933.  935.  94a  953.  954. 
955.  as  amended,  sees.  lle(2),  83,  84.  Pub.  L. 
95-604,  92  Stat.  3033.  as  amended.  3039.  sec. 
234.  83  Stat.  444.  as  amended  (42  U.S.C. 
2014(e)(2).  2092.  2093.  2094.  2095.  2111.  2113, 
2114.  2201.  2232.  2236.  2282):  sec.  274.  Pub  L 
86-373.  73  Stat.  688  (42  U.S.C.  2021);  sees.  201, 
as  amended.  202,  206.  88  Stat.  1242.  as 
amended,  1244,  1246  (42  U.S.C.  5841,  5842. 
5846). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  40  31(g)  also  issued  under  sec.  122.  68 
Stal,  939  (42  U  S  C.  2152).  Section  40  46  also 
issued  under  sec  184.  68  Stat.  954.  as 
amended  (42  U.S.C  2234).  Section  40.71  also 
issued  under  sec.  187.  68  Stal.  955  (42  U  S.C. 
2237). 


For  the  purposes  of  sec  223,  68  Stat.  958.  as 
amended  (42  US.C.  2273).  |§  40,3.  40.25ld)(l)- 
(3).  40.351a)-(d),  40.41  (bj  and  (c).  40,46.  40.51 

(a)  and  (c),  and  40  63  are  issued  under  sec. 
161b..  68  Stat  948.  as  amended  (42  USC. 
2201(b));  and  5§  40.25  (c)  and  (d)  (3)  and  (4), 
40  26(c)(2).  40.35(e),  40.42.  40.61.  40.62.  40.64, 
and  40.65  are  issued  under  sec.  1610.,  68  Stat. 
950.  as  amended  (42  U.S.C.  2201(o)]. 

2.  In  §  40.1.  paragraph  (a)  is  revised  to 

read  as  follows: 

§  40. 1     PurpoM. 

(a)  The  regulations  in  this  part 
establish  procedures  and  criteria  for  the 
issuance  of  licenses  to  receive  title  to. 
receive,  possess,  use.  transfer,  or  deliver 
source  and  byproduct  materials,  as 
defined  in  this  part,  and  establish  and 
provide  for  the  terms  and  conditions 
upon  which  the  Commission  will  issue 
such  licenses.  The  regulations  in  this 
part  also  establish  certain  requirements 
for  the  physical  protection  of  import, 
export,  and  transient  shipments  of 
natural  uranium.  (Additional 
requirements  applicable  to  the  import 
and  export  of  natural  uranium  are  set 
forth  in  Part  110  of  this  chapter.)  The 
regulations  in  this  part  do  not  establish 
procedures  and  criteria  for  the  issuance 
of  licenses  for  materials  covered  under 
Title  I  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978  (92  Stat. 
3021). 
•         *        •         •         • 

3.  In  §  40.4  a  new  (r)  is  added  to  read 

as  follows: 

§  40.4     Definitions. 

(r)  "Transient  shipment"  means  a 
shipment  of  nuclear  material,  originating 
and  terminating  in  foreign  countries,  on 
a  vessel  or  aircraft  that  stops  at  a 
United  States  port. 

4.  Section  40.12  is  revised  to  read  as 
follows: 

§40.12    Carriers. 

(a)  Except  as  specified  in  paragraph 

(b)  of  this  section,  common  and  contract 
carriers,  freight  forwarders. 
warehousemen,  and  the  US.  Postal 
Service  are  exempt  from  the  regulations 
in  this  part  and  the  requirements  for  a 
license  set  forth  in  section  62  of  the  Act 
to  the  extent  that  they  transport  or  store 
source  material  m  the  regular  course  of 
the  carriage  for  another  or  storage 
incident  thereto. 

(b)  The  exemption  in  paragraph  (a)  of 
this  section  does  not  apply  to  a  person 
who  possesses  a  transient  shipment  (as 
defined  in  §  40.4(r)).  an  import  shipment, 
or  an  export  shipment  of  natural 
uranium  in  an  amount  exceeding  500 


kilograms,  unless  the  shipment  is  in  the 
form  of  ore  or  ore  residue. 

5.  A  new  §  40.23  is  added  to  read  as 

follows: 

§  40.23  General  license  for  carriers  of 
transient  shipments  of  natural  uranium 
other  tfwn  In  the  form  of  ore  or  ore  residue. 

fa)  A  general  license  is  hereby  issued 
to  any  person  to  possess  a  transient 
shipment  of  natural  uranium,  other  than 
in  the  form  of  ore  or  ore  residue,  in 
amounts  exceedmg  500  kilograms. 

(h)(1)  Persons  generally  licensed 
under  paragraph  (a)  of  this  section,  who 
plan  to  carry  a  transient  shipment  with 
scheduled  stops  at  a  United  States  port, 
shall  notify  the  Material  Transfer 
Safeguards  Licensing  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  The  notification 
must  be  in  writing  and  must  be  received 
at  least  10  days  before  transport  of  the 
shipment  commences  at  the  shipping 
facility. 

(2)  The  notification  must  include  the 
following  information: 

(i)  Location  of  all  scheduled  stops  in 
United  States  territory; 

(ii)  Arrival  and  departure  times  for  all 
scheduled  stops  in  United  States 
territory; 

(iii)  The  type  of  transport  vehicle; 

(iv)  A  physical  description  of  the 
shipment; 

(v)  The  numbers  and  types  of 
containers; 

(vi)  The  name  and  telephone  number 
of  the  carrier's  representative  at  each 
stopover  location  in  United  States 
territory; 

(vii)  A  listing  of  the  modes  of 
shipments,  transfer  points,  and  routes  to 
be  used; 

(viii)  The  estimated  date  and  time  that 
shipment  will  commence  and  that  each 
nation  (other  than  the  United  States) 
along  the  route  is  scheduled  to  be 
entered; 

(ix)  For  shipments  between  countries 
that  are  not  party  to  the  Convention  on 
the  Physical  Protection  of  .Nuclear 
Material  (i.e..  not  listed  in  Appendix  F  to 
Part  73  of  this  chapter),  a  certification 
that  arrangements  have  been  made  to 
notify  the  Material  Transfer  Safeguards 
Licensing  Branch  when  the  shipment  is 
received  at  the  destination  facility. 

(c)  Persons  generally  licensed  under 
this  section  making  unscheduled  stops 
at  United  States  ports,  immediately  after 
the  decision  to  make  an  unscheduled 
stop,  shall  provide  to  the  Material 
Transfer  Safeguards  Licensing  Branch 
the  information  required  under 
paragraph  (b)  of  this  section. 

(d)  A  licensee  who  needs  to  amend  a 
notification  may  do  so  by  telephoning 


the  Material  Transfer  Safeguards 
Licensing  Branch  at  301-427^186. 

6.  A  new  §  40.66  is  added  to  read  as 
follows: 

§  40.66    Requirement  for  advance  notice  of 
export  shipments  of  natural  uranium. 

(a)  Each  licensee  authorized  to  export 
natural  uranium,  other  than  in  the  form 
of  ore  or  ore  residue,  in  amounts 
exceeding  500  kilograms,  shall  notify  the 
Material  Transfer  Safeguards  Licensing 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
The  notification  must  be  in  writing  and 
must  be  received  at  least  10  days  before 
transport  of  the  shipment  commences  at 
the  shipping  facility. 

(b)  The  notification  must  include  the 
following  information: 

(1)  The  namefs),  address(es),  and 
telephone  number(s)  of  the  shipper, 
receiver,  and  carrier(3): 

(2)  A  physical  description  of  the 
shipment; 

(3)  A  listing  of  the  mode(s)  of 
shipment,  transfer  points,  and  routes  to 
be  used; 

(4)  The  estimated  date  and  time  that 
shipment  will  commence  and  that  each 
nation  (other  than  the  United  States) 
along  the  route  is  scheduled  to  be 
entered;  and 

(5)  A  certification  that  arrangements 
have  been  made  to  notify  the  Material 
Transfer  Safeguards  Licensing  Branch 
when  the  shipment  is  received  at  the 
receiving  facility. 

(c)  A  licensee  who  needs  to  amend  a 
notification  may  do  so  by  telephoning 
the  Material  Transfer  Safeguards 
Licensing  Branch  at  301^27^186. 

7.  A  new  §  40.67  is  added  to  read  as 
follows:  1 

§  40.67    Requirement  for  advance  notice 
for  importation  of  natural  uranium  from 
countries  that  are  not  party  to  the 
Convention  on  the  Physical  Protection  of 
Nuclear  Material. 

(a)  Each  licensee  authorized  to  import 
natural  uranium,  other  than  in  the  form 
of  ore  or  ore  residue,  in  amounts 
exceeding  500  kilograms,  from  countries 
not  party  to  the  Convention  on  the 
Physical  Protection  of  Nuclear  Material 
(see  Appendix  F  of  Part  73  of  this 
chapter)  shall  notify  the  Material 
Transfer  Safeguards  Licensing  Branch. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  The  notification 
must  be  in  writing  and  must  be  received 
at  least  10  days  before  transport  of  the 
shipment  commences  at  the  shipping 
facility. 

(b)  The  notification  must  include  the 
following  information; 


(1)  The  name(s),  address(es),  and 
telephone  number(s)  of  the  shipper, 
receiver  and  carrier(s); 

(2)  A  physical  description  of  the 
shipment; 

(3)  A  listing  of  the  mode(s)  of 
shipment,  transfer  points,  and  routes  to 
be  used; 

(4)  The  estimated  date  and  time  that 
shipment  will  commence  and  that  each 
nation  along  the  route  is  scheduled  to  be 
entered; 

(c)  The  licensee  shall  notify  the 
Material  Transfer  Safeguards  Licensing 
Branch  by  telephone  at  301-427^186 
when  the  shipment  is  received  at  the 
receiving  facility; 

(d)  A  licensee  who  needs  to  amend  a 
notification  may  do  so  by  telephoning 
the  Material  Transfer  Safeguards 
Licensing  Branch  at  301-427^186. 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

8.  The  authority  citation  for  Part  70  is 
revised  to  read  as  follows: 

Authority:  Sees.  51,  53.  161,  182,  183,  68 
Stat.  929,  930,  948.  953,  954,  as  amended,  sec, 
234,  83  Stat.  444,  as  amended  (42  U.S.C.  2071, 
2073,  2201.  2232.  2233,  2282);  sees.  201,  as 
amended,  202,  204,  206,  88  Stat.  1242,  as 
amended,  1244, 1245,  1246  (42  U.S.C.  5841, 
5842,  5845,  5846). 

Section  70.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  70.21(«)  also  issued  under  sec.  122,  68 
Stat.  939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d.  Pub.  L.  93-377,  88  Stat. 
475  (42  U.SC.  2077).  Section  70.36  and  70.44 
also  issued  under  sec.  184.  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  70.61  also 
issued  under  sees.  186.  187,  68  Stat.  955  (42 
U.S.C.  2236,  2237).  Section  70.62  also  issued 
under  sec.  108,  68  Stat.  939,  as  amended  (42 
U.S.C.  2138). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  §§  70.3,  70.19(c), 
70.21(c),  70.22  (a),  (b),  (d)-(k),  70.24  (a)  and 
(b),  70.32  (a)  (3),  (5),  (6),  (d)  and  (i),  70.36, 
70.39  [b]  and  (c),  70.41(a).  70.42  (a)  and  (c), 
70.56,  70.57  (b),  (c),  and  (d).  70.58  (a)-{g)(3), 
and  (h)-(j)  are  issued  under  sec.  161b,  68  Stat. 
948,  as  amended  (42  U.S.C.  2201(b));  §§  70.7, 
70.20a  (a)  and  (d),  70.20b  (c)  and  (e),  70.21(c), 
70.24(b),  70.32  (a)(6),  (c),  (d),  (e)  and  (g),  70.36. 
70.51(c)-(g),  70.56,  70.57  (b)  and  (d)  and  70.58 
(a)-(g)(3)  and  (h)-(j)  are  issued  under  sec.  16i, 
68  Stat.  949.  as  amended  (42  U.S.C.  2201(i)): 
and  §§  70.20b  (d)  and  (e),  70.38,  70.51  (b)  and 
(i),  70.52,  70.53,  70.54,  70.55.  70.58  (g)(4),  (k), 
and  (1)  and  70.59,  and  70.60  (b)  and  (c)  are 
issued  under  sec.  161o.  68  Stat.  950.  as 
amended  (42  U.S.C.  2201(o)). 

9.  Section  70.20b  is  revised  to  read  as 
follows: 
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§  70.20b    General  Ucans*  for  fearrlvr*  of 
transient  sMpmenta  of  formula  quantities 
of  strategic  special  nuclear  niaterial, 
special  nudear  material  of  moderate 
strategic  significance,  special  nuclear 
material  of  low  strategic  significance,  and 
Irradiated  reactor  fuel. 

(a)  A  general  license  is  hereby  issued 
to  any  person  to  possess  transient 
shipments  of  the  following  kinds  and 
quantities  of  special  nuclear  material: 

(1)  A  formula  quantity  of  special 
nuclear  material  of  the  types  and 
quantities  subject  to  the  requirements  of 
§  §  73.20..  73.25.  73.28  and  73.27  of  this 
chapter: 

(2)  Special  nuclear  material  of 
moderate  and  low  strategic  significance 
of  the  types  and  quantities  subject  to  the 
requirements  of  §  73.67  of  this  chapter: 

(3)  Irradiated  reactor  fuel  of  the  type 
and  quantity  subject  to  the  requirements 
of  §  73.37  of  this  chapter. 

(b)  Persons  generally  licensed  under 
this  section  are  exempt  from  the 
requirements  of  Parts  19  and  20  of  this 
chapter  and  the  requirements  of  this 
part,  except  §§  70.32  (a)  and  (b).  70.52, 
70.55.  70.61.  70.62  and  70.71. 

(c)  Persons  generally  licensed  under 
this  section  to  possess  a  transient 
shipment  of  special  nuclear  material  of 
the  kind  and  quantity  specified  in 
paragraph  {a)(l)  of  this  section  shall 
provide  physical  protection  for  that 
shipment  in  accordance  with  or 
equivalent  to  §§  73.20(a).  73.20(b),  73.25. 
and  73.26  of  this  chapter  and  shall 
comply  with  the  requirements  of 

§§  73.70(g)  and  73.71(b)  of  this  chapter 
from  the  time  a  shipment  enters  a 
United  States  port  until  it  exits  that  or 
another  U.S.  port. 

(d)  Persons  generally  licensed  under 
this  section  to  possess  a  transient 
shipment  of  special  nuclear  material  of 
moderate  or  low  strategic  significance  of 
the  kind  and  quantity  specified  in 
paragraph  (a)(2)  of  this  section  shall 
provide  physical  protection  for  that 
shipment  in  accordance  with  or 
equivalent  to  §  73.67  of  this  chapter  and 
shall  comply  with  the  requirements  of 

§  73.71(b)  of  this  chapter. 

(e)  Persons  generally  licensed  under 
this  section  to  possess  a  transient 
shipment  of  irradiated  reactor  fuel  of  the 
kind  and  quantity  specified  in  paragraph 
(a)(3)  of  this  section  shall  provide 
physical  protection  for  that  shipment  in 
accordance  with  or  equivalent  to  §  73.37 
of  this  chapter  and  shall  comply  with 
the  requirements  of  §  73.71(b)  of  this 
chapter. 

(0(1)  Persons  generally  licensed  under 
this  section,  who  plan  to  carry  transient 
shipments  with  scheduled  stops  at 
United  States  ports,  shall  notify  in 
writing  the  Material  Transfer 


Safeguards  Licensing  Branch.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 

(2)  A  person  generally  licensed  under 
this  section  shall  assure  that: 

(i)  The  notification  will  be  received  at 
least  10  days  before  transport  of  the 
shipment  commences  at  t.he  shipping 
facility: 

(ii)  The  Material  Transfer  Safeguards 
Licensing  Branch  has  been  notified  by 
telephone  at  301^27-4186.  at  least  10 
days  before  transport  of  the  shipment 
commences  at  the  shipping  facility,  thai 
an  advance  shipping  notice  has  been 
sent  by  mail;  and 

(iii)  The  Material  Transfer  Safeguards 
Licensing  Branch  will  be  notified  by 
telephone  at  301-427-4186  of  any 
changes  to  the  shipment  itinerary. 

(3)  Persons  who  are  generally  licensed 
under  paragraph  (a)(1)  of  this  section 
must  include  the  information  listed  in 
paragraphs  (0(3)  (i)  through  (ix)  of  this 
section.  Persons  who  are  generally 
licensed  under  §  70.20b{a)(2)  and 

§  70.20b(a)(3)  must  include  the 
information  listed  in  paragraphs  [f)(3)  (i) 
through  (viii)  of  this  section. 

(i)  Location  of  all  scheduled  stops  in 
United  States  territory; 

(ii)  Arrival  and  departure  times  for  all 
scheduled  stops  in  United  States 
territory: 

(iii)  The  type  of  transport  vehicle; 

(iv)  A  physical  description  of  the 
shipment  (elements,  isotopes,  and 
enrichments); 

(v)  The  number  and  types  of 
containers: 

(vi)  The  name  and  telephone  number 
of  the  carrier's  representative  at  each 
stopover  location  in  United  States 
territory: 

(vii)  The  estimated  time  and  date  that 
shipment  will  commence  and  that  each 
country  (other  than  the  United  States) 
along  the  route  is  scheduled  to  be 
entered; 

(viii)  For  shipments  between  countries 
that  are  not  party  to  the  Convention  on 
the  Physical  Protection  of  Nuclear 
Material,  provide  assurances,  as  far  as 
is  practicable,  that  this  nuclear  material 
will  be  protected  during  international 
transport  at  levels  described  in  Annex  1 
to  that  Convention  (see  Appendices  E 
and  F  of  Part  73  of  this  chapter);  and 

(ix)  A  physical  protection  plan  for 
implementing  the  requirement  of 
§  70.20b(c),  which  will  include  the  use  of 
armed  personnel  to  protect  the  shipment 
during  the  time  the  shipment  is  in  a 
United  States  port. 

(g)  Persons  generally  licensed  under 
this  section  making  unscheduled  stops 
at  United  States  ports,  immediately  after 
the  decision  to  make  an  unscheduled 
stop,  shall: 


(1)  Provide  to  the  Materia!  Transfer. 
Safeguards  Licensing  Branch,  the 
information  required  under  paragraph  (f) 
of  this  section. 

(2)  In  the  case  of  persons  generally 
licensed  under  paragraph  (a)(1)  of  this 
section,  arrange  for  local  law 
enforcement  authorities  or  trained  and 
qualified  private  guards  to  protect  the 
shipment  during  the  stop. 

(3)  In  the  case  of  persons  generally 
licensed  imder  paragraph  (a)(2)  of  this 
section,  arrange  for  the  shipment  to  be 
protected  as  required  in  §  73  6"  of  this 
chapter. 

(4)  In  the  case  of  persons  generally 
licensed  under  paragraph  (a)(3)  of  this 
section,  arrange  for  the  shipment  to  be 
protected  as  required  in  §  73.37(e)  of  this 
chapter. 

(5-)  Implement  these  arrangements 
within  a  reasonable  time  after  the 
arrival  of  the  shipment  at  a  United 
States  port  to  remain  in  effect  until  the 
shipment  exits  that  or  another  U.S.  port. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

10.  The  authority  citation  for  Part  73  is 
revised  to  read  as  follows: 

Authority:  Sees.  53.  161,  68  Stat  930.  948.  as 
amended,  sec  14:.  94  Stat.  780  |42  U.S.C. 
2073,  2167.  2201);  sec.  201.  as  amended.  204. 
88  Stat.  1242,  as  amended.  1245  (42  L'  S  C. 
5841.  5844). 

Section  73.37(r)  is  also  issued  under  sec. 
301.  Pub.  L  96-295.  94  Slat  789  (42  U.S.C. 
5841  note). 

For  the  purposes  of  sec.  223.  68  Stat.  958.  as 
amended  (42  L'S  C  2273);  §§  7321.  73.37(g), 
73.55  are  issued  under  sec.  161b.  68  Stat.  948. 
as  amended  [42  U.S.C.  2201(bl);  §§  73.20. 
73.24.  73.25.  73.26,  73.27,  73.37.  73.40.  73.45. 
73.46,  73.50.  73.55,  73.67  are  issued  under  sec. 
161i,  68  Stat.  949,  as  amended  (42  U.S.C. 
2201(i)):  and  |5  73.20!c)|l),  73.24(b)(1),  73.26 
(b)(3),  (h)(6).  and  (1^)!4).  73.27  (a)  and  (b), 
73.37(f).  73.40  (b)  and  (d),  73.46  (gl(6)  and 
(h)(2),  73.50  (g)  (2),  (3)(iiU(B)  and  (h),  73.55(h) 
(2),  and  (4)(iii)(B),  73.70,  73.71,  73.72  are 
issued  under  sec.  161o,  68  Slat.  950  as 
amended  (42  U.S.C.  2201(o)). 

In  §  73.1,  a  new  paragraph  (b)(8)  is 
added  to  read  as  follows: 

§73.1     Purpose  and  scope. 

*  •  •  e  e 

(b)  •   •   • 

(8)  This  part  prescribes  requirements 
for  advance  notice  of  export  and  import 
shipments  of  special  nuclear  material, 
including  irradiated  reactor  fuel. 

12.  Section  73.72  is  revised  to  read  as 
follows: 


I 
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§7X72    ftaqulrMMnt  for  wtvanc*  notic*  Of 
•Npmont  of  tormuta  quantttiM  of  ttratagle 
«P«c<«l  mict— f  nMtoriai,  tppcM  nucJ—r 
matmM  of  modonrto  atratogic  slgntncanc*, 
or  Irradlatod  reactor  fuoL 

(a)  A  licensee,  other  than  one 
specified  in  paragraph  (b)  of  this 
section,  who.  in  a  single  shipment,  plans 
to  deliver  to  a  carrier  for  transport,  to 
take  delivery  at  the  point  where  a 
shipment  is  delivered  to  a  carrier  for 
transport  to  import,  to  export  or  to 
transport  a  formula  quantity  of  strategic 
special  nuclear  material,  special  nuclear 
material  of  moderate  stategic 
significance,  or  irradiated  reactor  fuel 
required  to  be  protected  in  accordance 
with  5  73.37,  shall: 

(1)  Notify  in  writing  the  Material 
Transfer  Safeguards  Licensing  Branch. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555; 

(2)  Assure  that  the  notification  will  be 
received  at  least  10  days  before 
transport  of  the  shipment  commences  at 
the  shipping  facility; 

(3)  Include  the  following  information 
in  the  notification: 

(i)  The  name(s).  address(es).  and 
telephone  number(s)  of  the  shipper, 
receiver  and  carrier(s); 

(ii)  A  physical  description  of  the 
shipment:  (A)  for  a  shipment  other  than 
irradiated  fuel,  the  elements,  isotopes, 
enrichment,  and  quantity;  (B)  for  a 
shipment  of  Irradiated  fuel,  the  physical 
form,  quantity,  type  of  reactor,  and 
original  enrichment: 

(iii)  A  listing  of  the  mode(s)  of 
shipment  transfer  pointfs)  and  route(8) 
to  be  used; 

(iv)  The  estimated  time  and  date  that 
shipment  will  commence  and  that  each 
country  along  the  route  is  scheduled  to 
be  entered;  and 

(v)  the  estimated  time  and  date  of 
arrival  of  the  shipment  at  the 
destination; 

(v)  The  estimated  time  and  date  of 
arrival  of  the  shipment  at  the 
destination; 

(4)  Notify  the  Material  Transfer 
Safeguards  Licensing  Branch  by 
telephone  at  301^27-4186  at  least  10 
days  before  transport  of  the  shipment 
commences  at  the  shipping  facility  that 
an  advance  notice  has  been  sent  and 

(5)  Notify  the  Material  Transfer 
Licensing  Branch  by  telephone  at  301- 
427-4186  of  any  changes  to  the  shipment 
itinerary. 

(b)  A  hcensee  who  makes  a  road 
shipment  or  transfer  with  one-way 
transit  times  of  one  hour  or  less  in 
duration  between  installations  of  the 
licensee  is  exempt  from  the 
requirements  of  this  section  for  that 
shipment  or  transfer. 


13.  Section  73.73  is  added  to  read  as 
follows; 

§  73.73    Rsqulrctnont  for  advanc*  notica 
and  protaction  of  axport  afiipmanta  of 
spaclal  nuclaar  material  of  low  strategic 
•Ignmcanca. 

(a)  A  licensee  authorized  to  export 
special  nuclear  material  of  low  strategic 
significance  shall; 

(1)  Notify  in  writing  the  Material 
Transfer  Safeguards  Licensing  Branch. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555; 

(2)  Assure  that  the  notification  will  be 
received  at  least  10  days  before 
transport  of  the  shipment  commences  at 
the  shipper's  facility; 

(3)  Include  the  following  information 
in  the  notification: 

(i)  The  namefs)  address(es),  and 
telephone  number(s)  of  the  shipper, 
receiver  and  carrierfs); 

(ii)  A  physical  description  of  the 
shipment  (the  elements,  isotopes,  form, 
etc.); 

(iii)  A  listing  of  the  mode(s)  of 
shipment,  transfer  points,  and  routes  to 
be  used; 

(iv)  The  estimated  time  and  date  that 
shipment  will  commence  and  that  each 
country  along  the  route  is  scheduled  to 
be  entered;  and 

(v)  The  estimated  time  and  date  of 
arrival  of  the  shipment  at  the 
destination; 

(4)  Assure  that  during  transport 
outside  the  U.S..  the  shipment  will  be 
protected  in  accordance  with  Annex  I  to 
the  Convention  on  the  Physical 
Protection  of  Nuclear  Material  (see 
Appendix  E  of  this  part). 

(b)  A  licensee  who  needs  to  amend  a 
written  advance  notification  required  by 
paragraph  (a)  of  this  section  may  do  so 
by  telephoning  the  Material  Transfer 
Safeguards  Licensing  Branch  at  301-427- 
4186. 

14.  Section  §  73.74  is  added  to  read  as 
follows: 

§  73.74    Requiramant  for  advance  notica 
and  protection  of  Import  »hipment»  of 
nuclear  material  from  countriee  that  are  not 
party  to  the  Convention  on  ttia  Physical 
Protection  of  Nuclear  Material. 

(a)  A  licensee  authorized  to  import 
special  nuclear  material  of  low  strategic 
significance  from  a  country  not  a  party 
to  the  Convention  on  the  Physical 
Protection  of  Nuclear  Material  (i.e..  not 
listed  in  Appendix  F  of  this  part)  shall: 

(1)  Notify  in  writing  the  Material 
Transfer  Safeguards  Licensing  Branch, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555: 

(2)  Assure  that  the  notification  will  be 
received  at  least  10  days  before 


transport  of  the  shipment  commences  at 
the  shipper's  facility;  and 

(3)  Include  the  following  information 
in  the  notification; 

(i)  The  name(8),  addressles)  and 
telephone  number(s)  of  the  shipper, 
receiver  and  carrier(s); 

(ii)  A  physical  description  of  the 
shipment  (the  isotopes,  enrichment 
quantity,  etc.); 

(iii)  A  listing  of  mode(s)  of  shipment 
transfer  points,  and  routes  to  be  used: 
and 

(iv)  The  estimated  time  and  date  that 
shipment  will  commence  and  that  each 
country  along  the  route  is  scheduled  to 
be  entered;  and 

(v)  The  estimated  time  and  date  of 
arrival  of  the  shipment  at  the 
destination. 

(b)  A  licensee  who  needs  to  amend  a 
written  advance  notification  required  by 
paragraph  (a)  of  this  section  may  do  so 
by  telephoning  the  Material  Transfer 
Safeguards  Licensing  Branch  at  301-427- 
4186. 

(c)  A  licensee  authorized  to  import 
from  a  country  not  a  party  to  the 
Convention  on  the  Physical  Protection  of 
Nuclear  Material  (i.e..  not  listed  in 
Appendix  F  of  this  part)  a  formula 
quantity  of  special  nuclear  material, 
special  nuclear  material  of  moderate 
strategic  significance,  special  nuclear 
material  of  low  strategic  significance,  or 
irradiated  reactor  fuel  shall  assure  that 
during  transport  outside  the  U.S.  the 
shipment  will  be  protected  in 
accordance  with  Annex  I  to  the 
Convention  on  the  Physical  Protection  of 
Nuclear  Material  (see  Appendix  E  of 
this  part). 

15.  A  new  Appendix  E  is  added  to 
Part  73  to  read  as  follows. 

Appendix  E — Levels  of  Physical 
Protection  To  Be  Applied  in 
International  Transport  of  Nuclear 

Material  ' 

(Verbatim  from  Annex  I  to  The 
Convention  on  the  Physical  Protection  of 

Nuclear  Material) 

(a)  Levels  of  physical  protection  for 
nuclear  material  during  storage 


'  See  Appendix  C  to  Part  110  of  Ihis  chapter  for 
the  physical  description  of  the  categorie*  ofnuclenr 
materwl  at  set  forth  in  Annex  I  to  the  Convention. 
For  the  purpose*  of  thjg  part,  the  followtng 
Cdlegones  of  nuclear  material  are  synonymous; 

Catesory  I  is  a  formula  quantity  of  strategic 
special  nuclear  material; 

Category  II  i§  special  nuclear  material  of 
moderate  strategic  significance.  Other  fuel  which  by 
virtue  of  Its  original  fiaaile  material  content  ta 
classified  as  Categories  i  and  11  before  irradiation 
may  be  reduced  one  category  level  while  the 

Conttnuml 
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incidental  to  international  nuclear 
transport  include: 

(1)  For  Category  III  materials,  storage 
within  an  area  to  which  access  is 
controlled; 

(2)  For  Category  II  materials,  storage 
within  an  area  under  constant 
surveillance  by  guards  or  electronic 
devices,  surrounded  by  a  physical 
barrier  with  a  limited  number  of  points 
of  entry  under  appropriate  control  or 
any  area  with  an  equivalent  level  of 
physical  protection; 

(3)  For  Category  1  material,  storage 
within  a  protected  area  as  defined  for 
Category  II,  to  which,  in  addition,  access 
is  restricted  to  persons  whose 
trustworthiness  has  been  determined, 
and  which  is  under  surveillance  by 
guards  who  are  in  close  communication 
with  appropriate  response  forces. 
Specific  measures  taken  in  this  context 
should  have  as  their  object  the  detection 
and  prevention  of  any  assault, 
unauthorized  access,  or  unauthorized 
removal  of  material. 

(b)  Levels  of  physical  protection  for 
nuclear  material  during  international 
transport  include: 

(1)  For  Categories  II  and  III  materials, 
transportation  shall  take  place  under 
special  precautions  including  prior 
arrangements  among  sender,  receiver, 
and  carrier,  and  prior  agreement 
between  natural  or  legal  persons  subject 
to  the  jurisdiction  and  regulation  of 
exporting  and  importing  States, 
specifying  time,  place  and  procedures 
for  transferring  transport  responsibility; 

(2)  For  Category  I  materials, 
transportation  shall  take  place  under 
special  precautions  identified  for 
transportation  of  Categories  II  and  111 
materials,  and  in  addition,  under 
constant  surveillance  by  escorts  and 
under  conditions  which  assure  close 
communication  with  appropriate 
response  forces; 

(3)  For  natural  uranium  other  than  in 
the  form  of  ore  or  ore  residue, 
transportation  protection  for  quantities 
exceeding  500  kilograms  U  shall  include 
advance  notification  of  shipment 
specifying  mode  of  transport,  expected 
time  of  arrival  and  (shall  provide  for] 
confirmation  of  receipt  of  shipment. 

16.  A  new  Appendix  F  is  added  to  Part 
73  to  read  as  follows: 


Appendix  F— Nations  That  Are  Parties 
to  the  Convention  on  the  Physical 
Protection  of  Nuclear  Material  ^ 


Nation 


;  Date  o*  Oeposi'  o( 

mslrtjrnen!  o' 

fatiticaior  with 

l^e  IAEA 


Bulgaria — „ ]  Ap»   10.  1984 

Czecrwslovakia I  Ap»  23.  t982 

Gefia"   De''X)cr8i<  Republic  (E    Get-  :  Fet  5.  1981 

ma^yi  i 


Hungary  

Korea  RepuWic  of 

Paraguay 

Pfi'iiopine* 

Po!an<3  

Si^eoer^ 


May  4.  1964 
A(X  7  1982 
Fat)  6,  1985 
Sept  22.  1981 
Oct  5.  1983 
Aug   1,  1980 


Union  ot  Sov«i  Sociahsi  RepuWica ,  May  25,  1983 

uniieo  Stales  o' Amenca     j  Dec  13.1982 


PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  FACILITIES  AND 
MATERIALS 

17.  The  authority  citation  for  Part  110 
is  revised  to  read  as  follows: 

Authority:  Sees  51.  53.  54,  57,  62.  63.  64.  65. 
81,  82,  103.  104.  109,  111.  126.  127.  128.  129.  ICl. 
181.  182.  183.  187.  189,  68  Stat  929,  930.  931. 
932.  933.  936.  937.  948.  953,  954.  955.  956.  Pub. 
I,.  8a-489,  78  Stat.  603-605;  Pub,  L.  91-560.  84 
Stat.  1472:  70  Slat  1071,  Pub  L  85-256.  71 
Stat.  579;  Pub,  L.  87-615.  76  Stat  409:  Pub.  L 
93-377.  88  Slat  4:'3.  475.  Pub  L.  95-242.  92 
Stat.  125,  126.  131-139.  141  (42  U.S.C.  2071, 
2073.  2074.  2077.  2092-2095,  2111.  2112.  2133. 
2134.  2139,  2139a.  2141.  2154-2158.  2201.  2231- 
2233.  2237.  2239);  Sec.  201.  Pub,  L  93-438.  88 
Stat.  1242.  as  amended  by  Pub.  L.  94-79.  89 
Slat.  413.  414  (42  use.  5841). 

Sec.  110.13  also  issued  under  sec.  122,  Pub. 
L  83-703,  68  Stat.  939  (42  U.S.C.  2152).  Sec. 
110.50(b|(4)  also  issued  under  sec.  123,  Pub.  L 
95-242.  92  Stal.  142-145  (42  U.S.C.  2153).  Sec 
110,51  also  issued  under  sec  184.  Pub.  L.  83- 
703.  63  Stat.  954:  Pub  L,  88--189.  78  Stat  607 
(42  U.S.C.  2234)  Sec  110.52  also  issued  under 
sec.  186:  Pub.  L.  83-703,  68  Stat.  955  (42  US.C 
2236).  Sec.  110.80-110.113  also  issued  under  5 
U.S.C.  552,  554.  Sec.  110.130-110.135  also 
issued  under  5  US  C  553. 

18.  In  §  110.50,  paragraph  (b)(5)  is 
revised  to  read  as  follows: 

§110.50    Terms. 

•  •  •  *  • 

(b)  •  •  • 

(5)  A  licensee  authorized  to  export  or 
import  nuclear  material  is  responsible 

for  compliance  with  applicable 
requirements  of  Parts  40,  70.  and  73  of 
this  chapter,  unless  a  domestic  licensee 
of  the  Commission  has  assumed  that 
responsibility  and  the  Commission  has 
been  so  notified. 


radiation  level  from  the  fuel  exceeds  100  rads/hour 
at  one  meter  unshielded;  and 

Category  III  is  special  nuclear  material  of  low 
strategic  significance. 


'  Once  the  Convention  enters  into  force,  an 
updated  list  of  parly  nations  will  appear  annually  in 
the  Departmenl  of  Slates  publicaiion.  Treaties  in 
Force.  Appendix  F  will  be  amended  as  required  to 
maintain  its  currency. 


Dated  at  Washington.  DC  this  21sl  dav  of 
March  1985. 

For  the  Nuclear  Regulatory  Commission. 

|ohn  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 

|FR  Doc,  65-7137  Filed  3-27-85;  8:45  am] 

BILLING  CODC  7SWH)1-M 


SMALL  BUSINESS  ADMINISTRATION 
laCFRPart  120 

Business  Loans;  Secondary  Market 
Substantive  Rules 

AGENCY:  Small  Business  Administration, 

action:  Final  rule. 

summary:  On  July  10,  1984.  the  Small 
Business  Secondary  .Market 
Improvements  Act  of  1984  (Pub.  L.  98- 
352)  was  enacted  (98  Stat.  329)  which 
amended  the  Small  Business  Act  (15 
U.S.C.  631  elseq]  (Act)  to  authorize  the 
Small  Business  Administration  (SB.A)  to 
issue  certificates  representing 
ownership  of  all  or  a  fractional  part  of 
SEA  guaranteed  portions  of  loans  which 
have  been  assembled  into  an  SBA- 
approved  pool,  and  certificates 
representing  individual  guaranteed 
portions. of  such  loans.  This  regulation 
implements  section  3(b]  of  Pub.  L.  98-352 
which  requires  SEA  to  promulgate  rules 
and  regulations  to  implement  this  new 
authorization, 

EFFECTIVE  DATE:  March  31,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  VV,  Hammersley.  Financial 
Analyst,  Room  800C.  (202)  653-5954  or 
Allan  S.  Mandel.  Special  Assistant, 
Room  800B,  (202)  653-5764,  1441  L  Strent. 
\W,  Washington.  D,C,  20416. 
SUPPLEMENTARY  INFORMATION:  The 
Small  Business  Secondary  Market 
Improvements  Act  of  1984  (Pub  L  98- 
352)  was  enacted  on  July  10,  1984,  This 
legislation  amended  the  Act  to  authorize 
SEA  to  issue  certificates  representing 
ownership  of  SBA  guaranteed  portions 
of  individual  loans  and  representing 
ownership  of  all  or  a  part  of  a  pool 
approved  by  SBA  and  composed  solely 
of  the  entire  guaranteed  portions  of  such 
loans  (henceforth  "guaranteed 
portions").  These  regulations  implement 
this  legislation.  Subpart  G  covers  loan 
pools  and  Subpart  H  covers  the  sale  of 
individual  guaranteed  portions. 

Under  section  7(a)  of  the  Act  (15 
use.  636(a)),  SBA  guarantees  loans 
made  by  participating  lenders.  Such 
guaranty  cannot  exceed  90  percent  of 
the  loan,  and  in  some  cases,  by  statute, 
the  maximum  percentage  that  can  be 
guaranteed  is  80  percent.  The  lender 
which  made  the  loan  remains  at  risk  for 
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the  unguaranteed  portion  and  continues 
to  service  that  loan.  A  secondary  market 
has  developed  for  the  guaranteed 
portions  of  these  loans.  Until  the 
enactment  of  Pub.  L  98-352,  the  only 
way  for  an  investor  to  participate  in  this 
market  was  to  purchase  the  entire 
guaranteed  portion  of  an  individual 
loan.  There  was  no  authority  to 
fractionalize  any  single  loan.  Congress 
recognized  the  benefits  of  an  effective 
secondary  market  in  S.  Rep.  No.  542. 
98th  Cong.,  2d  Sess.  6  (1984). 
accompanying  Pub.  L.  98-352 

Among  the  benefits  of  an  effective  secondary 
market  are  increased  liquidity  and  leverage 
of  capital  for  lenders;  increased  acceaa  to 
capital  for  borrowers;  wider  distribution  of 
capital  among  geographic  areas:  greater 
accessibility  to  long-term  fixed-rate 
financing;  and  potentially  lower  costs  of 
borrowing  for  small  business. 

The  SBA  Small  Business  Committee 
on  Capital  Access,  a  task  force  created 
by  the  Administrator  of  SBA, 
recommended  in  October  1982.  that  a 
new  program  of  loan  pooling  be  created 
in  order  to  facilitate  the  purchase  of 
fixed  rate  loans.  The  General 
Accounting  Office  subsequently  issued  a 
report  which  also  recommended  the  use 
of  loan  pooling  in  order  to  provide  fixed 
rate  financing.  (See  S.  Rep.  No.  542.  98th 
Cong..  2d  Sess.  9-10).  Both  Congress  and 
the  Small  Business  Committee  on 
Capital  Access  recognized  the  need  to 
bring  into  the  secondary  market  large 
numbers  of  institutional  buyers  of 
significant  size.  (See  S.  Rep.  No.  542, 
supra,  at  p.  19).  The  impact  of  this 
participation  would,  it  is  expected, 
reduce  borrowing  costs  incurred  by 
small  business  concerns. 

As  part  of  its  plan  to  provide  for  a 
more  efficient  secondary  market, 
Congress  in  Pub.  L  98-352  also  required 
a  central  registration  of  all  SBA 
guaranteed  portions  sold  and  resold  in 
the  marketplace,  whether  or  not  such 
portions  were  pooled.  SBA  implemented 
this  requirement  in  a  final  regulation 
published  in  the  Federal  Register  on 
October  11.  1984  (49  FR  39837). 

In  addition.  SBA  published  on 
November  2. 1984,  a  final  regulation,  49 
FR  44091,  intended  to  standardize  the 
documentation  relative  to  all  secondary 
market  transactions. 

These  regulations  provide  that  SBA 
shall  guarantee  to  registered  holders 
upon  such  terms  and  conditions  as  it 
deems  appropriate,  the  timely  payment 
of  principal  and  interest  on  certificates 
which  are  based  on  and  backed  by  a 
pool  of  SBA  guaranteed  portions  of 
loans.  With  respect  to  the  sale  of 
individual  guaranteed  portions,  SBA 
guarantees  the  holder  against  a  failure 
by  the  borrower  to  repay  the  loan  or  a 


failure  by  either  the  lender  or  the  SBAs 
Fiscal  and  Transfer  Agent  (FTA)  to 
forward  to  the  holder  the  borrower's 
payment  on  the  guaranteed  portion  of 
the  loan.  SBA  does  not  guarantee  ti.Tiely 
payment  on  individual  guaranteed 
portions  when  the  borrower  has  not 
made  the  payment  to  the  lender. 
However,  if  the  borrower  is  delinquent 
on  any  payment  for  sixty  days  or  more, 
the  FTA.  on  behalf  of  the  registered 
holder,  will  make  a  written  demand 
upon  the  lender  to  purchase  the 
guaranteed  portion.  If  the  lender  fails  to 
make  the  repurchase,  then  the 
guaranteed  portion  will  be  purchased  by 
SBA. 

Under  the  central  registration 
requirement,  an  investor  who  purchases 
a  guaranteed  portion  or  an  interest  in  a 
pool  consisting  of  the  guaranteed 
portions  of  loans  will  receive  from  the 
FTA  a  certificate  representing  such 
interest. 

With  the  passage  of  Pub.  L.  98-352, 
SBA's  guaranty  of  a  pool  certificate  was 
given  the  statutory  backing  of  the  full 
faith  and  credit  of  the  United  States. 
SBA's  guaranty  of  an  individual  portion 
was  not  affected  by  enactment  of  this 
law. 

Lenders  will  make,  sell,  and  service 
loans  as  they  do  now,  Certificates 
evidencing  ownership  of  guaranteed 
portions  will  continue  to  be  issued  by 
the  FTA.  The  relationship  between  the 
lender  and  FTA  will  continue  to  be 
governed  solely  by  SBA  Form  1086.  In 
the  case  of  individual  guaranteed 
portions  the  relationship  between  the 
holder  and  FTA  will  be  governed  by  the 
individual  portion  certificate.  With 
regard  to  pools,  the  relationship 
between  the  holder  and  FTA  will  be 
governed  by  the  terms  of  the  pool 
certificate. 

Guaranteed  interests  forming  a  pool 
may  be  sent  by  the  pool  as.ssmbler  to 
the  FTA  as  an  already  assembled 
package  of  guaranteed  interests  or  may 
be  sent  to  the  FTA  separately.  If  sent 
separately,  the  FTA  will  issue 
certificates  for  individual  guaranteed 
portions  until  such  time  as  the  pool  is 
fully  assembled.  At  that  time,  the 
individual  SBA  certificates  will  be 
converted  into  the  required  pool 
certificates  in  the  appropriate 
denominations. 

The  pool  assembler  will  be 
responsible  for  purchasing  the 
guaranteed  portions,  applying  for  the 
pool  certificate,  and  marketing  the  pool 
interests.  The  SBA  and  the  FTA  will  not 
be  a  party  to  these  contracts,  and  will 
not  have  any  responsibility  to  deliver 
pool  interests  to  the  purchaser  if  the 
assembler  fails  to  make  good  delivery  of 
the  individual  guaranteed  portions  to  the 


FTA.  In  general,  the  SBA  and  FTA  will 
have  no  greater  or  lesser  responsibility 
in  regards  to  the  sales  of  pool  interests 
than  they  do  at  present  in  regard  to  the 
sales  of  individual  guaranteed  portions. 
An  entity  desiring  to  assemble  a  pool 
of  guaranteed  portions  must  be 
approved  as  a  pool  assembler  by  SBA. 
Any  such  entity  must  have  a  net  worth 
consistent  with  the  guidelines  of  the 
appropriate  regulatory  authority.  It  must 
be  regulated  either  by  SBA  or  by  a  state 
or  federal  financial  regulatory  agency,  or 
it  must  be  a  member  of  the  National 
Association  of  Securities  Dealers 
(NASD).  It  must  have  the  financial 
capability  of  assembling  acceptable  and 
eligible  guaranteed  portions  in  sufficient 
quantity  to  support  the  required 
minimum  issuances  of  pool  certificates. 
And  it  must  be  in  good  standing  with 
SB.A  as  determined  by  the  SBA 
Associate  Administrator  for  Finance 
and  Investment  and  with  any  state  or 
Federal  regulatory  body  governing  the 
entity's  activities  or  with  NASD,  if  it  is  a 
member. 

While  SBA  has  the  statutory  authority 
to  regulate  participants  in  the  pooUng 
program,  the  Agency  does  not  desire  to 
impose  new  regulatory  burdens  upon 
those  who  wish  to  participate. 
Therefore,  the  Agency  is  proposing  to 
make  use  of  NASD  membership.  State 
and  Federal  banking  regulation  and 
already  existing  SBA  regulation  (13  CFR 
120.302)  and  all  that  it  entails  as  a 
standard  for  entry  and  continued 
participation  in  SBA  secondary  market 
loan  pooling.  Once  it  is  approved  by 
SBA.  an  entity  shall  continue  to  qualify 
as  an  eligible  pool  assembler  only  so 
long  as  it  meets  the  eligibility 
requirements  outlined  above.  It  must 
also  conduct  its  operations  in 
accordance  with  accepted  industry 
practices,  ethics  and  standards,  and  is 
required  to  keep  its  books  in  accordance 
with  generally  accepted  accounting 
principles  or  as  directed  by  the 
appropriate  regulatory  body.  The  SBA 
may  suspend  or  terminate  the  confinued 
eligibility  of  any  pool  assembler  which 
fails  to  meet  the  stated  characteristics 
and  requirements.  Termination 
proceedings  will  be  conducted  in 
accordance  with  Part  134,  Title  13,  Code 
of  Federal  Regulations  (13  CFR  Part  134). 

After  a  pool  assembler  is  approved  by 
SBA,  it  must  file  an  application  with 
SBA  to  assemble  each  pool,  together 
with  the  appropriate  application  fee 
charged  by  SBA's  Fiscal  and  Transfer 
Agent. 

The  regulations  provide  that  SBA 
shall  analyze  market  conditions  and 
program  experience  and  then  develop 
certain  program  parameters  necessary 
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for  program  operation.  The  Agency  has 
made  initial  decisions  for  the  following 
parameters: 

Minimum  numbar  o(  guarantaad  porUont 4 

Maximum  percantags  o<  on*  loan  m  ■  poo) -...  25% 

Minimum  dollar  am  o<  a  pool $1,000,000 

Maximum    allowabia    ditleranca    m    ffnaWng 

farm                                 70% 

Minimum  pool  carlrticats  ana __._ 125.000 

Pool  certificate  dollar  multiple SS.OOO 

Maximum  drtlaranca  m  nola  rata 2  point* 

The  Agency  is  not  imposing  any 
geographic  requirement  on  the  location 
of  the  loans  which  compose  a  pool,  nor 
is  it  requiring  that  only  loans  to  similar 
businesses  must  comprise  a  pool. 

In  order  to  take  care  of  the  odd 
amount  in  any  pool,  one  certificate  in 
each  pool  can  be  in  an  amount  which  is 
not  a  multiple  of  the  specified  certificate 
dollar  multiple.  A  certificate 
representing  a  guaranteed  portion  not  in 
a  pool  has  no  minimum  amount 
limitation. 

In  selecting  these  requirements.  SBA 
has  endeavored  to  balance  two 
conflicting  considerations.  The  first  is 
the  need  to  moderate  the  effect  of 
prepayment  of  loans,  which  is  permitted 
under  Section  5(0(4)  of  the  Act  (15 
U.S.C.  634(0(4)).  The  larger  the  pool  the 
smaller  the  effect  of  prepayment  of  one 
loan.  For  example,  in  a  pool  consisting 
of  two  S500,000  loans,  half  of  the 
investor's  capital  would  be  returned 
prematurely  if  one  loan  were  prepaid.  In 
contrast,  in  a  pool  of  twenty  $100,000 
loans,  only  one-twentieth  of  the  capital 
would  be  prematurely  returned  by  a 
prepayment.  The  second  need  is  to 
avoid  mandating  an  undesirably  high 
cost  for  assembling  a  pool  (measuring 
cost  both  in  dollars  and  time).  To 
assemble  a  pool  of  two  loans  with  a 
value  of  $500,000  each  is  less  costly  both 
in  dollars  and  in  time  than  it  is  to 
assemble  a  pool  of  fifty  such  loans 
valued  at  $25  million.  One  need  favors 
smaller  pools;  the  other,  larger  ones. 

In  order  to  comply  with  the 
statutorily-mandated  central  registration 
requirement,  each  certificate  issued  by 
the  FTA,  whether  evidencing  ownership 
of  a  pool  interest  or  an  individual 
guaranteed  portion,  shall  be  in 
registered  form  only.  Each  certificate 
must  specify  the  principal  amount,  the 
interest  rate,  and  the  marturity  date. 

Each  certificate  is  freely  transferable 
on  the  books  of  the  FTA  except  that  a 
lender  cannot  purchase  a  pool 
certificate  if  any  loans  currently  in  the 
lender's  portfolio  have  become  part  of 
the  pool.  It  will  be  the  responsibility  of 
the  lender  to  determine  prior  to  the 
purchase  of  the  pool  certificate  if  any  of 
its  loans  have  been  put  into  a  particular 
pool. 

There  can  only  be  one  registered 
holder  with  respect  to  each  certificate. 


This  does  not  preclude  ownership  as 
joint  tenants  or  as  tenants  in  common, 
but  it  does  preclude  ownership  in  a 
disjunctive  capacity  (i.e..  Mary  Smith  or 
John  Smith). 

As  required  by  the  statute.  SBA's 
guartanty  for  payment  of  interest  on 
prepaid  or  defaulted  loans,  the 
guaranteed  portions  of  which  have  been 
placed  in  a  pool,  extends  only  through 
the  date  of  prepayment  by  the  borrower 
or  SBA's  payment  in  honoring  its 
guaranty  on  a  defaulted  loan. 

If  a  pool  assembler  acquires  central 
registration  documents  as  it  puts 
together  a  pool,  it  must  deliver  to  the 
FTA  all  such  required  documents  before 
the  FTA  will  issue  the  certificates 
representing  fractional  interests  in  the 
pool  to  the  registered  holders.  This  is  an 
appropriate  function  of  pool 
administration. 

The  proposed  regulations  also 
implement  the  statutory  mandate  that  no 
state,  local,  or  Federal  law  shall 
preclude  or  limit  SBA's  exercise  of  its   , 
ownership  right  in  the  guaranteed 
portions  in  a  pool  or  individual 
guaranteed  interest  against  which  the 
certificates  are  issued.  When  the 
Agency  pays  a  claim  with  respect  to  a 
certificate,  it  shall  be  subrogated  fully  to 
the  rights  satisfied  by  such  payment. 

Eligible  guaranteed  interests  in  loans 
for  assembly  in  a  pool  consist  of  any 
SBA  guaranteed  portion  of  a  loan  made 
pursuant  to  Section  7(a)  of  the  Act. 
except  Section  7{a)[13).  which  relates  to 
development  companies.  Each  such  loan 
must  be  in  a  current  status  on  the  date 
of  pool  formation. 

The  Congress  and  the  Agency  are 
interested  in  disclosing  relevant 
information  to  purchasers  of  pool 
certificates  as  well  as  to  purchasers  of 
guaranteed  portions  which  are  not 
pooled.  With  the  exception  of  the 
originating  lender,  the  seller  of  a  pool  or 
individual  certificate  must  provide  the 
purchaser  of  the  certificate  with 
information  on  the  terms,  conditions  and 
yield  of  that  certificate.  Such  disclosures 
are  to  be  made  orally  at  the  time  of  the 
sale  and  recorded  on  the  transfer 
document. 

Regulatory  Flexibility  Analysis 

For  the  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  the 
Small  Business  Administration  has 
determined  that  these  rules  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A.  Reasons  for  action.  This  action  is 
mandated  by  Pub.  L  98-352.  "Small 
Business  Secondary  Market 
Improvements  Act  of  1984.  " 

B.  Statement  of  Objectives.  The 
objective  of  these  rules  is  to  promote  the 


orderly  operation  of  the  SBA  secondary 
market  and  to  create  the  SBA  Loan 
Pooling  Program. 

C.  Description  of  affected  entities. 
Affected  entities  will  be  those 
businesses  currently  buying  or  selling 
guaranteed  portions  in  the  secondary 
market  and  those  entities  that  decide  to 
become  pool  assemblers.  It  is  estimated 
that  the  number  of  businesses  affected 
is  approximately  3000. 

D.  Description  of  recordkeeping 
Recordkeeping  requirements  are 
unchanged  for  individual  sales  in  the 
secondary  market.  Recordkeeping  for 
lenders  selling  loans  into  a  pool  will  be 
the  same  as  for  those  loans  sold  into  the 
individual  market.  The  fiscal  and 
transfer  agent  will  be  responsible  for 
maintaining  records  for  each  pool 

E.  Duplicative  rules.  There  are  no 
Federal  rules  which  duplicate  or  overlap 
this  rule. 

F.  Significant  alternatives.  There  are 
no  significant  alternatives  to  this  rule. 

.\nalysis  Under  Executive  Order  12291 

The  following  analysis  is  provided 
under  the  guidelines  of  Executive  Order 
12291.  SBA  has  determined  that  this  rule 
could  be  considered  a  major  rule. 

A.  Potential  Benefits.  The  Secondarv' 
Market  increases  the  supply  of  capital 
available  to  small  business  and 
mitigates  the  effect  of  cyclical 
fluctuations  in  bank  liquidity  on  the 
supply  of  small  business  loans.  The 
Loan  Pooling  Program  is  expected  to 
increase  the  amount  of  fixed  rate  money 
available  to  small  business. 

B.  Potential  Costs.  The  potential  costs 
are  the  administrative  costs  involved  in 
program  operation.  These  costs  include 
the  salaries  and  expenses  of  SBA  and 
program  participants. 

C.  Net  Benefit.  The  net  benefit  will  be 
better  financing  terms  available  to  small 
business. 

D.  Analysis  and  Response  to  Public 
Participation.  The  public  comments 
submitted  in  response  to  SBA  s  Notice 
of  Proposed  Rulemaking  were  all 
supportive  of  the  Loan  Pooling  program 
and  the  secondary  market,  but 
discussed  some  aspect  of  the  program 
that  the  writer  felt  needed  to  be 
reviewed  by  SBA.  Most  of  the  comments 
dealt  with  the  fees,  S§  120.711  and 
120.808.  These  commentors  felt  that  the 
fee  schedule  charged  by  the  Fiscal  and 
Transfer  Agent  (FTA)  must  be  subject  to 
public  comment.  The  fee  schedule  for 
the  FTA  will  be  based  on  the  result  of  a 
competition  of  private  sector  entities. 

The  fees  established  will  be  the  fees 
that  are  negotiated  by  SBA  and  the 
selected  contractor  for  FTA  services. 
The  Agency  has  always  been  willing  to 


1985  /  Rules  and  Regulations 


accept  public  comment  on  the  FTA  fees 
and  will  continue  to  accept  such 
comments.  In  response  to  the  public 
comments,  the  two  sections  were 
reworded  to  better  convey  the  fee 
setting  process. 

Two  commentors  discussed  the 
requirement  that  pool  assemblers  be 
members  of  the  National  Association  of 
Securities  Dealers  (NASD)  if  they  are 
not  regulated  by  a  state  of  federal 
regulatory  authority.  The  writers  felt  the 
requirement  may  be  burdensome  for  a 
firm  that  is  not  currently  a  member  and 
noted  that  the  subsidiaries  of  large 
securities  firms  that  trade  SBAs  are  not 
members  of  NASD. 

In  response  to  these  letters,  further 
discussions  were  held  with 
representatives  of  the  industry  and  with 
the  NASD.  As  a  result  of  these 
discussions.  SBA  is  convinced  that  the 
NASD  membership  requirement  is  not 
burdensome  and  will  contribute  greatly 
to  the  integrity  and  reputation  of  the 
SBA  pool  security.  It  should  be  noted 
that  the  pooling  legislation  gave  SBA  the 
authority  to  regulate  broker/dealers 
participating  in  this  market.  SBA  feels 
that  the  market  will  be  better  served  if 
SBA  can  make  use  of  existing  regulatory 
mechanisms  rather  than  creating  a  new 
body  of  regulation. 

Some  comments  were  received  on  the 
various  pool  parameters.  In  general 
these  comments  are  reflected  in  the 
initial  pool  parameters  described  above. 
SBA  did  not  adopt  the  suggestion  of  two 
writers  that  one  loan  be  allowed  to 
account  for  35%  of  a  particular  pool. 
Twenty-five  percent  was  selected  as  a 
maximum  percentage  for  one  loan  in 
order  to  minimize  the  effects  of  a 
prepayment  or  default  of  one  loan  in  a 
pool.  One  writer  suggested  that  the 
maximum  allowable  spread  for  the  note 
rate  on  the  loans  in  the  pool  be  three 
percentage  points  instead  of  the  two 
percentage  point  limit  that  will  be  used 
initially.  Three  percentage  points  was 
considered  excessive.  Two  percentage 
points  was  the  number  suggested  by  the 
other  writers  commenting  on  this  aspect 
of  the  loan  pools.  In  selecting  pool 
parameters,  SBA  will  base  its  decisions 
on  actual  experience.  Parameters 
selected  will  be  designed  to  facilitate 
smooth  operation  of  the  program  and 
meet  SBA's  policy  objectives. 

Two  commentors  suggested  that  loans 
in  the  90-day  deferment  status  be 
permitted  to  be  included  in  pools.  This 
idea  was  considered  but  rejected 
because  it  would  encourage  poor  loans 
to  be  sold  into  pools  as  soon  as  a 
problem  developed. 

It  should  also  be  noted  that  the 
suspension  and  termination  procedures 
were  changed  slightly.  Suspension 


decisions  will  continue  to  be  made  by 
the  Associate  Administrator  for  Finance 
and  Investment,  however,  termination 
procedures  will  now  be  handled  through 
the  Office  of  Hearings  and  Appeals. 

SBA  has  also  modified  §  120.703(a)  to 
eliminate  the  requirement  that  the  net 
worth  of  a  pool  assembler  be  at  least 
$100,000.  Instead.  SBA  has  decided  that 
the  net  worth  guidelines  of  the 
appropriate  regulatory  agency  will  be 
satisfactory  to  meet  SBA's  requirements. 

SBA  hs  added  a  requirement  in 
§  120.706(g)  regarding  the  interest  rate 
on  the  pool.  This  section  requires  that 
the  interest  rate  on  the  pool  certificate 
cannot  be  greater  than  the  lowest  net 
rate  of  any  of  the  guaranteed  portions  in 
the  pool. 

in  addition,  this  rule  contains 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Chap.  35.  Reporting  and  recordkeeping 
requirements  are  approved  under  OMB 
approval  No.  3245-0213. 

List  of  Subjects  in  13  CFR  Part  120 

Loan  programs.  Business,  Small 
business. 

Accordingly,  pursuant  to  the  authority 
contained  in  section  6(b)(6)  of  the  Small 
Business  Act,  as  amended  (15  U.S.C. 
634(b)(6)),  SBA  is  amending  Part  120, 
Chapter  1.  Title  13,  Code  of  Federal 
Regulations,  by  adding  new  Subparts  G 
and  H  to  read  as  follows: 

PART  120— BUSINESS  LOANS  POLICY 


Subpart  G — Pooling  of  SBA  Guaranteed 
Portion 
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Sec. 

120.700  Statutory  provisions. 

120.701  General. 

120.702  Definitions. 

120.703  Eligible  pool  assemblers. 

120.704  Suspension  or  termination  of 
eligibility  of  pool  assembler, 
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120.706  Loan  pools. 

120.707  Delivery  requirements. 
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120.709  Eligible  loans  for  pools. 
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120.800  Statutory  provisions. 

120.801  General. 

120.802  Definitions. 
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Sec. 

120.808  Fees. 

120.809  Disclosure  requirements. 

Subpart  G— Pooling  of  SBA 
Guaranteed  Portion 

§  120.700    Statutory  Provisions. 

The  statutory  authority  for  this 
Subpart  G  is  section  5(g)  of  the  Small 
Business  Act  (15  U.S  C.  634(g)). 

§  120.701     General. 

The  SBA  shall  guarantee  to  registered 
holders,  upon  such  terms  and  conditions 
as  it  may  deem  appropriate,  the  timely 
payment  of  principal  of  and  interest  on 
certificates  which  are  based  on  and 
backed  by  a  pool  composed  solely  of  the 
entire  SBA  guaranteed  portions  of  loans 
which  are  made  by  private  lenders. 
SBA's  guaranty  of  the  certificates  is 
backed  by  the  full  faith  and  credit  of  the 
United  States.  Transactions  involving 
the  sale  of  interests  in  pools  are 
governed  by  the  specified  terms  and 
provisions  of  these  regulations,  SBA's 
Secondary  Market  Program  Guide  and 
contracts  entered  into  by  the  parties. 
These  transactions  and  those  described 
in  Subpart  H  of  these  regulations 
constitute  the  SBA  secondary  market. 
Procedural  rules  dealing  with  central 
registration  for  the  secondary  market 
may  be  found  at  Subpart  F  of  this  Part 
and  §  120.301-2-3.  Further  information 
regarding  the  SBA  Secondary  Market 
may  be  obtained  from  the  Small 
Business  Administration,  Room  800, 
1441  L  Street,  NW.,  Washington,  D.C. 
20416. 

§  120.702    Definitions. 

(a)  Agency  or  SBA  means  the  Small 
Business  Administration. 

(b)  Certificate  means  the  document 
representing  a  beneficial  interest  in  a 
pool  consisting  solely  of  the  SBA 
guaranteed  portions  of  loans. 

(c)  Current  status  means  a  loan 
repayment  category  in  which  no 
payments  from  borrower  to  lender  on  a 
loan  are  more  than  29  days  overdue  as 
measured  from  the  due  date  of  the 
payment,  and  as  evidenced  on  the 
records  of  the  central  registry 
maintained  by  the  FTA. 

(d)  FTA  means  SBA's  fiscal  and 
transfer  agent. 

(e)  Payment  date  means  the  date  that 
checks  are  deposited  in  the  U.S.  mail  by 
the  FTA.  Such  date  shall  be  the  25th  of' 
the  month  of  the  next  business  day 
thereafter  if  the  25th  is  not  a  business 
day,  or  such  other  date  as  may  be 
chosen  from  time  to  time  by  SBA  and 
published  by  notice  in  the  Federal 
Register. 

(f)  Pool  Assembler  means  a  national 
or  state  bank  or  savings  and  loan 
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association,  life  insurance  company, 
broker-dealer,  small  business  lending 
company,  or  similar  institution,  which 
meets  the  requirements  set  forth  in 
§120.703  of  this  Subpart.  This  entity, 
whether  or  not  it  is  the  SBA 
participating  lender  which  made  the 
loan,  arranges  and  organizes  the  pool  by 
acquiring  the  guaranteed  portions  of 
loans  that  are  in  accordance  with  the 
requirements  of  subpart  H  and  directs 
the  FTA  to  issue  the  certificates. 

(gl  Registered  Holder  or  Holder 
means  the  certificate  owner  whose 
identity  is  maintained  on  the  books  of 
the  FTA. 

(h)  Note  Rate  means  the  stated  rate  of 
interest  on  the  note  SBA  Form  147. 

(i)  Net  Rate  means  the  rate  of  interest 
on  an  individual  guaranteed  portion  in  a 
pool. 

(j)  Pool  Rate  means  the  stated  rate  of 
interest  on  a  pool  certificate. 

§  120.703    Eligible  pool  assemblers. 

(a)  File  Application.  In  order  to 
qualify  as  a  pool  assembler,  an  entity 
must  file  an  application  with  SBA  (OMB 
Approval  No.  3245/0123).  along  with  an 
application  fee,  and  certify  that  it: 

(1)  Is  either  (i)  regulated  by  a  state  or 
federal  financial  regulatory  agency,  (ii) 
regulated  by  SBA,  or  (iii)  is  a  member  of 
the  National  Association  of  Securities 
Dealers  (NASD); 

(2)  Has  a  net  worth  in  accordance 
with  the  requirements  of  the  appropriate 
regulatory  authority; 

(3)  Has  the  financial  capability  to 
assemble  acceptable  and  eligible 
guaranteed  portions  in  sufficient 
quantity  to  support  the  required 
minimum  issuances  of  pool  certificates; 
and 

(4)  Is  in  good  standing  with  SBA  as 
determined  by  the  SBA  Associate 
Administrator  for  finance  and 
Investment  and  with  any  state  or 
Federal  regulatory  body  governing  the 
entity's  activities  or  with  NASD,  if  it  is  a 
member. 

(b)  Approval.  Only  after  its 
application  has  been  approved  by  SBA 
may  an  entity  submit  pool  applications 
to  the  FTA. 

(c)  Conduct  of  Business.  An  entity 
shall  continue  to  qualify  as  an  eligible 
pool  assembler  only  so  long  as  it  (1) 
meets  the  eligibility  standards  of 
paragraph  (a)  of  this  section;  (2) 
conducts  its  business  operations  in 
accordance  with  accepted  securities  or 
banking  industrj'  practices,  ethics,  and 
standards  and  applicable  SBA 
regulations;  and  (3)  maintains  its  books 
and  records  in  accordance  with 
generally  accepted  accounting  principles 
or  in  accordance  with  the  guidelines 


promulgated  by  the  regulator)'  body 
governing  its  activities. 

§  120.704    Suspension  or  termlnatton  of 
eligibility  of  pool  assembler. 

(a)  Suspension.  If  a  pool  assembler 
(including  principals  thereof)  should  fail 
to  comply  with  any  of  the  requirements 
prescribed  in  §  120.703  (a)  and  (c)  of  this 
subpart,  or  has  been  indicted  or 
otherwise  formally  charged  with,  or 
convicted  of.  a  misdemeanor  or  felony 
or  suffered  an  adverse  final  civil 
judgment  that  such  poo!  assembler  has 
committed  a  breach  of  trust  or  a 
violation  of  a  law  or  regulation 
protecting  the  integrity  of  business 
transactions  or  relationships,  the 
Agency  may  suspend  such  entity's 
eligibility  to  participate  as  a  pool 
assembler  and  decline  to  issue 
additional  certificates  for  not  more  than 
twelve  (12)  months,  which  period  may 
be  extended  for  six  (6)  additional 
months  as  may  be  necessary.  The 
Agency  shall  notify  the  entity  by 
certified  mail,  return  receipt  requested, 
of  its  suspension  and  the  reasons 
therefore.  Upon  receipt  of  the  notice  of 
suspension,  the  pool  assembler  may  file 
a  petition  for  review  of  such  action  in 
accordance  with  the  procedures  in  Part 
134  of  these  regulations. 

(b)  Termination.  If  a  pool  assembler 
(including  principals  thereof)  should  fail 
to  comply  with  any  of  the  requirements 
prescribed  in  120.703  (a)  and  (c)  of  this 
subpart,  or  has  been  convicted  of  a 
misdemeanor  or  felony  or  suffered  an 
adverse  final  civil  judgment  that  such 
pool  assembler  has  committed  a  breach 
of  trust  or  a  violation  of  a  law  or 
regulation  protecting  the  integrity  of 
business  transactions  or  relationships, 
the  Agency  may  terminate  such  entity's 
eligibility  to  participate  as  a  pool 
assembler.  Proceedings  to  terminate  a 
pool  assembler's  right  to  participate  in 
the  secondary  market  shall  be  initiated 
by  the  issuance  of  an  order  to  show 
cause  why  its  participation  in  the 
secondary  market  should  not  be 
terminated.  That  order  to  show  cause 
shall  be  issued  and  any  administrative 
proceedings  in  connection  therewith 
shall  be  conducted  in  accordance  with 
the  procedures  in  Part  134  of  these 
regulations. 

§120.705    Certificates. 

(a)  General  Certificate 
Characteristics.  All  certificates  to  be 
issued  pursuant  to  this  subpart  shall  be 
in  registered  form  only.  Each  certificate 
shall  have  terms  acceptable  to  SBA  and 
shall  specify  its  principal  amount, 
interest  rate,  the  maturity  date,  and  the 
date  payments  are  to  be  made  to  the 
holders.  The  certificates  may  include 


call  provisions  and  other  characteristics 
depending  on  market  conditions. 

(b)  Pool  Certificate  Payment 
Characteristics.  Each  certificate  shall 
provide  for  payment  on  payment  date  of 
both  principal  installments  and  interest 
installments  calculated  on  a  fixed  or 
variable  rate  of  interest  on  the  unpaid 
principal  balance  of  the  portion  of  the 
pool  the  certificate  represents.  These 
provisions  shall  be  effective  whether  or 
not  the  payments  on  the  loans  which 
underlie  the  pool  are  collected.  All 
prepayments  on  such  loans  will  be 
passed  through  to  the  holder(s)  as 
appropriate,  on  payment  date  In  the 
case  of  non-payment  by  the  borrower  on 
a  loan  in  a  pool  backing  the  certificates, 
SBA  through  its  FTA  shall  make 
advances  to  maintain  the  schedule  of 
interest  and  principal  payments  to  the 
registered  holders  until  SBA  purchases 
the  guaranteed  portion.  Guarantee 
purchases  are  discussed  in  §  120.212  of 
this  part  and  in  SBA  Form  1086. 
Secondary'  Participation  Guaranty  and 
Certification  Agreement. 

§  120.706    Loan  pools. 

(a)  Pool  Characteristics.  Every  pool, 
at  its  outset,  must  include  a  minimum 
number  of  guaranteed  portions  of  loans 
with  a  minimum  aggregate  principal 
balance  outstanding  of  such  guaranteed 
portions  at  the  time  of  certificate 
issuance.  Any  individual  guaranteed 
portion  may  not  constitute  more  than  a 
certain  maximum  percentage  of  the  pool. 
The  minimum  number  of  guaranteed 
portions  of  loans  in  a  pool,  the  aggregate 
principal  balance  and  the  percentage  of 
pool  make  up  all  may  be  altered  from 
time  to  time  by  SBA  by  publication  of  a 
notice  in  the  Federal  Register.  The 
required  characteristics  will  be  based  on 
an  analysis  of  program  experience  and 
market  conditions  by  SBA.  After  such 
analysis.  SBA  will  make  appropriate 
adjustments  to  pool  characteristics. 

(b)  Amount  of  Certificate.  The  face 
amount  of  any  certificate  representing 
an  interest  in  a  pool  cannot  be  less  than 
specified  minimum  amount  and.  with  the 
exception  of  one  certificate  per  pool, 
must  be  in  increments  specified  by  SBA. 
These  requirements  may  be  altered  by 
SBA  by  publication  of  a  notice  in  the 
Federal  Register  after  SBA  has  analyzed 
market  conditions  and  program 
experience. 

(c)  Transferability.  Each  certificate 
shall  be  transferable,  but  only  on  the 
books  and  records  of  SBA  or  its  FTA 
provided  that  a  lender  may  not  be  a 
holder  of  any  certificate  in  any  pool 
containing  guaranteed  portions 
generated  by  that  lender.  The  share  of 
the  proceeds  collected  on  account  of  the 
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pool  may  not  be  payable  to  more  than 
one  registered  holder  with  respect  to 
any  certificate. 

(d)  Period  of  Interest  Guaruntoed. 
Interest  on  prepaid  or  defaulted  loans 
shall  accrue  and  be  guaranteed  by  SBA 
only  through  the  date  of  prepayment  or 
payment  on  the  guaranty. 

(e)  Maximum  Allowable  Difference  in 
Interest  Rates.  From  time  to  time  SDA 
may,  by  notice,  publish  in  the  Federal 
Register  the  maximum  allowable 
difference  between  the  highest  note  rate 
and  the  lowest  note  rate  for  all  loans  in 
a  pool.  The  maximum  allowable 
difference  in  interest  rates  will  be 
determined  by  SBA  based  on  program 
experience  and  an  analysis  of  market 
conditions. 

(0  Maximum  Allowable  Difference  in 
Terms  to  Maturity.  From  time  to  time 
SBA  may  publish  by  notice  in  the 
Federal  Register  the  maximum 
allowable  difference  between  the 
remaining  terms  to  maturity  of  all  loans 
constituting  the  pool.  The  maximum 
allowable  difference  selected  by  SBA 
will  be  based  on  program  experience 
and  an  analysis  of  market  conditions. 

(g)  Pool  Rate.  The  rate  on  a  pool 
certificate  must  be  equal  to  the  lowest 
net  rate  on  any  individual  guaranteed 
portion  in  the  pool. 

(h)  Redemption.  During  the  term  of  a 
certificate,  it  may  be  called  for 
redemption  due  to  prepayment  or 
default  of  all  loans  constituting  the  pool. 

§120.707    Deliveiy  requirements. 

Before  FTA  issues  any  certificate,  the 
pool  assembler  shall  deliver  to  the  FTA 
the  following  documents  (OMB 
Approval  No.  3245  0213): 

(a)  A  properly  completed  pool 
application  form; 

(b)  Either  (1)  certificates  evidencing 
the  guaranteed  portions  comprising  the 
pool  or  (2)  appropriate  document,^tion 
evidencing  ownership  of  the  guaranteed 
interests,  certification  that  each  of  the 
loans  has  been  closed  in  conformity 
with  the  SBA  authorization,  and  copies 
of  the  notes  representing  the  loans 
whose  yi.:.rjnleed  portions  are  to  be 
part  of  the  pool,  and 

(c)  Such  other  documentation  as  may 
be  required  by  SBA. 

§  120.708    Pool  administration. 

(a)  fT.4  Responsibility. 
Administration  of  each  pool  shall  be  the 
responsibility  of  the  FTA,  which  shall 
maintain  a  registry  of  owners  and  such 
other  information  as  SBA  shall 
determine. 

(b)  Self  Liquidating.  Each  pool  shall 
be  self-liquidating  as  the  result  of 
borrower  payments,  redemption  by  SBA, 
prepayment  by  borrower,  and/or 


payment  by  SBA  or  the  lender  because 
of  default  by  borrower.  Substitution  of 
the  guaranteed  portions  of  existing  loans 
for  defaulted  loans  is  not  permitted. 

(c)  Subrogation  by  SBA.  If  SBA  pays  a 
claim  under  a  guarantee  with  respect  to 
a  certificate  issued  pursuant  to  this 
subpart,  it  shall  be  subrogated  fully  to 
the  rights  satisfied  by  such  payment, 

(d)  SBA  Ownership  Rights.  No  State, 
local,  or  Federal  law.  shall  preclude  or 
limit  the  exercise  by  the  SBA  of  its 
ownership  right  in  the  portions  of  loans 
constituting  the  pool  against  which  the 
certificates  are  issued. 

§  120.709    Eligible  loans  for  pools. 

(a)  Certificates  issued  under  these 
provisions  must  be  based  on  and  backed 
by  the  SBA  guaranteed  portion  of  loans 
under  arrangements  satisfactory  to  SBA. 
Each  loan  must: 

(1)  be  in  a  current  status  as  of  the  date 
of  pool  formation; 

(2)  be  guaranteed  under  the  Small 
Business  Act.  as  amended  (except  that 
loans  guaranteed  under  section  7(a)(13) 
of  the  Small  Business  Act  (relating  to 
development  companies)  are  not  eligible 
for  this  program); 

(3)  have  such  characteristics  as  SBA 
shall  from  time  to  time  determine  to  be 
necessary  for  the  successful  operation  of 
the  pooling  program. 

(b)  With  respect  to  any  particular 
pool,  the  loans  must  meet  only  such 
standards  as  may  be  in  effect  at  the  time 
of  issuance. 


§  120.710    Guaranty. 

With  respect  to  each  pool  certificate, 
SBA  guarantees  the  timely  payment  on 
payment  date,  whether  or  not  collected, 
of  interest  and  principal  installments, 
and  any  prepayments  or  other  early 
recoveries  of  principal  on  the  loans,  as 
undertaken  in  the  Agency's  guaranty 
appearing  on  the  face  of  the  certificate, 

§120,711     Fees. 

The  FTA  is  authorized  to  collect 
reasonable  application  fees,  transfer 
fees  and  such  other  fees  as  the  SBA  and 
the  FTA  may  negotiate  under  contract 
and  which  the  Agency,  from  time  to 
time,  will  publish  in  the  Federal 
Register.  In  negotiating  any  changes  in 
fees,  the  Agency  will  accept  public 
comments  on  these  notices  and  consider 
these  comments  in  establishing  these 
fees. 


§  120.712    Disclosure  requirements. 

Prior  to  any  sale,  the  pool  assembler 
or  any  subsequent  seller  of  a  certificate 
must  disclose  to  the  purchaser,  either 
orally  or  in  writing,  information  on  the 
terms,  conditions  and  yield  as  described 
in  the  Secondary  Market  Program  Guide. 


In  addition,  such  information  must  be 
provided  in  writing  on  the  transfer 
document  at  the  time  if  submitted  to  the 
FTA.  The  FFA  will,  subsequent  to  the 
sale,  provide  such  disclosure 
information  in  writing  to  the  purchaser. 

Subpart  H— Individual  SBA  Guaranteed 
Portion  Sold  In  the  Secondary  Market 

§  120.800    Statutory  provisions. 

The  statutory  authority  for  this 
Subpart  H  is  section  5(0  of  the  Small 
Business  Act  (15  U.S.C.  634(f)). 

§  120.801    General. 

(a)  SBA  guarantees  to  purchase  from 
the  registered  holder  the  guaranteed 
portion  for  an  amount  equal  to  the 
guaranteed  percentage  of  unpaid 
principal  and  accrued  interest  due  on 
the  note  as  of  the  date  of  purchase  by 
SBA,  less  deductions  for  the  lender's 
and  the  FTA's  servicing  fees.  SBA's 
guarantee  to  the  registered  holder  shall 
become  effective  in  the  event  (1)  the 
borrower  defaults  in  making  payments 
of  principal  or  interest  due  on  the  note 
or  (2)  the  lender  fails  to  remit  to  the  FTA 
payments  received  from  the  borrower. 
SBA  also  guarantees  to  forward  to  the 
registered  holder  any  such  payments 
that  the  FTA  fails  to  remit  to  the 
registered  holder.  SBA's  guarantee  to 
such  holder  is  unconditional  and  is 
backed  by  the  full  faith  and  credit  of  the 
United  States.  (SBA  does  not  guarantee 
timely  payment  on  individual 
guaranteed  portions,  of  §  120.701) 
Transactions  involving  the  sale  of 
individual  guaranteed  portions  are 
governed  by  the  specified  terms  and 
provisions  of  the  contracts  entered  into 
by  the  parties,  SBA's  Secondary  Market 
Program  Guide,  and  these  regulations. 

(b)  These  transactions  and  those 
described  in  Subpart  G  of  these 
regulations  constitute  the  SBA 
secondary  market.  Procedural  rules 
dealing  with  centra!  registration  for  the 
secondary  m.Trket  may  be  found  at 
Subpart  F  of  this  part  and  §  120.301-2-3. 
Further  information  may  be  obtained 
from  the  Small  Business  Administration. 
Room  800. 1441  L  Street.  NW.. 
Washington,  DC.  20416. 

§  120.802     Definitions. 

The  definitions  of  the  terms  "Agency 
or  SBA,"  "Certificate,"  "FTA,"  "Payment 
Date"  and  "Registered  Holder  or 
Holder"  have  the  same  meaning  in  this 
subpart  as  they  do  in  subpart  G. 

(a)  Certificate  means  the  document 
representing  a  beneficial  interest  in  the 
guaranteed  portion  of  a  loan  made  by  a 
lender  and  guaranteed  by  SBA. 

(b)  Current  status  means  a  loan 
repayment  category  in  which  no 
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payments  on  a  loan  are  more  than  29 
days  overdue  as  measured  from  the  due 
date  of  the  payment,  as  evidenced  on 
the  records  of  the  entity  servicing  such 
loan. 

§  120.803    Certificates. 

(a)  Certificate  Characteristics.  All 
certificates  to  be  issued  pursuant  to  this 
subpart  shall  be  in  registered  form  only. 
Each  certificate  shall  have  terms 
acceptable  to  SBA  and  shall  specify  its 
principal  amount,  interest  rate  and  the 
maturity  date. 

(b)  Payment  Characteristics  for 
Certificates  Representing  Individual 
Guaranteed  Loans.  Each  certificate  shall 
represent  a  holder's  undivided  interest 
in  an  entire  SBA  guaranteed  portion  of  a 
loan  providing  for  a  pass  through  to  the 
holder  of  payments  received  by  the  FTA 
from  the  lender  or  any  entity  servicing 
the  loans. 

§  120.804    Individual  sale. 

(a)  Amount  of  Certificate.  Each 
certificate  representing  the  guaranteed 
portion  of  a  single  loan  shall  be  for  the 
entire  amount  of  the  guaranteed  portion. 

(b)  Transferability.  Each  such 
certificate  shall  be  transferable  only  on 
the  books  and  records  of  SBA  or  its 
FTA,  except  that  the  lender  (or  its 
associate  as  defined  in  §  120.2-2)  which 
made  the  loan  shall  not  purchase  the 
guaranteed  portion  in  the  secondary 
market.  If  a  lender  purchases  the 
guaranteed  portion  of  one  of  its  own 
loans,  it  will  have  the  same  status  for 
the  particular  loan  as  it  is  accorded  in 
the  Loan  Guaranty  Agreement,  SBA 
Form  750. 

(c)  Prepayment  or  Default.  The 
prepayment  of  the  underlying  loan  or  a 
default  on  such  loan  will  cause  the 
certificate  to  be  redeemed  in  accordance 
with  procedures  prescribed  in  the  SBA 
Form  1086. 

§  120.805    Delivery  requirements. 

(a)  Before  FTA  issues  the  initial 
certificate  for  a  particular  guaranteed 
portion,  the  original  seller  shall  provide 
the  following  documents: 

(1)  Appropriate  documentation 
evidencing  ownership  of  the  guaranteed 
interest,  including  a  certification  by  the 
lender  that  the  loan  has  been  closed  in 
conformity  with  the  SBA  authorization; 

(2)  A  copy  of  the  note  representing  the 
guaranteed  loan;  and 

(3)  Such  other  documentation  as  may 
be  required  by  SBA. 

(b)  SBA  reserves  the  right  to  review  or 
require  its  Agent  to  review  such 
documentation  prior  to  certificate 
issuance.  However,  SBA  shall  not 
review  any  materials  previously 
approved  if  the  lender  has  certified  that 


the  loan  has  been  properly  closed  and 
that  the  lender  has  substantially 
complied  with  the  provisions  of  the 
guarantee  agreement  and  the  SBA 
regulations. 

§  120.806    Secondary  market 
administration. 

(a)  FTA  Responsibihty. 
Administration  of  each  individual 
guaranteed  portion  shall  be  the 
responsibility  of  the  FTA  which  shall 
maintain  a  registry  of  owners  and  such 
other  information  as  SBA  shall 
determine. 

(b)  Self  Liquidating.  Each  individual 
guaranteed  portion  shall  be  self- 
liquidating  as  the  result  of  borrower 
payments,  redemption  by  SBA, 
prepayment  by  borrower  and/or 
payment  by  SBA  because  of  the  default 
by  borrower. 

tc]  Subrogation  by  SB.A.  If  SBA  pays  a 
claim  under  a  guarantee  with  respect  to 
a  certificate  issued  pursuant  to  this 
Subpart,  it  shall  be  subrogated  fully  to 
the  rights  satisfied  by  such  payment. 

§  120.807    Eligible  loans  for  the  secondary 
market 

Certificates  issued  under  these 
provisions  must  be  based  on  and  backed 
by  the  SBA  guaranteed  portion  of  loans 
under  arrangements  satisfactory  to  SBA. 
Each  loan  must; 

(a)  Be  in  a  current  status  at  the  time  it 
is  initially  sold  into  the  secondary 
market; 

(b)  Be  guaranteed  under  the  Small 
Business  Act.  as  amended; 

(c)  Have  such  characteristics  as  SBA 
shall,  from  time  to  time,  determine  to  be 
necessary  for  the  successful  operation  of 
the  secondary  market. 

§  120.808     Fee^ 

The  FTA  is  authorized  to  collect 
reasonable  application  fees,  transfer 
fees  and  such  other  fees  as  the  SBA  and 
the  FTA  may  negotiate  under  contract 
and  which  the  Agency,  from  time  to 
time,  will  publish  in  the  Federal 
Register.  In  negotiating  any  changes  in 
fees,  the  Agency  will  accept  public 
comments  on  these  notices  and  consider 
these  comments  in  establishing  these 
fees. 

§  120.809    Disclosure  requirements. 

Except  for  the  entity  which  made  the 
loan,  every  registered  holder  of  the 
guaranteed  portion  must,  prior  to  any 
sale,  disclose  to  the  purchaser  either 
orally  or  in  writing  the  terms  and 
conditions  and  yield  of  such  instrument 
as  described  in  the  Secondary  Market 
Program  Guide.  In  addition,  such 
information  must  be  provided  in  writing 
on  the  transfer  document  at  the  time  it  is 
submitted  to  the  FTA.  The  FTA  will. 


subsequent  to  sale,  provide  such 
disclosure  information  in  writing  to  the 
purchaser. 

Ddied:  March  7. 1985. 
James  C.  Sanders, 
Adwiiiistralor. 

[FR  Doc  85-7403  Filed  3-27-85;  8:45  am) 
BILLING  CODE  KZS-OI-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

13  CFR  Part  301 

(Docket  No.  50332-S032] 

Establishment  and  Organization; 
Information  Collection  Requirements 
Under  the  Paperwork  Reduction  Act; 
0MB  Control  Numbers 

agency:  Economic  Development 
Administration  (EDA).  Commerce. 
action:  Final  rule. 

SUMMARY:  This  rule  shows  an  update  to 
0MB  Control  Numbers  assigned  to 
EDA's  information  collection 
.  requirements. 

EFFECTIVE  DATE:  March  28, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  B.  Whalen,  Director,  Management 
and  Administration,  Economic 
Development  Administration.  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues 
NW..  Room  7816,  Washington,  D.C. 
20230,  (202)  377-2194. 
SUPPLEMENTARY  INFORMATION:  EDA  is 
amending  this  regulation  to  comply  with 
an  OMB  requirement  for  publication  in 
the  Federal  Register  of  OMB  Control 
Numbers  assigned  to  information 
collection  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

Because  this  rule  relates  to  agency 
management  or  personnel,  it  is  exempt 
from  all  requirements  of  Section  553  of 
the  Administrative  Procedure  Act  (APA) 
(5  U.S.C.  553). 

No  other  law  requires  that  notice  and 
opportunity  for  comment  be  given  for 
the  rule. 

Since  notice  and  an  opportunity  for 
comment  are  not  required  to  be  given  for 
this  rule  under  Section  553  of  the  APA  (5 
U.S.C.  553)  or  any  other  law,  under 
Sections  603(a)  and  604(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a).  604(a)),  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared. 

Because  this  rule  is  exempt  from  the 
requirements  of  Section  553  of  the  APA 
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it  can  be  and  is  being  made  immediately 
effective  upon  publication. 

Since  this  rule  is  related  to  agency 
management  it  is  not  a  rule  or  regulation 
within  the  meaning  of  Section  1(a)  of 
Executive  Order  12291  and,  accordingly, 
is  not  subject  to  the  requirements  of  that 
Order. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

List  of  Subjects  in  13  CFR  Part  301 

Freedom  of  information.  Organization 
and  functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements. 

PART  301— {AMENDED) 

Accordingly,  13  CFR  Part  301  Subpart 
E  is  revised  to  read  as  follows: 

Subpart  E— Information  Collection 
Requirements  Under  tt>e  Paperwork 
Reduction  Act  OMB  Control  Numt>ers 

§  301.70    OMB  Controt  Numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

(a)  This  table  displays  control 
numbers  assigned  to  EDA's  information 
collection  requirements  by  the  Office  of 
.Management  and  Budget  ("OMB") 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980,  Pub.  L.  96-511.  EDA  intends 
that  this  table  comply  with  the 
requirements  of  Section  3507(f)  of  the 
Paperwork  Reduction  Act,  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  OMB  for  each  agency  info.rmation 
collection  requirement. 

(b)  Control  Number  Table: 


13  CFn  part  or  secSon  titien  KJwiWwd  mvt 
doacrtwd 


OMB 

comroi  No 


Pan  305  

Part  308 _ 

Pan  307 

P»i  309   

Sec  309  2(c|.. 
Soc  309  22  „ 


P»1  311 


S«    312  S.. 
Part  317  


0610-0011 
0610-0076 
0610-0010 
0610-0018 
0610-0024 
0610-0058 
0610-0062 
0610-0011 
0610-0024 
0610-0003 
0610-0021 
0610-0011 
0610-0028 
0610-0076 


Authority:  Sec  701.  Pub.  L.  89-136.  79  Stat. 
S70)  (42  U.S  C.  3211).  DOC  Organization 
Oi^er  10-4.  as  amended  (40  FR  56702.  as 
amended. 

Dated:  March  7.  1985. 

|.  Bonnie  Newman, 

Ass:sCant  Secretary  for  Economic 
Development. 

|FR  Doc.  85-7323  Filed  3-27-85:  8:45  am] 
MUJMQCOOC  M10-a4-M 


13  CFR  Parts  302  and  305 
[Docket  No.  50331-5031) 

EDA's  Designation  of  Areas  and  Put>iic 
Works  and  Development  Facilities 

AQENCY:  Economic  Development 
Administration  (EDA).  Commerce. 
action:  Final  rule. 

summary:  This  rule  amends  EDA's 
Designation  of  Areas  and  Public  Works 
and  Development  Facilities  regulations 
which  were  in  effect  for  a  limited  time 
under  the  Emergency  jobs  Act,  which  is 
no  longer  in  effect  and  for  which  funds 
are  no  longer  available,  to  revert  back 
(with  2  technical  changes)  to  the  original 
regulations. 

ED.A's  origmal  regulation  at  13  CFR 
302.7  defines  substantial  unemployment 
as  an  annual  average  unemployment 
rate  of  8.5  percent  or  more  during  the 
most  recent  quarter  for  which 
appropriate  data  was  available.  A 
technical  change  at  13  CFR  302.7(a),  in 
describing  the  Assistant  Secretary  as 
"he/she",  is  also  being  made.  This  rule 
also  reverts  back  to  EDA's  original 
regulation  at  13  CFR  305.5(b)(iv),  which 
provides  that  all  PWIP  supplementary 
grants  meeting  the  requirements  of  Sec. 
401(a)  of  PWEDA.  are  eligible  for  an  80 
percent  grant  rate.  The  technical 
amendment  at  305.5(e)  is  made  to  reflect 
a  change  in  delegation  of  authority  to 
the  Assistant  Secretary  to  authorize 
applications. 

EFFECTIVE  DATE:  March  28,  1985. 
FOR  FURTHER  INFORMATION  CONTACT 
John  Corrigan.  Deputy  Assistant 
Secretary  for  Operations,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues 
NW.,  Room  7824.  Washington,  DC. 
20230  (202)  377-3081. 
SUPf>t£MENTARY  INFORMATION:  On  May 

23.  1983.  and  as  corrected  on  May  27. 
1983,  EDA  published  (48  FR  23154  and  48 
FR  23810)  interim  rules  regarding 
designation  of  areas  at  13  CFR  Part  302 
and  supplementary  grant  rates  under  its 
Public  Works  and  Development 
Facilities  Program  at  13  CFR  Part  305. 
EDA  published  the  regulation  in  interim 
form  and  allowed  interested  persons  60 
days  to  comment.  Comments  were 
received,  suggesting  that  these  interim 
regulations  state  in  the  bodies  thereof, 
that  they  apply  only  during  the 
existence  of  the  Emergency  Jobs  Act 
Program.  Although  the  preamble  to  the 
amendment  explained  that  the  changes 
were  being  made  for  the  Emergency  Jobs 
Act  Program,  the  text  did  not  indicate 
that  such  was  the  case. 


Because  this  rule  relates  to  loans, 
grants  and  contracts,  it  is  exempt  from 
all  requirements  of  Section  553  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553). 

No  other  law  requires  that  notice  and 
opportunity  for  comment  be  given  for 
this  rule. 

Accordingly,  the  Department's 
General  Counsel  has  determined  and  so 
certified  to  the  Office  of  Management 
and  Budget,  that  dispensing  with  notice 
and  opportunity  for  comment  is 
consistent  with  the  AP.A.  and  other 
relevant  laws. 

Since  notice  and  an  opportunity  for 
comments  are  not  required  to  be  given 
for  this  rule  under  Section  553  of  the 
APA  (5  U.S.C.  553)  or  any  other  law, 
under  Sections  603(a)  and  604(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a).  604(a)),  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared. 

Because  this  rule  is  exempt  from  the 
requirements  of  Section  553  of  the  APA, 
it  can  be  and  is  being  made  immediately 
effective  upon  publication. 

Under  Executive  Order  (E.O.)  12291 
the  Department  must  judge  whether  a 
regulation  is  'major'  within  the  meaning 
of  Section  1  of  the  Order  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  regulation  is  not  major 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  (Pub.  L,  96- 
511). 

List  of  Subjects 

73  CFR  Part  302 
Community  development. 

13  CFR  Part  305 

Community  development.  Community 
facilities.  Grant  programs — community 
development,  Indians,  and  Loan 
programs — community  development. 

Accordingly,  EDA  amends  13  CFR 
Part  302  and  Part  305  as  follows: 
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PART  302— DESIGNATION  OF  AREAS 

1.  Section  302.7  is  amended  by 
revising  (a)  introductory  text,  and 
paragraph  (a)(3)  to  read  as  follows: 

§  302.7    Designation  of  public  works 
impact  program  areas. 

(a)  The  Assistant  Secretary  shall 
designate  communities  or 
neighborhoods  defined  without  regard  to 
political  or  other  subdivisions  or 
boundaries  when  he/she  determines  one 
of  the  following  conditions  has  been 
met. 


(3)  Substantial  unemployment  as 
established  by  an  annual  average 
unemployment  rate  of  85  percent  or 
more  during  the  most  recent  quarter  for 
which  appropriate  data  is  available. 


PART  305— PUBLIC  WORKS  AND 
DEVELOPMENT  FACILITIES 
PROGRAM 

2.  Section  305.5  is  amended  by 
revising  paragraph  (b)(3)(iv)  and 
paragraph  (e)  to  read  as  follows.  The 
introductory  text  of  (b)(3)  is  shown  for 
the  convenience  of  the  reader. 

§  305.5     Supplementary  grant  rates. 

•  •  ♦  •  ■ 

(bj-   *   • 

(3)  The  maximum  grant  rate  of  funds 
granted  under  authority  of  title  I  of  the 
Act  for  projects  in  designated  areas, 
determined  by  relative  needs,  is  as 
follows: 

•  *         •         *         • 

(iv)  Projects  located  in  redevelopment 
areas  designated  under  section 
401(a)(g)  of  the  act  but  which 
cannot  meet  the  requirement  of 
paragraph  (b)(3)(ii)  of  this  section 80 


(e)  Notwithstanding  paragraphs  (c) 
and  (d)  of  this  section  an  applicant  shall 
be  eligible  for  the  highest  applicable 
maximum  grant  rate  in  effect  between 
the  time  the  Assistant  Secretary 
authorizes  the  application  and  the  time 
the  project  is  approved. 
***** 

Authority:  Sec  701.  Pub.  I,.  89-136.  79  Stal. 
570  (42  U.S.C.  3211).  Sec.  1-105.  DOC 
Organization  Order  10-4,  as  amended  (40  FR 
56702.  as  amended). 

Diiled:  March  26.  1985. 
|.  Bonnie  Newman, 

Assistant  Secretary  for  Economic 
Development. 

|FR  Doc.  85-7322  Filed  3-27-85:  8:45  am) 
BILUNG  CODE  3SI0-24-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

(Docket  No.  24564;  Amdt.  No.  1291) 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
EFFECTIVE  DATES:  An  effective  date  for 
each  SlAP  is  specified  in  the 
amendatory  provisions. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Exannnation — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
VVashifigton,  D.C.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 
Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SVV.. 
Washington.  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC.  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-230),  Air 
Transportation  Division.  Office  of  Flight 


Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC.  20591: 
telephone  (202)  426-8277, 

SUPm.EMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  ad\'antages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
Sl.APs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number, 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  S>stem  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDCj  .Notice  to  Airmen 
(.NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  cha.'-ts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  ma>  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs.  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
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at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

List  of  Subjects  in  14  CFR  Part  97 

Aviation  safety,  Approaches, 
Standard  instrument. 

PART  97— {AMENDED] 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

1.  By  Amending  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN  SIAPs  identified  as  follows: 

'   '    '  Effective  June  6.  1985 

Kalamazoo.  Ml — Kalamazoo  County.  VOR 

RWY17.  Amdt.  16 
Kalamazoo.  Ml — Kalamazoo  County.  VOR 

RWY  23.  Amdt.  16 
K,iiamazoo.  MI — KaldiTiazoo  County,  VOR 

RWY  35.  Amdt.  15 
Kpamey.  NE— Kearni>y  Mum.  VOR  RWY  18. 

Amdt.  10 
Kearney.  NE— Kearney  Muni,  VOR  RWY  36, 

Amdt.  7 

■   '   •  Effective  May  9.  ims 

Conr.ord.  C.A— Buchanan  Fit-id.  VOR  RWY 

19R.  Amdt.  12 
Thomasviile.  GA— Thnmasville  Mum  VOR 

RWnr22,  Amdt.  9 
Thomasviile.  GA— Thomas%  ille  Muni   VOR/ 

DME  RWY  22.  Amdt.  3 
Ind.anapolis.  IN— Ea^le  Creek  Airpark,  VOR- 

A.  Amdt.  6 
Oelwein,  !A— Oelwein  Mum,  VOR-A.  Amdt. 

2 
Salina.  KS— Salina  Muni,  VOR  RWY  17. 

Amdt.  16 
.Aubum-Lcwiston.  ME— Aubum-Lewistun 

Mum,  VOR/DME-A.  Amdt.  3 
Augusta.  ME— Augusta  State.  VOR/DME-A. 

Amdt.  10 
.•\ugusta.  ME— Augusta  State.  VOR/DME 

RWY  8,  Amdt.  10 
Augusta,  ME— Augusta  State.  VOR/DME 

RWY  17.  Amdt.  3 
Augusta.  ME— Augusta  Stale.  VOR  RWY  35. 

Amdt.  4 
Bedford,  MA— Laurence  G  Hanscom  Fid. 

VOR  RWY  23.  Amdt.  7 
.\'ewburyport.  MA— Plum  Island.  VOR  RWY 

10.  Amdt.  4 
.Northampton.  MA— Northampton.  VOR-A. 

Amdt.  1 
Charlotte.  .VII— Fitch  H.  Beach.  VOR  RWY  20. 

Amdt.  7 


St.  Louis,  MO— Spirit  of  St.  Louis.  VOR  RWY 

8R.  Amdt  4 
St.  Louis,  MO— Spirit  of  St.  Louis,  VOR  RWY 

26L  Amdt.  2 
North  Platte.  .NT.— Lee  Bird  Field,  VOR  RWY 

35.  Amdt.  15 
Akron,  NY— Akron.  VOR  RWY  6.  Amdt.  1 
Akron,  .NY— Akron,  VOR/DME  RWY  24, 

Amdt.  2 
.Aberdeen.  SD — Aberdeen  Regional,  VOR 

RWY  31.  Amdt.  17 
Aberdeen.  SD — Aberdeen  Regional,  VOR/ 

D.ME  or  TACAN  RWY  13,  Amdt.  9 
Madison.  SD — Madison  Mum.  VOR/DME 

RWY  32,  Orig. 

•  ■   *  Effective  March  7.  1985 

North  Bend,  OR— North  Bend  Muni,  14,  VOR- 

A,  Amdt  2 
North  Bend,  OR— North  Bend  Muni.  14,  VOR/ 

D.ME-B,  Amdt  1 

2.  By  amending  §  97.25  LOG.  LOG/ 
DME.  LDA.  LDA/DME.  SDF.  and  SDF/ 
DME  SIAPs  identified  as  follows: 

'   •   *  Effective  June  6,  1985 

Kearney,  NE— Kearney  Muni,  LOG  RWY  36. 
Amdt.  3 

'   •   '  Effective  May  9.  1935 

Thomasviile.  GA— Tliomesville  Muni,  LOG 

RWY  22,  Amdt.  1 
Indianapolis.  IN — Eagle  Creek  Airpark.  LOC 

RWY  21.  Amdt.  3 
Augusta.  .ME- Augusta  State.  LOC  RWY  17. 

Amdt.  3 
St.  Louis,  MO— Spirit  of  St.  Louis.  LOC  RWY 

26L.  Amdt  1 
Niagara  Falls.  NY— Niagara  Falls  Intl.  LOC 

BC  RWY  lOL,  Amdt.  6 
Ponca  Citv.  OK— Ponca  City  Muni,  LOC 

RWY17.  Amdt.  2 
Aberdeen.  SD — Aberdeen  Regional,  LOG/ 

DME  BC  RWY  13,  Amdt.  7 

•  '  *  Effective  March  8.  1985 

Portland,  OR— Portland  Irtl,  LOC/DME  RWTY 
20.  Amdt.  5  ■* 

3.  By  amending  §  97.27  NDB  and  KDB/ 
DME  SIAPs  identified  as  follows: 

•  *  '  Effective  June  6.  19B5 

Kalamazoo.  Ml — Kalamazoo  County,  NDB 

RWY  35.  Amdt.  17 
Kearney.  NE— Kearney  Muni.  NDB  RWY  36. 

Amdt.  2 

•  *   •  Effect  May  9.  1985  I 

Wilmington,  DE— Greater  Wilmington— New 

Castle  County,  NDB  RWY  1,  Amdt.  16 
Thomasviile.  GA— Thomasviile  Muni.  NDB 

RWY  22.  Amdt.  1 
Indianapolis.  IN— Eagle  Creek  Airpark,  NDB 

RWY  21.  Amdf.  3 
Oelwein.  lA— Oelwein  Muni,  NDB  RWY  13, 

Amdt.  1 
Salina,  KS— Salina  Muni.  NDB  RWY  35. 

Amdt.  14 
Auburn-Lewiston,  ME — Aubum-I-ewiston 

Muni.  NDB  RWY  4,  Amdt.  6 
St.  Louis.  MO— Spirit  of  St.  Louis.  NDB  RWY 

8R.  Amdt.  7 
North  Platte.  NF>— Lee  Bird  Field,  NDB  RWY 

30L,  .Amdt.  7 
North  Platte.  NE— Lee  Biid  Field,  NDB  RWY 

30R.  Amril   1 


Niagara  Falls.  .NY— Niagara  Falls  Intl.  NDB 

RWY  28R.  Amdt.  15 
Newport.  Rl— Newport  State.  NDB  RWY  4, 

Orig. 
Pawtucket.  Rl— North  Central  State,  NDB 

RWY  5,  Orig. 
Westerly.  Rl— Westerly  State,  NDB  RWY  7. 

Orig. 
Aberdeen.  SD — Aberdeen  Regional,  NDB 

RWY  31.  Amdt.  7 
Madison.  SD— Madison  Muni,  NDB  RWY  14, 

Amdt.  4 
Seattle.  WA— Boeing  Field/King  County  Intl, 

NDB-A.  Amdt.  7 
Petersburg,  WV— Grant  County.  NDB-A. 

Amdt,  2,  Cancelled 

4.  By  amending  §  97.29  ILS,  ILS/DME. 
ISMLS,  MLS.  MLS/DME  and  MLS/ 
RNAV  SIAPs  identified  as  follows: 

•  •   '  Effective  June  8.  1985 

Kalamazoo,  MI — Kalamazoo  County,  ILS 
RWY  35,  Amdt.  19 

•  •  *  Effective  May  ft  1985 

Huntsville,  AL — Huntsville-Madison  Co 

Apt— Carl  T  Jonea  Fid.  ILS  RWY  36L. 

Amdt.  4 
Salina,  KS— Salina  Muni,  ILS  RWY  35.  Amdt. 

17 
Topeka,  KS— Forbes  Field.  ILS  RWY  31. 

Amdt.  7 
Auburn-Lev.iston,  ME — Auburn-Lewiston 

Muni,  ILS  RWY  4,  Amdt.  4 
St.  Louis,  MO— Spirit  of  St.  Louis.  ILS  RWY 

8R.  Amdt.  8 
Norih  Platte.  NE— Lee  Bird  Field,  ILS  RWY 

30R.  Amdt.  3 
Niagara  Falls,  NY— Niagara  Falls,  Intl.  ILS 

RWY  28R,  Amdt.  20 
Philadelphia,  PA— Philadelphia  Intl,  ILS  RWY 

27L,  .Amdt.  4 
Philadelphia,  PA— Philadelphia  Intl,  ILS  RWY 

27R.  Amdt.  6 
Aberdeen.  SD— .Aberdeen  Regional,  ILS  RWY 

31,  Amdt  9 
Seattle.  WA— Boeing  Field/King  County  Intl. 

1LSRWY13R.  Amdt.  23 
Charicston.  WV— Kanawha,  ILS  RWY  5. 

Amdt.  2 

•  *  •  Effective  March  15.  1985 

Oakland,  CA — Metropolitan  Oakland  Intl. 
ILS  RWY  29.  Admt.  21 

5.  By  amending  §  97.31  RADAR  SIAPS 
identified  as  follows: 

•  •   •  Effective  March  9.  1985 
Clarksburg,  WV— Benedum,  RADAR-1,  Orig. 

6.  By  amending  §  97.33  RNAV  SIAPs 

identified  as  follows: 

■   *   •  Effective  March  9.  1985 

Oelwein.  lA— Oelwein  Muni.  RNAV  RWY  13, 

Amdt.  1 
Salina,  KS— Salina  Muni,  RNAV  RWY  17, 

Amdt  9 
St.  Louis,  MO— Spirit  of  St.  Louis,  RNAV 

RWY  26L  Amdt.  2 
North  Platte,  NE— Lee  Bird  Field,  RNAV 

RWY  12L  Amdt.  1 
(Sees.  307.  313(a),  601.  and  1110.  Federal 
Aviation  Act  of  1958  (49  U  S.C.  1348.  1354(a). 
1421.  and  1510):  49  U.S.C.  106(g)  (Revised, 
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Pub.  L  97-449.  |anuary  12.  1983):  and  14  CKR 
11.49(b)(,l|| 

Note. — The  KAA  has  detormincd  thai  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (l)  is  not  a  'm.iior  nile'  under 
Executive  Order  li291.  (2)  is  not  a 
"significant  rule"  under  t)OI  Rt-galatory 
Policies  and  Procednre.s  i44  FR  11034; 
February  26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal  For  the 
same  reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
ec(momic  impact  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Issued  in  Washington.  D.C.  on  Maruh  22, 
1985. 

John  S.  Kem, 

Acting  Oimctnr  of  Flight  Operations. 

Note. — The  incorporation  by  reference  in 
the  pre(;eding  document  was  approved  by  the 
Director  of  the  Federal  Register  on  December 
31.  1980.  and  reapproved  as  of  January  1. 
1982. 

|FR  Doc  8.S-7244  Filed  3-27-85:  8:45  am| 
BILLING  CODE  4910-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

I  Release  No».  33-6573;  34-21885;  35-23638; 
39-974;  IC-14434;  IA-9631 

Organtzation  Changes 

AO£»*CY:  Securities  and  Fxchsngp 

Commission. 

action:  Final  rule. 

SURMMARY:  The  Secunttes  and  Exchange 
Commission  dnnounces  rpvisions  to 
Subpart  A.  Part  200  of  Title  17  which 
sets  forth  descriptions  of  the  functional 
responsibilities  of  the  divisions  and 
offices  within  the  Commission  and  the 
authority  delegated  to  the  various 
division  directors  and  office  heads  in 
order  to  update  these  sections. 

EFFECTIVE  DATE:  March  28.  19H5 

FOR  FURTHER  INFORMATION  CONTACT: 

lohn  Komorosi^e.  Office  of  the  Executive 
Director.  (202)  272-27(10 

SUPPLEMENTARY  INFORMATION:  The 

Commission  finds,  in  accordance  with 
the  Administrative  Procedure  Act 
("APA")  (15  U.S.C.  5.53(b)|3)(B)i  that  this 
amendment  relates  solely  to  agency 
organization,  proceduies.  or  practices 
and  th;it  notice  and  procedures  pursuant 
to  the  AP.\  are  therefore  not  necessary 
and  that  such  amendment  shall  be 
adopted,  effective  immediately. 


List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and-»^ 
procedure.  Freedom  of  Information. 
Privacy.  Securities. 

Text  of  Amendments 

Part  200  of  17  CFR  Chapter  11  is 

amended  as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS:  AND 
INFORMATION  AND  REQUESTS 

1,  D\  revisiiijj  the  introducturv  text 
and  redesisnating  n  as  paragraph  (a),  by 
redesisn.iting  paragraphs  (a)  through  (d) 
as  paragraphs  (al(l)  through  (d)(4).  and 
adding  paragraph  (a)(5)  by  redesignating 
the  last  paragraph  as  paragraph  (b).  and 
adding  a  new  paragraph  (c)  to  redd  as 
follows: 

§200.13    Executive  Director. 

(a)  The  Execiitue  Director  is  vested 
with  broad  discretionary  powers  and 
executive  authority  to  act  within  the 
general  framework  of  basic  policies 
established  by  the  Chairman  or  the 
Commission  to  achieve  maximum 
efficiency  and  economy  in  the 
Commission's  total  operations.  This 
entails  the  development  and  evpcution 
of  the  overall  management  policies  of 
the  Commission  for  all  its  operating 
divisions  and  staff  offices.  The 
Executive  Director  also  prov  ides 
executive  direction  to.  and  exercises 
administrative  control  over,  the  Office 
of  Equal  Employment  Opportunity. 
Office  of  Consumer  Affairs  and 
Information  Services.  Office  of  the 
Comptroller.  Office  of  Information 
Svstems  Management.  Office  of 
Personnel,  Ofhce  of  Public  Affairs. 
Office  of  .Administrative  Services,  and 
the  Office  of  Applications  and  Reports 
Services.  In  addition,  the  Executive 
Director  is  delegated  the  full  range  of 
program  administration  functions  ior  the 
purposes  of  implementing  the  following 
statutes,  regulations,  and  Executive 
Orders,  as  well  as  others  designated  by 
the  Chairman. 

*  *        •        *        * 

(5)  Section  2  of  Public  Law  97-255— 
The  Federal  Managen<  Financial 
Integnty  Act  of  1982. 

*  *         •         *         * 

(c)  The  Executive  Director  is  also 
delegated  authority  to  designate 
certifying  officers  for  agency  payments, 
to  prescribe  procurement  regulations,  to 
enter  into  contracts  to  designate 
contracting  officers,  and  to  make 
procurement  determinationsi. 

2.  By  revising  §200.13  to  read  as 
follows: 


(200.13a    The  Secretary  of  the 
Commission. 

(a!  The  Secretary  of  the  Commission 
is  responsible  for  the  preparation  of  the 
daiU  and  weekly  agendas  of 
Commission  business:  the  orderlv  and 
expeditious  flow  of  business  at  formal 
Commission  meetings:  the  maintenance 
of  the  Official  Minute  record  of  ail 
actions  of  the  Commission,  and  the 
service  of  all  instruments  of  formal 
Commission  action.  He  or  she  is 
custodian  of  the  official  seal  of  the 
Commission,  and  also  has  t.he 
responsibility  for  authenticating 
documents 

(bl  The  Secretary  has  been  delegated 
responsibilities  relating  to  the 
Commission  s  rules  of  practice, 
administrative  proceedings  under  the 
Commission's  statutes,  and  uther 
responsibilities. 

(c)  In  addition,  he  or  she  administers 
the  Commission  s  Library 

3.  By  revising  §  200  13b  to  read  as 
follows: 

!;  200. 13t)    Dtrector  of  the  Office  of  Public 
Affairs. 

The  Director  of  the  Office  of  Public 
Affairs  IS  the  chief  public  information 
officer  for  the  Commission,  and  oversees 
activities  that  communicate  the 
Commission's  actions  to  those 
interested  in  or  affected  by  them  His  or 
her  responsibilities  include  liaison  with 
the  news  media,  dissemination  of 
infonnation  to  the  news  media  and  to 
the  general  public,  coordination  and 
production  of  the  Annual  Report  to 
Congress,  superv  ision  of  internal  and 
some  external  publications  and  of 
audio-visual  presentations. 
Responsibilities  of  the  Director,  and  of 
his  or  her  staff,  include  special  projects 
that  may  be  deemed  appropriate  to 
communicate  information  on 
Commission  actions. 

4.  By  revising  the  introductory  text 
and  paragraph  (a),  revising  and 
redesignating  paragraph  (cl  and  (dl  as 
paragraphs  lb)(4)  and  (b)15),  and 
redesignating  paragraph  (e)  as 
pardgraph  (cj  of  §  200.1b  as  follows: 

i;  200. 18    CMrector  of  Olvwkm  of 
Corporation  Finance. 

The  Director  of  the  Division  of 
Corporation  Finance  is  responsible  to 
the  Commission  for  the  administration 
of  all  matters  (except  those  pertaining  to 
investment  companies  registered  under 
the  In\ estment  Company  Act  of  19401 
relritmg  to  establishing  and  rpquinng 
adherence  to  standards  of  business  and 
financial  disclosure  with  respect  to 
securities  being  offered  for  public  sale 
pursuant  to  the  registration 
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requirements  of  the  Securities  Act  of 
1933  (15  U.S.C.  77a  et  seq.)  or  the 
exemptions  therefrom;  establishing  and 
requiring  adherence  to  standards  of 
reporting  and  dischDsure  with  respect  to 
securities  traded  on  national  securities 
exchanges  or  required  to  be  registered 
pursuant  to  section  12  (g)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78y(g))  and  with  respect  to 
securities  whose  issuers  are  required  to 
file  reports  pursuant  to  section  15(d)  of 
that  Act  (15  U.S.C.  78c(d)):  estabhshing 
and  requiring  adherence  to  disclosure 
and  procedural  standards  in  the 
solicitation  of  proxies  for  the  election  of 
directors  and  other  corporate  actions; 
establishing  and  requiring  adherence  to 
standards  of  disclosure  with  respect  to 
the  filing  of  statements  respecting 
beneficial  ownership  and  transaction 
Statements  pursuant  to  sections  13  (d). 
(e),  and  (g)  (15  U.S.C.  78m(d),  78m(e). 
and  78m(g))  of  the  Securities  Exchange 
Act  of  1934;  administering  the  disclosure 
and  substantive  provisions  of  the 
Williams  Act  relating  to  tender  offers; 
and  ensuring  adherence  to  enforcement 
of  the  standards  set  forth  in  the  Trust 
Indenture  Act  of  1939  (15  U.S.C.  77aaa  et 
seq.)  regarding  indenture  covering  debt 
securities.  Those  duties  shall  include, 
with  the  exception  of  enforcement  and 
related  activities  under  the  jurisdiction 
of  the  Division  of  Enforcement,  the 
responsibility  to  the  Commission  for  the 
administration  of  the  disclosure 
requirements  and  other  provisions  of  the 
Securities  Act  of  1933,  the  Securities 
Exchange  Act  of  1934,  and  the  Trust 
Indenture  Act  of  1939,  as  listed  below: 

(a)  All  matters  under  the  Securities 
Act  of  1933  (15  U.S.C.  77a,  et  seq] 
including  the  examination  and 
processing  of  material  filed  pursuant  to 
the  requirements  of  that  Act  (except 
such  material  filed  by  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940).  the 
interpretation  of  the  provisions  of  the 
Securities  Act  of  1933,  and  the  proposing 
to  the  Commission  of  rules  under  that 
Act. 

(b)  *  •  • 

(4)  The  examination  and  processing  of 
statements  respecting  beneficial 
ownership  transaction  statements  and 
tender  offer  statements  filed  pursuant  to 
sections  13  (d).  (e),  and  (g)  and  14  (d), 
(e),  (f).  and  (g)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78m(d). 
78m(e),  78m(g),  and  78n(d)),  and  the 
administration  of  the  other  protective 
standards  of  these  provisions. 

(5)  The  interpretation  of  the  foregoing 
provisions  of  the  Act,  as  well  as  Section 
16(a)  thereof  (15  U.S.C.  78p(a)),  and 


proposing  of  rules  under  those  portions 
of  the  Act  to  the  Commission, 
•        •        •        •        • 

5.  By  revising  the  first  three  sentences 
of  paragraph  (a),  changing  the  word 
"memorandums"  in  sentence  four  to 
"memoranda"  and  revising  paragraph 
(b)  of  §  200.21  as  follows: 

§  200.2 1    The  General  Counsel. 

(a)  The  General  Counsel  is  the  chief 
legal  officer  of  the  Commission.  He  or 
she  irresponsible  for  the  representation 
of  the  Commission  in  judicial 
proceedings  in  which  it  is  involved  as  a 
party  or  as  amicus  curiae,  for  directing 
and  supervising  all  civil  litigation 
involving  the  Commission  in  the  United 
States  District  Courts,  for  directing  and 
supervising  the  Commission's 
responsibilities  under  the  Bankruptcy 
Code  and  all  related  litigation,  and  for 
representing  the  Commission  in  all  cases 
in  appellate  courts.  The  General  Counsel 
is  responsible  for  the  review  of  cases 
which  the  Division  of  Enforcement 
recommends  be  referred  to  the 
Department  of  Justice  with  a 
recommendation  for  criminal 
prosecution.  Together  with  the  Director 
of  the  Division  of  Enforcement,  the 
General  Counsel  is  responsible  for 
granting  of  access,  by  delegated 
authority,  to  materials  contained  in 
Commission  files  concerning  non-public 
investigatory  proceedings  in  which 
formal  orders  of  investigation  have  been 
entered  at  the  request  of  domestic  and 
foreign  governmental  authorities,  self- 
regulatory  organizations,  receivers, 
special  counsels,  and  other  similar 
persons  appointed  in  Commission 
ligitation,  the  Securities  Investor 
Protection  Corporation,  and  trustees  and 
counsel  for  trustees  "appointed" 
pursuant  to  section  5(b)  of  the  Securities 
Investor  Protection  Act.  *  *  * 

(b)  The  General  Counsel  also  is 
responsible  to  the  Commission  for  the 
administration  of  the  Government  in  the 
Sunshine  Act  for  publicly  certifying, 
pursuant  to  §  200.406.  that,  in  his  or  her 
opinion,  particular  Commission 
meetings  may  properly  be  closed  to  the 
public.  In  the  absence  of  the  General 
Counsel,  the  Solicitor  to  the  Commission 
shall  be  deemed  the  General  Counsel  for 
purposes  of  §  200.406.  In  the  absence  of 
the  General  Counsel  and  the  Solicitor, 
the  most  senior  Associate  General 
Counsel  available  shall  be  deemed  the 
General  Counsel  for  purposes  of 
§  200.406.  In  the  absence  of  the  General 
Counsel,  the  Solicitor,  and  every 
Associate  General  Counsel,  the  most 
senior  Assistant  General  Counsel 
available  shall  be  deemed  the  General 
Counsel  for  purposes  of  §  200.406.  In  the 


absence  of  the  General  Counsel,  the 
Solicitor,  every  Associate  General 
Counsel  and  every  Assistant  General 
Counsel,  such  attorneys  as  the  General 
Counsel  may  designate  (in  such  order  of 
succession  as  the  General  Counsel 
directs)  shall  exercise  the 
responsibilities  imposed  by  §  200.406. 

6.  By  amending  the  first  sentence  by 
changing  "This  office"  to  read  "The 
Office  of  Personnel  ■  and  by  revising  the 
last  two  sentences  of  §  200.25  as 
follows: 

§  200.25    Office  of  Personnel. 

*  *  *  He  or  she  also  is  the 

Commission's  liaison  officer  with  the 
Office  of  Personnel  Management, 
professional  organizations  and  other 
government  agencies  on  personnel 
matters.  He  or  she  is  responsible  for  the 
day-to-day  administration  of  the 
Regulation  Regarding  Conduct  of 
Members  and  Employees  except  where 
otherwise  specifically  provided  in  the 
Regulation, 

7.  By  revising  §  200.26  as  follows: 

§  200.26    Office  of  Administrative  Services. 

(a)  The  Director  of  Administrative 
Services  is  responsible  for  the 
development  and  execution  of  the 
Commission's  office  service  programs, 
which  include  procurement,  contract 
administration,  telecommunications 
management,  supply  and  space 
management,  transportation,  safety 
programs,  emergency  preparedness 
coordination  and  building  security,  as 
well  as  all  mail,  printing  and  publication 
operations  of  the  Commission. 

(b)  The  Director  has  authority  to  act 
as  Contracting  Officer  for  the 
Commission,  serves  as  Printing  Liaison 
with  the  Joint  Committee  on  Printing  and 
is  the  liaison  with  those  federal,  state, 
and  local  government  agencies  involved 
with  matters  that  are  within  the 
jurisdiction  of  the  Director. 

8.  By  revising  the  second  sentence  of 
§  200.27  as  follows: 

§  200.27    The  Regional  Administrators. 

The  Regional  Administrators' 
responsibilities  include  particularly  the 
investigation  of  transactions  in 
securities  on  national  securities 
exchanges,  in  the  over-the-counter 
market,  and  in  distribution  to  the  public: 
the  examination  of  members  of  national 
securities  exchanges  and  registered 
brokers  and  dealers,  transfer  agents, 
investment  advisers  and  investment 
companies  including  the  examination  of 
reports  filed  under  §  240.17a-5  of  this 
chapter;  the  examination  and  processing 
of  filings  under  §  230.251  to  §  230.264  of 
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this  chapter  issued  pursuant  to  section 
3(b)  of  the  Securities  Act  of  1933;  the 
examination  and  processing  of  fihngs 
under  §  239.28  of  this  chapter  and  any 
related  fihngs  under  the  Trust  Indenture 
Act  of  1939;  the  prosecution  of  injunctive 
actions  in  U.S.  District  Courts  and 
administrative  proceedings  before 
Administrative  Law  Judges;  the 
rendering  of  assistance  to  U.S. 
Attorneys  in  criminal  cases;  and  the 
making  of  the  Commission's  facilities 
more  readily  available  to  the  public  in 
that  region.*  *  * 

Authority:  Sees.  19.  23.  48.  Stat.  85,  901,  as 
amended,  sec.  20,  49  Stat.  833,  sec  319.  53 
Stat.  1173.  sees,  38.  211,  54  Stat.  841,  855;  15 
U.S.C.  77s,  78w,  79t,  77SSS.  80a-3",  80b-ll. 

By  the  Commission. 
John  Wheeler, 
Secretary. 
March  25,  1985. 

|FR  Doc  8.'")-7406  Filed  3-27-85;  8:45  am) 
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SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

18  CFR  Part  803 

Emergency  Approval  of  Project  by 
Executive  Director;  Addition  to 
Regulations  &  Procedures  for  Review 
of  Projects 

agency:  Susquehanna  River  Basin 

Commission. 

action:  Final  rule. 

summary:  This  final  regulation  adds  a 
new  §  803,26  to  Part  803,  Subpart  B. 
authorizing  the  E.xecutive  Director  to 
approve  projects  in  certain  defined 
emergency  situations, 
EFFECTIVE  DATE:  March  14,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Cairo.  Secretary, 
Susquehanna  River  Basin  Commission, 
1721  N.  Front  St,.  Harrisburg,  Pa.  17102- 
2391.  Telephone:  (717)  238-0423. 
SUPPLEMENTARY  INFORMATION:  An 
explanation  of  the  nature  and  purpose  of 
the  rule  appeared  in  the  Federal  Register 
on  July  12,  1984,  page  28412. 

The  only  comment  on  the  proposed 
rule  came  fiom  the  Director,  Advisorv' 
Council  on  Historic  Preservation  who 
questioned  the  applicability  of  section 
106  of  the  National  Historic  Preservation 
Act  and  accompanying  regulations  to 
the  SRBC  project  review  and  approval 
process.  The  SRBC  is  a  totally 
independent  Federal-Interstate  Compact 
Commission  with  co-equal  membership 
from  the  States  of  New  York, 
Pennsylvania  and  Maryland  and  the 
United  States  of  America.  The  SRBC  is 


not  the  agency  of  any  single  member 
jurisdiction  and  is  not.  therefore,  a 
Federal  agency  for  purposes  of  section 
106.  No  other  substantive  comments 
were  received. 

By  its  own  motion,  the  Commission 
made  a  minor  change  in  the  wording  of 
the  rule  as  originally  proposed  by 
deleting  the  words  "exigent  or." 

List  of  Subjects  in  18  CFR  Part  803 

Administrative  practice  and 
procedure.  Water  resources. 

Final  Regulation 

Accordingly,  Part  803.  Subpart  B  of  the 
Code  of  Federal  Regulations  is  amended* 
by  adding  a  new  §  803.26.  as  set  forth 
below. 

Dated:  March  20, 1985. 
Robert  ].  Bielo, 

Execalive  Director 

PART  803— [AMENDED] 

§  803.26     Emergency  approval. 

Whenever,  in  the  judgment  of  the 
Executive  Director,  there  exists  an 
emergency  situation  where  delay  in 
project  review  will  affect  adversely  the 
public  health,  public  welfare,  protection 
of  property  or  the  environment,  he  may, 
after  consultation  with  the  Chairman 
and  the  member  of  the  signatory  state  in 
which  the  project  is  located  and  any 
affected  signatory  state,  act  to  approve 
a  project  on  behalf  of  the  Commission 
under  these  regulations:  provided, 
however,  that  the  Commission  must 
ratify  the  Executive  Director's  action  at 
the  next  regular  meeting  of  the 
Commission  or  the  said  action  shall  be 
considered  invalid. 

(Pub.  L.  91-575.  84  Stat.  1509  et  seq.) 
[FR  Doc.  85-7218  Filed  3-27-«5,  8:45  amj 
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RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  350 

Garnishn^ent  Regulations 

agency:  Railroad  Retirement  Board. 
action:  Final  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  hereby  amends  20  CFR 
Chapter  II,  Part  350.  These  regulations 
inform  the  public  of  procedures  which 
must  be  followed  to  garnish,  for 
purposes  of  satisfaction  of  an  obligation 
to  pay  alimony  or  child  support,  benefits 
paid  under  the  Railroad  Retirement  and 
Railroad  Unemployment  Insurance  Acts. 
The  amendments  make  provision  for  the 
garnishment  of  benefits  paid  under  other 
Acts  administered  by  the  Board,  and 


reduce  the  administrative  burden  on  the 
Board  resulting  from  garnishments. 

effective  date:  March  28, 1985 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Litt,  General  Attorney, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611,  (312)  751- 
4929  (FTS  387-^929). 

SUPPLEMENTARY  INFORMATION: 

Garnishment  is  authorized  by  section 
459(a)  of  the  Social  Security  Act  (42 
U.S.C.  659(a]],  which  subjects  certain 
Federal  payments  to: 

'  *  *  legal  process  brought  for  the 
enforcement  *  *  *  of "  *  *  legal 
obligations  to  provide  child  support  or 
make  alimony  payments. 

Garnishment  of  benefits  for  other  than 
the  stated  purposes  is  prohibited  by 
sections  14  of  the  Railroad  Retirement 
Act  (45  U.S.C.  231m)  and  2(e)  of  the 
Railroad  Unemployment  Insurance  Act 
(45  use.  352(e)).  " 

The  Board  honors  an  order  of 
garnishment  or  analogous  legal  process 
in  satisfaction  of  an  obligation  for 
alimony  or  child  support  subject  to  the 
Federal  exemptions  contained  in  section 
303(b)(2)  of  the  Consumer  Credit 
Protection  Act  (15  U.S.C.  1673(b)(2)),  if  it 
accords  with  the  law  of  the  state  with 
jurisdiction  In  the  case. 

Garnishment  regulations  were 
established  in  April  1980,  The  Board  is 
now  administering  the  payment  of 
benefits  under  Title  VII  of  the  Regional 
Rail  Reorganization  Act,  as  well  as  the 
Railroad  Retirement  and  Railroad 
Unemployment  Insurance  Acts,  and  may 
be  administering  the  payment  of 
benefits  under  other  acts  in  the  future. 
The  number  of  garnishments  has 
increased  substantially.  The  amended 
regulations  include  garnishment  of 
benefits  paid  under  the  Regional  Rail 
Reorganization  Act  and  other  acts 
which  may  be  administered  by  the 
Board,  and  reduce  the  administrative 
burden  on  the  Board  resulting  from 
garnishments.  The  Board  will  no  longer 
be  required  to  respond  to  legal  process 
which  is  received  without  an  address  to 
which  such  response  may  be  made,  and 
it  will  not  be  required  to  notarize 
responses  to  garnishment  actions. 

No  comments  were  received  to  the 
proposed  rule  which  was  published  in 
the  Federal  Register  on  September  20, 
1983  (48  FR  42829-^2830). 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
Regulatory  Impact  Analysis  is  required. 
In  addition,  these  parts  do  not  impose 
any  requirements  for  the  collection  of 
information  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1980. 
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List  of  Subject  in  20  CFR  Part  350 

Railroad  employees,  Railroad 
retirement,  Railroad  unemployment 
insurance.  Garnishment. 

PART  350-(  AMENDED] 

Title  20  CFR  Chapter  II.  is  amended  as 
follows: 

1.  The  table  of  contents  for  Title  20, 
Chapter  II,  Railroad  Retirement  Board, 
Subchapter  D,  is  proposed  to  be  revised 
by  changing  the  title  of  Part  350  from 
"Garnishment  of  benefits  paid  under  the 
Railroad  Retirement  Act  and  the 
Railroad  Unemployment  Insurance  Act" 
to  "Garnishment  of  benefits  paid  under 
the  Railroad  Retirement  Act,  the 
Railroad  Unemployment  Insurance  Act, 
and  under  any  other  act  administered  by 
the  Board". 

2.  20  CFR  Part  350  is  amended  by 
revising  the  title  to  read  as  follows: 

PART  350— GARNISHMENT  OF 
BENEFITS  PAID  UNDER  THE 
RAILROAD  RETIREMENT  ACT,  THE 
RAILROAD  UNEMPLOYMENT 
INSURANCE  ACT,  AND  UNDER  ANY 
OTHER  ACT  ADMINISTERED  BY  THE 
BOARD 

3.  The  authority  citation  for  20  CFR 
Part  350  reads  as  follows: 

Authority:  15  U.S.C.  1673(b)(2);  42  U.S.C. 
659.  661.  and  662.  and  45  U.S.C.  23lf(b)(5)  and 
362(1). 

4.  20  CFR  Part  350  is  amended  by 
revising  $  350.1(a)  to  read  as  follows: 

§  350. 1    Authorization  for  garnishment  of 
benefits  paid  by  the  Board. 

(a)  Annuities  and  accrued  annuities 
payable  under  the  Railroad  Retirement 
Act,  sickness  and  unemployment 
benefits  payable  under  the  Railroad 
Unemployment  Insurance  Act.  and 
benefits  payable  under  any  other  Act 
administered  by  the  Board,  are  subject, 
in  like  manner  and  to  the  same  extent  as 
if  the  Board  were  a  private  person,  to 
legal  process  brought  for  the 
enforcement  of  legal  obligations  to 
provide  child  support  or  to  make 
alimony  payments, 

•  •         •         «         , 

5.  20  CFR  Part  350  is  amended  by 
adding  a  new  paragraph  (f)  to  §  350.5  to 
read  as  follows: 

§  350.5    IMiscellaneous. 

•  •         •         •         . 

(f)  No  acknowledgement  or  response 
will  be  made  to  legal  process  which 
docs  not  contain  the  mailing  address  to 
which  acknowledgement  may  be  made. 
No  response  to  any  legal  process  will  be 
notarized  or  verified. 

Ddted:  March  22.  1985. 


By  Authority  of  the  Board. 
For  the  Board.  i 

Beatrice  Ezerski,  | 

Secretary  to  the  Board 

[FR  Doc.  85-7439  Filed  3-27-85;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  11         j 

Law  and  Order  on  Indian  Reservations 

March  15,  1985.  I 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Final  rule. 


summary:  The  purpose  of  this 
amendment  is  to  update  the  listing  of 
courts  of  Indian  offenses  under  §  11.1(a) 
by  adding  the  Louisiana  Court  of  Indian 
Offenses  to  the  list.  There  is  an  urgent 
and  compelling  need  for  judicial 
services  for  the  Coushatta  Indian  Tribe 
of  Louisiana  and  other  areas  of  Indian 
country  located  within  the  State  of 
Louisiana.  The  Coushatta  Indian  Tribe 
does  not  have  a  traditional,  federal,  or 
state  law  enforcement  system  creating  a 
void  in  law  and  order  and  seriously 
effecting  the  satety  of  their  residents. 
Additionally,  the  Coushatta  Tribe  lacks 
an  adequate  alternative  for  maintaining 
law  and  order.  Therefore,  the  Tribal 
Council  of  the  Coushatta  Tribe  of 
Louisiana  adopted  a  resolution  dated 
February  15,  1985,  requesting  that  a 
court  of  Indian  offenses  be  established 
to  provide  a  system  for  law 
enforcement.  The  Louisiana  Court  of 
Indian  Offenses  is  hereby  created  to 
serve  the  Coushatta  Tribe  and  other 
tribes  located  in  the  State  of  Louisiana 
who  resolve  to  submit  to  its  jurisdiction. 
EFFECTIVE  DATE;  This  amendment  will 
become  effective  March  28.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  L.  Davis,  Branch  of  Judicial 
Services.  Bureau  of  Indian  Affairs, 
Washington,  D.C.  20245,  telephone 
number  (202)  343-7885. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary  — 
Indian  Affairs  by  209  DM  8. 

The  Tribal  Council  of  the  Coushatta 
Tribe  of  Louisiana  adopted  a  resolution 
dated  February  15,  1985,  requesting  that 
a  court  of  Indian  offenses  be  established 
on  the  Coushatta  Indian  Reservation. 
The  Tribal  Council  resolves  that  due  to 
a  present  controversy  among  the  tribal 
members  resulting  from  a  dispute  over 


tribal  leadership,  there  is  a  growing 
threat  ofviolence  and  civil  disorder. 
Establishment  of  a  court  of  Indian 
offenses  will  provide  a  system  for  law 
enforcement  within  the  areas  of  Indian 
country  under  the  jurisdiction  of  the 
Coushatta  Indian  Tribe  and  other  tribes 
located  in  Louisiana  who  resolve  to 
submit  to  its  jurisdiction. 

Normally,  it  is  the  policy  of  the 
Department  of  the  Interior  to  afford  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  However,  due  to 
the  lack  of  judicial  services  a  current 
danger  to  life  and  property  exists  which 
creates  a  state  of  emergency. 

It  is  determined  that  the  normal  notice 
and  public  procedure  would 
unnecessarily  delay  the  establishment  of 
the  judicial  system.  They  are  hereby 
dispensed  with  under  the  exception 
provided  in  subsection  (b)(B)  of  5  U.S.C. 
553  (1970).  Additionally,  the  30  day 
deferred  effective  date  is  dispensed  with 
under  the  exception  provided  in 
subsection  (d)(1)  of  5  U.S.C.  553  (1970). 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  the  criteria  established 
by  Executive  Order  12291  and  does  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  criteria  established  by  the 
Regulatory  Flexibility  Act.  Accordingly, 
this  amendment  will  become  effective 
upon  publication  in  the  Federal  Register. 

The  primary  author  of  this  document 
is  Allen  L.  Davis,  Branch  of  Judicial 
Services,  Division  of  Tribal  Government 
Services,  Bureau  of  Indian  Affairs, 
telephone  number  (202)  343-7885. 

List  of  Subjects  in  25  CFR  Part  11 

Courts,  Indians — law  enforcement  and 
penalties. 

PART  11— [AMENDED] 

,      25  CFR  ll.l(a)(22)  is  added  to  read  as 
follows: 

§11.1     Application  of  regulations. 

(a)  Except  as  otherwise  provided  in 
this  part,  §§  11.1—11.87  of  this  part 
apply  to  the  following  Indian 
reservations: 

*         *         •         *         • 

(22)  Louisiana  Area  (Louisiana) 
(Includes  Coushatta  and  other  tribes  in 
the  State  of  Louisiana  which  occupy 
Indian  country  and  which  accept  the 
application  of  this  part;  provided  that 
this  part  shall  not  apply  to  any 
Louisiana  tribe  other  than  the  Coushatta 
Tribe  until  notice  of  such  application 
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has  been  published  in  the  Federal 

Register.) 

•        •        •        •        . 

Theodore  C.  Krenzke, 

Acting  Deputy  Assistant  Secretary— Indian 
Affairs. 

(FR  Doc.  85-7346  Filed  3-27-65;  8:45  am) 

BILLING  CODE  4310-02-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

IT.D.  8008) 

Income  Tax;  Taxable  Years  Beginning 
After  December  31,  1953;  Mixed 
Straddles:  Straddle-by-Straddle 
Identification  and  Mixed  Straddle 
Account  Elections  Under  Section 
1092(b)(2) 

Correctn^n 

In  FR  Doc.  85-1817,  beginning  on  page 
3324,  in  the  issue  of  Thursday,  January 
24,  l*),S,"i.  make  the  following  corrections: 

§  1.1092(b)-3T    [Corrected] 

1.  On  page  3325.  in  column  two.  in 

§  I.iuy2(b)-3T.  paragrdph  (b)(2)  on  the 
last  line  just  before  Example  (Ij. 
"taxpayer"  should  read  "taxable". 

2.  On  the  same  page,  same  column,  in 
Example  (2),  ninth  line,  insert  "capital" 
between  "term"  and  "gain". 

3.  On  page  3326.  in  column  two.  in 
§  1.1092(b)-3T,  paragraph  (b)(4), 
seventeenth  line,  insert  "the"  between 
"from"  and  "section". 

4.  On  page  3327,  column  three,  in 
§  1.1092(b)-3T.  paragraph  (b)(5). 
Example  (3).  paragraph  (ii),  last  line, 
insert  "no"  between  "is"  and  "net". 

§  1.1092(b)-4T    ICorrected] 

5.  On  page  3330,  second  column,  in 
§  1.1092(b)-4T.  paragraph  (c)(2). 
nineteenth  linge.  insert  "gain  or" 
between  "net"  and  "loss". 

6.  On  the  same  page,  same  column, 
same  paragraph,  twenty-fourth  line, 
"establish"  should  read  "established". 

7.  On  the  same  page,  column  three,  in 
§  1.1092(b)-4T,  paragraph  (c)(3)(ii)(C), 
fourth  line,  "other"  should  read  "over", 

8.  In  the  same  column,  in  the  last  line 
of  the  undesignated  text  following 
paragraph  (c)|3)(ii}(C)  of  §  1.1092(b)^T, 
remove  the  period  and  add:  "and  net 
long-term  capital  gain  or  loss.". 

9.  And  in  the  same  column,  in 

§  1.1092(b)-4T,  paragraph  (c)(5),  on  lines 
two  and  three  "includable"  should  read 
"includible". 

10.  On  page  3331,  column  one,  in 
§  1.1092(b)-4T,  paragraph  (c)(6). 


Example  (2),  fifteenth  line.  "$14,000" 
should  read  "514,400". 

11.  On  the  same  page,  m  column  two. 
in  §  1.1092(b)-lT.  paragraph  (c)i6j. 
Example  (4).  seventh  line,  "(518,000-/ 
$16,800)"  should  read  "($18,000- 
$16,800)". 

12.  In  the  same  column,  in  §  l,ia92(b)- 
41.  paragraph  (c)(6).  Example  (51.  lines 
10  and  11.  remove  "and  $3,000  (S15.000- 
512.000)  of  short-term  capital  loss". 

BILLI»K>  CODE  1 505-0 1-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

29  CFR  Part  629 

(Training  and  Employment  Guidance  Letter 
No.  6-84] 

Job  Training  Partnership  Act;  States' 
Responsibilities  In  Incident  Report 
Procedures 

agency:  Employment  and  Training 

Administration.  Labor. 

action:  Notice  of  reporting  procedures 

and  instructions. 

summary:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL)  has  issued  a 
guidance  letter  conlainmg  procedures 
and  instructions  for  repoitmg  known  or 
suspected  incidents  of  fraud,  program 
abuse,  or  criminal  conduct  against 
programs  under  the  Job  Training 
Partnership  Act,  The  guidance  letter  is 
being  republished  in  the  Federal 
Register  for  information. 
DATES:  Training  and  Employment 
Guidance  Letter  No,  6-84  was  issued  on 
February  25.  1985,  with  an  expiration 
date  of  March  31,  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Anna  C.  Hall,  Telephone:  202-37&- 

6295. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Labor  (DOL)  has  stated 
that  efforts  to  strengthen  DOL's 
capabilities  in  the  prevention  and 
detection  of  fraud  and  abuse  are  of  the 
highest  priority. 

A  systematic  procedure  for  reporting 
instances  of  suspected  or  actual  fraud  or 
criminal  conduct  is  a  vital  link  in  this 
overall  effort. 

Pursuant  to  the  [ob  Training 
Partnership  Act  (29  U.S,C.  1501  et  seq.). 
DOL  has  published  a  regulation  at  20 
CFR  629,55  for  the  immediate  and  direct 
reporting  to  the  Secretary  of  Labor  of  all 
information  and  complaints  involving 
fraud,  abuse,  or  other  criminal  activity. 
On  February  25, 1985,  the  Employment 


and  Training  Administration  (ET.'k) 
issued  Training  and  Employment 
Guidance  Letter  No.  6-4.  setting  forth 
the  procedures  for  States  to  report  such 
incidents. 

Training  and  Employment  Guidance 
Letter  No.  6—4  is  republished  below  for 
information  (Attachment  IV,  the 
Inspector  General's  "Hotline"  poster  has 
not  been  republished). 

Signed  a!  Washington,  DC  this  15th  day 
of  March.  19a5. 
Frank  C.  Casillas, 

Assistant  Secretary  for  Employment  and 
Training. 

Training  and  Emplojinent  Guidance 
Letter  No.  6-84 

From:  Frank  C.  Casillas,  Assistant 
Secretary  for  Employment  and 
Training 

Subject:  States'  Responsibilities  in  DOL 
Incident  Report  Procedures 

1.  Purpose.  To  transmit  procedures  for 
reporting  known  or  suspected  incidents 
of  fraud,  program  abuse,  or  criminal 
conduct. 

2.  Background.  The  Job  Training 
Partnership  Act  (JTPA)  provides  for 
concurrent  oversight  activities  initiated 
by  local.  Slate,  and  Federal  entities  in 
the  Job  Training  system.  In  particular. 
Section  103  provides  for  local  level 
oversight  by  Private  Industry  Councils 
(PlCs).  sections  105,  106,  122.  and  164 
contain  State  level  oversight 
responsibilities,  and  sections  163,  164, 
165.  and  454  address  certain  Federal 
oversight  rpsponsibilities.  In  addition,  20 
CFR  629,55  of  the  JTPA  regulations 
stales  in  part  that  "All  information  and 
complaints  involving  fraud,  abuse  or 
other  criminal  activity  shall  be  reported 
directly  and  immediately  to  the 
Secretary  of  Labor." 

3.  Policy.  The  Employment  and 
Training  Administration's  (ET.M  policy 
recognizes  the  significant 
responsibilities  of  the  States,  PlCs,  and 
local  elected  officials  in  conducting 
oversight  of  JTPA.  In  order  to  carry  out 
responsibilities  at  20  CFR  629.55.  the 
ETA  is  issuing  to  State  program  officials 
procedures  for  reporting  to  ETA 
Regional  Administrators  known  or 
suspected  incidents  of  fraud, 
malfeasance,  misapplication  of  funds, 
gross  mismanagement,  or  other  criminal 
activities  in  ET-A-Tunded  programs.  The 
reports  submitted  by  the  States  serve  a 
dual  purpose.  They  provide  information 
on  fraudulent  activities  which  may  be 
prosecutable  and  they  provide 
information  on  other  types  of  incidents 
which  allow  ET.'^  to  identify  trends  and 
patterns  occurring  throughout  the  States. 
The  procedures  described  in  the 
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following  section  are  intended  to 
supplement,  but  not  supplant,  other 
systems  of  oversight  carried  out  by 
local.  State,  and  Federal  entities. 

4.  Notification  to  the  Regional  Office 
of  Alleged  Problems.  In  order  to 
facilitate  the  reporting  process,  DOL  has 
developed  procedures  and  standardized 
forms  for  reporting  incidents.  Any  act 
which  raises  questions  concerning 
possible  illegal  expenditures  or  other 
unlawful  activities  should  be 
immediately  reported.  It  is  not  the  intent 
of  the  Incident  Report  (IR)  to  elicit 
reports  only  after  determination  that  an 
act  or  allegation  is  legally  prosecutable. 
All  such  incidents  shall  be  reported 
immediately  even  though  the  case  may 
be  subsequently  handled  by  the 
Governors,  service  delivery  areas 
(SDAs),  or  local  law  enforcement 
agencies. 

DOL  Form  DL  1-156,  Incident  Report 
(IR),  should  be  used  to  notify  Regional 
Administrators  (RAs)  of  all  known  or 
suspected  cases  of  fraud,  abuse,  or  other 
criminal  activities  in  ETA-funded 
programs  (see  Attachments.  I,  II,  and 
III— facsimile  of  DL  1-156.    Use  and 
Preparation  of  DL  Form  1-136,  Incident 
Report,"  and  Definition  of  Terms, 
respectively).  The  original  and  one  copy 
of  this  form  should  be  forwarded  to  the 
appropriate  RA  within  one  work  day  of 


the  discovery  of  the  occurrence  The  RA. 
in  turn,  will  immediatelv  distribute  the 
IR  in  accordance  with  established  DOL 
procedures. 

5.  Office  of  the  Inspector  General/ 
DOL  Hotline.  It  is  anticipated  that  the 
incident  reporting  procedLres  outlined 
above  will  be  utilized  to  report  matters 
to  the  RA.  However,  all  State  JTPA 
agencies  are  requested  to  notify  their 
employees  of  the  availability  of  the 
OIC'DOL  Hotline  for  providing 
information  confidentially.  Sufficient 
copies  of  a  poster  which  provides 
information  about  the  Hotline  are 
attached  for  display  in  State  ITPA  and 
SDA  offices. 

The  Hotline— auo-4-: 4- 5409  (357-0227 
FTS  and  Washington,  D.C.,  local  area) — 
was  estalilished  for  employees  and  the 
public  to  notify  the  OIG  of  suspected 
fraud,  abuse,  or  waste  in  DOL-funded 
programs.  The  Hotline  permits  reporting 
of  matters  anonymously,  if  desired,  to 
avoid  fears  of  reprisal.  Information 
supplied  via  the  Hotline  should  be  as 
specific  as  possible  to  enable  the  OIG  to 
identify  and  solve  the  problem.  The 
Hotline  should  not  be  used  for  resolving 
employee  grievances,  EEO  complaints, 
labor  disputes,  or  other  personnel 
concerns. 

6.  ETA  Action.  The  Employment  and 


JMI 


Training  Administration  is  in  the 
process  of  publishing  in  the  Federal 
Register  a  notice  which  describes  the 
procedures  outlined  above. 

7.  Necessary  Action. 

a.  Establish  procedures  for  use  by 
State  and  sub-State  personnel  (e.g., 
SDAs,  subrecipients.  contractors,  etc.]  to 
ensure  that  the  States  fulfill  their 
responsibilities  to  forward  IRs  to  the 
appropriate  RA  within  one  work  day  of 
the  discovery  of  the  occurrence. 

b.  Ensure  that  State  staff,  SDAs, 
subrecipients.  contractors,  etc.  are 
familiar  with  the  procedures  that  are 
established,  the  content  of  the 
attachments  to  this  document,  and  the 
availability  of  the  OIG/DOL  Hotline  to 
provide  information  confidentially. 

8.  Inquiries.  Questions  concerning  this 
notice  should  be  directed  to  Anna  C. 
Hall.,  Chief.  Division  of  Special  Review 
and  Internal  Control.  Office  of  Program 
and  Fiscal  Integrity  on  (202)  37(>-6295. 

9.  Attachments. 

a.  Attachment  I— DOL  Form  DL  1-150. 
Incident  Report  (IR); 

b.  Attachment  II — Use  and 
Preparation  of  DL  Form  1-156  (IR); 

c.  Attachment  III — Definition  of 
Terms;  and 

d.  Attachment  IV— OIG/DOL  Hotline 
Poster. 

PILLING  CODE  4510- 30-M 
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Attachment  I— DOL  Form  DL  1-156.  Incident  Report 

Incident  Report 


U.S.  Department  of  Labor 

Qiiice  oi  inspeciof  General 


for  Ocici»l  U»e  Only    .vnen  lilled  ir.;  1    Dale  of  repofl 


2  Agency  designai;on  code 
(Yr )       (Agency)      (Report  No ) 


12245 


3   File  Numbe' 
(For  iG  use) 


4  Type  ol  repofl 
n  l"i''al        n  Supplemental        □  Final         (~]  Otner  (SpeCity) 


5   Type  ol  inciilP'ii 


L ^  Cuf'Ouv^i  vu.jk3'iijri         ^ jC'ifiKiai  vuid' 


P'og'arTi  violation 


6  Allegation  against 
□  DDL  Employee        QConifaclor         □  Gtantee         Q  P'og'am  parlicipanl  or  claimant  Q  Other  (Specify)  

Give  na(T>e  and  position  ol  employee(s).  coniractof(s).  grantee,  etc    List  telephone  number.  OWCP  Of  other  Claim  File  Number  if  applicable  and  other 
identifying  data: 


7  Location  of  incident  (Give  complete  name(s)  and  addresses  ol  Ofganizalion(s)  involved) 


8  Dale  and  time  of  mciclent/discovpr. 


9  Source  o.  complaint  q  p^^,,,^  g  Conuactof  Q  Grantee  Q  Program  Panicipant  Q  Audit 


Investigative  Law  Enforcement  Agency  (Specify) 


Other  (Specify) 

Give  name  and  telephone  number  so  additional  information  can  be  obtained. 


10  Contacts  with  law  enforcement  agencies  (Specify  name(s)  and  agency  contacted  and  results) 


1 1   Expeaed  coricern  to  DOL 

n  Local  □Regional  □National  □  Media  interest  □  Executive  interest  □GAO.'Congressional  interest 

n  Other  (Specify)   


12  DOL  Agency  involved 

□  secy  □  esa  □  eta 

Dosha  o  sol  D  asp 

□  other  (Specify) 


□  ILAB  DLfiflSA  QivISHA  QOASAM  □OlG 

n  BLS  D  NCEP  D  WB  D  OlPA 


Amount  of  grant  or  contract  (If  known)  $. 


Amount  of  SubQiant  of  Subcontract  (if  known)  S 


13  Persons  who  can  provide  artdt  onal  mtormation  (Include  cust<xlian  ol  records) 

Name  Grade  Position  or  |0b  title  Employment' 


Local  Address  (Street  City.  &  State) 
or  organization,  il  employed  and 
telephone  number 


'Enter  one  ol  these  codes 

U  -  Unemployed  G  ■  Grantee 


C  •  Conliacior  D  -  DOL  F    Other  Federal  Employee  P  ■  Piogiarr,  Pailicipani  oi  claimant 
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For  OMlclat  Um  Only    Wr^en  uaeO  in\ 


I 


1  4   Deld.tSOl  .nc-Jenl  ([>i!SC'iDe  !■>€  incd'J"!) 


It  rnwe  'oom  'S  needed  al!ac^  adO'^iooai  sfieeis 


*r- 


1  5   T^ped  name  and  I'tle  of  DOt  empjoyee 


Sigfiature  <y  DOC  ef^c'ioyee 


1 7  Copies  lurnished  lo 


Allachmenis  (Listi 
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Attachment  11 — Use  and  Preparalion  of 
Form  DL  1-156 

Use  and  Preparation  of  DL  Form  1-156. 
Incident  Report 

A.  Purpose. 

Form  DL  1-156  should  he  used  for 
reporting  to  Regional  Administrators 
(RAs)  incidents  of  program  abuse,  fraud, 
or  other  criminal  violations  involving 
ETA-funded  programs  and  operations. 

B.  Responsibilities  of  Governors 

Governors  are  responsible  for 
reporting  all  actual  or  suspected 
violations  to  the  Regional 
Administrators  using  the  Incident 
Report,  DL  1-156.  While  such 
information  may  be  phoned  directly  to 
the  RA,  these  telephone  reports  should 
be  supplemented  by  submission  of  the 
Incident  Report  within  72  hours. 

C.  Use  of  the  Incident  Report,  Form  DL 
1-156. 

I.As  an  Initial  Report.  The  DL  1-156 
is  designed  primarily  as  an  initial  report 
of  actual  or  suspected  violations  to 
inform  the  RAs  that  a  violation  or 
apparent  violation  has  occurred.  It 
should  also  be  used  to  initially  inform 
the  RAs  of  cases  involving  employees, 
programs,  and  operations  being 
investigated  by  or  reported  to  other 
investigative  agencies. 

2.  .4s  a  Supplemental  Report.  The  DL 
1-156  should  also  be  used  to  submit 
supplemental  information  not  available 
at  the  time  the  original  report  was 
submitted.  Form  DL  1-156  should  be 
used  as  indicated  below. 

(a)  It  is  determined  that  the  matter 
cannot  be  resolved  at  Lhe  agency  level 
and  the  case  is  administratively  closed. 

(b)  Supplemental  reports  should  be 
submitted  without  awaiting  the  results 
of  adjudication. 

3.  As  a  Final  Report  Form  DL  1-156 
should  be  used  as  indicated  below. 

(a)  An  incident  is  resolved  or 
otherwise  settled. 

b.  Final  adjudication  or  imposition  of 
administrative/disciplinary  action 
against  the  person  or  organization 
involved  is  initiated.  When  adjudication 
results  become  known,  the  final  report 
should  be  sent  to  the  RAs  indicating  the 
results. 

D.  Completion  of  the  Incident  Report. 

Form  DL  1-156  should  be  completed 
as  follows: 

Block  1.  Enter  the  date  the  form  is 
actually  signed  by  the  responsible 
agency  official. 

Block  2.  Enter  the  fiscal  year  (e.g., 
October  1.  1984-September  30.  1985)  in 
which  the  report  is  being  submitted,  the 
two  letter  State  abbreviation,  and  a 


number  to  indicate  the  chronological 
sequence  of  the  report  (e.g..  84-VT-OOOl 
would  show  that  the  report  was 
submitted  in  Fiscal  Year  1984,  by 
Vermont,  and  was  the  first  report 
submitted  in  FY  1984). 

Block  3.  Leave  Blank.  For  use  by  OIG 
only. 

Block  4  Indicate  the  type  of  report 
being  submitted  by  checking  the 
appropriate  block.  If  the  report  is  both 
an  "Initial"  and  a  "Final"  report,  then 
place  a  check  in  both  the  initial  and 
final  blocks. 

Block  5.  Check  appropriate  block. 

Block  6.  Check  appropriate  block. 

Block  7.  Enter  the  name  of  the  person, 
recipient,  or  subrecipient.  if  applicable, 
and  the  location  where  the  incident 
occurred.  A  general  geographic  (city, 
town)  location  or  mail  address  should 
be  used. 

Block  8.  Complete  as  necessary. 

Block  9.  Check  appropriate  block(s). 
Public  includes  press. 

Block  10^  Any  information  requested 
by  any  law  enforcement  agency  should 
be  reported  here.  Identif>-  the  officer 
and/or  agency  who  made  the  request.  In 
Block  14,  describe  what  information  was 
requested  from  and  offered  to  the 
outside  agency. 

Block  11.  Indicate  the  type  of  interest/ 
publicity  that  the  incident  may  generate, 
or  actually  has  generated,  by  placing  a 
check  in  the  appropriate  blockfs).  If 
necessary,  a  brief  statement  of 
explanation  may  be  included  in  Block 
14. 

Block  12.  Check  appropriate  block. 

Block  13.  Complete  as  necessary. 

Block  14.  SjTiopsis — This  is  a  clear. 
concise  statement  of  the  incident  which 
should  include: 

(a)  (When).  Identify  the  time  and  date 
when  the  incident  occurred;  when  it  was 
discovered;  when  it  was  reported  to 
supervisory  personnel,  OIG,  or  other 
law  enforcement  agency:  and  whether 
an  inventor>'  was  conducted  to 
determine  the  extent  of  loss. 

(b)  (What).  Describe  the  complete 
incident  in  as  much  detail  as  is  available 
and  necessary  to  give  a  complete  picture 
of  what  happened.  Cost/value  figures 
should  be  shown  in  the  appropnate 
place  in  Block  12. 

(c)  (Who).  Enter  the  names  of  those 
principal  personnel  who  are  listed  in 
Block  7  and  Block  13.  as  well  as  other 
personnel  whose  identities  are 
necessary  to  complete  the  narrative  and 
give  the  reader  a  complete  picture  of 
what  happened.  Include,  when 
applicable,  complete  identities  of 
persons/agencies  to  whom  the  incident 
is  reported  or  referred.  If  needed  for 
purpose  of  clarification,  include  the 
reason(s)  why  non-principal  personnel 


were  involved  (e.g.,  fire  department 
personnel  who  made  pertinent 
determinations  in  a  suspected  arson 
incident). 

(d)  (Where).  Clearly  specify  the 
location  where  the  incident  occurred 
(e.g.,  a  certain  building,  an  area/room 
within  a  building,  a  particular 
contractor,  grantee  location). 

If  the  direction  and  distance  from  an 
identifiable  point  of  reference  (e.g., 
building,  street,  intersection,  bridge)  is 
known,  this  should  be  indicated. 

(e)  (Why).  Frequently  the  motive  for 
an  incident  is  not  readily  discernible 
(e.g.,  a  suicide  or  property  destruction) 
or  it  must  be  deduced  from  the  existing 
facts  and  circumstances  If  the  "why" 
for  an  incident  is  known  or  suspected,  it 
should  be  reported.  When  a  suspected 
motive  is  reported,  the  basis/rationale 
for  the  suspicion  should  be  noted. 

(f)  (How).  Report  the  manner/method 
by  which  an  incident  actually  or 
probably  was  committed  and 
discovered.  "How"  an  incident  w<js 
discovered  and  committed  should  be 
reported  in  sufficient  detail  to  assist 
proper  authorities  in  the  development  of 
preventive  measures. 

Ig)  Plan  of  Action.  Indicate  if  OPFI  or 
OIG  assistance  is  requested. 

Block  15.  Identify  the  name,  title, 
address,  and  telephone  number  of  the 
official  completing  the  report. 

Block  16.  /liy  copies  should  be  signed 
by  the  responsible  official  for  the 
reporting  office. 

Block  17,  Self-explanatory. 

Block  18.  Self-explanatory. 

Continuation.  Entries  requiring 
additional  space  may  be  continued  at 
the  end  of  the  synopsis  entry  in  Block  14 
or  on  a  separate  sheet(s)  of  bond  paper 
Each  continuation  sheet  should  be 
headed  "Continuation"  and  indicate  the 
Activity  Identification  Code  from  Block 
2. 

E.  Supporting  Documentation. 

All  documentation  (e.g..  photographs, 
drawings)  pertinent/relevant  to  the 
incident  or  necessary  to  clarify  the 
attendant  facts  should  be  forwarded 
with  the  DL  1-156,  if  not  already 
provided. 

F,  Transmission  of  Reports. 

Mail  copies  of  the  DL  1-156  to  the 
appropriate  RA  as  shown  on  the 

following  page. 

Note. — The  copies  sent  to  the  RA  should  be 
in  a  sealed  en\  elope  within  the  mailing 
envelop.  In  no  event  should  reports  be 
electronically  transmitted. 
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U.S.  DEPARTMH«4T  OF  LABOR 

Regional  Administrators  for  the 
Employment  and  Training 
Administration 

Revised  5/15/84 

Region  I — Boston 

Barbara  A.  Farmer,  Acting  Regional 
Administrator,  U.S.  Department  of 
Labor/ETA.  Room  1703,  J.F.  Kennedy 
Fed.  Bldg.,  Boston,  Massachusetts 
02203,  8-223-6440/617-223-6440* 

Region  II — New  York 

Thomas  E.  Hill.  Acting  Regional 
Administrator.  U.S.  Department  of 
Labor/ETA,  1515  Broadway,  Room 
3713,  New  York,  New  York  10036.  8- 
265-3210/212-944-3210- 

Region  III— Philadelphia 

William  J.  Haltigan.  Regional 
Administrator,  U.S.  Department  of 
Labor/ETA,  RO.  Box  8796.** 
Philadelphia.  Pennsylvania  19101,  8- 
596-6336/21 5-596-6336 • 

Region  IV— Atlanta 

Lawrence  E.  Weatherford,  Jr.,  Regional 
Administrator,  U.S.  Department  of 
Labor/ETA.  1371  Peachtree  Street. 
N.E..  Rm.  405  Atlanta,  Georgia  30309. 
8-257^41 1  /404-881^411' 

Region  V — Chicago 

Steven  M.  Singer,  Regional 
Administrator,  U.S.  Department  of 
Labor/ETA,  230  S.  Dearborn  Street. 
Rm.  628,  Chicago,  Illinois  60604,  8- 
353-0313/312-353-0313* 

Region  VI— Dallas 

Floyd  E.  Edwards,  Regional 
Administrator,  U.S.  Department  of 
Labor/ETA,  555  Griffin  Sq.  Bldg.,  Rm. 
316,  Griffin  &  Young  Streets,  Dallas, 
Texas  75202,  8-729-6877/214-767- 
6877* 

Region  VII— Kansas  City 

Richard  G.  Miskimins,  Regional 
Administrator,  U.S.  Department  of 
Labor/ETA.  Federal  Bldg.,  Room  800, 
911  Walnut  Street.  Kansas  City, 
Missouri  64106,  8-758-3796/816-374- 
3796* 

Region  VIII— Denver 

Luis  Sepulveda,  Regional  Administrator, 
U.S.  Department  of  Labor/ETA.  1961 
Stout  Street,  R.  1676,  Denver. 
Colorado  80294,  8-564-4477/303-844- 
4477* 


■Commercial  Dialing 

•  •Sirepi  Address — 3535  Market  Street.  Room 
13300 


Region  IX — San  Francisco 

Don  A.  Balcer.  Regional  Administrator, 
U.S.  Department  of  Labor/ETA.  450 
Golden  Gate  Avenue,  Box  36084 
(Room  9108),  San  Francisco, 
California  94102,  8-556-7414/415-556- 
7414*  . 

Region  X— Seattle 

Harry  B.  Brown.  Acting  Regional 
Administrator,  Rm.  1145,  Federal 
Office  Bldg..  909  First  Avenue,  Seattle, 
Washington  98174,  8-399-7700/206- 
442-7700*  I 

Attachment  III— Definition  of  Terms 

For  the  purpose  of  completing  the 
Incident  Report,  fraud,  misfeasance, 
nonfeasance  or  malfeasance, 
misapplication  of  funds,  gross 
mismanagment,  and  employee/ 
participant  misconduct  are  explained  in 
the  following  paragraphs.  These 
definitions  are  illustrative  and  are  not 
intended  to  be  either  fully  inclusive  or 
restrictive.*  I 

a.  Fraud.  Misfeasance.  Nonfeasance  or 
Malfeasance 

Fraud,  misfeasance,  and  nonfeasance 
or  malfeasance  should  be  considered 
broadly  as  any  alleged  deliberate  action 
which  is  apparently  In  violation  of 
Federal  statutes  and  regulations.  This 
category  includes,  but  is  not  limited  to, 
indications  of  bribery,  forgery,  extortion, 
embezzlement,  theft  of  participant 
checks,  kickbacks  from  participants, 
intentional  payments  to  a  contractor 
without  the  expectation  of  receiving 
ser\'ices,  payments  to  ghost  enrollees, 
misuse  of  appropriated  funds,  and 
misrepresenting  information  in  official 
reports. 

b.  Misapplication  of  Funds 

Misapplication  of  funds  should  be 
considered  as  any  alleged  use  of  funds, 
assets,  or  property  not  authorized  or 
provided  for  under  the  Job  Training 
Partnership  Act  (JTPA)  or  regulations, 
grants,  or  contracts.  This  category 
includes,  but  is  not  limited  to,  nepotism, 
political  patronage,  use  of  participants 
for  political  activities,  ineligible 
participants,  conflict  of  interest,  failure 
to  report  income  from  Federal  funds, 
violation  of  contract/grant  procedures, 
and  the  use  of  Federal  funds  for  other 
than  specified  purposes. 

Indian  and  Native  American  programs 
are  excluded  from  the  aforementioned 


■  OIC  will  focus  only  on  Ihose  incidents  reported 
under  Categories  "a"  and  "b".  ETA  will  use  the 
information  reported  on  the  other  types  of  incidents 
in  order  to  identify  trends  and  patterns  occurring 
throughout  the  States  for  maniigemenl  information 
purposes. 


category  regarding  nepotism  as  cited  in 
Section  632.118  of  the  Title  IV-A.  B.  and 
E  of  JTPA. 

An  Incident  Report  should  be  filed 
when  it  appears  that  there  exists  an 
intent  to  misapply  funds  rather  than 
merely  a  case  of  minor  mismanagement. 

c.  Gross  Mismanagement 

Gross  mismanagement  should  be 
considered  as  actions  or  situations 
arising  out  of  management  ineptitude  or 
oversight.  leading  to  major  violations  of 
JTPA  processes,  regulations,  or 
contract/grant  provisions  which  could 
severely  hamper  the  accomplishment  of 
program  goals.  These  include  situations 
which  lead  to  waste  of  Government 
resources  and  could  jeopardize  future 
support  for  a  particular  project.  This 
category  includes,  but  is  not  limited  to, 
unauditable  records,  unsupported  costs, 
highly  inaccurate  fiscal  and/or  program 
reports,  payroll  discrepancies,  payroll 
deductions  not  paid  to  Internal  Revenue 
Service,  and  the  lack  of  good  internal 
control  procedures. 

d.  Employee/Participant  Misconduct 

Employee/participant  misconduct 
should  be  considered  as  actions 
occurring  during  or  outside  work  hours 
that  reflect  negatively  on  the 
Department  of  Labor,  the  State,  or  the 
ITPA  program.  It  may  include,  but  is  not 
limited  to,  conflict  of  interest  or  the 
appearance  of  conflict  of  interest 
involving  outside  employment,  business, 
and  professional  activities,  the  receipt 
or  giving  of  gifts,  fees,  entertainment, 
and  favors,  misuse  of  Federal  property 
misuse  of  official  information,  and  such 
other  activities  as  might  adversely  affect 
the  confidence  of  the  public,  as  well  as 
serious  violations  of  Federal  and  State 
laws. 

|FR  Doc.  8.5-7301  Filed  3-27-fi5;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 

Oil  and  Gas  and  Sulfur  Operations  in 
the  Outer  Continental  Stielf 

AGENCV:  Minerals  Management  Service. 
Interior. 

ACTION:  Approval  and  solicitation  of  air 
quality  models. 


SUMMARV:  The  Minerals  Management 
Service  (MMS)  announces  its  approval 
pursuant  to  30  CFR  250.34-3  of  the  use  of 
the  Offshore  and  Coastal  Dispersion 
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(OCD)  Model  in  the  air  quality 
regulatory  program  outhned  in  30  CFR 
250.57  (Air  Quality)  and  withdraws  the 
prior  approval  of  the  CRSTER  model  as 
modified  for  Outer  Continental  Shelf 
(OCS)  applications.  The  MMS  also 
solicits  interested  parties  to  submit 
suggested  improvements  for  the  OCD 
Model  or  to  submit  other  air  quality 
models  for  approval  for  use  in  OCS 
facility  evaluations. 

DATE:  The  OCD  Mode!  is  appro\  ed  for 
use  as  of  March  28,  1985,  and  approval 
of  the  use  of  the  CRSTER  model  is 
withdrawn,  effective  June  26, 1985. 

ADDRESS:  Comments  on  this  Notice,  air 
quality  models,  or  letters  of  intent  to 
submit  air  quality  models  should  be  sent 
to  Chief.  Offshore  Environmental 
Assessment  Division,  Mail  Stop  644, 
Minerals  Management  Service,  12203 
Sunrise  Valley  Drive,  Reston.  Virginia 
22091. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mitchell  T.  Duer.  Branch  of 
Environmental  Operations.  Mail  Stop 
644,  Minerals  Management  Service. 
12203  Sunrise  Valley  Drive,  Reston, 
Virginia  22091,  703-560-6461  or  FTS  928- 
6461. 

SUPPLEMENTARY  INFORMATIOI4: 

Background 

On  March  7,  1980,  the  MMS  publisheo 
a  rule,  30  CFR  250.57,  establishing  a 
regulatory  program  to  implement  section 
5(a)(8)  of  the  OCS  Lands  Act 
Am.endments  of  1978.  Pub.  L.  95-372, 
concerning  the  regulation  of  air 
emissions  from  oil  and  gas  operations 
on  the  OCS  (45  FR  15128,  March  7,  1980), 
The  regulations  are  designed  to  ensure 
that  emissions  from  OCS  facilities  do 
not  cause  significant  effects  on  the 
onshore  air  quality  of  any  State.  The 
MMS  published  a  Notice  in  the  Federal 
Register  on  June  5,  1980  (45  FR  37816). 
describing  the  use  of  air  quality 
modeling  m  its  OCS  air  quality  program. 
In  connection  with  §  250.57.  30  CFR 
250.34-3  requires  that  any  models  must 
be  approved  by  the  Director,  MMS,  prior 
to  use. 

Earlier  approval  was  given  to  the 
CRSTER  model  which  has  been  used  for 
the  majority  of  air  qua!i1y  evaluations. 
Flowever,  in  May  1982  a  contract  was 
awarded  to  Environmental  Research 
and  Technology,  Inc..  to  develop  an 
offshore  atmospheric  transport  and 
dispersion  model.  After  undergoing  an 
extensive  peer  .and  public  review,  the 
model  was  completed  in  October  1984. 
The  model  is  designed  to  assess  onshore 
impacts  from  sources  located  offshore 
and  incorporates  modeling  routines 
specific  to  air  flow  over  water. 


Approval  of  Air  Qualin  Model  fr»r  OCS 
Evaluations 

Pursuant  to  30  CFR  250.34-3,  the  OCD 
Model  is  approved  by  MMS  fur  the 
evaluations  required  m  30  CFR  250.57. 
The  OCD  Model  is  described  in  the 
User's  Manual  (.National  Technical 
Information  Service  (NTIS)  Accession 
No.  PB85-164200).  The  tape  package  is 
available  from  NTIS.  NTIS  Accession 
No.  PD65-122760.  Users  shall  follow  the 
guidance  provided  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
in  "Guidelines  of  Air  Quality  Models" 
EPA-450/2-78-Q27,  RTP,  N.C..  27711. 
April  1978. 

Possible  Errors  in  the  OCD  Model 

The  code  for  the  OCD  Model  has  been 
reviewed  and  the  model  tested  for 
errors.  No  errors  have  been  found.  If  any 
errors  are  found  by  MMS  or  uppts  of  the 
model,  notification  of  changes  will  be 
made.  If  users  of  the  model  find  any 
errors  in  the  code,  please  forward  a 
description  of  the  error  to  the  above 
address. 

Submission  of  Models 

Although  the  MMS  is  satisfied  that  the 
OCD  Model  is  an  appropriate  tool  for 
the  evaluation  of  onshore  impacts  from 
OCS  facilities,  it  also  recognizes  that  the 
field  of  the  development  of  air  quality 
models  is  dynamic  and  evolving. 
Interested  parties  are  encouraged  to 
recommend  improvements  to  the  OCD 
Model  or  to  submit  other  air  quality 
models  for  approval  for  use  in  DCS 
applications.  The  MMS  will  review  such 
models  or  modifications  either  on  a 
case-by-case  basis  or  for  overall  OCS 
application.  This  review  will  not  be  part 
of  an  exploration  or  development/ 
production  plan  review,  but  will  be  done 
separately,  A  submitted  model  will  be 
open  to  public  review  and  comment. 
One  facet  of  this  review  may  include 
review  of  the  model  by  EPA  for  its 
technical  merit,  documentation, 
validation,  and  coding.  The  model  must 
meet  the  six  requirements  outlined  by 
EPA  in  its  Notice  of  Guidelines  on  Air 
Quality  Models  (45  FR  20157,  March  27. 
1980),  The  requirement  are; 

1.  The  model  must  be  computerized 
and  functioning  in  a  common  Fortran 
language  suitable  for  use  on  a  variety  of 
computer  systems. 

2,  The  modelTnust  be  documented  in  a 
user's  guide  which  identifies  the 
mathematics  cif  the  model,  data 
requirements,  and  program  operating 
characteristics  at  a  level  of  detail 
comparable  to  that  available  for 
currently  recommended  models,  e,g.,  the 
CRSTER  Model. 


3  The  model  must  be  accompanied  by 

a  complete  test  data  set,  including  input 
parameters  and  output  results.  The  test 
data  must  be  included  m  the  user  s 
guide,  as  well  as  provided  in  computer- 
readable  form. 

4.  The  model  must  be  useful  to  typical 
users,  eg.,  State  air  pollution  control 
agencies,  for  specific  air  quality  control 
problems  Such  users  should  be  able  to 
operate  the  computer  program(s)  from 
available  documentation. 

5.  The  model  documentation  must 
include  a  comparison  with  air  quality 
data  or  with  other  well-established 
analytical  techniques, 

6.  The  developer  must  be  wilhng  to 
make  the  model  available  to  users  at  a 
reasonable  cost  or  make  it  available  for 
public  access  through  the  NTIS:  the 
model  cannot  be  proprietary. 

We  suggest  that  interested  parties 
who  contemplate  model  development 
contact  the  MMS  to  discuss  its 
applications  Once  work  on  a  model  is 
completed,  formal  submittal  should 
consist  of  a  magnetic  tape  containing 
the  program  source  code  of  the  model 
and  the  test  data  set  written  at  1600  bpi 
in  EBCDIC,  four  copies  of  the  user  s 
guide,  any  related  documentation 
concemihg  past  applications  and 
performance  of  the  model,  and  a 
statement  on  what  arrangements  will  be 
made  for  public  access  to  the  model. 

Dated:  March  4.  1985. 

Bruce  G,  Weetman, 

Acting  Associate  Director  for  Offshore 
Minerals  Management. 

|FR  Doc.  85--350  Filed  3-27-85:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  78 

[DoD  Directiv*  1332.XK] 

Voluntary  State  Tax  Withholding  From 
Retired  Pay 

agency:  Defense. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  implements 
section  654  of  the  DoD  Authorization 
Act  for  Fiscal  Year  1985  (Pub.  L.  98-525). 
The  rule  provides  guidance  on  voluntary 
State  tax  withholding  for  retired 
members  of  the  Uniform.ed  Services  and 
sets  the  criteria  for  agreements  between 
States  and  DoD. 

DATES:  Effective  February  22,  1985, 

Written  comments  must  be  received  or 


I 
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or  before  May  13, 1985,  to  be  considered 
in  the  final  rule. 

Aooncss:  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (Management 
Systems).  Washington.  D.C.  20301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  T.  Jasinski,  telephone  202- 
697-0536. 

SUPPlEMENTARY  INFORMATION:  In  order 
to  effect  prompt  implementation,  the 
Uniformed  Services  will  follow  the 
interim  rule  until  a  final  rule  is  issued. 
Comments  will  be  available  for  public 
inspection  by  request.  Because  of  the 
anticipated  number  of  comments,  DoD 
does  not  plan  to  acknowledge  or 
respond  to  individual  comments. 
However,  DoD  will  respond  to 
comments  in  the  preamble  of  the  final 
rule. 

DoD  has  determined  that  this  action  is 
not  a  major  rule  as  defined  by  E.xecutive 
Order  12291.  The  rule  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  result  in  a  major 
increase  in  the  cost  or  prices  for 
consumers,  industries.  State  or  local 
governments;  or  adversely  effect 
competition,  employment,  investment, 
productivity,  or  innovation. 

DoD  has  submitted  a  request  to  O.MB 
for  review  and  approval  of  the  interim 
rule. 

This  rule  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act.  Therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

List  of  Subjects  in  32  CFR  Part  78 

Military  personnel.  Intergovernmental 
relations. 

Dated:  .March  22.  1985. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense 

Accordingly,  it  is  proposed  to  amend 
32  CFR.  Chapter  1.  by  adding  a  new  Part 
78.  reading  as  follows: 

PART  78— VOLUNTARY  STATE  TAX 
WITHHOLDING  FROM  RETIRED  PAY 

Sec 

78.1  Purpose. 

78.2  Applicability  and  scope. 

78.3  Definitions. 

78.4  Policy 

78.5  Responsibilities 

78.6  Procedures 

78.7  Standard  agreement. 

Authority:  10  U  S.C.  1045. 
§78.1     Purpose. 

Under  10  US.C.  1045,  this  part 
provides  implementing  guidance  for 
voluntary  State  tax  withholding  from  the 
retired  pay  of  Uniformed  Service 
members. 


§  78.2    Application  and  scopa. 

(a)  This  part  applies  to  the  Office  of 
the  Secretary  of  Defense,  the  Military 
Departments,  the  Coast  Guard  (under 
agreement  with  the  Department  of 
Transportation),  the  Public  Health 
Service  (PHS)  (under  agreement  with  the 
Department  of  Health  and  Human 
Services);  and  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
(under  agreement  with  the  Department 
of  Commerce).  The  term  "Uniformed 
Services."  as  used  herein,  refers  to  the 
Army,  Navy.  Air  Force,  Marine  Corps. 
Coast  Guard,  commissioned  corps  of  the 
PHS.  and  the  commissioned  corps  of  the 
NOAA. 

(b)  This  part  covers  members  retired 
from  the  regular  and  reserve 
components  of  the  Uniformed  Services 
who  are  receiving  retired  pay. 

§78.3    Definitions. 

(a)  Member.  A  person  originally 
appointed  or  enlisted  in.  or  conscripted 
into,  a  Uniformed  Service  who  has 
retired  from  the  regular  or  reserve 
component  of  the  Uniformed  Service 
concerned. 

(b)  Income  tax.  Any  form  of  tax  under 
a  State  statute  where  the  collection  of 
that  tax  either  imposes  on  employers 
generally  the  duty  of  withholding  sums 
from  the  compensation  of  employees 
and  making  returns  of  such  sums  to  the 
State  or  grants  employers  generally  the 
authority  to  withhold  sums  from  the 
compensation  of  employees  if  any 
employee  voluntarily  elects  to  have  such 
sum  withheld.  And.  the  duty  to  withhold 
generally  is  imposed,  or  the  authority  to 
withhold  generally  is  granted,  with 
respect  to  the  compensation  of 
employees  who  are  residents  of  such 
State. 

(c)  Retired  pay.  Pay  and  benefits 
received  by  a  member  based  on 
conditions  of  the  retirement  law,  pay 
grade,  years  of  service,  date  of 
retirement,  transfer  to  the  Fleet  Reserve 
or  Fleet  Marine  Corps  Reserve,  or 
disability.  It  is  also  known  as  retainer 

pay 

(d)  State.  Any  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States, 


§78.4    Policy. 

(a)  It  is  the  policy  of  the  Uniformed 
Services  to  accept  written  requests  from 
members  for  voluntary  income  tax 
withholding  from  retired  pay  when  the 
Department  of  Defense  (DoD)  has  an 
agreement  for  such  withholding  with  the 
State  named  in  the  request  and  the 
member  is  a  resident  of  that  State. 

(b)  DoD  shall  enter  into  an  agreement 
for  the  voluntary  withholding  of  State 


income  taxes  from  retired  pay  with  any 
State  within  120  days  of  a  request  for 
agreement  from  the  proper  State  official. 
The  agreement  shall  provide  that  the 
Uniformed  Services  shall  withhold  State 
income  tax  from  the  monthly  retired  pay 
of  any  member  who  voluntarily  requests 
such  withholding  in  writing. 

§  78.5    Procedures. 

(a)  The  amounts  withheld  during  any 
calendar  quarter  shall  be  retained  by  the 
Uniformed  Service  and  disbursed  to  the 
States  during  the  month  following  that 
calendar  quarter.  Payment  procedures 
shall  conform,  to  the  extent  practicable, 
to  the  usual  fiscal  practices  of  the 
Uniformed  Services. 

(b)  A  member  may  request  that  the 
State  designated  for  withholding  be 
changed  and  that  the  withholdings  be 
remitted  as  amended.  A  member  may 
revoke  his  or  her  request  for  withholding 
at  any  time.  Any  request  for  a  change  in 
the  State  designated  or  any  revocation 

is  effective  on  the  first  day  of  the  month 
after  the  month  in  which  the  request  or 
revocation  is  processed  by  the 
Uniformed  Service  concerned,  but  in  no 
event  later  than  on  the  first  day  of  the 
second  month  beginning  after  the  day  on 
which  the  request  or  revocation  is 
received  by  the  Uniformed  Service 
concerned. 

(c)  A  member  may  have  in  effect  at 
any  time  only  one  request  for 
withholding  under  this  part.  A  member 
may  not  have  more  than  two  such 
requests  in  effect  during  any  one 
calendar  year. 

(d)  The  agreements  with  States  shall 
not  impose  more  burdensome 
requirements  on  the  United  States  than 
on  employers  generally  or  that  subjects 
the  United  States,  or  any  member,  to  a 
penalty  or  liability  because  of  such 
agreements. 

(e)  The  Uniformed  Services  shall 
perform  the  service  under  this  part 
without  accepting  payment  from  States 
for  such  services. 

(f)  Any  amount  erroneously  withheld 
from  retired  pay  and  paid  to  a  State  by 
the  Uniformed  Services  shall  be  repaid 
by  the  State  on  demand. 

(g)  A  member  may  request  voluntary 
tax  withholding  by  writing  the  retired 
pay  office  of  his  or  her  Uniformed 
Service.  The  request  must  include:  The 
member's  full  name,  social  security 
number,  the  fixed  amount  to  be  withheld 
monthly  from  retired  pay.  the  State 
designated  to  receive  the  withholding, 
the  member's  current  residence  address. 
The  request  must  be  signed  by  the 
member,  or  in  the  case  of  incompetence, 
his  or  her  guardian  or  trustee.  The 
amount  of  the  request  for  State  tax 
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withholding  must  be  an  even  dollar 
amount,  not  less  than  ten  dollars  or  less 
than  the  State's  minimum  withholding 
amount,  if  higher.  The  Uniformed 
Services'  retired  pay  office  addresses 
are  given  below: 

[^]A^my.  Commanding  Officer,  U.S. 
Army  P'inance  and  Accountmg  Center 
(Dt'pf.  90).  Indianapolis,  l.\  46249, 
(800)  428-2290. 

(2)  Navy.  Commanding  Officer.  Navy 
Finance  Center  (Code  301),  Anthony  \. 
Celebrezze  Federal  Building. 
Cleveland.  OH  44199,  (800)  321-1080. 

(3)  Ail  Force.  Commander.  Air  Force 
Accounting  and  Finance  Center,  Attn; 
RP,  Denver,  CO  80279.  (800)  525-0104 

(4)  Marine  Corps.  Commanding  Officer 
(CPR),  Marine  Corps  Finance  Center. 
Kansas  City,  MO  64197,  (H16|  926-7130 

(5)  Coast  Guard.  Commanding  Officer 
(Retired),  U.S.  Coast  Guard  Pay  and 
Personnel  Center.  444  S.E.  Quincy 
Street,  Topeka.  KS  66683,  (913)  295- 
2657 

(6)  PHS.  U.S.  Public  Health  Service. 
Compensation  Branch.  5600  Fisher 
Land  [Room  4-50).  Rockville.  MD 
20857,  (800)  638-6744  (Except  AK  & 
MD)  (301)  443-6132  (AK  &  MD) 

(7)  IK'OAA.  Commanding  Officer,  Navy 
Finance  Center  (Code  301),  Anthony  J. 
Celebrezze  Federal  Building, 
Cleveland,  OH  44199.  (800)  321-1080, 
(h)  If  a  member's  retired  pny  is 

exhausted  or  otherwise  unavailable  to 
satisfy  a  member's  request  for  voluntary 
State  tax  withholding,  then  the 
withholding  will  cease.  A  member  may 
initiate  a  new  request  when  such 
member's  retired  pay  is  restored  in  an 
amount  sufficient  to  satisfy  the 
withholding  request, 

(i)  A  State  requesting  an  agreement 
for  the  voluntary  withholding  of  State 
tax  from  the  retired  pay  of  members  of 
the  Uniformed  Services  shall  indicate  in 
writing  its  agreement  to  be  bound  by  the 
provisions  of  this  part  and  the  Standard 
Agreement.  If  the  State  proposes  an 
agreement  which  varies  from  the 
Standard  Agreement,  the  State  shall 
indicate  which  provisions  of  the 
Standard  Agreement  are  not  acceptable 
and  propose  substitute  provisions.  The 
letter  shall  be  addressed  to  the 
Assistant  Secretary  of  Defense 
(Comptroller).  The  Pentagon, 
Washington,  DC.  20301.  To  be  effective, 
the  letter  must  bo  signed  l)y  a  Stale 
official  authorized  to  bind  the  State 
under  an  agreement  for  tax  withholding. 
Copies  of  applicable  State  laws  that 
authorize  employers  to  withhold  State 
income  tax  and  authorize  the  official  to 
bind  the  State  under  an  agreement  for 
State  income  tax  withholding  shall  be 
enclosed  with  the  letter.  The  letter  shall 


also  indicate  the  title  and  address  of  the 
official  whom  the  Uniformed  Services 
may  contact  to  obtain  information 
necessary  for  implementing  withholding. 

(j)  Within  120  days  of  the  receipt  of  a 
letter  from  a  State,  the  Assistant 
Secretary  of  Defense  [Comptroller),  or 
designee,  will  notify  the  State  in  writing 
that  DoD  has  either  entered  into  the 
Standard  Agreement  or  that  an 
agreement  cannot  be  entered  into  with 
the  State  and  the  reasons  for  that 
determination. 

(k)  Responsibilities.  (1)  The  Assistant 
Secretary  of  Defense  (Comptroller)  shall 
establish  policy  and  procedures,  provide 
guidance,  coordinate  changes  with  the 
Uniformed  Services,  sign  and  administer 
the  agreements  with  States,  and  monitor 
the  implementation  of  this  part. 

(2)  The  Secretaries  of  the  Military 
Departments  and  the  Heads  of  the  other 
Uniformed  Services  shall  implement  this 
part. 

§  78.7    Standard  agreement. 

Standard  .Xgreement  for  Voluntarv  State  Tax 
Withholding  From  the  Retired  Pay  of 
Uniformed  Service  .Members 

Article  I — Purpose 

This  agreement,  hereafter  referred  to  as  the 
"Standard  Agreement,"  establishes 
administrative  procedures  and  assigns 
responsibilities  for  voluntary  State  tax 
withholding  from  the  retired  pay  of 
Uniformed  Service  members  consistent  with 
seotion  654  of  the  Department  of  Defense 
Authorization  Act  for  Fiscal  Year  1985  (Pub. 
L,  98-525),  codified  under  section  1045  of  title 
10,  United  States  Code, 

Article  II — Parties 

The  parties  to  this  agreement  are  the 
Department  of  Defense  on  behalf  of  the 
Uniformed  Services  and  the  State  that  has 
entered  into  this  agreement  pursuant  to  10 
U.S.C.  1045. 

Article  III — Procedures 

The  parties  to  the  Standard  Agreement  are 
bound  by  the  provisions  in  title  32.  Code  of 
Federal  Regulations  Part  78.  The  Secretary'  of 
Defense  may  amend,  modify,  supplement,  or 
change  the  procedures  for  voluntary  State  tax 
withholding  from  the  retired  pay  pay  of 
Uniformed  Service  members  after  giving 
notice  in  the  Federal  Register. 

Article  IV — Reporting 

Copies  of  Internal  Revenue  Service  Form 
W-2P.  "Statement  for  Recipients  of 
Annuities.  Pensions,  Retired  Pay  or  IRA 
Payments."  may  be  used  for  reporting 
withheld  taxes  to  the  State.  The  media  for 
reporting  (paper  copy,  magnetic  tape,  etc.) 
will  comply  with  State  reporting  standards 
that  apply  to  employers  in  general. 

Article  V — Other  Provisions 

A.  This  agreement  shall  be  subject  to  any 
amendment  of  10  U.S.C.  1045  and  any 
regulations  issued  pursuant  to  such  statutory 
change. 


B.  The  agreement  may  be  terminated  b\  a 
party  to  the  Standard  Agreement  by 
providing  the  other  party  >v:th  written  notice 
to  that  effect  ii\  least  90  days  prior  to  the 
proposed  termination. 

C.  .Nothing  m  this  agreement  shall  be 
deemed  to: 

1.  Require  the  collection  of  delinquent  tax 
liabilities  of  retired  members  of  the 
Uniformed  Services; 

2.  Consent  to  the  application  of  any 
provision  of  State  law  which  has  the  effect  of 
imposing  more  burdensome  requirements 
upon  the  United  States  than  the  State 
imposes  on  other  employeis.  or  subjecting  the 
United  States  or  any  member  to  any  penalty 
or  liability; 

3.  Consent  to  procedures  for  withholding, 
filing  of  returns,  and  payment  of  the  withheld 
taxes  to  States  that  do  not  conform  to  the 
usual  fiscal  practices  of  the  Uniformed 
Services; 

4.  Permit  the  withholding  of  State  tax  from 
the  retired  pay  of  a  member  who  is  not  a 
resident  of  the  State  in  which  the  member 
consents  to  the  withholding,  or 

5.  Allow  the  Uniformed  Services  to  accept 
payment  from  a  State  for  any  services 
performed  with  regard  to  State  income  tax 
withholding  from  the  retired  pay  of 
Uniformed  Service  members. 

(FR  Doc.  85-7^61  Filed  3-27-85;  8;45  am| 

BILLING  COOC  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFR  Part  165 

Ice  Navigation  Season;  Northern 
Chesapeake  Bay  and  Tributaries; 
Termination 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  Termination  of  Ice 
Navigation  Season. 

StJMMARY:  The  Ice  .Navigation  Season 
Regulated  \a\igation  Area  (R.NA)  on 
the  northern  portion  of  Chesapeake  Bay 
and  its  tributaries,  including  the 
Chesapeake  and  Delaware  Canal  is 
terminated  effective  March  1.  1985.  The 
regulations  for  this  Regulated 
Navigation  Area,  found  in  Ci  CFR 
165  503,  published  in  the  Federal 
Register  .May  19,  1983  [48  FR  22543). 
state  that  the  R.N'A  would  be  placed  in 
effect  and  terminated  at  the  direction  of 
the  Captain  of  the  Port  Baltimore,  MD. 
by  notice  in  the  Federal  Register  The 
Regulated  Navigation  Area  was  placed 
in  effect  by  Federal  Register  Notice  of 
January  29.  1985  (FR  3904),  and  is  hereby 
terminated.  The  purpose  of  this 
Regulated  .Navigation  Area  was  to 
enhance  the  safety  of  navigation  in  the 
affected  waters.  It  required  operators  of 
certain  vessels  to  be  aware,  during  their 
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vessel's  transit  of  the  Regulated 

Navigation  Area,  of  currently  effective 

Ice  Navigation  Season  Captain  of  the 

Port  Orders  issued  by  the  Captain  of  the 

Port.  Baltimore,  Mar>-land. 

DATE:  Effective  Termination  Date: 

March  1.  1985. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

CW02  D.L.  Hutchinson,  USCC.  Port 

Safety  Officer,  MSO  Baltimore. 

Mar>'land  at  (301)  962-5105. 

).C.  Carlton, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port,  Coast  Guard  Marine  Safety  Off  ice.  U.S. 

Customhouse.  40  South  Gay  Street.  Baltimore. 

Maryland  21202. 

March  25,  1985. 

(FR  Doc-  85-7352  Filed  3-27-85;  8:45  am| 

MUJNG  COOC  4*10-14-11 


VETERANS  ADMINISTRATION 

38  CFR  Parts  8  and  9 

National  Service  Life  Insurance, 
Servicemen's  Group  Life  Insurance 
and  Veterans'  Group  Life  Insurance 

AGENCY:  Veterans  Administration. 
ACTION:  Final  regulations. 


summary:  The  Veterans  Administration 
is  amending  certain  regulations  to:  (1) 
Reflect  that  National  Service  Life 
Insurance  (NSLI)  policyholders  have  the 
option  to  purchase  paid-up  additions 
with  their  dividends:  (2)  ensure  that  no 
claims  for  Servicemen's  or  Veterans' 
Group  Life  Insurance  (SGLJ/VGLI)  are 
denied  because  of  a  failure  to  file  a 
claim  within  four  years  of  the  insured's 
death;  and  (3)  reflect  that  the  insurer 
under  the  SGLI/VGLI  program  is 
responsible  only  for  the  return  of 
premiums  paid  in  excess  of  the 
premiums  payable  for  the  maximum 
allowable  combined  amount  of  SOLI/ 
VGLI  coverage. 

EFFECTIVE  DATES:  The  effective  date  for 
the  amendment  concerning  NSLI  paid-up 
additions  is  February  15,  1985.  and  the 
amendment  will  apply  to  applications 
for  insurance  submitted  on  or  after  July 
1. 1972.  The  effective  date  for  the 
amendment  regarding  timely  filing  of  a 
claim  for  SGU/VGU  is  February  15, 
1985,  and  the  amendment  will  apply  to 
all  claims  determined  on  or  after 
October  1,  1982.  These  dates  will  then 
coincide  with  the  effective  dates  of  the 
respective  legislative  changes.  Finally, 
the  effective  date  of  the  change 
concerning  the  return  of  excess 
premiums  paid  is  February  15.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  W.  Carey.  Assistant  Director 
for  Insurance.  Veterans  Administration 


Regional  Office  and  Insurance  Center. 
P.O.  Box  8079,  Philadelphia,  PA  19101. 
(215)  951-5360. 

SUPPLEMENTARY  INFORMATION:  On 

pages  24148  and  24149  of  the  Federal 
Register  of  June  12,  1984,  there  was 
published  a  notice  of  proposed 
regulatory  development  to  amend  38 
CFR  8.26,  9.18(d),  and  9.36.  Interested 
persons  were  given  30  days  in  which  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
regulatory  amendments.  No  comments 
were  received  and  the  proposed 
regulations  are  hereby  adopted  without 
change  and  are  set  forth  below. 

The  .Administrator  has  certified  that 
these  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatorv  Flexibility  Act 
(RFA),  5  U.S.C.  601-612. "Pursuant  to  5 
U.S.C.  605(b).  these  rules  are.  therefore, 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
these  rules  will  affect  only  certain  NSU, 
SGLI  and  VGU  insureds.  They  will, 
therefore,  have  no  significant  direct 
impact  on  small  entities  in  terms  of 
compliance  costs,  paperwork 
requirements  or  effects  on  competition. 

The  agency  has  also  determined  that 
these  regulations  are  non-major  in 
accordance  with  Executive  Order  12291. 
Federal  Regulation.  These  regulations 
will  not  have  a  large  effect  on  the 
economy,  will  not  cause  an  increase  in 
costs  or  prices,  and  will  not  otherwise 
have  any  significant  adverse  economic 
effects. 

Because  statutes  upon  which  these 
regulatory  amendments  are  based  are 
already  in  effect,  the  Administrator  has 
determined  that  these  amendments 
should  be  effective  immediately  upon 
final  approval. 

List  of  Subjects  in  38  CFR  Parts  8  and  9 

Life  insurance.  Veterans. 

(Catalog  of  Federal  Domestic  Assistance 
Number  18  64.103) 

Approved:  February  15. 1985. 

Harry  N.  Walters. 

.Administrator. 

38  CFR  Parts  8  and  9.  Insurance,  are 
amended  as  follows: 

PART  8— (AMENDED) 

1.  In  §  8.26.  paragraph  (b)  is  revised  as 
follows: 


§  S.26    How  paid 


(b)  Unless  and  until  the  VA  receives  a 
written  request  from  the  insured  that 
National  Service  Life  Insurance 


dividends  be  paid  in  cash,  or  that  they 
be  used  to  pay  an  insurance 
indebtedness,  or  that  they  be  placed  on 
deposit  or  be  used  to  pay  premiums  in 
advance,  or  that  they  be  used  to  pay  the 
premiums  on  a  particular  policy  or 
policies,  or  that  they  be  used  to 
purchase  paid-up  additions,  any  such 
dividends  shall  be  held  to  the  credit  of 
the  insured  to  be  applied  to  pay  monthly 
premiums  becoming  due  and  unpaid 
after  the  date  such  dividends  are 
payable  on  any  National  Service  or 
United  States  Government  Life 
Insurance  policy  or  policies  held  by  the 
insured:  Provided.  That  such  dividend 
credits  will  be  applied  as  of  the  due  date 
of  any  unpaid  premium,  Dividend 
credits  will  earn  interest  at  such  rate 
and  in  such  manner  as  the 
Administrator  may  determine.  (38  U.S.C. 
797(c]) 


PART9— (AMENDEDl 
§9.18    [  Amended  1 

2.  In  §  9.18.  paragraph  (d)  is  removed 
and  reserved. 

3.  In  §  9.38,  paragraph  (a)  is  revised  as 
follows: 

§  9.36    Veterans  Group  Ufe  Insurance. 

Veterans  Group  Life  Insurance  shall 
be' issued  under  the  following  rules: 

(a)  The  insurance  shall  be  issued  in 
the  amount  of  $5,000.  $10,000.  $15,000. 
$20,000,  $25,000.  $30,000  or  $35,000.  No 
person  may  carry  a  combined  amount  of 
Servicemen's  Group  Life  Insurance  and 
Veterans'  Group  Life  Insurance  in 
excess  of  $35,000  at  any  one  time. 
Should  any  person  remit  premiums  in 
excess  of  the  premiums  payable  for  the 
maximum  allowable  amount  of 
coverage,  the  insurer  shall  be 
responsible  only  for  the  refund  of  such 
excess  premiums  paid.  (38  U.S.C.  777) 

***** 

|FR  Doc.  85-7348  Filed  3-27-85;  8:45  am) 

8ILLINO  CODE  a320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  421 

(OW-FRL  2806-11 

Nonferrous  Metals  Manufacturing 
Point  Source  Category;  Effluent 
Limitations  Guidelines,  Pretreatment 
Standards,  and  New  Source 
Performance  Standards;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Final  rule;  correction. 

SUMMARY:  EPA  is  correcting  several 
errors  in  the  effluent  limitations 
guidelines,  pretreatment  standards  and 
new  source  performance  standards  for 
the  nonferrous  metals  manufacturing 
point  source  category  which  appeared  m 
the  Federal  Register  on  March  8,  1984 
(49  FR  8742).  This  document  corret  ts 
errors  in  40  CFR  Part  421. 
EFFECTIVE  DATE:  March  28,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ernst  P.  Hall  at  (202)  382-7126. 

SUPPLEMENTARY  INFORMATION:  On 

March  8.  1984,  EPA  published  final 
effluent  limitations  guidelines  and 
standards  for  the  nonferrous  metals 
manufacturing  point  source  categorv  [40 
CFR  Part  421:  49  FR  8742),  The 
regulation  contained  an  arithmetic  error. 
This  error  is  discussed  briefly  below 
and  is  corrected  by  this  notice. 

In  the  columbium-tantalum 
subcategory,  the  regulatory  flow  rate 
calcuhUed  for  solvent  extraction 
raffinate  was  9,257  l/kkg  of  concentrate 
digested.  Inadvertently,  a  value  of  9,157 
l/kkg  was  used  to  develop  the  mass 
limitations  for  this  wast '  stream.  This 
error  affects  BPT  and  BAT  effluent 
limitations  and  NSPS.  PSES,  and  PSNS 
for  this  waste  stream. 

Dated:  March  19, 1985. 
Henry  Longest  II, 

Ac'Jiii;  Assistant  Administrntor  for  Water. 

PART  421— [CORRECTED] 

1   In  40  CFR,  §  421,112(b),  is  corrected 
as  shown  below. 

§421.112    tAmended] 

(b)  Subpart  K— Solvent  Extraction 
Raffinate. 

BPT  Effluent  Limitations 


Pollutant  or  pollulani  properly 


Maximum 

tor  ar)y  1 

day 


Maximum 

toe  monthly 

average 


Mg/Kfl  (pounds  per  million 
pouiKJs)  of  coiv^ntrate 
digested 


Lead 

Zinc 

Ammonia  (as  N) 

Fluoride 

Total  Susperxjed  SoUs.. 
PH 


3868 

1851 

13520 

5  647 

.233  000 

542  500 

324  000 

185100 

379  500 

189.500 

(') 

(') 

Within  the  range  of  7  5  to  100  at  all  times. 

2.  In  40  CFR  421.113(b)  is  corrected  as 
shown  below. 

§421.113     lAmendedl 


(b)  Subpart  K— Solvent  Extraction 
Raffinate. 

BAT  Effluent  limitations 


Poiiuta-. 

or  POtlu'.a" 

P'OD<K', 

IO<  8"v    ' 

3av 

Maxirxjrr  lo* 

8ve'ao« 

pounds'      Ol      COrvi»nvt<e 

Oigesieo 

Lead 

2.502 

9.442 

1.233.000 

324  000 

1  203 

Ziiic        „ 

3  888 

54  i  5i>X 

Fiuonde  . 

165  '.X. 

3.  In  40  CFR,  421.114(b)  is  corrected  as 
shown  below. 

§421.114     (Amended] 


(b)  Subpart  K — Solvent  Extraction 
Raffinate. 

NSPS 


Maximum       h.^av^u'^  lor 
Pollutant  01  pdlutani  propety         tor  any  i  ^c-t'-'v 

day  average 

Mg/kg  (pounds  per  rT>iiiior> 
pounds)  of  concentrate 
digested 


Lead 

Zinc „ 

Ammonia  (as  N) 

Fluoride 

Total  Suspended  Solids. . 

pH 


2592 

9.442 

1.233  000 

324.000 

138  900 

(') 


1.203 
3.888 

542.5000 
185.100 
111  100 

n 


'Within  the  range  of  7.5  to  10.0  at  all  times. 

4.  In  40  CFR,  421.115(b)  is  corrected  as 
shown  below. 

§421.115    [Amended! 


(b)  Subpart  K— Solvent  Extraction 
Raffinate. 

PSES 


Maximum       Maximum  for 
Pollutant  or  pollutant  property         tor  any  1  monthly 
'         day               average 


Mg/kg  (pounds  per  million 
pounds)  of  concentrate 
digesled 


Lead „.. 

Zinc 

Ammonia  (as  N) 
Fiuonde 


2.592 
9.442 

1.233.000 
324  000 


1.203 
3888 
542  5000 
185  100 


5.  In  40  CFR,  421.116(b)  is  corrected  as 
shown  below. 

§421.116     [Correctedl 


(b)  Subpart  K — Solvent  Extraction 
Raffinate. 


PSNS 


Foiit'ant  Of  poii,>tani  propeny 

MaximufT- 

lor  any  1 

day 

Maximjr'  lof 
Bve'sgt 

Mg   «J    (pounas    pe-    m.llio' 

pounosi    0*    co^c^ntfaie 
digested 

Lead _.   .. 

2  692 
1              8*42 

'  233  OOC 
!          324  OOC 

1.203 
3888 

M2  50O0 

Zinc              

Ammonia  I  as  N) 

PluorK36            

;F"R  Doc   &,S--343  Filed  3-2--85.  8  45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6598 

lF-015197.  F-015198] 

Partial  Revocation  of  Public  Land 
Order  Nos.  1769.  3780,  and  5187; 
Alaska 

AGENCY;  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMAHy:  This  order  re\  okes  three 
pubi:c  land  orders  msofar  as  the>'  affect 
876  acres  of  land  withdrawn  for  defense 
purposes  and  classification.  The  lands 
are  within  the  Arctic  National  Wildlife 
Refuge  and  will  remain  closed  to  surface 
entry  and  mining  in  accordance  with  the 
Alaska  National  Interest  Lands 
Conservation  Act  of  December  2.  1980. 
The  land  will  remain  closed  to  mineral 
leasing  in  accordance  with  Section  1003 
of  the  above  Act. 

EFFECTIVE  DATE:  March  28,  198.5 

FOR  FURTHER  INFORMATION  CONTACT: 

Mdry  |ane  Clawson.  BLM  .Alaska  State 
Office,  701  C  Street.  Box  70.  Anchorage. 
Alaska  99513.  907-271-3240. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21.  19"6  (43 
U.S.C.  1714).  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  1769  of 
December  16.  1958.  which  withdrew 
lands  for  the  Department  of  the  ,^lr 
Force,  as  amended  by  Public  Land  Order 
No.  3"80  of  August  10,  1965,  and  Public 
Land  Order  .No,  5187  of  March  15  1972. 
which  withdrew  the  lands  for 
classification,  is  hereby  revoked  as  to 
the  following  described  lands: 


(F-01S197) 

Camden  Bay  Area — Arctic  Coast 

Beginning  at  a  point  on  the  mean  high  tide 
Una  of  the  Beaufort  Sea  which  bears  N.  12' 00' 
E..  approximately  3,200  feet  from  USCACS 
Station  "Maybell."  thence  by  metes  and 
bounds: 

South,  approximately  2,000  feet; 

West,  approximately  7,800  feet  to  a  point 
on  the  mean  high  tide  line  of  Simpson  Cove: 

Northerly  and  westerly,  following  said  tide 
line  approximately  7,300  feet  to  the 
intersection  of  the  mean  high  tide  line  of  the 
Beaufort  Sea; 

Southeasterly,  following  said  tide  line 
approximately  9,750  feet  to  the  point  of 
beginning. 

The  tract  described  contains  approximately 
456  acres. 

(F-015198) 

Beaufort  Lagooo  Area — Beaufort  Coast 

Beginning  at  a  point  on  the  mean  high  tide 
line  of  the  Beaufort  Sea  which  bears  S.  82"00' 
W.,  approximately  5.615  feet  from  USG&GS 
Station  "Beaufort."  thence  by  metes  and 
bounds; 

South,  approximately  2,850  feet: 

East,  approximately  4.500  feet  to  a  point  on 
the  mean  high  tide  line  of  the  Beaufort  Sea; 

Northeasterly,  following  said  mean  high 
tide  line,  approximately  8.150  feel  to  a  point; 

Northwesterly,  following  same  said  mean 
high  tide  line,  approximately  5,250  feet  to  a 
point; 

Southwesterly,  following  same  said  mean 
high  tide  line,  approximately  8,500  feet  to  the 
point  of  beginning. 

The  tract  described  contains  approximately 
420  acres. 

The  tracts  described  aggregate 
approximately  876  acres. 

2.  The  lands  described  in  paragraph 
one  of  this  order  are  included  as  a  part 
of  the  Arctic  National  Wildlife  Refuge 
and  remain  withdrawn  from  all  forms  of 
appropriation  or  disposal  under  the 
public  land  laws,  including  location, 
entry  and  patent  under  the  mining  laws 
by  Section  304(C)  of  the  Alaska  National 
Interest  Lands  Conservation  Act  of 
December  2, 1980.  (94  Stat.  2371,  2393). 
These  lands  will  remain  under  the 
jurisdiction  of  the  U.S.  Fish  and  Wildlife 
Service. 

3.  The  lands  described  in  paragraph 
one  will  remain  closed  to  operation  of 
the  mineral  leasing  laws  in  accordance 
with  Section  1003  of  the  Alaska  National 
Interest  Lands  Conservation  Act. 

Dated:  March  19.  1985. 
Robert  N.  Broadbent, 
Assistant  Secretary  of  the  Interior. 
IKR  Doc.  85-7391  Filed  3-27-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 
(FCC  8S-89] 

Access  Charges;  Clarification  of 
Certain  Rule  Sections 

AOCNCY:  Federal  Communications 

Commission. 

ACTION:  Memorandum  Opinion  and 

Order  clarifying  certain  rtile  sections. 

summary:  The  MO&O  clarifies  an 
ambiguity  in  §  69.115(e)(6)  of  the 
Commission's  Rules,  which  exempts 
from  the  private  line  surcharge  any 
private  line  that  a  subscriber  certifies  is 
"not  connected  to  a  PBX  or  other  device 
capable  of  interconnecting  a  local 
exchange  subscriber  line  with  the 
private  hne."  The  MO&O  grants  the 
petition  for  clarification  filed  by 
Aeronautical  Radio.  Inc..  and  construes 
the  exemption  in  question  to  include 
private  lines  terminated  in  PBXs  or 
similar  equipment  that  have  been 
rendered  incapable  of  interconnection 
with  the  local  exchange  through 
physical  or  program  restrictions.  This 
action  is  taken  in  order  to  ensure  that 
the  application  of  the  exemption  in 
S  69.115(e)(8)  of  the  Commissions  Rules 
is  consistent  with  the  policy  underlying 
the  private  line  surcharge. 
FOR  FURTXER  INFORMATION  CONTACT: 
Sandra  Eskin  (202)  632-9342, 
SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  69 

Access  charges. 
Memorandum  Opinion  and  Order 

In  the  matter  of  clarification  of  §§  69.5  and 
69.115  of  the  Rules  of  the  Federal 
Communications  Commission. 

Adopted:  February  25.  1985. 

Released:  March  13.  1985. 

By  the  Commission    I 

L  Introduction 

1.  On  December  5, 1984.  Aeronautical 
Radio,  Inc.  ("ARINC")  filed  a  "Petition 
for  Clarification  and  Expedited  Relief 
("Petition").'  The  Petition  seeks 
clarification  of  §  §  69.5  and  69.115  of  our 
rules.'  These  rules  address  certain 


'  We  requested  commenis  on  the  Petition  by 
Public  Notice  issued  December  13,  1984.  FCC  Public 
Notice  No.  1382.  The  pleading  cycle  established  in 
the  Public  Notice  was  extended  by  order  of  the 
Chief,  Common  Carrier  Bureau.  Mimeo  No.  1604 
(released  December  27,  19»4|. 

'47  CFR  69  5,  99  115  (1983),  Section  69115(e)(6) 
was  added,  and  revisions  to  i  69,115(h)  and  (c|  were 
made  in  the  Second  Reconsideration  Order  in  this 
docket,  see  infra  note  6,  Amendments  to  Part  69,  49 
FR  7829  (1984)(to  be  codified  at  47  CFR  69  115(a),  (c), 
(e)(6)).- 


problems  created  by  the  "leaky  PBX" 
phenomenon,  which  refers  to  the  ability 
of  a  private  line  subscriber  to  "patch" 
interstate  calls  to  off-network 
destinations  in  the  local  exchange 
without  paying  for  interstate  access  to 
that  exchange.  We  have  implemented  a 
special  access  surcharge  of  $25.00  to 
recover  from  private  line  subscribers  a 
fair  contribution  for  the  use  of  the  local 
exchange  occasioned  by  such  leakage. 
We  have  at  the  same  time  provided  that 
certain  categories  of  private  line  circuits 
that  are  incapable  of  leaking  traffic  into 
the  local  exchange  are  exempt  from  the 
surcharge.  The  Petition  is  concerned 
with  the  scope  of  one  of  these 
exemptions. 

2.  Specifically.  ARINC  requests 
clarification  of  §  e9.115(e)(6)  of  the  rules, 
which  exempts  from  the  surcharge 
"(a)ny  termination  of  a  line  that  the 
customer  certifies  to  the  exchange 
carrier  is  not  connected  to  a  PBX  or 
other  device  capable  of  interconnecting 
a  local  exchange  subscriber  line  with 
the  private  line.^  ARINC  argues  that  an 
exemption  should  be  available  imder 
this  provision  to  a  customer  whose 
private  lines  are  terminated  in 
equipment  that,  as  a  result  of  program  or 
physical  restrictions,  cannot 
interconnect  those  lines  with  local 
exchange  lines.  In  this  Order  we  find 
that,  while  the  language  of  the  rule  is 
somewhat  ambiguous,  ARINC's 
interpretation  is  fully  consistent  with  the 
policy  underlying  the  special  access 
surcharge  and  with  our  intent  in 
providing  the  exemption  in  question. 
Accordingly,  we  grant  the  Petition. 

II.  Background 

3.  We  discussed  the  "leaky  PBX" 
phenomenon  for  the  first  time  in  the 
Second  Supplemental  Notice  *  in  this 
docket.  There  we  described  the  problem 
as  follows: 

Private  lines  can  also  be  used  to  access 
local  exchanges  for  the  purposes  of 
originating  or  completing  long  distance  calls. 
Although  private  lines  are  generally 
described  as  dedicated,  unswitched.  point-to- 
point  facilities,  they  frequently  (perhaps  even 
typically)  originate  or  terminate  at  a  private 
branch  exchange  (PBX)  facility  controlled  by 
the  subscriber.  With  a  PBX.  the  private  line 
subscriber  has  the  capability  to  "patch  '  an 
interstate  call  to  off-network  destinations  in 
the  local  exchange.  At  the  local  exchange 
such  a  call  is  indistinguishable  from  a  local 
call,  even  though  the  call  originated  in 
another  state.  The  off-network  connection 
through  the  subscriber's  PBX  utilizes  the 


'47  CFR  69.115(e)(6).  49  FR  7829, 

*MTS/WATS  Marlcet  Structure,  Second 
Supplemental  Notice  of  Inquiry  and  Proposed 
Rulemaking.  77  FCC  2d  224  (1980)  (hereinafter 
Second  Siipplemenlal  Notice). 
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lelephone  operating  company's  local 
exchange  facilities  in  a  manner  similar  to 
switched  services,  but  somewhat  more 
extensively.  Thus,  an  interstate  call  going  off- 
net  from  a  local  PBX  would  have  to  traverse 
two  subscriber  loops,  would  use  station 
equipment  at  both  ends  of  the  off-net  portion 
of  a  call,  and  would  be  switched  from  the  line 
side  to  the  trunk  side  of  one  local  switch  and 
then  back  from  the  trunk  side  to  the  line  side 
probably  at  another  local  switch.  While  we 
believe  that  such  off-net  use  of  exchange 
plant  by  private  lines  is  extensive,  we  are  not 
aware  of  any  statistics  or  measurements 
which  would  enable  us  to  quantify  such  use 
or  to  assess  the  costs  which  should  be 
attributed  to  private  line  service  because  of 
off-net  local  access.  It  appears  reasonable  to 
assume  that  such  additional  costs  are 
sufficient  to  offset  any  cost  savings  in 
bypassing  the  local  switch.'' 

4.  In  adopting  our  oingmal  Access 
Charge  Order,' we  decided  not  to 
include  a  leaky  PBX  surrogate  charge 
because  we  found  that  leaky  PBX  traffic 
vkfould  diminish  as  the  implementation 
of  flat-rate  customer  line  charges 
reduced  MTS  usage  rates  and  hence 
reduced  the  incentive  to  substitute 
private  line  service  for  MTS. ^  On 
reconsideration,  however,  when  we 
modified  the  access  charge  plan  to 
provide  a  more  gradual  transition  for 
implementation  of  customer  line  charges 
for  residential  subscribers,  we  fell 
compelled  to  reexamine  our  decision  not 
to  impose  a  leaky  PBX  charge.  As  we 
explained  in  the  Second 
Reconsideration  Order:  "With  the 
reduction  in  costs  to  be  recovered  from 
residential  customers  during  the  early 
years  of  the  access  charge  plan  came  a 
concomitant  increase  in  the  costs  to  be 
recovered  directly  through  carrier 
common  line  charges  and  indirectly 
through  MTS  rates."  ' 

5.  We  concluded,  therefore,  that  the 
most  reasonable  interim  approach  to 
reducing  the  discrimination  in  rates 
between  MTS  users  and  private  line 
users  resulting  from  the  leaky  PBX 
phenomenon  would  be  to  develop  a 
surcharge  on  private  lines.'  We 


determined  that  a  surcharge  '"  would  be 
imposed  on  all  jurisdictionally  interstate 
private  lines  not  falling  within 
specifically  enumerated  exceptions."  In 
response  to  numerous  petitions 
requesting  further  reconsideration  of  our 
rules  governing  the  private  line 
surcharge,  we  added  another  exception, 
one  allowing  customers  to  be  exempt 
from  the  surcharge  if  they  certify  to  their 
exchange  carriers  that  their  private  lines 
do  not  terminate  in  a  PBX  or  other 
device  capable  of  leaking  interstate 
traffic  into  the  local  exchange  '* 

III.  Record  in  This  Proceeding 

A.  The  ARINC  Petition 

6.  In  the  Petition,  ARINC  contends 
that  exchange  earners  are  incorrectly 
implementing  the  exemption  from  the 
special  access  surcharge  we  provided  in 
§  69.115(e)(6)  for  private  lines  that  are 
not  connected  to  "a  PBX  or  other  device 
capable  of  interconnecting  a  local 
exchange  subscriber  line  with  the 
private  line.""  Specifically,  it 
complains  that  exchange  carriers  are 
applying  the  surcharge  to  private  lines 
that  have  been  blocked  from  connecting 
with  the  local  exchange  by  software 
partitioning  or  other  means,'*  According 


'  /(/  at  para  63  (footnoles  omitted). 

'MTS/WATS  Market  Sinicture.  Third  Report  and 
Order.  »3  FCC  2d  241  11963)  (liereinafler  Access 
Charge  Order),  modified  on  reconsideration.  97  FCC 
2d  682  (1983)  (hereinafter  Firsl  Reconsideration 
Order),  modified  on  further  reconsideration.  97  FCC 
2d  834  (1984)  (hereinafter  Second  Reconsideration 
Order),  aff'd  and  remanded  in  port.  !\'at '/  Ass  'n  of 
Regulator-  Comm'rt  v  FCC  737  F.2d  1095  (DC.  Cir. 
1984).  rert  denied.  53  U.S.LW.  3583.  3595  (U.S.  Feb 
19.  1985)  (No.  84-95)  [NARUC  v  FCC] 

^Access  Charge  Order  at  para  127. 

'Second  Reconsideration  Order  at  para.  Ill 

•  Id  at  para  112.  In  the  Firs!  Reconsideration 
Order  we  applied  the  surcharge  to  closed  ends  of 
WATS  lines  since  such  lines  were  Ihen  included  in 
the  special  access  category  in  the  Second 
Reconsideration  Order  we  decided  to  include 
closed  ends  of  WATS  line»  in  the  switched  access 


calegorv  and  treat  them  like  ordinary  subscriber 
lines  for  the  purpoie  of  astetting  earner  common 
line  charfies  and  customer  line  charge*.  Thus,  there 
was  no  need  to  appl>  the  surcharge  to  such  line*, 
and  we  amended  our  rules  accordingly 

'"Due  to  time  limitations  we  established  a  flat 
surcharge  of  $25  per  voice  grade  line  However,  we 
expressed  our  expectation  that  telephone 
companies  would  replace  the  $25  surcharge  with  a 
system  more  preei»el>  reflecting  actual  leakage  as 
soon  ds  possible  Second ReconsiderotJon  Order,  at 
para  112  We  have  recently  issued  a  Notice  of 
Proposed  Rulemaking  in  which  we  are  seeking 
public  comment  on  whether  the  private  line 
surcharge  should  be  continued,  modified,  deleted  or 
replaced.  MTS/WATS  Market  Structure.  Notice  of 
Proposed  Rulemaking  40  FR  50413.  64  Rad  Reg  2d 
(P*F)  47  (1984)  (hereinafter  Notice). 

' '  Second  Reconsideration  Order  b\  para  112. 
These  exceptions  from  the  pn\  ate  line  surcharge 
adopted  in  the  First  Reconsideration  Order  are  as 
follows; 

(1)  The  open  end  termination  in  a  telephone 
company  switch  of  an  FX  line,  including  CCSA  and 
CCSAequivalent  ONALs.  (2)  Any  termination  of  an 
analog  channel  that  is  uted  for  radio  or  television 
progrH.m  tra.nsmission.  (3)  .Any  terminBlior  of  a  line 
that  IS  used  for  telex  service:  (4)  Any  termination  of 
a  line  that  by  nature  of  its  operating  characteristics 
could  not  make  use  of  common  lines,  and  (5|  Any 
termination  of  a  line  thai  is  subiect  to  carrier  usage 
charges  pursuant  to  i  89  S 

Section  99.115(e|(lH5|  of  the  Commisaion's 
Rules.  47  CFR  ee.ll5(e)|l  l-(5|  11963) 

'  -  Second  Reconsideration  Order  at  para  128:  47 
CFR  e9.115(e)(6|.  49  FR  7829. 

"  ARINC  Petition  at  10-12.  15-17  For  the  full  text 
of  this  exemption,  see  supra  at  para.  2. 


to  ARINC,  our  intent  in  providing  this 
exemption  was  to  limit  the  surcharge  to 
those  private  lines  configured  to  permit 
leakage  of  traffic  into  the  local 
exchange.'*  ARINC  maintains  that 
private  lines  terminating  in  PBXs  or 
other  devices  that  are  partitioned  lack 
the  capability  of  local  interconnection 
and  should  therefore  not  be  subject  to 
the  surcharge,'* 

7  ARINC  also  asserts  that  its 
construction  of  our  rules  is  necessary  in 
order  to  avoid  converting  a  valid 
regulatory  surcharge  into  an 
unconstitutional  tax. "Levying  a 
surcharge  as  a  surrogate  for  local 
exchange  usage  charges  on  lines  that 
cannot  make  use  of  local  exchange 
facilities  would  constitute  taxation. 
ARINC  argues,  and  the  power  to  fax 
may  not  be  delegated  to  agencies  such 
as  this  Commission  (and  by  us  to  the 
exchange  carriers)."  ARINC  points  to 
our  statement  in  the  Second 
Reconsideration  Order — that  imposition 
of  a  surcharge  for  purported  local 
exchange  usage  on  lines  that  do  not 
have  the  capacity  to  leak  would 
constitute  a  tax  '" — as  recognition  of  this 
constitutional  limitation." 

B.  Comments 

8.  A  large  number  of  parties,  including 
carriers  and  telecommunications  users 
and  their  associations,  have  filed 
comments  or  reply  comments  in 
response  to  the  Petition."  Many  of 


'•  W  at  18-20. 

'•  W  al  28. 

"W.  at2»-30. 

"Id. 

"Second  Reconsideration  Order  at  pmra.  133 
n58 

»  ARINC  Petition  al  27 

"  Parties  filing  are  Ad  Hoc  Telecommunications 
User*  Committee  (Ad  Hoc),  Amencan  Satellite 
Company  (ASC).  AiaociaUon  of  Amencan 
Railroads  (AAR).  Amencan  Telephone  and 
lelegraph  lATST).  Central  Committee  on 
Teiecommunications  of  the  Amencan  Petroleum 
institute  with  the  Utilities  Telercommunications 
Council  (Central  Committee).  GTE  Service 
Corporation  and  Awociated  Telephone  Companies 
(GTE).  Hewlett-Packard  Company  (HP). 
International  ConuDumcationi  Asaoaatior  (ICA). 
Ljiw  Offices  of  Victor  |,  Tolh,  P  C.  (Toth).  Mountain 
Stales  Telephone  and  Telegraph  Company  with 
Northwestam  Bell  Telephone  Company  and  Pacific 
Northwest  Bell  Telephone  Company  (Mountain 
Statesl.  North  Amencan  Telecommunications 
Association  (NATA),  RCA  Network  Servtcei.  Inc 
IRCAI  Satellite  Busines*  Syslems  (SBS).  Secunlies 
Industry  Automation  Corporation  (SlACj.  Tele- 
communications Association  (TCA).  and  the 
Telephone  Companies  (composed  of  the  Illinois  Bell 
Telephone  Company.  Indiana  Beh  Telephone 
Company,  Inc..  Michigan  Bell  Telephone  Company, 
Nevada  Bell.  New  England  Telephone  and 
Telegraph  Company.  New  York  Telephone 
Company  The  Ohio  Bell  Telephone  Company. 
Pacific  Bell.  South  Central  Bell  Telephone  Company 
Southern  Bell  Telephone  and  Telegraph  Company 

Conttnued 
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these,  principally  users  and  user  groups, 
support  the  Petition  and  its  position  that 
the  exemption  from  private  line 
surcharges  embodied  in  S  69.115(e)(6)  is 
available  to  customes  whose  equipment 
has  been  prevented  from  providing 
access  to  or  from  the  local  exchange  as 
the  result  program  or  physical 
restrictions." 

8.  SBS  contends  that  the  evolution  of 
Commission  policy  shows  that  the 
surcharge  is  authorized  only  in  those 
limited  situations  where  the  customer's 
equipment  is  configured  to  provide 
actual  and  immediate  capability  to 
connect  the  private  Hnes  to  local 
subscriber  lines."  Similarly,  AAR 
argues  that  the  surcharge  is  intended  to 
apply  to  lines  that  have  the  present 
capability  to  leak  traffic  into  the  local 
exchange." 

9.  Parties  supporting  the  Petition 
assert  that  exchange  carriers  have 
treated,  or  intend  to  treat,  broad 
categories  of  CPE,  including  key  systems 
and  multi-function  equipment  (MFE) 
that  have  no  ability  to  switch  calls  to 
local  exchange  lines,  as  automatically 
subject  to  the  surcharge."  Ad  Hoc 
alleges  that  confusion  over  whether  the 
surcharge  should  be  applied  to  certain 
equipment  has  resulted  in  inconsistent 
application  of  the  surcharge." 

10.  RCA  maintains  that  forcing  users 
to  pay  a  surcharge  when  they  cannot 
leak  traffic  will  only  worsen  the  "leaky 
PBX"  problem;  if  users  are  assessed  the 
surcharge  when  they  cannot 
interconnect,  they  will  reconfigure  their 
equipment  so  that  they  will  be  able  to 
derive  some  economic  benefit  from  the 
additional  costs." SIAC  asserts  that 
rejection  of  ARINC's  petition  might 
compel  users  to  acquire  duplicative 
hardware  to  assure  complete  separation 
of  traffic,  an  inefficient  result  and  one 
contrary  to  the  public  interest,  or  might 
encourage  uneconomic  bypass  of  the 


Soulhwesli-m  BeW  Tt'lt>phone  Company  and 
Wisconsin  Bell,  Inc  ),  We  grant  HP's  request  for 
leave  to  file  its  reply  comments  one  day  late,  due  to 
confusion  res4rding  comment  deadlines  between 
two  similarly-styled  petitions  for  declaratory  relief 
submitted  by  .ARl.NC. 

"Ad  Hoc  Comments  at  1;  AAR  Comments  at  «; 
ASC  Comments  at  1-2:  Central  Committee 
Comments  at  1-2;  HP  Comments  at  1-2:  N.AT.'X 
Comments  at  1-2;  RCA  Comments  at  1  SBS 
Comments  at  1.  4,  SIAC  Comments  at  1.  5;  Tf  .\ 
Comments  at  7-8;  Toth  Comments  at  3. 

"SBS  Comments  at  3. 

■■'  A.^R  Comments  at  5:  see  also  HP  Comments  at 

"AAR  Comments  at  2-5,  NAT.A  Comments  at  2- 
3;  see  also  ARl.NC  Petition  at  14-15.  ARINC 
contends  that  old  key  systems  should  be  exempted 
from  the  surcharge  under  section  69  115(i')i4J;  see 
siipm  note  U  for  text  of  this  section. 

"Ad  Hoc  Comments  at  3. 

''  RCA  Comments  at  3. 


local  telephone  companies."  Similarly, 
HP  contends  that  users  may  be  forced  to 
abandon  private  line  systems  in  order  to 
avoid  the  surcharge, ~  while  NATA 
maintains  that  customers  should  have 
the  freedom  to  obtain  and  use 
technologically  sophisticated  equipment 
without  incurring  penalties  for  making 
such  technological  improvements.'" 

11.  A  number  of  parties  also  support 
ARINC's  argument  that  applying  the 
surcharge  to  private  lines  that  cannot 
leak  would  constitute  an  unlawful  tax.^' 

12.  A  number  of  exchange  carriers 
oppose  the  Petition  and  assert  that  they 
are  properly  interpreting  the 
Commission's  rules  in  applying  the 
surcharge." The  Telephone  Companies 
maintain  that  the  rules  make  capability 
to  leak,  not  actual  leakage,  the 
controlling  factor."  GTE  contends  that 
the  correct  reading  of  the  text  of 
§69.115(e){6)  and  the  Second 
Reconsideration  Order  indicates  our 
intention  to  apply  the  surcharge  to  all 
PBXs  as  well  as  other  devices  with 
equivalent  capabilities."  Both  ARINC 
and  Ad  Hoc  reject  GTE's  interpretation 
of  §  69.115(e](6],  claiming  that  the 
phrase  "capable  of  interconnecting  a 
local  exchange  subscriber  line  with  a 
private  line"  modifies  both  PBX  and 
"other  device."'*  GTE  maintains  that  if 
ARINC's  interpretation  is  accepted,  and 
a  user  can  avoid  the  surcharge  by 
certifying  that  its  PBX  has  been 
partitioned  by  sofiware  changes  to 
prevent  leakage,  then  for  all  practical 
purposes  there  will  be  no  surcharge 
program.  In  making  all  PBXs  subject  to 
the  surcharge.  GTE  argues,  we  were 
focusing  on  practical  considerations  and 
recognized  that  a  user  can  easily 
reprogram  a  PBX  to  eliminate  the 
blockage  of  access  to  the  local 
exchange.'* 

13.  The  Telephone  Companies  argue 
that  the  Petition  merely  represents 
another  attempt  by  ARINC  to  raise  an 
argument  we  considered  and  rejected  in 


•"  SIAC  Comments  at  2.  4:  see  also  Ad  Hoc 
Comments  at  10. 

"HP  Comments  at  7. 

"'NATA  Comments  at  2  and  Reply  at  2. 

^'  A.\R  Comments  at  6:  Central  Committee 
Comments  at  13-18;  SIAC  Com^ients  at  4-5;  TCA 
Comments  at  4.  i 

"  GTE  Comments  at  4-«:  Telephone  Companies 
Comments  at  2-4. 

"Telephone  Companies  Combienis  at  3  and 
Reply  at  3. 

^•GTE  Comments  at  5.  GTE  ^parenlly  concedes 
that  devices  other  than  PBXs  with  programming  or 
other  physical  restrictions  that  prevent  leakage 
should  not  be  subject  to  the  surjharge.  Id.  at  4. 

"ARINC  Comments  at  10-13;  Ad  Hoc  Comments 
at  3-4.  See  also  NATA  Comments  at  4:  SBS 
Comments  at  2-3.  , 

"GTE  Comments  at  8. 


the  Second  Reconsideration  Order.^'' 
ARINC,  however,  distinguishes  the 
argument  it  made  in  the  earlier 
proceeding,  in  which  it  requested  that  an 
exemption  apply  to  all  users  who  certify 
that  they  do  not  intend  to  leak 
(regardless  of  the  present  capability  of 
their  equipment  to  so  so),  from  the 
interpretation  it  asserts  in  this 
proceeding,  which  is  that  an  exemption 
should  be  available  to  users  who  certify 
that  their  PBXs  have  been  rendered 
incapable  of  leaking  through 
progamming  or  physical  restrictions.''* 

14.  Both  GTE  and  the  Telephone 
Companies  contend  that  if  we  do  not 
dismiss  the  Petition,  then  the  proper 
vehicle  for  considering  the  issues  it 
raises  is  the  proceeding  we  recently 
initiated  to  reevaluate  all  aspects  of  the 
private  line  surcharge.'^ The  Telephone 
Companies  maintain  that  another 
reason  for  referring  ARINC's  request  to 
this  proceeding  is  the  interrelationship 
between  the  surcharge  and  common  line 
revenue  requirement;  if  ARINC's 
interpretation  is  accepted,  the  resulting 
decrease  in  the  surcharge  contribution 
will  necessitate  a  corresponding 
increase  in  the  carrier  common  line  rate, 
and  any  such  change  should  be  decided 
as  part  of  a  broader  investigation.'"' 
Parties  supporting  the  Petition  reject  the 
suggestion  that  consideration  of 
ARINC's  proposal  should  be  postponed. 
NATA  notes  that  ARl.NC  is  requesting  a 
clarification,  not  a  change,  of  the 
existing  rules  *',  and  SBS  asserts  that 
the  seriousness  of  the  controversy  over 
the  proper  interpretation  of  the 
exemption  in  question  requires 
immediate  action."  Ad  Hoc  contends 
that  the  change  in  switched  access 
revenues  that  would  result  from 
accepting  ARINC's  interpretation  of 

§  69.115(e)(6)  may  in  fact  be  de  minimis 
and  that  the  exchange  carriers  have 
failed  to  justify  their  claim  that  such  an 
interpretation  would  automatically 
necessitate  an  increase  in  the  carrier 
common  line  rate.*' 

IV.  Discussion 

15.  In  attempting  to  resolve  the 
problems  created  by  the  leaky  PBX 
phenomenon,  we  have  been  faced  with 


"Telephone  Companies  Comments  .it  2. 

"ARINC  Petition  at  22  and  Reply  al  8-9:  Ad  Hoc 
Comments  at  8  and  Reply  at  5. 

"See  supra  note  10.  GTE  Comments  at  6: 
Telephone  Companies  Comments  at  4-5;  See  also 
Mountain  States  Comments  at  3-4;  ICA  Comments 
at  1-2. 

'"Telephone  Companies  Comments  al  5  and 
Reply  at  4-5. 

*'  NATA  Reply  at  2-3;  see  also  HP  Reply  at  2-b. 
"  SBS  Reply  at  4;  see  also  ARINC  Reply  at  4-7. 
"Ad  Hoc  Reply  at  11-12. 
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the  difficult  task  of  trying  to  reconcile 
our  regulatory  goal  of  assuring  that  all 
interstate  users  of  exchange  access  pay 
the  same  charge  for  the  same  service, 
with  the  technical  limitation  of  being 
unable  to  measure  the  existence  or 
extent  of  leakage  from  private  lines  into 
the  local  exchange."  Our  solution  to  the 
problem,  admittedly  an  interim  one,  has 
been  to  assess  a  surcharge  on  all  private 
lines  that  are  capable  of  such  leakage. 
While  we  are  presently  undertaking  a 
comprehensive  review  of  this  surcharge, 
and  a  number  of  commenting  parties  in 
this  proceeding  suggested  that  we 
consider  the  Petition  as  part  of  that 
review,  we  have  decided  to  give 
immediate  attention  to  ARINC's  request 
for  a  clarification  of  the  present  rules 
governing  application  of  the  surcharge. 
The  present  rules  obviously  apply  until 
they  are  amended,  and  the  Petition 
raises  a  serious  issue  regarding  the 
meaning  of  one  aspect  of  these  rules 
that  deserves  prompt  attention. 

16.  When  we  first  implemented  the 
private  line  surcharge,  we  provided 
specific  exceptions  for  certain  types  of 
private  lines,  while  at  the  same  time 
stating  that  we  would  permit  such  other 
exceptions  or  modifications  as  are 
"shown  to  be  reasonable  and  supported 
by  actual  operating  practicalities  and 
limitations."  "In  ihe  Second 
Reconsideration  Order,  we  recognized 
one  such  additional  exception,  now 
codified  in  section  §  69.115(e)(6).  the 
subject  of  the  Petition. 

17.  In  interpreting  §  69.115fe)(6),  we 
must  look  to  the  goal  of  the  private  line 
surcharge — to  prevent  any  unreasonable 
discrimination  in  rates  between  MTS 
users  and  private  line  users  by  ensuring 
that  "(t)hose  responsible  for  leaky  PBX 
traffic  bear  some  share  of  interstate 
access  cost,"  **and  that  "all  users  pay  a 
fair  and  equitable  share  of  the  costs 
which  their  usage  imposes  on  the 
telephone  exchange  network."*' Equally 
important,  however,  is  our  desire  to 
minimize  the  likelihood  that  surcharges 
are  being  imposed  on  private  line 
customers  who  do  not  use  these 
facilities  as  an  MTS  substitute." The 
interpretation  of  §  69.115(e)(6)  put 
forward  by  ARINC  and  those 
commenting  parties  supporting  the 
Petition  strikes  the  correct  balance 
between  these  tw6  important  goals.*' 


"  First  Reconsideration  Order  al  para.  80-81. 

"Id  a  I  para  86. 

**/rf.  at  para.  80. 

"/(/  al  para.  90. 

"Second Reconsideration  Order  a\  para.  127 

"Because  we  determined  thai  ARINC's 
interpretation  of  {  69  n5(e)|6)  is  consistent  with  the 
policy  underlying  the  surcharse  we  find  il 
unnecessary  to  address  its  further  argument  that 
were  we  to  endorse  the  exchange  carrier's 


18.  In  adopting  §  69.115(e)(6),  we 
admittedly  did  not  focus  on,  and  hence 
did  not  address,  the  possibility  that 
PBXs  and  other  similar  devices  could  be 
rendered  incapable  of  interconnecting 
private  lines  to  the  local  exhange  It  is 
clear,  however,  that  we  intended  to 
apply  the  surcharge  only  where  there 
was  a  present  leakage  capability.  If  a 
user's  equipment  is  prevented  from 
interconnecting  private  lines  with  the 
local  exchange  lines  due  to  "actual 
operating  practicalities  or  limitations" — 
resulting  from  either  hardware  or 
software  restrictions —  then  it  is  not 
capable  of  leakage.  No  use  of  the 
exchange  can  be  made,  and  no 
surcharge  should  therefore  be  assessed 

19.  Furthermore,  when  we  adopted  the 
private  line  surcharge,  we  believed  that 
no  "undue  impact  on  private  line  users 
or  on  the  orderliness  of  the 
marketplace"  would  result.*" 
Commenting  parties  in  this  proceeding 
have  persuasively  argued,  however,  that 
assessment  of  the  surcharge  on  private 
lines  that  are  not  capable  of  leaking  will 
not  only  promote  uneconomic  bypass  of 
telephone  company  facilities,  encourage 
wasteful  duplication  of  facilities,  and 
hamper  technological  developments — 
results  that  are  clearly  undesirable — but 
also  may  actually  increase  the  leakage 
that  we  are  attempting  to  prevent.  It  was 
never  our  intention  that  the  private  line 
surcharge  have  such  adverse  effects  in 
the  marketplace,  and  they  may  be 
avoided  by  properly  interpreting 

§  60.115(e)(6)  so  as  to  make  its 
exemption  available  to  users,  such  as 
ARINC,  who  have  imposed 
programming  or  physical  restrictions  on 
their  PBXs  or  similar  equipment  to 
prevent  any  leakage  of  private  line 
traffic  info  the  local  exchange." 


intprpretation  of  this  exemption,  the  assessnient  of 
the  private  line  surcharge  on  the  users  in  question 
would  constitute  the  unlawful  levying  of  a  tax 
'^  First  Reconsideration  Order  at  pun  87 
''In  light  of  the  clarification  of  {  69  115(e|(6)  that 
we  adopt  today,  il  may  be  appropnate  for  the 
exchange  earners  to  increase  the  amount  of  the 
surcharge  from  $25.00  When  we  affirmed  this 
surcharge  aniouni  in  the  Secortd  Reconsiderolion 
Order,  we  did  not  consider  that  users  could 
partition  or  otherwise  modify  their  PBXs  so  as  to 
block  leakage  and  thereby  qualify  for  an  exemption 
from  the  surcharge  under  our  ruies  At  a  result, 
fewer  lines  than  we  anticipated  in  the  Second 
Reconsideration  Order  are  subiecl  to  the  surcharge, 
but  the  total  amount  of  leakage  over  private  lines 
has  probably  remained  about  the  same  (because  it 
is  likely  that  the  lines  that  qualify  for  an  exemption 
under  the  clarification  we  adopt  today  have 
engaged  in  little,  if  any,  leakage).  An  upward 
adjustment  m  the  amount  of  the  intenm  surcharge 
may  therefore  be  necessary  to  recover  the  seme 
leve)  of  contnbulvon  for  the  same  ar7>OBnl  of  leakage 
from  a  smaller  number  of  lines  Accordingly,  we 
would  consftler  with  appropnate  luslification  but 
without  the  usage  measurements  or  estimates 
required  in  S  69.115  (a)  and  (b)  or  our  rules,  a 


V.  Ordering  Clauses 

20.  Accordingly,  it  is  ordered, 
pursuant  to  47  U.S.C.  154  (i)  and  (j),  201, 
202,  203,  205.  218,  and  403,  That  the 
"Petition  for  Clarification  and  Expedited 
Relief,"  filed  by  Aeronautical  Radio,  Inc. 
is  granted. 

Federal  Communications  Commission. 
William  ].  Tricarico, 
Secretory 

[FR  Doc  85-7299  Filed  3-27-85:  8:45  am) 
BILUNO  CODC  6712- 10-M 


47  CFR  Part  73 

[MM  Docket  No.  84-470;  RM-4665] 

FM  Broadcast  Stations  In  Farmlngton, 
NM 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  Action  taken  herein 
dismisses  the  petition  of  Dwight  R, 
Magnuson  requesting  the  allotment  of 
Class  C  FM  Channel  294  to  Farmington, 
New  Mexico,  for  failure  to  receive 
comments  expressing  an  intention  to 
apply  for  the  channel,  if  assigned. 

ADDRESS:  :Federal  Communications 
Commission.  Washington,  D.C  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  D. 

David  Weston.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPt.EMENTARY  INFORMATION: 
List  of  subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Amendment  of  {  73.202(b). 
Table  of  Allotments,  FM  Broadcast  Stations. 
(Farmington,  New  Mexico),  (MM  Docket  No. 
84-470.  RM^665) 

Adopted;  March  13.  1985 

Released:  March  21,  1985. 

By  the  Chief,  Policy  and  Rules  Division, 

1,  Before  the  Commission  for 
consideration  is  the  Notice  of  Proposed 
Rule  Making.  49  FR  22512,  published 
May  30, 1984,  proposing  the  allotment  of 
Class  C  F^  channel  294  to  Farmington, 
New  Mexico,  as  that  community's  fourth 
FM  channel.  The  Notice  was  adopted  in 
response  to  a  petition  filed  by  Dwight  R. 


revised  intenm  surcharge  filed  by  an  exchange 

carrier  that,  when  applied  to  this  smaller  number  of 
lines,  would  produce  the  same  total  revenue  as  the 
applies  lion  of  the  S2S.00  to  all  lines  attached  to 
PBXs  or  similar  devices  We  note  again  thai  we 
have  iniliated  an  overall  reexamination  of  the 
surcharge  approach  to  pnvate  line  'leakage'  .  See 
Notice,  svpro  note  10 
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Magnuson  ("petitioner").  Petitioner 
failed  to  file  comments  reaffirming  his 
intention  to  apply  for  the  channel,  if 
assigned.  No  other  comments  on  the 
proposal  were  received. 

2.  As  stated  in  the  Notice,  a  showing 
of  continuing  interest  is  required  before 
a  channel  will  be  alloted.  Therefore,  in 
accordance  with  Commission  policy,  no 
further  consideration  will  be  given  to  the 
allotment  of  Class  C  FM  Channel  294  to 
Farmington.  New  Mexico. 

3.  It  is  ordered,  That  the  petition  of 
Dwight  R.  Magnuson  is  dismissed  and 
this  proceeding  is  terminated. 

4.  For  further  information  concerning 
the  above,  contact  D.  David  Weston. 
Mass  Media  Bureau.  (202)  634-6530. 

(Sees.  4,  303,  48  s!dt..  as  amended.  1066.  1082; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
Charles  Scbott, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

|FR  Doc.  85-7297  Filed  3-27-85;  8.-15  am] 

BILUfM  COOC  •712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  84-519;  EM-46921 

FM  Broadcast  Stations  in  Worthington, 
MN 

agency:  Federal  Communications 

Commission. 

action:  Final 


rule. 


SUMMARY:  :Action  taken  herein  assigns 
FM  Channel  228A  to  Worthington, 
Minnesota,  as  that  community's  second 
local  FM  allocation,  at  the  request  of 
Jtimes  W.  Kinsman. 
EFFECTIVE  DATE:  May  1.  1985. 
ADDRESS:  Federal  Communications, 
Commission,  Washington,  D,C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
I^slie  K.  Shapiro,  Mass  Media  Bure.iu, 
(202)  634-65.30. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Riidio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  .Mailer  of  Amendmcnl  of  |  73.202|l)). 
Tdhle  of  .Allotments,  FM  Broadca.st  Stations. 
(Worthington.  Minnesota).  (M.Vl  Docket  No. 
tt4-519.  R.Vl-4692). 

Adopted;  March  13.  1985. 

Released;  March  25,  1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  the 
Nolice  of  Proposed  Rule  Making.  49  FR 
24412.  published  June  13,  1984,  seeking 
comments  on  the  proposed  allotment  of 
FM  Channel  228A  to  Worthington, 


Minnesota,  as  that  community's  second 
channel,  at  the  request  of  James  W. 
Kinsman  ("petitioner ').  The  petitioner 
filed  comments  reiterating  his  intention 
to  apply  for  the  channel. 

2.  Channel  228A  can  be  alloted  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
7.4  kilom.eters  (4.6  miles)  east  of 
Worthington.  to  avoid  a  short-spacing  to 
co-channel  Station  KKRC-FM,  Sioux 
Falls,  South  Dakota.  This  allotment 
would  also  limit  the  16  kilometer  buffer 
zone  of  Stations  KKRL,  Carroll.  Iowa, 
and  KXLP,  .New  Ulm.  Minnesota.' 

3.  It  is  view  of  the  above,  we  believe 
the  public  interest  would  be  served  by 
allotting  FM  Channel  228A  to 
Worthington.  Minnesota,  as  it  could 
provide  a  second  local  service  to  the 
community.  Accordingly,  pursuant  to  the 
authority  contained  in  Sf'ctions  4(i), 
5(c)(1).  .303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  May  1,  1985.  the  FM  Table 
of  Allotments,  Section  73.202(b)  of  the 
Rules,  is  amended  to  read  as  follows  for 
the  community  listed  below: 


Oly 


-i- 


Channel  l<4os 


Woflhinqion,  MN 22aA.  and  236 


4.  For  further  ordered,  that  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K, 
Shapiro,  Mass  Media  Bureau,  (202)  634- 
6530. 


arte 


(Sees.  4.  303.  49  sfat.,  as  ariended,  1066. 1082; 
47  use.  154.  303) 

Federal  Communications  Commission. 
Charles  Scholt, 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

|FR  Doc.  85-7296  Filed  3-27-85;  8;45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

IMM  Docket  No.  84-513;  RM-4641] 

FM  Broadcast  Stations  in  Harbor 
Springs,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


'  E.\islmg  Class  C  stations  With  less  than  a  300 
meter  antenna  height  are  now  permilled  a  IB 
kilometer  buffer  zone.  Howevar.  this  buffer  zone 
does  not  apply  to  allocation  proceedings  which 
were  initiated  prior  to  March  1,  1984.  See  BC  Docket 
80-90.  94  F.C.C.  2d  152  (1983).  ivcons.  97  F.C.C.  2d 
2~9(I984). 


SUMMARY:  Action  taken  herein,  at  the 
request  of  David  C.  Schaberg.  assigns 
FM  Channel  280A  to  Harbor  Springs. 
Michigan,  as  that  community's  first  FM 
service. 

EFFECTIVE  DATE:  May  1.  1985. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings.  Mass  Media  Bureau. 
(202)  634-fi530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Amendment  of  §  73.202(b). 
Table  of  Assignments.  FM  Broadcast 
Stations.  (Harbor  Springs.  Michigan)  MM 
Docket  No.  84-513;  RM-1641. 

Adopted:  March  11. 1985. 

Released:  March  25. 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  the  Motice  of  Proposed 
Rule  Making,  49  FR  24397,  published 
June  13. 1984.  proposing  the  assignment 
of  Channel  280.A  to  Harbor  Springs, 
Michigan,  as  that  community's  first  local 
FM  service,  at  the  request  of  David  C. 
Schaberg  ("petitioner").  Petitioner 
submitted  comments  reaffirming  his 
interest  in  the  channel,  if  assigned.  No 
other  comments  in  opposition  to  the 
proposal  were  received. 

2.  The  Commission  believes  that  the 
public  interest  would  be  served  by  the 
assignment  of  Channel  280A  to  Harbor 
Springs.  Michigan,  as  that  community's 
first  FM  service.  The  assignment  can  be 
made  in  compliance  with  the  minimum 
distance  separation  requirements  of 

§  73.207  of  the  Commission's  Rules. 

3.  Since  the  proposal  is  within  320 
kilometers  (200  miles)  of  the  common 
U.S.-Canadian  border,  concurrence  of 
the  Canadian  government  has  been 
obtained. 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1).  303(g)  and  (r)  and  307(b)  of  tho 
Communications  Act  of  1934,  as 
amended  and  §§  0,61,  0.204{b]  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  May  1, 1985,  the  FM  Table 
of  Assignments,  §  73,202(b)  of  the  Rules, 
is  amended  to  read  as  follows  for  the 
community  listed  below; 


Dty 


Ctiannel 
No 


Harbor  Spnngs,  Ml.. 


280A 
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5.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

6.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau,  (202) 
634-6530. 

Federal  Communications  Commission. 
(Sees.  4.  303,  48  stat..  as  amended,  1066.  1082: 
47  U.S.C.  154.  303) 

Charles  Schott. 

Chief,  Policy  and  Rules  Division;  Mass  Media 

Bureau. 

(FR  Doc.  85-7295  Filed  3-27-85;  8:45  am) 
BILLING  CODE  6712-01-M 

47  CFR  Part  73 

I  MM  Docket  No.  84-299;  RM-4618,  RM- 
4631,RM-4701,RM-47521 

FM  Broadcast  Stations  in  Great  Falls, 
MT 

AGENCY:  Federal  Communications 

Commission. 
action:  Final  rule. 

SUMMARY:  Action  taken  herein  allots 

Channels  262  and  297  to  Great  Falls, 
Montana,  as  that  community's  fifth  and 
sixth  FM  broadcast  services.  This  action 
was  taken  in  response  to  a  petition  filed 
by  Timothy  G.  Taylor  and  comments 
filed  by  Klynn  Cole. 
EFFECTIVE  DATE:  April  29,  1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC-  20354. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  Mass  Media  Bureau. 
(2021  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Amendment  of  §  73.202(b). 
Table  of  Allotments,  F'M  Broadcast  Stations. 
(Great  Falls.  Montana)  (MM  Docket  No.  84- 
299,  RM^618.  RM-4631.  RM-4-01,  RM- 
4752  '). 

Adopted:  March  13.  1985. 

Released;  March  21.  1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making.  49  FR  15583,  published 
April  19,  1984,  proposing  the  allotment 
of  Class  C  FM  Channels  262,  271  and  297 
to  Great  Falls.  Montana,  at  the  request 
of  Allen  Sheets  ("Sheets  "),  Charles  J. 
Thompson  ("Thompson")  and  Timothy 
G.  Taylor  ("Taylor"),  respectively. 
Taylor  submitted  supporting  comments 
reaffirming  his  intention  to  apply  for 
Channel  297.  Sheets  and  Thompson 


failed  to  submit  supporting  comments.  A 
late-filed  supporting  comment  was 
received  from  Klynn  Cole  ("Cole")  • 

2.  Cole  urges  the  Commission  to  allot 
Channel  245  to  Great  Falls,  as  an 
alternative  to  his  original  request  for 
Channel  260.  in  addition  to  Channels 
262.  271  and  297. 

3.  In  view  of  the  fact  that  two  parties 
expressed  an  interest  in  providing  Great 
Falls,  with  a  new  FM  broadcast  service, 
we  believe  the  allot.ments  of  Channels 
262  and  297  to  be  in  the  public  interest. 
These  channels  can  be  allotted  in 
compliance  with  the  Commission's 
minimum  distance  separation  and  other 
technical  requirements,  as  that 
community's  fifth  and  sixth  F.M 
channels. 

4.  Since  Great  Falls.  Montana  is 
within  320  kilometers  (200  miles)  of  the 
common  U.S. — Canadian  border, 
concurrence  of  the  Canadian 
government  has  been  obtained. 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  Sections  4(i), 
5(c)(1),  303  (g)  and  (rj  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  IT  IS 
ORDERED,  That  effective  April  29,  1985, 
the  FM  Table  of  Allotments,  §  73.202(b) 
of  the  Rules,  is  amended  with  regard  to 
the  following  community: 


ACTION:  Final  rule 


Oty 

Channel  Nos. 

Greal  Falls  MT  , _. . 

225.  233.  255. 
262.291,  and 
297. 

6.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings.  Mass  Media  Bureau.  (202) 
634-6530. 

(Sees.  4.  303,  48  Stat.,  as  amended,  1066, 1082; 
47  U.S.C,  154,  303) 

Federal  Communications  Commission. 

Charles  Schott, 

Chief.  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc.  85-7292  Filed  3-27-85;  8:45  am) 

BILLING  CODE  8712-01-M 


47  CFR  Part  73 

IMM  Docket  No.  84-183;  RM-46681 

TV  Broadcast  Stations  in  Bunnell,  FL 

AGENCY:  Federal  Communications 
Commission. 


SUMMARY:  Action  taken  herein  assigns 
UHF  TV  Channel  58  to  Bunnell,  Florida, 
as  that  community's  first  television 
assignment  in  response  to  a  petition 
filed  by  Wendell  Triplet!, 

EFFECTIVE  DATE:  April  29,  1985, 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

D.  David  Weston.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Amendment  of  §  73.606(b), 
Table  of  Assignments,  TV  Broadcast  Stations 
(Bunnell,  Florida),  MM  Docket  No.  84-183, 
R.M-4668). 

Adopted;  March  13,  1985. 

Released:  March  21,  1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 

consideration  the  A'o'/ce  of  Proposed 
Rule  Making.  49  FR  8266.  published 
March  6,  1984,  proposing  the  assignment 
of  UHF  TV  Channel  58  to  Bunnell. 
Florida,  as  that  community's  first 
tele\ision  assignment.  The  Notice  was 
adopted  in  response  to  a  petition  filed 
by  Wendell  Tnplett  ("petitioner"). 
Petitioner  has  filed  supporting  comments 
reaffirming  his  intention  to  apply  for  the 
channel,  if  assigned,  N'o  oppositions  or 
other  comments  expressing  an  interest 
in  the  proposal  were  recei\ed. 

2.  The  channel  can  be  assigned  in 
compliance  with  the  Commission's 
minimum  distance  separation  and  other 
technical  requirements. 

3.  We  believe  the  public  interest 
would  be  served  by  assigning  UHF  TV 
Channel  58  to  Bunnell,  Florida,  since  it 
could  provide  a  first  tele\ision 
assignment  to  that  community. 
Accordingly,  pursuant  to  the  authority 
contained  in  Section  4(i),  5(c)(1),  303(g) 
and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §§  0,61,  0.2D4!b)  and  0.283 
of  the  Comm,ission's  Rules,  it  is  ordered, 
that  effective  April  29,  1985.  the 
Television  Table  of  Assignments. 
Section  73.606(b)  of  the  Rules,  is 
amended  with  respect  to  the  community 
listed  below,  to  read  as  follows: 


'  This  peii      n  has  been  added  to  this  proceeding. 


"Coles  commenls  were  not  timely  filed,  but  were 
accompHnied  by  a  motion  for  their  acceptance. 
They  will  be  accepted  for  the  purpose  of  permitting 
Cole  to  reaffirm  his  interest  in  the  proposal. 


City 


Channel 
No 


Bunnell.  FL 


58 


I 
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4.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
the  above,  contact  D.  David  Weston. 
Mass  Media  Bureau,  (202)  634-6530. 

(Sees.  4.  303,  48  stat..  as  amended,  1066, 108i 
47  use.  154.  30.J) 

Federal  Communications  Commission. 

Charles  Schott 

Chief.  Poiuy  and  Rules  Diviaion.  Mass  Media 
Bureau. 

jKR  Doc.  85-7293  Filed  3-27-,a5;  8.45  am) 
BILUNG  CODE  C71I-01-M 


47  CFR  Part  73 

[MM  Docket  No.  84-298;  RM-4613) 

TV  Broadcast  Stations  in  Minden,  LA 

agency:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 


summary:  This  action  assigns  UHF 
Television  Channel  21  to  Minden, 
Louisiana,  in  response  to  a  petition  filed 
by  Saul  Dresner.  The  assignment  could 
provide  a  first  television  service  for 
Minden. 

EFFECTIVE  DATE:  April  29.  1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerie.  Mass  Media  Bureau 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Report  and  Order 

In  the  Matter  of  Amendment  of  §  73.606(b). 
Table  of  Assignments.  Television  Broadcast 
Stations  (Minden,  Louisiana)  MM  Docket  No 
84-298,  RM-4ei3). 

Adopted;  March  11.  1985 

Released:  March  21.  1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  herein  considers 
the  Xotice  of  Proposed  Rule  Making.  49 
FR  14546.  published  April  12,  1984.  " 
which  proposed  the  assignment  of  UHF 
Television  Channel  21  to  Minden, 
Louisiana,  in  response  to  a  petition  filed 
by  Saul  Dresner  ("petitioner").  The 
petitioner  filed  comments  in  support  of 
the  Notice  and  reaffirmed  its  interest  in 
applying  for  the  channel,  if  assigned.  .\o 
opposing  comments  w^ere  received. 

2.  Texas  Gulf  Communications  Inc.. 
permittee  of  KTCC-TV  filed  comments 
noting  a  short  spacing  of  8  miles 
between  proposed  Channel  21  in 
Minden  and  Channel  21  in  N'ederland. 
Texas.  KTGC's  construction  permit  has 
expired  and  is  under  reconsideration. 
On  April  20, 1984.  KTGC  filed  an 


application  for  modification  of  its 
construction  permit  to  specify  a  new  site 
and  tower  height.  A  site  restriction  of  8.3 
miles  north  on  the  assignment  made  to 
Minden  could  have  resolved  the  spacing 
problem.  However,  on  January  14.  1985, 
the  reconsideration  request  was  denied. 
Therefore,  a  site  restriction  on  the 
Minden  channel  is  no  longer  needed. 

3.  We  believe  that  the  petitioner  has 
adequately  demonstrated  the  need  for  a 
first  commercial  television  assignment 
to  Minden.  Louisiana,  and  that  the 
public  interest  would  be  served  by 
assigning  UHF  Television  Channel  21  to 
that  CTMTimunity.  The  channel  can  be 
assigned  in  complianoe  with  the 
minimum  distance  separation 
requirements  and  other  technical 
criteria  of  the  Commission's  Rules. 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  Section  4(i).  5(c) 
(1),  303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  April  29. 1985,  the 
Television  Table  of  Assignments, 

f  73.606(b)  of  the  Rules,  is  amended  with 
respect  to  the  community  listed  below: 


City 


MirxJen.  LA.. 


Channel 
No 


21  + 


5.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

6.  For  further  information  please  call 
Kathleen  Scheuerie,  Mass  Media 
Bureau,  (202)  634-6530. 

(Sees.  4,  303.  48  Stat.,  as  amended.  1066.  1092; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
Charlee  Schott. 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

(FR  Doc.  85-7294  Filed  3-27-85:  B;45  am) 
BILLING  COOC  S712-01-4I 


47  CFR  Part  90 


Additional  800  MHz  Private  Land 
Mobile  Radio  Frequencies  Available 
Along  the  U.S./MexIco  Border 

agency:  Federal  Communications 
Commission.  1 

action:  Final  rule.        I 


SUMMARY:  This  document  amends  Part 
90  of  the  Commissions  Rules  to  reflect 
additional  800  MHz  frequencies  made 
available  in  the  common  border  area  by 
a  modification  to  an  agreement  between 
the  United  States  and  Mexican 
governments. 
EFFECTIVE  DATE:  March  28,  1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  Thomson.  Private  Radio  Bureau. 
(202)  634-2443. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  90 

Private  land  mobile  radio  services, 
Radio. 

Order 

In  the  matter  of  Amendment  of  Part  90  to 
reflect  additional  800  .MHz  private  land 
mobile  radio  frequenues  available  for  use 
along  the  US./Mexico  Border. 

Adopted:  March  14, 1985. 

Released:  March  22,  1985. 

By  the  Chief  Private  Radio  Bureau. 

1.  The  United  States  Government  and 

the  Government  of  the  United  Mexican 
States  have  modified  the  provisions  of 
the  Agreement  dealing  with  land  mobile 
service  in  the  bands  470-512  MHz  and 
806-890  .MHz  along  their  common 
border. '  More  specifically,  with  regard 
to  the  bands  816-821/861-866  MHz, 
which  are  shared  equally  by  both 
countries,  pursuant  to  the  provisions  of 
section  (B)(2)(b)  of  the  Agreement  which 
allows  modification  by  mutual  consent, 
it  has  been  agreed  to  shift  down  by  12.5 
kffz  the  frequencies  available  to  each 
country.' 

2.  The  effect  of  this  change  is  to  make 
100  more  channels  available  for  private 
land  mobile  use  in  the  common  border 
region.  The  100  new  offset  channels  in 
the  816-821/861-866  MHz  bands  will  be 
divided  among  the  four  service 
categories  essentially  in  the  same 
proportion  as  previously  allocated  in  PR 
Docket  No.  79-191.-' 


C«t«n)Ofy 

Number  o< 
•diMiimal 
ctunnels 

Public  sately  

industnai/iand  Iransportatian „ 

Business     „. 

30 
20 
2D 
30 

SMRS  _                   

Tolal „. 

100 

3.  As  stated  in  the  Public  Notice 
announcing  the  modification  of  the 
Agreement,*  the  Commission  will  issue 


'  Acuerdo  Sobre  Ei  Sen.  icio  Movil  Terrestre  En 
Us  Bandd  470  A  512  MHz  y  De  806  A  890  MHz: 
Agreement  Between  Ihe  United  States  of  America 
Government  and  ttie  United  Mexican  States 
Government  ConceminR  Land  Mobile  Service  in  the 
Bands  470-512  and  806-890  MHz  alor^g  their 
Common  Border,  dated  June  18.  1982. 

'Formal  ratification  of  the  modification  to  the 
Agreement  is  subiect  to  an  exchange  of  diplomatic 
notes  between  the  two  governments 

'See  47  CFR  9C.619  (al  11),  (2),  |3),  ard  (4|, 

'Public  Notice.  FCC,  Mimeo  No.  1621. 
"Availability  of  800  MHz  Private  Land  Mobile  Radio 
Frequencies  along  ihe  U.S./.Mexico  Border,  dated 
December  28.  1984. 
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licenses  for  the  SMR  portion  of  these 
additional  channels  to  the  applicants 
that  were  selected  in  the  California 
lottery  held  on  February  22. 1985. 

4.  The  additional  channels  that  are 
now  available  for  each  category  of  users 
iire  indicated  in  Tables  1,  2,  3.  and  4  of 

§  90.619(a)  of  the  amended  Rules  as 
shown  in  the  attached  Appendix.  The 
channel  numbers  indicated  in  the  Tables 
differ  from  those  given  in  the  December 
28, 1984  Public  Notice,  where  the 
channel  numbers  were  those  utilized  in 
the  trunked  frequency  table  in  Part  90. 
Subpart  M,  §  90.362(a)(3).  The  channel 
numbers  listed  in  the  amended  Tables 
are  in  accordance  with  the  latest 
channel  designations  utilized  in 
§§  90.613  and  90.619(a)  of  the  Rules  for 
U.S. /Mexico  border  area  use.  The 
channel  frequencies  are  offset  12.5  kHz 
below  the  frequencies  given  in  §  90.613. 
All  licensees  on  the  additional  channels 
may  commence  operations  immediately. 
but  their  authorizations  will  be 
conditioned  to  reflect  the  fact  that  the 
grant  is  subject  to  formal  ratification  of 
the  agreement  between  the  two 
countries. 

5.  We  therefore  are  amending 

§  90.619(a)  of  the  Rules  to  reflect  the 
availability  of  the  new  offset  channels 
in  the  U.S. /Mexico  border  area.  This 
change  will  require  a  minor  amendment 
to  our  rules.  However  since  these 
frequencies  were  made  available  by 
agreement  between  the  United  States 
and  Mexican  governments,  and  a  Public 
Notice  concerning  the  agreement  has 
been  issued,  we  find  for  good  cause  that 
compliance  with  the  notice  and 
comment  procedure  of  the 
Administrative  Procedures  Act  is 
unnecessary.  See  5  U.SC.  553(b)(B). 
Moreover,  the  foreign  affairs  exemption 
of  the  Administrative  Procedures  Act 
would  be  applicable.  See  5  U.S.C 
553(a)(1).  Additionally,  in  order  to 
atithorize  these  frequencies  as  soon  as 
possible,  we  believe  good  cause  exists 
to  implement  these  rules  immediately. 
5ee  5  U.S.C.  553(d). 

6.  Accordingly,  it  is  ordered,  pursuant 
to  the  authority  set  forth  in  §  0.331  of  the 
Commission's  Rules  and  Regulations, 
that  effective  March  28.  1985,  Part  90  of 
the  Commission's  Rules  is  amended  as 
set  forth  in  the  attached  Appendix. 

(Sees.  4.  303  48  stat    as  amended.  1066, 1092; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 

Robert  S.  Foosaner. 

Chief.  Private  Radio  Bureau. 


Appendix 

PART  90— [AMENDED] 

Part  90  of  the  Commissions  Rules  and 
Regulations  is  amended  to  read; 

In  §  90.619  Tables  1-4  are  revised  to 
read; 

§  90.619    Frequencies  available  for  use  in 
t^>e  U.S./Mexico  and  U.S. /Canada  border 
areas. 


Table  i  —United  States'Mexico  Border 
Area  Public  Safety  Category-85  Channels 


Table  3— United  States/Mexico  Border 
Area,  Business  Categorv-60  Channels— 
Continued 


OHset  grouc  No 


CWsel  cfiannei  Nos 


201 ' 

202 

203 

204 

205.-... 

206. 

207 

208 

209 

210 

211...._ 


2J'-2ei-3?--3ei 

202-212-282-322-36? 
203-243-283-323-363 
20*-2«-2&4-324-36« 
20S-2iS-28S-32?,-365 
206-2*6-286-326-366 
20'-24^-26"-3:~-36' 
208-248-2S8-328-368 
209-249-289-329-369 
210-250-290-330-370 
211-251-291-331-371 

401-441-481-521-561 

403-443-483-523-563 


40 1 -..._ 

403 

405 1   405-4<5-4e5-525-565 

407 «07-M7-«87-527-567 

400 409-449-489-529-569 

411 i   41 1-451-491-531-571 

i 

'  Offset  jroup  201  it  available  for  conventional  system 
use  only  Offset  channel  201  is  not  available  for  use  in  the 
L'  S./Mexico  border  area. 


Table  2 —United  States/Mexico  Border 
Area.  Industrial/ [.and  Transportation 
Categorv-60  Channels 


Offset  9'oup  No 

Offset  channel  Nos 

212.._. 

212-262-292-332-37J 

213...... 

214 

215 

213-253-293-333-3^3 
2i4-254-294-334-37< 
21 5-255-295-335-3~6 

216 

217 

218 



216-256-296-336-376 
217-257-29"-33^-377 
2ie-258-298-338-3'e 

219 

219-259-299-339-379 

413 „..   - 

413-4'-.3-493-533-6'3 

415 

417 

419.... 



415-«55-495-635-5^5 
417-467-497-537-5^7 
41 9-«59_4  99-539-579 

Table  3  —United  S-'a-es  Wexico  Border 
Area.  Business  Categorv-60  Channels 


Offset  yojp  No 

Offset  cianne:  Nos 

220  .... 

220-260-300-340-380 

221 

'  221-261-301-341-381 

222 

223 .._ 

224.... 



222-262-302-342-382 

„ 223-263-303-343-383 

224-264-304-344-384 

225... 
226  ... 

- 

225-265-305-345-385 

1   226-266-306-346-386 

227... 

1  227-267-307-347-387 

421 

42i-46'-50i-54i-58' 

Of sei  gfoop  No 

Offset  cfi«nri»  No» 

423... 

423-463-503-543-583 

425 

1   425-465-505-545-586 

427.... 

....     '    427-467-5C7-547-58" 

Table  4  —United  States  Mexico  Border 
Area,  SMRS  Categorv-96  Channels 


Offset  3'Ouo  No 


Offset  cfiaine  Nos 


228-268-308-348-388 
22S-265-3C>9-34  9-389 
23O-2~:,'2-0-3bO-3X 
231-271. 3-1-361-391 
232-2^2-3- 2-352-392 
233-273-313-363-393 
234-271-314-354-394 
235-275-315-355-395 
236-276-316-356-396 
?37-2'7-3i7. 357-397 

238-2-'8-3'8-358-398 
239-2^9-3'9-359-399 
240-260-320-360-40C 

429-469-509-549-589 
*3i_47i.5-i-56'-59i 
433-4'3-5-3-553-593 
435-4-5-6' 5-555-595 

437-4-7-6' 7-667-597 
439-4-9-5' 9-559-599 


[PR  Doc  85-''298  Filed  3-2"-85,  8  45  am] 

BILLING  CODE  S71J-01-II 

DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  201,  202,  204,  208,  209, 
215,  216,  225,  227,  231,  242  and  252 

[Defense  Acquisition  Circular  84-7] 

DoD  FAR  Supplement 

agency:  Department  of  Defense. 
action:  Final  rule 

SUIMMARY:  Defense  Acquisition  Circular 
(DAC)  84-7  atnends  the  DoD  FAR 
Supplement  with  respect  to  definitions, 
negotiation  aufhority;  debarment; 
balance  of  payments  approval  authority: 
purchases  under  the  Trade  Agreements 
Act  of  1979;  customs  and  duties;  patents, 
data,  and  copyrights;  independent 
research  and  development  and  bid  and 
proposal  costs;  lobbying  cost  principle; 
required  sources  for  high  carbon 
ferrochrome;  and  provides  guidance  and 
information  regarding  DAR  case  re\  lew 
and  contract  savings  clauses 
{de\  idtions). 

EFFECTIVE  DATE:  Upon  receipt,  in 
accordance  with  DoD  FAR  Supplement 

201.30-1(5-701(4), 
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FOB  FUnTH£R  WtFORMATIOM  CONTACT: 

Charles  W.  Lloyd.  Executive  Secretary, 
Defense  Acquisition  Regulatory  Council. 
OL'SDRE(AM)  (DARS), 
OUSDRE(M&RS),  Room  3D139, 
Ppntagon.  Washington.  DC.  20301-3062, 
telephone  (202)697-7267). 
SOWtaMEMTARY  INFORMATION:  . 
Background 

The  DoD  FAR  Supplement  is  codified 
in  Chapter  2.  Title  48  of  the  Code  of 
Federal  Regulations. 

The  October  1. 1984  revision  of  the 
CFR  is  the  most  recent  edition  of  that 
title.  It  reflects  amendments  of  the  1984 
edition  of  the  DoD  FAR  Supplement 
made  by  Defense  Acquisition  Circular 
84-1  through  84-3. 

Interested  parties  may  submit 
proposed  revisions  to  this  Supplement 
directly  to  the  DAR  Council. 

List  of  Subjects  in  48  CFR  Ch.  2 

Government  procurement. 
lames  T.  Braniun. 

Director.  Defrnsf  Acquisition  Regulatory 

Council- 

Defense  Acquisition  Circular 

[Number  84-"] 

August  15. 1984. 

All  DoD  FAR  Supplement  and  other 
directive  material  contained  in  this 
Defense  Acquisition  Circular  is  effective 
upon  receipt  in  accordance  with  DoD 
FAR  Supplement  201.301  (S-70)(4). 

Defense  Acquisition  Circular  (DAC) 
64-7  amends  the  DoD  FAR  SuppU?ment 
and  prescribes  procedures  to  be 
followed.  The  following  is  a  summary  of 
the  amendments  and  procedures: 

Item  I— DAR  Case  Review 

During  the  DAR/FAR  transition 
period,  the  DAR  Council  deferred  each 
case  received,  except  those  of 
designated  priority,  for  Council 
consideration  after  the  FAR  and  DFARS 
were  completed.  The  DAR  Council  is 
now  reviewing  these  cases  which 
propose  changes  to  the  DAR  to 
determine  their  proper  disposition. 
Cases  having  direct  application  to  the 
FAR  and/or  the  DFARS  will  be 
scheduled  for  consideration.  Others 
have  been  merged  with  DAR  cases 
proposing  changes  to  the  FAR  and /or 
DFARS  of  similar  nature  or  have  been 
overcome  by  new  regulations,  statute, 
executive  order,  etc..  and  will  be 
accordingly  closed. 

As  these  cases  are  reviewed  and 
disposition  determined  by  the  DAR 
Council,  the  originator  of  each  case  will 
be  notified  of  the  action  taken  by  the 
Council.  If  the  originator  disagrees,  he 
may  resubmit  the  case  through  DAR 


Council  channels  after  updating  to  FAR 
and/or  DFARS  conventions. 

Item  II — Contract  Savings  Clauses 
(Deviations) 

Item  III  of  DAC  s76-39.  dated 
October  20.  1982,  specifically  recognized 
a  category  of  DAR  deviations  known  as 
contract  savings  clauses  and  included  it 
at  DAR  l-]09.1(ix).  As  a  reminder,  this 
same  coverage  now  appears  in  the  DoD 
FAR  Supplement  at  201.402(a)(9). 
Special  clauses  constructed  in 
sohcitations  and  contracts  that 
anticipate  changes  in  the  law  or 
regulation,  with  potential  retroactive  or 
prospective  application  under  the 
instant  contract,  are  considered 
deviations  to  the  FAR/DuD  FAR 
Supplement  and  require  prior  approval 
in  accordance  with  DoD  FAR 
Supplement  201.404.  These  and  other 
proposed  deviations  must  be  carefully 
considered  and  submitted  for  approval 
well  in  advance  of  their  prospective  use. 
particularly  where  major  policy  issues 
and  alternatives  are  under  consideration 
(e.g.,  a  change  to  a  FAR/DFARS  cost 
principle),  to  avoid  undue  disruption  of 
ongoing  programs  and  contract  actions, 
and  to  preclude  prejudice  of  the  DoD 
policy  formulation  process. 

Item  III— Definitions 

Revision  is  made  to  Subpart  202.1  to 
add  definitions  for  "Agency  Senior 
Procurement  Executives"  (for  the 
Services  and  DLA)  and  "Senior 
Procurement  Executive"  (for  the 
Department  of  Defense). 

Item  IV— Negotiation  Authority 

Paragraph  204.671-5(c)(4)  is  revised  to 
substitute  "Stevedoring.  Terminal, 
Warehousing,  or  Switching  Services 
(FAR  15.210) '  at  Code  1010. 


Item  V — Debarment 


I 


Paragraph  209.470(a)  is  revised  to 
specially  designate  the  authorized 
representative  of  the  Secretary  of  the 

Army. 

Item  VI— Balance  of  Payments 
Approval  Authority 

Paragraph  225.302(S-r2)(2)(i)  is 
revised  to  add  "Commander.  U.S.  Army 
Forces  Command"  as  a  designee  for 
offshore  procurements  in  the  Atlantic 
Area. 

Item  VII— Purchases  L/rder  the  Trade 
Agreements  Act  of  1979 

Section  225.401  is  revised  to  delete 
Israel.  This  country  is  now  included  in 
the  list  of  designated  countries  shown  in 
FAR  25.401. 


Item  VIII — Customs  and  Duties 

The  coverage  at  223.605  (and 
associated  clauses)  has  been  revised  to 
improve  the  controls  associated  with  the 
duty-free  entry  process.  Related  change 
has  been  made  at  242.302. 

Item  IX— Patents,  Data  and  Copyrights 

A  new  Subpart  227.6  is  added  which 
prescribes  policy  with  respect  to  License 
and  Technical  Assistance  Agreements. 
A  new  Subpart  227.70  is  added  which 
prescribes  policy,  procedures,  and 
instructions  for  use  of  clauses  with 
respect  to  processing  licenses, 
assignments,  and  infringement  claims. 
Related  clauses  are  provided  at  252.227- 
7000  through  252.227-7012. 

Item  X — Independent  Research  and 
Development  (IRFrD)  and  Bid  and 
Proposal  (Bf-P)  Costs 

Changes  are  made  to  231.205-18  as 
follows: 

The  heading  for  paragraph  (c)  is 
changed  to  (c)(l)(vii). 

The  existing  paragraph  (c)(1)  is 
deleted  since  the  coverage  is  now 
included  in  the  FAR. 

The  existing  paragraph  (c)(2)  is 
deleted  to  remove  duplicate  coverage 
contained  in  (c)(l)(vii). 

Item  XI— Lobbying  Cost  Principle 

Item  VIII.  DAC  «84-5.  dated  April  30. 
1984,  provided  guidance  with  respect  to 
deletion  of  231.205-22  from  the  DoD  FAR 
Supplement,  effective  July  1, 1984. 
Subpart  231.2  is  revised  to  delete 
231.205-22. 

Item  XII — Required  Sources  for  High 
Carbon  Ferrochrome 

The  clause  at  252.208-7003  is  revised 
to  add  clarifying  language  which 
provides  an  effective  means  for  the 
contractors  and  subcontractors  to  meet 
the  certification  requirements  of  the 
clause  without  undue  administrative 
burden. 

Item  XIII^Editorial  Changes  Are  Mode 
as  Follows 

Section  201.371  is  changed  to  reflect 
the  correct  designation  of  the  authority 
to  concur  in  development  of  the 
USEUCOM  Supplement. 

The  Termination  Data  Letter  provided 
at  208.7012(a)(1)  is  changed  to  substitute 
the  word  "action"  for  "act"  in  paragraph 
(a)  of  the  letter  and  to  remove  a 
sentence  which  was  duplicated  in 
paragraph  (a)(2)  of  the  letter. 

Section  215.613(b)  is  revised  to  change 
the  word  "not"  to  read  "most." 

Section  216.101  is  revised  to  delete  a 
duplicate  paragraph  (a)(4). 
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Section  216.703(b)  is  revised  to  add  an 
introductory  phrase  for  clarification. 

Section  225.7105(a)  is  revised  to 
provide  the  correct  address  for 
DCASMA  Ottawa 

Paragraph  (d)  of  the  clause  at  252.227- 
7013  is  revised  to  add  a  sentence  which 
was  omitted  from  the  initial  printing  of 
the  DoD  FAR  Supplement.  Paragraph  (e) 
which  was  omitted  is  added  to  the 
clause;  and  paragraphs  (e)  and  (f)  are 
relettered  (f)  and  (g)  respectively. 

The  clause  at  252.238-7008  is  revised 
to  add  subparagraph  (ii)  to  paragraph 
(a). 

The  clause  at  252.236-7011  is  revised 
to  add  a  footnote  al  the  end  of  the 
clause. 

Adoption  of  Amendments 

Therefore,  the  DoD  FAR  Supplement 
contained  in  48  CFR  Chapter  2  Is 
amended  as  set  forth  below. 

1.  The  authority  for  48  CFR  Chapter  2 
reads  as  follows: 

Authority:  5  U  S.C.  301.  10  U.S.C.  2202.  DoD 
Directive  5000.35.  and  DoD  FAR  Supplement 
201. 30r 

PART  201— FEDERAL  ACOUISITtON 
REGULATIONS  SYSTEM 

2.  Section  201.371  is  revised  to  read  as 
follows: 

201 J71     USEUCOM  SupplemenL 

A  supplement,  entitled  USEUCOM 
Supplement,  is  applicable  to  all 
purchasing  offices  of  the  Department  of 
Defense  in  the  North  Atlantic- 
Mediterranean  area,  including  all  of 
Europe.  The  USEUCOM  Supplement  and 
changes  thereto  are  developed  by 
USEUCOM  and  concurred  in  by  the 
joint  Acquisition  Coordinating  Board — 
Europe  representing  the  purchasing 
offices  in  that  area  and.  after  adoption 
and  approval  by  the  Defense 
Acquisition  Regulatory  Council,  are 
published  and  distributed  by  the 
Headquarters,  United  States  European 
Command,  as  an  integral  part  of  this 
Regulation.  In  addition.  Headquarters, 
USEUCOM  publishes  Tabs  to  the 
USEUCOM  Supplement  which  contain 
source  and  informational  material  (such 
as  govcrnment-to-govemment 
agreements  and  tax  information)  and 
which  do  not  require  approval  by  the 
DAR  Council. 

PART  202— DEFINITIONS  OF  WORDS 
AND  TERMS 

3.  Section  202.1  is  amended  by  adding 
the  following  definitions  in  alphabetical 
sequence  to  read  as  follows; 


202.1     Definitions. 

"Agency  Senior  Procurement 
Executives"  means  for  the: 

Army,  The  Assistant  Secretary  of  the 
Army  (Research.  Development  and 
Acquisition); 

Navy,  The  Assistant  Secretary  of  the 
Navy  (Shipbuilding  and  Logistics); 

Air  Force.  The  Assistant  Secretary  of 
the  Air  Force  (Research.  Development 
and  Logistics);  and 

Defense  Logistics  Agency,  for 
contracting — The  Executive  Director, 
Contracting;  for  contract  management — 
The  Executive  Director.  Contract 
Management. 
•         «         •         «         • 

"Senior  Procurement  Executive" 
means  for  the  Department  of  Defense, 
the  Under  Secretary  of  Defense  for 
Research  and  Engineering. 

(a)  Contracting  Activities  include: 


PART  204— ADMINISTRATIVE 
MATTERS 

4.  Section  204.671-5  is  amended  by 
revising  "Code  1010"  to  read  as  follows: 

204.671-5    Instrucbont  fof  Completion  of 
DD  Fonn  350. 


(c)  •  •  • 
(4)  •  •  • 


Co<3e 


N«gc*»t)on  »un>ont|f 


1010     SteveOoong.    Terminal     Wa/enoosinfl.    v    S^ntOv^g 
Sannoet  (FAH  IS  210) 


PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

5.  Section  208.7009-3  is  amended  by 
revising  paragraph  (a)(3)(i)  to  read  as 

follows; 

208.7009-3    Preparation  and  Use  of  DO 
Form  448-2  (Acceptance  of  MtPR). 

(a)  •  •  • 

(3)  *  *  • 

(i)  When  Item  6c  acceptance  is 
indicated  (identify  the  MIPR  line  item 
numbers  that  will  be  provided  under 
each  method  of  financing  in  Items  8a 
and  9a  respectively);  or 
•         *         •         «         • 

6.  Section  206.7012  is  amended  by 
revising  paragraphs  (a)  (1)  and  (2)  of  the 
clause  to  read  as  follows: 

208.7012     Cancellation  of  Requirements, 
(a)  •  •  • 


(1)  •  *  • 


TO: 


[aj  As  termination  action  is  now  in 
progress  on  the  above  contract,  the  following 
information  is  submitted. 

(1)  Bnef  description  of  items  terminated. 

(2)  You  are  notified  thai  the  sum  of  $ is 

available  for  release  under  the  subiect 
contract  which  sum  represents  the  difference 

between  S ,  the  value  of  items  terminated 

under  subject  contract,  and  $ eslimated 

to  be  required  for  settlement  of  the 
terminated  contract.  The  estimated  amount 
available  for  release  is  allocated  by  the 
appropriations  cited  on  the  contract  as 
follows; 


PART  209— CONTRACTOR 
OUAUFICATIONS 

7.  Section  209.470  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

209.470     Aiitt>ortzed  Representatives. 

For  the  purpose  of  FAR  Subpart  9.4. 
the  authorized  representatives  of  the 
Secretaries  are: 

(a)  In  the  Army,  the  Assistant  Judge 
Advocate  General  for  Military  Law; 


PART  215— CONTRACTING  BY 
NEGOTIATION 

215.171     [Anwnded] 

8.  Section  215.171  is  amended  by 
changing  the  title  to  "Aid  to  Small 
Business  and  Small  Disadvantaged 
Business  Concerns  in  Negotiated 
Acquisitions." 

215.613    [An>»nd«d] 

9.  Section  215.613  is  amended  by 
changing  the  word  "not"  in  the  third 
sentence  of  paragraph  (b)  to  "most;"  and 
by  adding  "15.1002  and  215.1002"  at  the 
end  of  paragraph  (j). 

215.804    (Amended] 

10.  Section  215.804-3  is  amended  by 
redesignating  the  last  sentence  of 
paragraph  (e)(3)  as  paragraph  (e)(3)(i). 

PART  216— TYPES  OF  CONTRACTS 

216.101    [Amended] 

11  Section  216.101  is  amended  by 
removing  the  duplicate  paragraph  (4)  in 
paragraph  (a). 

216.603-2    (Amended] 

12.  Section  216.603-2  is  amended  by 
substituting  "204.70"  in  place  of  "208  70" 
at  the  end  of  paragraph  (c). 

216.703     [Amended] 

13.  Section  216.703  is  amended  by 
adding  "A  basic  ordenng  agreement 
may  be  used  to  expedite  contracting" 
and  changing  the  word  "If  to  "if  at  the 
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beginning  of  the  first  sentence  of 
paragraph  (b). 

PART  225— FOREIGN  ACQUISITION 

14.  Section  225.302  is  amended  by 
adding  the  following  entry  to  paragraph 
(S-72)(2)(i)  to  read  as  follows: 

225.302    PoUcy. 

•  •  •  *  « 

(S-72)  •  •  • 
(2)  •  •  • 
(■)•*• 

Department  of  the  Army — 
•         *         •         •         • 

Commander.  U.S.  Army.  Japan: 
Commander,  U.S.  Army  Forces  Command; 
Department  of  the  Navy — 


225.401    (Amended] 

15.  Section  225.401  is  amended  by 
removing  the  first  paragraph. 

16.  Sections  225.601  through  225.605 
are  revised  to  read  as  follows: 

225.601  Definitions. 

Emergency  Purchase  of  War  Material 
means  any  acquisition  of  foreign 
supplies  if; 

(1)  The  supplies  comprise — 

(il  Weapons,  munitions,  aircraft, 
vessels,  or  boats: 

(ii)  Agricultural,  industrial,  or  other 
supplies  used  in  the  prosecution  of  war 
or  for  the  national  defense;  or 

(iii)  Supplies,  including  components  or 
equipment,  necessary  for  the 
manufacture,  production,  processing, 
repair,  servicing,  or  operation  of 
supplies  within  (i)  or  (ii)  above:  and 

(2)  The  acquisition — 

(i)  Is  made  in  time  of  war  or  during  a 
national  emergency; 

(ii)  Is  made  because  of  a  shortage  of 
domestic  supply,  pursuant  to  a  decision 
that  the  supplies  are  necessary  for  the 
adequate  maintenance  of  the  Armed 
Services; 

(in)  Is  made  for  the  use  of  U.S.  forces 
abroad  or  U.S.  vessels  in  foreign  waters; 
or 

(iv)  Consists  of  captured  enemy  war 
material,  materials  requisitioned  by  U.S. 
forces  abroad,  or  materials  rebuilt  from 
other  materials  owned  by.  or  turned 
over  to  U.S.  forces,  or  materials  loaned 
or  given  to  a  Military  Department  of  the 
U.S.  Government  under  exchange 
agreements  with  foreign  governments. 

225.602  Policy. 

The  issuance  of  duty-free  entry 
certificates  in  appropriate  situations  will 
result  in  important  savings  to  military 
appropriations.  Such  certificates  must 
be  limited  to  carefully  selected 
situations  so  that  they  do  not  result  in 
unanticipated  profits  to  contractors. 


especially  under  fixed-price-type 
contracts,  and  involve  the  Government 
in  administrative  expenses  outweighing 
any  possible  savings  to  military 
appropriations.  It  is  DoD  policy  to  use 
duty-free  entry  certificates  whenever 
there  is  reasonable  assurance  that 
advantages  in  the  form  of  savings  to 
military  appropriations  will  outweigh 
the  administrative  and  other  costs  of 
processing  duty-free  entry  certificates 
and  of  maintaining  controls  to  verify 
that  a  full  benefit  of  the  certificates 
inures  to  the  Government.  As  a  rule,  a 
contractor  which  has  been  awarded  a 
fixed-price-type  contract  based  on 
providing  a  domestic  end  product  or 
component  cannot  subsequently  furnish 
a  foreign  end  product  or  component 
(including  a  qualifying  country  end 
product  or  component)  and  receive  a 
duty-free  entry  certificate  in  accordance 
with  FAR  52.225-10  or  252.225-7008  of 
this  supplement  without  an  appropriate 
reduction  in  contract  price. 

225.603    Procedures. 

(a)  General.  (1)  To  assure  that  the 
policy  of  225.602  is  carried  out  for 
emergency  purchases  of  war  materials 
abroad,  the  clauses  at  FAR  52.225-10 
and  252.225-7014  of  this  supplement 
shall  be  used  in  each  negotiated 
contract  in  excess  of  SlOO.OOO. 
Notwithstanding  this  dollar  limit,  the 
clauses  may  be  inserted  in  any  other 
negotiated  contract  when  the 
contracting  officer  determines  that  to  do 
so  would  further  the  policy  in  225.602 
and  would  be  consistent  with  the 
limitations  in  (4)  below,  and  in  any  such 
case  the  dollar  figure  in  paragraphs 
(b)(1)  and  (i)(2)  of  the  clause  in  FAR 
52.225-10  may  be  reduced  appropriately. 

(2)  When  the  clause  at  FAR  52.225-10 
is  used,  the  contracting  officer  shall 
insert  the  solicitation  provision  at 
252.225-7007. 

(3)  In  order  to  provide  for  duty-free 
entry  for  foreign  supplies  as  required  by 
various  Memoranda  of  Understanding 
betv.een  the  Department  of  Defense  and 
allied  nations  and  as  required  to  fully 
implement  the  Trade  Agreements  Act,  a 
clause  entitled  Duty-Free  Entry — 
Qualifying  Country  End  Products  and 
Supplies  is  used  in  most  DoD  contracts 
(see  225.605). 

(4)  Duty-free  entry  certificates  shall  be 
issued  as  required  by  contracts 
containing  any  of  the  contract  clauses 
described  in  225.605.  Consistent  with 
225.602,  duty-free  entry  certificates  may 
also  be  issued  in  connection  with  any 
other  contract  for  an  "emergency 
purchase  of  war  material"  (i.e.,  one  not 
containing  an  appropriate  clause)  that 
falls  within  one  of  the  following 
categories: 


(i)  Direct  purchases  of  foreign  supplies 
under  a  DoD  prime  contract  regardless 
of  whether  title  passes  at  point  of  origin 
or  at  destination  in  the  United  States: 
Provided,  the  contract  states  that  the 
final  price  is  exclusive  of  duty; 

(ii)  Purchases  of  foreign  supplies  by  a 
domestic  prime  contractor  under  a  cost- 
reimbursement  type  contract  or  by  a 
cost-reimbursement  type  subcontractor 
(where  no  fixed-price  prime  or  fixed- 
price  subcontract  intervenes  between 
the  purchaser  and  the  Government), 
regardless  of  whether  title  passes  at 
point  of  origin  or  at  destination  in  the 
United  States.  If  a  fixed-price  prime  or 
fixed-price  subcontract  intervenes,  the 
criteria  stated  in  (iii)  below  should  be 
followed;  and 

(iii)  Purchases  of  foreign  supplies  by  a 
fixed-price  domestic  prime  contractor,  a 
fixed-price  subcontractor,  or  a  cost-type 
subcontractor  where  a  fixed-price  prime 
contract,  or  fixed-price  subcontract 
intervenes;  Provided,  (A)  the  fixed-price 
prime  contract  and,  where  applicable, 
fixed-price  subcontract  prices  are,  or  are 
amended  to  be,  exclusive  of  duty;  (B)  the 
prime  contractor  and,  where  applicable, 
the  subcontractors  concerned  certify 
that  the  supplies  so  purchased  are  to  be 
delivered  to  the  Government  or 
incorporated  in  Government-owned 
property  or  in  an  end  product  to  be 
furnished  to  the  Government,  and  that 
the  duty  will  be  paid  if  such  supplies  or 
any  portion  thereof  are  utilized  for  other 
than  the  performance  of  the  Government 
contract  or  disposed  of  other  than  for 
the  benefit  of  the  Government  in 
accordance  with  the  contract  terms;  and 
(C)  such  acquisition  abroad  is 
authorized  by  the  terms  of  the  contract, 
the  applicable  subcontract,  or  by  the 
contracting  officer.  In  any  case,  the 
procedures  required  by  the  clauses 
prescribed  in  225.605  shall  be  followed 
to  the  extent  practicable. 

(5)  When  the  clauses  cited  at  225.605 
are  used,  the  Contracting  Officer  shall 
list  in  the  contract  the  name  and  address 
of  the  CAO  administering  the  contract 
and  its  activity  address  number 
(Appendix  N  of  this  supplement)  in 
paragraph  (d)  of  the  clause  at  252.225- 
7014  or  paragraph  (kj  of  the  clause  at 
252.225-7008. 

(b)  Forma/  entry  and  release — (1) 
CAO  Responsibilities.  Contracting 
Officer  assigned  to  administer  the 
contract  must  assure  that  prime 
contractors  are  aware  of  and 
understand  the  clause  requirements 
which  are  summarized  below. 
Contractors  should  understand  that 
failure  by  them  or  their  subcontractors 
to  include  the  data  required  by  the 
clause  will  result  in  the  shipment  being 
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treated  as  a  shipment  without  benefit  of 
free  entry  under  Schedule  8,  Part  3,  Item 
No.  832.00,  Tariff  Schedules  of  the 
United  States. 

(i)  Written  notice  from  the  contractor 
or  any  tier  subcontractor  to  the  CAO 
immediately  upon  award  to  a  foreign 
supplier.  The  notice  includes: 

(A)  Prime  contract  number  plus 
delivery  order  number,  if  applicable; 

(B)  Total  dollar  value  of  the  prime 
contract  or  delivery  order; 

(C)  Expiration  date  of  the  prime 
contract  or  delivery  order; 

(D)  Foreign  supplier  name; 

(E)  Number  of  the  subcontract/ 
purchase  order  for  foreign  supplies; 

(F)  Total  dollar  value  of  the 
subcontract  for  foreign  supplies: 

(G)  Expiration  date  of  the  subcontract 
for  foreign  supplies; 

(H)  List  of  items  purchased;  and 

(1)  Contractor  certification  by  the 
purchaser  of  foreign  supplies  that 
supplies  to  be  entered  duty-free  are 
intended  to  be  delivered  to  the 
Government  or  incorporated  in  the  end 
item  delivered  under  the  contract. 

(ii)  Contractor  and  subcontractor 
responsibilities  to  instruct  foreign 
supplier  regarding  shipping  document 
information  including  the  Activity 
Address  Number  as  set  forth  by  the 
clause  and  as  listed  in  Appendix  N. 

(iii)  Contractor  duties  to  prepare  and 
submit  to  the  District  Director  of 
Customs  all  customs  forms  required  to 
enter  foreign  purchased  supplies  in  the 
United  States,  its  possessions,  or  Puerto 
Rico  for  shipments  other  than  to  a 
military  installation  in  the  United  States. 

(iv)  Understanding  of  the  flow  down 
provision  of  clauses. 

(v)  Procedure  for  adjustment  to  prime 
contract  price  with  regard  to  duty  not 
previously  excluded  (see  225.602). 

(2)  Duty-Free  Entry  Entitlements. 
Upon  receipt  of  the  required  notice  of 
purchase  of  foreign  supplies  from  the 
prime  contractor  or  any  tier 
subcontractor,  the  contracting  officer 
administering  the  prime  contract  will 
verfiy  the  duty-free  entitlement  of  goods 
to  be  entered  under  the  contract.  A 
review  of  the  prime  contract  should 
ensure  foreign  supplies  (quantity  and 
price)  identified  in  the  notice  are 
required  for  the  performance  of  the 
contract. 

(3)  Adjustment  to  Prime  Contract 
Price.  When  notification  is  received 
from  the  contractor  by  the 
administrative  contracting  officer 
indicating  that  a  foreign  purchase  is 
being  placed  that  was  not  identified  at 
the  time  of  the  prime  contract  award,  a 
reduction  to  the  prime  contract  price 
may  be  required  in  accordance  with  the 
Duty-Free  Entry  clause  at  FAR  52.224-10, 


the  Duty-Free  entry — Qualifying 
Country  End  Products  and  Supplies 
clause  at  252.225-7008  or  pursuant  to 
225.603(a)(4)  of  this  supplement.  After 
determining  the  amount  of  duty  that 
woud  be  payable  if  duty-free  entry 
certificates  were  not  issued,  an 
equitable  adjustment  to  the  prime 
contract  price  shall  be  made  unless 
otherwise  approved  by  the  procuring 
contracting  officer.  Unless  retained  in 
accordance  with  242.203.  the  authority 
to  negotiate  and  issue  such 
modifications  reducing  the  contract 
price  has  been  delegated  to  the  ACO  in 
accordance  with  242.203(a)(S-74).  After 
determining  the  price  of  foreign  supplies 
exclusive  of  duty,  the  contracting  officer 
administering  the  contract  shall  advise 
the  contractor  that  that  amount  will  be 
the  maximum  dollar  value  of  supplies 
for  which  duty-free  entry  certificates 
will  be  issued. 

(4)  Data  Required  by  DCASR  New 
York,  (i)  Within  20  days  of  receipt  of  the 
notification  of  purchase  of  foreign 
supplies.  ACOs  will  forward  the 
following  information  to  DCASR  New 
York  in  the  format  shown  below: 

To:  Commander.  DCASR  New  York 
Attn:  Customs  Function.  201  Varick  Street. 
New  York.  NY  10014 

A  contrator  notification  of  the  purchase  of 
foreign  supples  has  been  received  in 
accordance  with  FAR  52  225-10  and  252.225- 
7014  of  the  DoD  FAR  Supplement  or  252.225- 
7008  of  the  Supplement.  Verification  has  been 
made  that  foreign  supplies  are  required  for 
the  performance  of  the  contract.  If  required, 
prime  contract  price  has  been  or  will  be 
adjusted  in  accordance  with  225.603|b)[3)  of 
the  DoD  FAR  Supplement. 

In  accordance  with  225.603(b)(4)  of  the 
Supplement,  the  following  information  is 
provided: 

Prime  Contractor  Name: 

Prime  Contract  Number  plus  Delivery 
Order  Number,  if  applicable: 

Total  Dollar  Value  of  the  Prime  Contract  or 
Delivery  Order: 

Expiration  Date  of  the  Prime  Contract  or 
Delivery  Order: 

Foreign  Supplier  Name: 

Number  of  the  Suticontracf/Purchase  Order 
for  Foreign  Supplies. 

Total  Dollar  Value  of  the  Subcontract  for 
Foreign  Supplies: 

Expiraiion  Date  of  the  Subcontract  for 
Foreign  Supplies: 

CAO  Activity  Address  Number  (Appendix 
N  of  the  DoD  FAR  Supplement): 

Signature: 

Title: 

(ii)  If  a  contract  modification  results  in 
a  change  to  any  data  previously 
furnished  to  DC.ASR  New  York  to  verify 
duty-free  entitlement,  a  revised 
notification  of  the  changed  data  shall  be 
forwarded  to  DCASR  New  York. 

(3)  Customs  Forms  and  Duty-Free 
Entry  Certificates — (i)  Execution  of 


Duty-Free  Entry  Certificates.  The 
responsibility  for  issuing  duty-free  entry 
certificates  for  foreign  supplies 
purchased  under  a  DoD  contract  or 
subcontract  rests  with  the 
Transportation  Officer,  DCASR  New 
York.  Upon  receipt  of  import 
documentation  for  incoming  shipments 
from  the  contractor,  his  agent,  or  the 
U.S.  Customs  Service,  the 
Transportation  Office,  DCASR  New 
York  will  verify  the  duty-free 
entitlement  and  execute  the  duty-free 
entry  certificate. 

(ii)  Customs  Import  Documentation. 
Upon  arrival  of  foreign  supplies  at  ports 
of  entry,  the  consignee,  generally  the 
contractor  or  his  agent  (import  broker) 
for  shipments  to  other  than  a  military 
installation,  will  file  U.S.  Customs  Form 
7501,  7501A.  or  7506  and  U.S.  Customs 
Form  3461.  with  the  District  Director  of 
Customs. 

(6)  Immediate  Entry  and  Release. 
Immediate  release  permits,  executed  on 
Customs  Forms  3461  (Application  for 
Special  Permit  for  DeUvery  of  Perishable 
and  Other  Articles,  Immediate  Delivery 
of  Which  is  Necessary),  entitle  all 
shipments  qualifying  as  "emergency 
purchase"  of  war  material  abroad  to  be 
released  immediately  by  the  District 
Directors  of  Customs  at  the  various 
ports  of  entry,  prior  to  and  pending  the 
filing  of  Customs  Forms  7501.  7501  A.  or 
7506  and  a  duty-free  entry  certificate. 
The  existence  of  an  immediate  release 
permit  on  file  at  a  port  of  entry  does  not 
dispense  with  the  necessity  of  filing 
Customs  Forms  7501,  7501A.  or  7506  and 
appropriate  duty-free  entry  certificates. 
Each  Department  designates  the 
individuals  responsible  for  issuance  of 
Immediate  Release  Permits. 

225.604    Exempted  SuppUct. 

(b)  Supplies  for  Vessels  or  Aircraft 
Operated  by  the  United  Stales.  (1) 
Subject  to  the  considerations  set  forth  in 
FAR  25.605.  a  duty-free  entr>-  certificate 
may  be  issued  when  "certain  supplies 
(not  including  equipment)"  are 
purchased  for  vessels  or  aircraft 
operated  by  the  United  States.  As  used 
in  this  paragraph,  the  term  "certain 
supplies  (not  including  equipment)" 
includes  articles  known  as  "stores." 
such  as  food,  medicines  and  toiletries, 
and,  in  addition,  all  consumable  articles 
necessary  and  appropriate  for  the 
propulsion,  operation,  and  maintenance 
of  the  vessel  or  aircraft,  such  as  fuel.  oil. 
gasoline,  grease,  paint,  cleansing 
compounds,  solvents,  wiping  rags,  and 
polishes.  It  does  not  include  portable 
articles  necessary  and  appropriate  for 
the  navigation,  operation  or 
maintenance  of  the  vessel  or  aircraft 
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and  for  the  comfort  and  safety  of  the 
persons  on  board,  such  as  rope,  bolts 
and  nuts,  bedding,  china  and  cutlery, 
which  are  included  in  the  term 
"equipment."  The  procedures  to  be 
followed  in  the  issuance  of  such 
certificates  shall  be  prescribed  by  the 
respective  Departments. 

(2)  The  duty-free  entry  certificate 
referred  to  in  this  paragraph  shall  be 
printed,  stamped,  or  typed  on  the  face  of 
Customs  Form  7501.  or  attached  thereto, 
and  shall  be  executed  by  a  duly 
designated  officer  or  civilian  official  of 
the  appropriate  Department  in  the 
following  form:    • 

(Date) _ 

I  certify  Ihdt  the  acquisition  of  this  material 
constituted  a  purchase  of  supplies  by  the 
United  Stales  for  vessels  or  aircraft  operated 
hy  the  United  States,  and  is  admissible  free 
of  duty  pursuant  to  19  U.S.C.  1309. 

(Name)  — 

(Title) _ 

(Organization) . 


22S.605    Contract  ClauM. 

(a)  When  the  contract  is  required  to 
contain  the  clause  at  FAR  52  225-10,  the 
contracting  officer  shall  include  the 
clause  at  252.225-7014  and  the  provision 
at  225.225-7007  of  this  supplement. 
Notwithstanding  FAR  25.605,  the  clauses 
shall  only  be  used  within  the  limits 
contained  at  225.603(a]  of  this 
supplement. 

(S-70)  Dutyfree  Entry — Qualifying 
Country  End  Products  and  Components. 
The  clause  at  252.225-7008  shall  be 
inserted  in  all  contracts  for  supplies  and 
in  all  contracts  for  services  involving  the 
furnishing  of  supplies,  except  that  if 
need  not  be  inserted  when  simplified 
small  purchase  procedures  are  used  or 
in  contracts  for  supplies  exclusively  for 
use  outside  the  L'nited  States. 

17.  Section  225.7105  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

225.7105    Contract  Administration. 

(a)  When  services  are  requested  from 
the  Defense  Contract  Administration 
Services  on  contracts  to  be  performed  in 
Canada,  the  request  shall  be  directed  to: 

Defense  logistics  Agency.  Defense  Contract 
Administration  Services.  Management 
Area.  Ottawa.  365  l.aurier  Avenue  West, 
Ottawa,  Ontario.  Canada,  KlA  085 


225.7301    I  Amended  I 

18.  Section  225.7301  is  amended  by 
revising  the  title  of  paragraph  (a)  to  read 
"Contract  Authorization"  in  lieu  of 
"Contract  Administration." 


PART  227— PATENTS,  DATA,  AND 
COPYRIGHTS 

19.  A  new  Subpart  227.6,  consisting  of 
sections  227.670  through  227.675-2,  is 
added  to  read  as  follows: 

Subpart  227.6— Foreign  License  and 
Technical  Assistance  Agreements 

227.670  Scope. 

This  subpart  prescribes  policy  with 
respect  to  Foreign  License  and 
Technical  Assistance  Agreements. 

227.671  General. 

In  furtherance  of  the  Military 
Assistance  Program  or  for  other  national 
defense  purposes,  the  Government  may 
undertake  to  develop  or  encourage  the 
development  of  foreign  additional 
sources  of  supply.  The  development  of 
such  sources  may  be  accomplished  by 
an  agreement,  often  called  a  foreign 
licensing  agreement  or  technical 
assistance  agreement,  wherein  a 
domestic  concern,  referred  to  in  this 
subpart  as  a  "primary  source,"  agrees  to 
furnish  to  a  foreign  corcern  or 
government,  herein  referred  to  as  a 
"second  source,"  foreign  patent  rights; 
technical  assistance  in  the  form  of  data, 
know-how,  trained  personnel  of  the 
primary  source,  instruction  and 
guidance  of  the  personnel  of  the  second 
source,  jigs,  dies,  fixtures,  or  other 
manufacturing  aids,  or  such  other 
assistance,  information,  rights,  or 
licenses  as  are  needed  to  enable  the 
second  source  to  produce  particular 
supplies  or  perform  particular  services. 
Agreements  calling  for  one  or  more  of 
the  foregoing  may  be  entered  into 
between  the  primary  source  and  the 
Government,  a  foreign  government,  or  a 
foreign  concern.  The  consideration  for 
providing  such  foreign  license  and 
technical  assistance  may  be  in  the  form 
of  a  lump  sum  payment,  payments  for 
each  item  manufactured  by  the  second 
source,  an  agreement  to  exchange  data 
and  patent  rights  on  improvements 
made  to  the  article  or  service,  capital 
stock  transactions,  or  any  combination 
of  these.  The  primary  source's  bases  for 
computing  such  consideration  may 
include  actual  costs;  charges  for  the  use 
of  patents,  data,  or  know-how  reflecting 
the  primary  source's  investment  in 
developing  and  engineering  and 
production  techniques;  and  the  primary 
source's  "price"  for  setting  up  a  second 
source.  Such  agreements  often  refer  to 
the  compensation  to  be  paid  as  a  royalty 
or  license  fee  whether  or  not  patent 
rights  are  involved 

227.672  Policy. 

It  is  Government  policy  not  to  pay  in 
connection  with  its  contracts,  and  not  to 


allow  to  be  paid  in  connection  with 
contracts  made  with  funds  derived 
through  the  Military  Assistance  Program 
or  otherwise  through  the  United  States 
Government,  charges  for  use  of  patents 
in  which  it  holds  a  royalty-free  license 
or  charges  for  data  which  it  has  a  right 
to  use  and  disclose  to  others,  or  which  is 
in  the  public  domain,  or  which  the 
Government  has  acquired  without 
restriction  upon  its  use  and  disclosure  to 
others.  This  policy  shall  be  applied  by 
the  Departments  in  negotiating  contract 
prices  for  foreign  license  technical 
assistance  contracts  (227.675)  or  supply 
contracts  with  second  sources  (227.674); 
and  in  commenting  on  such  agreements 
when  they  are  referred  to  the 
Departm.ent  of  Defense  by  the 
Department  of  State  pursuant  to  Section 
414  of  the  Mutual  Security  Act  of  1954  as 
amended  (22  U.S.C.  1934)'and  the 
International  Traffic  in  Arms 
Regulations  (see  227.675). 

227.673    Foreign  License  and  Technical 
Assistance  Agreements  Between  the 
Government  and  Domestic  Concerns. 

(a)  Contracts  between  the 
Government  and  a  primary  source  to 
provide  technical  assistance  or  patent 
rights  to  a  second  source  for  the 
manufacture  of  supplies  or  performance 
of  services  shall,  to  the  extent 
practicable,  specify  the  rights  in  patents 
and  data  and  any  other  rights  to  be 
supplied  to  the  second  source.  Each 
contract  shall  provide,  in  connection 
with  any  separate  agreement  between 
the  primary  source  and  the  second 
source  for  patent  rights  or  technical 
assistance  relating  to  the  articles  or 
services  involved  in  the  contract,  that — 

(1)  The  primary  source  and  his 
subcontractors  shall  not  make,  on 
account  of  any  purchases  by  the 
Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  through  the 
Government,  any  charge  to  the  second 
source  for  royalties  or  amortization  for 
patents  or  inventions  in  which  the 
Government  holds  a  royalty-free  license; 
or  data  which  the  Government  has  the 
right  to  possess,  use.  and  disclose  to 
others;  or  any  technical  assistance 
provided  to  the  second  source  for  which 
the  Government  has  paid  under  a 
contract  between  the  Government  anri 
the  primary  source:  and 

(2)  The  separate  agreement  between 
the  primary  and  second  source  shall 
include  a  statement  referring  to  the 
contract  between  the  Government  and 
the  primary  source,  and  shall  conform  to 
the  requirements  of  the  International 
Traffic  in  Arms  Regulations  (see 
227,675-1), 
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(b)  The  following  factors,  among 
others,  shall  be  considered  in 
negotiating  the  price  to  be  paid  the 
primary  source  under  contracts  within 
(a)  above: 

(1)  The  actual  cost  of  providing  data, 
personnel,  manufacturing  aids,  samples, 
spare  parts,  and  the  like; 

(2)  The  extent  to  which  the 
Government  has  contributed  to  the 
development  of  the  supplies  or  services, 
and  to  the  methods  of  manufacture  or 
performance,  through  past  contracts  for 
research  and  development  or  for 
manufacture  of  the  supplies  or 
performance  of  the  services;  and 

(3)  The  Government's  patent  rights 
and  rights  in  data  relating  to  the 
supplies  or  services  and  to  the  methods 
of  manufacture  or  of  performance. 

227.674  Supply  Contracts  Between  the 
Government  and  a  Foreign  Government  or 
Concern. 

In  negotiating  contract  prices  with  a 
second  source,  including  the 
redetermination  of  contract  prices,  or  in 
determining  the  allowability  of  costs 
under  a  cost-reimbursement  contract 
with  a  second  source,  the  contracting 
officer: 

(a)  Shall  obtain  from  the  second 
source  a  detailed  statement  (see  FAR 
27.204-l(a)(2))  of  royalties,  license  fees. 
and  other  compensation  paid  or  to  be 
paid  to  a  primary  source  for  any  of  his 
subcontractors)  for  patent  rights,  rights 
in  data,  and  other  technical  assistance 
provided  to  the  second  source,  including 
identification  and  description  of  such 
patents,  data,  and  technical  assistance; 
and 

(b)  Shall  not  accept  or  allow  charges 
which  in  effect  are — 

(1)  For  royalties  or  amortization  for 
patents  or  inventions  in  which  the 
Government  holds  a  royalty-free  license, 
or 

(2)  For  data  which  the  Government 
has  a  right  to  possess,  use,  and  disclose 
to  others,  or 

(3)  For  any  technical  assistance 
provided  to  the  second  source  for  which 
the  Government  has  paid  under  a 
contract  between  the  Government  and  a 
primary  source. 

227.675  Foreign  License  and  Technical 
Assistance  Agreements  Between  a 
Domestic  Concern  and  a  Foreign 
Government  or  Concern. 

227.675-1     International  Traffic  in  Arms 
Regulations. 

Pursuant  to  section  414  of  the  Mutual 
Security  Act  of  1954,  as  amended  (22 
U.S.C.  1934).  the  Department  of  State 
controls  the  exportation  of  data  relating 
to  articles  designated  in  the  United 
States  Munitions  List  as  arms. 


ammunition,  or  munitions  of  war.  (The 
Munitions  List  and  pertinent  procedures 
are  set  forth  in  the  International  Traffic 
in  Arms  Regulations,  22  CFR  et  seq.) 
Before  authorizing  such  exportation,  the 
Department  of  State  generally  requests 
comments  from  the  Department  of 
Defense.  On  request  of  the  Office  of  the 
Assistant  Secretary  of  Defense 
(International  Security  Affairs),  each 
Department  shall  submit  comments 
thereon  as  the  basis  for  a  Department  of 
Defense  reply  to  the  Department  of 
State.  Such  comments" shall  be  prepared 
in  the  light  of  the  following  excerpt  from 
the  International  Traffic  in  Arms 
Regulations. 

Sec.  124.04     Required  Provisions  in 
Agreements. 

(a)  Manufacturing  license  or  technical 
assistance  agreements  should  define  in 
precise  terms  the  following: 

|1)  The  equipment  and  technology 
involved: 

(2)  The  scope  of  the  information  to  be 
furnished; 

(3)  The  period  of  duration  of  the  agreement; 
(4]  Statement  of  ownership  of  equipment 

and  special  tools  in\  olved  which  would  be 
made  available  in  connection  with  the 
agreement.  In  lieu  of  inclusion  as  an  integral 
part  of  the  agreement,  the  applicant  may 
submit  this  information  in  the  form  of  an 
attachment  or  enclosure  to  the  agreement 
submitted  for  review. 

(b)  (1)  It  18  the  policy  of  the  United  States 
Government  not  to  pay  or  allow  to  be  paid  in 
connection  with  purchases  made  with  .Mutual 
Security  Program  funds,  a  charge  for  patent 
rights  in  which  it  holds  a  royalty-free  license. 
or  for  technical  data  which  it  has  a  right  to 
use  and  disclose  to  others  for  purposes  of  the 
Mutual  Security  Program,  or  which  are  in  the 
public  domain,  or  with  respect  to  which  it  has 
been  placed  in  possession  without  restriction 
upon  their  use  and  disclosure  to  others. 
Reasonable  charges  for  reproduction, 
handling,  mailing,  and  other  similar 
administrative  costs  do  not  fall  within  this 
policy. 

(2)  Pursuant  to  the  above  policy 
(subparagraph  (1)  of  this  paragraph) 
agreements  shall  be  written  in  such  a  way  as 
to  provide  that  (i)  purchases  of  items  by  or 
for  the  United  Slates  Government,  or  which 
funds  derived  through  the  Mutual  Security 
Program,  will  not  include  a  charge  (a)  for 
technical  data  in  the  possession  of  the  United 
States  Government,  or  m  which  the  United 
States  Government  has  a  right  to  possession, 
and  regarding  which  there  is  no  prohibition 
against  use  by  the  United  Slates  Government 
and  disclosure  to  others  and  (b)  for  royalties 
or  amortization  for  patents  or  inventions  in 
which  the  United  States  Government  holds  a 
royalty-free  license,  and  (ii)  the  license  rights 
transferred  by  such  agreements  will  be 
subject  to  existing  rights  of  the  United  States 
Government. 


227.675-2    Review  of  Agreements. 

(a)  In  reviewing  foreign  license  and 
technical  assistance  agreements 
between  primary  and  second  sources, 
the  Department  concerned  shall,  insofar 
as  its  interests  are  involved,  indicate 
whether  the  agreement  meets  the 
requirements  of  section  124.04  of  the 
International  Traffic  in  Arms 
Regulations  (see  227.675-1)  or  in  what 
respects  it  is  deficient.  Paragraphs  (b) 
through  (g)  below  provide  general 
guidance. 

(b)  When  it  is  reasonably  anticipated 
that  the  Government  will  purchase  from 
the  second  source  the  supplies  or 
services  involved  in  the  agreement,  or 
that  Military  Assistance  Program  funds 
will  be  provided  for  the  procurement  of 
the  supplies  or  services,  the  following 
guidance  applies. 

(1)  If  the  agreement  specifies  a 
reduction  in  charges  thereunder,  with 
respect  to  purchases  by  or  for  the 
Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  through  the 
Government,  in  recognition  of  the 
Government's  rights  in  patents  and  data, 
the  Department  concerned  shall 
evaluate  the  amount  of  the  reduction  to 
determine  whether  it  is  fair  and 
reasonable  in  the  circumstances,  before 
indicating  its  approval. 

(2)  If  the  agreement  does  not  specify 
any  reduction  in  charges  or  otherwise 
fails  to  give  recognition  to  the 
Government's  rights  in  the  patents  or 
data  involved,  approval  shall  be 
conditioned  upon  amendment  of  the 
agreement  to  reflect  a  reduction, 
evaluated  by  the  Department  concerned 
as  acceptable  to  the  Government,  in  any 
charge  thereunder  with  respect  to 
purchases  made  by  or  for  the 
Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  through  the 
Government,  in  accordance  with  Section 
124.04(b)  of  the  International  Traffic  in 
Arms  Regulations. 

(3)  If  the  agreement  provides  that  no 
charge  is  to  be  made  to  the  second 
source  for  data  or  patent  rights  to  the 
extent  of  the  Government's  rights,  the 
Department  concerned  shall  evaluate 
the  acceptability  of  the  provision  before 
indicating  its  approval. 

(41  If  time  or  circumstances  do  not 
permit  the  evaluation  called  for  in  (b) 
(1),  (2),  or  (3)  above,  the  guidance  in  (c) 
below  shall  be  followed. 

(c)  When  it  is  not  reasonably 
anticipated  that  the  Government  will 
purchase  from  the  second  source  the 
supplies  or  services  involved  in  the 
agreem.ent  nor  that  Militarj'  Assistance 
Program  funds  will  be  provided  for  the 
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purchase  of  the  supplies  or  services, 
then  the  following  guidance  applies. 

(1)  If  the  agreement  provides  for 
charges  to  the  second  source  for  data  or 
patent  rights,  it  may  suffice  to  fulfill  the 
requirements  of  section  124.04(b). 
quoted  above,  insofar  as  the  Department 
of  Defense  is  concerned  if: 

(i)  The  agreement  requires  the  second 
source  to  advise  the  primary  source 
when  he  has  knowledge  of  any  purchase 
made  or  to  be  made  from  him  by  or  for 
the  Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  through  the 
Government; 

(ii)  The  primary  source  separately 
agrees  with  the  Government  that  upon 
such  advice  to  him  from  the  second 
source  or  from  the  Government  or 
otherwise  as  to  any  such  a  purchase  or 
prospective  purchase,  he  will  negotiate 
with  the  Department  concerned  an 
appropriate  reduction  in  his  charges  to 
the  second  source  in  recognition  of  any 
Government  rights  in  patents  or  data: 
and 

(iii)  The  agreement  between  the 
primary  and  second  sources  further 
provides  that  in  the  event  of  any  such 
purchase  and  resulting  reduction  in 
charges,  the  second  source  shall  pass  on 
this  reduction  to  the  Government  by 
giving  the  Government  a  corresponding 
reduction  in  the  purchase  price  of  the 
article  or  service. 

(2)  If  the  agreement  provides  that  no 
charge  is  to  be  made  to  the  second 
source  for  data  or  patent  rights  to  the 
extent  to  which  the  Government  has 
rights,  the  Department  concerned  shall: 

(i)  Evaluate  the  acceptability  of  the 
provision  before  indicating  its  approval; 
or 

(ii)  Explicitly  condition  its  approval  on 
the  right  to  evaluate  the  acceptability  of 
the  provision  at  a  later  time. 

(d)  When  there  is  a  technical 
assistance  agreement  between  the 
primary  source  and  the  Government 
related  to  the  agreement  between  the 
primary  and  second  sources  that  is 
under  review,  the  latter  agreement  shall 
reflect  the  arrangements  contemplated 
with  respect  thereto  by  the 
Government's  technical  assistance 
agreement  with  the  primary  source. 

(e)  Every  agreement  shall  provide  that 
any  license  rights  transferred  under  the 
agreement  are  subject  to  existing  rights 
of  the  Government. 

(f)  In  connection  with  every 
agreement  referred  to  in  (b)  above,  a 
request  shall  be  made  to  the  primary 
source  (1)  to  identify  the  patents,  data, 
and  other  technical  assistance  to  be 
provided  to  the  second  source  by  the 
primary  source  or  any  of  his 
subcontractors,  (2)  to  identify  any  such 


patents  and  data  in  which,  to  the 
knowledge  of  the  primary  source,  the 
Government  may  have  rights,  and  (3)  to 
segregate  the  charges  made  to  the 
second  source  for  each  such  category  or 
item  of  patents,  data,  and  other 
technical  assistance.  Reviewing 
personnel  shall  verify  this  information 
or,  where  the  primary  source  does  not 
furnish  it.  obtain  such  information  from 
Governmental  sources  so  far  as 
practicable. 

(g)  The  Department  concerned  shall 
make  it  clear  that  its  approval  of  any 
agreement  does  not  necessarily 
recognize  the  propriety  of  the  charges  or 
the  amounts  thereof,  or  constitute 
approval  of  any  of  the  business 
arrangements  in  the  agreement,  unless 
the  Department  expressly  intends  by  its 
approval  to  commit  itself  to  the  fairness 
and  reasonableness  of  a  particular 
charge  or  charges.  In  any  event,  a 
disclaimer  should  be  made  to  charges  or 
business  terms  not  affecting  any 
purchase  made  by  or  for  the 
Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  through  the 
Government.  j 

20.  A  new  Subpart  227.70,  consisting 
of  sections  227.7000  through  272.7013.  is 
added  to  read  as  follows: 

Subpart  227.70— Infringement  Claims, 
Licenses,  and  Agreements 

272.7000    Scope. 

This  subpart  prescribes  policy, 
procedures,  and  instructions  for  use  of 
clauses  with  respect  to  processing 
licenses,  assignments,  and  infringement 
claims. 


227.7001  Policy. 

Whenever  a  claim  of  infringement  of 
privately-owned  rights  in  patented 
inventions  or  copyrighted  works  is 
asserted  against  any  Department  or 
Agency  or  the  Department  of  Defense, 
all  necessary  steps  shall  be  taken  to 
investigate,  and  to  settle 
administratively,  deny,  or  otherwise 
dispose  of  such  claim  prior  to  suit 
against  the  United  States.  This  subpart 
227.7  does  not  apply  to  licenses  or 
assignments  acquired  by  the 
Department  of  Defense  under  the  Patent 
Rights  clauses. 

227.7002  Statute*  PerUlning  to 
Administrative  Claims  of  Infringement 

Statutes  pertaining  to  administrative 
claims  of  infringement  in  the 
Department  of  Defense  include  the 
following:  the  Foreign  Assistance  Act  of 
1961,  22  use.  2356  (formerly  the  Mutual 
Security  Acts  of  1951  and  1954):  the 
Invention  Secrecy  Act.  35  U.S.C,  181- 


186;  10  use.  2386:  28  U.S.C.  1498;  and 
35  use.  286. 

227.7003  Claim*  for  Copyright 
Infringement. 

The  procedures  set  forth  herein  will 
be  followed,  where  applicable,  in 
copyright  infringement  claims. 

227.7004  Requirements' for  FUing  an 
Administrative  Claim  for  Patent 
Infringement. 

(a)  A  patent  infringement  claim  for 
compensation,  asserted  against  the 
United  States  under  any  of  the 
applicable  statutes  cited  in  227,7002. 
must  be  actually  communicated  to  and 
received  by  a  Department,  agency, 
organization,  office,  or  field 
establishment  within  the  Department  of 
Defense.  Claims  must  be  in  writing  and 
should  include  the  following: 

(1)  An  allegation  of  infringement; 

(2)  A  request  for  compensation,  either 
expressed  or  implied: 

(3)  A  citation  of  the  patent  or  patents 
alleged  to  be  infringed; 

(4)  A  sufficient  designation  of  the 
alleged  infringing  item  or  process  to 
permit  identification,  giving  the  military 
or  commercial  designation,  if  known,  to 
the  claimant; 

(5)  A  designation  of  at  least  one  claim 
of  each  patent  alleged  to  be  infringed;  or 

(6)  As  an  alternative  to  (4)  and  (5) 
above,  a  certification  that  the  claimant 
has  made  a  bona  fide  attempt  to 
determine  the  item  or  process  which  is 
alleged  to  infringe,  but  was  unable  to  do 
so,  giving  reasons,  and  stating  a 
reasonable  basis  for  his  belief  that  his 
patent  or  patents  are  being  infringed. 

(b)  In  addition  to  the  information 
listed  in  (a)  above,  the  following 
material  and  information  is  generally 
necessary  in  the  course  of  processing  a 
claim  of  patent  infringement.  Claimants 
are  encouraged  to  furnish  this 
information  at  the  time  of  filing  a  claim 
to  permit  the  most  expeditious 
processing  and  settlement  of  the  claim. 

(1)  A  copy  of  the  asserted  patent(s) 
and  identification  of  all  claims  of  the 
patent  alleged  to  be  infringed. 

(2)  Identification  of  all  procurements 
known  to  claimant  which  involve  the 
alleged  infringing  item  or  process, 
including  the  identity  of  the  vendor  or 
contractor  and  the  Government 
procuring  activity. 

(3)  A  detailed  identification  of  the 
accused  article  or  process,  particularly 
where  the  article  or  process  relates  to  a 
component  or  subcomponent  of  the  item 
procured,  an  element  by  element 
comparison  of  the  representative  claims 
with  the  accused  article  or  process.  If 
available,  this  identification  should 
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include  documentation  and  drawings  to 
illustrate  the  accused  article  or  process 
in  suitable  detail  to  enable  verification 
of  the  infringement  comparison. 

(4)  Names  and  addresses  of  all  past 
and  present  licenses  under  the  patent(s), 
and  copies  of  all  license  agreements  and 
releases  involving  the  patent(sl. 

(5)  A  brief  description  of  all  litigation 
in  which  the  patent(s)  has  been  or  is 
now  involved,  and  the  present  status 
thereof. 

(6)  A  list  of  all  persons  to  whom 
notices  of  infringement  have  been  sent, 
including  all  departments  and  agencies 
of  the  Government,  and  a  statement  of 
the  ultimate  disposition  of  each. 

(7)  A  description  of  Government 
employment  or  military  service,  if  any, 
by  the  inventor  and/or  patent  owner. 

(8)  A  list  of  all  Government  contracts 
under  which  the  inventor,  patent  owner. 
or  anyone  in  privity  with  him  performed 
work  relating  to  the  patented  subject 
matter. 

(9)  Evidence  of  title  to  the  patent(s) 
alleged  to  be  infringed  or  other  right  to 
make  the  claim. 

(10)  A  copy  of  the  Patent  Office  file  of 
each  patent,  if  available  to  claimant. 

(11)  Pertinent  prior  art  known  to 
claimant,  not  contained  in  the  Patent 
Office  file,  particularly  publications  and 
foreign  art.  In  addition  to  the  foregoing, 
if  claimant  can  provide  a  statement  that 
the  investigation  may  be  limited  to  the 
specifically  identified  accused  articles 
or  processes,  or  to  a  specific 
procurement,  it  may  materially  expedite 
determination  of  the  claim. 

(c)  Any  Department  receiving  an 
allegation  of  patent  infringement  which 
meets  the  requirements  of  this 
paragraph  shall  acknowledge  the  same 
and  supply  the  other  Departments* 
which  may  have  interest  therein  with  a 
copy  of  such  communication  and  the 
acknowledgement  thereof. 

'For  the  Department  of  the  Army.  Chief, 
Patents.  Copyrights,  and  Trademarks 
Division.  U.S.  Army  Legal  Services  Agency; 
for  the  Department  of  the  Navy,  The  Patent 
Counsel  for  Navy,  Office  of  Nava!  Research; 
for  the  Department  of  the  Air  Force.  Chief, 
Patents  Division.  Office  of  The  Judge 
Advocate  General;  for  the  Defense  Logistics 
Agency,  The  Office  of  Counsel;  for  the 
National  Security  Agency,  the  General 
Counsel;  for  the  Defense  Communications 
Agency,  the  Counsel;  for  the  Defense  Nuclear 
Agency,  The  General  Counsel;  and  for  the 
Defense  Mapping  Agency,  The  Counsel. 

(d)  If  a  communication  alleging  patent 
infringement  is  received  which  does  not 
meet  the  requirements  set  forth  above, 
the  sender  shall  be  advised  in  writing — 

(i)  That  his  claim  for  infringement  has 
not  been  satisfactorily  presented,  and 


(ii)  Of  the  elements  considered 
necessary  to  establish  a  claim. 

(e)  A  communication  making  a  proffer 
of  a  license  in  which  no  infringement  is 
alleged  shall  not  be  considered  as  a 
claim  for  infringement. 

227.7005  Indirect  Notice  of  Patent 
Infringement  Claims. 

(a)  A  communication  by  a  patent 
owner  to  a  Department  of  Defense 
contractor  alleging  that  the  contractor 
has  committed  acts  of  infringement  in 
performance  of  a  Government  contract 
shall  not  be  considered  a  claim  within 
the  meaning  of  227.7004  until  it  meets 
the  requirements  specified  therein. 

(b)  Any  Department  receiving  an 
allegation  of  patent  infringement  which 
meets  the  requirements  of  227.7004  shall 
acknowledge  the  same  and  supply  the 
other  Departments*  which  may  have  an 
interest  therein  with  a  copy  of  such 
communication  and  the 
acknowledgement  thereof. 

*  For  the  Department  of  the  Army,  Chief. 
Patents,  Copyrights,  and  Trademarks 
Division.  U.S.  Army  Legal  Services  Agency; 
for  the  Department  of  the  Navy.  The  Patent 
Counsel  for  Navy.  Office  of  .Naval  Research; 
for  the  Department  of  the  .Air  Force,  Chief, 
Patents  Division.  Office  of  The  Judge 
Advocate  General;  for  the  Defense  Logistics 
Agency,  The  Office  of  Counsel;  for  the 
National  Security  Agency,  the  General 
Counsel;  for  the  Defense  Communications 
Agency,  the  Counsel;  for  the  Defense  Nuclear 
Genera!  Agency.  The  General  Counsel;  and 
for  the  Defense  Mapping  Agency.  The 
Counsel. 

(c)  If  a  communication  covering  an 
infringement  claim  or  notice  which  does 
not  meet  the  requirements  of  227.7004(a) 
is  received  from  a  contractor,  the  patent 
owner  shall  be  advised  in  writing  as 
covered  by  the  instructions  of 
227.7004(d''). 

227.7006  Investigation  and  Administrative 
Disposition  of  Claims. 

An  investigation  and  administrative 
determination  (denial  or  settlement)  of 
each  claim  shall  be  made  in  accordance 
with  instructions  and  procedures 
established  by  each  Department,  and 
subject  to  the  following: 

(i)  When  the  procurement 
responsibility  for  the  alleged  infringing 
item  or  process  is  assigned  to  a  single 
Department  or  only  one  Department  is 
the  purchaser  of  the  alleged  infringing 
item  or  process,  and  the  funds  of  that 
Department  only  are  to  be  charged  in 
the  settlement  of  the  claim,  that 
Department  shall  have  the  sole 
responsibility  for  the  investigation  and 
administrative  determination  of  the 
claim  and  for  the  execution  of  any 
agreement  in  settlement  of  the  claim. 
Where,  however,  funds  of  another 


Department  are  to  be  charged,  in  whole 
or  in  part,  the  approval  of  such 
Department  shall  be  obtained  as 
required  by  208.7002.  Any  agreement  in 
settlem.ent  of  the  claim,  approved 
pursuant  to  208.7002  shall  be  executed 
by  each  of  the  Departments  concerned. 

(ii)  When  two  or  more  Departments 
are  the  respective  purchasers  of  alleged 
infringing  items  or  processes  and  the 
funds  of  those  Departments  are  to  be 
charged  in  the  settlement  of  the  claim, 
the  investigation  and  administrative 
determination  shall  be  the  responsibility 
of  the  Department  having  the 
predominant  financial  interest  in  the 
claim  rr  of  the  Department  or 
Departments  as  jointly  agreed  upon  by 
the  Departments  concerned.  The 
Department  responsible  for  negotiation 
shall,  throughout  the  negotiation. 
coordinate  with  the  other  Departments 
concerned  and  keep  them  advised  tDf  the 
status  of  the  negotiation.  Any  agreement 
in  the  settlement  of  the  claim  shall  be 
executed  by  each  Department 
concerned. 

227.7007  Notification  and  Disclosure  to 
Claimants. 

When  a  claim  is  denied,  the 
Department  responsible  for  the 
adminstrative  determination  of  the 
claim  shall  so  notify  the  claimant  or  his 
authorized  representative  and  provide 
the  claimant  a  reasonable  rationale  of 
the  basis  for  denying  the  claim. 
Disclosure  of  information  or  the 
rationale  referred  to  above  shall  be 
subject  to  applicable  statutes, 
regulations,  and  directives  pertaining  to 
security,  access  to  official  records,  and 
the  rights  of  others. 

227.7008  Settlement  of  indemnified 
Claims. 

Settlement  of  claims  involving 
payment  for  past  infringement  shall  not 
be  made  without  the  consent  of,  and 
equitable  contribution  by.  each 
indemnifying  contractor  involved,  unless 
such  settlement  is  determined  to  be  in 
the  best  interests  of  the  Government  and 
is  coordinated  with  the  Department  of 
Justice  with  a  view  to  preserving  any 
rights  of  the  Government  against  the 
contractors  involved.  If  consent  of  and 
equitable  contribution  by  the 
contractors  are  obtained,  the  settlement 
need  not  be  coordinated  with  the 
Department  of  Justice. 

227.7009  Patent  Releases,  License 
Agreements,  and  Assignments. 

This  section  contains  clauses  for  use 
in  patent  release  and  settlement 
agreements,  license  agreements,  and 
assignments,  executed  by  the 
Government,  under  which  the 


I 
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Government  acquires  rights.  Minor 
modifications  of  language  (e.g., 
pluralization  of  "Secretary"  or 
"Contracting  Officer")  in 
multidepartmentai  agreements  may  be 
made  if  necessary. 

227.7009-1     Requirad  ClausM. 

(a)  Officials  Not  To  Benefit.  Insert  the 
cljuse  at  FAR  52.203-1. 

(b)  Covenant  Against  Contingent  Fees. 
Insert  the  clause  at  FAR  52.203-5. 

(c)  Gratuities.  Insert  tiie  clau.se  at  FAR 
52.203-3. 

(d)  Assignment  of  Claims.  Insert  the 
clause  at  FAR  52.232-23. 

(e)  Disputes.  Pursuant  to  FAR  33.014, 
insert  the  clause  af  FAR  52.233-1. 

(f)  Non-Estoppel.  Insert  the  clause  at 
252.227-7000. 

227.7009-2    Clauses  To  B«  Used  Wtten 
AppticaMe. 

(a)  Release  of  Past  Infringement.  The 
clause  at  252.227-7001  is  an  example 
which  may  be  modified  or  omitted  as 
appropriate  for  particular 
circumstances,  but  only  upon  the  advice 
of  cognizant  patent  or  legal  counsel. 
(See  footnotes  at  end  of  clause.) 

(b)  Readjustment  of  Payments.  The 
clause  at  252.227-7002  shall  be  inserted 
in  contracts  providing  for  payment  of  a 
running  royalty. 

(c)  Termination.  The  clause  at 
252.227-7003  is  an  example  for  use  in 
contracts  providing  for  the  payment  of  a 
running  royalty.  This  clause  may  be 
modified  or  omitted  as  appropriate  for 
particular  circumstances,  but  only  upon 
the  advice  of  cognizant  patent  or  legal 
counsel.* 

*For  the  Department  of  the  Army.  Chief. 
Patents.  Copyrights,  and  Trademarks 
Division,  U.S.  Army  Legal  Services  Agency; 
lor  the  Department  of  the  Air  Force.  Chief. 
Patents  Division,  Office  of  the  Judge 
Advocate  General:  for  the  Defense  Logistics 
Agency.  The  Patent  Counsel:  for  the 
Department  of  the  Navy,  the  Patent  Counsel 
for  the  Navy.  Office  of  Naval  Research:  for 
the  Defense  Communications  Agency.  The 
Counsel;  for  the  Defense  Nuclear  Agency, 
The  General  Counsel;  and  for  the  Defense 
Mapping  Agency,  The  Counsel. 

227.7009-3    Addttionai  ClausM— Contracts 
Except  Running  Royalty  Contracts. 

The  following  clauses  are  examples 
for  use  in  patent  release  and  settlement 
agreements,  and  license  agreements  not 
providing  for  payment  by  the 
Government  of  a  running  royalty. 

(a)  License  Grant  Insert  the  clause  at 
252.227-7004. 

(b)  License  Term.  Insert  one  of  the 
clauses  at  252.227-7005  Alternate  I  or 
Alternate  11.  as  appropriate. 


227.7009-4    Additional  Clauaea— Contracts 
Providing  for  Payment  of  a  Running 
Royalty. 

The  clauses  set  forth  below  are 
examples  which  may  be  used  in  patent 
release  and  settlement  agreements,  and 
license  agreements,  when  it  is  desired  to 
cover  the  subject  matter  thereof  and  the 
contract  provides  for  payment  of  a 
running  royalty. 

(a)  License  Grant — Running  Royalty. 
No  Department  shall  be  obligated  to  pay 
royalties  unless  the  contract  is  signed  on 
behalf  of  such  Department.  Accordingly, 
the  License  Grant  clause  at  252.227-7006 
should  be  limited  to  the  practice  of  the 
invention  by  or  for  the  signatory 
Department  or  Departments. 

(b)  License  Term — Running  Royalty. 
The  clause  af  252.227-7007  is  a  sample 
form  for  expressing  the  license  term. 

(c)  Computation  of  Royalties.  The 
clause  at  252.227-7008  providing  for  the 
computation  of  royalties,  may  be  of 
varying  scope  depending  upon  the 
nature  of  the  royalty  bearing  article,  the 
volume  of  procurement,  and  the  type  of 
contract  pursuant  to  which  the 
procurement  is  to  be  accomplished. 

(d)  Reporting  and  Payment  of 
Royalties.  (1)  The  contract  should 
contain  a  provision  specifying  the  office 
designated  within  the  specific 
Department  involved  to  make  any 
necessary  reports  to  the  contractor  of 
the  extent  of  use  of  the  licensed  subject 
matter  by  the  entire  Department,  and 
such  office  shall  be  charged  with  the 
responsibility  of  obtaining  from  all 
procuring  offices  of  that  Department  the 
information  necessary  to  make  the 
required  reports  and  corresponding 
vouchers  necessary  to  make  the 
required  payments.  The  clause  at 
252.227-7009  is  a  sample  for  expressing 
reporting  and  payment  of  royalties 
requirements. 

(2)  Where  more  than  one  Department 
or  Government  Agenc;/  is  licensed  and 
there  is  a  ceiling  on  the  royalties 
payable  in  any  reporting  period,  the 
licensing  Departments  or  Agencies  shall 
coordinate  with  respect  to  the  pro  rata 
share  of  royalties  to  be  paid  by  each. 

(e)  License  to  other  Government 
Agencies.  When  it  is  intended  that  a 
license  on  the  same  terms  and 
conditions  be  available  to  other 
departments  and  agencies  of  the 
Government,  the  clause  at  252.227-7010 
is  an  example  which  may  be  used. 

227.7010    Assignmenta. 

(a)  The  clause  at  252.227-7011  is  an 
example  which  may  be  used  in  contracts 
of  assignment  of  patent  rights  to  the 
Government. 

(b)  To  facilitate  proof  of  contracts  of 
assignments,  the  acknowledgement  of 


the  contractor  should  be  executed 
before  a  notary  public  or  other  officer 
authorized  to  administer  oaths  (35 
U.S.C.  261). 

227-701 1     Procurement  of  RIgtits  In 
Inventions,  Patents,  and  Copyrights. 

Even  though  no  infringement  has 
occurred  or  been  alleged,  it  is  the  policy 
of  the  Department  of  Defense  to  procure 
rights  under  patents,  patent 
applications,  and  copyrights  whenever  it 
is  in  the  Government's  interest  to  do  so 
and  the  desired  rights  can  be  obtained 
at  a  fair  price.  The  required  and 
suggested  clauses  at  252.227-7004  and 
252.227-7010  shall  be  required  and 
suggested  clauses,  respectively,  for 
license  agreements  and  assignments 
made  under  this  paragraph.  The 
instructions  at  227.7009-3  and  227.7010 
concerning  the  applicability  and  use  of 
those  clauses  shall  be  followed  insofar 
as  they  are  pertinent. 

227.7012  Contract  Format. 

The  format  at  252.227-7012 
appropriately  modified  where 
necessary,  may  be  used  for  contracts  of 
release,  license,  or  assignment, 

227.7013  Recordation. 

Executive  Order  No.  9424  of  18 
February  1944  requires  all  executive 
Departments  and  agencies  of  the 
Government  to  forward  through 
appropriate  channels  to  the 
Commissioner  of  Patents  and 
Trademarks,  for  recording,  all 
Government  interests  in  patents  or 
applications  for  patents. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

231.205-18     (Amended) 

21.  Section  231.205-18  is  amended  by 
redesignating  the  existing  paragraph  (c) 
as  {c){l)(vii),  and  by  removing  the 
existing  paragraphs  (c)(1)  and  (c)(2). 

231.205-22    [Ramovcdl 

22.  Section  231.205-22  is  removed. 

PART  242— CONTRACT 
ADMINISTRATION 

23.  Section  242.302  is  amended  by 
adding  paragraph  (S-74)  to  read  as 
follows; 

242.302    Contract  Administration 

Functions. 

•         *         *         •         • 

(S-74)  In  connection  with  the 
provisions  of  paragraph  (b)  of  the  clause 
at  FAR  52.225-10.  Dufy-Free  Entry,  and 
paragraph  (c)  of  the  clause  at  252.225- 
7008.  Duty-Free  Entry — Qualifying 
Country  End  Products  and  Supplies, 
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negotiate  and  issue  appropriate  contract 
modifications  reducing  contract  prices. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

24.  Section  252.208-7003  is  amended 
by  revising  paragraph  (bj  to  read  as 
follows: 

252.208-7003    Required  Sources  for  High 
Carbon  Ferrochrome  (HCF). 

As  prescribed  at  208.7603(a).  insert  the 
following  clause: 

Required  Sources  for  High  Carbon 
Ferrochrome  (Aug  1984) 
*  •  *  •  • 

(b)  The  Contractor  agrees  that  end  items, 
components  and  processed  materials  thereof 
delivered  under  this  contract  shall  contam 
HCF  of  U.S.  manufacture,  and/or  it  has  met 
the  requirements  of  paragraph  (g)  of  this 
clause. 


252.22S-7007    [Amended] 

25.  Section  252.225-7007  is  amended 
by  removing  the  reference  "225.605(a)(S- 
70)"  in  the  introductory  paragraph  and 
inserting  in  its  place  "225.605." 

26.  Section  252.225-7008  is  revised  to 
read  as  follows: 

252.225-7008     Outy-Free  Entry— Qualifying 
Country  End  Products  and  Supplies. 

As  prescribed  at  225  605.  insert  the 
following  clause: 

Duty-Free  Entr>' — Qualifying  Country  End 
Products  and  Supplies  (Aug  1984) 

(a)  The  requirements  of  this  clause  apply  to 
this  contract  and  subcontracts,  which  term 
includes  purchase  orders,  that  involve 
supplies  to  be  accorded  duty-free  entry, 
whether — 

(1)  placed  directly  with  a  foreign  concern 
as  a  prime  contract;  or 

(2)  as  a  subcontract  or  purchase  order 
under  a  contract  placed  with  a  domestic 
concern. 

(b)  Except  as  otherwise  approved  by  the 
Contracting  Officer,  no  amount  is  or  will  be 
included  in  the  contract  price  on  account  of 
duty  with  respect  to — 

(1)  All  end  items  which  constitute 
"qualifying  country  end  products"  (as  defined 
in  DoD  FAR  Supplement  225.001)  to  be 
delivered  under  this  contract:  and 

(2)  All  supplies  (including,  without 
limitation,  raw  materials,  components,  and 
intermediate  assemblies)  produced  or  made 
in  qualifying  countries,  which  are  to  be 
incorporated  in  the  end  items  to  be  delivered 
under  this  contract;  Provided  That  such  end 
items  are  manufactured  in  the  United  Slates 
or  in  a  qualifying  country,  except  supplies 
imported  into  the  United  States  prior  to  the 
date  of  this  contract  or.  in  the  case  of 
supplies  imported  by  a  first  or  lower  tier 
subcontractor  hereunder,  prior  to  the  date  of 
the  subcontract. 

(c)  Unless  the  Contracting  Officer 
otherwise  agrees,  duty-free  entry  certificates 


will  not  be  furnished  under  fixed-price 
contracts  which  were  based  on  supplying  a 
domestic  end  item  or  component  unless  the 
Contractor  agrees  to  negotiate  an  appropriate 
reduction  in  contract  price  if  the  ConlrHctor, 
subsequent  to  award,  decides  to  furnish  a 
qualifying  country  end  product  or  component. 

(d)  The  Contractor  warrants  that  all  such 
qualifying  country  supplies,  for  which  duly- 
free  entry  is  to  be  claimed,  are  intended  to  be 
delivered  to  the  Government  or  incorporated 
in  the  end  items  to  be  delivered  under  this 
contract  and  that  duty  shall  be  paid  by  the 
Contractor  to  the  extent  that  such  supplies,  or 
any  portion  thereof  (if  not  scrap  or  salvage) 
are  directed  to  nongovernmental  use  other 
than  as  a  result  of  a  competitive  sale  made, 
diverted,  or  authorized  by  the  Contracting 
Officer. 

(e)  The  Government  agrees  to  execute 
duty-free  entry  certificates  and  to  afford  such 
assistance  as  appropnate  in  order  to  obtain 
the  duty-free  entry  of  qualifying  country  end 
products  as  to  which  the  shipping  documents 
bear  the  notation  specified  in  paragraph  (f) 
below,  except  as  the  Contractor  may 
otherwise  agree. 

(f)  All  shipping  documents  submitted  to 
Customs,  covering  foreign  end  products  or 
supplies  for  which  duty-free  entry  certificates 
are  to  be  issued  in  accordance  with  this 
clause,  shall  (1)  consign  the  shipments  to  the 
appropriate  (i)  Military  Department  in  care  of 
the  particular  Contractor,  including  the 
Contractor's  delivery  address,  or  (li)  the 
appropriate  military  installation;  and  (2)  bear 
the  following  information: 

(i)  Prime  contract  number  plus  delivery 
order,  if  applicable; 

(ii)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies,  if  applicable; 

(iii)  Identification  of  carrier 

(iv)  The  notation:  •UNITED  STATES 
GOVERNME.NT.  DEPARTMENT  OF 
DEFENSE  Duty-Free  Entry  to  be  claimed 
pursuant  to  Schedule  8,  Part  3,  Item  No, 
832.00,  Tariff  Schedules  of  the  United  States. 
Upon  arrival  of  shipment  at  the  appropriate 
port  of  entry.  District  Director  of  Customs, 
please  release  shipment  under  19  CFR  142 
and  notify  Commander,  Defense  Contract 
Administration  Services  Region  (DC.^SR), 
New  York,  ATTN;  Customs  Function,  201 
Varick  Street.  New  York,  New  York  10014,  for 
execution  of  Customs  Form  7501,  7501A,  or 
7506  and  any  required  duty-free  entry 
certificates."  (Note:  The  above  notation  shall 
be  used  only  for  direct  shipments  to  a  U.S. 
military  installation.  In  cases  where  the 
shipment  will  be  consigned  to  other  than  a 
military  installation,  e.g.,  a  domestic 
contractor's  plant,  the  shipping  document 
notation  shall  be  altered  to  insert  the  name 
and  address  of  the  Contractor,  agent  or 
broker  who  will  notify  the  Commander, 
Defense  Contract  Adm:nistration  Services 
Region  (DCASR),  New  York,  for  execution  of 
the  duty-free  entry  certificates.) 

(v)  Gross  weight  in  pounds  (if  freight  is 
based  on  space  tonnage,  state  cubic  feet  in 
addition  to  gross  shipping  weight); 

(vi)  Estimated  value  in  U.S.  dollars;  and 

(vii)  Activity  Address  Number  of  the 
Contract  Administration  Office  (CAO) 
actually  administering  the  prime  contract, 
e.g..  for  DCASMA  Dayton.  DLA8DP. 


(g)  Preparation  of  Customs  Forms. 

(1)  Elxcept  for  shipments  consigned  to  a 
military  installation,  die  Contractor  shall 
prepare,  or  authonze  an  agent  to  prepare,  any 
customs  forms  required  for  the  entry  of 
foreign  supphes  in  connection  wi!h  DoD 
contracts  into  the  United  States,  its 
possessions,  or  Puerto  Rico,  The  completed 
customs  forms  shall  be  submitted  to  the 
District  Director  of  Customs  with  a  copy  to 
DCASR  NY  for  execution  of  any  required 
duty-free  entry  certificates.  Shipments 
consigned  directly  to  a  military  installation 
will  be  released  in  accordance  with  Sections 
10.101  and  10  102  of  the  US  Customs 
Regulations. 

(2)  For  shipments  containing  both  supplies 
which  are  to  be  accorded  duty-free  entry  and 
supplies  which  are  not.  the  Contractor  shall 
identify  on  the  customs  forms  those  items 
which  are  eligible  for  duty-free  entry 

fh)  T^e  Contractor  agrees  to  prepare  (if  this 
contract  is  placed  direct  with  a  foreign 
supplier)  or  to  instruct  the  foreign  supplier  to 
prepare  a  sufficient  number  of  copies  of  the 
bill  of  lading  (or  other  shipping  document)  so 
that  at  least  two  of  the  copies  accompanying 
the  shipment  will  be  available  for  use  by  the 
District  Director  of  Customs  at  the  port  of 
entry  and  to  consign  the  shipment  as 
specified  m  (f)  above,  and  to  mark  the 
exterior  of  all  packages  as  follows: 

(1)  "UNITED  STATES  GOVERNXE-NT. 
DEPARTME.\T  OF  DEFE.\SE"  and 

(2)  the  Activity  Address  .Number  applicable 
to  the  contract  administration  office  actually 
administering  the  prime  contract. 

(i)  The  Contractor  agrees  to  ensure  that  the 
Contracting  Officer  administering  the  prime 
contract  is  notified  in  writing  of  any  purchase 
under  the  contract  of  qualifying  country 
supplies  to  be  accorded  duty-free  entry  that 
are  to  be  imported  into  the  United  Stales  for 
delivery  to  the  Government  or  for 
incorporation  in  end  items  to  be  delivered  to 
the  Government  Such  notice  shall  be 
furnished  to  the  CAO  immediateU  upon  the 
award  to  the  qualifying  country  supplier.  The 
notice  shall  identify: 

(1)  F*rime  contract  number  plus  delivery 
order  number  if  applicable; 

(2)  Total  dollar  value  of  the  prime  contract 
or  delivery  order: 

(3)  Ejipiration  date  of  the  prime  contract  or 
delivery  order; 

(4)  Foreign  supplier  name; 

(5)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies; 

(61  Total  dollar  value  of  the  subcontract  for 
fore;gn  supplies; 

(7)  Expiration  date  of  the  subcontract  for 
foreign  supplies: 

(8)  List  of  Items  purchased;  and 

(9)  Certification  by  the  purchaser  of  foreign 
supplies:  1  certify  that  all  such  supplies  for 
which  duty-free  entry  is  to  be  claimed  are 
intended  to  be  delivered  to  the  Government 
or  incorporated  in  the  end  items  to  be 
delivered  under  this  contract,  and  that  duty 
shall  be  paid  by  the  Contractor  to  the  extent 
that  such  supplies,  or  any  portion  thereof  (if 
not  scrap  or  salvage)  are  diverted  to 
nongovernmental  use  other  than  as  a  result  of 
a  competitive  sale  made,  directed  or 
authorized  by  the  Contracting  Officer, 
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(10)  The  qualifying  country;  and 

(11)  The  scheduled  delivery  date(s). 

(j)  This  clause  shall  not  apply  to  purchases 
of  qualifying  country  supplies  in  connection 
with  this  contract  if  (1)  such  qualifying 
country  supplies  are  identical  in  nature  with 
supplies  purchased  by  the  Contractor  or  any 
subcontractor  hereunder  in  connection  with 
its  commercial  business;  and  (2)  it  is  not 
economical  or  feasible  to  account  for  such 
supplies  so  as  to  assure  that  the  amount  of 
such  supplies  for  which  duty-free  entry  is 
claimed  pursuant  to  this  clause  does  not 
ex~eed  the  amount  thereof  purchased  in 
connection  with  this  contract. 

(k)  The  Contractor  agrees  to  insert  the 
substance  of  this  clause,  including  this 
paragraph  (k),  in  all  subcontracts  for  supplies 
hereunder  Each  such  subcontract  shall 
require  the  subcontractor  to  identify  this 
contract  by  its  contract  number  on  any 
shipping  documents  submitted  to  Customs 
covering  supplies  for  which  dutyfree  entry  is 
to  be  claimed  pursuant  to  this  clause.  The 
Contractor  also  agrees  to  ensure  that  the 
name  and  address  of  the  Contracting  Officer 
administering  the  prime  contract  (name  and 
address  of  the  CAO  cognizant  of  the  prime 
contract),  and  its  Activity  Address  Number 
(Appendix  N  of  the  DoD  FAR  Supplement), 
and  the  information  required  by  (i)  (1),  (2) 
and  (3)  above  is  included  in  applicable 
subcontracts. 

(End  of  clause) 

252.225-7012    (Amended) 

27.  Section  252.22S-7012  is  amended  to 
add  the  word  "Rico"  between  the  words 
"Puerto"  and  "Provided"  in  the  first 
sentence  of  the  clause. 

28.  Section  252.225-7014  is  revised  to 
read  as  follows: 

252.225-7014    Duty-Free  Entry— Additional 
Provisions. 

As  prescribed  at  225.605,  insert  the 
following  clause: 

Duly-Free  Entry— Additional  Provisions  (Aug 
1984) 

(a)  The  requirements  of  this  clause 
supplement  the  clause  of  this  contract 
entitled  Duty-Free  Entry,  and  both  of  these 
clauses  apply  to  this  contract  and 
subcontracts,  which  term  includes  purchase 
orders,  that  involve  supplies  to  be  accorded 
duty-free  entry  whether — 

(1)  Placed  directly  with  a  foreign  concern 
as  a  pnme  contract;  or 

|2)  As  a  subcontractor  purchase  order 
under  a  contract  placed  with  a  domestic 
concern. 

(b)  Notification  for  Supplies  Not  Previously 
Identified.  The  Contractor  shall  send  the 
notification  required  by  paragraph  (b)(1)  of 
the  Duly-Free  Entry  clause  contained  in  this 
contract  to  the  Contracting  Officer 
administering  this  contract. 

(c)  Notification  Applicable  to  All  Foreign 
Supplies.  In  addition  to  any  data  required  by 
paragraph  (b)(1)  of  the  Duty-Free  Entry 
clause,  the  Contractor  shall  furnish  the 
following  for  all  foreign  supplies  to  be 
imported  pursuant  to  paragraph  (a)  or  (b)  of 
the  Duly-Free  Entry  clause.  This  information 


must  be  furnished  to  the  Contracting  Officer 
administering  the  prime  contract  immediately 
upon  award  of  any  contract  or  subcontract 
involving  supplies  to  be  accorded  duty-free 
entry. 

(1)  Prime  contract  number  plus  delivery 
order  number,  if  applicable; 

(2)  Total  dollar  value  of  the  prime  contract 
or  delivery  order; 

(3)  Expiration  date  of  the  prime  contract  or 
delivery  order; 

(4)  Foreign  supplier  name; 

(5)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies; 

(6)  Total  dollar  value  of  the  subcontract  for 
foreign  supplies; 

(7)  Expiration  date  of  the  subcontract  for 
foreign  supplies; 

(8)  List  of  items  purchased;  and 

(9)  Certification  by  the  purchaser  of  foreign 
supplies;  I  certify  that  all  such  supplies  for 
which  duty-free  entry  is  to  be  claimed  are 
intended  to  be  delivered  to  the  Government 
or  incorporated  in  the  end  items  to  be 
delivered  under  this  contract,  and  that  duty 
shall  be  paid  by  the  Contractor  to  the  extent 
that  such  supplies,  or  any  portion  thereof  (if 
not  scrap  or  salvage)  are  diverted  to 
nongovernmental  use  other  than  as  a  result  of 
a  competitive  sale  made,  directed  or 
authorized  by  the  Contracting  Officer. 

(d)  Inclusion  in  Subcx)ntracts.  The 
Contractor  agrees  to  incorporate  the 
substance  of  this  clause,  including  this 
paragraph,  in  any  subcontract  (including 
purchase  orders)  in  accordance  with 
paragraph  (i)  (eye)  of  the  Duty-Free  Entry 
clause  of  this  contract.  The  Contractor  agrees 
to  ensure  that  the  name  and  address  of  the 
Contracting  Officer  administering  the  prime 
contract  (name  and  address  of  the  CAO 
cognizant  of  the  prime  contract  and  its 
Activity  Address  Number  (Appendix  N  of  the 
DoD  FAR  Supplement))  and  the  information 
required  by  (c)  (1),  (2),  and  (3)  above  are 
included  in  applicable  subcontracts. 

(e)  Shipping  Documents.  For  the  purpose  of 
properly  completing  the  shipping  document 
instructions  as  required  by  paragraph  (f)  of 
the  Duty-Free  Entry  clause,  the  Contractor 
shall  insert  Defense  Contract  Administration 
Services  Region  (DCASR)  New  York,  ATTN: 
Customs  Function,  201  Varick  Street,  New 
York,  New  York  10014,  as  the  cognizant 
contract  administration  office  (for  paragraph 
(f)  only)  in  those  cases  when  the  shipment  is 
consigned  directly  to  a  military  installation. 
In  cases  when  the  shipment  will  be  consigned 
to  other  than  a  military  installation,  e.g.,  a 
domestic  contractor's  plant,  the  shipping 
document  notation  required  by  paragraph  (f) 
of  the  clause  shall  be  altered  to  insert  the 
name  and  address  of  the  Contractor,  agent  or 
broker  who  will  prepare  the  customs 
documentation  in  accordance  with  applicable 
customs  directives  in  anticipation  of  the 
execution  of  the  Duty-Free  Entry  certificates. 
In  either  case,  the  shipping  documents  will 
contain  the  following  items  in  addition  to 
those  required  by  paragraph  (f)  of  the  Duty- 
Free  Entry  clause: 

(1 )  If  applicable,  delivery  order  number  on 
the  Government  prime  contract; 

(2)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies,  if  applicable; 

(3)  Activity  Address  Number  of  the 
Contract  Administration  Office  (CAO) 


actually  administering  the  prime  contract, 
e.g.,  for  DCASMA  Dayton,  DLA8DP. 

(f)  Preparation  of  Customs  Forms.  Except 
for  shipment  consigned  to  a  military 
installation,  the  Contractor  shall  prepare,  or 
authorize  an  agent  to  prepare,  any  customs 
forms  required  for  the  entry  of  foreign 
supplies  in  connection  with  DoD  contracts 
into  the  United  States,  its  possessions,  or 
Puerto  Rico.  The  completed  customs  forms 
shall  be  submitted  to  the  District  Director  of 
Customs  with  a  copy  of  DCASR  NY  for 
execution  of  any  required  duty-free  entry 
certificates.  For  shipments  containing  both 
supplies  which  are  to  be  accorded  duty-free 
entry  and  supplies  which  are  not.  the 
Contractor  shall  identify  on  the  customs 
forms  those  items  which  are  eligible  for  duty- 
free entry  in  accordance  with  the  provisions 
of  the  Duty-Free  Entry  clause  contained  in 
this  contract.  Shipments  consigned  directly  to 
a  military  installation  will  be  released  in 
accordance  with  Sections  10.101  and  10.102  of 
the  U.S.  Customs  Regulations. 

(g)  Exterior  Markings.  The  Contractor  shall 
ensure  that  all  exterior  containers  are  marked 
in  accordance  with  paragraph  (g)  of  the  Duty- 
Free  Entry  clause,  including  the  following 
additional  data: 

(1)  "UNITED  STATES  GOVERNMENT. 
DEPARTMENT  OF  DEFENSE;" 

(2)  The  Activity  Address  Number 
applicable  to  the  contract  administration 
office  actually  administering  the  prime 
contract. 

(End  of  clause) 

29.  Sections  252.227-7000  through 
252.227-7012  are  added  to  read  as 
follows: 

252.227-7000     Non-Estoppel. 

As  prescribed  at  227-7009-1.  insert  the 
following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

Non-Estoppel  (Oct  1966) 

The  Government  reserves  the  right  at  any 
time  to  contest  the  enforceability,  validity. 
scope  of,  or  the  title  to  any  patent  or  patent 
application  herein  licensed  without  waiving 
or  forfeiting  any  right  under  this  contract. 

(End  of  clause) 

252.7001     Release  of  Past  Infringement 

As  prescribed  at  227.7009-2(a).  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

Release  of  Past  Infringement  (Aug  1984) 

The  Contractor  hereby  releases  each  and 
every  claim  and  demand  which  he  now  has 
or  may  hereafter  have  against  the 
Government  for  the  manufacture  or  use  by  or 
for  the  Government  prior  to  the  effective  date 
of  this  contract,  of  any  inventions  covered  by 
(i)  any  of  the  patents  and  applications  for 
patent  identified  in  this  contract,  and  (ii)  any 
other  patent  or  application  for  patent  owned 
or  hereafter  acquired  by  him,  insofar  as  and 
only  to  the  extent  that  such  other  patent  or 
patent  application  covers  the  manufacture, 
use.  or  disposition  of  (description  of  subject 
matter)." 
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(End  of  clause) 

'Bracketed  portions  of  the  clause  may  be 
omitted  when  not  appropririte  or  not 
encompassed  by  the  release  as  negotiated. 

252.227-7002    Readjustment  of  Payments. 

As  prescribed  at  227.70O9-2(b).  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

Readjustment  of  Payments  (Oct  1966) 

(a)  If  any  license,  under  substantially  the 
same  patents  and  authorizing  substantially 
the  same  acts  whirh  are  authorized  under 
this  contract,  has  been  or  shall  hereafter  be 
granted  within  the  United  Stales,  on  royalty 
terms  which  are  more  favorable  to  the 
licensee  than  those  contained  herein,  the 
Government  shall  be  entitled  to  the  benefit  of 
such  more  favorable  terms  with  respect  to  all 
royalties  accruing  under  this  contract  after 
the  date  such  more  favorable  terms  become 
effective,  and  the  Contractor  shall  promptly 
notify  the  Secretary  in  writing  of  the  granting 
of  such  more  favorable  terms. 

(b)  In  the  event  any  claim  of  any  patent 
hereby  licensed  is  construed  or  held  invalid 
by  decision  of  a  court  of  competent 
jurisdiction,  the  requirement  to  pay  royalties 
under  this  contract  insofar  as  it  arises  solely 
by  reason  of  such  claim,  and  any  other  claim 
not  materially  different  therefrom,  shall  be 
interpreted  in  conformity  with  the  court's 
decision  as  to  the  scope  of  validity  of  such 
claims;  Prvvided.  however,  that  in  the  event 
such  decision  is  modified  or  reversed  on 
appeal,  the  requirement  to  pay  royalties 
under  this  contract  shall  be  interpreted  in 
conformity  v\ith  the  final  decision  rendered 
on  such  appeal. 

(Knd  of  clause) 

252.227-7003    Termlnatton. 

As  prescribed  at  227.7009-2(c),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

Termination  (Aug  1984) 

Notwithstanding  any  other  provision  of  this 
contract,  the  Government  shall  have  the  right 
to  terminate  the  within  license,  in  whole  or  in 
part,  by  giving  the  Contractor  not  less  than 
thirty  (30)  days  notice  in  writing  of  the  date 
such  termination  is  to  be  effective;  Provided. 
however,  that  such  termination  shall  not 
affect  the  obligation  of  the  Government  to 
pay  royalties  which  have  accrued  prior  to  the 
effective  date  of  such  termination. 

(End  of  clause) 

252.227-7004     License  Grant. 

As  prescribed  at  227.7009-3(a),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

License  Grant  (.\ug  1984) 

(a)  The  Contractor  hereby  grants  to  the 
Government  an  irrevocable,  nonexclusive, 
nontransferable,  and  paid  up  license  under 
the  following  patents,  applications  for  patent, 
and  any  patents  granted  on  such 
applications,  and  under  any  patents  which 
may  issue  as  the  result  of  any  reissue, 
division  or  continuation  thereof,  to  practice 
by  or  cause  to  be  practit.ed  for  the 


Government  throughout  the  world,  any  and 

all  of  the  inventions  thereunder,  in  the 
manufacture  and  use  of  any  article  or 
material,  in  the  use  of  any  method  or  process, 
and  in  the  disposition  of  any  article  or 
material  in  accordance  with  law: 

b'S,  Patent  No, 

Date — 

Application  Serial  No,    

Filing  date^ — — 

together  with  corresponding  foreign  patents 
and  foreign  applications  for  patents,  insofar 
as  the  Contractor  has  the  right  to  grant 
licenses  thereunder  without  incurnng  an 
obligation  to  pay  royalties  or  other 
compensation  to  others  solely  on  account  of 
such  grant. 

(b)  .No  rights  are  granted  or  implied  by  the 
agreement  under  any  other  patents  other  than 
as  provided  above  or  by  operation  of  law, 

(c)  Nothing  contained  herein  shall  limit  any 
rights  which  the  Government  may  have 
obtained  by  virtue  of  prior  contracts  or  by 
operation  of  law  or  otherwise. 

(End  of  clause) 

252.227-7005    License  Term. 

As  prescribed  at  227,7009-3(b),  insert 
one  of  the  following  clauses  in  patent 
releases,  Hcense  agreements,  and 
assignments: 

(ALTERNATE  I) 

License  Term  (.^ug  1984) 

The  license  hereby  granted  shall  remain  in 
full  force  and  effect  for  the  full  terra  of  each 
of  the  patents  referred  to  in  the  "License 
Grant"  clause  of  this  contract  and  any  and  all 
patents  hereafter  issued  on  applications  for 
patent  referred  to  in  such  'License  Grant " 
clause. 

(End  of  clause) 
(ALTERNATE  11) 
License  Terra  (Aug  1984) 

The  license  hereby  granted  shall  terminate 


on  the day  of 19 ;  Provided. 

however,  that  said  termination  shall  be 
without  prejudice  to  the  completion  of  any 
contract  entered  into  by  the  Government 
prior  to  said  date  of  termination  or  to  the  use 
or  disposition  thereafter  of  any  articles  or 
materials  manufactured  by  or  for  the 
Government  under  this  license. 

(Ejid  of  clause) 

252.227-7006    License  Grant— Running 
Royalty. 

As  prescribed  at  227  7009-4(a),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

License  Grant — Running  Royalty  (Aug  1984) 

(a)  The  Contractor  hereby  grants  to  the 
Government,  as  represented  by  the  Secretary 

of .  an  irrevocable,  nonexclusive. 

non  transferable  license  under  the  following 
patents,  applications  for  patent,  and  any 
patents  granted  on  such  applications,  and 
under  any  patents  which  may  issue  as  the 
result  of  any  reissue,  division,  or  continuation 
thereunder  to  practice  by  or  cause  to  be 

practiced  for  the  Department  of . 

throughout  the  world,  any  and  all  of  the 


inventions  thereunder  in  the  manufacture  and 
use  of  any  article  or  material,  in  the  use  of 
any  method  or  process,  and  in  the  disposition 
of  any  article  or  material  m  accordance  with 
law: 

U,S,  Patent  No 

Date    . 

Application  Serial  No.    

Filing  date 

together  with  corresponding  foreign  patents 
and  foreign  applications  for  patent,  insofar  as 
the  Contractor  has  the  nght  to  grant  licenses 
thereunder  without  incurring  an  obligation  to 
pay  royalties  or  other  compensation  to  others 
solely  on  account  of  such  grant, 

(b)  No  nghls  are  granted  or  implied  by  the 
agreement  under  any  other  patents  other  than 
as  provided  above  or  by  operation  of  law. 

(c)  Nothing  contained  herein  shall  limit  any 
rights  which  the  Government  ma>  have 
obtained  by  virtue  of  prior  contracts  or  by 
operation  of  law  or  otherwise. 

(Elnd  of  clause) 

252.^7-7007    License  Term— Running 
Royalty. 

As  prescribed  at  227,7(X)9-4(b].  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

License  Term — Running  Royalty  (Aug  1984) 

TTie  license  hereby  granted  shall  remain  in 
full  force  and  effect  for  the  full  term  of  each 
of  the  patents  referred  to  in  the  "License 
Grant"  clause  of  this  contract  and  any  and  ail 
patents  hereafter  issued  on  applications  for 
patent  referred  to  above  unless  sooner 
terminated  as  elsewhere  herein  provided, 
(End  of  clause) 

252.227-7000    Computation  of  Royalties. 

As  prescribed  at  227.7009-4(c),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

Computation  of  Royalties  (Aug  1964) 

Subject  to  the  conditions  hereinafter  staled, 
royalties  shall  accrue  to  the  Contractor  under 
this  agreement  on  all  articles  or  materials 
embodying,  or  manufactured  by  the  use  of, 
any  or  all  inventions  claimed  under  any 
unexpired  United  States  patent  licensed 
herein,  upon  acceptance  thereof  by  the 

Department  of ,  at  the  rate  of 

percent  of  the  net  selling  pnce  ni  such 
articles  or  materials  (amount)  per  (name  of 
item]*  whether  manufactured  by  the 
Government  or  procured  under  a  fixed  price 
contract,  and  at  the  rale  of  (amount)  per 
(name  of  item)  acquired  or  manufactured  by  a 
Contractor  performing  under  a  cost- 
reimbursement  contract.  With  respect  to  such 
articles  or  materials  made  by  the  Department 

of .  "net  selling  price,"  as  used  in 

this  paragraph,  means  the  actual  cost  of 
direct  labor  and  materials  without  allowance 
for  overhead  and  supervision. 

(End  of  clause) 

'Use  bracketed  matter  as  appropriate. 
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2S2J27-7009    Raportlng  and  Payment  of 
RoyaltiM. 

As  prescribed  at  227.7009-4(d),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

Reporting  and  Payment  of  Royalties  (Aug 
1984) 

(a)  The  (procuring  ofFice)  shall,  on  or  before 
the  sixtieth  (60th)  day  next  following  the  end 

of  each  yearly*  period  ending 

during  which  royalties  have  accrued  under 
this  license,  deliver  to  the  Contractor,  subject 
to  military  security  regulations,  a  report  in 
writing  furnishing  necessary  information 
relative  to  royalties  which  have  accmed 
under  this  contract. 

(b)  Royalties  which  have  accrued  under 
this  contract  during  the  yearly*  period  ending 

shall  be  paid  to  the  Contractor  (if 

appropriations  therefor  are  available  or 
become  available)  within  sixty  (60)  days 
following  the  receipt  of  a  voucher  from  the 
Contractor  submitted  in  accordance  with  the 
report  referred  to  in  (a)  of  this  clause; 
Provided,  that  the  Government  shall  not  be 
obligated  to  pay,  in  respect  of  any  such 
yearly  period,  on  account  of  the  combined 
royalties  accruing  under  this  contract  directly 
and  under  any  separate  licenses  granted 
pursuant  to  the  "License  to  Other 
Government  Agencies"  clause  (if  any)  of  this 

contract,  an  amount  greater  than dollars 

($ ).  and  if  such  combined  royalties 

exceed  the  said  maximum  yearly  obligation. 
each  department  or  agency  shall  pay  a  pro 
rata  share  of  the  said  maximum  yea.'ly 
obligation  as  determined  by  the  proportion  its 
accrued  royalties  bear  to  the  combined  total 
of  accrued  royalties. 

(End  of  clause) 

'The  frequency,  date,  and  length  of 
reporting  periods  should  be  selected  as 
appropriate  to  the  particular  circumstances  of 
the  contract. 

252.227-70 1 0    Ucense  to  Other 
Government  Agencies. 

As  prescribed  at  227-7009-4(e),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments; 

License  to  Other  Government  Agencies  (.Aug 
1S84) 

The  Contractor  hereby  agrees  to  grant  a 
separate  license  under  the  patents, 
applications  for  patents,  and  improvements 
referred  to  in  the  "License  Grant"  clause  of 
this  contract,  on  the  same  terms  and 
conditions  as  appear  in  this  license  contract, 
to  any  other  department  or  agency  of  the 
Government  at  any  time  on  receipt  of  a 
written  request  for  such  a  license  from  such 
department  or  agency;  Provided,  however, 
that  as  to  royalties  which  accrue  under  such 
separate  licenses,  reports  and  payments  shall 
be  made  directly  to  the  Contractor  by  each 
such  other  department  or  agency  pursuant  to 
the  terms  of  such  separate  licenses.  The 
Contractor  shall  notify  the  Licensee 
hereunder  promptly  upon  receipt  of  any 
request  for  license  hereunder. 


(End  of  clause)  I 

252.227-70 1 1     Assignments. 

As  prescribed  at  227.7010.  insert  the 
following  clause  in  assignments: 

Assignment  (Aug  1984) 

The  Contractor  hereby  conveys  to  the 
Government,  as  represented  by  the  Secretary 

of .  the  entire  right,  title,  and  interest 

in  and  to  the  following  patents  (and 
applications  for  patent),  in  and  to  the 
inventions  thereof,  and  in  and  to  all  claims 
and  demands  whatsoever  for  infringement 
thereof  heretofore  accrued,  the  same  to  be 
held  and  enjoyed  by  the  Government  through 
its  duly  appointed  representatives  to  the  full 
end  of  the  term  of  said  patents  (and  to  the  full 
end  of  the  terms  of  all  patents  which  may  be 
granted  upon  said  applications  for  patent,  or 
upon  any  division,  continuation-in-part  or 
continuation  thereof): 

U.S.  Patent  No 

Date . 

Name  of  Inventor     

L'.S.  Application  Serial  No.   

Filing  Date- 


Name  of  Inventor     

together  with  corresponding  foreign  patents 
and  applications  for  patent  insofar  as  the 
Contractor  has  the  right  to  assign  the  same. 
(End  of  clause) 

252.227-7012     Patent  License  and  Release 
Contract. 

As  prescribed  at  227.7012,  insert  the 
following  clause  in  patent  releases, 
hcense.  agreements,  and  assignments: 

(Contract  No) 

Patent  License  and  Release  Contract  (Aug 
1984) 

This  Contract  is  effective  as  of  the day 

of 19 .  between  the  United 

States  of  America  (hereinafter  called  the 

Government),  and ■ (hereinafter 

called  the  Contractor),  a  corporation 
organized  and  existing  under  the  laws  of  the 

State  of ),  (a  partnership  consisting 

of ),  (an  individual  trading  as 

-),  of  the  City  of in  the  State 


of- 

W'hereas,  Contractor  warrants  that  he  has 
the  right  to  grant  the  within  license  and 
release,  and  the  Government  desires  to 
procure  the  same,  and 

Whereas,  this  contract  is  authorized  by 
law.  including  10  U.S.C.  2386. 

Now  Therefore,  in  consideration  of  the 
grant,  release  and  agreements  hereinafter 
recited,  the  parties  have  agreed  as  follows: 

Article  1.  License  Grant.* 

(Insert  the  clause  at  252.227-7004  for  a  paid 
up  license,  or  the  clause  at  252,227-7006  for  a 
license  on  a  running  royalty  basis.) 

Article  2.  License  Term." 

(Insert  the  appropriate  alternative  clause  at 
252.227-7005  for  a  paid  up  license,  or  the 
clause  at  252.227-7007  for  a  license  on  a 
running  royalty  basis.) 

Article  3.  Release  of  Past  Infringement. 
'  (Insert  the  clause  at  252.227-7001.) 

Article  4.  Non-Estoppel. 

(Insert  the  clause  at  252.227-7000.) 

Article  5.  Payment. 


The  Contractor  shall  be  paid  the  sum  of 

Dollars  ($ )  in  full  compensation  for 

the  rights  herein  granted  and  agreed  to  be 
granted.  (For  a  license  on  a  running  royalty 
basis,  insert  the  clause  at  252.227-7006  in 
accordance  with  the  instructions  therein,  and 
also  the  clause  as  specified  at  252.227-7002 
and  252.227-7009  and  252  227-7010.) 

Article  6.  Officials  .Not  to  Benefit. 

(Insert  the  clause  at  F.AR  52.203-1.) 

Article  7.  Covenant  Against  Contingent 
Fees. 

(Insert  the  clause  at  FAR  52.203-5.) 

Article  8.  Assignment  of  Claims. 

(Insert  the  clause  at  FAR  52.232-23.) 

Article  9.  Gratuities. 

(Insert  the  clause  at  FAR  52.203-3.) 

Article  10.  Disputes. 

(Insert  the  clause  at  FAR  52.223-1.) 

Article  11.  Successors  and  Assignees. 

This  Agreement  shall  be  binding  upon  the 
Contractor,  his  successors**  and  assignees, 
but  nothing  contained  in  this  Article  shall 
authorize  an  assignment  of  any  claim  against 
the  Government  otherwise  than  as  permitted 
by  law. 

In  Witness  Whereof,  the  parties  hereto 
have  executed  this  contract. 

The  United  States  of  America. 


By    : 

Dale    

[Signature  and  Title  of  Contractor) 


B\    

Date 

*lf  only  a  release  is  procured,  delete  this 
article:  if  an  assignment  is  procured,  use  the 
clause  at  252.227-7011. 

"When  the  Contractor  is  an  individual, 
change  "successors"  to  "heirs:"  if  a 
partnership  modify  appropriately. 

252.227-7013     (Amended] 

30.  Section  252.227-7013  is  amended 
by  redesignating  the  existing  paragraphs 
(e)  and  (f)  of  the  clause  to  read  "(f)"  and 
"(g)"  respectively,  adding  a  sentence  at 
the  end  of  paragraph  (d)(2).  and  adding 
paragraph  (e)  to  read  as  follows: 

252.227-7013    Rights  in  Technical  Data  and 
Computer  Software. 

•         ♦         •         ♦         • 

(d)  *  •  * 

(2)  *  *  *  In  either  case,  the  Government 
shall  give  written  notice  to  the  Contractor  of 
the  action  taken. 

(e)  Relation  to  Patents  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 


252.227-7025     [Amended] 

31.  Section  252.227-7025  is  amended 
by  inserting  the  word  "not"  between  the 
words  "does"  and  "include"  in  the  last 
sentence  of  the  undesignated  paragraph 
entitled  "Technical  Data"  in  paragraph 
(a)  of  the  clause. 
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32.  Section  252.236-7005  is  revised  to 
read  as  follows: 

252.236-7005    Salvage  Materials  and 
Equipment. 

As  prescribed  at  236.572-2,  insert  the 
following  clause: 

Salvage  Materials  and  Equipment  (Jan  1965) 

The  Contractor  shall  maintain  adequate 
property  control  records  for  all  mater-.als  or 
equipment  specified  to  be  salvaged.  These 
records  may  be  in  accordance  with  the 
Contractors  system  of  property  control,  if 
approved  by  the  property  administrator.  The 
Contractor  shall  be  responsible  for  the 
adequate  storage  and  protection  of  all 
salvaged  materials  and  equipment  and  shall 
replace,  at  no  cost  to  the  Government,  all 
salvage  materials  and  equipment  which  are 
broken  or  damaged  during  salvage  operations 
as  the  result  of  his  negligence,  or  while  in  his 
care. 

(End  of  clause] 

33.  SfT.tinn  252.236-7008  is  amended 
by  adding  paragraph  (a)(ii)  to  the  clause 
to  read  as  follows: 

252.236-7008    Superintendence  of 

Subcontractors. 

•  •  •  •  * 

(a)  •  •  • 

(ii)  If  70%  or  more  of  the  value  of  the  work 
is  subcontracted,  the  Contractor  shall  be 
required  to  furnish  two  such  superintendents 
to  be  responsible  for  coordinating,  directing, 
inspecting  and  expediting  the  subcontract 
work. 
***** 

34.  Section  252.236-7011  is  amended 
by  inserting  the  word  "landing"  between 
the  words  "the"  and  "areas"  in 
paragraph  (e)(1)  of  the  clause,  and 
addmg  a  footnote  at  the  end  of  the 
clause  to  read  as  follows: 

252.236-70 1 1     Airfield  Safety  Precautions. 

(End  of  clause) 

*At  some  airfields  the  width  of  the  primary 
surfaces  is  1.500  feet  (750  feet  on  each  side  of 
the  runway  centerline).  In  such  instances, 
substitute  the  proper  width  in  the  clause, 

(FR  Doc.  85-7208  Filed  3-27-85;  8:45  am] 

BILLING  CODE  3810-01-M 


48  CFR  Parts  202,  204,  208,  212,  217, 
228,  230,  236,  242,  243,  and  252 

(Defense  Acquisition  Circular  84-4] 
DoD  FAR  Supplement 

AGENCY:  Department  of  Defense, 
action:  Final  rule. 

SUMMARY:  Defense  Acquisition  Circular 
(DAC)  84-4  amends  the  DoD  FAR 
Supplement  with  respect  to  change  of 
contracting  activity  designation. 


contract  reporting,  high  carbon 
ferrochrom.e  (HCF),  master  agreement 
for  repair  and  alteration  of  vessels:  and 
patents,  data,  and  copyrights:  and 
provides  a  statement  regarding 
limitations  contained  in  the  DoD  FY 
1984  Appropriation  Act  with  respect  to 
termmation  liabilities. 
EFFECTIVE  DATE:  April  1,  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Lloyd,  Executive  Secretary, 
Defense  Acquisition  Regulatory  Council, 
OUSDRE(AM)  (D.ARS), 
OUSDRE[M&RS),  Room  3D139, 
Pentagon,  Washington.  D.C.  20301-3062, 
telephone  (202)  697'-7268, 
SUPPLEMENTARY  INFORMATION: 

Background 

The  DoD  FAR  Supplement  is  codified 
in  Chapter  2,  Title  48  of  the  Code  of 
Federal  Regulations. 

The  October  1.  1984  revision  of  the 
CFR  is  the  most  recent  edition  of  that 
title.  It  reflects  amendments  to  the  1984 
edition  of  the  DoD  FAR  Supplement 
made  by  Defense  Acquisition  Circulars 
84-1  through  84-3. 

Interested  parties  may  submit 
proposed  revisions  to  this  Supplement 
directly  to  the  DAR  Council. 

List  of  Subjects  in  48  CFR  Ch.  2 

Government  procurement. 
James  T.  Brannan, 

Director.  Defense  Acquisition  Regulatory 

Council. 

Defense  Acquisition  Circular 
[Number  84-4] 
March  23, 1984. 

All  DoD  FAR  Supplement  and  other 
directive  material  contained  in  this 
Defense  Acquisition  Circular  is  effective 
April  1.  1984. 

Defense  Acquisition  Circular  (DAC) 
84-4  amends  the  DoD  F.-\R  Supplement 
and  prescribes  procedures  to  be 
followed.  The  following  is  a  summary  of 
the  amendments  and  procedures; 

Item  I — DoD  Appropriation  Act — 
Termination  Liabilities 

Contracting  activities  engaged  in 
lease,  charter,  or  similar  agreements  for 
vessels,  aircraft  or  vehicles  should  be 
aware  of  the  following  limitations 
contained  in  the  DoD  FY  1984 
Appropriation  Act: 

Sec.  778.  No  funds  available  to  the 
Department  of  Defense  during  the  current 
fiscal  year  may  be  used  to  enter  into  any 
contract  with  a  term  of  three  years  or  more, 
inclusive  of  any  option  for  contract  extension 
or  renewal,  for  any  vessels,  aircraft  or 
vehicles,  through  a  lease,  charter,  or  similar 
agreement,  that  imposes  an  estimated 
termination  liability  (excluding  the  estimated 


value  of  the  leased  item  at  the  time  of 
termination)  on  the  Government  exceeding  50 
per  centum  of  the  original  purchase  value  of 
the  vessel,  aircraft,  or  vehicle  invoUed  for 
which  the  Congress  has  not  spec:fica;iy 
provided  authority  in  an  appropriation  act  foi 
the  obligation  of  10  per  centum  of  such 
termination  liability. 

Item  II — Change  of  Contracting  Activity 
Designation 

Section  202, 1(a)  is  revised  to 
substitute  "U,S.  Army  Ballistic  Missile 
Defense  Organization"  for  "U.S.  Army 
Ballistic  Missile  Defense  Systems 
Command,"  in  the  list  of  designated 
contracting  activities  for  the  .Army,  This 
revises  the  designation  made  in  the  DoD 
FAR  Supplement  at  the  time  of  its  initial 
printing. 

Item  III— Subpart  204.6,  Contract 
Reporting 

Subpart  204,6  has  been  revised  in  its 
entirety  to  make  corrections  to 
misspelled  words  and  make  other 
nonsubstantive  corrections  as  dicovered 
in  the  initial  publication  of  the  DoD  FAR 
Supplement.  Section  204.671-5  is 
corrected  to  include  proper  references. 
Section  204.672-5  is  corrected  to  include 
coverage  omitted  at  publication  of 
original  text. 

Item  IV— Subpart  208.76.  High  Carbon 

Ferrochrome  (HCFj 

A  new  Subpart  208.76  has  been 
developed  \\'hich  establishes  procedures 
for  restrictive  procurement  of  high 
carbon  ferrochrome  used  by  DoD.  The 
related  clause  is  included  in  Part  252. 

Item  V — Subpart  217.71,  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels 

A  new  Subpart  217.71  is  added  to 
provide  guidance  for  use  of  the  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels.  Required  clauses  and  clauses  to 
be  used  as  applicable,  prescribed  at 
217,7104.  are  included  in  Part  252, 

Item  VI— Deletion  of  Subpart  236.72. 
Patents,  Data,  and  Copyrights 

To  conform  to  FAR  implem.entation 
guidance  which  was  Departmentaily 
directed  by  the  DAR  Council  at  its 
meeting  of  March  7.  1984,  Subpart  236.72 
is  deleted  from  the  Supplement  m  its 
entirety.  Federal  Acquisition  Circular 
(FAC)  No.  1  to  the  FAR  contains 
substantial  coverage  on  patent  policies, 
procedures  and  clauses,  thereby 
precluding  the  need  for  such  coverage  in 
the  DoD  FAR  Supplement. 

Item  VII — Editorial  Corrections 

Section  212.302  is  amended  for  clarity. 
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Section  2in  "106  is  revised  to  add  the 
words  "is  not"  which  were  inadvertently 
omitted  Lorn  the  DoD  FAR  Supplement" 
at  the  time  of  its  initial  publication. 

Adoption  of  Amendments 

Therefore,  the  DoD  FAR  Supplement 
rontaincj  in  48  CFR  Chapter  2  is 
amended  as  set  forth  below. 

1.  The  authority  for  48  CFR  Chapter  2 
reads  as  follows: 

AutJiority:  5  U.S.C.  ,301.  10  L'  S.C.  2202,  DoD 
Directive  5000,35.  and  UoD  FAR  Supplement 

201  3C1, 

PART  202— DEFINITIONS  OF  WORDS 
AND  TERMS 

202. 1     ( Amended  I 

2.  In  section  202  1.  paragraph  (a|  is 
■dnu'rUei.i  by  revising  the  entry  readmit 
"U.S.  Army  Dalli.stH:  Missile  Defense 
Systems  Com.mar.d    to  read  "U.S.  Army 
Balistic  Missile  Defense  Oraanization." 


■ADMINISTRATIVE 


PART  204- 
MATTERS 

3.  Section  204.671-5  is  a.mended  by 
revising  "Code  8"  in  pa'-agraph  (c)(2),  by 
revising  the  second  sentence  of 
paragraph  (dl(l)(v],  by  revising  the 
reference  in  paragraph  (d)[13)(i)  reading 
■7-104.35  (a)  or  (b)  '  to  read  "252,232-16" 
and  by  revising  the  reference  in 
paragraph  (dKl3)(ii)  reading  "7-104.35" 
to  re<id  "252,232-7004"  as  follows: 

204.671-5    Instructions  for  Completion  of 
DD  Form  350. 


(c) 
(?1 


Code 


Reason 


fxocuierneni  <of  wlich  a  toreign  govemmert  refm- 
burses  the  Ct-sartment  tor  th«  cos!  of  the  pcocure- 
mom  91  '.he  p'ooefty,  supplies,  ot  services  lof  such 
aovflfr.inen!  and  oniy  one  source  a  available,  or 
tV  lefTis  .^t  ar  ir.te^a' l.5»^al  aqraemen'  of  treaty 
t;«T\»eer  trie  oiMed  Sales  and  a  'oreq-^  gc»ern- 
^tfrit  a.jrNr.Tre  cr  'ec:a*'e  tha*  a'.:  s,jcr,  pr-.ci'er^ert 
!.i<>..  je  t'om  Slices  5pecii«;d  wiinm  sucn  interna- 
tional dgreerrient  or  treaw 


(d)  •     •    • 
(1)  *     •     • 

(v)  '    '    '  A  nonprofit  institution  is 
defined  as  any  corporation,  foundation, 
trust,  or  institution  not  organized  for 
profit,  no  part  of  the  net  earnings  of 
which  inure  to  the  bene.'it  of  any  private 
shareholder  or  indiv  iduai.   "    *    * 

4.  Section  204.672-5  is  amended  by 
revising  paragraph  {c|(2)  and  adding 
paragraph  (c:(3)  to  read  as  follows: 

204.672-5     Instructions  for  Completion  of 
the  DD  Form  1057. 


(r)  *    *   *  I 

(2)  Enter  on  Line  3. a.,  the  number  and 
dollar  value  of  actions  of  $10,000  or  less 
which  were  negotiated  under  10  U.S.C. 
2304(a)(3)  and  are  small  business-small 
purchase  set-asides  in  accordance  with 
FAR  13.105. 

(3)  Enter  on  Line  3.b.,  the  number  and 
dollar  value  of  actions  of  $25,000  or  less 
which  were  negotiated  under  10  U.S,C. 
2304(a)(3)  and  are  not  small  business- 
small  purchase  set-asides  in  accordance 
with  FAR  13,105, 


204.673-5     I  Amended  l| 

5.  Section  204.673-5' is  amended  by 
revising  the  figure  in  paragraph  (n)(l) 
reading  "$500,400.49"  to  read 

"S.'HJO.snn  4Q" 

PART  208— REQUIRED  SOURCES  CF 
SUPPLIES  AKT;  SERVICES 

6.  Subpart  208.76,  consisting  of 
sections  208.7601  through  208.7603,  is 
added  to  read  as  follows: 

Subpart  203.76— High  Carbon 
Ferrochrome  (HCF) 

208.7601  Definitions. 

"U.S.  manufar,ture"imeans  high 
carbon  ferrochrome  (l^CF) 
manufactured  iti  the  United  States, 
regardless  of  the  source  of  the  chrome 
ore.  HCF  means  ferrochromium  alloy 
that  contains  three  percent  or  more 
carbon  and  50  percent  or  more 
chromium. 

208.7602  Policy. 

It  has  been  determined  that  defense 
requirements  for  HCF  must  be  acquired 
from  U.S.  manufacturing  sources  (to  the 
maximum  extent  practical).  Accordingly, 
all  acquisitions  of  HCF  and  all 
acquisitions  of  items  containing  HCF 
shall  include,  except  as  provided  in 

208.7603  below,  a  requirement  that  such 
HCF  and  HCF  incorporated  in  items 
delivered  under  the  contract  be  of  U.S. 
manufacture  only. 

208.7603     Procedures.  I 

(a)  The  clause  set  forth  at  252.208- 
7003,  Required  Sources  of  HCF,  shall  be 
inserted  in  all  contracts  except: 

(1)  When  the  Contracting  Officer 
knows  that  the  item  being  acquired  does 
not  contain  HCF; 

(2)  In  small  purchases  using  small 
purchase  procedures  other  than  in 
purchase  of  HCF  as  the  end  item; 

(3)  Purchase  of  standard  commercial 
end  items,  other  than  purchases  of  HCF 
as  the  end  item,  or  steel  plate,  sheet  or 
ingots  and  the  like  that  incorporate  HCF; 

(4)  Purchases  madepverseas  for 
overseas  use;  or 


(5)  In  cases  where  we  have 
memoranda  of  understanding  (.MOU)/ 
Offset  agreements  with  our  .N'ATO 
Allies  and  non-domestic  HCF  is 
incorporated  in  the  end  item  being 
furnished  in  support  of  defense 
contracts, 

(b)  Subsequent  to  the  award  of  a 
contract,  the  Contracting  Officer  may 
waive  the  requirements  set  forth  at 
252.208-7003,  Required  Sources  for  HCF, 
Such  waiver  may  be  granted  on  a  case- 
by-case  basis  when  adequate  U.S. 
supplies  of  f  ICF  are  not  available  to 
meet  DoD  needs  on  a  timely  basis.  Such 
waivers  will  only  be  granted  to  the 
extent  and  for  the  period  of  time 
necessary  to  permit  the  contractor  to 
acquire  and  use  U.S.  HCF. 

PART  212— CONTRACT  DELIVERY  OR 
PERFORMANCE 

7.  Section  212.302(8-70)  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

212.302    General. 

(S-70)  DoD  Priorities  and  Allor.ations 
Manual.*   *   *  Authorized  deviations  to 
the  priorities  and  allocations  rules  and 
regulations  are  published  in  the  Manual. 

PART  217-SPECIAL  CONTRACTING 
METHODS 

8.  Subpart  217,71,  consisting  of 
sections  217.7100  through  217,7104.  is 
added  to  read  as  follows: 

Subpart  217.71— Master  Agreement 
For  Repair  and  Alteration  of  Vessels 

217.7100  Scope  of  Subpart. 

Acquisition  policies  and  procedures 
applicable  to  the  Master  Agreement  for 
Repair  and  Alteration  of  Vessels  are  set 
forth  in  this  part. 

217.7101  Definitions. 

(a)  Master  Agreement  for  Repair  and 
Alteration  of  Vessels — The  Master 
Agreement  is  not  a  contract  and 
contains  no  statement  of  work.  It  is  a 
written  compilation  of  both  required 
clauses  and  clauses  used  as  applicable 
which  establishes  in  advance  the  terms 
and  conditions  upon  which  a  contractor 
will  effect  repairs,  alterations,  and /or 
additions  to  vessels,  under  the 
provisions  of  job  orders  awarded  by 
contracting  activities  from  time  to  time. 
The  clauses  comprising  the  .Master 
Agreement  for  Repair  and  Alteration  of 
Vessels  are  set  forth  in  217.7104. 

[h)/ob  Order — A  fixed  price  contract 
entered  into  with  a  contractor  which  has 
previously  executed  a  Master 
Agreement  for  Repair  and  Alteration  cf 
Vessels.  The  job  order  applies  to  a 
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specific  acquisition  and  sets  forth  the 
scope  of  work,  price,  delivery  date,  and 
additional  matters  peculiar  to  the 
requirements  of  the  specific  acquisition. 
The  job  order  incorporates  by  reference 
or  appends  the  clauses  of  the  Master 
Agreement  as  required  or  applicable. 

217.7102  Policy. 

(a)  Tl.fa  Master  Agreement  for  Repair 
and  Alteration  of  Vessels  shall  be 
entered  into  with  all  prospective 
contractors  located  within  the  United 
States,  its  possessions,  or  Puerto  Rico, 
which  request  ship  repair  work  and 
which  possess  the  organization  and 
facilities  to  perform  such  work 
satisfactorily.  Issuance  of  the  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels  does  not  constitute  approval  of 
the  contractor's  facilities  for  any 
particular  acquisition. 

(b)  When  using  the  Master  Agreement 
for  Repair  and  Alteration  of  Vessels  in 
work  with  prospective  contractors 
located  outside  the  United  States,  its 
possessions,  or  Puerto  Rico,  the 
applicable  portions  of  217.7104  shall  be 
used  as  a  guide. 

(c)  The  Government  may  from  time  to 
time  desire  to  issue  job  orders  under  the 
Master  Agreement  for  Repair  and 
Alteration  of  Vessels  to  effect  repairs, 
alterations,  and/or  additions  to  vessels 
belonging  to  f(jreign  governments. 
Vessels  of  a  foreign  government  will  be 
treated  as  if  they  were  vessels  of  the 
United  States  Government,  whenever  so 
requested  by  the  contracting  officer.  The 
IF^,  RFP.  or'RFQ  and  job  order  will 
identify  the  vessel  and  the  foreign 
government. 

217.7103  Procedures. 

2 1 7.7 1 03- 1     Content  and  Format. 

The  Master  Agreement  for  Repair  and 
Alteration  of  Vessels  shall  contain  a  set 
of  "Contract  Clauses."  These  contract 
clauses  shall  be  classified  into  two 
groups.  The  first  group,  identified  as  Part 
217.7104(a),  shall  mclude  all  clauses 
made  mandatory  by  statute,  executive 
order,  or  the  Federal  Acquisition 
Regulation,  and  shall  be  incorporated 
into  job  orders  awarded  under  the 
Master  Agreement  for  Repair  and 
Alteration  of  Vessels.  The  second  group, 
identified  as  Part  217.7104(b),  shall 
include  those  clauses  to  be  incorporated 
into  job  orders  awarded  under  the 
Master  Agreement  for  Repair  and 
Alteration  of  Vessels,  as  applicable.  The 
format  set  forth  below  may  be  adapted 
to  fit  specific  circumstances. 

MASTER  .AGREEMENT  FOR  REPAIR  AND 
ALTERATION  OF  VESSELS 

This  Agreement  is  enlered  into  this  —  day 
of .  19 — .  bv  the  United  States  of 


America,  hereinafter  called  the 
"Government. '  represented  by  the 
Contracting  Officer. ,  and 


.  a  corporation  organized  and 

existing  under  the  laws  of  the  State  of , 

hereinafter  called  the  "Contractor."  The 
clauses  of  the  Federal  Acquisition  Regulation 
(FAR)  and  the  Department  of  Defense  (DoD) 
F.'^R  Supplement,  as  set  forth  herein,  have 
been  agreed  upon  by  the  parties  hereto  for 
use  in  Invitations  for  Bids,  Requests  for 
Proposals.  Requests  for  Quotations,  and/or 
Job  Orders  to  effect  repairs,  alterations,  and/ 
or  additions  to  vessels,  issued  by  the 
Government  from  time  to  time  under  this 
Agreement.  It  is  further  agreed  that  the 
clauses  set  forth  in  DoD  F.\R  Supplement 
217.7104(a)  are  mandatory  and  shall,  by 
reference  or  attachment,  be  incorporated  in 
each  job  order  awarded  pursuant  to  this 
Agreement. 

This  Agreement  may  be  cancelled  by  either 
party  upon  thirty  (30)  days  written  notice 
without  affecting  rights  and  liabilities  under 
any  job  order  existing  at  the  time  of 
cancelldtion;  Provided,  however,  that  the 
Contractor  shall  perform  and  complete  under 
the  terms  hereof  all  work  covered  by  any  job 
order  entered  into  hereunder  prior  to  the 
effective  date  of  cancellation,  as  such  iob 
order  may  be  modified  by  any  change  order 
issued  under  clause  252.217-7101  entitled 
Changes,  hereof. 

This  Agreement  may  be  modified  only  by 
mutual  agreement  of  the  parties.  However, 
the  Governmeni  has  the  right  to  cancel  this 
Agreement  upon  thirty  (30)  days  written 
notice  at  any  time  the  parties  fail  to  agree 
upon  any  modification  to  this  Agreement 
which  is  required  by  statute,  executive  order, 
the  Federal  Acquisition  Regulation,  or  the 
DoD  FAR  Supplement.  A  modification  of  this 
Agreement  shall  not  affect  any  job  order  in 
existence  at  the  time  of  modification,  unless 
the  parties  so  agree. 

The  rights  and  obligations  of  the  parties  to 
this  Agreement  shall  be  subject  to  and 
governed  by  the  provisions  of  this 
Agreement,  the  provisions  of  job  orders 
issued  hereunder,  and  the  drawings,  design 
plans,  and  specifications.  To  the  extent  of 
any  inconsistency  between  this  Agreement 
and  any  job  order,  including  any  drawings, 
design  plans,  and  specifications,  the 
provisions  of  this  Agreement  shall  govern. 

IN  WITNESS  WHEREOF,  the  parties  have 
executed  this  Agreement  as  of  the  day  and 
year  first  above  written. 

THE  UNITED  STATES  OF  AMERICA 

By    

(Contracting  Officer) 


By 


(Contractorl 


(Title) 


217.7103-2     Period  of  Agreement. 

Either  party  to  the  Agreement  shall 
have  the  right  to  cancel  it  without 
affecting  the  rights  and  liabilities  under 
any  job  order  in  existence  at  the  time  of 
cancellation  by  giving  30  days  written 
notice;  Provided,  however,  that  the 
contractor  shall  perform  and  complete 
under  the  terms  thereof  all  work  covered 


by  any  job  order,  and  any  modifications 
thereto,  entered  into  prior  to  the 
effective  date  of  cancellation.  The 
Master  Agreement  for  Repair  and 
Alteration  of  Vessels  will  remain  in 
force  until  cancelled  by  either  party 
thereto. 

217.7103-3    Inviting  Bids,  Proposals,  or 
Quotations  for  Job  Orders. 

(a)  When  a  requirement  arises  for  the 
type  of  work  covered  by  the  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels  within  the  United  States,  bids, 
proposals  or  quotations  will  be  solicited 
from  prospective  contractors  which 
have  previously  executed  a  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels  and  from  prospective 
contractors  which  possess  the  necessary 
qualifications  to  perform  the  work  and 
agree  to  execute  a  Master  Agreement  foi 
Repair  and  Alteration  of  Vessels  before 
award  of  a  job  order. 

(b)  The  contracting  officer  shall 
ensure  that  solicitations  are  prepared  in 
the  Uniform  Contract  Format  and  in 
accordance  with  FAR  Part  14.  Subpart 
14.2  or  Part  15.  Subpart  15.4  as 
applicable.  Solicitations  shall  include 
the  clauses  in  217.7104(a)  and.  as 
applicable,  the  clauses  in  217  7104(b). 
Whenever  the  Government  shall  invite 
the  contractor  to  submit  a  bid  or 
proposal  for  the  repair,  completion, 
alteration  of  or  addition  to  a  vessel,  the 
contracting  officer  shall  notify  the 
contractor  in  reasonable  detail  of  (i)  the 
nature  of  the  work  to  be  performed,  (ii) 
the  date  the  vessel  will  be  available  to 
the  contractor,  and  (lii)  the  date  the 
work  is  to  be  completed.  Whenever  bulk 
ammunition  is  aboard  the  vessel,  the 
notice  shall  so  state.  Unless  the  notice 
otherwise  states,  bids  or  proposals  shall 
be  submitted  on  the  basis  that  the  work 
will  be  performed  at  the  contractor's 
site. 

(c)  In  the  event  that  the  contractor  is 
willing  and  able  to  perform  the  work, 
the  contractor,  where  practicable,  shall 
be  afforded  an  opportunity  to  inspect 
the  items  of  work  to  be  accomplished  on 
such  vessel,  and  the  contractor  shall 
submit  a  bid.  proposal,  or  quotation  as 
requested  by  the  contracting  oLHcer  for 
the  performance  of  the  work  as  set  forth 
in  the  solicitation.  If  the  contracting 
officer  requests  the  contractor  to 
negotiate,  the  contractor  shall  submit  a 
proposal  which  shall  include  a 
breakdown  of  the  price  ;n  such  form  and 
supported  by  such  reasonable  detail  as 
the  contracting  officer  may  request,  but 
in  any  case  indicating  at  a  minimum  the 
amount  proposed  for  (i)  direct  labor,  (ii) 
material,  (iii)  overhead,  and  (iv) 
contingencies  and  profit. 


I 
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217.7103-4     Pre-Award  Survey. 

In  a'ii].*;;ir  ';i  the  procedures  set  forth 
in  PV\R  g.ir-;  :":)r  makini;  the 
determination  called  for  '  v  FAR  9,lfX). 
the  contracting  officer  mav  make,  before 
awardmg  a  job  order,  a  pre-award 
survey  of  the  conlractur's  operations, 
including  any  analysis  of  the 
contractor's  proposed  subcontractors,  to 
insure  the  adequacy  and  suitability  of 
facilities,  including  safety  standards  and 
adequacy  of  fire  protection,  adequacy  of 
facilities  for  the  health,  comfort,  and 
welfare  of  the  crew  of  the  vessel,  and 
adequate  plant  protection  to  safeguard 
the  vessel  and  Government 

217.7103-5     Award  of  a  Job  Order. 

After  the  receipt  and  evaluation  of 
bids  or  proposals  and  selection  of  the 
contractor,  the  price  for  the  work  and 
other  pertinent  data  shall  be  set  forth  in 
a  job  order  (SF  26.  SF  M).  This  job  order, 
by  its  terms,  is  subject  to  the  provisions 
of  the  Master  Agreement  for  Repair  and 
Alteration  of  Vessels.  When  the 
acquisition  has  been  formally 
advertised,  issuance  of  a  job  order, 
signed  by  the  contracting  officer  only, 
constitutes  an  award.  When  the 
procurement  has  been  negotiated,  the 
job  order  must  also  be  signed  by  the 
contractor  and  returned  to  the 
contracting  officer. 

217.7103-6    Emergency  Work. 

Under  the  fuilowing  circumstances, 
the  contracting  officer,  without  inviting 
bids  or  proposals,  may  issue  a  written 
order  for  work  to  a  contractor  who  has 
previously  executed  a  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels:  (i)  When  a  vessel,  its  cargo,  or 
stores  would  be  endangered  by  delay  in 
the  performance  of  necessary  repair 
work,  or  (ii)  w-hen  military  necessity 
requires  immediate  work  on  a  vessel.  As 
soon  as  practicable  after  the  issuance  of 
such  an  order,  the  parties  are  required 
by  the  Master  Agreement  for  Repair  and 
Alteration  of  Vessels  to  negotiate  a 
price  for  the  work.  When  agreement- is 
reached  upon  a  price,  the  contracting 
officer  will  issue  a  job  order  pricing  the 
work. 

217.7103-7     Repair  Costs  not  Readily 
Ascertainable. 

If  the  iidture  of  any  repairs  is  such 
that  their  extent  and  probable  costs  are 
not  readily  ascertainable,  the 
contracting  officer  may  issue  a  job 
order,  on  a  negotiated  or  formally 
advertised  basis,  to  determine  the 
nature  and  extent  of  rf-quired  repairs. 
1  he  job  order  shall  provide  that  upon 
such  determination,  the  contractor,  if 
requested  by  the  contracting  officer, 


shall  negotiate  prices  for  the 
performance  of  such  work  as  the 
contracting  officer  may  deem  necessary 
to  accomplish  the  repa.rs.  The  prices  so 
agreed  upon  shall  be  set  forth  in  a 
modification  to  the  job  order.  i 

217.7103-8     Modificaton  of  Master 
Agreements  for  Repair  and  Alteration  of 
Vessels. 

Whenever  the  Federal  Acquisition 
Regulation  and/or  the  DoD  FAR 
Supplement  is  revised,  the  Master 
Agreement  shall  also  be  revised  to 
incorporate  all  changes  made  necessary 
by  the  revision. 


:bu 


217.7104    Contract  Cfauses. 

(a)  The  contracting  officer  shall  insert 
the  following  requireid  clauses  in  all  job 
orders  awarded  undtr  the  Master 
Agreement  for  Repair  and  Alteration  of 
Vessels: 


(1)252.217-7100 

(2)  252.217-7101 

(3)  252.217-7102 
(4J  252.217-7103 

Compensation. 

(5)  252.217-7104 
manner  of  doing  wo 

(6)  252.217-7105 
(7)252.217-7106 
(8)  252.217-7107 

Claims. 

(9)252.217-7108 

(10)  252.217-7109 
Local  and  Foreign  Taxes 

(11)  252.217-7110    Default 
(12)252.217-7111 

(13)  252.217-7112 

(14)  252.217-7113 

(15)  252.217-7114 
Areas. 

(16)  252.217-7115 
Hours  and  Safety  Standards  Act — 
Overtime  Compensation 

(17)252.217-7118    Walsh-Healey 
Public  Contracts  Act^ 

(18)  252.217-7117 
Clause. 

(19)  252.217-7118 
Benefit. 

(20)  252.217-7119 
Contingent  Fees. 

(21)252.217-7120 
Convenience  of  the  (government. 

(22)  252.217-7121 

(23)  252.217-7122 

(24)  252.217-7123 
Inspection. 

(25)  252.217-7124 
Insurance. 

(26)  252.217-7125 
Adjustments. 


pefinitions. 
Changes, 
iixtras. 
ob  Orders  and 

ispection  and 

Title. 

{"ayments. 
Assignment  of 

Bonds. 
Federal,  Stale, 


j  Disputes. 

Performance. 
1  Access  to  Vessel. 

Certain  Communist 

Contract  Work 


Equal  Opportunity 
Officials  Not  to 
Covenant  Against 
Termination  for 


Responsibility  for 
Liability  and 
Pricing  of 


(27)  252.217-7126 


(29)  252.217-7128 
Water. 

(30)  252.217-7129 

(31)  252.217-7130 

(32)  252.217-7131 

(33)  252.217-7132 


Affirmative  Action 


for  Disabled  Veterans  and  Veterans  of 
the  Vietnam  Era. 

(28)  252.217-7127   j  Affirmative  Action 
for  Handicapped  Workers. 


Clean  Air  and 

Invoices. 

Guarantees. 

Discharge  of  Liens. 

Department  of 
Labor  Safety  and  Health  Regulations  for 
Ship  Repairing. 

(b)  The  Contracting  Officer  shall 
insert  the  following  clauses  in  job  orders 
awarded  under  the  Master  Agreement 
for  Repair  and  Alteration  uf  Ves'^tls  as 
applicable. 

(1)  252.217-7200  Workmen's 
Compensation  and  War  Hazard 
Insurance  Overseas. 

(2)  252.217-7201     Buy  .'\merican  Act 
and  the  Balance  of  Payments  Program. 

(3)  252.217-7202     Notice  to  the 
Government  of  Labor  Disputes. 

(4)  252.217-7203 

(5)  252.217-7^04 

(6)  252.217-7205    Contract  Schedule 
Subline  Items  Not  Separatelv  Prit  f  d 

(7)  252.217-7206 

(8)  252.217-7207 

(9)  252.217-7208    Military  Security 
Requirements. 

(10)  252.217-7209    Utilization  of  Small 
Business  and  Small  Disadvantaged 
Business  Concerns. 

(11)252.217-7210     Examination  of 
Records  by  Comptroller  General. 
(12)252.217-7211     Gratuities. 
(13)252.217-7212     Convict  Labor. 

(14)  252.217-7213    Priorities, 
Allocations,  and  Allotments. 

(15)  252.217-7214     Utilization  of  Labor 
Surplus  Area  Concerns. 

(16)  252.217-7215    Limitation  on 
Withholding  of  Payments. 

(17)  252.217-7216     Equal  Opportunity 
Pre-Award  Clearance  of  Subcontracts. 

(18)  252.217-7217    Subcontracts. 

(19)  252.217-7218     Government 
Property. 

(20)  252.217-7219    Federal.  State, 
Local,  and  Foreign  Taxes. 

(21)  252,217-7220     Qualitv  Program. 

(22)  252.217-7221     Price  Reduction  for 
Defective  Cost  or  Pricing  Data. 

(23)  252.217-7222     Duty-Free  Entry. 

(24)  252.217-7223     Duty-Free  Entry  of 
Qualifying  Country  Supplies. 

(25)  252.217-7224     Inspection  System. 

(26)  252.217-7225    Advance 
Payments. 

(27)  252.217-7226 

(28)  252.217-7227     Required  Sources 
for  Miniature  and  Instrument  Ball 
Bearings. 

(29)  252.217-7228     Interest. 

(30)  252.217-7229     Competition  in 
Subcontracting. 

(31)  252.217-7230     Audit  by 
Department  of  Defense. 

(32)  252.217-7231     Subcontractor  Cost 
or  Pricing  Data. 
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(33)  252.217-7232     Value  Engineering. 

(34)  252.217-7233     Reserved. 

(35)  252.217-72.34     Required  Sources 
for  Precision  Components  for 
Mechanical  Time  Devices. 

(36)252.217-7235     New  Material. 

(37)  252.217-7236    Government 
Surplus. 

(38)  252.217-7237     Utilization  of 
Women-Owned  Business  Concerns 
(Over  SlO.OOO). 

(39)  252.217-7238    Material  Inspection 
and  Receiving  Report. 

(40)  252.217-7239    Protection  of 
Government  Buildings,  Equipment  and 
Vegetation. 

(41)  252.217-7240     Government  Delay 
of  Work. 

(42)  252.217-7241     Distribution  of 
Defense  Subcontracts  Placed  Overseas. 

(43)  252.217-7242     Safety  Precautions 
for  Ammunition  and  Explosives. 

(44)  252.217-7243     Cost  Accounting 
Standards. 

(45)  252.217-7244     Notification  of 
Changes. 

(46)  252.217-7245     Engineering 
Change  Proposals  (ECP's). 

(47)  252.217-7246    Change  Order 
Accounting. 

(48)  252.217-7247     Contracts 
Conditioned  Upon  the  Availability  of 
Funds. 

(49)  252.217-7248     Preference  for 
Domestic  Specialty  Metals. 

(50)  252.217-7249     Preference  for 
United  Stales-Flag  Air  Carriers. 

(51)  252.217-7250     Exclusionary 
Policies  and  Practices  of  Foreign 
Governments, 

(52)  252.217-7251     Hazardous 
Material  Identification  and  Material 
Safety  Data. 

(53)  252.217-7252     Certification  of 
Requests  for  Adjustment  or  Relief 
Exceeding  $100,000. 

(54)  252,217-7253     Qualifying  Country 
Sources  as  Subcontractors. 

(55)  252.217-7254     Stop  Work  Orders. 


PART  228— BONDS  AND  INSURANCE 

9.  Section  228.7102  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

228.7102    Safety  Precautions  for 
Ammunition  and  Explosives. 

(a)  *  *   * 

(2)  flammable  liquids,  acids  or  other 
chemicals  having  fire  or  explosive 
characteristics  unless  such  chemicals 
are  intended  for  initiation,  propulsion  or 
detonation  as  an  integral  or  component 
part  of  an  ammunition  or  explosi\  e  end 
item  or  weapon  system. 


PART  230— COST  ACCOUNTING 
STANDARDS 

10.  Section  230.7106  is  revised  to  read 

as  follows: 

230.7106     Preaward  Capital  Employed 
Application. 

An  offset  to  the  profit  objectives  as 
set  forth  in  FAR  15.9  is  not  required  for 
CAS  417  cost  of  money. 

PART  236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

236.7200  through  236.7205-3     ( Removed  ] 

11   Subpart  236.72,  consisting  of 
sections  236.7200  through  236.7205-3,  is 

removed. 

PART  242— CONTRACT 
ADMINISTRATION 

12.  Section  242, 1402  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)(2)(S-70)  to  read  as  follows: 

242.1402    Volume  Movements  Within  the 
Continental  United  States. 

*         *         •         *         * 

[a)(2)(S-70)  *  *  *  The  transportation 
office  will  review  the  contracts  and 
report  planned  volume  movements  in 
accordance  with  Chapter  201  of  the 
Military  Traffic  Management  Regulation 
(AR  55-355,  X.AVSUP  INST  4600-0, 
AFM  75-2,  .MCQ  P4600  14A,  DLAR 
4500,3)  (MTMR). 


PART  243— CONTRACT 
MODIFICATIONS 

243.301     [Amended] 

13.  Section  243,301  is  amended  by 
revising  the  words  "Block  12"  appearing 
in  the  undesignated  paragraph  following 
paragraph  (a)(2)(ii)(E)/j.  to  read  "Item 
14." 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

14.  Section  252.208-7003  is  added  to 

read  as  follows: 

252.208-7003     Required  Sources  tor  High 
Carbon  Ferrochrome  (HCF). 

As  prescribed  at  208.7603(a).  insert  the 

following  clause: 

REQUIRED  SOURCES  FOR  HIGH  CKRBO.N 
FERROCHROME  (.\PR  1984) 

(a)  For  the  purpose  of  this  clause:  "U.S. 
manufacture"  means  high  carbon 
ferrochrome  manufactured  in  the  United 
States  regardless  of  source  of  the  chrome  ore. 
HCF  means  ferrochrome  alloy  that  contains 
three  percent  or  more  carbon  and  50  percent 
or  more  chromium. 

(b)  The  Contractor  agrees  that  end  items, 
components  and  processed  materials  thereof 


delivered  under  this  contract  shall  contain 

HCF  of  US,  manufacture  only. 

(c)  The  Contractor  agrees  to  insert  this 
clause,  including  this  paragraph  (c).  in  every 
subcontract  and  purchase  order  issued  in 
performance  of  this  contract,  unless  he 
knows  that  the  item  being  purchased 
contains  no  HCF. 

(d)  The  Contractor  agrees  to  retain  until  the 
expiration  of  three  (3)  years  from  the  date  of 
final  payment  under  this  contract  and  to 
make  available  during  such  period,  upon 
request  of  the  Contracting  Officer,  records 
showing  compliance  with  this  clause. 

(e)  The  requirement  for  delivery  in  (b) 
above  may  be  waived  in  whole  or  in  part  on 
a  case-by-case  basis  by  the  Contracting 
Officer  when  such  waiver  is  determined  to  be 
in  the  Governments  interest  and  it  meets  the 
provisions  of  Subpart  208  76  of  the  DuD  FAR 
Supplement. 

(f)  The  provisions  of  this  clause  do  not 
apply  to  the  Contractor  when  he  obtains  an 
end  item  in  support  of  DoD  Memoranda  of 
Understanding  (MOU)/offse.  agreements 
with  NATO  Allies  and  nondomestic  HCF  is 
incorporated  in  the  end  item  being  furnished 
in  support  of  the  defense  contract, 

(g)  The  Contractor  or  subcontractor  that 
uses  HCF  to  produce  end  items,  components 
or  processed  material  is  not  required  to  keep 
its  inventory  of  U.S.  versus  foreign  produced 
HCF  separate  for  storage  or  control  purposes. 
However,  Contractor  or  subcontractor  must 
be  able  to  show  (when  requested  by  the 
Contracting  Officer)  that  L'S,  HCF  in 
adequate  quantities  has  been  procured  in 
support  of  the  defense  contract  when 
required  end  items,  components  or  processed 
material  incorporate  HCF  in  the 
manufacturing  process. 

(End  of  clause) 

15,  Sections  252.217-7100  through 
252.217-7254  are  added  to  read  as 
follows: 

252.217-7100     Definitions. 

As  prescribed  at  2]7,7l04(a],  insert 
F.AR  clause  52,202-1  I-'XPR  1984). 

252.217-7101    Changes. 

As  prescribed  at  217.7104(a).  insert  the 
following  clause: 

CHANGES  (APR  1982) 

The  Contracting  Of!;rer  may  at  any  time, 
by  written  change  order,  and  without  notice 
to  the  sureties,  make  changes  within  the 
genpral  scope  of  any  )ob  order  issued  under 
th.s  agreement  in  (i)  drawings,  designs,  plans 
and  specifications,  (:i)  work  itemized  in  any 
job  order,  (lii)  place  of  perforiTiance  of  the 
work,  and  (iv)  time  of  commencement  or 
completion  of  the  work,  and  may  otherwise 
vary  the  requirements  of  the  job  order  within 
the  general  scope  thereof  If  any  S'jch  change 
causes  an  increase  or  decrease  in  the  cost  of, 
or  the  time  required  for,  performance  of  the 
job  order,  whether  changed  or  not  changed 
by  any  such  change  order,  an  equitable 
adjustment  shall  be  made  in  the  price  or  in 
the  date  of  completion,  or  both,  and  the  job 
order  shall  be  modified  in  writing 
accordingly.  The  pnc^  adjustment  for  the 
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change  order  and  the  adjustment  in  the  date 
of  completion  shiil!  be  agreed  upon  and 
reduced  to  writing  at  the  time  the  chdnRe  is 
ordered  or  as  soon  thereafter  as  practicable. 
A  request  for  pnce  aiiiustment.  logf  ther  with 
the  Contractor's  written  estimate  of  the 
increased  cost,  must  be  asserted  within  ten 
(101  days  frcim  the  date  of  receipt  by  the 
Contractor  of  the  modification  of  change  or 
within  such  further  time  as  the  Contracting 
Officer  may  allow  on  request  made  by  the 
Contractor  during  such  period.  Provided, 
huivuver.  that  the  Contracting  Officer,  if  he 
decides  that  the  facts  justify  such  action,  may 
receive  and  act  upon  any  such  request 
asserted  at  any  later  time  prior  to  final 
payment  iinJi.-r  the  job  order,  except  that  in 
such  event  no  profit  shall  be  allowed  to  the 
Contractor  Where  the  cost  of  property  made 
obsolete  or  excess  as  result  of  a  change  is 
included  in  the  Contractor's  claim  for 
adjustment,  the  Contracting  Officer  shall 
have  the  right  to  prescribe  the  manner  of 
disposition  of  such  property.  Failure  to  agree 
to  any  adjustment  shall  be  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  clause  252.217-7111  entitled 
DISPUTES  hereof.  However,  nothing  in  this 
clause  shall  excuse  the  Contractor  from 
proceeding  with  the  job  order  as  changed. 

(End  of  clause) 

252.217-7102     Extras. 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.232.11  (APR  1984). 

252.217-7103     Job  Orders  and 
Compensatton. 

.As  prescribed  at  217.7104(a).  insert  the 
following  clause: 

JOB  ORDERS  AND  COMPENS.'VTION  (APR 

l'.)8L') 

|a)ll)  When  the  Contratting  Officer  invites 
bids  for  the  performance  of  work  under  this 
agreement  and.  upon  receipt  of  a  bid  in 
accordance  therewith  from  the  Contractor, 
determines  that  such  work  should  be 
awarded  to  the  Contractor,  the  price  for  the 
work  shall  be  set  forth  in  a  job  order  and 
such  job  order  shall  be  signed  and  issued  by 
the  Contracting  Officer.  The  issuance  of  such 
job  order  shall  constitute  an  award  of  the 
work  to  the  Contractor  in  response  to  h,s  bid. 
Su'-.h  job  order  shall  be  deemed  to 
incorporate  the  terms  and  conditions  of  this 
agreement. 

(2)  When  the  Contracting  OfFicer  requests 
proposals  or  quotations  for  the  perfc.-mance 
of  work  under  this  agreement  on  a  negotiated 
basis  and,  upon  receipt  of  proposals  or 
quotations  in  accordance  therewith  from  the 
Contractor,  determines  that  the  work  should 
be  performed  by  the  Contractor,  the  price  for 
the  work  shall  be  set  forth  in  a  job  order,  and 
such  job  order  shall  t>e  signed  and  issued  by 
the  Contracting  Officer  and  signed  and 
acknowledged  by  the  Contractor.  Such  job 
order  shall  be  deemed  to  incorporate  the 
terms  and  conditions  of  this  agreement. 

(b)  Whenever  the  Contracting  Officer 
determines  that  a  vessel,  its  cargo  or  stores 
would  be  endangered  by  delay  or  whenever 
the  Contracting  Officer  determines  that 
military  necessity  requires  immediate 
performan'^e  of  work  on  a  vessel,  the 


Contracting  Officer  may  issue  a  written 
order,  with  which  the  Contractor  hereby 
agrees  to  comply,  to  perform  work  on  such 
vessel  within  his  capabilities.  As  soon  as 
practicable  after  the  issuance  of  such  written 
order,  the  Contracting  Officer  and  the 
Contractor  shall  negotiate  a  price  for  the 
work  and  the  Contracting  Officer  shall  issue 
a  job  order  covering  such  work.  In  connection 
with  negotiation  of  a  price  for  such  work,  the 
Contractor  shall,  upon  request,  furnish  the 
Contracting  Officer  with  a  breakdown  of 
costs  incurred  by  the  Contractor  and  an 
estimate  of  costs  expected  to  be  incurred  in 
the  performance  of  such  work  as  required  by 
the  Contracting  Officer.  The  Contractor  shall 
keep  records  showing  the  cost  of  performing 
such  work,  and  such  records  shall  be 
available  for  inspection  by  the  Government 
at  reasonable  times.  Failure  of  the  parties  to 
agree  upon  the  price  of  such  work  shall 
constitute  a  dispute  within  the  meaning  of 
clause  252.217-7111  entitled  ■DISPUTES."  In 
the  meantime,  the  Contractor  shall  diligently 
proceed  with  the  performance  of  the  work. 

(c)  If  the  nature  of  any  repairs  is  such  that 
their  extent  and  probable  cost  are  not  readily 
ascertainable,  the  Contracting  Officer  may 
issue  a  job  order,  on  a  negotiated  or  formally 
advertised  basis,  for  the  work  necessary  to 
determine  the  nature  and  extent  of  repairs. 
Upon  determining  the  nature  and  extent  of 
repairs,  the  Contractor  shall,  if  so  requested 
by  the  Contracting  Officer,  negotiate  prices  at 
which  the  Contractor  will  perform  such  work 
as  the  Contracting  Officer  may  determine 
necessary  to  accomplish  the  repairs,  and  the 
prices  so  agreed  upon  shall  be  set  forth  in  a 
modification  of  the  job  order.  Failure  of  the 
parties  to  so  agree  shall  constitute  a  dispute 
within  the  meaning  of  cljuse  252.217-7111.  In 
the  meantime,  the  Contractor  shall  diligently 
proceed  with  the  performance  of  the  work 
specified  in  the  job  order  as  determined 
necessary  by  the  Contratting  Officer. 

(End  of  clause)  I 

252.217-7104     Inspection  and  Manner  of 
Doing  Work. 

As  prescribed  at  217.7104(a).  insert  the 
following  clause: 

INSPECTION  AND  MANNER  OF  DOING 
WORK  (APR  1982) 

(a)  Work  shall  be  performed  hereunder  in 
accordance  with  the  job  order,  and  any 
drawings  and  specifications  made  a  part 
thereof,  as  modified  by  any  change  order 
issued  under  clause  252. 417-7101  entitled 
•CHANGES"  hereof. 

(b)  Unless  otherwise  specifically  provided 
in  the  job  order,  all  operational  practices  of 
the  Contractor  and  all  workmanship  and 
material,  equipment  and  articles  used  in  the 
performance  of  work  he^under  shall  be  in 
accordance  with  the  rulas  and  requirements 
of  the  American  Bureau  of  Shipping,  the  U.S. 
Coast  Guard,  and  the  Inllitute  of  Electrical 
and  Electronic  Engineer*  in  effect  at  the  time 
of  the  Contractor's  submission  of  bid  (or 
acceptance  of  the  job  or<er,  if  negotiated), 
and  the  best  commercial!  marine  practices, 
except  when  Navy  specifications  are 
specified  in  the  job  order,  in  which  case 
Naval  standards  of  mataf iai  and 
workmanship  shall  be  foilowed.  The 


solicitation  shall  prescribe  the  Navy  standard 
whenever  applicable,  and  the  decision  of  the 
Contracting  Officer  shall  be  final. 

(c)  All  material  and  workmanship  shall  be 
subject  to  inspection  and  test  at  all  times 
during  the  Contractor's  performance  of  the 
work  to  determine  their  quality  and 
suitability  for  the  purpose  intended  and 
compliance  with  the  job  order.  In  case  any 
material  or  workmanship  furnished  by  the 
Contractor  is  found  prior  to  redelivery  of  the 
vessel  to  be  defective,  or  not  in  accordance 
with  the  requirements  of  the  job  order,  the 
Government,  in  addition  to  its  rights  under 
clause  252,217-7130  entitled 
"GUARANTEES"  hereof,  shall  have  the  right 
prior  to  redelivery  of  the  vessel  to  reject  such 
material  or  workmanship,  and  to  roquire  its 
correction  or  replacement  by  the  Cur-tractor 
at  the  Contractor's  cost  and  exprnse  It  the 
Contractor  fails  to  proceed  promptly  wah  the 
replacement  or  correction  of  such  material  or 
workmanship,  as  required  by  the  Ccmtracting 
Officer,  the  Government  may.  by  contract  or 
otherwise,  replace  or  correct  such  material  or 
workmanship  and  charge  to  the  Contractor 
the  excess  cost  occasioned  the  Government 
thereby.  As  specified  in  the  job  order,  the 
Contractor  shall  provide  and  maintain  an 
inspection  system  acceptable  to  the 
Government  covering  the  work  specified  in 
the  job  order.  Records  of  all  inspection  work 
by  the  Contractor  shall  be  kept  complete  and 
available  to  the  Government  during  the 
performance  of  the  job  order  and  for  a  period 
of  ninety  (90)  days  after  completion  of  all 
work  required  by  the  job  order. 

(d)  No  welder  shall  be  permitted  tci  work  in 
connection  with  repairs,  completion. 
alterations,  or  additions  to  vessels  unless  he 
is  at  the  time,  qualified  to  the  standards 
established  by  the  U.S.  Coast  Guard. 
American  Bureau  of  Shipping,  or  Department 
of  the  Navy  for  the  type  of  welding  being 
performed.  Qualifications  of  a  welder  for  this 
purpose  shall  be  as  specified  in  the  job  order 
No  welder  shall  be  permitted  to  work  on 
production  applications  of  welding  other  than 
those  for  which  he  has  qualified, 

(e)  The  Contractor  shall  exercise 
reasonable  care  to  protect  the  vessel  from 
fire,  and  the  Contractor  shall  maintain  a 
reasonable  system  of  inspection  over  the 
activities  of  welders,  burners,  riveters, 
painters,  plumbers,  and  similar  workers. 
particularly  where  such  activities  are 
undertaken  in  the  vicinity  of  the  vessels 
magazines,  fuel  oil  tanks  or  storerooms 
containing  flammable  materials.  A 
reasonable  number  of  hose  lines  shall  be 
maintained  by  the  Contractor  ready  for 
immediate  use  on  the  vessel  at  all  times 
while  the  vessel  is  berthed  alongside  'he 
Contractor's  pier  or  in  dryduck  or  on  a 
marine  railway.  Unless  otherwise  provided  in 
the  job  order,  the  Contractor  shall  provide 
sufficient  security  patrols  to  reasonably 
maintain  a  fire  watch  for  protection  of  the 
vessel  when  the  ship  is  in  the  Contractor's 
custody.  All  tanks  under  alteration  or  repair 
shall  be  cleaned,  washed  and  steamed  out  or 
otherwise  made  safe  by  the  Contractor  if  and 
to  the  extent  necessary,  and  the  Contracting 
Officer  shall  be  furnished  with  a    gas-free'  or 
"safe-for-hotwork"  certificate  before  any  hot 
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work  is  done  on  a  tank.  The  contents  of  any 
tanks  shall  be  treated  as  Government 
property  in  accordance  with  clause  252.217- 
7218  entitled  "GOVER.NMEN'T  PROPERTY." 
Any  disposition  of  said  contents  shall  be  at 
the  direction  and  with  the  concurrence  of  the 
Contracting  Officer. 

(f)  Except  as  otherwise  provided  in  the  job 
order,  when  the  vessel  is  in  the  custody  of  the 
Contractor  or  in  drydock  or  on  a  marine 
railway  and  the  temperature  becomes  as  low 
as  thirty-five  degrees  (35)  Fahrenheit,  the 
Contractor  shall  keep  all  hose,  pipe  lines, 
fixtures,  traps,  tanks,  and  other  receptacles 
on  the  vessel  drained  to  avoid  damage  from 
f-eezing,  or  if  this  is  not  practicable,  the 
vessel  shall  be  kept  heated  to  prevent  such 
damage.  The  vessel's  stem  tube  and  propeller 
hubs  shall  be  protected  from  frost  damage  by 
applied  heat  through  the  use  of  a  salamander 
or  other  proper  means. 

(g)  The  work  shall,  whenever  practicable, 
be  performed  in  such  manner  as  not  to 
interfere  with  the  berthing  and  messing  of 
civilian  or  military  personnel  attached  to  the 
vessel,  and  provisions  shall  be  made  so  that 
personnel  assigned  shall  have  access  to  the 
vessel  at  all  times,  it  being  understood  that 
such  personnel  will  not  interfere  with  the 
work  or  the  Contractor's  workmen. 

(h)  The  Governmerit  does  not  guarantee  the 
correctness  of  the  dimensions,  sizes,  and 
shapes  set  forth  in  any  job  order,  sketches, 
drawings,  plans  or  specifications  prepared  or 
furnished  by  the  Government,  except  when  a 
job  order  requires  that  the  work  be  performed 
by  the  Contractor  prior  to  any  opportunity  to 
make  the  necessary  inspection.  The 
Contractor  shall  be  responsible  for  the 
correctness  of  the  shape,  sizes,  and 
dimensions  of  part  to  be  furnished  hereunder 
except  as  above  set  forth  and  other  than 
those  furnished  by  the  Government. 

(i)  The  Contractor  shall  at  all  times  keep 
the  site  of  the  work  on  the  vessel  free  from 
accumulation  of  waste  material  or  rubbish 
caused  by  his  employees  or  the  work,  and  at 
the  competition  of  the  work  shall  remove  all 
rubbish  from  and  about  the  site  of  the  work 
and  shall  leave  the  work  m  its  immediate 
vicinity  "broom  clean,  "  unless  more  exactly 
specified  in  the  job  order. 

(End  of  clause) 

252.217-7105     Title. 

As  prescribed  at  217.7104(a).  insert  the 
following  clause: 

TITLE  (APR  1982) 

Unless  title  to  matenals  and  equipment 
acquired  or  produced  for.  or  allocated  to.  the 
performance  of  this  agreement  shall  have 
vested  previously  in  the  Government  by 
virtue  of  other  provisions  of  this  agreement, 
title  to  all  materials  and  equipment  to  be 
incorporated  in  any  vessel  or  part  thereof,  or 
to  be  placed  upon  any  vessel  or  part  thereof 
in  accordance  with  the  requirements  of  the 
job  order,  shall  vest  in  the  Government  upon 
delivery  thereof  at  the  plant  or  such  other 
location  as  may  be  specified  in  the  job  order 
for  the  performance  of  the  work:  Provided, 
however,  that  the  provision  of  this  clause  or 
other  provisions  of  this  agreement  shall  not 
be  construed  as  relieving  the  Contractor  from 
the  full  responsibility  for  all  such  Contractor- 


furnished  materials  and  equipment  or  the 
restoration  of  any  damaged  work  or  as  a 
waiver  of  the  right  of  the  Government  to 
require  the  fulfillment  of  all  the  terms  of  this 
agreement,  it  being  expressly  understood  and 
agreed  that  the  Contractor  shall  assume 
without  limitation  the  risk  of  loss  for  any 
such  materials  and  equipment  until  such  time 
as  all  work  is  completed  and  accepted  by  the 
Government  and  the  vessel  is  redelivered  to 
the  Government.  Upon  complMion  of  the  job 
order,  or  with  the  approval  of  the  Contracting 
Officer  at  any  time  dc.nng  the  performance  of 
the  job  order,  all  such  Contractor-furnished 
materials  and  equipment  not  incorporated  in 
any  vessel  or  part  thereof,  or  not  placed  upon 
any  vessel  or  part  thereof,  in  accordance  with 
the  requirements  of  the  job  order,  shall 
become  the  property  of  the  Contractor. 
except  those  materials  and  equipment  the 
cost  of  which  has  been  reimbursed  by  the 
Government  to  the  Contractor. 

(End  of  clause) 

252.217-7106    Payments. 
As  prescribed  at  217.7104(a).  insert  the 

following  clause: 

PAYMENTS  (APR  1982) 

(a)  Progress  payments  (which  are  hereby 
defined  as  payments  prior  to  completion  of 
work  in  progress  under  any  job  order)  shall 
be  made, as  the  work  progresses  upon  the 
submission  by  the  Contractor  of  invoices 
therefor  in  such  form  and  with  such  copies  as 
the  Contracting  Office  may  prescribe.  Such 
invoices  may  be  submitted  semi-monthly  or 
more  frequently  if  expenditures  by  the 
Contractor  warrant.  .No  progress  payment 
will  be  required  under  this  clause  upon 
invoices  aggregating  less  than  $5,000.  Such 
progress  payments  shali  be  made  upon  the 
basis  of  the  value,  computed  on  the  price  of 
the  job  order,  of  labor  and  materials 
incorporated  in  the  work,  materials  suitably 
stored  at  the  site  of  the  work,  and 
preparatory  work  already  completed,  all  as 
estimated  or  approved  by  the  Contracting 
Officer,  less  the  aggregate  of  any  previous 
payments.  For  the  purpose  of  enabling  the 
Contracting  Officer  to  make  such  estimate  or 
give  such  approval,  the  Contractor  will 
furnish  to  the  Contracting  Officer,  upon 
request,  such  reports  concerning 
expenditures  on  the  work  to  date  as  may  be 
requested. 

(b)  In  making  such  progress  payments, 
there  shall  be  retained  five  percent  (5%)  of 
the  amount  estimated  or  approved  by  the 
Contracting  Officer  pursuant  to  paragraph  (a) 
above  until  final  completion  and  acceptance 
of  all  work  covered  by  the  job  order. 

(c)  If  the  Contracting  Officer  so  directs, 
progress  payments  under  paragraph  (a)  of 
this  clause  shall  be  based  upon  the  price  of 
the  job  order  as  adjusted  from  time  to  time  as 
a  result  of  change  orders  under  clause 
252.217-7101  entitled  CHANGES  hereof.  If  the 
Contracting  Officer  has  not  directed  that  the 
increase  or  decrease  in  price  as  a  result  of 
any  change  order  be  taken  into  account  for 
purposes  of  progress  payments  under 
par.igraph  |a)  of  this  clause,  (i)  payments  on 
account  of  such  increases  shall  be  made  from 
time  to  time  when  the  increase  is  determineci 
pursuant  to  clause  252.217-1701  entitled 


CH.WCES.  and  (;il  reductions  on  account  of 
such  decreases  shall  be  made  for  the 
purposes  of  subsequent  progress  payments  as 
soon  as  the  amounts  thereof  are  determined 
pursuant  to  clause  252.217-1701  entitled 
CHANCES  hereof. 

(d)  Upon  completion  of  the  work  under  a 
job  order  and  final  inspect. on  and  acceptance 
thereof  and  upon  submission  of  invoices 
therefor  in  such  form  and  with  such  copies  as 
the  Contracting  Officer  may  prescribe,  the 
Contractor  shall  be  paid  for  the  price  of  the 
job  order,  as  adiusted  pursuant  to  clause 
252.217--101  eniitled  CHANGES  hereof,  less 
the  amount  of  all  previous  payments. 

|e)  All  materials,  equipment,  and  other 
property  or  work  in  process  covered  by 
progress  payments  made  by  the  Government 
shall  upon  the  making  of  such  progress 
payments  become  the  sole  property  of  the 
Government,  and  shall  be  subject  to  the 
provision  of  clause  252  217-7105  entitled 
TITLE  hereof. 

(End  of  clause] 

252.217-7107    Assignment  of  Claims. 

As  prescribed  at  217.7104(a].  insert 
FAR  clause  52.232-23  (APR  1984). 

252-217-7108    Bonds. 

As  prescribed  at  217.7104(a).  insert  the 

following  clause: 

BONDS  (APR  1982) 

(a)  If  the  solicitation  requires  a  bid  bond  to 
be  furnished,  the  Contractor  may  furnish  in 
lieu  thereof  an  annual  bid  bond,  or  evidence 
thereof,  or  an  annual  performance  and 
payment  bond,  or  evidence  thereof  If  bonds 
are  not  required  by  the  solicitation,  the 
Government  reserves  the  right  at  the 
discretion  of  the  Contracting  Officer  to 
require  a  performance  and  payment  bond,  in 
form,  amount,  and  with  a  surety  acceptable 
to  the  Contracting  Officer,  and  if  said  b.ind  is 
in  fact  required,  then  the  bid  price  shwii  be 
increased  upon  the  award  of  a  )ob  order  in  an 
amount  not  to  exceed  the  premium  of  a 
corporate  surety  bond:  and  the  Contractor  by 
submitting  a  bid  warrants  that  he  hag  not 
included  in  his  price  an>  contingency  to 
cover  the  premium  of  said  bond. 

(b)  If  any  surety  upon  any  bond  furnished 
in  connection  with  a  job  order  under  this 
agreement  becomes  unacceptable  to  the 
Government,  or  if  any  such  surety  fails  to 
furnish  reports  as  to  his  financial  condition 
from  time  to  time  as  requested  by  the 
Government,  the  Contractor  shall  promptly 
furnish  such  additional  security  as  may  be 
required  from  time  to  time  to  protect  the 
interests  of  the  Government  and  of  persons 
supplying  labor  or  materials  in  the 
prosecution  of  the  work  contemplated  by  this 
agreement. 

(Ejid  of  clause) 

252.217-7109    Federal,  State.  Local,  and 
Foretgn  Taxes. 

As  prescribed  at  217.7104(a),  insert 
F.^R  ciau8e(8)  52.229-3.  52.22^^-4.  52.229- 
5,  52.229-6,  and  52.229-7  (APR  1984).  as 

applicable. 
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2SU17-7110    Dtfault. 

As  prescribed  at  217.7104(a],  insert  the 
following  clause: 

DEFAULT  (APR  1982) 

(a)  The  Government  may.  subject  to  the 
provisions  of  paragraph  (b)  below,  by  written 
Notice  of  Default  to  the  Contractor,  terminate 
the  whole  or  any  part  of  a  job  order  in  any 
one  of  the  following  circumstances: 

(i)  if  the  Contractor  fails  to  make  delivery 
of  the  supplies  or  to  perform  the  services 
within  the  time  specified  in  a  job  order  or  any 
extension  thereof;  or 

(ii)  if  the  Contractor  fails  to  perform  any  of 
the  other  provisions  of  this  agreement  or  a 
job  order  issued  hereunder,  or  so  fails  to 
make  progress  as  to  endanger  performance  of 
the  job  order  in  accordance  with  its  terms. 

(b)  Except  with  respect  to  defaults  of 
subcontractors,  the  Contractor  shall  not  be 
liable  for  any  excess  costs  if  any  failure  to 
perform  the  job  order  arises  from  causes 
beyond  the  control  and  without  the  fault  or 
negligence  of  the  Contractor.  Such  causes 
may  include,  but  are  not  restricted  to.  acts  oi 
God  or  of  the  public  enemy,  acts  of  the 
Government  in  either  its  sovereign  or 
contractual  capacity,  fires,  floods,  epidemics, 
quarantine  restrictions,  strikes,  freight 
embargoes,  and  unusually  severe  weather 
but  in  every  case  failure  to  perform  must  be 
beyond  the  control  and  without  the  fault  or 
negligence  of  the  Contractor.  If  the  failure  to 
perform  is  caused  by  the  default  of  a 
subcontractor,  and  if  such  default  arises  out 
of  causes  beyond  the  control  of  both  the 
Contractor  and  the  subcontractor,  and 
without  the  fault  or  negligence  of  either  of 
them,  the  Contractor  shall  not  be  liable  for 
any  excess  costs  for  failure  to  perform,  unless 
the  supplies  or  services  to  be  furnished  by  the 
subcontractor  were  obtainable  from  other 
sources  in  sufficient  time  to  permit  the 
Contractor  to  perform  the  job  order  within 
the  time  specified  therein.  As  used  in  this 
clause,  the  word  "subcontractor"  means 
subcontractor  at  any  tier. 

(c)  In  the  event  the  Government  terminates 
the  job  order  in  whole  or  in  part  as  provided 
in  paragraph  (a)  of  this  clause,  the 
Government  may,  upon  such  terms  and  in 
such  manner  as  the  Contracting  Officer  may 
deem  appropriate,  arrange  for  the  completion 
of  the  work  so  terminated,  at  such  plant  or 
plants,  including  that  of  the  Contractor,  as 
may  be  designated  by  the  Contracting 
Officer  Provided  that  the  Contractor  shall 
continue  the  performance  of  the  job  order  to 
the  extent  not  terminated  under  the 
provisions  of  this  clause.  If  the  work  Is  to  be 
completed  at  the  plant,  the  Government  may 
use  all  tools,  machinery,  facilities  and 
equipment  of  the  Contractor  determined  by 
the  Contracting  Officer  to  be  necessary  for 
that  purpose.  If  the  cost  to  the  Government  of 
the  work  procured  or  completed  (after 
adjusting  such  cost  to  exclude  the  effect  of 
changes  in  the  plans  and  specifications  made 
subsequent  to  the  date  of  termination) 
exceeds  the  price  fixed  for  work  under  the 
job  order  (after  adjusting  such  price  on 
account  of  changes  in  the  plans  and 
specifications  made  prior  to  the  date  of 
termination),  the  Contractor  or  his  surety,  if 
any.  shall  be  liable  for  such  excess. 


(d)  If  a  job  order  is  terminated  in  whole  or 
in  part  as  provided  in  paragraph  (a)  of  this 
clause,  the  Government,  in  addition  to  any 
other  rights  provided  in  this  clause,  may 
require  the  Contractor  to  transfer  title  and 
delivery  to  the  Government,  in  the  manner 
and  to  the  extent  directed  by  the  Contracting 
Officer,  (i)  any  completed  supplies  and  (ii) 
such  partially  completed  supplies  and 
materials,  parts,  tools,  dies.  jigs,  fixtures, 
plans,  drawings,  information  and  contract 
rights  (hereinafter  called  "manufacturing 
materials ')  as  the  Contractor  has  specifically 
produced  or  specifically  acquired  for  the 
performance  of  such  part  of  the  job  order  as 
has  been  terminated:  and  the  Contractor 
shall,  upon  direction  of  the  Contracting 
Officer,  protect  and  pieserve  property  in 
possession  of  the  Contractor  in  which  the 
Government  has  an  interest.  The  Government 
shall  pay  to  the  Contractor  the  job  order  price 
for  completed  items  of  work  delivered  to  and 
accepted  by  the  Government,  and  the  amount 
agreed  upon  by  the  Contractor  and  the 
Contracting  Officer  for  manufacturing 
materials  delivered  to  an  accepted  by  the 
Government,  and  for  the  protection  and 
preservation  of  property  Failure  to  agree 
shall  be  a  dispute  concerning  a  question  of 
fact  within  the  meaning  of  clause  252.217- 
7111  entitled  DISPUTES  hereof. 

(e)  If.  after  notice  of  termination  of  the  job 
order  under  the  provisions  of  this  clause,  it  is 
determined  for  any  reastin  that  the 
Contractor  was  not  in  default  under  the 
provisions  of  this  clause,  or  that  the  default 
was  exusable  under  the  provisions  of  this 
clause,  the  rights  and  obligations  of  the 
parties  shall  be  the  same  as  if  the  notice  of 
termination  has  been  issued  pursuant  to  the 
clause  252.217-7120  hereof  entitled 
TERMINATION  FOR  CONVFJMIENCE  OF 
THE  GOVERNMENT 

(f)  If  the  Contractor  fails  to  complete  the 
performance  of  a  job  order  within  the  time 
specified  therein,  or  any  extension  thereof, 
the  actual  damage  to  the  Government  for  the 
delay  will  be  difficult  or  impossible  to 
determine.  Therefore,  in  lieu  of  actual 
damage,  the  Contractor  shall  pay  to  the 
Government  as  fixed,  agreed,  and  liquidated 
damages  for  each  calendar  day  of  delay,  the 
amount,  if  any.  set  forth  in  the  job  order 
(prorated  to  the  nearest  hour  for  fractional 
days).  Alternatively,  the  Government  may 
terminate  the  job  order  in  whole  or  in  part  as 
provided  in  paragraph  |a)  of  this  clause,  and 
in  that  event  the  Contractor  shall  be  liable,  in 
addition  to  the  excess  costs  provided  in 
paragraph  (c)  above,  for  such  liquidated 
damages  accruing  until  such  time  as  the 
Government  may  reasonably  obtain 
completion  of  the  work  described  in  the  job 
order.  The  Contractor  shall  not  be  charged 
with  liquidated  damages  when  the  delay 
arises  out  of  causes  beyond  the  control  and 
without  the  fault  or  neghgence  of  the 
Contractor,  as  defined  in  paragraph  (b) 
above,  and  in  such  event,  subject  to  the 
provisions  of  clause  252.217-7111  entitled 
DISPUTES  of  this  agreement,  the  Contracting 
Officer  shall  ascertain  the  facts  and  the 
extent  of  the  delay  and  Bhall  extend  the  time 
for  performance  when  in  his  judgment  the 
findings  of  fact  justify  an  extension. 

(g)  The  rights  and  remedies  of  the 
Government  provided  in  this  clause  shall  not 


be  exclusive  and  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law  under 
this  agreement. 

(End  of  clause) 

252.217-71 11     Disputes. 

As  prescribed  at  217.7104(a).  insert 
FAR  clause  52.233-1  (APR  1984). 

252.2 1 7-7 1 1 2    Performance. 

As  prescribed  at  217.7104(a).  insert  the 
following  clause: 

PERFORMANCE  (APR  1982) 

(a)  Upon  the  issuance  of  a  job  order,  the 
Contractor  shall  promptly  commence  the 
work  specified  therein  and  in  any  plans  and 
specifications  made  a  part  thereof,  and  shall 
diligently  prosecute  the  work  to  completion. 
The  Contractor  shall  not  commence  work 
until  the  job  order  has  been  issued,  except  in 
the  case  of  work  ordered  by  the  Contracting 
Officer  as  provided  in  paragraph  (b)  of  clause 
252.217-7103  entitled  )OB  ORDERS  AND 
COMPENSATION  hereof. 

(b)  The  Government  shall  deliver  the  vessel 
described  in  the  job  order  at  such  time  and 
location  as  may  be  specified  in  the  job  order, 
and,  upon  completion  of  the  work,  the 
Government  shall  accept  delivery  of  the 
vessel  at  such  time  and  location  as  may  be 
specified  in  the  job  order. 

(c)  The  Contractor  shall,  without  charge 
and  without  specific  requirement  thereof  in  a 
job  order: 

(i)  Make  available  at  the  plant  to  personnel 
of  the  vessel  while  in  drydock  or  on  a  marine 
railway,  toilet  and  similar  facilities 
acceptable  to  the  Contracting  Officer  as 
adequate  in  number  and  sanitary  standards. 
Supply  and  maintain,  in  such  condition  as  the 
Contracting  Officer  may  reasonably  require, 
suitable  brows  and  gangways  from  the  pier, 
drydock  or  marine  railway  to  the  vessel: 

(ii)  Test  salvage,  scrap,  or  other  ship's 
material  of  the  Government  resulting  from 
performance  of  the  work  as  items  of 
Government-Furnished  Property  in 
accordance  with  the  provisions  of  clause 
252.217-7218  entitled  GOVERNMENT 
PROPERTY. 

(iii)  Perform,  or  pay  the  cost  of.  any  repair, 
reconditioning  or  replacement  made 
necessary  as  the  result  of  the  use  by  the 
Contractor  of  any  of  the  vessel's  machinery, 
equipment  or  fittings,  including,  but  not 
limited  to.  winches,  pumps,  rigging,  or  pipe 
lines:  and 

(iv)  Furnish  suitable  offices,  office 
equipment  and  telephones  at  or  near  the  site 
of  the  work  as  the  Contracting  Officer 
reasonably  requires  for  himself  and  his  staff. 

(d)  Except  as  otherwise  provided  in  the  job 
order,  the  Contractor  shall  furnish  all 
necessary  material,  labor,  services, 
equipment,  supplies,  power,  accessories, 
facilities,  and  such  other  things  and  services 
as  are  necessary  for  accomplishing  the  work 
specified  in  the  job  order  subject  to  the  right 
reserved  in  the  Government  under  clause 
252.217-7218  entitled  GOVERNMENT 
PROPERTY. 

(e)  Dock  and  sea  trials  of  the  vessel  when 
required  by  the  Government  shall  be 
specified  in  the  job  order.  Unless  otherwise 
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expressly  provided  in  the  job  order,  during 
the  conduct  of  such  trials  the  vessel  shall  be 
under  the  control  of  the  vessel's  commander 
and  crew  with  representatives  of  the 
Contractor  and  the  Government  on  board  lo 
determine  whether  or  not  the  work  done  by 
the  Contractor  has  been  satisfactorily 
performed.  Dock  and  sea  trials  not  specified 
by  the  job  order  which  the  Contractor 
requires  for  his  own  benefit  shall  not  be 
undertaken  by  the  Contractor  without  prior 
notice  to  and  approval  of  the  Contracting 
Officer;  any  such  dock  trials  shall  be 
conducted  at  the  expense  of  the  Contractor, 
and  any  such  sea  trials  shall  be  conducted  at 
the  risk  and  expense  of  the  Contractor.  The 
Contractor  shall  provide  and  install  all 
fittings  and  appli.inces  which  may  be 
necessary  for  the  dock  and  sea  trials,  to 
enable  the  representatives  of  the  Government 
to  determine  whether  the  requirements  of  the 
job  order,  plans,  and  specifications  have  been 
met,  and  the  Contractor  shall  be  responsible 
for  the  care,  installation  and  removal  of 
instruments  and  apparatus  furnished  by  the 
Government  for  such  trials. 
(End  of  clause) 

252.217-7113    Access  to  Vessel. 

As  prescribed  at  217.7104(a),  insert  the 
following  clause: 

ACCESS  TO  VESSEL  (MAY  1983) 

(a)  A  reasonable  number  of  officers, 
employees,  and  associates  of  the 
Government,  or  other  prime  Contractors  with 
the  Government,  and  their  subcontractors, 
shall,  as  authorized  by  the  Supervisor,  have 
at  all  reasonable  times,  admission  to  the 
plant,  and  access  to  vessei(s)  to  perform  and 
fulfill  their  respective  obligations  to  the 
Government  on  a  noninterference  basis.  The 
Contractor  shall  make  reasonable 
arrangements  with  the  Government  or 
Contractors  of  the  Government,  as  shall  have 
been  identified  and  authorized  by  the 
Supervisor,  to  br  given  admission  to  the 
Contractors  facilities  and  access  to  the 
vessel(s)  and  to  office  space,  work  areas, 
storage  or  shop  areas,  or  other  facilities  and 
services,  necessary  for  the  performance  of 
their  respective  responsibilities  and 
reasonable  to  their  performance  All  such 
above  personnel  shall  be  required  to  comply 
with  all  Contractor  rules  and  regulations 
governing  personnel  at  its  shipyard,  including 
those  relative  to  safety  and  security. 

(b)  The  Contractor  further  agrees  as 
authorized  by  the  Supervisor,  to  afford  to  a 
reasonable  number  of  officers,  employees, 
and  associates  of  offerors  on  other 
contemplated  work,  the  same  privileges  of 
admission  to  the  Contractor's  plant  and 
access  to  the  vessel(s)  on  a  noninterference 
basis  subject  to  all  Contractor  rules  and 
regulations  governing  personnel  in  its 
shipyard,  including  those  relative  to  safety 
and  security. 

(c)  The  vessel,  its  equipment,  movable 
stores,  cargo,  or  other  ships  material  shall 
not  be  considered  Government-Furnished 
Property. 


(End  of  clause) 

252.217-71 14    Certain  Communist  Areas. 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.225-11  (APR  1984). 

252.217-7115    Contract  Wortc  Hours  and 
Safety  Standards  Act— Overtime 
Compensation. 

As  prescribed  at  217.7104(a).  insert 
FAR  clause  52.222-4  (APR  1984). 

252.217-7116     Walsh-Healey  Put>ltc 
Contracts  Act. 

As  prescribed  at  217.7104(a).  insert 
FAR  clause  52.222-20  (APR  1984). 

252.2 17-7117    Equal  Opportunity  Clause. 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.222-26  (APR  1984). 

252.217-71 18    Officials  Not  to  Benefit. 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.203-1  (APR  1984). 

252.217-7119    Covenant  Against 
Contingent  Fees. 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.203-5  (APR  1984). 

252.217-7120     Termination  for 
Convenience  of  the  Government 

As  prescribed  at  217.7104(a).  insert 
FAR  clause(s)  52.249-1  or  52.249-2  (.APR 
1984).  as  applicable. 

252.217-7121     Authorization  and  Consent 

As  prescribed  at  217.7104(3).  insert 
FAR  clause  52.227-1  (APR  1984). 

252.2 1 7-7 1 22    Notice  and  Assistance 
Regarding  Patent  and  Copyright 
Infringement 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.227-2  (APR  1984). 

252.217-7123    Responsibility  for 
Inspection. 

As  prescribed  at  217.7104(a).  insert 
FAR  clause  52.248-1  (APR  1984). 

252.217-7124    Uability  and  insurance. 
As  prescribed  at  217.7104(a),  insert  the 

following  clause: 

LIABILITY  AND  INSURA.NCE  (AUG  1983) 

(a)  The  Contractor  shall  exercise 
reasonable  care  and  use  his  best  efforts  to 
prevent  accidents,  injury  or  damage  to  all 
employees,  persons  and  property,  in  and 
about  the  work,  and  to  the  \essel  or  part 
thereof  upon  which  work  is  done. 

(b)  The  Contractor  shall  not,  unless 
otherwise  directed  or  approved  in  writing  by 
the  Department,  carry  or  incur  the  expense  of 
any  insurance  against  any  form  of  loss  or 
damage  to  the  vessels  or  to  the  materials  or 
equipment  therefor  to  which  the  Government 
has  title  or  which  have  been  furnished  by  the 
Government  for  installation  by  the 
Contractor.  The  Government  assumes  the 
risks  of  loss  of  and  damage  lo  the  vessels  and 
such  materials  and  equipment.  The 
Government  does  not  assume  any  risk  with 


respect  to  loss  or  damage  compensated  for  by 
insurance  or  otherwise  or  resulting  from  risks 
with  respect  to  which  the  Contractor  has 
failed  to  procure  or  maintain  insurance,  if 
available,  as  required  or  approved  by  the 
Department:  Provided,  further,  that  under  this 
clause  the  Government  does  not  assume  any 
risk  with  respect  to.  and  will  not  pay  for  any 
costs  of  the  Contractor  for  the  inspection, 
repair,  replacement,  or  renewal  of  any 
defects  themselves  in  the  vessel! s)  or  such 
materirfls  and  equipment  due  to  (A)  defective 
workmanship  or  defective  materials  or 
equipment  performed  by  or  furnished  by  the 
Contractor  or  its  subcontractors:  or  (B) 
workmanship  or  materials  or  equipment 
performed  by  or  furnished  by  the  Contractor 
or  its  subcontractors  which  do(es)  not 
conform  lo  the  requirements  of  the  contract, 
whether  or  not  any  such  defect  is  latent  or 
whether  or  not  any  such  nonconformance  is 
the  result  of  negligence:  Provided,  further. 
that  under  this  clause  the  Government  does 
not  assume  the  risk  of  and  will  not  pay  for 
the  costs  of  any  loss,  damage,  liability  or 
expense  caused  by.  resulting  from,  or 
incurred  as  a  consequence  of  delay  or 
disruption  of  any  type  whatsoever;  or  willful 
misconduct  or  lack  of  good  faith  on  the  pari 
of  any  of  the  Contractor  s  directors,  officers 
and  any  of  its  managers,  superintendents  or 
other  equivalent  representatives  who  have 
supervision  or  direction  of  (i)  all  or 
substantially  all  of  the  Contractor's  business 
or  (li)  all  or  substantially  all  of  the 
Contractor's  operation  at  any  one  plant: 
Provided,  however,  that  as  to  such  nsk 
assumed  and  borne  by  the  Government,  the 
Government  shall  be  subrogated  to  any 
claim,  demand  or  cause  of  action  against 
third  persons  which  exists  m  favor  of  the 
Contractor,  and  the  Contractor  shall,  if 
required,  execute  a  formal  assignment  or 
transfer  of  claims,  demands  or  causes  of 
action:  Provided,  further  that  nothing 
contained  in  this  paragraph  shall  create  or 
give  rise  to  any  right,  privilege  or  power  in 
any  person  except  the  Contractor,  nor  shall 
any  person  (except  the  Contractor)  be  or 
become  entitled  thereby  to  proceed  directly 
against  the  Government,  or  )oin  the 
Government  as  a  co-defendant  in  an>  action 
against  the  Contractor  brought  to  determine 
the  Contractor's  liability  or  for  any  other 
purpose.  Notwithstanding  the  foregoing,  the 
Contractor  shall  bear  the  first  five  thousand 
dollars  ($5,000)  of  loss  or  damage  from  each 
occurrence  or  incident  the  risk  of  which  the 
Government  otherwise  would  have  assumed 
under  the  provisions  of  this  paragraph, 

(c)  The  Contractor  indemnifies  and  holds 
harmless  the  Government,  its  agencies  and 
instrumentalitips.  the  vessel  and  its  owners, 
against  all  su:ts.  actions,  claims,  costs  or 
demands  (including,  without  limitation,  suits, 
actions,  claims,  costs  or  demands  resulting 
from  death,  personal  injury  and  property 
damage)  to  which  the  Government,  its 
agencies  and  instrumentalities,  the  vessel  or 
its  owner  may  be  subject  or  put  by  reason  of 
damage  or  in)ury  (including  death)  to  the 
property  or  person  of  any  one  other  than  the 
Govemm'^nt.  its  agencies,  instrumentalities 
and  personnel,  the  vessel  or  its  owner,  arising 
or  resulting  in  whole  or  in  part  from  \i\e  fault. 
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negligence,  wrongful  act  or  wrongful 
omission  of  the  Contractor,  or  any 
subcontractor,  his  or  their  servants,  agents  or 
employees:  Provided,  that  the  Contractor's 
obligation  to  indemnify  under  this  paragraph 
(c)  shall  not  exceed  the  sum  of  three  hundred 
thousand  dollars  ($300,000)  on  account  of  any 
one  accident  or  occurrence  in  respect  of  any 
one  vessel.  Such  indemnity  shall  include, 
without  limitation,  suits,  actions,  claims, 
costs  or  demands  of  any  kind  whatsoever, 
resulting  from  death,  personal  injury  or 
property  damage  occurring  during  the  period 
of  performance  of  work  on  the  vessel  or 
within  ninety  (90)  days  after  redelivery  of  the 
vessel;  and  with  respect  to  any  suits,  actions, 
claims,  costs,  or  demands  resulting  from 
death,  personal  injury  or  property  damage 
occurring  after  the  expiration  of  such  period, 
the  rights  and  liabilities  of  the  Government 
and  the  Contractor  shall  be  as  determined  by 
other  provisions  of  this  agreement  and  by 
law:  Provided,  however,  that  such  indemnity 
shall  apply  to  death  occurring  after  such 
period  which  results  from  any  personal  injury 
received  during  the  period  covered  by  the 
Contractors  indemnity  as  provided  herein. 

(d)  The  Contractor  shall,  at  his  own 
expt-nse.  procure,  and  thereafter  maintain 
such  casualty,  accident  and  liability 
insurance,  in  such  forms  and  amounts  as  may 
be  approved  by  the  Government,  insuring  the 
performance  of  its  obligations  under 
paragraph  (c)  of  this  clause.  Further,  the 
Contractor  shall  procure  and  maintain  in 
force  Workmen's  Compensation  Insurance 
(or  its  equivalent)  covering  its  employees 
engaged  on  the  work  and  shall  insure  the 
procurement  and  maintenance  of  such 
insurance  by  all  subcontractors  engaged  on 
the  work.  The  Contractor  shall  provide  such 
evidence  of  such  insurance  as  may  be.  from 
time  to  time,  required  by  the  Government. 

(e)  No  allowance  shall  be  made  the 
Contractor  in  the  job  order  price  for  the 
inclusion  of  any  premium  expense  or  charge 
for  any  reserve  made  on  account  of  self- 
insurance  for  coverage  against  any  risk 
assumed  by  the  Government  under  this 
clause 

(f)  As  soon  as  practicable  after  the 
occurrence  of  any  loss  or  damage  the  risk  of 
which  the  Government  has  assumed,  writ'en 
notice  of  such  loss  or  damage  shall  be  given 
by  the  Contractor  to  the  Contracting  Officer, 
which  notice  shall  contain  full  particulars  of 
such  loss  or  damage.  If  claim  is  made  or  suit 
is  brought  thereafter  against  the  Contractor 
as  the  result  or  because  of  such  event,  the 
Contractor  shall  immediately  deliver  to  the 
Government  every  demand,  notice,  summons 
or  other  process  received  by  him  or  his 
representatives.  The  Contractor  shall 
cooperate  with  the  Government  and,  upon  the 
Government's  request,  shall  assist  in 
effecting  settlements,  securing  and  giving 
evidence,  obtaining  the  attendance  of 
witnesses  and  in  the  conduct  of  suits;  and  the 
Government  shall  pay  to  the  Contractor  the 
expense,  other  than  the  cost  of  maintaining 
the  Contractor's  usual  organization,  incurred 
in  so  doing.  The  Contractor  shall  not.  except 
at  his  own  cost,  voluntarily  make  any 
payment,  assume  any  obligation  or  incur  any 
expense  other  than  shall  be  imperative  for 
the  the  protection  of  the  vessel  or  vessels  at 
the  time  ot  said  occurrence  of  such  event. 


(g)  In  the  event  of  loss  of  or  damage  to  any 
of  the  vessels  or  any  of  the  materials  or 
equipment  therefor  which  may  result  in  a 
claim  against  the  Government  under  the 
insurance  provisions  of  this  contract,  the 
Contractor  promptly  shall  notify  the 
Contracting  Officer  of  such  loss  or  damages, 
and  the  Contracting  Officer  may,  without 
prejudice  to  any  other  right  of  the 
Government,  either 

(i)  Order  the  Contractor  to  proceed  with 
replacement  or  repair,  in  which  event  the 
Contractor  shall  effect  such  replacement  or 
repair.  The  Contractor  shall  submit  to  the 
Contracting  Officer  a  request  for 
reimbursement  of  the  cost  of  such 
replacement  or  repair  together  with  such 
supporting  documentation  as  the  Contracting 
Officer  may  reasonably  require,  and  shall 
identify  such  request  as  being  submitted 
under  the  "Insurance  "  clause  of  the  contract. 
If  the  Government  determines  that  the  risk  of 
such  loss  or  damages  is  within  the  scope  of 
the  risks  assumed  by  the  Government  under 
this  clause,  the  Government  will  reimburse 
the  Contractor  for  the  reasonable,  allowable 
cost  of  replacement  or  repair,  plus  a 
reasonable  profit  (if  the  work  of  replacement 
or  repair  was  performed  by  the  Contractor) 
less  the  deductible  amount  specified  in 
paragraph  (b)  of  this  clause.  Payments  by  the 
Government  to  the  Contractor  under  this 
Insurance  Clause  are  outside  the  scope  of 
and  shall  not  affect  the  pricing  structure  of 
the  contract  (firm  fixed  price  or  incentive 
type  arrangement,  as  applicable),  and  are 
additional  to  the  compensation  otherwise 
payable  to  the  Contractor  under  this  contract; 
or 

(ii)  In  the  event  the  Contracting  Officer 
decides  that  the  loss  or  damage  shall  not  be 
replaced  or  repaired. 

(A)  Modify  the  contract  appropriately 
consistent  with  the  reduced  requirements 
reflected  by  the  unreplaced  or  unrepaired 
loss  or  damage,  or 

(B)  Terminate  the  repair  of  any  part  or  all 
of  the  vessel(s)  under  the  clause  of  this 
contract  entitled  "TERMINATION  FOR 
CONVENIENCE  OF  THE  GOVERNMENT." 

(End  of  clause)  i 

252.217-7125    Pricing  of  Adjustments. 

As  prescribed  at  217.7104(a).  insert 
DoD  FAR  Supplement  clause  252.243- 
7001  (APR  1984). 

252.2 1 7-7 1 26    Affirmative  Action  for 
Disabled  Veterans  and  Veterans  of  the 
Vietnam  Era. 

As  prescribed  at  217.7104(a).  insert 
FAR  clause  52.222-36  (APR  1984). 

252.2 1 7-7 1 27     Affirmative  Action  tor 
Handicapped  Workers. 

As  prescribed  at  217.7104(a).  insert 
FAR  clause  52.222-36  (APR  1984), 

252.217-7128    Clean  Air  and  Water. 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.223-2  (APR  1984). 

252.217-7129    Invoices. 

As  prescribed  at  217.7104(a),  insert 
FAR  clause  52.213-2  (APR  1984). 


252.217-7130    Guarantees. 

As  prescribed  at  217.7104(a),  insert  the 
following  clause: 

GUARANTEES  (APR  1982) 

In  case  any  work  done  or  materials 
furnished  by  the  Contractor  under  this 
agreement  on  or  for  any  vessel  or  the 
equipment  thereof,  shall  within  ninety  (90) 
days  from  the  date  of  redelivery  of  the  vessel 
by  the  Contractor,  prove  defective  or 
deficient,  such  defects  or  deficiencies  shall, 
as  required  by  the  Government  in  writing,  be 
corrected  and  repaired  by  the  Contractor  or 
at  his  expense  to  the  satisfaction  of  the 
Contracting  Officer;  Provided,  that  for  any 
guarantee  secured  by  the  Contractor  or  any 
subcontractor  covering  work  done  on 
materials  furnished  which  exceeds  the  90- 
day  period,  the  Government  shall  be  entitled 
to  rely  upon  said  guarantee  until  the 
expiration;  and  Prov7c/erf  further,  that  with 
respect  to  any  individual  work  item  identified 
and  listed  as  incomplete  at  the  redelivery  of 
the  vessel  the  guarantee  period  shall  run  from 
the  date  of  completion  of  such  item.  The 
government  shall,  if  and  when  practicable, 
afford  the  Contractor  an  opportunity  to  effect 
such  corrections  and  repairs  himself,  but 
when,  because  of  the  condition  or  the 
location  of  the  vessel  or  for  any  other  reason, 
it  is  impracticable  or  undesirable  to  return  it 
to  the  Contractor,  or  the  Contractor  fails  to 
proceed  promptly  with  any  such  repairs  as 
directed  by  the  Contracting  Officer,  such 
corrections  and  repairs  shall  be  effected  at 
the  Contractor's  expense  at  such  other 
locations  as  the  Government  may  determine. 
Where  correction  and  repairs  are  to  be 
effected  by  other  than  the  Contractor,  due  to 
nonreturn  of  the  vessel  to  him,  the 
Contractor's  liability  may  be  discharged  by 
an  equitable  deduction  in  the  price  of  the  job 
The  Contractor's  liability  shall  only  extend 
for  an  additional  90-day  guarantee  period  on 
those  defects  or  deficiencies  which  he 
corrected  and  in  no  event  to  those  for  which 
payment  was  made;  Provided,  however,  thai 
nothing  in  this  clause  shall  be  deemed  to  limit 
the  responsibility  of  the  Contractor  under 
clause  252.217-7124  entitled  "LIABILITY 
AND  INSURANCE"  hereof  or  relieve  him  of 
his  liability  under  that  clause.  At  the  option 
of  the  Contracting  Officer,  defects  and 
deficiencies  may  be  left  in  their  then 
condition,  and  an  equitable  deduction  from 
the  job  order  price,  as  agreed  by  the 
Contractor  and  the  Contracting  officer,  shall 
be  made  therefor.  If  the  Contractor  and  the 
Contracting  Officer  fail  to  agree  upon  the 
equitable  deduction  from  the  job  order  price 
to  be  made,  the  dispute  shall  be  determined 
as  provided  in  clause  252.217-7111  entitled 
"DISPUTES"  hereof. 

(End  of  clause) 

252,217-7131     Discharge  Of  Liens. 

As  prescribed  at  217.7104(a),  insert  the 
foUou'ing  clause; 

DISCHARGE  OF  LIENS  (APR  1982) 

The  Contractor  shall  immediately 
discharge  or  cause  to  be  discharged  any  lien 
or  right  in  rem  of  any  kind,  other  than  in 
favor  or  the  Government,  which  at  any  time 
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exists  or  arises  in  connection  with  work  done 
or  materials  furnished  under  any  job  order 
hereunder  with  respect  to  the  machinery, 
fittings,  equipment  or  materials  for  any  of  the 
vessels.  If  any  such  lien  or  right  in  rem  is  not 
immediately  discharged,  the  Government 
may  discharge  or  cause  to  be  discharged  such 
lien  or  right  at  the  expense  of  the  Contractor. 
(End  of  clause) 

252.217-7132     Department  of  Labor  Safety 
and  Health  Regulations  for  Ship  Repairing. 

As  prescribed  at  217.7104[4],  insert  the 
following  clause: 

DEPARTMENT  OF  LABOR  SAFETY  AND 
HEALTH  REGULATIONS  FOR  SHIP 
REPAIRING  (APR  1982) 

Attention  of  the  Contractor  is  directed  to 
the  Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  651-678).  and  to  the  Sdfefy 
and  Health  Regulations  for  Ship  Reparing  (29 
CFR  1915).  promulgated  under  Public  Law  85- 
742,  anie'  dmg  Section  41  of  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  941).  and 
adopted  by  the  Department  of  Labor  as 
occupational  safety  or  health  standards 
under  Section  6(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (see  29  CFR  1910  13). 
These  regulations  apply  to  all  ship  repair  and 
related  work,  as  defined  in  the  regulations, 
performed  under  this  agreement  on  the 
navigable  waters  of  the  United  States 
including  any  drydock  or  marine  railway. 
Nothing  contained  in  this  agreement  or  any 
job  order  hereunder  shall  be  construed  as 
relieving  the  Contractor  from  any  obligations 
which  it  may  have  for  compliance  with  the 
aforesaid  regulation. 

(End  of  clause) 

252.217-7200    Workmen's  Compensation 
and  War  Hazard  Insurance  Overseas. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.228-4  (APR  1984],  as 
applicable. 

252.2 1 7-720 1     Buy  American  Act  and  the 
Balance  of  Payments  Program. 

As  prescribed  at  217.7104(b),  insert 
the  clause  at  52.225-7001  (OCT  1980),  as 
applicable. 

252.217-7202    Notice  to  the  Government 
of  Labor  Disputes. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.222-1  (APR  1984),  as 
applicable. 

252.217-7203     Patent  Indemnity. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.227-3  (APR  1984),  as 
applicable, 

252.217-7204     Filing  of  Patent 
Applications. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52,227-10  (APR  1984],  as 
applicable. 


252.217-7205    Contract  Schedule  Subline 
Items  Not  Separately  Priced. 

As  prescribed  at  217.7104(b),  insert 
DoD  F.AR  Supplement  clause  252.204- 
-000  (APR  1984),  as  applicable. 

252.217-7206     Reporting  and  Refund  of 
Royalties. 

As  prescribed  at  217.7104(b),  insert 
FAR  clauses  52.227-8  and  52.227-9  (APR 

1984).  as  applicable. 

252.217-7207    Rights  in  Data  and 
Computer  Software. 

As  prescribed  at  217.7104(b).  insert 
clause  52.227-7013  (.MAY  1981),  as 
applicable. 

252.217-7208     Military  Security 
Requirements. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.204-2  [.\?R  1984),  as 
applicable, 

252,217-7209     Utilization  of  Small  Business 
and  Small  Disadvantaged  Business 
Concerns, 

As  prescribed  at  217.7104(b),  insert 
FAR  clause(s)  52.219-8.  52.219-9.  and 
52.219-10  (APR  1984),  as  applicable, 

252.217-7210    Examination  of  Records  by 
Comptroller  General. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.215-1  (APR  1984).  as 

applicable. 

252.217-7211     Gratuities. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52,203-3  (APR  1984),  as 

applicable. 

252.217-7212    Convict  Labor, 

As  prescribed  at  217, 7104(b),  insert 
FAR  clause  52.222-3  (APR  1984),  as 
applicable. 

252.217-7213     Priorities,  Allocations,  and 
Allotments. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52,212-8  (APR  1984),  as 
applicable. 

252.217-7214     Utilization  of  Labor  Surplus 
Area  Concerns. 

As  prescribed  at  217.7104(b),  insert 
FAR  clauses  52.220-3  and  52.220-4  (.^PR 
1984),  as  applicable. 

252.217-7215     Limitation  on  Withholding  of 
Payments. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.232-9  [.\PY(  1984),  as 
applicable, 

252.217-7216     Equal  Opportunity  Preaward 
Clearance  of  Subcontracts. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.222-28  (APR  1984).  as 
applicable. 


252.217-7217    Subcontracts. 

As  prescribed  at  217,ri04;b),  insert 
FAR  clause  52.244-1  (APR  1984),  as 

applicable. 

252.217-7218    Government  Property. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.245-2  (.APR  1984).  as 
applicable. 

252.217-7219     Federal,  State,  Local,  and 
Foreign  Taxes, 

As  prescribed  at  217.7104(b).  insert 
F.AR  clause  52.229-2  (APR  1984).  as 
applicable. 

252.217-7220     Quality  Program. 

As  prescribed  at  217.7104;b).  insert 
FAR  clause  52.246-11  (APR  1984),  as 
applicable 

252.217-7221     Price  Reduction  for 
Detective  Cost  or  Pricing  Data. 

.\s  prescribed  at  217.7104(b),  insert 
FAR  clause  52.214-27  or  52.215-22  (APR 
1984).  as  applicable. 

252.217-7222     Duty-Free  Entry. 

As  prescribed  at  21:". 7104(b),  insert 
FAR  clause  52.225-10  (APR  1984),  as 
applicable. 

252.217-7223     Duty-Free  Entry  of 
Qualifying  Country  Supplies. 

As  prescribed  at  217.7104(b).  insert 
clause  252.225-7008  (J.A.N  1961).  as 
applicable. 

252.217-7224    Inspection  System, 

As  prescribed  at  217.7104(bl.  insert 
FAR  clause  52.246-11  (.APR  1984).  as 
applicable. 

252.217-7225    Advance  Payments. 

As  prescribed  at  217, 7104(b).  insert 
FAR  clause  52.232-12  (.APR  1984).  as 
applicable. 

252.217-7226    Required  Sources  for  Jewel 
Bearings  and  Related  Items. 

.As  prescribed  at  217, 7104(b).  insert 
F.AR  clause  52.208-1  (APR  1984).  as 
applicable. 

252.2 1 7-7227     Required  Sources  for 
Miniature  and  Instrument  Ball  Bearings. 

As  prescribed  at  217, 7104(b),  insert 
DoD  FAR  Supplement  clause  252.208- 
"000  (JUL  1971),  as  applicable. 

252.217-7228     Interest. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.232-17  (APR  1984],  as 
applicable, 

252.217-7229     Competition  In 
Sut>contractlng. 

.As  prescribed  at  217, 7104(b).  insert 
FAR  clause  52.244-5  (APR  1984).  as 
applicable. 
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252.217-7230    Audit  by  Department  of 
Defense. 

As  prescribed  al  217.7104(b),  insert 
FAR  cldusei's)  52.214-26  or  52.215-2 
(.■\PR  I'KWl  as  applicable. 

252  217-7231     Subcontractor  Cost  or 
Pricing  Data. 

.^s  prescribed  at  217.7104(b).  insert 
FAR  clause  52.215-2=5  (APR  19B4),  as 
applicable 

252  217-7232     Value  Engineering. 

As  prescribed  at  217.7104(b).  insert 
FAR  claiise  52.24&-1  (APR  ir.84).  as 
applicable. 

262,217-7233     |  Reserved) 

252  2*i7-7234     Requ  red  Sources  for 
Precision  Ccmpor.ents  for  Mechan>cai  Time 
Devices, 

As  :  rt  scribed  at  217.7104!b).  insert 
DulJ  FAR  Supplement  clause  252.208- 
nx)l  (AUG  1971),  as  applicable, 

252,217-7235     New  Material, 

.\o  prescribed  al  217.7104(b).  insert 
r  AR  clause  52.210-5  (APR  1964),  as 
applicable. 

252.217-7236     Government  Surplus. 

As  prescribed  at  217, 7104(b),  insert 
F.\R  clause  52.210-*  or  52.210-7  (APR 
Vf84).  as  applicable. 

252  217-7237    Utilization  of  Women- 
Owned  Business  Concerns. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52,219-13  (APR  1984).  as 
applicable, 

252.217-7238     Material  Inspection  and 
Receiving  Report. 

.As  prf-scribed  at  217.7104(b).  insert 
DiiU  F.AR  Supplement  clause  252.246- 
7(XX)  (DF.C  19r)91,  as  applicable. 

252.217-7239    Protection  of  Government 
Buildings,  Equipment,  and  Vegetation, 

.As  prescribed  at  217.7104ib).  insert 
FAR  clause  52  237-2  (.^PR  1984),  as 
applicable, 

252,2 1 7-7240     Government  Delay  of  Work. 

,^s  prt^scribed  at  217, 7104(b).  insert 
F.\R  clause  52.212-15  (APR  1984).  as 
applicable. 

252.217-7241     Distribution  of  Defense 
Subcontracts  Placed  Overseas. 

As  prescribed  at  2l7,7l04;b).  insert 
DoD  FAR  Supplement  clause  252.204- 
7.J05  (IL'\  19821.  as  applicable. 

252.217-7242     Safety  Precautions  for 
Ammunition  and  Explosives. 

.As  presc.'ibed  at  217,7104,!)),  insert 
DuD  FAR  Supplement  clause 
2-2,2:8,7ixr  (SEP  1970).  as  applicable. 


252.217-7243    Cost  Accounting  Standards. 

As  prescribed  at  217.7104(b).  insert 
FAR  clause(s)  52.230-$  and  52-230-4 
(APR  1984).  as  applicable. 


252.217-7244     Notification  of  Changes. 
As  prescribed  at  217.7104(b).  insert 
FAR  clause  52.243-7  (APR  1984).  as 
applicable. 


r 


252.217-7245     Engineafing  Ctiange 
Proposals  (ECP's). 

As  prescribed  at  2l7.7104(bl.  insert 
DoD  FAR  Supplement  clause  252.243- 
7000  f  APR  19B4).  as  applicable. 

252.2 1  /- 7246    Change  Order  Accounting. 

As  prescribed  at  2l7.7104(b].  insert 
FAR  clause  52.243-6  (APR  1984),  as 
applicable.  ' 

252.217-7247    Contracts  Conditioned 
Upon  ttie  Availability  of  Funds. 

As  prescibeJ  at  21^, 7104(b),  insert 
FAR  clause(s)  52.232-13  or  52.232-19 
(APR  1984).  as  applicable. 

252.217-7248     Preference  for  Domestic 
Specialty  Metals. 

As  prescribed  at  217.7104(b),  insert 
the  clause  at  252.225-7012  (OCT  180).  as 
applicable.  | 

252.217-7249     Preference  for  United 
States-Flag  Air  Carriers. 

A.s  prescribed  at  217.7104(b).  insert 
FAR  clause  52.247-63  j( APR  1984).  as 
applicable. 

252.217-7250    Exclusionary  Policies  and 
Practices  of  Foreign  Governments. 

As  prescribed  at  217, 7104(b).  insert 
the  clause  at  252.22.5-7(119  (JAN  1977). 

252.217-7251     Hazardoas  Material 
Identification  and  Material  Safety  Data.  , 

As  prescribed  at  217, 7104(b),  insert 
FAR  clause  52.223-3  (APR  1984).  as 

applicable, 

252.217-7252     Certification  ot  Requests 
for  Ad)ustment  or  Relief  Exceeding 
$100,000. 

As  prescribed  at  217.7104(b),  insert 
DoD  F.AR  Supplement  clause  252.233- 
7000  (FEB  1980),  as  appiirable, 

252.217-7253     Qualifying  Country  Sources 
as  Subcontractors. 

As  prescribed  at  217. 7104(b).  insert 
clause  252.225-7002  (OCT  1980). 

252-217-7254     Stop  Wcrk  Orders. 

As  prescribed  at  217.7104(b),  insert 
FAR  clause  52.212-13  (APR  1984),  as 
applicable.  | 

252.219-7000     [Amended] 

16.  Section  252.219-7000  is  amended 
by  adding  the  word  "cognizant"  after 
the  word  "Contractorfs"  and  before  the 


word  "Contract"  appearing  in  the 
clause. 

252.231-7000    I  Amended  I 

17.  Section  252.231-7000  is  amended 
by  removing  the  word  "are"  appearing 
in  the  clause  and  inserting  in  its  place 
the  word  "is;"  and  by  revising  the 
reference  in  the  clause  reading  "Subparl 
41.2"  to  read  "Subpart  31.2." 

[KR  Doc,  85-7201  Filed  3-27-85:  8:4,5  um| 
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4SCFR  Parts204,  209,  211,  213,  215. 
219,  225,  227.  230,  236,  237.  242,  245, 
252,  270 

(Defensf  Acquisition  Circ.  84-6) 

DoD  FAR  Supplement 

AGENCY:  Department  of  Defense. 
ACTION:  Final  rule. 


summary:  Defense  Acquisition  Circular 
(D.'\Cj  84-6  amends  the  DoD  FAR 
Supplement  with  respect  to  procurement 
instrument  identification  numbers; 
consolidated  list  of  debarred, 
suspended,  and  ineligible  contractors; 
acquisition  and  distribution  of 
commercial  products;  discounts, 
negotiated  procurements;  standard 
forms  for  use  in  contracting  for 
construction  or  dismantling,  demolition, 
or  removal  of  improvements:  production 
surveillance  and  reporting — assignment 
of  criticality  designator;  Government 
property — plant  clearance  program:  DO 
Form  882,  Report  of  Inventions  and 
Subcontracts  (Pursuant  to  'Patent 
Rights"  Contract  Clause);  acquisition  of 
computer  resources:  and  provides  an 
index  to  the  DoD  F'AR  Supplement. 

EFFECTIVE  DATE:  Upon  receipt,  in 
accordance  with  DoD  FAR  Supple;nerit 
201,301(S-70)(4). 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  W.  Lloyd,  Executive  Secretary, 
Defense  Acquisition  Regulatory  Council, 
OUSDRE  (AM)(DARS), 
OL'SDRE(M&RS),  Room  3D139, 
Pentagon,  Washington.  D.C.  20301-3062, 
telephone  (202)  69"-"2G8. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  DoD  FAR  Supplement  is  codified 
in  Chapter  2,  Title  48  of  the  Cude  of 
Federal  Regulations. 

The  October  1, 1984  revision  of  the 
CFR  is  the  most  recent  edition  of  that 
title.  It  retlects  amendments  io  the  1984 
edition  of  the  DoD  F.-XR  Supplement 
made  by  Defense  Acquisition  Circulars 
84-1  through  84-3. 
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Interested  parties  may  submit 
proposed  revisions  to  this  Supplement 
directly  to  the  DAR  Council 

List  of  Subjects  in  48  CFR  Ch.  2 

Government  procurement. 
lames  T.  Brannan, 

Director,  Defense  Acquisition  Regulatory 

Council. 

Defense  Acquisition  Circular 

(Number  84-6] 
June  15,  1984 

All  DoD  FAR  Supplement  and  other 
directive  material  contained  in  this 
Defense  Acquisition  Circular  is  effective 
upon  receipt  in  accordance  with  DoD 
FAR  Supplement  201.301(S-70)(4). 

Defense  Acquisition  Circular  (DAC) 
04-6  amends  the  DoD  FAR  Supplement 
and  prescribes  procedures  to  be 
followed.  The  following  is  a  summary  of 
the  amendments  and  procedures: 

Item  I — Notes  and  Filing  Instructions  for 
DnD  FAR  Supplement 

Beginning  with  the  issuance  of  this 
DAC,  there  will  be  included  a  list  of  all 
replacement  pages  (DoD  loose-leaf 
edition).  This  list  is  provided  to  facilitate 
filing  and  may  be  used  as  a  check  list  to 
ensure  no  pages  are  missing  because  of 
mechanical  error  in  printing 

Item  II — Procurement  Instrument 
Identification  Numbers 

Paragraph  204.7003-l(c)  is  revised  to 
add  Instrument  Code  K,  Short  Form 
Research  Contract. 

Item  III — Consolidated  List  of  Debarred. 
Suspended,  and  Ineligible  Contractors 

Paragraph  209.405(c)  is  revised  to 
substitute  "Department  of  Defense"  for 

"Government." 

Item  IV^Acquisition  and  Distribution 
of  Commercial  Products 

A  change  is  made  to  211.005(b)  to 
identify  Pub.  L.  98-6.3  and  98-212.  This 
informi'.tion  was  not  included  when  the 
coverage  was  initially  published  in  DAC 
84-2. 

Item  V — Discounts,  Negotiated 
Procurements 

A  new  subparagraph  (xlx)  is  added  to 
213.505-2(S-73)(1)  to  prescribe  the  use  of 
the  provision  at  252,214-7000.  Discounts. 
A  new  section  215.407(S-70)  is  added  to 
prescribe  use  of  the  pro\'ision  at 
252.214-7000.  Discounts,  in  solicitations 
where  prompt  payment  discounts  may 
be  offered.  The  preface  at  252.214-7000 
is  revised  to  add  reference  to  the 
paragraphs  cited  above. 


Item  VI — Standard  Forms  for  Use  in 

Contracting  for  Construction  or 
Dismantling.  Demolition,  or  Removal  of 
Improvements 

Paragraph  (c)  is  added  to  236  701  to 
state  that  Optional  Forms  347  and  348 
are  not  authorized  for  use  in  the 
Department  of  Defense. 

Item  VI! — Production  Surveillance  and 
Reporting — Assignment  of  Criticality 
Designator 

A  change  is  m.ade  to  242.1105(b)  to 
remove  language  which  is  considered 
unnecessary,  and  to  conform  the 
coverage  to  DoD  Directive  4410.6 

Item  VIII — Government  Property — Plant 
Clearance  Program 

A  new  section  245.603-70  is  added  to 
adopt  use,  on  an  optional  basis,  of  a 
modified  plant  clearance  program.  It  is 
expected  that  this  program  will  reduce 
administrative  interface  between 
contractor  and  Government  personnel, 
and  at  the  same  time  provide  adequate 
surveillance  requirements  to  protect  the 
Governm.ent's  interests. 

Item  IX— DD  Form  882.  Report  of 
Inventions  and  Subcontracts  (Pursuant 
to  "Patent  Rights"  Contract  Clause) 

A  revised  DD  Form  882.  Report  of 
Inventions  and  Subcontracts  (Pursuant 
to  "Patent  Rights"  Contract  Clause).  82 
OCT,  IS  included  in  this  DAC.  (DoD 
forms  are  not  printed  in  the  Federal 
Register.)  The  1982  edition  of  the  form 
replaces  the  1975  edition  which  was 
included  in  the  initial  printing  of  the 
DoD  FAR  Supplement. 

Item  X — Acquisition  of  Computer 
Resources 

As  a  result  of  review  of  Part  270,  the 

following  changes  are  made: 

Section  270.302-2g(d)  is  revised  to  add 
a  reference  to  270.8.  Section  270.307(c)  is 
revised  to  delete  the  phrase  "and 
subject  to  the  types  of  funds  available 
(e.g.,  O^.M.  Procurement,  etc.),"  to 
conform  to  legislation.  Section  270.309  is 
revised  to  accommodate  small 
purchases.  Subpart  270.6  is  amended  by 
relocating  the  format  referenced  in 
270.604(f)(1)  immediately  following 
270.604.  New  clauses  have  been  added 
at  252.270-7061  through  252.270-7064. 
These  clauses  were  adopted  by  GSA 
after  completion  of  drafting  of  the  DoD 
FAR  Supplement  and  do  not  represent 
any  substantive  changes  to  acquisition 
procedures.  Paragraphs  270.1103(a)  and 
(c)  are  revised  to  include  prescription 
for  use  of  the  additional  clauses. 

The  clause  at  252.270-7045  is  revised 
to  add  to  the  list  of  Federal  Information 
Processing  Standards  (FIPS),  FIPS  PUB 


95.  Code  for  the  Identification  of  Federal 
and  Federally-assisted  organizations 

Item  XI— Index  to  the  DoD  FAR 
Supplement 

Included  in  this  D.-\C  is  a  Topical 
Index  to  the  DoD  F.A.R  Supplement 
which  was  not  available  at  the  time  of 
initial  printing  of  the  Supplement 
(Topical  Index  is  not  published  in  the 
Federal  Register ) 

Item  XII — Editorial  Corrections 

Paragraph  225.102(S-71)(2)  is  revised 
to  change  the  dollar  figure  cited  from 
$25,000  to  $250,000. 

Subparagraph  (b)(iv)  of  the  clause  at 
252.225-7000.  inadvertently  included  m 
the  initial  printing  of  the  clause  in  D.'\C 
84-1,  is  deleted. 

Subparagraph  (d)(iii)  of  the  clause  at 
252.225-7008  is  revised  to  reflect  the 
correct  address  for  DCASMA  New  York. 

Paragraph  (e)  of  the  clause  at  252.229- 
7000  is  revised  to  change  the  word 
"refundable"  to  "nonrefundable." 

Adoption  of  Amendments 

Therefore,  the  DoD  FAR  Supplement 
contained  in  48  CFR  Chapter  2  is 
amended  as  set  forth  below, 

1.  The  authority  for  48  CFR  Chapter  2 
reads  as  follows: 

,\uthorit>':  5  U.S.C.  301, 10  U.S.C  2202,  DoD 
Directive  5000.35.  and  DoD  FAR  Supplement 

201,301, 

PART  204— ADMINISTRATIVE 
MATTERS 

2.  Section  204.7003-1  is  amended  by 
addmg  Instrument  Code  K  in 
alphabetical  sequence  to  paragraph  (c) 
to  read  as  follows: 

204.7003-1     Elements  ot  Number. 

•  •  •  «  • 

(c)  •  *  • 

K  Short  Form  Research  Contract 


204.7004-4     [Amended] 

3.  Section  204.7004-4  is  am.ended  by 
revising  the  entry  reading  "lA"  to  read 
"2A"  in  the  phrase  reading  "then  l.A,  2B, 
and  so  on  to  2Z  '  in  paragraph  (b)(4). 

PART  209— CONTRACTOR 
QUALIFICATIONS 

209.405    [Amended] 

4.  Section  209,405  is  amended  by 
substituting  the  words  "Department  of 
Defense"  for  the  word    Government"  in 
paragraph  (c). 
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PART  2 T    -ACOUiSiTION  ANO 
DISr^'pUTiON  OF  COMMERCIAL 
PRODUCTS 

5.  Section  211.005  is  revised  to  read  as 
follows: 

211.005     AcceptabiWy. 

(1))  The  1983  Supplementa! 
Appropriations  Act  (l\ib.  L.  9&-63) 
contained  a  prov.  isi'in  limiting  the 
acquisition  of  commercial  products  by 
Department  of  Defense  contracts:  this 
same  provision  vvus  enacted  as  Section 
779  of  the  19ft4  DoD  Appropriations  Act 
(Pub.  L.  98-212)  When  using  funds 
appropriated  by  these  acts,  or  any  future 
appropriation  .ict  containing  the  same 
provision,  no  solicitation  shall  impose  a 
requirement  that  in  order  to  be  eligible 
to  submit  a  bid  or  an  offer  on  a  contract 
to  be  let  for  the  supply  of  commercial  or 
commercial-type  products,  a  small 
business  concern  must  demonstrate  that 
its  product  is  accepted  in  the 
commercial  m.irkef  (except  fo  the  extent 
that  may  be  recj  iired  to  evidence 
complianre  with  the  W'alsh-Mealey 
Public  Contracts  Act)  or  satisfy  any 
other  prp(juuli:icrttion  to  submitting  a 
bid  or  an  offer  for  the  supply  of  any  such 
product.  Under  this  prohibition, 
solicitations  m.-'v  n.>t  exclude  small 
business  concerns  from  being 
considered  for  award,  whether  or  not 
former  suppliers  under  detailed 
specifications,  si  ieiy  because  the 
product  of  the  sinull  business  does  not 
meet  the  definition  of  a  "commercial 
product '  or  "commercial-type  product" 
inFARll'iOi. 

PART  jn  — GV,."..L  PURCHASE  AND 
OTHER  SiMPLIFlEO  PURCHASE 
PROCEDURES 

t;  Section  213.305-2  is  amended  by 
adding  paragraph  (S-73)(l)(xlx)  to  read 
as  follows: 


213S05-2     A-: 

Opt. oral  fc-r 


'->cv  O-dcr  Forrr"! 
:■»?  ai  d  3-V.i 


l.iej  of 


(S~73) 

(1)*** 

(xlx)  In  accordance  with  FAR  14.407- 
3.  insert  the  provision  at  252.214-7000. 

Discounts. 

PART  215— CONTRACTING  BY 
NEGOTIAT.GN 

7.  Section  215.407  is  added  to  read  as 
follows: 

215.407    Solicitation  Provisions. 

(S-70)  Piirsua:.!  to  ihe  policy  of  FAR 
14.407-3.  the  contracting  officer  shall 
insert  the  provision  at  252.214-7000. 
Discounts,  in  solicitations  where  prompt 
payment  discounts  may  be  offered. 


PA^^T  :^:.— SMALL  BUSINESS  AN? 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

219.505    [Amended] 

8.  Section  219.505  i ;  amended  by 
redesignating  paragr  iphs  (c).  (d),  and  (e) 
as  (dj,  (e),  and  (f)  res  jectively. 

PART  225— FOREIG  4  ACOUISITION 


223.102    [Amended] 

9.  Section  225.102 
substituting  $150,000 
paragraph  225.102(S- 71)1 


PART  227— PATENIfS,  DATA,  AND 
COPYRIGHTS 

227.412     [Amended] 

10.  Section  227.412|is  amended  by 
removing  a  duplicati  paragraph  (n) 

PART  230— COST  ACCOUNTING 
STANDARDS 


amended  by 
for  $25,000  in 


230-7003    [Amended 

11.  Section  230. 
substituting  the  wor 
"new"  in  the  secondlsenlence 
paragraph  (a). 

12.  Section  230.7 
revising  paragraph  ( 
follows: 


L70(:  3 


70(S 


is  amended  by 
'net"  for  the  word 
of        • 


is  amended  by 
to  read  as 


230.7Q0S    Post  Award  Facilities  Capital 
Applications. 

(a)  Ii.terim  DilJiniji  Based  on  Costs 
Incurred.  Contract  F  acilitics  Capital 
Cost  of  Money  may  )e  included  in  cost 
reimbursement  and  irogress  payment 
invoices.  The  amoui  f  that  qualifies  as 
cost  incurred  for  pui  poses  of  the  "Cost 
Reimbursement,  Fee  and  Payment"  or 
"Progress  Payment"  clause  of  the 
contract  is  the  resul  of  multiplying  the 
incurred  portions  of  the  overhead  pool 
allocation  bases  by  he  latest  available 
Cost  of  Money  Factors.  Like  applied 
overhead  at  forecas  ed  overhead  rates, 
such  computations  <  re  interim  estimates 
subject  to  adjustmei  it.  As  each  year's 
data  are  finalized  b; '  computation  of  the 
actual  Cost  of  Mone  y  Factors  under 
CAS  414  and  FAR  3  i.205-10,  the  new 
factors  should  be  used  to  calculate 
contract  facilities  cdst  of  money  for  the 
next  accounting  per  od. 


FART  236-- CONSTRUCTION  .iN'J 
AnCliiTECT-t^aiNEER  CON^RAC- 


13.  Part  236  is 

new  Subpart  236.7 
236.701,  to  read  as 


am  mded  by  adding 
;onsisting  of  section 
ft)llows: 


Sl  bpart  2??  7— ^' •.-,-  -.-d  Fo.-rr;>  for 
Contracting  for  Con5tructiOi"i. 
Arcrbtecl-r.ncjineer  Services,  ard 
Dismantling.  Demolition,  or  Removal  o' 
Improvements 

236.701     standard  Forms  for  Use  in 
Contracting  for  Construction  or 
Dismantling,  Demolition,  or  Removal  of 
Improvements. 

(c)  Optional  Forms  347  and  348  are  not 
authorized  for  use  in  the  Department  of 
Defense  (see  213.505-2(S-70]). 

PART  237— SERVICE  CC.SiTPACT  NG 

14.  Section  237.7002  is  amended  by 
revising  paragraph  (a)  and  amending  the 
last  line  of  paragraph  (b)  by  revising  the 
words  "(Manpower.  Reserve  Affairs  and 
Logistics)"  to  read  "(Manpower. 
Installations  and  Logistics)"  as  follows; 

237.7002     Contractin9  for  Encineeri-.g  an;; 
Technical  Services. 

(a)  General.  Every  contract  calling  for 
engineering  and  technical  services, 
whether  it  calls  for  only  those  services 
or  whether  it  calls  for  those  services  in 
connection  with  the  furnishing  of  an  enii 
item,  shall  show  those  services  as  a 
separate  and  identifiable  line  item 
separately  priced.  The  contract  shall 
contain  definitive  specifications  for  the 
services  and  shall  show  the  man-month.s 
involved. 


PART  242— CONTRACT 
ADMINISTRATION 

15.  Section  242.1105  is  amended  by 
revising  paragraph  (bj  to  read  as 
follows: 

242.1105    Assignment  of  Criticality 
Designator. 

*  *  tt  *  * 

(b)  DoD  contract  items  on  which  a 
priority  01,  02.  03.  or  06  (if  emergency 
supply  of  clothing]  has  been  assigned 
based  on  DoDD  4410.6.  Uniform 
Material  Movement  and  Issue  Priority 
System,  shall  fall  under  Critic.ilily 
Designator  A. 

PART  245— GOVERNfVIENl  PR  DPEI.'^T-' 

16.  Sections  245.603  and  245.603-70 
are  added  to  read  as  follows: 

245.603    Disposal  Methods. 

245  603-70     Contracto'  Performance  cf 
Seiecrefl  Plant  Clearance  Duties  and 
Responsibilities. 

(1)  A  DoD  Com.ponent  may,  at  its 
option  and  under  the  guidance  in  this 
section,  provide  instructions  to  its 
contract  administration  offices  which 
would  authorize  seiected  contractors 
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under  its  administrative  cognizance  to 
perform  certain  plant  clearance 
functions  under  the  surveillance  of  the 
contracting  officer  or  a  designated 
representative.  Such  authorizations 
should  be  considered  by  the  DoD 
Component  only  when  plant  clearance 
personnel  are  stationed  at  the  facility 
where  the  contractor's  plant  clearance 
function  operates  and  when  the  DoD 
Component  and  the  contractor  agree 
that  the  volume  of  plant  clearance 
actions  warrants  such  an  authorization. 

(2)  Such  authorizations  shall  be  made 
in  writing  and  shall,  as  a  minimum; 

(i)  Specify  the  plant  clearance 
functions  to  be  performed: 

(ii)  Apply  to  all  Government  contracts 
which  contain  a  Government  Property 
clause  at  one  or  more  plants,  as 
appropriate; 

(iii)  Specify  that  the  authorization  may 
be  unilaterally  cancelled  in  whole  or  in 
part  by  the  Government  through  written 
notice  by  the  contracting  officer  or  a 
designated  representative; 

(iv)  Provide  for  such  direct 
Government  participation  in  plant 
clearance  cases  as  may  be  required  by 
Government  regulation  or  circumstances 
at  hand.  The  authorization  shall  be 
approved  at  a  level  above  the  contract 
administration  office  as  designated  by 
the  DoD  Component  having 
administrative  cognizance  over  the 
contractor;  and 

(v)  Designate  the  contractor 
authorized  under  (1)  above  to  perform 
specified  plant  clearance  functions  as  an 
"accredited  contractor." 

(3)  In  each  case  of  such  an 
authorization,  the  DoD  Component  will 
plan  and  conduct  a  program  of 
surveillance  which  will  insure  effective 
and  regular  evaluations  of  contractor 
performance  and  prompt  corrective 
actions  when  appropriate.  The  plant 
clearance  case  file  maintained  by  the 
contractor  shall  be  the  official  case  file. 

(4)  When  paragraphs  (1)  and  (2)  above 
are  implemented,  the  following 
additional  responsibilities  shall  be 
performed  by  the  plant  clearance  officer: 

(i)  Evaluate  the  adequacy  of 
contractor  procedures  for  the 
performance  of  the  tasks  prescribed  in 
(5)  below.  Insure  that  these  procedures 
are  complied  with.  Discrepant 
conditions  must  be  promptly  resolved  in 
order  for  the  contractor  to  remain 
accredited; 

(ii)  Advise  the  accredited  contractor 
of  the  identity  of  redistribution 
screening  activities  and  the  number  of 
copies  of  inventory  schedules  to  be 
submitted  to  these  activities  for 
screening.  This  includes  screening 
prescribed  herein  and  prescribed  by 


inventory  control  points  and  the  plant 
clearance  officer; 

(iii)  Review  and  act  on  the 
contractor's  proposals  to  withdraw 
items  of  Government-furnished  property 
from  inventory  schedules  (see  FAR 
45.606-4); 

(iv)  Continuously  evaluate  physical, 
quantitative,  and  technical  allocability 
of  contractor  inventory  prior  to  its 
disposal  by  the  accredited  contractor. 
These  evaluations  shall  be  incorporated 
within  the  surveillance  program  required 
by  (3)  above.  Greatest  emphasis  shall  be 
placed  on  high  dollar  value  property 
that  constitutes  a  claim  against  the 
Government.  In  the  event  that  assets  are 
considered  to  be  nonallocable.  the 
contractor  will  be  directed  to  delay 
disposition  pending  the  contracting 
officer's  resolultion  of  the  issue. 
Completion  of  SF  1423,  Inventory 
Verification  Survey  is  not  required. 
However,  the  applicable  questions  on 
the  SF  1423  should  be  answered  as  part 
of  the  evaluation  program; 

(v)  Establish,  with  contractor 
assistance,  criteria  under  which  certain 
disposal  determinations  by  the 
contractor  will  be  reviewed  and 
approved  or  disapproved  by  the  plant 
clearance  officer.  The  criteria  should  be 
detailed  in  the  accredited  contractor's 
plant  clearance  procedures; 

(vi)  Complete  the  first  endorsement 
section  of  DD  Form  1640,  Request  for 
Plant  Clearance,  upon  receipt  of 
incoming  referral  cases  for 
subcontractor  inventory.  Inventory 
schedules  will  be  forwarded  to  the 
contractor  for  plant  clearance.  Upon 
case  completion,  obtain  the  case  file 
from  the  contractor,  prepare  a  DD  Form 
1640,  and  forward  the  file  to  the 
referring  activity; 

(vii)  Work  with  the  contractor,  buyers, 
and  screeners  of  contractor  inventory  to 
the  extent  required  to  assure  that  the 
Government  shall  realize  maximum 
asset  reutilization  and  disposal 
proceeds;  and 

(viii)  Provide  continuous  training  and 
assistance  to  the  contractor  as 
requested  or  as  necessary. 

(5)  The  accredited  contractor  will 
perform  the  following  designated  tasks 
which  are  identified  within  the 
referenced  paragraphs  as  plant 
clearance  officer  functions.  The 
accredited  contractor  shall: 

(i)  Assign  the  Automatic  Release  Date 
(ARD)  and  screening  release  date  (SRD), 
initiate  screening  prescribed  herein  or  as 
prescribed  by  the  plant  clearance 
officer,  and  effect  resulting  transfer  and 
donation  actions  [see  FAR  45  608, 
45,609): 

(ii)  Withdraw  items,  except  for 
Government-furnished  property,  from 


inventory  schedules  without  plant 
clearance  officer  approval  and  notify  the 
affected  screening  activities.  Plant 
clearance  officer  approval  will  be 
obtained  for  withdrawal  of  Government- 
furnished  property  from  inventory 
schedules  [see  FAR  45.606-^1: 

(iii)  Assure  acceptability  of  inventory 
schedules.  DD  Form  1637,  Notice  of 
Acceptance  of  Inventory,  is  not  required 
but  may  be  used  for  internal  contractor 
case  coordination  (see  F.AR  45  606-3); 

(iv)  Suspend  disposition  of  property 
when  assets  are  determined  to  be 
nonallocable  by  the  plant  clearance 
officer  (see  FAR  45.606-3): 

(v)  Arrange  for  the  physical  inspection 
of  property  by  prospective  transferees 
as  appropriate: 

(vi)  Determine  the  method  of  disposal 
under  established  priorities  (see  FAR 
45  603)  and  document  disposal  decisions 
and  actions  (see  FAR  45.609.  45.610. 
45.611,  45.613).  Use  of  the  DD  Form  1641, 
Disposal  Determination  Appro\  al.  is  not 
required  as  long  as  equivalent 
documentation  is  maintained.  The  plant 
clearance  officer  shall  be  notified  in 
writing  in  advance  in  each  instance 
when  the  contractor  is  bidding  on 
property  to  be  sold  under  F.AR  45  610. 
Sales  under  FAR  45.610-3  shall  not  be 
conducted  by  an  accredited  contractor; 

(vii)  Account  for  disposal  of  all 
contractor  inventory  and  application  of 
proceeds.  SF  1424,  Inventory  Disposal 
Report,  or  a  contractor  form  containing 
comparable  data  elements  is  required  to 
be  submitted  to  the  plant  clearance 
officer  (see  FAR  45,610-3.  45  615); 

(viii)  Maintain  the  donable  property 
file  (see  FAR  45.609): 

(ix)  Release  property  to  eligible 
donees  (see  FAR  45.609); 

(x)  Properly  prepare,  approve,  sign, 
and  maintain  official  plant  clearance 
files  and  required  forms  including: 

(A)  Plant  clearance  case  number  [see 
FAR  45.7102-1); 

[B]  DD  Form  1635.  Plant  Clearance 
Case  Register,  or  comparable  contractor 
document  (see  FAR  45.7101-8): 

(Cj  SF  120.  Reporting  of  Excess 
Personal  Propertv  (see  FAR  45  508-2. 
45.60&-8]: 

[DJ  DD  Form  1342.  DoD  Property 
Record,  and  transmittal  letter  (see  FAR 
45.7102-3);  and 

(E)  DD  Form  1348-1,  DoD  Single  Line 
Item  Release/Receipt  Document,  for 
transfers  (turn-ins)  to  the  Defense 
Property  Disposal  Service  or  inventory 
control  points;  and 

(xi)  All  completed  case  files  and 
subcontractor  inventory  cases  received 
for  plant  clearance  shall  be  retained  by 
the  contractor  in  the  official  case  file. 
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245.610    [Amended] 

17.  Section  245.610-1  is  amended  by 
redesignating  (a)(2)[iii),  Bid  reservations, 
and  (iv).  Approval  of  sale,  to  read  (i\ ) 
and  (v)  respectively. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

18.  Section  252.214-7000  is  amended 
t'v  revising  the  introductory  te.xt  to  read 
as  ff.Hows: 

252.214-7000     Discounts. 

As  prescribed  at  213.505-2;S- 
73)(l)(xlx),  214^07-3,  and  215.407(5-70). 

insert  the  folluvving  provision: 


252.225-7000    1  Amended) 

19.  Section  252.225-701)0  is  amended 
liy  removing  paragraph  (b)(iv)  of  the 
clause. 

252.225-7008     (Amended! 

:o.  Section  2:.2. 225-7008  is  amended 
by  revising  the  address  of  DC.AS.MA 
New  York  to  read  "201  Varick  Street, 
New  York,  NY  10014"  in  place  of  "60 
Hudson  Street,  New  York.  N'Y  10013." 

252.229-7000     [Amended) 

21.  Section  252.229-7000  is  revised  to 
chanye  the  word  "refundable  '  to  read 
"nonrefundable"  in  the  first  sentence  of 
paragraph  (e)  of  the  clause. 

22.  Section  252.270-7045  is  amended  to 
add  FIPS  PL'B  95  at  the  end  of  the  list  of 
Federal  Information  Processing 
Standards  in  the  clause  as  follows: 

252.270-7045  Interctiange  of  Machine 
Processabie  Data  Between  and  Among 
Agencies. 

HI'S  TUB  95  Cude  for  the  Identification  of 
Ff'dera)  and  Federally-Assisted 
Organizations. 

(End  of  ciause) 

23.  Sections  252.270-7061  through 
232.270-7064  are  added  to  read  as 

fi'ilows: 

252.270-7061     Additional  American 
Standard  Code  for  Information  Interchange 
(ASCII)  Controls  for  Character-lmag  ;ig  ADP 
Equipment  or  Services. 

.•\s  prescribed  by  270.1105(a)(38). 
insert  the  following  clause: 

.Additiondl  Amerion  Standard  Cude  for 
Information  Inten  hanye  (.ASCIil  C'lntrols  fur 
Character-lm  i«i.-i2  \DP  Equtpnii-ni  or 
Services  (jun  I'^b-l) 

All  applicable  ADP  character-imaging 
equipment  or  services  (e.g.,  interactive  ADP 
tenniniils  of  the  display  and  printer  type,  line 
printers,  microfilm  printers,  typesetting 
composers,  word  proces.';ors,  and  related 
devices  or  services  using  such  devices) 


offered  as  a  result  of  this  solicitation  shall 
comply  with  the  requirements  set  forth  in 
FII'S  TUB  86  when  such  equipment  or 
services  employ  the  character  set  and 
encoding  conventions  prescribed  in  FIPS  PUB 
1-1  and  FIPS  PUB  35,  employ  primarily 
character-oriented  controls,  and  are 
consistent  with  the  architectural  assumptions 
for  devices  in  Appendix  B,  ANS  X3.64-1979. 
All  ADP  terminals  that  meet  these  conditions 
are  included  in  this  requirement  if  they 
contain  alphanumeric  keyboards  CRT 
displays  or  printers  that  may  be  used  in  any 
form  of  on-line  interactive  application  or 
standalone  off-line  data  preparation. 
Computer  resident  control  software  may  be 
used,  but  is  not  required,  to  implement 
specific  features  of  FIPS  PUB  86,  unless 
specified  otlierwise  in  this  document  (insert 
reference). 

(End  of  clause] 

252.270-7062     Cryptogfaphiic  Components, 
Equipment,  Systems,  and  Services. 

As  prescribed  in  270.1103(c)(9).  insert 
the  following  clause: 

Cryptographic  Components.  Equipment, 
Systems,  and  Services  (Jun  J904) 

If  a  requirement  for  th«  encryption 
protection  of  unclassified  digital  information 
in  the  telecommunicatiorls  environment  is 
specified  elsewhere  in  tMs  solicitation,  all 
cryptographic  componcras.  equipment, 
systems,  and  services  ofjered  to  meet  that 
requirement  shall  compljf  with  FEI>-STD  1027 
and  be  endorsed  as  so  complying  by  the 
National  Security  Agency  prior  to  being 
proposed.  These  items  iriclude  standalone 
UES  cryptographic  equif#nent  as  well  as  any 
Data  Terminal  Equipment  and  Data  Circuit- 
Terminating  Equipment  utilizing  the  DES 
algorithm  (described  in  PIPS  PUB  46)  for 
digital  encryption.  Arrangem.ents  for 
endorsement  may  be  made  with  the 
Communications  Protection  Special  Projects 
Office  (S84).  National  Security  Agency,  9800 
Savage  Road.  Fort  George  G.  Meade.  MD 
20755.  J 

(End  of  clause)  f 

252.270-7063     Acquisition,  Design,  or 
Development  of  Group  3  Facsimile 
Apparatus. 

As  prescribed  by  2^.n03(c)(10), 
insert  the  following  clliuse: 

Acquisition,  Design,  or  Development  of 
Group  3  Facsimile  .Apparatus  (Jun  1984) 

All  Group  3  facsimile  Apparatus  designed, 
developed,  or  offered  fo^  i 
analog  circuits  shall  con^ly  wilh  FED-STD 
1062. 

(End  of  clause) 

252.270-7064     Acquisition,  Design,  or 
Development  of  Group  1,  2,  and  3  Facsimile 
Apparatus. 

As  prescribed  by  2^0.1103(c)(ll). 
insert  the  following  c  ause: 


Acquisition,  Design,  or  Development  of 

Group  1.  2.  and  3  Facsimilp  .Apparatus  (Jun 
1984) 

All  Group  1,  2,  and  3  facsimile  apparatus 
designed,  developed,  or  offered  for  use  over 
voice  band  analog  circuits  shall  comply  with 
FED-STD  1063. 

(End  of  clause! 

PART  270— ACQUISITION  OF 
COMPUTER  RESOURCES 

270.101     [Amended  I 

24.  Section  270.101  is  amended  by 
revising  the  last  sentence  in  paragraph 
(c)  to  read  "Policies  and  procedures  for 
these  'other  acquisitions'  are  contained 
in  Subpart  270.6  and  F.AR  Subpart  8.8" 
and  by  removing  from  paragraph  (d)  the 
last  sentence  which  reads:  "Acquisitions 
of  all  other  software  shall  be  in 
accordance  with  Subpart  270.75  " 

25.  Section  270.302-2  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

270.302-2    Exceptions. 

***** 

(d)  Services.  GSA  approval  is  not 
required  for  other  services.  (Hut  see 
270.8  for  use  of  the  GSA  Teleprocessing 
Services  Program.) 

26.  Section  270.307  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

270.307    Evaluation  Factors. 

*         *  •         •  ■ 

(c)  Unless  waived  in  accordance  w  ith 
Departmental  procedures,  the 
contracting  officer  shall  solicit  and 
evaluate,  over  the  projected  systems  life, 
all  forms  of  financing  an  acquisition.. 
These  include: 
***** 

27.  Section  270.309  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

270.309    Determination  of  Selection 
Factors. 

The  prices  offered  for  the  systems  or 
items  life  and  conversion  costs,  whether 
based  on  prices  offered  or  a 
Government  estimate,  shall  be  included 
in  determining  the  lowest  overall  cost. 
Determination  of  system/item  life  is 
optional  for  a  system/item  with  a 
purchase  price  of  $25,000  or  less: 
however,  this  does  not  apply  if  the 
system/item  is  to  be  leased  or  rented. 
The  following  are  examples  of  other 
factors  to  be  considered: 
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Subpart  270.6  [Amended] 

28.  Subpart  270.6  is  amended  by 
relocating  the  format  at  the  end  of 
Section  270.608  to  follow  at  the  end  of 
Section  270.604. 

29.  Section  270.1103  is  amended  by 
adding  parag'-aphs  (a)(38)  and  (c)(9), 
(10).  and  (11)  to  read  as  follows: 

270  1103     Solicitation  Prov  sions  and 
Contract  Clauses. 

(a)  -  * 

(38)  252.270-7061,  Additional 
American  Standard  Code  for 
Information  Interchange  (ASCII) 
CoTitruls  for  Character-Imaging  ADP 
Equipment  or  Services;  when  acquiring 
ADI'E  such  as  interactive  terminals,  line 
and  microfilm  printers,  word  processors 
and  other  types  of  character-imaging 
equipment  subject  to  270.1103(a)(1)  and 
(14). 

***** 

(c)  *  *  * 

(9)  2r.2.270-7062,  Cryptographic 
Components,  Equipment,  Systems,  and 
Services;  when  acquiring  these  item.s  to 
be  used  in  a  telecommunication 
environment  and  this  clause  is  more 
appropriate  for  use  than  the  one 
indicated  at  270.1103(a)(16). 

(10)  252.270-7063,  Acquisition.  Design, 
or  Development  of  Group  3  Facsimile 
Apparatus;  when  acquiring,  designing  or 
developing  Croup  3  fascimile  equipment. 
This  clause  is  not  applicable  to 
equipments  subject  to  Military  Standard 
188-161  or  equipments  to  be  used  in  the 
transmission  of  mixed  mode  information 
(e.g.,  code  character  data  and  image 
data). 

(11)  252.270-7064,  Acquisition,  Design, 
or  Development  of  Group  1,  2.  and  3 
Facsimile  Apparatus:  when  acquiring, 
designing  or  developing  Group  1,  2,  and 
3  facsimile  equipment. 

[FR  Doc.  85-7207  Filed  3-27-fl5;  8:45  am) 
BILLING  CODE  3810-01-M 


43  CFR  Parts  213.  214.  217.  225,  231, 
235,  252.  253,  and  270 

[Defense  Acquisition  Cirrulir  84-5] 

DoD  FAR  Supplement 

AGENCY:  Department  of  Defense. 
action:  Final  rule. 

SUMMARY:  Defense  Acquisition  Circular 
(DAC)  84-5  amends  the  DoD  FAR 
Supplement  with  respect  to  make-or-buy 
programs,  purchase  orders,  mistakes  in 
bids:  real  property  construction,  repair, 
and  maintenance — Balance  of  Payments 
Program;  applicability  of  contract  cost 
principles  and  procedures — construction 
and  architect-engineer  contracts. 


lobbying  cost  principle,  short  form 
research  contracts,  DoD  contract 
simplification  test,  acquisition  of 
computer  resources;  and  provides 
guidance  with  respect  to  OMB  clearance 
of  DoD  Acquisition  Regulatory  System, 
and  a  policy  statement  on  the  use  of 
DAR  and  FAR  Forms. 
EFFECTIVE  date:  Upon  receipt,  in 
accu.'-dance  with  DoD  FAR  Supplement 
201.301(S-70)(4). 

FOR  FURTHER  INFO«?MATION  CONTACT: 

Charles  W.  1,j  ;.  ;  rvccutive  Secretary, 
Defense  Acquisition  Regulatory  Council. 
OUSDRE(AM)  (DARS). 
OUSDREfM^RS),  Room  3D139, 
Pentagon,  Washington,  D.C.  20301-3062. 
telephone  (202)697-7268. 
supplementary  information: 
R.irkj^ruund 

T  lit-  DoD  FAR  Supplement  is  codified 
in  Chapter  2,  Title  48  of  the  Code  of 
Federal  Regulations. 

The  October  1, 1984  revision  of  the 
CFR  is  the  most  recent  edition  of  that 
title.  It  reflects  amendments  to  the  1984 
edftion  of  the  DoD  FAR  Supplement 
made  by  Defense  Acquisition  Circulars 
84-1  through  84-3. 

Interested  parties  may  submit 
proposed  revisions  to  this  Supplement 
directly  to  the  DAR  Council. 

List  of  Subjects  in  48  CFR  Ch.  2 

Governmpnt  procurement. 
lames  T.  Brannan, 

Director.  Defense  Acquisition  Regulatory 
Council. 

Defense  Acquisition  Circular 
(Number  84-5) 
April  30.  1984. 

All  DoD  FAR  Supplement  and  other 
directive  material  contained  in  this 
Defense  Acquisition  Circular  is  effective 
upon  receipt  in  accordance  with  DoD 
■  FAR  Supplement  201.301(S-70)(4). 

Defense  Acquisition  Circular  (DAC) 
84-5  amends  ihe  DoD  FAR  Supplement 
and  prescribes  procedures  to  be 
followed.  The  following  is  a  summary  of 
the  amendments  and  procedures: 

Item  I — Paperwork  Reduction  Act 
(Public  Law  9&-511).  OMB  Clearance  of 
DoD  Acquisition  Regulatory  System 

The  Office  of  Management  and  Budget 
(OMB)  recently  issued  a  rule  (5  CFR  Part 
1320).  48  FR  13666.  clearly  establishing 
applicability  of  the  Paperwork 
Reduction  Act  to  collection  of 
information  associated  with  Federal 
acquisition.  Requests  for  information 
from  10  or  more  firms  in  connection  with 
the  acquisition  of  goods  or  services  by 
the  Federal  Government  are  now  subject 
to  the  same  review  and  approval 
requirements  as  are  other  collections  of 


information  under  the  act.  In  compliance 
with  that  ruling,  blanket  clearances  have 
been  obtained  for  the  Defense 
acquisition  Regulatory  System  (which 
includes  the  DAR  and  Military  Services/ 
Defense  Agency  implementation 
thereof);  for  sohcitations,  primarily  for 
the  purpose  of  covering  information 
collection  not  mandated  by  the  DAR, 
and  for  the  Acquisition  Management 
Systems  and  Data  Requirements  Control 
List  (.A.MSDL).  These  clearance  numbers 
and  their  applicability  are  as  follows: 

OMB  Number  0704-0189  covers  the 
Defense  Acquisition  Regulatory  System, 
including  the  Defense  Acquisition 
Regulation  and  implementation/ 
supplementation  thereof  by  the  Military 
Services  and  Defense  agencies.  This 
clearance  number  has  been  approved 
through  March  31, 1987. 

OMB  Number  0704-0188  applies  to  all 
information  collection  requirements 
contained  in  the  existing  AMSDL  or 
those  contained  in  previous  lists  which 
are  in  contracts  now  in  place.  It  is  valid 
through  June  30, 1986. 

OMB  Number  0704-0187  applies  to  all 
DoD  solicitations  and  covers  all 
information  collection  in  support  of  the 
DoD  acquisition  process  necessary  to 
evaluate  bids  and  responses  from 
potential  suppliers  for  the  purpose  of 
making  awards.  This  clearance  number 
remains  in  effect  and  is  valid  through 
April  30. 1986. 

OMB  Number  0704-0193  covers  the 
Department  of  Defense  Supplements  to 
the  Federal  Acquisition  Regulation 
including  the  DoD  FAR  Supplement  and 
all  such  supplementing  and 
implementing  regulations  of  the  Military 
Services  and  Defense  agencies.  This 
clearance  number  is  valid  through 
March  31.  1986. 

For  purposes  of  compliance  with  the 
requirement  to  display  the  applicable 
OMB  clearance  numbers,  a  notice  is 
published  in  the  Federal  Register,  in 
addition  to  this  information  item,  and 
the  numbers  need  not  be  physically 
affixed  to  solicitations,  contract 
documents,  and  other  information 
collection  requests. 

Item  I! — Policy  Statement  on  the  Use  of 
DAR  and  FAR  Forms 

It  has  come  to  the  attention  of  the 
DAR  Council  that  some  contracting 
offices  are  experiencing  difficulties  in 
obtraining  new  and  revised  Standard 
Forms  in  a  format  which  may  be  used  in 
their  automated  systems.  This  is 
especially  true  of  Standard  Forms  26.  30. 
and  36.  In  order  to  address  this 
situation,  the  DAR  Council  has  added 
the  following  clarifying  language  to 
paragraph  (d)  of  the  policy  statement  on 


I 

12292  Federal  Register  /  Vol.  50.  No.  60  /  Thursday.  March  28.  1985  /  Rules  and  Regulations 


the  use  of  D.AR  and  FAR  forms  which 
appeared  in  DAC  84-1: 

It  should  be  noted  that,  in  the  event  new 
editions  of  Standards  Forms  are  not  available 
in  the  medium,  e.g.,  pinfed  version,  used  by 
the  contracting  office,  the  form  is  deemed 
unavailable  for  implementation.  In  such  cases 
the  contracting  office  may  continue  to  use  the 
obsolete  edition  of  the  Standard  Form  or  the 
superseded  DD  Form  in  the  required  medium 
until  the  new  editions  of  the  Standard  Forms 
become  available  in  that  medium. 

Item  III — Make-or-Buy  Programs 

Pending  action  on  a  proposed  revision 
to  15.704  of  the  Federal  Acquisition 
Regulation  (FAR)  and  notw^ithstanding 
language  in  the  DoD  FAR  Supplement, 
for  the  Department  of  Defense,  the 
actual  application  of  the  general  rule  set 
forth  in  FAR  as  to  the  content  of  make- 
or-buy  programs  is  that,  as  a  general 
guideline,  a  make-or-buy  program 
should  not  include  items  or  work  efforts 
costing  less  than  1%  of  the  total 
estimated  contract  price  or  $500,0(30, 
whichever  is  less. 

Item  IV — Purchase  Orders 

Paragraph  213.505-2(5-70)  is  amended 
to  delete  reference  to  Standard  Form  44 
which  is  covered  in  FAR  13.505-3. 

Coverage  is  added  to  213.505-3(b)(l) 
to  permit  use  of  Standard  Form  44  for 
purchases  of  aviation  fuel  and  oil  in 
amounts  up  to  $10,000. 

Item  V— Mistakes  in  Bids 

The  Federal  Acquisition  Regulation 
(FAR)  authorizes  new  policy  and 
procedures  with  regard  to  mistake-in- 
bid  cases.  Specifically,  FAR  i4,406-3(c) 
authorizes  the  contracting  officer  to 
permit  withdrawal  of  a  mistake  in  bid 
only  after  the  agency  head  or  a  high 
level  designee  has  elected  not  to  fake 
action  in  the  case.  Moreover.  FAR 
14  406-3(c)(2)  authorizes  withdrawal  of 
a  bid  when  the  evidence  reasonably 
supports  the  existence  of  a  mistakebut 
is  not  clear  and  convincing.  Without 
clarifying  guidance,  these  two 
authorizations  would  constitute  major 
changes  to  DoD  policy  and  procedures 
for  handling  alleged  mistakes  in  bids.  To 
preclude  this  unintended  result,  214.406- 
3(e)  of  the  DoD  FAR  Supplement  has 
been  revised  to  allow  delegation  of 
appropriate  authority  to  the  contracting 
officer  to  handle  simple  withdrawal  of 
bid  cases.  Moreover,  the  revision  also 
clarifies  DoD  policy  that  a  bid  should 
generally  neither  be  corrected  nor 
withdrawn  when  the  evidence  of 
mistakes  is  less  than  clear  and 
convincing. 


Item  VI— Real  Property  Construction. 
Repair  and  Maintenance — Balance  of 
Payments  Program 

Revision  has  been  made  to 
225.302fa)(S-71)  to  clarify  that  the 
special  International  Balance  of 
Payments  analyses  for  overseas 
construction  projects  do  not  require 
application  of  Balance  of  Paymenis 
Program  evaluation  procedures  as  set 
forth  at  225.303,  but  rather  are 
accomplished  by  project  sponsors  and 
engineering  personnel  in  the  design  and 
project  approval  phases  prior  to 
construction  contracting.  Any  direct 
purchase  of  construction  material  for 
use  overseas  will  fall  urdcr  the  current 
Balance  of  Payments  procedures  set 
forth  in  225.303. 

Item  VII— Applicability  of  Contract 
Cost  Principles  and  Procedures — 
Construction  and  Architect-Engineer 
Contracts 

In  pricing  construction  and  related 
contracts  and  contract  modifications, 
FAR  31.105(d)  recognizes  that  a 
contractor's  accounting  records  may  not 
be  adequate  to  determine  actual  cost 
data  for  both  ownership  and  operating 
costs  of  construction  equipment. 
Accordingly,  FAR  31.105(d)(2)(i)(A) 
authorizes  the  contracting  agency  to 
specify  the  use  of  a  schedule  of 
predetermined  rates.  To  clarify  DoD 
policy  in  this  area.  231.105(d)(2)(i)(A)  is 
added  to  the  DoD  FAR  Supplement 
specifying  use  of  either  the  Construction 
Equipment  Ownership  and  Operating 
Expense  Schedule,  published  by  the  U.S. 
Army  Corps  of  Engineers,  or  any  other 
published  schedule  that  does  not  include 
costs  that  are  otherwise  unallowable 
under  the  FAR  or  the  DoD  FAR 
Supplement  cost  principles.  The  Council 
recognizes  that  it  may  be  desirable  to 
provide  additional  guidance  on  how  to 
modify  rates  to  make  them  compatible 
with  the  cost  principles,  and  is 
considering  this  topic  as  well  as 
possible  future  revisions  to  the  FAR 
itself. 

Item  VIII— Lobbying  Cost  Principle 

The  Office  of  Management  and  Budget 
(0MB)  has  directed  that  the  agencies 
implement  the  intent  and  substance  of 
the  O.VIB  Circular  A-122  lobbying  cost 
principle  in  FAR  Subpart  31.2,  Contracts 
with  Commercial  Organizations.  Federal 
Acquisition  Circular  (FAC)  84-2 
contains  a  complete  revision  to  FAR 
31.205-22  that  defines  unallowable 
lobbying  cost  activity  in  a  manner 
consistent  with  the  OMB  circular. 

The  revised  cost  principle  contained 
in  FAC  84-2  becomes  effective  July  1, 
1984;  therefore,  231.205-22  of  this 


Supplement  will  remain  in  effect  until 
July  1, 1984,  and  should  be  deleted  from 
this  Supplement  on  that  date. 

Item  IX— Subpart  235.70.  Short  Form 
Research  Contract 

A  new  Subpart  235.70.  Short  Form 
Research  Contract,  is  added  to  provide 
guidance  for  use  of  a  Short  Form 
Research  Contract  (SFRC)  for  awards  to 
educational  institutions  and  nonprofit 
organizations  whose  primary  purpose  is 
the  conduct  of  scientific  research,  when 
the  basis  of  award  is  an  unsolicited 
proposal.  Related  clauses  are  included 
in  Part  252.  and  DD  Forms  2222  through 
2222-2  are  provided  in  Part  253. 

Item  X—DoD  Contract  Simplification 
Test 

Item  VIII  of  DAC  =^76-47.  dated 
December  15, 1983,  published  three 
omnibus  clauses  to  be  used  in  the  DoD 
Contract  Simplification  Test.  The 
deviation  authority  for  the  test, 
originally  granted  by  the  Deputy 
Secretary  of  Defense  on  March  5, 1982. 
has  been  renewed  for  the  FAR  under  the 
provisions  of  201.402  and  201.404  of  the 
DoD  FAR  Supplement. 

To  continue  the  use  of  the  omnibus 
clauses  and  provisions,  they  are  being 
republished  using  the  new  FAR 
citations.  The  omnibus  clause  for  fixed- 
price  supply  contracts,  7-110,  is  being 
republished  as  252.252-7000.  DAR  7- 
1913.  for  services,  is  being  republished 
as  252.252-7001. 

The  solicitation  provisions  originally 
published  as  DAR  7-2004  are  changed  to 
252.252-7002  and  252.252-7003  for 
negotiated  and  formally  advertised 
contracts,  respectively.  All  contracts 
and  solicitations  that  incorporate  FAR 
provisions  or  clauses  by  reference  must 
contain  the  provision  at  FAR  52.252-1 
and  the  clause  at  FAR  52.252-2. 

These  omnibus  clauses  and  provisions 
may  be  cited  by  reference  and  included 
in  contracts  and  solicitations.  Use  of 
these  omnibus  clauses  and  provisions  is 
authorized  only  for  use  at  Service  and 
DLA  designated  test  activities  for 
noncomplex  supplies  and  services  up  to 
$500,000. 

Item  XI — Acquisition  of  Computer 
Resources  (Subparts  270.1  and  270.4) 

An  editorial  change  is  made  to 
270.101(b)  to  remove  the  sentence  at  the 
end  of  (b)(5)  and  to  place  a  parenthetical 
note  ("see  also  Subpart  270.4)")  at  (b) 
since  it  applies  to  all  of  paragraph  (b) 
and  not  merely  (b)(5). 

Revision  is  made  to  270.400(e)  to  add 
a  line  which  was  omitted  in  the  initial 
printing  of  the  DoD  FAR  Supplement. 
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A  new  270.402  is  added  to  provide 
guidance  in  procedures  to  be  used  in 
acquiring  automatic  data  processing 
resources  covered  by  10  U.S.C.  2315 
authority. 

Item  XII — Editorial  Corrections 

DAC  1^84-4  (item  V),  dated  March  23. 
1984,  issued  new  coverage  at  Subpart 
217.71,  Master  Agreement  for  Repair  and 
Alteration  of  Vessels. 

Titles  to  certain  clauses  referenced  in 
217.7104  were  inadvertently  omitted  at 
that  time  and  are  included  in  this  DAC. 

Subpart  225.71  is  revised  to  add 
225.7103.  Guarantee  by  Canadian 
Government,  which  was  omitted  from 
the  DoD  FAR  Supplement  in  its  initial 
printing. 

Adoption  of  Amendments 

Therefore,  the  DoD  FAR  Supplement 
(jonlained  in  46  CFR  Chapter  2  is 
am.ended  as  set  foi  ih  below. 

1.  The  authority  for  48  CFR  Chapter  2 
reads  as  follows: 

Authority:  5  U  S.C  301,  10  U.S.C.  2202,  DoD 
Directive  5iu00.35,  and  DoD  FAR  Supplement 
201.301. 

PART  2 13-SMALL PURCHASE  AND 
Or'nER  SIMPLIFIED  PURCHASE 
PROCEDURIS 

2.  Section  213.505-2  is  amended  by 
removing  the  last  sentence  of  paragraph 
(S-70),  by  revising  paragraphs  (S-73)(l) 
(ix)  and  (xxi),  by  revising  the  reference 
reading  "252.225-7013"  in  paragraph  (S- 
73)(l)(xxx)  to  read  "252.225-7019"  and 
by  revising  the  references  to  "252.227- 
7011"  and  "252.227-7012"  in  paragraph 
(S-73K2)(ii)(E)  to  read  "252.225-7011" 
nnd  "252.225-7012"  as  follows: 


2^3  5C5-2     Agenry  0:de:  Terms  ,r.  Li 
Cpt:on;il  Forms  3-' 7  and  348. 


■u  of 


(S-73)  *  *  * 

(1)  *  *  * 

(ix)  When  the  order  is  for  Military 
Assistance  Program  items,  the  United 
Slates  Products  Certificate  (Military 
Assistance  Program),  at  252.225-7015, 
and  the  clause.  United  States  Products 
(Military  Assistance  Program),  in 
252.225-7016,  shall  be  inserted  in  the 
Schedule,  and  Clause  6,  Foreign 
Supplies,  of  the  General  Provisions  shall 
be  deleted.  In  addition,  the  contractor's 
signature  shall  be  obtained  on  DO  Form 
1155r. 
***** 

(xxi)  At  the  contracting  officer's 
discretion,  the  clause,  Duty-free  Entry — 
Qualifying  Country  End  Products  and 
Supplies,  at  252.225-7008  may  be  used 
(see  225.605(a)[S-72)). 


3.  Section  213.505-3  is  added  to  read 
as  follows: 

213  S05-3     Standard  Fern  44,  Pj-c^-ase 
Order— Invoice— Voucher. 

(b)(1)  The  S2.500  limitation  applies  to 
all  purchases  except  for  aviation  fuel 
and  oil  purchases  which  will  not  exceed 
S10,000. 


PART  214— FORMAL  ADVFRTi 


S^G 


4.  Section  214.406-3  is  amended  by 
redesignating  the  introductory  text  of 
paragraph  (e)  as  {e)(l),  redesignating  the 
existing  paragraphs  (e)(1)  through  (e)(8) 
as  (e)(l)(i)  through  (e)(l)(viii),  revising 
redesignated  paragraphs  (e)(1)  (iv).  (vi), 
(vii),  and  (viii),  and  adding  paragraph 
(e)(2)  to  read  as  follows: 

214  406-3     C--CT  M.e;3rC5  O'SC  o-^eo 
Betore  Awara 


(iv)  Defense  Logistics  Agency:  The 
General  Counsel  and  Assistant  General 
Counsel. 

***** 

(vi)  Defense  Communications  Agency: 
The  Generd  Counsel. 

(vii)  Defense  Nuclear  Agency:  The 
General  Counsel. 

(viii)  Defense  Mapping  Agency:  The 
General  Counsel. 

(e)(2)  Authority  to  elect  not  to  correct 
a  bid  but  to  allow  withdrawal  when 
clear  and  convincing  evidence 
establishes  only  the  existence  of  the 
mistake  may  be  delegated,  without 
power  of  redelegation.  to  any  procuring 
activity  having  legal  counsel  available. 
Any  case  involving  evidence  that  is  less 
than  clear  and  convincing  shall  be 
processed  under  FAR  14.406-3(d)  and 
paragraph  (1)  above. 


PART  217— SPECIAL  CONTRACTING 
VCTHODS 

5.  Section  217.7104  is  amended  by 
revising  paragraphs  (a)(22),  (23),  (b)(4), 
(5),  (7),  (8),  and  (27)  to  read  as  follows: 

217.7104    Contract  Clauses. 

(a)  *  *  * 

(22)  252.217-7121    Authorization  and 
Consent. 

(23)  252.217-7122    Notice  and 
Assistance  Regarding  Patent  and 
Copyright  Infringement. 
***** 

(b)  *  *  * 

(4)  252.217-7203     Patent  Indemnity. 

(5)  252.217-7204     Filing  of  Patent 
Applications. 

***** 

(7)  252.217-7290     Reporting  and 
Refund  of  Royalties. 


(8)  252.217-7207     Rights  in  Data  and 
Computer  Software. 

***** 

(27)  252.217-7226    Required  Sources 
for  Jewel  Bearings  and  Related  Items. 


PART  225— FOREIGN  ACQu:'=iTiON 

6.  Section  225.302  is  aint-nded  by 
revising  paragraph  (a)(S-71)  to  read  as 
follows; 


Policy. 


l-^) 


(S-71)  Real  Property  Construction, 
Repair,  and  Maintenance. 

(1)  Contracts  for  construction,  repair, 
and  maintenance  of  real  property 
outside  the  United  States  will,  to  the 
extent  required  by  DoD  Directive, 
specify  that  U.S.  materials  will  be  used, 
or  that  Government  materials  and 
equipment  will  be  furnished,  only  when 
the  cost  of  the  U.S.  items  (including 
costs  associated  with  transportation  and 
handling)  does  not  exceed  the  cost  of 
acceptable  foreign  items  plus  50  percent. 
A  differential  greater  than  50  percent 
may  be  used  when  specifically 
authorized  in  accordance  with 
departmental  procedures. 

(2)  The  evaluation  referred  to  in  (1) 
above  is  normally  accomplished  in  the 
estimating  process  prior  to  solicitation 
for  award  of  a  real  property 
construction,  repair  or  maintenance 
contract.  This  paragraph  does  not  apply 
to  direct  contracts  for  acquisition  of 
construction  materials  and  equipment 
for  use  outside  the  United  States.  The 
procedures  of  225.303  shall  be  used  for 
such  acquisitions  (also  see  225.302(S- 
73)). 

7.  Section  225.7103  is  added  to  read  as 

follows: 

225.7103    Gua-antee  tjy  Ca.nad  an 
Governmenl, 

The  Canadian  Co\ernment 
guarantees  to  the  U.S.  Government  all 
commitments,  obligations,  and 
convenants  of  the  Canadian  Commercial 
Corporation  in  connection  with  any 
contract  or  order  issued  to  said 
Corporation  by  any  contracting  activity 
of  the  U.S.  Government.  The  Canadian 
Government  has  likewise  waived  notice 
of  any  change  or  modification  which 
may  be  made  from  time  to  time  in  these 
commitments,  obligations,  or 
convenants. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

8.  Section  231.105  is  added  to  read  as 

follows: 
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23 1 . 1 05    Construction  and  Architect- 
Engineer  Contracts. 

(d)(2)(i)(A)  When  the  contracting 
officer  cannot  determine  actual  cost 
data  for  both  ownership  and  operating 
costs  for  each  piece  of  equipment,  or 
groups  of  similar  serial  or  series 
equipment,  from  the  contractor's 
accounting  records,  costs  shall  be 
determined  in  accordance  with  the 
Construction  Equipment  Ownership  and 
Operatmg  Expense  Schedule,  published 
by  the  U.S.  Army  Corps  of  Engineers, 
unless  another  schedule  is  specified  in 
the  contract.  Costs  otherwise 
unallowable  under  this  part  shall  not 
become  allowable  through  the  use  of 
any  schedule  (see  FAR  31.109(c)].  Fur 
example,  a  schedule  must  be  adjusted 
for  Government  contract  costing 
purposes  if  it  is  based  on  replacement 
cost,  includes  unallowable  interest 
costs,  or  uses  improper  cost-of-money 
rates  or  computations. 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

9.  Subpart  235.70.  consisting  of 
sections  235.7000  through  2357009.  is 
added  to  read  as  follows: 

Subpart  235.70— Short  Form  Research 
Contract 

235.7000  Scope  of  Subpart 

This  subpart  prescribes  procedures  for 
contracting  for  research  on  a  cost- 
reimbursement  basis  with  educational 
institutions  or  nonprofit  organizations 
within  the  United  States  whose  primary 
purpose  is  the  conduct  of  scientific 
research,  when  the  basis  for  award  is  an 
unsolicited  proposal. 

235.7001  Definitions. 

(a)  Educational  institution  means  an 
institution  of  higher  learning  providing 
facilities  for  teaching  and  research  and 
authorized  to  grant  academic  degrees. 

(b)  Nonprofit  organization- 
organizations  of  the  type  described  in 
Section  ,S01(c)(3)  and  (d)  of  the  Internal 
Revenue  Code  of  1954  [26  U.S  C.  501(c]) 
and  exempt  from  taxation  under  Section 
501(d)  of  Ihe  Internal  Revenue  Code  (26 
U.S.C.  5ni(a)).  or  any  nonprofit  scientific 
organization  qualified  under  a  state 
nonprofit  organization  statute. 

(c)  Research  includes  all  effort 
described  as  research  in  235.001 
including  that  part  of  exploratory 
development  applicable  to  applied 
research. 

235.7002  Applicability. 

(a)  The  procedures  contained  in  this 
subpart  may  be  used  for  contracting: 

(1)  whenever  the  principal  purpose  is 
the  acquisition  of  research  from  an 


educational  institution  or  a  nonprofit 
organization:  or 

(2)  when  the  work  is  to  be 
accomplished  on  a  cost-reimbursement 
basis: 

(3)  when  the  basis  for  award  is  an 
unsolicited  proposal;  and 

(4)  when  the  contract  requires  the 
delivery  of  designs,  drawings  or  reports 
as  end  items. 

(b)  When  the  circumstances  in  (a) 
above  are  present,  the  Short  Form 
Research  Contract  (SFRC)  may  be  used. 
The  SFRC  shall  not  be  used  for  any 
purpose  other  than  as  described  herein. 

235.7003    Content  of  Unsolicited 
Proposals. 

Unsolicited  proposals  submitted  for 
award  in  accordance  with  these 
procedures  shall  contain  all  the 
information  in  FAR  15.505.  A  contract 
may  be  awarded  on  the  basis  of  the 
unsolicited  proposal  exactly  as 
submitted  or  as  subsequently  amended 
by  the  offeror,  if  the  proposal  contains 
the  information  listed  in  (a)  through  (hj 
below. 

(a)  In  addition  to  the  information 
identified  in  FAR  15.505(b).  a  statement 
of  work  in  accordance  with  235.005  and 
FAR  35.005  and  a  breakdown  on  the 
time,  identifying  man-days,  man-months 
or  man-years  to  be  devoted  to  the 
contract  by  the  principal  investigator 
and  any  associates  (see  FAR  35.015(a)). 
A  separate  work  statement  which  can 
be  incorporated  by  reference  in  the 
SFRC  is  preferred. 

(b)  In  addition  to  information 
identified  in  FAR  15.505(c),  the  following 
executed  representations  and 
certifications  and  DD  Form  2222-1: 

(1)  Organization  Conflicts  of 
Interest— FAR  15.505(c)(6); 

(2)  Contingent  Fee  Representation  and 
Agreement— FAR  52.203-4; 

(3)  Certification  of  Nonsegregated 
Facilities — FAR  52.222-21; 

(4)  Previous  Contracts  and 
Compliance  Reports— FAR  52.222-22: 

(5)  Affirmative  Action  Compliance — 
FAR  52.222-25; 

(6)  Clean  Air  and  Water  Certification 
(if  proposal  exceeds  SlOO.OOO)  in  FAR 
52.223-1; 

(7)  Insurance— Immunity  from  Tort 
Liability— FAR  52.228-7.  Offerors  may 
elect  to  submit  the  representations  and 
certifications  on  a  one-time  basis  to 
each  contracting  office.  Such 
representations  and  certifications  would 
be  valid  for  all  SFRC  contract  awards; 
Provided,  for  each  proposal  submitted, 
the  offeror  references  the  submission 
and  confirms  in  writing  its  validity  for 
the  research  proposal. 

(c)  A  statement  that  the  Government 
may  award  a  contract  in  accordance 


with  the  procedures  of  this  Subpart 
235.70  as  applicable. 

(d)  Identification  of  property,  as 
defined  in  252.235-7005  showing,  when 
possible,  the  description  or  title  and 
estimated  or  known  cost  of  each  item. 
For  facilities  only  (FAR  45.301),  the 
offeror  must  include  a  statement  as  to 
why  it  is  necessary  to  acquire  these 
items  with  contract  funds  and  express  in 
writing  his  unwillingness  or  financial 
inability  to  acquire  the  items  with  his 
own  resources.  When  special  test 
equipment  or  components  are  proposed, 
individual  items  of  less  than  $1,000  may 
be  grouped  by  category  (FAR  45.307-2). 
The  description  or  title  of  all  property 
for  which  contract  funds  are  requested 
should  be  in  sufficient  detail  to  enable 
the  contracting  officer  to; 

(1)  determine  whether  or  not  the 
Government  will  furnish  such  property, 
pursuant  to  235.014,  FAR  35.014  and 
FAR  45.302-1  and, 

(2)  for  property  which  may  be 
contractor-acquired  (versus 
Government-furnished) — 

(i)  accept  it  as  advance  notification 
required  by  FAR  52.244-2;  and 

(ii)  authorize  acquisition  at  the  time  of 
award. 

(e)  A  Contract  Pricing  Proposal  Cover 
Sheet  (SF  1411)  or  acceptable  substitute. 
Information  for  subcontracts  listed  in 
FAR  52.244-2.  subparagraph  (b),  shall  be 
as  prescribed  by  that  subparagraph. 

(f)  If  the  proposal  includes  data  that 
the  efferor  does  not  want  disclosed  for 
any  purpose  other  than  evaluation,  he 
shall  mark  the  title  page  and  each 
restricted  sheet  as  prescribed  by  FAR 
15.509.  If  the  offeror  grants  permission  to 
the  Government  to  have  non- 
Government  evaluators  review  his 
proposal,  he  should  either  make  this 
statement  in  his  offer  or  check  block  A 
on  page  2  of  the  DD  Form  2222-2. 

(g)  The  offeror's  proposal  shall  include 
the  following  statement: 

"This  proposal  incorporates  by 
reference,  and  makes  a  part  thereof,  all 
applicable  clauses  in  DEARS  252.235- 
7005  in  effect  on  the  date  of  this 
proposal  or  such  other  date  as  may  be 
mutually  agreed  upon." 

(h)  The  parties  may  also  incorporate, 
by  mutual  consent,  any  other  EAR  or 
DEARS  clauses  which  are  determined  to 
be  applicable  because  of  the  nature  of 
the  particular  acquisition. 

235.7004    Contracting  Procedures. 

(a)  The  contracting  officer  may  award 
an  SP'RC  resulting  from  an  unsolicited 
proposal  when  the  requirements  of  FAR 
15.505  and  235.7003  are  satisfied,  and 
noncompetitive  award  is  appropriate 
under  215.507  and  FAR  15.507 
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(b)  Contracts  resulting  from 
unsolicited  proposals  may  be  affected 
by  using  the  procedures  in  eilher  (c)  or 
(d)  below,  as  appropriate. 

(c)  When  the  unsolicited  proposal, 
either  as  submitted  initially,  or  as 
amended  in  writing  by  the  offeror,  is 
satisfactory  to  the  Government,  the 
proposal  should  be  accepted  by  the 
contracting  officer  and  a  contract 
formed  by  incorporating  the  entire 
proposal  by  reference,  or  by 
incorporating  the  statement  of  work  by 
reference  and  executing  the  SFRC. 

(d)  When  acceptance  of  the  entire 
proposal  is  not  considered 
advantageous  to  the  Government,  the 
contracting  officer  should  use  such  parts 
lof  the  unsolicited  proposal  as  are 
considered  appropriate,  either  by  actual 
attachment  or  incorporation  by 
reference,  to  develop  a  contract  for 
execution  by  both  parties.  In  this  event, 
the  SFRC  shall  be  executed  by  the 
contractor  prior  to  signature  by  the 
Government, 

(e)  Modifications  shall  be  effected  by 
use  of  the  DD  Form  2222. 

(f)  The  offeror  may  offer  options  to  the 
Government  or  the  parties  may  agree  to 
options  to  conduct  research  effort 
beyond  the  initial  research  program 
proposed.  The  initial  dollar  amount  and 
period  of  performance  specified  at  the 
time  of  award  shall  not  include  the  cost 
and  period  of  the  optjons.  The  cost  and 
period  of  such  options  shall  be 
separately  idpntified.  The  option  may  be 
exercised  by  the  Government  by 
unilateral  modification  of  the  contract. 

(g)  The  policy  and  background 
regarding  vesting  of  title  in  property  to 
organizations  defined  in  235.7001  are  set 
forth  in  235.014  and  FAR  35.014.  Title  to 
property  which  is  not  vested  in  the 
contractor  or  for  which  the 
determination  regarding  vesting  of  title 
is  deferred  shall  be  identified  in  the  DD 
Form  2222. 

(h)  By  submission  of  his  proposal 
pursuant  to  this  subpart  235.70,  the 
offeror  must  agree  to  be  bound  by  all 
terms  and  conditions  of  the  resulting 
contract. 

235.70C5     Advance  Payments. 

SFRCs  awarded  to  institutions  and 
organizations  authorized  to  receive 
advance  payments  in  accordance  with 
subpart  2324  and  FAR  Subpart  32.4, 
shall  be  clearlv  marked  to  read 
"ADVANCED"pAYMF.\T  POOL 
CONTRACT  PL'RSl'AXT  TO 
ATTACHED  PAYMENT  PROVISION." 

235.7005     Methods  of  Funding. 

SFRCs  may  be  fully  or  uicrementally 
funded  in  accordance  with  departmental 
procedures.  If  incrementally  funded,  the 


SFRC  shall  specify  the  total  estimated 
cost  for  the  full  period  of  the  research 
progranr,  both  funded  or  unfunded,  and 
the  amount  of  funds  currently  obligated. 
For  the  purpose  of  establishing  the 
period  covered  by  the  incremental  funds 
available,  the  funds  available  will  be 
prorated  by  dividing  the  number  of 
months  into  the  dollars  available.  If  this 
method  is  not  acceptable,  the  offeror 
shall  specify  an  alternate  method  of 
establishing  the  time  period. 

235.7007     Proposal  Format. 

Contractors  are  encouraged  to  use  DD 
Form  2222-2  in  the  submission  of 
research  proposals  for  SFRC  awards. 
Use  of  this  format  will  promote 
consistency  in  award  procedures  among 
DoD  funding  agencies  and  expedite  the 
award  of  the  SFRC.  " 

235.7003     SFRC  Clauses. 

(a)  The  clauses  in  252.235-7005  are 
applicable  to  all  SFRC  awards  of  $10,000 
or  more  as  of  the  date  of  the  offeror's 
proposal,  unless  such  date  is  modified 
by  mutual  agreement.  Such  modification 
may  be  included  in  the  offeror's 
proposal  or  may  be  specifically 
identified  in  the  contract  document. 
Inclusion  of  the  change  in  the  contract 
document  will  necessitate  execution  of 
the  contract  by  the  signature  of  both 
contracting  parties. 

(b)  Uniform  contract  clauses  to  be 
used  in  Short  Form  Research  Contracts 
(SFRCs)  with  educational  institutions 
and  other  nonprofit  organizations  are 
set  forth  in  252.235-7005. 

(c)  For  purposes  of  this  subpart, 
"contract  action"  is  defined  as  the 
amount  of  the  initial  contract  of  the 
amount  of  a  modification  for  new 
procurement  to  the  contract.  It  does  not 
include  the  amount  of  any  unexercised 
options, 

(d)  Clauses  specified  in  252.235-7005 
are  considered  part  of  the  General 
Provisions  of  an  SFRC  unless 
inapplicable  in  accordance  with  the 
conditions  set  forth  at  the  clause 
citation. 

(e)  SFRC  awards  of  less  than  $10,000 
shall  identify  the  clauses  in  252.235-7005 
which  are  not  applicable  when  the 
contract  amount  is  under  SIO.OOO. 

235.7009     Price  Negotiation  Memorandum. 

The  price  negotiation  memorandum 
(FAR  15.808/DFARS  215.808)  shall 
include  information  necessary  for 
appropriate  contract  administration. 
Included,  for  example,  will  be  a 
statement  as  to  whether  FAR  clause 
52.215-30  or  52.215-31  is  applicable 
(Facilities  Capital  Cost  of  Money 
clauses). 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

10.  Section  252.235-7005  is  added  to 
read  as  follows: 

252.235-7005     Short  Form  Research 
Contract  Clauses, 

,'\s  prestribed  in  235.7008(b).  insert  the 
following  clauses  in  SFRC  awards  to 
educational  institutions  and  nonprofit 
organizations.  The  clauses  set  forth 
below  are  incorporated  with  thfe  same 
force  and  effect  as  if  set  forth  in  full. 
Clauses  with  a  single  asterisk  (*)  are 
applicable  to  educational  institutions 
only.  Clauses  with  a  double  asterisk  (") 
are  applicable  to  nonprofit  institutions 
only.  For  awards  where  the  amount  is 
less  than  $10,000,  the  inapplicable 
clauses  shall  be  identified  in  the 
contract. 

Definitions.  FAR  52.202-1. 
Assignment  of  Claims.  FAR  52.232-23 

Alternate  I. 
Disputes.  FAR  52.233-1. 
Equal  Opportunity.  FAR  52.222-26.  Alternate 

1  shall  be  added  as  a  special  provision 

when  applicable  per  Alternate  1 

instructions. 
Officials  .Not  to  Benefit.  FAR  52.203-1. 
Covenant  Against  Contingent  Fees.  FAR 

52.203-5. 
Notice  and  Assistance  Regarding  Patent  and 

Copyright  Infringenient.  FAR  52.227-2 

(applicable  only  if  amount  of  contract 

action  exceeds  $25,000). 
Affirmative  Action  for  Special  Disabled 

Veterans  and  Vietnam  Era  Veterans.  FAR 

52.222-35. 
Utilization  of  Small  Business  Concerns  and 

Small  Disadvantaged  Business  Concerns. 

FAR  52.219-8. 
Examination  of  Records  by  Comptroller 

General.  FAR  52.215-1. 
Convict  Labor.  FAR  52.222-3. 
Utilization  of  Labor  SurplusArea  Concerns. 

FAR  52.220-3  (applicable  only  if  contract 

action  exceeds  $25,000). 
Audit— Negotiation.  FAR  52.215-2. 
Excusable  Delays.  FAR  52.249-14. 
Termination  for  the  Convenience  of  the 

Government  (EdurationHl  and  Other 

Nonprofit  Institutions).  FAR  52.249-5 

(applicable  as  set  forth  in  clause  preamble). 
Authorization  and  Consent  FAR  52.227-1, 

and  Alternate  I.  FAR  52.246-9. 
Government  Property  (Cost-Reimbursement, 

Time  and  Material,  or  Labor-Hour 

Contracts).  F.^R  52.245-5  and  Alternate  1. 
Affirmative  Action  for  Handicapped 

Workers.  FAR  52.222-36. 
Subcontracts  Under  Cosl-Reimburscment  and 

Letter  Contracts.  FAR  52.244-2. 
Allowable  Cost  and  Payment.  FAR  52.216. 
Rights  in  Technical  Data  and  Computer 

Software.  (See  252.227-7013  of  this 

Supplement.) 
Identification  of  Technical  Data.  (See 

252.227-7029  of  this  Supplement.) 
Restrictive  Markings  on  Technical  Data.  (See 

252.227-7018  of  this  Supplement.) 


I 
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Insurance— Liability  to  Third  Persons.  FAR 
52.228-7,  Alternates  I  or  II  apply  under  t.he 
circumstances  set  forth  herein. 
Government  Supply  Sources.  FAR  52.251-1. 
Preference  for  United  Stdtcs— Flag  Air 

Carriers,  FAR  52.247-63. 
Patent  RiJihls— Retention  by  the  Contractor 

(Short  Form).  FAR  52.227-11. 
Patents — Subcontracts.  252.227-70.34. 
Competition  in  Subcontracting.  FAR  52.244-5 
(applies  only  if  contract  action  exceeds 
$25,000). 
Utilization  of  Women — Owned  Small 
Businesses.  FAR  52  219-13  (applicable  only 
if  contract  ac'ion  exceeds  $25,000). 
Payment  for  Overtime  Premium.s.  FAR  52.222- 
2.  (Note:  The  word  "zero"  is  inserted  in  the 
blank  space  indicated  by  an  asterisk. 
Clause  applicable  only  in  contracts  over 
SlOO.OOC) 
Care  of  Laboratory  Animals.  252.235-70C3. 
Limitation  of  Cost.  FAR  52.232-20  (applicable 
only  when  contract  action  is  fully  funded). 
Limitation  of  Funds,  FAR  52.232-22 

(apphcablp  only  when  contract  action  is 
inrrerr!"n'H!ly  funded). 
Clean  A:r  ,.nd  Wjter  FAR  52.223-2 

(applicable  only  if  contract  action  exceeds 
the  dollar  amount  set  forth  in  the  preamble 
to  the  clause). 
Overseas  Distribution  of  Defense 

Subcontracts.  252.204-7005  (applicable  only 
when  contract  action  exceeds  $5(X),000  or 
when  any  modification  increases  contract 
amount  to  more  than  SoOO.OOO). 
Gratuities.  F.AR  52,203-3. 
Certification  of  Requests  for  Adjusfmenl  or 
Relief  Exceeding  SlOO.CJOO.  252  233-7000 
(applicable  only  if  contract  action  exceeds 
$1(X).(X)0). 
Ordering  From  Government  Supply  Sources. 
(See  252.251-7000  of  this  Supplement.) 
•PredelHrmined  Indirect  Cost  Rates.  FAR 
52.216-15  (applicable  only  when  the 
cun'ractor  has  an  executed  negotiation 
agreement  with  the  cognizant  contract 
administration  office). 

"I.imildtion  on  Withholding  of  Pavments 
FAR  52.232-9 

•  'Notice  of  Intent  to  Disallow  Costs.  FAK 
52.242-1, 

■  "Subconti  dctor  Cost  or  Pricing  Data.  FAR 
52,215-24  (applicable  only  if  contract  action 
exceeds  $500,000). 

••Technical  Data— Withholding  of 
Payment.  (See  252.227-7030  of  this 
Supplement.) 

••Fixed  Fee  FAR  52.:ifr-8  (appbcable  only 
in  cost-plus-fixed-fee  contracts). 

•"Price  Reduction  for  Defective  Cost  or 
Pricing  Data.  FAR  52,215-22  (applicable  only 
if  contract  action  exceeds  S5(X).0()0). 

••Cost  Accounting  Standards.  FAR  52,230- 
3  (applicable  only  if  contract  action  exceeds 
$100,000  and  the  contract  is  not  exempt  per 
FAR  30  301). 

"Disclosure  and  Consistency  of  Cost 
Accounting  Practices,  FAR  52.230-5 
(applicable  only  if  contract  action  exceeds 
$100,000  and  the  contract  is  not  exempt  per 
FAR  30,301), 

•'Administration  of  Cost  Accounting 
Standards,  FAR  52.230-4  (applicable  only  if 
contract  action  exceeds  SlOO.OOO  and  the" 
contract  is  not  exempt  per  FAR  30.301). 

•  "Changes — Cost-Reimbursement.  FAR 
52.243-2  and  Alternate  V. 


•  •Facilities  Capital  Cost  of  Money.  FAR 
52.215-30  (applicable  as  set  forth  in  the 
clause). 

••Waiver  of  Facilities  Capita!  Cost  of 
Money.  FAR  52.215-31  (applicable  as  set 
forth  in  the  clause). 

"Termination  (Cost-Reimbursement).  FAR 
52.249-6  (applicable  only  to  cost-plus-fixed- 
fee  contracts). 

•  'Excusable  Delays.  FAR  52.249-14 
(applicable  only  to  contrects  to  which  FAR 
clause  52.249-6  "Termination  (Cost- 
Reimbursement)"  is  applicable). 

Work  to  be  Performed. 

WORK  TO  BE  PERFORMED  (AUG  1963) 

The  Contractor  shall  perform  research  as 
specified  in  the  unsolicited  proposal  and 
identified  in  the  Short  Form  Research 
Contract  (SFRC)  document. 

(End  of  clause)  j 

Acknowledgement  of  Sponsorship. 

ACKNOWLEDGEMENT  OF  SPONSORSHIP 
(APR  1984) 

(a)  The  Contractor  agrees  that  in  the 
release  of  information  relating  to  an  SFRC, 
such  release  shall  include  a  statement  to  the 
effect  that  the  project  or  effort  depicted  was 
or  is^sponsored  by  the  agency  set  forth  in  the 
SFRC,  and  that  the  content  of  the  information 
does  not  necessarily  reflect  the  position  or 
the  policy  of  the  Government,  and  no  official 
endorsement  should  be  inferred. 

(b)  For  the  purpose  of  this  clause, 
information  includes  news  releases,  articles, 
manuscript,  brochures,  advertisements,  still 
and  motion  pictures,  speeches,  trade 
association  proceedings,  symposia,  etc. 

(c)  Nothing  in  the  foregoing  shall  affect 
compliance  with  the  requirements  of  the 
clause  entitled    Security  Requirements"  (FAR 
52.204-2).  if  such  clause  ifi  a  part  of  the 

contract. 

(End  of  clause) 
Publications. 

PUBLICATIONS  (AUG  1»83) 

Publication  of  results  of  the  research 
project  in  appropriate  professional  journals  is 
encouraged  as  an  important  method  of 
recording  and  reporting  scientific 
information.  One  copy  of  each  paper  planned 
for  publication  will  be  submitted  to  the 
Scientific  Program  Officer  simultaneously 
with  its  submission  for  publication.  Following 
publication,  copies  of  published  papers  shall 
be  submitted  to  the  Scientific  Program 
Officer,  or  to  the  other  addresses  in 
quantities  as  may  be  directed  by  the 
Contracting  Officer. 
(End  of  clause) 

Reporting  Requirements. 

REPORTING  REQUIREMENTS  (APR  1984) 

(al  Reporting  shall  be  as  specified  in  the 
SFRC.  Unless  specified  otherwise,  reporting 
requirements  will  include  annual  letter 
reports  for  multiyear  research  programs  and 
a  final  technical  report  due  within  sixty  (60) 
days  after  the  expiration  date  of  the  SFRC. 

(b)  The  Contracting  Officer,  after 
coordination  with  the  Scientific  Program 


Officer,  will  specify  the  form  and  content  of 
the  required  reports.  These  requirements  may 
be  furnished  the  Contractor  as  may  be 
mutually  agreed. 

(c)  Technical  data  and  computer  software, 
as  defined  in  252.227-7013  shall  be  delivered 
to  the  Scientific  Program  Officer,  Unless 
otherwise  specified  in  the  SFP.C.  these  items 
shall  be  delivered  as  part  of  the  final 
technical  report. 

(End  of  clause) 

Option  to  Extend  the  Term  of  the 
SFRC. 

OPTION  TO  EXTEND  THE  TERM  OF  THE 
SFRC  (APR  1984) 

(a)  If  the  Contractor's  proposal  covers  an 
additional  period(s)  which  could  be  treated 
as  an  optional  period(s).  such  additional 
period(s)  of  research  may  be  added  to  the 
contract,  at  the  option  of  the  Government,  by 
the  Contracting  Officer's  giving  written  notice 
exercising  such  option(s)  at  anytime  during 
the  performance  period  specified  in  the 
contract  or  any  extensions  thereof. 

(b)  If  the  Government  exercises  an  option, 
the  Contractor  agrees  to  the  following: 

(i)  to  comply  with  the  applicable  clauses 
listed  in  the  SFRC;  and 

(ii)  to  comply  with  the  policies  and 
regulations  for  the  SFRC  as  set  forth  in 
Subpart  235.70. 

(End  of  clause) 

Contractor-Acquired  Property. 

CONTRACTOR-ACQUIRED  PROPERTY 
(APR  1984) 

(a)  As  used  in  this  clause,  "property  "  is  as 
defined  in  subparagraph  (b)(1)  of  the  clause 
of  this  contract  entitled  "Title  to  Contractor- 
Acquired  Property"  which  has  been 
specifically  identified  in  the  Contractor's 
proposal  which  is  the  basis  for  award  or 
modification. 

(b)  The  identification  and  description  in  the 
Contractor's  proposal  of  property  to  be 
Contractor-acquired  may  be  accepted  by  the 
Contracting  Officer  as  advance  notification 
required  by  subparagraphs  (a)  and  (b)  of  the 
clause  of  this  contract  entitled  "Subcontracts 
Under  Cost-Reimbursement  and  Letter 
Contracts"  (FAR  52.244-2). 

(c)  Award  of  this  contract,  and 
modifications  thereto,  shall  constitute  the 
written  consent  of  the  Contracting  Officer. 
required  by  subparagraph  (c)  of  FAR  52,244- 
2,  to  acquire  property  identified  in  the 
Contractor's  proposal,  except  for  those  items 
specifically  identified  in  the  contract  as 
required  by  Block  27A  of  the  DD  Form  2222. 

(d)  The  decision  to  approve  subcontracts 
for  acquisition  of  items  listed  in  Block  27A  of 
the  contract  will  be  made  subsequent  to 
award  of  the  contract  or  modification 
pursuant  to  FAR  52.244-2. 

(End  of  clause) 

Title  to  Contractor-Acquired  Property. 

TITLE  TO  CONTRACTOR-ACQUIRED 
PROPERTY  (APR  1984) 

(a)  This  paragraph  implements 
subparagraph  (c)(4)  of  the  clause  of  this 
contract  entitled  "Government  Property 
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(Cost-Reimbursement.  Time  and  Material,  or 
Labor  Hour  Contracts)"  and  FAR  35.014. 

(b)  For  purposes  of  this  paragraph, 
"property"  is  all  nonexpendable  tangible 
personal  property,  except  material: 

(1)  as  described  in  FAR  45.101,  including 
ADPE  defined  in  FAR  31.001  and  facilities 
defined  in  FAR  45.301;  and 

(2)  which  is  acquired  with  funds  available 
for  the  conduct  of  research;  and 

(3)  For  which  the  Contracting  Officer  has 
authorized  acquisition  by  the  Contractor:  (i) 
at  the  time  of  award  of  the  contract  or 
modification  as  provided  in  252.235-7005;  or 
(ii)  subsequent  to  award  pursuant  to  the 
Subcontracts  clause  of  this  contract. 

(c)  Title  to  all  property  having  an 
acquisition  cost  of  $1,000  or  more  which  is 
specifically  identified  in  the  Contractor's 
proposal  shall  vest  in  the  Contractor  without 
further  obligation  to  the  Government,  unless 
the  determination  regarding  vesting  of  title  is 
deferred  until  after  acquisition.  Property  for 
which  the  determination  regarding  title  is 
deferred  shall  be  identified  in  Block  27B  of 
DD  Form  2222.  and  title  to  such  property  shall 
vest  in  accordance  with  the  provisions  of  (dj 
below. 

(d)  Title  to  all  property  having  an 
acquisition  cost  of  $1,000  or  more  which  was 
not  specifically  identified  in  the  Contractor's 
proposal,  or  for  which  the  determination 
regarding  title  is  deferred  pursuant  to  (c) 
above,  shall  vest  as  follows: 

(1)  in  the  Government  pursuant  to  FAR 
35.014:  or 

(2)  in  the  Contractor;  or 

(3)  in  the  Contractor  subject  to  the  right  of 
the  Government  to  direct  transfer  of  the  title 
back  to  the  Government  or  third  parties.  This 
right  may  be  exercised  at  anytime  up  to  and 
including  the  twelfth  (12th)  month  after 
completion  or  termination  of  the  contract. 
The  Government  may  at^nytime  remove  an 
item  of  property  from  this  category  and 
transfer  title  to  the  Contractor  without  right 
of  the  Government  to  direct  transfer  of  the 
title  back  to  the  Government  or  to  third 
parties. 

(e)  Transfer  of  title  back  to  the  Government 
or  third  parties  shall  not  be  the  basis  for  any 
claim  by  the  institution.  The  provisions  of  the 
clause  of  this  contract  entitled  "Government 
Property  (Cost-Reimbursement.  Nonprofit)" 
apply  to  any  changes  in  property. 

(f)  Until  title  to  property  acquired  with 
funds  made  available  under  this  contract  has 
been  vested  in  the  Contractor,  without  right 
of  the  Government  to  direct  transfer  of  the 
title  back  to  the  Government  or  third  parties, 
it  shall  be  considered  Government  Property 
and  subject  to  the  provisions  of  FAR  52.245-5 
and  Alternate  I. 

(g)  The  Contractor  shall  furnish  the 
Contracting  Officer  a  list  of  all  property 
having  an  acquisition  cost  of  $1,000  or  more 
acquired  under  this  contract,  to  which  title 
has  not  been  vested  in  the  Contractor,  within 
forty-five  (45)  days  following  the  end  of  the 
calendar  year  of  the  Con^ctors  fiscal  year 
during  which  such  property  was  acquired. 

(End  of  clause) 

Research  Responsibility. 


RESEARCH  RESPONSIBILITY  (APR  1984) 

(a)  The  Contractor  shall  bear  responsibility 
for  the  conduct  of  the  research  specified  in 
the  Contractor's  unsolicited  proposal 
identified  in  the  SFRC.  The  Contractor  will 
exercise  judgment  in  attaining  the  stated 
research  objectives  within  the  limits  of  the 
terms  and  conditions  of  the  SFRC.  Provided, 
however,  that  the  Contractor  will  obtain  the 
Contracting  Officer's  approval  to  change  the 
Statement  of  Work,  Consistent  with  the 
foregoing,  the  Contractor  shall  conduct  the 
work  as  set  forth  in  his  proposal  and 
accepted  by  the  contract  award. 

(b)  When  the  decision  to  enter  into  the 
SFRC  is  based  upon  the  principal 
investigator's  knowledge  of  the  field  of  study, 
and  his  capabilities  to  manage  the  research 
project  in  an  effective  and  productive 
manner,  the  principal  investigator  identified 
in  the  unsolicited  proposal  shall  be 
continuously  responsible  for  the  conduct  of 
the  research  project,  and  shall  be  closely 
involved  with  the  research  efforts. 

(c)  The  Contractor  shall  advise  the 
Contracting  Officer  if  the  principal 
investigator(s)  identified  in  the  SFRC  plans  to 
devote  substantially  less  effort  to  the  work 
than  set  forth  in  the  proposal, 

(d)  The  Contractor  shall  obtain  the 
Contracting  Officer's  approval  prior  to 
changing  the  principal  investigator(s) 
identified  in  the  proposal. 

(End  of  clause) 

Restriction  on  Printing. 

RESTRICTION  ON  PRINTING  (AUG  1983) 

The  Government  authorizes  the 
reproduction  of  reports,  data,  or  other  written 
materials,  if  required;  Provided,  the  materia! 
produced  does  not  exceed  5,000  production 
units  of  any  page,  and  items  consisting  of 
multiple  pages  do  not  exceed  25,000 
production  units  in  the  aggregate  The 
Contractor  shall  obtain  the  express  prior 
written  authorization  of  the  Contracting 
Officer  to  reproduce  material  in  excess  of  the 
quantities  cited  above, 

(End  of  clause) 

Contract  Items  Requiring 
Experimental,  Developmental  or 
Research  Work, 

CO.NTRACT  ITEMS  REQUIRING 
EXPERIMENTAL,  DEVELOPME.NTAL  OR 
RESEARCH  WORK  (AUG  1983) 

For  purposes  of  defining  the  nature  of  the 
work  and  the  scope  of  rights  in  data  granted 
to  the  Government  pursuant  to  the  Rights  in 
Technical  Data  and  Computer  Software 
clause  of  this  contract,  it  is  understood  and 
agreed  that  the  work  to  be  performed  under 
this  contract  requires  the  performance  of 
experimental,  developmental,  or  research 
work.  This  clause  does  not  constitute  a 
determination  as  to  whether  or  not  any  data 
required  to  be  delivered  under  this  contract 
falls  within  the  definition  of  limrted  rights 
data. 

(End  of  clause) 
Advance  Payments. 

ADVANCE  PAYME.\TS  (AUG  1983) 

Advance  payments  shall  be  made  under 
this  contract  pursuant  to  the  advance 


payment  pool  agreement  between  the 
Contractor  and  one  or  more  Militarv 
Departments  applicable  to  this  contract,  in 
effect  as  of  the  date  of  this  contract  If  such 
an  agreement  is  not  in  effect  as  of  the  date  of 
award  of  this  contract,  the  Contractor  will  be 
paid  in  accordance  with  the  clause  of  this 
contract  entitled  "Allowable  Cost  and 
Payment." 

(End  of  clause) 

11.  Sections  252.252-7000  through 
252.252-7003  are  added  to  read  as 

follows: 

252.252-7000    Simplified  Supply  Contract 
Required  Clauses. 

The  following  clause  for  fixed  price 
supply  contracts  may  be  used  only  by 
contracting  offices  authorized  by  their 
Department  to  use  the  test  procedures  of 
the  DoD  Contract  Simplification  Progam; 

SIMPLIRED  SUPPLY  CONTRACT 
REQUIRED  CL.^USES  (APR  1964) 

The  clauses  set  forth  below  by  reference 
are  incorporated  herein  with  the  same  force 
and  effect  as  if  set  forth  in  full. 


FAR  Of  DoO 

FAR 

T.tie  and  oaie 

supplement 

Clause 

Defmlions  lAPB  1964)  

52?02-i 

0»^als  Niot  10  Benefit  (APR  1984) 

52  203-1 

Graljrt>es  lAPfl  1984)    

S2  203-3 

Covenam   Ajainr  Contingent  Faet  (APH 

iaR4i                                                    ,,      , 

52 .203-6 

New  Malenal  (APR  1984) „    .... 

52.210-5 

used   Of    RecofxJitKyied   Malehai    Re*<Ju«l 

Inventcyv    ana   Formet  (Sovemnen!   Sor 

pijs  Propely  (APR  i964i                

52,210-7 

Pnonties    Aliocationt  ana  Allotment*  (APB 

1964)                                            

52-21>* 

Vanatio"  11  Ojaitit>  (APR  i964i 

52  212-B 

Utilizfton  o(  Smat  Business  Concerns  ana 

Smalt  OisafJvaniageo  Busines*  Concerns 

(ADB   -964, 

52  219-e 

Utiiizaiior  ot  LSbof  Surplus  Area  Concerns 

(APR  1984)    

52220-3 

Nonce   10   tne  Government  of   Latxx   Di»- 

puies  lAPH  1964)   _..    ._       

52  222-1 

cVinvici  L,aboi  (APR  1984)     .„   ™™,„„ 

62  222-3 

v^als^-Healey    PjOIk:    Contract   Act   (APR 

19841                                      

52.222-20 

Eouai  Opportunity  (APR  1964) 

52222-26 

AHirmanve  Actw,  toi  Speaai  Disatjiec  and 

Vwtnam  Era  veterans  (APR  i964i 

52  222-35 

Atlirmatrrt  Action  tor  Manacappeo  vvorisefs 

(APR  1984) 

52  222-36 

Buy  American  Act    ^-aue  Ajyeements  Ad. 

ana  tr>e  Balance  o<  Payrnents  Program 

(APR  -964)                                     

252  225-7006 

Federal     Slate,    and    Local    Tucec    (APR 

1984)  

52  229-3 

Payments  (APR  1984)  

52232-1 

Discounts  lor  Prompt  Payment  (APR  1964).,,, 

52  232-« 

Interest  (APR  1984!    „ — 

52  232-17 

Assignment  ol  Ctaims  (APR  1964) 

52  232-23 

Invoices  (OC  1982)   

252  232-7000 

Dispules  (APR  1984) 

52  233-1 

Oiaoges  iAPR  1964) 

52243-1 

Contractor    Inspection    Regmrements   (APR 

iSe4) 

52248-1 

inspection   of   Supplies— Fi»ea   Pnce   (APR 

'9641                                  

52  246-2 

Responsibilities  tor  Supplies  (APR  1984) 

52  246-16 

Termination  tor  Conven«nc«  Ol  the  Govern- 

ment (Fmea  Pnce!  (APR   1964i 

52  249-2 

Default   (Fixed   Pnce   Supp^   and   Service) 

(APR    1984!                                                    

52  246-8 
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(End  of  clause) 

252^52-700 1     SimpUfiMt  Services  Contract 
Requirtd  Clauses. 

The  following  clause  for  fixed  price 
services  contracts  may  be  used  only  by 
contracting  offices  authorized  by  their 
Department  to  use  the  test  procedures  of 
the  DoD  Contract  Simplification 
Program: 

SIMPUHED  SERVICES  COI^TRACT 
REQUIRED  CLAUSES  (APR  1984) 

The  clauses  set  forth  below  by  reference 
are  incorporated  herein  with  the  same  force 
and  effect  as  if  set  forth  in  full. 


TiM  an)  data 


D«flr*ci«i«  lAPR  1964) 

Otioals  No)  lo  Benen  (APR  I9B4) 

GraluAM  (APR  ia«4) 

Covw»ni  Agnnsi  Connngefil  Fses 

(APfl  1964)         _  

Uatealion  of  Smal  Buaneu  Corv 

c«m»  and  Small   Osaovanaqed 

niaaiaii  Concama  (APR  1904) 
tXAzakon   a<   Labor   Supkia   Araa 

Concarns  (APR  1964)   

Nodca  to  the  (iovwnmeot  o»  l.abar 

Oaputes  (APR  1964)      

Conws  LatJor  (APR  1964) 
Cof««ct   \*»or1i   Houts   and    Safety 

Stardards    Act— OvertKne    Cooi- 

ponaakon  IJAN  1964) 
Paro*  and  BaaK  Payroll  RecoKls 

(JAN  1964)     . 
Equal  Opoortunrty  (APR  1964) 
AMiiialive  Action  Kjr  Soeaal  On- 

«t*ed  and  Vietnam  Era  veterans 

(APR  1S64)   . 
Alliinaaiu  Action  tor  HandicatipM 

Wonisn  iAPR  1964) 
Service  Contract  Act  ol  1965  (JAN 

1964) 

f^ttent.    Stale,   and   Local   Tans 

(APR  1984)  ___ 

Paywiente  (APR  1964) 

Dncoun«s     tor     Prompt     PaymanI 

(APR  1984)  _  _ 

Interest  (APR  1964)  _ 

Aasrgnment  o<  aa»T«  (APR  1964)  .„. 
•nwKes  (OCT  1962) 
Uwputos  (APR  1964)  _ 

Changes— Fmed-Pnce    A.1oma«a   I 

(APR  1964)  

Inspection  ol  Services — Foted  Phce 

(APR  1984)   __ 

De«au»    (Fxed-Pnce    S«op«y    «id 
Service)  (APR  1984) 


FAR  or  DoO  FAR 
•uppletnent  clause 

M 202-1 
5^  203-1 
52  203-3 

52  203-5 


52219-8 
52  220-3 


52  222-1 
52  222-3 


DAR  207-103  16(a) 

DAR  207-iiJ3-16(c) 
52  222-26 


52  222-35 

52  222-36 

DAR  207-1903  41(8) 

52  22»-3 

52  232-1 

52  232-e 

52  232-17 

52  232-23 

252232-7000 

52  233-1 

52  243-1 
52  246-4 

52  249-8 


(F.nd  of  (-Id'jge) 

252.252-7002    Simpfffled  Supply  and 
Services  Provisions  (Negotiated), 

The  following  solicitation  provision 
for  fixed-price  negotiated  contracts  may 
be  used  only  by  contracting  offices 
authorized  by  their  Department  to  use 
the  test  procedures  of  the  DoD  Contract 
Simplification  Program: 

SIMPLIFIED  SUPPLY  AND  SERVICES 
PROVISIONS  (NEGOTIATED)  (APR  1964) 

The  solicitation  provisions  set  forth  below 
by  reference  are  incorporated  herein  with  the 
same  force  and  efferl  as  if  set  forth  in  full. 


r.tie  and  dale 


Solicilalion  Defimlions  !AP^   '984) 
Uncessarily  Elaborate  Proposats  or  Quotations 

(APR  1964)      ..    .  ,.,_   _ 

AcknowteOgemenI  ol  AmendmerHi  lo  Sokcita- 

lions  (APR  1984)  

Submission  ol  Otters  I.APR  1984). 
RestTxrtion   on  Otsciosure  and  Uae  of  Data 

(APR  1964) 

Piaparalicin  of  Otters  (APR  i964) 

EifHarvation    lo    Pfcsoective    Oflerors    (APfl 

1984)  _ __ 

Failure  lo  Submit  Otter  (APR  1964)  

Contract  A»»ard  (APR  1964) 

Order  ol  Precedence  (APR  1984) _. 


FAR 
provision 


52.215-5 

52^15-7 

52.215-8 
52  215-9 

52.215-12 
S2.215-13 

52215-14 
52.215-15 
52215-16 
52215-18 


(End  of  provision)  ' 

252.252-7003    Simplified  Supply  and 
Services  Provisions  (Advertised). 

The  following  soliciation  provision  for 
fixed-price  advertised  contracts  may  be 
used  only  be  contracting  offices 
authorized  by  their  Department  to  use 
the  test  procedures  of  the  DoD  Contract 
Simplification  Program: 

SIMPUHED  SUPPLY  AND  SERVICES 
PROVISIONS  (ADVERTISED)  (APR  1984) 

The  solicitation  provisions  set  forth  below 
by  reference  are  incorporated  herein  with  the 
same  force  and  effect  as  if  set  forth  in  full. 


Title  and  dale 


Sotcitaaon      Oetirvticns — formal      AdverHstfig 

lAPR   1984) 
Acunowteogefneni  ol   Amen<*Tien(»  to  Irmta- 

bons  lor  Bids  (APR  1984) 

False  Stalements  en  8<os  (APR  1964) 

Submission  ol  Bids  (APR  1964)  

Exotanation     to     Prosoeclive     Bijoers    (APR 

1964)    ,.,  _ _ _ 

Failure  to  Sobnul  Bid  (APR  I9ft4) 2 

Contract     Award — Formal     Advertsmg    (APR 

1984)     .   .  _  _ 

Order     of     Precsdenc*— F  Of  mal     AcJvertisinQ 

(APR  1984) 
Preparation  of  Bids  (APR  1984) 


FAR 
provKnn 


52214-1 

52.214-3 
52214-4 

52.214-5 

52214-6 
S2.214-9 

52.214-10 

52  214-11 
52.214-12 


(End  of  provision) 
PART  253— FORMS 


253.270    [Amended] 

12.  The  following  forms  are  added  to 
the  list  following  section  253.270: 
•         •         •         .         . 

253.303-70-00-2222  DO  Form  2222:  Short 
Form  Research  Contract  (SFRC)  Modification 
(Pagel) 

263  3(J3-70-DD-2222  DO  Form  2222:  Short 
Form  Research  ConU-act  (SFRC)  Modification 
|Pd)ie  2) 

253.303-70-DD-2222    Instructions  for 
Completing  DO  Form  2222 

253.303-7O-DD-2222-1     DO  Form  2222-1: 
Representations  and  Certifications  From 
Offerors  Submitting  Proposals  Under  DFARS 
235.70 

253.303-70-DD-2222-1     DO  Form  2222-1: 
Representations  and  Certifications  From 
Offerors  Submitting  PropoBals  Under  DFARS 
235.70  (Page  2) 

253.303-70-DD-2222-2     DO  Form  2222-2: 
Short  Form  Research  Contract  Research 
Proposal  Cover  Page 


253.303-70-00-2222  2     DD  Form  2222-2: 
Short  Form  Research  Contract  Research 
FVoposal  (Page  2) 

PART  270— ACQUISITION  OF 
COMPUTER  RESOURCES 

270.101     [Amended! 

13.  Section  270.101  is  amended  by 
adding  "(see  also  Subpart  270.4)"  at  the 
end  of  the  introducforj'  text  of 
paragraph  (b)  and  removing  the  last 
sentence  of  paragraph  (b)(5). 

14.  Section  270.400  is  amended  by 
revising  paragraph  (e)(9)  to  read  as 
follows: 

270.400    Scope  of  Subpart 


(e) 


(9)  Logistics  systems  which  provide 
direct  support  to  operating  forces  or 
provide  direct  support  to  maintenance  of 
weapons  systems  (e.g.,  organic  supply, 
software  support  facilities  for  weapon 
systems,  etc.).  This  does  not  include 
logistic  systems  supporting,  contracting, 
accounting,  disbursement  and 
budgeting,  etc. 

15.  Section  270.402  is  added  to  read  as 

follows: 

270.402    Procedures. 

Unless  the  contracting  ofTicer  elects  to 
use  the  procedures  at  270.3,  normal 
acquisition  procedures  as  prescribed  in 
the  FAR  and  this  Supplement  shall  be 
used  in  acquiring  automatic  data 
processing  resources  covered  by  the  10 
U.S.C.  2315  authority.  Other  DoD  and 
Departmental  regulations  treating 
acquisition  and  management  of  ADP 
resources  may  also  apply. 

|FR  Doc.  85-7206  Filed  3-27-65;  8:45  am) 

BILLING  COOC  M10-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SOCFRPart  17 

Endangered  and  Threatened  WHdIife 
and  Plants;  Determination  of 
Threatened  Status  and  Critical  Habitat 
for  the  Big  Spring  Spinedace 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 


SUMMARY:  The  Service  determines  the 
Big  Spring  spinedace  (Lepidomeda 
mollispinis  pratensis)  to  be  threatened 
and  delineates  its  critical  habitat.  This 
action  is  being  taken  because  one 
population  of  this  fish  has  been 
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eliminated  and  the  one  remaining 
population  is  potentially  threatened  by 
habitat  alteration  and  the  possible 
introduction  of  exotic  species.  Also,  the 
present  limited  distribution  of  the 
existing  population  leaves  it  vulnerable 
to  extirpation  by  a  major  flood  or  severe 
drought.  The  Big  Spring  spinedace 
occurs  in  a  single  location.  Meadow 
Valley  Wash  in  Condor  Canyon, 
northeast  of  Panaca.  Nevada,  which  is 
being  designated  as  critical  habitat.  A 
special  rule  allowing  take  for  certain 
purposes  in  accordance  with  State  laws 
and  regulations  is  included.  This  final 
rule  will  implement  the  protection 
provided  by  the  Endangered  Species  Act 
of  1973,  as  amended. 

DATES:  The  effective  date  of  this  rule  is 
April  29,  1985. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection  during 
business  hours  at  the  U.S.  Fish  and 
Wildlife  Service,  Suite  1692,  Lloyd  500 
Building,  500  N'E.  Multnomah  Street, 
Portland,  Oregon  97232. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  W'ayne  White,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  Suite  1692,  Lloyd  500 
Building.  500  NE.  Multnomah  Street, 
Portland,  Oregon  97232  (503/231-6131  or 
FTS  429-6131). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  big  Spring  spinedace 
[Lepidomeda  mollispinis  pratensis)  is 
one  of  seven  taxa  belonging  to  the 
Plagopterini,  a  unique  tribe  of  cyprinid 
fishes.  The  fishes  of  this  tribe  are 
restricted  to  the  lower  Colorado  River 
System  and  are  characterized  by  the 
possession  of  two  spiny  rays  in  the 
dorsal  fin  and  reduction  in  scales  in 
some  species  (Miller  and  Hubbs,  1960; 
Uyeno  and  Miller,  1973).  The  Big  Spring 
spinedace  is  the  representative  of  this 
tribe  within  Meadow  Valley  Wash. 
During  pluvial  times,  10.000  to  40,000 
years  ago  the  area  referred  to  as 
Meadow  Valley  Wash  contained  Lake 
Carpenter,  and  its  outflow  river,  the 
Carpenter  River  (Hubbs  et  al..  1974),  The 
Carpenter  River  flowed  into  the 
Colorado  River  by  way  of  the  White 
River,  and  as  these  waters  dried  the 
spinedace  was  restricted  to  remnant 
habitats  that  retained  water. 

When  the  Big  Spring  spinedace  was 
originally  described,  it  was  known  only 
from  specimens  collected  in  the  1930's 
from  a  marshy  area  adjacent  to  Big 
Spring  near  Panaca,  Nevada  (Miller  and 
Hubbs,  1960).  By  the  time  of  the 
description  in  1960,  it  was  believed  that 
the  fish  was  extinct.  Agricultural 
modification  of  the  area  as  well  as  the 


introduction  of  the  exotic  mosquitofish. 
Gambusia  affinis,  had  apparently 
caused  its  extinction  from  the  marsh 
and  spring  area  (Miller,  1961;  Miller  and 
Hubbs.  1960). 

During  1978,  personnel  from  the 
Nevada  Department  of  Wildlife 
discovered  a  few  individuals  of  this 
"extinct"  subspecies  in  Condor  Canyon, 
just  northeast  of  Panaca.  Condor 
Canyon  is  a  small  area  of  Meadow 
Valley  Wash  with  perennially  flowing 
water.  Since  the  discovery  of  the  Condor 
Canyon  population,  some  of  the  fish 
have  been  transplanted  above  a  barrier 
falls  and  now  occur  in  most  of  the 
available  habitat  within  Condor 
Canyon.  The  relocation  of  fish  above  the 
barrier  falls  was  carried  out  by  the 
Nevada  Department  of  Wildlife  (Hardy, 
1980a).  However,  the  available  habitat 
within  the  approximately  4-mile-long 
Condor  Canyon  is  limited.  This 
restricted  habitat  is  threatened  by  the 
possible  introduction  of  exotic  species 
and  by  habitat  alteration.  The  habitat 
could  also  be  threatened  by  a  major 
flood  (Cal  Allan,  Nevada  Department  of 
Wildlife,  retired,  pers.  comm.;  Hardy, 
1980b)  or  a  severe  drought.  Renovation 
of  former  habitat  in  areas  downstream 
from  the  area  where  it  presently  occurs 
could  reduce  this  threat. 

The  Big  Spring  spinedace  was 
included  in  the  Service's  Notice  of 
Review  of  Vertebrate  Wildlife  published 
December  30, 1982  (47  FR  58454).  The 
Service  received  a  petition  from  the 
Desert  Fishes  Council  on  April  12.  1983, 
to  add  the  Big  Spring  Spinedace  to  the 
List  of  Endagered  and  Threatened 
Species.  The  petition  was  evaluated  and 
found  to  present  substantial  information 
supporting  the  petitioned  action,  and  a 
notice  of  finding  to  this  effect  was 
published  on  June  14,  1983  (48  FR  27273). 
A  proposal  to  list  the  Big  Spring 
spinedace  as  threatened  with  critical 
habitat  was  published  on  November  30, 
1983  (48  FR  540821 

Summary  of  Comments  and 
Recommendations 

In  the  November  30, 1983,  proposed 
rule  (48  FR  54082),  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  notice  was  published  in  the 
following  newspapers:  Las  \'egas 
Review  Journal  (December  26. 1983).  Ely 
Daily  Times  (December  29. 1983),  and 
Lincoln  County  Record  (December  29. 


1983).  Six  letters  of  comment  were 
received  and  are  discussed  below. 

Comments  were  received  from  The 
Nature  Conservancy,  Nevada  State 
Office  of  Community  Services;  Nevada 
Department  of  Wildlife  (NDOW); 
Nevada  Division  of  State  Parks;  Nevada 
Wildlife  Federation;  and  Dr.  )ame8  E. 
Deacon,  University  of  Nevada.  Las 
Vegas.  All  comments  supported  the 
proposed  rule.  The  Nevada  Division  of 
State  Parks  pointed  out  that  40  acres  at 
the  upper  end  of  Condor  Canyon  are 
owned  by  The  Nature  Conservancy,  and 
that  Condor  Canyon  is  on  the  Nevada 
National  Heritage  Site  list  but  is  not 
afforded  any  extra  protection  by  such 
designation.  The  Nature  Conservancy 
expressed  an  interest  in  a  further, 
clearer  definition  of  the  boundaries  of 
the  critical  habitat  area  and  in  working 
with  agencies  in  the  future  to  protect  the 
spinedace.  The  Service  is  satisfied  that 
the  critical  habitat  description  adopted 
in  the  final  rule  is  sufficiently  precise  to 
alert  Federal  agencies  of  their 
consultation  responsibilities  under 
Section  7(a)(2),  NDOW  commented  that 
several  introduced  game  Fishes  are 
present  upstream  of  the  proposed 
critical  habitat  in  several  miles  of 
stream  and  two  reservoirs.  NDOW 
expressed  concern  that  these  areas 
support  an  important  recreational 
fishery,  and  that  listing  of  the  Big  Spring 
spinedace  should  consider  any  possible 
consequences  to  this  fisherj'.  The 
Service  notes  that  it  may  only  consider 
scientific  and  commercial  data  in 
making  a  listing  determination; 
consideration  of  economic  or  other 
impacts  is  appropriate  only  for  critical 
habitat  designation.  Nevertheless,  the 
Service  responds  that  no  known 
effect(s)  on  the  existing  fishery  upstream 
of  Condor  Can\  on  will  occur  because  of 
listing  as  a  threatened  species  with 
critical  habitat.  Since  the  presence  of 
exotic  fishes  is  an  identified  threat  to 
the  Big  Spring  spinedace,  the  accidental 
introduction  of  upstream  fishes  into 
Condor  Canyon  during  periods  of  high 
runoff  is  a  possibility.  Such  an 
occurrence  appears  highly  unlikely, 
however,  since  the  upstream  reservoir 
fishery  has  existed  for  many  years,  yet 
no  non-native  fishes  are  known  to  have 
successfully  established  populations 
within  Condor  Canyon.  In  the  unlikely 
event  that  fishes  from  upstream 
reservoirs  became  established,  prompt 
removal  of  the  exotics  within  the 
spinedace  habitat  would  be  required 
and  would  necessitate  coordination  and 
agreement  between  responsible 
agencies.  (U.S.  Fish  and  Wildlife  Service 
(USFWS).  Bureau  of  Land  Management 
(ELM),  and  (NDOW). 
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Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Big  Spring  spinedace  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  Section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.]  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (codified  at  50  CFR 
Part  424)  were  followed.  A  species  may 
be  determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  Big  Spring  spinedace 
(Lepidomeda  mollispinis  pratensis]  are 
as  follows; 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Prior  to  the  mid- 
1930's,  Big  Spring  flowed  unrestricted  to 
the  west  and  south  creating  a 
substantial  marsh  area  adjacent  to  the 
spring.  During  the  1930's  spinedace  were 
collected  from  this  marsh  and  these  fish 
were  subsequently  described  as  a  new 
subspecies,  Lepidomeda  mollispinis 
pratensis  (Miller  and  Hubbs,  1960). 
Visits  by  ichthyologists  to  the  marsh 
area  during  1959  revealed  that  the 
spinedace  had  been  eliminated  because 
of  diversion  of  the  water  for  agricultural 
purpose,  and  the  introduction  of  the 
exotic  mosquitofish.  Currently.  Big 
Spring  fiows  toward  the  north  and  west 
in  a  highly  modified  canal  system  (Cal 
Allan.  Nevada  Department  of  Wildlife, 
retired  pers.  comm.). 

The  Big  Spring  spinedace  is  presently 
known  from  one  locality.  Meadow 
Valley  Wash  in  Condor  Canyon.  This 
restricted  habitat  could  be  easily 
disrupted  by  a  reduction  or  alteration  in 
water  flow.  Activities  such  as 
overgrazing,  groundwater  pumping, 
diversion  and  charuiehzation  of  the 
stream,  loss  of  riparian  vegetation,  or  a 
combination  of  these  factors  could  result 
in  the  Big  Spring  spinedace  becoming 
endangered. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
-purposes.  Not  applicable. 

C.  Disease  or  predation.  Not 
applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Although 
Nevada  State  law  adequately  regulates 
the  taking  of  the  Big  Spring  spinedace, 
there  are  no  protective  regulations  for 
spinedace  habitat  under  State  law. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
introduction  of  exotic  organisms, 
especially  fishes,  is  detrimental  to  the 


Big  Spring  spinedace.  The  introduction 
of  mosquitofish  [Gawbusia  affinis]  into 
Big  Spring  contributed  to  the  extirpation 
of  the  spinedace  at  that  localiiy  (Miller, 
1961;  Miller  and  Hubbs,  1960).  The 
introduction  of  exotic  fishes  is  usually 
detrimental  to  native  fishes  because  of 
competition,  predation.  or  the 
introduction  of  exotic  parasites  and 
diseases  (Deacon  et  ol..  1964;  Hubbs  and 
Deacon,  1964).  Although  unlikely, 
accidental  introduction  of  non-native 
game  fishes  from  two  existing  upstream 
reservoirs  could  possibly  occur  during 
high  runoff  if  either  reservoir 
overflowed. 

Because  of  the  restricted  range  of  the 
Big  Spring  spinedace  in  Condor  Canyon, 
a  severe  flood  could  also  eliminate  the 
spinedace  from  parts  or  all  of  its  habitat 
(Hardy.  1980b).  This  problem  could  be 
reduced  or  possibly  alleviated  by 
renovation  of  former  habitat  and 
reintroduction  of  the  Big  Spring 
spinedace. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Big  Spring 
spinedace  as  threatened  with  critical 
habitat.  Threatened  status  is 
appropriate  because,  although  not 
immediately  in  danger  of  extinction,  the 
species  is  likely  to  become  endangered 
if  trends  in  population  decline  and 
habitat  alttcation  continue.  Proper  and 
adequate  management  could  prevent  the 
species  from  becoming  endangered. 
Reasons  for  critical  habitat  designation 
are  discussed  in  the  "Critical  Habitat" 
section  of  this  rule. 

Critical  Habitat  j 

Critical  habitat,  as  defined  by  Section 
3  of  the  Act,  means:  (ij  The  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  tho;;e  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection,  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrent  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  designated  for  the  Big 
Spring  spinedace  as  follows:  4  stream 


miles  along  Meadow  Valley  Wash  in 
Condor  Canyon,  Lincoln  County, 
Nevada,  and  a  50  foot  riparian  zone  on 
either  side  of  the  stream.  The  50  foot 
riparian  zone  along  each  side  of  the 
stream  is  included  in  the  critical  habitat 
designation  because  this  zone  is  helpful 
in  preventing  runoff  pollutants  from 
entering  the  stream  and  in  reducing 
siltation,  and  thereby  protects  the 
chemical  and  physical  properties  of  the 
stream  ecosystem.  The  vegetation  in  the 
riparian  zone  provides  shading  to  the 
stream,  which  helps  stabilize  the  water 
temperature  and  dissolved  oxygen 
levels.  The  area  proposed  as  critical 
habitat  satisfies  all  known  criteria  for 
the  ecological,  behavorial,  and 
physiological  requirements  of  the 
subspecies.  The  area  proposed  includes 
most  of  the  presently  occupied  habitat 
of  this  subspecies. 

Section  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  the  inclusion 
of  a  brief  description  and  evaluation  of 
those  activities  (public  or  private)  which 
may  adversely  modify  such  habitat  or 
may  be  affected  by  such  designation. 
Major  alteration  of  the  critical  habitat 
could  eliminate  the  Dig  Spring 
spinedace.  Activities  such  as 
channelization,  water  diversion,  or 
removal  of  groundwater  could  result  in 
significant  changes  in  the  environment 
of  the  Big  Spring  spinedace.  Any  activity 
that  would  alter  the  existing  chemical 
and  physical  characteristics  of  the 
aquatic  habitat  in  Meadow  Valley  Wash 
could  adversely  impact  the  Big  Spring 
spinedace.  Such  activities  include 
overgrazing  or  removal  of  riparian 
vegetation  thereby  causing  increased 
silt  loads,  lowering  of  the  water  fable, 
and  diversion  of  water  from  the  main 
channel  of  the  stream.  The  introduction 
of  exotic  fishes  contributed  to  the 
decline  and  ultimately  the  extirpation  of 
one  population  of  the  Big  Spring 
spinedace.  Any  exotic  fishes  introduced 
into  the  critical  habitat  could  alter  the 
habitat  of  the  Big  Spring  spinedace. 

One  Federal  activity  known  to 
potentially  affect  critical  habitat  in 
Condor  Canyon  is  the  issuance  of  leases 
for  livestock  grazing  on  the  Bureau  of 
Land  Management  (BLM)  lands  that 
include  approximately  half  of  the  total 
critical  habitat.  However,  the  grazing 
allotments  are  currently  in  non-use 
status.  Any  federally  authorized 
increase  in  grazing  (or  reactivation  of 
the  current  allotment)  could  result  in 
overgrazing  and  the  removal  of  riparian 
vegetation.  This  would  result  in  siltation 
and  reduce  the  ability  of  the  soil  to 
retain  water,  resulting  in  lower  water 
levels.  Removal  of  riparian  vegetation 
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would  also  result  :n  higher  tHmperatures 
and  reduced  dissolved  oxygen  levels.  If 
in  the  future  such  activities  are  proposed 
on  Federal  lands,  coordination  through 
Section  7  to  ensure  the  protection  of  the 
spinedace  will  be  necessary. 

A  Union  Pacif.c  Railroad  line  is 
present  within  the  critical  habitat  area 
on  BLM  land  in  Condor  Canyon.  There 
are  also  several  railroad  bridge 
crossings  in  the  area.  The  rail  line  has 
not  been  used  by  Union  Pacific  for 
several  years  and  was  proposed  for 
abandonment  at  one  time.  Recently,  the 
rail  line  was  proposed  as  one  of  three 
alternative  corridors  to  supply  coal  for 
the  proposed  White  Pine  Power  Project 
(WPPP).  The  WPPP  involves 
construction  of  a  1,500  megawatt  coal- 
fired  generating  plant  to  be  located  at 
one  of  throe  sites  in  White  Pine  County, 
Nevada.  Selection  of  the  rail  corridor 
alternative  within  the  critical  habitat 
area  would  require  upgrading  of  the  rail 
line  and  bridges.  Possible  selection  of 
this  alternative  rail  corridor  and 
subsequent  upgrading  activities  were 
addressed  in  a  Section  7  consultation 
regarding  the  WPPP.  Upgrading 
activities  and  use  of  the  rail  line  were 
found  to  have  the  potential  to  adversely 
modify  the  proposed  critical  habitat. 
This  rail  line,  however,  is  not  the 
preferred  corridor.  The  preferred 
corridor  utilized  the  existing  Nevada 
Northern  Railroad  Line.  It  is  not 
expected  that  the  Union  Pacific  Railroad 
line  on  BLM  land  within  the  proposed 
critical  habitat  will  be  the  corridor 
selected  as  the  supplv  route  for  the 
WPPP. 

An  irrigation  diversion  which  supplies 
private  lands  below  the  mouth  of 
Condor  Canyon  is  present  on  BLM  land 
near  the  downstream  end  of  the  canyon. 
The  BLM  does  not  anticipate  any 
changes  in  the  irri;^ation  diversion  that 
would  affect  the  proposed  critical 
habitat.  BLM  management  of  the 
irrigation  diversion  is  expected  to  be 
compatible  with  the  designation  of 
critical  habitat. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  specifying  a  particular  area 
as  critical  habitat.  The  Service  has 
considered  the  critical  habitat 
designation  in  light  of  relevant 
information  obtained  through  the 
comment  process  and  concludes  that  no 
adjustments  to  the  area  proposed  as 
critical  habitat  is  appropriate. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 


Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402  and  are  now 
under  revision  (see  proposal  at  48  FR 
29990;  June  29. 1983).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  With  the  exception  of 
grazing  allotments  mentioned  above, 
there  is  no  known  Federal  involvement 
expected  for  this  species. 

The  Act  and  its  implementing 
regulations,  found  at  50  CFR  17.21  and 
17.31,  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  fish  or  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take,  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  a  commercial  activity,  or 
sell  or  offer  for  sale  in  interstate  or 
foreign  commerce  any  listed  species.  It 
also  is  illegal  to  possess,  sell,  deliver, 
carry,  transport,  or  ship  any  such 
wildlife  that  had  been  taken  illegally. 
Certain  exceptions  apply  to  agents  of 
the  Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22. 
17.23.  and  17.32.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species  there 
are  also  permits  for  zoological 


exhibition,  educational  purposes,  or 
special  purposes  consistcn!  with  the 
purposes  of  the  Act. 

Section  4(d)  of  the  Act  authorizes  the 
Secretar>'  to  issue  special  regulations  for 
a  threatened  species  that  are  necessary 
and  ad\  isable  for  the  conservation  of 
the  species  A  special  rule  is  included  in 
this  regulation,  which  will  allow  take  for 
certain  purposes  in  accordance  with 
State  game  and  fish  laws  and 
regulations.  The  State  laws  and 
regulations  in  Nevada  prohibit  taking  of 
the  Big  Spring  spinedace  without  a  valid 
State  collecting  permit.  This  special  rule, 
adopted  substantially  as  proposed,  will 
allow  for  more  efficient  conservation 
activities  for  the  species  and  thus 
enhance  the  status  of  the  species. 
Without  this  special  rule,  all  the 
prohibitions  of  endangered  status  would 
apply  to  the  species.  The  Big  Spring 
spinedace  is  threatened  primarily  by 
habitat  disturbance  or  alteration,  not  by 
intentional,  direct  taking  of  the  species. 
The  State's  collection  permit  system  is 
more  adequate  to  protect  the  species 
from  excessive  taking.  For  these  reasons 
the  Service  concludes  that  the  special 
rule  is  necessary  and  advisable  for  the 
conservation  of  the  Big  Spring 
spinedace. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  environmental 
assessment,  as  defined  under  authority 
of  the  National  Environmental  Policy 
Act  of  1969.  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 

Re5::iilator>  Flexibilitv  Aa  and  Executive 
Order  12291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  this  species  will  not 
constitute  a  major  action  under 
Executive  Order  12291  and  certifies  that 
this  designation  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  There  is  no  known 
involvement  of  Federal  funds  or  permits 
for  activities  occurring  on  private  lands 
within  the  critical  habitat  for  the 
spinedace.  This  designation  of  critical 
habitat  is  not  expected  to  result  in  any 
significant  economic  impacts  to 
activities  occurring  on  Federal  land. 
These  determinations  are  based  on  a 
Determination  of  Effects  that  is 
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available  from  the  Regional  D;recto,'-, 
US.  Fish  and  Wildlife  Service,  Suite 
1G92.  Lloyd  500  Buildinj^,  500  NE. 
^^ultnomdh  Street,  Portland.  Oregon 
97232.  This  rule  contains  no  informatiun 
collection  or  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulations  Promulgation 

PART  17— {AMENDED] 

Accordingly.  Part  17.  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub  L  9.V205,  87  SMt  884:  Pub. 
L.  94-359.  90  Slai,  911.  Pub.  L.  95-632.  92  Stat. 
3751:  Pub,  L.  96-159,  93  Slat,  1225:  Pub,  L.  97- 
304,  96  Slat,  1411  (16U,SC-  \53i  et  seq.). 

2.  Amund  §  I7,n(h)  by  adding  the 


following,  in  alphabetical  order  under 
"FISHES, "  to  the  List  of  Endangered  and 
Threatened  Wildlife: 


§  17,11     Endangered  and  threatened 
wildlife. 


3p€CI0S 


(h)* 


Gorton  narT>e 


Scientific  name 


HisTonc 
range 


Vertebrate 
population 

where 
erKJangered 

or 
threatened 


Status 


When 
listed 


C^ticai 
nab'ial 


Special 
rules 


FISHES 


Spinedace,  Big  Spring 


Lapidoineda  mollisfunis 
pralei 


U,S.A.  (NV) Ent»e T 


173     17  95(e)      17  44(1) 


3.  Add  the  following  as  a  new 
paragraph  (i)  to  §  17.44: 

§  17.44    Special  rules— fishes 

•  *  •  -  # 

(i)  Big  Spring  spmedace,  Lepidomeda 
mollispim's  pratensis. 

(1)  All  the  provisions  of  §  17.31  apply 
to  this  species,  except  that  it  may  be 
taken  in  accordance  with  applicable 
State  fish  and  wildlife  conservation 
laws  and  regulations  in  the  following 
instances:  educational  purposes, 
scientific  purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Act. 

(2)  Any  violation  of  applicable  State 
fish  and  wildlife  conservation  laws  or 
regulations  with  respect  to  this  species 
will  also  be  a  violation  of  the 
Endangered  Species  Act. 

•  •  •  .  4 

4.  Amend  §  17.95(e)  by  adding  critical 
habitat  of  the  Big  Spring  spinedace  as 
follows:  (The  position  of  this  entry  under 
§  17.95(e)  will  follow  the  same  sequence 
as  the  species  occurs  in  §  17.11.) 

§  17.95    Critical  habitat— Fish  and  wildlife. 

(e)  •   •   •  1 

♦  ...         J 

Big  Spring  Spinedace  (Lepidomeda 
mullispinis  pratensis) 

.\evadd  Condor  Canyon,  Lincoln  County. 
Four  stream  miles  of  Meadow  Vaily  Wash 
and  50  feet  on  either  side  of  the  stream  as  it 
flows  through  the  following  sections:  T.  1  S.. 
R.  68  E.,  Sections  13,  23,  24,  26,  27,  and  28, 

Known  constituent  elements  include  clean 
permanent  flowing  spring-fed  stream  with 
deep  pool  areas  and  shallow  marshy  areas 
along  the  shore  and  the  afjsence  of  exotic 
fishes. 


BIG  SPRING  SPINEDACE 
Lincoln  County    NEVADA 


r^TT 


Dated:  February  27,  1985. 

J.  Craig  Potter, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  85-7357  Filed  3-27-85:  8:45  am] 
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pummahy:  The  Service  determines  the 
Mutton  tui  chub  (Gila  bicolor  ssp.)  and 
Foskett  speckled  dace  (Rhinichthys 
osculus  ssp.)  to  be  threatened  species.  A 
special  rule  is  included,  allowing  take  ' 
for  certain  purposes  in  accordance  with 
Oregon  State  laws  and  regulations. 
Critical  habitat  is  not  being  determined 
for  these  two  fishes.  This  action  is  being 
taken  because  these  species  have  a  very 
restricted  range,  occur  in  low  numbers, 
and  occupy  small  springs  that  are 
extremely  vulnerable  to  destruction  or 
modification.  Federal  protection 
provided  by  the  Endangered  Species  Act 
of  1973,  as  amended,  will  apply  to  the 
Mutton  tui  chub  and  the  Foskett 
speckled  dace  on  the  effective  date 
given  below. 

DATES:  The  effective  date  of  this  rule  is 
April  29,  1985. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Office  of  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service, 
500  NE.  Multnomah  Street,  Suite  1892. 
Portland,  Oregon  97232. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  \\ay:.e  S.  V\:;;;e,  Chief.  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-GT31  or  FTS  429-6131). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Hutton  tui  chub  is  found  only  in 
Mutton  Spring,  a  small  spring  system 
with  surfvice  flow  in  two  areas,  located 
in  the  now  dry  Alkali  Lake,  in  Lake 
County,  south-central  Oregon,  and  in 
another  smaller  unnamed  spring,  %  mile 
southeast  of  Hutton  Spring.  Its  numbers 
are  estimated  at  no  more  than  450  (Bills 
1977).  The  Foskett  speckled  dace  occurs 
in  Foskett  Spring,  a  small  spring  system 
found  in  the  Coleman  Basin  on  the  west 
side  of  the  Warner  Valley,  Lake  County, 
south-central  Oregon.  Current  numbers 
are  estimated  at  1.500  (C.  Bond,  Oregon 
State  University,  pcrs.  comm.).  A 
transplant  attempt  was  made  in  1982 
whereby  some  Foskett  speckled  dace 
were  moved  to  a  small  pool  on  the  south 
side  of  the  Foskett  Spring  system.  The 
evaluation  of  the  success  of  this 
transplant  is  not  yet  available  (N. 
Armantrout,  Oregon  Office  of  Bureau  of 
Land  Management,  pers.  comm.). 

The  tui  chub,  Cila  bicolor.  and  the 
speckled  dace,  Rhinichthys  osculus, 
were  both  described  by  Charles  Girard 
in  1856.  Descriptions  of  the  undescribed 
subspecies,  Hutton  tui  chub  and  the 
Foskett  speckled  dace,  are  being 
prepared  under  the  direction  of  Dr.  Carl 
Bond,  Oregon  State  University. 

Both  fishes  occur  on  private  land  and 
are  threatened  by  actual  or  potential 


modification  of  their  habitats.  These 
fishes  have  extremely  limited 
distributions,  occur  in  low  numbers 
naturally,  and  inhabit  springs  that  are 
susceptible  to  human  disturbance. 
Factors  that  may  jeopardize  the  species 
include:  ground  water  pumping  for 
irrigation,  excessive  trampling  of  the 
habitats  by  livestock,  channeling  of  the 
springs  for  agricultural  purposes,  other 
mechanical  manipulation  of  the  spring 
habitats,  and  the  presence  of  a  chemical 
waste  disposal  site  near  Hutton  Spring. 

On  December  30, 1982,  the  Service 
published  a  Review  of  Vertebrate 
V':  ildlife  for  Listing  as  Endangered  or 
Threatened  Species  (47  FR  58454).  The 
Hutton  tui  chub  and  Foskett  speckled 
dace  were  included  in  the  review  as 
category-1  taxa,  indicating  that  the 
Service  had  substantial  information  on 
hand  to  support  proposing  to  list  these 
fishes  as  endangered  or  threatened.  On 
April  12, 1933,  the  Service  was 
petitioned  by  the  Desert  Fishes  Council 
to  list  these  two  fishes.  The  Service 
reviewed  and  evaluated  the  petition  and 
determined  that  it  did  present  evidence 
that  the  petitioned  action  may  be 
warranted.  The  notice  of  finding  for  this 
petition  was  published  in  the  Federal 
Register  on  June  14, 1983  (48  FR  27273). 
The  proposal  by  the  Service  to  list  these 
two  fishes  as  threatened  was  published 
on  April  17, 1984  (49  FR  15099).  A 
proposed  special  rule  was  inchided  to 
allow  take  for  certain  purposes  in 
accordance  with  Oregon  State  laws  and 
regulations. 

Summary  of  Comments  and 
Recommendations 

In  the  April  17, 1964,  proposed  rule  (49 
FR  15099)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  was  published  in  The 
Oregonian  on  May  25. 1984,  The  Bend 
Bulletin  on  June  11,  1984,  and  The  Lake 
County  Examiner  on  May  30, 1984, 
which  invited  general  public  comment. 
Seven  comments  were  received  and  are 
discussed  below.  No  public  hearing  was 
requested  or  held. 

Of  the  seven  comments  received,  four 
were  in  support  of  the  listing,  two  did 
not  state  whether  or  not  they  supported 
the  listing,  and  the  last  was  not 
substantive.  Mr.  William  Haight  of  the 
Oregon  Department  of  Fish  and  Wildlife 
supported  the  listing  and  suggested 
some  minor  rewording  of  the  threat 
posed  by  further  livestock  grazing.  Mr. 


Haight  indicated  it  is  his  impression  that 
current  grazing  levels  by  livestock 
prevent  the  two  springs  from  becoming 
overgrown  with  vegetation  and 
therefore  less  suitable  for  the  fishes.  He 
believes  an  increase  in  grazing  and 
trampling  above  current  levels  could 
definitely  have  adverse  impacts  on  the 
fishes  and  their  habitats.  The  Service 
agrees. 

Comments  submitted  by  the  Peila 
family,  the  owners  of  Hutton  Spring, 
stated  that  Hutton  Spring  is  fenced  and 
has  been  since  at  least  1976.  thus 
precluding  cattle  from  wallowing  in  the 
spring  or  "excessively  trampling"  the 
immediate  area  around  the  spring.  The 
Service  has  reworded  the  "Factors 
Affecting  the  Species"  section  dealing 
with  Hutton  Spring  to  incorporate  these 
comments.  The  Peilas  did  not  state 
whether  they  supported  or  opposed 
listing  these  fishes  but  indicated  they 
were  concerned  that  listing  the  Hutton 
tui  chub  may  be  disadvantageous  to  the 
conservation  of  the  species  by  drawing 
attention  to  its  location.  The  Service 
shares  this  concern,  but  believes  it  has 
been  adequately  addressed  by  not 
designating  critical  habitat  for  either 
species,  which  would  have  required 
publication  of  a  map  giving  the  location 
of  the  springs. 

Dr.  Carl  Bond,  Oregon  State 
University,  supported  threatened  status 
for  both  the  species.  Based  on  his  work 
with  these  fishes,  he  believes  that  as 
long  as  access  to  open  water  is 
provided,  they  should  survive. 

A  research  biologist.  Dr.  Fred  Bills, 
informed  us  that  there  is  another  spring. 
%  mile  from  Hutton  Spring,  that 
contains  Hutton  tui  chub.  This  second 
spring,  which  is  part  of  the  Hutton 
Spring  system,  is  even  sm.alier  than  the 
first  and  is  only  11  feet  in  diameter.  This 
second  spring  and  its  ephemeral  outflow 
channel  contains  at  most  150  chub. 
According  to  Dr.  Bills,  the  site  is 
unfenced  and  vulnerable  to  damage  by 
livestock  and  human  activities.  He 
supported  listing  the  Hutton  tiii  chub 
and  made  no  comments  on  the  Foskett 
speckled  dace. 

Mr.  Curt  Soper,  the  Nature 
Conservancy's  Data  Base  coordinator  in 
Portland,  Oregon,  stated  that  trampling 
by  livestock,  particularly  at  Foskett 
Spring,  is  a  detrimental  factor  that  has 
resulted  in  a  change  in  water  flow, 
siltation,  and  accelerated  erosion.  The 
Nature  Conservancy  has  been  in  active 
contact  with  the  owners  of  both  Foskett 
Spring  and  Hutton  Spring  in  the  hope  of 
acquiring  or  otherwise  protecting  the 
two  sites.  As  of  yet,  no  official 
agreement  has  been  reached. 
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One  comment  from  Dr.  Carl  Schreck 
of  the  Service's  Cooperative  Fisheries 
Research  Unit,  indicated  that  fencing 
could  create  problems  by  allowing 
establishment  of  plants  that  would 
encroach  on  fish  habitat.  He  did  not 
state  whether  or  not  he  supported 
listing. 

Although  there  is  obviously  a 
difference  of  opinion  as  to  the  necessity 
to  fence  springs,  it  is  clear  that 
excessive  livestock  use  has  the  potential 
to  detrimentally  affect  the  habitat.  The 
measures  required  to  maintain  and/or 
enhance  the  habitat  will  be  discussed 
and  evaluated  during  development  of 
recovery  plans  for  these  species. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Hutton  tui  chub  and  Foskett 
speckled  dace  should  be  classified  as 
threatened  species.  Procedures  found  at 
Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C,  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424)  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  These  factors  and 
their  application  to  the  Hutton  tui  chub 
(Gila  bicolor  ssp.)  and  Foskett  speckled 
dace  [Rhinichthys  oscu/us  ssp,)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  Hutton  tui 
chub  is  limited  in  distribution  to  two 
small  springs  and  their  outflows,  which 
are  vulnerable  to  modification  or 
destruction.  A  portion  of  the  larger 
Hutton  Spring  has  already  been 
enlarged  by  mechanical  means. 
Channeling  of  water  or  ground  water 
pumping  (which  could  lower  the  water 
table)  for  irrigation  purposes  could 
destroy  the  spring  ecosystem.  Although 
excessive  trampling  of  the  habitat  by 
watering  livestock  has  occurred  in  the 
past  (G.  Kobetich.  U.S.  Fish  and  Wildlife 
Service,  pers.  comm..  C  Bond  pers. 
comm.).  Hutton  Spring  is  fenced  and 
livestock  do  not  wallow  in  the  spring  or 
drink  directly  from  it.  The  smaller  spring 
is  unfenced.  Any  further  livestock 
trampling  of  the  spring  above  current 
use  levels  could  have  a  negative  impact 
on  Hutton  tui  chub. 

The  Foskett  speckled  dace  has  a  very 
restricted  distribution,  occurring  only  in 
Foskett  Spring  and  its  outflow.  It  may 
also  occur  in  a  small  spring  pool  on  the 
south  side  of  the  Foskett  Spring  system 
where  it  was  transplanted  in  1982. 


Pumping  of  ground  water  and 
concomitant  lowering  of  the  water  table 
pose  a  potential  threat  to  this 
subspecies.  Mechanical  modification  of 
the  aquatic  ecosystem  has  occurred  in 
the  past  as  evidenced  by  remnants  of  a 
rock  dam.  Additional  changes  could  be 
detrimental  to  the  fish.  The  spring  is 
also  a  livestock  watering  area  and  use 
above  current  levels  would  have  a 
negative  impact.  The  vulnerability  of  the 
habitat  is  accentuated  by  its  very  small 
size  (flow  rate  less  than  0.5  cfs). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  no  indication  that  the 
Hutton  tui  chub  or  Foskett  speckled 
dace  are  overutilized  for  any  of  these 
purposes. 

C.  Disease  or  predation.  There  are  no 
known  threats  to  the  Hutton  tui  chub  or 
Foskett  speckled  dace  from  disease  or 
predation. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  State  of 
Oregon  lists  both  the  Hutton  tui  chub 
and  Foskett  speckled  dace  as  "fully 
protected  subspecies"  under  the  Oregon 
Department  of  Fish  and  Wildlife 
regulations.  These  regulations  prohibit 
taking  of  the  fishes  without  an  Oregon 
scientific  collecting  permit.  However,  no 
protection  of  the  habitat  is  included  in 
such  a  designation  and  no  management 
or  recovery  plan  exists  for  these 
subspecies. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Hutton 
Spring  is  located  approximately  IV* 
miles  north  of  a  large  chemical  disposal 
site.  Wastes  from  this  dump  have 
already  contaminated  the  adjacent 
ground  water,  surface  water,  and  air  in 
the  Alkali  Lake  area.  It  is  likely  that  the 
spring  habitat  of  the  Hutton  tui  chub  will 
become  contaminated  within  the 
foreseeable  future  as  levels  of  these 
toxic  chemicals  increase.  This  could 
endanger  the  Hutton  tui  chub  and 
possibly  result  in  its  extinction  if 
measures  are  not  taken  to  prevent 
contamination  of  its  habitat. 

Additional  threats  include  the 
possible  introduction  of  exolir,  fishes 
into  the  springs,  which  could  have 
disastrous  effects  on  the  endemic 
Hutton  tui  chub  and  Foskett  speckled 
dace,  either  through  competitive 
exclusion,  predation,  or  introduced 
disease.  Because  these  fishes  occur  in 
such  limited  and  remote  areas, 
vandalism  also  poses  a  potential  threat. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  these  species  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  Ust  the  Hutton  tui  chub  and 


Foskett  speckled  dace  as  threatened. 
Because  these  species  are  still  extant  in 
their  isolated  spring  habitats  and  the 
threats  to  them  can  be  removed,  these 
species  are  not  in  imminent  danger  of 
extinction  and  thus  endangered  status 
would  not  be  appropriate. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  these  sub-species  at  this 
time.  In  the  case  of  the  Hutton  tui  chub 
and  the  Foskett  speckled  dace,  the 
Service  believes  such  critical  habitat 
designations  would  be  imprudent 
because  they  would  increase  the 
likelihood  of  vandalism  to  the  small 
isolated  springs  that  these  fishes 
inhabit.  The  location  of  the  springs  is 
not  well-known.  A  critical  habitat 
proposal  would  necessitate  publication 
of  detailed  maps  depicting  the  exact 
location  of  the  springs.  Publication  of 
critical  habitat  descriptions  would  make 
these  species  even  more  vulnerable, 
would  increase  enforcement  problems, 
and  would  not  be  in  the  best  interest  of 
conserving  these  fishes. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402,  and  are  now 
under  revision  (see  proposal  at  48  FR 
29990;  )une  29,  1983).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
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activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Several  activities  involving  Federal 
agencies  are  presently  known  which 
may  have  an  impact  on  the  Hutton  tui 
chub  and  Foskett  speckled  dace.  With 
regard  to  the  Hutton  tui  chub,  during 
1976.  approximately  25.000  55-gallon 
drums  of  2,  4-diclilorophenoxyacetic 
acid  (2,  4-D)  and 
methylchlorophenoxyacetic  acid 
(MCPA)  manufacturing  residues  were 
buried  along  the  southwest  margin  of 
Alkali  Lake,  The  barrels  were  severely 
damaged  when  initially  buried  and  have 
since  contaminated  the  ground  water, 
surface  water,  and  air  in  the  Alkali  Lake 
area.  The  disposal  site  is  located 
approximately  1%  miles  south  of  Hutton 
Spring.  Environmental  dispersal  of  these 
herbicides  and  their  by-products 
threatens  the  Hutton  tui  chub  by 
contamination  of  the  aquifers  that 
supply  water  to  the  spring, 
contamination  of  the  spring  via  surface 
flows,  and  by  contamination  of  the 
spring  by  airborne  evaporites.  The 
Bureau  of  Land  Management  (BLM)  and 
Environmental  Protection  Agency,  in 
cooperation  with  the  Oregon 
Department  of  Environmental  Quality, 
are  presently  considering  reclamation  of 
the  toxic  waste  disposal  site.  One 
commentor  expressed  the  concern  that  a 
bombing  range  is  being  proposed  for  the 
Alkali  Lake  area.  The  Service  has 
considered  this  potential  action  and 
believes  that  it  would  have  no  effect  on 
the  Hutton  tui  chub. 

Grazing  occurs  in  the  vicinity  of  both 
Foskett  Spring  and  Hutton  Spring. 
Although  the  exact  impact  of  grazing  on 
the  fishes  has  not  been  determined, 
uncontrolled  trampling  of  the  springs  by 
livestock  could  probably  have  a 
negative  effect  on  their  aquatic 
ecosystems. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  im.port  or  export,  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 


conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.32. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  for  incidental 
take  in  connection  with  otherwise 
lawful  activities,  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act, 

The  above  discussion  generally 
applies  to  threatened  species  of  fish  and 
wildlife.  However,  the  Secretary  has 
discretion  under  Section  4(d)  of  the  Act 
to  issue  such  special  regulations  as  are 
necessary  and  advisable  for  the 
conservation  of  a  threatened  species. 
These  fishes  are  threatened  primarily  by 
habitat  disturbance  or  alteration,  not  by 
intentional,  direct  taking  of  the  species 
or  by  commercialization.  Given  this  fact 
and  the  fact  that  the  State  regulates 
direct  taking  of  the  species  through  the 
requirement  of  State  collecting  permits, 
the  Service  has  concluded  that  the 
State's  collection  permit  system  is  more 
than  adequate  to  protect  the  species 
from  excessive  taking,  so  long  as  taking 
is  limited  to:  Educational  purposes, 
scientific  purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Endangered  Species  Act,  A  separate 
Federal  permit  system  is  not  required  to 
address  the  current  threats  to  the 
species.  Therefore,  the  special  rule 
allows  takes  to  occur  for  the  above 
stated  purposes  without  the  need  for  a 
Federal  permit  if  a  Slate  collection 
permit  is  obtained  and  all  other  State 
wildlife  conservation  laws  and 
regulations  are  satisfied.  It  should  be 
recognized  that  any  activities  involving 
the  taking  of  these  species  not  otherwise 
enumerated  in  the  special  rule  are 
prohibited.  Without  this  special  rule  all 
of  the  prohibitions  under  50  CFR  17.31 
would  apply.  The  Service  believes  that 
this  special  rule  will  aliow  for  more 
efficient  management  of  the  species, 
thereby  facilitating  their  conservation. 
For  these  reasons,  the  Service  has 
concluded  that  this  regulatory  action  is 
necessary  and  advisable  for  the 


conservation  of  the  Hutton  tui  chub  and 
Foskett  speckled  dace. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  authority 
of  the  National  Environmental  Policy 
Act  of  1969.  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  30  CFR  Part  17  ^ 

Endangered  ano  iniLatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture) 

Regulations  Pr(im;;ij;ation 
PART  17-[AMENDED1 

Actoruingiy,  Pan  17.  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below; 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub.  L.  93-205.  87  Slat.  884;  Pub. 
L.  94-359.  90  Stat.  911;  Pub.  L.  95-632.  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.,L  97- 
304.  96  Stat.  1411  (16  U.S.C.  1531  el  seg.). 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"Fishes,"  to  the  List  of  Endangered  and 

Threatened  Wildlife: 

§  17  1 1     Endangered  and  threatened 

wHd'i'e, 


(h)* 


Spacias 

Historic 
range 

Venetxaie 
population 

wfiefe 
enoangeied 

Sta'us 

When 
listed 

Critical 
hatyiai 

Common  name                   Scienwc  name 

Special 
rules 

threatened 

FISHES 

Chub.  Hution  tui    .    Gila  bicolor  isp  

Dace.  Foskett            fthinichihvs  osculus  ssp  .. 
speckled 

.  USA  (OR) 
do 

.  Entire- 
.  ..do 

.  r 

.     T 

174 
174 

NA 
NA 

17  44(fl 
1744(f) 

* 

• 

• 

• 

• 

I 

12306  Federal  Register  /  Vol.  50,  No.  60  /  Thursday.  March  28.  1985  /  Rules  and  Regulations 


JMI 


3.  Add  the  following  paragraph  (f)  as  a 
special  rule  to  §  17.44. 

§  17.44    Special  rules— fishes. 

(f)  Hutton  tui  chub  {Gila  bicolor 
subspecies)  and  Foskett  speckled  dace 
(Rhinichthys  osculus  subspecies) 

(1)  No  person  shall  take  these  species. 
except  in  accordance  with  applicable 
State  fish  and  wildlife  conservation 
laws  and  regulations  in  the  following 
instances;  for  educational  purposes, 
scientific  purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Act. 

(2)  Any  violation  of  applicable  State 
fish  and  wildlife  conservation  laws  or 
regulations  with  respect  to  the  taking  of 
these  species  will  also  be  a  violation  of 
the  F.ndanaered  Species  Act. 

(3)  \.i  person  sh.ill  possess,  sell, 
deliver,  ciirry,  transport,  ship,  import,  or 
export,  by  any  means  whatsoever,  any 
such  species  taken  in  violation  of  these 
regulations  or  in  violation  of  applicable 
State  fish  and  wildlife  conservation 
laws  or  regulations. 

(4)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (f)  (1) 
through  (.3)  of  this  section. 

n.i;.ii  Mirch  13.  1985. 
|.  Craig  Poller. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlifr  and  Parks. 

jFR  Doc.  8.V7358  Filed  .3-27-85;  8:45  am| 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  Solidago 
spithamaea  (Blue  Ridge  Goldenrod) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


summary:  The  Service  determines  a 
plant.  Solidago  spithamaea  W  A.  Curtis 
(Blue  Ridge  goldenrod)  to  be  a 
threatened  species  under  the  authority 
contained  in  the  Endangered  Species 
Act  of  1973  (Act),  as  amended.  Solidago 
spithamaea  is  endemic  to  high  mountain 


peaks  in  North  Carolina  and  Tennessee. 
Only  three  populations  of  Solidago 
spithamaea  are  knowm  to  exist:  one  is 
on  public  land  administerd  by  the  U.S. 
Forest  Service  and  the  other  two  are  on 
privately  owned  lands.  Past  loss  of 
habitat  and  populations  has  occurred 
due  to  the  recreational  development  of 
the  high  mountain  peaks  where  this 
plant  occurs.  The  continued  existence  of 
this  plant  is  threatened  by  trampling  and 
habitat  disturbance  due  to  heavy 
recreational  use.  This  action  will 
implement  the  protection  provided  by 
the  Act.  for  Solidago  spithamaea. 

DATE:  The  effective  date  of  this  rule  is 
April  29.  1985. 

ADDRESSES:  A  complete  file  for  this  rule 
is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Asheville  Endangered 
Species  Field  Station.  U.S.  Fish  and 
Wildlife  Service.  100  Otis  Street,  Room 
224.  Asheville,  North  Carolina  28801, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Currie.  Asheville  Endangered 
Species  Field  Station  (see  ADDRESSES 
above,  704/259-0321  or  PTS  672-0321], 

SUPPLEMENTARY  INFORMATION: 

Background 

Solidago  spithamaea  (Blue  Ridge 
goldenrod)  was  described  from  material 
collected  in  North  Carolina  by  M.  A. 
Curtis  in  the  1830's  (Niassey.  Whitson, 
and  Atkinson  1980).  Today,  three 
populations  of  the  species  are  known: 
Two  in  Avery  County,  North  Carolina, 
and  one  on  the  border  of  Mitchell 
County,  North  Carolina,  and  Carter 
County.  Tennessee.  Two  populations  are 
located  on  privately  owned  lands  and 
one  is  located  on  public  lands 
administered  by  the  U.S.  Forest  Service. 
Two  additional  populations  were 
historically  known  for  the  species,  but 
both  sites  have  been  developed  and  no 
Blue  Ridge  goldenrod  have  been 
relocated  there  during  recent  searches. 
It  is  believed  either  that  the  plant  is 
extirpated  from  these  sites  or  that  the 
original  reports  were  erroneous. 

Solidago  spithamaea  is  an  erect 
perennial  herb  that  arises  from  a  short, 
stout  rhizome  and  is  a  member  of  the 
aster  family.  The  yellow  flowers  are 
borne  in  heads  arranged  in  a 
corymbiform  inflorescence.  Solidago 
spithamaea  grows  above  4,600  feet 


(1,400  meters)  in  dry  rock  crevices  of 
granite  outcrops  on  the  high  peaks  of  the 
Blue  Ridge  Mountains.  The  continued 
existence  oi  Solidago  spithamaea  is 
threatened  by  trampling  and  habitat 
disturbance  due  to  heavy  recreational 
use  of  its  habitat  by  hikers.  Construction 
on  new  frails  and  other  recreational 
improvements  at  any  of  the  three  sites 
where  populations  of  this  plant  exists 
could  further  jeopardize  the  plant's 
continued  existence.  This  rule 
determines  Solidago  spithamaea  to  be  a 
threatened  species  and  implements  the 
protection  provided  by  the  Endangered 
Species  Act  of  1973,  as  amended. 

Past  Federal  Government  actions 
affecting  this  plant  began  with  section 
12  of  the  Endangered  Species  Act  of 
1973,  which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  The 
Secretary  of  the  Smithsonian  presented 
this  report  (House  Document  No.  94-51) 
to  Congress  on  January  9.  1975.  On  July 
1, 1975,  the  Service  published  a  notice  of 
review  in  the  Federal  Register  (40  FR 
27823)  of  its  acceptance  of  the  report  of 
the  Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2)  of 
the  Act  (petition  acceptance  is  now 
governed  by  section  4(b)(3)  of  the  Act, 
as  amended).  Solidago  spithamaea  was 
included  in  the  Smithsonian  report  and 
the  1975  notice  of  review.  On  December 
15.  1980,  the  Service  published  a  revised 
notice  of  review  of  native  plants  in  the 
Federal  Register  (45  FR  82480).  and 
Solidago  spithamaea  was  included  in 
that  notice  as  a  category-1  species. 
Category-l  species  are  those  for  which 
date  in  the  Service's  possession  indicate 
listing  is  warranted. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act.  as  amended  in  1982. 
requires  the  Secretary  to  make  certain 
findings  on  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Solidago  spithamaea  because 
of  the  acceptance  of  the  1975 
Smithsonian  report  as  a  petition.  On 
October  13,  1983.  the  Service  found  that 
the  petitioned  listing  oi  Solidago 
spithamaea  was  warranted,  and  that 
although  other  pending  proposals  had 
precluded  its  proposal,  expeditious 
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progress  was  being  made  to  add  species 
to  the  list.  Notice  of  the  finding  was 
published  in  the  Federal  Register  on 
January  20,  1984  (49  FR  2485).  On  July  23, 
1984,  the  Ser\'ice  published,  in  the 
Federal  Register  [49  FR  29629).  a 
proposal  to  list  Solidago  spithamaea  as 
a  threatened  species.  That  proposal 
constituted  the  next  one-year  finding  as 
required  by  the  1982  Amendments  to  the 
Endangered  Species  Act.  The  proposal 
provided  information  on  the  species' 
biology,  status,  and  threats,  and  the 
potential  implications  of  listing.  The 
proposal  also  solicited  comments  on  the 
status,  distribution,  and  threats  to  the 
species. 

Summary  of  Comments  and 
Recommendations 

In  the  July  23,  1984,  proposed  rule  [49 
FR  29629)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments,  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  inviting  general  public  comment 
were  published  in  the  Avery^  Journal  on 
August  9, 1984,  the  Elizabetbton  Star  on 
August  6, 1984,  and  the  Tn-County  News 
Journal  on  August  9,  1984.  Seven 
comments  were  received  and  are 
discussed  below. 

The  Commissioner  of  the  North 
Carolina  Department  of  Agriculture 
commented  that  that  agency  concurred 
with  the  Service's  proposal  to  list  the 
Blue  Ridge  goldenrod  as  a  threatened 
species  and  agreed  that  designation  of 
critical  habitat  could  prove  deterimental 
to  the  species. 

The  Natural  Heritage  Program  of  the 
North  Carolina  Department  of  Natural 
Resources  and  Community 
Developments  Division  of  Parks  and 
Recreation  responded  that  its  data 
indicate  that  the  Blue  Ridge  goldenrod 
should  be  listed  as  a  threatened  species. 
It  supported  the  decision  not  to 
designate  critical  habitat  because  of  the 
potential  harm  such  a  designation  might 
have  on  the  species. 

The  Tennessee  Department  of 
Conservation's  Ecological  Services 
Division  indicated  that  its  data  support 
the  proposal  to  list  the  Blue  Ridge 
goldenrod  as  a  threatened  species.  It 
stated  that  protection  of  the  Roan 
Mountain  population  of  this  species 
would  provide  protection  for  at  least  six 
other  rare  plant  species.  It  concurred 
with  the  decision  not  to  designate 
critical  habitat. 

The  Tennessee  Valley  Authority's 
Regional  Natural  Heritage  Project 


agreed  that  Solidago  spithamaea  should 
be  designated  a  threatened  species.  It 
suggested  that  the  author  of  the  species' 
name  be  used  the  first  time  that  a 
scientific  name  is  cited  in  future 
proposed  or  final  rules.  This  is  standard 
practice  in  biological  writings,  and  in 
some  cases  the  omission  of  the  author's 
name  could  lead  to  confusion  and 
ambiguity.  This  suggestion  has  been 
followed. 

The  U.S.  Department  of  Agriculture's 
Forest  Service  concurred  with  the 
proposal  to  list  the  species  as 
threatened  and  agreed  with  the 
conservation  measures  discussed  in  the 
proposed  rule. 

The  International  Union  for 
Conservation  of  Nature  and  Natural 
Resources  thanked  the  Service  for 
providing  a  copy  of  the  proposed  rule 
and  stated  that  it  had  no  additional 
information  to  add  concerning  the  status 
of  Blue  Ridge  goldenrod. 

The  Southern  Appalachian  Highlands 
Conservancy  stated  that  it  agreed  with 
and  supported  the  comments  of  the 
Tennessee  Department  of  Conservation. 

The  Service  agrees  with  the  comments 
that  the  Blue  Ridge  goldenrod  qualifies 
for  protection  under  the  Endangered 
Species  Act  and  that  designation  of  , 

critical  habitat  could  be  deterimental  to 
the  species.  The  Service  also  concurs 
with  the  comment  that  use  of  the 
author's  name  for  a  plant  species  is 
appropriate  in  order  to  avoid  confusion 
and  ambiguity,  A  public  hearing  was 
neither  requested  nor  held. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Solidago  spithamaea  (Blue  Ridge 
goldenrod)  should  be  classified  as  a 
threatened  species.  Procedures  found  at 
section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq]  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (to  be 
codified  at  50  CFR  Part  424,  49  FR  38900. 
October  1, 1984)  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1)  These  factors  and 
their  application  to  Solidago  spithamaea 
M.  A.  Curtis  (Blue  Ridge  goldenrod)  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Three 
populations  oi  Solidago  spithamaea  are 
known  to  exist  in  Aven,'  and  Mitchell 
Counties.  North  Carolina,  and  Carter 
County.  Tennessee.  Two  other 
historically  known  populations  are 


assumed  extirpated  or  the  original 
reports  are  believed  to  be  erroneous: 
both  sites  have  been  developed  and  the 
Blue  Ridge  goldenrod  has  not  been 
relocated  at  the  sites  for  over  60  years, 
although  searches  have  beer,  conducted. 
Of  known  extant  populations,  two  are 
located  on  privately  owned  lands  and 
one  is  located  on  public  land 
administered  by  the  U.S.  Forest  Service. 
The  greatest  damage  to  Solidago 
spithamaea  in  the  past  probably  came 
from  the  commercial  development  of  the 
open  mountain  summits  where  it  occurs. 
The  construction  of  observation 
platforms,  trails,  parking  lots,  roads, 
suspension  bridges,  etc.,  has  taken  its 
toll  either  through  the  actual 
construction  process  or  later  by 
trampling  due  to  hikers  and  sightseers 
(Krai.  1979).  Today,  heavy  recreational 
use  occurs  at  two  locations  where 
Solidago  spithamaea  is  known  to  be 
extant  (Massey  et  al.  1980).  Some  of  the 
open  areas  where  this  plant  grows  might 
be  better  protected  by  routing  visitors 
away  from  the  sites  so  that  trampling 
could  be  avoided  With  anticipated 
increased  usage  by  sightseers,  rock 
climbers,  and  hikers  at  all  three 
localities  where  Solidago  spithamaea 
occurs,  significant  impact  on  this  species 
in  the  form  of  increased  soil  erosion,  soil 
compaction,  and  trampling  could  occur 
if  protection  is  not  provided.  Likewise, 
additional  development  at  any  of  the 
locales,  such  as  expansion  of  trails  or 
sidewalks,  could  further  threaten  this 
species  if  proper  planning  does  not 
occur.  To  quote  one  botanist.  Solidago 
spithamaea  ".  .  .  seems  to  have  an 
instinct  for  growing  in  the  most  scenic 
sites,  thus  coming  underfoot  and 
underseat." 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  applicable  to  this  species. 

C  Disease  or  predation.  Not 
applicable  to  this  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms  In  1979.  North 
Carolina  passed  legislation  to  protect  its 
rare  plants.  Solidago  spithamaea  is 
protected  under  that  State  law  (North 
Carolina  Genera!  Statute  19-B.  202.12- 
202.19)  as  an  endangered  species.  This 
legislation  provides  protection  from 
intrastate  trade  and  provisions  for 
monitoring  and  proper  management. 
Tennessee  does  not  currently  have  State 
legislation  to  protect  endangered  plants 

The  Forest  Service's  regulations 
prohibit  removing,  destroying,  or 
damaging  any  plant  that  is  classified  as 
a  threatened,  endangered,  rare,  or 
unique  species  (36  CFR  Part  261).  These 
regulations,  however,  are  difficult  to 
enforce.  The  Endangered  Species  Act 
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will  offer  additional  protection  to  this 
species  through  Section  7 — interagency 
cooperation  requirements  and  recovery 
planning. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
SoJidago  spithamaea  is  an  early  pioneer 
species  growing  on  rock  ledges  in  full 
sun.  Depending  upon  the  elevation  and 
suitability  of  the  site  for  supporting 
woody  vegetation,  invasion  of 
ericaceous  shrubs  may  occur,  which 
could  eliminate  Solidago  spithamaea  by 
over-crowding  and  shading.  This  is  a 
very  slow  process.  However,  proper 
management  planning  for  Solidago 
spithamaea  would  need  to  address  this 
aspect  of  the  species'  biology.  Natural 
rock  slides,  severe  storms,  or  other 
natural  events  may  also  eliminate 
populations  of  this  plant. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  Hst  Solidago 
spithamaea  as  threatened.  Critical 
habitat  is  not  being  determined  for 
reasons  discussed  below.  With  only 
three  populations  known  to  exist,  this 
plant  warrants  protection  under  the 
Endangered  Species  Act.  Threatened 
status  is  preferred  since  one  population 
is  located  on  public  lands  (affected  by 
section  7  of  the  Act)  and  the  present 
private  land  owners  are  cooperative. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Solidago  spithamaea  at  this 
time.  As  discussed  in  the  "Summary  of 
Factors'  section,  all  known  locations  for 
Solidago  spithamaea  receive  visitor  use, 
and  associated  trampling  is  a  major 
threat  to  this  species.  Designation  of 
these  areas  as  critical  habitat  would 
increase  public  interest  and  possibly 
lead  to  vandalism  and  taking  at  the 
heavily  used  sites  and  thereby  increase 
the  threat  to  the  plant.  No  public 
notification  benefits  would  be  derived 
from  a  critical  habitat  designation  since 
the  owners  and  managers  of  the  three 
sites  are  already  aware  of  the  presence 
of  Solidago  spithamaea.  Vandalism  and 
taking  of  listed  plants  are  not  regulated 
by  the  Endangered  Species  Act,  except 
for  a  prohibition  against  removal  and 
reduction  to  possession  of  endangered 
plants  from  lands  under  Federal 
jurisdiction.  These  regulations  and  those 


of  the  Forest  Service  are  also  extremely 
hard  to  enforce.  PubHcation  of  critical 
habitat  descriptions  would  make  this 
species  even  more  vulnerable  and 
increase  enforcement  problems. 
Therefore,  it  would  not  be  prudent  to 
determine  critical  habitat  for  Solidago 
spithamaea  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encoarages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(aj  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  and  are  now 
under  revision  (see  proposal  at  48  FR 
29990:  June  29.  1983).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  result  in  the  destruction  or  adverse 
modification  of  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  One  population  of  Solidago 
spithamaea  occurs  on  public  lands 
administered  by  the  U.S.  Forest  Service; 
proper  protection  and  management 
plans  are  needed  for  the  species  at  this 
site,  but  no  major  conflicts  are  expected. 

The  Act  and  its  implementing 
regulations  found  at  50  CFTl  17.71  and 
17.72  set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plant  species.  With 
respect  to  Solidago  spithamaea,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.71, 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 


import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  Seeds  from  cultivated 
specimens  of  threatened  plant  species 
are  exempt  from  those  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  containers. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  species  under 
certain  circumstances.  It  is  anticipated 
that  few  trade  permits  would  ever  be 
sought  or  issued  since  Solidago 
spithamaea  is  not  common  in  cultivation 
or  in  the  wild. 

Section  9(a)(2)(B)  of  the  Act.  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  Section  4(d) 
allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulations.  This  protection  will  apply  to 
Solidago  spithamaea  once  revised 
regulations  are  promulgated.  Permits  for 
exceptions  to  this  prohibition  are 
available  through  sections  10(a)  and  4{d) 
of  the  Act,  until  revised  regulations  are 
promulgated  to  incorporate  the  1982 
Amendments.  Proposed  regulations 
implementing  this  prohibition  were 
published  on  July  8. 1983  (48  FR  31417), 
and  it  is  anticipated  that  these  will  be 
made  final  folic  wing  public  comment. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Federal  Wildlife 
Permit  Office,  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240  (703/ 
235-1903  or  FTS  235-1903). 

National  Enviromental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outhning  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
P'lsh.  Marine  m.am.mals.  Plants 
idgncuiture). 

Regulation  Promulgation 
PART  17— [AMENDED] 

Accordingly,  Fr.r:  1",  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 


.Authority;  Pub  L  93-20,5  8"  Sldt  USA  Pi,b 
L  94-359,  90  Stat,  911:  Pub  L  95-632,  92  Slat 
3-51  Pub  L  96-159  93  Slat  1225,  Pub,  L,  9"- 
3r4  96  S:a!   l-lll    16  f  S  C   1531  et  seq.]. 

2,  Amend  §  17,:2;h)  by  adding  the 
following,  in  alphabetical  order,  under 
the  fam;!\"  .A,steraceae,  to  the  L.ist  of 
Endangered  and  Threatened  P. ants. 

^  17.12     Endangered  and  threatened 

plants 

*         »         *         *  • 

(h)  *   *  * 


Speoes 


Scientific  name 


Common  name 


Histooc  range 


Vertebrate 

population 

wtiefe 

endangereO  Of 

ttweateoed 


Status 


Wtwn  listed        Cnticai  haCwta:        Special  rules 


Astaraceae— Aster  family: 

Sotdago  spithamaea Blue  Ridge  goldenrod U.S.A.  (NO.  TN)., 
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Dated:  March  8  1985 
).  Craig  Potter. 

Acting  Assistant  Secretary  for  Fish  and  Wildlife  and  Parks. 

|FR  Doc.  85-7330  Filed  3-2--fl5   8:45  am] 
BILLING  CODE  4310-5S-M 


Proposed  Rules 


This   section   of  ttie   FEDERAL   REGISTER 
contains   notices   to  the   public   of   the 
proposed   issuance   of   ailes   and 
regulations    The   purpose   of   these   notices 
IS   to   give   interested   persons   an 
opportunity   to   participate   in   the   rule 
making   pnor   to      the   adoption   of   the   final 
rules 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  210 

(Docket  No.  R-0544] 

Flegulation  J;  Collection  of  Checks  and 
either  Items  and  Wire  Transfers  of 
Tunds;  Proposed  Amendments 

agency:  Board  of  Governors  of  the 

Federal  System. 

ACTION:  Request  for  comment  on 
proposed  rule. 

SUMMARY:  The  Board  seeks  comment  on 
proposed  dmendments  to  Regulation  J 

th.it  would: 

(1|  Pk  rmit  the  owner  or  other 
subsequent  holder  of  a  check  or  other 
Item  injured  by  a  Reserve  Bank's  alleged 
failure  to  exercise  ordinary  care  or  act 
in  good  faith  in  collecting  an  item  to 
bring  an  action  against  the  Reserve 
Bank,  regardless  of  whether  that  person 
in  a  "sender"  as  currently  defined  in 
Regulation  J; 

(2)  Establish  a  two-year  limitation 
period  for  actions  against  a  Reserve 
Bank  for  alleged  mishandling  of  items 
under  Subpart  A  or  wire  transfer  items 
or  requests  under  Subpart  B.  and  for 
actions  against  paying  banks  for  failure 
to  comply  with  the  notification  of 
nonpayment  requirements  of  Subpart  A; 

(,))  Permit  Reserve  Banks  to  require 
any  prior  indorser  to  defend  a  breach  of 
indorsement  warranty  suit,  even  if  the 
Reserve  Bank  has  not  been  sued 
directly; 

(4)  Authorize  depository  institutions 
to  deposit  with  Reserve  Banks  for 
collection  instruments  drawn  on  payors 
located  in  foreign  countries  where  the 
Reserve  Banks  have  made  arrangements 
for  their  collection; 

(5)  Clarify  that  Reserve  Banks  are  not 
liable  for  consequential  damages  in 
handling  wire  transfers  of  funds; 

|6)  Add  the  Northern  Mariana  Islands 
to  the  Twelfth  District  for  nillection 
purposes: 

|7)  Adopt  the  definitions  of  the 
Uniform  Commercial  Code  for  terms 


that  are  used  but  not  defined  in 
Regulation  J. 

DATE:  Comments  must  be  received  by 

May  21.  1985. 

ADDRESS:  Comments,  which  should  refer 
to  Docket  No.  R-0544.  may  be  mailed  to 
Mr.  William  W.  Wiles.  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC.  20551, 
or  delivered  to  Room  B-2223  between 
8:45  a.m.  and  5:15  p.m.  Comments  may 
also  be  inspected  at  Room  B-1122 
between  8:45  a.m.  and  5:15  p.m..  except 
as  provided  in  §  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.6(a). 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Alexander.  Attorney,  Legal 
Division.(202^52-2489).  or  William  S. 
Brown,  Manager,  Division  of  Federal 
Reserve  Bank  Operations  (202-452- 
3760).  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC. 
20551. 

SUPPLEMENTARY  INFORMATION:  The 
Board  is  requesting  public  comment  on 
seven  proposals  to  amend  Regulation  J, 
12  CFR  Part  210,  which  governs  the 
collection  of  checks  and  other  items  by 
Federal  Reserve  Banks  and  the  handling 
by  Reserve  Banks  of  wire  transfers  of 
funds. 


1.  Reserve  Bank  Lia 
Parties 


bili 


ility  to  Remote 


Section  210.6(a)  of  Regulation  J 
provides  that  in  collecting  items  a 
Reserve  Bank  acts  only  as  the  agent  of 
its  sender  (i.e.,  the  depository  institution 
that  forwards  an  item  to  a  Reserve  Bank 
for  collection),  and  does  not  act  as  agent 
or  subagent  for  any  other  person. 
Because  the  liability  of  a  collecting  bank 
(such  as  a  Reserve  Bank)  is  predicated 
upon  its  status  as  agent,  this  provision 
has  the  effect  of  insulating  a  Reserve 
Bank  from  liability  in  collection  cases 
from  all  parties  except  the  sender. 
Accordingly,  a  third  party  that  did  not 
immediately  precede  a  Reserve  Bank  in 
the  collection  process  cannot 
successfully  sue  the  Reserve  Bank,  even 
if  it  is  able  to  demonstrate  that  it  has 
been  injured  by  the  Reserve  Bank's 
failure  to  exercise  ordinary  care  in 
handling  an  item.  This  provision  has 
been  upheld  by  several  courts.  See,  e.g., 
Chi  Ids  v.  Federal  Reserve  Bank  of 
Dallas.  719  F.2d  812  (5th  Cir.  1983). 

Collecting  banks  other  than  Reserve 
Banks  do  not,  however,  have  the  benefit 


of  such  a  rule.  Under  §  4-201(a)  of  the 
Uniform  Commercial  Code  ("U.C.C"),  a 
collecting  bank  is  an  agent  or  subagent 
of  the  owner  of  the  item.  Accordingly. 
the  collecting  bank  may  be  held  liable  to 
parties  other  than  the  immediately 
preceding  party  if  its  improper  handling 
of  an  item  causes  them  harm. 

In  view  of  the  universality  of  the 
U.C.C.  rule,  the  Board  seeks  comment  on 
whether  it  would  be  desirable  for  the 
Federal  Reserve  to  conform  Regulation  J 
to  the  rule  applicable  to  other  collecting 
banks.  The  Board  also  seeks  comment 
on  whether  it  would  also  be  desirable  to 
amend  Regulation  J  to  make  it  clear  that 
warranties  made  by  collecting  banks 
and  other  prior  parties  under  state  law. 
e.g.,  U.C.C.  4-207(2),  run  to  Reserve 
Banks  as  well  as  other  collecting  banks. 

2.  Limitation  Period 

a.  Action  Against  a  Reserve  Bank. 
Regulation  J  is  silent  as  to  when  a 
person  may  bring  an  action  against  a 
Reserve  Bank  for  mishandling  checks  or 
other  items  (in  subpart  A)  and  wire 
transfer  items  or  requests  (in  subpart  B). 
Consequently,  courts  ordinarily  apply 
the  appropriate  state  law.  This  has 
resulted  in  a  lack  of  uniform  treatment 
among  Reserve  Banks,  since  applicable 
laws  vary  from  state  to  state,  and  it  is 
often  unclear  even  within  a  state  which 
limitation  period  applies.  See  Bank  of 
America  N.  T.  &  S..4.  v.  Security  Pacific 
National  Bank.  23  Cal.  App.  3d  638, 100 
Cal.  Rep.  438  (1972):  First  State  Bank  v. 
Tanner.  495  S.W.2d  267  (Tex.  Civ.  App. 
1973). 

Given  the  identical  functions 
performed  by  Reserve  Banks  and  their 
offices  in  collecting  checks  and  handling 
wire  transfers,  the  Board  believes  that  it 
may  be  desirable  to  apply  a  single 
period  of  limitations  to  actions  against 
Reserve  Banks  that  arise  from  their 
collection -flnd  wire  transfer  activities. 
Accordingly,  the  Board  seeks  comment 
on  whether  to  establish  as  a  uniform 
federal  rule  a  two-year  limitation  period 
for  the  commencement  of  actions 
against  Reserve  Banks  for  mishandling 
check  collections  and  wire  transfers. 

b.  Action  Against  a  Paying  Bank  for 
Failure  to  Give  Notice  of  Nonpayment. 
The  Board  recently  adopted  an 
amendment  to  subpart  A  of  Regulation  J 
requiring  paying  banks  to  provide  notice 
to  depository  banks  when  they  return 
unpaid  large-dollar  items  presented  by 
Reserve  Banks.  50  FR  5734  (1985).  This 
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amendment  takes  effect  on  October  1, 
1985.  In  responding  to  the  Board's 
request  for  comment  on  this  proposal, 
one  comnienter  asked  what  statute  of 
limitations  applied  to  the  depository 
bank's  claim  against  the  paying  bank  for 
failure  to  comply  with  the  notification 
requirement.  As  is  the  case  with  actions 
against  Reserve  Banks,  the  limitations 
period  of  the  state  in  which  the  paying 
bank  is  located  would  ordinarily  be 
applied.  See  U.C.C.  4-102(2).  The  Board 
believes,  however,  that  a  uniform  rule 
may  be  appropriate;  otherwise,  a  paying 
bank  in  one  state  might  be  in  jeopardy 
for  a  longer  period  than  a  paying  bank  in 
another  state  even  though  they  would  be 
alleged  to  have  violated  a  uniform 
requirement  of  a  federal  regulation  in 
exactly  the  same  way.  Accordingly,  the 
Board  seeks  comment  on  whether  to 
amend  Regulation  J  to  establish  the 
same  two-year  limitation  period 
applicable  to  actions  against  a  Reserve 
Bank  to  actions  against  a  paying  bank 
for  failing  to  make  the  notice  of 
nonpayment  required  by  Regulation  J. 

3.  Tender  of  Defense 

Section  210.5  of  Regulation  J 
establishes  a  procedure  that  allows  a 
Reserve  Bank,  when  sued  by  a 
subsequent  collecting  or  paying  bank,  to 
demand  that  the  sender  undertake 
defense  of  the  action.  This  "tender  of 
defense"  provision  simplifies  forged 
indorsement  cases  by  requiring  the 
party  that  should  have  obtained  a 
proper  indorsement  to  come  into  the 
action  and  defend.'  This  provision, 
however,  apphes  only  when  the  action 
has  been  brought  directly  against  a 
Reserve  Bank,  The  Board  believes  that, 
in  order  to  reduce  litigation,  it  may  be 
desirable  to  eliminate  the  requirement 
that  an  action  be  brought  against  a 
Reserve  Bank  and  permit  defense  to  be 
tendered  by  a  Reserve  Bank  to  a  prior 
party  when  defense  is  tendered  to  a 
Reserve  Bank  by  a  ■subsequent  party. 
Accordingly,  the  Borird  seeks  comment 
on  a  proposed  amendment  that  would 
accomplish  this  result. 

The  proposed  amendment  also 
incorporates  a  provision  found  in  the 
uniform  provisions  of  the  Reserve 
Banks'  operating  circulars  on  the 
collection  of  cash  items  that  makes  it 
clear  that  if  a  Reserve  Bank  tenders 
defense  of  an  action  to  a  prior  party,  the 


'  A  similar  provision  ig  found  in  U.C.C.  3-803.  The 
U.C.C.  provision  differs  from  the  Regulation  |  lender 
provision  in  that  the  U.C.C.  allows  the  person 
tendered  defense  to  require  other  prior  parlies  to 
defend  the  action  The  U  C.C  provision  also  Jjes 
not  clearly  permit  the  person  lendering  defense  to 
recover  (he  amount  of  the  |ud|iment  and  nxpenses  of 
litigation  by  charging  the  prior  indorser's  account. 


Resen'e  Bank  is  not  responsible  for 
defending  the  action. 

4.  Deposit  of  Foreign  Instruments 

Section  210.2(g)  defines  the  term 
"item"  to  include  only  instruments 
payable  within  a  Federal  Reserve 
District  (i.e.,  the  United  States,  Puerto 
Rico,  the  U.S.  Virgin  Islands.  Guam,  and 
American  Samoa).  This  definition 
prohibits  depository  institutions  from 
sending  instruments  drawn  on  payors 
located  outside  the  United  States  to 
their  Reserve  Banks  for  collection.  Many 
small  institutions  have  indicated  that 
this  restriction  imposes  substantial 
hardships  on  them,  because  it  requires 
them  to  sort  their  checks  prior  to 
depositing  them  with  a  Reserve  Bank  in 
order  to  separate  out  instruments 
payable  outside  a  Federal  Reserve 
District.  This  is  particularly  true  with 
respect  to  instruments  drawn  on  banks 
located  in  Canada.  Consequently,  they 
have  requested  that  Reserve  Banks 
collect  such  instruments  in  order  to 
reduce  the  operating  burden  the  current 
limitation  imposes. 

Board  and  Reserve  Bank  staffs  are 
currently  developing  a  procedure  for  the 
efficient  collection  of  foreign 
instruments  as  a  new.  priced  service  of 
the  Federal  Reser\'e  Banks.  If  this  new 
service  is  adopted.  Reserve  Banks  will 
probably  begin  by  collecting  instruments 
drawn  on  payors  located  in  Canada, 
although  the  service  may  be  extended  to 
other  countries  if  conditions  warrant. 
Under  the  proposed  service,  one  or  more 
Reserve  Banks  would  enter  into 
arrangements  with  U.S.  offices  of 
Canadian  banks  to  have  the  Canadian 
banks  act  as  agents  for  presenting  the 
instruments  to  the  Canadian  payors. 
Reserve  Banks  participating  in  the 
program  would  send  Canadian 
instruments  to  the  designated  Reserve 
Banks  for  forwarding  to  the  presentment 
agents.  Reserve  Banks  accepting 
Canadian  instruments  would  provide 
credit  to  the  senders  in  accordance  with 
a  pre-established  availability  schedule; 
the  sender  would  bear  any  exchange 
risk  through  an  adjustment  that  would 
be  made  after  the  Reserve  Bank  had 
received  final  settlement  from  the  payor. 
Details  of  this  service  are  still  being 
worked  out.  The  proposed  amendment, 
if  adopted,  would  clear  any  regulatoi7 
obstacles  to  the  implementation  of  this 
service. 

Accordingly,  the  Board  seeks 
comment  on  an  amendment  to 
Regulation  ]  that  would  allow 
depository  institutions  to  deposit  with 
their  Reserve  Banks  instruments 
payable  in  foreign  countries  where 
Reserve  Banks  have  made  arrangements 


for  their  collect'or.  Th?  proposed 
amendment  provides  that  the  applicable 
foreign  law  will  be  applied  with  regard 
to  the  duties  of  a  foreign  payor,  while 
Regulation  J  would  apply  to  the  rights 
and  duties  of  parties  located  in  the 
United  States  or  its  territories, 
dependencies,  or  possessions. 

5.  Damages  for  Wire  Transfers 

Section  210.38(b)  of  Regulation  | 
provides  that  a  Reserve  Bank  may  be 
liable  for  damages  if  it  fails  to  exercise 
ordinary  care  or  act  in  good  faith  in 
handling  a  wire  transfer  of  funds.  The 
regulation,  however,  does  not  clearly 
specify  that  a  Reserve  Bank  is  liable 
only  for  direct  damages  and  is  not  liable 
for  consequential  damages.  It  appears 
that,  as  a  result  of  contractual 
agreements  between  depository 
institutions  offering  wire  transfer 
services  and  their  customers,  the  general 
rule  is  that  the  institutions  have  no 
liability  for  consequential  damages  in 
handling  wire  transfers.  The  Board 
seeks  comment  on  whether  it  would  be 
consistent  with  standard  commercial 
practice  for  the  Board  to  amend 
Regulation  }  to  limit  a  Reserve  Bank's 
liability  to  direct  damages,  which  would 
include  no  more  than  the  amount  of  the 
item,  the  cost  of  the  transfer,  and 
forgone  interest.  The  Board  also  seeks 
comment  on  whether  it  should  adopt 
such  an  amendment.  The  proposed 
amendment  would  limit  a  Reserve 
Bank's  liability  for  mishandling  wire 
transfer  items  and  requests  to  damage 
that  is  directly  and  immediately 
attributable  to  the  mishandiino.  and 
would  make  it  clear  that  a  Reserve  Bank 
will  not  be  liable  for  consequential 
damages. 

If  the  Board  adopts  the  proposed 
amendment,  the  Reserve  Banks  also 
intend  to  amend  their  operating 
circulars  that  govern  their  handling  of 
automated  clearing  house  items  to 
provide  for  the  same  standard  of 
liability. 

6  Northern  Mariana  Islands 

On  December  26.  1981.  Congress 
amended  section  2|a)  of  the  Federal 
Deposit  Insurance  Act.  12  U  S  C  1813(a). 
to  make  banking  institutions  located  m 
the  Trust  Territory  of  the  Pacific  Islands 
eligible  for  ^'DIC  insurance.  Pub.  L,  97- 
110.  section  103(a).  95  Stat,  1513,  Thus, 
these  institutions  are  also  depository 
institutions  within  the  m.eaning  of  the 
Monetary'  Control  .Act  and.  hence, 
eligible  to  receive  Reserve  Bank  check 
collection  and  other  services.  See  12 
U.S.C.  248a,  461(b).  Within  the  past 
several  months  a  bank  located  in  the 
Northern  Mananas  has  requested  a 
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routing  number  so  that  collecting  banks 
may  process  checks  drawn  on  it 
automatically.  The  Board  believes  that 
an  amendment  defining  the  Twelfth 
District  to  include  the  Northern 
Marianas  would  conform  Regulation  j  to 
the  amended  statute  and  is  consistent 
with  previous  amendments  defining  the 
Twelfth  District  to  include  Guam  and 
American  Samoa,  and  seeks  comment 
on  such  an  amendment. 

7.  Incorporating  U.C.C.  Definitions 

Section  210.2  of  Regulation  |  defines 
several  terms  for  purposes  of  subpart  A. 
For  the  most  part,  these  definitions 
define  terms  that  are  not  found  in  the 
Lf.C.C.  (e.g.,  "paying  bank"  and 
"sender")  or  define  terms  differently 
than  the  U.C.C.  does  (e.g..  "bank"). 
Other  terms,  however,  that  are  not 
defined  in  Regulation  J,  such  as  "good 
faith."  "presentment."  and  "holder."  As 
these  terms  are  used  in  subipart  A 
without  any  definition,  the  Board  seeks 
comment  on  whether  subpart  A  should 
be  clarified  by  adopting  the  terminology 
of  the  U.C.C.  where  it  is  not  inconsistent 
with  the  definitions  specifically 
provided  in  the  regulation  or  where  the 
context  does  not  require  a  different 
interpretation. 

The  Board  does  not  believe  that  these 
proposed  amendments  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
or  organizations. 

List  of  Subjects  in  12  CFR  Part  210 

Banks.  Banking.  Federal  Reserve 
System, 

PART  210— [AMENDED] 

Pursuant  to  its  authority  under  section 
13  of  the  Federal  Reserve  Act,  12  U.S.C. 
342.  section  16  of  the  Federal  Reserve 
Act,  12  U.S.C.  248(0)  and  360,  section 
n|i)  of  the  Federal  Reserve  Act,  12 
U.S.C.  248(i).  and  other  provisions  of 
law,  the  Board  requests  comment  on  the 
proposals  to  amend  12  CFR  Part  210, 
Regulation  J,  as  set  forth  below: 

1.  By  adding  a  new  undesignated 
paragraph  to  the  end  of  §  210.2;  and  by 
revising  footnote  1  to  read  as  follows:" 

§210.2     Definitions. 


Unless  the  context  otherwise  requires, 
the  terms  not  defined  herein  have  the 
meanings  set  forth  in  the  Uniform 
Commercial  Code. 

'  For  purposes  of  this  subpart,  the  Virgin 
IsLinds  and  Puerto  Rico  are  deemed  to  be  in 
the  Second  District,  and  Guam.  American 
S..mod.  dnd  the  Northern  Mariana  Islands  in 
the  Twflfth  District. 


2.  In  §  210.3,  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  210.3    General  Provisions. 

(e)  Foreign  instruments.  A  Reserve 
Bunk  also  may  receive  and  handle 
certain  instruments  payable  outside  a 
Federal  Reserve  District,  as  provided  in 
its  operating  circulars.  The  handling  of 
such  instruments  in  a  state  is  governed 
by  this  subpart,  and  the  handling  of  such 
instruments  outside  a  state  is  governed 
by  the  local  law.       | 

3.  In  §  210.5.  paragraphs  (a)(2).  (b). 
and  (c)  are  revised  to  read  as  follows: 

§  210.5    Senders  Agreement;  Recovery  by 
Reserve  Bank.  1 

(a)  •  •  ■  I 

(2)  warrants  to  each  Reserve  Bank 
handling  the  item  that:  (i)  The  sender 
has  good  title  to  the  item  or  is 
authorized  to  obtain  payment  on  behalf 
of  one  who  has  good  title  (whether  or 
not  this  warranty  is  evidenced  by  the 
senders  express  guaranty  of  prior 
indorsements  on  the  item);  and  (ii)  to  the 
extent  prescribed  by  state  law 
applicable  to  a  Reserve  Bank  or 
subsequent  collecting  bank  handling  the 
item,  the  item  has  not  been  materially 
altered;  but  this  subparagraph  (a)(2) 
does  not  limit  any  warranty  by  a  sender 
or  other  prior  party  arising  under  state 
law;  and  i 

•         •        •         •       '  * 

(b)  Recovery  by  Reserve  Bank.  If  an 
action  or  proceeding  is  brought  against 
(or  if  defense  is  tendered  to)  a  Reserve 
Bank  that  has  handled  an  item,  based 
on: 

(1)  The  alleged  failure  of  the  sender  to 
have  the  authority  to  make  the  warranty 
and  agreement  in  subparagraph  (a)(1)  of 
this  section; 

(2)  Any  action  by  the  Reserve  Bank 
within  the  scope  of  its  authority  in 
handling  the  item;  or 

(3)  Any  warranty  made  by  the 
Reserve  Bank  under  §  210.6(b)  of  this 
subpart. 

The  Reserve  Bank  may,  upon  entry  of  a 
final  judgment  or  decree,  recover  from 
the  sender  the  amount  of  attorney's  fees 
and  other  expenses  of  litigation 
incurred,  as  well  as  any  amount  the 
Reserve  Bank  is  required  to  pay  because 
of  the  judgment  or  decree  or  the  tender 
of  defense,  together  with  interest 
thereon. 

(c)  Methods  of  recovery.  The  Reserve 
Bunk  may  recover  the  amount  stated  in 
paragraph  (b)  of  this  section  by  charging 
any  account  on  its  books  that  is 
maintained  or  used  by  the  sender  (or  if 
the  sender  is  another  Reserve  Bank,  by 
entering  a  charge  against  the  other 


Reserve  Bank  through  the  Interdistrict 
Settlement  Fund),  if: 

(1)  The  Reserve  Bank  made 
seasonable  written  demand  on  the 
sender  to  assume  defense  of  the  action 
or  proceeding:  and 

(2)  The  sender  has  not  made  any  other 
arrangement  for  payment  that  is 
acceptable  to  the  Reserve  Bank. 

The  Reserve  Bank  is  not  responsible  for 
defending  the  action  or  proceeding 
before  using  this  method  of  recovery.  A 
Reserve  Bunk  that  has  been  charged 
through  the  Interdistrict  Settlement  Fund 
may  recover  from  its  sender  in  the 
manner  and  under  the  circum.stances  set 
forth  in  this  paragraph.  A  Reserve 
Bunk's  failure  to  avail  itself  of  the 
remedy  provided  in  this  paragraph  docs 
not  prejudice  its  enforcement  in  any 
other  manner  of  the  indemnity 
agreement  referred  to  in  paragraph  (a)(3) 
of  this  section. 

•  *         *         *         « 

4.  In  §  210.6,  paragraph  (a)(1)  is 
revised,  and  new  paragraph  (c)  is  added 
as  set  forth  below: 

§210.6    Status,  Warranties,  and  liability  of 
Reserve  Banks. 

(a)(1)  Status  and  liability.  A  Reserve 
Bank  shall  act  only  as  agent  or  subagent 
of  the  owner  or  holder  in  respect  of  an 
item.  This  agency  terminates  not  later 
than  the  time  the  Reserve  Bank  receives 
payment  for  the  item  in  actually  and 
finally  collected  funds  and  makes  the 
proceeds  available  for  use  by  the 
sender.  A  Reserve  Bank  shall  not  have 
or  assume  any  liability  in  respect  of  an 
item  or  its  proceeds  except  for  the 
Reserve  Bank's  own  lack  of  good  faith 
or  failure  to  exercise  ordinary  care  and 
except  as  provided  in  paragraph  (b)  of 
this  section. 

•  •         •         •         . 

(c)  Time  for  commencing  action 
against  Reserve  Bank.  A  claim  against  a 
Reserve  Bank  for  lack  of  good  faith  or 
failure  to  exercise  ordinary  care  shall  be 
barred  unless  the  action  on  the  claim  is 
commenced  within  two  years  after  the 
claim  accrues,  A  claim  accures  on  the 
date  when  a  Reserve  Bank  s  alleged 
failure  to  exercise  ordinary  care  or  to 
act  in  good  faith  first  results  in  damages 
to  the  claimant. 

5.  In  §  210.12.  paragraph  (c)  is 
amended  by  adding  a  new  paragraph 
(c)(10): 

§210.12    Return  of  Cash  Items. 

•  •         •         .         . 

(c)  *  *  * 

(10)  A  claim  for  failure  to  comply  with 
the  requirements  of  this  paragraph  is 
barred  unless  the  action  on  the  claim  is 
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commenced  within  two  years  after  the 
date  upon  which  the  notice  was  required 
to  be  received  by  the  depositary  bank. 

6.  In  §  210.38,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  210.38    Reserve  Bank  Liability. 

t  *  •  •  • 

(b)  Damages.  (1)  A  Reserve  Bank  is 
liable  to  its  immediate  transferor  for  a 
failure  to  credit  the  amount  of  a  transfer 
item  or  request  to  the  transferee's 
account  caused  by  a  Reserve  Bank's 
failure  to  exercise  ordinary  care  or  act 
in  good  faith.  A  Reserve  Bank's  liability 
for  such  a  failure  to  credit  is  limited  to 
damages  that  are  attributable  directly 
and  immediately  to  the  failure  to  credit, 
but  does  not  include  damages  that  are 
attributable  to  the  consequences  of  the 
failure  to  credit,  even  if  such 
consequences  were  foreseeable  at  the 
time  of  such  failure. 

(2)  A  claim  against  a  Reserve  Bank  for 
failure  to  exercise  ordinary'  care  or  to 
act  in  good  faith  shall  be  barred  unless 
the  action  on  the  claim  is  commenced 
within  two  years  after  the  claim  accrues. 
A  claim  accrues  on  the  dale  a  Reserve 
Bank's  alleged  failure  to  exercise 
ordinary  care  or  to  act  in  good  faith  first 
results  in  damages  to  the  claimant. 
•         •         *         *         • 

By  order  of  the  Board  of  Governors,  March 
22, 1985. 
William  W.  Wiles, 

Secretary  of  the  Board. 

|FR  Doc.  85-7305  Filed  3-27-«4:  8:45  am) 

BILLING  CODE  6210-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  85-ACE-02I 

Proposed  Alteration  of  Transition 
Area;  O'Neill,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  This  notice  proposes  to  alter 
the  700-foot  transition  area  at  O'Neill, 

Nebraska,  to  provide  additional 
controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  O  NeiU,  Nebraska, 
Minicipal  Airport,  utilizing  the  O'Neill 
VORT.^C  as  a  navigational  aid. 
date:  Comments  must  be  received  on  or 
before  May  6, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 


Administration.  Manager,  Operations, 
Procedures  and  Airspace  Branch.  Air 
Traffic  Division,  ACE-540,  601  East  12th 
Street,  Kansas  City.  Missouri  641()6. 
Telephone  i816)  374-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Regional  Counsel. 
Centra!  Region,  Federal  Aviation 
Administration,  Room  1558,  601  East 
12th  Street,  Kansas  City.  Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager. 
Operations.  Procedures  and  Airspace 
Branch,  Air  Traffic  Division, 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  L.  Carnine,  Airspace  Specialist, 
Ope.'-ations,  Procedures  and  Airspace 
Branch,  Air  Traffic  Division.  ACE-540, 
FAA.  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Telephone  (816)  374-3408, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Operations,  Procedures  and 
Airspace  Branch,  Air  Traffic  Division. 
Federal  Aviation  Administration,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  before  action  is  taken 
on  the  proposed  amendment.  The 
proposal  contained  in  this  Notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations.  Procedures  and  Airspace 
Branch.  601  East  12th  Street.  Kansas 
City.  Missouri  64106.  or  by  calling  (816) 
374-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  .\PRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

Discussion 

The  FAA  is  considering  an 
amendment  to  Subpart  G,  §  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
71.181)  by  altering  the  700-foot  transition 
area  at  O'Neill,  Nebraska.  To  enhance 


airport  usage,  an  additional  instrument 
approach  procedure  to  the  O'Neill. 
Nebraska,  Municipal  Airport  is  being 
established  utilizing  the  O'Neill 
\'ORTAC  as  a  navigational  aid.  The 
tstablishment  of  this  new  instrument 
approach  procedure  based  on  this 
navigational  aid  entails  alteration  of  the 
transition  area  at  ON'eiU.  .Nebraska,  at 
and  above  700  feet  above  ground  le\el 
within  which  aircraft  are  provided  air 
traffic  control  service.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  oiher  aircraft 
operating  under  Visual  Flight  Rules 
(VFR),  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Reguldiions  was 
republished  in  Handbook  "400. 6A.  dated 
[anuary  2.  1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule  '  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26.  1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  antic;pated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  71 

.Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71), 
by  altering  the  following  transition  area: 

G'N'eilt,  Nebraska 

That  airspace  extending  upward  frnm  700 
feet  above  the  surface  within  a  5.5  mile 
radius  of  the  O  \eiH  .Municipal  Airport 
(latitude  42°:8  15"  .\.,  longitude  98*41  15'  W  ): 
within  3.5  miles  each  side  of  the  O  .\eill 
VORTAC  315'  radiai.  extending  from  the  5,5 
mile  radius  to  12  miles  northwest  of  the 
VORT.AC  and  within  3  25  miles  each  side  of 
the  O  Neili  VORTAC  129'  radial,  extending 
from  the  5  5  mile  radius  to  6  5  miles  southeast 
of  the  VORT.AC 

(Sees.  307(al  and  313(a|,  Federal  Aviation  Act 

of  1958  (49  U.S.C.  1348(a)  and  1354(al:  49 

I'  S.C.  106(g)  (Revised.  Pub.  L.  97-449  January 
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12.  1983).  and  Spc  11  05  of  the  FederdI 
AvMlion  Regulations  (14  CFR  11  65|) 

Issued  in  Kansas  City.  Missouri,  on  March 
14  19e5 

lames  O.  Robinson, 

Aciwg  Director.  Central  Region. 

[FK  Dnc  85-7:89  Filed  3-27-85:  8;45  am| 


BILUNG  CODE  491!>-t3-M 


14  CFR  Part  71 

(Airspace  Docket  No.  84-ACE-13] 

Proposed  Designation  of  Transition 
Area;  Macon,  MO 

agency:  Federal  Aviation 
.Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
designate  a  700-fuot  transition  area  at 
Macon.  Missouri,  to  provide  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  to  the 
Power  Memorial  Airport,  Macon, 
N!issouri.  utilizing  the  Macon.  Missouri 
VOR  as  a  navigational  aid.  This 
proposed  action  will  change  the  airport 
stdtus  from  VFR  to  IF'R. 

DATES:  Comments  must  be  received  on 
or  before  May  6.  1985. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Manager,  Operations, 
IVocedurcs  and  Airspace  Branch,  Air 
Traffic  Division,  ACE- 540,  601  East  12th 
St.-eet,  Kansas  City,  Missouri  64106, 
Telephone  (016)  374-3408 

The  official  docket  may  be  examined 
at  the  Office  of  the  Regional  Counsel, 
Central  Region,  Federal  Aviation 
.Administration,  Room  1558,  601  East 
12th  Street.  Kansas  City,  Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager, 
Operations,  Procedures  and  Airspace 
Branch.  Air  Traffic  Division. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  G,  Earp.  Airspace  Specidisl. 
Operation,  Procedures,  and  Airspace 
Branch,  Air  Traffic  Division.  ACF.-540. 
FAA.  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Telephone  (816)  374-3408. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Operations.  Procedures  and 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration,  601 


East  12th  Street,  Kansas  City,  Missouri 
64106.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  before  action  is  taken 
on  the  proposed  amendment.  The 
proposal  contained  in  this  Notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons. 

Availability  of  NPRM^ 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations,  Procedures  and  Airspace 
Branch,  601  East  12th  Street,  Kansas 
City.  Missouri  64106,  or  bv  calling  (816) 
374-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure.  | 

Discussion 

The  FAA  is  considering  an 
amendment  to  Subpart  G,  §  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
71.181)  by  designating  a  700-foot 
transition  area  at  Macon.  Missouri.  To 
enhance  airport  usage,  a  new  instrument 
approach  procedure  is  being  developed 
for  the  Fower  Memorial  Airport.  Macon, 
Missouri,  utilizing  the  Macon  VOR  as  a 
navigational  aid.  This  navigational  aid 
will  provide  navigational  guidance  for 
aircraft  utilizing  the  airport.  The 
establishment  of  a  new  instrument 
approach  procedure  based  on  this 
navigational  aid  entails  designation  of  a 
transition  area  at  Macon.  Missouri,  at 
and  above  700  feet  above  ground  level 
within  which  aircraft  are  provided  air 
traffic  control  service.  Transition  areas 
are  designed  to  contain  IFR  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operations,  and  while 
transiting  between  the  terminal  and 
enroute  environment.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft,  using  the 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR).  This  action  will  change  the 
airport  status  from  VFR  to  IFR.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A,  dated  January  2, 
1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 


routine  amendn;ents  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

PART  71— [AMENDED! 

The  Proposed  .'Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71), 
by  designating  the  following  transition 
area: 

Macon,  Missouri 

That  airspace  extending  upwards  from  700 
feet  above  the  surface  within  a  5  mile  radius 
of  the  Fower  Memorial  Airport  (Latitude 
39'43  40"  N.  Longitude  92'27-25-  W  )  and  that 
airspace  3  miles  either  side  of  the  Macun. 
Missouri  VORTAC  003°  Radial  extending 
from  5  miles  radius  to  6  miles  .\E  of  the 
airport. 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a)l:  49 
U.S.C.  106(g)  (Revised.  Pub  L.  97-i49,  )anunrv 
12.  1983):  and  §  11.65  of  the  Federal  Aviation' 
Regulations  (14  CFR  11.65)) 

Issued  in  Kansas  Citv,  Missouri,  on  .March 
19.  1985. 

]ame8  O.  Robinson, 

Acting  Director.  Central  Region. 
[FR  Doc.  7290  Filed  3-27-85:  8:45  am] 

BILLING  CODE  4910-13-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

(File  No.  851-0019) 

Allied  Corp.,  et  al.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

summary:  The  Federal  Trade 
Commission  has  provisionally  accepted 
a  consent  order  with  Allied  Corporation 


Federal  Register  /  Vol.  50.  No.  60  /  Thursday.  March  28,  1985  /  Proposed  Rules 


12315 


and  King  Radio  Corporation  in 
settlement  of  a  proposed  complaint 
alleging  violations  of  Section  7  of  the 
Clayton  Act  and  Section  5  of  the  Federal 
Trade  Commission  Act  The  proposed 
order  would  require  Allied  to  divest  the 
King  Weather  Radar  Lme  to  N'arco 
Avionics,  Inc..  or  another  Commission 
approved  buyer.  With  certain 
exceptions,  the  proposed  order  would 
also  prohibit  Allied,  for  a  period  of  ten 
(10)  years,  from  acquiring,  without  prior 
Commission  approval,  any  interest  in 
any  company  that  manufactures  or  sells 
general  aviation  weather  detection 
systems  in  the  United  States. 
date:  Comments  must  be  received  on  or 
before  May  28, 1985. 
ADDRESS:  Comments  should  be  directed 
to:  rrC/Office  of  the  Secretary.  Room 
136.  6th  St.  and  Pa.  Ave.,  NW.." 
Washington.  DC  20580. 
FOB  FURTHER  INFORMATION  CONTACT: 
Sandra  G.  Wilkof.  L-501.  Washington, 
D.C.  20580.  (202)  254-8644 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  and  an  explanation 
thereof,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be 
available  for  inspection  and  copying  at 
its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commissions  rules  of 
practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Aviation  weather  detection  systems. 
Trade  practices. 

This  document  contains  material  that 
has  been  deleted  pending  confidentiality 
requests.  The  deleted  material  has  been 
replaced  in  the  text  bv  the  symbol 
I*   *   •]■ 

Before  Federal  Trade  Commission 
(File  No.  851-0019) 
Agreement  Containing  Consent  Order 

In  the  matter  of  Allied  Corporation,  a 
corporation,  and  King  Radio  Corporation,  and 
corporation. 

The  Federal  Trade  Commission  (the 
"Commission")  have  initiated  an 
investigation  of  the  proposed  acquisition 
of  shares  of  King  Radio  Corporation 
("King  Radio")  by  Allied  Corporation 
("Allied"),  and  Allied  and  King  Radio 
having  been  furnished  with  a  copy  of  a 


draft  complaint  that  the  Bureau  of 
Competition  has  presented  to  the 
Commission  for  its  consideration  and 
which,  if  issued  by  the  Commission, 
would  charge  Allied  and  King  Radio 
with  violations  of  the  Clayton  Act  and 
Federal  Trade  Commission  Act,  and  it 
now  appearing  that  Allied  and  King 
Radio  are  willing  to  enter  into  an 
agreement  containing  an  order  to  divest 
certain  assets 

It  is  hereby  agreed  by  and  between 
.Allied  and  King  Radio,  by  their  duly 
authorized  officers  and  their  attorneys, 
and  counsel  for  the  Commission  that; 

1.  Allied  is  a  corporation  organized 
under  the  laws  of  New  Yor)<  with  its 
executive  offices  at  Columbia  Road  & 
Park  .Avenue,  Morris  Township.  New 
jersey  07960.  King  Radio  is  a  corporation 
organized  under  the  laws  of  Kansas 
with  its  executive  offices  at  400  .N'orth 
Rogers  Road.  Olathe.  Kansas  66062. 

2.  Allied  and  King  Radio  admit  all 
jurisdictional  facts  set  forth  in  the 
attached  draft  of  complaint. 

3.  Allied  and  King  Radio  waive: 

a.  Any  further  procedural  steps: 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  Agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  justice  Act. 

4.  This  Agreement  shall  not  become  a 
part  of  the  public  record  unless  and  until 
it  is  accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  the 
Agreement  and  so  notify  Allied  and 
King  Radio,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Allied  or  King  Radio 
that  the  law  has  been  or  may  be 
violated  as  alleged  in  the  draft  of 
complaint  here  attached. 

6.  This  Agreement  contemplats  that,  if 
it  is  accepted  by  the  Commission,  and  if 
such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the  , 
Commission's  Rules,  the  Commission 


may.  without  further  notice  to  Allied  or 
King  Radio.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  the  complaint  attached 
hereto  and  its  decision  containing  the 
following  order  to  divesi  in  disposition 
of  the  proceeding,  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  order  to  divest 
shall  have  the  same  force  and  effect  and 
may  be  altered,  m.odified  or  set  aside  in 
the  same  manner  and  withm  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
up'-n  service  Delivery  b\  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
Ailied's  and  King  Radio's  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Allied  and  King  Radio  waive 
any  right  they  might  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation  or  interpretation  not 
contained  m  the  order  or  the  agreement 
may  be  used  to  vary  or  to  contradict  the 
terms  of  the  order 

7.  Allied  and  King  Radio  have  read 
the  draft  of  complaint  and  order 
contemplated  hereby.  Allied 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports  showing 
that  it  intends  to  comph.  is  complying  or 
has  fully  complied  with  the  order.  Allied 
and  King  Radio  further  understand  that 
they  may  be  liable  for  ci\  '1  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  become 
final. 

Order 

For  the  purposes  of  this  Order,  the 
following  defmtions  shall  apply: 

(A)  "Allied"  means  Allied 
Corporation,  its  predecessors,  divisions, 
subsidiaries,  groups  and  affiliates 
controlled  by  Allied  and  their  respective 
directors,  officers,  empinyees.  agents 
and  representatives  and  their  respective 
successors  end  assigns. 

(F)  "King  Radio'  means  King  Radio 
Corporation,  its  predecessors,  divisions, 
subsidiaries,  groups  and  affiliates 
controlled  by  King  Radio  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives  and  their 
respective  successors  and  assigns. 

(C)  "King  Weather  Radar  Line",  means 
all  airborne  weather  detection  systems 
currently  manufactured,  sold  or  owned 
b\  King  Radio,  including  but  not  limited 
to  the  KWX  56  and  the  KWX  58  weather 
radar  systems;  all  airborne  weather 
detection  systems  that  King  Radio  has 
under  de\  elopment.  ( '  * '  ]  and 
improvements  or  modifications  to  the 
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KWX  56  or  KWX  58  systems:  and  any 
other  plans  or  research  related  to 
airborne  weather  detection  systems.  The 
KWX  56  and  the  KWX  58  weather  radar 
systems  shall  be  construed  to  include, 
respectively,  the  KI  244  and  KI  248 
control/indicators,  the  KA  126  and  the 
KA  128  combined  antenna/receiver/ 
transmitter  units  and  the  KGR  356  and 
the  KGR  358  graphics  interface  units. 

(D)  "Airborne  weather  detection 
system"  means  (1)  a  product,  consisting 
of  a  display,  a  sensor  device  and  an 
antenna,  that  uses  radio  waves  to  detect 
and  display  weather  conditions  and  is 
desij?ned  to  enable  a  pilot  to  evaluate 
and  avoid  adverse  weather  conditions 
and  is  designed  for  use  in  aircraft:  or  (2) 
a  receiver  system  designed  for  use  in 
aircraft  that  detects  lightning  and  is 
designed  to  enable  a  pilot  to  evaluate 
and  avoid  adverse  weather  conditions 
"Airborne  weather  detection  system" 
shall  also  include  any  device  that 
performs  thai  same  function  in  the  same 
m.Tnner  as  the  King  Radio  products 
designated  KGR  356  and  KGR  358  for 
display  on  the  products,  defined  in  D(l) 
and  D|2)  above. 

(E)  F'iece  Parts"  are  components  and 
raw  materials  purchased  or  made  by 
King  Radio  for  use  in  manufacturing, 
producing  or  repairing  the  King  Weather 
Radar  Line  or  spare  parts.  "Kits"  are  all 
F'iece  Parts  required  to  assemble  a 
specific  quantity  of  the  King  Weather 
Radar  Line. 

I 

It  IS  ordered  that: 

l.-Xl  Within  eight  (8)  months  from  the 
date  this  Order  becomes  finals.  Allied 
shall  divest,  absolutely  and  in  good  faith 
all  of  the  assets  described  below,  so  as 
to  transfer  the  King  Weather  Radar  Line 
as  a  viable  product  line  such  that  a 
purchaser  could  compete  as  a 
manufacturer  and  seller  of  airborne 
weather  detection  systems. 

(1)  AILinvenlories.  including  Piece 
f'nrts.  Work-in-Process,  finished  goods 
dP.d  ►.its  solely  dedicated  to  the  King 
Weather  Radar  Line,  as  determined 
pursii.ml  to  a  physical  inventory  to  be 
taken  approximately  seven  (7)  days  in 
advance  of  the  closing  of  the  sale. 
except  that  Allied  may  retain,  at  its 
discretion,  sufficient  quantities  of 
Finished  Goods  and  spare  parts  as  to  be 
able  to  service,  maintain  and  repair  its 
products  in  the  field  and  fulfill  those 
contracts  not  assignable  to  the 
purchaser. 

(2)  All  tooling,  whether  or  not  in  the 
custody  of  vendors,  and  test  equipment, 
including  fixtures  thereof,  solely 
dedicated  to  the  King  Weather  Radar 
Line. 


(3)  All  know-how  and  trade  secrets,  if 
any,  solely  dedicated  to  the  King 
Weather  Radar  Line,  including  one 
patent  (no.  3973145)  and  one  patent 
application  (no.  412913). 

(4)  All  engineering,  and  design 
drawings,  including  but  not  limited  to  all 
documentation  for  software  contained  in 
or  used  in  the  manufacture  of  the  King 
Weather  Radar  Line:  (•  '   'Jail 
documentation  related  to  a  design  for  a 
test  adapter  to  enable  the  testing  of  the 
KGR  356  and  KGR  358  graphics  interface 
units  utilizing  [*  *  *]  and  all  other 
documentation,  design  and  development 
studies,  inventory,  models  and  other 
data  related  to  the  King  Weather  Radar 
Line. 

(5)  All  processes,  bills  of  material, 
maintenance  manuals,  pilots'  guides, 
TSO  reports,  advertising  literature  and 
brochures  solely  dedicated  to  the  King 
Weather  Radar  Line;  vendor  and 
distribution  lists;  and  documentation 
related  to  a  sales  history  and  marketing 
of  the  King  Weather  Radar  Line  to  the 
extent  that  such  documentation  is 
separable  from  other  confidential 
information  not  related  to  the  King 
Weather  Radar  Line. 

(6)  All  purchase  orders  for  Piece  Parts 
on  order  to  the  extent  that  they  are 
assignable  and  solely  dedicated  to  the 
King  Weather  Radar  Line,  all  customer 
lists  for  King  Weather  Radar  Line 
products  and  all  contracts  for  the  sale  of 
King  Weather  Radar  Line  to  the  extent 
they  are  assignable. 

(13)  Divestiture  of  the  King  Weather 
Radar  Line  shall  be  made  to  Narco 
Avionics,  Inc.  pursuant  to  the  terms  of 
the  Agreement  of  Purchase  and  Sale 
attached  hereto  as  Exhibit  A,  or  to  such 
other  purchaser  or  purchasers  that 
receive(s)  the  prior  approval  of  the 
Commission  and  only  in  a  manner  that 
receives  prior  approval  of  the 
Commission. 

(C)  For  a  period  of  ninety  (90)  days 
following  the  divestiture  of  the  King 
Weather  Radar  Line,  or  such  longer 
period  (not  to  exceed  six  (6)  months)  as 
agreed  between  the  purchaser  and 
Allied.  Allied  shall  assist  the  purchaser 
in  the  start-up  and  manufacturing 
process  of  the  King  Weather  Radar  Line 
by  making  personnel  available  to  train 
and  educate  employees  of  the  purchaser 
selected  by  it  in  all  facets  of  the  startup, 
manufacture,  production  and  repair  of 
the  King  Weather  Radar  Line.  Allied 
shall  name  a  single  technical 
coordinator  to  serve  as  the  focal  point 
for  such  technical  assistance.  For  such 
technical  assistance.  Allied  may  assess 
the  purchaser  an  amount  in  accord  with 
the  terms  of  the  Agreement  of  Purchase 
and  Sale  attached  hereto  as  Exhibit  A. 
or  may  charge  the  purchaser  an  amount 


not  to  exceed  its  cost  for  the  time  and 
materials  (plus  a  reasonable  material 
burden  rate)  involved,  plus  its 
reasonable  travel,  lodging  and 
subsistence  costs,  if  any. 

(D)  Pending  the  divestiture  of  the  King 
Weather  Radar  Line  required  by  this 
Order.  Allied  shall  use  its  best  efforts  to 
advertise,  promote,  manufacture  and 
sell  the  King  Weather  Radar  Line  at 
substantially  present  levels.  Allied  shall 
also  continue  to  fund  all  ongoing 
research  and  development  projects  with 
regard  to  the  King  Weather  Radar  Line 
at  1984  levels.  Allied  shall  be  required  to 
designate  an  appropriate  King  Radio 
employee  to  be  responsible  for 
managing  the  King  Weather  Radar  Line 
pending  its  divestiture. 

(E)  Pending  the  divestiture  of  the  King 
Weather  Radar  Line  required  by  this 
Order.  Allied  and  King  shall  maintain 
the  viability,  integrity  and  marketability 
of  the  properties  described  in  Paragraph 
1(A)  and  shall  not  cause  or  permit  the 
destruction,  removal  or  impairment  of 
any  assets  to  be  divested  except  in  the 
ordinary  course  of  business  and  except 
for  ordinary  wear  and  tear. 

II 

It  is  further  ordered,  that,  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final,  Allied  shall  not,  without 
the  prior  approval  of  the  Commission, 
directly  or  indirectly,  acquire  any  stock, 
share  capital  or  equity  interest  in  any 
concern  engaged  in,  or  any  assets  used 
in  the  manufacture  and  sale  in  or  to  the 
United  States,  of  airborne  weather 
detection  systems  designed  for  use  in 
general  aircraft:  provided,  however,  that 
nothing  in  this  Order  shall  prohibit 
Allied  from  (i)  acquiring,  for  investment 
purposes  only,  an  interest  of  not  more 
than  one  (1)  percent  of  the  stock,  share 
capital  or  equity  or  any  such  concern:  or 
(ii)  making  purchases,  in  the  ordinary 
course  of  business,  of  components  and 
equipment  used  to  manufacture  airborne 
weather  detection  systems  (e.g..  tools, 
test  equipment  and  components).  For  the 
purposes  of  this  Paragraph,  the  term 
"general  aviation  aircraft"  means  those 
aircraft  predominantly  used  for  private 
purposes  rather  than  (i)  for  military 
purposes  or  (ii)  for  the  transport  of 
people  or  cargo  for  a  fee. 

Ill 

It  is  further  ordered,  that  if  Allied  has 
not  accomplished  the  divestiture 
required  by  Paragraph  I  of  this  Order 
within  the  eight-month  period.  Allied 
shall  consent  to  the  appointment  of  a 
trustee  who  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
at  the  most  favorable  price  and  terms 
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available  consistent  with  the  Order's 
unconditional  obligation  to  divest.  The 
trustee  shall  be  a  person  with 
experience  and  expertise  in  acquisitions 
and  divestitures  and  shall  be  selected 
by  the  Commission  subject  to  Allied's 
consent,  which  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  serve  at  the  cost  and  expense  of 
Allied  based  on  reasonable  and 
customary  terms.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commision 
arrangement  contingent  on  the  trustee 
divesting  the  trust  assets.  The  trustee 
shall  have  the  cooperation  of  Allied  in 
accomplishing  the  divestiture  within  a 
reasonable  period  not  to  exceed  ten  (10) 
months  and  subject  to  the  prior  approval 
of  the  Federal  Trade  Commission.  The 
appointment  of  a  trustee  shall  not 
preclude  the  Commission  from  seeking 
civil  penalties  and  other  relief  available 
to  it  for  any  failure  by  Allied  to  comply 
with  Paragraphs  I  through  VI  of  the 
Order. 

IV 

It  is  further  ordered,  that  within  sixty 
(60)  days  from  the  date  on  which  this 
Order  becomes  final  and  the  first  two 
sixty  (60)  days  periods  thereafter  and 
every  ninety  (90)  days  thereafter  until 
Allied  has  fully  complied  with  the 
provisions  of  Paragraph  I  of  this  Order, 
Allied  shall  submit  in  writing  to  the 
Commission  a  verified  report  setting 
forth  in  detail  the  manner  and  form  in 
which  it  intends  to  comply,  is  complying 
or  has  complied  with  t"^  it  provision  of 
this  Order.  All  such  compliance  reports 
shall  include  a  summary  of  all 
discussions  and  negotiations  with  any 
persons  who  are  potential  purchasers  of 
the  assets  to  be  divested  as  specified  in 
Paragraph  I  of  this  Order,  including  the 
identity  of  all  such  persons,  copies  of  all 
written  communications  to  and  from 
such  persons,  and  all  internal 
memoranda,  reports  and 
recommendations  concerning 
divestituTe. 


It  is  further  ordered,  that  for  a  period 
of  ten  (10)  years  from  the  date  on  which 
this  Order  becomes  final.  Allied  shall 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  corporate 
changes  that  may  affect  compliance 
obligations  arising  out  of  this  Order, 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  successor 
corporations  and  the  creation  or 
dissolution  of  subsidiaries. 

VI      . 

On  the  first  anniversary  of  the  date 
this  Order  becomes  final  and  on  every 


anniversarj'  date  thereafter  for  the 
following  nine  (9)  years.  Allied  shall 
submit  to  the  Commission  a  verified 
written  report  setting  forth  the  manner 
and  form  in  which  it  has  complied  or  is 
complying  with  this  Order. 

Exhibit  A — Agreement  of  Purchase  and 
Sale 

This  agreement  made  and  entered  on 
this  23rd  day  of  January,  1985  (the 
"Agreement")  by  and  between  Naf-co 
Avionics.  Inc.,  a  Delaware  corporation, 
with  its  principal  offices  at  270 
Commerce  Drive.  Fort  Washington, 
Pennsylvania  19034  ("Buyer")  and  King 
Radio  Corporation,  a  Kansas 
corporation,  with  its  principal  offices  at 
400  North  Rodgers  Road,  Olathe,  Kansas 
66062  ("Seller"). 

Buyer  desires  to  purchase  from  Seller, 
and  Seller  desires  to  sell  to  Buyer,  on 
the  terms  and  conditions  set  forth 
herein,  a  portion  of  the  assets  used  in 
the  business  and  operations  of  Seller  set 
forth  in  paragraph  1  below,  which  has 
been  generally  identified  by  Seller  as  its 
Weather  Radar  Product  Line  and 
Graphics  Interface  Product  Line,  more 
particularly  described  as: 

(a)  All  Airborne  Weather  Detection 
Systems  currently  manufactured,  sold  or 
owned  by  Seller,  including  but  not 
limited  to: 

(1)  The  KWX  56  Weather  Radar 
System  consisting  of  the  KA  126 
Antenna/Receiver/Transmitter  and  the 
KI  244  Control/Indicator; 

(2)  The  KWX  58  Weather  Radar 
System  consisting  of  the  KA  128 
Antenna/Receiver/Transmitter  and  the 
KI  248  Control/Indicator; 

(3)  The  KGR  356  Graphics  Interface 
Unit;  and 

(4)  The  KGR  358  Graphics  Interface 
Unit: 

(b)  All  Airborne  Weather  Detection 
Systems  that  Seller  has  under 
development,  including  but  not  limited 
to  the  KWX  57  and  KWX  460,  and 
improvements  or  modifications  to  the 
KWX  56  or  KWX  58  systems:  and 

(c)  Any  other  plans  or  research 
related  to  Airborne  Weather  Detection 
Systems. 

all  of  which  to  be  sometimes  hereinafter 
referred  to  individually  as  the 
"Products",  and  collectively  (including 
the  items  set  forth  in  paragraph  1)  as  the 
"Product  Lines". 

In  consideration  of  the  mutual 
covenants,  agreements,  representations 
and  warranties  hereinafter  contained, 
the  parties  agree  as  follows: 

1.    Purchase  and  Sale. 

At  the  closing  (the  "Closing")  as 
hereinafter  defined  in  paragraph  3.1(a), 
Seller  shall  sell,  transfer  and  convey  to 


Buyer,  and  buyer  shall  purchase  and 
accept: 

(a)  Inventories.  All  inventories, 
including  Piece  Parts.  Work-In-Process. 
Finished  Goods  and  Kits  solely 
dedicated  to  the  Product  Lines  subject  to 
the  provisions  of  paragraph  1.1  and  1.2. 

(b)  Tooling  and  Test  Equipment.  All 
tooling,  whether  or  not  in  the  custody  of 
vendors  and  test  equipment  including 
fixtures  thereof,  solely  dedicated  to  the 
Product  Lines,  as  set  forth  in  Exhibit 
1(b). 

(c)  Industrial  Property  Rights.  All 
know-how,  and  trade  seciets.  if  any. 
solely  dedicated  to  the  Product  Lines, 
one  patent  (no.  3973145),  one  patent 
application  (no,  412913),  Copies  of  the 
assignment  of  the  patent  and  patent 
application  are  annexed  to  this 
Agreement  as  Exhibit  Itcl. 

(d)  Documents.  Lists  and  Design  Data. 
All  engineering  and  des'gn  drawings 
including  but  not  limited  to  processes, 
bills  of  material,  maintenance  manuals. 
pilots'  guides.  TSO  reports,  advertising 
literature  and  brochures  solely 
dedicated  to  the  Product  Lines:  vendor 
and  distribution  lists;  all  documentation 
for  software  contained  in  or  used  in  the 
manufacture  of  the  Products:  [■   *   *]  all 
documentation  related  to  a  design  for  a 
test  adapter  to  enable  testing  of  the  KGR 
356  and  KGR  358  graphics  mterface 
units  utilizing  [*   *   ']  ail  other 
documentation,  disign  and  development 
studies,  inventory,  models  and  other 
data  related  to  the  Products:  and 
documentation  related  to  a  sales  history 
and  marketing  of  the  Product  Lmes  to 
the  extent  that  such  documentation  is 
separable  from  other  confidential 
information  not  related  to  the  Product 
Lines. 

(e)  Purchase  Orders  and  Contracts. 
All  purchase  orders  for  Piece  Parts  on 
order  to  the  extent  that  they  are 
assignable  and  solely  dedicated  to  the 
Product  Lines,  all  customer  lists  for  the 
Product  Lines  and  all  contracts  for  the 
sale  of  Products  to  the  extent  that  they 
are  assignable,  as  set  forth  in  Exhibit 
1(e)  to  be  provided  at  the  Closing. 

1.1  Limitation  on  Inventory.  Anything 
to  the  contrary  notwithstanding.  Buyer, 
at  its  election,  shall  not  be  obligated  to 
purchase,  accept  and  pay  for  Piece  Parts 
in  excess  of  those  necessary  to 
manufacture  more  than  a  cumulative 
total  of  ['   *   *]  Weather  Radar  Products 
and.  in  addition  thereto,  a  cumula!i\e 
total  of  [*  *   *)  Graphics  Interface 
Products. 

1.2  Retention  by  Seller 

(a)  Anything  to  the  contrary 
notwithstanding.  Seller  shall  retain  and 
not  convey  to  buyer  all  Piece  Parts, 
purchase  orders  for  Piece  Parts  not 
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solely  dedicated  to  the  Product  Lines, 
and  purchase  orders  for  Piece  Parts 
solely  dedicated  to  the  Product  Lines 
that  are  not  assignable  after  efforts  are 
made  to  request  such  vendors  to  permit 
such  assignment  from  Seller  to  Buyer. 
Seller  shall  also  retain  and  not  convey 
to  Buyer  contracts  for  the  sale  of  spare 
parts,  and  for  Products  that  are  not 
assignable  after  efforts  are  made  to 
request  such  vendors  to  permit  such 
assignment  from  Seller  to  Buyer. 

Seller  shall  also  retain  the  right  to 
continue  to  conduct  business  with 
vendors  and  distributors  set  forth  on  the 
vendor  and  distributor  lists.  Seller  shall 
also  retain  and  not  convey  to  Buyer  a 
sufficient  quantity  of  Finished  Goods 
and  spare  pdrls.  in  Seller's  discretion,  as 
to  be  able  to  service,  maintain  and 
repair  its  Products  in  the  field  and  fulfill 
any  contracts  not  assignable  to  buyer. 

(b)  Buyer  shall  grant  to  Seller  a 
nonexclusive,  irrevocable,  royalty  free 
license  (including  the  right  to  grant 
sublicenses)  (i)  under  the  patent  and 
patent  application  to  be  conveyed 
herein,  to  make,  have  made.  use.  and 
sell  Piece  Parts  and  (u)  to  utilize  the 
tooling  (in  the  custody  of  vendors)  to  be 
conveyed  herein,  only  as  necessary  for 
Seller  to  service,  maintain  and  repair  the 
Products  sold  by  Seller  to  third  parties 
prior  to  the  Closing.  Such  license  shall 
be  for  the  duration  of  any  patents  that 
are  m  existence  or  may  be  issued  that 
are  conveyed  herein,  and  for  the  life  of 
the  tooling.  The  license  to  be  used  is  set 
forth  as  Exhibit  lie  J.  annexed  to  this 
Agreement. 

1.3     Definitions.  As  used  herein  the 
following  terms  apply. 

|ri)    Finished  Goods"  shall  mean  each 
completed  Product. 

(b)  -Piece  Parts  '  shall  mean 
components  and  raw  material 
purchased  or  made  by  Seller  for  use  in 
manufacturing,  producing,  maintaining 
or  repairing  the  Products  or  spare  parts. 

(c)  "Kits  "  shall  mean  all  required 
Piece  Parts  to  assemble  a  specific 
quantity  of  the  Products. 

(d)  "Work-In-Process"'shall  mean 
Products  in  various  stages  of 
manufacture  or  production. 

(e)  The  phrase  "solely  dedi(.ated  to 
the  Product  Lines'   in  connection  with 
assets  to  be  conveyed  herein,  shall 
mean  those  assets  which  have  no  use  or 
value  to  Seller  in  connection  with  its 
business  other  than  for  the  Product 
Lines. 

(f)  •Weather  Radar  Products'   shall 
mean  the  KWX  56  and  KWX  58  weather 
radar  systems. 

(g)  "Graphics  Interface  Products" 
shall  mean  the  KGR  356  and  KGR  358 
Graphics  Interface  units. 


(h)  "Airborne  Weather  Detection 
System"  shall  mean  (1)  a  product, 
consisting  of  a  display,  a  sensor  device 
and  an  antenna,  that  uses  radio  waves 
to  detect  and  display  weather 
conditions  and  is  designed  to  enable  a 
pilot  to  evaluate  and  avoid  adverse 
weather  conditions  and  is  designed  for 
use  in  aircraft:  or  (2)  a  receiver  system 
designed  for  use  in  aircraft  that  detects 
lightening  and  is  designed  to  enable  a 
pilot  to  evaluate  and  avoid  adverse 
weather  conditions.  "Airborne  Weather 
Detection  System"  shall  also  include 
any  device  that  performs  the  same 
function  in  the  same  manner  as  the 
Seller's  products  designated  KGR  356 
and  KGR  358  for  display  on  the  products 
defined  in  (h)(1)  and  (hj(2)  above. 

2.  Purchase  Price.  The  purchase  price 
shall  consist  of  a  payment  made  at  the 
Closing  as  set  forth  in  paragraph  2.1 
below,  payments  or  credits  as  set  forth 
in  paragraph  2.2  below,  and  payments 
made  over  a  period  [•  *   ")  as  set  forth 
in  paragraph  2.3  below. 

2.1  Current  Payment.  At  the  Closing. 
Buyer  shall  pay  to  Seller  as  part  of  the 
purchase  price,  [*  *  ')  Such  payment 
shall  be  made  by  certified  check  or  wire 
transfer  at  the  election  of  the  Seller. 

2.2  Payments  and  Credits. 

(a)  Buyer  shall  also  pay  to  Seller,  as 
part  of  the  purchase  price,  a  sum  ('   *  *) 
for  Finished  Goods  on  hand  at  the 
Closing  (and  in  the  production  process) 
to  be  conveyed  to  Buyer,  plus  [*  *   *]  of 
such  costs  for  variance  factors,  and  a 
sumC   •   'I  for  its  Kits,  Piece  Parts  and 
Work-In-Process  on  hand  at  the  Closing 
(and  in  the  production  process)  to  be 
conveyed  to  Buyer,  plus  (*   *   *]  of  such 
costs  as  a  material  burden  rate. 

(b)  The  Buyer  shall  receive  a  credit  of 
[*   *   *]  which  credit  shall  be  deducted 
from  sums  due  Seller  under  paragraph 
2.2(a).  The  net  amount  due  Seller  after 
deduction  of  the  credit  shall  be  payable 
in  accordance  with  the  terms  of 
paragraph  2.2(c). 

(c)  Such  sums  due  Seller  pursuant  to 
paragraph  2.2(b)  shall  be  payable  in 
principal  increments  of  (*    *   *]  until 
fully  paid,  in  accordance  with  a 
promissory  note  bearing  a  rate  of 
interest  of  (*    '   *|  per  annum  in  the  form 
set  forth  as  E.xhibit  2.2(c)  annexed  to 
this  Agreement.  If  less  than  I*   *   *|  is 
due  Seller,  the  full  sum  shall  be  paid  to 
Seller  on  the  I*   '   ']  following  the 
Closing  Date,  plus  interest  due.  In  the 
event  an  adjustment  in  the  cost 
inventory  that  was  in  production  is 
necessary,  such  an  adjustment  shall  be 
made  pursuant  to  para^aph  4.7. 

2.3  Additional  Payments. 

(a)  In  addition.  Buyer  will  pay,  as  part 
of  the  purchase  price,  the  sum  of  [*  *  *) 
with  interest  at  [•  *   *]  per  annum. 


payable  in  [*   '   *]  equal  installments  of 
[*   *  *I  and  a  final  installment  of  C   "   *| 
in  accordance  with  an  unsecured 
promissory  note  set  forth  in  Exhibit 
2.3(a).  Payments  shall  commence  on  the 
('  *   *1  day  following  the  final  payment 
due  under  the  promissory  note  set  forth 
in  Exhibit  2.2icl.  and  shall  continue  on 
each  [*   *   *J  thereafter,  until  fully  paid. 

3.  The  Closmg. 

3.1  Closing.  The  purchase  and  sale 
of  the  Product  Lines  contemplated  by 
this  Agreement  and  the  assignment, 
conveyance  and  transfer  thereof  by 
Seller  to  Buyer,  and  payment,  delivery 
of  a  promissory  note,  execution  of  a 
license  agreement,  guarantees,  security 
interests,  and  performance  of  other 
obligations  as  set  forth  in  this 
Agreement,  which  are  considered 
conditions  of  Closing,  shall  take  place 
at:  the  offices  of  Allied  Bendix 
Aerospace.  1000  Wilson  Boulevard. 
Arlington,  Virginia  22209.  at  such  time 
and  date  to  be  mutually  agreed  upon 
after  appropriate  approvals  are  obtained 
from  the  FTC  pursuant  to  the  FTC 
investigation,  or  at  such  other  time  and 
place  as  the  parties  say  agree  to  in 
writing  ("Closing  Date"). 

3.2  Instruments  of  Transfer.  At  the 
Closing,  Seller  will  deliver  to  Buyer  an 
Assignment  and  Bill  of  Sale,  passing  all 
right,  title  and  interest  in  and  to  the 
Product  Lines  free  and  clear  of  all  liens, 
security  interests  and  other 
encumbrances  in  the  form  set  forth  in  ' 
Exhibit  3.2,  annexed  to  this  Agreement. 

4.  Standard  Costs.  Physical  Inventory 
Count  and  Transfer  of  Inventory. 

4.1  The  inventories,  including 
Finished  Goods,  Kits,  Piece  Parts  and 
Work-In-Process  have  been  valued  at 
[*   *   *)  in  accordance  with  Seller's 
accounting  practices. 

4.2  Within  approximately  seven 
days  prior  to  the  Closing.  Seller  and 
Buyer  together,  will  count  the  inventory 
on  hand,  not  committed  to  production, 
(including  test  counts  and  sample 
counts,  where  total  counting  is 
impractical),  and  establish  an  agreed 
upon  quantity  which  will  be  valued  at 
Seller's  cost  plus  I'   *   ']  Seller  and 
Buyer  will  supervise  the  packaging  and 
sealing  of  the  cartons  of  such  inventory. 
The  quantities  as  established  will  not  be 
subject  to  adjustment,  since  Buyer  will 
have  partaken  in  the  inventories  count 
and  sealing  of  such  cartons. 

4.3  Seller  will  continue  production 
until  approximately  one  day  prior  to 
Closing.  An  estimated  amount  of 
inventory  in  production  will  be 
established  and  valued  at  Sellers  cost 
plusC   •    •]. 

4.4  At  the  Closing,  the  cost  of 
inventory  on  hand  (plus  (•  *  'Dandthe 
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cost  of  the  estimated  inventory  in 
production  (plus  [*  *  *  J)  will  serve  as 
the  basis  of  payment  pursuant  to  the 
promissory  note  described  in  paragraph 
2.2(c). 

4.5  As  soon  as  practicable  after  the 
Closing  Date,  per  agreement  of  the 
parties,  the  inventory  on  hand  (not  in 
production)  will  be  shipped  to  Buyer  on 
a  carrier  designated  by  Buyer,  f.o.b. 
Seller's  plant. 

4.6  Within  thirty  (30)  days  after  the 
Closing,  as  soon  as  practicable.  Seller 
will  gather  up  the  inventory  that  was  in 
production  (possibly  in  three  plants)  and 
place  it  in  a  centra!  location  at  Seller's 
plant.  Seller  and  Buyer  will  count  the 
inventory  that  was  in  production  and 
will  supervise  the  packaging  and  sealing 
of  the  cartons  of  such  inventory,  which 
will  be  valued  at  Seller's  cost  (plus 

[*  *  *|.)  The  quantities  established  will 
not  be  subject  to  adjustment. 

4.7  An  adjustment  between  the 
estimated  quantity  of  inventory  that  was 
in  production  given  at  the  Closing  by 
Seller,  and  the  actual  quantity  of  such 
inventory  will  be  made,  if  required,  and 
such  adjustment  in  terms  of  costs  will  be 
reflected  in  a  new  promissory  note  to  be 
executed  by  Buyer  containing  the  same 
terms  as  set  forth  in  Exhibit  2.2(cj 
(except  for  the  adjustment  in  principal), 
which  new  promissory  note  shall  bear 
interest  at  (*    *    "])  from  the  Closing 
Date,  and  the  original  note  will  be 
destroyed. 

4.8  The  inventory  m  proJuction  will 
be  shipped  to  Buyer  as  soon  as 
practicable  after  packagmg  it.  on  a 
common  carrier  designated  by  Buyer, 
f.o.b.  Seller's  plant. 

4.9  Buyer  will,  in  its  discretion, 
within  forty-five  days  from  the  Closing 
Date,  examine  the  valuation  of  the 
inventory  as  Seller's  cost  (plus  1"   *   *]) 
to  determine  whether  Seller  accurately 
and  consistently  applied  its  standard 
costs  to  the  inventory.  Adjustments,  if 
necessary,  in  terms  of  costs  will  be 
reflected  in  the  new  promissory  note. 
The  new  promissory  note  will  be 
substituted  for  the  original  promissory 
note  as  set  forth  in  Exhibit  2.2(c)  and 
delivered  to  Seller  within  sixty  days 
after  the  Closing  Date. 

4.10  Seller  will  take  reasonable  steps 
to  secure  the  inventory  while  it  is  in 
Seller's  custody.  The  risk  of  loss  shall 
pass  from  Seller  to  Buyer  in  accordance 
with  the  terms  set  forth  in  paragraph 
11.14. 

4.11  In  the  event  Buyer  and  Seller  do 
not  agree  on  the  quantity  of  the 
inventories  or  the  consistency  or 
accuracy  of  the  application  of  the 
valuation  of  such  inventories,  then  the 
issues  involved  in  the  dispute  whall  be 
referred  to  an  auditor  to  be  mutually 


agreed  upon,  and  such  auditor  shall 
perform  an  independent  review  of  the 
facts  in  order  to  resolve  specific  issues. 
The  determination  of  such  auditor  shall 
be  final  with  respect  to  the  matters  in 
dispute.  All  costs  associated  with  such 
aduitor  shall  be  shared  equally  by  Buyer 
and  Seller. 

4.12    Any  payments  received  by 
Seller  in  error  for  purchasses  made  from 
Buyer  by  Buyer's  customers  after  the 
Closing  Date,  will  be  endorsed  over  to 
Buyer  or  remitted  to  Buyer. 

5.  Representations  and  Warranties  of 
Seller. 

5.1  Organization.  Seller  is  a 
corporation  duly  organized,  validly 
existing  and  in  good  standing  under  the 
laws  of  the  State  of  Kansas  and  has  all 
necessary  corporate  power  and 
authority  to  own,  lease  and  operate  its 
properties  and  to  carry  on  its  business 
and  the  business  of  the  Product  Lines  as 
now  being  conducted.  No  party,  other 
than  Seller,  has  any  right,  title  or 
interest,  or  to  the  knowledge  of  Seller, 
has  asserted  any  such  right,  title,  or 
interest,  in  and  to  the  Product  Lines. 

5.2  Authority. 

(a)  At  the  Closing  Seller  will  have  the 
full  corporate  power  and  authority  to 
enter  into  this  Agreement  and  to  carry 
out  the  transactions  contemplated 
hereby,  and  all  proceedings  required  to 
be  taken  by  Seller  to  authorize  the 
execution,  delivery  and  performance  of 
this  Agreement  have  been  properly 
taken  and  this  Agreement  constitutes  a 
valid  and  binding  obligation  of  Seller 
enforceable  in  accordance  with  its 
terms. 

Other  than  an  investigation  of  the 
Federal  Trade  Commission  ("FTC") 
regarding  the  acquisition  by  The  Bendix 
Corporation  (Bendix")  of  Seller's  voting 
stock,  which  investigation  may 
determine  that  Seller  be  required  to 
dispose  of  the  Product  Lines  that  are  the 
subject  of  this  Agreement  to  a  Buyer  to 
be  approved  by  the  FTC  (hereinafter 
referred  to  as  the  "FTC  Investigation"), 
there  is  no  litigation,  proceeding,  or 
investigation  pending,  or  to  the  best  of 
Seller's  knowledge  threatened,  which 
questions  the  validity  or  enforceability 
of  this  Agreement  or  seeks  to  enjoin  the 
consummation  of  any  of  the  transactions 
contemplated  hereby. 

(b)  Other  than  the  FTC  Investigation 
and  agreements  between  the  FTC. 
Bendix  and/or  Seller  that  m.ay  have 
been  entered  into  pursuant  to  such 
investigation,  neither  the  execution  and 
de!iver\  hereof,  nor  the  consummation 
of  the  transactions  contemplated 
hereby,  nor  compliance  by  Seller  with 
any  of  the  provisions  hereof  will  (1) 
conflict  with  or  result  in  a  breach  of  or 
default  under  any  of  the  terms, 


conditions  or  provisions  of  any 
agreement,  instrument  or  obligation  to 
which  Seller  is  a  party,  related  to  the 
Product  Lines,  or  by  which  it  or  its 
properties  and  assets  may  be  bound  or 
affected  or  (2)  result  in  violation  of  any 
order,  writ,  injunction,  decree, 
statute, rule  or  regulation  applicable  to 
Seller  or  the  Product  Lines. 

5.3  Inventories,  etc.  The  inventories 
of  Seller  regarding  the  Product  Lines  on 
the  Closing  Date  will  consist  of  items  of 
a  quality  and  quantity  usable  and 
salable  in  the  ordinary  course  of 
business  as  it  was  conducted  by  Seller 
during  the  past  year.  Such  inventories 
have  been  valued  at  [*  '  *J  in 
accordance  with  the  normal  inventory 
valuation  practices  of  the  Seller  for  the 
Product  Lines.  The  market  value  of  the 
tooling  and  test  equipment,  cumulatively 
to  be  conveyed  herein  equals  or  exceeds 
(*  *  *].  The  value  of  the  inventories  to 
be  conveyed  to  Buyer  will  exceed 

(•  •  ']. 

5.4  Brokers  and  Finders.  Seller  has 
not  retained  any  broker  or  finder  or  paid 
or  agreed  to  pay  any  broker's  or  finder's 
fee  or  commission  for  or  on  account  of 
the  transactions  contemplated  by  this 
Agreement. 

5.5  Manufacturing  Capability.  The 
assets  of  the  Product  Lines  conveyed  by 
Seller  herein  contain  sufficient 
information,  data  and  other  assets  for 
Seller  to  be  able  to  manufacture  the 
Products.  Seller  does  not  guarantee  that 
Piece  Parts  conveyed  herein  (exclusive 
of  the  Kits)  are  sufficient  to  allow  full 
assembly  of  individual  Products. 

5.6  (■   *   •) 

5.7  Product  Values.  Except  as  stated 
in  this  subparagraph  Seller  has  no 
knowledge  of  any  circumstances  which 
would  make  the  Product  Lines  obsolete 
or  diminish  the  market  for  the  Product 
Lines  taken  as  a  whole.  The  parties 
understand,  however,  that  the  KWX  58 
Product  may  diminish  the  sales  of  the 
KWX  56  Product  and  the  KGR  358 
Product  may  diminish  the  sales  of  the 
KGR  356  Product,  and  the  parties  further 
understand  that  the  markets  may 
naturally  diminish  by  virtue  of  Buyer 
being  a  new  entrant  into  the 
marketplace. 

5.8  Disclosure.  .No  representation  or 
warranty  by  Seller  in  this  Agreement, 
and  no  statement,  certificate  or  other 
document  furnished,  or  to  be  furnished. 
by  or  on  behalf  of  Seller  under  this 
Agreement,  and  the  Exhibits  hereto, 
contains  or  will  contain  any  untrue 
statement  of  material  fact  or 
intentionally  omits  any  material  fact 
necessar)'  to  make  the  statements 
contained  herein  or  therein  not 
misleading. 
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6.  Re'prpsentations  and  IVa  nan  ties  uf 
Buyer.  Buyer  represents  dnd  warrants  to 
Seller  hs  follows; 

6.1     Organization.  Buyer  is  a 
corporiitinn  duly  org.inized.  validly 
existing,  iind  In  good  stdnding  under  the 
laws  of  the  State  of  Delaware  and  has 
all  neressary  corporate  power  and 
authority  to  conduct  its  bu.siness  as  such 
busine.ss  is  now  being  coniiurted.  and  to 
own  Its  property  and  the  Product  Lines. 

0.2    Authnnty.  At  the  Closing  Buyer 
uiU  have  full  corporate  power  and 
authority  to  enter  into  this  Agreement 
and  carry  out  the  transactions 
contemplated  hereby:  all  proceedings 
required  to  be  taken  by  it  to  authorize 
the  execution,  delivery  and  performance 
of  this  Agreement  have  been  properly 
taken;  and  this  Agreement  constitutes  a 
valid  and  binding  oblig.Uion  of  Buyer 
enforceable  in  accordance  with  its 
terms. 

6.3  Brukers  and  Fir:dcrs.  Buyer  has 
not  retained  any  broker  or  finder  or  paid 
or  agreed  to  pay  any  broker's  or  finder's 
fee  or  commission  for  or  on  account  of 
the  transactions  contemplatffd  by  this 
Agreement. 

6.4  l.iti^iutiun  or  Procccdin}:s. 

|a)  Other  than  the  HC  investigation, 
thtre  is  no  litigation,  proceedings,  or 
investigation  pending,  or  to  the  best  of 
Buyer's  knowledge  threatened,  which 
questions  the  validity  or  endorsement  of 
this  Agreement  or  seeks  to  enjoin  the 
consummation  of  any  of  the  transactions 
contemplcited  hereby. 

(b)  Neither  the  execution  and  delivery 
hereof,  nor  the  consummation  of  the 
transactions  contemplated  hereby,  nor 
compliance  by  Buyer  with  any  of  the 
provisions  hereof,  will  result  in  violation 
of  any  order,  writ,  injunction,  decree, 
statute,  rule  or  regulation  applicable  to 
Buyer. 

6.5  Collateral.  The  collateral  given  to 
secure  payment  of  sums  due  under 
paragraph  2.2  herein  is  valued  at 
approximately  (■    '    ']  and  other  than 
Seller's  lien  to  be  placed  thereon,  is  and 
will  contain  only  one  prior  lien,  to  wit.  a 
first  mortgage  held  by  The  Crocker  Bank 
in  a  sum  not  to  exceed  I"    *    "j  there 
being  sufficient  remaining  equity  to 
secure  payments  under  paragraph  2.2 
herein.  Buyer  will  offer  to  Seller  a 
second  mortgage  on  the  collateral  set 
forth  in  paragraph  11.3  to  secure  such 
payments. 

6.6  Disclosure.  No  representation  or 
warranty  by  Buyer  in  this  Agreement. 
and  no  statement,  certificate  or  other 
document  furnished  or  to  be  furnished 
iiy  or  on  behalf  of  Buyer  under  this 
.Agreement,  and  the  Exhibits  hereto. 
contains  or  will  contain  any  untrue 
statement  of  material  fact  or 
intentionally  omits  any  material  fact 


necessary  to  make  the  statements 
contained  herein  or  therein  not 
misleading. 

7.  Conditions  Prededent  to  Buyer's 
Performance.  All  obligations  of  Buyer  to 
consummate  the  transactions  as 
contemplated  by  this  Agreement  are 
subject  to  the  fulfillment  of  each  of  the 
following  conditions  at  or  prior  to 
Closing  (unless  waived  in  writing  by 
Buyer): 

7.1  All  representations  and 
warranties  of  Seller  contained  herein, 
and  in  any  document  delivered  pursuant 
hereto,  shall  be  true  and  correct  in  all 
material  respects  when  made  and  as  of 
the  Closing. 

7.2  All  obligations  required  by  the 
terms  of  this  Agreement  to  be  performed 
by  Seller  shall  have  been  duly  and 
properly  peformed  it»  all  material 
respects  and  Buyer  shall  have  received 

a  certificate,  dated  the  Closing  Date, 
signed  by  an  officer  of  Seller  to  such 
effect. 

7.3  Seller  shall  have  delivered  to 
Buyer  a  certified  copy  of  a  resolution 
adopted  by  the  Board  of  Directors  of 
Seller  authorizing  the  execution, 
delivery  and  performance  of  this 
Agreement. 

7.4  There  shall  heve  been  no  change 
in  the  Product  Lines,  except  changes  in 
the  ordinary  course  of  business  none  of 
which  shall  have  been  materially 
adverse  to  any  Product. 

7.5  There  shall  not  have  been  any 
legal  action  or  other  proceedings 
brought  by  third  parties  to  restrain  or 
prohibit  the  consummation  of  the 
transactions  contemplated  by  this 
Agreement,  or  to  obtain  other  relief  in 
connection  with  this  Agreement,  or  the 
transactions  contemplated  hereby,  nor 
shall  any  such  actions  be  pending  or 
threatened. 

7.6  The  PTC  shall  have  approved 
this  transaction  in  a  final  order  of  a 
consent  decree  and  shall  have  permitted 
the  acquisition  by  Bendix  of  Seller's 
voting  stock,  or  in  the  alternative,  the 
FTC  shall  have  affirmatively  indicated 
that  no  consent  decree  is  required. 

7.7  The  FTC  shall  have  approved 
Buyer  as  a  party  to  this  transaction. 

7.8  Buyer  shall  have  received  from 
counsel  for  Seller  a  written  opinion 
dated  as  of  the  Closing  Date,  addressed 
to  Buyer,  in  a  form  and  substance  to  be 
mutually  agreed  upon  by  Buyer's  and 
Seller's  counsel, 

8.     Conditions  Prefcedent  to  Seller's 
Performance.  All  obligations  of  Seller  to 
consummate  the  transactions  as 
contemplated  by  this  Agreement  are 
subject  to  the  fulfillment  of  each  of  the 
following  conditions  at  or  prior  to  the 
Closing  (unless  waived  in  writing  by 
Seller): 


8.1  Ail  representations  and 
warranties  of  Buyer  contained  herein, 
and  in  any  document  delivery  pursuant 
hereto,  shall  be  true  and  correct  in  all 
material  respects  when  made  and  as  of 
the  Closing. 

8.2  All  obligations  required  b\  the 
terms  of  this  Agreement  to  be  performed 
by  Buyer  shall  have  been  duly  and 
properly  performed  in  all  materia! 
respects  and  Seller  shall  have  received  a 
certificate,  dated  the  Closing  Date, 
signed  by  an  officer  of  Buyer  to  such 
effect. 

8.3  Buyer  shall  have  delivered  to 
Seller  a  certified  copy  of  the  resolution 
adopted  by  the  Board  of  Directors  of 
Buyer  authorizing  the  execution, 
delivery  and  performance  of  this 
Agreement. 

8.4  There  shall  not  ha\  e  been  any 
legal  action  or  other  proceedings 
brought  by  third  parties  to  restrain  or 
prohibit  the  consummation  of  the 
transactions  contemplated  by  this 
Agreement,  or  to  obtain  other  relief  in 
connection  with  this  Agreement,  or  the 
transactions  contemplated  hereby,  nor 
shall  any  such  actions  be  pending  or 
threatened. 

8.5  The  FTC  shall  have  approved 
this  transaction  in  a  final  order  of  a 
consent  decree  and  shall  have  permitted 
the  acquisition  by  Bendix  of  Seller's 
voting  stock,  or  in  the  alternative,  the 
FTC  shall  have  affirmatively  indicated 
that  no  consent  decree  is  required. 

8.6  The  FTC  shall  have  approved 
Buyer  as  a  party  to  this  transaction. 

8.7  Seller  shall  have  received  from 
counsel  for  Buyer  a  written  opinion 
dated  as  of  the  Closing  Date,  addressed 
to  Seller,  in  a  form  and  substance  to  be 
mutually  agreed  upon  by  Buyer's  and 
Seller's  counsel. 

9.  Idemnification. 

9.1     Seller's  Indemnity. 

(a)  Seller  shall  indem.nify  and  hold 
harmless  Buyer,  for  a  period  of  one  year 
from  the  Closing  Date,  against  any 
damage,  loss.  cost,  liability  or  expense 
(including  reasonable  attorneys'  fees). 
which  arise  out  of  or  result  from  (a)  the 
incorrectness  or  breach  of  any  of  the 
representations  or  warranties  of  Seller 
contained  in  this  Agreement,  or  given  in 
writing  on  the  Closing  Date,  and  (b)  the 
failure  on  the  part  of  Seller  to  perform 
any  convenants  or  agreements  on  its 
part  to  be  performed. 

(b)  Buyer  shall  give  Seller  prompt 
written  notice  of  any  matter  which  may 
give  rise  to  Buyer's  right  to  indem.nity 
hereunder.  Such  notice  shall  identify  the 
nature  of  the  matter  and.  if  appropriate, 
the  persons  making  the  claim  from 
which  Buyer's  rights  to  indemnity  may 
arise.  Prior  to  the  settlem.^nt  of  anv 
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claim,  or  the  defense  of  any  litigation 
with  a  third  party  which  may  give  rise  to 
indemnity  hereunder.  Seller  shall  be 
given  the  opportunity  to  participate  in 
negotiation  and  settlement  discussions 
or  assume  the  defense  of  such  litigation, 
as  the  case  may  be.  Any  claim  of 
indemnification  made  hereunder  shall 
include  a  statement  specifying  the 
nature  and  amount  of  the  damages, 
losses,  costs,  liabilities  and  expenses 
incurred  by  Buyer,  for  which 
indemnification  is  claimed  hereunder. 
9.2    Buyer's  Indemnity. 

(a)  Buyer  shall  indemnify  and  hold 
harmless  Seller,  for  a  period  of  one  year 
[except  for  the  payments  due  under  this 
Agreement,  which  period  of 
indemnification  shall  be  seven  years) 
from  the  Closing  Date,  against  any 
damage,  loss,  cost,  liability  or  expense 
(including  reasonable  attorneys'  fees), 
which  arise  out  of  or  results  from  (a)  the 
incorrectness  or  breach  of  any  of  the 
representations  or  warranties  of  Buyer 
contained  in  this  Agreement,  or  given  in 
writing  on  the  Closing  Date,  and  (b)  the 
failure  on  the  part  of  Buyer  to  perform 
any  covenants  or  agreements  on  its  pari 
to  be  performed. 

(b)  Seller  shall  give  Buyer  prompt 
written  notice  of  any  matter  which  may 
give  rise  to  Seller's  right  to  indemnity 
hereunder.  Such  notice  shall  identify  the 
nature  of  the  matter  and,  if  appropriate, 
the  persons  making  the  claim  from 
which  Seller's  rights  to  indemnity  may 
arise.  Prior  to  the  settlement  of  any 
claim  or  the  defense  of  any  litigation 
with  a  third  party  which  may  give  rise  to 
indemnity  hereunder.  Buyer  shall  be 
given  the  opportunity  to  participate  in 
negotiation  and  settlement  discussions 
or  assume  the  defense  of  such  litigation, 
as  the  case  may  be.  Any  claim  of 
indemnification  made  hereunder  shall 
include  a  statement  specifying  the 
nature  and  amount  of  the  damages, 
losses,  costs,  liabilities  and  expenses 
incurred  by  Seller,  its  successors  or 
assigns,  for  which  indemnification  is 
claimed  hereunder. 

10.  Nature  and  Survival  of 
Representations  and  Warranties.  Ail 
statements  contained  in  this  Agreement 
and  in  any  certificate,  instrument,  or 
document  delivered  by  or  on  behalf  of 
either  of  the  parties  pursuant  hereto 
shall  be  deemed  representations  and 
warranties  by  the  respective  parties 
hereunder.  All  representations  and 
warranties  made  hereunder  shall 
survive  the  Closing  for  a  period  of  one 
year  from  the  Closing  Date. 

11.  General  Provisions 

11.1     Cuarou;?fees.  At  the  Closing. 
Buyer  shall  have  obtained  and  delivered 
to  Seller,  a  Guarantee  by  Edward  M. 
Zimmer.  Jr.,  in  his  personal  capacity, 


and  not  as  an  officer  of  Narco,  that 
Edward  M.  Zimmer.  jr.  shall  be  and 
remain  primarily  liable  as  a  guarantor  of 
any  payments  due  Seller  under  this 
Agreement.  Such  Guarantee  shall  be  in 
the  form  annexed  to  the  promissory 
notes. 

11.2  Accelerated  Schedule.  On  a 
best  efforts  basis.  Seller,  on  the  signing 
of  this  Agreement  up  to  the  Closing 
Date,  shall  accelerate  its  schedule  of 
manufacturing  Products  and  Kits  to  a 
reasonable  rate  as  determined  by  Seller 
in  excess  of  its  current  rate  of 
production. 

11.3  Collateral.  Buyer  shall  offer  the 
following  collateral  as  security  to  secure 
all  sums  due  Seller  under  the  promissory 
note  set  forth  in  paragraph  2.2(c),  and 
shall  execute  at  the  Closing  all 
documents  reasonably  required  by 
Seller  to  enable  Seller  to  perfect  its 
security  interest  in  the  collateral. 

Collateral:  A  commercial  building 
owned  by  Edward  M.  Zimmer,  jr..  Trust, 
located  on  Monroe  Avenue,  Houston, 
Texas  valued  at  approximately  ['   *   '] 
the  appraisal  to  be  supplied  at  Closing. 

11.4  Allocation  of  Payments.  Seller 
and  Buyer  agree  that  the  purchase  price 
shall  be  allocated  in  accordance  with 

['  *  *]• 

11.5  Product  Support,  Product 

Liability. 

(a)  Buyer  shall  be  responsible  for 
supporting  all  Products  and  spare  parts 
sold  by  it  to  Buyer's  customers, 
including  repairs  to  Products  and  spare 
parts,  whether  or  not  under  warranty, 
and  shall  be  responsible  for  and,  upon 
the  Closing,  automatically  assume  the 
costs  and  expenses,  including  expenses 
affiliated  with  the  defense  of  lawsuits 
and  claims,  that  arise  in  connection  with 
Products  and  spare  parts  sold  by  Buyer 
to  its  customers. 

(b)  Seller  shall  be  responsible  for 
supporting  all  Products  and  spare  parts 
sold  by  it  to  Seller's  customers, 
including  repairs  to  Products  and  spare 
parts,  whether  or  not  under  warranty, 
and  shall  be  responsible  for  and,  upon 
the  Closing,  automatically  assume  the 
costs  and  expenses,  including  expenses 
affiliated  with  the  defense  of  lawsuits 
and  claims,  that  arise  in  connection  with 
Products  and  spare  parts  sold  by  Seller 
to  its  customers.  Sales  of  Products  and 
spare  parts  by  Seller  to  Buyer,  in 
connection  with  this  transaction  shall 
not  be  deemed  a  sale  to  Sellers 
"customer",  and  accordingly.  Buyer  and 
not  Seller  shall  be  responsible  for  and, 
upon  the  Closing,  shall  automatically 
assume  the  Product  support,  repairs, 
costs,  and  expenses,  including  the 
expenses  affiliated  with  lawsuits  and 
claims,  that  arise  in  connection  with 
Products  and  spare  parts,  if  any.  sold  by 


Seller  to  Buyer  as  part  of  this 
transaction.  Sales  of  Products  from 
Seller  to  Buyer  as  part  of  this 
transaction  shall  be  serialized  and 
identified  at  the  Closing  in  Exhibit 
11.51b).  Anything  to  the  contrary 
notwithstanding,  after  consummation  of 
this  transaction,  in  the  event  Seller 
purchases  Products  or  spare  parts  from 
Buyer  to  support  Seller  s  Products  in  the 
field,  or  for  systems  installations.  Buyer 
shall  extend  to  Seller  the  same  warranty 
it  offers  to  its  other  customers. 

11.7  Technical  Assistance.  Seller 
shall  assist  Buyer  in  the  start-up  and 
manufacturing  process  of  the  Product 
Lines  by  making  personnel  available  to 
train  and  educate  employees  of  Buyer  in 
all  facets  of  the  start-up.  manufacture, 
production  and  repair  of  the  Products 
and  the  transfer  of  Seller's  research  and 
development  concerning  the  Products. 
The  individual  employees  of  Seller  and 
the  number  of  such  employees  made 
available  for  such  technical  assistance 
shall  be  determined  by  the  Seller.  A 
single  technical  coordinator  shall  be 
named  by  Seller  to  serve  as  the  focal 
point  for  such  technical  assistance.  Such 
technical  assistance  shall  be  made 
available,  as  may  be  required  by  Buyer, 
for  a  period  of  [*  *  *J  following  the 
Closing  (but  may  be  extended  by  mutual 
consent  of  the  parties).  Such  technical 
assistance  for  [*  *  *]  following  the 
Closing  shall  be  made  available  as  part 
of  the  purchase  price  and  is  valued  by 
the  parties  at  ['  *  *]  Any  technical 
assistance  rendered  by  Seller  to  Buyer, 
per  agreement  of  the  parties,  after  such 
[*  *  ']  period  shall  be  paid  for  by  Buyer 
on  a  time  and  material  basis,  for  the 
costs  incurred  by  Seller.  [*  *  ']  for  each 
labor  hour  expended  by  Seller's 
personnel  in  rendering  technical 
assistance.  In  addition,  for  technical 
assistance  rendered  after  the  [*  *  *]  the 
Buyer  shall  pay  to  Seller  the  cost  of 
material  paid  for  or  expended  by  Seller 
['  *  *]  related  to  the  technical 
assistance.  Such  technical  assistance 
may  be  rendered  at  Seller's  or  Buyer's 
plant  or  at  other  places  to  be  mutually 
agreed  upon.  Buyer  shall  pay  all 
reasonable  costs  expended  for 
transportation,  lodging  and  subsistance 
of  Buyer's  and  Seller's  personnel 
involved  in  the  technical  assistance 
program  when  travel  away  from  home  is 
required.  Seller  shall  invoice  Buyer  for 
such  technical  assistance,  costs  and 
expenses  and  such  invoices  shall  be  due 
and  payable  within  thirty  days  after 
receipt  thereof. 

11.8  [•  •  •] 

11.9  Sale. Made  'As  Is.  Where  Is". 
The  sale  of  the  Product  Lines  is  made  on 
an  "as  is,  where  is"  basis  which  shall  be 


reflected  in  the  Assignment  and  Bill  of 
Sale. 

11.10  "King" Name. 

(a)  The  Buyer  shall  not  utilize  the 
"King"  name  and  logo  in  the 
manufacture,  marketing,  distribution 
and  sale  of  products,  except  to  indicate 
in  its  advertising  literature  and 
brochures,  for  a  period  not  to  exceed 
three  years  from  the  Closing  Date,  that 
the  Products  were  "formerly 
manufactured  by  King  Radio 
Corporation".  Buyer  shall  have  the 
exclusive  use  of  the  nomenclature  KWX 
56,  KWX  58,  KCR  356,  KGR  358,  KA  128, 
KI  244  and  Kl  248  for  the  Product  Lines 
acquired  hereunder.  All  tooling  shall  be 
modified  by  Buyer  to  remove  the  King 
name  and  logo,  and  such  name  and  logo 
shall  be  rem,oved  by  Buyer  from  all 
Products  and  Piece  Parts  manufactured 
by  Buyer.  With  respect  to  Products 
manufactured  by  Seller  and  sold  to 
Buyer,  as  part  of  this  transaction  for 
subsequent  resale  to  Buyer's  customers. 
Buyer  shall  place  a  permanently  affixed 
label  on  such  products  indicating  that 
they  were  sold  by  Buyer. 

|b)  The  "King"  name  and  logo  shall 
nut  be  placed  on  the  front  panel  of 
Airborne  Weather  Detection  Systems 
for  a  period  of  seven  years  from  the 
Closing  Date.  Anything  to  the  contrary 
notwithstanding.  Seller  will  be 
perm.itted  to  advertise  "Bendi.x  '  weather 
radar  equipment  together  and  in 
connection  with  Seller's  non-weather 
radar  equipment,  provided  further  that 
Seller  will  not  identify  "King  "  as  the 
source  of  manufacture  of  any  weather 
radar  except  as  required  by  law. 

11.11  Further  Assurances  and 
Cooperation.  In  connection  with  the 
transactions  contemplated  by  this 
.Agreement,  the  parties  agree  to  execute 
such  additional  documents  and  papers, 
and  perform  and  do  such  additional  acts 
and  things  as  may  be  reasonably 
necessary  or  proper  to  effectuate  and 
carry  out  all  of  the  provisions  and  the 
mtent  of  this  Agreement. 

11.12  Notices.  All  notices  to  be  given 
by  either  party  to  this  Agreement  to  the 
other  party  hereto  shall  be  in  writing 
and  shall  be  given  in  person  or  by 
depositing  such  notice  in  the  United 
States  mail,  registered  or'cetified, 
postage  prepaid  addressed  as  follows 
(unless  either  party  designates  a 
different  address  in  writing  to  the  other 
party  for  communicating  notices): 

To  Buyer: 

Narco  Avionics,  Inc.,  270  Commerce 
Drive,  Fort  Washington,  PA  19304, 
Attention:  President 
With  a  carbon  copy  to: 
Edward  M.  Zimmer.  Jr.,  Post  Office 
Box  277.  Laguna  Beach.  CA  92652 


To  Seller:  ( 

King  Radio  Corporation.  400  North 
Rodgers  Road.  Olathe,  KS  66062, 
Attention:  President 

With  a  carbon  copy  to: 
Allied  Bendix  Aerospace,  1000  Wilson 
Boulevard,  Arlington,  VA  22209. 
Attention:  General  Counsel 

11.13  Payment  of  Expenses,  Taxes 
and  Closing  Costs.  Each  of  the  parties 
shall  pay  all  costs  and  expenses 
incurred  or  to  be  incurred  by  it  in 
negotiating  and  preparing  this 
Agreement  and  in  closing  and  carrying 
out  the  transactions  contemplated 
hereby.  All  sales  taxes  and  like  taxes 
payable  in  connection  with  the  sale, 
conveyances,  assignments,  transfers  and 
deliveries  to  be  made  1o  Buyer 
hereunder,  shall  be  borne  by  the  Buyer. 

11.14  Deliveries  and  Risk  of  Loss. 
The  Product  Lines  to  be  conveyed  by 
Seller  to  Buyer  pursuant  to  the 
Agreement  shall  be  delivered  f.o.b. 
Seller's  factory.  400  North  Rodgers 
Road.  Olathe.  Kansas  to  Buyer,  or  to  a 
private  or  common  carrier  acceptable  to 
Buyer,  for  delivery  to  premises 
designated  by  Buyer,  as  soon  after  the 
Closing  as  practicable.  Irrespective  of 
the  date  upon  which  such  Product  Lines 
are  delivered  to  Buyer,  or  to  a  private  or 
common  carrier,  and  notwithstanding 
any  agreement,  express  or  implied,  that 
Seller  and  Buyer  may  enter  into  for 
Seller  to  hold  or  store  such  Product 
Lines  on  a  temporary  basis  for  Buyer 
after  the  Closing,  the  risk  of  loss, 
damage  or  destruction  of  such  Product 
Lines  shall  pass  from  Seller  to  Buyer  on 
the  Closing  Date,  immediately  after 
consummation  of  such  Closing. 

11.15  Announcements.  No  public  or 
other  announcement,  including  any 
press  releases  regarding  this  Agreement, 
or  the  transactions  contemplated 
hereby,  shall  be  made  by  either  Seller  or 
Buyer  without  advance  notice  to  and 
prior  approval  by  the  other  party  which 
notice  shall  include  the  text  of  such 
announcement  or  release, 

11.16  Entire  Agreement.  This  writing 
constitutes  the  entire  Agreement  of  the 
parties  with  respect  to  the  subject 
matter  hereof  and  may  not  be  modified, 
amended  or  terminated  except  by  a 
written  agreement  specifically  referring 
to  this  Agreement  and  signed  by  the 
parties  hereto. 

11.17  Waiver.  No  waiver  of  any 
breach  or  default  hereunder  shall  be 
considered  valid  unless  in  writing  and 
signed  by  the  party  giving  such  waiver, 
and  no  such  waiver  shall  be  deemed  a 


waiver  of  any  subsequent  breach  or 
default  of  the  same  or  similar  nature. 

11.18  Successors  and  Assigns.  This 
Agreement  shall  be  binding  upon  and 
inure  to  the  benefit  of  each  of  the  parties 
hereto,  and  their  successors  and  assigns. 

11.19  Severability.  If  any  clause  or 
provision  of  this  Agreement  shall  be 
held  invalid  or  unenforceable  by  the 
final  determination  of  a  court  of 
competent  jurisdiction,  and  all  appeals 
therefrom  shall  have  failed  or  the  time 
for  such  appeals  shall  have  expired, 
such  clause  or  provisions  shall  be 
deemed  eliminated  from  this  Agreement 
but  the  remaining  provisions  shall 
nevertheless  be  given  full  force  and 
effect. 

11.20  Captions.  The  paragraph 
headings  contained  herein  are  for  the 
purpose  of  convenience  and  are  not 
intended  to  define  or  limit  the  contents 
of  said  paragraphs. 

11.21  Choice  of  Law.  This  Agreement 
shall  be  construed,  interpreted  and 
enforced  in  accordance  with  the  laws  of 
the  State  of  Kansas. 

In  witness  whereof,  the  parties  have 
duly  executed  this  Agreement  as  of  the 
day.  month  and  year  first  above  written. 

By:  King  Radio  Corporation. 
Louis  ].  Giuliano. 

Vice  President  F  Group  Exe..  Bendix 
Aerospace  Sector.  NARCO  Avionics.  Inc. 
Edward  M.  Zimmer,  Jr.. 
President. 

Radar  Tooling 


Assignment 

Whereas.  King  Radio  Corporation,  a 
Kansas  corporation,  located  at  400 
North  Rodgers  Road.  Olathe,  Kansas, 
hereinafter  "Assignor,"  is  sole  owner  of 
and  desires  to  formally  assign  to 
Assignee  the  U.S.  Letters  Patent  and 
Patent  Application  listed  below:  and 
having  conveyed  certain  tooling  in  an 
Assignment  and  Bill  of  Sale  dated, 
.  to  Assignee:  and 

Whereas,  Narco  Avionics,  Inc,  a 
Delaware  corporation  located  at  270 
Commerce  Drive,  Fort  Washington. 
Pennsylvania  19034.  hereafter 
"Assignee",  desires  to  acquire  the  entire 
right,  title  and  interest  in  and  to  said 
U.S.  Letters  Patent  and  Pateijt 
Application,  subject  to  the  grant  to  the 
Assignor  of  certain  license  rights 
therein;  and  desires  to  acquire  the  right, 
title  and  interest  to  tooling  set  forth  in 
an  Assignment  and  Bill  of  Sale  dated 

from  Assignor  to  Assignee, 

subject  to  the  grant,  to  the  Assignor  of 
certain  license  rights  in  such  tooling: 
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United  States  Patent 


Pateoi 
No 

Issue  date 

Title 

Inventor 

3973145 

Aug   3.  1976 

Weafie'  Bada'  Transistonied  Pulse  Modulatof      

Jerry  C   Schfrott, 
Terry  K   Michie 

United  States  Patent  Application 


Serial 

No 


Friing  Date 


Title 


412913     Aug  30.  198?  Apparaius  a-io  mettwa  tor  the  correction  oi  atlenuatior  .nouced  errors  in     James  Lyali 

I  8  ^leatrver  raaaf  receiver 


Now.  therefore,  this  deed  witnesseth: 
that  for  and  in  consideration  of  One 
Dollar  (Sl.OO)  to  Assignor  in  hand  paid 
and  other  good  and  valuable 
consideration,  the  receipt  of  which  is 
hereby  acknowledged,  that  Assignor  has 
sold,  assigned,  transferred  and  set  over, 
and  by  these  presents  does  hereby  sell, 
assign,  transfer  and  set  over  unto  the 
said  Assignee,  the  entire  right,  title  and 
interest  in  and  to  said  U.S.  Letters 
Patent  and  Patent  Application,  and  any 
reissues  or  extensions  thereof,  together 
with  all  rights  to  recover  for  past 
infringements  thereof,  subject  to  the 
grant  to  the  Assignor  of  a  non-exclusive, 
irrevocable,  royalty-free,  license,  with 
rights  to  sublicense,  to  make,  have 
made,  use  and  sell  Piece  Parts  under 
said  U.S.  Letters  Patent  and  Patent 
Application  and  any  reissues  or 
extensions  thereof,  for  the  life  of  the 
patent  and  any  patent  issued  under  the 
Patent  Application  listed  herein,  the 
same  to  be  held  and  enjoyed  by 
Assignee,  for  its  own  use  and  benefit 
and  for  the  use  and  benefit  of  its 
successors,  assigns  and  legal 
representatives,  subject  to  the  license 
granted  herein. 

Furthermore.  Assignee  grants  to 
Assignor  the  license  and  right  to  use 
tooling  in  the  custody  of  vendors  to 
make,  have  made,  use  and  sell  for  itself 
and  its  successors  and  assigns,  certain 
Piece  Parts  from  said  tooling  in  the 
custody  of  vendors,  for  the  life  of  such 
tooling,  which  tooling  was  conveyed  to 
Assignee  pursuant  to  an  Assignment 

and  Bill  of  Sale  dated ,  from 

Assignor  to  Assignee. 

In  witness  whereof,  the  Assignor  and 
Assignee  hereunto  set  their  respective  hands 

and  affixed  their  respective  seals,  this 

day  of ,  1985,  by  their  duly  authorized 

representatives. 

Attest:  King  Radio  Corporation.  Assignor, 

Title: 

By: 

Title:  -^ 

(SealJ 
Attest:  Narco  Avionics,  Inc.,  Assignee 

Title:  

By:  


(Seal] 
Title: 


Attestation  for  Assignor 

County  of  

State  of  

On  this day  of 

personally  appeared 


1985.  before  me 
-,  to  me  personally 


known,  who  being  by  me  duly  sworn,  did  say 

that  he  is of  King  Radio  Corporation. 

the  .Assignor  above-named  and 
acknowledged  that  he  executed  the  foregoing 
instrument  on  behalf  of  said  Assignor  and 
pursuant  to  authority  duly  received. 
Notary  Public   


My  Commission  Expires:- 
(Seal) 

Attestation  for  Assignee 

County  of  

Slate  of  

On  this day  of 

personaly  appeared  • 


1985.  before  me 
-.  to  me  personally 


known,  who  being  by  me  duly  sworn,  did  say 

that  he  is of  Narco  Avionics,  Inc..  the 

.Assignee  above-named  and  acknowledged 
that  he  executed  the  foregoing  instrument  on 
behalf  of  said  Assignee  and  pursuant  to 
authority  duly  received 
Notary  Public 


My  Commission  Expires;   

(Seal) 

Promissory  Note 

S Date: 

For  value  received,  the  undersigned, 
Narco  Avionics.  Inc.,  a  Delaware 
corporation.  (".N'arco")  promises  to  pay 
to  the  order  of  King  Radio  Corporation, 
a  Kansas  corporation.  ("King")  the 

principal  sum  of  S payable  with 

interest  as  hereinafter  provided  at  the 
offices  of  King  Radio  Corporation,  400 
North  Rodgers  Road.  Olathe,  Kansas 
66062,  Attention:  Chief  Financial  Officer, 
or  at  such  other  place  as  the  holder  may 
designate  in  writing.  The  principal  of 

this  Note  is  payable  in equal 

installments  of  I'   '   '|  and  one  final 
installment  of  the  principal  balance  due, 
with  such  installment  payments 
commencing  on  the  1*   *   *]  from  the 
date  hereof,  and  each  following 
installment  due  (*   *   ']  following  the 
previous  payment  date,  until  fully  paid. 


Interest  on  the  unpaid  principal 
balance  of  this  Note  shall  accrue  from 
the  date  hereof  at  the  rate  of  I"    "    *] 
percent  per  annum.  Accrued  interest 
shall  be  payable  from  time  to  time  on 
the  dates  for  payments  of  installments 
of  principal  as  herein  provided.  The 
undersigned  shall  have  the  right  to 
prepay  all  or  any  part  of  this  Note 
without  penally. 

Any  amounts  not  paid  as  herein 
provided  shall  bear  interest  at  the  rate 
of[*   *   ■]  percent  per  annum.  Default  in 
the  payment  of  any  part  of  the  principal 
or  interest,  when  due.  shall,  at  the 
option  of  the  holder  hereof,  at  once 
mature  the  whole  of  the  principal  and 
interest  due  under  this  Note,  without 
notice  to  the  maker,  endorsers,  or 
guarantors,  if  any. 

It  is  expressly  agreed  that  if  suit  is 
brought  on  this  Note,  or  if  collected 
through  bankruptcy,  insolvency,  or  other 
judicial  proceedings,  the  holder  hereof 
shall  be  entitled  to  recover  all 
reasonable  expenses  incurred  in 
connection  with  such  collection,  suit  or 
proceedings,  including  reasonable 
attorney's  fees  and  legal  expenses. 

The  undersigned  and  all  endorsers 
and  guarantors  hereby  waive 
presentation  for  payments,  notice  of 
payment  extensions,  protest,  notice  of 
protest,  and  diligence  in  bringing  suit 
against  any  maker,  endorser  or 
guarantor,  hereof.  The  endorsers  shall 
also  v\aive  notice  of  default  and 
nonpdV.ment.  but  Narco  and  any 
guarantors  shall  be  entitled  to  a  notice 
of  default  and  nonpayment,  in  writing, 
and  shall  have  (*   *   *]  from  the  receipt 
of  such  notice  to  cure  the  default  and 
nonpayment, 
NARCO  Avionics,  Inc 

By     

Authorized  Officer 
Seal 

Guarantee 

The  undersigned.  Edward  M.  Zimmer, 
Jr.,  in  his  personal  capacity,  and  not  as 
an  officer  of  the  maker  of  the  above 
Note,  shall  be  primarily  liable  for 
payments  due  under  the  above  Note, 
and  hereby  guarantees  to  the  holder  of 
the  above  Note,  prompt  payment  of  all 
sums  which  shall  become  due  to  the 
holder  pursuant  to  the  foregoing 
Promissory  Note  whether  or  not 
extended  by  the  parties  to  the  above 
Note,  and  hereby  waives,  with  respect 
to  the  above  Note,  notice  of  payment 
extensions,  protest,  notice  of  protest, 
and  diligence  in  bringing  any  suit 
against  any  maker,  endorser  or 


guarantor  of  the  above  .Note, 


rther 


agrees  to  remain  primarily  liable  in  the 
event  the  terms  of  payment  of  principal 
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or  interest  a-y  extended  under  the  Note. 
Edward  M.  Z.mmer,  Jr.  shall  be  entitled 
to  notice  of  defdull  and  nonpayment  in 
writing  and  shall  have  ten  (10)  days 
from  receipt  of  such  notice  to  cure  such 
default  and  nonpayment. 
Edwiird  M.  Zimmer.  Jr., 
Individually. 

Promissory  Note 

I"  •  M  Date: 


For  value  received,  the  undersigned, 
Narco  Avionics,  Inc.,  a  Delaware 
corporation  ("Narco")  promises  to  pay 
to  the  ordfp  of  King  Rddio  Corporation, 
d  Kansas  corfxiration.  ("King")  the 
principal  sum  of  [*  *  "J  payable  with 
intfrest  as  hfremafter  provided  at  the 
offices  of  King  Radio  Corporation,  400 
North  Rods'  rs  Rnad.  Olathe.  Kansas 
M,<)<,2.  At'i-ntion;  Chief  Financial  Officer. 
or  at  such  othf-r  piace  as  the  holder  may 
designate  in  writing.  The  principal  of 
this  Note  is  payable  in  ['  *  *J  equal 
installments  of  | '  '  *|  each,  and  one 
final  installment  of  ['  *  ')  with  such 
installment  payments  commencing  on 
the  I'  ■  •]  from  the  date  fcjilowing  the 
final  payment  due  under  a  promissory 
note  of  same  date  as  herein  from  Narco 
to  King  given  pursuant  to  an  Agreement 

iif  Purchase  and  Sale  dated .  and 

each  following  installment  due  |'  *  '] 
ti)!liwing  the  previous  payment  date, 
until  fully  paid. 

Interest  on  the  unpaid  principal 
balance  of  this  Note  shall  accrue  from 
the  date  here  of  at  the  rate  of  [*  *  *| 
p.Tcenl  per  annum.  Accrued  interest 
shall  be  payable  from  time  to  time  on 
thi-  dates  for  payments  of  installments 
of  principal  as  herein  provided.  The 
undersigned  shall  have  no  right  to 
prepay  all  or  any  part  of  this  Note 
without  the  w  riiten  consent  of  King. 

Any  amounts  not  paid  as  herein 
provided  shall  bear  interest  at  the  rate 
of  [*  *  *J  percent  per  annum. 

It  is  expressly  agreed  that  if  suit  is 
brought  on  this  ,\'ote,  or  if  collected 
through  bankruptcy,  insolvency,  or  other 
judicial  proceedings,  the  holder  hereof 
shall  be  entitled  to  recover  all 
reasonable  expenses  incurred  in 
connection  with  such  collection,  suit  or 
proceedings,  including  reasonable 
.ittorney's  ft-es  and  legal  expenses. 

The  undersigned  and  all  endorsers 
-ind  gu.irantors  hereby  waive 
presentation  for  payments,  notice  of 
p.iyment  extensions,  protest,  notice  of 
protest,  and  diligence  m  bringing  suit 
against  any  maker,  endorser  or 
guarantor,  hereof.  The  endorsers  shall 
also  waive  notice  of  default  and 
nonpayment,  but  Narco  and  any 
yiiarantors  shall  be  entitled  to  a  notice 
of  default  and  nonpayment,  in  writing. 


and  shall  have  ["  "  *J  from  the  receipt  of 
such  notice  to  cure  the  default  and 
nonpayment.  , 

.Narco  Avionics,  Inc.         f 

By 

Authorized  Officer 
Seal 

Guarantee 

The  undersigned.  Edward  M.  Zimmer, 
jr.,  in  his  personal  capacity,  and  not  as 
an  officer  of  the  maker  of  the  above 
Note,  shall  be  primarily  liable  for 
payments  due  under  the  above  Note, 
and  hereby  guarantees  to  the  holder  of 
the  above  Note,  prompt  payment  of  all 
sums  which  shall  become  due  to  the 
holder  pursuant  to  the  foregoing 
Promissory  Note  whether  or  not 
extended  by  the  parties  to  the  above 
Note,  and  hereby  waives,  with  respect 
to  the  above  Note,  notice  of  payment 
extensions,  protest,  notice  of  protest, 
and  diligence  in  bringing  any  suit 
against  any  maker,  endorser  or 
guarantor  of  the  above  Note,  and  further 
agrees  to  remain  primarUy  liable  in  the 
event  the  terms  of  payment  of  principal 
or  interest  are  extended  under  the  Note. 
Edward  M.  Zimmer.  Jr.,  shall  be  entitled 
to  notice  of  default  and  nonpayment  in 
writing  and  shall  have  ten  (10)  days 
from  receipt  of  such  notice  to  cure  such 
default  and  nonpayment. 
Kdward  M.  Zimmer,  Jr.. 
Individually. 

Assignment  and  Bill  of  Sale 

Know  All  Men  by  These  Presents: 

That,  King  Radio  Corporation,  a 
Kansas  corporation  ("Transferor"),  for 
good  and  valuable  consideration  paid  to 
Transferor  by  Narco  Avionics,  Inc.,  a 
Delaware  corporation  ('Transferee'"), 
receipt  of  which  is  hereby 
acknowledged,  and  in  accordance  with 
the  terms  of  an  Agreement  of  Purchase 

and  Sale,  dated  as  of— ,  1985 

between  Transferor  and  Transferee  (the 
"Purchase  Agreement"),  by  these 
presents  does  hereby  sell,  convey, 
transfer  and  assign  unto  Transferee,  its 
successors  and  assigns,  the  following 
assets  of  Transferor  on  an  ""as  is.  where 
is"  basis: 

(a)  Inventories.  Inventories,  including 
Piece  Parts,  Work-In-Process,  Finished 
Goods  and  Kits  set  forth  in  an  inventory 
list  annexed  hereto,  subject  to 
adjustment  within  thirty  (30  days  after     ■ 
the  Closing  Date  in  accordance  with  an 
Agreement  of  Purchase  and  Sale  dated) 

,  between  TransSeror  and 

Transferee. 

(b)  Tooling  and  Test  Equipment. 
Tooling,  and  test  equipment  including 
fixtures  thereof,  as  set  forth  in  Exhibit 
1(b)  annexed  hereto,  subject  to  a  license 


and  right  by  Transferor  to  make,  use  and 
have  made  Piece  Parts  utilizing  the 
tooling  in  the  custody  of  vendors,  for  the 
life  of  such  tooling, 

(c)  Industrial  Property  Rights.  All 
know-how,  and  trade  secrets,  if  any, 
solely  dedicated  to  the  Product  Lines, 
and  one  patent  (no.  3973145).  one  patent 
application  (no.  412913)  pursuant  to  an 
assignment  of  such  patent  and  patent 
application  (subject  to  a  license  to 
Seller)  set  forth  in  Exhibit  l(cj  annexed 
hereto. 

(d)  Documents.  List  and  Design  Data. 
All  engineering  and  design  drawings  in 
reproducible  form,  including  processes, 
bills  of  material,  maintenance  manuals, 
pilots'  guides,  TSO  reports,  advertising 
literature  and  brochures  solely 
dedicated  to  the  Product  Lines:  vendor 
and  distribution  lists:  applicable 
documentation  for  software  contained 
or  related  to  the  manufacture  of  the 
Weather  Radar  Products:  documentation 
as  it  exists  related  to  [*   *   *| 
documentation  related  to  a  design  for  a 
test  adapter  to  enable  testing  the 
Graphics  Interface  Products  utilizing 

['  *  *J  other  design  and  develoment 
studies  and  documentation  related  to 
the  Products;  studies,  documentation, 
inventory,  models  and  all  other  data 
related  to  weather  radar  units  under 
development  if  anv,  including  but  not 
limited  to  the  KWX  57  and  KWX  460 
projects;  and  documentation  related  to  a 
sales  history  and  marketing  of  the 
Product  lines  to  the  extent  that  such 
documentation  is  separable  from  other 
confidential  information  not  related  to 
the  Product  Lines, 

(e)  Purchase  Orders  and  Contracts 
All  purchase  orders  for  Piece  Parts  and 
all  contracts  for  the  sale  of  Products  as 
set  forth  in  Exhibit  l(ej  annexed  hereto. 

To  have  and  to  hold  the  same  to 
Transferee,  its  successors  and  assigns, 
forever, 

1.  Transferor  does  for  itself  and  for  its 
successors  and  assigns,  covenant  to 
Transferee,  its  successors  and  assigns 
that  Transferor  is  the  sole  owner  of  all 
of  the  assets  which  are  to  be  sold  and 
conveyed  to  Transferee  hereunder  and 
Transferor  has  all  necessary  power  and 
authority  to  sell  and  convey  such  assets 
to  Transferee,  and  that  such  assets  are 
free  and  clear  of  all  mortgages,  liens, 
and  encumbrances  of  any  nature  which 
are  not  of  record. 

2.  Transferor  agrees  that,  at  any  time 
and  from  time  to  time  after  the  date 
hereof,  it  will,  upon  the  request  of 
Transferee,  execute  and  deliver  all  such 
further  documents  and  take  all  such 
further  action  as  may  be  required  for  the 
better  conveyance,  transfer  and 
assignment  of  the  assets,  properties  and 
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rights  intended  to  be  conveyed, 
transferred  and  assigned  hereby. 

3.  This  instrument  and  the  covenants 
and  agreements  contained  herein  shall 
be  binding  upon  Transferor,  its 
successors  and  assigns  and  shall  inure 
to  the  benefit  of  Transferee,  its 
successors  and  assigns. 

In  witness  whereof.  King  Radio 
Corporation  has  executed  this 
instrument  in  its  corporate  name  by  its 

.  duly  authorized  officer  as  of . 

1985. 

King  Radio  Corporation. 

By    

SEAL 

Purchase  Price  Allocation 


Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Allied  Copporation 
("Allied")  and  King  Radio  Corporation 
("King")  concerning  the  acquisition  of 
King  by  Allied's  wholly-owned 
subsidiary,  the  Bendix  Corporation 
("Bendix").  The  proposed  order  requires 
that  Allied  divest  King's  weather  radar 
product  line  to  Narco  Avionics.  Inc. 
("Narco")  or  to  another  Commission- 
approved  buyer  within  eight  months. 
The  proposed  order  requires  that  such 
divestiture  be  made  in  a  manner  which 
preserves  and  transfers  the  assets  and 
business  as  a  viable  product  line  such 
that  the  buyer  can  compete  in  the 
airborne  weather  detection  systems 
business.  Pursuant  to  the  proposed 
order.  Allied  must  divest  itself  of  all  of 
King's  assets  that  are  uniquely  related  to 
the  manufacture  and  sale  of  weather 
radar  and  must  provide  technical 
assistance  to  the  buyer  to  enable  it  to 
produce  the  product  line.  Finally,  the 
proposed  order  bans  Allied  for  a  ten 
year  period  from  acquiring  more  than  a 
one  percent  interest  for  investment 
purposes  in  any  U.S.  firms  engaged  in 
the  manufacture  or  sale  of  general 
aviation  airborne  weather  detection 
systems,  absent  Commission  approval. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 
Allied,  a  New  York  corporation,  is  a 
major  supplier  of  industrial  chemicals, 
petroleum  and  natural  gas,  scientific 


laboratory  instruments,  typesetting 
equipment,  semiconductor  components, 
automoti\e  parts  and  aviation  and 
aerospace  products.  The  Bendix 
Aerospace  Sector  of  Allied  develops 
and  manufactures,  among  other  things, 
avionics  for  use  in  commercial  airlines, 
government  related  markets,  and 
general  aviation  aircraft.  The  Aerospace 
Sector's  range  of  general  aviation 
avionics  includes  weather  radar 
systems,  communication/navigation/ 
identification  ("CM")  systems;  flight 
control  systems  and  navigational 
display  screens.  In  1983,  Allied's  sales 
amounted  to  $10.02  billion. 

King,  a  Kansas  corporation,  is 
engaged  primarily  in  the  design. 
manufacture  and  distribution  of  CNI 
equipment,  weather  radar,  and  flight 
control  equipment  for  general  aviation 
aircraft.  King  also  sells  avionics  for 
commercial  and  military  applications  as 
well  as  marine  electronics  and  land 
mobile  communications  equipment.  In 
1983,  King's  sales  were  approximately 
S86  million. 

Narco  is  a  privately  held  corporation, 
with  its  principal  place  of  business  in 
Fort  Washington,  Pennsylvania.  Narco 
is  100%  owned  by  Edward  M.  Zimmer, 
Jr.  Narco  currently  produces  a  broad 
range  of  avionics  products  for  general 
aviation  aircraft,  with  an  emphasis  on 
panel-mounted  CNI  equipment  for  single 
and  light  twin  piston  aircraft. 

On  September  26.  1984.  Allied  and 
owners  of  a  majority  interest  in  King 
entered  into  a  series  of  agreements 
pursuant  to  which  King  would  become  a 
wholly-owned  subsidiary  of  Bendix, 
itself  a  wholly-owned  subsidiary  of 
Allied.  The  total  transaction  has  been 
valued  at  Si 09.8  million.  Allied  and  King 
consummated  the  acquisition  on  January 
31,  1985. 

The  complaint  underlying  the 
proposed  consent  order  alleges  that 
Allied's  acquisition  of  King  violates 
Section  5  of  the  Federal  Trade 
Commission  Act  and  Section  7  of  the 
Clayton  Act  in  that  the  effects  of  the 
acquisition  may  be  substantially  to 
lessen  competition  or  tend  to  create  a 
monopoly  in  the  production  and  sale  of 
airborne  weather  detection  systems  for 
use  in  general  aviation  (non-commercial 
and  non-military)  aircraft.  Airborne 
weather  detection  systems  include  (a) 
systems  designed  for  use  in  aircraft, 
consisting  of  a  display,  a  sensor  device 
and  an  antenna,  that  use  radio  waves  to 
detect  and  display  weather  conditions 
to  enable  a  pilot  to  evaluate  and  avoid 
adverse  weather  conditions,  and  (b) 
systems  designed  for  use  in  aircraft. 
consisting  of  a  receiving  system,  that 
detect  lightning  enabling  a  pilot  to 


evaluate  and  avoid  adverse  weather 
conditions. 

The  first  paragraph  of  the  proposed 
order  details  the  King  assets,  uniquely 
related  to  the  design,  production  and 
sale  of  weather  radar,  that  Allied  must 
divest.  The  paragraph  also  requires  that 
the  divestiture  be  accomplished  within 
eight  months. 

The  second  paragraph  imposes  on 
Allied  a  ten  year  ban  on  acquiring  more 
than  a  one  percent  interest  for 
investment  purposes  in  any  U.S.  firm 
that  manufactures  or  sells  airborne 
weather  detection  systems  for  general 
aviation  aircraft.  Paragraph  111  outlines 
the  procedures  that  must  be  followed  if 
Allied  is  unable  to  divest  King's  weather 
radar  product  line  within  the  eight 
months  provided  in  the  first  paragraph. 
Specifically,  at  the  end  of  eight  months, 
a  trustee  selected  by  the  Commission 
will  be  appointed  to  accom.plish  the 
divestiture. 

Paragraphs  IV,  V  and  VI  require 
Allied  to  make  reports  to  the 
Commission  detailing  its  ongoing 
compliance  with  the  terms  of  the 
proposed  consent  order,  and  to  notify 
the  Commission  prior  to  any  change  in 
Allied  which  would  affect  compliance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order  and  the  acceptability  of 
Narco  as  the  proposed  buyer  of  the  King 
weather  radar  product  line,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 
Emily  H.  Rock. 
Secretary. 
[FR  Doc.  85-7190.  Filed  3-27-85:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFR  Part  2 

[Docket  No.  RM83-8-0001 

Ratemaking  Treatment  of  Investment 
Tax  Credits  for  Natural  Gas  Pipeline 
Companies;  Extention  of  Time  for 
Comments 

March  21, 1985. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

action:  Notice  of  proposed  rulemaking: 

extension  of  comment  period. 

SUMMARY:  On  February  22,  1985,  the 
Commission  issued  a  Notice  of  Proposec 
Rulemaking  involving  the  ratemaking 
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treatment  of  investment  tax  credits  for 
natural  gas  pipeline  companies  (50  FR 
H138,  February  28.  1985).  The  comment 
period  is  being  extended  at  the  request 
I'f  the  Intersta'e  Natural  Gas 
Association  of  America. 

DATE:  Comments  must  be  submitted  on 

nr  before  May  1.  1985. 

ADDRESS:  Subrr,it  comments  to:  Office  of 

the  Secretary.  Federal  Energy 

Refiulatory  Commission,  825  .North 

Capitol  Street,  NE.,  Washington.  D.C. 

20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ki.i,nt:th  F.  Phimh.  Secretary  (202)  357- 
84!  K). 

On  March  18.  1985.  the  Interstate 
.Natural  Gas  Association  of  America 
(INCAA)  filed  a  motion  for  extension  of 
time  to  file  comments  in  response  to  the 
Commissions  Notice  of  proposed 
Rulrmaking  issued  February  22. 1985,  in 
the  above-docketed  proceeding. 
I.NGAA's  motion  states  that  due  to  the 
press  of  other  business  and  the 
c.'implexity  of  the  subject  matter, 
aiidiiional  time  is  required  to  fully 
address  the  issues  proposed  in  the 
Commission's  Notice. 

Upon  consideration,  notice  is  hereby 
Siven  that  an  extension  of  time  is  hereby 
'-"  ffiifd  to  and  including  May  1,  1985. 
Kenneth  F.  Plumb, 
St^cretary. 
ire  Due  8,>-7  lit)  Filed  3-27-85:  8:45  am| 
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18CFR  Part  157 

I  Docket  Nos.  RM81-19-000  and  RM81-29- 
0001 

Interstate  Pipeline  Blanket  Certificates 
for  Routine  Transactions  and  Sales 
and  Transportation  by  Interstate 
Pipelines  and  Distributors 

M.irch  22.  1985. 

AGENCY:  Federal  Energy  Regulatory 

('I'lTimission.  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Rryiildtory  Commission  (Commission) 
proposes  to  amend  its  regiilatitms 
Huverning  blanket  cetificates  for  the 
transportation  of  natural  gas  by 
interstate  pipelines  to  specific  categories 
of  end-users.  Under  the  proposed 
revisions  to  18  CFR  157.2()9(e)  (1)  and 
(2).  the  Commission  would  extend  until 
December  31.  1985.  the  eligibility  of  low 
priority  end-uses,  including  industrial 
and  boiler  fuel  uses  of  natural  gas,  for 
certain  transportation  services  under  the 
Commission's  blanket  certificate 
program,  pending  the  Commission's 
ongoing  examinaticm  of  several  aspects 


of  the  interstate  transportation  of 
natural  gas.  The  Commission  also 
proposes  to  allow  end-users  that  seek 
transportation  services  under 
§  157.209(e)  (2)  to  file,  on  behalf  of 
pipeline  suppliers,  a  request  for 
authorization  under  the  applicable  prior 
notice  procedures. 

DATES:  Comments  must  be  in  writing 
and  received  by  the  Secretary  of  the 
Commission  prior  to  4:30  p.m.  EST.  on 
April  18,  1985.  An  original  and  fourteen 
copies  should  be  filed. 
ADDRESSES:  All  filings  should  refer  to 
Docket  Nos.  RM81-19-000  and  RM81- 
29-000  and  should  be  addressed  to; 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  D.C. 
20426. 

FOR  FURTHER  INFORMATION  CONTACr. 

lames  ).  Hoecker.  Rulemaking  and 
Legislative  Analysis,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20426,  (202)  357-8530. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  its  regulations  governing  blanket 
certificates  for  the  transportation  of 
natural  gas  by  interstate  pipelines  to 
specific  categories  of  end-users.  Under 
the  proposed  revisions  to  18  CFR 
157.209(e)  (1)  and  (2),  the  Commission 
would  extend  until  December  31, 1985. 
the  eligibility  of  low  priority  end-uses, 
including  industrial  and  boiler  fuel  uses 
of  natural  gas,  for  certain  transportation 
service  under  the  Commission's  blanket 
certificate  program,  pending  the 
Commission's  ongoing  examination  of 
several  aspects  of  the  interstate 
transportation  of  natural  gas.  The 
Commission  also  proposes  to  allow  end- 
users  that  seek  transportation  services 
under  §  157.209(e)(2)  to  file,  on  behalf  of 
pipeline  suppliers,  a  request  for 
authorization  under  the  applicable  prior 
notice  procedures. 

II.  Background  I 

Section  7  of  the  Natural  Gas  Act,  15 
U.S.C.  717f  (1982).  provides  that  a 
natural  gas  company  may  not  engage  in 
the  transportation  and  sale  of  natural 
gas  in  interstate  commerce  for  resale,  in 
the  construction  of  facilities  used  in 
those  activities,  without  first  obtaining 
Commission  approval.  Although  these 
activities  are  traditionally  authorized  by 
certificates  granted  on  a  case-by-case 
basis,  the  Commission  has  in  recent 
years  authorized  a  variety  of  routine 
transactions  automatically  or  with 


streamlined  notice  and  protest 
procedures  under  blanket  certificates 
granted  to  interstate  pipeline  companies, 
pursuant  to  the  Natural  Gas  Act.' 
Effective  on  August  5.  1983.  the 
Commission  established  procedures  that 
permit  end-users  to  have  their  gas 
transported  by  interstate  pipelines 
under  blanket  certificate  authorization.* 
For  gas  owned  and  developed  by  a  high- 
priority  end-user,  transportation  is 
authorized  automatically  for  10  years  or 
the  life  of  the  reserves,  whichever  is 
less.'  For  gas  purchased  by  a  high- 
priority  end-user  in  a  first  sale  (if  not 
owned  or  developed  by  that  end-user)  or 
from  an  intrastate  pipeline  or  from  the 
local  supply  of  a  distribution  company, 
transportation  is  automatically 
authorized  for  five  years  or  less.*  If  the 
transportation  arrangement  is  for  longer 
periods,  the  notice  and  protest 
procedures  of  §  157.205  apply. 

The  regulations  established  by  Order 
No.  319  also  state  that  the  Commission 
can.  under  §157. 209(e).  provide  for  such 
transportation  for  other  end-users.  In 
conjunction  with  this  basic  blanket 
certification  program,  therefore,  the 
Commission  initiated  a  limited-term 
program  to  expand  eligibility  for  blanket 
transportation  authorization  to 
transportation  for  all  categories  of  end- 
users.*  Under  existing  §  157.209(e), 
transportation  service  to  industrial  and 
boiler  fuel  users  is  eligible  for  blanket 
certificate  authorization  until  June  30. 
1985.  Short-term  transactions  are 
automatically  authorized.  Any 
transportation  arrangement  to  an 
industrial  or  boiler  fuel  user  for  a  period 
of  more  than  120  days  would  be  subject 
to  the  notice  and  protest  procedures  of 
§  157.205,  however.  In  support  of  this 
program,  the  Commission  stated  that 

authorization  of  interstate  pipeline 
transportation  would  be  greatly  expedited, 
and  the  Commission  hopes  that  this 
flexibility  will  more  easily  permit  gas  to 
reach  markets  at  prices  reflective  of  the 
supply  and  demand  characteristics  of  those 
markets.  In  addition,  it  may  mitigate  the 
pressures  being  felt  by  interstate  pipelines 


'  15  U  S.C.  717-717W  (1982).  The  bUnket 
certificate  program,  portions  of  which  are  found  in 
Prtrts  1.5"  and  284  of  the  Commission's  regulations. 
were  established  in  two  phases.  Interstate  Pipeline 
Certificates  for  RouUne  Transactions.  47  FR  24254 
llune  1. 1982)  (Order  No.  234|;  Sales  and 
Transportation  by  Interstate  Pipelines  and 
Distributors:  Expansion  of  Categories  of  .Activities 
Authorized  Under  Blanket  Certificate.  49  FR  34875 
(Aug.  1.  1983)  (Order  No  319). 

"  18  CFR  157.209  (1984). 

'  18  CFR  157.209(a)(l)(ii)  (1984). 

♦  18  CFR  ]57.209(a)(l)(i)  (1984). 

'■  Interstate  Pipeline  Blanket  Certificates  for 
Routine  Transactions  and  Sales  and  Transportation 
by  Interstate  Pipelines  and  Distributors.  48  FR  34872 
(Aug  1. 1983)  (Order  .No.  234-B). 
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because  of  high  take-or-pay  oblisation.'.  nn  J 
shield  customers  without  alternate  fuel 
capability  from  increased  pipeline  fixed 
costs.  The  Commission  believes  that  this 
designation  will  encourage  willing  buyers 
and  sellers  of  natural  gas  to  enter  into 
purchase  contracts  directly.  At  the  same  lime. 
this  rule  should  provide  some  stimulus  to  the 
exploration  and  development  of  long-term 
domestic  gas  reserves.* 

III.  The  Commission's  Proposal 

A.  Extension  of  the  Order  No.  234-B 
Program 

Although  the  past  two  years' 
experience  with  the  Order  No.  234-B 
program  has  fulfilled  the  Commission's 
expectations  for  its  success  in  moving 
gas  expeditiously  to  end-users,'  the 
Commission  desires  the  benefit  of 
further  study  in  conjunction  with  its 
recent  Notice  of  inquiry  in  the  gas 
transportation  area."  Many  commenters 
that  participated  in  Phase  1  of  the 
proceedings,  particularly  in  the  public 
conference,  addressed  themselves  to  the 
eligibility  criteria  of  the  blanket 
certificate  program  as  it  applies  to  end- 
user  transportation.  In  order  to  permit 
continued  examination  of  this  issue  and 
to  afford  both  pipelines  and  their 
industrial  or  boiler  fuel  direct  customers 
ample  time  to  plan  future  transactions, 
the  Commission  now  proposes  to  extend 
for  six  months,  through  December  31, 
1985,  the  eligibility  of  non-high  priority 
end-uses  for  transportation  ser\ices 
under  the  blanket  certificate  program. 

With  respect  to  transportation 
arrangements  in  effect  on  June  30. 1985. 
but  subject  to  termination  under  the 
sunset  provisions  in  existing  §  157.209(e) 
(1)  and  (2),  the  Commission  intends  that, 
under  its  proposal,  such  arrangements 
could  continue  without  interruption 
through  December  31, 1985.  or  for  the 
term  otherwise  allowed  by  the 
regulations.  In  other  words,  no  new 


'  48  FR  at  34B73. 

■  Bnsed  on  actual  reports  and  filed  projections, 
the  Commission  estimates  that  497  Bcf  of  gas  were 
transported  under  the  Order  No  234-B  program 
l)etween  its  inception  and  December  31. 19M 
Meanwhile,  several  predictions  by  commenlers  on 
the  Notice  of  Proposed  Rulemaking  and  by 
applicants  for  reiiearmg.  p g..  liial  declining  gas 
reserves  would  result  in  curtailments  before  1985 
and  that  transportation  for  non-high  priority  end- 
uses  would  usurp  substantial  system  supplies  and 
create  higher  residential  and  commercial  gas  rates, 
have  apparently  not  come  to  pass. 

'  Interstate  Transportation  of  Gns  for  Others,  50 
FR  114  dan  2.  1985)  (Notice  of  Inquiry  (Phase  I)). 
Natural  Gas  Pipeline  Ratemaking.  Risk,  and 
Financial  Implications  After  Parlial  Wellhead 
Decontrol.  50  FR  3801  (jan  28.  1985)  INotice  of 
Inquiry  (Phases  II  and  III)|  T>)e  Commission's 
proposal  m  Order  No.  234-B  (48  I-K  34873)  to  review 
the  stHius  of  the  blanlvet  c*rtificale  rule  in  light  of 
the  current  gas  market  is  comprehended  within 
these  notices.  The  Commission  has  reque.sted 
comment  on  the  Order  No  234-B  eligibility 
criterion.  50  FR  115. 


filing  or  notice  and  protest  procedure 
would  be  required  as  a  result  of  the 
proposed  extension  of  tiine  for 
transactions  in  effect  on  June  30, 1985. 
Any  120-day  transaction  automatically 
authorized  under  §  157.209(e)(1) 
between  February  1.  1965.  and  June  30, 
1985.  would  be  permitted  to  run  its  full 
120  days.*Likew^ise,  the  duration  of  any 
lengthier  transaction  authorized  under 
§  157.209(e)(2)  and  §  157.205  before  the 
December  31, 1985,  deadline  would  be 
limited  only  by  the  new  December  31. 
1985,  deadline". 

B  Filings  by  End-Users 

For  Order  No,  234-B  transportation 
transactions  extending  beyond  120  days, 
a  pipeline  must  request  Commission 
authorization,  allowing  prior  notice  of 
the  transaction  and  an  opportunity  for 
protests  and  intervention.  18  CFR 
157.205(d).  If  a  pipeline  fails  to  request 
authorization  in  sufficient  time  to  avoid 
a  lapse  in  authorization  of  the 
transaction  at  the  end  of  120  days,  the 
end-user  could  suffer  an  unforeseen  and 
detrimental  interruption  of  deliveries. 

When  presented  with  such  facts,  the 
Commission  recently  announced  that  it 
would  seek  to  minimize  this  difficulty  by 
proposing  a  rule  to  allow  the  end-user 
that  stood  to  lose  gas  supplies  because 
of  lapsed  authorization  to  file  for 
continued  authorization  under 
§§  I57.209(e1(2)  and  157.205  on  the 
pipeline's  behalf  The  Commission 
stated  that  "there  is  merit  to  the  view 
that  an  end-user  should  not  suffer 
because  a  pipeline  was  slow  in 
complying  with  the  pnor  notice 
requirements  of  our  regulations." '°  The 
Commission  continues  to  believe  that 
affording  this  additional  avenue  to 
continued  authorization  under  Order  No. 
234-B  would  benefit  all  parties  to  the 
transaction,  without  diminishing  the 
opportunity  of  others  to  object.  The 
Commission  therefore  proposes  to 
amend  §  157.209(e)  to  allow  an  end-user 
to  file  for  authorization  on  behalf  of  its 
pipeline  supplier,  but  only  with  respect 
to  transactions  eligible  under  Order  No. 
234-B. 

l\.  Written  Comment  Procedure 

The  Commission  invites  all  interested 
persons  to  submit  written  data,  views. 


*As  both  Order  No  234-B  and  its  reheanng  order 
made  clear,  however.  120  days  it  a  maximum  term 
for  a  single  transaction.  There  is  no  automaUc 
renewal  or  rollover.  Interstate  Pipeline  Blanket 
Certificates  for  Routine  Transactions  and  Sales  and 
Transportation  by  Interstate  Pipelines  and 
Distributors.  48  FR  51436,  51444  (Nov,  B.  1983) 
(Order  Granting  in  Pari  and  Denying  in  Part 
Applications  for  Reheanng  of  Order  Nos.  319  and 
234-B)  (Order  No  319-A) 

'"Columbia  GulfTransmissuon,  29  FERC  1  81 .280 
3161.538(1964) 


and  other  information  concerning  the 
proposed  extension  of  the  Order  No. 
234-B  program.  All  comments  in 
response  to  this  notice  should  be 
submitted  to  the  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
^'orth  Capitol  Street,  .\.E..  Washington. 
DC.  2(3426.  and  should  refer  to  Docket 
Nos,  RM61-19-OO0  and  RM81-29-000, 
An  original  and  fourteen  copies  should 
be  filed.  All  com.ments  received  prior  to 
4:30  p,m.  EST  on  April  18.  1985  will  be 
considered  by  the  Commission, 

Written  submissions  wil!  be  placed  in 
the  public  file  established  in  these 
dockets  and  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission's  Division  of  Public 
Information.  Room  1000,  825  North 
Capitol  Street.  NE..  Washington,  D.C 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  ' ' 
requires  the  Commission  to  describe  the 
impact  that  a  proposed  rule  would  have 
on  small  entities  or  to  certify  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  purpose  of  this  rulemaking 
is  to  make  the  certificate  process  more 
efficient  by  streamlining  and  expediting 
the  Commission's  review  of  routine 
certificate  applications.  This  blanket 
certificate  program  is  specifically 
designed  to  reduce  the  regulatory 
burdens  of  the  certificate  process  on  all 
entities,  lai^e  and  small,  who  ultimately 
may  be  affected  by  the  process,  either 
directly  or  indirectly. 

Therefore,  in  view  of  the  nature  of  the 
blanket  certificate  program  which  is  to 
reduce  regulatory  burdens,  direct  and 
indirect,  on  large  and  small  entities,  the 
Commission  finds  that  the  amendments 
to  the  program  by  this  final  rule  do  not 
impose  any  regulatory  or  administrative 
burdens  on  a  significant  number  of  small 
entities  and  that  they  do  not  require  an 
expense  of  resources  by  such  entities. 
Accordingly,  the  Commission  certifies 
that  the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  IB  CFR  Part  157 

Natural  gas. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  its 
regulations  in  Part  157.  Chapter  1.  Title 
18.  Code  of  Federal  Regulations,  as  set 
forth  below. 


'Sl).S.C.  601-612(1962)- 
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By  direction  of  the  Commission. 
Lois  D.  Cashell, 

Acting  Secretaty. 

1.  The  authority  citdtion  for  Part  157 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
717w  (1982):  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982); 
Natural  Gas  Policy  .Act  of  1978.  15  U.S.C. 
3301-3432  (1982):  EO  12.009.  3  CFR  142  (1978). 

2.  In  §  157.209,  paragraphs  (e)(1)  and 
(e)(2)  are  each  amended  by  deleting  the 
words  "June  30, 1985."  and  inserting  in 
lieu  thereof  the  words  "December  31, 
1985.'. 

3.  In  §  157.209,  paragraph  (e)  is 
amended  by  adding  a  new  paragraph 
(e)(3)  to  read  as  follows: 

§157.209    Transportation. 
•         *         •         ♦         • 

[e]  Designation  of  End  Uses  '   '   ' 
(3)  For  any  transportation  of  natural 
gas  authorized  pursuant  to  paragraph 
(e)(2)  of  this  section,  the  applicable  end- 
user  may  file  for  authorization  under 
§  157.205(b)  on  behalf  of  the  certificate 
holder. 


[FR  Doc.  85-7359  Filed  3-27-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  420  and  450 

(FHWA  Docket  No.  85-101 

Highway  Planning  Program 
Administration 

agency:  Federal  Highway 
Administration  (FHVV.A).'dOT. 
ACTION:  .\otice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  a 
revised  regulation  which  consolidates 
and  amends  current  regulations  that 
prescribe  policies  and  procedures 
related  to  program  approval, 
authorization,  conduct,  and  reporting  of 
highway  planning  and  research  projects 
undertaken  with  Federal-aid  highway 
planning  and  research  funds  (HPR,  PR. 
and  PL).  The  proposed  regulation  has 
been  written  to  be  consistent  with 
section  15G  of  the  Surface 
Transportation  Assistance  .\ct  of  1982, 
the  urban  transportation  planning 
regulations  published  on  June  30.  1983 
(48  FR  30332)  and  FHVVAs  published 
policy  for  administering  HPR  funds  (47 
FR  49965).  It  is  intended  to  provide 
States  the  maximum  possible  flexibility 


in  selecting  activities  to  be  funded  with 
highway  planning  and  research  funds. 
DATE:  Comments  must  be  received  on  or 
before  May  28,  1985. 
ADDRESS:  Submit  written  comments, 
preferably  in  triplicate,  to  FHWA 
Docket  No  85-10,  Federal  Highway 
Administration,  Room  4205,  HCC-10.  400 
Seventh  Street,  SW.,  Washington.  D.C. 
20590.  All  comments  received  will  be 
available  for  examination  between  7:45 
a.m.  and  4:15  p.m.,  ET,  Monday  through 
Friday,  except  legal  holidays.  These 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Barna  Juhasz,  Office  of  Highway 

Planning.  (202)  426-0175. 
Mr.  Sam  W.  Rea.  [r.  (for  metropolitan 
planning  issues).  Office  of  Highway 
Planning,  (202)  426-2961.  or 
Mr.  Mike  Laska,  Office  of  the  Chief 
Counsel.  (202)  426-0761.  Federal 
Highway  Administration.  400  Seventh 
Street.  SW.,  Washington,  D.C.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  ET.  Monday  through  Friday, 
except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  This 
document  proposes  changes  to  FHWA 
regulations  for  highway  planning  in  23 
CFR  Parts  420.  Subpail"  A  and  450. 
Subpart  C. 

Paperwork  Reduction  Act 

This  proposed  rulemaking  contains 
information  collection  requirements  in 
Sections  420.105(b).  420.105(0. 
420.109(a).  420.109(b),  420.113  (b)  and  (c), 
420.115(a)  which  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  0MB 
control  numbers  2125-0028,  2125-0532, 
2125-0032,  2132-0031,  2125-0039,  2125- 
0506. 

Background  | 

Sections  134  and  307  of  Title  23. 
United  States  Code,  provide  for  highway 
planning  and  research  activities  in  the 
Federal-aid  highway  program.  Section 
307,  implemented  at  23  CFR  Part  420, 
defines  eligible  planning  and  research 
activities  and  establishes  the  framework 
for  financing  highway  planning  and 
research  by  State  highway  departments 
(States).  One  and  one-half  percent  of  the 
sums  apportioned  to  the  States  each 
year  under  23  US.C.  104  and  144  may  be 
expended  only  for  eligible  planning  and 
research  activities.  An  additional  one- 
half  percent  of  primary,  secondary,  and 
urban  system  funds  may  be  spent  on 
planning  and  research  at  the  option  of 
the  State.  Section  134.  implemented  at  23 


CFR  Part  450.  defines  transportation 
planning  activities  required  in  urbanized 
areas  before  Federal-aid  highway 
projects  may  be  approved.  Section  104(0 
of  Title  23,  U.S.C,  provides  one-half 
percent  of  all  Federal-aid  system  funds 
apportioned  to  the  States  each  year  for 
carrying  out  the  urbanized  area 
transportation  planning  requirements  of 
23  U.S.C.  134.  The  three  classes  of 
highway  planning  funds  are  HPR.  PR. 
and  PL.'The  HPR  funds  are  the  1  Vz 
percent  funds  required  to  be  expended 
on  highway  planning  and  research.  The 
PR  funds  are  the  optional  additional  '2 
percent  funds  available  for  planning  and 
research.  The  PL  funds  are  the  Vz 
percent  funds  for  urbanized  area 
transportation  planning. 

Due  to  recent  changes  in  highway 
legislation  and  regulations.  23  CFR  Part 
420,  Subpart  A,  concerning  the 
administration  of  highway  planning 
projects  undertaken  with  highway 
planning  and  research  funds  (HPR  and 
PR)  and  23  CFR  Part  450.  Subpart  C, 
concerning  metropolitan  planning  funds 
(PL)  need  to  be  revised.  The  Surface 
Transportation  Assistance  Act  of  1982 
provided  for:  (1)  Deductions  from  bridge 
program  funds,  in  addition  to  Interstate, 
primary,  secondary,  and  urban  system 
funds,  to  finance  highway  planning  and 
research;  (2)  administration  of  HPR 
funds  derived  from  all  sources 
(Interstate,  primary,  secondary,  and 
urban  systems,  and  bridge  program)  as  a 
single  fund;  and  (3)  establishment  of  a 
minimum  standard  85  percent  Federal 
share  for  HPR  and  PR  funded  projects. 
The  first  provision  provides  additional 
HPR  funds  to  help  meet  the  increasing 
costs  of  highway  planning  by  State 
highway  agencies.  The  other  two 
provisions  will  allow  simplified 
procedures  for  administering  HPR  and 
PR  funds. 

On  June  30, 1983,  the  Federal  Highway 
Administration  (FHWA)  and  the  Urban 
Mass  Transit  Administration  (UMTA) 
promulgated  a  final  regulation  on  urban 
transportation  planning  (48  FR  30332) 
which  was  effective  on  August  1.  1983. 
These  regulations:  (1)  Increased 
flexibility  at  the  State  and  local  level:  (2) 
reduced  redtape  and  simplified 
administration  of  the  urban 
transportation  planning  process:  and  (3) 
shifted  certain  responsibilities  from  the 
Federal  level  to  the  State  and  local  level, 
while  maintaining  an  appropriate 
Federal  oversight  role. 

The  FHWA  previously  published  in 
the  Federal  Register  (44  FR  2400.  January 
11,  1979.  Docket  No.  78-24)  a  proposed 
change  to  23  CFR  Part  420.  Subpart  A. 
That  regulation  was  intended  to  allow 
greater  flexibility  and  reduce  the 
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administrative  requirements  placed  on 
States  and  local  agencies  in 
administering  highway  planning  projects 
undertaken  wiih  HPR  and  PR  funds.  It 
also  included  provisions  for  work 
program  format,  submission  and 
reporting  requirements  not  contained  in 
the  existing  regulation.  A  total  of  23 
comments  were  received.  Several  of  the 
commenters  raised  concern  over  the 
proposed  reporting  requirements  and 
recommended  that  administrative 
requirements  for  the  use  of  PL  funds  be 
included  in  the  regulation.  FHWAs 
flexibility  in  dealing  with  the  comments 
on  reporting  requirements  was  limited 
when  the  Office  of  Management  and 
Budget  (O.MB)  established  uniform 
standards  for  grant  admmistration  in 
OMB  Circular  Number  A-102.  The 
reporting  requirements  contained  in  the 
proposed  renulations  are  the  minimum 
needed  b>  FHWA  to  properly  monitor 
the  use  of  Federal  funds.  The  currently 
proposed  regulation  has  been  developed 
in  accordance  with  the  reporting 
provisions  of  O.MB  Circular  Number  A- 
102.  The  proposed  regulation  provides 
the  maximum  possible  flexibility  in 
reporting  frequency.  In  response  to  the 
earlier  comments,  the  proposed 
regulation  incorporates  the  requirements 
for  administration  of  PL  funds  currently 
found  in  23  CFR  Part  450,  Subpart  C. 
Accordingly,  when  made  effective,  this 
regulation  will  replace  both  23  CFR  Part 
420.  Subpart  A.  and  23  CFR  Part  450. 
Subpart  C. 

On  November  4. 1982.  the  FHWA 
published  a  policy  for  the  u.se  of 
Federal-aid  highway  funds  for  planning, 
research,  and  development  activities  (47 
FR  49965).  This  allows  States  maximum 
flexibility  in  their  use  of  HPR  and  PR 
funds  for  planning,  as  well  as  research 
and  development.  This  same 
management  policy  with  regard  to  the 
use  of  PL  funds  is  inherent  in  the  new 
urban  transportation  planning  regulation 
(23  CFR  Part  450.  Subpart  A).  The  policy 
also  recognized  that  OMB  Circulars  A- 
102  and  A-87  will  provide  the 
appropriate  standards  and  cost 
principles  that  States  will  follow  in 
administering  these  funds.  When 
promulgated,  this  regulation  will  wholly 
.incorporate  the  prior  policy  statement 
making  further  reference  to  the  policy 
statement  unnecessary.  The  proposed 
regulation  also  recognizes  that  the 
standards  and  cost  principles  in  the 
OMB  Circulars  shall  also  be  applied  to  a 
State's  subgrantees  (e.g..  metropolitan 
planning  organizations]  except  where 
specifically  prohibited  by  law. 

Section-by-Section  .Analysis 

In  view  of  the  interest  in  these 
regulations,  23  CP'R  Part  420,  Subpart  A 


and  23  CFR  Part  450,  Subpart  C,  and  the 
substantive  changes  proposed  from  the 
previously  published  proposed 
regulation,  and  since  each  section  of  the 
existing  regulation  is  being  revised,  each 
section  of  this  rule  is  discussed  below, 
briefly  highlighting  the  significant 
changes. 

Seen  on  420.101     Purpose. 

This  section  is  essentially  the  same  as 
previously  proposed  except  that  the 
administrative  procedures  for  handling 
metropolitan  planning  funds  and 
research  and  development  activities  will 
now  be  included  in  this  regulation. 

Section  420.103    Definitions. 

This  section  is  proposed  to  be  revised 
to  include  the  metropolitan  planning 
organization  work  program.  The 
definition  of  "Class  of  Fund"  is  now 
being  retitled  "Type  of  Fund"  and 
further  discussed  in  the  preamble  of  the 
regulations. 

Section  420. 105    Policy. 

This  section  has  been  extensively 
revised  from  what  was  previously 
proposed.  It  incorporates  the  HPR  policy 
(47  FR  49965)  published  on  November  4, 
1982,  as  the  policy  to  be  followed  in 
administering  the  HPR  and  PR  funded 
activities  and  recognizes  the  final  rule 
promulgated  by  FHWA  and  UMTA 
governing  urbanized  area  transportation 
planning  as  the  basis  for  administering 
the  PL  supported  planning  program.  This 
section  also  recognizes  that  the  planning 
funds  will  be  administered  in 
accordance  with  23  U.S.C.  and  the 
Office  of  Management  and  Budget 
Circulars  Nos.  A-102  "Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments"  and  A-87  "Cost 
Principles  Applicable  to  Grants  and 
Contracts  with  State  and  Local 
Governments."  It  also  identifies  the 
State  as  having  primary  responsibility 
for  administering  the  FHWA  planning 
funds  passed  through  to  the 
metropolitan  planning  organizations. 

Section  420.107    AUocation  of  PL 
Funds. 

Proposed  §  420.107  is  essentially  the 
same  as  the  current  rule  in  450.202 
"Allocation"  except  that  paragraph  (d) 
has  been  changed  slightly  to  be  more 
consistent  with  statutory  language  for 
States  that  receive  the  minimum 
apportionment  of  PL  funds. 

Section  420.109    Work  Program. 

Although  this  section  will  extensively 
revise  what  was  previously  proposed, 
the  revisions  substantially  represent 


existing  procedures  utilized  by  the 
States  and  FHWA. 

Proposed  S  420.109(a)  will  require 
submission  of  a  work  program  in  a 
format  that  is  acceptable  to  the  FHWA. 
Although  approval  of  work  program 
format  continues  to  be  the  responsibilitv 
of  FHWA  field  offices,  it  is  FHWAs 
intention  to  allow  Stales  the  maximum 
flexibility  in  selecting  a  work  program 
format  that  will  be  most  useful  for  its 
own  program  management  purposes. 
Highwa\  planning  and  research 
activities  ma\  be  administered  in 
various  combinations  of  work  programs 
as  stated  in  §  420  105(d).  Ail  activities 
may  be  contained  in  one  inclusive  work 
program  document  or  combined  in 
various  combinations  (i.e..  statewide 
planning  and  research,  statewide 
planning  and  all  urbanized  area 
planning,  individual  urbanized  area 
programs).  Instructions  for  numbering 
highway  planning  and  research 
programs  (projects)  are  found  in 
FHWA's  "Fiscal  Management 
Information  System  Handbook." 
Appendix  D-9.' 

Section  420.109(c)(1)  will  require  a 
work  program  to  provide  cost  estimates 
for  each  federally-funded  activity  and 
those  State  funded  activities  of  national 
significance.  The  proposed  regulation 
requests  that  States  continue  to  provide 
cost  estimates  for  other  State/local 
funded  activities.  These  estimates 
should  be  included  in  a  work  program  as 
a  matter  of  good  practice  to  describe  the 
overall  planning  effort  for  a  State  or 
local  area.  At  the  State's  option,  these 
cost  estimates  m.ay  be  submitted  to 
FHWA,  since  they  provide  information 
necessary  for  assessing  the  overall  size 
of  the  highway  planning  programs  in  the 
States  and  the  adequacy  of  HPR,  PR. 
and  PL  funding  levels.  Comments  on  this 
provision  are  solicited. 

This  section  will  also  make  the 
Federal  share  for  all  classes  of  funds 
(HPR.  PR.  and  PL)  in  a  State  the  same, 
thus  simplifying  fiscal  procedures  for  the 
States  and  FHWA. 

Section  420.  Ill    Appro  vol  and 
Authorization  Procedures. 

This  section  will  incorporate  the 
various  provisions  of  §  420.109 
"Authorization  Procedures"  of  the 
existing  regulation  and  the  previously 
proposed  §  420.1'n  '  .Approval  and 
Authorization  Procedures." 

Proposed  |  420.111(c)(2)  requires 
States  to  prepare  highway  planning  and 
research  reports  snitable  for  publication. 
Publication  requires  pnor  FliWA 


'  T>iis  hundbook  is  available  for  Inspection  and 
copying  at  prescntied  in  49  CFR  Pari  7,  Appendix  0 
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.:pproval.  This  section  continues  current 
I'HWA  practice  of  allowing  States  to 
request  a  waiver  of  the  publication 
approval.  Publication  approval  does  not 
imply  FHVVA  approval  or  endorsement 
of  a  report's  findings  or 
recommendations. 

Section  420. 1 13    Prosram  Monitoring 

and  Reporting. 

This  section  will  incorporate  the 

various  provisions  of  §  -jao.ioy 
"Reporting  Requirements"  of  the 
previous  NPRM  and  is  consistent  with 
the  reporting  requirements  of  OMB 
Circular  A-102.  Attachments  H  and  I. 
This  section  also  proposes  to  establish 
an  annual  reporting  frequency  unless  the 
FHWA  determines  that  it  should  be 
more  frequent.  Comments  on  this 
provision  are  solicited. 

Section  -420.115    Financia!  Management 
System  and  Audit  Requirements. 

This  new  section  will  require  that 
State  highway  agencies  and 
metropolitan  planning  organizations 
maintain  accurate,  current,  and 
complete  financial  management  systems 
and  make  arrangements  for 
organization-wide  independent  audits  in 
accordance  with  23  CFR  Part  12. 
Responsibility  for  such  audits  rests  with 
State  and  metropolitan  planning 
organizations. 

Section  420. 117    Fiscal  Procedures. 

This  section  is  similar  to  §  420.113 
"Fiscal  Procedures"  of  the  previous 
NPRM.  Section  420.117  (b)  and  (c)  have 
been  added  to  identify  the  standards 
States  and  metropolitan  planning 
organizations  should  follow  when  they 
are  procuring  services,  supplies,  or 
etjuipment  and  in  maintaining  and 
disposing  of  the  property  acquired  with 
Federal  funds.  Section  420.117(d)  is 
included  to  establish  FHVVA  procedures 
regarding  program  income  from  planning 
projects.  Attachment  E  of  OMB  Circular 
A-102  specifics  three  options  available 
to  the  Federal  agency  for  handling 
program  income.  The  three  options  are 
to:  (1)  Add  the  income  to  the  funds 
committed  and  use  them  to  further 
eligible  program  objectives,  (2)  finance 
the  non-Federal  share  of  the  project,  or 
(3)  deduct  the  income  from  total  project 
costs  for  the  purpose  of  determining  the 
net  costs  on  which  the  Federal  share  of 
costs  will  be  based.  The  FHWA's 
current  policies  and  procedures  and  the 
proposed  rule  are  based  on  the  principle 
that  any  project  income  must  be 
credited  to  the  project  <o  determine  the 
net  cost  of  the  project  prior  to 
determining  the  Federd  share.  However, 
there  are  indications  that  treatment  of 
minor  income  ir«ay  have  been  varied. 


Comments  on  this  provision  are 
solicited. 


Regulatory  Impact      | 

These  proposed  regulations  are 
considered  to  be  nonmajor  under 
Executive  Order  12291  and 
nonsignificant  under  the  DOT  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26, 1979).  A  draft  regulatory 
evaluation/initial  regulatory  flexibility 
analysis  has  been  prepared  and  is 
available  for  inspection  in  the  public 
docket. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  agency 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  proposes  to  amend 
Chapter  I  of  Title  23,  Code  of  Federal 
Regulations,  by  removing  Part  450, 
Subpart  C,  "Metropolitan  Planning 
Funds,"  and  revising  Part  420,  Subpart 
A,  to  read  as  set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

List  of  Subjects  in  23  CFR  420  and  450 

Grant  programs — transportation, 
Highway  and  roads — planning, 
Reporting  and  recordkeeping 
requirements. 

Issued  on:  March  21, 1985. 
R.A.  Bamhart, 

Federal  Highway  Administrator,  Federal 
Highway  Administration. 

The  FHWA  hereby  proposes  to  amend 
Chapter  I  of  Title  23,  Code  of  Federal 
Regulations,  as  follows: 

PART  450— [AMENDED! 

Subpart  C— Metropolitan  Planning 
Funds  [Removed] 

1.  Part  450.  Subpart  C  is  removed  from 
23  CFR  Chapter  I. 

2.  Part  420,  Subpart  A  is  revised  to 
read  as  set  forth  below: 

PART  420— PROGRAM  MANAGEMENT 
AND  COORDINATION 

Subpart  A — Highway  Planning  Program 
Administration 


420.115    Financial  management  system  and 

audit  requirements. 
420.117    Fiscal  Procedures. 

Authority:  23  U.S.C.  104.  120,  307,  and  31,5; 
49  CFR  1.4H(b)  and  1.51(0:  and  OMB  Circular 
Nos.  A-87  and  A-102 


Sec. 

420101 

420.103 

420.105 

420.107 

420.109 

420.111 


Purpose. 
Definitions. 
Policy. 

Allocation  of  PL  funds. 
Work  program. 
Approval  and  aiithorizaliun 
procedures.  ' 

420.113    Program  monitoring  and  reporting. 


Subpart  A— Highway  Planning 
Program  Administration 

§420.101     Purpose. 

This  regulation  prescribes  the  Federal 
Highway  Administration  (FHWA) 
policies  and  procedures  for  the 
administration  of  highway  planning 
projects  undertaken  with  highway 
planning  and  research  funds  (HPR,  PR. 
and  PL).  Additional  policies  and 
procedures  regarding  research  and 
development  are  contained  in  23  CFR 
Part  511. 

§  420.103    Definitions. 

(a)  Type  of  fund—]  iPR.  PR,  or  PL 
Funds.  HPR  fund  are  the  1  Vz  percent 
funds  authorized  under  23  U.S.C. 
307(c)(2)  and  PR  funds  are  the  optional 
'/2  percent  funds  authorized  under  23 
U.S.C.  307(c)(3)  to  carry  out  the 
provisions  of  23  U.S  C.  307(c)(1).  The  PL 
funds  are  the  V2  percent  metropolitan 
planning  funds  authorized  under  23 
U.S.C.  104(0  to  carry  out  the  provisions 
of  23  U.S.C.  134. 

(b)  Work  program — Periodic 
statements  of  proposed  work  and 
estimated  costs  that  document  the 
highway  planning  and  research/ 
development  efforts  of  the  State 
highway  department  (State)  and/or  the 
metropolitan  planning  organizations. 

§420.105    Policy. 

(a)  It  is  FHWA  policy  to  administer 
the  HPR/PR  supported  highway 
planning  program  according  to  the 
following  general  principles: 

(1)  Allow  States  Maximum  possible 
flexibility  in  their  planning  and  research 
activities  while  ensuring  legal  use  of 
Federal  highway  planning  and  research 
funds  and  avoiding  duplication  of 
efforts. 

(2)  Allow  States  to  utilize  available 
planning  and  research  resources  to  meet 
the  highway  and  transportation  needs  at 
the  national.  State,  and  local  levels. 

(3)  Allow  for  the  cooperation  of  the 
States  in  providing  tlie  necessary 
planning  and  research  resources  to  meet 
national  transportation  needs. 

(4)  Within  the  limitations  of  available 
funding  and  with  the  understanding  that 
planning  activities  of  national 
significance  are  being  adequately 
addressed,  the  States  shall  determine 
which  eligible  activities  they  desire  to 
support  with  Federal  highway  planning 
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and  research  funds  and  at  what  funding 
level. 

(b)  The  States  shall  provide  data  that 
supports  FHWA  responsibilities  to 
Congress  and  to  the  public.  These  data 
will  include  information  required  for 
preparing  reports  to  Congress  and 
proposed  legislation;  allow  evaluation  of 
the  extent,  performance,  condition,  and 
use  of  the  Nation's  various  highway 
systems;  provide  the  basis  for  analyzing 
existing  and  proposed  Federal-aid 
funding  methods  and  levels  and  the 
assignment  of  user  cost  responsibility: 
contribute  to  the  critical  information 
base  on  fuel  availability,  use  and 
revenues  generated;  and  be  used  in 
calculating  apportionment  factors. 

(0MB  Control  Numbers  2125-0028  and  2125- 
0032) 

(c)  It  is  FHWA  policy  to  administer 
the  PL-supported  planning  program  in 
accordance  with  23  CFR  Part  450  which 
explains  the  cooperative  relationship 
between  the  States  and  metropolitan 
planning  organizations. 

(d)  The  statewide  planning,  urbanized 
area  planning  and  research/ 
development  activities  may  be 
administered  separately,  paired  in 
various  combinations,  or  brought 
together  as  a  single  work  program. 

(e)  The  States  shall  ensure  that  HPR, 
PR,  and  PL  funds  are  expended  for 
purposes  pursuant  to  sections  134  and 
307(c)  of  Title  23.  United  States  Code, 
and  administered  in  accordance  w'ith  23 
U.S.C;  23  CFR  Chapter  1.  Subchapters  A 
and  B;  and  applicable  sections  of  OMB 
Circulars  A-102  and  A-87. 

(f)  The  State  shall  obtain  FHWA 
approval  of  its  Highway  Planning  and 
Research  (HPR)  Work  Program  and  the 
metropolitan  planning  organizations' 
endorsed  work  programs  within  the 
State.  The  State  shall  have  primary 
responsibility  for  administering  the 
Federal  planning  funds  passed  through 
to  the  metropolitan  planning 
organizations. 

(OMB  Control  .Number  2125-0532) 

(g)  The  provisions  of  49  CFR  Part  21, 
with  respect  to  Title  VL  Civil  Rights  Act 
of  1964,  shall  apply  to  all  highway 
planning  activities  supported  with 
FHWA  funds. 

(h)  The  State  shall  administer  the 
planning  program  consistent  with  its 
overall  efforts  to  implement  section 
105(f]  of  the  Surface  Transportation 
Assistance  Act  of  1982  regarding 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals  as  defined  bv 
15  U.S.C.  637(d]  (Pub.  L.  97-124;  49  CFR" 
Part  23). 


§  420. 1 07    Allocation  of  PL  funds. 

(a)  Funds  authorized  by  23  U.S.C. 
104(f)  shall  be  allocated  to  metropolitan 
planning  organizations  in  accordance 
with  a  formula  developed  by  the  State 
and  approved  by  the  FHWA.  When 
developing  or  revising  the  allocation 
formula,  the  State  shall,  to  the  extent 
possible,  consult  with  the  affected 
metropolitan  planning  organization(s). 

(b)  The  allocation  formula  shall 
consider,  but  not  necessarily  be  limited 
to  population,  status  of  planning,  and 
metropolitan  area  transportation  needs. 

(c)  As  soon  as  practicable  after  PL 
funds  have  been  appropriated  to  the 
State,  the  State  shall  inform  the 
metropolitan  planning  organizations  and 
the  FHWA  of  the  amounts  allocated  to 
each  area. 

(d)  If  a  State  receiving  the  minimum 
apportionment  of  PL  funds  determines 
that  the  share  of  funds  to  be  allocated  to 
any  metropolitan  planning 
organization(s)  results  in  the 
metropolitan  planning  organization(s} 
receiving  more  funds  than  is  necessary 
to  carry  out  the  provisions  of  23  U.S.C. 
134,  the  State  may,  after  considering  the 
views  of  the  appropriate  metropolitan 
planning  organizations  and  with  the 
approval  of  the  FHWA.  use  these  funds 
to  finance  transportation  planning 
outside  of  urbanized  areas. 

§  420.109    Work  program. 

(a)  State  work  program.  The  highway 
planning  and  research  work  program 
shall  support  the  expenditure  of  Federal 
funds  and  be  in  a  format  that  is 
acceptable  to  the  FHWA.  The 
expenditure  of  PL  kinds  for 
transportation  planning  outside  of 
urbanized  areas  under  23  CFR  420.107(d) 
shall  be  supported  by  an  appropriate 
planning  work  program.  Research  and 
development  work  program 
requirements  are  found  in  23  CFR  511.5. 

(OMB  Control  Number  2125-0532) 

(b)  Urbanized  area  transportation 
planning  work  program.  The 
expenditure  of  Federal  transportation 
funds  for  planning  purposes  in 
urbanized  areas  shall  be  documented  as 
required  by  23  CFR  450.108, 

(OMB  Control  Number  2132-0031) 

(c)  Funding  Information.  (1)  For  each 
work  program  the  funding  information 
shall  include  a  cost  estimate  for  each 
activity,  including  those  activities  for 
producing  FHWA-required  data  (23  CF"R 
420.105(b))  using  100  percent  State  and/ 
or  local  funds.  Cost  estimates  should 
also  be  provided  for  other  planning 
activities  using  100  percent  State  and/or 
local  funds.  The  information  shall 
include  a  summary  identifying  the 


source  of  all  Federal  and  matching  funds 
showing: 

(i)  Federal  share  by  type  of  fund. 

(ii)  Matching  rate  by  type  of  fund. 

(iii)  State  and/or  local  matching  share, 
and 

(iv)  Other  State/local  funds. 

(2)  States  that  use  separate  projects  in 
accordance  with  23  CFR  420.105id) 
should  submit,  in  addition  to  the  funding 
information  required  for  each  project, 
one  overall  summan,'  showing  the 
funding  for  the  entire  State  planning  and 
research /development  effort. 

(31  HPR  funds  and  PL  funds  shall  each 
be  administered  as  a  single  fund.  Each 
class  of  PR  funds  (primarv'.  secondary, 
or  urban)  shall  be  administered 
separately.  PR  funds  may  be  selected 
from  available  balances  of  any  one  or 
combination  of  the  appropriate  classes 
of  funds  up  to  the  limiting  amount  in 
each  fund. 

(4)  The  rate  of  Federal  participation 
with  HPR.  PR.  and  PL  funds  shall  be  85 
percent  except  that  in  States  having 
nontaxable  Indian  lands  and  public 
domain  lands  exclusive  of  national 
forests  and  national  parks  and 
monuments,  exceeding  5  percent  of  the 
total  area  in  such  State,  the  Federal 
share  shall  be  increased  to  a  maximum 
of  95  percent  calculated  as  described  in 
23  U.S.C.  120(i).2 

(5)  FHWA  will  participate  in  the 
actual  cost  incurred  by  State  and  local 
agencies  provided  the  costs; 

(i)  Are  verifiable  from  the  State  or 
local  agency's  records; 

(ii)  Are  not  included  as  contributions 
for  any  other  federally-assisted  program: 

(iii)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  objectivities; 

(iv)  Are  types  of  charges  that  would 
be  allowable  under  OMB  Circular  A-87 
as  modified  by  23  CFR; 

(v)  Are  not  paid  by  the  Federal 
Government  under  another  assistance 
agreement  unless  authorized  to  be  used 
as  match  under  the  other  Federal 
agreement  and  the  laws  and  regulations 
it  is  subject  to,  and 

(vi)  Are  provided  for  in  the  approved 
budget. 

(6)  Contributions  where  no  costs  have 
been  incurred,  such  as  volunteer 
services  or  donated  property,  shall  not 
be  accepted  as  the  non-Federal  share. 

§  420. 1 1 1     Approval  and  authorization 
procedures. 

(a)  Approval.  The  State  and 
metropolitan  planning  organization  shall 
obtain  work  program  approval  and 


»  Refers  to  the  (i)  added  by  Sec.  156(c),  Pub.  L  97- 
424.  |an.  6. 1983  (96  Stat.  2134). 
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funding  authorization  prior  to  beginning 
work  on  activities  in  the  work  program. 
Such  approvals  and  authorizations 
should  be  based  on  final  work  program 
documents.  The  State  and  metropolitan 
planning  organizations  shall  also  obtain 
prior  approval  and  authorization  when  a 
revision  to  an  individual  activity  or  the 
work  program  wilt  be  necessary  for  any 
of  the  following  reasons: 

(1)  Changes  in  scope  or  objectives, 

(2)  Addition  of  an  activity  (except 
activities  requested  by  FHWA), 

(3)  The  need  for  additional  FHWA 
funds  in  the  total  project  cost,  or 

(4)  The  acquisition  of  nonexpendable 
personal  property  costing  over  Si 000. 

[h]  Avai/abj/ity  of  funds.  (1) 
Authorization  to  proceed  with  the  work 
program  in  whole  or  in  part  shall  be 
deemed  a  contractual  obligation  of  the 
Federal  Government  pursuant  to  23 
U.S.C.  106  and  shall  require  that 
appropriate  funds  be  available  for  the 
full  Federal  share  of  the  cost  of  work 
iiuthorized. 

(2)  Those  States  that  do  not  have 
sufficient  FHWA  funds  to  obligate  the 
full  Federal  share  of  their  entire  work 
program  may  request  authorization  to 
proceed  with  that  portion  of  their 
program  for  which  FHWA  funds  are 
available.  Authorization  to  proceed  may 
be  given  for  either  selected  work 
activities  or  for  a  portion  of  the  State's 
program  period.  Such  authorization  to 
proceed  shall  not  constitute  any 
commitment  of  FHWA  to  fund  the 
remaining  portion  of  the  work  program 
should  additional  funds  become 
available. 

(c)  Project  Agreement.  (1)  A  Federal- 
Aid  Project  Agreement  (ra-2)  shall  be 
executed  in  accordance  with  23  CFR 
Part  630,  Subpart  C.  for  each  planning  or 
research  and  development  work 
program,  urbanized  area  transportation 
planning  work  program,  or  any 
combination  administered  as  a  single 
Federal-aid  project  in  accordance  with 
23  U.S.C.  110(a).  The  project  agreement 
shall  be  executed  when  the  State  has 
been  authorized  to  proceed  with  the 
work  program  in  whole  or  in  part  and 
appropriate  funds  are  available  for 
Federal  participation  in  the  cost  of  the 
work.  However,  in  the  event  the  project 
agreement  is  executed  for  only  part  of 
the  work  program,  the  project  agreement 
shall  be  amended  by  execution  of  Form 
PR-2A.  Modification  of  Federal  Aid 
Project  Agreement,  at  such  time  as  the 
State  is  authorized  to  proceed  with  the 
remaining  part. 

(2)  A  provision  of  the  Federal-aid 
Project  Agreement  {PR-2)  requires  the 
States  to  prepare  suitable  reports  to 
document  the  results  of  certain 
activities.  It  also  requires  prior  FHWA 


approval  before  pubhshing  the  reports. 
The  State  may  request  a  waiver  of  the 
requirement  for  prior  approval 
Publication  approval  shall  not  imply 
FHWA  approval  or  endorsement  of  a 
report's  findings  or  recommendations. 

§  420.113    Program  monitoring  and 
reporting. 

(a)  The  State  shall  monitor  all 
activities,  including  those  of  the 
metropolitan  planning  organizations, 
supported  by  FHWA  funds  to  assure 
that  the  work  is  being  managed  and 
performed  satisfactorily  and  that  time 
schedules  are  being  met. 

(b)  The  State  shall  submit  a 
performance  report,  including  a  report 
from  each  metropolitan  planning 
organization,  that  contains  as  a 
minimum: 

(1)  Comparison  of  actual  performance 
with  established  goals. 

(2)  Progress  in  meeting  schedules, 

(3)  Comparison  of  budgeted 
(approved)  amounts  and  actual  costs 
incurred. 

(4)  Cost  overruns/underruns. 

(5)  Approved  planning  program 
revisions,  and 

(6)  Other  pertinent  supporting  data. 
(0MB  Control  Number  2125-0039) 

(c)  The  State  shall  submit  an 
expenditure  report,  including  a  report 
from  each  metropolitan  planning 
organization,  that  provides  the  status  of 
program  expenditures  in  a  format 
compatible  with  the  work  program. 
(0MB  Control  Number  212,5-0506) 

(d)  The  frequency  oi  reports  required 
by  paragraphs  (b)  and  (c)  of  this  section 
will  be  annually  unless  more  frequent 
reporting  is  determined  to  be  necessary 
by  FHWA;  but  in  no  case  will  reports  be 
required  more  frequently  than  quarterly. 
These  reports  are  due  90  days  after  the 
end  of  the  reporting  period  for  annual 
and  final  reports  and  no  later  than  30 
days  after  the  end  of  the  period  for  other 
reports. 

(e)  Events  that  have  significant  impact 
on  the  work  program(s)  shall  be 
reported  as  soon  as  they  become  known. 
The  type  of  events  or  conditions  that 
require  reporting  include:  Problems, 
delays,  or  adverse  conditions  that  will 
materially  affect  the  ability  to  attain 
program  objectives.  This  disclosure 
shall  be  accompanied  by  a  statement  of 
the  action  taken,  or  contemplated,  and 
any  Federal  assistance  needed  to 
resolve  the  situation. 

§420.115    Financial  management  system 
and  audit  requirements. 

The  financial  management  systems 
used  by  the  States  and  metropolitan 


planning  organizations  shall  provide 
that: 

(a)  Costs  are  supp  irted  by  source 
documents. 

(b)  Information  pertaining  to  FHWA 
approvals,  authorizations,  obligations, 
and  unobligated  baldnces  are 
maintained. 

(c)  Recordkeeping  and  retention 
requirements  comply  with  23  CFR  Part 
17, 

(d)  Effective  control  and 
accountability  is  exercised  over  F}1WA 
funds  to  assure  that  these  funds  are 
used  solely  for  FHWA  authorized 
purposes. 

(e)  Costs  are  allowable  in  accordance 
with  23  CFR  Parts  1  and  140,  Subpart  G. 

(f)  Indirect  costs  of  the  metropolitan 
planning  organization  are  determined  in 
accordance  with  OMB  Circular  Number 
A-87  as  modified  by  23  CFR. 

(g)  Expenditures  charged  on  an 
indirect  cost  basis  by  metropolitan 
planning  organizations  utilizing  multiple 
funding  sources  shall  be  supported  by 
an  approved  indirect  cost  allocation 
plan  and  indirect  cost  proposal. 

(h)  Audits  are  performed  in 
accordance  with  23  CFR  Part  12. 

§  420. 1 1 7    Rscal  procedures. 

(a)  Reimbursement.  Requests  for 
reimbursement  of  the  FHWA  share  shall 
be  in  accordance  with  23  CFR  Part  140. 
Subpart  A,  Reimbursement  Vouchers. 
The  FHWA  funds  shall  not  be  used  to 
reimburse  the  States  or  metropolitan 
planning  organizations  for  any  •■••ork 
accomplished  prior  to  the  fiscal  year  for 
whfch  the  funds  are  made  available. 

(b)  Procurement  Standards. 
Procedures  for  the  procurement  of 
services,  supplies  or  equipment  using 
FHWA  funds  shall  be  in  accordance 
with  23  CFR  Part  172. 

(c)  Property  Management  Standards. 
(1)  The  States  and  metropolitan 
planning  organizations  shall  account  for 
nonexpendable  tangible  property 
acquired  with  FHWA  funds  in 
accordance  with  the  following 
procedural  requirements: 

(i)  Property  records  shall  be 
maintained  accurately  and  shall  include: 

(A)  Description  of  the  property, 
identifying  numbers,  manufacturer  and 
vendor,  and  location; 

(B)  Acquisition  date,  unit  acquisition 
cost,  percentage  of  Federal 
participation,  and  who  has  retained  title 
to  property; 

(C)  Maintenance  records,  use  and 
condition  of  property  and  the  date  the 
information  was  reported; 

(D)  Ultimate  disposition  data 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
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current  fair  market  value  where  FHWA 
is  compensated  for  its  share. 

(ii)  A  physical  inventory  of  property 
furnished  by  or  acquired  with  FHWA 
funds  shall  be  taken  and  the  results 
reconciled  with  the  property  records  at 
least  once  every  2  years.  Any 
differences  between  quantities 
determined  by  the  physical  inspection 
and  those  shown  in  the  accounting 
records  shall  be  investigated  to 
determine  the  cause  of  the  difference. 
The  State  and  or  metropolitan  planning 
organization  shall,  in  connection  with 
the  inventory,  verify  the  existence, 
current  utilization,  and  continued  need 
for  the  property. 

(iii)  A  control  system  shall  be  in  effect 
to  ensure  adequate  safeguards  to 
prevent  loss,  damage,  or  theft  of  the 
property.  Any  loss,  damage  or  theft  of 
nonexpendable  property  shall  be 
investigated  and  fully  documented.  If 
the  property  was  owned  by  the  Federal 
Government,  the  FHWA  shall  be 
promptly  notified. 

(iv)  Adequate  maintenance 
procedures  shall  be  implemented  to 
keep  the  property  in  good  condition. 

(v)  Where  the  Slate  or  metropolitan 
planning  organization  is  authorized  or 
required  to  sell  the  property,  proper 
sales  procedures  shall  be  established 
which  would  provide  for  competition  to 
the  extent  practicable  and  result  in  the 
highest  possible  return. 

(2)  When  nonexpendable  tangible 
property  acquired  in  connection  with  a 
Federal-aid  highway  project  is  no  longer 
needed,  it  shall  be  used  in  connection 
with  its  other  federally-sponsored 
activities  in  the  following  order  of 
priority: 

(i)  Activities  sponsored  by  the  Federal 
Highway  Administration. 

(ii)  Activities  sponsored  by  other 
Department  of  Transportation  Agencies. 

(iii)  Activities  sponsored  by  other 
Federal  Agencies. 

(3)  When  the  State  or  metropolitan 
planning  organization  no  longer  needs 
or  cannot  use  the  property  as  provided 
in  paragraph  (c)(2)  of  this  section,  the 
property  may  be  disposed  of  or  used 
according  to  the  following  standards: 

(i)  Property  with  a  unit  cost  of  less 
than  SlOOO  may  be  used  for  any  purpose 
or  sold  without  making  a  credit  to 
Federal  funds. 

(ii)  Property  with  a  unit  cost  of  SlOOO 
or  more  may  be  used  for  any  purpose  or 
sold,  after  a  credit  is  made  to  the 
Federal  funds  in  an  amount  computed 
by  applying  the  Federal  percentage  of 
participation  in  the  cost  of  its  original 
acquisition  to  the  sale  proceeds.  If  the 
property  is  sold,  the  State  or 
metropolitan  planning  organization  shall 
do  so  in  a  manner  which  maximizes 


competition  and  the  return  from  the  sale. 
The  State  or  metropolitan  planning 
organization  shall  be  permitted  to 
deduct  and  retain  from  the  Federal 
share  Si 00  or  10  percent  of  the  proceeds, 
whichever  is  larger,  for  selling  and 
handling  expenses. 

(d)  Program  income  (i.e.,  income 
attributable  to  activities  of  a  work 
program  including,  but  not  limited  to. 
income  from  service  fees,  sales  of 
commodities,  usage  or  rental  fees)  shall 
be  shown  and  deducted  to  determine  the 
net  costs  on  which  the  FHWA  share  will 
be  based. 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  206 

Regulation  Governing  the 
Management  of  Federal  Agency 
Receipts  and  Operation  of  the  Cash 
Management  Improvements  Fund 

AGENCV:  Financial  Management  Service. 

Fiscal  Service.  Treasury-. 

action:  Notice  of  proposed  rulemaking. 

SUMMARV:  The  Fiscal  Service  is  issuing 
this  Notice  of  Proposed  Rulemaking 
(NPRM)  to  implement  Section  2652  of 
the  Deficit  Reduction  Act  of  1984.  which 
gives  the  Secretary  of  the  Treasury  the 
authority  to: 

(1)  Prescribe  the  methods  by  which 
agencies  will  collect  and  deposit  monies 
to  the  Treasury: 

(2)  Prescribe  the  time  within  which 
agencies  collecting  monies  must  deposit 
such  monies  to  Treasury; 

(3)  Assess  charges  for  noncompliance 
in  the  amount  determined  to  be  the  cost 
to  the  general  fund  of  such 
noncompliance; 

(4)  Credit  any  charges  imposed  into 
the  Cash  Management  Improvements 
Fund: 

(5)  Authorize  use  of  any  monies  in  the 
Fund  for  the  payment  of  expenses 
incurred  in  developing  and  carrying  out 
improved  methods  of  collection  and 
deposit. 

This  proposed  regulation  prescribes 
the  policies  and  guidelines  for  promoting 
effective  cash  management  through 
improved  billing,  collection,  and  deposit 
that  result  in  improved  availability  of 
funds. 

DATE:  Comments  on  this  proposed  rule 
must  be  received  in  writing  no  later  than 
May  28. 1985. 

ADDRESS:  Send  written  comments  to: 
Director.  Cash  Management  Division. 


Financial  Management  Service. 
Department  of  the  Treasury.  Treasury 
Annex  No.  1,  Room  711-PB.  Washington, 
DC  20226 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Veintemillas.  Program  Initiatives 
Branch.  Financial  Management  Service, 
Washington.  DC  (202/634-2016). 
SUPPLEMENTARY  INFORMATION: 

Lcgisldti\e  Background 

The  Defic;t  Reduction  Act  of  1984 
(Public  Law  9&-369J  requires  the 
Secretary  of  the  Treasury  to  prescribe 
regulations  to  achieve  full 
implem.entation  of  section  2652  of  the 
Act  by  October  1. 1P86.  This  notice  of 
Proposed  Rulemaking  (NPRM)  is 
intended  to  result  in  publication  of  a 
Final  Rule  to  be  effective  October  1. 
1985,  to  ensure  that  this  legislative 
requirement  is  fulfilled. 

Development  of  the  Notice  of  Proposed 
Rulemaking 

The  Department  of  the  Treasury. 
Financial  Management  Service 
(hereinafter  referred  to  as  "the 
Service"),  has  been  delegated  the 
responsibility  for  developing 
regulation(s)  and  supporting  procedures 
to  implement  section  2652  of  the  Act. 

Due  to  the  governmentwide  impact  of 
the  legislation,  it  was  determined  that 
agency  involvement  in  the  development 
of  the  regulationsfs)  and  supporting 
procedures  would  be  crucial. 

A  decision  was  made  to  convene  a 
go\  ernmentwide  task  force  coordinated 
by  Service  personnel  to  assist  in 
im.plementation  of  the  legislation. 

This  NPRM  was  developed  by  a  task 
force  group  consisting  of  representatives 
from  the  Departments  of  Agriculture. 
Defense.  Education.  Treasury.  Housing 
and  Urban  Development,  the  Small 
Business  Administration,  and  the  Office 
of  Management  and  Budget  (OMD). 

A  separate  task  force  group  has  met  to 
update  the  Treasury  Financial  Manual 
(TFM)  as  a  result  of  the  regulation 
contained  in  this  NPRM, 

Regulatory  Text 

The  following  inform.ation  details 
background  related  to  specific  sections 
of  the  regulatory  text  which  the 
governmentwide  task  force  group  felt 
required  supplementary  information. 

Scope  and  Application  (Section  206. 1) 

The  primary  purpose  of  this  regulation 
is  to  cause  agencies  to  utilize  the  mosf 
effective  and  efficient  collection 
systems,  not  to  assess  penalties  for 
noncompliance.  The  proposed  regulation 
takes  into  account  the  significant  cash 
management  improvements  already 
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instituted  by  agencies.  Over  the  last 
several  years,  the  20  Reform  "88 
agencies  have  been  activ"!y  working 
with  Treasury  and  ONfB  to  initiate  and 
implement  suistantial  cash  management 
Knprov^merts  Each  of  the  20  agencies 
.^:as  a  de.si^iatcd  casli  management 
officer,  and  a  reporting  system  has  been 
developed  which  has  docum.ented 
substantial  savings  related  to  over  400 
initiatives  governmentwide. 

The  approach  in  developing  the 
regulatory  text  is  to  make  cash 
management  an  integral  part  of  each 
agency's  o.r    :  !  niaingement  planning 
process.  Treasury  intends  to  continue 
working  with  each  agency  in  a 
cooperative  manner,  and  to  act  as  a 
consultant  and  aid  to  agencies  in 
developing  cash  management 
improvements.  As  stated  before,  this 
approach  is  based  on  the  understanding 
that  most  aqenices  to  date  have 
cooperated  with  Treasu.-y  and  OMB  in 
making  cash  man.^gement 
improvemtiits.  Treasury  does,  on  the 
other  hand,  have  a  responsibility  to 
ensure  that  agencies  continue  these 
efforts  on  a  long-term  basis.  Each 
aciency  must,  therefore,  be  aware  that 
1  reasury.  in  fulfilling  the  responsibility 
which  comes  with  this  new  authority,  is 
required  under  the  law  to  recover  the 
Govenment's  losses  that  result  from 
inappropriate  collection  practices. 

Definitions  (Section  206.2) 

Agency.  The  definition  of  an  executive 
agency  was  based  on  31  U.S.C. 
3-01(a)!4).  formerly  31  U.S.C.  951. 

Monies.  The  legislation  empowers 
Treasury  to  assess  charges  when 
receipts  are  held  undeposited  by  an 
agency  beyond  a  specified  period  of 
time  or  are  caused  to  be  received/ 
deposited  through  an  inefficient 
collection  mechanism.  Most 
governmental  receipts  are  in  payment  of 
amounts  owed,  and  are  clearly  within 
the  intended  scope  of  the  law.  Less 
obvious  is  the  applicability  of  the  law  to 
the  relatively  smaller  volume  of  receipts 
that  relate  to  donations  and  other 
voluntary  contributions  to  specific  or 
general  government  purposes.  There  is 
no  distinction  between  cash 
management  principles  related  to 
voluntary  contributions  and  those 
related  to  amounts  owed,  and  often  the 
two  types  are  physically  intermingled. 

Collection  and  Deposit  Procedures 
(Section  206.5) 

The  Deficit  Reduction  Act  of  1984 
amends  subsection  (c)  of  31  U.S.C.  3,302 
to  require  agencies  to  deposit  receipts 
within  3  days,  and  also  authorize  the 
Secretary  of  Treasury  to  prescribe 
through  regulation  a  greater  or  lesser 


period  of  time  for  deposit  of  receipts. 
Good  cash  management  calls  for  deposit 
of  receipts  as  soon  as  possible  afler  they 
are  received.  Therefore,  this  proposed 
regulation  provides  that  agencies  will 
achieve  same  day  deposit.  Many  factor 
can  impact  on  an  agency's  ability  to 
achieve  this  goal.  Volume  and  location 
of  receipts,  time  of  day  received, 
depositary  cutoff  times,  and  seasonality 
are  some  of  these.  Therefore,  this 
proposed  regulation  provides  that 
agencies  may  make  next-day  deposits  if 
it  is  not  cost-effectiva  or  practicable  to 
achieve  same  day  deposits. 

It  is  expected  that,  to  the  extent 
possible,  techniques  juch  as  color-coded 
envelopes,  a  unique  post  office  box.  etc.. 
will  be  used  to  meet  tfie  same  day 
deposit  requirement. 

Cash  Management  Planning  and  Review 
(Section  206.6 J 

The  intent  of  this  section  of  the 
regulation  is  to  advise  agencies  of  the 
need  for  an  internal  Gash  Management 
Plan.  In  order  for  agencies  to  be 
effective  in  their  cash  management 
activities,  they  need  to  develop  an 
annual  strategy  or  "Plan",  establishing 
realistic  objectives  for  the  next  fiscal 
year.  The  Plan  therefore  should  be 
developed  on  an  annual  basis;  a  copy 
should  be  given  to  Treasury  by  October 
1  of  each  year.  The  requirement  for  an 
agency  Cash  Management  Plan  already 
exists  in  the  TFM  Chapter  6-8000, 
therefore  the  preparation  of  the  Plan  will 
not  cause  substantial  additional 
workload  for  each  agency.  The  Service 
will  provide  guidance  to  agencies 
concerning  suggested  format  and 
content  of  the  Plan  in  TFM  Chapter  &- 
8000.  Periodic  reporting  on  agency 
implementation  of  its  Cash  Management 
Plan  will  be  limited  to  a  level  of  detail 
which  will  not  create  a  reporting  burden 
on  the  agencies. 

Operation  of  and  Payments  From  the 
Cash  Management  Improvements  Fund 
(Section  206.8) 

The  regulation  provides  for  the 

establishment  in  the  Treasury  of  the 
United  States  of  a  revolving  fund  to  be 
known  as  the  "Cash  Management 
Improvements  Fund. '  Section  2652  of 
the  Deficit  Reduction  Act  of  1984 
decrees  that  "sums  in  the  Fund  shall  be 
available  without  fiscal  year  limitation 
for  the  payment  of  expenses  incurred  in 
developing  (prescribed)  methods  of 
collection  and  deposit  (of  agency 
funds)."  The  Fund  shall  also  be 
available  for  the  payment  of  "expenses 
incurred  in  carrying  out  collections  and 
deposits  using  such  methods,  including 
the  costs  of  personal  services  and  the 


c  osts  of  the  lease  or  purchase  of 
equipment  and  operating  facilities." 

Special  Analyses 

The  Financial  Management  Service 
has  determined  that  this  proposal  is  not 
a  major  rule  for  purposes  of  E.O.  12291. 
Therefore,  no  regulatory  impact  analysis 
is  required. 

It  has  been  certified  that  the 
rulemaking  proposed  herein  will  not 
have  a  significant  economi-:  impact  on  a 
substantial  number  of  smail  entities. 
Accordingly,  a  Regulatory  Flexibility 
Act  analysis  is  not  required. 

List  of  Subjects  in  31  CFR  Part  206 

Banks,  banking. 
Carole  |ones  Dineen. 
Fiscal  A  ssistant  Secretary. 
March  21. 1985. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  add  a  new 
Part  206  to  31  CFR,  Chapter  II,  to  read  ns 
follows: 

PART  206- MANAGEMENT  OF 
FEDERAL  AGENCY  RECEIPTS  AND 
OPERATION  OF  THE  CASH 
MANAGEMENT  IMPROVEMENTS  FUND 


Sec. 

206.1 

2062 

206.3 

206.4 

206.5 

2066 


Scope  and  application. 
Definitions. 

Billing  policy  and  procedures. 
Collection  mechanisms. 
Collection  and  deposit  procedures. 
Cash  management  planning  and 
review. 

206.7  Charges. 

206.8  Operation  and  payments  from  the 
Cash  Management  Improvements  Fund. 

Authority:  31  U.S.C.  321;  31  U.S.C.  3301, 
3:102.  and  3720. 

§206.1    Scope  and  Application. 

This  regulation  applies  to  all 
government  departments  and  agtmcies 
in  the  Executive  Branch  (except 
Tennessee  Valley  Authority)  which 
collect  monies  owed  to  the  Government, 
This  regulation  does  not  apply  to 
interagency  transfers.  Policies  and 
guidelines  are  prescribed  for  promoting 
effective  cash  management  through 
improved  billing,  collection,  and  deposit 
that  result  in  improved  availability  of 
funds.  Authority  to  implement  this 
regulation  has  been  delegated  within 
Treasury  to  the  Commissioner  of  the 
Financial  Management  Service, 
hereinafter  referred  to  as  "the  Service." 
The  Service  maintains  the  final 
authority  as  granted  under  the  Deficit 
Reduction  Act  of  1984  to  specify  use  of  a 
particular  method  or  mechanism  of 
collection  and  deposit  by  an  agency  and 
to  recover  costs  that  result  from 
noncompliance.  Agencies  are  prohibited 
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under  this  regulation  from  entering  into 
new  contractual  agreements  which 
affect  the  cash  management  processes 
of  agency  collections  without  the  prior 
approval  of  the  Service,  as  described  in 
the  Treasury  Financial  Manual  (TFM) 
Chapter  6-8000. 

§  206.2    Definitions. 

For  the  purposes  of  this  regulation,  the 
following  definitions  apply: 

(a)  "Agency"  means:  Any  department, 
instrumentality,  office,  commission, 
board,  service,  government  corporation. 
or  other  establishment  in  the  Executive 
Branch.  This  regulation  does  not  apply 
to  the  Tennessee  Valley  Authority,  as 
prescribed  by  the  Deficit  Reduction  Act 
of  1984. 

(b)  "Billing"  means:  Any  of  a  variety 
of  means  by  which  the  Government 
places  a  demand  for  payment  against  an 
entity  that  is  indebted  to  the 
Government.  The  term  encompasses 
invoices,  notices,  initial  demand  letters, 
and  other  forms  of  notifications. 

(c)  "Collect"  means:  The  process  of 
effecting  a  collection. 

(d)  "Collection"  means:  The  transfer 
of  monies  from  a  source  outside  the 
Federal  Government  to  an  agency  or  to 
a  financial  institution  acting  as  an  agent 
of  the  Government. 

(e)  "Collection  Mechanism"  means: 
Any  one  of  a  number  of  tools  or  systems 
by  which  monies  are  transferred  to  the 
Government  from  a  source  outside  the 
Government. 

(f)  "Cutoff  time"  means:  A  time 
predesignated  by  the  financial 
institution  beyond  which  transactions 
presented  or  actions  requested  will  be 
considered  the  next  banking  day's 
business. 

(g)  "Same  Day  Deposit"  means:  A 
deposit  made  before  the  cutoff  time  on 
the  day  on  which  the  funds  to  be 
deposited  were  received  by  the  agency. 
For  example,  if  any  agency  receives 
funds  for  deposit  at  10  am  on  Monday 
and  transmits  the  deposits  by  1  pm  on 
Monday  (the  bank's  cutoff  time)  then 
same-day  deposit  has  been  achieved. 

(h)  "Next  Day  Deposit"  means:  A 
deposit  made  before  the  cutoff  time  on 
the  day  following  the  day  on  which  the 
funds  to  be  deposited  were  received  by 
the  agency.  For  example,  if  an  agency 
receives  funds  for  deposit  at  3  pm  on 
Monday,  and  transmits  the  deposits  to 
the  bank  by  1  pm  on  Tuesday  (the 
bank's  next  cutoff  time)  then  nexl-day 
deposit  requirements  are  met. 

(i)  "Deposit"  means:  As  a  noun, 
means  money  that  is  being  or  has  been 
transferred  to  the  credit  of  the  U.S. 
Treasury.  Such  transfers  can  be  made 
by  agencies  or  directly  by  the  remitter. 
All  such  transfers  are  effected  through  a 


Federal  Reserve  bank  or  other  financial 
institution.  As  a  verb,  means  the  act  of 
making  a  transfer  of  money  to  the  credit 
of  the  U.S.  Treasury  by  an  official  of  an 
agency. 

(j)  "Depositary"  means:  A  bank  or 
other  financial  organization  which  has 
been  designated  by  the  U.S.  Treasury  to 
receive  monies  for  credit  to  the  U.S. 
Treasury. 

(k)  "Fund"  means:  The  Cash 
Management  Improvements  Fund — 

(1)  "Monies"  (same  as  "recipients") 
means:  Currency,  negotiable 
instruments,  and/or  demand  deposits 
owed  to  or  collected  by  an  agency. 

(m)  "Service"  means:  The  Financial 
Management  Service  (formerly  the 
Bureau  of  Government  Financial 
Operations).  Department  of  the 
Treasury. 

(n)  "Treasury  Financial  Manual" 
means:  Manual  produced  by  Treasury 
containing  procedures  to  be  observed  by 
all  government  departments  and 
agencies  in  relation  to  central 
accounting,  financial  reporting,  and 
other  governmentwide  fiscal 
responsibilities  of  the  Department  of  the 
Treasury.  Volume  I.  Chapter  6-8000  of 
the  Manual  contains  cash  management 
procedures  to  be  followed  pertaining  to 
these  regulations. 

§  206.3     Billing  Policy  and  Procedures. 

The  billing  process  is  considered  an 
indispensable  part  of  an  effective  cash 
management  program.  In  those 
situations  where  bills  are  required  and 
the  failure  to  bill  would  affect  the  cash 
flow,  bills  will  be  prepared  and 
transmitted  within  5  business  days  of 
the  creation  of  an  account  receivable. 
Agencies  may  prepare  and  transmit  bills 
later  than  the  5  day  timeframe  if  they 
can  demonstrate  that  it  is  cost  effective 
to  do  so.  In  addition,  the  bill  must 
include  the  terms  and  dates  of 
paymients,  and  late  payment  provisions, 
if  applicable.  Terms  and  dates  of 
payments  will  be  no  worse  than 
industry  standards.  The  TFM  Chapter  6- 
8000  describes  detailed  billing  policies, 
procedures,  and  industry  standards,  and 
will  be  enforceable  under  this 
regulation 

§  206.4    Collection  Mechanisms. 

(a)  Agencies'  collection  processes 
shall  include  procedures  which  provide 
for  prompt  and  continuing  action  to 
collect  monies  owed  to  that  agency.  The 
TFM  Chapter  6-8000  prescribes 
guidelines  to  be  followed  in  developing 
and  implementing  such  procedures.  Any 
such  system  must  expedite  credit  and 
availability  of  these  monies  to  the  U.S. 
Treasury.  Collections  are  made  through 
a  number  of  alternative  collection 


mechanisms.  The  most  fundamental,  but 
least  desirable,  form  of  collection 
mechanism  requires  the  remitter  to 
deliver  monies  to  the  offices  of  the 
agency  to  whom  the  monies  are  owed 
The  most  desirable  means  of  processing 
collections  is  through  the  use  of  some 
form  of  electronic  funds  transfer,  which 
expedites  credit  and  availability  of 
funds  into  the  banking  system,  thereby 
bypassing  agenc\  handling  of  monies. 

(b)  In  prcposing  an  appropriate 
collection  mechanism,  agencies  will 
attempt  to  minimize  total  costs  to  the 
Government,  including  known  or 
estimated  agency  personnel  costs,  costs 
of  procurement,  equipment  and  system 
implementation  and  maintenance  costs, 
and  interest  costs.  A  feasibility  study, 
including  a  cost-benefit  analysis,  which 
addresses  possible  collection 
mechanisms,  will  precede  any  decision 
on  implementation  of  a  certain 
mechanism.  Improvements  to  the 
existing  s\stem  will  be  addressed  as 
one  option.  Interest  sa\  mgs  should  be 
measured  against  the  existing  deposit 
system.  Future  year  cash  flows  will  be 
considered  especially  if  significant 
increases  or  decreases  are  pro)ected. 
Seasonality  and  the  nature  of  the 
collection  items  (e.g..  cash,  check, 
money  order)  also  must  be  considered. 
Interest  savings  will  be  addressed  by 
source:  e.g..  elimination  or  reduction  of 
mail,  processing,  and  availability  float. 

(c)  Selection  of  the  best  collection 
mechanism  is  a  joint  responsibility  of 
the  agencies  and  the  Service  Agencies 
have  the  pnmary  responsibility  for 
conducting  cash  management  reviews; 
documenting  their  collection  systems: 
gathering  volume  and  dollar  data 
relative  to  the  operation  of  the  systems: 
taking  the  initiative  to  improve  the 
mechanism  for  effecting  their 
collections;  and.  funding  any 
implementation  and  operational  costs 
above  those  normally  funded  by 
Treasury  The  Service  s  pnmar\  role  is 
as  consultant,  facilitator,  and  regulator 
and  it  will  conduct  periodic  reviews  of 
agencies'  cash  management  programs  in 
furtherance  of  that  role.  The  Ser\'ice  is 
also  the  required  approval  authority 
when  an  agency  desires  to  convert  from 
one  collection  mechanism  to  another. 
The  Service's  approval  must  also  be 
obtained  prior  to  an  agency  entering  into 
new  contractual  agreements  which 
would  affect  the  cash  management 
processes  of  agency  collections, 

(d)  In  \  lew  of  the  significant  cash 
management  savings  that  can  accrue  as 
a  result  of  con\  erting  from  one 
collection  mechanism  to  another,  the 
Service  is  empowered  to  prescribe  the 

■  use  of  a  specific  collection  mechanism 
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for  mandatory  use  in  a  designated 
portion  of  an  agency's  collection  system. 
In  so  doing,  the  Service  shall  give 
consideration  to  agency  program 
requirements,  an  agency's  costs  of 
implementation,  recurring  operational 
costs,  and  other  management 
improvements. 

§  206.5    Collection  and  deposit 
procedures. 

(a)  Prompt  collection  and  deposit  of 
monies  are  imperative  to  good  cash 
management.  This  regulation  prescribes 
the  following  timeframe  requirements: 

(1)  Agencies  will  achieve  same  day 
deposit  of  monies.  Where  same  day 
deposit  is  not  cost-effective  or  is 
impracticable,  next  day  deposit  of 
monies  must  be  achieved. 

(2)  Deposits  will  be  made  at  a  time  of 
the  day  prior  to  the  depositary's 
specified  cutoff  time,  but  as  late  as 
possible  in  order  to  maximize  daily 
deposit  amounts. 

(3)  When  cost-beneficial  to  the 
Government,  agencies  will  make 
multiple  deposits. 

(b)  Exceptions  to  the  above  policies 
are  as  follows; 

(1)  Collections  of  less  than  $1,000  may 
be  accumulated  and  deposited  when  the 
total  reaches  Si, 000.  When  the  agency 
can  fully  cost-justify  retaining 
collections  in  excess  of  Si. 000.  it  may 
retain  them.  However,  in  no  case  will 
deposits  be  made  less  frequently  than 
weekly 

(2)  The  mailing  of  deposits  to  Federal 
Reserve  Banks  may  be  used  when  all 
other  methods  of  deposit  cannot  be  cost- 
justified  or  no  other  method  of  deposit  is 
available, 

(c)  Agencies  will  use  expeditious 
procedures  and  processes  in  their 
receipt  processing.  Priority  will  be  given 
to  procedures  which  will  impact  the 
timeliness  of  availability  of  funds  to  the 
Treasury.  Automation  will  be  used  when 
It  IS  beneficial  to  the  Government.  The 
current  and  future  projection  of  volume 
of  receipts  will  be  given  full 
consideration  in  all  upgrades  to  systems. 

§  206.6    Cash  management  planning  and 
review. 

(a)  The  primary  responsibility  to 
implement  an  effective  cash 
management  program  rests  with  the 
agencies.  As  part  of  an  agency's  overall 
responsibility,  the  agency  must 
constantly  seek  methods  to  bring  about 
cash  management  savings  and 
periodically  perform  cash  management 
reviews  to  identify  areas  needing 
improvement. 


(b)  Separately,  or  as  part  of  its  cash 
management  review  process,  agencies 
are  expected  to  document  cash  flows  in 
order  to  provide  an  overview  of  an 
agency's  cash  activities  and  to  identify 
areas  that  will  yield  the  highest  savings 
after  cash  management  initiatives  are 
implemented. 

(c)  An  agency's  initial  and  subsequent 
cash  management  reviews  should 
provide  the  basis  for  preparation  of  an 
internal  Cash  Management  Plan  for  its 
use,  a  copy  of  which  should  be  provided 
to  the  Service  as  prescribed  by  the  TFM 
Chapter  6-8000.  The  Plan  must  include 
appropriate  audit  trial  information  that 
can  be  used  to  determine  compliance 
and  performance.  TFM  Chapter  6-8000 
provides  guidance  to  agencies  in 
performing  periodic  cash  management 
reviews,  developing  a  Cash 
Management  Plan,  and  submitting 
periodic  reporting  on  the  Plan,  These 
procedures  include  the  information, 
format,  and  timeframe  requirements. 
The  TFM  Chapter  6-8000  also  prescribes 
the  procedures  to  be  followed  by  the 
Service  in  reviewing  and  approving 
agency  submissions.  At  a  minimum, 
periodic  reports  must  be  submitted  by 
the  agencies  to  the  Service  on  progress 
made  in  implementing  the  Plan  and  cash 
management  savings  resulting  from 
implementation  of  each  cash 
management  initiative. 

(d)  Treasury  will  periodically  review 
an  agency's  cash  management  program 
to  ensure  that  adequate  progress  is 
being  made  to  improve  overall  cash 
management  at  the  agency.  As  part  of 
Treasury  oversight  authority,  it  may 
visit  the  agency  and  review  all  or 
specific  cash  management  activities  of 
the  agency.  Agencies  will  be  notified  in 
advance  of  Treasury's  review  and  will 
be  required  to  provide  Treasury  with 
documentation  of  its  cash  flows  within 
the  timeframes  and  format  required  by 
the  TFM  Chapter  6-8000. 

§206.7    Charges.       ' 

(a)  As  discussed  in  Section  206.6.  the 
Service  will  monitor  agency 
performance.  Part  of  the  monitoring 
process  will  include  discussion  and/or 
correspondence  between  the  Service 
and  the  agency  in  which  improved 
methods  of  cash  management  will  be 
suggested  and  discussed.  The  agency 
will  be  given  a  full  opportunity  to  concur 
or  nonconcur  and  to  recommend 
alternative  solutions.  Following  the 
conclusion  of  this  process,  the  agency 
will  be  given  a  reasonable  period  of  time 
to  improve  its  cash  management 
performance.  The  Service  will  consider 


objections  which  the  agency  may  have 
to  a  suggested  cash  management 
improvement  and  will  consider 
alternative  mechanisms  or 
implementation  schedules  which  the 
agency  may  propose.  In  cases  where 
noncompliance  in  a  specific  area  has 
continued  past  the  established  target 
date,  the  Commissioner.  Financial 
Management  Service,  will  authorize 
imposition  of  a  charge  against  the 
agency  in  the  amount  determined  to  bo 
the  cost  to  the  general  fund  of  such 
noncompliance,  A  separate  charge  will 
be  imposed  for  each  deficiency.  The 
charge  will  be  calculated  following 
procedures  outlined  in  TFM  Chapter  6- 
8000.  and  will  be  assessed  for 
appropriate  periods  of  time.  The  agency 
will  absorb  the  charge  from  within  funds 
available  for  the  administration  or 
operation  of  the  program(s)  to  which  thi^ 
collections  relate. 

(b)  The  Commissioner.  Financial 
Management  Service,  will  formally 
terminate  the  charge  when  the 
Commissioner  has  determined  that  the 
agency  has  complied.  In  addition,  on  an 
annual  basis,  the  Commissioner  will 
review  the  agency  performance  and 
calculation  of  the  charge,  and  will  notify 
the  agency  of  any  changes  to  the  amount 
being  charged. 

§  206,8     Operation  and  payments  from  the 
Cash  Management  Improvements  Fund. 

(a)  The  Cash  Management 
Improvements  Fund  will  be  operated  as 
a  revolving  fund  by  the  Financial 
Management  Service.  Monies  will  be 
paid  into  the  Fund  based  on  charges 
assessed  under  Section  206.7.  The 
Financial  Management  Service  will  also 
disburse  any  payments  from  the  Fund. 

(b)  As  prescribed  by  the  authorizing 
legislation,  sums  in  the  Fund  shall  be 
available  without  fiscal  year  limitation 
for  the  payment  of  expenses  incurred  in 
developing  improved  methods  of 
collection  and  deposit  and  the  expenses 
incurred  in  carrying  out  collections  and 
deposits  using  such  methods,  including 
the  costs  of  personal  services  and  the 
costs  of  the  lease  or  purchase  of 
equipment  and  operating  facilities, 

(c)  In  addition  to  all  reports  required 
by  law  and  regulation,  the  Treasury  will 
prepare  and  publish  a  full  report  on 
receipts,  disbursements,  balances  of  the 
Fund,  and  full  disclosure  on  projects 
financed  by  the  Fund. 

|FR  Doc.  85-7310  Filed  3-27-65:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  97 

I  DoD  Directive  5405.xx  I 

Release  of  Official  Information  in 
Litigation  and  Testimony  by 
Department  of  Defense  Personnel  as 
Witnesses 

action:  Proposed  rule;  correction. 

summary:  This  document  corrects  a 

proposed  rule  that  appeared  on  page 

10248  in  the  Federal  Register  on 

Thursday.  March  14,  1985  (50  FR  10248). 

This  action  is  necessan,-  to  correct 

typographical  errors  and  changes  to 

subject  rule. 

DATE:  Written  comments  must  be 

received  by  April  15,  1985. 

ADDRESS:  .Assistant  General  Counsel  for 

Legal  Counsel.  Office  of  the  Secretary  of 

Defense,  Department  of  Defense,  Room 

3E988,  The  Pentagon,  Washington,  DC 

20301-1600. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kathleen  A.  Buck,  telephone  (202) 

697-2714. 

The  following  corrections  are  made  to 
50  FR  10248  (issue  of  March  14,  1985): 

§97.6    (Corrected) 

1.  On  page  10249  (subparagraph 
97.6(b),  line  7),  the  words  "paragraph 
97.6(a)"  is  corrected  to  read  "paragraph 
(a)". 

2.  On  page  10249  (subparagraph 
97.6(b)(5),  line  12),  insert  the  word 
"exempt"  between  the  words  "matters" 
and  "from". 

3.  One  page  10250  (subparagraph 
97.6(d)): 

Line  3:  Date  of  DoD  7230.7  to  read 
"January  29,  1985" 

Line  5:  The  words  "subsection  97,6(a) ' 
is  corrected  to  read  "paragraph  (a)  of 
this  section". 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

March  25,  1985. 

|FR  Doc.  85-7373  Filed  3-27-85:  8:45  am] 

BILLING  CODE   3eiO-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
ICGD13  85-041 

Regatta;  Seattle  Seafair  Budweiser 
APBA  Gold  Cup  Race 

agency:  Coast  Guard,  DOT. 


action:  Notice  of  proposed  rule  making.       Discussion  of  Proposed  Regulations 


summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish  an 
area  of  controlled  navigation  upon  the 
waters  of  Lake  Washington, 
Washington,  from  July  31  until  August  4, 
1985.  This  is  necessary  due  to  the 
unlimited  hjdroplane  races  scheduled 
for  this  time  period  as  pari  of  Seattle's 
Seafair  Budweiser  APBA  Gold  Cup 
Race.  The  Coast  Guard  through  this 
action  intends  to  insure  the  safety  of 
spectators  and  participants  in  this  event. 

DATES:  Comments  must  be  received  on 

or  before  May  13,  1985. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (osr).  Thirteenth 
Coast  Guard  District,  915  Second  Ave., 
Seattle,  WA  98174.  The  comments  and 
other  materials  referenced  in  this  notice 
will  be  available  for  inspection  and 
copying  at  the  Thirteenth  Coast  Guard 
District  Office.  Search  and  Rescue 
Branch,  Room  3542,  915  Second  Ave., 
Seattle,  WA  98174.  Normal  office  hours 
are  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

CAFI  D.j.  BLUETT,  Chief,  Search  and 
Rescue  Branch,  (206)  442-5880. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rule  making  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD13  85-04)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
'  apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  regulations  may  be 
changed  in  light  o/  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rule-making  process. 

Drafting  Information 

I  he  drafters  of  this  notice  are  CDR 
D.H.  HAGEN,  USCGR,  project  officer. 
Thirteenth  Coast  Guard  District  Search 
and  Rescue  Branch,  and  LCDR  D,G, 
BECK,  USCG,  project  attorney. 
Thirteenth  Coast  Guard  District  Legal 
Office. 


Each  year.  SE.AF.'MR  I.NC.  a  nun- 
profit  corporation,  sponsors  an 
unlimited  h\drop!ane  regatta  on  the 
waters  of  Lake  Washington  This  year, 
that  organization  is  sponsoring  the 
Seattle  Seafair  Budweiser  APBA  Gold 
Cup  Race  This  five  (5)  day  e\ent  draws 
several  thousand  spectators  to  the 
beaches  and  waters  su.'^rounding  the 
Lake  Washington  race  course  A  large 
number  of  these  spectators  view  the 
event  from  over  eight  hundred  (800) 
pleasure  craft  which  anchor  around  the 
race  course.  To  insure  the  safety  of  both 
the  spectators  and  the  participants, 
special  navigational  rules  are  required. 

By  the  authority  contained  in  Title  46, 
U.S.  Code,  section  454,  as  implemented 
by  Title  33.  Part  100.  Code  of  Federal 
Regulations,  a  special  local  regulation 
controlling  navigation  on  the  waters 
described  is  required.  By  the  same 
authority,  the  waters  involved  will  be 
patrolled  by  vessels  of  the  U.S.  Coast 
Guard.  Coast  Guard  Officers  and/or 
Petty  Officers  will  enforce  the 
regulations  and  cite  persons  and  vessels 
in  violation. 

Economic  .Assessment  and  Certificatiun 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26,  1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  regulations  affect 
only  spectators  and  participants  to  the. 
race  and  applies  to  a  small  area  of  Lake 
Washington.  In  addtion  it  will  be  in 
effect  for  only  five  (5)  days,  two  (2)  of 
those  days  being  Saturday,  and  Sunday. 
There  is  no  commercial  traffic  in  this 
area  of  the  lake. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (Water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
by  adding  §  100.35-1314  to  read  as 
follows: 


§  1 00.35- 1 3 1 4    Lake  Washington  1 985 
Seattle  Seafair  Budweiser  APBA  Gold  Cup 
Race. 

(a)  From  July  31  to  August  3. 1985,  this 
regulation  will  be  in  effect  from  8:00  a.m. 
until  5:00  p.m.  On  August  4.  1985,  this 
regulation  will  be  in  effect  from  8:00  a.m. 
until  one  hour  after  the  conclusion  of  the 
last  race. 

(b)  The  area  where  the  Coast  Guard 
will  restrict  general  navigation  by  this 
regulation  during  the  hours  it  is  in  effect 
is: 

(1)  The  waters  of  Lake  Washington 
bounded  by  the  Mercer  Island  (Lacey  V. 
Murrow)  Bridge,  the  western  shore  of 
Lake  Washington,  and  the  east/west 
line  drawn  tangent  to  Bailey  Peninsula 
and  along  the  shoreline  of  Mercer 
Island. 

(c)  The  area  described  in  paragraph 
(b)  has  been  divided  into  two  zones.  The 
zones  are  separated  by  a  log  boom  and 

a  line  from  the  southeast  comer  of  the 
boom  to  the  northeast  tip  of  Bailey 
Peninsula.  The  western  zone  is 
designated  Zone  I,  the  eastern  zone. 
Zone  II.  (Refer  to  NOAA  chart  18447). 

(d)  The  Coast  Guard  will  maintain  a 
patrol  consisting  of  active  and  auxiliary 
Coast  Guard  Vessels  in  Zone  II.  The 
Coast  Guard  patrol  of  this  area  is  under 
the  direction  of  the  Coast  Guard  Patrol 
Commander  (the  "Patrol  Commander"). 
The  Patrol  Commander  is  empowered  to 
control  the  movement  of  vessels  on  the 
race  course  and  in  the  adjoining  waters 
during  the  periods  this  regulation  is  in 
effect. 

(e)  Only  authorized  vessels  may  be 
allowed  to  enter  Zone  I  during  the  hours 
this  regulation  is  in  effect.  Vessels  in  the 
vicinity  of  Zone  I  shall  maneuver  and 
anchor  as  directed  by  Coast  Guard 
Officers  or  Petty  Officers. 

(f)  During  the  times  in  which  this 
regulation  is  in  effect,  swimming, 
wading,  or  otherwise  entering  the  water 
in  Zone  I  by  any  person  is  prohibited. 

(g)  Vessels  proceeding  in  either  Zone  I 
or  Zone  II  during  the  hours  this 
regulation  is  in  effect  shall  do  so  only  at 
speeds  which  create  minimum  wake, 
seven  (7)  m.les  per  hour  or  less.  This 
maximum  speed  may  be  reduced  at  the 
discretion  of  the  Patrol  Commander. 

(h)  Upon  completion  of  the  daily 
racing  activities,  all  vessels  leaving 
either  Zone  I  or  Zone  II  shall  proceed  at 
speeds  of  seven  (07)  miles  per  hour  or 
less.  This  maximum  speed  may  be 
reduced  at  the  discretion  of  the  Patrol 
Commander. 

(i)  A  succession  of  sharp,  short  signals 
by  whistle  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signalled  shall  stop  and 


shall  comply  with  the  orders  of  the 
patrol  vessel:  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(46  U.S.C.A.  454;  49  U.S.C.  1655(b);  49  CFR 
1  46(b);  33  CFR  100.35) 

Dated:  March  22, 1965. 
H.  W.  Parker, 

Roar  Admiral,  U.S.  Coast  Guard,  Commander. 
13th  Coast  Guard  District. 
(FR  Doc.  85-7355  Filed  3-27-85;  8:45  am] 
BILLING  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 
tA-5-FRL-2806-2I 


Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

summary:  USEPA  is  proposing 
rulemaking  on  revisions  to  the  Indiana 
State  Implementation  Plan  (SIP)  for 
ozone.  These  revisions  pertain  to  rules 
developed  by  the  State  to  satisfy  the 
Clean  Air  Act's  Reasonably  Available 
Control  Technology  (RACT) 
requirements  for  stationary  sources  of 
volatile  organic  compounds  (VOC), 
which  are  addressed  in  the  USEPA's 
Group  I  and  Group  U  Control  Technique 
Guidelines  (CTGs).  On  October  27, 1982 
(47  FR  47552)  and  January  18,  1983  (48 
FR  2124),  USEPA  approved  Indiana's 
VOC  RACT  I  and  II  regulations, 
respectively,  on  the  condition  that 
Indiana  correct  deficiencies.  Indiana 
submitted  revisions  to  its  regulations, 
including  those  which  responded  to  six 
of  these  conditions,  and  extended  the 
applicability  of  these  regulations  to  St. 
Joseph  and  Elkhart  Counties.  USEPA 
has  preliminarily  determined  that  these 
revisions  satisfy  these  six  conditions.  It 
is  generally  proposing  to  approve  the 
revisions,  to  remove  the  six  conditions 
which  the  revisions  satisfy,  and  to 
conditionally  approve  the  regulations  as 
they  apply  to  St.  Joseph  and  Elkhart 
Counties.  USEPA  will  rulemake  on  the 
remaining  two  conditions  in  the  future 
Federal  Register  notice. 
DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  May  28,  1985. 

addresses:  Copies  of  the  SIP  revision 

are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 
353-0396,  before  visiting  the  Region  V 
office.) 


U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street.  Chicago, 
Illinois  60604 

Indiana  Air  Pollution  Control  Division, 
Indiana  State  Board  of  Health.  1330 
West  Michigan  Street,  Indianapolis, 
Indiana  46206 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-2G),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 

supplementary  information: 
Parti 

Under  Section  107  of  the  Clean  Air 
Act,  USEPA  has  designated  certain 
areas  in  Indiana  as  not  attaining  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  See  43  FR  8962 
(March  3, 1978)  and  43  FR  45993 
(October  5, 1978). 

Part  D  of  the  Act  requires  the  State  to 
revise  its  SIP  to  meet  specific 
requirements  for  areas  designated  as 
nonattainment.  These  SIP  revisions  must 
demonstrate  attainment  of  the  ozone 
NAAQS  as  expeditiously  as  practicable, 
but  not  later  than  December  31,  1982  (in 
certain  cases  by  December  31,  1987). 
The  requirements  for  an  approvable  SIP 
are  described  in  a  General  Preamble  for 
Part  D  rulemaking  published  on  April  4. 
1979  (44  FR  20372)  and  at  44  FR  38583 
(July  2,  1979),  44  FR  50371  (August  28, 
1979),  44  FR  53761  (September  17, 1979), 
and  44  FR  67182  (November  23, 1979). 

An  adequate  SIP  for  ozone  is  one 
which  includes  sufficient  control  of  VOC 
emissions  from  stationary  and  mobile 
sources  to  provide  for  attainment  of  the 
ozone  standard.  For  stationary  sources, 
the  plan  must  include,  at  a  minimum, 
legally  enforceable  requirements 
reflecting  the  application  of  RACT  for 
those  sources  for  which  USEPA  has 
published  a  CTG.  In  general,  where  the 
State  regulations  are  not  supported  by 
the  information  in  the  CTGs,  the  State 
must  provide  a  demonstration  that  its 
regulations  represent  RACT  or  amend 
the  regulations  to  be  consistent  with  the 
information  in  the  CTGs. 

In  response  to  the  requirements  of 
Part  D  of  the  Act,  the  State  of  Indiana 
revised  its  SIP  to  require  control  of  VOC 
emissions  from  stationary  industrial 
sources  addressed  in  USEPA's  Groups  I 
and  II  CTGs.  On  February  11, 1980,  the 
State  submitted  to  USEPA  a  revision  to 
the  ozone  portion  of  its  SIP  for  the 
Group  I  sources  of  VOC  emissions. 
USEPA  took  final  action  to  conditionally 
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approve  the  Group  I  sources'  regulation 
on  October  27,  1982  (47  FR  47552),' 
based  on  a  commitment  from  the  State 
to  correct  deficiencies  in  the  regulation. 
In  this  same  rulemaking,  USEPA  took  no 
action  on  the  "bubble"  provision  in  this 
regulation. 

On  November  25,  1980,  the  State 
submitted  to  USEPA  as  a  revision  to  its 
ozone  SIP  amendments  to  its  VOC 
regulation,  now  codified  as  325  lAC 
Article  8,^  which  controlled  VOC 
emissions  from  the  Group  II  sources, 
USEPA  took  final  action  to  conditionally 
approve  this  revision  on  January  18. 
1983  (48  FR  2124)  based  on  a 
commitment  from  the  State  to  correct 
deficiencies  in  the  regulation. 

In  response  to  these  conditional 
approvals,  on  June  21. 1984,  the  Indiana 
Air  Pollution  Control  Board  (Board) 
promulgated  revised  VOC  regulations 
325  lAC  8-1.1,  8-2,  8-4  and  8-5.  The 
Board  submitted  these  revisions  to 
USEPA  on  July  3. 1984.  to  satisfy  certain 
conditions  of  USEPA's  approval.  On 
September  7,  1984,  the  state  submitted 
additional  revisions  that  extended  the 
applicability  of  the  regulations  to  St. 
Joseph  and  Elkhart  Counties. 

Part  II 

Anaylsis  of  Revisions 

A  listing  of  each  conditional  approval 
item  will  be  followed  by  a  discussion  of 
the  State's  corrected  action  and  USEPA 
proposal. 

1.  Conditional  Approval  Item — 40  CFR 
52.777(c)(l)(i).  For  regulation  325  lAC  8- 
4,  Section  6  (Stage  I  Gasoline  Dispensing 
Facilities),  the  State  committed  itself  to 
conduct  a  study  to  demonstrate  that 
even  with  the  exemption  from  control  of 
sources  smaller  than  20,000  gallons  per 
month  throughput,  the  source  category 
as  a  whole  still  meets  RACT  emission 
reduction  requirements.  If  the 
demonstrated  emissions  resulting  from 
the  State's  exemption  are  not  essentially 
equivalent  to  those  resulting  from  the 
CTG's  RACT  requirements,  then  the 
State  agreed  to  submit  to  USEPA  a  rule 
which  requires  control  of  emissions  from 
storage  tanks  at  gasoline  dispensing 
facilities  with  either  a  10,(X)0  gallons  per 


■  For  more  detail  on  conditional  approvdis  see  44 
FR  38583  (July  2, 1979}  and  44  FR  38583  (November 
23, 1979). 

"  On  October  6. 1980.  the  State  resubmitted  1980 
APC  15.  recodified  as  325  lAC  Article  8.  USF.PA 
approved  the  States  recodification,  but  not  the 
underlying  regulations,  on  July  16,  1982  (47  FR 
30972).  On  January  18.  1983.  when  USEPA  codified 
its  conditional  approval  of  the  RACT  II  regulations, 
it  additionally  revised  the  codification  of  the 
conditions  of  its  October  27,  1982,  approval  of  the 
RACT  1  regulation,  1980  APC  15,  to  reflect  Indiana's 
recodification  of  that  regulation  to  325  lAC  Article 
a. 


month  or  mure  throughout  or  a  2,000 
gallons  or  greater  capacity. 

Analyi>is.  Neither  a  study  nor  an 
amended  regulation  has  been  submitted 
to  satisfy  this  conditional  approval  item. 
However,  Indiana  has  informed  USEPA 
that  they  are  working  on  a  study.  This 
conditional  approval  item  remains 
outstanding  and  USEPA  will  propose 
rulemaking  on  this  issue  at  a  later  date 

2.  Conditional  Approval  Item — iO  CFR 
52.777lc)(l)(ii).  For  regulation  325  lAC  8- 
2-2[bJ,  7(b),  and  8(b).  Surface  Coating 
Operations,  the  State  committed  itself 
(1)  to  replace  the  transfer  efficiency 
equations  in  this  regulation  with  a 
statement  addressing  transfer  efficiency 
improvement  on  a  case  by  case  basis 
and  (2)  to  submit  the  new  rules  to 
USEPA  as  a  SIP  revision. 

Analysis.  The  transfer  efficiency 
equations  discussed  above  have  been 
deleted.  This  constitutes  an  acceptable 
resolution  of  this  conditional  approval 
item.  For  an  Indiana  source  to  obtain 
credit  for  use  of  improved  transfer 
efficiency  equipment,  a  site-specific  SIP 
revision  must  be  obtained, 

3.  Conditional  Approval  Item — 40  CFR 
52.777(c)(lj(iii).  For  regulation  325  lAC 
&-2  Section  6,  Fabric  and  vinyl  Coating, 
the  State  committed  itself  to  revise  the 
rule  to  meet  the  requirements  of  RACT 
and  to  submit  the  new  rule  to  USEPA  as 
a  SIP  revision. 

Analysis.  Indiana's  fabric  and  vinyl 
coaling  rules,  325  lAC  8-2-6,  were 
repealed,  as  noted  by  Indiana  in  its  July 
3, 1984,  submittal.  Therefore,  this 
conditional  approval  item  was  not 
satisfied  with  this  submittal.  However, 
Indiana  has  submitted  a  new  fabric  and 
vinyl  coating  rule  as  part  of  a  September 
7, 1984.  submittal  which  primarily  deals 
with  RACT  regulations  for  St.  Joseph 
and  Elkhart  Counties.  For  USEPA's 
proposed  action  on  the  fabric  and  vinyl 
coating  condition,  see  PART  III. 

4.  Conditional  Approval  Item — 40  CFR 
52.777(c)(l)(iv).  For  regulation  325  I  AC 
8-1.1  Section  4,  Text  Methods  and 
Procedures,  the  State  committed  itself  to 
add  USEPA  approved  test  methods  and 
procedures  and  to  submit  the  new  rule 
to  USEPA  as  a  SIP  revision. 

Analysis.  Indiana  has  added  a  new 
subsection  (e)  to  325  lAC  ft-1.1-4.  Test 
Methods  and  Procedures.  This  new 
subsection  is  as  follows: 

(e)  The  VOC  emissions  and  control 
efficiency  for  bulk  gasoline  terminals  may  be 
determined  by  using  reference  test 
procedures  specified  in  USEPA  guideline 
document  EPA-450/2-77-026. 

This  new  subsection  satisfies  the 
above  condition.  It  should  be  noted  that 
this  condition  only  refers  to  bulk 
gasoline  terminals  (as  per  the  March  15, 


1982,  RACT  I  notice  of  Proposed 
Rulemaking  47  FR  11044).  The  test 
procedures  in  EPA-450/2-77-026  are 
appropriate  for  this  source  category.  If 
Indiana  allows  use  of  non  USEPA  test 
method,  its  use  must  be  submitted  to 
USEPA  as  a  SIP  revision. 

5.  Conditional  Approval  Item — iO  CFR 
52.777(c)(Vfv).  For  regulation  325  lAC  8- 
5,  Section  6,  Perchloroeth\!ene  Dry 
Cleaning,  the  State  committed  itself  to 
study  whether  the  State's  exemption  of 
sources  using  less  than  1.500  gallons  per 
year  still  allows  the  State  to  meet  the 
R.'XCT  requirements  for  this  source 
category.  If  the  emission  reductions 
resulting  from  the  State's  exemption  are 
not  essentially  equivalent  to  those 
resulting  from  RACT  requirements,  then 
the  State  committed  itself  to  submit  to 
USEPA  a  rule  which  requires  control  of 
emissions  from  dry  cleaning  sources 
using  less  than  1.500  gallons  of 
perchloroethylene  per  year. 

Analysis.  Instead  of  submitting  a 
study  on  the  1.500  gallons  per  year 
exemption.  Indiana  included 
perchloroethylene  in  their  list  of  exempt 
(nonphotochemically  reactive) 
compounds  and  repealed  325  lAC  8-5-6. 
Indiana's  perchloroethylene  dry 
cleaning  regulations. 

On  October  24,  1983  (48  FR  49097), 
USEPA  proposed  to  add 
perchloroethylene  to  the  list  of  organic 
compounds  which  are  negligibly 
reactive.^  Thus,  if  USEPA  takes  final 
action  to  add  perchloroethylene  to  the 
list  of  negligibly  reactive  organic 
compounds,  this  conditional  approval 
item  may  no  longer  be  relevant,  and 
Indiana's  repeal  of  325  lAC  8-5-6  may 
be  approvable, 

USEPA  is  proposing  to  take  action  on 
Indiana's  perchloroethylene  SIP 
consistent  with  its  final  rulemaking  on 
the  reactivity  of  perchloroethylene.  If  it 
determines  that  perchloroethylene  is 
negligibly  reactive  such  that  RACT 
regulations  on  perchloroethylene  dry 
cleaning  sources  are  not  required,  then 
USEPA  is  proposing  to  approve  the 
State's  revised  regulations  with  respect 
to  perchloroethylene.  [Based  on  the 
October  24.  1983,  proposal,  USEPA 
proposed  to  remove  the 
perchloroethylene  condition  on  May  15, 
1984  (49  FR  20521).]  Alternately,  if 
USEPA  determines  that 
perchloroethylene  is  reactive  (or  that 
RACT  regulations  on  perchloroethylene 
dry  cleaning  sources  are  required  for 


'  If  L'SEPA  s  Final  Rulemaking  on 
perchloroethylene  is  consistent  with  the  October  24. 
1983.  Notice  of  Proposed  Rulemaking,  then 
regulation  of  perchloroethylene  dry  cleaners  for 
purposes  of  ozone  control  may  not  be  required. 
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other  reasons),  then  USEPA  is  proposing 
to  disapprove  the  revision  and  keep  the 
perchloroethyiene  condition 
outstanding.  USEPA  will  not,  however, 
take  final  action  on  this  proposal  (or  on 
its  proposal  to  remove  the  outstanding 
perchloroethyiene  condition)  until  it 
takes  final  action  on  its  October  24, 
1983,  proposal  to  add  perchloroethyiene 
to  the  list  of  negligibly  reactive 
compounds, 

6.  Conditional  Approval  Item — W  CFR 
5^777fcj(l)fviJ.  For  regulation  325  lAC 
8-1.1  Section  4,  Test  Methods  and 
Procedures,  the  State  committed  itself  to 
add  USEPA  approved  test  methods  and 
procedures  for  determining  VOC 
emissions  from  extem;il  floating  roof 
Links,  synthesized  pharmaceutical 
manufacturing,  pneumatic  rubber  tire 
manufacturing,  and  graphic  arts  systems 
and  to  submit  the  new  rule  to  USEPA  as 
a  SiP  revision. 

Analysis.  Indiana  has  adopted  test 
procedures  for  synthesized 
pharmaceutical  manufacturing, 
pneumatic  rubber  tire  manufacturing, 
graphic  arts  and  external  floating  roof 
tanks.  These  procedures  are  referenced 
in  new  subsections  (f)  a.ad  (g)  of  325  lAC 
8-1.1-1. 

If  Indiana  allows  use  of  a  non  USEPA 
lost  method,  its  use  must  be  submitted 
to  USEPA  as  a  SIP  revision. 

This  conditional  approval  item  is. 
Ihi'refore,  satisfied  by  adoption  of 
subsection  (f)  and  (g). 

7.  Conditional  Approval  Item — iO  CFR 
52.777(cl(lJ(vii).  For  regulation  325  lAC 
8-4  Section  3,  Petroleum  (liquid  storage), 
the  State  committed  itself  to  revise  the 
rule  to  meet  the  requirements  of  RACT 
on  petroleum  storage  tanks  for  primary 
and  secondary  seals,  to  add 
recordkeeping  and  reporting 
requirements,  and  to  submit  the  new 
rule  to  USEPA  as  a  SIP  revision. 

Analysis.  Section  3(c)  pertains  to 
petroleum  liquid  storage  in  external 
floating  roof  tanks.  Recordkeeping  and 
reporting  requirements  have  been  added 
in  Section  3(d)  which  meet  USEPA 
requirements. 

In  addition,  Indiana  revised  Section 
3(c)(2)(D;    :ij,  which  concerns  primary 
and  seco    J.Hry  seal  gaps,  such  that  it 
now  mee;.^  the  requirements  of  RACT. 

8.  Conditional  Approval  Item — tO  CFR 
5Z777(cl(ll(viiil.  For  regulation  325  lAC 
ft-5  Section  5.  Graphic  Arts,  the  State 
committed  itself  to  revise  the  rule  to 
require  capture  system  efficiencies  of  75 
percent  for  packaging  rotogravure 
processes  and  70  percent  for 
flexographic  printing  processes  and  to 
submit  ihe  new  rule  to  USEPA  as  a  SIP 
revision. 

Analysis.  Indiana  has  revised  this  rule 
consistent  with  the  requirements 


specified  in  the  conditional  approval 
item.  Therefore,  this  condition  has  been 
satisfied. 

9.  Miscellaneous  Rule  Change.  One 
rule  revision  was  noted  in  addition  to 
those  changes  described  above.  A 
revision  was  made  to  325  lAC  8-2- 
3(b)(4).  the  portion  of  the  can  coating 
regulations  dealing  with  end  sealing 
compound  operations.  An  interim 
limitation  was  changed  from  4.2  pounds 
per  gallon  to  5.5  pounds  per  gallon  of 
VOC,  excluding  water.  This  minor 
change  is  approvable.  The  final 
limitation  of  3.7  pounds  per  gallon, 
which  is  effective  after  December  31, 
1985.  has  not  been  changed. 

Part  III 

St.  Joseph  and  Elkhart  Counties  are 
nonattainment  areas  for  ozone.  Existing 
sources  in  these  counties  were  not 
initially  included  in  Indiana's  VOC 
RACT  I  and  RACT  II  regulations. 

On  September  7, 1984,  Indiana 
submitted  revisions  to  325  lAC  Article  8 
which  amend  various  Sections  of  325 
lAC  8-1.1,  8-2,  8-4,  and  8-5  to  include 
existing  sources  located  in  Elkhart  and 
St.  Joseph  Counties.  Essentially  in 
parallel,  the  Board  also  adopted  and 
submitted  on  September  12, 1984,  VOC 
RACT  I  and  II  regulations  developed  by 
St.  Joseph  County  for  existing  sources  in 
that  county  only.  These  RACT  VOC 
regulations  are  essentially  identical  to 
Indiana's  September  7, 1984  version  of 
325  lAC  Article  8,  and  state  that  they 
"do  not  apply  to  any  facility  subject  to 
regulations  under  325  lAC  Article  8  by 
the  Board".  Because  all  RACT  1  and 
RACT  II  Source  categories  (except  dry 
cleaning)  are  covered  by  Indiana's 
RACT  regulation.  USEPA  is  not 
discussing  these  St.  Joseph  County 
regulations  nor  is  it  rulemaking  on  them. 

The  significant  amendments  to  325 
lAC  Article  8  in  Indiana's  September  7. 
1984,  submittal  are  as  follows: 

1.  325  lAC  8-1.1-3  (Compliance 
Schedules)  was  amended  to  impose  the 
following  compliance  schedule  on  the 
RACT  I  and  RACT  II  sources  in  St. 
Joseph  and  Elkhart  Counties. 

(1)  Plans  and  specifications  for 
meeting  the  requirements  of  325  lAC 
Article  8  must  be  submitted  to  the  Board 
by  June  30,  1985. 

(2)  Contracts  for  emission  control 
systems  or  process  modification  must  be 
awarded  or  purchase  orders  must  be 
issued  by  August  31.  1985. 

(3)  On-site  construction  or 
installations  must  be  initiated  by 
October  31,  1985. 

(4)  On-site  construction  or 
installations  must  be  completed  by 
September  30,  1966. 


(5)  Final  compliance  must  be 
demonstrated  by  December  31, 1986. 

USEPA  Position.  These  regulations 
were  adopted  by  the  Board  in 
September,  1984  and  promulgated  in 
November,  1984.  Therefore,  the  subject 
sources  have  about  2  years  to  comply 
with  these  RACT  regulations.  This  is 
generally  consistent  with  the  amount  of 
time  sources  have  been  given  to  comply 
with  VOC  RACT  I  and  RACT  II 
regulations.  Therefore,  this  schedule  is 
as  expeditious  as  is  now  practicable, 
and  USEPA  is  proposing  it  for  approval. 

2.  325 1  AC  8-1.1-5  (Petition  for 
Alternative  Controls)  was  amended 
such  that  an  owner  or  operator  of  a 
source  constructed  before  January  1, 
1980,  in  Elkhart  and  St.  Joseph  Counties 
may  submit  to  the  Board  a  petition  for 
alternative  controls  by  October  1, 1985. 
Additionally,  an  owner  or  operator  of 
any  source  which  is  constructed  after 
January  1,  1980,  located  in  any  county 
may  at  any  time  submit  to  the  Board  a 
petition  for  alternative  controls.  The 
petition  for  alternative  controls  must 
meet  certain  specified  criteria. 

USEPA  Position.  Indiana  requires  a 
detailed  analysis  before  it  approves  an 
alternative  analysis.  USEPA  has 
previously  approved  this  mechanism  for 
other  counties  in  Indiana.  Addtionally, 
the  regulation  states  that  Alternative 
Control  Plans  shall  be  submitted  to  the 
USEPA  as  a  revision  to  the  State 
Implementation  Plan.  USEPA  will  act 
upon  these  revisions  accordingly. 
USEPA  is  proposing  to  approve  this 
portion  of  the  regulation. 

3.  325 1  AC  8-1.1-6  (Regarding 
Requirements  for  New  Sources)  was 
amended  such  that  new  facilities  (as  of 
January  1, 1980),  which  have  potential 
emissions  of  22.7  megagrams  (25  tons)  or 
more  per  year,  located  anywhere  in  the 
State,  which  are  not  otherwise  regulated 
by  other  provisions  of  this  Article,  shall 
reduce  their  VOC  emissions  using  Best 
Available  Control  Technolgy  (BACT). 

USEPA  Position.  The  requirement  of 
BACT  is  more  appropriate  for  new 
sources  than  the  State's  previous 
requirement  of  at  least  85  percent 
reduction  in  emissions.  BACT  is  an 
appropriate  standard  for  new  sources  in 
attainment  areas  as  well  as  for  new 
sources  in  nonattainment  areas  which 
are  not  otherwise  subject  to  Indiana's 
Lowest  Achievable  Emission  Rate 
(LAER)  requirement  in  the  State's  new 
source  review  rules.  USEPA  is  proposing 
to  approve  this  provision. 

4.  325  lAC  8-2  (Fabric  and  Vinyl 
Coating)  was  amended  by  adding  a  new 
Section  325  I.^C  8-2-12  which 
specifically  covers  fabric  and  vinyl 
coating  sources.  This  section  allows 
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compliance  by  use  of  low  solvent 
coatings  (2.9  pounds  per  gallon  (lbs/gal) 
for  fabric  coating  and  4  8  lbs/gal  for 
vinyl  coating)  or  use  of  add-on  controls. 
If  an  add-on  control  device  is  used  the 
foUovk'ing  requirements  must  be 
satisfied:  Overall  control  efficiency  of 
67.5  percent,  capture  efficiency  of  75 
percent,  and  control  efficiency  of  90 
percent. 

USEPA  Position.  Indiana  has 
documented  that  4.8  lbs  VOC/gal  is 
RACT  for  the  only  vinyl  coating  source 
in  Indiana  (Uniroyal  in  St.  Joseph 
County).  It  is.  therefore,  proposed  that 
the  4.8  lbs  VOC/gal  limitation  be 
approved  as  RACT  in  the  State.  Indiana 
has  also  demonstrated  that  75  percent 
capture  efficiency  represents  RACT,  for 
Uniroyal.  The  technical  bases  for  these 
RACT  determinations  are  contained  in 
USEPA's  November  20,  1984,  technical 
support  document. 

Conclusion 

In  the  notices  of  final  rulemaking, 
published  on  October  27.  1982  and 
January  18,  1983.  USEPA  conditionally 
approved  325  lAC  Article  8.  Although 
Indiana's  amended  VOC  RACT  1  and  II 
rules  were  submitted  one  year  later  than 
the  State's  earlier  committed  date  of  July 
1983,  they  do  satisfy  six  of  USEPA's 
conditions.  Additionally.  Indiana  has 
made  its  VOC  RACT  regulations 
applicable  in  St.  Joseph  and  Elkhart 
Counties.  USEPA  has  determined  that 
these  amended  regulations  meet  six  of 
the  eight  conditions  and  can  be 
generally  proposed  for  approval.  With 
the  exception  of  the  portions  of  the 
regulations  dealing  with 
perchloroethylene,  it  is  doing  so.  As  to 
perchloroethylene,  it  will  take  final 
rulemaking  action  on  these  portions  of 
the  regulations  after  the  Agency  makes 
its  ultimate  determination  on  the 
reactivity  of  this  compound.  In  general, 
EPA  is  proposing  to  appro\'e  these 
portions  if  the  compound  is  determined 
to  be  negligibly  reactive  and  will 
disapprove  these  portions  otherw^ise. 

Although  these  amendments  are 
generally  approvable  and  meet  the 
requirements  of  six  of  the  eight 
conditions,  the  following  RACT 
deficiencies  remains: 

1.  Indiana  regulations  exempt 
perchloroethylene  dry  cleaners  from 
control.  USEPA  proposed  on  October  24, 
1983,  that  control  of  perchloroethylene 
may  no  longer  be  required.  Therefore, 
this  exemption  in  Indiana's  rule  may 
ultimately  be  approvable. 

2.  Indiana's  Stage  I  Gasuline 
Dispensing  Regulations  are  subject  to 
an  outstanding  conditional  approval 
item  which  must  be  addressed  by  the 
State. 


USEPA  proposed  action  on  the  first  of 
these  two  conditions  on  May  15.  1984. 
and  will  take  further  action  on  this  and 
the  second  deficiency  in  future  Federal 
Register  notices. 

USEPA  will  propose  action  on  these 
two  conditions  in  future  Federal  Register 
notices. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Any 
comments  from  OMB  to  USEPA,  and 
any  USEPA  response,  are  available  for 
public  inspection  at  the  USEPA  Region 
V  office  listed  above. 

Under  5  U.S.C.  Section  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
Matter,  Sulfur  oxides. 

(Sees.  110. 172  and  301(a)  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  7410,  7502,  and 
7601(a))) 

Ddtcd:  December  31. 1984. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
iKR  Dor  8.=.--33-  Filed  3-27-85;  8:45  amj 

BILLING  CODE  6&60-50-M 


40  CFR  Part  81 

I  EPA  Docket  No.  107-PA-24;  A-3-FRL- 
2804-6] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations;  Pennsylvania 

AGENCY:  Environmental  Protection 

;\KC'-CV. 


action:  Proposed  rule. 


summary:  EPA  is  proposing  to  approve 
a  request  from  the  Commonwealth  of 
Pennsylvania  to  revise  the  attainment 
status  designation  of  the  Allegheny 
County  portion  of  the  Southwest 
Pennsylvania  Intrastate  Air  Quality 
Control  Region  (AQCR)  with  respect  to 
nitrogen  dioxide  (NOj)  to  "Better  Than 
National  Standards." 

Allegheny  County  is  currently 
designated  "Cannot  Be  Classified"  with 
respect  to  the  primary  and  secondary 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  Noa.  The  request  for 
rcdcsignation  has  been  made  based 
upon  eight  quarters  of  monitoring  data 


demonstrating  attainment  of  the  NOj 
NAAQS. 

The  purpose  of  this  notice  is  to 
discuss  the  results  of  EP.A.'s  review  of 
the  Commonwealth's  redesignation 
request  and  to  solicit  public  comments 
on  the  revisions  and  EP.-^'s  proposed 
action. 

DATE:  Comments  must  be  submitted  on 

or  before  April  29.  1985. 

ADDRESSES;  Copies  of  th^e  proposed 

redesignation  request  and 

accompanving  support  material  are 

available  for  public  inspection  during 

normal  business  hours  at  the  following 

locations: 

U.S.  Environmental  Protpcuon  .Agency. 
Region  III,  Air  Management  Division, 
841  Chestnut  Street.  Philadelphia.  P.^ 
19107,  Attn:  Denis  Lohman 

Commonwealth  of  Pennsylvania, 
Department  of  Environmental 
Resources.  Bureau  of  Air  Quality 
Control,  200  North  3rd  Street, 
Harrisburg,  P.^  17120,  Attn;  Gary 
Triplett 

Allegheny  County  Health  Department, 
Bureau  of  Air  Pollution  Control.  301 
Thirty-ninth  Street.  Pittsburgh.  PA 
15201,  Attn:  Roger  'VVestman 

All  comments  on  the  proposed 
revision  submitted  with  30  days  of 
publication  of  this  notice  will  be 
considered  and  should  be  directed  to 
Mr.  Glenn  Hanson.  Chief  of  the  PA/ 
VVVA  Section.  EPA  Region  111.  841 
Chestnut  Street.  Philadelphia,  PA  19107. 
F.PA  Docket  .No.  107-P.A-24. 
FOR  FURTHER  INFORMATION  CONTACT; 

Denis  Lohman  (3A.Mll)  at  the  EP.^. 

Region  III  address  above  or  call  (215) 

597-8375. 

SUPPLEMENTARY  INFORMATION:  Under 

?t  i..t:on  10"ld)  of  the  Clean  .^ir  Act 
i.-\CT).  the  ,^dminist^ator  of  EP.^  has 
promulgated  the  NA.'\QS  attainment 
status  for  all  areas  within  each  state 
(see,  43  FR  8962  (March  3, 1978)).  These 
area  designations  are  subject  to  revision 
whenever  sufficient  data  become 
available  to  warrant  a  redesignation. 

Background 

The  Pennsylvania  Departm.ent  of 
Environmental  Resources  endorsed  and 
forwarded  to  the  U.S.  Environmental 
Protection  Agency  (EP.A),  on  December 
24,  1984,  a  request  from  the  .Mlegheny 
County  Health  Depart.ment  (ACHD)  to 
redesignate  Allegheny  County  with 
respect  to  NO;  from  "Cannot  Be 
Classified"  to  "Better  Than  National 
Standards." 

The  present  'Cannot  Be  Classified." 
designation  for  NOi  in  the  County  was 
based  upon  a  lack  of  available 
monitoring  data.  At  the  time  of  the 
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prepdrat.on  of  the  1979  State 
Implementdtion  Flan  (SIPj  the  ACUD 
did  not  monitor  for  NOj.  However,  there 
was  reason  to  beheve  that  the  County 
was  not  nonattain.Tient  with  respect  to 
NO2.  First,  the  estimated  emissions  of 
SCh  were  about  half  of  the  national 
average  on  a  per  capita  basis.  Secondly, 
the  emissions  from  mobile  sources, 
comprising  52  percent  of  the  total 
emissions,  were  expected  to  decrease 
With  implementation  of  the  Federal 
Motor  Vehicle  Control  Program.  In 
adihtion.  thete  were  no  known  plans  for 
e.xpansion  or  construction  of  major  NO; 
emission  sources. 

As  a  pu.-t  of  the  .\0;  control  strategy 
m  the  1979  SIP.  the  ACflD  agreed  to 
install  at  least  two  NO2  m.onitors  at 
different  locations  in  the  County.  One 
monitor  was  to  be  in  an  area  of  mixed 
residential,  commercial  and  industrial 
character  outside  of  and  downwind  of 
the  central  business  district.  The  second 
monitor  was  to  be  in  the  central 
business  district. 

The  monitoring  of  NO2  began,  as 
planned,  in  April  of  1980,  at  the 
downwind  location  (Lavvrenceville). 
Monitoring  in  the  central  business 
district  began  in  January  of  1981. 
Because  of  problems  wiih  equipment 
malfunctions,  the  initial  data,  although 
indicating  compliance  with  the  .N'O^  " 
ambient  standards,  did  not  meet  the 
complete  data  criteria  of  7,tV:  data 
availability. 

However,  by  the  end  of  the  third 
quarter  of  1984,  eight  consecutive 
quarters  of  complying  data,  meeting  the 
completeness  criteria,  had  been 
collected  at  the  Lawrenceville  site.  At 
the  Downtown  site  the  latest  five 
quarters  of  data  met  the  completeness 
criteria.  The  remaining  data  were 
slightly  less  complete  than  required  The 
data  measured  were  consistent  with  the 
Lawrenceville  site  and  the  averages 
were  well  below  tfie  NAAQS.  The 
greatest  12-monlh  average  concentration 
of  NOo  was  0,036  parts  per  nuilion  fppm) 
at  the  Downtown  location.  This 
concentration  is  72%  of  the  NAAQS  of 
0.05  ppm  (100  micrograms  per  cubic 
meter). 

Therefore,  after  reviewing  the  data 
submatted  and  considering  the 
information  summ.arized  above,  EPA  is 
proposing  to  approve  this  redesignation 
request. 

Interested  parties  are  invited  to 
submit  comments  on  this  action.  EPA 
will  consider  comments  received  wilhin 
30  days  of  publication  of  th;s  notice. 

Administrative  Procedures 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  parks, 
Wilderness  areas. 

(Sec.  107(d),  Clean  Air  Act,  as  amended  (42 
U.S.C.  7407))  I 

Dated:  February  20,  ^985. 

Stanley  L.  Laskowski,  ' 

Acting  Regional  Admiitistrator. 

[FR  Doc.  85-7088  Filed  3-27-85;  8:45  am) 
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40  CFR  Part  261 
[SW-1-FRL-2804-2] 


Hazardous  Waste  Management 
System;  Idenlification  and  Listing  of 
Hazardous  Waste;  Correction  ana 
Extension  of  Comment  Period 

agency:  U.S.  Environmental  Protection 

Agf  nrv. 

ACTION:  Proposed  rules;  Correction  and 

E.xtension  of  Comment  Period. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  making  several 
technical  corrections  to  a  proposed  rule 
and  request  for  comment  published  in 
the  Federal  Register  on  February  26, 
1985  (50  FR  7882-7900).  That  amendment 
proposed  to  exclude  solid  wastes 
generated  at  six  particular  generating 
facilities  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  The  pream.ble  to  that  proposal 
described  the  Agency's  approach  to 
determine  whether  a  petitioned  waste 
can  be  excluded.  In  particular,  the 
approach  incorporates  a  modelling 
scheme  which  predicts  reasonable  worst 
case  contaminant  levels  in  ground  water 
in  nearby  receptor  wells  [i.e..  the  model 


estimates  the  ability  of  an  aquifer  to 
dilute  the  toxicant  from  a  specific 
volume  of  waste).  The  receptor  well 
concentration  determined  by  the  model 
will  then  be  compared  directly  to  a 
health-based  standard.  The  preamble 
discussion  included  a  number  of 
technical  errors  with  respect  to  the 
concentration  of  toxic  constituents  in 
receptor  wells.  In  that  proposal,  the 
Agency  explained  that  it  would  apply  a 
maximum  dilution  factor  of  50  times  the 
health-based  standard  when  small 
quantities  of  waste  were  involved. 
However,  in  several  instances,  the 
values  reported  did  not  reflect  this 
maximum  value.  This  notice,  therefore, 
intends  to  correct  those  receptor  well 
values,  where  appropriate.  The 
corrections  made  today  will  not  have 
any  effect  on  the  decisions  proposed  on 
February  26, 1985.  These  corrections  are 
being  made  only  for  the  sake  of  clarity 
since  this  was  the  first  presentation  of 
our  modelling  approach  in  delisting 
evaluations. 

D.ATES:  The  comment  period  on  the 
February  26, 1985,  proposal,  including 
this  correction  notice,  is  extended  to 

April  29.  1985, 

FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information,  contact  .Mr.  Mvles  Morse. 
Office  of  Solid  Waste  ( WH-562B],  U.S. 
Environmental  Protection  .Agency,  401  M 
Street,  SW„  Washington,  DC.  20460, 
(202)  475-8551. 

SUPPLEMENTARY  INFORMATION: 

Petitions 

Today's  corrections  involve  Keymark 
Corporation,  Peekskill,  New  York; 
Monroe  Automobile,  Paragould, 
Arkansas:  and  Vermont  American 
Corporation,  Newark,  Ohio. 

/.  Keymark  Corporation 

Table  2  in  Section  B:  Agency  Analysis 
and  Action  should  read  as  follows: 


VHS  Model:  Calculated  Receptor  Well  Concentrations  (ppm) 

1         As 

Ba 

Cd                Pb 

Hg 

Ni 

Se                  Ag 

Filler  sludge _ <  e  00004 

<0  002 

<  0  0002        <  0.002 

<  0,00002 

1 

0.002 

<  0  00002        <  0  000^ 

Health-Based  Standards 


0  632 


0  05 
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//.  Monroe  Auto 

Table  5  in  Section  B:  A^jenc;  Analysis 
and  Action  should  read  as  follows: 

VHS  Model   Calculated  Receptor  iVell 
Concentration^  (ppm) 


Health-Based  Standard 


005 


10 


005      I    0002 


001 


005 


As 


Fmer 
sludge!  <002 


Ba 


Pt) 


<00S 


Hg 


<0.02     <0  001 


<0004     <002 


///.  Vermont  American  Corporation 

Table  2  in  Section  .\  I'etition  for 
Exclusion  should  redd  <is  follows: 


X 


Maximum  uEacmate  Concentration  (ppm) 


Minnesota.  The  petition  is  dismissed 

brraijse  no  expression  of  interest  r,<is 
been  filed  by  the  petitioner  or  rfn\  other 
partv 

ADDRESS:  Federal  Communiralions 
Cinimission.  VVashinston   DC  20.5.>4 
FOR  FURTHCR  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Medid 
Bureau,  (202)  634-6530 
SUPPUEMENTARY  INFORMATION: 
I  ist  of  Subjects  in  47  CFR  Part  73 

I  eiev  ision  broadcasting. 
Report  and  Order 


Cd 


Or 


ON'       {As 


Filter  cake  <0.01  123  041         <0.01        0.035,      <0.2         <0 1  I     00046       <0005       <001 


Ba 


Pb 


Mg 


Se 


'  Distilled  water  extract. 

Table  3  in  Section  B.  .-X^jency  Analysis 
and  Action  should  read  ns  follows: 

VhS  ModEl  Calculated  Peceptow  /v'e^l 
Concentrations  (ppm) 


Hf-alTm-Easec  Standard 


4- 


Cd 


Cr 


Mi 




Filter  cake j  <0.0002      0024 


\  i 

0.01        005    1  0632 


0,2 


ON 


Table  4  should  read  as  follows: 


0  006     <0  0002 


VHS  Model:  Calculated  Receptor  Weu  Concentrations  (ppm) 


As 

8. 

Pb 

Hg 

—  .      .    , 
Se 

Ag 

Filler  cake 

<  0  0007 

<  0,004 

<0002 

<  0.00009 

<00081 

<0.0002 

Healtm-Basep.  Standard 


005 


005 


0.002 


0.01 


005 


Li<il  of  Subjects  in  40  CFR  Part  261 

Hazardous  materi.iis,.  Waste 
treatment  and  disposal.  Recycling. 

Ddted:  March  12.  1985, 

Jack  W.  McCraw, 

Acting  Assistant  Adntinislrutor  for  Solid 
Waste  and  Eitifr^ency  Response. 

|FR  Doc  85-70H9  Filed  ,V27-H5:  8:45  am] 

BILLING  COOE  6S60-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

MM  Docket  No  83-520;  RM-44171 

TV  Broadcast  Stations  In  Chandler,  MN 

agency:  Federal  Communications 

Cuniimssion. 

action:  Proposed  Rule:  Dismissal  of 

Petition. 

summary:  .Action  taken  herein 
Uihiiiisses  a  petition  filed  by  West 
Central  Minnesota  Educational 
Television  Company,  to  assign  UHF 
Television  Channel  "28  to  Chandler, 


In 


.Amendment  lif  ^  " -.  fiOb.'ti). 


Table  of  Assigrmenl.';  T\  BrodJcn^' 
Stations.  (Chandler  Minnesota:  :.MM  Dn;  ket 

No.  83-5:;o  R,M-44ri 

Adopted:  March  6  1965 

Releiised   March  CI    ;98.5 

By  the  Chief  F'oiic>  and  R'.-ies  Di.iMon. 

1.  Before  the  Commission  is  the  \olue 
of  Proposed  Rule  Moh.:ng.  48  FR  28490. 
published  June  22.  1983.  proposine  the 
assignment  of  UHF  Television  Channfl 
'28  t(j  Chandler.  Minnesota   for 
noncommercial  educational  broadcast 
use.  in  response  to  a  petition  filed  b\ 
V\'est  Central  Minnesota  Rduca'ion.jl 
Tele\isinn  Company. 

2.  The  Commission  did  not  recer. e 
comments  from  the  petitioner,  or  anj 
other  party,  and  consistent  with  the 
policies  and  procedures  set  forth  in  the 
Appendix  to  the  .\t'.'.;  t    we  shall 
dismiss  the  petition  to  assign  a 
television  channel  to  Chandler. 
Minnesota. 

3.  In  view  of  the  foregoing,  it  is 
ordered,  that  the  petition  of  W  est 
Central  Minnesota  F,d.,cdtiunai 
Television  Companv  proposing  the 
assignment  of  UHF  Television  Channel 
*28  to  Chandler,  Minnesota,  is  hereby 
dismissed. 

4.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

5.  For  further  information  concei  nira 
this  proceeding,  contact  Kathleen 
Scheuerle.  Mass  Media  Bureau,  i202J 
634-b.5:^() 

(Sees.  4,  303.  48  stat..  as  amended.  lOW  1082: 
47U.S.C.  154,  303) 

Federal  Communications  Commission. 
Charles  Schott, 

Ctunt.  Polw,  and  Rules  Division.  .Wi;aa  Mud. a 

Bureau. 

IKR  Doc.  85-7300  Filed  3-27-85  845  sm| 

BILLING  COOE  6712-01 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

[Docket  No.  FE-85-01,  Notice  11 

Passenger  Automobile  Average  Fuel 
Economy  Standards  Post- 1985  Model 
Years 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  comments;  Grant  of 
petitions  for  rulemaking. 

summary:  General  Motors  (GM)  and 
Ford  have  submitted  petitions  for 
rulemaking  requesting  that  NHTSA 
reduce  the  automotive  fuel  economy 
standards  for  passenger  cars  for  the 
1986  model  year  and  beyond  from  27.5 
mpg  to  26.0  mpg.  This  notice  grants  the 
GM  and  Ford  petitions  and  requests 
comments  on  the  issues  raised  by  the 
petitioners  with  respect  to  model  year 
1986. 

The  Motor  Vehicle  Information  and 
Cost  Savings  Act  specifies  a  standard  of 
27.5  mpg  for  passenger  automobiles  for 
those  model  years,  but  allows  the 
agency  to  amend  that  standard  and 
establish  a  different  one  if  the  agency 
determines  that  the  maximum  feasible 
level  of  fuel  economy  is  other  than  27.5 
mpg.  Both  GM  and  Ford  state  that  they 
may  be  unable  to  meet  the  27.5  mpg 
standard  unless  they  take  drastic 
measures  such  as  product  restrictions. 
According  to  the  petitioners,  such 
actions  could  result  in  significant  losses 
of  jobs  and  other  economic  harms. 
date:  Written  comments  on  this  notice 
must  be  submitted  no  later  than  April 
29,  1985. 

ADDRESSES:  Comments  on  this  notice 
must  refer  to  the  docket  and  notice 
numbers  set  forth  above  and  be 
submitted  (preferably  in  10  copies)  to 
the  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street.  SW.. 
Washington,  DC.  20590.  Submissions 
containing  information  for  which 
confidential  treatment  is  requested 
should  be  submitted  (3  copies)  to  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  Room  5219,  400 
Seventh  Street,  SW.,  Washington.  D.C. 
20590,  and/  additional  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  Section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Doehly.  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safely  Administration,  400  Seventh 


Street,  SW.,  Washington,  D.C.  20590 
(202-^2&-1740). 

SUPPLEMENTARY  INFORMATION:  On 

November  28.  1984.  NHTSA  published  a 
notice  announcing  that  it  was 
commencing  a  rulemaking  proceeding  to 
consider  whether  the  fuel  economy 
standards  for  passenger  cars 
manufactured  in  model  years  1987  and 
thereafter  should  be  amended  (49  FR 
46770).  This  action  was  taken  in 
response  to  a  petition  for  rulemaking 
from  the  Center  for  Auto  Safety  (CFAS) 
requesting  that  those  standards  be 
increased. 

This  notice  grants  petitions  from  GM 
and  Ford  requesting  the  reduction  of  the 
fuel  economy  standards  for  passenger 
cars  manufactured  in  model  years  1986 
and  thereafter  and  thereby  expands  the 
scope  of  the  agency's  ongoing 
consideration  of  fuel  economy  standards 
to  include  the  1986  model  year.  Those 
petitioners  state  that  factors  beyond 
their  control  have  reduced  their  fuel 
economy  capability.  Primary  among 
those  factors  are  lower  gasoline  prices 
and  resultant  greater  consumer  demand 
for  larger  cars  and  engines. 

As  a  first  step  in  its  consideration  of 
the  fuel  economy  standards  for 
passenger  cars,  the  agency  is  focusing 
its  attention  on  the  1986  model  year. 
NTfTSA  believes  that  this  approach  is 
appropriate  in  view  of  the  possibility  of 
serious  economic  harm  cited  by  GM  and 
Ford  and  the  limited  remaining  time  for 
amending  the  1986  standard.  If  the 
agency  were  to  propose  to  adopt  a  rule 
reducing  the  standard  for  1986,  it  would 
have  to  complete  the  rulemaking  before 
the  beginning  of  that  model  year.  As 
discussed  by  the  agency  in  a  previous 
Federal  Register  notice,  amendments 
reducing  a  standard  for  a  particular 
model  year  may  be  made  until  the 
beginning  of  that  year,  but  not  after  that 
time.  See  49  FR  41250.  41254-5  [October 
22,  1984).  Since  model  years  begin  in  the 
fall,  a  final  rule  reducing  the  1986 
standard  would  have  to  be  issued  by 
this  full.  The  nearness  of  that  deadline 
would  necessitate  that  each  phase  of  the 
rulemaking,  including  the  period  for 
commenting  on  a  proposal,  be  shortened 
so  that  the  rulemaking  could  be 
completed  in  a  timely  fashion. 

The  agency  wishes  to  emphasize  that 
the  granting  of  a  petition  and  the 
discussion  of  these  timely  problems 
does  not  necessarily  mean  that  a  rule 
will  be  proposed  or  adopted.  The 
determination  of  whether  to  take  those 
steps  will  be  made  in  the  course  of  the 
rulemaking  proceeding,  in  accordance 
with  statutory  criteria. 

NHTSA  has  already  begun  the 
process  of  carefully  analyzing  available 


data  to  determine  whether  a  proposal  to 
reduce  the  1986  standard  should  be 
issued.  In  order  to  help  it  make  that 
decision,  the  agency  has  sent  letters  to 
the  petitioners  requesting  additional 
information.  Copies  of  those  letters  have 
been  placed  in  the  public  docket  for  this 
rulemaking.  The  agency  is  also 
requesting  that  the  public  provide 
comments  on  the  effects  of  both 
reducing  the  27.5  mpg  standard  and 
retaining  it  for  that  model  year.  The 
agency  is  particularly  interested  in 
quantitative  evaluations  of  anticipated 
economic  impacts  and  energy 
conservation  impacts. 

Interested  persons  are  invited  to 
submit  comments.  It  is  requested  but  not 
required  that  10  copies  be  submitted.  A 
30-day  comment  period  is  provided. 

Alt  comments  must  be  limited  not  to 
exceed  15  pages  in  length.  (49  CFR 
553.21)  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  tlieir  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
which  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  Part  512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  The  NHTSA  will  continue  to 
file  relevant  material  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 
-    Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 
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List  of  Subjects  in  49  CFR  531 

Energy  conservation,  Gasoline, 
Imports,  Motor  vehicles. 

(Sec.  9.  Pub.  L.  89-670.  80  Stdl  931  (49  U.S.C. 
1657):  sec.  301,  Pub.  L.  94-163,  89  Stat,  901  (15 
U,S.C.  200^:);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 
Issued  on  March  25.  1985, 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  85-7326  Filed  3-27-85;  8:45  ami 

BILLING  CODE  4«10-S»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  Determine 
Oxypolls  Canbyl  (Canby's  Dropwort) 
To  Be  an  Endangered  Species 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
determine  Oxypolis  canbyi  (Canby's 
dropwort)  as  an  endangered  plant,  and 
thereby  provide  the  species  needed 
protection  under  the  authority  contained 
in  the  Endangered  Species  Act  of  1973, 
as  amended.  This  species  is  known  from 
one  site  in  Maryland,  one  site  in  North 
Carolina,  two  in  South  Carolina,  and 
three  in  Georgia,  Its  continued  existence 
is  threatened  by  the  loss  of  wetland 
habitats  in  the  coastal  plain  of  the  mid- 
Atlantic  region.  Drainage  of  lowland 
areas  for  additional  croplands,  pasture, 
and/or  pine  plantations  has  been  the 
major  cause  of  the  species'  decline. 
Highway  improvements  could  also 
threaten  both  South  Carolina 
populations.  Critical  habitat  is  not  being 
determined.  Comments  are  solicited, 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  May  28, 
1985,  Public  hearing  requests  must  be 
received  by  May  13,  1985, 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to:  Regional  Director,  U.S,  Fish  and 
Wildlife  Service,  One  Gateway  Center, 
Suite  700.  Newton  Corner, 
Massachusetts  02158.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  'VV,  Dyer  at  the  above  address 
(61 7/965-5100"  or  FTS  829-9316). 
SUPPLEIHENTARY  INFORMATION: 


Background 

Canby's  dropwort  is  a  plant  of  the 

parsley  family  [Apiaceae]  found  at  only 
seven  locations  in  Maryland.  Georgia, 
North  Carolina,  and  South  Carolina.  The 
perennial  plants  ahve  a  slight  dill 
fragrance,  stand  0.8-1.2  meters  tall,  have 
slender  "quiIl-like"  leaves,  and  bear 
compound  umbels  of  small  flowers.  The 
five-parted  flowers  appear  in  May 
through  early  August  and  have  white 
petals  and  pale  green  sepals,  some  of 
which  are  tinged  with  red.  The  species' 
habitats  include  swamps,  shallow 
pineland  ponds,  and  wet  pine  savannas. 

Oxypolis  canbyi  was  originally 
described  as  a  variety  of  a  more 
common  species,  Oxypolis  filiformis.  by 
Coulter  and  Rose  in  1900:  however. 
Meritt  L.  Fernald  elevated  the  taxon  to  a 
full  species  in  1939.  Recent  work  by 
Tucker  et  al.  (1983)  and  Krai  (1981) 
confirms  Fernald's  treatment.  Although 
superficial  examination  has  been  cause 
for  some  confusion  between  the  two 
taxa.  Oxypolis  canbyi  is  clearly 
distinguishable  from  Oxypolis  filiformis 
on  analysis  of  the  mature  fruit,  leaves, 
and,  most  notably,  the  rootstock. 
Oxypolis  canbyi  has  a  strong  colonizing 
habit  and  spreads  vigorously  by  a  pale, 
fleshy  rhizome.  The  most  significant 
threat  to  Oxypolis  canbyi  has  been  and 
continues  to  be  the  loss  of  wetland 
habitats  on  the  lowland  plain  of  the  mid- 
Atlantic  coast.  Several  populations  have 
been  lost  as  shallow  ponds  and 
wetlands  were  ditched  and  drained  for 
conversion  to  lowland  pasture,  pine 
plantations,  soybean  fields,  and  other 
agricultural  uses.  Alteration  of 
groundwater  tables  as  a  result  of 
suburban  sprawl,  road  construction,  and 
other  forms  of  human  encroachment  is 
also  believed  to  be  a  cause  of  the 
species'  decline. 

Seven  populations  are  known  to  occur 
in  the  States  of  Maryland,  North 
Carolina,  South  Carolina,  and  Georgia; 
the  species  is  believed  extirpated  from 
Delaware.  A  brief  State-by-State 
summary  of  the  species'  status  follows. 

Delaware:  Oxypolis  canbyi  has  not 
been  known  to  occur  in  the  State  since 
1894.  At  least  18  collections  of  the  plant 
were  made  in  "swamps  and  meadows" 
of  Ellendale  in  Sussex  County  between 
the  years  1867  and  1894.  No  other 
historical  collections  are  known  to  exist 
from  the  State.  Much  of  the  area  south 
of  Ellendale,  where  the  population  was 
believed  to  have  occurred,  has  been 
ditched  and  drained  for  agricultural 
purposes.  Recent  intensive  field 
searches  of  the  area  for  this  historical 
site  or  other  populations  have  been 
unproductive.  The  ditching  and  draining 
with  subsequent  changes  in  vegetative 


succession  and  land  use  has  greatly 
modified  the  area,  and  the  plant  is  now 
considered  extirpated  from  the  Stale. 

Maryland:  One  population  of 
approximately  36  stems  (Boone  et  al. 
1984)  was  found  within  the  Chester 
River  watershed  in  Queen  Anne's 
County  in  1982.  Previously,  the  species 
had  not  been  known  to  occur  in  the 
State.  The  population,  however,  is 
within  the  area  of  the  proposed  Upper 
Chester  River  Watershed 
Channelization  Project.  The  Soil 
Conservation  Service  (SCS)  has  been 
officially  advised  of  the  species' 
occurrence  in  the  project  area  and  of  the 
U.S.  Fish  and  Wildlife  Service's  (FWS) 
intention  to  proceed  with  the 
preparation  of  this  proposed  rule.  The 
FWS  is  optimistic  that  proper  project 
design  and  implementation  will  provide 
solutions  to  protecting  the  site. 

Georgia:  Oxypolis  canbyi  is  officially 
listed  by  the  State  of  Georgia  as  an 
endangered  plant  species.  Extant 
populations  are  known  in  Burke.  Lee. 
and  Sumter  Counties.  There  is  a  record 
for  Dooly  County  near  Unadilla  but  the 
last  known  occurrence  was  in  1953.  Two 
Burke  County  records  were  known  from 
the  vicinity  of  Waynesboro. 

North  Carolina:  Oxypolis  canbyi  is 
recorded  for  one  site  in  North  Carolina. 
The  population  occurs  in  a  Carolina  bay 
(physiographic  land  forms  which  are 
shallow  egg-shaped  depressions)  in 
Scotland  County.  The  site  was  first 
discovered  in  1984  and  is  owned  in  part 
by  the  Nature  Conservancy. 

South  Carolina:  Oxypolis  canbyi  is 
recorded  from  four  sites  in  the  State, 
only  two  of  which  now  support  the 
species.  A  vigorous  population  of 
approximately  6(X)  stems  occurs  on 
private  land  in  Bamberg  County  and  a 
second  population  of  about  500  stem.s  in 
colonies  of  10-20  stems  each,  exists  in 
Colleton  County.  The  Colleton  site  is 
now  owned  by  The  .Nature 
Conservancy  Protection  efforts  are  also 
underway  for  the  Bamberg  site; 
however,  both  populations  could  be 
threatened  by  possible  roadside 
maintenance  or  improvements. 

The  historical  Ham.pton  County 
population  is  along  a  railroad  near 
Luray  It  has  not  been  observed  since 
1956  and  is  believed  extirpated.  The 
former  Berkeley  Ccun'v  population  near 
Pineville  v\ds  last  con.''irmed  in  1961,  The 
Berkelev  County  habitat,  a  grass-sedge 
Carolina  bay,  is  now  bisected  by  a  small 
secondary  road.  Although  Oxypolis 
canbyi  was  positively  identified  at  the 
site  in  1961.  recent  in\estigations  have 
determiined  that  only  Oxypolis  filiformis 
now  occurs  there.  Road  constructinn 
may  have  possibly  altered  the  hydrology 
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and  vegetative  succession  of  the  site,  as 
the  area  is  no  longer  suitable  for  O. 
canbyi. 

Oxypolts  canhyi  was  first 
recommended  for  Federal  listing  as  a 
threatened  plant  species  by  the 
Smithsonian  Institution  in  its  December 
15,  1974,  report  to  Congress,  "Report  on 
Endangered  and  Threatened  Plant 
Species  of  the  United  States."  On  July  1. 
1975,  the  Service  published  a  notice  of 
review  in  the  Federal  Register  (40  FR 
27823-27924)  of  its  acceptance  of  the 
Smithsonian  report  as  a  petition  within 
the  context  of  Section  4(c)(2)  of  the  Act 
(petition  acceptance  is  now  covered  by 
Section  4(b)(3)  of  the  Act,  as  amended). 
Canby's  dropwort  was  recognized  as  a 
"category  2"  candidate  in  the  Service's 
Federal  Register  notice  of  December  15. 
1980  (45  FR  82479).  Category  2 
candidates  are  defined  as  taxa  for 
which  existing  information  indicates  the 
possible  appropriateness  of  proposing  to 
list  as  endangered  or  threatened,  but  for 
which  sufficient  information  is  not 
presently  available  to  biologically 
support  a  proposed  rule. 

In  recent  years,  intensive  field 
investigcitions  have  been  undertaken  by 
State  natural  resource  agencies,  private 
conservation  groups,  and  professional 
botanists  to  more  thoroughly  assess  this 
species'  status  throughout  its  range.  As 
a  result  of  this  work,  Oxypohs  canhyi 
was  determined  to  be  a  category  1  plant 
in  the  Service's  November  28, 1983. 
supplement  (48  FR  53639)  to  the  i980 
notice.  Category  1  taxa  are  defined  as 
species  for  which  sufficient  information 
is  on  hand  to  support  the  biological 
appropriateness  of  proposing  to  list. 

1  he  Endangered  Species  Act 
Amendments  of  1982  required  that  all 
petitions  pending  as  of  October  13  19n2. 
be  treated  as  having  been  newly 
submitted  on  that  date.  The  species 
listed  in  the  December  15.  1980,  notice  of 
review  were  considered  to  be  petitioned 
and  the  deudlme  for  a  finding  on  those 
species,  including  0\ypo!is  ranbyi  was 
October  13,  1983.  October  13,  1983,  and 
again  on  October  13,  1984,  the  petition 
finding  w.is  made  that  listing  0\ypa/:s 
canhyi  was  warranted  but  precluded  by 
other  pending  listing  actions,  in 
accordance  with  Section  4(b)(3)(B)(iii)  of 
the  Act;  notification  of  the  1983  finding 
was  published  in  the  [anuary  20,  1984, 
Federal  Register  (49  FR  2485).  Such  a 
finding  requires  a  recv  cling  of  the 
petition,  pursuant  to  Section  4(b](3)(c)fi) 
of  the  Act.  Therefore,  a  new  finding 
must  be  made  on  or  before  October  13, 
1985;  this  proposed  rule  constitutes  the 
finding  that  the  petitioned  action  is 
warranted,  and  proposes  to  implement 


the  action  in  accordance  with  section 
4(b)(3)(ii)of  the  Act. 

Summary  of  Factors  .Effecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.]  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (to  be 
codified  at  50  CFR  Part  424,  see  48  FR 
38900,  October  1,  1984)  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  Oxypolis  canbyi  (Coulter 
and  Rose)  Fernald  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  most 
significant  threat  to  Oxypolis  canbyi  is 
the  direct  loss  or  alteration  of  its 
wetland  habitats.  Ditching  and  draining 
of  lowland  areas  has  altered  the 
groundwater  table  and  changed  the 
vegetative  composition  in  many  areas  of 
the  mid-Atlantic  coastal  plain  where  the 
species  historically  occurred.  Most  of 
the  ditching  and  draining  has  been  for 
agricultural  purposes,  including 
increasing  acreage  for  soybean 
production,  lowland  pasture,  and  pine 
plantations.  Some  shallow  ponds  and 
depressions  have  also  been  dredged  to 
create  small  reservoirs  and  "tanks"  for 
watering  livestock.  In  addition  to 
causing  direct  loss  of  wetland  habitats, 
the  lowering  of  the  water  table  enables 
other  plants  to  become  established, 
modifies  vegetative  succession,  and 
makes  sites  less  conducive  to  the  growth 
and  reproduction  of  Oxypolis  canbyi. 
Road  construction  at  the  Berkeley 
County.  South  Carolina,  site  may  have 
altered  the  groundwater  table  at  a  site 
where  the  plant  historically  occurred. 
Roadside  maintenance  or  improvements 
could  also  threaten  the  two  remaining 
South  Carolina  populations. 

The  only  known  Mdrjland  population 
is  within  the  area  of  the  SCS 
Channelization  Project  for  the  Upper 
Chester  River  Watershed.  The  purposes 
of  the  project  are  to  provide  watershed 
protection,  flood  protection  and 
agricultural  drainage  on  134  hectares 
(331  acres)  of  cropland  and  wildlife 
habitat  in  both  Maryland  and  Delaware. 
The  project  would  be  completed  over  a 
seven-year  period  and  require  156 
kilometers  (97  miles)  of  drainage 
channel.  Flexibility  in  final  project 
design  and  fulfillment  of  the  provisions 
of  an  interagency  agreement  signed  by 
the  SCS  and  the  FVV'S  on  January  13, 
1983.  will  assist  in  developing  solutions 
to  potential  conflicts. 


The  extant  populations  in 
southwestern  Georgia  and  North 
Carolina  are  also  threatened  by  the 
continued  loss  or  drainage  of  shallow 
wetlands  and  wet  pineland  savannas. 
The  draining  of  areas  for  pine 
plantations  and  soybean  fields  causes 
the  most  significant  impacts, 

B.  Overutilizction  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Although  many  collections 
were  made  at  the  now  extirpated 
EUendale,  Delaware  site,  scientific 
collecting  does  not  appear  to  have  been 
a  major  cause  of  the  species'  decline. 
Because  only  six  populations  are  now 
known  to  occur,  however,  most  of  which 
are  located  in  easily  accessible  sites,  the 
existing  populations  could  be  exploited 
for  educational  or  scientific  purposes. 

C.  Disease  or  predation.  Not 
applicable  to  this  species, 

D,  The  inadequacy  of  existing 
regulatory  mechanisms.  Georgia 
presently  lists  Oxypolis  canbyi  as  a 
State  endangered  species  under 
protection  of  the  Georgia  Wild  Flower 
Preservation  Act  of  1973,  which 
prohibits  digging,  removal,  or  sale  oi 
State  listed  plants  from  public  lands 
without  the  approval  of  the  State 
management  authority  (Georgia 
Department  of  Natural  Resources). 
North  Carolina's  legislation  to  protect 
rare  plants  (N.C.  General  Statute  19-B, 
202.12-202.19)  provides  protection  from 
intrastate  trade  and  provisions  for 
monitoring  and  proper  management. 
Section  404  of  the  Federal  Water 
Pollution  Control  Act  could  potentially 
provide  some  protection  to  the  species' 
habitats;  however,  many  of  the  sites 
where  the  plants  occur  do  not  meet 
"wetlands"  criteria  under  Section  404. 
South  Carolina,  Maryland,  and 
Delaware  do  not  have  state  legislation 
protecting  rare  and  endangered  plants. 
The  Endangered  Species  Act  will 
provide  additional  protection. 

E,  Other  natural  or  man-made  factors 
affecting  its  continued  existence. 
Alteration  or  modification  of  the 
groundwater  table  by  increasing 
suburban  development,  drawdown  for 
water  supply,  road  construction,  etc., 
could  indirectly  impact  the  species' 
habitats.  There  are  indications  that 
roads  and  highways  have  altered  the 
groundwater  regime  where  Oxypolis 
canbyi  historically  occurred.  Although  it 
is  difficult  to  state  with  certainty  that 
one  specific  factor  caused  the  plants' 
demise,  the  impacted  areas  no  longer 
provide  the  plants'  needed  life 
requirements. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past,  present,  and  future 
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threats  faced  by  this  species  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  Oxypolis  canbyi  as  endangered. 
Due  to  the  immediate  and  continuing 
loss  of  wetland  habitats,  the  remaining 
populations  are  particularly  vulnerable 
and  in  need  of  protection.  In  addition, 
the  protection  of  the  local  areas  where 
the  plants  occur  may  not  provide 
sufficient  protection  if  development  or 
actions  in  other  areas  of  the  watershed 
(i.e.,  tributary  streams}  affect  the  local 
flow  regime  or  groundwater  table.  An 
understanding  of  the  groundwater  flow 
regime  and  total  watershed  management 
considerations,  therefore,  becomes 
particularly  crucial  to  properly 
protecting  existing  Oxypolis  sites. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  The  Service,  the  natural  resource 
agencies  of  the  states  in  which  the 
species  occur,  and  The  Nature 
Conservancy  believe  that  publication  of 
specific  areas  in  which  Oxypolis  canbyi 
occurs  would  likely  subject  the  species 
to  increased  disturbance  by  curiosity 
seekers  and  vandals.  These  potential 
threats  are  of  particular  significance 
since  the  sites  are  easily  accessible,  the 
habitats  are  fragile,  and  increased 
public  access  would  be  difficult  to 
control  under  existing  authorities. 
Consequently,  no  critical  habitat  is 
proposed  for  this  plant  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  and 
State  agencies,  private  conservation 
organizations  and  individuals.  Because 
of  the  precarious  status  of  Oxypolis 
canbyi,  The  Nature  Conservancy  has 
already  made  significant  contributions 
to  conserving  the  species  by  acquiring 
the  habitat  of  one  of  the  known 
populations,  and  is  actively  working  to 
protect  other  sites  as  well.  Other 
conservation  measures,  including 
required  protection  efforts  by  Federal 
agencies  and  prohibitions  against  taking 
are  discussed,  in  part,  below. 


Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  and  are  now  under  revision  (see 
proposal  at  4fl  FR  29990,  June  29, 1983). 
Section  7(al(4)  requires  Federal  agencies 
to  informally  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  agency  must 
enter  into  formal  consultation  with  the 
Service.  The  only  know-n  current  Federal 
action  that  may  affect  Oxypolis  canybi 
is  the  SCS  Channelization  Project  for  the 
Upper  Chester  River  Watershed. 
Cooperative  discussions  between  the 
FWS  and  the  SCS  have  been  initiated 
and  field  inspections  are  currently  being 
planned. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61,  17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Oxypolis  canbyi.  all 
trade  prohibitions  of  Section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.61. 
would  apply.  With  certain  exceptions, 
these  prohibitions  would  make  it  illegal 
for  any  person  subject  to  the  jurisdiction 
of  the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  this 
species  in  interstate  or  foreign 
commerce.  The  Act  and  50  CFR  17.62 
and  17.63  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  There  is  no  known 
commercial  trade  in  Oxypolis  canbyi 
and  the  Service  therefore  anticipates 
few,  if  any,  requests  for  such  permits. 

Section  9(a)(2)(B)  of  the  Act,  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  Permits  for 
exceptions  to  this  prohibition  are 
available  through  Section  10(a)  of  the 


Act,  until  revised  regulations  are 
promulgated  to  incorporate  the  1982 
Amendments.  Proposed  regulations 
implementing  this  new  prohibition  weie 
published  on  )uly  8,  1983  ( 18  FR  31417), 
and  it  is  anticipated  that  these  will  be 
made  final  following  public  comment. 
This  prohibition  would  apply  to 
Oxypolis  canbyi  although  no  known 
populations  exist  on  Federal  lands. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Feder.il  Wildlife 
Permit  Office,  U.S.  Fish  ar  J  Wildlife 
Service,  Washington.  DC.  20240  (703/ 
235-1903). 

Public  Comments  SoUcited 

The  Service  intends  that  any  final  rule 

adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  these  proposed  rules  are  hereby 
solicited.  Comments  are  particularly 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Oxypolis 
canbyi: 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  that 
may  impact  existing  populations. 

Final  promulgation  of  a  regulation  on 
Oxypolis  canbyi  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service.  One  Gateway 
Center.  Suite  700,  Newton  Corner. 
Massachusetts  02158. 

National  Environmental  Policy  .^ct 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
by  the  .National  Environmental  Policy 
Act  of  1969,  need  not  be  prepared  m 
connection  with  regulations  adopted 
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pursu.int  to  Section  4(a)  of  the 
F.ndiingerpd  Species  Act  of  1973.  as 
unuTuied.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
Wits  published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 
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50CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Pfants;  Notice  of  Withdrawal  of 
Proposed  Rules  to  List  Hedeoma 
diffusum  and  Phlox  pilosa  var. 
longipUosa 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Withdrawal  of  proposed  rules. 

summary:  The  Service  is  withdrawing 
the  rules  published  in  the  Federal 
Register  of  June  29, 1983  (48  FR  29^)29). 
and  August  29.  1983  (48  FR  39093).  that 
proposed  Hedeoma  diffusum  (Flagstaff 
pennyroyal)  and  Phlox  pilosa  var. 
longipUosa  (long-haired  phlox). 


Corner.  Massachusetts  02158  (617/965- 
5100  or  PTS  829-9316)1 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  mammals.  Plants 
(agriculture).  j 

Proposed  Regulation  Promulgalion 
PART  17— (AMENDED! 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  884;  Pub. 
L.  94-359.  90  Stat.  911;  Pub.  L.  95-632,  92  Stat. 
3751;  Pub.  L.  96-159,  93  Stat.  1225:  Pub.  L.  97- 
304,  96  Slaf.  1411  {16  U.S^C,  1531  et  seq.). 

§17.12    I  Amended  1 

2.  If  is  proposed  to  amend  §  17,12(h) 
by  adding  the  following,  in  alphabetical 
order  under  family  Apiaceae.  to  the  List 
of  Endangered  and  Threatened  Plants: 

•         •         *         •         * 

(h)  •  ♦  •  1 


Common  name 


H'SIo'k:  range       Status 


V«)en 
Med 


Critical 
twtxui 


Special 
rules 


USA.  (OE. 
GA.  MO.  MC. 
SC) 


N/A 


N/A 


respectively,  to  be  threatened  species. 
New  data  indicate  Hedeoma  diffusum  is 
more  widely  distributed  than  known  at 
the  time  of  proposal,  with  several  of  the 
new  sites  located  and  protected  in  the 
Red  Rock-Secret  Mountain  Wilderness 
Area.  New  data  indicate  Phlox  pilosa 
var.  longipilosa  is  more  abundant  in  its 
habitat  and  subject  to  less  threat  than 
believed  at  the  time  of  the  proposed 
rule.  These  species  are  not  considered 
likely  to  become  endangered  in  the 
foreseeable  future. 

DATE:  The  withdrawal  is  effective  March 

28.  1985. 

ADDRESS:  The  complete  file  for  this 

notice  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Regional  Office.  U.S.  Fish 
and  Wildlife  Service.  500  Gold  Avenue, 
SW.,  Room  4000.  Albuquerque,  New 
Mexico  87103,  i 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Olwell  or  Charles  McDonald. 
Endangered  Species  Botanists,  Region  2, 


(See  ADDRESSES  section)  (505/7G6-,3972 
or  FTS  474-3972). 

SUPPLEMENTARY  INFORMATION: 
Background 

Hedeoma  diffusum  Withdrawal 

The  Service  is  withdrawing  the 
proposed  rule  to  list  Hedeoma  diffusum 
(Flagstaff  pennyroyal)  as  a  threatened 
species.  A  notice  of  review  was 
published  in  the  Federal  Register  on 
December  15,  1980  (45  FR  82480],  which 
included  Hedeoma  diffusum  as  a 
category  1  candidate  species.  Category  1 
consists  of  taxa  for  which  the  Service 
has  sufficient  information  to  support  the 
biological  appropriateness  of  their  being 
listed  as  endangered  or  threatened.  A 
proposed  rule  to  list  Hedeoma  diffusum 
as  threatened  was  published  in  the 
Federal  Register  on  June  29.  1983  (48  FR 
2991:9).  Hedeoma  diffusum  was  believed 
to  be  endemic  to  the  Flagstaff,  Arizona 
area  and  restricted  to  10  known 
localities.  As  stated  in  the  proposal,  the 
major  threat  to  the  species  was  thought 
to  be  loss  of  habitat  due  to  urban 
development. 

Six  written  comments  were  received 
on  the  proposal.  The  International  Union 
for  Conservation  of  Nature  and  Natural 
Resources,  the  Desert  Botanical  Garden 
of  Phoneix.  Arizona,  and  the  Curator  of 
the  Herbarium  of  the  University  of 
Arizona  had  no  additional  information 
on  the  species.  Comments  of  non- 
Support  were  received  from  the  Arizona 
Commission  on  Agriculture  and 
Horticulture  (ACAH)  and  from  one 
private  individual.  The  ACAH 
expressed  concern  that  designating  the 
species  as  endangered  would  make  it 
difficult  to  protect,  and  as  long  as  the 
Forest  Service  would  fence  the  area  it 
did  not  think  people  would  bother  it. 
Comments  from  the  U  S.  Forest  Service 
concurred  with  the  listing  oi Hedeoma 
diffusum  as  then  known,  but  also  stated 
that  additional  populations  were 
expected  to  be  located  in  unserveyed 
potential  habitat. 

The  Forest  Service  identified  a 
number  of  previously  unknown  sites  of 
the  Flagstaff  pennroyal  during  the  1983 
field  season  and  requested  a  six-month 
extension  on  the  proposed  rule  on  April 
6, 1984.  The  request  was  granted  and  on 
June  13, 1984,  a  notice  of  the  six-month 
extension  of  the  deadline  was  published 
in  the  Federal  Register  (49  FR  24416). 
This  extension  enabled  the  Forest 
Service  to  substantiate  its  preliminary 
findings  and  to  further  survey  potential 
habitat  for  the  species. 

The  Forest  Service  contracted  with 
Dr.  B.G.  Phillips.  Museum  of  Northern 
Arizona,  to  conduct  a  survey  in  July  and 
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August  1984  to  more  completely 
delineate  the  species'  distribution  and  to 
analyze  population  parameters,  habitat 
requirements,  and  effects  of  habitat 
utilization.  The  taxon  has  been 
documented  from  two  population  areas. 
The  discovery  of  the  second  major 
population  area  seven  miles  southwest 
of  the  one  previously  known  near 
Flagstaff  was  the  most  significant 
finding  of  the  study.  The  survey  brought 
the  total  number  of  localities  of 
Hedeonia  diffusum  over  100  sites  with 
over  50  sites  having  at  least  100  plants. 
and  5  sites  having  over  1000  plants 
(Phillips,  1984).  Hedeonia  diffusum  was 
found  to  exist  in  rock  pavement,  cliff, 
and  limestone  break  habitats  in  the 
ponderosa  pine  vegetation  type  (Phillips, 
1984).  These  populations  occur  on  public 
land  and  private  inholdings  in  the 
Coconino  National  Forest  and  on 
University  of  Northern  Arizona  and 
private  land  outside  of  the  Coconino 
National  Forest.  The  Forest  Service's 
regulation  governing  the  land  on  which 
the  majority  of  the  populations  occur 
prohibits  removing,  destroying,  or 
damaging  any  plant  that  is  classified  as 
a  threatened,  endangered,  rare,  or 
unique  species  (36  CFR  261.9)  and 
Hedeoma  diffusum  is  on  the  U.S.  Forest 
Service,  Region  3,  Sensitive  Plant  List, 

The  U.S.  Forest  Service  has  developed 
a  management  plan  for  Hedeoma 
diffusum  in  the  Elden.  Flagstaff,  Mormon 
Lake,  and  Sedona  Ranger  Districts  of  the 
Coconino  National  Forest  (U.S.D.A. 
Forest  Service.  1984)  that  fully 
recognizes  the  significance  and 
sensitivity  ol  Hedeoma  diffusum  and  its 
habitat.  This  management  plan  takes 
into  consideration  forest  practices  and 
operations  that  could  affect  the  Flagstaff 
pannyroyal  and  provides  management 
guidelines  designed  to  mitigate  potential 
problems.  The  U.S.  Forest  Service 
program  will  contribute  significantly  to 
the  protection  of  vulnerable  populations 
of  this  plant. 

The  recent  study  o[  Hedeoma 
diffusum  shows  an  extension  of  the 
known  range  into  farily  inaccessible  and 
protected  areas,  concludes  that  light  to 
moderate  disturbance  associated  with 
timbering  activity  does  not  significantly 
affect  the  populations,  and  notes  that 
prescibed  burning  may  be  an  effective 
management  tool  for  Hedeoma  diffusum 
(Phillips.  1984).  The  Service  concludes, 
after  analyzing  this  new  data,  that 
Hedeoma  diffusum  does  not  warrant 
theatened  status  at  this  time.  If  new 
information  becomes  available  to 
indicate  that  Hedeoma  diffusum  is  likely 
to  become  endangered  within  the 
foreseeable  future,  the  Service  will 
again  propose  to  list  it  as  threatened. 


Phlox  pilosa  var.  longipilosa  Withdrawal 

The  Service  is  withdrawing  the 
proposed  rule  to  list  Phlox  pilosa  var. 
longipilosa  (long-haired  phlox)  as  a 
threatened  species.  Ayensu  and 
DeFilipps  (1978)  considered  Phlox  pilosa 
var.  longipilosa  to  be  an  endangered 
species.  The  species  was  included  as  a 
category-1  (see  explanation  under 
Hedeoma  discussion)  candidate  plant  in 
a  December  15. 1980  (45  FR  82480). 
notice  of  review  published  in  the 
Federal  Register.  A  proposed  rule  to  list 
Phlox  pilosa  var.  longipilosa  as 
threatened  was  published  in  the  Federal 
Register  on  August  29. 1983  (48  FR 
39093).  Phlox  pilosa  var.  longipilosa  is 
an  endemic  known  only  from  the  Quartz 
Mountain  region  of  the  Wichita 
Mountains  of  southwestern  Oklahoma. 
The  proposed  rule  stated  that  the  major 
threats  to  the  plant  were  quarrying, 
grazing,  development,  and  recreation. 

Three  written  comments  on  the 
proposal  were  received  and  all 
supported  listing  the  plant  as 
threatened.  The  Rose  Garden  Club  of 
Durant,  Oklahoma  made  only  general 
com.ments  and  supported  the  plant's 
protection  from  all  forms  of  habitat 
disturbance.  The  Oklahoma  Tourism 
and  Recreation  Department  stated  that 
although  the  listing  would  directly  affect 
its  activities  at  the  Quartz  Mountain 
State  Park,  it  suported  ihe  action.  It 
provided  information  on  facilities  and 
management  activities  at  the  park  and 
on  potential  conflict  between  these 
activities  and  protection  of  the  Phlox.  It 
also  noted  that  steps  were  being  taken 
to  survey  populations  and  develop  a 
management  plan  for  the  plant  in  the 
park.  The  U.S.  Bureau  of  Reclamation 
furnished  information  on  its  proposed 
Safety  of  Dams  Program.  W.C.  Austin 
Project  at  the  Lake  Altus  Dam.  It  noted 
its  participation  in  plans  to  survey  for 
Phlox  on  Bureau  of  Reclamation  lands 
(Quartz  Mountain  Stale  Park), 
particularly  in  the  vicinity  of  quarries 
that  might  be  used  in  the  dam 
modification  project.  It  provided  a  report 
of  a  meeting  held  October  21, 1983. 
between  the  Bureau  of  Reclamation,  the 
Fish  and  Wildlife  Service,  the  Oklahoma 
Department  of  Tourism  and  Recreation, 
and  Southwestern  Oklahoma  State 
University  personnel,  during  which 
plans  for  the  Phlox  survey  were 
discussed.  Through  a  joint  agreement 
between  the  Fish  and  Wildlife  Service 
and  the  Bureau  of  Reclamation,  Mr.  Ian 
H.  Butler  of  the  Oklahoma  Tourism  and 
Recreation  Department  was  asked  to 
develop  a  report  on  the  status  of  Phlox 
pilosa  var.  longipilosa  on  Bureau  of 
Reclamation  land  at  Lake  Altus, 
Oklahoma.  This  land,  most  of  which  is 


leased  to  the  Oklahoma  Department  of 
Tourism  and  Recreation  for  use  as 
Quartz  Mountain  State  Park,  constitutes 
the  principal  habitat  for  the  plant.  Six 
localities  for  Phlox  pilosa  var. 
longipilosa  are  known,  all  but  one  being 
on  Bureau  of  Reclamation  land  within 
three  miles  of  Altus  Dam.  On  May  5-6, 
1984,  a  team  of  about  20  volunteers  from 
I"ederal  and  State  agencies  and  several 
Oklahoma  academic  institutions 
conducted  an  intensive  survey  of  known 
Phlox  habitat  on  Bureau  of  Reclamation 
land.  Data  from  this  survey  and 
additional  field  studies  done  by  Mr. 
Butler  on  May  29-31. 1984.  were 
incorporated  into  a  status  report  (Butler, 
1984),  the  pertinent  findings  of  which  are 
summarized  in  the  following  paragraphs. 

Phlox  pilosa  var.  longipilosa  is  a 
herbaceous  perennial  with  individual 
plants  having  1-20  stems.  Plants  grow 
on  rocky  hillsides  in  granitic  soils  of 
varying  depths  and  apparent  organic 
content.  Associated  vegetation  varies 
from  mixed  native  grass  prairie  to  post 
oak  or  live  oak  woodland.  Plants  are 
occasionally  associated  with  annual 
grasses  and  mosses  on  xeric  rock 
ledges.  Populations  in  the  1984  survey 
appeared  to  be  thriving  with  all  plants 
showing  fruit.  Seedlings  were  seen  in 
woodland  habitat.  Seedlings  were 
probably  elsewhere  but  were  most 
evident  in  the  woodland  because  they 
were  easily  observed  protruding  through 
the  post  oak  leaf  litter.  Adult  plants 
appear  capable  of  growing  in  a  varety  of 
altered  conditions.  Plants  in  two 
different  areas  survived  wildfire  in  1980; 
plants  were  seen  in  heavily  grazed 
private  land  in  the  Baldy  Point  area 
adjoining  Feiieral  property:  and  plants 
were  seen  on  packed  granite  fill  of 
Lugert  Dike  located  between  Mt.  Lugert 
and  Hicks  Mountain.  During  the  census 
taken  May  5-6.  1984.  more  than  7.000 
clumps  of  plants  were  counted.  The  total 
estimated  number  of  plants,  including 
seedlings  and  non-flowering  plants  is 
14.000  to  20.000  on  Federal  land. 

Present  populations  of  Phlox  pilosa 
var.  longipilosa.  although  restricted  in 
distribution,  appear  to  be  thriving  and 
the  threats  of  quarrying,  grazing, 
development,  and  recreation  reported  by 
Taylor  and  Taylor  (1981 )  do  not  appear 
as  great  as  believed  at  the  time  of 
proposal.  The  Bureau  of  Reclamation's 
Safety  of  Dam  project  will  require 
intensive  but  very  local  development  of 
quarries  and  dikes  at  the  dam.  The 
project  will  affect  or  eliminate  about  100 
plants  (approximiately  1  5  percent  of 
those  counted  m  the  1984  survey).  It  is 
not  believed  that  this  loss  of  plants  or 
degree  of  habitat  destruction  will  have  a 
significant  detrimental  effect  on  the 
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long-term  survival  of  the  Phlox.  Grazinj? 
has  not  been  permitted  at  Quartz 
Mountain  State  Park  since  before  its 
establishment  in  th  1940's  and  there  are 
no  current  plans  to  change  this  policy.  In 
addition,  plants  were  found  m  heavily 
grazed  areas  adjacent  to  the  park,  so 
adult  plants,  at  least,  seem  tolerant  of 
this  form  of  disturbance.  Further 
development  of  the  park  is  not  prcsentU 
planned  and.  because  of  the  rugged 
terrain,  intensive  development  of 
recreation  facilities  is  not  anticipated. 
Presently,  most  park  use  involves  the 
hike,  with  only  light  use  of  camp  sites 
and  nature  trails.  No  damaged  plants 
were  seen  along  nature  trails  during  the 
19^4  survey.  In  part  this  may  result  from 
the  fact  that  plants  complete  flowering 
prior  to  the  period  of  greatest  visitor  use 
later  in  the  season. 

The  recent  study  of  the  prirr:,iry 
tiabitdt  for  Phlox  pilosa  var.  longipilosa. 
on  Bureau  of  Reclamation  land  in  the 
Quartz  Mountains  of  southwestern 
Oklahoma,  indicates  that  populations 
are  vigorous  and  not  subject  to  the 
degree  of  threats  previously  supposed. 
The  Service  concludes,  after  analyzing 
the  new  data,  that  Phlox  pjlosa  var. 
langipilusa  does  not  warrant  threatened 
status  at  this  time.  If  new  information 
becomes  available  to  indicate  that  Phlox 
pinsn  var,  langipHosa  is  in  danger  of 
extinction  within  the  foreseeable  future, 


the  Service  wil 

as  threatened. 


again  propose  to  list  it 


Finding  and  Withdrawal 

In  comphance  with  sections 
4|b](6;(.'\){i)(IV)and4(b)(6)(B)(ii)ofthe 
Endangered  Species  .\rA.  as  amended, 
the  Service  hereby  withdraws  its 
proposed  rules  of  June  29.  1983  (49  FR 
29929).  and  August  29.  1983  [48  FR 
39093),  to  list  Hedeomc  diffusum 
(Flagstaff  pennyroyal)  and  Phlox  pilosa 
var.  longipilosa  (long-haired  phlox)  as 
threatened.  .New  data  for  Hedeoma 
diffusum  indicate  an  increase  in  the 
number  of  known  individuals  and 
populations  and  also  indicate  that  the 
threats  upon  which  the  proposal  was 
based  are  not  as  great  or  as  iminent  as 
previously  thought.  New  data  (ov  Phlox 
pilosa  var.  longipilosa  indicate  that 
populations  are  vigorous  and  also 
indicate  that  the  threats  upon  which  the 
proposal  was  based  are  not  as  great  or 
as  imminent  as  previously  throught. 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Determining  Eiigibility  for  Free  and 
Reduced  Price  Meals  and  Free  Milk; 
Income  Eligibility  Guidelines 

AGENCY:  Food  and  Nutrition  Ser\ice, 
USDA. 

action:  Notice. 

summary:  This  Notice  announces  the 
Department's  annual  adjustments  to  the 
Income  Eligibihty  Guidelines  to  be  used 
in  determining  eligibility  for  free  and 
reduced  price  meals  or  free  milk  for  the 
period  from  July  1,  1985-June  30,  1986. 
These  guidelines  are  used  by  schools, 
institutions,  and  centers  participating  in 
the  National  School  Lunch  and  School 
Breakfast  Programs,  Special  Milk 
Program  for  Children,  Child  Care  Food 
Program  and  by  commodity  schools.  The 
annual  adjustments  are  made  pursuant 
to  section  9  of  the  National  School 
Lunch  Act.  The  guidelines  are  intended 
to  direct  benefits  to  those  children  most 
in  need  and  are  revised  annually  to 
account  for  increases  in  the  Consumer 
Price  Index. 

EFFECTIVE  DATE:  July  1,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lou  Pastura,  Branch  Chief,  Policy 
and  Program  Development  Branch,  Child 
Nutrition  Division,  FNS,  USDA, 
Alexandria,  Virginia  Z2302  (703)  756- 
3620. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  Notice  has  been  reviewed  under 
Executive  Order  12291  and  has  not  been 
classified  major  because  it  does  not 
meet  any  of  the  three  criteria  identified 
under  the  executive  order.  The  action 
announced  in  the  notice  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million,  will  not  cause  a  major  increase 
in  costs  or  prices  and  will  not  have  a 
significant  impact  on  competition. 


employment,  investment,  productivity, 
innovation  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  expoil  markets. 

This  Notice  is  subject  to  the 
provisions  of  Elxecutive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  7  CFR  Part  3015,  Subpart  V 
(48FR29112.  June  24,  1983). 

This  Notice  has  also  been  reviewed 
with  regard  to  the  requirements  of 
Public  Law  96-354,  the  Regulatory 
Flexibility  Act.  The  Administrator  of  the 
Food  and  Nutrition  Service  has  certified 
that  this  action  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 

This  Notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  0MB  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3587). 

Background 

Pursuant  to  sections  9  and  17  of  the 
National  School  Lunch  Act  (42  U.S.C. 
1758  and  42  U.S.C.  1766),  and  sections  3 
and  4  of  the  Child  Nutrition  Act  of  1966 
(42  U.S.C.  1772  and  1773  (e)),  the 
Department  annually  issues  the  Income 
Eligibility  Guidelines  for  free  and 
reduced  price  meals  in  the  National 
School  Lunch  Program  (7  CFR  Part  210), 
School  Breakfast  Program  (7  CFR  Part 
220),  Child  Care  Food  Program  [7  CFR 
Part  226),  commodity  schools  (7  CFR 
Part  210)  and  the  guidelines  for  ''.'■ee  milk 
in  the  Special  Milk  Program  (7  CFR  Part 
215).  These  eligibility  guidelines  are 
based  on  the  Federal  income  poverty 
guidelines  and  are  stated  by  household 
size. 

The  Department  requires  schools  and 
institutions  which  charge  for  meals 
separately  from  other  fees,  to  serv-e  free 
meals  to  all  children  from  any 
household  with  income  at  or  below  130 
percent  of  the  poverty  guidelines.  The 
Department  also  requires  such  schools 
and  institutions  to  serve  reduced  price 
meals  to  all  children  from  any 
household  with  income  higher  than  130 
percent  of  the  poverty  guidelines,  but  at 
or  below  185  percent  of  the  poverty 
guidelines.  Schools  and  institutions 
participating  in  the  Special  Milk 
Program  may,  at  local  option,  serve  free 
milk  to  all  childem  from  any  household 
with  income  at  or  below  130  percent  of 
the  poverty  guidelines. 


Definition  of  Income 

"Income,"  as  the  terms  is  used  in  this 
notice  means  income  before  any 
deductions  such  as  income  taxes,  social 
security  taxes,  insurance  premiums, 
chartitable  contributions  and  bonds.  It 
includes  the  following:  (1)  Monetary 
compensation  for  services,  including 
wages,  salary,  commissions  or  fees:  (2) 
net  income  from  nonfarm  self- 
employment;  (3)  net  income  from  farm 
self-employment;  (4)  social  security;  (5J 
dividends  or  interest  on  savings  or 
bonds  or  income  from  estates  or  trusts, 
(6)  net  rental  income;  (7)  public 
assistance  or  welfare  payments.  (8) 
unemployment  compensation;  (9) 
government  civilian  employee  or 
military  retirement,  or  pensions  or 
veterans  payments;  (10)  private 
pensions  or  annuties;  (11)  alimony  or 
child  support  payment;  (12)  regular 
contributions  from  persons  not  living  in 
the  household;  (13)  net  royalties:  and 
(14)  other  cash  income.  Other  cash 
income  would  include  cash  amounts 
received  or  withdrawn  from  any  source 
including  savings,  investments,  trust 
accounts  and  other  resources  which 
would  be  available  to  pay  the  price  of  a 
child's  meal. 

"Income,"  as  the  term  is  used  in  this 
Notice,  does  not  include  any  income  or 
benefits  received  under  any  Federal 
programs  which  are  excluded  from 
consideration  as  income  by  any 
legislative  prohibition.  Furthermore,  the 
value  of  meals  or  milk  to  childern  shall 
not  be  considered  as  income  to  their 
households  for  other  benefits  programs 
due  to  prohibitions  in  the  National 
School  Lunch  Act  and  the  Child 
Nutrition  Act  of  1966. 

The  Income  Eligibility  Guidelines 

The  following  are  the  Income 

Eligibility  Guidelines  to  be  effective 
from  July  1,  1985  through  June  30, 1986. 
The  Department's  guidelines  for  free 
meals  and  milk  and  reduced  pnce  m.eals 
were  obtained  by  multiphmg  the 
Federal  income  poverty  guidelines  by 
1.30  and  1.85  respectively,  and  by 
rounding  the  result  upward  to  the  next 
w^hole  dollar.  Weekly  and  monthly 
guidelines  were  computed  b\  dividing 
annual  income  by  52  and  12 
respectively,  and  by  rounding  upward  to 
the  next  whole  dollar. 
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Income  Eligibility  Guidelines 

(Effective  trom  Juiy  1,  t985  to  June  3C.  1986] 


House'xjtc:  Si^e 


Federal  poverty  gudelines 
V        I       Monm       I       Vkeek 


Free  meals— 130  percent 


♦e^CONTiNGuoos  United  States.  Distrk  ;t  Of  Columwa.  Guam  and  Territobies 


Fof  eac^  additKxial  taniHy  member  add.. 


5.250 

7.050 

8.850 

10.650 

12450 

14.250 

16.050 

17.850  I 

+  1.800  I 


498 

588 

738 

888 

1.038 

1.188 

1.338 

1.488 

+  150 


f-or  eac'i  ad<3itiooai  lamity  memfcer  add.. 


6.560 
8.810 
11.060 
13.310 
15.560 
17.810 
20,060 
22.310 
^2.250 


547 

735  I 
922 

1,110  1 
1,297 
1.485  ' 
1.672 
1.860 
+  188 
L 


Year 


Month 


Week 


Reduced  pnce  meals— 185  percent 
Year  Monm  Week 


101 
136 
171 
205 
240 
275 
309 
344 
+35 


6.825 
9.165 
11.505 
13.845 
16.185 
18.525 
20.865 
23.205 
+  2.340  i 


569 
764 
959 
1.154 
1.349 
1.544 
1.739 
1.934 
+  195 


132 
177 
222 

267 
312 
357 
402 
447 
+  45 


9.713 
13.043 
16.373 
19.703 
23.033 
26.363 
29.693 
33.023 
+  3.330 


r 


810 
1  087 
1  365 
'  642 
'  920 

1  '97 

2  475 
2,725 
+  278  I 

L. 


187 

251 
315 
379 
443 
506 
572 
636 
+  65 


127 
170 
213 
256 

300 
343 

386 

430 


1.... 
2  .. 

1 

4 

5    , 
6 

7 

8 


For  each  adOi!*onai  iami»v  merr.t^t  add.. 


6. 

8, 
10 
12 
14, 
16. 
18. 
20, 

4  2 


,040  j 

,110  I 

180 

250 

320 

390  i 

460 

530 

070 


504 

676 
849 
1.021 
1.194 
1.366 
1.539 
1.711 
+  173 


8.528 
11.453 
14.378 
17.303 
20.228 
23.153 
26.078 
29.003 
+  2.925  : 


711  1 
955 
1.199  i 
1.442 
1.686 
1.930 
2174  j 
2.417  I 
+  244 


164 

221  I 
277 
333  I 
389  j 
446  1 
502 
558 
+  57 


12.136 
16.299 
20.461 
24.624 
28.786 
32.949 
37.111 
41.274 
+  4.163 


1012 

1  359 

1  706 

2  052 
2  339 
2  746 
3093 
3,440 

+  347  1 


234 

314 
394 
474 
554 
634 
714 
794 
+  81 


117 
156 
196 
236 

276 
316 
355 
395 
+  40 


7.852 
10.543 
13.234 
15.925 
18.616 
21.307 
23.998 
26.689 
-2.691 


655  : 

879 
1.103 
1.328 
1,552 
1.776 
2.000 
2,225  : 
f225 


151 
203 
255 

307  I 
358  I 

410  j 
462 

514  I 
+  52  I 


11.174 
15.004 
18.833 
22.663 
26.492 
30.322 
34.151 
37.981 
-f  3.830 


932 

•  251 
1  570 

1  889 

2  208 
2  527 

2  646 

3  166 
»320 


215 
269 
363 
436 
510 
584 
657 
731 
4  74 


Authority:  (42  US  C   1758  Sec.  ea'l  Pub.  L 
9--J5.  95Slat,  521-535) 

n.ited:  Mdrch  25.  1985, 
Robcrl  E.  Leard, 

Aiiministrator.  Food  and  Nutritiun  Service. 
If-R  Dor   85-7328  Filed  3-2-'-«5:  8:45  am] 
BILLING  coot  3410-30-M 


Public  comments  will  be  heard  during 

the  first  30  minutes  of  the  meeting. 

lames  A.  Schelhaas. 

Acting  Forest  Supervisor. 

March  20.  1985. 

iFR  Dnc  85-^455  Filed  3-27-85;  8:45  am) 

BILLING  COOE  3410-11-M 


Forest  Service 

Okanogan  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Okanogan  .N'alional  Forest 
C;razmg  Advisory  Board  will  meet  at 
7:30  p.m..  April  16,  1985  at  the 
Supervisor's  Office,  1240  South  Second 
.Avenue.  Okanogan,  WA  98M0.  The 
purpose  of  the  meeting  is  to  prepare  B>  - 
Laws,  and  review  and  discuss  a 
management  plan  problem  of  a 
Permittee. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  Don  Pridmore.  Okanogan 
National  Forest  Supervisors  Office.  1240 
S.  Second  Avenue.  Okanogan.  VV.A,  .S09- 
422-2704,  Written  statements  may  be 
filed  with  the  committee  before  or  after 
the  meeting. 

•  The  committee  has  established  the 
follcwing  rules  for  public  participation: 


Soil  Conservation  Service 

Finding  of  No  Significant  Impact;  North 
Pine/Spring  Valley  Creek  Watershed 
Spoltane  County,  WA 

agency:  Soil  Conservation  Service. 

I'SDA. 

action:  Notice  of  a  finding  of  no 
significant  impact. 


summary:  Pursuant  to  the  National 

Environmental  Policy  Act  (NEPA)  of 
1969.  as  amended:  the  Council  on 
Environmental  Quality  N'EP.A 
Regulations  (40  CFR  Parts  1500-1508); 
and  the  Soil  Conservation  Service  NEPA 
Procedures  (7  CFR  Part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  North  Pine/ 
Spring  Valley  Creek  Watershed, 
Spokane  County,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
i.\n:-.  .A,  Bruvvn.  State  Conservationist, 
Soil  Conservation  Service.  W.  920 


Riverside,  Room  360,  Spokane, 
Washington,  99201-1080.  telephone  509- 
456-3711, 

SUPPLEMENTARY  INFORMATION:  The 

en\iron.rnenta!  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Lynn  A.  Brown,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  soil 
conservation  and  improvement  of  soil 
resources  and  water  quality.  The 
planned  works  of  improvement  include 
onfarm  land  treatment  practices,  and 
wildlife  habitat  plantings. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FO.NSI)  as  been 
forwarded  to  the  Environm.ental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FO.NSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Lynn  A.  Brown. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
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taken  until  30  days  after  the  date  of  this 
pubhcation  in  the  Federal  Register. 

Dated:  March  20, 1985. 
Lynn  A.  Brown. 

State  Conservationist. 

[FR  Doc.  85-7442  Filed  3-27-85;  8;45  am) 

BILLING  CODE  Mia-18-W 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  ONfB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  US  C.  Chapter  35). 

Agency:  NOAA 

Title:  Licensing  of  OTEC  Facilities  and 
Plantships 

Form  Number:  Agency — None;  OMB — 
0648-0144 

Type  of  Request:  Revision  of  a  currently 
approved  collection 

Burden:  2,000  respondents;  1,800 
reporting  hours 

Needs  and  uses:  This  information  is 
required  from  an  applicant  in  support 
of  an  OTEC  application.  The 
information  is  used  by  NOAA  in 
determining  the  feasibility  of  issuing  a 
license  for  construction,  ownership 
and  operation  of  an  OTEC  facility  or 
plantship  and  for  monitoring 
environmental  impacts. 

Affected  Public:  Businesses  or  other  for- 
profit 

Frequency:  Annually 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Sheri  Fox.  395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward^Michals  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Sheri  Fox.  OMB  Desk  Officer,  Room 
3235,  New  Executive  Office  Building. 
Washington,  DC.  20503. 

Djted:  March  22.  1985. 
Edward  Michals. 
Departmental  Clearance  Offerer 
[FR  Doc.  85-7321  Filed  3-27-fl5;  8:45  am) 

BILLING  CODE  3510-O7-II 


Minority  Business  Development 
Agency 

Financed  Assistance  Application 
Announcen>ents;  Ohio 

agency:  Minonty  Business 
Development  Agency.  Commerce. 
action:  Notice. 

_ — * 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 

announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDCJ  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  twelve  (12)  months  is  estimated  at 
5280,500  for  the  project  performance  of 
)uly  1, 19ti5  to  June  30.  1986.  The  MBDC 
will  operate  in  the  Cincinnati.  Ohio 
Metropolitan  Statistical  Area  (MSA) 
with  a  satellite  office  in  Davton.  Ohio. 
The  first  year  cost  for  the  MBDC  will 
consist  of  5238.425  in  Federal  funds  and 
a  minimum  of  S42.075  in  non-Federal 
funds  which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  award  number  will  be  05- 
10-85007-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  condcit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 


culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continue  funding  vmII 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  a  MBDC's  satisfactory 
performance,  the  availability  of  funds. 
and  Agency  priorities. 

CLOSING  DATE;  The  closing  date  for 
applications  is  April  25,  1985. 
Applications  must  be  postmarked  on  or 
befo.-e  April  25,  1985. 

ADDRESS:  Chicago  Regional  Office. 
Minority  Business  Development  Agency. 
55  East  Monroe  Street.  Suite  1440. 
Chicago,  Illinoi  60603.  31 2/ 353-01 82. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Vega,  Regional  Director,  Chicago 
Regional  Office. 
SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11  800    Minonty  Business  Development 

(Catalog  of  Federal  Domestic  Assistance) 
David  \>ga. 

Regional  Director.  Chicago  Regional  Office. 
March  25,  1985. 
[FR  Doc.  85-7306  Filed  3-27-85:  8:45  am| 

BILLING  CODE  3510-21-M 


National  Oceanic  and  Atomospheric 
Administration 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  on  an 
Amendment  to  the  Rhode  Island 
Coastal  Resources  Management 
Program  (RICRMP) 

AGENCY:  .National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Costal  Resource  Management, 

Commerce. 

action:  .Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement 
as  Required  under  the  National 
Environmental  Policy  Act  42  U.S.C.  4321, 
etseq..  (NEPA). 

SUMMARY:  .Notice  is  hereby  given  of  the 
intent  to  prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  on  the 
proposed  approval  of  an  amendment  to 
the  Rhode  Island  Coastal  Resources 
Management  Program  [RiCR.MP  or 
Program)  under  the  provisions  of  Section 
306  of  the  Federal  Coastal  Zone 
Management  Act  of  1972  (P.L.  92-583,  as 
amended),  and  distribute  it  in  May  1985. 

Federal  appro\al  of  the  amended 
RICRMP  would  continue  to  make  the 
State  eligible  for  program  administration 
grant  funds  and  require  that  Federal 
actions  be  consistent  with  the  Program. 
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The  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM). 
National  Ocean  Service,  National 
Oceanic  and  Atmospheric 
Administration  (N'OAA)  has  received  a 
request  from  the  Governor  of  the  State 
of  Rhode  Island  to  amend  its  coastal 
program  to  include  the  Rhode  Island 
Coastal  Resources  Management 
Program  as  amended  June  28.  1983.  and 
amended  December  13.  1984.  which 
replaces  Chapters  1-5  of  the  original 
Progam  approved  by  NOAA  in  1978; 
selected,  relevant  sections  of  the  Rhode 
Island  State  Guide  Plan  Overview:  and 
the  Rhode  Island  Salt  Pond  Region 
Special  Area  Management  Plan. 

The  amended  Program  would  provide 
a  streamlined  processing  of  routine 
project  permits  by  allowmg  staff  review 
and  approval  mstead  of  requirmg  all 
permits  to  go  before  the  full  17  member 
Coastal  Resource  Management  Council 
(CRMC),  as  was  required  in  the  original 
RICRMF'.  It  also  establishes  a  -layered" 
m,in,i<jemt'nt  approach  which  imposes 
specific  regulatory  requirements  based 
on:  (1)  the  type  of  water  body  which  is 
adjacent  to  an  activity  being" proposed: 
(2|  the  shoreline  feature,  such  as  a  beach 
or  wetland,  on  which  an  activity  is 
proposed;  and  (3)  the  type  of  activity, 
such  as  housing  or  a  marina,  that  is 
being  proposed. 

Selected  sections  of  the  State  Guide 
Plan  are  proposed  for  incorporation  into 
the  RICMP  to  assure  continued 
compliance  with  the  requirements  of 
Section  923.82(a)(l)(i)(A)  of  the  Coastal 
Zone  Management  Act  (CZMA) 
regulations  which  require  the  Program 
boundaries  to  be  of  sufficient  width  to 
incorporate  land  and  water  uses  with 
direct  and  significant  impacts  on  the 
coastal  waters.  Since  the  jurisdiction  of 
the  CKMC  does  not  extend  inland  more 
than  20<)  feet  in  some  cases,  the 
inclusion  of  relevant  sections  of  the 
State  Guide  Plan  into  the  Program  would 
assure  that  significant  State  and  Federal 
activities  will  be  consistent  with  the 
coastal  program. 

The  Salt  Pond  Region  Special  Area 
Management  Plan  is  proposed  for 
incorporation  because  it  provides  more 
detail  on  CRMC  policies  in  the  Salt  Pond 
area  and  expands  the  inland  boundary 
of  CRMC  for  certain  activities. 

The  amended  Program  could  result  in 
some  short-term  economic  impacts  on 
coastal  users  but  should  lead  to 
increased  long-term  protection  of  the 
State's  coastal  resources.  Federal 
alternatives  to  approval  of  the  amended 
Program  will  include  delaying  or 
denying  approval  if  certain  requirements 
of  the  CZMA  have  not  been  met. 

In  order  to  determine  the  scope  and 
significance  of  issues  to  be  addressed  in 


the  DEIS,  the  OCRM  would  like  to  solicit 
comm.ents  on  the  proposed  action, 
particularly  with  respect  to  the  following 
issues: 

(1)  The  adequacy  of  the  scope  and 
geographic  coverage  of  the  amended 
Programs  laws  and  regulations  to 
manage  impacts  on  wetlands  and  other 
vulnerable  natural  resources; 

(21  The  adequacy  of  the  mechanisms 
for  administrative  review  and 
enforcement  of  compliance  of  agency 
decisions; 

(3)  The  adequacy  of  the  mechanisms 
for  State  agency  coordination  and 
consultation  in  order  to  effectively 
implement  the  RICRMP. 

Copies  of  the  three  documents 
proposed  to  be  amended  into  the 
RICRMP  have  been  widely  distributed 
in  Rhode  Island  and  are  available  from 
OCRM. 

Persons  or  organizations  wishing  to 
submit  comments  on  these  or  other 
issues  should  do  so  30  days  from  the 
publication  of  this  notice.  Any 
comments  received  after  thattime  will 
be  considered  in  the  response  to 
comments  received  on  the  DEIS. 

Requests  for  the  above  described 
documents  and  all  comments  should  be 
made  to:  Kathryn  Cousins,  Regional 
Manager,  North  Atlantic  Region,  Office 
of  Ocean  and  Coastal  Resource 
Management,  3300  Whitehaven  Street, 
NW.,  Washington,  D.C.  20235.  (202)  634- 
4126, 

(Federal  Dcmeslic  AssisJance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  March  21,  1985j 
Peter  L.  Tweedt,  I 

Director.  Office  of  Ocean  and  Coastal 
Resource  Management. 
(FR  Doc.  85-7456  Filed  3-27-85;  8:45  am] 

BILLING  CODE  35I(MM-W 


Marine  Mammals;  Proposed 
Modification  to  Permit  No.  417  (P319); 
Dolphin  Biology  Research  Associates, 
Inc. 

Notice  is  hereby  given  that  Mr, 
Randall  S.  Wells,  Dolphin  Biology 
Research  Associates.  Inc..  163  Siesta 
Drive,  Sarasota,  Florida  33581,  has 
requested  a  second  modification  to 
Permit  No.  417  issued  on  May  10,  1983, 
(48  FR  22181),  and  first  modified  on  July 
3.  1984.  (49  FR  27361).  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1362- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

The  Permit  Holder  is  requesting  to 
extend  the  duration  of  the  Permit  to 
December  31. 1988.  and  to  take  under 


the  provisions  of  the  Permit  an 
additional  twenty  (20)  bottlenose 
dolphins  [Tursiops  truncatus]  per  year 
during  1986,  1987  and  1988;  and  to 
recapture  selected  individuals  up  to 
three  (3)  times  per  year  for  follow-up 
testing  under  the  conditions  of  the 
Permit. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  reviews,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Com.merce,  Washington. 
D.C.  20235,  within  30  day  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  request  are  summaries  of  those  of 
the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documentation  pertaining  to  the 
above  modification  request  is  available 
for  review  is  the  following  offices: 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street,  NW., 

Washington,  D.C;  and 
Regional  Director,  National  Marine 

Fisheries  Service,  Southeast  Region, 

9450  Koger  Boulevard,  St.  Petersburg, 

Florida  33702. 

Dated:  March  22. 1985. 
Richard  B.  Roe, 

Director.  Off  ice  of  Protected  Species  and 
Habitat  Conservation  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-7424  Filed  3-27-85;  8:45  am] 

BILLING  CODE  3S10-22-M 


Marine  Mammals;  Singapore 
Zoological  Gardens;  Receipt  of 
Application  for  Permit 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  and  the  Regulations  Governing  . 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1,  Applicant: 

a.  Name  Singapore  Zoological 
Gardens. 
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b.  Address  80  Mandai  Lake  Road. 
Singapore,  2572. 

2.  Type  of  Permit  Public  Display. 

3.  Name  and  Number  of  Animals: 
California  sea  lion  (Zaiophus 
californianus)  6. 

4.  Type  of  Take:  Beached  and 
stranded  or  captive  born. 

5.  Location  of  Activity:  N/A. 

6.  Period  of  Activity:  4  years. 

As  a  request  for  a  permit  to  take  living 
marine  mammals  to  be  maintained  in 
areas  outside  the  jurisdiction  of  the 
United  States,  this  application  has  been 
submitted  in  accordance  with  National 
Marine  Fisheries  Service  policy 
concerning  such  applications  (40  FR 
11619,  March  12,  1975).  In  this  regard,  no 
application  will  be  considered  unless: 

(a)  It  is  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  through  the 
approp.'-iate  agency  of  the  foreign 
government; 

(b)  It  includes: 

(i)  A  certification  from  such 
appropriate  government  agency 
verifying  the  information  set  forth  in  the 
application: 

(ii)  A  certification  from  such 
government  agency  that  the  laws  and 
regulations  of  the  government  involved 
permit  enforcement  of  the  terms  of  the 
conditions  of  the  permit,  and  that  the 
government  will  enforce  such  terms; 

(iii)  A  statement  that  the  government 
concerned  will  afford  comity  to  a 
National  Marine  Fisheries  Service 
decision  to  amend,  suspend  or  revoke  a 
permit. 

In  accordance  with  the  above  cited 
policy,  the  certification  and  statements 
of  the  City  Veterinary  Center.  Primary 
Production  Department  have  been  found 
appropriate  and  sufficient  to  allow 
consideration  of  this  permit  application. 

The  arrangements  and  facilities  for 
transportmg  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  invol\  ed. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  202,3.=^.  within  30  davs  of  the 


publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street,  NW., 

Washington.  D.C; 
Regional  Director.  National  Marine 

Fisheries  Service,  Northwest  Region, 

7600  Sand  Point  Way,  NE.  BIX  C15700 

Seattle,  Washington,  98115. 
Regional  Director,  National  Marine 

Fisheries  Service,  Southwest  Region. 

300  South  Ferry  Street,  Terminal 

Island.  California  90731;  and 
Regional  Director,  National  Marine 

Fisheries  Service,  Northeast  Region, 

Federal  Building.  14  Elm  Street. 

Gloucester,  Massachusetts  01930- 

3799. 
Regional  Director,  National  Marine 

Fisheries  Service,  Southeast  Region. 

9450  Roger  Boulevard,  St.  Petersburg, 

Florida  33702  and 
Regional  Director,  National  Marine 

Fisheries  Service,  Alaska  Region,  P.O. 

Box  1668,  Juneau,  Alaska  99802. 

Dated:  March  22.  1985. 

Richard  B.  Roe. 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation,  National  Marine 
Fisheries  Service. 

|FR  Doc.  85-74C3  Filed  3-27-85:  8:45  am) 

BILLING  CODE  3610-22-M 


Marine  Mammals;  Notice  of  Receipt  of 
Application  tor  Permit;  Moss  Landing 
Marine  Laboratories 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  endangered  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543).  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  Parts  217- 
222). 

1.  Applicant: 

a.  Name:  Jo  Guerrero  (P355). 

b.  Address:  Moss  Landing  Marine 
Laboratories.  P.O.  Box  450.  Moss 
Landing.  California  95039. 


2.  Type  of  Permit:  Scientific  Research/ 
Scientific  purposes. 

3.  Names  and  Number  of  Animals: 
Gray  whale  [Eschn'chtius  robustus]  up 
to  36. 

4.  Type  of  Take:  Up  to  36  whales  may 
be  approached,  observed,  radio-tagged, 
and  streamer-tagged  in  order  to  study 
the  feeding  ecology  and  behavioral 
patterns  of  the  animals. 

5.  Location  of  Activity:  Southeastern 
Bering  Sea  and  St.  Matthew  Island. 

6.  Period  of  Acti\  ity:  3  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 
Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street.  \W.. 

Washington.  DC,  and 
Regional  Director,  Alaska  Region, 

National  Marine  Fisheries  Service, 

PC  Box  1668,  luneau.  Alaska  99802. 

D,i!,h:  March  22,  1985. 
Richard  B.  Roe, 

Director.  Office  of  Protected  Species  and 
Habitat  Conservation.  National  Marine 
Fisberies  Service. 

(FR  Dor  8.>--4;2  Filed  3-27-85:  8:45  am) 
BILLING  CODE  3S10-22-M 

Patent  and  Trademark  Office 

Interim  Protection  for  Mask  Works  of 
Japanese  Nationals  Domiclliaries  and 
Sovereign  Authorities 

agency:  Patent  and  Trndemark  Office. 

Commerce. 

ACTION:  Notice  of  Initiation  of 

Proceeding. 


12356 


Federal  Register  /  Vol.  50,  No.  60  /  Thursday,  March  28.  1985  /  Notices 


summary:  The  Secretary  of  Commerce 
has  delegated  the  authority  under 
section  914  of  17  U.S.C.  to  make  findings 
and  issue  orders  for  interim  protection 
of  mask  works  to  the  Assistant 
Secretary  and  Commissioner  of  Patents 
and  Trademarks  by  Amendment  1  to 
Department  Organization  Order  10-14. 
Guidelines  for  the  submission  of 
petitions  for  the  issuance  of  interim 
orders  were  published  on  November  7. 
19ft4  in  the  Federal  Register,  49  FR 
44517-9  and  on  November  13.  1984  in  the 
Official  Gazette.  1048  O.G.  30. 

On  October  22.  1984,  prior  to  the 
November  8, 1984.  effective  date  of 
Pub.L  98-620  which  added  Chapter  9  to 
17  U.S.C,  the  Electronic  Industries 
Association  of  |apan  (EIAJ)  through  its 
attorneys  submitted  a  request  for  the 
issuance  of  an  interim  order  Thdt 
original  request  has  since  been 
supplemented  by  additional  information 
from  the  Government  of  Japan  sufficient 
to  bring  it  into  compliance  with  the 
aforementioned  guidelines. 
Consequently,  in  accordance  with 
paragraph  F  of  the  guidelines,  this  notice 
announces  the  initiation  of  a  proceeding 
with  respect  to  Japan  for  consideration 
of  the  issuance  of  an  interim  order. 

In  the  interests  of  time  and  because  of 
the  rapidly  approaching  July  1,  1985 
registration  cut-off  date  for  chips  first 
commercially  exploited  on  or  after  July 
1,  1983,  a  date  is  being  set  both  for  the 
submission  of  comments  in  accordance 
with  paragraph  F(a),  and  a  hearing  date 
with  respect  to  paragraph  F(b)  of  the 
guidelines. 

DATES:  Comments  must  be  submitted  on 
or  before  April  22, 1985  and  a  public 
hearing  will  be  held  May  6.  1985  at  9:30 
a.m.;  requested  to  present  oral  testimony 
should  be  received  on  or  before  April  22 
1985. 

ADDRESS:  Address  written  comments  to; 
Commissioner  of  Patents  and 
Trademarks,  Attention  Assistant 
Commissioner  for  External  Affairs.  Box 
4.  Washington,  DC.  20231. 

The  hearing  will  be  held  in  the 
Commissioner's  Conference  Room,  11th 
Floor,  Crystal  Plaza  Building  3,  Room 
11-C-lO,  2021  Jefferson  Davis  Highway. 
Arlington,  Virginia.  Written  comments 
and  a  transcript  of  the  public  hearing 
will  be  available  for  public  inspection  in 
Room  11C28  Crystal  plaza  3.  2021 
Jefferson  Davis  Highway.  Arlington. 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  K.  Kirk.  Assistant 
Commissioner  for  External  Affairs,  by 
telephone  at  (703)  557-3065  or  by  mail 
marked  to  his  attention  and  addressed 
((>  Commissioner  of  Patents  and 


Trademarks.  Box  4,  Washington.  D.C. 
20231. 

SUPPLEMENTARY  INFORMATION:  Chapter 
9  of  17  U.S.C.  establishes  an  entirely 
new  form  of  intellectual  property 
protection  for  mask  works  that  are  fixed 
in  seimiconductor  chip  products.  Mask 
works  are  defined  in  17  U.S.C.  901(a)(2) 
as; 

A  series  of  related  im^es,  however,  fixed 
or  encoded — 

(A)  having  or  represenJing  the 
predetermined,  three-dimensional  pattern  of 
metallic,  insulating  or  semiconductor  material 
present  or  removed  from  the  layers  of  a 
semiconductor  chip  product;  and 

(B)  in  which  series  the  relation  of  the 
images  to  one  another  is  that  each  image  has 
the  pattern  of  the  surface  of  one  form  of  the 
semiconductor  chip  product. 

Chapter  9  further  provides  for  a  10 
year  term  of  protection  for  original  mask 
works  measured  from  their  date  of 
registration  in  the  U.S.  Copyright  Office, 
or  their  first  commercial  exploitation 
anywhere  in  the  world.  Mask  works 
must  be  registered  within  2  years  of 
their  first  commercial  exploitation  to 
maintain  this  protection.  Section 
913(d)(1)  provides  that  mask  works  first 
commercially  exploited  on  or  after  July 
1. 1983  are  eligible  for  protection 
provided  that  they  are  registerd  in  the 
U.S.  Copyright  Office  before  July  1. 1985. 

Foreign  mask  works  are  eligible  for 
protection  under  this  Chapter  under 
basic  criteria  set  out  in  section  902;  first, 
that  the  owner  of  the  mask  works  is  a 
national,  domiciliary,  or  sovereign 
authority  of  a  foreign  nation  that  is  a 
party  to  a  treaty  providing  for  the 
protection  of  the  mask  works  to  which 
the  United  States  is  also  a  party,  or  a 
Stateless  person  wherever  domiciled; 
second  that  the  mask  work  is  first 
commercially  exploited  in  the  United 
States;  or  that  the  mask  work  comes 
within  the  scope  of  a  Presidential 
proclamation.  Section  902(a)(2)  provides 
that  the  President  may  issue  such  a 
proclamation  upon  a  finding  that; 

A  foreign  nation  extends  to  mask  works  of 
owners  who  are  nationals  or  domiciliaries  of 
the  United  States  protection  (A)  on 
substantially  the  same  basis  as  that  on  which 
the  foreign  nation  extends  protection  to  mask 
works  of  Its  own  nationals  and  domiciliaries 
and  mask  works  first  commercially  exploited 
in  that  nation,  or  (B)  on  substantially  the 
same  basis  as  provided  under  this  chapter, 
the  President  may  by  proclamation  extend 
protection  under  this  chapter  to  mask  works 
(i)  of  owners  who  are.  on  the  date  on  which 
teh  mask  works  are  registered  under  section 
908.  or  the  date  on  which  the  mask  works  are 
first  commercially  exploited  anywhere  in  the 
world,  whichever  occurs  first,  nationals, 
domiciliaries,  or  sovereign  authorities  of  that 
nation,  or  (ii)  which  are  first  commercially 
exploited  in  that  nation. 


Although  this  chapter  generally  does 
not  provide  protection  to  foreign  owners 
of  mask  works  unless  the  works  are  first 
commercially  exploited  in  the  United 
States,  it  is  contemplated  that  foreign 
nationals,  domiciliaries  and  sovereign 
authorities  may  obtain  full  protection  if 
their  nation  enters  into  an  appropriate 
treaty  or  enacts  mask  works  protection 
legislation.  In  order  to  encourage  steps 
toward  a  regime  of  international  comity 
in  mask  works  protection,  section  914(a) 
provides  that  the  Secretary  of 
Commerce  may  extend  the  privilege  of 
obtaining  interim  protection  under 
chapter  9  to  nationals,  domiciliaries  and 
sovereign  authorities  of  foreign  nations 
if  the  Secretary  finds: 

(1)  That  the  foreign  nation  is  making  good 
faith  efforts  and  reasonable  progress 
toward — 

(A)  Entering  into  a  treaty  described  in 
section  902(a)(1)(A),  or 

(B)  Enacting  legislation  that  would  be  in 
compliance  with  subparagraph  (A)  or  (B)  of 
section  902(a)(2);  and 

(2)  That  the  nationals,  domiciliaries.  and 
sovereign  authorities  of  the  foreign  nation, 
and  persons  controlled  b\  them,  are  not 
engaged  in  the  misappropriation,  or 
unauthorized  distribution  or  commercial 
exploitation  of  mask  works;  and 

(3)  That  issuing  the  order  would  promote 
the  purposes  of  this  chapter  and  international 
comity  with  respect  to  the  protection  of  mask 
works. 

On  October  22, 1984,  prior  to  the 
November  8.  1984  effective  date  of  Pub. 
L.  98-620  which  added  Chapter  9  to  17 
U.S.C.  the  Eletronic  Industries 
Association  of  Japan  (EIAJ),  through  its 
attorneys,  submitted  a  request  for  the 
issuance  of  an  interim  order  to  Secretary 
Baldrige.  The  Secretary  informed  EIAJ's 
attorneys  that  the  request  had  been 
referred  to  the  Patent  and  Trademark 
Office,  and  that  the  Commissioner 
would  advise  them  if  additional 
information  were  required.  On 
November  15, 1984.  Commissioner 
Mossinghoff  met  with  Japanese  officials 
to  discuss  a  letter  from  Mr.  Yuji 
Tanahashi  of  the  Japanese  Ministry  of 
International  Trade  and  Industry,  and 
what  additional  information  might  be 
required  to  complete  the  EIAJ 
submission.  The  results  of  this  meeting 
were  confirmed  on  November  30. 1984, 
in  a  letter  to  Mr.  Tanahashi.  No 
response  was  received  from  Mr. 
Tanahashi.  On  January  22, 1985,  Acting 
Commissioner  Quigg  wrote  Mr.  Taizo 
Yokayama  pointing  out  what  additional 
information  would  be  required.  On 
March  4, 1985,  Mr.  Tanahashi  wrote  to 
Mr.  Quigg  to  supplement  the  original 
request  with  sufficient  information  to 
permit  the  commenement  of  proceedings 
under  the  guidelines.  The  original 
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petition  and  the  supplemental 
information  are  reproduced  below. 

In  his  remarks  in  the  Congressional 
Record  of  October  10.  1984  at  page 
E4434  Representative  Kastcnmeier 
suggests  that  "[i]n  making 
determinations  of  good  faith  efforts  and 
progress  ....  the  Secretary  should  take 
into  account  the  attitudes  and  efforts  of 
the  foreign  nation's  private  sector,  as 
well  as  its  government,  if  the  private 
sector  encourages  and  supports  action 
toward  chip  protection,  that  progress  is 
much  more  likely  to  continue  .  .  .  With 
respect  to  the  participation  of  foreign 
nationals  and  those  controlled  by  them 
in  chip  piracy,  the  Secretary  should 
consider  whether  any  chip  designs,  not 
simply  those  provided  full  protection 
under  the  Act.  are  subjected  to 
misappropriation.  The  degree  to  which  a 
foreign  concern  that  distributes  products 
containing  misappropriated  chips  knows 
or  should  have  known  that  it  is  selling 
infringing  chips  is  a  relevant  factor  in 
making  a  finding  under  section  914(a)(2). 
Finally,  under  section  914(a)(3|.  the 
Secretary  should  bear  in  mind  the  role 
that  issuance  of  the  order  itself  may 
have  in  promoting  the  purposes  of  this 
chapter  and  international  comity." 

In  view  of  these  admonitions, 
comments  are  invited  on  this  petition 
and  the  supplemental  information. 
Particularly,  views  are  solicited  as  to  the 
relation  of  the  proposed  Japanese 
legislation  and  Chapter  9  of  17  U.S.C; 
and  to  the  existence  or  non-existence  of 
any  misappropriation  of  mask  works  in 
Japan. 

Dated;  March  22, 1985. 
Donald  |.  Quigg. 

Acting  Commissioner nf  Patents  and 

Trademarks. 

October  22. 1984. 

Hon.  Malcolm  Baldridge. 

Secretary  of  Commerce.  Washington,  D.  C. 

Dear  Mr.  Secretary:  Enclosed  please  find  a 
letter  and  petition  from  Mr.  Akio  Morita  with 
respect  to  Section  914  of  the  Semiconductor 
Chip  Protection  Act  of  1984.  Mr.  Morita's 
petition  is  made  in  his  capacity  as  President 
of  our  client,  the  Electronic  Industries 
Association  of  [apan. 

Please  let  us  know  how  we  may  be  of  the 
most  assistance  in  answering  questions  and 
providing  further  information  in  support  of 
the  enclosed  petition. 

Sincerely  yours. 
Tanaka  Walders  &  Rilger 

By. 
Robert  S.  Schwartz. 
October  18.  1984. 

The  Honorable  Malcolm  Baldrigc. 
Secretary  of  Commerce,  Washington,  D.C. 
Re:  Semiconductor  Chip  Protection  Act  of 
1984 

Dear  Mr.  Secretary:  Enclosed  please  find  a 
petition  that  I  have  executed  today,  on  behalf 


of  the  Electronic  Industries  Association  of 
japan.  I  hope  it  will  meet  with  your  favorable 
consideration. 

Sincerely  yours, 
Akio  Morita, 

President,  Electronic  Industries,  Association 
of  Japan,  Chairman  and  Chief  Executive 
Officer,  Sony  Corporation. 

Before  the  Secretary  of  Commerce 

In  re  Japan:  Petition  of  Akio  Morita  on 
Behalf  of  the  Electronic  Industries 
Association  of  japan  Under  Section  914(a}  of 
the  Semiconductor  Chip  Protection  Act  of 
1984. 

Whereas  section  914(a)  of  the 
Semiconductor  Chip  Protection  Act  of 
1984  provides  that  the  Secretary  of 
Commerce  may  issue  an  order  with 
respect  to  protection  afforded  nationals, 
domiciliaries.  and  sovereign  authorities 
of  any  nation  upon  the  petition  of  any 
person,  and 

Whereas  the  Electronic  Industries 
Association  of  Japan  ("EIAJ")  is  a 
business  association  which  includes  the 
major  semiconductor  manufacturers 
based  in  japan,  and  the  undersigned 
ser\es  as  its  President, 

The  Undersigned,  on  behalf  of  the 
EIAJ,  does  not  petition  the  Secretary  to 
issue  an  order  respecting  Japan, 
effective  as  of  the  date  of  enactment  of 
that  Act  and  for  such  time  period  as  the 
Secretary  may  decide  is  reasonable 
under  the  circumstances.  It  is  further 
petitioned  that  said  order  be  issued 
expeditiously  in  the  case  of  Japan,  in 
conformance  with  the  statutory  criteria 
and  legislative  history  pertaining  to  the 
Act. 

In  support  of  the  expeditious  issuance 
of  an  order  with  respect  to  Japan, 
effective  as  of  the  date  of  enactment, 
reference  is  made  to  the  following  facts: 

1.  The  private  semiconductor  industry 
in  Japan,  as  represented  by  EIAJ,  during 
the  pendency  of  the  Act  advised  the  U.S. 
Congress  by  official  letter  (Appendix  I 
hereto)  of  its  support  for  the  Act  and  its 
support  for  expeditious  legislation  in 
japan. 

2.  The  Government  of  Japan,  through 
the  joint  recommendations  of  the  United 
States-Japan  Work  Group  on  High 
Technology  Industries,  has  agreed  to  a 
bilateral  declaration  in  support  of  such 
legislation.  In  this  regard,  the  Industrial 
Structure  Council,  an  advisory 
committee  to  the  Minister  of 
International  Trade  and  Industry,  has 
organized  a  formal  study  group,  the 
Subcommittee  on  Legislative  Problems 
Concerning  Semiconductor  Chips,  to 
draft  appropriate  legislation.  The  first 
meeting  of  the  Subcommittee  has  been 
scheduled  for  October  24, 1984. 

3.  japan  has  a  substantial 
semiconductor  industry.  In  light  of  the 


above  considerations  with  respect  to 
progress  toward  legislation  in  Japan, 
expedited  issuance  of  an  order  is 
appropriate  to  encourage  and  faoiitate 
efforts  to  establish  international  comity. 

4.  Insofar  as  can  be  determined. 
Japan's  commercial  entities  are  not 
engaging  m.  and  have  not  in  the  recent 
past  engaged  in.  the  acti\ities  described 
in  section  914(a)(2)  of  the  Act. 

Wherefore,  on  behalf  of  the  EIAJ  I  do 
petition  that  an  order,  as  described. 
issue  expeditiously  with  respect  to 
Japan. 

Dated:  October  18,  •19&4 
Respectfully  submitted. 
Akio  Morita, 

President,  Electronic  Industries  Association 
of  Japan,  Chairman  and  Chief  Executive 
Officer,  Sony  Corporation. 

Appendix  I 

July  18.  1984- 

Hon  Robert  W  Kastenmeier, 
Chairman,  Subcommitte  on  Courts,  Civil 
Liberties  and  the  Administration  of 
Justice,  Judiciary  Committee,  U.S.  House 
of  Representatives,  Washington.  D.C. 
U.S.A. 
Dear  Rcp-  Kastenmeier  The  Electronic 
Industries  Association  of  )apan  (ElAj)  has 
been  following  the  progress,  through  the 
Congress,  of  legislation  that  would  afford  a 
new  form  of  protection  for  spn-.xonductor 
chip  products.  In  our  view,  the  passage  of 
such  legislation  is  highly  desirable,  both  of 
itself  and  as  an  indication  of  the  proper 
direction  for  the  intemationai  protection  of 
such  intellectual  property.  In  this  latter 
respect,  we  note  the  joint  recommendations 
of  the  U  S.-|apan  Work  Group  on  High 
Techology  Industries,  made  m  November, 
1983,  One  such  recommendation  of  this 
go\ernment-to-govemmenl  group  was: 

III.  Technology 

3  Biiih  governments  should  recognize  that 
some  form  of  proteciion  to  semiconductor 
producers  for  their  intellectual  property  is 
desirable  to  provide  the  necessary  incentives 
for  them  to  develop  new  semiconductor 
products.  And  both  governments  should  take 
their  own  appropriate  steps  to  discourage  the 
unfair  copying  of  semiconductor  products  and 
the  manufacturing  and  distribution  of  the 
unfairly  copied  semicoinductor  products. 

Since  the  L'.S,  legislation  will  be  the  first  of 
Its  kind  in  the  world,  we  hope  that  it  will 
meet  the  challenge  posed  by  the  development 
of  a  new  class  of  intellectual  property  by 
affording  it  a  commensurately  new  form  of 
protection.  We  expect  that  this  approach  by 
the  U.S.  will  serve  as  a  model  for  other 
countries.  In  this  respect  we  feel  it  would 
very  beneficial  for  such  legislation  to 
maintain  an  incentive  for  foreign  nations  to 
"catch  up",  without  departing  from  the 
principle  of  full  national  treatment  This 
could  be  accomplished  by  a  reasonable 
interim  period  for  full-term  registration,  not 
limited  by  considerations  of  nationality, 
domicile,  or  place  of  first  commercial 


exploitation.  This  suggestion  was  spelled  out 
in  a  July  9  letter  from  our  Washington  counsel 
(which  is  attached).  We  have  also  sugjjestpd. 
through  counsel,  some  important  technical 
clarirications  of  interpretation.  I  would  be 
grateful  if  you  could  consider  our  suggestions 
in  any  conference  proceedings. 

In  this  connection,  we  have  been  asked 
whether  EI.Aj  has  a  review  as  to  probable  or 
dppropriate  lejjisldtive  action  in  Japan 
Speaking  on  behdlf  of  the  semiconductor 
manufacturers  of  |apan.  EIAJ  recognizes  the 
need  for.  and  importance  of.  protection  in 
lapan  for  the  intellectual  property  embodied 
in  semiconductor  chips,  Accordiiij^ly.  we  will 
ask  the  Government  of  [apan  to  provide  such 
protection,  as  expeditiously  as  possible, 
through  a  new  Ifgislative  framework. 

Thank  you  for  any  consideration  you  can 
^ive  lo  the  approach  we  suggest.  As  always, 
my  personal  best  wishes. 

Sincerely  yours. 
Akio  Morita. 

Prfsident.  Electronic  Industries  Association 
o^  lapan.  Chairman  fr  Chief  Executive  Officer. 
Sony  Corporation. 
Iu!y  la  1984. 

Hon.  Charles  McC.  Malhias, 
Chairman.  Subcommittee  on  Patents. 

Copyrights  and  Trademarks.  Judiciary 
Committee.  US  Senate.  Washin(;ton, 
DC.  U.S.A. 

Dear  Sen  Mdthias:  I  was  sorry  lo  have 
missed  the  opportunity  to  see  you  during  my 
recent  tnp  lo  Washington.  I  do  hope, 
however,  that  we  will  have  another  chance 
before  too  long  In  the  meantime,  I  did  want 
lo  call  to  your  attention  something  that  is  of 
Kreai  interest  in  my  capacity  as  President  of 
the  Electronic  industries  Association  of  lapan 
;F.IAil 

EIA|  has  been  following  the  progress, 
through  the  Congress,  of  legislation  that 
would  afford  a  new  form  of  protection  for 
semiconductor  chip  products.  In  our  view,  the 
passage  of  such  legislation  is  highly 
desirable,  both  of  itself  and  as  an  indication 
of  the  proper  direction  for  the  international 
protection  of  such  intellectual  property.  In 
this  latter  respect,  we  note  the  joint 
recommendations  of  the  U.S.-japan  Work 
Croup  on  High  Technology  Industries,  made 
in  November.  I9ti3.  One  such 
recommenddiion  of  this  govcrnment-to- 
govemmenl  group  was ; 

in.  Technology 

3.  Both  governments  should  recognize  that 
some  form  of  protection  to  semiconductor 
producers  for  their  intellectual  property  is 
desirable  to  provide  the  necessary  incentives 
for  them  to  develop  new  semiconductor 
products.  And  both  governments  should  tjke 
their  own  appropriate  steps  to.discourage  the 
unfair  copving  of  semiconductor  products  and 
the  manuldciunng  and  distribution  of  the 
unfarily  copied  semiconductor  products. 

Since  the  Li  S.  Legislation  will  be  the  first 
of  its  kind  in  the  world,  we  hope  that  it  will 
meet  the  chdllenae  posed  by  the 
develolpmeni  of  a  new  class  of  intellectual 
property  bv  affording  it  a  commensurately 
new  form  of  protection.  We  expect  that  this 
approach  bv  itie  U.S.  will  serve  as  a  model 
for  other  countries.  In  this  respect  we  feel  it 


would  be  very  beneficial  for  such  legislation 
to  maintain  an  incentive  for  foreign  nations  to 
"catch  up",  without  departing  from  the 
principle  of  full  national  treatment.  This 
could  be  accomplished  by  a  reasonable 
interim  period  for  full-tem  registration,  not 
limited  by  considerations  of  nationality, 
domicile,  or  place  of  first  commercial 
exploitation.  This  suggestion  was  spelled  out 
in  a  July  9  letter  from  our  Washington  counsel 
(which  is  attached).  We  have  also  suggested, 
through  counsel,  some  important  technical 
clarifications  of  interpretation.  I  would  be 
grateful  if  you  could  consider  our  suggestions 
in  any  conference  proceedings. 

In  this  connection,  we  have  been  asked 
whether  ElA)  has  a  view  as  to  probable  or 
appropriate  legislative  action  in  Japan. 
Speaking  on  behalf  of  the  semiconductor 
manufacturers  of  Japan.  EIAJ  recognizes  the 
need  for  .  and  importance  of,  protection  in 
Japan  for  the  intellectual  property  embodied 
in  semiconductor  chips.  Accordingly,  we  will 
ask  the  Government  of  Japan  to  provide  such 
protection,  as  expeditiously  as  possible, 
through  a  new  legislative  framework. 

Thank  you  for  any  consideration  you  can 
give  to  the  approach  we  suggest.  As  always, 
my  personal  best  wishes^ 

Sincerely  yours, 
Akio  Morita, 
President.  Electronic  Industries  Association 
of  Japan.  Chairman  and  Chief  E.xecutive 
Officer  Sony  Corporation. 
March  4, 1985.  1 

Mr,  Donald  J.  Quigg. 
Acting  Commissioner  of  Patents  and 
Trademarks. 

Dear  Mr.  Quigg:  I  would  like  to  relate  the 
following  to  you  in  connection  with  the 
efforts  we  have  made  and  the  progress  we 
have  achieved  in  legislative  initiatives  for  the 
protection  of  semiconductor  chips  in  Japan 
since  I  wrote  to  Mr.  Mossinghoff  on 
November  13.  1984. 

On  January  22. 1985,  the  Subcommittee  on 
the  Legal  Problems  Concerning 
Semiconductor  Chips  under  the  Industrial 
Structure  Council,  after  seven  sessions  since 
October,  1964  reached  a  conclusion  that,  in 
sum,  a  new  law  similar  to  the  Semiconductor 
Chip  Protection  Act  of  the  United  States  is 
necessary  for  optimal  protection  o'-'he  layout 
of  semiconductor  chips  in  Japan,  and 
recommended  that  the  Ministry  of 
International  Trade  and  Industry  ("MITl") 
start  preparation  for  enactment  of  such  a  law 
as  soon  as  possible.  I  believe  you  have 
received  an  English  text  of  the  report  of  the 
Subcommittee,  since  we  turned  it  in  to  the 
United  Stales  Embassy  in  japan. 

Mr.  Akio  Morita.  President  of  the 
Electronics  Industry  Association  of  Japan 
("EIAJ").  also  requested  that  the  Minister  of 
International  Trade  and  Industry  promptly 
enact  a  new  law  similar  to  that  of  the  United 
States. 

Under  these  circumstances,  MITI,  as  a 
governmental  agency  in  charge  of  developing 
legislation  for  the  protection  of  mask  works, 
is  making  an  energetic  effort  to  submit  a 
legislative  bill  to  the  present  session  of  the 
Diet.  We  are  drafting  the  bill  with  due 
consideration  for  the  views  expressed  on  the 
outline  of  the  bill  by  the  semiconductor 


industry,  including  foreign  affiliates. 
Although  there  is  no  fundamental  objection 
to  this  effort  among  governmental  agencies. 
the  decision  of  the  Japanese  government  as  a 
whole  to  submit  the  bill  will  be  made  most 
probably  in  the  middle  of  March  since 
adjustments  are  necessary  within  the 
government  pursuant  to  the  ordinary 
legislative  procedure.   ' 

Meanwhile,  MITI  has  good  grounds  for 
believing  that  neither  Japan  nor  Japanese 
nationals  or  domiciliaries  are  engaged  in  the 
misappropriation,  or  unauthorized 
distribution  or  commercial  exploitation  of 
mask  works.  .As  you  are  aware,  MITI  has 
taken  action  to  make  people  and  industries 
concerned  thoroughly  understand  the  view- 
expressed  in  the  recommendation  of  the 
Japan-U.S.  High  Tech  Work  Group— "Both 
governments  should  take  their  own 
appropriate  steps  to  discourage  the  unfair 
copying  of  semiconductor  products  and  the 
manufacturing  and  distribution  of  unfairly 
copied  semiconductor  products",  and  I 
believe  the  Japanese  semiconductor  industry 
has  been  responding  sincerely  to  this  action. 

A  petition  under  Section  914  of  the 
Semiconductor  Chip  Protection  Act  of  1984 
(17  U.S.C.)  was  filed  with  the  Secertary  of 
Commerce  by  Mr.  Akio  Morita  of  EJAJ. 
Considering  the  circumstances  mentioned 
above,  1  believe  conditions  for  issuance  of  an 
order  under  17  U.S.C.  Section  914(a](l  )(B)  are 
fully  satisfied. 

Yours  sincerely, 
Yuji  Tanahashi, 

Deputy  Director-General.  Machinery  and 
Information  Industries  Bureau.  Ministry  of 
International  Trade  and  Industry. 

Semiconductor  Integrated  Circuit  Protection 
Bill  of  Japan  (Summary) 

February,  1965, 

1.  Definitions 

(1)  A  "semiconductor  integrated  circuit 
product"  means  any  product  having 
transistors  and  other  elements  which  are 
inseparably  formed  on  the  surface  of  a 
semiconductor  or  insulating  material,  or 
inside  the  semiconductor  material,  and 
intended  to  perform  circuitry  functions. 

(2)  A  "circuit  layout"  means  a  three- 
dimensional  layout  of  elements  and  wires  in 
a  semiconductor  integrated  circuit  product. 

(3)  "Utilize"  means  manufacture,  transfer, 
lease,  exhibition  or  import  of  semiconductor 
integrated  circuit  products  embodying  a 
circuit  layout, 

2.  The  following  rights  can  be  claimed 

(1)  The  holder  of  a  circuit  layout  right  shall 
have  an  exclusive  right  to  utilize,  for  business 
purposes,  the  circuit  layout. 

(2)  The  holder  of  a  circuit  layout  right  or  an 
exclusive  licensee  may  seek  an  injunction 
against  a  person  who  infringes  or  likely  to 
infringe  on  the  circuit  layout  right  or 
exclusive  license. 

(3)  The  manufacture,  transfer,  etc..  for 
business  purposes,  of  articles,  such  as  masks, 
to  be  used  exclusively  for  the  manufacture  of 
the  infringing  semiconductor  integrated 
circuit  products  shall  be  deemed  to  be  an 
infringement  of  the  circuit  layout  right. 
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(4)  The  infringing  party  shdll  be  UahU:  for 
damages  for  infringement  and  shall  be 
subject  to  criminal  punishment. 

3.  Registration  system 

(1)  A  person  who  has  originally  developed 
Ihe  circuit  layout,  or  his  successor,  may  apply 
for  registration  for  the  establishment  of  a 
circuit  layout  right  within  two  years  of  the 
date  on  which  he  first  transferred,  leased  or 
exhibited  the  concerned  semiconductor 
integrated  circuit  products  for  business 
purposes. 

(2)  The  circuit  layout  right  shall  come  into 
force  upon  registration  for  its  establishment. 
(The  registration  system  shall  be  a  simple 
one) 

■4.  Term  of  protection 

The  term  of  protection  shall  be  ten  years 
from  the  date  on  which  the  right  was  created. 

5.  Limitation  of  exclusive  rights 

(1)  The  experimental  manufacturing  for  the 
purpose  of  analyzing  or  evaluating  the  circuit 
layout,  electronic  circuitry  or  logic  circuitry  of 
a  semiconductor  integrated  circuit  product 
embodying  a  circuit  layout  right  shall  not 
constitute  an  infringement. 

(2)  Utilizing  an  originally  developed  circuit 
layout  based  upon  electronic  circuitry  or  logic 
circuitry  analyzed  and  evaluated  as 
described  in  paragraph  (1)  shall  not 
constitute  an  infringement. 

(3)  When  the  holder  of  a  right  to  a 
semiconductor  integrated  circuit  product 
transfers  it  to  another,  the  transferee  thereof 
may  transfer,  lease,  exhibit  or  import  the 
product  without  the  authority  of  the  holder  of 
the  right  ("first  sale  doctrine"). 

(4)  A  bona  fide  purchaser,  without  (gross) 
negligence,  of  an  infringing  semiconductor 
integrated  circuit  product  who  has 
trjnsferred  it  to  another  after  learning  of  the 
infringement  shall  be  held  responsible  for  the 
payment  of  a  fair  price  to  the  legitimate 
holder  of  the  right  but  shall  not  be  subject  to 
injunction  or  damages. 

f>.  Protection  of  a  circuit  layout  developed  by 
a  foreigner  under  consideration 

(The  law  shall  extend  protection  without 
discrimination  to  a  circuit  layout  developed 
by  a  national  or  a  domiciliary  of  a  foreign 
country  at  least  if  a  circuit  layout  developed 
by  a  Japanese  national  or  a  domiciliary  of 
Japan  is  protected  by  that  country.) 

T.  Other  provisions 

Other  provisions  to  be  established  include 
provisions  concerning  exclusive  and  non- 
exclusive licenses  and  a  provision  to  the 
effect  that  if  an  employee  of  a  company 
develops  a  circuit  layout,  the  right  concerning 
the  layout  shall,  unless  otherwise  agreed, 
belong  to  the  company. 
November  13.1  984. 
Mr.  Gerald  J.  Mossinghoff. 
Commissioner  of  Patents  and  Trademarks 
Office.  Department  nf  Commerce. 

Dear  Mr  Mossinghoff;  As  co-chairman  of 
the  japan-U.S.  High  Tech  Work  Group  I 
would  like  to  relate  the  following  to  you  in 
connection  with  the  materialization  of  your 
country's  Semiconductor  Chip  Protection  Act 
of  1984. 


.At  the  September  14th  meeting  of  the  High 
Tech  Work  Group  it  was  requested  of  me 
that,  in  consideration  of  the  enactment  of  the 
Semiconductor  Chip  Protection  Act  in  Ihe 
United  Slates  Japan  enact  legislation  to  the 
same  effect  I  myself  have  agreed  with  the 
High  Tech  W'ork  Groups  recommendation 
made  in  November  1983  as  to  the  need  for 
Japanese  legislation  to  protect  developers  of 
semiconductor  chips,  and  I  am  now  pleased 
to  let  you  know  that  serious  consideration  of 
this  issue  has  begun  with  abovementioned 
request  taken  into  account. 

A  subcommittee  on  legislative  issues 
concerning  semiconductor  chips  has  been  set 
up  within  the  Industrial  Stnicture  Council 
and  was  convened  for  Ihe  first  time  on 
October  24lh.  I  would  like  to  add  that 
participating  in  the  subcommittee  are 
Japanese  representatives  of  Intel  Japan  K.K. 
(a  U.S.  affiliate)  and  Texas  Instruments  Japan 
Ltd.  (a  U.S.  affiliate).  Because  the  authority  lo 
enact  laws  i^sts  with  Japan's  legislative 
body,  the  Diet,  and  because  of  differences 
between  our  legal  system  and  that  of  the 
United  Stales,  I  am  not  able  to  state  anything 
definitive  as  yet  Bui  1  do  want  lo  consolidate 
Ihe  views  of  those  of  us  within  the 
Government  and  lay  a  bill  before  Ihe  Diet  at 
the  earliest  possil>le  date. 

In  addition  to  more  effectively  protecting 
rights  relating  to  semiconductor  chips  in  line 
with  the  High  Tech  Work  Group's 
recommendation,  on  a  fundamental  level  we 
are  interested  in  making  efforts  towards 
drafting  a  proposed  law  similar  lo  that 
enacted  by  >our  country 

Finally,  I  am  sure  we  agree  Ihal  close 
cooperation  between  our  two  Governments  is 
essential  lo  the  sound  growth  of  the 
semiconductor  chip  industry  and  olso  of 
trade  in  this  item.  Let  us,  then,  cooperate 
closely  in  the  future  application  of  the 
Semiconductor  Chip  Protection  Act  and  in  the 
enactment  of  a  new  law  in  Japan, 

Your  sincerely, 
Yuji  Tanahashi. 

Chairman  ofthe/apan-U.S.  Work  Group  on 
High  Technology  Industries.  Deputy  Director- 
General.  Machinery  and  Information 
Industries  Bureau.  Ministry  of  International 
Trade  and  Industry'. 

PS.  In  connection  with  the  above.  I  would 
like  to  add  that  I  have  been  informed  thai  Mr 
Morita.  representing  the  views  of  the 
Japanese  semiconductor  industry,  has 
presented  a  petition  lo  the  Secretary  of 
Commerce  in  accordance  with  Article  914  of 
Ihe  U.S.  Semiconductor  Chip  Protection  Act. 
Mr.  Yuji  Tanahashi 

Chairman  of  the  japan-l'.S.  Work  Croup  on 
High  Technology  Industries.  Deputy 
Director-General.  Machinery  and 
Information  Industries  Bureau.  Ministr}' 
of  International  Trade  and  Industry.  1-3- 
1  Kasumigaseki.  Chlyoda-ku,  Tokyo  100. 
Japan. 
Dear  Mr.  Tanahashi:  Thank  you  for  your 
earlier  inquiry  concerning  the  extension  of 
interim  protection  to  Japanese  mask  works 
under  Section  914  of  the  Semiconductor  Chip 
Protection  Act  of  1984  On  November  15. 
1984.  I  met  with  Mr  Taizo  Yokoyama  and  Mr 
Nobuo  Tanaka  of  the  Japanese  Embassy  here 
in  Washington  lo  discuss  a  number  of 


matters  related  to  chip  protection  1  would 
like  lo  assure  you.  as  I  assured  them,  that  any 
Japanese  request  for  the  issuance  of  an  order 
extending  intenm  protection  will  be  given 
serious  and  prompt  consideration  However, 
there  are  certain  factors  that  must  be 
considered  in  amving  el  a  determination  to 
i.ssue  or  not  to  issue  such  an  order 

Although  requests  for  the  issuance  of  an 
order  may  be  submitted  by  ar.\  parly  Section 
914  requires  that  the  Secretary  of  Commerce 
make  certain  findings  with  respect  lo  the 
activities  of  foreign  governments  and 
sovereign  authorities  as  well  as  organizations 
controlled  by  them.  Section  914(a)(1)  requires 
that  the  Secretary  must  find  that  the  foreign 
nation  is  making  good  faith  efforts  and 
reasonable  progress  toward  entering  into  a 
treaty  or  enacting  appropriate  legislation. 
This  finding  must  be  made  with  respect  to  the 
government  involved.  As  1  informed  Mr 
Yokoyama  and  Mr  Tanaka.  we  will  require  a 
statement  attesting  to  good  faith  efforts  and 
reasonable  progress  from  an  agency  which 
can  speak  for  >our  Government,  especially  in 
view  of  the  potential  dispute  between  your 
Ministry  and  the  Ministrv  of  Education  over 
jurisdiction  for  the  preparation  of 
semiconductor  chip  legislation.  In  view  of  the 
differences  in  our  legislation  processes,  such 
a  statement  should  include  as  much 
information  as  is  available  on  the  nature  of 
the  protection  under  consideration  and  the 
processes  to  be  followed  in  its 
implementation  into  law 

I  agree  that  close  cooperation  between  our 
two  nations,  which  are  leaders  in  the 
development  of  this  new  technology,  is 
important.  I  hope  that  we  can  work  together 
in  a  way  that  will  promote  international 
comity  in  mask  work  protection 

Sincerely. 
Gerald  J.  Mossinghoff. 
Commissioner  of  Patents  and  Trademarks. 
January  22,  1985 
Mr  Tafio  Yokoyama. 
Embassy  of  Japan,  2520  Massachusetts 
Avenue.  NW..  Washington.  DC. 

Dear  Mr  Yokoyama:  I  am  writing  to  follow 
up  on  an  earlier  conversation  that  you  had 
with  Commissioner  Gerald  J  Mossinghoff  on 
November  15,  1984.  concerning  the  protection 
of  Japanese  mask  works.  As  you  may  recall. 
Mr  Mossinghoff  assured  you  that  any 
Japanese  request  for  the  issuance  of  an 
interim  order  under  section  914  of  the 
Semiconductor  Chip  FVotection  .Act  of  1984 
would  receive  prompt  and  serious 
consideration. 

At  that  meeting,  Mr  Mossinghoff  advised 
you  that  before  we  could  consider  further 
Japan's  request  we  would  require  additional 
information  regarding  Ihe  efforts  and 
progress  toward  enacting  chip  legislation  in 
(apan.  and  that  this  information  should  be 
provided  by  an  agency  that  couid  speak  for 
the  Japanese  Government  You  also  informed 
Mr.  Mossinghoff  that  he  would  receive  a 
letter  from  MITI  Deputy  Director  General 
Tanahashi  attesting  to  MITIs  efforts  On 
November  30.  1984.  we  responded  to  Mr 
Tanahashi's  letter  and  advised  him  of  our 
need  for  further  information  in  view  of  Ihe 
potential  jurisdictional  dispute  between  MFT! 
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and  the  Ministry  of  Education.  To  date,  we 
have  not  received  the  information  that  we 
requested. 

In  view  of  the  [uly  1.  19a5  deadline  for 
registration  of  chips  first  commercially 
exploited  after  |uly  1, 1983,  time  is  of  the 
essence.  We  are  an,xious  to  obtain  the 
needed  assurances  from  the  Govemmenf  of 
Japan  that  you  are  progressing  on  legislation 
that  would  protect  the  mask  works  of  U.S. 
nationals  in  a  fashion  similar  to  the 
protection  provided  under  the  new  U.S.  law. 

1  hope  that  we  will  soon  receive  the 
statements  that  will  permit  us  to  initiate 
proceedings  with  respect  to  Japan's  eligibility 
for  protection  under  the  U.S.  legislation. 

Smceri.'ly. 
Donald  J  Quigg, 

Acting  Conwiissioner  of  Patents  and 
Trademarks. 

(FR  Doc.  85-7363  Filed  3-27-85;  8:45  am) 
BILUNG  CODE  6717-01-M 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extending  Coverage  of  Export  Visa 
Requirement  To  Include  Certain 
Cotton  Apparel  Produced  or 
Manufactured  in  Taiwan 

March  21.  1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.O.  11651  of  March  3.  1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  April  1. 1985. 
For  further  information  contact  Eve 
Anderson.  International  Trade 
Specialist  (202)  377-4212. 

Background 

Under  the  terms  of  the  agreement  of 
December  1. 1982.  the  American 
Institute  in  Taiwan  (AIT)  and  the 
Coordination  Council  for  North 
American  Affairs  (CCN'AA)  have  agreed 
to  amend  the  existing  e.xport  visa 
requirement  to  include  cotton  vests  in 
Category  359  pt.  (only  TSUSA  numbers 
379.0258.  379.0654,  379.3949.  379.5700, 
379.5820,  383.0648,  383.0652,  383.4200, 
and  383.4320),  which  will  be  visaed  as 
359-V.  This  coverage  is  in  addition  to 
the  coverage  of  cotton,  wool  and  man- 
made  fiber  textiles  and  textile  products 
described  in  the  CITA  directive  of 
September  27.  1972.  as  previously 
amended.  The  visa  stamp  is  not  being 
changed  and  the  official  authorized  to 
issue  visas  also  remains  unchanged  at 
this  time. 

The  expanded  visa  coverage  will  be 
effective  on  April  1,  1985  for  the 
aforementioned  product  in  Category  359 
pt..  produced  or  manufactured  in 
Taiwan  and  exported  on  and  after  April 


1, 1985.  Merchandise  in  this  category 
exported  before  April  1, 1985  will  not  be 
denied  entry  for  lack  of  a  visa. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7.  1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30.  1983 
(48  FR  57584).  April  4.  1984  (49  FR 
13397),  June  28,  1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
March  21.  1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC. 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  September  27.  1972.  as  amended, 
which  established  an  export  visa  requirement 
for  certain  cotton,  wool  and  man-made  fiber 
textiles  and  textile  products  produced  or 
manufactured  in  Taiwan. 

Effective  on  April  1. 1985  cotton  textile 
products  in  Category  359pt.  (Only  TSUSA 
numbers  389.0258.  379.0654,  379.3949, 
379.5700.  379.5820,  383.0648.  393.0652, 
383.4200,  and  383.4320)  will  be  visaed  as 
follows:  359-V.  Merchandise  in  Category 
359pt.  exported  before  April  1. 1985  shall  not 
be  denied  entry  for  lack  of  a  visa. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  .Agreements. 
[FR  Doc.  85-7371  Filed  3-27-85;  8:45  am) 
BILUNO  CODE  3S10-OR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting  j 

March  18,  1985 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Options  for 
Attack  of  Strategic  Relocatable  Targets 
will  meet  at  the  MITRE  Corporation, 
Bedford,  Massachusetts,  on  April  22, 
1985  from  1:30  p.m.  to  4:30  p.m. 

The  purpose  of  the  meeting  will  be  to 
hold  classified  discussions  on  ways  in 
which  existing  and  programmed  systems 


may  be  effectively  applied  to  attack  of 
mobile  ballistic  missiles.  The  meeting 
will  be  closed  to  the  public  in 
accordance  with  section  552(c)  of  Title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof. 

For  further  information  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-i8n. 
Norita  C.  Koritko, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  85-7448  Filed  3-27-85:  8:45  am) 

BILUNC  CODE  3910-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

March  18, 1985. 

The  USAF  Scientific  Advisory  Board's 
Ad  Hoc  Committee  on  High  Power 
Microwave  Systems  will  meet  at  Brooks 
AFB.  TX  on  April  16. 1985. 

The  purpose  of  the  meeting  will  be  to 
hold  a  working  session  to  work  on  a 
final  report.  The  meeting  will  convene 
from  8:30  a.m.  to  5:00  p.m.  on  April  16. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 
Norita  C.  Koritko, 

A  ir  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  85-7449  Filed  3-27-85;  8:45  am] 

BILLING  CODE  3910-01-U 


Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement; 
Westover  Air  Force  Base,  MA 

The  Defense  Communication  Agency 
proposes  to  expand  the  capacity  and 
responsiveness  of  the  National 
Communications  System  by  constructing 
a  Northeast  Regional  Communications 
Facility  (NRCF)  in  the  vicinity  of 
Westover  Air  Force  Base, 
Massachusetts. 

The  National  Communications  System 
(NCS)  consists  of  a  program  and 
network  of  technical  facilities  which 
provide  for  the  transmission  and 
reception  of  communications  data  to 
and  from  many  U.S.  government 
agencies.  The  primary  user  is  the 
Department  of  Defense;  however,  the 
NCS  provides  communications  for 
civilian  needs  during  times  of  emergency 
or  national  disaster.  The  Defense 
Communications  Agency  (DCA)  has  the 
overall  responsibility  for  the  operation 
of  the  NCS  with  the  Air  Force 
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performing  as  the  executive  agency  for 
DCA, 

The  Department  of  the  Air  Force, 
acting  on  behalf  of  DCA  and  under  the 
auspices  of  the  National 
Communications  System,  proposes  to 
locate  the  operations  and  receiver 
components  of  the  NRCF  on  Westover 
AP'B,  near  Springfield.  Massachusetts, 
using  existing  government  property  and 
facilities.  The  transmitter  component  is 
provisionally  located  near  Hawley. 
Massachusetts.  A  microwave  repeater 
will  be  installed  on  an  existing  tower  at 
one  of  several  potential  sites  which  can 
see  both  the  proposed  transmitter  site 
and  the  receiver/operations  sites. 

Construction  at  the  transmitter  site 
near  Hawley  MA  will  consist  of  a 
transmitter  building  (approximately 
18.000  Sq  Ft),  utility  building 
(approximately  2,500  Sq  Ft),  and 
emergency  power  building 
(approximately  2.000  Sq  Ft),  and  a  small 
guard  post.  The  receiver  and  operations 
facilities  will  be  on  existing  sites  and  in 
buildings  presently  existing  on 
Westover  AFB.  Construction  of  the 
facilities  is  proposed  to  begin  in  1986, 
with  operations  beginning  in  1987.  When 
fully  operational,  the  facility  will  employ 
approximately  15  personnel  at  the 
transmitter  site  and  an  additional  27 
personnel  at  the  receiver  and  network 
control  facilities. 

The  Air  Force  estimates  that  the  Draft 
Environmental  Impact  Statement  will  be 
available  for  public  review  and 
comment  in  late  summer  of  1985. 

Questions  concerning  the  proposal, 
scoping  meetings  or  the  Draft  EIS  may 
be  directed  to  Major  Ken  Small,  Hq 
USAF/LEEVP,  Boiling  AFB.  DC  20332- 
5000,  telephone  (202)  767-6244. 
Norita  C.  Koritko. 

A  ir  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  85-7445  Filed  3-27-85;  8:45  am| 

BILLING  CODE  3910-01-M 


Corps  of  Engineers;  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  City  of  Rossville.  KS; 
Flood  Protection  Study 

agency:  us  Army  Corps  of  Engineers, 
Kansas  City  District.  DOD. 
ACTION:  Notice  of  Intent  To  Prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

SUMMARY:  1.  The  purpose  of  this  study  is 
to  determine  the  feasibility  for  providing 
protection  to  the  town  of  Rnssville. 
Kansas,  from  flood  flows  arising  on 
Cross  Creek. 


2.  Reasonable  alternatives  for  flood 
protection  that  will  be  studied  include: 

a.  No  Action.  Without  Federal 
involvement,  flooding  would  continue  to 
adversely  impact  residential  units, 
businesses,  churches,  a  school,  and  the 
city's  water  plant. 

b.  Floodwall/Levee  Construction.  This 
plan  would  consist  of  two  ring  levees 
and  a  floodwall.  One  ring  levee  would 
be  small  and  encompass  the  northwest 
comer  of  Rossville.  The  larger  ring  levee 
would  encircle  the  remainder  of  the  city. 
The  floodwall  would  be  located  from 
where  Cross  Creek  meets  the  northwest 
edge  of  town  to  a  point  where  it  leaves 
the  southwest  comer  of  town. 

c.  Levee  Construction  and  Channel 
Relocation.  Tw-o  plans  are  being 
considered.  The  first  plan  would 
eliminate  the  segment  of  Cross  Creek 
which  flows  through  Rossville.  The 
construction  of  a  relocated  channel 
would  allow  Cross  Creek  flood  waters 
to  by-pass  the  town  of  Rossville  In 
addition  to  channel  relocation,  there 
would  be  a  levee  built  around  the  entire 
town  using  material  excavated  from  the 
new  channel  to  the  greatest  extent 
practicable.  The  second  plan  is  a 
variation  of  the  first  and  includes  the 
same  channel  relocation;  however,  levee 
construction  would  extend  from  the 
northwest  corner  of  town  northeast  to 
the  edge  of  the  floodplain  and  southerly 
where  the  relocated  channel  meets  the 
old  channel  to  a  point  approximately 
one  mile  downstream. 

d.  Channel  Relocation  Only.  This  plan 
would  allow  Cross  Creek  flood  waters 
to  by-pass  the  town  of  Rossville  as 
described  in  paragraph  2c;  however,  the 
plan  would  not  include  construction  of 
levees  around  the  town. 

3.  Scoping  Process; 

a.  Public  Involvement:  A  meeting  with 
Rossville  officials  was  held  on 
December  5. 1983.  A  public  meeting  is 
not  currently  scheduled  to  be  held 
before  the  Draft  Feasibility  Report  and 
Draft  Environmental  Im.pa.ct  Statement 
are  released  to  the  public  in  )uly.  1985.  A 
public  meeting  will  be  held  in  August, 
1985  after  review  of  the  draft  reports. 
Draft  documents,  resulting  from  the 
Rossville  Flood  Protection  Study,  will  be 
distributed  to  Federal/State  agencies 
and  interested  members  of  the  public  for 
review  and  comment.  Since  the 
participation  of  the  public  and 
Governmental  agencies  is  invited  during 
all  stages  of  the  planning  process,  no 
formal  "scoping"  meeting  will  be  held. 

b.  Environmental  consultation  and 
review  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969. 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508), 


and  other  applicable  laws,  regulations. 

and  guidelines. 

ADDRESS:  Questions  concerning  the 
proposed  study  and  the  DEIS  should  be 
directed  to  Mr.  Dick  Taylor,  Chief, 
Environmental  Resources  Branch.  Corps 
of  Engineers.  700  Federal  Building, 
Kansas  City.  Missouri  64106-2896. 
Phone:  816^374-3672  or  FTS  758-3672. 

Duted:  March  21,  1985. 
Philip  L  Rotecl, 
Chief.  Planning  Division. 
|FR  Doc.  85-7411  Filed  3-27-85;  8:45  am] 
BILLING  COOC  3710-KN-4I 


Department  of  the  Army 

Army  Science  Board,  Ad  Hoc 
Subgroup  on  Ballistic  Missile  Defense 
Follow-On;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting  WednesddV  and 
Thursday.  17  iind  18  April  1985 

Times  of  meetiag  0930-1700  hours  on  17 
April  (Closed):  080O-13CX]  hours  on  18  April 
(Closed) 

Place:  The  PentHgor.  VVashingion.  DC. 

Agenda:  The  .Army  Science  Board  Ad  Hoc 
Subgroup  on  Ballistic  .Missile  Defense  Follow- 
On  will  meet  for  classified  briefing?  b>  and 
discussions  with  representatives  from  the 
U.S.  Army  Advanced  Technologj  Center  on 
the  Discrimination  Program  Plan,  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552bic)  of  Title  5. 
use.  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C..  Append;x  1,  subsection 
10(d).  The  classified  and  nonclassified 
matters  to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  any 
portion  of  the  meeting  The  ASB 
Administrative  Officer  Sally  Warner  may  be 
contacted  for  further  information  at  (202]  695- 
3039  or  695-7046 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc  85--3:'5  Filed  3-27-85  845  am] 

BILUNQ  CODE  3T1(M»-M 


Army  Science  Board,  Ad  Hoc 
Subgroups  on  U.S.  Army  Electronic 
Warfare  Laboratory  Effectiveness 
Review;  Closed  Meeting 

in  accordance  with  section  10(alf2)  of 
the  Federal  Advisory  Committee  Act 
(Pub,  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee  Armv  Science 
Board  (ASB). 
Dales  of  meeting:  Monday,  15  April  1985. 
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Times  of  meeting:  0830-1700  hours 
(Closed). 

Place:  U.S.  Army  Electronic  Warfare 
Laboratory  (EWL),  Fort  Monmouth.  New 
Jersey. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  U.S.  Army  Electronic  Warfare 
Laboratory  (EWL)  Effectiveness  Review  will 
meet  for  a  follow-up  review  of  the  facility 
and  EWL  technical  programs.  The  study 
purpose  is  to  provide  an  independent 
evaluation  of  EWL  to  ensure  its  continued 
excellence.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b(c)  of 
Title  5.  U.S.C.  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  1, 
subsection  10(d).  The  classified  and 
nonclassined  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ABB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039  or  695-7046. 
Sally  A.  Warner, 

Adnunistmtive  Officer  Army  Science  Board. 
(FR  Doc.  85-7374  Filed  3-27-85;  8:45  am] 

BILUNG  CODC  I710-08-4I 


Army  Science  Board;  Ad  Hoc 
Subgroup  on  U.S.  Army  Electronic 
Warfare  Laboratory;  Closed  Meeting 

In  accorddnce  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meelinR:  Monday  &  Tuesday.  22  & 
23  April  1985. 

Times  of  meeting:  0830-1700  hours  on  both 
days  (Closed). 

Place:  White  Sands  Missile  Range.  New 
Moxico. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  U.S.  Army  Electronic  Warfare 
Laboratory  (EWL)  Effectiveness  Review  will 
meet  for  an  on-site  visit  of  the  Office  of 
Missile  Electronic  Warfare,  a  sub-element  of 
EWL.  The  study  purpose  is  to  provide  an 
independent  evaluation  of  EWL  to  ensure  its 
continued  excellence.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b(c)  of  Title  5,  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Title  5.  U.S.C. 
Appendix  1.  subsection  10(d).  The  classified 
and  nonclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039  or  695-7046. 
Sally  A  Warner, 

Adnur.istrotive  Officer.  Army  Science  Board. 
[FR  Doc.  85-7377  Filed  3-27-85;  8:45  am] 
BUXING  COOC  3710-0»-4l 


Army  Science  Board;  Doctrin^and 
Training  Integration  Subpanel;  1985 
Summer  Training  and  Training 
Technology;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Date  of  meeting:  Wednesday.  24  April  1985. 

Time:  1000-1200  hours  and  1300-1600 
hours.  24  April  (Open). 

Place:  Nellis  Air  Force  Base.  Nevada. 

Agenda;  The  Doctrine  and  Training 
Integration  Subpanel  of  the  Army  Science 
Board  1985  Summer  Study  on  Training  and 
Training  Technology — Applications  for 
AirLand  Battle  and  Future  Concepts/Army  21 
will  meet  to  receive  orientations  on  Air  Force 
training  technology  supporting  force  on  force 
training  and  discuss  Army/Air  Force  training 
integration.  This  meeting  is  open  to  the 
public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039/7046.  i 

Sally  A.  Warner.  | 

Administrative  Officer,  /irmy  Science  Board. 
[FR  Doc.  85-7379  Filed  3-27-85;  8:45  am] 

BILLIfM:  CODE  371O-0«-M 


Army  Science  Board;  Mobilization 
Subpanel;  1985  Summer  Study  on 
Manpower  Implications  of  Logistic 
Support;  Open  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Date  of  meeting:  Tuesday.  23  April  1985. 

Time:  0800-1700  hours  (Open). 

Place:  Washington.  DC. 

Agenda:  The  Mobilization  Subpanel  of  the 
Army  Science  Board  1985  Summer  Study  on 
Manpower  Implications  of  Logistic  Support 
for  Army  21  will  m.eet  at  the  Selective  Service 
Bureau  for  briefings  and  discussions  on  the 
Bureau's  current  and  planned  procedures  to 
induct  personnel  into  the  Service  in  the  event 
of  mobilization.  This  meeting  is  open  to  the 
public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039/7046. 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
jFR  Doc.  85-7378  Filed  3-27-85;  8:45  am) 
BILLING  COD£  3710-0«-M 


Army  Science  Board;  1985  Summer 
Study  Panel  on  Training  and  Training 
Technology— Application  for  AirLand 
Battle  and  Future  Concepts/ Army  21; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  Monday  &  Tuesday.  22  & 
23  April  1985. 

Time:  1400-1700  hours.  22  April  (Open); 
0400-1600  hours,  23  April  (Open). 

Place:  Fort  Irwin.  California. 

Agenda:  The  Army  Science  Board  1985 
Summer  Study  Panel  on  Training  and 
Training  Technology — Applications  for 
AirLand  Battle  and  Future  Concepts/Army  21 
will  meet  to  receive  orientations  on  Army 
training  programs,  training  technology 
support,  and  training  evaluation  in  a 
battalion  level  training  scenario.  This  meeting 
is  open  to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039/7046. 
Sally  A.  Warner, 

Administrative  Officer  Army  Science  Board. 
(FR  Doc.  85-7376  Filed  3-27-85;  8:45  am] 

BILLING  CODE  371(M>»-M 


Army  Science  Board;  Training 
Effectiveness  Subpanel;  1985  Summer 
Study  on  Training  and  Training 
Technology;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  Wednesday-Friday.  24- 
26  April  1985. 

Time  and  place:  100O-1200  hours  and  1300- 
1600  hours.  24  April  at  Camp  Pendleton. 
California  (Open):  0900-1200  hours  and  1300- 
1600  hours.  25  April  and  0800-1200  hours.  26 
April  at  Fort  Lewis,  Washington  (Open). 

Agenda:  The  Training  Effectiveness 
Subpanel  of  the  Army  Science  Board  1985 
Summer  Study  on  Training  and  Training 
Technology— Applications  for  AirLand  Battle 
and  Future  Concepts/Army  21  will  meet  at 
Camp  Pendleton  to  observe  and  evaluate  the 
Marine  Tactical  Warfare  Simulation 
Evaluation  Analysis  System  and  discuss 
application  of  concepts  to  Army  training.  The 
Subpanel  will  meet  at  Fort  Lewis  to  receive 
orientations  on  Army  Development  and 
Employment  Agency  projects  relating  to 
training  effectiveness  and  visit  units  to 
discuss  training  programs  and  effectiveness 
issues.  This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend,  appear 
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before,  or  file  statements  with  the  committee 
at  the  time  and  in  the  manner  permitted  by 
the  committee  The  ASB  Administrative 
Officer.  Sally  Warner,  may  be  contacted  for 
further  information  at  (202)  695-3039/7046. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  85-7380  Filed  3-27-85;  6:45  am) 
BIUING  CODE  3710-0»-M 


Army  Science  Board;  Training 
Technology  Subpanel;  1985  Summer 
Study  on  Training  and  Training 
Technology;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  follov\'ing  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  Wednesday-Friday.  24- 
26  April  1985. 

Times  and  places:  1300-1600  hours.  24  April 
(Open)  at  Linda  Vista  Armory.  San  Diego. 
California:  0900-1200  hours  and  13(X)-1600 
hours,  25  April  (Open)  and  0800-1200  hours. 
26  .April  (Open)  at  the  Army  Development 
and  Employment  Agency  (ADEA),  Fort 
Lewis,  Washington. 

Agenda:  The  Training  Technology 
Subpanel  of  the  Army  Science  Board  1985 
Summer  Study  on  Training  and  Training 
Technology— Applications  for  AirLand  Battle 
and  Future  Concepts/Army  21  will  meet  at 
Linda  Vista  Armory  to  evaluate  the  concept 
of  the  National  Guard  Armory  supported  by 
automated  training  technology.  The  Subpanel 
will  meet  at  Fort  Lewis  to  receive 
orientations  on  ADEA  projects  relating  to 
training  effectivenes  and  visit  units  to  discuss 
training  programs  and  effectiveness  issues. 
This  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear  before. 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer. 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 

Sally  A.  Warner, 

Administrative  Off icer  Army  Science  Board. 
(FR  Doc.  85-7381  Filed  3-27-85:  8:45  am) 
BULLING  CODE  37t(M>8-M 


DEPARTMENT  OF  ENERGY 

National  Petroleum  Council,  U.S. 
Petroleum  Refining  Coordinating 
Subcommittee  on  U.S.  Petroleum 
Refining;  Meeting 

Notice  IS  hereby  given  that  the 
Coordinating  Subcommittee  on  U.S. 
Petroieum  Refining  will  meet  in  April 
1985.  The  National  Petroleum  Council 
was  established  to  provide  advice, 
information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters 
relating  to  oil  and  natural  gas  or  the  oil 
and  natural  gas  industries.  The 


Coordinating  Subcommittee  on  U.S. 
Petroleum  Refining  will  address 
previous  Council  refining  studies  and 
evaluate  future  refinery  operations  and 
their  impact  on  petroleum  markets.  Its 
analysis  and  findings  will  be  based  on 
information  and  data  to  be  gathered  by 
the  various  task  groups 

The  U.S.  Petroleum  Refining 
Coordinating  Subcommittee  will  hold  its 
fifth  meeting  on  Tuesday.  .April  16.  1985. 
starting  at  9:00  a.m..  in  the  Conference 
Room  of  the  National  Petroleum  Council 
Suite  600,  1625  K  Street,  N.VV., 
Washington,  DC. 

The  tentative  agenda  for  the  U.S. 
Petroleum  Refining  Coordinating 
Subcommittee  meeting  is  as  follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Discuss  study  assignments. 

3.  Review  task  group  assignments. 

4.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  U.S.  Petroleum  Refining 
Coordinating  Subcommittee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  U.S.  Petroleum  Refining 
Coordinating  Subcommittee  will  be 
permitted  to  do  so.  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Ms.  Carolyn  Klym.  Office  of  Oil, 
Gas.  Shale  and  Coal  Liquids,  Fossil 
Energy.  301/353-2709,  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  for  their  appearance  on  the 
agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Inform.ation  Public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building.  1000  Independence  Avenue, 
SVV.,  Washington.  D.C..  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  D.C..  on  .March  20. 
1985. 

William  A.  Vaughan, 
Assistant  Secretary.  Fossil  Energy. 
[FR  Doc.  85-7421  Filed  3-27-85:  8:45  am) 

BILLING  CODE  6450-01-M 


Bonneville  Power  Administration 

Final  Nonfirm  Energy  Policy  for 
Consumer  Alternate  Fuel  Loads 

agency:  Bonneville  Power 
Administration  (EPA),  DOE. 
ACTION:  Notice  of  final  policy. 


SUMMARY:  BPA  began  looking  at  nonfirm 
service  to  loads  with  an  alternate  fuel 
source  in  1982  as  firm  loads  began  to 
decline  and  firm  power  rates  rose.  BPA 
sought  to  (1)  supplement  its  revenues 
and  maximize  use  of  nonfirm  energy 
that  would  otherwise  be  wasted:  (2)  to 
allow  BPAs  Northwest  utility 
purchasers  and  their  consumers  and 
BPAs  direct  service  industrial 
purchasers  to  enjoy  the  economic 
benefits  of  nonfirm  energy:  and  (3) 
insure  that  firm  load  was  not  lost  by 
converting  it  to  nonfirm  load. 

Nonfirm  energy  can  be  interrupted  on 
very  short  notice.  Therefore,  a  load 
receiving  service  under  this  policy  must 
have  an  alternate  energy  source  which 
can  carry  the  load  if  nonfirm  energy 
becomes  unavailable.  An  example  of  an 
alternate  fuel  source  is  a  gas  or  oil-fired 
boiler. 

A  summary  of  the  policy  development 
to  date  and  a  discussion  of  the  main 
issues  are  contained  in  the  first  part  of 
this  notice,  the  Record  of  Decision 
(ROD).  The  second  part  of  this  notice 
contains  the  policy  itself.  The  policy 
details  conditions  and  terms  of  service. 
equipment  requirements,  and  conditions 
for  return  to  firm  service  if  desired. 
EFFECTIVE  DATE:  This  policy  shall 
become  effective  on  the  date  of  its 
publication  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms,  Donna  L.  Geiger.  Public  Involvement 
Office,  P.O.  Box  12999.  Portland.  Oregon 
97212.  Telephone:  503-230-3478.  Oregon 
callers  m.ay  use  800-^52-8429:  callers  in 
California,  Idaho.  Montana.  .Nevada, 
Utah,  Washington,  and  Wyoming  may 
use  800-547-6048.  Information  may  also 
be  obtained  from.: 

Mr.  George  Gwinnutt.  Lower  Columbia 
Area  Manager,  Suite  288.  1500  Plaza 
Building.  1500  NE.  Irving  Street, 
Portland.  Oregon  97232,  503-230-^551 

Mr.  Ladd  Sutton.  Eugene  District 
Manager,  Room  206,  211  East  Seventh 
Avenue.  Eugene.  Oregon  97401.  503- 
66--6g52 

Mr.  Wayne  Lee.  Acting  Upper  Columbia 
Area  Manager.  Room  561,  West  920 
Riverside  Avenue.  Spokane, 
Washington  99201,  509-^56-2518 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington, 
Missoula,  Montana  59801,  406-329- 
3060 

Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  P.O.  Box  741. 
Wenatchee.  Washington  98801.  509- 
662-4377,  extension  379 

Mr,  George  T.  Reich.  Acting  Puget  Sound 
Area  Manager,  415  First  Avenue 
North,  Room,  250,  Seattle.  Washington 
98109,  206-442-4130 
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Mr.  Thomas  Wagenhoffer,  Snake  River 
Area  Manager,  West  101  Poplar. 
Walla  Walla,  Washington  99362.  509- 
522-6226 

Mr.  Robert  N.  Laffel.  Idaho  Fails  District 
Manager,  531  Lomax  Street,  Idaho 
Falls.  Idaho  83401,  206-523-2706 

Mr.  Frederic  D.  Rettenmund,  Boise 
District  Manager,  Owyhee  Plaza,  Suite 
245. 1109  Main  Street.  Boise,  Idaho 
83707.  208-334-9137. 
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I.  Record  of  Decision 

A.  Policy  Development  to  Date 

In  late  1981,  firm  loads  in  the 
Northwest  began  to  decline  as  the 
region  entered  a  recession.  Loads 
continued  at  reduced  levels  until  1983 
when  loads  began  to  increase  again. 
During  that  period.  BPA  has  experienced 
normal  or  better  water  years,  resulting 
in  the  availability  of  more  nonfirm 
energy  than  existing  markets  for  such 
energy. 

Further  more.  BPA  has  a  surplus  of 
unsold  firm  resources,  which  added  to 
the  avaikiliility  of  nonfirm  energy. 


In  the  summer  of  1982.  Umatilla 
Electric  Cooperative,  a  BPA  preference 
customer,  was  faced  with  the  loss  of 
over  20  percent  of  its  firm  load  due  to 
the  prospect  that  increasing  rates  would 
cause  three  of  its  large  food  processor 
industrial  consumers  to  switch  to  gas- 
fired  boilers  from  electric  boilers. 
Umatilla  asked  BPA  to  make  energy 
available  for  these  loads  under  the 
nonfirm  rate  schedule.  BPA  staff  began 
working  with  Umatilla  to  develop  an 
agreement  to  provide  nonfirm  energy  for 
those  electric  boilers. 

On  November  30, 1982.  BPA  requested 
recommendations  from  the  public  on 
ways  it  could  effectively  market  surplus 
firm  energy  (47  FR  53928).  A  number  of 
the  58  respondents  suggested  BPA 
investigate  new  ways  to  market  nonfirm 
energy  in  the  Northwest. 

1 .  Interim  Principles  for  Sales  of 
Nonfirm  Energy  for  Interrupt ib!e  Loads. 
In  January  1983,  BPA  drafted  principles 
for  selling  nonfirm  energy  to  its 
Northwest  utility  customers  for 
industrial  loads  with  alternate  fuel 
energy  sources.  BPA  made  sales  of  this 
type  available  to  Northwest  utilities  on 
an  interim  basis,  pending  completion  of 
this  policy.  BPA  discussed  the  interim 
principles  under  which  these  sales  were 
made  with  representatives  of  publicly 
owned  utilities,  investor-owned  utilities, 
the  direct-service  industries,  and 
industrial  consumers  of  Northwest 
utilities. 

2.  Request  for  Comments  on  Interim 
Principles.  On  March  15, 1983.  BP.'V 
requested  comments  on  the  interim 
principles  for  sales  of  nonfirm  energy  for 
interruptible  industrial  and  irrigation 
loads  (48  FR  10903).  Comments  on  the 
interim  principles  were  generally 
supportive,  but  specific  comments  on  the 
contract  restrictions  contained  within 
the  interim  principles  were  made.  In 
light  of  these  comments,  BPA  took  the 
actions  described  below. 

3.  Proposed  Policy  for  Nonfirm  Energy 
Sales  for  Utilities '  Industrial  Loads.  On 
July  12, 1983,  BPA  issued  its  proposed 
policy  for  sales  of  nonfirm  energy  to 
utilities  for  alternate  fuel  industrial 
loads.  The  proposed  policy  was 
published  in  the  Federal  Register  on  July 
22.  1983  (48  FR  33518).  The  comment 
period  expired  August  31, 1983.  BP,\ 
held  a  Public  Information  Forum  on  July 
26,  and  Public  Comment  Forums  in 
Portland,  Spokane,  and  Seattle  on 
August  8,  August  10,  and  August  12, 
respectively.  BPA  mailed  a  summary  of 
comments  to  interested  parties  on 
November  23, 1983. 

4.  Revised  Proposed  Policy.  BPA 
issued  a  Revised  Proposed  Nonfirm 
Energy  Policy  for  Consumer  Alternate 
Fuel  Loads  on  September  10, 1984.  The 


revised  proposed  policy  was  published 
in  the  Federal  Register  on  September  12, 
1984  (49  FR  35853).  The  Federal  Register 

.Notice  of  the  revised  proposed  policy 
also  notified  interested  parties  of  the 
availability  of  a  Staff  Evaluation  of  the 
Record  and  a  proposed  generic  contract 
for  alternate  fuel  loads. 

5.  Addendum  to  the  Staff  Evaluation 
of  the  Record.  An  Addendum  to  Staff 
Evaluation  of  the  Official  Record  was 
distributed  for  public  comment  Janaury 
21, 1985.  Comments  were  due  February 
5, 1985.  This  addendum  discussed 
several  new  issues  brought  up  through 
public  review  of  the  revised  proposed 
policy  and  recommended  a  number  of 
changes  to  the  policy.  Comments 
received  on  the  Addendum  have  been 
reviewed  by  staff  and  are  discussed  in 
section  7  below.  BPA  is  now  issuing  a 
final  policy  on  nonfirm  energy  for 
alternate  fuel  loads. 

6.  Experience  to  Date.  During  1983,  six 
utilities  signed  interim  nonfirm  energy 
sales  contracts  under  the  interim 
principles. 

a.  Umatilla  Electric  Cooperative 
purchased  up  to  40  megawatts  for  three 
potato  processing  plants.  Deliveries  of 
about  17  MW  began  January  9, 1983. 
These  plants  have  natural  gas-fired  and 
oil  boilers  as  alternate  fuel  sources. 

b.  The  City  of  Port  Angeles  purchased 
approximately  7  MW  of  nonfirm  energy 
for  an  electric  boiler  at  a  Crown 
Zellerbach  paper  mill  beginning 
February  1. 1983.  The  mill  can  use  wood 
waste  or  oil  in  lieu  of  electricity. 

c.  Cowlitz  County  Public  Utility 
District  purchased  approximately  75 
MW  of  nonfirm  energy  for  electric 
boilers  at  the  Longview  Fibre  and 
Weyerhaeu.ser  mills  beginning  February 
25, 1983.  Longview  Fibre  can  use  hogfiiel 
and  fuel  oil  as  fuel.  Weyerhaeuser  can 
use  gas,  oil,  coal,  and  hogfuel  as  fuels.. 
Cowlitz  also  purchases  12  MW  of 
nonfirm  energy  for  service  to  Kalama 
Chemical.  Kalama  has  natural  gas 
boilers. 

d.  Tillamook  County  People's  Utilitv 
District  purchased  approximately  3  MW 
of  nonfirm  energy  beginning  June  11. 
1983,  for  service  to  a  boiler  owned  by 
the  Tillamook  County  Creamery 
Association.  The  creamery  can  oil  as  an 
alternate  fuel. 

e.  Snohomish  County  Public  Utility 
District  purchased  approximately  45 
megawatts  of  nonfirm  energy  for  service 
to  the  electric  boiler  loads  of  the 
Weyerhaeuser  Kraft  Paper  and  Lumber 
Manufacturing  Facility  and  the  Boeing 
Commercial  Airplane  Company 
beginning  May  11.  1983.  Weyerhaeuser 
can  run  alternate  fuel  boilers  with 
natural  gas,  oil,  or  black  liquor,  a  by- 
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product  fo  kraft  pulp  production.  Boeing 
can  fire  boilers  with  natural  gas  or  oil  in 
lieu  of  electricity. 

f.  Lewis  County  Public  Utility  District 
purchased  approximately  3  megawatts 
of  nonfirm  energy  beginning  )une  9. 1983. 
for  service  to  the  American  Crossarm 
and  Conduit  Company.  Lewis  received 
nonfirm  service  under  the  curtailment 
provisions  of  the  interim  nonfirm 
principles  (i.e..  for  the  portion  of  their 
load  that  would  not  have  otherwise 
operated  due  to  economic  conditions). 

BPA  has  renewed  the  interim 
contracts  mentioned  above,  with 
Umatilla  Electric  Cooperative,  the  City 
of  Port  Angeles.  Cow  litz  County  Public 
Utility  District,  Tillamook  County 
Peoples'  Utility  District,  and  Snohomish 
County  Public  Utility  District  until  )une 
30. 1985.  BPA  also  entered  mto  an 
interim  alternative  fuel  nonfirm  energy 
contract  with  Kaiser  Aluminum  and 
Chemical  Corporation,  a  direct  service 
industrial  customer,  for  a  7-megawatt 
electric  boiler  at  Kaiser's  Mead  plant. 
Kaiser  has  a  gas-fired  boiler  as  an 
alternate  fuel  facility. 

7.  Staff  Evaluation  of  Additonal 
Cunimcnts  Received.  Comments  were 
received  on  the  Addendum  to  the  Staff 
Evaluation  of  the  Record.  These 
comments  are  considered  here. 

Issue  1;  Congeneration 

a.  Statement  of  Issue. 

The  policy  may  result  in  loss  of  firm 
load  by  encouraging  congeneration  to 
run  more  than  it  ordinarily  would,  or  by 
encouraging  new  congeneration. 

b.  Position  in  Addendum. 

The  Addendum  limits  qualifying 
congeneration  to — 

A  consumer's  own  cogeneration  that  is 
operational  on  the  date  of  publication  of  this 
policy. 

c.  Public  Comment. 

Snohomish  PUD  commented  that  BPA 
should  make  a  careful  assessment  of 
cogeneration  facilities  which  are 
existing  but  not  currently  operating. 
Snohomish's  concern  is  that,  given — 

Regional  surplus  conditions,  an  end  user 
that  now  purchases  firm  energy  may  indicate 
a  desire  to  start  serving  his  own  firm  loads 
under  the  expectation  that  sufficient  nonfirm 
power  is  available  to  displace  his  production 
costs  most  months  of  the  year. 

d.  Evaluation. 

BPA  shares  Snohomish's  concern  thai 
this  policy  may  displace  firm  load  if 
sufficient  safeguards  are  not  provided. 
However,  BPA  has  provided  in  the 
Addendum  that  "BPA,  the  utility,  and 
the  consumer  will  work  out  the  details 
of  service  on  a  case-by-case  basis  to 
avoid  displacement  of  firm  load." 
Furthermore,  BPA  has  limited  qualifying 


cogeneration  to  that  which  is 
"operational  as  of  the  date  of 
publication  of  this  policy." 

e.  Recommendation. 

No  change. 

Issue  2;  Metering  Requirements 

a.  Statement  of  Issue. 

Can  there  be  any  flexibility  in  regard 
to  the  requirement  for  remote  metering? 

b.  Position  in  Addendum. 
The  Addendum  states: 

The  remote  metering  equipment  will  be 
required  when  BPA  installs  similar 
equipment  at  (he  BPA  point  of  delivery'  that 
serves  the  load.  The  remote  reading  devices 
are  needed  to  allow  timely  and  accurate 
billing  of  both  firm  and  nonfirm  deliveries,  as 
well  as  real  time  accounting  of  nonfirm 
deliveries  for  system  operating  purposes. 

c.  Public  Comment. 

The  requirement  for  mandatory 
installation  of  remote  metering 
equipment  has  been  cited  as 
burdensome,  and  in  some  cases, 
prohibitive.  Tillamook  PUD  has 
commented  that  BPA  should  develop 
alternatives  to  this  requirement. 

d.  Evaluation. 

Remote  metering  equipment  speeds 
billing  time.  Thousands  of  dollars  in 
interest  costs  are  saved  in  this  manner. 
Without  remote  metering,  the 
purchasers  must  mail  in  a  meter  tape — 
thus  adding  several  days  to  the  billing 
time.  However,  BPA  has  worked  to 
develop  alternatives  to  this  requirement 
for  use  in  cases  where  the  remote 
metering  requirement  would  prohibit  a 
load  from  taking  nonfirm  energy.  These 
alternatives  include  BPA  leasing  of 
remotes,  electro-mechanical  meter 
readers,  or  some  less  expensive  model 
of  remote.  BPA  may  agree  to  a  reduction 
of  the  decremental  cost  of  the  alternate 
fuel  over  some  period  based  on  the 
investment  made  in  remote  metering 
equipment.  This  reduction  of 
decremental  cost  may  make  a  consumer 
eligible  for  a  lower  nonfirm  rate,  thus 
achieving  greater  savings  with  which  to 
amortize  the  metering  investment.  In 
certain  cases.  BPA  may  agree  to  accept 
meter  tapes, 

e.  Recommendation. 

PBA  should  allow  some  flexibility  in 
the  policy.  Add  the  words  "unless 
otherwise  agreed  by  BPA"  to  the 
sentence  on  required  remote  equipment. 

Issue  27:  Alternatives  to  Unauthorized 
Increase  Charge 

a.  Statement  of  Issue. 

Can  the  Surplus  Firm  Energy  Rale 
apply  for  service  provided  under  this 
policy  for  forced  outages  and  scheduled 
maintenance  of  the  alternate  fuel 
facility? 

b.  Position  in  Addendum 


The  Addendum  states: 

Additionally,  the  poiic\  should  provide  that 
if  BPA  determines  that  it  has  surplus  firm 
power  available,  BPA  wili  make  surplus  firm 
power  available  to  the  purchaser  under  the 
Surplus  Firm  Power  Rate  Schedule  lSP-83  or 
its  successor!  in  the  event  that  the  consumer 
has  a  forced  outage  of  its  alternate  fuel 
facility  which  requires  use  of  the  nonfirm 
electrical  facility  during  a  period  when  BI\-\ 
does  not  have  nonfirm  energy  available. 
Furthermore,  the  policy  should  provide  that  if 
a  consumer  wants  to  do  scheduled 
maintenance,  the  purchaser  may.  in  advance 
of  the  maintenance,  request  a\  ailability  of 
surplus  firm  power 

c.  Public  Comment. 

Kalama  Chemical  commented  that  the 
surplus  firm  power  rate  contains  a 
capacity  charge  which  makes  this  power 
prohibitively  expensive  (i.e..  as 
expensive  as  the  unauthorized  increase 
charge).  (Kalama  figured  an  average  of 
82  milis/kWh  for  use  over  a  1-to  5-day 
period)  They  suggested  using  the 
surplus  firm  energy  rate  for  forced 
outages  and  scheduled  maintenance. 

d.  Evaluation- 

BPA  used  the  surplus  firm  power  rate 
because  forced  outages  usually  require  a 
capacity  component  as  does  scheduled 
maintenance.  Surplus  firm  energy. 
however,  can  be  provided  by  BPA  to  the 
extent  that  BPA  has  sufficient 
generating  capability  to  meet  the 
demand  associated  with  the  energy. 

e.  Recom.mendation. 

Surplus  firm  energy  may  be  provided, 
if  determined  to  be  available,  for  service 
to  alternate  fuel  loads  during  forced 
outages  or  scheduled  maintenance  of  the 
alternate  fuel  facility. 

Issue  40:  Flexibility. 

a.  Statement  of  Issue. 

How  much  flexibility  should  the 
policy  allow  in  its  implementation? 

b  Position  in  Addendum. 

The  Addendum  slates: 

.  .  .  When  a  request  or  proposal  for 
flexibility  on  an  issue  would  connict  with  a 
particular  term  of  the  policy,  BPA's  actions 
and  decisions  should  conform  with  the 
policy. 

c.  Public  Comment. 

Seattle  City  Light  suggested  adding 
the  following: 

BPA  will  work  with  its  purchasers  and 
their  consumers  to  fashion  and  administer 
agreements  that  are  workable  for  consumers. 
BPA's  utility  and  DSI  purchasers,  and  BPA, 
consistent  with  the  policy  objectives, 

Seattle  further  explains: 

Since  it  is  the  terms  of  the  policy  that  we 
wish  to  be  flexible,  this  phrase  should 
identify  that  the  constraint  of  flexibility  is  the 
policy  objectives  not  the  terms  of  the  policy. 

d.  Evaluation. 
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BPA  could  be  flexible  in  administering 
the  policy  to  the  extent  that  flexibility 
does  not  conflict  with  a  specific  policy 
term  and  is  consistent  with  policy 
objectives. 

e.  Recommendation. 

Language  which  allows  flexibility 
only  to  the  extent  that  such  flexibiUty 
does  not  conflict  with  specific  policy 
terms  should  be  added  to  section  2  of 
the  policy,  "Contract  with  the 
Purchaser." 

Issue  41:  Use  of  Non-BPA  Energy 

a.  Statement  of  Issue. 

Should  utilities  be  allowed  to  arrange 
for  supply  of  nonfirm  energy  from 
sources  other  than  their  own  and  BPA's? 

b.  Position  in  Addendum. 
The  Addendum  states: 

A  computed  requirements  purchaser  may 
serve  an  alternate  fuel  load  using  nonfirm 
generation  from  resources  on  its  own  system. 
However,  such  use  of  a  purchaser's  own 
nonfirm  generation,  or  nonfirm  energy  from 
other  non-BPA  sources,  in  conjunction  with 
BPA  nonfirm  energy  to  serve  ahemate  fuel 
load  will  only  be  permitted  in  those  cases 
where  it  will  not  result  in  an  adverse  impact 
on  BPA  operations,  power  marketing 
program,  or  existing  contractual  obligations. 
Metered  requirements  purchasers  may  not 
use  nonfirm  from  their  own  resources  to 
serve  alternate  fuel  load  because  these 
purchasers  must  apply  the  total  variable 
output  of  their  resources  to  serve  their  firm 
load.  However,  metered  requirements 
purchasers  may  use  nonfirm  energy  from 
other  non-BPA  sources,  so  long  as  this  does 
not  adversely  impact  BP.A  s  operations, 
power  marketing  program,  or  existing 
contractural  obligations.  In  addition  to  other 
remedies  that  BPA  may  have,  use  of  nonf.rm 
energy  from  non-BPA  sources,  other  than 
from  a  computed  requirements  customers 
own  resources,  when  BPA  has  nonfirm 
energy  available  at  a  rate  less  than  the 
derremenlal  costs  of  the  alternate  fuel  load 
will  be  cause  for  termination  of  the 
purchaser's  nonfirm  energy  contract  with 
BPA.  unless  otherwise  agn^ed  in  writing 
between  BPA  and  the  purchaser.  BPA  may 
determine  that  it  will  arrange  for  the  supply 
of  energy  from  other  sources  on  behalf  of 
individual  purchasers  or  any  group  of 
purchasers  pursuant  to  policies  and 
conditions  prescribed  for  ease  of 
administration,  maximization  of  service,  or 
other  purposes  consistent  with  BPAs  power 
marketing  program,  applicable  operating 
limitations  or  existing  contractural 
obligations. 

c.  Public  Comment. 

Seattle  City  Light  commented  that  it 
sees: 

No  reason  why  a  computed  requirements 
customer  cannot  arrange  for  the  supply  of 
nonfirm  energy  for  its  consumer  .... 

Snohomish  PUD  recommended  that: 

BPA  modify  the  policy  ...  to  specifically 
allow  a  computed  requirements  customer  to 


serve  alternate  fuel  loads  with  either  BP.^  or 
the  utilities  owm  nonfirm  power  and  then 
with  nonfirm  power  from  third  parties  only 
when  BPA  power,  at  a  price  capable  of 
displacing  the  boiler,  is  not  available. 

d.  Evaluation. 

Under  the  interim  agreements  BPA  is 
providing  nonfirm  enei^gy.  when  it  is 
available,  from  its  system.  When  BPA 
nonfirm  energy  is  not  available  at  a 
price  low  enough  to  displace  the 
alternate  fuel  load.  BPA  has  been 
brokering  nonfirm  enei^y  for  service  to 
alternate  fuel  loads.  As  an  additional 
source  of  nonfirm.  BPA  has  allowed 
computed  requirements  customers  to 
serve  alternate  fuel  loads  with  their  own 
nonfirm  energy, 

BPA  has  not  allowed  computed 
requirements  customers  to  provide 
nonfirm  energy  from  other  sources  in  the 
past  and  wishes  to  maintain  maximum 
fiexibility  to  impose  conditions  on 
providing  brokering  sei%'ices  in  the 
future  for  the  following  reasons: 

{!)  Uncertainty  over  operation  of  the 
new  arrangements:  and 

(2)  To  maintain  maximum  protection 
of  BPA  firm  load, 

e.  Recommendation.  ■ 
No  change.  I 

Issue  47:  Environmental  and  Gas 
Industry  Consideration  of  Cogeneration 
Displacement 

a.  Statement  of  Issue. 
What  are  the  environmental 

implications  of  displacing  cogeneration 
loads  under  the  policy?  What  are  the 
effects  on  other  fossil  fuels,  particularly 
natural  gas,  which  may  be  displaced? 

b.  Position  in  Addendum. 
Environmental  concerns  are 

addressed  in  the  Environmental 
Assessment  (EA). 

The  following  Statement  appeared  in 
the  Addendum,  Issues  38: 

There  are  no  provisions  in  the  revised 
proposed  policy  that  were  inserted 
specifically  because  of  the  natural  gas 
industry.  The  policy  is  designed  to  allow  an 
economical,  beneficial  use  of  nonfirm  energy 
which  may  result  in  displacement  of  higher 
priced  fuels. 

c.  Public  Comment.    ' 

The  Association  of  Washington  Gas 
Utilities  commented  as  follows: 

It  is  submitted  that  BPA  should  not  include 
displacement  of  cogeneration  loads  in  its 
nonfirm  energy  policy.  BPA  should  include  in 
any  policy  for  displacement  of  end-user 
alternate  fuel  cogeneration  loads,  if  allowed 
at  all.  a  requirement  that  no  such 
displacement  sales  be  made  at  times  coal- 
fired  generators  are  in  operation:  and  that 
displacement  of  cogeneration.  regardless  of 
the  alternate  fuel  used  be  allowed  only  after 
careful  consideration  of  the  severe  inhibition 
against  future  cogeneration  projects  that 


displacement  of  alternate  fuels,  and  in 
particular  natural  gas.  might  cause. 

d.  Staff  Evaluation. 
BPA  did  prepare  an  environmental 
assessment  (EA)  on  the  Nonfirm  Energy 
Policy  for  Consumer  Alternate  Fuel 
Loads  which  was  distributed  for  public 
comment  on  September  12, 1984.  This 
EA  was  sent  to  several  Pacific 
Northwest  gas  companies.  The  comment 
period  on  the  EA  closed  on  October  26, 
1984.  A  Finding  of  No  Significant  Impact 
(FONSI)  was  issued  on  March  4, 1985. 

BPA  has  no  authority  to  force 
displacement  of  any  coal-fired  plant.  It 
is  highly  unlikely  that  all  coal-fired 
resources  serving  the  region  will  ever  be 
shut  down  concurrently  with  or  without 
the  policy  or  displacement  of  end-use 
cogeneration  under  the  policy. 

The  policy  will  affect  only  that 
cogeneration  which  is  existing  at  the 
time  of  publication  of  the  final  policy 
and  which  is  end-use  (i.e.,  those  for 
which  the  facility's  operator  uses  all  the 
thermal,  mechanical,  and  electrical 
output).  Staff  does  not  believe  this  sets 
any  precedent  with  respect  to  other 
types  of  cogeneration  or  cogeneration  to 
be  developed  in  the  future.  Any  future 
consideration  of  expanding  the  policy  to 
other  kinds  of  cogeneration  will  be 
subject  to  a  separate  decision  making 
process  which  will  be  subject  to  an  open 
public  review  and  comment  process  and 
National  Environmental  Policy  Act 
compliance  activities,  just  as  the  policy 
now  being  finalized  has  been.  Therefore, 
staff  recommends  that  the  policy  in  its 
current  form  should  neither  encourage 
or  discourage  future  cogeneration. 

About  210  NW  of  potential  end-use 
cogeneration  was  identified  by  Ekono. 
Inc..  in  "A  Report  on  Marketing  Nonfirm 
Electrical  Power  to  Pacific  Northwest 
Manufacturing  Industries  for  the 
Northwest  Power  Planning  Council."  Of 
this  cogeneration,  gas  was  listed  as  an 
optional  fuel,  along  with  hogfuel  and  No. 
6  oil,  for  only  one  7  MW  facility.  The 
Association's  letter  confirms  that  "there 
are  relatively  few  cogeneration  loads  in 
the  Northwest  served  by  natural 
gas.  .  .  ."  It  seems  unlikely  that  the 
policy's  effect  on  this  small  amount  of 
gas-fired  cogeneration  would  have  the 
significant  effects  on  natural  gas 
marketing  described  in  the  Association's 
letter. 

e.  Recommendation. 

No  change  from  the  Addendum  is 
proposed. 

8.  National  Environmental  Policy  Act 
(NEPA)  Compliance.  142  U.S.C.  Sec. 
4321.  et  seq.J.  BPA  analyzed 
environmental  impacts  of  the  proposed 
policy  in  an  Environmental  Assessment 
(EA)  which  was  distributed  on 
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September  12,  1984.  for  public  comment. 
Based  on  the  information  in  the  EA.  the 
review  of  the  EA  by  government 
agencies,  utilities,  interested  groups,  and 
individuals,  and  consideration  of  the 
environmental  implications  of  the  policy 
changes  made  after  the  EA  public 
comment  period  ended,  it  is  the 
determination  of  DOE  that  the  final 
policy  in  not  a  major  Fed€;ral  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  NEPA  (42  U  S.C,  4321.  et  seq.]  and. 
therefore,  an  environmental  impact 
statement  will  be  required.  A  FONSI 
was  signed  on  March  4.  19b,'). 

R.  Issues  Identified  and  Resolved 

A  thorough  evaluation  of  the 
comments  and  discussion  of  the  issues 
can  be  found  in  the  Staff  Evaluation  on 
the  Record  and  the  Addendum  thereto 
and  in  the  Staff  Evaluation  of  Additional 
Comments  Received,  section  7  above. 
These  documents  are  available  on 
request  and  are  incorporated  into  this 
ROD  by  reference.  Below  is  a  brief 
discussion  of  the  major  issues  which 
were  raised  during  the  policy 
development  process. 

1.  Availability,  (a)  In  the  earlier  part 
of  the  policy  development  effort,  a  main 
question  about  availability  of  nonfirm 
energy  was  "What  priority  did  alternate 
fuel  loads  have  for  nonfirm  service?". 
The  Direct  Service  Industries  (DSIs), 
prior  to  the  Supreme  Court  decision  on 
the  Central  Lincoln  case  (Aluminum 
Company  of  America  vs.  Central  Lincoln 
PUD.  No.  82-1071  (June  5.  1984))  argued 
that  BPA  should  limit  availability  of 
nonfirm  energy  to  alternate  fuel  loads  to 
periods  when  the  Federal  Columbia 
River  Power  System  (FCRPS)  whs  in 
spill  condition  or  imminent  spill.  The 
DSIs  feared  that  if  alternate  fuel  loads 
were  served  with  nonfirm  energy  at 
other  than  the  standard  rate,  this  would 
reduce  the  quality  of  service  to  the  DSIs' 
top  quartile.  The  resolution  of  the 
Central  Lincoln  case  by  the  Supreme 
Court  resulted  in  the  DSIs'  top  quartile 
having  priority  over  alternate  fuel  loads 
for  nonfirm  energy  service.  Thus  service 
to  alternate  fuel  loads  under  this  policy 
will  not  threaten  service  to  the  DSIs"  top 
quartile. 

(b)  BPA  maintains  the  right  to 
terminate  availability  of  nonfirm  energy 
at  the  end  of  any  hour.  The  penalty  for 
taking  engergy  after  such  a  restriction  is 
the  unauthorized  incease  charge, 
currently  83  mills/kWh.  BPA  received 
many  comments  that  this  did  not 
provide  sufficient  time  for  a  consumer  to 
bring  its  alternate  fuel  facility  on  line, 
and  that  this  was  a  serious  disincentive 
to  participate  in  the  program. 


In  response  to  these  comments,  BPA 
has  included  a  provision  concerning 
surplus  firm  energy  in  this  final  policy.  If 
BPA  determines  that  surplus  firm  energy 
is  available  at  the  end  of  a  period  of 
nonfirm  availability,  the  purchaser  may 
request  and  BPA  may  make  this  surplus 
firm  energy  available  for  the  period 
needed  to  bring  the  alternate  fue4 
facility  on  line.  This  period  is  defined  as 
the  "Transition  Period"  and  is  limited  to 
a  maximum  72  hours  after  nonfirm 
energy  ceases  to  be  available.  This 
allows  a  consumer  to  bring  the  alternate 
fuel  facility  on  line  with  surplus  firm 
electric  energy.  Surplus  firm  energy  is 
priced  higher  than  nonfirm  energy  but  is 
appreciably  less  than  the  unauthorized 
increase  charge  which  would  otherwise 
be  incurred. 

(c)  Additionally.  BPA  has  entered  into 
interim  agreements  with  utilities  for 
brokerage  of  nonfirm  replacement 
energy  from  other  suppliers.  Thus,  BPA 
could  extend  the  overall  availability  of 
nonfirm  energy  by  supplementing  its 
periods  of  unavailability  w'ilh  nonfirm 
from  other  suppliers.  BPA  will  also 
allow  a  computed  requirements 
customer  to  supply  nonfirm  energy  from 
its  own  resources  to  an  alternate  fuel 
load,  as  long  as  this  does  not  conflict 
with  BPA's  power  marketing  program, 
operating  limitations  or  existing 
contractual  obligations. 

(d)  BPA  has  also  agreed  to  make 
surplus  firm  energy  available  to 
alternate  fuel  loads: 

(1)  if  BPA  determines  that  it  has  or 
had  such  energy  available  during  forced 
outages  of  the  alternate  fuel  facility;  and 

(2)  if  BPA  agrees  in  advance  to 
provide  such  energy  during  scheduled 
maintenance  of  the  alternate  fuel 
facility. 

By  adding  these  elements  to  the  policy 
BPA  hopes  to  make  the  policy  more 
workable  and  attractive  to  potential 
consumers. 

2.  Mature  of  Load.  BPA  received 
comments  that  end-use  cogeneration 
ought  to  be  an  allowable  alternate  fuel 
facility.  In  response  to  these  comments, 
BPA  has  included  existing  end-use 
cogeneration  as  an  allowable  alternate 
fuel  facility  provided  that  the  consumer 
can  demonstrate  to  BPA's  satisfaction 
that  no  firm  load  is  or  will  be  displaced. 

3.  Equipment  Requirements.  Several 
comments  indicated  that  the  equipment 
requirements,  particularly  those  for 
remote  metering  on  the  alternate  fuel 
load  and  the  hard-copy  terminal  (used  to 
notif>  the  purchaser  of  nonfirm 
availability)  were  burdensome, 
unnecessary,  and  reduced  the  value  of 
this  policy  to  the  Region.  BPA  has 
maintained  these  rquirements  in  a 


slightly  modified  form.  The  hard-copy 
terminal  will  only  be  required  at  such 
time  as  the  number  of  alternate  fuel 
loads  justifies  such  an  installation.  The 
cost  of  hard -copy  terminals  should 
therefore  be  factored  into  a  purchasers 
decision  to  receive  service  under  the 
policy  Remote  metering  equipment  must 
be  installed  when  BPA  installs  remote 
metering  equipment  at  the  purchaser's 
points  of  delivery,  unless  BPA  agrees 
otherwise.  Without  this  requirement. 
BPA  couid  lose  the  value  of  the 
investment  in  remote  metering 
equipment  by  incurring  losses  as  a  result 
of  billing  delays. 

Separate  metering  for  demand  and 
energy  is  essential  to  determine  the 
amount  of  nonfirm  energy  delivered  and 
its  contribution  to  a  purchaser  s  peak. 
Since  there  is  no  demand  charge  for 
nonfirm  energy,  the  demand  associated 
with  the  nonfirm  energy  is  backed  out  of 
a  purchaser's  peak  for  bilhng  purposes. 

BPA  has  waived  the  requirement  for 
varhour  metering  except  incases  where 
BPA  finds  a  specific  operational  or 
planning  need  for  such  metering 

4.  Firm  Ser\ice.  BPA  addressed  the 
question  of  how  loads  served  with 
nonfirm  energy  can  later  receive  firm 
electric  energy  service  in  the  Staff 
Evaluation  of  the  Record 

In  order  to  prevent  a  firm  load  from 
switching  to  nonfirm  energy  and  then 
back  to  firm  when  nonfirm  is  not 
available.  BPA  will  require  a  minimum 
of  2-years'  notice  for  firm  service  to 
alternate  fuel  loads  receiving  service 
under  this  policy,  unless  BPA  agrees 
otherwise.  This  is  a  requirement  in 
addition  to  any  provisions  found  in 
sections  8  or  9  of  the  power  sales 
contract.  The  policy  also  stipulates  that 
firm  service  may  not  be  provided  within 
the  term  of  the  agreement  unless  BP.A 
agrees.  Contracts  offered  under  this 
policj'  will  initially  run  until  June  30, 
1989," 

The  effect  of  this  policy  on  contracted 
for  or  committed  to  loads  is  neutral. 
Taking  nonfirm  energy  will  in  no  way 
endanger  a  contracted  for  or  committed 
to  determination  nor  will  it  qualify  a 
load  that  would  not  otherwise  qualify 
for  service  at  the  PF  rate. 

5.5.  Restriction  Notification.  As 
discussed  in  the  availability  section. 
BP.^  received  comments  that  restriction 
of  nonfirm  energy  at  the  end  of  any  hour 
followed  by  an  unauthorized  increase 
charge  was  unworkable. 

As  discussed  previously,  BPA  has 
attempted  to  mitigate  this  by  providing 
surplus  firm  energy,  when  available,  for 
the  period  required  to  bring  alternate 
fuel  loads  on  line  and  by  brokering 
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energy  from  British  Columbia  (BC) 
Hydro. 

Under  normal  conditions,  however,  a 
utility  would  receive  more  than  an 
hours"  notice  that  availability  of  nonfirm 
energy  was  to  be  restricted.  If  BPA 
comes  into  a  period  of  fluctuating 
availability  (e.g.,  diurnal  availability) 
then  alternate  fuel  loads  which  cannot 
operate  under  these  conditions  could 
choose  to  discontinue  service  with  the 
electric  energy  provided  by  Bonneville 
and  begin  service  with  their  alternate 
fuel. 

6.  Incentives.  BPA  has  addressed  the 
issue  of  incentives  to  build  new  electric 
facilities  to  take  advantage  of  this 
policy.  Generally,  public  comment 
indicated  that  the  policy  did  not  provide 
enough  guarantee  of  availability  and 
price  of  nonfirm  energy  on  which  to 
make  a  sound  investment  decision. 

In  the  final  policy.  BPA  allows  the 
consumer  a  reduction  of  the 
decremental  cost  of  the  alternate  fuel 
facility  by  some  agreed  upon  amount  in 
order  to  reflect  investment  in  new 
electrical  equipment  installed  to  utilize 
nonfirm  energy.  By  lowering  the 
decremental  cost  the  consumer  may  be 
eligible  for  a  lower  nonfirm  rate,  such  as 
a  displacement  rate,  thus  achieving 
greater  savings  for  the  consumer,  and 
expanding  the  nonfirm  energy  market 
for  BPA. 

7.  Contract  Terms.  The  duration  of  the 
contracts  which  will  implement  this 
policy  has  been  an  issue  during  the 
policy  development  process.  It  was 
generally  agreed  that  the  term  had  to  be 
long  enough  to  allow  utilities  and 
consumers  to  have  several  years 
operating  experience  under  the  policy. 
This  will  also  provide  consumers  and 
utilities  sufficient  time  to  amortize  any 
investments  (i,e.,  metering  equipment  or 
new  electric  equipment)  made  to  qualify 
for  service  under  this  policy.  Thus, 
contracts  offered  under  this  policy  will 
extend  until  June  30, 1989. 

8.  BPA  as  Broker.  In  order  to  augment 
availability  of  nonfirm  energy,  BPA  has 
agreed  to  act  as  a  broker  for  third  party 
sources  of  nonfirm,  such  as  energy  from 
BC  Hydro,  for  service  to  alternate  fuel 
loads.  BPA  has  entered  into  short  term 
agreements  with  several  utilities  to  act 
as  a  broker  for  nonfirm  energy  at  times 
when  BPA  does  not  have  nonfirm  energy 
available.  BPA  is  continuing  work  on 
longer  term  arrangements. 

II.  Policy  for  Nonfirm  Energy  Sales  for 
Alternate  Fuel  Loads 

A.  Objectives 

This  policy  is  intended  to  accomplish 
the  following  objectives: 


1.  To  utilize  BPA  nonfirm  energy  that 
would  otherwise  be  wasted; 

2.  To  avoid  loss  of  firm  load; 

3.  to  allow  BPAs  Northwest  utility 
purchasers  and  their  consumers  and 
BPA's  direct  service  industrial 
purchasers  to  enjoy  the  economic 
benefits  of  nonfirm  energy,  which  is 
expected  to  improve  the  region's 
economy: 

4.  to  improve  BPA  revenues;  and 

5.  to  encourage  the  widest  possible 
use  of  all  electric  energy  that  can  be 
generated  and  marketed  at  the  lowest 
possible  rates  consistent  with  sound 
business  principles. 

B.  Implementation 

The  Bonneville  Project  Act  (16  USC, 
Chapter  12B),  and  the  Federal  Columbia 
River  Transmission  System  Act,  Pub.  L. 
93-454,  direct  BPA  to  encourage  the 
widest  possible  use  of  all  electric  energy 
that  can  be  generated  and  marketed  at 
the  lowest  possible  rates  consistent  with 
sound  business  principles.  BPA  believes 
that  this  policy  is  consistent  with  that 
directive,  and  will  continue  to  be  so 
through  the  proposed  term  of  the 
contracts  to  be  issued  under  the  policy 
(i.e..  through  June  30. 1989).  During  that 
term,  BPA  expects  to  have  nonfirm 
energy  available  in  excess  of  higher 
priority  markets,  in  conditions 
encountered  in  most  water  years.  During 
that  term,  subject  to  BPA's  Pacific 
Northwest  Power  Act  section  7(i)  rate 
adjustment  process,  BPA  will  consider 
establishing  nonfirm  energy  rates 
designed  to  be  competitive  with  most 
alternate  fuels  during  periods  when  BPA 
has  nonfirm  energy  available  in  excess 
of  the  demand  from  higher  priority 
markets.  BPA  will  then  offer  to  negotiate 
contracts  with  Northwest  utilities  and 
direct  service  industrial  purchasers  who 
have  qualifying  alternate  fuel  loads 
which  are  workable  for  the  purchaser 
and  the  consumer  and  which  are 
consistent  with  this  policy. 

Prior  to  the  end  of  the  initial  contract 
term,  BPA  will  review  its  nonfirm  energy 
power  marketing  program  and  this 
policy  to  determine  whether  changed 
conditions  require  a  change  in  the  policy 
upon  expiration  of  the  initial  contracts. 

C.  Definitions         | 

1.  "Alternate  fuel  capability"  means 
the  electric  energy  end  demand  levels 
required  to  serve  the  alternate  fuel  load 
at  a  level  equivalent  to  the  capability  of 
the  load's  alternate  fuel  facilities. 

2.  "Alternate  fuel  facility"  means  the 
onsite  energy  source(s)  capable  of 
serving  and  available  to  fully  serve  the 
alternate  fuel  load.  An  end-use 
cogeneration  facility  which  is 
operational  on  the  date  of  publication  of 


this  policy  may  qualify  as  an  alternate 
fuel  facility. 

3.  "Alternate  fuel  load"  means  the 
portion  of  a  consumer's  energy  load 
which  is  capable  of  being  served  by 
electric  energy,  and  which  has  an 
alternate  fuel  facility  (either  a 
consumer's  own  end-use  co-generation 
that  is  operational  on  the  date  of 
publication  of  this  policy  or  a 
nonelectric  source)  capable  of  serving 
and  available  to  serve  the  load  when 
electric  energy  is  not  available.  The  load 
must  be  1  average  MVV  or  greater  to 
qualify  for  nonfirm  energy  service. 

4.  "Computed  requirements 
purchaser"  refers  to  a  utility  which 
operates  automatic  generation  control 
equipment  (i.e.,  a  utility  which  operates 
equipment  that  regulates  power  output 
of  electric  generators  within  a  control 
area  in  order  to  maintain  system 
frequency). 

5.  "Consumer"  refers  to  an  account 
served  by  a  utility  or  a  qualifying  direct 
service  industrial  customer. 

6.  "Contracted  for  or  committed  to 
determination"  means  a  determination 
made  pursuant  to  section  3(13)(A)  of  the 
Pacific  Northwest  Power  Act  as  may  be 
stated  in  Exhibit  K,  Table  2  of  the 
purchaser's  Pacific  Northwest  Power 
Act  power  sales  contract,  as  applicable. 

7.  "Council"  means  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council,  as 
defined  in  3(6)  of  the  Pacific  Northwest 
Power  Act. 

8.  "Critical  period"  means  that  portion 
of  the  historical  streamflow  record 
which  defines  the  maximum  amount  of 
energy  which  the  system  is  able  to 
produce  without  failure;  the  period  of 
record  which  would  have  produced  the 
smallest  amount  of  energy  in  the  same 
monthly  distribution  as  the  system's 
firm  loads. 

9.  "Demand"  means  the  number  of 
kilowatts  (kW)  of  power  served  during 
the  peak  hour  in  a  period. 

10.  "Energy"  means  total  number  of 
kilowatthours  (kWh)  of  power  served 
during  a  period. 

11.  "Energy  meter"  is  a  device  which 
measures  the  total  kilowatthours  of 
energy  flowing  through  a  given  point. 

12.  "Firm  load"  means  the  actual 
maximum  integrated  1-hour  monthly 
peak  and  average  monthly  energy  loads 
of  the  purchaser's  system  in  the  Pacific 
Northwest,  which  BPA  is  obligated  to 
supply  with  firm  power.  Firm  load  does 
not  include  any  load  that  the  purchaser 
has  a  unilateral  right  to  restrict. 

13.  "Firm  power"  means  power  which 
is  guaranteed  by  the  supplier  to  be 
available  at  all  times  except  for  reason 
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of  certain  uncontrollable  forces  or 
continuity  of  service  provisions. 

14.  "Firm  power  service  level"  means 
that  portion  of  a  consumer's  load,  served 
through  the  meters  at  the  alternate  fuel 
load,  which  data  indicates  has  been 
served  with  firm  power  in  part  or  that 
will  be  served  with  firm  powt-r.  The  firm 
power  service  level  includes  a  "firm 
power  demand  level" — the  number  of 
kilowatts  of  firm  power  served  during 
the  peak  hour  in  a  period,  and  a  "firm 
power  energy  level" — the  total  number 
of  kilowatthours  of  firm  power  served  in 
a  period. 

15.  "Hourly  recording  demand  meter" 
is  a  device  which  records  the  number  of 
kilowatthours  used  for  each  consecutive 
1-hour  period  at  a  given  point. 

16  "Maximum  nonfirm  energy  service 
level"  means  the  maximum  amount  of 
nonfirm  energy  wfiich  BPA  will  serve  to 
a  purchaser  for  a  consumer's  alternate 
fuel  load.  The  maximum  nonfirm  service 
level  is  expressed  in  two  parts:  a 
maximum  nonfirm  demand  level  (in  kW) 
and  a  maximum  nonfirm  energy  level  (in 
kVVh). 

17.  "Metered  requirements  purchaser" 
refers  to  a  purchaser  that  does  not 
operate  automatic  generation  control 
equipment  (i.e..  a  utility  that  does  not 
have  equipment  which  regulates  power 
output  of  electric  generators  w  ithin  a 
control  area  in  order  to  maintain  system 
frequency)  or  refers  to  a  direct  service 
industrial  customer. 

18  "Nonfirm  energy  contract"  means  a 
contract  which  is  offered  as  a  result  of 
this  policy  to  provide  nonfirm  energy 
service  to  purchasers  for  service  to  their 
consumer's  alternate  fuel  loads. 

19.  "Nonfirm  Energy"  means  energy 
supplied  or  available  undf»can 
arrangement  w-hich  does  nonwve  the 
guaranteed  continuous  a\ailabitity 
feature  of  firm  power. 

20.  "Nonfirm  service"  means  the 
service  of  nonfirm  energy  to  a  purchaser 
by  BPA.  BPA  has  the  unilateral  right  to 
restrict  this  service  at  the  end  of  any 
hour  in  which  BPA  determines  that 
nonfirm  energy  is  no  longer  available. 

21.  "Northwest"  means  that  area 
described  in  section  3(14)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act. 

22.  "Pacific  Northwest  Power  Act" 
refers  to  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act. 
Pub.  L.  96-501  (16  U.S.C.  sections  839,  et 
seq.) 

23.  "Pacific  Northwest  Power  Act 
power  sales  contract"  refers  to  the 
power  sales  contracts  which  were 
offered  to  the  utilities  and  direct  service 
industries  of  the  Northwest  pursuant  to 
the  Pacific  Northwest  Power  Act. 


24.  "Point  of  delu  ery  "  is  the  point 
where  BPA  delivers  power  to  a 
purchaser. 

25.  "Point  of  metering  "  in  regard  to 
this  policy  refers  to  the  point  at  the 
consumer's  alternate  fuel  load  where 
power  is  metered.  To  determine  the 
amount  of  nonfirm  energy  delivered  at  a 
purchaser's  point  of  delivery,  a  loss 
factor  is  applied  to  the  amount  of 
nonfirm  energy  received  at  the 
consumers  point  of  metering  at  the 
alternate  fuel  load. 

26.  "Purchaser"  refers  to  a  utility  or  a 
direct  service  industrial  customer  which 
enters  into  a  nonfirm  contract  as  a  result 
of  this  policy. 

27.  "Transition  period  '  means  the 
period  required  to  bring  a  consumers 
alternate  fuel  facilities  on-line  and  up  to 
a  level  sufficient  to  carr>'  the  alternate 
fuel  load  after  a  period  of  nonfirm 
energy  availability.  The  transition 
period  shall  be  defined  in  the  nonfirm 
energy  contract  and  shall  in  no  case 
exceed  72  hours. 

28.  "Varhour  meter"  is  a  device  which 
measures  the  reactive  energy  in  a 
circuit. 

D.  Terms  of  the  Policy 

1.  Nature  of  Load  and  Level  of 

Nonfirm  Energy  Service.  Alternate  fuel 
loads  shall  have  the  capability  of  being 
served  with  electricity  and  shall  have  an 
alternate  fuel  source  capable  of  serving 
and  available  to  serve  the  load  when 
nonfirm  energy  is  not  available.  The 
alternate  fuel  load  shall  be  1  average 
M\V  or  larger. 

P'or  consumers  with  end-use 
cogeneration  which  was  operational  as 
of  the  date  of  publication  of  this  policy, 
BPA.  the  consumer,  and  the  purchaser 
will  work  out  the  details  of  service  on  a 
case-by-case  basis  to  avoid 
displacement  of  firm  load. 

The  maximum  amount  of  nonfirm 
energy  which  BPA  will  provide  to  a 
purchaser  for  service  to  an  alternate  fuel 
load  shall  be  the  energy  and  demand 
levels  of  the  consumer's  electrical 
facilities  above  historical  firm  service 
power  levels  of  the  electrical  facilities 
that  are  equivalent  to  the  historical 
operation  during  a  month  and  maximum 
capability,  respectively,  of  the  alternate 
fuel  facilities.  Historic  firm  power  level 
of  the  electrical  facilities  may  be 
adjusted  to  refiect  long  range  trends, 
and  shall  be  agreed  to  by  BPA  and  the 
Purchaser. 

BPA  may  change  the  maximum 
nonfirm  service  levels  of  an  alternate 
fuel  load  by  issuing  a  revised  exhibit  of 
a  purchaser's  contract,  if: 

a.  The  purchaser  requests  an  increase 
in  such  level  and  BPA  determines  that 


the  alternate  fuel  capability  has 
increased: 

b.  BPA  determines  that  the  alternate 
fuel  capability  has  decreased;  or 

c.  The  purchaser  requests  a  decrease 
in  such  level  and  a  corresponding 
increase  in  the  fi.'-m  power  serv  ice  level, 
and  BP.A  agrees  to  the  increase  in  the 
firm  power  service  level  pursuant  to 
section  10  of  this  policy. 

In  the  case  of  b.  above.  BPA  may 
revise  the  appropriate  exhibit 
unilaterally. 

In  all  cases.  BPA  will  avoid  loss  of 
firm  load  to  nonfirm  energy  service  in 
determining  firm  service  levels  and 
maximum  nonfirm  service  levels. 

2.  Contract  Between  BPA  and  the 
Purchaser.  In  order  to  implement  this 
policy,  BPA  and  interested  purchasers 
with  alternate  fuel  loads  in  their  service 
areas  shall  negotiate  and  enter  into 
nonfirm  contracts  extending  through 
June  30.  1989.  All  such  nonfirm  energy 
contracts  shall  be  substantially  in  the 
form  prescnbed  by  BPA,  although  BPA 
and  a  purchaser  may  agree  to  different 
contract  provisions  if  such  contract 
provisions  are  consistent  with  the  terms 
of  this  policy.  If  a  contract  provision 
addresses  matters  not  specifically  dealt 
with  by  this  policy,  that  contract 
provisions  shall  be  consistent  with  the 
objectives  of  the  policy. 

A  consumer  may,  with  or  without  the 
aid  of  a  utility,  incur  costs  to  install  new 
electric  facilities  at  a  load  which  is 
being  served  by  an  alternate  fuel  for  the 
purpose  of  taking  advantage  of  nonfirm 
energ\  offered  under  this  policy.  In  such 
case,  the  purchaser's  contract  with  BPA 
may  provide  that  those  costs  may  be 
amortized  over  a  reasonable  period 
through  a  reduction  in  the  decremental 
costs  of  the  alternate  fuel.  A  lower 
decremental  cost  of  the  alternate  fuel 
may  allow  a  consumer  to  qualify  for  a 
lower  nonfirm  energy  rate.  The 
amortization  period  should  also 
consider  any  non-BPA  energy  sales  to 
the  load. 

Consumers  who  install  new  electnc 
facilities  to  take  advantage  of  nonfirm 
energy  offered  under  this  policy  and 
receive  a  reduction  in  decremental  cost 
to  help  amortize  the  investment  shall  be 
served  after  all  other  alternate  fuel 
loads  within  the  appropriate  customer 
class  in  the  event  of  an  allocation  of 
nonfirm  energy.  Within  this  group, 
alternate  fuel  loads  shall  be  served  in 
order  of  executed  contract  (i.e.,  the  first 
purchaser  to  execute  a  nonfirm  energy 
contract  shall  receive  first  priority  in 
allocation  of  nonfirm  energy  within  this 
group). 

The  nonfirm  energy  contracts  shall 
have  the  BPA  General  Contract 


Provisions  Form  PSC-1.  as  amended, 
attached  as  an  exhibit.  The  appropriate 
BPA  rate  schedules  and  general  rate 
schedule  provisions  shall  also  be 
attached  as  an  exhibit  to  each  nonfirm 
energy  contract.  Nonfirm  contracts  shall 
also  have  exhibits  specifying  maximum 
nonfirm  service  levels,  firm  power 
service  levels,  if  any,  points  of  delivery, 
points  of  metering,  the  transition  period, 
and  distribution  losses  between  the 
point  of  delivery  and  the  point  of 
metering.  Each  nonfirm  contract  shall 
provide  that  the  purchaser  shall  obtain 
the  right  in  its  contract  with  the 
consumer  to  allow  BPA  to  inspect  the 
electric  and  alternate  fuel  facilities  of 
the  consumer,  and  to  obtain  reasonable 
information  regarding  service  to  the 
alternate  fuel  load  by  and  the 
decremental  cost  of  the  alternate  fuel 
facilities,  and  to  update  this  information 
from  time  to  time.  The  contract  shall 
also  provide  that  BPA  and  the  purchaser 
shall  consult  at  the  end  of  the  second 
and  third  contract  years  concerning 
their  ability  and  desire  to  enter  into  a 
subsequent  nonfirm  contract,  and  to  re- 
evaluate the  status  of  the  alternate  fuel 
load. 

Further,  each  nonfirm  energy  contract 
shall  include  a  covenant  by  the 
purchaser  stating  that  the  nonfirm 
energy  will  not  be  used  to  supply  any 
load  under  such  conditions  that 
discontinuance  of  deliveries  would 
cause  undue  hardship  to  the  consumer, 
the  purchaser  or  otherwise  in  the 
purchaser's  service  area,  and  that  the 
purchaser  acknowledges  full 
responsibility  for  any  hardship  that  does 
occur. 

3.  Availability  of  Nonfirm  Energfy. 
BPA  shall  determine  the  amount  of 
nonfirm  energy  that  it  has  available  for 
sale  on  each  hour  at  each  nonfirm 
energy  rate.  Such  determination  shall  be 
final  and  conclusive.  BPA  shall  offer 
such  energy  for  sale  under  BPA's 
nonfirm  energy  rate  schedule,  which 
may,  from  time  to  time,  be  revised  in 
accordance  with  section  7(i)  of  the 
Pacific  Northwest  Power  Act.  In  the 
event  that  allocation  of  available 
nonfirm  energy  is  necessary,  BPA  shall 
allocate  such  energy  in  accordance  with 
applicable  law  and  BPA  policy. 

A  computed  requirements  purchaser 
may  serve  an  alternate  fuel  load  using 
nonfirm  generation  from  resources  on  its 
own  system.  However,  such  use  of  a 
purchaser's  own  nonfirm  generation,  or 
nonfirm  energy  from  other  non-BPA 
sources,  in  conjunction  with  BPA 
nonfirm  energy,  to  serve  alternate  fuel 
load  will  only  be  permitted  in  those 
cases  where  it  will  not  result  in  an 
adverse  impact  on  BPA  operations. 


power  marketing  program,  or  existing 
contractual  obligations.  Metered 
requirements  purchasers  may  not  use 
nonfirm  from  their  own  resources  to 
serve  alternate  fuel  load  because  those 
purchasers  must  apply  the  total  variable 
output  of  their  resources  to  serve  their 
firm  load  However,  metered 
requirements  purchasers  may  use 
nonfirm  energy  from  other  non-BPA 
sources,  so  long  as  this  does  not 
adversely  impact  BPA's  operations, 
power  marketing  program,  or  existing 
contractual  obligations.  In  addition  to 
other  remedies  that  BPA  may  have,  use 
of  nonfirm  energy  from  non-BPA 
sources,  other  than  nonfirm  energy  from 
a  computed  requirements  purchaser's 
own  resources,  when  BPA  has  nonfirm 
energy  available  at  a  rate  less  than  the 
decremental  costs  of  the  alternate  fuel 
load  will  be  cause  for  termination  of  the 
purchaser's  nonfirm  energy  contract 
with  BPA,  unless  otherwise  agreed  in 
writing  between  BPA  and  the  purchaser. 

BPA  may  arrange  for  the  supply  of 
energy  from  other  sources  on  behalf  of 
individual  purchases  or  any  group  of 
purchasers  pursuant  to  policies  and 
conditions  prescribed  for  ease  of 
administration,  maximization  of  service, 
or  other  purposes  consistent  with  BPA's 
power  marketing  program,  applicable 
operating  limitations  or  existing 
contractual  obligations. 

4.  Availability  of  Surplus  Firm 
Energy.  In  the  event  that  nonfirm  energy 
is  restricted,  a  purchaser  may  request 
surplus  firm  energy  under  the  SE-83  rate 
schedule  or  its  successor  for  service  to 
the  alternate  fuel  load  during  all  or  part 
of  the  transition  period.  BPA  will 
determine  the  amount  and  duration  of 
surplus  firm  energy  available  after 
having  met  all  other  surplus  firm 
markets  and  that  BPA  has  sufficient 
generating  capability  available  to  serve 
such  load.  BPA  will  then  inform  the 
purchaser  of  such  duration  and  amount 
of  surplus  firm  energy.  The  purchaser 
may  then  agree  to  purchase  such 
amount  and  duration  of  surplus  firm 
energy,  and  BPA  will  make  such  energy 
available  to  the  purchaser.  The 
purchaser  shall  then  be  obligated  to 
purchase  the  agreed  upon  quantity  of 
nonfirm  energy. 

A  purchaser  may  request,  in  advance 
of  need,  surplus  firm  energy  for  service 
to  an  alternate  fuel  load  during 
scheduled  maintenance  of  the  alternate 
fuel  facility.  BPA  may  provide  surplus 
firm  energy  under  the  SE-«3  rate 
schedule  or  its  successor  if  BPA 
determines  that  it  has  surplus  firm 
energy  available  after  having  met  all 
other  surplus  firm  markets  and  that  it 


has  sufficient  generating  capability  to 
serve  such  load. 

A  purchaser  may  request  surplus  firm 
energy  for  service  to  an  alternate  fuel 
load  during  a  temporary  forced  outage 
of  the  alternate  fuel  facilities  at  the  load. 
BPA  may  provide  surplus  firm  energy 
under  the  SE-83  rate  schedule  or  its 
successor  if  BPA  determines  that  it  has 
surplus  firm  energy  available  after 
having  met  all  other  surplus  firm 
markets  and  that  it  has  sufficient 
generating  capability  to  serve  such  load. 

5.  Notification,  a.  Required  Facilities. 

(1)  Prior  to  installation  by  BPA  of  the 
facilities  described  in  paragraph  (2).  the 
purchaser  shall  provide  and  maintain  a 
24-hour  phone  number  or  a  day  and  a 
night  phone  number  for  the  purpose  of 
receiving  nonfirm  availability 
information  from  BPA. 

(2)  If  BPA  determines  that  it  is 
necessary  to  install  a  computer-initiated 
dial-up  system  for  transmitting 
notification  to  purchasers  with  contracts 
pursuant  to  this  policy,  the  purchaser 
shall  provide  a  hard  copy  terminal 
equipped  with  an  auto-answer  modem 
(300  baud.  Bell  103  compatible) 
connected  to  a  dedicated  phone  line 
upon  at  least  4  months  written  notice 
from  BPA.  The  consumer  may  provide 
similar  facilities. 

b.  Notification  of  Availability, 

(1)  From  time  to  time  BPA  shall  notify 
purchasers  of  the  projected  availability 
of  nonfirm  energy,  including  projected 
price,  projected  amount,  projected 
duration,  and  other  relevant 
information.  If  a  consumer  has  chosen  to 
participate  in  the  dial-up  system 
described  in  paragraph  {a)(2),  BPA  shall 
also  provide  notification  to  the 
consumer. 

(2)  At  the  end  of  a  period  of  nonfirm 
energy  availability  or  when  the 
purchaser  is  notified  by  BPA  that 
nonfirm  energy  will  be  restricted,  the 
purchaser  may  request  surplus  firm 
energy  for  service  during  the  transition 
period.  BPA  shall  then  inform  the 
purchaser  of  the  duration  and  amount  of 
surplus  firm  energy  which  may  be 
available  for  service  during  the 
transition  period.  The  purchaser  shall  be 
obligated  to  purchase  the  amount  and 
duration  of  energy  which  BPA  and  the 
purchaser  then  agree  to  for  service  to 
the  alternate  fuel  load  during  the 
transition  period. 

(3)  For  surplus  firm  energy  which  BPA 
may  make  available  for  service  to 
alternate  fuel  loads  during  scheduled 
maintenance  or  temporary  forced  outage 
of  the  alternate  fuel  facility,  the 
procedures  in  section  4  shall  apply. 

c.  Notification  of  Purchase. 
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During  any  period  of  nonfirm 
availability,  each  participating 
purchaser  shall  notify  BPA  of  the  level 
of  nonfirm  service  it  requests,  in  a 
manner  consistent  with  the  terms  of  its 
nonfirm  energy  contract.  Computed 
requirements  purchasers  shall  follow 
scheduling  procedures  required  by  their 
Pacific  Northwest  Power  Act  pow"cr 
sales  contracts.  BPA  retains  the  right  to 
require  metered  requirements 
purchasers:  (1)  To  contact  BPA  by  1200 
hours  of  the  workday  preceding  the  day 
of  desired  delivery  of  nonfirm  energy  to 
provide  its  requested  hourly  nonfirm 
energy  service  levels;  and  (2)  to  provide 
information  each  workday  concerning 
the  purchaser's  nonfirm  energy  use  for 
the  previous  day  or  days.  Normally, 
however,  BPA  will  require  daily 
communication  from  metered 
requirements  purchasers  only  in  the 
event  of  a  significant  change  in  the 
requested  nonfirm  energy  service  level. 

d.  Notification  of  Change  in 
Availability.  BPA  shall  give  maximum 
practicable  notice  of  any  change  in 
price,  amount,  or  duration  of  availability 
of  nonfirm  energy,  but  reserves  the  right 
to  change  the  price,  amount,  or  duration 
of  availability,  at  the  end  of  any  hour. 
It  shall  be  the  responsibility  of  each 
purchaser  and  consumer  to  respond  to 
notification  of  any  change  in 
availability. 

6.  Metering.  Each  purchaser  and/or 
consumer  shall  provide  separate 
metering  at  the  alternate  fuel  load.  Such 
meters  shall  include  an  energy  meter 
and  an  hourly  recording  demand  meter. 
A  varhour  meter  will  be  required  at  the 
alternate  fuel  load  only  where  BPA  has 
a  planning  or  operating  need  for  such 
meter.  Such  meters  and  meter 
installations  must  be  approved  by  BPA 
for  billing  accuracy  and  compatibility 
with  BPA  remote  reading  equipment. 
When  BPA  installs  remote  reading 
equipment  at  a  point  of  delivery  which 
serves  an  alternate  fuel  load,  each 
purchaser  and/or  consumer  shall 
provide  for  installation  of  remote 
reading  equipment  at  each  alternate  fuel 
load's  point  of  metering,  unless 
otherwise  agreed  by  BPA. 

BPA  and  the  purchaser  shall  agree  on 
appropriate  demand  and  energy  loss 
factors  between  each  alternate  fuel 
load's  point  of  metering  and  the 
purchaser's  corresponding  point  of 
delivery.  Distribution  losses  beween  the 
point  of  delivery  and  the  point  of 
metering  at  the  alternate  fuel  load  are 
therefore  added  to  the  amount  of 
nonfirm  energy  recorded  at  the 
consumer's  load  for  purposes  of  BPA's 
billing  of  the  purchaser. 

Until  installation  of  remotre  reading 
equipment,  the  purchaser  shall  read 


meters  at  each  nonfirm  consumer's  point 
of  metering  when  meters  are  read  at  the 
corresponding  point  of  delivery  and 
shall  immediately  furnish  BPA  with  the 
readings. 

7.  Billing.  BPA  shall  bill  purchasers  for 
nonfirm  energy,  surplus  firm  energy,  and 
surplus  firm  power  delivered  at  each 
point  of  delivery.  This  amount  shall  be 
determined  by  applying  an  appropriate 
loss  factor  to  the  amount  of  energy 
metered  at  the  alternate  fuel  load. 

In  order  to  back  our  demand 
associated  with  the  nonfirm  energy 
deliveries  from  a  point  of  delivery's 
peak  or  coincidental  peak,  the  data  from 
the  hourly  recording  demand  meter  will 
be  used  with  appropriate  loss  factors 
applied. 

8.  Rates.  BPA  shall  sell  nonfirm 
energy  to  a  purchaser  at  the  applicable 
rate  specified  in  BPA's  nonfirm  energy 
rate  schedule.  BPA  may  also  sell  surplus 
firm  energy  for  the  periods  described  in 
section  3  at  the  rate  specified  in  the 
surplus  firm  energy  rate  schedule.  Any 
energy  taken  by  the  purchaser  for 
service  to  the  alternate  fuel  load  which 
is  in  excess  of  nonfirm.  energy  or  surplus 
firm  energy  made  available  by  BPA 
shall  be  considered  an  unauthorized 
increase  and  subject  to  unauthorized 
increase  charges.  BPA  may  provide 
guaranteed  deliveries  of  nonfirm  energy 
in  accordance  with  applicable  terms  of 
the  nonfirm  energy  rate  schedule. 

9.  Customer  Service  Facilities.  The 
provisions  of  BPA's  Customer  Service 
Policy  shall  apply  to  determine 
responsibility  for  furnishing 
transmission,  transformation, 
distribution,  metering,  or 
communications  equipment  to  serve  an 
alternate  fuel  load, 

10.  Firm  Service.  Purchasers  receiving 
nonfirm  service  for  qualifying  loads 
under  contracts  executed  pursuant  to 
this  policy  shall  not  receive  firm  service 
for  such  loads  during  the  terms  of  the 
contracts,  unless  otherwise  agreed  by 
BPA.  In  the  event  BPA  agrees  to  an 
exception,  firm  service  to  a  utility 
purchaser  will  be  subject  to  sections  8 
and  9  of  the  purchaser's  Pacific 
Northwest  Power  Act  power  sales 
contract. 

A  load  receiving  nonfirm  energy 
service  pursuant  to  this  policy  shall  not 
forfeit  any  rights  the  purchaser  or 
consumer  may  have  under  sections  3(13) 
or  7(b)  of  Pub.  L.  9&-501  because  of 
receiving  such  nonfirm  service.  As  long 
as  a  load  with  alternate  fuel  capability 
continues  to  qualify  and  receive  nonfirm 
service  under  this  policy,  sections  8  and 
9  of  the  purchaser's  Pacific  Northwest 
Power  Act  power  sales  contract  shall 
not  apply  to  such  load. 


Purchasers  receiving  nonfirm  ser\'ice 
for  qualifying  loads  under  contracts 
executed  pursuant  to  this  policy  may 
receive  firm  service  to  such  loads  after 
expiration  of  the  contracts  in 
accordance  with  sections  8  and  9  of  the 
purchaser's  Pacific  .Northwest  Power 
Act  power  sales  contract,  in  the  case  of 
a  utility  purchaser:  proivo'ea',  however 
that  any  purchaser  must  provide  at  least 
2-years'  notice  of  its  desire  to  receive 
firm  service,  unless  otherwise  agreed  by 
BPA. 

Issued  in  Portland.  Oregon  on  March  14. 
1985. 

Peler  T.  Johnson, 

Administrator 

[FR  Do  85-7429  Filed  3-27-85;  8:45  am] 

BILUNG  CODE  MS0-01-M 


Economic  Regulatory  Administration 
[ERA  Docket  No.  85-07-NG) 

Natural  Gas  Imports,  Great  Lakes 
Transmission  Co.;  Application  To 
Amend  Import/Export  Authorization 

AGENCY:  Economic  Regulatory 
Adm.inistration.  DOE. 
action:  Notice  of  Application  to  Amend 
Authorization  to  Import  and  Export 
Natural  Gas  from  Canada 

SUMMARY:  The  Economic  Regulatory 
Administration  (ER.A)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  March  8.  1985,  of  an  application  from 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes)  to  amend  its 
existing  authorization  to  import 
Canadian  gas  at  the  international 
boundary  near  Emerson,  Manitoba, 
Canada,  and  to  export  the  gas  at  two 
points  on  the  international  boundary 
near  St.  Clair  and  Sault  Ste.  Mane. 
Michigan,  In  order  to  provide  the 
additional  gas  transportation  service 
needed  by  TransCanada  Pipelines 
Limited  (TransCanada).  Great  Lakes 
requests  that  its  current  authorization  be 
increased  from  815.000  .Mcf  per  dav  to 
825,000  .Mcf  per  day.  The  applicant" 
proposes  to  enlarge  its  facilities  near  the 
Sault  Ste.  Mane  interconnection  with 
TransCanadas  system  to  transport  the 
additional  volumes. 

The  application  is  filed  with  the 
Economic  Regulatory  Administration 
(ERA)  pursuant  to  section  3  of  the 
Natural  Gas  Act  and  DOE  Delegation 
Order  .\o,  0204-111,  Protests,  motions  to 
intervene,  notices  of  interventions,  and 
written  comments  are  invited, 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable. 
and  written  comments  are  to  be  filed  no 
later  than  4.30  p.m.  on  April  29.  1985. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Dukes,  Natural  Gas  Division. 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration,  Forrestal 
Building.  Room  GA-007,  1000 
Independence  Avenue.  SW., 
Washington,  D.C.  20585.  (202)  252- 
9590 

Diane  Stubbs,  Office  of  General 
Counsel.  Natural  Gas  and  Mineral 
Leasing,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585,  (202)  252- 
6667. 

SUPPLEMENTARY  INFORMATION:  Under 
Federal  Power  Commission  (FPC)  Order 
No.  521,  Docket  No.  CP66-112,  issued 
June  20.  1967,  as  amended  by  the  FPC  in 
Docket  No.  CP71-233.  on  June  21,  1971. 
Great  Lakes  was  authorized  to  import 
up  to  815.000  Mcf  of  natural  gas  per  day 
from  TransCanada  and  to  export  the 
same  volumes  for  eventual  sale  in 
Canada  over  a  term  ending  November  1. 
1992.  On  January  23, 1985.  the  ERA 
issued  Opinion  and  Order  No.  70  (1  ERA 
1170,583).  extending  the  term  of  Great 
Lakes'  authorization  from  November  1, 
1992,  to  November  1,  2005. 

Under  the  arrangement,  Great  Lakes 
provides  transportation  services  for 
TransCanada's  account,  importing  the 
gas  at  the  international  border  near 
Emerson.  Manitoba,  and  returning  an 
equivalent  volume  at  St.  Clair  and  Sault 
Ste.  Marie,  Michigan.  Between  the 
points  of  entry  and  exit,  the  Canadian 
gas  is  transported  by  Great  Lakes  across 
the  states  of  Minnesota,  Wisconsin. 
Illinois  and  Michigan. 

In  its  March  8,  1985,  application.  Great 
Lakes  requests  that  the  currently 
authorized  daily  import/export  volumes 
be  increased  from  815.000  Mcf  to  825.000 
Mcf  beginning  November  1,  1985,  based 
on  a  February  28,  1985,  amending 
agreement  to  the  transportation  contract 
between  Great  Lakes  and  TransCanada. 

Great  Lakes  currently  has  a  related 
application  pending  at  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  CP85-333  to  construct 
approximately  15  miles  of  pipeline 
looping  at  Sault  Ste.  Marie  needed  to 
provide  the  increased  transportation 
services. 

Applicant  indicates  that  the 
competitiveness  of  the  arrangement, 
need  and  security  of  supply  are  not 
issues  to  be  considered  in  this 
proceeding  because  the  volumes  being 
imported  are  redelivered  to  Canada  and 
are  not  sold  in  U.S.  markets. 

A  decision  on  this  application  will  be 
made  consistent  with  the  Secretary  of 
Energy's  gas  import  policy  guidelines 
Hnd  Delegation  Order  No.  0204-111  (49 


FR  6690.  February  22. 1984).  Inasmuch  as 
the  proposed  additional  volumes  would 
be  imported  solely  for  consumption  in 
Ontario,  Canada,  the  only  relevant  issue 
in  this  case  is  the  impact  of  the  import 
and  export  on  Great  Lakes  and  its 
customers.  Parties  that  may  oppose  this 
application  should  address  that  issue  in 
their  comments. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  heve  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  by  persons  who  are  not  parties 
will  be  considered  ir  determining  the 
appropriate  procedural  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
Natural  Gas  Division.  Office  of  Fuels 
Programs.  Economic  Regulatory 
Administration.  Room  GA-fl33-B,  RG- 
43.  Forrestal  Building,  1000 
Independence  Avenue,  S.W.. 
Washington,  D.C.  20585.  They  must  be 
filed  no  later  than  4:30  p.m..  April  29. 
1985. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  reeded.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 


decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Great  Lakes  Transmission 
Company's  application  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-033-D, 
at  the  above  address.  The  docket  room 
is  open  between  the  hours  of  8:00  am. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  March  21. 
1985. 

James  W.  Workman, 

Director,  Office  of  Fuels  Progrums. 

|FR  Doc.  85-7426  Filed  3-27-85:  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

!  Docket  Nos.  CP84-363-001,  et  al.J 

Natural  Gas  Certificate  Filings;  ANR 
Pipeline  Company,  et  al. 

March  20,  1985. 

Take  notice  that  the  follcwing  filings 
have  been  made  with  the  Commission: 

1,  ANR  Pipeline  Company 

(Docket  No.  CP84-363-001 ) 

Take  notice  that  on  February  15.  1985. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243.  filed  in  Docket  No.  CP84-363-fl01 
an  amendment  to  its  application  in 
Docket  No.  CP84-3B3-000  pursudnt  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  pipeline  and  related 
facilities  and  the  transportation  of 
natural  gas  for  others  through  such 
facilities,  all  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection.  A.NR  states  that  the  purpose 
of  the  amendment  is  to  reflect  an 
increase  in  the  volumes  of  natural  gas  to 
be  transported  by  it  and  a  resulting 
change  in  the  facilities  necessary  to 
transport  such  increased  volumes. 

.ANR  proposes  to  construct  and 
operate  the  following  pipeline  and 
related  facilities. 
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Pipeline  Facilities 

Kt-ndall  County  to  Will  County,  Illinois,  25.1 

miles.  42-inch  O.D. 
Will  County  to  Porter  County,  Indiana,  37.2 

milRS,  42-inch  O.D. 
Berrien  County,  Michigan,  to  I.aGrange 

County,  Indiana,  59.8  miles.  30.  inch  O.U. 
LaCrange  County,  Indiana,  to  Defiance 

County,  Ohio,  61.6  miles.  30-inch  O.D. 

Compressor  Facilities 

Sandwich  Compressor  Station — Kendall 
County,  Illinois,  13,000  horsepower 

Bridgmann  Compressor  Station— Berrien 
County,  Michigan,  8.000  horsepower 

Defiance  Compressor  Station — LaCrange 
County,  Ohio,  27,000  horsepower 

Custody-  Transfer  Measurement 

Gas  measurement  facilities  at  the  proposed 
interconnection  with  Ohio  Interstate 
Pipeline  Company  (Ohio  Interstate)  at 
Defiance  County,  Ohio,  7-  to  16-inch  meter 
runs 

The  estimated  capital  costs  of  the 
facilities  proposed  by  ANR  is  S230.6 
million  in  1984  dollars. 

A.\'R  indicates  that  its  proposed 
facilities  would  be  installed  in  two 
phases,  the  60  percent  case  and  100 
percent  case,  in  order  to  meet  the 
volume  buildup  proposed  by  Tennessee 
Gas  Pipeline  Company,  a  Division  of 
Tcnneco  Inc.  (Tennessee), 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Texas  Eastern 
Transmission  Corporation  (TETCO), 
Boundary  Gas.  Inc.  (Boundary),  and 
Algonquin  Gas  Transmission  Company 
(algonquin),  the  Shippers,  for  whom 
ANR  proposes  to  transport  gas.  A.N'R 
states  that  it  proposes  to  provide  firm 
transportation  service  for  the  Shippers 
up  to  the  volumes  set  forth  below; 


Volume  (Md  per  day) 

Shippers 

Summer 

design 

day 

Winter 

(tesign 

day 

Algonquin „._.._ 

TETCO .. 

Transco 

Tennessee _ 

Boundary , .     . 

52.000 
154.000 
333.000 
415.400 

53,500 

51.700 
153.100 
338,600 
413.000 

53  200 

Receipt    from    Nortriern    Bofdef 
Pipeline     Company     (Northern 
Borden  at  Sandwich  Illinois      -. 

Volumes    (lol    and    Irom    ANR 
Storage    Company    lor    Trans- 
co's  Account            

Volumes  retained  tor  luel 

1.008.800 

(91,400) 
(19.000) 

1.009.600 

433,400 
(16,000) 

Total     deliveries     to     Ohio 
Interstate 

898,400 

1 ,426  900 

In  the  60  percent  case  ANR  proposes 
to  charge  an  mitial  rate  of  $6.79  per  Mcf 
of  contract  demand  per  month  for  all 
shippers'  volumes  transported  from 
SaniJwich,  Illinois,  to  Defiance.  Ohio, 
and  an  additional  Sl.78  per  Mcf  of 
contract  dem,:nd  per  month  for  the 
transportatic  vi  of  the  Transco's  Union 


and  storage  volumes,  transported 
between  Defiance,  Ohio,  and  Willow, 
Michigan.  For  volumes  tendered  by  the 
Shippers  in  excess  of  their  contract 
demand  while  the  60  percent  case  ifin 
effect,  which  ANR  accepts  and 
redelivers  on  a  best-efforts  basis,  A.N'R 
will  change  a  rate  of  $.2232  per  Mcf,  for 
transportation  of  such  volumes  from 
Sandwich,  Illinois,  to  Defiance,  Ohio, 
and  for  the  transportation  of  Transco's 
Union  and  storage  volumes,  between 
Defiance,  Ohio,  and  William,  Michigan, 
rates  of  $.0414  and  $.1415  per  Mcf  during 
the  Summer  and  Winter  Periods, 
respectively. 

In  the  100  percent  case  ANR  proposes 
to  charge  an  initial  rate  of  S6.29  per  Mcf 
of  contract  demand  per  month  for  all  the 
shipper's  volumes  transported  from 
Sandwich,  Illinois,  to  Definace,  Ohio, 
and  an  additional  $.94  per  Mcf  of 
contract  demand  per  month  for  the 
transportation  of  Tranna's  Union  and 
storage  volumes,  transported  between 
Defiance,  Ohio,  and  Willow,  Michigan, 
For  volumes  tendered  by  the  Shippers  in 
excess  of  contract  demand,  which  A.NR 
accepts  and  redelivers  on  a  best-efforts 
basis.  ANR  will  charge  a  rate  of  $.2068 
per  Mcf,  for  transportation  of  such 
volumes  from  Sandwich,  Illinois,  to 
Defiance,  Ohio,  and  for  transportation  of 
such  volumes  from  Sandwich,  Illinois,  to 
Defiance,  Ohio,  and  for  transportation  of 
Transco's  Union  and  storage  volumes, 
between  Defiance,  Ohio,  and  Willow, 
Michigan,  rates  of  $.0529  and  $.1566 
during  the  Summer  and  Winter  periods, 
respectively. 

The  foregoing  rates  are  illustrative 
only,  reflecting  a  cost  of  service  and  rate 
computation  using  estimated  costs 
expressed  in  1984  dollars  and  the 
current  cost  of  A.NR's  existing  facilities. 

ANR  states  that  the  volume  of  natural 
gas  proposed  to  be  transported  for  the 
Shippers  on  a  firm  basis  is  equal  to  the 
volume  of  natural  gas  they  presently 
propose  to  import  from  Canada  into  the 
northeastern  United  States  (including 
the  volume  Transco  proposes  to  store). 
plus  associated  fuels,  in  the 
consolidated  proceedings  presently 
pending  before  the  Commission  in 
Bundarv  Gas,  Inc..  et  ai.  Docket  Nos, 
CP81-lb7-000  et  a!.  (Phase  II). 

ARS  states  that  its  proposal  is  part  of 
an  overall  plan,  known  as  the  Can-Am 
Pipeline  Project,  for  the  transportation  of 
the  volumes  of  natural  gas  which  are 
proposed  to  be  imported  by  the  Shippers 
from  Canada  and  is  competitive  with  the 
proposals  presently  pending  before  the 
Commission  for  the  transportation  of 
such  gas  in  the  proceedings  in  Boundary 
Gas.  Inc..  et  al.  Docket  No.  CP81-107-  ' 
000,  et  al..  by  Niagara  Interstate  Pipeline 


System  and  .Natural  Gas  Pipeline 
Company  of  A.merica. 

ANR  states  that  in  addition  to  ANR. 
the  Can-Am  Pipeline  Project's  sponsores 
include  Foothills  Pipe  Line  (YUKON) 
Ltd.  (Foothills),  Northern  Border  and 
Ohio  Interstate.  It  is  explained  that 
under  the  Can.'\m  Pipeline  Project 
Foothills  would  deliver  the  Shipper's  gas 
to  Northern  Border  at  Monchy, 
Saskatchewan,  and  that  .Northern 
Border  would  thereafter  transport  the 
gas  eastward  in  its  facilities;  and.  at  the 
eastern  terminus  of  the  Northern  Border 
system  near  Ventura.  Iowa.  Northern 
Border  would  construct  a  new  pipeline 
from  Ventura  to  an  interconnection  with 
the  existing  pipeline  facilities  of  ANR  at 
Sandwich.  Illinois.  A.NR  states  that  it 
would  transport  the  gas  delivered  to  it 
by  Northern  Border  at  Sandwich, 
Illinois,  across  its  system  to  Defiance. 
Ohio,  and  that  at  Defiance,  ANR  would 
deliver  the  gas  into  the  facilities 
proposed  by  Ohio  Interstate,  which 
facilities  would  be  used  to  transport 
such  gas  to  an  interconnection  with 
Tennessee  in  Columbiana  County.  Ohio, 
and  to  an  interconnection  with  TETCO 
and  Transco  at  Leidy.  Pennsylvania.  It  is 
explained  that  from  those  points,  new 
and/or  existing  facilities  of  the  Shippers 
and/or  other  transporters  would  be 
utilized  to  transport  the  gas  to  markets. 
ANR  further  indicates  that  on  February 
14,  1985.  Foothills  filed  an  application 
with  the  National  Energy  Board  of 
Canada  (.NEB)  for  authority,  inter  alia. 
to  transport  the  Shipper's  gas  and  that 
on  February  15,  1985,  Ohio  Interstate 
and  -Northern  Border  filed  supplemental 
applications  with  the  Commission  to 
implement  their  portions  of  the  overall 
proposal, 

A.NR  further  states  in  addition  to  the 
volumes  proposed  to  be  transported  for 
the  Shippers,  Foothills  has  applied  for 
authority  to  transport  the  volumes  of  gas 
which  the  NEB  has  previously 
authorized  for  export  to  A.NR,  Texas 
Gas  Transmission  Corporation  (TGT) 
and  Natural  Gas  Pipeline  company  of 
America  at  Emerson.  Manitoba.  A.NR 
states  that  while  it  is  not  now  apply  for 
authority  to  transport  such  volumes. 
Exhibit  Z  to  its  amendment  shows  that 
the  volumes  authorized  for  export  to 
ANR  and  TGT  can  be  economically 
transported  through  its  system,  that  it  is 
willing  to  transport  such  volumes  and 
would  apply  for  authority  to  achieve 
that  objective  when  appropriate 
authorizations  to  import  such  gas  are 
issued  by  the  United  States  Economic 
Regulatory  Administration. 

By  virtue  of  the  Commission  orders  of 
July  5. 1983,  24  FERC  I  61.003.  and 
October  2,  1984.  29  FERC  1  61.006  this 
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amended  application  is  consolidated  in 
the  ongoing  hearing  proceedings  in 
Docket  No.  CP81-107.  et  aJ. 

Comment  date:  April  9, 1965,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  ANR  Storage  Company 

[Docket  No.  CP82-420-0031 

Take  notice  that  on  February  15, 1985, 
ANR  Storage  Company  (ANR).  One 
Woodward  Avenue,  Detroit.  Michigan 
48226,  filed  in  Docket  No.  CP82-420-003 
a  third  amendment  to  its  omission 
pending  in  Docket  No.  CP82-420-000 
(third  amendment)  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  ANR  to  increase  to 
15,700,000  Mcf  the  gas  storage  service  to 
be  provided  to  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco).  all  as 
more  fully  set  forth  in  the  third 
amendment  which  is  on  file  with  the 
Commission  and  open  to  the  public 
inspection. 

By  the  amendment  filed  in  Docket  No. 
CP82-42O-002  on  June  28, 1985,  ANR 
requested  authority  to  provide  10,000,000 
Mcf  of  natural  gas  storage  and  related 
transportation  service  to  Transco 
pursuant  to  a  gas  storage  agreement 
dated  May  22, 1984  (gas  storage 
agreement).  ANR  stales  that  it  has  now 
been  advised  by  Transco  that  its 
seasonal  natural  gas  storage  and  related 
transportation  requirements  have 
increased  by  5,700,000  Mcf  to  15.700,000 
Mcf  and  that  as  a  result,  Transco  and 
ANR  have  entered  into  an  amendment 
to  the  gas  storage  agreement  ddted 
December  28. 1984  (storage  agreement), 
which  provides  for  an  increase  in  the 
maximum  injection  and  withdrawal 
quantities,  compressor  fuel  requirements 
and  storage  and  transportation  service 
rates. 

It  is  explained  that  among  other 
things,  the  storage  agreement  provides 
that  during  the  1987  and  subsequent 
summer  periods.  April  1-Ocfober  31. 
Transco  would  cause  Great  Lakes  Gas 
Transmission  Company  (Great  Lakes)  to 
deliver  to  ANR  for  storage  up  to 
15.700.000  Mcf  of  natural  gas  at  daily 
volumes  up  to  118,000  Mcf.  at  an  existing 
point  of  interconnection  between  the 
pipeline  systems  of  Michigan 
Consolidated  Gas  Company  (Michigan 
Consolidated)  and  Great  Lakes  in  St. 
Clair  County.  Michigan,  together  with  a 
volume  of  gas  for  compressor  fuel  usage 
equal  to  1.4  percent  of  the  volumes  so 
delivered.  It  is  stated  that  the  storage 
amendment  further  provides  that  during 
the  1987-1988  and  subsequent  winter 
periods  November  l-March  31,  ANR 


would  make  available  to  Great  Lakes  at 
such  interconnection  such  volumes  of 
the  previously  stored  natural  gas  as 
Transco  shall  request  at  daily  volumes 
up  to  250,000  Mcf.  less  a  volume  of  gas 
for  compressor  fuel  usage  equal  to  0.8 
percent  of  the  volumes  so  redelivered. 

As  consideration  for  providing  this 
natural  gas  storage  and  related 
transportation  service,  Transco  would 
pay  ANR  a  monthly  charge  of  $834,698. 

ANR  states  that  it  has  entered  into  a 
contract  with  Washington  28  which 
Washington  28  Gas  Storage  Company 
(Washington  28)  under  would  provide  a 
storage  service  to  ANR  for  the  account 
of  Transco  and  that  this  arrangement 
follows  the  amended  gas  storage 
agreement  between  ANR  and  Transco 
and  maintains  contractual  responsibility 
on  behalf  of  ANR  to  Transco  for  the 
overall  15,700,000  Mcf  storage  service. 
Furthermore,  it  asserted,  to  accomplish 
the  delivery  and  redelivery  of  storage 
gas  for  Transco's  account  from  and  to 
Great  Lakes.  ANR  and  Michigan 
Consolidated  have  entered  into  a 
transportation  agreement.  ANR  stated 
that  since  ANR  is  purchasing  these 
storage  and  transportation  services 
directly  from  Washington  28  and 
Michigan  Consolidated,  respectively,  so 
that  it  may  provide  to  Transco  the 
natural  gas  storage  and  transportation 
service,  ANR  requests  permission  to 
track  any  change  in  rates,  upward  or 
downward,  which  is  made  effective 
pursuant  to  the  provisions  of  the  Natural 
Gas  Act  by  Michigan  Consolidated  and 
Washington  28. 

ANR  states  that  the  proposed  storage 
service  would  not  necessitate  the 
installation  of  any  facilities  by  ANR. 

ANR  submits  that  the  storage  service 
proposed  to  be  provided  herein  is  and 
would  be  required  by  the  present  and 
furute  public  convenience  and  necessity 
in  that  Transco  needs  additional  storage 
service  to  meet  the  peak  day  and  winter 
period  requirements  of  its  customers 
during  the  1987-1988  and  subsequent 
heating  seasons. 

By  virtue  of  the  Commission  order  of 
July  5,  1983,  24  FERG  ^  61,003,  this 
amended  application  is  consolidated  in 
the  ongoing  hearing  proceeding  in 
Docket  No.  CP81-107,  et  a!. 

Common  date:  April  9. 1985,  in 
accordance  with  the  first  subparag.'aph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP85-367-0O0| 

Take  notice  that  on  March  15. 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 


MacCorkle  Avenue.  S.E.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No, 
CP85-367-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Hercules,  Incorporated  (Hercules)  under 
the  certificate  issued  in  Docket  No. 
CP83-76-O00  pursuant.to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  transport  up  to 
351  million  Btu  of  natural  gas  per  day. 
less  retainage,  for  Hercules  through  June 
30, 1985.  Columbia  states  that  the  gas  to 
be  transported  hereunder  would  be  used 
as  boiler  fuel  in  Hercules'  Donora. 
Pennsylvania,  plant. 

Columbia  indicates  that  the  gas  to  be 
purchased  involves  gas  supplies 
released  by  Columbia  and  that  such 
supplies  are  subject  to  the  ceiling  price 
provisions  of  sections  107  and  108  of  the 
Natural  Gas  Policy  Act  of  1978.  It  is 
further  stated  that  Columbia  would 
receive  the  gas  from  Industrial  Energy 
Services  and  redeliver  such  gas  to 
Columbia  Gas  of  Pennsylvania,  Inc. 
(distribution  company),  which  in  turn 
redelivers  the  gas  to  Hercules. 

Columbia  states  that  it  would  charge 
its  current  rate  of  29.93  cents  per  df 
equivalent  of  volumes  that  are  within 
the  distribution  company's  total  daily 
entitlement,  or  its  current  rate  of  41.27 
cents  per  dt  equivalent  of  volumes  that 
are  in  excess  of  distribution  of 
company's  total  daily  entitlement, 
exclusive  of  company-use  and 
unaccounted-for  gas.  It  is  further  stated 
that  Columbia  would  retain  for 
company-use  and  unaccounted-for  gas  a 
percentage  of  the  gas  delivered 
hereunder  as  reflected  in  Columbia's 
rate  filings;  this  percentage  is  currently 
2.43  percent. 

Columbia  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply  not  to  delivery  points  in  the 
market  area.  Columbia  will  file  a  report 
providing  certain  information  with 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date;  May  6, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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4.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP85-339-O00] 

Take  notice  that  on  March  6, 1985. 
Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue,  S.E..  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP85-339-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authority  to  transport  natural  gas  on 
behalf  of  Geo.  W.  Bollman  »  Co.  (Geo 
W.  Bollman),  under  the  certificate  issued 
in  Docket  No.  CP83-76-000  under 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  transport 
through  June  30.  1985,  up  to  450  million 
Btu  equivalent  of  natural  gas  per  day  on 
behalf  of  Geo.  W.  Bollman.  Columbia 
would  receive  gas  from  Park-Ohio 
Energy,  Inc.  (Park-Ohio  Energy),  at 
points  of  receipt  in  Ohio.  West  Virginia 
or  Pennsylvania  and  redeliver  to  UGI 
Corporation  (UGI)  for  ultimate  delivery 
to  Geo.  W.  Bollman's  plant  in 
Adamstown.  Pennsylvania.  Columbia 
states  that  the  gas  purchase  agreement 
between  Park-Ohio  Energy  and  Geo.  W. 
Bollman  involve  certain  gas  supplies 
released  by  Columbia.  Columbia  states 
these  supplies  are  subject  to  the  ceiling 
price  provisions  of  sections  102. 103,  107 
and  108  of  the  Natural  Gas  Policy  Act  of 
1978. 

Columbia  states  that  it  would  charge 
one  of  the  rates  in  its  Rate  Schedule  TS- 
1  for  the  transportation  service:  gas 
received  from  receipt  points  other  than 
Leach.  Kentucky — 29.93  cents  per 
million  Btu  provided  the  volumes  are 
within  UGI's  total  daily  entitlements. 
Columbia  states  that  it  would  charge 
41.27  cents  per  million  Btu  for  gas 
received  from  receipt  points  other  than 
Leach.  Kentucky,  if  the  volumes  are  in 
excess  of  UGI's  total  daily  entitlements. 
It  is  stated  that  Columbia  would  retain 
2.43  percent  of  the  total  quantity 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas.  In 
addition,  Columbia  states  it  would 
charge  the  current  General  R&D 
Funding  Unit  of  the  Gas  Researi.h 
Institute. 

Comment  dale:  May  6,  1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Columbia  Gas  Transmission 
Corporation  Columbia  Gulf 
Transmission  Company 

[Docket  No.  CPb5- 268-0001 

Take  notice  that  on  February  6.  1985, 
Columbia  Gas  Transmission 


Corporation  (Columbia  Gas),  1700 
MacCorkle  Avenue.  S.E.,  Charleston, 
West  Virginia  25314.  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf).  3805  West  Alabama  Avenue, 
Houston.  Texas  77027,  filed  in  Docket 
No.  CP85-268-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Reguiiitions  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  certificates  to 
transport  natural  gas  on  behalf  of 
Carbonaire  Company.  Inc.  (Carbonaire) 
under  their  authorizations  issued  in 
Docket  Nos.  CP83-76-000  and  CP83- 
496-000.  respectively,  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  Gas  and  Columbia  Gulf 
(Applicants)  propose  to  transport  up  to 
4.5  billion  Btu  equivalent  of  natural  gas 
per  day  for  Carbonaire  for  a  term 
through  June  30, 1985.  Applicants  state 
that  the  gas  to  be  transported  would  be 
purchased  by  Carbonaire  from 
Tenngasco  Corporation,  Tenngasco 
Exchange  Corporation,  Tenneco  Oil 
Company,  Houston  Oil  &  Minerals 
Corporation,  Tinco,  Ltd.,  Tenneco     . 
Exploration.  Ltd.  and  Tenneco 
Exploration  II.  Ltd.  and  would  be  used 
for  process  gas  in  Carbonaire's  plant  in 
Palmertown.  Pennsylvania. 

It  is  indicated  that  Columbia  Gulf 
would  receive  up  to  4.5  billion  Btu 
equivalent  of  natural  gas  per  day  at  an 
existing  point  of  interconnection  with 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco,  Inc..  at  Egan. 
Louisiana,  and  would  deliver  such  gas  to 
Columbia  Gas  at  existing  points  of 
interconnection.  It  is  stated  that 
Columbia  Gas  would  then  deliver  the 
gas  to  Transcontinental  Gas  Pipe  Line 
Corporation  at  an  existing  point  of 
interconnection  in  Clinton  County. 
Pennsylvania.  The  distributor  serving 
Carbonaire  is  Union  Gas  Company,  a 
Division  of  Penn  Fuel  and  Gas 
Company,  it  is  stated. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  set  forth  in  Rate 
Schedule  T-2  of  its  FERC  Gas  Tariff 
Original  Volume  No.  1.  which  are 
currently  as  follows;  offshore  to 
Kentucky — 23.92  cents  per  dt  equivalent 
of  gas  with  retention  of  1.69  percent  of 
the  total  quantity  of  gas  delivered  into 
its  s\  stem  for  company-use  and 
unaccounted-for  gas;  lateral  onshore  to 
Kentucky — 14.28  cents  per  dt  equivalent 
of  gas  with  retention  of  1.50  percent; 
Rayne,  Louisiana,  to  Kentucky  12.76  cent 
per  dt  equivalent  of  gas  with  retention  of 
1.50  percent;  Corinth.  Mississippi,  to 
Kentucky — 6.38  cents  per  dt  equivalent 
of  gas  with  retention  of  0.75  percent. 


Columbia  Gas  states  that  it  would 
charge  one  of  the  rates  in  Rate  Schedule 
TS-1  of  its  FERC  Gas  Tariff  Original 
Volume  No.  1,  which  when  within  its 
customer's  total  daily  entitlement, 
currently  are  as  follows:  gas  received 
from  Columbia  Gulf  at  Leach, 
Kentucky — 21.16  cent  per  dt  equivalent 
and  gas  received  from  Columbia  Gulf  at 
receipt  points  other  than  Leach. 
Kentucky — 29.93  cents  per  dt  equivalent. 
If  volumes  are  in  excess  of  the 
customer's  total  daily  entitlement 
Columbia  Gas  states  that  it  would 
charge  32.50  cents  per  dt  equivalent  for 
gas  it  receives  from  Columbia  Gulf  at 
Leach,  Kentucky  and  41.27  cents  per  dt 
equivalent  for  gas  received  from  receipt 
points  other  than  Leach.  Kentucky. 
Columbia  Gas  futher  states  it  would 
retain  2.43  percent  of  the  total  quantity 
of  gas  delivered  into  its  system  for 
company-use  and  unaccounted-for  gas. 
In  addition.  Columbia  Gas  states  it 
would  collect  the  General  R  *  D  Funding 
Unit  of  the  Gas  Research  Institute  for  all 
quantities  transported  under  the 
transportation  arrangement. 

Applicants  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associations  with 
sources  of  gas  acquired  by  the  end-user. 
The  flexible  authority  requested  applies 
only  to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Applicants  would  file  a 
report  providing  certain  information 
with  regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  May  6. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Panhandle  Eastern  Pipe  Line  Company 

(Docket  No  CP85-276-000J 

Take  notice  that  on  February  11, 1985, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  Post  Office  Box  1642, 
Houston  Texas  77001,  filed  in  Docket 
No,  CP85-276-000  a  request  pursuant  to 
I  157,205  of  the  Regulations  under  the 
.Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  add  a  new  point  of 
delivery  for  The  Toledo  Edison 
Company  (Toledo  Edison)  under  the 
certificate  issued  in  Docket  No.  CP83- 
83-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  IS  stated  that  Panhandle  and  Toledo 
Edison,  pursuant  to  a  gas  sales  contract 
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clHted  January  7,  1985,  propose  to  add  a 
new  delivery  point  for  Toledo  Edison  in 
Defiance  County,  Ohio,  at  the  existing 
facilities  of  Manville  Building  Materials 
Corporation  (Manville),  hereinafter 
referred  to  as  the  East  Defiance  delivery 
point.  The  contract,  it  is  stated,  replaces 
the  existing  contract  dated  May  14,  1984. 
which  went  into  effect  pursuant  to 
Panhandle's  settlement  in  Docket  No. 
RP82-58.  The  term  it  is  indicated, 
commences  on  May  1.  1985,  and 
cor>tinues  in  effect  until  October  31, 
1993.  and  year  to  year  thereafter  unless 
canceled  by  either  party  upon  proper 
notice. 

Panhandle  submits  that  Toledo  Edison 
is  an  existing  jurisdictional  customer 
served  under  Panhandle's  Rate  Schedule 
Cj-\  and  that  the  new  delivery  point  for 
Toledo  Edison  at  East  Defiance  would 
not  adversely  affect  Panhandle's  ability 
to  meet  the  requirements  of  its  other 
customers.  It  is  submitted  that  this 
proposal  would  not  result  in  any  change 
in  the  entitlements  to  Toledo  Edison  in 
the  event  that  Panhandle  should  have  to 
invoke  Section  16  of  Panhandle's 
F.E.R.C.  Gas  Tariff.  Original  Volume  No. 
1.  which  deals  with  curtailment  and 
interruptions  on  its  system.  It  is 
submitted  that  authorization  would  have 
no  effect  on  Toledo  Edison's  respective 
base  period  data  as  specified  in 
Panhandle's  F.E.R.C.  Gas  Tariff.  Original 
Volume  No.  1-A. 

Panhandle  states  that  it  would 
continue  to  have  a  maximum  daily 
delivery  obligation  to  Toledo  Edison  of 
11,200  Mcf  of  natural  gas,  with  no 
increase  in  peak  day  or  annual 
entitlement,  which  would  be  allocated 
as  necessary  among  the  existing 
delivery  points  of  Defiance  and  Delta 
and  to  the  new  delivery  point.  East 
Defiance.  The  new  delivery  point  would 
enable  Toledo  Edison  to  serve  Manville, 
it  is  stated. 

Panhandle  submits  that  Manville  is  an 
existing  direct  industrial  customer  and 
authorization  for  Panhandle  to  make 
deliveries  to  Manville  at  the  East 
Defiance  delivery  point  was  certificated 
in  Docket  No.  G-1714.  Panhandle 
indicates  that  it  would  continue  to  serve 
Manville  pursuant  to  its  industrial  gas 
contract.  Panhandle  further  indicates 
that,  since  it  would  utilize  its  existing 
facilities  at  the  Manville  location  to 
make  deliveries  to  Toledo  Edison,  no 
disturbance  of  the  environment  would 
result  from  this  proposal  to  add  to  new 
East  Defiance  delivery  point. 

ConimeiU  dalf:  May  6.  1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


7.  Southern  Natural  Gas  Company 
[Docket  No.  CP84-4&-001| 

Take  notice  that  on  March  5, 1985. 
Southern  Natural  Gas  Company 
(Petitioner),  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563,  filed  in  Docket  No. 
CP84-46-001  a  petition  to  amend  the 
order  issued  April  9.  1984  in  Docket  No. 
CP84^6-OG0  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  so  as  to  authorize 
continued  transportation  for  sale  of 
natural  gas  to  Crown  Zellerbach 
Corporation  (Crown  Zellerbach)  for  an 
additional  year  and  to  change  the  rate 
charged,  all  as  more  fully  set  forth  in  the 
petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  April  9,  1984.  order  authorizes 
Petitioner  to  transport  to  Crown 
Zellerbach  up  to  12,000  Mcf  of  natural 
gas  per  day  for  a  period  of  one  year,  on 
an  interruptible  basis,  for  sale  at  a  price 
not  to  be  less  than  the  higher  of 
Petitioner's  system  average  load  factor 
rate  or  its  average  Natural  Gas  Policy 
Act  of  1978  (NGPA)  Section  102  gas  ' 
acquisition  cost.  Petitioner  now  requests 
that  it  be  permitted  to  continue  the 
transportation  for  sale  of  gas  to  Crown 
Zellerbach  for  an  additional  year. 
Petitioner  also  requests  authorization  to 
change  the  price  at  which  gas  may  be 
sold  to  Crown  Zellerbach  to  a  charge 
not  less  than  the  commodity  charge 
contained  in  Petitioners  Rate  Schedule 
OCD-1.  Petitioner  also  requests  that  the 
Commission  modify  the  provision  of  its 
April  9, 1984.  order  concerning 
curtailment  to  make  the  provision 
applicable  to  gas  supply  deficiency 
curtailments  only. 

Comment  date:  April  10, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

8.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.,  Natural  Gas 
Pipeline  Company  of  America 

[Docket  .No.  CP76-37CM)061 

Take  notice  that  on  February  25, 1985. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511,  Houston,  Texas  77001. 
and  .Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard.  Illinois  60148  (Petitioners), 
filed  in  Docket  No.  CP76-37CM306,  a  joint 
petition  to  amend  the  order  issued  April 
18,  1980,  in  Docket  No.  CP76-370-000.  as 
amended,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  to  edd  an  additional 
excess  exchange  gas  point  of  delivery  to 
Petitioners'  gas  exchange  agreement 
dated  May  6.  1976.  as  amended,  all  as 
more  fully  set  forth  in  the  joint  petition 
to  amend  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Petitioners  seek  authorization  fur  the 
addition  of  the  Mobile  LaGloria  plant  in 
Jim  Wells  County.  Texas,  as  an  excess 
exchange  point  of  delivery  as  provided 
for  by  a  January  19. 1984,  amendment  to 
the  gas  exchange  agreement  dated  May 
6,  1976,  as  amended,  between  Tennessee 
and  Natural. 

Petitioners  state  that  during  any 
period  that  Tennessee  owes  Natural 
imbalance  gas.  .Natural  shall  receive 
excess  exchange  gas  owed  to  it  by 
Tennessee  at  the  LaGloria  plant  before 
utilizing  any  of  the  other  authorized 
onshore  redelivery  points  as  set  forth  in 
the  gas  exchange  agreement.  Petitioners 
state  that  this  delivery  arrangement 
would  remain  in  effect  until  such  time  as 
.Natural  begins  transporting  gas  from  the 
LaGloria  plant  for  Mobil  Producing 
Texas  and  New  Mexico,  Inc.  (Mobil), 
pursuant  to  a  long-term  gas 
transportation  agreement  between 
Natural  and  Mobil  dated  November  17. 
1983.  Petitioners  assert  that  upon 
commencement  of  the  transportation 
arrangement  with  Mobil.  Natural  would 
continue  to  receive  gas  from  the 
LaGloria  plant  for  Tennessee's  account, 
but  that  the  LaGloria  plant  would  no 
longer  be  used  for  excess  exchange  gas 
deliveries.  Petitioners  state  that  upon 
such  occurrence,  a  new  redelivery  point 
would  be  established  and  substituted  for 
the  LaGloria  plant  for  deliveries  of 
excess  exchange  gas. 

Comment  date:  April  9, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

9.  Mid  Louisiana  Gas  Company 

[Docket  No.  CP85-2a4-0(X)l 

Take  notice  that  on  February  14, 1985. 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana).  300  Poydras  Street.  New- 
Orleans,  Louisiana  70130,  filed  in  Docket 
No.  CP85-284-000  an  application,  as 
supplemented  February  28. 1985, 
pursuant  to  section  7(c)  of  the  .Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  operation  of  a  new  delivery  point  to 
the  Town  of  Slaughter  (Slaughter). 
Louisiana,  an  existing  jurisdictional 
customer,  and  to  continue  to  operate 
facilities  constructed  prematurely  to 
implement  the  new  delivery  point,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Mid  Louisiana  states  that  the  need  for 
the  new  delivery  point  developed 
because  of  an  agreed  to  alteration  in  the 
area  served  by  Slaughter  and  the  Town 
of  St.  Francisville  (St.  Francisville). 
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another  Mid  Louisiana  resale  customer. 
Mid  Louisiana  indicates  that  the  service 
areas  were  changed  to  permit  Slaughter 
to  pick  up  30  high-priority  residential 
customers  located  in  close  proximity  to 
Slaughter  but  served  by  St.  Francisville. 
It  is  stated  that  St  Francisville  sought 
the  change  because  of  the  impending 
loss  of  a  lateral  which  St.  Francisville 
used  to  serve  the  customers.  Mid 
Louisiana  states  that  the  highway 
department  had  demanded  the  removal 
of  the  lateral  because  the  line  crossed  a 
bridge.  Mid  Louisiana  states  that  a  new 
delivery  point  was  needed  to  permit 
Slaughter  to  serve  the  30  customers. 

Mid  Louisiana  indicates  that  no 
increases  in  its  certificated  volumes  to 
Slaughter  of  500  Mcf  per  day  are 
proposed  and  that  the  gas  would 
continue  to  be  delivered  under  Mid 
Louisiana's  currently  effective  Rate 
Schedule  SG-1. 

Mid  Louisiana  states  that  through  an 
apparent  miscommunication.  the  new 
deUvery  point  was  installed  and  placed 
into  operation  in  November  1984.  Mid 
Louisiana  states  that  when  it  discovered 
the  error  it  considered  discontinuing 
service  pending  the  receipt  of 
certification  but  ascertained  that  any 
cessation  was  not  practical  since  St. 
Francisville  had  already  severed  the 
line.  Mid  Louisiana  has  submitted  its 
certificate  application  including  a 
memorandum  from  the  company 
outlining  safeguards  to  prevent  the 
repealing  of  errors  similar  to  the  one 
described  above. 

Mid  Louisiana  also  has  submitted  a 
proposed  superseding  service  agreement 
with  Slaughter  reflecting  the  new 
delivery^  point.  Mid  Louisiana  requests 
waiver  of  Section  154.51  of  the 
Commission's  Regulations  (18  CFR 
154.51)  to  permit  the  superseding  service 
agreement  to  become  effective  on  the 
date  of  issuance  of  the  requested 
certificate  authorization. 

Mid  Louisiana  also  indicates  that  it 
constructed  the  tap  and  meter  at  a  cost 
of  $3,063.59. 

Comment  date:  April  9. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Northern  Border  Pipeline  Company 
(Docket  No.  CP84-407-001  j 

Take  notice  that  on  February  14, 1985. 
Northern  Border  Pipeline  Company 
(Northern  Border),  224  South  108th 
Avenue,  P.O  Box  3330,  Omaha 
Nebraska  68103,  filed  in  Docket  No. 
CP84-407-001  an  amendment  to  its 
pending  application  in  Docket  No,  CP84- 
407-000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  to  reflect  an  increase  in 
the  volumes  of  natural  gas  to  be 


transported  and  a  corresponding  change 
in  the  facilities  to  be  constructed,  all  as 
more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  Border  proposes  to  construct 
and  operate  one  new  dual  16.000 
horsepower  unit  compressor  station, 
four  new  single  unit  16  000  horsepower 
compressor  stations,  and  five  new  single 
unit  32,000  horsepower  compressor 
stations  on  its  existing  system,  herein 
after  referred  to  as  Zone  1,  Northern 
Border  also  proposes  to  construct  and 
operate  approximately  290  mile  of  36- 
inch  pipeline  extending  from  the 
terminus  of  its  existing  system  near 
Ventura,  Iowa  to  a  poi.nt  of 
interconmection  with  the  existing 
facilities  of  A.\R  Pipeline  Company 
(ANR)  near  Sandwich,  Illinois, 
hereinafter  referred  to  as  Zone  2.  It  is 
stated  that  five  single  unit  16,000 
horsepower  compressor  stations,  two 
meter  stations  and  related  facilities 
would  be  installed  in  Zone  2.  Northern 
Border  states  that  the  summer  design 
day  capacity  of  Zone  1  with  the 
proposed  additional  compression  would 
be  2.061,700  Mcf  of  gas  per  day  and  of 
Zone  2  would  be  1,022, 2CK1  .Mcf  of  gas  per 
day.  In  addition  .Northern  Border 
requests  authority  to  install  anticipated 
interconnect  facilities,  up  to  24-inch  in 
diameter,  which  have  not  been 
identified  at  this  time  to  meet  the  needs 
of  pipeline  companies  for  receipt  or 
delivery  points.  It  is  explained  that  such 
interconnect  facilities  would  consist  of  a 
two,  ommission  side  valve,  and  blind 
flange  and  that  the  cost  of  each 
interconnect  would  not  exceed  5200,000, 
with  reimbursement  of  the  total  actual 
cost  of  construction  by  the  requesting 
pipeline. 

The  estimated  total  capital  cost  of  the 
proposed  facilities  in  1984  dollars  is 
approximately  S588  million.  Northern 
Border  proposes  to  finance  the 
construction  of  the  proposed  facilities 
on  a  project  financing  basis. 

Northern  Border  states  that  its 
proposed  facilities  along  with  those  of 
ANR  and  Ohio  Interstate  Pipeline 
Company  (Ohio  Interstate),  which 
request  for  authorization  is  pending  in 
Dockets  Nos.  CP84-363  and  CP84-318, 
respectively,  and  that  of  Foothills  Pipe 
Lines  (Yukon)  Ltd.  (Foothills)  pending 
before  the  National  Energy  Board 
Canada  [NEBt  provide  an  alternative  to 
the  primarily  Canadian  route  and  the 
facilities  proposed  by  Niagara  Interstate 
Pipeline  System  (.NIPS)  in  its  application 
pending  in  Boundary  Gas,  Inc.,  et  al 
Docket  No.  CP81-107-000.  et  al.  (Phase 
2),  and  to  the  Midcontinental 
Transportation  System  sponsored  by 
Natural  Gas  Pipeline  Company  of 


.•\mcrica  in  pending  Docket  No.  CP84- 
325-O01.  It  is  that  the  facilities  proposed 
herein  are  designed  to  accommodate  the 
transportation  of  the  new  Canadian 
volumes,  hereinafter  referred  to  as 
Northeast  \olumes.  proposed  to  be 
imported  at  Niagara  Falls  for 
transportation  through  the  pipeline 
system  proposed  by  NIPS. 

Northern  Border  states  it  has  been 
advised  by  the  Northeast  volume 
shippers  that  they  would  require  only 
sixty  percent  of  the  maximum  volume 
they  propose  to  import  during  the  period 
November  1.  1987.  through  October  31, 
1988,  the  first  contract  year,  to  meet 
their  market  requirem.ent.  The  specific 
volumes  Northern  Border  proposes  to 
transport  on  a  firm  basis,  including  fuel, 
by  zone  and  by  shipper  for  the  first 
contract  year  and  each  subsequent 
contract  year  are  set  forth  below. 

Maximum  Volumes 

[Md  ol  gas  pei  ctay] 


Shipper 


Zona  1 


Zone  Z 


60  pel  I  100  pet     60  pel  <  100  pel 


Tennesta* 

Transco  

Texas  Eastern 
Atgonquin. ...... 

Boundary _ 


-t- 

esS.eOC    431.700850  3001    421.600 

?02.900     345.300 200.300|    337^00 

»4,100      160.000   92.900'     156.300 

31.700,      &4.100  31.300i      52J00 

32.6001      55.6001  32.200,      54.300 


514.9O0il.04e,70OteO7.OGO|1.022.2O0 


Northern  Border  indicates  that  it  will 
transport  the  Northeast  volumes 
pursuant  to  its  cost  of  service  tariff. 

By  virtue  of  the  Commission  orders  of 
July's,  1983,  24  FERC  \  61.003.  and 
October  2,  1984.  29  FERC  \  61,006,  this 
amended  application  is  consolidated  in 
the  ongoing  hearing  proceeding  in 
Docket  No.  CP81-107.  et  cl. 

Comment  date:  .^pril  9,  1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

11.  Natural  Gas  Pipeline  Company  of 
America 

I  Docket  No.  Cf'85-30&-0(.X)l 

Take  notice  that  on  February  25. 1985, 

Natural  Gas  Pipeline  Company  of 
America  (Apphcant).  701  East  22nd 
Street.  Lombard,  Ilhnois  60148,  filed  in 
Docket  No.  CP85-308-000  an 
application,  as  supplemented  March  4. 
1985,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  a  long-term  offshore 
transportation  for  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
on  a  firm  basis,  ail  as  more  fully  set 
forth  in  its  application,  as  supplemented, 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 
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Applicant  states  that  pursuant  to  a 
transportation  agreement  executed  by 
Applicant  and  Texas  Gas  on  December 
1, 1984,  Texas  Gas  would  deliver  up  to 
60  million  Btu  of  natural  gas  per  day,  the 
demand  quantity,  from  High  Island 
Clock  A-462  to  Applicant  at  an  existing 
subsea  tap  located  in  High  Island  Block 
A-489,  offshore  Texas.  Applicant  further 
states  that  it  would  then  transport  and 
redeliver  thermally  equivalent  volumes 
of  gas.  less  five-tenths  of  one  percent  for 
gas  lost  and  unaccounted  for,  on  behalf 
of  Texas  Gas.  at  an  existing  point  of 
interconnection  between  the  facilities  of 
Applicant  and  of  High  Island  Offshore 
System  located  in  High  Island  Block  A- 
498.  offshore  Texas. 

It  is  explained  that  the  proposed 
service  would  continue  for  a  term  of  five 
years  commencing  on  the  later  of 
November  1,  1985,  or  the  date  Applicant 
receives  the  certificate  of  public 
convenience  and  necessity  herein 
requested  and  year-to-year  lhereaff(;r 
unless  cancelled  by  either  party  upon 
o.ie  hundred  eight  days  advance  written 
notice. 

Applicant  stales  that  Texas  Gas 
would  pay  a  transportation  demand 
charge  equal  to  seventy-nine  cents  times 
the  demand  quantity  and  that  for 
volumes  in  excess  of  the  demand 
quantity.  Texas  Gas  would  pay  two  and 
eight-tenths  cents  for  each  million  Btu 
accepted  for  transportation  by 
Applicant.  Applicant  states  that  the 
proposed  rates  for  the  subject 
transportation  service  are  based  on  the 
incremental  cost  of  service  associated 
with  the  facilities  necessary  to  provide 
the  service.  It  is  asserted  that  the 
incremental  cost  of  service  and  the 
underlying  transportation  rates  were 
developed  using  cost,  rates  and  factors 
supporting  Applicant's  settlement 
approved  by  the  Commission  in  Docket 
No.  RP83-68. 

For  all  quantities  of  liquid 
hydrocarbons  received  by  Applicant  for 
the  account  of  Texas  Gas,  Applicant 
proposes  to  charge  Texas  Gas  fifty-five 
cents  per  barrel  for  any  liquids  produced 
from  wells  connected  prior  to  January  1, 
1982,  and  one  dollar  and  two  and  one- 
half  cents  per  barrel  for  any  liquids 
produced  from  wells  connected  on  or 
after  |anuary  1,  1982. 

Comment  date:  April  9. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  National  Fuel  Gas  Supply 
Corporation 

I  Docket  No.  CP8,S-30--00<)| 

Take  notice  that  on  February  22.  1985. 
.National  Fuel  Gas  Supply  Corporation 
(.Applicant).  Ten  Lafayette  Scjuare. 


Buffalo.  New  York  14203,  filed  in  Docket 
.No.  CP85-307-OOO  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
facilities  and  for  permission  to  abandon 
existing  facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  replace  a  5.7- 
mile  segment  of  its  pipeline,  designated 
as  Line  K.  located  in  the  Borough  of 
Lewis  Run  and  Bradford  Township, 
McKean  County,  Pennsylvania. 
Applicant  states  that  the  replacement  of 
16-inch  bare  pipe  with  20-inch  new 
coated  steel  line  is  a  continuation  of 
Applicant's  program  to  upgrade  the 
backbone  of  its  pipeline  system. 
Applicant  indicates  that  increasing  the 
delivery  capacity  of  Line  K  would  allow 
Applicant  to  take  greater  advantage  of 
its  lower  priced  sources  of  supply  which 
it  indicates  it  receives  in  Pennsylvania. 
Applicant  indicates  the  total  estimated 
cost  of  the  project  is  SI. 730.900  which 
cost  would  be  financed  through 
internally  generated  funds  and/or 
interim  short-term  bank  loans. 

Comment  date:  April  9. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  Ohio  Interstate  Pipeline  Company 

[Docket  No.  CP84-3T&-0()2| 

Take  notice  that  on  February  15, 1985, 
Ohio  Interstate  Pipeline  Company  (Ohio 
Interstate),  500  Renaissance  Center. 
Detroit.  Michigan  48243,  filed  in  Docket 
No.  CP84-318-002  a  second  amendment 
to  its  pending  application  in  Docket  No. 
CP84-318-000  pursuant  to  section  7(c)  of 
the  Mutual  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  pipeline  and  related 
facilities  and  the  transportation  of  gas 
for  others  through  such  facilities,  all  as 
more  fully  set  forth  in  the  second 
amendment  on  file  with  the  Commission 
and  open  for  public  inspection.  Ohio 
Interstate  states  that  the  purpose  of  the 
second  amendment  is  to  reflect  an 
increase  in  the  volumes  of  natural  gas  to 
be  transported  by  it  and  a  resulting 
change  in  the  facilities  necessary  to 
transport  such  increased  volumes. 

Ohio  Interstate  proposes  to  construct 
and  operate  204.6  miles  of  42-inch  O.D. 
pipeline  from  a  point  of  interconnection 
with  ANR  Pipeline  Company's  (ANR) 
compressor  station  located  in  Defiance 
County.  Ohio,  to  a  point  of 
interconnection  with  the  pipeline 
facilities  of  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  Inc, 


(Tennessee),  located  in  Columbiana 
County,  Ohio  (Columbiana  delivery 
point).  From  the  Columbiana  Delivery 
Point,  Point,  Ohio  Interstate  proposes  to 
construct  and  operate  173.9  miles  of  36- 
inch  O.D.  pipeline  to  an  interconnection 
with  Texas  Eastern  Transmission 
Corporation's  (Tetco)  and 
Transcontinental  Gas  Pipe  Line 
Corporation's  (Transco)  facilities 
located  in  Clinton  County,  Pennsylvania 
(Leidy  delivery  p-)int).  Ohio  Interstate 
also  proposes  to  install  a  19,500 
horsepower  compressor  station  at 
Huron  County,  Ohio,  a  13.000 
horsepower  compressor  station  at 
Columbiana  County,  Ohio,  and  an  11.000 
horsepower  compressor  station  at  Leidy, 
Pennsylvania.  Ohio  Interstate  states  that 
the  facilities  would  be  installed  in  two 
phases,  the  60  percent  case  and  the  100 
percent  case,  in  order  to  accommodate 
the  volume  buildup  proposed  by 
Tennessee.  Tetco.  Transco,  Boundary 
Gas  Inc.  (Boundary),  and  Algonguin  Gas 
Transmission  Company  (Algonguin), 
Shippers,  for  whom  Ohio  Interstate 
proposes  to  transport  natural  gas. 

The  estimated  capital  cost  of  the 
facilities  proposed  by  Ohio  Interstate  is 
$531.2  million  is  1984  dollars  and  the 
facilities  are  proposed  to  be  financed  on 
a  project  basis. 

Ohio  Interstate  indicates  that  it 
proposes  to  render  a  firm  gas 
transportation  service  for  the  Shippers 
up  to  the  volumes  set  forth  below: 


Shipper 


Algonquin .... 

Teico 

Transco  

Tennessee  . 
Bounda'v   ... 


Volume 

iMcua) 

design 

day 


Dei've^v  poini 


51,000  Lei(}¥   PA 

151.100  Do 

764.800  Do 

407.500  Columbiana.  OH 

52.500  ,         Do 


I  Including  <0,000  Mct/d  of  storage  withdrawal  volumes 

In  the  60%  case,  Ohio  Interstate 
proposes  to  change  an  inital  rate  of  $9.71 
per  Mcf  of  contract  demand  per  month 
for  deliveries  to  the  Columbiana 
Delivery  Point,  and  an  initial  rate  of 
$21.45  per  Mcf  of  Contract  Demand  per 
month  for  deliveries  to  the  Leidy 
Delivery  Point.  For  volumes  tendered  by 
the  Shippers  in  excess  of  the  contract 
demand,  which  Ohio  Interstate  accepts 
and  redelivers  on  a  best  efforts  basis, 
Ohio  Interstate  will  change  rates  of 
S.3192  per  Mcf  and  S.7052  per  Mdf, 
respectively,  for  transportation  of  such 
volumes  to  the  Columbiana  and  Leidy 
delivery  points. 

In  the  lOO'^o  case,  Ohio  Interstate 
proposes  to  charge  an  initial  rate  of 
$5.44  per  Mcf  of  contract  demand  per 
month  for  deliveries  to  the  Columbiana 
Delivery  Point  and  $11.36  per  Mcf  of 
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Contract  Demand  per  month  for 
deliveries  to  the  Leidy  DeHvery  Point. 
For  volumes  tendered  by  the  Shippers  in 
excess  of  contract  demand,  which  Ohio 
Interstate  accepts  and  redelivers  en  a 
best-efforts  basis,  Ohio  Interstate  will 
charge  rates  of  $.1788  per  Mcf  and  S3735 
per  Mcf,  respectively,  for  transportation 
of  such  volumes  to  the  Columbiana  and 
Leidy  Delivery  Points.  During  the  initial 
year  of  operation  (60%  case)  storage 
withdrawal  volumes  in  excess  of 
Canadian  import  volumes  are  not 
expected  to  he  availdble  for 
transportation  via  Ohio  Interstate.  For 
Transco's  storage  volumes,  Ohio 
Interstate  proposes  to  charge  Tran.sco 
S6.24  per  Mcf  of  contract  demand  per 
month,  beginning  with  the  first  storage 
withdrawal  season,  which  is  expected  to 
be  the  period  beginning  November  1, 
1988. 

The  foregoing  rates  are  illustrative 
only,  reflecting  a  cost  of  service  and  rate 
computation  using  estimated  costs 
expressed  in  1984  dollars. 

Ohio  Interstate  states  that  the  volume 
of  natural  gas  proposed  to  be 
transported  for  the  Shippers  on  a  firm 
basis  is  equal  to  the  volume  of  natural 
gas  they  propose  to  import  from  Canada 
into  the  northeastern  United  States,  as 
well  as  the  volum.e  Transco  proposes  to 
store  in  the  consolidated  proceedings 
presently  pending  before  the 
Commission  in  Boundary  Gas,  Inc..  ct 
al.,  Docket  No.  CP81-107-O00,  et  nl. 
(Phase  II). 

Ohio  Interstate  states  that  its  proposal 
is  part  of  an  overall  plan  known  as  the 
Can-Am  Pipeline  Project,  for  the 
transportation  of  the  volumes  of  natural 
gas  which  are  proposed  to  be  imported 
by  the  Shippers.  It  is  explained  that  the 
Can-Am  Pipeline  Projects  sponsors  also 
include  Foothills  Pipe  Line  (Yukon)  Ltd. 
(Foothills),  Northern  Border  Pipeline 
Company  (Northern  Border)  and  A\R. 
Ohio  Interstate  states  that  the  Can-Am 
Pipeline  Project  is  competitive  with  the 
projects  being  sponsored  by  Niagara 
Interstate  Pipeline  System  and  Natural 
Gas  Pipeline  Company  of  America  for 
the  transportation  of  the  Shippers'  gas. 

Ohio  Interstate  states  that  under  the 
Can-Am  Pipeline  Project  Foothills  would 
deliver  the  Shippers'  gas  to  Northern 
Border  at  Monchy.  Saskatchewan  and 
that  Northern  Border  would  thereafter 
transport  the  gas  eastward  in  its 
facilities  and.  at  the  eastern  terminus  of 
the  Northern  Border  system,  near 
Ventura.  Iowa.  Northern  Border  would 
construct  a  new  pipeline  from  Ventura 
to  an  interconnection  with  the  existing 
pipeline  facilities  of  ANR  at  Sandwich, 
Illinois.  It  is  explained  that  ANR  would 
transport  the  gas  delivered  to  if  by 
Northern  Border  at  Sandwich,  Illinois, 


across  its  system  to  Defiance,  Ohio,  and 
that  at  Defiance,  ANR  would  deliver  the 
gas  into  the  facilities  proposed  by  Ohio 
Interstate,  which  facilities  would  be 
used  to  transport  such  gas  to  the 
Columbiana  delivery  point  and  to  the 
Leidy  delivery  point.  Ohio  Interstate 
states  that  from  those  points,  new  and/ 
or  existing  facilities  of  the  Shippers  and/ 
or  other  transporters  would  be  utilized 
to  transport  the  gas  to  markets.  Ohio 
Interstate  further  indicates  that  on 
February  14,  1985,  Foothills  filed  an 
application  with  the  National  Energy 
Board  of  Canada  (NEB)  for  the 
authority,  inter  alia,  to  transport  the 
Shippers'  gas  and  that  on  February  15, 
1985,  ANR  and  Northern  Border  filed 
supplemental  applications  with  the 
Commission  to  implement  their  portions 
of  the  Can-Am  Pipehne  Project. 

By  virtue  of  the  Commission  orders  of 
July  5.  1983.  24  FERC  «;  61,003  and 
October  2,  1984,  29  FERC  \  61.006,  this 
amended  application  is  consolidated  in 
the  ongoing  hearing  proceeding  in 
Docket  No.  CP81-107,  et  al. 

Comment  date:  April  9. 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of  . 
this  notice. 

14.  United  Gas  Pipe  Line  Company 
IDocket  No.  CP85-310-000| 

Take  notice  that  on  February  25, 1985, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP85-310-000,  an 
application  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
United  to  operate  two  new  delivery 
points  and  construct  facilities  at  one  of 
the  new  delivery  points  and  for 
permission  and  approval  to  abandon 
part  of  a  service  to  Southern  Natural 
Gas  Company,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  states  that  it  is  authorized  to 
sell  gas  to  Southern  at  an 
interconnection  of  facilities  on  Ouachita 
Parish,  Louisiana  (Perryville).  under  a 
service  agreement  dated  November  25, 
1966,  and  an  interconnection  of  facilities 
in  Kosciusko,  Mississippi  (Kosciusko), 
under  a  service  agreement  dated  May 
25, 1966.  United  futher  states  that  the 
term  of  these  agreements  expired  on 
October  31.  1984,  and  have  been 
superseded  by  short-term  agreement 
expiring  on  October  31,  1985.  The 
maximum  daily  quantity  (MDQ)  under 
the  service  agreement  covering 
Perryville  is  147,899  Mcf  and  the  MDQ  at 
Kosciusko  is  149,134  Mcf,  it  is  explained. 

United  and  Southern  have  entered 
into  a  new  15-year  service  agreement 


dated  November  5,  1984.  that  provides 
for  the  continuation  of  service  subject  to 
reallocation  of  volumes  at  Perryville  and 
Kosciusko,  for  the  addition  of  two  new 
alternative  delivery  points  and  for  a 
reduction  of  the  currently  effective  MDQ 
to  175.000  Mcf.  it  is  explained.  The  new 
service  agreement  has  a  proposed 
effective  date  of  November  1, 1985.  it  is 
stilted.  United  states  that  the  new 
delivery  points  are;  (1)  a  proposed 
interconnection  of  facilities  in  Lawrence 
County,  Mississippi  (Brookhaven)  and 
(2)  the  outlet  side  of  United's  metering 
Station  located  near  Southern's 
Shadyside  compressor  station  in  St. 
Mary  Parish.  Louisiana  (Shadyside). 
United  states  that  the  establishment  of 
the  Brookhaven  point  would  require  the 
construction  of  a  tap.  a  dual  12-inch 
m.eter  station  and  120  feet  of  12-inch 
pipeline.  United  estim.ates  that  those 
facilities  would  cost  S586.892.  United 
proposes  to  finance  such  cost  from 
funds  on  hand. 

United  states  that  initially  Southern's 
minimum  billing  demand  under  United's 
Rate  Schedule  PL-N  would  be  reduced 
from  241,315  Mcf  to  175.00'D  Mcf  and  that 
the  formula  used  to  determine 
Southern's  minimum  annual  commodity 
bill  would  be  revised  to  provide  that  the 
minimum  volume  would  be  the  lesser  of 
66%  percent  of  Southerns  MDQ  or  7 
percent  of  the  total  volume  sold  by 
Southern  during  the  applicable  calendar 
year.  United  further  states  that 
Southern's  base  requircm.ents  in  each 
category  of  United's  presently  effective 
curtailment  program  would  be  reduced 
pro  rata  to  reflect  the  reduction  in  MDQ 
from  297,000  Mcf  to  175.000  Mcf. 

Comment  date:  April  9,  1985.  in 
accordance  with  Standard  Paragrap!:  F 
at  the  end  of  this  notice. 

15.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP85-332-O00] 

Take  notice  that  on  Starch  4,  1985. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  1478,  Houston,  Texas  77001.  filed  in 
Docket  No,  CP85-332-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  pipeline  and  appurtenant 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  requests  authority  to  construct 
and  operate  approximately  23  miles  of 
30-inch  pipeline  and  related  facilities 
extending  from  a  gas  treating  plant 
being  constructed  by  Mobil  Oil 
Exploration  and  Producing  Southeast, 
Inc..  to  a  point  of  interconnection  with 
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United's  Lirette-Mobile  30-inch  pipchne. 
all  located  in  Mobile  County,  Alabama. 
The  estimated  cost  of  the  propose 
facilities  is  $16.3  million  which  United 
slates  it  would  finance  from  funds  on 
hand  or  from  funds  borrowed  under  its 
bank  credit  agreements. 

United  states  that  the  proposed 
facilities  are  required  to  connect 
reserves  in  the  Mobile  Bay  area  to  its 
system  and  to  provide  transportation 
service  for  others.  United  ahso  states 
that  its  system  is  uniquely  located  to 
perform  such  service  and  to  connect  the 
Mobile  Bay  area  reserves  to  its  system. 

Comment  date:  April  9.  1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

16.  United  Gas  Pipe  Line  Company 

I  Docket  No,  CP85-356-000I 

Take  notice  that  on  March  12,  1985, 
United  Gas  Pipe  Line  Company 
(Applicant),  P.O.  Box  1478,  Houston. 
Texas  77001,  filed  in  Docket  .No.  CP85- 
356-000  a  request  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Courtaulds  North  America,  Inc. 
(Courtaulds),  under  the  blanket 
certificate  issued  in  Docket  No.  Cr82- 
430-000  pursuant  to  section  7  of  the 
.Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  has  entered 
into  a  gas  transportation  agreement  with 
Courtaulds.  Pursuant  to  the  terms  of  the 
agreement,  Applicant  proposes  to 
tran.'iport  up  to  5,000  Mcf  of  gas  per  day 
which  Courtaulds  purchases  from  Mobil 
Oil  Exploration  and  Producing 
Southeast  Inc.  (Mobil).  Applicant 
indicates  that  it  would  receive  such  gas 
at  the  existing  points  of  interconnection 
between  the  facilities  of  Applicant  and 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc..  in  the  Topeka 
Field,  Lawrence  County,  Mississippi, 
and  in  the  Bovina  Field,  Warren  County. 
Mississippi.  It  is  stated  that  Applicant 
would  deliver  the  gas  to  Courtaulds  at 
the  interconnection  of  Applicant's  and 
Courtaulds'  facilities  on  Applicant's  fl- 
inch Courtaulds  line  near  Axis,  Mobile 
County.  Alabama. 

The  gas  would  be  used  by  Courtaulds 
for  boiler  fuel  and  miscellaneous  plant 
uses. 

Applicant  states,  that,  pursuant  to 
§  157.209(a)(2),  the  transportation 
service  was  commenced  on  January  9. 
1985.  Applicant  requests  authority  to 
perform  such  service  until  |une  30,  1985. 

Pursuant  to  its  Northern  Zone  rate, 
which  includes  a  component  for  gas 
consumed  in  the  operation  of 


Applicant's  system.  Applicant  proposes 
to  charge  Courtaulds  41-94  cents  per  Mcf 
of  gas  transported. 

Comment  date:  May  6, 1985.  in 
accordance  with  Standard  paragraph  G 
at  the  end  of  this  notice. 

17.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP85-33a-O0Oj 

Take  notice  that  on  March  6, 1985. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77001. 
filed  in  Docket  No.  CP85-338-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
2-inch  sales  tap  under  the  certificate 
issued  in  Docket  No.  CP82^30-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

IJnited  states  that  the  sales  tap.  which 
would  be  located  on  its  existing  6-inch 
Houma  Field  line  in  Terrebonne  Parish, 
Louisiana,  would  enable  United  to 
supply  an  estimated  average  800  Mcf  of 
natural  gas  per  day  to  South  Coast  Gas 
Company  (South  Coast)  for  resale  to  the 
Louisiana  Paving  Company  for 
industrial  use,  under  United's  Rate 
Schedule  G-S. 

United  also  states  that  it  is  authorized 
to  provide  all  of  South  Coast's  natural 
gas  requirements  for  resale  and 
distribution  and  that  this  new  sales  tap 
for  South  Coast  would  not  result  in  an 
increase  in  South  Coast's  aggregate  base 
requirements  or  contractual  maximum 
daily  quantity  under  United's 
curtailment  plan. 

Comment  date:  May  6, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP85-301-00OI 

Take  notice  that  on  February  21,  1985, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP85-301-O00,  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  an  increase  in  the  maximum 
daily  quantity  (MDQ)  of  natural  gas 
transported  and  delivered  to  Lufkin 
Industries.  Inc.  (Lufkir).  a  direct  sale 
customer,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  Lufkin  requires  a 
small  additional  volume  of  gas  for  its 
operations  located  in  Lufkin,  Texas,  to 
meet  the  demands  of  a  competitive 


market  and  its  customers  for  quick 
deliveries.  United  further  states  that  the 
aggregate  peak  day  MDQ  increase  from 
350  Mcf  to  a  total  of  900  Mcf  of  gas, 
requested  for  LufVin  is  only  550  Mcf  per 
day  which  is  expected  to  constitute  an 
average  day  demand  of  approximately 
427  Mcf  of  gas  during  the  winter  months 
and  8  Mcf  during  the  summer  season. 
Further,  United  states  that  it  has  surplus 
supplies  available  to  serve  the  proposed 
requirements  and  that  the  requested 
MDQ  increase  would  not  result  in  a  net 
increase  in  demand  on  its  system  but 
rather  would  replace  a  small  portion  of 
the  substantial  attrition  of  market  that 
United  has  experienced. 

Comment  date:  April  9,  1985,  in 
accordance  with  standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
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G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
is'suance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-7316  Filed  3-27-85:  8;45  am] 

BILLING  CODE  6717-01-M 

(Docket  Nos.  ER85-346-000.  et  al.] 

Connecticut  Light  and  Power  Co.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

I.  Connecticut  Light  and  Power 
Company 

jDocket  No.  ER85-346-000] 
March  18,  1985. 

Take  notice  that  on  March  6, 1985, 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  pertaining  to  a  Purchase 
Agreement  with  Respect  to  Middlelown 
Unit  No.  4  between  the  Hartford  Electric 
Light  Company  (HELCO)  and  Bangor' 
Hydro-Electric  Company  (Bangor)  dated 
as  of  December  15.  1977. 

CL&P  states  that  it  has  succeeded 
HELCO  by  merger  and  that  the  Purchase 
Agreement  provides  for  a  sale  to  Bangor 
of  specified  percentages  of  capacity  and 
associated  energy  from  what  is  now 
CL&P's  generating  unit  NLddletown  Unit 
No.  4  (the  Unit)  during  the  period 
November  1, 1984  through  October  31, 
1986. 

CL&P  requests  that  the  Commission 
permit  the  rale  schedule  to  become 
effective  on  November  1, 1984. 

CL&P  states  that  the  capacity  charge 
rate  for  the  proposed  service  was  a  rate 
determined  on  a  cost-of-service  basis  at 
the  time  that  the  Purchase  Agreement 
was  e.xecuted.  The  monthly 
transmission  charge  rate  is  equal  to  one- 
twelfth  of  the  annual  average  cost  of 
transmission  service  on  the  transmission 
systems  of  CL&P  and  its  affiliated 


Northeast  Utilities  companies  at  the 
time  that  the  Purchase  Agreement  was 
executed  and  is  determined  in 
accordance  with  Section  13.9  of  the  New 
England  Power  Pool  (NEPOOL) 
Agreement  and  the  uniform  rules 
adopted  by  the  NEPOOL  Executive 
Committee.  The  monthly  Transmission 
Charge  is  determined  by  the  product  of 
(i)  the  appropriate  monthly  transmission 
charge  rate  (S/KW-month),  and  (ii)  the 
number  of  kilowatts  of  winter  capability 
which  Bangor  is  entitled  to  receive 
during  such  month.  The  Energy  Charge 
is  based  on  Bangor's  portion  of  the 
applicable  fuel  expenses  related  to  the 
Unit  and  no  special  cost-of-service 
studies  were  made  to  derive  that  charge. 

According  to  CL&P  the  services  to  be 
provided  under  the  Purchase  Agreement 
are  similar  to  services  provided  by 
I  IF.LCO  relating  to  agreements  between 
I IFLCO  and  Vermont  Public  Service 
Corporation  (FERC  Rate  Schedule  No. 
HELCO  206).  and  Public  Service 
Company  of  New  Hampshire  (FERC 
Rate  Schedule  No.  HELCO  203). 

Copies  of  this  filing  have  been  served 
upon  Hartford,  and  Bangor. 

Comment  date:  April  2. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Iowa-Illinois  Gas  and  Electric 
Company 

[Docket  No.  ER85-344-0()0] 
March  18.  1985. 

Take  notice  that  on  March  6. 1985, 
lowa-IUinios  Gas  and  Electric  Company 
(Iowa-Illinois)  tendered  for  the  filing  a 
Second  Amendment  (Amendment) 
dated  February  21, 1985,  to  the 
Interchange  Agreement  dated  November 
14, 1971,  as  supplemented  and  amended, 
between  Iowa-Illinois  and  the  City  of 
Geneseo,  Illinois  (Geneseo),  and  a 
related  Notice  of  Cancellation,  dated  as 
of  the  filing,  in  respect  of  Participation 
Power  Transaction  No.  3  (supplemental 
to  Service  Schedule  K). 

Iowa-Illinois  states  that  the 
Amendment  and  Cancellation  are  each 
proposed  effective  on  the  consummation 
of  a  purchase  by  Geneseo  of  a  one-half 
percent  interest  in  Louisa  Generating 
Station,  and  Iowa-Illinois  seeks  waivers 
of  the  Commission's  notice  requirements 
accordingly. 

Iowa-Illinois  states  the  Second 
Amendment  provides  for:  deletion  of 
Original  Exhibit  A  in  respect  to  Order 
No.  84.  since  resolved  in  Iowa-Illinois' 
Offer  of  Settlement  (Docket  No.  ER84- 
592  e;  al]  adopted  by  reference  and  by 
revision  to  service  schedules  to  which 
the  same  is  applicable;  additional 
service  schedules  having  their  own 
duration;  potential  ENEREX 


administration;  additional  points  of 
connection,  and  associated  metering:  a 
revised  emergency  energy  charge,  a 
revised  excess  energy  charge,  and  a 
revised  short  term  power  reservation 
charge;  and  service  schedules  related  to 
economic  dispatch  and  replacement 
energy  and  a  schedule  for  transmission 
schedules  under  which  Transmission 
Service  Schedule  No.  1  is  a  first 
addendum,  providing  for  transformation 
and  transmission  services  and 
associated  losses  compensated  in  kind, 
providing  a  scheduling  path  over  Iowa- 
Illinois'  facilities  in  respect  to  Geneseo's 
Louisa  share. 

lowa-Illinois  incorporates  in  this  filing 
a  Cancellation  of  Participation  Power 
Transaction  No.  3  under  which  Geneseo 
purchases  3  MW,  a  purchase  which  will 
have  been  ob\  iated  by  the  purchase  by 
Geneseo  of  its  Louisa  share,  equating  to 
3.25  MW. 

Iowa-Illinois  states  that  a  copy  of  this 
filing  has  been  mailed  to  Geneseo,  the 
Illinois  Commerce  Commission  and  the 
Iowa  State  Commerce  Commission. 

Comment  date:  April  2.  1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Florida  Power  &  Light  Company 
[Docket  No.  ER85-353-OOOi 
March  20, 1985. 

Take  notice  that  on  March  11, 1985. 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  the  following 
documents; 

Amendment  Number  Four  to 
Agreement  to  Provide  Specified 
Transmission  Service  Between  Florida 
Power  &  Light  Companv  and  the  Citv  of 
Starke,  Florida  (Rate  Schedule  FERC  No. 
79). 

Amendment  Number  Five  to 
Agreement  to  Provide  Specified 
Transmission  Service  Between  Florida 
Power  &  Light  Company  and  the  City  of 
Starke,  Floiida. 

Amendment  Number  Six  to 
Agreement  or  Provide  Specified 
Transmission  Service  Between  Florida 
Power  &  Light  Company  and  the  City  of 
Starke.  Florida. 

FPL  states  that  under  .-Xmendment 
Number  Four,  Amendment  Number  Five, 
and  Amendment  Number  Six.  FPL  will 
transmit  power  and  enegry  for  City  of 
Starke  as  is  required  m  the 
implementation  of  its  interchange 
agreements  with  1)  Orlando  Utilities 
Commission,  2)  with  the  Seminole 
Electric  Cooperative,  Inc.  and  the  City  of 
Lake  Worth:  and  3)  with  the  Utilities 
Commission.  City  of  New  Smyrna  Beach 
respectively. 

FPL  requests  waiver  of  the 
Commission's  Regulations  be  granted 
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and  that  the  proposed  Amendments  be 
made  effective  immediately. 

Copies  of  this  filing  were  served  upon 
the  City  of  Starke.  Florida. 

Comment  date:  April  4,  1985.  m 
accordance  with  Standard  Paragriiph  E 
at  the  end  of  this  notice. 

4.  San  Diego  Gas  &  Electric  Company 

|Do(,kel  No.  ER-85-354-0<tn| 
March  20,  1985 

Take  notice  that  on  March  11,  1985. 
San  Diego  Gas  &  Electic  Company 
(SDG&E)  tendered  for  filing  Service 
Schedule  B  of  the  Interchange 
Agreement  between  SDG&E  and  the 
City  of  Riverside,  California  (Riverside). 

SDG&E  states  that  Senice  Schedule  B 
provides  for  the  terms  and  conditions 
for  the  exchange  of  short  term,  firm 
Cipacity  and  associated  enerj^y. 

SDG&E  requests  an  effective  date  of 
February  27,  1985.  and  therefore 
requests  waiver  of  the  Commisssion's 
notice  requirements. 

Copies  of  this  filing  were  served  upon 
the  Piiblic  Utilities  Commission  of  the 
State  of  California. 

Comment  date:  April  4.  1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Utah  Power  &  Light  Company 

10u(  kft  No.  ER85-3.=)2-000| 
Ntnrrh  20,  1985. 

Take  notice  that  on  March  11,  1984. 
Utiih  Power  &  Light  Company  (UPSd.) 
tendt^red  for  filing  Agreement  for 
transmission  service  between  UPsL  and 
Ogden  Defense  Depot  dated  October  1. 
19h5  and  between  UP^iL  and  the  Weber 
Basin  Project  dated  April  1,  1965.  These 
Agreement  are  being  filed  in  compliance 
with  the  Comm.ission's  Order  issued  in 
Due  ket  Nos.  ER84-571  and  ERH4-572. 

UP8(L  stales  that  this  filing  does  not 
t  h.inge  the  rates  or  service  rendered 
under  these  contracts  and  requests 
w.ii\er  of  the  Commission's  N'otice 
requirements  to  make  these  contracts 
effective  retroactively  as  of  October  1, 
1965  (Ogden  Defense  Depot)  and  April  1, 
1965  (Weber  Basin  Project). 

A  copy  of  this  filing  was  served  on  the 
Oyden  Defense  Depot,  the  Weber  Basin 
Project,  the  Utah  Public  Service 
Commission  and  all  parties  of  record  in 
Docket  .Nos.  ER84-5"!  and  ER84-572. 

Coinnipnls  date:  April  4.  1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  W  isconsin  Public  Service  Corporation 

jUiu  kft  No.  f-.R  Ho-3."i.">-0()i)! 
SUnh  20.  19tt5 

Take  notice  that  on  March  11.  1985, 
Wisconsin  Public  Service  Corporation 
|WPS)  tendered  for  filing  a  1st  Revision 


to  FERC  Electric  Tariff,  Original  Volume 
.N'o.  1. 

WPS  states  that  the  proposed  tariff 
revision  provides  a  new  numbering 
format  consistent  with  other  FERC 
tariffs.  Service  Schedules  B  through  F 
and  Exhibit  A  (Form  of  Service 
Agreement)  are  also  being  assigned 
sheet  numbers.  These  changes  will 
simplify  WPS's  future  filing  procedures. 

WPS  further  states  that  a  number  of 
other  minor  wording  revisions  are  being 
made  in  a  tariff  to  improve  clarity. 

According  to  WPS,  except  for  the 
revision  of  the  page  numbering  and  the 
minor  wording  changes,  this  filing  will 
result  in  no  change  in  rates,  schedules. 
or  revenues  of  WPS. 

WPS  proposes  an  effective  date  of 
|une  1.  1985  for  the  revision  of  this  tariff. 

Copies  of  this  filing  have  been  served 
upon  Consolidated  Water  Power 
Company.  Manitowoc  Public  Utilities, 
Marshfield  Electric  and  Water 
Department  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  April  4. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pacific  Gas  &  Electric  Co. 

[Docket  .No  EL  85-24-^^)00] 
March  21, 1985 

Take  notice  that  on  March  11, 1985. 
Pacific  Gas  &  Electric  Company 
(PGandE)  submitted  for  filing  a  petition 
for  declaratory  relief  pursuant  to  Rule 
207  of  the  Commission's  Rules  of 
Practice  and  Procedure. 

PGandE  requests  that  the  Commission 
issue  an  order  declaring  the  rights  and 
obligations  of  PGandE  and  Sacramento 
Municipal  Utility  District  (SMUD)  under 
the  agreement  as  a  result  of  SMUD's 
failure  and  refusal  to  construct  Unit  No. 
2  and  that  SMUD's  failure  and  refusal  to 
begin  construction  of  Unit  No.  2.  and  to 
construct  and  operate  Unit  No.  2. 
constitute  a  failure  of  performance,  a 
failure  of  condition,  and  a  breach  of  its 
obligations  under  the  Agreement,  and 
have  caused  a  failure  of  PGandE's 
consideration  under  the  Agreement, 

Further  PGandE  request  that  the 
Commission  in  its  order  declare  that 
PGandE  is  no  longer  obligated  under  the 
Agreement  to  provide  SMUD  electric 
standby  and  support  at  the  present 
contract  rates,  that  PGandE  may  under 
the  Agreement  sell  and  charge  SMUD 
for  electric  capacity  and  energy  standby 
and  support  at  appropriate  filed  rates, 
and  that  PGandE  unilaterally  may  file 
appropriate  wholesale  rates  with  the 
Commission  in  accordance  with  Federal 
Power  Act  Section  205. 

Comment  date.  April  12, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notiqe. 


8.  Texas-New  Mexico  Power  Company 

(Docket  No.  ES85-32-OOOJ 
March  21. 1985. 

Take  notice  that  on  March  11. 1985, 
Texas-New  Mexico  Power  Company 
(Applicant)  filed  an  application  pursuant 
to  Section  204  of  the  Federal  Power  .Act. 
with  the  Federal  Energy  Regulatory 
Commission,  seeking  authority  to  issue 
not  more  than  S25  million  of  First 
Mortgage  Bonds. 

Comment  date:  April  12. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Texas-New  Mexico  Power  Company 

[Docket  No,  ES85-33-O00) 
March  21,  1985. 

Take  notice  that  on  March  12, 1985, 
Texas-New  Mexico  Power  Com.pany 
(Applicant)  filed  an  application  pursuant 
to  Section  204  of  the  Federal  Power  Act, 
with  the  Federal  Energy  Regulatory 
Commission,  seeking  authority  to  issue 
up  to  2000  shares  of  common  stock. 

Comment  date:  April  12, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N'E.,  Washington, 
D,C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385  211 
and  385,214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(KR  Doc.  85-7325  Filed  3-27-85:  8:45  am) 
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I  Docket  Nos.  CP85-3 1 5-000,  et  al.  1 

El  Paso  Natural  Gas  Company,  et  aL; 
Natural  Gas  Certificate  Filings 

March  19. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  El  Paso  Natural  Gas  Company 

(Docket  No  CP85-315-0001 

Take  notice  that  on  February  26, 1985, 
El  Paso  Natural  Gas  Company 
(Apphcant),  Post  Office  Box  1492,  El 
Paso,  Texas  79978,  filed  in  Docket  No. 
CP85-315-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
and  convey,  without  cost,  to  Salt  River 
Project  Agricultural  Improvement  and 
Power  District  (Salt  River)  certain  minor 
sales  lateral  pipeline  facilities,  with 
appurtenances,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Applicant  states  that  pursuant  to 
order,  issued  April  4, 1952,  as  amended 
in  Docket  No.  G-1895,  it  constructed  and 
operates  approximately  2.1  miles  of  lO-'i 
inch  O.D.  pipeline,  with  appurtenances, 
extending  from  the  outlet  of  Applicant's 
existing  Kyrene  electric  generating 
power  plant  (Kyrene)  sales  meter  station 
to  a  terminus  within  the  Kyrene 
property.  It  is  stated  that  such  pipeline 
and  appurtenances  are  utilized  in  the 
delivery  and  sale  of  natural  gas  to  Salt 
River  at  Kyrene,  pursuant  to  gas  sales 
agreement,  dated  September  10, 1984, 
between  Applicant  and  Salt  River. 
Applicant  further  states  that  the 
proposed  conveyance  is  pursuant  to 
letter  agreement,  dated  [anuary  30, 1985, 
between  Applicant  and  Salt  River. 

Applicant  states  that  because  of 
subsequent  changes  made  in  the  Kyrene 
operating  configuration,  it  prefers  not  to 
own  pipeline  facilities  downstream  of  its 
meter  station,  within  Salt  River's  Kyrene 
yard  inasmuch  as  said  pipeline  facilities 
are  effectively  serving  as  plant  facility 
piping  in  the  operating  of  the  Kyrene 
plant.  It  is  stated  that  the  proposed 
transfer  would  permit  Appicant  to  make 
deliveries  of  natural  gas  to  Salt  River  at 
the  point  where  such  gas  is  measured, 
giving  Applicant  a  more  precise  degree 
of  control  of  such  deliveries.  It  is  also 
slated  that  Salt  River  would  more 
economically  and  conveniently  operate 
and  maintain  the  pipeline  facilities  as  its 
own. 

Comment  date:  April  9. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc. 

(Docket  No.  CPH5-304-0001 

Take  notice  that  on  March  13, 1985, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc.  (.Applicant), 
2223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP85-364-000 
an  application  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 


of  public  convenience  and  necessity 
authorizing  Applicant  to  sell  natural  gas 
to  its  distribution  customers  in 
accordance  with  the  provisions  of  an 
economic  development  rate  schedule, 
referred  to  as  Rate  Schedule  ED-1.  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  requests  authorization  to 
establish  a  new  sales  rate  schedule, 
Rate  Schedule  ED-1,  proposed  to  be 
effective  for  a  term  of  five  years. 
Applicant  states  this  new  rate  schedule 
is  designed  to  provide  its  distribution 
customers  opportunities  to  provide  an 
economic  incentive  for  development  of 
new  industries  or  expansion  of  existing 
industries.  Other  than  establishing  a 
new  sales  rate  schedule  applicable  to 
the  sale  of  natural  gas  pursuant  to  the 
provisions  of  the  proposed  Rate 
Schedule  ED-1,  Applicant  states  it 
proposes  no  changes  in  currently 
authorized  facilities,  method  or  terms  of 
delivery,  or  other  terms  of  sales. 

Applicant  asserts  that  during  the  past 
decade  its  sales  have  declined  from 
approximately  875,000,000  Mcf  of 
natural  gas  sold  in  1973  to 
approximately  585,000,000  Mcf  of 
natural  gas  sold  in  1984.  Applicant 
claims  it  has  taken  numerous  steps  to 
improve  its  competitive  positon  in  the 
market  place  in  order  to  increase  sales 
and  to  regain  lost  sales.  Such  efforts  are 
said  to  include; 

(1)  Obtaining  Commission 
authorization  to  make  sales  under  two 
discount  rate  schedules — Rate  Schedule 
FPO  and  Rate  Schedule  LVCS.  These 
rate  schedules  are  said  to  provide 
Applicant  rate  flexibility  to  assist  in  the 
prevention  of  industrial  customers 
switching  to  alternate  fuels  because  of 
price  competition. 

(2)  Stabilizing  natural  gas  prices  to 
assist  Applicant  in  maintaining  and 
managing  sales.  Applicant  claims  it  has 
not  increased  its  wholesale  natural  gas 
rates  since  October  27, 1982.  and  has 
passed  several  price  decreases  through 
to  its  customers  totaling  nearly  S90 
million. 

(3)  Renegotiating  Applicant's  two 
Canadian  natural  gas  purchase 
contracts.  Applicant  states  it  has 
successfully  renegotiated  the  terms  of  its 
two  Canadian  gas  purchase  contracts 
with  Pan  Alberta  Gas,  Ltd.,  and 
Consolidated  Natural  Gas  Company  for 
the  contract  year  beginning  November  1. 
1984. 

(4)  Requesting  Commission 
authorization  to  establish  an  incentive 
Summer  Service  Rate  Schedule — Rate 
Schedule  lS-1.  It  is  claimed  that  Rate 
Schedule  IS-1  is  designed  to  provide 
Applicant's  customers  an  opportunity 


and  incentive  to  increase  their 
purchases  of  natural  gas  thix)ugh 
existing  facilities  during  the  summer 
months  when  Applicant  and  its 
customers  annually  experience  reduced 
market  requirements  and  associated 
excess  gas  deliverability. 

Rate  Schedule  ED-1,  Apphcant 
asserts,  is  another  effort  by  it  to 
increase  sales  and  to  regain  lost  sales 
by  providing  an  incentive  rate  for 
natural  gas  to  its  utility  customers  with 
qualifying  end-users,  Applicant  avers 
that  Rate  Schedule  ED-1  is  designed  to 
assist  its  distribution  customers  in  their 
efforts  to  attract  new  or  expand  current 
industrial  and  large  volume  commercial 
gas  use  by  offering  a  two-year  incentive 
rate  of  natural  gas  service  to  qualifying 
customers.  It  is  contended  that  unlike 
energy-related  companies,  such  as 
electric  distribution  companies, 
Applicant  does  not  currently  have  an 
incentive  rate  program  which  can  be 
used  to  attract  new  and/or  incremental 
loads  resulting  from  industrial 
expansion.  This  proposed  rate  schedule 
is  designed  to  provide  an  economic 
incentive  to  industrial  consumers  to  use 
natural  gas  to  serve  their  long-term 
energy  needs,  to  allow  Applicant  to 
compete  effectively  with  other  sources 
of  energy  in  attracting  new  natural  gas 
loads,  and  to  attract  new  industry  into 
Applicant's  market  area  which,  due  to 
the  strong  influence  of  the  depressed 
agricultural  economy,  lags  behind  other 
regions  of  the  country  with  respect  to 
recovery  from  the  last  recession,  it  is 
stated. 

It  is  further  maintained  that  sales 
made  under  this  rate  schedule  would 
materially  benefit  Applicant's  customers 
both  directly  and  indirectly,  it  is  claimed 
Applicant's  customers  would  receive 
salutory  effects  of  sales  made  under  this 
rate  schedule  through  (1)  realization  of 
attendant  community  benefits 
associated  with  industrial  expansion;  (2) 
reduction  in  Applicant's  current  supply 
deliverability  surplus;  (3)  reduction  in 
Applicant's  deficiency  payment 
exposure;  (4)  achievement  of  a  more 
stable  load  profile;  and  (5)  contribution 
toward  the  recovery  of  the  overall  costs 
underling  Applicant's  currently  effective 
sales  rates. 

Applicant  reports  that  if  continually 
works  with  state  and  local  governments 
in  promoting  economic  development  in 
its  marker  area.  The  proposed  rate 
schedule  is  an  illustration  of  Applicant's 
efforts  to  further  that  goal,  it  is  stated. 
Applicant  believes  Rate  Schedule  ED-1 
would  encourage  economic  development 
within  the  community  thereby 
generating  attendant  benefits  to  the 
entire  community  in  the  form  of 
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increased  employment,  additional 
residential  and  business  load,  additional 
tax  revenue,  community  development 
and  overall  economic  growth. 

Approval  of  Rate  Schedule  ED-1,  it  is 
asserted,  would  provide  Applicant's 
customers  opportunities  to  increase 
sales  or  to  regain  lost  sales  from  the 
industrial  sector  of  the  market. 
Applicant  states  the  industrial  market 
traditionally  is  representative  of  stable, 
high  load  factor  customers  and  serves  as 
a  base  load  allowing  a  more  constant 
operation  of  physical  plant  and  a  more 
constant  production  from  the  wellhead 
which  contributes  toward  a  more 
efficient  operation  of  the  pipeline  and 
dcstribution  system  and  attendant 
recovery  of  fixed  costs  to  the  benefit  of 
the  high  priority  customers.  Applicant 
claims  a  year-round  loss  of  the 
industrial  market  would  exacerbate  the 
cyclical  summer/w  inter  operation  of  its 
pipeline  resulting  in  inefficient 
operations  and  reduced  load  along  with 
the  associated  burden  of  fixed  cost 
contribution.  Volumes  sold  under  Rate 
Schedule  ED-1  would  assist  Applicant 
in  achieving  a  more  stable  load  profile 
and  would  assist  producers  in  more 
stable  gas  production  of  their  wells,  it  is 
averred.  Rate  Schedule  F.D-1  would  not 
result  in  an  increase  in  the  cost  of 
service  to  any  Applicants  customers,  it 
is  stated. 

Applicant  indicates  its  currently 
effective  rates  are  based  upon  total 
system  sales  of  587,0OO.CXX)  Mcf  and  that 
sales  are  estimated  to  be  572.CKX1,000 
Mcf  during  1985.  Sales  at  the  572,(XK).r)00 
Mcf  level  for  1985  would  not.  Applicant 
maintains,  enable  it  to  recover  the  fixed 
costs  underlying  its  currently  effective 
rates.  It  is  stated  that  the  availability  of 
this  proposed  rate  schedule  would 
provide  Applicant  and  its  customers  an 
opportunity  to  market  additional  gas  to 
recover  their  fixed  costs  and  to  assist 
Applicant  in  maintaining  stable  rates 
and  halting  further  sales  loss  and 
market  erosion. 

.'Xpplicant  states  it  continues  to 
experience  a  gas  deliverability  surplus 
and  exposure  to  substantial  deficiency 
payments  and  that  for  calendar  year 
1985  it  estimates  deficiency  payment 
exposure  to  be  approximately  S120 
m.illion.  Applicant  contends  sales  made 
under  the  proposed  rate  schedule  would 
assist  it  in  continuing  to  manage 
effectively  its  gas  deliverability  surplus 
and  to  manage  its  deficiency  payment 
exposure. 

Applicant  reports  that  the  cost  of 
energy  is  a  significant  component  of  a 
total  economic  development  package 
that  a  community  offers  to  prospective 
businesses  to  encourage  development  in 
the  community  and  that  such  energy 


cost  is  a  known  factor  in  industrial 
planning.  Applicant  claims  the  results  of 
a  survey  conducted  by  Industry  Week 
Magazine,  regarding  major  factors 
considered  by  executives  in  locating 
business  site  locations,  demonstrates 
that  energy  costs  are  among  the  top 
eighteen  factors  considered  in  locating 
business  sites.  Additionally.  Applicant 
states  that  a  1983  study  conducted  by 
Alexander  Grant  and  Company, 
Certified  Public  Accountants,  illustrates 
that  energy  costs  are  the  most  important 
factor  that  affect  business  location  and 
success.  Consequently.  Applicant 
asserts  the  proposed  Rale  Schedule  ED- 
1  would  be  an  important  attribute  in  the 
decision-making  process  to  locate  or 
expand  facilities. 

Rate  Schedule  ED-1  would  be 
available  to  distribution  customers  who 
purchase  contract  demand  from 
Applicant  under  Rate  Schedules  CD-I 
and  CDO-1.  Natural  gas  purchased  for 
specific  end-users  in  accordance  with 
proposed  Rate  Schedule  ED-1  would  be 
precluded  from  applicability  under  any 
of  Applicant's  other  existing  discount 
rate  schedules  (e.g..  Rate  Schedule(s) 
LVCS,  FPO,  IS-1). 

Rate  Schedule  ED-1  is  proposed  to  be 
effective  for  a  term  of  five  years 
commencing  on  the  date  of  issuance  of  a 
Commission  order.  Rate  Schedule  ED-1 
would  apply  to  natural  gas  sold  by 
Applicant's  distribution  customers  to 
end-users  with  requirements  in  excess 
of  199  Mcf  per  day  and  end-users 
considering  economic  development 
either  through  the  construction  of  new 
facilities,  reactivation  of  existing 
facilities,  or  expansion  of  existing 
facilities  may  quality  for  Rate  Schedule 
ED-1  by  satisfying  the  following  facility 
guidelines: 

(1)  New  Facility.  A  facility  with  gas 
usage  requirements  exceeding  199  Mcf 
per  day  that  is  newly  constructed  and 
becomes  operational  after  the  effective 
date  of  Rate  Schedule  ED-1. 

(2)  Reactivated  Facility.  A  facility 
with  gas  usage  requirements  in  excess 
of  199  Mcf  per  day,  that  has  been 
permanently  shutdown  and  is 
reactivated  subsequent  to  the  effective 
date  of  Rate  Schedule  ED-1. 

(3)  Expanded  Facility.  A  facility  that 
expands  its  operations  through  capital 
investment  or  increased  employment 
subsequent  to  the  effective  date  of  this 
rate  schedule,  resulting  in  additional  gas 
requirements  such  that  the  resultant 
total  daily  requirements  of  natural  gas 
at  that  facility  exceeds  199  Mcf  per  day. 

All  distribution  customers  serving  the 
qualifying  facilities  must  request  service 
under  Rate  Schedule  ED-1  and  must 


provide  the  qualification  for  the  end- 
user  as  detailed  below. 

Applicant  proposes  to  sell  natural  gas 
to  its  distribution  customers  who  have 
nfgotiated  contracts  with  qualifying 
end-users.  Each  executed  contract  for 
service  under  Rate  Schedule  ED-1  shall 
be  for  a  term  not  to  exceed  two  years. 
All  contracts  executed  pursuant  to  this 
rate  schedule  shall  be  subject  to 
approval  by  Applicant,  and  approval 
would  be  granted  only  when  there  is 
documented  support  of  the  end-user's 
qualification  for  usage  of  Rate  Schedule 
ED-1.  Applicant  would  be  the  sole  judge 
in  determining  the  eligibility  under  Rate 
Schedule  ED-1  and  the  appropriate  base 
year  level.  Applicant  explains  that  base 
year  level  for  the  specific  end-user  is  the 
latest  billed  calendar  three-year  annual 
average  sales  or  the  latest  calendar  year 
sales,  whichever  is  greater.  The  base 
year  level  would  apply  only  to  an 
Expanded  Facility. 

Applicant  indicates  the  procedure  to 
be  used  when  contracting  for  service 
under  this  rate  schedule  would  be  as 
follows: 

(1)  The  distribution  customer  would 
contract  for  service  with  the  end-user 
which  it  determines  qualifies  as  a  New 
Facility,  Reactivated  Facility,  or 
Expanded  Facility: 

(2)  The  distribution  customer  would 
be  required  to  provide  to  Applicant  the 
data  to  establish  the  appropriate  base 
year  level: 

(3)  Applicant  and  the  distribution 
customer  would  then  contract  for  the 
service  to  be  provided  for  the  qualifying 
end-user; 

(4)  Applicant  would  require  an 
affidavit  from  the  distribution  customer 
documenting  the  qualification  of  the 
applicable  data  including  capital 
investment,  inceased  employment  and/ 
or  base  year  level  volumes. 

(5)  Applicant  would  reserve  the  right 
to  reject  any  contract  offered  by  the 
distribution  customers  and  would  inform 
the  distribution  customer  as  to  the 
reasons  for  such  rejection. 

All  gas  sold  under  Rate  Schedule  ED- 
1  would  be  at  Applicant's  currently 
effective  CD-I  or  CDO-1  commodity* 
rates  adjusted  by  an  amount  to  reflect  a 
reduced  fixed  cost  component  of 
Applicant's  currently  effective 
commodity  rate  as  follows: 

First  full  contract  year  of  service — 50 
percent  reduction  in  fixed  cost  margin. 

Second  full  contract  year  of  service — 
25  percent  reduction  in  fixed  cost 
margin. 

For  a  New  Facility  and  a  Reactivated 
Facility,  the  ED-1  rate  would  apply  to 
all  volumes  sold,  and  for  an  Expanded 
Facility,  the  ED-1  rale  would  apply  to 
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all  the  current  contract  sales  volumes 
sold  in  excess  of  the  established  base 
year  level.  Base  year  level  volumes 
would  be  sold  at  the  appropriate  CD-I 
or  CDO-1  commodity  rate. 

Applicant  further  indicates  that  to 
qualify  for  the  ED-1  rate,  the 
distribution  customer  must  also  agree  to 
reduce  the  fixed  cost  margin  in  its 
applicable  retail  rate  to  the  qualified 
end-user  on  a  pro  rata  basis  equivalent 
to  Applicant's  reduction.  Applicant 
defines  the  distribution  or  pipeline 
customer's  fixed  cost  rate  component  as 
the  difference  between  its  total  rate  and 
its  variable  cost  component. 

Applicant  proposes  to  retain  all 
revenues  from  this  program  to  assist  it 
in  recovering  the  costs  underlying  its 
currently  effective  rales.  Applicant 
claims  it  is  proposing  a  voluntary 
reduction  in  its  fixed  cost  margin  to 
make  these  sales.  Applicant  maintains 
that  since  sales  during  1985  are 
projected  to  be  less  than  the  sales  level 
underlying  existing  approved  rates,  it  is 
only  equitable  and  reasonable  to  allow 
it  to  retain  the  remaining  cost  recovery 
underlying  such  sales  until  such  time  as 
new  base  tariff  rates  are  established. 
Applicant  asserts  costs  to  be  allocated 
to  such  sales  and  revenue  treatment  can 
and  should  be  resolved  as  part  of 
Applicant's  next  general  rate  proceeding 
and  not  made  an  issue  in  this  certificate 
proceeding. 

Applicant  submits  that  Rate  Schedule 
ED-1  is  in  the  public  interest  for  the 
following  reasons: 

(1)  Since  sales  made  under  Rate 
Schedule  ED-1  would  not  result  in  any 
increase  in  the  cost  of  service  to 
Applicant's  customers,  but  would  result 
in  additional  benefits  to  Applicant's 
customers,  the  sales  made  under  Rate 
Schedule  ED-1  would  be  to  the 
betterment  of  Applicant's  customers. 

(2)  Rate  Schedule  ED-1  would  result 
in  benefits  to  Applicant's  market  area 
communities  in  the  form  of  increased 
employment,  additional  tax  revenue, 
additional  residential  and  business  load, 
and  community  development. 

(3)  Rate  Schedule  ED-1  would  provide 
Applicant's  distribution  customers  with 
the  opportunity  to  add  additional  load 
thereby  increasing  their  recovery  of 
costs. 

(4)  All  customers  would  benefit  from 
Rate  Schedule  ED-1  to  the  extent 
Applicant's  exposure  to  deficiency 
payments  would  be  reduced. 

(5)  Rate  Schedule  ED-1  would  provide 
Applicant  with  an  opportunity  to  send 
signals  to  its  gas  suppliers  that  it  intends 
to  establish  and  encourage  a  more 
stable  load  profile  which  m  turn  would 
assist  the  producer  m  more  stable  gas 
production  of  his  wells.  Further,  such 


signals  would  assist  Applicant  in  its 
efforts  to  negotiate  for  low  cost  supplies 
of  natural  gas  for  its  customers. 

(6)  Rate  Schedule  ED-1  would  a) 
assist  in  maintaining  the  economic 
viability  of  Applicant's  pipeline;  b) 
promote  further  stability  by  preventing 
erosion  of  Applicant's  sales  base;  c) 
improve  the  operational  characteristics 
of  Applicant's  pipeline  and  d)  assist  in 
the  recovery  of  costs  on  Applicant's 
system  underlying  its  currently  effective 
sales  rates. 

(7)  Rate  Schedule  ED-1  would  assist 
in  offsetting  the  agricultural  problems 
currently  plaguing  Applicant's  market 
area. 

Comment  date:  April  9,  1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  m  determining  the 
appropnate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceedi.ng.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission  s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 

or  be  represented  at  the  hearing. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc  8S-7320  Filed  3-27-85;  8:45  am) 

BILLING  CODE  e717-01-M 


(Docket  No.  TAe5-2-47-OO0  and  TA85-2- 
47-001 1 

MIGC,  Inc.;  Proposed  Purchased  Gas 
Adjustment  Rate  Change 

March  22.  1985. 

Take  notice  that  on  March  15.  1965, 
MIGC.  Inc.  tendered  for  filing  copies  of 
Thirty-Second  Revised  Sheet  .No.  32  and 
Seventh  Revised  Sheet  .No  32-A  to  its 
P'ERC  Gas  Tariff  Original  Volume  No.  1. 
as  required  by  the  Commission's  Rules 
and  Regulations  under  the  Natural  Gas 
Act. 

MlGC's  Thirty-Second  Revised  Sheet 
No.  32  and  Seventh  Revised  Sheet  No. 
32-A  provide  for  a  Purchased  Gas 
Adjustment  rate  decrease  of  43.12c  per 
MMBtu  effective  May  1.  1985  in  order  (1) 
to  provide  for  a  current  gas  cost 
adjustment  to  permit  .MIGC  to  reflect  the 
lower  cost  of  gas  purchases  which  it  is 
currently  incurring  (Table  U);  (2)  to 
provide  for  an  adjustment  to  MIGC's 
unrecovered  Purchased  Gas  Cost 
Account  as  of  Januar>  31,  1984  and 
January  31,  1985  [Table  III);  (3)  to 
recover  carrying  charges  as  permitted 
under  FERCOrder  No.  47  (Table  V)  as 
set  forth  in  MIGC's  First  Revised  Sheet 
No.  31-A:  and  (4)  to  set  forth  projected 
incremental  pricing  surcharges  to 
become  effective  May  1.  1985  (Seventh 
Revised  Sheet  No.  32-A)  >. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
.North  Capitol  Street,  .NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  29,  1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 


'  None  of  MKiC  b  Bslpfor  -resale  cuslomert  hug 
rpporled  fl  MS.-\C  for  an>  prior  monlh  dnerir.ined  in 
the  manner  prescribed  by  {  282  504(d)(2)  of  the 
Commission  s  Regulations 


Commission  and  are  available  for  the 

public  inspection. 

Kenneth  F.  Plumb, 

Secretary: 

[FR  Doc.  85-7317  Filed  3-27-85:  8;45  am) 

WLUNQ  COOC  STir-OI-M 


[Docket  Nos.  ST81-207-003,  et  al.] 

Monterey  Pipeline  Co.,  et  al.;  Extension 
Reports 

March  21.  1985. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  Section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  years. 
These  transactions  commenced  on  a 
self-implementing  basis  without  case- 
by-case  Commission  authorization.  The 
sales  may  continue  for  an  additional 
term  if  the  Commission  does  not  act  to 


disapprove  or  modify  the  proposed 
extension  during  the  90  days  preceding 
the  effective  date  of  the  requested 
extension. 

The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 
transporting  pursuant  to  Part  284;  the 
party  receiving  the  gas;  the  date  that  the 
extension  report  was  filed;  and  the 
effective  date  of  the  extension.  A  letter 
"B"  in  the  Part  284  column  indicates  a 
transportation  by  an  interstate  pipeline 
which  is  extended  under  §  284. "".OS.  A 
letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
§  284.125.  A  "D"  indicetes  a  sale  by  an 
intrastate  pipeline  extended  under 
§284.146.  A  "G"  indicates  transportation 
by  an  interstate  pipeline  pursuant  to 
§284.221  which  is  extended  under 
§  284.105.  The  following  symbols  are 
used  for  transactions  pursuant  to  a 
blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
Regulations:  A  "G(HT)",  "G(HS)"  or 
"G(HA)",  respectively,  indicates 
transportation,  sale  or  assignments  by  a 


Hinshaw  pipeline:  a  "G(LT)"  indicates 
transportation  by  a  local  distribution 
company,  and  a  "G(LS)"  indicates  sales 
or  assignments  by  a  local  distribution 
company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
extension  report  should  on  or  before 
April  10, 1985.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules. 
Kenneth  F.  Plumb, 
Secretary. 


Oockel  No 


Transportef'sellor 


-r 


Recipient 


|I*  '?^!i?^. I  Mo^e^  P*«*^  Co    821  Graver  St    Ne*  Orleans.  LA  70112  S<x;thern  Natural  Gas  Co 

S-^P  "lit^p- ^^'!  P-pe  L|ne  Co    PC  Bo.  M78,  Mooston,  TX77001   Natural  Gas  P^)el,ne  Co,  of  Ainooci'Zr 

e.orrJrS,  Soutt^n  Nan^al  Gas  Co  ,  PC  Bo>  2563,  B,rm,ngham,  AL  35202  Nonhefr,  Natural  Gas  Go 

^azl^j ^  T*  ^""•5^  ,  P  O  Bo,  1526   San  Lake  Cty,  UT  841 10     ,.  Co.oradc  mierstate  Gas  Co    ..:.:V:::::" 

S'32^?t^?- ^^  r     'i^*^  Co  .  irv: ,  R1   1.  Box  30-A,  W,-Khestef,  KY  40391     .  Coiumt»a  Gas  Transm,ss.on  Corp 

qiS:?^  l^     ^  Gas  P,oe  L^  Co  ,  P  O  Box  1478   Houston.  TX  77001 '  Delta  Gas.  irK;  ^ 

cTo^oXT^  '"^^*'"*^^^    PC  Box  3710  C^,aneston.WV  25337  

b^Bj-39&-00t  Cranberry  Pipeline  Corp    P  O  Box  3710  CnaMeston  WV  25337 

5„r*„"°?'| Tennessee  Gas  Pioeiine  Co  ,  P  O  Box  25 n    Houston,  TX  77001 

ItIT:,?"^ Tennessee  Gas  o.pei.ne  Co    PO  Box  25  n   Houston,  TX  77001 

ST83:^4^     l^Z^^  ^1'  'T"?  ^    "^   ^°'  ^^' '    "°"''°"'  ^^  "°<"  Soutr^ern  Nalural  Gas  Co 

s4^^  P^r^J T'^'^"""  ^°  .'^  °  ^'  "   ""'"^  ''"'*■  ^l-  32790 -  ■  Sp.ndtetoo  Gas  D,stnbutK)n  CO 

S^sI^^I^  •■ P»nhandte  Eastern  P,pe  L,ne  Co  ,  P  O   Box  1S«,  Houston.  TX  77001 ..,..  Peoples  Nalural  Gas  Co 

S'B^'I:^  • l^Z^?^'^°  l^^^'  ""'  T"°"  ''  ""°'  L^'^*"*  ''^"^''«"  2"  Supply  System" 

STbImsIoO  • Inr  ^^  ^    ^  Renaissance  Center   Oetrort.  Ml  48243 Louisan,  industrial  Gas  Supply  System  ,, 

StII  sl^l J^n  ^T^  :f    ^  Renaissance  Center  Detro.!.  Ml  48243 Louisiana  Industnal  Gas  Supply  System 

i-M-5^:S     ^I^Tm^    500  Renaissance  center   Detroit  mi  48243  Lou«,ana  Industnal  Gas  SupptJ  Ss.L: 

a  »4  bSM-utl Cokjmtxa  Gu«  T,ans.-niss.on  Co,  PO   Box  663   Houston.  TX  77001  "  yvj     »» =■ 


Tenr>essee  Gas  Pipeline  Co 

Cabot  Corp     „ 

Esperanza  Transmission  Co 

Soutt^em  Natural  Gas  Co  ,„ , 


Dale  Ned 


Pan  284 
subpart 


Ettective 
date 


Souttiern  Natural  Gas  Co 


12-14-84 

02-20-85 
02-19-85 
02-28-85 
02-21-85 
02-27-85 
02-19-85 
02-25-86 
02-25-85 
02-27-85 
02-26-85 
02-26-85 
02-27-85 
02-28-85 
02-19-85 
02-27-85 
02-26-85 
02-20-85 
02-26-85 
02-25-85 


C 

G 

G 

G 

G(HT) 

G 

B 

C 

C 

B 

G 

G 

C 

B 

8 

B 

B 

B 

B 

G 


03-27-85 
05-19-85 
05-19-86 
06-01-85 
05-24-86 
04-01-84 
04-01-85 
05-26-85 
05-26-85 
05-27-85 
05-26-85 
05-26-85 
06-01-85 
05-31-85 
05-20-85 
05-20-85 
06-26-85 
05-19-66 
06-24-85 
05-26-66 


N^^  tZ^^ZJ^'^IIZV'^'^  "*  '"'  **"*"  '^  '""  ^'^^^  »  "^"'«"0"-  -^  ^"  ^  "^  ^lect  01  a  tunner  Commiss«n  order, 
NOTE  -The  notang  o.  I^ese  f.lK>9S  does  not  consWute  a  de!erm,nat«n  ot  -t^tner  the  filings  comply  *ith  the  Commissions  Regulations, 


|KR  Doc.  85-7318  Filed  3-27-85;  8:45  am| 

BILLINQ  CODE  6717-01.M 


(Docket  Nos.  QF85-283-000,  et  al.] 

Small  Power  Production  and 
Cogeneratlon  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc.; 
C4H  Waste  Energy,  Inc.,  et  al. 

Comment  date:  Thirty  days  from 
pubication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
March  22.  1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  C&H  Waste  Energy,  Inc. 

[Docket  No.  QF85-283-O001 

On  March  4,  1985,  C&H  Waste  Energy, 
Inc.  of  Route  6,  Box  464.  Mooresville, 
North  Carolina  28115  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  beer  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  will  be  located  on 
Wendover  Road  in  Greensboro,  North 
Carolina,  adjacent  to  a  manufacturing 
facility  owned  by  Guilford  Mills,  Inc.  It 
will  consist  of  a  rotary  kiln  incinerator 
exhausting  to  a  waste  heat  recovery 
boiler  which  will  produce  steam  for 
generation  of  electricity  and  for  process 


use.  The  electric  power  production 
capacity  of  the  facility  will  be  3375  kW. 
The  primary  energy  source  will  be 
municipal  solid  waste,  with  oil  or 
natural  gas  used  only  for  startup  and 
flame  stabilization  purposes. 
Construction  of  the  facility  is  expected 
to  begin  in  September  1985,  and 
operation  is  expected  to  commence  in 
February  1986. 

2.  TDEnergy,  Inc.  (Little  Equinox 
Mountain) 

[Docket  No.  QF65-288-(XXJ] 

On  March  8, 1985,  TDEnergy,  Inc.  ' 
(Applicant),  of  68  Broad  Street,  Boston, 
Massachusetts  02109  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
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production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  3.0  megawatt  wind  facility  will  be 
located  on  Little  Equinox  Mountain. 
Manchester.  Vermont. 

3.  TDEnergy,  Inc.  (Bridgewater  and 
Bristol) 

[Docket  No.  QF85-289-0001 

On  March  8, 1985,  TDEnergy,  Inc. 
(Applicant),  of  68  Broad  Street.  Boston. 
Massachusetts  021U9  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  6.0  megawatt  wind  facility  will  be 
located  near  Peeked  Hill  in  Bridgewater 
and  Bristol,  New  Hampshire. 

4.  Zond-PanAero  Windsystcm  Partners 
II 

(Docket  No.  QF85-263-000] 

On  February  27. 1985,  Zend  PanAero 
Windsystem  Partners  11  of  112  South 
Curry  Street.  Tehachapi,  California 
93561  (Applicant)  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  the  San  Gorgonio  Pass 
near  Palm  Springs,  California.  The 
facility  will  initially  consist  of  an  initial 
installation  of  one  hundred  (100)  wind 
turbine  generators.  The  initial  electric 
power  production  capacity  of  the  facility 
will  be  approximately  6.5  MW.  The 
applicant  intends  to  install  additional 
increments  of  capacity  over  time  up  to 
an  aggregate  total  of  10.4  MW.  The 
primary  and  only  energy  source  will  be 
wind  energy.  Construction  of  the  facility 
began  in  February  1985,  and  operation  is 
expected  to  commence  in  May  1985. 

Standard  Paragraphs 

K.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestanls  parlies  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[PR  Doc  8:>-7361  Filed  3-27-B5:  8:45  am] 

BILLING  CODE  t717-01-M 


(Docket  Nos.  ER85-368-000,  et  at.] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Pacific  Gas  and 
Electric  Co.  et.  al. 

March  22. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  and  Electric 

IDocket  No.  ER85-368-000] 

Take  notice  that  Pacific  Gas  and 
Electric  Company  (PGSiE)  on  March  15, 
1985,  tendered  for  filing  an  Amendment 
and  Addendum  to  the  Comprehensive 
Agreement  between  PG&E  and  the 
California  Department  of  Water 
Resources  (DWR), 

The  Comprehensive  Agreement 
Amendment  No.  2  and  Addendum 
(Amendment  and  Addendum)  provide 
for  generation  tie  service.  Additionally, 
the  Amendment  provides  for  changes  in 
delivery  points.  The  Amendment 
eliminates  DWR's  Buena  Vista,  Wheeler 
Ridge  and  Wind  Gap  Pumping  Plants  as 
delivery  points  in  recognition  of  DWR's 
ownership  of  a  75  percent  share  of  the 
Midway-Wheeler  Ridge  transmission 
system.  Such  power  will  be  delivered  to 
DWR  at  Midway  substation  for  these 
pumping  plants  under  the  Amendment. 

PG8tE  proposes  that  the  effective  date 
for  this  Amendm.ent  and  Addendum  and 
rate  schedule  is  May  15,  1985. 

Copies  of  the  filing  and  proposed 
termination  were  served  upon  DWR  and 
the  California  Public  Utilities 
Commission. 

Comment  date:  April  5. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pacific  Gas  and  Electric  Company 

IDocket  No.  ER85-367-0OO] 

Take  notice  that  Pacific  Gas  and 
Electric  Company  (PG&E),  on  March  15, 
1985,  tendered  for  filing  as  an  initial  rate 
schedule  the  Bottle  Rock  Tie  Line 
Agreement  between  PG&E  and  the 
California  Department  of  Water 
Resources  (DWR)  dated  May  19,  1983. 
the  Bottle  Rock  Heavier  Tower 
Agreement  between  PG&E  and  DWR 
dated  October  30. 1981,  and  the  Pine  Flat 


.•Agreement  between  PG&E  and  DWR 
dated  October  15, 1982. 

The  Bottle  Rock  Tie  Line  Agreement 
requires  PG&E  to  design,  construct,  own, 
operate,  and  maintain  for  DWR's  benefit 
the  230  kV  tie  line  needed  to  connect 
DWR's  Bottle  Rock  Project  to  PG&E's 
electrical  system.  PG&E  will  charge  a 
transmission  system  average,  special 
facilities  charge  for  owning,  operating, 
and  maintaining  the  230  kV  tie  line.  The 
annual  rate  for  the  above  services  will 
be  6.39  percent  of  the  costs  associated 
with  constructing  the  230  kV  tie  line. 
The  Bottle  Rock  Tie  Line  Agreement 
provides  for  rate  ad)ustment  to  account 
for  changes  m  PG&E's  costs  of  service 
as  filed  with  the  Federal  Energy 
Regulatory  Co.Timission. 

The  proposed  effective  date  for  the 
Bottle  Rock  Tie  Line  Agreement  is  May 
15,  1985. 

The  Boltle  Rock  Heavier  Tower 
Agreement  requires  PG&E  to  install, 
own,  operate,  and  maintain  a  Heavier 
Tower  to  be  part  of  the  Geysers  Unit  17 
transmission  line  in  order  to 
accommodate  the  connection  of  Bottle 
Rock's  transmission  line  to  PG&E's 
system,  PG&E  will  charge  a  transmission 
system  average  special  facilities  charge 
for  owning,  operating,  and  maintaining 
the  Heavier  Tower.  The  annual  rate  for 
the  above  services  will  be  6.39  percent 
of  the  additional  costs  associated  with 
installing  the  Heavier  Tower.  The  Bottle 
Rock  Hea\ier  Tower  Agreement 
provides  for  rate  Ed)ustment  to  account 
for  changes  in  PG&E's  costs  of  service 
as  filed  with  the  Federal  Energy 
Regulatory  Commission. 

The  Pine  Flat  Agreement  requires 
PG&E  to  m.ake  additions  in  order  to 
allow  the  connection  of  DWR  s  Pine  Flat 
Project  transmission  line  to  PG&E's 
Balch  «2-McCall  line,  and  to  m.ake 
additions  at  NlcCall  Substation  and 
Haas  and  Balch  Powerhouses  for  the 
purpose  of  providing  additional  capacity 
on  the  =1  circuit  of  PG&E's  Balch  =2- 
McCall  line  for  the  delivery  of  DWR  s 
power  from  the  Pine  Flat  Project.  PG&E 
will  charge  a  transmission  system 
average,  special  facilities  charge  for 
owning,  operating,  and  maintaining  the 
additions.  The  annual  rate  for  the  abo\e 
services  will  be  6.39  percent  of  the  costs 
associated  with  making  the  additions. 
The  Pine  Flat  Agreement  provides  for  a 
rate  adjustment  to  account  for  changes 
in  PG&E's  costs  of  service  as  filed  with 
the  Federal  Energy  Regulatory 
Commission. 

The  proposed  initial  effective  date  for 
the  Bottle  Rock  Heavier  Tower 
Agreement  is  .November  1,  1982.  The 
proposed  initial  effective  date  for  the 
Pine  Flat  Agreement  is  November  1, 
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1983.  PG&E  had  requested  waiver  of  the 
notice  requirements  of  Section  35.3  of 
the  Commission's  Regulations  so  as  to 
permit  the  initial  effective  dates 
proposed  immediately  above.  The 
proposed  effective  date  for  the  rute 
adjustment  under  these  agreements 
pursuant  to  this  fiHng  is  November  1. 
1985. 

Copies  of  this  filing  were  served  upon 
DWR  and  the  California  Public  Utilities 
Commission. 

Comment  date:  April  5.  1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Connecticut  Light  and  Power 
Company 

IDockel  No.  ER8S-359-00(J] 

Take  notice  that  on  March  11. 1985, 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  as  an  initial 
rate  schedule  an  agreement  (the 
Agreement)  between  CL&P,  Wostt-rn 
Massachusetts  Electric  Company 
(WMECO,  and  together  with  CL&P.  the 
NU  Companies)  and  Potomac  Elt'ctric 
Power  Company  (PEPCO).  The 
Agreement,  dated  as  of  February  1. 1985, 
provides  for  the  bilateral  sale  by  the  NU 
Companies  or  PEPCO  of  energy  from 
their  systems  (system  energy)  that  may 
be  available  on  a  daily  or  weekly  basis 
(a  transaction).  CL&P  states  that  the 
timing  of  transactions  cannot  be 
accurately  estimated  but  that  the  NU 
Companies  or  PEPCO  would  offer  to  sell 
such  system  energy  to  the  other  only 
v%hen  it  was  economical  to  do  so. 

CL&P  states  that  the  buyer  will  pay  an 
energy  reservation  charge  to  the  seller 
for  each  transaction  in  an  amount  equal 
to  the  megawatthours  of  system  energy 
reserved  for  the  buyer  by  the  seller 
during  a  transaction  multiplied  by  the 
energy  reservation  charge  rate 
negotiated  prior  to  each  transaction.  The 
buyer  will  pay  an  energy  charge  for  each 
transaction  in  an  amount  equal  to  the 
megawatthours  delivered  by  the  seller 
during  such  transaction  times  an  energy 
charge  rate.  The  energy  charge  rate  is 
the  weighted  average  forecasted  energy 
charge  rate  for  the  energy  resource(s) 
which  the  seller  determines  to  be 
available  to  provide  such  energy  at  the 
time  of  a  transaction. 

CL&P  requests  that  the  Commission 
waive  its  custom.ary  notice  period  and 
allow  the  Agreement  to  become 
effective  on  February  1,  1985. 

CL&P  further  states  that  copies  of  this 
filing  have  been  mailed  to  WMECO  and 
PEPCO. 

Carnnifnt  date:  April  5.  19B5.  in 
accordance  with  Standard  Paragraph  E 
lit  the  end  of  this  notice. 


4.  Duke  Power  Company 

(Docket  No.  ER85-36O-000) 

Take  notice  that  on  March  11, 1985, 
Duke  Power  Company  (Duke  Power) 
tendered  for  filing  on  March  11, 1985  a 
supplement  to  the  Company's  Electric 
Power  contract  with  the  City  of  Rock 
Hill.  Duke  Power  states  that  this 
contract  is  on  file  with  the  Commission 
and  has  been  designated  Duke  Power 
Company  Rate  Schedule  FERC  No,  228. 

Duke  further  slates  that  the 
Company's  contract  supplement,  made 
at  the  request  of  the  customer  and  with 
agreement  obtained  from  the  customer, 
provides  for  the  following  changes  in 
contract  demand:  Delivery  Point  No.  1 
from  35,000  KW  to  30.000  KW,  Delivery 
Point  No.  3  from  35,000  KW  to  30,000 
KW  and  Deliverv  Point  No.  4  from  15.000 
KW  to  30.000  KW. 

Duke  Power  indicates  that  this 
supplement  also  includes  an  estimate  of 
sales  and  revenues  for  twelve  months 
immediately  preceding  and  for  the 
twelve  months  immediately  succeeding 
the  effective  date.  Duke  Power  proposes 
an  effective  date  of  February  18,  1985. 

According  to  Duke  Power,  copies  of 
this  filing  were  mailed  to  the  City  of 
,Rock  Hill  and  the  South  Carolina  Public 
Service  Commission. 

Comment  date:  April  4, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  El  Paso  Electric  Company 

(Docket  No.  ER85-356-000) 

Take  notice  that  on  March  11, 1985,  El 
Paso  Electric  Company  (El  Paso) 
tendered  for  filing  an  initial  rate 
schedule  a  "Nonfirm  Transmission 
Service  Agreement  for  Arizona  between 
El  Paso  and  Arizona  Public  Service 
Company  (Arizona)  dated  February  20, 
1985. 

El  Paso  states  that  the  Agreement 
provides  for  El  Paso  to  provide  Arizona 
with  nonfirm  transmission  service  upon 
request  in  the  amounts  up  to  the 
capacity  of  its  transmission  system.  El 
Paso's  service  to  Arizona  is  at  a  rate  of 
one  mill  per  KWH  as  provided  under 
other  agreements  where  El  Paso 
provides  nonfirm  transmission  service. 
No  cost  support  data  is  required  under 
§  35.23(e)  of  the  Commission's 
regulations. 

El  Paso  requests  that  the  Agreement 
be  made  effective  60  days  from  the  date 
of  filing. 

Copies  of  the  filing  have  been  served 
on  the  Public  Utility  Commission  of 
Texas,  New  Mexico  Public  Service 
Commission  and  Arizona  Public  Service 
Company. 


Comment  date:  April  5, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

6.  El  Paso  Electric  Company 

(Docket  No.  ER85-35r-000] 

Take  notice  that  on  March  11,  1985.  El 
Paso  Electric  Company  (El  Paso) 
tendered  for  filing  as  an  initial  rate 
filing,  an  "Interchange  Agreement 
between  El  Paso  and  Imperial  Irrigation 
District,"  dated  February  21,  1985 
(Agreement).  El  Paso  states  that  this 
Agreement  provides  a  basis  for  the 
exchange  of  energy  between  parties  on 
a  returnable  basis  and  on  an  economy 
basis.  The  Agreement  also  provides  for 
emergency  assistance  and  for  nonfirm 
transmission  services.  El  Paso  requests 
that  this  Agreement  be  accepted  for 
filing  and  made  effective  sixty  (60)  days 
from  the  date  of  filing. 

El  Paso  further  states  that  copies  of 
this  filing  have  been  served  upon  the 
Public  Utility  Commission  of  Texas,  the 
New  Mexico  Public  Service  Commission 
and  Imperial  Irrigation  District. 

Comment  date:  April  5, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  &  Light  Company 
[Docket  No.  ER85-358-O00] 

Take  notice  that  on  March  11,  1985, 
Florida  Power  &  Light  Company  (FP&L) 
tendered  for  filing  a  document  entitled 
Amendment  Number  Sixteen  to 
Agreement  to  Provide  Specified 
Transmission  Service  Between  FP&L 
and  Fort  Pierce  Utilities  Authoritv  [Rate 
Schedule  FERC  No.  69). 

FP&L  states  that  under  Amendment 
Number  Sixteen,  FP&L  will  transmit 
power  and  energy  for  Fort  Pierce 
Utilities  Authority  as  is  required  by  the 
implementation  of  its  interchange 
agreement  with  Florida  Power 
Corporation. 

FP&L  requests  waiver  of  the 
Commission's  regulations  be  granted 
and  that  the  proposed  Amendment  be 
made  effective  immediately. 

Copies  of  the  filing  were  served  upon 
Fort  Pierce  Utilities  Authority. 

Comment  date:  April  5,  1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  &  Light  Company 

(Docket  No.  ER85-362-000] 

Take  notice  that  on  March  12, 1985, 
Florida  Power  &  Light  Company  (FP&L) 
tendered  for  filing  a  document  entitled 
Amendment  Number  Five  to  Agreement 
to  Provide  Specified  Transmission 
Service  Between  FP&L  and  Orlando 
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Utilities  Commission  lOrlando)  (Rate 
Schedule  FERC  No.  66). 

FP&L  states  that  under  Amendment 
Number  Five,  FP&L  will  transmit  power 
and  energy  for  Orlando  Utilities 
Commission  as  is  required  in  the 
implementation  of  its  interchange 
agreement  with  City  of  Starke.  Florida, 

FP&L  requests  waiver  of  the 
Commission's  regulations  be  granted 
and  that  the  proposed  Amendment  be 
made  effective  immediately. 

According  to  FP&L  copies  of  this  filing 
were  served  on  the  Orlando  Utilities 
Commission. 

Comment  date:  April  5, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  &  Light  Ccmpany 
[Docket  No.  ER85-361-000| 

Take  notice  that  on  March  12, 1985, 
Florida  Power  &  Light  Company  (FP&L) 
tendered  for  filing  the  following 
documents: 

Amendment  Number  Five  to  Agreement 
to  Provide  Specified  Transmission 
Service  Between  Florida  Power  & 
Light  Company  and  Florida  Power 
Corporation  (FPC)  (Rate  Schedule 
FERC  No.  61), 
Amendment  Number  Six  to  Agreement 
to  Provide  Specified  Transmission 
Service  Between  Florida  Power  & 
Light  Company  and  Florida  Power 
Corporation. 

FP&L  slates  that  under  Amendment 
Number  Five,  and  Amendment  Number 
Si.x,  FP&L  will  transmit  power  and 
energy  for  FP&L  Power  Corporation  as  is 
required  in  the  implementation  of  its 
interchange  agreements  with  the  City  of 
Lake  Worth,  Florida  and  with  Fort 
Pierce  Utilities  Authority,  respectively. 

FP&L  requests  waiver  of  the 
Commission's  regulations  be  granted 
and  that  the  proposed  Amendments  be 
made  effective  immediately. 

According  to  FP&L  copies  of  this  filing 
were  served  on  Florida  Power 
Corporation. 

Comment  date:  April  5, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385,214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Jlumb, 
Secretary. 

|FR  Doc.  85-7362  Filed  3-27-85:  8:45  am] 
BfLLING  CODE  6717-Ot-ll 

[Docket  Nos.  CP85-319-000,  et  al.] 

Natural  Gas  Certificate  Filings;  Seagull 
Interstate  Corp..  et  al. 

March  21,  1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Seagull  Interstate  Corporation 

IDocket  No.  CP85-319-000] 

Take  notice  that  on  February  28,  1985, 
Seagull  Interstate  Corporation  (Seagull 
Interstate),  1001  Fannin  Street,  Suite 
1700,  Houston,  Texas  77002,  filed  in 
Docket  No.  CP85-319-000  an  application 
pursuant  to  section  7(c]  of  the  Natural 
Gas  Act,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  facilities  from  Galveston  Island 
area  Block  213  to  State  Block  214, 
offshore  Texas,  and  the  transportation 
of  gas,  for  a  limited  term,  for  Seagull 
Marketing  Services,  Inc.  (SMS),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Seagull  Interstate  states  that  it  has 
entered  into  a  transportation  agreement 
with  SMS,  which  resells  gas,  pursuant  to 
which  Seagull  Interstate  would  transport 
up  to  10  billion  Btu's  of  gas  per  day,  or 
greater  quantities  depending  upon  the 
availability  of  pipeline  capacity,  through 
a  new,  two-phase  6-inch  pipeline 
proposed  to  be  constructed  by  Seagull 
Interstate  from  Block  213  to  Block  214.  It 
is  explained  that  this  new  facility  would 
interconnect  at  Block  214  with  an 
existing  intrastate  pipeline  facility 
owned  by  Seagull  Energy  Corporation 
(Seagull  Energy),  which  is  an  intrastate 
pipeline  operating  within  Texas,  At  that 
point,  it  is  stated,  the  gas  would  be 
delivered  into  the  Seagull  Energy  line  for 
transportation  by  Seagull  Energy 
pursuant  to  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  under  a 
transportation  agreement  between 
Seagull  Interstate  and  Seagull  Energy.  It 
is  stated  that  Seagull  Energy  would 
redeliver  the  gas  for  Seagull  Interstate's 
account  to  an  existing  interconnection 
between  the  intrastate  pipeline  facility 


of  Sr;, gull  Energy  a.'^id  an  existing 
intrastate  pipeline  fdc:!;'y  owned  by 
Houston  Pipe  Line  Corporation  (HPL). 
which  is  an  intrastate  pipeline  operating 
within  Texas.  Seagull  Interstate  further 
explains  that  HPL  would  transport  the 
gas  on  behalf  of  Seagull  Interstate 
pursuant  to  section  311(a)(2)  under  a 
transportation  agreement  to  be  executed 
with  Seagull  Interstate  and  would 
redeliver  the  gas  at  five  existing  points 
of  interconnection  between  the  facilities 
of  HPL  and  Amoco  Gas  Company, 
which  would  purchase  the  gas  for  its 
system  supply  from  SMS, 

Seagull  Interstate  proposes  to 
construct  and  operate  5.67  miles  of  6- 
inch  pipeline  between  Block  213  and 
Block  214.  Seagi;!!  Interstate  estimates 
its  proposed  facility  would  cost 
approximately  51,500,000.  Seagull 
Interstate  proposes  to  finance  the  cost  of 
the  project  from  loans  and  contributions 
of  capital  to  be  made  by  its  parent. 

Seagull  Interstate  further  seeks 
authority  to  transport  gas  on  behalf  of 
SMS  through  the  new  facility  for  a 
limited  term  of  fifteen  years.  Seagull 
Interstate  proposes  to  charge  an  initial 
rate  of  S.49  per  million  Btu  for 
transportation  through  the  new  facility, 
plus  the  sum  of  the  fair  and  equitable 
rates  for  transportation  pr^rformed  by 
Seagull  Energy  and  HPL.  Seagull 
Interstate  anticipates  the  total  initial 
transportation  rate  would  equal  S.74  per 
million  Btu.  It  is  explained  that  no 
demand  charge  or  ship-or-pay  obligation 
would  be  imposed  on  SMS  by  the 
transportation  agreement. 

Comment  date:  April  10.  1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice, 

2.  SNG  Intrastate  Pipehne  Inc. 

(Docket  No.  CP85-331-0O0] 

Take  notice  that  on  March  4.  1985, 
SNG  Intrastate  Pipeline  Inc,  (SNG 
Intrastate).  Post  Office  Box  2563. 
Birmingham.  Aldbama  35202,  filed  in 
Docket  No.  CP85-331-000  an  application 
pursuant  to  section  311(al(2]  of  Natural 
Gas  Policy  Act  of  19-8  and  §  284.127  of 
the  Commission's  Regulations  for 
authorization  to  render  a  firm 
transportation  service  for  Alabama  Gas 
Corporation  (.'\lagasco),  al!  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

SNG  Intrastate  proposes  to  transport, 
on  a  firm  basis,  for  Alagasco  a 
maximum  quantity  of  20.000  Mcf  of 
natural  gas  per  day  for  a  term  extending 
to  October  1,  1999.  In  addition,  during 
the  first  and  second  years  of  the 
transportation  agreement,  dated 
October  1, 1984,  S.\G  Intrastate 


proposes  to  transport  an  additional 
10.000  Mcf  of  gas  per  day  and  5,000  Mcf 
of  gas  per  day.  respectively. 

it  is  explained  that  Alagasco  would 
[.urchase  the  gas  to  be  transported  for 
i:s  system  supply  from  Alabama 
Intrastate  Supply  (Alabama  Supply) 
from  reserves  in  Fayette  and  Lamar 
Counties.  Alabama,  which  would  deliver 
the  gns  to  SNG  Intrastate  for 
transportation  and  redelivery  to 
Siuithern  Natural  Gas  Company 
(Snvithern)  in  Pickens  and  Tuscaloosa 
Counties.  Alabama.  Southern  proposes 
in  an  application  filed  February  11.  1985. 
in  Docket  No.  CP85-27&-0OO,  to 
trHnsp(5rt  and  redeliver  the  subject  gas 
to  AlftgabCii  at  existing  delivery  points 
in  the  Birmingham  area. 

SNG  Intrastate  proposes  to  charge 
Alabama  Supply  for  the  transportation 
of  gas  for  the  account  of  .Alai:!asco  a  rate 
of  35.0  cents  per  million  B;u  fur  all 
volumes  redelivered  to  Southern. 

Comment  date:  April  10. 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Northwest  Pipeline  Corporation 

il)..(  ktl  .\o  CP83-21 3-010  and  Cr>83-214-OOti| 
Take  notice  that  on  February  28.  1984. 
Northwest  Pipeline  Corporation 
(Xorthwest).  P.O.  Box  1526.  Salt  Lake 
City,  Utah  84110.  filed  in  Docket  Nos 
CP8:V213-010  and  CP83-214-006  a 
petition  to  amend  the  Commission's 
order  issued  |une  3.  1983.  in  Docket  No. 
CPb3-213-0<X).  ct  a!.,  pursuant  to  section 
7  of  the  .Natural  Gas  Act  so  as  to 
authorize  an  exchange  and 
transportation  of  natural  gas.  all  as  more 
fully  set  forth  in  the  petition  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northwest  requests  that  the  June  3. 
1983.  order,  as  amended,  be  further 
amended  to  allow  Northwest  to 
exchange  with  Westcoast  Transmission 
Company.  Ltd.  (Westcoast).  and 
transport  for  The  Washington  Water 
Pc/vver  Company  (Water  Power)  855.000 
therms  of  natural  gas  for  injection  into 
the  [ackson  Prairie  Storage  Project 
(Jackson  Prairie)  for  the  account  of 
Biitish  Colunil.iia  H>dro  and  Power 
Authority  (B.C.  Hydro)  during  the  1984- 
85  storage  withdrawal  period. 
Northwest  explains  that  the 
C(mmission's  order  issued  May  21. 1984. 
amending  the  June  3,  19B3.  order. 
authorized,  inter  alia,  the  exchange  and 
transportation  during  the  injection 
season  of  a  quantity  of  21.825.000  therms 
for  subsequent  injections  into  Jackson 
Prairie  for  the  account  of  B.C.  Hydro. 
.Nuithwest  further  explains  that  by  the 
Commission's  order  issued  December  7. 


1984.  also  amending  the  June  3. 1983. 
order,  the  seasonal  exchange  and 
transportation  quantity  of  21,825,000 
therms  was  restated  to  the  intended 
quantity  of  22,680.000  therms,  an 
increase  of  855.000  therms. 

Northwest  states  that  since  the 
corrected  seasonal  quantity  was  not 
approved  until  December  7, 1984, 
considerably  after  the  injection  period 
ending  September  30. 1984.  B.C.  Hydro 
was  prevented  from  tendering  its  entire 
seasonal  quantity  for  storage  at  Jackson 
Prairie.  By  letter  dated  February  1, 1985. 
B.C.  H\dro  requested  that  Northwest 
arrange  to  exchange  and  transport  the 
additional  655.000  therms  for  injection 
during  the  current  withdrawal  period,  it 
is  explained.  It  is  stated  that  B.C.  Hydro 
needs  the  additional  855,000  therms  of 
storage  capacity  to  meet  its  customer 
demands  during  the  remainder  of  the 
1984-85  heating  season. 

Comment  date:  April  10,  1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  Inc. 

(Docket  Nu.  CP85-3:;7-OO0| 

Take  notice  that  on  March  4, 1985, 
Equitable  Gas  Com.pany.  a  division  of 
Equitable  Resources.  Inc.  (Applicant). 
420  Boulevard  of  the  Allies,  Pittsburgh. 
Pennsylvania  15219,  filed  in  Docket  No. 
CP85-327-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Applicant  to 
construct  and  operate  minor  facilities  in 
order  to  sell  natural  gas  to  300  new 
customers  using  less  than  100  Mcf  of 
natural  gas  per  month,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection, 

Applicant  is  requesting  authority  to 
install  and  operate  facilities  in  order  to 
make  sales  to  300  customers  in 
Pennsylvania  and  West  Virginia.  The 
service  Applicant  seeks  authority  to 
render  to  the  300  customers  in 
Pennsylvania  and  West  Virginia  would 
be  for  domestic  needs  and  would  enable 
Applicant  to  furnish  part  of  its  current 
surplus  gas  supply  to  new  customers.  It 
is  explained  that  "service  would  be 
provided  pursuant  to  Applicant's  tariffs 
on  file  with  the  Pennsylvania  Public 
Utility  Commission  and  the  West 
Virginia  Public  Service  Commission. 
Applicant  expects  that  the  great 
majority  of  the  taps  would  service 
residential  customers,  whose  usage 
would  be  at  most  approximately  thirty 
to  forty  Mcf  of  gas  per  month.  Applicant 
states  that  gas  service  would  be 


provided  by  Applicant  for  a  term  of  ten 
years  and  year  to  year  thereafter,  or  for 
the  life  of  the  line  serving  the  customer, 
whichever  is  greater,  until  terminated  by 
either  party  at  the  end  of  a  calendar 
year. 

Consequently.  Applicant  requests  that 
it  be  granted  prospective  authority  to 
abandon  the  facilities  installed  when 
operational  considerations  on 
Applicant's  system  so  require  (subject  to 
the  ten  year  term  guarantee  of  continued 
service  under  the  gas  service 
agreements).  Applicant  requests  that  the 
Commission's  order  authorizing  the 
installations  proposed  allow  Applicant  a 
period  of  three  years  to  complete  the 
installation  of  the  three  hundred  sales 
taps  proposed.  Applicant  proposes  to 
make  semi-annual  reports  to  the 
Commission  stating  the  number  of  sales 
laps  installed  in  the  previous  six-month 
period,  the  estimated  volumes  of  gas  to 
be  sold  through  the  installed  taps,  and 
the  location  of  each. 

Comment  date:  April  10. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  Inc. 

(Docket  No.  CP85-335-OOOI 

Take  notice  that  on  March  5,  1985. 
Equitable  Gas  Company,  a  division  of 
Equitable  Resources.  Inc.  (Applicant), 
420  Boulevard  of  the  Allies.  Pittsburgh. 
Pennsylvania  15219.  filed  in  Docket  .\o. 
CP85-335-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  and  the  construction  and 
operation  of  facilities  associated 
therewith,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  an  agreement  dated 
December  12, 1984,  with  Peoples  Natural 
Gas  Company  (Peoples),  a  local 
distribution  company  in  the  Pittsburgh 
area.  Applicant  proposes  to  transport 
quantities  of  natural  gas  delivered  to 
Applicant  by  Peoples  through 
Applicant's  transmission  system  for 
subsequent  redelivery  to  Peoples. 
Applicant  states  that  its  transportation 
obligation  under  its  agreement  with 
Peoples  is  subject  to  the  limits  of 
available  capacity  on  Applicant's 
existing  facilities  and  is  also  subservient 
to  (a)  Applicant's  obligations  to  its 
customers  served  pursuant  to 
Commission.  Pennsylvania  Public  Utility 
Commission  and  West  Virginia  Public 
Service  Commission  tariffs:  (b)  the 
transportation  of  Applicant's  own  gas 
production  and  purchases:  and  (c) 
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precedent  transportHtion  and  exchange 
agreements. 

Subject  to  the  above  conditions. 
Applicant  proposes  to  receive  from 
Peoples  up  to  1.650  dt  equivalent  of 
natural  gas  per  day,  uhich  includes  an 
allowance  for  transportation  shrinkage 
of  2.0  percent,  at  the  following  points  of 
receipt: 

(1)  At  an  interconnection  to  be 
established  at  Applicant's  Pratt  field 
system  on  Applicant's  Line  F-120  at  the 
Spragg  Farm,  Wayne  Township,  Greene 
County,  Pennsylvania; 

(2)  At  an  interconnection  to  be 
established  at  Applicant's  Pratt  field 
system  on  Applicant's  Line  F-123  at  the 
Butler  Farm,  Jefferson  Township,  Greene 
County,  Pennsylvania:  and 

(3)  At  such  other  points  as  may  be 
mutually  agreed  upon. 

Applicant  further  proposes  to 
redeliver  all  natural  gas  transported  for 
Peoples  hereunder  at  the  following 
points  of  delivery: 

(1)  At  an  interconnection  to  be 
established  on  Applicant's  Line  Fl-112 
and  Peoples'  Line  P-llSB  located  south 
of  Monongahela,  Pennsylvania,  at  the 
Courtney  Farm,  Union  Township. 
Washington  County;  and 

(2)  At  such  other  points  as  may  be 
mutually  agreed  upon. 

l!  is  explained  that  Peoples  would  pay 
Applicant  for  its  transportation  service 
in  accordance  with  Applicant's  Rate 
Schedule  TS-1  which  is  on  file  with  the 
Commission.  Applicant  stales  that  the 
transportation  agreement  would  be 
effective  for  a  term  of  one  year  from  the 
date  of  initial  receipt  of  gas  by 
Applicant  and  would  continue  from  year 
to  year  thereafter  until  terminated  by 
either  party  upon  60  days  written  notice 
to  the  other  party  prior  to  the  end  of 
such  term  or  any  anniversary  thereof. 

Applicant  states  that  it  would 
construct,  operate  and  maintain  all 
facilities  deemed  reasonably  necessary 
by  the  parties  to  measure  and  regulate 
the  natural  gas  at  the  various  points  of 
receipt  and  delivery  and  that  Peoples 
would  reimburse  Applicant  for 
Applicant's  actual  costs,  including  all 
normal  overhead  costs,  for  the 
construction  of  all  of  the 
interconnections  between  Applicant's 
facilities  and  those  of  Peoples  necessary 
to  effectuate  the  parties'  agreement. 
Such  facilities  are  estimated  to  cost 
S50.050,  excluding  fees. 

Comment  date:  April  10. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


6.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP85-353-0001 

Take  notice  that  on  March  11, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue.  SE..  Charleston. 
West  Virgina  25314,  filed  in  Docket  No. 
CP85-353-000  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  ?or  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  gas  facilities 
and  for  permission  and  approval  to 
abandon  certain  natural  gas  facilities, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  proposes  five  main  line 
construction  and  abandonment  projects, 
stating  that  the  four  projects  involving 
replacement  of  deteriorated  pipeline 
segments  are  needed  to  maintain  service 
to  Columbia's  existing  wholesale 
customers  at  le\els  presently  authorized 
by  the  Commission.  One  project 
involves  the  proposed  abandonment  of  a 
transmission  pipeline  segment  in  order 
that  it  may  be  utilized  as  part  of  a 
gathering  system.  Columbia  advises  that 
none  of  the  proposed  projects  would 
result  in  termination  of  service  to  any  of 
Columbia's  existing  customers.  A 
summary  of  Columbia's  proposed 
projects  follows. 


Proiect  and  Description 


Location 


1— Line    P    replacement    o*    4  i 
miles    of    20-ir)ch    pipeline,    m 
four  sections,  with  4.2  nMei  ol  j 
2<l-incti  pipeline 

2— Line  KA  replacement  of  1  9 
mites  of  20-ioch  pipeline  with 
1  9  miles  of  24-inch  pipeline        ; 

3— Line  KA    replacement  of  10,6 
miles  of  20-inch  pipeline,  m  two 
sections,  with  ice  miles  of  24-  ' 
incti  pipeline 

4 — Line  KA  replacement  of  7  1 
miles  ol  20-inch  pipetine  with 
7  4  miles  of  24-inch  pipeline 
ana  0  1  mile  of  8-inch  pipeline 

S— T  System  aSandonment  of 
7  0  miles  of  i6-irv:h  t^ipeline 
from  transmission  sf^rvice 


Butler  and  Ceredo 
Ootncts.  Wayne 
County.  WV 

Magnolia  Distncl.  Mingo 
County  WV 

Rural  District.  PMie 
County  WV 


Baiieysville  and  Center 
Districts,  Wyoming 
County,  WV 

Kanawha  and  Roane 

Cou^t]e5    WV 


It  is  estimated  that  the  proposed 
construction  would  cost  $18,586,900 
including  the  Commission's  filing  fees, 
which  cost  would  be  financed  with 
funds  generated  from  internal  sources. 

Comment  date:  April  10. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Columbia  Gas  Transmission  Corp.  and 
Columbia  Gulf  Transmission  Co. 

lUuclvPl  .\o.  CP85-337-O0O) 

Take  notice  that  on  March  7, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission). 


KCX)  .MacCorkle  Avenue.  S.E. 
Charleston.  West  Virginia  25314.  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  P-0,  Box.  Houston. 
Texas  77001.  CQ!iecti\el\  referred  to  as 
Applicants,  filed  in  Docket  .No.  CP85- 
337-000  an  application  pursuant  to 
section  7(c)  of  the  .Natural  Gas  Act  fur  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Consolidated  Aluminum  Corp. 
(Conalco),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Transmission  and  Columbia 
Gulf  request  authorization  to  transport 
up  to  9.000  dt  equivalent  of  natural  gas 
per  day  through  June  30.  1985.  Columbia 
Gulf  states  that  it  would  receive  the  gas 
in  Lafourche  Parish.  Louisiana,  and 
would  transport  and  deliver  the  gas.  less 
retainage.  for  the  account  of  Conalco.  to 
Columbia  Transmission  at  an  existing 
point  of  interconnection  near  Leach. 
Boyd  County.  Kentucky  It  is  indicated 
that  Columbia  Transmission  would 
transport  and  redeliver  the  quantities  so 
received,  less  retainage.  for  the  account 
of  Conalco  at  an  existing  point  of 
delivery  located  in  Monroe  County, 
Ohio,  to  Columbia  Gas  of  Ohio,  Inc. 
(Columbia  of  Ohio),  an  existing 
wholesale  customer  of  Columbia 
Transmission.  It  is  stated  that  Columbia 
of  Ohio  would  make  the  ultimate 
delivery  of  the  gas  to  Conalco  through 
an  existing  point  of  delivery  at 
Conalco's  plant  near  Hannibal.  Ohio. 
Applicants  state  that  the  gas  to  be 
transported  would  be  purchased  by 
Conalco  from  Thermal  Transfer.  Inc.. 
which  purchases  gas  from  GoldKing 
Production  Company  (GoldKing). 
Applicants  allege  that  the  authorizations 
herein  are  being  requested  by  Applicant 
to  maintain  production  levels  and  to 
prevent  the  watering-out  of  GoldKing's 
wells. 

Applicants  state  that  no  additional 
facilities  are  required  to  effecuate  the 
receipt  and  delivery  of  the  gas  to  be 
transported  hereunder  since  they 
indicate  all  receipts  and  deli\eries 
would  be  accomplished  at  existing 
interconnections.  It  is  stated  that 
Columbia  Transmissions  transportation 
charge  for  the  proposed  service  is 
presently  21  16  cents  per  dt  equivalent  if 
within  Columbia  of  Ohio's  total  daily 
entitlement  and  32.50  cents  per  dt 
equivalent  if  in  excess  of  Columbia  of 
Ohio's  total  daily  entitlement,  with 
retainage  for  company-use  and 
unaccounted-for  gas  of  2.65  percent  of 
the  total  quantity  of  gas  received  for  the 
account  of  Conalco.  Applicants  also 


12392 


Federal  Register  /  Vol.  50,  No.  60  /  Thursday.  March  28.  1985  /  Notices 


indicate  lh.it  Colunibid  Gulfs 
transportation  charge  for  the  proposed 
service  is  presently  14.28  cents  per  dt 
equivalent  with  1.50  percent  retainage 
for  company-use  and  unaccounted-for 
gas  of  the  total  quantity  of  gas  received 
for  the  account  of  Conalco. 

Applicants  request  a  limited  term 
certificate  to  expire  June  30.  1985. 

Comment  date:  April  10.  1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Colorado  Interstate  Gas  Company 

lUockel  No.  CP85-321-000] 

Take  notice  that  on  March  1, 1985. 
Colorado  Interstate  Gas  Company 
(GIG).  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP85-321-000  an  application  pursuant  to 
section  7(b)  of  the  .Natural  Gas  Act  for 
permission  and  approval  to  abandon 
sales  of  natural  gas  to  Western  Gas 
Interstate  Company  (Western),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

CIG  states  that  the  sales  to  be 
abandoned  are  made  pursuant  to  its 
FERC  Rate  Schedules'C-l.  PS-1.  S-1 
and  EX-1.  Specifically,  CIG  proposes  to 
abandon  sales  of  gas  to  Western  in 
response  to  a  forma!  request  by  Western 
dated  February  22.  1985.  Western 
asserts  that.  dv.e.  to  decline  in  its 
markets,  purchases  from  CIG  would  no 
longer  be  required  to  meet  the  natural 
gas  needs  of  its  customers.  CIG  requests 
that  the  proposed  abandonment  be 
made  effective  June  1,  19,S5  CIG  states 
that  no  facilities  are  to  be  abandoned 
and  that  no  rate  adjustments  or  tariff 
changes  are  proposed  in  the  instant 
application. 

Cn-mment  date:  April  10, 1983,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Trunkline  Gas  Company 

[Docket  .\o   CP85-31(i-O0Oi 

Take  notice  that  on  February  27, 1985. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77001. 
filed  in  Docket  No.  CP85-31 0-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  Chevron  Chemical  Company 
(Chevron),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Com.mission  and  open  to  public 
inspection. 

It  is  slated  that  pursuant  to  a 
transportation  agreement  dated 
September  26,  1977.  as  amended  January 
11.  1985.  among  Trunkline.  Natural  Gas 
Pipeline  Company  of  America  (NGPL) 


and  Chevron.  Trunkline  and  NGPL 
agreed  to  transport  up  to  10,000  Mcf  of 
natural  gas  per  day  for  Chevron. 
Trunkline  proposes  herein  to  transport 
25  percent  of  the  total  or  2.500  Mcf  of 
natural  gas  per  day.  It  is  stated  that 
NGPL  would  transport  the  remaining  75 
percent  of  the  volumes. 

It  is  indicated  that  the  transportation 
agreement  provides  for  Trunkline  to 
receive  gas  for  Chevron's  account  at 
existing  points  of  interconnection 
between  Stingray  Pipeline  Company 
(Stingray)  and  Chevron  USA  Inc.,  the 
seller  of  the  gas.  in  West  Cameron 
Blocks  533  and  534,  offshore  Louisiana. 
Trunkline  states  that  it  would  utilize  its 
capacity  in  the  Stingray  system  to 
deliver  the  gas  to  NGPL  at  an  existing 
point  of  interconnection  between 
Stingray  and  NGPL  in  Cameron  Parish, 
Louisiana.  It  is  indicated  that  NGPL 
would  redeliver  the  gas  for  Chevron's 
account  to  United  Gas  Pipe  Line 
Company  (United)  at  the  Texaco  Henry 
plant  in  Vermilion  Parish,  Louisiana.  It 
is  stated  that  United  would  then 
redelvier  the  gas  to  Chevron  at  existing 
points  of  interconnection  in  St.  Charles 
Parish,  Louisiana,  for  use  in  Chevron's 
ammonia  plant  in  Luling,  Louisiana. 

It  is  stated  that  Chevron  would  pay 
Trunkline  a  monthly  charge  of  S8,575  for 
the  proposed  transportation  service 
which  has  a  term  of  15  years  from  the 
date  of  initial  deliveries. 

Comment  date:  April  10,  1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Natural  Gas  Pipeline  Co.  of  America 
and  Mississippi  River  Transmission 
Corp. 

(Ducket  No.  CP75-224-001;  Docket  No.  CP75- 
226-001] 

Take  notice  that  on  February  21, 1985, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois,  60148,  and  Mississippi 
River  Transmission  Corporation  (MRT), 
9900  Clayton  Road,  St.  Louis,  Missouri, 
63124,  filed  in  Docket  Nos.  CP75-224-001 
and  CP75-226-O01,  respectively,  a 
petition  to  amend  the  order  issued  June 
19, 1975,  in  Docket  Nos.  CP75-224  and 
CP75-226  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize  the 
exchange  of  natural  gas  between 
Natural  and  MRT  at  en  additional  point 
of  delivery  in  Harrison  County.  Texas, 
all  as  more  fully  set  forth  in  the  joint 
petition  to  amend  on  file  with  the 
Commission  ancf  open  to  public 
inspection. 

It  is  stated  that,  pursuant  to  an 
amendment  dated  September  1, 1984.  to 
the  gas  exchange  agreement.  Natural 
and  MRT  have  agreed  to  add  an 
additional  point  of  delivery  in  Harrison 


County,  Texas.  Natural  proposes  to 
redeliver  gas  to  MRT  in  the  H.  W. 
Vardeman  Survey  A-726.  Harrison 
County,  Texas.  It  is  explained  that  no 
new  facilities  are  required  because  the 
required  meter  and  tap  connection  were 
previously  constructed  under  .Natural's 
blanket  authorization  in  Docket  No. 
CP82-402-000. 

Comment  date:  April  12,  1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

11.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP85-303-OO0] 

Take  notice  that  on  February  22,  1985, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  P.O.  Box  1642,  Houston, 
Texas,  77001,  filed  in  Docket  ,\o.  CP85- 
303-000  a  request  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  for  authority  to 
transport  natural  gas  on  behalf  of  a 
qualified  end-user  under  its  certificate 
issued  in  Docket  No.  CP83-83-O00 
pursuant  to  section  7  of  the  .Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
insepction. 

Applicant  requests  authority  to 
transport  gas  on  behalf  of  The  Alpha 
Corporation  (Shipper)  pursuant  to  a 
transportation  agreement  dated 
December  17,  1984,  between  Shipper  and 
Applicant  (agreement).  Applicant  states 
that  the  agreement  provides  for 
Applicant  to  receive  a  transportation 
quantity  of  up  to  750  Mcf  of  gas  per  day 
on  an  interruptible  basis,  at  an  existing 
point  of  interconnection  between 
Applicant  and  R.  J.  Patrick  Operating 
Company  (Seller)  in  Morton  County. 
Kansas,  and  a  proposed  point  in  Baca 
County,  Colorado.  Applicant  indicates 
that  it  would  then  transport  and 
redeliver  such  gas,  less  a  three  and  one- 
tenth  percent  reduction  for  fuel,  to 
Trunkline  Gas  Company  in  Douglas 
County,  Illinois,  which  in  turn  would 
make  ultimate  delivery  to  Shipper  for  its 
end  use  at  its  facilites  in  Collierville, 
Tennessee. 

Applicant  states  that  it  would  be 
compensated  in  accordance  with  its 
Rate  Schedule  IT.  currently  31.20  cents 
per  Mcf  plus  a  gathering  charge  of  28.74 
cents  for  each  million  Btu  redelivered  at 
the  point  of  redelivery.  Applicant  also 
states  that  the  Shipper  would  reimburse 
it  for  the  cost  of  constructing  the  point  of 
receipt  in  Baca  County.  Colorado,  which 
is  estimate  to  be  $30,000.00. 

Applicant  states  that  the  term  of  the 
authorization  sought  herein  would  be 
from  the  date  automatic  authorization 
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expires  (May  15.  1985)  until  the  earlier  of 
(1)  eighteen  months  from  the  effective 
date  of  the  agreement  (2)  termination  of 
the  authorization  as  provided  by 
Subpart  F  of  Part  157  of  the  Regulations 
or  (3)  termination  of  the  agreement  by 
either  party. 

Applicant  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  in  the  market  area.  Applicant 
will  file  a  report  providing  certain 
information  with  regard  to  the  addition 
or  deletion  of  sources  of  gas  as  further 
detailed  in  the  application  and  any 
additional  sources  of  gas  would  only  be 
obtained  to  constitute  the  transportation 
quantities  herein  and  not  to  increase 
those  quantities. 

Comment  date:  May  6, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  F.nergy 
Regulatory  Commission.  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  parly  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
require  d,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  hf-rein  pro\  ided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  ReBulations  under  the 
Natural  Gas  Act  (18  CFR  157.2C5)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-7360  Filed  3-27-85:  8:45  am) 

BILLING  CODE  6717-01-M 


{Docket  No.  GP8S-18-0001 

State  of  Colorado,  Section  102  NGPA 
Determination,  Northwest  Exploration 
Company,  Battlement  1,  FERC  No. 
JD83-35517;  Petition  To  Withdraw  Well 
Category  Determination 

Mcirch  25,  19«5. 

On  December  17,  1984.  Northwest 
Exploration  Company.  P.O.  Box  1526, 
Salt  Lake  City.  Utah  84110  1526  filed 
with  the  Federal  Energy  Regulatory 
Commission  a  petition  to  withdraw  well 
category  determination  for  the 
Battlement  1  well,  Garfield  County, 
Utah,  pursuant  to  the  Commission's 
authority  under  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),  15  U.S.C.  3301-3432 
(Supp.  Ill,  1979). 

Northwest  states  that  after  a  review 
of  all  its  NGPA  section  102  applications. 
it  has  determined  that  the  subject  well 
does  not  qualify  under  section  102 
because  of  the  existence  of  marker  wells 
within  a  2.5  mile  radius  of  such  well. 

With  respect  to  the  question  of 
refunds  arising  out  of  Northwest's 
petition,  notice  is  hereby  given  that  the 
question  of  whether  refunds,  plus 
interest  computed  under  IB  CFR 
154.102(d).  will  be  required  is  a  matter 
subject  to  the  review  and  final  decision 
of  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file,  within 
30  days  after  publication  of  this  notice  in 
the  Federal  Register,  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  Street,  .\E..  Washington. 
DC.  20426,  a  protest  or  a  petition  to 
intervene  in  accordance  with  sections 
211  or  214  of  the  Comm.ission  s  Rules  of 
Practice  and  Procedure.  All  protests 
filed  with  the  Commission  will  be 
considered,  but  will  not  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  must  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc  B5-7368  Filed  3-27-85;  8:45  am) 

BILLING  CODE  •717-«1-M 


(Docket  No.  TC85- 10-000] 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

March  25. 1985. 

Take  notice  that  on  March  11.  1985,  El 
Paso  Natural  Gas  Company  4E1  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978. 
pursuant  to  Section  4  of  the  .Natural  Gas 
Act  and  in  compliance  with  Section 
11.3(b)  of  the  Ser\ice  Rules  set  forth  in 
the  Genera!  Terms  and  Conditions  of  its 
FFRC  Gas  Tariff,  First  Revised  Volume 
.No.  1  (and  counterpart  provisions  of 
Third  Revised  Volume  No.  2  and 
Original  Volume  No  2.^).  tendered  for 
filing  and  acceptance  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff: 

First  Revised  Volume  No.  1 

Third  Revised  Sheet  No.  327 
Third  Revised  Sheet  .No.  329 
First  Revised  Sheet  No.  531 

Third  Revised  Volume  No.  2 

Eleventh  Revised  Sheet  No.  1-M.l 
Seventeenth  Revised  Sheet  No.  1-M.3 

Original  Volume  No.  2A 

Eleventh  Revised  Sheet  No  7-.MM  1 
Seventeenth  Revised  Sheet  No.  7-MM.3. 
El  Paso  states  that  the  tendered  tariff 
sheets,  if  accepted  for  filing  and 
permitted  to  become  effective,  would 
revise  certain  provisions  of  its  FERC 
Gas  Tariff  as  necessary  to  change  the 
customer  classification  of  West  Texas 
Gas,  Inc.  (West  Texas),  from  Category  B 
to  Category  C  for  purposes  of 
administering  the  aforementioned 
Service  Rules  which  set  forth  the 
Permanent  Allocation  Plan  established 
for  use  on  El  Paso's  interstate  pipeline 
system  by  the  Stipulation  and 
Agreement  approved  by  Commission 
order  issued  March  26.  1981,  in  Docket 
No.  RP72-6.  et  al.  Such  classification 
and  appropriate  tariff  revisions  are  said 
to  be  a  consequence  of  West  Texas' 
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l-.aving  purchased  less  than  1.000.000 
Mcf  of  natural  gas  from  El  Paso  during 
the  12-month  period  ending  December 
31. 1984.  El  Paso  notes  that  the  changes 
proposed  in  the  instant  filing  are 
"Contemplated  Modifications"  within 
the  meaning  of  Sections  6.1  and  6.2  of 
Article  VI  of  the  Stipulation  and 
Agreement  in  Docket  No.  RP72-6.  et  al.. 
and,  as  such,  can  be  made  without 
unanimous  consent  of  the  parlies  thereto 
and  the  Commission  stdff. 

El  Paso  requests  that  ihe  tendered 
tariff  sheets  be  accepted  by  the 
Commission  and  permitted  to  become 
effective  30  days  after  the  date  of  filing. 

Any  person  desiring  to  be  heard  or  to 
make  any  protpst  with  reference  to  said 
tariff  filing  should  on  or  before  April  4. 
19ti.'),  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
rcquirments  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  .385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  profestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accnrd.ince  with  the  Commission's 
Rules. 
Kenneth  F.  Plumb, 

|FR  Udt  8.V--)G4  Filod  3-27-85;  8:45  am) 

BILLING  CCOE  6717-01-M 


(Docket  No.  RP85- 114-000] 

National  By-Products,  Inc.  v.  Northern 
Natural  Gas  Company,  a  Division  of 
InterNorth,  Inc.,  Complaint 

Mirch  C6. 1985. 

Take  notice  that  on  March  8.  1985. 
National  By-I'rodurls.  Inc.  (.N'.itional  By- 
Products)  tendered  for  filing  a  complaint 
against  Northern  Natural  Gas  Company. 
a  Division  of  hiterNorth,  Inc.  (Norlhern) 
for  violations  of  its  transportation  tariff 
and  discrimination  in  refusal  to 
transport  end-user  natural  gas  and  a 
request  for  an  emergency  order  or,  in  the 
alternative,  an  order  establishing 
procedures. 

National  BY-I'roducts,  a  subsidiary  of 
the  Federal  Company,  uses  natural  gas 
at  its  plants  in  Omaha.  Nebraska  and 
Des  Moines.  Iowa.  According  to  its 
complaint.  National  By-Products  sought 
to  buy  natural  gas  directly  for  these 
pl.ints  and  to  arrange  for  transportation 
of  the  gas  on  .Northern's  system. 
National  By-Products  states  that  it 


requested  and  received  from  Northern  a 
copy  of  Northern's  end-user 
transportation  tariff  (Rate  Schedule 
EUT-1).  National  By-Products  states 
that  Northern  also  enclosed  a  statement 
of  Northern's  "policy"  with  respect  to 
the  transportation  of  third-party  gas. 
National  By-Products  asserts  that  it 
tendered  natural  gas  to  Northern  for 
delivery  and  that  Northern  advised 
National  By-Products  that  Northern  was 
not  in  a  position  at  this  time  to  transport 
gas  for  NaMonal  By-Products  pursuant  to 
Northern's  Rate  Schedule  EUT-1. 

National  By-Products  asserts  that  the 
gas  it  tendered  was  available  in 
sufficient  quantities,  was  of  acceptable 
pipeline  quality,  and  qualified  for 
transportation  under  applicable 
provisions  and  regulations  of  the  NGPA, 
the  Commission's  blanket  certificate 
program  and  Northern's  Rate  Schedule 
EUT-1.  According  to  National  By- 
Products.  Northern  has  not  asserted  that 
it  does  not  hve  sufficient  capacity  to 
transport  gas  for  National  By-Products, 
nor  has  Northern  asserted  any 
justification  for  refusal  to  transport 
other  than  that  the  rate  authorized  under 
Rate  Schedule  EUT-1  was  too  low. 
National  By-Products  further  asserts;  (1) 
Northern's  statement  of  transportation 
policy  has  not  been  filed  with  or 
approved  by  the  Commission:  (2) 
Northern  is  transportiag  natural  gas  for 
Peoples  Natural  Gas  Company,  an 
affiliate  of  Northern  and  the  local 
distributor  supplying  National  By- 
Products'  plant  in  Omaha:  (3)  Northern 
has  received  authorization  to  transport 
gas  under  Rate  Schedule  EUT-1  to  be 
used  as  boiler  fuel  for  an  end-user  and 
affiliate,  Northern  Gas  Products 
Company:  (4)  Northern  has  reported 
certain  self-implementing  transactions 
to  the  Commission,  in  which  Northern, 
in  addition  to  collecting  a  rate  under 
Rate  Schedule  EUT-1,  acted  as  agent  for 
arranging  the  purchase  and 
transportation  of  gas  and  collected  an 
agency  fee:  and  (5)  Northern  has 
transported  third-party  natural  gas 
under  Rate  Schedule  EUT-1  to  other 
industrial  end-users  who  use  it  for  boiler 
fuel  and  process  uses  and  who 
otherwise  purchase  under  interruptible 
rate  schedules. 

National  By-Products  asserts  that 
Northern  has  chosen  to  transport 
natural  gas  for  some  end-users  under 
Rate  Schedule  EUT-1  but  has  refused  to 
transport  for  National  By-Products.  and 
that  there  is  no  basis  in  Rate  Schedule 
EUT-1  for  Northern's  refusal.  National 
By-Products  believes  that  Northern's 
refusal  to  transport  is  unlawful,  contrary 
to  its  published  tariff,  and 
discriminatory  and  anti-competitive  in 
that  transportation  services  are  being 


provided  to  other  end-users  in 
Northern's  service  areas  whose 
characteristics  of  service  are  not 
materially  different  from  National  By- 
Products. 

National  By-Products  requests  that  the 
Commission  issue  an  emergency  order 
directing  .Northern  to  apply  its  tariff  in 
non-discriminatory  manner  and  to 
initiate  transportation  service  on  behalf 
of  National  By-Products'  Des  Moines. 
Iowa  and  Omaha.  Nebraska  facilities 
pursuant  to  Northern's  filed  and 
approved  Rate  Schedule  EUT-1.  In  the 
alternatives,  National  By-Products 
requests  that  the  Commission:  (1) 
Initiate  an  investigation  under  Section 
14  of  the  NGA  to  investigate  all  facts, 
conditions,  practices  and  matters 
related  to  the  transportation  of  natural 
gas  by  Northern:  and/or  (2)  establish  a 
hearing  under  Section  5  of  the  NGA  to 
determine  whether  the  classifications 
and  practices  of  Northern  with  respect 
to  the  transportation  of  third-party  gas 
under  Rate  Schedule  EUT-1  are  just  and 
reasonable;  and/or  (3)  reopen 
Northern's  blanket  certificate 
proceeding  in  Docket  No.  CP82^01-000 
to  consider  the  imposition  of  a  condition 
requiring  non-discriminatory 
transportation. 

Under  Rules  206(b)  and  213(a).  18  CFR 
385.206(b)  and  385.213(a)  (1984), 
Northern  must  file  an  answer  to 
National  By-Products'  complaint  with 
the  Commission  unless  otherwise 
ordered  by  the  Commission.  Under  Rule 
213(e),  any  person  failing  to  answer  a 
complaint  may  be  considered  in  default, 
and  all  relevant  facts  stated  in  such 
complaint  may  be  deemed  admitted. 
Northern  shall  file  its  answer  with  the 
Commission  on  or  before  April  25, 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  25. 
1985.  Protests  will  be  considred  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-7365  Filed  3-27-85;  8:45  am] 
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[Docket  No.  CI85-270-000I 

Panhandle  Eastern  Pipe  Line  Company 
V.  TXO  Production  Corp.  and  Essex 
Exploration,  Inc.;  Complaint 

March  25,  1985 

Panhandle  Eastern  Pipeline  Company 
on  March  1,  1985,  pursuant  to  Rule  206  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  filed  a  com.plaint  against  the 
above  respondents  TXO  Production 
Corp.  (TXO)  and  Essex  Exploration.  Inc. 
(Essex).  Panhandle  states  that  in  1967  it 
entered  into  a  gas  purchase  contract 
with  W.B,  Osborn.  jr.,  et  a/..  (Osborn) 
which  provided  for  the  purchase  of  gas 
produced  from  4,156  acres,  including 
acreage  in  sections  16,  17,  and  18, 
Township  27  North,  Range  15  West, 
Woods  County,  Oklahoma;  that  from 
1967  to  1969  Panhandle  purchased  1,981 
MMcf  of  gas  under  such  contract;  and 
that  in  1969  the  Corporation  Commission 
of  Oklahoma  established  a  plan  of 
unitization  requested  by  Osborn  called 
the  Northwest  Avard  Hunton  Lime  Unit 
(Unit)  covering  the  Hunton  Lime 
formation,  a  combination  gas-oil 
reservoir  underlying  six  adjoining 
sections,  16-21,  including  the  contract 
acreage. 

Panhandle  alleges  that  at  the  time  the 
Unit  was  formed  it  was  intended  by 
both  Osborn  and  the  Oklahoma 
Corporation  Commission  to  include  all 
of  the  Hunton  Lime  reservoir;  that  as  a 
result  of  the  Oklahoma  Commission's 
order,  the  three  gas  wells  delivering  to 
Panhandle  under  the  contract  in  sections 
16,  17,  and  18  were  shut  in  to  maintain 
pressure  in  the  reservoir  for  the 
production  of  oil;  that  it  was  intended 
that  the  gas  held  in  the  reservoir  would 
eventually  flow  to  Panhandle  under  the 
contract  when  it  was  no  longer  needed 
for  reservoir  pressure  maintenance. 
Panhandle  further  alleges  that  in  1980, 
Texas  Oil  &  Gas  Corp.,  corporate  parent 
of  respondent  TXO,  completed  a  gas 
well  close  to  the  contract  acreage  and 
the  Unit;  that  Osborn  requested  the 
Oklahoma  Commission  to  limit 
production  of  the  TXO  well  to  maintain 
reservoir  pressure;  that  after  an  appeal 
to  a  state  court,  the  Oklahoma 
Commission  granted  Osborn's  request; 
that  in  1982,  the  respondent  Essex  also 
completed  a  well  close  to  the  contract 
acreage  and  the  Unit,  and  TXO 
completed  a  similar  second  well:  that  in 
1983  the  Unit  requested  the  Oklahoma 
Commission  to  limit  production  of  these 
wells;  that  while  proceedings  were  still 
pending  before  the  Oklahoma 
Commission,  TXO  purchased  the  Unit  in 
settlement  between  itself,  the  Unit,  and 


the  royalty  owners;  that  in  1984,  the 
Unit,  now  owned  by  TXO,  requested 
dismissal  of  all  pending  cases  with  the 
Oklahoma  Commission  and  that  such 
motion  was  granted  by  the  Commission 
on  the  ground  of  mootness.  According  to 
Panhandle,  large  quantities  of  gas  were 
withdrawn  from  the  reservoir  by  the 
TXO  and  Essex  wells  and  sold  to  Delhi 
Gas  Pipeline  Company  and  to  Lukens 
Steel  Company;  that  this  withdrawal 
and  sale  continues;  that  TXO's  and 
Essex's  gas  withdrawals  have  rendered 
nonproductive  due  to  water 
encroachment  two  of  the  three  wells 
originally  flowing  to  Panhandle  from  the 
contract  acreage  and  that  the  third  well 
may  be  similarly  affected;  that  TXO 
refuses  to  deliver  gas  to  Panhandle 
under  the  contract  (as  successor  to 
Osborn)  or  protest  the  gas  withdrawal 
of  still  another  party,  Republic 
Resources  Corporation,  who  has 
completed  a  well  close  to  the  Unit;  and 
that  as  a  result  of  the  actions  of  TXO 
and  Essex  large  quantities — up  to  6.3 
Dcf— of  inexpensive  NGPA  section  104 
reserves,  certificated  for  sale  in 
interstate  commerce,  have  been  lost  to 
Panhandle  and  diverted  from  the 
interstate  market  without  abandonment 
authorization  required  by  section  7(b)  of 
the  Natural  Gas  Act.  Panhandle  requests 
that  the  Commission  determine  that 
TXO  and  Essex  have  unlawfully 
diverted  the  gas.  order  them  to  cease 
and  desist;  and  require  payback  of  low- 
cost  gas  supplies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capilol  Street,  NE.,  'Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  April  24,  1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Respondents'  due  date  for 
answering  the  complaint  is  on  or  before 
April  24,  1985. 

Kenneth  F.  Plumb. 

Secrt'lur} . 

|FR  Doc,  85-7367  Filed  1-27-65;  8:45  am) 

BILLING  CODE  6717-01-M 


(Project.  No.  8123-0011 

Paris  Hydro  Associates;  Surrender  of 
Preliminary  Permit 

Mdrch  25.  19b5. 

Take  notice  that  Paris  Hydro 
Associates.  Permittee  for  the  proposed 
Billings  Project  .\o.  6123,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  August  20.  1984,  and  would 
have  expired  on  January  31,  1986.  The 
project  would  have  been  located  on 
Little  Androscoggm  River  in  Oxford 
County,  Maine.  The  Permittee  states 
that  a  preliminary  study  found  that  the 
project  would  not  be  economically 
feasible  to  develop  at  this  time. 

The  Permittee  filed  the  request  on 
February  25,  1985,  and  the  preliminary 
permit  for  Project  No.  8123  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,"in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb. 
Secretory 

|FR  Di)c  85-7366  Filed  3-27-85;  8:45  am] 
BILUNG  CODE  6717-01-M 

[Docket  No.  GP85-17-O00] 

State  of  West  Virginia,  Section  107 
Determination.  Anvil  Oil  Co..  Inc.. 
Bradley  Davis  No.  1  Well,  FERC  JD  No. 
85-02394;  Petition  To  Reopen  and 
Vacate  Final  Well  Category 
Determination  and  Request  To 
Withdraw 

March  25,  1985. 

On  February  15, 1985,  Anvil  Oil  Co.. 
Inc.  (Anvil)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  petition  to  reopen  and  a 
request  to  withdraw  its  application  for  a 
final  well  category  determination  that 
natural  gas  produced  from  the  Bradley 
Davis  No.  1  Well,  located  in  Ritchie 
County,  West  \'i,'-g;nia.  qualifies  as  high 
cost  natural  gas  under  section  107  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA).' 
Subsequent  to  filing  its  application  for  a 
section  107  well  category  determination 
for  the  Bradley  Davis  Well,  Anvil  filed 
an  application  for  a  section  103  well 
category  determination  also  for  the 
same  well.  Although  Anvil  seeks  to 
withdraw  its  application  to  have  gas 
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produced  from  its  Bradley  Davis  No.  1 
Well  qualified  as  high  cost  natural  gas 
urder  sectiun  107  of  the  N'GPA.  it 
di^sires  that  the  gas  continue  to  be 
qualified  under  section  103  of  the  N'GPA. 
The  determinations  by  the  Sfa'e  of  West 
Virs'nia  Office  of  Oil  and  Gas  that  the 
natural  gas  produced  from  the  Br.idley 
Davis  No.  1  Well  was  hij^h  cost  gas 
under  section  107  of  the  .\GPA  and  new 
onshore  production  well  under  section 
10,3  of  the  NGPA  became  fm.-s!  on 
.Novem.ber  30,  1984  and  February  14, 
l't8,5,  respectively.' 

Anvil  states  that  it  was  operating 
under  a  misapprehension  of  fact  when  it 
submitted  its  NGPA  section  107  filing  as 
It  had  no  knowledge  that  the  gas 
produced  from  the  Bradley  Davis  well 
was  already  dedicated  to  Consolidated 
Gas  Transmission  Corporation 
jConsolidated),  and  would  be  purchased 
b\  Columbia  Gas  Transmission 
Corporation.  Anvil  States  further  that 
iMid  it  been  properly  informed  th.tt  the 
subject  gas  was  dedicated  to 


M.I'A  s, 


lion  S03(JJ  and  18  CHt  2r.S.20J(.»). 


Consolidated  it  would  not  have  initially 
submitted  a  secticjn  107  filing. 

The  Commission  gives  notice  that  the 
question  of  whether  refunds  plus 
interest  as  computed  under  §  154.102(c) 
will  be  required  is  a  matter  which  is 
subject  to  the  review  and  final 
determination  of  the  Commission. 

Within  30  days  of  publication  in  the 
Federal  Register,  any  person  may  file  a 
protest  to  Anvii  s  petition  or  a  petition 
to  intervene  with  the  Federal  Energy 
Rr^;^ulatory  Commission,  82.5  North 
Capitol  Street  NE.  Wanhington,  D.C. 
20426.  If  you  wish  to  become  a  party  to 
this  proceeding,  you  must  file  a  petition 
to  intervene.  See  Rules  214  or  211.* 
Kenneth  F.  Plumb, 
Secretary. 

jFR  Dnc  8.>-7:)69  Fi!edt3-27-85;  8:45  am] 

BILLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 
Cases  Filed;  Week  of  Marcti  1  fhroJg^l 
March  8,  1985 

l^^"'ng  the  Week  of  March  1  through 

'  18  ere  3«5.214  or  385.211  (1983}. 


March  8,  1985,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  com.ments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington.  D.C.  20585. 

George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
March  18. 1985 


Dale 


Wai   4,  1385 


Oo. 


Do.. 


Oo 


Mai   5    I'ias 

Do 

Do 

W^    6.  l«5-. 


Do 


War    7    t985.. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  at  Mai    1  inrougp  Mw   8,  1985) 


Nafne  and  locabon  ot  appr.cant 


Depanrr.«nt  o(  \r\eroi  wasriingion.  DC... 


Earls  B-oad'-xior  Te.aco.  WaslKoglon.  DC HEF-056C 

QijeslQt  Petroleum  Corpotaihjn  and  K>ie  S  McAhstaf i  Hn&-027a  HPH-0272 


else  No 


H6E-0124 


Te>aco.  inc  .  Washir<^!oo.  o  C 


'  Eason  Osl  Company  Wastirfigion.  DC 


I  Petio  P'OCurls,  Inc  .  AncNjf.jQe    Aiaska 

I 
Wrlnam  G    Sack.  w»?s:*:^n  Sp*  nga,  nr.noiS  . 


Bock  Aaiet  Kt^iots,  Ms.won.  Wisconsin,. 


Fa-slad  O*  Ccmipdny   tVasnmgion.  DC 


Oc*!!  Cer-ual  P•it•'^x'^Jm  I  oioo<ai>or.  Washmgion,  DC . 


HHH-OOaj 
HBD-0275    HRH-0273 

MeE-012S 
HFA-«2M 

HEE-OI2a 

HEF-0M7 

HEA-0006 


Type  of  submission 


Enceptkjn  from  ttie  cerMicatrcin  njles  If  gianied  The  Departmenl  of  Iniefky 
wouW  receive  an  encepton  horn  certain  cenilication  reoufements  aopiira. 
ble  to  fust  sellers  o(  cn^oe  oil  as  sel  lo<1^  in  lO  CFR  Part  2i2.  with 
respect   to   its   sskjs   o(   onsroie   crjde   oil    lo    Gienrock    Refmefy.   Inc 

lnip(enieniation  ol  special  'e'und  proceoures  II  granted  Tlie  CWfce  of 
Heacngs  and  Apoea.s  «rouk3  irrTjiemem  Special  Refund  Procedures  pursu- 
ant »  10  C  F  R  Pan  ?05  SuOpart  V,  m  conriection  with  the  August  31 
1981  Consent  Order  emered  'nto  **  Earl's  Broadnioof  Texaco 

Motion  for  discovery  and  reci-esi  tor  evKleniuiry  heanng  H  granted  Discov 
eiy  iwoold  t>e  graniM  ana  an  evioemiary  heanng  would  be  convened  m 
connection  wtn  ttie  State"ieni  ol  Obieclions  submitled  by  Ouestor  Petro'e 
urn  Corporation  and  K,ie  S  M.;Aiister  ir  response  to  a  Proposed  Remec:a! 
Order  issued  to  them  ^Csse  No   hP'0-C269| 

Request  lor  evideniiary  heanng  i(  grariea  An  evidentiary  hearing  would  be 
convened  m  connection  *f^  the  Statement  ot  Factual  Obiections  suCmii- 
led  by  Texaco,  Inc  ir  response  to  a  Proposed  Remedial  Order  asued  lo  il 
(Case  No,  DRO.Oi99i 

Motion  lor  discovery  and  reai,esl  for  evidentiary  hearing  H  granted  Discov- 
ery would  oe  giaried  and  an  evidentiary  heanng  would  be  convened  in 
connection  wnh  the  Staierneni  ol  Detections  submitted  by  Eason  CXI 
Company  m  response  to  a  Pnaposed  Remedial  Order  issued  to  il  (Case 
No,  HRO-0i54| 

Exception  to  tre  repcting  lequtremenls  If  granted  Petro  Products.  Inc 
would  not  be  required  to  die  Form  EiA  782S  Resellers/ Hela*ers  Monthly 
Potnjieum  Product  Sales  Report ' 

Appeal  ol  an  inlormatKin  request  denial  if  granted  The  February  22  1965 
Freedom  of  mlormat'on  P(xiuesl  3en«i  issued  l>y  the  Inspector  Gor>erai 
would  be  rescinded  and  /.iHiam  G  Sack  would  receive  access  to  a  repon 
on  the  Weathenzaton  P'ogra-n  n  Chicago  iC  E  D  A  ) 

Exception  from  the  er^ergy  conservation  program  for  consumer  products,  II 
granted  Bock  Water  heaie's  woukJ  lecaiva  an  exception  from  tr«  provi- 
iKtoi  of  10  C  F  R  Pan  430,  which  would  permit  the  firm  to  modify  ttie 
energy  eficiency  test  procedures  applicable  to  the  Model  32E  orf-»red 
w.^'.er  heater 

Impiernentation  of  special  rei'jnd  procedt.es  it  granted  The  Office  ol 
Heanngs  and  Appeals  wo-w  imoiement  Special  Refund  Procedures  pursu- 
ant to  10  C  F  R  .  Part  205  Sobpan  v,  .n  connectwn  with  the  September  1, 
1981  Consent  Order  entered  .nto  with  Farslad  Oil  Company 

Appeal  of  a  decision  an<l  order  K  granted  '^he  February  5,  1965  Economic 
Regulatory  Administration  Oeciswo  and  Order  No  85-1  issued  to  Crown 
Central  Petroleum  Corporation  by  the  Office  ol  Enforcement  Programs 
would  be  rescinded  wth  respect  to  any  findings  regard»ig  the  acceptab.i  ty 
ot  Crown  Centra)  Petroleum  Corporalkjn's  March  20,  1981  refiling  of  its 
Refiners  Monthly  Cost  Anocalion  Repons, 
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List  of  Cases  Received  by  the  Office  of  hearings  and  Appeals— Continued 

[Aeek  ol  Mar   1  throue^  Mai  e.  1965] 


12397 


DM* 


Do. 


Do.. 


Mar   8,  1985 


Name  and  location  oi  applicant 


Dty^^  Lee  EspenshaOe   New  >'o*>   New  York „ 


Gulf  Energy  8  Development  Corp.,  Washington.  DC  . 


Dersch  OM  Company,  inc  .  Mt  Carmel,  Illinois 


Case  No 


HFA-0281 


HEF-0568 


HEE-0127 


Type  ot  submasior. 


Appeal  o(  an  mfofmatjon  reoues!  denial  M  granteo  The  FaOruary  15  1985 
Fre«»r"  o"  it-tormatio<-  Beooesi  Denia  isstieo  b>  the  Deieise  P'ogra-^ 
0*1ice  wooW  ae  rcscnd«3  ana  Donaifl  ^ee  Eipens.^ac)e  woijic  recs'.'t 
access  ic  oocun-ients  '©lating  ic  hi*  sec;>nry  ctea^ance 

lmplerne"tatio^  o'  specia  'e'onci  proceOures  n  gra-iefl  "^e  D«ce  0' 
Hea'iigs  a-x!  Aptjeait  wouw  ifTpiemen:  Specia'  Se'unc  PrDceau-es  t>ur%j 
am  tc  1;  C  c  R  Par  205  SuOpan  v  .n  coi-wctor-  wf  tne  Msv  '6  ■%4 
Cohseii  Ooe'  enie'eo  inic  wifi  GuM  Ene-g-y  &  Lieveioo''*"!  CoTxyBtic- 

Exceptic-  tc  the  'epoTing  regjirenTc'.s  "  gi-a-iec  De^sC-  Oi  Gompan>  ^k 
wouic  noi  be  'equirec  10  t,ie  Fq-t  E  a-6£'  A-.r,i,a  t:.je.  o,  ano  Kerosene 
Sales  Repot 


Refund  Applications  Received 

(Week  o'  Mar   1  through  Mar  8,  1985] 


Refund  Applications  Received— Continued 

tWee>  ol  Mar   1  thro^Jg^  Mar  8.  19851 


Date 

Name  ol  'eiund  pfoceeding.  narne 

ol  refund  applicant 

3/4/85 

Merlz  E  I    DuPoni   De   Nerrxsur*   i 
Company 

RF76-37 

3  4 '65 

Mertz^Owerts' Corning        Fiberglass 
Corp 

RF76-38 

3  4-85 

Hertz  Meml!  Lynch  4  Co  .  Inc  

RF76-39 

3  4  85 

Henz'G   K  Technologies,  Inc 

RF76-40 

3  4.  85 

Hertz /National  Broadcasting  Co 

RF76-41 

3-4,85 

Hertz/Wamer-Lamoert  Company 

RF76-42 

3-4   85 

Hertz'Shearson  Lehman  American 
Express 

RF76-43 

3/4/85 

Hertz /Great  Lakes  Dredge  S  l^ock 
Cornpany 

RF-'6-44 

3.4-66 

Hertz'S   C   Johnson  &  Son.  Inc 

RF'6-46 

34   85 

Hertz/Union  Carbide  Corp  . 

RF76-46 

3  4  85 

Hertz/Revion.  Inc 

RF76-47 

3  4 '85 

Hertz '  Americar  Broadcasting  Co 

RF76-48 

34   86 

Amtel  Kerr  McGee  Corporaton 

RF47-50 

3  4'85 

Van  Gas/Burlie  NK:hoison 

RF68-16 

3  4  65 

Amtel  'Worltingham's  Fnerv3  Oii   inc 

RF4&-52 

3  4  85 

Amiei'Cootc  Oil  Co  ,  Inc....- 

RF46-53 

3,4   86 

Amtei/TomiT»y  Oil  Co  .  Inc 

flF46-54 

3  4,  85 

Amie;/Fairway  Oil   Inc  

RF46-55 

3  4  85 

Hertz  Amoncan  Financial  Corp 

RF76-49 

3  4.85 

Hertz'Sperr  Corporalon 

RF76-50 

3  4  85 

HertZ'  Outboard  Manne  Corp  

RF76-51 

3  4. 85 

Hertz 'Rexrxxd              

RF7&-62 

3  6  85 

HF76-74 

3  5  85 

RF76-76 

35  85 

Hertz  West  Point  Pepperetl 

RF76-77 

3  5  85 

Herz.'IntI  Minerals  &  Chemicai 

RF''6-78 

3/5  85 

Hertz/TRW  Systems  Group 

RF 76-79 

3.5  65 

Hertz .  Pennzoil    

RF76-80 

3  5. 85 

Hertz  Ferro  Corp 

RF75-81 

3. 5' 85 

Hertz  Arco  Oi  &  Gas  Company 

RF 76-82 

3.5'85 

Hertz  Bfown  Group,  inc 

RF76-83 

3  6  86 

Hertz '  Hams  Corporauon 

RF76-75 

3 '6 '86 

Amoco  Indiana    

RQ21-165 

3  6  86 

Hertz  Johnson  Control  Inc 

RF76-84 

3/6.85 

Hertz /The  Coco  Corp     

RF76-85 

3  6  86 

Hertz 'Consolidated  Foods 

RF  76-86 

3.6.'85 

Hertz/H  K  Ferguson  Company 

HF76-87 

3. 6. 85 

Hertz'Perkin  Elmer  „ 

RF76-8e 

3  6.  85 

Hertz'Kemper  Group    

RF76-«9 

3'6/86 

Hertz  ITT  CorporaDor^    

RF76-90 

3/6/85 

Hertz '  Research  ConirereW 

RF76-91 

3/6'85 

Hertz  Champion  intennational  Corp 

RF76-92 

3/6  86 

Hertz  Gnjmman  Aerospace  Ccp 

R> 76-93 

3/6'86 

Hertz  Mead  Corporatran 

RF 76-94 

3/6/85 

Hertz/lnternationa!    Meials    &    Ma- 
chine 

RF  76-95 

3 '6  85 

Hertz. Nabisco  Brands   Inc 

RF  76-96 

3/6  85 

Hertz  AVCC  Corporauon.... 

RF76-97 

3 '6/85 

Hertz  NCR  Corporation     

RF76-98 

3/6 '85 

Hertz  Westinghouse  Eiectnc  Corp  . , 

RF76-99 

3.6/85 

MAPCC  Northern  Illinois  Gas  Com- 
pany 

RF108-1 

3/6/85 

MAPCO'Shell  Oil  Company          

RF108-2 

3/7/85 

Hertr/Amencan     Hospital     Supply 
CorporatHjn 

RF76-1O0 

3/7/85 

Hertz  Bucyrus-Ene  Company   

RF76-101 

3/7/85 

Hertz'Tne  3DC  Groups.  Inc 

RF76-102 

3/7/85 

Hertz  Chesebrough-Ponds,  inc  

RF76-103 

3/7/85 

Richards  Arrrvxjr  &  Company 

RF76-24 

3/8/85 

van  Gas  Alfred  B  Wiederhoii         . 

RF68-16 

3/8/85 

Van  Gas  James  R   Fcxtws    

RF68-19 

3/8/85 

Hertr  '  Peabody  tniernational  Corp 

RF76-104 

3.8/85 

Palo  Pinto  Mississippi   

RQ5-166 

3/8/85 

Palo  Pinto '  Alabama 

H05-167 

3/8/85 

Paio  Pinto  Iowa 

R05-168 

Date 


Name  0'  refund  proceeding /name 
of  refund  applicant 


Case  No 


3 '8  86 

Pale  Pinto  'indiant 

R05-169 

3  8  85 

Palo  Pinto/Ohio _ 

RO5-170 

3  8  86 
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BILLING  CODE  M50-01-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE, 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  S6.193.20  in  consent  order 
funds  to  members  of  the  public.  This 
money  is  being  held  in  escrow  following 
the  settlement  of  an  enforcement 
proceeding  involving  E.M.  Bailey 
Distributing  Company.  Inc.  of  Paducah, 
Kentucky  (Case  \o.  HEF-0033). 
DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue. 
SW..  Washington,  D.C.  20585,  All 
comments  should  conspicuously  display 
a  reference  to  Case  No,  HEF-0033. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan.  Associate  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  SW., 
Washington,  D.C.  20,585,  (202)  252-2860. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  a  consent  order 
entered  into  by  E.M.  Bailey  Distributing 
Company,  Inc.  (EMB)  of  Paducah, 
Kentucky,  which  settled  possible  pricing 
violations  in  the  firm's  sales  of  certain 
refined  petroleum  products  to  wholesale 
and  retail  customers  during  the  audit 
period. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  the  escrow  account 
funded  by  EMB  pursuant  to  the  consent 
order.  The  DOE  has  tentatively 
established  procedures  under  which 
purchasers  of  refined  petroleum 
products  from  EMB  during  the  audit 
period  may  file  claims  for  refunds  from 
the  consent  order  fund.  Applications  for 
refund  should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be  given 
when  the  submission  of  claims  is 
authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  seni 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  and  5:00  p,m„  Monday  through 
Friday,  except  Federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234,  1000  Independence  Avenue, 
SW,.  Washington,  D,C,  20585, 
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Dated:  March  18.  1965. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Special  Refund  Procedures 

Name  of  Firm:  E.M.  Bailey  Distributing 
Companv.  Inc. 

Date  of  Filing:  October  13. 198.3. 

Case  Number:  HEF-0033. 

The  procedural  regulations  of  the 
Department  of  Energy  (IX)E)  provide 
that  the  Econinic  Regulatory 
Administration  jfclRA)  may  request  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  implement  special  refund  procedures 
for  the  purpose  of  providing  restitution 
to  persons  who  were  injured  by  alleged 
or  adjudicated  violations  of  DOE 
regulations.  See  10  CP'R  Part  205. 
Subpart  V.  The  Subpart  V  process  may 
be  used  in  situations  where  the  DOE  is 
unable  to  identify  readily  those  persons 
who  may  have  been  injured  by  such 
alleged  or  adjudicated  violations  or  to 
ascertain  readily  the  amounts  of  such 
persons'  injuries.  For  a  more  detailed 
discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
oblamed  as  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
8  DOE  «]  82.597  (1981)  [Vickers). 

I.  Background 

On  October  13. 1983.  the  ER.A  filed  a 
petition  requesting  that  the  OHA 
establish  a  refund  proceeding  in  order  to 
distribute  funds  received  pursuant  to  a 
Consent  Order  entered  into  by  the  DOE 
and  E.M.  Bailey  Distributing  Co.,  Inc. 
(EMB).  EMB  is  a  "reseller-retailer"  of 
refined  petroleum  products  as  those 
terms  were  defined  at  10  CFR  212. ,31, 
and  is  located  in  Paducah,  Kentucky, 
with  subsidiary  operations  in  Mayfield, 
Murray,  and  Benton.  Kentucky.  .\r\  ERA 
audit  of  E.V1B  revealed  possible 
violations  of  the  Mandatory  Petroleum 
Price  Regulations  during  the  period 
.November  1,  1973  through  March  31, 
1974  (the  audit  period).  Subsequently,  on 
)une  21. 1979  EMB  entered  into  a 
consent  order  with  the  DOE  in  order  to 
settle  its  dispute  with  the  DOE  and  to 
resolve  potential  civil  liability  with 
respect  to  certain  sales  of  refined 
petroleum  products. 

The  EMB  Consent  Order  covers  sales 
of  motor  gasoline,  kerosene,  and  diesel 
fuel  during  the  audit  period.  The 
Consent  Order  refers  to  the  ER.-X's 
allegations  that  E.MB  sold  these  covered 
products  in  violation  of  the  reseller/ 
retailer  price  rule  at  10  CFR  212.93.  but 
states  that  in  consideration  of  EMB's 
implementation  of  the  terms  and 


conditions  of  the  Consent  Order.  EMB 
will  be  deemed  to  have  been  in 
compliance  with  the  price  rule  during 
the  audit  period.  Under  the  terms  of  the 
Consent  Order.  EMB  agreed  to  make 
direct  refunds  totalling  $30,935.53  to 
customers  who  were  identified  as 
allegedly  overcharged  parties.  In 
addition,  EMB  issued  a  check  payable  to 
the  DOE  in  the  amount  of  S6.193.20  to 
provide  restitution  for  unidentified  EMB 
customers  in  the  following  categories:  (i) 
Retail  dealers  of  Chevron  USA-branded 
regular  or  supreme  motor  gasoline, 
diesel  fuel  or  kerosene,  (ii)  industrial 
end-users  who  purchased  kerosene  not 
sold  under  the  Chevron  USA  brand,  and 
(iii)  retail  customers  who  purchased 
premium  or  regular  motor  gasoline  from 
three  EMB  retail  outlets  that  did  not  sell 
under  the  Chevron  USA  brand.'  This 
Proposed  Decision  concerns  the 
distribution  of  the  $6,193.20.  which  is 
currently  held  in  a  DOE  escrow  account, 
plus  accumulated  interest.* 

II.  Proposed  Refund  Procedures 

We  have  considered  the  ERA's 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  and  have 
determined  that  it  is  appropriate  to 
establish  such  procedures  with  respect 
to  the  funds  remitted  by  EMB.  As  we 
have  stated  in  previous  Decisions, 
refunding  moneys  obtained  through 
DOE  enforcement  proceedings  to  parties 
who  were  injured  by  alleged  or 
adjudicated  violations  is  the  focus  of 
Subpart  V  proceedings.  See  generally 
Vickers. 

Based  upon  our  experience  with 
Subpart  V  cases,  we  propose  that  the 
distribution  of  refunds  in  the  present 
case  should  take  place  in  two  stages.  In 
the  first  stage,  we  will  attempt  to  refund 
moneys  to  customers  who  were  injured 
by  EMB's  alleged  overcharges  during  the 
consent  order  period.'  After  meritorious 


'  The  F.VIB  retail  ouliels  covered  by  this  provision 
of  the  Consent  Order  are:  Fredonia  Speedway. 
Irtck's  Speedway,  and  Park  Avenue  Speedway.  The 
fark  Avenue  Speedway  outlet  s  motor  gasoUne 
sales  are  only  subiect  to  the  ConjenI  Order  through 
lanuary  1, 1974,  since  EXffl  ceased  operating  that 
outlet  after  that  date. 

'  Under  the  terms  of  the  Consent  Order 
negotiated  by  ERA  and  E.MB.  the  firm  was  permitted 
lo  offset  unpaid  debts  of  its  ciisiomers  against  the 
balance  of  the  $77,321  61  of  overcharges  alleged  in 
the  EV1B  audit 

'  Customers  who  received  direct  refunds  under 
the  terms  of  the  EMB  Consent  Order  shall  not  be 
eligible  for  further  refunds  bated  on  purchases  for 
which  ihey  have  already  received  a  refund.  Such 
purchasers  shall  be  eligible  for  refunds,  however  if 
they  made  other  purchases  as  members  of  the 
customer  categories  noted  above. 


claims  are  paid  in  the  first  stage,  a 
second-stage  refund  procedure  may 
become  necessary. 

Potential  claimants  in  this  proceeding 
will  fall  into  the  following  categories:  (i) 
Resellers  (including  retailers)  of  the 
products  specified  in  the  EMB  Consent 
Order,  and  (ii)  firms,  individuals,  or 
organizations  that  were  consumers  of 
the  consent  order  products.  In  keeping 
with  the  intent  of  the  Consent  Order, 
claimants  will  be  required  to  make  a 
showing  that  they  fall  into  one  of  the 
categories  of  EMB  customers  specified 
above  as  intended  recipients  of  refunds 
in  this  proceeding.  As  explained  below, 
we  propose  that  the  consent  order  funds 
be  distributed  to  eligible  claimants  who 
demonstrate  that  they  have  been  injured 
by  EMB's  alleged  pricing  practices. 

As  in  many  prior  special  refund  cases, 
we  will  adopt  certain  presumptions  in 
order  that  refunds  may  be  distributed 
efficiently  and  equitably.  First,  we 
propose  to  adopt  a  presumption  that  the 
alleged  overcharges  on  which  the 
S6.193.20  Consent  Order  fund  is  based 
were  dispersed  equally  in  all  of  EMB's 
sales  to  the  customer  categories 
specified  above  during  the  consent  order 
period.  OHA  has  referred  to  this 
presumption  in  the  past  as  a  volumetric 
refund  amount.  Second,  we  intend  to 
adopt  a  presumption  of  injury  with 
respect  to  small  claims. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

In  establishing  standard*  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective,  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions  we 
are  proposing  to  adopt  in  this  case  are 
used  to  permit  claimants  to  participate 
in  the  EMB  refund  proceeding  without 
incurring  disproportionate  expenses, 
and  to  enable  the  OHA  to  consider  the 
refund  applications  in  the  most  efficient 
way  possible  in  view  of  the  limited 
resources  available. 

The  volumetric  refund  presumption 
which  we  propose  to  establish  in  this 
proceeding  assumes  that  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  product  sold  by  EMB  to  the 
categories  of  customer  mentioned 
earlier.  However,  we  also  recognize  that 
the  impact  on  an  individual  purchaser 
could  have  been  greater,  and  any 
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purchaser  will  be  allowed  to  file  a 
refund  application  based  on  a  claim  that 
it  suffered  a  disproportionate  share  of 
the  alleged  overcharges.  See.  e.g.,  Amti'l. 
Inc..  12  DOE  \  85.073  (1984):  Sid 
Richardson  Carbon  and  Gasoline  Co. 
and  Richardson  Products  Co./Siouxland 
Propane  Co..  12  DOE  I  85.054  at  88.164 
(1984).  To  determine  the  per  gallon 
\  ulumetric  factor  m  the  instant 
proceeding,  the  $6,193.20  consent  order 
amount  will  be  divided  by  the  estimated 
total  volume  of  refined  petroleum 
products  which  EMB  sold  during  the 
consent  order  period  to  the  appropriate 
classes  of  purchaser.*  Suing  the 
information  available  to  us  at  the 
present  time,  the  volumetric  amount  in 
this  proceeding  will  be  $0.00107  per 
gallon  (56.193.20  divided  by  3,707,541 
gallons)  Refunds  will  be  calculated  by 
multiplying  the  volumetric  factor  by  the 
total  amount  of  the  consent  order 
product  that  an  applicant  purchased 
from  EMB.  The  interest  which  has 
accrued  on  the  money  in  the  escrow 
account  will  be  distributed  to  each 
successful  claimant  in  proportion  to  its 
refund  amount. 

The  second  presumption  we  propose 
to  establish  invoKes  small  claims  made 
by  resellers.  In  general,  resellers  who 
file  refund  cliams  in  Subpart  V 
proceedings  are  required  to  establish 
that  they  absorbed  the  alleged 
overcharges.  To  make  this  showing,  they 
must  demonstrate  that,  at  the  time  they 
purchased  refined  petroleum  products 
from  a  consent  order  firm,  market 
conditions  would  not  permit  them  to 
increase  their  prices  to  pass  through  the 
additional  costs  associated  with  the 
alleged  overcharges.  However,  in  this 
case,  as  in  prior  special  refund 
proceedings,  we  will  adopt  a 
presumption  that  reseller  claimants  for 
small  refunds  were  injured  by  EMB's 
alleged  overcharges.  See  Midwest 
Industrial  Fuels.  Inc..  12  DOE  \  85.131 
(1984).  As  we  have  stated  in  many  prior 
refund  Decisions,  there  may  be 
considerable  expenses  involved  in 
gathering  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  In 
order  to  prove  such  a  claim,  an 
applicant  must  compile  and  submit 
detailed  factual  information  regarding 
the  impact  of  alleged  overcharges  which 
in  the  present  case  took  place  more  than 
ten  years  ago.  This  procedure  is 


generally  time-consuming  and 
expensive,  and  in  the  case  of  small 
claims,  the  cost  to  the  firm  of  gathering 
this  factual  information  and  the  cost  to 
the  OUA  of  analyzing  it  may  be  many 
times  the  expected  refund  amount. 
Failure  to  allow  simplified  application 
procedures  for  small  claims  could 
therefore  operate  to  deprive  injured 
parties  of  the  opportunity  to  obtain 
refunds.  The  use  of  presumptions  is  also 
desirable  from  an  administrative 
standpoint,  because  it  allows  the  OHA 
to  process  a  large  number  of  routine 
refund  claims  quickly,  and  therefore  to 
use  its  limited  resources  more 
efficiently. 

Under  the  small  claims  presumption 
we  are  adopting,  a  reseller  or  retailer 
claimant  will  not  be  required  to  submit 
any  additional  evidence  of  injury 
beyond  purchase  volumes  unless  its 
volumetric  refund  exceeds  S5.000.*  See 
Aztex  Energy  Co..  12  DOE  ^  85.116 
(1984)  and  cases  cited  therein.  In  light  of 
the  fact  that  the  escrow  amount  in  this 
proceeding  is  only  slightly  more  than 
$5,000,  we  find  it  extremely  likely  that 
all  reseller  claimants  in  the  specified 
classes  of  purchaser  fall  under  the 
threshold  level. 

In  addition  to  the  presumptions  we 
intend  to  adopt  in  this  proceeding,  we 
are  making  a  finding  that  end-users  or 
ultimate  consumers  whose  business  is 
unrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  overcharges 
settled  by  the  EMB  Consent  Order. 
Unlike  regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  increased  cost  of 
petroleum  products  on  the  final  prices  of 


*  Pursuant  to  the  EMB  Consent  Order,  ont  of  thu 
retail  dealers  who  purchased  Chevron  USA- 
branded  motor  gasoline  from  EMB.  Joe  Douglas. 
was  enlilled  to  a  direct  refund  Mr.  Douglas  is 
therefore  not  entitled  to  a  refund  in  this  proceeding 
based  on  purchases  of  motor  gasoline  and  the 
volumes  purchased  by  him  have  therefore  been 
deducted  from  EMB's  sales  volumes  for  the  purpose 
of  computing  the  voiumelric  refund  amount 


'  Several  groups  of  purchasers  shall  be  presumed 
not  to  have  been  injured  by  any  overcharges,  and 
will  therefore  be  ineligible  for  refunds  in  this 
proceeding.  For  example,  resellers  thai  were  spot 
purchasers  from  EMB  will  be  ineligible  to  receive 
any  refunds,  unless  they  make  a  showing  that 
rebuts  the  presumption  thai  they  were  not  injured. 
As  we  have  previously  noted,  spot  purchasers 
would  not  have  made  spot  market  purchases  of  a 
firm's  product  at  increased  prices  unless  they  were 
able  to  pass  through  the  full  amount  of  the  firm's 
quoted  selling  price  at  the  time  of  purchase  to  their 
own  customers.  See  Vickers.  8  DOE  al  B5.3!»-9r.  In 
order  to  overcome  the  rebuttable  presumption  that 
they  were  not  injured,  spot  purchasers  should 
submit  additional  evidence  to  establish  that  it 
would  be  inappropriate  to  presume  that  they  had 
discretion  as  to  where  and  when  to  make  (he 
purchse(s)  upon  which  the  refund  claim  is  based. 
Moreover,  purchasers  from  EMB  that  were  affiliated 
with  EMB  in  such  a  way  that  any  rrfufids  received 
by  them  would  inure  to  FAlB's  benefit,  e.g.  rtrlail 
outlets  owned  and  operated  by  FMB.  shall  be 
ineligible  for  refunds 


non-petroleum  goods  and  ser\  ices 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See  Office  of 
Enforcement.  Economic  Regulatory 
Administration:  In  the  Matter  of  PVM 
Oil  Associates.  Inc..  10  DOE  !"  85,072 
(1983):  See  also  Texas  Oil  F  Gas  Corp.. 
12  DOE  T  85.069  at  88.209  (1984).  and 
cases  cited  therein.  We  have  therefore 
concluded  that  end-users  of  petroleum 
products  covered  by  the  EMB  Consent 
Order  need  only  document  their 
purchase  volumes  from  EMB  in  order  to 
make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 

We  further  propose  to  establish  a 
minimum  amount  of  $15  for  refund 
claims.  We  have  found  through  our 
experience  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
S15  outweighs  the  benefits  of  restitution 
in  those  cases.  See.  e.g..  Office  of 
Special  Counsel.  10  DOE  T  85,048  at 
88.214  (1982):  see  also  10  CFR  205.286(b). 
The  amount  of  product  which  an 
applicant  must  have  purchased  from 
EMB  during  the  consent  order  period  in 
order  to  be  eligible  for  the  minimum 
refund  is  8.982  gallons. 

Refund  applications  in  this  proceeding 
should  not  be  filed  until  a  final  Decision 
and  Order  is  issued.  Detailed 
procedures  for  filing  applications  will  be 
provided  in  the  final  Decision  and 
Order.  Before  disposing  of  any  of  the 
funds  received,  we  intend  to  publicize 
the  distribution  process  and  to  provide 
an  opportunity  for  any  affected  party  to 
file  a  claim.  In  addition  to  publishing 
copies  of  the  proposed  and  final 
Decisions  in  the  Federal  Register,  we 
will  provide  copies  to  potential 
claimants  whose  names  we  have 
obtained  from  the  audit  file,  and  to 
several  petroleum  marketing 
organizations.  We  will  also  continue  our 
efforts  to  obtain  a  more  comprehensive 
list  of  the  names  and  addresses  of 
petentiai  claimants. 

In  the  event  that  money  remains  after 
all  first-stage  claims  have  been  disposed 
of,  those  funds  could  be  distributed  in 
various  ways.  We  will  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first- 
stage  refund  procedure  is  completed. 

It  is  therefore  ordered  that: 

The  refund  amount  remitted  to  the 
Department  of  Energy  by  E.  M..  Bailey 
Distributing  Company,  Inc.  pursuant  to 
the  Consent  Order  executed  on  June  21. 
1979  will  be  distributed  in  accordance 
with  the  foregoing  Decision. 

[I'R  Doc  B5--42b  Filed  3-Z7-85:  8:45  am) 
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Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and 
Appeals.  DOE. 

action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  ilearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  S50.000  and  Si 00.000 
obtained  as  result  of  Consent  Orders 
which  the  DOE  entered  into  with  Moore 
Terminal  and  Barge,  Ltd..  and  Point 
Landing.  Inc..  both  reseller-retailers  of 
refined  petroleum  products.  Moore 
Termind!  and  Barge  is  located  in 
Monroe,  Louisiana;  Point  Landing  is  in 
Harahan.  Louisiana. 
DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Moore  or  Point 
Landing  consent  order  funds  must  be 
received  within  90  days  of  publication  of 
this  notice  in  the  Federal  Register.  All 
applications  should  refer  to  C.ise 
Number  HEF-0132  or  HEF-01.52  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals.  Department  of 
Energy,  1000  Independence  Ave.,  S\V.. 
Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Resner.  Office  of  Ilearings  and 
Appeals,  1000  Independence  Ave..  SVV.. 
Washington.  DC.  20585  (202)  252-6602. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Section  205.282(b)  of 
the  procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
§  205.282(b),  notice  is  hereby  given  of 
the  issuance  of  the  Decision  and  Order 
set  out  below.  The  decision  relates  to 
two  consent  orders  entered  into  by 
Moore  Term.inal  and  Barge,  Ltd.  (Moore) 
and  Point  Landing,  Inc.  (Point  Landing). 
The  Moore  consent  order  settled 
possible  pricing  violations  in  the  firm's 
sales  of  petroleum  products  to 
customers  during  the  period  October  1, 
1973  through  Septermber  30, 1974;  the 
Point  Landing  consent  order  settled 
alleged  pricing  violations  in  the  firm's 
sale  of  petroleum  products  to  its 
customers  during  the  period  of  October 
1,  1973  through  .November  30,  1974.  A 
Proposed  Decision  and  Order  tentatively 
establishing  refund  procedures  and 
soliciting  comments  from  the  public 
concerning  the  distribution  of  the  Moore 
and  Point  Landing  consent  order  funds 
was  issued  on  January  4.  1985.  50  FR 
4785  (February  1,  1985). 

Today's  Decision  sets  forth  final 
procedures  and  standards  that  the  DOE 
formulated  to  distribute  the  contents  of 
two  escrow  accounts  funded  by  Moore 
and  Point  Landing  pursuant  to  the 
respective  consent  orders.  In  the  case  of 


Moore,  the  DOE  has  decided  that  the 
consent  order  funds  should  be 
distributed  to.two  first  purchasers  after 
each  has  filed  an  application  for  refund. 
In  the  case  of  Point  Landing,  the  DOE 
proposes  that  the  consent  order  funds 
should  be  distributed  to  thirty-one 
pruchasers  after  each  files  an 
application  for  refund.  The  purchasers  in 
both  of  these  cases  were  identified  by 
DOE  audits  and  were  allotted  funds 
based  on  presumptions  of  injury  which 
the  DOE  has  utilized  in  past 
proceedings.  In  both  cases,  however, 
applications  for  refund  will  be  accepted 
from  pruchasers  not  identified  by  the 
DOE  audits. 

As  the  Decision  and  Order  published 
with  this  Notice  idicates.'applications 
for  refunds  may  now  be  filed  by 
customers  who  purchased  petroleum 
products  from  Moore  or  Point  Landing 
during  the  audit  periods.  Applications 
will  be  accepted  provided  they  are 
received  no  later  than  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register.  The  specific 
information  required  in  an  application 
for  refund  is  set  forth  in  the  Decision 
and  Order. 


\riiigs  and  Appeals. 


Dated:  March  15, 1^5. 
George  B.  Breznay,     I 

Director.  Office  ofHeqi 
I 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

\anws  of  Finns:  Moore  Terminal  and 
Barge  Company,  Ltd.  Point  Landing,  Inc. 

Dale  of  Filing:  October  13,  1983. 

Case  Numbers:  HEF-0132  and  HEF- 
0152. 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE).  10  CFR  Part  205,  Subpart  V.  on 
October  13, 1983,  the  Economic 
Regulatory  Administration  (ERA),  fded  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA). 
The  petition  requests  that  the  OHA 
formulate  and  implement  procedures  for 
the  distribution  of  funds  received  in 
connection  with  consent  orders  that 
ERA  entered  into  with  Moore  Terminal 
and  Barge  Co.,  Ltd.  (Moore),  and  Point 
Landing.  Inc.  (Point  Landing). 

I.  Background  I 

Each  of  these  firms  is  a  "reseller- 
retailer"  of  "covered"  products  as  those 
terms  were  defined  in  10  CFR  212.31. 
Moore  is  located  in  Monroe,  Louisana: 
Point  Landing's  main  office  is  in 
Harahan,  Louisana.  A  DOE  audit  of 
each  firm's  records  revealed  possible 
violations  of  the  Mandatory  Petroleum 


Price  Regulations.  10  CFR  Part  212, 
Subpart  F.  Subsequently,  each  firm 
entered  into  a  consent  order  with  DOE. 
Each  consent  order  refers  to  the  ER.A's 
allegations  of  overcharges  but  notes  that 
no  findings  of  violation  were  made. 
Each  consent  order  also  states  that  the 
subject  firm  does  not  admit  that  it 
committed  any  such  violations.  A  brief 
discussion  of  the  other  pertinent  matters 
covered  by  each  consent  order  follows. 

The  Moore  consent  order  covers  the 
period  October  1, 1973,  through 
September  30,  1974.  The  DOE  audit 
alleges  that  during  that  period  the  firm 
committed  possible  pricing  violations 
amounting  to  8942,180.27  with  respect  to 
its  sales  of  No.  2-D  diesel  fuel  and  No.  6 
fuel  oil.  In  order  to  settle  all  claims  and 
disputes  between  Moore  and  DOE 
regarding  the  firm's  sales  of  these 
refined  petroleum  products  during  the 
audit  period,  Moore  and  the  DOE 
entered  into  the  consent  order  on 
August  29,  1977.  According  to  the  Moore 
consent  order,  the  firm  agreed  to  refund 
$367,182.68,  plus  interest,  directly  to  its 
custom.ers.' However,  Moore  was  unable 
to  locate  three  of  its  customers  and 
consequently  was  unable  to  distribute 
5177,104,02  of  the  alleged  overcharges. 
On  December  18. 1980  the  consent  order 
was  rescinded  in  part  and,  on  February 
6,  1981,  Moore  accepted  a  modification 
of  the  terms  of  the  consent  order  and 
agreed  to  pay  850,000  in  full  settlement 
of  the  consent  order.  The  350,000  was 
paid  to  the  DOE  on  March  2. 1981,  and 
deposited  into  an  interest  bearing 
escrow  account. 

The  Point  Landing  consent  order 
covers  the  period  October  1, 1973. 
through  November  30,  1974,  The  DOE 
audit  reveals  possible  pricing  violations 
amounting  to  8212,216.59  ^  with  respect 
to  sales  of  No.  2  diesel  fuel  during  the 
audit  period.  In  order  to  settle  all  claims 
and  disputes  between  Point  Landing  and 
the  DOE  regarding  the  firm's  sales  of 
No.  2  diesel  fuel  during  the  audit  period. 
Point  Landing  and  DOE  entered  into  the 
consent  order  on  September  9, 
1980.^According  to  the  Point  Landing 


'  The  audit  file  contains  letters  from  Moore  to  Itie 
DOE  which  indicate  that  .Moore  distributed  direct 
refunds  to  all  but  three  of  the  purchasers  covered  by 
the  consent  order. 

'  The  initial  audit  alle^pd  pricing  violations 
amounting  to  $424,432,18.  Subsequent  modifications 
and  recalculations.as  well  as  considerations  of 
refunds  previously  made  directly  by  Point  Landing 
to  its  customers,  produced  a  reduction  of  S2i2.216..')9 
in  the  alleged  overcharges  just  prior  to  the 
execution  of  the  consent  order. 

'  The  consent  order  resolved  an  outstanding 
proposed  remedial  order  issued  on  March  31, 1978 
(Case  .\o.  DRO-0029). 
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consent  order,  the  firm  agreed  to  deposit 
5100,000  into  an  interest  bearing  escrow 
account  for  ultimate  distribution  by 
DOE.  The  consent  order  funds  were  paid 
in  full  on  October  10. 1980. 

On  )anuary  4,  1985.  a  Proposed 
Decision  and  Order  (PDSO)  was  issued 
which  set  forth  a  tentative  plan  for  the 
distribution  of  the  Moore  and  Point 
Landing  consent  order  funds.  50  FR  47B5 
(February  1.  1985).  The  PD*<0  sUitrd  that 
the  basic  purpose  of  a  special  refund 
proceeding  is  to  rriake  restitution  for 
injuries  which  were  probably  suffered 
as  a  result  of  alleged  or  actual  violations 
of  the  DOE  regulations.  In  order  to  effect 
restitution  in  this  proceeding,  we 
tentatively  determined  to  rely,  in  part, 
on  the  information  contained  in  the 
relevant  ERA  audit  files.  The  PD&O 
states  that  this  approach  is  warranted 
based  upon  our  experience  in  prior 
Subpart  V  cases  where  all  or  most  of  the 
purchasers  of  a  firm's  products  are 
identified  in  the  audit  file.  See,  e.g.. 
Marion  Corp..  DOE  \  85,014  (1984) 
(Marion).  Under  such  circumstances,  a 
more  precise  determination  with  respect 
to  the  identity  of  the  allegedly 
overcharged  parties  was  possible.  A 
copy  of  the  PD&O  was  published  in  the 
Federal  Register  and  comments  were 
solicited  regarding  the  proposed  refund 
procedures.  In  addition,  a  copy  of  the 
PD8cO  was  sent  to  each  purchaser 
identified  in  the  ERA  audit  file.* 

None  of  Point  Landing's  customers 
filed  comments  objecting  to  the 
proposed  procedures.  Comments  were 
filed,  however,  by  one  of  Moore's 
customers.  Dixie  Oil  Company  (Dixie). 
In  these  comments,  which  pertain  to  the 
general  presumption  against  making 
refunds  to  spot  purchasers,  Dixie 
attempts  to  show  that  while  the 
purchase  which  it  made  from  Moore 
was  a  spot  purchase,  Dixie  was 
nevertheless  injured.  The  firm  does  not 
object  to  our  adopting  the  presumption 
that  generally  spot  purchasers  were  not 
injured  by  pricing  violations  [see 
discussion  infra).  Since  the  purpose  of 
this  Decision  and  Order  is  limited  to 
establishing  procedures  to  be  used  for 
filing  and  processing  claims,  we  wil 
reserve  our  determination  on  Dixie's 
contention  until  we  consider  firm's 
.Application  for  Refund.  This  Decision 
will  only  set  forth  the  information  that  a 
purchaser  of  Moore  or  Point  Landing 
products  should  submit  in  an 
Application  for  Refund  in  order  to 


*  Some  of  the  copies  of  the  PD&O  which  were 
mailed  to  the  identified  purchasers  were  returned 
unclaimed.  We  .itlemptcd  to  contHct  these 
purchasers,  but  were  unaliale  to  do  so.  As  a  result, 
copies  of  this  Final  Decision  and  Order  cannot  be 
sent  to  these  purchasers.  However,  narh  may  still 
submit  an  application  for  refund. 


establish  eligibility  for  a  portion  of  the 
consent  order  funds. 

II.  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  the  OHA  in  fomulating  and 
implementing  a  plan  of  distriution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding  10  CFR  Part 
205.  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  readily  identify  those 
persons  who  likely  were  injured  by 
alleged  overcharges  or  to  ascertain  the 
amount  of  these  injuries.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement,  9  DOE  \  82,508 
(1981),  and  Off  ice  of  Enforcement.  8 
DOE  T  82.597  (1981). 

In  the  PD&O  we  stated  that  during  the 
Moore  audit,  three  first  purchasers  were 
identified  as  having  allegedly  been 
overcharged.  The  Point  Landing  audit 
shows  that  the  alleged  overcharges 
settled  by  its  consent  order  were  the 
result  of  sales  to  thirty-three  first 
purchasers.  We  know  that  the  DOE 
audit  files  do  not  necessarily  provide 
conclusive  evidence  as  to  the  identity  of 
all  possible  refund  recipients  or  the 
refund  that  may  be  appropriate. 
However,  the  information  contained  in 
these  audit  files  may  reasonably  be  used 
for  guidance.  See  Armstrong  and 
Associates/City  of  San  Antonio.  10  DOE 
f  85,050  at  88,259  (1983).  In  Marion  we 
stated  that  "the  information  contained 
in  the  .  .  .  audit  file  can  be  used  for 
guidance  in  fashioning  a  refund  plan 
which  is  likely  to  correspond  more 
closely  to  the  injuries  probably 
experienced  than  would  a  distribution 
plan  based  solely  on  a  volumetric 
approach."  12  DOE  at  88,031.  In  previous 
cases  of  this  type,  we  have  proposed 
that  the  funds  in  the  escrow  account  be 
apportioned  either  among  the  customers 
identified  by  the  audit  or  to  their 
downstream  purchasers.  See.  e.g.,  Bob's 
Oil  Co..  12  DOE  \  85.024  (1984):  Brown 
Oil  Co..  12  DOE  l  85.028  (1984): 
Reinhard  Distributors.  Inc..  12  DOE 
I  85.137  (1984).  The  first  purchasers 
identified  by  the  audits,  along  with  the 
share  of  the  settlement  amount  allotted 
to  each  by  ERA,  are  listed  in 
Appendices  A  and  B. 

Identification  of  first  purchasers  is 
only  the  initial  step  in  the  distribution 
process.  We  must  also  determine 
whether  these  first  purchasers  were 
injured  or  whether  any  or  all  of  the 
alleged  overcharges  were  passed  on.  As 
we  stated  in  the  PD&O,  we  will  also 
adopt  certain  presumptions  in  order  to 


determine  a  purchaser's  level  of  injurj' 
and  thereby  distribute  the  escrow 
accounts  in  Ihi;,  case.  Presumptions  in 
refund  cases  are  specifically  authorized 
by  applicable  DOE  procedural 
regulations.  Section  205.282|e)  of  those 
regulations  sTaTes  that: 

|i]n  establishing  standards  and  procedures 
for  implementing  refund  distributions  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunas  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  We  will  adopt 
presumptions  in  this  case  in  order  to 
permit  claimants  to  participate  in  the 
refund  process  without  disproportionate 
expense,  and  to  enable  OHA  to  consider 
the  refund  applications  in  the  most 
efficient  way  possible  in  view  of  the 
limited  resources  available.  Therefore, 
as  in  previous  special  refund 
procedures,  in  these  cases  we  propose 
to  adopt  a  presumption  of  injun.'  with 
respect  to  small  claims  and  a 
presumption  of  no  injurv'  with  respect  to 
spot  purchasers 

The  presumption  that  claimants 
seeking  smaller  refunds  were  injured  by 
the  pricing  practices  settled  in  the 
Moore  and  Point  Landing  consent  orders 
is  based  on  a  number  of  considerations. 
See.  e.g..  L'hcn  Oil  Co..  9  DOE  \  82,541 
(1982).  As  we  have  noted  in  many 
previous  refund  decisions,  there  may  be 
considerable  expense  involved  in 
gathering  the  t\  pes  of  data  needed  to 
support  a  detailed  claim  of  injury,  in 
order  to  prove  such  a  claim,  an 
applicant  must  compile  and  submit 
detailed  factual  info.-mation  regarding 
the  impact  of  alleged  overcharges  which 
took  place  many  years  ago.  This 
procedure  certaml)  can  be  time- 
consuming  and  expensi\  e.  In  the  case  of 
small  claims,  the  cost  (to  the  firm)  of 
gathering  this  factual  information,  and 
the  cost  (to  OHA)  of  analyzing  it,  may 
exceed  the  expected  refund  amount. 
Failure  to  adopt  simplified  application 
procedures  for  small  claims  could 
therefore  operate  to  deprive  injured 
parties  of  the  opportunity  to  obtain  a 
refund.  The  use  of  presurnptions  is  also 
desirable  from  an  administrative 
standpoint  because  it  allows  0\\.\  to 
process  a  large  number  of  routine  refund 
claims  quickly,  and  to  use  its  limited 
resources  more  efficiently.  Finally,  these 
smaller  claimants  did  purchase  covered 
products  from  .Moore  and  Point  Landing 
and  were  in  the  chain  of  distribution 
where  the  alleged  overcharges  occurred. 
Therefore,  they  were  affected  by  the 
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alleged  overcharges,  at  least  initially. 
The  presumption  eliminates  the  need  for 
a  claimant  to  submit,  and  the  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  this  presumption,  a  reseller  or 
retailer  claimant  will  not  be  required  to 
submit  any  additional  evidence  of  injury 
beyond  purchase  volumes  if  its  refund 
claim  involves  a  level  of  purchases 
below  a  threshold  level.  Previous  OHA 
refund  decisions  have  expressed  the 
threshold  either  in  terms  of  a  ceiling  on 
purchases  from  the  consenting  firm,  or 
as  a  dollar  refund  amount.  However,  in 
Texas  Oil  &  Gas  Corp..  12  DOE  H  85.069 
(IQM),  we  noted  that  describing  the 
threshold  in  terms  of  a  dollar  amount 
rather  than  a  purchase  volume  figure 
would  better  promote  our  goal  of 
facilitating  disbursements  to  applicants 
seeking  relatively  small  refunds.  Id  at 
88.210.  We  believe  that  the  same 
approach  should  be  followed  in  this 
case.  The  adoption  of  a  threshold  level 
below  which  a  claimant  is  not  required 
to  submit  any  further  evidence  of  injury 
beyond  volumes  purchased  is  based  on 
several  factors  such  as  our  particular 
concern  that  the  cost  to  the  applicant 
and  the  government  of  compiling  and 
analyzing  information  sufficient  to  show 
injury  not  exceed  the  amount  of  the 
refund  to  be  gained.  In  this  case,  where 
the  refund  amount  is  fairly  low,  and  the 
period  of  time  covered  by  the  consent 
order  remote,  we  believe  that  the 
establishment  of  a  presumption  of  injury 
for  all  claims  of  S5.000  or  less  is 
reasonable.  See  Texas  Oil  &  Gas  Corp., 
12  DOE  \  85,069  (1984);  Office  of  Special 
Counsel:  In  the  Matter  of  Conoco,  Inc.. 
11  DOE  \  85.226  (1984),  and  cases  cited 
therein.  As  the  PD&O  stated,  the  record 
indicates  that  one  of  Moore's  customers 
and  thirty-one  of  Point  Landing's 
customers  made  small  purchases  of  the 
respective  consent  order  firms'  products. 

Our  conclusion  that  claimants  who 
were  spot  purchasers  are  not  entitled  to 
refunds  from  consent  order  funds  is 
based  on  the  rationale  that  spot 
purchasers  are  presumed  not  to  have 
been  injured  by  a  supplier's  pricing 
violations.  See  Office  of  Enforcement.  8 
DOE  f  82,597  (1981).  This  conclusion 
pertains  because: 

[Tlhose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  [the 
firms  product]  at  increased  prices  unless 
ttiey  were  able  to  pass  through  the  full 
amount  of  (the  firm's|  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Richards  Oil  Co..  12  DOE  ^  85.150  (1984). 
The  record  in  this  proceeding  shows  that 
one  of  Moore's  customers.  Dixie  Oil  of 


Tennessee  (Dixie),  made  what  appears 
to  be  a  single  large  purchase  of  No.  2 
diesel  fuel  oil  from  Moore  during  the 
consent  order  period.  The  record  also 
shows  that  one  of  Point  Landing's 
customers.  International  Trading  and 
Transportation  (ITT),  made  only 
occassional  large  volume  purchases  of 
No.  2  diesel  fuel  from  Point  Landing 
during  the  consent  order  period,  while 
Rapsilver  International,  Inc.  (Rapsilver) 
made  only  a  single  large  purchase  from 
Point  Landing.  As  a  result,  these  three 
firms  appear  to  have  been  spot 
purchasers  which  would  not  be  entitled 
to  receive  refunds.  We  will,  however, 
give  these  purchasers  an  opportunity  to 
present  evidence  to  rebut  this 
presumption  and  to  establish  the  extent 
to  which  each  might  have  been  injured 
by  its  purchase  of  No.  2  diesel  fuel  oil 
from  Moore  or  Point  Landing  during  the 
consent  order  period. 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end  users  or  ultimate  consumers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
alleged  overcharges  on  the  final  prices 
of  non-petroleum  goods  and  services 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See  Office  of 
Enforcement.  Economic  Regulatory 
Administration:  In  the  Matter  of  PVXJ 
Oil  .'Associates.  Inc.  10  DOE  ^  85,072 
(1983):  see  also  Texas  Oil  &  Cos  Corp.. 
12  DOE  at  88,209  and  cases  cited 
therein.  Therefore,  end-users  of  Moore 
and  Point  Landing  petroleum  products 
need  only  document  their  purchase 
volumes  from  Moore  or  Point  Landing  to 
make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 
According  to  the  record,  it  appears  that 
at  least  one  of  Moore's  customers  and 
several  of  Point  Landing's  customers  are 
end-users. 

On  the  basis  of  the  considerations 
discussed  above,  we  propose  to 
distribute  a  portion  of  the  escrow  funds 
to  the  first  purchasers  listed  in  the 
Appendices  (excepting  Dixie,  ITT,  and 
Rapsilver)  in  the  amounts  specified,  plus 
accrued  interest  to  date.  The  share  of 
the  escrow  fund  which  the  listed 
purchasers  in  Appendix  A  may  receive 
represents  28.2%  of  the  amount  each 
was  allegedly  overcharged,  and  is 
consistent  with  the  terms  of  the  Moore 
consent  order,  which  settled  for  28.2%  of 


the  total  amount  of  alleged  overcharges 
identified  by  the  audit.  The  share  of  the 
escrow  fund  which  the  listed  purchasers 
in  Appendix  B  may  receive  represents 
47.1  %  of  the  amount  each  was  allegedly 
overcharged,  and  is  consistent  with  the 
terms  of  the  Point  Landing  consent 
order,  which  settled  for  47.1%  of  the 
total  amount  of  alleged  overcharges 
identified  by  audit.  In  order  to  actually 
receive  a  refund  in  either  the  Moore  or 
Point  Landing  proceeding,  each 
customer  will  still  be  required  to  file  an 
application  for  refund  (see  discussion 
infra]. 

However,  we  have  no  information  as 
to  the  idendtity  or  location  of  the  last 
five  purchasers  listed  in  Appendix  B.  As 
a  result  we  are  unable  at  this  point  to 
proceed  with  a  distribution  of  refunds  to 
these  purchasers.  In  order  to  attempt  to 
make  refunds  to  these  apparent 
purchasers  we  will  contact  Point 
Landing  and  publish  a  notice  in  the 
Federal  Register.  We  will  accept 
information  regarding  the  identity  and 
present  locations  of  these  purchasers  for 
a  period  of  45  days  following  publication 
in  the  Federal  Register  of  the  notice  of 
this  final  Decision  and  Order  in  this 
proceeding.* 

There  may  also  have  been  first 
purchasers  other  than  those  identified 
by  the  ERA  audit,  as  well  as  subsequent 
repurchasers,  who  may  h.ave  been 
injured  by  the  alleged  overcharges  and 
who  therefore  could  be  entitled  to  a 
portion  of  the  consent  order  funds.  If 
these  or  other  additional  meritorious 
claims  are  filed,  we  will  adjust  the 
figures  listed  in  the  Appendices 
accordingly.  Actual  refunds  will  be 
determined  only  after  analyzing  all 
appropriate  claims.*  Finally,  we  will 
establish  a  minimum  of  $15  for  refund 
claims.  Our  e.xpcrience  in  other  similar 
refund  proceedings  is  that  the  cost  to  the 
government  of  processing  claims  for 
refunds  of  less  than  S15  outweighs  the 
benefits  of  restitution  in  those 
situations.  See.  e.g..  Uban  Oil  Co..  9 
DOE  \  82.541  (1982).  See  also  10  CFR 
205.286(b). 

III.  Applications  for  Refund 

We  have  concluded  that  the 
procedures  described  in  the  PD&O 
represent  the  best  means  available  for 


*  If  we  are  unable  to  locate  these  purchasers,  we 
will  terminate  the  first  stage  of  this  refund 
proceeding  after  other  meritorious  claims  have  been 
disposed  of,  and  reserve  the  funds  for  distribution  in 
a  subsequent  proceeding. 

•  Purchasers  identified  in  the  ERA  audit  as  having 
allegedly  been  overcharged  may  also  submit 
information  to  show  that  they  should  receive 
refunds  larger  than  those  indicated  in  the 
appendices. 
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distributing  the  Moore  and  Point 
Landing  consent  order  funds.  No 
comments  other  than  Dixie's  were 
received  with  regard  to  the  refund 
procedures  proposed  in  the  PD&O. 
Accordingly,  for  the  reasons  stated  in 
the  PD&O  we  will  implement  these 
proposals.  We  shall  now  accept 
applications  for  refunds  from  customers, 
who  purchased  petroleum  products  from 
Moore  or  Point  Landing  during  the  audit 
period.  As  proposed,  the  consent  order 
funds  will  be  distributed  to  the  firms 
that  the  ERA  alleged  in  its  audit  were 
overcharged  by  Moore  or  Point  Landing 
(excepting  Dixie.  ITT,  and  Rapsilver — 
unless  they  demonstrate  injury), 
provided  each  files  an  application,  as 
well  as  to  other  eligible  customers  of 
Moore  or  Point  Landing  who  apply  for  a 
refund. 

In  order  to  receive  a  refund  each 
claimant  will  be  required  to  submit  with 
its  application  either  a  schedule  of  its 
monthly  petroleum  products  purchases 
from  Moore  or  Point  Landing,  or  a 
statement  verifying  that  it  purchased 
products  from  Moore  or  Point  Landing 
and  is  willing  to  rely  on  the  data  in  the 
audit  file.  Claimants  must  also  indicate 
whether  they  have  previously  received  a 
refund,  from  any  source,  with  respect  to 
the  alleged  overcharges  identified  in  the 
ERA  audits.  Purchasers  not  identified  by 
the  ERA  audits  will  be  required  to 
provide  specific  information  concerning 
the  date,  place,  and  volume  of  product 
purchased,  the  name  of  the  firm  from 
which  the  purchase  was  made,  and  the 
extent  of  any  injury  alleged.  In  addition, 
applicant  purchasers  must  indicate  how 
the  Moore  or  Point  Landing  products 
were  used,  i.e..  whether  resold  or 
consumed.  Each  applicant  must  also 
slate  whether  there  has  been  a  change 
in  ownership  of  the  firm  during  or  since 
the  audit  period,  and  must  provide  the 
names  and  addresses  of  any  other 
owners.  If  there  has  been  a  change  in 
ownership,  the  applicant  should  either 
state  the  reasons  why  the  refund  should 
be  paid  to  the  applicant  rather  than  the 
other  owners  or  provide  a  signed 
statement  from  the  other  owners 
indicating  that  they  do  not  claim  a 
refund. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
who  believes  that  its  application 
contains  confidential  information  must 
so  indicate  and  submit  two  additional 
copies  of  its  application  from  which  the 


information  that  the  applicant  claims  is 
confidential  has  been  deleted.  Each 
application  must  also  mclude  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  St-e  10  CFR 
205.283(c);  18  U.S.C.  §  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name  and  telephone  number  of  a  person 
who  may  be  contacted  by  this  Office  for 
additional  information  concerning  the 
application.  All  applications  should 
refer  to  Case  Numbers  HEF-0132 
(Moore)  or  HEF-0152  (Pomt  Landing) 
and  should  be  sent  to;  Office  of 
Hearings  and  Appeals.  Department  of 
Energy,  1000  Independence  Ave.,  SW., 
Washington.  DC.  20585. 
It  is  therefore  ordered  that: 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Moore  Terminal  and  Barge 
Company,  Ltd.,  pursuant  to  the  consent 
order  executed  on  August  29, 1977,  may 
now  be  filed. 

(2)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Point  Landing,  Inc.,  pursuant 
to  the  consent  order  executed  on 
September  9, 1980,  may  now  be  filed. 

(3)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated;  March  15. 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Appendix  A.— Moore  Terminal  &  Barge, 

LTD. 


Appendix  B— Point  Ij^nding,  inc 
Continued 


First  purctiasers 


Mr   Jim  0   BtifxJge.  I>xie  Oil  o'  Tennessee. 

5909  Shelby  OaKs  Dr.  Suite  156   Memphis. 

TN  38134 

Mr    WaHar  D    Turner.  Estech.  Inc..  30  North 

La  Salle  St.  Chicago.  IL  60602 

Trailer   Manne   Transport   Corp.   d  b  a    Puget 

Sound  Tl.g  &  Barge   10^5  Bono  Ave  ,  Jack. 

sonvtlie,  Fl 


Portion  of 
tetllement 
amount' 


$20,238  40 
29,63640 

125  20 


'  Includes  pnncipal  and  interest  through  Mar  2.  1961 
Actual  retunds  will  also  include  ttw  additional  interest  which 
has  accrued  on  this  amount  since  DOE  received  the  Moore 
consent  order  lunds  on  Mar  2.  1981 


Appendix  B.— Point  Landing.  Inc. 


First  purchasers 


Sercunty    Barge    Line.    Inc.    Drawer    4927. 

Greenv.i.e  MS  38701  

UDpei  Miss  Towng  Corp  .  7703  Normandale 
Rd  .  Room  110  Minneapolis.  MN  55435 

Systems  Fuels  Inc  .  639  Loyola  Ave..  P.O. 
Bo«  61532   New  Orleans,  LA  70161 

Caiai  Ba-ge  Co  inc.  1200  Hiberma  Bank 
Biog    New  Orleans.  LA  70122 

Ar>dino  Chemicals  Shipping  Co..  imernatiorial 
Trade  Man  B'Og  .  New  Orleans.  LA  70131    .. 

Farmers  Exchange  (Farmers  Export  Gram  Ele- 
vator), P.O.  Box  97.  Ama.  LA  70031 


Portion  ot 
settlement 
amount  I 


$1,256  71 
1.824  64 
2.773  87 
1,792  49 
197  35 
4.912  43 


^rs*  pu'chasers 


Potio'^  oi 
settlement 
amoum  ' 


Bo» 


Plaza. 


CargMI   Co    rA'eicome    inn   Moiel:     P  C 

28566   Mernpnre  tn  389 '26 
Caiun   Manne   Service    IrK     Lakeside 

Lake  Chanes   LA  706C1 

Central   Manrw   Services    Inc..   1200  Hiberrva 

Ban»  B,og    New  Oneans,  LA  70112   

M'    C  B    VS.iiiams    GA'  Co     P  0    Box  4908, 

jacKsonviiie   Ft  322C1  

Anthony     Bertucc    Constructxyi,'    P.O.    Box 

10563    New  Orleans    L>  7C121  

Cii«.  Jr ,  Inc    P  O   Bay  369   Ma-ve^   i>  ""OOSe 
Six  Star  Towing.  F  G    Box   3<2    Marrerc    l> 

70C72 
F-ank  Ean   PC   Boi  3^;   Ma'-erc    _*  "Vi'i 
Wayne   inc    P  O  Boi  342   Marrero   l>  'X"J 
k'tsler>ser  s    Petro.     Cc      Anr     Ker    Johnsor* 

6C  Eas'  4?c  St    New  rot   Nv  IDC"^ 
Na'ioriai  Phosphate  Cc     F  c    Bo«  30    nahn- 

Vllle     LA   7XS7 

"riangie  T  tansoonaiioi  FO  Bo»  339  Green- 
ville  MS  3870-  

F&A  Manne  Inc  F  0  Box  '2S  Paducah.  KY 
42t>C'  

ConsoiiOatea  Towing  2320  Truman  Bd.. 
Kansas  Ou   MC  64'27  

i-anser  &  ^lOeman  inc  Sami"  Bvd.,  New 
Oneans   LA  7C150  

C  a-iDe  ^owing  Co  250C  Samt  Nick  !>  New 
O'leans  J>  7c  11 4 

Bj'nsiOe  ' owing  Co  1330  Charmaine  Ave, 
Baio^  Rouge   LA  70806  

US  Co'OS  of  Engineers,  21 C  North  12th  St., 
St   LOUIS   MC  6J101 

internatona  T'ading  &  Transportatxyi,  9th 
Floor,  321  St  Chanes  Ave,  New  Oneans. 
LA  70130 

A(ax  Towirifl  Co  ,  830  Dam  Tower  Minneapo- 
lis MN  

Fleavy  Co    300  Wade  St,.  LMtng.  LA 

Rapsilver  International.  Inc..  P.O.  Box  427, 
Bro-okshire.  Tx  77450 

Louisiana  Barge  '  „ ;. 

Suiehooe  Towirig  ' 

Weathers  Towing  ' . „„ 

Aiple  Towing  Co  ' 

J&S  Towing  ' „ 


4  625  29 

2917 

11583 

8812 

1001 
3'2  20 

36  92 
42  10 

■7  76 

4  564  30 
206  70 
222  02 
55132 
294  04 
957  51 

2  585  10 
181  73 
49  95 

60.79311 
S0.86 

11,06."^'^ 
161B4 
60  05 
20  73 
52  09 
22  53 


'  Includes  pnnC'Pa  a'C  ir-ie-es'  tn-ough  Oct  iO  '980 
Actutai  re*urx3s  wii  a'sc  '^c-.toe  tne  aodi'ionai  inieresi  which 
has  accrued  on  tni«  a-^o^-^'  si^ze  COE  recenrec  the  Point 
Landing  consent  o-ae-  '-los  o'  Oct  'D   '•<»•: 

'  Claims  under  5  ;  «•  ">:■  De  p-ocossec  See  discussion 
in  text 

'  First  purchasers  wrth  no  available  address 

[FR  Doc.  85-7428  Filed  3-27-85:  8:45  am] 

BILLING  CODE  645(M}1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOW-4-FRL-2805-8] 

Extension  of  Comment  Period; 
Proposed  Determination  To  Prohibit, 
Deny,  or  Restrict  the  Specification,  or 
the  Use  for  Specification,  of  An  Area 
as  a  Disposal  Site;  Public  Notice  No. 
IV-404003-HLM  (Graham  Reeves). 

AGENCY:  Environmental  Protection 

.Aponry  (EP.A), 

ACTION:  .Notice  of  Extension  of  Public 

Hearing  Comment  Period. 

summary:  On  September  5, 1984.  a 
public  hearing  was  held  in  Charleston, 
South  Carolina  pursuant  to  Public 
Notice  No,  IV-404003-HLM  (Graham 
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Reeves)  issued  July  26,  1984,  49  FR 
30111.  This  hearing  concerned  a 
proposed  determindtion  by  EPA 
published  in  that  Notice  propo.sing  to 
prohibit  thf  specification  of  the  wetland 
area  therein  described  as  a  disposafsite 
for  dredge  and  fill  matenals  under 
authority  of  Section  404(c)  of  the  Clean 
Water  Act  [33  U.S.C.  1251  et  seq.].  At 
the  request  of  Mr.  Graham  Reeves,  the 
post  hearing  comment  period  provided 
for  in  40  CFR  231.4(f)  was  extended,  as 
noticed  at  49  FR  4009«  and  49  FR  43,502. 
Also  at  V!r.  Reeves'  request,  th.it 
comment  period  has  since  been  further 
extended  through  the  close  of  business. 
April  8.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

E.T,  Heinen.  Chief,  Environmen»al 
Assessm.ent  Branch,  Offii  e  of  Policy  and 
Management,  Environmental  Protection 
Agency,  345  Courtland  Street.  Atlant.j, 
Georgia  30365,  (404)  881-79(51. 

Dated:  M^irr.h  21.  1985. 
lohn  \.  Little, 

Deputy  P.t^g'oiial Aiiministrotor. 
[FR  Doc.  1985-7344  Filed  .3-27-1985:  8;45  am) 
BNJ.IMG  CODE  «560-5(MI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Tequesta  Broadcasting  Corp.,  et  ai.; 
Erratum 

In  re  Applications  of: 


Tequesta          Broadcas^ng 

MM  Doci<et  No  85- 

Cocp. 

60,  tile  no  BPCT 

M092OKI 

Souttiern  FIcntia  Broadcast- 

f le  No  BPCT- 

ing  Comoany 

840927 KF 

Tequesta  Tetevision,  Inc 

FSe  No  BPCT- 

84n29KE 

Ruth    Sperling    and    Bonita 

File  No  BPCT- 

Gooch,    et    al    d/b/ a/ Te- 

841129KI 

questa     Television     Part- 

ners United  PartnerslTip. 

Tnple  J   Properties.  Inc 

File  No   BPCT- 

e41129KL 

Tequesta     Coastal     Broad- 

FileNo BPCT- 

casting  Limited 

841129KO 

Zephyr  Broadcasting  Corpo- 

File No   BPCT- 

ration 

841t29KP 

Old  Salt  Broadcasting  Com- 

F.le No  BPCT- 

pany,  Inc 

841129Ka 

Martin  Telecommunications, 

Fiie  No.  BPCT- 

(TTC 

841129KR 

Gand  i  Ltd .„    

File  No  BPCT- 

841129KS. 

Spinl  Broadcasting  Corpora- 

File  No.  BPCT- 

Iron. 

841129KT 

Rodnguez-Bamett    arKf    As- 

File No.  BPCT- 

sociates.  Ltd 

841129KU. 

For  Construction  f'eriiiit  Tequesta,  Florida. 

Erratum 

Released:  March  20, 1985. 

The  Heanng  Designation  Order  in  the 
above  entitled  proceeding  released 
March  12,  1985,  is  corrected  to  change 


the  name  of  the  partners  for  file  number 

BPCT-841129KI  from  William  H.  Dilday. 

jr.  and  Ruth  Sperling  to  Ruth  Sperling 

and  Bonita  Gooch. 

William  J.  Tricarico, 

Secretary,  Federal  Cewmunications 

Commission. 

(FR  Doc.  85-7250  Filed  3-27-85;  8:45  am) 

BIUJNG  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Merchants  Bancorp,  Inc..  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  h'sted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  com.pany.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immecfiate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  19, 
1985. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  1(X)  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Merchants  Bancorp,  Inc.. 
Allentown,  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Wyoming  National  Bank  of  Wilkes- 
Barre.  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Peoples  Bank  Corporation  of  Berea. 
Berea,  Kentucky:  to  merge  with  Powell 
County  Bancorp,  Inc.,  Stanton, 
Kentucky,  thereby  indirectly  acquiring 
Powell  County  Bank:  and  100  percent  of 
the  voting  shares  of  First  National 
Carlisle  Corp..  CarKsle,  Kentucky, 


thereby  indirectly  acquiring  The  First 
National  Bank  of  Carlisle. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW..  Atlanta,  Georgia 
30303: 

1.  United  Bankshares,  Inc.,  Nashville, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Uniied  Banking 
Company,  Nashville.  Georgia. 

D.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Drejcr,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Winthrop  BanCorporatinn, 
Inc.,  Winthrop,  Iowa:  to  become  a  b.Kik 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
Peoples  State  Bank,  Winthrop,  Iowa. 

2.  Homewood Holdintii,  Inc..  Omaha. 
Nebraska:  to  become  a  bank  holding 
company  by  acquiring  99  percr^nf  of  the 
voting  shares  of  Homewood 
Bancorporation,  Homewood.  Illinois. 
thereby  indirectly  acquiring  Bank  of 
Homewood.  Homewood.  Illinois. 

3.  Park  Forest  Holdings.  Inc..  Omaha. 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  88.8  percent  of 
the  voting  shares  of  Park  Forest 
Bancorporation,  Park  Forest.  Uhnois, 
thereby  indirectly  acquiring  Bank  of 
Park  Forest,  Park  Forest.  Illinois. 

E.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Sacramento  Bancorp.  Sacramento, 
California:  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of 
Sacramento  Deposit  Bank,  Sacramenti), 
Kentucky. 

F.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  MCORP.  Dallas.  Texas  and 
MCORP  Financial.  Inc..  Wilmington. 
Delaware;  to  acquire  100  percent  of  the 
voting  shares  of  .MBANK  USA, 
Wilmington,  Delaware,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  22.  1985, 
James  McAfee, 

Associate  Secretory  of  the  Board. 
|FR  Doc.  85-7307  Filed  3-27-85;  8:45  am) 
BILLING  CODE  6210-01-M 


Security  Pacific  Corp.;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
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Hpproval  under  section  4(c)(8)  of  the 
Bank  llolding  Company  Act  (12  U.S.C. 
1843(cl(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  223.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  u 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  I'nless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  officr-s  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  lie 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identif\  ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  11,  1985. 

A  Federal  Reser\  e  Bank  of  San 
Francisco  (Hcirry  \V.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1 .  Security  Pacific  Corporal  ion.  Los 
Angeles,  California:  to  transfer  the 
securities  clearance  services  of  Bradford 
Trust  Company,  New  York.  New  York, 
to  Security  Pacific  Corporation  to  enable 
it  to  indirectly  offer  through  its 
subsidiary.  Security  Pacific  Clearing  R 
Services  Corp.,  to  certain  account 
customers  of  Bradford  Trust  Company, 
clearing  and  custodial  services  with 
respect  to  municipal,  government  and 
government  agencies'  securities,  as  well 
as  services  incidental  thereto,  such  as 
making  call  loans  to  securities  brokers 
and  dealers.  These  activities  would  be 
conducted  from  offices  of  Security 
Pacific  Clearing  S  Services  Corp. 


located  in  Los  Angeles  and  San 
Francisco,  California;  Chicago,  Illinois: 
New  Orleans,  Louisiana;  Minneapolis. 
Minnesota;  New  York,  .New  York: 

Philadelphia  and  Pittsburgh, 
Pennsylvania:  Houston.  Texas,  and 
Memphis.  Tennessee,  serving  the  United 
States  and  the  District  of  Columbia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  22. 1985. 

lames  McAfee, 

Asspciale  Secretary  of  the  Board. 

\VR  Doc  85-7308  Filed  3-27-85;  8:45  am| 

BILLING  CODE  631(M)1-M 


United  City  Corp.;  Application  To 
Engage  de  Novo  In  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 

filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  "225.21(a)  of  Regulation 
Y  (12  CFR  225,21(a))  to  commence  or  to 
engage  c/e  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  has  been  approved  by 
Board  Order.  Unless  otherwise  noted, 
such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views'in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  he 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  22,  1983 

A  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1,  United  City  Corporation.  Piano, 
Texas,  to  engage  directly  in  the  de  novo 
activity  of  providing  consumer 
counseling  services  on  a  fee  basis 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  22. 1985. 

James  McAfee, 

.Associate  Secretary  of  the  Board. 

[FR  Doc.  85-7309  Filed  3-27-85;  8:45  am) 

BILLING  CODC  6210-01-M 


IDocket  No.R-0534) 

U.S.  Treasury  Book-Entry  Securities 
Service 

AGENCY:  Board  of  Governors  of  the 
Feci("<il  Reserve  System. 

ACTION:  Final  action. 

SUMMARY:  The  Board  has  approved  a  fee 

of  SO. 75  for  the  funds  settlement 
component  of  the  secondary  market 
book-entry  transfer  of  U.S.  Treasury 
securities. 

EFFECTIVE  DATE:  October  1. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  D.  Mar.yper.r.v,  Manager  (202/ 
452-3954)  or  Brada  VV.  Panther,  Analyst 
(202/452-2831),  Division  of  Federal 
Reserve  Bank  Operations;  or  Daniel  L. 
Rhoads,  Attorney  (202/452-3711),  Legal 
Division,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC.  20551 

SUPPLEMENTARY  INFORMATION:  One  of 
the  services  provided  depository 
institutions  by  the  Reserve  Banks  is  the 
secondary  market  book-entry  transfer  of 
U.S.  Treasury  securities.  Based  upon  a 
review  of  the  roles  of  the  Federal 
Reser\  e  and  the  Treasury  in  providing 
this  service,  the  Treasury  Department 
has  concluded  that  the  secondary 
market  book-entry  sen  ice  provided  by 
the  Reserve  Banks  for  U.S.  Treasury 
securities  should  be  regarded  as  a  fiscal 
agency  activity.  Consequently,  the 
Treasury  determined  that  fees  charged 
for  the  book-entry  securities  activity 
performed  by  Reserve  Banks  as  fiscal 
agents  will  be  established  by  the 
Treasury  and  collected  by  Reserve 
Banks  on  its  behalf.  A  book-entry 
securities  transfer  message  generally 


12406 


•Federal  Re^ster  /  Vol.  50,  No. 


comprises  two  component.s:  the 
securities  transfer  and  the 
accompanying  funds  settlement.  The 
Federal  Reserve  and  Treasury 
determined  that  the  funds  settlement 
element  of  a  securities  transfer  message 
is  not  a  fiscal  agency  activity  performed 
by  the  Reserve  Banks  on  behalf  of  the 
Treasury. 

In  December  1984.  the  Board  prcjposed 
a  fee  of  $0.75  per  book-entry  securities 
transfer  to  cover  the  direct,  support, 
overhead,  and  float  costs  associated 
with  the  funds  settlement  as  an  activity 
incidental  to  the  provision  of  a  fiscal 
agency  function.  49  FR  4733,5  (Dec.  3. 
1984).  Concurrent  with  the  Board's 
request,  the  Treasury  Department  also 
requested  public  commpnt  on  its 
proposed  fee  schedule  for  Treasury 
secondary  market  securities  transfers 
originated  on-line  and  originated/ 
received  off-line.  49  FR  47354  (Dec.  3, 
1984).  The  Treasury  also  proposed  that 
its  fees  would  be  charged  daily  against 
depository  institution's  clearing/reserve 
accounts.  Treasury's  proposed  fees  did 
not  include  the  funds  settlement 
component  of  the  transfer. 

Thirteen  responses  were  received  as  a 
result  of  the  Board's  request  for  public 
comment — twelve  depository 
institutions  and  one  clearing  house 
association. '  Eight  of  the  twelve 
depository  institutions  supported  the 
proposed  funds  settlement  fee.  Four 
depository  institutions  and  the  clearing- 
house association  did  not  comment 
specifically  on  the  proposed  fee. 

Six  commenters  expressed  concern 
over  the  proposal  to  have  the  fees 
charged  daily  against  their  reserve/ 
clearing  balances.  In  their  opinion,  daily 
charging  would  be  operationally 
burdensome  and  make  it  difficult  for 
them  to  reconcile  their  accounts.  Several 
commenters  suggested  that  charging  be 
done  on  a  monthly  basis.  The  Treasury, 
however,  has  indicated  that  it  wants  the 
Reserve  Banks  to  charge  depository 
institutions  for  transfers  of  book-entry 
Treasury  securities  on  a  daily  basis,  as 
was  done  on  its  behalf  for  many  years 
prior  to  1981.  In  addition,  daily  charging 
is  consistent  with  Treasur>''s  current 
cash  management  objectives.  The  Board 
believes  that  the  Reserve  Banks  should 
therefore  assess  the  funds  settlement  fee 
on  a  daily  basis  so  that  all  fees  resulting 
from  a  single  transaction  would  be 
charged  on  the  same  basis.  Charging  the 
two  fees  on  differing  bases  would 
further  complicate  reconciliation. 
Statements  of  activity  and  charges 
provided  by  Reserve  Banks  should 


'  In  addilioii.  SIX  R-!serve  Banks  commenled  in 
support  of  the  pruposdi. 


assist  depository  ins^titutions  with 
reconcilement.  | 

Several  commenters  stated  that 
earnings  credits  on  clearing  balances 
should  be  available  for  charges 
associated  with  Treasury  securities 
transfers.  Earnings  credits  are  available 
to  pay  for  charges  arising  from  the  use 
of  Federal  Reserve  priced  services. 
Since  the  Treasury  has  determined  thai 
secondary  market  transfer  of  book-entry 
Treasury  securities  is  a  fiscal  rather 
than  priced  service,  it  would  be 
inappropriate  to  use  earnings  credits  to 
pay  for  these  charges. 

Three  commenters  stated  it  was 
inappropriate  to  regard  the  book-entry 
securities  transfer  service  for  Treasury 
securities  as  a  fiscal  agency  service  and 
expressed  concern  that  the  Federal 
Reserve  may  use  the  fiscal  authority  to 
exclude  other  priced  services  from  the 
provisions  of  the  MCA.  Concern  was 
also  expressed  that  transfers  of  other 
types  of  book-entry  securities  would 
also  be  regarded  as  fiscal  activities  thus 
making  it  difficult  for  the  private  sector 
to  compete.  The  Board  does  not  believe 
that  these  concerns  are  warranted. 
Under  section  15  of  the  Federal  Reserve 
Act,  the  Secretary  of  the  Treasury  is 
authorized  to  require  the  Reserve  Banks 
to  act  as  fiscal  agents  of  the  United 
States.  After  reviewing  the  roles  of  the 
Treasury  and  the  Federal  Reserve,  the 
Treasury  concluded  that  Reserve  Banks 
conduct  book-entry  Treasury  securities 
transfers  as  fiscal  agents.  The  funds 
settlement  component  of  the  transfer 
message  is  an  integral  element  of  the 
transfer  and.  as  one  commenter  noted, 
cannot  be  separated  from  the  securities 
component  without  having  a  disruptive 
effect  on  the  secondary  market. 
Therefore,  the  funds  settlement 
component  is  properly  regarded  as 
incidental  to  a  fiscal  service  rather  than 
a  priced  service.  The  Treasury's 
determinations  regarding  fiscal  agency 
matters  do  not  extend  to  services 
provided  by  Reserve  Banks  other  than 
as  fiscal  agents. 

After  review  of  the  comments 
received,  the  Board  has  decided  to 
approve  a  funds  settlement  fee  of  S0.75 
per  transfer  to  be  charged  by  Reserve 
Banks  for  secondary  market  book-enfry 
transfer  of  U.S.  Treasury  securities, 
effective  October  1, 1985. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  March  26, 1985. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  85-7484  Filed  3-27-85;  8:45  a.nij 

BILLING  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
Centers  for  Disease  Control 
Program  Announcement;  Alternate 
Testing  Sites  To  Perform  Human  T- 
Lymphotropic  Virus-Type  III  (HTLV-III) 
Antibody  Testing;  Availability  of  Funds 
for  Fiscal  Year  1985 

Correction 

In  FR  Doc.  85-5953  beginning  on  page 
9909  in  the  issue  of  Tuesday,  March  12, 
1985,  make  the  following  corrections: 

1.  On  page  9909.  second  column,  under 
the  heading  "Special  Assurances,"  the 
following  phrase  should  be  added  at  the 
end  of  item  (1):  "Except  in  those 
situations  where  this  requirement 
conflicts  with  State  or  local  law." 

2.  On  page  9910,  second  column,  first 
line,  the  word  "confidentially"  should  be 
changed  to  "confidentiality". 

DntRd:  March  22.  1985 
Robert  L.  Foster, 

Acting  Director.  Office  of  Program  Support 
Centers  for  Disease  Control. 
(FR  Doc.  «.'>-7395  Filed  3-27-85;  8:45  amj 
BILLING  CODE  4160-1ft-M 


Cooperative  Agreement  TckAssist  the 
University  of  North  Carolina  With 
Investigating  tt>e  Exposure-Response 
Relationship  Between  SlUca  and  Lung 
Cancer,  Silica  and  Silicosis,  and 
Chrysotile  Asbestos  and  Lung  Cancer; 
Availability  of  Funds  for  Fiscal  Year 
1985 

The  National  Institute  for 
Occupational  Safety  and  Health, 
Centers  for  Disease  Control,  announces 
the  availability  of  funds  in  Fiscal  Year 
1985  for  a  cooperative  agreement  with 
the  University  of  North  Carolina  for 
collaborative  research  to  investigate  the 
exposure-response  relationship  between 
silica  and  lung  cancer,  silica  and 
silicosis,  and  chrysotile  asbestos  and 
lung  cancer.  This  program  is  authorized 
under  section  20(a)(1)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669(a)(1)). 

Assistance  will  be  provided  only  to 
the  University  of  North  Carolina  for  this 
project.  The  University  of  North 
Carolina  has  had  access  to  medical  and 
environmental  data  since  1935 
concerning  workers  in  the  "dusty 
trades"  in  North  Carolina  and  has 
developed  the  expertise  and  resources 
that  make  them  uniquely  qualified  to 
support  this  project.  Therefore,  this  is 
not  a  formal  request  for  applications; 
other  applications  will  not  be  accepted. 
It  is  expected  that  approximately 
$350,000  will  be  available  in  Fiscal  Year 
1985,  and  that  the  cooperative 
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agreement  will  be  funded  £or  4  years. 
The  funding  estimate  may  vary  and  is 
subject  to  change.  Continuation  awards 
for  the  second,  third,  and  fourth  year 
will  be  made  on  the  basis  of  satisfactory 
performance  and  on  the  availability  of 
funds. 

For  further  information  contact;  Leo 
A.  Sanders,  Chief,  Grants  Managt-ment 
Branch,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control,  255  East 
Paces  Ferry  Road.  NE.,  Room  321. 
Atlanta.  Georgia  30305,  Telephone:  (404) 
262-6575  or  FTS  236-6575. 

Dated:  March  19, 1985, 
L.W.  Sparks. 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health. 
|FR  Doc.  85-7389  Filed  3-27-85;  8:45  am] 
BILLING  CODE  4160-19-M 

Cooperative  Agreement  To  Assist  and 
Collaborate  With  the  Massachusetts 
Institute  of  Technology  In  Developing 
Research  Methodology  and  Training 
Recommendations  for  Quantitative 
Risk  Assessment;  Availability  of  Funds 
for  Fiscal  Year  1985 

The  National  Institute  for 
Occupational  Safety  and  Health. 
Centers  for  Disease  Control,  announces 
the  availability  of  funds  for  Fiscal  Year 
1985  for  a  cooperative  agreement  with 
the  Massachusetts  Institute  of 
Technology  Center  for  Policy 
Alternatives  to  assist  with  the  research 
capability  and  training  needed  to  permit 
the  evaluation  of  potential  occupational 
hazards  to  human  health  by  private 
industry,  universities.  State  and  Federal 
agencies,  and  other  nongo\  ernment 
organizations.  This  program  is 
authorized  by  section  20(a)tl)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669(a)(1)). 

Assistance  will  be  provided  only  to 
the  Massachusetts  Institute  of 
Technology  (MIT)  for  this  project.  MIT. 
through  its  Center  for  Policy 
Alternatives  (CPA),  has  developed  a 
unique  capability  in  the  quantitative 
analysis  of  both  occupational  and 
rnvironm>^ntal  health  policy  issues. 
Through  its  past  involvement  with 
occupational  and  environmental  health 
issues,  CPA  has  demonstrated  a 
continuing  commitment  to  the 
prevention  of  occupational  illness  and 
injury  and  the  appropriate  development 
of  the  technical  basis  for  decision 
making  in  occupationnl  h<-!;ilth  and 
safety  standards  which  makes  CPA 
qualified  to  support  this  project. 
Therefore,  this  is  not  a  formal  request 
for  applications;  other  applications  will 
not  be  accepted.  It  is  expected  that 
approximately  Si 00.000  will  be  available 
for  Fiscal  Year  1985  to  support  this 


project  and  that  the  cooperative 
agreement  will  be  funded  for  3  years. 
Continuation  awards  for  the  second  and 
third  years  will  be  made  on  the  basis  of 
satisfactory  progress  and  on  the 
availability  of  funds.  Funding  estimates 
may  vary  and  are  subject  to  change. 

For  further  information  contact:  Leo 
A.  Sanders,  Chief.  Grants  Management 
Branch.  Procurement  and  Grants  Office. 
Centers  for  Disease  Control,  255  East 
Paces  Ferry  Road.  NE..  Room  321. 
Atlanta.  Georgia  30305.  Telephone:  (404) 
262-6575  or  FTS  236-6575. 

Dated:  March  19.1985. 
L.W.  Sparks, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health. 
[FR  Doc.  85-7390  Filed  2-27-85:  8:45  am| 
BILLING  CODE  4160-1«-M 


Research  and  Demonstration  Grants 
Relating  to  Occupational  Safety  and 
Health;  Availability  of  Funds  for  Fiscal 
Year  1985 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC),  announces  that  competitive  grant 
applications  are  being  accepted  for 
research  and  demonstration  project 
grants  relating  to  occupational  safety 
and  health.  These  grants  will  be 
awarded  and  administered  by  NIOSH 
under  the  research  and  demonstration 
grant  authority  of  section  20(a)(1)  of  the 
Occupational  Sefety  and  Health  Act  of 
1970  (29  U.S.C.  669(a)  (1))  and  section 
501  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (30  U.S.C.  951). 
Program  regulations  applicable  to  these 
grants  are  in  Part  87.  "National  Institute 
for  Occupational  Safety  and  Health 
Research  and  Demonstration  Grants."  of 
Title  42,  Code  of  Federal  Regulations. 
Except  as  otherwise  indicated,  the  basic 
grant  administration  policies  of  the 
Department  of  Health  and  Human 
Services  and  the  Public  Health  Service 
are  applicable  to  this  program. 
Applications  responsive  to  this 
announcement  are  not  subject  to 
Executive  Order  No.  12372, 
Intergovernmental  Review  of  Federal 
Programs,  nor  to  review  by  the  Health 
Systems  Agency. 

Availability  of  Funds 

In  Fiscal  Year  1985,  it  is  expected  that 
approximately  56,501,000  will  be 
avrfilable  to  award  grants.  It  is 
estimated  that  S4.5  million  of  this 
amount  will  support  continuation  grants. 
Grants  are  usually  funded  for  12  months 
in  project  periods  of  up  to  5  years — 2 
years  for  small  grants  and  3  years  for 
Special  Emphasis  Research  Career 
Award  (SERC.'\)  grants.  Continuation 


awards  within  the  project  period  are 
made  on  the  basis  of  satisfactory 
progress  and  on  the  availability  of 
funds.  Grantees  will  be  expected  to  cost 
share  a  minimum  of  5  precent. 

Eligibility  Requirements 

Eligible  applicants  include  non-profit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  other  public  and  private 
organizations,  including  State  and  local 
governments,  and  small,  minority  and/ 
or  woman-owned  businesses  are  eligible 
for  these  research  and  demonstration 
grants.  For — profit  organizations  will  be 
required  to  submit  a  ccrt.fication  as  to 
their  status  as  part  of  their  application. 

Research  Project  Grants 

A  research  project  grant  application 
should  be  designed  to  establish, 
discover.  de\elop,  elucidate,  or  confirm 
information  relating  to  occupational 
safety  and  health,  including  innovative 
methods,  techniques,  and  approaches 
for  dealing  with  occupational  safety  and 
health  problems.  These  studies  may 
generate  information  that  is  readily 
available  to  sove  problems  or  contribute 
to  a  better  understanding  of  underlying 
CHuses  and  mpchanisms 

Demonstration  Project  Grants 

A  demonstration  grant  application 
should  address,  either  on  a  pilot  or  full- 
scale  basis,  the  technical  or  economic 
feasibility  or  application  of  (1)  a  new  or 
improved  occupational  safety  or  health 
procedure,  method,  technique,  or 
system,  or  (21  an  innovative  method, 
technique,  or  approach  for  preventing 
occupational  safety  or  health  problems. 

Special  Emphasis  Research  Career 
Award  (SERCA)  Grants 

The  SERCA  is  designed  to  enhance 
the  research  capability  of  individuals  in 
the  formative  stages  of  their  careers 
who  have  demonstrated  outstanding 
potential  for  contributing  as 
independent  investigators  to  health- 
related  research.  Candidates  must  have 
had  2  or  more  years  of  relevant 
postdoctoral  experience  prior  to  the 
submission  date.  The  application  must 
document  accomplishments  in  this 
period  that  demonstrate  research 
potential:  it  must  also  present  a  plan  for 
additional  experience  :n  a  productiv'e 
scientific  environment  at  domestic 
institutions  that  will  foster  development 
of  a  career  on  independent  research  in 
the  area  of  occupationdl  safety  and 
health.  The  SERCA  is  not  intended  for 
untried  investigators,  or  for  productive, 
independent  investigators  with 
significant  numbers  of  publications  ot 
high  quality,  or  for  persons  of  senior 
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academic  rank  (above  associate 
professor  or  tenured).  Moreover,  the 
award  is  not  intended  to  substitute  one 
source  of  salary  support  for  another  for 
an  individual  v\ho  is  already  conducting 
full-time  research,  nor  is  it  intended  to 
be  a  mechanism  for  providing 
institutional  support.  The  applications 
must  demonstrate  that  the  award  will 
make  a  differnce  in  and  enhance  the 
candidate's  development  as  an 
independent  investigator. 

Candidates  must  indicate  a 
commitment  of  at  least  60  percent  lime 
(not  necessarily  60  percent  salary) 
devoted  to  research  under  the  SF.RCA 
grant,  although  full-time  is  desirable. 
Other  work  in  the  area  of  occupational 
safety  and  health  will  enhance  the 
candidate's  qualifications  but  is  not  a 
substitute  for  this  requirement.  While 
working  closely  with  the  adviser(s).  the 
awardee  is  expected  to  develop 
cap.ibilities  in  fundamental,  applied, 
and/or  clinical  research  in  one  of  the 
areas  listed  under  "Programmatic 
Interest."  At  the  end  of  the  award 
period,  evidence  of  independent 
investigative  capability  should  be 
present  reflecting  that  the  individual  is 
lietter  alile  to  compete  in  traditional 
.MOSH  research  activities. 

The  total  grant  award  n-uiy  comprise 
direct  costs  of  up  to  S3{),(X)0  per  year  and 
up  to  8  percent  additonal  indirect  costs. 
Direct  costs  may  include  salary  plus 
fringe  benefits,  technical  assistance, 
etiiiipment,  supplies,  consultant  costs. 
domestic  tra\el,  publication,  and  other 
costs.  If  the  awardee  already  holds  a 
small  grant  on  the  same  research  topic, 
the  amount  of  the  SF.RCA  may  be 
reduced  up  to  the  amount  of  the  small 
grant.  .Awards  may  be  up  to  3  years  and 
will  not  be  renewable. 

Small  Grants 

A  small  grant  application  Is  intended 
to  provide  financial  support  to  carry  out 
exploratory  or  p:lot  studies,  to  develop 
or  test  new  techniques  or  methods,  or  to 
analyze  data  previously  collcf;ted.  This 
small  grant  program  is  intended  for 
predoctoral  graduate  students,  post- 
doctoral researchers  [within  3  years 
following  completion  of  doctoral  degree 
or  completion  of  residency  or  public 
health  training),  and  junior  faculty 
members  (no  higher  than  assistant 
professor).  If  university  policy  requires 
that  a  more  senior  person  be  listed  as 
principal  investigator,  the  application 
should  specify  that  the  funds  are  for  the 
use  of  a  particular  student  or  junior- 
level  person  and  should  include 
appropriate  justification  for  this 
arrangement.  Although  biographical 
sketches  are  required  only  for  the 
person  actually  doing  the  work,  the 


application  should  indicate  who  would 
be  supervising  the  research.  Small  grant 
applications  should  be  identified  as  such 
on  the  application  form. 

The  total  small  grant  award  may 
comprise  direct  costs  of  up  to  SlS.OOO 
per  year  and  additonal  indirect  costs,  as 
appropriate.  The  grants  may  be  awarded 
for  up  to  2  years  and  are  thereafter 
continuable  by  competitive  renewal  as  a 
regular  research  grant.  Salary  of  the 
principal  investigator  as  well  as  that  of 
the  junior  investigator,  if  university 
policy  requires  a  senior  person  to  be 
listed  as  the  principal  investigator,  will 
not  be  allowed  on  a  small  grant,  though 
salaries  can  be  requested  for  necessary 
support  staff  such  a;  laboratory 
technicians,  interviefwers,  etc. 

Program  Project  Grants 

XIOSH  will  also  accept  applications 
for  program  project  grants,  but  only  after 
eligible  applicants  discuss  with  the 
individuals  listed  under  "FOR 
FURTHER  INFORMATION 
CONTACT." 

Programmatic  Interest 

Examples  of  work-related 
programmatic  interest  to  NIOSI  I,  which 
are  applicable  to  all  of  the  above  types 
of  grants,  are  listed  below.  The 
conditions  or  examples  listed  under 
each  category  are  selected  examples, 
not  comprehensive  definitions  of  the 
category.  However,  investigators  may 
apply  in  any  areas  related  to 
occupational  safety  and  health. 

1.  Occupational  lung  disease: 
asbestosis,  byssinosis,  silicosis,  coal 
workers'  pneumoconiosis,  lung  cancer, 
and  occupational  asthma. 

2.  Musculoskeletal  injuries:  disorders 
of  the  back,  trunk,  upper  extremity, 
neck,  and  lower  extremity;  and 
traumatically  induced  Raynaud's 
phenomenon. 

3.  Occupational  cancers  (other  than 
lung):  leukemia:  mesothelioma:  and 
cancers  of  the  bladder,  nose,  and  liver. 

4.  Amputations,  fractures:  eye  loss, 
lacerations,  and  traumatic  deaths. 

5.  Cardiovascular  diseases: 
hypertension,  coronary  artery  disease, 
and  acute  myocardial  infarction. 

6.  Disorders  of  reproduction: 
infertility,  spontaneous  abortion,  and 
teratogenesis. 

7.  Neurotoxic  disorders:  peripheral, 
neuropathy,  toxic  encephalitis, 
psychoses,  and  extreme  personality 
changes  (exposure-related). 

8.  Noise-induced  loss  of  hearing. 

9.  Dermatologic  conditions: 
dermatoses,  burns  (scalding),  chemical 
burns,  and  contusions  (abrasions). 


10.  Psychologic  disorders:  neuroses, 
personality  disorders,  alcoholism,  and 
drug  dependency. 

11.  Control  technology  research: 
application  of  scientific  principles  to 
control  strategies,  preconstruction 
review,  technology  forcing/new  source 
performance  concepts,  technology 
transfer,  substitution,  unit  operations 
approaches. 

12.  Respirator  research:  New  and 
innovative  respiratory  protective 
devices;  techniques  to  predict 
performance;  effectiveness  of  respirator 
programs;  physiologic  and  erogonomic 
factors;  medical  surveiU-Tnce  strategies; 
psychological  and  motivational  aspu'cts; 
and  effectiveness  of  sorbents  and  filters, 
including  chemical  and  physical 
properties. 

Applications  responding  to  this 
announcement  will  be  reviewed  for  their 
responsiveness  and  relevance  to 
occupational  safety  and  health. 
Potential  applicants  with  questions 
concerning  the  acceptability  of  their 
proposed  work  should  contact  the 
individuals  listed  in  this  announcement 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

Criteria  for  Review 

Applications  will  be  evaluated  by  a 
dual  review  process.  The  primary  (peei) 
review  is  based  on  scientific  merit  and 
significance  of  the  project,  competence 
of  the  proposed  staff  in  relation  to  the 
type  of  research  involved,  feasibility  of 
the  project,  likelihood  ofits  producing 
meaningful  results,  appropriateness  of 
the  proposed  project  period,  adequacy 
of  the  applicant's  resources  available  for 
the  project,  and  appropriateness  of  the 
budget  request. 

Demonstration  grant  applications  will 
be  reviewed  additionally  on  the  basis  of 
the  following  criteria; 

•  Degree  to  which  project  objectives 
are  clearly  established,  obtainable,  and 
for  which  progress  toward  attainment 
can  and  will  be  measured; 

•  Availability,  adequacy,  and 
competence  of  personnel,  facilities,  and 
other  resources  needed  to  carry  out  the 
project; 

•  Degree  to  which  the  project  can  be 
expected  to  yield  or  demonstrate  results 
that  will  be  useful  and  desirable  on  a 
national  or  regional  basis;  and 

•  Extent  of  cooperation  expected 
from  industry,  unions,  or  other 
participants  in  the  project,  where 
applicable. 

SERCA  grant  applications  will  be 
reviewed  additionally  on  the  basis  of 
the  following  criteria; 

•  The  review  process  will  consider 
the  applicant's  scientific  achievements, 
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evidence  of  demonstrated  commitment 
to  a  research  career  in  occupational 
safety  and  health,  and  supportive  nature 
of  the  research  environment  (including 
letter(s)  of  reference  from  advisor(s) 
which  should  accompany  the 
application). 

Small  grant  applications  will  be 
reviewed  additionally  on  the  basis  of 
the  following  criterion; 

•  The  review  process  will  take  into 
consideration  the  fact  thai  the 
applicants  do  not  have  extensive 
experience  with  the  grant  process. 

A  secondary  review  of  all  grant 
applications  will  also  be  conducted  in 
which  the  factors  to  be  considered  will 
include: 

•  The  results  of  the  initial  review: 

•  The  significance  of  the  proposed 
study  to  the  research  program  of 
NIOSH; 

•  National  needs  and  programs 
balance;  and 

•  Policy  and  budgdary 
considerations. 

Applications 

The  original  and  six  copies  of  the 
application  should  be  submitted  on 
Form  PHS-398  (revised  May  -1982)  or 
PHS-5161-1  for  State  and  local 
government  applicants  to  the  address 
below  on  or  before  the  specified  receipt 
dates  in  accordance  with  the 
instructions  in  the  PHS-398  packet: 
Division  of  Research  Grant.s.  National 

Institutes  of  Health.  W'estwood 

Building — Room  240,  Bethesd.i. 

Maryland  20205 
Forms  should  be  available  from  the 
institutional  business  offices  or  from  the 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control,  Room  321,  255  E. 
Paces  Ferry  Road,  Atlanta.  Georgia 
,30305. 

In  developing  the  application,  please 
note  that  the  conventional  presentation 
for  grant  applications  should  be  used, 
and  the  points  identified  under  "Criteria 
for  Review"  must  be  fulfilled. 

An  applicant  organizalion  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  that  are  made  available  to 
outside  reviewing  groups.  If  the 
applicant's  organization  elects  to 
exercise  this  option,  use  asterisks  on  the 
original  and  six  copies  of  the  application 
to  indicate  those  individuals  for  whom 
salaries  and  fringe  benefits  are  being 
requested;  the  subtotals  must  still  be 
shown.  In  addition,  submit  an  additional 
copy  of  page  4  of  Form  PHS-398, 
completed  in  full  with  the  asterisks 
replaced  by  the  amount  of  the  salary 
and  fringe  benefits  requested  for  each 
individual  listed.  This  budget  page  will 


be  reserved  for  internal  PHS  st.tff  use 
only. 

The  instructions  in  'he  Form  PHS-398 
packet  should  be  followed  concerning 
deadlines  for  either  delivering  or  mailing 
the  applications.  The  application  should 
be  sent  or  delivered  using  the  mailing 
label  in  the  Form  PHS-398  packet. 

The  proposed  timetable  for  receiving 
applications  and  awarding  grants  is  as 
follows: 


deadUne 

Pnmary           Secoodaiy         F»n«ri«rf 

re«ew  Qroup          f»vw*            gurt  dala 

meeting      j      meeUng                   °* " 

All  ajicept  SERCA  Grants  and  Small  Grants 

Mar^  1            Juna 
July  1               1  Oct  '^^crv 
^*ovem^e'  i       f^ot    Ma' 

September 

January 

Msy 

December  1 
Ap..i  i 

SERCA  Gfana  and  Siiali  Granu 

February  1 
Juna  1 
Oclobwl 

June                1  September         December  1 
Oct/Nov           January           1  Apr*  1. 
Fab  /Mar         :  May                 '  July  V 

Awards  will  be  made  based  on 
piiority  score,  programmatic 
significance,  programmatic  balance,  and 
availability  of  funds. 

For  further  information  contact: 

For  technical  information:  Roy  M. 
Fleming.  ScD,,  Associate  Director  for 
Grants,  MOSH.  Bldg.  1,  Room  3053, 
Centers  for  Disease  Control,  Atlanta. 
Georgia  30333,  Telephone:  (404)  329- 
3343  of  FTS  236-3343. 

For  business  mformation:  Leo  A. 
Sanders,  Chief,  Grants  Management 
Branch,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control,  Atlanta. 
Georgia  30333.  Telephone:  (404)  202- 
G575  FTS  236-6572. 

(This  program  is  described  in  the  Catalog  of 
Federal  Domestic  Assistance  Program  No. 
1.3.262.  Occupational  Safety  and  Health 
Research  Grants] 

Drited:  March  20, 1985. 

L.W.  Sparks, 

Acting  Director,  National  Institute  for 

Occupational  Safety  and  Health. 

|FR  Doc.  85-7388  Filed  3-27-8.5:  8  45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Information  Collection  Submitted  to 
0MB  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U,S.C.  Chapter  35),  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Offices  Clearance 
Officer  at  the  phone  mumber  listed 


below.  Comments  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  Office's  Clearance  Officer  and  thp 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer  at  202- 
395-7340. 

Title:  Private  Rental  Survey 

Abstract:  The  data  is  used  to  establish/ 
adjust  rental  charges  for  Government 
Furnished  Quarters  and  for  related 
services  provided  each  tenant. 
Respondents  are  priv  ate  sector 
landlords.  Majority  of  data  is 
completed  by  contract  appraiser,  not 
the  landlord 

Bureau  Form  .Number;  Form  DI  1873 

Frequency:  On  occasion 

Description  of  Respondents;  Individuals 
and  businesses  who  own  rental 
property 

.'\nnual  Responses;  3.000 

Annual  Burden  Hours:  750 

Bureau  Clearance  Officer;  John 
Strylowski,  202-343-6191. 

R.W.  Piasecki, 

Director.  Office  of  Acquisition  and  Property 
Management. 

Mnrch  21. 1985, 

[KR  Doc.  e,>-7397  Filed  3-27-85;  8:45  am^ 

BILLING  CODE  4310-10-M 


Fish  and  Wildlife  Service 

Establishment  of  Tensas  River 
National  Wildlife  Refuge 

AGENCY;  Fi'-h  and  Wildlife  Service, 

Interior. 

ACTION:  .Notice  of  Establishment  of  the 

Tensas  River  National  Wildlife  Refuge, 

and  delineation  of  project  boundaries. 

summary:  This  Notice  designates  an 
area  of  land  and  water  in  Franklin, 
Madison,  and  Tensas  Parishes, 
Louisiana,  which  the  Secretary  of  the 
Interior  considers  appropriate  for  the 
Tensas  River  National  Wildlife  Refuge. 
The  Notice  also  establishes  that  present 
and  future  Fish  and  U'ildlife  Service 
property  or  interests  therein  within  the 
project  area  are  components  of  Tensas 
River  .National  Wildlife  Refuge.  These 
lands  are  protected  and  administered  in 
accordance  with  the  Congressional 
.Acts,  Treaties  and  Executive  Order 
which  provide  the  legal  basis  for 
operation  of  units  of  the  .National 
Wildlife  Refuge  S>  stem. 
EFFECTIVE  DATE:  .March  28.  1933 
FOR  FURTHCR  INFORMATION  CONTACT: 
James  W.  Pulliam,  Jr.,  Regional  Directrir, 
U.S.  Fish  and  Wildlife  Service.  Richard 
B.  Russell  Federal  Building,  75  Spring 
Street  SW.,  Atlanta,  Georgia  30.303, 
telephone  (404)  221-3588  [commenjial] 
or  242-3,568  (FTS), 
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SUP«>t£MENTARY  INFORMATION:  The  Act 

to  establish  the  Tensas  River  National 
Wildlife  Refuge  was  enacted  by 
Congress  on  June  28, 1980  (Pub"  L.  96- 
285).  as  amended  by  Pub.  L  98-581, 
October  30,  1984.  The  .^ct  provided  that 
within  4  years  after  the  date  of  the 
enactment,  after  sufficient  lands  and 
waters,  and  interests  therein,  have  been 
acquired,  the  Secretary  shall  establish 
the  Tensas  River  National  Wildlife 
Refuge  by  publication  of  notice  to  that 
effect  in  the  Federal  Register.  The 
Secretary  may  make  minor  revisions  in 
the  boundaries  for  the  refuge  in  order  to 
carry  out  the  purpose  of  the  Act  or  to 
facilitate  acquisition  of  property  within 
the  refuge.  To  date,  36,795  acres  have 
been  acquired  by  transfer  from  the  U.S. 
Army  Corps  of  Engineers  dated 
February  5,  1985.  Notice  is  hereby  given 
that,  pursuant  to  the  above  Act, 
sufficient  property  interests  have  been 
acquired  to  constitute  an  area  that  could 
be  effectively  managed  as  a  unit  of  the 
National  Wildlife  Refuge  System. 
Therefore,  the  Tensas  River  National 
Wildlife  Refuge  is  established  effective 
as  of  the  date  of  this  publication. 

Maps  of  the  project  area  are  on  file 
and  are  available  for  public  ii;spection 
in  the  Wildlife  Resources  Office.  Fish 
and  Wildlife  Service,  Richa.-d  B.  Russell 
Federal  Building,  75  Spring  Street,  SW.. 
Atlanta,  Georgia  30303,  telephone  (404) 
221-3,548  (commercial)  or  242-3348 
(FTS). 
David  B.  Allen, 

Rcii^onal  Director.  U.S.  Fish  and  Wildlife 

Sen  ice. 

March  13.  1985. 

[FR  Doc.  85-"399  Filed  3-27-85;  8:45  ani| 

BILXIfM:  COOC  4310-5S-M 


Bureau  of  Indian  Affairs 

I  Docket  3201 

Plan  for  the  Use  and  Distribution  of  the 
Quechan  Tribe  of  Fort  Yuma 
Reservation  Indian  Judgment  Funds 
Before  the  United  States  Claims  Court 

This  notice  is  published  in  exorcise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  .Assistant  Secretary 
for  Indian  Affairs  by  209  D.M  8. 

The  Act  of  October  19, 1973  (Pub.  L. 
93-134,  87  Stat.  466),  as  amended, 
requires  that  a  plan  be  prepared  and 
submitted  to  Congress  for  the  use  or 
distribution  of  funds  appropriated  to  pay 
a  judgment  of  the  Indian  Claims 
Commission  or  Court  of  Claims  to  any 
Indian  tribe.  Funds  were  appropriated 
on  September  6,  1983,  in  satisfaction  of 
the  award  granted  to  the  Quechan  Tribe 
of  Fort  Yuma  Reservation  of  Indians 


before  the  United  States  Claims  Court  in 
Docket  320.  The  plan  for  the  use  and 
distribution  of  the  funds  was  submitted 
to  the  Congress  with  a  letter  dated 
August  30,  1984,  and  was  received  (as 
recorded  in  the  Congressional  Record) 
by  the  Senate  on  September  11,  1984, 
and  by  the  House  of  Representatives  on 
September  5, 1984.  The  plan  became 
effective  on  February  24,  1985,  as 
provided  by  the  1973  Act,  as  amended 
by  Pub.  L.  97^58,  since  a  joint 
resolution  disapproving  it  was  hot 
enacted. 

The  plan  reads  as  follows: 

The  funds  appropriated  on  September 
6. 1983,  in  satisfaction  of  an  award 
granted  to  the  Quechan  Tribe  of  Indians 
of  the  Fort  Yuma  Reservation  in  Arizona 
and  California,  in  Docket  320  by  the 
United  States  Claims  Court,  less 
attorney  fees  and  litigation  expenses, 
including  all  interest  and  investment 
income  accrued,  shall  be  used  and 
distributed  as  herein  provided. 

A.  Per  Capita  Distribution 

Eighty  percent  of  these  funds  shall  be 
distributed  in  the  form  of  per  capita 
payments  (in  sums  as  equal  as  possible) 
to  all  persons  who  were  born  on  or  prior 
to  and  living  on  the  effective  date  of  this 
plan  who  are  enrolled  members  of  the 
Quechan  Tribe  of  the  Fort  Yuma 
Reservation.  The  per  capita  shares  of 
living  competent  adults  shall  be  paid 
directly  to  them.  The  per  capita  shares 
of  legal  incompetents  and  minors  shall 
be  handled  as  provided  in  the  Act  of 
October  19,  1973  (87  Stat.  466),  as 
amended  (96  Slat.  2512.  25  U.S.C.  1403). 

B.  Programming 

Twenty  (20)  percent  of  these  funds 
shall  be  utilized  by  the  Tribal  Council  as 
follows: 

1.  Six  (6)  percent  to  be  programmed 
over  a  three  year  period  to  support  tribal 
administration. 

2.  Twenty-four  (24)  percent  to  be  used 
to  retire  outstanding  liabilities  as  (a) 
attorney  fees,  (b)  environmental  farms, 
(c)  waste  water  treatment  agreement 
with  the  city  of  Yuma,  and  (d)  CETA 
program  under  the  Department  of  Labor. 

3.  Fifteen  (15)  percent  shall  be  set 
aside  for  the  use  in  economic 
development  programs  for  the  tribe 
including  the  upgrading  of  existing 
programs. 

4.  Fourteen  (14)  pereent  shall  be 
utilized  to  supplement  existing  social 
services  program.s  such  as  emergency 
food  and  clothing  and  emergency 
housing  and  to  establish  a  Law  and 
Order  program  including  an 
Adjudication  Court.  Tribal  Police,  and 
program  equipment. 


5.  Six  (6)  percent  shall  be  set  aside  for 
land  purchase  and  leasing.  In  case  of 
purchase  or  lease  the  highest  level  of  the 
trust  responsibility  of  the  Secretary  of 
the  Interior  shall  be  maintained. 

6.  Three  (3)  percent  shall  be  set  aside 
for  emergency  needs  of  the  tribe.  In  the 
case  of  natural  emergencies  such  as 
flood,  wind,  rain.  etc.  the  funds  may  be 
released  by  the  Superintendent.  Fort 
Yuma  Agency  at  the  request  of  the 
Quechan  Tribal  Council. 

7.  Twenty-five  (25)  percent  shall 
constitute  a  perpetual  investment  with 
the  interest  only  from  this  portion  used 
for  the  support  of  tribal  administration 
programs. 

8.  Seven  (7)  percent  shall  constitute  a 
perpetual  investment  with  the  interest 
only  from  this  portion  used  to  support 
tribal  educational  programs. 

C.  General  Provisions 

None  of  the  funds  distributed  per 
capita  or  made  available  under  this  Plan 
for  programming  shall  be  subject  to 
Federal  or  State  income  taxes,  nor  shall 
such  funds  nor  their  availability  be 
considered  as  income  or  resources  nor 
otherwise  utilized  as  the  basis  for 
denying  or  reducing  the  financial 
assistance  or  other  benefits  to  which 
such  household  or  member  would 
otherwise  be  entitled  under  the  Social 
Security  Act  or,  except  for  per  capita 
shares  in  excess  of  $2,,000.  any  Federal 
or  federally  assisted  program.  Any 
amount  remaining  after  the  per  capita 
payment  shall  revert  to  the  programming 
portion  of  this  award.  Release  of  the 
program  funds  in  Parts  1  through  6  are 
subject  to  the  approval  of  the  Secretary 
of  the  Interior  through  the  annual 
budgetary  process.  It  is  anticipated  that 
all  program  funds  in  Parts  1  through  6 
will  be  liquidated  within  three  years.  In 
the  event  the  intent  of  the  above 
programs  are  not  realized,  and  tribal 
priorities  change,  any  remaining 
amounts  may  be  reprogrammed  by  the 
Quechan  Tribal  Council,  subject  to 
ratification  by  the  general  membership 
of  the  tribe,  and  subject  to  the  approval 
of  the  Secretary. 
Theodore  C.  Krenzke, 

Acting  Deputy  Assistant  Secretary.  Indian 
Affairs. 

[FR  Doc.  85-7392  Filed  3-27-85:  8:45  am] 

BILLING  CODE  4310-02-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
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subnutted  to  the  Office  of  Managi^ment 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  coliection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacfing  the 
Bureau's  clearance  offices  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  withm  30  days  directly  to  the 
Bureau  clearance  officer,  Ramona 
Moore,  telephone  (202)  343-3574  and  to 
the  Office  of  Managem.ent  and  Budget 
Interior  Department  Desk  Officer, 
Washington.  D.C.  20503.  telephone  202- 
395-7313. 

Title:  Additional  Requirements  for 
Trust  Responsibilities,  25  CFR  271.33. 

Abstract:  This  part  indicates  the 
additional  requirements  respondents 
must  furnish  for  contract  applications 
which  involve  Bureau  trust 
responsibilities  in  the  area  of  natural 
resources  to  assure  the  protection, 
preservation  and  perpetuation  of  such 
resources,  to  ensure  fair  market  value  to 
tribes  or  individuals  and  assure  that 
there  is  no  delegation  of  a  trust 
responsibility. 

Bureau  Form  No.:  None 
Frequency:  Annual 

Description  of  Respondents:  Indian 
tribes  or  tribal  organizations  across 
tribal  lands. 
Annual  Responses:  74 
Annual  Burden  Hours:  2.300 
Bureau  clearance  officer:  Ramona 

Moore,  (202)  343-3574 
lohn  W.  Fritz, 

Assistant  Secretary — Indian  Affairs. 
March  1.  1985. 

[FR  Doc.  &5~7-Ur,  Filed  3-27-85;  8:4.t  am] 
BILLING  CODE  4310-02-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

,  The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  offices  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer,  Ramona 
Moore,  telephone  (202)  343-3574  and  to 
the  Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 


Washington,  D.C.  20503.  telephone  202- 
395-7313. 

Title:  Application  Process  Contracts 
25  CFR  271.14.  271.18.  271.20  and  276.7. 

Abstract:  This  part  contains  the 
requirements  for  mformation 
respondents  must  provide  for  the 
evaluation  of  the  content  of  contract 
applications  as  well  as  mformation 
necessary  to  permit  the  Bureau  to 
administer,  monitor  and  evaluate 
contract  agreements. 
Bureau  Form  No.:  None 
Frequency:  Annual 

Description  of  Respondents:  Indian 
tribes  or  tribal  organizations  across 
tribal  lands. 

Annual  Responses:  1.430 
Annual  Burden  Hours:  24.680 
Bureau  clearance  officer:  Ramona 

Moore.  (202)  343-3574 
John  VV.  Fritz. 

Assistant  Secretary — Indian  Affairs. 
March  1, 1985. 
(FR  Doc.  85-7447  Filed  3-27-85:  8:45  am] 

BILLING  CODE  4310-02-M 


Bureau  of  Land  Management 

California  Desert  District;  Emergency 
Closure  of  Area  and  Vehicle  Routes  in 
the  Mesquite  Mine  Area  of  Imperial 
County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Closure  Notice  for  Six  Vehicle 
Routes  of  Travel  on  Public  Lands  in  the 
Mesquite  Mine  Area  of  Eastern  Imperial 
County,  California. 

SUMMARY:  This  closure  notice  affects 
vehicle  routes  A215,  A216.  A217,  A218, 
A219  and  the  new  "haul  and  access" 
roads  under  the  administrative 
responsibility  of  the  El  Centro  Resource 
Area,  California  Desert  District.  The 
affected  routes  are  located 
approximately  5  miles  east  of  the  town 
of  Glamis  in  sections  7,  8,  and  18  of  T.  13 
S.,  R.  19  E..  SBM.  The  affected  routes  are 
closed  to  public  vehicular  travel  in  order 
to  protect  public  land  users  from  safety 
hazards  that  may  result  from  mining 
operations  along  these  routes.  Route 
closures  were  identified  as  a  mitigating 
measure  in  Final  Environmental 
Assessment  CA-067-^5-05  ("The 
Mesquite  Projeci").  p.  5-77  dated 
December  27.  1984.  Route  A215  (Zapponi 
Road)  was  a  County  road  and 
abandoned  by  order  of  the  Imperial 
County  Board  of  Supervisors  on 
February  5.  1985. 

.'Additionally,  for  the  reasons  noted 
above,  the  area  described  below  is 
closed  to  all  public  vehicular  access: 


T.  13  S..  R.  19  E.,  SBM 

Sections  4-7  (all);  Sections  3,  8,  9.  18  (Those 
portions  north  of  Hwy  781 

This  is  an  area  that  extends  generally  from 
a  point  at  the  Intersection  of  Zapponi  Road 
and  Highway  78  in  section  18  to  the  southern 
boundary  of  the  Chocolate  Mountains  Aerial 
Gunnery  Range,  and  eastward  five  miles. 

The  routes  and  areas  affected  by  this 
notice  are  being  closed  under  the 
authority  of  43  CFR  8364.1.  This  closure 
order  was  effective  on  March  11. 1985 
and  shall  remain  in  effect  until  one  or  ail 
of  the  follcvvmg  actions  occur: 

1.  Termination  of  the  project  and 
rinsing  of  ihe  leach  piles: 

2.  Successful  completion  of  a  mining 
patent  application  at  which  time  the 
land  will  become  private  and  the  route 
approval  process  will  no  longer  apply; 

3.  Termination  of  commercial  lease 
CA-15903. 

individual  closed  routes  will  be 
barricaded  and  signed  closed.  Vehicular 
access  will  be  permitted  beyond  the 
points  of  closure  only  to  personnel 
operating  under  the  authority  of  Plan  of 
Operations  CA.MC  21188,  261,  public 
service,  law  enforcement  officials  or 
Bureau  em.ployees  while  acting  on 
official  duty  and  other  specifically 
authorized  persons.  Maps  showing  the 
exact  location  of  routes  affected  by  this 
closure  notice  are  availdble  from  the  EI 
Centro  Resource  Area.  333  South 
Waterman  .-Avenue.  El  Centro.  California 
92243. 

Any  person  who  knowingly  and 
willfully  violates  this  closure  order  may 
be  subject  to  a  Si. 000  fine  or 
imprisonment  for  not  longer  than  12 
months,  or  both,  under  authority  of  43 
CFR  6364.2. 

Dated:  March  19,  1985. 
Gerald  E.  Hillier, 
Dis:ricl  Manager. 
[FR  Doc.  85-7438  Filed  3-27-85;  8:45  am) 

BILLING  CODE  4310-40-M 


Carson  City  District  Advisory  Council; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior.. 

ACTION:  .Notice  of  .Meeting  of  the  Carson 
City  District  Advisory  Council. 

date:  May  2.  1985. 
ADDRESS:  1050  East  William  Street. 
Suite  344.  Carson  City.  .Nevada. 
SUMMARY:  The  Council  will  meet  at  8  30 
a.m.  The  agenda  will  include  election  of 
officers,  update  on  wild  horse 
management  and  other  resource 
management  programs,  the  proposed 
BLM-Forest  Service  Interchange,  and 
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comments  from  the  public  (10:()0  a.m.). 
L'pon  adjournment,  the  Council  will  lake 
a  field  trip  to  Alkali  Lake  in  Smith 
Valley.  Nevada,  where  the  Bureau  has 
undertaken  a  large  waterfowl  habitat 
improvement  project.  Anyone  may 
attend  the  meeting  and  field  trip  hut 
must  provide  their  own  tran.sporttition 
FOR  FURTHER  INFORMATION  CONTACT: 
Sieve  Weiss.  BLM  Information  Officer. 
1050  E.  William  St..  Suite  335.  Carson 
City,  NV  89701  (702)  882-lb31. 
Thomas  |.  Owen. 
D'.stnct  Shmager. 
Miirch  18.  19H5. 

|FR  Doc.  85-7453  Filed  3-2"-fl5:  8;-45  am] 
BILUNO  COD£  431(MK-« 


Rock  Springs  District  Advisory 
Council;  Meeting 

agency:  Bureau  of  Land  Manajjement, 

Inenor. 

ACTION:  Notice  of  Meeting  of  the  Rock 

Springs  District  Advisory  Council. 


date:  May  1.  1985. 

ADDRESS:  Rock  Springs  DisH  ict  Office. 
Bureau  of  Land  Management.  U.S. 
Highway  191  .North.  Rock  Springs. 
Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  H.  Sweep,  District  Mcin.iger, 
Rock  Springs  District,  Bureau  of  Land 
Management,  P.O.  Box  1869,  U,S, 
Highway  191  North.  Rock  Springs. 
Wyoming  82902-1869.  (307-382-53,50). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  Wednesday,  May  1,  will 
convene  at  9:00  A.M.  in  the  District 
Office  Conference  Room. 
The  agenda  items  are: 

Ejection  of  Officers 

BLM-L'SFS  Interchange 

Bone  Draw  Cooperative  Management 

Agreement 
L'pdate  on  Wild  Horse  Program 
District  Policy  on  .Noxious  Weeds 
Rilev  Ridge.  Phase  II 
RMP  Schedule 
Public  Comment  Period 
.Arrangements  for  .Next  Meeting 
Gene  Herrin. 

Associate  District  Manager. 
\VR  Dor.  8.V7418  Filed  3-2:'-85:  8:45  am) 

BILLING  CODE  4310-22-M 


Roswell  District  Grazing  Advisory 
Board;  Meeting 

AGENCY:  Bureau  of  Land  .Management. 

Interior. 

ACTION:  Roswell  District  Grazing 

.Advisory  Board  Meeting. 


SUMMARY:  This  notice  sets  forth  the 

schedule  and  proposed  agenda  of  a 


forthcoming  meeting  of  the  Roswell 
District  Grazing  Advisory  Board. 
date:  Wednesday,  April  24.  1985. 
beginning  at  10:00  a.m.  A  public 
comment  period  wiil  be  held  at  2:00  p.m. 

Location:  BLM  Roswell  District  Office. 
1717  West  Second  St.,  Roswell,  NM 
8HJ01. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  R  Cherry.  District  Manager  or 
Guadalupe  G.  Martinez,  Public  Affairs 
Specialist,  Bureau  of  Land  Management, 
P.O.  Box  1397,  Roswell.  NM  88201  (505) 
622-9042. 

SUPPLEMENTARY  INFORMATION:  The 
p.'-riposed  agenda  wnl  include:  (1)  The 
BI.M/FS  Land  Interchange  Proposal,  (2) 
L'pdate  on  Grazing  Fee  Study.  (3) 
l'pdate  on  Range  Improvement  Projects 
for  FY  85.  and  (4)  Public  Comment 
Period. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  during  the 
public  comment  period  or  may  file 
written  statf>ments.  Anyone  wishing  to 
make  an  orai  statement  should  notify 
the  District  Manager  by  April  15. 1985. 
Summary  minutes  will  be  maintained  in 
the  District  Office  and  will  be  available 
for  public  inspection  during  regular 
business  hours  within  30  days  following 
the  meeting.  Copies  will  be  available  for 
the  cost  of  duplication. 
Timothy  R.  Kreager. 
Acting  District  Managet- 
!FR  Dor  85-7450  Filed  3-27-85;  8:45  am| 

BILLING  CODE  4310-FB-M     . 


[A-19164)  I 

Mineral  Exchange.  Mohave  County,  AZ 

AGENCY:  Bureau  of  Land  Management 

(BLMl.  Interior. 

ACTION:  Notice  of  Realty  Action- 
exchange,  Federal  minerals  in  Mohave 

County.  Arizona. 

SUMMARY:  The  federal  mineral  estate  on 
the  following  described  land  has  been 
determined  to  be  available  for  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Art  of  1976,  43  U.S.C.  1716: 

GILA  AND  SALT  RIVER  MERIDIAN.  ARIZONA 

T.  39  N..  R.  5  W.. 
Sec.  5.  lots  1  to  4  inclusive,  S'/aNVi,  S'/i 
Sec.  6.  lots  1.  2,  3.  6.  ard  7.  SV^NEV*. 

SE'4NWV4.  EVsSWV*.  SE'A 
Sec.  10. 

T.  39  N.,  R.  6  W.. 
Sec.l4.  NWV«,  SVi 
Sec.  29. 

T.  40  N..  R.  6  W., 
Sec.  8.  NE'^NWA,  SfcNW'A,  SWA,  EVb 
Sec.  30,  lots  1  to  4  inclusive,  E%W'/2,  EMi 
Sec.  31,  lots  1  to  4  inclusive,  NE'/4NEV4, 
SM.NEy4,  SEy4NW»'4.  E'/::SWV4.  SE'/4. 


T.  41  N.,  R.  2  W., 
Sec.7,  S'/4 

Sec.  17.  NViSVVV4.  SVVV,SWV4 
Sec.l9,  W"/2SWV4. 
Comprising  5,257.97  acres,  more  or  less 

In  exchange  for  all  or  part  of  the 
above  described  5.257.97  acres  of  the 
federal  mineral  estate,  the  State  of 
Arizona  offers  5.256.80  acres,  more  or 
less,  of  Arizona  State-owned  mineral 
estate  located  in  the  proposed  Arizona 
Strip  Wilderness  Bill  in  the  mountainous 
areas  north  of  the  Colorado  Ri\er, 
Arizona. 

The  State  mineral  estate  is  described 
us  follows: 

GILA  AND  SALT  RIVER  MERIDIAN,  ARIZONA 

T.  35  N..  R.  14  W.. 

Sec.  32.  and  E'*:SEV4. 
T.  38  N..  R.  14  W.. 

Sec.  16. 
T.  39  N..  R.  6  E.. 

Sec.  16. 
T.  39  N..  R.  13  W., 

Sec.  32. 
T.  40  N..  R.  7  E., 

Sec.  32. 
T  41  N..  R.  14  W.. 

Sec.  32. 

Sec.  36. 
T.  42  N..  R.  13  W.. 

Sec.  32.  lots  1  to  4  inclusive,  and  S'-.>. 
T  42  N..  R.  14  W.. 

Sec.  32.  lots  1  to  4  inclusive,  and  S' :;. 

Sec,  36,  lots  1  to  4  inclusive,  and  SV^. 

Comprising  5,256.80  acres,  more  or  less. 

The  purpose  of  the  exchange  is  to 
acquire  the  non-federal  mineral  estate 
thereby  uniting  the  public  split-estate 
within  wilderness  areas  in  Arizona 
north  of  the  Colorado  River.  The 
exchange  is  consistent  with  Bureau's 
planning  system. 

The  above-described  mineral  estates 
are  not  encumbered  by  mining  claim 
locations.  They  do,  however,  contain  a 
number  of  oil  and  gas  leases.  On  the 
basis  of  a  mineral  potential  report,  it  has 
been  determined  that  the  overall 
potential  mineral  values  of  the  State  ami 
Federal  minerals  are  approximately 
equal. 

Minerals  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  terms  and  conditions: 

1.  Oil  and  gas  leases  A18341,  A10399, 
and  A10421,  and  the  right  of  the  mineral 
lessee  to  occupy  and  use  so  much  of  the 
surface  of  the  land  as  may  be 
reasonably  necessary  for  mineral 
leasing  operations.  Acts  of  February  25, 
1920  and  .March  4,  1933  (30  U.S.C.  186, 
124).  The  United  States  will  continue  to 
.administer  these  leases  until  their 
expiration  on  cessation  of  operations,  at 
which  time  the  leasing  function  will 
transfer  to  the  State  of  Arizona. 
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2.  Subject  to  all  valid  existing  rights 
and  those  applications  on  record  as  of 
the  date  of  this  N'olice. 

Minerals  to  be  acquired  by  the  United 
States  will  be  subject  to  the  following 
terms  and  conditions: 

Oil  and  gas  leases  13-69803  and  13- 
69807  with  the  right  to  explore  for  and 
remove  such  deposits.  The  State  of 
Arizona  will  continue  to  administer 
these  leases  until  their  expiration  or 
cessation  of  operations,  at  which  time 
the  leasing  function  will  transfer  to  the 
United  States. 

Publication  of  this  Notice  shall 
segregate  the  subject  land  from  all 
appropriations  under  the  public  laws, 
including  the  mining  laws  and  the 
mineral  leasing  laws.  This  segregative 
effect  shall  terminate  upon  the  issuance 
of  a  patent  or  two  years  from  the  date  of 
this  Notice,  or  upon  publication  of  a 
Notice  of  Termination. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment  and  mineral  potential  report, 
can  be  obtained  from  the  District 
Manager.  196  East  Tabernacle.  St. 
George.  Utah  84770.  For  a  period  of 
forty-five  (45)  days  from  the  date  of  this 
notice,  interested  parties  may  submit 
comments  to  the  District  Manager.  Any 
adverse  comments  may  be  evaluated  by 
the  District  Manager,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  District  Manager,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  March  20, 19«5. 
G.  William  Lamb, 

District  Manager. 

(FR  Doc.  85-7437  Filed  3-27-85;  8:45  am] 

BILLING  CODE  4310-32-M 


[Alaska  48604-PI 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease 

March  20,  1985. 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48604-P  has  been  received 
covering  the  following  lands: 

Fairbanks  Meridian.  .A.laska 

T.  20  S.,  R.  2  W.. 
Sec.  11.  EVi. 
(320  acres). 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  So 
per  acre  per  year,  and  royalty  increased 


to  16%  percent.  The  S500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  |uly  1.  1984. 
the  date  of  termination,  have  been  paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA— 48604-P  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  July  1, 1984,  subject  to  the 
terms  and  conditions  cited  above. 

Dated:  March  20,  1985. 
Robert  E.  Sorenson, 
Chief.  Branch  of  Mineral  Adjudication. 
|FR  Doc.  85-7457  Filed  3-27-85;  8:45  am] 

BILLING  CODE  43.&-JA-M 


lCA-157351 

California;  Order  Providing  for 
Opening  of  Lands 

By  virtue  of  the  authority  vested  in  the 

Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976." 90  Stat.  1751; 
43  U.S.C.  1714  and  section  24  of  the 
Federal  Power  Act  of  June  10,  1920  (41 
Stat.  1075.  as  amended,  16  U.S.C.  818) 
and  pursuant  to  the  determinaiton  of  the 
Federal  Energy  Regulatory  Commission, 
in  DA-1141  California,  it  is  ordered  as 
follows: 

1.1.  By  order  dated  February  27, 1985, 
the  Federal  Energy  Regulatory 
Commission  vacated  the  land 
withdrawal  in  part  for  Power  Project  No. 
284  as  to  the  following  described  lands: 

Mount  Diablo  Meridian 

T.  5  .\.,  R.  13  E., 

Sec.  5.  lot  4. 
T.  5  N.,  R.  14  E., 

Sec.  5.  lot  2. 

The  area  aggregates  approximately  80.48 
acres  in  Calaveras  County,  California. 

2.  The  lands  shall  be  opened  to 
operation  of  the  public  land  laws 
generally  at  10:00  am  on  April  30, 1985, 
subject  to  valid  existing  rights  and  the 
provisions  of  existing  withdrawals.  They 
have  been  and  continue  to  be  open  to 
the  mining  laws  (30  U.S.C.  Ch.  2)  and  the 
mineral  leasing  laws. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  State  Director, 
Bureau  of  Land  Management,  Room  E- 
2841,  Federal  Office  Building,  2800 
Cottage  Way,  Sacramento,  California 
95825. 

Nancy  J.  Alex. 

Chief  Lands  B  Localable  .Minerals  Section 
Branch  of  Lands  &  Minerals  Operations. 
|FR  Dor..  8.'S-7440  Filed  3-27-85;  8:45  am] 

BILLING  CODE   4310-4(>-*i 


iCA-15757] 

California;  Order  Providing  for 
Opening  of  Lands 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  19"6,"90  Stat.  1751; 
43  U.S,C.  1714  and  section  24  of  the 
Federal  Power  Act  of  June  10.  1920  (41 
Stat.  1075,  as  amended.  16  U.S.C,  81G) 
and  pursuant  to  the  determination  of  the 
Federal  Energy  Regulatory  Commission, 
it  is  ordered  as  follows: 

1.  By  order  dated  February  25, 1985, 
the  Federal  Energy  Regulatory 
Commission  vacated  the  land 
withdrawal  in  part  for  Power  Projects 
249  and  2136.  dated  April  19.  1921  and 
May  29, 1953,  respectively,  as  to  the 
following  described  land: 

Mount  Diablo  Meridian 

T.  2.3N..  R.  lOE., 

Sec.  10.  \V'/2NEV4  and  .N'VV'/i. 

The  area  aggregates  240  acres  within  the 
Plumas  National  Forest.  Plumas  County, 
California. 

This  land  shall  imm.ediately.  upon 
publication  in  the  Federal  Register, 
become  available  for  co.nsumnation  of  a 
pending  Forest  Service  exchange 
application  CA  15304. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  State  Director, 
Bureau  of  Land  Manage.T.er.t,  Room  F- 
ZM\.  Federal  Office  Build, "g.  2800 
Cottage  Way.  Sacramento,  California 
9.3825. 

Nancy  j.  .Mex. 

Chief.  Lands  &■  Localable  Minerals  Section. 
Branch  of  Lands  B  Minerals  Operations. 
[FR  Doc.  85-7441  Filed  3-27-85;  8:45  am] 

BILLING  CODE  4310-40-M 


IAA-105381 

Alaska  Native  Claims  Selection; 
Olsonville,  Inc. 

In  accordance  with  Departmental 
regulation  43  CP'R  2650.7(d)  notice  is 
hereby  given  that  the  Decision  to  Issue 
Conveyance  (DIC)  to  Olsonville. 
Incorporated,  notice  of  which  was 
published  in  the  Federal  Register  on 
March  11.  1935.  on  pages  9"20  and  9721. 
is  modified  by  a  change  in  the  land 
description. 

The  land  description  now  reads  : 

Seward  Meridian.  .Alaska,  (l  nsur\  e>ed) 

T  21  S..  R.  59  W. 
Sees.  1  and  2  (fractional). 
Containing  approximately  10  acres. 


12414 


Federal  Register  /  Vol.  50,  No.  60  /  Thursday.  March  28.  1985  /  Nolices 


The  land  descnptum  is  modified  to 
ri.\id  : 
T  :i  S..  R.  59  VV 

S"cs.  2  and  3  (friiclion^l). 

Cintciininji  ripprn\in;.itely  10  acres. 

F.vct'pt  as  modified  by  this  dpcision. 
the  decision  of  March  11.  1985.  stands  iis 
written. 
Barbara  A.  Lange. 

5,',  :u>n  Chu'f.  Bra:u  h  rf -WCSA 

AJ!u<!!<  at!un. 

[VR  Drx;.  85-7345  Filed  ;i-2"-tt:>,  H:45  am| 

BILLING  CODE  W10-JA-M 


ICA  10388;  4-1 9952-1 LM I 

Exchange  of  Public  and  Private  Lands 
in  Tehama  County,  CA 

agency:  Bure.ui  of  I.fUni  Managoment. 

Interior. 

ACTION:  Notice  of  issuance  ofiund 
exchange  conveyance  document. 

SUMMARY:  The  purpose  of  this  exchange 
was  to  acquire  the  private  land  which 
has  hij^h  public  value  for  recreational 
uses.  The  \  alues  of  the  public  and 
pruate  lands  in  the  exchange  were 
equalized  by  utilizing  exchange  values 
contained  in  a  private  exchange  with 
The  Trust  for  Public  Land  under  serial 
number  CA  15726,  which  oxc  hanyo  was 
processed  by  this  Bureaus  California 
Desert  District  Office,  The  public 
interest  was  well  served  throe.jjh 
completion  of  this  exchange. 

EFFECTIVE  DATE:  October  30,  MH4, 

FOR  FURTHER  INFORMATION  CONTACT: 

\'iola  Andrade,  California  State  Office 
(916)  484-^M31. 

SUPPLEMENTARY  INFORMATION: 

The  United  States  issued  an  exchange 
conveyance  document  to  The  Trust  for 
Public  Land  on  October  30,  1984,  for  the 
following  described  lands  under  Sec.  200 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21,  1976: 

Mount  Diablo  Meridian.  California 

T  25  W.,  R.  1  VV  . 

Sec.  4.  Lot2ofNE'i. 
T  26  .\..  R  1  W.. 

Sec.  24,  SE',SE'-4. 

Comprising  83.53  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  land  from  the  Trust  for  Public 
Land; 

Mount  Diablo  Meridian,  California 

T.  28  .\.,  R   3  VV  . 

Sec.  22,  a  portion  of  Lot  2  of  the  SKU. 


Comprising  27.05  acres  of  private  land. 
Sharon  M.  Janis, 

C/iit  f.  Brunch  of  Lands  unci  Minerals 

Operations. 

|KR  Hoc  8r^-73W  Filed  3-27-85:  8:45  am) 

BILLING  CODE  4310-41-M 
— — 1 

Anchorage  District  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  pubHc  meeting. 

summary:  The  Bureau  of  Land 

Management's  Anchorage  District 
Advisory  Council  w^ill  meet  at  12  p.m. 
April  30.  1985.  to  discuss  implementation 
of  recreation  fees  and  the  Culkana  River 
management  plan 

As  required  by  regulation,  time  will  be 
scheduled  during  the  meeting  for  any 
member  of  the  public  wishing  to  address 
the  council.  Individuals  requesting  time 
on  the  agenda  are  asked  to  notify  Joette 
Storm.  Public  Affairs  Specialist,  before 
April  30.  1985,  by  calling  267-1200. 
date:  Tuesday,  April  30. 1985. 
TIME:  12  p.m.-5  p.m. 
place:  Anchorage  District  Office  4700 
E.ist  72nd  Avenue.  Anchorage.  Alaska. 
supplementary  information:  . 
Agenda 

12;00    Call  to  order  and  reading  of  the 
minutes  Introduction  of  new  members 
L'pdate  of  district  programs 

1:00    Recreation  fee  implementation 
and  guide  fees 

2:30     Culkana  River  Management  Plan 

4:00     Public  commenljieriod 

5:00     Adjourn, 

Wayne  A.  Boden, 

District  Mi:.'i(i};er. 

(FR  Doc.  85-7394  Filed  3-fe7-85;  8:45  am| 

BILLING  CODE  4310-JA-M 


Roseburg  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
w  ith  section  309  of  the  Federal  Land 
Policy  and  Management  Act  (as 
amended),  the  Roseburg  District 
Advisory  Council  will  meet  April  25. 
1985.  The  meeting  will  be  a  field  tour 
and  will  star'  at  8:30  a.m.  from  the 
conference  room  at  the  Roseburg 
District  Office,  777  NW,  Garden  Valley 
Blvd.,  Roseburg.  Oregon. 

The  agenda  will  include: 

1.  Visit  to  Middle  Creek  and  Cow 
Creek  to  look  at  and  discuss  fisheries, 
wildlife,  recreation  and  timber 
management. 

2.  BLM/FS  Interchange  will  be 
discussed  during  lunch, 

3.  General  discussion  by  Council 
Members, 


Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office  and  available  for  public 
inspection  during  regular  business  hours 
within  30  days  following  'he  meeliiig. 

Diited:  March  20.  1985. 
Bennie  C.  Hobbs. 

Associate  District  Manager. 

|FR  nnc.  8,5-7:183  Filed  3-27-«:);  8:4,5  nm] 

BILLING  CODE  4310-33-M 


IPHX  077416;  5-00261 1 

Order  Providing  for  Opening  of  Public 
Lands,  Arizona 

March  20, 1985. 

1.  The  following  described  land  h.is 
been  reconveyed  to  the  United  States 
because  the  land  was  no  longer  used  for 
the  purpose  specified  in  Patent  No. 
1104903  issued  under  the*  Act  of 
February  27,  1936  (49  Stat.  1144): 

Gila  and  Salt  River  Meridian,  Arizona 

T.  i'O  N..  R.  15  W.. 

Sec.  30.  NWy4NW'/«NEV<i,  SF''4\\V  U 
SWViSEVt.  EV2S\VV4SW'4SF.'.4,  S"2 
N'E'ASW'ASE'A,  SE'-4SWV4SE>4. 

The  area  described  contyins  32.50  acres. 

2.  The  land  is  situated  in  the  Hualapai 
Mountains  located  approximately  15 
miles  southeast  of  Kingman  in  Mohavfe 
County.  The  land  will  be  utilized  for 
communication  site  purposes  in 
accordance  with  management  plans 

3.  Upon  acceptance  of  title  to  the  land, 
they  became  a  part  of  the  public  land 
administered  by  the  Bureau  of  Land 
Management.  At  9  A.M,  on  May  8, 1985, 
the  land  will  be  open  to  surface  entry 
under  the  public  land  laws  generally. 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  laws.  All 
applications  receixcd  at  or  prior  to  9 
A.M,  on  May  8,  1985.  will  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  there  after  shall  be 
considered  in  the  order  of  filing.  The 
land  will  remain  closed  to  mining  and 
mineral  leasing. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations,  Bureau 
of  Land  Management.  P,0,  Box  16563, 
Phoenix.  Arizona.  85011. 
Don  R.  Mitchell, 

Cliief.  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  85-7393  Filed  3-27-85;  8:45  am] 

BILLING  CODE  4310-32-M 
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IC-38682;  C-36866;  5-00258-GP5-1601 

Realty  Action;  Competitive  and 
Modified  Sale  of  Public  Lands  In  Park 
and  Teller  Counties,  CO,  and 
Noncompetitive  Sale  of  Public  Lands 
in  Park  County,  CO 

agency:  Bureau  of  Land  Mdnagiamenl, 

Interior. 

ACTION:  Notice  of  Realty  Action  C- 

38682.  competitive  and  modified 

competitive  sale  of  public  lands  in  Park 


and  Teller  Counties.  Colorado;  C-3(>866, 
noncompetitive  sale  of  public  lands  in 
Park  County,  Colorado. 

summary:  The  following  described 
l,mds  have  been  examined  and 
idf^ntifipd  as  suitable  for  disposal  by 
sale  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat.  2750,  43  U.S.C.  1701,  1713) 
at  no  less  than  the  appraised  fair  market 
value  (minimum  bid  price)  listed  below: 


C  38682  —Sixth  Principal  Meridian,  Colorado 


Parcel  f4o. 


Legal  descnplioo 


Acreage 


Minimum 
(Ml  pnce 


337 „ _._   .. 

336A 

3368 

335A '  „___,.         _-.         

T   14  S.,  R.  70  W  . 

Sec.  19.  lots  6  (32.51).  and  7  (32.59) -..             _.J 

Sec  19, 1019 ...    .      .. 

Sec  19,  tot  10 

Sec  30  lol  5 _.' . 

65  10 

1035 
2  69 

12.14 
0.40 

40  00 
40.00 
120  00 
80  00 
40  00 
40  00 
40  00 

$23,300 
6,900 
1,600 
9  700 

33SB 

339 „ 

350 .         

338A  • 

3388    „   .  . .. 

Sec  30,  lol  6 

T   14  S    R  71  W, 

S«C   13.  SW..NEV< „.    _    

Sec    18    NW'.NEV, 

Sec   21   N   .NW'..,  SE%NW«i _..„ 

Sec  24  NE'.4SWV<.,  NWV,SE^ . 

Sec.  34  SW'.NEVi 

Sec  34  NE  '..NW^ 

Sec.  34,  NWUSW-H - 

75 

12,900 
21.600 
45.600 
26.200 

310  ._„ ~.      

341 

13.900 
9.600 

342 _ 

25.500 

'Denotes  competitive  twJding,  tt>e  balance  is  moOified  competitive    The  above  aggregates  490  68  acres  more  or  less 

C-36866— Sixth  Principal  Meridian,  Colorado 


Parcel  No, 

Legal  dcescnpbon 

*""9«  j  tST^ 

346 

T   14  S,  R   71  W. 
Sec  31,  SE'4NEV4 

4000 
40.00 

S26  000 

345 : 

Sec,  31.  NWWNEWi _ 

26.000 

The  above  parcels  are  offered  by 
direct  sale  and  aggregate  80.00  acres 
more  or  less.  These  parcels  were 
previously  published  in  the  Federal 
Register  on  July  24,  1984.  and  the  sale 
was  subsequently  postponed  until  July 
1985, 

The  total  acreage  in  this  notice  is 
570.68  acres  more  or  less.  The  prices  for 
lands  listed  under  C-368r)6  have  been 
approved  and  will  not  ch.-ir.ge.  The 
appraisal  for  land  identified  under  C- 
38682  has  not  been  officially  approved 
by  the  supervisory  appraiser,  Colorado 
State  Office,  and  may  be  subject  to 
change.  Qualified  bidders  will  be 
promptly  notified  of  any  change  in  price. 

Parcels  345.  345.  and  350  are  located 
in  Teller  County.  Parcel  342  is  located  in 
both  Park  and  Teller  Counties;  the 
balance  is  located  m  Park  County. 

Parcels  335  A  and  338A  will  be 
offered  by  competitive  bidding  because 
they  have  public  access.  Parcels  345  and 
346  will  be  offered  to  Larry  Mahan  by 
direct  sale  at  fair  market  \alue.  The 
balance  of  the  parcels  will  be  offered 
through  modified  competitive  bidding 
procedures.  These  bidding  methods  will 
be  the  most  productive,  beneficial,  and 


least  disruptive  socially  and 
environmentally. 

The  general  public  as  well  as  adjacent 
landowners  are  permitted  to  bid  on 
those  parcels  identified  for  competitive 
bididng.  Bids  from  adjacent  landowners 
will  be  the  only  ones  accepted  on  those 
parcels  identified  for  sale  by  modified 
competitive  procedures. 

Disposal  of  these  parcels  will  best 
serve  the  public  interest.  The  parcels  are 
isolated  and  only  parcels  335.\,  338a, 
345.  and  346  have  legal  access.  Disposal 
of  the  parcels  does  not  connict  with 
local  planning  and  zoning  regulations 
and  ordinances.  They  are  identified  for 
disposal  in  the  BL.M  land  use  plan. 

Each  patent  issued  as  a  result  of  the 
proposed  sale  will  be  subject  to  all  valid 
existing  rights  of  record  and  contain  a 
reservation  to  the  United  States  for 
rights-of-way  for  ditches  and  canals 
constructed  by  the  United  States  under 
the  Act  of  August  30,  1890  (26  Stat.  391; 
43  U.S.C.  945).  All  minerals  will  be 
reserved  to  the  United  States  as  requred 
by  section  209  (a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1719).  Any  patent  issued  for 
parcel  335A  (Teller  County  Road  11). 


parcel  338A  (Mighland  Meadows  Drive). 
and  parcels  346  and  345  (Park  County 
Road  71)  will  be  subject  to  a  perpetual 
60-foot  wide  right-of-way  for  county 
roads. 

Additionally,  as  a  condition  of  sale  for 
parcels  310,  337,  338A  and  B.  345.  346. 
and  350,  the  successful  high  bidder  for 
each  of  these  parcels  will  be  required  to 
enter  into  an  agreement  with  the  present 
ELM  grazing  permittee  to  honor  his  or 
her  grazing  authorization  for  any 
remaining  portion  of  its  term.  Proof  of 
such  an  agreement  must  be  submitted 
before  any  patent  w;!!  be  issued. 

Adjacent  landowners  and  interested 
bidders  from  the  general  public  will  be 
sent  a  detailed  sales  prospectus 
providing  more  details  on  the  parcels. 

Sale  Procedures 

C-38682— Bidding  will  be  sealed  bids 
only.  Bids  for  parcels  310,  335B,  336,A. 
336B,  337,  338B.  339,  341,  342,  and  350 
will  only  be  accepted  from  qualified 
adjacent  landowners  as  identified  bv 
local  county  records.  Sealed  bids  on 
parcels  335A  and  338.'\  will  be  accepted 
from  the  general  public.  No  bids  will  be 
accepted  for  less  than  the  minimum  b  d 
price  as  identified  for  each  parcel. 
Sealed  bids  will  be  accepted  until  1  p.m. 
on  June  5,  1985.  Bid  opening  will  be  at  2 
p.m.  on  the  same  day. 

Any  of  tlie  parcels  not  sold  at  this 
June  5,  1985  sale  will  be  reoffered  for 
sale  by  competitive  bidding  to  the 
general  public  beginning  June  19.  1985. 

C-36866 — Larry  Mahan  must  submit, 
by  2  p.m.  July  11, 1985.  a  bid  or  bids  for 
the  purchase  of  parcels  345  and  or  346. 
If  Larry  Mahan  does  not  purchase  the 
p.ircel(s),  they  will  be  reoffered  to  the 
general  public  by  competitive  bidding 
beginning  August  7. 

In  addition  to  the  appraised  fair 
market  value  of  the  lands,  the 
prospective  purchaser  of  any  of  the 
lands  offered  by  direct  sale  shall  be 
required  to  pay  the  cost  of  publishing  a 
part  of  this  notice  in  the  Federal  Register 
and  in  the  local  newspaper.  These  costs 
must  be  paid  before  a  patent  w;ii  be 
issued. 

A  detailed  sales  propectus  providing 
information  on  all  sale  parcels  will  be 
sent  to  ail  adjacent  landowners  and 
interested  bidders  from  the  general 
public.  Sealed  bids  only  will  be 
accepted  from  the  general  public  for  the 
unsold  parcel(s)  at  the  Canon  City 
District  Office.  3080  E.-.st  Main.  P  O  Bo\ 
311,  Canon  City.  CO  81212  and  opened 
at  2  p.m.  on  the  first  and  third 
Wednesdays  of  each  month.  The  sale 
will  continue  until  if  is  cancelled  or  sale 
of  parcels  is  completed.  .\o  bid  will  be 


accepted  for  less  than  fair  market  value 
{.ninimunn  bid  price). 

BLM  may  accept  or  reject  any  and  all 
bid  offers  or  withdraw  any  of  the 
parcels  from  sale  at  any  time  if.  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  existmg  Federal 
laws  and  regulations. 

At  some  future  date  any  or  all 
remaining  unsold  parcels  may  be  used 
as  "selected"  lands  in  an  exchange 
program. 

Further  Information  and  Public 
Comment 

Additional  information  concerning 
this  sale,  including  the  planning 
documents  and  environmental 
assessment,  is  available  for  review  in 
the  Royal  Gorge  Resource  Area  Office 
at  9th  and  Royal  Gorge  Boulevard.  P.O. 
Box  1470,  Canon  City,  Colorado. 
Interested  members  of  the  public  who 
wish  to  submit  bids  on  parcels  335A  and 
338A  may  obtain  further  information 
from  the  Royal  Gorge  Resource  Area 
Office.  For  a  period  of  45  da>  s  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  District 
Manager.  Canon  City  District  Office, 
Bureau  of  Land  Management.  3080  East 
Main,  P.O.  Box  311,  Canon  City, 
Colorado  81212.  Any  adverse  comments 
will  be  evaluated  by  the  District 
Manager,  who  may  vacate  or  modify 
this  realty  action  and  issue  his  final 
determination.  In  the  absence  of  any 
action  by  the  District  Manager,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

The  lands  described  in  this  notice  are 
hereby  segregated  from  appropriation 
under  the  public  land  laws,  including  the 
mining  laws.  This  segregation  shall  be  in 
effect  for  270  days  from  publication  in 
the  Federal  Register. 

Stuart  L  Freer. 

AsscHSGtf  Director  Manager. 

\VR  Doc.  85-7396  Filed  a-27-85;  8:45  am) 

MLLING  CODE  4310-JB-M 


15-00261;  AZ  950  GP  50161 

Filing  of  Plats  of  Survey;  Arizona 

NKirch  21,  1985. 

1.  The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix, 
Arizona,  on  the  dates  indicated: 

A  plat  representing  a  dependent 
resurvey  of  a  portion  of  the  south 
boundary,  a  portion  of  the  subdivisional 
lines  and  portions  of  Homestead  Entry 


Survey  No.  446  and  No.  611;  and  a 
survey  of  the  subdivision  of  section  33 
and  the  metes-and-bounds  survey  of 
Tracts  38,  39  and  40  and  Lots  13, 16,  17 
and  18,  section  33,  T.  11  N.,  R.  10  E.,  Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  February  28.  1985,  and  was 
officially  filed  February  28,  1985. 

This  survey  was  executed  at  the 
request  of  Region  Tliree,  U.S.  Forest 
Service. 

A  supplemental  plat  showing 
amended  lottings  created  by  the 
reletting  of  Lot  6,  in  section  27,  T.  4  N., 
R.  3  E.,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  March  7, 1985, 
and  was  officially  filed  March  8, 1985. 

A  supplemental  plat,  showing 
amended  lottings  in  the  S'/a  of  section 
20,  and  the  N'/z  of  section  29,  T.  8  S..  R. 
26  E.,  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  [anuary  8, 1985, 
and  was  officially  filed  January  9, 1985. 

These  supplemental  plats  were 
prepared  at  the  request  of  the  Bureau  of 
Land  Management,  Arizona  State 
Office,  Division  of  Mineral  Resouces, 
and  the  Safford  District,  respectively. 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  lands  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the 
public  for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office.  Bureau  of  Land  Management, 
P.O.  16563,  Phoenix,  Arizona  85011. 

lames  P.  Kelley, 

Chief.  Branch  of  Cadastral  Survey. 

[FR  Doc.  85-7400  Filed  3-27-85;  8:45  am) 

BILLING  CODE  4310-32-M  ! 


Minerals  Management  Service 

Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Chevron,  U.S.A.,  Inc. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  .Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  .Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5660.  Block  86,  Grand  Isle  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Leeville, 
Louisiana. 
DATE:  The  subject  DOCD  was  deemed 


submitted  on  March  21,  1985.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service. 

ADDRESSES:  A  Copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a,m,  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  .Attetttion 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  ].  Tolbert.  Minerals 
Management  Service:  Gulf  of  .Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  .Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  March  21,  1985. 
John  L.  Rankin, 

Region  Director.  Gulf  of  Mexico  OCS  Region. 
[FR  Doc.  85-7385  Filed  3-27-85;  8:45  am] 
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Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Kerr-McGee  Corp. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  RtH;eipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 

Kerr-McGee  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5191.  Block  114.  Vermilion  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  ba.se 
located  at  Cameron,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  March  20. 1985. 

addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Rrpional  Director.  Gulf 
of  Mexico  OCS  Rejiiion.  Minerals 
Management  Service.  3J01  North 
Causeway  Blvd..  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angle  Gohert:  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section: 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
■  that  it  is  available  for  public  review. 
Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  st.ites.  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  March  20,  1985. 

|ohn  L.  Rankin, 

Regional  Director.  CulfofAJexico  OCS 

Region. 

[FR  Doc.  85-7386  Filed  3-27-85:  8:45  ami 

BILLING  CODE  «3tO-MR-M 


Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
ODECO  Oil  and  Gas  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
ODF^CO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  073.  Block  19.  South  Pelto 
Area,  offshore  Louisiana,  ^oposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Dulac,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  March  21, 1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Ser\ice,  3301  .North 
Causeway  Blvd.,  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Mond.iV  through  Friday). 

FOR  FURTHER  INFORMATION 

CONTACT:    Ms.  Angle  Gobert:  Minerals 
M-inaspment  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  a;id 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  m.akes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  December  13.  19~9  (44 
FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  2,50.34  of  Title  30  of  the  CFR. 

□  died:  March  21,  1985. 

|uhn  L.  Rankin. 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc.  85-7387  Filed  3-27-85:  8:45  am) 

BILLING  CODE  4310-Mn-ll 


Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Texaco,  USA 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Not.ce  of  the  Receipt  of  a 

Proposed  Development  Operations 
Coordination  Document  (DOCDj. 

SUMMARY:  Notice  is  hereby  given  that 
Texaco  USA  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Leases  OCS-G  0972  and 
09"4,  Blocks  265  and  278,  East  Cameron 
Area,  offshore  Louisiana,  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  onshore  bases 
located  at  Cameron  and  Morgan  City, 
Louisiana. 

DATE:  The  subject  DOCD  v,as  deemed 
submitted  on  March  21.  1965,  Comments 
must  be  received  w.thin  15  days  of  the 
date  of  this  .Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  .North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours;  9  a.m.  to  3:30 
p  m..  Monday  through  Fnday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Buildi.ia, 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours;  8  a.m.  to  4.30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  com.ments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44396.  Baton 
Roc.i;p,  Louisiana  70805, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  ].  Tolbert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  .Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (.504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  .Notice  is  to  info.'"m  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  -■Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  .Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  .Management 
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Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685],  Those  practices  and 
procedures  are  set  out  in  re\  ised 
§  250,34  of  Title  30  of  the  CFR. 

Dated:  Mdrch  21.  1985. 

|ohn  L.  Rankin, 

Rfi^ionc!  Director.  Culf  of  Mexico  OCS 

|FR  Doc  85-7384  Filed  3-.17-S5:  8:45  am| 

BILLING  COOe  4310-MR-« 


Outer  Continental  Shelf; 
Development  Operations  Coordination 
Document;  Conoco  Inc. 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
P*roposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Conoco  Inc.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  4254.  Block 
305.  Ewing  Bank  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Grand  Isle  and 
Fourchon.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  20.  1985.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
.Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  .Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 


p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge.  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  |.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit: 
Phone  (504)  838-08"5. 
SUPPLEMENTARY  INFORMATION:  1  he 
purpose  of  this  .Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  Section  930.61  of 
Title  15  of  the  CF'R.  that  the  Coastal 
Management  Section/Louisiana 
Department  of  Natural  Resources  is 
reviewing  the  DOCD  for  consistency 
with  the  Louisiana  Coastal  Resources 
Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Services  makes 
information  contained  in  DOCDs 
available  to  affected  states,  executives 
of  affected  local  governments,  and  other 
interested  parties  became  effective 
December  13,  1979.  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  §  250.34  of  Title  30  of  the  CFR. 

Dated:  March  20,  1985, 
John  L.  Rankin, 

Regional  Director.  Gulft  f  Mexico  OCS 

Region. 

|FR  Dor.  85--419  Filed  34-27-85:  8:45  am) 
BILUNG  COOC  4310-WR-« 


Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Kerr-McGee  Corp. 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  .Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Kerr-McGee  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  or  Lease  OCS-G 
3-98.  Block  102,  Main  Pass  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Hopedale.  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  March  20, 1985. 


ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  .'(301  North 
Causeway  Blvd..  Room  147.  Metairie. 
Louisiana  (Office  Hours;  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angle  D.  Gobert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production: 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit: 
Phone  (.504)  838-0876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  stales,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dii ted:  March  20. 1985. 

|ohn  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  85-7420  Filed  3-27-85:  8:45  am) 

BILLING  COOC  4310-MR-M 


National  Park  Service 

Availability  of  Finding  of  No  Significant 
Impact  for  the  Draft  Environmental 
Assessment;  Hutchinson,  Moore,  and 
Potter  Counties,  TX 

Pursuant  to  the  National 
Environmental  Policv  Act  of  1969.  and 
Title  40  of  the  Code  of  Federal 
Regulations,  the  National  Park  Service 
has  prepared  a  Finding  of  No  Significant 
Impact  for  the  Draft  Environmental 
Assessment  for  the  Development 
Concept  Plan/Road  Classification  Plan. 
Lake  Meredith  Recreation  Area:  and  the 
General  Management  Plan  Amendment. 
Alibates  Flint  Quarries  National 
Monument,  Hutchinson.  Moore  and 
Potter  Counties.  Texas. 

Based  on  public  review  comments 
received  and  on  management  decisions, 
the  proposal  has  been  selected  as  the 
basis  for  the  final  plan.  The  proposal 
best  provides  effective  management  and 
development  strategies  for  the  areas. 

It  is  the  conclusion  of  the  National 
Park  Service  that  the  proposal  is  not  a 
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major  Federal  action  that  will 
significantly  affect  the  human 
environment.  Therefore,  an 
environmental  impact  statement  will  not 
be  prepared.  The  National  Park  Service 
will  proceed  with  development  of  a  final 
plan. 

Copies  of  the  Finding  of  No  Significant 
Impact  are  available  from  Lake 
Meredith  Recreation  Area/Alibates 
Flint  Quarries  National  Monument,  Post 
Office  Box  1438,  Fritch,  Texas  79036: 
and  the  Southwest  Regional  Office. 
National  Park  Service.  Post  Office  Box 
728,  Santa  Fe.  New  Mexico  87501,  and 
will  be  sent  upon  request. 

Dated:  March  15. 1985. 
Robert  Kerr, 

Rfi-iona/  Director,  Southwest  Region. 
[PR  Doc.  85-7432  Filed  3-27-85;  8:45  am] 

BILLING  CODE  4310-70-M 


Cuyahoga  Valley  National  Recreation 
Area  Advisory  Commission;  Meeting 

Notice  is  herebv'  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  86  Stat.  770,  5  U.S.C.App.  1.  as 
amended  by  the  Act  of  September  13, 
1976,  90  Stat.  1247.  that  a  meeting  of  the 
Cuyahoga  Valley  National  Recreation 
Area  Advisory  Commission  will  be  held 
beginning  at  8:30  p.m.  (FST).  on 
Thursday,  April  25.  1985.  at  the  Happy 
Days  Visitor  Center  located  on  West 
Streetsboro  Road,  1  mile  west  of  Route  8 
in  Peninsula,  Ohio. 

The  Commission  was  established  by 
the  Act  of  December  27, 1974,  88  Slat." 
1788,  16  U.S.C.  460ff-4,  to  meet  and 
consult  with  the  Secretary  of  the  Interior 
on  matters  relating  to  the  administration 
and  development  of  the  Cuyahoga 
Valley  National  Recreation  Area. 

The  members  of  the  Commission  are 
as  follows: 

Mrs.  Tommie  P.  Patty  (Chairperson] 
.Mr.  John  Craig 
Mrs.  William  Hutchison 
Mr.  James  S.  Jackson 
Mrs.  George  Klein 
Mr.  Stanley  Mottershead 
Mr.  C.  W.  Eliot  Paine 
Mr.  MeKin  J.  Rebholz 
Mr.  F.  Eugene  Smith 
Ms.  R.  Robbie  Stillman 
Dr.  Robert  W.  Teater 

The  meeting  will  consist  of  a  general 
update  on  the  progress  of  development 
projects,  planning  projects,  and  issues 
related  to  natural  and  cultural  resources 
management  in  the  CVNRA. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  submit 
written  statements.  Such  statements 
should  be  submitted  to  the  official  listed 
below  prior  to  the  meeting. 


Further  information  concerning  this 
meeting  may  be  obtained  from  Lewis  S 
Albert.  Superintendent.  Cuyahoga 
Valley  National  Recreation  Area.  15610 
Vaughn  Road,  Brpcksville.  Ohio.  44141, 
telephone  (216)  526-5256.  Minutes  of  the 
meeting  will  be  available  for  public 
inspection  3  weeks  after  the  meeting,  at 
the  office  of  Cuyahoga  Valley  National 
Recreation  Area,  located  at  15610 
Vaughn  Road.  Brccksville.  Ohio  44141. 

Dated:  March  21. 1985. 
Randall  R.  Pope, 

Acting  Regional  Director,  Midwest  Region. 
|FR  Doc.  85-7431  Filed  5-27-85:  8:45  am] 

BILLING  CODE  4310-70-M 


Delta  Region  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
11:00  a.m.,  c.s.t.,  on  May  10,  1985,  at  the 
City  Council  Chambers,  Eunice  City 
Hall,  300  South  Second  Street.  Eunice, 
Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  Pub.  L.  95-205.  section  907(a1  to 
advise  the  Secretary  of  the  Interior  in 
the  selection  of  sites  for  inclusion  in 
Jean  Lafitte  National  Historical  Park, 
and  in  the  development  and 
implementation  of  a  general 
management  plan  and  of  a 
comprehensive  interpretive  program  of 
the  natural,  historic,  and  cultural 
resources  of  the  Region, 

The  matters  to  be  discussed  at  this 
meeting  include: 

— Status  of  Construction  Programs 
— Co-operative  Agreements 
— Land  Acquisition  Program 

The  meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
serve  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent.  Jean  Lafitte  National 
Historical  Park. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
James  Isenogle.  Superintendent.  Jean 
Lafitte  National  Historical  Park,  U.S. 
Customs  House.  423  Canal  Street,  Room 
206.  New  Orleans,  Louisiana  70130. 
telephone  504/589-3882.  Minutes  of  the 
meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  the  office  of  Jean  Lafitte  National 
Historical  Park. 


Da!ed  Mdrch  20.  1985. 
Robert  I.  Kerr, 

Ri\'.j:ona!  Direi  lor.  Southwest  Region. 
[FR  Dor  85-7454  F:led  3-27-85:  8:45  am| 
BILLING  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

jlnvs.  104-TAA-24  and  104-TAA-251 

Termination  of  Countervailing  Duty 
Investigations  Concerning  Oleoresins 
From  Spain  and  India 

agency:  International  Trade 
Commission. 

action:  On  March  13.  1985.  the 
Commission  published  a  notice 
terminating  countervailing  duty 
investigations  under  section  104(b)(1)  of 
the  Trade  Agreements  Act  of  19"9  with 
regard  to  oleoresins  from  Spam  and 
India  (50  FR  10118.  March  13,  1985).  That 
notice  did  not  identify  the  case  numbers 
assigned  to  those  investigations.  They 
were  Nos.  104-TAA-24  (oleoresins  from 
Spain)  and  104-T.AA-25  (oleoresins 
from  India). 

EFFECTIVE  DATE:  March  5,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ted  Bnggs.  Office  of  Investigations, 
telephone  number  (202]  523-4612. 

Issued:  March  22, 1985. 
Kenneth  R.  Mason, 

Sec  re  to  Hf-. 

|FR  Doc.  85-7324  Filed  3-2--85.  8:45  am] 

BILLING  CODE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

I  Docket  No.  AB-132  (Sut>-1X)] 

Rail  Carriers:  The  Akron  &  Barberton 
Belt  Railroad  Co.;  Abandonment— in 
Summit  County,  OH;  Exemption 

The  Akron  and  Barberton  Belt 
Railroad  Com.pany  (ABB)  filed  a  notice 
of  exemption  under  49  CFR  Part  1152. 
Subpart  F — Exetvpt  .Abandonments.  The 
line  invoked  is  known  as  the  Fairlawn 
Branch,  extending  from  valuation 
station  75  +  26  valuation  station  185-58 
at  Akron,  Summit  County.  OH 

ABB  has  certified  (1)  that  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years  and  that  any  overhead 
traffic  on  the  line  can  be  rerouted  o\er 
other  lines,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  servcie 
over  the  line  either  is  pending  with  the 


Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  Public  Service 
Commission  (or  equivalent  agency)  in 
Ohio  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  the 
notice.  See  Exemption  of  Out  of  Sen-ice 
Rail  Lines.  366  I.C.C.  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  I.C.C.  91 
(1979). 

The  exemption  will  be  effective  on 
April  26,  1985,  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  the 
effective  date  of  the  exemption  must  be 
filed  by  April  8, 1985,  and  petition  for 
reconsideration,  including 
environmental,  energy  and  public  use 
concerns,  must  be  filed  by  April  16. 1985. 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  ABB's 
representative:  Rene'  J.  Gunning.  Suite 
2204.  100  North  Charles  Street. 
Baltimore.  MD  21201, 

If  the  notice  of  exemption  contains 
fbise  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  Marcti  21.  1985. 

By  the  Commission.  Heber  P.  Hardy, 
Director.  Office  of  Proceedings 
lames  H.  Bayne, 
Secretory 
|FR  Doc.  85-7334  Filed  3-27-65;  8:45  am) 

BILLING  COOC  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Order  Pursuant  to 
Clean  Air  Act;  City  of  Painesvllle,  OH 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Order  in 
L'nited States  v.  City  of  Painesville. 
Civil  Action  No.  C-76-324,  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Ohio.  The 
proposed  Consent  Order  concerns  the 
permanent  deration  of  unit  No.  5  of  the 
Painesvllle  Municipal  Light  Plant  below 
the  250  MMBTU  heat  input  rate 
specified  for  application  of  Clean  Air 
Act  New  Source  Performance  Standards 
set  forth  at  40  CFR  Part  60. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 


Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington.  D.C. 
20530.  and  should  refer  to  United  States 
V.  City  of  Painesville.  D.J.  reference 
=90-5-2-2-5. 

The  proposed  Consent  Order  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Suite  500,  1404  East 
Ninth  Street,  Cleveland,  Ohio  44114,  at 
the  Region  V  office  of  the  Environmental 
Protection  Agency,  230  South  Dearborn 
Street,  Chicago,  Illinois  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1515. 
9th  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  D.C.  205,30.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.00  payable  to  t'he 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  II. 

.Assistant  .Attorney  Genera  J.  Land  and 
Natural  Resources  Division. 
[f"R  Doc.  85-7443  Filed  3-27-85:  8:45  am) 
BILLING  CODE  4410-01-M 


Lodging  of  Final  Judgment  on  Consent 
Pursuant  to  Clean  Air  Act;  Supreme 
Equipment  and  Systems  Corp. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  March  7. 1985  a  proposed 
Final  Judgment  (on  Consent)  in  United 
States  V.  Supreme  Equipment  and 
Systems  Corp..  Civil  Action  No.  CV  83- 
0437,  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
New  York.  The  proposed  Final  judgment 
(on  Consent)  concerns  violations  of  the 
Clean  Air  Act  and  the  New  York  State 
Implementation  Plan  by  emission  of 
volatile  organic  compounds.  The 
complaint  alleged  that  Supreme  violated 
the  .New  York  State  Implementation 
Plan,  Part  228,  by  failing  to  submit  a 
compliance  plan  by  January  1, 1980  for  a 
Brooklyn,  New  York  manufacturing 
facility,  and  by  failing  to  achieve 
compliance  with  the  applicable  emission 
limitation,  i.e..  3.0  pounds  of  organic 
solvents  (minus  water)  per  gallon  of 
coating  at  application,  by  July  1. 1980. 
Subsequent  to  the  filing  of  the 
complaint,  it  was  dete.'-mined  that 
Supreme  operated  two  facilities  in 
Brooklyn.  New  York  that  were  in 
violation  of  the  State  Implementation 
Plan.  The  proposed  Final  Judgment  (on 
Consent)  requires  Supreme  to  have 
come  into  compliance  by  December  24. 


1984  at  each  facility.  Each  facility  is 
covered  under  a  plan  requiring,  on  an 
average  daily  basis,  emissions  less  than 
or  equal  to  the  3.0  pounds  per  gallon 
limitation.  The  proposed  Final  Judgment 
also  establishes  a  stipulated  penalty 
schedule  for  each  day  thereafter  that 
Supreme  fails  to  achieve  compliance  at 
either  plant.  In  addition.  Supreme  would 
be  required  to  pay  civil  penalties  of 
524,000.00  for  its  prior  violations. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Final  Judgment 
(on  Consent).  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Supreme 
Equipment  and  Systems  Corp.  DJ  Ref. 
90-5-2-1-574. 

The  proposed  Final  Judgment  (on 
Consent)  may  be  examined  at  the  office 
of  the  United  States  Attorney,  Eastern 
District  of  New  York,  Federal  Building. 
225  Cadman  Plaza  East.  Brooklyn,  New 
York  11201  and  at  the  Region  Il'office  of 
the  Environmental  Protection  Agency.  26 
Federal  Plaza,  New  York,  New  York 
10278.  Copies  of  the  F'inal  Judgment  (on 
Consent)  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue 
NW.,  Washington.  DC  20530.  A  copy  of 
the  proposed  Final  Judgment  (on 
Consent)  may  be  obtained  in  person  or 
by  mail  from  the  Environmental 
Enforcement  Section.  Land  and  .Natural 
Resources  Division  of  the  Department  of 
Justice.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $1.80 
(10  cents  per  page  reproduction  cost) 
payable  to  the  Treasurer  of  the  United 
States. 
F.  Henry  Habicht  11. 

A.'isistant  .Attorney  Central,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  85-7444  Filed  3-27-85;  8:45  am] 

BILLING  CODE  4410-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-341) 

Detroit  Edison  Co.  {Fermj-2);  Issuance 
of  a  Director's  Decision  Under  10  CFR 
2.206 

.  Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  decision 
pursuant  to  10  CFR  2.206  concerning  a 
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petition  filed  by  Jennifer  E.  Puntenney 
on  behalf  of  the  Safe  Energy  Coalition  of 
Michigan.  The  Petitioner  requested  that 
the  Commission  take  action  to  ensure 
adequate  resolution  of  certain  alleged 
deficiencies  in  the  Fermi-2  facility 
before  authorizing  fuel  load  and  low- 
power  operation  of  the  plant.  The 
alleged  deficiencies  concern  the 
adecjuacy  of  computer  systems  as-built 
electrical  systems  and  instrumentation, 
the  radwaste  processing  system,  fire 
protection  systems,  and  the  containment 
design. 

Upon  consideration  of  the  Petitioner's 
request,  the  staff  has  determined  that 
adequate  measures  have  been  taken  to 
resolve  the  issues  raised  by  the 
Petitioner  or  that  remaining  corrective 
actions  need  not  be  completed  prior  to 
fuel-load  and  low-power  operation.  The 
reasons  for  this  decision  are  more  fully 
explained  in  a  "Director's  Decision 
under  10  CFR  2.206'  (DD-85-4)  issued 
today  which  is  available  for  public 
inspection  in  the  Commission's  Public 
Document  Room  at  1717  H  Street,  NW.. 
Washington,  D.C.  20555  and  in  the  local 
public  document  room  at  the  Monroe 
County  Library,  Reference  Department, 
3700  South  Custer  Road,  Monore, 
Michigan  41861. 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  for  Commission 
review  in  accordance  with  10  CFR 
2.206(c).  As  provided  in  10  CFR  2.206(c). 
the  decision  will  become  the  final  action 
of  the  Commission  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  takes  review  of  the 
decision  within  that  time. 

Dated  at  Bethesda,  Maryland,  this  20th  day 
of  March  1985. 

For  the  Nuclear  Regulatory  Commission 
Harold  R.  Denton, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  85-743.5  Filed  3-27-85:  8:45  am] 
BILLING  CODE  7590-0 1-M 

[Dockets  Nos.  50-269,  50-270.  and  50-287) 

Duke  Power  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  staff)  is 
considering  approval  of  the  storage  and 
recycle  of  certain  very  low-level 
radioactive  waste  proposed  by  Duke 
Power  Company  (the  licensee)  for  the 
Oconee  Nuclear  Station,  Units  1,  2  and 
3,  located  in  Oconee  County,  South 
Carolina.  The  licensee's  proposal  also 
included  disposal  by  burial  of  some  of 
the  waste.  However,  such  disposal  in 
this  case  is  subject  to  approval  by  the 


State  of  South  Carolina  under  the 
Agreement  entered  into  pursuant  to 
section  274b  of  the  Atomic  Energy  Act  of 
1954.  as  amended.  Under  10  CFR 
150.15(a)  the  NRC  retains  jurisdiction 
only  as  to  the  storage  and  handling  of 
the  waste  at  the  licensee's  site. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  action  by  the  NRC  would 
approve  the  storage  and  eventual 
recycling  of  the  shells  from  the  heaters 
contaminated  at  levels  below  reference 
values  in  IE  Circular  No.  81-07,  "Control 
of  Radioactively  Contaminated 
Material"  (May  14,  1981,  USNRC).  The 
proposed  action  is  in  accordance  with 
the  licensee's  request  by  letter  dated 
September  18,  1984.  as  supplemented  on 
November  28.  1984.  The  feedwater 
heaters  are  from  the  secondary  systems 
of  Oconee  Units  1  and  2.  The  heater 
sections  will  be  disposed  of  in  seven- 
foot  to  twelve-foot  deep  trenches  and 
covered  with  a  thickness  of  three  feet  of 
uncontaminated  soil.  As  noted  above, 
this  latter  activity  is  subject  to  approval 
by  the  State. 

The  Seed  for  the  Proposed  Action: 
Five  feedwater  heaters  were  replaced 
during  the  Oconee  outage  between  June 
and  October  1983.  Three  feedwater 
heaters  were  from  Unit  1  and  two 
feedwater  heaters  were  from  Unit  2.  The 
feedwater  system  is  designed  to  provide 
adequate  feedwater  flow  at  the  required 
pressure  and  temperature  to  the  steam 
generators  for  all  unit  operating 
conditions.  The  closed  feedwater  cycle 
condenses  the  steam  and  the  treated 
feedwater  is  returned  to  the  steam 
generators.  The  shells  of  the  feedwater 
heaters  are  fabricated  from  steel  and 
attached  at  one  end  to  the  stationary 
tube  sheet.  The  feedwater  heater  tube 
bundles  are  composed  of  a  large  number 
of  U-tubes,  roller  expanded  at  each  end 
into  a  single  tube.  The  physical 
dimension  of  the  feedwater  heater  is 
approximately  35  feet  long  and  5  feet  in 
diameter.  The  licensee  plans  to  cut  the 
feedwater  heaters  to  reduce  their  total 
volume  prior  to  disposal. 

The  reason  for  the  licensee's  proposed 
disposal  plan  is  to  dispose  of  the 
feedwater  heaters  at  a  substantially 
lower  cost  than  the  offsite  disposal 
alternative  discussed  elsewhere  in  this 
report. 

Environmental  Impacts  of  the 
Proposed  Action:  Duke  Power  plans  to 
cut  the  feedwater  heaters  to  reduce  their 
total  volume  prior  to  disposal.  The  parts 
of  the  heaters  will  be  segregated  into 
two  categories:  (1)  Parts  (i.e.,  heater 
shells)  in  which  the  detected  levels  of 
surface  contamination  are  below 
reference  values  in  IE  Circular  No.  81- 


07;  and  (2)  more  highly  contaminated 
parts  (i.e.,  tube  bundles)  The  principal 
radionuclides  detected  on  the  more 
highly  contaminated  surfaces  of  the 
heaters  and  their  concentrations  (pCi/ 
gm)  at  the  time  of  sampling  are  as 
follows:  Manganese-58  (Mn-58).  0.35: 
Cobalt-60  (Co-60).  10,1:  Cesium-134  (Cs- 
134),  0.52;  and  CesrL:m-137  (Cs-137).  1.9, 
The  total  volume  of  the  feedwater 
heaters  is  estimated  to  be  about  10.500 
ft^  before  cutting  and  segregation,  and 
about  4.500  ft=  after  cutting.  The  total 
weight  of  the  heaters  is  about  260  tons 
of  which  160  tons  would  be  d.sposed  m 
trenches,  and  about  100  tons  would  be 
stored  and  eventually  recycled.  The 
total  activity  of  the  five  heaters  is 
conservatively  estimated  to  be  about  6,5 
mCi  with  Co-60  and  Cs-137  accounting 
for  the  largest  fractions  (i.e,.  0.79  and 
0.15,  respectively)  of  the  total  activity. 
The  total  activity  and  volume  of  the  five 
heaters  represent  about  0.0002\  and 
8.2%,  respectively,  of  the  average  annual 
total  activity  and  volume  of  solid  wastes 
generated  at  the  Oconee  station  for  the 
years  1976  through  1980  (see  Table  1 
below). 

Table  i  ,— RADiOACTr»/ELV  Contaminated 
Solid  Wastes  Generated  at  Oconee  Nu- 
clear Stations  ' 


Year 


Volume.      Activity. 


1976              „ 

i'§ir§ 

783 

1977  

7370 

19711        

5.830 

1979 

1980 

z 

2.590 
2.910 

Average 

56.200 

3,S20 

•Values  were  ae'iveo  ^o^-  'aDw  ^2  o'  '''iciief  J  aod 
Benkowitz.  C  ,  fiaaioactivo  Ma'.ena>s  Reioas'M  *torr'  Nuciea? 
PowoT  Plants,  Annual  Reoor  '960  Nu"EG  Cfl-2*D7. 
Volume  1.  Januarv  i963 


A.  Disposal  of  Sections  of  Heaters 

The  NRC  staff  has  reviewed  the 
potential  pathways  for  exposure  to 
members  of  the  general  public  from  the 
radionuclides  in  the  disposed  parts  of 
the  heaters  (see  Table  2  below). 

Table  2 —Estimated  Doses  tc  an  individ- 
ual Standing  Above  the  Feedaateh 
Heaters 


NuclK3e 


Average 
conce'-- 


Dose  rale,  mrem/hr*    '   Annu- 
,      ,1 


t'aiion 
pO/gm" 

oncov- 

ereo 

CweroO 

fwem* 

Mn-54        

0  35 
10  1 
0  52 
186 

3  1  E-0< 
2  7  E-Oi 

eeE-04 

1  1  E-03 

5  3  E-08 
<6  E-06 
15  E-07 
1  9  E-07 

0  001 

Co-60  

0  009 

Cs-134 

0,001 

Cs-137 -... 

0001 

Total  

2  9  E-02 

4  9E-0e 

001 

•From  p  3  o<  enciosore  \c  tetle*  from  h  B  "^ackof  to  H. 
R  Denton  oaied  Novemt)©'  ?e   '  964 

*  The  oo&e  rate  was  catcutatec  assdmi*^g  a  se'^.-trifiorle 
source  The  loiiowmg  e^tftctrve  e«v»f9.es  ip*-  j-^ts  C  kAev/dts) 
were  (>enve<3  trofri  the  Ra0<'*ogK:s  »->eBn^  ^a^too^  Jan 
1370    Mn-54,  C  64    C  84,   :U>-&:    It    Cs--34    •  t.  &^  C»- 
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tj  "  0  56  The  dose  ^ate  'S  r^-c\ic(^  fcv  a  'acfo*  o'  about 
5800  based  oo  an  apDtcmrr.aie  atie^xjation  co**ftc>tni  ot 
OK*  Cf"  tcy  3  ot  cove*  soi.  ar  a  a  hu  td  up  !d^:o'  of  25 
(Jae<3ef  ei  a'  f'^qinetK'^q  Compendium  on  Radiation 
S^fiding".  V  jiw^e  1  •  S/i«Ki'nq  Fundamentals  and  Meih- 
oo«-     19681 

Based  on  a"  occupancy  time  o*  2000  hoofs/ yr 

I  hesp  pcitt-ntidl  pathways  incliitli-:  (1) 
i  \;t  inal  exposure  from  standing  on  the 
<;r(iund  above  the  disposal  site:  (2) 
intt'rn.ii  exposure  from  infitstion  of  food 
jjrovvn  on  the  disposal  site:  (3)  internal 
exposure  from  inhalation  of 
resiispended  radionurlides:  and  (4) 
interna!  exposure  from  drinking  water. 
The;  (iose  to  a  member  of  the  public  from 
the  most  likely  exposure  pathway  (i.e.. 
external  exposure)  is  conservatively 
estimarccl  to  be  0.01  mrem/yr  to  the  total 
botly.  Doses  to  a  member  of  the  public 
from  ingesting  food  grown  on  the 
disposal  site  and  from  inhalation  of 
rf:suspendpd  radio-nuciides  are 
estimated  to  be  minimal  due  to  the 
proposed  soil  co\ering. 

Hoses  from  dnnkiny  (untaminated 
v\ater  are  estimated  to  be  minimal  due 
to  the  relatively  low-level 
concentrations  of  radionclides  in  the 
heaters,  and  the  expected  retention  of 
radionclides  in  the  soil  if  the 
radionclides  migrated  from  the  heaters. 
The  estimated  doses  are  a  small  fraction 
of  one  year's  exposure  to  natural 
background  radiation  (about  UK) 
niillirems  for  the  State  of  South  Carolina 
(Oakley.  D.  T..  "Natural  Radiation 
Exposure  in  the  United  States,  ORP/SID 
72-1.  June  1972). 

Duke  Power  states  that  exposure  of 
workers  during  the  cutting  and 
segregation  of  the  heaters  will  be  in 
.iccordance  with  the  station  Health 
Physics  Procedures  and  station 
directives.  Workers  will  be  properly 
dressed  during  the  disposal  procedures. 
The  doses  to  workers  from  external 
exposure  are  estimated  to  be  small 
compared  with  the  average  annual  dose 
per  nuclear  plant  worker  of  about  O.H 
rem  (.\'UREG-0713.  Brooks.  B.  C. 
"Occupational  Radiation  P'xposure  at 
Commercial  Nuclear  Power  Reactors 
1981".  Volume  3,  .November  1982). 

/'  Storage  and  Rpr\,  cling  of  Scrap 

The  licensee  proposes  to  store  and 
tvfntually  recycle  scrap  material  from 
the  heaters  (consisting  primarily  of  the 
shells  of  the  heaters)  contaminued  at 
levels  below  reference  \alues  in  IP] 
Circular  .No  81-07  entitled  "Control  of 
Radioaciively  Contaminated  .Material." 
IE  Circular  81-07  addresses  the 
practicality  of  surveying  contaminated 
surfaces,  detection  limits  and  the 
potential  radiation  doses  from  materials 
uniformly  contaminated  at  the  detection 
limits.  The  detection  limits  indicated  in 
IE  Circular  81-07  are  bela-camma 


activity  of  5000  dpm/100  cm-  total 
contamination,  and  1000  dpm/lOO  cm- 
removable  bela-gamnna  contamination. 
The  guidance  of  IE  Circular  81-07 
further  specifies  that  if  alpha 
contamination  is  suspected,  appropriate 
surveys  and/or  laboratory 
measurements  capable  of  detecting  100 
dpm/lOO  cm=  fixed  and  20  dpm/lOO  cm- 
removable  alpha  activity  should  be 
performed. 

The  staff  has  estimated  potential 
doses  to  members  of  the  general  public 
for  exposure  to  the  recycled  scrap  in  the 
following  matter.  The  licensee  reports 
that  Co-60  accounts  for  about  80%  of  the 
total  concentrations  of  radionclides 
detected  in  the  more  highly 
contaminated  surfaces  of  the  heaters. 
O'Donnell  et  al  ("Potential  Radiation 
Dose  to  Man  from  Recycle  of  Metals 
Reclaimed  from  a  Decommissioned 
Nuclear  Power  Plant,"  NUREG/CR- 
0134,  ORNL/NUREG/TM-215. 
December  1978).  have  estimated  the 
potential  doses  to  individuals  and  the 
population  from  exposure  to  100  tons  of 
rei:ycled  metal  containing  10  pCi/g  of 
Co-60.  The  maximum  dose  to  an 
individual  and  the  population  from  six 
recycling  pathways  investigated  was 
estimated  to  be  14  mrems  and  1.1 
person/rems,  respectively,  during  the 
first  30  years  after  recovery  and 
recycling  of  the  metal  (O'Donnell  et  al 
(1978)).  The  highest  annual  dose  is 
estimated  to  be  about  2  mrems  to  an 
individual  and  0.15  person-rems  to  the 
population.  The  average  concentrations 
of  radionuclides  in  the  segregated  shells 
of  the  heaters  should  be  much  less  than 
10  pCi/gm  since  only  surface 
contamination  is  of  concern  and  the 
licensee  has  committed  to  cleaning  the 
heater  shells  prior  to  recycling.  The 
highest  annual  dose  is  estimated  to  be 
much  l(!ss  than  2  mrems  to  an  individual 
and  0.15  person-rem  to  the  population 
from  the  proposed  recycling  of  the 
cleaned  heater  shells. 

Based  on  the  staffs  review  of  the 
proposed  disposal  of  sections  of  five 
feedwater  heaters,  the  staff  concludes 
that: 

(1)  The  licensee  has  taken  appropriate 
steps  to  ensure  that  occupational  dose 
will  be  maintained  as  a  low  as  is 
reasonably  achie\able  and  within  the 
limits  of  lb  CFR  Part  20:  and 

(2)  The  estimated  doses  to  the  general 
public  from  disposal  of  the  heaters  and 
from  recycling  scrap  metal  from  the 
heaters  are: 

(a)  Well  below  regulatory  limits,  and 

(b)  Neglible  in  comparison  to  the  dose 
members  of  the  public  receive  each  year 


from  exposure  to  natural  background 
radiation. 

Alternatives  to  the  Proposed  Acliun: 
An  alternative  to  on-site  burial  would  be 
to  ship  and  dispose  the  heaters  al 
Barnwell  .  The  overall  benefit  from  the 
proposed  method  for  the  disposal  of 
these  five  slightly  contaminated 
feedwater  heaters  will  be  a  cost  saving 
of  approximately  SlbO,000  and  a  saving 
of  burial  site  space  of  approximately 
4525  Ft',  which  can  be  used  for  other 
radwaste. 

Alternative  Use  of  Resourct-s:  The 
principal  action  involving  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  for  Operation  of  Oconee 
Nuclear  Station,  Units  1,  2  and  3,  is  a 
minor  change  in  land  use  associated 
with  operating  support  of  the  facility.  As 
noted  above,  this  change  in  land  usage 
is  insignificant.  As  further  noted  above, 
this  change  in  land  usage  is 
insignificant.  As  further  noted  above, 
the  change  also  involves  a  minor 
addition  to  the  operational  radiological 
monitoring  and  redordkeeping  program 
during  plant  operation. 

Agencies  and  Persons  Consulted:  The 
Staff  reviewed  the  licensee's  request 
and  has  not  consulted  other  agencies  or 
persons. 

Finding  of  No  SigniPicant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action.     . 

Based  upon  this  env  ironmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  approval 
dated  September  18.  1984,  with  its 
November  28, 1984  supplement,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
and  at  the  Oconee  County  Library,  501 
West  Southbroad  Street,  Walhalla, 
South  Carolina, 

Dated  at  Bethesda,  Maryland,  this  22nd 
day  of  March  1985. 

For  the  Nuclear  Regulatory  Commission. 

Gus  C.  Lainas, 

Assistant  Director,  for  Operalnig  Rracturs 
Division  of  Licensing. 

|FR  Doc.  85-7433  Filed  3-27-65:  8:45  am) 

BILLING  CODE  7S90-C1-M 


Federal  Register  /   Vol.  50,  No.  bO  /  Thursday,  March  28,  1985  /   Notices 


12423 


I  Docket  No.  50-244] 

Rochester  Gas  and  Electric  Corp.  (R. 
E.  Ginna  Nuclear  Power  Plant); 
Exemption 

I 

Rochester  Cas  and  Electric 
Corporation  (the  licensee)  is  the  holJer 
of  Facility  Operating  License  No.  UPR- 
18  which  authorizes  operation  of  R.  E. 
Ginna  Nuclear  Power  Plant  (the  facility) 
located  in  Wayne  County,  New  York. 
This  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

II 

On  November  19,  1980,  the 
Commission  published  a  revised  Section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  Section  50.48  and 
Appendix  R  became  effective  on 
February  17,  1981.  Section  III  of 
Appendix  R  contains  fifteen 
subsections,  lettered  A  through  O,  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  By 
letter  dated  October  4,  1984  and 
supplemented  on  January  16,  1985,  the 
licensee  requested  twelve  exempticins 
from  the  requirements  of  Section  IIl.G  of 
Appendix  R. 

Section  III.G.2  of  Appi  ndix  R  requires 
that  one  train  of  cables  and  equipment 
necessary  to  achieve  and  maintain  safe 
shutdown  be  maintained  free  of  fire 
damage  by  one  of  the  following  means: 
(a)  Separation  of  cables  and  equipment 
and  associated  non-safety  circuits  of 
redundant  trains  by  a  fire  barrier  having 
a  3-hour  rating.  Structural  steel  forming 
a  part  of  or  supporting  such  fire  barriers 
shall  be  protected  to  provide  fire 
resistance  equivalent  to  that  required  of 
the  barrier:  (b)  Separation  of  cables  and 
equipment  and  associated  non-safety 
circuits  of  redundant  trains  by  a 
horizontal  distance  of  more  than  20  feet 
with  no  intervening  combustibles  or  fire 
hazards.  In  addition,  fire  detectors  and 
an  automatic  fire  suppression  system 
shall  be  installed  in  the  fire  area:  (c) 
Enclosure  of  cable  and  equipment  and 
associated  non-safety  circuits  of  one 
redundant  train  in  a  fire  barrier  having  a 
1-hour  rating.  In  addition,  fire  detectors 
and  an  automatic  fire  suppression 
system  shall  be  installed  in  the  fire  area. 

If  these  conditions  are  not  met, 
Section  I1I.G.3  requires  an  alternative 
shutdown  capability  independent  of  the 
fire  area  of  concern.  It  also  requires  that 
a  fixed  suppression  system  be  installed 
in  the  fire  area  of  concern  if  it  contains  a 


large  concentration  of  cables  or  other 
combustibles.  These  alternative 
requirements'are  not  deemed  to  be 
equivalent:  however,  they  provide 
equivalent  protection  for  those 
configurations  in  which  they  are 
accepted. 

Ill 

Refueling  Water  Storage  Tank  (RW'ST) 

The  licensee  requested  an  exemption 
from  the  technical  requirements  of 
Section  IIl.G. 2  to  the  extent  that  it 
requires  a  continuous  fire-rated  barrier 
between  redundant  shutdown  systems 
in  the  Auxiliary  Building  Fire  Areas 
ABBM  and  ABl.  The  RWST  extends 
through  the  concrete  floor/ceiling  that 
provides  the  cumnion  boundary  between 
Fire  Area  ABB.M  and  ABI  leaving  a  6- 
inch  gap  around  the  circumference  of 
the  tank.  An  8-foot  concrete  block  wall 
partially  circles  the  gap  on  the  upper 
side  of  the  harrier. 

The  only  shutdown-related  systems 
that  are  vulnerable  to  fire  damage  in 
these  two  fire  areas  are  emergency 
switchgear  bus  14,  which  is  located  in 
Fire  Area  ABl,  and  emergency 
switchgear  bus  16.  located  in  Fire  Area 
ABBM  Each  bus  is  approximately  8-feet 
high  and  is  located  about  7  feet  from  the 
RWST  gap  at  its  closest  point. 

The  fire  loading  within  area  ABBM 
consists  of  cable  insulation,  charcoal 
and  transient  combustibles.  The  fire 
loading  within  area  ABI  is  of  no  concern 
for  this  exemption  because  fire  would 
not  propagate  downward  through  the 
gap.  Existing  fire  protection  includes 
area-wide  fire  detection  systems, 
preaction-type  sprinkler  systems, 
manual  hose  stations  and  portable  fire 
extinguishers. 

The  technical  requirements  of 
Appendix  R  are  not  met  because  the 
redundant  shutdown  system  on 
evaluations  of  interest  in  the  Auxiliary 
Building  are  not  separated  and  protected 
as  delineated  in  Sections  IIl.G. 2.a,  b,  or 
c. 

The  license  justifies  the  exemption  on 
the  basis  of  the  low  fire  loading,  existing 
fire  protection  and  the  physical 
configuration  of  fire  areas. 

Based  on  our  evaluation,  we  conclude 
that  the  licensee's  alternate  fire 
protection  configuration  will  achieve  an 
acceptable  level  of  safety  equivalent  to 
that  provided  by  Section  I1I,G.2. 

Because  of  the  presence  of  an  area- 
wide  fire  detection  system,  we  have 
reasonable  assurance  that  a  fire  will  be 
detected  in  its  initial  stages,  before 
significant  propagation  occurs.  The  fire 
would  then  be  extinguished  by  the  plant 
fire  brigade  using  the  existing  manual 
fire  fighting  equipment  or  by  the 


preacHon  type  sprinkler  system  that  is 
presently  installed  With  the  exception 
of  the  gap  at  the  RWST,  the  construction 
of  the  floor/ceiling  is  continuous  and 
fire-rated.  Because  of  the  gap,  smoke 
and  hot  gases  from  a  fire  might  filter  up 
into  area  ABI.  However,  the  block  wall 
at  the  gap  will  tend  to  channel  the 
products  of  combustion  up  and  away 
from  the  redundant  bus.  The  floor-to- 
ceiling  height  in  Area  ABI  at  the  RWST 
is  in  exess  of  50  feet.  Therefore,  any 
products  of  combustion  rising  up 
through  the  gap  will  dissipate  in  the 
large  ceiling  area  and  will  not  pose  a" 
significant  threat  to  the  bus.  Therefore, 
the  licensee's  request  for  exemption  at 
the  common  boundary  between  Fire 
Areas  ABBM  and  ABI  at  thi  RWST 
should  be  granted. 

Auxiliary  Building  Fire  Area  ABBM. 
Control  Complex  Fire  Area  CC.  Control 
Building  Fire  Area  BR  IB,  Emergency 
Diesel  Generator  IB  Vault,  and  Screen 
House  Building 

The  licensee  requested  exemptions 

from  the  technical  requirements  of 
Section  IIl.G. 3  to  the  extent  that  it 
requires  the  installation  of  a  complete 
area-wide  fixed  fire  suppression  system 
in  an  area  for  which  an  alternate 
shutdown  capability  has  been  provided. 

Fire  Area  ABBM  consists  of  two 
zones,  ABM  and  ABB.  Zone  ABM  is  the 
mezzanine  level  of  the  Auxiliary 
Building.  Zone  ABB  is  the  basement 
level  of  the  Auxiliary  Building.  The 
perimeter  construction  of  the  fire  area  is 
continuous  and  3-hour  fire-rated  except 
for  2  open  stairs,  an  open  hatch  and  the 
gap  around  the  RWST.  Most 
penetrations  of  the  fire  area  boundary 
construction  are  protected  to  provide  a 
3-hour  rating.  The  licensee  committed  in 
the  Appendix  R  Report  to  protect  all 
other  penetrations  so  as  to  achieve  a  3- 
hour  rating.  At  the  stairways  and 
hatchway  the  licensee  committed  to 
install  close-spaced  automatic 
sprinklers  designed  to  discharge  water 
in  a  "curtain"  fashion  so  as  to  prevent 
fire  spread  through  the  opening. 

Safety-related  equipment  which  is 
located  in  the  fire  area  consists  of  the 
480V  ac  switchgear  bus  16:  MCCs  ID 
and  IM;  both  bus  14  and  16  emergency 
diesel  generator  power  feeds:  the  safety 
injection  and  RHR  pumps  and  their 
respective  cooimg  units:  and  the  RHR 
heat  exchangers,  control  valves  and 
flow  instrumentation 

Existing  fire  protection  includes  an 
area-wide  fire  detection  system. 
preaction  sprinkler  systems  manual 
hose-stations  and 'portable  fire 
extinguishers.  In  addition  to  the  "water 
curtains"  and  fire  barrier  improvements 
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previously  identified,  the  licensee  also 
committed  in  the  Appendix  R  Report  to 
protect  the  power  feed  and  control 
circuits  to  chargmg  pump  \A  and  the 
emergency  disesel  generator  lA  power 
feed  to  bus  11  bv  a  1-hour  fire-rated 
barrier. 

For  the  other  vulnerable  shutdown- 
related  systems,  the  licensee  has 
provided  an  alternate  shutdown 
capability  which  will  enable  the  plant  to 
reach  and  maintain  cold  shutdown  if  fire 
damages  redundant  cables  or 
components. 

Fire  Area  CC  consists  of  4  zones: 
Zones  CR,  AHR,  BRIA  and  RR.  Zone  RR 
is  protected  by  a  complete  Halon  fire 
suppression  system  and.  therefore,  the 
exemption  pertains  to  the  remaining 
zones. 

P'ire  Zone  CR  is  the  Control  Room.  It 
contains  all  the  control  panels  and 
power  control  systems  for  plant 
operations  and  is  manned  on  a  24-hour 
basis. 

Fire  Zone  AHR  is  the  Air  Handling 
Room  for  the  Control  Room  and  the 
Computer  Room.  It  contains  the  air 
handling  unit  and  return  air  fan  for  the 
Control  Room,  with  control  and 
instrumoTit  cable. 

Fire  Zone  BRIA  is  ;!ie  Tr.iin  A  Battery 
Room.  It  contains  the  125V  dc  battery 
lA.  inverters,  main  dc  distribution  panel 
lA,  battery  charger  lA.  ballery 
disconnect  switches  and  main  fuse 
cabinet  l.\. 

Fire  Zone  RR  is  the  Relay  Room.  It 
contains  redundant  shutdown-related 
relays,  instrumentation,  control  racks 
and  cabinets. 

Existing  fire  protection  includes  area- 
VMde  fire  detection  systems:  an 
automatic  deluge  fire  suppression 
system  for  the  cable  trays  along  the 
north  wall  of  Zone  AHR;  a  Halon  fire 
suppression  system  in  the  Relay  Room; 
and  portable  fire  extinguishers  and 
manual  hose  stations. 

Tht;  licensee  h.is  provided  an 
alternate  shutdown  capability  (Zones 
CR.  RR  and  AHR)  and  redundant 
shutdown  capability  (Zone  BRl.-\)  that  is 
physically  and  electrically  independent 
of  this  fire  area. 

Fire  Area  BRIB  is  designated  as 
Battery  Room  IB  and  contains  the  125  dc 
battery  IB,  inverters,  main  dc 
distribution  panel  IB.  battery  charger 
IB.  battery  disconnect  switches  and 
main  fuse  cabinet  IB. 

The  perimeter  walls  and  floor/ceilings 
of  this  fire  area  are  constructed  of 
reinforced  concrete  or  concrete  block 
possessing  a  2-  or  3-hour  fire  rating.  All 
openings  in  these  barriers,  except  for  the 
1 '/2-hour  rated  access  doors,  are 
protected  by  fire  dampers  or  penetration 


seals  with  a  fire  rating  equivalent  to  the 
rating  of  the  barrier. 

Existing  fire  protection  includes  an 
area-wide  fire  detection  system,  manual 
hose  stations  and  portable  fire 
extinguishers. 

In  the  Appendix  R  Report,  the  licensee 
also  committed  to  protect  the  train  A 
power  feeds  to  buses  14  and  16,  the  dc 
conductor  supplying  the  emergency 
diesel  generator  lA  dc  distribution  panel 
from  Battery  Room  lA,  and  the 
conductor  for  the  Auxiliary  Building 
distribution  panel  1 A  with  a  1-hour  fire- 
rated  barrier. 

For  all  of  the  other  vulnerable 
redundant  shutdown  systems  within  this 
location,  the  licensee  has  identified  a 
redundant  capability  or  provided  an 
alternate  shutdown  capability  that  is 
independent  of  the  fire  area. 

The  emergency  diesel  generator  (EDG) 
IB  Vault  fire  area  contains  perimeter 
walls  and  floor/ceilings  constructed  of 
reinforced  concrete  with  a  fire  rating  in 
excess  of  3  hours.  The  only  access  to  the 
fire  area  is  provided  through  a  metal 
checker-place  manhole  cover  which  is 
bolted  to  the  floor  of  the  vertically 
adjoining  fire  area. 

This  area  contains  the  480V  ac  bus  14 
and  16  power  feeds,  the  dc  power  feeds 
and  control  circuits  for  emergency  diesel 
generators  lA  and  IB,  along  with  480V 
ac  bus  17  power  feed,  and  the  control 
cables  for  480V  ac  buses  17  and  18,  The 
redundant  service  weter  pumps  are 
powered  from  buses  17  and  18,  all  of 
which  are  located  in  the  Screen  House, 
The  power  and  control  feeds  for  EDG 
lA  are  separated  by  a  fire  barrier. 

Existing  fire  protection  includes  an 
area-wide  fire  detection  system,  manual 
hose  stations  and  portable  fire 
extinguishers. 

For  those  redundant  shutdown 
systems  that  have  not  been  separated 
by  the  above  referenced  fire  barrier,  the 
licensee  has  provided  an  alternate 
shutdown  capability  that  is  physically 
and  electrically  independent  of  the  fire 
area. 

The  Screen  House  Building  fire  area  is 
a  S-floor  structure,  physically  separated 
from  the  rest  of  the  plant.  It  houses  the 
circulating  wajer  equipment,  service 
water  pumps,  fire  pumps,  plant  auxiliary 
boiler,  and  480V  ac  buses  17  and  18  that 
supply  the  power  to  this  equipment. 

Existing  fire  protection  includes  an 
area-wide  fire  detection  system,  partial 
"wet-pipe  and  deluge"  sprinkler 
protection,  manual  hose  stations  and 
portable  fire  extinguishers. 

The  licensee  has  provided  an 
alternate  shutdown  capability  for  the 
redundant  shutdown  systems  in  this 
area  that  is  independent  of  the  Screen 
Ffouse. 


The  technical  requirements  of 
Appendix  R  have  not  been  met  because 
these  fire  areas  have  not  been  provided 
with  a  fixed  five  suppression  system  as 
stipulated  in  Sections  III.G.2  and  III.G.3. 

The  licensee  justifies  the  exemption  in 
these  areas  on  the  ability  of  the 
perimeter  construction  to  confine  the 
effects  of  the  fire  to  the  immediate  fire 
area  until  either  the  plant  fire  brigade 
arrived  or  the  partial  automatic  fire 
suppression  systems  actuated,  and  the 
fire  is  extinguished.  Also,  the  fire 
loading  in  these  areas  is  lovv-to- 
moderate.  Where  concentrated 
combustibles  exist,  the  hazard  is 
mitigated  by  a  fire  suppression  system 
in  that  area.  Redundant  shutdown 
systems  are  either  protected  by  fire 
barriers  or  the  licensee  has  identified  a 
redundant  capability  or  provided  an 
alternate  shutdown  system  that  is 
physically  and  electrically  independent 
of  the  fire  area. 

Based  on  our  evaluation,  we  conclude 
that  the  licensee's  alternate  fire 
protection  configuration  will  achieve  an 
acceptable  level  of  fire  safety  equivalent 
to  that  provided  by  Section  III.G. 

These  locations  are  all  equipped  with 
early-warning  fire  detection  systems. 
We,  therefore,  have  reasonable 
assurance  that  a  potential  fire  will  be 
detected  in  its  formative  stages  before 
significant  propagation  or  temperature 
rise  occurs.  The  fire  will  then  be 
extinguished  by  the  fire  brigade  using 
manual  fire  fighting  equipment  or  by  the 
partial  automatic  fire  suppression 
systems  that  are  presently  installed. 

If  the  fire  should  damage  unprotected 
components  of  redundant  shutdown 
systems,  the  licensee  will  utilize  the 
alternate  shutdown  capability  that  is 
independent  of  the  fire  area  to  achieve 
and  maintain  safe  shutdown  conditions. 
Therefore,  the  licensee's  request  for 
exemptions  in  the  aforementioned  areas 
should  be  granted. 

Intermediate  Building,  North  Section 

The  licensee  requested  an  exemption 
from  the  technical  requirements  of 
Section  III.G. 2  to  the  extent  that  it 
requires  that  redundant  shutdown 
systems  be  separated  by  more  than  20 
feet  free  of  intervening  combustibles. 
The  licensee  also  requested  an 
exemption  for  the  same  location  from 
the  requirements  of  Section  III.G. 3  to  the 
extent  it  requires  a  fixed  fire 
suppression  system  in  an  area  for  which 
an  alternate  shutdown  capability  has 
been  provided. 

The  Intermediate  Building,  North 
Section  (IBN)  is  a  zone  within  a  larger 
fire  area  (ABI)  which  includes  the  South 
Section  of  the  Intermediate  Building,  the 
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Auxiliary'  Building  Operating  Floor  and 
Nitrogen  Storage  Building.  Within  the 
overall  fire  area,  the  licensee  has 
assessed  compliance  with  our 
regulations  and  has  identified  two 
deviations  form  Section  IIIG.  both  of 
which  are  located  within  Zone  IBN. 

The  location  contains  cables  and 
components  associated  with  the 
auxiliary  feedwater  system,  reactor 
control  rod  drive,  ventilation  equipment, 
main  steam  safety  and  isolation  valves 
and  the  remote  shutdown  panel. 

Existing  fire  protection  includes  a  fire 
detection  system,  partial  manual  and 
automatic  sprinkler  systems,  manual 
hose  stations  and  portable  tire 
extinguishers.  In  the  Appendix  R  Report, 
the  licensee  committed  to  install 
additional  fire  detectors  so  as  to  achieve 
complete  area-wide  coverage.  The 
licensee  also  committed  to  protect  steam 
generator  IB  pressure  indication  circuits 
with  a  1-hour  fire  barrier. 

With  the  exception  of  the  steam 
generator  pressure  transmitters 
themselves,  all  other  redundant 
shutdown  s\stems  in  fire  area  ABI  are 
either  protected  and  separated 
according  to  Section  III.G.2,  or  an 
alternate  shutdown  capability  is 
provided  which  is  independent  of  the 
fire  area.  The  above  referenced 
transmitters  are  separated  by  a  distance 
of  75  feet.  Intervening  combustibles 
consist  of  cables  in  trays.  The  trays  are 
protected  by  an  automatic  fire 
suppression  system  as  previously 
discussed. 

The  technical  requirements  of 
Appendix  R  have  not  been  met  in  the 
north  section  of  the  Intermediate 
Building  (IB.\)  because  the  space 
between  redundant  steam  generator 
pressure  transmitters  contain  cable 
insulation  (Section  II1.G.2)  and  a  fixed 
fire  suppression  system  has  not  been 
installed  per  (Section  III.G.3). 

The  licensee  justifies  these 
exemptions  on  the  bases  of  the  limited 
fire  load,  the  sprinkler  protection  for 
cable  trays,  the  existing  and  proposed 
fire  protection,  the  separation  between 
redundant  transmitters  and  the 
availability  of  an  alternate  shutdown 
capability  for  vulnerable  redundant 
shutdown  systems. 

Based  on  our  evaluation,  we  conclude 
that  the  licensee's  proposed  fire 
protection  configuration  will  achieve  an 
acceptable  level  of  fire  safety  equivalent 
to  that  provided  by  Section  III.G. 

Until  the  fire  is  extinguished,  the 
perimeter  walls  and  floor/ceilings  of  the 
fire  area  would  limit  the  spread  of 
products  of  combustion.  If  the  fire 
damages  redundant  shutdown  system 
that  have  not  been  adequately 
separated  or  protected,  the  licensee 


would  rely  on  the  alternate  shutdown 
capability  to  achieve  and  maintain  safe 
shutdown.  Therefore,  the  licensee's 
request  for  exemptions  in  the 
Intermediate  Building.  North  Section, 
should  be  granted. 

Baiter  Room  lA  and  IB 

The  licensee  requested  an  exemption 
from  the  technical  requirements  of 
Section  III.G.2  to  the  extent  that  it 
requires  that  structural  steel  which 
forms  a  part  of  the  barrier  be  protected 
to  provide  fire  resistance  equivalent  to 
that  of  the  barrier. 

Battery  Rooms  lA  and  IB  are  situated 
side  by  side  along  the  south  wall  of  the 
Turbine  Building.  Battery  Room  lA  is 
part  of  the  larger  Control  Complex  Fire 
Area  CC.  Battery  Room  IB  is  part  of 
Control  Building  Fire  Area  BRlB.  The 
walls,  floors  and  ceilings  are  of  2-hour 
rated  construction  or  better,  except  for 
the  exposed  structural  steel  supporting 
the  ceiling. 

Existing  fire  protection  includes  a 
smoke  detection  system  in  each  room 
along  with  manual  hose  stations  and 
portable  fire  extinguishers  outside  the 
entrances  to  these  rooms.  In  the 
Appendix  R  Report,  the  licensee 
committed  to  protect  the  exposed  steel 
in  Battery  Room  IB  with  material  that 
has  a  1-hour  fire-rating.  The  exposed 
steel  in  Battery  Room  lA  will  not  be 
protected  because  the  floor/ceiling  is 
not  relied  upon  to  separate  redundant 
shutdown  systems  in  adjoining  fire 
areas. 

The  technical  requirements  of  Section 
III.G.2  have  not  been  met  because  the 
protection  provided  by  the  exposed  steel 
which  supports  the  ceiling  of  Battery 
Room  IB  is  not  equivalent  in  fire  rating 
to  the  ceiling  itself.  There  is  no  deviation 
from  Section  III.G.2  in  Battery  Room  lA 
because  the  exposed  structural  steel 
does  not  form  a  part  of  a  fire  barrier  that 
separates  redundant  shutdown  systems. 

The  licensee  justifies  the  exemption 
on  the  basis  of  the  low  fire  loading, 
existing  fire  protection  and  the  ability  of 
the  proposed  fireproofing  to  withstand 
the  effects  of  a  fire  pending 
extinguishment. 

Based  on  our  evaluation,  we  conclude 
that  the  licensee's  alternate  fire 
protection  configuration  will  achieve  an 
acceptable  le\  el  of  fire  safety  equivalent 
to  that  provided  by  Section  III.G.2. 

Because  of  the  presence  of  an  early- 
warning  fire  detection  system,  we  do  not 
expect  a  total  room  burn-out.  A 
potential  fire  will  be  detected  in  its 
initial  stages  before  significant 
temperature  rise  occurs.  We,  therefore, 
have  reasonable  assurance  that  the  fire 
will  be  extinguished  by  the  fire  brigade 
before  it  becomes  a  significant  threat  to 


the  integrity  of  the  fire  barriers  in 
Battery  Room  IB.  Therefore,  the 
licensee's  request  for  exemption  in 
Battery  Rooms  lA  and  IB  should  be 
granted. 

Cable  Tunnel  and  Emergency  Diesel 
Generator  Vault 

The  licensee  requested  an  exemption 
from  the  technical  requirements  of 
Appendix  R  to  the  extent  that  it  requires 
either  a  1-hour  or  3-hour  fire-rated 
barrier  between  redundant  shutdown 
divisions. 

The  Cable  Tunnel  (Fire  Area  CT)  is  a 
reinforced  concrete  structure 
approximately  9  feet  wide  by  7  feel  high. 
It  contains  redundant  cables  associated 
with  normal  shutdown  system.s. 
However,  the  licensee  has  provided  an 
alternate  shutdown  capability  that  is 
independent  of  this  area. 

Except  where  the  Cable  Tunnel 
interfaces  with  the  Air  Handling  Room 
(AHR).  Intermediate  Building.  .North 
Section  (IB.N),  and  the  mezzanine  level 
of  the  Auxiliary  Buildmg  (ABBM).  the 
boundary  fire  barriers  of  this  fire  area 
are  of  continuous  3-hour  rated 
construction.  The  common  wall  at  the 
AHR  is  about  63  ft''.  It  is  constructed  of  a 
sheet  of  20-28  gauge  sheet  metal.  S^'z 
inches  of  ceramic  fiber  insulation,  and  a 
sheet  of  20-28  gauge  sheet  metal.  All 
cable  penetrations  of  the  barrier  have 
been  sealed  with  a  fire-rated  silicone 
based  penetration  sealant. 

The  common  wall  at  the  IB.N  is  about 
15  feet  wide  by  about  23  feet  in  height.  It 
is  constructed  of  g\psum  wall  board  and 
internal  metal  studs  in  a  configuration 
that  has  a  1-hour  fire  rating.  All  cable 
penetrations  of  the  barrier  have  been 
sealed  with  a  fire-rated  silicone  foam.  A 
I'^a-hour  fire-rated  door  provides  access 
into  the  Cable  Tunnel  through  this 
barrier. 

The  common  wall  at  ABB.M  is  similar 
to  that  at  AHR  except  that  3  inches  of 
ceramic  fiber  insulation  is  used  in  the 
core.  A  door  is  also  located  in  this 
barrier.  It  is  sealed  shut  and  is 
constructed  of  3  la>  ers  of  12  gauge  sheet 
metal  sandwiched  by  2  inches  and  2V4 
inches  of  insulating  blanket  material  on 
the  Auxiliary  Building  and  Cable  Tunnel 
sides  of  the  center  sheet,  respectively. 

Existing  fire  protection  includes  area- 
wide  fire  detection  svstems  on  both 
sides  of  the  unratedoarriers;  and 
automatic  deluge  water  spray  system  in 
the  Cable  Tunnel:  automatic  preaction 
sprinkler  s\stems  on  the  opposite  side  of 
the  barriers  in  AHR.  IB.N.  and  ABB.M,  as 
described  in  the  Appendix  R  Report, 
manual  hose  stations  and  portable  fire 
extinguishers. 


12426 


Federal  Rej,ister  /  Vol.  50,  No.  60  /  Thursday,  March  28,  1985  /  Notices 


The  Emergency  Diesel  Generator 
Vault  IB  fire  area  contains  the  circuits 
associated  with  the  operation  of  both 
diesel  generators.  An  existing  full-height 
sheet  metal  enclosure  separates  the 
redundant  circuits  for  emergency  diesel 
generator  (EDGl  lA  from  those  of  EDO 
IB. 

The  sheet  metal  enclosure  consists  of 
two  sheets  of  16  gauge  galvanized  steel 
separated  by  7"4  inch  wide  20  gauge 
galvanized  steel  channels.  The  steel 
channels  sectionalize  the  space  between 
the  two  layers  into  "cells"  no  greater 
than  450  square  inches  in  area.  Each  of 
these  sections  is  filled  with  a  fire-riitcd 
silicone  foam  in  sufficient  depth  to 
achieve  a  3-hour  rating. 

Existing  fire  protection  includes  .in 
early  warning  fire  detection  system, 
manual  hose  station  and  portable  fire 
extinguishers  as  delineated  in  the 
Appendix  R  Report.  .'\t  our  request,  the 
licensee  committed  in  the  Report  to 
apply  a  listed  "fire-proofing"  material  on 
the  exposed  metal  surfaces  of  the 
barrier  to  prevent  heat  from  being 
conducted  through  the  barrier  to  the 
unexposed  side.  The  material  will  be 
installed  to  a  thickness  sufficient  to 
achieve  at  least  a  1-hour  rating. 

The  technical  requirements  of 
Appendix  R  are  not  met  in  these  areas 
because  redundant  shutdown  divisions 
are  not  separated  by  1-hour  and  3-hour 
fire-rated  barriers  as  stipulated  in 
Section  IH.G.2.a.  and  1J1.G.2.C. 

The  licensee  justifies  the  exemptions 
in  these  two  areas  on  the  basis  of  the 
ability  of  the  fire  barrier  to  provide 
sufficient  passive  protection  until  a 
potential  exposure  fire  is  extinguished. 

Based  on  our  evaluation,  we  conclude 
that  the  licensee's  alternate  fire 
protection  configuration  will  achieve  an 
acceptable  level  of  fire  safety  equivalent 
to  that  provided  by  Section  III.G.2. 

Those  locations  are  all  provided  with 
area-wide  fire  detection  systems  as 
previously  described.  This  provides  an 
early  fire  warning  capability  that  will 
enable  the  plant  fire  brigade  to  responds 
quickly  and  suppress  the  fire  manually 
before  significant  fire  propagation 
occurs.  The  fire  hazards  in  these  areas 
are  well  within  the  capability  of  the 
brigade  to  deal  with  using  portable  fire 
extinguishers  or  manual  hose  stations. 

If  rapid  temperature  rise  occurs  at  the 
Cable  Tunnel  before  the  arrival  of  the 
fire  bridgade,  the  exiptinjj  automatic 
sprinkler  systems  vmi  activate  to  control 
the  fire,  reduce  room  temperature  and 
protect  the  barrier  from  the  effects  of  the 
fire.  We.  therefore,  conclude  that  the 
barriers  at  the  Cable  Tunnel  will  not  be 
subjected  to  conditions  that  would 
cause  them  to  fail  before  the  fire  is  put 
out 


In  the  Emergency  Diesel  Generator 
Vault  IB.  the  licensee  has  utilized  a 
silicone  foam  in  the  construction  of  the 
fire  barrier  that  has  passed  the  ASTM 
E-119  fire  exposure  test  for  3-hours.  The 
licensee  committed  to  protect  the  steel 
with  a  U.L.  listed  fire  proofing,  which 
provides  us  with  reasonable  assurance 
that  conducted  heat  will  not  pose  a 
threat  to  the  shutdown-related  cables 
within  the  barrier. 

Therefore,  the  licensee's  request  for 
exemptions  in  the  Cable  Tunnel  and 
Emergency  Diesel  Generator  Vault  IB 
should  be  granted. 

One-hour  Rated  Fire  Barriers 

The  licensee  requested  an  exemption 
from  the  technical  requirements  of 
Section  III.G.2  of  Appendix  R  to  the 
extent  that  it  requires  a  1-hour  fire-rated 
barrier  to  protect  one  shutdown 
division.  The  licensee  requested  this 
exemption  because  in  certain  locations 
the  fire-rated  barrier  material  that  will 
be  provided  will  not  be  installed  in  the 
same  configuration  as  that  which  was 
subjected  to  an  ASTM  E-119  fire 
exposure  test. 

The  licensee's  request  for  exemption 
from  Section  ni.G.2  related  to  the 
installation  of  a  1-hour  fire  barrier  is  not 
needed  because  we  agree  with  the 
licensee's  evaluation  that  the  material 
when  installed  will  achieve  a  1-hour 
fire-rating. 

I 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  exemption  requests  identified 
in  Section  III  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  these  exemptions  will  have 
no  significant  impact  on  the 
environment  (50  PR  11274,  March  20, 
1985). 

A  copy  of  the  Safety  Evaluation  dated 
March  21, 1985,  related  to  this  action  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
and  at  the  local  public  document  room 
located  at  the  Rochester  Public  Library, 
115  South  Avenue.  Rochester,  New  York 
14610.  A  copy  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention;  Director,  Division 
of  Licensing. 

This  exemption  is  effective  upon 
issuance. 


Dated  at  Bethesda,  Maryland  this  21st  day 
of  March  1985. 

For  the  Nuclear  Regulatory  Commission. 
Frank  |.  Miraglia, 

Deputy  Director  Division  of  Licensing,  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc.  85-7436  Filed  3-27-85;  8:45  am] 
BILLING  CODE  7S90-01-M 


(Docket  No.  50-341) 

Detroit  Edison  Co.  Wolverine  Power 
Supply  Cooperative,  Inc.,  Ferml-2; 
Issuance  of  Facility  Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC),  has  issued  Facility 
Operating  License  No.  NPF-33  to  Detroit 
Edison  Com.pany  and  Wolverine  Power 
Supply  Cooperative,  Incorporated 
(licensees)  which  authorizes  operation 
of  Fermi-2  (the  facility),  at  reactor  core 
power  levels  not  in  excess  of  3292 
megawatts  thermal  in  accordance  with 
the  provisions  of  the  License,  the 
Technical  Specifications  and  the 
Environmental  Protection  Plan  with  a 
condition  currently  limiting  operation  to 
five  percent  of  full  power  (165 
megawatts  thermal).  Authorization  to 
operate  beyond  five  percent  of  full 
power  will  require  specific  Commission 
approval. 

Fermi-2  is  a  boiling  water  reactor 
located  in  Frenchtown  Township. 
Monroe  County,  Michigan.  The  license  is 
effective  as  of  the  date  of  issuance. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  m.ade  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I  which  are  set  forth  in  the 
License.  Prior  public  notice  of  the 
overall  action  involving  the  proposed 
issuance  of  an  operating  license  was 
published  in  the  Federal  Register  on 
May  18.  1975  (40  FR  23122). 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

For  further  details  with  respect  to  this 
action,  see:  (1)  Facility  Operating 
License  No.  NPF-33,  with  Technical 
Specifications  (.NUREG-1089)  and  the 
Environmental  Protection  Plan;  (2)  the 
report  of  the  Advisory  Committee  on 
Reactor  Safeguards,  dated  August  11, 


Federal  Register  /  Vol.  50,  No.  60  /  Thursday.  March  28.  1985  /  Notices 


12427 


1981:  (3)  the  Commission's  Safety 
Evaluation  Report,  dated  July  1981 
(NL'REG-0798).  and  Supplements  1 
through  5  (4)  the  Final  Safety  Analysis 
Report  and  Amendments  thereto;  (5)  the 
Environmental  Report  and  supplements 
thereto;  (6)  the  Final  Environmental 
Statement,  dated  August  1981;  and  (7) 
Assessment  of  the  Effect  of  License 
Duration  on  Matters  Discussed  in  the 
Final  Environmental  Statement  for  the 
Fermi-2  Facility. 

These  items  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room  located  at  1717  H 
Street..  NW.,  Washington,  D.C.  20555 
and  at  the  Monroe  County  Library 
Systems,  Reference  Department,  3700 
Custer  Road,  Monroe.  Michigan  48161.  A 
copy  of  Facility  Operating  License  NPF- 
33  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  Attention:  Director.  Division 
of  Licensing,  Copies  of  the  Safety 
Evaluation  Report  and  Supplements  1 
through  5  (N'UREG-07981  and  the  Final 
Environmental  Statement  (N'L'REG- 
0769)  may  be  purchased  at  current  rates 
from  the  National  Technical  Information 
Service.  Department  of  Commerce,  5285 
Port  Royal  Road.  Springfield,  Virginia 
22161.  and  through  the  NRC  GPO  sales 
program  by  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Attention: 
Sales  Manager,  Washington,  D.C.  20555. 
GPO  deposit  account  holders  may  call 
301-192-9530. 

Dated  at  Bethesda,  Maryland  this  20lh  day 
of  March,  1985 

For  the  Nuclear  Regulatorj'  Commission. 
B.J.  Youngblood. 

Chief  Licensing  Branch  No.  1.  Division  of 
Licensing. 

[FR  Doc  85-7434  Filed  3-27-85;  8:45  am) 
BILLING  CODE  7S9O-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Economic  Forecasting  Advisory 
Committee;  Meeting 

AGENCY:  Economic  Forecasting  Advisory 

Com.mittee  of  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council  (Northwest  Power 
Planning  Council). 

action:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Ad\  isory 
Committee  Act,  5  U.S.C.  Appendix  1, 1- 
4.  Activities  will  include: 

•  Approval  of  minutes. 

•  Presentation  and  discussion  of  the 
Puget  Sound  Export  of  Services  study 


William  Beyers,  University  of 
Washington. 

•  Discussion  of  Draft  Economic, 
Demographic  and  Fuel  Price 
Assumption. 

•  Update  on  Demand  Forecasting 
activities. 

•  Public  comment,  followed  by 
adjournment. 

Status:  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Economic 
Forecasting  Advisory  Committee. 
date:  Tuesday.  April  2.  1985,  9:00  a.m. 
ADDRESS:  The  meeting  will  be  held  at 
the  Council's  Central  Office.  850  S.W. 
Broadway;  Suite  1100.  Portland.  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debbie  Kitchin,  (503)  222-5161. 

Edward  Sheets, 

Executive  Director. 

|FR  Doc  e.>-7401  Filed  3-27-85;  8:45  am) 

BILLING  CODE  0000-00-M 


Residential  Model  Conservation 
Standards  (MCS)  Technical  Task 
Force;  Meeting 

agency:  Residential  Model 
Conservation  Standards  (MCS) 
Technical  Task  Force  of  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Northwest  Power  Planning  Council). 
action:  Notice  of  meeting  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  Appendix  1, 1- 
4.  Activities  will  include: 

•  Review  agenda  and  task  force 
charter. 

•  Presentation  of  1985  Plan 
development  schedule  as  it  relates  to 
review  of  the  residential  MCS. 

•  Presentation  of  preliminary  cost 
data  from  Residential  Standards 
Demonstration  Program. 

•  Presentation  of  additional  cost  data 
from  state  energy  agency  cost  analysis 
(tentative). 

•  Discussion  of  the  RSDP  cost  data. 

•  Status  reports: 

— Thermal  performance  monitoring — 

Bonneville  staff; 
— Builder  exit  survey  and  analyses — 

State  Energy  Agency  staff. 

Status:  Open. 

SUMMARY:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Residential 
Model  Conservation  Standards  (MCS) 
Technical  Task  Force. 

date:  Monday.  April  1, 1985, 10:00 
a.m. — 4:00  p.m. 


ADDRESS:  The  meeting  will  be  held  at 
the  Council's  Central  Office.  850  SW. 
Broadway;  Suite  1100.  Portland,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Eckman  at  (503)  222-5161 
Edward  Sheets, 
Executive  Director. 

[FR  Doc,  85-7402  Filed  a-27-85;  8:45  am) 
BILUNG  CODE  0000-00-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  ICU432;8 12-6021) 

The  Japan  Fund,  Inc.;  Application  tor 
an  Order  Pursuant  to  Section  6(c)  of 
the  Act  tor  an  Exemption  From  Section 
12(d)(3)  ol  the  Act 

March  20.  1985. 

Notice  is  hereby  given  that  The  Japan 
Fund.  Inc.  ("Applicant").  345  Park 
Avenue,  New  York.  New  York  10036,  a 
closed-end,  management  investm.ent 
company  registered  under  the 
Investment  Company  Act  of  1940 
("Act"),  filed  an  application  on 
November  13. 1984,  and  supplemental 
information  thereto  on  January  22.  1985, 
for  an  order  of  the  Commission. 
pursuant  to  section  6(c)  of  the  Act. 
exempting  Applicant  from  the 
provisions  of  Section  12(d)(3)  of  the  Act 
to  the  extent  necessary  to  permit 
Applicant  to  purchase  securities  of 
certain  major  Japanese  securities  firms, 
whose  securities  are  publicly  traded  on 
the  Tokyo  Stock  Exchange,  subject  to 
the  comparable  quantity  and  quality 
limitations  of  Rule  12d3-l  under  the  Act. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  complete  text  of  the  applicable 
provisions  thereof. 

Applicant  states  that  its  general 
investment  policy  is  to  invest  a 
minimum  of  80%  of  its  total  assets  in 
securities  of  Japanese  companies. 
primarily  common  stock  of  Japanese 
operating  co.mpanies.  In  practice, 
virtually  all  of  Applicant's  assets  have 
been  invested  in  Japanese  securities. 
Applicant's  investment  adviser  is  Asia 
Management  Corporation  ("ASIA"),  a 
U.S.  corporation  which,  since  April, 
1984.  has  been  a  whc  i^-owncd 
subsidiary  of  Scudder,  Stevens  and 
Clark.  The  Nikko  Research  Center.  Ltd.. 
a  U.S.  corporation  indirectly  controlled 
by  The  .Nikko  Securities  Co..  Ltd.. 
("Nikko")  is  the  sub-advisor  to  ASIA. 
Applicant  states  that  ASIA  and  Nikko 
are  knowledgeable  and  experienced 
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concerning  investments  in  the  Japanese 
markets. 

Applicant  states  that  shares  of  the 
capital  stock  for  the  12  major  broker- 
dealer  securities  companies  in  Japan: 
Dai-ichi  Securities  Co.,  Ltd.,  Daiwa 
Securities  Co.,  Ltd..  New  Japan 
Securities  Co..  Ltd.,  Nikko  The  Nippon 
Kangyo  Kakumaru  Securities  Co..  Ltd., 
The  Nomura  Securities  Co..  Ltd..  Okasan 
Securities  Co.,  Ltd..  Sanyo  Securities 
Co.,  VVako  Securities  Co..  Ltd.,  Yamaichi 
Securities  Co..  Ltd.,  and  Yamatane 
Securities  Co.,  Ltd.  (collectively,  the 
"Companies"),  are  publicly  traded  on 
the  Tokyo  Stock  Exchange  (the  "Tokyo 
Exchange"),  the  world's  second  largest 
exchange  in  terms  of  both  total  equity 
market  value  dollar  transaction  volume 
and  total  market  value  of  equity  shares 
of  domestic  Companies  listed.  Securities 
of  the  companies  are  also  publicly 
traded  on  the  Osaka  Stock  Exchange, 
the  world's  third  larnesf  exrhange  in 
terms  of  total  market  value  of  equity 
shares  listed.  Listing  requirements  for 
the  Tokyo  Elxchange  include  a  mimimum 
of  10  million  listed  shares  (20  million  for 
companies  whose  principal  business  is 
outside  Tokyo);  2,000  shareholders 
(subject  to  variation):  corporate 
existence  for  at  least  five  years:  net 
tangible  assets  of  Y  1,500  million  and  net 
tangible  assets  per  share  of  Y  100:  net 
pre-tax  profits  for  the  last  three  years  of 

Y  200  million,  Y  300  million  and  Y  400 
million,  respectively;  and,  dividends  of 

Y  5  per  share  for  the  last  three  years 
with  a  prospect  of  being  able  to 
maintain  a  dividend  of  Y  5  or  more  after 
listing. 

Seasoned  listed  stocks  may  be 
assigned  to  the  First  Section  of  the 
Tokyo  Exchange  if  the  issuer  has  20 
million  listed  shares:  Y  1  billion  in 
amount  of  capital  stock;  3.000 
shareholders  owning  500  to  50.000 
shares;  a  minimum  floating  of  shares  at 
the  end  of  the  preceding  two  business 
terms  of  3  million,  plus  25%  of  listed 
shares  for  stock  with  less  than 
60.000,000  listed  shares,  or  a  minimum 
floating  amount  of  12  million  shares  plus 
10%  of  listed  shares  for  stock  with  at 
least  60,000,000  listed  shares;  an  average 
monthly  trading  volume  for  three 
months  of  200,000  shares;  and,  dividends 
for  each  of  the  preceeding  three  years  of 

Y  5  per  share.  "The  stock  of  the 
Companies  qualify  for  and  are  assigned 
to  the  First  Section ©f  the  Tokyo 
Exchange. 

Applicant  represents  that  transaction 
prices  on  the  Tokyo  Exchange  are 
reported  currently  and  publicly  at  the 
end  of  each  of  two  trading  sessions 
during  the  day.  The  Exchange  publicly 
reports  volume  in  each  security  and  the 


opening,  high,  low  and  closing  prices  per 
session,  and  that  daily  volume  and  price 
range  quotations  are  widely 
disseminated  in  newspapers. 

Applicant  asserts  that  the  listing 
requirements  for  stocks  assigned  to  the 
First  Section  of  the  Tokyo  Exchanges 
are  comparable,  in  terms  of  share 
distribution,  total  market  value  and 
earning  power,  to  those  imposed  by  the 
New  York  and  American  Stock 
Exchange  ("NYSE"  and  "A.VIEX' 
respectively),  by  the  National 
Association  of  Securities  Dealers 
("NASD")  to  become  eligible  for  listing 
on  the  NASD  automatic  quotation 
system  ("NASDAQ '),  and  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System  (the  "Board")  for  inclusion  on 
the  over-the-counter  ( "OTC  ")  margin 
list.  Applicant  states  that  the  only 
exception  to  comparability  of  the  Tokyo 
Exchange  with  the  OTC  margin 
requirements  is  that  the  market  prices 
per  share  of  Japanese  securities  on  the 
Tokyo  Exchange  average  below  the  yen 
equivalent  of  S5  per  share,  the  minimum 
for  OTC  margin  stocks  in  the  United 
States.  Low  per  share  prices.  Applicant 
states,  are  a  characteristic  of  the  Tokyo 
Exchange  and  are  also  a  characteristic 
of  most  First  Section  listings,  including 
the  major  industrial  companies  of  Japan. 
Applicant  cites  stati,stics  that  the 
average  price  per  share  on  the  Tokyo 
Exchange,  First  Section,  during  1984,  at 
the  end  of  each  month  through  August, 
ranged  between  Y  566  and  Y  614,  when 
the  exchange  rate  ranged  between  225 
and  247  yen  per  U.S.  dollar. 

Applicant  states  that  Japanese 
companies  with  publicly  issued 
securities,  including  the  Companies,  are 
required  by  Japanese  law  to  file  with  the 
Minister  of  Finance  ("Minister")  annual 
reports  containing  information  on  the 
issuer's  objectives,  stated  capital, 
securities  issued  and  financial  position, 
nature  and  status  of  its  business 
operations,  and  other  information  which 
the  Minister  may  prescribe.  Applicant 
also  states  that  amended  reports  must 
be  filed  upon  the  occurrence  of  any 
material  change  of  information,  and  that 
the  financial  statements  must  be 
certified  by  a  certified  public  accountant 
or  incorporated  accounting  firm. 
Applicant  further  states  that  the 
Companies  publish  their  annual  reports 
in  Japanese  and  in  English. 

According  to  the  application,  all 
Japanese  securities  companies  ("JSCs") 
including  the  Companies,  are  subject  to 
separate  regulation  as  broker-dealers 
under  the  provisions  of  the  Securities 
and  Exchange  Law  of  Japan  ("Law"),  a 
law  similar  in  many  respects  to  the 
Securities  Exchange  Act  of  1934. 


Applicant  states  that  JSCs  are  licensed 
by  the  Minister  who  must  be  satisfied 
that  the  applicant  has  sufficient 
financial  resources,  knowledge  and 
experience  to  conduct  the  proposed 
business.  The  Minister  may  cancel 
broker-dealer  licenses  for  statutory 
violations,  noncompliance  with 
administrative  orders  or  if  the  broker- 
dealer  is  threatened  with  insolvency. 
The  Law  also  prohibits  JSCs  from 
transacting  business  which  is  not 
securities-related  unless  approved  by 
the  Minister.  Applicant  states  that  the 
Law  prohibits  JSCs  from  acting  as  both 
principal  and  broker  in  the  same 
transaction.  Under  the  Law,  JSCs  are 
subject  to  inspection  by  the  Minister, 
whd  is  also  authorized  to  order  such 
measures  as  are  appropriate  in  the 
public  interest  in  the  event  it  is  found 
that  a  JSCs  ratio  of  debt  to  net  assets  is 
excessive,  that  its  loans  or  lendmg 
position  is  unsound,  or  that  corrective 
measures  are  necessary  in  the  public 
interest  or  for  the  protection  of 
investors. 

Section  12(d)(3)  of  the  Act,  in 
pertinent  part,  prohibits  registered 
investment  companies  from  purchasing 
or  otherwise  acquiring  any  security  or 
any  other  interest  in  the  business  of  any 
person  who  is  a  broker,  dealer,  or  who  is 
engaged  in  the  business  of  underwriting. 
Applicant  states  that  Rule  12d3-l  (the 
"Rule"),  provides,  in  pertinent  part,  that 
a  registered  investment  company  may 
purchase  securities  issued  by  companies 
deriving  more  than  15%  of  their  gross 
revenue  from  securities-related 
activities  provided  certain  quantitative 
and  qualitative  conditions  are  satisfied. 
The  quantitative  requirements  are  met 
if,  immediately  after  the  acquisition,  the 
investment  company  has  not  invested 
more  than  5%  of  the  value  of  its  total 
assets  in  the  issuer's  securities  and  does 
not  own  more  than  5%  of  the 
outstanding  equity  securities  of  the  class 
acquired  or  10%  of  the  outstanding 
principal  amount  of  the  issuer's  debt 
securities.  The  qualitative  condition  of 
the  Rule,  Applicant  states,  requires  that 
the  stock  acquired  be  a  "margin 
security"  as  defined  in  Regulation  T 
prom.ulgated  by  the  Board,  which 
includes  any  security  on  a  national 
securities  exchange  or  OTC  margin 
stock.  Stock  of  the  Companies  are  not. 
under  the  Rule,  margin  securities. 

Applicant  believes  that  in  order  to 
avail  itself  of  good  investment 
opportunities  and  to  further  deversify  its 
portfolio.  Applicant  should  be  permitted 
to  invest  in  the  Companies,  which 
Applicant  represents  are  of  the  size  and 
quality  comparable  to  United  States 
securities  firms  that  qualify  under  the 
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Rule.  Applicant  will  not  uivt'st  in  Xikko 
because  it  indirectly  controls  ASIA. 
Applicant  represents  that,  e.vcept  for 
Nikko.  none  of  the  Companies  engages 
in  distribution  of  Applicant's  shares,  or 
acts  with  or  is  affiliated  with  ASIA. 

Applicant  represents  that  with  one 
exception,  each  of  the  conditions 
contained  in  the  Rule  are  satisfied  if 
Applicant  purchases  shares  of  the 
Companies.  Applicant  states  that  the 
availability  of  annual  reports  by  the 
Companies  will  readily  enable  it  to 
calculate  the  5%  maximum  purchase  of 
outstanding  securities  requirement. 
Applicant  also  represents  that  it  will  not 
invest  in  any  debt  securities  of  the 
Companies  and  that  it  will  not  invest 
more  than  5%  of  its  asset  value  in  the 
securities  of  any  one  Company. 
Applicant  asserts  that  the  Rule's 
requirement  of  margin  security  is 
complied  with,  by  analogy,  since  the 
conditions  for  listing  on  the  Tokyo 
Exchange  by  Japanese  issuers  are 
equivalent  to  the  listing  requirements  for 
the  NYSE,  AMEX.  as  well  as  the 
minimum  criteria  for  quotation  of 
NASDAQ  and  for  OTC  margin  stock 
eligibility.  Applicant,  referring  to  the 
statement  in  the  Release  adopting  the 
Rule  (Investment  Company  Act  Release 
No.  14036.  July  31. 1984)  that  a  reduced 
quality  standard  should  not  apply  with 
respect  to  the  equity  securities  of  foreign 
issuers  significantly  involved  in 
securities-related  activities,  submits  that 
the  quality  standards  for  issuers  listed 
on  the  Tokyo  Exchange  should  not  be 
considered  lower  than  that  for  U.S. 
broker-dealers. 

Applicant  asserts  that  the  effect  of 
section  12(d)(3)  of  the  Act  prevents 
investment  companies  from  taking 
advantage  of  important  investment 
opportunities  in,  and  to  limit  appropriate 
portfolio  diversification  within,  the 
financial  sector.  Consideration  of  these 
undesirable  effects,  Applicant  believes, 
wa.-  manifested  in  the  adoption  of  the 
Rule.  Applicant  concludes  that  granting 
the  requested  exemption  from  section 
12(d)(3)  to  the  extent  and  on  the 
conditions  contained  herein  is  necessary 
and  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  April  15,  1985,  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary,  Securities  and  Exchange 


Commission,  Washington.  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicants 
at  the  address  stated  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney-at-law,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E,  BoHis, 
Assistant  Secretary. 
(FR  Doc.  85-7415  Filed  3-27-85;  8:45  amj 
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[File  No.  22-13623) 

Application  and  Opportunity  for 
Hearing;  the  Procter  &  Gamble  Co. 

March  22.  1985. 

Notice  is  hereby  given  that  the  Procter 
&  Gamble  Company  (the  "Company") 
has  filed  an  application  pursuant  to 
clause  (ii)  of  section  310(b)(1)  of  the 
Trust  Indenture  Act  of  1939  (the  "Act") 
for  a  finding  by  the  Securities  and 
Exchange  Commission  (the 
"Commission")  that  the  trusteeships  of 
Bankers  Trust  Company  (the  "Bank") 
under  the  Indenture  dated  as  of  May  15, 
1972  between  the  Company  and  Morgan 
Guaranty  Trust  Company  of  New  York, 
Trustee  (the  "1972  Indenture"),  under 
which  531,000.000  aggregate  principal 
amount  of  7%  Sinkmg  Fund  Debentures 
due  May  15,  2002  are  presently 
outstanding,  the  Indenture  dated  as  of 
March  1,  1975  between  the  Company 
and  Morgan  Guaranty  Trust  Company  of 
New  York,  Trustee  (the  "1975 
Indenture"),  under  which  5178.000,000 
aggregate  principal  amount  of  the 
Company's  8 '4%  Sinking  Fund 
Debentures  due  March  1.  2005  are 
presently  outstanding  (such  two 
Indentures  being  herein  called 
"Qualified  Indentures"),  both  of  which 
Indentures  have  been  heretofore 
qualified  under  the  Act  and  under  which 
the  Bank  intends  to  become  trustee,  the 
Indenture  of  Trust  dated  as  of 
September  15,  1983  between  New  York 
Slate  Energy  Research  and  Development 
Authority  and  the  Bank,  as  Trustee  (the 
"1983  Indenture  "].  under  which 
530,000.000  aggregate  principal  amount 
of  Solid  Waste  Disposal  Revenue  Bonds 
(the  Procter  &  Gamble  Manufacturing 
Company  Project— 1983  Series)  are 
outstanding,  and  the  Trust  Indenture 
dated  as  of  May  1, 1984  between  City  of 
Green  Bay,  Wisconsin  and  the  Bank 
(herein  called  the  "1984  Indenture"), 


under  which  SlO. 000.000  aggregate 
principal  amount  of  Securing  PoliLiion 
Control  Revenue  Bonds  (the  Procter  S 
Gamble  Paper  Products  Company 
Project)  are  outstanding,  which  latter 
two  indentures  are  not  qualified  under 
the  Act.  but  the  Bonds  under  which  are 
guaranteed  by  the  Company,  are  not  so 
hkely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  the  Bank  from 
continumg  to  act  as  trustee  under  either 
of  the  Qualified  Indentures. 

Section  310(b)  of  the  Act,  which  is 
included  in  section  7.08  of  the  1972 
Indenture  and  in  section  7.07  of  the  1975 
Indenture,  provides  in  part  that  if  a 
trustee  under  an  indenture  qualified 
under  the  Act  has  or  shall  acquire  any 
conflicting  interest  (as  defined  in  such 
section),  it  shall  within  90  days  after 
ascertaining  that  it  has  such  conflicting 
interest  either  eliminate  such  conflicting 
interest  cr  resign.  Subsection  (1)  of  such 
section  provides,  with  certain 
exceptions  stated  therein,  that  a  trustee 
under  a  qualifed  indenture  shall  be 
deemed  to  have  a  conflicting  interest  if 
such  trustee  is  trustee  under  another 
indenture  under  which  any  other 
securities,  or  certificates  of  interest  or 
participation  in  any  other  securities,  of 
the  Company  are  outstanding. 

The  present  application,  filed 
pursuant  to  clause  (ii)  of  section 
310(b)(1)  of  the  Act  (as  set  forth  in 
section  7.08  of  the  1972  Indenture  and 
section  7.07  of  the  1975  Indenture),  seeks 
to  exclude  from  each  of  the  Qualified 
Indentures  and  from  the  operation  of 
section  310(b)ll)  of  the  .^ct  each  of  the 
other  indentures  mentioned  herein, 
except  that  the  1972  Indenture  need  not 
be  excluded  from  the  1975  Indenture 
since  it  is  already  so  excluded  in  section 
7.08  of  the  1975  Indenture. 

The  effect  of  the  provisions  of  clause 
(ii)  of  section  310(1)  of  the  Act  on  the 
matter  of  the  present  application  is  such 
that  indentures  may  be  excluded  from 
the  operation  of  section  310(b)(1)  of  the 
Act  (as  set  forth  in  section  7.08  of  the 
19"2  Indenture  and  section  7.07  of  the 
1975  Indentu.^e)  if  the  Company  shall 
have  sustained  the  burden  of  proving  by 
application  to  the  Commission  that  the 
trusteeships  of  the  Bank  under  each  of 
the  foregoing  indentures  are  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  the  Bank  from 
acting  as  trustee  under  the  Qualified 
Indentures. 
The  Company  has  alleged  that: 
(1)  The  Bank  is  trustee  under  the  1083 
Indenture  under  which  530.000,000 
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aggregate  principal  amount  of  Solid 
Waste  Disposal  Revenue  Bonds  (The 
Procter  A  Gamble  Manufacturing 
Company  Project — 1983  Series)  are 
outstanding.  The  principal  of.  and 
interest  and  premium,  if  any.  on,  su<-h 
Bonds  are  payable  from  revenues  and 
receipts  paid  by  the  Company's  obligor 
subsidiary  to  the  Authority  under  a 
Lease  Agreement  dated  as  of  September 
15.  1983  between  the  Authority  and  such 
subsidiary.  In  addition,  the  Company 
has  guaranteed  such  Bonds  under  a 
Guriraniy  dated  as  of  September  15,  1983 
from  the  Company  to  the  Bank,  as 
trustee. 

|2)  The  Bank  is  trustee  under  the  19H4 
indenture  under  which  Si 0.0(30,000 
aRsregiite  principal  amount  of  Securing 
PoUutiun  Control  Revenue  Bonds  (The 
Procter  S  Gamble  Paper  Products 
Ciimpany  Project)  are  outstanding.  The 
principal  of.  and  in'eriist  and  premium, 
if  any,  on,  such  Bonds  are  payable  from 
rs-'ceipts  received  by  the  City  from  notes 
issued  to  the  City  by  the  Company's 
obligor  subsidiary  in  connection  with 
such  subsidiary's  borrcwing  the 
proceeds  of  such  Bonds  under  a 
F'ollution  Control  Facilities  Agreement 
dated  as  of  .VJay  1,  1984  between  the 
City  and  such  subsidiary.  The  Company 
has  guaranteed  such  Bonds  under  a 
Guiiranty  d.ited  as  of  May  1,  1984  from 
the  Company  to  the  Bank,  as  trustee. 

(3)  Bv  virtue  of  section  3(a)12)  of  the 
Securities  act  of  1933,  as  amended  (the 
"1933  Act "),  the  Bonds  referred  to  in 
paragraphs  (1 )  and  (2)  above  are  exempt 
from  registration  from  the  1933  Act 
because  surh  Bonds  are  issued  by  a 
political  subdivision  of  a  State  of  the 
L'nited  States.  By  virtue  of  section 
3<U(a)(4)(A)  of  the  Act,  neither  the  1983 
Indenture  or  the  1984  Indenture  is 
reqiij-ed  to  be  qualifed  under  the  Act. 

(4)  The  n.mk  intends  to  become 
successor  trustee  undt^r  the  1972 
Indenture  under  which  S.il.OOO.OOO 
aggregate  principal  amount  of  7% 
Sinking  Fund  Debentures  due  May  1,5, 
2002  are  presently  outstanding. 

[5]  The  Bank  intends  to  become 
successor  trustee  under  the  1975 
Indenture  under  which  S178.0(K).000 
a:^gregate  principal  amount  of  the 
Company's  8'-i'i  Sinking  Fund 
Debentures  due  March  1,  2005  are 
outstanding. 

(6)  The  obligations  of  the  Company  on 
the  Guarantees  referred  to  in  paragraphs 
|1)  and  (2)  hereof  and  on  the  Debentures 
refrred  to  in  paragraphs  (4)  and  (5) 
hereof  are  all  senior  unsecured 
obligations  of  the  Company. 

(7)  The  provisions  of  the  Guarantees 
referred  to  in  paragrapsh  (1)  and  (2) 


above,  the  1972  Indenture  and  the  1975 
Indenture  are  not  so  likely  to  involve  the 
Bank  in  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  the  Bank  from  acting  as 
trustee  under  either  of  the  Qualified 
Indentures. 

The  Company  has  waived  notice  of 
hearing,  and  any  and  all  rights  to  specify 
procedures  under  the  Rules  of  Practice 
of  the  Commission  in  connection  with 
this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  of  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  offices  of  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW„  Washington,  D.C. 
20.")49, 

Notice  is  further  given  that  an  order 
granting  the  application  may  be  issued 
by  the  Commission  at  any  time  on  or 
after  April  16,  1985,  unless  prior  thereto 
a  hearing  upon  the  application  is 
ordered  by  the  Commission,  as  provided 
in  clause  (ii)  of  section  310(b)(1)  of  the 
Act.  Any  interested  person  may,  not 
later  than  April  15, 1986  at  5:30  p.m.. 
Eastern  Standard  Time,  in  writing, 
submit  to  the  Commission  his  views  on 
any  additional  facts  bearing  upon  this 
application  or  the  desirability  of  a 
hearing  thereon.  Any  such 
communication  or  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  D.Q  20549,  and 
should  state  briefly  the  nature  of  the 
interest  of  the  persons  submitting  such 
information  or  requesting  a  hearing,  the 
reasons  for  such  request,  and  the  issues 
of  fact  and  law  raised  by  the  application 
which  he  desires  to  controvert. 

For  ihe  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
Shirley  E.  Mollis, 
Assistant  Secretary. 
I  PR  Doc.  85-7417  Filed  3-27-65:  8:45  amj 
BILLING  CODE  l01(M)1-« 

I  Release  No.  35-23637;  70-7091 1 

Alabama  Power  Co.;  Proposed 
Transactions  Related  to 
Weatherization  Financing  Program 

Mdrch  22.  198.5. 

Alabama  Power  Company 
("Alabama").  600  North  18th  Street, 
Birmingham.  Alabama  35291,  an  electric 
utility  subsidiary  of  The  Southern 
Company,  a  registered  holding  company, 
has  filed  an  application  with  this 
Commission  pursuant  to  sections  9(a) 
and  10  of  the  Public  Utility  Holding 


Company  Act  of  1935  ("Act"). 
Alabama  proposes  to  enter  into 
certain  transactions  in  connection  with 
its  planned  Weatherization  Financing 
Pro;.^ram  ("Program").  Participation  in 
the  Program  will  be  limited  to  Alabama 
customers  who  are  converting  their 
heating  energy  source  to  an  electric 
system  or  replacing  an  existing  electric 
heating  system.  The  weatherization 
items  prescribed  in  the  Program  include 
storm  windows,  storm  doors,  and 
insulation;  however,  Alabama  will 
finance  only  these  items  when  installed 
in  conjunction  with  an  Alabama 
approved  electric  heat  pump.  Alabama 
will  be  granted  a  security  interest  in  the 
facilities  being  financed.  The  interest 
rates  paid  by  the  customers  are 
expected  to  vary  based  upon  market 
conditions  at  the  time  of  each  financing 
and  currently  range  from  13.0%  to  14.0%. 

Alabama  estimates  that  the  maximum 
amount  of  loans  to  be  outstanding  in 
connection  with  the  financing  of  the 
weatherization  items  (exclusive  of  heat 
pumps)  will  not  exceed  S9,000,000  at  ar^y 
one  time.  Such  loans  will  be  financed  by 
Alabama  with  its  own  funds  obtained 
through  normal  operations,  but  Alabama 
may,  from  time  to  time,  assign  its 
evidences  of  indebtedness  acquired 
from  its  customers  under  the  Program  to 
banks  and  other  financial  institutions,  at 
a  discount  with  or  without  recourse. 

The  application  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  April  17, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application,  as  filed  or  as  it  may  be 
amended,  may  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  (o 
delegated  authority. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
|FR  Doc.  8,5-7414  Filed  3-27-85;  8:45  am] 
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(Release  No.  35-23633;  70-70821 

Allegheny  Power  System,  Inc..  et  al., 
Proposed  Issuance  and  Sale  of 
Common  Stock  by  Subsidiary 
Companies  and  Acquisition  by  Holding 
Company 

March  18,  1985. 

Allegheny  Power  S>stem.  Inc. 
("APS").  320  Park  Avenue.  New  York. 
New  York  10022,  a  reoistered  holding 
company,  and  four  of  its  subsidiary 
companies,  Monongahela  Power 
Company  ("Monongahela "),  1310 
Fairmont  Avenue,  Fairmont,  West 
Virginia  26554,  The  Potomac  Edison 
Company  ("Potomac"),  Downsville  Pike. 
Hdgerstown.  Maryland  21740,  West 
Penn  Power  Company  ("West  Penn"), 
800  Cabin  Hill  Drive,  Greensburg, 
Pennsylvania  15601,  and  Allegheny 
Generating  Company  ("AGC").  320  Park 
Avenue,  New  York  New  York  10022, 
have  filed  an  application-declaration 
with  this  Commission  pursuant  to 
Sections  6(a),  7.  9(a).  and  10  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act"). 

By  orders  issued  April  23, 1982  (1 ICAR 
No.  22469)  and  December  20.  1984 
(HCAR  No.  23539)  in  File  No.  70-6613. 
an  inter-related  series  of  transactions 
was  authorized  pursuant  to  which  AGC 
was  permitted  to  acquire  up  to  a  40% 
ownership  interest  in  the  2.100  MW  Bath 
County  Pumped  Storage  Project  being 
constructed  by  Virginia  Elect:  ic  and 
Power  Company.  Pursuant  to  such 
orders,  AGC's  purchase  obligations 
were  authorized  to  be  funded  through  up 
to  S350  million  in  equity  contributions 
by  its  parents  [MonongaheUi.  Potomac, 
and  West  Penn).  and  up  to  S650  million 
of  short-term  and  mediuin-term  debt 
including  a  S225  million  revolving  credit 
and  term  loan  agreement  with  a  group  of 
eleven  banks.  The  purchase  of  an  initial 
undivided  20%  ownership  interest  in  the 
project  was  consummated  on  April  27. 
1982.  for  a  purchase  price  of 
Si  "6. 852. 262.  AGC  has  elected  to  make 
additional  purchases  to  bring  its  interest 
up  to  a  total  of  40%. 

In  order  to  obtain  funds  with  which  to 
make  the  necessary  additional  equity 
investments  in  AGC.  the  parent 
companies,  Monongahela,  Potomac,  and 
West  Penn.  propose  to  issue  and  sell  to 
APS.  and  APS  proposes  to  acquire,  their 
common  stock  in  the  respective  amounts 
of  831,050.000.  S32.200.000  and 
851.750,000. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 


submit  their  views  in  writing  by  April 
11, 1985,  to  the  Secretary.  Securities  and 
Exchange  Commission.  Washington, 
DC.  20549.  and  serve  a  copy  on  the 
tipplirants-declarants  at  the  addresses 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  ca.se  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  application- 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  Hollis. 

Assistant  Secretary. 

[FR  Doc.  85-7416  Filed  3-27-«5:  8:45  am) 

BILLING  CODE  WIO-OI-M 


(Release  No.  34-21884;  SR-CBOE-85-4] 

Self-Regulatory  Organizations: 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change 

The  Chicago  Board  Options  Exchange. 
Inc.  ("CBOE").  LaSalle  at  Van  Buren. 
Chicago,  IL  60605.  submitted  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  ]9b-4  thereunder,'  to 
amend  CBOE  Rule  6.76  (Payment  for 
Floor  Brokerage  Services),  to  allow 
CBOE  members  to  process  their 
brokerage  receivables  within  the  first 
five  business  days  of  a  month  in  order  to 
qualify  for  collection  later  in  the  same 
month.  The  Commission  solicited 
comments  on  the  proposed  rule  change, 
but  received  none.' 

Currently,  CBOE  members  must 
provide  an  invoice  detailing  the  charges 
for  floor  brokerage  services  performed 
for  other  member  firms  within  the  first 
five  calendar  days  of  a  month,  in  order 
to  qualify  for  collection  during  that  same 
month.  Under  the  present  rule,  when 
Saturdays.  Sundays  and  holidays  fall 
within  the  first  five  calendar  days  of  a 
month,  member  firms  may  have  only 
two  or  three  business  days  to  process 
their  brokerage  receivables  and  deliver 
their  invoices.  In  its  filing,  CBOE  noted 
that  under  these  circumstances,  member 
firms  have  experienced  difficulty 


processing  their  brokerage  receixables 
for  timely  collection.  Accordingly.  CBOF 
has  amended  Rule  6.76  to  pro\ide  all 
CBOE  members  subject  to  this  Rule  with 
five  calendar  days  in  which  to  process 
accounts  and  deliver  invoices,  as 
required. 

Because  the  proposed  rule  change 
would  provide  all  member  firms  with 
five  business  days  to  comply  with  the 
Rule.  CBOE  stated,  in  its  filing,  that  the 
proposal  should  help  assure  timely 
payment  to  member  firms  and  equitable 
treatment  of  member  firms.  The 
Commission  concurs  in  CBOE's 
assessments.  Accordingl\.  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
national  securities  exchanges.  In 
particular,  the  Commission  finds  that  the 
proposal  is  consistent  with  Section  6  of 
the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  rule  change  be,  and 
hereby  is,  approxed. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Dated:  March  22.1985. 
Shirley  E.  Hollis, 

Assistant  Secretary. 

ira  I)-.c  H^-'A-?  Filed  3-27-85;  8:45  am] 

BILLING  CODE  M10-01-M 


(Release  No.  34-21876:  SR-NYSE-84-11 1 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange.  Inc.;  Order 
Approving  Proposed  Rule  Change 

March  20. 1985. 

The  New  York  Stock  Exchange.  Inc. 
("NYSE")  submitted  on  April  2.  1984, 
copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act" )' 
and  rule  19b-4  tr.ereunder,  *  to  adopt 
proposed  amendments  to  .N>  SE  Rule  296 
(Liquidation  of  Securities  Loans  and 
Borrowings).-' which:  (1)  Would 


'15U.S.C.  78s(b)(l)(1984). 

-17  era  240.19l>-4  (1984). 

'The  proposed  rule  change  was  noticed  in 
Securities  Exchunjie  Act  Release  No.  21771 
(ret)ruar>  15,  1985),  50  FR  7679  (Fel)ruar>'  25. 1985). 


'ISL'S.C.  7bs(b|. 

M7  CFR  240.19b-4  11984). 

'.Amendment  No  1.  which  was  submitted  b>  the 
NYSE  on  March  6.  1985.  changed  the  proposed 
WSK  rule  number  from  Ru)e  150  to  Rule  296  and 
changed  its  caption  from  "Securities  ixians  and 
Borrowings'  to  "Liquidation  of  Securities  Lxians  and 
Borrowings. "  The  anf\endment  also  added  language 
to  the  rule  proposal  expressly  recognizing  the  effect 
on  the  proposal  of  the  Securities  Investor  Protection 
Act  of  1970  CSIPA').  15  L'.S.C  78aaa  et  seq..  and 
statutes  administered  by  the  Commission,  as  well  as 
including  several  minor  technical  changes.  In 
addition,  the  amendment  modified  Item  3 
(St.itement  of  Purpose  of.  and  Statutory  Basis  for. 

Continued 
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authorize  any  NYSE  member  or  member 
organization  to  liquidate  securities  loan 
and  borrowing  agreements  with  another 
NYSE  member  or  member  organization 
if  such  member  or  member  organization 
becomes  bankrupt  or  subject  to  other 
financial  difficulty  specified  in  the 
proposed  rule,  or  if  it  files,  or  has  filed 
against  it,  an  application  for  a  protective 
order  under  section  5  of  SIPA,  unless 
such  right  is  stayed,  avoided  or 
otherwise  limited  by  an  order 
authorized  under  SIPA  or  any  statute 
administered  by  the  Commission;  and 
(2)  would  prohibit  any  NYSE  member  or 
member  organization  from  borrowing  or 
lending  any  security  to  a  non-member  of 
the  NYSE  absent  a  written  agreement 
authorizing  the  NYSE  member  or 
member  organization  to  liquidate  such 
transactions  upon  the  non-member's 
bankruptcy  or  other  financial  difficulty 
specified  undrjr  the  proposed  rule. 
Supplementary  Information  .10  to 
proposed  Rule  296  would  state  that 
"agreement  for  the  loan  or  borrowing  of 
securities"  means  "a  securities  contract 
or  other  agreement,  including  related 
terms  ....  "*  In  addition,  the  proposed 
rule  change  would  rescind  NYSE  Rules 
151  to  160  relating  to  securities  loans. 

The  NYSE  states  in  its  filing  that 
section  555  of  the  Code  "provides  that 
no  provision  of  the  B.mkruptry  Code 
will  operate  to  stay  or  limit  the  right  of  a 
securities  broker-dealer  to  liquidate  an 
outstanding  securities  loan  upon  the 
bankruptcy  of  the  contra  party  to  the 
loan  provided  the  broker-dealer  has  the 
'contractual'  riflht  to  do  so."  The  NYSE 
further  states  that,  "this  contractual 
right  may  be  set  forth  in  a  rule  of  a 
national  securities  exchange  to  which 
both  parties  are  subject,"  and  that  its 
proposed  rule  "would  satisfy  the  latter 
alternative." 

The  Commission  notes  that  section 
553  of  the  Code  ("contractual  right  to 


the  Prnposed  Rule  Change)  of  Form  I9l>-1  to  slate 
ihdt  the  rule  would  provide  a  contractual  right  to 
liquidate  securities  repurchase  agreements  under 
section  559  of  the  Bankruptcy  Code  ("Code").  11 
use.  559. 

'The  full  text  of  Supplemenlar>'  Information  .10, 
as  filed  in  .Amendment  .\o.  1.  is  as  follows; 

As  used  herein,  an  agreement  for  the  loan  and 
borrowing  of  securities  shall  mean  a  securities 
contract  or  other  agreement,  including  related 
terms,  for  the  tranfer  of  securities  against  the 
transfer  of  funds,  securities,  or  other  collateral,  with 
a  simutaneous  agreement  by  the  tranferee  to 
transfer  to  the  transferor  against  the  transfer  of 
funds,  securities,  or  other  collateral,  upon  notice,  at 
a  date  certain,  or  upon  demand,  the  same  or 
substituted  securities. 

This  amends  Supplementary  Information  .10  as 
proposed  in  Rule  150  of  the  original  filing  which 
would  have  defined  an  agreement  for  the  loan  and 
borrowing  of  securities  as  "an  agreement  (whether 
characterized  as  a  purchase  and  sale,  and  executory 
contract,  a  loan  or  otherwise')  including  related 
terms  .  .  .  .    ' 


liquidate  a  securities  contract"),  in 
general,  provides  that  a  contractual  right 
of  a  stockbroker,  financial  institution,  or 
clearing  agency  to  cause  the  liquidation 
of  a  "securities  contrBct"  *  shall  not  be 
stayed,  avoided,  or  otherwise  limited  by 
operation  of  any  provision  of  the  Code 
or  by  order  of  a  court  or  administrative 
agency  in  any  proceeding  under  the 
Code  unless  such  order  is  authorized  by 
SIPA  or  any  statute  administered  by  the 
Commission.  The  Commission  also 
notes  that  section  559  of  the  Code 
("contractual  right  to  liquidate  a 
repurchase  agreement"),  in  general, 
provides  that  the  exercise  of  a 
contractual  right  of  a  "repo 
participant"  *  to  cause  the  liquidation  of 
a  "repurchase  agreement"  '  because  of 
the  insolvency  or  financial  condition  of 
the  debtor,  the  commencement  of  a  case 
under  the  Code,  or  the  appointment  of  a 
trustee  under  the  Code  or  a  custodian 
before  the  commencement  of  such  a 
case  shall  not  be  stayed,  avoided,  or 
otherwise  limited  by  operation  of  any 
provision  of  the  Code  or  by  order  of  a 
court  administrative  agency  in  any 
proceeding  under  the  Code,  unless, 
where  the  debtor  is  a  stockbroker  or 
securities  clearing  agency,  such  order  is 
authorized  by  SIPA  or  any  statute 
administered  by  the  Commission. 

Both  Sections  555  end  559  provide  that 
the  term  "contractual  right"  includes  a 
right  set  forth  in  a  rule  or  by-law  of  a 
national  securities  exchange.  Thus,  the 
NYSE  submitted  the  proposed  rule 
change  to  establish  the  contractual 
rights  provided  to  its  members  and 
member  organizations.  The  NYSE  has 
indicated  that,  in  the  opinion  of  the 
Exchange,  the  term  "securities 
contract,"  to  which  the  Code's  Section 
555  right  to  liquidate  applies,  was 
intended  to  include  repurchase  and 
reverse  repurchase  agreements.' The 
Commission,  however,  takes  no  position 
regarding  the  NYSE's  opinion  that 
Section  555  applies  to  repurchase  and 
reverse  repurchase  agreements. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
20884,  April  20.  1984)  and  by  publication 
in  the  Federal  Register  (49  FR  18658, 
May  1. 1984).  No  comments  were 


'The  term  "securities  cortract"  is  defined  in 
section  741(7)  of  the  Code. 

'The  term  "repo  participant"  is  defined  in  section 
101(38)  of  the  Code. 

'The  term  "repurchase  agreement"  is  defined  in 
section  101(39)  of  the  Coda 

'See  letter  from  James  B.  Buck.  Secretary.  NYSE, 
to  Michael  Cavalier.  Brandi  Chief,  Division  of 
Market  Regulation,  dated  March  6.  1985. 


received  with  respect  to  the  proposed 
rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6(b)(5),  which 
requires  that  exchange  rules  be  designed 
to  promote  just  and  equitable  principles 
of  trade  and  to  protect  investors  and  the 
public  interest. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

]ohn  Wheeler, 

Secretary. 

|KR  Doc,  85-7412  Filed  3-27-85;  8:45  am] 

BILLING  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

I  Order  85-3-59;  Docket  426671 

Application  of  Flight  International 
Airlines,  Inc.  for  Certificate  Authority 
Under  Subpart  Q 

AGENCV:  Department  of  Transportation. 

action:  Notice  of  Order  to  Show  Cause. 
Order  85-3-59.  Docket  42667. 

SUMMARY:  The  Department  is  directing 
all  interested  persons  to  show  cause 
why  it  should  not  issue  an  order  finding 
Flight  International  fit  and  awarding  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  scheduled 
interstate  and  overseas  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  shall  do  so  no  later  than 
April  15, 1985;  answers  to  objections 
shall  be  filed  no  later  than  April  24, 
1985. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
42667  and  addressed  to  the 
Documentary  Services  Division,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  S\V.,  Room  4107, 
Washington,  D.C.  20590,  and  should  be 
served  upon  the  persons  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  B.  Farbman,  Aviation 
Enforcement  and  Proceedings,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Room  4116L, 
Washington.  DC.  20590,  (202)  426-7631. 
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SUPPLEMENTARY  INFORMATION:  The 

t  nmplete  text  of  Order  85-3-,"i9  is 
available  from  the  Documentary 
Services  Division,  whose  address  is 
provided  above.  Persons  outside  the 
metropolitan  area  may  send  a  postcard 
request  for  Order  85-3-59  to  that 
address. 

Dated:  March  22.  198.'S. 
Matthew  V.  Scocozza, 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
|FR  Doc.  85-7327  Filed  3-27-85:  8:45  am) 
BILUNO  CODE  4S10-«2-M 


Coast  Guard 
I CGD  85-018) 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee;  Meeting 

['ursiiant  to  section  10(h|  of  the 
Federcil  Advisory  Commitlff  Act  (Pub. 
L.  92^03:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  the  seventh  meeting  of 
the  Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee.  The 
meeting  will  be  held  on  Tuesday,  April 
16.  1985  in  the  29th  Floor  Boardroom  of 
the  International  Trade  Mart  riuiidin};,  2 
Canal  Street,  New  Orleans,  LA.  The 
meeting  is  scheduled  to  begin  at  9  a.m. 
and  end  at  4  p.m.  The  agenda  for  the 
meeting  consists  of  the  following  items: 

1.  Call  to  Order 

2.  Minutes  of  the  January  15,  1985 
Meeting 

3.  Chairman's  Message 

4  District  Commander's  response  to  the 
Committee's  Recommendation  of 
January  15.  1985 

5.  Mississippi  River — Regulated 
Navigation  Area;  Towboal 
Requirements  During  Highwater 

0  Presentation  by  Federal 
Communications  Commission,  local 
Engineer  in  Charge 

7.  Discussion 

8.  New  Business 

9.  Adjournment 

The  purpose  of  this  committee  is  to 
provide  a  public  forum  which  will 
furnish  to  the  U.S.  Coast  Guard 
consultation,  local  expertise,  and  advice 
on  a  wide  range  of  matters  regarding  all 
facets  of  navigation  safety. 

Attendance  is  open  to  the  public.  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statements,  but  no  later  than  the 
day  before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Lower 
Mississippi  River  Waterway  Safely 
Advisory  Committee,  the  subject  of  their 
comments,  a  general  outline  signed  by 


the  presenter,  and  the  estimated  time 
required  for  presentation.  The  individual 
making  the  presentation  shall  also 
provide  their  name,  address,  and.  if 
applicable,  the  organization  they  are 
representing.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Advisory  Committee  at  any  time. 
Additional  information  may  be 
obtained  from  Commander  R.A.  Brunell, 
Executive  Secretary,  Lower  Mississippi 
River  Waterway  Safety  Advisory 
Committee,  c/o  Commander.  Eighth 
Coast  Guard  District  (mps).  Room  1341. 
Hale  Boggs  Federal  Building,  500  Camp 
Street.  New  Orleans.  LA.  70130. 
Telephone  number  (504)  589-6901. 

Dated:  March  18. 1985. 
T.T.  Matteson, 

Acting  Captain,  U.S.  Coast  Guard, 
Commander.  8th  Coast  Guard  District. 
|FR  Doc.  85-7353  Filed  3-27-85;  8:45  am] 

BILLING  CODE  4«10-14-M 


I  CGD  85-0161 

Towing  Safety  Advisory  Committee; 
Request  for  Applicants  for 
Appointment  to  Membership 

agency:  Coast  Guard.  DOT. 
ACTION:  Request  for  applications. 

summary:  The  U.S.  Coast  Guard  is 
seei<.ing  applicants  for  appointment  to 
membership  in  the  Towing  Safety 
Advisory  Committee  (TSAC).  This 
committee  advises  the  Secretary  of 
Transportation  on  rulemaking  matters 
related  to  shallow  draft  inland  and 
coastal  waterway  navigation  and 
towing  safety. 

Seven  members  will  be  appointed  as 
follows;  Two  (2)  representatives  from 
the  barge  and  towing  industry;  two  (2) 
representatives  from  maritime  labor; 
two  (2)  representatives  of  shippers  (of 
whom  at  least  one  (IJ  shall  be  engaged 
in  the  shipment  of  oil  or  hazardous 
materials  by  barge),  and  one  (1) 
representative  of  the  offshore  mineral 
and  oil  supply  vessel  industry. 

To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisory 
Committee  Act,  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women.  The  committee  will  meet  at 
least  once  a  year  in  Washington.  D.C.  or 
another  location  selected  by  the  Coast 
Guard.  All  persons  who  applied  for 
membership  last  year  as  representatives 
of  the  barge  and  towing  industry  will  be 
contacted  by  the  Coast  Guard  and 
requested  to  reverify  their  interest  in 
apph  ing  for  membership  this  year. 
DATE:  Requests  for  applications  should 
be  received  no  later  than  May  1. 1985 


and  must  be  completed  and  retur.^.ed  to 
the  Coast  Guard  no  later  than  Jume  1, 
1985. 

ADDRESS:  Persons  interested  in  applying 
should  write  to  Commandant  (G-CMC/ 
21),  I'.S  Coast  Guard  Headquarters. 

Washington,  DC  20593. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  CM  Holland.  Executive 

Director,  Tovvi.ig  Safetv  .^d\  isorv 

Committee  (G-CMC).  Room  2110.  U.S. 

Coast  Guard  Headquarters.  2100  Second 

Street  SW..  Washington.  DC.  20593 

(202)  426-1477. 

CM.  Holland. 

Captain,  U.S.  Coast  Guard.  E.\ecuti\e 

Director,  Towing  Safety  Advisor}'  Committee 

March  25. 1985. 

|FR  Doc.  85-7351  Filed  3-27-85;  8:45  ami 

BILUNG  CODE  4S10-1«-« 


National  Highway  Traffic  Safety 
Administration 

Rulemaking.  Research  and 
Enforcement  Programs;  Meeting 

AGENCY:  National  Highway  Traffic 
Saft  ty  Administration  (NHTSA).  DOT. 

ACTION:  .Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  rulemaking,  research  and 
enforcement  programs. 

DATES:  The  agency's  regular,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  research  and  enforcement 
programs  will  be  held  on  .May  1.  1985. 
beginning  at  10:30  am.  Questions 
relating  to  the  agency's  rulemaking. 
research,  and  enforcement  programs, 
must  be  submitted  in  writing  by  April 
17. 1985.  If  sufficient  time  is  available, 
questions  received  after  the  April  17. 
date  may  be  answered  at  the  meeting. 
The  individual,  group  or  company 
submitting  a  question  does  not  have  to 
be  present  for  the  question  to  be 
answered.  A  consolidated  list  of  the 
questions  submitted  by  April  17.  1985 
and  the  issues  to  be  discussed  will  be 
mailed  to  interested  persons  on  April  25. 
1985,  and  will  be  available  at  the 
meeting 

ADDRESS:  Questions  for  the  May  1, 

meeting  relating  to  the  agency's 
rulemaking,  research,  and  enforcement 
programs  should  be  submitted  to  Barry 
Felrice.  Associate  .Administrator  for 
Rulemaking.  Room  5401.  400  Seventh 
Street,  SW.  Washington,  DC.  20590. 
The  public  meeting  will  be  held  in 
Room  2230.  Departm.ent  of 
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Transportation.  400  Seventh  Street.  SVV. 
Washington.  D.C.  20590. 
SUPPLEMENTARY  INFORMATION:  \'1 1  ISA 

Will  hold  its  regular,  quarterly  meeting 
to  answer  questions  from  the  public  and 
industry  regarding  the  agency's 
rulemaking,  research,  and  enforcement 
programs  on  May  1,  1985.  The  meeting 
will  begin  at  10:30  a.m..  and  w'ill  be  held 
m  Room  2230.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  D.C.  20590.  The  purpose  of 
the  meeting  is  to  focus  on  those  phases 
of  these  .\HTSA  acti\  ities  which  are 
technical,  interpretative  or  procedural  in 
nature.  A  transcript  of  the  meeting  will 
be  available  for  public  inspection  in  the 
.\HTSA  Technical  Reference  Section  in 
Washington.  DC.  within  four  weeks 
after  the  m.ceting.  Copies  of  the 
transcript  will  then  be  available  at 
tvventy-five  cents  for  the  first  page  and 
five  cents  for  each  additional  page 
(length  has  varied  from  100  to  150  pages) 
upon  request  to  NHTS.-X  Technical 
Reference  Section.  Room  5108,  400 
Seventh  Street,  SW,  Washington.  D.C. 
20590. 

Issued  on:  March  25, 1985. 
Barry  Felrice, 

As^ocmtL'  AJi:;mistralor  for  Rulemaking. 
|FR  Doc.  85-7370  Filed  3-27-85:  8:45  am] 

BILLING  CODE  4910-S»-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Fee  Schedule  for  the  Transfer  of  U.S. 
Treasury  Book-Entry  Securities  Held 
at  Federal  Reserve  Banks 

AGENCY:  Department  of  the  Treasury, 
Fiscal  Service.  Bureau  of  the  Public 
Debt. 

action:  Final  Notice. 

summary:  This  notice  contains  a 
schedule  of  fees  that  will  be  charged  by 
the  Department  of  the  Treasury  for  the 
transfer  of  book-entry  Treasury  securitis 
between  accounts  of  depository 
financial  institutions  that  are 
maintained  at  Federal  Reserve  Banks 
and  Branches.  When  the  fee  schedule 
herein  becomes  effective  on  October  1, 
1985.  it  will  replace  the  current  schedule 
of  fees  charged  by  Federal  Reserve 
Banks  for  the  transfer  and  account 
maintenance  of  Treasury  securities. 
EFFECTIVE  DATE:  October  1. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  M.  Locken.  Jr..  Acting  Assistant 
Commissioner  (Financing).  Bureau  of 
the  Public  Debt.  Washington,  D.C. 
20239.  telephone  (202)  376-^350:  or 


Anne  M.  Meister,  Federal  Reserve 
Liaison  Officer.  Bureau  of  the  Public 
Debt,  Washington,  D.C.  20239, 
Telephone  (202)  376-^304. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  3, 1884,  the  department 
of  the  Treasury  published  for  commenf  a 
notice  of  a  proposed  fee  schedule  for 
Treasury  securities  transfers  (49  FR 
47354).  This  action  was  taken  as  a  result 
of  a  recent  Department-initiated 
evaluation  of  the  role  of  the  Federal 
Reserve  Banks  in  maintaining  and 
transferring  Treasury  securities.  Based 
on  this  review,  the  Treasury  reaffirmed 
its  position  that  the  Federal  Reserve 
Banks  are  acting  as  fiscal  agents  of  the 
United  States  when  performing  such 
functions.  Consequently,  the  Department 
determined  that: 

(1)  Any  fees  charged  in  conjunction 
with  Treasury  Book-entry  activities 
performed  by  the  Federal  Reserve  Banks 
on  behalf  of  the  Treasury  should  be 
clearly  identified  and  collected  as 
Treasury  fees; 

(2)  The  Treasury  would  continue  to 
impose  a  fee  on  depository  institutions 
for  transfers  of  book-entry  Treasury 
securities  conducted  by  the  Federal 
Reserve  Banks,  as  fiscal  agents  of  the 
United  States,  between  accounts  held  at 
the  same  or  different  Federal  Reserve 
Banks. 

(3)  The  fees  heretofore  imposed  for 
account  maintenance  for  Treasury  book- 
entry  securities  would  be  terminated. 

The  comment  period  for  the  proposed 
fee  schedule  closed  on  January  16, 1985. 
After  reviewing  and  considering  all 
written  comments,  the  Department  has 
decided  to  adopt  the  fee  schedule  as 
published  in  the  proposed  notice. 
However,  to  accommodate  more 
extensive  Federal  Reserve  system 
changes,  the  proposed  implementation 
date  of  March  28,  1965,  will  be  delayed 
until  October  1, 1985. 

Comments  on  Proposed  Fee  Schedule 

Only  two  written  comments  were 
addressed  to  the  Treasury,  both  of 
which  were  favorable  to  the  proposed 
Treasury  fee  schedule.  The  Federal 
Reserve  Board  of  Governors  received 
several  written  comments  in  response  to 
its  companion  notice  in  the  Federal 
Register  (49  FR  47354)  on  a  proposed 
funds  settlement  fee  relative  to  the 
transfer  of  Treasury  securities.  Since 
some  of  the  comments  directed  to  the 
Federal  Reserve  Board  primarily  related 
to  Treasury  determinations,  the 
Treasury  feels  it  appropriate  to  respond 
to  these  comments  as  well. 

Two  commentors  expressed  concern 
about  the  recent  determination  that  the 


Federal  Reserve  Banks  act  as  Fisc;;! 
Agents  of  the  United  States  when 
transferring  and  maintaining  Treasury 
book-entry  securities.  These  comments 
cited  the  implications  for  other  Federal 
Reserve  priced  services  and  for 
potential  private  sector  competitors  to 
the  Federal  Reserve.  In  response  to 
these  comments,  the  Department  wishes 
to  clarify  that  the  Treasury  determines 
what  functions  the  Federal  Reserve 
Banks  will  perform  as  Fiscal  Agents  of 
the  United  States.  At  the  inception  of  the 
book-entry  system  for  Treasury 
securities,  the  book-entry  activities  of 
the  Reserve  Banks  were  deemed  to  be 
fiscal  agency  functions.  The  system  and 
regulations  governing  Treasury  book- 
entry  securities  are  established  such 
that  the  Federal  Reserve  Banks,  acting 
at  the  direction  of  the  Treasury,  hold  the 
primary  level  of  accounts  that  evidence 
Treasury's  obligations.  The 
Department's  recent  review  reaffirmed 
its  original  fiscal  agency  determination, 
leading  to  the  present  restructuring  of 
fees  in  accordance  with  Treasury 
direction.  The  Treasury's  determinations 
regarding  fiscal  agency  matters  do  not 
extend  to  services  provided  by  the 
Federal  Reserve  Banks  that  are  outside 
the  scope  of  their  role  as  Fiscal  Agents 
of  the  United  States. 

Several  commentors  expressed 
concern  to  the  Federal  Reserve  Board 
about  the  collection  of  fees  on  a  daily 
basis  for  the  transfer  of  Treasury 
securities.  The  commentors  felt  that  it 
would  be  difficult  to  reconcile  Treasury 
transfer  activity  separately  from  the 
non-Treasury  securities  activity  that  is 
billed  monthly.  The  Treasury  has 
instructed  the  Federal  Reserve  Banks  to 
collect  Treasury  security  transfer  fees 
on  a  daily  basis.  This  is  consistent  with 
the  fee  collection  schedule  that  had 
been  in  place  for  Treasury  securities 
transfers  until  several  years  ago.  In 
preparing  to  implement  the  new  fee 
schedule,  the  Federal  Reserve  Banks  are 
making  system  changes  that  will  provide 
depository  institutions  with  sufficient 
data  to  reconcile  their  daily  Treasury 
transfer  activity  to  the  fees  charged. 

Final  Notice 

Effective  October  1.  1985,  the 
Department  of  the  Treasury  establishes 
the  following  fee  schedule  for  transfers 
of  Treasury  book-entry  securities 
between  the  accounts  of  depository 
institutions  that  are  maintained  at 
Federal  Reserve  Banks  and  Branches: 

Fee  Schedule 

On-line  transfers  originated,  $1.50  per 
transfer 
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Off  line  transfers  onginatt'd,  Sb.C.'i  pf 

transfer 
Off-line  transfers  recei\  ed,  S^  25  per 

transfer. 
Carole  Jones  Dineen, 
Fiscal  Ass:s:.:r!  .SVi  mu'\ 
(FR  Doc  B5--18..  Filed  3-C--85;  8:45  am| 

BILLING  CODE  4«10-3&-M 


VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

AGENCY:  Veterans  Administration. 
ACTION:  Notice 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  This  document  contains  a 
revision  and  lists  the  following 
information:  (1)  The  Department  or  Staff 
Office  issuing  the  form;  (2)  The  title  of 
the  form:  (3)  The  agency  form  number,  if 
applicable:  (4)  How  often  the  form  must 
be  filled  out:  (5)  Who  will  be  required  or 
asked  to  report;  (6)  An  estimate  of  the 
number  of  responses:  (7)  An  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form:  and  (8)  An  indication  of 
whether  section  3504(h)  of  Public  Law 
96-511  applies. 

ADDRESSES:  Copies  of  the  form  and 

Supporting  documents  may  be  obtained 
from  Patricia  \  irrs  Agency  Clearance 


Officer  i~32j,  Veterans  Administration, 
810  Vermont  Avenue,  \VV,  Washington. 
DC  20420,  (202)  389-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  V.'\'s  OMB 
Desk  Officer,  Uick  Eismger.  Office  of 
Management  and  Buase;  726  Jackson 
Place,  N'W.  Washington   DC  20503.  (202) 
395-7316. 

DATES:  Comments  on  the  information 
ccliection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  March  22,  1985. 
By  direction  of  the  Administrator. 
Uominicli  Onorato. 

Associate  Deputy  Administrator  for 
InforrnatJcr  Resources  Management. 

Revision 

1.  Department  of  Veterans  Benefits. 

2.  Application  for  Dependency  and 
Indemnity  Compensation  or  Death 
Pension  by  Surviving  Spouse  or  Child 
(Including  Accrued  Benefits  and  Death 
Compensation,  where  Applicable). 

3.  VA  Form  21-534. 

4.  On  occasion. 

5.  Individuals  or  households. 

6.  163.000  responses, 

7.  244,500  hours. 

8.  Not  applicable. 

[FR  Doc.  85-7343  Filed  3-27-85;  8:45  am] 

B1LLI>*G  COOe  »32O-01-M 


Veterans'  Advisory  Committee  on 
Rehabilitation;  Meeting 

The  Veterans  .•\dministration  gives 
notice  that  a  meeting  of  the  \'eterans 
Advisory  Committee  on  Rehabihtdticn. 
authorized  by  38  U.S.C,  1521.  will  be 
held  in  Room  1010  of  the  Veterans 
Administration  Centra!  Office.  810 
Vermont  .Xvenue,  NW.  Washington. 
D.C.  20420,  Apr;:  30,  1985,  at  9  a.m.  The 
purpose  of  the  meeting  wiil  bn  to  review 
the  administration  of  veterans 
rehabilitation  programs  and  provide 
recommendations  to  the  Administrator 
as  the  Committee  detr'rr.ines 
appropriate. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the 
conference  room.  Because  of  the  limited 
seating  capacity,  it  w\\\  be  necessary  for 
those  wishing  to  attend  to  contact  Dr. 
Carole  J  W  f^'v-rMtn.  Executive 
Secretary,  Veterans  Advisory 
Committee  on  Rehabilitation  (phone 
202-389-2886)  prior  to  April  19,  1985, 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee,  Statemients,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  meeting.  Oral  statements  will 
be  heard  at  2:30  p,m,  on  April  30.  1985, 

Dated;  March  21,  1985 

By  direction  of  the  .•\dministralor, 
Rosa  Maria  Fontanez. 
Committee  Manafiement  Officer 
[FR  Dor  S5-7349  F'led  3-27-85:  8:45  am) 
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This    section    of    the    FEDERAL    REGISTER 
contains   notices   o<   meetings   published 
under   the   "Government   in   the   Sunshine 
Acf    (Pub    L    94-409)   5   use     552b(e)(3) 


CONTENTS 

Item 

Commodit>   Futures  Trading  Commis- 

sion   

1-8 

Federal    Deposit    Insurance    Corpora- 

tion  

9-11 

Federal  Election  Commtssiof 

12 

Paofic  Northwest  Electric  Power  and 

Cor>sefvation  Planning  Council 

13 

Securities  and  Exchange  Commission . 

14 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friddv.  April 
5.  1985. 

PlJtCE:  2033  K  Street.  .\'VV..  VVdshington, 
D.C.,  8th  Floor  ConfertTce  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  VVfbb.  2.>4-<k;U. 
Jean  A.  Webb, 

'>t'^•.^'■^.•.-l  of  thr-  Co.'v.r.iission. 

|FR  Uoc.  85-"495  Fiipd  3-L'6-85:  2;25  pm] 

BILLING  COOe  S3S1-01-M 


commodity  futures  trading 
commission 

TIME  AND  DATE:  11  IK)  ,iw...  Friday,  April 
12.  1985, 

PLACE:  2033  K  Street,  \VV..  VYashinglon, 
D.C.,  8th  Floor  Conference  Room. 

STATUS:  Closrd. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  [ear,  .\.  Webb.  2,'')-Mi314 
Jean  A.  Webb, 

Secretury  of  the  Commission. 

(FR  Due.  85-7496  Fil,>d  ^ZC-r-fW.  2:25  pml 

BILUNG  COOE  S3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday. 
.April  16.  1985. 


PLACE:  2033  K  Street,  N\V.,  Washington, 
DC.  5th  Floor  Conference  Hearing 

Ruom. 

STATUS:  Open.         I 

MATTERS  TO  BE  CONSIDERED: 

Applir.at:onof  ihe  Colfee.  Sugar  and 
Cocoa  F.xchange  for  designation  in  the 
Consumer  Price  Index  for  Wage  Earners: 
Rules  4.5 — Final  rules. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

|e.in  \.  Webb, 

St'crftary  of  lite  Commission. 

jFR  Dor.  8,5-7497  Filpd  3-26-65;  2;25  pm] 

BILLING  COOE  6351-.01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  li)  00  a.m.,  Tuesday, 

April  23.  1983. 

PLACE:  2033  K  Street,  NW.,  Washington, 
DC.  5th  Floor  Hearing  Room. 

STATUS:  Opi'n, 

MATTERS  TO  BE  CONSIDERED:  Budget 
Categorip,s,  Plans.  Priorities  3rd  Quarter. 
F"Y  1985,  Applic.ition  of  the  Chicago 
Board  of  Trade  for  designation  in  Long 
Term  Treasury  .Note  Options. 

CONTACT  PERSON  FOR  MORE 

information:  Jem  A.  Webb,  254-6314. 
Jean  .'V.  Webb.  I 

Secretary  of  the  Commission. 

(FR  Doc.  85-7498  Filed  3-26-85;  2:25  pmj 

BILLING  CODE  6351-01-M 


T 


commodity  futures  TRADING 
COMMISSION 

time  and  date:  ll:30  a.m..  Tuesday, 

April  23,  1985, 

place:  2033  K  Street,  NW..  Washington, 
DC.  8th  Floor  Conference  Room. 

status:  Closed. 

matters  to  BE  considered: 

Enforcement  Budget  Categories — 3rd 

Quarter  1985. 

contact  person  for  more 

information:  lean  A.  Webb,  254-6314. 
lean  .\.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  85-7499  Filed  3-26-85;  2:25  pm] 

BILLING  COOE  6351-01-M 


commodity  futures  TRADING 

commission 

TIME  AND  date:  11:00  a.m  ,  Friday,  Apnl 
26,  1985. 

place:  2033  K  Street.  NW..  Washington. 
DC  .  8th  Floor  Conference  Room. 

status:  Closed. 

matters  to  be  considered: 

Si. ;>..:'.;, jice  Matters. 

contact  person  for  more 
information:  (pan  A.  Webb,  2,54-6314 
)ean  .\.  Webb, 
Secretary  of  I  fie  Commission. 

\VR  DiK.   H.T-7.5()0  Filed  3-26-85;  2:25  p.Tij 
BILLING  COOE  63S1-01-M 


commodity  futures  trading 
commission 

time  and  date:  10:00  a,m..  Tuesday, 
April  30,  1985. 

place:  2033  K  Street,  NW,,  Washington, 
D  C  .  5»h  Floor  Hearing  Room. 

status:  Open. 

matters  to  be  considered:  Briefing  by 

th»^  Xa'ioncil  Futu.'-es  Association. 

contact  person  for  more 
information:  j.Mn  A,  Webb,  2,54-6314. 
Jean  A.  Webb, 
Secretary  of  the  Commission. 

IKR  Doc.  8.V7.-)01  Filed  3-26-85:  2:25  pm] 

BILLING  COOE  63S1-01-M 


commodity  futures  trading 
commission 

TIME  and  date:  10:00  a.m..  Wednesday, 
May  8.  1985. 

PLACE:  2033  K  Street.  NW.,  Washington, 
DC,  5th  Floor  Hearing  Room. 

STATUS:  Open, 

matters  to  be  considered:  Applicalon 
of  the  Philadelphia  Board  of  Trade  for 
designation  in  Eurodollar  Time  Deposit 

Options, 

contact  person  for  more 
information:  lean  A,  Webb.  254-6314, 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

jFR  Doc  85-7502  Filed  3-26-85:  2:25  pm] 

BILLING  CODE  6351-01-M 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

\olK.c  of  Ag(MU  y  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:05  p.m.  on  Friday.  March  22,  1985. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to:  (1)  Recei\e  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  liability  to  pay  deposits  made  in 
Golden  Valley  Bank,  Turlock.  California, 
which  was  closed  by  the  Superintendent 
of  Banks  for  the  State  of  California  on 
Friday.  March  22,  1985;  (2)  accept  the 
bid  for  the  transaction  submitted  by 
Farmers  &  Merchants  Bank  of  Central 
California.  Lodi,  California,  an  insured 
Slate  member  bank;  and  (3)  provide 
such  financial  assistance,  pursuant  to 
section  13(c)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1823(c)(2)).  as 
was  necessary  to  facilitate  the  purchase 
and  assumption  transaction. 

In  calling  the  meetinj;.  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive). 
concurred  in  by  Mr.  Michael  A. 
Mancusi.  acting  in  the  place  and  stead 
of  Director  C.  T.  Conover  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public:  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  m.atters  could  be  considered  in 
a  closed  meeting  pursuant  to 
subsections  (c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
{c)(9)(A)(n).  and  (c)(9j(B)). 

Dated;  March  25. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc  8.1-7476  Filed  3-26-85: 11:10  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m,  on 


Monday,  April  1.  1985.  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Boardof  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings- 
Memorandum  regarding  acquisition  of 
additional  office  space  in  the  Ecker 
Square  Condominium  Office  Building. 
Sun  Francisco.  California. 
Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  conimiltees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Repoits  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  in\olving  administrative  enforcement 
proceeding*  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 

No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NVV..  Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hov  le  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  March  25, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

E\ecuti\  e  Secrelary. 

(FR  Doc.  8,5-7477  Filed  3-26-85;  11:10  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday.  April  1, 1985, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2),  (c)(6).  (c)(8),  and  (c)(9)(A](ii) 
of  Title  5.  United  States  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 


requests  that  an  item  be  m()\ed  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings. 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors.  empio>  ees.  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  {c)(6).  (c)(8).  and  (c)(9)(A)(iilof 
the  "Government  in  the  Sunshine  Act "  (5 
U.S.C.  552b(c)(6).  (c)(8).  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments.  retirements,  separations. 
removals,  etc: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
tha  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)[2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — ]~th  Street. 
N.W.,  'Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Ho\  le  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
38*-i425. 

Dated:  March  25.  1965. 
Federal  Deposi'  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Dor  65--4-8  Filed  3-26-85:  11:10  am] 
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FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  April  2.  1985. 
10:00  a.m. 

PLACE:  1325  K  Street.  \W.,  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance. 

Litipation.  Audits.  Personnel. 

DATE  AND  TIME:  Tharsua\ .  .April  4, 1985. 
10:00  a.m. 
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PLACC  1325  K  Street.  NW..  Washington. 

D.C.  (Fifth  noor.) 

STATUS:  This  meeting  will  be  open  to  the 

pubhc. 

MATTERS  TO  BE  CONSIDERED: 

Setv-ng  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Elixibility  for  candidates  to  receive 

Presidential  pnman,'  matching  funds 
Staff  proposal  for  reoraaniz.i'ion  of  &e 

information  division 
Request  to  make  oral  presentation  sibmitted 

b>  the  friends  of  George  M., Govern 
1985  Legislative  recommendatMrs 
Routine  administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eilrind.  Information  Officer, 

202-523-4(X;>5. 

Mary  W.  Dove. 

Ailn\-r:s!rari:e  Ass:s'un! 

(FR  Doc.  85-7,560  Filed  3-2R-85,  2  .54  pm] 

BILLING  CODC  871S-01-M 
13 

PACIFIC  NORTHWEST  ELECTRIC  POWER 

AND  CONSERVATION  PIANNINO  COUNCIL 

MEETING 

STATUS:  Open. 

TIME  AND  DATE:  9  (X)  dm.,  Apr:!  3-A. 

1985. 

PLACE:  Sheraton  Missoula  Hotel. 

Boussard,  Jenkins  &  Dolack  Mt^eting 

Rooms.  200  South  Pattee  Street, 

Missoula,  Montana. 

MATTERS  TO  BE  CONSIDERED: 

Apr:J  3.  1985 

•  Council  Dei..i!.n)n  on  Ana^vsis  of 
Conservation  Availability  and  Cost 
(Conservation  Supply  Func'.i.jn  l.ssue  Paper). 

•  Staff  Presentdt.on  on  L)!.)!t  Resource 
Portfolio. 


•  Staff  F*resentation  on  Out-of-Region 
Imports  Issue  Paper. 

•  S'dff  Piesentation  on  Two-Year  Action 
K.valudtion  Issue  Paper. 

•  Staff  Presentation  on  Research, 
Development  and  Demonstration  of 
Promising  Resources. 

•  Presentation  on  Bonneville  Power 
Administration's  Proposed  Model 
Conservation  Standards  Alternatives  and 
Surcharge  Policy. 

•  Council  Business.  | 


April  4.  1985 

•  Status  Report  on  ^ill  Plan  at  Bonneville 
D.im.  Second  Powerhouse. 

•  Pubiir.  Comment  or  .Analysis  of  Forecast 
Loads  Staff  Report. 

•  Public  Comment  on  Critical  Water 
Pl.innmg  Issue  Paper. 

•  Public  Comment  on  Combus'ion  Turbine 
Cost  Effectiveness  Issue  Paper. 

•  Public  Comment  on  Proposed  Council 
Ir.tertie  Access  Policy  Issue  Paper. 

•  Staff  Presentation  and  Public  Comment 
on  Re-Evaluation  of  the  Model  Conservation 
Standards  Issue  Paper.  ' 

•  Public  Comment  on  Cost  and 
.Availability  of  Resources  Issue  Paper. 

•  Council  Decision  on  Columbia  River 
Basin  Fish  and  Wildlife  Program  Goals 
Workplan. 

Public  comment  will  follow  each  item. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bt'ss  Wong,  (503J  222-51lil. 

Edward  Sheets, 

F.\--:  .'.ve  Director. 

IKR  Doc.  aS-7474  Filed  3-26-85:  11:01  am| 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 


Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  April  1,  1985. 

A  closed  meeting  will  be  held  on 
Tuesday,  April  2.  1985,  at  3:15  pm, 

1  he  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  nun 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552(r)  (4),  (8),  (n){A)  and  (10)  and  17  CFR 
200.402(a)(4),  (8),  (gjfi)  and  (10). 

Commissioner  Marinaccio.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  April  2, 
1985,  at  3:15  p.m„  will  be: 

Formal  orders  of  investigation. 
Report  of  investigation. 
Institution  of  injunctive  actions. 
Institution  of  administrative  proceeilmg  of 
an  enforcement  nature. 
Chapter  11  proceeding. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Barry 
Mehlman  at  (202)  272-2648. 
John  Wheeler, 
Socretary. 
March  25, 1985. 

[FR  Doc,  B,5-7572  Filed  3-26-85;  3:.55  pm) 
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Part  II 


Department  of 
Health  and  Human 
Services 


National  Institutes  of  Health 

Recombinant  DNA;  Notice  of  Meeting  and 
Proposed  Actions  Under  Guidelines  for 
Research 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Advisory 
Committee;  Meeting 

Pursu.int  to  Pub.  L.  92— lo.f.  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
;tt  the  National  Institutes  of  Health, 
[Juilding  31C,  Conference  Room  6,  9000 
Ro(:k\ille  Pike.  DethesJa.  Maryh-.nd 
20205,  on  May  3.  1985.  from  9:00  a.m.  to 
a(ijournment  at  approximately  5;00  p.m 
This  meeting  will  be  open  to  the  public, 
to  discuss: 
Report  of  the  V\c)rkiiig  Croup  on  Release 

into  the  F.nvironment; 
Rt  port  of  the  Working  Croup  on  Human 

Cene  Therapy; 
Proposed  coordinated  framework  for 

regulation  of  biotechnology; 
Proposed  working  group  on  biological 

we.ipons: 
Amendment  of  Guidelines;  and 
either  matters  to  be  considered  by  the 

Committee. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  the 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  chair. 

Dr.  William  J.  Cartland,  jr..  Executive 
Secretary.  Recombinant  DNA  Advisory 
Committee.  National  Institutes  of 
Health.  Building  31,  Room  3D10. 
telephone  (301)  49eM>051.  will  provide 
materials  to  be  discussed  at  the  meeting, 
rosters  of  committee  members, 
substantive  program  information.  A 
summary  of  the  meeting  will  be 
available  at  a  later  date. 

Drtted:  March  8.  1985. 
Belly  J.  Beveridge. 

Cii/rinaUt  v  Mijnaiifnif;:!  O'VVcc.'-.  A7//. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  .'Xssi stance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Cata/og  of  Federal  Domestic 
A^isistancp.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  federal  research 
program  in  which  D.NA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
Lidditional  pages.  In  addition.  .NIH  could 
not  be  certain  that  every  federal 


program  would  be  included  as  many 
federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Aieistance  are 
affected.  I 

|FR  Doc.  85-7063  Filed  $-27-85;  8;45  am) 
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Recombinant  DNA  Research; 
Proposed  Actions  Under  Guidelines 

agency:  .National  Inftitutcs  of  Health. 
PUS,  HHS. 

action:  Notice  of  Proposed  Actions 
under  NTH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 

summary:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
NUi  Guidelines  for  Research  Involving 
Recombinant  D.NA  Molecules. 
Interested  parties  are  invited  to  submit 
comments  concerning  these  proposals. 
After  consideration  of  these  proposals 
and  comments  by  the  .NIH  Recombinant 
DNA  Advisory  Committee  (RAC)  at  its 
meeting  on  May  3, 1985,  the  Director  of 
the  National  Institutes  of  Health  will 
issue  decisions  on  these  proposals  in 
accord  with  the  Guidelines. 

DATE:  Comments  must  be  received  by 
April  29,  1985.  | 

ADDRESS:  Written  comments  and 
recommendations  should  be  submitted 
to  the  Director.  Office  of  Recombinant 
DNA  Activities.  Building  31,  Room  3B10, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205.  All  comments  received 
in  timely  response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8;30 
a.m.  and  5:00  p.m.  Comments  received 
by  close  of  business  April  26, 1985,  will 
be  reproduced  and  distributed  to  the 
RAC  for  consideration  at  its  May  3, 
1985,  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Background  documentation  and 
additional  information  can  be  obtained 
from  Drs.  Stanley  Barban  and  Elizabeth 
Milewski.  Office  of  Recombinant  D.NA 
Activities,  National  Institutes  of  Health. 
Bethesda.  Maryland  20205.  (301)  496- 
6051.  "  j 

SUPPLEMENTARY  INFORMATION:  The 

.National  Institutes  of  Health  will 
consider  the  following  actions  under  the 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 


I.  Proposed  Points  to  Consider  for 
Environmental  Testing  of 
Microorganisms 

Deliberate  release  into  the 
environment  of  any  organism  containing 
recambinant  DNA.  except  certain  plants 
as  described  in  Appendix  L,  falls  under 
Section  IIl-A  of  the  NIH  Guidelines. 
Experiments  in  this  category  cannot  be 
initiated  without  submission  of  relevant 
information  on  the  proposed 
experiments  to  NIH,  review  by  the  RAC 
after  publication  for  public  comment, 
and  specific  approval  by  .NiH. 

The  RAC  Working  Group  on  Release 
Into  the  Environment  has  prepared  draft 
submission  guidelines  for  individuals 
preparing  proposals  invoking  testing  in 
the  environment  of  microoganisms 
derived  by  recombinant  D.N.'\ 
techniques.  The  proposed  guidance 
follows; 

Points  To  Consider  for  Submissions 
Involving  Testing  in  the  Environment  of 
Microorganisms  Derived  by 
Recombinant  DNA  Techniques 

Experiments  in  this  category  require 
specific  review  by  the  Recombinant 
DNA  Advisory  Committee  (RAC)  and 
approvals  by  the  .National  Institutes  of 
Health  (NTH)  and  the  Institutional 
Biosafety  Committee  (IBC)  before 
initiation.  The  IBC  is  expected  to  make 
an  independent  evaluation  although  this 
evaluation  need  not  occur  before 
consideration  of  an  experiment  by  the 
RAC.  Relevant  information  on  the 
proposed  experiments  should  be 
submitted  to  the  Office  of  Recombinant 
D.NA  Activities  (ORDA).  The  objective 
of  this  review  procedure  is  to  evaluate 
the  potential  environmental  effects  of 
testing  of  microorganism.s  that  have 
been  modified  by  recombinant  DNA 
techniques. 

These  following  points  to  consider 
have  been  developed  by  the  R.AC 
Working  Group  on  Release  into  the 
Environment  as  a  suggested  list  for 
scientists  preparing  proposals  on 
environmental  testing  of 
microorganisms,  including  viruses,  that 
have  been  modified  using  recombinant 
D.NA  techniques.  The  review  of 
proposals  for  environmental  testing  of 
modified  organisms  is  being  done  on  a 
casc-by-case  basis  because  the  range  of 
possible  organisms,  applications,  and 
environments  indicate  that  no  standard 
set  of  procedures  is  likely  to  be 
appropriate  in  all  circumstances. 
However,  some  common  considerations 
allow  the  construction  of  points  to 
consider  such  as  those  below. 
Information  on  all  these  points  will  not 
be  necessary  in  all  cases  but  will 
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depend  on  the  properties  of  the  parental 
organ !sm  and  the  effect  cf  the 
modification  on  these  properties. 

Approval  of  small-scale  field  tests  will 
depend  upon  the  results  o'' laboratory 
and  greenhouse  testing  of  the  properties 
of  the  modified  orgiinism.  We  anticipate 
that  monitoring  of  small-scale  field  tests 
will  pro\ide  iii\A  on  environmental 
effects  of  the  modified  organism.  Such 
data  may  be  a  necessary  part  of  the 
consideration  of  requests  for  approval  of 
large-scale  tests  and  commercial 
applications. 

I.  Summary 

Present  a  summary  of  the  proposed 
trial  including  objectives,  significance, 
and  justification  for  the  request. 

II.  Genetic  Considerations  of  Modified 
Organism  to  be  Tested 

A. Characteristics  of  the  Nonmodified 
Parental  Organism 

1.  Information  on  identification, 
taxonomy,  source,  and  strain. 

2.  Information  on  organism's 
reproductive  cycle  and  capacity  for 
genetic  transfer. 

B.  Molecular  Biology  of  the  Modified 
Organism 

1.  Introduced  Genes 

a.  Source  and  function  of  the  DNA 
sequence  used  to  modify  the  organism  to 
be  tested  in  the  environment. 

B.  Identification,  taxonomy,  source, 
and  strain  or  organism  donating  the 
DNA. 

2.  Construction  of  the  Modified 
Organism 

a.  Describe  the  method(s)  by  whioh 
the  vector  with  insert(s)  has  been 
constructed.  Include  diagrams  as 
appropriate. 

b.  Describe  the  method  of  introduction 
of  the  vector  carrying  the  insert  into  the 
organism  to  be  modified  and  the 
procedure  for  selection  of  the  modified 
organism. 

c.  Spet.ify  the  amount  and  nature  of 
any  vector  and/or  donor  DNA 
remaining  in  the  modified  organism. 

d.  Give  the  laboratory  containment 
conditions  specified  by  the  NIH 
Guidelines  for  the  modified  organism. 

3.  Genetic  Stability  and  Expression 

Present  results  and  interpretation  of 
preliminary  tests  designed  to  measure 
genetic  stability  and  expression  of  the 
introduced  DNA  in  the  modified 
organism. 

III.  Environmental  Considerations 

The  intent  of  gathering  ecological 
information  is  to  assess  to  the  effects  of 


survnal.  reproduction,  and/or  dispersal 
of  the  modified  organism.  For  this 
purpose,  information  should  be  provided 
where  possible  and  appropriate  on;  (i) 
Relevant  ecological  characteristics  of 
the  nonmodified  organism:  (ii)  the 
corresponding  characteristics  of  the 
modified  organism:  and  (iii)  the 
physiological  and  ecological  role  of 
donated  genetic  sequences  in  the  donor 
and  in  the  modified  organism(s).  For  the 
following  points,  provide  information 
where  possible  and  appropriate  on  the 
nonmodified  organism  and  a  prediction 
of  any  change  that  may  be  elicited  by 
the  modification. 

A.  Habitat  and  Geographic  Distribution 

B.  Physical  and  Chemical  Factors 
Which  Can  Affect  Survival. 
Reproduction,  and  Dispersal  C. 
Biological  Interactions 

1.  Host  range. 

2.  Interactions  with  and  effects  on 
other  organisms  in  the  environment 
including  effects  on  competitors,  prey, 
hosts,  symbionts,  predators,  parasites, 
and  pathogens. 

3.  Pathogenicity,  infectivity.  toxicity, 
virulence,  or  as  a  carrier  (vector)  of 
pathogens, 

4.  Involvement  in  biogeochemical  or  in 
biological  cycling  processes  (e.g., 
mineral  cycling,  cellulose  and  lignin 
degradation,  nitrogen  fixation,  pesticide 
degradation). 

5.  Frequency  with  which  populations 
undergo  shifts  in  important  ecological 
characteristics  such  as  those  listed  in 
III-C  points  1  through  4  above. 

6.  Likelihood  of  exchange  of  genetic 
information  between  the  modified 
organism  and  other  organisms  in  nature. 

rV.  Proposed  Field  Trials 

A.  Pre-Field  Trial  Considerations 

Provide  data  related  to  any 
anticipated  effects  of  the  modified 
microorganism  on  target  and  nontarget 
organisms  from  microcosm,  greenhouse, 
and/or  growth  chamber  experiments 
that  simulate  trial  conditions.  The 
methods  of  detection  and  sensitivity  of 
sampling  techniques  and  periodicity  of 
sampling  should  be  indicated.  These 
studies  should  include,  v/here  relevant, 
assessment  of  the  following  items: 

1.  Survival  of  the  modified  organism. 

2.  Replication  of  the  modified 
organism. 

3.  Dissemination  of  the  modified 
organism  by  wind,  water,  soil,  mobile 
organisms,  and  other  means. 

B.  Conditions  of  the  Trial 

Describe  the  trail  involving  release  of 
the  modified  organism  into  the 
environment: 


1.  -Numbers  of  organisms  and  mt  thods 
of  application. 

2.  Provide  information  including 
diagrams  of  the  experimental  location 
and  the  immediate  surroundings. 
Describe  characteristics  of  the  site  that 
would  infiuence  containment  or 
dispersal. 

3.  If  the  modified  organism  has  a 
target  organism,  provide  the  following: 

a.  Identification  and  taxonomy. 

b.  The  anticipated  mechanism  and 
result  of  the  interaction  between  the 
released  microorganism  and  the  target 
organism. 

C.  Containment 

Indicate  containment  procedures  in 
the  event  of  accidental  release  as  well 
as  intentional  release  and  procedures 
for  emergency  termination  of  the 
experiment.  Specify  access  and  security 
measures  for  the  area(s)  in  which  the 
tests  will  be  performed. 

D.  Monitoring 

Describe  monitoring  procedures  and 
their  limits  of  detection  for  survival, 
dissemination,  and  nontarget 
interactions  of  the  modified 
microorganism.  Include  periodicity  of 
sampling  and  rationale  for  monitoring 
procedures.  Collect  data  to  compare  the 
modified  organisms  with  the 
nonmodified  microorganism  most 
similar  to  the  modified  organism  at  the 
site  of  the  trial.  Results  of  monitoring 
should  be  submitted  to  the  RAC 
according  to  a  schedule  specified  at  the 
time  of  approval. 

V.  Risk  Analysis 

Results  of  testing  in  artificial 
contained  environments  together  with 
careful  consideration  of  the  genetics. 
biology,  and  ecology'  of  the  nonmodified 
and  the  modified  organisms  will  enable 
a  reasonable  prediction  of  whether  or 
not  significant  risk  of  environmental 
damage  will  result  from  the  release  of 
the  modified  organism  in  the  small-scale 
field  test.  In  this  seciion.  the  information 
requested  in  Sections  II.  Ill,  ar,d  IV 
should  be  summari.-;ed  to  present  an 
analysis  of  possible  risks  to  the 
environment  in  the  test  as  it  is  proposed. 
The  issues  addressed  might  include  but 
not  be  limited  to  the  following  items: 

A.  The  Nature  of  the  Organism 

1.  The  role  of  the  nonmodified 
organism  in  the  environment  of  the  test 
site,  including  any  adverse  effects  on 
other  organisms. 

2.  Evaluation  of  whether  or  not  the 

specific  genetic  modification  (e.g., 
deletion,  insertion,  modification  of 
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spt'cific  UNA  sequences)  would  alter  the 
[Hitcnliiil  for  significant  adverse  effects. 

3.  F.valuHtion  of  results  of  tests 
conducted  in  contained  environments  to 
predict  the  ecological  behavior  of  the 
modified  organism  relative  to  that  of  its 
nonmodified  parent. 

B  Thf  Suture  of  tht-  Tc.^t 

Discuss  the  following  specific  features 
(if  the  experiment  that  are  designed  to 
minimize  potential  adverse  effects  of  the 
modified  organism; 

1.  Test  site  location  and  area. 

2.  Introduction  protocols. 

3.  Numbers  of  organisms  and  their 
expected  reproductive  capacity. 

4.  Emergency  procedures  for  aborting 
the  experiment. 

5.  Prticedures  conducted  at  the 
termination  of  the  experiment. 

II.  Proposed  Revision  of  .Appendix  C 

Ur.  jack  ].  Manis  of  the  L"p)uhn 
Company.  Kalamazoo.  Michigan,  has 
proposed  that  the  following  kinds  of 
experim.ents  be  made  exempt  under 
Section  lll-D-5  and  the  following 
language  be  included  in  Appendix  C  of 
the  NIH  Guidelines: 

Kxperimenis  and  processes  utilizing 
recombinant  DNA  containing  derivatives  of 
Slreptomyces  fradiae  or  Streptomycvs 
lircolncnsis  are  exempt  from  the  Guidelines 
at  all  levels  of  volume  scale  when  the 
recombinant  DNA  molecules  contained  in 
these  hosts  arc  derived  solely  from 
nonpathogenic  streptomycetes.  The 
nonpaihogenicities  of  the  recombinant  U.\A 
sources  are  determined  by  the  local  IDC. 

For  these  exempt  laboratory  experiments, 
131.1  physical  containment  conditions  are 
recommended. 

For  large-scale  fermentation  experiments 
Bl.l-LS  physical  containment  conditions  are 
recommended.  However,  following  review  by 
the  IBC  of  appropriate  data  for  a  particular 
hosl-vector  system  some  latitude  in  the 
application  of  BLl-LS  requirements  as 
outlined  m  Appendix  K-II-A  Ih.'ough  K-II-F 
is  permitted. 

Exceptions.  Experiments  described  in 
Section  III-A  which  require  specific  RAC 
review  and  .\IH  approval  before  initiation  of 
the  experiment. 

Large-scale  experiments  (e.g.,  more  than  10 
biers  of  culture)  require  prior  IBC  review  and 
approval  (see  Section  lII-B-5). 

Explanation  of  this  proposed 
modification  is  provided  in  the 
submission. 

Ill   Proposed  Amendment  of  Part  III 

In  a  mi'morandum  dateti  February  12. 
19H5.  Dr.  fierndjd  Talbot.  Deputy 
Director  of  the  National  Institute  of 
Allergy  and  Infectious  Diseases,  noted 
that  under  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  certain  proposals  are 
received  b\-  NIH  for  review  bv  the  NIH 


Recombinant  DNA  Advisory  Committee 
(R.'\C)  and  subsequent  NIH  approval. 
These  include  proposals  which  are 
required  to  be  submitted  from 
institutions  that  receive  support  for 
recombinant  D\.\  research  from  NIH, 
and  also  proposals  voluntarily 
submitted  by  institutions  that  receive  no 
NIH  support  for  recombinant  DNA 
research.  Recently  other  Federal 
agencies  have  made  steps  toward 
assuming  new  roles  in  review  of 
recombinant  DNA  proposals. 

Because  of  these  developments,  it 
could  now  happen  that  a  proposal 
submitted  to  the  NIH  for  RAC  review 
and  NIH  approval  (either  from  an 
institution  that  receives  NIH  funding  for 
recombinant  DNA  research  or 
voluntarily  submitted  by  an  institution 
that  receives  no  such  support)  may  be 
also  submitted  to  another  Federal 
agency  for  review. 

Dr.  Talbot  states: 

In  such  a  case.  I  belitve  it  would  be 
advantageous  for  NIH  to  have  the  option  of 
deferring  to  the  review  and  approval  by  the 
other  Federal  agency  rjther  than  always 
going  through  review  and  approval  by  both 
the  other  Federal  agency  and  the  NIH.  In 
order  to  allow  this,  I  request  that  the 
following  proposed  change  in  the  NIH 
Guidelines  be  issued  for  public  comment,  and 
placed  on  the  agenda  of  the  next  RAC 
meeting.  I  propose  that  a  new  sentence  be 
added  at  the  end  of  Section  III-A  of  the 
Guidelines  (■"Experiments  that  Require  RAC 
Review  and  Nil!  and  IBC  Approval  Before 
Initiation")  just  before  Section  IlI-A-1  of  the 
Guidelines,  as  follows:  "If  experiments  in  this 
category  are  submitted  for  review  to  another 
Federal  agency,  the  submitter  shall  notify 
ORDA;  ORDA  may  then  determine  that  such 
review  serves  the  same  purpose,  and  based 
on  that  determination,  notify  the  submitter 
that  no  RAC  review  will  take  place,  no  NIH 
approval  is  necessary,  end  the  experiment 
may  proceed  upon  approval  from  the  other 
Federal  Agency." 

Additional  background  information  is 
provided  in  the  memorandum. 

IV.  Proposed  RAC  Working  Group 

Messrs.  Lee  Rogers  and  Jeremy  Rifkin 
of  the  Foundation  on  Economic  Trends, 
Washington,  D.C..  submitted  the 
following  letter  dated  February  28, 1985, 
to  NIH: 

We  are  formally  proposing  that  the 
Recombinant  DNA  Adfisory  Committee 
(RAC)  of  the  National  fristitutes  of  Health 
(NIH)  establish  a  working  subgroup  whose 
staled  purpose  would  tje  to  examine  potential 
uses  of  recombinant  DNA  technology  for 
offensive  and  defensive  biological  weapons 
systems.  In  addition,  this  subgroup  will  also 
explore  current  Department  of  Defense 
fDOD)  programs  specifically  designed  to 
develop  "defensive"  preparedness  against 
the  threat  of  genetic  engineering  warfare  by 
aggressor  nations  or  te^orists.  It  should  be 


made  clear  that  such  a  study  is  designed  to 
look  into  the  potential  as  well  as  actual  uses 
of  recombinant  DNA  technology  for  military 
purposes  regardless  of  whether  such 
experimentation  is  being  conducted  at  this 
time.  The  working  subgroup  on  biological 
warfare  will  make  its  findings  available  to 
the  RAC,  NIH,  and  interested  memliers  of  the 
public.  The  working  subgroup  may  also  wish 
to  make  recommendations  regarding  future 
oversight  of  recom.binant  DN.A  work  in  this 
field. 

It  is  no  longer  possible  to  ignore  the 
potential  military  uses  of  recumbinant  U.N.A 
experimentation  in  light  of  the  DOD  s  plan  to 
construct  an  aerosol  test  laboratory  at 
Dugway  Proving  Ground  in  Utah.  1  he 
military  has  stated  its  intention  tu  use  this  lab 
to  test  defenses  against  biological  warfare 
experiments  and  it  further  stated  that  it  will 
be  working  with  deadly  biological  pathogens 
In  November  1984.  the  Secretary  of  Defense. 
Caspar  Weinberger,  stated  in  a  letter  to 
Senator  Jim  Sasser:  "We  continue  to  obtain 
new  evidence  that  the  Soviet  L'nion  has 
maintained  its  offensive  biological  warfare 
program  and  that  it  is  exploring  genetic 
engineering  to  expand  their  program's  scope 
Consequently,  it  is  essential  and  urgent  that 
we  develop  and  field  adequate  biological  and 
toxin  protection."  (See  enclosed  document.) 
In  light  of  these  recent  developments,  it  is 
imperative  that  the  RAC  Ik  ^in  a  thorough 
and  comprehensive  study  of  the  potential 
uses  of  recombinant  DNA  technology  for 
military  purposes. 

Since  its  inception.  R.'\C  has  involvt-d  itself 
in  every  aspect  of  recombinant  D.NA 
technology  in  an  effort  to  develop  procedures 
guidelines,  protocols,  and  ethical  standards 
to  oversee  this  research.  The  only  area  of 
recombinant  DNA  experimentation  that  has 
not  yet  been  rigorously  examined  is  the 
potential  military  uses.  Therefore,  I  would 
think  that  this  committee  would  find  it  helpful 
to  explore  the  potential  military  uses  of 
recombinant  DNA  technology  in  order  tn 
facilitate  a  better  understanding  of  the 
various  issues  involved.  Moreover,  it  is 
altogether  appropriate  for  the  R.'\C  to  engage 
in  such  a  study  as  the  DOD  has  stated  on 
many  occasions  that  it  is  adhering  to  the 
guidelines  established  by  this  committee  and 
the  NIH.  An  independent  study  by  the  RAC 
of  the  military  potential  or  recombinant  DNA 
technology  can  only  serve  to  better  inform 
the  Executive  Branch,  Congress  and  the 
public  of  the  issues  involved  in  this  particular 
field. 

Dated:  March  11, 1985. 
Anthony  S,  Fauci. 

Director.  National  Institute  of  Allergy  and 
Infectious  Diseases.  National  institutes  of 
Health. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  .'\ssistance 
Program  Announcements  '  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Fedora/  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
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g',:idance  of  the  pubhc.  Because  the 
guidance  in  this  notice  covers  not  only 
Virtually  every  NIH  program  but  also 
essentially  every  federal  research 
program  in  which  D.N'A  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  progra.ms.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition.  NIH  ccuui 
not  be  certain  that  every  federal 
program  would  be  included  as  m.any 
federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines,  In  lieu  of  the  incii^  iriual 
program  listing.  NIH  in\  ites  rcaJers  to 
direct  questions  to  the  inform, I'lon 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Dcnntu  Assistance  are 
affected 

:FR  D  «:  8,>-"Oft4  ¥\:,-d  .v:~-r.-,  p  a:,  am] 

BILLING  CODE  4UO-01-M 


Thursday 
March  28,  1985 


Part  III 


Administrative 
Committee  of  the 
Federal  Register 


1  CFR  Part  1  et  al. 

Updating  of  Publication  Procedures;  Final 
Rule 


12462  Federal  Register  /  Vol.  50.  No.  60  /  Thursday.  March  28.  1985  /  Rules  and  Regulations 


ADMINISTRATIVE  COMMITTEE  OF 
THE  FEDERAL  REGISTER 

1  CFR  Parts  1,  2,  7,  8,  9,  10,  15,  18,  20 
and  21 

Updating  of  Publication  Procedures 

agency:  Administrative  Committee  of 
the  Federal  Register. 

ACTION:  Final  rule. 


SUMMARY:  The  Administrative 
Committee  of  the  Federal  Register 
(ACFR)  is  updatmg  its  regulations  fur 
the  Federal  Register  system  to  clarify 
certain  policies  and  to  reflect  current 
procedures.  These  amendments  concern 
filing  for  puhlic  inspection,  cross- 
referencing,  authority  citations, 
correction  of  errors,  distribution  of 
official  copies.  OMB  control  numbers 
and  technical  amendments.  This  action 
does  not  represent  a  change  in  policy  or 
in(.re.!se  the  burdens  on  agencies  or  the 
public. 

EFFECTIVE  DATE:  April  29.  1985. 
ADDRESS:  Mail:  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Service,  Washington.  DC  20408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Cirard.  1202)  52,'^5240. 
or 

Frances  McDonald  or  jdmes  Burroughs. 
(202)  523-4534. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  luly  6.  1984  (49  FR 
27910)  the  Administrative  Committee  of 
the  Federal  Register  (ACFR)  proposed  to 
amend  some  of  its  regulations  to  reflect 
current  procedures  and  to  clarify  certain 
policies.  Most  of  the  comments  received 
were  from  Federal  agencies.  The  ACFR 
has  analyzed  all  the  comments  and 
based  on  them,  has  made  a  few  changes 
to  the  regulations  as  proposed. 

Filing  for  Constructive  Notice 

There  has  been  confusion  by  agencies 
and  by  the  public  over  the  difference 
between  the  Office  of  the  Federal 
Register  (OFR)  receiving  a  document  for 
publication  and  filing  a  document  for 
public  inspection.  This  confusion 
appears  to  be  over  the  term  "filing" 
which  is  not  defined  in  existing 
regulations  on  filing  at  1  CFR  3.2. 
Therefore,  the  ACFR  is  amending  its 
regulations  to  define  the  term  "filing" 
and  clarify  its  use  by  the  OFR  under  the 
Federal  Register  Act  (FRA). 

The  Federal  Register  Act  (44  U.S.C. 
Chapter  15)  requires  that  a  copy  of  a 
document  be  placed  on  public 
inspection  when  it  is  filed  (44  U.S.C. 
1503),  and  stales  that  filing  constitutes 
constructive  notice  of  the  contents  of  the 
document  filed  (44  U.S.C.  1507). Thus. 


because  the  Federal  Register  Act 
directly  links  filing  with  the  availability 
of  the  document  for  public  inspection,  a 
document  is  filed  when  it  is  made 
available  for  public  inspection. 

Before  a  document  can  be  made 
available  for  public  inspection  it  must 
be  processed  for  publication  so  that  the 
filed  document  accurately  reflects  what 
vvill  be  published  in  the  Federal 
Register.  Processing  includes  a  review 
for  compliance  with  publication 
requirements  (1  CFR  Chapters  I  and  II), 
classification,  assignment  of  a 
publication  date,  and  editing. 

The  actual  pre-filing  processing  time 
for  a  single  document  may  vary 
depending  on  the  document's  length  and 
its  compliance  with  1  CFR.  Normally  a 
document  is  published  on  the  third 
working  day  after  the  day  it  is  received 
by  the  OFR.  A  document  is  available  for 
public  inspection  during  OF'R  office 
hours  at  least  on  the  working  day  before 
its  publication  in  the  Federal  Register. 
The  OFR  does  not  release  to  the  public 
information  concerning  a  document 
before  the  document  is  filed. 

Documents  are  on  public  inspection  at 
the  OFR  during  official  office  hours. 
These  hours  are  8:45  a.m.  to  5:15  p.m.  (1 
CFR  2.3(d)l. 

If  an  agency  wishes  to  provide 
immediate  notice  to  the  public  of  a 
document's  contents,  the  agency  may 
request  immediate  processing  and  filing 
for  public  inspection.  This  is  known  as 
emergency  filing.  A  document  may  be 
filed  on  the  same  day  it  is  received  if 
there  is  sufficient  time  for  the  document 
to  be  both  reviewed  by  the  OFR  staff 
and  inspected  by  the  public.  The 
document  remains  on  public  inspection 
until  it  is  published  according  to  the 
normal  schedule. 

If  a  document  arrives  during  office 
hours  too  lute  in  the  day  to  be  filed  that 
day,  the  agency  may  substantiate 
delivery  by  requesting  OFR  to  stamp  a 
copy  of  the  document  or  provide  a 
receipt  staling  the  date  and  time  the 
document  was  received  by  the  OFR. 

The  purpose  of  adding  the  definition 
of  "filing"  to  the  regulations  in  1  CFR  is 
to  clarify  the  usage  of  that  term  under 
the  Federal  Register  Act.  It  does  not 
change  OFR  procedures  for  normal 
filing,  or  for  handling  requests  for 
immediate  or  emergency  filing, 
expedited,  or  emergency  publication  as 
explained  in  §§  17.3  and  17.4.  or  the 
withdrawal  of  documents  after  they 
have  been  filed  for  public  inspection. 
One  commentator  sought  further 
information  about  withdrawal 
procedures.  A  request  for  the 
withdrawal  of  a  document  on  public 
inspection  must  be  made  by  a  timely 
letter  signed  by  a  duly  authorized 


representative  of  the  agency.  The 
original  document  and  the  letter  remain 
on  public  inspection  (1  CFR  18.13). 

Another  commentator  suggested  that 
the  OFR  establish  procedures  for  the 
issuance  of  verification  receipts  so  that 
court  ordered  and  legislative  deadlines 
could  be  met.  The  OFR  has  such  a 
procedure  in  place.  An  agency  wishing  a 
receipt  merely  needs  to  request  such  a 
receipt. 

Cross-Referencing 

The  ACFR  is  responsible  for 
publication  of  the  Code  of  Federal 
Regulations  (CFR)  which  is  a  special 
edition  of  the  Federal  Register  (FR).  The 
CFTR  consists  of  "complete  codifications 
of  the  documents  of  cuch  [emphasis 
added]  agency  of  the  Government 
having  general  applicability  and  leg.il 
effect,  issued  or  promulgated  by  the 
agency  . . ."  (44  U.S.C.  1510(a)).'ln 
publishing  the  CF'R.  the  ACFR  is  charged 
with  ensuring  its  "practical  usefulness 
and  economical  manufacture"  (44  U.S.C. 
1510(bJ).  as  well  as  regulating  the 
"manner  and  form"  of  the  Federal 
Register  (44  U.S.C.  1506(3)). 

The  OFR  always  has  permitted  cross- 
referencing  in  specific  cases  under  the 
exceptions  which  are  stated  in  this 
regulation.  However,  requests  by 
agencies  to  cross-reference  other 
agencies'  regulations  have  multiplied  in 
recent  years  as  agencies  seek  to  reduce 
regulations  and  save  on  printing  costs 
paid  to  the  Government  Printing  Office 
for  material  published  in  the  Federal 
Register  and  the  CFR.  even  though  many 
of  the  requests  are  outside  the  scope  of 
the  recognized  exceptions.  Regulatory 
burdens  on  the  public  are  not  lessened 
by  shifting  them  by  cross-referencing 
from  one  agency's  regulations  to 
another.  Moreover,  cross-referencing 
casts  legal  shadows  on  the  orderly 
giving  of  notice  through  the  Federal 
Register  system,  which  is  the  legislative 
intent  of  the  Federal  Register  Act. 

From  a  practical  point  of  view,  use  of 
cross-references  to  replace  regulatory 
text  makes  the  Federal  Register  system 
difficult  to  use.  The  reader  must  look 
outside  an  agency's  regulations  to 
ascertain  the  nature  ot  the  entire 
regulatory  scheme.  In  some  instances  an 
agency  will  cross-reference  the 
regulations  of  another  agency,  but  make 
piecemeal  changes  to  the  text  of  the 
cross-referenced  regulations  to  fit  its 
own  needs.  This  imposes  an  additional 
burden  on  the  reader  who  is  required  to 
look  at  two  different  versions  of 
regulatory  text  and  to  determine, 
without  further  guidance,  the 
combination  of  regulations  which 
applies.  If  the  referenced  regulations 


Federal  Register  /  Vol.  50.  No.  60  /  Thursday.  March  28,  1985  /  Rules  and  Regulations  12463 


also  cross-reference  a  third  agency's 
regulations,  the  reader  must  consult 
three  different  agencies'  regulations, 
read  them  together  and  try  to  decide 
which  version  or  combination  of 
regulations  is  applicable  to  the  user.  The 
CFR  could  become  a  set  of  arrows 
pointing  from  agency  to  agency  rather 
than  self-contained,  agency 
codifications  of  regulations.  It  was 
precisely  because  of  the  lack  of  a  clear, 
uniform  and  workable  system  for 
providing  proper  legal  notice  that  the 
Federal  Register  Act  was  passed. 

Cross-referencing  can  create 
procedural  problems  for  an  agency.  An 
untenable  situation  results  when  one 
agency  adopts  the  rules  of  another 
agency  by  cross-referencing.  The  first 
agency  surrenders  to  the  second  control 
over  future  amendments  to  the 
regulations.  An  agency  could  find  itself, 
because  the  other  agency  changed  its 
regulations,  referencing  regulations  that 
are  irrelevant  or  referencing  regulations 
that  cannot  be  enforced  or  which  no 
longer  exist. 

The  Administration  Procedure  Act 
(APA)  requires  that  each  agency 
"separately  state  and  currently  publish" 
in  the  Federal  Register  substantive  rules 
of  general  apphcabilitv  (5  U.S.C. 
552(a)(l  )(D)).  The  Federal  Register  Act 
directs  the  ACFR  to  regulate  the 
"manner  and  form"  of  publication  in  the 
Federal  Register  system  (44  U.S.C.  1506 
(3))  and  to  publish  the  CFR  in  "separate 
books  with  a  view  to  practical 
usefulness  and  economical 
manufacture"  {44  U.S.C.  1510  (b)).  One 
commentator  indicated  that  the 
"practical  usefulness"  provision  should 
be  interpreted  in  a  limited  way  to  apply 
to  mere  printing  and  binding  format. 
However,  in  reading  the  Federal 
Register  Act  and  APA  together,  the 
ACFR  holds,  aside  from  the  stated 
exceptions,  that  each  agency  must 
publish  its  own  rules  and  not  refer  the 
reader  to  another  agency's  rules,  and 
that  the  ACFR  has  the  responsibility  to 
ensure  that  this  and  other  means  "to 
keep  the  Code  as  current  and  readily 
useable  as  possible  "  (1  CFR  8.1(b))  are 
followed. 

The  ACFR  received  several  comments 
about  proposed  §  21.21  prohibiting 
cross-referencing  except  in  certain 
categories.  Many  commentators  asked 
for  a  more  detailed  explanation  of  this 
section,  particularly  the  use  of 
exceptions.  It  has  been  rewritten  to 
provide  additional  guidance.  Most 
commentators  accepted  the  basic 
reasoning  behind  this  proposal,  but  were 
concerned  about  its  effect  on  cross- 
references  in  their  own  regulations.  The 
introductory  text  of  §  21.21(c)  states  the 


general  prohibition  against  cross- 
referencing  and  sets  forth  the  criteria  for 
exceptions.  One  com.mentator  suggested 
that  the  issuing  agency  make  the 
determination  in  certain  circumstances 
on  the  propriety  of  a  cross-reference. 
The  ACFR  has  the  statutory 
responsibility  for  maintaining  the  entire 
Code  of  Federal  Regulations  and 
preserving  its  practical  usefulness.  This 
governmentwide  responsibility  requires 
that  the  ACFR  issue  regulations  which 
will  ensure  and  facilitate  access  to  the 
Government's  rules.  The  OFR 
traditionally  provides  document  drafting 
and  reviewing  services  to  agencies 
publishing  in  the  Federal  Register 
system.  Through  this  existing 
consultative  process.  OFR  staff  will 
work  with  agencies  to  resolve 
borderline  cases  involving  cross- 
referencing. 

In  the  list  of  exceptions  to  the 
prohibition  against  cross-referencing. 
§  21.21(c)  (1)  and  (3)  are  restatements  of 
provisions  in  the  proposed  rule  with  the 
additions  of  the  use  of  Executive  orders 
and  reorganization  plans  as  legal 
authorities.  The  exception  in  paragraph 
(c)(1)  recognizes  that  direction  by 
statute,  E.O,,  or  reorganization  plan  to 
use  the  regulations  of  another  agency  in 
a  rulemaking  must  be  followed.  Several 
commentators  cited  instances  in  which 
agencies'  are  legally  mandated  to  cross- 
reference  other  agencies'  regulations. 
This  is  recognized  by  the  (c)(1) 
exception.  The  exception  in  paragraph 
(c)(3)  provides  for  informational  cross- 
referencing.  An  agency  may  wish  to  cite 
other  agencies  which  regulate  in  the 
same  field.  For  example  an  agency  may 
properly  state  that  "Compliance  with 
this  regulation  may  not  necessarily 
mean  compliance  with  the  regulations  of 
Department  X  found  at  XX  CFR"  or 
"these  regulations  are  issued  consistent 
with  the  regulations  of  agency  X  at  XX 
CFR".  These  cross-references  do  not 
further  regulate  or  burden  the  public. 

The  exception  in  paragraph  (c)(2)  may 
be  considered  part  of  paragraph  (c)(1) 
but  deserves  separate  mention  because 
it  is  the  most  frequently  used — and 
probably  the  most  misunderstood — 
statutory  cross-reference.  Regulations 
promulgated  by  an  agency  with  the  sole 
legal  authority  to  issue  regulations  may 
be  referenced  by  another  agency  when 
authorized  by  statute  or  similar  legal 
authority.  This  is  permissible  because 
the  referencing  agency  has  no  legal 
authority  to  issue  regulations,  even 
duplicative  ones,  for  that  subject  matter 
area.  For  example,  the  Environmental 
Protection  Agency  (EPA)  has  the  legal 
authority  to  determine  what  level  of  a 
pollutant  is  hazardous  to  human  health. 


but  another  agency  enforces  that  finding 
in  its  own  program.  EPA  sets  noise 
limits  but  the  Federal  Railroad 
Administration  enforces  them  in  its  area 
of  responsibility  EPA  determines 
radiation  limits;  the  .Nuclear  Regulatory 
Commission  uses  them.  The  Food  and 
Drug  Administration  (FDA)  issues 
regulations  concerning  food  and  color 
additives  FDA  has  the  sole  authority  in 
the  Federal  government  to  issue  these 
regulations,  but  another  agency  may  use 
these  standards  by  way  of  cross- 
reference. 

Exception  (c)(4)  in  §  21.21  involves 
consensus  standards  or  test  methods 
which  are  used  in  many  areas  of 
regulations.  Some  agencies  by  regulation 
have  issued  standards  or  methods  which 
replace  or  preempt  the  voluntary 
methods  and  have  become  mandatorv. 
In  cases  such  as  this  the  nature  of  the 
government  standard  makes  reprinting 
fully  text  unnecessary.  The  Department 
of  Transportation  has  developed  in  its 
regulations  many  symbols  of  labels  to 
ensure  the  safe  handling  and 
transportation  of  dangerous  and 
hazardous  materials.  Other  agencies  in 
their  own  safety  programs  may 
reference  a  requirement  to  use  a  DOT 
label  because  it  has  become  the 
accepted  standard  industry-wide. 

The  final  exception.  §  21.2i;c)(5). 
simply  recognizes  that  a  subagency  can 
reference  regulations  of  its  parent 
department. 

One  commentator  suggested  that 
when  regulations  are  handled  jointly  by 
agencies  cross-referencing  should  be 
allowed.  If  in  the  regulator,  scheme  one 
agency  is  responsible  for  one  part  of  the 
program  and  another  agency  is 
responsible  for  another  part  of  the 
program  cross-referencing  is  permissible 
under  exemption  (c)(3).  Where 
regulations  are  jointly  issued  and 
administered  by  agencies  a  separate 
chapter  in  the  CFR  is  established  for 
those  joint  regulations.  Jointly  issued 
regulations  that  are  administered 
individually  by  each  agency  must  be 
published  in  full  text  by  each  agency  in 
its  own  chapter  of  the  CFR 

When  special  situations  occur  in 
which  agencies  must  publish  joint 
regulations  or  the  same  regulations,  the 
OFR  has  devised  special  formats  and 
publication  procedures  to  accommodate 
the  agencies  by  permitting  them  to 
publish  these  documents  jointly  in  the 
Federal  Register  although  each  agency 
must  publish  separately  in  the  CFR. 
Examples  include  regulations  issued 
under  the  Archaelogical  Resources 
Protection  Act  (49  FR  1015:  fanuarv'  6, 
1984).  and  proposed  regulations  on 
enforcement  of  nondiscrimination  on  the 
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bdsis  of  handicap  in  Federally 
conducted  programs  (49  FR  1449. 
January  11,  1984  and  49  FR  34132. 
August  28,  1984), 

One  commentator  sugjjested  that  the 
ACFR  consider  the  problem  of  the 
"blind  cross-reference",  that  is. 
referencing  material  without  giving  the 
reader  an  idea  of  what  the  referenced 
material  contains.  The  ACFR  is  not 
issuing  a  regulation  on  this  point,  but 
urges  agencies  to  use  the  following  as 
drafting  guidance.  Cross-referenced 
material  should  be  introduced  by  a  brief 
statement  describing  the  matter 
referenced  for  the  benefit  of  the  reader. 

L'tamples 

Statements  to  be  avoided: 

(f)  If  d  summjry.  rdth.jr  ihun  the  tulal  plan, 
IS  mnde  aviiilable  to  the  public,  the  summary 
must  include  information  required  under 
§242.24|a)(ll,(:)and(31;  §242.28. 

Statements  to  be  used: 

If)  If  the  Stale  provides  to  the  public  a 
summary  of  the  proposed  services  plan, 
rather  than  the  lot.il  plan,  the  summary  must 
at  least  contain  information  on — 

(1)  The  individuals  to  he  served,  as 
specified  in  §  242.24: 

(2)  The  services  to  be  provided,  to  whom, 
and  where,  as  set  forth  in  §  242.26(a)  (1)  and 
(4);  and 

(3)  The  funds  that  will  be  used  for  the 
program,  as  required  by  §  242.28. 

This  drafting  technique  will  help  to 
minimize  the  confusion  caused  by  a 
permissible  cross-referencf;  and  make 
agency  regulations  more 
understandable. 

Some  commentators  asked  if  the 
prohibition  on  cross-references  would 
require  the  agency  to  engage  in  full 
notice  and  comment  rulemaking  if  the 
agency  were  to  publish  the  material  in 
full  text.  The  ACFR  does  not  believe 
additional  notice  and  comment  is 
necessary.  Full  text  publication  would 
not  be  a  substantive  change  because  the 
underlying  regulation  that  was  cross- 
referenced  was  subject  to  the  initial 
notice  and  comment  of  the  original  rule. 
The  regulatory  effect  of  a  regulation  is 
not  increased  or  lessened  because  it  is 
given  effect  by  a  cross-reference. 

This  reasoning  is  consistent  with  the 
regulation  in  1  CFR  5.1(c)  where  the 
ACFR  states  that  it  "does  not  intend  to 
affect  the  validity  of  any  document"  by 
"prescribing  headings,  preambles, 
effective  dates,  authority  citations  and 
similar  matters  of  form".  When  an 
agency  has  discretion  to  determine  the 
content  of  a  regulation,  it  may  not  cross- 
reference  another  agency's  regulations 
in  the  CFR. 

This  formal  expression  of  existing 
policy  will  not  have  significant  impact 
onthe  cost  of  publishing  regulations  for 


the  affected  jjgencies.  The  examples  of 
cross-references  given  by  the 
commentators  all  fall  within  the 
exceptions  listed  in  the  regulation.  The 
ACF'R  does  not  plan  any  retroactive 
enforcement  following  publication  of 
this  regulation.  The  general  prohibition 
against  cross-referencing  and  the  valid 
exceptions  are  not  new.  In  practice  they 
have  been  implicitly  recognized  and 
followed  over  the  years,  preventing 
many  improper  cross-references  from 
being  published.  Now  they  are  made 
explicit.  In  the  future,  agency  regulation 
writers  must  consider  this  rule  and  the 
problem  of  cross-referencing  exceptions 
when  drafting  new  text. 

Authority  Citation 

Each  document  classified  as  a  rule  or 
proposed  rule  in  the  Federal  Register 
must  contain  a  citation  of  the  legal 
authority  under  which  the  agency  issues 
the  document  (1  CFR  21.40).  The  ACFR 
is  amending  the  requirements  in  1  CFR 
for  the  form  and  placement  of  authority 
citations  to  conform  to  the  guidance  set 
forth  in  the  OFR  Document  Drafting 
Handbook  (DDH)  19B0. 

According  to  the  new  requirements  an 
agency  sets  out  the  full  text  of  the 
authority  citation  for  each  part  affected 
by  the  document.  If  a  document  affects 
an  entire  part,  the  agency  places  the 
complete  authority  citation  directly  after 
the  fable  of  contents  and  before  the 
regulatory  text.  If  a  document  amends 
only  certain  sections  within  a  CFR  part, 
the  agency  presents  the  complete    . 
authority  citation  as  the  first  item  in  the 
list  of  amendments  to  the  part. 

Examples  I 

A.  If  the  authority  for  issuing  ar 
amendment  is  the  same  as  the  authority 
listed  for  the  whole  CFR  part,  the 
agency  simply  restates  the  authority. 

17  CFR  Part  7  is  amended  as  follows: 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  foUows: 

Aulhoritv:  Sec.  5,  Pub,  L.  9a-321.  B2  Stat. 
370  (34  U.S.C.  7). 

2.  In  Part  7,  9  7.10  is  Revised  to  read  as 

follows: 

(Continue  with  the  nev*  text  of  S  7.10) 

B.  If  the  authority  for  issuing  an 
amendment  changes  the  authority 
citation  for  the  whole  CFR  part,  the 
agency  revises  the  authority  citation  in 
its  entirety.  The  agency  may  specify  the 
particular  authority  under  which  certain 
sections  are  amended  in  the  revised 
authority  citation. 

17  CF'R  Part  47  is  amended  as  follows: 
1.  The  authority  citation  for  Part  47  is 
revised  to  read  as  follows: 

Authority:  Sec.  8.  Pub.  L.  98-328.  82  Stat. 
470  (.14  U.S.C.  21):  §§  47.10  and  47.11  also 


issued  under  sec.  11.  Pub.  L.  98-:  29.  82  Stat. 
503  (34  U.S.C.  311). 

2.  In  Part  47,  Sees.  47.10  and  47.11  are 
revised  to  read  as  follows: 

(Continue  with  the  new  text  of  §§47.10  and 
47.11). 

Two  commentators  felt  that  requiring 
an  agency  to  present  the  complete 
authority  citation  for  a  part  where  there 
is  no  change  in  the  authority  citation  is 
unnecessary,  redundant,  excessively 
costly  and  confusing  to  the  reader. 

Many  of  the  authority  citations 
presently  in  the  CFR  are  redundant 
because  agencies  have  not  consolidated 
the  Public  Law,  Statutes  at  Large,  and 
U.S.C.  citations.  In  the  past,  whenever 
an  agency  published  an  authority 
citation  which  was  not  in  the  exact  form 
that  appeared  in  the  blanket  authority, 
that  new  citation  was  added  to  the 
blanket  authority  with  the  result  that  the 
same  authority  was  repeated  a  number 
of  times.  Besides  being  redundant,  these 
authority  citations  are  confusing  to  the 
public  and  can  be  costly  in  publication 
charges  to  the  agencies. 

Long-standing  ACFR  regulations 
reflecting  the  requirements  in  5  U.S.C. 
552  and  553  require  that  an  issuing 
agency  give  an  authority  citation  for 
each  section  in  a  rule  or  proposed  rule 
document  and  that  the  agency  be 
responsible  for  the  authority  citation. 

Under  the  new  regulations  when  an 
agency  publishes  the  authority  for  a  pai* 
each  time  the  part  is  amended,  the 
agency  will  be  able  to  ensure  that  the 
citations  are  necessary  and  concise. 

The  ACFR  also  has  decided  to  issue 
regulations  requiring  only  the  United 
States  Code  (U.S.C.)  in  authority 
citations.  Agencies  may  use  the  U.S.C. 
citation  whether  or  not  that  title  has 
been  enacted  into  positive  law.  The 
additional  use  of  Public  Law  and  U.S. 
Statutes  at  Large  citations  is  now 
optional.  This  change  confor.ms  to  the 
guidance  found  in  "A  Uniform  System  of 
Citation",  12th  edition  (the  Blue  Book). 

Most  of  the  comments  received  on  this 
subject  supported  citing  only  the  U.S.C. 
One  commentator  asked  about 
instances  in  which  the  authority  cited 
was  not  codified  in  the  U.S.C.  In  those 
circumstances,  the  agency  must  cite  the 
authority  that  exists. 

The  ACFR  received  one  comment 
supporting  the  proposal  to  require  that 
the  authority  citation  appearing  in  the 
CF'R  be  centralized  at  the  part  or 
subpart  level  of  the  regulations. 

The  authority  citations  at  each  section 
level  cause  a  great  amount  of  repetition. 
Centralizing  the  authority  citations  will 
be  more  helpful  to  the  reader. 
Eliminating  the  repetition  will  result  in 
fewer  pages  in  the  CFR,  save  agencies 
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printing  costs,  and  will  be  more  helpful 
to  the  reader.  If  an  agency  wishes  to 
specify  the  authority  for  a  particular 
CFR  section,  this  can  be  done  within  the 
centralized  authority  citation. 

The  ACFR  will  not  require  agencies  to 
reach  back  and  rewrite  authority 
citations  for  regulations  already  in  the 
CFR.  This  centralization  of  authority 
citations  will  take  place  as  agencies 
amend  their  regulations.  It  will  be  most 
cost  effective  for  agencies  when 
amending  their  regulations  to  remove 
the  authority  citations  at  the  section 
level  and  centralize  the  citations  at  the 
part  or  subpart  level.  This  can  be  done 
with  amendatory  language  such  as: 

1.  The  aiithnrity  citation  for  Part  X  is 
revised  to  read  as  set  forth  below  and  the 
authority  citations  following  all  the  sections 
in  Part  X  are  removed. 

Correction  of  Ejrors 

Although  the  correction  of  errors  in 
printing  is  addressed  in  1  CFR  18.15,  the 
responsibility  for  identifying  errors  and 
procedures  to  correct  them  needs  to  be 
clarified.  To  ensure  that  proper  legal 
notice  is  given  the  public,  the  ACFR 
believes  that  agencies  share  in  the 
responsibility  for  the  accuracy  of  the 
documents  as  printed.  An  agency  is  in 
the  best  position  to  identify  errors  found 
in  its  published  documents:  it  should 
routinely  and  carefully  review  its  own 
documents  for  accuracy  after 
publication  in  the  Federal  Register. 
Some  agencies  have  waited  years  to 
question  the  text  of  a  rule  that  has  been 
codified  in  the  Cre. 

If  an  error  was  submitted  in  the 
original  document,  the  document  should 
be  corrected  by  the  immediate  filing  and 
publication  of  a  correction  document. 
Complete  responsibility  for  this  type  of 
error  rests  with  the  agency. 

A  significant  OFR  editing  or  GPO 
typographical  error  will  be  corrected  by 
the  OFR  staff  as  soon  as  it  is  found  by 
OFR  staff  or  when  the  staff  is  informed 
by  the  agency  of  the  error. 

Three  comments  were  received  on  this 
subject.  Two  requested  a  more  flexible 
time  limit  for  agencies  to  review  their 
published  documents  in  the  Federal 
Register.  The  other  comment  asked  for  a 
definition  in  the  regulation  of  what  the 
OP'R  considered  a  significant  OFR 
editing  or  GPO  typographical  error 
requiring  a  correction  document.  An 
agency  should  review  its  published 
documents  as,  soon  as  possible  after 
receiving  the  Federal  Register.  The 
commentator  was  concerned  that 
because  some  agencies  do  not  receive 
copies  of  the  Federal  Register  until  two 
or  three  days  after  publication,  the 
agencies  could  not  review  their 
documents  "immediately  after 


publication".  Ten  days  or  two  weeks 
was  suggested  as  a  reasonable  time  to 
discover  and  report  errors.  The  ACFR 
did  not  intend  that  an  agency  be 
responsible  for  reviewing  documents  in 
the  Federal  Register  before  receipt  of  the 
issue  in  which  they  appear.  The  purpose 
of  the  proposed  rule  was  to  make  clear 
that  agencies  share  the  responsibility  for 
post  publication  review  of  the  Federal 
Register  and  CFR.  Timeliness  was 
stressed  to  ensure  prompt  corrections 
for  the  benefit  of  the  affected  public  and 
to  prevent  perpetuation  of  errors  in  the 
CFR.  The  ACFR  believes  th.3t  the  need 
for  promptness  by  the  agencies  in 
identifying  errors  will  be  understood 
without  setting  time  limits  in  the  rule. 

The  regulation  explains  that  an  OFR 
editing  or  GPO  typographical  error 
requiring  a  correction  document  is  one 
which  would  tend  to  confuse  or  mislead 
the  reader  or  would  affect  the  text 
subject  to  codification.  This  is  the  type 
of  error  which  is  considered  significant. 

Another  commentator  suggested  that 
the  emphasis  on  this  rule  be  changed  to 
give  agencies  the  right  to  insist  on  a 
correction  notice,  no  matter  how 
insignificant  the  error. 

The  commentator  acknowledged  that 
in  his  experience  in  dealing  with  OP'R 
staff  he  had  never  had  any  problem  with 
correction  notices,  but  he  was 
concerned  that  OFR  staff  might  not 
recognize  the  significance  of  an  error 
identified  by  an  issuing  agency. 

The  OFR,  when  informed  in  a  timely 
manner  of  a  significant  clerical  or 
typographical  error,  will  issue  a 
correction  document.  OFR  staff  and 
agencies  often  agree  that  certain  errors 
are  insignificant  and  no  correction 
documents  are  required.  In  the  rare 
circumstance  when  an  agency  and  the 
OFR  staff  disagree  about  the  source  of 
an  error,  the  Director  of  the  OFR.  who 
has  possession  of  the  original  document. 
is  in  the  best  position  to  make  the  final 
judgment.  Of  course,  an  agency  is 
always  free  to  issue  its  own  correction 
document. 

Distribution  of  Official  Copies 

In  the  Federal  Register  Act  the  ACFR 
is  given  the  authority  to  regulate  the 
number  of  copies  of  Federal  Register 
publications  to  be  distributed  without 
charge  to  members  of  the  Government 
for  official  use  (44  U.S.C.  1506). 

The  ACFR  amends  its  regulations  to 
formalize  the  long-standing  policy  of 
limiting  to  300  the  number  of  copies  of 
the  individual  titles  of  the  CFR  sent  to 
an  executive  agency  without  charge. 
Copies  of  the  CFR  may  be  requested  in 
paper  and  microfiche.  If  an  agency 
needs  additional  copies  of  the  CFR,  it 
should  order  them  directly  from  GPO. 


Only  one  comment  was  received 

concerning  the  distribution  of  official 
copies.  That  commentator  suggested 
that  issuing  agencies  be  given 
unrestricted  distribution  of  their  CFR 
volumes  at  no  charge.  The  reas(m  the 
ACFR  set  a  limit  on  the  number  of 
copies  of  the  CFR  which  can  be  given  to 
agencies  free  of  charge  is  to  keep  the 
CFR  page  cost  of  publication  to  agencies 
as  low  as  possible.  To  allow  agencies  an 
unlimited  number  of  copies  of  the  CFR 
without  charge  would  increase  the  cost 
to  the  agencies  for  publication  in  the 
CFR. 

The  ACFR  amends  its  regulations  to 
change  to  12  the  number  of  copies  of  the 
United  States  Government  Manual  sent 
routinely  to  each  Senator  and  each 
Member  of  the  House  of 
Representatives.  Present  regulations 
provide  that  two  (2j  copies  of  the  United 
States  Go\ernment  Manual  annually  be 
sent  and  that  an  additional  10  be  made 
available  upon  a  written  authorization 
to  the  Director  of  the  Federal  Register. 

OMB  Control  Numbers 

The  ACFR  is  responsible  for  the 
manner  and  form  of  material  appearing 
in  the  Federal  Register.  The  OFR 

already  has  issued  informal  guidance  on 
the  style  and  format  to  be  used  by 
agencies  for  OMB  Control  Numbers  in 
regulatory  text.  The  ACFR  is  formalizing 
this  guidance  through  regulations. 
Including  these  directions  in  the 
regulations  will  give  uniformity  to  the 
way  in  which  these  O.MB  control 
numbers  are  displayed.  This  will 
promote  orderly  codification  and  aid  the 
reader  in  finding  the  numbers. 

Updating  Regulations 

Some  of  the  regulatio.is  in  1  CFR  are 
simply  out  of  date.  The  ACFR  therefore 
is  deleting  or  changing  these  regulations. 

In  1  CFR  15.2.  the  term  "classified 
materia!"  is  deleted  from  the  second 
sentence.  Neither  the  ACFR  nor  the  OFR 
have  or  receive  classified  material. 

The  OFR  no  longer  offers  the  editorial 
services  mentioned  in  1  CFR  15  15  - 
15.18.  All  lead  type  that  was  stored  by 
GPO  has  been  disposed  of  now  that  the 
CFR  volumes  have  been  converted  to 
magnetic  media  as  a  full  text  data  base 
GPO  offers  agencies  CFR  data  either  on 
magnetic  tapes  or  microfiche. 

The  ACFR  makes  a  nomenclature 
change  in  1  CFR  Part  20.  The  correct  title 
of  the  "United  States  Government 
Organization  Manual'  is  "The  United 
States  Government  Manual." 

Thp  regulations  on  headings  are 
clarified  and  corrected  to  reflect  the 
current  style  in  the  Federal  Register.  The 
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material  previously  in  §§  21. IB  and  21.17 
is  consolidated  into  §  21.16. 

The  ACFR  is  also  adding  an 
additional  authority  citation  to  Prirt  2 
and  Part  8  of  1  CFR.  In  Part  2.  the 
authority  for  publishing  the  slip  laws 
and  Statutes  at  Large  is  1  U.S.C.  112  and 
113,  and  in  Part  8  additional  authority 
for  publishing  the  CFR  is  44  U.S.C.  1510. 

A  new  cumulative  "List  of  Sections 
Affected"  has  been  published. 
Therefore,  the  ACFR  is  adding  to  1  CFR 
8.5|c)  the  "List  of  Sections  Affected, 
1964-1972".  which  lists  all  sections  of 
the  Code  that  have  been  affected  by 
documents  published  during  the  period 
lanuary  1, 1964-December  31.  1972. 

The  ACFR  is  revising  Part  10— 
Presidential  Papers  to  reflect  current 
publication  practices.  This  revision 
simplifies  the  existing  regulations  and 
explains  that  the  basic  text  of  the 
■Puhhc  Papers  of  the  Presidents  of  the 
United  States"  is  the  annu;il  compilation 
of  the  "Weekly  Compilation  of 
Presidential  Documents." 

The  Federal  Register  and  the  CFR  are 
available  in  both  paper  copies  and 
microfiche.  The  ACFR  is  amending  its 
regulations  to  reflect  the  fact  that 
agencies  may  request  the  Federal 
Register  and  CFR  in  paper  or  microfiche. 

These  new  regulations  also  reflect 
OFRs  policy  of  requiring  reimbursement 
from  agencies  for  reproductions  of 
original  acts  and  documents  filed  with 
the  OFR,  unless  funds  are  appropriated 
for  this  purpose. 

The  .'\CFR  received  comments 
suggesting  that  the  regulations  at 
§§  18.4(a)  and  19.1  (f)  be  amended  to 
reflect  the  standard  page  size  of 
8'/2  X  11.  The  paper  size  specification  is 
being  changed  at  §  18  4(a).  hut  the 
specifications  in  §  igiff)  for  p.'-oposed 
F.xecutive  orders  and  Proclamations  are 
from  Executive  Order  No.  11030  and 
must  remain  as  they  appear  currently  in 
the  regulations.  Another  co.mment 
suggested  that  the  regulations  should 
require  documents  to  be  typed  double 
spaced.  Double  spacing  a  document  for 
publication  is  required  in  §  18.4. 

Another  commentator  pointed  out  that 
some  of  the  regulations  in  1  CFR  are 
gender  specific,  and  suggested  that 
regulations  in  1  CFR  Chapter  1  be 
revised  to  remove  gender  specific 
terminology.  As  regulations  are 
amended  containing  gender  specific 
language,  these  regulations  will  be 
changed.  However,  the  sections  in  the 
proposed  rule  which  had  gender  specific 
terminology,  1  CFR  7.1(b),  8.8  (a)  (4),  and 
10.2  (a)  have  been  revised  to  eliminate 
any  gender  specification. 


Executive  Order  12291,  Paperwork 
Reduction  Act  and  Regulatory 
Flexibility  Act 

This  is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  The  rule  will 
have  no  impact  on  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The  rule  does 
not  contain  any  information  collection 
or  recordkeeping  requirements  as 
defined  in  the  Paperwork  Reduction  Act 
of  1980. 

List  of  Subjects  in  1  CFR  Parts  1,  2.  7.  8. 
9, 10.  15, 18,  20.  and  21. 

Administrative  practice  and 
procedure.  Government  publications. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  given 
the  .Administrative  Committee  of  the 
Federal  Register,  1  CFR  is  amended  as 
follows: 

PART  1— DEFINITIONS 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506:  sec.  6.  E.0. 10530, 
19  FR  2709:  3  CFR  1954-1958  Comp.,  p.  189. 

2.  Section  1.1  is  amended  by  adding  in 
alphabetical  order  a  definition  of 
"filing"  to  read  as  follows: 

§  1.1     Definitions.        I 

♦  •         *         •         * 

"Filing"  means  making  a  document 
available  for  public  inspection  at  the 
Office  of  the  Federal  Register  during 
official  business  hours.  A  document  is 
filed  only  after  it  has  been  received, 
processed  and  assigned  a  publication 
date  according  to  the  schedule  in  Part  17 
of  this  chapter.  ■ 

•  •         •         .        j« 

PART  2— GENERAL  INFORMATION 

3.  The  authority  citation  for  Part  2  is 
revised  to  read  as  foHows: 

Authority:  44  U.S.C.  1506;  sec.  6,  E.G.  10530, 
19  FR  2709:  3  CFR  1954-1958  Comp.,  p.  189:  1 
use,  112:  1  use.  113. 

PART  7— DISTRIBUTION  WITHIN 
FEDERAL  GOVERNMENT 

4.  The  authority  citetion  for  Part  7 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506:  sec.  6,  E.G.  10530, 
19  FR  2709;  3  CFR  1954-1958  Comp.,  p.  189. 

5. 1  CFR  Part  7  is  amended  by  revising 

§  7.1  to  read  as  follows: 

§7.1     Official  distribution. 

Copies  of  the  daily  Federal  Register  in 
paper  and  microfiche  copies  as 
requested  shall  be  distributed  to  the 
following  without  charge: 


(a)  Senators  and  Rcpresenlativeg.  To 
each  Senator  and  each  Member  of  the 
House  of  Representatives  not  more  th<in 
five  copies  of  each  daily  issue. 

(b)  Committees.  To  each  Committee  of 
the  Senate  and  the  House  of 
Representatives  in  the  quantity  needed 
for  official  use,  upon  written 
authorization  of  the  Chairperson,  or 
authorized  delegate,  to  the  Director  of 
the  Federal  Register. 

(c)  The  Supreme  Court..  Vhe  Supreme 
Court  is  entitled  to  the  number  of  copies 
of  each  daily  issue  of  the  Federal 
Register  that  it  needs  for  official  use. 

(d)  Other  courts.  Each  other 
constitutional  or  legislative  court  of  the 
United  States  is  entitled  to  the  number 
of  copies  of  each  daily  issue  of  the 
Federal  Register  that  it  needs  for  official 
use,  based  on  a  written  authorization 
submitted  to  the  Director  of  the  Federal 
Register  by  the  Director  of  the 
Administrative  Office  of  the  U.S.  Courts 
specifying  the  number  needed. 

(e)  E.xecutive  Agencies.  Each  Federal 
executive  agency  is  entitled  to  the 
number  of  copies  of  each  daily  issue  of 
the  Federal  Register  that  it  needs  for 
official  use.  The  person  in  each  agency 
concerned  who  is  authorized  under 

§§  16.1  and  16.4  of  this  chapter  to  list  the 
officers  and  employees  of  that  agency 
who  need  the  Federal  Register  for  daily 
use  shall  send  a  written  request  to  the 
Director  of  the  Federal  Register  for 
placement  of  the  names  of  those  officers 
and  employees  on  the  mailing  list. 

§§7.2  and  7.3    [Removedl 

6. 1  CFR  Part  7  is  amended  by 
removing  §§  7.2  and  7.3, 

PART  8— CODE  OF  FEDERAL 
REGULATIONS 

7.  The  authority  citation  for  Part  8  is 
revised  to  read  as  follows: 

Authority:  44  U.S.C.  1506, 1510.  sec.  6.  EG. 
10530.  19  FR  2709;  3  CFR  1954-1958  Comp..  p. 
189. 

B.  1  CFR  Part  8  is  amended  by  revising 
§  8.5(c)  to  read  as  follows: 

§  8.S    Ancillaries. 

»  *  •  *  * 

(c)  List  of  sections  affected.  Following 
the  text  of  each  book  or  cumulative 
supplement,  a  numerical  list  of  sections 
which  are  affected  by  documents 
published  in  the  Federal  Register. 
(Separate  volumes.    List  of  Sections 
Affected,  1949-1963"  and  "List  of 
Sections  Affected,  1964-1972"  list  all 
sections  of  the  Code  w  hich  have  been 
affected  by  documents  published  during 
the  period  January  1.  1949  to  December 
31, 1963  and  January  1,  1964  to 
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December  31.  1972  respeciiveiy  )  Listings 
shall  refer  to  Federal  Register  pages  and 
shall  be  designed  to  enable  the  user  of 
the  Code  to  assure  the  user  of  the 
precise  text  that  was  in  effect  on  a  gum 
date  in  the  period  covered, 

9.  1  CFR  Part  8  is  amended  by  revising 
§  8.8(a)  introductory  text  and  paragraph 
(a)(4)  to  read  as  follows: 

§  8.8    Official  distribution. 

(a)  The  Code  of  Federal  Regulations, 
in  paper  or  microfiche  copies  as 
requested,  shall  be  distributed  to  the 
following,  without  charge: 

***** 

(4)  Executive  agencies.  To  officials, 
libraries,  and  major  orgrjnizational  units 
of  the  executive  agencies  in  the  quantity 
needed  for  official  use  up  to  300  copies 
of  individual  titles  per  agency,  upon  the 
written  authorization  of  the  authorizing 
officer  or  the  alternate  designated  under 
§  16.1  of  this  chapter. 


PART  9— UNITED  STATES 
GOVERNMENT  MANUAL 

10.  The  authority  citation  for  Part  9 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1.306:  sec.  6,  E.O.  105,10, 
19  PR  2709:  3  CFR  1954-1958  Comp.,  p.  1H9. 

§9  1     (Amended) 

11.  1  CFRrartg  is  amended  by 
removing  in  the  Part  heading  and  in 
§  9.1  the  words  "United  States 
Government  Organization  Manual"  and 
inserting  in  their  place  the  words 
"United  States  Government  Manual". 

12. 1  CFR  Part  9  is  amended  by 
revising  §  9.3(a)  introductory  text  and 
paragraph  («)(!)  to  read  as  follows: 

§9.3     Distribution  to  Government 

agencies. 

(a)  The  United  States  Government 
Manual  shall  be  distributed  to  the 
following,  in  the  quantities  indicated, 
without  charge: 

(1)  Mnmkers  of  Congress.  Each 
SenatL.r  and  each  Member  of  the  House 
of  Representatives  shall  be  furnished 
twelve  copies. 
*         •         *         .         . 

13. 1  CFR  Part  10  is  amended  by 
revising  the  entire  part  to  read  as 
follows; 

PART  10— PRESIDENTIAL  PAPERS 
Subpart  A— Weekly  Publication 

Sec. 

10.1  Publication  requirpd. 

10.2  Scope  and  sources. 

10.3  Format,  indexes,  and  ancillaries. 

10.4  Distribution  to  Government  axencins. 


Subpart  B— Annual  Publication 

10  to     Publication  required 
10  11     Scope  and  sources 

10.12  Format  indexes,  and  ancillaries. 

10.13  Coversge  of  prior  yedrs, 

10.14  Distribution  to  Governn-ent  agencies. 
Authority:  44  U  S  C.  1506:  sec.  6.  E.O.  10530. 

3  CKR  1954-1958  Comp.,  p.  189. 

Subpart  A— Weekly  Publication 

§  10.1     Publication  required. 

The  Director  of  the  Federal  Register 
shall  publish  a  special  edition  of  the 
Federal  Register  called  the  "Weekly 
Comp'lH;:on  of  Presidential  Documents". 

§  10.2     Scope  and  souices. 

(a)  The  basic  text  of  each  publication 
consists  of  oral  statements  by  the 
President  or  of  writing  subscribed  by  the 
President,  and  selected  from  transcripts 
or  text  issued  by  the  Office  of  the  White 
House  Press  Secretary,  including — 

(1)  Communications  to  Congress: 

(2)  Public  addresses  and  remarks; 

(3)  News  conferences  and  interviews: 
[i]  Public  messages  and  letters; 

(3)  Statements  released  on 
miscellaneous  subjects:  and 

(6)  Formal  executive  documents 
promulgated  in  accordance  with  law. 

(b)  In  addition,  each  publication 
includes  selections,  either  in  full  text  or 
ancillary  form,  from  the  following 
groups  of  documents,  when  issued  by 
the  Press  Office. 

(1)  Announcements  of  Presidential 
appointments  and  nominations; 

(2)  White  House  statements  and 
announcements  on  miscellaneous 
subjects: 

(3)  Statements  by  the  Press  Secretary 
or  Deputy  Press  Secretary; 

(4)  Statements  and  news  conferences 
by  senior  administration  officials:  and 

(5)  Fact  sheets. 

§  10  3     Fo-Tist,  iioexes,  sod  ancillaries. 

(a)  The  "Weekly  Compilation  of 
Presidential  Documents"  is  published  in 
the  binding  and  style  that  the 
Administrative  Committee  of  the 
Federal  Register  considers  suitable  for 
public  and  official  use. 

(b)  Each  publication  is  appropriately 
indexed  and  contains  ancillary 
information  respecting  lYesidential 
activities  and  documents  not  printed  in 
full  text.  In  general,  ancillary  texts, 
notes,  and  tables  are  derived  from 
official  sources. 

§  10.4     Distribution  to  Government 
agencies. 

(a)  The  "Weekly  Compilation  of 
Presidential  Documents"  is  distributed 
regularly  to  Members  of  the  Senate  and 
the  House  of  Representatives  and  to 
officials  of  the  legislative,  judicial,  and 


executive  branches  of  the  Federal 
Govemm.ent  without  charge  in  the 
quantities  needed  for  official  use. 
Requests  for  copies  shall  be  made  m 
writing  by  the  authorizing  officer  to  the 
Director  of  the  Federal  Register. 

(b)  Special  needs  for  selected  issues  in 
substantial  quantity  are  filled  by  the 
timely  submission  of  a  pnntir.g  and 
binding  requisition  to  the  Gc\err,menf 
Printing  Otfire  on  Standard  Fo.-m  1 

Subpart  B— Annual  Publication 

?  10.10     Publication  required. 

The  Uin-Jf.r  of  the  Federal  Register 
shall  pub!:fi''  annually  a  special  edition 
of  the  Federal  Register  called  the 
"Public  Papers  of  the  Presidents  of  the 
United  States". 

S  10*1     Scope  and  sources. 

'Ihe  basic  :>  \',  i.f  the  F*ublic  Papers 
consists  of  tr.a  docviments  printed  in  the 
"Weekly  Compilation  of  Presidential 

Dor;iTf  Tits", 

§  10.12     Format,  Indexes,  and  ancillaries. 

(a)  Each  publicat.on  covlts  o:.e 
calendar  year,  unless  procedures  require 
otherwise,  and  is  divided  into  books 
according  to  the  amount  of  material  to 
be  included.  The  publication  is 
published  in  the  binding  and  style  that 
the  Administrative  Committee  cf  the 
Federal  Register  considers  suitable  to 
the  dignity  of  the  Office  of  the  President 
of  the  United  States. 

(b)  Each  publication  is  appropriately 
indexed  and  contains  additional 
ancillary  information  and  illustrative 
material  respecting  significant 
Presidential  documents  and  activities. 

§  10.13    Coverage  of  prior  years. 

The  .^dm;n  strativc  Ccmm;;;ee  may 
authorize  the  publication  of  volumes  of 
papers  of  the  Presidents  covering 
specified  years  before  1945  after 
consulting  with  the  National  Historical 
Publications  and  Records  Commission. 

§  10.14     Distribution  to  Government 
agencies. 

(rt)  The  Public  Papers  are  distributed 
to  the  following,  in  the  quantities 
indicated,  without  charge; 

[1)  Members  of  Congress.  Each 
Senator  and  each  Member  of  the  House 
of  Representatives  is  entitled  to  one 
copy  of  each  annual  publication 
published  during  the  .Members  term  in 
office,  upon  the  .Member's  written 
request  to  the  Director  of  the  Federal 
Register. 

(2)  Supreme  Court.  The  Supreme 
Court  is  entitled  to  12  copies  cf  each 
publication. 
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(3)  Executive  agencies.  The  head  of 
each  executive  agency  is  entitled  to  one 
copy  of  each  publication  upon 
application  to  the  Director  of  the  Federal 
Register. 

(b)  Legislative,  judicial,  and  executive 
agencies  of  the  Federal  Government 
may  obtain  copies  of  the  publication,  at 
cost,  for  official  use.  by  the  timely 
submission  of  a  printing  and  binding 
requisition  to  the  Government  Printing 
Office  on  Standard  Form  1. 

(c)  Each  request  for  extra  copies  of  the 
publication  must  be  addressed  to  the 
Superintendent  of  Docum.ents,  to  be  paid 
for  by  the  agenc>  or  official  making  the 
request. 

PART  15— SERVICES  TO  FEDERAL 
AGENCIES 

14.  The  authority  citation  fur  Part  15 
continues  to  read  as  follows: 

Authorit>:  44  L'.S.C.  15i)6.  sec.  6,  E.O.  10530, 
'9  FR  270f):  3  CFR  1954-1958  Comp.,  p.  189. 

15.  1  CFR  Part  15  is  amend. -d  1); 
revising  §  15.2  to  read  as  follows: 

§15.2    Information  services. 

The  Director  of  the  Federal  Register 
shall  provide  for  the  answering  of  each 
appropriate  inquiry  presented  in  person, 
by  telephone,  or  in  writing.  Edch  written 
communication  and  each  m.u'ter 
i.nvolvmg  the  Administrative  Committee 
shall  be  sent  to  the  Director,  Office  of 
the  Federal  Register,  National  Archives 
and  Records  Service.  Washington.  DC 
20408. 

16.  1  CFR  Part  15  is  amended  by 
revising  §  15.4  to  read  as  follows: 

§  15.4    Reproduction  of  certified  copies  of 
acts  and  documents. 

The  Director  of  the  Federal  Register 
shall  furnish  to  requesting  agencies,  at 
cost,  reproductions  or  certified  copies  of 
original  acts  and  documents  filed  with 
that  Office  that  are  needed  for  official 
use  unless  funds  are  appropriated  for 
that  purpose. 

Subpart  C— {Removed) 

17.  1  CFR  Part  15  is  amended  by 
removing  Subpart  C  (§§  15.15,  15.16. 
15.17.  and  15.18). 

PART  18— PREPARATION  AND 
TRANSMITTAL  OF  DOCUMENTS 
GENERALLY 

18.  The  authority  citation  for  Part  18 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506;  sec.  6,  E.O.  105;K). 
19  FR  2709:  3  CFR  1954-1958  Comp..  p.  189. 


§  18.4    [Amended  I 

19  In  §  18.5.  paragraph  (a)  is  amended 
by  rem,oving  "8  by  10 '/i  inches"  and 
inserting  in  its  place  "8V2  by  11  inches". 

20.  Part  18  is  amended  by  revising 
§  18.15  to  read  as  follows: 

§  18.15    Correction  of  errors  In  printing. 

(a)  Typographical  or  clerical  errors 
made  in  the  printing  of  the  Federal 
Register  shall  be  corrected  by  insertion 
of  an  appropriate  notation  or  a 
reprinting  in  the  Federal  Register 
published  without  further  agency 
documentation,  if  the  Director  of  the 
Federal  Register  determines  that — 

(1)  The  error  would  tend  to  confuse  or 
mislead  the  reader:  or 

(2)  The  error  would  affect  text  subject 
to  codification. 

(b)  The  issuing  agency  shall  review 
published  documents  and  notify  the 
Office  of  the  Federal  Register  of  printing 
errors  found  in  published  documents. 

(c)  If  the  error  was  in  the  document  as 
submitted  by  the  agency,  the  issuing 
agency  must  prepare  ard  submit  for 
publication  a  correctiot)  document. 

PART  20— HANDLING  OF  UNITED 
STATES  GOVERNMENT  MANUAL 
STATEMENTS  j 

21.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

.Authority:  44  U.S.C.  1506:  sec.  6.  E.G.  10530. 
19  FR  2709:  3  CTO  1954-1968  Comp..  p.  189. 

§20.1     [Amended] 

22.  1  CFR  Part  20  is  amended  by 
rem.ovmg  in  the  Part  heading  and  in 
§  20.1  the  -words  "United  States 
Governmient  Organization  Manual"  and 
inserting  in  their  place  the  words 
"United  States  Government  Manual". 

PART  21— PREPARATION  OF 
DOCUMENTS  SUBJECT  TO 
CODIFICATION 

23.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

.Authority:  44  U  S.C.  1506:  sec.  6.  E.O.  10530. 
19  FR  2-09;  3  CFR  1954-1958  Comp..  p.  189. 

24.  1  CFR  Part  21  is  ^nended  by 
revising  §  21.16  to  read  as  follows: 

§21.16    Required  document  headings. 

(a)  Each  rule  and  proposed  rule 
document  submitted  to  the  Office  of  the 
Federal  Register  shall  contain  the 
following  headings,  when  appropriate, 
cm  separate  lines  in  the  following  order: 

(1)  Agency  name; 

(2)  Subagency  name; 

(3)  Numerical  references  to  the  CFR 
title  and  parts  affected; 

(4)  Agency  numbers  of  identifying 
symbol  in  brackets,  if  used; 


(5)  Brief  subject  heading  describing 
the  document. 

(b)  Each  CFR  section  in  the  regulatory 
text  of  the  document  shall  have  a  brief 
descriptive  heading,  preceding  the  text. 
on  a  separate  line. 

25. 1  CFR  Part  21  is  amended  by 
revising  the  section  heading  and  adding 
a  new  paragraph  (c)  to  §  21  21  to  read  as 
follows: 

§  21.21     General  requirements:  References. 
•  *  *  «  • 

(t:)  Each  agency  shall  publish  its  ov\n 
regulations  in  full  text.  Cross-references 
to  the  regulations  of  another  agency  may 
not  be  used  as  a  substitute  for 
publication  in  full  text,  unless  the  Office 
of  the  Federal  Register  finds  that  the 
regulation  meets  any  of  the  following 
exceptions: 

(1)  The  reference  is  required  by  court 
order,  statute,  Executive  order  or 
reorganization  plan. 

(2)  The  reference  is  to  regulations 
promulgated  by  an  agency  with  the 
exclusive  legal  authority  to  regulate  in  a 
subject  matter  area,  but  the  referencing 
agency  needs  to  apply  those  regulations 
in  its  own  programs. 

(3)  The  reference  is  information^!  or 
improves  clarity  rather  than  being 
rngulatory. 

(4)  The  reference  is  to  test  methods  or 
consensus  standards  produced  by  a 
Federal  agency  that  have  replaced  or 
preempted  private  or  voluntary  test 
methods  or  consensus  standards  in  a 
subject  matter  area. 

(5)  The  reference  is  to  the  Department 
level  from  a  subagency. 

26. 1  CFR  Part  21  is  amended  by 
adding  an  undesignated  center  heading 
and  §  21.35  to  Subpart  A  to  read  as 
follows: 

OMB  Control  Numbers 

§21.35     OMB  control  numbers. 

To  display  OMD  control  nur7H>ers  in 
agency  regulations,  those  numbers  shall 
be  placed  parenthetically  at  t.^e  end  of 
the  section  or  displayed  in  a  table  or 
codified  section. 

27. 1  CFR  Part  21  is  amended  by 
revising  §  21.40  to  read  as  follows; 

§  21.40    General  requirements:  Authority 
citations. 

Each  section  in  a  document  subject  to 
codification  must  include,  or  be  covered 
by,  a  complete  citation  of  the  authority 
under  which  the  section  is  issued, 
including — 

(a)  General  or  specific  authority 
delegated  by  statute:  and 
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(b)  Executive  Hf'lpjjdtions.  if  Hn\. 
necessary  to  link  the  stdtutori,  ajthonty 
to  the  issuing  agency. 

28.  1  CFR  Part  21  is  amended  by 
revisiii^j  §  21  43  to  read  as  follows: 

t;  21.43     Placing  and  amending  authortty 
citations. 

i<ij  The  requirements  fur  placing 
authority  citations  vary  with  the  type  of 
amond.ment  the  agency  is  making  in  a 
document.  The  agenc  y  shall  set  out  the 
full  text  of  the  authority  citation  for  each 
Part  affected  by  the  document, 

(1)  If  a  document  sets  out  an  entire 
CFR  part,  the  agency  shall  place  the 
complete  authority  citation  directly  after 
the  table  of  contents  and  before  the 
regulatory  text. 

(2)  If  a  document  amends  only  certain 
sections  within  a  CFR  part,  the  agency 
shall  present  the  complete  authority 
citation  to  this  part  as  the  first  item  in 
the  list  of  amendments. 

(i)  If  the  authority  for  issuing  an 
amendment  is  the  same  as  the  authority 
listed  for  the  whole  CFR  part,  the 
agency  shall  simply  restate  the 
authority. 

(ii)  If  the  authority  for  issuing  an 
amendment  changes  the  authority 
citation  for  the  whole  CFR  part,  the 
agency  shall  revise  the  authority  citation 


ir.  It;,  entiiety.  The  a^rp,:  \  md\  spetifv 
the  particular  authority  under  which 
certain  sections  are  amended  in  the 
revised  authority  citation. 

(b)  The  agency  shall  present  a 
centralized  authority  citation.  The 
authority  citation  shall  appear  at  the 
end  of  the  table  of  contents  for  a  part  or 
at  the  end  of  each  subpart  within  a  part. 
Citations  of  authority  for  particular 
sections  may  be  specified  within  the 
centralized  authority  citation. 

5  21  44    iRemovedl 

CH  1  CFi^.  I  ,irt  21  is  amendad  by 

removing  §  21.44. 

30. 1  CFR  21.52  is  amended  by  revising 
§  21.52  to  read  as  follows: 

<i  21  52     Statutory  matenai 

(a)  United  States  Code.  All  citations 
to  statutory  authority  shall  include  a 
United  States  Code  citation,  where 
available.  Citations  to  titles  of  the 
United  States  Code,  whether  or  not 
enacted  into  positive  law,  shall  be  cited 
as  follows  without  Public  Law  or  U.S. 
Statutes  at  Large  citation. 

10  U.S.C.  501 

(b)  Citations  to  Public  Laws  and  U.S. 
Statutes  at  Large  are  optional  when  the 
United  States  Code  is  cited. 


[\)  Public  Lu::s   C;"'i'io.'-.s  to  current 
public  I'lws  shall  mr'ude  ref-rence  lo 
the  volume  and  page  of  the  L'  S  S'nt.Jes 
at  Large  to  which  they  have  hei-n 
assigned.  For  example: 

Sec.  5  Pub.  I.  HH-6-0.  80  Stat.  935  (49  U.S.C. 
1654) 

(2)  U.S.  Statutes  at  Large.  Citations  to 
the  U.S.  Statutes  at  Large  shall  refer  to 
section,  page,  and  volume  The  page 
number  should  refer  to  the  page  on 
which  the  section  cited  begins.  For 
example: 

Sec.  5  Pub.  L.  89-fi70.  80  Stat.  935  (49  U.S.C. 
1654):  sec.  313.  Pub.  L.  85-726,  72  Stat.  752  (49 

kdiicrt  M.  \\  arner. 

Chairman. 

Ralph  E.  Kenni(i>>l!  Ir 

Ralph  \\     Iirr 

Member. 

Approve,: 
Edwin  Meese.  Ill 
Attorney  General. 
Ray  Kline. 

Acting  A  dministrator  of  General  Services. 
(re  Doc.  85-7315  Filfid  3-27-85;  8:45  am| 
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SMALL  BUSINESS  ADMINISTRATION 

13CFR  Parts  118, 119,  120,  122  and 
130 

IR«v.  7  for  Part  120;  Rev.  4  for  Part  1221 

Business  Loans 

aqency:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
amendments  to  the  Small  Business  Act 
by  Pub.  L.  97-35  (95  Stat.  357).  codifies 
certain  existinj^  SBA  loan  policies, 
streamlines  the  organization  of  these 
regulations  and  clarifies  certain  existing 
rules  and  procedures. 

EFFECTIVE  date:  March  28.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Everett  She'll.  Chief.  Loan  Processing 
Branch,  Small  Business  Administratir^n, 
1441  L  Strept  NW,.  Room  m4. 
VVdshinRton,  DC  20416.  (202)  653-6470. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  Tinal  rule  incorporates  SBA  basic 
loan  policies,  including  borrower 
eligibility  and  participant  eligibility  in 
Part  120,  Title  13  of  the  Code  of  Federal 
Regulations,  and  consolidates  the  rules 
and  procedures  governing  specific  loan 
programs  into  Part  122  of  the  same  Title. 
Under  ttiis  reorganization  of  the 
business  loans  regulations,  it  should  no 
longer  be  diffii.ult  to  isolate  policies  that 
apply  to  all  loan  programs  from  the 
policies  that  have  limited  applications. 

When  the  President  signed  the  Small 
Business  Budget  Reconciliation  and 
Loan  Consolidation/lnprovement  Act  of 
1981  (Pub.  L.  97-35).  SB.'\s  statutory 
authority  for  extending  financial 
assistrfnre  was  extensively  revised. 
Section  '|p).  7(h).  7(i)  and  7(1)  of  the 
Small  Business  Act  (15  U.SC.  631  et 
seq K.Act)  were  all  effectively  repe.ded 
and  section  7(a)  was  amended  to 
incorporate  the  special  purpose  loan 
programs  that  are  to  be  continued.  The 
Trade  Adjustment  Loan  Program 
(section  7(e)]  and  the  Pool  Loan  [Group 
Corporation]  Program  (section  7(a)(5)] 
were  discontinued.  These  final 
regulations  represent  an  effort  to 
reorganize  the  various  parts  of  existent 
regulations  referred  to  above  into  two 
more  cohesive  Parts  (120  and  122)  and  to 
accommodate  the  changes  in  the  Small 
Business  Act  which  occurred  as  a  result 
of  Pub.  L.  97-35.  Since  this  final  rule 
replaces  former  Parts  118  (Handicapped 
Assistance  Loans),  119  (Economic 
Opportunity  Loans]  and  130  (Small 
Business  Energy  Loans),  and  amends 
Parts  120  (Loan  Policy)  and  122 


(Business  Loans),  former  Parts  118,  119 
and  130  are  hereby  repealed. 

Overview  | 

Part  120  of  these  regulations  sets  forth 
the  broad  policies  and  principles  SBA 
employs  in  deciding  whether  to  grant  or 
deny  financial  assistance  to  small 
businesses  pursuant  to  section  7(a)  of 
the  Small  Business  Act.  It  also  describes 
the  steps  SBA  employs  to  administer 
such  assistance  once  it  has  been  made 
available  to  a  small  business,  both  with 
respect  to  the  recipient  and  any  lending 
institution  with  which  SBA  may 
participate  in  making;  the  assistance, 
and  the  procedures  which  such  a 
lending  institution  m.ust  follow  in  order 
to  properly  participate  in  the  making  of 
such  assistance  available. 

Subpart  A  of  new  Part  120  is  intended 
to  set  forth  the  policies  that  SBA  follows 
in  deciding  to  grant  or  deny  financial 
assistance.  Most  ot  the  regulations 
contained  in  this  Subpart  were  formerly 
contained  in  Part  120  of  13  CFR. 
However,  seveial  of  the  sections  of  this 
Subpart  reflect  preexistent  policies  of 
the  .'Kgency  which  have  not  previously 
been  stated  in  regulation  form,  and 
several  others  nre  a  direct  result  of 
8tatutor>'  change. 

Section  120.1  sets  forth  several 
general  provisions  of  a  procedural 
nature  which  explain  how  SBA  will 
interpret  these  reguations.  Of  particular 
note  is  §  120.1-3  which  provides  that 
financial  assistance  granted  before  the 
effective  date  of  these  final  regulations 
will  be  governed  by  the  regulations  and 
contractual  provisions  then  in  effect.  In 
addition,  §  120.1-2  allows  the 
Administrator  of  SBA  to  suspend  or 
modify  SBA  rules,  for  a  limited  period  of 
time  in  a  specified  area,  so  long  as  the 
reasons  for  such  suspension  or 
modification  are  clearly  explained  by  a 
notice  in  the  Federal  Register. 

Section  120.2  sets  foith  a  number  of 
definitions  commonly  used  in  these 
regulations  most  of  which  are  self- 
explanatory.  Section  120.3  describes  the 
various  forms  of  SBA  financial 
assistance  available  to  businesses  under 
these  regulations.  These  are  statutorily 
prescribed  forms  of  assistance  and  the 
same,  or  very  similar  regulations,  have 
been  in  effect  since  the  Agency's 
inception. 

Section  120.101  specifies  the  criteria  of 
eligibility  for  an  appHcant  for  SBA 
business  financial  assistance.  In  this 
regard,  this  section  specifies  that  an 
applicant  must  be  a  small  business  as 
defined  by  SBA  in  its  size  regulations 
(13  CFR  Part  121)  and  may  be  an 
agricultural  enterprise.  In  addition,  this 
section  provides  that  it  is  permissible  to 
extend  assistance  to  small  businesses 


owned  or  controlled  by  Indian  Tribes 
(as  defined  in  §  120.2-7  of  this  rule).  This 
provision  was  in  the  previous 
regulations. 

Subsection  120.101-2  of  these 
regulations  establishes  the  general 
principle  that  SBA  will  make  financial 
assi.stance  available  to  most  types  of 
small  businesses.  It  aiso  sets  forth  in 
sub-paragraphs  la)-(h)  exceptions  to 
this  general  rule  and  descriptions  of  the 
reasons  for  the  exceptions  and  the 
circumstances  under  which  they  will  bo 
applied.  In  this  regard,  the  only 
exception  to  the  general  rule  which  is 
different  from  those  presently  found  in 
SB.A's  regulations  involves  loan 
packagers  (§  120.ini-2(h)).  This  revision 
indicates  that  any  sm.dl  concern,  30 
percent  of  the  business  of  which  is  the 
preparation  of  applications  for 
assistance  from  SBA,  is  ineligible  for 
SBA  busiriess  financial  assistance.  In 
addition,  the  iollowing  small  business 
conrems  are  currently,  and  will 
continue  to  be,  excluded  .from  financial 
assistance  under  the  circumstances 
specified  in  these  regulations:  (a) 
Charitable,  religious  or  other  nonprofit 
institutions;  (b)  concerns  enga^ed  in  the 
creation,  organization,  expression, 
dissemination,  propa<?dtion  or 
distribution  of  ideas  values,  thoaghts, 
opinions  or  similar  inte'iet  lual  property, 
regardless  of  medium,  form  or  content; 
(c)  most  concerns  that  derive  any  part  of 
their  annual  gross  receipts  or  whose 
principal  owiier(s)  derive  ;'nv  p.irl  of 
their  annual  income  from  ganibbng 
activities:  (d)  concerns  L-ngaged  in  illegal 
activities;  (e)  conierns  primarily 
engaged  in  the  business  of  leriding  oi 
investing  or  any  otherwise  eligible 
applicant  where  the  purpose  of  the 
financial  assistance  is  to  finance 
investments  that  are  neither  reiaied  nor 
essential  to  the  enierprise:  (f)  any 
concern  where  the  proprietor,  an  holder 
of  at  least  20  percent  of  the  stock,  or  a 
partner,  officer  or  director  is  currently 
on  parole  or  probation  following 
conviction  of  a  serious  crime;  and  (g) 
any  concern  engaged  in  multilevel  sales 
distribution  plans  of  the  "pyramid  "  type. 

Section  120.102  of  these  final  rules 
sets  forth  the  general  statutorily 
mandated  principh;  that  eligible 
recipients  of  SBA  business  financial 
assistance  may  utilize  the  assistance  to 
finance  construction,  conversioii  or 
expansion:  to  purchase  equipment, 
facilities,  machinery,  supplies  or 
materials:  for  working  capi?.-<l,  or,  at  the 
discretion  of  SBA,  lo  refinance 
outstanding  debt.  The  sf'..tion  th(!!; 
specifies  several  uses  of  SBA  assistance 
which  are  impermissible.  For  the  most 
part,  these  impermissible  uses  are  staled 
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in  SBA's  present  regulations.  However. 
S  120.102-2,  which  prohibits  the  use  of 
assistance  for  revolving  lines  of  credit 
other  than  those  specifically  permitted 
by  the  Small  Business  Act.  is  a  new 
regulatory  provision.  In  addition,  the 
provisions  of  the  final  rule  regarding 
conflicts  of  interest  |§  120.102-10(a)-(r)j 
reflect  an  attempt  to  clarify  the  general 
proscription  against  creation  of  a 
conflict  of  interest  or  appearance  of 
such  a  conflict  between  SEA  and  an 
applicant  or  a  participating  lender,  by 
setting  forth  examples  of  such 
prohibited  conduct  which  have  arisen  in 
the  course  of  program  administration. 

Section  120.103  of  the  regulations 
prescribes  additional  criteria  which  SEA 
employs  in  determining  the  eligibility  of 
applicants  for  business  assistance. 

In  general,  under  these  regulations,  an 
applicant  must  demonstrate  need  for  the 
assistance  which  cannot  be  satisfied  hy 
private  sources.  This  is  a  statutory 
requirement  which  has  been  previously 
expressed  in  SBA's  regulations.  In 
addition,  the  final  rule  provides  that 
SBA  must  in  each  case  determine  and 
take  such  steps  as  are  needed  to  assure 
that  the  applicant's  credit  is  such  that 
there  is  reasonable  assurance  of 
repayment  of  the  assistance.  Section 
120.103-2(aHhl  of  the  proposal  sets 
forth  the  means  by  which  this  assurance 
will  be  attained.  These  means  were 
previously  contained  in  SBA  regulations. 
Finally.  §  120.103  also  contains  the 
administrative  provisions  under  which 
reconsideration  of  declined  applications 
will  be  made.  These  provisions  were 
also  contained  in  SBA's  previous 
regulations. 

Section  120.104  of  the  final  regulations 
describes  the  types  and  amounts  of  fees 
which  may  be  paid  attendant  to  SBA 
business  financial  assistance,  and 
circumstances  under  which  Ihey  may  be 
paid.  In  circumstances  in  which 
business  financial  assistance  is  made 
available  by  SBA  in  conjunction  with  a 
participating  lender,  the  lender  may  be 
required  to  pay  SBA  a  guaranty  fee 
(§  120.104-1).  'The  regulations  describe 
the  amount,  the  terms  of  payment  and 
the  effect  of  payment  of  such  fee.  Such 
lenders  are  also  permitted  to  charge 
SBA  a  servicing  fee  under  certain 
circumstances  (§  120.104-2(a)j  and  the 
final  regulations  set  forth  those 
circumstances  and  the  permissible 
amount  of  such  fees.  The  final 
regulations  further  specify  that  no  late 
payment  or  prepayment  fees  may  be 
charged  in  connection  with  SBA 
assistance  [§  120.104-2(b)l.  and  that 
enumerated  commitment  fees  may  be 
charged  by  participating  lenders  in 
connection  with  SBA's  export  line  of 


credit  program  [§  120.104-2|cll  Finally, 
the  final  regulations  provide  the  terms 
and  conditions  under  which  fees  may  be 
paid  by  applicants  for  assistance  to 
third  parties  who  represent  or  otherwise 
provide  ser\'ices  to  them  in  connection 
with  their  attempts  to  obtain  SBA 
assistance  (§  120.104-2(d)-(f)|.  All  of 
these  provisions  were  previously 
contained  in  SBA's  regulations. 

Subpart  E  of  Part  120  of  the  final 
regulations  contains  the  policies 
applicable  to  the  administration  of  SBA 
business  financial  assistance.  In  most 
instances  of  financial  assistance,  other 
than  loans  made  directly  by  SBA,  the 
responsibilities  for  administration  of  the 
assistance  lies  with  the  lender.  Pursuant 
to  §  120.20O-1,  immediate  participation 
loans  which  are  closed  by  the  lender 
will  generally  be  serviced  by  the  lender; 
immediate  participation  leans  or  direct 
loans  closed  by  SBA  will  generally  be 
administered  by  SBA.  In  addition, 
guaranteed  loans  will  be  ser\iced  by  the 
lender  pursuant  to  §  120.200-2.  The 
lender  will  receive  all  payments  of 
principal  and  interest  on  the  loan  until 
SBA  completes  the  purchase  of  its 
guaranteed  share  of  the  loan.  The  lender 
may,  however,  continue  to  ser\'ice  the 
loan  after  such  purchase  provided  SBA 
gives  written  consent.  Therefore,  the 
major  portion  of  this  Subpart  outlines 
the  responsibilities  of  the  lender  to  SBA 
and  the  borrower  in  the  assistance  and 
administration  process.  For  example, 
§  120.201-1  specifies  the  instances  in 
which  SBA's  prior  consent  is  required  to 
permit  the  lender  to  take  a  servicing 
action,  and  §§  120.202-1  and  120.202-2 
prescribe  the  circumstances  under 
which  SBA  will  purchase  the  guaranteed 
portion  of  a  loan  made  by  a 
participating  lender.  These  provisions, 
for  the  most  part,  are  reflections  of  SBA 
policy  which  have  not  previously 
appeared  in  regulations  governing  the 
program  but  rather  have  evolved  as  a 
matter  of  practice  and  administrative 
interpretation  of  relevant  program 
documents. 

Section  120.204  of  the  regulations 
describes  the  practices  and  procedures 
SBA  will  employ  either  to  sell  or  convert 
an  evidence  of  indebtedness  or  to 
liquidate  collateral  for  business 
assistance  when  either  step  is  necessary 
to  collect  an  indebtedness.  In  general, 
SB.A  favors  a  policy  of  avoiding  such 
steps  in  favor  or  pursuing  any 
reasonable  prospect  of  repayment. 
Paragraph  120.204-l(al  provides  that 
liquidating  the  property  securing  a  loan 
will  not  be  resorted  to  if  there  is  any 
reasonable  prospect  that  the  loan  may 
be  repaid  within  a  reasonable  time 
Section  120.204-2  prescribes  steps  which 


may  be  taken  when  SBA  determines 
repayment  is  not  realistic.  These  steps 
were  previously  prescribed  in  SBA's 
regulations,  and  they  are  the  nc-Tnal 
practices  any  commercial  lender  would 
follow  in  reahling  recovery  on  an 
indebtedness.  Section  1 20^204-1  (b)(1) 
authorizes  SBA  to  sell  any  direct  loan 
without  the  consent  of  the  borrower. 
Direct  loans  ma\  also  he  converted  to 
guaranteed  loans  cr  to  immediate 
participation  loans  (§  120.204-l(b)(2)). 
Subparagraph  12n.204-l(b)(3)  authorizes 
the  conversion  of  immediate 
participation  loans  to  guaranteed  loans 
or  loans  wholly  owned  by  the 
participating  financial  institution 
without  the  borrower's  consent.  Section 
§  120.204-2  prescribes  provisions  for  the 
foreclosure  of  collateral. 

Paragraph  120.204-2(a)  provides  for 
the  liquidation  of  the  security  when  any 
one  of  seven  specified  conditions  exists. 
Real  and  personal  property,  pledged  as 
security  for  a  loan  which  is  in  default, 
may  also  be  sold  in  accordance  with  the 
provisions  of  the  related  security 
agreement  |§  120,204-2(b)). 

Subpart  C  of  Part  120  prescribes  the 
regulations  governing  the  functions  of 
banks  and  other  lending  institutions 
which  participate  with  SBA  in  m.aking. 
servicing  and  collecting  business 
financial  assistance.  In  this  regard,  SBA 
is  authorized  by  statute  to  participate 
with  banks  and  other  lending 
institutions  on  an  immediate  or 
guaranteed  basis  in  making  such 
assistance  (see  §  120.300).  A  major 
portion  of  Subpart  C  describes  the 
conditions  under  which  a  lender  may  (1) 
participate  with  SBA  (§  120,301-1 
prescribes  lender  preferences).  (2)  sell  or 
transfer  the  guaranteed  portion  of  a  loan 
(§  120.301-2  and  120,301-3),  (3)  provide 
services  to  a  borrower  (§  120,301-3),  and 
(4)  otherwise  hold  itself  out  as  a 
participant  to  the  public  (§  120,301-5). 
The  remainder  of  the  Subpart  describes 
the  qualifications  an  otherwise 
regulated  lender  must  possess  in  order 
to  be  allowed  to  participate  in  the 
business  financial  assistance  program 
with  SBA  (see  §  120,301-6).  and  the 
terms  on  which  Smai!  Business  Lending 
Companies  (SBLCs).  which  are 
regulated  only  by  SBA,  may  so 
participate  These  qualifications  and 
terms  were  previously  stated  in  SBA's 
regulations  and  are  restated  without 
significant  change  in  the  final  rule. 

Subpart  D  prescribes  the  rules  for  the 
Preferred  Lenders  Program  (PLP)  which 
were  published  in  final  form  in  the 
Federal  Register  on  December  31,  1984 
149  FR  50605).  Section  120.400  sets  forth 
the  objective  of  this  program  to 
authorize  certain  lenders  to  undertake 
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lodn  processing,  servicing,  coiiection 
and  liquidation  functions  and 
responsibilities  without  obt.iinin^j  prior 
SBA  approval.  Section  120  401  contains 
definitions  of  terms  used  in  the  subpart. 
Section  120.402  details  how  a  lending 
institution  becomes  a  perferred  lender 
including  factors  which  SBA  shall 
consider  in  making  this  determination. 
Serlion  120.403-1  states  that  the  amount 
of  a  PLP  loan  must  exceed  S1(X1  000  and 
cannot  exceed  S500.000,  and  Section 
120.403-2  prescribes  that  SBAs 
guarantee  cannot  exceed  75\  of  the 
loan.  S-M.tion  120.40:i-3  sets  forth  the 
allocation  procedure  in  providing  credit 
to  d  PLP  lender  and  Section  120  403-4 
states  that  each  PLP  lender  is 
responsible  for  all  decisions  relating  to 
eli'iibility.  creditworthiness,  loan  closing 
and  legal  compliance.  Section  120.403-5 
authorizes  a  Preferred  Lender  to  charge 
fixed  or  variable  interest  rates  and 
Section  120.403-6  discusses  the  fees 
which  a  Preferred  Lender  may  impose. 
Section  12U.40,')-7  authorizes  SBA  to 
have  access  to  the  lender's  records  and 
also  requires  the  Preferred  Lenders  to  be 
hound  by  the  basic  principles  in  Parts 
120  and  122  relating  to  the  granting  and 
denying  of  loans.  Section  120.404  denls 
with  loan  servicing  and  Section  120.405 
with  liquidation.  Under  Section  120.406 
SBA  reserves  the  righjl  to  suspend  or 
revoke  the  eligibility  6f  a  Preferred 
Lender  which  has  the  right  to  appeal 
under  Part  134  of  this  Title. 

Subpart  E  is  reserved  and  Subpart  F, 
dealing  with  Centrjl  Registration  for  the 
Seondary  Ma.-ket.  reflects  the  final  rule 
published  in  the  Federal  Register  on 
Of  tober  11.  1984  (49  FR  39837)  On  July 
10,  1984,  the  Small  Bu.siness  Secondary 
.Market  Improvements  Act  of  1984  (Pub. 
L  98-352,  98  Stat.  329)  was  enacted.  It 
amended  the  Small  Business  .Act  with 
respect  to  the  operation  of  the 
secondary  m.arket  for  SBA  guaranteed 
loans.  Subpart  F  reflects  the  procedural 
i-ules  which  were  required  to  be 
published  concerning  central 
re.'^istration.  Section  120.601  states  that 
the  statutory  authority  is  Section  5(h)  of 
th:-  Srr..-.',i  Business  Act  |(15  U.S.C. 
f)34(h)l  and  Section  122.60."  defines 
terms  used  in  this  Subpart. 

Section  120.603  prescribes  that  SBA's 
fiscal  and  transfer  agent  (FTA)  has  the 
responsibility  for  registering  (1)  the 
guaranteed  portions  of  loans  sold  in  the 
secondary  market  and  (2)  the 
certificates  to  be  issued  representing 
interests  in  pools  composed  solely  of  the 
SBA  guaranteed  portions  of  loans. 
Section  120.604-2  details  the  information 
which  the  FTA  shall  obtain  with  respect 
to  each  sale  in  the  secondary  market. 
Section  120.605-1  provides  that 


certificates  issued  by  the  FTA  are  freely 
transferable  and  it  prescribes  what 
information  a  seller  must  provide  to  the 
FTA  with  respect  to  each  sale.  Section 
120.605-2  prescribes  detailed  procedures 
which  must  be  used  in  order  to  replace 
any  certificate  which  is  lost,  stolen, 
destroyed,  mutilated  or  defaced. 

Part  122  of  these  final  regulations  sets 
forth  the  rules  governing  the  making  of 
financial  assistance  available  to  small 
businesses  pursuant  to  section  7(a)  of 
the  Small  Business  Act.  15  U.S.C.  636(a). 
et  aeq.  Subpart  A  of  this  Part  sets  forth 
the  general  rules  governing  the  terms 
and  conditions  upon  which  such 
assistance  is  made  available,  including 
such  features  as  the  maturities,  amounts 
available,  percentages  of  loan  amounts 
SBA  will  guaranty,  interest  rates  and 
collection  policies  relative  to  such 
assistance. 

Subpart  B  of  this  Part  describes  the 
special  features  of  certain  loan  programs 
which  are  provided  for  by  statute  such 
as  financing  residential  or  commercial 
construction  or  rehabilitation  [Small 
Business  Act  section  7(a)(9)l.  subsidized 
loans  to  handicapped  small  business 
persons  [section  7(a)(10)|,  loans  to 
businesses  located  in  areas  of  high 
unemployment  or  high  proportions  of 
low  income  individuals  (section 
7(a)(ll)).  loans  to  assist  small 
businesses  involved  in  energy  related 
measures  (section  7(a)(12)].  loans  for 
exporters  [section  7(a)(14)].  and  loans  to 
qualified  employee  trusts  [section 
7(a)(15)). 

Sections  122.1-122.4  of  the  regulations 
set  forth  general  procedural  rules  of 
applicability  governir^  this  Part.  Section 
122.5  describes  the  requirements  of  the 
SBA  loan  application  for  the  various 
types  of  assistance  indicated  above.  In 
general,  SBA  will  require  satisfactory 
evidence  that  lending  institutions  have 
refused  to  either  make  or  participate  in 
the  making  of  a  loan  to  a  given  small 
business  before  it  will  either  participate 
with  a  lending  institution  or  make  the 
loan  directly  to  a  small  business  (see 
§§  122.5  and  120.103),  If  a  lending 
institution  will  make  assistance 
available  in  participation  with  SBA,  it 
will  prepare  and  submit  the  application 
to  SBA.  For  assistance  made  directly  by 
SBA,  the  application  is  made  by  the 
small  business  {§  122.5-3), 

Section  122.6  describes  the  terms 
under  which  SBA  assistance  may  be 
made  available.  Most  of  these 
requirements  are  provided  for  within  the 
provisions  of  section  7(a)  of  the  Small 
Business  Act.  In  general,  loans  have  25 
year  maturities,  with  additional  periods 
as  may  be  required  for  that  portion  of  a 
loan  made  for  acquiring  real  property  or 


constructing,  converting  or  expanding 
business  facilities  (see  §  122.6-1).  SB.-\ 
may  also  extend  or  renew  a  loan 
maturity  up  to  fen  years  in  order  to  aid 
in  the  orderly  liquidation  of  the  loan,  or 
refinance  a  loan  under  prescribed 
conditions  (see  §122.6-1).  In  addition. 
the  regulations  provide  for  the  granting 
of  grace  periods  and  moratoria  on 
payments  under  certain  prescribed 
conditions  (see  §§  122.6-2  and  3  and 
Part  131  [(Loan  Moratorium  Program)  of 
this  Title)). 

As  the  regulations  in  §  122.7  indic;afe, 
SBA  is  statutorily  permitted  to  make  a 
direct  loan  in  the  amount  of  $350,000, 
but  has  administratively  limited  the 
available  amount  of  a  direct  loan  to 
Si .50.000  per  borrower.  In  immediate 
participation  loans,  SBA  is  authorized  a 
participation  of  90  percent  of  the  loan  or 
$350,000  whichever  is  less.  However, 
again  by  regulation  SBA  has  limited  its 
participation  to  75  percent  of  the  loan  or 
$150,0(X).  whichever  is  less.  With  respect 
to  guaranteed  loans,  SBA's  exposure 
cannot  exceed  $500,000  in  any 
circumstance.  The  regulations  also  set 
forth  statutorily  prescribed  percentages 
of  SBA  guaranty  for  certain  sized  loans 
[see  §  122,7-3(a)-(c)]. 

Section  122.8  prescribes  the  interest 
rates  which  may  be  charged  with 
respect  to  the  various  types  of  SB.\ 
loans.  These,  too.  are  statutorily 
prescribed  [(see  section  7(a)(4)  of  the 
Small  Business  Act)].  Of  note  is  §  122.8- 
4  of  the  final  regulations  which 
prescribes  SBA  policy  with  respect  to 
fluctuation  of  interest  rates.  Section 
120.3(b)(2)  of  the  former  regulations.  13 
CFR  120.3(b)(2),  authorizes  a 
participating  lender  to  charge  a 
fluctuating  interest  rate  which  couid  be 
changed  no  more  frequently  than 
quarterly  after  an  initial  rate  period  of  at 
least  one  full  quarter.  Section  122.8-4,  as 
stated  herein,  permits  the  fluctuation  to 
commence  on  the  first  business  day  of 
the  month  following  full  disbursement 
with  subsequent  fluctuations  no  more 
frequently  than  monthly.  The  final 
regulation  provides  that  the  base  rate  is 
the  low  New  York  prime  rate  as  printed 
in  a  national  daily  financial  nev/spaper. 
This  provision  will  clarify  the 
uncertainty  inherent  in  the  previous 
regulation  which  referred  only  to  the 
prime  rate  as  published  in  the  media.  In 
addition,  the  regulation  clarifies  the 
amortization  of  the  loan  by  allowing  an 
interest  spread  of  up  to  three  percentage 
points.  The  previous  regulation  made  no 
reference  to  such  spread.  The  final 
regulation  allows  SBA  to  authorize 
unequal  payments  in  order  to  amortize 
the  loan.  This  is  not  in  the  present 
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regulation  but  does  reflect  present 
policy  and  good  lending  practice 

Subpart  B  of  Part  122  sets  forth 
provisions  for  special  purpose  loans. 
These  regulations  contain  provisions 
concerning  small  general  contractors, 
organizations  for  the  handicapped,  low- 
income  areas,  energy  conservation, 
exporters,  qualified  employee  trusts,  and 
loans  to  veterans. 

Section  122.50  describes  the  policy 
and  the  availability  of  loans  to  small 
general  contractors  to  finance 
residential  or  commercial  construction. 
Such  loan  funds  cannot  be  used 
primarily  for  the  acquisition  of  land  (i.e.. 
not  more  than  20  percent  of  the  loan 
proceeds  can  be  used  for  the  acquisition 
of  land). 

This  section  specifies  eight  conditions 
which  must  be  met  in  order  for  these 
loans  to  be  available  (§  122.50-2  to 
§  122.50-9).  These  conditions  are:  (1) 
The  applicant  must  be  a  construction 
contractor  with  a  demonstrated  ability 
in  profitable  construction  or 
rehabilitation  projects  of  a  comparable 
type  and  size;  (2)  the  maturity  of  the 
loan  cannot  exceed  36  months  beyond 
the  estimated  time  to  complete  the 
construction  or  rehabilitation;  (3)  loan 
proceeds  may  only  be  used  for 
construction  or  significant  rehabilitation 
of  structures  for  sale;  (4)  loan  funds 
cannot  be  used  to  purchase  vacant  land 
or  to  operate  or  hold  sental  property  for 
investment  purposes;  (5)  the  constructed 
or  rehabilitated  structure  cannot  be 
rented,  pending  sale,  without  SBA's 
written  approval:  (6)  the  sale  of  the 
property  must  be  both  a  beneficial  and  a 
legal  change  of  ownership  in  the  title  to 
the  property;  (7)  SBA  must  have  at  least 
a  second  lien  on  the  property  as 
collateral;  and  (8)  the  application  must 
include  three  additional  letters  (as 
described  in  §  122.50-9). 

Section  122.51  details  the  authorized 
loans  to  assist  organizations  for  the 
handicapped  or  to  assist  handicapped 
individuals  in  establishing,  acquiring  or 
operating  a  small  business  concern. 
Section  122.51-2  contains  definitions  of 
various  terms  used  in  this  section.  It 
defines  the  terms  "HAL-1."  '■FiAI/-2," 
"organization  for  the  handicapped." 
"handicapped  individual."  and 
"supportive  services."  HAL-1  applicants 
must  submit  evidence  that  the 
organization  has  the  capability  and 
experience  to  successfully  perform  the 
HAL-1  requirements  (§  122.51-^(b)l.  'n 
addition,  pursuant  to  §  122.51-5(a),  these 
applicants  must  submit  copies  of 
bylaws,  incorporation  papers,  or  other 
evidence  that  they  meet  the  definition  of 
HAL-1  organizations.  This  application 
must  also  show  that  private  credit  is  not 
available  and  that  funds  from  other 


government  progra-Tis  are  not  being 
duplicated  by  SBA.  An  applicant  for  an 
HAL-2  type  loan  must  submit  written 
information  from  a  physician. 
psychiatrist  or  other  qualified 
professional  as  to  the  permanent  nature 
of  the  handicap  and  the  limitations  it 
places  on  the  applicant  )§  122.51-5(b)). 
Section  122,51-6  describes  the  uses  to 
which  the  proceeds  of  both  HAL-1  and 
HAL-2  loans  may  be  put. 

Section  122.52  authorizes  loans  to 
establish,  preserve  or  strengthen  small 
business  concerns  (1)  located  in  areas 
with  high  proportions  of  unemployed  or 
low-income  individuals,  or  (2)  owned  by 
low-income  individuals. 

Section  122.53  describes  the 
authorized  loans  to  assist  small  business 
concerns  to  utilize  energy  measures 
designed  to  conserve  the  Nation's 
energy  resources.  Section  122.53-2 
defines  what  the  term  "energy 
measures"  encompasses,  including: 
solar  thermal  energy  equipment; 
photovoltaic  cells;  hydroelectric  power 
equipment;  and  wind  energy  conversion 
equipment.  Loan  proceeds  may  be  used 
to  acquire  vacant  land  necessary  for  the 
construction  of  a  plant  and  any  "other 
equipment  or  materials  which  are 
required  to  effectively  employ  eligible 
energy  measures  (§  122.53-3).  Section 
122,53-4  recognizes  that  because  greater 
risk  may  be  associated  with  these 
energy  measures,  the  status  of  these 
loans  need  not  be  as  s6und  as  for  other 
loans  authorized  under  Subpart  B. 

Section  122.54  sets  forth  the 
provisions  governing  an  authorized 
revolving  line  of  credit  for  pre-export 
financing  and  for  export  purposes  to 
enable  small  concerns  to  develop 
foreign  markets.  An  applicant  for  an 
Export  Revolving  Line  of  Credit  must 
have  been  in  operation  for  12  full 
months  before  filing  an  application  in 
order  to  be  eligible,  but  SBA  may  waive 
this  requirement  if  the  management  of 
the  applicant  has  sufficient  export  trade 
experience  or  other  management  ability 
(§  122.54-2).  The  proceeds  of  such  a  loan 
may  only  be  used  to  penetrate  or 
develop  a  foreign  market  and  to  finance 
labor  and  materials  for  pre-export 
production  (§  122.54-3).  This  subsection 
then  gives  a  few  examples  of  what 
would  constitute  both  eligible  and 
ineligible  uses  of  proceeds.  These  stated 
examples  are  by  no  means  intended  to 
be  exclusive.  Section  122.54-5  requires 
that  only  collateral  that  is  located  in  the 
United  States,  its  territories  and 
possessions  will  be  acceptable  security 
for  these  loans.  In  addition,  applications 
for  these  loans  must  contain  a  projected 
cash  flow  chart  for  the  term  of  the  loan 
and  monthly  progress  reports  (§  122.54- 
6). 


Section  122.55  describes  the 
specifications  for  authorized  guaranteed 
loans  to  qualified  employee  trusts  Such 
guaranteed  loans  are  authorized  to 
finance  growth  and  to  effect  a  change  of 
ownership  in  business  concerns  that  are 
small  or  that  would  be  small  after  the 
purchase  is  accomplished  (§  122,55-1). 
Section  122  55-2  contains  defir.i'.ions  of 
various  terms  used  in  this  section.  It 
defines  the  terms  "employee," 
"employee  organization."  "employee 
trust."  "employer  concern.'    "ESOP," 
"qualified  employee  trust,"  and 
"qualifying  employer  securities."  These 
definitions  do  not  amend  or  modify  the 
definitions  in  the  Internal  Revenue 
Code,  and  the  regulations  thereunder,  or 
the  Labor  Department  definitions. 
Section  122,55-3  clarifies  the  fact  that 
the  $500,000  statutory  limit  which  SBA 
may  guarantee  applies  to  the  combined 
total  of  all  obligations  of  the  qualified 
employee  trust,  the  employer  concern 
and  all  its  other  affiliates  m  the 
aggregate.  The  individual  personal 
assets  of  the  employee-cwners  cannot 
be  considered  m  determining  whether  to 
guarantee  a  loan.  However  SB.\  may 
consider  business  experience  where 
certain  employee-owners  assume 
managerial  responsibilities  f§  122,55- 
4(c)),  Paragraph  §  122,55-5(3)  specifies 
eight  requirements  which  must  be  met  in 
order  for  a  qualified  employee  trust  to 
be  eligible  for  an  SBA  loan  guarantee. 
including  the  prov-sion  that  the  SBA 
guarantee  loan  can  onl>  be  used  for  the 
purchase  of  qualifying  employer 
securities.  Pursuant  to  §  122,55-5(b).  in 
order  for  a  trust  to  be  treated  as  a 
qualified  employee  trust  for  the 
purposes  of  an  SBA  loan  guaranty,  such 
Mrust  must:  (1)  Be  maintained  by  an 
employee  organization  which  represents 
at  least  51  percent  of  the  employees  of 
such  concern:  (2)  be  part  of  a  plan  which 
constitutes  an  employee  benefit  plan 
under  the  Labor  Department  regulations 
implementing  ERISA,  provided  the  plan 
contains  certain  specified  requisites; 
and  (3)  enter  into  an  agreement  with 
SBA  setting  forth  the  eight  requirement 
cited  in  paragraph  (a)  of  §  122.55-5. 

The  veterans  loan  program  is  set  forth 
in  Sections  122,56—122,56-4,  The 
specific  statutory  authority,  as  stated  in 
Section  122.56-1  may  be  found  in  the 
Veterans  Small  Business  Loan  Act  of 
1981  (Pub.  L,  97-35)  and  the  Second 
Continuing  Resolution  of  1983  (Pub,  L. 
97-377),  Section  122  56-2  states  that  it  is 
a  direct  loan  program.  Section  122,58-3 
sets  forth  the  eligibility  rules.  Section 
122.56-4  prescribes  that  the  veteran 
status  may  be  used  only  once. 
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Public  Comments 

SBA  received  three  public  comments 
concerning  this  rule  as  published  in 
proposed  form  in  the  Federal  Register  on 
September  25,  1984  (49  FR  37614).  Two 
of  the  three  comments  addressed  the 
Handicapped  Assistance  Loan  Program 
(HAL).  One  commenler  suggested  that 
the  regulations  include  a  statement  of 
SBAs  long  standing  policy  that  HAL-1 
applicants  are  not  subject  to  SBA  size 
eligibility  regulations  (13  CFR  Part  121). 
Another  stated  his  belief  that  the 
proposed  §  122.51-6  was  overly 
restrictive  as  it  required  HAL-1  loan 
proceeds  to  be  used  primarily  for  direct 
labor  and  materials  expenses.  That 
commenter  also  objected  to  the 
proposed  requirement  that  the  eligibility 
of  HAL-1  applicants  be  confirmed  by  "a 
state  vocational  rehabilitation  agency," 
and  the  absence  of  a  statement  of  the 
statutory  requirement  that  reasonable 
doubts  concerning  a  concerns  ability  to 
repay  should  be  resolved  m  favor  of  the 
applicant.  The  third  commenter  objected 
to  SBAs  so-called  "opinion  molder  rule" 
which  precludes  SBA  loan  assistance  to 
small  concerns  engaged  in  the  creation, 
organization,  expression,  dissemination, 
propagation  or  distribution  of  ideas, 
values,  thoughts,  opinions  or  similar 
intellectual  property,  regardless  of 
medium,  form  or  content. 

SBA  has  reviewed  and  evaluated 
these  comments  as  well  as  suggestions 
from  other  SBA  employees  and  has 
modified  the  proposed  regulations, 
where  appropriate.  SBA  has  added  a 
sentence  to  §  122.51-2  clarifying  that 
HAL-1  applicants  are  not  subject  to 
SBA  size  eligibility  regulations.  SBA  has 
also  modified  section  122.51-6(a)  to 
specify  that  proceeds  may  be  used  for 
legitimate  business  purposes  similar  to 
other  SBA  loans,  except  that  funds  may 
not  be  used  for  supportive  services. 

SBA  notes  that  the  language  of  the 
eligibility  confirmation  requirement: 
"recognition/approval  by  a  state 
vocational  rehabilitation  agency"  is 
followed  by  the  qualifying  phrase  "or 
other  evidi-nce  that  it  meets  the 
definition  of  a  H.AL-1  organization." 
SBA  believes  this  phrase  expresses 
SBAs  intent  that  recognition  or 
approval  by  a  state  vocational 
rehabilitation  agency  not  be  the  only 
type  of  acceptable  eligibility 
confirmation.  Nevertheless,  in  order  to 
clarify  this  intent,  §  122.51-5(a)  has  been 
modified  to  read  ".  .  .  recognition/ 
approval  by  an  appropriate  State,  local, 
or  Federal  rehabilitation  agency  or  other 
evidence.  ,  ."  SBA  did  not  modify  the 
regulations  as  a  result  of  the  comment 
concerning  an  applicant's  ability  to 
repay.  Section  122.51-4(a)  clearly 


outlines  this  provision  and  we  believe 
that  reiteration  in  other  parts  of  the 
regulation  is  unnecessary. 

SBAs  policy  of  excluding  media- 
oriented  businesses  from  loan 
assistance  is  longstanding  and  was  not 
proposed  in  the  September  25,  1984 
Federal  Register  for  purposes  of 
substantive  evaluation,  but  rather  as 
part  of  an  organizational  revision. 
Therefore.  SBA  has  no  intent  to  alter 
this  well-established  policy  at  this  time. 
SBA  will  consider  the  commenler's 
statements  as  part  of  a  study  evaluating 
all  of  the  exceptions  to  SBA  business 
loan  eligibility. 

The  following  changes  have  been 
made  in  the  proposed  rule  in  response  to 
internal  SBA  suggestions. 

Section  120.101-2(e)  was  rewritten  to 
improve  clarity.  A  phrase  was  added  to 
subsection  120.101-2(f]  prohibiting  loans 
to  firms  that  have  principals  who  are 
incarcerated,  on  probation  or  parole. 
This  prohibition  is  now  extended  to 
include  ".  .  .other  persons,  including 
hired  managers,  who  have  or  will  have 
the  authority  to  speak  for  and  commit 
the  borrower  in  the  management  of  the 
business."  The  inclusion  of  this  item  is 
consistent  with  present  practice.  A 
sentence  was  added  to  §  120.103-2  in 
reference  to  SBAs  credit  evaluation  as 
follows:  "The  Agency  may  obtain  from 
credit  reporting  agencies  the  applicant's 
credit  history  and  rating."  This  addition 
serves  to  codify  the  long  standing 
practice  of  SBA  to  obtain  commercial 
credit  reports  on  loan  applications. 

Section  120.202-1  has  been  clarified  to 
state  the  basic  present  rule  that  a  lender 
may  demand  that  SBA  purchase  the 
guaranteed  percentage  if  borrower  has 
defaulted  in  payment  of  any  installment 
of  principal  or  interest  when  due  and  if 
the  default  continues  uncured  for  more 
than  60  days  (or  less  if  SBA  agrees). 

Section  120.202-5  and  §  120.204-2(a)(7) 
describe  circumstances  where  SBA  is 
not  bound  to  repurchase  and  when  SBA 
may  approve  the  liquidation  of 
collateral.  They  have  been  expanded  to 
include  failure  to  disclose  material  facts, 
false  statements,  or  material 
misrepresentations  made  to  SBA  during 
the  life  of  the  loan. 

Section  120.302-1  (d)  has  been 
modified  to  specify  time  frames  that 
constitute  "prompt  notice".  Section 
120.303-2  has  been  modified  to  require 
audited  financial  statements  instead  of 
"financial  reports,".  Section  120.304  has 
been  modified  to  change  "Audit  Division 
of  SBA"  to  "Office  of  Inspector  General, 
Audit  Division".  Proposed  §§  120.305 
through  120.305-8  have  been  deleted 
because  suspension  of  eligibility  to 
participate  with  SBA  is  now  addressed 


in  13  CFR  134.  and  the  final  §  120.305  is 
effectively  a  cross-reference  to  the 
procedures  prescribed  in  Part  134. 

Section  122.54-2  has  been  modified  to 
permit  exceptions  to  the  general  rule 
that  applicants  for  an  Export  Revolving 
Line  of  Credit  must  have  been  in 
operation  for  twelve  (12)  full  months 
before  filing  an  application  with  SBA. 
This  change  was  published  as  a  final 
rule  in  the" Federal  Register  (49  FR  32845) 
on  a  date  that  was  too  late  to  be 
incorporated  into  the  proposed  rule.  In 
addition,  some  minor  edits  and  cross 
references  have  been  added  to  various 
subsections  to  promote  the  clarity  of  the 
narrative  and  to  assist  the  user  in 
locating  related  texts.  This  final  rule 
also  incorporates  final  regulations 
published  since  the  publication  of  this 
proposal.  The  rules  on  the  central 
registration  for  the  secondary  market 
published  on  October  11, 1984,  (49  FR 
39837),  appears  in  place  in  subpart  F  of 
Part  120;  the  final  rule  on  sale  of  the 
guaranteed  portion  published  on 
November  2,  1984  (49  FR  44091).  appears 
in  Sections  120,301-2  and  120.301-3;  and 
the  final  rule  promulgating  the  Preferred 
Lenders  Program  published  on 
December  31,  1984  (49  FR  50605). 
appears  in  place  in  Subpart  D  of  Part 
120. 

Compliance  With  the  Regulatory 
Flexibility  Act.  (5  U.S.C.  601  el  seq.), 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act,  44  U.S.C.  Ch. 
35 

As  indicated  above,  this  final  rule  is 
primarily  a  reorganization  of  existing 
regulations  and  a  revision  of  certain  of 
the  provisions  to  promulgate  statutorily 
mandated  changes  in  the  operation  of 
SBAs  business  financial  assistance 
program.  Taken  as  a  whole,  these  final 
rules  do  constitute  major  rules  for  the 
purpose  of  E,0. 12291  and  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
for  the  purpose  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  In 
this  regard,  the  rules  provide  the  general 
framework  by  which  an  annual  program 
of  approximately  S3. 5  billion  is 
administered.  Under  this  program.  SBA 
annually  approves  approximately  25.000 
small  business  applicants  for  business 
loan  assistance. 

1.  Description  of  Potential  Bf^nefits 

The  benefits  to  be  derived  from  this 
rulemaking  are  non-financial  in  nature. 
This  rulemaking  con.stitufes  a 
procedural  simplification  of  our  present 
regulations  which  should  assist  ail 
business  loan  applicants  in 
understanding  the  program.  It  eliminates 
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repetitious  regulations,  more  clearly 
codifies  existing  policies,  and  updates 
the  regulatory  format  governing  the 
program  to  reflect  statutory  changes. 

2.  Potential  Costs 

These  final  regulations  impose  no 
costs  in  and  of  themselves,  with  one 
exception.  Examin.ition  fees  for  existent 
non-bank  lenders  of  which  there  are 
only  16,  would  be  increased  by  doubling 
both  the  base  fee  and  the  additional  fee 
calculation. 

3.  Net  Benefits 

Since  no  additional  costs  will  be 
imposed  on  the  vast  majority  of  entities 
affected  by  this  regulation,  the  net 
benefits  of  the  rule  will  result  from  a 
sim.pler  application  and  administration 
procedures  for  business  loans  and  a 
clearer  statement  of  SBA's  policies 
regarding  such  loans. 

4.  Alternative  Approaches 

These  final  rules,  as  indicated  above. 
constitute  a  necessary  general 
reorganization  and  an  incorporation  of 
certain  statutory  requirements.  In  lieu  of 
this  reorganization,  SB.A  could  have  left 
unchanged  the  regulation  governing 
business  loans  or  could  have  created  a 
series  of  new  parts  each  representing  a 
separate  loan  program.  SBA  believes 
this  reorganization  is  more  logical, 
easier  to  follow  and  less  cumbersome 
than  either  of  the  other  alternatives. 

5.  Reporting  or  Recordkeeping 
Requirements 

These  final  regulations  do  not 
duplicate  or  overlap  any  existent 
regulations.  They  impose  no  new 
application  or  recordkeeping 
requirements.  Since  there  are  no 
additional  application  or  recordkeeping 
requirements  imposed  by  this  final 
regulation,  this  reorganization  is  not 
subject  to  the  Paperwork  Reduction  Act, 
44  U.S.C.  Ch.  35. 

However,  inherent  in  this  regulation 
are  the  requirements  that  applicants 
provide  information  and  records  to  SBA 
to  enable  determination  of  eligibility 
and  creditworthiness.  Such 
requirements  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  and  their  appropriate 
approval  numbers  are  cited  in  the  text  of 
the  rule.  Professional  assistance  in 
preparing  such  material  m.ay  be 
required,  i.e..  accounting  or  bookkeeping 
assistance.  Normally,  however, 
applicants  are  capable  of  preparing  the 
applications  themselves.  The  statutory 
basis  for  these  proposed  rules  are 
section  5(b)(7),  15  U.S.C.  634(b)(7)  and 
section  7(a).  15  U.S.C.  630(a)  of  the  Small 
Business  Act.  as  amended. 


The  following  table  provides  a  cross 
reference  to  specific  regulations  as  they 
appear  in  both  the  existing  regulations 
and  this  final  rule.  Because  of  repetition 
in  the  existing  regulations  and  because 
these  final  regulations  represent  a 
rearrangement  of  some  sections,  several 
previously  existing  citations  may  have 
the  same  citation  as  a  reference  or  may 
have  more  than  one  citation  in  the  final 
regulations  as  a  reference.  Those 
instances  in  which  Pub.  L.  97-35  appears 
as  a  reference  indicates  our  authority 
was  modified  by  the  new  law.  Use  of  the 
I  word  "out"  appears  as  the  indication 
that  the  existing  regulation  was  dropped 
in  this  final  rule. 

118.1(8) 122.51-2(8)— 122.51  -6. 

n8.1(b} 122.51. 

118.2  (a)  and  (b) Out. 

118.2(c) 120.101-1. 

118.2(d) 120.2-1. 

118.2(6} 122.51-2(0)— PL  97- 

35. 

118.2(f) 122.51-2(d)— PL  97- 

35. 

118.2(g) 122.51-2(a). 

118.2(h) 122.51-2(b).       . 

118.11(a)  and  (a)(1) 122..51-2(c)— 122.51-5. 

118.11(a)(2),  (i).  and        120.103-2. 

(ii). 
118.11(a)(2)  (iii)  and        122.51-5. 

(iv). 

118.11(b) 122.51-2(d)-122.4. 

118.11(b)(1) 120.103-1. 

118.11(c) 122.51-*. 

118.11(d) 122.51-5(b). 

118.21(a) 122.51-6. 

118.21(b) Out. 

118.31(a)  and  (a)(1) PL  97-35—122.7. 

118.31(b) 122.51-3. 

118.31(c) PL  97-35—122.8. 

118.31(d) 120.202-3. 

118.31(e) 122.6-1—122.6-2. 

118.41(a)  and  (a)(1) 120.3-4. 

118.41(a)(2) 122.7-2—122.7-3. 

118.41(a)(3) 120.104. 

118.41(a)(4) 120.301-1. 

118.51(a)  and  (a)(1)-       120.103-2. 

(3). 

118.51(a)(4) 120.103-2. 

118.51(a)(4)(i) 122.51-4(a). 

118.51(a)(5) 120.103-2(0). 

118.51(a)(5)(i) 122.51-4(0). 

118.51(a)(5)(ii) 122.51-4(0). 

118.51(a)(6) 120.103-2. 

118.51(a)(6)(i) 122.51-»(b). 

118.61..... 12.5—120.103-3. 

118.71(a) 122.4. 

118.71(b) 122.51-5(a). 

119.1 PL  97-35—122.52. 

119.2  (a)  and  (b) 122.52. 

119.2(c) Out— PL  97-35. 

119.11 120.2. 

119.21  (a),  (b).  and  122.52. 
(b)(1). 

119.21(b)(2) Out. 

119.21  (c)  and  (d) 122.52— 120.101-2(a). 

119.21(e) 122.52. 

119.21(0 120.103-1. 

119.31(a) 122.7. 

119-31(b) 122.5—122.6 

PL  97-35. 


I   119.31(c)(1) 122.8-1 

i    119.31(c)(2) 122.8-2 

119.31(o)(3) 120.202-3. 

119  31(d) 120.103-2(0). 

119.41(a) 122.7-3— PL  97-35. 

119.41(b) 122.7-2— PL  97-35. 

119.51  (a)  and  (b) 120.103-2—122.52. 

,    119.51(c) 120.103-2. 

119.51(d) 120.103-2(b). 

119.51(e) Out— PL  97-35. 

119.61 122.5-3. 

119.71 „ 122.4. 

;    119.81 122.52. 

119.91 Out- PL  97-35. 

120.1(a) 1201. 

,    120.1(b) 120.2-5. 

I    120.1(c) 120.2-6. 

120.1(d) 120.2-2. 

120.2(a) 120.103-1. 

120.2(b)  and  (b)(1) 120.3-4. 

102.2(b)(2) 122.7  -2  and  -3. 

120.2(b)(3) 120.301-1. 

120.2(c)(1) 120.103-2. 

120.2(c)  (2)  and  (3) 120.102  -6  and  -7. 

120.2(c)(4) 120.101-l(b). 

120.2(c)(5) 120.101-1(0). 

120.2(d)(l)(i) 120.102-1. 

120.2(d)(l)(ii) 120.102-3. 

120.2(d)(l)(iii) 120.102-4. 

120.2(d)(l)(iv) 120.102-11. 

120.2(d)(2) 120.102-5. 

120.2(d)(3) 120.101-2(a). 

120.2(d)(4) 120.101-2(b). 

120.2(d)(4)(i) 120.101-2(b). 

120.2(d)(4)(ii) 120.101-2(b). 

120.2(d)(4)(iii) 120.101-2(b). 

120.2(d)(4)(iv) 120.101-2(b). 

120.2(d)(4)(v) 120.101-2(b). 

120.2(d)(4)(vi) 120.101-2(b). 

120.2(d)(4){vii) 120.101-2(b). 

120.2(d)(5) *.  120.101-2(0). 

120.2(d)(6) 120.102-8. 

120.2(d)(7) 120.102-8—122.50. 

120.2(d)(8) 120.102-9. 

120.2(d)(9) 120.101-2(d). 

120.2(d)(10) 120.101-2(8). 

120.2(d)(ll) 120.101-2(f). 

120.2(d)(12) 120.101-2(g). 

120.3(a) 122.6—122.6-1. 

120.3(b)(1) 120.104. 

120.3(b)(l)(i) Out. 

120.3(b)(l)(ii) Out. 

120.3(b)(1)  {iii)-{iv) 120.104. 

120.3(b)(2)(l)  and  (ii) ...  122.8— PL  97-35. 

120.3(b)(iii)(A) Out. 

120.3(2)(iii)(B) 122.8-4 

120.3(b)(2)(iv) 122.8-3. 

120.3(b)(2)(v) 120.202-3. 

120.3(b)(2)(vi) 120.202-4. 

120.3(b)(3) 120.104-2  (a)  and  (b). 

120.3(b)  (5)  and  (5)(i)...  120.104-2  (d)  and  (e). 

120.3(b)(5)(il) 120.104-2  (d)  and  (f). 

120.3(b)(6) 120.103-2(8). 

120.4(a) 120.300. 

120.4(a)(1) 120.301-5(a). 

120.4(a)(2) 120.301-S(b). 

120.4(a)(3) 120.301-5(0). 

120.4(a)(4) 120.301-5(d). 

120.4(b) 120.302. 

120.4(b)(1) 120.302-l(a|. 

120.4(b)(2) 120.302-1. 

120.4(c)(1) 120.300. 

120.4(d) 120.305. 

120.4(d)(1) 120.305-1. 

12n.4(d)(2) 120.3a'>-2. 
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J)(3) 120.305-3, 

d)|4) 120.305-4. 

d||5)   „ 120.305-5. 

d)(6) 120.305-6. 

dH7| 120.305-7. 

'J)(8) 120.305-8. 

a  1(1) 120.102-10. 

a|(2) 120.301-3. 

h!(21(i| 120.103-2  (d)  and  (< 

a|(2)lii) Out. 

all  3) 120.301  -2—120.301- 

al(4) 120.301-4. 

b) 120.302. 

b)(1) 120.302-2(d). 

b|(2) 120.302-l(c). 

b)(3) 120.302-1(6). 

b)|41 120.302-llf). 

b)(5) 120.302-1(g). 

bl|6) 120.302-l(h) 


b)|7). 
bj(81. 


120.302-1(1]. 
120.302-1(1), 

(1) 
120.302-l(nil 
Out. 


(k|.  and 


bl(9) 

b)(10) 

b)(11] 120.302-1  (n). 

b)(12) 120.302-1  (o). 

b)(13)  120.302-1  (p). 

b)(14) 120.302-1  (q). 

a) 120.303-1. 

b) 120.303-2. 

c) 120.303-3. 

d)(l) 120.303-4. 

d)(2) 120.303-5. 

d)(3) 120.303-6. 

120.304 

122.1 

a) 120-1—120  103-1. 

b) 120.103-1. 

c) 120.103-2. 

d] 120.103 


d|(l) Out. 

d)(2) Out. 

d)l3) Out. 

e| 122.4 

n 120.2-3 — 120  2-6 

3 1224 

4 Out. 

5  (a)  and  (b) 122.7— PL  97-35 

6 Out 

7 120.3-2-122.7-2. 

8 120.3-1 

9 Out  PL  97-35 

10(.i)  (1)-(4) Out. 

10(a)(5) 120.202-1. 

10(a)(R) 120.202-2—120.202-5, 

lOfbJd)  (i}-(iii) Out, 

■10(bl(ll(iv) 120,202-5(e). 

10(b)  (2)  and  (3) Out. 

11 Out. 

12 Out. 

13 120.102. 

14 122.6-1 

15 122.5. 

■  15-1-3 120.103-3. 

16(a)-(d) 120.103-2. 

.16(d)(1).  (e),  (f).  120.103-2. 
nd  (8). 

17 122.6-1. 

18 „ 120.104-2(e). 

19 122.5-5, 

20(d) 120.200-1. 

20(b) 120200-2. 

20(c)(1) Out. 

20(c](2) 120.201. 

20(d) Out. 


122.21 120.203. 

12Z22  (aHd) 120.204. 

122.23(a) 1 20.2O1-1 . 

122.23(b)  (l)-^7) 120.204-2. 

122.24  (a}-(d) 122.204-i 

122.25  (a)-(c) 120.204-2. 

122.100 120.400. 

122.101 120.401. 

122.102 120.402-1. 

122.103 120.402-2. 

122.104 120.403-1. 

122.105 120.403-2. 

122. 106 120.403-3. 

122.107 120.403-4. 

122.108 120.403-5. 

122.109 120.403-6. 

122.110 120.403-7. 

122.111 120.404. 

122.112 120.405. 

122.113 120.406. 

122.302 122.55-2. 

122.303 122.55-1. 

122  304 122.66-1—122.55-3. 

122.305(a) 122.5.5-5. 

122.305(b) 122.55-4(a). 

122.305(c) 122.55-^(b). 

122.305(d) 122.55-4(c). 

122.305(e) 122.55-4(c). 

122.305(f) 122.55-5. 

122.306(a) 122  55-5(3). 

122.306(b) 122.55-5(b). 

122.307 122.55-l(b). 

122.308(a) 122.55-4{c). 

122.3081b) 122.55-4(b). 

122.308(c) 122.55-4(b). 

122.308ld) — 122.55-4(b). 

122.309 _...  120.103-1. 

122.400 122.54-1—122.54-3. 

122.401 122.54-2. 

122.403 122.54-4. 

122.404 122.54-1. 

122.405 122.54-5. 

122  406 122.54-6. 

122.501 122.56-1. 

122.502 122.56-2. 

1 22.503 122.56-3. 

122.504 122.56-4. 

122.601 120.601. 

122.602 120.602. 

122.603 120.603. 

122.604 120.604-1. 

122.605 120.604-2. 

12  606 120.605-1. 

122.607 120.605-2. 

130.1 122.53-1. 

130.2 122.53-1. 

130.3 122.53-2. 

1 30.4 1 20.101 . 

1 30.5 120.301-5. 

1 30.6 122.53-3. 

130.7 122.53-4. 

130.8 122.5-1. 

130.9 122.7. 

130.10 „ 122.8. 

130.11 i22.6. 

130.12 1224. 

130.13-15 Out  PL  97-35. 

Table  1 Table  1.  Pt.  122. 

List  of  Subjects 

13  CFR  Part  120 

Loan  programs /business.  Small 
businesses. 


13  CFR  Part  122 

Handicapped,  Employee  benefit  plans. 
Loan  programs/business,  Small 
businesses,  Trusts  and  trustees,  Energy, 
Grant  programs/energy,  Loan  programs/ 
energy,  Solar  energy. 

Accordingly,  pursuant  to  the  authority 
in  Section  5(b)(6)  of  the  Small  Business 
Act  (15  U.S.C.  631  et  seq)  Parts  118.  119, 
and  130,  Chapter  1  Title  13  of  the  Code 
of  Federal  Regulations  are  repealed  and 
Parts  120  and  122  are  revised  to  read  as 
follows: 

PART  120— BUSINESS  LOAN  POLICY 

Sec, 

120.1  General. 
120.1-1     Scope. 
120.1-2     Pilot  programs. 
120.1-3    Savings  clause. 

120.2  Definitions. 
120.2-1     Act. 
120.2-2    Associate. 

120.2-3     Financial  assistance. 
120.2-4     Financial  institution. 
120. 2-5     Lending  institution  or  lender. 
120.2-6     Participant  and  participating  lender. 
120.2-7     Qualified  indian  tribe. 
120.2-8    Small  Business  Lending  Company 
(SBLC). 

120.3  Type  of  loans. 
120.3-1     Direct  loans. 

120.3-2     Immediate  Participation  (IP)  loans. 
120.3-3     Guaranteed  (GP)  loans. 
120.3-4     Priority  of  loan  type. 

Subpart  A— Loan  Making  Policy 

120.100  General. 

120.101  Eligibility  of  applicant. 
120.101-1     Applicant  business  concern. 
120.101-2    Type  of  businesses, 

120.102  Limitation  of  loan  purposes, 
120,102-1     Refinance  unsecured  loans. 
120,102-2     Revolving  credit, 
120.102-3     Pay  obligations  to  owners, 
120  102-4     Refund  debt  to  SBIC, 
120.102-5    Speculation, 

120.102-6     Change  of  ownership. 
120.102-7     Recreational  or  amusement 

enterprises. 
120,102-6    Investment  in  property. 
120,102-9     Monopoly, 
120,102-10     Conflict  of  interest. 
120,102-11     Replacement  of  funds. 

120.103  Lending  criteria, 
120,103-1     Evidence  of  need. 
120.103-2     Credit  evaluation. 

120  103-3     Reconsideration  after  decfine, 

120.104  Fees, 
120,104-1     Guaranty  fees, 

120,104-2     Service  and  commitment  fees. 

120.105  Other  legal  requirements. 

Subpart  B — Loan  Administration 

120.200  General- 

120.200-1     Servicing  direct  or  immediate 

participation  loans. 
120.200-2     Servicing  guaranteed  loans. 

120.201  Servicing  requirements. 
120.201-1     SBA's  prior  consent  request. 

120.202  SBA  purchase  of  guaranteed  loans. 
120.202-1     SBA  purchase  determination, 
120202-2    No  waiver. 


Federal  Register  /   Vol.  50.  No.  60  /  Thursday,  March  28.  1985  /  Rules  and  Regulations  12479 


120.202-3     Rcte  of  iiileresl  lo  borrower. 
120.202^    Accrued  interest  to  holder. 
120.202-5    When  SBA  does  not  purchase. 

120.203  Collection  policy. 

120.204  Liquidiilion  of  loans  and  security. 
120  204-1     Liquidation  policy. 
120.204-2     Koreriii.sure  of  collateral. 

Subpart  C— Loan  Participants 

120.300  Policy 

120.301  Operation  uf  all  loan  participants. 
120.301-1     Preferences. 

120.301-2    Sale  or  transfer  of  guaranteed 

portion. 
120.,301-3    Centralized  registration  of 

guaranty  transfers. 
120.301-4     Service  to  Iwrrovvers. 
120.301-5     Advertisement  of  relationship 

with  SBA. 
120.301-6     Requirement  for  all  participants. 

120.302  Loan  participants  reRulaled  by  SBA. 
120.302-1     Small  business  lending 

companies. 

120.303  Reports  to  SBA  by  small  business 
lending  companies. 

120.303-1     General. 
120.303-2     Financial  reports  lo  SBA. 
120.303-3     Litigation  reports. 
120.303-4     Reports  to  stockholders. 
120.303-5     Reports  of  changes. 
120.303-6    Miscellaneous  reports. 

120.304  Fxamination  of  small  business 
lending  companies. 

102.305  Suspension  and  revocation  of 
eligibility  to  participate. 

Subpart  D— Preferred  Lenders  Program 

120.400  Objcctiv  es  of  preferred  lenders 
program. 

120.401  Definitions  as  used  in  this  subpart. 

120.402  Eligibility  of  preferred  lenders. 
120.402-1     Procedure. 

120.402-2     Factors  v\hich  SBA  shall  consider 
in  determining  eligibility. 

120.403  Characteristics  of  PLP  loans. 
120.403-1     Amount  of  i'l.P  loan  and  of 

mti\imum  guaranteed  portion. 
120.403-2     Maximum  percentage  of  PLP  loan 

to  be  guaranteed. 
120.403-3     Credit  allocation. 
120.403-4     Loan  processing. 
120.403-5     Interest  rales. 
120.403-6     Fees. 
120.403-7     Limitations  on  preferred  lender's 

authority  prohibition  on  reducing 

lender's  exposure;  SB.^  access. 

120.404  Loan  ser\  icing. 
120.404-1     Standard. 
120.404-2     Servicing  actions. 
120404-3    Limitation. 

120.405  Loan  liquidaljcn. 
120.405-1     Scope. 

120.405-2     Standard  and  requirements. 
120.405-3    Final  accounting  report 
120.405-4     Post  audit. 
120.400     Suspension  or  revocation  of 
preferred  lendt.T  status. 

Subpart  E— I  Reserved! 

Subpart  F — Central  Registration  for 
Secondary  Markets 

120.601  StHluturv  provisions. 

120.602  Definitions. 

120.603  Fiscal  and  transfer  agent. 
120.WM  Registration. 

120.604-1     Applicability  of  registration 
function. 


120.6U4-2    Central  registration. 

120.605     CertiFicates. 

120.605-1    Transferability. 

120.605-2    Claim  on  account  of  loss,  theft. 

destruction,  multilated  or  defacement  of 

certificate. 

Subpart  G — Pooling  of  SBA  Guaranteed 
Portions  I  Reserved  1 

Subpart  H— Individual  SBA  Guaranteed 
Portion  Sold  In  ttie  Secondary  Market 
[Reserved] 

Appendix  .\ — Memorandum  of 

L'nderstandmg  Between  the  Small 
Business  .Administration  and  the 
Department  of  Agriculture,  Farmers 
Home  .Administration. 
Authority:  Sec.  5(b)(6).  7(a)  and  7(h)  of  the 

Small  Business  Act,  as  amended.  15  IJ.S.C. 

6.34(b](6)and636(a)and(h). 

§  120.1     General. 

§  120.1-1     Scope. 

This  Part  sets  forth  the  broad  policies 
and  principles  that  the  Small  Business 
Administration  (SBA)  follows  in 
deciding  to  grant  or  deny  Financial 
Assistance  under  the  authority  of 
section  7(a)  of  the  Small  Business  Act. 
15  U.S.C.  636(a),  administering  and 
servicing  loans,  and  overseeing  the 
operations  of  all  loan  participants.  This 
Part  does  not  apply  to  financial 
assistance  provided  under  the 
Development  Company  loan  program 
unless  specifically  referenced  by  Part 
108  of  this  Title,  Frequently  firms 
seeking  a  loan  do  not  need  financial 
assistance  but  are  in  need  of 
management  or  financial  counseling. 
SBA  will,  in  these  cases,  provide  such 
assistance  through  its  various 
counseling  programs. 

§  120.1-2    Pilot  programs. 

(a)  In  order  to  explore  new  directions 
or  improved  deliv  ery  of  SB.A  services  to 
small  concerns,  the  Administrator  of 
SBA  may  from  time  to  time  publish  a 
notice  in  the  Federal  Register  that 
certain  rules  will  be  suspended  or 
modified  for  a  limited  period  of  time  in  a 
specified  area. 

(b)  Such  notice  in  the  Federal  Register 
shall  clearly  explain  the  reasons  or 
grounds  for  the  suspension  or 
modification  of  SB.A  rules  and  comply 
with  all  applicable  statutes  and 
regulations. 

§  120.1-3    Savings  clause. 

Financial  Assistance  granted  before 
March  26.  1985,  shall  be  governed  by  the 
related  contractual  terms  and  the 
regulations  then  in  effect,  \othing  herein 
shall  bar  SB.A  enforcement  action  with 
respect  to  such  Financial  Assistance 
granted  pursuant  to  contractual  terms  no 
longer  in  use  or  prior  regulations  no 
longer  in  effect.  If  any  section  or  part  of 


a  section  of  these  regulations  shi.1l  be 
adjudged  invalid,  only  that  part  shall  be 
invalid,  and  the  other  parts  shall  not  be 
affected  thereby. 

§  120.1-4    Captions. 

Captions  are  inserted  as  required  by 
the  Federal  Register  for  convenience 
only  and  are  not  part  of  the  substance  of 
these  regulations.  Defined  terms  are 
capitalized  hereafter. 

§  120.2    Definitions. 

The  follovMng  terms  have  the  same 
meaning  where\er  they  are  used  in  this 
Part  dealing  with  loan  programs  or 
Financial  Assistance. 

§  120.2-1     Act 

Ac!  means  the  Small  Business  Act.  as 
amended   15  U.S.C.  631  el  seq. 

§  120.2-2     Associate. 

Associate  means  an  associate  of  the 
Lender.  This  includes  any  of  the 
following  persons  who  have,  or  had,  an 
interest  in  the  apphcant  du.'"ing  the 
period  six  months  before  the  date  of  the 
application  or  at  any  time  there;ifter 
while  the  loan  is  outstanding: 

(a)  An  officer  or  director  of  the 
Lender,  and  emplo\ee  authorized  to 
approve  louns  on  the  Lender's  behalf:  a 
holder  directly  or  indirectly  of  10 
percent  or  more  of  the  value  of  the 
Lender's  stock,  debt  instruments  or 
other  securities:  or  a  close  relative  or 
partner  of  any  such  person. 

(b)  Any  person,  business  or  other 
entity  that,  directly  or  indirectly, 
controls,  is  controlled  by  or  is  under 
common  control  with  the  Lender,  or  a 
close  relative  or  partner  of  such  person. 

(c)  .Any  enterprise  in  which  10  percent 
or  more  of  the  value  of  the  stock  or 
ownership  interest,  debt  instruments 
and  other  securities  are  owned  or 
controlled  by  one  or  more  persons  or 
entities  acting  in  concert  and  named  in 
paragraphs  (a)  and  (b)  of  this  definition 
(except  a  Small  Business  Investment 
Company  licensed  by  SBA),  or  when 
any  such  person  or  entity  is  an  officer, 
director  or  partner, 

(d)  A  "close  relative  "  as  used  in 
paragraphs  (a)  and  (b)  of  this  definition 
only,  means  ancestor,  lineal  descendant, 
brother  or  sister  or  the  lineal  descendant 
of  either,  spouse,  father-in-lav\',  mother- 
in-law,  son-in-law,  daughter-in-law, 
brother-in-law  or  sister-in-law  who  is  a 
m.ember  of  the  person's  household. 

§  120.2-3     Financial  assistance, 

Financial  Assistance  means  an>  SBA 
loan,  whether  made  directly  by  SBA  or 
as  an  immediate  participation  or 
guarantee  loan  made  in  cooperation 
With  a  Financial  Institution, 
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§  120.2-4     Financial  institution. 

Financial  Institution  means  banks,  or 
other  concerns  whose  regular  course  of 
business  entails  the  making  of 
commercial  and  industrial  loans.  The 
terms  participating  leniler.  participant, 
non-bank  lender,  small  business  lending 
company,  bank  or  lender  refer  to 
Financi.il  Institutions  that  are  eligible  to 
participate  with  SR.A  and  have  executed 
participation  agreements. 

§  120.2-5    Lending  institution  or  lender. 

(See  definition  of  Financial  Institution, 
§  12n.2-l  ) 

§  120.2-6    Participant  and  participating 
lender. 

(See  definition  of  Financial  In.stitution. 
§  120.2-4.) 

J  120.2-7    Qualified  Indian  tribe. 

Qualified  Indian  Tribe  means  an 
Indian  tribe,  as  defined  in  section  4(a)  of 
the  Indian  Self-Dcierniination  and 
Education  Assistance  Act  (25  U.S.C. 
4'H)fl),  which  owns  a.-^d  controls  100 
percent  of  a  small  business  concern. 

^  120.2-8    Small  Business  Lending 
Company  (SBLC). 

(See  de-Hiiition  for  Financial 
Institution.  §  120.2^.) 

§120.3    Types  Of  loans. 

§120.3-1     Direct  loans. 

These  loans  are  made  by  SUA  without 
a  Financial  Institution's  participation. 

5  120.3-2     Immediate  Participation  (IP) 
loans. 

These  are  loans  where  either  SBA  or  a 
Financial  Institution  agree  to  purchase 
frt)m  the  other,  immediately  upon 
disbursement,  an  agreed  percentage  of 
each  disbursement 

§  120.3-3    Guaranty  (GP)  loans. 

These  loans,  which  are  referred  to  as 
"deferred  participations"  in  the  Act.  are 
loans  made  by  a  Lender  to  a  small 
business  under  a  guaranty  agreement 
between  the  Lender  and  SB.'\.  The 
agreement  may  be  an  individual 
agreement  that  pertains  to  one  specific 
loan  only  or  a  blanket  agreement  that 
pertains  to  all  such  loans  submitted  by 
the  LendtT  and  approved  by  SB.\.  The 
Lender  advances  the  total  funds  for  the 
loan  and  SBA  agrees  to  purchase,  upon 
demand  by  the  Lender  and  subject  to 
specific  conditions,  an  agreed  portion  of 
the  outstanding  balance 

§  120.3-4     Priority  of  loan  type. 

Every  Mpplicant  for  a  direct  loan, 
immediate  participation  or  guaranty 
loan  must  show  that  the  loan  is  not 
available  without  SB.A  assistance.  In 
addition,  an  applicant  for  a  direct  loan 


must  show  that  neither  an  immediate 
participation  nor  a  guaranty  loan  is 
available;  an  applicant  for  an  immediate 
participation  must  show  that  a  guaranty 
loan  is  not  available. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0016) 

Subpart  A— Loan  Making  Policy 

§  120.100    General. 

This  subpart  outlines  the  general 
loans  policies  covering  eligibility,  basic 
loan  principles,  interest  rates,  fees  and 
other  matters  that  apply  to  all  SBA 
Financial  .Assistance. 

§  120.101     Eligibility  of  applicant. 

§  120.101-1     Applicant  business  concern. 

(a)  Size.  To  receive  Financial 
Assistance  from  SBA  the  business 
applicant  must  qualify  as  a  small 
business  as  defined  in  Part  121  (Size 
Standards)  of  this  Chapter. 

(b)  Loans  to  Agricultural  Enterprises. 
Small  concerns  engaged  in  farming  and 
related  businesses  will  be  assisted  by 
SBA  in  accordance  with  the 
Memorandum  of  Understanding  signed 
by  the  SB.\  and  the  United  States 
Department  of  Agriculture,  F'armers 
Home  Administration  (FmH.A),  which 
appears  as  Appendi>  A  to  this  part. 

(c)  Loans  to  Indian  Tribes.  Eligibility 
of  small  business  concerns  under 
section  7(a)  of  the  Act  shall  not  be 
adversely  affected  because  any  such 
concern  is  owned  or  controlled  by  an 
Indian  Tribe  as  defined  herein  (see 

§  120.2-7). 

§  1 20. 1 0 1  -2    Type  of  business. 

Most  small  concerns  are  eligible  for 
Financial  Assistance.  The  following 
types  of  businesses  are.  however,  not 
eligible  for  SBA  assistance  except  where 
otherwise  stated  in  this  section 
(§  120.101-2). 

(a)  Charitable.  Religious  or  Other 
Non-profit  Institutions.  Eleemosynary 
(charitable)  institutions,  other  non-profit 
enterprises,  government-owned 
corporations,  consumer  and  marketing 
cooperatives,  churches  and 
organizations  prom.oting  religious 
objectives.  An  otherwise  eligible  small 
concern  owned  in  whole  or  in  part  by  a 
private  non-profit  organization  is 
eligible,  as  is  such  a  concern  when 
owned  and  controlled  by  a  qualified 
Indian  Tribe.  Sheltered  workshops  for 
the  handicapped  are  eligible  under  a 
special  program,  see  §  122.51.  Producer 
cooperatives,  including  farm 
cooperatives,  are  eligible  if  "small" 
under  Part  121  of  this  Title,  and  if  they 
are  totally  owned  by  otherwise  eligible 
small  concerns  that  share  a  common 
need,  the  cooperative  is  for  the 


exclusive  use  of  the  members  and  the 
cooperative  provides  raw  materials, 
equipment,  inventories,  supplies  or  the 
benefits  of  research  and  development  or 
the  facilities  for  such  purposes.  For 
qualified  employee  trusts,  see  §  122.56. 

(b)  Media  and  Similar  Concerns. 
Concerns  engaged  in  the  creation, 
origination,  expression,  dissemination, 
propagation  or  distribution  of  ideas, 
values,  thovights.  opinions  or  similar 
intellectual  property,  regardless  of 
medium,  form  or  content,  Financial 
Assistance  to  such  applications  is 
barred  in  order  to  avoid  Government 
interference,  or  the  appearance  of  such 
interference,  with  the  constitutionally 
protected  freedoms  of  speech  and  press. 

(1)  Such  concerns  include: 

(i)  Publishing.  Concerns  that  are 
publishers,  including  so-called  "vanity" 
publishers,  and  producers,  importers, 
exporters  or  distributors  of 
communications,  including  newspapers, 
magazines,  books,  greeting  cards,  sheet 
music,  pictures,  posters,  film,  tape,  live 
broadcasts,  recordings  or  reproductions 
of  sight,  sound  or  musical  programs  or 
products,  motion  picture  theaters  or 
theatrical  productions,  and 
transportation  concerns  limited  to  the 
distribution  or  delivery  of  such  products, 

(ii)  Book  Distributors.  Concerns  that 
are  book  distributors,  that  specialize  in 
selling  products  (books,  newspapers, 
etc.)  that  promote  or  advocate  ideas, 
including  ideological,  political,  artistic 
or  philosophical  viewpoints.  This  does 
not  prohibit  assistance  for  a  general 
merchandise  store  that  is  also  selling 
books,  newspapers,  magazines,  records, 
etc.  or  a  general  (as  distinguished  from  a 
specialized)  book  or  music,  record,  or 
videotape  store. 

(iii)  Schools.  Concerns  operating 
schools  that  teach  academic  subjects. 
Nursery  and  pregrade  schools  are 
eligible  if  they  are  not  primarily  (50%  or 
more  of  the  time)  engaged  in  teaching 
academic  subjects,  and  vocational, 
technical  or  other  nonacademic  schools 
that  do  not  also  teach  academic  subjects 
are  eligible.  English  taught  in  a 
vocational  school  may  be  considered  a 
nonacademic  subject  if  the  instruction 
focuses  on  grammar,  spelling, 
vocabulary,  syntax  or  communications. 

(2)  Financial  Assistance  may, 
however,  be  extended  to: 

(i)  Printing.  A  concern  solely  engaged 
in  commercial  or  job  printing,  if  there  is 
no  common  ownership  or  other 
affiliation  with  another  concern  that  is 
ineligible  under  this  section  (§  120.101- 
2(b)],  and  the  printer  has  no  direct 
financial  interest  in  the  commercial 
success  of  the  material  produced. 
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(ii)  Advertisements  and  Technical 
Material.  A  concern  that  produces 
advertisements  and  promotional 
material  for  a  client's  goods  and 
services  or  technical  or  instructional 
material  relating  to  a  client's  goods  and 
services. 

(iii)  Shoppers'  Nfi'.spapers.  A  concern 
that  publishes  shoppers"  newspapers  or 
circulars  consisting  cf  advertising 
material  only,  u'ithout  editorial, 
narrative  or  filler  material. 

(iv)  Reproduction  of  Material.  A 
concern  that  provides  motion  picture, 
videotape,  sound  recording  or  theatrical 
technical  production  facilities,  or  the 
technical  reproduction  of  motion  picture, 
videotape  or  sound  recordings  without 
editorial  or  artistic  participation, 
provided  that  the  applicant  concern  has 
no  direct  interest  in  the  commercial 
success  of  the  material  produced  and 
that  there  is  no  common  ownership  or 
other  affiliation  between  the  applicant 
and  the  concern  interested  in  the 
success  of  the  material  being  produced. 

(v)  Broadcasting  and  Cable  TV.  A 
concern  operating  a  commercial 
broadcasting  (radio  or  television)  station 
or  a  cable  TV  system  under  the 
regulatory  jurisdiction  of  the  Federal 
Communications  Commission  (FCC)  or  a 
cable  TV  franchise  granted  in 
conformity  with  FCC  standards. 
Concerns  engaged  in  predominantly 
religious  or  political  programming  are 
not  eligible. 

(c)  Gambling.  Concerns  that  derive 
any  part  of  their  annual  gross  receipts, 
including  rental  incom,e,  or  whose 
principal  owner(s)  derive  any  part  of 
their  annual  income  from  gambling 
activities:  Provided,  however,  That  an 
otherwise  eligible  ccncern  shall  not 
become  ineligible  if  it  obtains  less  than 
one-third  of  its  annual  gross  income 
(either  before  the  loan  application  or 
during  the  life  of  the  loan)  from  (1) 
commissions  from  the  sale  of  official 
State  lottery  tickets  under  a  State 
license  or  (2)  from  gambling  activities  in 
those  States  where  such  activities  are 
legal  and  supervised  by  the  State. 

(d)  Illegal  Activities.  Concerns  that 
are  engaged  in  an  illegal  activity  or  are 
engaged  in  the  production,  servicing,  or 
distribution  by  sale  or  otherwise  of 
products  or  services  used  in  connection 
with  an  illegal  activity.  This  includes, 
but  is  not  limited  to,  the  production, 
servicing,  distribution  of  paraphernalia, 
products  or  services  that  are  used  or 
intended  to  be  used  primarily  or 
exclusively  in  connection  with  the 
unlawful  use  of  drugs  or  controlled 
substances. 

(e)  Lending  or  Investment.  'Alter 
Ego".  Concerns  primarily  engaged  in  the 
business  of  lending  or  investing. 


Applicants  that  are  otherwise  eligible 
become  ineligible  where  the  pu.^pose  of 
the  Financial  Assistance  is  to  finance 
investments  that  are  neither  related  nor 
essential  to  the  enterprise;  Provided, 
however,  That  a  small  concern  (holding 
company)  owning  and  leasing  or 
proposing  to  own  and  lease  real  or 
personal  property  to  an  otherwise 
eligible  small  concern  (operating 
company)  shall  be  eligible  if  all  the 
following  conditions  are  met: 

(1)  The  holding  company  must  be  a 
small  business  organized  and  operated 
for  profit  as  an  individual 
proprietorship,  parternship  or 
corporation. 

(2)  It  must  be  in  the  business  of 
owning  and  leasing  real  or  personal 
property  to  the  operating  company. 

(3)  It  must  propose  to  use  loan 
proceeds  for  purposes  that  would  be 
eligible  uses  for  the  operating  company. 

(4)  It  must  use  the  loan  proceeds 
solely  to  acquire  or  improve  real  or 
personal  properly  (including  eligibile 
refinancing)  for  the  exclusive  use  of 
such  operating  company.  m 

(5)  It  must  have  ownership  interest(s) 
completely  identical  with  and  in  the 
same  propo.-tion  as  the  ownership 
interesi(s)  in  the  operating  company  and 
agree  in  writing  that  such  identity  of 
ownership  shall  remain  unchanged  until 
the  loan  is  paid  in  full  or  unless  SBA 
gives  written  approval  for  an  earlier 
change. 

(6)  It  must  pledge  the  lease  between  it 
and  the  operating  company  having  a 
remaining  term  at  least  equal  to  the  term 
of  the  loan  and  a  lien  on  the  property 
itself  as  collateral  for  the  loan. 

(7)  The  operating  company  must  be 
either  a  guarator  or  coborrower  on  the 
loan  and  the  owner(s)  of  the  operating 
company  must  guarantee  the  loan. 

(f)  Parole  or  Probation.  Any  concern  if 
the  proprietor,  or  a  holder  of  20  or  more 
precent  of  the  stock,  or  a  partner,  officer, 
director,  or  other  persons,  including 
hired  managers,  who  have  or  will  have 
the  authority  to  speak  for  and  commit 
the  borrower  in  the  management  of  the 
business,  in  currently  incarcerated,  on 
parole  or  on  probation  either  pursuant  to 
a  pre-trial  diversion  or  following 
conviction  of  a  serious  offense.  The 
concern  remains  ineligible  if  the 
probation  or  parole  is  lifted  solely 
because  it  is  an  impediment  to  obtaining 
a  loan. 

(g)  Multilevel  Sales  Distribution  Plan. 
Generally,  any  concern  engaged  in 
multilevel  sales  distribution  plans  of  the 
"pyramid"  type. 

(h)  Loan  Packager.  Any  small 
business  concern,  where  a  substantial 
part  (30''t,  or  more  of  its  annual  business 
volume)  is  the  preparation  of 


applications  seeking  Financial 
Assistance  from  the  SB.^.  This  is  not 
intended  to  preclude  Financial 
Assistance  to  an  otherwise  eligible 
small  concern  that  regularly  provides 
accounting  or  legal  services  to  the 
public. 

§  120.102     Limitations  on  loan  purposes. 

Small  manufacturers,  wholesalers, 
retailers,  service  concerns  and  other 
firms  may  borrow  to  finance 
construction,  conversion  or  expansion; 
to  purchase  equipment,  facilities, 
machinery,  supplies  or  materials;  to 
obtain  working  capital;  or,  at  the 
discretion  of  SBA,  to  refinance 
outstanding  notes  pa\able.  for 
additional  special  rules  applicable  to 
refinancing  loans,  see  §  122.7-3(c). 
Financial  Assistance  shall  not  be 
granted  if  the  direct  or  indirect  purpose 
or  result  of  granting  the  loan  would  be 
to: 

§  120.102-1     Refinance  unsecured  loans. 

Pay  off  inadequately  secured 
creditor(s)  who  could  suffer  a  loss  if  the 
debt  is  not  rennanced,  and  SBA  would 
probably  sustain  all  or  part  of  the  same 
loss,  or  if  SBA  determined  that  the  loan 
will  not  benefit  the  small  concern; 
Provided,  however.  That  (subject  to 
intervening  adverse  change)  SB.-\  may 
reimburse  a  lender's  interim  advance 
from  loan  proceeds  if  made  in 
compliance  with  a  loan  authorization 
previously  issued  by  SBA.  SBA  shall  not 
decline  to  guarantee  a  loan  solely 
because  such  loan  will  refinance 
existing  indebtedness  of  a  small 
concern. 

§  120.102-2     Revolving  credit. 

Except  as  permitted  under  §  122.54. 
create  a  revolving  line  of  credit,  such  as 
"floor  plan"  financing. 

§  120.102-3    Pay  obligation  of  ovi^ners. 

Provides  funds  for  payments, 
distributions  or  loans  to  owners, 
partners  or  shareholders  of  the 
applicant,  exclusive  of  ordinary 
compensation  for  services  rendered,  and 
excluding  the  proceeds  of  loans  to 
change  ownership  of  the  business  as 
described  in  §  120,102-6  below. 

§  120.102-4     Refund  debt  to  SBIC 

Refund  a  debt  owed  to  a  Small 
Business  Investment  Company  (SBIC) 
(see  Part  107  of  this  chapter).  However, 
applications  may  be  accepted  frorr. 
business  applicants  financed  by  an  SBIC 
if  SBAs  collateral  position  will  be 
superior  to  that  of  the  SBIC. 

(a)  Participation  with  an  SBIC.  SBA 
shall  not  participate  on  either  an 
immediate  or  guaranty  basis  with  an 
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SBIC  {§§  120-2  and  120-3).  However, 
this  does  not  limit  the  granting  of  a  loan 
to  an  applicant  which  has  or  will  have  a 
loan  or  equity  capital  from  an  SBIC  if 
SBA's  collateral  position  is  superior  to 
that  of  the  SBIC. 

(b)  Loans  to  Firms  Owned  or 
Controlled  by  SBIC.  A  loan  may  be 
made  to  a  firm  which  is  otherwise 
eligible  but  temporarily  owned  or 
controlled  by  an  SBIC  in  compliance 
with  the  regulations  in  Part  107  of  this 
chapter. 

§  120.102-5    Speculation. 

Provide  or  free  funds  for  speculation 
in  any  kind  of  real  or  personal  property, 
whether  tangible  or  intangible. 
Fxamples  of  speculations  include 
"wildcatting"  in  oil  and  dealing  in 
commodity  futures. 

§  120.102-6    Change  in  ownership. 

To  effect  a  change  in  the  ownership  of 
the  applicant  unless  the  change  (a)  will 
promote  the  sound  development  or 
preserve  the  existence  of  a  small 
concern  or  [b)  will  contribute  to  a  well- 
balanced  national  economy  by 
facilitating  ownership  of  small  concerns 
by  person(s)  whose  participation  in  the 
free  enterprise  system  has  been 
prevented  or  hampered  because  of 
economic,  physical  or  social 
disadvantages  or  because  of 
disadvantages  in  residential  or  business 
location. 

Note.— It  is  not  intended  thnl  the  Agency 
permit  an  individual(s)  to  borrow  funds  to 
purchdse  an  interest  in  a  business  (except  as 
permitted  licder  §  122  S.S). 

§  120.102-7    Recreational  or  amusement 
enterprises. 

Finance  the  construction,  acquisition, 
conversion  or  operation  of  recreational 
or  am.usemenf  enterprises  unless  (a) 
they  are  open  to  the  general  public  and 
(b)  they  are  properly  licensed  by  the 
appropriate  State  or  local  authority.  The 
character  and  reputation  of  the 
applicant  will  be  given  special 
consideration. 

§  120.102-8     investment  In  property. 

Finance  the  acquisition,  construction, 
improvement  or  operation  of  personal  or 
real  property  that  is,  or  is  to  be,  held  for 
sale  or  investment  (rental  income)  and  is 
not  be  used  in  connection  with  the 
applicant's  otherwise  eligible  small 
business.  (See  §  Ml.'iO  of  this  chapter 
for  an  exception.) 

§  120.102-9    Monopoly. 

Have  the  effect  of  encouraging  a 
monpoly  or  be  inconsistent  with  the 
accepted  standards  of  the  American 
system  of  free  enterprise. 


§  120.102-10    Conflict  of  inter«st 

Create,  or  appear  to  create,  a  conflict 
of  interest.  Without  the  prior  written 
approval  of  the  responsible  district 
office,  SBA  s*"all  not  participate  in  or 
guarantee  a  loan  to  a  business  where 
the  lender  or  an  Associate  has,  or 
acquires  while  the  loan  is  outstanding, 
an  interest  in  any  form  which 
constitutes  a  conflict  of  interest,  or  the 
appearance  thereof,  with  respect  to  the 
loan  or  the  small  concern.  A  field  office 
reviewing  a  request  for  approval  must 
determine  whether  a  conflict  of  interest 
exists  or  appears  to  exist  because  of 
preferential  treatment  or  the  loss  of 
independent,  impartial  and  objective 
judgment.  It  must  determine  what 
corrective  action,  if  any,  will  eliminate 
the  actual  or  apparent  conflict  of 
interest  and  allow  immediate  processing 
of  the  loan  application.  The  field  office 
determination  shall  be  based  on  such 
factors  as  the  nature  of  the  relationship 
between  the  Lender  end  its  Associate, 
the  significance  of  an  Associate's 
influence  on  the  actions  or  decisions  of 
the  Lender,  the  nature  of  the  relationship 
with  a  close  relative  (e.g.  would  it  tend 
to  prejudice  an  objective  decision)  and 
such  other  factor(s)  as  may,  directly  or 
indirectly,  contribute  to  or  negate  a 
conflict  of  interest.  The  following  are 
examples  (not  an  all  inclusive  listing)  of 
where  SBA  shall  not  participate  in  or 
g'ja.'antee  a  loan: 

(a)  Non-disclosure,  When  the  Lender's 
application  to  SBA  does  not  contain  a 
full  disclosure  statement,  including 
negative  statements  to  the  best  of  its 
knowledge,  from  the  Lender  and  from 
the  small  concern,  relative  to  all 
relationships  discussed  in  §  120.2-2  and 
an  undertaking  that  no  such  relationship 
shall  knowingly  be  created  as  long  as 
the  loan  is  outstanding.  For  an  exception 
relating  to  the  handicapped  see 

§  122.51-5(a). 

(b)  Purchase  from  Lender  When  the 
proceeds  will  directly  or  indirectly 
finance  the  purchase  of  real  estate, 
personal  property  or  services  (including 
insurance)  from  the  Lender,  its 
Associate,  or  the  designee  of  either,  SBA 
may  permit  such  on  a  case  by  case  basis 
by  making  a  written  determination  that 
the  purchase  is  in  the  best  interest  of  the 
applicant  and  will  not  impair  the 
Lender's  objective  judgment  in  any 
decisions  with  respect  to  the  making, 
servicing  or  liquidation  of  the  loans.  The 
applicant  shall  not  contract  with  the 
Lender  or  an  Associate  for  goods  or 
services  without  written  approval  by 
SBA. 

(c)  Reduced  Exposure.  When  the 
proceeds  will  reduce  the  exposure  of  the 
Participant  unless  SBA  makes  a  written 
determination  that  it  is  in  the  best 


interest  of  the  applicant  and  meets  the 
requirements  of  §  122.7-3(c)  of  this 
chapter. 

(d)  Repay  Associate.  To  repay  or 
refinance  a  debt  due  an  Associate 
unless  SBA  makes  a  written 
determination  that  the  documentation  in 
the  file  supports  the  repayment  or 
refinancing.  The  evidence  shall  show 
that  the  terms  of  the  existing  debt  are 
causing  the  applicant  undue  hardship, 
that  refinancing  the  debt  will  relieve  the 
hardship  and  the  relief  from  the 
hardship  is  not  available  through 
extension  or  modification  of  the  original 
debt  or  through  refinancing  with  private 
lending  sources. 

(e)  Forward  Commitment.  Where  the 
Lender  has  issued  a  real  estate  forward 
commitinent  to  a  builder/developer  with 
respect  to  a  project  of  such  builder/ 
developer  and  the  applicant  for 
Financial  Assistant  proposes  to  use  the 
proceeds  to  acquire  space  in  such 
project. 

(f)  Reinvestment  in  Lender.  When  the 
applicant  or  its  principals  invest  funds 
in  the  Participant  Lender:  Provided, 
however,  That  if  the  enabling  authority 
of  a  Participant  (such  as  a  Production 
Credit  Association)  requires  such 
investment.  Participant  may  make  a 
"side  loan"  not  guaranteed  by  SBA  and 
subordinated  to  SBA's  Financial 
Assistance  except  that  lender  may  hold 
a  first  lien  on  the  securities  representing 
such  investment,  and  Provided,  further, 
That  the  interest  rate  applicable  to  such 
side  loan  does  not  exceed  SBA's 
maximum  for  guaranteed  loans  and  the 
maturity  is  no  shorter  than  that  of  SBA's 
Financial  Assistance. 

§120.102-11     Replacement  of  funds. 

Replace  funds  already  used  for  the 
purposes  described  in  §  120.102. 

§  120.103    Lending  criteria. 

§  120.103-1     Evidence  of  needs. 

Applications  for  Financial  Assistance 
shall  be  considered  only  when  the 
desired  credit  is  not  otherwise  available 
on  reasonable  terms  from  non-Federal 
sources.  To  establish  that  the  credit  is 
otherwise  available,  SBA  shall: 

(a)  Proof  of  Refusal.  (1)  Direct  or 
immediate  participation  loans:  Require 
written  proof  of  refusal  from  (i)  the 
applicant's  bank  of  account  or,  if  the 
amount  of  the  loan  exceeds  that  bank's 
legal  or  normal  lending  limit,  from  a 
correspondent  bank  with  a  legal  or 
normal  lending  limit  that  is  adequate  to 
cover  the  loan,  and  (ii)  from  a  second 
Financial  Institution  in  cities  with  a 
population  exceeding  200,000.  The  proof 
of  refusal  must  be  dated  and  signed  and 
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include  the  amount  and  terms  requested 
and  the  reason  for  denial: 

(2)  Guaranty  Loans.  The  certification 
a  Lender  makes  in  its  application  for  a 
guaranty  by  SBA  will  generally  be 
accepted  as  sufficient  documentation  in 
heu  of  a  letter(s)  of  decline. 

(b)  Funds  Othfrwise  Available. 
Determine  from  financial  statements  or 
other  financial  information  provided 
whether  it  appears  that  the  funds  are 
available  (1)  from  a  private  or  public 
sale  of  securities  issued  by  the 
applicant,  (2)  by  disposal  at  a  fair  price 
of  assets  not  necessary  to  the 
applicant's  operation  or  growth,  (3) 
through  utilization,  without  undue 
hardship,  of  the  resources  of  the  owners, 
partners,  management  or  principal 
shareholders.  SBA  may  obtain  the 
applicant's  credit  history  from  credit 
reporting  agencies  as  part  of  the  credit 
evaluation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  3245-0016  and 
324.'>-0196) 

§  1 20. 1 03-2     Credit  evaluation. 

In  evaluating  a  loan  application,  SBA 
attaches  importance  to  many  factors 
including  the  character  and  reputation 
of  the  applicant  and  its  principals, 
experience  and  depth  of  management, 
the  inherent- soundness  of  the  business 
enterprise,  the  past  earnings  record  and 
future  prospects,  the  long-range 
possibilities  of  successful  operation,  and 
whether  the  granting  of  Financial 
Assistance  has  a  sound  business 
purpose.  SBA  may  obtain  from  credit 
reporting  agencies  the  applicant's  credit 
history  and  rating. 

(a)  Repayment.  The  Act  specifies  that 
".  .  .  all  loans  shall  be  of  such  sound 
value  or  so  secured  as  to  reasonably 
assure  repayment .  .  ."  Therefore  no 
Financial  Assistance  shall  be  extended 
unless  there  is  reasonable  assurance 
that  the  loan  can  be  paid  from  the 
earnings  of  the  business. 

(b)  Sound  Finances.  The  applicant 
shall  have  enough  equity  invested  or  to 
invest  so  that,  if  SBA  Financial 
Assistance  is  approved,  it  can  operate 
on  a  sound  financial  basis. 

(c)  Collateral.  Adequate  collateral  is 
required  to  reasonably  protect  the 
interest  of  the  Government.  The  amount 
of  collateral  needed,  considered  along 
with  other  credit  factors,  is  determined 
on  a  case-by-case  basis.  Proprietors, 
partners,  officers,  directors,  and  owners 
of  20  percent  or  more  of  the  business 
shall  generally  be  required  to  guarantee 
payment  of  the  loan  and,  in  SBA's 
discretion,  to  pledge  personal  assets  to 
secure  the  guarantee.  Inadequate 
collateral  will  not  normally  be  used  as 
the  sole  reason  for  decline  unless  the 


applicant  refuses  to  pledge  whatever 
worthwhile  collateral  is  available. 

(d)  Special  Reports.  SBA  may  require 
professional  appraisals  of  the 
applicant's  assets,  an  engineering  survey 
or  feasibility  study  of  the  applicant's 
operation,  earnings,  management, 
competitive  position  or  other  such 
factors.  The  need  will  be  determined  by 
a  review  of  the  application  and,  when 
needed,  the  applicant  is  generally 
required  to  purchase  the  service  and 
submit  the  report  to  SBA. 

(e)  Insurance  Coverage.  A  small 
business  is  generally  required  to 
purchase  and  maintain  hazard  insurance 
and  flood  insurance  (see  Part  116  of  this 
chapter).  In  some  instances,  life 
insurance  on  the  principal(s)  may  also 
be  required.  The  borrower  must  select 
the  agent  and  carrier  from  whom  the 
insurance  is  purchased  and,  generally, 
any  new  or  additional  insurance 
required  should  be  reducing  term 
insurance  with  an  original  face  amount 
no  greater  than  the  amount  of  the  loan. 
Any  variation  in  the  type  of  life 
insurance  shall  be  authorized  by  SBA  in 
writing.  Any  fee  or  commission  for 
insurance  purchased  from  the  Lender  or 
an  Associate  must  be  reported  as  a  fee 
paid  to  the  Lender,  The  purchase  of 
insurance  from  the  Lender  or  an 
Associate  may  not  be  required  as  a 
condition  to  accepting,  processing,  or 
approving  a  loan. 

(f)  Compliance  with  Other  Parts.  All 
Financial  Assistance  under  this  part 
shall  require  compliance  with  Parts  112, 
113,  116  and  117  of  this  chapter.  With 
respect  to  any  Financial  Assistance  of 
SBA.  Part  112  prohibits  discrimination 
on  the  grounds  of  race,  color,  or  national 
origin.  Part  113  prohibits  discrimination 
based  on  race,  color,  religion,  sex, 
material  status,  handicap  or  national 
origin  with  respect  to  all  recipients  of 
SBA  Financial  Assistance.  Part  116 
prescribes  policies  of  general 
application  set  forth  in  several  subparts. 
Subpart  A  sets  forth  SBA  policies  and 
criteria  for  giving  special  consideration 
to  veterans  and  their  survivors  or 
dependents.  Subpart  B  prescribes  rules 
on  the  prohibition  of  SBA  Financial 
Assistance  for  acquisition  or 
construction  in  special  flood  hazard 
areas  when  persons  eligible  for  flood 
insurance  have  not  obtained  it.  Subpart 
C  prohibits  recipients  of  SBA  Financial 
Assistance  from  using  lead-based  paint 
as  described  therein.  Subpart  D 
prescribes  policies  and  procedures 
dealing  with  fioodplain  management 
and  wetlands  protection.  When 
promulgated.  Part  117  will  cover  the 
prohibition  of  discrimination  based  on 
age. 


(g)  Ta.\  Reguj.-enwris  If  an\  portion 
of  the  loan  proceeds  will  be  used  for 
paying  wages  of  additional  employees, 
the  applicant  shall  be  current  on  all 
payroll  taxes,  both  Federal  and  State.  It 
shall  have  a  depositor)  plan  in 
operation  for  payment  of  future 
employee  withholding  taxes. 

(h)  Bonding  RequL-emcnts.  On  all 
construction  loans,  a  100  percent 
payment  and  performance  bond  and 
builders  risks/workman's  compensation 
insurance  must  be  supplied  unless 
waived  by  SBA. 

{Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  3245-0016  and 
3245-0191) 

§  120.103-3    Reconsideration  of  decline. 

Any  applicant  that  is  declined  for  size 
may  appeal  the  decision  only  in 
accordance  with  Part  121  of  this 
Chapter.  Otherwise,  any  applicant 
whose  request  (including  request  for  a 
modification  of  an  existing  loan 
condition)  has  been  declined  shall  have 
the  right  to  present  new  or  additional 
information  to  overcome  the  reason(s) 
for  decline  and  request  a 
reconsideration. 

(a)  File  Within  6  Months.  Applicant 
shall  submit  a  written  request  for 
reconsideration  to  the  office  that 
processed  and  declined  the  application 
within  six  months  of  the  date  of  the 
initial  decline.  After  six  months  a  new 
application  is  required.  A  request  for 
reconsideration  of  a  guaranty  loan 
application  must  be  submitted  by  the 
lender. 

(b)  Additional  Information.  The 
written  request  for  reconsideration  must 
contain  all  significant  new  or  additional 
information  which  is  expected  to 
overcome  the  reason(sl  for  decline. 
Reconsideration  requests  without  new 
information  will  not  be  accepted. 

(c)  Reasons  for  DecLne.  Decline  of  an 
application  for  one  reason(s]  does  not 
waive  the  Agency's  right  to  decline  a 
request  for  reconsideration  for  another 
reason(s). 

(d)  Appeal  of  Declined 
Reconsiderations.  An  applicant  whose 
request  was  declined  on  reconsideration 
shall  have  the  right  to  request 
reconsideration  at  the  next  higher  office. 
Such  written  requests  for  further 
reconsideration  must  be  submitted  to 
the  office  that  processed  the  loan  within 
30  days  of  the  last  decline  action,  and 
shall  specifically  request 
reconsideration  at  the  next  higher  office 
and  shall  contain  the  written 
justification  for  requesting  a  reversal  of 
the  decline  action. 

(e)  Finality  of  Review.  The  decision  ol 
the  regional  office  is  final:  Provided, 
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however.  That  the  Regional 
Administrator  may  refer  a  case  to  the 
Associate  Administrator  for  Finance 
and  Investment  (AA/F&I),  or  the  AA/ 
F4I  may  request  that  a  file  be  forwarded 
to  the  Central  Office  because  of  special 
circumstances.  The  term  "special 
circumstances"  refers  to  a  policy 
reconsideration  or  reevaluation  of  an 
existing  policy  by  the  Agency, 
conflicting  policy  interpretations 
between  two  regional  offices,  alleged 
improper  act  by  SBA  personnel  or  other 
such  considerations. 

(Appru\ed  by  the  Office  of  Ntrtnagt-ment  and 
Budget  under  control  number  3245-0189) 

§  120.104     Fe€S. 

§  120.104-1     Guaranty  fe«s. 

The  Financial  Institution  shall  pay  a 
guaranty  fee  to  SBA  for  each  loan. 
Acceptance  of  the  guaranty  fee  by  SBA 
shall  not  waive  any  right  of  SBA  arising 
from  the  Lender's  negligence, 
misconduct  or  violation  of  any  provision 
of  these  regulations,  the  guaranty 
agreement  or  the  loan  authorization. 

(a)  Amount.  SBA  shall  charge  a 
guaranty  fee  on  loans  with  maturities  in 
excess  of  twelve  months,  equal  to  one 
percent  (1'^)  of  the  guaranteed  portion  of 
the  loan.  For  loans  with  a  maturity  of 
twelve  (12)  months  or  less,  the  guaranty 
fee  shall  be  one-quarter  (l/4)  of  one 
percent  of  the  guaranteed  portion  of  the 
loan.  (See  section  122.6-1  of  this  Chapter 
with  respect  to  loan  maturities.) 

(bl  When  Payable.  The  Lender  shall 
pay  the  guaranty  fee  on  a  loan  with  a 
maturity  not  in  excess  of  12  months  at 
the  time  the  Lender  submits  the 
application  for  guaranty.  The  Lender 
sh.jll  pay  the  guaranty  fee  on  a  loan 
with  a  maturity  in  excess  of  12  months 
within  90  calendar  days  of  the  date  of 
SBA's  approval  as  stated  in  the  loan 
authorization.  Like  fees  shall  be  paid  for 
increases  in  the  loan  amount.  If  the 
guaranty  fee  is  not  paid  by  the  Lender 
within  this  time  period,  SBA  will  send 
the  Lender  a  written  notice  (bill) 
requesting  payment.  The  guaranty  shall 
be  subject  to  termination  if  SBA  does 
not  receive  the  fee  within  the  time 
period  stated  in  the  notice. 

(c)  iVho  Pays.  The  Participating 
Lender  is  responsible  for  paying  the 
guaranty  fee  to  SBA.  For  guaranty  loans 
having  a  maturity  of  12  months  or  less. 
the  lender  (having  paid  the  fee  to  SBA) 
mdy  charge  borrower  for  the  guaranty 
fee  upon  approval  of  the  loan  by  SBA. 
For  guaranty  loans  with  maturities 
exceeding  12  months,  a  Lender  (having 
paid  the  guaranty  fee  to  SB.\  and  made 
the  first  disbursement  on  the  loan)  may 
charge  the  borrower  for  the  guaranty 


fee.  The  borrower  may  use  loan 
proceeds  to  pay  the  fee. 

(d)  Reinstatement  of  Guaranty.  SBA 
may,  at  its  sole  discretion,  reinstate  a 
guaranty  that  was  cancelled  for  failure 
to  pay  the  guaranty  fee.  where  SBA 
determines  that  such  Lender's  failure 
was  not  intentional  and  not  part  of  a 
recurring  pattern.  SB.\  will  not  reinstate 
a  guaranty  if  the  fee  is  unpaid  at  the 
time  the  borrower  defaults  and  if  such 
default  continues  uncured  for  sixty  days 
or  if  SBA  determines  that  there  has  been 
a  substantial  adverse  change  in  the 
borrower's  condition. 

[e]  Refunds.  (1)  SBA  shall  refund  the 
guaranty  fee  submitted  with  the 
application  for  loans  with  a  maturity  of 
12  months  or  less,  when  an  application 
is  withdrawn  prior  to  approval  by  SBA, 
or  declined  by  SBA,  or  when  SBA 
substantially  changes  the  Lender's  loan 
terms  and  then  approves  the  loan.  When 
SBA's  modified  terms  are  unacceptable, 
the  Lender  must  request  refund  in 
writing  within  30  calendar  days  of  such 
approval. 

(2)  SBA  shall  refund  the  guaranty  fee 
for  a  loan  with  a  maturity  exceeding  12 
months  o'nly  when  the  Lender  has  not 
made  any  disbursement  on  the 
guaranteed  loan  and  requests  the  refund 
and  cancellation  of  die  guaranty  in 
writing. 

(Approved  by  the  Ofrice  of  Management  and 
Budget  under  control  numbers  3245-0018  and 

3245-0191) 

§120.104-2    Service  and  commitment  fees. 

(a)  Ser\ice  Fees — (1)  Regular  Service. 
The  Lender  may  charge  SBA  a  service 
fee  for  servicing  immediate  participation 
loans  or  guaranty  loans  where  SBA  has 
purchased  its  guaranty  portion  but  has 
not  assumed  responsibility  for  servicing 
the  loan.  The  Lender  may  also  charge  a 
service  fee  to  a  third  party  where  the 
guaranty  portion  has  been  transferred 
by  the  Lender  to  a  third  party.  The 
Lender  shall  deduct  such  fee  only  from 
interest  collected  for  the  account  of  SBA 
or  a  third  party  and  only  so  long  as  the 
Lender  is  servicing  the  loan.  The  fee 
shall  not  be  added  to  any  amount  the 
borrower  is  obligated  to  pay  under  the 
loan.  Fees  on  guaranty  loans  after  SBA 
purchase  are  determined  by  the  initial 
percent  of  SBA  guarantee.  Where  SB.A's 
share  of  an  immediate  participation  or 
guaranteed  loan  is  seventy-five  (75) 
percent  or  less,  the  service  fee  shall  be 
three-eighths  (%)  of  one  (1)  percent  per 
annum  on  the  unpaid  principal  balance 
of  SBA's  share  of  the  loan.  Where  SBA's 
share  of  any  immediate  participation  or 
guaranteed  loan  is  in  e.xcess  of  seventy- 
five  (75)  percent,  the  service  fee  shall  be 
one-fourth  ('A)  of  one  (1)  percent  per 
annum  of  the  unpaid  principal  balance 


of  SBA's  share  of  the  loan.  The  fee  a 
Lender  receives  for  servicing  a  loan  for 
the  benefit  of  a  third  party  is  negotiated 
between  the  two  parties  and  is  not 
subject  to  the  limitations  set  forth 
above. 

(2)  Loan  Extension.  An  additional 
service  fee  not  exceeding  one  (1)  percent 
of  the  outstanding  amount  of  the 
principal  may  be  paid  by  the  borrower 
to  the  Lender  in  consideration  for 
extending  the  term  or  refinancing  the 
indebtedness  where  the  extension 
results  in  a  term  that  exceeds  ten  years. 

(3)  E.\traordlnary  Service.  Subject  to 
prior  written  SBA  approval,  if  a  loan 
will  have  extraordinary  servicing  needs. 
a  Lender  may  charge  the  applicant  a 
service  fee  not  to  exceed  two  (2)  percent 
per  annum  on  the  outstanding  balance 
of  such  loan,  or  in  the  case  of 
construction  loans,  two  (2)  percent  of 
the  amount  approved.  If  the 
extraordinary  services  are  required  only 
for  part  of  the  loan,  or  for  part  of  the 
collateral  for  a  loan,  such  ser\  ice  fee 
shall  be  applied  only  to  that  part  of  the 
loan,  or  for  the  part  secured  by  such 
collateral.  In  no  event  may  such  service 
fee  represent  additional  interest  or  profit 
on  the  loan.  The  fee  charged  shall  be 
commensurate  with  the  extra  service 
provided  and  shall  be  requested  by  the 
Lender  and  justified  in  writing  prior  to 
approval  of  the  loan. 

(b)  No  Late  Payment  or  Prepayment 
Fees.  Fees  for  handling  late  payments 
and  fees  or  penalties  for  partial  or  full 
prepayment  of  the  loan  shall  not  be 
charged  in  connection  with  any  SBA 
loans. 

(c)  Commitment  Fee  for  Export 
Revolving  Line  of  Credit  (ERLCj  Loans. 
After  SBA  approves  a  loan  under  the 
ERLC  program  a  Lender  may  charge  the 
borrower  a  commitment  fee  of  one- 
quarter  (V4)  of  one  (1)  percent  (or  $200 
minimum)  of  the  loan.  (See  Section 
122.54-4  of  this  Title  relating  to  Export 
Revolving  Lines  of  Credit.) 

(d)  Fees  for  Representatives.  Except 
as  herein  provided,  no  applicant  for  SBA 
Financial  Assistance  shall  be  required 
to  pay  the  Lender,  an  Associate  of  the 
Lender  or  any  party  designated  by 
either,  any  fees  or  charges,  for  any 
goods  or  services,  including  insurance 
as  a  condition  of  the  Lender's 
participation  in  an  SBA  loan.  See  also 
Parts  103  and  104  of  this  title,  especially 
§103.13-5. 

(e)  Fees  for  Other  Services.  Payment 
of  bonus,  or  brokerage  fees  or 
commissions  for  the  purpose  of,  or  in 
connection  with,  obtaining  financial 
assistance  through  SBA  is  prohibited.  A 
Lender  or  Associate  may  charge  an 
applicant  reasonable  fees  on  an  hourly 
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basis  for  necessary  services  actually 
performed  at  the  request  and  for  the 
primary  benefit  of  the  applicant.  Nothins 
cont.qmed  herein  shall  be  deemed  to 
authorize  any  Lender  to  impose  upon  an 
applicant  fees  or  charges  (including 
origination  or  packaging  feesl.  any  part 
of  which  defrays  the  Lender's  overhead 
cost;  for  example.  pa\  ments  for  service? 
of  counsel,  accountants,  financial 
analysts,  etc.,  who  are  salaried 
employees  of  the  Lender  or  its 
Associate.  An  opinion  on  the  validity  of 
the  loan  or  its  compliance  with  SBA 
requirements  serves  the  interest  of  the 
Lender  and  is  part  of  its  overhead  cost. 
If  the  Lender  needs  additional 
appraisals,  abstracts  of  title  or  other 
record  searches  for  the  processing  or  as 
a  condition  of  the  disbursement  of  a 
loan,  the  Lender  or  an  Associate  (with 
the  consent  of  the  applicant  in  either 
case)  may  prepare  such  documentation 
for  a  reasonable  fee.  Legible  copies  of 
any  such  documents  shall  be  made 
available  to  the  applicant,  together  with 
any  supporting  workpapers  that  the 
applicant  may  request.  If  the  same  law 
firm  represents  both  Lender  and 
applicant,  with  the  applicant's  consent 
and  pursuant  to  applicable  bar  and 
court  rules,  such  law  firm  may  charge 
applicant  reasonable  fees  for  the 
services  rendered  to  and  for  the  benefit 
of  the  applicant.  SBA  has  no  national 
standard  as  to  what  is  reasonable.  The 
SBA  district  offices  determine  what  fee 
is  reasonable  on  a  case  by  case  basis.  A 
Lender  may  be  reimbursed  by  the 
borrower  for  any  reasonable  out-of- 
pocket  expenses  incurred  for  filing  or 
recordation  necessary  to  perfect  a 
security  interest  in  the  assets  of  the 
borrower,  including  title  insurance.  A 
Lender  shall  not  require  that  borrower 
pay  points,  and  add-on  interest  may  not 
be  used.  A  Lender  may  receive  the  fees 
authorized  under  this  paragraph,  and  no 
others,  whether  or  not  the  requested 
loan  is  made. 

(f)  Report  on  Fees.  The  applicant  shall 
certify  the  names  of  all  attorneys, 
accountants  or  other  representatives, 
including  the  Participating  Lender  or  its 
Associates,  engaged  by  the  applicant  for 
a  fee  in  connection  with  the  Financial 
Assistance  being  requested,  as  well  as 
the  amount  paid.  SBA  Form  159 
(Compensation  Agreementl  shall  be 
used  therefor. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0201) 

§  120.105    Other  legal  requirements. 

SBA  loans  are  also  subject  to  the 
provisions  and  requirements  of  other 
legislation  such  as  the  Freedom  of 
Information,  Privacy,  Right  to  Financial 


Privacy.  Paperwork  Reduction,  Flood 
Disaster  Protection,  Lead  Based  Paint 
Poisoning  Prevention.  Equal  Credit 
Opportunity,  Occupational  Safety  and 
Health,  Consumer  Credit  Protection 
Acts,  Civil  Rights  Legislation  acd 
various  Executive  Orders.  Therefore, 
SBA  may  request  data,  agreements,  or 
acknowledgements  to  support  or 
document  compliance  with,  and  respond 
to  reporting  requirements  of,  these 
statutes  in  addition  to  the  data  required 
to  make  an  informed  credit  decision, 
(See  Parts  112. 113, 116  and  117  of  this 
chapter.) 

Subpart  B— Loan  Administration 
§120.200     General. 

This  subpart  outlines  the  general  loan 
administration  policies  applicable  to 
SBA  Financial  Assistance. 

§  120.200-1     Servicing  direct  or  Immediate 
participation  loans. 

Immediate  participation  loans  which 
are  closed  by  the  Lender  shall  be 
serviced  by  the  Lender,  and  immediate 
participation  loans  or  direct  loans 
closed  by  SBA  shall  be  administered  by 
SBA.  However.  SBA  reserves  the  right  "to 
transfer  the  servicing  of  an  immediate 
participation  loan  from  the  Lender  to 
SBA  and,  with  mutual  agreement,  from 
SBA  to  the  Lender. 

§  120.200-2    Servicing  guaranteed  loans. 

Guaranteed  loans  shall  be  serviced  by 
the  Lender.  The  Lender  shall  hold  the 
note,  instruments  of  hypothecation,  and 
all  other  agreements,  documents,  and 
instruments  required  in  connection  with 
such  loans.  The  Lender  shall  receive  all 
payments  of  principal  and  interest  on 
the  loan  until  such  time  as  SBA  may 
complete  the  purchase  of  its  guaranteed 
share  of  the  loan,  i.e..  when  SBA 
perfects  the  paperwork  necessary  to 
process  disbursement  and  SBA's 
purchase  of  its  share  of  a  guaranteed 
loan  is  complete.  The  Lender  shall 
thereupon  assign  the  note  and  the  other 
loan  instruments  to  SBA  and  loan 
servicing  shall  become  the  responsibility 
of  SBA.  With  SBA's  written  consent  the 
Lender  may  continue  to  service  the  loan 
after  purchase.  In  such  case,  the  Lender 
shall  execute  a  certificate  of  interest 
evidencing  SB.A's  percentage  of  the  loan 
and  shall  continue  to  service  the  loan 
and  be  the  holder  of  the  note  and  the 
other  instruments,  until  SBA  makes  a 
written  request  for  the  transfer  of  loan 
servicing  to  SBA;  the  Lender  shall 
thereupon  assign  and  deliver  to  SBA  all 
loan  instruments  immediately  after 
receipt  of  such  a  transfer  request  from 
SBA. 


(Approved  b\  the  Office  of  Mdnagcment  and 
Budset  under  control  number  324S-0191] 

§  120.201     Servicing  requirements. 

§  120.201-1     Prior  consent  required. 

The  holder  of  the  note  shall  not, 
without  the  prior  written  consent  of  the 
other  participant: 

(a)  Alteration.  Make  or  consent  to  any 
substantial  alteration  in  the  terms  or 
conditions  of  any  loan  instrument.  For 
the  purpose  of  this  paragraph, 
"substantial"  includes,  but  is  not  limited 
to.  increases  in  principal  amount  or 
interest  rate  or  any  action  that  benefits 
or  confers  a  preference  on  the  holder; 

(b)  Release  of  Co'lateral.  Make  or 
consent  to  releases  of  collateral  having 
a  cumulative  value,  as  reasonably 
determined  by  the  holder  of  the  note, 
which  is  more  than  20  percent  of  the 
original  loan  amount; 

(c)  Accelerate  Maturity.  Accelerate 
the  maturity  of  the  note: 

(d)  Sue.  Sue  upon  any  loan  instrument; 

(e)  Waive  Claim.  Waive  any  claim 
against  any  borrower,  guarantor,  obligor 
or  standby  creditor  arising  out  of  any 
loan  instrument; 

(f)  Increase  Amount  of  Prior  Lien. 
Increase  the  amount  of  any  prior  lien 
held  by  the  Lender  on  property  securing 
an  SBA  guaranteed  loan. 

t;  120.202     SBA  purchase  of  guaranteed 
loans. 

t;  120.202-1     SBA  purchases  determination. 

SB.A  shall  hci\e  the  righ:  ,i!  cir.\  time  to 
purchase  its  guaranteed  percentage  of  a 
loan  if  SBA  shall  determine  that  such 
purchase  is  in  the  best  interest  of  the 
Government.  If  the  borrower  has 
defaulted  in  payment  of  any  installment 
of  principal  or  interest  when  due  and  if 
the  default  continues  uncured  for  more 
than  60  calendar  days  [or  less  if  SBA 
agrees),  Lender  may  demand  in  writing 
that  SBA  purchase  the  guaranteed 
percentage  of  the  loan. 

§  120.202-2    No  waiver. 

Purchase  by  SBA  of  its  guaranteed 
share  shall  not  waive  any  right  of  SBA 
arising  from  Lenders  negligence, 
misconduct  or  violation  of  these 
regulations,  the  guaranty  agreement  or 
the  loan  instruments 

§  120.202-3     Rate  of  interest  to  borrower. 

When  SB.'^  purchases  its  share  of  a 
loan,  the  rate  of  interest  payable  by  the 
borrower  on  the  SB.A  share  shall  be  the 
same  as  the  rate  of  interest  provided  in 
the  note.  On  loans  with  a  fluctuating 
interest  rate,  the  interest  paid  to  SBA 
shall  be  the  rate  in  effect  at  the  time  of 
default  where  a  default  has  occurred,  or 
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the  rate  in  effect  at  the  time  of  purchase 
where  no  default  has  occurred. 

§  120.202-4    AccnMd  Inttrtst  to  hoktar. 

When  SBA  purchases  its  guaranteed 
share,  its  payment  to  the  holder  of 
accrued  interest  to  the  date  of  purchase 
shall  be  at  the  rate  of  interest  provided 
in  the  note.  On  those  loans  with  a 
fluctuating  interest  rate,  the  SBAs 
payment  of  accrued  interest  shall  be  at 
that  rate  in  effect  at  the  time  of  default 
when  a  default  has  occurred,  or  at  the 
rate  in  effect  at  the  time  of  purchase 
where  no  default  has  occurred. 

§  120.202-5    WTien  SBA  do«s  not  purchase. 

SBA  shall  be  released  from  obhgation 
to  purchase  its  share  of  the  guaranteed 
loan  unless  the  Lender  has  substantially 
complied  with  all  of  the  provisions  of 
these  regulations,  the  Guaranty 
Agreement  and  the  Loan  Authorization, 
and  has  not  failed  to  disclose  material 
facts,  and  has  made  no  material 
misrepresentations  to  SBA  with  respect 
to  the  loan;  or  upon  the  happening  of 
any  one  or  more  of  the  following  events: 

(a)  Defective  Closing.  Failure  of  the 
Lender  to  close  and  disburse  the  loan 
substantially  in  accordance  with  the 
terms  and  requirements  of  the  loan 
instruments  (including  the  loan 
authorization),  or  to  service  the  loan  in  a 
prudent  manner,  either  of  which  may 
result  in  a  substantial  loss  on  the  loan; 

(b)  Full  Payment.  Payment  in  full  of 
the  amount  due  on  the  note; 

(c)  Request  to  Terminate.  Receipt  by 
SBA  of  written  request  from  the  Lender 
to  terminate  the  guarantee;  or 

(d)  Non-Payment  of  Guaranty  Fee. 
Failure  of  the  Lender  to  pay  the 
guaranty  fee  as  required  by  §  120.104- 
1(c). 

(e)  Late  Demand.  Failure  of  the  Lender 
to  demand  purchase  of  an  unpaid 
guaranteed  portion  or  to  request  an 
extension  of  maturity  within  one  year 
after  the  maturity  of  the  note:  Provided, 
however.  That  if  SBA  denies  the  request 
to  extend  the  loan,  the  Lender  shall  have 
6  months  from  the  date  of  such  denial  to 
demand  that  SBA  purchase  the 
guaranteed  portion  of  the  loan. 

(.\pproved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0191) 

§  120,203    Collection  policy. 

It  IS  the  policy  of  SBA  to  insist  upon 
prompt  payments,  and  upon  compliance 
with  all  conditions  of  the  note,  mortgage 
and  loan  agreement.  Any  request  for 
relief  should  be  directed  to  the 
Participating  Lender  or  the  SBA  field 
office,  whichever  is  servicing  the  loan. 
In  order  to  aid  and  assist  borrowers  in 
the  discharge  of  their  finanical 
obligations,  it  is  the  policy  of  SBA  to 


advise  and  counsel  with  borrowers  in  all 
aspects  of  their  business,  with  a  view  to 
the  development  of  a  healthy,  growing 
concern. 


§  120.204 
Mcurity. 


Liquidation  of  loans  and 


§  120.204-1     Uquidalton  policy. 

(a)  .Assist  and  Protect  Business.  It  is 
the  policy  of  SBA  to  aid,  counsel,  assist 
and  protect  small  concerns  to  which 
loans  have  been  made.  Ordinarily,  the 
liquidation  of  the  property  securing  a 
loan  will  not  be  resorted  to  if  there 
appears  to  be  any  reasonable  prospect 
that  the  loan  may  be  repaid  by  the 
borrower  or  a  guarantor  (other  than 
SBA]  within  a  reasonable  period. 

(b)  Sale  and  Conversion  of  Loans — (1) 
Sale  of  Direct  Loan.  SBA  is  authorized 
to  effect  the  sale  of  any  direct  loan  upon 
payment  of  the  full  amount  of  the     . 
borrower's  obligation.  The  consent  of 
the  borrower  is  not  required. 

(2)  Conversion  of  Direct  Loans.  Direct 
loans  may  be  converted  to  guaranteed 
loans  or  to  immediate  participation 
loans. 

(3)  Conversion  of  Immediate 
Participation  Loans.  An  immediate 
participation  loan  may  be  converted  to  a 
guaranteed  loan  or  a  loan  wholly  owned 
by  the  Participating  Institution  without 
the  borrowers  approval  upon  payment 
of  the  unpaid  amount  of  SBA's 
participation  in  such  loan,  together  with 
accrued  interest  due  thereon  and  any 
advances  that  may  have  been  made  by 
SBA. 


§  120.204-2    Foracidsure  of  coHateral. 

(a)  Liquidation  of  Collateral. 
Liquidation  of  the  security  may  be 
approved  when  any  one  of  the  following 
conditions  exists: 

(1)  The  borrower  is  in  default  in  the 
payment  of  one  or  more  installments 
due  under  a  note  or  has  defaulted  in  the 
performance  of  conditions  contained  in 
the  note,  loan  agreement,  other 
instrument,  or  a  security  instrument,  and 
the  failure  to  cure,  or  to  attempt  to  cure, 
such  default  is  due  to  (i)  lack  of 
diligence;  (ii)  lack  of  managerial  ability 
which  the  borrower  has  failed  to  correct; 
(iii)  other  circumstances  within  the 
borrower's  control;  or  (iv)  the  inability 
of  the  borrower  to  remedy  the  default; 

(2)  Foreclosure  of  other  creditor's 
rights  proceedings  have  been  instituted 
which  may  jeopardize  the  interests  of 
the  Government; 

(3)  A  borrower  has  filed  a  voluntary 
petition  or  an  involuntary  petition  has 
been  filed  against  the  borrower  pursuant 
to  any  of  the  provisions  of  the 
Bankruptcy  Code,  as  amended; 

(4)  A  receiver  has  been  appointed  or 
other  judicial  action  is  taken  for  the 


purpose  of  liquidating  the  borrower's 
assets. 

(5)  The  borrower  has  made  an 
assignment  for  the  benefit  of  creditors; 

(6)  The  borrower  is  m  default  and  has 
discontinued  or  abandoned  the  business 
or  has  not  submitted  an  acceptable  plan 
of  payment; 

(7)  The  borrower  has  failed  to  disclose 
in  the  loan  application  or  during  the  life 
of  the  loan  any  fact  deemed  by  SBA  to 
be  material;  or  a  misrepresentation  by, 
on  behalf  of,  or  for  the  benefit  of,  the 
borrower  has  been  made  to  SBA. 

(b)  Disposal  of  Collateral  Real  and 
personal  property,  including  contracts 
and  claims,  pledged  as  security  for  a 
loan  which  is  in  default  may  be  sold  in 
accordance  with  the  provisions  of  the 
related  security  instrument. 

(1)  Competitive  Bids  or  Negotiated 
Sale.  SBA  or  the  Participating  Lender 
generally  shall  offer  acquired  collateral 
for  public  sale. 

Such  sales,  unless  otherwise  authorized, 
will  be  ordinarily  effected  through 
competitive  bids  at  an  auction  sale  or  a 
sealed  bid  sale.  Where  property  cannot 
be  sold  advantageously  at  auction  or 
seated  bid  sale,  a  negotiated  sale  of  the 
property  may  be  authorized.  The  right 
title  and  interest  of  SBA  in  property  sold 
will,  unless  otherwise  authorized,  be 
conveyed  by  an  appropriate  bill  of  sale 
or  deed,  without  representation  or 
warranty. 

(2)  Lease  of  Acquired  Property.  SBA 
does  not  favor  renting  or  leasing 
acquired  property  or  the  granting  of 
options  to  purchase.  In  those  instances 
where  the  property  cannot  be  sold 
advantageously  and  it  appears  to  be  in 
the  interest  of  the  Government  to  lease 
the  property,  proposals  for  a  lease  will 
be  considered.  Any  such  proposals  shall 
provide  for  termination  by  SBA  upon  the 
giving  of  reasonable  notice  when  a 
favorable  offer  to  purchase  is  received. 

(c)  Recoveries  and  Security  Interests 
Shared.  All  payments  or  recoveries  on  a 
loan  as  well  as  all  reasonable  expenses 
(including  advances  for  the  care, 
preservation,  and  maintenance  of 
collateral  securing  the  loan)  incurred  by 
SBA  or  the  Participating  Lender,  and 
any  security  interest  or  guaranty 
(excluding  SBA's  guaranty)  which  the 
Participating  Lender  or  SBA  may  hold  or 
receive  in  connection  with  a  loan  shall 
be  shared  ratably  by  SBA  and  such 
Lender  in  accordance  with  their 
respective  interests  in  the  loan. 

(d)  Guarantors.  Guarantors  of 
Financial  Assistance,  other  than  SBA, 
shall  have  no  rights  of  contribution 
against  SBA  on  a  SBA  guaranteed  loan, 
SBA  shall  not  be  deemed  to  be  a 
coguarantor  with  any  other  guarantors. 
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Subpart  C— Loan  Participants 
§  120.300    Policy. 

SBA  is  authorized  to  make  in  its 
discretion  participation  loans  in 
cooperation  with  banks  and  other 
Financial  Institutions,  excluding  Small 
Business  Investment  Companies 
licensed  by  SBA.  through  agreements  to 
participate  on  an  immediate  or  deferred 
(guaranty)  basis.  Such  agreements  do 
not  obligate  SBA  to  participate  in  any 
particular  loan  or  loans  that  a  Lender 
may  submit.  The  existence  of  a 
participation  agreement  does  not  limit 
SBA's  right  to  determine  from  time  to 
time,  as  a  matter  of  general  policy  or 
with  respect  to  particular  loans,  the 
ratio  between  its  share  of  a  loan  and  the 
Lender's  share,  or  SBA's  right  to 
withhold,  at  its  sole  discretion,  approval 
of  a  proposed  transfer  of  the  guaranteed 
portion  of  any  loan. 

§  120.301     Operation  of  all  loan 
participants. 

§120.301-1     Preference. 

No  agreement  to  participate  under  the 
Small  Business  Act  shall  establish  any 
preferences  in  favor  of  the  Participant. 
"Preferences"  as  used  in  this  regulation 
include,  but  are  not  limited  to,  (a)  any 
arrangement  giving  a  Participating 
Lender  a  preferred  position  over  the 
SBA  position  as  regards  repayment, 
collateral  or  guarantees  in  connection 
with  the  loan,  (b)  any  requirement  that 
the  borrower  accept  a  separate  or 
companion  loan  which  results  in  a 
preferred  position  for  the  Participant  or 
(c)  any  requirement  that  a  borrower 
purchase  a  certificate  of  deposit  or 
maintain  a  com.per.sating  balance  which 
is  not  under  the  unrestricted  control  of 
the  borrower.  For  loans  made  in 
participation  with  offices  of  the 
Production  Credit  Association  see 
§  120.102-10(0. 

§  120.301-2    Sale  or  transfer  of  guaranteed 
position. 

In  addition  to  assignments  of  an  SBA 
guaranteed  loan  as  provided  in  SBA 
Form  750  and  750B  (Loan  Guaranty 
Agreements),  a  Lender  may  transfer  the 
entire  guaranteed  portion  using,  after 
February  15,  1985,  only  SBA  Form  1086, 
Secondary  Participation  Guaranty  and 
Certification  Agreement  in  which  the 
Lender  and  SBA  agree  to  the  repurchase 
of  the  guaranteed  portion  as  provided  in 
such  agreement:  Provided.  That  prior  to 
the  execution  thereof: 

(a)  Documents.  The  duly  executed 
note  and  settlement  sheet{s)  underlying 
the  transaction,  and  such  other 
documents  as  SBA  may  expressly 
require  have  been  submitted  by  the 
Lender  to  SBA; 


(b)  Fees  Approved.  All  fees,  including 
fees  to  agents  (as  defined  in  §  103.13-2 
of  this  chapter)  paid  or  to  be  paid  by  the 
borrower  in  connection  with  the  loan 
have  been  approved  by  SBA; 

(c)  Fu/1  Disbursement.  The  full  amount 
of  the  loan,  as  authorized,  has  been 
disbursed  by  the  Lender  to  the 
borrower; 

(d)  Guaranty  Fees  Paid.  All  guaranty 
fees  have  been  paid  in  full;  and 

(e)  Terms.  The  terms  of  sale  do  not 
obligate  the  Lender  or  SBA  to 
repurchase  under  any  circumstances 
other  than  those  provided  for  in  the  said 
secondary  participation  agreement. 

(Approved  by  the  Office  of  Manugcment  and 
Budget  under  control  number  3245-0185) 

§  120.301-3    Centralized  registration  of 
guaranty  transfers. 

When  the  initial  sale  by  Lender  was 
transacted  on  SBA  Form  1084.  the  next 
succeeding  transfer,  after  February  15. 
1985.  by  holder  must  utilize  SBA  Form 
1085,  Request  for  Certification  of  SBA 
Form  1084.  All  transfers  of  a  guaranteed 
portion  after  February  15.  1985,  must  be 
centrally  registered  with  SBA's  fiscal 
and  transfer  agent  (FTA)  and  all 
financial  transactions  relative  to  the 
guaranteed  portion  must  flow  through 
the  FTA.  Updating  the  central  registry  to 
reflect  subsequent  transfers  will  be 
accomplished  through  the  use  of 
informaion  contained  on  the  Certificate 
evidencing  the  transfer.  Execution  of  the 
secondary  participation  agreement  by 
SBA  shall  not  relieve  any  Lender  of  the 
obligation  of  compliance  with  all  legal 
requirements  relating  to  the  sale  or  other 
transfer  of  securities,  including  (but  not 
limited  to)  the  statutes  administered  by 
the  Securities  and  Exchange 
Commission  and    Blue  Sky"  laws. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0195) 

§120.301-4    Services  to  borrowers. 

Subject  to  §  120  lOZ-lO.  Lenders,  their 
Associates  or  the  designee  of  either  may 
provide  services  to  and  contract  for 
goods  with  any  small  concern  only  after 
full  disbursement  of  the  loan  to  the 
small  concern  or  to  an  account  not 
controlled  by  the  lender,  its  Associate, 
or  designee  of  either.  Where  lender  or 
any  Associate  or  the  designee  of  either 
provides  services  permitted  under 
Subpart  A  of  this  part,  such  srvices  shall 
be  furnished  on  a  time  basis  pursuant  to 
a  written  contract  approved  by  the 
board  of  directors,  partners,  or 
proprietor  of  the  small  concern.  Records 
of  time  spent  and  charges  made  for  such 
services  shall  be  maintained  for 
examination  by  SBA.  Charges  made 
shall  not  exceed  those  charged  by 


established  professional  consultants 
providing  similar  services. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  :?C45-019Tl 

§  120.301-5    Advertisement  of  relationship 
with  SBA. 

A  Lender  may  make  reference  in  its 
advertising  to  its  participation  with  SBA 
by  the  use  of  phrases  such  as  "a 
participant  with  SBA  in  loans  to  small 
business"  or  "solely  engaged  in 
participation  with  SB.^  in  loans  to  small 
business  ":  Provided,  however.  That  no 
such  advertising  shall  state  or  imply  that 
such  Lender,  or  any  of  its  borrowers, 
will  enjoy  preferential  treatment  from 
SBA:  or  be  false  or  misleading  in  any 
other  respect:  and  Provided,  further^ 
That  such  advertising  shall  not  make 
use  of  SB.^  s  seal  or  any  facsimile 
thereof. 

§  120.30l-€    Requirements  for  all 
participants. 

A  participating  Financial  Institution 
must  meet  all  of  the  following 
requirements: 

(a)  Capability.  Have  a  continuing 

capability  to  evaluate,  process,  close, 
disburse,  and  service  loans  authorized 
to  be  made  by  SB.'^  to  small  business 
concerns.  Such  Cdpabiiity  will  be 
deemed  to  exist  when  the  Financial 
Institution's  operations  are  at  all  times 
conducted  by  persons  possessing  the 
above  listed  capability.  The  Financial 
Institution  shall  hold  itself  out  to  the 
public  as  engaged  in  the  making  of  such 
loans,  and  shall  maintain  a  reasonably 
accessible  office  in  its  own  name,  have 
a  listed  telephone  number,  and  be  open 
to  the  public  during  regular  business 
hours. 

(b)  Good  Character  and  Reputation. 
Have  continuing  good  character  and 
reputation.  A  Lending  Institution  will  be 
deemed  to  possess  good  character  and 
reputation  if  the  holders,  direct  or 
indirect,  of  ten  (10)  percent  or  more  of  itf 
voting  power,  and  all  members  of  its 
management  (including  managers  and 
other  key  employees,  officers  and 
directors)  possess  good  character  and 
reputation  Good  character  and 
reputation  shall  be  deemed  absent  if  an\ 
of  the  above  mentioned  is  or  are 
currently  incarcerated,  on  parole  or 
probation,  or  has  or  have  been  indicted 
for.  formally  charged  with  or  convicted 
of  a  felony,  or  suffered  an  adverse  final 
civil  judgment  in  any  case  involving  a 
breach  of  trust  or  the  violation  of  a  law 
or  regulation  protecting  the  integrity  of 
business  transactions. 

(c)  Financing  Subsidiaries.  Not  be 
engaged  (or  planning  to  engage) 
primarily  in  financing  the  operations  of 
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an  afniiate  as  defined  in  Part  121  of  this 
chapter. 

(d)  Supenision  and  Examination.  Be  a 
P'inancial  Institution  subject  to 
continuing  supervision  and  examindtion 
by  a  State  or  Federal  chartering, 
licensing,  or  similar  regulatory  authority 
as  SBA  may  deem  satisfactory,  such  as 
a  State  or  National  Bank,  or  a  State  or 
Federal  Savings  and  Loan  Association. 

§  120.302    Loan  participants  r«gulated  by 
S8A. 

§  120.302-1     Small  business  landing 
companies. 

Prior  to  January  4.  1982,  SBA 
regulations  provided  that  any  Lending 
Institution  which  was  not  subject  to 
continuing  supervision  and  examination 
by  State  or  Federal  regulatory  authority 
could  be  approved  as  a  Participating 
Lender  subject  to  certain  conditions. 
Such  a  Lender  was  referred  to  as  a 
"Subsection  (b)  Lender"  and  is  presently 
known  as  a  "Small  Business  Lending 
Company"  or  "SBLC".  Effective  January 
4.  1982.  SBA  does  not  accept 
applications  for  SBLC  status  but  existing 
SBl.C's  continue  to  participate  with  SBA 
<ind  be  subject  to  supervision  and 
examination  by  SBA.  In  addition  to  the 
requirements  set  forth  in  §  120.301-6  (a) 
through  (c),  an  SBLC  shall: 

(a)  Business  Purposes.  Be  a 
corporation  (profit  or  non-profit) 
engaged  solely  in  the  making  of  loans 
under  Section  "(a)  (except  Section 
7(a)(13)[  of  the  Act  in  participation  with 
SBA. 

(b)  Suhiect  to  SBA  Supervision. 
Maintain  a  written  agreement  with  SBA 
whereby  it  will  be  subject  to  supervision 
and  examination  by  SBA  and  will 
conduct  its  business  operations  in 
accordance  with  all  applicable  SBA 
regul.itions. 

(c)  Capital  Structure.  Have 
unencumbered  paid-in  capital  and  paid- 
in  surplus  of  at  least  $500,000  or  ten 
percent  of  the  aggregate  of  its  share  of 
all  outstanding  loans,  whichever  shall 
be  more 

|d]  Capital  Impairment.  Maintain  at 
iill  nnies  an  unimpaired  capital. 
Imp,iirment  shall  be  deemed  to  exist 
when  the  retained  earnings  deficit 
exceeds  fifty  percent  of  combined  paid- 
in  capital  and  paid-in-surplus,  excluding 
treasury  stock.  SBA  shall  be  given 
prompt  written  notice  of  any  capital 
impairment  within  30  calendar  days  of 
the  month-end  financial  report  that  first 
reflects  the  impairment.  Until  the  said 
impairment  is  cured,  a  Lender  shall  not 
present  any  loans  to  SB.A  for  guaranty. 

(e)  Issuance  of  Securities.  Without 
prior  written  SBA  approval,  not  issue 
any  securities  including  stock  options 


and  debt  securities,  except  stock 
dividends  and  common  stock  issued  for 
cash  or  direct  obligations  of,  or 
obligations  fully  guaranteed  as  to 
principal  and  interest  by,  the  United 
Slates. 

(f)  Voluntary  Capital  Reduction. 
Without  prior  written  SBA  approval,  not 
voluntarily  reduce  its  capital,  or 
purchase  and  hold  more  than  two  (2) 
percent  of  any  class  or  combination  of 
classes  of  its  stock. 

(g)  Reserves  for  Losses.  Maintain  a 
reserve  in  the  amount  of  anticipated 
losses  on  loans  and  receivables. 

(h)  Maintenance  of  Records.  Maintain 
accurate  and  current  financial  records, 
including  books  of  account.  All  financial 
records,  minutes  of  meetings  of 
stockholders,  directors,  executive 
committees,  or  other  officials,  and  all 
documents  and  supporting  materials 
relating  to  the  said  Lender's  transactions 
shall  be  maintained  at  its  principal 
business  office.  Provided,  however.  That 
securities  held  by  a  custodian  pursuant 
to  a  written  agreement  shall  be  exempt 
from  this  requirement. 

(i)  Presen-ation  of  Records.  Preserve, 
for  the  periods  hereinafter  specified  and 
in  a  manner  that  permits  the  immediate 
location  thereof,  suoh  documents  which 
are  the  basis  for  financial  statements 
required  by  section  120.303  (and  of  the 
accompanying  independent  public 
accountant's  opinion),  and  shall: 

(1)  Preserve  permanently — 

(i)  All  general  and  subsidiary  ledgers 
(or  other  records)  reflecting  asset, 
liability,  capital  stock  and  surplus, 
income,  and  expense  accounts: 

(ii)  All  general  and  special  journals  (or 
other  records  forming  the  basis  for 
entries  in  such  ledgers);  and 

(iii)  The  corporate  charter,  bylaws, 
application  for  determination  of 
eligibility  to  participate  with  SBA,  and 
all  minutes  books,  capital  stock 
certificates  or  stubs,  stock  ledgers,  and 
stock  transfer  registers. 

(2)  Preserve  for  at  least  six  years 
following  final  disposition  of  the  related 
loan —  j 

— All  applications  for  financing; 

— Lending,  participation,  and  escrow 

agreements; 
— Financing  instruments: 
— .Ml  other  documents  and  supporting 

material  relating  to  such  loans. 

including  correspondence. 

Records  and  other  documents  referred 
to  in  this  paragraph  (i)  may  be  preserved 
by  reproduction:  Provided,  however, 
That  said  Lender  shall  cause  a  duplicate 
to  be  made  on  a  current  basis  and 
stored  separately  from  the  original  for 
the  time  required,  and  shall  maintain  at 


all  times  facilities  for  the  projection  and 
reproduction  of  the  records. 

(j)  Internal  Control.  Adopt  a  plan 
designed  to  safeguard  its  funds  and 
other  assets,  to  assure  the  reliability  of 
its  personnel,  and  the  accuracy  of  its 
financial  data. 

(k)  Dual  Control.  Maintain  dual 
control  over  disbursement  of  funds  and 
withdrawal  of  securities.  Disbursements 
shall  be  made  only  by  means  of  checks 
or  wire  transfers  authorized  by 
signatures  of  two  or  more  officers 
covered  by  the  said  Lender's  fidelity 
bond,  except  that  checks  in  an  amount 
of  Sl.OOO  or  less  may  be  signed  by  one 
bonded  officer.  Two  or  more  bonded 
officers,  or  one  bonded  officer  and  a 
bonded  employee,  shall  be  required  to 
open  safe  deposit  boxes  or  withdraw 
securities  from  safekeeping.  The  SBLC 
shall  furnish  to  each  depository  bank, 
custodian,  or  entity  providing  safe 
deposit  boxes,  a  certified  copy  of  the 
resolution  implementing  the  foregoing 
control  procedures. 

(I)  Fidelity  Insurance.  Maintain  a 
Brokers  Blanket  Bond.  Standard  Form 
14.  or  Finance  Companies  Blanket  Bond. 
Standard  Form  15.  or  such  other  form  of 
coverage  as  SBA  may  approve,  in  a 
minimum  amount  of  $25,000  executed  by 
a  surety  holding  a  certificate  of 
authority  from  the  Secretary  of  the 
Treasury  pursuant  to  6  U.S.C.  6-13. 

(m)  Change  of  Owner:>hip  or  Control. 
Report  any  proposed  change  of 
ownership  or  control  to  SBA.  Any 
change  of  ownership  or  control  is 
prohibited  without  prior  written 
approval  of  SBA.  Lender  shall  file 
request  for  approval  of  any  such  change 
with  the  Associate  Administrator  for 
Finance  and  Investment,  SBA, 
Washington.  D.C.  20416.  Pending  such 
approval.  Lender  shall  neither  register 
the  proposed  new  owners  on  its  transfer 
books,  nor  permit  them  to  participate  in 
any  manner  in  the  conduct  of  the 
Lender's  affairs.  Change  of  ownership  or 
control  shall  include: 

(1)  Any  transfer  of  ten  percent  or  more 
of  any  class  of  the  SBLC's  stock,  and 
any  agreement  providing  for  such 
transfer; 

(2)  Any  transfer  that  could  result  in 
the  beneficial  ownership  by  any  person 
or  group  of  persons  acting  in  concert  of 
ten  (10)  percent  or  more  of  any  class  of 
its  slock,  and  any  agreement  providing 
for  such  transfer; 

(3)  Any  merger,  consolidation,  or 
reorganization;  or 

(4)  Any  other  transaction  or 
agreement  that  in  fact  transfers  control 
(as  defined  in  §  121.3-2(a)  of  this 
chapter).  If  transfer  of  ownership  or 
control  is  subject  to  the  approval  of  any 
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State  or  Federal  chartering,  licensing,  or 
similar  regulatory  authority,  copies  of 
any  documents  filed  with  such  authority 
shall,  at  the  same  time,  be  transmitted  to 
the  SBA  District  Office  serving  the  area 
in  which  the  Lender's  principal  office  is 
located. 

(n)  Common  Control.  Not  control,  be 
controlled  by  or  under  common  control 
with,  another  SBLC.  Without  prior 
written  SBA  approval.  Lender  shall  not 
have  any  officer,  director,  or  holder  of 
ten  (10)  percent  or  more  of  its  voting 
securities  who  is  an  officer,  director  or 
holder  of  ten  percent  or  more  of  the 
voting  securities  either  of  another  SBLC 
or  of  any  entity  which  directly  or 
indirectly  controls  or  is  under  common 
control  with  another  SBLC. 

[o]  Management  Services.  Employ  a 
manager  only  with  SBA  approval.  An 
SBLC  may  employ  a  manager  or  adviser 
or  may  contract  for  managerial  or 
advisory  services,  subject  to  prior 
written  approval  of  SBA  and  subject  to 
the  supervision  of  the  board  of  directors. 
The  contract  shall  specify  the  services 
to  be  rendered  to  the  SBLC  and  to  its 
applicants  or  borrowers. 

(p)  Prohibited  Financing.  Not  make  a 
loan  to  a  small  business  concern  which 
has  received  financing  (or  commitment 
therefore)  from  a  small  business 
investment  company  licensed  by  SBA 
which  is  an  "Associate"  of  such  SBLC, 
as  defined  by  §  120.2-2. 

(q)  Borrowed  Funds.  Without  SBA's 
prior  written  approval  be  capitalized 
with  borrowed  funds.  Shareholders 
owning  ten  (10)  percent  or  more  of  any 
class  of  its  stock  shall  not  use  borrowed 
funds  in  purchasing  such  stock  unless 
the  net  worth  of  such  shareholders  is  at 
least  twice  the  amount  borrowed  or 
unless  such  shareholders  receives  SBA's 
prior  written  approval  of  a  lesser  ratio. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0077) 

§120.303     Report*  to  SBA  by  snuill 
busineu  lending  companies. 

§  120.303-1     General. 

All  reports  required  to  be  filed 
hereunder  shall  be  transmitted  to  the 
Associate  Administrator  for  Finance 
and  Investment.  SBA.  Washington,  D.C. 
20416. 

§  120,303-2    Financial  reports  to  SBA. 

Within  three  months  after  the  close  of 
each  fiscal  year,  every  Small  Business 
Lending  Company  shall  submit  an 
audited  financial  statement  prepared  by 
an  independent  public  accountant  who 
is  approved  by  SBA.  When  requested  by 
SBA.  interim  financial  reports  shall  also 
be  submitted. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0077) 

§  120.303-3    Litigation  reports. 

When  a  Small  Business  Lending 
Company  becomes  a  party  to  litigation 
or  other  legal  or  administrative 
proceedings,  including  any  action 
commenced  b>'  it,  or  by  a  security  holder 
thereof  in  a  personal  or  derivative 
capacity,  against  an  officer,  director,  or 
employee  of  the  SBLC  for  alleged  breach 
of  official  duty,  it  shall  within  ten  (10) 
days  thereof  file  a  report  with  SB.A 
describing  the  proceedings,  identity  of 
and  the  SBLC's  relationship  to  other 
parties  involved  and  upon  request, 
submit  copies  of  the  pleadings  and  other 
documents  specified  by  SBA.  Where 
such  proceedings  have  been  terminated 
by  settlement  or  final  judgment,  the 
company  shall  within  ten  (10)  days 
advise  SBA  of  the  terms  thereof.  The 
requirements  of  this  paragraph  are  in 
addition  to  the  requirements  of  SBAs 
Form  750  and  750B  (Loan  Guaranty 
Agreement). 

(.Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0077) 

§  120.303-4    Reports  to  stockholders. 

At  the  time  any  report  is  furnished  to 
its  stockholders  (including  any 
prospectus,  letter,  or  other  publication 
concernmg  the  financial  operations  of 
said  Lender  or  any  of  its  borrowers)  it 
shall  file  three  copies  of  such  report  with 
SBA. 

§  120.303-5    Reports  of  changes. 

A  Small  Business  Lending  Company 
shall,  within  thirty  (30)  calendar  days  of 
the  event  in  question,  notify  SBA  in 
writing  (using  an  SBA  Form,  where 
appropriate)  of: 

(a)  Name  or  Address.  Any  change  in 
its  name,  address  or  telephone  number; 

(b)  Charter  or  Bylaws.  Any  change  in 
its  charter  or  bylaws,  or  if  its  officers  or 
directors  (to  be  accompanied  by  a 
statement  of  personal  history  SBA,  Form 
912): 

(c)  Capitalization.  Any  changes  in 
capitalization  not  otherwise  required  by 
§  120.303-l(f)  to  be  reported  to  SBA;  or" 

(d)  Continued  Eligibility.  Any  changes 
in  the  circumstances  affecting  the 
validity  of  representations  on  the  basis 
of  which  SBA  determined  that  the 
Lender  was  an  eligible  participant. 

(e)  Pledge  of  Stock.  Whenever  ten  (10) 
percent  or  more  of  the  stock  is  pledged 
Dy  any  person  (or  group  of  persons 
acting  in  concert)  as  collateral  for 
indebtedness,  and  such  pledge  does  not 
involve  any  transfer  for  which  prior 
written  approval  of  SBA  is  required 
under  f  120.302-l(m).  written  notice  of 
the  terms  of  such  transaction  shall  be 


furnished  to  SBA  by  the  pledgor  within 
thirty  (30)  calendar  days  following  the 
date  of  the  transaction. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0077) 

§120.303-6    Miscellaneous  reports. 

Each  Small  Business  Lending 
Company  shall  file  with  SB.'\  such  other 
reports  as  SBA  may  require  from  time  to 
time  by  written  directive. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0077) 

§  120.304    Audits  Of  smalt  business  lending 
companies. 

Each  Small  Business  Lending 
Company  is  subject  to  periodic  audits 
by  SBA's  Office  of  the  Inspector 
General.  Audit  Division,  and  the  cost  of 
such  audits  shall  be  assessed  against  it. 
except  for  the  first  audit.  SBA  may 
waive  audits  in  the  case  of  a  company 
whose  operations  have  been  suspended, 
or  which  is  in  receivership.  As  a  general 
rule,  SB.^  will  not  assess  audit  fees  for 
special  audits  to  obtain  specific 
information.  The  fees  structure  for 
audits  is  based  on  the  company's  assets 
as  of  the  date  of  the  latest  audited 
financial  statement  submitted  to  SB.A 
before  the  audit.  The  rate  table  is  as 
fellows: 


Total  lee 

Total  a&seis 

Base 

let 

Addrtionaltoe 

$500  OOO  <y  ie«s 
$500  001  to  $1  OOCOOC 
$1  000  001  to 

$3.000  000 
$3,000,001  10 

$6  000  000 
Off  $5  000  000    .... 

$800 

600 
1.400 

2.000 

2J20 

Hont 

0  12  pet  over  $500,000 

0  030  pet  over 

$1  000  000 
0  016  pel  over 

$3  000. OOO 
0006  pel  over 

$5,000,000 

For  example,  an  SBLC  with  total 
assets  of  S2.000.000  would  pay  an  audit 
fee  of  $1700  ($1400-^0.030  percent  of 
Si. 000, 000).  SBA  may  assess  an 
additional  fee  of  S250  per  day  required 
to  complete  an  audit  that  is  delayed  or 
prolonged  beyond  twenty  days  if.  in  the 
judgment  of  SBA,  such  delay  or 
prolongation  is  caused  by  the  SBLC's 
failure  to  keep  or  m,aintain  its  books  or 
records  in  the  manner  prescribed  herein 
or  by  failure  to  cooperate  in  such  audit. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0077) 

§120.305    Suspension  and  revocation  of 
eligibility  to  participate. 

SBA  reserves  the  right  to  revoke  the 
eligibility  of  any  Lender  to  participate 
with  SBA  or  to  suspend  temporarily  the 
eligibility  of  any  Lender  to  participate 
with  SBA.  as  a  result  of  any  violation  of 
SBA  regulations,  any  breach  of  any 
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agreement  with  SBA.  or  any  change  of 
circumstance  resulting  in  the  Lender's 
inability  to  meet  the  operational 
requirements  set  forth  herein:  Provided, 
h()v,evcr.  That  such  suspension  or 
revocation  shall  not  invalidate  any 
guaranty  previously  entered  into  by 
SBA.  F*roceedings  for  such  purposes  will 
be  conducted  in  accordance  with  the 
provisions  of  Part  134  of  this  title.  The 
Assistant  Administrator  of  the  Office  of 
Hearings  and  Appeals  or  an 
Administrative  Law  Judge  of  such  office 
shall  be  the  reviewing  official  for 
purposes  of  §  134.34  of  this  chapter. 

Subpart  D — Preferred  Lenders 
Program 

§  120.400     Obiective  of  preferred  lenders 
program. 

The  intent  of  Congress  as  expressed 
in  15  U.S  C.  634(b)(7)  and  of  the 
regulations  in  this  Subpart  is  to 
authorize  designated  Lending 
Institutions,  hereinafter  called  Preferred 
Lenders,  to  undertake  loan  processing, 
servicing,  collection  and  liquidation 
functions  and  responsibilities  with 
respect  to  SBA  guaranteed  loans 
without  obtaining  prior  SBA  approval 
("the  Program").  Each  Preferred  Lender 
has  the  right  to  consult  v%i!h  and  obtain 
guidance  at  any  ti;ne  from  SH.X  with 
respect  to  .iny  loan  in  the  Program. 

§  120.401     Definitions  as  used  in  this 
subpart. 

(a)  ".Act"  means  the  Small  Business 
Act,  15  U.S.C.  631  et  seq. 

(b)  "Administrator"  mf  ;ins  the 
Administrator  of  SBA. 

(c)  "Preferred  Lender"  means  a  small 
business  lending  company  or  a  Lending 
Institution  which  is  subject  to  continuing 
s;:pervision  and  exam.ination  by  a  State 
or  Federal  chartering,  licensing,  or 
similar  regulatory  authority  satisfactory 
to  SBA.  which  has  met  the  eligibility 
requirements  prescribed  in  this  Subpart, 
and  which  has  executed  wiih  SB.A  the 
IVogram  participation  agreement. 

(d)  "Program"  or  "PLP"  m.eans  the 
Preferred  Lenders  Program. 

(e)  "SBA"  means  the  Small  Business 
Administration. 

(f)  "State"  includes  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Trust  Territory  of  the  Pacific 
Islands,  and  the  Territories  and 
possessions  of  the  United  States. 

§  120.402    Eligibility  of  preferred  lender. 

§  120.402-1    Procedure. 

An  SBA  branch  or  district  office 
serving  the  area  where  the  principal 
office  of  the  Lending  Institution  is 
located  shall  initiate  the  process 
designating  Lender  as  a  Preferred 


Lender.  It  shall  make  any  such 
recommendation  of  designation  to  its 
supervisory  SBA  Regional  Office  which 
together  with  its  recommendation,  shall 
submit  the  documentation  to  the 
Associate  Administrator  for  Finance 
and  Investment  (or  designee)  for 
decision.  The  determination  of  such 
Associate  Administrator  shall  be  final 
on  whether  a  lending  institution  shall  be 
a  Preferred  Lender. 

§120.402-2    Factors  which  SBA  shall 
consider  in  determining  eligibility. 

In  making  the  determination  of 
whether  a  Lending  Institution  shall  be  a 
Preferred  Lender,  SBA  shall  consider, 
but  is  not  limited  to,  the  following 
factors: 

(a)  The  Lending  Institution  must  have 
been  an  active  participant  in  the  SBA 
Certified  Lenders  Program  for  at  least 
the  twelve  consecutive  months 
immediately  prior  to  the  SBA  field 
office's  initial  recommendation. 

(b)  The  Lending  Institution  must  have 
demonstrated  that  it  has  the  consistent 
ability  to  develop  complete  and  well 
analyzed  loan  packages.  This  factor  can 
be  demonstrated  by  the  lack  of  any 
negative  comments  in  the  file  by  SBA 
loan  officers  familiar  with  Lender,  the 
inclusion  of  only  a  minimal  amount  of 
adverse  load  officer  comment  in  relation 
to  the  volume  of  loans  processed  by  this 
Lender,  or  the  inclusion  of  favorable 
comments  by  SBA  loan  officers.  If  the 
Lender  is  a  Small  Business  Lending 
Company  subject  to  supervision  and 
examination  by  SBA,  this  factor  may  be 
met  by  minimal  adverse  comments  by 
SBA  examiners  in  their  reports. 

(c)  The  Lending  Institution  must  have 
demonstrated  a  satisfactory  history  of 
participation  with  SBA,  which  can  be 
shown,  among  other  ways,  by  a 
repurchase  rate  acceptable  to  SBA. 

(d)  The  Lending  Institution,  before  it 
can  operate  as  a  Preferred  Lender,  must    * 
execute  SBA  Form  1347,  "Supplemental 
Loan  Guaranty  Agreement." 

I  Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0190) 

§  120.403    Characteristics  Of  PLP  loans. 

§120.403-1     Amount  of  PLP  loan  and  Of 
maximum  guaranteed  portion. 

The  amount  of  a  loan  under  this 
program  must  exceed  8100,000  and  the 
amount  of  the  guaranteed  portion  shall 
not  exceed  the  statutory  ceiling  of 
S500.000. 

§  120.403-2     Maximum  percentage  of  PLP 
loan  to  be  guaranteed. 

SBA  shall  not  guarantee  more  than 
7b%  of  any  loan  approved  under  this 
program. 


§  120.403-3    Credit  allocation. 

SBA  shall  provide  each  Preferred 
Lender  with  a  periodic  allocation  of 
credit  which  shall  be  its  maximum 
authority  to  make  program  loans  for  the 
period  designated  in  such  allocation. 
The  Preferred  Lender's  allocation  of 
credit  authority  shall  be  increased  only 
by  written  permission  of  SBA  and  shall 
not  be  restored  automatically  by 
payments  received  on  SBA  loans.  Loans 
made  in  excess  of  the  allocation  do  not 
qualify  under  this  program  but  may  be 
submitted  for  guaranty  to  SBA  using 
regular  (non-PLP)  procedures. 

§  120.403-4    Loan  processing. 

Each  Preferred  Lender  shall  be 
responsible  for  all  decisions  relating  to 
eligibility  (including  but  not  limited  to 
size),  creditworthiness,  loan  closing  and 
compliance  with  all  legal  requirements 
of  law  or  SBA  regulations  as  they  apply 
to  non-PLP  loans.  Evidence  of  a  PLP 
loan  shall  be  on  SBA  Form  4-1  (Lender's 
Application  for  Guaranty  or 
Participation)  stating  the  guaranteed 
percentage  and  signed  by  two 
authorized  representatives  of  the 
Preferred  Lender  and  submitted  to  SBA 
immediately  after  approval. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0016] 

§  120.403-5    Interest  rates. 

A  Preferred  Lender  has  the  option  of 
applying,  on  a  loan  to  loan  basis,  a  fixed 
or  variable  rate  of  interest. 

(a)  Fixed  Interest  Rate.  If  the 
Preferred  Lender  uses  a  fixed  rate  of 
interest  in  this  program,  such  rate  shall 
not  exceed  the  maximum  rate 
authorized  by  the  State  laws  applicable 
to  the  particular  loan. 

(b)  Variable  rate  loans.  If  the 
Preferred  Lender  uses  a  variable  interest 
rate,  the  base  rate  shall  be  either  of  the 
rates  defined  in  Section  122.8-4,  and  the 
rate  may  fluctuate  no  more  frequently 
than  the  first  business  day  of  each 
month  starting  with  the  month  following 
initial  disbursement.  If  the  Preferred 
Lender  is  a  member  of  the  Federal 
Reserve  System,  it  may  use  its  own 
prime  rate,  and  the  interest  rate  may 
fluctuate  on  daily  basis  starting  no 
sooner  than  the  first  business  day  of  the 
month  following  initial  disbursement. 
The  maximum  allowable  interest  rate 
shall  be  governed  by  local  laws 
applicable  to  the  particular  loan. 

§120.403-6    Fees. 

(a)  Sen- icing  Fee  on  Loan  Sold  in 
Secondary  Market.  If  the  Preferred 
Lender  sells  the  guaranteed  portion  of  a 
loan  made  under  the  program  within  six 
months  following  full  disbursement, 
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such  transfer  shall  be  at  a  price  which 
will  not  result  in  a  differential  greater 
than  three  percentage  points  (three 
hundred  basis  points]  between  the 
interest  rate  paid  by  the  borrower  and 
the  interest  rate  received  by  the 
purchaser-investor. 

(b)  Fees  in  General.  SBA  regulations 
in  this  Part  relating  to  any  fees  which 
may  be  charged  to  a  borrower  shall 
apply  to  any  loan  made  under  this 
program.  This  includes,  by  way  of 
example  and  without  limitation,  the 
rules  relating  to  borrower's  fees  for 
services  including  the  payment  of  legal, 
brokerage  or  bonus  fees. 

§  120.403-7    Limitations  on  preferred 
lender's  authority;  prohibition  on  reducing 
lender's  exposure;  SBA  access. 

(a)  FAery  Preferred  Lender,  in  making 
loans  under  this  program,  shall  be 
bound  b\.  the  basic  principles  governing 
the  granting  and  denial  of  applications 
for  Financial  Assistance  as  contained  in 
Parts  120  and  122  of  this  chapter  which 
may  be  changed  from  time  to  time.  This 
includes  the  description  contained 
therein  of  business  concerns  which  are 
not  eligible  for  SBA  Financial 
Assistance. 

(b)  A  Preferred  Lender  shall  not  use 
the  PLP  procedure  to  reduce  its  existing 
credit  exposure  for  any  borrower. 

(c)  Every  Preferred  Lender  shall  allow 
SBA  authorized  representatives,  during 
normal  business  hours,  to  have  access  to 
its  files  to  review,  inspect  and  copy  all 
records  and  documents  relating  to  SBA 
borrowers. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0190) 

§  120.404     Loan  servicing. 

§  120.404-1    Standard. 

Each  Preferred  Lender  shall  service  its 
SBA  guaranteed  loan  portfolio  using 
generally  accepted  commercial  banking 
standards  of  loan  servicing  employed  by 
prudent  lenders,  and  shall  not  use  lower 
standards  for  such  loans  compared  to 
others,  if  any. 

§  120.404-2    Servicing  actions. 

Notwithstanding  §120.201-1,  a 
Preferred  Lender  may  take  any  servicing 
action  it  deems  necessary  for  any  loan 
approved  under  the  Preferred  Lenders 
Program:  Provided,  That  the  action  does 
not  confer  a  preference  on  the  Lender. 

§  120.404-3     Limitation. 

A  PLP  lender  shall  not  accept  a 
compromise  settlement. 


§  120.405     Loan  liquidation. 
§  120.405-1     Scope. 

Each  Preferred  Lender  shall  liquidate 
any  loan  which  it  has  made  under  PLP 
procedures  unless  SB.^  advises  the 
lender  in  writing  that  SB.^  will  liquidate 
such  loan.  The  Preferred  Lender  has 
authority  to  make  the  decision  required 
by  §  120.204  with  respect  to  any  loan 
made  under  this  prdgmm, 

§  120.405-2    Standard  and  requirements. 

A  Preferred  Lender  shall  submit  a 

hquida'i^m  plan  to  SB.-\,  Such  plan 
should  generally  describe  the  course  of 
action  and  provide  cost  estimates.  SBA 
may  require  the  Lender  to  make  such 
changes  to  the  liquidation  plan  as  SBA 
determines  are  necessary.  .Any 
liquidation  by  a  Preferred  Lender  must 
be  executed  and  completed  in  a 
commercially  reasonable  manner. 

§120.405-3    Final  accounting  report 

Upon  completion  of  a  liquidation 
under  this  program,  the  Preferred  Lender 
shall  transmit  to  SBA  a  certified 
accounting  of  receipts  and 
disbursements.  r 

(;\pproved  by  the  Office  of  Management  and 
Budget  under  control  number  324.S-0190) 

§  120.405-4     Post  audit. 

Sn.\  reserves  the  right  to  conduct  a 
post  liquidation  audit  of  any  liquidation 
of  a  PLP  loan  by  a  Preferred  Lender. 

(Approved  by  the  Office  of  Management  and 
BiidBct  under  control  number  3245-0190) 

§  120.406    Suspension  or  revocation  of 
preferred  lender  status. 

SBA  reserves  the  right  to  suspend  or 
revoke  the  eligibility  of  a  Preferred 
Lender  by  providing  written  notice  at 
least  10  business  days  prior  to  the 
effective  date  of  the  suspension  or 
revocation.  Reasons  for  such  revocation 
or  suspension  include  a  repurchase  rate 
unacceptable  to  SBA,  violations  of 
applicable  statutes,  regulations  or  SB.-\ 
policy  and  procedures  as  published  from 
time  to  time,  and  contained  in  SBA  Form 
1347,  see  §  120.402-2[d)  above. 
Procedures  for  appealing  these  decisions 
are  found  in  Part  134  of  this  chapter. 

Subpart  E—[ Reserved! 

Subpart  F— Central  Registration  for 
Secondary  Market 

§  120.601     Statutory  provisions. 

The  statutory  authority  for  this 
Subpart  F  is  section  5(h]  oif  the  Small 
Business  Act  (15  U.S.C.  634(h)).  as 
amended  by  Pub.  L.  98-352,  approved 
July  9,  1984. 


§  120.602     Definitions. 

(a)  Act  means  the  Small  Business  Act, 
15  U.SC.  631.e/se9. 

(b)  Certificate  means  the  documient: 

(1)  Representing  a  beneficial 
fractional  interest  in  a  pool  consisting  of 
the  SB.\  gua'-anteed  portions  of  loans  or 

(2)  Representing  the  guaranteed 
portion  of  an  SB.-\  loan  which  is  not  sold 
into  a  pool. 

(c)  hTA  means  the  SBA's  fiscal  and 
transfer  agent. 

(d)  Secondary  Marne!  mean.s  the 
process  by  which  the  SBA  guaranteed 
portions  of  loans  made  by  lending 
institutions  are  purchased  and  sold. 

§  120.603     Fiscal  and  transfer  agent 

The  FT,'^.  as  authorized  b\  Idvv.  is 
SB.^'s  agent  in  carrying  out  the  central 
registration  of  (a)  the  SBA  guaranteed 
portions  of  loans  sold  in  the  secondary 
market  and  (b)  certificates  representing 
fractional  interests  in  pools  composed 
solely  of  the  SBA  guaranteed  portions  of 
loans.  The  FT.A  also  has  the 
responsibility  for  issuing,  on  behalf  of 
SBA,  the  certificates  representing  such 
interests. 

§  120.604     Registration. 

§  120.604-1     Applicability  of  registration 
function. 

The  rules  and  requirements  in  this 
subpart  relating  to  registration  shall 
apply  to: 

(a)  Every  Guaranteed  portion  of  a 
loan  sold  in  the  secondary  market 
commencing  with  the  initial  sale  by  the 
lender  which  made  the  loan:  and 

(b)  Every  certificate  representing  a 
fractional  or  undivided  interest  in  a  pool 
approved  by  the  SB.A  and  composed 
solely  of  the  SD.A  guaranteed  portions  of 
loans. 

§120.604-2     Central  registration. 

The  FTA  shnll  register  each 
guaranteed  portion  and  each  pool 
certificate  sold  pursuant  to  section  5  (f] 
and  (g)  of  the  Act.  Such  registration 
shall  include,  with  respect  to  each  sale 
the  following: 

(a)  Identity  of  the  lender  which  made 
the  loan  and  which  sold  the  loan: 

(b)  Interest  rate  paid  by  the  borrower 
to  the  lender,  and  whether  the  rate  is 
fixed  or  variable: 

(c)  Lender's  servicing  fee; 

(d)  Identity  of  the  purchaser; 

(e)  Price  paid  by  the  purchaser; 

(f)  Interest  rate  paid  on  the 
guaranteed  portion  or  the  certificate,  as 
applicable; 

(g)  Fees  which  the  FTA  is  charging  for 
these  registration  duties  and  for  the 
issuance  of  certificates  to  facilitate 
pooling;  and 
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(h)  Such  other  information  as  SBA 
shall  determine. 

This  informalion  shall  be  available  from  the 
FTA  upon  request  of  the  purchaser  of  a 
guHrnnteed  portion  or  of  a  certificate. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  numtwr  3245-0185) 

§  120.605    Certificates. 

§  120.60S-1    Transferability. 

Cerfificafes  issued  by  the  FTA  shall 
be  freely  transferable.  Transfers  shall  be 
carried  out  pursuant  to  and  in 
accordance  with  Article  8  of  the 
Uniform  Commercial  Code  of  the  State 
of  New  York.  A  form  of  assignment  on 
the  back  of  each  certificate  shall  be  used 
to  transfer  the  certificate,  unless  tlie 
parties  choose  to  use  another  form 
acceptable  to  FTA.  The  FTA  may  refuse 
to  issue  a  certificate  until  the  documents 
of  transfer  are  correct  and  complete. 
Each  certificate  presented  to  the  FTA  for 
transfer  must  be  accompanied  by  a 
letter  of  transmittal  which  shall  include 
the  following  information:  pool  number, 
if  applicable:  certificate  number;  exact 
spelling  of  name  in  which  new 
certificate  is  to  be  issued:  complete 
address  and  tax  identification  number  of 
the  new  holder;  name  and  telephone 
number  of  person  handling  the  transfer 
complete  instructions  for  the  delivery  of 
the  new  certificate.  Together  with  such 
letter  there  shall  be  sent  the  appropriate 
fee  which  may  be  charged  by  the  FTA. 

§  120.60&-2    Claim  on  account  of  loss, 
theft,  destruction,  mutilation  or  defacement 
of  certiricate. 

(a)  General.  To  obtain  a  replacement 
certificate  on  account  of  loss,  theft, 
destruction,  mutilation  or  defacement  of 
a  certificate,  the  holder  must  provide  the 
FTA  with  complete  identification  of  the 
certificate  and  the  pertinent  facts 
relating  to  the  situation  reported.  In 
addition,  the  holder  must  file  a  bond  of 
indemnity  in  such  form  and  with  such 
surety,  sureties  or  security  as  may  be 
required  by  the  FTA  to  protect  the 
interest  of  SBA  and  the  FTA.  Copies  of 
the  form  of  bond  are  available  from  the 
FTA.  The  FTA  may  charge  a  fee  for  each 
replacement  certificate. 

(1)  Loss  or  Theft.  Report  of  the  loss  or 
theft  of  a  certificate  must  be  made 
promptly  to  the  FTA  in  the  form  of  an 
affidavit  of  loss.  Copies  of  the  form  of 
affidavit  are  available  from  the  FTA. 
The  report  shall  include: 

(i)  The  name  and  address  of  the 
registered  owner.  If  the  report  is  made 
by  any  other  person  or  entity,  the 
capacity  in  which  he/she  or  it 
represents  the  owner  must  be  reported; 

(ii)  The  identification  of  the  certificate 
by  pool  number,  if  applicable;  certificate 


number;  original  principal  amount,  and 
the  exact  form  in  which  the  certificate 
was  registered  and  a  full  description  of 
any  assignment,  endorsement  or  any 
other  writing  therein; 

(iii)  A  statement  of  the  circumstances 
surrounding  the  theft  or  loss. 

Upon  receiving  notification  of  loss  or 
theft,  the  FTA  will  stop  transfer  of  the 
certificate  for  up  to  60  days  to  allow  the 
registered  holder  to  obtain  the  required 
bond  of  indemnity  and  any  other 
documentation.  The  FTA  will  extend  the 
stop  for  up  to  an  additional  60  days  if 
subsequently  requested. 

(b)  Destruction,  Mutilation  or 
Defacement.  If  a  certificate  is  destroyed, 
or  becomes  so  mutilated  or  defaced  as 
to  impair  its  value  to  owner,  a  report  as 
outlined  in  subsection  (a)(1)  of  this 
section  shall  be  made  to  the  FTA.  All 
available  portions  of  the  mutilated  or 
defaced  certificates  also  must  be 
submitted.  The  FTA  then  will  arrange 
for  the  preparation  of  a  replacement 
certificate. 

Subpart  G— Pooling  of  SBA 
Guaranteed  Portions  [Reserved] 

Subpart  H— Individual  SBA  Guaranteed 
Portions  Sold  in  the  Secondary  Market 
(Reserved] 

Appendix  .\ — Memorandum  of 
Understanding  Between  the  Small 
Business  Administration  and  the  United 
States  Department  of  Agriculture, 
Farmers  Home  Administration 

Preamble 

Pub.  L  94-305.  which  amended  the  Small 
Business  Act.  authorized  the  Small  Business 
Administration  (SBA)  to  assist  small 
businesses  engaged  in  farming  and  related 
activities  under  its  existing  programs.  The 
legislation  did  not  create  any  new  SBA  loan 
programs  but  merely  included  the  agricultural 
industries  among  the  industries  eligible  for 
SBA  assistance.  Neither  did  the  legislation 
diminish,  in  any  way,  the  responsibility  of  the 
Farmers  Home  Administration  (FmHA)  to 
meet  the  financial  and  other  needs  of 
farmers. 

The  joint  memorandum  reaffirms  the 
mutual  desire  of  SBA  and  FmHA  to  cooperate 
in  the  use  of  their  respective  loan  malting 
authorities  to  complement  the  activities  of 
each  other  and,  to  the  extent  possible,  to 
improve  and  expand  the  delivery  of  financial 
assistance  to  the  agricultural  production 
segment  of  the  country:  all  with  the  least 
possible  degree  of  overlapping,  confusing  or 
duplicating  activities. 

1.  The  FmHA  administers  its  financial 
assistance  programs  through  its  State. 
District  and  County  offices. 

The  SBA  administers  its  financial 
assistance  programs  through  its  Regional, 
District  and  Branch  offices 

FmHA  State  Directors  and  SBA  District 
Directors  will  exchange  addresses  of  their 


offices  and  identify  the  geographical  areas 
served  by  each.  This  information  will  be 
available  in  all  field  offices  of  both  agencies 
so  applicants  can  be  referred  to  the 
appropriate  offices.  These  same  officials  v^'ill 
make  arrangements  to  inform  the  personnel 
within  their  jurisdictions  of  the  other 
agency's  current  loan  making  and  servicing 
policy  so  the  referral  advice  given  to 
potential  applicants  will  be  as  accurate  as 
possible. 

2.  FmHA  and  SBA  will  establish  a  liaison 
at  both  the  State  Director/District  Director 
level  and  the  National  level  and  periodically 
coordinate  their  activities  to:  (a)  Exchange 
detailed  information  concerning  loan 
programs;  (b)  define  areas  of  cooperation 
between  the  two  agencies;  (c)  assure  that 
their  programs  are  servicing  the  intended 
recipients;  (d)  establish  new  methods  to  serve 
the  public  more  expeditiously;  and  (e) 
achieve  maximum  utilization  of  their 
respective  resources. 

The  SBA  and  the  FmHA  agree  that  the 
interests  of  agricultural  industries  will  be 
best  served  and  that  each  agency  will 
achieve  better  utilization  of  available 
resources  through  the  following  operating 
guidelines: 

3.  Potential  applicants  may  contact  either 
agency  for  an  interview  but  may  file  an 
application  with  only  one  agency  at  a  time. 
However.  SBA  will  encourage  those  potential 
applicants  that  have  been  or  are  borrowing 
through  the  FmHA  to  continue  their 
relationship  with  that  agency. 

4.  Potential  applicants  meeting  FmHA 
eligibility  requirements  will,  at  the  time  of 
initial  interview,  be  advised  by  SBA  to 
contact  the  appropriate  FmHA  County  Office 
for  assistance. 

FmHA  personnel  will,  at  the  time  of  initial 
interview,  refer  potential  applicants  who  are 
not  eligible  for  FmHA  assistance,  (such  as 
corporations,  partnerships  or  aliens,  applying 
for  certain  loans)  to  SBA  if  they  appear  to  be 
eligible  for  SBA  assistance. 

5.  Potential  applicants  are  not  to  be 
referred  back  and  forth  between  FmHA  and 
SBA.  Representatives  of  each  agency  must  be 
reasonably  certain  that  the  applicant  and 
proposed  use  of  proceeds  may  be  eligible  for 
assistance  from  the  other  agency  before  a 
referral  is  made. 

6.  Neither  agency  will  refuse  a  loan  request 
from  an  applicant  who  prefers  to  file  with 
that  agency. 

7.  Agricultural  applicants  filing  for 
financial  assistance  from  either  agency  will 
give  written  permission  for  FmHA  and  SBA 
to  exchange  whatever  prior  or  current  loan 
application  and  loan  experience  information 
including  appraisals,  either  may  have  in  its 
files. 

8.  Applicants  who  are  denied  FmHA 
assistance  for  any  reason,  including  lack  of 
FmHA  funding,  may  contact  SBA  for 
assistance. 

9.  Applicants  filing  for  financial  assistance 
from  either  agency  must  use  the  forms  and 
procedure  of  the  agency  being  requested  to 
provide  the  assistance.  An  applicant  who  is 
denied  assistance  by  either  agency  must  use 
a  new  application  to  file  with  the  other  in 
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accordance  with  that  agency's  forms  and 
procedures. 

10  Applicants  should  not  have  to  apply  lo 
two  Federal  agencies  to  borrow  funds  for  a 
single  purpose.  Therefore,  if  either  FmHA  or 
SB.\  can  make  the  entire  loan,  the  applicant 
should  not  be  referred  to  the  other  agency  for 
part  of  the  funds  needed.  If  either  FmH.^or 
SBA  cannot  make  the  entire  loan,  the 
applicant  should  be  referred  to  the  other 
agency.  Joint  funding  with  shared  collateral 
between  the  agencies  is  not  encouraged  and 
should  be  used  only  as  a  last  resort. 

Description  of  Lending  Policies 

11.  The  FmHA  makes  guaranteed  loans  and 
Insured  loans.  Guaranteed  loans  are  loans 
where  the  lending  institution  advances  the 
entire  funds  from  its  account  and  the  FmHA 
guaran'ets  repayment  of  a  certain  perrentaKt; 
of  principal  and  interest.  Insured  loans  are 
those  made  from  one  of  FmHA's  insurance 
funds. 

The  SBA  makes  guaranteed,  immediate 
participation  and  direct  loans.  The 
Guaranteed  loans  are  those  where  the 
lending  instituiion  advances  the  entire  loan 
and  the  SBA  agrees  to  purchase  a  percentage 
of  the  outstanding  balance  at  time  of  default 
Immediate  participation  loans  are  those 
where  SBA  disburses  a  percentage  of  the 
loan  and  the  lender  disburses  the  remainder 
from  Its  account.  Direct  loans  are  made  wi'h 
SBA  funds  alone, 

FmHA  Loan  Programs  for  Farmers 

12.  Operating  Loans, 
a.  Eligibility. 

Be  a  citizen  of  the  United  States. 

Be  unable  to  obtain  credit  elsewhere 
(F.xclusiveof  SBA.) 

Be  the  operator  of  a  family  farm. 

Note. — A  "family  farm"  is  defined  as  "one 
that  will  produce  agricultural  commodities  for 
sale  in  sufficient  quantities  so  that  it  is 
recognized  as  a  farm  rather  than  a  rural 
residence:  one  that  will  provide  substantial 
income  by  itself  and  which  together  with  an 
other  dependable  income  will  enable  the 
family  to  pay  necessary  family  and  other 
operating  expenses,  including  maintenance  of 
essential  chattel  and  real  property  and  pay 
debts;  and  one  for  which  the  operator  and  his 
immediate  family  provide  the  management 
and  are  actively  engaged  in  the  operation  h_\ 
providing  a  major  amount  of  the  farm  and 
any  non-farm  enterprise  labor.  A  reasonable 
amount  of  hired  labor  may  be  used  during 
seasonal  pcakload  periods." 

b  Loan  Purposes. 

Finance  livestock,  machinery  and  operating 
expenses. 
Refinance  debts. 
Finance  non-farm  enterprises. 

c.  Terms. 

L'p  to  seven  years  with  five  year  renewal 
Interest  rale  based  on  the  cost  of  Treasury 
borrowings, 

d.  Loan  Limit — S.50,tX)0. 

13.  Farm  Ownership  Loans 

a.  Eligibility, 

Be  a  citizen  of  the  United  States 
Be  unable  to  obtain  the  credit  from  other 
sources  (exclusive  of  SBA.) 

b.  Loan  Purpose. 
Buy  land. 


Construct  and  repair  farm  buildings. 

Develop  land  and  pollution  control 
measures. 

Develop  farm  irrigation  facilities  and 
domestic  water  supply. 

Refinance  debt. 

Finance  non-farm  enterprise. 

c.  Terms. 

Up  to  40  years. 

Five  (51  percent  interest  rate. 

d  Loan  Limits. 

$•100  000, 

Maximum  debt  on  security  with  other 
credit  16  S225.000. 

14  S<5il  and  Water  Loans. 

a  Eliiiibiiity, 

Be  unable  to  obtain  the  credit  elsewhere 
(exclusive  of  SBA). 

Be  a  farm  tenant,  owner,  partnership  or 
corporation  engaged  in  farming. 

b   Loan  Purposes, 

Develop  land  and  pollution  control 
practices. 

Water  development. 

Purposes  related  to  soil  and  wafer 
conservation. 

c.  Terms. 

Up  to  40  years. 

Five  15)  percent  interest. 

d.  Loan  Limits. 
$100,000. 

Maximum  debt  on  security  with  other 
credit  is  S225,IX)0. 

15.  Recreation  Loans. 

a  Eligibility. 

Be  a  ( ilizen  of  the  United  States. 

Be  unable  to  obtain  the  credit  elsewhere 
(exclusive  of  SB.A). 

Be  an  indiviJiiul  engaged  in  fanning  when 
the  loan  is  applied  for. 

b.  Loan  Purposes. 

Convert  all  or  part  of  the  farm  to  outdoor 
recreation  enterprises. 

Acquire  land  and  easement  for  recreational 
uses. 

Ri'.Hnance  debts. 

c.  Terms. 

Up  to  40  years. 

Five  (5|  psrcent  interest  rate. 

d   Loan  Limits. 

$1(X),0.K3. 

.Maximum  debt  on  security  with  other 
credit  li,  $J25.000. 
16  Rural  Housing. 

a.  Elixilnlity. 

Be  a  US.  Citizen  or  permanent  resident. 

Be  uniible  to  obtain  credit  elsewhere 
(exclusive  of  SB.A). 

Be  a  farmowner  without  decent,  safe  and 
sanitary  housing  for  his  own  use  or  the  use  of 
tenants,  sharecroppers,  farm  laborers  or  farm 
manager. 

b.  Loan  Purpose. 

Buy,  build  or  repair  dwellings  of  modest 
size,  design  and  cost. 

c.  Terms. 

Up  to  33  years. 

Interest  rate  established  periodically  based 
on  housing  money  market  rate. 

d  Loan  Limits, 

The  cost  of  providing  modest,  decent,  safe 
and  sanitary  housing. 

1"  Business  and  industry  Loans. 

a.  Eligibility. 

If  an  individual,  a  U.S,  Citizen, 

A  cooperative,  corporation,  partnership, 
trust,  Indian  tribe,  or  other  legal  entity. 


b  Loan  Purposes. 

Puiiution  (.ontrol  measures. 

c.  Terms. 

Up  to  30  years. 

In'erest  rate  is  negotiated  between  lender 
and  applicant, 

c.  Loan  Limits, 

No  statutory  dollar  limit;  determined  by 
cost  of  project  and  credit  factors. 

18  Grazing  Association  Loans. 
a  Eligibility. 

Be  a  nonprofit  association. 

Be  unable  to  obtain  credit  elsewhere 
(exclusive  of  SB.A). 

Provide  seasonal  grazing  for  association 
membc.-s. 

b.  Loan  Purposes. 
Acquire  land  for  grazing. 
Develop  land  for  grazing. 

Pollution  control  measure  incidental  to 
other  authorized  purposes, 

c.  Terms 

Up  to  40  yenrs. 

Five  (.5)  percent  interest  rate. 

d.  Loan  Limits, 

.\'o  statutory  or  regulatory  dollar  limit 
determined  by  value  of  security. 

19  Irrigation,  drainage  and  soil  and  water 
association  loans. 

a.  Eligibility. 

Be  an  association  composed  primarily  of 
farmers  and  other  rural  residents. 

Be  unable  to  obtain  credit  elsewhere 
(exclusive  of  SBA). 

Provide  a  facility  to  serve  farmers  and 
Other  rural  residents  within  the  service  area. 

b.  Loan  Fhirpose, 

Install  or  improve  drmn.ige  facilities. 

Install,  repair  or  enlarge  irrigdtion  fa(,:iitit3S. 

Install  or  improve  soil  conserv  aiion  and 
water  control  facilities  including  pollution 
abatement. 

Special-purpose  machinery  and  equipment. 

c.  Terms. 

Up  to  40  years. 

Five  (5)  percent  interest  rate. 

d  Loan  Limits. 

.No  statutory  or  regulatory  dollar  limit 
determined  b>  vwlue  of  security. 

Note. — In  addition  to  the  eligibility 
requirements  for  specific  programs  listed 
above,  the  following  eiigibility  requirements 
must  be  met  by  ail  FmHA  borrowers; 

Have  the  experience  to  carry  out  the 
proposed  operation  to  be  financed. 

Have  the  ambition  to  carry  out  the 
proposed  operations 

Ha\  e  the  management  ability  to  carry  out 
the  obligations  required  m  connection  with 
the  loan. 

SB.A  Loan  Programs  for  Agricultural 
Enterprises 

In  addition  lo  the  specific  eligibility  factors 
listed  under  the  foiiowmg  SB.A  programs,  a 
borrower  must  be  of  good  character,  be  an 
eligible  small  business  under  SB.\  rules  and 
regulations  (13  CFR  Parts  \Z\  and  1:121,  be 
organized  for  profit,  and  be  able  to  evidence 
reasonable  assurance  of  ability  to  repay  the 
loan  from  the  profifs  of  the  business.  Can  be 
proprietorship,  partnership  or  corporate 
business  organization,  and  need  not  be  a 
citizen  of  the  U.S.A. 

20,  Regular  Business  Loans — 7(a). 
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a.  Eligibility 

Be  eligible  under  SBA  rules  and  regulations 
(13CFR  Part  120). 

Be  unable  to  obtdin  the  credit  from  nnn 
Federal  sources  through  utilization  of 
personal  resources  or  otherwise. 

b.  I.oan  Purpose. 

Purchase  of  land  and  buildings  and  land 
improvements  (fencing,  irrigation  systems, 
etc  )  including  pollution  control  facilities 
essential  to  the  small  business. 

Construction,  renovation  or  improvement 
(including  water  systems)  of  (i)  farm  hu.lding 
other  than  residential  buildings  (n| 
residential  building  essential  lo  the  business 
if  not  available  from  other  Federal  Sources. 

Purchase  of  farm  machinery  and  equipment 
(■ipphances  and  other  household  contents 
used  for  residential  pu.'poses  are  not  eligible |. 

Operrtling  expenses  directly  related  to  the 
f.irming  operation  excluding  personal  or 
f.imily  living  expenses. 

Rrfinancing  of  debt  direLtly  reUiIed  to  the 
f.i.'-ming  oper.t'inn,  hut  excluding  personal  or 
f<im;ly  debt. 

( .  T  crms. 

The  interest  rate  on  direct  and  SBA  share 
of  immediate  participation  loans  is  based  on 
a  legisidtive  formula. 

The  lenders  interest  rate  on  immediate 
participation  ami  giiaranty  participation 
loans  IS  established  by  the  lending  institution, 
within  Sn.\  policy,  bu!  cannot  exceed  SB.\'s 
ni.iMmum  which  is  periodically  published  in 
th''  Federal  Register. 

M.it  J.  ity  of  the  loans  will  gf'nrrally  not 
exceed  one  year  for  annua!  seed.  feed. 
fertilizer  and  other  annua!  needs.  7  years  for 
thf  portion  of  the  loan  used  for  working 
( <';\!al.  10  years  for  that  portion  of  the  loan 
I'.sf  fd.'  livestock  and.'or  farm  machinery  and 
i()Mi;'mi'nl.  and  20  years  for  that  portion  of 
the  loan  used  for  acquisition  or  construction 
of  re::!  estate,  i  lowever.  ail  borrowers  are 
expected  to  rep.iy  the  loan  as  soon  as 
possilile  and  these  maximum  maturities  are 
i:ol  automatically  available  in  every  case. 

SB.A  loans  an;  generally  repaid  in  even 
nu-nlhly  payments  of  principal  and  interest. 
Iki.vever.  quarterly,  sem.iannual.  annual  or 
seas(i.",dl  payments  can  be  arranged  when 
ne<  f'ssary. 

d.  Loan  Limits 

Direct  loans  have  an  administrative  limit  of 
$\:'<^).{ny|^. 

lnimf(ii<i!f  participation  lo.ms  have  an 
adniinis'rative  limit  of  $1 50.CX.I0.  SBA  share. 
(B<i'h  •!.!•  direct  and  immedi.ite  participali(m 
administrative  limits  can  be  waived  in 
exct'ptional  Situations  by  SR,\s  Regional 
Directors.) 

Cliiaranty  pcirt'iipation  loans  hdve  a  limit 
of  S:j.Tfl.0OO,  SBA  share,  except  that  in 
exceptional  situations  the  SB.-\  share  can  be 
increased  to  S^OO.tXX). 

The  limits  on  a  borrower's  total 
indebtedness  to  SBA  on  ail  outstanding  loans 
is  (i)  the  aggregate  of  direct  and  the  SBA 
share  of  immediate  participation  loans 
cannot  exceed  $350,000  and  (iil  the  aggregate 
of  direct  and  the  SBA  share  of  immediate 
participation  and  guaranty  participation 
loans  cannot  exceed  S-Sai.lXXI  at  any  one 
time. 

21.  F.conomic  Opportunity  Loans, 
a.  F.ligibility. 


Must  be  economically  or  socially 
disadvantaged. 

Meet  the  eligibility  requirements  set  forth 
in  SBA  rules  and  regulations  (13  CFR  Parts 
119  and  120) 

b.  Loan  Purposes 

Can  be  used  for  the  same  purpose  as 
Regular  Business  Loans 

c.  Terms. 

Interest  on  direct  and  SBA  share  of 
im.mediate  participation  loans  is  subject  lo  a 
legislative  formula,  and  is  subject  to  change 
quarterly. 

The  lender's  interest  on  immediate  and 
guaranty  participation  is  the  same  as  for 
regular  business  loans 

.Maturities  of  these  loans  are  generally 
rt'stnc'ed  to  10  years  for  working  capital 
other  than  annual  operating  expenses  and 
farm  mach;npr\  and  equipment  and  to  the 
legislative  limit  of  15  years  for  real  estate 
purposes.  However,  no  borrower  will  receive 
a  longer  maturity  than  is  necessary  for  the 
loan  to  be  repaid  from  the  business  income. 

d.  Loan  Limits. 

These  loans  cannot  exceed  $100,000  SBA 
share,  whether  direct,  imniediate 
participation  or  guaranty. 

22.  Water  Pollution  Control  Loans. 

a.  Eligibility. 

Meet  eligibility  requirertents  set  forth  in 
SBA  rules  and  regulations  (13  CFR  Parts  120 
and  123). 

Must  have  a  statement  from  EPA  of  the 
necessity  and  adequacy. 

Must  show  evidence  of  substantial 
economic  injury. 

b.  Loan  Purposes. 

Only  to  make  modifications  and  changes 
necessary  to  meet  the  Federal  standards 
established  under  the  Federal  Water 
Pollution  Control  Act  or  State  standards 
established  in  compliance  with  the  Federal 
Water  Pollution  Control  Act. 

c.  Terms. 

Interest  rate  same  as  fat  Regular  Business 
Loans. 

Maturity  not  to  exceed  $0  years. 

d.  l,oan  Limits. 
No  dollar  limit. 

23.  Other  Substantial  Economic  Injury 
ProKrams. 

Ihe  SBA  has  loan  authority  lo  aid  small 
businesses  that  suffer  substantial  economic 
injury  as  a  result  of  a  Federal  action  or 
Federally  directed  action,  such  as 
Occupational  Health  and  Safety  regulations. 
Air  Pollution  Control  regulations  or  being 
displaced  by  a  Federally  financed 
construction  project.  These  programs  are 
more  completely  described  in  13  CFR  Part 
123. 

Aiiwiiiistrative  Guidelines 

24.  The  services  of  FmflA  and  SBA  to 

lenders  and  applicants  are.  by  mutual 
agreement,  those  that  each  agency  would 
provide  any  eligible  applicant  in  the  normal 
course  of  business  and  there  will  be  no 
reimbursement  by  either  agency  to  the  other 
ffir  such  services. 

25.  The  National  Office  of  FmHA  and  the 
Central  Office  of  SBA  will  cooperate  with 
each  other  in  counseling  their  field  offices 
and  in  resolving  problems  in  specific  cases. 

26.  This  Memorandum  of  Understanding  in 
no  way  alters  or  supersedes  the  existing 


Memorandums  between  the  two  agencies 
covering  their  disaster  (emergency)  loan 
autho'nty  and  FmHA's  Business  and 
Industnal  Loan  Program. 

27.  This  Agreement  may  be  amended  at 
any  time  by  written  agreement  of  both 
parties. 

28.  This  agreement  shall  take  effect  upon 
the  date  of  execution  thereof. 

Mitchell  P.  Kobelinski, 

Administrator.  SBA. 

Dated:  September  2.  1976. 
Frank  B.  Elliott. 
Administrator.  FmHA. 

Dated:  September  20,  1976. 

PART  122— BUSINESS  LOANS 

Subpart  A— General  Provisions 

Sec. 

122.1  Statutory  provisions. 

122.2  Captions. 

122.3  Savings  clause. 
122.3-1     Prior  rules. 
122.3-2    Effect  of  invalidity. 

122.4  Applicability  of  other  parts. 

122.5  Application. 
122.&-1     Other  financing. 
122.5-2     Content  of  applications. 
122.5-3     Direct  assistance. 
122.5-4     Approval  or  decline. 
122.5-5    Loan  authorization. 

122.6  Loan  terms. 
122.6-1     Maturities. 
122.6-2     Grace  periods. 
122.6-3    Moratorium. 

122.7  Loan  amounts. 
122.7-1     Direct  loan. 

122.7-2     Immediate  participation. 
122.7-3    Guaranty  loans. 

122.8  Interest  rate. 
122.8-1     Direct  loans. 

122  8-2    Immediate  participation. 

122.8-3    Guaranty  loans. 

122.8-4     Variable  (fluctuating)  rate. 

Subpart  B — Special  Purpose  Loans 

122.50    Small  general  contractors. 
Policy. 

Demonstrated  ability. 
Maturity. 
Purpose  of  loan. 
Investment  property. 
Rental. 

Sale  of  entire  property. 
SBA's  lien. 
Application. 
Handicapped. 


122.50-1 
122.50-2 
122.50-3 
122.50-4 
122.50-5 
122.50-6 
122.50-7 
122.50-8 
122.50-9 
122.51 


122.51-1     Policy. 
122.51-2    Definitions. 
122.51-3    Interest  rate. 
122.51.^     Repayment  ability. 
122.51-5    Application. 
122.51-^    I'se  of  proceeds. 

122.52  Low-income  areas. 

122.53  Energy  conservation. 
122.53-1     Policy. 

122.53-2    Energy  measures  defined. 
122.53-3     Use  of  proceeds. 
122.53-4    Repayment  ability. 

122.54  Loans  for  exporters. 
122.54-1     Policy. 

122.54-2     Applicant  eligibility. 
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122.54-3     Use  of  proceeds. 

122.54-4     Fees. 

12254-5     CollalerHl. 

122  54-6    Additional  loan  conditions. 

122.55  Qualified  employee  trust. 
122.55-1     Policy. 

122.5&-2    Definitions. 
122.55-3     Amount  of  loan. 
122.55-4    Exceptions  to  other  SBA 

regulations. 
122.55-5     Eligibility. 

122.56  Veterans  loan  program, 
122.56-1     Policy. 

122.56-2     Direct  loans. 
122.56-3     Eligibility. 
122.56-^     Single  loan  benefit. 
Table  1 — Eligible  energy  measures 

Authority:  Sec.  5(b)  (6)  and  7(a)  of  the 
Small  Business  Act,  as  amended.  15  U.S.C. 
634(b)[lti)  and  636(a). 

§122.1    Statutory  provisions. 

The  authority  for  these  loans  is 
contained  in  Section  7(a)  of  the  Small 
Business  Act,  as  amended,  15  U.S.C. 
636(a).  See  also  15  U.S.C.  636  (Note). 

§  122.2     Captions. 

Captions  are  inserted  as  required  by 
the  Federal  Register  for  convenience 
only  and  are  not  part  of  the  substance  of 
these  regulations 

§  122.3    Savings  clause. 

§122.3-1     Prior  rules. 

Financial  assistance  granted  before 
(the  date  of  publication  of  this  rule)  shall 
be  governed  by  the  related  contractual 
terms  and  the  regulations  then  in  effect. 
Nothing  herein  shall  bar  SBA 
enforcement  action  with  respect  to  such 
financial  assistance  granted  pursuant  to 
contractual  terms  no  longer  in  use  and 
prior  regulations  no  longer  in  effect. 

§  122.3-2    Effect  of  invalidity. 

If  any  section  or  part  of  a  section  of 
these  regulations  should  be  adjudged 
invalid,  only  that  part  shall  be  invalid, 
and  the  other  parts  shall  not  be  affected 
thereby. 

§  122.4    Applicability  of  other  parts. 

The  Loan  Policy  and  definitions  of 
Part  120  of  this  chapter  apply  to  the 
loans  authorized  in  this  part.  Also 
applicable  are  Parts  112,  113. 116  and 
117,  With  respect  to  any  financial 
assistance  of  SBA,  Part  112  prohibits 
discrimination  on  the  grounds  of  race, 
color,  or  national  origin.  Part  113 
prohibits  discrimination  based  on  race, 
color,  religion,  sex,  marital  status, 
handicap  or  national  origin  with  respect 
to  all  recipients  of  SBA  financial 
assistance. 

Part  116  prescribes  policies  of  genera! 
application  set  forth  in  several  subparts. 
Subpart  A  sets  forth  SBA  policies  and 
criteria  forgiving  special  consideration 
to  veterans  and  their  survivors  or 


dependents.  Subpart  B  prescribes  rules 
on  the  prohibition  of  SBA  financial 
assistance  for  acquisition  or 
construction  in  special  flood  hazard 
areas  when  persons  eligible  for  flood 
insurance  have  not  obtained  it.  Subpart 
C  prohibits  recipients  of  SBA  financial 
assistance  from  using  lead-based  paint 
as  described  therein.  Subpart  D 
prescribes  policies  and  procedures 
dealing  with  floodplain  management 
and  wetlands  protection.  Part  117  covers 
the  prohibition  of  discrimination  based 
on  age, 

§  122.5    Application. 

§  122.5-1     Other  financing. 

Except  as  otherwise  specified,  before 
applying  for  SB.A  financial  assistance, 
an  applicant  shall  endeavor  to  obtain 
financing  from  other  non-Federal 
sources,  including  (but  not  limited  to) 
other  resources  of  its  owners,  and 
private  lending  sources. 

If  an  institution  is  unable  or  unwilling 
to  make  the  loan,  the  applicant  must 
then  determine  if  the  Lender  would 
make  the  loan  in  participation  with  SBA 
as  a  guaranty  or  an  immediate 
participation  loan,  (If  a  Lending 
Institution  will  make  a  loan  in 
participation  with  SBA,  the  Lender,  not 
the  applicant,  shall  contact  SB.\  )  SBA 
shall  require  satisfactory  evidence 
concerning  the  Lending  Institution(s) 
refusing  to  make,  or  to  participate  in.  the 
loan.  See  §  120,3-4  and  120.103-1  of  this 
chapter. 

§  122.5-2     Contents  of  application. 

An  applicant  for  SBA  financial 
assistance  in  any  form  shall  furnish  '  a 
history  of  the  business,  the  nature  of  the 
business,  the  amount  and  purpose(s)  of 
the  loan,  the  collateral  offered  for  the 
loan,  and  current  financial  statements, 
together  with  financial  statements  (or 
tax  returns  if  appropriate)  for  the  past 
three  years  Annual  financial  statements 
shall  be  required  from  borrower 
thereafter,  but  SB.A  may  also  require 
more  frequent  reports.  In  addition, 
personal  financial  statements  may  be 
required,  as  applicable,  from  a 
proprietor,  general  partners,  officers, 
directors,  guarantors  and  holders  of 
twenty  percent  or  more  of  the  equity  of 
the  applicant,  Finanical  statements  from 
non-stockholder  directors  or  officers 
may  be  waived  by  SBA 

(Approved  by  the  Office  of  Mdnajjemenl  and 
Budget  under  control  numbers  3245-0016  and 
324.5-0196) 

§  122.5-3     Olred  assistance. 

Subject  to  availability  of  funds,  an 
applicant  unable  to  obtain  a  loan  or  loan 
participation  from  a  private  lender  (See 
§  120.3—4  of  this  chapter)  may  apply  to 


SBA  for  a  direct  loan  on  a  form  provided 
by  SBA.  Such  application  shall  be  made 
to  the  SBA  office  serving  the  location  of 
the  proposed  or  existing  business,  but 
counseling  may  be  obtained  from  any 
SBA  office,  (See  §  101.3-1  of  this  chapter 
for  the  addresses  of  all  SBA  offices) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0016) 

§  122.5-4    Approval  or  decline. 

Applicants  will  be  given  notice  of 
approval  or  decline  by  either  the  Lender 
(for  a  participation/guaranty  loan)  or  by 
SBA  (for  a  direct  loan).  The  decline 
notification  will  include  the  reason(8)  for 
the  decline 

§  122.5-5     Loan  authorization. 

If  SBA  approves  a  loan  request,  a  loan 

authorization  is  issued.  The 
authorization  states  the  terms  and 
conditions  on  which  SBA  is  willi.ng  to 
make,  participate  in  or  guarantee  a  loan 
but  it  is  not  a  contract  to  loan  money. 

(Approved  by  the  Offxe  of  Management  and 
Budget  under  control  number  3245-0201) 

§  122.6     Loan  terms. 

§  122.6-1     Maturities. 

(a)  Except  as  otherwise  specified,  a 
loan,  including  extensions  and  renewals, 
may  be  made  for  a  period  not  to  exceed 
twenty-five  years,  except  that  such 
portion  of  a  loan  made  for  the  purpose 
of  acquiring  real  property  or 
constructing,  converting  or  expanding 
facilities  may  have  a  maturity  of  twenty- 
five  years  plus  such  additional  period  as 
may  be  required  to  complete  such 
construction,  conversion  or  expansion 

(b)  The  maximum  maturity  shall  not 
be  available  for  every  loan.  The 
matuiity  of  each  loan  will  be  the 
shortest  feasible  term  commensurate 
with  the  repaym.ent  ability  of  the 
borrower  and  shall  not  exceed  ten 
years,  except  when  the  loan  finances 
real  estate  or  the  construction  or  the 
acquisition  of  equipment  with  a  useful 
life  exceeding  ten  years.  Amortization 
will  generally  require  equal  monthly 
payments  of  principal  and  interest  but 
may  be  adjusted  to  accommodate  the 
cash  flow  of  the  borrower.  See  §  122.8- 
4(g)  of  this  part.  In  addition,  SB.A  may 
extend  the  maturity  of  a  loan  before 
October  1, 1985  pursuant  to  section  1902 
of  Pub.  L.  97-35,  approved  August  13, 
1981,  conditioned  in  the  case  of  a 
participation  upon  the  concurrence  of 
the  participant,  the  holder  in  due  course 
(if  any)  and  the  borrower,  or  refinance 
such  loan  with  an  extension  of  its  term. 
The  aggregate  term  of  such  extended  or 
refinanced  loan  shall  not  exceed  the 
maximum  maturity  permitted  by  this 
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paragraph  and  shall  be  repaid  in  equal 
installments  of  principal  and  interest. 
SBA  may  also  extend  the  maturity  of  or 
renew  a  loan  pursuant  to  Section  7(c)(1) 
of  the  Act  (including  any  loan 
transferred  to  SBA  pursuant  to 
Reorganization  Plans  No.  2  of  1954  and 
No.  1  of  1957)  for  additional  periods  not 
to  exceed  ten  years  beyond  their 
original  maturity,  limited  to  such  periods 
of  time  as  appear  necessary  to  avoid 
forced  liquidation  of  loans.  Extensions 
are  granted  under  the  preceding 
sentence  only  when  it  appears  that  no 
other  course  will  result  in  a  greater  or 
earlier  recovery  of  the  indebtedness. 

§  122.&-2    Grace  periods. 

SBA  may  defer  initial  payments  for  a 
grace  period,  and  use  such  other 
methods  as  it  deems  necessary  and 
appropriate  to  assure  the  successful 
establishment  and  operation  of  the 
borrower. 

§  122.6-3    Moratorium. 

SBA  may  suspend  or  undertake 
l)orrower's  obligations  to  pay  principal 
and  mlerest  in  certain  circumstances 
and  on  certain  conditions.  See  Part  131 
of  this  title. 

§  122.7     Loan  amounts. 

Limits  on  loan  amounts  apply  to  the 
combined  aggregate  amount  of  all  loans 
to  a  given  borrower  under  this  Part, 
includmg  such  borrower's  affiliates,  as 
defined  in  §  121.3(a)  of  this  title. 

§  122.7-1    Direct  loans. 

The  statutory  limit  for  direct  loans  is 
$35n.(X)0.  SBA  has  established  an 
administrative  limit  of  Si  50.000. 
Regional  Administrators  may  authorize, 
in  writing,  the  acceptance  of  an 
application  that  exceeds  the 
administrative  but  not  the  statutory 
limit. 

§  122.7-2     Immediate  participation. 

The  statutory  limit  on  SB.\'s  portion 
of  an  immediate  participation  loan  is  the 
lesser  of  90  percent  of  the  loan,  or 
S35O.0O0.  The  administrative  limit, 
however,  is  the  lesser  of  75%  of  the  loan, 
or  $150,000.  Regional  Administrators 
may  allow  exceptions  to  the 
administrative  dollar  limit,  up  to 
5350,000.  District  directors  may  make 
exceptions  to  the  percentage  limit  if  the 
participant's  legal  lending  limit 
precludes  a  25  percent  exposure.  In  such 
cases  the  Lender  will  be  required  to 
participate  up  to  its  legal  lending  limit, 
but  in  no  event  less  than  10  percent. 

§  122.7-3     Guaranty  loans. 

SBA's  exposure  on  guaranty  loans 
shall  not  exceed  $500,000  in  any 
circumstance.  The  percentage  of  the 


SBA  guaranty  shall  aot  exceed  the 
following: 

(a)  Guaranty  of  loans  not  to  exceed 
$100,000.  SBA  shall  guarantee  at  least  90 
percent  of  a  loan  so  long  as  the  total 
amount  outstanding  (including  the  loan 
under  consideration)  does  not  exceed 

Si 00.000,  except  as  permitted  under 
paragraph  (c)  below. 

(b)  Guaranty  of  loans  in  excess  of 
$100,000.  SBA  shall  guarantee  no  more 
than  90  percent  and  not  less  than  70 
percent  of  loans  in  excess  of  $100,000  so 
long  as  the  total  amount  approved  and 
outstanding  does  not  increase  SBA's 
exposure  beyond  5500,000.  subject  to 
paragraph  (c)  below.  Decisios  to 
guarantee  such  loans  in  amounts 
between  70  percent  and  90  percent  shall 
be  made  on  a  case-by-case  basis.  The 
percentage  guaranteed  shall  not 
influence  loan  approvals.  A  Lender's 
request  for  less  than  a  70  percent 
participation  by  SBA  shall  not  be 
approved  unless  a  lesser  percentage  is 
necessary  due  to  the  statutory  $500,000 
ceiling  on  SBA  exposure. 

(c)  Refinancing.  SBA  shall  guarantee 
no  more  than  80  percent  of  that  portion 
of  a  loan  used  to  refinance  a  debt  owed 
to  a  bank  or  other  lending  institution. 
Therefore  the  blended  guaranty 
percentage  of  the  total  loan  will  reflect 
the  respective  percentages  of  guaranty 
for  the  refinancing  and  the  remaining 
portion  of  the  loan.  Until  October  1. 
1985.  SBA  shall  not  refuse  to  guarantee  a 
loan  solely  because  such  loan  will  be 
used  to  refinance  all  or  any  part  of  the 
outstanding  indebtedness  of  a  small 
concern  unless; 

(1)  The  creditor  is  likely  to  suffer  a 
loss  if  the  loan  is  not  refinanced  and 
SBA  is  likely  to  sustain  part  or  all  of  any 
loss  which  would  have  otherwise  been 
sustained  by  the  creditor,  or 

(2)  SB.^  determines  that  refinancing 
the  debt  will  not  benefit  the  small 
concern. 


§  122.8    Interest  rate.  | 


§  122.B-1     Direct  loans. 

The  rate  of  interest  on  direct  loans 
and  SBA's  share  of  immediate 
participation  loans  is  determined  by  a 
statutory  formula  based  on  the  cost  of 
money  to  the  Federal  government.  No 
later  than  the  10th  day  of  each  calendar 
quarter  (Jan.  10,  April  10,  July  10,  and 
Oct.  10)  SBA  shall  publish  such  rate  in 
the  Federal  Register  for  such  quarter. 
(The  rate  in  effect  at  any  time  is 
available  from  the  local  SBA  offices.) 

§  122.8-2    Immediate  participation. 

The  maximum  rate  a  Participating 
Lender  shall  charge  on  its  share  of  an 
immediate  participation  loan  shall  be 


the  lesser  of  (a)  the  rate  permitted  under 
the  applicable  usury  statute,  or  (b)  one 
percent  less  than  the  maximum  rate 
permitted  by  SBA  policy  for  a 
guaranteed  loan  of  the  same  maturity, 
published  from  time  to  time  in  the 
Federal  Register  and  available  from 
local  SBA  offices. 

§  122.8-3    Guaranty  loans. 

A  Participating  Lender  may  establish 
an  interest  rate  that  is  legal  and 
reasonable.  SBA  publishes  from  time  to 
time  in  the  Federal  Register  the 
maximum  rate  permitted.  Such  rate 
information  is  available  from  local  SBA 
offices. 

§  122.8-4    Variable  (fluctuating)  rate. 

A  Participating  Lender  may  utilize  a 
fluctuating  rate  of  interest.  SBA's 
maximum  allowable  rates  apply  only  to 
the  initial  rate  as  of  the  date  the  loan 
application  was  received  by  SBA.  SBA's 
approval  of  the  use  of  a  variable  interest 
rate  shall  be  subject  to  the  following 
conditions: 

(a)  Frequency.  The  fluctuation  may 
occur  no  more  frequently  than  monthly, 
except  for  the  first  fluctuation,  which 
may  occur  on  the  first  business  day  of 
the  month  following  initial 
disbursement. 

(b)  Commencement  of  fluctuation. 
Fluctuation  periods  may  commence  on 
the  first  business  day  of  the  month 
following  initial  disbursement, 

(c)  Basis  for  fluctuation.  The  note  rate 
must  rise  and  fall  on  the  same  basis. 
Where  a  participant  establishes  a  floor 
and  ceiling  for  the  fluctuating  rate,  the 
difference  between  the  initial  rate  and 
the  ceiling  rate  may  be  no  greater  than 
the  difference  between  the  initial  rate 
and  the  floor  rate. 

(d)  Base  rate.  The  base  rate  shall  be 
the  low  New  York  prime  rate  in  effect 
on  the  first  business  day  of  the  month. 
as  printed  in  a  national  financial 
newspaper  published  each  business  day, 
or  the  SBA  Optional  peg  rate  which  SBA 
publishes  quarterly  in  the  Federal 
Register. 

(e)  Maturities  under  7  years.  For  loans 
with  maturities  under  seven  years,  the 
maximum  interest  rate  shall  not  exceed 
two  and  one-quarter  (2V*)  percentage 
points  over  the  base  rate. 

(f)  Maturities  of  7  years  or  more.  For 
loans  with  maturities  of  seven  or  more 
years,  the  maximum  interest  rate  shall 
not  exceed  two  and  three-quarters  (2%) 
percentage  points  over  the  base  rate. 

(g)  .Amortization.  Amortization  shall 
require  equal  monthly  payments 
combining  principal  and  interest,  and 
may  be  computed  on  the  basis  of  an 
interest  rate  higher  than  the  interest  rate 
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prevailing  at  the  date  of  the  note  to 
insure  that  future  payments  will  be 
sufficient  in  the  event  of  a  rise  in  the 
base  rate.  With  SBA  prior  approval, 
unequal  payments  or  fixed  payments  of 
principal  plus  interest  may  be  agreed 
upon  on  a  case-by-case  basis 

(h)  Pilot  Project.  Pursuant  to  §  120.1-2 
of  this  chapter,  for  a  period  of  one  year 
from  April  27.  1984,  and  only  for  the 
States  of  New  Jersey.  New  York,  the 
Commonwealth  of  Puerto  Rico  (Region 
II):  Iowa.  Kansas,  Missouri.  Nebraska 
(Region  VIIj;  and  Arizona.  California, 
Hawaii,  Nevada  (Region  IX),  the 
maximum  initial  interest  rate  on  a 
fluctuating  rate  loan  shall  be  the  Stale 
legal  rale  applicable  to  such  loan. 
Thereafter,  the  rate  may  fluctuate  and 
the  loan  be  amortized  as  set  forth  in  this 
section;  Provided.  That  the  reference  to 
percentage  point  limits  is  not  applicable. 
If  the  guaranteed  portion  of  a  loan  made 
pursuant  to  this  subparagraph  is 
transferred  as  provided  in  §  120,301-2  of 
this  part  to  a  third  party  within  six 
months  following  full  disbursement, 
such  transfer  shall  be  at  a  price  which 
will  not  result  in  a  differential  greater 
than  three  percentage  points  (three 
hundred  basis  points)  between  the 
interest  rate  paid  by  the  borrower  and 
the  coupon  rate  received  by  the  investor. 

Subpart  B— Special  Purpose  Loans 

§  122.50     Sman  g«r>«ral  contractors. 

§  122.50-1     Policy. 

The  Act  authorizes  loans  to 
contractors  to  finance  residential  or 
commercial  construction  or 
rehabilitation  provided  that  loan  funds 
are  not  used  primarily  for  the 
acquisition  of  land.  The  terms 
"construction"  and  "rehabilitation"  as 
used  in  this  section  apply  only  to  work 
done  on-site,  construction  and 
rehabilitation  of  the  structure,  above  or 
underground  utility  connections  and 
landscaping.  Not  more  than  five  (5) 
percent  of  the  loan  proceeds  can  be 
used  for  community  improvements  that 
benefit  more  than  the  structure  financed 
with  the  SBA  loan.  Examples  include 
streets,  curbs,  open  spaces  and  similar 
improvements.  These  loans  can  be  used 
for  individual  structures  only:  Provided, 
however.  That  an  SBA  loan  may  be  used 
for  more  than  one  individual  structure  if 
each  structure  is  separately  identified, 
the  loan  proceeds  for  each  structure  are 
identified  separately,  and  the  amount 
that  must  be  paid  on  the  loan  to  effect 
transfer  of  clear  title  on  each  structure 
as  sold  is  shown.  Such  loans  are  not 
prohibited  by  §  120.102-8  of  this  title. 
These  loans  may  be  available  under  the 
following  conditions: 


§122.50-2    Demonstrated  ability. 

The  applicant  shall  be  a  construction 
contractor  or  homebuilder  with  a 
demonstrated  managerial  and  technical 
ability  in  profitable  construction  or 
rehabilitation  projects  of  a  comparable 
type  and  size.  Joint  ventures  or  other 
organizations  that  have  no  history  or  are 
organized  only  for  a  specified  project 
are  not  eligible.  A  portion  of  the  work 
may  be  subcontracted,  but  on 
subcontracts  in  excess  of  525,000  a  one- 
hundred  percent  payment  and 
performance  bond  may  be  required. 

(Approved  by  the  Office  of  Management  and 
Budget  under  con'rol  number  3245-0077) 

§  122.50-3    Maturity. 

The  maturity  of  the  loan  shall  not 
exceed  thirty-six  months  plus  the 
estimated  time  to  complete  the 
construction  or  rehabilitation. 

§  122.50-4    Purpose  of  loan. 

Loan  proceeds  shall  be  used  solely  for 
the  direct  expense  of  acquisition, 
immediate  construction  and/or  prompt 
significant  rehabilitation  of  residential 
or  commercial  structures  for  sale.  For 
this  purpose  "significant"  rehabilitation 
means  rehabilitation  costing  more  than 
one-third  (Va)  of  the  purchase  price  or 
fair  market  value  at  time  of  loan 
application.  Not  more  than  twenty  (20) 
percent  of  the  loan  proceeds  shall  be 
used  for  the  acquisition  of  land. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0077) 

§  122.50-5    Investment  property 
prohibited. 

Loan  funds  shall  not  be  used  to 
purchase  vacant  land  for  possible  future 
construction  or  to  operate  or  hold  rental 
property  pending  future  rehabilitation. 
Loan  funds  shall  not  replace  or  free 
applicant's  funds  for  these  purposes. 

§  122.50-6     Rental. 

The  constructed  or  rehabilitated 
structures  shall  not  be  rented,  in  whole 
or  in  part,  pending  sale,  without  SBA's 
prior  written  approval. 

§  122.50-7    Sale  of  entire  property. 

Loan  proceeds  shall  not  be  used  as  a 
construction  loan  to  be  repaid  with 
permanent  financial  if  the  applicant  or 
its  affiliate  retains  title.  The  sale  of  the 
property  must  be  both  a  beneficial  and  a 
legal  change  or  ownership  in  the  title  to 
the  property. 

§122.50-8    SBAsLien. 

SBA  shall  have  not  less  than  a  second 
lien  on  the  property  as  collateral.  All 
prior  liens  shall  permit  the  release  of 
individual  parcels  upon  payment  of  a 
predetermined  amount  (so  the  buyer  of 


each  parcel  can  get  a  clear  title)  and  the 
sum  of  all  liens,  including  SBAs  shall 
not  exceed  eighty  (80)  percent  of  the  fair 
market  value  of  the  completed  structure. 

§  122.50-9     Application. 

The  application  shall  include  three 
letters  in  addition  to  the  regular 
requirements  of  |  122.5-2.  [.\ 
Participating  Lender  may  provide  the 
necessary  written  assurance  instead  of 
three  such  separate  letters).  The  three 
letters  are  (a)  from  a  mortgage  lender 
doing  business  in  the  proiect  area 
advising  whether  permanent  mortgage 
money  is  normally  available  to  qualified 
purchasers  of  comparable  real  estate  at 
the  project  location;  (b)  from  an 
independent,  licensed  real  estate  broker 
with  at  least  three  years  experience  in 
the  project  area  advising  whether  a 
market  exists  for  the  proposed  structure 
and  whether  the  property's  monetary 
and  architectural  values  are  compatible 
with  other  structures  in  the 
neighborhood;  (c)  from  an  independent 
licensed  architect,  appraiser  or  engineer 
who  shall  agree  to  make  all  construction 
inspections  and  certifications  needed  to 
support  interim  disbursements. 
(Inspection  fees  may  be  paid  from  loan 
proceeds.) 

§  122.51     Handicapped. 

§  122.51-1     Policy. 

The  Act  authorizes  loans  to  assist  a 
public  or  private  organization  for  the 
handicapped  or  to  assist  a  handicapped 
individual  in  establishing,  acquiring  or 
operating  a  small  concern. 

§  122.51-2    Definitions. 

(a)  H.AL-1  IS  the  designation  of  a  loan 
to  a  nonprofit  public  or  private 
organization  for  the  employment  of  the 
handicapped.  HAL-1  applicants  are  not 
subject  to  Part  121  of  this  title. 

(b)  HAL-2  is  the  designation  of  a  loan 
to  a  handicapped  individual  or  a  small 
business  which  is  wholly  owned  by  a 
handicapped  individual(s).  Such  loans 
shall  comply  with  the  requirements  of 
Parts  120  and  121  of  this  title,  and  direct 
loans  are  subject  to  the  availability  of 
funds. 

(c)  Organization  for  the  Handicapped 
means  one  which: 

(1)  Is  organized  under  the  laws  of  the 
United  States  or  any  Stale,  the  net 
income  of  which  does  not  inure  in  whole 
or  in  part  to  the  benefit  of  any 
shareholder  or  other  individual,  and 
which  is  operated  in  the  interest  of 
handicapped  individuals; 

(2)  Complies  with  all  occupational 
health  and  safety  standards  prescribed 
by  the  Secretary  of  Labor,  and. 
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(3)  Employs  in  the  production  of 
commodities  and  the  provision  of 
services  during  any  fiscal  year  in  which 
it  received  financial  assistance  under 
this  subsection,  handicapped  individuals 
for  not  less  than  75  per  centum  of  the 
man-hours  required  for  the  production 
or  provision  of  the  commodities  or 
services. 

(d)  Handicapped  individual  means  a 
person  who  has  a  physical,  mental  or 
emotional  impairment,  defect,  ailment, 
disease  or  disability  of  a  permanent 
nature  which  in  any  way  hmits  the 
selection  of  any  type  of  employment  for 
which  the  person  would  otherwise  be 
qualified  or  qualifiable.  For  HAL-2 
purposes  a  partnership  or  corporation 
must  be  100  percent  owned  by 
handicapped  individuals. 

(e)  Supportive  services  refers  to 
expenses  incurred  by  HAL-l 
organizations  to  subsidize  wages  of  low 
producers,  health  and  rehabilitation 
services,  management,  training, 
education  and  housing  of  handicapped 
workers  and  other  such  uses. 

§  122.51-3    Interest  rate. 

Direct  loans  and  SBA's  share  of 
immediate  participation  loans  are 
suhjt'ct  to  an  administrative  limit  of 
$150,000  and  shall  bear  intnrest  at  a  rate 
of  three  (3)  percent.  There  is  no  separate 
interest  rate  on  guaranty  loans.  See 
§  122.8-3  of  this  part. 

§  122.51-4    Repayment  ability. 

(a)  Reasonable  doubt.  In  the 
application  of  §  120.103-2  of  this  chapter 
to  loans  under  this  §  122.51,  reasonable 
doubt  shall  be  resolved  in  favor  of  the 
applicant. 

|b)  Capability  and  experience.  HAL-l 
applicants  must  submit  evidence  that 
the  organization  has  the  capability  and 
experience  to  perform  successfully,  but 
evidence  of  repayment  ability  from  the 
earnings  of  the  organization  is  not 
necessary  provided  other  sources  of 
repayment  are  reasonably  established. 

(c)  Collateral — (i)  Assii;nwent  of 
proceeds.  Loans  to  finance  Federal 
Government  contracts  may  require  an 
assignment  of  the  proceeds  of  the 
contracts. 

(ii)  Personal  guarantees.  Personal 
guarantees  of  the  officers  and  directors 
of  a  HAL-l  organization  shall  not  be 
required  but  may  be  accepted  if  offered. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0016) 

§  122.51-5    Application. 

(a)  Contents  of  HAL-l  application.  A 
HAL-l  applicant  shall  submit  copies  of 
bylaws,  incorporation  papers.  Internal 
Revenue  Service  certification  of  tax- 
exempt  status,  recognition/approval  by 


an  appropriate  State,  local  or  Federal 
rehabilitation  agency  or  other  evidence 
that  it  meets  the  definition  of  a  HAL-l 
organization,  including  the  percentage  of 
man-hours  performed  by  handicapped 
persons.  The  applicant  shall  also  show 
that  private  credit  is  not  available  and 
that  funds  from  other  Government 
programs  are  not  being  duplicated  by 
SBA  and  that  contributions  from 
foundations,  State  fund  raising  activities 
(including  tax  assessements)  and  other 
traditional  funding  will  not  be 
diminished  as  a  result  of  an  SBA  loan. 
Notwithstanding  §  120.102-10  of  this 
chapter,  a  HAL-l  organization  shall  not 
be  considered  to  be  an  associate  of  the 
lender  solely  because  one  or  more  of  the 
organization's  officers  or  directors  are 
also  officers,  directors  or  holders  of  10 
or  more  percent  of  the  stock  of  the 
lender:  Provided,  however.  That  such 
person  shall  have  no  part  in  the  lender's 
decision  to  participate  in  the  loan. 

(b)  Contents  of  HAL-2  application.  A 
HAL-2  applicant  shall  submit  written 
information  from  a  physician, 
psychiatrist  or  other  qualified 
professional  as  to  the  permanent  nature 
of  the  handicap  and  the  limitations  it 
places  on  the  applicant. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0016) 

§  122.51-6    Use  of  proceeds. 

(a)  HAL-l.  HAL-l  loan  proceeds  may 
be  used  for  purposes  consistent  with 

§  §  120.101  and  120.102  of  this  chapter, 
except  that  loan  funds  cannot  be  used 
for  supportive  services,  see  Section 
§  122.51-2(e).  Further,  the  use  of  SBA 
funds  to  purchase  or  construct  facilities 
is  prohibited  when  construction  grants 
and  mortgage  assistance  are  available 
from  another  Federal  source. 

(b)  HAL-2.  HAL-2  funds  may  be  used 
to  effect  a  change  of  ownership  without 
regard  to  §  120.102-6  of  this  chapter. 

§122.52     Low-Income  areas. 

The  Act  authorizes  loans  to  small 
concerns  with  particular  emphasis  on 
the  establishment,  preservation  and 
strengthening  of  small  concerns  located 
in  urban  and  rural  areas  with  high 
proportions  of  unemployed  (as 
designated  by  the  Department  of  Labor) 
or  low-income  individuals  or  owned  by 
low-income  individuals  (income  is  not 
adequate  to  satisfy  basic  family  needs). 
Partnerships  and  corporations  must  be 
over  50  percent  owned  by  low-income 
individuals  to  qualify  under  the  low- 
income  criteria.  Program  requirements 
and  credit  standards  outlined  in  other 
sections  of  this  regulation  will  not  be 
relaxed  to  accommodate  loan  applicants 
qualifying  under  this  Section. 


§  122.53    Energy  conservation. 

§  122.53-1     Policy. 

The  Act  authorizes  loans  to  assist  a 
small  concern  to  design  architecturally 
or  to  engineer,  manufacture,  distribute, 
market,  install  or  service  energy 
measures  designed  to  conserve  the 
Nation's  energy  resources.  See  Table  1 
for  eligible  energy  measures. 

§  122.53-2    Energy  measures  defined. 

Energy  measures  include; 

(a)  Solar  thermal  energy  equipment 
which  is  either  of  the  active  type  based 
on  mechanically  forced  energy  transfer 
or  of  the  passive  type  based  on 
convective,  conductive  or  radiant  energy 
transfer  or  some  combination  of  these 
types; 

(b)  Photovoltaic  cells  and  related 
equipment; 

(c)  A  product  or  service  the  primary 
purpose  of  which  is  conservation  of 
energy  through  devices  or  techniques 
which  increase  the  energy  efficiency  of 
existing  equipment,  methods  of 
operation  or  systems  which  use  fossil 
fuels,  and  which  is  on  the  Energy    - 
Conservation  Measures  list  of  the 
Secretary  of  Energy  (see  Table  1)  or 
which  the  Administrator  determines  to 
be  consistent  with  the  intent  of  this 
subsection; 

(d)  Equipment  the  primary  purpose  of 
which  is  the  production  of  energy  from 
wood,  biological  waste,  grain  or  other 
biomass  source  of  energy; 

(e)  Equipment  the  primary  purpose  of 
which  is  industrial  cogeneration  of 
energy,  district  heating  or  production  of 
energy  from  industrial  waste; 

(f)  Hydroelectric  power  equipment;     . 

(g)  Wind  energy  conversion 
equipment;  and 

(h)  Engineering,  architectural, 
consulting  or  other  professional  services 
which  are  necessary  or  appropriate  to 
aid  citizens  in  using  any  of  the  measures 
described  in  paragraphs  (a)  through  (g) 
of  this  section. 

§  122.53-3     Use  of  proceeds. 

Loan  proceeds  may  be  used  to  acquire 
vacant  land  immediately  necessary  for 
the  construction  of  a  plant  and  for 
buildings,  machinery,  equipment. 
furniture,  fixtures,  facilities,  supplies  or 
materials  for  eligible  energy  measures. 
Working  capital  loans  shall  be  made 
only  to  the  extent  it  is  demonstrated  to 
SBA's  satisfaction  that  the  proceeds  will 
be  used  for  entry  into  or  expansion  in 
the  area  defined  above  as  energy 
measures.  The  applicant  may  be  a  new 
business  or  an  existing  business  that  is 
expanding.  Loan  funds  shall  nol  be  used 
primarily  for  research  and  development: 
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Provided,  however.  That  up  to  30 
percent  of  the  loan  proceeds  may  be 
used  tor  further  development  of  a 
product  or  service  already  on  the  market 
or  where  the  remaining  development  of 
a  product  or  service  may  be  completed 
under  a  business  plan  that  provides 
rodsonable  assurance  of  repayment. 

§  122.53-4     Repayment  ability. 

Recognizing  that  greater  risk  may  be 
associated  with  these  ene.-gy  measures, 
the  status  of  these  loans  need  not  be  as 
sound  as  for  other  loans  authoriz(;d 
under  this  part.  In  order  tc^  determine 
"sound  valLie",  SBA  will  consider  such 
factors  as  qu-^lity  of  the  product  or 
service,  technical  qualifications  of  the 
applicant's  management  and  employees, 
sales  projections  and  the  applicant's 
financial  status. 

§  122.54     Loans  for  exporters. 

§  122.54  1     Policy. 

The  Act  authorizes  a  revolving  line  of 
credit  for  export  purposes  to  enable 
small  concerns  to  develop  foreign 
markets  and  for  pre-export  financing.  No 
such  credit  shall  be  extended  for  a 
period  or  periods  exceeding  eighteen 
months. 

§  122.54-2     Eligibility. 

An  applicant  for  an  Export  Revolving 
Line  of  Credit  (ERLC)  loan,  in  addition 
to  meeting  the  eligibility  criteria 
applicable  to  all  section  7(a)  loans,  shall 
have  been  in  operation  for  at  le.isl  12 
full  months  prior  to  filing  an  application. 
This  12-months  requirement  may  be 
waived  by  the  appropriate  SBA  regional 
office  if  the  management  of  the 
applicant  has  sufficient  export  trade 
experience  or  other  management  ability 
to  warrant  an  exception  to  the  general 
rule.  Waivers  can  be  made  only  by 
regional  office  officials  who  have 
delegated  authority  to  approve  ERLC 
loans. 

§  122.54-3     Use  of  proceeds. 

Proceeds  of  an  FRLC  loan  can  be  used 
only  to  penetrate  or  develop  a  foreign 
market  and  to  finance  labor  and 
materials  for  pre-export  production. 
Professional  export  marketing  ad\  ice  or 
services,  foreign  business  travel  or 
participation  in  trade  shows  are 
examples  of  eligible  expenses  to 
develop  or  penetrate  a  foreign  market. 
The  cost  of  acquiring  or  renting  office  or 
commercial  space  in  a  foreign  country, 
equipping  such  an  office,  or  wages  for  a 
staff  in  such  an  office  are  examples  of 
ineligible  uses  of  proceeds. 

§  122.54-4     Fees. 

In  addition  to  other  allowable  fees 
[see  Section  120.104-2  of  this  Chapter). 


the  participant  in  an  ERLC  loan  may 
charge  the  borrower  a  commitment  fee 
equal  to  one-fourth  ('<]  of  one  (1) 
percent  of  the  loan  or  $200,  whichever  is 
greater.  This  fee  shall  not  be  charged 
until  the  SBA  has  approved  the  lender's 
request  for  guaranty. 

§  122.54-5    Collateral. 

Only  collateral  that  is  located  in  the 
United  States,  its  territories  and 
possessions  shall  be  acceptable  security 
for  these  loans. 

§  122.54-6    Additional  loan  conditions. 

(a)  Cash  flow  pruned,  on.  All  ERLC 
loan  applications  shall  include  a 
projected  cash  flow  chart  for  the  term  of 
the  loan  that  supports  the  need  for  the 
funds  and  that  evidences  repayment 
ability.  The  projection  must  cover  the 
applicant's  total  operation  and  clearly 
identifies  the  use(s)  of  the  loan  proceeds 
and  »ource(s)  or  repayment. 

(b)  Monthly  progress  reports.  The 
ERLC  borrowers  must  submit  monthly 
progress  reports  to  the  Lender  and 
explain  discrepancies  between  the 
projected  cash  flow  and  the  progress 
report. 

(Approved  by  the  Office  of  Managempnl  and 
Budj^et  under  contract  number  .3245-0196) 

§  122.55    Qualified  employee  trust. 

§  122.55-1     Policy. 

The  Act  authorizes  guaranty  loans  to: 

(a)  Finance  growth.  A  qualified  or 
other  employee  trust  which  may  be 
treated  as  a  qualified  employee  trust 
(see  §  122,55-5  below),  that  represents 
at  least  51  percent  of  the  employees  and 
that  is  maintained  by  a  continuing  small 
concern  which  is  seeking  to  finance  its 
corporate  growth  through  the  use  of  a 
loan  from  the  trust;  or 

(b)  Change  of  ownership.  A  qualified 
or  other  employee  trust  representing  at 
least  51  percent  of  the  employees,  to 
purchase  at  least  51  percent  of  the 
voting  control  of  a  business  operated  for 
profit  which  is  (1)  a  small  concern  or  (2) 
a  business  which  is  other  than  small  and 
controlled  by  another  person  or  entity  if, 
after  the  purchase  is  accomplished,  such 
business  would  be  a  small  concern. 
Such  purchase  shall  be  deemed 
completed  when  at  least  51  percent  of 
the  total  voting  stock  of  the  employer 
concern  is  registered  in  the  name  of  the 
qualifying  employee  trust.  In  these  cases 
the  trustee  must  certify,  without 
limitation,  that 

(i)  Subsequent  to  such  purchase,  the 
small  business  will  be  a  corporation 
which 

(A)  Is  a  small  concern  pursuant  to  Part 
121  of  this  chapter,  and 


[B)  Is  not  under  the  effective  control 
(as  defined  in  Part  121  of  this  title), 
directly  or  indirectly,  of  the  8eller{8). 
and 

(ii)  Not  later  than  the  date  the 
guaranteed  loan  is  repaid  (or  as  soon 
tnereafter  as  is  consistent  with  the 
requirements  of  the  Internal  Revenue 
Code)  at  least  51  percent  of  the  total 
voting  stock  of  the  small  concern  shall 
be  allocated  to  the  accounts  of  at  least 
51  percent  of  the  em.ployees  entitled  to 
share  in  such  allocations. 

(iii)  There  will  be  annual  reviews  by 
the  plan  participants  or  by  the  trustee  of 
the  role  in  management  of  employees 
entitled  to  share  in  the  allocations  in  the 
management  of  such  concern. 

(i\ )  There  will  be  adequate 
management  to  assure  management 
expertise  and  continuity,  and 

(v)  The  trustee  shall  report  annually  to 
the  lender  with  respect  to  the 
requirements  of  this  section. 

§  122.55-2     Definitions. 

The  foMowmg  definitions  do  not 
amend  or  modify  the  definitions  of  the 
Internal  Revenue  Cede  (26  US  C. 
4975(e)(8)],  or  the  Treasury  or  Labor 
Department  definitions  in  their 
respective  regulations.  As  used  in  this 
subpart: 

Employee  means,  m  the  Cdse  of  a  loan 
not  involving  a  change  of  majority 
ownership  of  the  employer  concern's 
voting  stock,  every  person  who  has  been 
on  the  payroll  of  the  employer  concern 
as  a  permanent,  full-time  emplo\ee  m 
any  capacity  for  at  least  30  days  prior  to 
the  date  SBA  receives  the  application 
for  a  loan  guarantee.  In  case  of  a  loan 
guarantee  to  an  employee  trust  to  effect 
a  change  of  the  majority  ownership  (at 
least  51  percent)  of  the  emplo\er 
concern,  employee  means  every  person 
on  the  payroll  of  such  concern  as  a 
permanent,  full-time  employee  in  any 
capacity  at  the  time  such  majority 
ownership  is  acquired.  (Any  person  who 
is  employed  for  l.CXX)  or  m.ore  hours  over 
12  consecuti\e  months  is  considered  a 
full-time,  permanent  employee). 

Employee  organization  means  an 
entity  representing  at  least  51  percent  of 
the  employees  of  the  employer  concern 
and  which  maintains  a  trust  treated  as 
an  employee  trust. 

Employee  trust  means  a  qualified 
employee  trust  or  a  trust  (described  in 
f  122.55-.T(b))  maintained  by  an 
employee  organization. 

Employe:' concern  means  the  present, 
or  prospective,  corporate  business 
concern  with  respect  to  which  an 
employee  trust  is  receiving  an  SB.A  loan 
guarantee  and  which  qualifies  (or  will 
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qualify)  as  small  under  Part  121  of  this 
chapter. 

ESOP  means  an  employee  stock 
ownership  plan  as  defined  in  the 
Internal  Revenue  Code  (26  U.S.C. 
4975(e)(8)). 

Qualified  employee  trust  means,  with 
respect  to  a  small  business  concern,  a 
trust  which  forms  a  part  of  an  ESOP  (or 
a  part  of  an  employee  benefit  plan  that 
is  treated  as  an  ESOP  for  SBA  loan 
guarantee  purposes): 

(a)  Which  is  maintained  by  such 
concern, 

(b)  Which  represents  at  least  51 
percent  of  the  employees; 

(c)  Which  provides  that  each  plan 
participant  is  entitled  to  direct  the  plan 
how  to  vole  the  qualifying  employer 
securities  which  are  or  will  be  (as  the 
SBA  guarantee  loan  is  repaid  and 
encumbrances  are  removed)  allocated  to 
the  account  of  such  participant  with 
respect  to  corporate  matters  which  by 
law,  charter  or  by-laws  must  be  decided 
by  a  majority  vote  of  outstanding 
qualifying  employer  securities  voted; 
and 

(d)  Which  the  Internal  Revenue 
Service  has  qualified  in  writing  or  which 
has  been  exempted  in  writing  from 
appropriate  Labor  Department 
regulations  governing  Employee  Benefit 
Plans  under  ERISA. 

Qualifying  employer  securities 
means,  for  SBA  purposes,  and  employer 
security  which  is  (a)  stock  or  otherwise 
an  equity  security  or  (b)  a  bond, 
debenture,  note,  certificate  or  other 
evidence  of  indebtedness  which  is 
described  in  the  ESOP  provisions  of  the 
Internal  Revenue  Code.  Warrants  and 
options  are  excluded. 

S  122.55-3    Amount  of  loaa 

The  $500,000  statutory  limit  which 
SBA  may  guarantee  applies  to  the 
combined  total  of  all  obligations  of  the 
qualified  employee  trust,  the  employer 
concern  and  all  its  other  affiliates  in  the 
aggregate. 

§  122.55-4    Exceptions  to  ottw  S^A 
regulations. 

(a)  Guaranty  loan  only.  SBA's 
assistance  is  available  only  as  a  loan 
guaranty. 

(b)  Repayment  ability.  In  determining 
whether  a  reasonable  assurance  of 
repayment  exists, 

(1)  SBA  shall  consider  the  earnings 
history  and  projected  future  earnings  of 
the  employer  concern  together  with  its 
ability  to  make  the  necessary  payments 
to  the  trust.  The  trustee  must  document 
in  the  application  that  funds  generated 
from  the  employee  trust  will  enable  the 
small  business  concern  to  overcome 
present  competitive  difficulties,  if  any, 


which  may  have  an  adverse  impact  on 
the  small  concern's  prospects  of  success, 
including  (without  limitation)  plant 
obsolescence  or  the  need  for  regulatory 
compliance. 

(2)  SBA  shall  not  consider  the 
personal  assets  of  the  employee-owners 
who  are  members  of  the  employee 
organization.  However,  SBA  must  have 
evidence  that  financial  assistance  is  not 
otherwise  available  by  utilizing  the 
personal  resources  and  credit  of  the 
principals  of  the  employer  concern  who 
are  not  participating  in  the  employee 
organization,  the  resources  and  credit  of 
the  employer  concern  or  the  sale  of 
those  employer  assets  that  are  not 
essential  to  the  operation  of  the 
business  or  its  healthy  growth.        , 

(c)  Experience  or  assets  of  employees. 
The  individual  personal  assets  of  the 
employee-owners  shall  not  be  used  as 
criteria  in  determining  whether  to 
guarantee  a  loan:  Provided,  however. 
That  SBA  may  consider  business 
experience,  where  certain  employee- 
owners  assume  managerial 
responsibilities.  The  small  concern  must 
maintain  an  adequate  managerial 
capacity  which  may  be  derived  from 
contracts  with  employee-owners,  or 
with  others.  An  employee  trust  relying 
on  the  expertise  of  other  than  employee- 
owners  shall  endeavor  to  train 
employee-owners  for  managerial 
responsibilities  in  order  to  accelerate 
the  assumption  of  such  responsibilities 
by  employee-owners  no  later  than  the 
date  the  guaranteed  loan  is  repaid. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3245-0016) 

§  122.55-5    Eligibility. 

(a)  Qualified  employee  trust.  A 
qualified  employee  trust  shall  be  eligible 
for  an  SBA  loan  guarantee  to  assist  an 
employer  concern  if  the  trustee  of  the 
trust  enters  into  an  agreement  with  SBA 
which  is  binding  on  both  the  trust  and 
the  small  concern  and  which  provides 
that: 

(1)  The  SBA  guaranteed  loan  shall  be 
used  solely  for  the  purchase  of 
qualifying  employer  securities; 

(2)  The  employer  concern  agrees  to 
use  funds  received  from  the  employee 
trust  solely  for  the  business  purposes  for 
which  the  loan  was  guaranteed; 

(3)  The  employer  concern  agrees  to 
provide  the  funds  necessary  for  the  trust 
to  repay  the  loan  principal  plus  interest; 

(4)  The  property  of  the  employer 
concern  shall  be  available  as  security 
for  repayment  of  the  loan; 

(5)  All  unencumbered  qualifying 
employer  securities  acquired  by  the  trust 
using  SBA  guarantee  loan  funds  shall  be 
allocated  to  the  accounts  of  the  plan 


participants  who  are  entitled  to  share  in 
the  allocation; 

(6)  Each  plan  participant  has  a 
nonforfeitable  (vested)  right,  not  later 
than  the  date  such  loan  is  repaid,  to  all 
such  allocated  qualifying  employer 
securities  which  are  acquired  with  SBA 
guaranty  loan  funds; 

(7)  The  employer  concern  agrees  that 
an  employee  organization  owning  less 
than  51  percent  of  the  voting  control  will 
have  a  90  day  "right  of  first  refusal "  to 
acquire  the  business  before  the  business 
is  relocated,  sold,  liquidated  or  loses  its 
identity  as  an  independently  owned  and 
operated  small  concern  by  any  means 
other  than  court  action;  and 

(8)  The  employer  concern  has  placed 
no  maximum  or  minimum  limits  on  the 
percentage  of  voting  stock  that  the 
employee  organization  is  allowed  to 
purchase  and  control. 

(b)  Trust  equivalent  to  a  qualified 
employee  trust.  A  trust  may  be  t.-eated 
as  a  qualified  employee  trust  for  the 
purposes  of  an  S3A  loan  guaranty  if: 

(1)  Such  trust  is  maintained  by  an 
employee  organization  which  represents 
at  least  51  percent  of  the  employees  of 
such  concern; 

(2)  The  trust  is  part  of  a  plan  which 
constitutes  an  employee  benefit  plan 
under  the  Labor  Department  regulations 
implementing  ERISA  and  has  a  written 
Labor  Department  exemption  from 
certain  prohibited  loan  transactions.  The 
plan  must  provide  for  the  following: 

(i)  Be  designed  to  invest  primarily  in 
qualifying  employer  securities; 

(ii)  Stipulate  that  each  plan 
participant  is  entitled  to  direct  the 
trustee  in  the  manner  of  voting  all    ' 
qualifying  employer  securities  acquired 
with  SBA  loan  guarantee  funds  that 
have  been  allocated  or.  as  the  SBA  loan 
is  repaid,  will  be  allocated  to  the 
participants'  accounts,  on  all  corporate 
matters  which,  by  law,  charter  or  by- 
laws, must  be  decided  by  a  majority 
vote  of  the  qualifying  employer 
securities  voted; 

(iii)  Provides  that  each  participant 
who  is  entitled  to  distribution  from  the 
plan  has  a  right,  with  respect  to 
qualifying  employer  securities  not 
readily  tradable  on  an  established 
market,  to  require  that  the  employer 
concerned  repurchase  such  securities 
under  either  a  fair  valuation  formula, 
appraisal  requirement  or  other  method, 
any  of  which  the  Internal  Revenue 
Service  or  the  Labor  Department  have 
accepted  in  writing; 

(iv)  Provides  procedures  for  including 
future  employees  in  the  plan;  and 

(3)  The  trust,  with  respect  to  an  SBA 
loan  guaranty,  enters  into  an  agreement 
with  SBA  setting  forth  the  provisions 
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outlined  in  paragraph  (a)  of  this 
§  122.55-5. 

§  122.56     Veterans  loan  program. 

§  122  56-1     Policy. 

The  statutory  authorities  for  these 
loans  appear  in  Pub.  L.  97-377  (96  Stat. 
1871).  Pub.  L  97-72  (95  Stat.  1055).  and 
Section  7(a)  of  the  Act. 

§  122.56-2     Direct  loans. 

Only  SBA  direct  rinancial  assistance 
is  availaiiie  to  eligible  veterans  under 
this  program.  Private  sector  fin.^ncing 
and  SBA  guaranteed  loans  must  be 
unavailable  before  a  direct  loan  ran  be 
considered. 

§  122.56-3     Eligit>llity. 

(a)  EIi\^ih!e  veterans.  Veterans  eligible 
for  this  program  include  the  following: 

(1)  Vietnam-era  veterans  who  served 
for  a  period  of  more  than  180  days,  any 
part  of  which  was  between  August  5. 
1964,  and  May  7.  1975,  and  were 
discharged  other  than  dishonorably. 

(2)  Disabled  veterans  of  any  era  witU 
a  minimum  compensable  disability  of 
30%.  or  a  veteran  of  any  era  who  was 
discharged  for  disability. 

(b)  Ownership  percenta\;e.  The  small 
business  concern  must  be  owned  (a 
minimum  of  51%)  by  one  or  more  eligible 
veterans. 

(c)  ManoiU'inenl  requirements. 
Management  and  daily  operations  of  the 
business  must  be  directed  by  one  or 
more  of  the  veteran  owners  of  the 
applicant  whose  veteran  status  was 
used  to  qualify  for  the  loan. 

§  122.56-4    Single  loan  benefit. 

The  veteran  status  of  an  individual 
may  only  be  used  once  to  qualify  for  an 
SBA  loan.  After  having  received  an  SB.'K 
loan  with  eligibility  based  on  veteran 
status,  second  or  refunding  loans  can  be 
considered  only  under  the  regular 
business  loan  program  or  based  on  the 
ownership  by  other  eligible  veterans 
(51%  minimum  ownership  by  persons  of 
unused  eligibility).  Individuals  who 
formerly  received  SB.-X  loHns  with 
eligibility  based  on  veteran  status  have 
used  their  loan  benefit  and  may  not  be 
considered  for  the  veterans  loan 
program. 

Table  1 — Eligible  Energy  Measures 

Subject  to  the  requirements  and  limitations 
set  forth  in  Title  10,  Code  of  FederHJ 
Regi;!ations.  Chapter  II,  §  4,iO  32  (1984).  an 
energy  conservation  measure  shall  be — 

(a)  Ceiling  insulation  in  a  rcsidenlial  or 
commercial  building  which  is  a  material 
which  is  installed  on  the  surface  of  the  ceiling 
facing  the  building  interior  or  between  the 
heated  top  level  living  area  and  the  unheated 


attic  space  and  which  re.sisls  heal  flow 
through  the  ceiling; 

(b)  Wall  insulation  in  a  residential  or 
commercial  building  or  industrial  plant, 
whiih  is  a  material  which  is  installed  on  the 
surface  fticing  the  buildmg  interior  or  in  the 
cavity  of  an  exterior  wall  and  which 
functions  to  resist  heat  flow  through  the  wall; 

(r)  Floor  insulation  in  a  residential  or 
commercial  building,  which  is  a  material 
which  resists  heat  flow  through  the  floor 
between  the  first  level  he.Tted  space  and  the 
unheated  space  beneath  it.  including  a 
basemen!  or  crawl  space; 

(d)  Insulation  for  hot  bare  pipes  in  a 
residential  or  commercial  building  or 
industrial  plant,  which  is  a  material  which 
resists  heat  flow  from  the  pipes  to  the 
surrounding  space; 

{e)(l)  Caulks  and  sealants  in  a  residential 
or  con;mercial  building  or  industrial  plant. 
which  are  nonngid  materials  placed  in  joints 
of  build;.^gs  to  prevent  the  passage  of  heat. 
air  and  moisture; 

(2)  Weiiihcrstripping  in  a  residential  or 
commercial  building  or  industrial  plant, 
which  consists  of  narrow  strips  of  flexible 
material  placed  over  or  in  movable  joints  of 
windows  and  doors  to  reduce  the  passage  of 
air  and  moisture; 

(f|  Roof  insulation  in  a  commercial  building 
or  industrial  plant  which  is  insulation  placed 
on  the  surface  of  the  roof  facing  the  building 
interior  or  between  a  roof  deck  and  its  water 
repellent  roof  surface: 

(g)  Clock  thermostat  in  a  residential 
building,  which  is  a  temperature  control 
device  for  interior  spaces  mcorporating  more 
than  one  temperature  control  point  and  a 
clock  for  switching  from  one  control  point  to 
another; 

(h)  Exterior  insulation  for  a  hot  water 
heater  in  a  residential  or  commercial  building 
or  industrial  plant,  which  is  a  material  placed 
around  the  tank  whicH  resists  the  heat  flow 
from  the  hot  water  heater  to  its  surrounding 
space; 

(i)  Insulation  for  forced  air  ducts  in  a 
residential  or  commercial  building  or 
industrial  plant,  which  is  a  material  which 
resists  heat  flow  from  the  duct  to  its 
surrounding  space; 

(j)  Storm  window  in  a  residential  or 
commercial  building  which  is  an  extra 
window,  normally  installed  to  the  exterior, 
but  which  may  he  installed  to  the  interior,  of 
the  primary  or  ordinary  window,  to  increase 
resistance  to  heat  flow  and  to  decrease  air 
infiltration; 

(k)  Efficient  lighting  fixture  or  lump  in  a 
residential  or  commercial  building  or 
industrial  plant,  which  is  one  which — 

(1)  Replaces  an  incandescent  fixture  or 
lamp  with  a  type  of  lighting  system  including 
fluorescent,  mercury  vapor,  metal  halide,  and 
high  pressure  sodium  or  ellipsoidal  reflector 
lamps;  or 

(2)  Replaces  a  mercury  vapor  fixture  or 
lamp  with  a  high  pressure  sodium  lighting 
system. 

(I)  Mixing  valve  for  a  hot  water  supply  line 
in  a  residential  or  commercial  building  or 
industrial  plant,  which  is  a  type  of  valve 
mounted  in  the  hot  water  supply  line,  close  to 
the  water  heater,  which  mixes  cold  water 


with  hut,  reducing  the  terrperrtture  of  the 
water  in  the  hot  water  distribution  system; 

(m)  Flow  reslrit  lor  for  hot  water  lines  in  a 
residential  or  corr.mercid!  building  or 
industrial  plant,  which  is  a  device  that  limits 
the  rate  of  flow  of  hot  writer  from  shower 
heads  and  faucets: 

(n)  Burner  for  oil  fired  heating  equipment  \n 
a  residential  building,  which  is  a  device 
which  atomir.es  the  fuel  oil.  mixes  it  with  air 
and  Ignites  the  fuel-eir  mixture,  and  is  an 
integral  p;<rt  of  an  oil  fired  furnace  or  boiler, 
including  the  combustion  chamber 

(o)  Individual  meters  to  replace  a  master 
meter  for  gas.  electricity  and  hot  water  in  a 
commercial  building,  which  are  meters  that 
measure  the  consumption  of  gas.  electricity  or 
centrally  distributed  hot  water  for  indisidual 
users,  instead  of  the  total  consumption  which 
is  measui-Pd  by  a  master  meter: 

(p)ll)  .New  oil  burner  in  a  commercidl 
building  or  industrial  plant,  which  is  a  device 
that  meters,  atomizes,  ignites  and  mixes  the 
oil  with  air  for  the  combustion  process  of 
boiler,  or 

(2)  New  bo;!er  controls  in  a  commercial 
building  or  industnal  plant,  which  are 
devices  that  sense  the  need  for  reducing  or 
increasing  the  firing  rate  and  change  the 
combustion  air  and  oil  flow  rate  acrordingly; 

Iq)  Controls  for  lighting  in  a  residential  or 
commercial  building  or  industrial  plant  which 
aie  manual  or  automatic  cut  off  switches  for 
lighting  systems  that  allow  cut  off  of  ail 
lighting  or  a  portion  of  the  lighting  systems 
when  lighting  is  not  required: 

(r)  Automatic  HVAC  control  s\s!em  in  a 
commercial  buildinj;  or  industrial  plant, 
which  is  a  device  which  ad|usts  the  sjpplj  of 
heating  or  cooling  to  meet  sp^te  conditioning 
requirements: 

(s)  High  efficiency  electric  motor  or  motor 
controls  in  a  commercidl  building  or 
industrial  pUnt,  which  n-piace  an  existing 
motor  or  motor  controls,  resulting  in  not  less 
than  a  specified  increase  in  efficiency  at  a 
specified  level  of  use,  as  determined  b\  DOE: 
and 

(t)  Wholi-  house  ventilation  fan  in  a 
residential  building,  which  is  a  fan  which 
removes  air  from  the  inside  of  a  residential 
building  to  the  outside. 

(u)  Air  source  heat  pump,  which  is  a 
system  whk:h  is  part  of  the  central  heating 
system  and  which  has  the  capability  of 
extracting  heat  from  a  body  of  air  and 
transferring  this  hf-al  to  a  body  of  liquid  or  to 
another  body  of  air  for  space  conditioning 
purposes: 

(v)  Water  scurce  heat  pump,  whu;h  is  a 
system  which  is  part  of  the  central  heating 
system  and  which  has  the  capability  of 
extracting  heat  from  a  body  of  water  and 
transferring  this  heat  to  another  bod>  of 
liquid  or  to  a  body  of  air  for  space 
conditioning  purposes. 

(Catalog  of  Federal  Domestic  .Assistance 
Programs  No  59  012.  Small  Business  Loans) 

Dated:  March  7,  1985 
lames  C  Sanders, 
Adm'.nistrator. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Deferrals 

To  the  Congress  of  the  Uiri'pJ  SldU-s: 

In  accordance  with  the  Impoundment 
Control  Act  of  1974,  I  herewith  rep(jrt 
five  new  deferrals  of  budget  authority 
for  1985  totaling  $121,544,000  and  three 
revised  deferrals  now  totaling 
$162,677,844.  The  deferrals  affect  the 
Departments  of  Energy,  Health  and 
Human  Services,  Interior,  and 
Transportation. 

The  det.iils  of  these  deferLjis  are 
contained  in  the  attached  report. 
Ronald  Reagan, 
The  White  House, 
March  22,  1985. 
BlUJNa  COOC  3110-01-41 
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CONTENTS  OP  SPECIAL  MESSAGE 
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D85-65 
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D85-68 
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Department  of  Energy 

Er^.erqy  prj^jrar.s 
Na.-al  petroleum  and  oil  shale  reserves 
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D8;-293 

SuppleJier.t  a:  y  Report 
Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 


This  report  updates  Deferral  No.  D85-29A  transmitted  to 
Congress  on  February  6,  1985. 

This  revision  to  a  deferral  in  the  Department  of  Energy's 
Naval  petroleum  and  oil  shale  reserves  account  increases  the 
previous  deferral  of  $155,667,000  by  S981  and  results  ir  a 
total  deferral  of  $155,667,981.   The  additional  funds  are 
from  recoveries  of  prior  year  obligations  which  cannot  oe 
effectively  used  this  year. 
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Deterial  No:  *D85-293 


DEFERRAL  OP  BUDGET  AUTHORITV 

Report  Pursaant  to  Section  1013  ot  P.L.  93-344 


jNew  budget  authority S  160,076,000 

Department  of  Energy _      i  (P.L. 9  8-47 

Bureau:  ;Othec  budgetary  fesources   *134 ,612,113 

Enqrgy  Programs  _   _  , 

Ap(iropciation~EitIe'and~synS6ir       Total  budgptar,  rescrces  *294 ,688  ,  113 


Na^lal  petroleum  and  Oil  Snale 
Sleserves   1/ 


OMS 


89X0219 
Identification  code: 


jAmount'to  Be  dpftrteiJ: 
j   Part  of  year 

Entire  year 


♦155,667,981 


89-10219-0-1-271 
Grjnt  progcan: 


lYes 


Ty^  "of  "account  "or  "fund :' 

|~"^l  Annual 
I  ]  i  Multiple-year 
1  No-Vear 


(expiration "date) 


Legal  authority  im  addition  to  sec. 

1013):        

X    I      Antidef iciency  Act 

i  i      Other 

fype"6f  "6ii3get~auth6f  ity: 

[~X    i       Appropri^t-     '-. 

1^ j   Contract  aathority 

I    i   Other 


D85-30A 

Supplementary  Report 
Report  pjrsjant  to  Section  1014(c)  of  Public  Law  93-344 

Tnis  report  updates  Deferral  No.  D85-30  transmitted  to  Congress  on 
November  29,  1934. 

This  revision  to  a  deferral  in  the  Department  of  Energy's  Energy 
conservation  account  increases  the  previous  deferral  of  S3, 398, 271 
oy  $2,373,669  and  results  in  a  total  deferral  of  S5, 771, 940.  The 
additional  funds  are  from  recoveries  of  prior  year  obligations 
whicn  will  be  used  to  partially  offset  the  1986  appropriation 
request. 


.1. 


z 


Justification;  "This  account  primarily  funds  activities  necessary  to  operate, 
exjlore,  conserve,  develop,  and  produce  the  naval  petroleum  reserves  at  the 
maximum  efficient  rate  and  to  conserve  the  oil  shaie  reserves.  Tne 
5115,667,981  to  be  deferred  is  an  increase  of  S981  over  the  previous  deferral 
of  I $155,667 ,000.  The  additional  deferral  of  $981  represents  recoveries  of 
prior  year  obligations  for  projects  and  activities  which  were  completed  or 
terminated  during  the  months  of  October  through  December  1984.  These  funds 
cannot  be  effectively  used  this  year  and  will  be  used  to  pirtially  offset  the 
1996  appropriation  request.  This  action  is  ta<eh  pursuant  to  the 
Antidef iciency  Act  (31  U.S. C.  1512). 

Es  itaated  Program  Effect:   None 

Ou  lay  Effect:   None 


1/ 


This  account  was  the  subject  of  a  similar  deforral  in  1964  (D84-40A) . 
Revised  from  previous  report. 
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Deferral   Ho:    •D85-30A 


OEFSKPAL    OP    BUDGET    A:JTH0R!TY 
Report   PjrSLiant.    to   Section    ijij   of    ?.L.    93-344 


AGEN(y: 


Department  ot  Energy 

Bureau: 

Energy  Programs    _   _        

Appcopr lotion  title~and'syii661: 

Energy  Conservation      1/ 

89X0215 

5MB"Iden£rf  IciEIon"coae:' 

89-021S-0-1-272 

iriYes      I 


Grant   proqran: 

Typij  61  "account "of  "£Gn3: 

I ll   Annual 

I    I  Mjltiple-year 


No 


I  X  11  No-Year 


(expiration  date) 


Hew  budget  authority $«467  ,969,000 

(P.L.   982123 
Other  budgetary  resources   • 33,658,042 

Total  budgetary  resources   »501,627 ,042 

Aaount  to  be  deferred: 

Part  of  year  S  

K-t  1  rp  yejr  • 5, 771., 940 

Legal  author ity"Tr"a^'I t ion "to" iici 

1013):     ,  

i    X    I      A-.t id<rt' iciency  Act 

I         I      ether 

Type "of "budget    authority: 

I    X    I      Appropr  la  t  io-. 

I    I   Contract  a^tnority 

I    I   Other 


Justification:  *This  account  funds  a  variety  ot  energy  research  and 
devalopment  and  grant  programs  providing  support  for  Djiiiings  and  community 
sysdems,  industry,  transportation,  multi-sector  research  and  state  and  local 
assijstance.  The  deferred  funds  consist  of  recoveries  of  prior  year 
obli»jations  for  projects  and  activities  which  were  completed  or  terminated. 
Tnese  funds  cannot  be  effectively  used  this  year  and  will  oe  used  to  partially 
offset  the  1986  appropriation  request.  This  action  is  taken  pursuant  to  the 
Antiidef  iciency  Act  (31  U.S.C.  1512). 


D85-323 

Supplementary  Report 
Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 


This  report  updates  Deferral  No.  D85-32A  transmitted  to  Congress 
on  February  6,  1985. 

Tnis  revision  to  a  deferral  m  the  Department  of  Energy's 
Alternate  fuels  production  account  increases  the  previous  deferral 
of  $1,149,000  oy  $88,963  and  results  in  a  total  deferral  of 
$1,237,963.   Tne  additional  funds  are  from  prior  year  unobligated 
balances  which  will  be  used  to  partially  offset  tne  1986 
appropriation  request. 


fs) 


<■ 


\^. 


Estimated  program  Effect:   None 
Outiay  Effect:   None 


1/ 


This  account  was  the  subject  of  a  similar  deferral  in  1984  (D84-41). 
It  is  also  the  subject  of  a  rescission  proposal  (R85-87)  . 

Revised  from  a  previous  report. 


z 


*A1 


Deferral  No:  r'e';-32n« 


DEFERHAL  OF  BODGET  AUTHORITY 

Reoort  oarsuar.t  to  ^ectioi  1013  of  o.L.  °?-344 


AGENpY: 

rtment  of  Fnerav 


lu: 


Deoi 

Bur( 

Tierfay  Proarafrs  _ 

Appc  >pr iation  title  and  symbol: 


New  budget  authority      ^ 

Other  budqetary  resources   '2,1^0,781^ 
"'Total  budget j;y  resources   *  7 , 1 f 0 ,78^ 


'rnative  ^uel?  ''ro<^iact io"! 


8«  c^ieo 


^/   Amount  to  be  deferrefl: 
~   '   Part  of  year 
I 

Entire  year 


>i  ,?37,Qfi3 


OMB  "identification 'code:" 


8°-Sil80-C-7-;"'l 
Graijt    proqraa: 


'Yes   ■  X  '  No 


I 

'Leqaf  author  ity"!!-^  "a'^'3rt'on"t6"iec.' 

1013):    

'  I  X  !   Ant idef iciencv  Act 

'    I   Other 


f  yp5  "of  account  "or  "f  und : 

Annjil 

Mul tiple-year 

No-Year 


iType  'of "budqet "authority: 


Jusl  if Ication;    •"''his  program  funds  feasibi'itv  studies  and  coooeratlve 

agi-ierent?  for  the  develooment  and  production  of  alternative  fjels.  '"he 
def(  rral  consists  of  recoveries  of  prior  vear  obligations  for  projects  and 
activities  which  were  completed  or  terminated.  '^hese  funds  cannot  be 
ef fi  ctively  used  this  year.  ''his  action  is  taken  pursuant  to  the 
Ant  deficiency  Act  (31  U.R.f.  1?12).  ''■he  108fi  budget  proposes  to  transfer 
^1,'4"',C00  of  these  fjnds  to  the  Fossil  enerqv  research  and  development 
acc<  unt  to  finance  its  198S  requirements,  "he  remaining  funds  will  ^e  used  to 
offset  1086  appropriation  requirements. 


estimated  Program  Effect:   None 
Outlay  Effect:   None 


3/ 


(expTfat ron"datei  ' 


Approor  i at  ion 
Contract  authoritv 
ether 


This  account  was  the  sabiect  of  a  similar  deferral  in  1084  (D84-??M 
It  is  also  the  sijbjoct  of  a  rescission  proposal  (R8S-03)  . 

Revised  from  previous  report. 


Deferral  No:  '^R'=-t  = 


22Iz^!    I 


DRFRRRAI.    OF    BtJDGFT    ACr-HORITY 

Report  Pursuant  to  section  1013  of  o.', 


0-)-744 


AGENCY: 

'department  of  Fj^ero'/ 

Bureiu: 

Energy  Proqrarrs 

Approprlatroh  tTtle  and  symbol: 

Vrani'jm  cjppiv  and  rnriehment 
Activities   2' 

89X022'^ 

OW"  Identification  "code: 

l?':''£?t*fltli?Z'L 

Grant'proqram:  "  "'    ' 

' lYes   '  X"! 

fype'of  account  'or"fund: 

'"][   I  Annjal 

'__  !  Mu' ti pie-year 

'"TT'  No-Year 


'Hew  budget  authority ^1  ,>^'^",  Tip, 001 

''P.',  .oB-3'^h; 
"other  budgetary  resources  2^8, '"',720 

''Total  budqetary  resources   2_'-2^1®H llZT 

!Amount 'to'be'defefred: 
'   part  of  year  * 

I  '  "■ 

Entire  year 


90, OOP, "00 


I 

'I  Legal  "authority"  f  fn 'i'^'Ttfon'to'sec  J 

'   1013):    

I  I  X  '   Antidef iciercv  Art 

"I  

'  '.         '   Other 


(expTrat  fori   <^ate)  '  . 


Type 'of  budget "authority: 

'  X  '   Approor i at  ion 

'  '   Contr?ct  authority 

1   Other 


Justif jcation;  ^he  purpose  of  the  uranium  enrichment  program  is  to  meet 
domestic,'  fofeign,  and  United  <;tates  Government  requirements  for  uranium 
enrichment  services  in  the  most  economical,  ^elia^^e,  safe,  and 
enviroenental  1 V  acceotable  manner  oossiMe.  fxcess  funds  of  <oO, 000,010  have 
resulted  from  the  larqe  carrvower  of  unobligated  balances  and  the  deobliqation 
of  funds  in  108'''  from  completed  construction  projects.  ''hese  funds  are  not 
required  in  108S  and  have  been  applied  against  1081  requirements  such  as  the 
purchase  of  oower  to  operate  t^e  gaseous  diffusion  plants.  '''his  action  is 
taken  pursuant  to  the  Antidef iciency  Act  '31  U.";.C.  iS12). 


Estimated  Program  Effect:   None 
Outlay  Effect;   Hone 


\/     This  account  was  the  subject  of  a  similar  deferral  in  1084  (OS4-8A) , 
Tt  is  also  the  subject  of  a  rescission  proposal  (!?85-83)  . 
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depehj<a:,  of   budget  a'jthopity 
Kepoct  Pursjant  to  section  lji3  ot  P.L.  9 j- 


New  budget  authority 5 

98-61^ 


98,147,000 


000 


Department  ot  Health  i   Hjman  Services;  (P.L.   98-61-) 

b;;7553^ ~  jOthet  budgetary  resources  1,129,779 

Health  Care  Financing  Administration  | 

Appropr iatTon~titIe~ana~syboIl  JTotal    tjudqetary    resources    i,22-  ,926,000 


Program  Management 
7S50511  1/ 

Om  laentli  {catIon"c63e  T 


75-qSll-O-l-SSQ 
Grant   prograa: 


lX»ount't6    be    deferred: 
part  of    ye.ir 

I   Entire  year 


4,271,000 


;Ves 

$yp3"6f "accounC "of  fund 
I  XJI  Annual 

(■^^l  Multiple-year 
i   fi  No- Year 


(expiration  date) 


Legal   authority'dn   aSaitlon   to  sec. 

1013):    

I  X  I   Antidef iciency  Act 


I   _!   Other 

Type "6£ "budget 'author ity: 

I ~%~ \      Appropriation 

I  I      Contract    ajtnority 

I         !      Other 


Justification;  This  account  funds  the  administrative  costs  of  Medicare  and 
M^Icaid  Tnis  account  consists  of  general  funds  and  authorization  for 
transfers  to  trust  funds.  Of  SS, 811, 000  identified  as  savings  pursuant  to 
section  2901  of  the  Deficit  Reduction  Act,  $1,540,000  (the  general  funds 
portion)  was  proposed  for  rescission  in  the  fifth  special  message.  The 
rem«ining  54,271,000  (the  trust  fund  transfer  reduction  amount)  is  deferred 
peneing  the  outcome  of  Congressional  action  on  the  proposed  reduction  in  tne 
authorization  to  transfer.  This  action  is  tnei  pursuant  to  ^he 
Antidef iciency  Act  (31  U.S. C.  1512). 

Estiaated  program  Effect;   None 

Outlay  Effect   (in  thousands  of  dollars): 

i?8L.°ylk?^ll^i!!121S  ?/   Outlay  Savings 

Without    With 
Deferral    Deferral       1985     1986       1987       1988 


(Medicare 
Trust  Funds) , 


86,260 


84,124 


2,136 


2,135 


1/   Separjte  limitations  in  this  account  are  the  subject  of  a 

deferral  (D85-9)  and  the  above  mentioned  rescission  proposal 
(H85-120) . 

2/   Outlay  effect  of  trust  fund  transfer  reduction  only. 


Deferral  No:  D85-67 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  tj  Section  1G13  ot  P.L.  93-344 


AGENCY: 

INew  budget  authority S3  ,577  ,  349  ,000 

Department  ot  Health  fc  Human  Servicer.  iP.L. il8;^19j 

Bureau:  Other  budgetary  resources  -39 , 105 ,000 

Social  Security  Administration _  ._| 

Appropriation  title  and  synbol:  "  ""  |Total  budgetary  resources   3,538 , 244 ,000 


Limitation  on  Administrative 
Expenses    L/ 

7558704 

OMB    Ideritif icatlon'code: 


ABOunt   to  be  deferred: 
I      part  of   year 

Entire  year 


9,176,000 


75-8007-0-7-571 

Grant  progran:   ' 

I iYes 

fypi "of 'account  'or  '{Grid 

i  _X_     Annual 

I I  Mult ipLe-year 

I  No-Year 


iCegal'authorlty" I In  adaitTon  to'secT 

I       1013):         

I    X    I      Antidef iciency  Act 

I         I      Other 


(expiration   aate) 


Type "6?~budget "authority: 

',^"1      Appropriation 

] "~~ I      Contract    authority 

|~~1      Other 


Justification:  This  account  funds  administrative  costs  ot  the  Social  Security 
and  Suppl'^mental  Security  Income  (SSI)  programs,  including  funds  for 
reimbursable  work  done  by  the  Social  Security  Administration  (SSA)  tor  other 
organizations.  Pursuant  to  the  Deficit  Reduction  Act  ot  1984,  89,176,000  wa^ 
Identified  as  savings.  A  reduction  in  the  limitation  of  this  amount  was 
proposed  in  the  1986  Budget.  These  funds  are  deferred  pending  the  outcome  ot 
Congressional  action  on  tne  proposed  limitation  reduction.  This  action  is 
taKen  pursuant  to  the  Antidef iciency  kct    (31  U.S.C.  1512). 


Estimated  program  Effect:   None 

Outlay  Effect   (in  thousands  of  dollars): 


1985  Outlay  Estimate 

Witnout         With 

Deferral        Deferral 


3,538,244 


3,529,068 


1985 


9,176 


._    .  (Outlay  Savings 
1986  1987 


1988 


1/   Two  separate  limitations  in  this  same  account  are  also  tne  subject  of 
deferrals  (085-9  and  D85-44). 
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Deferra;     Mo:       n«^-f^8 


DRPERRAI.   OP    BODGFT    AUrnORf^Y 
Reoort    Dursuant    to    -ertion    'O'"*    ot    P.',.    01-344 


fiSriCtl" 

DeoBrtimnt  of  the  Tnterior 

Bureau: 

Nat.jonal   Park_?ervice 

Apf^optlatlon   tlfle'and   syabof: 

Lanli   ^cauisi^-'on   and   ctate 
^sistanc"?    \/ 


'Hew  budqet   authority ^I^^lIIIlII^ 

other    budgetary 'resources     Uli^li?-- 
'Total    budqftarv    resource-,      221i.22Ll?2- 


dME 


ideritlf leaf  Ion "code: 


'A»ount  to  bf  defprred: 

'   part  of  year 

I 

Entire  year 


l.TS^jOOO 


14-l'iC35-P-?-30} 

Grint 'proqrai:   

■'_X_'Yes   ' '  N 

Ty»e  of  account  of  fund: 

~'  Annual  Contract  authoritv 
I  |~l  Mult io'e-yea' 
No- Year 


■' Legal 'author  [ty"(Tn  'a'^'5f  t  lon'to'secT 

'      1  c  n  I  :       

I  1X1      Antidef iciencv  Act 

"I 


Othp' 


fa 


iType  of  budqet  authority: 

1 


iexof  rat  fori '"'.ate) 


ADtsronr  iat  ior 
Contract  authority 
Other 


Justification:  This  aoproor iation  orovides  (1)  funds  to  acquire  land  for 
In  •TusforT'irr'the  National  "ark  system,  and  (7i  grants  to  states  for  outdoor 
•reation  purooses.  The  1<»86  Budget  proooses  to  pav  adreinistrat '  ve  exoenses 
O'ior-year  grants  to  states  and  administrative  expenses  for  land 
_v.iuisition  from  unobligated  orior-vear  balances.  Accordinglv,  <:BS2,nnO  o 
t»i  •  Secretary's  continaency  fund  for  grants  and  =■?  ,';04  ,nt)0  (amount  carried 
Jr  from  ]<^Hi\  of  administrative  expense  fjnds  are  being  deferred  to  cover 
rated  administrative  expenses  in  i"»8s.  '■hese  funds  are  not  needed  to  meet 
ariiicipated  reauirements  in  1<»8^.  Acpropr  iat  ion  language  is  proposed  in  ia«6 
tc  make  contingency  grant  funds  available  for  administrative  expense?.  tv,is 
ac-.ion  is  taken  pursuant  to  the  Antidef iciency  Act  (31  U.R.C.  'Sl?l. 

I 
Eat  liiated_Proqrai»_Ef  feet:   None 

OijtlaY_Effect   (in  thousands  of  dollars): 

igjB';  Outlav  Fstimate 

"viithout"'    'with"      

D'ferra!     Doterral      t_o?^ 


2(  l,'>04 


1;   This  account  was  t'le  subject  of  a  deferral  in  ia84  (nS4-23A), 
It  is  also  the  subject  of  a  'escission  proposal  (R8'^-14f )  . 


Outla'^  <!avings 


7"^ '',000 


?,S04 


D^fer  ra:  No:  18^-fO 


DPF^RBAL  OP  BODGET  AOrflORITY 
Report  Durgja-it  to  section  '013  of  o.t,.  03-344 


AGENCY: 

Department   of  'transportation 

Bureau: 

Office  of  the  Secretary 

Appropriation  title  and  syiibbf: 

Pavments  to  Air  Carriers 

f-oxci^P 

OW  'Identification 'code: 

#;Q-(llcp-n-l-402__ 

CFant 'oroqf  aii:  

Type  'of 'accoiint  "or'fund: 

I       2'    Annual 

'    I  Multiple-year 

\~X~'    No-Year 


T'- 

'New  budqet  authority "5 

I   (O.L.    _      _   1 
'other  budgetary  resources  _H.*llil°P_ 

"iTotal  budgetary  resources  _''3,«i1 1 .40C 
I 

ed: 


AJiount    to  be   defpr 
'      Part  of    yea- 


<  14^741,000 


(exp'ratlon  date) 


Legal  author  Ity'iin'addi  tion'f 6  "sec." 

'   1013):    _ 

I  1  )C'      Antidef  iciency  Act 

'~~~  '   Other 

Type'ol "budqet 'authority! 

'  X  '   Appropriation 

1    '   Contract  authoritv 

'    '   Other 


Justification:  This  proaram  compensates  airlines  --  primarily  commuter 
iarrIers"--~"to  provide  a  guaranteed  level  of  air  service  to  certain  eligible 
coTimuni  ties.  This  subsidy  is  designed  to  meet  the  specific  service  needs  of 
ea.-':  c-onmunity,  as  detailed  in  its  ^'ssential  Air  Service  determination.  At 
f >  ,.  sunset  date  of  the  Civil  Aeronautics  loard,  .lanuary  1,  loSS,  this  account 
■Ji-;  transferred  to  the  Office  of  the  Secretary  of  Transportation.  The 
^resident's  ioar  Budaet  proposes  to  transfer  surplus  balances  from  this 
account  to  other  Department  of  Transportation  accounts  to  cover  the  .lanuary 
loss  ray  increase  and  program  supplemental  requirements.  This  action  defers 
funds'until  Conaressional  action  occurs.  This,  action  is  taken  pursuant  to  the 
Antidef iciency  Act  (31  U.S.C.  1512). 


Estimated  Proqraa  Effect:   None 

Outlay_Ef feet:   None 

(FR  Doc  85-7430  File(J  3-27-65:  8:45  am) 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 


SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public)  202-783-3238 

Problems  with  subscriptions  275-3054 

Subscriptions  (Federdl  agrnciesl  523-5240 

Single  copies,  back  copies  of  VR  783-3238 

Magnetic  tapes  of  F'R.  CFR  volumes  275-2867 

Public  laws  (Slip  laws]  275-3030 

PUBLICATIONS  AND  SERVICES 

Daily  Federal  Register 

(General  information,  index,  and  Finding  aids  523-5227 

Public  inspection  desk  523-5215 

Corrections  523-5237 

Document  draftinK  infornuition                           "  523-5237 

Legal  staff  523-4534 

Machine  readable  documents,  specifications  523-3408 
Code  of  Federal  Regulations 

(■enerai   information,  index,  and  finding  aids  523-5227 

Printing  schedules  and  pricing  information  523-3419 
Laws 

Indexes  523-5282 

Law  numbers  and  dates  523-5282 

523-5266 
Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  President  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

United  States  Government  Manual  523-5230 
Other  Services 

Ubrary  523-4986 

Privacy  Act   Compilation  '      523-4534 

TDD  for  the  deaf  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  MARCH 

8317-8572 1 

8573-8702 4 

8703-8988 5 

8989-9260 6 

9261-9420 7 

9421-9608 8 

9609-9784 1 1 

9785-9978 12 

9979-10198 13 

10199-10492 14 

10493-10748 15 

10749-10926 18 

10927-11144 19 

1 1 1 45-1 1362 20 

11363-11496 21 

11497-11652 22 

11653-11828 25 

11829-11990 26 

1 1 991  -1 221 4... ._ 27 

1 22 1 5- 1 25 1 2 .„ 28 


Federal  Register 
Vol.  50,  No.  60 

Thursday.  March  28,  1985 


CFR  PARTS  AFFECTED  DURING  MARCH 


At  the  end  of  each  month,  the  Office  o!  the  Federal  Register 
publishes  separately  a  bst  of  CFR  Sections  Affected  (LS'ai    which 
'Sts  parts  a'^d  sectioris  a'fected  by  documents  pjbiishec  smce 
tne  rev'S'On  aa'e  o*  earh  t'tie 

1  CFR 

1  12462 

2 12462 

7 12462 

8    12462 

9 12462 

1 0 1 2462 

1 5 1 2462 

1 8 1 2462 

20 12462 

21  12462 

3  CFR 

Proclamation*; 

5''  33  iA.mendeJ  by 

Proc.  5308) 10927 

5306 8989 

5307 9979 

5308 1 0927 

5309 1 1 829 

5310 .-. 11831 

5311  .  11633 

Executive  Orders. 
12193  (See  EO 

12506) 6991 

•2295  (See  EO 

12506) 8991 

12351 (See  EO 

12506) 8991 

12409 (See  EO 

12506)        8991 

12463 (See  EO 

12506) 8991 

12506 8991 

12507 11835 

12508 11637 

Administrative  Orders: 
Memorandums: 
September  6,  '9^3 

(Superseded  by 

Memorandum  of 

February  27,  1985)  ...       8953 
February  27,  1985 6953 

5  CFR 

Ch.  XIV 8993 

213 1 1 145 

293 8993.  1 1788 

294 8993 

430 1 1  788 

530 1 1788 

531 1 1  788 

536 1 1  788 

540 1 1 788 

595 1 1  788 

771 1 1788 


7  CFR 

27 

52 

54 

55 


10929 
10199 
11814 
10749 


56 

10749 

59 

10749 

70 

, 10749 

226 

8573 

301,  9261,  9765 

318 

9786,  ■'2215 
83^7  9786 

319..,,  8703.  8704 
402  

9~B6  1C~50 
'3200 

409 

5609 

425 

9981 

433 

10201 

440 

9609 

448  

9263 

713 

11145 

722 

11145 

800  

9981 

910  8317 

9610  10500 

9-5 

11497 
, 12217 

917 

12217 

979 

10206 

981  

12219 

1032 

12218 

1062 

8318 

1094 

11991 

1150 

9982 

1205 

10929 

1446 

1C750 

1772 

11497 

1807 

8581 

1822 

8581 

1902 

8581 

1910 

1 1498 

1922 

11839 

1924 

11498 

1930 

8581 

1941 

11496 

1944 

8581 

1951 

8561,  11498 

1955 

8561  11498 

1965 

1980     9987. 
2018 

8581 
11498  11648 
11839 

Proposed  Rules: 
Ch.  IV 

9806 

Ch  X 

, 11171 

29 

10501 

52 

10970 

53  

10236 

54 

271 

10236,  11816 
10450 

272   . 

10450 

273  ^. 

10450 

275 

10450 

400 

1 1 508 

651  

12034 

911  

9452 

981 

11510 

989 

9037 

1002 

,9637  11374 

1004 „ 

9637 

1007 

9038 

1011 

„ 9038 

11 
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1 030 „ 1 0236 

1 046 9038 

1093 9038 

1094 9654 

1097 9038 

1098 9038 

1102 9038 

1108 9038 

1 126 9661.  1 1880 

8CFR 

100 9991,  10751,  11146 

103 8319,  11840 

214 9991 

235 11841 

238 11363 

Proposed  Rules: 

287 11880 

9CFR 

51 11992 

78 9991.  10493,  11499 

94 10752 

303 12220 

319 9788 

327 9788 

381 12220 

Proposed  Rules: 

92  11374,  11376 

3'^2  10778.  11892 

10CFH 

CM  I  11147 

1 8605 

'SO 12221 

63 8605 

70 12221 

73 12221 

110 12221 

Proposed  Rules; 

25 1064 

50 1 1882,  1 1884 

'>5 1064 

11  CFR 

no  9932 

101  9992 

9007  9421 

9038  9421 

Proposed  Rules: 

2 10066 

3  10066 

12  CFR 

3 10207 

.' 10207 

202   8707 

205  8707 

207 10933 

213   8708 

220  10933 

221   10933 

226 8708 

303  11653 

308  11653 

^25 11128.  11138 

332 10493 

333 10753 

337 10493 

3-^6 11142 

•107  8606 

612 11655 

701 8708 

741   8708 

Proposed  Rules: 

202  10890 


207 10972 

210 12310 

2C0 1 0972 

226 8737 

338 10784 

13  CFR 

118 12472 

119 12472 

120 12229.  12472 

121 9995.  10495 

1 22 1 2472 

1 25 1 1 994 

130 12472 

301 12235 

302 12236 

305 1 2236 

14  CFR 

39 8319-8321,  9794.  10219, 

10934-10936,  11363. 

11843 

71... .9250,  9252,  10937-10939, 

11843-1 1846 

73 11364 

91 9252,  9795 

97 10939,  12237 

103 9252 

1 05 9252 

Proposed  Rules: 

CM  I 11292 

1 10144 

11 10444 

23 8948 

39 8337-8339,  9806,  9808. 

10973-10977,  11377,  11512 

11/05,  11706,  11891-11894, 

12035,  12036 

43 10144 

45 10144 

61 10144 

71  8340.  B738,  8739,  9039. 

9040,9452,9453.  109/8, 
10979.11707.12313,  12314 

73 9809.  11895 

75 9453,  11896 

91 10144.  11292 

121 10444 

133 1 01 44 

135 10144 

211 11182 

272 11182 

302   8341.  11182 

15  CFR 

301 11500 

376 11994 

Proposed  Rules: 

90 1 1 708 

391 10501 

902 1 1995 

16  CFR 

13 9795 

1610 11847 

1611 11847,  11848 

Proposed  Rules: 

13 12314 

259 11378 

443 11709 

17  CFR 

1 11656 

140 11149 

144 11149 

200 12239 


211 11657 

239    9267 

Proposed  Rules: 

1 8639 

3 10786 

32 1 0786 

210 11725 

230 9281 ,  1 1 725 

239 11725 

240 11725,  11896 

270 11709 

275 8740.  11718 

18  CFR 

4 11658 

271 9997 

282 11848 

803 12241 

Proposed  Rules: 

2 12325 

1 54 8639 

155 8639 

1 56 8639 

157 8639.  12326 

225 10243 

271 10505,  11901 

277 10243 

284 8639 

410 9284 

19  CFR 

6 8710.  9796 

10 9797 

12 8710,  9796 

18 871 0,  9796 

19 8710.  97S6 

141 8710,  9610,  9796 

143 8710,  9610,  9796 

144 8710,  9796 

145 9610 

146 8710,  9756 

147 9610 

172 9610 

177 9610 

178 11849 

Proposed  Rules: 

101 9455 

20  CFR 

227 11501 

350 12241 

404 8726 

416 8726 

629 1 1 850 

630 8323,  1 1 850 

631 8323 

652 8323 

701 9799 

702 9799 

703 9799 

Proposed  Rules: 

200 8341,  9285,  10247 

260 9810 

320 9810 

603 10450 

21  CFR 

5 9423,  9424 

10 8993 

12 8993 

13 8993 

14 8993 

20 8993 

25 8993 

58 8993 


73 9424 

184 8997 

201 8993 

207 8993 

211 8993 

225 8993 

291 8993 

310 8993 

312 8993 

320 8993 

330 8993 

361 8993 

429 8993 

430 8993.  9998 

431 8993 

436 9267,  9998,  10220 

440 10220 

442 9998,  11690 

444 10754 

510 9800 

520 9800,  10220,  11852 

524 9800 

556 10220 

561 8999 

573 8606 

600 9000 

606 9000 

610 9000,  9800,  10941 

620 9000 

630 9000,  11365 

640 9000,  1 1365 

660 9000.  9300 

864 8729 

1308 11690 

Proposed  Rules: 

193 10070 

211 11478 

310 9678,  11478 

334 9676 

341 9040 

357 9040 

£61 1 0070,  1 007 1 

600 8743 

660 8743 

1304 11902 

22  CFR 

601 11995 

23  CFR 

625 10001 

655 10001 

Proposed  Rules: 

420 12328 

450 12328 

625 10072,  10506 

635 12037 

655 10072,  10506 

058 8342 

667 10755 

24  CFR 

1 9268 

17 9268 

35 9268 

42 9268 

50 9258 

51 9268 

52 11365 

108 9263 

200 9268 

201 9268 

207 11365 

255 11365 

390 9268 

600 9268 
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HI 


B11  11365 

eSO 11365 

830 9268 

682 9268 

S83 9268 

3S5  9268 

686 9268 

888 9268,  11998 

905 9268 

960 9269 

1 7 1 0 9268,  1 0942 

1720 1 0942 

2700 9268 

3280 9268 

3500 9268 

Proposed  Rules: 

885 1 1 903 

1800 9040 

25  CFR 

11 12242 

Proposed  Rules: 

115 10980 

26CFR 

1 9269,  9613,  9614 

11852-11856,12012.12243 

31 9614 

54 961 4 

301 9614 

601 10221 

602 10221,  12012 

Proposed  Rules: 

1 8749,  1 1904 

31 11904 

54 11904 

301 9678,  10981 

27CFR 

3 8456 

5 8456 

13 8456 

19 8456.9152 

20 9152 

21 9152 

22 9152 

30 8456 

55 1 0496 

170 8456,  9152 

178 10496.  11692 

194 8456 

195„ 8456 

196 8456 

197 6456 

200 8456,  91 52 

211 8456,  9152 

213 8456,  9152 

231 8456 

240 8456 

245 8456 

250 8456,  9152 

251 8456,  91 52 

252 8456,  9152 

Proposed  Rules: 

9 12038 

28  CFR 

0 8606,  8607 

42 8608 

Proposed  Rules: 

18 11905 

31 9679 

32 10982 

29  CFR 

20.„ 8608 


629 
1691, 
1910., 
2510., 


12243 
...8608 
...9800 
.10075 


2619 10498 

30  CFR 

-17 11642 

56 11502 

57 11502 

250 12248 

913 9620 

917 8608 

935 10757 

936         10759 

Proposed  Rules: 

Ch.  1 11644 

56 11638 

57 11638 

904 9286 

914 10791 

916 11735 

920 9679 

931 10792 

943 9287 

946 „ 10793 

950 „ 9680 

31  CFR 

51  8610.8612 

Proposed  Rules: 

206   12333 


32  CFR 

78 12249 

107 11693 

199 8729 

518 11857 

706 11503 

721 9000 

724     10943 

Proposed  Rulas: 

97 10248,  12337 

33  CFR 

1 10761 

117 10228.  11365.  11694 

126 8612.  9426 

157 11622 

160 8612,  9426.  11503 

165 9426,  11695.  12251 

401         10962 

ProposeJ  Rules: 

100 9681,  12337 

110 8640 

117 9288,  9289,  10250, 

10251,11382,11736 

140 9290,  10252 

141 9290,  10252 

142 9290,  10252 

143 9290.  10252 

144 9290,  10252 

145 9290,  10252 

146 9290,  10252 

166 9682 

183 11383 

34  CFR 

76 9960 

251 10924 

252 10924 

253 10924 

263 10924 

369 9960 

370 9960 


690 10710 

745  V630 

Proposed  Rules: 

251 11513 

324 1 1 356 

700 „ 9970 

701 9970 


702.. 
703.. 
709.. 
710.. 
716.. 
718.. 
720.. 
795.. 


.9970 

.9970 

.9970 

.9970 

.9970 

9970 

9970 

9970 


36  CFR 

Proposed  Rules 

223 8344.  9302 

1154 9686 

37  CFR 

Ch.  IV 9801 

1 9368.  1 1 366 

201 9270.  1 1 366 

Proposed  Rules: 

308 10989 

38  CFR 

8 12252 

9 12252 

21         :   9621 

Proposed  Rules: 

3 12041 

17 9811 

39  CFR 

111 9622.  11151,  12019 

601 '.9015 

Proposed  Rules: 

111 8345,  9051,  10991 

40  CFR 

52  8614,  8616,  10004.  10005, 
10964,  11859 

60 8323,  8324,  8620,  9578, 

61 8620,  10764-10766 

62 9627 

80 9386 

81 11503,  10761-10765, 

11860 

86 10606 

1 80 1 0006- 1 0008 

228 9273,  10009 

271 9427,  11858 

421 12252 

600 1 0606 

712 11695 

716 11697 

775       8621 

Proposed  Rules: 

51.  ,9456,  9694,  11737,  11738 

52 8346,  8749,  8751.  9052, 

9694,10076,10794,10796, 
11183,  11738,  12043.  12338 

58 9538 

60 9055,  9057 

65 11908 

80 9400 

81...  8751.9694.  10797,  11183, 
12044,  12341 

86 9204,  11515,  11739 

110 9776 

122 9362 

153 12045 

154 12^88 


155   ,  '2206 

162 12188 

180 10077-10085,  11184 

220 10252 

227 10252 

228 10252 

234  10252 

260  11068 

261  12342 

264 11068,  11740 

265 11068 

270 11068 

271 11186 

305 9586 

306 9593 

421 1C918 

464 1 1 187 

710 9944 

721 11384  11391,  12046 

41  CFR 

Ch  101 8622 

101-20 10229 

Cn  201   11861 

Proposed  Rules: 

Ch.  201 10252 

105-64 8641 

42  CFR 

124 10798 

435 10013 

436 10013 

440 10013 

441        10013 

Proposed  Rules: 

431 10450 

435 10450.  10992 

436 1 0992 

43  CFR 

4 8325 

1769  (Revoked  In  part 

by  PLO  6598) 12253 

3400       8626 

341 0 8626 

3420 8526 

3430 8626 

3450 8626 

3460 8626 

3470 8626 

3780  (Revoked  in  part 

by  PLO  6598) 12253 

5187  (Revoked  in  part 

by  PLO  6598) 12253 

6598 12253 

8560  12020 

Public  Land  Orders 
2634  (Amended  by 

PLO  6595) _ 11505 

3512  (Amended  by 

PLO  6596)  11366 

3923  (Corrected  by 

PLO  6594)  11505 

6141  (Co''''ec!ed  by 

PLO  6593)  11505 

6459  (Corrected  by 

PLO  6589) 9426 

6588 9279 

6589 9428 

6590 10766 

6591 10965 

6592 10966 

6593 11505 

6594 1 1  505 

6595 11505 

6596 1 1 366 
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6597  11865 

Proposed  Rules: 

4  10996 

418    11515 

1600 10C86 

2800 10998 

2880 10998 

3 1 40 1 0998 

3160 11517 

3400  10508.  12053 

3420  10508,  10510,  12053 

3460 10508,  12053 

4100  9696 

44CFR 

64 10229.  10767 

205 9628 

Proposed  Rutes: 

67  10253.  10256 

45CFR 

205  11698 

Proposed  Rules: 

205 10450 

206 10450 

232 10450 

1206 10998 

1601 11518 

1622 11740 

46CFR 

50 9428 

52 9428 

53 9428 

54 9428 

55 9430 

56 9430 

57   9430 

58  9428 

59  9430 

60 9430 

61 9430 

62 9430 

63 9428 

64 9430 

153 8730 

154 8730 

162 9428 

298 9437 

550  10966 

580      10966 

Proposed  Rules: 

Ch  IV 10807 

50 11397 

56  11397,  11741 

58 11741 

69  10803 

107 11741 

108 11741 

109 11741 

111 11741 

1 54 10264 

174 11741 

298 9456,  11397 

572  10810 

47  CFR 

Ch.  1 8627,  9016 

0 9632 

1 11151.  11161 

2 12021 

21 11161 

22 10029,  11505,  12021 

42 11161 

43 11161 


64 9033 

69 9633,  12254 

73    8325-8335,  6628,  8634 

9033-9035,  9804,  10768, 

12257-12260 

74 9035,  12021 

81 11699 

83 11699 

87 1 1699 

90      10231.  11699,  12021, 

12260 

94 10231.  11699,  11865 

95 1 1699 

97  10771,11699 

Proposed  Rules: 

Ch.  1 9462,  10274 

1  10814,  11402,  11909 

2.   9059,  9060,  9292,  11000, 

11743 

15 9053,  11743 

21 11402 

22 9059,  11519.  11743 

25 9059,  11743 

42 „ 11909 

43 11909 

64 9060.  10510 

73 8347,9060-9074  9804 

10817.  11000,  11188.  11190 

11406,  12343 

76 9076.  10274.  11100, 

11191 

83 10086 

90 9059,  9060,  9293,  10821, 

11743 

97 8348,  10087,  10275 

100._ 11744 

48  CFR 

Ch.  1 10233 

Ch.  5...-. 10036 

Ch  29 8914 

201 12261 

202 12261,  12275 

204 12261.  12275, 

12286 

208 12261,  12275 

209 12261,  12286 

211 12286 

212 12275 

213 12286,  12291 

214 12291 

215 12261,  12286 

216. 12261 

217 12275,  12291 

219 1 2286 

225 12261.  12286,  12291 

227 12261.  12286 

228 12275 

230 12275,  12286 

231 12261.  12291 

235..;. 12291 

236 12275,  12286 

237 12286 

242 12028,  12261.  12275 

12286 

243 12275 

245 12286 

252 12028.  12261,  12275, 

12286,  12291 

253 12291 

270 12286.  12291 

901 12180 

902 12180 

903 12180 

904 12180 

905 12180 

906 12180 


914 12180 

915 12180 

919 12180 

924 12180 

928 12180 

943 12180 

950 _ 12180 

952 1 21 80 

970 12180 

1801 1 1 866 

1803 1 1866 

1804 1 1 866 

1805 1 1866 

1807 11866 

1809 1 1866 

1810 11866 

1813 11866 

1814 11866 

1815 1 1866 

1816 1 1 866 

1817 1 1866 

1819 1 1866 

1827 1 1866 

1831 1 1866 

1832 1  1866 

1836 1 1866 

1 837 1 1 866 

1852 1 1866 

1853   11866 

Proposed  Rules: 

Ch.  5 9293,  11910 

14 11522 

31 8752 

36 10516 

52 11522,  11523 

533- 1 0276 

914 1 2053 

933 _ 1 2053 

952 1 2053 

970 „ 1 2063 

49  CFR 

1 9036 

25 8955 

107 1 0060 

172 11048.  11700 

173 8635.  11048.  11700 

174 1 1048 

176 1 1048 

177 1 1048 

1 78 11048,  1 1  700 

1 79 1 1048,  1 1 700 

533 11162 

555 10771 

571 10772,  10968,  11506. 

12029 

574 1 0772 

830 11165 

1033 11366,  11368.  12031 

1048 10233 

1135 10969 

1152 8566 

1220    10774 

Proposed  Rules: 

25 8987 

172 10088 

173 1 0088 

192 10088 

195 10088 

215 9293,  9977 

531 12344 

571 9294.  11209.  11213 

573 12056 

830 11214 

192 11921 

195 11921 


1171 9238,  10822 

50  CFR 

21 8636 

17 12298,  12302.  12306 

91 9279 

611 8335 

641 11166 

651 8735 

652 _ 11166 

655 10499,  12032 

671 8348,  10233 

672 1 0234.  1 1 368 

675 11369 

Proposed  Rules: 

17        9083-9095.  9300,  10276, 
12345,12348 

20 1 0276 

26 9300 

33 8752 

285 11215 

661 12059 

663 1029O 

677 8348 


List  of  Public  Laws 


Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Begtster  for  inclusion 
in  today  s  List  of  Public 
Laws. 
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Radio  Broadcasting 

Federal  Communications  Commission 
Surface  Mining 

S  ;:*,.(  (   Mr  TO  Reclamation  and  Enforcement  Officr? 
Television  Broadcasting 

FedfTd!  Communciations  Commission 
Trade  Practices 
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The  President 

ADMINISTRATIVE  ORDERS 

12513     Export  control  regulations  [Notice  of  March  28, 
1985) 

Executive  Agencies 

Agricultural  Marketing  Service 

RULES 

12516     Lemons  grown  m  Arizona  and  California 
1251S      Oranges  (Valencia)  grown  in  Arizona  arJ 
California 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal 
and  Plant  Health  Inspection  Service;  Cooperative 
State  Research  Service;  Federa'  Crop  Insurance 
Corporation;  Forest  Service. 
NOTICES 

Import  quotas  and  fees: 
12593         Meat  import  limitations;  quarterly  es'ima'es 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 
12532     E.xecutive  level  reorganization;  CFR  nomenclature 
changes;  technical  amendments 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.; 

Gypsy  moth  suppression  and  eradication  projects 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Meetings: 

Visual  Arts  Advisory  Panel 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  from 

NOTICES 

Procurement  list,  1985;  additions  and  deletions  (2 

docum.ents) 

Coast  Guard 

PROPOSED  RULES 

Feucittas  and  marine  parades: 

.Annual  Newport  to  Ensenada  Race 

Commerce  Department 

Spp  International  Trade  Administration;  National 
Bureau  of  Standards;  National  Oceanic  and 
Atmospheric  Administration. 

Cooperative  State  Research  Service 

NOTICES 

Grants;  availability,  etc.: 
12737         Rangeland  research 

Meetings; 
12594,        Science  and  Education  Research  Grants  Program 

12595         Technical  Advisory  Committee  (6  documents) 


12593 


12667 


12604, 
12605 


12573 


Defense  Department 

Sec  c.'sj  Navv  Department. 
NOTICES 

12605  .Agency  information  collectior,  activities  under 
OMB  review 

12606  Privacy  Act;  computer  matching  program 


Economic  Regulatory  Administration 

NOTICES 

Eiectncity  expDrt  and  m-port  autnonzations, 
permits,  etc.: 

Northern  States  Power  Co 
Remedial  orders: 

Cities  Service  Co 


12608 
12607 

12664 


Employment  and  Training  Administration 

NOTICES 

.■\d  jstment  assistance; 
.American  Accessories  Inc  .  et  al. 


Employment  Standards  Administration 

NOTICES 

12688      Minimum  wages  for  Federal  and  federally -assisted 
construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  IIL,  KS. 
M\   NY,  OH   PA.  SC,  and  TX) 

Energy  Department 

See  Economic  Regulatory  .Administration.  Energy 
Ri'search  Office;  Hearings  and  Appeals  Office. 
Enprgy  Department:  Wpstem  .Area  Power 
.Administration. 

Energy  Research  Office 

NOTICES 

MMptmas: 
12607  Energv  Research  Advi^orv  Board 


Environmental  Protection  Agency 

RULES 

.Air  quality  implementation  plans:  approval  and 
promulgation,  various  S'dtes: 

Tennessee 
-Air  quality  planning  purposes:  designation  of  areas: 

California 
PROPOSED  RULES 

.A:r  pollution;  standards  of  performance  for  ntvv 
stationary  sources: 

Fossil-fuel-fired  steami  generators:  ex;ens;on  of 

time 
Air  quality  plunning  purposes,  designation  of  areas: 


12539 
12540 

12574 
12574 


12628 
12629 
12627 


12630 
12626 


Ct 
NOTICES 

Environmental  statements:  availability,  etc: 
Agency  statements;  comment  availability 
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Vol.  50.  No.  01 
Kiiiliiv.  M;)i(;h  29.  1985 


Title   3— 

The  President 


Presidential  Documents 


NdtHc  of   M,ir(  h  28,    198" 

Continuation  of  Emergency  Regarding  Export  Control 
Regulations 


On  March  30,  1984.  by  Executive  Order  No.  i:4"(!  I  declared  a  national 
emergency  to  deal  with  an  unusual  and  extraord,,  i:\  ;hreat  to  the  national 
security,  foreign  policy,  and  economy  of  ih-  rn::(d  St.ilps  in  light  of  the 
expiration  of  the  Export  Administration  Act  if  lu"^  hf(  .-.use  the  Export 
Administration  Act  has  not  been  replaced  b\  the  CDrerfss,  the  national 
emergency  declared  on  March  30.  i9h4  must  continue  iP.  (fleet  beyond  Mik :h 
30.  1985.  Therefore,  in  accordance  with  Section  202[dJ  of  the  National  Emer- 
gencies Act  (50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  in 
order  to  deal  with  the  threat  posed  by  the  unrf  striated  access  of  foreign 
parties  to  United  States  commercial  goods,  technology,  and  technical  data  and 
by  certain  boycott  practices  of  foreign  nations.  This  notice  shall  be  published 
in  the  Federal  Register  and  transmitted  to  the  Congress. 


|KR  Udc.  85-7771 

Filpd  3-28-85;  11:02  am| 

Billinu  code  :»9,V-(n-M 


K^  crv-t)L^^^   \  vjL-eo^-o^^ 


iiih  wiinr  HOUSE, 

March  28.  1985. 


12515 


Rules  and  Regulations 
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This   section    of    the    FEDERAL    REGISTER 
contains   regulatory   documents    having 
general   applicability   and   legal   eftect.   owst 
of   which   are   keyed'  to   and   codified   m 
the   Code   of   Federal   Regulations,   wnich   is 
published    under    50   titles   pursuant   to   44 
use     1510 

The  Code  of   Federal  Regulations  ts  soK3 
by   the   Superintendent   of   Documents 
Prices   of    new   booKs   are    listed   in   the 
first   FEDERAL    REGISTER    issue   of   each 
week 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  908 

Valencia  Oranges  Grown  In  Arizona 
and  Designated  Part  of  California 

AGENCY:  Agricultural  Marknfing  Ser\ico, 

USD  A. 

ACTION:  Notice  of  markutrng  policy. 


SUMMARY:  This  notice  sots  forth  a 
summary  of  the  19H4-85  markpting 
policy  for  Valencia  oranges  grown  in 
Arizona  and  designated  part  of 
California.  The  marketing  policy  was 
submitted  by  the  Valencia  Orange 
Administrative  Committee  which 
functions  under  the  niaik(;ting  order 
covering  California-Arizona  Valencia 
oranges.  The  marketing  policy  contains 
information  on  crop  and  market 
prospects  for  the  1984-83  season. 

DATE:  Written  suggestions,  views,  or 
pertinent  information  relating  to  the 
marketing  of  the  1984-85  California- 
Arizona  Valencia  orange  crop  will  be 
considered  if  received  by  May  15,  1985. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  statements  in 
duplicale  to:  Docket  Clerk,  Room  20r)9- 
S.  r«.V.  A.MS,  U.S.  Department  of 
Agriculture.  VVashineton.  D.C.  2025U. 
Such  submissio.ns  should  reference  the 
date  and  page  number  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  office  of  the 
Docket  Clerk  during  regular  business 
hours, 

FOR  FURTHER  INFORMATION  CONTACT: 

William  I.  Doyle,  Chief,  Fruit  Branch, 
F&V.  AMS.  USDA.  Washington,  D.C. 
20250.  telephone  (202)  44''-5975. 
Growers  and  handlers  of  Valencia 
oranges  may  obtain  a  copy  of  the 
committee's  recommended  marketing 


policy  directly  from  the  Valencia  Orange 
Admmistrative  Committee.  Copies  are 
also  available  from  Mr  Doyle. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
ti)  §  908,50  of  the  m.irki  t;ng  order 
!  inering  Valencui  or.inyeft  grown  in 
Arizona  and  designated  part  of 
California,  the  Valencia  Orange 
Administrative  Committee,  hereinafter 
referred  to  as  the  "committee",  is 
required  to  submit  a  marketing  policy  to 
the  Secretary  prior  to  recommending 
regulations  for  a  season.  The  order 
authorizes  volume  and  size  regulations 
applicable  to  fresh  shipments  of 
Valencia  oranges  to  domestic  markets 
including  Canada.  Export  shipments  of 
oranges  and  oranges  utilized  in  the 
production  of  processed  orange  products 
are  not  regulated  under  the  order. 

The  committee  has  adopted  a 
marketing  policy  for  the  1984-85 
marketing  season.  The  marketing  policy 
is  intended  to  inform  the  Secretary  and 
persons  in  the  industry  of  the 
committee's  plans  for  recommending 
regulation  of  shipments  during  the 
marketing  season  and  the  basis  therefor. 
The  committee  evaluates  market 
conditions  and  makes  recommendations 
to  the  Secretary  as  to  the  quantity  of 
Valencia  oranges  that  can  be  shipped 
each  week  to  domestic  outlets  without 
disrupting  markets.  Under  certain 
conditions,  the  committee  may 
recommend  size  regulations  applicable 
to  fresh  domestic  shipments. 

In  its  1984-85  marketing  policy,  the 
committee  projected  the  California- 
Arizona  Valencia  orange  crop  at  49.700 
cars  (1,000  cartons  at  37 "z  pounds  net 
weight  each).  Last  year's  production 
was  recorded  at  32,660  cars.  The 
production  area  is  divided  into  three 
districts.  The  current  estimates  by 
district  (with  last  years'  production  in 
parentheses)  are  as  follows-  District  1  — 
17.500  cars  (12.366);  District  2—28.500 
cars  (16,957);  and  District  3 — 3,700  cars 
(3,319). 

It  is  expected  that  orange  sizes  will  be 
smaller  than  last  year  on  the  average. 
Fruit  quality  is  expected  to  be  excellent. 

The  committee  estimates  that 
shipments  to  domestic  fresh  market 
outlets,  including  Canada,  will  account 
for  21,500  cars.  Last  year  a  total  of 
17,111  cars  were  shipped  to  domestic 
markets.  Fresh  export  shipments  are 
expected  to  total  9,000  cars  compared  to 
9.350  cars  last  year.  Processing  and 
other  disposition  is  now  forecast  at 


19.200  cars  compared  to  6.199  cars  last 
year. 

Limited  shipments  of  Valencia 
oranges  began  in  January.  Shipments  are 
expected  to  finish  in  early  November. 
The  committee  has  adopted  a  schedule 
of  estimated  weekly  shipments  for  the 
1984-85  season. 

When  the  marketing  polii  v  was 
developed,  indications  were  that  Florid;* 
round  orange  production  would  be 
about  13  percent  less  than  last  year  due 
to  a  freeze  that  occurred  in  January.  In 
Texas,  there  has  been  severe  freeze 
damage  two  years  in  a  row.  and 
virtually  no  commercidl  orange 
production  is  expected  in  1984-85. 
Production  of  apples  is  estimated  at 
195.8  million  bushels  in  1984-85 
compared  to  199  4  million  bushels  in 
1983-84.  Winter  pear  production  is 
estimated  at  8.1  million  bushels  in  1984- 
85  compared  to  9.7  million  bushels  last 
year.  General  economic  conditions  are 
expected  to  be  favorable  during  1984-85 

In  addition,  the  committee  plans  to 
continue  two  actions  to  promote 
flexibility  in  marketing  order  operations: 
(1)  Recommending  weekly  volume 
regulations  to  cover  two  consecutive 
one-week  periods  and  (2)  recommending 
open  movement  for  a  prorate  district 
when  85  percent  of  the  crop  in  that 
district  has  been  shipped.  Both  of  those 
actions  were  initiated  durinjj  the  1!*83-H4 
season. 

Section  908.50(a)  of  the  marketing 
order  states  that: 

"Prior  to  the  recommendation  for 
regulation  for  each  prorate  district,  the 
committee  shall  submit  to  the  Secretary 
its  marketing  policy  for  the  ensuing 
season.  Such  marketing  policy  shall 
contain  the  following  information;  (1) 
The  available  crop  of  oranges  in  the 
prorate  district,  including  estimated 
quality  and  composition  of  sizes;  (2)  the 
estimated  utilization  of  the  crop, 
showing  the  quantity  and  percentages  of 
the  crop  that  will  be  marketed  in 
domestic,  export,  and  by-product 
channels,  together  with  quantities 
otherwise  to  be  disposed  of;  (3)  a 
schedule  of  estimated  weekly  shipments 
to  be  recommended  to  the  Secretary 
during  the  ensuing  season;  (4)  available 
supplies  of  competitive  oranges  in  all 
producing  areas  of  the  United  States;  (5) 
level  and  trend  of  consumer  income;  (6) 
estimated  supplies  of  competitive  citrus 
commodities;  and  (7)  any  other  pertinent 
factors  bearing  on  the  marketing  of 
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oranges.  "In  formulating  its  marketing 
Rolicy  the  committee  should  give  due 
consideration  to  the  onset  and  duration 
of  prorate  and  size  regulation.  In  the 
event  that  it  becomes  advisable 
substantially  to  modify  such  marketing 
policy,  the  committee  shall  submit  to  the 
Secretary  a  revised  marketing  policy 
settmg  forth  the  information  as  required 
in  this  paragraph." 

Based  upon  information  now 
available,  season  average  equivalent 
fresh  on-tree  grower  returns  for 
California-Arizona  Valencia  oranges 
(under  Marketmg  Order  No.  908)  are 
likely  to  approach  but  not  exceed  the 
projected  season  average  equivalent 
parity  price  for  such  oranges. 

As  additional  information  on  this 
price  relationship  becomes  available,  it 
will  be  reviewed  by  the  Department  of 
Agriculture  in  the  light  of  program 
requirements  and  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937. 

In  order  to  provide  for  public  input  in 
regulatory  actions,  the  Department  will 
accept  written  views  and  information 
pertinent  to  the  proposed  marketing 
policy  and  the  need  for.  or  level  of, 
regulation  for  the  1984-85  season. 

Publication  of  this  summary  of  the 
marketing  policy  is  to  provide 
information  as  to  potential  regulations. 
This  action  does  not  create  any  legal 
obligations  or  rights,  either  substantive 
or  procedural. 

List  of  Subjects  in  7  CFR  Part  908 

Marketing  agreements  and  orders, 
California.  Arizona,  Oranges  (Valencia). 

iSfcs  1-19,  48  SiHt.  31.  ds  amended;  7  L'.S.C. 

W11-6r4) 

D.itfd  M,irch27.  1985. 
Thomas  R.  Clark, 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Ajincultural  Marketing  Service. 
[KR  Doc.  85-7707  Filed  3-28-85;  8:45  am) 
BILLING  CODE  3410-02-M 


7  CFR  Part  910 

I  Lemon  Regulation  5091 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
L'SDA. 

action:  Final  rule. 


summary:  This  regulation  establishes 
the  quantity  of  fresh  California-.^rizona 
lemons  that  may  be  shipped  to  market  at 
275.000  cartons  during  the  period  March 
31-April  6.  1985.  Such  action  is  needed 
to  provide  for  orderly  marketing  of  fresh 
lemons  for  the  period  due  to  the 


marketing  situation  confronting  the 
lemon  industry. 

DATES:  Effective  for  the  period  March 
31-April  6.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  ).  Doyle.  Chief.  Fruit  Branch. 
F&V.  AMS,  USDA.  Washington.  DC 
20250.  telephone  202-447-5975. 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291.  and  has  been 
designated  a  "non-major"  rule.  William 
T.  Manley.  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910.  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
The  action  is  based  upon 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  currently  in  effect.  The 
committee  met  publicly  on  March  26, 
1985,  at  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  that  the  lemon  demand  pattern 
continues  to  improve  on  larger  sizes,  but 
remains  easy  on  smaller  sizes  of  fruit. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  beween  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 


List  of  Subjects  in  7  CFR  Part  910 

Marketing  Agreements  and  Orders, 
California,  Arizona.  Lemons. 
Section  910.809  is  added  as  follows: 

§  910.809    Lemon  Regulation  509. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  March  31. 
1985.  through  April  6. 1985,  is 
established  at  275,000  cartons. 

(Sees.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  March  27. 1985. 
Thomas  R.  Clark. 

Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 
|FR  Doc.  83-"n2  Filed  3-28-85;  8:45  am) 

BILLING  CODE  341CM)2-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

I  Docket  No.  84-CE-17-AD;  Amdt.  39-5021 1 

Airworthiness  Directives;  Piper  Models 
J-3,  J-4,  J-5,  PA-11,  PA-12,  PA-14, 
PA-15,  PA-16,  PA-17,  PA-18,  PA-18A, 
PA-20  and  PA-22  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  all  Piper  Models  J-3.  J^. 
1-5.  PA-11.  PA-12.  PA-14.  PA-15.  PA-16. 
PA-17.  PA-18.  PA-18A.  PA-20  and  PA- 
22  series  airplanes  which  requires  the 
installation  of  fuel  tank  quick  drain 
valves.  Numerous  accidents  have 
occurred  involving  engine  stoppage  or 
malfunction  in  which  water  in  the  fuel 
system  was  found  to  be  a  contributing 
factor.  The  installation  of  quick  drain 
valves  in  these  airplanes  in  place  of  the 
existing  drain  plugs  will  facilitate  the 
complete  drainage  of  water  and  other 
contaminants  from  the  fuel  tanks  during 
preflight. 

DATES:  Effective  date:  May  4, 1985. 

Compliance.-As  indicated  in  the  body 
of  the  AD. 

ADDRESSES:  Piper  Aircraft  Corporation 
Service  Spares  Letter  .\'o.  SP-6  dated 
February  5.  1960.  applicable  to  this  AD 
may  be  obtained  from  Customer  Service 
Piper  Aircraft  Corporation.  3000  Medulla 
Road.  Lakeland.  Florida  33803: 
Telephone  (813)  646-2911.  A  copy  of  this 
information  is  also  contained  in  the 
Rules  Docket.  FAA,  Office  of  the 
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Regional  Counsel,  Room  1558.  601  East 
12th  Street.  Kansas  City,  Missouri  64106, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Rci\ mond  ]  ONcill,  FAA.  ANE-174. 
New  York  Aircraft  Certification  Office, 
181  South  Franklin  Avenue,  Room  202, 
Valley  Stream,  New  York  11581: 

Tclophone  (516)  791-7421. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  replacement  of  the  fuel  tank 
sump  drain  plugs  with  quick  drain 
valves  on  Piper  Models  [-3.  J-4. 1-5,  PA- 
11.  PA-12,  PA-14,  PA-16.  PA-17.  PA-18. 
PA-18A.  PA-20  and  PA-22  series 
airplanes  was  published  in  the  Federal 
Register  on  August  7.  1984  (49  FR  31433 
and  31434),  The  proposal  resulted  from 
service  and  accident  reports  involving 
various  Piper  single-engine  high  wing 
airplanes.  These  reports  indicated  that 
the  present  fuel  draining  provisions  do 
not  ensure  that  water  and  other 
contaminants  drain  properly  from  the 
fuel  tank  through  the  feed  lines  down  to 
the  fuel  system  strainer  bowl  for  proper 
single  point  draining  in  the  normal 
ground  attitude.  The  FAA  concluded 
that  the  operators  were  not  removing 
the  presently  provided  fuel  tank  sump 
drain  plugs  and  draining  these  sumps  as 
should  be  done.  The  FAA  also 
determined  that  elimination  of  water 
from  the  fuel  system  would  be  improved 
by  installation  of  quick  drains  in  the  fuel 
tank  sumps  and  the  daily  drainage  of 
these  sumps,  in  addition  to  draining  of 
the  in-line  strainer  bowl(s). 

The  manufacturer  has  made  available 
a  wing  fuel  tank  quick  drain  installation 
kit  for  Piper  Model  PA-22  series 
airplanes  which  can  also  be  installed  on 
the  earlier  high  wing  aircraft,  i.e.,  Model 
PA-11,  PA-16,  PA-18.  PA-18A,  and  PA- 
20  series  aircraft  that  incorporates  a  V4 
inch  diameter  tapered  pipe  fitting  in  the 
wing  fuel  tanks.  Piper  Models  [-4,  J-5, 
J-5C,  PA-12  and  PA-14  series  airplanes 
have  %  inch  diameter  tapered  pipe 
fittings  in  the  wing  fuel  tanks. 

Piper  Model  J-3, 1-4.  PA-15.  PA-16. 
and  PA-17  series  airplanes  are  equipped 
with  a  fuselage  fuel  tank  incorporating  a 
%  inch  diameter  tapered  pipe  plug  in 
which  a  quick  drain  valve  would  be 
installed.  On  airplanes  having  fuselage 
tanks  a  clear  plastic  tube  would  be 
fitted  to  the  quick  drain  valve  and 
routed  overboard  to  prevent  fuel  spillage 
in  the  cockpit  area.  Additionally, 
installation  of  a  fuel  sump  drainage 
placard  would  be  required. 

Interested  persons  were  afforded  an 
opportunity  to  comment  on  the  proposal 
and  four  responses  were  received.  One 
commentor  concurred  with  the  proposal. 


The  remaining  three  commentors  were 
[-3  "Cub"  operators  who  objected  to  the 
AD  or  commented  on  the  facts 
supporting  the  .^D  in  the  following 
respects. 

Generally,  these  commentors  consider 
the  accumulation  of  water  in  the  fuel 
system  to  be  more  closely  related  to 
failure  of  the  operators  to  follow  the 
recommended  fuel  draining  procedures 
in  the  owners  manual  than  to  any 
deficiencies  in  the  fuel  draining  system. 
One  operator  believes  that  the 
inaccessibility  of  the  present  strainer 
bowl  may  be  a  factor  and  suggested 
lowering  of  the  present  drain  to  the 
bottom  of  the  cowl  to  facilitate  access 
from  outside  the  airplane. 

Two  operators  considered  the 
proposed  quick  drain  system  a  fire 
hazard.  Since  the  fuel  tank  is  just 
forward  of  the  instrument  panel  on  the 
Model  J-3  series,  any  drain  valve  leak 
external  to  the  drain  tube  will  cause 
accumulation  of  fuel  under  the  cockpit 
floor.  Also,  when  the  cabin  heater  is  in 
operation,  it  is  feared  that  hot  air  may 
impinge  on  or  near  the  spilled  fuel. 

The  FAA  has  reviewed  these 
objections  and  remains  convinced  that 
the  AD  should  be  published  without  any 
revisions.  Although  some  of  the  fuel 
contamination  accidents  may  have  been 
due  to  poor  maintenance  or  operating 
procedures,  the  number  of  accidents  and 
incidents  on  record  is  large  and 
indicates  that  irrespective  of  cause,  an 
unsafe  condition  warranting  corrective 
action  exists.  Installing  a  quick  drain  to 
directly  remove  water  from  the  lowest 
point  in  the  tank  will  substantially 
increase  the  amount  of  water  that  can 
be  eliminated  from  the  fuel  system  and 
reduce  the  number  of  future  accidents. 
Daily  use  of  the  quick  drain  will  be 
encouraged  because  of  improved 
accessibility. 

Leakage  of  fuel  within  the  fuselage 
would  be  detected  in  time  to  prevent 
large  accumulations  of  fuel,  even  in 
summer  when  flying  with  the  doors 
open,  because  of  fuel  stains  and  post- 
flight  observations.  The  cabin  heater  air 
would  not  be  an  ignition  source.  Under 
cold  ambient  conditions,  in  which  the 
cockpit  is  closed,  a  fuel  leak  smell 
would  be  detected  much  earlier. 

The  manufacturer  has  provided  the 
FAA  information  on  current  part 
numbers  and  equivalent  AN  Standard 
part  numbers  for  some  components  and 
fittings  required  to  be  installed  by  the 
proposal.  The  incorporation  of  this 
information  will  correct  an  error  in  the 
proposal  and  make  it  easier  for  the  field 
to  procure  parts  for  compliance.  The 
manufacturer  also  recommended  that 
airplane  models  requiring  identical 
modifications  be  grouped  together  in 


one  paragraph  to  reduce  the  length  and 
complexity  of  the  AD,  These  non- 
substantive changes  have  been 
incorporated  in  the  adopted  AD, 
Sketches  provided  by  the  manufacturer 
illustrating  the  modification  have  also 
been  added. 

Also,  an  instructional  placard 
required  by  the  proposal  is  being 
reworded  to  more  clearly  reflect  the 
required  action  Accordingly,  the  AD  is 
being  adopted  without  any  substantive 
change. 

The  FAA  has  determined  that  this 
regulation  involves  approximately 
43.000  airplanes.  The  average  cost  per 
airplane  is  estimated  to  be  S46,  Very  few 
small  entities  operate  this  type  of 
aircraft  and  those  small  entities  that  are 
impacted  by  this  AD  only  operate  a  few 
aircraft.  Therefore.  I  certify  that  this 
action  (1)  is  not  a  "ma]or  rule"  under 
Executive  Order  12291.  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26.  1979):  and  (3)  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  the  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

-Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the  authority 

delegated  to  me  by  the  Administrator, 
§39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39  13)  is  amended 
by  adding  the  following  new  AD. 

Piper:  Applies  to  all  Models  of  1-3,  )-4.  1-5, 
PA-n.  PA-12,  PA-14.  PA-15.  PA-16.  PA- 
17.  PA-18.  PA-18A,  PA-20  and  PA-22 
series  airplanes  (all  serial  numbers) 
certificated  in  any  Cblegory, 

Compliance:  Required  within  the  next  1(K) 
hours  time-in-service  after  the  effective  date 
of  this  AD  or  at  the  next  annual  inspection, 
whichever  occurs  first,  unless  fuel  tank  quick 
drain  valves  have  previously  been  installed 
except  that  the  placard  described  in 
paragraph  (e)  must  be  installed  in  these 
airplanes. 

To  prevent  engine  stoppage  or  malfunction 
due  to  the  accumulation  of  water  or  other 
contaminants  in  the  fuel  system,  accomplish 
the  following: 

|a)  For  Models  )-3.  1-4  (S/N  4-1  through  4- 
1377.  4-1379  through  4-1384).  PA-15.  and  PA- 
17  series  airplanes  with  fuselage  fuel  tanks 
and  3/8  National  Pipe  Thread  (NPT)  drain 
boss: 

[1]  Drain  fuel  tank. 
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(J)  Remove  fuel  lank  drain  pluf^.  J»iper  P.irl 
Niiinlicr  70151,  from  the  lower  ,ift  portKin  of 
Ihf  fuel  t.inlk. 

|.1|  Inst, ill  elhow,  PiptT  Pari  NuihIilt  4:>tJ- 
i>H,l.  (.A.NitlS-.ID)  reducer/addpUT  I'lpi  r  f^irt 
\iin;l)er  453-618.  I.AN912-3D1  <ind  dr.nn 
va!\H,  Piper  Pnrt  Number  22179-00  or  K.AA 
,ip|)r(ncd  e((uurilents  per  Figure  1  of  (his  AD, 

|4)  Insldll  tiear  pidstic  tube  '•«  inch  l.D  >  ■'-« 
!n(  h  O  D  lAvailrtble  from  Piper  Aircraft 
Corporation  as  P/N  189543  in  one  foot  length 
iiu.rements  )  The  lubinjj  shall  be  lon^  enouj^h 
10  tAlend  from  the  dram  valve  to  a  minimum 
ot  1  iiuh  b(  low  the  lower  fus(-l,i<ie  skin, 

I'l)  Add  appropririte  cinmp  to  the  tube  at 
!hi'  dr;iin  valve  and  secure  plastic  tube  to  the 
evistinjj  fuel  feed  line  and/or  adiHccnt 
<iirpiane  structure. 

(til  Route  the  tut)e  clear  of  the  riidiltr 
ped.iis  or  pilots  feet  and  drill  a  ■'<h  inch  hole  in 
the  fuselage  bottom  skin  near  the  centeriine  if 
ihe  engine  has  two  evhaust  tailpipes  or  on 
the  side  opposite  the  en^jine  tvh.iust  tailpipe 
;f  it  h,is  onU  one 

17)  Install  ■'•I.  inch  ID.  arommet  |A\4,i1-fy- 
II)  or  equivrtlen'l  in  the  lower  fiiselaye  skin 
where  the  clear  plastic  dram  tulie  e,vits  the 
fiiselaRe 

|H)  Add  fuel,  check  for  leaks  and  assure 
thit  the  fuel  drains  clear  of  the  airplane. 

|li|  For  Model  PA-16  series  airplanes  which 
have  a  wing  tank  with  a  '■<  NIT  drain  fioss 
and  fusela.ne  tank  with  a  ^m  \PT  dr.un  boss, 
ins;, ill  quick  dram  valves.  Piper  P/\s  2217*J- 
IX)  ,ind  491-606  or  f\.\  approved  equiv.ilents 
in  accordani  e  with  the  follow int;  procedure- 

(1)  Install  fusci.iae  quick  dram  Piper  F"\ 
J-l"9-<)0  by  repealins  the  procedure  set  forth 
in  p.it.iuMph  ial  steps  (I)  throiiah  |8;. 

(2)  Dram  wma  fuel  tank, 

(:<|  Hcinove  the  inspection  cover  located 
ipproximately  4  inches  outboard  of  the  butt 
nh  and  approxirrately  5  inches  forward  of 
'he  re.ir  sp.ir 

|4)  Remote  the  fuel  t.tiik  lirain  plug.  Piper 
I'.irt  Number  70151, 

(5)  Inst, ill  reducer  adapter  Piper  P/N  453- 
(ilti  IANU12-1DI  and  fuel  dram  valve  491-HiMi 
or  F.AA  equivalent  per  Figure  2  of  this  .AD. 

(til  Add  a  *4  inch  di.imeler  hole  in  the 
inspection  cover  al  the  quick  dram  location 

(7)  Add  fuel,  check  for  leaks,  check  for 
pToper  quu;k  drain  operation  and  instiill 
inspection  cover, 

|(  1  For  Models  j-4  (S.'N  4-1378,  4-1385  and 
upl,  |-5.  PA-12  and  P.-\-14  series  airplanes 
with  wmg  tiinks  incorpnratmc  a  \  NPT  drain 
boss  iiisule  the  wing,  install  dram  vaKe. 
P,per  p.  \  491-«(J6  or  F.-XA  approved 
I  quivalenl  in  accordance  with  the  foiloivinj; 
priicedure. 

(1 1  Drain  fuel  lank 

|2|  Remove  the  inspection  ci'ver  loiatid 
-ippnixmiately  4  inches  outboard  of  the  butt 
nb  and  approximateU  5  incnes  forward  of 
the  re.ir  sp.ir 

(:i)  Renio\e  the  fuel  lank  dr,iiii  plut;. 

141  Install  special  Piper  ad.ipter,  Piper  P/N 
45J-(n8  |,AN912-3D]  and  fuel  drain  valve  P/N 
4"l-H0»i  or  F.-\.\  appnuid  c'quuahmts  per 
Fiyure  2  of  this  AD. 

(5)  Adti  ^^  inch  diameter  hole  in  the 
inspection  cover  at  the  quick  dram  locitimi 

Itij  Add  fuel,  check  for  leaks  che<.k  for 
pruper  oper,il!on  of  the  quuk  dr.un  v.iUes 
and  install  inspection  ciui;r. 


Id)  For  Models  PA-ll,  P.Vlti  PA-IH.  PA- 
18.'\.  PA-20  and  P.\-22  series  airplanes  which 
have  wmg  fuel  tanks  incorporating  a  '/*  NPT 
drain  boss,  install  drain  valve  Piper  P/.N  491- 
806  on  FAA  approved  equivalent  in 
accordance  with  the  following  procedures: 

(1)  Dram  fuel  tank. 

(2)  Remove  the  inspection  cover  located 
approximately  4  inches  outboard  of  the  butt 
rib  and  approximately  S  inches  forward  of 
the  rear  spar. 

(3)  Remove  the  fuel  tank  drain  plug. 

(4)  Install  reducer/adapter  Piper  P/N  453- 
616  (A.\912-1D)  and  fual  drain  valve  P/N 
491-806  or  FAA  approved  equivalents  per 
Figure  2  of  this  AD. 

(.■>)  Add  a  'V4  inch  diatneter  hole  in  the 
inspection  cover  al  the  Quick  drain  location. 

(6)  Add  fuel,  check  for  leaks,  check  for 
proper  operation  of  the  cjuick  drain  valve  and 
install  inspection  cover 


Note.— Dr.un  Valve,  I'lper  P/N  491-806,  is 
designated  for  use  with  sample  cup.  Piper  P/ 
N  67728-00.  Piper  Seivue  Spares  Letter  SP-6 
dated  Februnry  5.  1960,  pertains  to  this 
subject. 

(e)  For  all  aircraft  models  affected  f)\  this 
AD,  after  complying  with  paragraphs  (a) 
through  (d)  above,  install  a  permanent 
placard  in  the  cockpit  in  a  location  visible  to 
the  pilot,  using  letters  '/8  inch  minimum 
height.  The  placard  must  re.id  as  follows: 
"DRAIN  ALL  Fl'F.L  SIMPS  BEFORK 
FIRST  FLIGHT  OF  EACH  DAY 

(f)  Airplanes  may  be  fiown  in  accordant  e 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(g)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  when  approved  b\ 
the  Manager.  Atlanta  Aircraft  Certification 
Office.  ACE-115A.  FAA,  Central  Region.  1075 
Inner  Loop  Road.  College  Park,  Georgia 
30337;  Telephone  (404)  763-7428. 


cla:-ip 


HOSE-FUEL 
RES  I STENT 


P/N  A58-883 
(AN-915-3D) 


453- 
-912- 


618 
■3D) 


22179 


P/N  -491-806 


WING 

TAiNK 


P/N  453-616 
(.\N'-912-1D) 

cr 
P/N  453-618 
(.A.'M  912-3D) 


(Sec.  313(a).  601  and  60J  of  the  Federal 
Aviation  Act  of  1958.  al  amended  (49  II.S.C. 


1354(a),  1421  and  1423):  49  CSC.  10(i(g) 
(Revised.  Pub.  L  97-^49,  lanuary  12.  1983): 
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I  11.89  of  the  Federal  Aviation  Regulations 
(14  CFR  Sec.  11.89)) 

This  amendment  becomes  effective  on 
April  4, 1985. 

Issued  in  Kansas  City,  Missouri,  on  March 
20. 1985. 

lames  O.  Robinson. 

Acting  Director.  Central  Region. 

|FR  Doc  85-7460  Filed  3-28-85:  8:45  am) 

BILLING  CODE  4910- 13-M 

14  CFR  Part  71 

[Airspace  Docket  No,  84-ASW-53I 

Designation  of  Transition  Area; 
Dumas,  AR 

Correction 

In  FR  Doc.  85-6453  appearing  on  page 
10939  in  the  issue  of  Tuesday.  March  19, 
1985,  make  the  following  correction:  In 
the  heading,  the  Airspace  Docket 
Number  should  appear  as  set  forth 
above. 

BILLING  CODE  1S0S-01-M 


14  CFR  Part  71 

[Airspace  Docket  No.  85-ANM-9! 

Salt  Lake  City,  Wendover,  &  Delta,  UT; 
Transition  Areas 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY;  This  action  amends  the 
published  descriptions  of  the  Salt  Lake 
City,  Wendover.  and  Delta,  Utah, 
transition  areas.  Several  restricted  areas 
and  an  airway  referred  to  in  the 
description  of  these  three  transition 
areas  have  been  renumbered  or 
redescribed.  This  action  does  not 
increase  the  size  of  the  transition  areas, 
but  makes  only  editorial  changes  in  the 
descriptions. 

DATES:  Effective  Date:  0901  G.m.t.,  )une 
7,  1985.  Comments  must  be  received  on 

or  before  .May  24.  1985. 

ADDRESSES:  Send  Comments  on  the  rule 
to:  Manager.  Airspace  &  Procedures 
Branch.  AN'M-530,  Federal  Aviation 
Administration  Docket  No.  85-A.NIM-9. 
17900  Pacific  Highway  South.  C-68966, 
Seattle.  Washington  98168. 

The  official  docket  may  be  examined 
in  the  Regional  Counsel's  Office  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  abo\e, 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Paul.  Airspace  Technical 


Specialist,  ANM-535.  Federal  Aviation 
Administration  Docket  No.  85-AN'M-9. 
17900  Pacific  Highway  South.  C-68966. 
Seattle.  Washington  98168,  The 
telephone  number  is  (206)  431-2530. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  in\olves  editorial 
changes  to  the  descriptions  of  the  Salt 
Lake  City,  Wendover,  and  Delta.  Utah. 
transition  areas,  and,  thus,  was  not 
preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  When  the  comment  period  ends, 
the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  F.-XA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  make  editorial  changes  to  the 
published  descriptions  of  ihe  Salt  Lake 
City,  Wendover.  and  Delta.  Utah, 
transition  areas.  Airspace  docket  85- 
ANM-ll  (50  FR  4966)  renumbered 
several  restricted  areas  and  redescribed 
an  airway  contained  in  the  descriptions 
of  these  three  transition  areas.  This 
action  does  not  enlarge  the  size  of  the 
transition  areas  but  makes  only  editorial 
changes  in  the  descriptions. 

Section  71.181  of  Part  71  of  the  Federal 
A\iation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  3,  1984. 

Since  this  amendment  is  only  editorial 
or  corrective  in  nature,  and  imposes  no 
additional  regulatory  or  economic 
burden  on  any  person,  notice  and  public 
procedure  hereon  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  [2J  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979):  and  (3) 
docs  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Transition  areas.  .A\iation  safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  §  71  181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  as  follows: 

Salt  Lake  City,  Utah     [,\mendedl 

Replace    R-6402    with  '  R-64U_.\.  R-6402B, 
and  R-6406B '. 

Wendover.  Utah     [.■\mended] 

Rcpldce  "V-253  "  with  "a  line  extending 
from  latitude  40°  47  07.7"  N.,  longitude 
113'51  10.9'  W.;  north  to  latitude  4ri7'22.7' 
N.,  longitude  113'55  06,5'  W,:". 

Delta,  Utah     [.\mended] 

Replace    R-640:    wiih  ■R-6402A  and  R- 
6405". 

(Sees,  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S,C.  1348|a)  and  1354(a)):  (49 
U.S.C.  106(g)  (Revised.  Pub.  L.  97-449,  January 
12.  1983)):  and  14  CFR  n  69) 

Issued  in  Seattle.  Washington,  on  March 
11.1985. 

Charles  R.  Foster, 

Director.  Xorthivest  .Mountain  Region. 
[FR  Doc.  85-~461  Filed  3-28-85:  8:45  am) 

BILLING  CODE  4910-13-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  6652] 

Suspension  of  Community  Eligibility 
Under  the  National  Flood  Insurance 
Program;  New  Shoreham,  Rl,  et  al. 

AGENCY:  Federal  Emergency 
Management  Agency.  FEM.^. 

ACTION:  Final  rule. 


summary:  This  rule  lists  communities, 

where  the  sale  of  flood  insurance  has 
been  authorized  under  the  .National 
Flood  Insurance  Program  (NTIP).  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  flood  plain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  flood  plain 
management  measures  prior  to  the 
effective  suspension  dale  given  in  this 


12520 


I 

Federal  Register  /  Vol.  50,  No.  61  /  Friday.  March  29.  1985  /  Rules  and  Regulations 


rule,  the  suspension  will  be  withdrawn 
hv  publication  in  the  Federal  Register. 

EFFECTIVE  DATES:  The  third  diite 
("Sti'p  '■)  hsted  in  the  fourth  column. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kr.jnk  H.  Ihomas.  Assistdnt 
.\(iminislrator,  Office  of  Loss  Reduction. 
Fcd('r<il  insurance  Admini.strHtiun,  1202) 
Mf>-2n7.  500  C  Street.  Southwest. 
KF.M.A— Room  509.  Washington.  D.C. 
2(W~2. 

SUPPLEMENTARY  INFORMATION:  The 

.X.itionul  Flood  Insurance  Program 
(\F1P).  enables  property  owners  to 
piirchase  flood  insurance  at  rates  made 
rerisDiiuhle  through  a  Federal  subsidy.  In 
ri  turn,  communities  agree  to  adopt  and 
administer  local  flood  plain 
n;,in<igement  measures  aimed  at 
prcitiH  ting  lives  and  new  construction 
fnim  future  flooding.  Section  1315  of  the 
-National  Flood  Insurance  Act  of  1968,  as 
amended  (42  U.S.C.  4022J  prohibits  flood 
Insurance  coverage  as  authorized  under 
the  .National  Flood  Insurance  Program 
(42  U.S.C.  4001-1128]  unless  an 
.ippropriate  public  body  shall  have 
>i(i()pted  adequate  flood  plain 
management  measures  with  effective 
enforcement  measures.  The  communities 
listed  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  Part 
."i9  et.  seq).  Accordingly,  the 
'imimunities  are  suspended  on  the 
effective  date  in  the  fourth  cohimn.  so 
that  as  of  that  date  flood  insurance  is  no 
longer  available  in  the  community. 
However,  those  communities  which, 
prior  to  the  suspension  date,  adopt  and 

5  64.6    List  of  EHgifole  Communities. 


submit  documentation  of  legally 
enforceable  flood  plain  management 
measures  required  by  the  program,  will 
continue  their  eligibility  for  the  sale  of 
insurance.  Where  adwjuate 
documentation  is  received  by  FEMA,  a 
notice  withdrawing  the  suspension  will 
be  published  in  the  Federal  Register. 

In  addition,  the  Director  of  Fedt-ral 
Emergency  Management  .Agency  has 
identified  the  special  flood  hazard  art* as 
in  these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map.  if  one  has  been 
published,  is  indicated  in  the  fifth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazard  area  of 
communities  not  participating  in  the 
N'FIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
.Management  .Agency's  initial  flood 
insurance  map  of  the  community  as 
having  flood  prone  areas.  (Section  202(a) 
of  the  Flood  Disaster  Protection  .Act  of 
1973  (Pub.  L.  93-234).  as  amended).  This 
prohibition  against  certain  types  of 
Federal  assistance  becomes  effective  for 
the  communities  listed  on  the  date 
shown  in  the  last  column. 

The  Director  finds  that  notice  and 
public  procedure  under  5  U.S.C.  533(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified.  Each 
community  receives  a  6-month.  90-day. 
and  30-day  notification  addressed  to  the 


Chief  Executrve  Officer  that  the 
community  will  be  suspended  unless  the 
required  flood  plain  management 
measures  are  met  prior  to  the  effective' 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effei.t  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  flood  plain  management 
together  with  the  availability  of  flood 
insurance  decreases  the  economic 
impact  of  future  flood  losses  to  both  the 
particular  community  and  the  nation  as 
a  whole.  This  rule  in  and  of  itself  does 
not  have  a  significant  economic  impact. 
Any  economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  flood  plain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Flood  plains. 

PART  64— [AMENDED] 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


UMI 


Stale  arm  county 


Region  I 
Rt'Odo  Island  Washtngron 

Region  M 

Ne*  jofs*  y    Esse* 


Nt>w  Shoreham.  to*n  cA.. 


NoMh  CaldwcH  township  ol.. 


New  YofV 
Ornvda 

CVuxidaga    ...„ 

Orange. .- 

Madison 

Region  V 

inOiana  Aiken      


t  Kt-Vtana    town  o*.   

I 

Latayolte  town  of „ 

Mmis"'*.  town  o( 

Sutlfvan,  town  of 


Ohio 


Ctiarnoaign,, 


Fori  Wavne    city  Ol  . 


Un»ncorDO'a(*^d  areas... 


Hanwion   _ Harnson.  oly  ol . 


ConMiunily 
No. 


4400368 

3401 908 

36053 1B 
3605818 
3606200 
3604096 

18003 

3900S&B 
390020C 


EKaclive  dales  of  aumonzaton'cancsMation  ol  sale  ol 
flood  insurance  m  commuruty 


I  Oct   16.  1975.  EiKofg.  Apf   3.  1985.  Reg  ;  >^   3.  '985. 
i      Susp 


May  2, 
Susp 


!.   1975.  Enfefi 


g.  Apf    3,  1985  Reg..  Apr   3,  1985. 


Dec    17.  1974.  Binofg.  Apr   3.  1985.  Reg    Apf   3.  1985. 

Susp 
Sept   13.  1974.  ftnerg..  Apr   3.  1985,  Reg  ;  Apf.  3,  1985, 

Susp 
Ju^  2.  1975  Ein*fg.  July  27.  1979.  Reg..  Apr   3.  tSSS. 

Susp 
■Mf  16.  1975.  Ewerg.  Apr  3.  1985.  Reg.  Apf  3.  1985, 


Ewerg 


Uay  24,  1974,  Einerg..  Apr   3,  1985.  Reg..  Apr   3.  1985. 
Susp 

May  12.  1976.  Einofg:  Apr   3.  1985.  Reg:  Apr   3.  1985. 

Susp 
July  7,  1975.  EnH-rg.  Apr   3.  1985.  Reg..  Apr   3.  1985. 

Susp. 


Special  flood  hazard  area 

Identified 


Dale  conain 

Feae-ai 
assislar)ce  no 
tonger  avaiUjble 
ir  special  flood 

naza^a  areas 


Jan  3.  1975  and  Del  1.  1983 '  Ap<  3  i985 


June  7.  1974  and  June  II. 
1976 

Aog^  2  1976  ana  May  la  1976 

Aug.  2.  1974  and  July  15.  1976.. 

tV    12.  1974  arvs  July  9    1976 

Oct  8.  1976 


Feb  15.  1974  and  Jan  30. 
1976. 


Dec  23.  1977 


Feb  IS.  1974.  Way  21.  1976  i 
and  Dec  24.  1976        I 


Do 

Do 

Oo 
Do 

Do 


Do 
Do 
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Slaie  and  county 


No 


EHactv*  dam  o<  »utnor,zat>on  ctnc^aiKsr  v  sa>e  oi 


Spacol  Aoaetaoia  mm 


Dua  oenmn 

longer  avaiiatw 

"  sp«o«i  Hood 

r\tzara  anat 


R»9lon  VI 
Teas-  Tarranl 


Missoun 
Bufler.. 


Euless  cily  of.. 


Warren   

Nebraska  Gage... 


OmooofptxaliK)  afeas 
Unincorpofsrea  a'eas 
Bamesion.  ymage  V 


R*g)on  X 
Oregon  \jnr  and  Bentor        AfbsTy  oty  ol. 


480S83B 

290044B 
290443B 
310090B 

410137C 


*U5   ?0    1074   Emer,    Act    3    'oes   Opq    Ko>   3,  1965. 
Sutp 


M»fch  22.   ^97*  a^io  Dec    17. 
19T6 


*prt  26.  1984  Emoifl    Apf   3.  1985   Reg    A|)»  3.  1985.  !  Sepl  1    1985 
Soap  I 

June  1    1964   Emerg    Afx    3    )985   Reg    *pr   3.  1965.    Se«  1    1963 
Suss 

Sept   21.  1976  Efnerg.  ^   J.  199i.  Reg    Apr  3.  1965. 
Suap 


Sept    6.    1974    and    Nov,    21, 
197S. 


Ji«y  2,  1974.  Emert    tur    3    1965    Reg    Ap<    3.  1965.     Fet    ?2    '974    "^ee    11     1977 
Susp  !      and  Ap(  4   1P7B 


Oe 

Do 
Do 

Do 


CoOe  lor  reading  4th  cotumn  Eme-'j.— Emergency  Reg  —Regular,  Susp  — Suapenson. 


(National  Flood  Insurance  Act  of  1968  (title 
XIII  of  the  Housing  and  Urban  Development 
Act  of  1968);  effective  Ian.  28,  1969  (33  FR 
17804.  Nov.  28.  1968).  as  amended.  42  U.S.C. 
4CXn-4128;  Executive  Order  12127.  44  FR 
19367;  and  delegation  of  authority  to  the 
Administrator.  Federal  Insurance 
Administration] 

Issued:  March  22,  19fl5. 

Jeffrey  S.  Bragg. 

Administrator.  Federal  Insurance 
Administration. 

|FR  Doc.  85-7473.  Filed  3-28-85;  845  am) 

BILUMG  COO£  6716-03-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  453 

Trade  Regulation  Rule;  Funeral 
Industry  Practices 

agency:  Federal  Trade  Commission. 

ACTION:  Final  staff  guidelines  and 
analysis  of  public  comments. 

summary:  The  Federal  Trade 
Commission  publishes  the  final  staff 
guidelines  for  State  exemption  petitions 
from  the  Funeral  Rule.  The  Guidelines 
describe:  (1)  The  material  that  a  State 
should  submit  to  the  Commission  in  its 
exemption  application,  (2)  the 
procedures  that  are  required  by  current 
Commission  rules  for  considering 
exemption  applications,  and  (3)  the 
specific  procedures  staff  will 
recommend  that  the  Commission  use  in 
granting,  denying  or  revoking 
exemptions  under  the  Funeral  Rule.  The 
Guidelines  have  not  been  officially 
iipproved  or  adopted  by  the  Commission 
cind  are  not  binding  on  the  Commission. 
Moreover,  the  Guidelines  neither  amend 
nor  modify  the  Funeral  Rule.  Rather,  the 
purpose  of  the  Guidelines  is  to  give 
States  and  other  interested  parties  as 
much  advance  guidance  as  possible 


reg.Trding  how  the  ext-mption 
proceedings  will  be  handled  by  the  staff. 
EFFECTIVE  DATE:  March  29,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lee  J.  Plave.  202/376-2805,  Lewis  Rose, 
202/37fr-2863.  or  Raouf  M.  Abdullah, 
202/376-2891.  Attorneys.  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission.. 
Washington,  DC.  20580. 

SUPPLEMENTARY  INFORMATION:  This 
notice  consists  of  two  parts.  Part  I 
contains  an  analysis  of  the  public 
comments  staff  received  when  the 
proposed  Guidelines  were  published  for 
comment.  Part  II  contdins  the  actual 
staff  Guidelines. 

I.  .Analysis  of  Public  Comments 

A.  Introduction 

On  March  15, 1984,  draft  procedural 
Guidelines  for  handling  State  exemption 
requests  were  published  in  the  Federal 
Register  for  a  30  day  public  comment 
period.'  The  Guidelines  were  prepared 
by  staff  in  an  effort  to  assist  States  in 
p.'f'pahng  requests  for  exem.ptions  under 
§  453,9  of  the  Commission's  Trade 
Regulation  Rule  Concerning  Funeral 
Industry  Practices,  (the  "Rule"  or 
■  Funeral  Rule").  16  CFR  Part  453  (1984). 

Section  453.9  of  the  Funeral  Rule 
implements  section  19(d)  of  the  FTC 
Improvements  Act  of  1980,  15  U.S.C.  57a 
note  13  (1983).  Section  453,9  provides 
that: 

If.  upon  application  to  the  Comnussiun  by 
an  appropriate  state  agency,  the  Commission 
determines  that: 

(h)  There  is  a  slate  requirement  in  effect 
which  applies  to  any  transaction  to  which 
(the  Funeral  Rule)  applies;  and 

(h)  That  state  requirement  affords  an 
overall  level  of  protection  to  consumers 


vvhirh  tg  as  great  as  or  greater  than,  the 
protection  afforded  by  the  [Funeral  Rule); 

then  the  Commission  s  rule  w;li  not  be  in 
effect  in  that  stale  to  the  extent  specified  by 
the  Commission  in  its  delerminHiion.  io:  as 
long  as  the  state  administers  and  enfcirres 
cffiTtiveiy  the  state  reqairemenl 

The  effect  of  an  exemption  is  that  the 
Federal  Rule  is  not  in  effect  in  that 
State.  The  Guidelines  explain  the 
procedures  that  staff  will  follow  in 
handling  requests  for  exemptions 

In  response  to  the  request  for 
comments  on  the  proposed  Guidelines, 
staff  received  comments  from  the 
following  interested  parties:  the 
Continental  Association  of  Funeral  and 
Memorial  Societies,  Inc.,  Washington, 
D,C.;  *  the  Colonial  Funeral  Hom,e.  Inc  . 
New  York,  New  York; '  the 
Pennsylvania  Association  of  Memor;al 
Societies,  Harhsburg,  Pennsylvania.'' 
the  Conference  of  Funeral  Service 
Examining  Boards,  Washington, 
Lndiana;  *  and  the  New  York  State 
Funeral  Directors  Association  Inc.;  New 
York.  New  York.* 

Staff  appreciates  the  efforts  of  li;e 
commenters.  Staff  has  carefully 
analyzed  and  considered  all  the 
comments.  Each  of  the  comments  has 
provided  helpful  insights  as  to  the 
nature  of  the  substantive  and  procedural 
problems  that  may  arise  in  State 
exemption  proceedings.  On  the  basis  of 
Its  analysis,  however,  staff  believes  that 
no  changes  in  the  Guidelines,  as  initiali\ 
published,  are  necessary  at  this  time 
But.  as  discussed  below,  the  fact  that 
these  suggestions  are  not  incorporated 


'  49  FR  974S  I  Mar  15.J964I  (hereinafter 
"Guidelines").  The  pulilic  comment  penod  ended  on 
April  14.  19A4. 


'  Putiiic  Dorumeni  XXlV-4  (her»'ini^fler 
"Continenlar  ) 

°  Public  Document  XXIV-1  (hereinafter 
"Colonial"). 

*  Public  Documpni  XXIV -2  (hereinafter  "i'AMS  i 
»  Public  Documtnl  XXlV-5  (hereinafter  '  CfSEB'  ). 

•  Public  Document  XXlV-3  (heremuftur 
••NYStt)A"|. 
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into  the  final  Guidelines  does  not  mean 
that  some  of  the  procedural  suggestions 
will  not  be  utilized  in  appropriate 
circumstances.  Similarly,  the 
Commission  remains  free  to  impose 
procedures  different  from  or  in  addition 
to  those  listed  in  the  staff  Guidelines. 
Staffs  analysis  of  the  comments 
regarding  each  provision  of  the 
Guidelines  appears  in  Section  B,  below. 
The  complete  Guidelines  appear  in  Part 
II,  infra. 

B.  Analysis 

1.  Consultation  With  Staff 

The  Guidelines  state  that  staff  will  be 
available  to  consult  informally  with 
State  officials  on  both  substantive  and 
procedural  questions.'  This  provision 
simply  reflects  the  existing  practice  to 
provide  informal  staff  advice  to  parties 
regarding  the  Commission's  processes. 
The  staff  is  also,  of  course,  available  to 
meet  with  other  interested  individuals 
who  are  not  parties  to  the  proceeding. 

Two  parties  commented  on  this 
provision  of  the  Guidelines.  They  did 
not  object  to  such  consultations, 
provided  staff  made  the  consultations 
subject  to  public  notice  and  as  long  as 
the  meeting  were  open  to  the  public' 
The  comments  suggested  that  if  such 
consultations  were  conducted  over  the 
telephone  or  through  correspondence, 
then  phone  logs  and  copies  of  the 
correspondence  should  be  made 
publicly  available. 

After  an  exemption  proceeding  has 
begun,  staff  intends  to  place  written 
comments  regarding  the  proceeding  on 
the  record.  At  that  time,  staff  will  also 
place  on  the  public  record  any  factual 
information  received  orally  on  which  it 
relies  in  making  its  recommendation. 
Moreover,  under  the  procedures  that  the 
Commission  indicated  it  would  follow  in 
the  Statement  of  Basis  and  Purpose  for 
the  Funeral  Rule.' exemption 
proceedings  will  be  subject  to  the 
restrictions  on  ex  parte  communications 
applicable  to  a  section  18  rulemaking 
proceeding  "adapted  in  such  form  as 
may  be  appropriate  to  the  cirsumstances 
of  the  particular  proceeding.  " '°  The 
restrictions  on  ex  parte  communications 
in  a  section  18  rulemaking  proceeding 
are  set  forth  in  16  CFR  1.18(c).  In  brief, 
they  require  that  a  communication  on 
the  merits  to  a  Commissioner  from  a 
person  outside  the  Commission  be 
placed  on  the  record  of  the  proceeding. 
and  that  a  communication  on  the  merits 


'See  Secllun  A  of  Ihe  Guidelines  published  with 
Ihis  notice. 

'CAFMSal  1:  P.\MS  at  1. 

'Slatemen!  of  B;isis  and  Purpose  for  the  Funeral 
Rule.  47  FR  42260.  42287  (Sept.  24.  1984). 

'"16  CFR  I  26(b)  (1984). 


to  a  Commissioner  from  the  rulemaking 
staff  be  disclosed  on  the  record  to  the 
extent  it  contains  any  fact  not  already 
on  the  record. 

However,  further  formalizing  the 
process  by  requiring  prior  public  notice 
or  open  meetings  for  all  consultations 
would  make  the  process  less  useful.  It 
would  also  impose  unnecessary 
expense,  delay  and  logistical  constraints 
on  an  otherwise  informal  process." 

Staff  believes  that  the  informal 
consultation  process  will  encourage 
States  to  seek  preliminary  guidance  so 
that  possible  deficiencies  in  State 
regulations  can  be  spotted  and  resolved 
quickly,  thereby  avoiding  unnecessary 
delay  and  expense  to  all  parties. 
Consequently,  this  section  of  the 
Guidelines  remains  unchanged. 

2.  Criteria  for  Determination 

The  Guidelines  note  that  the 
Commission  will  not  set  forth  a  rigid 
formula  for  evaluating  petitions,  but 
rather  make  case-by-case 
determinations  on  the  basis  of  a  number 
of  factors,"  including: 

|S)uch  things  as  Ihe  means  available  to  the 
Slate  to  enforce  its  provisions.  Ihe  existence 
of  any  private  rights  of  action  by  an 
aggrieved  consumer,  the  scope  and  format  of 
the  required  price  disclosures  to  funeral 
consumers  and  the  extent  to  which 
consumers  are  being  protected  from  the 
unfair  or  deceptive  acts  or  practices  defined 
in  the  Rule." 

Continental  and  PAMS  suggested  that  a 
specific  formula  or  substantive  criteria 
be  established  to  determine  whether  a 
State's  law  provides  an  overall  level  of 
protection  which  is  as  great  as.  or 
greater  than,  the  protection  afforded  by 
the  Funeral  Rule.  In  the  absence  of  such 
a  formula  or  criteria,  they  suggested  that 
•only  conditional  exemptions  should  be 
granted.'* 

However,  in  the  Statement  of  Basis 
and  Purpose  for  the  Funeral  Rule,  the 
Commission  stated  that  it  would 
examine  petitions  "on  a  case-by-case 
basis  .  .  ."  and  noted  that  it  would 
consider  several  factors  in  evaluating 
exemption  petitions. "Because  the 


"  In  addition,  staff  notes  that  it  anticipates 
continuing  its  practice  of  consulting  informally  with 
oil  interested  parties  who  s^ek  to  discuss  any 
aspect  of  Ihe  Rule. 

'*See  Section  B  of  the  Cujdelines  published  with 
this  notice.  i 

"Id  See  also  Slalement  of  Basis  and  Purpose  at 
42287-«8. 

"Continental  at  1;  PAMSat  1.  See  text 
accompanying  notes  40-Jl.  infra,  concerning  the 
comments  of  Continental  and  PAMS  on  Ihe  issue  of 
conditional  exemptions. 

'■'SBP  at  42287. 


Guidelines  reflect  and  incorporate  this 
expressed  intent,  it  would  be 
inappropriate  to  modify  the  Guidelines 
to  include  a  specific  formula  or 
substantive  criteria. 

3.  Elements  of  a  Complete  Application 

a.  What  State  official  must  submit  the 
petition?Jhe  Guidelines  call  for  the 
petition  to  be  submitted  by  the  State 
agency  having  primary  enforcement 
responsibility,  by  the  State  attorney 
general,  or  by  the  State  governor.  '•*  The 
comments  received  from  Continental 
and  PAMS  suggest  that  the  Guidelines 
should  specify  that  the  governor  and 
attorney  general  of  a  State  should  be 
required  to  file  the  application  for  an 
exemption. "Both  comments  specifically 
note  that  under  the  criteria  in  the 
Guidelines,  a  State  licensing  board 
which  has  "primary  enforcement 
responsibility"  for  that  State's  funeral 
industry  regulations  could  submit  the 
application.'* Continental  suggests  that 
unless  the  licensing  board  has  most  of 
seven  of  the  powers  which  it  has 
enumerated,  it  should  not  be  deemed  the 
appropriate  State  agency  to  file  a 
petition," 

Staff  continues  to  believe  that 
individual  States  should  be  allowed  the 
flexibility  to  determine  which  official 
should  submit  the  petition  and  that  the 
entire  process  ensures  that  the  views  of 
other  relevant  State  officials  will  be 
obtained.  For  example,  the  Guidelines 
state  that  a  complete  application  must 
contain  a  statement  from  the  State 
attorney  general  "that  state  law 
provides  adequate  authority  to  support 
the  regulations,  conclusions: 
interpretations,  policies  and  procedures 
described  in  the  statements  submitted 
pursuant  to  items  (1)  and  (2)  [below]."  -° 
The  Guidelines  also  note  that  staff  will 
solicit  the  views  of  the  governor  of  the 
State  applying  for  the  exemption. 

b.  What  material  must  be  submitted? 
The  Guidelines  explain  the  supporting 
materials  States  should  submit  as  part 


"See  Section  C  of  the  Guidelines  published  with 
this  notice. 

"Continental  at  1:  PA.MS  at  1.  PAMS  suggests 
that  only  governors  should  be  permitted  to  file  the 
petition,  since  the  governor  is  (he  only  elected 
official  common  to  all  Slates  and  not  all  Stales  have 
independently  elected  attorneys  gener.il  PA.MS  at  1. 

"Continental  at  1;  PAMS  at  1. 

"The  powers  Continental  listed  include:  hiring  of 
enforcement  personnel,  determination  of 
qualifications  for  inspectors,  direct  supervision  of 
the  inspection  caseload,  direct  authority  to  seek 
injunctive  relief  in  the  courts  for  violations,  direct 
authority  to  levy  fines  or  seek  civil  fines  in  the 
courts,  direct  authority  to  bring  criminal 
prosecutions,  and  direct  authority  to  revoke  and 
suspend  licenses.  Continental  at  1-2. 

"See  section  C(3)  of  Ihe  Guidelines  published 
with  Ihis  notice. 
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of  a  complete  application.  As  discussed 
in  the  previous  section  of  this 
memorandum,  item  (1)  and  (2j  below- 
must  be  submitted  by  the  State  agency 
having  primary  enforcement 
responsibility,  by  the  State  attorney 
general,  or  by  the  State  governor.  In 
addition  to  the  statement  of  the  State 
attorney  general,  discussed  above,  the 
materia!  to  be  submitted  includes; 

(1)  A  copy  of  all  relevant  State 
statutes,  regulations  and  cases,  and  a 
statement  comparing  the  State  law  with 
the  Funeral  Rule,  on  a  provision-by- 
provision  basis,  and  explaining  how  the 
State  law  affords  an  overall  level  of 
protection  to  consumers  which  is  as 
great  as,  or  greater  than,  the  protection 
afforded  by  the  Rule,  and, 

(2)  Sufficient  information  to  show  the 
State's  willingness  and  ability  to 
effectively  administer  and  enforce  its 
law. 

CFSEB  recommended  that  staff 
eliminate  consideration  of  the  second 
element  of  a  complete  application — the 
State's  "willingness  and  ability  to 
effectively  administer  and  enforce  its 
law."^'  CFSEB  contended  that  there 
should  be  a  presumption  in  fa\or  of  the 
State's  willingness  and  ability  to  enforce 
its  laws  "  and  that  the  Commission  look 
only  to  the  face  of  the  State's  laws  or 
regulations,  not  at  whether  the  State  is 
willing  and  able  to  enforce  its  law." 
However,  in  the  SBP,  the  Commission 
announced  its  intent  to  examine 
whether  the  State  regulation  is 
"administered  and  enforced  effectively" 
in  the  context  of  reviewing  a  petition  for 
an  exemption.'*  Of  course,  staff  will  give 
appropriate  consideration  to  the 
intentions  expressed  by  a  State  in  its 
application  regarding  its  laws  and 
enforcement  capabilities. 

As  CFSEB  recognizes,  "it  would  be 
possible  for  a  state  to  enact  laws  and 
regulations  which  would  conform  to  the 
federal  requirement,  and  not  back  up 
those  requirements  with  effective 
'teeth'."  '=  CFSEB  also  notes  that  an 
examination  of  a  State's  enforcement 
mechanisms  is  relevant  to  the 
consideration  of  that  State's  petition, 
and  thus  consideration  of  a  petition 
should  not  focus  solely  on  the  face  of 
the  State  law.'* Consequently,  staff 
believes  that  the  willingness  and  ability 
of  a  State  to  enforce  its  laws  and 
regulations  is  an  important  factor  in 
determining  whether  that  State  affords 
consumers  "an  overall  level  of 


protection  which  is  as  great  as,  or 
greater  than"  that  afforded  by  the 
Rule.*''  Moreover.  §  435.9  of  the  Rule 
states  than  an  exemption  continues  only 
"for  as  long  as  the  State  administers  and 
enforces  effectively  the  State 
requirement,"  The  Commission  therefore 
could  commence  a  revocation 
proceeding  if  a  State  was  not  effectively 
administering  its  law.  Accordingly,  staff 
believes  that  the  Commission  should 
consider  this  factor  in  deciding  whether 
to  initially  grant  the  exemption. 

In  examining  information  regarding  a 
State's  willingness  and  ability  to  enforce 
Its  laws.  CFSEB  also  cautioned  staff 
against  relying  too  heavily  on  past 
performance  historv  in  States  where  the 
relevant  laws  and  regulations  have  been 
recently  enacted."  Staff  acknowledges 
in  the  Guidelines  that  some  States  might 
not  have  extensive  experience  in 
enforcing  those  laws,  yet  others  "may 
have  a  significant  history  of  enforcing 
laws  comparable  to  the  Rule,  in  which 
case  enforcement  data  might  be  highly 
relevant."  ^However,  while  the  State's 
past  historj'  of  enforcement  may  not  be 
particularly  significant  in  some  cases,  in 
others  it  may  be  one  factor  that  the 
Commission  would  want  to  consider, 
especially  where  the  State  indicates  that 
it  intends  to  continue  enforcement  as  in 
the  past.  The  Guidelines  take  all  these 
factors  into  account  by  requiring  only 
sufficient  information  to  show  the 
States'  willingness  and  ability  to  enforce 
its  law  effectively.  Thus,  they  allow 
States  initially  to  submit  whatever 
material  they  believe  rele\ant  to  this 
issue.  Staff,  however,  could  request 
additional  data  if.  after  reviewing  the 
State's  submissions,  staff  felt  this  was 
warranted  under  the  circumstances. 
Thus,  this  approach  will  allow  the 
amount  of  past  enforcement  data 
submitted  to  be  tailored  to  the 
individual  circumstances.  This  point  is 
emphasized  in  the  Guidelines.'" 

Another  commenter  questioned 
whether  the  attorney  general's 
statement,  which  must  be  submitted 
with  the  exemption  petition,  is  sufficient 
to  ensure  that  a  State  licensing  board 
will  enforce  the  law  or  that  it  will  have 
the  resources  to  assure  adequate 


protection."  Staff  believes  that  the  Stale 
attorney  general  can  provide  adequate 
assurances  that  State  law  does,  in  fact, 
provide  comparable  protection  to  the 
Rule,  as  explained  in  the  State's 
application.  In  addition,  as  stated  in  the 
Guidelines,  staff  will  specifically  solicit 
the  views  of  the  State  governor  and 
attorney  general  to  ensure  that  the 
Commission  is  made  aware  of  the 
complete  views  of  both  these  officials." 

c  Standard  of  Review.  Continental 
commented  that  exemptions  should  not 
be  granted  to  States  with  laws  or 
regulations  that  do  not  provide  a  level  of 
protection  to  consumers  that  is  equal  to 
or  greater  than  every  provision  of  the 
Funeral  Rule."  Continental  suggests  a 
standard  of  review  that  would  require 
absolute  equivalency  between  the  State 
requirement  and  the  Funerdi  Rule.  Tiiis 
appears  to  be  inconsistent  with  both  the 
Rule  and  statute,  which  allow 
exemptions  to  be  granted  where  the 
"state  requirement  affords  an  overall 
level  of  protection  to  consumers  which 
is  as  great  as.  or  greater  than,  the 
protection  afforded  by  this  rule  ...."" 

4.  Procedures  for  Public  Participation 

The  Guidelines  state  that  staff  will 
solicit  public  comment  on  proposed 
exemptions  and  will  recommend  that 
the  Commission  schedule  oral  hearings 
when  there  are  significant  factual  issues 
which  can  be  adequately  presented  only 
through  an  oral  hearing.  Continental 
commented  that  the  procedures  outlined 
therein  comprised  "the  most  limited 
form  of  public  participation  in  a  process 
that  is  already  too  closed  and  too 
subjective",^'  and  suggested  that  an 


■'CKSFBdll-4. 

'■Id.  all-2. 

"Id  ail. 

-'SidlemenI  of  Basis  and  Purpose  ut  4Z2H7 

•■  CFSEB  aii. 

*•■/(/.  a  I  4. 


"Recently,  the  Commission  reiterated  its 
intention  to  consider  this  factor  when  reviewing  a 
petition  for  an  exemption  from  another  trade 
regulation  rule.  See  Statement  of  Basis  and  Purpose 
for  the  Credit  Practices  Rule.  49  FR  7-40.  7783  (Mar 
1. 1964).  See  also  supra  note  J3  and  accompanying 
text. 

"CFSEB  at  3-4. 

"See  Section  C(2)  of  the  Guidelines  published 
with  this  notice. 


"  Continental  at  i.  But  see  Colonial  at  1.  "The 
final  guidelines         should  recognize  (the) 
progressive  trend  of  Slaie  law  end  give  (Stale 
licensing]  boards  a  prominent  role  to  play  in  the 
consideration  given  exemption  petitions  '  Id  Se* 
supra  text  accompanying  note  20 

"PA.MS  suKRfsted  !hdi  if  the  views  of  the 
governor  and  Siate  ailomev  gpneral  were  to  be 
solicited  then  the  views  of  consumer  groups  such  as 
Common  Cause,  A.ARP  and  Stnte  memonai 
socielies  should  uiso  be  specificaliy  solicited  PAMS 
al  2.  Strfff  nntes  that  the  purpose  of  soliciting  the 
views  of  the  governor  and  attome\  general  is  to 
clarify  the  consumer  prolection  cdpdbilities  of  the 
Slate  agency  charged  with  responsibility  for 
enforcement  of  the  laws  Staff  would,  however, 
welcome  the  comments  of  other  interested  parties 
outside  State  govemmeni  who  could  add  additional 
perspective  to  the  record  Such  parties  will  have  an 
opportunity  to  comment  when  the  complete 
application  Is  placed  on  the  public  record  and 
public  comments  are  requested  in  the  Federal 
Register 

^Continental  al  2-3. 

"  16  CFR  4S3.9(b|  (19(M)  (emphasis  added).  FTC 
Improvements  .^cl  of  1990  94  Stat  393,  section 
19(d).  15  use  57a  note  13  (1963), 

"Continental  at  2. 


12524 


I 

Fedriral  Register  /  Vol.  50.  No.  61   /  Friday,  March  29.  1985  /  Rules  and  ReguLtions 


oral  hearing  be  held  before  the 
Commission  on  all  petitions  before  thoy 
are  granted.  Further,  Continental 
recommended  that  an  evidentiary 
hearing  be  held  to  determine  the  facts 
whenever  a  fiictual  issue  is  raised  in  the 
written  comments.  '* 

The  exact  procedures  to  be  used  in 
any  exemption  proceeding,  of  course, 
will  be  specified  by  the  Commission.  But 
absent  extraordinary  circumstances, 
staff  continues  to  believe  that 
evidentiary  hearings  and  rebuttal 
comment  periods  should  be  scheduled 
only  where  necessary  for  a  full  and  fair 
presentation  of  significant  issues. 

PAMS  addressed  the  public 
participation  procedures,  suggesting  that 
in  addition  to  a  public  notice  in  the 
Federal  Register  soliciting  comments  on 
the  proposed  exemption,  notice  should 
be  published  in  the  leg.il  journal  of  the 
State  affecied.^'  PAMS  recommended 
that  material  placed  on  the 
Commissions  public  record  also  be 
made  publicly  available  within  the  State 
requesting  the  exemption.^* Finally. 
Colonial  stated  that  the  final  guidelines 
should  give  State  "consumer/industry 
advisory  boards"  a  prominent  role  in  the 
exemption  process.*^  Staff  believes  that 
these  are  useful  suggestions,  but  that  it 
is  not  necessary  to  specify  in  the 
Guidelines  all  the  means  that  might  be 
used  to  ensure  full  public  discussion  of 
proposed  exemptions. 

5.  Grant  of  Exemption:  Notice  and 
Reporting  Requirements 

a.  Conditional  exempt :uns. 
Continental  suggested  that  in  the 
absence  of  specific  standards  for 
evaluating  petitions,  only  limited 
conditional  exemptions  for  periods  of 
under  two  years  should  be  granted.^"  As 
previously  discussed,  the  Commission 
stated  in  the  Statement  Basis  and 
Purpose  for  the  Funeral  Rule  that  it 
would  consider  many  factors  m 
assessing  petitions,  and  make 
determinations  on  a  case-by-case  basis. 
Staff  believes  that  this  process  will 
provide  the  Commission  with  sufficient 
information  to  decide  requests  for 
petitions  non-conditionally  in  most 
instances."  The  purpose  of  including  the 


"lii 

"  PAMS  dl  2.  In  reference  to  Ihis  section.  P.AMS 
dlso  suggested  'hdl  the  phrase  "any  person"  be 
more  clearly  cxpLiined.  Id  Staff  feels  that  Ihis  term 
does  nol  lend  itself  to  ambiguity  and  that  it  need  nol 
be  further  defined. 

'"/d 

"Colonial  at  1. 

'"Conlinenldl  jl  3. 

"S&e  supra  notes  12-15  and  accompany  ins  lexl 
concerning  the  commenis  of  Conlinenldl  and  I'.AMS 
that  specific  criteria  should  be  used  in  evaluating 
pell. ions. 


conditional  exemption  procedures  in  the 
Guidelines  was  to  indicate  to  States  that 
in  truly  extraordinary  circumstances, 
staff  may  consider  recommending 
conditional  exemptions.  Participants  in 
the  exemption  process  may.  of  course, 
request  that  any  particular  exemption  be 
granted  only  on  a  conditional  basis. 

b.  Reporting  requirements.  The 
Guidelines  state  that  staff  will 
recommend  that  exempt  States  be 
required  to  submit  reports  to  keep  the 
Commission  informed  as  to  the  status  of 
enforcement  activities  and  changes  in 
State  law.  Two  comments  were  received 
that  addressed  the  Guidelines'  proposed 
reporting  process  following  the  grant  of 
an  exemption.  Both  PAMS  and  CFSEB 
agreed  with  staff  that  reporting  by  a 
State  was  necessary  to  keep  the 
Commission  apprised  of  the  status  of  the 
State's  laws  and  regulations.  *^ 
However.  PAMS  commented  that  simple 
notice  of  changes  in  laws,  regulations, 
policies  or  procedure  would  be 
insufficient  unless  there  is  some 
indication  from  the  staff  of  the  "quality" 
expected  in  these  notices."  CFSEB 
commented  that  in  examining  such 
reports,  staff  should  not  use  an 
"objective"  standard  of  review,  e.g.,  the 
number  of  licenses  revoked,  but  rather 
that  each  individual  State  report  be 
assessed  on  its  own  merits. ■'"CFSEB 
further  suggested  that  the  Commission 
employ  a  presumption  in  favor  of  the 
exempt  State  regarding  ongoing 
enforcement,  and  therefore  not  analyze 
reports  for  the  quality  of  enforcement 
activity  absent  probable  cause  to 
believe  that  a  State  is  not  enforcing  its 
laws." 

Staff  intends  to  review  the  reports 
submitted  by  exempt  Slates  to 
determine  whether  any  changes  in  law. 
policy  or  procedure  would  significantly 
affect  whether  that  particular  State's 
law  continues  to  provide  an  overall 
level  of  protection  which  is  as  great  as. 
or  greater  than,  the  protection  afforded 
by  the  Rule.  As  suggested  by  the 
Guidelines,  staff  will  be  interested  in  the 
overall  level  of  compliance  with  the 
State  law  and  rules,  not  simply  the 
number  of  enforcement  or  corrective 
actions  taken.  Staff  will  examine  all 
relevant  data  and  not  rely  on  rigid  tests 
or  standards  in  examining  the  reports. 

c.  Other  i.ssues.  Two  interested  parties 
submitted  comments  suggesting  that 


'  I'.A.MS  at  2;  CFSEB  at  4. 

"l>.\MSal2. 

"CFSEB  At  5. 

"W.  at  5-6.  Staff  believes  t^at  both  Section  19(b| 
of  the  FTC  Improvements  Act 
the  Funeral  Rule  conlemplaloSome  form  of  periodic 
substantive  review  to  determlie  thai  exempt  Stales 
continue  to  administer  and  cnjTorce  effectively  the 
State  requirements. 


after  staff  recommends  to  the 
Commission  that  a  particular  State's 
petition  be  granted,  funeral  providers  in 
the  State  could  comply  with  the  State 
law  instead  of  the  Funeral  Rule.  **  Staff 
disagrees.  Under  the  proposal,  staffs 
recommendation  would  then  be 
equivalent  to  granting  of  an  exemption. 
However,  staff  recommendations  are 
non-binding  on  the  Commission,  which 
will  reach  its  own  conclusions.  Only  the 
Commission  is  empowered  to  determine 
that  a  State  should  be  exempt  from  the 
provisions  of  the  Funeral  Rule.  Thus,  a 
staff  recommendation  that  the 
Commission  grant  a  State's  petition  for 
an  exemption  should  not  be  taken  as  a 
signal  to  funeral  providers  in  that  State 
that  they  need  only  comply  with  the 
applicable  laws  of  that  State."' 

II.  The  Guidelines 

Below,  the  Guidelines,  as  originally 
published  on  March  15.  1984.  (49  FR 
9743)  are  reproduced. 

A.  Consultation  with  Staff 

Commission  staff  will  be  available  to 
consult  informally  w^ilh  State  officials  on 
both  procedural  and  substantive 
questions  that  may  arise  concerning 
requests  for  exemptions.  State  officials 
should  be  aware,  however,  that  the 
Commission  may  not  have  ruled  on 
some  issues  that  may  arise  and  under 
such  circumstances,  staff  may  be  unable 
to  provide  definitive  guidance  on  how 
the  Commission  will  decide  such  issues. 
Also,  staff  advice  will  not  be  binding  on 
the  Commission. 

B.  Criteria  for  Determination 

These  guidelines  are  not  intended  to 
set  forth  substantive  criteria  for 
determining  whether  a  State's  law 
provides  an  overall  level  of  protection 
which  is  as  great  as,  or  greater  than,  the 
protection  which  is  as  great  as.  or 
greater  than,  the  protection  afforded  by 
the  Funeral  Rule.  Rather,  the 
Commission  will  make  a  case-by-case 
determination  of  the  overall  level  of 
protection  afforded  by  the  State  law  and 
whether  the  State  law  is  administered 
and  enforced  effectively.  No  rigid 
formula  can  be  set  forth  for  guiding  the 
Commission  in  this  determination. 


"NYSFDA  all:  Colonial  at  2. 

"Cf.  15  U.S.C.  57a(g)(3|.  The  FTC  Act  specifically 
states  that  the  mere  pendency  of  a  proceeding  under 
section  ia(g)  of  the  Act  respecting  an  exemption 
from  a  Commission  rule  shall  not  sUiy  the 
applicability  of  that  rule.  Id  While  ihis  slaliilory 
provision  does  not  govern  exemption  procepdiiigs 
under  §  453.9  of  the  Funeral  Rule,  staff  believes  ih.il 
it  would  be  equally  improper  to  deem  a 
recommendation  by  staff  Ihal  the  Commission  grant 
an  exemption  as  a  stay  of  the  Rule  insofar  as  it 
applies  to  the  applicant. 
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Factors  which  the  Commission  may 
consider  include  such  things  as  the 
means  available  to  the  State  to  enforce 
its  provisions,  the  existence  of  any 
private  rights  of  action  by  an  aggrieved 
consumer,  the  scope  and  format  of 
required  price  and  other  disclosures  and 
the  extent  to  which  consumers  are  being 
protected  from  the  unfair  or  deceptive 
acts  or  practices  defined  in  the  Rule. 

C.  Elements  of  a  Complete  Application 

States  should  submit  the  following 
information  and  material  as  part  of  a 
complete  application  for  an  exemption. 
Items  (1)  and  (2)  may  be  submitted  by 
the  State  agency  having  primary 
enforcement  responsibility  for  the  law 
which  is  the  subject  of  the  exemption 
application,  by  the  State  attorney 
general,  or  by  the  State  governor. 

(1)  The  application  should  include  a 
copy  of  all  relevant  State  statutes, 
regulations  and  court  cases,  and  a 
statement  comparing  the  State  law  with 
the  Funeral  Rule,  on  a  provision-by- 
provision  basis,  and  explaining  how  the 
State  law  applies  to  the  same 
transactions  as  the  Rule  and  affords  an 
overall  level  of  protection  to  consumers 
which  is  as  great  as,  or  greater  than,  the 
protection  afforded  by  the  Rule.  For 
each  provision  of  the  Funeral  Rule,  this 
statement  should  cite  any  corresponding 
provisions  of  State  law  and  discuss  the 
extent  to  which  State  law  provides 
protection  comparable  to  that  provision 
of  the  Rule.  The  overall  objective  of  the 
statement  should  be  to  explain  how 
State  law  provides  an  overall  level  of 
protection  which  is  as  great  as.  or 
greater  than,  that  afforded  by  the  Rule. 

(2)  The  application  should  provide 
sufficient  information  to  show  the 
State's  willingness  and  ability  to 
effectively  administer  and  enforce  its 
law.  In  preparing  its  recommendation  to 
the  Commission,  staff  will  consider  the 
following  information  to  be  relevant  to 
this  determination. 

(a)  The  fiscal  arrangements  and 
funding  of  the  State  agency  (or  agencies) 
which  are,  or  will  be,  enforcing  the  State 
law,  or  other  information  showing  that 
the  State  agency  has  adequate  funding 
to  properly  enforce  the  law. 

(bl  The  number  and  qualifications  of 
persons  engaged  in  the  enforcement  and 
administration  of  the  State  law.  or  other 
information  indicating  that  the  State  has 
adequate  qualified  personnel  to 
administer  and  enforce  the  law.  In 
describing  the  qualifications  of 
personnel.  States  need  not  provide 
detailed  resumes,  but  should  indicate 
the  general  background  and  training  of 
the  personnel,  e.g..  whether  they  are 
attorneys,  accountants,  trained 
investigators,  etc. 


(c)  The  State's  enforcement 
procedures  and  policies,  current  or 

planned. 

(d)  The  State's  past  history  of 
enforcement  of  any  statutes  or 
regulations  governing  funeral  practices 
which  are  comparable  to  the  Rule. 

(e)  The  level  of  compliance  with  any 
State  statutes  or  regulations  governing 
funeral  practices  which  are  comparable 
to  the  Rule,  insofar  as  this  information  is 
relevant  to  the  State's  enforcement 
history. 

Staff  recognized  that  some  of  the 
information  described  in  items  (a)-(e) 
may  not  be  relevant  or  available  in 
certain  States  and  that  each  State 
application  must  be  tailored  to  the 
individual  circumstances  of  that  State. 
Past  enforcement  data,  for  example, 
may  differ  from  State  to  State.  Some 
States  may  have  made  extensive 
changes  in  their  law  or  enforcement 
policies  just  prior  to  filing  an  exemption, 
in  which  case  past  enforcement  data 
would  be  less  relevant.  Other  States 
may  have  a  significant  history  of 
enforcing  laws  comparable  to  the  Rule, 
in  which  case  enforcement  data  might 
be  highly  relevant.  Thus,  these 
guidelines  allow  States  some  flexibility 
in  preparing  their  applications. 
However,  once  staff  has  reviewed  a 
State's  submission,  staff  may  request 
additional  information  which  it  believes 
to  be  relevant. 

(3)  A  complete  application  for  an 
exemption  must  also  include  a 
statement  from  the  State  attorney 
general  that  State  law  provides 
adequate  authority  to  support  the 
regulations,  conclusions,  interpretations, 
policies  and  procedures  described  in  the 
statements  submitted  pursuant  to  items 
(1)  and  (2)  above.  Where  appropriate, 
this  statement  may  include  citations  to 
the  specific  statutes,  regulations,  and 
judicial  decisions  which  demonstrate 
adequate  authority.  The  statement 
should  also  discuss  any  pending  legal 
challenges  to  the  statutes,  regulations, 
conclusions,  interpretations,  policies 
and  procedures  described  in  the 
statements  submitted  pursuant  to  items 
(l)and{2). 

D.  Procedures  for  Public  Participation 

As  stated  in  the  Funeral  Rule 
Statement  of  Basis  and  Purpose  (47  FR 
at  42287).  the  Commission  will  follow 
the  procedures  of  §  1.16  of  the 
Commissions  Rules  of  Practice  in 
considering  requests  for  State 
exemptions.  This  section  states  that  any 
person  to  whom  a  rule  would  otherwise 
apply  may  petition  the  Commission  for 
an  exemption  from  such  rule  and  that 
the  procedures  for  determining  such  a 


petition  shall  be  those  of  Subpart  C  of 
the  Commission's  rules. 

Subpart  C  of  the  Commission's  Rules 
of  Practice,  16  CFR  1.21-1.26,  requires 
the  Commission,  in  general,  to  publish 
notice  of  a  proposed  exemption  in  the 
Federal  Register,  and  to  allow  a  period 
of  time  for  interested  parties  to  submit 
written  comments  concerning  the 
application.** The  rules  also  provide  that 
an  oral  hearing  on  a  proposed 
exemption  may  be  held  within  the 
discretion  of  the  Commission," 

Once  a  complete  application  for  an 
exem.ption.  as  described  above,  has 
been  received,  staff  will  recommend  that 
the  Commission  place  this  material  on 
the  public  record,  publish  a  notice  m  the 
Federal  Register  and  allow  a  period  of 
time  for  interested  persons  to  submit 
written  comments.  During  the  comment 
period,  staff  will  specifically  solicit  the 
views  of  the  State  governor  and  attorney 
general  to  ensure  that  the  Commission 
becomes  aware  of  the  complete  views  of 
both  of  these  officials.  While  the 
Commission's  rules  provide  that  oral 
hearings  may  be  held  within  the 
discretion  of  the  Commission,  staff 
anticipates  that  in  most  instances  a 
period  for  written  comments  may  well 
be  sufficient  for  a  full  and  fair 
presentation  of  significant  issues  and 
that  there  will  be  no  need  to  schedule 
oral  hearings  or  additional  com.ment 
periods. 

Staff  plan  to  recommend  that  the 
Commission  schedule  an  oral 
evidentiary  hearing  only  if  there  are 
significant  factual  issues  which  can  only 
be  adequately  presented  through  an  oral 
hearing.  Staff  anticipates  that  this  will 
usually  be  true  only  where  cross- 
examination  is  necessary  to  fully  and 
fairly  present  significant  factual  issues. 
Staff  does  not  believe  that  oral 
evidentiary  hearings  should  be  held 
routinely  or  simply  to  allow  parties  to 
state  opinions  and  facts  which  could  be 
presented  through  written  comments, 
and  will  recommend  against  evidentiary 
hearings  under  such  circumstances." 

Staff  believes  that  oral  presentations 
before  the  Commission  generally  should 
not  be  allowed,  absent  unusual  and 
compelling  circumstances.  Under  most 
circumstances,  interested  parties  will  be 


"  Ifc  CFR  1  261 1))  (1984)  Public  notice  and 
comment  may  be  omitted  if  the  Commission  for 
good  cause  finds  that  notice  and  public  procedure 
are  impractical,  unnecessary  or  contrary  to  the 
public  inlTest  and  incorporates  such  finding  and  a 
brief  statement  of  the  reasons  therefor  in  its  final 
decision.  16  CFR  1.26|b|  (1984| 

"16CKR  1.261c)  11984). 

""Staff  will  recommend  thai  any  evidentiary 
hearings  which  are  scheduled  be  strictly  limited  to 
specific  factual  issues  designated  by  the 
Commission. 


I 
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able  to  present  their  views  and  evidence 
fully  and  fairly  during  the  written 
comment  period  and  any  oral 
evidentiary  hearings  or  rebuttdi 
comment  periods  that  are  scheduled. 
However,  oral  presentations  may  be 
allowed  in  limited  instances,  within  the 
discretion  of  the  Commission. 

Subpart  C  of  the  Commission's  Rules 
does  not  mention  the  scheduling  of 
rebuttal  comment  periods:  however,  the 
scheduling  of  such  comment  periods  is 
within  the  discretion  of  the  Commission. 
Staff  plans  to  recommend  that  a  period 
for  rebuttal  comments  be  scheduled  only 
if  this  is  necessary  for  a  full  and  fair 
presentation  of  significant  issues. 

Interested  parties  may  request  that 
the  Commission  schedule  an  oral 
hearing  or  a  period  for  rebuttal 
comments.  (The  Commission  may  also 
schedule  such  proceedings  on  its  own 
initiative,  absent  a  request  by  interested 
p  irties.l  Such  requests  should  give 
specific  reasons  for  scheduling  such 
proceedings  and  should  discuss  the 
criteria  which  will  guide  the  staff 
recommendation,  discussed  above.  Staff 
anticipates  that  the  need  for  oral 
hearings  will  generally  be  determined 
after  the  initial  comment  period.  The 
need  for  a  rebuttal  comment  period 
could  also  be  determined  at  that  time." 
The  Federal  Register  notice  announcing 
an  exemption  proceeding  will  give 
specific  details  regarding  how  interested 
parties  may  file  requests  for  oral  hearing 
and  rebuttal  comment  period." 

E.  Grant  of  Exemption:  Notice  and 
Reporting  Requirements 

Section  1.26(diof  the  Commission's 
Rules  of  Practice  "  provides  that  after 
the  Commission  has  considered  all 
relevant  matters,  including  those 
presented  by  interested  persons  in  the 
proceeding,  the  Commission  will  publish 
notice  of  Its  decision  in  the  Federal 
Register. 

If  the  Commission  grants  an 
exemption,  the  exemption  will  continue 
only  for  so  long  as  the  State  effectively 
administeri  and  enforces  its  law.  To 
ensure  Ihul  the  conditions  for  an 
exemption  continue  to  be  met,  staff 
pl.ins  to  recommend  that  the 
Commission  condition  State  exemptions 
on  a  requirement  that  the  State  provide 


*'  If.  dt  the  lime  stdff  receives  an  t;xemplion 
application,  staff  aniicipaies  that  a  rebuttal  period 
will  be  necessary,  it  will  recommend  at  that  time 
that  one  be  scheduled.  In  many  instances,  however. 
It  will  not  be  clear  whether  a  rebuttdi  comment 
period  is  necessary  until  after  the  initial  written 
comments  have  been  received. 

'-'States  could  also  include  requests  for  such 
proceedings  with  their  exemption  application,  citing 
specific  reasons  why  they  would  be  necessary. 

"16CFR  1  26(d)  (19841. 


notice  of  any  changes  in  its  law,  policies 
or  procedures  which  would  significantly 
affect  whether  the  State  law  provides  an 
overall  level  of  protection  to  consumers 
which  is  as  great,  as,  or  greater  than,  the 
protection  afforded  by  the  Rule  or 
whether  the  State  is  effectively 
enforcing  its  law. 

Staff  also  plans  to  recommend  that 
the  Commission  require  an  exempt  State 
to  submit  such  reports  regarding  its 
enforcement  activities  as  are  necessary 
or  desirable  to  ensure  that  the  State  is 
effectively  enforcing  and  administering 
its  law.  Staff  anticipates  that  the 
Commission  will  decide,  at  the  time  of 
granting  an  exemption,  the  nature  and 
frequency  of  any  such  reports  which 
may  be  necessary  or  desirable.  Staff 
may  also  recommend  that  the 
Commission  change  the  reporting 
requirements  at  a  later  date,  if 
circumstances  warrant,  or  recommend 
that  the  Commission  request  additional 
information  from  a  State  if  the 
Commission  determines  that  this  is 
needed.  Staff  anticipates  that  reporting 
requirements  may  vary  from  State  to 
State  if  the  Commission  determines  that 
there  are  significant  differences  among 
States  which  would  warrant  differing 
reporting  requirements. 

Under  extraordinary  circumstances, 
staff  may  recommend  that  the 
Commission  grant  a  conditional 
exemption,  subject  to  Commission 
review  after  a  prescribed  period  of  time. 
If  such  a  recommendation  were  adopted 
by  the  Commission,  the  State  involved 
would  be  required  to  reappiy  for  an 
exemption  at  the  end  of  the  prescribed 
period,  by  updating  its  original 
application  and  submitting  evidence 
demonstrating  effective  enforcement 
activity  during  the  period.  The 
Commission  would  review  this  material, 
after  scheduling  a  period  for  written 
comments,  and  possibly  oral  hearings 
and  a  period  for  rebuttal  comments.  The 
Commission  would  then  determine 
whether  to  approve  the  State's 
exemption  application;  at  that  point  the 
conditional  exemption  would  expire. 
Such  a  conditional  exemption  may  be 
recommended  for  a  State  that  (IJ  has 
adopted  a  statute  or  loiles  adequate  to 
satisfy  the  exemption  criteria,  and  (2) 
has  presented  evidence  that  it  is  willing 
and  able  to  enforce  the  statute  or  rules, 
but  (3)  has  little  or  no  history  of 
effective  enforcement  of  funeral  statutes 
or  rules  similar  to  the  Rule. 

F.  Denial  of  Exemption 

Staff  may  recommend  that,  if  the 
Commission  believes  that  an  exemption 
should  be  denied,  after  considering  the 
evidence  submitted  during  the  public 


proceeding,  the  State  be  given  a  chance 
to  revise  or  supplement  its  application, 
before  the  Commission  makes  a  final 
decision.  Thus,  under  some 
circumstances,  staff  will  recommend 
that  the  Commission  give  a  State  an 
opportunity  to  submit  additional  data  or 
arguments  to  supplement  its  application 
or  to  make  changes  in  its  law,  policies  or 
procedures  in  order  to  meet  the 
requirements  for  an  exemption.  This 
would  occur  after  the  public  comments 
had  been  received  and  considered. 

Factors  which  staff  considers  relevant 
in  deciding  whether  to  grant  such  an 
opportunity  include  the  nature  and 
extent  of  any  revisions  or  supplements 
that  may  be  necessary,  the  time  period 
needed  to  implement  such  revision  and 
the  State's  intent  with  regard  to 
implementing  the  revision.  If  the 
necessary  revisions  can  be  made  fairly 
quickly  and  easily,  staff  will  generally 
recommend  that  a  period  for  revision  be 
granted.  On  the  other  hand,  where  the 
time  period  needed  by  the  State  to 
implement  the  revisions  is  extensive  or 
where  there  is  doubt  about  whether  the 
revisions  can  or  will  be  made,  staff  will 
generally  recommend  against  such  a 
period.  Of  course,  even  if  an  exemption 
is  denied,  a  State  can  always  submit  a 
new  exemption  application  if  and  when 
revisions  have  been  made. 

During  any  such  period  of  time 
granted  a  State  to  make  revisions,  the 
Commission's  rule  shall  remain  in  effect 
in  such  state,  until  the  Commission 
publishes  a  notice  in  the  Federal 
Register  stating  that  it  has  granted  an 
exemption. 

If  the  Commission  decides  to  deny  an 
exemption,  after  considering  all  relevant 
material,  and  after  allowing  the  State 
such  opportunity  for  revisions  as  the 
Commission  decides  is  desirable,  if  any. 
§  1.26(d)  of  the  Commission's  Rules 
requires  the  Commission  to  publish 
notice  of  its  decision  in  the  Federal 
Register,  along  with  a  concise  statement 
of  its  reasons. 

G.  Revocation  of  Exemptions 

If  staff  has  reason  to  believe  that  an 
exemption  which  has  been  granted  may 
no  longer  be  warranted,  staff  will 
recommend  that  the  Commission  initiate 
proceedings  to  revoke  the  exemption." 
Interested  persons  may  also  file  a 
petition  stating  reasonable  grounds  for 
revoking  an  exemption,  as  provided  by 
16CFR1.25. 


"  Subpart  C  of  the  Com.mission's  Rules  of  Praclici! 
deals  with  revocation  proceedings  only  by  stating 
that  procedures  for  the  amendment  or  repeal  of  a 
rule  are  the  same  as  for  the  issuance  thereof.  IG  CKR 
1.25(1984). 
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Before  recommending  that  the 
Commission  initiate  procedures  to 
revoke  an  exemption,  staff  will  notify 
the  State  of  the  alleged  facts  or  conduct 
that  staff  believes  may  warrant 
revocation  and  will  afford  the  State  a 
reasonable  period  of  time  to  reply  to  the 
allegations  or  make  any  changes  the 
State  may  decide  to  make. 

Staff  anticipates  that  procedures  for 
revocation  proceedings  will  be  similar  to 
those  used  for  granting  or  denying 
exemptions.  Public  notice  and  a  period 
of  time  for  interested  parties  to  submit 
written  comments  are  generally  required 
by  §  1.26(b)  of  the  Commission's  Rules 
of  Practice."  and  oral  hearings  may  be 
held  within  the  discretion  of  the 
Commission.  Staff  plans  to  recommend 
that  oral  hearings  and  rebuttal  comment 
periods  only  be  scheduled  where 
necessary  for  a  full  and  fair  presentation 
of  significant  issues. 

List  of  Subjects  in  16  CFR  Part  453 

Funerals,  Trade  practices. 

Dy  direction  of  the  Commission. 
Emily  H.  Rock, 
Secretary. 
[FR  Doc  fi5-7483  Filrd  ^-28-85:  8:45  am| 

BILLING  CODE  67SO-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  203  and  204 
[Docket  No.  R-85-965;  FR-1415] 

Withdrawal  of  Final  Rule  for  the  TMAP 
Program 

agency:  Office  of  the  Assistant 
Secretary  of  Housing — Federal  Housing 
Commissioner,  HUD. 

action:  Withdrawal  of  final  rule, 

SUMMARY:  The  Temporary  Mortgage 
Assistance  Payments  (TMAP)  program 
is  authorized  by  section  341  of  the 
Housing  and  Community  Development 
Act  of  1980  (Pub.  L.  90-399,  94  Stat. 
1614),  amending  section  230  of  the 
National  Housmg  Act  (12  I'.S.C.  1715u). 
HUD  published  a  proposed  rule  to 
implement  the  program  on  April  2, 1982 
(47  FR  14495).  On  August  2. 1982,  the 
Department  published  a  final  rule  in  the 


"  Piil)li(:  notice  and  written  commoni  need  not  lie 
prov  idcd  if  the  Commission  for  good  cause  finds 
that  notice  and  public  procedure  are  Impractical, 
unnecessary  or  contrary  to  the  pul)lic  interest  and 
incorporates  such  finding  and  a  brief  statement  of 
the  reasons  therefor  in  its  final  decisi(m.  16  CVH 
1.20Ui)(1984). 


Federal  Register  (47  FR  33252).  However, 
that  final  rule  contained  no  date  certain 
as  the  effective  date.  Since 
implementation  of  that  rule  was 
judicially  enjoined  [FerrcUw  Pierce.  500 
F.  Supp."l344,  N.D.  11!.,  1983:  affd  743 
F.2nd  454,  7th  Cir.,  1984),  the  Department 
has  not  made  that  rule  effective.  A 
revised  final  rule  is  under  consideration 
by  HUD.  However,  to  a\o;d  confusion  in 
this  period  since  the  injunction  and 
before  publication  of  a  revised  final  rule, 
HUD  is  withdrawing  the  final  rule  that 
was  never  made  effective. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B,  Buchheit.  Single  Family 
Servicing  Division,  Office  of  Single 
Family  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC.  20410, 
telephone  (202)  755-6672.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Title  24 
of  the  Code  of  Federal  Regulations,  in 
which  all  HUD  final  regulations  are 
codified,  is  published  annually  based  on 
all  rules  published  in  the  Federal 
Register  by  April  1  of  that  year.  The  1983 
and  1984  editions  have  carried  the 
language  of  the  .August  1982  rule  with  a 
note  that  it  was  not  effective  until  an 
effective  date  was  published  in  the 
Federal  Register.  The  August  1982  final 
rule  is  being  withdrawn  at  this  time  to 
ensure  that  it  does  not  appear  in  the 
1984  edition  of  the  Code  of  Federal 
Regulations. 

The  Department  hereby  withdraws 
the  final  rule  entitled  "Mutual  Mortgage 
Insurance  and  Rehabilitation  Loans; 
Temporary  Mortgage  Assistance 
Payments  and  Assignments  to  HUD" 
published  on  August  2, 1982  (47  FR 
33252), 

Authority:  42  U.S.C.  3535(d). 

Dided:  March  25.  1985. 
Shirley  McVay  Wiseman, 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner. 
[FR  Doc  7356  Filed  3-26-85:  8:45  am) 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Parts  16,  20  and  23 

Estates  of  Indians  of  the  Five  Civilized 
Tribes;  Financial  Assistance  and  Social 
Services  Program;  and  Indian  Child 
Welfare  Act 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Final  rule. 


summary:  The  Bureau  of  Indian  Affairs 
IS  publishing  a  final  rule  that  amends 
existing  Estates  of  Indians  of  the  Five 
Civilized  Tribes  regulations  to  reflect 
the  consolidation  of  the  Muskogee  Field 
Office  of  the  Solicitor  with  the  Tulsa 
Regional  Office  of  the  Solicitor, 

The  Bureau  is  also  amending  existing 
Financial  Assistance  and  Social 
Services  Program  regulations  to 
implement  changes  as  directed  b\  the 
congressional  directive  in  the  Fiscal 
Year  1983  Appropriations  Conference 
Report  No.  97-978.  dated  December  17. 
1982.  The  report  states  on  page  20  that: 
"The  managers  direct  the  Bureau  to 
move  expeditiously  to  implement 
changes  in  the  general  assistance 
program  to  bring  payments  into 
conform.ance  with  State  payments  in 
those  States  where  the  standard  of  need 
exceeds  actual  payments.  The 
regulations  shall  provide  flexibility  for 
the  Bureau  to  adjust  payments  as  such 
payments  may  be  adjusted  by  the 
Stales."  This  practice  by  some  State 
public  welfare  agencies  has  been 
employed  over  the  years  to 
accommodate  State  budgetary 
constraints,  and  is  commonly  referred  to 
as  a  "Rateable  Reduction". 

Other  revisions  of  Financial 
Assistance  and  Social  Services  Program 
regulations  are  being  amended  to  clarify 
the  definition  of  basic  need  items,  "near 
reservation",  and  to  emphasize  the 
Bureau's  responsibility  to  administer 
general  assistance  programs  only  in 
localities  where  such  program.s  will  not 
duplicate  existing  general  assistance 
programs. 

Amendments,  additions  and 
corrections  are  also  being  made  in  the 
Indian  Child  Welfare  Act  regulations  to: 
(1)  Define  the  term  "multi-service  Indian 
center";  (C)  provide  address  corrections 
for  the  Bureau's  Minneapolis  .Area 
Office  and  Sacramento  Area  Office:  (3) 
include  a  new  section  to  assure  timely 
filing  of  vouchers  for  legal  fees:  (4) 
include  multi-service  Indian  centers  as 
eligible  grant  applicants;  (5)  allow  multi- 
service Indian  centers  to  be  eligible  to 
apply  for  grants  to  serve  designated 
"near  reservation"  areas;  (6)  correct  a 
printing  error  appearing  in  the  existing 
regulations;  (7)  add  "date  of  birth"  to  the 
list  of  identifying  data  required  of  State 
courts  when  notifying  the  Bureau  of  final 
decrees  or  adoptive  orders  for  any 
Indian  child;  and  (8)  make  other  changes 
to  coincide  with  the  revisions  outlined 
above. 

EFFECTIVE  DATE:  April  29,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eddie  F.  Brown,  DSW,  Chief,  Division  of 
Social  Services,  Bureau  of  Indian 
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Affairs,  telephone  number  (202)  343- 
6434. 

SUPPLEMENTARY  INFORMATION:  The 

authority  to  issue  rules  and  regulations 
is  vested  in  the  Secretary  of  the  Interior 
by  5  U.S.C.  301  and  sections  463  and  465 
of  the  Revised  Statutes  (25  U.S  C.  2  and 
9).  This  final  rule  is  published  in 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  2(W  DM  8. 

25  CFR  Part  16  is  amended  to  inform 
the  public  that  the  Muskogee  Field 
Office  of  the  Solicitor  has  been 
combined  with  the  Tulsa  Regional 
Office  of  the  Solicitor. 

25  CFR  Part  20  is  being  amended 
primarily  to  institute  application  of  a 
"rateable  reduction"  in  the  Bureau  of 
Indian  Affairs'  general  assistance 
program. 

With  the  enactment  of  the  1981 
Omnibus  Budget  Reconciliation  Act. 
which  made  many  changes  in  the  Aid  to 
Families  with  Dependent  Children 
(AP'DC)  program,  many  States  increased 
the  standard  of  need  and  imposed  a 
rateable  reduction  on  actual  payment 
levels  to  maximize  available  funding  in 
the  Federal/Slate  matching  formula.  (An 
American  Public  Welfare  Association 
report  issued  December  28,  1982. 
indicated  that  21  of  the  50  States  had 
increased  their  standards  of  need.)  This 
situation  created  some  marked 
differences  between  the  standards  of 
need  and  the  actual  levels  of  payment, 
which  brought  the  issue  to  the  attention 
of  the  Congress.  The  Bureau  has  had  a 
long-standing  policy  (since  1944)  of 
making  general  assistance  payments  at 
100  percent  of  the  established  standard 
of  need  in  the  Slate  wherein  the 
recipient  resides.  As  the  procedure  in 
states  where  the  level  of  payment  is  less 
than  the  standard  of  need  varies  as  to 
the  apphcation  of  available  net  income, 
the  Bureau  will  follow  the  respective 
state  procedures  with  regard  to  net 
income  in  actual  payment  level  and  the 
standard  of  need. 

25  CFR  Part  23  is  amended  primarily 
to  implement  changes  in  the  Indian 
Child  Welfare  Act  grant  program. 

Proposed  regulations  amending  Parts 
16.  20  and  23  were  published  on  January 
11.  1984  (49  FR  1381).  and  a  correction 
was  published  on  January  19,  1984  (49 
FR  2267). 

The  comment  period  on  the  proposed 
rule  was  extended  to  close  on  February 
21, 1984.  Comments  were  reviewed  and 
considered,  and  changes  were  adopted 
or  not  adopted  as  indicated  below. 

A.  Changes  Made  Due  to  Comments 
Received. 

In  response  to  a  comment  from  an 
urban  Indian  organization.  §  23.2(n)  has 


been  changed  to  correct  ambiguous 
language  in  the  proposed  rule.  In  the 
correction,  the  restriction  pertaining  to 
the  composition  of  a  multi-service 
Indian  center's  clientele  is  made  to 
apply  solely  to  those  centers  locate 
within  an  officially  designated  "near" 
reservation  service  area. 

B.  Comments  not  Adopted, 

(1)  Fifty-four  (54)  commenters 
objected  to  the  changes  in  §  20.1  (s)  and 
(w),  Definitions,  on  the  grounds  that  the 
changes  would  result  in  reduced  general 
assistance  benefits  to  eligible  Indian 
recipients  residing  in  certain  States.  The 
changes  have  been  retained  in  the  final 
rule  due  to  the  specific  nature  of  the 
congressional  report  as  cited  in  the 
Summary  section  above.  In  that  report, 
the  Bureau  was  expressly  directed  to 

",  .  .  implement  changes  in  the  general 
assistance  program  to  bring  payments 
into  conformance  with  State  payments 
in  those  States  where  the  standard  of 
need  exceeds  actual  payments." 

(2)  One  commenter  contended  that 
because  decisions  of  congressional 
committees  do  not  have  force  of  law,  the 
Bureau  should  refuse,  in  the  absence  of 
a  statutory  requirement,  to  implement 
the  congressional  directive  as  issued  in 
the  Appropriations  Conference  report. 

The  Department  of  the  Interior 
receives  direction  from  the  Congress 
through  conference  reports.  Such  reports 
provide  guidance  and  recommendations 
which,  historically,  the  Bureau  of  Indian 
Affairs  has  sought  to  address.  In  this 
instance,  the  change  being  implemented 
is  indicative  of  congressional  intent 
regarding  the  expenditure  of  funds 
appropriated  for  the  Bureau  of  Indian 
Affairs'  social  services  activity.  Failure 
to  comply  with  the  committee's 
recommendation  to  implement  the 
changes  provided  for  in  these 
regulations  could  affect  the  level  of 
future  appropriations. 

(3)  Other  comments  were  received 
which  objected  to  the  proposed  deletion 
of  the  word  "comparable  "  from 

§  20.21(c).  The  deletion  serves  to  further 
define  general  assistance  as  a 
secondary  source  of  assistance  for 
Indian  people,  and  clarifies  the  Bureau's 
responsibility  to  administer  general 
assistance  programs  only  in  areas  where 
such  programs  would  not  duplicate 
exis'ing  State,  county  and/or  municipal 
general  assistance;  therefore,  the  word 
"comparable"  has  been  deleted  from 
§  20.21(c)  in  the  final  rule. 

(4)  One  commenter  objected  to  the 
addition  of  modifying  language  to 

§  20.20(a)(3).  The  addition  clarifies  the 
existing  policy  governing  eligibility  of 
Indians  who  reside  in  officially 
designated  "near  reservation"  locations 


and  emphasizes  the  Bureau's 
responsibility  to  serve  only  Indians  in 
near  reservation  locations  who  are 
natives  of  the  tribe  which  requested 
designation  of  the  near  reservation 
service  area.  Presently  included  in 
certain  officially  designated  near 
reservation  locales  are  a  number  of 
metropolitan  areas  having  sizeable 
Indian  populations  comprised  of 
members  of  many  different  tribes. 
Administrative  limitations  and  fiscal 
constraints  prohibit  the  provision  of 
services  to  large  concentrations  of  non- 
reservation  Indian  residents  who  are  not 
socially,  culturally,  and  economically 
affiliated  with  a  nearby  tribe  and 
reservation.  Therefore,  in  recognition  of 
the  limitation  imposed  by  the  Bureau's 
annual  appropriation  for  social  services. 

♦  r»n    o  rt-t  r»  rt  r1  r> /^    r>f-«m  <  I  i  f  <  nn    '"lorif^-^e    *Urt 

agency's  responsibility  to  serve  only 
those  residents  of  near  reservation  areas 
who  are  members  of  the  tribe  which 
requested  designation  of  the  near 
reservation  service  area. 

(5)  A  single  commenter  objected  to  the 
Bureau's  reliance  on  State  standards  of 
public  assistance  payments  to  set  BIA 
general  assistance  payment  levels.  The 
same  commenter  proposed  that  the 
Bureau  establish  its  own  single 
nationwide  standard  of  assistance 
rather  than  use  the  various  State 
standards.  This  proposal  was  not 
adopted  because  State  public  assistance 
standards  are  the  primary 
congressionaliy  mandated  family 
assistance  standards  and  reflect  local 
conditions  affecting  the  cost  of  basic 
needs;  accordingly,  they  are  the  basis 
upon  which  the  Bureau  regularly 
requests  and  receives  congressional 
appropriations  to  meet  need, 

C.  Withdrawal  of  Proposed  §23.37 
Multi-year  Development  Grants. 

The  proposed  §  23.37,  is  being 
withdrawn  from  the  final  rule  as  the 
Bureau  is  reviewing  this  matter  further. 
Although  there  were  no  objections  to 
this  proposed  rule,  the  Bureau  has  found 
it  necessary  to  extend  the  scope  of  this 
rule  because  of  recent  comments  from 
Indian  tribes  and  organizations  and 
recent  programmatic  assessments  of  the 
long-term  impact  of  administering  multi- 
year  developmental  grants.  The  Bureau 
will  address  this  section  in  a  separate 
document. 

The  information  collection 
requirements  contained  in  §  23.28  are 
those  necessary  to  comply  with  the 
application  requirements  of  Office  of 
Management  and  Budget  (OMB)  Circular 
No.  A-102.  The  Standard  Form  424  and 
attachments  prescribed  by  such  circular 
are  approved  by  OMB  under  44  U.S.C, 
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3501  et  seq.  and  assigned  clearance 
number  0348-0006.  Section  23.24 
describes  the  types  of  information  that 
would  satisfy  the  application 
requirements  of  Circular  A-102  for  this 
grant  program.  The  information  is  being 
collected  to  determine  Indian  Child 
Welfare  Act  program  compliance  and 
eligibility.  Response  is  required  to 
obtain  Indian  Child  Welfare  Act  grant 
funding. 

The  primary  author  of  this  document 
is  Eddie  F.  Brown,  DSW.  Chief.  Division 
of  Social  Services.  Bureau  of  Indian 
Affairs,  telephone  number  (202)  343- 
6434. 

This  rule  document  does  not 
constitute  a  major  Federal  action 
significantly  affectmg  the  quality  of  the 
human  environment  under  the  National 
Environment  Policy  Act  ol  1869. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.O.  12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  Pt  seq).  The  sole  effect  of  this 
revision  to  25  CFR  20  will  be  to  require 
.idherence  to  a  "rateable  reduc:tion"  in 
general  assistance  payments  to  eligible 
Indians.  The  revision  of  25  CFR  23  will 
not  have  significant  economic  effect  on 
a  substantial  number  of  small  entities 
because  it  only  involves  minor  changes 
in  implementation  of  the  Indian  Child 
Welfare  Act  grants  program.  Revision  of 
25  CFR  16.1(c!  is  a  minor  change  which 
is  necessitated  by  the  consolidation  of 
the  Muskogee  Field  Office  with  the 
Tulsa  Regional  Office. 

List  of  Subjects 

25  CFR  Part  16 

Estates  and  Indians — law. 

25  CFR  Part  20 

Administrative  Practice  and 
Procedure:  Child  Welfare;  Indians — 
Social  Welfare;  Public  Assistance 
Programs. 

25  CFR  Part  23 

Notice  of  Invnhinlary  Child  Custody 
Proceedings  and  Payment  for  Appointed 
Counsel:  Grants  to  Indian  Tribes  and 
Indian  Organizations  for  Indian  Child 
and  Family  Programs:  Cancellation  or 
Assumption;  Administrative  Pro\  isions; 
Assistance  to  State  Courts. 

For  the  reasons  set  forth  in  the, 
preamble.  Parts  16.  20  and  Z:\  of  Title  25 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows; 


PART  16— ESTATES  OF  INDIANS  OF 
THE  FIVE  CIVIUZED  TBtBES 

1.  The  authority  for  Part  16  reads  as 

follows; 

Authority:  5  L'  S  C  301  (Interprets  or 
opplies  Act  of  Apr  26.  1906,  ch.  18r6.  34  Slat, 
137,  see  25  L'.S.C  355nt  (1970):  Acl  of  .Moy  27, 
1908.  ch   199.  35  Stat   312,  see  25  I'  S  C   355nt 
(19701,  Act  of  June  U.  1918.  ch.  101.  4C  Stat, 
606,  25  U.S,C.  355.  375  (1970).  Act  of  .Apr.  12. 
1926.  ch.  115.  44  Slat  239  see  25  U  S  C  355nt 
(19701:  Act  of  June  26,  1936,  ch  831,  49  Stat 
1967,  25  L',S,C,  501-509  (19"0):  Act  of  Aug  4, 
1947.  ch,  458,  61  Slat  731,  25  US  C  502  (1970) 
and  see  25  US  C  355nt  (1970);  Act  of  Aug.  12, 
1953.  ch  409  67  Slal  558,  25  U  S  C  375c 
(1970)  and  see  25  US.C  355nl  ',19701:  Act  of 
Auk,  11,  1955,  ch.  786.  69  Stat,  666.  see  25 
U.S.C.  355nf  11970).  Act  of  Aug  29.  1967,  Pub, 
L.  90-76,  81  Stat.  177.  25  U.S.C.  786-788  (19-0); 
and  Act  of  May  7.  1970.  Pub.  L  91-240.  84 
Stat.  203.  25  US  C.  375d  (1970). 

2.  Paragraph  (c)  of  §  16.1  is  revised  to 
read  as  follows; 

§  16.1     Definitions. 

«  «  «  •  * 

(c)  The  term  "Field  Solicitor"  means 
the  Regional  Solicitor.  Southwest 
Region,  Page  Belcher  Federal  Building, 
P.O.  Box  3156,  Tulsa.  Oklahoma  74101. 


PART  20— FINANCIAL  ASSISTANCE 
AND  SOCIAL  SERVICES  PROGRAM 

3.  The  authority  for  Part  20  reads  as 
follows: 

Authority:  25  U.S.C  13.  unless  otherwise 

noted. 

4.  Paragraphs  (s]  and  (w)  of  §  20.1  are 
revised  to  read  as  follows: 

§  20.1     Definitions. 

*  «  *  •  • 

(s)  "Need"  means  the  deficit  between 
resources  and  money  amounts 
necessary  to  meet  the  cost  of  basic  need 
items  and/or  special  need  items  of  the 
applicant  or  recipient  as  established 
pursuant  to  the  Social  Security  Act  by 
the  public  welfare  agency  of  the  State  in 
which  the  applicant  or  recipient  resides. 
and  which  shall  be  used  by  the  Bureau 
in  determining  the  amount  of  financial 
assistance  to  be  provided  to  the 
applicant  or  recipient  residing  in  that 
State.  However,  in  an\  State  where  the 
level  of  payment  is  less  than  the 
standard  of  need,  the  Bureau  shall  use 
the  level  of  actual  payment  in 
determmms  the  amount  of  financial 
assistance  to  be  provided  to  the 
applicant  or  recipient  residing  in  that 
State.  *  •  • 

(w)  "Resources"  means  services  or 
income  available  to  an  Indian  person  or 
family,  unless  excluded  by  Federal 
public  assistance  or  Supplemental 


Security  Income  statute  from  being 
considered  as  income  for  the  purpose  of 
determining  financial  need.  However,  in 
dny  State  where  the  level  of  pajonent  is 
less  than  the  standard  of  need,  the  State 
methods  with  regard  to  net  income  shall 
be  applied  for  determining  the  amount 
of  payment. 

■  •  •  «  « 

5.  Paragraph  fa)(3)  of  §  20  20  is  revised 

to  read  as  foilows; 

§20.20    General. 


(3)  The  applicant  m.ust  reside  near 
reservation  as  specifically  defined  m 
§  20.1(r)  and  be  a  member  of  the  tribe 
that  requested  designation  of  the  near 
reservation  service  area. 

6.  Paragraph  (c)  of  |  20.21  is  revised  to 
read  as  follows: 

§  20.21     General  Assistance. 

■  «  •  a  « 

(c)  They  reside  in  areas  where  general 
assistance  is  not  available  or  is  not 
being  provided  to  all  residents  on  the 
same  basis  from  a  State,  county, 
municipality  or  other  local  public 
jurisdiction. 


PART  23— INDIAN  CHILD  WELFARE 
ACT 

7.  The  authority  for  Part  23  reads  as 
follows: 

Authority;  5  US  C  301   sees  463  and  465  of 
the  Revised  Statutes  (25  U  S  C.  2  and  9). 

8.  Paragraph  In)  of  §  23.2  is 
redesignated  as  paragraph  (oi  and  a 
new  paragraph  (n)  is  added  to  read  as 
follows: 

§  23.2     Definitions. 

(n)  Multi-service  Indian  center  means 
an  off-reservation  social  service  center 
having  an  established  social  ser\  ice 
delivery  program;  or.  if  located  m  an 
officially  designated  '  near  '  reservation 
area,  a  social  ser\ice  center  serving  a 
clientele  of  varied  tribal  affiliations,  but 
with  no  more  than  one-half  of  its 
clientele  from  the  tribe  which  requested 
designation  of  the  "near"  reser\ation 
area. 

9.  Section  23.4  is  amended  by 
removing  the  first  sentence  and  inserling 
the  following  three  sentences  in  its 
place. 

§  23.4     information  collection. 
The  information  collection 
requirements  contained  in  Section  23.28 
are  those  necessarj'  to  comply  with  the 
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application  requirements  of  Office  of 
Management  and  Budget  (OMBJ  Circular 
No.  A-102.  The  Standard  Form  424  and 
attachments  prescribed  by  such  circular 
are  approved  by  0MB  under  44  U.S.C. 
3501  et  seq.  and  assigned  approval 
number  0348-0006.  Section  23.24 
describes  the  types  of  information  that 
would  satisfy  the  application 
requirements  of  Circular  A-102  for  this 
grant  program.  *    *    * 

10.  Paragraphs  (b)(2)  and  (b)(12)  of 
§  23.11  are  revised  to  read  as  follows: 

§23.11    Notice. 

•  •  •  *  • 

(b)  *   *   • 

(2)  For  proceedings  in  Illinois,  Indiana, 
Iowa,  Michigan.  Minnesota,  Ohio  or 
Wisconsin,  notice  should  be  sent  to  the 
following  address:  Minneapolis  Area 
Director.  Bureau  of  Indian  Affairs, 
Chamber  of  Commerce  Building — 6th 
Floor,  15  South  Fifth  Street,  Minneapolis. 
Minnesota  55402.     '     *     * 

(12)  For  proceedings  in  California  or 
Hawaii,  notice  should  be  sent  to  the 
following  address:  Sacramento  Area 
Director,  Bureau  of  Indian  Affairs, 
Federal  Office  Building,  2800  Cottage 
Way,  Sacramento,  California  95825. 

*  •         *         •         * 

11.  A  new  paragraph  (e)  is  added  to 
§  23.13  to  read  as  follows: 

§  23.13    Payment  for  appointed  counsel  in 
State  Indian  cfiild  custody  proceedings. 

*  •         •         •  • 

(e)  The  Area  Director  shall  authorize 
the  payment  of  attorney  fees  and 
expenses  in  the  amount  requested  in  the 
voucher  approved  by  the  court  unless: 

(1)  The  court  has  abused  its  discretion 
under  State  law  in  determining  the 
amount  of  the  fees  and  e.xpenses;  or 

(2)  The  client  has  not  been  previously 
certified  as  eligible  under  paragraph  (c) 
of  this  section:  or 

(3)  The  voucher  is  submitted  later 
than  ninety  (90)  days  after  completion  of 
the  legal  action  involving  a  client 
certified  as  eligible  for  payment  of  legal 
fees  under  paragraph  (b)  of  this  section. 

*  •         •         ♦         . 

12.  Paragraphs  (a)  and  (b)  of  §  23.21 
are  revised  to  read  as  follows: 

§  23.21     Eligibility  requirements. 

(a)  The  governing  body  of  any  tribe  or 
tribes,  or  any  off-reservation  Indian 
organization,  or  any  multi-service  Indian 
center  located  off-reservation  or  in  an 
area  designated  by  the  Commissioner  as 
"near"  reservation  may  apply  for  a  grant 
individually  or  as  a  consortium  under 
this  part. 

(b)  Each  tribe.  off-reserv,4tion  Indian 
organization,  multi-service  Indian  center 
or  consortium  may  submit  onlv  one 


grant  application  during  an  application 
period.  The  application  period  during 
which  grant  applications  will  be 
accepted  shall  be  published  as  a  notice 
in  the  Federal  Register. 
•         •         •         •         * 

13.  Paragraphs  (a)  and  (c)  of  §  23.25 
are  revised  to  read  as  follows: 

§  23.2S    Application  selection  criteria. 

(a)  The  Commissioner  or  his/her 
designated  representative  shall  select 
for  grants  under  this  part  those 
proposals  which  will  in  his/her 
judgment  best  promote  the  purposes  of 
Title  II  of  the  Act.  Such  selection  will  be 
made  through  a  review  process  in  which 
each  application  will  be  scored 
competitively,  taking  into  consideration 
the  content  of  the  application  as 
required  in  §  23.24,  and  the  following 
factors: 

•  .  •  .  I      4 

(c)  Selection  for  grants  under  this  part 
for  "on  or  near"  reservation  programs 
shall  be  limited  to  the  governing  body  of 
the  tribe  to  be  served  by  the  grant,  or 
the  governing  body  of  a  multi-service 
Indian  center.  The  governing  body  of  the 
tribe  may  make  a  subgrant  or 
subcontract  with  another  organizational 
entity,  including  but  not  limited  to  an 
Indian  organization,  subject  to  the 
provisions  of  §  23.29. 

•  •  •  *  * 

14.  A  new  paragraph  (c)  is  added  to 
§  23.26  to  read  as  follows: 

§  23.26    Request  from  tribal  governing 
body  or  Indian  organization. 

•  *  •  ■  « 

(c)  The  Bureau  shall  make  a  grant 
under  this  part  for  a  multi-service  Indian 
center  program  located  off-reservation 
or  in  a  designated  "near"  reservation 
area  when  officially  requested  to  do  so 
by  the  governing  body  of  the  multi- 
service Indian  center.  The  request  may 
be  in  one  of  the  forms  prescribed  in 
paragraph  (a)  of  this  section. 

15.  Paragraphs  (a)  and  (b)  of  §  23.27 
are  revised  to  read  as  follows: 

§  23.27    Grant  approval  limitation. 

(a)  Area  Office  preliminary  approval. 
Authority  for  preliminary  approval  of  a 
grant  application  under  this  part  shall  be 
with  the  Area  Director  when  the  intent, 
purpose  and  scope  of  the  grant  proposal 
pertains  solely  to  an  Indian  tribe  or 
tribes,  or  to  an  Indian  organization 
representing  an  off-reservation 
community  or  multi-service  Indian 
Center  located  within  that  Area 
Director's  administrative  jurisdiction. 

(b)  Centra!  Office  preliminary 
approval.  Authority  for  preliminary 
approval  of  a  grant  application  under 
this  part  shall  be  with  the  Commissioner 


when  the  intent,  purpose  and  scope  of 
the  grant  proposal  pertains  to  Indian 
tribes,  off-reservation  communities  or 
Indian  organizations,  or  multi-service 
Indian  centers  representing  more  than 
one  Area  Offices  administrative 
jurisdiction,  but  located  within  the 

Commissioner's  overall  jurisdiction. 

•  ♦         •         *         * 

16.  Paragraph  (a)(1)  of  §  23.81  is 
revised  to  read  as  follows: 

§  23.81    Recordkeeping  and  Information 
availability. 

•  ■         *         •         * 

(a)(1)  The  name  of  the  child,  the  birth 
date  of  the  child,  the  tribal  affiliation  of 
the  child  and  the  Indian  blood  quantum 
of  the  child  as  required  bv  §  301(a)  of 
Pub.  L.  95-608  (25  U.S.C.  1951). 

•  *         •         *         # 

(Catalog  of  Federal  Domestic  Assistance 
Ppogram — 15.113  Indian — General  Assistance; 
15.144— Indian  Child  Welfare— Title  11 
Grants) 

Dated:  February  25. 1985. 
John  W.  Fritz, 

Deputy  Assistant  Secretary— Indian  .'\f fairs. 
(FR  Doc.  85-7573  Filed  3-2a-e5;  8:45  am] 
BILLING  CODE  431(M)2-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

(T.D.  7999] 

Income  Taxes;  Taxation  of  Foreign 
Investment  in  United  States  Real 
Property  Interests 

Correction 

In  FR  Doc.  84-33788  beginning  on  page 
50689  in  the  issue  of  Monday,  December 
31. 1984,  make  the  following  corrections: 

1.  On  page  50692,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
first  line.  "§  1.897-0(o)"  should  read 
"§  1.897-1(0)". 

2.  On  page  50695,  in  the  first  column, 
in  §  l,897-l(b)(4)(ii)(A)(J),  in  the  fourth 
line,  "not"  should  read  "nor  ":  in  §  1.897- 
l(b)(4)(ii)(B),  in  the  first  line  "Personal 
Property"  should  read  "Personalty". 

3.  On  page  50696,  in  the  first  column, 
in  §  1.897-l(c)(2)(iv).  in  the  fifth  line, 
"regularly  on"  should  read  "regularly 
traded  on". 

4.  On  page  50697.  in  the  third  column, 
in  §  1.897-l(d)(3)(ii)(A)(.?),  in  the  twenty- 
third  line,  "grain"  should  read  "gain". 

5.  On  page  50699,  in  the  second 
column,  in  §  1.897-l(e)(2)(iii)  Example  2. 
in  the  fourth  line,  "land  purchased" 
should  read  "land  located  in  the  United 
States  that  was  purchased  ";  in  the 
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second  line  from  the  boHom.   "$^25. 00 
should  read  S225.fX)0'. 

6.  On  piige  50701.  in  the  first  column, 
in  §  1.8!)7-l(h).  in  the  seventeenth  line, 
•■987(a)"  should  read  ••897(a)". 

7.  On  page  50704.  in  the  third  column, 
in  §  1.897-2(c)(2|(ii),  in  the  ninth  line, 
•'U.S.  property^'  should  rc^ad  "U.S.  real 
property". 

8.  On  page  50705,  in  the  second 
column,  in  §  1.897-2(c)(2J(iii)(D).  in  the 
tenth  line  from  the  tup  of  the  page, 
'•required  '  should  read  •  acL|uired". 

9.  On  page  50706.  in  the  first  column, 
in  the  first  line  folldwing  §  1.897- 
2(c)(3)(iv],  ••(a)"  should  read  '•(4)". 

10.  Also  on  page  50706,  in  the  second 
column,  in  §  1.897-(c)(5)  Example  (1).  in 
lines  three,  ten  and  sixteen.  "1965" 
should  read  ••1985^'. 

11.  On  page  50707,  in  the  first  column, 
in  §  1.897-2(e)(l)  Example  (2).  in  lines 
seventeen,  eighteen  and  nineteen,  the 
words  "interest  for  purposes  of 
determining  whether  US  is  a  U.S.  real 
propcrty^^  should  be  removed -and 
inserted  in  line  twenty-five  after  the 
word  ••property". 

12.  On  page  50710,  in  the  first  column, 
in  §  1.897-21g)(l)(ii)(B).  in  the  fifteenth 
line,  ■•(g)(h)|ii)^^  should  read  "(g)(l)(ii)". 

13.  On  page  50713,  in  the  second 
columi).  in  §  1.897-2(i)(2),  in  lines  eleven, 
twelve  and  thirteen,  the  words  ••(date 
that  *   *  *  Federal  Register)^'  should  be 
removed  and  replaced  with  '•April  1, 
1985". 

14.  On  page  50717,  in  the  first  column, 
\n  §  1.897-3(g)(l),  lines  nine,  ten  and 
eleven,  the  words  "(date  that  *  *  • 
Federal  Register)"  should  be  removed 
and  replaced  with  •April  1, 1985  ". 

BILLING  CODE  150S-01-M 


26  CFR  Parts  1  and  602 
IT.D  80181 

Income  Tax  in  Taxable  Years 
Beginning  After  December  31,  1953; 
0MB  Control  Numbers  Under  the 
Paperwork  Reduction  Act;  Information 
Returns  With  Respect  to  Energy 
Grants  and  Financing 

agency:  Internal  Revenue  Service, 

rrciisary. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 

regulations  relating  to  information 
returns  with  respect  to  energy  grants 
and  financing.  Changes  to  the  applicable 
tax  law  were  made  bv  section  203(b)  of 
the  Crude  Oil  Windfall  Profit  Tax  Act  of 
1980.  The  final  regulations  provide  rules 
to  be  followed  by  persons  who 


administer  a  Federal.  State,  or  local 
program  a  principal  purpose  of  which  is 
to  provide  subsidized  energy  financing 
(as  defined  in  section  23(c)(10))  or  grants 
for  projects  designed  to  conserve  or 
produce  energy. 

EFFECTIVE  DATE:  These  final  regulations 
aie  effictue  for  financing  and  grants 
made  after  December  31, 1983, 
FOR  FURTHER  INFORMATION  CONTACT: 
Be\crly  A.  Baughman  of  the  Legislation 
and  Regulations  Division.  Office  of  the 
Chief  Counsel.  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
N.W.,  WashinElon  DC.  20224 
(Attention:  CC;  LR  T)  (202-566-3297). 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1).  They  are  necessary  to  implement 
section  203(b)  of  the  Crude  Oil  Windfall 
Profit  Tax  Act  of  1980  which  added 
section  6050D,  relating  to  information 
returns  with  respect  to  energy  grants 
and  financing,  to  the  Internal  Revenue 
Code  of  1954. 

These  regulations  are  issued  under  the 
authority  contained  m  Code  sections 
6050D  and  7805  (94  Stat.  259,  26  U,S,C. 
6050D;  68A  Slat  917.  26  U  S,C,  7805), 

On  August  2  1P84  the  Federal 
Register  published  prnposfd  regulations 
(49  FR  30971)  to  add  a  new  §  1  B050l>-1 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1).  One  oral  comment  was  received. 
There  were  no  requests  for  a  public 
hearing.  After  consideration  of  this 
comment  regarding  the  proposed 
amendments,  the  proposed  amendments 
are  adopted  as  revised  by  this  Treasury 
decision. 

Final  §  1.6050D-1  provides  rules 
relating  to  the  information  that  is 
required  to  be  furnished  on  Form  6497 
(the  information  return  relating  to 
subsidized  energy  financing  and 
nontaxable  grants  for  projects  designed 
to  conserve  or  produce  energy)  and 
Form  1099-G  (the  information  return 
relating  to  taxable  grants).  Because  of 
the  comment  received,  the  final 
regulations  provide  that  information  is 
required  only  with  regard  to  a  taxpayer 
receiving  subsidized  financing  or  a  grant 
with  respect  to  section  38  property  (as 
defined  in  section  48  and  the  regulations 
thereunder)  or  a  dwelling  unit  which  is 
located  in  the  United  States.  Forms  6497 
and  1099-G  are  required  to  be  filed  with 
the  Internal  Revenue  Service  Center 
designated  in  the  forms  instructions  by 
the  last  day  of  February  follow  ing  the 
calendar  year  for  which  the  return 
(reporting  payments  made  during  such 
calendar  year)  is  required. 
The  final  regulations  require  that 


returns  be  filed  for  each  calendar  year 
beginning  after  December  31.  1983. 
Forms  6497  and  1099  have  been 
available  for  filing  for  pnor  \ears  (See 
Announcement  83-1. 1983-2  I  R.B  29.) 
Although  these  final  regulations  do  not 
so  require,  in  cases  w  here  pa\  ers  and 
administrators  have  adequaie  records 
for  1981.  1982,  or  1983,  the  Service 
requests  that  they  file  the  appropriate 
forms  for  those  years. 

Executive  Order  12291;  Regulatory 
Flexibility  Act;  and  Paperwork 
Reduction  Act 

The  Commissioner  of  Internal 
Revenue  has  determined  thai  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
Regulatur\  Impact  Anaivsis  is  therefore 
not  required.  Furthermore,  pursuant  to  5 
U.S.C.  605(b)  the  Secretary  of  the 
Treasury  has  certified  that  this  rule  will 
not  have  a  significant  economic  impiict 
on  a  substantial  number  of  small 
entities.  A  Regulatory  Flexibility 
Analvsis  is  therefore  not  required  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  The  reporting  requirements 
added  by  this  document  ha\e  been 
submitted  to  the  Office  of  .Managenien' 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  These 
requirements  ha\ebeen  approved  by 
OMB  under  control  number. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Beverly  A.  Baughman  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Ser\  ice  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.6001-1—1.6109-2 

Income  taxes.  Administration  and 
procedure.  Filing  requirements, 

2ti  CFR  Pert  602 

Reporting  and  recordkeeping 

requirements 

Adoption  of  Amendments  to  the 
Regulations, 

Accordingly.  2h  CFR  Parts  1  and  602 
are  amended  as  foiiows. 

PART  1—1  AMENDED] 

Paragraph  1.  A  new  5  1  BOSOD-l  is 
added  immediately  after  S  1  6050B-1  to 
read  as  follows: 
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§  1.60500-1     Information  returns  relating 
to  energy  grants  and  financing. 

(a)  Requirement  of  reporting.  Every 
person  who  administers  a  Federal,  State. 
o.-  local  program  a  principal  purpose  of 
which  IS  to  provide  subsidized  energy 
financing  (as  defined  in  section 
23(c)(10)(C]  and  the  regulations 
thereunder)  or  grants  for  projects 
designed  to  conserve  or  produce  energy 
shall  make  an  information  return  for 
each  calendar  year  beginning  after 
December  31.  1983.  That  return  shall  be 
made  on  Form  6497  or,  in  the  case  of 
taxable  grants,  on  Form  1099-G.  (The 
latter  form  is  prescribed  pursuant  to 
section  6041  as  well  as  section  6O50D.) 
The  return  shall  include  the  following 
information: 

(1)  The  name,  address,  and  taxpavcr 
identification  number  of  each  taxpayer 
receiving  financing  or  a  grant  made 
under  such  program  during  the  calendar 
year  with  respect  to  either  section  38 
property  (as  defined  in  section  48  and 
the  regulations  thereunder)  or  a  dwelling 
unit  which  is  located  in  the  United 
States; 

(2)  The  aggregate  amount  of  financing 
and  grants  received  by  th*  taxpayer 
under  the  program  during  the  calendar 
year: 

(3)  In  the  case  of  returns  for  financing 
or  nontaxable  grants,  the  name  of  the 
program  under  which  the  financing  or 
gr.ints  are  made;  and 

[4]  Any  other  inform.ition  that  is 
required  by  the  form. 

For  purposes  of  this  section,  the  term 
"person"  means  the  officer  or  employee 
having  control  of  the  program,  or  the 
person  appropriately  designated  for 
purposes  of  section 'eOfiOD  and  this 
section. 

(b)  Ttn)t'  and  place  for  filing.  Returns 
required  to  be  made  under  this  section 
shall  be  filed  with  the  Internal  Revenue 
Service  Center  designated  in  the 
instructions  for  F'orm  6497  or  U)99-G  by 
the  last  day  of  the  first  February 
following  the  calendar  year  for  which 
the  return  (reporting  payments  made 
during  such  calendar  year)  is  required. 

PART  602— [AMENDED] 
§602.101     [Amended! 

Par.  2.  Paragraph  (cj  of  §  602.101  is 
amended  by  inserting  in  the  appropriate 
place  in  the  table 

§  1  (iO5OD-l|,0 1545-0232". 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections 
(k),5nr)  and  78(15  of  the  Internal  Revenue 


Code  of  1954  (94  Stat  259,  26  U.S.C. 
6050D;  68A  Stat.  917,  26  U.S.C.  7805). 
Roscoe  L.  Egger,  Jr., 

Commissioner  of  internal  Revenue. 

Ronald  A.  Peariman, 

Assistant  Secretary  of  the  Treasury. 

March  4. 1985. 

(FR  Doc  85-7597  Filed  3-28-85;  8;45  am) 

BILLING  CODE  M30-01-M 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 


27  CFR  Parts 
IT.D.  ATF-201J 


4,  9,  47,  70, 


and  71 


Executive  Level  Reorganization; 
Change  of  Titles;  Technical 
Amendments  j 

agency:  Bureau  of  AJcohoi,  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  This  Treasury  decision  makes 

technical  amendments  and  conforming 
changes  to  Chapter  I  of  Title  27  Code  of 
Federal  Regulations  (CFR)  Parts  4.  9,  47. 
70,  and  71.  It  adopts  nomenclature 
changes  from  T.D.  ATF-179  (49  FR 
29594)  published  in  the  Federal  Register 
on  July  23. 1984.  These  technical 
amendments  and  conforming  changes 
were  requested  by  the  CFR  Unit  of  the 
Office  of  the  Federal  Register  to  provide 
uniformity  throughout  Chapter  I  of  Title 
27  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  Man  h  29.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lori  Weins.  F'AA.  Wine  and  Beer 
Branch.  (202)  560-7626. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Alcohol.  Tobacco  and 
Firearms  administers  regulations 
published  in  Chapter  I  of  Title  27  Code 
of  Federal  Regulations.  These 
regulations  are  updated  April  1  each 
year  to  incorporate  new  or  revised 
regulations  that  were  published  by  ATF 
in  the  Federal  Register  during  the 
preceding  year.  Upon  reviewing  Title  27 
for  the  anual  revision,  the  CFR  Unit  of 
the  Office  of  the  Federal  Register 
requested  several  technical  amendments 
to  provide  uniformity  in  Chapter  I  of 
Title  27.  Code  of  Federal  Regulations. 
These  amendments  and  changes  do  not 
make  any  substantive  regulations 
changes  and  are  only  intended  to 
improve  the  clarity  of  Title  27. 
Subpart  B  is  redesignated  as 
"Definitions"  in  order  to  be  consistent 
throughout  Title  27.  and  §  9.11. 
"Meaning  of  terms",  has  been  moved 
from  Subpart  A  into  Subpart  B.  In 
addition  there  have  been  changes  made 
to  Parts  47,  70.  and  7i  to  reflect 


nomenclature  changes  made  by  T.D. 
ATF-179  (49  FR  29594),  July  23. 1984. 

Mandatory  Compliance  Dates 

Beginning  in  1978.  ATF  has  issued 
regulations  with  mandatory  compliance 
dates  which  were  several  years  in  the 
future  at  the  time  of  issuance.  Some  of 
these  mandatory  compliance  dates  are 
now  past.  The  superseded  regulations 
are  published  in  the  CFR  without  any 
warning  that  they  now  apply  only  to 
activities  which  occurred  in  the  past. 
The  CFR  Unit  of  the  Office  of  the 
Federal  Register  has  requested  ATF  to 
update  the  mandatory  compliance  dates 
for  both  the  new  regulations  and  the 
superseded  regulations.  These  changes 
are  ijlso  incorporated  in  this  technical 
amendment. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511,  44 
U.S.C.  Chapter  35.  and  its  implementing 
regulations.  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  final  rule 
because  the  agency  was  not  required  to 
publish  a  general  notice  of  proposed 
rulemaking  under  5  U.S.C.  553  or  any 
Other  law. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291.  ATF  has  determined  that  this 
final  rule  is  not  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $1(X)  million  or  more: 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state,  or.local  government 
agencies,  or  geographic  regions:  or 

(c)  Significant  adverse  affect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  expoit 
markets. 

Administative  Procedure  Act 

Because  this  final  rule  merely  makes 
technical  amendments  and  conforming 
changes  to  improve  the  clarity  of  the 
regulations,  it  is  unnecessary  and 
impractical  to  issue  this  final  rule  with 
notice  and  public  procedure  under  5 
U.S.C.  553(b).  Similarly  it  is 
unneccessary  and  impncfical  to  subject 
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this  final  rule  to  the  effective  date 
limitation  of  5U.S.C.  5.53(d), 

Drafting  Information 

The  principal  author  of  this  document 
is  Lori  D.  W'eins.  of  the  FAA,  Wine,  and 
Beer  Branch.  Bureau  of  Alcohol, 
Tobacco,  and  Firearms. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Consumer  pmtcrtinn. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers. 
Wine, 

27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticulturai  area.  Wine, 

27  CFR  Part  47 

Administrative  practice  and 
procedure.  Arms  control.  Arms  and 
munitions.  Authority  delegations. 
Chemicals,  Customs  duties  and 
inspection.  Imports,  Penalties,  Reporting 
and  recordkeeping  requirements. 
Scientific  equipment.  Seizures  and 
forfeitures. 

27  CFR  Part  70 

Administrative  practice  and 
procedure.  Authority  delegations. 
Claims,  Government  employees.  Law 
enforcement.  Law  enforcement  officers, 

27  CFR  Part  71 

Administrative  practice  and 
procedure,  Authority  delegations, 
Freedom  of  information.  Privacy, 

Authority  and  Issuance 

This  final  rule  is  issued  under  the 
authority  contained  in  27  U.S.C.  205.  22 
II.S.C.  2778.  26  U.S.C.  7602,  and  5  U.S.C. 
301.  Accordingly.  Title  27.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  4— I  AMENDED! 

§§  4.23a,  4.25a  and  4.26     1  Amended! 

1.  In  the  table  of  sections  for  27  CFR 
Part  4  remove  from  the  headings  for 

§§  4.23a,  4.25a  and  4.26  "(not  mandatory 
before  January  1,  1983)", 

2.  In  §  4.23  redesignate  the  existing 
paragraph  as  (a)  and  add  a  new 
paragraph  (b)  as  follows; 

$  4.23     Grape  type  designations. 

(a)-  •  • 

(b)  This  section  does  not  apply  after 
December  31, 1982. 

§  4.23a     I  Amended  I 

3.  In  §  4.1:3a  remove  "(nut  mandatory 
before  January  1,  1983)"  from  the 
heading  of  the  s(!ction. 


4  In  §  4,25  add  a  new  paragraph  (c)  as 
follows:    • 

5  4.25     Appellations  of  origin. 

(c)  This  section  does  not  apply  after 
December  31, 1982. 

§  4.25a    [Amended] 

5.  In  §  4,2^a  remove  "(not  mandatory 
before  January  1,  1983)"  from  the 
heading  of  the  section. 

§4.26    [Amended] 

6.  In  §  4.26  remove  "(not  mandatory 

before  January  1. 1983)"  from  the 

heading  of  the  section. 

PARTS— [AMENDED] 

7.  In  the  table  of  sections  for  Z~  CFR 
Part  9  designate  Subpart  B  "Definitions" 
and  move  §  9.11  .Meaning  of  terms  into 
Subpart  B  as  follows: 

Subpart  B— Definitions 

Sen, 

9.11     Meaning  of  terms. 

8.  Designate  Subpart  B  of  27  CFR  Part 
9  "Definitions"  and  move  §  9.11  into 
Subpart  B  as  follows: 

Subpart  B — Definintions 

§  9.1 1     Meaning  of  terms. 


§9.23     (Amended] 

9.  In  §  9.2J  rc.Tiove  "(not  mandatory 
before  January  1.  1983)"  from  the 
heading  of  the  section. 

§9.29    [Amended] 

10.  In  §  9,29  remove  "(not  mandatory 
before  January  1, 1983)"  from  the 

heading  of  the  section, 

PART  47— [AMENDED! 

S  47.45    1  Amended! 

11.  In  §  47.45(a)  in  the  last  sentence 
replace  ".  .  .  regulatory 
administrator.  .  .  "  with  ".  .  .  regional 
director  (compliance)  .  .  .". 

PART  70— I  AMENDED  1 

5  70,23     I  Amended! 

12.  In  §  70.23(b)(2)  replace 

".  .  .  Regulatory  Enforcement  .  .  ." 
with  ".  .  .  Compliance 
Operations 

PART  71— (AMENDED! 

§71.26    1  Amended! 

13.  In  §  71,2f.in  replace 

".  .  .  Assistant  Director  (Regulatory 
Enforcement)  .  .  ."  with 
'.  .  .  Associate  Director  (Compliance 
Operations)  .  .  . '. 


§71.41     (Amended) 

14,  In  §  71,41(d)(2)(iv](Al  replace 
".  .  .  .-Xssistant  Director  (Regulatory 
Enforcement)  ,  ,  ,'  with 
".  .  .  Associate  Director  (Co.mpliance 
Operations)  ,  , 

Signed:  March  21. 1985. 
Stephen  E.  Higgins, 
Direcijr 

Approved:  March  22.  1985. 
|ohn  M.  Walker.  Jr., 

Assistant  Secretary  (Enforcement  and 
Operations). 

|FR  Doc,  85--586  Filed  3-;&-65   8  45  am) 

BILLING  CODE  aiO-31-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiums 

agency:  Pension  Benefit  Guaranty 

C;.;rporation. 

ACTION:  Final  rule,  with  request  for 
comments. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Payment  of  Premiums,  29 
CFR  Part  2610.  by  changing  the  filing 
and  premium  payment  due  date  for 
certain  plans  covered  by  Title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  The  due  date  is  changed 
from  the  last  day  of  the  seventh  month 
following  the  close  of  the  prior  plan  year 
to  the  last  day  of  the  second  month 
following  the  close  of  the  prior  plan 
year.  The  new  due  date  that  applies  to 
plans  with  10.000  or  more  participants 
for  1985  plan  years,  however,  will  be  no 
earlier  than  the  last  day  of  the  second 
full  month  following  publication  of  this 
final  rule.  For  plans  with  500  or  more 
(but  fewer  than  10.000)  participants,  the 
new  due  date  is  effective  for  plan  years 
beginning  on  or  after  January  1.  1986, 
This  amendment  is  needed  to  align  the 
PBGC's  premium  collection  procedures 
with  those  of  other  government  agencies 
and  the  private  insurance  industry  and 
to  give  the  PBGC  fuller  use  of  its 
premium  income  during  the  plan  year  to 
which  it  applies.  The  effect  of  this  rule  is 
to  accelerate  the  premium  due  date  for 
approximately  eight  percent  of  the  plans 
covered  under  Title  IV  of  the  Act.  but 
the  PBGC  wishes  to  consider  all  viable 
alternatives.  Therefore,  the  PBGC  is 
inviting  comments  on  this  final  rule  and 
if.  upon  consideration  of  comments 
received,  it  determines  that  an 
amendment  is  warranted,  this  rule  will 
be  modified. 
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DATES:  Effective  ddte  April  29. 1985. 

Comments  are  invited  and  should  be 
submitted  on  or  before  May  28,  198.5. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Director,  Corporate 
Policy  and  Regulations  Department, 
Code  611.  Pension  Benefit  Guaranty 
Corporation.  Suite  7300.  2020  K  Street. 
.NVV..  Washington.  D.C.  20006.  Wnften 
comments  will  be  available  for  public 
inspection  in  Suite  7100,  at  the  above 
address,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Renae  R.  ftubbard.  Special  Counsel. 
Corporate  Policy  and  Regulations 
Department.  Code  611.  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street. 
WV..  Washington.  DC.  2lX)06,  2U2-2,>4- 
6476  (202-254-«010  for  TTY  and  TDD). 
These  are  not  toll-free  numbers. 

SUPPLEMENTARV  INFORMATION:  On 

January  9.  198,'),  the  Pension  Benefit 
Guaranty  Corporation  (the  PBGC) 
published  in  the  Federal  Register  (.50  FR 
I'Win]  a  proposed  amendment  to  its 
retjulation  on  Payment  of  Premiums,  29 
CFR  Part  2610.  Under  the  proposed 
amendment,  the  premium  due  date  for 
certain  plans  covered  by  the  termination 
insurance  program  established  under 
Title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  (the  .Act]  would  be  changed. 
The  proposed  amendment  provided  that 
the  premium  due  date  would  be 
accelerated  for  larger  plains  from  the 
present  due  date  of  the  last  day  of  the 
seventh  month  following  the  close  of  the 
prior  plan  ye.ir  to  the  last  day  of  the 
Sfcund  month  following  the  close  of  the 
prior  plan  year.  As  proposed,  (he  change 
would  affect  only  those  covered  plans 
with  500  or  more  participants  and  would 
become  ef.i'ective  for  these  larger  plans 
over  a  two-year  period  depending  on  a 
plans  size.  For  plans  with  lO.tXK)  or 
more  participants,  the  change  would  be 
effective  beginning  with  the  1985  pl.m 
year.  For  pl.ms  with  5<)0  to  9.999 
participants  it  would  be  effective 
beginning  wiih  the  1986  plan  year.  The 
change  was  proposed  in  response  to  the 
reccmmeiulation  of  the  Grace 
Commission  (the  President's  Private 
Sector  Survev  on  Cost  Control)  that  the 
PBGC  improve  its  financial  position  by 
accelerating  the  premium  due  date.  The 
proposed  acceleration  of  the  premium 
due  date  would  make  premium 
payments  due  nearer  the  time  the 
insurance  coverage  begins  rather  than 
af'er  more  than  half  of  the  coverage 
period  has  expired. 

The  PBGC  received  approximately  50 
comments  on  the  proposed  amendment. 
One  comment  suggested  that  plans  be 
given  the  option  of  using  a  due  date  of 


seven  months  after  the  close  of  the  prior 

plan  year,  but  paying  interest  to  the 
PBGC  from  March  1  (for  calendar  year 
plans)  to  the  actual  payment  date. 
Although  this  suggestion  would 
recompense  the  PBGC  for  the  present 
loss  of  the  time  value  of  its  premium 
monies,  to  the  same  extent  as  the 
proposed  amendment,  the  PBGC 
believes  that  section  4007(b)  of  the  Act 
does  not  permit  it  to  impose  interest  on 
"unpaid"  premiums  before  the  due  date 
prescribed  for  their  payment. 
Accordingly,  this  suggestion  has  not 
been  adopted  in  this  final  rule. 

A  discussion  of  the  other  comments 
on  t!ie  proposed  amendment  and  the 
changes  made  in  this  final  rule  follow. 

Due  Date  for  1985  Plan  Year 

Of  the  fifty  comments  received, 
approximately  one-third  were 
supportive  of  the  acceleration  of  the 
premium  due  date;  approximately  one- 
sixth  offered  substantive  suggestions 
without  explicitly  supporting  or 
opposing  the  proposed  amendment:  and 
approximately  two-fifths  opposed  the 
accelerated  due  date  for  various  reasons 
that  will  be  discussed  later  in  this 
preamble.  The  comments,  both 
supportive  and  opposed,  expressed 
concern  over  the  proposal's  becoming 
effective  for  the  1985  plan  year.  As 
published,  the  accelerated  due  date 
would  have  been  February  28. 1985  for 
calendar  year  plans  with  10,000  or  more 
participants. 

It  was  not  the  PBGC's  intention  to 
make  the  change  in  the  premium  due 
date  immediately  or  retroactively 
effective.  Indeed,  under  section  553(d)  of 
the  Administrative  Procedure  Act,  5 
U.SC.  551-553.  the  final  rule  could  not 
become  effective  less  than  30  days  after 
its  publication.  It  was,  and  is,  the 
intention  of  the  PBGC  to  give  plan 
administrators  a  reasonable  period  after 
publication  of  this  final  rule  in  which  to 
determine  and  pay  the  premiums  due.' 
Therefore,  this  final  rule  provides  that 
the  premium  due  date  for  affected  plans, 
i.e..  those  with  10,000  or  more 
participants,  for  the  plan  year  beginning 
in  1985  will  be  the  last  day  of  the  second 
full  month  following  the  date  of 
publication  of  this  final  rule  or.  if  later, 
the  last  day  of  the  second  month 
following  the  close  of  the  plan's  1984 
plan  year.  The  first  of  these  due  dates 
will  apply  primarily  to  plans  with  a 
calendar  year  plan  year.  The  alternative 
due  date  will  apply  to  plans  with  a  fiscal 
year  plan  year  that  begins  after  the 
month  in  which  this  final  rule  is 
published. 


'  A  PBGC  news  n-leuse 
DM  F.!l>ruary  8. 1985  (PBCI ; 


to  thai  effect  was  issund 
No.  85-20). 


Under  this  final  rule,  for  plan  years 
beginning  on  or  after  January  1, 1986,  the 
accelerated  due  date  for  all  plans  with 
500  or  more  participants  will  be  the  last 
day  of  the  second  month  following  the 
close  of  the  prior  plan  year. 

Major  Reasons  for  Opposition 

Comments  that  opposed  the  proposed 
rule  advanced  three  major  arguments 
against  changing  the  current  premium 
due  date.  The  first  of  these  was  that  it 
would  be  impracticable  for  calendar 
year  plans  to  determine  participant 
counts  and  pay  premiums  by  February 
28.  1985.  The  second  argument  was  that 
the  earlier  premium  due  date  would 
impose  considerable  administrative 
burden  and  expense  on  plan  sponsors, 
who  would  have  insufficient  time  to 
gather  participant  data.  The  third 
argument  was  that  the  earlier  premium 
due  date  should  apply  to  all  plans  or  to 
none.  The  First  argument  was  discussed 
fully  above.  The  second  and  third  are 
discussed  below. 

Two-Month  Period 

Several  comments  contended  that 
plan  sponsors,  particularly  those  with 
larger  plans,  could  not  possibly  gather 
accurate  participant  data  within  the 
proposed  two-month  period,  or  could 
not  do  so  without  considerable 
administrative  burden  and  expense. 
Some  of  these  comments  suggested 
alternative  premium  due  dates,  such  as 
three  or  four  months  after  the  beginning 
of  the  plan  year,  that  they  believed 
would  be  practicable. 

A  close  reading  of  the  comments 
suggests  that  the  "infeasibility"  of 
counting  participants  within  two  months 
after  the  end  of  the  plan  year  is  based 
more  on  the  fact  that  administrative 
procedures  have  been  estabhshed  to 
provide  participant  counts  seven  months 
after  the  beginning  of  the  plan  year, 
rather  than  on  the  fact  that  procedures 
cannot  be  established  to  provide 
participant  counts  within  a  two-month 
period.  To  accommodate  those 
situations  where  a  two-month  deadline 
is  genuinely  impracticable,  the 
regulation  provides  the  "safe  harbors" 
discussed  below  for  those  sponsors  that 
need  to  file  on  an  estimated  basis. 

Apparently  the  93rd  Congress  would 
have  agreed  that  a  two-month  deadline 
for  premium  payments  is  reasonable,  for 
the  Act  initially  provided  that  the 
premium  payments  were  due  within  30 
days  after  the  beginning  of  a  plan  year 
(section  4007(a)  of  the  Act),  which  is 
more  stringent  than  the  current 
proposal.  The  PBGC,  therefore, 
continues  to  accept  the  recommendation 
of  the  Grace  Commission  (the 
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President's  Private  Sector  Survey  on 
Cost  Control)  that  "the  premium 
collection  be  changed  *   *  *  to 
accelerate  premium  collection  to  no 
later  than  60  days  after  the  beginning  of 
the  plan  year."  Task  Force  Report  on 
Boards/Commissions — Banking.  May 
26. 1983,  at  page  20.  The  final  rule  has 
not  been  changed  in  this  respect. 
A  number  of  the  comments  that 
objected  to  the  two-month  period  as 
unrealistic  focused  primarily  on  the 
increased  paperwork,  administrative 
burden,  and  expense  involved  in  filing 
reconciliation  statements  after 
premiums  have  been  paid  on  an 
estimated  basis.  The  PBGC  was  not 
unmindful  of  the  fact  that  the  proposed 
rule  could  increase  both  administrative 
and  paperwork  burdens  and  expense  if 
a  reconciliation  must  be  filed.  The  PBGC 
sought  to  ease  this  burden,  to  the  extent 
permitted  under  section  4007  of  the  Act, 
by  waiving  the  late  payment  penally  if 
the  estimated  premiums  paid  were  at 
least  90  percent  of  that  actually  due. 
One  comment  noted  that  a  plan  could  be 
subject  to  penalties  even  if  it  made  a 
good  faith  effort  to  complete  an  accurate 
participant  count  before  the  due  date, 
since  there  was  no  absolute  assurance 
that  the  estimated  amount  would  be  at 
least  90  percent  of  the  actual  figure. 
Other  comments  contended  that,  for 
some  plans,  particularly  multiemployer 
plans,  the  difficulties  of  obtaining 
accurate  estimates  could  make  the 
proposed  "safe  harbor"  largely  illusory. 
Three  comments  suggested  that  the 
penalty  be  waived  if  payment  were 
based  on  the  participant  count  for  the 
previous  plan  year.  Another  comment 
similarly  argued  for  permitting  use  of  the 
prior  year's  participant  count  but 
suggested  that  penalties  be  waived  if  the 
plan's  payment  were  based  on  90 
percent,  rather  than  100  percent,  of  that 
count.  The  latter  comment  also 
suggested  that  the  test  for  penalty 
waiver  be  applied  to  the  aggregate 
premiums  paid  with  respect  to  all  plans 
maintained  by  one  employer.  Another 
comment  suggested  that  the  regulation 
provide  that  the  reconciliation  of  the 
estimated  premium  be  made  as  part  of 
the  following  plan  year's  premium 
payment. 

The  PBGC  has  not  adopted  either  of 
the  last  two  suggestions.  The  waiver  of 
penalties  cannot  be  based  on  the  plan 
sponsor's  aggregate  premium  obligation, 
because  it  is  not  administratively 
feasible  for  the  PBGC  to  aggregate 
premiums  for  comparison  purposes.  In 
many  cases,  the  plans  of  a  controlled 
group  of  corporations  file  premium 
payment  forms  under  various  sponsor 
names  and  employer  identification 


numbers.  The  PBGC  could  identify 
related  sponsors  and  aggregate  their 
premium  payments  only  if  it  imposed 
additional  reporting  requirements  on 
premium  payers. 

The  suggestion  that  reconciliation  be 
made  a  year  after  the  estimated 
payment  was  not  adopted,  because  it 
would,  in  all  likelihood,  increase,  rather 
than  reduce,  the  administrative  bu'"den 
of  collecting  premiums.  To  avoid  interest 
charges,  many  plan  sponsors  that  had 
paid  estimated  premiums  would 
undoubtedly  make  their  final  payments 
before  the  following  year's  premium  was 
due.  The  PBGC  would  thus  receive  final 
payments  in  an  irregular  and 
unpredictable  pattern  and  would  have 
to  match  these  payments  against  the 
premium  form  filed  by  the  plan  in  the 
following  year, 

The  PBGC  has,  however,  determined 
that  an  additional  "safe  harbor"  from 
late  payment  penalties  not  only  will 
provide  a  simpler  means  of  complying 
with  the  accelerated  due  date,  but  also 
will  ease  the  administrative  burdens  for 
those  plans  that  cannot  complete  an 
accurate  participant  count  by  the  new 
due  date.  Thus,  this  final  rule  provides, 
as  an  addition  to  the  90  percent  test  in 
the  proposed  rule,  that  late  payment 
penalties  also  will  be  waived  if  the 
estimated  payment  is  no  less  than  the 
amount  that  would  be  due  based  on  the 
current  year's  premium  rate  and  the 
participant  count  used  for  the  previous 
year's  premium  payment.  The  PBGC  did 
not  adopt  the  suggestion  that  this  "safe 
harbor"  be  based  on  90  percent  of  the 
prior  year's  participant  count,  rather 
than  100  percent,  because  of  the 
additional  administrative  burden  that 
would  be  involved  in  that  determination. 
It  should  be  emphasized  that  both 
waiver  tests  are  subject  to  the 
requirement  that  100  percent  of  the 
amount  due  be  paid  by  the 
reconciliation  due  date. 

As  was  noted  in  the  preamble  to  the 
proposed  amendment  and  the  PBGC's 
news  release,  PBGC  No.  85-20  (February 
8. 1985),  interest  on  premiums  that  are 
not  paid  by  the  due  date  cannot  be 
waived,  since  the  PBGC  has  no 
authority  under  section  4007  of  the  Act 
to  waive  interest  charges. 

Acceleration  for  Larger  Plans  Only 

The  third  major  ground  for  opposition 
was  that  the  premium  due  date  should 
not  be  determined  by  plan  size.  Several 
comments  suggested  that  the  proposed 
change  is  inequitable  and  arbitrarily 
discriminates  in  favor  of  smaller  plans. 
Another  comment  stated  that  section 
4007  of  the  Act  does  not  permit  a 
distinction  between  large  and  small 
plans.  The  PBGC  believes  that  the  Act 


does  not  preclude  this  distinction 
Moreover,  such  "discrimination"  is  well 
established  in  the  application  of  many  of 
ERISA's  requirements  and  has  never 
been  considered  arbitrary.  For  example, 
regulations  promulgated  by  the 
Department  of  Labor,  in  order  to 
effectuate  the  reporting  and  disclosure 
provisions  in  Title  I  of  the  Act. 
distinguish  between  plans  with  fewer 
than  100  participants  and  plans  with  100 
or  more  (see.  e.g.,  29  CFR  2520  104-20. 
2520.104-41.  2520.104-46).  That  the  line 
of  demarcation  is  100  instead  of  500,  as 
in  this  final  rule,  is  irrelevant.  Other 
laws  make  similar  distinctions.  For 
example,  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601-612,  authorizes  and  even 
encourages  government  agencies  to 
consider  the  size  of  an  entity  as  a  factor 
that  may  justify  differential  treatment  in 
a  regulatory  scheme.  As  was  stated  by 
the  Chief  Counsel,  Office  of  Advocacy, 
U.S.  Small  Business  Administration  in  a 
booklet  entitled  Better  Federal 
Treatment  for  Small  Entities  (December 
1980),  "we  are  intensifying  the  quest  for 
multi-tiered  policies  to  replace  the 
spurious  equahty  of  treating  large  and 
small  entities  in  the  same  way." 

In  determining  the  demarcation  level, 
one  comment  alleged,  the  PBGC  was 
concerned  about  the  loss  of  revenue 
rather  than  sound  insurance  principles 
that  would  require  an  accelerated  due 
date  for  all  plans.  The  PBGC, 
admittedly,  was  concerned  about  the 
loss  of  revenue,  but  that  concern  had  to 
be  balanced  against  the  administrative 
feasibility  of  dealing  with  an 
accelerated  due  date  for  more  than 
112.000  plans  rather  than  the 
approximately  8,700  plans  that  currently 
have  500  or  more  participants. 

The  same  concern  led  to  the  two-year 
implementation  of  the  acceleration.  The 
PBGC  believed  that  it  should  implement 
the  Grace  Commission's 
recommendation  as  soon  as  feasible,  but 
found  that  it  simply  was  not  possible  to 
have  a  procedure  in  place  to 
administratively  handle  all  plans  with 
500  or  more  participants  for  the  1985 
plan  year.  On  the  other  hand,  it  is 
administratively  feasible  to  accelerate 
the  1985  premium  due  date  for  the  508  ' 
plans  with  10,000  or  more  participants, 
and  the  benefits  of  doing  so  are 
significant,  since  those  plans  provide  44 
percent  of  the  PBGC's  "premium  income. 

One  comment  suggested  that  the 
proposed  500  participant  demarcation 
level  be  replaced  by  a  corridor  of  450  to 
550  "to  minimize  plans  crossing  and 
recrossing  the  500  threshold."  The  PBGC 
has  not  adopted  this  suggestion  in  this 
final  rule.  A  plan  with  a  participant 
count  that  fluctuates  above  and  below 
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the  500  level  with  regularity  would  likely 
elect  to  establish  a  procedure  for  paying 
at  the  accelerated  date  rather  than 
change  due  dates  frequently.  Further. 
the  same  need  for  such  a  corridor  could 
be  urged  at  the  upper  and  lower  corridor 
levels,  if  such  were  included. 
Five  comments  equated  the 
accelerated  due  date  with  a  premium 
increase  for  large  plans  only  and  a 
circumvention  of  section  4006(a)(1)  of 
ERISA,  which  requires  uniform 
premiums.  The  PBGC  disagrees  with  the 
concept  that,  under  the  statutory 
scheme,  an  accelerated  due  date  can 
properly  be  equated  with  a  premium 
mcrease.  Almost  from  its  inception,  the 
PBGC  has  had  full  authority  to  establish 
the  premium  due  date.  Under  section 
4007(a)  of  the  Act,  premiums  imposed 
for  plan  years  in  progress  on  the  date  of 
enactment,  September  2,  1974.  were  due 
within  30  days  after  that  date.  Premiums 
for  the  first  plan  year  beginning  on  or 
after  September  2,  1974  were  due  within 
30  days  after  the  beginning  of  the  plan 
year.  The  Act  is  silent  with  respect  to 
premium  due  dates  for  later  plan  years, 
providing: 

Premiums  under  this  title  are  payable  at  the 
time,  and  on  an  estimated,  advance,  or  other 
basis,  as  determined  by  the  IPBGCj. 
(Emphdsis  added  ) 

In  contrast,  any  change  in  the  premium 
amount  is  specifically  subject  to 
Congressional  approval  under  a  fully 
detailed  statutory  procedure. 

Revenue  and  Cost  Estimates 

One  comment  requested  that  the 
PBGC  provide  information  on  increased 
revenue  and  administrative  costs.  As 
noted  above,  this  final  rule  will 
accelerate  the  due  date  for  8.700  plans 
by  the  1986  plan  year.  Those  8.700  plans 
are  less  than  eight  percent  of  the  plans 
covered  by  the  PBGC  insurance  program 
but  provide  about  84  percent  of  the 
PBGC's  premium  revenue.  Based  on 
projected  figures,  the  PBGC  believes 
that  its  income  for  the  fiscal  year  1986 
will  be  increased  by  $4.4  million.  The 
mcrease  for  the  following  year  is 
estimated  to  be  S4.6  million  plus  S.44 
million  interest  on  the  previous  year's 
increment.  These  figures  were  based  on 
five  months'  interest  at  ten  percent  per 
annum,  and  do  not  include  the  one-time 
cash  acceleration  that  will  accrue  to  the 
PBGC  in  the  years  that  the  accelerated 
premium  due  date  is  implemented.  The 
annual  additional  cost  to  the  PBGC  is 
estimated  at  no  more  than  S130.000. 
based  on  S5.000  in  increased  lock-box 
costs  for  the  receipt  of  reconciliation 
filings  and  S125.0OO  for  additional 
personnel  to  handle  the  increased 
volume  of  work  such  as  suspended 


transactions,  statements  of  account, 
refund  requests,  and  reconsideration 
requests. 

Multiemployer  Plans 

Six  comments  suggested  that 
multiemployer  plans  be  exempted  from 
the  proposed  rule.  Each  argued  that 
multiemployer  plans,  in  particular, 
cannot  possibly  calculate  a  reasonably 
accurate  participant  count  within  the 
proposed  two-month  period.  One 
commented  that,  although  the  proposed 
rule  would  affect  only  eight  percent  of 
PBGC-covered  plans,  if  would  have  a 
disproportionate  effect  on 
multiemployer  plans,  the  majority  of 
which  have  more  than  500  participants. 
The  reasons  for  distinguishing  between 
larger  and  smaller  plans  were  discussed 
previously,  and  the  PBGC  believes  that 
there  is  not  a  sufficient  justification  for  a 
distinction  based  solely  on  whether  a 
larger  plan  is  a  single-employer  plan  or 
a  multiemployer  plan. 

Two  comments  pointed  to  the  fact 
that  there  is  no  deficit  in  the 
multiemployer  fund,  as  in  the  single- 
employer  fund,  concluding  that  there  is 
no  justification  for  accelerating  the 
premium  due  date  for  multiemployer 
plans.  Although  it  is  true  that  there  is  at 
present  no  deficit  in  the  multiemployer 
fund,  there  is  no  guarantee  that  that 
situation  will  continue.  Further,  these 
comments  ignore  the  fact  that  insurance 
premiums  normally  are  paid  at  or  near 
the  beginning  of  the  period  of  coverage 
and  that  a  major  purpose  of  the  change 
in  due  date  is  to  give  the  PBGC  the  use 
of  premium  monies  during  a  greater 
portion  of  the  period  of  insurance,  thus 
minimizing  future  premium 
requirements. 

Risk-Related  Premium 

A  number  of  comments  commended 
the  PBGC's  efforts  to  bring  its  premium 
collection  procedures  more  in  line  with 
those  in  the  private  insurance  industry 
and  recommended  that  the  PBGC  adopt 
the  Grace  Commission's 
recommendation  that  the  PBGC  develop 
a  risk-related  premium.  Other  comments 
disputed  that  the  premium  procedures  of 
the  PBGC  could  be  brought  in  line  with 
those  in  the  private  insurance  for  the 
reason  that  the  PBGC  premium  is  not 
risk-related.  The  PBGC  is  currently 
considering  alternatives  to  the  flat  rate 
premium  and  exploring  the  possibility  of 
a  risk-related  premium,  but  is  not  yet  in 
a  position  to  discuss  that  issue  more 
fully.  Any  change  in  the  basis  on  which 
premiums  are  assessed  would,  of  course, 
require  Congressional  action  and  could 
not  be  adoped  unilaterally  by  the  PBGC. 


Comments  on  Rule 

Because  the  prompt  promulgation  of 
this  rule  will  help  alleviate  the  single- 
employer  insurance  program's  deficit, 
implementation  of  the  accelerated  due 
date  for  plan  years  beginning  in  1985  is 
considered  important.  In  an  effort  to 
meet  time  constraints,  the  PBGC  set  a 
15-day  comment  period  on  the  proposed 
amendment,  which  was  published  on 
January  9. 1985  (50  FR  1065).  Copies  of 
the  amendment  were  sent  directly  to  the 
administrators  of  those  plans  with 
10.000  or  more  participants,  which 
would  be  affected  by  the  proposed  rule 
for  the  plan  year  beginning  in  1985.  and 
their  comments  were  invited.  Five 
comments  were  received  concerning  the 
15-day  comment  period,  objecting  that  it 
did  not  give  sufficient  time  to  identify 
problems  and  prepare  well-reasoned, 
studied  comments.  It  also  was  suggested 
that  many  plan  sponsors  were  unaware 
of  the  proposed  rule  or  unable  to  submit 
timely  comments. 

The  PBGC  notes  that  the  public  was 
on  notice  as  early  as  October  22, 1984 
that  the  PBGC  was  developing  an 
amendment  that  would  accelerate  the 
premium  due  date  for  plans  with  500  or 
more  participants.  This  information  was 
set  forth  in  the  PBGC's  semiannual 
Agenda  of  Regulations  Under 
Development,  published  in  the  Federal 
Register  on  that  date  (49  FR  42288, 
42294),  which  gave  notice  that  the  PBGC 
intended  to  publish  both  the  proposed 
rule  and  the  final  rule  in  January  1985. 
This  regulatory  agenda  item  was 
reprinted  in  several  pension 
publications  and  was  the  subject  of 
articles  in  the  trade  press.  In  fact,  one 
written  comment  and  a  number  of  oral 
comments  were  received  before  the 
proposed  amendment  was  actually 
published  in  the  Federal  Register. 

At  present,  it  is  the  intention  of  the 
PBGC  to  effectuate  this  final  rule  for  the 
present  and  future  years.  Nevertheless, 
because  of  the  limited  time  for 
comments  and  the  lack  of  direct 
notification  to  those  plans  with  500  to 
9,999  participants,  which  will  be 
affected  by  this  rule  for  the  1986  and 
later  plan  years,  the  PBGC  is  inviting 
additional  comments  at  this  time.  All 
comments  should  be  in  writing  and  must 
be  submitted  during  the  time  period  and 
to  the  address  set  forth  following  the 
Summary  of  this  rule.  The  PBGC  will 
seriously  consider  any  comments 
received  and  if.  upon  reconsideration,  it 
determines  that  further  amendment  of 
this  rule  is  warranted,  the  rule  will  be 
modified. 


Federal  Register  /  Vol.  50,  No.  61   /  Friday,  March  29    1985  /  Rales  and  Regulations 


12537 


Classification:  E.O.  12291  and 
Regulatory  Flexibility  Act 

The  PBGC  has  determined  that  this 
rule  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291, 
February  17, 1981  (46  FR  13193),  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  Sl(K)  million  or  more:  nor 
will  it  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions:  nor 
will  it  have  significant  ad\erse  effects 
on  competition,  employment, 
investment,  innovation  or  on  the  ability 
of  Uni'fd  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Under  section  605jb)  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U  S.C.  601(2]). 
the  PBGC  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  sm.all 
entities.  Pension  plans  with  fewer  fh:in 
100  participants  have  traditionally  been 
treated  as  small  plans.  Since  this 
proposed  amendment  will  not  change 
the  present  rule  for  plans  with  fewer 
than  500  participants,  it  has  no  economic 
effect  on  small  plans.  .A,rci)rd!ng!y. 
compliance  with  sections  603  and  604  of 
the  Regulatory  FlexibiUty  Act  is  waived. 

OMB  Clearance  of  Information 
Collection 

The  collection  of  information 

requirements  contained  in  this 
regulation  have  been  approved  h\  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35\  for  use  through 
January  31,  1988,  OMB  control  number 
1212-0()09.  The  PBGC  has  requested  the 
approval  of  any  additional  paperwork 
under  this  proposed  amendment  and  a 
revised  PBGC  Form  1.  Comments 
concerning  the  proposed  collection  of 
information  under  this  amendment  and 
the  revised  form  should  be  directed  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Pension  Benefit  Guaranty 
Corporation. 

List  of  Subjects  in  29  CFR  Part  2610 

Employee  benefit  plans.  Penalties, 
Pension  insurance,  Pensions,  Reporting 
and  recordkeeping  requirements, 

PART  2610— (AMENDED) 

in  consideration  of  the  foregoing.  Part 
2610  of  Chaper  XXVI  of  Title  29,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1,  The  authority  citation  for  Part  2610 
is  revised  to  read  as  follows: 

Authority:  Sees.  4CX)2(b)(3),  4006.  4007,  Pub. 
L  93-406.  88  Stal.  »29.  1004, 1010.  1013.  as 
iimended  by  sees.  403(1).  105.  *U(a)(3|. 


403(b).  Pub.  L  96-364.  94  Stdl  120a  1302. 
1264.  1298,  1300  |29  L'  S  C.  1302(b)(3),  1306, 
1307). 

2.  Section  2610.2  is  amended  by 
revising  the  entry  for  "Act"  and  adding 
the  entry  for  "Short  Plan  Year"  to  read 
as  follows: 

§  2610.2    Definitions. 

For  purposes  of  this  part: 

"Act"  means  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended. 

"Short  Plan  Year"  means  a  plan  year 
that  is  less  than  twelve  full  months. 

3.  Paragraphs  (a)  and  (b)  of  §  2610.3 
are  revised  and  a  heading  for  paragraph 

(c)  is  added  to  read  as  follows: 

§2610.3    Filing  requirement. 

(a)  Premium  due  dote.  The  plan 
administrator  of  each  co\  ered  plan  shall 
file  the  form  prescribed  by  this  part  and 
any  premium  pavTnents  due,  in 
accordance  with  the  premium 
declaration  instructions  accompanying 
the  form.  Due  dates  for  new  or  newly 
covered  plans  and  plans  with  short  plan 
\ears  are  in  paragraphs  (al(")  and  (a)(8) 
of  this  section.  For  other  plans,  the 
premium  form  and  payments  shall  be 
filed  no  later  than  the  date  specified  in 
the  applicable  paragraph  or 
subparagraph  (a)(1)  through  (a)(6)(ii)  as 
follows: 

(1)  For  plan  years  beginning  before 
and  in  progress  on  September  2.  1974: 
October  2.  1974; 

(2)  For  plan  years  becmning  on  or 
after  September  2,  1974  up  to  and 
including  plan  years  beginning  on 
December  31,  1977:  30  days  after  the 
beginning  of  the  plan  year: 

(3)  For  plan  \  ears  beginning  on  or 
after  January  1.  1978  up  to  and  including 
plan  years  beginning  on  December  31, 
1980:  seven  months  after  the  close  of  the 
prior  plan  year; 

(4)  For  plan  years  beginning  on  or 
after  January  1, 1981  up  to  and  including 
plan  years  beginning  on  December  31, 
1984:  the  last  day  of  the  seventh  month 
following  the  close  of  the  prior  plan 
year: 

(5)  For  plan  years  beginning  on  or 
after  January  1, 1985  up  to  and  including 
plan  years  beginning  on  December  31, 
1985: 

(i)  If  the  plan  has  fewer  than  10,000 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(9)  of 
this  section,  the  last  day  of  the  seventh 
month  foDowing  the  close  of  the  prior 
plan  year:  or 

(ii)  If  the  plan  has  10,000  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(9J  of 
this  section,  the  last  day  of  the  second 


full  month  following  March  29.  198'i  or,  if 
later,  the  last  of  the  second  month 
following  the  close  of  the  prior  pi. in 
year:  and 

(6)  For  plan  years  beginning  on  or 
after  January  1. 1986: 

(i)  If  the  plan  has  fewer  than  500 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(9)  of 
this  section,  the  last  day  of  the  seventh 
month  following  the  close  of  the  prior 
plan  year;  or 

(ii)  If  the  plan  has  500  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(9)  of 
this  section,  the  last  day  of  the  second 
month  following  the  close  of  the  prior 
plan  year. 

(7)  Notwithstanding  the  provisions  of 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section,  for  any  new  plan  or  plan  newly 
covered  by  section  4021  of  the  Act,  the 
first  premium  form  and  payments  due 
for  the  first  year  of  coverage  shall  be 
filed  on  or  before  the  latest  of — 

(i)  The  last  day  of  the  seventh  month 
following  the  beginning  of  the  plan  year; 

(ii)  90  da\s  after  the  date  of  the  plan's 
adoption; 

(iii)  90  days  after  the  date  on  which 
the  plan  became  effecti\  e  for  benefit 
accruals  for  future  service;  or 

(iv)  90  days  after  the  date  on  which 
the  plan  became  covered  by  section 
4021  of  the  Act. 

(8)  For  any  plan  that  changes  its  plan 
year,  the  premium  form  and  payments 
for  the  short  plan  year  are  due  in 
accordance  with  the  provision  of 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section.  Premium  forms  and  payments 
for  the  plan  year  that  follows  a  short 
plan  year  shall  be  filed  no  later  than  the 
date  specified  in  the  applicable 
subparagraph  as  follows: 

(i)  For  plan  years  beginning  before 
January  1.  1985 — 

(A)  The  last  day  of  the  seventh  month 
following  the  close  of  the  preceding 
short  plan  year,  or 

(B)  So  days  after  the  date  on  which  the 
amendment  to  change  the  plan  year  was 
adopted: 

(ii)  For  plan  years  beginning  on  or 
after  January  1,  1985  up  to  and  including 
plan  years  beginning  on  December  31, 
1985— 

(A)  [f  the  plan  has  fewer  than  10.000 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(9)  of 
this  section:  the  last  day  of  the  seventh 
month  following  the  close  of  the 
preceding  short  plan  year;  or 

(B)  If  the  plan  has  10,000  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(9)  of 
this  section:  The  last  dav  of  the  second 
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monlh  following  the  close  of  tlu' 
preceding  short  plan  year;  and 

(ill)  For  plan  years  beginning  un  or 
after  [anuary  1,1986— 

(A)  If  the  plan  has  fewer  than  500 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a](9)  of 
this  section:  The  last  day  of  the  seventh 
month  following  the  close  of  the 
preceding  short  plan  year;  or 

(B|  If  the  plan  has  500  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(9)  of 
this  section:  the  last  day  of  the  second 
month  following  the  close  of  the 
preceding  short  plan  year. 

(9)  For  purposes  of  paragraphs  (a)(5). 
(a)i6).  (a)(8),  (b)(4)  and  (b)(5)  of  this 
section,  the  number  of  participants  in  a 
plan  year  is  determined  as  of  the 
following  dates: 

(i)  if  the  plan  year  is  the  plan's  second 
pl.in  year,  the  first  day  of  the  firs!  plan 
>ear  or 

(ii)  If  the  plan  year  is  the  plan's  third 
or  a  subsequent  plan  year,  the  last  day 
of  the  second  preceding  plan  year. 

(b)  Reconciliation  due  dafe.  The  plan 
administrator  of  each  co\ered  plan  shall 
file  the  premium  reconciliatitm  form    . 
prescribed  by  this  part,  in  accordance 
with  the  instructions  accompanying  the 
form,  no  later  than  the  date  specified  in 
the  applicable  paragraph  as  follows: 

(1)  For  plan  years  beginning  before 
September  2,  1976:  two  years  and  :)0 
(lays  after  the  beginning  of  the  plan 
year: 

(2)  For  plan  years  beginning  on  or 
after  September  2. 1976  up  to  and 
including  plan  years  beginning  on 
December  31,  1976:  One  year  and  30 
days  after  the  beginning  of  the  plan 
year: 

(3)  For  plan  years  beginning  cm  or 
after  January  1,  1977  up  to  and  including 
plan  years  beginning  on  December  31, 
1977:  seven  months  after  the  close  of  the 
plan  year: 

(4)  For  plan  years  beginning  on  or 
after  January  1,  1985  up  to  and  including 
pl<in  years  beginning  on  December  31. 
1985,  if  the  plan  has  10,000  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(9)  of 
this  section:  the  last  day  of  the  seventh 
month  following  the  close  of  the  prior 
plan  year:  or 

(5)  For  plan  years  beginning  on  or 
after  lanuary  1,  1986.  if  the  plan  has  50(.) 
or  more  participants  for  the  plan  year, 
as  determined  under  paragraph  (a)(9)  of 
this  section:  The  last  day  of  the  seventh 
month  following  the  close  of  the  prior 
plan  y(!ar. 

Ic]  Continuing  obligation  lu  file.  '    '   ' 
•         «         •         •         • 

4.  Section  2610.3(e)(2)  is  amended  by 

changing  ••(d)(1)"  to  ••(e)(1)". 


5.  Paragraph  (a),  the  introductory  text 
of  (b).  (c).  and  (d)  of  §  2610.5  are  revised 
to  read  as  follows: 

§  2610.5    Premium  rale. 

(a)  Single-employer  plans.  For  plans 
other  than  multiemployer  plans,  the 
premium  rate  for  basic  benefits 
guaranteed  under  section  4022(a)  of  the 
Act  is  as  follows; 

(1)  For  plan  years  beginning  before 
September  2,  1976:  One  dollar  for  each 
individual  who  is  a  participant  in  the 
plan  at  any  time  during  the  plan  year; 

(2)  F'or  plan  years  beginning  on  or 
after  September  2, 1976  up  to  and 
including  plan  years  beginning  on 
December  31,  1977:  One  dollar  for  each 
individual  who  is  a  participant  in  the 
plan  on  the  last  day  of  the  preceding 
plan  year;  or 

(3)  For  plan  years  beginning  on  or 
after  January  1.  1978:  two  dollars  sixty 
cents  for  each  individual  who  is  a 
participant  in  the  plan  on  the  last  day  of 
the  preceding  plan  year. 

(b)  Multiemployer  plans.  For 
multiemployer  plans,  the  premium  rate 
for  basic  benefits  guaranteed  under 
section  4022(a)  or  4022A(a)  is  as  follows: 

«         •         •         * 

(c)  .Xeivly  covered  plans.  For  any  plan 
not  previously  covered  by  section  4021 
of  the  Act,  the  plan  administrator  shall 
pay  the  applicable  premium  under 
paragraph  (a)  or  (b)  of  this  section  for 
each  individual  who  is  a  participant  in 
the  plan  on  the  date  the  plan  becomes 
covered  by  section  4021  of  the  Act, 

(d)  Changes  in  plan  year  F'or  the  first 
full  plan  year  beginning  after  a  plan 
changes  its  plan  year,  the  plan 
administrator  shall  pay  the  applicable 
premium  under  paragraph  (a)  or  (b)  of 
this  section  for  each  individual  who  is  a 
participant  in  the  plan  on  the  last  day  of 
the  short  plan  year. 

6.  Section  2610.6  is  revised  to  read  as 
follows;  I 

§2610.6    Form.  ' 

The  form  prescribed  by  this  part  for 
the  declaration,  payment  and 
reconciliation  of  premiums  is  PBGC 
Form  1. 

7.  Section  2610.9  is  amended  by 
revising  the  introductory  paragraph  and 
paragraph  (c),  by  redesignating  (d)  as 
(e).  and  by  adding  a  new  (d)  to  read  as 
follows:  I 

§  2610.9    Waivers. 

The  late  payment  penalty  charges 
imposed  by  §  2610.8  will  not  be  assessed 
in  w'hole  or  in  part — 


(c)  If  the  PBGC,  on 


waives  the  applicatidn  of  §  2610.B: 


(d)  If  a  plan  that  is  filing  pursuant  to 
the  provisions  of  §  2610.3(a)(5)(ii)  or 
(6)(ii)- 

(1)  Pays  at  least  90  percent  of  the 
premium  due  for  the  plan  year  on  or 
before  the  due  date,  or 

(2)  Pays  at  least  the  premium  that 
would  be  due  using  the  premium  rate  for 
the  current  plan  year  and  the  participant 
count  upon  which  the  prior  year's 
premium  was  based,  and 

(3)  Pays  100  percent  of  the  premium 
due  for  the  plan  year  on  or  before  the 
reconciliation  due  date  prescribed  by 
§  2610.3(b):  or 

(e)  With  respect  to  any  PBGC  bills  foi 
the  premium  payment  necessary  to 
reconcile  the  premium  paid  with  the 
actual  premium  due,  if  such  bills  are 
paid  no  later  than  30  days  after  the  dale 
of  such  bills. 

Approved,  pursuant  to  29  U.S.C.  552. 
as  an  exercise  of  the  duties  of  the 
Secretary  of  Labor  and  Chairman  of  the 
Board  of  Directors.  Pension  Benefit 
Guaranty  Corporation. 
Ford  B.  Ford. 
I  'nder  Secretary  of  Labor. 

Issued  pursuant  to  a  resolution  of  the 
Board  of  Directors  approving  this 
regulation  and  authorizing  its  chairman 
to  issue  same. 
Edward  R.  Mackiewicz, 
Secretary.  Pension  Benefit  Giioranly 
Corporation. 

(FR  Doc.  85-7675  Filed  3-2&-85:  8:45  am) 
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its  own  motion. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  817 

Suspension  of  Certain  Regulations 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior, 
action:  Notice  of  Suspension; 
Correction, 

SUMMARY:  This  document  corrects  a 
number  designation  of  a  paragraph  in 
the  Federal  Rules  at  30  CFR  Part  817. 
The  correction  pertains  to  a  notice 
suspending  regulations  concerning  the 
definition  of  fragile  lands,  historic  lands 
and  adverse  physical  impact,  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977,  30  U.S.C.  1201  et  seq..  which 
was  published  on  January  3.  1985  (50  FR 
257).  In  three  places,  the  January  3, 1985 
notice  referenced  30  CFR  817,107(1)) 
when  what  was  intended  was  a 
reference  to  30  CFR  817.106(1)). 
EFFECTIVE  DATE:  March  29. 1985. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Brent  Wahlquist.  Office  of  Surface 
Mining.  U.S.  nopartmenl  of  Interior,  19.t1 
Constitution  Ave.,  NW..  Washington, 
D.C.  20240;  (202)  343-t2G4. 

U.iled;  Mnnh  25.  19rt.i. 
John  D.  Ward, 
Direr  lor.  Office  of  Surface  Mining. 

Accordingly.  OSM  is  making  the 
following  cliHnges  to  FR  Doc.  85-62 
published  at  50  FR  257.  January  3. 1985. 

1.  On  line  22  of  the  third  column  of  50 
FR  257.  OSM  is  correcting  •■817.107(b)" 
to  read  •■817.106(b)." 

2.  On  line  1 5  of  the  first  column  of  .'iO 
FR  2,58  OSM  is  correrting  •'§  817.107"  to 
read  ••§  817.106." 

3.  On  line  16  of  the  first  column  of  .50 
FR  258.  OSM  is  correcting  'SO  CFR 
817.107(b)"  to  read  "30  CFR  817.106(b)." 

Autlioiily:  Puh.  L.  95-87,  Surface  Mining 
Control  and  Rcclamdtion  Anf  of  1977  (30 
U.S.C.  1J01  etseq.) 

|FR  Doc.  85-7574  Filed  3-28-85:  8:45  ani| 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  295 

Use  of  Motor  Vehicles  Off  Forest 
Development  Roads 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  completion  of  review  of 
existing  regulation. 


summary:  The  Forest  Service  hereby 

gives  notii  e  that  it  has  completed  its 
review  of  its  exisiing  Off-Road  Vehicle 
regulations  at  36  CFR  Part  295  in 
accordance  with  Executive  Order  12291 
and  Department  of  Agriculture 
regulation  DR  1512-1.  The  review  did 
not  identify  any  need  to  revise  the 
regulation. 

FOR  FURTHER  INFORMATION  CONTICT: 

Thomas  Leniior,  Kc  ■■•  i'  on  Siifl.  Forest 
Service.  USDA.  P  O  B>'\  2417. 
W;ishi!ij^'on   DC  l''^^n~  \H)2]  44:^-2311. 
SUPPLEMENTARY  INFORMATION:  Forest 
Service  regulations  governing  the  use  of 
motor  vehicles  off  forest  development 
roads  were  promulgated  May  10, 1978,  at 
43  FR  20006.  The  regulations  provide  for 
managing  off-road  vehicle  use  within  the 
National  Forest  System  through  the  land 
management  planning  process  and 
guarantee  the  public  an  opportunitv  to 
participate  in  planning  for  the 
allowance,  restriction,  or  prohibition  of 
specific  types  of  vehicles  off  forest 
development  roads,  in  addition,  the  rule 
requires  the  Forest  Service  to  monitor 
the  impact  of  off-road  vehicles  and  to 


immediately  close  any  area  or  trail 
suffering  adverse  effects  until  those 
effects  have  been  eliminated  and 
measures  have  been  implemented  to 
prevent  recurrence  of  the  damage. 

As  required  by  E.0. 12291  on  Federal 
regulations,  the  Forest  Service  has 
reviewed  these  regulations  to  determine 
whether  they  impose  a  economic  or 
financial  burden  on  the  public  or  create 
any  significant  economic  impact.  The 
review  was  conducted  by  an  analysis  of 
correspondence  files  and  interviews 
with  Forest  Service  managers 
throughout  the  National  Forest  System 
who  administer  off-road  vehicle  use. 

Based  on  our  review,  we  have 
concluded  that  the  regulations  are  the 
minimum  necessary  to  protect  the 
resources  of  the  National  Forest  System 
and  guarantee  the  public  opportunities 
to  participate  in  off-road  vehicle 
planning  and  decisions.  The  rules  are 
clearly  stated,  are  not  complex,  and 
have  no  identifiable  economic  impacts 
on  the  public. 

Therefore,  the  regulations  will  remain 
without  change.  These  regulations  will 
be  reviewed  again  in  5  years  as  required 
by  E.0. 12291. 

Dated:  March  21, 1985. 
F.  Dale  Robertson, 

Assoc  laW  Chii.'f. 

jFR  Doc.  85-75.)5  Filed  3-28-85;  8:45  nm\ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

4C  CFR  Part  b2 

IA-4-FPL-2807-6,  TN-0231 

Approval  and  Promulgation  of 
Implementation  Plans,  Tennessee: 
Approval  of  Plan  Revisions 

agency:  Km  irunincnt.ii  i^ioteclion 

.Agency. 

action:  Final  rule. 


summary:  FPA  is  today  approving 
several  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Tennessee.  These  changes  in  the 
regulatory  part  of  the  Tennessee  plan 
involve:  general  visible  emission 
standards,  definition  of  "•calendar 
quarter",  the  method  for  determining 
inorganic  lead  emissions  in  stack  g.ises, 
air  quality  m.onitoring  requirements 
related  to  the  control  of  sulfur  dioxide 
emissions,  and  the  specification  of  the 
test  method  for  determining  particulate 
emissions  from  asphalt  processing  and 
asphalt  roofing.  Also,  Tennessee  has 
removed  the  hydrocarbon  standard  from 


the  list  of  standards  in  Table  1  of 
Chapter  1200-3-3  of  their  regulations. 
DATE:  This  action  will  be  effective  on 
M.ty  28.  1985  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments. 
ADDRESSES:  Address  written  comments 
10  .Viichaei  Cooper  of  EPA  Region  IVs 
Air  Management  Branch  (see  EPA 
Region  IV  address  below).  Copies  of  the 
materials  submitted  b\  Tennessee  may 
be  examined  during  normal  business 
hours  at  the  following  locations: 
Public  Information  Reference  Unit. 

Library  Systems  Branch, 

Environmental  Protection  Agency.  401 

M  Street.  S.W..  Washington,  D.C. 

20460 
Library.  Office  of  the  Federal  Register. 

1100  L  Street  N.W..  Room  8401, 

Washington.  D.C.  20005 
Environmental  Protection  Agency, 

Region  IV.  Air  Management  Branch, 

345  Courtland  Street.  N.E..  Atlanta, 

Georgia  30365 
Division  of  Air  Pollution  Control, 

Tennessee  Department  of  Health  and 

Environment.  150  9th  Avenue  North, 

.Nashville.  Tennessee  37203 

FOR  FURTHER  INFORMATION  CONTACT: 
.M;.  Mic.hciei  Cooper.  EPA  Rirgion  IV,  Air 
Management  Branch,  at  the  above 
address,  telephone  404/881-3286  or  FTS 
257-3286. 

SUPPLEMENTARY  INFORMATION:  On 
OijDijer  17.  19tt4.  Tennessee  submitted 
several  regulatory  revisions  to  their 
State  Implementation  Plan  and  EPA  is 
today  approving  them.  These  revisions, 
presented  below,  were  adopted  by  the 
Tennessee  Air  Pollution  Control  Board 
and  became  State-effective  on  July  29 
and  August  1.  1984. 

•  1200-3-5-.01.  Visible  Emission. 
General  Standards.  Paragraph  -.01(5) 
was  added  to  provide  that,  unless  there 
are  other  requirements,  any  air 
contaminant  source  may  not  exc<?ed  2i)% 
opacity  (for  an  aggregate  of  more  than 
five  minutes  in  any  one  hour  or  more 
than  twenty  minutes  in  any  24-hour 
period).  However,  there  is  a  special 
pro\  ision  for  fuel  burning  installations 
with  fuel  burning  equipment  of  input 
capacity  greater  than  600  million  BTU 
per  hour.  These  facilities  may  not 
exceed  20^V,  opacity  (six-minute  average) 
but  are  allowed  an  opacity  of  up  to  40''^ 
for  one  six-minute  period  per  hour. 

•  1200-.3-2-.01.  General  Definitions. 
Paragraph-.OI-(dddd)  was  added  to 
define  "calendar  quarter"'  to  mean  ""a 
period  of  time  beginning  at  the  first 
minute  of  the  first  date  and  ending  at 
midnight  of  the  second  dale  of  each  of 
the  following  intervals:  January  1  to 
March  31,  April  1  to  June  30.  July  1  to 
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September  30,  or  October  1  to  December 
31." 

•  120O-3-12-.03.  Methods  of  Sampling 
and  Analysis,  Source  Sampling!  and 
Analysis.  Paragraph-.03-(j). 
Determination  of  Inorganic  Lead 
Emissions  in  Stack  Gases,  was  added  to 
specify  that  lead  emissions  in  stack 
gases  shall  be  determined  by  Method  12 
as  outlined  in  the  April  16.  1982,  Federal 
Register  (47  FR  16574-16579). 

•  1200-3-14,  Control  of  Sulfur  Dioxide 
Emissions.  Tennessee  has  rearranged 
certain  parts  of  Chapter  1200-3-14. 
Specifically,  the  State  has  taken  SO2 
monitoring  requirements  for  process 
emission  sources  emitting  more  than 
ItXX)  tons  of  SO2  per  year  since  1972 
(previously  1200-3-14-.03-(6)  and  (7)) 
and  SO2  monitoring  requirements  for 
fuel  burning  installations  having  a  total 
rated  capacity  greater  than  1000  million 
Btu  per  hour  (previously  120O-3-14-.02- 
(iHc))  and  combined  them  into  one 
new  paragraph  {-.01-(6)).  This  is 
basically  a  rearrangement  for 
housekeeping  purposes.  In  addition,  the 
State  has  adopted  new  provisions  to 
allow  the  owner  or  operator  of  these 
SCh  sources  to  petition  to  terminate 
ambient  air  quality  monitoring,  provided 
thai  two  years  of  air  quality  data  has 
been  generated  in  the  area  under  the 
influence  of  the  source's  emissions. 
These  new  provisions  are  listed  in  the 
new  paragraph  (-.01-(6))  as-.01-(6)-(b]- 
(II.  (2),  and  (3).  They  are  as  follows: 

(1)  The  actual  sulfur  dioxide 
emissions  from  a  fuel  burning 
installalion  do  not  exceed  20,000  tons 
per  year. 

(2)  The  source  is  located  in  an 
attainment  area  and  does  not 
significdntly  impact  a  sulfur  dioxide 
nonattainment  area. 

(3)  Measurements  of  air  quality  in  the 
vicinity  of  the  source  demonstrate  that 
ambient  sulfur  dioxide  levels  do  not 
exceed  75  percent  of  the  Tennessee 
ambient  air  qualilv  standards. 

•  1 200-3-1  &-.01,  New  Source 
Performance  Standards,  General 
Provisions.  Part  -.01-(5)-(g)-5.  was 
revised  to  include  a  subpart  which 
specifies  that  particulate  emissions  from 
asphalt  processing  and  asphalt  roofing 
shall  be  determined  by  Method  5A  as 
detailed  in  the  August  6,  1982.  Federal 
Register  (47  FR  34145). 

On  December  5,  1984,  Tennessee 
submitted  a  regulatory  revision  to  their 
SIP  which  became  State-effective  on 
December  5,  1984,  and  EPA  is  approving 
it  today.  This  revision  to  Chapter  1200- 
3-3,  Ambient  Air  Quality  Standards. 
Table  1.  of  the  Tennessee  regulations 
deletes  the  hydrocarbon  standard  from 
the  list  of  State  ambient  air  quality 
standards.  This  is  in  response  to  EPA's 


previous  action  in  the  Federal  Register 
of  January  5,  1983  (48  FR  628),  to  revoke 
the  primary  and  secondary  national 
ambient  air  quality  standards  for 
hydrocarbons,  EPA  having  determined 
that  the  standards  were  technically 
inadequate  and  no  longer  necessary  as  a 
national  standard. 

Final  Action  I 

EPA  has  reviewed  these  changes  in 
the  regulatory  part  of  the  Tennessee  SIP 
and  is  approving  them  as  submitted. 
This  action  is  taken  wilhout  prior 
proposal  because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  comments  on  them.  The  public 
should  be  advised  that  this  action  will 
be  effective  60  days  from  the  date  of  this 
Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  Section  307(b)('lj  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  Stales 
Court  of  Appeals  for  the  appropriate 
circuit  by  [60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

Under  5  U.S.C.  605(b).  I  certify  that 
SIP  approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Incorporation  by  reference  of  the 
Tennessee  State  Implementation  Plan 
was  approved  by  the  Director  of  the 
Federal  Register  on  July  1.  1982. 

List  of  Subjects  in  40  CFR  Pari  52 

Air  pollution  control, 
Intergovernmental  relations. 
Hydrocarbons.  Lead,  Particulate  matter, 
Sulfur  oxides.  Incorporation  by 
reference, 

(Sec.  110  of  the  Clean  Aif  Act  (42  U.S.C. 
7410)1 

Dated:  March  26. 1985, 

Le«  M.  Thomas. 

Adnvnisirutor.  ' 

PART  52— [AMENDED] 

Part  52  of  Chapter  \,  Title  40.  Code  of 
Federal  Regulation,  is  amended  as 
follows: 


Subpart  RR— Tennessee 

Section  52.2220  is  amended  by  adding 
paragraph  (c)(63)  as  follows: 

§  52.2220    Identification  of  plan. 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

*  •  •  *  * 

(63)  Changes  in  rules  1200-3-5-.01  (to 
revise  general  visible  emission 
standards),  1200-3-2-01  (to  add 
definition  of  "calendar  quarter").  1200- 
3-12-.03  (to  specify  method  for 
determining  inorganic  lead  emissions  in 
stack  gases).  1200-3-14  (to  revise 
monitoring  requirements  related  10  SO- 
control),  and  1200-3-16-.01  (to  specify 
method  for  determining  particulate 
emissions  from  asphalt  processing  and 
roofing  manufacture),  submitted  on 
October  17, 1984,  and  change  in  rule 
1200-3-3  (to  delete  ambient  air  quality 
standard  for  hydrocarbons),  submitted 
on  December  5,  1984.  by  the  Tenne.^see 
Department  of  Health  and  Environment. 
(FR  Doc.  85-7546  Filed  3-2&-85:  8:45  am] 

BILLING  CODE  65«0-S0-M 


40  CFR  Part  81 

(A-9-FRL-2807-7) 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes,  Attainment  Status 
Designations;  California 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  Under  section  107  of  the 
Clean  Air  .Act.  EPA  is  redesignating 
three  areas  to  attainment  in  California. 
These  actions  were  proposed  on 
September  9, 1983  and  May  2,  1984  and 
include  the  following:  reduce  the  size  of 
the  carbon  monoxide  (CO) 
nonattainment  area  in  the  San  Francisco 
Bay  Area  Air  Basin  (SFBAAB)  and  in 
Stanislaus  County,  and  reduce  the  size 
of  the  ozone  nonattainment  area  in 
Santa  Barbara  County. 

DATE:  This  action  is  effective  April  29, 
1985. 

ADDRESS:  Copies  of  the  public 
comments  and  EPA's  Technical  Support 
Document  are  available  for  public 
inspections  during  normal  business 
hours  at  the  EPA  Region  9  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Grano,  Air  Programs  Branch 
(A-2-1),  Air  Management  Division,  EPA 
Region  9,  215  Fremont  Street.  San 
Francisco,  CA  94105,  Telephone:  (415) 
974-7640. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  .November  12, 1981.  EPA  published 
a  Federal  Register  notice  of  proposed 
rulemal<ino  asking  for  comments  on  all 
California  designations  which  had  not 
undergone  an  opportunity  for  pubhc 
input.  This  proposed  action  was  taken 
as  a  result  of  litigation  with  the  Western 
Oil  and  Gas  Association  (WOGA).  EPA 
IS  publishing  a  series  of  notices  which 
respond  to  the  technical/legal  issues 
raised  by  the  November  12  action.  This 
is  the  sixth  notice  in  the  series  and  was 
proposed  on  September  9.  1983  (48  FR 
40746)  and  May  2. 1984  (49  FR  18744). 
Two  proposal  notices  were  necessary  to 
allow  time  for  public  input  on  CO 
hotspot  modeling  in  the  SFBAAB  and 
Stanislaus  County,  and  to  allow  the 
California  Air  Resources  Board  (CARB) 
additional  tim.e  to  comment  on  reducing 
the  size  of  the  ozone  nonattainment  area 
in  Santa  Barbara  County. 

Public  Comments 

1  he  public  response  to  the  May  2. 
1984  reproposal  consists  of  comments 
from  ARE.  WOGA,  Bay  Area  Air 
Quality  Management  District 
(BAAQMD)  and  the  Stanislaus  Area 
Association  of  Governments  (SAAG). 
WOGA's  comments  are  the  most 
extensive  and  include  a  report  by 
Environmental  Research  &  Technology. 
Inc.  (ERT).  In  their  report,  titled.  Review 
of  U.S.  EPA  Region  IX  Re-Proposal  of 
Air  Quality  Designation  for  Selected 
Areas  in  California.  May  1984.  ERT 
reviews  the  CO  modeling  done  in  the 
BAAQMD  and  Stanislaus  County,  and 
the  ozone  redesignation  in  Santa 
Barbara  County.  The  most  significant 
concerns  raised  in  the  comments  are 
discussed  below.  EPA's  complete 
response  to  the  comments  is  found  in 
our  Public  Comment  Technical  Support 
Document,  California  Attainment  Status 
Designations.  Fourth  Notice  of  Final 
Rulemaking  (Sixth  Action),  November 
1984,  which  accompanies  this  notice, 

WOGA  states  that  ERT  found 
problems  with  the  CO  hotspot  modeling 
that  make  it  difficult  to  draw  a  CO 
nonattainment  boundary  for  the  San 
Francisco  Bav  Area  Air  Basin 
(SFBAAB).  ERT  criticizes  the  CO 
modeling  and  argues  that  the  microscale 
modeling  approach  is  improperly 
utilized,  that  the  modeling  uses  overly 
conservative  input  assumptions,  and 
that  the  modeling  should  have  focused 
on  the  periphery  of  the  urban  area 
rather  than  the  center  to  better 
determine  the  nonattainment 
boundaries. 

EPA  believes  that  the  microscale  CO 
modeling,  air  quality  data,  and  U.S. 


Census  urban  population  information 
provide  a  solid  technical  basis  for 
identifying  the  San  Francisco  Bay  .Area 
CO  nonattainment  area.  The  purpose  of 
the  modehng  was  to  estimate  8-hour  CO 
concentrations  at  points  of  expected 
maximum  concentration  within  the 
urbanized  portions  of  the  SFBA.AB.  The 
modeling  was  not  intended  to  determine 
the  extent  of  the  hotspot  problem,  but  to 
confirm  its  existence.  To  model  at  the 
points  of  expected  maximum 
concentration,  the  staff  at  the  local 
agency  necessarily  selected 
intersections  with  high  traffic  volumes 
and  used  conservative  input 
assumptions  to  simulate  winter 
conditions.  Using  a  broader  modeling 
perspective  or  modeling  along  the  fringe 
of  the  urban  area,  as  ERT  suggests, 
would  not  provide  sufficient  data  by 
itself  to  identify  the  nonattainment  area. 
The  area  that  contains  the  emission 
sources  that  are  believed  to  contribute 
significantly  to  the  CO  violations  should 
also  be  included  in  the  nonattainment 
area.  In  addition,  the  Bay  Area  CO 
nonattainment  boundaries  proposed  by 
EPA  are  the  same  as  those  requested  by 
the  ARB  and  supported  bv  the 
BAAQMD. 

WOGA  indicates  that  EPA  did  not  use 
the  most  recent  air  quality  data  in 
identifying  the  nonattainment  areas  for 
ozone  in  Santa  Barbara  County  and  CO 
in  the  SFBAAB.  WOGA's  assertion  is 
not  correct.  EPA  used  the  most  current 
data  available  and  included  it  in  the 
Technical  Support  Document  (Fourth 
Action),  dated  January  1984.  However,  it 
seems  that  WOGA  and  ERT  were  not 
aware  of  the  January  1984  Technical 
Document  and  the  data  it  contained. 
This  Technical  Document  was  made 
available  for  public  inspection  at  the 
California  Air  Resources  Board,  local 
districts  and  at  EPA. 

WOGA  argues  that  until  EPA  selects 
a  legal  description,  it  is  not  possible  for 
the  public  to  comment  on  the  San 
Francisco  Bay  Area  CO  nonattainment 
boundary.  WOGA  thus  requested  an 
opportunity  for  additional  comment  on 
the  legal  boundary  description.  EPA, 
how-ever,  is  proceeding  to  final  action  on 
its  proposals  without  providing  WOGA 
with  an  opportunity  to  file  additional 
comments  on  the  legal  boundary 
description. 

In  the  September  9,  1983  and  May  2, 
1984  Notices,  EPA  proposed  that  the 
urbanized  portions  of  the  SFBAAB 
retain  the  nonattainment  designation  for 
CO.  WOGA's  comment  is  based  on  a 
statement  in  the  May  2  .Notice  of 
Proposed  Rulemaking.  The  statement 
reads  "EPA  is  working  with  the  ARB 
and  Bay  Area  District  to  develop  a  legal 
boundary  description  of  the  urbanized 


area  for  final  rulemaking."  The  legal 
description,  which  was  subsequently 
drafted  by  EPA,  is  merely  a  written 
representation  of  the  urbanized  area 
maps  included  in  EPA's  technical 
support  document  for  the  September  9 
.Notice.  The  written  description  and 
urbanized  area  maps  are  the  same  with 
only  minor  variation.  Thus,  there  are  no 
significant  changes  from  the  boundaries 
of  the  Bay  Area  CO  nonattainment  area 
set  forth  in  the  proposed  action  that 
would  justify  a  need  for  further 
opportunity  for  public  comment. 

EPA  proposed  that  the  ozone 
nonattainment  area  in  Santa  Barbara 
County  be  reduced  from  the  entire 
County  to  the  southern  coastal  area. 
WOGA  believes  that  the  proposed 
nonattainment  area  should  be  further 
reduced  in  size  by  making  the  area  west 
of  Goleta  attainment.  This 
recommendation  is  based  on  an  analysis 
by  ERT  in  which  certain  exceedances  of 
the  ozone  standard  are  discounted.  The 
discounted  exceedance  days  are  those 
that  ERT  determined  were  probably 
influenced  by  ozone  transported  from 
Los  Angeles  County.  EPA  reviewed 
ERT's  report  and  other  data  including 
the  Santa  Barbara  County  1982 
Nonattainment  Area  Plan  and  concludes 
that  there  is  a  solid  technical  and  legal 
basis  for  retaining  the  nonattainment 
designation  in  the  entire  southern 
portion  of  the  County. 

WOGA  is  arguing  that  the  proposed 
nonattainment  area  should  be  made 
smaller  because  of  transported  ozone 
from  Los  Angeles  County.  This  argument 
is  not  technically  sound  because  there  is 
a  violation  at  the  Goleta  monitoring 
station  even  considering  the  transport 
effects.  This  violation  is  acknowledged 
in  ERT's  report  and  confirmed  in  EP.-\'s 
technical  document.  In  addition,  the 
highest  ozone  concentrations  on  ERT's 
"non  transport"  days  in  1981-83  range 
from  0.14  parts  per  million  (ppm)  to  0.16 
ppm  and  thus  exceed  the  0.12  ppm 
national  standard.  This  suggests  that 
there  is  a  substantial  amount  of  locally 
generated  ozone. 

EPA  acknowledges  that  under  certain 
meteorological  conditions  the  local 
problem  is  exacerbated  by  transported 
ozone  and  could  be  further  complicated 
by  outer  continental  shelf  (OCS)  oil 
development.  The  impacts  of  OCS 
development  on  the  Santa  Barbara 
County  ozone  problem  are  not  clearly 
understood  and  are  being  studied  in 
large  scale  modeling  efforts  involving 
EPA.  ARB,  Santa  Barbara  County  Air 
Pollution  Control  District  and  other  local 
agencies.  The  results  of  these  studies 
should  be  available  in  1985. 
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The  ARB  methodology  for  eliminatirii! 
transport  days  was  used  strictly  for 
state  implementation  plan  plannmy 
purposes  in  the  Santa  Barbara  Counl> 
1982  N'onattainmenI  Area  Plan  pursuant 
to  Section  110  and  Part  D  of  the  Clean 
Air  Act.  WOGA's  use  of  this  same 
approach  for  reducing  the  size  of  the 
ozone  nonattainment  area  is  not 
consistent  with  air  quality  status 
designations  pursuant  to  Section  107. 
which  specifies,  in  part,  that  areas  with 
\  lolations  are  to  be  identified  and 
designated  nonattainment,  KP.A 
however,  recognizes  that  transported 
ozone  may  have  an  impact  on  the  ability 
of  an  area  to  attain  the  .National 
.Ambient  .Air  Quality  Standards.  F.PA 
has  attempted  to  account  for  the  effects 
of  ozone  transport  through  policies  and 
regulations  that  allow  areas  to  considei 
transport  in  the  development  of  local 
ci.fitrol  strategies  (see  "General 
Preamble".  44  FR  20372.  April  19~9  and 
4nCFRPart51,  §  51.14  (c)(8i). 

The  Santa  Barbara  County  1982 
.Nonattainment  Area  Plan  accounts  for 
transported  ozone.  In  calculating  the 
emission  reductions  necessary  to  attain 
the  standard,  high  ozone  concentrations 
believed  to  be  influenced  liy  transport 
were  not  used.  Thus,  the  plan's  level  of 
emission  reduction  and  corresponding 
regulations  exclude  the  effects  of 
transport  and  focus  on  local  sources 
within  the  County. 

WOGA  reasserts  its  argument  that  a 
ntjnatlainment  designation  should  cover 
on]\  small  areas  surrounding  air  quality 
monitors  that  record  violations.  EPA 
.iddressed  this  comment  in  a  previous 
final  rulemaking  action  published  in  the 
Federal  Register  on  September  9.  1983 
148  FR  70',  ;2).  WOGA  challenged  the 
September  9  Final  Notice  in  the  Ninth 
Circuit  Court  of  Appeals  \\VOC.\  v   [.'  <^ 
EPA.  No.  83-7831  (9th  Cir.  filed 
November  8,  1983)]. 

Final  .-Xctions 

The  rede  SI  gnat  ions  being  finalized  in 
today  s  notice  are: 

1.  Redesignate  the  rural  portums  of 
the  SKB.A.AB  to  attainment  for  CO.  The 
nonattainment  designation  :-.  retained  in 
all  six  U.S.  Census  defined  urbanized 
areas  within  the  SFBAAB. 

2.  Redesignate  the  rural  portion  of 
Stanislaus  County  to  attainment  for  CO. 
The  ncmattainment  designation  is 
retained  in  the  Modesto  urbanized  area. 

3.  Redesignate  the  northern  or  .Non- 
.•\ir  Quality  Maintenance  Area  (non- 
.■\QMA)  portion  of  Santa  Barbara 
County  to  attainment  for  ozone.  The 
nonattainment  designation  is  retained  in 
the  southern  (AQMA)  portion  of  the 
Countv. 


Regulatory  Process 

As  a  result  of  the  actions  described 
above,  the  requirements  contained  in 
Title  1,  Part  D  (Plan  Requirements  for 
Nonattainment  .-Xreas)  of  the  Clean  Air 
Act  as  amended,  no  longer  apply  to  the 
areas  redesignated  to  attainment  or 
unclassified  for  their  respective 
pollutants. 

I'nder  the  Clean  Air  Act  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
.Appeals  for  the  appropnate  Circuit  by 
tJO  days  from  today.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  the  requirements.  (See  section 
307(h)(2)  of  the  CAA.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  section  3  of  the 
Executive  Order  12291. 

Authority:  Sections  107(d)  and  30J(a)  of  the 
Clean  Air  Act.  as  amencfed.  (42  U.S.C.  7407(d) 
and  7601(a)).  | 

List  of  Subjects  in  40  CFR  Part  81 

Intergovernmental  relations.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 


Dated:  March  26. 1985, 

Lee  M.  Thomas. 
A  dniinistrator. 


PART  81— I  AMENDED  I 

Subpart  C  of  Part  81  of  Chapter  1,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows:  1 

Subpart  C— Section  107  Attainment 
Status  Designation 

1.  Section  81.305 — California,  the 
attainment  status  designation  tables  are 
amended  as  follows: 

A.  The  California — Pzone  table  is 
amended  as  follows:  j 

(1)  In  the  South  Central  Coast  Air 
Basin  the  designation  of  the  Santa 
Barbara  County  non-AQMA  is  revised. 

B.  The  California— CO  table  is 
amended  as  follows: 

(1|  The  San  Francisco  Bay  Area  Air 
Basin  is  divided  into  two  areas;  the 
designation  of  the  rural  portion  is 
revised. 

(2)  In  the  San  Joaquin  Valley  Air 
Basin  (SJVAB)  Stanislaus  County  is 
divided  into  two  areas:  the  designation 
of  the  rural  portion  is  revised. 

ii  81.305     California. 


Does  not  meel 
Des-gnated  areas                 pnnlary 
standards 

Cannoi  be 

classified  or 

better  than 

national 

standards 

Caufohni*— Ozone 

•               •               •               « 

South  Central  Coast  Air 
Bas«i 

Santa  Barbara  County       „ 

non-AOMA 

• 
X 

Designated  areas 


Does  not  meet 

primary 
standards 


Cannot  be 

ciassi*-ed  or 

bene,-  tnan 

naSKinai 

siaiviards 


C*LlfO«Nl*— CO 


San  Francisco  Bay 
Area  Air  Basin 

Urbanized  Areas   _  X.. 

Rural  Areas  . „...« 


San  Joaquin  Valley  Air 
Basin  (SJVA8)- 

Stanislaus  County 
Modesto  urbanzad 

Area 
Rural  Area. 


|FR  Doc,  8,'i-:'545  Filed  :f-::8-8.^i:  8:4B  am] 
BILLING  CODE  6S6O-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  84-473;  RM-4663I 

FM  Broadcast  Stations  in  Central 
Valley,  CA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  action  assigns  Channel 
2'^':'A  to  Central  Valley.  California,  in 
response  to  a  petition  filed  by  Lisa  M. 
Smith.  The  assignment  could  provide  a 
first  broadcast  service  for  Central 
Valley, 

EFFECTIVE  DATE:  April  29,  1985. 
ADDRESS:  Federal  Communications 
Cr-rrmission.  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerie.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 
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Report  and  Order  (Proceeding 

Terminated) 

In  the  matter  of  ameniimenl  of  §  73.202(b), 
Table  of  Assignments.  KM  Broadcast  Stations 
(Central  Valley!  California)  MM  Docket  No. 
84-473.  RM^663. 

Adopted:  March  6.  1985. 

Released;  March  22, 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  under 
consideration  the  Notice  of  Proposed 
Rule  Makin^i.  49  FR  22509,  published 
May  30, 1984,  issued  in  response  to  a 
petition  filed  by  Lisa  M.  Smith 
("petitioner"),  proposing  the  assignment 
of  FM  Channel  2.57A  to  Central  Valley, 
California,  as  that  community's  first 
broadcast  service.  As  requested  in  the 
Notice,  petitioner  has  expressed  her 
intention  to  file  for  the  channel,  if 
assigned. 

2.  A  staff  study  indicates  that  Channel 
257A  could  be  assigned  to  Central 
Valley,  California,  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements.  However,  it 
would  not  provide  a  16  kilometer  buffer 
zone  for  Station  KAGO-FM,  Channel 
258.  Klamath  Fails,  Oregon.' 

3.  In  view  of  the  above  considerations, 
we  believe  the  public  interest  would  be 
served  by  the  assignment  of  Channel 
257A  to  Central  Valley.  California,  since 
it  could  provide  a  first  FM  broadcast 
facility  for  that  community. 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i). 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61.  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
That  effective  April  29,  1985,  the  FM 
Table  of  Assignments.  §  73.202(b)  of  the 
Commission's  Rules,  is  amended  as 
follows: 


City 


Channel 
Ho 


Cential  Valley,  CA.. 


257A 


5,  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

6.  For  further  information  concerning 
the  above,  contact  Kathleen  Scheuerle, 
Mass  Media  Bureau  (202)  634-6530. 

(Sec.  4,  303,  48  Stat.,  as  amended,  lOW,  10H2; 
47  IJ.S.C.  154,  303) 


'  Fxislinf;  Class  C  slulions  with  less  than  a  300 
mi'tur  antenna  hi-ighl  are  now  permitted  a  16 
kilometer  Ijuffer  zone.  However,  this  requirement 
does  not  apply  to  procoedinRS  initiated  before 
March  1. 19H4.  See  BC  Dkl.  80-90.  94  F.C.C.  2il  152 
(I9B3).  m.o/is  49  FR  104fiO,  pul)lished  M.in  h  20. 
1984. 


FtMleral  Communications  Commission. 

Charles  Schott. 

Chief.  Policy  and  Rules  Division.  Mass  Mialia 

Bureau. 

|FR  Doc.  8IJ-7524  Filed  3-28-85:  8:45  am) 
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47  CFR  Part  73 

!  MM  Docket  No.  84-507:  RM-46961 

FM  Broadcast  Stations  in  Coallnga,  CA 

AGENCY:  Federal  Communications 

Commission. 
action:  Final  rule. 


SUMMARY:  Action  taken  herein,  at  the 

request  of  Coalinga  Broadcasting.  Inc., 
assigns  Channel  261A  to  Coalinga, 
California,  as  that  community's  first  FM 

■•t'lA  ire 

EFFECTIVE  DATE:  .April  29. 1985. 
ADDRESS:  Federal  Communications 

Crimmission,  Washint'tnn,  D  C  2n"'4 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings.  Mass  Media  Bureau, 
(202)  6:34-fi.'i30 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  "3 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Amendment  of  $  73.202(b), 
Table  of  Assignments,  FM  Broadcast  Stations 
(Coalinga,  California)  MM  Docket  iNo.  84-507. 
RM-4696. 

Adopted:  March  13.  1985. 

Released:  March  22. 1985. 

By  the  Chief,  Policy  and  Rules  Division, 

1.  Before  the  Commission  for 
consideration  is  the  Notice  of  Proposed 
Rule  Maliing.  49  FR  24389,  published 
June  13, 1984,  proposing  the  assignment 
of  FM  Channel  261 A  to  Coalinga, 
California,  as  that  community's  first  FM 
service.  The  Notice  was  adopted  in 
response  to  a  petition  filed  by  Coalinga 
Broadcasting.  Inc.  ("petitioner"). 
Supporting  comments  were  filed  by  the 
petitioner  reaffirming  its  intention  to 
apply  for  the  channel,  if  assigned. 

2.  The  Commission  believes  that  the 
public  interest  would  be  served  by  the 
assignment  of  Channel  261 A  to 
Coalinga.  California,  as  that 
community's  first  FM  channel.  The 
assignment  can  be  made  in  compliance 
with  the  minimum  distance  separation 
requirements  of  §  73.207  of  the 
Commission's  Rules. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1),  303(g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§0.61.  0.204(b)  and  0.283 


of  the  Commission's  Rules,  it  is  ordered. 
That  effective  April  29,  1985.  the  F'M 
Table  of  Assignments  is  amended  with 
regard  to  the  following  community; 


City 


Channal 
No 


Coalmga.  CA.. 


261 A 


4.  It  is  further  ordered,  that  this 

proceeding  is  terminated. 

5.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings.  Mass  Media  Bureau,  (202) 
634-6530. 

(Sec.  4.  303.  48  Slat.,  as  amended.  1066.  1082: 
47  U.S.C,  154,  303) 

Federal  Communications  Commission. 
Charles  Schott. 

Chief,  Policy  and  Rules  Division. 

|FR  Doc.  85-7523  Filed  3-28-85;  8:45  am] 

BILLING  CODE  671?-<I1-M 


47  CFR  Part  73 

I  MM  Docket  No.  84-514;  RM-46991 

FM  Broadcast  Stations  in  Kerman.  CA 

AGENCY:  Federal  Communications 
C.<Timission. 

ACTION:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
Channel  232A  to  Kerman.  California,  as 
that  community's  first  FM  service,  in 
response  to  a  petition  filed  by  Thomas 
Renteria, 

EFFECTIVE  DATE:  April  29. 1985. 
ADDRESS:  Federal  Communications 
t_'"-r,mission.  Washington,  D.C,  205.54, 

FOR  FURTHER  INFORMATION  CONTACT: 

Fiitricid  Rav. l.ngs.  Mass  .Med;a  Bu.'-e.iu, 
(202)634-6530, 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

R.idio  bro.idcdsting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Amendment  of  |  73,202(b), 
T.ible  of  Assignments.  FM  Broadcast  Stations 
(Kprman,  California),  MM  Docket  No,  84-514, 
KM-4699 

Adopted:  March  11, 1985. 
Released:  March  22,  1985, 
By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  .\'otice  of  Proposed 
Rule  Making.  49  FR  24392'.  published 
June  13. 1984,  proposing  the  assignment 
of  FM  Channel  232A  to  Kerman. 
California,  as  that  community's  first  FM 
service.  The  Notice  was  adopted  in 
response  to  a  petition  filed  by  Thomas 
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Renfena  ("petitioner").  PefitKuier  filed 
supporting  comments  reaffirminc  hi.s 
intention  to  apply  for  the  channel,  if 
assijjned.  No  comments  in  opposition  to 
thf  proposal  were  receued.  The 
.issi«nment  can  be  made  in  cnmpluiiicf 
with  the  minimum  distance  sepa'ation 
requirements  of  §  7J.207  of  the 
Commission's  Rules. 

2.  We  belie\e  that  the  public  interest 
uould  t>e  served  by  the  assignment  of 
KM  Channel  232A  io  Kerman.  California 
in  order  to  provide  a  first  FM  service  to 
th.it  ((immunity  Accordingly,  pursuant 
to  the  authority  contained  in  sections 
4(1).  3|(.)(1).  M3  (s)  and  (r)  and  ;i(r(l))  of 
the  Communications  Act  of  \9^4.  as 
Hri'.cndcd,  and  §§  0.61,  ().2CW(h|  and  0.283 
I  if  the  Commission's  Rules,  it  is  ordered. 
That  effective  April  29.  \9H5  the  FM 
Table  of  Assijjnments,  §  73.202(bj  of  the 
Commission  s  Rules,  is  amend(;d  as 
foliiiws: 


at, 


Kennan.  CA 


Cnanne< 
No 


232A 


3.  It  IS  further  ordered.  That  this 
proceedins^  is  terminated, 

4.  For  further  information  concerning 
this  proceeding.  cont<ict  Patricia 
Rnuiings.  Mass  .Media  Bureau.  (202) 
t>,^4-t)530. 

iStcs  4  303.  48  S?at    as  amended,  1006.  108:J: 
i~  use:  IM  .TO3| 

Federal  Communications  Commission 

Charles  Schott. 

(  r  ,  '  Pi'ii,  i  and  Rules  Division.  Miisa 
M'\/:a  Hurnaa 

jl'R  DiK-..  B5-r,521  Kilcd 

BILLING  COOC  671?-01-«l 


3-2tt-tt5;  8:4.'.  am| 


47  CFR  Part  73 

I  MM  Docket  No.  84-510;  RM-46831 


agency:  Federal  ConiPuinicatioiis 
( .oriimission. 
action:  Final  rule. 

summary:  Action  taken  herein,  at  the 
tecjuesi  iif  Corry  E.  Whalton.  assigns 
Class  C  FM  Channel  26fl  to  Blackfoot. 
Idaho,  as  th.it  community's  .second  FM 
channel. 

EFFECTIVE  DATE:  .April  29.  1983. 
ADDRESS:  Fideral  Communications 
Commission,  Washington.  HC.  20354 

FOR  FURTHER  INFORMATION  CONTACT: 

I'alru  i.t  R,fv\l:iios.  M.iss  Mecii.i  Bureau, 
(202|B34-«530. 


SUPPLEMENTARY  INFO«MAT»ON: 

List  of  Subjects  in  47  CFR  Part  73 

Rudio  Broadcasting.] 

Report  and  Order  (Proceedinj; 
Terminated) 

In  the  Matter  of  Amendment  of  §  r3.202(b|. 
'labie  of  Assignments.  FM  Broadcast  Stations 
(Blackfoot.  Idaho).  M.M  Docket  No.  84-510. 

.'\d(ipted:  March  13.  19d 

Released:  March  22.  ises 

B\  the  Chief.  Policy  and  Rules  Division 

1.  The  Commission  has  under 
consideration  the  Xotice  of  Proposed 
Rule  Making.  49  FR  24395.  published 
)une  13.  1984.  proposing  the  assignment 
of  Class  C  FM  Channel  2t)8  to  Blackfoot. 
Idaho,  as  that  community's  second  F'M 
service,  at  the  request  of  Corry  E. 
Whahon  ("petitioner").  Petitioner  filed 
comments  in  support  of  the  allocation 
and  reaffirmed  his  intention  to  apply  for 
the  channel,  if  assigned.  The  channel 
assignment  can  be  made  in  compliance 
with  the  minimum  distance  separation 
requirements  of  §  73.207  of  the 
Commission's  Rules. 

2.  In  view  of  the  fact  the  assignment 
could  provide  a  second  FM  service  to 
Blackfoot.  Idaho,  we  believe  that  the 
public  interest  would  be  served  by  the 
assignment  of  Channel  268  to  that 
community.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §§0.61.  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  Ap/il  29, 1985.  the  FM 
Table  of  Assignments,  is  amended  with 


regard  to  the  communi 


Citv 


FM  Broadcast  Stations  in  Blackfoot,  ID      3'a='''«>«-  ^ 


y  listed  below: 


Channel 
Na 


247.266 


lis  proceeding  is 


3.  It  is  ordered  that  t 
terminated. 

4.  For  further  information  concerning 
the  above  proceeding,  contact  Patricia 
Rawliiigs.  Mass  Media  Bureau.  (202) 
634-6530. 

(Set :s.  4,  303,  48  Stat.,  as  s  Tiended.  1060.  lOfi^ 
47  i;.S.C.  154.  303) 

Federal  Communications  i^ommi.ssion. 
Charles  Schott. 

Chif'^.  Policy  and  Rules  I  division.  Muss 
Modin  Bureau. 

(FR  not   8.'>-7522  Filed  3-2ft-85  8:45  am| 

BILLING  CODE  6712-01-M 


DEPARTMENT  OF  TRAMSPORTATtON 

Research  and  Special  Progran^s 
Administration 

49  CFR  Part  173  * 

IDocket  HM-139G;  Amdt.  No».  172-97,  173- 
187,  178-84.  and  179-38] 

Conversion  of  Individual  Exemptions 
Into  Regulations  of  General 
Applicability 

Correction 

In  FR  Doc.  83-6846  beginning  on  page 
11700  in  the  issue  of  .Monday,  March  25, 
1985,  make  the  following  corrections. 

1.  On  page  11702.  in  the  third  column, 
in  paragraph  "4 '.  in  the  first  line  and  in 
the  section  heading    §  178  100"  should 
read  "§  173  100  ". 

2.  On  page  11703,  in  the  first  column, 
in  paragraph  "5'  in  the  first  line  and  in 
the  section  heading  "178.127"  should 
read  "§  173.127". 

3.  On  page  11703.  in  the  first  column. 
in  paragraph  "6",  in  the  first  line  and  in 
the  section  heading    §  178.133  "  should 
read  "§  173.133". 

BILLING  CODE   1S05-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  655 

IDocket  No.  40211-40501 

Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (\MF"S).  XOAA  Commerce. 
ACTION:  Interim  rule  and  request  for 
public  comment;  correction. 

SUMMARY:  This  document  corrects  an 
error  in  an  interim  rule  for  the  Atlantu 
Mackerel.  Squid,  and  Butterfish 
Fisheries  published  .March  15,  1983,  at  5U 
FR  10499.  The  interim  rule  provided  the 
initial  annual  specifications  for  the 
1985-1986  fishing  year  for  the  Atlantic 
mackerel  fishery,  and  the  name  and 
address  for  sending  comments  was 
inadvertently  omitted 

FOR  FURTHER  INFORMATION  CONTACT: 

Salvatore  .A,  Tes!a\e:(ie,  617-281-3WMJ. 
ext.  273. 

In  FR  Doc  83-f)233.  page  10499.  under 
the  heading  "ADDRESS"  the  following  is 
added:  Send  comments  to  Salvatore  A 
Tc^staverde.  Northeast  Regional  Office. 


JMI 


Federal  Register       \'i 


NMFS,  NOAA.  State  Fish  Pier. 
Gloucester.  MA  01930-3097.  Mdrk  on  the 
outside  of  the  envelope,  "Comments  on 
mackerel  198.0-1986  Annual 
Specifications." 

Dcitod'  Miin.h  2.i.  198.5. 
Carmen  ].  Blondin, 

Deputy  Assistant  Adwinistruloi  for  Finhcriits 
Resource  Munageuwitt,  Sutioiicil  Murine 
Fisheries  Service. 

|KR  Doc.  85-7587  Filori  .V21J-R5;  8  45  ..m| 
BILLING  CODE  3StO-22-M 
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Proposed  Rules 


Federal   Register 
Vol.  50,  No.  61 
Fridav.  March  29.  1985 


This   section   of   the   FEDERAL   REGISTER 
contains  notices  to  the  public  o(  the 
pfoposed   issuance   of   rules   and 
regulations    Tfie  purpose  of   these   notices 
IS  to  give  interested  persons  an 
opportunity   to   participate   in   the  rule 
making   pnor   to      the   adoption   of   the   final 
rjles 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  insurance  Corporation 
7CFRPart415 

I  Docket  No.  1950S  I 

Forage  Production  Crop  Insurance 
Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  proposes  to 
revise  anci  reissue  the  Forage  Production 
Crop  Insurance  Regulations  (7  CFR  Part 
415),  effective  for  the  1986  and 
succeeding  crop  years.  The  intended 
effect  of  this  rule  is  to  provide  for:  (1| 
Changing  to  a  mandatory  "Actual 
Production  History"  (APH)  basis  by 
removing  the  Premium  Adjustment 
Table  and  providmg  for  cancellation  for 
nut  furnishing  records:  (2|  adding  as  a 
cause  of  loss  the  unavoidable  failure  of 
irrig.ition  water  supply:  (.3)  changing  the 
method  of  computing  indemnities  when 
acreage,  share  or  practice  is 
underreported:  (4)  changing  the 
insurance  attachment,  end  of  the 
insurance  period,  and  the  cancellation 
and  termination  dates  in  certain 
counties:  (5)  clarifying  forage  stand  age 
limitations:  (6)  requiring  notice  before 
feeding  of  insured  forage  begins,  (7) 
adding  definitions  for  "grass  mixture" 
and  "loss  ratio":  (8)  deletmg  the  terms 
"established  stand"  and  "year  of 
establishment":  (9)  deleting  a  provision 
of  "unit  definition"  allowing  division  of 
land  in  the  unit:  and  (10)  deleting 
.Appendix  A.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act.  as 
amended. 

DATES:  Written  comm.ents.  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  29,  1985, 
to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  may  be  sent  to  the  Office 


of  the  Manager,  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cote,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
January  1, 1990,        I 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  this  section  (1)  is 
not  a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  business,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance:  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  v.  published  at  48  FR 
29115  (June  24, 1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neitheran 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


Other  than  minor  changes  in  language 
and  format,  the  principle  changes  in  the 
forage  production  policy  are: 

1.  Section  1. a. (8)— Add  the  failure  of 
the  irrigation  water  because  of 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  Section 
2.e,(2). 

2.  Section  2.d.(4) — Change  to  allow 
flexible  limitations  on  the  forage  stand. 
Because  of  wide  variations  in  climate 
and  other  factors,  some  areas  are  able  to 
support  alfalfa  stands  for  periods  longer 
than  4  years  while  others  may  require 
more  frequent  rotations. 

3.  Section  5. a.— Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  History 
(APH)  basis,  and  coverages  will 
therefore  refiect  the  actual  production 
history  of  the  crop  on  the  unit.  Insureds 
with  good  loss  experience  who  are  now 
receiving  a  premium  discount  are 
protected  since  they  may  retain  a 
discount  under  the  present  schedule 
through  the  1990  crop  year  or  until  their 
loss  experience  cause  them  to  lose  the 
advantage,  whichever  is  earlier. 

4.  Section  5. — Remove  the  provisions 
for  transfers  of  insurance  experience 
and  for  premium  computation  when 
insurance  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions, 

5.  Section  7. — Change  to  allow  for 
varied  dates  for  insurance  attachment 
and  end  of  the  insurance  period,  and  to 
allow  greater  flexibility  of  the  insurance 
policy  for  adaptation  to  the  wide 
variation  of  factors,  such  as  time  of 
seeding,  length  of  growing  season, 
climate,  and  number  of  cuttings. 

6.  Section  8. a. (4) — Change  to  require 
notice  before  feeding  the  insured  forage. 
This  will  allow  additional  time  for  an 
inspection  of  the  production. 

7.  Section  8.a. (5)— Delete  30  day 
notice  requirement  because  the  other 
notice  requirements  stated  in  Section  8. 
and  Section  9.a.  adequately  provide  for 
all  situations  in  which  notice  is  requred 
to  be  given  for  forage  production. 

8.  Section  9.d. — Allow  the  guarantee 
only  on  the  acreage,  share,  or  practice 
reported  but  credit  production  on  the 
acreage,  share,  or  practice  actually 
planted  if  the  acreage,  share  or  practice 
reported  results  in  a  premium  less  than 
the  acreage,  share  or  practice  actually 
planted. 
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125-1: 


When  acres  arc  underreported,  the 
production  from  all  acres  v\ill  be  applied 
against  the  reported  acres  in  calculating 
indemnities.  This  chanj^e  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

9.  Section  15. c. — Add  a  clause  to 
cancel  the  contact  if  production  history 
is  not  furn'shed  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
canellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insureds  control.  This  clause  is 
required  by  the  proposed  change  to 
mandatory  APH. 

10.  Section  15. e. — Chanj^e  the 
cancellation  date  from  September  15  to 
October  31  and  the  termination  date  for 
indebtedness  from  September  15  to 
November  30.  to  coim  ide  with  the 
cancellation  date  for  the  majority  of  the 
winter  wheat  producing  area.  Changing 
the  termination  date  to  November  30 
will  allow  more  time  between  the  first 
premium  billing  date  of  September  1  and 
the  termination  date. 

11.  Section  17. — Delete  definition  of 
the  term  "Established  Stand"  because 
this  term  is  not  in  the  policy. 

12.  Section  17.g. — Add  a  definition  for 
the  term  "Grass-mixture"  to  more 
specifically  identify  the  actual 
composition  of  the  foraj^e  stand. 

13.  Section  17.1. — Add  a  definition  for 
the  term  "Loss  Ratio"  to  clarify  its  use  in 
Section  5. 

14.  Section  17.o. — Delete  the  provision 
allowing  unit  division.  The  difficulty  of 
maintaining  accurate  and  adequate 
records  of  production  by  small  units 
requires  elimination  of  this  provision. 

15.  Section  17.— Delete  the  definition 
of  the  term  "Year  of  Establishm.ent" 
because  this  term  is  not  in  the  policy. 

16.  In  addition  to  the  policy  changes. 
FCIC  also  proposes  to  eliminate  the 
codification  of  Appendix  A.  Federal 
crop  insurance  for  forage  production  has 
been  expanded  into  almost  all  counties 
where  forage  production  is  produced. 
FCIC  services  offices  will  be  able  to 
advise  a  producer  if  forage  production 
insurance  is  offered  in  a  county. 

FCIC  is  soliciting  comments  on  this 
proposed  rule  for  30  days  after 
publication  in  the  Federal  Register.  All 
written  comments  made  pursuant  to  this 
action  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation, 
Room  4096.  South  Budding,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  during  regular  business 
hours.  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  415 

C\op  Insurance,  Foraj^e  production. 


Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Forage  Production  Crop  Insurance 
Regulations  (7  C¥R  Part  415),  effective 
for  the  1986  and  succeeding  crop  years, 
to  read  as  follows; 

PART  415— FORAGE  PRODUCTION 
CROP  INSURANCE  REGULATIONS 

Subpart— Regulations  lor  tt>e  1986  and 
Succeeding  Crop  Years 

Sue. 

415,1    Availability  of  forage  production  crop 
insurance. 

41.5.2    Premium  rates,  production  guuranlees, 
coverage  levels,  and  prices  at  which 
indpmnities  stiall  be  computed. 

415.3  OMB  control  nun:bers. 

415.4  Creditors. 

415.5  Good  faith  reliance  on 
misrepresentation. 

415.6  The  contract. 

415.7  The  application  and  policy. 
Authority:  Sees.  506.  516,  Pub.L  75-430,  52 

Stat,  73,  77  as  amended  (7  U  S,C,  1,506,  151b), 

Subpart— Regulations  tor  the  1986  and 
Succeeding  Crop  Years 

§415.1     Availability  of  forage  production 
crop  Insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  forage 
production  in  counties  within  the  limits 
prescribed  by  and  in  accordance  with 
the  provisions  of  the  Federal  Crop 
Insurance  Act,  as  amended.  The 
counties  shall  be  designated  by  the 
Manager  of  the  Corporation  from  those 
approved  by  the  Board  of  Directors  of 
the  Corporation. 

5  415.2     Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
which  indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for  forage 
production  which  will  be  included  in  the 
actuarial  table  on  file  in  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  415.3    OMB  control  numbers. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  415)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 


of  4-4  r  S  C  Chapter  35  and  have  been 
assigned  OMB  .\os.  05fi3-(K)()3  and  0.563- 
0007, 

i  415.4    Creditors. 

An  interest  of  a  person  in  an  insured 

crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§415,5    Good  faith  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  forage  production  insurance 
contract,  whenever: 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums:  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived:  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100,000.00, 
finds  that:  (1)  An  agent  or  employee  of 
the  Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice;  (2)  said  insured  relied  thereon  in 
good  faith;  and  (3)  to  require  the 
payment  of  the  additional  premiums  or 
to  deny  such  insured's  entitlement  to  the 
indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto. 

Requests  for  relief  under  this  section 
must  be  submitted  to  the  Corporation  in 
writing. 

§415.6    The  contract. 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  forage 
production  crop  as  provided  in  the 
policy.  The  contract  shall  consist  of  the 
application,  the  policy,  and  the  county 
actuarial  fable.  Any  changes  made  in 
the  contract  shall  not  affect  its 
continuity  from  year  to  year.  The  forms 
referred  to  in  the  contract  are  available 
at  the  applicable  service  offices. 


I 
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§415.7    The  application  and  policy. 

(a)  Application  for  insurani.e  un  a 
form  prescribed  by  the  Corporation  may 
lie  made  by  any  person  to  cover  such 
person's  share  in  the  forage  production 
crop  as  landlord,  owner-operator,  or 
tenant.  The  application  shall  be 
submitted  to  the  Corporation  at  the 
service  office  on  or  before  the 
applicable  closing  date  on  file  in  the 
service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the  * 
insurance  risk  is  excessive,  and  also,  for 
the  sam.e  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
(.rop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
C(mditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  forage 
production  contract  issued  under  such 
prior  regulations,  without  the  filing  of  a 
new  application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  or  Part  400— General 
.'\dm;nistratue  Reculations  (7  CFR 
4()().:i7,  §  4(X).38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Forage 
Production  Insurance  Policy  for  the  1986 
;!nd  succeeding  crop  years  are  as 
follows; 

DEP.XRTMENT  OF  .•\GRICL  LTl  RE 

Federal  Crop  Insurance  Corporation 

f'ora};f'  Production — Crop  Insurance  Policy 

(This  IS  d  continuous  contract.  Refer  to 
S<;clion  15  ) 

AGKF.F.ME.NT  TO  IXSURF.;  We  will 
provide  the  insurance  described  In  this  policy 
in  return  for  the  premium  and  your 
compli.ince  with  iill  apphcable  provisions. 

Throushout  this  pohcy.  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we."  and  "us."  and  "our" 
refer  to  the  Federal  Cnip  Insurance 
Corporalum 

Terms  and  Conditions 

1   Causes  of  loss. 


a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  losses  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions: 
(2|  Fire: 
(3|  Insects: 

(4)  Plant  disease: 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigalion  water  supply 
due  to  an  unavoidable  cause  occurring  after 
insurance  attaches: 

unless  those  causes  are  excepted,  excluded, 
or  limited  bv  the  actuarial  table  or  section 
9e(b).  ( 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants,  or  employees; 

(2)  The  failure  to  follow  recognized  good 
forage  production  farming  practices; 

(3)  The  impoundment  of  wjter  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project;  or 

(4)  Any  cause  not  specified  in  section  la  us 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  wiH  be  forage  which  is 
planted  for  harvest  as  livestock  feed,  which  is 
grown  on  insured  acreage,  and  for  which  we 
provide  a  guarantee  and  premium  rate  in  the 
actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  forage  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  forage  at  the  time  insurance  attaches. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established; 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  for  by  the  actuarial 
table  unless  you  elect  to  insure  the  acreage  as 
nonirrigatcd  by  reporting  it  as  insurable 
under  section  3; 

(3)  If  forage  ground  coMer  is  less  than  75 
percent  at  the  beginning  of  the  insurance 
period: 

(4)  If  the  current  age  of  the  forage  stand 
exceeds  the  limitations  sllown  by  the 
actuarial  table  unless  otherwise  approved  in 
writing  by  us: 

(5)  Planted  to  a  type  or  variety  or  mixture 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table: 

(6)  Grown  with  another  crop;  or 

(7)  Grown  for  experimental  purposes. 

e.  If  insurance  Is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water  to  carry  out  a  good  forage 
irrigation  practice  at  the  time  insurance 
attaches:  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  irrigation  practice, 
except  failure  of  the  water  supply  from  an 
unavoidable  cause  occurring  after  insurance 


attaches,  will  be  considered  as  due  to  an 
uninsured  cause.  The  failure  or  breakdown  of 
irrigation  equipment  or  facilities  will  not  be 
considered  as  a  failure  of  the  water  supply 
from  an  unavoidable  cause. 

f.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  If  we  advise  you  of  the  limit 
prior  to  the  time  insurance  attaches. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form; 

a.  All  the  acreage  of  insurable  t>  pes  of 
forage  grown  in  the  county  in  which  >ou  have 
a  share; 

b.  The  practice:  and 

c.  Your  share  at  the  time  insurance 
attaches. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  forage  grown  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  yni,  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  co\erage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  in  the  actuarial  table 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  insurance  attaches.  The 
amount  is  computed  by  multiplying  the 
production  guarantee  times  the  price  election, 
times  the  premium  rate,  times  the  insured 
acreage,  times  your  share  at  the  time 
insurance  attaches. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  '':.t.  )  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  In  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  forage  production 
policy  in  effect  for  the  1985  crop  year,  you 
will  continue  to  receive  the  benefit  of  that 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year. 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience. 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year. 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply. 

(5)  Participation  must  be  continuous. 
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6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

a.  Insurance  attaches  on  acreage  with  an 
adequate  stand: 

(1)  For  the  calendar  year  following  the  year 
of  seeding  on: 

(a)  February  1  for  spring-seeded  forage  in 
California; 

(b)  April  15  for  spring-seeded  forage  in 
Colorado.  Idaho.  Oregon.  Utah  and 
Washington: 

(c)  May  22  for  spring-seeded  forage  in  New 
York.  North  Dakota,  Pennsylvania,  and 
Wisconsin: 

(d)  October  16  for  fall-seeded  forage  in  all 
states  except  California;  or 

(e)  December  1  for  fall-seeded  forage  in 
California. 

(2)  for  subsequent  years  ok 

(a)  October  16  in  all  states  except 
California;  or 

(b]  January  1  in  California, 

b.  Insurance  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  forage  crop; 

(2)  Removal  from  the  windrow  or  the  field; 

(3)  Final  adjustment  of  a  loss;  or 

(4)  The  following  d.ites  of  the  calendar  year 
in  which  the  majority  of  the  forage  is 
normally  harvested: 

(a)  All  states  except  California October  15; 

(b)  California December  31. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss,  you 
must  give  us  written  notice  if: 

(1)  During  the  period  before  harvest,  the 
forage  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  it; 

(2)  You  want  our  consent  to  put  the  acreage 
to  another  use;  or 

(3)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 
Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  forage  and 
given  written  consent.  You  must  notify  us 
when  such  acreage  is  put  to  another  use. 

b.  If  you  are  going  to  claim  an  indemnity  on 
any  unit,  you  must  give  us  notice; 

(1)  Of  probable  loss  at  least  15  days  before 
the  beginning  of  any  cutting  or  immediately, 
if  probable  loss  is  later  determined;  and 

(2)  At  least  5  days  before  any  feeding  of  the 
insured  forage  begins.  The  notice  before 
feeding  must  include  the  number  of  acres 
harvested  and  tons  produced  from  each  unit. 

c.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  forage  which  is 
not  to  be  harvested. 

d.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  forage  on  the 
unit; 

(2)  Final  harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 


b.  We  will  not  pay  any  indemnity  unless 
you;- 

(1)  Establish  the  total  production  of  forage 
on  the  unit  and  that  any  loss  of  production 
has  been  directly  caused  by  one  or  more  of 
the  insured  causes  during  the  insurance 
period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  forage  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4]  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  and  not  on  the  actual  information 
determined.  Ail  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
production. 

(1)  Any  production  from  volunteer  plants 
growing  in  the  forage  will  be  counted  as 
forage  on  a  weight  basis. 

(2)  Appraised  production  to  bfe  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  forage  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(3)  When  forage  is  harvested  as  other  than 
air-dry  hay,  the  production  to  count  will  be 
adjusted  to  the  equivalent  of  air-dry  hay. 

(4|  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
forage  becomes  general  in  the  county; 

(b)  Harvested;  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(5)  We  may  determine  the  amount  of 
production  of  any  unharvested  forage  on  the 
basis  of  field  appraisals  conducted  after  the 
normal  time  for  each  cutting  for  the  area. 

(6)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  forage  is 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78. 
"Request  to  Exclude  Hail  and  Fire." 

(7)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

F.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 


States  District  Court  under  the  provisions  of  7 
U.S.C  15081c]  You  must  bring  suit  within  12 
months  of  the  dale  notice  of  denial  is 
received  by  you 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  the  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorneys  fee.  or 
other  charges  in  connection  with  any  claim 
for  indemnity  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ullimateK  found  to  be  due  by  us  ot 
by  a  final  ludgment  from  and  including  the 
61st  day  af'er  the  date  you  sign,  dale  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  year  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  19"8  (41  use.  611).  and  published  in  the 
Federal  Register  semi-annually  on  or  about 
[anuarv  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  insurance  attaches  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person(s]  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of; 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance;  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
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(<>rm  rfnd  with  our  approval.  The  as.signee 
ivill  have  the  right  to  submit  the  loss  notices 
and  furm.s  required  by  the  contract 

13.  Subrogation.  (Reco\(.'ry  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  otlu-r  than  us. 
>(ui  must  do  all  you  can  to  preserve  any  such 
njihls.  If  we  pay  you  for  your  loss,  then  >  our 
nght  or  recovery  will  at  our  option  belong  to 
IS  If  we  recover  more  than  we  pa:d  you  plus 
"■iT  (  xpenses,  the  excess  will  be  paid  to  you. 

14  Records  and  access  to  farm. 

You  must  keep,  for  2  years  after  tlie  time  of 
loss,  records  of  the  harvesting,  storage, 
shipments,  sale,  or  other  disposition  of  ail 
forage  produced  fin  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contr  let:  Cancellation  and 
termin.ilion 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  nut  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  ear  h  succeeding  crop  year  unless 
canceled  or  te.-niinated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  before 
the  cancellation  dute.  If  you  show,  prior  to 
the  cancellation  date,  to  our  satisfaction,  that 
records  are  unavailable  due  to  conditions 
beyond  your  control,  such  as  fire,  flood,  or 
other  natural  disaster,  the  Field  .Actuarial 
Office  may  assign  a  yield  for  that  year. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  sui:h 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  such  claim:  or 

(21  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
nepartment  of  .Agriculture  will  be  the  date 
b(ith  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 
are: 


State 


Cancellation  I   ^^^S^jf" 
-a,.         I      dale  lof 

I  mdeWedness 


All  Slates. I  Oct  31 . 


Nov.  30 


i  If  >ou  uif  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  .in  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  ew'nt  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
I  rop  vear  and  terminate  at  the  end  thereof. 


Death  of  a  partner  in  a  partnership  will 

dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  lointly.  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 
g.  The  contract  will  terminate  if  no 
prenv.iim  ;s  earned  for  5  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected  All  contract  changes 
will  be  available  at  your  service  office  by 
May  31  preceding  the  cancellation  date. 
Acceptance  of  any  changes  will  be 
conclusively  presumed  \n  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  forage  production  crop 
insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  forage  production  insurance  in  the 
county. 

b.  "Alfalfa"  means  a  pure  stand  of  alfalfa 
or  a  stand  of  alfalfa  and  grass  in  which  60 
percent  or  more  of  the  ground  cover  is  alfalfa. 

c.  "Alfalfa-grass  mixture  '  means  a  mi.xed 
stand  of  alfalfa  and  grass  in  which  alfalfa 
comprises  more  than  25  percent  but  less  than 
60  percent  of  the  ground  cover. 

d.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  l?y  the  actuarial 
table. 

e.  "Crop  year"  means  the  period  from  the 
date  insurance  attaches  until  harvest  is 
normally  completed  and  will  be  designated 
by  the  calendar  year  in  which  the  majority  of 
the  forage  is  normally  harvested. 

f.  "Cutting"  means  the  jeverance  of  the 
forage  plant  from  the  land  for  the  purpose  of 
livestock  feed. 

g.  "Forage"  means  Alfalfa.  Alfalfa  Grass- 
mixture  or  Grass-mixture. 

h.  "Grass-mixture"  means  a  mixed  stand  of 
locally  recognized  forage  grasses  and  alfalfa 
in  which  alfalfa  comprises  less  than  25 
percent  of  the  ground  cover. 

i.  "Harvest"  means  the  removal  from  the 
windrow  or  field. 

j.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  in  the  actuarial  table. 

k.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

I.  "Loss  ratio"  means  the  ratio  of 
indcmnity(ies)  to  premium(s). 

m.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

n.  "Service  office"  means  the  office 
servicing  your  contract  af  shown  on  the 


application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

o.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  forage 
production  or  a  share  of  the  proceeds 
therefrom. 

p.  "Unit"  means  all  insurable  acreage  of 
forage  in  the  county  on  the  date  insurance 
attaches: 

(1)  In  which  you  have  a  TOO  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  ^  another  entity  on  a  share  basis 
Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  forage  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Units  will 
be  determined  when  the  acreage  is  reported. 
Errors  in  reporting  such  units  may  be 
corrected  by  us  when  adjusting  a  loss.  We 
may  consider  any  acreage  and  share  thereof 
reported  by  or  for  your  spouse  or  child  or  any 
member  of  your  Iwusehold  to  be  your  bona 
fide  share  or  the  bona  fide  share  of  any  other 
person  having  an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  prov  isions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing,  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington.  D.C.  on  [aniiarv  1, 
1985 

Approved  by: 
Merrill  W.  Sprague. 
Manaficr. 

Dated:  March  25, 1985. 
Peter  F.  Cole, 

Secretary:  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  85-7459  Filed  3-2ft-«.5;  8:45  am| 
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Corporation.  USDA. 
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SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Barley  Crop  Insurance 
Regulations  (7  CFR  Part  419).  effective 
for  the  1986  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  to 
provide  for:  (1)  changing  to  a  mandatory 
"Actual  Production  History"  (APH) 
basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records; 
(2)  changing  the  method  of  computing 
indemnities  when  acreage,  share  or 
practice  is  underreported:  (3)  changing 
the  cancellation  and  termination  dates 
and  filing  dates  in  certain  counties:  (4) 
clarifying  certain  sections  of  the  policy 
with  regard  to  mechanically  seeded 
acreage  and  availability  of  the  Late 
Planting  Agreement  Option;  (5)  adding  a 
definition  of  "Loss  ratio:"  and  (ti) 
deleting  Appendix  A.  The  authority  for 
the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended. 

DATES:  Written  comments,  data,  and 

opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  29, 1985, 
to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  may  be  sent  to  the  Office 
of  the  Manager,  Federal  Crop  Insurance 
Corporation.  Room  4096.  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  D.C..  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  1  his 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectivness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
January  1, 1990. 

Merritt  W.  Spraguc.  Manager.  FCIC, 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  an  annual  effect  on  the 
economy  of  Si 00  million  or  more:  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region:  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets:  and  (2)  will  not  increase 


the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  in  which  this 
proposed  rule  applies  are;  Title — Crop 
Insurance:  .Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
barley  policy  are: 

1.  Section  2.d.(4) — Add  a  stipulation  to 
the  policy  language  to  clarify  that  the 
Late  Planting  Agreement  Option  is 
available  only  for  use  on  spring-planted 
crops. 

2.  Section  2.d.(7) — Clarify  when  the 
barley  may  be  insured  if  seeded  by 
airplane  or  broadcast. 

3.  Section  5. a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis,  and  coverages  will 
therefore  reflect  the  actual  production 
history  of  the  crop  on  the  unit.  Insureds 
with  good  loss  experience  who  are  now 
receiving  a  premium  discount  are 
protected  since  they  will  retain  any 
discount  under  the  present  schedule 
through  the  1990  crop  year  or  until  their 
loss  experience  causes  them  to  lose  the 
advantage,  whichever  is  earlier. 

4.  Section  5. — Remove  the  provisions 
for  transfers  of  insurance  experience 
and  for  premium  computation  when 
insurance  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

5.  Section  9.d. — Allow  the  guarantee 
only  on  the  acreage,  share,  or  practice 
reported  but  credit  production  on  the 
acreage,  share,  or  practice  actually 
planted  if  the  acreage,  share  or  practice 
reported  results  in  a  premium  less  than 
the  acreage,  share  or  practice  actually 
planted.  When  acres  are  underreported, 
the  production  from  all  acres  will  be 
applied  against  the  reported  acres  in 
calculating  indemnities.  This  change  will 
reduce  the  indemnities  when  acres  are 


underreported  and  will  reduce  the 
complexity  of  calculations. 

6.  Section  15. c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  proposed  change  to 
mandatory  APH. 

7.  Section  15. e — Change  cancellation 
and  termination  dates  from  August  31  to 
September  30  for  New  Mexico  except 
Taos  County:  Oklahoma  and  Texas. 
Also,  change  only  the  cancellation  date 
from  August  31  to  September  30  for 
several  southeastern  Colorado  counties 
and  Kansas.  These  changes  are  made  to 
more  closely  conform  to  harvest  practice 
in  those  areas. 

8.  Section  16 — Change  the  filing  date 
for  contract  changes  from  May  31  to 
June  30  preceding  the  cancellation  date 
for  all  counties  other  than  those  with  an 
April  15  cancellation  date.  This  change 
is  made  to  coincide  with  the  extension 
of  cancellation  dates. 

9.  Section  17.g. — Add  a  definition  for 
the  term  "Loss  Ratio"  to  clarify  its  use  in 
Section  5. 

10.  In  addition  to  the  policy  changes. 
FCIC  also  proposes  to  eliminate  the 
codification  of  Appendix  A.  Federal 
Crop  Insurance  for  Barley  has  been 
expanded  into  almost  all  counties  where 
barley  is  produced.  FCIC  service  offices 
will  be  able  to  advise  a  producer  if 
barley  insurance  is  offered  in  a  county. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  da>  s  after 
publication  in  the  Federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager.  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building, 
U,S.  Department  of  Agriculture, 
Washington.  DC  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  419 

Crop  insurance.  Barley, 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  US  C  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Barley  Crop  Insurance  Regulations 
(7  CFR  Part  419).  effective  for  the  1986 
and  succeeding  crop  years,  to  read  as 
follows: 
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PART  419— BARLEY  CROP 
INSURANCE  REGULATIONS 

Sobpart— Refutations  for  the  1986  and 
Succeeding  Crop  Years 

Sw- 

4l<i  1     .X^.tihibility  I't  liiirli  V  crop  Insurance 
4m  2     i'ri  niium  rrftes.  production  gUciranlfos. 

cijvLTjge  levels,  iind  prices  at  whif:h 

iiukmn;tiHS  shiill  Ik;  compiili'd 
■JIM:)     OMB  conlrol  mimlurs 
■J19.4     Cfpditors 
419.5     Goud  f.iith  reliance  on 

misreprcsenKiiion. 
41>i{.    The  contract, 
liu  -     The  application  and  poli(  >. 

\ulhotUy:  Sees.  50G.  516.  Puh.  L  75-4:«.  52 
■-.!;, 1.  r.;.  rr  as  amended  (7  l!.S.C.  1506.  1516). 

Subpart — Regulations  for  the  1986  and 
Succeeding  Crop  Years 

;419. 1     Avaiiability  of  barley  crop 
insurance. 

li.buranc.e  sh.ill  be  offered  uutlei  the 
provisions  of  this  subpart  on  barley  in 
(oiinties  within  the  limits  prescribed  by 
-md  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act.  as 
amended.  The  counties  sh.dl  Ik; 
(lesiynateci  liy  the  Munajier  of  the 
Corporation  Iiom  those  approved  by  the 
Hoard  of  Directors  of  the  Corporation 

5  419.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wtiich  Indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  ouarantoes, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
barley  which  will  be  included  in  the 
actuarial  table  on  file  in  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year, 

(b)  At  the  time  the  application  for 
Insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

^  419.3    OIMB  control  numt>ers. 

I'he  inf(^rni<i;ion  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  419)  have  lieen 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  L'  S.C  Ch.ipter  35  and  have  been 
.ssigned  OMB  \os,  O.'iti.MMMl.'l  and  05f>.'J- 
()0()~ 

*  419.4     Creditors. 

•An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transferor 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
iinder  the  contract. 


t^  419,5    Good  faith  reliance  on 
misrepresentation. 

.\otu  ithstanding  any  other  provision 
of  the  barley  insurance  contract, 
whenever: 

(a)  An  insured  undef  a  contract  of 
crop  insurance  entered  into  under  the.se 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums:  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  ha^e  been 
complied  with  or  waived^and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  5100,000.00. 
finds  that:  (1)  An  agent  or  employee  of 
the  Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice:  (2)  said  insured  relied  thereon  in 
good  faith;  and  (3)  to  require  the 
payment  of  the  additional  premiums  or 
to  deny  such  insured's  entitlement  to  the 
indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto. 

Requests  for  relief  under  this  section 
must  be  submitted  to  the  Corporation  in 
writing 


The  insurance  confrjict  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  barley  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices.  . 

§  419.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  barley  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  deteripination  that  the 


insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county. 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications, 

(c)  In  accordance  with  the  provisu>ns 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  barley 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400,37,  400.38)  and  may  be  amended 
from  time  to  lime  for  subsequent  crop 
years.  The  provisions  of  the  Barley 
Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  ACRICL'LTL'RE 

Federal  Crop  Insurance  Corporation 

Du:iv\ — Cn>p  Insurance  Policy 

(This  is  a  continuous  contract  Refer  to 
Section  15.) 

AGRFJAlF.Vr  TO  I.NSL'RE;  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  fmm 
the  following  causes  occurring  within  the 
Insurance  period: 

(1)  Adverse  weather  conditions; 

(::)  Fire; 

(3)  Insects: 

(4)  Plant  disease; 

(5)  Wildlife; 

(6)  Earthquake: 

(7)  Volcanic  eruption-  or 

(H)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting: 

unless  those  cause  are  excepted,  excluded,  or 
limited  by  the  actuarial  table  or  section  ^'e|7). 


Federal  Register  /  Vol.  50.  No.  61   /   Friday.  Mctrch  ^9,  1985  ;   Proposed  Rules 


12553 


b.  We  will  not  insure  HHainst  any  loss  of 
production  due  to; 

(1)  The  neglect,  misniiiniiyement.  or 
wrongdoinj<  of  you.  any  member  of  your 
household,  your  tenants,  or  employees; 

(2)  The  fdilure  to  follow  recognized  good 
barley  farming  practices; 

(3)  The  impoundment  of  water  by  any 
governmental,  pobhc.  or  private  dam  or 
reservior  project;  or 

|4)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2  Crop,  acreage,  and  share  insured. 

a  The  crop  insured  will  be  barley  planted 
for  harvest  as  grain,  grown  on  insured 
acreage,  and  for  which  a  guarantee  and 
premium  rate  are  provided  by  the  a(;tuanal 
table.  A  mixture  of  barley  with  either  oats  or 
wheat  or  both  planted  for  harvest  as  grain 
may  also  be  insured  if  provided  for  by  the 
actuarial  table.  The  producton  from  such 
mixture  will  be  considered  as  barley  on  a 
weight  basis. 

b.  The  acreage  insured  for  each  crop  year 
will  be  barley  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  deterniined  by  us.  whichevei  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  barley  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage; 

(1)  If  the  farming  practices  carried  out  art 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established; 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3: 

{3|  Which  is  destroyed,  it  is  practical  to 
replant  to  barley,  and  such  acreage  is  not 
replanted; 

(4)  Initially  plan'ed  after  the  final  planting 
date  contained  in  the  actuarial  table  unless 
(for  spring-planted  barley  only)  you  agree,  in 
writing,  on  our  form  to  coverage  reduction: 

(5)  Of  volunteer  barley; 

(6)  Planted  to  a  type  of  variety  of  barley 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial-table; 

(7)  On  which  the  seed  has  not  been 
mechanically  incorporated  into  the  soil 
unless  provided  for  in  the  actuarial  table;  or 

(ft)  Planted  with  another  crop  except  as 
provided  in  section  2a. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  iriigaled  only  the 
acreage  for  which  you  have  adequate 
faclities  and  water,  at  the  lime  of  planting,  to 
carry  out  a  good  barley  irrigation  practice; 
and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  barley  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoid.ible  cause  occurring  after 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 

f.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured 


unless  we  agree,  in  writing,  to  insure  such 
acreage. 

g.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form; 

a  All  the  acreage  of  barley  in  the  county  in 
w  hich  you  have  a  share; 

b  The  practice;  and 

c.  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable  You  must  report  if  you 
do  not  have  a  share  in  any  barley  planted  in 
the  county  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  n^port 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guaranteed,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  '*<!%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  barley  policy  in  effect 
for  the  1985  crop  year,  you  will  continue  to 
receive  the  benefit  of  that  reduction  subject 
to  the  following  conditions: 

(1)  .\o  premium  reduction  will  be  retained 
after  the  1990  crop  year. 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience. 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year. 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply. 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 


7.  Insurance  period. 

a.  Insurance  attaches  when  the  barley  is 
planted  except  that,  in  counties  with  an  April 
15  cancellation  date,  insurance  on  fall- 
planted  barley  attaches  April  16  following 
planting  if  there  is  an  aciequatf  stand  on  this 
dale  to  produce  a  normal  crop. 

b.  Insurance  ends  at  the  earliest  of: 
(1)  Total  dest.'urlion  of  the  barley; 

|2)  Combining,  threshing,  harvesting  for 
silage  or  hay.  or  removal  from  the  field: 

(3)  Final  adjustment  of  a  loss;  or 

(4)  The  following  dates  of  the  calendar  year 
in  which  the  barley  is  normally  harvested: 

(a)  Alaska September  25; 

(b)  All  other  states October  31. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss; 

(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
barley  on  any  unit  is  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  it; 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use;  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  barley  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant.  You 
must  notify  us  when  such  acreage  is  put  to 
another  use. 

(2)  You  must  give  us  notice  at  least  15  days 
before  the  beginning  of  harvest  if  you 
anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given  A 
representative  sample  of  the  unharvested 
barley  (at  least  10  feet  wide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  dale  of  notice 
unless  we  give  you  written  consent  to  harvest 
the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  30  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  barley  on  the 
unit: 

(b)  Harvest  of  the  unit;  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  barley  which  is 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnit\ . 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of; 

(1)  Total  destruction  of  the  barley  on  the 
unit; 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  W'e  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  barley 
on  the  unit  and  that  2r\\  loss  of  production 
has  lieen  directly  caused  by  one  or  more  of 
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the  insured  causes  during  the  insurance 
period:  and 

(2)  Furnish  nil  information  we  require 
concernm)^  the  loss. 

c.  The  indemnity  will  be  determirjed  on 
each  unit  by 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  barley  to  be  counted  (see 
section  9e): 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(41  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  m  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  and  n(;t  on  the  actual  information 
determined.  All  production  from  insurable 
acreage,  wheiher  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  (bushels)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(11  Mature  barley  production  which 
otherwise  is  nut  eligible  for  quality 
adjustment  will  be  reduced  .12  percent  for 
each  .1  percentage  point  of  moisture  in  excess 
of  14.5  percent:  or 

(2)  Mature  barley  production  which,  due  to 
insurable  ca.ises.  has  a  test  weight  of  less 
than  40  pounds  per  bushel  or.  as  determined 
by  a  gram  grader  licensed  by  the  Federal 
Gram  Inspection  Service  or  under  the  United 
Stales  Warehouse  Act:  cimlains  less  than  85 
percent  sound  barley;  more  than  8  percent 
damaged  kernels:  mere  than  35  percent  thin 
barley:  more  than  5  percent  black  barley;  or 
is  smutty,  garlicky,  or  ergoty.  will  be  adjusted 
by; 

(a)  Divuiing  the  value  per  bushel  of  the 
insured  barley  by  the  price  per  bushel  of  U.S. 
No.  2  barley:  and  multiplying  the 

(b)  Result  by  the  number  of  bushels  of  such 
barley. 

The  applicable  price  for  No.  2  barley  will 
be  the  local  marlvel  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  the 
insured  barley  is  sold. 

(3)  Any  harvested  production  from  other 
volunteer  plants  growing  in  the  barley  will  be 
counted  as  barley  on  a  weight  basis. 

(4)  Apprrsed  production  to  be  counted  will 
include: 

(a)  Polentidl  production  lost  due  to 
iminsured  cjuses  and  failure  to  follow 
recognized  good  barley  farming  practices; 

|l>|  Not  less  th.in  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

((  )  Any  unharvesled  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  fur  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(■:i)  Not  put  to  another  use  before  harvest  of 
li.irley  bcomes  general  in  the  county; 

(hi  Harvested;  or 

|c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

|»il  The  amount  of  production  of  any 
unh.irvested  barley  may  be  determined  on 


the  basis  of  field  appraisals  conducted  after 
the  end  of  the  insurance  period. 

(7)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  barley  is 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  To  Exclude  Hail  And  Fire." 

(8)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fee,  or 
other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  use.  611),  and  published  in  the 
Federal  Register  semi-annually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  barley  is  planted  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person(s)  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of; 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance;  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  viodance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  whjph  such  act  or 
omission  occurred. 


11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  parly  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  2  years  after  the  time  of 
loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all 
barley  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  crop  year  by  giving  written 
notice  on  or  before  the  cancellation  date 
preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  to  us,  on  or  before  the 
cancellation  date,  satisfactory  records  of 
production  for: 

(1)  The  previous  crop  year  in  counties 
having  an  April  15  cancellation  dale; 

(2)  The  year  prior  to  the  previous  crop  year 
in  all  other  counties. 

If  you  show,  prior  to  the  cancellation  date, 
to  our  satisfaction,  that  records  are 
unavailable  due  to  conditions  beyond  your 
control,  such  as  fire, flood,  or  other  natural 
disaster,  the  Field  Actuarial  Office  may 
assign  a  yield  for  that  year. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due; 

(1)  If  deducted  for  an  indemnity  will  be  the 
date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
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lioth  such  other  paymeni  and  setoff  arp 
approved. 

e.  The  CHncellHtion  and  termination  dates 
are: 


Stale  and  county 


Canceoalion 


Kii  Canton.   Lincoln.   Elbert.   El  I  Sept  30  Nov  30. 

Paso.     Pueblo.     Las    Animas  , 

Counties.    Colorado    am)    aH  j 

C;o<orado  counties  south  and 

oast      thereol.      Connecticut: 

Kansas     Massactiusetts.    and 

New  Yorli 
New      Mexico      except      Taos    Sept  30     SopI  30 

County     Oklahoma.    Missouri; 

Illinois  Indiana.  Ohio.  Pennsyl- 
vania.   New    Jersey:    and    aR 

states  south  and  east  tfioreol 
Ari?ciia.    California:    Clark,    and  ,  Oct  3i  Nov  30 

Nyfe  Counties,  Nevada 
All  other  Colorado  counties;  sH  I  Apr   15  uApf   15 

ether  Nevada  counties.  Taos 

County.   New  Mexico  and  all 

oltier  Stales 


Termina 
lion  date 


f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Heath  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

IB.  Contract  changes. 

We  may  change  any  of  the  terms  and 
firovisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  dale  for  counties  with  an  April 
15  cancellation  date  and  by  June  30  preceding 
the  cancellation  dale  for  all  other  counties. 
Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  fhe  contract. 

17.  Meaning  of  terms. 

Kor  the  purposes  of  barley  crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  barley  insurance  in  the  country. 

b.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 

c.  "Crop  year"  means  the  period  within 
which  the  barley  is  normally  grown  and  will 
be  designated  by  the  calendar  year  in  which 
the  barley  is  normally  harvested. 


d.  "Harvest"  of  barley  on  the  unit  mcan« 
combining,  threshing,  or  cutting  for  hay  or 
silage. 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

f.  "Insured"  means  the  person  who 
submitted  the  application  accepted  bj,  us. 

g.  "Loss  ratio"  means  the  ratio  of 
indemnity(ies)  to  premium(s). 

h.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate. 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  Stale,  a 
political  subdivision  of  a  Slate,  or  any  agency 
thereof, 

i.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

j.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  barley 
or  a  share  of  the  proceeds  therefrom. 

k.  "Unit"  means  all  insurable  acreage  of 
barley  in  the  county  on  the  date  of  planting 
for  the  crop  year: 

(1)  In  which  you  have  a  100  percent  share: 
or 

[2]  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  barley  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office  or  by  written 
agreement  with  us.  Units  will  be  determined 
when  the  acreage  is  reported.  Errors  in 
reporting  units  may  be  corrected  by  us  to 
conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
servic;e  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington.  D.C..  on  January  1. 
1985. 


Approved  by; 
Merrill  W  Spr.i^ivin. 
M(iii<i};fr. 

Dated:  March  25. 1985. 
Peter  F.  Cole. 

Si'cnldry.  Ffcicrcil  Crop  Insunincf 
Corporation. 

II'R  Doc.  85-74.i8  Kiled  3-28-85;  8:45  am] 
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7  CFR  Part  418 


IDoc   No    192781 


Wheat  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Cdipiiiation.  USDA. 
action:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Wheat  Crop  Insurance 
Regulations  (7  CFR  Part  418).  effective 
for  the  1986  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  to 
provide  for:  (1)  Changing  to  a  mandatory 
"Actual  Production  History"  (APF4) 
basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records; 
(2)  changing  the  method  of  computing 
indemnities  when  acreage,  share  or 
practice  is  underreported:  (3)  changing 
the  end  of  the  insurance  period,  the 
cancijllation  and  termination  dates  and 
filing  dates  in  certain  counties;  (4) 
clarifying  certain  sections  of  the  policy 
with  regard  to  mechanically  seeded 
acreage  and  availability  of  the  Late 
Planting  Agreement  Option;  (5)  adding  a 
definition  of  "Loss  ratio:"  and  (6) 
deleting  Appendix  A.  The  authority  for 
the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  29,  1985. 
to  be  sure  of  consideration, 

ADDRESS:  Written  comments  on  this 
proposed  rule  may  be  sent  to  the  Office 
of  '.he  Manager.  Federal  Crop  Insurance 
Corporation.  Room  4096.  South  Building. 
U.S.  Department  of  Agriculture. 
Waiihington.  DC.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

i'L'.f;  F.  Cuie.  Secre;ar\,  leuciai  Crop 
Insurance  Corporation.  U.S.  Dcpiirtment 
of  Agriculture,  Washington.  DC.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  T'\S 
action  hns  bee.n  rt'\u'wed  undi..'-  L'SU.-\ 
procedures  established  b\  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need. 
currency,  clarilv,  and  effectiveness  of 
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these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
December  31.  1990. 

Merritt  W.  Sprague.  Manager.  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  E.xecutive 
Order  N'o.  12291  because  it  will  not 
result  in;  (a)  An  annua!  effect  on  the 
economy  of  SlOO  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Asbistanr.e  Program  to  which  this 
proposed  rule  apply  are:  Title — Crop 
insurance;  .\umber  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  Sec  the  .Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  dune  24.  1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  .^ssessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
wheat  policy  are: 

1.  Section  2.2.(4]— Change  to  clarify 
that  the  Late  Planting  Agreement  Option 
is  available  only  on  spring-planted 
crops. 

2.  Section  2.d(7) — clarify  when  the 
wheat  may  be  insured  if  seeded  by 
airplane  or  broadcast. 

3.  Section  5. a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis,  and  coverages  will 
therefore  reflect  the  actual  production 
history  of  the  crop  on  the  unit.  Insureds 
with  good  loss  experience  who  are  now 
receiving  a  premium  discount  are 
protected  since  they  may  retain  a 
discount  under  the  present  schedule 
through!  the  1990  crop  year  or  until  their 
loss  experience  causes  them  to  lose  the 
advantage,  whichever  is  earlier. 


4.  Section  5. — Remove  the  provisions 
for  transfers  of  insurance  experience 
and  for  premium  computation  when 
insurance  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

5.  Section  9.d. — Allow  the  guarantee 
only  on  the  acreage,  share,  or  practice 
reported  but  credit  production  on  the 
acreage,  share,  or  practice  actually 
planted  if  the  acreage,  share  or  practice 
reported  results  in  a  premium  less  than 
the  acreage,  share  or  practice  actually 
planted.  When  acres  are  underreported. 
the  production  from  all  acres  will  be 
applied  against  the  reported  acres  in 
calculating  indemnities.  This  change  will 
reduce  the  indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

6.  Section  15. c. — Add  a  clause  fo 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  proposed  change  fo 
mandatory  APH. 

7.  Section  15. e.— Change  the  August  31 
and  September  15  cancellation/ 
termination  dates  to  September  30.  Also, 
change  only  the  cancellation  date  from 
September  15  to  September  30  for 
several  western  Colorado  counties  and 
some  western  and  central  South  Dakota 
counties.  These  changes  are  made  to 
more  closely  conform  to  harvest 
practices  in  those  areas. 

8.  Section  16. — Change  the  filing  date 
for  contract  changes  from  May  31  to 
June  30  for  all  counties  other  than  those 
with  an  April  15  cancellation  date.  This 
change  was  made  to  coincide  with  the 
extension  of  cancellation  dates. 

9.  Section  17.g.— Add  a  definition  for 
the  term  "Loss  Ratio"  to  clarify  its  use  in 
Section  5. 

10.  In  addition  to  the  policy  changes, 
FCIC  also  proposes  to  eliminate  the 
codification  of  Appendix  A.  Federal 
Crop  Insurance  for  Wheat  has  been 
expanded  into  almost  all  counties  where 
wheat  is  produced.  FCIC  service  offices 
will  be  able  to  advise  a  producer  if 
wheat  insurance  is  offered  in  a  county. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager.  Federal  Crop  Insurance 
Corporation.  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250,  during  regular 
business  hours,  Monday  through  Friday. 


List  of  Subjects  in  7  CFR  Part  418 

Crop  insurance,  Wheat. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Wheat  Crop  Insurance  Regulations 
(7  CFR  Part  418).  effective  for  the  1986 
and  succeeding  crop  years,  to  read  as 
follows: 

PART  418— WHEAT  CROP  INSURANCE 
REGULATIONS 

Subpart— Regulations  for  the  1986  and 
Succeeding  Crop  Years 

Sec. 

418.1  Availability  of  wheat  crop  insurance. 

418.2  Premium  rates,  production  guarantees. 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

418.3  OMB  control  numbers. 

418.4  Creditors. 

418.5  Good  faith  reliance  on 
misrepresentation. 

418.6  The  contract. 

418.7  The  application  and  policy. 

Authority:  Sees.  506.  516.  Pub.L  75-^30.  52 
Stat.  73,  77  as  amended  (7  U.S.C.  1506, 1516). 

Subpart- Regulations  for  the  1986  and 
Succeeding  Crop  Years 

§418.1    Availability  of  wheat  crop 
insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  wheat  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act.  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  418.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wtilcti  Indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for  wheat 
which  will  be  included  in  the  actuarial 
table  on  file  in  applicable  service  offices 
for  the  county  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  418.3    OMB  control  numbers. 

The  information  collection 
requirements  contained  in  these 
regulations  [7  CFR  418)  have  been 
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approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Nos.  0563-0003  and  0563- 
0007, 

§418.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transferor 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§418.5     Good  faith  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  wheat  insurance  contract, 
whenever:  (a)  An  insured  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation  (1)  is 
indebted  to  the  Corporation  for 
additional  premiums;  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived:  and  (b)  the 
Board  of  Directors  of  the  Corporation,  or 
the  Manager  in  cases  invoking  not  more 
than  $100,000.00.  finds  that;  (1)  An  agent 
or  employee  of  the  Corporation  did  in 
fact  make  such  misrepresentation  or 
take  other  erroneous  action  or  give 
erroneous  advice:  (2)  said  insured  relied 
thereon  in  good  faith:  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Requests  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§418.6     The  contract. 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation,  The 
contract  shall  cover  the  wheat  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 


§418.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
fo.'-m  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  wheat  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  pcriof  of 
such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  wheat 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  part  400 — General 
Ad.Tiinistrative  Regulations  (7  CFR 
400.37.  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Wheat 
Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  to  as  follows: 

DEPARTME.NT  OF  .AGRICL  LTL  RE 

Federal  Crop  Insurance  Corporation 

Wheat — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 
Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 


(1)  Adverse  weather  conditions: 

(2)  Fire: 

(3)  Insects: 

(4)  Plant  disease: 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption:  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting; 

unless  those  causes  are  excepted,  excluded, 
or  limited  bv  the  actuarial  table  or  section 
9e(7). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants,  or  employees; 

(2)  The  failure  to  follow  recognized  good 
wheat  farming  practices; 

(3)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project:  or 

(4)  Any  cause  not  speciRed  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  wheat  planted 
for  harvest  as  grain,  grown  on  insured 
acreage,  and  for  which  a  guarantee  and 
premium  rate  are  provided  by  the  actuarial 
table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  wheat  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us.  whichever  we  elect. 

c.  The  insured  shdre  will  be  your  share  as 
landlord,  owner-operntor,  or  tenant  in  the 
insured  wheat  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established: 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3: 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  wheat,  and  such  acreage  is  not 
replanted; 

(4)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table  unless 
(for  spring-planted  wheat  only)  you  agree,  in 
writing,  on  our  form  to  coverage  reduction; 

(5)  Of  volunteer  wheat: 

(6)  Planted  to  a  t\  pe  or  variety  of  wheal  not 
established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table: 

(7)  On  which  the  seed  has  not  been 
mechanically  incorporated  into  the  soil 
unless  provided  for  in  the  actuarial  table:  or 

(8)  Planted  with  another  crop- 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  of  planting,  to 
carry  out  a  good  wheat  irrigation  practice; 
and 

(2)  Any  loss  of  production  caused  by 
failure  lo  carrj'  out  a  good  wheal  irrigation 
practice,  except  failure  of  the  water  supply 
due  to  an  unavoidable  cause  occurring  after 
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the  bt'ijlnning  of  planting,  will  be  considered 
as  due  lo  nn  uninsured  cause.  The  f.iiliire  or 
breakdown  of  irrijj.ilion  e(4iiipmenl  or 
facilities  wiil  not  be  considered  as  a  fadure  of 
the  water  supply  from  an  unavoidable  cause. 

f.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

g.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  it  we  advise  vdu  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  return  on  our  form: 

■i  .Ml  the  acreage  of  wheal  in  the  county  in 
whi(  h  you  have  a  sh.^re; 

K>  The  practire:  and 

'    Your  sh  ire  at  the  time  of  planting. 

You  miisi  d''si>^ndfe  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  wheat  planted  in 
the  county.  This  rnport  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  .'Ml 
indemnit:<!s  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report,  if 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practlr.e  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guaran'tics.  covernge  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

n.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting  The  amount 
is  computed  by  multiplying  the  production 
guarr.ntoe  limes  the  price  election,  times  the 
premium  rale,  tidies  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  '•z'i)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  e.xper>ence  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  wheat  policy  in  effect 
for  the  1985  crop  year,  you  will  continue  lo 
receive  the  benefit  of  that  reduction  subject 
lo  the  following  conditions: 

(1)  No  premium  reduction  wiil  be  retained 
after  the  1990  crop  year. 

(2)  The  premium  reduction  will  not  ini;rnase 
because  of  favorable  experience. 

(3)  rhe  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  w  ith  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year. 

(4)  Once  the  loss  ratio  exceeds  .8«),  no 
further  premium  reduction  will  apply. 


|.t)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

a.  Insurance  attaches  when  the  wheat  is 
planted  except  that,  in  counties  with  an  April 
15  cancellation  date,  iniurance  on  fall- 
planted  wheat  attaches  on  April  16  following 
planting  if  there  is  an  adequate  stand  on  this 
date  to  produce  a  norm*l  crop. 

b.  Insurance  ends  at  tfie  earliest  of: 

(1)  Total  destruction  of  the  wheat; 

(2)  Combining,  threshing,  harvesting  for 
silage  or  hay,  or  removal  from  the  field: 

(3)  Final  adjustment  of  a  loss:  or 

|4)  The  following  datgs  of  the  calendar  year 
in  which  wheat  is  normally  harvested: 

|a)  Alaska , September  25: 

(b)  All  other  states „ October  31. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 
(a)  During  the  period  before  harvest,  the 

wheat  on  any  unit  is  damaged  and  you 
decide  not  lo  further  caje  for  or  harvest  any 
part  of  it: 

|b)  You  want  our  consent  to  put  the 
acreage  to  another  use:  or 

(c)  After  consent  to  pel  acreage  lo  another 
use  is  given,  additional  damage  occurs. 
Insured  acreage  may  no»  be  put  to  another 
use  until  we  have  appraised  the  wheat  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  toe  late  to  replant.  You 
must  notify  us  when  sudh  acreage  is  put  to 
another  use.  i 

(2)  You  must  give  us  notice  at  least  15  days 
before  the  beginning  of  jiarvest  if  you 
anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested 
wheat  (at  least  10  feet  v«ide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of  notice 
unless  we  give  you  writjen  consent  lo  harvest 
the  sample.  i 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  gtiing  lo  claim  an 
indemnity  on  any  unit,  we  m.ust  be  given 
notice  not  later  than  30  ^ays  after  the  earliest 
of:  I 

(a)  Total  destruction  (^f  the  wheat  on  the 
unit;  i 

(b)  Harvest  of  the  unit:  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  wiStten  consent  from  us 
before  you  destroy  any  ^f  the  wheat  which  is 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnify  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  compliod  with. 

9-  Claim  for  indemnity, 

a.  .Any  claim  for  indemnity  on  a  unit  must 
be  submitted  lo  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  wheal  on  the 
unit; 

(2)  Harvest  of  the  unit!  or 


(3)  The  calendar  date  for  the  end  nf  ;h. 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  w  h.  at 
on  the  unit  and  that  any  loss  of  produi  tion 
has  been  directly  caused  by  one  or  more  of 
the  insured  causes  during  the  insurance 
period;  and 

(2)  Furnish  all  information  we  rei)i.ire 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  aire.i^e  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  wheat  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  detern^med 
to  be  due.  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  and  not  on  the  actual  information 
determined.  All  production  from  insurahle 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  pro'iuction 
guarantee. 

e.  The  total  production  (bushels)  to  be 
counted  for  a  unit  will  include  a!!  harvested 
and  appraised  production. 

(1)  Mature  wheat  production  wh;.  h 
otherwise  is  not  eligible  for  (juality 
adjustment  will  be  reduced  12  per  .er.I  for 
each  .1  percentage  point  of  moisture  i.".  excess 
of  13.5  percent;  or 

(2)  Mature  wheal  production  which,  due  to 
insurahle  causes,  has  a  test  weight  of  l^ss 
than  53  pounds  per  bushel  or  as  determined 
by  8  grain  grader  licensed  by  the  Federal 
Grain  Inspection  Service  or  under  the  United 
States  Warehouse  Act:  contains  more  than  10 
percent  kernel  damage;  more  than  12  percent 
shrunken  kernels;  more  than  6  green  garUc 
bulblets  or  the  equivalent  of  dry  or  partly  d.-y 
garlic  bulblets  in  a  1000-gram  sampie:  or  is 
smutty  or  ergoty,  will  be  adjusted  by: 

(a)  Dividing  the  value  per  bushel  of  the 
insured  wheat  by  the  price  per  bushel  of  f  S. 
No.  2  wheat:  and 

(b)  Multiplying  the  result  by  the  number  of 
bushels  of  such  wheat. 

The  applicable  price  for  No.  2  wheat  will 
be  the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  the 
insured  wheat  is  sold. 

(3)  Any  harvested  production  from  other 
volunteer  plants  growing  in  the  wheat  will  be 
counted  as  wheat  on  a  weight  basis. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  wheat  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  lo  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(c)  Any  unharvested  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
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consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
wheat  becomes  general  in  the  county; 

(b)  Harvested;  or 

(cj  Further  damaged  b>  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(5)  The  amount  of  production  of  any 
unharvested  wheal  may  be  determined  on  the 
basis  of  field  appraisals  conducted  after  the 
end  of  the  insurance  period. 

[T]  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  wheat  is 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  To  Exclude  Hail  And  Fire." 

(8)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  to  us 

g.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  Uniied 
States  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorneys  fee.  or 
other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  19~8(41  L'S.C.  611).  and  published  in  the 
Federal  Register  semi-annually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  Is 
dissolved  after  the  wheat  is  planted  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
personis)  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

(21  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10,  Concealment  or  fraud. 


U  e  mjy  void  the  contract  on  all  crops 
insured  without  affecting  >our  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  an>  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  2  years  after  the  time  of 
loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all 
wheat  produced  on  each  unit  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  to  us.  on  or  before  the 
cancellation  date,  satisfactory  records  or 
production  for 

(1)  The  previous  crop  year  in  counties 
having  an  April  15  cancellation  date; 

(2)  The  year  prior  to  the  previous  crop  year 
in  counties  having  any  other  cancellation 
date. 

If  you  show,  prior  to  the  cancellation  dale,  to 
our  satisfaction,  that  records  are  unavailable 
due  to  conditions  beyond  your  control,  such 
as  fire,  flood,  or  other  natural  disaster,  the 
Field  Actuarial  Office  may  assign  a  yield  for 
that  year. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 


before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1 )  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  L'nited  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 
are: 


Slate  and  county 


CanoaHation  i  Ternuna. 
date  (ion  dale 


All  Alaska  counties  e«ceoi  those     Apr.  15 

lisied  Oeo*  A.a'nosa  Coie 
fOS-  CosttKa  f^o  G'anoe  ana 
Sagjacne  Cojnt.es  C-oiotaoo 
Ma'ne  Minnesota  Dan*is 
Rooseve'!  Sne'ifla'"  ana 
Valley  Cojn|«s  Montana 
New  Ha'^psnife  No^t- 
Dat^oia  Co'son  Aa'wo'in  ec3 
munos  ^^ajlh  St^tny  Beadle 
Jefaaia  Aj-o'i  Dojgias  anc 
Bon  Hofnmt  Cojnlies  Sout^ 
Dakota  ana  ai'  Soutn  Dakota 
coonties  lying  no^^  ana  eas' 
tne^eot  vemiont  ana  I'en-. 
peaieaj  jacksor  wooa  ^ck 
lage  Aaapa^a  Ou'.aga'nte 
B'Own     ana    Ke*ajn«€    C-Djn 

ties,   Aisconsin   and   ai'   Ais 

consin      cojnltes      north      ano 

west  thefeoi 
All     otne'     Co'o'aoo     counties     Sept  15 

except  those  listed  t*eiow    all 

otner    Iowa    coj"ties    eicepi 

those    iisiea    beiow     Kansas 

Nebraska    New  Memco    0*ia 

homa    T6«3s    ai    otner    Ais 

consin  counites  and  al<  otrier 

stales     encept     those     listed 

tseiow 
Arcnjieta    Cjsiei     Delta    Doio-  •  Sept  30 

'es  Eagle  Ga'^<eia  G'and,  Ut  ] 

P.aia    Mesa   Mo«al   Monteru- 

ma     M-ont'ose     Ouray     Pitkin, 

R.0    B.anco     f^oM.    and    San 

Mig^ei     Counties      Coio'aoc 

ConnecticjT    Ptynouth    Chero- 
kee Buena  Visia  Pocahontas. 

HjrritKlirj:         A'ignt         FranKkn 

Bjt'er  Biao  ^awv  Buchanan. 
Deiawa'e  ano  DjL-jgje  Gooiv 
ues  'owe  and  ali  towa  coun- 
ties nortn  the'ec*  Massachu- 
setts ai;  other  Mor^iar^  coan 
tres  Ne*  >orK  Rhooe  istarxa.  i 
all  other  Scat"  Daiola  coun- 
ties ana  Aycning 

Matanuska  SuS'lna  Cojnty.  '  Ocl  31  

Alaska  Arizona  Cai"Ofhia-  ' 
toano  Ne»rada,  Oregon,  Utah,  , 
and  Washington  | 


Apr   15 


Sepi  IS 


Nov  30, 


r4ov  30 


f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  dale  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 
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It)  Contract  changes. 

We  may  change  any  of  the  terms  nnd 
provisions  of  the  contract  from  year  to  year. 
If  yiiur  price  election  at  which  indemnities 
are  computed  is  no  longer  of.fered.  the 
jciuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected.  Ail 
contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  .for  counties  wth  an  Ap;;! 
15  canf.flLition  date  and  by  June  30  preceding 
thi"  cancellation  date  for  ail  other  counties. 
Acceptance  of  any  charges  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  wheat  crop  insurance: 

a   "Actti.irial  table"  means  the  forms  and 
ril.iteJ  mulcrial  for  the  crop  y^ar  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
reg.irding  wheat  insurance  in  '.he  county 

b.  "County'  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  bv  the  actuarial 
table. 

c.  'Crop  year"  means  the  period  within 
which  the  wheat  is  normally  gmwn  and  will 
be  designated  by  the  calendar  year  in  which 
the  wheat  is  normally  harvested. 

d.  "Harvest"  of  wheal  on  the  unit  means 
combining,  threshing,  or  cutting  for  hay  or 
silage. 

e.  "Insurable  acreage  '  means  the  land 
classified  as  insurable  by  us  and  shown  as 
siii:h  by  the  actuarial  table. 

f.  "Insured"  means  the  pi>rson  who 
submitted  the  application  accepted  by  us. 

g.  "Loss  ratio    means  the  ratio  of 
indemnity(ies|  to  premium(s). 

h.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  busine.ss  enterprise  or  legal 
entity,  and  wherever  applicable,  a  Stale,  or 
any  agency  thereof. 

i.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  fele(;tcd  by  you  or 
designated  by  us. 

j.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  wheat 
or  a  share  of  the  proceeds  therefrom. 

k  "Unit"  means  all  insurable  acreage  of 
whi.-dt  in  the  county  on  the  date  of  pl.inting 
for  the  crop  year: 

(1)  In  which  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  a  cash,  a  fi\ed  commodity 
p  lyniHiit.  or  any  consideration  other  than  a 
share  in  the  wheat  on  such  land  will  be 
considered  as  owned  by  the  lessee.  I^nd 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  apphc.ible  guidelines  on 
file  in  yiiur  service  office  or  by  written 
agreement  wiin  us.  L'nits  will  be  determined 
when  the  acre.ige  is  reported.  Errors  in 
ri'pnrling  units  may  be  corrected  by  us  to 
con'orm  to  applicable  guidelines  when 


adjusting  a  loss.  We  may  consider  any 

acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract, 

19.  Determinations, 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  is  accordance  with  Appeal 
Regulations.  1 

20.  Notices.  1 

All  notices  required  to  oe  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  lime 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington,  DC.  on  January  1, 
198,5, 

Peter  F.  Cole. 

Secretary.  Federal  Crop  ^isurance 
Corporation. 

Dated;  March  25, 1985. 
Approved  by: 
Merritt  W.  Sprague. 

|FR  Doc.  85-7466  Filed  3-^28-85:  8:45  am) 
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7  CFR  Part  427 

1  Doc.  No.  1940S1 


Oat  Crop  Insurance  Regulations 

AGENCV:  Federal  Crop  insurance 
Corporation,  USDA. 
ACTION:  Proposed  rula 

summary:  The  Federal  Crop  Insurance 
Corpor;)tion  (FCIC)  proposes  to  revise 
and  reissue  the  Oat  Crop  Insurance 
Regulations  (7  CFR  Part  427),  effective 
for  the  1986  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  to 
provide  for:  (1)  Changing  to  a  mandatory 
"Actual  Production  History"  (APHl 
basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records; 
(2)  changing  the  method  of  computing 
indemnities  when  acreage,  share  or 
practice  is  underreported;  (3)  changing 
the  cancellation,  termination  and  filing 
dates  in  certain  counties;  (4)  clarifying 
certain  sections  of  the  policy  with 
regard  to  mechanically  seeded  acreage 
and  availablity  of  the  Late  Planting 
Agreement  Option;  (5)  adding  a 


definition  of  "Loss  ratio":  and  (6) 
deleting  Appendix  A.  The  authority  for 
the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  29. 1983. 
to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  may  be  sent  to  the  Office 
of  the  Manager,  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building. 
U.S.  Department  ol  Agriculture, 
Washington.  DC,  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250, 
telephone  (202)  447-3325, 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  L'SD.'\ 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  dale 
established  for  these  regulations  is 
January  1, 1990. 

Merritt  W.  Sprague,  Manager.  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Feder.il 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title — Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  123"2 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  43  FR 
29115  (June  24.  1983). 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  qualify  of 
the  human  environment,  health,  and 
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Scif(!ty.  Therefore,  neither  an 
F.nvironmental  Assessment  ncir  an 
F.nvironmenlal  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
oat  policy  are: 

1.  Section  2.d.(5) — Add  a  stipulation  to 
the  policy  language  to  clarify  that  the 
I.ate  Planting  Agreement  Option  is 
available  only  for  use  on  spring-planted 
crops. 

2.  Section  2.d.(7) — Add  a  section  to 
clarify  the  insurability  of  airplane  or 
broadcast  seeded  acreage  in  some 
instances. 

3.  Section  5. a — Remove  the  Premium 
Adjustment  Tahlt,'.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis,  and  coverages  will 
therefore  reflect  the  actual  production 
history  of  the  crop  on  the  unit.  Insureds 
with  good  loss  expencncc  who  are  now 
receiving  a  premium  distDunt  are 
protected  since  they  may  retain  a 
discount  under  the  present  schedule 
through  the  1990  crop  year  or  until  their 
loss  experience  causes  them  to  lose  the 
advantage,  whichever  is  earlier. 

4.  Section  5. — Remove  the  provisions 
for  the  transfers  of  insurance  experience 
and  for  premium  computation  when 
insurance  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

5.  Section  9.d. — Allow  the  guarantee 
only  on  the  acreage,  share,  or  practice 
reported  but  credit  production  on  the 
acreage,  share,  or  practice  actually 
planted  if  the  acreage,  share  or  practice 
reported  results  in  a  premium  less  than 
the  acreage,  share  or  practice  actually 
planted.  When  acres  are  underreported 
the  production  from  all  acres  will  be 
applied  against  the  reported  acres  in 
calculating  indemnities.  This  change  will 
reduce  the  indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

6.  Section  15. c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  proposed  change  to 
mandatory  APH. 

7.  Section  1.'5  e. — Change  cancellation 
and  termination  dates  from  August  31  to 
September  30  for  New  Mexico  except 
Taos  County:  Oklahoma  and  Texas,  to 
more  closely  conform  to  harvest  in  those 
areas. 

8.  Section  16. — Change  the  filing  date 
for  contract  changes  from  May  31  to 
)une  30  preceding  the  cancellation  date 


for  all  counties  other  than  those  with  an 
April  15  cancellation  date,  to  coincide 
with  the  extension  of  cancellation  dates. 

9.  Section  17. g. — .'\dd  a  definition  for 
the  term  "Loss  Ratio"  to  clarify  its  use  in 
Section  5. 

10.  In  addition  to  the  policy  changes. 
FCIC  also  proposes  to  eliminate  the 
codification  of  Appendix  A.  Federal 
Crop  Insurance  for  Oats  has  been 
expanded  into  almost  all  counties  where 
oats  are  produced.  FCIC  service  offices 
will  be  able  to  advise  a  producer  if  oat 
insurance  is  offered  in  a  county. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register.  All 
written  com.ments  made  pursuant  to  this 
action  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4096.  South  Building.  U.S. 
Department  of  Agriculture,  Washington. 
D.C.  20250,  during  regular  business 
hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  PaH  427 

Crop  insurance,  Oats. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Oat  Crop  Insurance  Regulations  (7 
CFR  Part  427).  effective  for  the  1986  and 
succeeding  crop  years,  to  read  as 
follows; 

PART  427— OAT  CROP  INSURANCE 
REGULATIONS 

Subpart — Regulations  for  the  1986  and 
Succeeding  Crop  Years 

Sec. 

427.1  Availability  of  oat  crop  insurance. 

427.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

427.3  OMB  control  numbers. 

427.4  Creditors. 

427.5  Good  faith  reliance  on 
misrepresentation. 

42-.6    The  contract. 

427.7    The  application  and  policy. 

Authority:  Sees.  506.  516.  Pub.  L  75-430.  52 
Slat.  73,  77  as  amended  (7  b'.S.C.  1506.  1516). 

§  427.1     Availability  of  oat  crop  insurarwe. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  oats  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act,  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 


§  427.2    Premium  rates,  production 
guarantees,  coverage  tevels,  and  prices  at 
which  indemnities  shall  be  computed. 

(a)  The  Manaijfr  shall  establish 
premium  rates,  prculuctum  guaranircs, 
coverage  levels,  and  prices  at  whu  h 
indemnities  shall  be  computed  for  oats 
which  will  be  included  in  the  actuarial 
table  on  file  in  applicable  service  offu.es 
for  the  county  and  which  mav  be 
changed  from  vear  to  year. 

(b)  At  the  time  the  application  for 

insurance  is  made,  the  applicant  will 

elect  a  coverage  level  and  price  at  which 

indemnities  wil!  be  computed  from 

among  those  levels  and  prices  contained 

in  the  ai  tv.anal  table  for  the  crop  year. 
t 

§  427.3    OMB  control  numbers. 

The  itifurnuitiun  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  427)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  prov  isions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  .Nos.  0563-0003  and  0563- 
0007 

§  427.4     Creditors. 

An  intenst  uf  a  person  in  an  insured 
crop  existing  Ijv  v  irtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

tf  427.5     Good  faith  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  oat  insurance  contract,  whenever: 
(a)  An  insured  under  a  contract  of  crop 
insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Ccf-poration  for 
additional  premiums;  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived,  and  (b)  the 
Board  of  Directors  of  the  Corporation,  or 
the  Manager  in  cases  involving  not  more 
than  SUKi.OOO.OG,  finds  that:  (1)  An  agent 
or  employee  of  the  Corporation  did  in 
fact  make  such  misrepresentation  or 
take  other  erroneous  action  or  give 
erroneous  advice:  (2)  said  insured  relied 
thereon  in  good  faith:  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
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relief  the  same  as  if  otherwise  entitled 
thereto.  Requests  for  relief  under  this 
section  must  be  submitted  to  the 
Corpor.ition  in  writing. 

§  427.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  oat  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§  427.7    Ttie  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  oat  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  sub.mitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  di.scontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county, 
by  placing  the  extended  date  on  file  in 
the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the  period 
of  such  extension.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  an  oat 
contract  issued  under  such  prior 
regulations,  without  Ihe  filing  of  a  new 
application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Pari  400— General 
Administrative  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Oat 


insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Oal — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 
Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resuling  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire; 

(3)  Insects; 

(4)  Plant  disease; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
Ihe  beginning  of  planting: 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(7). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

{1}  The  neglect,  mismanagement,  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants,  or  employees; 

(2)  The  failure  to  fcdlow  recognized  good 
oat  farming  practices; 

(3)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project;  or 

(4)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  oats  planted  for 
harvest  as  grain,  oats  planted  in  the  same 
manner  for  harvest  as  silage  or  hay.  and  grain 
mixtures  in  which  oats  are  the  predominant 
grain,  grown  on  insured  acreage  and  for 
which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  oats  planted  on  insurable  acreage  as 
designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us.  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  oats  at  Ihe  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  Planted  with  flax  or  vetch: 

(2)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  Ihe  premiugi  rates  have  been 
established; 

(3)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  Ihe  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 


(4)  Which  is  destroyed,  it  is  practical  to 
replant  to  oats,  and  such  acreage  is  not 
replanted; 

(5)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table  unlnss 
(for  spring-planted  oats  only)  you  agree,  in 
writing,  on  our  form  to  coverage  reduction: 

(6)  Of  volunteer  oats: 

(7)  On  which  the  seed  has  not  mechanically 
incorporated  into  the  soil  unless  provided  for 
in  the  actuarial  table:  or 

(8)  Planted  to  a  type  or  variety  of  oats  not 
established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table. 

elf  insurance  is  provided  for  an  irrigated 
practice: 

(1)  'You  must  report  as  irrigated  only  Ihe 
acreage  for  which  you  have  adequji'.e 
facilities  and  water,  at  the  time  of  planting,  to 
carry  out  a  good  oat  irrigation  practice;  and 

(2)  Any  loss  of  production  caused  by 
failure  to  carry  out  a  good  oat  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  beginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
Ihe  water  supply  from  an  unavoidable  cause. 

f.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

g.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  pr.ictire. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  oats  in  the  county  in 
which  you  have  a  share; 

b.  The  practice:  and 

c.  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  oats  planted  in  the 
county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
esblished  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  b.isis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  wo 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table 

b.  Coverage  level  2  will  apply  if  you  h.ue 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
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r'f(,-mium  rate,  times  the  insured  aurt-Hge. 
times  your  share  at  the  lime  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (I'/i-^.)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starling  on  Ihe 
first  day  of  the  month  following  the  first 
premium  billing  date. 

f..  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  bused  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  oat  policy  in  effect  for 
tl;e  1985  crop  year,  you  will  continue  to 
receive  the  benefit  of  that  reduction  subject 
to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year. 

(2)  The  premium  reduction  w  ill  not  increase 
because  of  favorable  experience. 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
furlhiir  premium  reduction  will  apply. 

(r)|  Participation  must  be  continuous. 

0.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program 
administration  by  the  United  States 
Department  of  Agriculture  or  its  Agencies. 

7.  Insurance  period. 

a.  Insurance  attaches  when  the  oats  are 
planted  except  that,  in  counties  with  an  April 
Iri  cancellation  date,  insurance  on  fall- 
planted  oats  attaches  April  16  following 
planting  if  there  is  an  adequate  stand  on  this 
date  to  produce  a  normal  crop. 

b.  Insurance  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  oats; 

(2)  Combining,  threshing,  harvesting  for 
silage  or  hay,  or  removal  from  the  field; 

(3)  Final  adjustment  of  a  loss;  or 

(4)  The  following  dales  of  the  calendar  year 
in  which  oats  are  normally  harvested: 

(a)  Alaska St;pt.  25; 

|b)  All  other  states Oct.  31. 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 
(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
oats  on  any  unit  are  damaged  and  you  decide 
not  to  further  rare  for  or  harvest  any  part  of 
Ihem; 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use: 

(c)  You  want  to  harvest  the  oats  for  silage 
or  hay.  (after  such  notice  is  given,  we  will 
appraise  the  potential  grain  production.  If  we 
are  unable  to  do  so  before  harvest,  you  may 
harvest  the  crop  provided  representative 
samples  are  left  for  appraisal  purposes):  or 

(d)  After  consent  to  put  acreage  to  anothei 
use  is  given,  additional  damage  occurs. 
Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  oats  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  11  is  too  late  to  replant.  You 
must  notify  us  when  such  acreage  is  put  to 
another  use. 

[2]  You  must  give  us  notice  at  least  15  days 
before  Ihe  beginning  of  har\'est  if  you 
anticipate  a  loss  on  any  unit. 


(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested 
oats  (at  least  10  feet  wide  and  the  entire 
length  of  the  field)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of  notice 
unless  we  give  you  written  consent  to  harvest 
the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  late  than  30  davs  after  the  earliest 
of: 

(a)  Total  destruction  of  the  oats  on  the 
units: 

(b)  Harvest  of  the  unit;  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  written  consent  from  us 
liefore  you  destroy  any  of  the  oats  which  are 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
any  of  Ihe  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  oats  on  the  unit; 

(2)  Harvest  of  the  unit:  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Hstablish  the  total  production  of  oats  on 
Ihe  unit  and  that  any  loss  of  production  has 
been  directly  caused  by  one  or  more  of  the 
insured  causes  during  the  insurance  period: 
and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  thai  total 
production  of  oats  to  be  counted  (see  section 
9e): 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported  and  not  on  the  actual  information 
determined.  All  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  (bushels)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Mature  oal  production  which  otherwise 
is  not  eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  14.0  percent;  or 

(2)  Mature  oat  production  which,  due  to 
insurable  causes,  has  a  test  weight  of  less 
than  27  pounds  per  bushel  or,  as  determined 
by  a  grain  grader  licensed  by  the  Federal 
Grain  Inspection  Service  or  under  the  United 
States  Warehouse  Act.  contains  less  than  80 
percent  sound  oals  or  is  smutty,  garlicky,  or 
erguly.  will  be  adjusted  by: 


(a)  Dividing  the  value  per  bushel  of  the 
insured  oals  b>  the  price  per  bushel  of  L'  S 
No.  2  oats;  and 

(b)  Multiplying  the  result  by  ih"  numl>er  ol 
bushels  of  such  oals. 

The  applicable  price  for  No.  2  oals  will  l)e 
local  market  price  on  the  earlier  of  the  day 
the  loss  is  adjusted  or  the  day  the  insured 
oats  are  sold. 

(3)  Any  harvested  production  from  other 
volunteer  plants  growing  in  the  oals  will  be 
counted  as  oals  on  a  weight  basis. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  oat  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(c)  Any  unharvested  production. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  .Not  put  to  another  use  before  harvest  of 
oats  becomes  general  in  the  county; 

(b)  Harvested:  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 

(6)  The  amount  of  production  of  any 
unharvested  oals  may  be  determined  on  the 
basis  of  field  appraisals  conducted  after  the 
end  of  the  insurance  period. 

(7)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  oats  are 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCl-TH, 
"Request  To  Exclude  Hail  And  Fire 

(8)  The  commingled  production  of  units,  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  hdr\psted  atreiicf'  of  tm  h 
unit. 

f.  You  must  not  abttnuon  anv  rt(,u:dge  lo  us 

g.  You  may  not  sue  us  unless  vou  have 
complied  with  all  policy  provisions  li  a  cmim 
is  denied,  you  may  sue  us  in  the  United 
Slates  District  Court  under  the  provisions  of  7 
U.S.C.  1508(8).  You  must  bring  suit  w.thin  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgement 
against  us.  We  will,  in  no  instance,  be  lidt)le 
for  the  payment  of  damages,  attorney  s  fee.  or 
other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approved  or 
disapprove  such  claim  \\  f  wi'.',  however 
pay  simple  interest  computed  on  the  net 
indemnity  ultimiiteiy  found  to  be  due  tiy  us  or 
by  final  juogment  from  and  including  the  6l8l 
day  after  the  ddte  you  sign,  date  and  sul)mit 
lo  us  the  properly  completed  ciaim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  >our  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  pavment  of 
the  indemnity.  The  interest  rate  wiii  be  thai 
established  by  the  Secretary  of  the  Treasure 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978(41  use  611),  and  published  in  the 
Federal  Register  semi-annually  on  or  about 
January  1  and  [uly  1  The  in'ercs!  rnte  to  be 
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paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  ynu  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entitty  is 
dissolved  after  the  oats  are  planted  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
person(s|  we  determine  to  be  beneficially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  contract  without  regard  to 
any  other  insurance:  or 

[2]  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  For  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  of  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if.  as  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  (he  contract. 

13.  Subrogation  IRecovery  of  loss  from  a 
third  party  1 

Because  you  may  be  able  to  revovery  all  or 
a  part  of  your  loss  from  someone  other  than 
U.S.  you  must  do  all  you  can  to  preserve  any 
such  rights.  If  we  pay  you  for  your  loss,  then 
ynur  right  of  recovery  will  at  our  option 
belong  to  us.  If  we  recover  more  than  we  paid 
you  plus  our  expenses,  the  excess  will  bo 
paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  2  years  after  the  lime  of 
loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all  oats 
produced  on  each  unit  including  separate 
records  showing  the  same  information  for 
production  from  any  uninsured  acreage.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes 
related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termin<ition. 

a.  This  contract  will  be  in  effijct  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  siich  crop 


year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  section  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  you  do 
not  furnish  to  us,  on  or  before  the 
cancellation  date,  satisfactory  records  of 
production  for: 

(1)  The  previous  crop  year  in  counties 
having  an  April  15  cancellation  date; 

(2)  The  year  prior  to  the  previou  crop  year 
in  counties  having  ar^  other  cancellation 
date. 

If  you  show,  prior  to  Ihe  cancellation  date,  to 
our  satisfaction,  that  records  are  unavailable 
due  to  conditions  beyond  your  control,  such 
as  fire,  flood,  or  other  natural  disaster,  Ihe 
Field  Actuarial  Office  may  assign  a  yield  for 
that  year. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  be 
the  date  you  sign  the  claim;  or 

(2)  If  deducted  from  payment  under  another 
program  administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellationiand  tennination  dates 
are:  | 


Stale  and  county 


Cancella- 
tion and 
termination 
dales 


Alabama,  Arkansas.  Florida.  Georgia.  Loursana.  Sept  30 
Mississippi  New  Me«ico  ancept  Taos  County; 
Moth  Carolina,  OniaHorna.  Soutn  Carolina: 
Tennessee;  Tenas,  and  P«tnck,  Franklin,  Pitt- 
sylvania. Camptjell,  Appomattrox,  Fluvanna, 
BucKingham,  Louisa.  Spotsylvania.  Caroline. 
Essex,  and  Westmoreland  Counties.  Virginia 
and  all  counties  east  thereol 

Arizona.  California  except  Ot\  Norte,  HumbokJl.     Oct.  31 
Lassen,    Modoc,    Plumas,    Stiasta,    Siskiyou.  | 
and  Tnnity  Counties  I 

All  other  Calilomia  Counties;  Taos  County,  New     Apr   15 
Mexico,    all   other   Virginia   counties   and   all 
other  slates 

— , i 


f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  changes. 
We  may  change  any  of  the  terms  and 
provisions  of  the  confract  from  year  to  year. 


If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered.  Ihe 
actuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected.  .Ml 
contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  for  counties  with  an  .April 
15  cancellation  dale  and  by  June  30  preceding 
the  cancellation  date  for  all  other  counties. 
Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  oat  crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rales,  prices  for  compullng 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  oat  insurance  in  Ihe  county. 

b.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuarial 
table. 

c.  "Crop  year"  means  the  period  within 
which  the  oats  are  normally  grown  and  will 
be  designated  by  the  calendar  year  in  which 
the  oats  are  normally  harvested. 

d.  "Harvest"  of  oats  on  the  unit  means 
combining,  threshing,  or  cutting  for  hay  or 
silage. 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

f.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

g.  "Loss  ratio"  means  the  ratio  of 
indemnity(ies]  to  premium(s). 

h.  "Person"  means  an  individual. 
partnership,  association,  corporation,  estate, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any  agency 
thereof. 

i.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

j.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  oats  or 
a  share  of  the  proceeds  therefrom. 

k.  "Unit"  moans  all  insurable  acreage  of 
oats  in  the  county  on  the  date  of  planting  for 
the  crop  year: 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  oats  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office  or  by  written 
agreement  with  us.  Units  will  be  determined 
when  the  acreage  is  reported.  Errors  in 
reporting  units  may  be  corrected  by  us  to 
conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
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acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  oi  (he 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington,  D.C.,  on  January  31. 
1985, 

Peter  F,  Cole, 

Secretary,  Federal  Crop  Insurance 
Corporation. 

Dated:  March  25, 1985. 

Approved  by: 
Merrill  W,  Sprague, 

Manager 

|FR  Doc  BS-:467  Filed  3-28-85:  8:45  am] 

BILLING  CODE  3410-Oe-M 


7  CFR  Part  429 

IDoc,  No,  1943S1 

Rye  Crop  Insurance  Regulations 

AGENCY:  lederal  Crop  insurance 
Corporation,  USDA, 
ACTION:  Proposed  rule. 

summary:  Tiie  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
nnd  reissue  the  Rye  Crop  Insurance 
Regulations  (7  CFR  Part  429),  effective 
for  the  1986  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  to 
provide  for:  (1)  Changing  to  a  mandatory 
"Actual  Production  History"  (APII) 
basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records: 
(2)  changing  the  method  of  computing 
indemnities  v\'hen  acreage,  share  or 
practice  is  underrcported:  (3)  changing 
the  cancellation  and  termination  dates 
and  filing  dates  in  certain  counties;  (4) 
adding  a  definition  of  "Loss  ratio";  and 
(5)  deleting  Appendix  A.  The  authority 
for  the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended. 


DATES:  Written  comments,  data,  and 
ouinions  on  this  proposed  rule  must  be 
submitted  not  later  than  April  29, 1985, 
to  be  sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  may  be  sent  to  the  Office 
of  the  Manager,  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture. 
Washington,  DC  20250, 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary-,  Federal  Crop 
Insurance  Corporation,  US.  Department 
of  Agriculture,  Washington,  D,C.  20250. 
teiepone  (202)  447-3325, 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  iir,der  L^SDA 
procedures  established  by  Departmental 
Regulation  No,  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
January  1, 1990, 

Merritt  W,  Sprague.  Manager,  FCIC. 
has  determined  that  this  action  (1)  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  an  annual  effect  on  the 
economy  of  Si 00  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U,S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets;  and  (2)  will  not  increase 
the  Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
proposed  rule  applies  are:  Title-:— Crop 
Insurance;  Number  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
v\'hich  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983), 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act:  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


Other  than  minor  changes  m  language 
and  format,  the  principal  changes  in  the 
rye  policy  are: 

1.  Section  5. a. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis,  and  coverages  will 
therefore  reflect  the  actual  production 
history  of  the  crop  on  the  unit.  Insureds 
with  good  loss  experience  who  are  now 
receiving  a  premium  discount  are 
protected  since  they  may  retain  a 
discount  under  the  present  schedule 
through  the  1990  crop  year  or  until  their 
loss  experience  causes  them  to  lose  the 
advantage,  whichever  is  earlier 

2.  Section  5. — Remove  the  pro\  isions 
for  the  transfers  of  insurance  experience 
and  for  premium  com.putation  vshen 
insurance  has  not  been  continuous. 
Deletion  of  the  Premium  Adjustment 
Table  eliminates  the  need  for  these 
provisions. 

3.  Section  9.d. — Allow  the  guarantee 
only  on  the  acreage,  share,  or  practice 
reported  but  credit  production  on  the 
acreage,  share,  or  practice  actually 
planted  if  the  acreage,  share  or  practice 
reported  results  in  a  premium  less  than 
the  acreiige,  share  or  practice  actually 
planted.  When  acres  are  underreported, 
the  production  from  all  acres  will  be 
applied  against  the  reported  acres  in 
calculating  indemnities.  This  change  will 
reduce  the  indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

4.  Section  15.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  proposed  change  to 
mandatory  APH. 

5.  Section  13. e. — Change  cancellation 
and  termination  dates  for  Nebraska  and 
South  Dakota  from  September  15  to 
Septe.Tiber  30.  These  dates  more  closely 
relate  to  harvest  in  these  arras. 

6.  Section  16. — Change  the  filing  date 
for  contract  changes  from  May  31  to 
June  30  preceding  the  cancellation  date 
to  coincide  with  the  extension  of 
cancellation  dates. 

7.  Section  17. g. — Add  a  definition  for 
the  term  "Loss  Ratio"  to  clarify  its  use  in 
Section  5, 

8.  In  addition  to  the  policy  changes. 
FCIC  also  proposes  to  eliminate  the 
codification  of  .•Appendix  .\  Federal 
Crop  Insurance  for  R_\e  has  been 
expanded  into  almost  all  counties  where 
rye  is  produced.  FCIC  service  offices 
will  be  able  to  advise  a  producer  if  rye 
insurance  is  offered  in  a  county. 
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FCIC  is  soliciting  public  romm.^nl  on 
!his  proposed  rule  for  ,30  diivs  afh'r 
piihliciitiun  in  the  Federal  Rejjiyter 
Written  comments  will  tie  avaiKihie  for 
public  inspection  in  the  Office  of  the 
.Manager  durino  regular  business  hours. 
.Mi)nriay  through  frid.iv. 

List  of  Subjects  in  7  CFR  Part  429 

Cr'jp  insurance.  Rvf. 
Proposed  Rule 

Accordingly,  pursuant  to  the  authority 

contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U  S,C.  I.SOI  et  srq.). 
the  Fed(,Tal  Crop  Insurance  Corporation 
hereby  proposes  to  re\ise  and  reissue 
the  Rye  Crop  insurance  Regulations  (7 
CFR  Part  429).  effective  for  the  19Hfi  and 
succeeding  crop  years,  to  read  as 
follows; 

PART  429  -RYE  CROP  INSURANCE 
REGULATIONS 

Subpart— Regulations  for  the  1986  and 
Ssjcceeding  Crop  Years 

A29A     .Availability  of  rye  crop  insurance. 

4JM  2     Pre.Tiium  rates,  production 

surfrani-'eps,  coverage  levels,  and  prices 
at  which  mdcmnilies  shall  be  i;omputed. 

■4J'i  3     OMB  contrui  numtiers. 

i-'li     Cred;tors. 

4-'M  .J    Good  faith  reliance  on 

111  sr:'p-c.i('n'd'ion. 
■l-l'i  6     'Ihri  contract. 
429.7    The  application  and  policy 

Authorily;  Sees.  .S06.  516,  Pub  L.  rh-iM  .'>2 

Sl.it.  r:).  --  as  .im.T.diMi  ("  I'.S.C.  I.SOtj.  Inlfi). 

Subpart— Regulations  tor  the  1986  and 
Succeeding  Crop  Years 

<}  429.1     Availability  of  rye  crop  insurance. 

Insurance  shall  be  offered  un.i.jr  the 
provisions  of  this  subpart  on  rye  in 
counties  within  the  limits  prescribed  by 
and  in  accord, inre  with  the  provisions  of 
the  Federal  Crop  Insur.mce  Art,  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Hoard  of  Directiirs  of  the  f'orporition. 

S  429.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
whicti  indemnities  shail  be  computed. 

(a)  The  Man,ig»>r  sh.ill  eslablish 
premium  rales,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for  rye 
which  will  be  included  in  the  actuarial 
table  on  file  in  applicable  service  offices 
for  the  county  and  which  may  be 
changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 


among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  429.3    OMB  control  numbers. 

The  infoniidiiorj  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  429)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  No6.  0563-0003  and  0563- 
()0()7. 

§  429.4    Creditors 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contr.Tct. 

§  429  5    Good  faith  rehance  on 
misrepresentJiion. 

Notwithstanding  any  other  provision 
of  the  rye  insurance  contract,  whenever: 

(a)  An  insured  under  a  contract  of 
crop  insurance  entered  into  under  these 
regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Coiporation  for 
additional  premiums:  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived;  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  mora  than  $100,000.00. 
finds  that:  (1)  An  agent  or  employee  of 
the  Corporation  did  in  fact  make  such 
misrepresentation  or  take  other 
erroneous  action  or  give  erroneous 
advice:  (2)  said  injured  relied  thereon  in 
good  faith;  and  (3)ito  require  the 
payment  of  the  additional  premiums  or 
to  deny  such  insuned's  entitlement  to  the 
indemnity  would  not  be  fair  and 
equitable,  such  instured  shall  be  granted 
relief  the  same  as  If  otherwise  entitled 
thereto. 

Requests  for  reliefunder  this  section 
must  be  submitted  to  the  Corporation  in 

writing 

§  429.6    Ttie  contract. 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  rye  crop  as 
provided  in  the  po  icy.  The  contract 


shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  office. 

§  429.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  rye  crop  as 
landlord,  ovvner-opeiator.  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  closing  date  on  file 
in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  application  in  any  county,  by 
placing  the  extended  date  on  file  in  the 
applicable  service  offices  and  publishing 
a  notice  in  the  Federal  Register  upon  the 
Manager's  determination  that  no 
adverse  selectivity  will  result  during  the 
period  of  such  extension.  However,  if 
adverse  conditions  should  develop 
during  such  period,  the  Corporation  will 
immediately  discontinue  the  acceptance 
of  applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  19H6  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  rye 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new- 
application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  .it 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
4i)0..37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Rye 
Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  f.illovvs: 

DEPARTMENT  OF  ACRICt  ITLRE 

Federal  Crop  Insurance  Corporation 

Rye — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Ri'fer  to 
Si'clion  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
I  .'iiipliance  with  all  applicable  provision.s. 

Thoughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  ar.cepterl 
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Application  and  "we."  "us."  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 

Tfrnis  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1 1  Adverse  weather  conditions: 

(2)  Fire; 

(3)  Insects: 

(4)  Plant  disease; 

(5)  Wildlife: 
(D)  Earthquake: 

(7)  Volcanic  rruplion:  or 

(8)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
the  beginning  of  planting: 

unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  acturial  table  or  section 
9e(7). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  misman.igement.  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants,  or  employees; 

(2)  The  failure  to  follow  recognized  good 
rye  farming  practices: 

(31  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  pro|ect:  or 

(4)  .Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  ucrpdge.  and  share  insured. 

a.  The  crop  insured  will  be  rye  planted  for 
harvest  as  gram,  grown  on  insured  acreage, 
and  for  which  a  guarantee  and  premium  rale 
are  provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
ivill  be  rye  planted  on  insurable  acreage  as 
designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us.  whichever  we  elect. 

c.  The  insured  share  will  be  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  rye  at  the  time  of  planting 

d.  We  do  not  insure  any  acreage: 

(1)  If  rye  was  seeded  with  vetch  or  flax  or 
other  small  grains; 

(2|  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
established; 

(3)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigaled  by  reporting  it  as  insurable 
under  section  3; 

(4)  Which  is  destroyed,  it  is  practical  to 
replant  to  rye,  and  such  acreage  is  not 
replanted; 

(5)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table  unless 
you  agree,  in  writing,  on  our  form  to  coverage 
reduction: 

(6)  Of  volunteer  rye; 

("1  Planted  to  a  type  or  variety  of  rye  not 
established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table:  or 

(81  Planted  with  another  crop. 

e.  If  insurance  is  provided  for  an  irrigated 
practice: 

(1)  You  must  report  as  irrigated  onl>  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  of  planting,  lo 
carry  out  a  good  rye  irrigation  practice;  and 


(21  Any  loss  of  production  caused  by 
failure  lo  carry  out  a  good  rye  irrigation 
practice,  except  failure  of  the  water  supply 
from  an  unavoidable  cause  occurring  after 
the  bcfginning  of  planting,  will  be  considered 
as  due  to  an  uninsured  cause.  The  failure  or 
breakdown  of  irrigation  equipment  or 
facilities  will  not  be  considered  as  a  failure  of 
the  water  supply  from  an  unavoidable  cause. 

f.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

g.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form; 

a.  All  the  at  rcage  of  rye  in  the  county  in 
which  you  have  a  share: 

b.  The  practice:  and 

c.  Your  share  at  the  time  of  planting. 
You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  rye  planted  in  the 
county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  dale 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  have 
not  elected  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  closing  date 
for  submitting  applications  for  the  crop  year 
as  established  by  the  actuarial  table. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rale,  times  the  insured  acreage, 
times  your  share  at  the  lime  of  planting. 

b.  Interest  will  accrue  at  the  rale  of  one 
and  one-half  percent  (1 1's  percent)  simple 
interest  per  calendar  month,  or  any  part 
thereof,  on  any  unpaid  premium  balance 
starting  on  the  first  day  of  the  month 
following  the  first  premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  rye  policy  in  effect  for 
the  1985  crop  year,  you  will  continue  lo 
receive  the  benefit  of  that  reduction  subject 
lo  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year. 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience. 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 


accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year. 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply. 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  of  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  rye  is  planted 
and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  n,e: 

b.  Combining,  threshing,  harvesting  for 
silage  or  ha\  or  removal  from  the  field; 

c.  Final  adjustment  of  a  loss;  or 

d.  October  31  of  the  calendar  year  in  which 
rye  is  normally  harvested. 

8.  Notice  of  damage  or  loss. 

a.  In  case  ol  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
rye  on  any  unit  is  damaged  and  you  decide 
not  to  further  care  for  or  harvest  any  part  of 
it: 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use;  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 
Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  rye  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  too  late  to  replant.  You 
must  notify  us  when  such  acreage  is  put  to 
another  use. 

(2)  You  must  give  us  notice  at  least  15  days 
before  the  beginning  of  harvest  if  you 
anticipate  a  loss  on  an>  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given.  A 
representative  sample  of  the  unharvested  rye 
(at  least  10  feet  wide  and  the  entire  length  of 
the  field)  must  remain  unharvested  for  a 
period  of  15  days  from  the  date  of  notice 
unless  we  give  you  written  consent  to  harvest 
the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  we  must  be  given 
notice  not  later  than  30  davs  after  the  earliest 
of: 

(a)  Total  destruction  of  the  rye  on  the  unit: 

(b)  Harvest  of  the  unit:  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  rye  which  is 
not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnitv  if 
any  of  the  requirements  of  this  section  or 
section  9  are  not  complied  with. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  uni:  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of; 

(1)  Total  destruction  of  the  rye  on  the  unit: 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
vou: 
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(1)  Estdblish  the  lolal  production  of  r>e  on 
Ihf  unit  and  that  any  loss  of  prodin;lion  has 
been  directly  caused  by  one  or  more  of  the 
in.surpd  causes  during  the  ms'irance  period; 
and 

|2)  Furnish  all  iriformri;.  ^n  wi;  require 
concerning  the  loss. 

c.  The  indomnity  will  be  determined  on 
each  unit  bv 

|1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtractin«|  thpref.'-nm  the  total 
productiuii  of  rve  to  oe  coiinlpd  (see  section 
')e): 

(3)  Muliipiviny  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  vour  share. 

d  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due  the  production  guarmlee  on  the 
unit  wiil  be  computed  on  the  information 
reported  and  not  on  the  ac:tu.il  infonnation 
determined. 

.'Ml  production  from  insurable  acreage, 
whether  or  not  reported  as  insurable,  will 
i:ount  againt  the  production  guarantee. 

e  The  total  production  (bushels)  to  be 
counted  for  a  unii  vmII  ini:lude  all  h.irvested 
and  appraised  production. 

(1|  Mature  rye  production  which  otherwise 
is  not  eligible  for  quality  adjustments  will  be 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisliire  in  excess  of  10.0  percent;  or 

(2)  Mature  rye  production  which,  due  to 
insurable  causes,  has  a  lest  weight  of  less 
than  ,i2  pounds  per  bushel  or,  as  determined 
by  a  grain  grider  licensed  by  the  Federal 
Grain  Inspection  Service  or  under  the  United 
Stales  Warehouse  Act;  contains  more  than  7 
percent  damaged  kernels:  more  than  25 
percent  thin  rye;  or  is  smutty,  garlicky,  or 
ergoly.  will  be  adjusted  by: 

(a)  Dividing  the  value  per  bushel  of  the 
insured  rye  by  the  price  per  bushel  of  U.S. 
No.  2  rye:  and 

(b|  Multiplying  the  result  by  the  number  of 
bushels  of  insured  rye. 

The  applicable  price  for  .\o  2  rye  will  be  the 
local  market  price  on  the  Ciirlier  of  the  day 
the  loss  is  adjusted  or  the  day  the  insured  rye 
is  sold. 

|3)  Any  harvested  production  from  other 
crops  growing  in  the  rye  will  be  counted  as 
rye  on  a  weight  basis. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
rei:oanized  good  rye  farming  practices: 

|b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
dam.iged  solely  by  an  uninsured  cause:  and 

|c)  Any  unharvested  prodin  lion. 

(5)  Any  appraisal  we  have  made  on  insured 
acre.ige  for  which  we  have  >>iven  wntten 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
rye  becomes  general  in  the  county; 

|b)  Harvested:  or 

(c)  Further  damaged  by  an  insured  cause 
before  the  acreage  is  put  to  another  use. 


(6)  The  amount  of  production  of  any 
unharvested  rye  may  be  determined  on  the 
basis  of  field  appraisals  conducted  after  the 
end  of  the  insurance  period. 

|7)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  rye  is  damaged 
by  hail  or  fire,  appraisals  will  be  made  in 
accordance  with  Form  FCI-78.  "Request  to 
Exclude  Hail  and  Fire." 

(8)  The  commingled  production  of  units  will 
be  allocated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit. 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  as  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U  S.C.  150e(c).  You  mu6»  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fee,  or 
other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  use.  611),  and  published  in  the 
Federal  Register  semi-annually  on  or  about 
January  1  and  July  1.  Ttie  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  rye  is  planted  for  any  crop 
year,  any  indemnity  will  be  paid  to  the 
person(s)  we  determine  to  be  beneficially 
entitled  thereto. 

).  If  you  have  other  ffre  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  pofccy.  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  flris  contract  without  regard  to 
any  other  insurance;  or 

(2)  The  amount  by  which  the  loss  from  fire 
exceeds  the  indemnity  paid  or  payable  under 
such  other  insurance.  Por  the  purpose  of  this 
section,  the  amount  of  loss  from  fire  will  be 
the  difference  between  the  fair  market  value 
of  the  production  on  the  unit  before  the  fire 
and  after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 


relating  to  the  contract  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  oi 
oniission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  nght 
to  an  indemnity  for  the  crop  year  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  fiom  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
rights.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  pflid  to  you 

14.  Records  and  access  to  farm. 

You  must  keep,  for  2  years  after  the  time  of 
loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all  rye 
produced  on  each  unit  including  separate 
records  showing  the  same  information  for 
production  from  any  uninsured  acreage.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes 
related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  applicalion  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  m  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  This  contract  will  be  canceled  if  y  ou  do 
not  furnish  satisfactory  records  of  the 
previous  year's  production  to  us  on  or  before 
the  cancellation  date.  If  you  show,  prior  to 
the  cancellation  date,  to  our  satisfaction,  that 
records  are  unavailable  due  to  conditions 
beyond  your  control,  such  as  fire,  flood,  or 
other  natural  disaster,  the  Field  .Actuarial 
Office  may  assign  a  yield  for  that  year. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  .iin 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  siu  h 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity  will  \w 
the  date  you  sign  the  claim;  or 
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(2)  If  deducii'd  from  p.iymint  under  another 
proKram  adrninislered  hy  Ihi-  United  States 
Departmi'iit  of  Agraulturt'  will  be  the  dale 
both  such  other  payment  and  SRlaff  are 
approved. 

e.  The  cancellation  and  termination  dales 
are: 


Siaie 


Cancelta- 

lion  and 

Mnmnalioo 

dsMc 


Minnesota  and  Noftti  I^atiota 
All  oinw  stales 


Sept  15 
Sept  30 


f.  If  you  die  or  are  judicially  declared 

inconip«>tent.  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  wil!  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  pveni  occurs  after 
insurance  attaches  for  anv  crop  year,  the 
contract  will  continue  in  fiirce  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  p>ersons  having  a  |oint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  luint  entity. 
g  The  contract  will  tcnninate  if  no 
premium  is  earned  for  5  cunsecuti\e  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year  If  your  price 
election  at  which  mdemnities  are  computed 
IS  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  a\ailable  at  your  service  office  by 
June  30  precedii>g  the  cancellation  dyte 
.Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  abseni*  of  any 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms 

For  the  purposes  of  rye  cnjp  insurance; 

a  "Actuarial  table"  mearrs  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computmg 
indemnities,  praclices.  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  rye  insurance  in  the  county. 

b.  "County"  means  the  county  shown  on 
the  application  and  any  additional  land 
located  in  a  local  producing  area  bordering 
on  the  county  as  shown  by  the  actuanal 
table. 

c.  "Crop  year"  means  the  period  within 
which  the  rye  is  normally  grown  and  is 
designated  by  the  calendar  year  in  which  the 
rye  is  normally  harvested 

d.  "Harvest"  of  rye  on  the  unit  means 
combining,  threshing,  or  cutting  for  hay  or 
silage. 

e.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

f  "Insured    means  the  person  who 
submitted  the  appiuaiion  accepted  by  us. 

g.  "Loss  ratio"  means  the  ratio  of 
indemnttyliesl  to  preniuim(s). 

h.  "Person"  means  an  irrdividual. 
partnership.  asscKMation.  corporation,  esl.ite, 
trust,  or  other  business  enterprise  or  legal 
entity,  and  wherever  applicable,  a  Slate,  a 


political  subdivision  of  a  Stale,  or  any  agency 
thereof. 

i.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  hy  us. 

j.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  rye  or 
a  share  of  the  proceeds  therefrom. 

k.  "Unit"  means  all  insurable  acreage  or 
rye  in  the  county  on  the  date  of  planting  for 
the  crop  year: 

(1)  In  which  you  have  a  TOO  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 
Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  rye  on  such  land  will  be 
considered  as  owned  by  the  lessee  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office  or  by  written 
agreement  with  us.  Units  will  be  determined 
when  the  acreage  is  reported.  Errors  in 
reporting  units  may  be  correcled  by  us  to 
conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  of  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington.  D.C..  on  January  31. 
1985, 

Peter  F.  Cole. 

Secri-tary.  Federal  Crop  Insurance 
Corporation. 

Dated:  March  25.  1985. 
Approved  by: 

Merritt  W.  Sprague. 

Maiuij^cr. 

|1  K  Dim-  H,'5-7465  Filed  3-28-85:  8:45  am) 

BILLING  CODE  3410-OS-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFR  Part  901 

Extension  of  Study  on  Alabama  s 
Program  Provisions  Concerning 
Disposal  of  Excess  Spoil 

AGENCY:  Offji:e  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing 

procedures  for  a  public  cotnment  period 
on  a  proposed  extension  of  tbe  trial 
period  for  a  study  of  provisions  for  the 
disposal  of  excess  spoil  on  abandoned 
mine  sites  contained  in  Alabama's 
appro\ed  permanent  program  for  the 
regulation  of  surface  coal  mming  and 
reclamation  operations  and  the  surface 
effects  of  underground  mining. 

The  Alabama  program  was 
conditionally  approved  by  the  Secretary 
of  the  interior  on  May  20."l982  (4"  FR 
22030).  By  that  notice,  the  Secretary 
announced  that  a  one-year  tnal  period 
would  be  held  in  order  to  evaluate  the 
adequacy  of  Aiabam.a's  plan  for 
disposal  of  excess  spoil  on  abandoned 
mine  sites.  The  one-year  penod  expired 
May  10,  1983.  and  was  extended  to 
Augu«t  20,  1984  (48  FR  340261  The 
extension  was  granted  because  fevs' 
permit  applications  requesting  approval 
to  use  the  excess  spoil  provisions  had 
been  received,  and  the  data  was 
therefore  insufficient  to  allow  OSM  to 
make  a  meaningful  evaluation  of  th« 
plan  at  that  time. 

On  November  1   1984  the  State 
submitted  to  OSM  a  status  report  'to 
fulfill  the  provisions  of  terms  of 
approval  of  the  .Alabama  Program' 
conrerntng  excess  spoil  disposal.  After 
reviewing  the  s'atus  report  and 
discussing  the  matter  with  the  State, 
OS.M  has  decided  that  a  further 
extension  of  time  is  necessary  to  build 
sufficient  data  upon  which  to  base  an 
evaluation  of  the  program.  Therefore. 
OSM  IS  proposing  to  extend  the  !ri,il 
study  period  until  August  20.  1989,  for 
the  reasons  set  forth  in  this  notice.  The 
Federal  rules  at  30  CFR  901. 15  would  be 
amended  to  implement  this  action. 

This  notice  sets  forth  the  times  and 
locations  that  the  Alabama  program,  a 
copy  of  the  State's  November  1.  1984 
status  report,  and  OSM  s  review  of  the 
report  are  available  for  public 
inspection  and  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  extension. 
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DATES:  Written  comments,  data  or  other 
relevant  information  relating  to  the 
proposed  extension  not  received  on  or 
before  4:00  p.m.  on  April  29.  1985,  will 
not  necessarily  be  considered. 

A  public  hearing  on  the  proposed 
extension  has  been  scheduled  for  April 
23. 1985,  at  the  address  listed  below 
under  "ADDRESSES." 

Any  person  interested  in  making  an 
oral  or  written  presentation  at  the 
hearing  should  contact  Mr.  John  T.  Davis 
at  the  address  or  phone  number  listed 
below  bv  the  close  of  business  April  18. 
1985. 

ADDRESSES:  VVriten  comments  should  be 
m.iiled  or  hand  delivered  to  :  Mr.  John  T. 
Uavis.  Director.  Birmingham  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  F.nforcem(;nt,  228  West 
Valley  Avenue.  3rd  Floor.  Homewood. 
Alabama  35209;  Telephone:  (205)  254- 
oaw). 

The  public  hearing  will  be  held  at  the 
Ilirmmgham  Field  Office.  Office  of 
Suiface  Minmg,  228  West  V.iUey 
Avenue.  3rd  Floor,  Homewood, 
Al.ibania  35209. 

FOR  FURTHER  INFORMATION  CONTACT: 
lohn  T.  Davis.  Director.  Birmingham 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  228  West 
Valley  Avenue,  3rd  Moor.  Homewood, 
Alabama  35209:  Telephone:  (205)  254- 
08!K). 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  Alabama  program,  the  State's 
November  1,  1984  status  report  and 
OSM's  review  of  the  report,  and  all 
written  comments  received  in  response 
to  this  notice,  will  be  available  for 
public  review  at  the  OSM  Field  Office, 
the  OS.M  Headquarters  Office  and  the 
Office  of  the  State  regulatory  authority 
listed  below,  during  normal  business 
hours  Monday  through  Friday,  excluding 
holidays.  Fach  requestor  may  receive, 
free  of  charge,  one  single  copy  of  the 
material  by  contacting  the  OS.M 
Birmingham  Field  Office. 
Office  of  Surface  Mining.  Birmingham 

Field  Office,  228  West  Valley  Avenue, 

3rd  Floor.  Homewood.  Alabama  35209 
Office  of  Surface  Mining.  Room  5124, 

1 100  •L"  Street.  N.W..  Washington. 

D.C.  20240 
Alabama  Surface  Mining  Commission. 

Central  Bank  ntiilding,  2nd  Floor,  811 

Second  Avenue,  Jasper,  Alabama 

35501. 

Written  comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  and  include 
exphinations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 


indicated  under  "DATES"  or  at  locations 
other  than  Birmingham.  Alabama,  will 
not  necessarily  be  considered  and 
included  in  the  Administrative  Record 

for  the  final  rulemaking. 

Public  [{earing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTTHER  INFORMATION 
CONTACT"  by  the  date  listed  under 
"DATES."  If  no  one  requests  to  comment 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested,  and  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  appropriate 
questions.  The  public  hearing  will 
continue  on  the  specified  dale  until  all 
persons  scheduled  to  comment  have 
been  heard.  Persons  in  the  audience 
who  have  not  been  scheduled  to 
comment  and  wish  to  do  so  will  be 
heard  following  those  scheduled.  The 
hearing  will  end  after  all  persons 
scheduled  to  comment  and  persons 
present  in  the  audience  who  wish  to 
comment,  have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
extension  may  request  a  meeting  at  the 
OSM  office  listed  in  "ADDRESSES"  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT." 

All  such  meeting  are  open  to  the 
public  and.  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  part  of  the  Administrative  Record. 

I.  Background 

Information  regarding  the  general 
background  on  the  Alabama  Stale 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
condition  of  approval  of  the  Alabama 
program  can  be  found  at  47  FR  22020- 
22058  (May  20, 1982)  and  48  FR  34026 
(July  27,  1983).  In  the  May  20,  1982  notice 
under  Finding  18.1  (47  PR  22038-39),  the 
Secretary  approved,  with  certain 
restrictions.  Alabama's  plan  to  allow  the 
disposal  of  excess  spoil  generated  by 
current  operations  on  areas  which  have 
been  previously  disturbed  but  not 
adequately  reclaimed.  The  provisions  of 
Alabama's  plan  were  set  forth  at  state 


rule  §  805.11.  (That  section  has  now 
been  receded  as  880-X-9B-11  under  a 
State  generic  recodification  scheme.)  No 
comparable  provision  is  contained  in  the 
Federal  rules. 

The  Secretary's  findings  on 
Alabama's  provision  noted  that  under 
the  State's  plan,  the  previously 
disturbed  area  must  be  included  within 
the  currently  permitted  bond  area,  but 
an  additional  bond  amount  would  not  be 
required.  In  an  attempt  to  ensure  the 
reclamation  of  the  entire  area  in  the 
event  an  operator  defaults  on  his 
obligations  and  abandons  the  job.  the 
State  regulations  provide  that  the 
condition  of  the  entire  area  will  be 
considered  before  full  bond  release  is 
granted.  The  Federal  regulations  at  30 
CFR  800.11(b)(1)  require  that  all 
operations  to  be  conducted  within  the 
permit  area  during  the  life  of  the  mine  be 
covered  by  a  performance  bond.  By  that 
definition,  those  areas  to  be  used  for 
excess  spoil  disposal  must  be  included 
in  the  performance  bond.  In  his  decision 
findings,  the  Secretary  expressed 
concern  that  the  State's  plan  might 
spread  bond  amounts  too  thin,  resulting 
in  less,  rather  than  more,  reclamation. 
However,  since  the  plan  has 
possibilities  for  increased  reclamation 
activities,  the  Secretary  proposed  to 
allow  its  implementation  on  a  controlled 
basis  for  an  appropriate  trial  period. 

A  one-year  trial  period  was 
established  during  which  the  State  was 
allowed  to  put  its  plan  into  effect  under 
the  following  conditions: 

(1)  Prior  to  approval  of  any 
application  involving  this  spoil  disposal 
plan,  the  State  Regulatory  Authority 
must  notify  the  OSM  Field  Office  and 
submit  to  that  Office  a  report  stating  the 
relevant  particulars  concerning  the 
request  indicating  that  the  State 
approved; 

(2)  The  OSM  Field  Office  will  then 
review  the  matter  and  notify  the  State 
within  30  days  of  its  approval  or 
objection; 

(3)  At  the  end  of  one  year,  the  State 
shall  submit  to  the  OSM  Field  Office  a 
report  on  the  project; 

(4)  The  OSM  Field  Office  will  then 
review  the  State  report,  add  data  or 
material  as  needed  and  transmit  the 
material  to  OSM  Headquarters; 

(5)  A  decision  will  then  be  made 
concerning  the  success  or  failure  of  the 
trial. 

The  Secretary's  findings  also  stated 
that  it  was  recognized  that  a  one-ye^ir 
trial  period  may  not  be  sufficient  to 
adequately  evaluate  the  initial  results 
and  that  OSM  may  extend  the  trial 
period  as  needed  until  sufficient  data  for 
appropriate  evaluation  is  obtained. 
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Alabama  agreed  to  the  dbove 
rpstrictions. 

11.  Reasons  for  Trial  Period  Extensions 

In  a  Federal  Register  notice  published 
luly  27, 1983  (48  FR  34027 1.  the  Director 
extended  the  trial  period  for  the  subject 
study  to  August  20,  1984.  due  kj  the  lack 
of  data  on  which  to  base  an  evaluation. 
At  that  time,  only  six  sites  had  been 
approved  for  implementation  of  a  plan 
for  disposal  of  excess  spoil  on 
abandoned  mine  sites,  and  none  of  these 
sites  had  progressed  to  a  point  where 
adequate  data  could  be  collected. 

On  November  1, 1984,  the  Alabama 
Surface  Mining  and  Reclamation 
Commission  lASMRC)  submitted  a 
report  to  OSM  on  the  excess  spoil 
project.  After  reviewing  the  Stale's 
report  and  discussing  it  with  the  State, 
OSM  has  determined  that  additional 
data  is  necessary  to  do  an  adequate 
review.  For  the  reasons  set  forth  below; 
OSM  is  proposing  to  further  extend  the 
trial  period  for  five  years  to  August  20. 
1989. 

To  date,  only  six  applications  for 
consideration  under  the  State's  excess 
spoil  provisions  have  been  approved.  Of 
these,  one  is  not  scheduled  for  mining 
for  2  to  3  years,  one  will  not  begin  spoil 
placement  for  3  to  4  years,  three  are 
currently  either  inactive  or  under 
temporary  cessation,  and  one  is  nearing 
completion  Therefore,  an  accurate 
evaluation  of  the  relative  success  or 
failure  of  the  excess  spoil  project  cannot 
be  made  at  this  time. 

The  State  has  indicated  to  OSM  that  a 
continuation  of  the  trial  period  to 
August  1985,  would  allow  for  a 
completion  of  one  or  more  of  hese 
projects.  However,  OSM  believes  that 
an  extension  to  August  1985  would  be 
insufficient  to  provide  adequate  data  for 
OSM  to  accurately  analyze  the  succesc 
of  the  plan.  The  completion  of  even  2  or 
3  projects,  which  is  the  maximum 
number  expected  to  be  completed  by 
that  time,  would  not  be  sufficient.  The 
completion  of  all  six  projects,  and 
preferabh  others  as  well,  would  be 
required  to  provide  adequate  data  to 
enable  OSM  to  complete  an  accurate 
analysis. 

Therefore.  OSM  is  proposing  to 
extend  the  trial  study  period  until 
August  20, 1989.  This  period  would  be 
extended  with  the  following 
stipulations: 

1.  The  Director  at  his  discretion,  may 
terminate  the  tnal  study  period  at  any 
time  during  the  extended  period,  if 
sufficient  data  becomes  a\  ailahle.  Upon 
termination  of  the  trial  study  period  and 
OSM's  analysis  of  the  data,  the  Director 
may  then  approve  or  disapprove  the 
subject  excess  spoil  provisions. 


2.  At  any  time  during  the  trial  period 
the  Director  may,  at  his  discretion,  place 
a  moratorium  on  new  permit 
applications  which  include 
consideration  of  the  excess  spoil 
provisions. 

3.  The  State  is  required  to  continue  to 
report  to  the  OSM  Birmingham  Field 
Office  annually  on  .■\ugust  20.  on  the 
status  of  all  permits  and  permit 
applications  which  include 
consideration  under  the  excess  spoil 
provisions. 

III.  Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  Section  702(d)  of  SMCRA.  30  US.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq  ).  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCR.^  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  L'.S.C  350~ 

List  of  Subjects  in  30  CFR  Part  901 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Accordingly.  30  CFR  901.15  is 
proposed  to  be  amended  asset  forth 
herein. 

Dated:  March  25, 1985. 
John  D  Ward. 

Director.  Office  of  Surface  Mining. 

PART  901— ALABAMA 

30  CFR  9U1  15  is  proposed  to  be 
amended  b>  adding  a  new  paragraph  (e) 
as  follows: 


§901.15    Approval  o1  regulatory  program 
arneodmenta. 


(e)  The  trial  period  for  Alabama's 
excess  spoil  plan  is  further  extended 
from  August  20.  1984.  to  .August  20.  1989. 
The  trial  studv  is  extended  for  this 
period  with  the  following  stipulations: 

(1)  The  Director,  at  his  discretion,  may 
terminate  the  trial  study  period  at  any 
time  during  the  extended  period,  if 
sufficient  data  becomes  available  L'pon 
termination  of  the  trial  study  period  and 
OSMs  analysis  of  the  data,  the  Director 
may  then  approve  or  disapprove  the 
subject  excess  spoil  provisions. 

12]  At  any  time  during  the  tnal  period 
the  Director  may,  at  his  discretion,  place 
a  moratorium  on  new  permit 
applications  which  include 
consideration  of  the  excess  spoil 
provisions, 

(3)  The  State  is  required  to  continue  to 
report  to  the  OSM  Birmingham  Field 
Office  annually  on  August  20.  on  the 
status  of  all  permits  and  permit 
applications  which  include 
consideration  under  the  excess  spoil 
provisions. 

Authority:  Pub.  L.  95-87.  Surface  .Mmii'g 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  etseq.) 

[FR  Doc  8.S--48t  Filed  3-28-6.5:  8  amj 
BILLING  CODE  4310-O&-M 


30  CFR  Part  914 

Permanent  State  Regulatory  Program 
of  Indiana 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  |OSM). 

Interior 

action:  Proposed  rule 

summary:  OSM  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  heanng  on  the 
substantive  adequacv  of  a  proposed 
program  amendment  to  the  Indiana 
Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the  Indiana 
program)  received  by  OSM  pursuant  to 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA! 

The  proposed  amendment  submitted 
by  the  Slate  on  February  18, 1985.  would 
amend  the  Indiana  regulations 
concerning  the  location  of  public  office 
for  filing  permit  applications  and  would 
clarify  the  proper  newspaper  for 
publishing  notice  of  permit  applications 

This  document  sets  forth  the  times 
and  locations  that  the  Indiana  program 
and  proposed  amendment  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
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may  submit  written  comments  on  the 
proposed  amendment  and  information 
pertment  to  the  public  hearing. 
DATE:  Written  comments  relating  to 
Indiana's  proposed  modification  of  its 
program  not  received  on  or  before  4:00 
p.m.  on  April  29, 1985,  will  not 
necessarily  be  considered. 

If  requested,  a  public  hearing  will  be 
held  on  April  23, 1985,  beginning  at  10:00 
a.m.  at  the  location  shown  below  under 
"ADDRESSES." 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to:  Mr 
Richard  D.  McNabb.  Director. 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Federal  Building  and  U.S. 
Courthouse,  Room  522,  46  East  Ohio 
Street.  Indianapolis.  Indiana  46204. 
■|  elf'phone:  (317)  269-26<X). 

If  a  public  hearing  is  held,  its  location 
v\ill  l)p  at;  GSM  Indianapolis  Field 
Office.  Federal  Building  and  U.S. 
Courthouse,  Room  522.  46  East  Ohio 
Street.  Indianapolis.  Indiana;  Telephone: 
(317)  269-2600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  D.  Mc.Vabh.  Director. 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Knforcemenl.  Federal  Building  and  U.S. 
Courthouse.  Room  522.  46  East  Ohio 
Street.  Indianapolis.  Indiana  46204; 
Telephone:  (317)  269-2WK) 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

A  vailability  of  Copies 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  and  a  listing  of 
any  scheduled  public  meeting  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for 
rrvicw  at  the  OSM  offices  and  the 
Ollicc  (if  the  State  Regulatory  Authority 
listed  below,  Monday  through  Friday. 
8:(X)  a.m.  to  4:00  p.m  ,  excluding 
holidays.  Each  requestor  may  receive 
free  of  charge,  one  single  copy  of  the 
proposed  amendment  by  contacting  the 
Indianapolis  Field  Office  listed  below. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Room  5124,  1100  I. 

Street.  N'.W.,  Washington.  D.C.  20240 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Federal  Building 

and  U.S.  Courthouse,  Room  522,  46 

East  Ohio  Street,  Indianapolis, 

Indiana 
Indiana  Department  of  Natural 

Resources,  608  State  Office  Building, 

Indianapolis,  Indiana  46204 

Wntiai  Comments 

Wnllen  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 


this  rulemaking,  and  include  explanation 
in  support  of  the  commenter's 
recommendations.  Comments  not 
received  by  April  29,  1985.  or  received  at 
locations  other  than  the  OSM 
Indianapolis,  Indiana  Field  Office,  will 
not  necessarily  be  considered. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  the  close  of  business  April 
18,  1985.  If  no  one  requests  to  comment 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
schedules.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment,  have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSM  office  listed  in  "ADDRESSES" 
by  contacting  the  person  listed  under 
"FOR  FURTHER  INFORMATION  CONTACT." 

All  such  meetings  are  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

II.  Discussion  of  the  Proposed 
Amendment  j 

Information  regarding  the  general 
background  on  the  Indiana  State 
Program,  including  the  Secretary's 
Findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Indiana 
program  can  be  found  in  the  July  26. 
1982  Federal  Register  (47  FR  32071- 
32108). 

On  February  18.  1985.  the  Indiana 
Department  of  Natural  Resources 
submitted  to  OSM  pursuant  to  30  CFR 
732.17.  a  proposed  Slate  program 


amendment  for  approval.  The  proposed 
amendment  would  amend  the  Indiana 
regulations  as  follows: 

1.  Indiana  rules  310  lAC  12-3-26, 12- 
3-64.  12-3-106(b)  and  (c).  12-3-107(c) 
and  12-3-108[c)  would  be  amended  to 
change  the  location  for  permit 
applications  to  be  filed  from  the  county 
recorder's  office  to  the  library. 

2.  Indiana  rule  310  lAC  12-3-106(a) 
would  be  amended  to  clarify  that  if 
proposed  mining  operations  lie  within 
more  than  one  county,  advertisements  of 
permit  application  filings  must  be  placed 
in  each  county. 

3.  Indiana  rule  310  lAC  12-3-106(a)14j 
would  be  added  to  require  that 
newspaper  advertisements  of  permit 
applications  include  the  names  of  the 
owners  of  property  included  in  the 
application. 

4.  Indiana  rule  310  lAC  12-3-106(b) 
would  be  amended  to  list  libraries 
which  qualify  for  permit  application 
filing  locations. 

5.  Indiana  rule  310  lAC  12-3-106(c) 
would  be  amended  to  require  a  filing 
fee.  and  to  establish  requirements  for 
retention  of  the  permit  application  in 
public  files,  including  the  requirement 
that  the  application  remain  on  file  until 
final  bond  release. 

6.  Various  non-substantive  and 
editorial  changes  are  proposed. 
Pursuant  to  30  CFR  732.15  and  732.17. 
the  Director  requests  public  comment  on 
the  adequacy  of  the  above 
modifications.  If  the  Director  determines 
that  the  proposed  modifications  are  in 
accordance  with  SMCRA  and  consistent 
with  the  Federal  regulations,  the 
amendment  will  be  incorporated  as  part 
of  the  approved  Indiana  program. 

Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28. 1981.  the  Office  of  Management  and 
Budget  (0MB)  granted  OSM  an 
e.xemption  from  sections  3.  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regu'storv  review 
by  0MB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
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under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  el  scq.].  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Fart  914 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Authority;  Pub.  L.  95-87.  Surface  Mining 
Control  dnd  RetJHmation  Act  of  1977  (30 
U.S.C.  1201  et  seq.]. 

Dated  March  25,  1985. 
lohn  D.  Ward, 

Dirvctor.  Office  of  Surface  Mining. 
|FR  Doc.  85-7575  Filed  3-28-85:  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

1CGD11  85-01) 

Marine  Event;  Annual  Newport  to 
Ensenada  Race 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rule  making. 

summary:  This  proposed  rule  will 
establish  a  special  local  regulation 
during  the  start  of  the  Annual  Newport 
to  Ensenada  Race.  This  event  usually 
takes  place  the  last  weekend  of  April 
each  year  commencing  off  Newport, 
California  and  finishing  in  Ensenada, 
Baja  California.  Mexico.  Through  this 
action  the  Coast  Guard  intends  to 
ensure  the  safety  of  spectators  and 
participants  on  navigable  waters  during 
the  start  of  the  race. 

This  year  will  mark  the  38th  running 
of  this  event  which  will  be  held  on  the 
27th  through  the  2y!h  of  April  1985. 
Future  information  on  dates,  times, 
number  of  participants  and  location  will 
be  published  in  the  weekly  issue  of  the 
Eleventh  Coast  Guard  District  Local 
Notice  to  Mariners,  at  least  30  days 
prior  to  the  event  each  year. 
DATES:  Comments  must  be  received  on 
or  before  April  15. 1985. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (bh).  Eleventh 
Coast  Guard  District.  4(K)  Oceangate 
Boulevard,  Long  Beach,  CA  90822.  The 
comments  will  be  available  for 
inspection  and  copying  at  the  Union 


Bank  Bldg  .  Suite  901.  400  Oceangate 
Boulevard.  Long  Beach  CA   Normal 
office  hours  are  between  730  a.m.  and 
3:30  p.m..  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT|G  Jorge  Arroyo.  Eleventh  Coast 
Guard  District  Boating  Affairs  Office, 
4(X)  Oceangate  Boulevard,  Long  Beach. 
Cahfornia  90822.  Tel:  (213)  590-2331. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rule  making  by 
submitting  written  views,  data,  or 
arguments.  Commenters  should  include 
their  name  and  address,  identifv  this 
notice  (CGDll  85-01)  and  ths  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  Receipt  of  comments  will 
be  acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed. 

The  regulations  may  change  in  light  of 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  .No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the  rule 
making  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTjG  )orge  Arroyo.  Project  Officer, 
Boating  Affairs  Office.  Eleventh  Coast 
Guard  District  and  LT  Joseph  R.  McFaul, 
Project  Attorney,  Legal  Office,  Eleventh 
Coast  Guard  District. 

Discussion  of  Proposed  Regulation 

The  .Newport  Ocean  Sailing 
Association  has  conducted  the  Annual 
Newport  to  Ensenada  Race  for  the  last 
38  years:  this  event  normally  starts  at 
12:00  noon  on  the  last  Saturday  of  April 
in  the  waters  approximately  one  mile 
south  of  Newport  Beach,  California, 
near  the  .Newport  jetty.  This  event 
usually  has  700  to  800  ocean  racing  and 
cruising  sailboats,  24  to  85  feet  in  length, 
that  could  pose  a  hazard  to  navigation. 
Vessels  desiring  to  transit  the  regulated 
area  may  do  so  only  with  clearance 
from  a  patrolling  law  enforcement 
vessel  or  an  event  committee  boat. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this 


proposal  IS  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary,  since  the  regulated  area  is 
in  force  for  only  a  short  period  of  time  at 
the  start  of  the  race 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 

PART  100-SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33.  Code  of  Federal  Regulations, 
by  adding  the  following  section: 

§  100.35     1 1-85-01— Newport  to  Ensenada 
Race,  Newport,  CA. 

The  Newport  to  Ensenada  Race  is 
conducted  annually  on  the  last  weekend 
of  April,  commencing  approximately  at 
12:00  p.m.  on  the  navigable  waters  off 
Newport,  California.  Further  information 
on  exact  time,  date  and  location  are 
published  by  the  Eleventh  Coast  Guard 
District  in  the  Local  Notice  to  .Mariners 
and/or  Special  Local  Regulations 
promulgated  at  least  30  days  prior  to  the 
event.  The  special  local  regulations  are 
effective  only  in  the  staging  area  and 
last  until  all  participants  have  started. 

Special  Local  Regulations 

Fur  this  years'  event  read  as  follows: 
(a)  Regulated  Area:  The  following 
area  will  be  closed  intermittently  to  all 
vessel  traffic.  That  portion  of  the  Pacific 
Ocean  off  .Newport.  California,  enclosed 
bv  the  following  coordinates: 

(1)  33  degrees  35. 3'  N,  117  degrees  53.3' 
W. 

(2)  33  degrees  34.9'  N,  117  degrees  53,3' 


W, 


VV. 


(3)  33  degrees  34,9'  N.  117  degrees  54.5' 

(4)  33  degrees  35.3'  N,  117  degrees  54.5' 


W. 

(b)  Effective  Dates:  This  year  these 
regulations  will  be  effective  from  12:00 
P.M  to  4:00  PM  on  April  27, 1985, 

(c)  Special  Local  Regulations:  All 
persons  and/or  vessels  not  registered 
with  the  sponsor  as  participants  or 
official  regatta  patrol  vessels  are 
considered  spectators.  The  "official 
regatta  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
inforcement  and/or  sponsor  provided 
vessels  assigned  to  patrol  this  event. 
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(1)  No  spectators  shdll.  block,  anchor, 
loiter  in,  or  impede  the  through  transit  of 
p.irticipants  or  official  regatta  patrol 
vessels  in  the  regulated  area  during  the 
effef;tue  dates,  unless  cleared  for  such 
entry  by  or  through  an  official  regatta 
patrol  vessel. 

|2|  When  hailed  and/or  signaled  by 
horn  or  whistle  by  an  official  regatta 
patrol  vessel,  a  spectator  shall  come  to 
an  immediate  stop,  Vessels  shall  comply 
with  all  dire(.tions  of  the  designated 
Patrol  Commander.  Failure  to  do  so  may 
result  in  citation  for  failure  to  comply. 

(3)  All  vessels  in  close  proximity  shall 
operate  at  a  safe  and  prudent  speed 
v\hi(:h  will  create  a  minimum  wake  that 
will  not  affect  participants 

(4)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  vessels  in  the  regulated 
area.  He  may  terminate  the  marine 
event  at  any  time  it  is  deemed  necessary 
for  the  protection  of  life  and  property 
He  may  be  reached  on  VHP  Channel  16 
(156.8  .MHz)  when  required,  by  the  call 
sign  -P.ATCOM-. 

(4t.  V  S.C  454;  49  U.S.C.  Ib55(b)(l|;  4«  CFR 
1  4h|ii|.  33CFR  100.35) 

Dated:  March  15,  1985. 
F.  P.  Schubert. 

RrcrAdmirul.  (LS.  Coast  Guard  Commander, 

Elmeiith  Coasl  Guard  District. 

|FR  Doc.  85-7:i,S4  Filed  3-2»-«5:  8.45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

IAD-FRL-2807-51 

Standards  of  Performance  for  New 
Stationary  Sources;  Fossil-Fuel-Fired 
Steam  Generators;  Proposed 
Amendment  (Applicable  to  Central 
Illinois  Public  Service  Company) 

AGENCY:  Fn\  ironment.il  Protection 
.Agency  (EP.A). 

action:  Extension  of  public  comment 
period. 

SUMMARY:  On  lanuary  25.  1985.  EPA 

pr(ip(jst'd  ,in  amendment  to  Subpart  D, 
the  standards  of  performance  for  fossil- 
fuel-fired  steam  generators  for  which 
construction  commenced  after  August 
17.  1971  (hut  before  September  18.  1978). 
This  amendment  (50  FR  'M'lm]  applies  to 
sulfur  dioxide  \SOi]  emissions  from  two 
boilers  operated  by  the  Central  Illinois 
Public  Service  Company  (CIPS)  at  its 
ISewlon  powe-  station  in  |asper  County, 
Illinois.  The  puoiic  comment  period 
ftilliiwinsi  proposal  of  this  amendment 
ends  on  March  25,  1985  On  March  20. 


the  Natural  Resources  Defense  Council 
(N'RDC)  requested  an  extension  to  the 
public  comment  period.  In  response  to 
this  request,  the  period  for  receiving 
written  comments  is  being  extended  by 
30  days  until  April  24.  1985. 
DATE:  Comments  must  be  postmarked 
on  or  before  April  24.  1985. 
ADDRESS:  Comment  should  be  submitted 
(in  duplicate,  if  possible)  to:  Central 
Docket  Section  (LE-131),  U.S, 
Environmental  Protection  Agency.  401  M 
Street,  SW.  Washington,  DC.  20460. 
Specify  Docket  .Number  A-84-01. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gil  Wood,  Emission  Standards  and 
Engineering  Division  (MD-13), 
Environmental  Protection  Agency, 
Research  Triangle  Purk.  .N.C.  27711, 
telephone  (919)  541-5578. 

Dated:  March  25,  1985. 
Charles  L  Elkins, 
Actnii:  Assistant  Adniiiiistraior. 
|FR  Doc.  85-7544  Filed  3-28-85:  8:45  am) 
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40  CFR  Part  81 

IA-9-FRL-2807-3I 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations  in  California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposed  to 
redesignate  the  attainment  status  of  a 
portion  of  the  Lake  Tahoe.  California 
and  Nevada  Nonattainment  Area  for 
carbon  monoxide  (CO).  This  action 
responds  to  portons  of  the  requests  for 
redesignation  by  the  California  Air 
Resources  Board  and  the  State  of 
Nevada  under  paragraph  107(d)(5)  of  the 
Clean  Air  Act.  EPA  invites  public 
comment  on  this  proposed  action  whose 
only  effect  is  to  eliminate  the  need  for 
emission  offsets  or  reliance  on  a  growth 
allowance  for  the  construction  of  major 
stationary  CO  sources  in  the  new 
attainment  area. 

DATE:  Coments  should  be  submitted  on 
or  before  April  29,  1985. 

ADDRESSES:  Send  any  comments  to: 
Regional  Administrator.  Environmental 
Protection  Agency.  Region  9,  215 
Fremont  Street,  San  Francisco,  CA 
94105,  Attn:  Technical  Evaluation 
Section  (A-2-1).  Air  Programs  Branch, 
Air  Management  Division. 

EPA's  Technical  Support  Document 
concerning  the  proposed  redesignation 
is  available  for  public  inspection  during 
normal  business  houfs  at  EPA's  San 


Francisco  office  and  at  the  following 
locations: 

California  Air  Resources  Board.  1102 
■Q"  Street,  Sacramento,  CA  95812 

Division  of  Environmental  Protection, 
201  South  Fall  Street,  Carson  City,  NV 
89710. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Crano.  Chief.  Technical 
Evaluation  Section,  A-2-1,  Air 
Management  Division,  Environmental 
Protection  Agency.  Region  9,  215 
Fremont  Street,  San  Francisco.  CA 
94105,  (415)  974-7640  FTS:  454-7640. 

SUPPLEMENTATARY  INFORMATION: 
Background 

On  March  3.  1978  (43  FR  8970)  EPA 
promulgated  attainment  status 
designations  for  all  states,  as  authorized 
by  paragraph  107(d)(2)  of  the  Clear  Air 
Act.  as  amended.  EPA  designated  all  of 
the  Lake  Tahoe  Basin  nonattainment  for 
CO,  as  requested  by  the  States  of 
California  and  Nevada. 

The  format  of  Title  40  of  the  Code  of 
Federal  Regulations,  Part  81,  required 
separate  listings  for  the  two  states. 
However,  EPA  Region  9  has  always 
treated  the  two  portions  of  the  air  basin 
as  one  nonattainment  area  for  CO.  EPA 
now  proposes  to  reduce  the 
nonattainment  area  in  size  while 
sepatration  the  Tahoe  City  area  on  the 
California  north  shore  from  the  stateline 
area  of  California  and  Nevada  south 
shore.  EPA  believes  that  such  action  is 
reasonable  because  no  other  parts  of  the 
air  basin  have  been  shown  to  have  had 
measured  or  modeled  violations  of 
either  CO  National  Ambient  Air  Quality 
Standard  (NAAQS).  It  is  reasonable  to 
split  the  basin  because  of  the  rural 
nature  of  the  Lake  Tahoe  area. 
Information  submitted  and  approved  as 
a  part  of  the  California  portion  of  the 
Nonattainment  Area  Plan  (NAP)  shows 
much  traffic  movement  back  and  forth 
between  the  two  States  in  the  south 
shore  area  but  little  movement  between 
the  north  and  south  shore  areas  of  the 
lake. 

On  May  4  and  5, 1983  the  States  of 
California  and  Nevada,  respectively, 
requested  that  EPA  redesignate  part  or 
all  of  their  respective  portions  of  the  CO 
nonattainment  area.  California 
requested  that  EPA  redesignate  only  the 
Placer  County  portion  to  attainment.  No 
request  has  been  received  for  portions 
of  the  more  southerly.  El  Dorado 
County,  portion.  NAAQS  violations 
continue  to  be  measured  on  the 
California  side  of  the  south  shore  area. 
Nevada  requested  that  all  of  its  side  of 
the  basin  be  redesignated  to  attainment 
for  CO.  Portions  of  three  counties 
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comprise  the  Nevada  side  of  the  basin. 
From  north  to  south,  the  Nevada 
counties  of  VVashoi;,  Cijrson  City,  and 
Douglas  are  affected. 

On  July  14,  and  26,  1983  FIFA 
responsded  to  Nevada  and  California, 
respectively.  The  Regional  Office 
informed  both  Stales  that  redesignation 
of  the  more  urbanized  portions  of  the 
south  shore  portion  of  the  basin  would 
not  be  possible  at  this  time  bacause  the 
urban  core  area,  with  violations  on  the 
California  side  in  El  Dorado  County, 
straddles  the  State  line.  Because  EPA 
encourages  the  continuatiDn  of 
coordinated  traffic  managment  even 
where  transportation  planning  crosses 
States  boundaries,  EPA  policy  states 
that  the  minimum  sizi^  of  a  CO 
nonattainment  area  is  the  urban  core 
area.  The  Regional  Office  informed  both 
States  that  it  would  begin  the  paperwork 
necessary  for  the  redesignation  of  only 
the  less  urbanized  portions  of  the  basin 
in  both  States,  in  addition.  California 
was  informed  that  the  criteria  for 
redesignation  had  not  been  shown  to 
have  been  met.  and  was  provided  with 
two  alternative  methods  of 
demonstrating  that  attainment  had  been 
achieved  at  Tahoe  City,  as  the  result  of 
the  implementation  of  federally 
approved  or  promulgated  State 
Implementation  Plan  (SIP)  control 
measures. 

An  October  24,  1983  modeling 
demonstration  submitted  by  California 
did  not  succeed  in  convincing  the 
Regional  Office  that  violations  had  been 
eliminated  from  the  Tahoe  City  ar^, 
EPA  responded  accordingly  on 
December  9.  1983. 

At  a  December  19, 1983  meeting  with 
California  State  and  Placer  County 
officials,  California  agreed  to  mcmitor  at 
the  site  of  the  previously  measured  CO 
ambient  air  quality  violation, 

July  27,  August  2,  and  August  13, 1984 
correspondence  between  the  three 
agencies  confirms  that  the  necessary 
monitoring  at  Tahoe  City  would  be 
performed. 

On  February  24, 1984  (49  FR  6897)  EPA 
fully  approved  the  Nonattainment  Area 
Plan  for  Lake  Tahoe  by  removing  the 
conditions  of  approval  remaining  on  the 
California  portion  of  the  1979  plan.  The 
Nevada  portion  of  the  nonattainment 
area  plan  was  fully  approved  by 
removal  of  its  conditions  of  approval  on 
the  same  date. 

EPA  Criteria  for  Redesignation  of  a 
Portion  of  a  Nonattainment  .'\rea  to 
Attainment 

In  general,  the  area  to  be  redesignated 
to  attainment  cannotiiave  had  a 
measured  or  modeled  violation  during 


the  past  two  years  for  which  data  are 
available. 

The  area  to  be  redesignated  cannot 
contain  a  source  or  sources  which 
contribute  significantly  to  a  place  with 
measured  or  modeled  violations. 

For  CO,  certain  minimum  size 
requirements  are  prescribed  by  national 
and  by  Regional  Office  policy. 

1.  For  U.S.  Bureau  of  the  Census 
designated  urbanized  areas  and 
neighboring  urbanized  areas,  the  urban 
core  area,  required  to  be  kept 
nonattainment  by  national  policy,  is 
defined  by  the  Regional  Office  as  all  of 
the  urbanized  areas  which  contribute 
significantly  to  the  measured  or  modeled 
violations. 

2.  For  areas  such  as  Lake  Tahoe 
which  are  not  designated  as  urbanized 
per  thiiabove.  the  urban  core  area  is 
defined  as  the  localized  commercial  and 
residential  areas  near  the  measured  or 
modeled  violations. 

The  areas  proposed  to  remain 
nonattainment  are  as  follows: 

1.  In  the  California  north  shore  area: 
The  Tahoe  City  area,  defined  as  sections 
5,6.  and  7  of  T15N,  R17E. 

2.  In  the  south  shore  area: 

a.  In  California,  all  of  the  portions  of 
El  Dorado  County  within  the  Lake 
Tahoe  Air  Basin,  and 

b.  In  Nevada,  the  portions  of  Douglas 
County  within  sections  3,  9,  10,  14, 15,  22. 
23.  26,"and  27  of  T13N,  RISE  and  within 
sections  3,  4. 10. 15,  22.  27.  and  34  of 
T14N.  RISE. 

The  remainder  of  the  Lake  Tahoe  Air 
Basin  in  California  and  Nevada  is 
proposed  to  be  redesignated  to 
attainment.  The  new  attainment  area 
includes  all  of  the  basin  portions  of 
Washoe  and  Carson  City  Counties, 
Nevada,  parts  of  Douglas  County. 
Nevada  and  parts  of  Placer  County. 
California,  except  as  specified  above. 

The  area  recommended  for 
redesignation  to  attainment: 

1.  Has  never  had  a  measured  or 
modeled  CO  N.^AQS  violation,  and 

2.  Is  not  a  part  of  a  U.S.  Bureau  of  the 
Census  Urbanized  Area. 

Proposed  .Actions 

EPA  has  re\  ised  the  redesignation 
requests  and  recommends  that  the 
above  specified  areas  should  remain 
nonattainment  while  the  remainder  of 
the  air  basin  should  be  redesignated  to 
attainment  for  CO. 

Regulatory  Process 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  sections  3  of  Executive 
Order  12291.  Under  5  U,S.C.  605(b).  I 
certifv  that  this  SIP  revision  will  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Authority:  Sections  1107(d)  and  301(a)  of 
the  Clean  Air  Act.  as  amended.  42  U.S.C. 

7407(d)  dnd -601(a)). 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas.  Carbon  monoxide. 

Dated:  January  7. 1985. 
John  Wise, 

Acting  Regional  Administrator. 

[FR  Doc  85-7542  Filed  3-28-65:  8:45  am] 

BILLING  CODE  6&60-S0-M 


GENERAL  SERVICES 
ADMINISTRATION 

National  Archives  and  Records 
Service 

41  CFR  Part  105-63 

Preservation  and  Protection  of  and 
Access  to  the  Presidential  Historical 
Materials  of  the  Nixon  Administration; 
Repromulgatlon  of  Public  Access 
Regulations 

agency:  .National  Archives  and 
Records,  Service,  GSA.' 

ACTION:  Notice  of  proposed  rulemaking; 
notice  of  public  comment  deadline. 

summary:  The  National  Archives  and 
Records  Administration  proposes  to 
amend  regulations  on  procedures  for 
preserving  and  protecting  the 
Presidential  historical  materials  of  the 
Nixon  administration  and  for  providing 
access  to  these  materials.  The  Archivist 
of  the  United  States  is  required  by  law 
to  issue  these  regulations. 
DATE:  All  comments  must  be  received  by 
close  of  business  May  28,  1985. 
ADDRESS:  All  comments  must  be  in 
writing  to  the  Director.  Legal  Services 
Staff,  National  Archives  and  Records 
Administration,  Washington,  D.C.  20408. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Brooks.  202-523-3618. 
SUPPLEMENTARY  INFORMATION:  The 

National  Archives  and  Records 
Administration  Act  of  1984  (Pub.  L.  98- 
497)  established  the  .National  Archives 
and  Records  Administration  as  an 
independent  executive  branch  agency, 
effective  April  1,  1985.  and  amended  the 
Presidential  Recordings  and  Materials 


'  On  April  1, 1985.  the  National  Archives  and 
Records  Service  Generdl  Services  Administration, 
will  become  an  independent  agency,  the  National 
Archives  and  Records  Administration  References 
in  the  text  of  the  document  are  to  the  National 
Archives  and  Records  Administration  because  of 
the  proximity  of  the  date  on  which  the  name  of  the 
agency  will  change. 
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Preservation  Act  by  transferring  to  the 
Archivist  of  the  United  States 
responsibilities  previously  assigned  to 
the  Administrator  of  General  Services. 
On  Friday.  March  7.  1980.  the 
Administrator  of  General  Services 
published  in  the  Federal  Register  (45  FR 
14855)  public  access  regulations 
implementing  Section  104  of  the 
Presidential  Recordings  and  Materials 
Preservation  Act.  (Pub.  L.  93-526. 
88  Stat.  1695,  44  US.C.  2111  note.] 
hereinafter  referred  to  as  the  Act.  The 
regulations  published  at  45  FR  14855 
reflected  a  partial  settlement  of 
litigation  pending  in  the  United  Stales 
Distru  t  Court  for  the  District  of 
Columbia  in  the  matter  of  Xixon  v. 
Solomon.  C.A.  No.  77-1395.  (D  DC.)  affd 
on  other  grounds  sub  nom.  Nixon  v. 
Fret-man.  670  F.2d  346  (DC.  Cir).  cert, 
don..  459  U.S.  1035.  103  S.Ct.  445.  74 
L.Ed. 2d  601  (1982). 

After  the  promulgation  of  the  previous 
regulations,  the  constitutionality  of 
Section  104(b)  of  the  Act  was  challenged 
in  the  United  States  District  Court  of  the 
District  of  Columbia  (.-Mien  et  al.  v. 
Carmen  et  al..  578  F.  Supp.  951)  because 
the  questioned  section  provided  for  a 
legislative  veto  of  any  regulations 
promulgated  by  the  Administrator  to 
implement  the  provisions  of  the  Act.  On 
December  30,  1983.  the  court  ruled  that 
Section  1041  bl  of  the  Act  was 
unconstitutional  based  upon  IMS  v. 
Chndha.  462  US,  919,  103  S,  Ct.  2764.  77 
L.Ed  2d  317,  (19831.  and  that  previously 
promulgated  regulations  were  invalid 
due  to  the  e.xercise  of  the  legislative 
veto  on  numerous  occasions.  It  further 
ruled  that  Section  104(b)  of  the  Act. 
which  contained  the  legislative  veto 
provision,  was  severable  from  the 
remainder  of  the  Act.  and  that  the  Act 
was  to  be  construed  as  a  report  and 
wait  statute.  This  proposed  set  of 
regulations,  which  is  the  sixth  proposed 
set  since  the  Act  became  law,  is  the 
result  of  a  full  and  independent  review 
of  the  Act  within  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Service,  of  the 
court's  decision  in  Allen  v.  Carmen,  of 
the  previous  set  of  regulations,  and  of 
the  practices  and  the  policies  of  existing 
Piesidential  libraries. 

One  fat:lor  that  must  be  mentioned  is 
that  the  previous  set  of  regulations  was 
the  result  of  negotiations  and  agreement 
amongst  the  various  interested  parties  in 
\i\oii  V.  Solomon,  including  former 
Pr<»sident  .\i\on.  The  negotiations 
produced  administratively  practical 
regulations  effectively  protecting  the 
interest  of  individuals  while  not  blunting 
the  mandate  of  the  statute  to  make  the 
material  public. 


Following  the  Allen  v.  Carmen 
decision,  the  Archivist  of  the  United 
States  established  the  Nixon  Materials 
Regulations  Review  Group  to  review  the 
previous  regulations  with  a  view 
towards  changing  any  substantive 
portions,  if  changes  were  necessary,  for 
reasons  of:  (a)  Archival  efficiency  and 
compliance  with  commonly  accepted 
archival  standards:  (b)  consistency  with 
the  practices  of  Presidential  libraries;  or 
(c)  compliance  with  the  Presidential 
Recordings  and  Materials  Preservation 
Act  of  1974.  The  revierw  continued  over 
a  period  of  months.  The  Nixon  Materials 
Regulations  Review  Group  issued  a 
report  to  the  Archivist  which  analyzed 
the  regulations,  considering  both  their 
actual  operation  over  a  period  of 
approximately  four  years,  and  their 
future  operation.  The  group's  ant^sis 
was  carefully  reviewed  prior  to  the 
publication  of  these  proposed 
regulations,  and  its  recommendations 
were  accepted.  In  fact,  portions  of  that 
report  are  included  In  this  analysis. 

The  result  of  our  full  and  independent 
review  of  the  statute,  prior  regulations, 
and  court  decision  is  that  the  new 
regulations  should  be  published  in 
substantially  the  same  form  and  content 
as  the  previous  set  of  regulations,  with 
one  exception.  The  composition  of  the 
Presidential  Materials  Review  Board  has 
been  altered  by  the  inclusion  of  an 
historian  from  a  Federal  agency  rather 
than  an  archivist  or  historian,  not 
otherwise  a  Government  employee, 
nominated  by  the  Council  of  the  Society 
of  American  Archivists.  This  change 
was  made  because  of  our  concerns 
about  the  performance  of  a 
governmental  function  by  someone 
essentially  outside  the  Executive 
Branch,  even  though  treated  as  a  special 
Federal  employee.  The  section 
pertaining  to  notice  to  interested  parties 
of  the  impending  public  availability  of 
the  materials,  and  the  section  pertaining 
to  categories  of  restricted  access  to 
materials,  both  of  which  are  topics  with 
significant  legal  and  constitutional 
overtones,  remain  unchanged.  Also 
unchanged  are  the  proposed  regulations 
concerning  the  practical  matters  of  the 
physical  handling,  storing,  and  archival 
processing  of  the  Nixon  Presidential 
materials.  No  better  regulations  could  be 
promulgated  which  would  fulfill  the 
requirements  of  the  Act  and  effectively 
balance  the  various  conflicting  interests 
within  legal  and  constitutional  bounds. 

This  set  of  regulations  provides  for 
archival  treatment  of  the  Nixon 
materials  that  is  comparable  to  the 
treatment  of  similar  materials  of  other 
Presidents  in  the  Presidential  libraries. 
The  principal  departure  from  standard 


Presidential  library  practice  is  the 
extraordinary  requirement  to  notify 
former  staff  members  and  other 
interested  parties  before  any  Nixon 
materials  are  opened  to  the  public,  and 
to  allow  persons  to  object  to  proposed 
openings  of  the  materials.  With  the 
exception  of  the  legal  constraints 
imposed  by  this  unique  concern  for  any 
residual  rights  the  originators  of  the 
materials  may  have,  these  regulations 
continue  the  traditions,  standards,  and 
practices  of  the  Presidential  libraries. 
Because  these  proposed  regirlations 
are  substantially  similar  to  the 
previously  adopted  regulations,  which 
had  an  extended  period  of  time  for 
public  review  and  comment  while  they 
were  before  Congress,  we  have 
determined  that  a  60-day  period  of 
review  is  sufficient  for  receipt  of  written 
comments  hereunder. 

General 

Sections  105-63.000.  105-63.101.  and 
105-63.102.  set  forth  the  scope,  purpose, 
and  application  of  these  regulations. 
Because  of  the  legislation  applicable  to 
them  and  the  circumstances  surrounding 
the  Government's  obtaining  possession 
of  them,  the  Nixon  materials  require  the 
promulgation  of  specific  and  extensive 
regulations.  This  has  not  been  the  case 
with  other  Presidential  materials. 

Section  105-63.103  provides  that  the 
Archivist  of  the  United  States  shall 
maintain  exclusive  legal  custody  of  all 
Presidential  historical  materials  of  the 
Nixon  Administration. 

Section  105-63. 104(a)  defines 
Presidential  historical  materials 
generally  as  any  and  all  items  of  former 
President  Nixon  connected  with  his 
constitutional  or  statutory  powers  or 
duties  as  President,  including  those 
relating  to  political  activities,  where 
they  directly  relate  or  affect  the 
performance  of  constitutional  or 
statutory  powers  or  duties  of  the 
President.  As  used  in  the  regulations. 
Presidential  historical  materials  are 
those  materials  which  must  remain  in 
the  possession  of  the  Government 
because  they  pertain  to  the  President's 
official  duties.  This  definition  was 
arrived  at  after  intensive  consideration 
of  archival.  Congressional,  judicial,  and 
public  concerns.  The  definition  partially 
encompasses  the  types  of  materials 
Presidents  historically  have  donated  to 
the  nation's  archives,  but  former 
Presidents,  other  than  .Mr.  Nixon,  also 
have  donated  materials  which  would  be 
outside  this  section.  All  Presidents  since 
Herbert  Hoover  have  freely  donated 
archival  materials  without 
distinguishing  or  separating  those  that 
were  directly  related  to  their  official 
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powers  or  duties  as  President  and  those 
that  were  not.  Although  former 
Presidents  have  had  the  opportunity  to 
exclude  non-Presidential  materials  from 
their  gifts  to  the  nation,  none  has.  But, 
given  the  fact  that  the  Nixon  materials 
were  not  freely  donated,  an  intention  on 
the  part  of  former  President  Nixon  to 
include  among  the  Presidential  materials 
those  documents  that  do  not  directly 
pertain  to  official  Presidential  activities 
cannot  be  inferred.  Therefore,  these 
regulations  must  embody  a  narrower 
definition  of  Presidential  materials  than 
what  IS  applied  in  the  Presidential 
libraries  and  must  take  into  account  the 
need  to  distinguish  between  Presidential 
and  non-Presidential  materials. 

Section  105-63.104(c)  defines  the 
abuses  of  Governmental  power 
considered  to  be  included  in  the  general 
rubric  of  '"Watergate."  The  definition  is 
limited  to  those  matters  included  in  the 
charter  of  the  Senate  Select  Committee 
on  Presidential  Campaign  Activities,  the 
charter  of  the  Watergate  Special 
Prosecution  Force,  and  the  Articles  of 
Impeachment  contained  in  House  Report 
No.  93-1305. 

Section  105-63. 104(d)  defines  general 
historical  significance  in  the  generally 
accepted  archival  sense  of  those  words. 

Section  105-63. 104(h)  defines  initial 
archival  processing  in  such  a  manner  as 
to  limit  the  intrusion  of  archivists  on 
personal  or  private  materials  while 
allowing  them  to  carry  out  the  duties 
prescribed  in  the  statute.  A  minimal 
initial  archival  processing  re  necessary 
to  determine  which  material  must  be 
returned  and  which  material  must  be 
kept. 

Section  105-63.105  simply  provides  for 
the  proper  routing  of  requests  for  access 
to  Presidential  historical  materials. 

Subpart  105-63.2  deals  with  ger»eral 
archival  processing  of  the  materials  and 
the  actual  physical  access  procedures  to 
the  materials,  which  shall  be  applicable 
in  all  instances.  The  foremost  concern  in 
this  section,  as  well  as  the  regulations 
as  a  whole,  is  balancing  the  privacy 
issues  within  the  statute  and  the  public's 
right  to  know. 

Section  105-63.203  authorizes  a 
minimal  initial  archival  processing  for 
the  actual  physical  protection  and 
preservation  of  the  matenals. 

Section  105-63.204  provides  regulaticm 
of  the  actual  physical  access  to  the 
areas  where  the  matenals  are  kept 
Section  105-63. 204(b)  provides, 
consistent  with  ensuring  the  protection 
of  the  records,  that  a  minima!  number  of 
individuals  shall  be  permitted  physical 
access  to  the  materials.  Section  105- 
63.204(d)  permits  former  President  Nixon 
to  have  a  representative  present 
whenever  a  search  of  the  materials  is 


made  for  a  Federal  agency  or  for  judicial 
proceedings.  Section  105-63.204(f) 
establishes  a  procedure  whereby  former 
President  Nixon  may  assert  any  rights  or 
privileges  he  may  have  which  would 
restrict  or  prohibit  access  to  the 
materials  by  a  Federal  agency  or  for 
judicial  proceedings.  Section  105- 
63.204(k)  provides  that,  in  the  event  the 
Archivist  makes  a  ruling  adverse  to  any 
claim  of  right  or  privilege  by  former 
President  Nixon  seeking  to  restrict 
access,  the  materials  will  not  be 
released  for  a  period  of  five  work-days 
thereafter,  thus  allowing  former 
President  Nixon  time  to  commence  a 
judicial  assertion  of  his  claim. 

Section  105-63. 204(h)  provides  a 
protective  mechanism  which  ensures 
that  the  original  documents  will  be 
preserved  by  providing  copies  in 
response  to  legal  requests,  whenever 
possible. 

Section  105-63.205  provides  the 
Archivist  with  the  authority  normally 
given  to  protect  the  matenals  speedily  in 
the  event  they  are  physically  threatened 
in  an  emergency. 

Subpart  105-63  3  provides  for  access 
to  the  matenals  by  former  President 
Nixon.  Federal  agencies,  and  for  judicial 
proceedings.  Former  President  Nixon 
may  have  access  to  the  materials  at  all 
times  pursuant  to  the  regulations 
governing  physical  access,  Federal 
agencies  may  use  the  materials  if 
needed  for  Government  business:  and. 
the  materials  are  available  for 
production  in  legal  proceedings  by 
lawful  process  subject  to  the  rights, 
defenses,  and  privileges  of  the  Federal 
Government,  former  President  Nixon,  or 
anyone  else  who  can  demonstrate  a 
right,  defense,  or  privilege. 

Subpart  105-63,4  governs  the  area 
which  was  and  is  a  primary  subject  of 
judicial,  congressional  and  public 
concern,  and  scrutiny:  access  to  the 
materials  by  the  public.  To  date, 
primarily  due  to  the  litigation 
surrounding  the  materials,  there  has 
been  access,  pursuant  to  the  earlier  set 
of  regulations,  only  to  the  Presidential 
photographs  and  to  the  31  taped 
conversations  entered  as  evidence  in  the 
Watergate  trials.  Section  105-63,401(a) 
provides  for  the  initial  processing  of  the 
material  and  the  expedited  return  of 
private  or  personal  matenals.  Much 
private  or  personal  matenal  has  already 
been  returned  under  the  provisions  of 
the  previous  regulations.  Section  105- 
63.401(a)  pro\ides  for,  pursuant  to  the 
Act,  the  expedited  processing  of  the 
materials  relating  to  the  Watergate 
abuses.  It  has  been  accepted  by  the 
National  Arch.ves  and  President  Nixon 
that  any  abuse  of  power  information  m 
the  Nixon  matenals  most  bkely  would 


be  found  either  m  the  White  House 
tapes  or  the  papers  identified  as  the 
"Special  Files,    For  this  reason,  these 
two  segments  were  the  first  to  be 
archivally  processed.  An  early  legal 
concern  when  the  statute  was  enacted 
was  thai  processing  of  the  Special  Files 
first  constituted  unequal  treatment  of 
the  Nixon  materials.  Some  suggested 
that  such  high  level  files  would  not  be 
prepared  for  opening  at  an  early  date  in 
the  Presidential  libraries.  This  concern 
is  moot  now  that  ten  years  have  passed 
since  the  end  of  the  Nixon 
administration.  Opening  the  Special 
Files  now.  with  restncted  documents 
withdrawn,  is  well  within  the  time 
period  traditionally  accepted  by  the 
Presidential  libraries  for  opening 
matenal  of  this  nature. 

Section  105-63, 401  (b)  and  (c)  provide 
means  of  notification  to  interested 
parties  of  the  impending  opening  to 
public  access  of  any  segment  of  the 
materials.  At  least  thirty  days  notice 
before  opening  will  be  provided  by 
publication  in  the  Federal  Register  In 
addition,  personal  notice  will  be  given 
to  all  who  have  entered  their  names  in 
the  Nixon  .Materials  Registry,  to  former 
staff  persons  identified  as  havnn^ 
created  or  maintained  the  files  to  be 
opened,  and  to  anyone  named  in 
materials  which  would  not  have  been 
disclosed  except  for  the  fact  that  the 
matenal  is  essential  to  the 
understanding  of  an  abuse  of  power. 

The  provisions  for  notice  are  as  broad 
as  reasonably  pwssible.  As  noted  above, 
the  notification  requirements  are  unique 
to  the  Nixon  materials.  It  is  not  the 
policy  in  the  Presidential  hbranes  to 
notify  anyone  other  than  the  former 
President  or  his  representative  prior  to 
opening  materials.  During  the  review  of 
these  regulations,  serious  consideration 
was  given  to  revising  the  notice 
provisions,  so  that  opening  Nixon 
materials  could  be  done  in  a  manner 
consistent  with  the  practices  m  the 
Presidential  Libraries,  All  recent 
Presidents  and  Federal  agencies  have 
accepted  archival  review  as  the  proper 
means  of  preparing  matenals  for  public 
access,  and.  at  the  same  time,  protecting 
national  security  and  individual  rights. 
But  the  unique  legal  background  of  the 
Nixon  matenals  adds  the  requirement  of 
notification  to  our  responsibility  of 
prepanng  these  matenals  for  pubhc 
release.  Given  this  responsibility,  our 
mafor  concern  was  that  we  provide 
sufficient  notification  while  not 
postponing  access  for  unacceptably 
lengthy  periods  It  was  therefore 
def:ided  that  the  regulation  should 
remain  unchariged  because  it  was  the 
most  plausible  and  effective  balancing 
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of  the  public's  right  to  know  and  the 
individual's  right  to  privacy  that  we 
could  draft.  The  notice  provisions 
selected  are  those  which  most 
effectively  provide  notice  to  concerned 
parties  while  providing  for  opening  the 
materials  in  a  reasonable  time. 

Section  105-63.401-1  provides  a 
mechanism  for  persons  claiming  a  legal 
or  constitutional  right  to  limit  public 
access  to  the  materials,  or  for  those  who 
t)elieve  that  public  access  to  the 
materials  might  jeopardize  a  right  to  a 
fair  and  impartial  trial,  to  make  their 
objections  known  to  the  Archivist,  and, 
if  the  Archivist  makes  a  decision 
regarding  .iccess  which  is  adverse  to  the 
claimant,  sufficient  postponement  of 
put)lic  access  thereafter  (o  permit  the 
disappointed  claimant  to  seek  judicial 
recourse  It  further  provides  a  similar 
mechanism  for  those  who  claim  an 
ownership  interest  to  commence  the 
pniccss  of  having  the  materials  returned 
tn  Ihem  Once  again,  these  provisions  go 
beyond  the  accepted  practices  in 
Presidential  libraries. 

Section  105-6,1.401-2  establishes  the 
procedures  for  the  segregation  and 
review  of  the  materials,  the  procedures 
untlcr  vvhu.h  objections  are  made  to  the 
segreg.ition  and  review  process,  and  a 
process  by  which  significant  issues 
involving  the  interpretation  of  these 
regulations  or  otherwise  having  far- 
reaching  precedential  value  are 
interpreted. 

A  primary  concern  underlying  the 
entire  section  is  the  need  to  minimize 
intrusion  into  private  and  personal 
materials  A  certain  degree  of  archival 
review  within  the  executive  branch  has 
been  .iccepled  In  the  Supreme  Court  as 
not  violating  privacy.  See  .\'i.\on  v. 
Adannistrulor.  425  U.S.  435  (1977).  It  is 
recognized  that  the  review  within  the 
executive  branch  must  be  as  limited  as 
possible. 

It  IS  also  recognized  that 
determination  of  issues  involving  the 
interpretation  of  these  regulations  or 
issues  that  will  have  far-reaching 
precedential  value  should  be  made 
Ihroush  <f  formal  administrative  process. 
with  an  cidnimistrative  record  that 
nrovides  a  court  with  a  basis  of  review. 
1  hese  regulations  provide  for  a 
multitiered  review  process. 

If  the  archivists  assigned  to  the  .\'ixon 
project  are  uncertain  about  the 
segregation  or  restriction  of  materials,  or 
conclude  that  a  decision  will  have  far- 
reaching  precedential  value,  the  issue  is 
submitted  to  the  Senior  Archival  Panel. 
The  Senior  Archival  I'anel  is  selected  by 
the  Archivist  of  the  United  States  from  " 
senior  governmental  archivists. 

If  the  Senior  Archival  Panel  is  unable 
to  make  a  decision,  or  the  determination 


is  of  sufficient  import,  involving 
interpretation  of  the  regulations  or  of 
far-reaching  precedential  value,  then  the 
Panel  may  certify  the  matter  to  the 
Presidential  Materials  Review  Board. 
The  Board  functions  in  a  manner  similar 
to  review  committees  in  a  number  of 
Presidential  libraries,  and.  under  the 
previous  regulations,  has  already 
insured  that  archival  decisions  made  in 
the  processing  of  Nixon  materials  have 
not  been  arbitrary  or  capricious. 

The  Boards  membership  has  been 
changed  because  the  fourth  member  of 
the  Board,  "a  person,  distinguished  in 
archival  science,  history,  or  political 
science,  who  shall  not  otherwise  be  a 
Federal  employee  .  .  ,,"  was  not  a 
regular  executive  branch  employee.  The 
status  of  this  fourth  member  raised 
concerns  about  the  constitutional 
propriety  of  a  person  essentially  outside 
the  executive  branch  performing 
executive  functions.  See  Nixon  v. 
Administrator,  supra.  Because  the  Board 
is  the  final  decision-making  organ  on 
issues  of  disclosure  and  other  important 
questions,  we  believe  that  all  Board 
members  should  be  regular  employees 
of  the  executive  branch.  This  fourth 
member  will  be  an  historian  of  an 
executive  branch  agency,  and  will  be 
selected  by  the  Archivist  of  the  United 
States  in  his  capacity  as  Chairman  of 
the  Board. 

The  Board's  actual  processes  are 
similar  to  the  procedures  the  Archivist 
and  the  Senior  Archival  Panel  employ. 
The  Board  reviews  the  arguments 
concerning  restriction  or  ownership  of 
materials,  makes  a  determination  and 
issues  a  decision,  and  refrains  from 
acting  on  the  decision-for  a  period  to 
allow  time  for  a  disappointed  party  to 
seek  judicial  review. 

Subpart  105-63.402  governs  an  area  of 
potential  controversy.  It  concerns  the 
exceptions  to  public  access  for  the 
various  materials. 

Section  105-63.402-1  authorizes  the 
Archivist  to  restrict  access  to  material 
relating  to  abuses  of  power  to  which  a 
person  has  an  ongoing  claim  of 
constitutional  right  or  legal  privilege  to 
restrict  access,  or  to  which  the 
Government  has  a  right  to  restrict 
access  in  the  interests  of  national 
defense  or  foreign  policy.  The  Act 
clearly  mandates  that  the  public  should 
have  access  to  the  portions  of  the 
material  that  are  essential  to  an 
understanding  of  abuses  of  power,  even 
if  the  material  w  ..Id  otherwise  be 
restricted  for  personal  privacy  reasons. 

Section  105-63.402-2  governs  access 
to  niiiterials  of  general  historical 
significance  unrelated  to  abuses  of 
power,  and  provides  the  Archivist 
broader  grounds  to  restrict  such  access 


than  for  materials  concerning  abuse  of 
power. 

Sections  105-63.402-3  and  105-63.402- 
4  provide  for  periodic  review  of 
restrictions  and  for  appeal  by 
researchers  of  the  restrictions — both 
normal  archival  administrative 
practices.  Section  105-63.402-5  provides 
for  access  to  materials  where  restricted 
portions  are  reasonably  segregable. 
Section  105-63.402-6  provides  for 
declassification  of  documents  according 
to  normal  archival  practices  under  the 
current  governing  Executive  Order  on 
protection  of  classified  information.  E.O. 
12356,  3  CFR  1983  Comp.,  p.  166. 

Section  105-63.404  specifies  the 
location  for  public  reference  use  of  the 
tapes.  This  section  has  been  amended  to 
allow  the  tapes  to  be  played  in 
Alexandria,  Virginia,  where  they  are 
now  stored. 

The  remainder  of  the  regulations 
incorporate  standard  practices  for 
archival  materials. 

List  of  Subjects  in  41  CFR  Part  105-63 

Archives  and  records,  Nixon 
historical  materials. 

For  the  reasons  stated  in  the 
preamble,  it  is  proposed  to  amend  Part 
105-63  of  Title  41  of  the  CFR.  As 
amended,  Part  105-63  reads  as  follows: 

PART  105-63— PRESERVATION  AND 
PROTECTION  OF  AND  ACCESS  TO 
THE  PRESIDENTIAL  HISTORICAL 
MATERIALS  OF  THE  NIXON 
ADMINISTRATION 

1 0,5-63.000    Scope  of  part. 

Subpart  105-63.1— General  Provisions 

l05-*;i.i01  Purpose. 

105-63.102  Application. 

105-63.103  Legal  custody. 

105-63.104  Definitions. 

105-63.105  Requests  or  demand  for  access. 

Subpart  105-63.2— Preservation  and 
Protection 

10,>-63.201     Responsibilitv. 
105-63.202    Security. 
105-63.203     Archival  processing. 
105-63.204    Access  procedures. 
105-63.205    Extraordinary  authority  during 
rniprgenrics. 

Subpart  105-63.3— Access  to  Materials  by 
Former  President  Nixon,  Federal  Agencies, 
and  for  Use  in  Any  Judicial  Proceeding 

105-63.301     Access  by  former  President 

Nixon. 
105-63.302    Access  by  Federal  agencies. 
105-63.303    Access  for  use  in  judicial 

proceedings. 

Subpart  105-63.4— Access  by  the  Public 

105-63.400     Scope  of  subpiirl 
105-63.401     Processing  period;  notice  of 
proposed  opening. 
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105-63.401-1     Rijihis  iinil  pnv:li'(;es.  njiht  to  a 

fair  truil. 
105-63.401-2    Segegration  and  review; 

Senior  Archival  Panel;  Presidential 

Materials  Review  Board. 
105-63.401-3     Trnnsfer  malprials. 
105-634<12     Restrictions. 
105-63  402-1     Mdlenals  related  to  abuses  of 

goveiiinK-ntjl  power 
105-63.402-2     Materials  of  general  historical 

significance  unrelated  to  abuses  of 

governmental  power. 
105-63.402-3     Periodic  review  of  restrictions. 
105-63.402^    Appeal  of  restriction 
105-63.402-5     Deletion  of  restricted  portions. 
105-63  402-6     Reqiicsls  for  declassification. 
105-63.403     Reference  room  location,  hours, 

and  rules. 
105-63.404     Repro<luction  of  tape  recordings 

of  Presidential  conversations. 
105-63.405    Reproduction  and  authentication 

of  other  materials. 
105-63.406     Amendment  of  regulations. 
105-63.407     Freedom  of  Information  requests. 

Aulbority:  Sec.  102(a)  of  the  National 
Archives  and  Records  Administration  Act  of 
1984.  Pub.  I..  96-497;  44  U.S.C.  2104;  and  Sees. 
103  and  104  of  the  Presidential  Recordings 
and  Materials  Preservation  Act.  8fl  Stat.  1695: 
44  I'  S.C  2107  no' f 

§  105-63.000    Scop«  ot  part. 

This  part  spts  foith  policies  nnd 
procedures  concerning  the  preservation 
and  protection  of  and  access  to  the  tape 
recordings,  papers,  documents, 
memorantJiims.  transcripts,  and  other 
objects  and  materials  which  constitute 
the  Presidential  historical  materials  of 
Richard  M.  Nixon,  covering  the  period 
beginning  Januai^  20. 1969,  and  ending 
August  9.  1P74 

Subpart  105-63.1— General  Provisions 

i  105-63.101     Purpose. 

■Jhis  Part  inr>-()3  implements  the 
provisions  of  Title  1  of  thi-  Piesidentiai 
Recordings  and  .Materials  Preservation 
Act  (Pub.  L  93-.526;  88  Stat.  1695).  It 
prescribes  policies  and  procedures  by 
which  the  National  Archives  and 
Records  Administration  will  preserve, 
protect,  and  provide  access  to  the 
Presidential  historical  materials  of  the 
Nixon  Ailministialion. 

§  105-63.102     Application. 

This  Part  105-63  applies  to  all  of  the 
Presiiientiul  historical  materials  of  the 
Nixon  Administriition  in  the  custody  of 
the  Archivist  of  the  United  States 
pursuant  to  the  provisions  of  Title  I  of 
the  Presidential  Recordings  and 
Materials  Preservation  Act  (Pub.  L.  93- 
52fi;  Bti  St, It.  ItifJo). 

S  105-63.103     Legal  custody. 

The  Archivist  of  the  I'nited  States  has 
or  will  olitain  eM;liisivi!  legal  custody 
and  ct)ntrol  of  all  Presidential  historical 
materials  of  the  Nixon  Administration 


hold  pursuant  to  the  provisions  of  Title  1 
of  the  Presidential  Recordings  and 
Materials  Preservation  Act  ^Pub.  L  93- 
526;  88  Stat.  1695) 

§  105-63.104     Deftnrttons. 

For  the  purposes  of  this  Pari  l(J5-63, 
the  following  terms  have  the  meaning 
ascribed  to  them  in  this  §  105-63.104. 

(a)  Prpsidentia!  historical  mntenals. 
The  tenn  "Presidential  historical 
materials"  (also  referred  to  as 
"historical  materials    and    materials") 
shall  mean  all  papers,  correspondence, 
documents,  pamphlets,  books. 
photographs,  films,  motion  pictures, 
sound  and  video  recordings,  machine- 
readable  media,  plats,  maps,  models, 
pictures,  works  of  art,  and  other  objects 
or  materials  made  or  received  by  former 
President  Richard  M.  Nixon  or  by 
members  of  his  staff  in  connection  with 
his  constitutional  or  statutory  powers  or 
duties  as  President  and  retained  or 
appropriate  for  retention  as  evidence  of 
or  information  about  these  powers  or 
duties.  Included  in  this  definition  are 
materials  relating  to  the  political 
activities  of  former  President  Nixon  or 
members  of  his  staff,  but  only  when 
those  activities  directly  relate  to  or  have 
a  direct  effect  upon  the  carrying  out  of 
constitutional  or  statutory  powers  or 
duties.  Excluded  from  this  definition  are 
documentary  materials  of  any  type  that 
are  determined  to  be  the  official  records 
of  an  agency  of  the  Government,  private 
or  personal  materials;  stocks  of 
publications,  processed  documents,  and 
stationery:  and  extra  copies  of 
documents  produced  only  for 
convenience  or  reference  when  they  are 
clearly  so  identified. 

(b)  Private  or  persona/  materials.  The 
term  "private  or  personal  materials" 
shall  mean  those  papers  and  other 
documentary  or  commemorative 
materials  in  any  physical  form  relating 
solely  to  a  person's  family  or  other  non- 
governmental activities,  including 
private  political  associations,  and 
having  no  connection  with  his 
constitutional  or  statutory  powers  or 
duties  as  President  or  as  a  member  of 
the  President's  staff. 

(c)  Abuses  of  governmental  power 
popularly  identified  under  the  generic 
term  "Watergate".  The  term  "abuses  of 
governmental  power  popularly 
identified  under  the  generic  tertn 
Watergate'  "  (also  referred  to  as 
"abuses  of  governmental  power"),  shall 
mean  those  alleged  acts,  whether  or  not 
corroborated  by  judicial,  administrative 
or  legislative  proceedings,  which 
allegedly  were  conducted,  directed  or 
approved  by  Richard  M.  Nixon,  his  staff 
or  persons  associ.^ted  with  him  in  bis 
constitutional  or  statutory  functions  as 


President  or  as  political  activities 
directly  relating  to  or  having  a  direct 
effect  upon  those  functions,  and  which 

(1)  Were  within  the  purview  of  the 
charters  of  the  Sienate  Select  Committee 
on  Presidential  Campaign  Activities  or 
the  Watergate  Special  Prosecution 
Force;  or 

(2)  Are  circumscribed  in  the  Articles 
of  Impeachment  adopted  by  the  House 
Committee  on  the  judiciary  and  reported 
to  the  House  of  Representatives  for 
consideration  in  House  Report  No  93- 
1305. 

(d)  General  historical  significance. 
The  tenn  "general  historical 
significance"  shall  mean  having 
administrative,  legal,  research  oi  other 
historical  value  as  evidence  of  or 
information  about  the  constitutional  or 
statutory  powers  or  duties  of  the 
President,  which  an  archivist  has 
determined  is  of  a  quality  sufficient  to 
warrant  the  retention  by  the  United 
States  of  materials  so  designated. 

(e)  Archivist.  The  term  "archivist" 
shall  mean  an  employee  of  the  National 
Archives  and  Records  Administration 
who.  by  education  or  experience,  is 
specially  trained  in  archival  science. 

(f)  Agency.  The  term  "agency"  shall 
mean  an  executive  department,  military 
department,  independent  regulatory  or 
nonregulatory  agency.  Government 
corporation.  Government-controlled 
corporation,  or  other  establishment  in 
the  executive  branch  of  the  Government 
including  the  Executive  Office  of  the 
President.  For  purposes  of  §  105-63.302 
only,  the  term  "agency"  shall  also 
include  the  White  House  Office 

(g)  Initial  archival  processing.  The 
term  "initial  archival  processing  '  shall 
mean  the  fnl'iiwinK  general  acts 
performed  !;>  .ir,  r.ivists  with  respect  to 
the  Presidentiril  historical  materials; 
Shelv  ing  boxes  of  documents  in 
chronological,  aiphabelical.  numerical 
or  other  sequence;  surveying  and 
developine  a  location  register  and  cross- 
index  of  the  boxes;  arranging  mnteriais, 
reboxing  the  documents  and  affixing 
labels:  producing  finding  aids  such  as 
folder  title  lists,  cross-indexes  and 
subject  lists:  reproducing  and 
transcribing  tape  recordings;  reviewing 
the  materials  to  idenlifv  ite.rns  that 
appear  subject  to  restriction;  identifying 
items  in  poor  physical  condition  and 
assuring  their  preservation:  arni 
identifying  materials  requiring  fiirther 
processing. 

(h)  Staff.  The  term  "st.ifr'  shcdl  mean 
those  persons  whose  salaries  were  p.iid 
fully  or  partialH  from  appropriations  to 
the  White  House  Office  or  Domestic 
Council,  or  who  were  detailed  on  a 
nonreimbursable  basis  'o  the  White 
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Mouse  Office  or  Domestic  Council  from 
any  other  Federdi  activity:  or  those 
persons  who  were  otherwise  designated 
as  assistants  to  the  President,  in 
connection  with  their  service  in  that 
capacity;  or  any  persons  whose  files 
were  sent  to  4he  White  I  louse  Central 
Files  Unit  or  Special  Files  Unit,  for 
purposes  of  those  files. 

(i)  Witional  security  class i find 
information.  The  term  "national  security 
classified  information"  shall  mean  any 
matter  which  is  security  classified  under 
existing  law.  and  has  been  or  should  be 
designated  as  such. 

(F..O.  12356.  47  FR  14874.  April  H.  1982) 

§  105-63.105    Requests  or  demands  for 
access. 

Each  agency  which  receives  a  request 
or  legal  demand  for  access  to 
Presidential  historical  materials  of  the 
Nixon  Administration  shall  immediately 
forward  the  request  or  demand  to  the 
Archivist  of  the  United  States.  National 
Archives  and  Records  Administration 
(NARA).  Washington.  DC.  20408. 

Subpart  105-63.2— Preservation  and 
Protection 

§  105-63.201     Responsibility. 

The  Archivist  of  the  United  States  or 
his  designated  agent  (hereinafter  the 
Archivist)  is  responsible  for  the 
preservation  and  protection  of  the 
i'residental  historical  materials.  He  may 
arrange  with  other  Federal  agencies, 
acting  pursuant  to  appropriate  Federal 
authority,  for  assistance  in  their 
preservation  and  protection. 

§105-63.202    Security. 

The  Archivist  is  responsible  for 
providing  adequate  security  for  the 
Presidential  historical  materials. 

§  105-63.203    Archival  processing. 

When  authorized  by  the  Archivist  and 
until  the  commencement  of  archival 
processing  in  accordance  with  Subpart 
105-63.4,  archivists  may  process  the 
Presidential  historical  materials  to  the 
extent  necessary  for  protecting  and 
preserving  the  materials,  and  for 
providing  authorized  access  to  the 
materials  pursuant  to  Subpart  105-63.3. 

§  105-63.204    Access  procedures. 

(a)  The  Archivist  will  receive  and/or 
prepare  appropriate  documentation  of 
each  access  authorized  under  this  Part 
105-«3. 

|b)  Entry  to  the  records  storage  areas 
will  be  provided  by  the  Archivist  only  to 
archival,  maintenance,  security,  or  other 
necessary  personnel  or  to  Mr.  Nixon. 
Two  persons,  at  least  one  of  whom 
represents  the  Archivist,  will  be  present 


at  all  times  that  records  storage  areas 
are  occupied. 

(c)  The  Archivist  will  determine  that 
each  individual  having  access  to  the 
Presidential  historical  materials  has  a 
security  clearance  equivalent  to  the 
highest  degree  of  national  security 
classification  that  may  be  applicable  to 
any  of  the  materials  examined. 

(d)  The  Archivist  will  provide  former 
President  Nixon  or  his  designated 
attorney  or  agent  (hereinafter  Mr. 
Nixon),  prior  notice  of,  and  allow  him  to 
be  present  during,  each  search 
necessary  to  comply  with  an  authorized 
access  under  §§  105-63.302  or  105- 
63.303. 

(e)  Only  NARA  archivists  shall 
conduct  searches  necessary  to  comply 
with  authorized  accesses  under  §  §  105- 
63.302  and  105-63.303. 

(f)  Prior  to  releasing  Presidential 
historical  materials  in  accordance  with 
an  access  authorized  under  §§  105- 
63.302  or  105-63.303.  the  Archivist  will 
give  Mr.  Nixon  notice  of  the  nature  and 
identity  of.  and  at  his  request  allow  him 
access  to.  those  Presidential  historical 
materials  which  the  archivists  have 
determined  are  covered  by  the 
subpoena,  or  other  lawful  process,  or 
request.  The  notice  will  also  inform  Mr. 
Nixon  that  he  may  file  a  claim  with  the 
Archivist  objecting  to  the  release  of  all 
or  portions  of  the  described  materials 
within  5  workdays  of  his  receiving  the 
notice  described  herein.  The  claim 
should  detail  the  alleged  rights  and 
privileges  of  Mr.  Nixon  which  would  be 
violated  by  the  release  of  the  materials. 
The  Archivist  will  refrain  from  releasing 
any  of  the  materials  to  the  requester 
during  this  period,  and  while  any  claim 
of  right  or  privilege  is  pending  before 
him,  will  refrain  from  releasing  the 
materials  subject  to  the  claim. 

(g)  The  Archivist  will  notify  Mr.  Nixon 
in  writing  of  the  administrative 
determination  on  any  claims  filed  in 
accordance  with  paragraph  (f).  of  this 
section.  In  the  event  the  determination  is 
wholly  or  partially  adverse  to  the  claim, 
the  Archivist  will  refrain  from  releasing 
the  materials  to  the  requester  for  an 
additional  5  workdays  from  Mr.  Nixon's 
receipt  of  the  determination. 

(h)  Whenever  possible,  a  copy,  which 
shall  be  certified  upon  request,  instead 
of  the  original  documentary  Presidential 
historical  materials  shall  be  provided  to 
comply  with  a  subpoena  or  other  lawful 
process  or  request.  Whenever  the 
original  documentary  material  is 
removed,  a  certified  copy  of  the  material 
shall  be  inserted  in  the  proper  file  until 
the  return  of  the  original. 


§  105-63.205    Extraordinary  authority 
during  emergencies. 

In  the  event  of  an  emergency  that 
threatens  the  physical  preservation  of 
the  Presidential  historical  materials  or 
their  environs,  the  Archivist  will  take 
such  steps  as  may  be  necessary, 
including  removal  of  the  materials  to 
temporary  locations  outside  the 
metropolitan  area  of  the  District  of 
Columbia,  to  preserve  and  protect  the 
materials. 

Subpart  105-63.3— Access  to  Materials 
by  Former  President  Nixon,  Federal 
Agencies,  and  for  Use  In  Any  Judicial 
Proceeding 

§  105-63.301    Access  by  former  President 
Nixon. 

In  accordance  with  the  provisions  of 
Subpart  105-63.2.  former  President 
Richard  M.  Nixon  or  his  designated 
agent  shall  at  all  times  have  access  to 
Presidential  historical  materials  in'the 
custody  and  control  of  the  Archivist. 

§  105-63.302    Access  by  Federal  agencies. 

in  accordance  with  the  provisions  of 
Subpart  105-63.2,  any  Federal  agency  or 
departmeftt  in  the  executive  branch 
shall  have  access  for  lawful  Government 
use  to  the  Presidential  historical 
materials  in  the  custody  and  control  of 
the  Archivist  to  the  extent  necessary  for 
ongoing  Government  business.  The 
Archivist  will  only  consider  written 
requests  from  heads  of  agencies  or 
departments,  deputy  heads  of  agencies 
or  departments,  or  heads  of  major 
organizational  components  or  functions 
within  agencies  or  departments 

§  105-63.303    Access  for  use  in  judicial 
proceedings. 

In  accordance  with  the  provisions  of 
Subpart  105-63.2,  and  subject  to  any 
rights,  defenses,  or  privileges  which  the 
Federal  Government  or  any  person  may 
invoke,  the  Presidential  historical 
materials  in  the  custody  and  control  of 
the  Archivist  will  be  made  available  for 
use  in  any  judicial  proceeding  and  are 
subject  to  subpoena  or  other  lawful 
process. 

Subpart  105-63.4— Access  by  the 
Public 

§  105-63.400    Scope  of  the  subpart. 

This  subpart  sets  forth  policies  and 
procedures  concerning  public  access  to 
the  Presidential  historical  materials  of 
Richard  M.  Nixon. 

§  105-63.401     Processing  period;  notice  of 
proposed  opening. 

(a)  The  Archivist  will  commence 
initial  archival  processing  of  the 
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materials.  In  processing  the  materials, 
the  archivists  will  give  priority  to 
segregating  private  or  personal 
materials  and  transferring  them  to  their 
proprietary  or  commemorative  owner  in 
accordance  with  §  105-63.401-3.  As 
soon  thereafter  as  possible,  the 
Archivist  will  open  for  public  access  all 
of  the  materials  in  the  Archivist's 
custody  and  control  which  are  neither 
restricted  pursuant  to  §105-63.402  nor 
subject  to  outstanding  claims  or 
petitions  seeking  such  restrictions.  The 
Archivist  will  open  for  public  access 
each  integral  file  segment  of  the 
materials  upon  completion  of  initial 
archival  processing  on  that  segment. 
Insofar  as  practicable,  the  Archivist  will 
give  priority  in  such  initial  archival 
processing  to  miiterials  relating  to 
abuses  of  gn\  ernmental  power  as 
defined  in  §  105-63. 104(c). 

(b)  At  least  30  calendar  days  prior  to 
the  opening  to  public  access  of  any 
integral  file  segment  of  the  materials,  the 
Archivist  will  publish  notice  in  the 
Federal  Register  of  the  proposed 
opening.  The  notice  will  reasonably 
identify  the  material  to  be  opened  and 
will  include  a  reference  to  the  right  of 
any  interested  person  to  file  a  claim  or 
petition  in  accordance  with  §  105- 
63.401-1.  Copies  of  the  notice  will  be 
sent  to  the  incumbent  President  of  the 
United  States  or  his  designated  agent 
and  by  first-class  mail  to  the  last  known 
address  of:  Mr.  Nixon,  or  his  designated 
agent  or  heirs;  any  former  staff  member 
reasonably  identifiable  as  the  individual 
responsible  for  creating  or  maintaining 
the  file  segment  proposed  to  be  opened; 
any  individual  named  in  the  material 
which  the  Archivist  may  not  restrict  in 
accordance  with  §  105-63.402-1  (b) 
because  the  material  is  essential  to  an 
understanding  of  an  abuse  of 
governmental  power:  and  any  persons 
named  in  the  materials  who  are 
registered  with  the  National  Archives 
and  Records  Administration  in 
accordance  with  §  105-63.401  (c). 

(c)  The  Archivist  will  maintain  a 
registry  which  shall  contain  the  names 
and  mailing  addresses  of  persons  who 
wish  to  receive  personal  notice  of  the 
proposed  opening  of  integral  file 
segments  of  the  materials  when  those 
segments  contain  references  about  them. 
To  be  included  in  the  registry,  a  person 
must  submit  his/her  name  and  mailing 
address  to  the  National  Archives  and 
Records  Administration.  (NL.N), 
Washington.  D.C.  20408.  Both  the 
envelope  and  letter  should  be 
prominently  marked.  "Nixon  Materials 
Registry."  By  submitting  his/her  name 
for  inclusion  in  the  registry,  a  person 
agrees  to  reimburse  the  United  States 


for  the  cost  of  first-class  postage  for 
each  instance  of  personal  notice 
received. 

§  105-63.401-1     Rights  and  privileges;  right 
to  a  fair  trial. 

(a)  Within  30  days  following 
publication  of  the  notice  prescribed  in 
§  105-63.401  (b),  any  person  claiming  a 
legal  or  constitutional  right  or  privilege 
which  would  prevent  or  limit  public 
access  to  any  of  the  materials  shall 
notify  the  Archivist  in  writing  of  the 
claimed  right  or  privilege  and  the 
specific  materials  to  which  it  relates. 
Unless  the  claim  states  that  particular 
materials  are  private  or  personal  (see 
paragraph  (d)  of  this  section),  the 
Archivist  will  notify  the  claimant  by 
certified  mail,  return  receipt  requested, 
of  his  decision  regarding  public  access 
to  the  pertinent  materials.  If  that 
decision  is  adverse  to  the  claimant,  the 
Archivist  will  refrain  from  providing 
public  access  to  the  pertinent  materials 
for  at  least  30  calendar  days  from 
receipt  by  the  claimant  of  such  notice. 

(b)  Within  30  days  following 
publication  of  the  notice  prescribed  in 
§  105-63.401  (b),  officers  of  any  Federal, 
State,  or  local  court  and  other  persons 
who  believe  that  public  access  to  any  of 
the  material  may  jeopardize  an 
individual's  right  to  a  fair  and  impartial 
trial  should  petition  the  Archivist  setting 
forth  the  relevant  circumstances  that 
warrant  withholding  specified  materials. 
The  Archivist  will  notify  the  petitioner 
by  certified  mail,  return  receipt 
requested,  of  his  decision  regarding 
public  access  to  the  pertment  materials. 
If  that  decision  is  adverse  to  the 
petitioner,  the  Archivist  will  refrain  from 
providing  public  access  to  the  pertinent 
materials  for  at  least  30  calendar  days 
from  receipt  by  the  petitioner  of  such 
notice. 

(c)  In  reaching  decisions  required  by 
paragraph  (a)  and  (b)  of  this  section,  the 
Archivist  may  consult  with  other 
appropriate  Federal  agencies.  If  these 
consultations  require  the  transfer  of 
copies  of  the  materials  to  Federal 
officials  in  agencies  other  than  the 
National  Archives  and  Records 
Administration,  the  Archivist  will 
transfer  these  copies  in  accordance  with 
the  procedures  prescribed  in  §§  105- 
63.204  and  105-63.302. 

(d)  Within  30  days  following 
publication  of  notice  prescribed  in 

§  105-63.401  (b).  any  person  claiming 
that  materials  proposed  for  public 
access  are  in  fact  private  or  personal,  as 
defined  in  §  105-63. 104(b).  and  that  he  or 
she  is  the  proprietary  or  commemorative 
owner  of  those  materials  shall  notify  the 
Archivist  in  writing.  The  claim  shall 
describe  the  specific  materials  to  which 


it  refers,  and  the  claimant's  basis  for 
concluding  that  these  materials  are 
private  or  personal.  Upon  receipt  of  such 
a  claim,  the  Archivist  will  transmit  it  to 
the  Presidential  Materials  Review  Board 
for  its  consideration  and  determination 
in  accordance  with  §  105-63  401 -2(i). 
The  Archivist  will  refrain  from  providing 
public  access  to  the  pertinent  materials 
or  from  returning  them  to  the  claimant 
for  at  least  30  calendar  days  from 
receipt  by  the  claimant  or  any 
intervening  parties  of  the  Board's 
determination. 

§  105-63.401-2    Segregation  and  review, 
Senior  Archival  Panel;  Presidential 
Materials  Review  Board. 

(a)  During  the  processing  period 
described  in  §  10.5-63,401  (a),  the 
Archivist  will  assign  archivists  to 
segregate  private  or  personal  materials. 
as  defined  in  §  105-63. 401(b).  The 
archivists  shall  have  sole  responsibility 
for  the  initial  review  and  determination 
of  private  or  personal  materials.  At  all 
times  when  the  archivists  or  other 
authorized  officials  have  access  to  the 
materials  in  accordance  with  these 
regulations,  they  shall  take  all 
reasonable  steps  to  minimize  the  degree 
of  intrusion  into  private  or  personal 
materials.  Except  as  provided  in  these 
regulations,  the  archivists  or  other 
authorized  officials  shall  not  disclose  to 
any  person  private  or  personal  or 
otherwise  restricted  information  learned 
as  a  result  of  their  activities  under  these 
regulations. 

(b)  During  the  processing  period 
described  in  §  105-63,401  ( a  |.  the 
Archivist  will  assign  archivists  to 
segregate  materials  neither  relating  to 
abuses  of  governmental  power,  as 
defined  in  §  105-63  104(c).  nor  otherwise 
having  general  historical  significance,  as 
defined  in  §  105-63, 104|d),  The 
archivists  shall  have  sole  responsibility 
for  the  initial  review  and  determination 
of  those  materials  which  are  not  related 
to  abuses  of  governmental  power  and  do 
not  otherwise  ha\e  general  historical 
significance. 

(c)  During  the  processing  period 
described  in  §  105-63  401(a).  the 
Archivist  will  assign  archuists  to 
segregate  matenais  sub|ec!  to 
restriction,  as  prescribed  in  §  105-63.402. 
The  archivists  shall  have  sole 
responsibility  for  the  initial  review  and 
determination  of  materials  that  should 
be  restricted.  The  archivists  shall  insert 
a  notification  of  withdrawal  at  the  front 
of  the  file  folder  or  container  affected  by 
the  removal  of  restricted  material.  The 
notification  shall  include  a  brief 
description  of  the  restricted  material 
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and  the  basis  for  the  restriction  as 
prescribed  in  S  105-63.402. 

(d)  If  the  archivists  are  unable  to 
make  a  determination  required  in 
paragraphs  (a),  (b).  or  (c)  of  this  section, 
or  if  the  archivists  conclude  that  the 
required  determination  raises  significant 
issues  involving  interpretation  of  these 
regulations  or  will  have  far-reaching 
precedential  value,  the  archivists  shall 
submit  the  pertinent  materials,  or 
representative  examples  of  them,  to  a 
panel  of  senior  archivists  selected  by 
the  Archivist  of  the  United  States.  The 
Panel  shall  then  have  the  sole 
responsibility  for  the  initial 
determination  required  in  paragraphs 
(a),  (b),  or  (c)  of  this  section. 

(e)  If  the  Senior  Archival  Panel  is 
unable  to  make  a  determination 
required  in  paragraph  (d)  of  this  section, 
or  if  the  panel  concludes  that  the 
required  determination  raises  significant 
issues  involving  interpretation  of  these 
regulations  or  will  have  far-reaching 
precedential  value,  the  Panel  shall 
certify  the  matter  and  submit  the 
pertinent  materials,  or  representative 
examples  of  them,  to  the  Presidential 
Materials  Review  Board. 

(f)  The  Presidential  Materials  Review 
Board  ("Board")  shall  consist  of  the 
Archivist  of  the  United  States,  who  shall 
serve  as  Chairman,  and  the  following 
additional  members: 

(1)  The  Assistant  Archivist  for  the 
Office  of  the  National  Archives; 

(2)  The  Assistant  Archivist  for  the 
Office  of  the  Presidential  Libraries; 

(3)  The  Director  of  the  Legal  Counsel 
Staff  of  the  National  Archives  and 
Records  Administration;  and 

(4)  The  Historian  of  a  Federal  agency 
who  shall  be  selected  by  the  Archivist  of 
the  United  States  in  his  capacity  as 
Chairman. 

The  Board  shall  meet  at  the  call  of  the 
Chairman.  Three  members  of  the  Board 
shall  constitute  a  quorum  for  the 
conduct  of  the  Board's  business, 
although  each  member  of  the  Board  may 
participate  in  all  of  the  Board's 
decisions.  Members  of  the  Board  may  be 
represented  by  their  delegates  on  those 
occasions  when  they  are  unable  to 
attend  the  meetings  of  the  Board.  The 
Board  may  consult  with  officials  of 
interested  Federal  agencies  in 
formulating  its  decisions.  To  the  extent 
these  consultations  require  the  transfer 
of  copies  of  materials  to  Federal 
officials  outside  the  National  Archives 
and  Records  Administration,  the  Board 
shall  comply  with  the  requirements  of 
§§  105-63.204  and  105-63.302. 

l8)  When  the  matter  certified  to  the 
Board  by  the  Senior  Archival  Panel 
invokes  a  dt'fermination  required  in 


paragraphs  (a)  or  (b)  of  this  section,  the 
Board  shall  prepare  a  final  written 
decision,  together  with  dissenting  and 
concurring  opinions,  of  the  proper 
categorization  and  disposition  of  the 
pertinent  materials.  The  Board's 
decision  will  be  the  final  administrative 
determination. 

(h)  When  the  matter  certified  to  the 
Board  by  the  Senior  Archival  Panel 
involves  a  determination  required  in 
paragraph  (c)  of  this  section,  the  Board 
shall  recommend  an  initial 
determination  to  the  Senior  Archival 
Panel,  which  shall  retain  the  sole 
responsibility  for  the  initial 
determination. 

(i)  When  the  Board  considers  a  matter 
referred  to  it  by  the  Archivist  as 
provided  in  §  105-63.401-1  (d),  it  shall 
follow  these  procedures: 

(1)  The  Board  will  notify  the  claimant 
of  its  consideration  of  the  claim,  and 
invite  the  claimant  to  supplement  at  his 
discretion  the  basis  for  the  claim. 

(2)  The  Board  will  publish  notice  in 
the  Federal  Register,  advising  the  public 
of  its  consideration  of  the  claim,  and 
describing  the  materials  in  question  as 
fully  as  reasonably  possible  without 
disclosing  arguably  private  or  personal 
information.  The  notice  will  further 
advise  that  any  member  of  the  public 
may  petition  the  Board  within  15 
calendar  days  of  the  publication  of 
notice,  setting  forth  the  intervenor's 
views  concerning  the  public  or  private 
nature  of  the  materials. 

(3)  The  Board  shall  take  into  account 
the  positions  maintained  by  the 
claimant  and  any  intervenors  in 
reaching  its  decision.  The  Board  shall 
issue  its  decision,  including  dissenting 
and  concurring  opinions,  no  sooner  than 
20  days  nor  later  than  60  days  from  the 
publication  of  notice  in  the  Federal 
Register  provided  in  paragraph  (h)(2),  of 
this  section.  The  Board's  decision  shall 
be  the  final  administrative 
determination.  The  Archivist  will  notify 
the  claimant  and  any  intervenors  of  the 
Board's  decision  by  certified  mail,  return 
receipt  requested,  and  shall  refrain  from 
acting  upon  that  decision  for  30  calendar 
days  as  provided  in  j  105-63.401-l(d). 

§  105-63.401-3    Transfer  of  materials, 

(a)  The  Archivist  will  transfer  sole 
custody  and  use  of  those  materials 
determined  to  be  private  or  personal,  or 
to  be  neither  related  to  abuses  of 
governmental  power  nor  otherwise  of 
general  historical  significance,  to  former 
President  Nixon  or  his  heirs  or.  when 
appropriate  and  after  notifying  Mr. 
Nixon  or  his  designated  agent,  to  the 
former  staff  member  having  primary 
proprietary  or  commemorative  interest 
in  the  materials. 


(b)  Materials  determined  to  be  neither 
related  to  abuses  of  governmental 
power  nor  otherwise  of  general 
historical  significance,  and  transferred 
pursuant  to  paragraph  (a)  of  this  section, 
shall  upon  such  transfer  no  longer  be 
deemed  Presidential  historical  materials 
as  defined  in  §  105-63. 104(a). 

§  105-63.402    Restrictions. 

§  105-63.402-1     Materials  related  to  abuses 
of  governmental  power. 

(a)  The  Archivist  will  restrict  access 
to  materials  determined  during  the 
processing  period  to  relate  to  abuses  of 
governmental  power,  as  defined  in 
§  105-63.104(c),  when: 

(1)  The  Archivist,  in  accordance  with 
§  105-63.401-1,  is  in  the  process  of 
reviewing  or  has  determined  the  validity 
of  a  claim  by  any  person  of  a  legal  or 
constitutional  right  or  privilege;  or 

(2)  The  Archivist,  in  accordance  with 
§  105-63.401-1,  is  in  the  process  of 
reviewing  or  has  determined  the  validity 
of  a  petition  by  any  person  of  the  need 
to  protect  an  individual's  right  to  a  fair 
and  impartial  trial;  or 

(3)  The  release  of  the  materials  would 
violate  a  Federal  statute;  or 

(4)  The  materials  are  authorized  under 
criteria  established  by  Executive  order 
to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy, 
provided  that  any  question  as  to 
whether  materials  are  in  fact  properly 
classified  or  are  properly  subject  to 
classification  shall  be  resolved  in 
accordance  with  the  applicable 
Executive  order  or  as  otherwise 
provided  by  law.  However,  the  Archivist 
may  waive  this  restriction  when: 

(i)  (A)  The  requester  is  engaged  in  a 
historical  research  project;  or 

(B)  The  requester  is  a  former  Federal 
official  who  had  been  appointed  by  the 
President  to  a  policymaking  position  and 
who  seeks  access  only  to  those 
classified  materials  which  he  originated, 
reviewed,  signed,  or  received  while  in 
public  office;  and 

(ii)  The  requester  has  a  security 
clearance  equivalent  to  the  highest 
degree  of  national  security  classification 
that  may  be  applicable  to  any  of  the 
materials  to  be  examined;  and 

(iii)  The  Archivist  has  determined  that 
the  heads  of  agencies  having  subject 
matter  interest  in  the  material  do  not 
object  to  the  granting  of  access  to  the 
materials;  and 

(iv)  The  requester  has  signed  a 
statement,  which  declares  that  the 
requester  will  not  publish,  disclose,  or 
otherwise  compromise  the  classified 
material  to  be  examined  and  that  the 
requester  has  been  made  aware  of 
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Federal  criminal  statutes  which  prohibit 
the  compromise  or  disclosure  of  this 
information. 

(b)  The  Archivist  will  restrict  access 
to  any  portion  of  materials  determined 
to  relate  to  abuses  of  governmental 
power  when  the  release  of  those 
portions  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  or  constitute  libel  of  a  living 
person:  Provided.  That  if  material 
related  to  an  abuse  of  governmental 
power  refers  to,  involves  or  incorporates 
such  personal  information,  the  Archivist 
will  make  available  such  personal 
information,  or  portions  therof.  if  such 
personal  information,  or  portions 
thereof,  is  essential  to  an  understanding 
of  the  abuses  of  governmental  power. 

§  105-63.402-2    Materials  of  general 
historical  sigificance  unrelated  to  abuses  of 
governmental  power. 

(a)  The  Archivist  will  restrict  access 
to  materials  determined  during  the 
processing  period  to  be  general 
historical  significance,  but  not  related  to 
abuses  of  governmental  power,  under 
one  or  more  of  the  circumstances 
specified  in  §  105-63.402-l(a). 

(b)  The  Archivist  will  restrict  access 
to  materials  of  general  historical 
significance,  but  not  related  to  abuses  of 
governmental  power,  when  the  release 
of  these  materials  would: 

(1)  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential:  or 

(2)  Constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  or 
constitute  libel  of  a  living  person;  or 

(3)  Disclose  investigatory  materials 
compiled  for  law  enforcement  purposes, 
but  only  when  the  disclosure  of  such 
records  would: 

(i)  Interfere  with  enforcement 
proceedings; 

(ii)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication; 

(iii)  Constitute  an  unwarranted 
invasion  of  personal  privacy: 

(iv)  Disclose  the  identity  of  a 
confidential  source,  and  in  the  case  of  a 
record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a 
criminal  investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source: 

(v)  Disclose  investigative  techniques 
and  procedures,  or; 

(vi)  Endanger  the  life  or  physical 
safety  of  law  enforcement  personnel. 

§  105-63.402-3    Periodic  review  of 
restrictions. 

The  Archivist  periodically  will  assign 
archivists  to  review  materials  placed 


under  restrictions  by  §  105-63.402  and  to 
make  available  for  public  access  those 
materials  which,  with  the  passage  of 
time  or  other  circumstances,  no  longer 
require  restriction.  If  the  archivists  are 
unable  to  determine  whether  certain 
materials  should  remain  restricted,  the 
archivists  shall  submit  the  pertinent 
materials,  or  representative  examples  of 
them,  to  the  Senior  Archival  Panel 
described  in  §  105-63.401-2(d),  which 
shall  then  have  the  responsibility  for 
determining  if  the  materials  should 
remain  restricted.  The  Senior  Archival 
Panel  may  seek  the  recommendations  of 
the  Presidential  Materials  Review 
Board,  in  the  manner  prescribed  in 
paragraph  (e)  and  (h)  of  §  105-63  401-2. 
in  making  its  determination.  Before 
opening  previously  restricted  materials, 
the  Archivist  will  comply  with  the  notice 
requirements  of  §  105-63.401(b). 

§  105-63.402-4    Appeal  of  restrictions. 

Upon  petition  of  any  researcher  who 
claims  in  writing  to  the  Archivist  that 
the  restriction  of  specified  materials  is 
inappropriate  and  should  be  removed, 
the  archivists  shall  submit  the  pertinent 
materials,  or  representative  examples  of 
them,  to  the  Presidential  Materials 
Review  Board  described  in  §  105- 
63.401-2(f)-  The  Board  shall  review  the 
restricted  materials,  and  consult  with 
interested  Federal  agencies  as 
necessary.  To  the  extent  these 
consultations  require  the  transfer  of 
copies  of  materials  to  Federal  officials 
outside  the  National  Archives  and 
Records  Administration,  the  Board  shall 
comply  with  the  requirements  of  §  §  105- 
63.204  and  105-63.302.  As  necessary  and 
practicable,  the  Board  shall  also  seek 
the  views  of  any  person,  including 
former  President  Nixon,  whose  rights  or 
privileges  might  be  adversely  affected 
by  a  decision  to  open  the  materials.  The 
Board  shall  prepare  a  final  written 
decision,  including  dissenting  and 
concurring  opinions,  as  to  the  continued 
restriction  of  all  or  part  of  the  pertinent 
materials.  The  Board's  decision  shall  be 
the  final  administrative  determination. 
The  Archivist  will  notify  the  petitioner 
and  other  interested  persons  of  the  final 
administrative  determination  within  60 
calendar  days  following  receipt  of  such 
petition.  If  the  Board's  decision  is  to 
open  previously  restricted  materials,  the 
Archivist  will  comply  with  the  notice 
requirements  of  §  105-63.401(b). 

§  105-63.402-5    Deletion  of  restricted 
portions. 

The  Archivist  will  provide  a  requester 
any  reasonably  segregable  portions  of 
otherwise  restricted  materials  after  the 
deletion  of  the  portions  which  are 
restricted  under  this  §  105-63.402. 


§  105-63.402-6    Requests  for 
declassification. 

Challenges  to  the  classification  and 
requests  for  the  declassification  of 
national  security  classified  materials 
shall  be  go\emed  by  the  provisions  of 
§  105-61  104.  as  that  may  be  amended 
from  time  to  time. 

§  105-63.403    Reference  room  locations, 
hours,  and  rules. 

The  Archi\ist  shall,  from  time  to  time, 
separately  prescribe  the  precise  location 
or  locations  where  the  materials  shall  be 
available  for  public  reference,  and  the 
hours  of  operation  and  rules  governing 
the  conduct  of  researchers  using  such 
facilities.  This  information  may  be 
obtained  by  writing  to:  Office  of 
Presidential  Libraries  (NL),  The  National 
.•\rchives,  Washington.  D  C  20408. 

§  105-63.404     Reproduction  of  tape 
recordings  of  Presidential  conversations. 

(a)  To  ensure  the  preservation  of 
original  tape  recordings  of  conversations 
which  were  recorded  or  caused  to  be 
recorded  by  any  officer  or  employee  of 
the  Federal  Government  and  which: 

(1)  Involve  former  President  Richard 
M.  Nixon  or  other  individuals  who.  at 
the  time  of  the  conversation,  were 
employed  by  the  Federal  Government: 
and 

(2)  Were  recorded  m  the  White  Mouse 
or  in  the  office  of  the  President  in  the 
Executive  Office  Buildings  located  in 
Washington.  District  of  Columbia;  Camp 
David.  Md.;  Key  Biscayne.  Fla.:  or  San 
Clemente.  Calif.:  and 

(3)  Were  recorded  during  the  period 
beginning  January  20, 1969,  and  ending 
August  9. 1974. 

the  Archivist  will  produce  duplicate 
copies  of  such  tape  recordings  in  his 
custody  for  public  and  official  reference 
use.  The  original  tape  recordings  shall 
not  be  a\'ailable  for  public  access. 

(b)  Since  the  original  tape  recordings 
may  contain  information  which  is 
subject  to  restriction  in  accordance  with 
§  105-63.402.  the  archivists  shall  review 
the  lapes  and  delete  restricted  portions 
from  copies  for  public  and  official 
reference  use. 

(c)  Researchers  may  listen  to 
reference  copies  of  ihe  tape  recordings 
described  in  paragraph  (a)  of  this 
section  in  a  National  Archives  building 
in  the  Washington.  DC.  area  and  at 
other  reference  locations  established  by 
the  Archivist  in  accordance  with  §  105- 
63.403. 

§  105-63.405     Reproduction  and 
authentication  of  other  materials. 

(a)  Copung  for  researchers  of 
materials  other  than  tape  recordings 
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described  in  §  105-€3.4O4  normally  will 
be  done  by  personnel  of  the  National 
Archives  and  Records  Administration 
using  Government  equipment.  With  the 
permission  of  the  Archivist  or  his 
designated  agent,  a  researcher  may  use 
his  own  copying  equipment.  Permission 
shall  be  based  on  the  determination  that 
such  use  will  not  harm  the  materials  or 
disrupt  reference  activities.  Equipment 
shall  be  used  under  the  supervision  of 
NARA  personnel. 

(b)  The  Archivist  may  authenticate 
and  attest  copies  of  materials  when 
necessary  for  the  purpose  of  the 
research. 

(c)  The  fees  for  reproduction  and 
authentication  of  materials  under  this 
section  shall  be  those  prescribed  in  the 
schedule  set  forth  in  Subpart  105-61.52 
or  pertinent  successor  regulation,  as  that 
schedule  is  amended  from  time  to  time. 

§105-63.406    Amendment  of  regulations. 

The  Archivist  may  from  time  to  time 
amend  the  regulations  of  this  Subpart 
105-63.4  in  accordance  with  the 
apphcabie  law  concerning  such 
amendments. 

§  105-63.407     Freedom  of  Information 
requests. 

(a)  The  Archivist  will  process 
Freedom  of  Information  Act  requests  for 
access  to  only  those  materials  within  the 
Presidential  historical  materials  which 
are  identifiable  by  an  archivist  as 
records  of  an  agency  as  defined  in 

§  105-63  104(f].  The  Archivist  will 
process  these  requests  in  accordance 
with  the  Freedom  of  Information 
regulations  set  forth  in  Part  105-61  or 
pertinent  successor  regulations. 

(b)  In  order  to  allow  N'ARA  archivists 
to  devote  as  much  time  and  effort  as 
possible  to  the  processing  of  materials 
for  general  public  access,  the  Archivist 
will  not  process  those  Freedom  of 
Information  requests  where  the 
requester  can  reasonably  obtain  the 
same  materials  through  a  request 
directed  to  an  agency  (as  defined  in 

§  105-€3. 104(01,  unless  the  requester 
demonstrates  that  he  or  she  has 
unsuccessfully  sought  access  from  that 
agency  or  its  successor  in  law  or 
function. 

Daled:  March  25.  19B5. 
Robert  M.  Warner, 
Archivist  of  the  United  States. 

|FR  Doc.  BS-7382  Filed  3-28-85;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No.  85-63;  RM-4884;  FCC  85- 
135] 

FM  Broadcast  Station  In  KodiaK,  AK 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  denies  an 
Application  for  Review  filed  by  Kodiak 
Broadcasting  Company,  Inc.,  which 
seeks  the  reversal  of  a  staff  decision 
returning  its  petition  for  rule  making 
filed  during  the  pendency  of  the 
omnibus  proceeding.  The  arguments 
presented  by  Kodiak  did  not  show 
sufficient  special  circumstances  to 
warrant  reversing  the  earlier  decision. 
Additionally,  this  action  proposes  to 
assign  FM  Channel  272A  to  Kodiak. 
Alaska  inasmuch  as  the  omnibus 
proceeding  has  been  concluded  and  the 
Commission  has  announced  that  it  is 
again  accepting  petitions  to  amend  the 
F\l  Table  of  Allotments. 
DATE:  Comments  are  due  on  or  before 
May  20, 1985,  and  reply  comments  on  or 
before  June  4, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530, 
SUPPLEMENTARY  INFORMATION: 

List  of  Subject  in  47  CFR  Part  73 

Radio  broadcasting. 

Memorandum  Opinion  and  Order  and 
Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  §  73.202(b), 
Table  of  Allotments.  FM  Broadcast  Stations 
(Kodiak.  Alaska)  MM  Pocket  No.  85-83,  RM- 
4884. 

Adopted:  March  20,  1985. 
Released:  March  26. 1985. 
By  the  Commission. 

1.  The  Commission  has  before  it  an 
Application  for  Review  filled  October 
18. 1984,  by  Kodiak  Broadcasting 
Company.  Inc.  ("petitioner").'  Kodiak 
Broadcasting  seeks  review  of  the  staff 
action  of  September  18, 1984,  returning 
its  petition  for  rule  making  for  the  the 
allotment  of  FM  Channel  272A  to 
Kodiak,  Alaska.  Comments  in  support  of 
the  Application  for  Review  were  filed  by 
Kodiak  Public  Broadcasting 
Corporation,  licensee  on  noncommercial 
educational  FM  Station  KMXT,  Kodiak. 


An  opposition  to  the  Application  was 
submitted  by  Pillar  Mountain  ("Pillar") 
to  which  petitioner  replied.^ 

2.  The  staffs  action  denied 
acceptance  of  the  petition  to  allot  a 
second  commercial  FM  channel  to 
Kodiak.  Alaska,  in  accordance  with  the 
omnibus  proceeding.^  The  petition  was 
filed  on  August  27,  1984  during  the 
pendency  of  the  omnibus  rule  making 
but  was  not  acceptable  for  inclusion  in 
that  proceeding.  Therefore  we  indicate 
that  the  proposal  should  be  refiled  at  the 
conclusion  of  Docket  84-231. 

3.  The  Application  for  Review 
requests  the  Commission  to  reconsider 
its  earlier  decision  and  issue  a  Notice  of 
Proposed  Rule  Making  to  allocate 
Channel  272A  to  Kodiak,  Alaska. 
Petitioner  argues  that  its  proposal  would 
not  have  an  impact  on  any  of  the 
channels  proposed  in  MM  Docket  84- 
231.  It  further  argues  that  a  similar 
freeze  imposed  for  FM  was  lifted  to 
allow  broadcasters  to  file  for  and 
operate  additional  stations  in  Alaska  in 
another  context.  Citing  Broadcast 
Station  Assignments.  19  F.C.C.  2d  470, 
486  (1969). *  Petitioner  asserts  that 
Kodiak's  existing  stations  are 
inadequate  to  satisfy  the  need  for 
service  there. 

4.  Pillar  Mountain,  in  its  opposition, 
argues  that  the  Commission's  decision 
not  to  process  petitions  outside  the 
scope  of  Docket  84-231  during  the 
preparation  and  pendency  of  the 
omnibus  proceeding  was  necessary  as 
not  to  complicate  and  impede  the 
orderly  introduction  of  new  FM  services. 
According  to  Pillar,  the  subject  request 


'  Public  Notice  of  Itie  Application  for  Review  was 
given  on  November  9, 1984  Report  No.  1484. 


•  On  December  20. 1984,  petitioner  filed  d  requesl 
to  extend  tlie  lime  for  filing  reply  i.ommpnis  to  and 
including  January  4. 1985  Section  1  429|r|  of  the 
Rules  provides  that  oppositions  must  be  filed  wiihin 
15  days  following  the  dale  the  notice  of  the  pehtiun 
was  published  in  the  Federal  Register  and 
subsection  (g)  slates  thai  replit^s  lo  oppo^ilions  shall 
be  filed  withm  10  days  after  the  lime  for  filing 
oppositions  has  expired.  The  Public  .Notice  was 
published  on  November  9.  1984  Thus  replies  were 
due  on  or  before  December  6.  1984  However,  in 
view  of  the  disposition  of  this  procefdms,  that 
request  and  the  lale  filed  reply  are  considered  moot. 

'  See  Notice  of  Proposed  Rule  Makint;  in  Docket 
84-231.  49  FR  11214.  published  March  2S  1984.  and 
the  Public  Notice.  Iniplemenlatiun  of  BC  Dorkcl  80- 
90.  TVie  Commission  Does  Not  Contemplate  a 
General  Freeze.  Mimeo  .\o  1.106.  December  9. 1903. 

*  In  further  support  of  its  request  for  preferred 
treatment  during  the  omnibus  procetding  pelitioner 
cites  Alaska  Frequency  Band.  39  F  C  C  ."128  (igsfi), 
where  under  !  73.37(f)  Alaskan  broadcasters  were 
treated  differently  in  filing  for  AM  stations:  and 
under  §  73.220  (restrictions  on  FM  Channels  221-300 
in  Alaska):  and  the  commission  s  slalement  in  the 
Second  Report  and  Order  in  Docket  1 81 40  supra. 
recognizing  that  the  Alaskan  broadcast  markets  are 
unusual,  their  isolation  from  the  mainland  and  Ihe 
state's  limited  and  sparse  population  help  to  luslify 
different  Irealmenl.  See  Fvonf;elislic  .^issionarv 
Fellowstiip.  75  F.C.C.  2d  724.  725.  (1980)  Sec  also 
KINY  Associates.  50  R  R  2d  981  (1981) 
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is  predicated  on  the  factual  assertion 
that  Kodiak  is  somehow  in  urgent  need 
of  local  broadcast  service  whereas,  in 
fact,  the  two  existing  stations 
{KVOK(AM)  and  KMXT(FM))  already 
provide  local  programming.'  Kodidk 
Public  Broadcasting  Corporation 
comments  that  it  also  provides 
programming  to  Kodiak. 

5.  We  do  not  believe  that  the 
petitioner  has  shown  sufficient  special 
circmstances  to  overcome  the 
Commissions  general  policy  against 
accepting  petitions  during  the  omnibus 
rule  making.  The  restrictions  on 
accepting  petitions  unrelated  to  Docket 
84-231  were  necessary  in  order  to  give 
the  staff  the  opportunity  to  process  and 
implement  the  proposals  of  the  omnibus 
proceeding  in  an  orderly  and 
expeditious  fashion.  However,  in  view 
of  the  fact  that  the  omnibus  proceeding 
is  now  concluded  an  petitions  may 
again  be  filed  to  amend  the  FM  Table  of 
Allotments,  we  believe  that  the 
petitioner's  request  for  Kodiak,  Alaska, 
can  now  be  considered. 

6.  Accordingly,  in  order  to  provide 
Kodiak  with  a  second  commercial  FM 
channel,  it  is  proposed  to  amend  the  FM 
Table  of  Allotments,  §  73.202(b)  of  the 
Rules,  with  regard  to  the  community 
listed  below: 


12S8S 


City 


Kodiak.  AL 


Channel  No 


Present 


Proposed 


"261A.  aod266 


•261  A.  266.  and 
272A 


7.  Further  it  is  ordered.  That  the 
Application  for  Review  filed  by  Kodiak 
Broadcasting  Corporation,  is  granted  to 
the  degree  stated  herein,  and  in  all  other 
respects  is  denied. 

8.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE; 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

9.  Interested  parties  may  file 
comments  on  or  before  May  20,  1985, 
and  reply  comments  on  or  before  June  4. 
1985,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 
Additionally,  a  copy  of  such  comments 
should  be  served  on  the  petitioners  or 
their  counsel  or  consultants  as  follows: 

Kodiak  Broadcasting  Company.  Inc.,  c/o 
Michael  H.  Bader,  Haley.  Bader  & 


^  In  addition  Pillar  points  out  that  Kodiak  will 
soon  have  a  new  FM  Station  (K|IZ-FM). 


Potts,  2000  M  Street.  NW., 
Washington,  DC.  20036 

10.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  Table  of  FM  Allotments. 

§  73.202(b).  of  the  Commission's  Rules. 
See  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  To  Amend 
§§  73.202(bj.  73.504  and  73  606(b)  of  the 
Commission's  Rules.  46  11549,  published 
February  9.  1981. 

11.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree.  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
reveiw.  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4.  303.  48  stat..  as  amended,  1066, 1082; 
47U.S.C.  154.303) 

Federal  Cnmmunications  Commission. 
William  ).  Tricarico, 

St(  :v!t'!ry 

APPENDIX 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(c)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Assignments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Xotice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 


pleadings.  It  should  also  restate  its 

present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 

procedures  will  go\ern  the 
consideration  of  filings  m  this 
proceeding, 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
ad\"anced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comm.ents,  (See 

§  l,420[d]  of  the  Commissions  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  .Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1  415  and  1  420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  repU  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1 , 420(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  Section  1.420  of 
the  Commission's  Rules  and 
Regulations,  an  original  and  four  copies 
of  all  comments,  reply  comments. 
pleadings,  briefs,  or  other  documents 
shall  be  furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
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Room  at  its  headquarters.  1919  M  Street, 
NW.,  Washington,  D.C. 

|FR  Doc.  8,5-7516  Filfd  3-.:8-flf.:  8:4,t  am] 
BILLING  CODE  C712-01-M 


47  CFR  Part  73 

I  MM  Docket  No.  84-649;  RM-4771 1 

TV  Broadcast  Stations  in  Manhattan, 
KS 

AGENCY;  FcLirr.il  Communications 

Commission. 

action:  Projxctti  rule;  dismissal  of 
petition. 

SUMMARY:  Action  taken  herein 
dismisses  the  request  of  Lynn  E.  Bussey 
to  assign  UliF  TV  Channel  31  to 
Manh.itl.in.  Kansas,  as  there  is  no 
continuing  intt.TPsI  in  the  assignment. 
ADDRESS:  Federal  Conimunications 
Commissior,.  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  .Mass  Mciiia  Bureau. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  hroadca sting. 

Report  and  Order  (Proceeding 
Terminated) 

In  Ihi'  11. liter  of  amendment  of  §  7:!.W)6(I)), 
Tybic  of  Assignments,  T('lcvision  BroddcasI 
Sl.ilions  (.M.inhallan.  Kansas)  MM  Docket 
No.  84-649.  RM-4771 

.•\dopled;  March  13,  1985. 

Relfdsfd;  March  22.  1985. 

ify  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 

consideration  the  Xotiie  nf  Proposed 
Rule  Mckinw.  49  FR  24921.  published 
luly  20,  1984,  soliciting  comments  on  the 
reiiuest  of  Lynn  E.  Bussey  ("petitioner") 
toiission  I'lIF  TV  Channel  31  to 
Nfanhatl.m.  Kansas.  Petitioner  filed 
comments  reiterating  his  intention  to 
appl_\  for  the  channel.  However,  on 
January  3.  1985,  petitioner  filed 
supplemental  comments  withdrawing 
his  interest  in  the  assignment,  stating 
th.it  he  no  longer  intends  to  apply  for  the 
channel,  if  assigned.  .\o  other  comments 
were  received. 

2.  As  stated  in  the  .Xut/vc.  continuing 
interest  is  required  before  a  channel  will 
be  .issigned.  Therefore,  in  accordance 
with  the  Commission's  policy,  no  further 
consideration  will  be  given  to  the 
assignment  of  L'HF  TV  Channel  31  to 
Manhattan.  Kansas. 

3.  It  is  ordered.  That  the  petition  of 
Lynn  E.  Bussey  is  dismissed  and  that 
this  proceeding  is  terminated. 


4.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau,  (202)  634- 
6530, 

Federal  CommunicationB  Commission. 
Charles  Schott, 

Chief.  Policy  and  Rules  pi  vision,  Mass  Media 

Bureau. 

IFR  Doc.  85-7526  Filed  ;^28-85:  8:45  am) 

BILLING  CODE  6712-01-11 


JMI 


47  CFR  Part  73 

I  MM  Docket  No.  84-639;  RM-47031 

TV  Broadcast  Stations  in  Lafayette.  TN 

AGENCY:  Fedeial  Communications 
Commission. 

ACTION:  Proposed  rule;  Dismissal  of 

Petition. 

summary:  Action  taken  herein 
dismisses  a  petition  for  rule  making  filed 
by  Macon  County  Publishing  Company 
to  assign  L'HF  television  Channel  69  to 
Lafayette,  Tennessee,  based  upon  the 
petitioner's  failure  to  provide  the 
requisite  showing  of  continuing  interest 
in  pursuing  the  proposal. 

ADDRESS:  Federal  Communications 
Commissi;in,  Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner  or  leffrey  D. 
Sutherland,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Amendment  of  §  73.606(b), 
Table  of  Assignments,  Television  Broadcast 
Stations  (Lafayette,  Tenressee).  MM  Docket 
.\o.  84-639.  RM-4703. 

Adopted:  March  13.  1985. 

Released:  March  22. 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  the  Notice  of  Proposed 
Rule  Making.  49  FR  27959,  published 
luly  9.  1984,  issued  in  response  to  a 
petition  filed  by  Macon  County 
Publishing  Company  (  "petitioner"), 
proposing  the  assignment  of  UHF 
television  Channel  69  to  Lafayette. 
Tennessee,  as  that  community's  first 
television  service.  Petitioner  failed  to 
file  supporting  comments  in  response  to 
the  .Wotice  and  no  other  comments  of 
interest  were  received. 

2.  It  is  the  Commission's  genera! 
policy  to  refrain  from  making  a  new 
assignment  to  a  community  absent  an 


expression  of  interest  in  the  use  of  a 
proposed  channel.  See,  Williams, 
Arizona.  47  FR  20827.  published  May  14, 
1982,  and  paragraph  2  of  the  Appendix 
to  the  Notice.  Since  no  such  interest  has 
been  expressed  here,  we  will  dismiss 
the  proposal, 

3.  In  light  of  the  above,  it  is  ordered. 
That  the  petition  of  Macon  County 
Publishing  Company  to  assign  UliF 
television  Channel  69  to  Lafayette, 
Tennessee,  is  hereby  dismissed, 

4.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
the  above,  contact  Nancy  V,  Joyner  or 
Jeffrey  D.  Sutherland.  Mass  Media 
Bureau.  (202)  634-6530. 

(Sees.  4.  303.  48  Slat.,  as  amended.  lOWi.  10ii2; 
47U.S.C.  154.  303) 

Federal  Communications  Commission. 
Charles  Schott. 

Chief  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  85-7518  Filed  3-28-85  845  am] 

BILLING  COt>E  6712-01-M 


47  CFR  Part  73 

I  MM  Docket  No.  84-1007;  RM-47581 

TV  Broadcast  Stations  in  Texarkana, 
TX 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule:  Dismissal  of 
Petition, 

SUMMARY:  Action  taken  herein 
dismisses  a  petition  filed  by  Allen 
Sheets  to  assign  UHF,  Television 
Channel  46  to  Texarkana,  Texas.  The 
petition  is  dismissed  because  no 
expression  of  interest  has  been  filed  by 
the  petitioner  or  any  other  party. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 
Television  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  §  73  60t)(l)), 
Table  of  Assignments,  Television  Broadcast 
Stations  (Texarkana.  Texas)  .MM  Docket  No. 
84-l(X)7,  RM^758 

Adopted  March  13. 1985, 

Released;  March  22, 1985, 

By  the  Chief,  Policy  and  Rules  Division. 
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1.  Before  the  Commission  is  the  Notice 
of  Proposed  Rule  Making.  49  FR  44114. 
publhshed  .November  2.  1984.  proposing 
the  assignment  of  UHF  Television 
Channel  46  to  Texarkana.  Texas,  as  a 
third  commercial  television  facility,  in 

response  to  a  petition  filed  by  Allen 

Sheets. 

2.  The  Commission  did  not  receive 
comments  from  the  petitiimer  or  any 
other  party,  and  consistent  with  the 
policies  and  procedures  set  forth  in  the 
Appendix  to  the  Notice,  we  shall 
dismiss  the  petition  to  assign  an 
additional  television  channel  to 
Texarkana. 

3.  In  view  of  the  foregoing.  It  is 
ordered.  That  the  petition  of  Allen 
Sheets  proposing  the  assignment  of  UHF 
Television  Channel  46  to  Texarkana, 
Texas,  is  hereby  dismissed. 

4.  It  is  further  ordered,  That  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
this  proceeding,  contact  Kathleen 
Scheuerle.  Mass  Media  Bureau,  (202) 
634-6530. 

Federal  CommunicHlions  Commission. 

Charles  Schott, 

Chief.  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

|KR  Due  84-7517  Filed  5-2«-85:  8:45  am) 

BILLING  COOC  S712-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Ch.  5 

IGSAR  Notice  No.  5-84) 

Government  Procurement 

AGENCV:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR)  which 
will  permanently  incorporate  the 
contents  of  Acquisition  circular  AC-85- 
1  on  payment  due  dates  for  construction 
contracts  into  the  regulation.  The 
proposed  change  will  also  establish  an 
alternate  "Discount"  provision  and  an 
alternate  "Payment  Due  Date"  clause  for 
use  in  recurring  building  service 
contracts.  In  addition,  the  "Payment  Due 
Date"  clause  for  architect-engineer  and 
other  professional  or  technical  service 
contracts  has  been  revised  to  establish 
an  appro\  al  period  for  purposes  of 
determining  due  dates  for  payment.  The 
intended  effect  is  to  improve  the 
regulatory  coverage  and  to  provide 
uniform  procedures  for  contracting 
under  the  regulatory  system. 


DATE:  Comments  are  due  in  writing  not 
later  than  April  29,  19B5. 
ADDRESS:  Requests  for  a  copy  of  the 
proposal  and  comments  should  be 
addressed  to  Ida  M.  Ustad.  Office  of 
GSA  Acquisition  Policy  and 
Regulations.  Office  of  Acquisition 
Policy.  18th  and  F  Sts.,  NW.  Room  4027, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Scott.  Office  of  .Acquisition 
Policy  and  Regulations  on  (202)  523- 
3782. 

SUPPLEMENTARY  INFORMATION: 

Impact 

The  Director.  Office  of  Management 

and  Budget  (OMB),  by  memorandum 
dated  December  14.  1984,  exempt  certain 
agency  procurement  regulations  from 
Executive  Order  12291,  The  exemption 
applies  to  this  proposed  rule.  The 
General  Services  Administration  [GSA) 
certifies  that  this  document  will  not 
ha\e  a  significant  economic  effect  on  a 
substantia!  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq).  Therefore,  no 
regulatory  flexibility  analysts  has  been 
prepared  The  proposed  rule  does  not 
contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  44  L'  S,C.  3501  et,  seq 

List  of  Subjects  in  48  CFR  Parts  532  and 

552 

Government  piDcuremenL 

Diited:  March  20.  1985. 

Ida  M.  L'slad. 

Acting  Director.  Office  of  GSA  Acquisition, 
Policy  and  Regulations 

|FR  Doc  85-7515  Filed  3-26-85;  8;45  amj 

BILUNG  CODE  6«?0-6i-«l 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  81-19,  Notice  No.  21 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Devices  and 
Associated  Equipment 

Correction 

FR  Doc.  85-6838  published  on  page 
11506  in  the  issue  of  Friday,  March  22, 
1985,  appeared  in  the  Rules  section: 
however,  it  should  have  appeared  in  the 
Proposed  Rules  section. 

BILLIMG  CODE  1S0S-02-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Vi/ildJife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  DIcerandra  frutescens 
(Scrub  Balm),  and  DIcerandra 
cornutisstma  (Longspurred  Balm) 

agency:  Kish  and  Wildlife  Service. 

Interior 

action:  Proposed  i^Ie 


SUMMARY:  The  Fish  and  Wildlife  Service 

(Service)  proposes  to  determine  two 
plants  in  the  mint  famil>,  Dicerandra 
frutescens  (scrub  balm)  and  Dicerandra 
cornutissima  (longspurred  balm),  to  be 
endangered  species  pursuant  to  the 
Endangered  Species  Act  of  1973 
Dicerandra  'rulescens  is  known  only 
from  two  areas  in  Highlands  County, 
Florida,  and  Dicerandra  Cornjtissimu 
from  a  single  area  in  Marion  County, 
Florida.  Presently  known  sites  for  both 
species  are  on  privately  owned  land, 
and  the  plants  are  not  protected  by 
State  or  Federal  laws.  Rapidly 
expanding  commercial  and  residential 
development  in  central  Florida  has  been 
detrimental  to  these  species  in  the  past 
and  poses  a  severe  threat  to  their 
continued  survival.  This  proposal,  if 
made  final,  would  implement  the 
Federal  protection  and  recovery 
provisions  afforded  by  the  Endangered 
Species  Act  of  1973.  as  amended,  for 
Dicerandra  frutescens  and  DKerandra 
cornutissima.  The  Service  seeks  data 
and  comments  from  the  public  on  this 
proposal, 

DATES:  Comments  from  all  interested 
parties  must  be  received  bv  May  28. 
1985.  Public  hearing  requests  must  be 
received  by  May  13.  1985. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  Endangered 
Species  Field  Station.  US  Fish  and 
Wildlife  Service,  2747  Art  Museum 
Drive,  Jacksonville,  Florida  32207. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  ].  W'esley, 

Endangered  Species  Field  Supervisor,  at 

the  above  address  (904/791-2580  or  FTS 

94&-25R01. 

SUPPLEMENTARY  INFORMATION: 
Background 

Dicerandra  frutescens  was  first 
collected  in  Highlands  County,  Florida. 
by  Small  and  Matthaus  in  1925.  near 
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L.ike  Sleiirns  (now  known  as  Lake  June 

in  Winter)   |  B.  McF.irlm  suljspquuntly 
rullfcti'd  Ihc  species  from  the  s.ime  area 
in  l!);i(i.  A  few  .nldilional  (  ollocfions 
were  made  during  the  1940's  and  1950"s 
from  the  same  general  area.  Specimens 
from  these  collections  were  variously 
filed  under  already  described  species  in 
the  genera  Cdiikic/idii.  Diceraiufra.  and 
Ci'idiuhrra.  until  Shinners  (1962) 
recognized  them  as  representing  a  new 
species  which  he  named  Dicerandra 
frutt'st  ri:s. 

When  Shinners  described  Dit  I'lumlra 
fniti'sct'iis.  ho  included  in  that  species 
specimens  from  Sumter  County.  Florida. 
It  was  not  until  1981  Ih.it  Murk 
rc(.ognized  th.it  the  Sumter  County 
specmiens.  as  well  as  specmiens  from 
collections  in  ad),icent  .Marion  County, 
represented  a  distinct  species  which  she 
described  under  the  name  Dicerandra 
cornutisslnia.  Dicesant/ro.  voniutissimn 
was  first  collertod  in  Sumter  County  by 
West  and  Arnold  in  1938;  in  1975. 
Cooper  and  Martin  collected  the  species 
in  Marion  County.  Few  collections  have 
been  made  since  then,  all  from  a  single 
rel.ttively  small  area  in  M.irion  County. 
.\i  present,  the  Sumter  County 
population  IS  thought  no  longer  to  exist, 
and  all  extant  populations  of 
/)icfrandra  cornutissiwa  are  believed  to 
bp  in  Marion  County.  Dicerandra 
frutescens  appears  to  be  confined 
entirely  to  Highlands  County. 

Dicrrandru  t'rutescuns  is  a  strongly 
aromatic  plant  ranging  up  to  .5  meter 
(1  (i  feet)  tall,  with  erect  non-woody 
shoots  growing  from  a  woody  base.  The 
leaves  are  1.5-2.5  centimeters  (.5ft-l.() 
inch)  long,  narrowly  oblong  with  entire 
margins  and  blunt  tips,  and  covered 
with  conspicuous  sunken  glands.  The 
leaves  are  borne  oppsite  one  another  on 
the  stems,  with  usually  two  smaller 
leaves  at  each  node   The  flowers  are 
borne  in  pairs.  The  corolla  (petals)  of  the 
flower  IS  1.5-1.6  centimeters  (.58-, 62 
inch)  long,  tubular  with  upper  and  lower 
lips,  and  white  or  pale  pink  with 
Purplish-rose  dots.  The  four  stamens 
protrude  from  the  flowers.  Each  half  of 
the  anther  is  tipped  by  a  filamentous 
horn  or  spur  that  is  less  than  1 
millimeter  (,(34  inch)  long. 

Dii-t'randra  cornutissima  is  a  strongly 
aromatic  plant  up  to  0.5  meter  (1,6  feet) 
tall,  with  erect,  nun-woody  flowering 
shoots  growing  from  a  woody  base. 
Leaves  are  about  1.5  centimeters  (.58 
inch)  long,  linear,  with  entire  margins, 
and  covered  with  conspicuous  sunken 
ul.inds.  I'he  leaves  are  borne  opposite 
one  another  on  the  stems,  often  with 
tuo  smaller  leaves  at  each  node. 
Fhnvers  are  borne  in  groups  in  the  axils 
of  the  leaves  on  the  upper  parts  of  the 
stems.  The  corolla  is  7  millimeters  (.3 
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inch)  long,  tubular,  hvo-lipped,  bent  at  a 
9()-degree  angle  in  the  middle,  and 
purplish-rose  with  dtM;p  purple  markings 
and  a  whitish  throat.  The  four  stamens 
profrude  from  the  flower:  each  half  of 
the  anther  is  lipped  by  a  horn  or  spur 
about  1.2  millimeters  (.05  inch)  long. 

Although  Dicerandra  connitissinia 
was  for  a  long  time  Confused  with  D. 
frutescens.  the  two  are  readily 
distinguishable.  Dicerandra 
cornutissima  has  narrower  leaves, 
purple-rose  flowers  (white  or  pale  pink 
in  frutescens).  style  with  few  hairs  or 
naked  (hairy  in  fnitascens]  and  another 
appendage  usually  over  1  millimeter  (.04 
inch)  long  (usually  less  than  1  millimeter 
long  in  frutescens).  Both  species  exude  a 
strong,  pleasant,  minty  smell. 

Dicerandra  frutcicens  is  endemic  to 
Highlands  County,  Florida.  It  occurs  in 
the  Southern  Central  Florida  Ridge 
Sandhill  geographical  province  and  in 
sand  pine  communities,  growing 
primarily  on  well-dreined  Paola  yellow 
fine  sand  soils.  Dicetandra  cornutissima 
is  one  time  occurred  in  Sumter  and 
Marion  Counties,  Florida,  but  now  is 
apparently  confined  to  Marion  County. 
It  is  found  only  in  open  areas  in  sand 
pine  scrub  or  oak  scrub,  and  in  the 
ecotones  between  these  and  turkey  oak 
communities.  Both  species  are  known 
only  from  private  lands  and  are 
primarily  threatened  by  commercial 
development. 

Section  12  of  the  Endangered  Species 
Act  of  1973  (Act)  directed  the  Secretary 
of  the  Smithsonian  Institution  to  prepare 
a  report  on  these  plants  considered  to  be 
endangered,  threatened,  or  extinct.  The 
Secretary  of  the  Smithsonian  p'-esented 
this  report  (House  Document  No  94-51) 
to  Congress  on  January  9. 1975.  On  July 
1,  1975,  the  Service  published  a  notice  in 
the  Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  report  as  a  petition 
within  the  context  of  section  4(c)(2)  of 
the  Act  (petition  acceptance  is  now 
covered  by  section  4(b)(3)  of  the  Act,  as 
amended).  On  June  16. 1976,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  Section  4  of  the  Act. 
Dicerandra  frutescens  (including  the 
populations  later  named  Diceranadar 
curnutissima  by  Huck  in  1981)  was 
included  in  the  Smithsonian  report,  the 
notice  of  July  1,  1975,  and  the  proposal 
of  June  16. 1976. 

The  1978  Endangered  Species  Act 
Amendments  required  that  all  proposals 
over  2  years  old  be  withdrawn,  except 
that  a  1-year  grace  period  was  given  to 
proposals  already  over  2  years  old.  On 
December  10, 1979,  tfce  Service 


published  a  notice  o 


withdrawal  of  the 


June  16, 1976.  proposal,  along  with  four 
other  proposals  that  had  expired  (44  FR 
70796).  On  December  15,  1980.  the 
Service  published  a  revised  notice  of 
review  in  the  Federal  Register  (45  FR 
82479):  Dicerandra  frutescens  (again 
including  the  populations  later  named 
Dicerandra  curnutissima]  was  includcui 
as  a  category-2  species  (species  for 
which  data  in  the  Service's  possession 
indicate  listing  is  possibly  appropriate 
but  for  which  additional  biological 
information  is  needed  to  support  a 
proposed  rule).  On  November  28.  1983. 
the  Service  published  in  the  Federal 
Register  (43  FR  53640)  a  supplement  to 
its  1980  notice  of  review.  This 
supplement  listed  Dicerandra 
cornutissima  as  a  category-2  species, 
since  Huck  had  described  the  plant  as 
distinct  from  Dicerandra  frutescens  in 

1981.  Additional  biological  data  have 
now  been  gathered  on  both  species  that 
fully  support  this  proposed  rule. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982, 
requires  the  Secretary  to  make  findings 
on  certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13. 

1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Dicerandra  frutescens  and 
Dicerandra  cornutissima  because  of  the 
acceptance  of  the  1975  Simithsonian 
report  as  a  petition.  On  October  13.  19H3 
and  again  on  October  13.  1984,  the 
Service  found  that  the  petitioned  listing 
of  Dicerandra  frutescens  and 
Dicerandra  cornutissima  was 
warranted,  and  that  although  pending 
proposals  had  precluded  their  proposal, 
expeditious  progress  was  being  made  to 
add  other  species  to  the  list.  Publication 
of  the  present  proposal  constitutes  the 
next  1-year  finding  requirement  of  on  or 
before  October  13,  1985. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (October 
1.  1984.  49  FR  38900,  to  be  codified  at  ,50 
CFR  Part  424)  set  forth  the  procedures 
for  adding  species  to  the  Federal  lists.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors,  and 
their  application  to  Dicerandra 
frutescens  Shinners  (scrub  balm)  and 
Dicerandra  cornutissima  Huck 
(longspurred  balm)  are  as  follows; 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Dicerandra 
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frutcscens  apparently  has  always  been 
rare  and  confined  to  a  small  rejjion  in 
Highlands  County  in  centra!  Florida. 
Today,  it  is  known  from  only  two  areas 
in  Highlands  County,  one  near  Lake 
June  in  Winter,  and  the  other  on  the 
Archbold  Biological  Station.  The  species 
does  not  occur  at  two  sites  where  it 
formerly  was  found  in  Highlands 
County:  one  is  now  planted  in  citrus 
groves  and  the  other  has  been  clear-cut. 
The  populations  that  still  occur  on  the 
Archbold  Biological  Station  are  largely 
in  areas  undisturbed  by  humans  except 
for  vehicular  traffic  on  the  fire  lanes. 
Continued  fire  suppression  by  the 
Archbold  staff  may  eventually  lead  to 
the  demise  of  the  species  here.  In  the 
Lake  )une  in  Winter  area,  the  present 
sites  for  the  species  arc  surrounded  by 
developments  along  U.S.  Highway  27. 
The  habitat  of  this  species  in  the  pine 
scrub  community  near  Highway  27  is 
prime  property  for  development 
(Wunderlin  1984a). 

Diccrandra  corinitissima  has 
probably  always  been  rare.  too.  It  was 
formerly  known  from  both  Sumter  and 
Marion  Counties,  but  the  possible  site 
where  it  occurred  in  Sumter  County  is 
no  longer  suitable  habitat,  in  Marion 
CTounty,  several  of  the  sites  where  the 
species  formerly  occurred  are  no  longer 
suitable  habitat  or  are  being  developed. 
The  species  is  now  known  from  only  a 
single  area  approximately  11  miles 
south-southwest  of  Ocala,  Much  of  this 
area  is  being  developed,  and  such 
development  could  eliminate  the 
species.  Fewer  than  4,000  plants  are 
estimated  to  be  present  where  it  still 
occurs  (Wunderlin,  1984b), 

Peninsular  Florida  has  one  of  the 
highest  population  growth  rates  in  the 
United  States,  and  development 
pressures  on  the  limited  area  in  which 
these  two  species  occur  can  only  be 
expected  to  intensify  over  the  next 
decade. 

B.  Overutilization  for  commercial 
recreational,  scientific,  or  educational 
purposes.  Both  Dicerandra  frutescens 
and  Dicerandra  cornutissima  are 
members  of  the  mint  family  and  have 
the  pleasing,  strongly  aromtic  odor 
associated  with  that  family.  They  are 
highly  visible,  and  can  be  easily 
identified  by  the  general  public;  both 
occur  in  areas  close  to  highways  and 
human  habitation.  Because  of  these 
factors,  they  are  vulnerable  to  taking 
and  vandalism.  Although  they  are  of  no 
commercial  or  horticultural  interest, 
sporadic  collection  for  scientific 
purposes  does  occur  (Wunderlin,  1984  a. 
b). 

C,  Disease  or  predation.  Not 
applicable. 


D.  The  inadequacy  of  existin}> 
regulatory  mechanisms.  These  plants 
are  not  protected  by  State  or  Federal 
laws,  nor  do  they  occur  on  land  under 
P'ederal  or  State  jurisdicton  (Wunderlin, 
1984  a,  b).  Neither  of  these  plants  is 
currently  covered  by  the  Preservation  of 
Native  Flora  of  Florida  Act. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Both 
species  are  extremely  restricted  in  range 
and  occur  in  small  numbers.  These 
factors  increase  their  vulnerability  to 
disturbance  and  natural  disasters. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Dicerandra 
frutescens  and  Dicerandra  cornutissima 
as  endangered.  Both  species  are 
extremely  restricted  in  range  and  occur 
in  areas  that  are  prime  property  for 
development.  All  of  the  populations  are 
on  private  land,  and  there  are  no 
Federal  or  State  laws  that  offer  them 
protection.  Several  sites  where  they 
formerly  occurred  have  been  lost  to 
commercial  and  residential  development 
already,  and  both  species  are  in  danger 
of  extinction.  Critical  habitat  is  not 
being  proposed  for  Dicerandra 
frutescens  or  Diccrandra  cornutissima 
for  the  reasons  discussed  in  the 
following  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  these  species  at  this 
time.  Dicerandra  frutescens  and 
Dicerandra  cornutissima  are  mints  that 
have  very  pleasing  aromatic  odors  and 
would  be  of  interest  to  the  general 
public.  They  are  very  visible  and  readily 
identifiable  and  occur  in  areas  with  easy 
access,  near  human  habitations  and 
highways.  There  are  no  Federal  or  State 
laws  that  protect  them,  so  it  would  not 
be  possible  to  safeguard  them  from 
curiosity  seekers  or  vandals.  To 
delineate  precisely  where  these  plants 
occur,  through  publication  of  critical 
habitat  maps  in  the  Federal  Register. 
would  therefore  increase  the  threats  to 
the  species.  These  plants  are  found  only 
on  privately  owned  lands  where  no 
Federal  involvements  are  known  at 
present.  Should  future  Federal  activities 
take  place  in  the  areas  in  which 
Dicerandra  frutescens  and  Dicerandra 


cornutissima  occur,  the  Service  believes 
that  such  activities  will  be  brought  to  its 
attention  without  the  designation  of 
critical  habitat.  Since  a  determination  of 
critical  habitat  could  create  a  threat  to 
these  species  by  increasing  the 
possibility  of  taking  and/or  vandalism 
by  the  public  and  would  provide  the 
plants  with  no  additional  protection,  it  is 
not  deemed  prudent  to  make  such  a 
determination  at  this  time 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  lune  29, 1983). 
Section  7(a)(4]  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  to  result  in  destruction  or 
adverse  modification  of  an\  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Since  all  presently  known 
sites  for  both  Dicerandra  frutescens  and 
Dicerandra  cornutissima  are  on 
privately  owned  land,  there  would  be  no 
effect  of  Federal  agencies  from  the 
above  requirements. 
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Thi!  Ar.l  und  its  implementins 
regulations  found  dt  50  CFR  17  HI.  17.(32. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  e\t(!ptions  that 
appK  to  all  ondanoered  plant  species. 
V\ith  respect  io  Dicprandra  friitescens 
and  Duerandru  corniitissiina.  all  trade 
prohibitions  of  section  9(a|(2)  of  the  Act, 
implemented  by  50  CFR  17.61.  would 
apply.  These  prohibitions,  m  part,  would 
make  it  illegal  for  nny  person  suh|ecl  to 
the  jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activ  ity.  or  sell  or  offer  for 
sale  these  species  in  interstate  or  foreiun 
commerce.  Certain  exceptions  can  apply 
to  ayents  of  the  Service  and  State 
conservation  .igencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issu.ince  of  permits  to  carry  out 
otherwise  prohibited  actuities  unolvmy 
endangered  species  under  certain 
ciri  umstaiices.  It  is  anticipated  that  few 
trade  permits  will  ever  be  sought  or 
issued  since  these  species  are  neither  in 
cultivation  nor  common  in  the  wild. 

Section9(a)(21(B)ofthe  Act.  as 
amended  in  l'ia2.  prohibits  the  removal 
and  reduction  to  possession  of 
end.injjered  plant  species  from  areas 
under  Federal  jurisdiction.  This 
pr.)hil)ition  will  apply  to  Dicorandra 
Iriilrsrrns  and  Dict'randnj 
c  (irniiti.isitnu:  however,  since  neither 
species  is  known  at  present  from 
Federal  lands,  this  prohibition  would  not 
have  a  sul)stantive  affect.  Permits  for 
excepitions  to  this  prohibition  are 
avail, ible  through  Section  10(a)  of  the 
.Act  until  revised  regulations  are 
promulgated  to  incorporate  the  U)H2 
.Amendments.  Proposed  regulations 
implementing  this  prohibition  were 
pulilished  on  |uly  8.  1<)83  (48  FR  31417). 
<ind  It  is  anticipated  that  these  will  be 
made  final  following  public  comment. 
Neither  Dufriau/ra  truti'stt^ns  nor 
Dict'smnlra  ccrnutissinia  are  known  at 
present  from  Federal  lands  so  that  this 
prohibition  is  not  pertinent  now. 
Requests  for  copieis  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addres.ifd  to  the  Federal  Wildlife 
Permit  Office.  U.S.  Fish  and  Wildlife 
Service.  Washington.  DC,  20240  (7(W/ 
23.5-1  fXW) 

Public  Comments  Solicited 

The  Scrvu.e  mtc^nds  that  anv  final  rule 


adopted  will  be  accurate  and  as 

effective  as  possil)le  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposed  rule  are  hereby 
solu.ited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Dicerandra 
frutescens  and  Dicerandra 
cornutissinia: 

(2)  The  location  of  any  additional 

populations  oi  Dicerandra  frutescens 
and  Dicerandra  cornutissima  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act;  I 

(3)  Additional  information  concerning 
the  range  and  distribution  of  these 
species;  and  I 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Dicerandra  frutescens  and 
Dicerandra  cornutissima. 

Final  promulgation  of  the  regulation 
on  Dicerandra  frutescens  and 
Dicerandra  cornutissima  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor. 
Endangered  Species  Field  Station,  2747 
Art  Museum  Drive,  Jacksonville,  Florida 
32207. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environment  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 


4(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 

PART  17— (AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below; 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat  884:  Pub 
L  94-359.  9"o  Stat.  911;  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L.  96-159,  93  Stat.  1225:  Pub.  L.  97- 
304.  96  Stat.  1411  (16  U  S.C.  1531  et  seq). 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order,  under  Labiaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 


§  17.12 
plants. 

(h)-* 


Endangered  and  threatened 
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Species 


Scientific  name 


Cofnmon  name 


Mrstoric  range        Status 


When 
hsied 


Critical       Special 
habrtal         rules 


Lamiaceae— Mini  (amiiv 


Dtcerandfa  comuttsstma 

DicerarKI-a  fruiescens  , 

Longspufred  batm „.. 

Scrub  balm 

USA  (FL) 

USA.  (FL) 

E 

.-..  e_ _ 

N/A 

N/A 

....  N/A 

•                              • 

n.itcd:  March  12. 1905. 
|.  Craig  Poller, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

|FR  Doc.  85-7329  Filed  3-28-85:  8:45  am) 

BILLING  CODE   4310-55-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  263 
[Docket  No.  50340-50401 

United  States  Standards  for  Grades  of 
Fish  Fillets 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Request  for  comments. 

SUMMARY:  This  notice  requests 
comments  on  the  desirability  of 
implementing  a  proposed  amendment  to 
four  existing  U.S.  Standards  for  Grades: 
General  Standards  for  Fish  Fillets,  Cod 
Fillets.  Ocean  Perch  Fillets,  and 
Haddock  Fillets.  The  amendment,  which 
was  requested  by  a  seafood  processor,  a 
seafood  broker,  and  a  retail  food  store 
chain,  would  include  a  new  category  for 
pin-bone-in  style  fillers.  This  agency  is 
now  requesting  written  comments  from 
other  industry  members,  users  of  these 
commodities,  and  the  general  public  to 
evaluate  the  national  level  of  interest  in 
the  amendment. 

DATE:  Written  comments  accepted  until 
May  28, 1985. 

ADDRESS:  Rita  A  Creitz.  National 
Standards  Coordinator,  National 
Seafood  Inspection  Program,  Office  of 
Utilization  Research.  National  Marine 
Fisheries  Services,  Washington.  D.C. 
20235.  Phone  202-634-7458 
SUPPLEMENTARY  INFORMATION:  This 
agency  has  received  petitions  under  5 
U.S.C.  553(e).  the  Administrative 
Procedure  Act.  from  Bornstein  Seafoods 
of  Oregon,  Inc.,  Sunstate  Seafoods 
Company,  and  .^Ipha  Beta  Company, 
requesting  an  amendment  to  the  fish 
fillet  standards  which  would  allow  a 
new  market  style  of  pin-bone-in  fillets. 
A  pin  bone,  as  generally  understood  by 
industry  and  .\MFS,  is  any  bone 
radiating  downward  from  the  spinal 


column  and  running  adjacent  to  the 
visceral  cavity.  The  requests,  all  from 
the  West  Coast,  were  made  because 
many  West  Coast  species  have 
traditionally  been  marketed  and 
accepted  by  the  consumer  as  fillets,  in 
which  the  pin  bones  are  left  in.  The 
market  demand  for  quality  fresh  fish  has 
resulted  in  the  desire  of  several  retail 
food  stores  and  their  suppliers  to  market 
such  fish  fillets  as  U.S.  Grade  A.  The 
tolerances  for  bones  in  current 
standards  prevent  the  marketing  of 
these  species  as  U.S.  Grade  A  in  the 
traditional  West  Coast  style.  Concern 
has  also  been  expressed  that  removal  of 
the  bones  to  meet  the  current  U.S.  Grade 
A  criteria  is  costly  to  the  processor  and 
the  purchasing  consumer. 

This  agency  has  heard  other  points  of 
view  stating  that  the  U.S.  Grade  A  mark 
connotes  to  the  consumer  the  best 
quality,  which  include  the  workmanship 
effort  of  bone  removal,  and  that  the 
consumer  is  willing  to  pay  for  that  effort. 
Given  the  different  points  of  view  about 
the  issue,  this  agency  requests 
comments  on  the  following  questions 
from  members  of  the  seafood  industry, 
users  of  these  commodities,  and  the 
general  public  to  evaluate  the  national 
level  of  interest  in  the  proposed 
amendment: 

1.  Should  the  consumer  have  the 
opportunity  of  purchasing  U.S.  Grade  A 
fillets  with  plan  pin  bones  if  a  statement 
of  their  presence  is  declared  on  the 
principal  display  panel  of  the  label? 

2.  Should  all  the  current  fillet  grade 
standards  be  amended  to  allow  the  pin- 
bone-in  style  or  should  this  provision  be 
restricted  to  certain  species? 

Where  available,  supporting 
documentation  should  accompany  the 
responses  to  these  questions.  Other 
information  and  viewpoints  related  to 
these  voluntary  grade  standards  are  also 
invited.  This  agency's  decision  regarding 
the  amendment  of  these  standards  will 
be  stated  in  a  foUowup  Federal  Register 
notice. 

(7  U.S.C.  1621-1630) 

Dated:  March  22. 1985. 
).W.  Angelovic, 

Deputy  Assistant  Administrator  for  Science 

and  Technology. 

|FR  Doc.  85-7507  Filed  3-28-85;  8:45  am] 

BILLING  CODE   3610-22-M 


50  CFR  Part  651 

Northeast  Multl-Specles  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  .NOAA,  Commerce, 
action:  Notice  of  public  hearings  and 
meetings. 

SUMMARY:  The  New  England  Fishery 
Mar.agement  Council  (Council)  will  hold 
a  series  of  public  hearings  and  will 
pro\ide  a  public  comment  period  to 
obtain  comments  on  two  matters 
relating  to  the  proposed  Northeast 
Multi-Species  Fisherv  Management  Plan. 
These  matters  include:  (1)  The  possible 
establishment  of  an  area  closed  to 
trawling  within  the  Southern  New 
England/Mid-Atlantic  region  as  an 
alternative  management  measure  for 
yellowlail  flounder:  and  (2)  the  retention 
of  vessel-identified  fishery  data  in  the 
Federal  commercial  fishery  data  base 
that  may  be  gathered  through  the  NMFS 
voluntary  data  collection  program. 

The  matter  of  vessel  ID  retention  will 
be  discussed  at  public  meetings  held  in 
conjunction  with  the  regular  meetings  of 
the  Gloucester  Fisheries  Commission 
and  the  Maine  Fishermen's  Cooperative 
Association. 

DATES:  The  meetings  will  be  held  at  2:00 
p.m..  on  March  27,  1985,  and  at  7:30  p.m. 
on  April  18,  1985.  All  of  the  public 
hearings  will  begin  promptly  at  7:30 
p.m..  and  will  be  held  April  8,  9,  and  10. 
1985.  All  written  comments  should  be 
recei\  ed  no  later  than  close  of  business 
April  22,  1985. 

ADDRESSES:  All  written  comments 

should  be  sent  to  Chairman.  .New 
England  Fishery  Management  Council, 
Suntaug  Office  Park.  5  Broadway  (Route 
1],  Saugus.  MA  01906.  See 
"SUPPLEMENTARY  INFORMATION"  for 
locations  of  the  mee!;r.gs  and  hearings. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  Suntaug  Office  Park.  5 
Broadway  (Route  1),  Saugus,  MA  01906, 
telephone  617-231-0422. 
SUPPLEMENTARY  INFORMATION:  A:  a 

series  of  public  hearings  held  m  January 
on  the  proposed  .Northeast  Multi-Species 
Fishery  Management  Plan  (FMP),  the 
Council  received  critical  public  input  on 
a  variety  of  management  measures. 
Comm.ents  received  at  so.me  public 
hearings,  however,  suggested  the  need 
for  further  exam.ination  and  additional 
opportunity  for  public  comment.  These 
public  hearings  will  examine  the 
possibility  of  implementing  a  closed 
fishing  area  in  the  geographic  area  south 
and  west  of  Nantucket  Shoals  to 


I 


2  9 


985 
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substitute  for  the  regulated  mesh  arc^i 
.ilready  proposed  by  the  Coiirinl  -;(nil 
considered  by  the  pubhc. 
Spei.ific  options  for  area/period  closures 
will  be  presented  at  the  public  hearings 
The  comments  received  at  the  hearings 
<js  well  as  any  other  written  comments 
received  by  close  of  business.  April  2^, 
1985.  Will  be  considered  by  the  Counr  ;1 
before  it  makes  a  final  decision  on  the 
management  program.  In  addition,  the 
Council  proposes  to  include  withm  the 
Research  and  Data  Needs  section  of  the 
FMP  the  following  requirement;  that  anv 
data  respecting  a  fishing  vessel's 
operations,  including  information 
indentifying  the  vessel,  that  is 
voluntarily  supplied  by  fishermen 
through  the  NMFS  Three-Tier  Datd 
Collection  F'roKram.  be  retained  within 
the  data  base,  in  strict  confidence,  for 
management  analysis  purposes  only. 


unless  removed  or  deleted  at  the 
specific  request  of  an  individual  vessel 
owni^r.  This  requirement  is  intended  to 
maintain  a  fisherman's  control  over  data 
collected  on  his  fishing  activities,  while 
at  the  same  time  providing  managers 
with  adequate  data  to  make  informed 
liccisions.  This  action  will  not  impose 
any  additional  reporting  requirements 
on  fishermen.  The  public  is  invited  to 
comment  on  this  data  proposal  at  any  of 
the  public  hearings  or  public  meetings 
noted,  as  well  as  in  writing  to  the 
Council  office. 

The  meetings  are  scheduled  as 
fullows: 
March  27, 1985 — Maine  Fishermen's 

Cooperative  Association,  Public 

Safety  Building,  Portland,  Maine,  (207) 

633-5449 
.April  18,  1985 — Gloucester  Fisheries 

Commission  Office,  City  Hall,  Dale 


Avenue,  Gloucester,  M.issachuset's 
(617) 283-0857 

Persons  interested  in  attending  these 
public  meetings  to  comment  on  the 
Council's  proposals  may  contact  either 
the  Council  or  the  Organization  at  the 
telephone  number  indicated. 

The  hearings  will  take  place  at  the 
following  locations: 
April  8, 1985— Holiday  Inn.  Route  25, 

Riverhead,  New  York 
April  9. 1985— Dutch  Inn,  Great  Island 

Road,  Galilee.  Rhode  Island 
April  10, 1985— Skipper  Inn.  110  Middle 

Street,  Fairhaven,  Massachusetts. 

Datpd   Mnrrh  27.  1985. 
Roland  Fin(.h, 

Director.  Office  of  Fisheries  Management. 

National  Marine  Fisheries  Service. 

[FR  Doc.  85-7727  Filed  3-2--H.5;  4  36  pm| 
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of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Meat  Import  Limitations;  Second 
Quarterly  Estimate 

Public  Law  88-482,  enacted  August  22, 
1964.  as  amended  by  Pub.  L  96-177 
(hereinafter  referred  to  as  the  "Act"), 
provides  for  limiting  the  quantity  of 
fresh,  chilled,  or  frozen  meat  of  cattle, 
sheep  except  lamb,  and  goats  (TSUS 
106.10,  106.22,  and  106.25).  and  certain 
prepared  or  preserved  beef  and  veal 
products  (TSUS  107.55,  107.61,  and 
107,62),  which  may  be  imported  into  the 
United  States  in  any  calendar  year.  Such 
limitations  are  to  be  imposed  when  the 
Secretary  of  Agriculture  estimates  that 
imports  of  articles  provided  for  in  TSUS 
106.10,  106.22,  106.25,  107.55,  and  107.62 
(hereinafter  referred  to  as  "meat 
articles"),  in  the  absence  of  limitations 
under  the  Act  during  such  calendar  year, 
would  equal  or  exceed  110  percent  of 
the  estimated  aggregate  quantity  of  meat 
articles  prescribed  for  calendar  year 
1985  by  subsection  2(c)  as  adjusted 
under  subsection  2(d)  of  the  Act. 

As  published  on  December  27,  1984 
(49  FR  50215),  the  estimated  aggregate 
quantity  of  meat  articles  prescribed  by 
subsection  2(c),  as  adjusted  by 
subsection  2(d)  of  the  Act,  for  calendar 
year  1985  is  1,199  million  pounds. 

In  accordance  with  the  requirements 
of  the  Act,  I  have  determined  that  the 
second  quarterly  estimate  for  1985  of  the 
aggregate  quantity  of  meat  articles 
which  would,  in  the  absence  of 
limitations  under  the  Act,  be  imported 
during  calendar  year  1985  is  1.200 
million  pounds. 

Done  at  Washington,  D.C.  this  28th  day  of 
March,  1985. 

|ohn  R.  Block. 

Secretary. 

|KR  Doc.  85-7506  Filed  3-28-85;  8:45  am) 

BILLING  CODE  3410-10-M 


Animal  and  Plant  Health  Inspection 
Service 

Forest  Service 
[Docket  No.  85-318] 

Availability  of  Final  Supplement  to 
Gypsy  Moth  Environmental  Impact 
Statement 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service  and  Forest  Seirice, 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  document  provides 
notice  that  a  final  supplement  to  the 
Environmental  Impact  Statement  on 
Gypsy  Moth  Suppression  and 
Eradication  Projects  (EIS)  has  been 
prepared  and  is  available  to  the  public. 
The  EIS,  as  amended  by  the  final 
supplement  (EIS — as  supplemented 
1985),  was  sent  to  the  En\ironmental 
Protection  Agency  (EP.A)  on  March  11, 
1985,  by  the  U.S.  Department  of 
Agriculture  (USDA)  pursuant  to  section 
102(C)  of  the  National  Environmental 
Policy  Act  of  1969. 

ADDRESSES:  Requests  for  a  copy  of  the 
EIS — as  supplemented  1985,  should  be 
addressed  to:  R.L.  Williamson.  Director, 
National  Program  Planning  Staff,  Plant 
Protection  and  Quarantine,  APHIS, 
USDA.  Room  648,  Federal  Building. 
Hyattsville,  MD  20782  or  Thomas  N. 
Schenarts,  Area  Director.  USDA  Forest 
Service.  370  Reed  Road,  Broomall. 
Pennsylvania  19008. 

Copies  are  available  for  public 
inspection  at  the  following  locations: 
Plant  Protection  and  Quarantine. 
Animal  and  Plant  Health  Inspection 
Service.  U.S.  Department  of 
Agriculture.  Room  302-E, 
Administration  Building,  14th  and 
Independence  Avenue.  Washington, 
DC  20250 
Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of 
Agriculture.  Room  663.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782 
Northeastern  .Area,  State  and  Private 
Forestry,  Forest  Service,  U.S. 
Department  of  Agriculture.  370  Reed 
Road,  Broomall,  PA  19008 
Northeastern  Area.  State  and  Private 
Forestry,  Forest  Service,  U.S. 
Department  of  Agriculture,  180 


Canfield  Street.  Morgantown,  WV 
26505 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Moorehead.  Staff  Officer,  Field 
Operations  Support  Staff.  Plant 
Protection  and  Quarantine,  APHIS. 
USDA.  Room  663,  Federal  Building. 
Hyattsville,  MD  20782.  (301)  436-8295;  or 
Thomas  N.  Schenarts,  Area  Director. 
Insect  and  Disease  Management  Staff, 
Northeastern  Area.  State  and  Private 
Forestry,  Forest  Service,  U.S. 
Department  of  Agriculture.  370  Reed 
Road.  Broomall.  PA  19008,  (215)  461- 
3158, 

SUPPLEMENTARY  INFORMATION:  The 

Animal  and  Plant  Inspection  Service 
(APHIS)  and  the  Forest  Service  of  the 
United  States  Department  of  Agriculture 
published  a  notice  in  the  Federal 
Register  on  August  23,  1984,  (49  KR 
33471-33472)  of  their  intent  to  prepare  a 
supplement  to  the  Final  Environmental 
Impact  Statement  on  the  Gypsy  Moth 
Suppression  and  Eradication  Pro)ects 
(EIS).  The  decision  to  prepare  a 
supplement  to  the  EIS  was  made  in 
response  to  comments  and  new 
information  received  by  the  Forest 
Service  and  APHIS  on  material 
discussed  in  the  EIS  after  the  EIS  was 
approved  May  8,  1984.  (49  FR  20345). 

On  December  14.  1984.  a  draft 
supplement  to  the  EIS  was  furnished  to 
the  Environmental  Protection  Agency 
(EPA).  A  notice  was  published  on 
December  21,  1984.  in  the  Federal 
Register  (49  FR  49649-49650)  announcing 
the  availability  of  the  draft  supplement 
for  review,  and  requesting  comments  on 
the  draft  supplement  Comments  were 
accepted  on  the  draft  supplement 
through  February  4,  1985. 

All  comments  received  pursuant  to 
the  notice  of  availability  of  the  draft 
supplement  were  considered  in  the 
preparation  of  the  final  supplement  to 
the  EIS. 

The  EIS,  as  amended  by  the  final 
supplement,  was  transmitted  to  EPA  on 
March  11,  1985,  and  a  notice  of  receipt 
was  published  by  EPA  in  the  Federal 
Register  on  March  15,  1985.  (50  FR 
10540).  In  accordance  with  the  Council 
of  Environmental  Quality's  regulations 
in  40  CFR  1506.10  implementing  NEP.'\, 
no  decision  with  regards  to  the  EIS, 
shall  be  made  until  after  April  15.  1985. 
concerning  what,  if  any.  actions  to  be 
taken  under  the  gypsy  moth  suppression 
and  eradication  projects. 
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Done  at  Washington.  DC,  this  26th  day  of 
Mari;h  1985. 

Bert  W.  Hawkins, 

Administrator.  Animal  and  Plant  Health 
Inspection  Sen  ice. 

|FR  Doc.  85-7580  Filed  3-28-85;  8:45  am| 

BILUNG  COOC  M10-34-M 

Cooperative  State  Research  Service 

Sut>committee  for  Aquaculture; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92^63. 
the  United  States  Department  of 
Agriculture  announces  the  following 
meeting. 

Name.  Subcommittee  for  Aquaculture  of 
the  Technicii!  Advisory  Committee  for  the 
Science  dnd  Education  Ri^search  Grants 
Program. 

Date:  May  14.  15.  and  16.  1985. 

Time:  8:30  am.  to  5:30  p.m. 

Place:  Room  023,  |  S.  Morrill  (West 
Auditors]  Building.  U.S.  Department  of 
Agriculture.  15th  and  Independence  Avenue. 
SW.,  Washington,  D.C.  20251. 

Type  of  meeting:  Closed. 

Contact  person:  Howard  S.  Teague. 
Principal  N'onruminanI  .Nutritionist. 
Cooperalive  State  Research  Service.  United 
States  Department  of  Agriculture. 
Washington,  DC.  20251,  telephone  (202)  447- 
3847. 

Purpose  of  Subcommittee:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  the  program  of 
.Aquaculture. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries. 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(b)  of  5  L'  S  C.  552b(cl,  Government  in  the 
Sunshine  Act. 

.Authority  to  close  meeting:  This 
determination  was  made  by  the  Secretary  of 
Agriculture  pursuant  to  provisions  of  section 
10(il|  of  Pub.  L.  92-163. 

Done  at  Washington,  D.C.  this  22nd  day  of 
March  1985. 

John  Patrick  Jordan, 

.■\ilminislrator.  Cooperative  State  Research 
Sen'ire. 

(FR  Doc  85-7529  Filed  3-2»-85;  8:45  amj 

BILLING  CODE  3410-22-M 


Subcommittee  for  Beef  and  Dairy 
Cattle  Enteric  and  Digestive  Diseases, 
Mastitis,  and  Other  Diseases  and 
Parasites;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92-463, 

the  United  States  Department  of 


Agriculture  announces  the  following 
meeting. 

Name:  Subcommilte  for  Beef  and  Dairy 
Cattle  Enteric  and  Digestive  Diseases, 
Mastitis,  and  Other  Diseases  and  Parasites  of 
the  Technical  Advisory  Committee  for  the 
Science  and  Education  Research  Grants 
Program. 

Date:  May  6.  7.  and  8. 1985. 

Time:  8:30  a.m.  to  5:30  p.m. 

Place:  Room  217.  ].  S.  .Morrill  (West 
Auditors)  Building.  U.S.  Department  of 
Agriculture,  15th  and  Independence  Avenue, 
SW.,  Washington.  DC.  20251. 

Type  of  meeting:  Closed. 

Contact  person:  William  D.  Carlson, 
Principal  Veterinarian,  Cooperative  State 
Research  Service,  United  States  Department 
of  Agriculture.  Washington,  D.C.  20251. 
telephone  (202)  447-7437. 

Purpose  of  Subcommittee:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  the  program  on  Beef 
and  Dairy  Cattle  Enteric  and  Digestive 
Diseases.  Mastitis,  and  Other  Diseases  and 
Parasites, 

Agenda:  To  review  and  evaluate  research 
proposal  and  projects  as  part  of  the  selection 
process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C  552b(c).  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Secretary  of 
Agriculture  pursuant  to  provisions  of  section 
10(d)  of  Pub.  L.  92^63. 

Done  at  Washington,  D.C.  this  22nd  day  of 
March  1985. 

John  Patrick  Jordan, 

Adminstrator.  Cooperative  State  Research 
Service. 

[FR  Doc.  85-7534  Filed  3-28-85:  8:45  am] 

BIU.INO  CODE  3410-22-M 


Subcommittee  for  Beef  and  Dairy 
Cattle  Reproductive  Diseases;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92^63, 
the  United  States  Department  of 
Agriculture  announces  the  following 
meeting. 

Name:  Subcommittee  for  Beef  and  Dairy 
Cattle  Reproductive  Diseases  of  the 
Technical  Advisory  Committee  for  the 
Science  and  Education  Research  Grants 
Program. 

Date:  May  1.  2.  and  3,  1985, 

Time:  8:30  a.m.  to  5:30  p.m. 

Place:  Room  023.  ).  S.  Morrill  (West 
Auditors)  Building,  U.S.  Department  of 
Agriculture.  15th  and  Independence  Avenue. 
SW..  Washington.  DC.  20251. 

Type  of  meeting:  Closed. 

Contact  person:  Howard  S.  Teague, 
Principal  Nonruminant  .Nutritionist. 
Cooperative  State  Research  Service,  United 


States  Department  of  Agriculture. 
Washington,  D.C,  ^0251,  telephone  (202)  447- 
3847, 

Purpose  of  Subcommittee:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  the  program  on  Beef 
and  Dairy  Cattle  Reproductive  Diseases. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  propriet.iry 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Secretary  of 
Agriculture  pursuant  to  provisions  of  section 
10(d)  of  Pub.  L.  92^63. 

Done  at  Washington,  D.C,  this  22nd  day  of 
March  1985, 

lohn  Patrick  fordan. 

Administrator,  Cooperative  State  Research 
Service. 

[FR  Doc.  85-7533  Filed  3-28-85;  8:45  am] 

BILLING  CODE  M10-23-M 


Subcommittee  for  Beef  and  Dairy 
Cattle  Respiratory  Diseases;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-^63, 
the  United  States  Department  of 
Agriculture  announces  the  following 
meeting. 

Name:  Subcommittee  for  Beef  and  Dairy 
Cattle  Respiratory  Diseases  of  the  Technical 
Advisory  Committee  for  the  Science  and 
Education  Research  Grants  Program. 

Date:  May  20.  21.  and  22, 1985. 

Time:  8:30  a.m.  to  5:30  p.m. 

Place:  Room  217.  J.  S.  Morrill  (West 
Auditors)  Building,  US,  Department  of 
Agriculture,  15th  and  Independence  Avenue, 
SW.,  Washington,  D.C.  20251. 

Type  of  meeting:  Closed, 

Contact  person:  William  D.  Carlson. 
F*rincipal  Veterinarian.  Cooperative  State 
Research  Service.  United  States  Department 
of  Agriculture,  Washington,  D.C.  20251. 
telephone  (202)  447-7437. 

Purpose  of  Subcommittee:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  the  program  on  Beef 
and  Dairy  Cattle  Respiratory  Diseases. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 
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Authority  to  close  meeting;  This 
determination  was  made  by  the  Secretary  of 
Agriculture  pursuant  to  provisions  of  section 
10(d)  of  Pub.  L.  92-463. 

Done  at  Washington,  D.C.,  this  22nd  day  of 
March  1985. 

|ohn  Patrick  [ordan, 

Administrator.  Cooperative  State  Research 
Service. 

|FR  Doc.  85-75.32  Filed  3-28-85;  8:45  am) 

BtlXmC  CODE  3410-22-M 


Subcommittee  for  Poultry  and  Horse 
Diseases;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
the  United  States  Department  of 
Agriculture  announces  the  following 
meeting. 

Name:  Subcommittee  for  Poultry  and  Horse 
Diseases  of  the  Technical  Advisory 
Committee  for  the  Science  and  Education 
Research  Grants  Program. 

Date:  April  29-30.  and  May  1.  1985 

Time:  8:30  a.m.  to  5:30  p.m. 

Place:  Room  024,  |.S.  Momii  (West 
Auditors)  Building,  U.S.  Department  of 
Agriculture,  15th  and  Independence  Avenue. 
SW..  Washington.  DC.  20251. 

Type  of  meeting:  Closed. 

Contact  person:  Earl  J.  Splitter.  Principal 
Veterinarian.  Cooperative  State  Research 
Service.  United  States  Department  of 
Agriculture.  Washington.  DC.  20251. 
telephone  (202)  447-5007. 

Purpose  of  Subcommittee:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  the  program  on 
Poultry  and  Horse  Diseases. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries. 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Secretary  of 
Agriculture  pursuant  to  provisions  of  section 
10(d)  of  Pub.  L.  92-463. 

Done  at  Washington,  DC  this  22d  day  of 
March  1985. 

lohn  Patrick  |ordan. 

Administrator.  Cooperative  State  Research 

Service. 

jFR  Doc  85-7531  Filed  3-28-85;  8:45  am| 

BILLING  CODE  3410-22-M 


Subcommittee  for  Swine  and  Sheep 
Diseases;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-«)3, 
the  United  States  Department  of 


Agriculture  announces  the  following 
meeting. 

Name:  Subcommittee  for  Swine  and  Sheep 
Diseases  of  the  Technical  Advisory 
Committee  for  the  Science  and  Education 
Research  Grants  Program 

Date:  May  8.  9.  and  10.  1985. 

Time:  8:30  a.m.  to  5  30  p  m 

Place:  Room  024.  ]  S  Momli  (West 
Auditors)  Building.  US.  Department  of 
Agriculture.  15th  and  Independence  Avenue, 
SW..  Washington.  DC.  20251. 

Type  of  meeting:  Closed. 

Contact  person.  Earl  |  Splitter.  Principal 
Veterinarian.  Cooperative  State  Research 
Service,  United  States  Department  of 
Agnculfure.  Washington  D  C.  20251, 
telephone  (202)447-5007 

Purpose  of  Subcommittee:  To  provide 
advice  and  recommendations  concerning 
support  for  research  in  tfie  program  on  Swme 
and  Sheep  Diseases. 

Agenda  To  re\  lew  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salanes. 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552(t).  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Secretary  of 
Agriculture  pursuant  to  provisions  of  section 
10(d)  of  Pub  L.  92-»63. 

Done  at  Washington.  DC,  this  22nd  day  of 
Mrirch  1985. 
John  Patrick  Jordan. 

Administrator.  CooperaUve  State  Research 
Service. 

IKR  Doc.  85-7530  Filed  3-28-85:  8:45  am) 
BUXING  CODE  3410-22-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

lA-357-402] 

Oil  Country  Tubular  Goods  From 
Argentina:  Final  Determination  of 
Sates  at  Less  Than  Fair  Value 

We  have  determined  that  oil  country 
tubular  goods  (OCTG)  from  Argentina 
are  being  sold  in  the  United  States  at 
less  than  fair  value.  The  United  States 
International  Trade  Commission  (ITC) 
will  determine  within  45  days  of 
publication  of  this  notice  whether  these 
imports  are  materially  injuring,  or  are 
threatening  materially  injury  to,  a 
United  States  industry. 
EFFECTIVE  DATE;  March  29.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Kenkel.  Office  of  Investigations. 
United  States  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 


NW..  Washington,  DC.  20230 
Telephone:  (202)377-3965. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  on  our  investigation  and  in 
accordance  with  section  735(a)  of  the 
Act,  we  have  reached  a  final 
deternunatiun  that  OCTG  from 
Argentina  is  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act,  We 
made  fair  value  comparisons  on  all  of 
the  OCTG  from  Argentina  sold  in  the 
United  States  during  the  investigative 
period.  We  found  margins  on  100 
percent  of  sales  compared.  The  margins 
ranged  from  3.94  percent  to  130.70 
percent.  The  overall  weighted-average 
margin  on  these  sales  was  61.70  percent. 

Case  History 

On  June  13.  19&4,  we  received  a 
petition  from  Lone  Star  Steel  Company 
and  CF&I  Steel  Corporation  on  behalf  of 
the  domestic  OCTG  industry.  In 
compliance  with  the  filing  requirements 
of  §  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36),  the  petitioners  alleged 
that  imports  of  OCTG  from  Argentina 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act.  and  that  these  imports  are 
materially  injuring,  or  are  threatening 
material  injury  to,  a  United  States 
industry.  The  petition  also  alleged  sales 
of  the  subiect  merchandise  were  being 
made  at  less  than  the  cost  of  production. 
After  reviewing  the  petition,  v\e 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  investigation.  The 
petitioners,  however,  did  not  provide 
enough  information  to  justify  a  cost 
investigation.  We  notified  the  ITC  of  our 
action  and  initiated  an  investigation  on 
July  2,  1984  (49  FR  2808"),  On  August  8, 
1984.  the  ITC  determined  that  there  is 
reasonable  indication  thnt  imports  of 
OCTG  from  Argentina  are  materially 
injuring  a  U.S.  industry. 

On  July  18,  1984.  we  presented  an. 
antidumping  questionnaire  to  counsel 
for  Dalmine  Siderca  S.A.IC.  (Dalsid). 
An  extension  of  time  to  respond  was 
granted,  and  on  September  17.  1984,  we 
received  Dalsid  s  response  to  the 
questionnaire.  The  petitioners  again 
alleged  that  sales  were  being  made 
below  cost  and  submitted  additional 
support  for  this  claim.  We  agreed  and 
initiated  a  cost  of  production 
investigation. 

On  July  26. 1984.  LTC  Steel  Company 
became  an  additional  petitioner  On 
October  26,  1984,  ail  of  the  petitioners 
requested  that  the  Department  extend 
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the  preliminary  determination  until  not 
later  than  [anuary  9, 1985.  The 
Department  granted  that  request  on 
October  31.  1984  (49  FR  44318). 

Verification  was  conducted  in 
Argentina,  at  the  plant  and  corporate 
offices  of  Dalsid,  on  October  30  through 
November  2. 1984. 

On  January  9.  1985,  wo  preliminarily 
determmed  that  OCTG  from  Argentina 
were  being,  or  were  likely  to  be.  sold  in 
the  United  States  at  less  than  fair  value, 
and  that  critical  circumstances  did  not 
exist  (50  FR  2307). 

Our  notice  of  preliminary 
determination  provided  interested 
parties  an  opportunity  to  submit  views 
orally  and  in  writing.  Further 
verification  was  conducted  at  the 
Department  on  February  15, 1985. 

On  February  22, 1985,  we  held  a 
public  hiMring. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  OCTG.  The  term  OCTG 
covers  hollow  steel  products  circular 
cross  section  intended  for  use  in  the 
drilling  of  oil  or  gas.  It  includes  oil  well 
casing,  tubing  and  drill  pipe  of  carbon  or 
alloy  steel,  whether  welded  or  seamless, 
to  either  American  Petroleum  Institute 
(API)  or  non-API  specification  (such  as 
proprietary,  as  currently  provided  for  in 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  items  610.3216. 
610.3219,  610.3233,  610.3242.  610.3243. 
610.3249,  610.3252.  610.3254.  610.3256, 
610.3258.  610  3262,  610.3264,  610.3721, 
610.3722,  610.3751.  610.3925,  610.3935. 
610.4025.  610.4035,  610.4225,  610.4235, 
610.4325.  610.4335,  610.4942,  610.4944, 
610.4946.  610.4954.  610.4955,  610.4956. 
610.4957,  610.4966.  610.4967.  610.4968. 
610.4969.  610.4970,  610.5221.  610.5222, 
610.5226,  610.5234,  610.5240.  610.5242, 
610.,5243.  610.5244. 

This  investigation  includes  OCTG  that 
are  finished  and  unfinished. 

This  investigation  covers  the  period 
from  January  1  to  June  30.  1984.  Dalsid  is 
the  only  known  Argentine  producer  who 
exports  the  subject  merchandise  to  the 
United  States.  We  examined  all  United 
Slates  sales  made  during  the  period  of 
investigation. 

Fair  Value  Comparison 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 

United  States  Price 

As  provided  in  section  772  of  the  Act, 
we  used  purchase  price  of  OCTG  to 
represent  the  United  States  price  for 
sales  by  the  Argentine  producer  because 


the  merchandise  was  sold  prior  to  the 
date  of  importation  to  unrelated  United 
States  purchasers. 

We  calculated  the  purchase  price  for 
Dalsid  based  on  the  C&F  or  FOB  price  to 
the  unrelated  United  States  purchasers. 
We  made  deductions,  where 
appropriate,  for  port  charges,  inland 
freight,  and  ocean  freight  costs  incurred 
in  delivering  the  product. 

Foreign  Market  Value 

The  petitioners  alleged  that  sales  to 
third  countries  were  at  prices  below  the 
cost  of  producing  OCTG. 

There  was  not  a  viable  home  market. 
Therefore,  we  based  foreign  market 
value  on  sales  to  third  countries.  We 
chose  sales  to  Peru  and  Canada,  since 
merchandise  sold  to  these  countries  was 
most  similar  to  that  sold  in  the  United 
States. 

We  examined  production  costs, 
including  materials,  labor  and  general 
expenses.  We  found  that  all  sales  to 
Peru  and  Canada  of  the  merchandise 
under  investigation  were  made  at  prices 
below  the  cost  of  production  over  an 
extended  period  in  substantial 
quantities,  and  at  prices  that  did  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  in  the  normal  course 
of  trade.  We  disregarded  these  sales  in 
our  analysis,  in  accordance  with  section 
773(b)  of  the  Act.  Since  there  were  no 
sales  at  or  above  the  cost  of  production, 
we  used  constructed  value  to  determine 
foreign  market  value  in  accordance  with 
section  773  of  the  Act. 

During  the  period  of  investigation, 
Argentina  had  hyperinflation.  In 
determining  the  cost  of  production 
(COP)  and  the  constructed  value  of  the 
product  under  investigation,  the 
Department  used  its  methodology  for 
determining  these  amounts  in  a 
hyperinflationary  economy.  To  account 
for  the  effects  of  this  hyperinflation,  the 
Department  uses  seles  prices  as  of  the 
date  of  sale  and  the  "current  cost"  of 
producing  the  merchandise  as  the  basis 
for  the  COP  and  constructed  value 
calculations.  "Current  costs"  represent 
those  amounts  which  are  required  to 
produce  the  merchandise  in  the  month 
of  the  sale. 

Accordingly,  for  material  and 
fabrication  expenses,  we  used  the  costs 
incurred  for  these  inputs  in  the  month  of 
sale.  Other  costs  which  may  reflect 
historically  based  cost,  such  as 
depreciation  and  general/administrative 
and  selling  expenses  for  the  sales 
market  being  used  for  the  determination, 
are  indexed  for  inflation  to  reflect  the 
costs  for  the  sale  month.  Actual 
financial  expenses  which  are  already 
indexed  for  inflation  by  the  lender  are 
not  adjusted.  The  actual  amount  for 


general  expenses,  since  it  was  greater 
than  the  statutory  minimum  of  10 
percent  of  cost,  was  used. 

Other  exchange  and  inflationary  gains 
and  losses  on  assets  and  liabilities 
associated  with  the  production  of  the 
merchandise  under  investigation,  which 
have  not  been  taken  into  consideration 
by  matching  the  sales  price  of  OCTG 
with  the  current  costs  of  the  inputs  (as 
described  above),  are  incuded  as  a  gain 
or  loss  in  the  cost  of  production. 
Examples  of  such  gains  and  losses  are 
those  accruing  from  short-term  debt  and 
investments  associated  with  the 
production  process. 

By  establishing  the  sales  date  as  the 
reference  point  and  matching  the  sales 
price  with  current  costs  as  of  the  date  of 
sale,  nominal  exchange  gains  and  losses 
arising  subsequent  to  this  date  are  not 
relevant  because  of  the  Department's 
methodology.  For  example,  while 
exchange  gains  and  losses  may  arise 
between  the  date  of  sale  and  the 
collection  of  sales  revenues  or  between 
the  date  of  input  purchases  and  the  date 
of  payment,  the  purchasing  power  of  the 
increased  number  of  pesos  received  and 
paid  have  remained  approximately  the 
same.  Therefore,  these  nominal  gains 
and  loses  are  not  included  as  a  gain  or 
loss  in  the  cost  of  production. 

Since  the  profit  on  the  third  country 
sales  of  the  same  general  class  or  kind 
of  merchandise  under  consideration  was 
less  than  eight  percent  of  the  sum  of 
costs  and  general  expenses,  we  used  the 
statutory  minimum  eight  percent  for 
profit  prescribed  in  section  773(e)(1)(B) 
of  the  Act.  We  added  U.S.  packing  to  the 
foreign  market  value  in  accordance  with 
§  353.15  of  our  Regulations. 

In  calculating  foreign  market  value, 
we  made  currency  conversions  from 
Argentine  pesos  to  United  States  dollars 
in  accordance  with  §  353.56(a)(1)  of  our 
regulations  using  the  certified  daily 
exchange  rates. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  all  the  information 
used  in  making  this  determination.  We 
were  granted  access  to  the  books  and 
records  of  Dalsid.  We  used  standard 
verification  procedures,  including 
examination  of  accounting  records, 
financial  statements  and  selected 
documents  containing  relevant 
information. 

Critical  Circumstances 

Petitioner  alleged  that  imports  of 
OCTG  from  Argentina  give  rise  to 
"critical  circumstances."  Under  section 
733(e)(l)of  the  Act.  critical 
circumstances  exist  when  the 
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Departmenl  finds  that  (1)  there  have 
been  massive  imports  of  the 
merchandise  under  investigation  over  a 
relatively  short  period,  and  (2)(a)  there 
is  a  history  of  dumping  in  the  United 
Slates  or  elsewhere  of  the  Class  or  kind 
of  merchandise  under  investigation  or 
(b)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  that  the  exporter  was  selling  the 
merchandise  under  investigation  at  less 
than  fair  value. 

In  determinmg  whether  there  have 
been  massive  imports  over  a  relatively 
short  period,  we  considered  the 
following  factors:  recent  import 
penetration  levels,  changes  in  import 
penetration  since  the  date  of  the  ITC's 
preliminary  affirmative  determination  of 
injury,  whether  imports  have  surged 
recently,  whether  recent  imports  are 
significantly  above  the  average 
calculated  over  several  years,  and 
whether  the  patterns  of  imports  over  the 
last  several  years  may  be  explained  by 
seasonal  swings.  Based  upon  our 
analysis  of  the  information  we 
determine  that  imports  of  the  products 
covered  by  this  investigation  do  not 
appear  massive  over  a  relatively  short 
period. 

We  therefore  did  not  need  to  consider 
whether  there  is  a  history  of  dumping  of 
OCTG  from  Argentina  or  whether  the 
person  by  whom  or  for  whose  account 
these  products  were  imported  knew  that 
the  exporters  were  selling  these 
products  at  less  than  fair  value. 

Therefore,  we  determine  that  "critical 
circumstances"  do  not  exist  with  respect 
to  OCTG  from  Argentina, 

Petitioners'  Comments 

Comment  7:  The  Department  should 
not  allow  Dalsid  to  significantly 
understate  its  cost  of  production  by 
including  foreign  exchange  gains  in  its 
general,  selling  and  administrative 
expenses. 

DOC  Position:  The  Department's 
preliminary  findings  did  not  take  into 
account  the  "financial  effects"  of  the 
company's  operations,  which  include 
foreign  exchange  gains  and  losses, 
because  additional  clarifying 
information  was  needed  in  order  to 
make  such  a  decision. 

To  determine  if  exchange  gains  and 
losses  should  be  included  in  the  cost  of 
production,  the  Department  reviews  the 
nature  of  each  item.  Gains  and  losses 
such  as  those  related  to  products  not 
under  investigation,  markets  not  under 
investigation,  and  other  gains  and  losses 
which  are  accounted  for  by  the 
Department's  methodology  for 
hyperinflafionary  economy  countries 
were  not  included  in  the  Department's 
cost  calculation.  Gains  and  losses  such 


as  those  arising  from  short-term  foreign 
debt  and  investments  held  for 
operations  were  included. 

Comment  2:  The  Department  should 
not  allow  Dalsid  to  offset  credit 
expenses  on  sales  with  exchange  rate 
gains. 

DOC  Position:  The  Department 
agress.  In  computing  the  credit  costs  for 
each  sale,  we  used  only  the  net  direct 
costs  to  Dalsid  This  calculation  of 
credit  costs  does  not  include  exchange 
rate  changes  because  we  use  the  price 
on  the  date  of  sale.  We  recognize  that 
although  a  producer  may  realize  more 
pesos  from  dollar-denominated  sales  on 
the  date  of  collection  than  would  be 
realized  on  the  date  of  sale,  the 
purchasing  power  in  Argentina  will  have 
remained  approximately  the  same. 

Comment  3:  The  Department  should 
"present  value"  Dalsids  cost  of  credit— 
the  cost  of  foregoing  payment  on  the 
date  of  sale — because  of  the  long 
payment  terms  given  its  customers. 

DOC  Position:  All  credit  costs  under 
consideration  relate  to  dollar- 
denominated  sales.  Argentine  law 
requires  that  all  firms.  Dalsid  included, 
discount  dollar  receivables  within  180 
days  of  the  date  of  sale.  The  present 
value  of  the  cost  of  foregoing  payment 
on  the  sale  date — and  the  value  used  by 
the  Department  in  this  determination — 
is  the  difference  between  the  face  value 
and  the  discounted  value  of  the 
receivable,  plus  the  credit  cost  incurred 
between  the  sale  date  and  the  date  of 
discount. 

Comment  4:  The  Department 
erroneously  found  in  the  preliminary 
determination  that  critical 
circumstances  do  not  exist. 

DOC  Position:  See  the  section  on 
critical  circumstances,  supra. 

Comment  5:  There  is  no  indication  in 
the  Departments  verification  report  that 
the  relationship  between  Dalsid  and  its 
commissioned  selling  agent  is  one  which 
meets  the  Department's  related  party 
criteria. 

DOC  Position:  The  verification  team 
analyzed  Dalsid's  stock  ledgers  for  all 
alleged  related  companies,  including  its 
selling  agent,  The  team  found  that 
Dalsid  and  its  selling  agent  are  related- 
Therefore,  we  did  not  make  any 
adjustment  for  commissions  paid  to 
Dalsid's  selling  agent. 

Comment  6:  The  petitioners  believe 
that  certain  costs,  such  as  material 
usage  rates,  labor  costs  and  energy  costs 
are  too  low  as  reported  to  the 
Department. 

DOC  Position:  The  Department  used 
verified  information  for  the  cost  of 
materials,  labor  and  energy. 


Comment  7:  The  Department  may  be 
able  to  find  a  better  third-country  choice 
than  Peru,  such  as  Colombia  or  Canada 

DOC Positjon:  The  Regulations 
provide  that  in  determining  the 
appropriate  third  country  for  foreign 
market  value  purposes,  the  Department 
should  give  first  preference  to  that 
country  with  purchases  of  merchandise 
that  have  the  greatest  degree  of 
similarity  to  the  product  exported  to  the 
United  States  (19  CFR  353.5).  We  found 
that  no  single  country  purchased  all  of 
the  types  of  OCTG  which  were  sold  to 
the  United  States  in  quantities  that 
would  provide  an  adequate  sample.  We 
did  find  that  two  countries  purchased 
merchandise  which  is  m,ost  similar  to 
that  sold  to  the  United  States:  Peru  and 
Canada.  Consequently,  we  used  both 
Peru  and  Canada  as  our  choice  for  third- 
country  sales. 

Comment  8:  The  petitioners  claim  that 
the  facts  reported  in  the  Department's 
verification  report  in  the  countervailing 
duty  investigation  of  OCTG  from 
Argentina  concerning  the  reembolso  and 
its  relationship  to  costs  demonstrate 
that  sales  of  this  product  are  being  made 
at  less  than  cost, 

DOC  Position:  The  Department 
conducted  an  independent  antidumping 
investigation  and  verified  the  cost  of 
production  for  Dalsid  during  the  specific 
period  of  this  investigation.  Its  findings 
are  based  on  that  verified  information. 

Respondent's  Comments 

Comment  1:  Dalsid  claims  that  the 
Department  was  inconsistent  in  the 
adjustments  it  made  to  the  U.S.  and 
foreign  market  values,  by  not  taking 
appropriate  account  of  indirect  taxes, 
brokerage  and  inland  freight. 

DOC  Position:  We  agree.  The 
Department  has  accounted  for  these 
items  in  this  determination. 

Comment  2:  The  Department  failed  to 
take  into  account  any  of  the  financial 
income  and  expenses  reported  in  SG  & 
A, 

DOC  Position:  See  our  response  to 
petitioners'  comment  1. 

Comment  3:  The  Department  did  not 
correctly  offset  interest  received  on 
receivables  by  interest  paid.  The 
Department  also  should  use  the 
methodology  submitted  by  Dalsid. 

DOC  Position:  While  the  Department 
did  offset  interest  received  with  interest 
paid  in  the  preliminary  determination,  it 
has  now  revised  its  approach  based  on 
additional  clarification  of  the  nature  of 
Dalsid's  complicated  credit  terms.  The 
Department  has  now  based  its  credit- 
cost  methodology  on  the  actual  dollar 
income/cost  differential  in  both 
markets.  Dalsid  did  not  include  in  its 
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credit  cost  an  imputed  credit  expense 
for  the  time  penod  before  it  discounted 
its  receivables  with  the  bank.  We  have 
included  this  expense  in  its  cost  of 
credit. 

Comment  4:  The  Department  should 
use  the  third  country  with  the  largest 
sales  volume. 

DOC  Position:  See  our  response  to 
petitioners"  comment  7. 

Comment  3:  The  Department  should 
account  for  the  income  tax  effect  on  the 
rf-embolso  and  turnover  tax. 

DOC  Position:  We  did  not  account  for 
these  taxes  in  our  final  determination 
since  we  compared  United  States  price 
to  the  constructed  value,  which  did  not 
include  these  amounts. 

Comment  6.  The  respondent  argues 
that  the  Depailmenfs  findings  in  the 
countervailing  duty  investigation 
concerning  the  reembolso  program 
rcLited  to  different  time  periods  and 
issues. 

DOC  Position:  See  our  response  to 
p*-titioners'  comment  8. 

Comment  7:  The  respondent  contends 
that  even  under  petitioners'  reasoning, 
exchange  rate  gains  and  losses  must  be 
included  in  the  cost  of  production. 

DOC  Position:  See  our  response  to 
pi-'titioners"  comment  1. 

Continuation  of  Suspension  of 
Liquidation 

Liquid.itmn  will  continue  to  be 
suspended  on  all  entries  of  OCTG  from 
Argentina  that  are  entered  into  the 
United  States,  or  withdrawn  from 
warehouse,  for  consumption.  The  United 
States  Customs  Service  will  continue  to 
require  the  posting  of  a  cash  deposit, 
bond,  or  other  security  in  amounts 
based  on  the  following  weighted- 
average  margin.  The  security  amounts 
established  in  our  preliminary 
determination  of  January  9, 1985,  will  no 
li.nger  be  in  effect.  The  margin  is  as 
follows: 


Company 


avefage 

maigin 

(percent) 


Daknine  S«Jetca 61  70 

All  otner  manufactuiefs  D'Oducefi/expofiefS  6t  70 


Article  VI. 5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  '(njo 
product  .  .  .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act.  Since  the 
dumping  duties  cannot  be  assessed  on 
the  portion  of  the  margin  attributable  to 
export  subsidies,  there  is  no  reason  to 
require  a  cash  deposit  or  bond  for  that 


amount.  Accordingly,  the  level  of  export 
subsidies  as  determined  in  the  final 
affirmative  countervailing  duty 
determination  on  OCTG  from  Argentina 
will  be  subtracted  from  the  dumping 
margin  for  deposit  or  bonding  purposes. 

rrC  Notification 

We  are  notifying  the  ITC  and  making 
available  to  it  all  nonprivileged  and 
nonconfidential  information  relating  to 
this  determination.  We  will  allow  the 
ITC  access  to  all  privileged  and 
confidential  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration.  If 
the  ITC  determines  that  material  injury 
or  threat  of  material  injury  does  not 
exist,  this  proceeding  will  be  terminated 
and  all  securities  posted  as  a  result  of 
the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If  the  ITC 
determines  that  such  injury  does  exist, 
we  will  issue  an  antidumping  duty  order 
directing  Customs  officers  to  assess  an 
antidumping  duty  on  OCTG  from 
Argentina  entered,  or  withdrawn  from 
warehouse,  for  consumption  equal  to  the 
amount  by  which  the  foreign  market 
value  exceeds  the  United  States  price. 
This  determination  is  being  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d)). 
William  T.  Archey, 
Acting  Assistant  Secretary  for  Trade 
Administration. 
Mdrch  25,  1985. 
|FR  Doc.  85-7600  Filed  3-26-65:  8:45  am] 
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(A-20 1-4031 

Oil  Country  Tubular  Goods  (OCTG) 
From  Mexico;  Postponement  of  Final 
Antidumping  Duty  Determination 

AGENCY:  International  Trade 
Administration.  Commerce. 
ACTION:  .Notice. 

SUMMARY:  This  notice  informs  the  public 
that  the  Department  of  Commerce  (the 
Department)  has  received  a  request  from 
counsel  for  Tubos  de  Acero  de  Mexico, 
S.A..  the  respondent  in  this 
investigation,  that  the  final 
determination  be  postponed,  as 
provided  for  in  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1673d(a)(2)(A);  and.  that 
we  have  determined  to  postpone  our 
final  determination  as  to  whether  sales 
of  OCTG  from  Mexico  have  occurred  at 
less  than  fair  value,  until  not  later  than 
May  31, 1985. 


EFFECTIVE  DATE:  March  29, 1985. 

FOR  FURTHER  INFORMATION  COMTACT! 

John  J.  Kenkel,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC.  20230;  telephone  (202) 
377-3965. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Commerce  published  on 
July  10, 1984,  a  notice  in  the  Federal 
Register  (49  FR  28084-28088)  that  it  was 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
OCTF  from  Mexico  were  being,  or  were 
likely  to  be.  sold  at  less  than  fair  value. 
On  January  16, 1985.  we  published  a 
preliminary  determination  of  sales  at 
less  than  fair  value  with  respect  to  this 
merchandise  (50  FR  2313).  The  notice 
stated  that  if  this  investigation 
proceeded  normally  we  would  make  our 
final  determination  by  March  25, 1985. 

On  March  21, 1985,  counsel  for  the 
respondent  Tubos  de  Acero  de  Mexico, 
S.A.  (TAMSA)  requested  that  we  extend 
the  period  for  the  final  determination 
until  May  31, 1985, 135  days  after  the 
date  of  publication  of  the  preliminary 
determination,  in  accordance  with 
section  735(a)(2)(A)  of  the  Act.  Section 
735(a)(2)(A)  of  the  Act  provides  that  the 
Department  may  postpone  its  final 
determination  concerning  sales  at  less 
than  fair  value  until  not  later  than  135 
days  after  the  date  on  which  it 
published  notice  of  its  preliminary 
determination,  if  exporters  who  account 
for  a  significant  proportion  of  exports  of 
the  merchandise  request  an  extension 
after  an  affirmative  preliminary 
determination.  TAMSA  is  qualified  to 
make  such  a  request  since  it  accounts 
for  approximately  80  percent  of  the 
exports  of  the  merchandise  under 
investigation.  If  an  exporter  properly 
requests  an  extension  after  an 
affirmative  preliminary  determination, 
the  Department  is  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request. 

Accordingly,  the  Department  will 
issue  a  final  determination  in  this  case 
not  later  than  May  31. 1985. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

March  25, 1985. 

[FR  Doc  B5-7fi01  Filed  3-28-85;  8;45  am] 
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IA-588-405J 

Cellular  Mobile  Telephones  and 
Subassemblies  From  Japan; 
Postponement  of  Preliminary 
Antidumping  Determination 

AGENCY:  International  Trade 
Administration.  Import  Administration, 
Commerce. 

ACTION:  Notice. 

summary:  The  preliminary  antidumping 
determination  involving  cellular  mobile 
telephones  and  subassemblies  from 
lapan  is  being  postponed  until  not  later 
than  |une4.  1985. 

EFFECTIVE  DATE:  March  29.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

|ohn  Brinkman.  Office  of  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W..  Washington, 
DC.  20230.  telephone  (202)  377^929. 

SUPPLEMENTARY  INFORMATION:  On 

November  30, 1984,  we  announced  the 
inititation  of  an  antidumping 
investigation  to  determine  whether 
cellular  mobile  telephones  and 
subassemblies  from  Japan  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  (49  PR  47076).  The 
notice  stated  that  we  would  issue  a 
preliminary  determination  by  April  15. 
1985. 

As  detailed  in  that  notice,  the  petition 

alleged  that  imports  from  Japan  of 
cellular  mobile  telephones  and 
subassemblies  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value. 

On  March  14. 1985.  counsel  for 
petitioner.  Motorola,  Inc.,  requested  that 
the  Department  extend  the  period  for 
the  preliminary  determination  until  210 
days  after  the  date  of  receipt  of  the 
petition  in  accordance  with  section 
733(c)(1)(A)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  They  cited  as 
reasons  for  this  request  the  fact  that 
they  wanted  verifications  to  occur 
before  the  preliminary,  to  the  extent 
feasible,  and  that  they  wanted 
additional  lime  to  review  and  comment 
on  the  responses.  Accordingly,  the 
period  for  determination  in  the  case  is 
hereby  extended.  We  intend  to  issue  a 
preliminary  determination  not  later  than 
June  4,  1985. 

The  United  States  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  733(f)  of  the  Act. 


This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act. 
Alan  F.  Holmer. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
March  21, 1985, 
|FR  Doc.  85-7603  Filed  3-28-85;  8:45  amj 
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IA-469-4051 

Oil  Country  Tubular  Goods  From 
Spain;  Final  Determination  of  Sales  at 
Less  Than  Fair  Value 

AGENCY:  International  Trade 
Administration,  Import  Administration, 

Commerce. 

action:  .Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value. 

summary:  We  have  determined  that  oil 
country  tubular  goods  (OCTG)  from 
Spain  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value,  and  that  "critical  circumstances" 
exist  with  respect  to  imports  of  the 
merchandise  under  investigation.  We 
have  notified  the  US.  International 
Trade  Commission  (ITC^  of  our 
determinations,  and  the  ITC  will 
determine,  within  45  days  of  publication 
of  this  notice,  whether  a  U.S.  industry  is 
materially  injured,  or  is  threatened  with 
material  injury,  by  imports  of  this 
merchandise.  We  have  directed  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice 

EFFECTIVE  DATE:  .March  29.  1985. 
FOR  FURTHER  INFORMATION 
contact:     Raymond  Busen,  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration. 
United  Stales  Department  of  Commerce. 
14th  Street  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230; 
Telephone:  (202)  377-2830. 
supplementary  information: 

Final  Determination 

We  have  determined  that  OCTG  from 
Spain  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1673d)  (the  Act).  The  estimated 
margins  for  the  two  respondents  were 
based  on  the  best  information  available, 
as  explained  below  in  the  sections  of 
this  notice  which  describe  our  fair  value 
comparisons  and  calculations.  The 
weighted-average  margins  for  individual 
companies  investigated  are  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  We  also  found  that  critical 


circumstances  exist  with  respect  to 
imports  of  OCTG  from  Spain. 

Case  Histor\ 

On  June  13.  1984.  we  received  a 
petition  from  Lone  Star  Steel  Company 
and  CVHtl  Steel  Corporation  on  behalf  of 
the  domestic  producers  of  OCTG.  LTV 
Steel  Company  later  filed  as  co- 
petitioner.  In  com.pliance  with  the  filing 
requirements  of  353.36  of  our  regulations 
(19  CFR  353.36),  the  petition  alleged  that 
imports  of  OCTG  from  Spain  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act,  and 
that  these  imports  are  causing  material 
injury,  or  are  threatening  material 
injury,  to  a  United  States  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  ITC  of  our  action  and 
initiated  such  an  investigation  on  July  2, 
1984  (49  FR  28084)  On  August  8,  1984. 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
OCTG  are  materially  injuring  a  U.S. 
industry. 

On  July  27, 1984,  we  presented 
questionnaires  to  Altos  Hornos  de 
Vizcaya,  S.A.  (AHV)  and  Tubos 
Reunidos.  S.A.  (TR),  in  Spain.  On 
September  6, 1984,  petitioners  alleged 
that  critical  circumstances  exist,  as 
defined  in  section  733(e)  of  the  Act. 

Based  on  a  request  from  petitioners, 
on  October  31,  1984,  we  postponed  our 
preliminary  determination  to  not  later 
than  January  9,  1985  (49  FR  44318). 

On  Septe.mber  28.  1984,  we  received 
incomplete  questionnaire  responses 
from  AHV  and  TR  and  petitioners 
requested  that  the  Department 
investigate  whether  respondents'  home 
market  and/or  third  country  sales  were 
at  prices  below  respondents'  cost  of 
production. 

On  October  11.  19B4,  we  advised  AHV 
and  TR  that  their  responses  were 
deficient  and  that  they  must  submit 
corrected  data  by  October  23.  1984.  or 
we  might  rel>'  on  the  best  information 
available  for  our  prehminar>' 
determination. 

On  October  24.  1984.  we  advised  TR 
to  submit,  in  addition  to  price 
information,  cost  of  production 
information  not  later  than  Novembers. 
1984.  (AHV  had  submitted  cost  of 
production  information  in  its  original 
September  28.  1984.  response,  which  we 
found  to  be  deficient  ) 

We  did  not  receive  a  written 
supplemental  response  from  TR  or  AHV 
until  November  13.  1984  On  .November 
21. 1984.  we  received  TR's  cost  response. 
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On  December  20, 1984.  we  advised  TR 
and  AHV  that  their  supplemental  cost 
responses  were  deficient  iind  that  the 
deficiencies  had  to  be  corrected  by 
December  31. 1984.  and  we  reiterated 
that  failure  to  file  a  timely,  proper,  and 
complete  response  could  require  us  to 
use  the  best  information  available  in  the 
final  determination. 

On  January  9.  1985,  we  advised  AHV 
and  TR  that  we  did  not  intend  to  verify 
their  responses  because  they  were 
deficient  and  that  we  might  proceed  to 
the  final  determination  using  the  best 
information  available.  We  did  not 
receive  any  further  responses  from  TR 
or  AHV. 

On  January  9, 1985,  we  preliminarily 
determined  that  OCTG  from  Spain  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value,  and 
that  critical  circumstances  exist  with 
respect  to  imports  of  the  merchandise 
under  investigation  (50  PR  2315). 

In  accordance  with  §  353.47  of  our 
regulations,  we  afforded  interested 
parties  an  opportunity  to  comment  on 
our  preliminary  determination. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  oil  country  tubular 
goods.  The  term  "oil  country  tubular 
goods"  covers  hollow  steel  products  of 
circular  cross  section  intended  for  use  in 
the  drilling  of  oil  or  gas.  It  includes  oil 
well  casing,  tubing  and  drill  pipe  of 
carbon  or  alloy  steel,  whether  welded  or 
seamless,  manufactured  to  either 
American  Petroleum  Institute  (API)  or 
non-API  (e.g..  proprietary), 
specifications  as  currently  provided  for 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  items 
610.3216,  610.3219.  610.3233.  610.3242, 
610.3243.  610.3249.  610.3252,  610.3254. 
610.3256.  610.3258,  610.3262.  610.3264. 
610.3721.  610.3722,  610.3751,  610.3925. 
610.3935.  610.4025,  610.4035.  610.4225, 
610.4235.  610.4325.  610.4335,  610.4942, 
610.4944,  610.4946,  610.4954.  610.4955, 
610.49,56.  610.4957.  610.4966.  610.4967, 
610.4968.  610.4969.  610.4970.  610.5221, 
610.5222.  610.5226,  610.5234.  610.5240, 
610.5242.  610.5243.  and  610.5244.  This 
investigation  includes  OCTG  that  are 
finished  and  unfinished. 

Because  AHV  and  TR  accounted  for 
suhst.intidlly  all  the  exports  of  this 
merchandise  to  the  United  States,  we 
limited  our  investigation  to  these  firms. 
V\  e  investigated  all  sales  of  OCTG  by 
the  two  firms  during  the  period  January 
1  through  June  30,  1984. 

Fair  Value  Coniparisoj's 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value. 


we  compared  the  United  States  price, 
based  on  the  best  information  available, 
with  the  foreign  market  value,  also 
based  on  the  best  information  available. 
We  used  the  best  information  available 
as  required  by  section  776(b)  of  the  Act 
because  respondents  did  not  submit 
adequate  responses  in  a  timely  manner 
and  in  an  acceptable  form. 

United  Slates  Price 

As  provided  in  section  772  of  the  Act, 
we  based  the  purchase  price  of  OCTG 
on  average  ex-factory  prices  as  provided 
in  the  petition,  which  was  the  best 
information  available. 

Foreign  Market  Value 

Since  respondents  did  not  submit 
adequate  cost  responses  in  a  timely 
manner  and  in  an  acceptable  form,  we 
used  the  best  information  available  as 
provided  by  section  776(b)  of  the  Act. 
The  best  information  available  for 
calculating  foreigr  market  value  was 
cost  of  manufacturing  data  compiled  by 
Commerce  Department  industry  experts, 
which  we  converted  to  constructed 
value  according  to  section  773(e)  of  the 
act.  This  data  included  the  statutory 
minimum  of  10  percent  for  general 
expenses.  We  calculated  profit  on  the 
basis  of  the  statutory  minimum  of  8 
percent  of  the  cost  of  materials, 
fabrication  and  general  expenses. 

Final  Affirmative 

Determination  of  Critical 
Circumstances 

Petitioners  alleged  that  imports  of 
OCTG  from  Spain  present  "critical 
circumstances".  Under  section  735(a)(3) 
of  the  Act,  critical  circumstances  exist 
if:  (1)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  the  merchandise  which 
is  the  subject  of  the  investigation;  or  the 
person  by  whom,  or  for  whose  account, 
the  merchandise  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  the  merchandise  which  is 
the  subject  of  the  investigation  at  less 
than  its  fair  value;  and  (2)  there  have 
been  massive  imports  of  the  class  or 
kind  of  merchandise  that  is  the  subject 
of  the  investigation  over  a  relatively 
short  period. 

In  determining  whether  there  is  a 
history  of  dumping  of  OCTG  from  Spain 
in  the  United  States  or  elsewhere,  we 
reviewed  past  antidumping  findings  of 
the  Department  of  the  Treasury  as  well 
as  past  Department  of  Commerce 
antidumping  duty  orders.  We  also 
reviewed  the  antidumping  actions  of 
other  countries,  and  found  no  past 
antidumping  determinations  on  OCTG 
from  Spain. 


We  then  considered  whether  the 
person  by  whom,  or  for  whose  account, 
this  product  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  this  product  at  less  than  its 
fair  value.  It  is  the  Department's  position 
that  this  test  is  met  where  margins 
calculated  are  sufficiently  large  that  the 
importer  knew,  or  should  have  known, 
that  the  merchandise  was  being  sold  in 
the  United  States  at  less  than  fair  value. 
We  determine  that  this  test  is  met  for 
the  merchandise  from  all  producers. 

We  generally  consider  the  following 
concerning  massive  imports:  (1)  Recent 
trends  in  import  penetration  levels,  (2) 
whether  imports  have  surged  recently, 

(3)  whether  the  recent  imports  are 
significantly  above  the  average 
calculated  over  the  last  three  years  and 

(4)  whether  the  pattern  of  imports  over 
that  three  year  period  may  be  explained 
by  seasonal  swings. 

In  considering  this  question,  we 
analyzed  recent  trade  statistics  on 
import  levels  and  import  penetration 
ratios  for  OCTG  from  Spain  for  the 
periods  immediately  preceding  and 
subsequent  to  the  filing  of  the  petition. 
Based  on  our  analysis  of  recent  trade 
data,  we  find  that  imports  of  OCTG  from 
Spain  during  the  period  subsequent  to 
receipt  of  the  petition  have  been 
massive  when  compared  to  recent 
import  levels  and  import  penetration 
ratios. 

Therefore,  we  determine  that  critical 
circumstances  exist  with  respect  to  all 
imports  of  OCTG  from  Spain. 

Verification 

We  did  not  verify  respiondents' 
information  because  they  did  not  submit 
adequate  responses  in  a  timely  manner 
and  in  an  acceptable  form. 

Petitioners'  Comments 

Petitioners  state  that  the  1983  average 
cost  of  production  computed  by  the 
Department  results  in  a  significant 
understatement  of  the  dumping  margins. 
Petitioners  state  that  since  the  period  of 
investigation  is  the  first  six  months  of 
1984.  sales  in  that  period  should  be 
compared  with  costs  during  the  same 
period.  This  would  take  into  account  the 
rate  of  inflation  and  increase  the 
margins  by  the  inflation  factor. 

DOC  Position:  We  used  average  1983 
production  costs  because  they  were  the 
best  information  available.  While  it  is 
true  that  costs  have  increased  in  Spain 
due  to  inflation,  the  inflation  factor  may 
well  be  offset  by  the  strength  of  the 
United  States  dollar  against  the  Spanish 
peseta.  Since  we  suspect  that  some  raw 
materials  such  as  iron  ore,  scrap,  and 
coke  may  have  been  denominated 
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originally  in  U.S.  liull.jis.  ur  op.iioi 
dptermino  tho  values  of  these  inputs  or 
the  effect  of  currency  fluctuations  on 
these  values  or  the  net  effect  of  both 
inflation  and  devaluation.  Therefore,  we 
have  not  made  an  adjustment  to  reflect 
the  inflation  factor 

Respondents'  Comments 

Conuvrnt  J:  Respondents  state  that 
the  Department  should  calculate  the  fair 
value  margins  on  the  basis  of 
information  submitted  by  the 
respondents  because  respondents' 
information  is  more  th.in  adequate  and 
is  superior  to  the  use  of  "best 
information  available." 

DOC  Position:  As  noted  in  the  "Case 
1  lislory"  section  of  this  notice, 
respondents  were  notified  that  their 
failure  to  provide  adequate  cost 
responses  could  result  in  our  using  the 
best  information  available.  Since 
respondents  did  not  correct  their 
deficient  responses,  we  did  not  verify 
them.  Therefore,  in  accordance  with 
section  776(b)  of  the  Act.  we  used 
petitioners'  and  the  Departments 
information  because  we  considered  it  to 
be  the  best  information  available  for  the 
purposes  of  calculating  margins  for  both 
the  preliminary  and  final 
determinations. 

Comment  2:  Respondents  state  that 
the  Department  did  not  use  the  best 
information  available  in  its  preliminary 
determination  because  it  failed  to 
consider  TR's  1983  financial  repoit,s 
which  were  verified  in  the  Department's 
countervailing  duty  investigation 
involving  this  same  product. 
Respondents  state  that  the  use  of  that 
information  would  demonstrate  that 
TR's  margins  of  selling  below 
constructed  value  were  significantly 
lower  than  that  calculated  for  the 
preliminary  determination. 

DOC  Position:  "VV'e  based  our 
determination  on  information  supplied 
for  the  record  in  this  investigation,  not 
on  information  filed  in  a  separate 
investigation.  Furthermore,  the  1983 
financial  reports  do  not  contain  specific 
cost  of  production  information. 

Comment  3:  Respondents  state  that 
the  Department's  methodology  in 
determining  sales  at  less  than  fair  value 
was  erroneous  in  that  it  f.tiled  to  comply 
with  section  772|d|(l)(D|  of  the  Act 
which  requires  that  in  arriving  at  United 
Stales  price,  the  purchase  price  must  be 
increased  by  the  amount  of  any 
countervailing  duties  imposed  on  (he 
merchandise  to  offset  an  export  subsidy 
as  determined  in  the  Department's  final 
countervailing  duly  determination  on 
the  same  product. 

DOC  I'osition:  There  was  no 
countervailing  duty  order  on  OCTG  from 


Spain  during  the  )anuary-)une  1984 
period  of  investigation.  Therefore,  no 
countervailing  duties  were  paid  during 
that  period  and  the  purchase  price  was 
not  affected  by  the  cash  deposit  or  bond 
requirements  imposed  under  the 
Department's  countervailing  duty  order 
(50  FR  5287).  Nevertheless,  for  deposit  or 
bonding  purposes,  the  antidumping  duty 
rate  has  been  reduced  by  the  amount  of 
countervailing  duties  on  export 
subsidies  as  determined  in  the 
countervailing  duty  order. 

Comment  4:  Respondents  state  that 
the  record  in  this  investigation  raises 
substantial  issues  of  due  process  in  that 
the  Department  failed  to  provide 
reasonable  periods  of  time  to  supply 
requested  information  and  refused  to 
postpone  the  period  for  its  final 
determination. 

DOC  Position:  As  explained  in  the 
"Case  History"  section  of  this  notice,  we 
believe  that  respondents  were  provided 
a  reasonable  amount  of  time  in  which  to 
respond  to  our  questionnaires.  In  regard 
to  respondents'  January  9, 1985.  request 
for  postponement,  respondents  were 
notified  on  January  9  that  we  did  not 
intend  to  verify  their  deficient  responses 
and  that  we  might  proceed  to  the  final 
determination  using  the  best  information 
available.  We  did  not  recene  any 
further  responses  from  TR  or  AHV.  On 
February  19. 1985.  we  notified 
respondents  that,  since  they  had  not 
amended  their  responses  and  we  would 
not  verify  deficient  responses,  there  was 
no  reason  to  postpone  the  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  United 
States  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
OCTG  from  Spain  which  are  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  October  18. 
1984.  The  Customs  Service  shall  require 
a  cash  deposit  or  bond  in  an  amount 
equal  to  the  estimated  weighted-average 
amount  by  which  the  foreign  rrisrket 
value  of  the  merchandise  subiect  to  this 
investigation  exceeds  the  United  States 
price. 

This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice.  The 
weighted-average  margins  are  as 
follows: 


Manulacijrers 


AHV. 
TR    . 


AH  other  manu(actwets/pio(lucers''eaponeft.. 


WagMed- 
■vafage 
margcn 


83  5 
701 
766 


Article  Vl.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "(n)o 
product  .  .  .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization".  This 
provision  is  implemented  by  section 
772(d)(l  )(D)  of  the  Act.  Since  dumping 
duties  cannot  be  assessed  on  the  portion 
of  the  margin  attributable  to  export 
subsidies,  the  level  of  export  subsidies, 
as  determined  in  the  countervailing  duty 
order  on  OCTG  from  Spain  (50  FR  5287). 
will  be  subtracted  from  the  dumping 
margin  for  deposit  or  bonding  purposes. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protectn  e 
order,  without  the  consent  of  the  Deputy 
Assistant  Secretarty  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threatening  to  materially 
injure,  a  U.S.  industry  within  45  days  of 
the  publication  of  this  notice. 

If  the  nC  determines  that  material 
injury  does  not  exist,  (his  proceeding 
will  be  terminated  and  ail  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  If.  however,  the  ITC 
determines  that  such  iniury  does  exist, 
we  will  issue  an  antidumping  duty 
order,  directing  Customs  officers  to 
assess  an  antidumping  duty  on  OCFG 
from  Spain  entered,  or  withdrawn  fnim 
warehouse,  for  consumption,  on  or  after 
the  date  of  suspension  of  tiqudiation, 
equal  to  the  amount  by  which  the 
foreign  market  value  of  the  mernhandise 
exceeds  the  U.S.  prii  e 

This  determination  is  being  published 
pursuant  to  section  735^(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 

William  T.  Archey. 

Acting  Assistant  Secretary  for  Trade 
A  dniinistralion. 

March  25. 1985. 

jFR  Doc.  85-7602  Filed  3-28-85;  8;45  am) 
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National  Bureau  of  Standards 
(Docket  No.  50109-5009] 

Proposed  Federal  Information 
Processing  Standard  for  Graphical 
Kernel  System  (GKS) 

agency:  National  Bureau  of  Standards, 

Commerce. 

action:  Notice  of  Proposed  Federal 

Information  Processing  Standard. 

summary:  This  proposed  standard 
adopts  a  voluntary  industry  standard. 
Graphical  Kernel  System,  for  Federal 
use.  The  American  National  Standards 
Institute  (ANSI)  is  expected  to  approve 
this  standard  in  July  1985  as  an 
American  National  Standard  (ANS). 

Prior  to  the  submission  of  this 
proposed  standard  to  the  Secretary  of 
Commerce  for  review  and  approval  as  a 
FIPS,  it  is  essential  to  assure  that 
consideration  is  given  to  the  needs  and 
views  of  manufacturers,  the  public,  and 
State  and  local  governments.  The 
purpose  of  this  notice  is  to  solicit  such 
views. 

This  proposed  Federal  Information 
Processing  Standard  (FIPS)  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard,  is 
provided  in  its  entirety  in  this  notice; 
and  (2)  a  specification  portion  which 
deals  with  the  technical  requirements  of 
the  standard,  draft  proposed  American 
National  Standard  (dpANS)  GKS. 
(Interested  parties  may  obtain  a  copy  of 
the  technical  specifications  from  the 
Computer  and  Business  Equipment 
Manufacturers  Association  (CBEMA), 
Attn:  Sang.  X3  Secretariat,  311  First 
Street.  NW.  Washington,  DC  20001.) 
DATE:  To  be  considered,  comments  on 
this  proposed  FIPS  must  be  received  on 
or  before  June  27, 1985. 
ADDRESS:  Comments  concerning  the 
adoption  of  GKS  as  a  FIPS  are  invited 
and  may  be  sent  to  Director,  Institute  for 
Computer  Sciences  and  Technology, 
ATTN:  Proposed  FIPS  for  GKS.  National 
Bureau  of  Standards,  Technology 
Building,  Room  B154,  Gaithersburg,  MD 
20899. 

Written  comments  received  in 
response  to  th.s  notice  will  be  made  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  6628.  Herbert 
C.  Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Skall,  Center  for  Programming 
Sciences  and  Technology,  Institute  for 


Computer  Sciences  and  Technology. 
National  Bureau  of  Standards. 
Gaithersburg,  MD  20899,  (301)  921-2431. 

Dated:  March  25,  1986. 
Ernest  Ambler,  j 

Direclor.  ' 

Federal  Information  Processing 
Standards  Publication 

(Datel  I 

Announcing  the  Standards  for  Graphical 
Kernel  System  (GKS) 

Federal  Information  Processing 
Standards  Publications  {FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  pursuant  to  Section  111(f)(2) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended.  Pub.  L.  89-306  (79  Stat.  1127], 
Executive  Order  11717  (38  FR  12315, 
dated  May  11.  1973),  and  Part  6  of  Title 
15  Code  of  Federal  Regulations  (CFR). 

1.  Name  of  Standard.  Graphical 
Kernel  System  (GKS)  (FIPS  PUB ). 

2.  Category  of  Standard.  Software 
Standard.  Graphics. 

3.  Explanation.  This  publication 
announces  the  adoption  of  the 
forthcoming  (in  July  1985]  American 
National  Standard  Graphical  Kernel 
System,  ANS  GKS.  as  a  Federal 
Information  Processing  Standard  (FIPS). 
ANS  GKS  specifies  a  library  (or  toolbox 
package)  of  subroutines  for  an 
application  programmer  to  incorporate 
within  a  program  in  order  to  produce 
and  manipulate  two-dimensional 
pictures.  The  purpose  of  the  standard  is 
to  promote  portability  of  graphics 
application  programs  between  different 
installations.  The  standard  is  for  use  by 
implementors  as  the  reference  authority 
in  developing  graphics  software 
systems;  and  by  other  computer 
professionals  who  need  to  know  the 
precise  syntactic  and  semantic  rules  of 
the  standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Bureau  of 
Standards  (Institute  for  Computer 
Sciences  and  Technology). 

6.  Cross  Index.  Draft  proposed 
American  National  Standard  dpANS 
Graphical  Kernel  System  (GKS). 

7.  Related  Documents,  a.  Federal 
Information  Resource  Management 
Regulation  201-36.13,  Implementation  of 
Federal  Information  Processing  and 
Federal  Telecommunications  Standards 
into  Solicitation  Documents,  Software 
Standards. 

b.  Draff  Proposed  American  National 
Standard  Computer  Graphics  Metafile 
(formerly  titled  the  Virtual  Device 
Metafile). 


8.  Objectives.  The  primary  objectives 
of  this  standard  are: 

— to  allow  graphics  application 
programs  to  be  easily  transported 
between  installations.  This  will 
reduce  costs  associated  with  the 
transfer  of  programs  among  different 
computers  and  graphics  devices, 
including  replacement  devices. 

— to  aid  manufacturers  of  graphics 
equipment  by  serving  as  a  guideline 
for  identifying  useful  combinations  of 
graphics  capabilities  in  a  device. 

— to  encourage  more  effective  utilization 
and  management  of  graphics 
application  programmers  by  ensuring 
that  skills  acquired  on  one  job  are 
transportable  to  other  jobs,  thereby 
reducing  the  cost  of  graphics 
programmer  retraining. 

— to  aid  graphics  application 

programmers  in  understanding  and 
using  graphics  methods  by  specifying 
well-defined  functions  and  names. 
This  will  avoid  the  confusion  of 
incompatibility  common  with 
operating  systems  and  programmmg 
languages. 

9.  Applicability,  a.  This  standard  is 
intended  for  use  in  computer  graphics 
applications  that  are  either  developed  or 
acquired  for  government  use.  It  is 
suitable  for  use  in  graphics  programming 
applications  that  employ  a  broad 
spectrum  of  graphics,  from  simple 
passive  graphics  output  (where  pictures 
are  produced  solely  by  output  functions 
without  interaction  with  an  operator)  to 
highly  interactive  applications;  and 
which  control  a  whole  range  of  possible 
graphics  devices,  including  but  not 
limited  to  vector  and  raster  devices, 
microfilm  recorders,  storage  tube 
displays,  refresh  displays  and  color 
displays.  Although  this  standard  was 
not  developed  specifically  for  the 
Printing/Graphics  Arts  industry,  it  may 
be  used  in  these  applications  whenever 
desirable. 

b.  The  use  of  this  standard  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exist: 

— It  is  anticipated  that  the  life  of  the 
graphics  program  will  be  longer  than 
the  life  of  the  presently  utilized 
graphics  equipment. 

— The  graphics  application  or  program  is 
under  constant  review  for  updating  of 
the  specifications,  and  changes  may 
result  frequently. 

— The  graphics  application  is  being 
designed  and  programmed  centrally 
for  a  decentralized  system  that 
employs  computers  of  different  makes 
and  models  and  different  graphics 
devices. 
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— The  graphics  program  will  or  might  be 
run  on  equipment  other  than  that  for 
which  the  program  is  initially  written. 
— The  graphics  program  is  to  be 
understood  and  maintained  by 
programmers  other  than  the  original 
ones. 
— The  graphics  program  is  or  is  likely  to 
be  used  by  organizations  outside  the 
Federal  government  (i.e.,  State  and 
local  governments,  and  others), 
c.  Non-standard  language  features 
should  be  used  only  when  the  needed 
operation  or  function  cannot  reasonably 
be  implemented  with  the  standard 
features  alone.  Although  non-standard 
.  language  features  can  be  very  useful,  it 
should  be  recognized  that  the  use  of 
these  or  any  other  non-standard 
language  elements  may  make  the 
interchange  of  programs  and  future 
conversion  to  a  revised  standard  or 
replacement  processor  more  difficult 
and  costly, 

10.  Specifications.  American  National 
Standard  Graphical  Kernel  System,  ANS 
GKS.  contains  the  specifications  for 
FIPS  GKS.  The  ANS  GKS  document 
defines  the  scope  of  the  specifications, 
the  syntax  and  semantics  of  the  GKS 
functions  and  requirements  for  a 
conforming  implementation  and 
program.  All  of  these  specifications 
apply  to  PIPS  GKS. 

n.  Implementation.  The 
implementation  of  this  standard 
involves  two  areas  of  consideration; 
acquisition  of  GKS  software  system 
implementations  (or  toolbox  packages), 
and  interpretations  of  GKS  toolbox 
packages. 

11.1     Acquisition  of  Two- 
Dimensional  Graphics  Toolbox 
Packages.  This  publication  is  effective 
(date  of  approval  of  this  document). 
Two-dimensional  graphics  toolbox 
packages  acquired  for  Federal  use  after 
this  date  should  implement  FIPS  GKS. 
Conformance  to  FIPS  GKS  should  be 
considered  whether  GKS  toolbox 
packages  are  developed  internally, 
acquired  as  part  of  an  ADP  system 
procurement,  acquired  by  separate 
procurement,  used  under  an  ADP  leasing 
arrangement,  or  specified  for  use  in 
contracts  for  programming  services. 

A  transition  period  provide:  time  for 
industry  to  produce  two-dimensional 
graphics  toolbox  packages  conforming 
to  the  standard.  The  transition  period 
begins  on  the  effective  date  and 
continues  for  eighteen  (18)  months 
thereafter.  The  provisions  of  this 
publication  apply  to  orders  placed  after 
the  date  of  this  publication:  however,  a 
two-dimensional  graphics  toolbox 
package  not  conforming  lo  FIPS  GKS 
may  be  acquired  for  interim  use  during 
Ihe  transition  period. 


11.2     Interpretation  of  FIPS  GKS. 
Resolution  of  questions  regarding  this 
standard  will  be  provided  by  .NBS. 
Questions  concerning  the  content  and 
specifications  of  this  FIPS  PUB  should 
be  addressed  to:  Director.  Institute  for 
Computer  Sciences  and  Technology. 
ATTN;  GKS  Interpretation,  National 
Bureau  of  Standards,  Gaithersburg.  MD 
20899. 

|FR  Doc.  85-7475  Filed  3-28-85;  8:45  am) 

BILLING  CODE  3:iO-13-M 


National  Oceanic  and  Atmospheric 

Administration 

Caribbean  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Manne  Fisheries 
Service.  NOAA.  Commerce. 

The  Caribbean  Fishery  Management 
Council  will  convene  its  53rd  regular 
public  meeting  on  April  22, 1985,  from 
approximately  9  a.m..  to  approximately 
5  p.m.,  at  the  Conference  Room, 
Condado  Beach  Hotel.  Ashford  Avenue, 
San  Juan,  PR,  to  consider  fishery 
management  plans  under  development, 
proposed  amendments  to  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  and  other  Council  matters.  For 
further  information  contact  the 
Caribbean  Fishery  Management 
Council,  Suite  1108.  Banco  de  Ponce 
Building,  Hato  Rev.  PR  00918:  telephone; 
(809)  753-^926. 

Dated:  March  26, 1985. 
Roland  Finch, 

Director.  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 

[VR  Doc.  85-7509  Filed  3-28-85:  8:45  am) 
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Pacific  Fishery  Management  Council; 
Public  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council  and  its  advisory  bodies  will 
convene  public  meetings  at  the  Holiday 
Inn  Airport.  8439  N.E.  Columbia 
Boulevard,  Portland,  OR,  April  9-11, 
1985  as  follows: 

On  April  9,  af'er  a  short  closed 
session  (not  open  to  the  public)  to 
discuss  litigation  and  personnel  matters, 
the  Council  will  consider  its  FT86 
budget  proposal  and  other 
administrative  matters.  It  also  will  hear 
the  results  of  public  hearings  on  the  1985 
salmon  management  options  adopted  in 
its  previous  meeting,  additional  public 
comment  on  those  options,  and 
recommendation  of  its  Salmon  Advisory 
Subpanel  (SAS),  Salmon  Plan 


Development  Team  (SPDT),  Scientific 

and  Statistical  Committee  (SSC).  and 
state  and  federal  agency  representatives 
for  the  1985  ocean  troll  and  recreational 
salmon  management  measures.  The 
Council  tentatively  then  will  adopt 
management  options  for  SPDT  anaU  sis. 

On  April  10.  the  Council  will  hear  the 
Groundfish  Management  Team's  (GMT) 
analysis  of  catch  rates  during  the  first 
trimester  of  1985.  and  recommendations 
from  the  GMT,  the  Groundfish  Advisory 
Subpanel  (GAP),  and  the  public  for 
inseason  adjustments  for  the  second 
trimester.  The  Council  then  will  take 
appropriate  action  based  upon  these 
analyses  and  recommendations.  There 
will  be  a  public  comment  period  at  3 
p.m. 

On  April  11.  the  Council  will  finalize 
its  recommendations  for  submission  to 
the  Secretary  of  Commerce  on  salmon 
management  measures  for  1985. 

The  Council's  committees  on  budget 
and  Indian  affairs,  its  SSC.  SPDT.  SAS, 
GMT,  and  GAP  will  meet  at  the  same 
location  as  the  Council,  April  8-11,  to 
consider  agenda  items  and  report  to  the 
Council.  Detailed  agendas  for  all 
meetings  will  be  available  for  the  public 
around  March  29.  For  further 
information  contact  Joseph  C.  Greenley. 
Executive  Director.  Pacific  Fishery 
Management  Council.  526  S,W.  Mill 
Street,  Portland,  OR  97201;  telephone: 
(503)  221-6352. 

Ddled  Mdrch  26,  1985. 
Roland  Fmch, 

Director.  Office  of  Fisheries  Management. 
National  Marine  Fisheries  Ser\'ice. 
|ra  Doc  85-7510  Filed  3-28-85.  8:45  am) 
BILLIHO  COM  XtO-»-M 


National  Marine  Fisheries  Service;  Dr. 
Lewis  Rigiey;  Receipt  of  Application 
tor  Permit 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Dr.  Lewis  Rigley. 

b.  Address:  Division  of  Natural  and 
Mathematical  Sciences.  Dickenson  State 
College.  Dickenson.  .North  Dakota  58601. 

2.  Type  of  Permit:  Scientific  research, 

3.  Name  and  Number  of  Animals: 
Bottlenose  dolphins  (Tursiops  truncatus) 
unspecified  number, 

4.  Type  of  Take:  Potential  harassment 
during  studies  of  feeding  and  social 
behavior. 
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5.  Location  of  Activity:  Estuaries  of 
South  Carohna. 

6.  Period  of  Activity:  4  years. 

The  arrangements  and  faciHties  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  thf  Assistant 
Administrator  for  Fisheries.  Xational 
Marine  Fisheries  Service.  L'.S. 
Department  of  Commerce.  Washington, 
DC.  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Adminstrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Document  submitted  in  conection  with 
the  above  application  are  available  for 
review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street.  NW.,  Washington 
DC: 

Regional  Director.  Natujnal  Marine 
Fisheries  Service.  Southeast  Region, 
9450  Koger  Boulevard.  St,  Petersburg, 
Florida  33702.  and 

Regional  Director.  Ndtional  Marine 
Fisheries  Service,  .\orlheast  Region. 
Federal  Building,  14  Elm  Street, 
Gloucester,  Massachusetts,  01930-3799. 

Dated:  March  22. 1985. 

Richard  B.  Roe, 

Dirct  ii  ir.  Office  of  Protected  Species  Division 
and  flabital  Conservation,  National  Marine 
Fisheries  Service. 

|(-'R  Doc.  85-7508  Filed  3-38-85:  8:45  am] 

BILLING  COO€  3S10-22-l» 


Permits;  Foreign  fishing 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 


requesting  permits  for  foreign  vessels  to 
fish  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act.  16  U.S.C.  1801  el  seq.] 
Send  comments  on  applications  to: 
Fees.  Permits  and  Regulations  Division 
(F/M12),  National  Marine  Fisheries 
Service,  Department  of  Commerce. 
Washington,  DC.  20235 
or,  send  comments  to  the  Fishery 
Management  Council(s)  which  review 
the  application(s).  as  specified  below: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council.  5  Broadway  (Route  1), 
Saugus,  MA  01906,  617/231-0422 
John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building  Room  2115,  300  South 
New  Street,  Dover,  DE  19901,  302/674- 
2331 
David  H.G.  Could.  Executive  Director, 
South  Atlantic  Fishery  Management, 
Council  Southpark  Building.  Suite  306, 
1  Southpark  Circle,  Charleston,  SC 
29407.  803/571-1366 
Omar  Munoz-Roure,  Executive  Director, 
Caribbean  Fishery  Management 
Council,  Banco  De  Ponce  Building. 
Suite  1108,  Hato  Rey.  PR  00818,  809/ 
753-6910 
Wuyne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  Lincoln  Center,  Suite  881, 
5401  West  Kennedv  Blvd.,  Tampa  FL 
3,3609,  813/28a-2815 
Joseph  C.  Greenley.  Executive  Director, 
Pacific  Fishery  Management  Council, 
526  SW.  Mill  Street,  Portland,  OR 
97201,  503/221-6352 
Jim  H.  Branson.  Executive  Director, 
North  Pacific  Fishery  Management 
Council,  411  W.  Fourth  Avenue,  Suite 
2D,  Anchorage,  AK  99510,  907/271- 
4060 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  164  Bishop  Street,  Room  1405, 
Honolulu,  HI  96813,  808/523-1368. 
For  further  information  contact  John 
D.  Kelly  (Fees,  Permits,  and  Regulations 
Division,  202-634-7432). 

The  Magnuson  Act  requires  the 
Secretary  of  State  of  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  effective  November 
29,  1983,  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
fishing  in  1985  have  been  received 
between  March  1,  1985  and  March  29, 


1985  from  the  Government(s],  shown 
below. 

Dated:  March  28, 1985. 
Roland  Finch, 

Director.  Office  of  Resource  Management. 
National  Marine  Fisheries  Service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Councils 
which  review  applications  for  individual 
fisheries  are  as  follows: 


Code 

Rshery 

Regional  fishery 

management  councils 

ABS 

Atlantic  tjtilfishes  and 

New  England   Mid 

sharks 

Atlantic   South  Atlar^tK: 
Gulf  of  Mexico. 
Canbbean 

BSA 

Bering  Sea  and  Aleutian 
Islands  North  Pacific 
groundtish 

GOA 

Gulf  of  Alaska  

North  Pacific 

NWA 

Northwest  Atlantic  Ocean 

New  England   Mid 
Atlantic 

SMT 

Seamount  groundfish 

Western  Pacific. 

SNA 

Snails  (Benng  Seal 

North  Pacific 

woe 

Pacific  groundfish 
(Washington.  Oregon 
arxl  California) 

Pacific 

PBS 

Pacific  Oillfishes  and 

Westei-n  Paci'ic 

sharks 

Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows; 


Activity 
code 


Fishir>g  operations 


' Catching,  processing  and  other  support, 

2 _.,.   Processing  and  other  support  only 

3 ,«_ !  Otfier  support  only 

* I  "Jomt    venture"    in   support   of    US,    vessels 


Government  of  Poland 

Joint  Venture — The  Government  of 
Poland  has  amended  its  application  to 
engage  in  joint  venture  activities.  The 
initial  application  made  by  Poland  for 
10.000  metric  tons  of  Pollock  will  not 
change.  The  amendment  extends  the 
current  joint  venture  operations  with 
Quest  Trading  Company,  in  the  Gulf  of 
Alaska,  for  operations  in  the  Bering  Sea 
and  Aleutian  Islands. 

[FR  Doc.  85-7790  Filed  3-28-85;  12  15  pmj 
BILLING  CODE  35tO-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1985;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to 
Procurement  List  1985  a  commodity  and 
a  service  to  be  provided  by  workshops 
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for  the  blind  and  other  severely 
handicapped. 

EFFECTIVE  DATE:  March  29. 1985. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Meindicapped,  Crystal  Square  5.  Suite 
1107,  1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
October  26  and  November  26,  1984.  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (49  PR  43087  and  49 
PR  46458)  of  proposed  additions  to 
Procurement  List  1985.  October  19,  1984 
(49  PR  41195). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c.  85  Stat,  77  and 
41  CPR  51-2.6. 

1  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  and  service  listed. 

c.  Tiie  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodity  and  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following  commodity 
and  service  are  hereby  added  to 
Procurement  List  1985: 

Class  6515 

B,ig,  Tube  Feeding:  6515-00-481-2049 
SIC  7369 

Commissary  Shelf  Stocking  and  Custodial 
Service.  Francis  E.  Warren  Air  Force  Base, 
Wyoming 

C.W.  Fletcher. 

E\ecutj\e  Director. 

|FR  Doc.  85-7549  Filed  3-28-85:  8:45  am] 

BILLING  CODE  S820-33-M 


Procurement  List  1985;  Proposed 
Additions 

AGENCY:  Commitee  for  Purchase  from 

the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 

proposals  to  add  to  Procurement  List 
1985  commodities  to  be  produced  by  and 


a  service  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

Comments  must  be  received  on  or 
before:  May  1,  1985. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Da\is  Highway, 
Arlington,  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher.  ("03)  55V1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77  and  41  CPR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  service  to  Procurement 
List  1985.  October  19,  1984  (49  FR  41195): 

Class  2540 

Cushion.  Seal  Back.  Vehicular  2540-00-880- 
3925 

Class  6532 

Gown,  Operating,  Surgical:  6532-01-058-2520, 
6532-01-058-2519,  6532-01-058-2523 

Slippers.  Convalescent.  Patient:  6532-00-079- 
7889.  6532-01-011-5056,  6532-01-011-5055. 
6532-01-011-5057 

Class  7125 

Cabinet.  Storage,  Repair  Parts  and  Tools: 
7125-00-449-6862 

SIC  7349 

Janitorial/Custodial.  U.S.  Army  Reserve 
Center.  2720  Patton  Road,  Huntsville. 
Alabama. 

C.W.  Fletcher. 

E\ecutive  Director. 

jFR  Doc.  85-7550  Filed  3-28-85;  8:45  am) 

BILLING  CODE  6620-33-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  sumitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 


Submission:  (2)  Title  of  Information 
Collection  and  Form  .Number  if 
applicable:  (3)  Abstract  statement  of  the 
need  for  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent:  (5)  An  estimate  of  the 
number  of  responses:  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information:  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded:  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Extension 

The  Personnel  Security  Questionnaire, 
(Industrial),  DD  form  49  is  used  to  obtain 
background  information  for  personnel 
security  investigatue  and  evaluative 
purposes  in  order  to  determine  the 
security  eligibility  of  contractor 
personnel  for  assignment  to  a  sensitive 
position  and/or  access  to  information 
classified  Top  Secret.  The  completed 
form  is  routinely  used  by  the  Defense 
Investigative  Service  to  determine  the 
scope  of  a  personnel  security 
investigation.  It  is  also  used  to  provide 
evaluators  or  adjudicators  with  personal 
history  information  rele\ant  to 
personnel  security  determinations.  The 
information  contained  in  the  form  may 
also  be  disclosed  to  other  Federal 
agencies  that  are  authorized  under 
specific  statutory  or  Executive  authority 
to  make  personnel  security 
determinations. 

Individual/Contractor 

Responses— .50.000 
Burden  hours— 75.000 

ADDRESSES:  Comments  are  to  be 

fi  .'Wdrded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer.  Room  3235.  .New  Executive 
Office  Building.  Washington,  DC  20503. 
and  Mr.  Daniel  |.  Vitiello.  DoD 
Clearance  Officer.  WHS/DIOR.  Room 
1C535.  The  Pentagon,  Washington,  DC 
20301-1155,  telephone  (202)  74(3-0933 

SUPPLEMENTARY  INFORMATION:  A  copy 

of  the  informat;on  collection  proposal 
may  be  obtained  from  Mr,  Fred  A. 
Schonert,  Defense  Investigative  Service, 
Administrative  Services  Divison.  VO240, 
1900  Half  Street.  SW.  Washington.  DC 
20324-1700.  telephone  (202)  475-0730. 

PatriLia  H.  Means, 

OSD  Fodoral  Register  Liaison  Officer. 
Department  of  Defense. 

March  25, 1985, 

|FR  Doc.  85-7372  Filed  3-28-85:  8:45  am] 
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Privacy  Act  of  1974;  Matching 
Program— Department  of  Defense/U.S. 
Postal  Service 

agency:  Office  of  the  Secretary 
Defense. 

ACTION:  Notice  of  a  proposed  continuing 
Computer  Matching  Program  between 
the  Department  of  Defense  and  the  U.S. 
Postal  Service. 


summary:  The  Department  of  Defense 
as  the  matching  agency,  proposes  to 
mdtch  by  computer  certain  Department 
of  Defense  records  with  records 
provided  by  the  source  agency,  the  U.S. 
Postal  Service  to  identify  and  hjcate  U.S. 
Postal  Service  employees  indebted  to 
the  Department  of  Defense.  Also,  a 
further  match  will  be  made  to  identify 
those  US.  Postal  Service  employees 
who  are  reservists  so  as  to  allow  the 
U.S.  Postal  Service  to  determine  if  any 
icientified  employees  would  he  critical  to 
the  U.S.  Postal  Service  effort  in  time  of 
n.itiona!  emergency  and  should  not  be 
retained  in  the  Ready  Reserve.  This  will 
be  a  continuing  .Matching  Program.  A 
niatchmg  report  is  set  forth  below. 
DATE:  This  action  shall  be  effective 
without  further  notice  April  29.  1985, 
unless  comments  are  received  which 
would  result  in  a  contrary 
dt'torminatujn. 

ADDRESS:  Send  any  comments  to  Mr. 
Robert  |.  Brandewie,  Deputy  Director. 
Uelimse  Manpower  Data  Center,  550 
Camino  El  Estero.  Suite  200,  Monterey, 
CA  93940-3231.  Telephone:  408/64&- 
2951. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Aurclio  Nfpa.  Jr..  Staff  Director. 
Dtfense  Pruacy  Office,  ODASDfA).  The 
Ptnt.igun.  Washington.  DC  20310-1100. 
Telephone-  202/694-3027. 

SUPPLEMENTARY  INFORMATION:  A  copy 
of  this  notice  has  been  provided  to  the 
Congress  (President  of  the  Senate  and 
Speaker  of  the  House  of 
Representatuesl  and  to  the  Director  of 
the  Office  of  .Management  and  Budget 
on  March  21.  1Q85,  Set  forth  below  is  the 
information  retjuired  by  paragraph  5.f.(l) 
iif  the  Rpvisfd  Supplemental  Guidance 
for  Conducting  Matching  Programs, 
effective  Mav  11.  1982  and  published  in 
the  Federal  Register  (47  FR  21656)  on 

May  19.  1982. 

Patricia  H.  Means, 

OSD  Federal  Rpi^isler  Liaison  Officer. 
Dtparlnient  of  Defense. 


March  26. 1985. 

Report  of  a  Continuing  Matching 
Program  Between  the  Department  of 
Defense  and  the  U.S.  Postal  Service 

a.  Authority:  5  U.S.C.  552a:  10  U.S.C. 
136  and  271;  Debt  Collection  Act  of  1982 
(Pub.  L.  97-365):  Executive  Order  11190. 

b.  Program  Description:  Under  a 
written  agreement,  the  Department  of 
Defense  will  receive,  upon  request  on  a 
semiannual  basis,  a  magnetic  tape  from 
the  U.S.  Postal  Service  listing  the  names. 
Social  Security  Account  Numbers,  and 
salaries  of  current  Postal  Service 
employees.  Computer  matches  will  be 
conducted  to  identify  those  Postal 
Service  employees  who  are  indebted  to 
the  United  States  under  programs 
administered  by  the  Department  of 
Defense.  The  records  provided  by  the 
Postal  Service  will  be  matched  with  the 
Department  of  Defense  debtor  records 
and  the  hits  will  be  referred  to  the 
Postal  Service  which  will  provide  the 
home  and  work  address  of  each  debtor 
to  the  Department  of  Defense.  These 
records  will  be  used  to  contact  the 
debtor  to  request  payment  of  the  debt.  A 
further  match  of  the  Postal  Service 
records  with  the  Department  of  Defense 
Reserve  Forces  records  will  be  done  in 
order  to  identify  those  Postal  Service 
employees  who  are  reservists.  This  is  to 
allow  the  Postal  Service  to  identify 
those  employees  who  would  be  critical 
to  the  Postal  Service  in  time  of  national 
emergency  and  should  not  be  in  the 
Ready  Reserve. 

c.  Records  to  be  Matched: 

(1)  Department  of  Defense  System  of 
Records. 

The  Department  of  Defense  system  of 
records  to  be  used  in  this  match  is 
identified  as  S322.10  DLA-LZ.  entitled: 
Defense  Manpower  Data  Center  Data 
Base.  This  record  system  notice  can  be 
located  in  the  Federal  Register  at  49  FR 
44941.  November  13,  1984.  No 
amendment  to  this  notice  is  required. 
The  disclosure  of  information  from  this 
system  of  records,  for  the  purpose  of  the 
matching  program,  is  permitted  by  the 
existing  routine  uses. 

(2)  U.S.  Postal  Service  System  of 
Records. 

The  U.S.  Postal  Service  system  of 
records  to  be  used  in  this  match  is 
identified  as  USPS  050.020,  entitled: 
Finance  Records— Payroll  System.  This 
records  system  can  be  located  in  the 
Federal  Register  at  49  FR  46846, 
November  28.  1984.  No  amendment  to 
this  notice  is  requii|Bd  and  the  routine 


uses,  paragraphs  32  and  33,  permit  the 
disclosure  for  these  matches. 

d.  Period  of  the  Match:  The  initial 
matching  will  begin  when  this  notice 
becomes  effective  as  set  forth  under 
"DATE"  in  the  preamble  of  this  notice. 
The  matches  will  be  an  ongoing 
program:  for  the  indebtedness  portion, 
upon  request  by  the  Department  of 
Defense  on  a  semiannual  basis:  for  the 
updating  of  the  Department  of  Defense 
listings  of  Ready  Reservists,  upon 
request  by  the  Department  of  Defense 
on  an  annual  basis. 

e.  Security  Safeguards:  Tapes 
containing  personal  data  are  stored  in  a 
secure  computer  data  processing  facility 
at  the  W.R.  Church  Data  Processing 
Center,  Naval  Postgraduate  School, 
Monterey,  California.  Access  to  the 
tapes  is  by  authorized  personnel  only. 
The  data  will  be  used  only  for  the 
purposes  stated  above  and  data  on  non- 
matching  records  will  not  be  used  for 
any  purpose.  Data  on  the  entire  file  may 
be  used  for  aggregate  statistical 
purposes,  not  for  identifying  any 
individual.  All  matching  records  will  be 
examined  further  for  accuracy  and  any 
action  taken  will  conform  to  all 
applicable  due  process  standards. 

f.  Retention  and  Disposition  of 
Records:  The  records  furnished  by  the 
U.S.  Postal  Service  are  only  loaned  to 
the  Department  of  Defense  and.  while  in 
the  temporary  custody,  any  release  of 
information  from  the  files  will  be  made 
in  accordance  with  established 
procedures  and  approval  of  the  U.S. 
Postal  Service.  The  Postal  Service  may 
either  request  return  of  the  data 
furnished  or  direct  its  destruction  at  any 
time.  Any  records  on  individuals  of 
interest  to  the  Department  of  Defense 
will  be  collected  and  maintained  in 
appropriate  Department  of  Defense 
systems  of  records  subject  to  the 
Privacy  Act  of  1974.  as  amended,  and 
may  be  disseminated  or  disclosed  under 
established  procedures  only  for  a  lawful 
purpose.  Upon  completion  of  the 
comparison  process,  the  Department  of 
Defense  will  return  the  uncopied 
computer  tape  to  the  Postal  Service  and, 
in  addition,  will  provide  to  the  Postal 
Service  a  tape  of  Postal  Service 
employees  with  a  military  mobilization 
obligation. 

(FR  Doc.  85-7595  Filed  3-28-85,  8:45  amj 
BILLING  CODE  3«10-0:-M 
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Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.j.  notice  is  hereby  given  thiit 
the  Naval  Surface  Weapons  Center 
(NSWC)  Review  Team  of  the  Naval 
Research  Advisory  Committee  (NRAC) 
Panel  on  Laboratory  Oversight  will  meet 
on  April  15-18,  1985.  The  meeting  will 
take  place  at  the  Naval  Surface 
Weapons  Center.  Dahlgren,  Virginia,  on 
April  1.5-16:  at  the  White  Oak 
Laboratory,  Naval  Surface  Weapons 
Center  Detat:hment,  Silver  Spring. 
Maryland,  on  April  17;  and  Information 
Spectrum.  Inc..  1745  South  Jefferson 
Davis  Highway,  Arlington.  Virginia,  on 
April  18.  Sessions  of  the  meeting  will 
commence  at  12:00  P.M.  and  terminate 
at  5;15  P.M,  on  April  15;  commence  at 
8:00  A.M.  and  terminate  at  4:50  P.M.  on 
April  IG;  commence  at  8:30  A.M.  and 
terminate  at  5:30  P.M.  on  April  17  and 
18, 1985.  All  sessions  of  the  meeting  will 
be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
examine  the  scientific,  technical,  and 
engineering  health  of  NSWC.  The 
agenda  for  the  meeting  will  consist  of 
technical  briefings  by  the  NSWC 
departments  which  will  assist  the  team 
in  their  efforts  to  make  a  thorough 
evaluation  of  the  scientific,  technical, 
and  engineering  health  of  the  activity. 
These  briefings  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  ia section  552b(c)(l) 
of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  M.  B. 
Kelley,  U.S.  Navy.  Office  of  Naval 
Research  (Code  lOON).  800  North  Quincy 
Street,  Arlington,  VA  22217-5000, 
Telephone  number  (202)  696-4870. 

Dated:  March  26, 1985. 

William  F.  Roos,  jr., 

Lieutenant.  /.\CC.  U.S.  Naval  Reserve. 

Federal  Register  Liaison  Officer. 

|FR  Doc  8.'>--605  Filed  3-28-85:  8:45  ami 

BILLING  CODE  38tO-AE-M 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Energy  Research  Advisory  Board; 
Infrastructure  Subpanel  of  the  Energy 
R&D  Strategy  Panel;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Infrastructure  Subpunel  of  the 
Energy  RsD  Strategy  Panel  of  the  Energy 
Research  Advisory  Board  (ERAB). 

Date  and  time;  April  22,  1985 — 9:30  a.m.- 
3:30  p.m. 

Place:  U.S.  Department  of  Energy,  1000 
Independence  Avenue.  SW.  Room  4A-110, 
Washington.  DC.  20585. 

Contact:  William  L.  Woodard,  U.S. 
Department  of  Energy.  Office  of  Energy 
Research.  1000  Independence  Avenue,  SW, 
Washinglon,  DC.  20595.  (202)  252-5444. 

Purpose  of  the  parent  board:  To 
advise  the  Department  of  Energy  on  the 
overall  research  and  development 
conducted  in  DOE  and  to  provide  long- 
range  guidance  in  these  areas  to  the 
Department.  The  Infrastructure 
Subpanel  is  a  subgroup  of  the  Energy 
Research  Advisory  Board.  The  Board 
has  been  charged  with  overall 
responsibility  for  assessing  the  proper 
scope  and  balance  of  energy  R&D 
programs  which  are  expected  to  have  a 
payoff  around  2020.  The  Subpanel's 
specific  charge  is  to  assess  the 
infrastructure  which  will  be  needed  to 
bring  research  results  to  the 
marketplace  in  that  timeframe. 

Agenda 

•  Discussion  of  proposed 
recommendations  of  the  Subpanel. 

•  Public  comment  (10  minute  rule). 
Public  participation:  the  meeting  is 

open  to  the  public.  Written  statements 
may  be  filed  with  the  Subpanel  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  L.  Woodard  at 
the  address  and  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Subpanel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190,  Forrestall  Building,  1000 
Independence  Avenue.  SW, 
Washington.  DC  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  at  Washinglon.  DC  on  March  21. 
1985. 

Charles  E.  Cathey, 

Deputy  Director.  Science  and  Technology 
Affairs  Staff  Office  of  Energy  Research. 
|FR  Doc.  85-7489  Filed  3-28-85:  8:45  am| 

BILLING  CODE  64SO-01-M 

Economic  Regulatory  Administration 

Issuance  of  Proposed  Remedial  Order 
to  Cities  Service  Co.;  Opportunity  for 
Objection 

agency:  Economic  Regulatory 
Administration,  DOE, 

ACTION:  .Notice  of  issuance  of  proposed 
remedial  order  to  Cities  Service 
Company  and  notice  of  opportunity  for 
objection. 

Pursuant  to  lu  Ll-K  zu5.ly.:icj.  tne 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
Cities  Service  Company  (Cities).  This 
Proposed  Remedial  Order  charges  Cities 
with  selling  crude  oil  at  prices  m  excess 
of  those  permitted  under  the  DOE 
regulations,  in  circumvention  and 
contravention  of  the  Entitlements 
Program  and  the  pricing  regulations,  in 
connection  with  certain  reciprocal 
purchases  and  sales  of  crude  oil  in 
which  Cities  sold  volumes  of  price- 
controlled  crude  oil  to  13  resellers  in 
return  for  equivalent  volumes  of  price- 
exempt  crude  oil  during  the  period 
October  1,  1979  through  April  30.  1980 
and  September  1.  1980  through  January 
27, 1981.  The  total  violation  amount  is 
S257.530,553,  plus  interest. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from  Avrom 
Landesman,  Director,  Office  of 
Enforcement  Programs.  ERA.  U.S. 
Department  of  Energy.  1000 
Independence  A\enue,  S  W'.  (RG-16), 
Washington,  D.C.  20585.  (202)  252-8900. 

Within  fifteen  (15)  days  of  publication 
of  this  notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  Room  6F-055, 
lOtX)  Independence  Avenue.  S.W.. 
Washington.  DC.  20565,  in  accordance 
with  10  CFR  205.193.  A  person  who  fails 
to  file  a  Notice  of  Objection  shall  be 
deemed  to  have  admitted  the  findings  of 
fact  and  conclusions  of  law  stated  in  the 
proposed  order.  If  a  .Notice  of  Objection 
is  not  filed  in  accordance  with  §  205.193, 
the  proposed  order  may  be  issued  as  a 
final  Remedi.il  Order  by  the  Office  of 
Hearings  and  .Appeals. 
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Issued  in  WashinRlon.  DC.  on  the  6th  day 
of  March.  1985. 

Avrom  Landesman, 

Director.  Office  of  Enforcement  Programs. 
Economic  Regulatory  Administration. 
|FR  Doc  85-7598  Filed  3-28-85,  8:45  amj 
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(Docket  IE-78-6 1 

Order  Authorizing  the  Exportation  of 
Electric  Energy  to  Canada  and 
Superseding  Prior  Authorization 

AGENCV:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Issiiance  of  an  order  in  Docket 

IE-78-6  authorizing  the  exportation  of 

electric  energy  and  superseding  the  prior 

authorization:  Northen  States  Power 

Company. 

summary:  The  Administrator  of  the 
Economic  Regulatory  Administration 
(ERA)  is  authorizing  new  provisions  for 
the  continued  exportation  of  electric 
energy  by  Northern  States  Power 
Company  (NSP).  This  order,  which 
supersedes  the  order  issued  in  Docket 
IE-78-6  on  August  13,  1979.  authorizes 
the  export  provisions  agreed  to  between 
NSP  and  the  Manitoba  Hydro  Electric 
Board  (MHEB)  and  the  Manitoba  Energy 
Authority  (MEA)  on  July  14.  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  J.  Como.  Coal  and  Electricity 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Department  of  Energy.  Forrestal 
Building.  Room  GA-033,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
5935 
Lise  Courtney  M.  Howe,  International 
Trade  and  Emergency  Preparedness, 
Office  of  General  Counsel, 
Department  of  Energy.  Forrestal 
Building,  Room  6A-167.  1000 
Independence  Avenue,  SW.. 
Washington.  D.C.  20585,  (202)  252- 
2900 

SUPPLEMENTARY  INFORMATION:  On 

November  21.  1984.  Northern  States 
Power  Company  applied  to  the 
Economic  Regulatory  Administration  to 
amend  the  existing  electricity  export 
authorization  in  Docket  IE-78-6,  which 
was  issued  by  ERA  on  August  13, 1979. 
and  authorized  the  transmission  of 
electric  energy  to  Canada  under  the 
terms  of  the  Transactions  and 
Coordinating  Agreement  between  NSP 
and  the  MHEB  dated  July  21,  1976.  This 
agreement  is  due  to  expire  in  1993.  and 
NSP  has  signed  a  new  Power  Agreement 
which  will  become  effective  with  the 
expiration  of  the  existing  agreement. 

The  only  changes  in  the  export 
provisions  between  the  new  Power 


Agreement  and  the  existing 
Transactions  and  Coordinating 
Agreement  are  the  elimination  of  a  300 
megawatt  seasonal  diversity  exchange 
and  a  change  in  the  pricing  formula  for 
electric  energy  exported  to  Canada 
during  adverse  water  conditions  on  the 
MHEB  system. 

The  pricing  provisions  of  the  new 
Power  Agreement  call  for  the  price  of 
electricity  delivered  to  Manitoba  to  be 
based  on  NSP's  cost  of  providing  such 
energy  plus  either  the  average 
percentage  mark-up  NSP  received  from 
energy  sales  made  to  U.S.  utilities  during 
the  previous  12-month  period  or  10 
percent  of  NSP's  cost  of  providing  such 
energy,  whichever  is  greater.  Under  the 
existing  contract,  Manitoba's  purchase 
price  is  110  percent  of  NSP's  incremental 
cost  of  production. 

Notice  of  this  application  was  given 
on  January  22. 1985  (50  FR  2850),  stating 
that  any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
this  application  should  on  or  before 
February  15, 1985,  file  with  the  ERA 
petitions  to  intervene  or  protests  in 
accordance  with  the  Rules  of  Practice 
and  Procedure  (18  CFR  1.8  and  1  10).  No 
petition  or  protest  or  request  to  be  heard 
in  opposition  to  the  granting  of  the 
request  made  in  this  application  was 
received.  i 

Finding  ' 

The  Administrator  finds  that  the 
proposed  transmission  of  electric  energy 
from  the  United  States  to  Canada  as 
herein  authorized  and  limited  will  not 
impair  the  sufficiency  of  electric  supply 
within  the  United  States  and  will  not 
impede  the  coordinated  use  of  the 
regional  electric  bulk  power  supply 
system.  The  staff  analysis  and 
recommendation  in  support  of  these 
findings  have  been  made  a  part  of  the 
Docket  and  are  available  upon  request. 

Order 

(A)  NSP  hereby  is  authorized  to 
transmit  electric  energy  from  the  United 
States  to  Canada  in  accordance  with  the 
terms  and  conditions  set  forth  in  the 
Transactions  and  Coordinating 
Agreement  between  NSP  and  the  MHEB 
dated  July  21.  1976,  until  April  30.  1993. 
From  May  1, 1993,  NSP  is  authorized  to 
continue  to  transmit  electric  energy  from 
the  United  Slates  to  Canada  in 
accordance  with  the  terms  and 
conditions  set  forth  in  the  Power 
Agreement  between  NSP  and  the  MHEB 
and  the  MEA  dated  July  14,  1984,  subject 
to  the  provisions  of  this  Order. 

(B)  The  electric  energy  which  NSP 
hereby  is  authorized  to  transmit  from 
the  United  States  to  Canada  shall  be 
transmitted  over  facilities  specified  in 


the  Presidential  permit  in  ERA  Docket 
PP-63.  issued  by  the  Administrator  on 
March  6, 1979.  " 

(C)  The  authorization  herein  granted 
may  be  modified  from  time  to  time  or 
terminated  by  further  order  of  the 
Administrator,  but  in  no  event  shall 
such  authorization  extend  beyond  the 
date  of  termination  or  expiration  of  the 
F'residential  permit  referred  to  in 
Paragraph  (B)  above. 

(D)  NSP  shall  conduct  all  operations 
pursuant  to  the  authorization  herein 
granted  in  accordance  with  the 
provisions  of  the  Federal  Power  Act  and 
pertinent  rules,  regulations  or  orders 
adopted  or  issued  by  the  Department  of 
Energy. 

(E)  NSP  shall  make  and  preserve  full 
and  complete  records  with  respect  to  the 
sale  of  electrical  energy  to  Canada.  NSP 
shall  furnish  a  report  to  the  ERA 
annually,  on  or  before  February  15, 
showing  the  gross  amount  of  electricity 
delivered  and  the  consideration 
received  during  each  month  of  the 
preceding  calendar  year. 

(F)  The  following  conditions  apply  to 
the  export  of  electricity  by  NSP  utilizing 
the  facilities  authorized  by  Presidential 
permit  PP-63: 

(1)  The  export  of  electricity  from  NSP 
to  Canada  shall  not  cause  the  spinning 
reserve  on  the  NSP  system  to  fall  below 
the  Mid-Continent  Area  Power  Pool's 
(MAPP)  spinning  reserve  criteria  that  is 
applicable  at  the  time  of  the  export. 

(2)  If  all  or  part  of  NSP's  spinning 
reserve  is  being  provided  by  other 
MAPP  members,  sufficient  transmission 
tie  line  capability  must  be  maintained  so 
that  NSP  may  avail  itself  of  those 
reserves  if  needed. 

(3)  NSP  shall  interrupt  or  curtail  the 
export  of  energy  whenever  and  to 
whatever  extent  such  energy  is 
necessary  to  supply  firm  load  to  a 
requesting  U.S.  utility  with  which  NSP 
has  an  existing  interconnection 
agreement  and  which  is  unable  to  obtain 
adequate  supply  elsewhere. 

(4)  In  the  event  that  the  facilities 
described  in  Docket  PP-63  are 
unavailable,  NSP  may  arrange  for  the 
delivery  of  energy  to  Canada  over  other 
interconnections  between  U.S.  utilities 
and  the  Province  of  Manitoba;  however, 
in  such  event.  NSP  must  notify  ERA  in 
writing  within  30  days  indicating  the 
actions  taken  and  the  impact  of  such 
actions  on  other  transmission  systems 
utilized. 

(G)  The  authorization  herein  granted 
shall  supersede  that  heretofore  granted 
by  order  of  the  Administrator  of  ERA 
issued  on  August  13. 1979.  and  referred 
to  above. 
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Issued  in  Washington.  DC.  .M.irch  18.  1985. 
Raybuni  Hanzlik, 

AdwiDistralor.  Economic  Regulutory 
Administration. 

|F'R  Doc  85-7599  Filed  3-28-85:  8;45  am| 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures;  Buck's  Butane  and 
Propane  Service,  Inc. 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  he  followed  in 
refundmg  a  consent  order  fund  of 
$29,200  to  members  of  the  pubhc.  This 
money  is  being  held  in  escrow  following 
the  settlement  of  an  enforcement 
proceedmg  involving  Buck's  Butane  and 
Propane  Service,  Inc.  [HEF-0043). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  on  before  April  29.  1985  and  should 
be  addressed  to  the  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue.  S.W., 
Washington,  D.C.  20585.  All  comments 
should  conspicuously  display  a 
reference  to  the  above  case  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  S.W'., 
Washington,  D.C.  20585,  (202)  252-2860. 
SUPPLEMENTARY  INFORMATTON:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  a  Consent  Order 
entered  into  by  Buck's  Butane  and 
Propane  Service,  Inc.  [Buck's).  The 
Consent  Order  involves  a  particular 
audit  period  and  a  distinct  consent  order 
fund  as  set  forth  in  the  Proposed 
Decision.  The  Consent  Order  settled 
possible  pricing  violations  in  Duck's 
sales  of  propane  and  rental  of  propane 
tanks  to  customers  during  the  period  for 
March  1974  through  January  1981. 

The  Proposed  Decision  sets  forth 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  the  escrow  account 
funded  by  Buck's  pursuant  to  the 
Consent  Older.  The  DOE  has  tentatively 
decided  that  the  consent  order  fund 
should  be  distributed  to  those  customers 
of  Buck's  who  establish  that  they  were 


injured  by  Buck's  alleged  overcharges. 
Such  customers  will  receive  refunds 
proportionate  to  the  volume  of  propane 
they  purchased  from  Buck  s.  However, 
Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  clarms  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
the  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  to  5:00  p.m..  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearing  and  Appeals,  located  in  Room 
lE-234,  1000  Independence  Avenue, 
S.W.,  Washington,  DC.  20585. 

Dated:  March  12.  1985 
George  B.  Breznay, 

Dirpctor,  Office  of  Hearing>i  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

SpfciaJ  Refund  Procedures 

March  12. 1985. 

Name  of  Firm:  Buck's  Butane  and 
Propane  Service,  Inc, 

Date  of  Filing:  October  13, 1983. 

Case  .Number  HEF-0043. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  [DOE),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  may  request  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  formulate  and  implement  special 
procedures  to  make  refunds  m  order  to 
remedy  the  effects  of  alleged  violations 
of  the  DOE  regulations.  See  10  CFR  Part 
205,  Subpart  V.  The  ERA  filed  such  a 
petition  on  October  13,  1983,  requesting 
that  the  OHA  implement  a  proceeding  to 
distribute  the  funds  received  pursuant  to 
a  Consent  Order  enteitd  into  by  the 
DOE  and  Buck's  Butane  and  Propane 
Service.  Inc.  (Buck's)  of  San  Jose. 
California. 

I.  Background 

Bucks  is  a   "retailer"  of  "propane."  as 
these  terms  were  defined  in  10  CFR 
212.31. '  In  conjunction  with  its  retail 


sales  of  propane.  Buck's  rents  propane 
tanks  to  its  customers.  The  Federal 
Energy  Administration  (FEA). 
predecessor  of  the  ERA.  audited  Buck'i 
operations  during  the  period  November 
1,  1973  through  February  29,  1976  (the 
audit  period)  and  found  possible 
violations  of  the  Mandaiory  Petroleum 
Price  Regulations^  In  order  to  selile  all 
claims  and  disputes  between  Buck's  and 
the  DOE  regarding  Buck  s  compliance 
with  the  DOE's  price  regulations  in  sales 
of  propane  and  the  rental  of  propane 
tanks  during  the  period  March  19~4 
through  January  28,  1981  (the  consent 
order  period),  the  firm  entered  into  a 
Consent  Order  with  the  DOE  on  June  26. 
1981.^  In  accordance  with  the  Consent 
Order,  Buck's  agreed  to  remit  $29,200  to 
the  DOE  for  deposit  in  an  interest- 
bearing  escrow  account  pending 
distribution  by  the  DOE.  The  Consent 
Order  states  that  Buck's  does  not  admit 
to  having  violated  the  price  regulations 
in  sales  of  propane  and  the  rental  of 
propane  tanks. 


'  Although  the  Consent  Older  identifies  Bucks  as 
a  reseller-retailer,  our  records  indicate  lh»t  Buck  t 
sold  propane  only  lo  residenlial.  commercial,  uid 
industridl  end-users.  Accordinjily  diis  error  appears 
lo  b*  ifiadverlenl.  and  we  have  d«»lprmined  that 
Duck's  should  be  classified  as  a  retailer  See  to  CfH 
212.31. 


•  Ir,  a  Reme<iidl  Order  |RO)  issued  to  Buck's  on 
April  21.  1977,  the  FEA  found  thai  during  the  audit 
period.  Buck's  had  overchar^d  its  customers  by 
S95.488.65  ir  sales  of  propane  ar.d  $62,9(39,8:  m  the 
rental  of  propune  tanks.  This  RO  was  appealed,  and 
in  a  Dennon  and  Order  issued  on  November  15, 
1977  the  OH.A  renuuided  the  RG  in  part.  reqwrtTif 
thai  the  aiiejed  overcharge  amounts  be  rtKiuced  by 
the  total  amount  of  any  refunds  made  by  the  firm  to 
its  cu.slomers  Buci\  s  Bulane  B  P^vpunt  SerMce. 
Inc.  1  DOf.  «80n9  119^7)  In  a  Subsequent 
Decisioa.  the  OHA  rescinded  the  portioa  of  rtie  RO 
relating  tn  sales  of  propane.  Buck  $  Butam  & 
Propone  .Service,  lac.  2  DOE  ^80,102  (Ufbt. 
Consequently,  the  only  outstanding  violation  fur 
which  Buck  s  was  responsible  involved  ffce 
$62  tXt9.82  IT  overcharjres  to  customerv  wito  rented 
prnpanr  tanks  Thn  delermmation  was  aSumed  by 
a  United  States  Distrurt  Coart.  Bitci'i  Butcae  t 
Pmpcrw  Serxire  fnc  \   Oepci'vent  o^Ener^j   3 
Fed   Enerfo  Guidelines  ^26.303  IDC  Cal  IW:] 

The  amount  Buck  s  was  required  lo  refund  was 
subsequently  rediKcd  is  a  Decision  aad  Order 
issued  b>  the  OHA  on  |iu»e  14.  197a  Buck  s  Bjtone 
f^  Propane  Sen  ice.  Inc  .  8  DOE  '„aij>«  [1981 1.  In 
that  Decision,  the  OHA  granted  exception  relief  lo 
Buck  8  permiffmir  the  firm  to  offset  $46,888  OB  of 
refunds  previousJy  made  by  the  firm  to  its  propane 
customers  against  the  firm  s  tank  rental 
overcharjjes  The  OHA  determined  that  this  offset 
was  approprMte  since  the  firrr  s  tank  rental 
customers  and  those  lo  whom  it  sold  propane  were 
virtually  identical  (rDitpa.  As  a  result.  Ike  finn's 
refund  obligation  was  reduced  to  $lbj)21  74.  plus 
interest. 

'The  Buck  s  Consent  Order  settles  all  claims  with 
respect  to  Buck  s  outstandinj;  JMbihty  regarding 
tank  rental  transactions  during  the  audit  penod,  as 
well  as  all  other  claims  and  disputes  that  may  have 
arisen  regarding  Buck  s  compliance  with  the  DOE 
price  regulations  in  sales  of  propane  and  the  rental 
of  propane  tanks  dunng  fhe  consent  order  period. 
Although  the  consent  order  period  (March  1974 
through  lanuarv  28.  1981 )  does  not  cover  the  first 
four  months  of  the  audit  period  [November  through 
February  19741  the  FEA  audit  files  clearly  indicate 
that  Buck  s  is  not  liable  for  any  regulatory  violations 
in  lis  sales  of  propane  and  rental  of  propane  tanks 
during  those  four  months. 
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II.  Jurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Part  205,  Subpart  V,  The  Subpart  V 
process  may  be  used  in  situations  where 
the  DOE  is  unable  to  readily  identify 
pesons  who  may  have  been  injured  by 
alleged  or  adjudicated  violations,  or 
unable  to  ascertain  the  amounts  of  such 
persons'  injuries.  For  a  more  detailed 
discussion  of  Subpart  V  and  the 
authority  of  the  Office  of  Hearings  and 
Appeals  to  fashion  procedures  to 
distribute  refunds  obtained  as  part  of 
settlement  agreements,  see  Office  of 
Enforcement.  9  DOE  \  82.553  (1982); 
Office  of  Enforcement.  9  DOE  ^  82.508 
(1981);  Office  of  Enforcement.  8  DOE 
1182,597  (1981)  (hereinafter  cited  as 
Vickers).  After  reviewing  the  record  in 
the  present  case,  we  have  concluded 
that  a  Subpart  V  proceeding  is  an 
appropriate  mechanism  for  distributing 
the  Buck's  consent  order  fund.  We 
therefore  propose  to  grant  the  ERA's 
petition  and  assume  jurisdiction  over 
distribution  of  the  fund. 

III.  Proposed  Refund  Procedures 

Insofar  as  possible,  the  consent  order 
fund  should  be  distributed  to  those 
customers  who  were  injured  by  Buck's 
alleged  pricing  violations  in  sales  of 
propane  and  the  rental  of  propane  tanks. 
We  therefore  propose  to  establish  a 
claims  procedure  in  which  we  will 
accept  applications  for  refund  from 
customers  who  can  demonstrate  that 
they  were  injured  as  a  result  of  any 
alleged  overcharges  by  Buck's  during  the 
consent  order  period. 

As  an  initial  matter,  we  are  making  a 
finding  that  Buck's  customers,  all  of 
whom  were  end-users  or  ultimate 
consumers,  including  business  that  are 
unrelated  to  the  petroleum  industry, 
were  injured  by  the  alleged  overcharges 
settled  in  the  Consent  Order.  Unlike 
regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
alleged  overcharges  on  the  final  prices 
of  non-petroleum  goods  and  services 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See  Office  of 
Enforcement,  Economic  Regulatory 
Administration:  In  the  Matter  of  PVM 
Oil  &  Gas  Corp..  10  DOE  I  85.072  (1983): 
see  also  Texas  Oil  Fr  Gas  Corp..  12  DOE 
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I  85.069  at  88,209  (1984).  We  have 
therefore  concluded  that  end-users  of 
propane  purchased  from  Buck's  need 
only  document  their  purchase  volumes 
from  the  firm  to  make  a  sufficient 
showing  that  they  were  injured  by  the 
alleged  overcharges. 

In  addition  to  our  finding  regarding 
end-users,  we  will  adopt  a  presumption 
that  any  alleged  overcharges  by  Buck's 
were  dispersed  equally  in  all  sales  of 
propane  made  by  the  firm  during  the 
consent  order  period.  In  the  past,  we 
have  referred  to  this  presumption  as  a 
volumetric  refund  amount.  See.  e.g.. 
Vickers.  In  the  present  case,  the 
information  in  the  FEA  audit  files 
provides  an  insufficient  basis  for 
computing  refunds  according  to  alleged 
overcharge  amounts.  In  several  prior 
cases,  we  have  approved  refunds  on  the 
basis  of  alleged  overcharge  amounts, 
provided  that  the  audit  was  very  narrow 
in  scope,  the  consent  order  was  limited 
to  the  same  products  and  time  period  as 
the  audit,  and  the  consent  order  firm 
had  a  relatively  small  number  of 
purchasers,  all  or  most  of  whom  were 
identified  in  the  audit  file  Sec.  e.g.. 
Marion  Corp..  12  DOE  1!  85.014  at'"88,031 
(1984).  In  the  present  proceeding, 
however,  the  consent  order  period 
(March  1974  through  January  28,  1981)  is 
not  coterminous  with  the  audit  period 
(November  1973  through  February  1976); 
the  Consent  Order  covers  alleged 
overcharges  in  sales  of  propane  as  well 
as  tank  rentals  while  the  Remedial 
Ordere,  as  affirmed,  applied  only  to  tank 
rental  violatons;  and  only  a  small 
percentage  of  Buck's  customers  during 
the  consent  order  period  are  identified 
in  the  audit  records.  We  have  therefore 
determined  that  a  volumetric  refund 
presumption  will  provide  the  most 
efficient  and  equitable  method  for 
distributing  the  Buck's  consent  order 
fund. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e)  of  those  regulations  states 
that: 

In  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Henrings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  ail  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 
10  CFR  205.282(e). 

The  volumetric  refund  presumption  we 
are  adopting  in  this  proceeding  assumes 
that  any  overcharges  that  occurred  were 
spread  equally  over  all  gallons  of 
product  marketed  by  a  particular  firm. 


In  the  absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  However,  we  also 
recognize  that  the  impace  of  a  firm's 
pricing  practices  on  an  individual 
purchaser  could  have  been  greater,  and 
any  purchaser  will  therefore  be  allowed 
to  file  a  refund  application  based  on  a 
claim  that  it  suffered  a  disproportionate 
share  of  the  alleged  overcharges.  See. 
e.g..  Amtel.  Inc..  12  DOE  f  85.073  at 
88,233-34  (1984);  Sid  Richardson  Carbon 
and  Gasoline  Co./Siou\land  Propane 
Co..  12  DOE  I  85,054  at  88  164  (1984). 

To  determine  the  volumetric  factor  in 
the  present  case,  we  will  divide  the 
consent  order  fund  by  the  estimated 
total  volume  of  propane  sold  by  Buck's 
during  the  consent  order  period.*  In  the 
present  case,  this  results  in  a  refund 
amount  of  S0.0007454  for  each  gallon  of 
propane  which  an  applicant  purchased 
from  Buck's.  The  interest  which  has 
occurred  on  the  money  in  the  escrow 
account  will  be  added  to  the  refund  of 
each  successful  claimant  in  proportion 
to  the  size  of  its  refund. 

We  further  propose  to  establish  a 
minimum  amount  of  Sl5  for  refund 
claims.  We  have  found  through  our 
e.xperience  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  which 
refunds  arc  sought  for  amounts  less  than 
S15  outweighs  the  benefits  of  restitution 
in  those  situations.*  See,  e.g..  Uban  Oil 
Co..  9  DOE  H  82.541  at  85.225  (1982).  See 
o/so  10  CFR  205.286(b). 

Refund  applications  in  this  proceeding 
should  not  be  filed  until  issuance  of  a 
final  Decision  and  Order.  Detailed 
procedures  for  filing  applications  will  be 
provided  in  the  final  Decision  and 
Order.  Before  disposing  of  any  of  the 


'  The  present  case  is  differeni  from  Van^as.  Inc . 
12  DOE  <1  85.125  (19a4|.  in  which  we  based  ihe 
volumetric  refund  level  on  the  lank  capacity  of  each 
claimdnl  The  alleged  overcharges  in  that  ciise  were 
attributable  solely  to  tank  rentals,  whereas  the 
alleged  overcharges  covered  by  the  Buck  s  ConsenI 
Order  are  attributable  to  sales  of  propane  as  well  as 
the  rental  of  propane  tanks.  In  addition  the  record  in 
Buck  s  Butane  f-  Propone  Service.  Inc .  1  DOE  ^ 
80.119  (1977).  shows  that  Bucks  lank  rental 
agreements  required  the  firm  s  tank  lessees  to  fill 
the  tanks  only  with  propane  purchased  from  Buck's. 
See  1  DOE  at  80.615  Accordingly,  we  find  it 
reasonable  in  the  present  case  to  base  the 
volumetric  refund  level  on  the  volumes  of  propane 
sold  by  Bucks.  We  have  calculated  that  volume 
figure  by  extrapolating  available  audit  data 
because  the  FEA  audit  files  do  not  list  the  volumes 
of  propane  sold  by  Bucks  during  the  entire  consent 
order  period. 

'■"  Under  the  volumetric  refund  level  established  in 
this  proceeding,  a  Bucks  customer  would  have  had 
to  have  purchased  20.123  gallons  of  propane  during 
the  consent  order  p«riod  in  order  to  qualify  for  the 
minimum  refund. 
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funds  received,  we  intend  to  publicize 
the  distribution  process  and  to  provide 
an  opportunity  for  any  affected  parly  to 
file  a  claim.  We  will  publish  copies  cA 
the  proposed  and  final  Decisions  in  the 
Federal  Re^ster.  If  appropriate,  we  also 
intend  to  publicize  this  proceeding  in 
local  newspapers  in  the  area  where 
Buck's  conducted  business. 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of,  these  funds  could  be  distributed  in 
various  ways.  We  will  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first 
stage  refund  procedure  is  completed. 
It  Is  Therefore  Ordered  That: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Buck  s  Butane 
and  Propane  Service.  Inc.  pursuant  to 
the  Consent  Order  executed  on  June  26, 
1981  will  be  distributed  in  accordance 
with  the  foregoing  Decision 

|FR  Uoc.  8.'>-7492  Piled  3-2»-85:  8;45  amf 
BILLING  COOC  <450-0t-M 


Implementation  of  Special  Refund 
Procedures;  Riverside  Oil,  Inc.,  et  at. 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

SUMMARY:  The  Office  of  hearings  and 
Appeals  (if  the  Department  of  pjiergy 
announces  the  procedures  for 
disbursement  of  S19.000  obtained  as  the 
result  of  a  Consent  Order  which  the 
DOE  entered  into  with  Riverside  Oil, 
Inc.,  a  reseller-retailer  of  motor  gasoline 
located  in  Evansviile,  Indiana. 
DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Riverside 
consent  order  funds  must  be  received  on 
or  before  June  27.  1985.  All  applications 
should  refer  to  Case  Number  HEF-0494 
and  should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  10(K)  Independence  Ave..  S.W.. 
Washington.  D.C.  2(3585. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Amy  Resnur.  Office  of  hearings  and 
Appeals.  KXK)  Independence  Ave..  S.W.. 
Washington.  DC.  20585.  (202)  252-6602. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  203.282|b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(hl,  notice  is  hereby  given  of  the 
issuance  of  the  Decision  ind  Order  set 
out  below.  The  decision  relates  to  a 
consent  order  entered  into  by  Riverside 
Oil,  Inc.  (Riverside).  The  consent  order 
settled  possible  pricing  violations  in  the 
firm's  sales  of  motor  gasoline  to 
customers  during  the  period  April  1. 


1979  through  December  31.  1979.  A 
Proposed  Decision  and  Order  fertatively 
establishing  refund  procedures  and 
soliciting  comments  from  the  public 
concerning  the  distribution  of  the 
Riverside  consent  order  funds  was 
issued  on  January  23.  1985.  50  FR  5307 
(February  7,  1983) 

Today's  Decision  sets  forth  final 
procedures  and  standards  that  the  DOE 
formulated  to  distnbute  the  contents  of 
the  escrow  account  funded  b\  Riverside 
pursuant  to  the  consent  order  The  DOE 
has  decided  that  the  consent  order  funds 
should  be  distributed  in  two  stages  In 
the  first  stage,  funds  will  be  distributed 
to  claimants  who  satisfactorify 
demonstrate  that  they  have  been 
adversely  affected  by  Riverside  s 
alleged  pricing  violations.  However,  the 
information  avialable  to  us  at  this  time 
regarding  the  firm's  operations  does  not 
provide  the  names  and  addresses  of  the 
firm  s  customers.  In  the  event  that 
money  remains  in  the  escrow  account 
after  all  first  stage  claims  have  been 
disposed  of,  the  DOE  will  determine  an 
alternative  plan  for  distributing  these 
funds. 

As  the  Decision  and  Order  published 
with  this  Notice  indicates,  applications 
for  refunds  may  now  be  filed  by 
customers  who  purchased  motor 
gasoline  from  Riverside  during  the  audit 
periods.  Applications  will  be  accepted 
provided  they  are  recei\  ed  no  later  than 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  The  specific  information 
required  in  an  application  for  refund  is 
set  forth  in  the  Decision  and  Order. 

Dated.  March  21,  1985. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 
March  21.  1985. 

Name  of  Firm:  Riverside  Oil  Inc. 

Date  of  Filing:  March  16.  1984. 

Case  Number:  HEF-0494 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE).  10  CFR  Part  205.  Subpart  V,  on 
October  13.  1983,  the  Economic 
Regulatory  .'Xdministrafion  (ERA)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA). 
The  petition  requests  that  the  OHA 
formulate  and  implement  procedures  for 
the  disfnbution  of  funds  received  in 
connection  with  a  consent  order  that 
ERA  entered  into  with  Riverside  Oil, 
Inc.  (Riversidejk 


I.  Background 

Riverside  is  a  "reseller-retailer    of 
"covered  products"  as  those  terms  were 
defined  in  10  CFR  212.31.  and  is  located 
in  Evansviile.  Indiana.'  A  DOE  audit  of 
the  firm's  records  revealed  possible 
pricuig  violations  with  respect  to  sales 
of  motor  gasoline  sales  during  the  period 
April  1,  1979,  through  December  31,  1979 
(audit  period).^ In  order  to  settle  all 
claims  and  disputes  between  Riverside 
and  the  DOE  regarding  the  firm's  sales 
of  motor  gasoline  during  the  audit 
period.  Riverside  and  the  DOE  entered 
into  a  consent  order  on  August  30. 1980. 
The  Consent  Order  refers  to  the  ERA'S 
allegations  of  overcharges,  but  notes 
that  no  findings  of  violations  were 
made.  The  Consent  Order  also  states 
that  Riverside  does  not  admit  that  it 
committed  any  such  violations.  Finally, 
according  to  the  Riverside  consent 
order,  the  firm  agreed  to  deposit  $19,000, 
plus  interest,  m  an  interest  bearing 
escrow  account  for  ultimate  distribution 
by  DOE.  ^ 

On  January  25,  1985,  a  Proposed 
Decision  arvi  Order  (PDAO)  was  issued 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  Riverside  consent 
order  funds.  50  FR  5307  (Februarv  7. 
1985),  The  PD&O  stated  that  the  basic 
purpose  of  a  special  refund  proceeding 
is  to  make  restitution  for  injuries  which 
were  probably  suffered  as  a  result  of 
alleged  or  actual  violahons  of  the  DOE 
regulations.  The  PD*0  also  stated  that 
the  distribution  of  refunds  in  the  present 
case  should  take  place  in  two  stages. 
The  first  stage  will  attempt  to  provide 
refunds  to  identifiable  purchasers  of 
motor  gasolme  who  may  have  been 
injured  by  Riverside  s  pricing  practices 
during  the  audit  period.  After 
meritorious  claims  are  paid  in  the  first 
stage,  a  second  stage  refund  procedure 
may  beconie  necessary  if  any  funds 
remain.  See  generally  Office  of  Special 
Counsel.  10  DOE  !!  85,048  1 1982) 
(hereinafter  cited  as  .Amoco]  (refund 
procedures  established  for  first  stage 
applicants,  second  stage  refund 
procedures  proposed). 


■  The  f'.rni  own<>d  nnd  operstpd  spvi-ral  self- 
si'r\  ice  i^as  stiitions  in  Edition  lo  r»s«l)iR^  gaitolin* 
to  other  distnbulors  RivtPiid*  sold  its  product*  in 
Indidna,  and  th«  stotes  ol  Kenturjiy  and  Ulinou. 

'The  ERA  in  this  rase  condiicled  its  dudit  bdsed 
on  d  portion  of  the  firm  s  records  The  auditor*  first 
examined  ■  portion  of  t)>e  firm  s  retail  saie«  recordi 
and  then  extiapotaled  frorr.  those  futures  to  lirn^r  at 
an  estimate  of  aliexed  avercharfes  dunr)^  tar  ^odit 
period 

'  Ai  "^•diig  'o  the  terms  of  the  conseirt  order 
RivtrsKle  la  to  pav  the  S19.00D  Jilo  encrcw  :n 
nineteen  monlhU  inftallments  Thus  far  the  finns 
payiTifnts  h,ive  not  been  delinquent  and  the 
principal  of  Si 9.00(1  sliedid  all  be  m  tbe  escrow 
account  by  March  1085. 


I 


12612 


Federal  Register  /  Vol.  50.  No.  61  /  Friday.  March  29.  1985  /  Notices 


A  copy  of  the  PD*0  was  published  in 
the  Federal  Register  and  comments  were 
solicited  regarding  the  proposed  refund 
procedures.  While  none  of  Riverside's 
customers  Tiled  comments  on  the 
proposed  procedures,  comments  were 
filed  on  behalf  of  the  state  of  Texas.  The 
State's  comments,  however,  discuss  the 
distribution  of  any  residual  funds  in  a 
second-stage  proceeding.  The  purpose  of 
this  Decision  and  Order  is  limited  to 
establishing  procedures  to  be  used  for 
filing  and  processing  claims  in  the  first 
stage  of  the  Riverside  refund 
proceeding.  This  Decision  sets  forth  the 
information  that  a  purchaser  of 
Riverside  products  should  submit  in  an 
Application  for  Refund  in  order  to 
establish  eligibility  for  a  portion  of  the 
Consent  order  funds.  The  formulation  of 
procedures  for  the  final  disposition  of 
any  remaining  funds  will  necessarily 
depend  on  the  size  of  the  fund.  See 
Office  of  Enforcement.  9  DOE  ^82.508 
(1981).  Accordingly,  it  would  be 
premature  for  us  to  address  at  this  time 
the  issues  raised  by  the  state's 
comments  concerning  the  disposition  of 
any  funds  remaining  after  all  the 
meritorious  first-stage  claims  have  been 
paid.' 

II.  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  likely  were  injured  by 
alleged  overcharges  or  to  ascertain 
readily  the  amount  of  such  persons" 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  the 
OHA  to  fashion  procedures  to  distribute 
refunds,  see  Office  pf  Enforcement,  9 
DOE  1182.508  (1981),  and  Office  of 
Enforcement.  8  DOE  ^82,597  (1981). 

A.  Refunds  to  Injured  Purchasers 

In  the  PD&O  we  proposed  that  the 
Riverside  consent  order  funds  be 
distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
have  been  adversely  affected  by 
Riverside's  alleged  pricing  violations. 


'hurthcrrr.ure.  these  tummenis  hiive  virluHlly  no 
bedfins  un  this  proceeding  As  we  h.ive  sidled 
previously,  we  request  Ihut  slates  p.irllcipale  only 
in  those  cases  where  Ihey  can  demonstrate  a 
siRnifir.anl  inleresl  and  in  which  they  can 
parlicip.ilp  in  a  meaningful  and  constructive  way. 
We  note  Ihdt  in  this  instance  there  is  no  apparent 
connection  belween  the  violation  alleged  in  this 
prucerdins  "ind  the  interests  of  the  slate  of  Texas 
and  Its  citizens. 


The  information  available  to  us  at  this 
time  regarding  the  firms  operations 
does  not  provide  the  names  and 
addresses  of  the  firm's  customers.  We 
stated  in  the  PD&O  that  our  experience 
with  Subpart  V  proceedings  indicated 
that  the  likely  claimants  in  this 
proceeding,  when  more  fully  identified, 
would  fall  into  two  categories:  (1) 
Resellers  (including  retailers)  of 
Riverside  motor  gasoline  and  (2)  firms, 
individuals,  or  organizations  that  were 
consumers  (end-users)  of  gasoline 
purchased  from  Riverside.  The  products 
purchased  by  these  claimants  were 
purchased  either  directly  from  Riverside 
or  from  other  firms  in  a  chain  of 
distribution  leading  back  to  the  firm. 

However,  upon  further  review  of  the 
audit  records,  and  after  telephone 
conversations  with  ERA's  Kansas  City 
Regional  Office,  and  with  Mr.  John 
Searle,  Sr.,  President  of  Riverside,  we 
have  determined  that  although  Riverside 
is  a  retailer-reseller,  the  consent  order 
only  pertains  to  the  retail  portion  of  the 
firm's  operations. ■*  Consequently,  we 
conclude  from  the  record  that  its  retail 
operation  was  the  only  aspect  of 
Riverside's  business  which  led  to  the 
consent  order  agreement.  Therefore, 
only  retail  customers  will  be  eligible  to 
receive  a  portion  of  the  consent  order 
funds,  and  reseller  refund  procedures 
are  not  necessary  in  this  case. 

As  we  stated  in  the  PD&O,  we  will 
adopt  certain  presumptions  in  order  to 
determine  a  purchaser's  level  of  injury 
and  thereby  distribute  the  escrow 
account  in  this  case.  Presumptions  in 
refund  cases  are  specifically  authorized 
by  applicable  DOE  procedural 
regulations.  Section  205.282(e)  of  those 
regulations  states  that: 

|iln  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  iiccount  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  We  will  adopt 
presumptions  in  this  case  in  order  to 
permit  claimants  to  participate  in  the 
refund  process  without  disproportionate 
expense,  and  to  enable  the  OHA  to 
consider  the  refund  applications  in  the 
most  efficient  way  possible  in  view  of 
the  limited  resources  available. 


■5e('  November  6.  1981  memorandum  concerning 
the  telephone  conversatioa  between  Mr.  Tom  Elliot 
of  ERA'S  Kansas  City  Regional  Office  and  Amy 
Rcsncr.  Staff  Analyst,  and  January  23.  1985 
memorandum  concerning  telephone  conversation 
between  Mr.  Searle,  Sr.  ar^i  Ms.  Resner. 


Therefore,  as  in  previous  special  refund 
procedures,  in  this  case  we  will  adopt  a 
presumption  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  sales  of  products  made  by  Riverside 
during  the  consent  order  period.  OHA 
has  referred  to  this  presumption  in  the 
past  as  a  volumetric  refund  amount. 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  product  marketed  by  a 
particular  firm.  In  the  absence  of  better 
information,  this  assumption  is  sound 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 
However,  we  also  recognize  that  the 
impact  on  an  individual  purchaser  may 
have  been  greater  than  the  pro  rata 
amount  determined  by  the  volumetric 
presumption.  Certain  purchasers  may 
believe  that  they  suffered 
disproportionate  injury  as  a  result  of 
Riverside's  pricing  practices  during  the 
consent  period.  Any  such  purchaser  may 
file  a  refund  application  for  an  amount 
greater  than  that  calculated  using  the 
volumetric  presumption,  provided  that 
the  claimant  documents  the 
disproportionate  impact  of  the  alleged 
overcharges.  See.  e.g..  Sid  Richardson 
Carbon  and  Gasoline  Co.  and 
Richardson  Products  Co. /Sioux/and 
Propane  Co.,  12  DOE  ^  85.054  (1984)  and 
cases  cited  therein  at  88,164. 

Under  the  method  we  are  adopting,  a 
successful  refund  applicant  will  receive 
a  refund  amount  which  is  calculated  by 
dividing  the  settlement  amount  by  the 
total  gallonage  of  the  products  covered 
by  the  consent  order.  In  the  present 
case,  based  on  the  information  available 
to  us  at  this  time,  the  volumetric  refund 
amount  is  $.002908  per  gallon  ($19,000 
received  from  Riverside  divided  by 
6,534,429  gallons  of  motor  gasoline  sold 
at  retail  by  the  firm  during  the  audit 
period). 

Successful  claimants  will  receive 
refunds  based  on  their  eligible  purchase 
volumes  multiplied  by  the  volumetric 
refund  amount,  plus  a  proportionate 
share  of  the  interest  accrued  on  the 
consent  order  fund  since  it  was  remitted 
to  the  DOE.  Consequently,  a  successful 
claimant  who  purchased,  for  example, 
100,000  gallons  of  motor  gasoline  from 
Riverside  during  each  of  the  months  of 
the  consent  order  period  will  receive  a 
refund  of  S2,617  (100.000  gallons  times  9 
months  times  S. 002908). 

In  addition  to  the  presumption  we  are 
adopting,  we  are  making  a  finding  that 
end-users  or  ultimate  consumers  whose 
business  is  unrelated  to  the  petroleum 
industry  were  injured  by  the  alleged 
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overcharges  settled  in  the  consent  order. 
Unlike  regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement.  Economic  Regulatory 
Administration:  In  the  Matter  of  PVM 
Oil  Associates,  Inc..  10  DOE  f  85.072 
(1983);  sec  also  Taxes  Oil  &  Gas  Corp.. 
12  DOE  I  85.069  (1.984)  and  cases  cited 
therein.  Since,  as  we  stated  above,  the 
consent  order  only  covers  Riverside's 
sales  to  end-users,  we  have  concluded 
that  applicants  in  this  case  need  only 
document  their  purchase  volumes  from 
Riverside  to  make  a  sufficient  showing 
that  they  were  injured  by  the  alleged 
overcharges. 

Finally,  as  we  indicated  in  the  PD&O. 
we  will  establish  a  minimum  amount  of 
S15  for  refund  claims.  Our  experience  in 
other  similar  refund  proceedings  is  that 
the  cost  to  the  government  of  processing 
claims  for  refunds  of  less  than  Sl5 
outweighs  the  benefits  of  restitution  in 
those  situations.  See.  e.g..  Uban  Oil  Co.. 
9  DOE  \  82.541  (1982).  See  also  10  CFR 
205.286(b). 

III.  Applications  for  Refund 

No  comments  other  than  the  state  of 
Texas'  comments  were  received  with 
regard  to  the  refund  procedures 
proposed  in  the  PD&O.  Accordingly,  for 
the  reasons  s'ated  in  the  PD<40  we  will 
implement  these  proposals.  We  shall 
now  accept  applications  for  refunds 
from  retail  customers  who  purchased 
motor  gasoline  from  Riverside  during  the 
audit  period. 

In  order  to  receive  a  refund  each 
claimant  will  be  required  to  provide 
specific  information  concerning  the  date, 
place,  and  volume  of  product  purchased, 
the  name  of  the  firm  from  which  the 
purchase  was  made,  and  the  extent  of 
any  injury  alleged.  If  no  documentation 
of  the  gallons  purchased  is  available,  an 
applicant  must  submit  a  detailed 
explanation  of  how  its  volumes  were 
estimated,  including  any  pertinent 
information  which  supports  its  claim 
e.g.,  the  type  and  number  of  vehicles 
owned,  the  number  of  miles  driven,  the 
location  of  the  Riverside  outlets  w'here 
gasoline  was  purchased. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 


be  available  for  public  inspection  in  the 
Public  Docket  Room  of  the  Office  of 
He.irings  and  Appeals.  Any  applicant 
who  believes  that  its  application 
contains  confidential  information  must 
so  indicate  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  that  the  applicant  claims  is 
confidential  has  been  deleted.  Each 
application  must  also  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001.  In  addition, 
the  applicant  should  furnish  us  w^th  the 
name  and  telephone  number  of  a  person 
who  may  be  contacted  by  this  Office  for 
additional  information  concerning  the 
application.  All  applications  should 
refer  to  Case  Number  HEF'-0494  and 
should  be  sent  to:  Office  of  Hearings 
and  Appeals.  Department  of  Energy, 
10()0  Independence  Ave..  S.W., 
Washington,  DC  20585. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Ri\erside  Oil.  Inc.  pursuant  to 
the  consent  order  executed  on  August 
30. 1980.  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  March  21, 1985, 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
\VR  Doc,  85-7493  Filed  3-28-85;  8:45  am) 
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Implementation  of  Special  Refund 
Procedures;  Webco  Southern  Oil,  Inc. 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appials  of  the  Department  of  Energy* 
announces  the  procedures  for  filing 
Applications  for  Refund  from  funds 
obtained  from  Webco  Southern  Oil, 
Incorporated  in  settlement  of 
enforcement  proceedings  brought  by 
DOE's  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  postmarked  by  June  27, 
1985.  should  conspicuously  display  a 
reference  to  case  number  HEF--0194,  and 
should  be  addressed  to;  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue,  SW. 
Washington.  D.C.  20585. 


FOR  FURTHER  INFORMATION 
CONTACr    Thomas  O.  Mann.  Deputy 
Director.  Office  of  Hearings  and 
Appeals.  1000  Independence  Avenue, 
SW.  Washington.  DC.  20585,  (202)  252- 
2094. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
establishes  procedures  to  distribute 
funds  obtained  as  a  result  of  the  consen 
order  between  Webco  Southern  Oil, 
Incorporated,  a  reseller  and  retailer  of 
motor  gasoline  located  in  Smyrna, 
Georgia,  and  DOE.  The  consent  order 
settled  all  disputes  between  the  DOE 
and  Webco  concerning  possible 
violations  of  DOE  price  regulations  with 
respect  to  the  firm's  sales  of  motor 
gasoline  during  the  period  March  1. 1979 
through  July  31. 1979. 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  a  refund 
in  this  proceeding  may  file  .Applications 
for  Refund.  All  Applications  should  be 
postmarked  by  June  27,  1985.  and  should 
be  sent  to  the  address  set  forth  at  the 
beginning  of  this  notice.  Applications  for 
refunds  must  be  filed  in  duplicate  and 
these  applications  will  be  niade 
available  for  public  inspection  between 
the  hours  of  1;00  and  5:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  m 
Room  lE-234,  1000  Independence 
Avenue,  S.W.,  Washmgton.  D.C.  20585. 

Dated:  March  20, 1985. 
George  P.  Breznay, 


D: 


:•-'.-.  0'''jre  o' Hfunngf  and  Appeals. 


Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

March  20. 1985. 

Name  of  Petitioner;  Webco  Southern 
Oil,  Incorporated. 

Date  of  Filing:  October  13.  1983. 

Case  Number:  HEF-0194. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  the  DOE  Office  of 
Hearings  and  Appeals  (OH-A)  to 
formulate  and  implement  special 
procedures  to  make  refunds  m  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205.  Subpart  V.The  Subpart  V 
regulations  set  forth  general  guidelines 
by  which  the  OHA  may  formulate  and 
implement  a  plan  of  distribution  for 
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funds  received  as  part  of  a  settlement 
agreement  or  pursuant  to  a  Remedial 
Order.  Pursuant  to  the  provisions  of 
Subpart  V.  on  October  13. 1983,  the  ERA 
filed  a  Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  consent  order  entered 
into  with  Webco  Southern  Oil, 
Incorporated  (Webco). 

I.  Background 

Webco  is  a  "reseller/retailer"  of 
motor  gasoline  as  that  term  was  defined 
in  10  CFR  212.31,  and  is  located  in 
Smyrna,  Georgia.  The  firm  was  subject 
to  the  Mandatory  Petroleum  Price 
Regulations  set  forth  in  10  CFR  Part  212, 
■  Subpart  F  until  January  28.  1981,  when 
motor  gasoline  and  other  refined 
petroleum  products  were  exempted  from 
price  and  allocation  controls.  An  audit 
of  Webco's  sales  of  motor  gasoline  from 
March  1.  1979  through  July  31.  1979  (the 
audit  period)  revealed  possible 
regulatory  violations.  In  order  to  settle 
all  claims  and  disputes  between  Webco 
and  the  DOE  regarding  the  firm's  sales 
of  motor  gasoline  during  the  audit 
period,  Webco  and  the  DOE  entered  into 
a  consent  order  on  April  7,  1981,  in 
which  Webco  agreed  to  remit  $13,079.52 
to  the  DOE.'  The  sum  of  $14,561.57  * 
was  deposited  into  an  interest-bearing 
escrow  account  for  ultimate  distribution 
to  the  parties  who  may  have  been 
injured  by  the  alleged  overcharges.  This 
decision  concerns  the  distribution  of  the 
514,561.57  that  was  deposited  into  the 
escrow  account,  plus  accrued  interest, 
which  amounted  to  $4,651.55  as  of 
February  28,1985. 

On  January  17. 1985,  we  issued  a 
Proposed  Decision  and  Order  tentatively 
setting  forth  procedures  to  distribute  the 
funds  that  have  been  deposited  in  the 
Webco  escrow  account,  plus  accuerd 
interest.  50  FR  4769  (February  1,  1985). 
This  dfjcision  establishes  procedures  for 
filing  claims  in  the  Webco  refund 
proceeding.  In  this  decision,  we  will 
state  the  kind  of  information  a 
purchaser  of  motor  gasoline  from  Webco 
should  submit  in  order  to  demonstrate 
that  it  is  eligible  to  receive  a  portion  of 
the  consent  order  funds.  We  will  not. 
however,  propose  procedures  at  this 
lime  for  the  disposition  of  funds  that 
may  remain  in  the  escrow  account  after 
all  claims  have  been  paid.  Our 
dcti.Tmination  concerning  the 


'  VViIk  Li  iRrpfd  in  the  consent  order  to  mHke 
direct  refunds  totollini?  SM2  39  to  indi\idiial 
consumers  of  WcIko  motor  ^Jsolinc. 

"  BfCHiisc  Wptjco  i-lpc.lcd  to  remit  ihn'p 
insl.dlmcnl  prtymcnis  in  siitisf.ii  lion  of  the 
Sn.O^n  ."-ij  ovM-d  lo  the  DOF.  pursu.inl  to  the  consent 
order  the  interest  ihut  arcomul.ited  nn  these 
insldllments  increased  the  amount  of  prmcipal 
depositi-d  into  that  deposit  account  loSl4.S61.S7. 


disposition  of  those  fund  will 
necessarily  depend  on  the  amount 
remaining  in  the  account  at  that  time.  It 
is  therefore  premature  for  us  to  address 
issues  regarding  the  disposition  of  any 
remaining  funds  unbl  all  claims  have 
been  paid. 

II.  Jurisdiction 

We  have  considered  ERA's  Petition 
for  Implementation  of  Special  Refund 
Procedures  and  determined  that  it  is 
approprate  to  establish  such  a 
proceeding  with  respect  to  the  Webco 
consent  order  fund.  In  our  proposed 
decision  and  in  other  recent  decisions. 
we  have  discussed  at  length  our 
jurisdiction  and  authority  to  fashion 
special  refund  procedures.  See,  e.g.. 
Office  of  Enforcement.  9  DOE  \  82,553  at 
85,284  (1982).  We  have  received  no 
comments  challenging  our  authority  to 
fashion  special  refund  procedures  in  this 
case.  We  will  therefore  grant  ERA's 
petition  and  assume  jurisdiction  over 
the  distribution  of  the  Webco  consent 
order  funds. 

III.  Refunds  to  Injured  Purchasers 

The  Webco  consent  order  funds  will 
be  distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
have  been  injured  by  Webco's  alleged 
pricing  violations.  During  the  audit  of 
the  firm.  ERA  identified  eight  customers 
who  may  have  been  overcharged.  The 
names  and  addresses  of  these  customers 
are  listed  in  the  Appendix  to  this 
Decision  and  Order.  Our  experience 
with  Subpart  V  proceedings  indicates 
that  the  likely  claimants  in  this 
proceeding,  when  more  fully  identified, 
will  fall  into  two  categories:  (1)  Resellers 
(including  retailers)  of  motor  gasoline 
and  (2)  firms,  individuals,  or 
organizations  that  were  consumers  (end- 
users)  of  motor  gasoline.  The  motor 
gasoline  purchased  by  these  claimants 
was  purchased  either  directly  from 
Webco  of  from  other  firms  in  a  chain  of 
distribution  leading  back  to  Webco. 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  monthly  purchases  of  motor 
gasoline  for  the  period  March  1,  1979 
through  July  31, 1979.  If  the  motor 
gasoline  was  not  purchased  directly 
from  Webco,  the  claimant  will  be 
required  to  include  a  statement  setting 
forth  his  or  her  reasons  for  believing  the 
product  originated  with  Webco.  In 
addition,  a  reseller  or  retailer  of  Webco 
motor  gasoline  that  files  a  claim 
generally  will  be  required  to  establish 
that  it  was  injured  by  the  alleged 
overcharges.  To  make  this  showing,  a 
reseller  or  retailer  claimant  will  first  be 
required  to  show  that  it  maintained 
"banks"  of  unrecovered  increased 


product  costs  in  order  to  demonstrate 
that  it  did  not  subsequently  recover   • 
those  costs  by  increasing  its  prices.'  See 
Office  of  Enforcement:  In  the  Matter  of 
Ada  Resources.  Inc..  10  DOE  \  85,029  at 
88,125  (1982).  In  addition,  a  reseller  will 
have  to  provide  some  further  evidence 
of  injury.  See  Office  of  Special  Counsel. 
10  DOE  fl  85,048  at  88,215  (1982) 
(hereinafter  cited  as  Amoco]. 

As  in  many  prior  special  refund  cases, 
we  will  adopt  certain  presumptions  in 
order  to  permit  claimants  to  participate 
in  the  refund  process  without  incurring 
disproportionate  expenses,  and  to 
enable  OHA  to  consider  refund 
applications  in  the  most  efficient  way 
possible.  See  10  CFR  205.282(e).  Section 
205.282(e)  specifically  authorizes  the  use 
of  presumptions  in  refund  cases: 

(i]n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  sh.ill  take 
into  account  the  desirabilily  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upo.n  appropriate  presumptions. 

Both  of  the  presumptions  that  we  are 
adopting  are  desirable  from  an 
administrative  standpoint  because  they 
allovv  OHA  to  process  a  large  number  of 
refund  claims  quickly  and  efficiently. 

We  will  first  adopt  a  presumption  that 
the  alleged  overcharges  were  spread 
equally  over  all  gallons  of  Webco  motor 
gasoline  marketed  during  the  consent 
order  period.  This  assumption  is  sound 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 
However,  because  the  impact  on 
individual  purchasers  could  vary,  each 
purchaser  will  be  allowed  to  file  an 
application  based  on  a  claim  that  it 
suffered  a  disproportionate  share  of  the 
alleged  overcharges.  See.  e.g.,  Sid 
Richardson  Carbon  and  Gasoline  Co. 
and  Richardson  Products  Co./Siouxland 
Propane  Co..  12  DOE  \  85.054  (1984)  and 
cases  cited  therein  at  88.164. 


'  The  pnce  rules  appljcat)le  to  sales  of  motor 
gasoline  by  retailers  were  amended  effective  July 
14. 1979.  44  FR  42542  duly  19,  1979).  The  amended 
regulation,  10  CFR  212.93|a)(2|.  prouded  for  a  fixed 
per-gallon  markup  of  15.4  cents  (later  incrensed|  for 
retail  sales  of  motor  gasoline,  and  eliminated  the 
"banking"  provisions  formerly  in  effect  Since  the 
fixed  markup  rule  was  m  effect  during  a  portion  of 
the  latter  month  of  the  period  covered  by  the  Uebco 
consent  order,  no  showing  nf  cost  banks  will  be 
required  of  retailers  from  |iilv  14.  1979  through  July 
31, 1979.  The  use  of  banking  remained  optional  for 
larger  resellers  of  motor  gasoline,  firms  thai  elected 
to  continue  cost  banking  will  he  required  lo  submit 
this  information  throughout  the  audit  period  if  they 
apply  for  refunds  grealer  than  $5,000. 
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We  will  also  adopt  a  presumption  that 
reseller  or  retailer  claimants  seekinjj 
refunds  of  S5,000  or  less  were  injured  by 
Webco's  alleged  overcharges.  As  we 
have  noted  in  many  previous  refund 
decisions,  there  may  be  considerable 
expenses  involved  in  gathering  the  types 
of  data  needed  to  support  a  detailed 
claim  of  injury.  See,  e.g..  Uban  Oil  Co.,  9 
DOE  I  82,541  "(1982).  In  the  case  of  small 
claims,  a  firm's  cost  of  gathering 
detailed  factual  information  regarding 
the  impact  of  alleged  overcharges  which 
took  place  many  years  ago.  and  OUA's 
cost  of  analyzing  it,  may  be  many  times 
the  expected  refund  amount.  Failure  to 
allow  simplified  application  procedures 
for  small  claims  could  therefore  deprive 
injured  parties  of  the  opportunity  to 
obtain  a  refund.  We  believe  that  the 
establishment  of  a  presumption  of  injury 
for  all  claims  of  $5,000  or  less  is 
reasonable  in  this  case  because  the  time 
period  covered  by  the  Webco  consent 
order  is  quite  distant.  See  Texas  Oil  Fr 
Gas  Corp.,  12  DOE  ^1  85,069  (1984);  Office 
of  Special  Counsel:  In  the  Matter  of 
Conoco,  Inc.,  11  DOE  ^1  85.226  (1984)  and 
cases  cited  therein.''  Under  the 
presumptions  we  are  adopting,  a  reseller 
or  retailer  claimant  will  not  be  required 
to  submit  any  additional  evidence  of 
injury  if  its  refund  claim  is  below  the 
$5,000  threshold  level. ^ 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  each  end-user  or  ultimate  consumer 
whose  business  is  unrelated  to  the 
pretroleum  industry  was  injury  by  the 
alleged  overcharges  covered  by  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  An  analysis 
of  the  impact  of  the  alleged  overcharges 
on  the  final  prices  of  non-petroleum 
goods  and  services  would  be  beyond  the 


*  In  Tiwds  Oil ^  Gas  Corp..  12  DOE  H  85.069 
(1984).  we  noted  Ihal  dpscribing  the  threshold  in 
teims  of  a  dollar  amount  rather  than  a  purchase 
yulume  figure  would  better  effectuate  our  goal  of 
facililuling  disbursements  to  applicants  seeking 
relatively  small  refunds.  Id.  at  86,210.  We  believe 
that  the  same  approach  should  be  followed  in  this 
case. 

*  In  this  case,  the  presumption  of  injury  for  small 
claims  not  exceedmg  the  $5,000  threshold  figure  is 
equivalent  to  purchases  of  approximately  242.154 
gallons  per  month  during  the  Webco  consent  order 
period.  Applicants  whose  refund  claims  exceed  the 
sum  of  $5,000  but  cannot  furnish  additional 
evidence  showing  Ihal  they  were  injured  by  a 
greater  amount,  or  who  choose  to  limit  their  claims 
to  the  threshold  amount,  will  be  eligible  for  a  refund 
up  to  the  S5.000  threshold  amount  without  being 
required  to  submit  any  additional  evidence  of 
injury.  See  Office  of  Enforcement.  6  DOE  *  82.597  at 
85.396  (1981):  nee  also  Office  of  Enforcement, 
Economic  Regulatory  Administration;  In  the  Matter 
of  Ada  Resources.  Inc..  10  DOE  I  85.029  at  88.122 
(1982). 


scope  of  a  special  refund  proceeding. 
See  Office  of  Enforcement,  Economic 
Regulatory  Administration:  In  the 
Matter  of  PVM  Oil  Associates,  Inc.,  10 
DOE  ^  85,072  (1983):  see  also  Texas  Oil 
8- Gas  Corp.,  12  DOE  at  88,209  and  cases 
cited  therein.  We  have  therefore 
concluded  that  end-users  need  only 
document  the  volume  of  Webco  motor 
gasoline  that  they  purchased  in  order  to 
prove  that  they  were  injured  by  the 
alleged  overcharges. 

If  a  reseller  or  retailer  made  only  spot 
purchases  of  Webco  motor  gasoline,  it  is 
not  likely  to  have  suffered  an  injury.  As 
we  have  previously  stated  with  respect 
to  spot  purchasers; 

[Tjhose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  (the 
firm's  product)  at  increased  market  prices 
unless  they  were  able  to  pass  through  the  full 
amount  of  (the  firm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Office  of  Enforcement,  Economic 
Regulatory  Administration:  In  the 
Matter  of  Vickers  Energy  Corporation.  8 
DOE  ^  82.597  at  85.396-97  (1981).  We 
believe  the  same  rationale  holds  true  in 
the  present  case.  Accordingly,  a  spot 
purchaser  that  files  a  claim  should 
submit  sufficient  evidence  to  establish 
that  it  was  unable  to  recover  the 
increased  prices  it  paid  for  Webco 
motor  gasoline.  See  Amoco  at  88.200. 

A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds. 
Under  this  method,  a  per-gallon  refund 
amount  is  calculated  by  dividing  the 
settlement  amount  by  the  total  gallons 
of  motor  gasoline  covered  by  the 
consent  order.  The  refund  amount  in  this 
case  will  be  S.005162  per  gallon 
($14,561.57  received  from  Webco  divided 
by  2,820,799  gallons  of  motor  gasoline 
sold  by  Webco  to  its  customers  during 
the  audit  period),  exclusive  of  interest. 
Refunds  will  be  calculated  by 
multiplying  eligible  purchase  volumes 
by  the  per-gallon  refund  amount. 
Successful  claimants  will  also  receive  a 
proportionate  share  of  the  interest 
accrued  on  the  consent  order  fund  since 
it  was  remitted  to  DOE,  As  of  February 
28. 1985,  accrued  interest  will  increase 
the  per  gallon  refund  amount  by  .001649 
for  a  total  per  gallon  amount  of  $.00681 1 
Although  we  are  adopting  a  volumetric 
method  for  allocating  refunds,  any 
claimant  that  believes  it  suffered  a 
disproportionate  share  of  the  alleged 
overcharges  may  submit  evidence  to 
support  its  claim  to  a  larger  refund. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15,00  for  first  stage  claims.  We  have 


found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  than  S15  00  outweighs 
the  benefits  of  restitution  m  those 
situations.  See.  e.g.  Uban  Oil  Co..  9  DOE 
f  82,541  at  85,225  (1982):  see  also  10  CFR 
205.286(b). 

IV.  Application  for  Refund 

An  application  must  be  in  writing. 
signed  by  the  applica'nt,  and  specify  that 
it  pertains  to  the  Webco  Consent  Order 
Fund,  Case  Number  HEF-0194  If  the 
applicant  is  not  a  direct  purchaser  from 
Webco,  it  should  also  indicate  the  basis 
for  its  belief  that  the  motor  gasoline  that 
if  purchased  originated  from  Webco. 
Each  applicant  should  report  its  volume 
of  purchases  by  month  for  the  period  of 
time  for  which  it  is  claiming  it  was 
injured  b\  the  alleged  overcharges  Each 
applicant  should  specify  how  it  used  the 
Webco  product,  indicating  whether  it 
was  a  reseller  or  ultimate  user  If  the 
applicant  is  a  reseller,  it  should  state 
whether  it  maintained  banks  of 
unrecouped  product  cost  increases  from 
the  date  of  the  alleged  violation  through 
July  14. 1979.  An  applicant  who  did 
maintain  banks  should  furnish  the  OHA 
with  a  schedule  of  its  cumulative  banks 
calculated  on  a  monthly  basis  from 
November  1.  1973.  through  July  14.  1979. 
If  the  applicant  is  a  reseller,  it  must  also 
submit  evidence  to  establish  that  it  did 
not  pass  on  the  alleged  injury  to  its 
customers.  For  example,  a  firm  may 
submit  market  surveys  or  information 
about  changes  in  Its  profit  margins  or 
sales  volume  to  show  that  price 
increases  to  recover  alleged  overcharges 
were  infrasible.  An  applicant  should 
report  any  past  or  present  involvement 
as  a  party  in  DOE  enforcement  actions. 
If  these  actions  have  terminated,  the 
applicant  should  furnish  a  copy  of  a 
final  order  issued  in  the  matter.  If  the 
action  is  ongoing,  the  applicant  should 
briefly  describe  the  action  and  its 
current  status.  The  applicant  is  under  a 
continuing  obligation  to  keep  the  OHA 
informed  of  any  change  in  status  during 
the  period  that  its  application  for  refund 
is  being  considered.  See  10  CFR  205  9(dl 
Each  applications  must  also  include  the 
following  statement:   "I  swear  (or  affirm | 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief  S^e  10  CFR 
205.283(c);  18  U.S.C  1001   In  addition. 
each  applicant  should  furnish  us  with 
the  name,  position  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  by  us  for  additional 
information  concerning  the  application. 

Each  application  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
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application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Forrestal  Building,  Room  lE-234. 1000 
Independence  Avenue,  Washington. 
D.C.  Any  applicant  that  believes  that  its 
application  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  its  application  and  must  submit 
two  additional  copies  of  its  application 
from  which  the  confidential  information 
has  been  deleted,  together  with  a 
statement  specifying  why  any  such 
information  is  privileged  or  confidential. 

All  applications  should  be  sent  to: 
Webco  Consent  Order  Refund 
Proceeding,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  Applications 
for  refund  of  a  portion  of  the  Webco 
consent  order  funds  must  be  postmarked 
within  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  See  10  CFR  205.286.  All 
applications  for  refund  received  within 
the  time  limit  specified  will  be 
processed  pursuant  to  10  CFR  205.284. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refunds  from  the 
funds  remitted  to  the  Department  of 
F.nergy  by  Webco  Southern  Oil, 
Incorporated  pursuant  to  the  consent 
order  executed  on  April  17,  1981,  may 
now  be  filed. 

(2)  All  applications  must  be 
postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  Federal  Register. 

Dated:  March  20.  1985. 
George  B.  Breznay. 
Director.  0'"ice  of  Hearings  and  Appeals. 

Appendix  A 

Identified  First  Purchasers 

R.W.  Harris.  85  Hwy..  Route  3'. 

Fayetteville.  GA  30214 
John  E.  McKinney.  1278  Central  Avenue. 

East  Point.  GA  30344 
Frank  T.  Hewatt,  Marvin  Hewatt 

Enterprises.  P.O.  Box  424.  Snellville. 

GA  30278 
Richard  M.  Huber.  5110  Old  National 

Highway.  College  Park,  GA  30349 
Lance  Oil  Co.,  Inc.,  3475  A  Lake  Drive, 

Smyrna,  GA  30080 
Wallace  Tire  *  Alignment,  1567 

Wellingham  Drive,  East  Point,  GA 

30344 
Lloyd  Saggus,  1227  Virginia  Avenue. 

East  Point.  GA  30344 
National  Car  Rental,  3425  Whipple 

Avenue.  East  Point,  GA  30344 

|FR  Doc.  85-7491  Filed  J-28-«5;  8:45  amj 
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Issuance  of  Decisions  and  Orders; 
Week  of  January  22  through  January 
25,  1985  j 

During  the  week  of  January  22  through 
January  25. 1985,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Enei^y. 

Appeals  I 

E.H  Pechan  &  Associates.  1/24/35.  HFA-C267 

E.H.  Pechan  &  Associates  filed  an  Appeal 
from  a  partial  denial  by  the  Authorizing 
Official  of  the  DOE  Office  of  Procurement  of 
a  Request  for  Information  which  the  firm  had 
submitted  under  the  Freedom  of  Information 
Act  (the  FOIA).  In  considering  the  Appeal, 
the  DOE  found  that  certain  of  the  documents 
which  were  initially  withheld  under 
exemption  4  of  the  FOIA  should  be  remanded 
to  the  .Authorizing  Office  for  further 
consideration  and  that  additional  pages 
should  be  released  to  the  public.  The  DOE 
found  that  resumes  or  portions  of  resumes 
which  do  not  contain  information  specifically 
relating  to  the  project  which  was  the  subject 
of  the  requested  proposal  required  further 
evaluation  by  the  Authorizing  Official.  The 
DOE  also  found  that  pages  of  the  proposal 
which  contained  only  general  information 
could  be  released.  Accordingly,  the  Pechan 
Appeal  was  granted  in  part. 
International  Brotherhood  of  Electrical 

Workers.  Local  125.  1/24/85;  HFA-0268 
Local  125  of  the  International  Brotherhood 
of  Electrical  Workers  (IBEW)  filed  an  Appeal 
from  a  partial  denial  by  the  Chief  of  the 
Contract  Administration  and  Field 
Operations  Section  (Chief)  of  the  Bonneville 
power  Administration  (BPA)  of  a  Request  for 
Information  which  the  IBEW  had  submitted 
under  the  Freedom  of  Information  Act 
(FOIA).  In  considering  the  Appeal,  the  DOE 
found  that  the  Chief  did  not  cite  any  of  the 
FOIA  exemptions  to  mandatory  disclosure, 
and  therefore  did  not  adequately  justify 
withholding  part  of  the  requested 
information.  The  proceeding  therefore  was 
remanded  to  the  Chief  for  a  proper 
determination  in  accordance  with  the  DOE 
regulatory  provisions  implementing  the  FOIA. 

Interlocutory  Order 

ER.\/ Revere  Petroleum  Corp:  Walz,  Cordon. 
K:  Woolsev-  John:  Cross,  fames  et  a  I.. 
REVERE  PETROLEUM  CORP.  et  al..  1/ 
24/85:  HRZ-0223.  HRZ-0221.  HRZ-0229 
The  Economic  ReguIator>'  Administration 
(ERA)  filed  a  Motion  to  Amend  a  Proposed 
Remedial  Order  (PRO)  and  to  join  Additional 
Parties  in  connection  with  an  enforcement 
proceeding  pending  before  the  OH.A.  In 
support  of  Its  Joinder  Motion,  the  ERA 
maintained  that  good  cause  existed  to  join 
the  additional  parties  because  joinder  would 
ensure  that  full  restitution  for  the  alleged 
violations  would  be  achieved.  In  considering 
the  motion,  the  DOE  determined  that  the 
ERA'S  submission  established  good  cause  for 
the  joinder  and  no  undue  delay  would  be 
caused  as  a  result  of  the  joinder.  Accordingly 
the  motion  was  granted. 


Supplemental  Order 

Eldon  Spencer,  Inc..  1/24/85:  HRX-01J2 

A  Remedial  Order  issued  to  Eldon  Spencer. 
Inc.  (Spencer)  by  the  Office  of  Hearings  and 
Appeals  on  January  24.  1985  provided  that 
Spencer  could  file  an  Appeal  of  the  Order 
with  the  Federal  Energy  Regulatory 
Commission  (FERC).  Section  205.199C(a)  of 
the  DOE  regulations  states  that  FERC  has 
jurisdiction  over  appeals  of  proceedings 
initiated  by  the  issuance  of  a  Notice  of 
Probable  Violation  (NOPV)  or  PRO  after 
October  1, 1977.  Because  the  Spencer 
proceeding  was  initiated  by  the  issuance  of  a 
NOPV  on  June  14.  1976,  the  DOE  concluded 
that  the  Remedial  Order  issued  to  Spencer 
should  be  amended  to  provide  that  any 
aggrieved  party  may  seek  immediate  judicial 
review. 

Refund  Applications 

OKC  Corp./Hornet  Oil  Company.  1/25/85; 
RFlJ-29 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Hornet  Oil  Company  Hornet  sought  a  portion 
of  the  settlement  fund  obtained  by  the  DOE 
through  a  consent  order  entered  into  with 
OKC  Corporation.  Hornet  is  an  independent 
retailer  of  petroleumn  products  which 
purchased  motor  gasoline  from  OKC  during 
the  period  covered  by  the  consent  order. 
Upon  evaluating  Hornet  s  refund  request,  the 
DOE  concluded  that  Hornet  was  injured  by 
OKC's  pricing  practices  during  the  consent 
order  period  and  was  therefore  eligible  for  a 
refund.  The  amount  of  the  refund  approved 
was  $57,651  plus  interest. 

Webster  Oil  Company/United  States  of 
America.  1/25/85:  RF48-0002 
The  Office  of  Hearings  and  Appeals 
awarded  a  payment  of  $507  to  the  U.S. 
Treasury  from  the  540,566  settlement  fund 
obtained  as  a  result  of  the  consent  order 
entered  into  by  Webster  Oil  Company  and 
the  DOE.  A  DOE  audit  found  that  a  Webster 
affiliate  allegedly  overcharged  several 
unidentified  government  agencies  in  its  sales 
of  propane.  The  audit  identified  the 
government  as  an  end-user,  and  in  Webster 
Oil  Company.  Inc..  12  DOE  |  85,070  (1984), 
OHA  found  that  end-users  were  injured  by 
the  Webster  companies'  pricing  practices.  For 
those  reasons  and  because  of  the  small 
amount  of  money  involved,  OHA  authorized 
the  refund  to  the  U.S.  Treasury. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington,  D.C.  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
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commercially  published  loose  leaf 
reporter  system. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

March  13. 1985, 

[FR  Doc  85-7490  Filed  3-28-85;  8;45  ami 
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Issuance  of  Decisions  and  Orders; 
Weelt  of  January  28  through  February 
1,1985 

During  the  week  of  January  28  through 
February  1, 1985,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  exception  or  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Tugolo  Gas  Company.  XlT&j^.  HRA-0008 

On  June  13, 1983  Tugalo  Gas  Company 
(Tugalol  filed  a  Statement  of  Objections  to  a 
Modified  Remedial  Order  (MRO)  issued  to  il 
on  April  5. 1983,  and  a  Remedial  Order  (RO) 
issued  to  the  firm  on  May  31. 1977.  The  MRO 
and  RO  found  that  during  the  period  October 
12. 1973  through  May  24, 1974.  Tugalo 
violated  federal  petroleum  price  regulations 
by  selling  propane  at  prices  in  excess  of 
those  allowed  by  6  CFR  150.359  and  10  CFR 
212.93.  The  RO  ordered  Tugalo  to  comply 
with  the  regulations  and  to  roll  back  its 
prices.  Tugalo  did  not  roll  back  its  prices,  and 
the  ERA  issued  the  MRO.  which  changed  the 
remedial  provisions  to  provide  for  payment  of 
the  overcharge  amount  to  the  Department  of 
Energy,  rather  than  a  rollback  of  prices,  and 
altered  the  method  to  be  used  to  calculate 
interest  rates. 

Tugalo  argued  that  the  MRO  should  not  be 
issued  as  a  final  Remedial  Order  because  (1) 
the  action  is  barred  by  laches,  (2)  the  DOE 
has  no  authority  to  enforce  regulations 
promulgated  by  the  Cost  of  Living  Council.  (3] 
the  DOE  recordkeeping  regulations  are 
invalid  because  they  were  not  properly 
promulgated  and  are  unintelligible.  (4) 
substantive  rulings  and  regulations  of  the 
DOE  are  invalid,  and  (5)  the  MRO  A.N'D  RO 
fail  to  establish  a  prima  facie  showing  of 
liability  The  DOE  rejected  all  of  Tugalo's 
contentions.  Accordingly,  the  MRO  issued  to 
Tugalo  Gas  Company  was  issued  as  a  final 
Remedial  Order  of  the  Department  of  Energy 
The  OHA  ordered  that  the  Stay  of  the  MRO' 
which  it  granted  on  [une  1.  1983,  expire  on  the 
date  of  the  present  Decision  and  Order. 
Tugalo  was  ordered  to  pay  the  sum  of 
$82,829.34  plus  accrued  interest  to  the 
Department  of  Energy. 

Remedial  Order 

Brent  Explorations.  Inc..  1/29/85;  HRO-0162 

Brent  Explorations,  Inc.  objected  to  a 
Proposed  Remedial  Order  which  the 
Economic  Regulatory  Administration  (ERA) 
issued  to  the  firm  on  May  6.  1983.  In  the 
Proposed  Remedial  Order,  the  EJl.\  alleged 


that  during  the  period  from  August  1979 
through  December  1980,  Brent,  as  a  producer 
of  crude  oil,  had  sold  crude  oil  at  prices 
exceeding  the  applicable  ceiling  prices  under 
the  Mandatory  Petroleum  Price  Regulations, 
10  CFR  Part  212.  Subpart  D  After  considering 
Brent's  objections  to  the  PRO,  the  DOE  found 
that  the  crude  oil  produced  from  brent's  wells 
did  not  qualify  as  either  stripper  well  exempt 
crude  oil.  or  as  crude  oil  produced  from  new 
reservoirs.  The  DOE  also  rejected  the  firm's 
other  objections,  and  issued  the  PRO  as  a 
final  Remedial  Order. 

Request  for  Exception 

Energy  Cooperative.  Inc..  Zl\l&5:  BEE-1629 

Energy  Cooperative,  Inc.  filed  an 
Application  for  exception  from  the  provisions 
of  10  CFR  211.67  in  which  the  firm  sought 
retroactive  entitlements  exception  relief  to 
compensate  the  firm  for  its  lack  of  access  to 
price-controlled  crude  oil  during  the  month  of 
January  1981  In  considering  the  request,  the 
DOE  found  that  a  substantial  portion  of  the 
firms  financial  difficulties  was  not  directly 
attributable  to  the  effects  of  the  DOE 
regulatory  program.  Accordingly,  exception 
relief  was  denied.  An  important  issue 
discussed  in  the  Decision  and  Order  is  the 
effect  of  the  ERAs  new  policy  decision  on 
pending  and  future  entitlements  exception 
applications. 

Interlocutory  Orders 

ERA/Sationa!  Hydrocarbons  Group,  Inc.,  1/ 
30/85;  HRZ-0180 

The  Economic  Regulatory  Administration 
(ERA)  filed  a  motion  to  amend  the  Proposed 
Remedial  Order  issued  to  National 
Hydrocarbons  Group,  Inc.,  and  National 
Hydrocarbons  Resources  Corporation  (Group 
and  Resources)  and  to  join  additional  parties 
to  the  enforcement  proceeding  (Case  No. 
HRO-0164).  In  addition.  Group  and 
Resources  requested  confidential  treatment 
of  several  documents  filed  in  this  proceeding 
The  Office  of  Hearings  and  Appeals  (OH.A) 
granted  EIRA  s  motion,  thereby  joining  as 
parlies  to  the  enforcement  proceeding  a 
subsidiary  corporation  of  Group  and  three 
individuals.  The  OHA  also  denied  all  of  the 
confidentiality  claims  of  Group  and 
Resources. 
Office  of  Special  Counsel.  1/29/85:  HRZ-0220 

The  Office  of  Special  Counsel  of  the 
Economic  Regulatory  Administration  filed  a 
motion  to  strike  the  August  1982  affidavit  of 
OR  Carter  that  was  submitted  by  Texaco 
Inc  in  connection  with  its  objections  to  a 
Proposed  Remedial  Order  (Case  No.  DRO- 
0199).  Texaco  submitted  the  affidavit  of  Mr. 
Carter,  a  petroleum  geologist,  in  support  of  its 
contentions  that  certain  of  its  crude  oil 
producing  entities  qualified  as  "properties" 
under  the  "very  large  tract "  exception  to  the 
DOEs  definition  of  "property."  In  denying  the 
motion  to  strike,  the  OHA  determined  that 
most  of  the  Carter  affidavit  had  been 
rendered  irrelevant  by  a  legal  ruling  issued 
by  OHA  in  the  Texaco  proceeding,  and  that 
the  retention  in  the  record  of  the  limited 
portions  of  the  affidavit  that  remained 
relevant  would  not  prejudice  ERA  OHA  did, 
however,  provide  ERA  the  opportunity  to  file 
a  response  to  the  portions  of  the  affidavit  that 
remained  relevant. 


Supplemental  Order 

Dcvtd  W  Ratliff  and  John  T.  Troland.  1/28/ 
85:HRX-0213 
David  W.  Rathff  and  John  T  Troland  filed 
a  petition  pursuant  to  10  CFR  205.8la)(4)  for 
the  review  of  subpoenas  issued  to  them  in 
connection  with  a  proceeding  involving  a 
Proposed  Remedial  Order  issued  to  them, 
among  others.  The  subpoenas  had  been 
issued  at  the  request  of  another  party  to  the 
Remedial  Order  proceeding  to  compel  their 
testimony  at  an  evidentiary  hearing  The 
petitioners  sought  a  ruling  that  would  limit 
their  testimony  to  the  issue  of  apportionment 
of  liability  among  the  parties,  which  they 
alleged  was  the  sole  purpose  of  the  hearing. 
The  DOE  found  that  the  petitioners  had  not 
presented  any  a.'-guments  concerning  why 
any  limit  should  be  placed  on  the  scope  of 
their  testimony.  The  DOE  further  noted  that. 
according  to  the  Decision  and  Order 
convening  the  hearing,  its  purpose  was  not 
limited  to  the  issue  of  apportionment,  but 
included  other  matters  as  well  Accordingly. 
the  request  was  denied. 

Implementation  of  Special  Refund  Procedures 

/S.  Beebe  and  IS  Beebe  Jr    7  28  S.''.  HEF- 
0505 

The  Office  of  Heanngs  and  Appeals  (OHA) 
issued  a  Decision  and  Order  concerning  a 
Petition  for  Implementation  of  Special  Refund 
Procedures  filed  b\  the  Economic  Regulator)' 
Administration  in  the  matter  of  j  S  Beebe 
and  IS.  Beebe.  jr  The  ERA  requested  that  the 
OHA  formulate  a  mechanism  by  with  those 
parties  injured  by  Beebe's  crude  oil  pricing 
practices  dunng  a  stipulated  time  period 
could  apply  for  a  refund  from  consent  order 
moneys  which  the  firm  agreed  to  pay  to  the 
DOE.  The  Decision  and  Order  determined 
that,  because  of  the  similanties  between  the 
violations  alleged  m  the  Beebe  matter  and 
other  previously-instituted  refund 
proceedings  involving  crude  oil  producers, 
the  application  procedures  formulated  in  the 
.4.'AeA.  .^dams.  and  .4.  [ohnson  proceedings 
would  be  utilized.  The  Decision  further 
determined  that  those  parties  who  filed 
refund  applications  in  those  proceedings 
would  be  deemed  to  have  filed  an  application 
for  refund  in  the  Beebe  proceeding. 
Webster  Oil  Company.  Inc..  1/28/85:  HQF- 
0561 

The  DOE  issued  a  Decision  and  Order 
establishing  second  stage  refund  procedures 
to  distribute  the  S4".680  66  remaining  in  the 
Webster  Oil  Company.  Inc.  escrow  account 
after  all  first  purchasers'  claims  had  been 
processed.  Since  W  ebster  operated  in  the 
central  and  south  west  areas  of  Missoun.  the 
DOE  decided  that  the  State  of  Missouri  could 
most  effectively  distribute  this  money  to  its 
citizens  Accordingly,  the  DOE  ordered  that 
Missouri  should  sumbit  a  plan  describing 
how  it  would  use  the  remaining  money  to 
benefit  consumers  of  Webster  petroleum 
products. 

Windham  Oil  and  Gas  Co..  1/28/85:  HQF- 
0560 

On  January  28. 1985,  the  Office  of  Hearings 
and  Appeals  issued  a  Decision  and  Order 
setting  forth  second  stage  refund  procedures 
lo  distribute  unclaimed  funds  obtained  under 
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a  consent  order  with  Windham  Oil  and  Gas 
Company.  The  OHA  determined  thai  the 
State  ^f  Ohio  should  be  permitted  to  apply 
for  the  remaining  consent  order  funds.  The 
State  was  directed  to  submit  a  plan  that 
would  benefit  consumers  of  motor  gasoline  in 
the  Portage  County  region,  where  Windham 
had  marketed  its  products  during  the  consent 
order  period. 

Refund  Applications 

Brown  Oil  Company/Chris  Standard  Service. 

Clora  Lively  Robo  Canvas h.  1/30/85: 

RF39-1.  RF39-2.  RF39-3 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for  Refund 
filud  by  resellers  of  motor  gasoline  purchased 
from  Brown  Oil  Company.  These  three 
applicants  were  the  firms  identified  in  the 
ERA  audit  as  allegedly  overcharged  by 
Brown.  In  accordance  with  Brown  Oil  Co..  12 
DOE  \  85.028  (1984).  the  applicants  were 
granted  refunds  based  upon  the  amount  of 
overcharges  alleged  in  the  ERA  audit.  The 
distribution  of  funds  pursuant  to  this  Decision 
exhausts  the  escrow  account  established 
pursuant  to  the  Brown  consent  order. 
Houston  .\atural  Cos  Corp./Tesoro 

Petroleum  Corp..  1/30/85:  RF53-2 
Tesoro  Petroleum  Corporation  filed  an 
Application  for  Refund  in  which  the  Firm 
sought  a  portion  of  the  funds  remitted  by 
Houston  Natural  Gas  Corporation  pursuant  to 
the  consent  order  that  Houston  entered  into 
with  the  Economic  Regulatory  Administration 
of  the  Department  of  Energy.  In  considering 
the  request,  the  DOE  found  that  based  on  the 
volume  of  natural  gas  liquid  products  that 
Tesoro  purchased  from  Houston  during  the 
consent  order  period.  Tesoro  is  eligible  fur  a 
refund  of  Si. 508.  Since  the  amount  is  less 
than  the  So.OOO  thresholed  refund  level  above 
vvhii.h  d  showing  of  injury  is  required,  the 
DOE  granted  Tesoro's  refund  request. 
Triton  Oil  and  Gas  Corporal  inn /Tenneco  Oil 

Company.  1/30/85:  RFl»-0(K)2 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Tennoco  Oil  Company,  a  first  purchaser  of 
natural  gas  liquids  sold  by  Triton  Oil  and  Gas 
Corporation.  As  set  forth  in  the  Decision 
which  sot  forth  procedures  for  claimants 
seeking  refunds  for  the  Triton  consent  order 
fund,  0";(  e  of  Enforcement.  9  DOE  T  82.566 
(19821.  Tonneco  had  to  demonstrate  injury  by 
first  showing  sufficient  cost  banks  and  then 
proving  that  it  did  not  pass  on  any  alleged 
owTch.irges.  The  DOE  analyzed  Tennecos 
rompetitive  disadvantage  and  found  that  the 
firm  had  sustained  injury  in  some,  but  not  all, 
calendar  quarters  of  the  Triton  consent  order 
period.  The  DOE  granted  Tenneco  a  refund  of 
S4,323  including  interest. 

Dismissal 

The  following  submissions  were  dismissed. 
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Name 


Case  No 


Bassnar  MitcHell  A  AHano.  Chaneiod 

Dannn  Muetll     

Michael  Green         

Pacific  Nortfiern  Oil „, 

Silver  Eaqle  Oil.  kic    


MFJ-rw52 
.  RF40-182 
j  RF40-180 

HEE-0111 
'  HED-0I76, 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Poom  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington.  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
Federal  holidays.  There  are  also 
available  in  Energy  Management 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  ■ 

George  B.  Breznay,        | 
Director.  Office  of  Hearings  and  Appeals. 
March  13, 1985. 
(PR  Doc.  85-7488  Filed  3-28-85:  6:45  am) 
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Issuance  of  Decisions  and  Orders; 
Week  of  February  25  Through  March  1, 
1985 

During  the  week  of  February  25 
through  March  1. 1985,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  exception  or  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 
Appeal 
Barrett  fr  Hanna.  3/1/85:  HF.\-0271 

The  law  firm  of  Barrett  &  Hanna  filed  an 
Appeal  from  a  denial  by  the  Dallas  Office  of 
Field  Operations  of  a  Request  for  Information 
which  the  firm  had  submitted  under  the 
Freedom  of  Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found  that 
the  Denying  Official's  justification  for 
withholding  the  documents  under  Exemption 
4  was  inadequate.  Important  issues  that  were 
considered  in  the  Decision  and  Order  were  (i) 
the  effect  of  Consent  Order  language  stating 
that  the  DOE  would  treat  certain  information 
as  confidential,  (li)  the  standards  for  applying 
E,\emption  4.  and  (iii)  the  requirement  that  an 
adequate  description  of  documents  withheld 
be  provided.  j 

Remedial  Order 

Vuntage  Petroleum  Corporation.  2/26/83: 
HRO-0100 

On  May  5, 1983.  Vant.ige  Petroleum 
Corporation  (Vantage)  objected  to  a 
Proposed  Remedial  Order  (PRO)  that  the 
Economic  Regulatory  Administration  (ERA) 
issued  to  the  firm  on  November  5. 1982.  In  the 
PRO,  the  ERA  found  that  during  the  period 
April  4, 1979  through  August  31. 1979, 
Vantage  improperly  calculated  its  maximum 
legal  selling  price  (MLSP)  of  motor  gasoline 
and,  as  a  result,  overcharged  its  customers  by 
$1,274,886.72.  After  reviewing  the  record,  the 
DOE  concluded  that  the  PRO  should  be 
issued  as  a  final  Remedial  Order.  The 
important  issues  discussed  in  the  Decision 
and  Order  include:  (i)  the  due  process 


requirements  of  the  PRO,  (ii)  the  procedural 
validity  of  applicable  DOE  regulations,  (iii) 
the  use  of  estimates  to  calculate  the  base  cost 
of  a  new  item,  and  (iv)  the  applicability  of  a 
non-product  cost  allowance  to  the  MLSP  of  a 
new  market  item.     " 

Request  for  Exception 

Culf  States  Oil  and  Refining  Company.  2/ 
28/85:  HEE-0008 
Culf  States  Oil  and  Refining  Company  filed 
an  Application  for  Exception  from  the 
provisions  of  10  CFR  211.69  in  which  the  firm 
sought  to  file  amended  ERA-49  entitlements 
report  forms  for  months  prior  to  October 
1980.  In  considering  the  request,  the  DOE 
found  that  public  policy  favored  adherence  to 
the  limited  reporting  period  specified  in 
S  211.69.  The  DOE  also  found  that  exception 
relief  was  not  appropriate  to  remedy  the 
effects  of  a  firm's  own  errors  or  discretionary 
business  decisions.  Accordingly,  the  DOE 
denied  Gulf  States'  exception  request. 

Interlocutory  Orders 

Economic  Regulatory  Administration/Gettv 
Oil  Company.  2/27/85:  HRZ-0231 
On  December  28, 1984.  the  Economic 
Regulatory  Administration  of  the  Department 
of  Energy  filed  a  Motion  to  Strike  the 
supplemental  brief  submitted  by  Getty  Oil 
Company  on  December  4. 1984.  in  Case  No. 
HRR-0074.  In  considering  ERA'S  motion,  the 
DOE  determined  that  the  contents  of  the 
firm's  brief  were  unauthorized.  However,  the 
DOE  determined  that  a  small  portion  of  the 
brief  was  arguably  relevant  to  the  limited 
issue  to  which  the  scope  of  Getty's  brief  had 
been  restricted.  Accordingly,  the  DOE 
concluded  that  the  Motion  to  Strike  should  be 
granted  in  great  part  and  denied  only  with 
respect  to  the  few  pages  of  the  brief  that 
contained  the  arguably  relevant  passages. 

ERA/Sabine  Refining  and  Trading  Co..  Inc.. 
Stuart  Van  Eman  and  Clyde  Wilson,  2/ 
25/85:  HRZ-0230 

On  November  13. 1984,  the  Economic 
Regulatory  Administration  (ERA)  filed  a 
motion  to  strike  a  portion  of  a  submission 
filed  by  Sabine  Refining  and  Trading  Co., 
Inc.,  Stuart  Van  Eman  and  Clyde  Wilson  from 
the  record  in  the  enforcement  proceeding 
involving  those  parties.  The  ERA  sought  to 
exclude  from  the  record  three  internal  DOE 
memoranda  and  a  discussion  of  the  DOE's 
determination  in  Osborne  Energy  Corp..  12 
DOE  ?  84.007  (1984).  The  DOE  concluded  that 
the  ERA  had  failed  to  show  that  it  would  be 
prejudiced  by  the  retention  of  the  contested 
material  in  the  record.  The  ERA'S  motion  was 
therefore  denied. 

Refund  Applications 

OKC  Corp./Mico  Oil  Co..  RF13-7:  Fisca  Oil 
Co.  Inc..  2/28/85:  RF13S 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  by 
Mico  Oil  Company  and  Fisca  Oil  Company, 
Inc.  Both  applicants  sought  a  portion  of  the 
settlement  fund  obtained  by  the  DOE  through 
a  consent  order  entered  into  with  OKC 
Corporation.  Mico  and  Fisca  are  independent 
retailers  of  petroleum  products  which  were 
indirect  purchasers  of  OKC  motor  gasoline 
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during  Ihe  consent  order  period.  Mito  and 
Fisca  submitted  certification  from  their 
immediate  supplier.  King  &  King  Enterprises. 
Inc..  which  confirmed  their  claim  that  they 
purcha.spd  OKC  motor  gasoline  dunng  the 
con.sent  order  period  through  King  &  King. 
However,  neither  King  &  King  nor  the 
applicants  could  provide  documentation  in 
support  of  Mico  and  Fiscas  purchase  volume. 
Furthermore.  Mico  and  Fisca  were  unable  to 
supply  cost  bank  information  in  support  of 
their  claim  that  they  absorbed  OKC's  alleged 
overcharges.  The  DOE  noted  that  the  lack  of 
purchase  volume  claim  verification  is 
sufficient  ground  for  denying  the  applicants' 
refund  claims.  However,  the  DOE  was 
convinced  that  Mico  and  Fisca  had 
purchased  substantial  volumes  of  OKC  motor 
gasoline  Therefore  Mico  and  Fisca  were 
granted  refunds  based  upon  the  purchase 
threshold  level  of  50.000  gallons  of  OKC 
motor  gasoline  per  month.  The  refunds 
granted  in  this  Decision  toial  $6,227.  including 
accrued  interest. 

Standard  Oil  Company  (lndiana)/Grove  & 
Elmwood  Standard.  2/25/85;  RF21-12378 

On  March  7. 1983  and  March  la  1983.  the 
Office  of  Hearings  and  Appeals  (OHA)  of  the 
Department  of  Energy  issued  Decision  and 
Orders  granting  Applications  for  Refund  filed 
by  retailers  of  Amoco  motor  gasoline, 
including  two  Applications  filed  on  behalf  of 
James  S.  Deine.  the  owner  and  operator  of 
Grove  h  Elmwood  Standard.  See  Standard 
Oil  Co.  (Indiana)/  /.LC.  Standard.  10  DOE 
H  85.074  (1983);  Standard  Oil  Co.  (Indiana// 
Rays  Standard  Sen  ice.  11  DOE  ^  85.237 
(1983).  During  a  computer  check  for  duplicate 
filings.  OHA  became  aware  of  the  multiple 
filings  on  Devine's  behalf  and  determined 
that  Devine  had  received  a  duplicate  refund 
After  conducting  an  investigation.  OHA 
determined  that  Devine  was  not  responsible 
for  the  fraudulent  Tiling  of  duplicate 
applications.  OHA  therefore  determined  that 
Devine  be  permitted  to  retain  the  initial 
refund,  and  to  remit  only  the  second, 
duplicate  refund,  plus  interest. 

Dismissals 

The  following  submissions  were  dismissed: 


Nam* 


Case  No 


Cambridge  Rubber  Co 
Gene  5  GuH     


HF7»-0005 
RF40-579 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  S.W.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  500  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 


commercially  published  loose  loaf 
reporter  system. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
March  14. 1985. 

|KR  Doc.  85-7494  Filed  3-28-85;  8:45  am] 
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Western  Area  Power  Administration 

Mead-Northwest  intertie;  Discussion 
on  Study  Report  Entitled  Completing 
the  Intertie 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
action:  Notice  of  a  public  information 
forum  to  discuss  the  report  entitled, 
"Completing  the  Intertie." 

SUMMARY:  Western  Area  Pow  er 
Administration  (Western)  will  conduct  a 
public  information  forum  to  discuss  its 
report  entitled.  "Completing  the 
Intertie,"  published  [anuary  1985. 
Western  will  explain  the  public  process 
that  it  will  follow  to  identify  the 
participants  and  their  future  needs  that 
may  be  associated  with  the  proposed 
new  intertie. 

DATES:  A  public  information  forum  on 
this  subject  will  be  held  April  23, 1985, 
at  the  Showboat  Hotel,  Shiloh  Room, 
Las  Vegas.  Nevada,  beginning  at  10  a.m. 
A  schedule  will  be  presented  at  the 
forum  of  subsequent  intertie  planning 
activities.  Future  public  information 
forums  may  be  held  on  dates  and  at 
locations  to  be  announced. 
SUPPLEMENTARY  INFORMATION:  Congress 
directed  that  Western  should  expedite 
work  on  the  previously  approved  high- 
voltage,  direct-current  transmission  line 
between  Celilo  Substation  at  the  Dalles 
Dam  and  Mead  Substation  at  Hoover 
Dam.  In  addition,  Congress  directed  that 
modifications  to  the  original  plans  be 
considered  as  circumstances  require  and 
that  participation  by  non-Federal  parties 
be  encouraged. 

Western  conducted  an  extensive 
study  of  the  feasibility  of  constructing 
the  remaining  intertie  facilities 
authorized  in  1964,  and  published  its 
findings  in  the  report  titled.  "Completing 
the  Intertie."  Copies  of  the  report  were 
mailed  to  known  interested  parties  on 
February  1,  1985  A  copy  of  the  report 
will  be  supplied  upon  request. 

The  public  information  forum  is  the 
first  step  of  Western's  public  process  to 
explain  the  study,  and  to  identify  any 
interested  participants  in  the  intertie. 
Western  also  proposes  to  coordinate 
any  future  project  organization  meetings 
that  may  result  from  this  public 
information  forum.  It  would  be  at  those 


project  coordination  meetings  that 
project  participation,  ownership  and 
capacity  entitlements,  and  management 
responsibilities  would  be  discussed,  and 
a  project  leader  elected. 

In  addition,  the  Bureau  of  Reclamation 
(Bureau)  and  Western  will  conduct  a 
public  information  forum  on  the 
afternoon  of  April  15,  1985,  at  the  same 
location,  on  the  transmission  and 
marketing  of  the  Bureau's  Spring 
Canyon  Pumped  Storage  Project.  The 
technical  details  and  planning  schedule 
of  that  project,  and  the  relationship 
between  it  and  the  Mead-Northwest  DC 
Intertie  Project,  will  be  discussed  at  that 
time. 

ADDRESS:  For  further  information 
contact:  Mr.  Thomas  V.  Carter. 
Assistant  Area  Manager  for  Power 
Marketing,  Boulder  City  Area  Office, 
Western  Area  Power  Administration, 
P.O.  Box  200.  Boulder  City,  NV  69005. 
(702)  293-8855. 

Issued  to  Golden.  Colorado.  March  21. 
1985. 

William  H.  Clagett. 

Administrator 
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Salt  Lake  City  Area;  Proposals  for 
Developing  and  Marketing  Power  From 
Diamond  Fork  Power  System  and 
Jordanelle  Powerplant 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

action:  Proposals  for  Developing  and 
Marketing  Power  from  the  Diamond 
Fork  Power  System  and  Jordanelle 
Powerplant;  Announcement  of  a  Public 
Forum  and  Call  for  Comments. 

SUMMARY:  On  April  11,  1956,  Congress 
authorized  the  construction  of  the  initial 
phase  of  the  Central  Utah  Project, 
referred  to  as  a  participating  project  in 
the  Colorado  River  Storage  Project 
(CRSP)  Act.  By  this  Federal  Register 
notice,  the  Western  Area  Power 
Administration,  Department  of  Energy 
(Western)  and  the  Bureau  of 
Reclamation,  Department  of  the  Interior 
(Reclamation)  are  initiating  a  public 
consultation  and  comment  process  to 
explore  the  potential  for  the 
combination  of  Federal  and  non-Federal 
financing  to  fund  the  construction  of  the 
Diamond  Fork  and  jordanelle  power 
resources  and  to  develop  a  marketing 
plan  for  the  utilization  of  these 
resources. 

ADDRESS:  Additional  information  on 
matters  covered  in  this  Federal  Register 
notice  can  be  obtained  at  the  address 
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and  telephone  number  set  forth  below. 
Written  comments  should  be  sent  to  the 
following  address  so  that  comments  are 
received  no  later  than  May  6,  1985:  Mr. 
Mark  N.  Silverman,  Area  Manager.  Salt 
Lake  City  Area  Office.  Western  Area 
Power  Administration.  P.O.  Box  11606, 
Salt  Lake  City,  UT  84147,  Telephone: 
(801)  524-5493.  Western  will  provide 
Reclamation  with  copies  of  all 
comments  received. 

Public  Meeting  and  Dates 

A  combmed  public  information  and 
comment  forum  will  be  held  on  April  25. 
1985.  at  8  a.m.,  at  the  Sheraton  Hotel,  in 
Salt  Lake  City.  Utah.  Repre.sentatives  of 
Western  and  Reclamation  will  explain 
the  proposed  option  as  well  as  discuss 
other  alternatives  for  fmancinR 
construction  of  the  Diamond  Fork  and 
jorddnelle  power  facilities  and  for 
marketing  the  power.  Questions  will  be 
answered  at  the  forum,  or  answers  will 
be  provided  in  writing  by  Western 
within  a  reasonable  period  of  time.  An 
opportunity  will  be  given  all  interested 
parties  to  present  written  or  oral 
statements  at  the  forum.  The  forum  will 
be  transcribed  and  copies  will  be 
available  from  the  firm  providmg  the 
service  upon  request.  Written  comments 
must  he  submitted  to  Western  no  later 
than  May  6, 1985. 

SUPPLEMENTARY  INFORMATION:  The 

Diamond  Fork  Power  System  and 
[ordrtnclle  Powerplant  are  features  of 
the  Bonneville  Unit  of  the  Central  Utah 
Project.  The  primary  purpose  of  the 
Central  Utah  Project  is  to  provide  water 
supplies  to  central  Utah.  The  Secretary 
of  the  Interior  was  authorized  in  19.56  to 
construct,  operate,  and  maintain  the 
Central  Utah  Project,  as  a  participating 
project  of  the  Colorado  River  Storage 
Project,  under  section  1(2)  of  the 
Colorado  River  Storage  Project  Act  (43 
U.S.C.  620(2]). 

The  financing  of  the  Diamond  Fork 
Power  System  and  Jordanelle 
Powerplant  is  a  critical  concern  of  both 
Reclamation  and  Western.  Reclamation 
IS  responsible  for  planning,  designing, 
constructing,  operating,  and  maintaining 
electrical  power  generation  as 
authorized  and  funded  by  the  Congress. 
Under  this  proposal.  Reclamation  could 
share  some  of  these  responsibilities  with 
non-Federal  financing  entities. 
Reclamation  is  also  responsible  for 
allocating  all  costs  for  Reclamation 
project  purposes,  and  thereby 
determines  the  reimbursable  costs  to  be 
recovered  by  revenues.  Western  is 
responsible  for  marketing  that  power 
%vhich  is  surplus  to  project  needs,  for 


constructing  transmission  facilities  or 
making  transmission  arrangements,  for 
assuring  recovery  of  all  costs  assigned 
to  power  for  repayment,  and  for  setting 
power  and  transmission  rates.  (Section 
302  of  the  Department  of  Energy 
Organization  Act,  42  U  S,C,  7152.) 

Descriptio^n  of  the  Proposed  Power 
Facilities 

The  proposed  Diamond  Fork  Power 
System  would  include  Syar,  Sixth 
Water,  Dyne,  Monks  Hollow,  and 
Diamond  Fork  Powerplants,  and  would 
have  an  installed  capacity  of 
approximately  166.2  MW"  Sixth  Water 
and  Dyne  Powerplants  would  provide 
approximately  141  8  MW  of  peaking 
capacity  and  the  remaining  powerplants. 
operating  in  accordance  with 
downstream  water  demands,  would 
provide  24.4  MW  of  baseloadpower 
primarily  in  the  summer  months. 

For  the  Diamond  Fork  Power  System, 
a  switchyard  would  be  built  at  each  of 
the  five  powerplants,  and  two  separate 
13.8-kV  transmission  lines  would 
connect  the  Syar  Switchyard  with  the 
Rays  Valley  Substation  and  the  Monks 
Hollow  Switchyard  with  the  Dyne 
Switchyard.  Two  separate  138-kV  lines 
would  connect  the  Dyne  Switchyard  and 
the  Sixth  Water  Switchyard  with  the 
Rays  Valley  Substation.  A  double- 
circuit.  138-kV  transmission  line  would 
then  connect  the  Rays  Valley  Substation 
with  the  Sheep  Creek  Substation  in 
Spanish  Fork  Canyon  where  the  system 
would  be  tied  to  the  existing 
interconnected  transmission  system,  A 
separate  46-kV  transmission  line  would 
connect  the  Dianrond  Fork  Switchyard 
with  the  interconnected  system  at  the 
mouth  of  Diamond  Fork  Canyon. 

The  Jordanelle  Powerplant.  located  at 
the  downstream  base  of  the  proposed 
dam  near  Heber.  Utah,  would  have  an 
installed  capacity  of  approximately  10.4 
MW.  An  existing  Utah  Power  &  Light 
Company  substation  in  the  reservoir 
basin  would  be  relocated  adjacent  to  the 
new  powerplant.  The  powerplant  could 
then  be  directly  tied  to  the  existing 
interconnected  transmission  system. 
An  average  of  about  401.4  GWh  of 
energy  are  expected  to  be  generated 
annually  at  the  Bonneville  Unit 
Powerplants,  which  together  will  have 
an  installed  capacity  of  176.6  MW. 
Approximately  22,o'MW  of  capacity  and 


33,1  GWh  of  energy  would  be  needed  for 
pumping  irrigation  and  municipal  and 
industrial  (M&I)  water  at  the  Bonneville 
Unit  pumping  plants.  The  remaining 
154.6  MW  of  capacity  and  368.3  GWh  of 
energy  would  be  available  for  marketing 
as  commercial  power  by  Western. 
During  dry  years,  when  water  demands 
are  higher,  more  energy  will  be 
produced.  This  characteristic  makes 
Bonneville  Unit  power  attractive  for 
integration  with  other  hydroelectric 
resources  in  Westerns  Salt  Lake  City 
Area  since  a  typical  hydroelectric  plant 
produces  more  energy  in  wet  years  than 
in  dry  years.  To  further  assist'the 
marketing  of  this  resource,  Western  is 
willing  to  consider  purchasing  about  300 
GWh  on  a  pass-through  basis  to  provide 
these  resources  on  a  similar  basis  as  the 
other  post-1989  resources  (see  49  FR 
34900,  September  4,  1984). 

Powerplant  Construction  Costs 

Costs  provided  are  Reclamation's 
preliminary  estimates.  More  detailed 
estimates  will  be  prepared,  either  by 
Reclamation  or  its  contractor. 
Reclamation  will  consider  obtaining 
independent  certification  of  the 
estimates  if  potential  financiers  request 
it. 

Under  Reclamation's  most  recent 
projections  of  the  allocation  of  costs  for 
the  Bonneville  Unit,  the  separable  costs 
of  power  generation  facilities  (i.e.,  costs 
of  facilities  whose  sole  purpose  is  power 
generation),  are  estimated  at 
S221.954.000  of  which  $191,613,000  is 
allocated  to  commercial  power  and 
830,341,000  is  allocated  to  project 
priority  use  power.  The  priority  use 
power  would  be  consumed  in  pumping 
project  irrigation  and  M&I  water. 

The  joint  costs  allocated  to 
commercial  power  are  estimated  to  be 
$43,923,000  and  the  joint  costs  allocated 
to  project  priority  use  power  are 
estimated  to  be  86,955,000  making  a  total 
joint  cost  allocation  estimate  of 
$50,878,000.  These  allocated  joint  costs 
are  the  power  systems'  share  of  the 
costs  of  those  facilities  that  serve  more 
than  one  of  the  purposes  of  the 
Bonneville  Unit.  All  costs  are  based 
upon  January  1984  price  levels  and  for 
estimation  purposes  include  no  interest 
during  construction.  The  allocation  of 
power  costs  are  summarized  below: 


Commefcial 
power  costs 

Pnonty  use 
power  costs 

Total  power 
costs 

Separable  Costs 

$191,613,000 
43.923.000 

— ( 

$30,341,000           $221,954,000 

Joint  Costs 

6.955,000               50.878.000 

Totals 

235.536.000 

^ 1 

37,296,000 
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Construction  on  separtible  power 
generation  facilities  is  not  expected  to 
proceed  until  non-Federal  entities  agree 
to  provide,  during  construction,  100 
percent  of  the  separable  costs  for 
commercial  power  and  the  currently 
unfunded  joint  costs  allocated  to 
commercial  power.  The  portion  of  costs 
that  must  be  provided  from  non-Federal 
sources  are  shown  under  the  power 
marketing  proposal  section  below. 

Powerplanl  Construction  Schedule 

Reclamation's  proposed  construction 
schedule  shows  construction  of  the 
powerplants  occurring  during  a  4-year 
period  betweer  1990  through  1994. 
Assuming  the  final  unit  would  be  on  line 
by  January  1.  1994,  Reclamation's  need 
for  funds  from  non-Federal  sources  is 
estimated  to  be 

Fiscal  year: 

1990 _ „. $32,583,000 

1991 83.61 7.000 

1992 „ „ 65.406.000 

1993 _ 32.918.000 

1994 3.012.000 

Total 217.536,000 

This  construction  schedule  permits 
Reclamation  to  make  water  deliveries  to 
the  Wasatch  Front  by  the  end  of 
calendar  year  1992. 

Power  Marketing  Proposal 

Under  this  alternative.  Western 
proposes  to  allocate  marketable 
commercial  power  and  energy  from 
Diamond  Fork  and  Jordanelle  to  those 
entities  advancing  funds  for 
construction  of  the  Bonneville  Unit 
power  generation  facilities.  Among 
those  entities  advancing  funds,  first 
priority  would  be  given  to  Western's 
firm  power  customers  and  other 
preference  entities  within  the  proposed 
poRt-1989  marketing  area  for  Western's 
Salt  Lake  City  Area  (SLCA)  Integrated 
Projects  resouces.  which  includes  the 
CRSP  (see  49  FR  34900,  September  4, 
1984).  Second  priority  would  be  given  to 
preference  entities  in  neighboring 
marketing  areas,  and  third  priority 
would  be  given  to  non-preference 
entities. 

Allocations  of  power  would  be  made 
based  on  the  percentage  that  each 
participating  non-Federal  entity 
contributed  to  the  total  of  non-Federal 
funds  advancf^d  for  construction  of  the 
facilities. 

Westerr^proposes  to  sell  the 
Bonneville  Unit  power  at  a  blended 
SI,CA  Integrated  projects  rate  for  a  25- 
year  term,  with  an  option  for  an 
extension  of  an  additional  15  years  if  the 
financing  entity  so  elects.  The  blended 
rate  would  include  the  non-Federal  costs 
of  financing  the  Bonneville  Unit  power 
facilities  in  the  Sl.CA  Integrated  Projects 


power  repayment  studies,  with 
repayment  of  the  costs  to  be  made  over 
a  25-year  priod.  Those  entities 
advancing  funds  which  are  firm  power 
customers  of  Western  would  receive  a 
credit  on  their  bills,  up  to  the  amount 
spent  by  these  customers  during  the 
same  time  period  to  repay  their  financial 
obligations  resulting  from  their  advance 
funding  arrahgements.  For  entities  other 
than  firm  power  customers,  other 
approaches  will  be  explored. 

Based  upon  the  estimated  costs  given 
in  the  preceding  section  and 
summarized  below,  Western  estimates 


that  the  SLCA  Integrated  Proipcts  rate 
would  be  increased  b\'  about  4  to  5  mills 
per  kilowatthour,  assuming  25-year 
bonds  bearing  11  percent  interest  would 
be  used  for  non-Federal  financing.  Our 
analyses  assume  repayment  begins  in 
1995.  The  interest  rate  and  repayment 
period  for  the  Federally  financed  portion 
of  the  costs  is  3.222  percent  and  50 
years.  All  firm  power  customers  would 
be  billed  at  the  full  SLCA  Integrated 
Projects  rate,  assumning  the  most,  if  not 
all,  exising  SLCA  Integrated  Projects 
customers  are  interested  in  acquiring  a 
portin  of  these  new  resources. 


^4on■Fe<»efal 
financn^ 

Federal 
tmafKir^ 

Total  power 
costs 

Separable  Costs „ _ „ „ .*._ 

JOinl  Costs 

Pnonty  Use        „ _ „. 

Commercial  Ponwr 

$191,613,000 
25.923.000 

$30,341, CXK) 

6.955000 
18.000.000  ' 

S221  954.000 

6955000 
43,923,000 

Total        

217.536.000  ' 

55.296.000 

272.832,000 

'  The  Federally  financed  commercial  power  is  lor  already  expended  lomt  allocated  costs 


Reclamation  believes  it  is  important 
to  the  feasibility  and  financial  success 
of  the  Bonneville  Unit  that  there  be 
repayment  assistance  to  the  M&I  water 
supply  function  from  developers  of  the 
power  facilities.  Reclamation  is 
proposing  that  the  total  amount  of  the 
M&I  assistance  should  be  S300  million. 
The  financing  described  in  this  proposal 
assumes  that  this  assistance  will  be 
included  as  a  financial  obligation  of  the 
power  financiers  and/or  purchasers. 
The  M&I  assistance  could  be  repaid  by 
those  providing  non-Federal  funds 
beginning  with  the  retirement  of  the 
bonds,  in  which  case  it  would  consist  of 
a  S12  million  annual  payment  for  25 
years. 

Under  any  known  potential  financing 
scheme,  title  to  the  power  generation 
facilities  will  remain  in  the  United 
States.  A  specific  organizational 
arrangement  that  would  permit  non- 
Federal  financiers  to  participate  in 
project  management  during  design, 
construction,  and  eventual  operation 
and  maintenance  is  not  being  proposed. 
However,  both  Reclamation  and 
Western  recgonize  the  critical  interest 
non-Federal  financiers  would  have  in 
the  effective  management  of  this  project. 
Comments  regarding  the  level  of 
participation  in  mangement  that  would 
be  desired  and  suggested  structural 
means  for  accomplishing  necessary 
coordination  are  requested. 

Reclamation  and  Western  understand 
that  laws  of  some  States  might  need  to 
be  amended  to  permit  non-Federal 
entities  to  finance  the  purchase  of 
capacity  and  energy,  as  proposed  here, 
rather  than  financing  the  construction 


and  purchase  of  a  share  of  a  power 
facility.  Please  address  your  financing 
abilities  and  restrictions  and  indicate 
your  willingness  to  try  to  change  such 
State  laws,  if  necessary. 

Transmission  Arrangements 

It  is  anticipated  :hdt  transmission 
facilities  will  be  built  by  Western  and 
funded  either  solely  through 
congressional  appropriations  or  through 
participation  agreements  with  interested 
utilities.  The  preliminary  estimates  for 
the  cost  of  the  Diamond  Fork 
transmission  facilities  that  would  be 
built  to  interconnect  the  plants  and  to 
interconnect  with  other  utilities  at  Sheep 
Creek  Substation  are  estimated  to  be 
522,600,000.  While  Western  proposes  to 
provide  for  transmission  and  wheeling 
from  the  Diamond  Fork  and  Jorrianelle 
generation  plants  to  established  SLCA 
Integrated  Projects'  points  of  delivery, 
costs  for  such  transmission  will  remain 
uncertain  until  it  is  known  where  the 
power  will  be  delivered  While  Utah 
Power  &  Light  Company  (L'P&L)  has 
contractural  obligations  to  wheel 
Diamond  Fork  power,  the  rate  for  such 
service  is  unresoUed  at  this  time. 
Interconnections  with  Deseret 
Generation  and  Transmission 
Cooperative  and  UP&L  at  Sheep  Creek 
Substation  are  proposed,  as  well  as  an 
Interconnection  with  UP&L  at 
jordanelle.  Comments  on  proposed 
transmission  system  additions  and 
wheeling  arrangements  are  desired  by 
Western. 
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Federal  Commitment 

Western  and  Reclamation  are 
proceeding  to  obtain  necessary 
appropriations  for  the  Federal 
investments  to  ensure  that  these 
resources  can  be  brought  on  line  within 
the  next  10  years.  Reclamation  is 
assuming  that  if  non-Federal  financing  is 
not  secured  for  these  resources, 
repayment  of  the  Federal  costs  already 
invested  into  the  system  will  be 
reallocated  and  recovered  in  accordance 
with  the  CRSP  authorizing  legislation. 

Assuming  the  successful  financing  of 
the  power  facilities,  it  is  envisioned  that 
two  types  of  contracts  with  the 
participating  non-Federal  entities  will  be 
necessary — one  to  market  the  power, 
and  the  other  to  finance  construction. 
One  contract  would  address  the  sale  of 
power  and  transmission  arrangements 
between  each  purchaser  and  Western.  A 
second  contract  would  cover  the 
financing  and  repayment  arrangement 
between  Reclamation,  Western,  and 
each  financing  entity. 

Conclusion 

Western  and  Reclamation  and  seeking 
public  input  on  these  proposals  for  the 
marketing  of  Diamond  Fork  and 
Jordanelle  power,  M&l  assistance,  and 
the  development  of  the  power  facilities 
utilizing  non-Federal  financing.  Western 
and  Reclamation  are  also  interested  in 
receiving  information  about  alternative 
methods  of  construction  funding,  M&I 
assistance,  or  other  power  marketing 
options  that  may  be  more  advantageous 
to  both  the  potential  purchaser(s)  and 
the  United  States  than  those  proposed  in 
this  notice. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.),  each 
agency,  when  required  by  5  U.S.C.  553  to 
publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  plan  for 
developing  and  marketing  power  relates 
to  electric  services  to  be  provided  by 
Western. 

Under  5  U.S.C.  601(2),  services  are  not 
considered  "rules"  within  the  meaning 
of  the  Act.  Therefore,  Western  believes 
that  no  flexibility  analysis  is  required. 

Environmental  Evaluation 

The  final  environmental  impact 
statement  (EIS)  for  the  M&I  system  of 
the  Central  Utah  Project,  Bonneville 
Unit,  was  prepared  by  the  Upper 
Colorado  Region  of  the  Bureau  of 
Reclamation  and  filed  on  October  25, 


1979.  This  EIS  addressed  the 
construction  of  Jordanelle  Reservoir  and 
Powerplant  on  the  Provo  River,  among 
other  features  of  the  M&I  system. 

The  final  EIS  for  the  Diamond  Fork 
Power  system  was  also  prepared  by 
Reclamation's  Upper  Colorado  Regional 
Office  and  filed  on  October  4, 1984. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Department  of  Energy  (DOE) 
regulations  published  in  the  Federal 
Register  on  February  23, 1982  (47  FR 
7976),  Western  conducts  environmental 
evaluations  of  certain  marketing,  rate 
and  allocation  actions.  Under  the  DOE 
regulations.  Western  will  make  an 
evaluation  and  determination  of  the 
possible  environmental  impacts  of  the 
proposed  marketing  plan. 

Determination  Under  Executive  Order 
12291 

Western  has  an  exemption  from 
sections  3,  4,  and  7  of  Executive  Order 
12291. 

Issued  in  Golden,  Colorado.  March  15. 1985. 
William  H.  Clagett, 
Acting  Administrator. 
[FR  Doc.  85-7485  Filed  3-28-85;  8:45  am] 
BIUJNG  CODE  •450-01-M 


Spring  Canyon  Pumped-Storage 
Project,  Arizona,  Proposed  Planning 
Investigation  and  Expression  of 
Peaking  Power  Needs 

action:  Notice  of  a  public  information 
forum  on  the  planning  investigation  and 
an  expression  of  peaking  power  needs. 


summary:  As  indicated  in  the  February 
22,  1985.  Federal  Register  notice  (50  FR 
7403-7404).  the  Bureau  of  Reclamation 
(Bureau)  and  the  Western  Area  Power 
Administration  (Western)  will  hold  a 
public  information  forum  to  fully  explain 
the  Spring  Canyon  Pumped-Storage 
Project  and  the  public  process. 

During  the  public  information  forum, 
Western  will  explain  the  public  process 
that  will  follow  and  seek  to  identify  the 
participants  and  future  needs  that  may 
be  associated  with  the  peaking  power 
development  in  the  Lower  Colorado 
River  Basin.  The  Bureau  will  explain  the 
planning  investigation  process  and 
technical  details  of  the  proposed  project, 
including  associated  costs. 

dates:  a  public  information  forum  on 
this  subject  will  be  held  April  23, 1985. 
at  the  Showboat  Hotel,  Shiloh  Room, 
Las  Vegas,  Nevada,  beginning  at  1:30 
p.m.  A  schedule  will  be  presented  at  the 
forum  of  activities  to  follow.  Other 
forums  may  be  held  in  the  future  on 
dates  and  at  locations  to  be  announced. 


SUPPLEMENTARY  INFORMATION:  The 

Bureau  published  a  Federal  Register 

notice  on  April  27,  1984  (49  FR  18189), 
requesting  non-Federal  participation  in 
proposed  planning  investigations  for  the 
Sprmg  Canyon  Pumped-Storage  Project. 
Because  of  a  favorable  response,  the 
Bureau  and  Western  are  seeking  to 
make  certain  all  potential  participants 
have  been  identified.  To  date,  the 
following  entities  have  expressed  an 
intent  to  participate  in  the  pumped- 
storage  project  planning  investigation: 


Enoty 


Anzooa  Electric  Pow«f  Cooperative 

Anzora  PuOlic  Service  Company 

Coiofado  Rtvet  Commissior  ol  Nevada... 

impenai  Imgatnn  Dislnci 

Los  Angeles  Department  of  Water  and 

PonKsr  »    

Nevada  Power  Company 

Put>i<  Service  Company  o(  New  Mexico 

Riverside.  City  of 

Salt  River  Proiect    

San  Diego  Gas  &  Electric  Company 

Tucson  Eiectnc  Power  Company 
Weitton-Mchaw*  Imgatjon  and  Dramaoe 

Dtstnct 


^gf?"      Estimat. 

^^  art 

amount      .   7°. 
rti  uptront 

"       '   tundiifl 
(dol- 
lars)' 


capac- 
ity 
(MW) 


20 

100 

15 

25 


30,000 
150.000 
22.500 
37.500 


150  225,000 
250  I  375.000 
150.000 
45,000 
300,000 
300.000 
300.000 

7,500 


IOC 
30 
200 
200 
200 


'  The  aljove  list  shows  each  potential  partKnpanI  on  t 

common  basis  The  conversior  factor  o(  $1  500  per  mega- 
wan  IS  based  or  the  1 ,000  MW  sized  ptarit  a»¥J  the  $  1  5 
million  planning  cost  Actual  pro,ect  costs  and  enbttements 
will  be  developed  dunng  the  planning  investigations 

'  Los  Angeles  Department  ol  Water  and  Powers  expres- 
sion of  mierest  did  not  appear  m  the  notice  (50  FR  7403) 
published  February  22,  1985 

Because  of  the  large  potential 
generating  capacity  available  from  the 
Spring  Canyon  Pumped-Storage  Project, 
additional  potential  participants  should 
have  no  impact  on  those  entities  who 
have  already  expressed  their  intent  to 
participate  in  the  planning  investigation 
of  the  project. 

Western  and  the  Bureau  are 
continuing  the  public  process  to  identify 
participants  and  needs  that  may  be 
associated  with  the  peaking  power 
development  and  will  seek  additional 
participants  interested  in  any  remaining 
uncommitted  capacity.  The  United 
States  current  objective  is  for  potential 
participants,  electing  to  participate  in 
the  construction  of  the  project,  to 
provide  100  percent  upfront  financing  for 
the  project. 

ADDRESSES:  For  further  information 
concerning  power  marketing  matters 
contact:  Mr.  Thomas  Carter,  Assistant 
Area  Manager  for  Power  Marketing. 
Boulder  City  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  200, 
Boulder  City,  NV  89005,  (702)  293-8855. 

For  further  information  concerning 
technical  matters  contact;  Mr.  John  A. 
Johnson,  Chief,  Reports  Coordination 
and  Planning.  Lower  Colorado  Region, 
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Bureau  of  Reclamation.  P.O.  Box  427, 
Boulder  City.  NV  89005.  (702)  293-8509. 

Issued  In  Golden.  Colorado.  March  15.  1985. 
William  H.  Clagett, 
Acting  Administrator. 
|FR  Doc  85-7486  Filed  3-2ft-85;  8:45  am| 
BILLING  CODE  64SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPTS-51564,  FRL-2806-51 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  thirty-seven  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 

P  85-662,  85-663,  85-664.  and  8,5-665— 
June  12,  1985. 

P  85-666,  85-667,  85-668,  85-669,  85- 
670.  85-672.  and  85-673— June  15, 1985 
P  85-671- June  4,  1985. 
P  85-674,  8S-675,  85-676,  85-677,  85- 
678,  85-679,  85-680,  85-681,  85-682,  85- 
683.  85-684,  85-685.  85-686,  85-687,  85- 
688  and  85-689— June  16,  1985. 

P  85-690  and  85-691— June  17, 1985. 
P  85-692.  85-693,  85-694,  85-695,  85- 
696,  85-697  and  85-698— June  18.  1985. 
Written  comments  by: 
P  85-662,  85-663,  85-664,  and  85-665— 
May  13,  1985. 

P  85-666.  85-667,  85-668.  85-669.  85- 
670,  85-672,  and  85-673— May  16.  1985. 
P  85-671— May  5.  1985. 
P  85-674.  85-675,  85-676.  85-6~7.  85- 
678,  85-6"9.  85-680,  85-681,  85-682,  85- 
683,  85-684.  85-685.  85-686,  85-68:",  85- 
688  and  85-689— Mav  17,  1985. 

P  85-690  and  85-691— May  18.  1985. 
P  85-692.  85-693,  85-694,  85-695,  85- 
696.  85-697  and  85-698— May  19.  1985. 
ADDRESS:  Written  co.mments,  identified 
bv  the  document  control  number 
■  IOPTS-51564]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances.  Environmental  Protection 


Agency,  Rm.  E-201.  401  M  St.,  SW.. 
Washington  DC  20460.  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett. 
Premanufacture  .Notice  .Management 
Branch,  Chemical  control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611.  401  M  St.,  SW.,  Washington.  DC 
20460(202-382-3725) 
SUPPLEMENTARY  INFORMATION:  A 
nonsubstantive  change  in  the  prefixes  is 
being  initiated  for  information  published 
under  sections  5(d)(2)  and  5(h)(6)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
The  notices  will  contain  essentially  the 
same  information  but  the  prefixes  to  the 
specific  number  assignment  will  appear 
in  an  abbreviated  form.  Prefixes  under 
the  modified  format  will  use  the  letters 
'P'  (PM.\),  ■T"  (TMEA)  and  'Y" 
(POLYMER  EXE.MPTION).  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  pro\  ided  by 
the  manufacturer  on  the  P.Nl.Ns  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

F  85-662 

Manufacturer.  Hercules  incorporated. 

Chemical.  (G)  Organometallic 
polymer. 

Use /Production.  (G)  The  material  will 
be  used  to  remove  trace  levels  of 
impurities  from  gas  streams.  Prod,  range; 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
release  to  water. 

P  85-663 

Importer.  Confidential. 

Chemical.  (G)  Pjrrolopyrrol. 

Use/Import.  (G)  Additive  for  coatings 
and  polymers:  degree  of  containment 
will  be  open,  non-dispersive  and  highly 
dispersive.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  (Male  & 
female):  > 5,000  mg/kg;  Irritation:  Skin — 
Non-irritant.  Eye — Non-irritant;  Ames 
Test:  Non-mutagenic. 

Exposure.  Processing:  dermal, 
inhalation  and  ocular,  up  to  4-7  hrs/da. 

En  vironmental  Release/Disposal. 
Less  than  10  to  less  than  600  kg/yr 
released  to  air.  Disposal  by  primary 
treatment  plant  at  processing  site,  then 
to  navigable  waterway. 

F  85-664 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company.  Inc. 

Chemical.  (G)  reaction  product  of 
metallic  alkyls  and  polysiloxanes. 


L'sc  Production.  (G)  Catalyst.  Prod, 
range:  Confidential. 

Toxicity  Data.  Confidential. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  85-665 

.Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Compan\,  Inc. 

Chemical.  (G)  Reaction  product  of 
metallic  alkyls.  po!\  siloxanes  and 
titanates. 

Use/Production  (G)  Catalyst.  Prod. 
range:  Confidential. 

Toxicity  Data.  Confidential. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  85-666 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polyurethane. 

Use/Production.  (G)  Industrial 
coatings  polymer  Prod  range:  225.000- 
500,000  kg/yr. 

Toxicity  Data.  .No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  31 
workers,  up  to  8  hrs/da,  up  to  119  da/\T 

Environmental  Release  D:sposcl.  4  to 
180  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P 85-667 

Importer.  Confidential. 

Chemical.  (G)  Aliphatic  unsaturated 
aldehyde. 

Use/Import.  (G)  Ingredients  for  use  in 
consumer  products;  highly  dispersive 
use.  Import  range;  10-100  kg/yr 

Toxicity  Data.  Acute  oral;  >5  g  kg. 

Exposure  Processing:  dermal,  a  total 
of  6  workers,  up  to  2  hrs/da   up  to  20  da/ 

yr. 

Environmental  Release/Disposal.  No 
release. 

P6&-668 

Importer.  Sherex  Chemical  Company, 
Inc. 

Chemical.  (S)  Mixture  of  acetic  acid. 
2.2'.2",-(dodecylstannylidyne)  tris(thio)- 
tris  triisooctyl  ester  and  acetic  acid. 
2.2',-(dodecylstannylidyne)  bis{thio)-bis- 
,  diisooctyl  ester. 

Use/Import.  (S)  Industrial  thermal 
stabilizer  in  polyvinyl  chloride  and  vinyl 
chloride  copolymers  Prod  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Use;  dermal  and  inhalation. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 85-669 

Manufacturer.  Confidential. 
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Chemical.  (G)  Silylated  amino 
rarboxylate. 

Use/Production.  (C)  Anticoaiescing 
agent.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000  mg/ 
kg;  Acute  dermal:  >  2.000  mg/kg; 
Irritation:  Skin— ,Non-irritant.  Eye- 
Slight:  Bacterial  reverse  mutation  assay: 
.No  genetic  activity;  LCw  96  hr  (Fathead 
minnow):  >  1,000  part  per  million  (ppm); 
LCm  48  hr  (Daphnia  magna):  >  1,000 
ppm;  BOD;  Negligible. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  12  hrs/da.  up  to 
7  da/yr. 

Environmental  Release  Disposal. 
Less  than  0.1  to  55  kg  incinerated  with 
0.25  kg  disposed  of  by  landfill. 

P  85-670 

Manufacturer.  Polymer  .Applications. 

Chemical.  (S)  Tall  oil  rosin  propylene 
oxide  reaction  product. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  600  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  3  workers,  up  to  2  hrs/da,  up  to  3  da/ 

yr. 

Environmental  Release/Disposal.  No 
release  to  water. 

P  85-671 

Manufacturer  E.  I.  du  Pont  de 
.N'emours  and  Company.  Inc. 

Chemical  (G)  Reacted  modified 
cycloaiiphatic  diamine. 

Use- Production.  (G)  Open,  non- 
dispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers. 

Environmental  Release  'Disposal  No 
release.  Disposal  by  incineration. 

P  85-672 

Manufacturer  American  Cyanamid 
Company. 

Chemical  (G)  Thionocarbamate 
derivative. 

Use/Production.  (G)  Mineral 
processing  agent.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  574  mg/kg; 
Acute  dermal:  1,751  mg/kg;  Irritation; 
Skin — Non-irritant,  Eye — Negative; 
Ames  Test:  Negative  LC«  48  hr 
(Daphnids):  24  mg/L;  LCm  96  hr 
(Rainbow  trout):  14  mg/L;  LCso  96  hr 
(Bluegill  sunfish):  16  mg/L. 

Exposure.  Manufacture:  dermal,  a 
total  of  16  workers,  up  to  3  hrs/da,  up  to 
40  da/yr. 

Environmental  Release  Disposal.  0.2 
kg/batch  released  to  land.  Disposal  by 
publiclv  owned  treatment  works 
(POTW). 


P  85-673  I 

Manufacturer.  Confidential. 

Chemical.  (G)  Silylated  amino 
carboxylate. 

Use.  Production.  (G)  Anticoaiescing 
agent.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000 
fiy'KyS  Atuert  Stp^aX g  *2.000  mg/kg; 
Irritation:  Skin — Non-imtant.  Eye — 
Slight:  Bacterial  reverse  mutation  assay: 
No  genetic  activity;  LC«  96  hr  (Fathead 
minnow):  >  1.000  part  per  million  (ppm); 
LCjo  48  hr  (Daphnia  magna):  >  1.000 
ppm;  BOD:  Negligible. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  12  hrs/da,  up  to 
7  da/yr. 

En  vironnwntal  Release/Disposal. 
Less  than  0.1  to  55  kg  incincerated  with 
0,25  kg  disposed  of  by  landfill. 

P  85-674  I 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyester. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  21,000-27.200 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  42 
workers,  up  to  8  hrs/da,  up  to  8  da/yr. 

En  vironmental  Release  /Disposal. 
Trace  to  140  kg/batch  released  to  land. 
Disposal  by  incineration  and  landfill. 


rati 


P  85-675 

Manufacturer  Confidential. 
Chemical.  (G)  Aliphatic/aromatic 
polyester. 

Use.' Production.  (Cj  Industrial 
coatings  polymer.  Prod,  range:  30,000- 
60.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure  Manufacture  and 
processing:  dermal,  a  total  of  31 
workers,  up  to  3  hrs/da.  up  to  34  da/yr. 

Environmental  Release, 'Disposal.  3  to 
10  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P  85-676 

Manufacturer.  Confidential. 

Chemical.  (G)  Functional  polyester. 

Use/Production.  (G)  Binder 
component  for  a  commercial  coating. 
Prod,  range:  31.800-36.600  kg/yr. 

Toxicity  Data.  .No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  36 
workers,  up  to  8  hrs/da,  up  to  41  da/yr. 

Environmental  Release /Disposal.  1  to 
120  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P  85-€77  I 

Manufacturer  Confidential. 
Chemical.  (G)  Functional  polyether. 
Use/Production.  (G)  Polymer 
component  for  industrial  speciality 


applications  of  a  non-dispersive  nature. 
Prod,  range:  22,000-66,000  kg/yr. 

Toxicity  Data.  .\o  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  32 
workers,  up  to  8  hrs/da.  up  to  55  da/yr. 

Environmental  Release /Disposol  2  to 
90  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P  85-678 

Importer.  Confidential. 

Chemical.  (G)  Aryl  sulfonamide. 

Use/Import.  (G)  I'sed  in  the 
manufacture  of  thermal  paper.  Import 
range:  Confidential. 

Toxicity  Data.  Ames  Test:  .Non- 
mutagenic. 

Exposure.  Use:  dermal,  inhalation  and 
ocular. 

En  vironmental  Release/Disposal. 
Minimal  release.  Disposal  by 
incineration. 

P  85-679 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane. 

Use/Production.  (G)  Photopolvmer. 
Prod,  range:  1,000-3,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker,  up  to  8  hrs/da,  up  to  18 
da/yr. 

Environmental  Release /Disposal. 
Minor  waste  draining  product  released 
to  land. 

P  85-680 

Manufacturer.  Pennwalt  Corporation. 

Chemical.  (G)  1,1-Dimethylpropyl 
peroxyester. 

Use/Production.  (G)  Polymerization 
initiator,  curing  agent,  F*rod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential.  Disposal  by  plant 
wastewater  treatment  facility. 

P  85-681 

Importer.  Aldrich  Chemical  Company, 
Inc. 

Chemical.  (S)  1.2.7,8-diepoxyoctane, 

Use/Import.  (S)  Industrial 
intermediate.  Import  range;  Confidential, 

Toxicity  Data.  No  data  on  the  P.MN 
substence  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  3  workers,  up  to  1  hr/da,  up  to  1  da  / 

yr, 

Environmental  Release/Disposal. 
Undertermined  amount  of  release  to  air. 

P  85-682 

Manufacturer  The  Dow  Chemcial 
Company. 
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Cht'niical.  (C)  Vinyl  reactive 
plastici;;cr. 

Use  ^Production.  (G)  Open,  non- 
dispersive  use.  Prod,  ranj^e; 
Confidenlial. 

Toxicity  Datu.  Acute  oral:  >  2.000  mg/ 
kg;  Acute  dermal:  > 2.000  mg/kg. 
Irritation:  Skin — Moderate  to  sever, 
Eye — blight  to  niouerate. 

Exposure.  Manufacture:  dermal. 

Ell vironmental  Release  Disposal. 
Release  to  air  and  land  Disposal  by 
incineration,  landfill  and  navigable 
waterway  after  treatment. 

P85-e«3 

Manufacturer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Methacryloxy 
ethylacidphthaiate. 

Use/Production.  (S)  Industrial  and 
commercial  electronics  (solder  mask). 
Prod,  range:  60,000-120.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal. 
Disposal  by  navigable  waterway. 

P  85-684 

.Mcnufcrlurrr  Conndentinl. 

Chemical.  (G)  Aliphatic  polyester. 

Use/Production.  (G)  Polymer  used  in 
formulating  industrial  coating  Prod 
range:  75.000-200.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  36 
workers,  up  to  8  hrs/da.  up  to  52  da/yr. 

Environmental  Release/Disposal.  4  to 
150  kg/hatch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P 83-685 

Manufacturer.  Harshaw/Filtrol 
Partnership. 

Chemical.  (S)  Triethanolamine. 
compounded  with  boron  fluoride  (1:1). 

Use/Production.  (S)  Industrial  epoxy 
resin  catalyst.  Prod,  range:  2,200-3,000 
kg/yr. 

Toxicity  Data.  Acute  oral:  >500  mg/ 
kg;  Irritation:  Skin — Moderate.  Eye — 
Significant. 

Exposure.  Manufacture:  dermal,  a 
total  of  1  worker,  up  to  2  hrs/da,  up  to  30 
da/yr. 

Environmental  Release/Disposal.  1 
kg/batch  released  to  water. 

P  85-686 

Manufacturer.  Confidential. 

Chemical.  (G)  Aery  late  copolymer. 

Use/Production.  (G)  Dispersive  water 
tieatnient.  Prod,  range:  Confidential. 

Toxii  ity  Data.  Acute  oral:  >5.0  g/kg; 
Acute  dermal:  >2.0g/kg;  Iritation: 
Skin — slight.  Eye — Slight  to  moderate; 
LCSO  96  hr  (Bluegill  sunfish):  .560  mg/U 
Genotoxicity  report:  No  evidenc:e. 


Exposure.  Confidential. 
Environmental  Release/Disposal. 
Confidential, 

P  85-687 

.Manufacturer.  Conndential. 

Chemical  (G)  Acrviate  copolymer, 

Use/Productjon.  (G)  Dispers.ve  water 
treatment.  Prod,  range:  Confidential. 

Toxicity  Data  Acute  oral:  >5.0g/kg, 
Acute  dermal;  >2.0  g/kg;  Irritation: 
Skin — Slight.  Eye — Slight  to  moderate; 
LC50  96  hr  (Blue  gill  sunfish);  560  mg/L, 
Genotoxicity  report:  .No  evidence. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  85-688 

.Manufacturer  Confidential. 

Chemical.  (G)  Acrylate  copolymer. 

Use/Production.  (G)  Dispersive  water 
treatment.  Prod,  range:  Confidential. 

Toxicity  Data  cute  oral;  >  5.0  g/kg; 
Acute  dermal:  >2,0  g  kg.  Irritation: 
Skin — Slight,  Eye — Slight  to  moderate; 
LCso  96  hr  (Bluegill  sunfish);  560  mg/L; 
Genotoxicity  report;  No  evidence. 

Exposure.  Confidential, 

Environmental  Release/Disposal. 
Confidential. 

P 85-689 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate  copolymer, 

Use/Production.  (G)  Dispersive  water 
treatment.  Prod,  range;  Confidential. 

Toxicity  Data  A  cute  oral;  >5.0  g/kg; 
Acute  dermal:  >2.0  g/kg:  Irritation: 
Skin — Slight.  Eye — Slight  to  moderate; 
LC',f,  96  hr  (Bluegill  sunfish):  560  mg/L; 
Genotoxicity  report;  No  evidence. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  85-690 

Manufacturer.  AMSPEC  Chemical. 

Chemical.  (S)  Potassium  antimony 
tris-(ethanediol). 

Use/Production.  (S)  Industrial 
polyester  catalyst  and  guar  gum 
crosslinker.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral;  > 5,000  mg/ 
kg;  Irritation:  Skin — .Non-irritant,  Eve — 
Mild, 

Exposure.  Manufacture;  dermal,  a 
total  of  12  workers,  up  to  8  hrs/da,  up  to 
10  da/yr. 

Environmental  Release/Disposal.  No 
release  to  air.  water  and  land. 

P  85-691 

.Manufacturer  ConfidentiaL 

Chemical.  (G)  Metal  salt  of 
substituted  (dialkyl)bis(alkyl  succinate 
ester). 

Use/Production.  (G)  Petroleum 
additive.  Prod,  range:  Confidential. 


Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture  derma!  a 
total  of  14  workers 

En  I  -iron.rnenta!  Release  'Disposal. 
Less  than  10  kg,'batch  released  to  water 
Disposal  by  navigable  waterway, 

P  85-692 

Manufacturer  Eastman  Kodak 
Company, 

Chem'cai  (S)  7-(Diethylamino)-3-ll- 
oxo-3-phenyl-2-propenyl)-2H-l- 
benzopyran-2-one, 

L'se  Production  fG)  Photoinitiator, 
Prod,  range;  100-300  kgyr. 

Toxicity  Data  Acute  oral  (Male  S 
female):  >5,0  g/kg:  Irritation;  Skin — 
Slight;  Ames  Test;  .Not  mutagenic 

Exposure.  Manufacture  dermal  and 
inhalation,  a  total  of  6  workers,  up  to  0  5 
hr/da,  up  to  6  da/yr 

Environmental  Release.'DisposaL  .No 
release  Less  than  5  kgbafch 
incinerated 

P  85-693 

Manufacturer  .Ashland  Chemical 
Company. 

Chemical  (G)  Acrylated  urethane 
resin. 

Use/Production  (G)  Open,  non- 
dispersive  use.  Prod  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture;  dermal,  a 
total  of  9  workers,  up  to  3  hrs;  da,  up  to 
100  da/yr. 

Environmental  Release  Disposal. 
Trace  releases  to  air  with  0.1  \  to  land. 
Disposal  by  landfill. 

P  85-694 

.Manufacturer.  Confidential. 

Chemical.  (G)  2-propenoic  acid 
copolymer, 

Use/Production  (G)  .■\dditive  Prod, 
range;  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure  Manufacture  and 
processing;  dermal,  a  total  of  24 
workers,  up  to  10  hrs/da,  up  to  1-6  da/ 
\r. 

Environmental  Release/Disposal  3  to 
14  kg/batch  released  to  water  with  1  to 
6  kg/batch  to  land  Disposal  by  POTW 
and  incineration. 

P  85-695 

.Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate  copolymer. 

Use/Production.  (G)  Dispersive  water 
treatment.  Prod,  range;  Confidential, 

Toxicity  Data.  Acute  oral;  >  5,0  g/kg: 
Acute  derma!'  >2.0B/kg:  Irritation; 
Skin — Slight,  Eye — Slight  to  moderate; 
LCso  96  hr  iBluegiil  sunfishl  Between  720 
&  1.200  mg/L. 
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Exposure.  Confidential. 
Einimnmental  Release/ Disposal. 
Confidential. 

P8S-€96 

Munufacturer.  Confidential. 

Chemical.  (C)  Acrylate  copolymer. 

Use/Production.  (G)  Dispersive  water 
treatment.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral;  >5.0  g/kg: 
Acute  dermal:  >2.0g/kg;  Irritation: 
Skin— Slight.  Eye— Slight  to  moderate: 
LCso  96  hr  (Bluegill  sunfish):  Between  720 
&  1.200  mg/L. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  85-697 

Manufacturer.  Confidential. 

Chemical  (G)  Acrylate  copolymer. 

Use/Production.  (G)  Dispersive  water 
treatment.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0g/kg: 
Acute  dermal:  >2.0g/kg:  Irritation: 
Skin— Slight.  Eye— Slight  to  moderate; 
LCs<)  96  hr  (Bluegill  sunfish);  Between  720 
«.  1.200  mg/L. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  85-698 

Manufacturer  Confidential. 

Chemical.  (Gj  Acrylate  copolymer. 

Use  Production.  (G)  Dispersive  water 
treatment.  Prod,  range;  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.0g/kg; 
Acute  dermal;  >  2.0g/kg;  Irritation: 
Skin— Slight.  Eye — Slight  to  moderate: 
LC',0  96  hr  (Bluegill  sunfish |:  Between  720 
«>  1.200  mg/L. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

D.il.'ii   .M.irrh  25.  1985. 
Linda  .A.  Travers, 

1(  t;;!f; D:ri',  !,>r.  Information Mano'ltiment 
l)'.!S:or 

|FR  Dor  85-7, HO  Filed  3-2&-fl5;  8:45  dm] 
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IOPTS-59709;  FRL-2806-4) 

Certain  Chemicals;  Premanufacture 
Notice 

agency:  Environmental  Protection 
Agency  (EPA|. 

ACTION:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA|  requires 
any  person  who  intends  to  manuf.icture 
or  import  a  new  chemical  substances  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 


Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13.  1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11,  1984, 
(49  FR  46066)  (40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  P.MNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
two  such  PM.Ns  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Period: 

Y  85-34  and  85-35— April  4.  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett.  Chemical 
Control  Division  (TS-794).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-611.  401  M  St., 
SW..  Washington,  DC  20460,  (202-382- 
3725). 

SUPPLEMENTARY  INFORMATION:  A 

nonsubstantive  change  in  the  prefixes  is 
being  initiated  for  information  published 
under  sections  5(d)(2)  and  5(h)(6)  of 
TSCA.  The  notices  will  contain 
essentially  the  same  information  but  the 
prefixes  to  the  specific  number 
assignment  will  appear  in  an 
abbreviated  form.  Prefixes  under  the 
modified  fomat  will  use  the  letters  "Y" 
(POLYMER  EXEMI^ION),  -p-  (PMN) 
and  T"  (TMEA).  The  following  notice 
contains  information  extracted  from  the 
non-confidential  version  of  the 
submission  by  the  manufacturer  on  the 
exemption  received  by  EPA.  The 
complete  non-confidential  document  is 
available  in  the  Public  Reading  Room  E- 
107  at  the  above  address  between  8:00 
a.m.  and  4:00  p.m..  Monday  through 
Friday,  excluding  legal  holidays  . 

Y  85-34 

Manufacturer  Confidential. 

Chemical.  (G)  Calcium  salt  of-2- 
acrylamide-2-methyl-propanesulfonic 
acid  copolymer. 

Use/Production.  (G)  Additive.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  85-35  I 

Manufacturer.  Confidential. 

Chemical.  (G)  Alif^atic  polyester. 

Use/Production.  (G)  For  use  in 
separating  of  blood  components  as  in 
clinical  hematology.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data, submitted. 


Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  March  25,  1985. 
Linda  A.  Travers, 

.Acting  Director.  Information  Management 
Division. 

(FR  Doc  8S--341  Filed  3-28-85:  8:45  .im) 

BILLING  CODE  6560-S<MM 


(OPTS-59188;  FRL-2806-3] 

Certain  Chemicals;  Test  Marketing 
Exemption  Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSC.-X)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPAs  final  rule  published  in  the 
Federal  Register  of  May  13,  1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(hj(6)  of  TSCA,  announces  receipt  of 
two  applications  for  an  exemptions, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  each  of  the  exemptions. 

DATE:  Written  comments  bv  April  15, 
1985. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
■■|OPTS-59188|"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Chemical 
Information  Branch,  Information 
Mangement  Division,  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-4201.  401  M  Street  SW., 
Washington.  DC  20460.  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (T.S- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agencv.  Rni. 
E-en,  401  M  Street,  SW,  Washington, 
DC  20460,  (202-382-3725). 
SUPPLEMENTARY  INFORMATION:  A 
nonsubstantive  change  in  the  perfixes  is 
being  initiated  for  information  published 
under  sections  5(d)(2)  and  5(h)(6)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
The  notices  will  contain  essentially  the 
same  information  but  the  prefixes  to  the 
specific  number  assignment  will  appear 
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in  an  abbreviated  form,  ['refixes  under 
the  modified  format  will  use  the  letters 
■T"  (TMF.A), -P'  fPM\lund"V 
(POLYMER  EXEMPTION).  The 
following  notice  contains  information 
extracted  from  the  non-cnnfidenlinl 
version  of  the  submission  pruv  ided  by 
the  manufactures  on  the  TME  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
reading  Room  E-1U7  at  the  above 
address. 

T  85-31 

Clusp  of  Review  Period.  May  2. 1985. 

Manufacturer.  Confidential. 

Chemical.  (G)  Functional  acrylate 
type  polymer. 

Use  ^Production.  (G)  Industrial  paint 
ingredient.  Prod,  range:  82  (KK)  kg/B 
months. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  20  workers,  up  to  R  hrs/da.  up  to 
26da/yr. 

Er,v:runmriital  Helea-ii'/ Disposal.  2  to 
48  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

T  85-32 

Close  of  Review  Period  May  2.  1985 
Manufacturer.  CP  Chemicals. 
Chemical.  (S)  Lead  methanesulfonate. 

Use/Production.  (Si  Customer 
evaluation  as  an  improvement  on  other 


lead  salts  in  electroplating  operations. 
Prod,  range:  10.000  lbs/6-12  months. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture;  dermal  and 
inhal.ition.  a  total  of  25  workers,  up  to  40 
hrs/vvk  for  1  to  4  wks  each. 

Environmental  Release/Disposal.  No 
data  submitted. 

Diited:  March  25.  1985. 
Linda  A.  Travers. 

Actuig  Director.  Information  Management 

Division. 

|FR  Doc  R5-7M:  Filed  3-28-85:  8:45  am] 

BILLING  CODE  6Seo-SO-M 

IAAA-FRL-2807-21 

EPA  Master  List  of  Debarred, 
Suspended  or  Voluntarily  Excluded 
Persons 

AGENCY:  Environmental  Protection 

.Ayency. 

ACTION:  EPA  Master  List  of  Debarred, 

Suspended,  or  Voluntarily  Excluded 

Persons. 

summary:  40  CFR  32.400  requires  the 
Director.  Grants  Administration 
Division,  to  publish  in  the  Federal 

Register  each  calendar  quarter  the 
ncinies  of.  and  other  information 
concerning,  those  parties  debarred. 
suspended,  or  voluntarily  excluded  from 


participation  m  EPA  assisted  programs 
by  EPA  action  under  Part  32.  Assistance 
(grant  and  cooperative  agreement) 
recipients  and  contractors  under  EF.^ 
assistance  awards  may  not  initiate  new 
business  with  these  firms  or  individuals 
on  any  EPA  funded  activitiy  during  the 
period  of  suspension,  debarment,  or 
voluntary  exclusion 

This  short  list  contains  the  names  of 
those  persons  who  have  been  listed  as  a 
result  of  EPA  actions  only.  It  is  provided 
for  general  informational  purposes  only 
and  IS  not  to  be  relied  on  in  determining 
a  person's  current  eligibility  status.  A 
comprehensive  list,  updated  weekly,  is 
available  in  each  Regional  Office 
Inquiries  concerning  the  status  of  any 
individual,  organization,  or  firm  should 
be  directed  to  EPAs  Regional  or 
Headquarters  office  for  grants 
administration  that  normaily  serves  \ou. 

DATE:  This  short  list  is  current  as  of 
Mdrch  Zl.  1985- 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Dawkins.  of  the  EP.A  Compliance 
Staff,  Grants  Administration  Division,  at 
(202)  475-8025. 

Dated  March  22  1985 
Harvey  G.  Pippen.  jr.. 

Director.  Grants  Administration  Division 
(PM-216). 


EFA  Master  ls'  of  Debarred,  Suspended  and  voluntarily  Excluded  Persons 


Nam«  and  tunsdiction 


File  No         Status 


FfOfn 


Grounds 


A  C  Lawrence  Leattief  Co  .  Inc  (Oanxafs.  MA). 

Aorje'scy^   Scott  fWatnui  C/eev   CA) _ 

Asrrtanrt-iAarren.  tnc  (McMtnvitie   IH). 

Atlas  Prf^;re&s.ng  Corp  i»^ancwama  City.  CA^ 

Avenll    Ernest    Jr    (Pofl  Mye^S    FL)  „, 

Bartier,  Laweoce  (Mazeiwood,  NC). 


Bowe  Waisn  a  Assooales  Inc  (MolviHe.  NY) 

Crolt  William  A   (Madison  Wl)  _ 

Dakota  Confactioq  Cera  (Sou»  falls.  SO) _ 

Dellinget   Theodoce  C   iMo'"oe.  NC) 

Effictieili.  Aogeio  j   iCar^oef-   NJ/   „ 

Gatwy,  Matif  iNorwipo"  N*!  _..._„. „ 

GoodspeeO  Roben  (Nonn  Hampton.  NH) 

Harry  Johnson  Pijmbinq  Co  .  Inc  (WaMa  Walla.  WA) 

Herberl  G  Whyte   Associates.  Inc   (Gary.  IN) , 

Herring,  Donald  A   (Wilson  NC)   

Hunter,  James  C  iGaro»-na  C^i     .... 

Insulaton  Specia'i'v  S  Si,pp!y,  inc  (Cleveland.  OH) 

JacKson   Maniy  (San  Jose  CA)    _ 

Johnson,  Mark  (Walla  WaBa.  WA) 

Johnson.  Ricr.afd  iMmsdaie   Nh)     „ 

Krueger,  Joseph  (Cleveland  OH)     _ 

L  A.  Reynolds  Co  (Winston  Salem.  NQ 

Lee.  Hertjert  P .  in  (Sumter.  SO) 

Long.  Harold  Delmar  (Los  Gatos,  CA),  ,._ _ 

Marshall   Weymtxitti  (GkHjcesler   MA)     _ „ 

Moofetiea']   Oenms  L  iGra-ntevitie   SC)   _ _ 

Municipal  &  Industrial  Pipe  Services.  Ltd  (Douglasville,  GA) 


Newman,  Fred  M   (Vienna.  VA)  , „ 

Newman,  Richard  Go'don  (Pierre.  SD)     . . 

Post  Tensioning  Service  Corp  (Saratoga.  CA) 

Reynolds,  Jon  R   iWmston  Salem  NC)  _ 

RiChrT»ond,  ElwooO  P    iGrand  Forks   N0).._ 

Richmond  Engineering,  Inc   iGiand  Forks,  ND) 

Richmond,  Lioyde  W    Jr  (Grand  Forks  NO)     

Rolhrock  ConsUuclion,  tnc    (MurreltS  inlet.  NC) 

Rolhrock   Sieve  D   (Murrelis  Inlet.  NC) _ „ 

Shepherd   Frank  A   (Savannah  TN) 

Stone.  Francis  ISwanzey  NH) „ „.. 

Suburban  Grading  &  oniitjes.  Inc  (Norto*.  VA) 


83-0007-00 

83-0004-01 

82-O40t 

83-0050-00 
83-0066-06 
83-0007-05 
83-0040-00 
83-0047-00 
85-0002-00 
84-0012-01 
83-0040-04 
83-0040-02 
83-0007-02 
83-0060-00 
82-0501 
83-0044-01 
83-0002-02 
84-0025-00 
83-0048-02 
83-0060-01 
83-0007-03 
84-0025-01 
83-0036-00 
84-0013-01 
83-0050-01 
B3-OO07-O1 
84-0006-01 
82-0601 
82-0408 
63-0072-01 
83-0041-00 
83-0001-00 
83-0036-01 
83-0006-01 
83-0006-00 
83-0006-02 
83-0064-00 
83-0064-01 
83-0046-01 
83-0007-04 
83-0022-00 
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EPA  Master  List  of  Debarred,  Suspended  and  voluntarily  Excluded  Persons— Continued 


Name  and  lunsdiction 


File  No 


Slalus  ' 


Tucliaf  Bros  Contracting  Co  (Pell  City  Al) 

Tuckw   HaroW  Ray  (Petl  City,  AL) 

Tuclief   Kenneth  W(   IPoH  OTy,  AL) 

Vandeftmrsl  WiHiam  (Saratoga.  CA) 

Wa«n,  Cftanes  T  (Huntington  Bay  NV) 

Aaistad,  Memu  (Muntmgtijn  Beach.  CA) 

Whyte,  Hefben  G   iCiary   IN) 

t^*\.  DavK)  (Doogiasville,  GA) „ , 


Win.  Gordon  0  (DougiasWIe,  GA),. 
W(»i.  Judrth  C  (Doogiasville  GA)  ... 

Womac*  Jerry  T  (Norto*.  VA) 

2e<gler  Beaty  Steverra         


'  0  =  DeJaarred  S  -  Suspended  VE     voiuniariiy  E«ctuded 
|FR  Doc.  8&-7543  Filed  3-28-85;  8:45  am) 

MLUMQ  COOC  aSfiO-SO-M 


IER-FRL-2805-6) 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  11, 1985  through  March 
15.  1985  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  theClean  Air  Act  and  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  as  amended.  Requests  for  copies  of 
EPA  comments  can  be  directed  to  the 
Office  of  Federal  Activities  at  (202)  382- 
5075/76.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (EISs)  was  published  in 
Federal  Register  dated  October  19, 1984 
(49  FR  41108). 

Draft  EISs 

ERP  No.  D-AFS-F65010-MN.  Rating 
LO.  Superior  Natl  Forest  Land  and 
Resource  Mgmt.  Plan,  MN  SUMMARY: 
EPA's  review  of  the  DEIS  did  not 
identify  any  significant  environmental 
impacts  requiring  changes  to  the 
proposed  project. 

ERP  No.  DS-AFS-J65103-MT.  Rating 
EC2,  Lewis  and  Clark  Nafl  Forest  Land 
and  Resource  Mgmt.  Plan,  Wilderness 
Designation.  MT.  SUMMARY:  EPAs 
environmental  concerns  are  centered 
around  potential  water  quality  impact 
associated  with  the  Forest  Service's 
plans  to  increase  timber  harvest  in 
presently  unroaded  higher  watersheds. 
EPA  believes  careful  pre-planning  and 
extensive  water  quality  monitoring  is 
necessary  to  prevent  water  quality 
damage.  The  DEIS  has  insufficient 
information  on  the  extent  of  the  water 
quality  monitoring  planned  by  the  Forest 
Service. 

ERP  No.  DS-AFS-I65111-MT,  Rating 
EC2,  Flathead  Natl  Forest  Land  and 
Resource  Mgmt.  Plan,  MT.  SUMMARY: 
The  EIS  indicates  water  quality  will  be 


83-0061-00 

83-0061-02 

83-0061-01 

83-0001-01 

83-0040-01 

83-0003-03 

82-0501 

82-0601 

82-0408 

82-0408 

82-0408 

83-0022-01 

83-0045-01 


From 


Nov.  26,  1984.. 
...-.do 


..._.do 

Julys.  1983 
Apt   14.  1983  . 
June  27,  1983 
Oct  20,  1982 
Oct  7,  1982 


1962.. 


Dec  7. 

(Jo 

Mar  29,  1983  . 
Juty  15.  1983  . 


degraded  and  that  not  all  adverse 
impacts  can  be  mitigated.  Insufficient 
information  is  provided  for  an  accurate 
assessment  of  the  water  quality  impacts 
of  the  proposed  plan,  EPA  has 
recommended  that  the  Northern  Region 
forest  planning  guidance  for  sediment 
production  and  water  quality 
consideration  be  incorporated  into  the 
final  plan  and  that  increased  water 
quality  monitoring  be  undertaken  to 
provide  the  data  base  to  validate 
sediment  models,  and  assess  the 
impacts  of  forest  activities  upon  water 
quality. 

ERP  No.  D-AFS-I85134-WY,  Rating 
EC2,  Medicine  Bow  Nafl  Forest  and 
Thunder  Basin  Nafl  Grassland,  Land 
and  Resource  Mgmt.  Plan.  WY. 
SUMMARY:  EPA  believes  that  the 
proposed  forest  plan  alternative 
(Alternative  A),  with  corrective 
measures,  provides  an  environmentally 
acceptable  forest  and  rangeland 
management  program.  EPA  has 
expressed  concerns  regarding  the 
management  of  such  activities  as  timber 
harvesting,  road  construction,  grazing, 
and  recreational  development  in 
relation  to  water  quality,  soils,  riparian/ 
wetland  areas  instream  flows  and 
fisheries.  To  meet  these  concerns.  EPA 
has  requested  additional  impact 
analysis,  and  further  development  of 
management  direction  for  individual 
and  cumulative  impact  assessment,  best 
management  practices,  watershed 
planning,  monitoring,  project-specific 
NEPA  complaints  and 
intergovernmental/public  coordination. 

ERP  No.  DS-AFS-L61059ID.  Rating 
EC2,  Meadows  Unit  Land  Use  Plan, 
Payette  Nafl  Forest.  ID.  SUMMARY: 
EPA  requested  additional  information 
concerning  nlivestock  control  and 
wildlife  passage  facilities  associated 
with  the  proposal.  Also,  expanded 
discussion  of  sedimentation  analyses 
was  requested,  specifically  in 
conjunction  with  decreased  stream 
flows.  Finally.  EPA  requested  that  the 
final  supplement  address  the  proposal's 
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Apr.  13.  1986  . 
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relationship  to  other  potential 
hydropower  projects  and  potential 
impacts  on  land  and  water  uses  in  the 
forest. 

ERP  No.  D-BLM-K01003-NV,  Rating 
E02.  Mt.  Hope  Molybdenum  Open  Pit 
Mine/Ancillary  Facilities,  Operation. 
Land  Acquisition,  Right-of-Way  and 
Plan  Approval,  Shoshone-Eureka 
Resource  Area,  Battle  Mtn.  District,  NV. 
Summary:  EPA  has  identified  objections 
to  the  project  based  on  potential 
degradation  to  groundwater  and 
inadequacies  in  the  air  quality  analyses. 
Additional  analyses,  monitoring  and 
mitigation  measures  were  recommended 
for  inclusion  in  the  FEIS. 

ERP  No.  D-BLM-K61068-AZ,  Rating 
EC2,  Phoenix/Kingman  Resource  Areas. 
Wilderness  Study  Areas,  Designation, 
AZ.  Summary:  EPA  expressed  concerns 
and  requested  clarification  of  the 
criteria  ELM  uses  to  declare  lands 
suitable  for  wilderness  recommendation, 
further  analysis  of  the  impacts  to  air  and 
wafer  quality  from  not  designating  these 
lands  as  wilderness  and  further 
discussion  on  potential  pesticide  uses. 

ERP  No.  D-FHW-L40144-OR,  Rating 
EC2.  Kuebler  Blvd,— Cordon  Road 
Improvements,  S.  Commercial  St.  to  N. 
Santiam  Hwy.,  OR.  Summary:  EPA 
requested  that  an  expanded  wetland 
impact  discussion,  including 
consideration  of  habitat  functional 
values  in  addition  to  acreages,  be 
included  in  the  FEIS.  Evaluation  of 
additional  noise  mitigation  measures  for 
certain  areas  was  also  requested.  EPA 
indentified  Kuebler  Blvd.  alternative  3. 
and  Cordon  Road  alignment  options  B  or 
C,  as  environmentally  preferred. 

ERP  No,  D-NRC-D0OG0&-PA.  Rating 
EC2.  Beaver  Valley  Power  Station  Unit 
2,  Operating  License,  PA.  Summary:  EPA 
wrote  to  NRC  expressing  several 
concerns  regarding  water  quality,  air 
quality,  radiation  issues,  and 
decommissioning. 

ERP  No.  D-USN-K11028-AZ,  Rating 
EC2.  Joint  Guayule  Rubber  Program, 
•  Agricultural  Operations,  Gila  River 
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Indian  Reservation,  AZ.  Summary;  EPA 
found  that  the  DEIS  did  not  adequately 
address  contamination  of  drinking  water 
supplies  by  pesticides,  herbicides, 
nitrogen  fertilizers,  or  saline  imported 
water  that  the  agricultural  operation 
would  require.  Other  issues  included 
monitoring,  mitigation  measures  and 
cumulative  project  impacts. 

Final  EISs 

ERP  No.  F-CDB-K89035-CA,  Project 
Delphi,  Office  and  Commercial 
Development.  CDBG,  C.A.  Summary: 
EPA  expressed  its  concern  that  air 
quality  mitigation  measures  were  not 
firmly  committed  to  in  the  FEIS.  EPA 
recommended  that  the  ROD  contain  firm 
commitments  to  implement  these 
measures,  especially  because  air  quality 
modeling  predicted  a  worsening  of  air 
quality  (CO)  in  the  area. 

ERP  No.  FS-COE-G32048-LA. 
Mississippi  R.  Bank  Restoration.  Baton 
Rouge  to  the  Gulf  of  Mexico,  LA. 
Summary:  EPA  has  not  identified  any 
potential  environmental  impacts 
requiring  substantive  changes  to 
proposal. 

ERP  No.  F-NRC-G06006-LA. 
Riverbend  Station  Nuclear  Power  Plant. 
Unit  1,  Operation  License,  LA.  Summary: 
The  FEIS  responded  to  EF'A's  comments 
on  the  DEIS  and  we  have  identified  no 
new  issues  of  concern  regarding  the 
project. 

ERP  No.  F-SCS-G36117-TX.  Big  Creek 
Watershed  Flood  Control  and  Soil 
Conservation  Project,  TX.  Summary:  The 
FEIS  adequately  responds  to  EPA's 
comments  made  on  the  DEIS  and  no 
new  issues  of  concern  were  identified 
with  regard  to  the  proposed  action. 

ERP  No.  F-US.\-C11004-NY, 
Battleship  Surface  Action  Group 
Homeport.  C/0,  Staplcton— Ft. 
Wadsworth  Compl(?x,  Boston  Army 
Base,  Quonset  Pt./Davisville  Pier  One 
and  Davisville  Landfill  Bulkhead.  RL  NY 
and  MA.  Summary:  EP.A  found  the  FEIS 
addressed  a  majority  of  EPA's  concerns. 
The  two  remaining  issues  involve 
hazardous  waste  management  and  air 
quality  impacts. 

Section  309  Referral 

ERP  No.  RS-COE-A86209-00,  COE 
Procedures  for  Implementating  the 
National  Environmental  Policy  Act. 
Summary:  EPA  determined  that  Army's 
proposed  revisions  to  the  COE  NEPA 
implementating  regulations  would  have 
unacceptable  effects  on  the  quality  of 
the  environment.  Pursuant  to  Section  309 
of  the  Clean  Air  Act,  EPA  has  referred 
this  matter  to  the  Council  on 
Environmental  Quality  (CEQ)  and 
requested  the  Army  take  no  action  until 
CEQ  arts  upon  this  referral. 


EPA's  concerns  include: 

(1)  The  proposed  restriction  of  the 
scope  of  the  Corps  .NEPA  review  of 
regulatory  actions; 

(2)  The  proposed  restrictions  of 
analysis  of  alternatives: 

(3)  Proposed  restrictions  in  the 
information  and  participation 
opportunities  for  other  Federal,  state 
and  local  governments  and  the  public: 
and 

(4)  Deletion  of  current  requirements 
regarding  environmental  monitoring  and 
mitigation. 

Amended  Notice 

The  following  project  should  have 
appeared  in  the  February  1, 1985  FR 
report, 

ERP  No.  FS-COE-C36032-NY. 
Consesus  Lake  Flood  Damage 
Reduction,  NY.  Summary;  EPA  does  not 
anticipate  any  significant  adverse 
environmental  impacts. 

Dated:  Mdrch  26, 1985. 
Allan  Mirsch, 

Director.  Office  of  Federal  Activities. 
(FR  Doc  85-7620  Filed  3-28-85:  8:45  am] 

BILLING  CODE  6&eO-SO-M 

IER-FRL-2805-5] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency 

Office  of  Federal  Activities,  General 
Information  (202)  382-5073  or  (202)  382- 
5075. 

Availability  of  Environmental  Impact 
Statements  filed  March  18, 1985  through 
March  22, 1985,  pursuant  to  40  CFR 
1506.9. 

EIS  No.  850105,  Draft.  SCS,  LA.  West 
Franklin  Watershed  Multipurpose 
Plan,  Franklin  and  Richland  Parishes, 
Due:  May  13.  1985.  Contract:  Harry 
Rucker  (318)  473-7751. 

EIS  No.  830106,  Draft.  SCS,  MS, 
Tallahaga  Creek  Watershed  Flood 
Protection  Plan.  Winston,  Choctaw 
and  Neshoba  Counties,  Due;  May  13, 
1985,  Contact:  A.E.  Sullivan  (601)  960- 
5205. 

EIS  No.  850107,  Final.  FHW,  TX,  Farm  to 
Market  Road  317  Loop  Construction, 
Henderson  County,  Due;  April  29, 
1985,  Contact:  Gamaliel  Olvera  (512) 
482-5988. 

EIS  No.  850108,  Draft,  AFS,  WI, 
Chequamegon  National  Forest,  Land 
and  Resource  Management  Plan,  Due: 
July  5, 1985,  Contract:  John  Wolter 
(715)762-2461. 

EIS  No.  850109,  Draft,  BLM.  CA,  NV. 
Eagle  Lake-Cedarville  Resource  Area, 
Wilderness  Study  Area,  Designation, 


Lassen  Co.,  CA,  Washoe  and 
Humboldt  Cos..  NV.  Due:  June  27, 
1985.  Contact;  C  Rex  Cleary  (916) 
257-5381. 

EIS  No.  850110,  Final.  FHW.  MD,  MD- 
43/VVhitemarsh  Boulevard  Extension, 
1-695, ''Baltimore  Beltway  to  1-95  and 
US  1  Improvements.  1-695  to  north  of 
Silver  Spring  Road.  Baltimore  County, 
Due:  April  29,  1985.  Contact;  Edward 
Terry  (301)962-4011. 

EIS  .No.  850111.  Final,  USN.  CA.  Port 
Chicago  Highway.  Main  Street  and 
W  aterfront  Road.  Explosive  Safety 
Closure.  .Naval  Weapons  Station, 
Contra  Costa  County.  Due;  April  29. 
1985,  Contact;  .Mr,  Dana  Dokom.oto 
(415)877-7573. 

EIS  No,  850112,  Draft,  COE,  LA,  MS. 
Slidell-Pearlington  Flood  Control  Plan, 
Pearl  River  Basin.  St.  Tammany 
Parish.  LA  and  Hancock  County.  MS, 
Due.  May  13.  1985.  Contact:  Maryetta 
Smith  (601)  634-5433. 

EIS  No.  850113.  Draft,  FHW,  OR.  Lester 
Avenue/I-205  Interchange 
Construction  and  Improvements, 
between  Sunnyside  Road  and  Foster 
Road  Interchanges,  Clackamus 
Countv,  Due;  May  24,  1985.  Contact: 
Dale  VVilken  (503)  39&-5749, 

EIS  No.  850114.  Draft.  AFS.  MT  ID, 
Bitterroot  .National  Forest.  Land  and 
Resource  Management  Plan,  Missoula 
and  Ravalli  Counties.  MT  and  Idaho 
County.  ID,  Due:  July  15.  1985. 
Contact:  Robert  Morgan  (406)  363- 
3131. 

Amended  Notice 

EIS  No.  850093.  Final  FHW.  KY.  US  27/ 
Nicholasville  Bypass  Contruction. 
Jessamine  County,  Published  FR  3-15- 
85 — Officially  retracted  due  to 
noncompliance  of  distribution 

EIS  No.  850099.  Draft,  MMS,  AK,  1986 
Norton  Basin.  OCS,  Oil  and  Gas  Sale 
No,  100.  Lease  Offering,  Due  May  14, 
1985,  Published  FR  3-22-85— Review 
extended. 

EIS  No  850085.  Draft.  BIA.  NM,  Norton- 
Tesuque  115  kV  Overhead 
Transmission  Line  and  Substation. 
Right-of-Way  Permit  and  Approval, 
Santa  Fe  County.  Due:  May  20,  1985, 
Published  FR  3^8-85— Review- 
extended. 

EIS  No.  850088.  Draft.  BLM.  BIA,  NM, 
Jackpile-Paguate  Uranium  Mine 
Reclamation  Plan.  Cibola  County. 
Due.  June  6.  1985.  Published  FR  3-22- 
85 — Review  extended, 

EIS  No.  850065.  Draft.  U.MT.  CA,  San 
Diego  East  Urban  Corridor 
Transportation  Improvement.  San 
Diego  County.  Due:  April  8.  1985, 
Published  FR  3-22-85— Erroneously 
extended  until  April  18.  1985 
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EIS  No.  840502.  Draft.  AFS.  VV  V. 

Mi)n()j>.iheld  .Witional  FuresI  Linti  und 
Ri'source  MiinajJemt-nl  Plun.  Dun:  .May 
1.  1985,  Puhlishcti  FR  12-21-84— 
Rfviuw  (.'xtended. 

U.iled.  .Sliir(;h26.  1985. 

Allan  Hirsch, 

Diri-i  for.  Oificp of Frdrml Acthitii^s. 
[VR  Di.c  85-7054  Filed  3-28-«5:  8:45  nni| 

BILLING  CODE  6S6O-S0-M 


I 

Federal  Register  /  Vol.  50.  .No.  61   /  Friday,  M.irch  29,  1905  /  .Notices 


I OPP-00200-.  FRL-2809-3 1 

FIFRA  Scientific  Advisory  Panel; 
Partialty  Closed  Meeting 

agency:  F.nvin)nmcntal  Prntcction 
.Agency  (KPAJ. 

ACTION:  Notice. 


SUMMARY:  There  will  be  a  2-day  meeting 
oi  lh(>  F('(i(Tal  Insecticide.  Fiin^ii  i<ie. 
.ind  Rodenticide  Act  (FIFRA)  Scif-ntific 
Advisory  Piinel  (SAP)  to  review:  u  set  uf 
scientific  issues  begin  considered  by  the 
Aj^ency  in  connection  with  the  Special 
Review  on  dicofol;  a  final  interpretive 
section  6(a)(2)  rule  containins  najyjins 
crileri.i  for  certain  types  of  studies:  a  list 
of  approximately  50  inert  ingredients  of 
loMcological  concern:  certain  aspects  of 
Ihe  Tolerance  Assessment  System:  and 
a  Standard  Evaluation  Procedure  begin 
promulgated  by  the  Office  of  Pesticide 
Pmgr.ims  (OPP).  The  Panel  will  meet  in 
executive  session  (i.e.,  in  a  closed 
meeting)  for  the  first  part  of  the  morning 
of  April  Hi.  The  meeting  will  be  open  to 
Ihe  public  beginning  at  approximately 
10:(X)  am.  April  Iti  until  atijournment  on 
April  17. 

DATES:  Thursday  and  VVednesdav.  April 
16  and  17.  19H5,  from  fl:,30  a,m.  to  5  p.m. 
e.K.h  (i,i\ 

ADDRESS:  The  meeting  will  be  held  at: 
Holiday  Inn— Rosslyn,  18,i0  Fort  Myer 
Uri\  e.  .Arlington,  VA  222m  (703-522- 
04(X)). 

FOR  FURTHER  INFORMATION  CONTACT: 

ny  mail:  Philip  H.  Gray,  jr..  Executive 
Secretary.  FIFRA  Scientific  Advisory 
P.incI,  Office  of  Pesticide  Programs 
!TS-7W,C).  401  .Vt  St.,  SVV.. 
Washington,  D.C.  20460. 

Office  location  and  telephone  number- 
Rm.  1117,  Crystal  Mall  No.  2, 
.Arlington,  VA  (703-557-7096). 

SUPPLEMENTARY  INFORMATION: 

.\.  Reason  for  Closed  Meeting 

Sf(  tion  lO(ii)  of  the  Feder.il  Advisory 
(.'ummittee  Act  (FACA)  provides  that  ,in 
advisory  committee  meeting  may  be 
closed  to  the  public  "in  act.ordance  with 
subsection  (c)  of  section  5521)  of  Title  5." 


A  portion  of  the  April  16,  1985,  meeting 
of  the  Scientinc  Advisory  Panel  is  being 
closed  because  of  the  conndential 
nature  of  the  material  to  be  considered 
during  this  portion  of  the  meeting.  A 
written  determination  that  the  meeting 
shall  be  closed  was  made  by  the 
Administrator  on  March  22,  1985, 
pursuant  to  section  10(d)  of  FACA  for 
the  following  reason:  OPP  has  prepared 
a  list  of  approximately  50  inert 
ingredients,  contained  in  certain 
pesticide  formulations,  which  are  of 
toxicological  concern  to  EPA.  OPP 
wishes  to  have  the  SAP  review  this  list 
to  determine  suitability  of  the 
ingredients  listed  therein  for  special 
regulatory  treatment  due  to  their 
toxicological  properties.  However,  many 
of  these  ingredients  which  are  not 
required  to  be  listed  on  the  pesticide 
label  may  be  considered  to  l)e  trade 
secrets  under  section  10  of  FIFRA,  and 
thus  are  classified  as  Confidential 
Business  Information,  likewise  exempt 
from  public  disclosure  under  section 
10(d). 

No  documents  are  available  at  the 
present  time  inasmuch  as  the  list  of 
inerts  is  classified  Confidential  Business 
Information.  The  Agency  intends  to 
m.ike  a  verbatim  transcript  of  the 
portion  of  the  meeting  on  inerts.  If,  upon 
review  of  the  transcript  regarding  the 
inerts  discussion,  EPA  should  determine 
that  any  portions  of  the  transcript  do  not 
contain  exempt  material,  EPA  will  make 
those  portions  of  Ihe  transcript  available 
to  the  public. 


B.  Agenda  Topics 

The  agenda  for  this  meeting  is: 

1.  A  list  of  approximately  50  inert 
ingredients  in  pesticide  formulations 
which  the  Agency  considers  to  be  of 
toxicological  concern, 

2.  The  proposed  decision  options 
being  considered  by  the  Agency  to 
conclude  the  Special  Review  on  dicofol. 
In  the  dicofol  Position  Document  2/3, 
published  in  the  Federal  Register  of 
October  10,  1984  (49  FR  39820),  the 
Agency  proposed  to  cancel  all  uses  of 
the  pesticide  because  the  adverse 
environmental  effects  outweighed  the 
benefits  of  use.  The  Panel  will  review 
the  proposed  decision  and  address  the 
following  topics: 

a.  The  Agency's  assessment  of  the 
adverse  environmental  effects  of  the 
DDTr  contaminants  of  dicofol. 

b.  The  Rohm  and  Flaas  Company's 
proposal  to  lower  the  DDTr 
contamination  level  in  its  technical 
products  to  0.1  percent, 

c.  The  EPA  Carcinogen  Assessment 
Croup's  evaluation  of  the 


carcinogenicity  of  dicofol.  DDT,  DDE, 
and  DDD. 

3.  A  final  interpretive  rule  under 
section  6(a)(2)  of  FIFRA  governing 
registrant  submission  of  additional 
information  pertaining  to  unreasonable 
adverse  effects. 

4.  A  review  of  two  aspects  of  the 
Tolerance  Assessment  System: 

a.  The  food  consumption  data  base 
and  its  management. 

b.  Procedures  for  estimating 
anticipated  pesticide  residues  on  food. 

5.  A  Standard  Evaluation  Procedure 
(SEP)  being  promulgated  by  the  Office  of 
Pesticide  Programs'  Hazard  Evaluation 
Division,  The  SEP  is  entitled,  "Toxicity 
Potential:  Guidance  for  Analysis  and 
Evaluation  of  Sub-Chronic  and  Chronic 
Exposure  Studies. " 

6.  Completion  of  any  unfinished 
business  from  previous  Panel  meetings, 

7.  In  addition,  the  Agency  may  present 
status  reports  on  other  ongoing 
programs  of  the  Office  of  Pesticide 
Programs. 

Copies  of  documents  relating  to  item  2 
above  may  be  obtained  by  contacting; 
Bruce  Kapner,  Registration  Division 
(TS-767C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  711.  Crystal  Mall  No.  2.  1921 
Jefferson  Davis  Highway.  Arlington. 
VA,  (703-557-7400). 
Copies  of  documents  relating  to  item  3 
above  may  be  obtained  by  contacting: 
Janet  Auerbach,  Registration  Division 
(TS-767C),  Office"^of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington, 
D.C.  20460. 
Office  location  and  telephone  number: 
Rm.  1114,  Crystal  Mall  No.  2.  1921 
Jefferson  Davis  Highway,  Arlington, 
VA.  (703-557-0592). 
Copies  of  documents  relating  to  item  4 
above  may  be  obtained  by  contacting: 
Christine  Chaisson,  Hazard  Evaluation 
Division  (TS-769C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
D,C.  20460. 
Office  location  and  telephone  number: 
Room  821,  Crystal  Mall  No.  2. 
Arlington,  VA,  (703-557-7351). 
Copies  of  documents  relating  to  item  5 
above  may  be  obtained  by  contacting: 
Stephen  Johnson,  Hazard  Evaluation 
Division  (TS-769C).  Office  of  Pesticide 
Programs,  Environmental  Pr<itection 
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Agency.  401  M  St.,  SVV.,  Washington, 

DC.  20460. 
Office  location  and  telephone  number: 

Rm.  1124,  Crystal  Mall  No.  2,  1921 

Jefferson  Davis  Highway,  Arlington. 

VA.  (703-557-7695). 

Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 
Philip  H.  Gray.  Jr.  at  the  address  or 
phone  listed  above  to  be  sure  that  the 
meeting  is  still  scheduled  and  to  confirm 
the  Panel's  agenda.  Interested  persons 
are  permitted  to  file  such  statements 
before  the  meeting,  and  may,  upon 
advance  notice  to  the  Executive 
Secretary,  present  oral  statements  to  the 
extent  that  time  permits.  All  statements 
will  be  made  part  of  the  record  and  will 
be  taken  into  consideration  by  the 
Panel.  Persons  wishing  to  make  oral 
and/or  written  statements  should  notify 
the  Executive  Secretary  and  submit  10 
copies  of  a  summary  no  later  than  April 
9,  1985,  in  order  to  ensure  appropriate 
consideration  by  the  Panel. 

Dated:  March  27,  1985. 
John  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

|KR  Doc.  85-7699  Filed  3-2ft-fl,i;  8:45  am) 
BILLING  CODE  6&60-S0-M 


[OPTS-53070;  FRL-2807-11 

Premanufacture  Notices;  Monthly 
Status  Report  for  January  1985 

agency:  Environmental  Protection 

Agency  (EPA). 
action:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 

Substances  Control  Act  (TSCAl  requires 
EPA  to  issue  a  list  m  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMN'sj  pending 
before  the  Agency  and  the  PMNs  for 
which  the  review  period  has  expired 
since  publication  of  the  last  monthly 
summary  This  is  the  report  for  January 
198,5. 

DATE:  Written  comments  are  due  no 
later  than  30  days  before  the  applicable 
notice  review  period  ends  on  the 
specific  chemical  substance. 
Nonconfidential  portions  of  the  PMN's 
may  be  seen  in  Rm.  E-107  at  the  address 
below  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

address:  Written  comments,  identified 
with  the  document  control  number 
"lOPTS-53070r'  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS--93).  Information 


Management  Division.  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-201,  401  M  Street,  SW.. 
Washington,  DC  20460,  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendv  Cleland-Hamnett.  Chemical 
Control  Division  (TS-794|,  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-613.  401  M 
Street.  SW.,  Washington,  DC  2n4fiO. 
(202-382-3-25). 

SUPPLEMENTARY  INFORMATION:  The 

monthU  status  report  published  in  the 
Federal  Register  as  required  L.r.der 
sec;!!on  5(d)(3)  ofTSCA  [90  stot,  2012(15 
L'.S.C.  2504]),  will  identify:  (a)  PMNs 
received  during  January;  (b)  P.MNs 
received  previously  and  still  under 
review  at  the  end  of  January;  (c)  PMNs 
for  which  the  notice  re\icw  period  has 
ended  during  January:  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  January  and  (ej 
PM.Ns  for  which  the  rev  iew  period  has 
been  suspended.  Therefore,  the  January 
1985  PMN  Status  Report  is  being 
published. 

Dated:  March  25. 1985. 

Linda  A  Travers, 

Acting  Director,  Information  Slanagcwent 

Division. 
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PMN  No 


Identiry /generic  name 


FR  citation 


Expiation  dale 


P  85-365 
P  85-366 
P  85-367 
P  85-368 
P  85-369 
P  85-370 
P  85-371 
P  85-372 
P  85-373 
P  85-374 
P  85-375 
P  85-376 
P  85-377 
P  86-378 
P  85-379 
P  85-380 
P  85-381 
P  85-382 
P  85  383 
P  85-384 
P  85-385 
P  85-386 
P  85-387 
P  85-388 
P  85-389 
P  85-390 
P  85-39t 
P  85-392 
P  85-393 
P  85-394 
P  85-395 
P  85-396 
P  85-397 
P  85-398 
P  85-399 
P  85-400 
P  85-401 
P  85-402 
P  85-403 
P  85-404 
P  85-405 


Polymer  o'  cvciofie«aned.memanol  isophttialic  acid,  pentaefylhnlol.  lelfaisopropyi  tilanale  and  tntnclletic  anhydride.. 

Geienc  name  S^ion  0*1  aiVvd  resin      

Gene'ic  name  Haioakyi  suDsttjted  cyclic  etnef   . „„„. 

Genenc  name  Haioa'Kyi  substituied  cvciic  etne'     , „ „„..„.„ „ „.„,„ ™«««_™««.. 

Gene'ic  name  Haioaikyi  suDst'iuteo  cyclic  etne'  „ „ _ _ „ . ..__.. 

Gencic  name  Haioaikyi  suBslituted  cyclic  elhw „...„..„.„ 

Generic  name  Vc^iic  aiKyd  fesin  „ „„„ „.„„„ «„ ™.™ ™ 

Genefic  name  Aliphatic  dicaftK)yyi<  acid  polymer  with  aiKane  diol ..„..„..„„„,„„„„.. 

Generic  name  Aiipnatic  dica'tx^Kyiic  acid  pciyme'  ^«v^l^  amane  diol 

Genenc  name  Aliphatic  dicart>oir¥iic  acid  poiyme'  w,!h  aiKane  diol „ _...„„„„ „ „ 

Gener-c  nan^  Aliphatic  dica'"tK:iyiic  acid  po'ymei  with  a'Kane  diol 

Genenc  name  Aliphajic  dica'Donyiic  acid  poiymei  with  aii^ane  diol , 

Genenc  name  Aliphatic  dicart>oxy'ic  acid  po'yme'  w,ih  ai^ane  diOl , 

Genenc  name  Aliphatic  dicart>ox^iic  acid  po'ymer  with  a'kane  diot 

Genenc  name  Aliphatic  dica'Donync  actd  po'vmef  w'th  aikane  diot 

Genenc  name  Aiipnatic  dica't)o«yi,c  acid  pO'vme'  with  aihane  diol 

Genenc  name  Aliphatic  dicafpoxyiic  acid  poiyme'  wf  aikane  dtol 

Generic  name  Aliphatic  dicartjoityiic  acid  polymer  w.in  alkane  diol 

Pnenoi   2  4-Di&[idimethyiamihoimethy.]-6.methyi 

Genenc  name  Epoity  amine  adduct  „.„*.„„„ 

Genenc  name  Acrylic  ruPCier  dispe'SiOh  in  epoKy  'esm    ^.r,„„..„.„.„„ 

Genenc  name  Acetate  tunciio^a'  epcy  resin  urethane 

Gene'ic  name  Haiogenaled  acr>iate 


Gene'ic  name   Modit.ed  copoiyme'  ot  acyiic  and  yinyl  aromatic  monomer*.. 

Gene'ic  name   Copolymer  o'  unsatj-ated  polyester  and  altyi-compounds 

Genenc  name   Copo'ymer  01  unsaturated  poi*e&te'  and  anyi-compounds 

Gene'ic  name  Copolymer  0'  unsatj'ated  polyester  and  anyicompounds 

Genenc  name  Copolymer  of  unsatLjrated  po'yester  and  aiiyi-compoui^s 

Generic  name  Copolymer  ot  unsatj'ated  polyester  and  aliy-compounds 

Genenc  name   Heteropoiycycie  azo  penzeneamne  denyaiive.  salt 

Generic  name   SuPslituled  polyester  resm  

Generic  name   Metai  salt  of  organo  sulfur  con'ipound „..,......««.. 

Generic  name  Acryiated  ceiiuiosic        „ „ .„.. 

Generic  name   Vinyl  acetate  acrylic  copolymer. -««„.„ «... 

N- 1  -pyrenyi  9-octadecehamide  ., 

N  (9.ethyi  9H  ca'baioi-3  >  I  9octadecenamide 

Gene'ic  name   Substituted  ammoazoben/ene ., 

Generic  name   Substituted  aliphatic  alcohol    ,...„._.„ „.„^....™. 

Gerie'ic  name  Mixed  am,ne  aiKane  poiycart>oxylate «. «„...«..,.„... 

Gene'ic  name   Mned  amine  aikane  polycartK>xylate  .„.,  „......«..,  ^.s*. 

Gerieric  name  Phospnated  acr>ia[e      .,.,■...,„ ..'..v. 


50  Pn 
50  PR 
50  PR 
50  FR 
50  PR 
50  FR 
50  FR 
50  PR 
50  PR 
50  FR 
50  FR 
50  FR 
50  FR 
50  FR 
50  FR 
50  FR 
50  FR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
50  FR 
SO  PR 
SOFR 
SOFR 
50  PR 
50  FR 
50  PR 
SO  FR 
SOFR 
SOFR 
SOFR 


'630 
1630 
1630 
1630 
1630 
"630 
16X 
1630 
'630 
1630 
1630 
1630 
'630 
1630 
1630 
1630 
1630 
)630 
2718 
2718 
2718 
2718 
2718 
2718 
2718 
2718 
2718 
2718 
2718 
271B 
2718 
3592 
3592 
3592 
3592 
3592 
3592 
3592 
3592 
3592 
3592 


('631)  (1- 
(1631) (1- 
(1631)  (1- 
(1631)  (1- 
(1631)  (1- 
('6321  (1- 
('6321  (1- 
('6321  (1- 
('6321  ('- 
(16321  (t- 
(16321  (1- 
(16321 (I- 
('632)  ('- 
(16321 (1- 
(16321  (1- 
(16321  ('- 
(16321  ('- 
('6321  (1- 
(27191  (1- 
(2719) (1- 
(2719)  (1- 
(27191(1- 
(2719)  (1- 
(2719)  (1- 
(27191  (1- 
(27191 (1- 
(2719)  (1- 
(2719) (1- 
(2719)  (1- 
127201 (1- 
(2720) (1- 
('-25-851 
('-25-851 
(35931 11- 
135931 (1- 
(35931  |i- 
(36931 (1- 
135931 ('- 
(35931  I' 
(3593)  (1 
(3593)  (1 


11-85) 
11-85) 
11-85) 
11-85) 
11-85) 
11-85) 
1 1 -85) 
11-85) 
1 1  -85) 
11-85) 
11-85) 
11-85) 
11-85) 
11-85), 
11-85). 
"-65) 
"-85) 
1 1  -65). 
18-85) 
18-85) 
18-85). 
18-85) 
18-85) 
18-85). 
18-85). 
18-85) 
18-85). 
18-85) 
18-851. 
18-85) 
'8-85). 

25-651 
25-85) 
25-85) 
26-851 
25-85) 
25-85) 
26-85) 
25-85) 


Apr  1.  1985 

Do 

Oo. 

Oo. 

Do. 

Oo. 

Oo. 

Da 

Do. 

Do. 

Do. 

Do 

Do 

Do 

Do. 

Do. 

Do 

Do 
Apr  7.  1985 

Oo 

Oo. 

Do 

Do 
Apr  8.  1985 
Apr  9.  1985 

Do 

Do. 

Oo. 

Oo 

Oo 

Do 
Apr   13.  1985 

Do 
Apr.  14.  1985 

Do 

Oo. 

Oo. 

Oo. 

Oa 

Oo. 

Oo. 


I 


12632 


Federal  Register  /  Vol.  50,  No.  61   /  Friday.  March  29.  1985  /  Notices 


PMN  No 


P  86-406 
P  85-407 
P  8S-408 
P  85-409 
P  85-410 
P  85-411 
P  8S-4I2 
P  85-413 
P  95-414 
P  85-415 
P  85-416 
P  34-417 
P  85-418 
P  85-419 
P  85-420 
P  85-4?  1 
P  85-42? 
P  95-423 
P  95-421 
P  85  4J5 
P  85-426 
P  85-427 
P  85-428 
P  65-429 
P  85-430 
P  85-431 
P  85-432 
P  95-433 
P  85-434 
P  85-435 
P  85-436 
P  85-437 
P  8S-438 
P  85-439 
P  85-440 
P  85-441 

P  65-442 
P  85-44J 
P  85-444 
P  85-445 
P  85-446 
P  85-447 

P  85-448 
P  85-449 
P  85-450 
P  95-451 
P  85-452 
P  85-453 
P  85-454 
P  86-455 
P  85-456 

V  85-1 
»  85-2 

V  85-3 

V  85-4 

V  85-S 

V  85-6 

V  85-7 

V  85-8 
t  85-9 

V  85-10 

V  95  1 1 
'  85-12 

V  85-13 

V  85-14 

V  85-15 

V  85-16 
y  85-17 
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identitv  .^enenc  name 


PMNNo 


P  95-238 
P  85-239 
P  85-240 
P  85-241 
P  85-242 
P  85-243 
P  85-244 
P  85-245 
P  85-246 
P  85-248 
P  85-249 
P  85-250 
P  85-251 
P  95-252 
P  95-253 


FR  citation 


t«p<rai<0'  dale 


Coodensabon  proouci  o*  nonyityienotfofmaidetiYtle  eitKiKyiaie  benioic  acid,  mal«ic  anftydiKle  anO  sodium  suHite  . 

Conoersaaon  {xoAict  o<  ixaphenoi  A  dqiycxlvt  ether  tn-sec  txitytpfienol  and  ainylene  oude „. 

Gef«fic  name   Poivmef  ('o«t>  acrylic  acid  esters  ana  suDsWutea  acviamKX^  '...~..~....".. 

Generic  name  Acrytate  octfmet  •-■-—. 

.  Genenc  name  Amne  substMuled  rriKlazoadriea... 

Generic  name  Amine  suCsiituted  mida20lK»net... 

Genenc  name  Amme  suUsWuted  Tnidazolidines... 

Genenc  name.  Bkxkea  isocyanale  resir    

Generic  name  Acrylaiad  aluyd  rasm  

Genenc  name  Acrytic  ester . 

Genenc  name  Acrylic  lesin 

GenefK.  name  Acryi<  resm 

Genenc  name  Acry«c  ream 

Genere  name  Acrykc  'esm... 

Generic  name  Acrylic  resin, _. 

Genenc  name  Acrylic  iflsm... 

Generic  name  Acrylic  rasvi 

Go'-enc  name  Acrylic  resm,... 


..-I 


>DntMiv'^ji*one-3  3  dKu"ony»iv*iizide „ 

Generic  nan»e   Ether  *cart)Oxylale         „ 

~=.-'prc  name  Compi«>  organo-silane „_ . 

Gene-ic  name   Linsaluraled  pcXyesler 

Genenc  name  Es«er  mo*»ied  ohenolc  'esm  __„ 

Ger>eric  riame  Poiyeslar  „ „ 

GenerK;  name  Complex  organo-silane    .._._„.„.„ _ 

Genenc  name  Comoiex  ammo  aster  

Gonenc  name  Potyster  polyuattiane  prepotymaf „ 

'  P'opdrKii,  3-mercapto  ^ 

GiiPt-r  name  Subsfituied  cycicprooane  cartjoiytic  acid  chlonde 

Generic  name  Po»yethei  ooiyol  oligomer 

Generic  name  Halogeruled  Bihcon  n«gne«ium  Mamum  aUiOudes 

Generic  narr>e  Hydroxy-propyt-tnazme 

I  Genenc  name  BisisubsMuied-OenzaniKlel.  NN  suCsbUiled 

I  Genenc  name-  Unealuraled  potyester        ,,  ,., 

'  Methyimettiacrvlate-styrene-n-vHiyl  pynoadooe  lerDOtymaf „ 

Genenc  name  Polyrner  from  N  metfiy(-N-vinyiaceiam.de  acrylic  acid  and  N-silstituled  acrytamide 

Gerwric  name  2-napMtMienediajonium.  5-5uiio   suosntuled __ 

Generic  name  B«(sut)stituted  alkyt)  disultide  _ " ,__ 

Generic  name  Aromalic  amidoamine „______ !I ;~ ^ZZ.  ~ ",     

Genenc  name  Unsaturated  polye^ler      _ 1~]~       !"]!_ 

i  2  3-«opropoy*Oene  dwnyphenol        " ~ " 

Po\rr»8r  o(  4  4  soprocyiiOenedicyciohexanol-eoicniofonydnn,  lerepninsuc  aad,  isooOlfiatK  acid    adipic  ■oSL  letra- 
rnettiyl  ammonium  cniorOe,  Imseed  tatty  acid. 

Genenc  name  Tetra-suOsWuted-Dipnenol 

Genenc  name  Phospnorus  acid  eslei   .._ 

Generic  riame   AJfcyd  resin „ , ^ _ __  __  [  

Genenc  name  Aikyd  'esin '.".'. 

Genenc  name   A*yd  'esin  »»_»«-. ^^ 

Genenc  nar^ie  AtKyd  -esm  „ ^ " 

Gerienc  name  Ta»a-sud»Wu«ed-t)ipne»x>l..._ ...".""~... 

I  Palm  kernel  aods.  2-»u((oellirl  ester   sodHjryi  salt  '"'"'""'1 

Genenc  name  SitwBtuted  pftenytazopynOone  tnsultonK  acid   alKali  metal  saM 
I  Genenc  name  Poiyoi<yma«nylene  co-pdymar  _ _ 

Generic  name  Lmeai  saturated  polyester  resm  containing  hydronyl  groups.. 

Genenc  name  Modrfnd  slyrene  oc<x>lymw 
I  Genenc  name  Acrylic  copolymer 


Genenc  name  Polymer  ol  styrene  wrth  substituted  acryiaies  and  methacrylate*  ~       """" 

Polymer  o(  cyclo»w«anedmlel^anol.  isopntnalic  acid  peniaeryinmol,  letraisooropyl  btarwie'iind  tnmeiiebc"af*B^ 

Genenc  name  Aikyd  resm      _,,  7    -.^   •■ 

Genenc  name,  Aikyd  resm 

Genenc  name  Aromatic  polycart)Odimn«]e . 

Genenc  name  Aikyd  resm  „ 

Genenc  name  Aikyd  resm 

Genenc  name  Rosm  modified  pneryjiK  resm 


I 

ipnatic 


glycols  and  aliphatic  diacid  . 


Generic  name  Polymer  ot  aromatic  dasocyanates.  sliptiatic  (Sisocyanates  alipl 

!  Genenc  name  Bosm-moOfied  ptienoac  resm 

Pcnymer  ot  soytjean  o*.  pertaerythntot.  pWhaHc  annydnde  mtermediale,  i  2  p«cpanedK)l  2  4.|oM80e  dasocvwiaia  and 

2  6-tolylen«  dasocyanate  — ~w,»»i.  mmt 

I  Po^mer  ot  phthalc  an^iyoride.  trimetnyiotprocane  and  Tone  0200  polycaproladorw  did 

I  Generic  name  Effiytene  lerpoiymer  


50  FR  3592 
50  FR  3592 
50  FR  3592 
50  FR  3592 
50  FR  3592 
50  FR  3592 
50  FR  3592 
50  FR  3592 
50  FR  4896 
50  FR  4896 
50  FR  4896 
50  PR  4896 
50  FR  4896 
50  FB  4806 
50  FR  4896 
50  FR  4696 
50  FR  4896 
50  FR  4896 
50  FR  4896 
50  Ffi  4896 
50  FR  4696 
50  FR  4896 
50  FB  4396 
50  FB  JS96 
50  FR  4896 
50  FR  4896 
50  FB  4896 
50  FR  4896 
50  FR  4896 
50  FR  i^9f, 
50  FR  4896 
50  FB  4896 
50  FR  4896 
50  FR  4896 
50  FR  4896 
50  PR  8390 
50  FR  5416 
50  FR  5416 
50  FR  5416 
50  FR  5416 
50  FR  5416 
50  FR  5416 

50  FR  5416 
50  FR  5416 
50  FR  5416 
50  FB  5416 
50  FB  5416 
50  FR  5416 
50  FR  5416 
50  PR  5416 
50  PR  5416 
50  FR  2720 
50  PR  2720 
50  FR  3592 
50  FR  3592 
SO  FR  3592 
50  FR  3592 
50  FR  4790 
50  FR  4790 
50  PR  4790 
50  FR  4790 
50  FR  4790 
50  FR  4790 
50  FB  4790 
50  FR  5417 
50  FR  5417 


(3593)  (1-25-85) 
(35931  (1-25-85). 

(35931  (1-25-fl5)  . 
(35931 (1-25-85) 
(35931(1-25-85) 

(3594)  (1-25-85) 
(3594)  (1-25-851 
(3594)  (1 -25-85) 
(3597) (2-4-85) 
(4897)  (2-4-85) 
(4897)  (2-4-85)  „, 
(4897)  (2-4-85) 
(4897)  (2-4-85)  , 
(4897) ;2-4-3Sj 
(4897)  12-4-85) 
(4897)  (2-4-85) 
(4897)  (2-4-851 

(4897)  12-4-85) 
(48971  (2-4-85) 
|4897|  (2-4-851 
14897;  (2-4-85) 
148971  (2-4-851 
i48>j8i  (2-4-85)  . 
(48981 (2-4-85)    , 

(4898)  (2-4-85) 
148981  (2-4-85) 

48981  1,2-4-85) 
(4898)  (2-4-85) 
1-1898)  (2-4-85)  ,  ,. 
(4898)  (2-4-85)    , 
(48981  (2-4-851 
(4898)  (2-4-85)  , 
(4898) (2-4-85) , 

(4898) (2-4-85) 

(4898)  (2-4-85)  ... 

(8391) (3-1-85) 

(2-8-85)  

(2-8-85)  

(2-8-85) 

(2-8-85) 

(2-8-85) 

(2-8-85) _. 


(5417)  (2-8-85) 
(5417) (2-8-86) 
(54171  (2-8-85) 
(54171  (2-8-85) 
(5417) (2-8-65) 
15417) (2-8-85) 
(54171  (2-8-85) 
(5417)12-8-85) 

(5417)  (2-8-85)  , 

(1-18-«6)     _. 

(1-i8-«5)     

(1-25-85)    

(1-25-85)     

(1-25-851    ,. 

(1-25-85)  _ 

(2-1-85)    

(2-1-85) 

(2-1-85)  

(2-1-85)  

(2-1-«5) _.._ 

(2-1-85) „ 

(2-1-85)  _ 

(2-8-85) _ 

(5418)  (2-*-85) 


Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 
Apr    17,  19B5 

Oo 

Do 

Do 

Oo 

Do 

Do 

Do 

Do 

Do 

Do 

Oo 
Apr   21    1985 

Do 

Do 
Apr  22.  1985 

Do 

Do 

Do 

Do 

Do 

Do 

Do 
Apr   23.  1985 

Do 

Oo 

Do 
Apr  24,  1985 

Oo 

Do 
Apr  27.  1985 


Apr  28.  1985 


1 


Apr   29.  1985 


J»n  24  1985 
klar  27  1985 
j«n  31  1985 
lai-  24  1985 
Fed  4,  1985 

Do 
Feb  7  1985 

Oo 

Do 
Fat  12   1985 

Oo 

Do 

Do 
Feh  1'  1985 
Feb   18,  1985 


50  FR  5417  (5418)  (2-8-85) 
50  FR  5417  (5418)  (2-8-86)  , 


■■I 


Oo 
Feb    19   1985 


II.  126  PREMANUFACTURE  NOTICES  RECEIVED  PREVIOUSLY  AND  STILL  UNDER  REVIEW  AT  THE  EnD  OF  THE  MONTH 


Identity' genenc  name 


[  Genertc 
I  Gen<»fic 

Genefn: 

Ger>ir<: 
I  Gienefic 
'  Gener< 
I  Genenc 

Genefc 
[  Gone"c 
[  Gt^nenc 
I  Generic 

Generic 
;  Genertc 

Ge"er>c 


name 
name 
nan^e 

name 
name 
name 
name 
name 
name 
name 
name 
name 
name 
name 
name 


Unsai'jrateO  potyestef 

SubsMuted  pnenyfazo  i«»«suOslJtuied  nao'^:r^aienesul!onamide. 

Subswuied  phenytazo  (teubstrtuied  napninoJ j 

D(sut)swuie<3  benzenesurtontc  aod  oenvauve  ™ Jj 

TetrasuDsWuted  pnenytazooapfiUiatene 

Linow  saturated  DO*yester  resm  containing  hydfoxyt  yot4)S 

B/anched  polyester  fes*r  containing  nydroxyl  ^oups _ ^ 

Wodihed  nydnicafDon  ream ^ 

Td»a  soOsMuted-txpnenol „ „ 

OufOooe-tfTwie  dye , 

tsobenzi^fi^anooe  

Po*yo»ymethytene  copofymef       ..^ 

Reaction  product  ol  poiyaffcyiene  oxide  pdyd.  isocyanate  and 

Po*i**feWiane  polymer        „ _,^_, 

Poiyestef  resm       ^„ „ 


f  R  citation 


6v[}<r'4t>on  date 


I 


FR  48801 

FB  48801 
FR  49801 
FR  49601 
PR  488C1 
FR  48801 
PR  48801 
PR  48801 
PR  48801 
FR  48801 
PR  48801 
PR  49801 
PR  4880' 
PR  48801 
FR  48801 


(48902)  (12- 
(48602)  l^^^ 
1488021  ('2 
(4880?)  ('2- 
(48802)  (12- 
148902) ('2- 
1488021  (12- 
(48802)  (12- 
(48803) ,12- 
(488031 (12- 
(488031  |12- 
148803)  112- 
(48803) (12- 
(488031 112- 
148803)  (12- 


14-84) 
14-84) 
14-84) 
14-84) 
14-84) 
14-84) 
14-84) 
14-84) 
14-84) 
14-84) 
14-84) 
14-64) 
14-84) 
14-84) 
14-84) 


Mar  2.  1985 
Oo 
Oo 
Do 
Do 
Oo 
Do 

3.  1985, 
Do 
Do 
Do 
Oo 
Oo 

1985 
Do 


Mar 


^4ar 
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II  126  Premanufacture  Notices  Received  Previously  and  Still  Under  Rev.ea  at  the  End  Of  -'he  Month— Continued 


PMNNo 


KlenMy /generic  name 


FR  Cflation 


EipvMondMe 


P  85-254 
P  85-255 
P  85-256 
P  85-257 
P  85-258 
P  85-259 
P  85-260 
P  85-261 
P  85-262 
P  85-263 
P  85-264 
P  85-265 
P  85-266 
P  85-267 
P  85-268 
P  85-269 
P  85-270 
P  85-271 
P  85-272 
P  85-273 
P  85-274 
P  65-275 
P  85-276 
P  85-277 
P  85-278 
P  85-279 
P  85-280 
P  85-281 
P  85-282 
P  85-283 
P  85-284 
P  85-265 
P  85-286 
P  85-287 
P  85-288 
P  85-289 
P  85-290 
P  85-291 

P  85-292 
P  85-293 
P  85-294 
P  85-295 
P  85-296 
P  85-297 
P  85-298 
P  85-299 
P  85-300 
P  85-302 

P  85-303 
P  85-304 
P  85-305 
P  85-306 
P  85-307 
P  85-306 
P  85-309 
P  85-310 
P  85-311 
P  85-312 
P  85-313 
P  85-314 
P  85-315 
P  85-316 
P  85-317 
P  85-318 
P  85-319 
P  85-320 
P  85-321 
P  85-322 
P  85-323 
P  85-324 
P  85-325 

P  85-326 

P  85-327 
P  85-328 
P  85-329 
P  85-330 
P  85-331 
P  85-332 
P  85-334 
P  85-335 
P  85-336 
P  85-337 
P  85-338 
PB.,  339 
P  85-340 
P85-J41 
P  8*1-342 
P  S5-344 


Gcnenc  name  Amine  sail  ol  mono-,  di-,  and  tn-subsWuted  helefOCycUc  compound 

Genenc  nam<>  Suiionamde  ol  mooo-.  dh  tn-,  and  lelra-substituted  hetefocychc  confound 

Generic  name  Alcofiol  ether  suNale.  arrwnonium  salt  

1  Genenc  name  Acrylic  coooiyme'    - '. _. 

Generic  name  Substituted  pnenytaio  sucstituted  cart30poivcycie-catt)oiry*c  acid.  salt. ™ 

Genenc  name  Substftuted  phenvlaio  substituted  Hcleropotycycle 

I  Genenc  name  SiAsliluted  phenylazo  substituted  carbopolycycte 

'  Genenc  name  Heloropolycycle  aio  substituted  tieleTomonocycle 

Genenc  name  Sjtistituted  lurpene  resin _ _. 

Generic  name  SObsliiuted  terpene  resm _.^_.„...„ „ 

Generic  name  Substituted  terpene  resm „ „ 1 

,  Amines.  tn(C,,  ,,-iso-C  inch)  .. _"...!..!._ 

Acryamidemettiyl  cfilonde  Quaternary  ol  dimettiylaminoelhyl  acrylate  copolymer 

Genenc  name  Unsaturated  etnerlieO  metamme  lormaldebyde  resin_ 

I  Generic  name  Subslituled  luranone        __.„„.„ .„.„..._ 

I  Generic  name  Substituted  luranone ,.. 

Genenc  i.arrw  SutKktuled  luranone „..,„..„„.._..„._ 

Generic  name  Substituted  luranone _ , _._ 

'  Genenc  name   SutKtituted  aiipfialic  terrrvnated  poly  (dimeV<yisilo<ane) „ 

Genenc  name  Polyester  urettiane  acrylate  blocked  ,  ,    ._,_. 

Genenc  name  SubsMuted  phenylazo  napntbalene  suHornc  acid,  sail „....„.„ „ „... 

,  Generic  name  Substituted  naph.tnyiazo  naphtriaiene  su.'ionic  acid 


I  Gertenc  name   Substiluted  phenylaro  substituted  napntr-iaiene  sulfonic  acid.  salt.. 

:  Generic  name  Substituted  pbenylazo  subslituled  naphltiaiene  sullomc  acid.  salt.. 
Genenc  name  Functionalized  polyacrylic  acid  denvative         

'  Ger>erK:  name  Vmyt  moditied  terpene  resm  

*  Genenc  name  Osubstituled  naptithalene  suiionic  acid  derivative    

j  Generic  name  DisubsUluled  naphthalene  suMonc  acx)  denvakve  sail. 

Genenc  name  Substituted  benzoic  acid  denvativa 

Genenc  name  Disubstiluled  naphttiol  

Genenc  name  Substituted  pbenylazo  disubstituled  napbthol 

I  Generic  natrie  PoiynyOroKy  ether  phosplute „ 

j  Genenc  name  Poiyhy<jro«y  ether  phosphate     

I  Genenc  name  Alkali  melai  dicartxjxylaie  

I  Gerwric  rwme  Alkyi  oxirane  reacted  with  polyaltiylene  glycol.. 


2.5.8  10-tetraoiaridec  12-enoic  acid.  9  o«o-  2  propenyl  ester,  polymer  with  vmyl  acetala „„. 

2.5  8.10-ietraoicarKJec  t2-enoic  acid.  9  oxo-  2  pfopertyl  ester  homopolymer  _ _ _ 

2.5.8.10-tetraoxandec  12-enore  acid.  9  oxo-    2  propenyl  ester   po^mer  with  methyl  2-prooenyl  ester,  polymer,  with 
methyl  2methyl-2-propenoale 

Generic  name  Organolunciionai  polysiloirane _ 

G€nenc  name  CMoroe'hertietone-.„^„ ,..„ _., _„.. „._. . , 

Genenc  name   Btnertetone „ _._..._ «..___ _.,._. „ 

Genenc  name  Modified  acrylic  pofymef _ _._...„...._^ 

I  Genenc  name  Snicone  ester  polyacryiate _ 

Generic  nante  rsophorone  dnsocyanate  addud  of  a  poiyeitier  glycol,  an  ahanadW.  and  a  aubaHuiad  Miand— 

Genenc  name  Ammo  acrylate  monomer  ..._„.„„ „ 

Generic  ria me  Polyeirer  resm  ^,_ „_„_„ 

.  Genenc  name  Bis  arylmethylene  ammoboterte.  nickel  compter. _.„™ _ _ ."" 

Generic  name   Poiyoi  acetal  ,      .  ...„ _._.__ .,...,,   .  _      . ' 


Genenc  name  AhphaTK  pi>*y*-<;ter  u"^thane 

[  Genenc  name  Aikyi  aioi  loiuerie  disocvanate.  alkene  ester,  adipac  acid  resin.. 

Genenc  name  Substiluled  snyi  epoxide     ,  ,,. ,  _..„„__ 

Genenc  name  Substituted  siiyi  epoxide ..,, , ,,,  , _.„._. 

Genenc  name  Sutjstffuted  altiyi  siiyi  urea .'. __„__.._.„.„ 

I  Genenc  name  SutMsMuted  alkyi  silyi  urea  - _.. „______. 

Genenc  name  Dt- substituted  phenol 

I  Genenc  name  Tn-sobstituted  phenol.., 

Generic  name  Polyurethane  

Genenc  name  Complex  polyetheramme  . 


Genenc  name  Substituted  alkanoi  aoduci  ol  a  long  cnam  dusocyanate _ 

'  Generic  name  Fatty  acid  amide  „1J...'Z"''~.      ~ 

Genenc  name  Substituted  benzotnazole  „..,. .,.,„, : " I!.,r."]!""""""!".""7"""""" 

Genenc  name  Aryi  alKenyl  aryi  mtnte , ^ ____ 

Phosphme  oxide  d^jhenyi  (2  4  6  tnmethyi-befnii^ ____„_.„ __... Z.~.~Z. ." 

'  lisopropyltNo-beta-D  galaciopyranosiOe „ . .],.,",""'"      ~'~'~~~"''"~'""'Z~^ 

'  Per>iaacetyi-beta-D-gaiactopyranoside  _ „.. .„ ,," ."_."_r™!".Z!!!ZZ!!Zl™- 

1  Generic  name  PolyamiKje  .  „.„ _,„_ ^ ^  _  __   __.         __  _I1 

'  Genenc  name  Subslituled  phenoi/'ormalOehyde  lesm. _„_.__. _ „_ ... .",,,'        

2Propsnamine.  N  (tmethylethyl)  .  MNum  salt „ „ ~ ..'.'...'. ..'"'.  ""'""""~~"~~~—~"" """'"""'"'' 

Generic  name  Bislsubstituled  alkyi)  disuHioe  _ ~ ™~!Z! '~ I . 

Gerienc  name  Substituted  hetero-moriKicyctic  phenol 

I  Cobaltatetl)       (N.(eil5-(aminosullonyt)-2  hydroxypheny1)a20l-7  nyOroxy-t-naphlhaleny')acetam«}alo<2->-[3-|4.5K)rtiy- 


0ro-4.l(2.hydroxy-5-nitTophenyl)azoI  3methyi-6-oxo-lH-pyTazoii-y11benzenesuHonamidaIo(2  ))  .  sodkjm  (9CI) 
Chromate(i).  t3l4.5dihydro-4  ((2  hyaroxy-5.nitrophenyl>azo)-3-rnethyl-5-o»o-lH-pyra20»-1-ylJbenieoe-sul»on8tt»-  ' 

dato(2))  [4  hydroxy.3-t(2-hydroxy  inaphthaienyl)  azoIbenzensutton-8midato(2)Jhydro9en  (9CI) 

Generic  name  isocyanate  lermmaied  poiyetnet  prepoiymer _ 

Genenc  name  Substituted  paracyckjphane  ~  ~  ~   ' 

Genenc  name  Silytaled  ammo  ester 

Alkyi  aryi  ethoxyiale  sulfate,  sodmm  salt    

I  Genenc  name   Acryhc  polymer  imme  reaction  prodtJCt 

Generic  name  Achylic  copolymer    „ 

Generic  naine  Aromatic  dinifo  cornpound. ..__„_____ 

Generic  name   Aromatic  diamine  .         

Generic  name   Po'ytmirJe  precursor  ...._. __.„._ 

Genenc  riarne   l^iber  ie»rHofcr*d  polyim*de__ _____ 

Generic  name  Cyanoacrylaie  ester _ _ 

Genenc  name  Coconut  alkyd  resin 

Genenc  name  Organotunctional  polysioxane 

Genenc  riar>>e  Sut>sti1uied  xanttiene  , _.  __. 

Ger>erK  name  Polyester  resm 


49  FR 

49  i^R 
49  FP 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FP 
i!9  cu 
49  FF. 
49  FR 
49  FR 
49  FR 
49  FR 


4i  f  R 
49  FR 
49  FR 

48  FR 

49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 

49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FP 
49  FR 
49  FR 
49  FR 
49  FR 

49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FR 
49  FP 
49  FP 

49  =R 

50  FR 
49  FR 
49  FR 
49  PR 
49  FP 

40  CC 

49  FP 
4?  FR 
49  FR 
49  FR 
49  FP 
49  FP 


48801 

46ec  ■ 
4ha:  ■ 

48SC  " 
488<J- 
4«8C- 

4e8c- 

48ec' 

498^-^ 

4989* 

496&t 
49896 
49895 
49e5i 
4  9^..rt 
4J<J^ 
4:*d95 

4«*9i 
43895 
4i()9f 
4^895 
49*  9e 

49695 
49895 
49695 
49895 
49895 
49896 
49895 
49895 
49895 
49895 
4SS95 
49*'9f- 
49695 

49696 
49896 
49895 
49895 
49895 
49895 
49896 
49895 
49895 
50444 


(488031  (12- 

i4B803i  I'J- 
.46Sa3i  !-J. 
i4(v*v3      ■^- 

i4«ac;j  ,-,- 
i4fco.;,;.    ,■; 

49696  ("i: 
4  989f  • i- 
,4989(31  r.i- 
l49696l  Oi- 
1498961  1-;- 
149896  ,li- 
iiies*  ,'?- 
49696  •: 
149896)  '-.;■ 

i4a8»e,  ri- 

^4^96i  1  ^2 
.496961  CJ- 
(498961  i-.l- 
14J696. ,'i- 
.49697  ,-?- 
(498S7(  (12- 
i49697j  1*2- 
(49897)  (12- 
(49897)  (12- 
(49697)  (12- 
(49897)  (12- 
(49897)  (12- 
(49697)  (12- 
(49897)  (12- 
(49897)  (12- 
(49897)  (12- 
(49697)  (12- 
149896)  (ij. 
149898)  r.2- 
1498961  ,12- 


14-64) 
14-84). 
14-84) 
14-84). 

14-84). 
14-84) 

4-(J4). 

i   64(. 

^4    64) 

24    &4I 

it-6*). 
?4-84). 

24-64) 

24  64) 
24-B4) 

US*) 
?*-84). 
24-64). 
24*4). 
24-84). 
24-64). 
24-84) 
24-84), 
24-84) 
24-84) 
24-84) 
24-«4) 
24-64) 
24-64) 
24-84) 
24-64) 
24-84) 
24-84) 
24-64) 
24-64) 
24-64) 
24-64) 


Ma< 


Do 
Do 

5.  19e& 
Do 

Do 
Do 
Da 
Do 

6.  1985. 


1965 


-I 


(496961  (12  24-84)  . 
(496961  |i2-24_64). 
(496961  (U- 24-64)  . 
149896)  112-24-64) 
(49696)  ,12-24-64) 
(49898)  (12-24-64) 
(49898)  (12-24-84) 
(498981  (12-24-84)  . 
(49696)  (12-24-84).. 
(12-24-64) 


50444  (12-28-84).. 
5'U44  (12-26-84).. 
5C444  (i2-28-84)_ 
50444  (12-26-84).. 
50444  (12-28-84)  . 
50444  (12-26-«4)_ 
50444  (50445)  l'2- 

50444  (50445,  ri- 
60444  (5{>446i  .'2- 
50444  .60445,  r,2- 
6^.444  ,50446;  ,'£- 
643  (544.  il-4-66) 

6i,444  ,604451  i12- 
5.^1444  160446,  112- 
6-/*44  ,60446;  112- 
S..444  i5C>44i,  |12- 
60444  i50445)  (12 
6^.444  ,50445)  112- 
6,..444  60446)  ,'2- 
6v444  ,6^/446.  ,'2 
60444  ,50445,  i'2- 
|>.-144  i6v446,  ,  '2- 
'    -144      6.446       -i- 


26-64) 

26-64).. 

26-64) 

26-84) 

26-64).. 

26  64)  . 
26-64). 
26  64)_ 
26-64) 
26-64) 
26-64)  . 
26-64).. 
26-64)  . 
26  64)  . 
26-64)  . 
26-64)  . 


-C 

Do. 

Do 

Do. 
Mar  9   1965. 

Do 

Do. 

Do 

Do 

Do 

Do 

Do 

Da 

Do. 

Do. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 
Mai    10. 

Do 

Do 

Do. 

Do 

Do 

Do 


Da 
Do 

Do 
Dc 

Mat  -1 
Do 

Mat  12, 
Do 
Do 
Mar 
1985 
Do 
Do 
Do 
Do 
Do 
Do 

Mar  17 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do. 
Do 
Do 
Do 
Do 
Do 

Mai   18 


1966 


1985 


1 


Benzoic  acid.  2-(3-<l.3-benzodio«ole-S-y1)  2  metfiy,  prop^lidene)  ammo,  methyl  ester 


49  FR  5C444  (6':>44bi    12-26-64).. 

49  FR  50444  (50446)  (12-28-64) 
49  FR  50444  (50446)  (12-28-84) 
49  FR  50444  (50446)  (12-28-841 
49  FH  50444  (50446)  (12-28-84i 
49  FR  50444  (50446)  (12-26-64) 
49  FR  50444  (50446)  il2  26-64)  . 
49  FR  50444  (50446,  ,52   26-84)  . 
49  PR  50444  (50446)  (12-26-64).. 
49  FR  50444    50446)  (12-26-84).. 

49  FH  504*4  (60447)  (12-28-84).. 

50  FR  543  (644)  (1-4-85) 

50  FR  543  (544,  (1-4-85) 

50  FR  543  (544)  (1-4-85) 

50  FR  543  (544)  (1-4-85).. 
50  FR 
50  FR 


1 


Mil 
Ma< 


543  (544)  (1-4-85) 

543  (544)  (1-4-85) 


Do 

Do 
Do 
Do 
17 
19. 
Do 
Do 
Do 
Do 
Do 

Mar    20 

Mar   23 
Do 

Mar   25. 
Do 

Mar  23 


1985 


1985 
1965 


1885 
1965 


1985 
1965 


12634 


PMN  No 


P  ss 

345 

P  86 

346 

P  35 

34^ 

P  85 

348 

P85 

349 

P  85-350 

P  85 

351 

P  85 

352 

P85 

353 

P85 

354 

P85 

355 

P  85 

356 

P  35 

357 

P  85- 

356 

P85 

359 

P85- 

360 

P  85-361 

PBS 

362 

P85 

363 

P  85-364 
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identity/genenc  name 


,  aJaphauc  diot,  akpxatic  epoxides.. 


Geoefc  name   Ptwnolic  resin     

Genenc  name   AiKyd  resin _^ ^ 

Generic  name   MoOi'ied  BnenoK  resio 

Genenc  narne   Alhyd  resir  _.«.„ „ „ „ 

Generic  name  Acrylaled  alKya  resin „.„ . 

Genenc  name  ModilieC  pnenoirc  resm _ „ _. 

2  6-NapM^aler>ee  dtcartxjxvtic  acKJ 

Genenc  name   MOi  acMuci  «l1^  a  DOiyether  glycol  and  a  hytjroxy  methactytate. 

Gene'c  name   Poiy-^r  of  aiipnat,c  ansocyanaie   aliphatic  glycois.  aliphalic  (*bckJ.  aromatic  anhyrtide  arid  aiiiyterie 

oxioes 
Genenc  name  Polymer  o'  aiipr'.af'C  dwsocyanate,  alipfiatic  diacids.  afomatic  i 

Genenc  name   PoJynaic^naie<3  aikyi  pr^enol „..,. 

Genenc  name   Aicono*  sui'ale  iiTn:um  salt 

Polymer  oi  esief  dioi  X-i    inmetnyioi  propane,  adipic  aod.  Desmodur-W.  isocyarwto  eth/l  methacrylale  and  butyl 

methyacrylale 
Polymer  ol  2  2   Simethy  3  hydrorypropyi-i  2  dimethyl-S-tiydroxypropionale,  mgtnylene  tus  (4.cyclohexyl  isocyanate) 

poiycaproiactone  inoi  aOipic  ac'd  E  caproiactone 
Generic  name   Advancement  product  oi  tnqivciOyi  etfier  o!  tn(hydroirypf)enyl)  mairMne. 
Generic  name  Partial  meiai  compien  of  ammomemylene  ptTOSphonic  acid 
Genenc  name   Polymer  of  aliphatic  diisocyarate   aliphatic  daCK),  aromatic,  itaod.  aliphatic  (tol.  ahptiatK  epoiade. 

urea  and  torrnaldehyde 

Potymer  ol  mercapioOenTtmidazole  and  ethylene  oxide „ ^..„ 

Genenc  name  AiKyi  suCstituted  cyciopenianoi  acetate    

I  Genenc  name  Hydrochionde  salt  ol  a  substituted  dialhyi  amine 


FR  cilation 


Expiration  dale 


50  FR  543  (544)  (1-4-65) 

50  FR  543  (544)  (t-4-85) 

50  FR  543  (544)  (1-4-85) 

50  FR  543  (544)  (1-4-85) 

50  FR  543  (544)  (1-4-85) 

50  FR  543  (544)  (1-4-85)  .... 

50  FR  543  (544)  (1-4-85)  

50  FR  543  (544)  (1-4-85)  

50  FR  543  (545)  (1-4-85) 

50  FR  543  (545)  (1-4-85) 

50  FR  1630  (1-11-85)  

50  FR  1630(1-11-85) 

50  FR  1630  (1-11-85) 

50  FR  1630(1631)  (1-11-85) 

50  FR  1630  (1631)  (1-11-85) 
50  FR  1630  (1631)  (1-11-85) 
50  FR  1630  (1631)  (1-11-85) 

50  FR  1630  (1631)  (1-11-85) 
50  FR  1630  (1631)  (1-11-85) 
50  FR  1630  (1631)  (1-11-85) 


_L 


Mar.  25.  1985 
Oa 
Do. 

Do 
Do. 

Do 

Mar  26 

Do 

Da 


1985 


Do 

Mar  27, 

Do. 

Do. 

Oo. 

Do. 
Do. 
Do 

Do. 
Oo. 
Do. 


1985 


III    109  PREMANUFACTURE  NOTICES  FOR  WhiCH  THE  NOTICE  REVIEW  PEHIOO  HAS  ENDED  DURING  THE  MONTH.  (EXPIRATION  OF  THE  NOTICE  REVIEW 

Period  Does  Not  Signify  That  the  Chemical  had  Been  Added  to  the  Inventory.) 


PMN  No 


P  83-755 
P  84-358 
P  84-839 
P  84- '129 
P  84-1130 
P  84-1131 
P  84-1189 
P  84-1190 
P85-2 
P  85-10 
P85-11 
P  85-12 
P  85-13 
P  85-14 
P  85-15 
P  85-16 
P  85-17 
P  85-18 
P  85-19 
P  85-20 
P  85-21 
P  85-22 
P  85-23 
P  85-24 
P  85-25 
P  85-26 
P  85-27 
P  85-28 
P  85-29 
P  85-30 
P  85-31 
P  85-32 
P  85-33 
P  85-34 
P  85-35 
P  85-36 
P  85-37 
P  85-38 
P  85-39 
P  85-40 
P  8S-4I 
P  85-4? 

P  85  43 
P  85-44 
P  85-45 
P 85-46 
P85-4- 
P  85-48 
P  S6-49 
P  85-50 
P  85-51 
P  85-52 
P  85-53 
P  85-54 
P  85-55 
P  85-56 
P  85-57 
P  S5   58 


Identity/genenc  name 


4  hydro»y6.pnenyiaminonapnthaiene-2  Sulfonic  acid „.. 

Generic  name   Po^aromatlc  ureihane  poly  (unsaturated)  ester.. „ 

Generic  name  Poiytuncticnai  aiindme         

Aceic  acid  esier  with  C-C    iso  a.cohols,  Cio— nch _ 

AceK  acid  ester  «itn  C.  C     alcohols  C— nch 

Acetic  acid  ester  wtn  c,  -C  .  iso  alcohols,  d— nch I 

Genenc  "ame  Modified  acrylamiae  polymef „ 

Genenc  name  Modified  acrylamide  polymer „_„. 

Genenc  name   Nitre  aiconoi 

Ben/oIhiazoliUm   2  (2  ethoiy  1  propenyli  3.ethyl,  etfiyl  sullate  ...]"~]Z. 

Genenc  name   Aryi  suftstitjied  aliphatic  thiol __„ l.._" 

Genenc  name   Aliphatic  nitnle  ___ 

Generic  name   Si^bslituted  oo'azoie  polymer „ ,  ,77"""" 

Dimelhylsiia  '  7  Crown-6  """"'" 

Generic  name   Haioqenateo  lattv  acid  ester 


Generic  name  Acrylamide  unsaturated  qualema/y  airunomum  copolynier ZZ.."..~.~Z!.ll 

Generic  name   Acrylic  copolymer  *  •-• "-- 

Generic  '^a'^>e  SuOstituied  ammo  anhtraguinone  ...„ 

Generic  name  Tereonthaiic  acid  polymer  with  2-o«epanone.  and  an  alkane  diO 

Generic  name   Arylhydrozonommethyinndolim   salt 

Generic  name   SuDstituied  alkenvi  dimethyi-cn-orosnane 

Genenc  name  Polymer  ol  isoocryi  acviate  and  Ntoctylacrylamide"!.!, 

Genenc  name   iron  complex  of  a  substituted  phenyl  azo 

G-  "erx:  name   3  substituted  propionic  acid 

Genenc  name  Methyi(aryi)indolyta20thiazolium  salt 

Genenc  name   Substituted  pnenyt  aisuHide    

1  12  annnopnenyii  ethanone  hydrochloride  ..„.„. . ■, „„ 

Genenc  name   Tnsubstujted  Benjene 
Generic  name  ''nsuostituieo  benzene 


FR  Citation 


Expiration  date 


Generic  name  Carbopoiycycie  sulfonate  of  substituted  phenyl  azo  substituted  h«teromonocrcle."ZZl" 

Genenc  name   „artiopoiycycie  sui'onate  ol  suOsntuted  tieteropolycycle 

Generic  name  Aikyt  mercapiottnadiazole    _ „ 

Genenc  name  Poiymonocycic  urethane     


Genenc  name  Poiyoryprocyiene  ooiyoxvethyiene  block  copolymer  ester  acyl  laAum 

Generic  name   Poiyputaneoiene  ester  acyi  lactum    

Genenc  name  Substituted  pyridine 

Genenc  name   isocyanate  lerminated  po^urelnane 

Generic  name  Hyaro«yi  terminated  ooiyjrethane  

Genenc  name  Benzoquinolmyi  suifoinaendione  substituted  ammonium  salt 

Genenc  name  Aliphatic  Ketone 

Cartxxyiw:  acids  C,-C  .  mono  and  C-C  -  di-  poiymefs  with  adipic  acid.  i,4-butinediol  and  propylene  glycols 

Carfo.yiic  aods  ^-.-C  ,  mono  and  C-C,.  di    polymers  with  adipK:  acid.  i,4-bijlanedioi.  propylene  glycols  and  acetic 
anhydride 

Polymer  ol  phenol   tnohenyi  ethy  pnoschonum  ,odide  tnmellitic  anhydnde  and  tPON  828 

Genenc  nanie   Substituted  benzocvazoieydme  ethyiidme ^ 

Genenc  name  3  substituted  propanoic  acid  glycol  ester 

Genenc  name  Sulfonated  poiy-yciic  atomatics  _... 

Generic  name   Sulfonated  ooiycycnc  aromatic   sodium  salt 
Generic  name   Sulfonated  poiycycuc  aromatic   ammomum  salt 
Generic  name   Sulfonated  poiycyciic  aromatic   caicium  sail 
Generic  .jme   Sulfonated  ooiycyciic  aromatic   rnc  salt  ...__„_ 

Ger>enc  name   Mcnoethanoiami.ne  salt  of  iignir  „„„^ 

Generic  name   Modifeo  fatty  acid  poiyamine  conder«ale_». 

Genenc  name   Crossiinked  acrylic  copolymer .^^ 

Generic  name  O'ganctunqsten  compound 
Genenc  name   SuBstitu'ed  sulfonated  naphthalerie. 
Generic  name    Alkyicycloalkenyi  Ketone 
Generic  name   CycioalKenyi  alkyi  oxirane 
Generic  name  Cycloalkenyf  alkyi  oxirane  . 


FR  24967(6-3-83) 

FR  6991  (2-24-84)    

FR  25676  (25677)  (6-22-84) 
FR  35414  (35417)  (9-7-84  ., 

FR  354141235417)  (9-7-84) 

FR  35414  (354!7)  (9-7-84)   . 
FR  38356  (38357)  (9-38-84) 
FR  38356  (38357)  (9-38-84)  , 
FR  41100  (41101)  (10-19-84)  . 
FR  41100  (41101)  (10-19-84).. 

FR  41102  (10-19-84) 

FR  41102  (10-19-84) 

FR  41102  (10-19-84) 

FR  41102  (41103)  (10-19-84),. 
FR  41102  (41103)  (10-19-84)., 
FR  41102  (41103)  (10-19-84),, 
FR  41 102  (41 103)  (10-19-84)., 
FR  41102  (41103)  (10-19-84) 
FR  41102  (41103)  (10-19-84) 
FR  41102  (41103)  (10-19-84) 
FR  41102  (41103)  (10-19-84) 
FR  41 102  (41 103)  (10-19-84)  , 
FR  41102  (41103)  (10-19-84)  . 
FR  41102  (41103)  (10-19-84)  , 
FR  41102  (41103)  (10-19-84),, 
FR  41102  (41103)  (10-19-84), 
FR  41102  (41103)  (10-19-84) 

FR  43105  (10-26-84)   ,,' 

FR  43105  (10-26-84) 

FR  43105  (43106)  (10-26-84), 
FR  43105  (43106)  (10-26-84) 
FR  43105  (43106)  (10-26-84) 
FR  43105  (43106)  (10-26-84) 
FR  43105  (43106)  (10-26-84) 
FR  43105  (43106)  (10-26-84) 
FR  43105  (43106)  (10-26-84) 
FR  43105  (43106)  (10-26-84) 
FR  43105  (43106)  (10-26-84) 
FR  43105  (43106)  (10-26-84) 
FR  43105  (43106)  (10-26-84) 
FR  43105  (43106)  (10-26-84)  , 
FR  43105  (43106)  (10-26-84)., 


1985 


FR  43105 
FR  43105 
FR  43105 
FR  43105 
FR  43105 
FR  43105 
FR  43105 
FR  43105 
FR  43105 
FR  43105 
FR  43105 
FR  44139 
FR  44139 
FR  44139 
FR  44139 
FR  44139 


(43107)  (1 
(43107)  (1 
(43107)  (1 
(43107)  (1 
(43107)  (1 
(43107)  (1 
(43107)  (1 
(43107)  (1 
(43107)  (1 
(43107)  (1 
(43107)  (1 
(11-2-84) 
(11-2-84) 
(11-2-84) 
(44140)  (1 
(44140)  (1 


0-26-84) 

0-26-84) 

0-26-84) 

0-26-84) 

0-26-84) 

0-26-84) . 

0-26-84) 

0-26-84) 

0-26-84). 

0-26-84) 

0-26-84) 


1985 


1-2-84) 
1 -2-84) 
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109  Premanjfacture  Notices  fob  Whkx  the  Notice  Review  Periqc  has  Ended  During  the  Month  (Exmration  of  the  Notice  Review 
Period  Does  Not  Signify  That  the  Chemical  had  Been  Added  to  the  inventory  )— Conunoed 


PMN  No 


P  85-59 
P  85-60 
P  85-€1 
P  85-62 
P  85-63 
P  85-64 
P  85-65 
P  85-66 
P  85-67 
P  85-68 
P  85-69 
P  85-70 
P  65-71 
P  85-72 
P  85-73 
P  85-74 
P  85-75 
P  85-76 
P  85-77 
P  85-78 
P  85-79 
P  85-80 
P  85-81 
9  85-82 
P  85-83 
P  85-84 
P  85-85 
P  85-86 
P  85-87 
P  85-88 
P  85-89 
P  85-90 
P  85-91 
P  85-92 
P  85-93 
P  85-94 
P  85-95 
P  85-96 

P  85-97 
P  85-98 
P  86-99 
P  85-100 
P  85-101 
P  85-102 
P  85-103 
P  85-104 
P  85-105 
P  85-106 
P  85-107 
P  85-108 
P  85-109 


WenMy/genenc  name 


Gene"C  ^lanie  Crt:V3a>vfV  alkyt  tfnoC _ 

Generic  name  *^jricriona!  pofv^:'Stef  „ 

Gene^K;  nam^  Aromatic  pc'ves'ef      ... 

Gene'<  no-w  Po\a\<'j\ve  oniric  aromatc  cdsocyanaie  prepotymer.. 

Gene^tc  n.im€  A'kf  s^jt^'ituted  cyclopenianoi „„.^ 

'  Genenc  name  O'ganos-hcon^  copolymer  . 

'  Gene'ic  i-iame  Sutentutec!  c  ydoallianane 

]  Gonenc  nan-.e  Poiv'j'etnane  poiymec .. „ 

2.2  ■a'aiy-'.^  sulonyl  dipneroi 

'  Genenc  name  Aikyd  resm  

Genenc  name  Conctensait-i-n  acfvl<  c^Dpolyfner... 

Geneftc  name  Epo»v  mcxified  ti*kyt3  resjo    

Genor»c  name  Arttyd  resin 


1  Lanirianum  pnospnate,  c«fium  and  'eitwim  activalad.. 

Generic  name   Modified  acr/Uc  polymer      

Generic  name   Mricjifieo  acry.^:  po^■mer       ^ 

Ger^ric  naric   Modilied  ac^yitc  porvr^^er       „ „.. 

Genenc  rt^r^e   Mcl'fteo  ac^.-'ic  pciyrrier    ...„„ 

Genenc  namt   Modified  acrytic  t-oivmer      ..«.«.„ 

Generic  name  SuOstitoted  prop*")  .dmKie    ...-...»...„..„ 

I  Genenc  name   S.jpstihj1ed  .-apntnoi  OyfMK 


3-<Jodecyl!  (2.2.6.6-lett»memyt-4-pipei(»nyt)-2.5-ovoiidined<one  _ 

Nl3r7>emyl-5-(phenyl»mino)-2.4-penUi-d«eiV<dene!  Benzanarrwe.  mooony*ot)tomK)e  sail 

Generic  name  Telrasubstitutr?d  py*a?o'e  saJ1  

Generic  namt-  Pofyesier  >rom  ameir-r  le-epnttialate  ethylene  gtyeol  and  3-subsMuted  propanoc  aod  glycol  ester 

Genenc  name  Perllooroai»yi  sostituieo  acrylate  polymer _, .,.., 

Generic  name  Sodium  san  o'  suitaiea  linear  d-n  alcoliol  ettioitylated _.„_•„ 

Genenc  name  Modified  acryi.c  poryrner 

Genenc  riame  Sultonated  carDocycbc  -^leiter  . 

Genenc  name  Subslituled  p»w»ida'™no  suSstiiuled  cartxtpoiycycle  tuHon^  acid,  san „ __..._ 

Gerienc  name  Polyester  from  '^,lTl,'•^vl  :c.fepnthalale.  e1^ylene  glycol,  isopnthalic  acid  and  a  cartiorylic  aod 

I  Polymer  oi  dimefnyi  lerephmaifl'i-  n-^ene  glycol,  dimelhyl  5-sultoisoplithlale.  sodium  salt  and  poiyelhyieoe  glyGOl.. 


FR  citabon 


4S 

48 
49 
49 
4S 
49 
49 
49 
49 
.  49 
49 
49 
49 
49 
49 
49 
49 
49 
49 
49 
49 
48 
49 
49 
49 
49 
49 
49 
49 
49 
49 
49 
49 
49 
49 
•49 


GeneiK  name  AicofKH  etnar  soilale   soOaim  sail 

Gent'nc  name  ^y^roryprnyi'niopc'.aironoi  _.. 

Generic  na'r.e  Rc«irMnoditif'C  pfieiolic  resm. „. 

'  Generic  naTie  Cartwryiaierl  «ry'"oi?'8C'v*ic  '•mttioolymer 

Generic  naTif.  .artxjiyiaieo  a- sm:  -nijttrt  y,"^— <  _ i  d. 

j  Gernjfic  name  Hsaciior  proouf,'  irrxi  f  e    a  avzec  'oaction  ot  1 .3-di«ut3s«uled  benzene  Mid  an  oxoaliane.  reacted  '.  49 

witr"-  SrxJiLm  Sbilicle  iNa  fSJit 

Gene'ic  riame  M•^rr^.efl  poiyr^r  oi  aiVviatrvist'TS  aryi  aNtyl  meltMKrylates  „ „ 49 

'  2,2 -dSprifnvieneitxsM  t  :ii'yy<]rc^ii2cnj:  „ „ _._..„_ 49 

I  Ger^efic  r^s^^  'Po'yr^i^y3il'yieneiE>'S.N  tfm»*«tiin-.iOe' .„ »«..« „ „. 49 

1  Ger^mc  name  MoO'f'pd  merar^rrie  'orn^aioer^yoe  resm „ „.„„ ., .,., ,.,,,,,, 49 

Generic  name  M(>3:i-»-d  me'amir^e  ♦ormaiac^y:Je  resm „ ™ -™.«..«,«^.«««.„..„,.„„..„_„.„,..„, ,.„. _«..„ 49 

I  Generic  name  Mo<i'fied  soyt>ear.iLjrG  alkyo  'esin „ ,.,.,^, ..,  ,, .,^ ,. . ™.™,..„  49 

Genenc  r>ame  Thermoplastic  satu'3i"i')  poNester  „ ,„«.-„,.„..  49 

Generic  name  Ai«opyi  >!Uisi>iuier,  ^a't>j'T>onocyclic  alkenyl  ether..- „.. _ _._._.....  49 


FR  44139 
FR  44139 
FR  44139 
FR  44138 
FR  4ii"39 
FR  44 • Ja 
FR  44135 
FR  44139 
FR  44133 
FR  44139 
FR  44139 
FR  44138 
FR  44139 
FR  44139 
FR  44139 
FR  44138 
FR  44138 
FR  44139 
FR  44138 
FR  44139 
FR  44138 
FR  44139 
FR  44139 
FR  44139 
FR  44139 
FR  44139 
FR  44139 
FR  44676 
FR  44676 
FR  44676 
FR  44676 
FR  44676 
FR  44676 
fR  44676 
FR  44676 


Generic  name  Po^  a»e'>yi  suti5tiu'-«1  tartiomonocyclic  eltier., 
Geneiic  name   *>enyt  suOsirtMieji  cartxxnorwcyclic  alcohol 
Generic  narrie   Poivjreihane  'psir 

1  Generic  name   A: 'yiic  copolymi^f  

Generic  name  A'yttrMOdiaiVanoyi  r^irazide 


(44140)  (1 
(44140)  (1 
(44140)  (1 
(44140)  (1 
(44140!  (' 
i44*4G,  :' 
(441401 ,1 
(441401  (1 
(44140)  (1 
(44140)  (1 
(44140)  (1 

(44140)  (1 

(44141)  (1 
(44141) (1 
(44141)  (1 
(44141)  (1 
(44141)  (1 
(44141)  (1 
(44141)  (1 
(44141)  (1 
(44141)  (1 
(44141)  (1 
(44141) (1 

(44141)  (1 

(44142)  (1 

(44141)  (1 

(44142)  (1 
(11-6-64) 
(11-8-64) 
(44677)  (1 
(44677)  (1 
(44677)  (1 
(44677)  (1 
(44677)  (1 
(44677)  (1 

;J46'-n  (• 
1J6""!  :■ 
;4<e'T  ;• 


1-2-84)  . 
1-2-84) _ 
1-2-84). 
1-2-84)  . 

1-Z-84) 

■-;-84i 

•    i-84) 
1-2  84) 

1-2-84) 

1-i-«4) 

1-2-64) 

1-2-84).. 

1-2-84). 

1-2-84) 

1-2-84) 

1-2-84) 

1-2-64) 

1-2-84) 

1-2-84).. 

1-2-84). 

1-2-84).. 

1-2-84). 

1-2-84) 

1-2-84) 

1-2-84) 

1-2-84). 

1-2-84). 


El«UllaildM* 


1-8-64) 

1-8-84). 

1-8-84) 

1-8-84) 

1-8-84) 

1-8-84) 

i-*-84l 
■-?-84i 
1  &-B4) 


FR  44676 
FR  44676 
FR  44676 
FR  44676 
FR  44676 
FR  44676 
FR  44676 
FR  44676 
FR  44676 
FR  44676 
FR  45657 
FR  45657 
FR  45657 


(44677)  (11-8-84) 
(44677)  (11-8-84). 

(44677)  (11-6-64) 
(44678) (11-8-84) 
(44678) (11-6-84). 
(44679)  (11-8-84) 

(44678)  (11-8-84) 
(44678)  (11-8-84) 

(44678)  (11-8-84) 

(44679)  (11-8-84) 

(11-19-84) 

(11-19-84) 

(11-19-84)  


Oo 

Jan.  19. 
Do. 
Do 

Jan.  20. 
Do 
Oo. 
Do. 
Do 
Do. 
Da 
Do. 
Oo. 
Do. 
Do 
Do 
Do. 
Do 
Do. 
Do. 
Do 
Do 

Jan  22. 
Do 
Do 
Do 
Do 

Jan  23. 
Oo 
Oo 

Jan  26. 
Oo 
Do 
Do 

Jan.  27, 
Do 
Do. 

o> 

Do 
Do 
Do 
Do 
Do 
Do 

Jan  29 
Oo 
Do 
Oo 

Jan  30. 
Oo 
Do 


1985. 


1985. 


198S. 


1985 


1985. 


1965. 


1985 


1965 


IV  56  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  CoMMENCEMEfrr  to  Manufacture 


PMN  No 


P  81-605 
P  82-10 
P  82-141 
P  82-216 
P  82-423 
P  82-635 
P  82-645 
P  83-408 
P  83-534 
P  83-628 

P  83-664 
P  83-667 
P  83-861 
P  83-899 
P  83-989 
P  83-1166 
P  84-7 
P  84-111 
'  P  84-250 
P  84-314 
P  84-437 
P  84-464 

p  84-473 

P  84-507 
P  84-594 
P  84-658 
P  84-675 
P  84-676 
P  84-695 


Chemical  identilication 


FR  c*8aon 


^  Genenc  name  subitituied  Derwoor.enone  reacied  with  methyl  silesquKixane 

2-Ethylmercaplo  3  eihyltienjtniazote  iodide  

,  AdAiCi  ot  bis(isocyan»lomelhyl)ber«ene  witti  2-ethyf-2  (hydroxymethyl)- 1 .3-propanediOl 

AdAjcl  ol  1.3bis|isocyanatomethyi)-cyciohe»ane  with  2-ethyi-2(hydroxymethyl).i.3-propanediOl.. 

Genenc  name  PolyhaioaiiiO'yalkyiptienone. _ _ __.__. 

Genenc  name  Alkyl  acio  e^'ers  . , ___._. 

Ger^eric  name  CcKMiensaie  ol  lormaidenyde  and  an  Organic  base 

Generic  name   TriA;if>e  irisisocyanale       - - _ ______ 

Generic  name  Ethenc  aromatic  ester 


Reaction  product  ol  digiycidyt  ether  ot  dephenol  A.  dmer  acid,  soya  tatty  acid,  dimethyiol  propionic  aad.- 

Generic  name  Substituted  Benzoic  acid     

Genenc  name  Peniasubstituted  Ijenztmidazolium  salt „ _ 

Generic  name  Sobstitutad  vinyl  polymer 

[  Generic  name  Alky!  (hyOroiy  aryloiy)  alkanoate 


t  Genenc  name   Sur^stiluied  car1x)»ytated  cocoirrwdazoline 

I  Generic  name  MonosuOsiituten-pnenvi  magnesium  bromide. 

N.N.N  N  tetragtyc^lyi-i  3  bisamtnometrtvi  cyckjheKane  

I  Generic  name  Substituted  aromatic  pofymer  , 

Nickel  tluorotitanaie  _„ 

Generic  name  ParttaUy  owdtzed  polysaccharide 

Genenc  name  Amne  adOuci  ol  epory  resio . 

Genenc  name  Malogenatod  .^ron.atic  etrier _.._... , 

Generic  name  Isocyanate  moditieo  pherxikc  resin  ,  

Polymer  o<  dodecane.  1 -amine  (lauryiamine),  einylerwtune   hydrochloric  acal. 

Generic  name  Oimei  aods.  ckcarboiyiic  acid,  diarranes  polyamide  resm  . 





I  Polymer  ol  Epsikjn  Caproiaclam  2  4.toiuene  dusocyanale.  epsilon  caprolactone  tnol . 

4. eenzoyl-N.N.N-tiimethyibonzeneMethanaminium  chloride _ 

\  Genenc  name  Mettiacrylale  cocidymer „ 

.  (jeneiic  name  Oil  mocklied  poiyesiaf _..___._ 


46  FR  60055  (60056)  (12-6-81).. 

47  FR  2309  (2310)  (1-15-82) 

47  FR  10073  (10074)  (3-9-82)  . .  . 
47  FR  13037  (13038)  (3-26-82)  . 
47  FR  26234  (26235)  (6-17-82) 
47  FR  38884  (39685)  (9-10-82) 

47  FR  41165  (41166)  (9-17-82) 

48  FR  5304  (0305)  (2-4  83) 

48  FR  11499  (11500)  (3-16-83)  . 
48  FR  17385  {4-22-83> 

48  FR  20490  (6-6-S3) 

48  FR  20490  <5-«-83) 

48  FR  30434  (30435)  (7-1-83) 

48  FR  32381  (32382)  (7-15-83). 

48  FR  35713  (8-5-83)  

48  FR  41638  (41643)  (9-16-83) 
48  FR  46851  (46653)  (10-14-63)  . 
48  FR  50944  (50946)  (1 1-4-83)  . 

48  FR  55616  155917)  (12-16-83) 

49  FR  1787  (1?96)  (1-13-84) 

49  FR  7654  (7656)  (3-1-84) 

49  FR  9013  (9015)  (3-9-84) 

49  FR  9954  (3-16-84) 

49  FR  13746  (137471  (4-6-84) 
49  FR  18833  (16835)  14-20-84) 
49  FR  19111  (19113)  (6-4-84) 
49  FR  20060  (20062)  (1 1-8-84) 

48  FR  20060  (20062)  (5-  1 1  -84) 

49  FR  22128  (221291  15-25-84)  , 


Dale  o< 
OCMMnencemeni 


Jan.  25,  1985. 
Jan.  23,  I9e5. 
Jan  30  1965. 
Do 

Dec  6  1984 
Jan  -4  1985 
Dec  6  1962 
Jan  17  1985 
Jon*  6  1963 
On  or  aiier 
NCN  5  1984 
Jan.  28.  1985 
Feb  20,  1984 
Apr  1,  1985. 
Dec  27.  1984. 
Jaa  23  1985, 
Dec  11  1984 
Dec  21  1984. 
Jan.  2  1985 
Mar  26,  1984. 
Dec  26.  1984. 
Jan  9  1985 
Ocl  7  1984 
Dec  12  1964 
Jan  21  1985 
Nov  5  1984 
Nov  26  1964. 
(Dec  26.  1984 

Do 
Aug  20.  1984. 
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iv  56  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  to  Manufacture— Continued 


PMNNo 


Cnemical  identiticalKjn 


ten  Hnaled  potyme'  . 


P  84-727  I  5-[t3.5-din.troprieoyl)methytthiol-t  pheoyl-tH-teirazole 

P  84-731  j  Genenc  name  Po<yn>»  of  aliphatic  diacid  allp^allC  polyamines  and  substilute(|alkane 

P  84-740  '  Generic  name  SubsKluted  danhydnde  and  cyclic  amine  polymef 

P  84-741  Genenc  name  Substitjted  dianhydnce.  cyclic  amane  and  substituted  amme 

P  84-785  Genenc  name  Disubsmuled  naphincc  actd 

P  94-645  Genenc  name   Vinyl  irialkoyy  srtane „ „ „ 

P  84-890  Generic  name   Subst^iuteo  poiysr/fene. , ..,.„..„... ....„ 

P?4-9lt  Cyciodoopcane  (2  MeiMoxyeinoxy)     „ „„ ___„..._ 

P 'J4-1066         Geno"C  name   Substituiea  tnsa/o  Jye  sail _. 

P  84-1071         Geneve  name  AlKoKy  aium.nurn  aihv'ace'oacetate _ 

P  34-1101  ,  Genenc  pan>e   T,pe  i  ariKx-  e«cr»ange  ies<n.  bacaitionate/cartxinaM  foim 

P  84-1109  I  Genenc  nane   Modified  ros^n  _ _._ _; _. 

P  84-1155  '  Genenc  name  Quaternary  poiyamin© ,., 

P  84-1156        Generic  nane  Oi.aiernar>  ammonijm  cMonde  ot  an  oxyalkylaleO  polyamine 

P  84-1157         Genenc  name  0»valk,iaii?a  pnerH5lic  ester 

P  84-1158  ;  Genenc  name  Oi^aiernary  ammonium  cMonde  ol  an  ocyalKylated  polyamme. 

P  84-1159  ,  Generic  name  0»va'i<'iaied  lelrot  2-butenedioic  acid  ester  

P  64-1160         Genenc  f^arr^  Propcxytated  imidazoline 

P  84-1222  I  Genenc  name  Poiyrrer  ol  substituted  mettiacrytic  aod  and  polydimelhylsHOKar 

P  85-1  Genenc  name  Aromatic  omme  

P  8S-9  Genenc  name  Fatty  alcohol  etrioxyiaied  propoxylated.  fatty  acid  ester 

PB5-14  Oime'hyisjla  1  '  crcw-i  6 

P  85-26  Generic  name  Sutjftitutod  pnenyi  disu.tide  

P  85-38  Genenc  name   Hvdroryi  terminated  polyurethane...... ,  

P  65-40  Genenc  name   Aiipnatic  ketone  ,..,..,..,,. 

P  85-64  I  Generic  name  OrqanosiJicone  copolymer .„..,...„„„,....._ 

P  85-65  Genenc  narre   Substituted  cycloalkanone _.„__.„ 


I 


FR  Citation 


49  FR  22128  (22131)  (5-25-84) 
49  FR  22128  (22132)  (5-25-84) 
49  FR  22865  (22866)  (6-1-84)  . 
49  FR  22865  (22866)  (6-1-84) 
49  FR  23916  (23919)  (6-8-84)  . 
49  FR  25676  (25678)  (6-22-84) 
49  FR  28614  (28615)  (7-13-84) 
49  FR  28616  (28617)  (7-13-84) 
49  FR  33721  (33722) (8-24-84) 
49  FR  33721  (33722)  (8-24-84) 
49  FR  35414  (35415)  (9-7-64) 
49  FR  35414  (35415)  (9-7-84) 
49  FR  37458  (37459)  (9-24-84) 
49  FR  37458  (37459)  (9-24-84) 
49  FR  37458  (37459)  (9-24-84) 
49  FR  37458  (37459)  (9-24-84) 
49  FR  37458  (37459)  (9-24-84) 
49  FR  37458  (37459)  (9-24-84) 

49  FR  39379  (39381)  (10-5-84)  __  . 

49  FR  41 100  (10-19-84)     Jan 

49  FR  41100  (41101)  (10-19-84) Jan 


Date  ot 
commencement 


Jan 
Dec 
Oct 

Oct. 
Jan 
Dec 
Jan 
Dec 
Jan 
Dec 
Dec 
Jan. 


Jan 


49  FR  41102  (41103)  (10-19-84) 
49  FR  41102  (41103)  (10-19-84).. 
49  FR  43105  (43106)  (10-26-84)  . 
49  FR  43105  (43106)  (10-26-84)  . 
49  FR  44139  (44140)  (11-2-84)... 
49FR  44139  (44140)  (11-2-84) 


Jan 
Jan 
Jan 
Jan 
Jan 
Jan 


3.  1985 
12.  1984. 
20,  1984 
Do 

23,  1984 
2,  1985 

10.  1984. 
7  1985 
14  1984 
17.  1985 

24,  1984 

20.  1984 
5.  1985. 
Do 

Do 
Do 
Do 
Co 

25,  1985 

8.  1985 
1.  1985 

15.  1965. 

9,  1985 

16,  1985 
23.  1985. 

21,  1985 
30,  1985 


V.  106  Premanufacture  Notices  for  Whch  the  Review  Period  Has  Been  Suspended 


PMNNo 


Identity/genenc  name 


FR  citation 


P83-1 
P  83-333 

P  83-401 
P  83-418 
P  83-461 
P  83-634 
P  83-669 
P  83-677 

P  83-770 
P  83-771 

P  83-860 
P  83-875 
P  83-876 
P  83-913 
P  83-1006 

P  83-1007 
P  83-1012 
P  83-1018 
P  83-1033 
P  83-1238 
P  84-15 
P  84-17 
P  84-18 
P  84-36 
P  84-50 
f   84-64 

P  M-108 
P  84-121 
P  84-306 
P  84-307 
P  84-375 
P  84-376 
P  SJ-39I 


P  84-39^ 
P  84-485 
P  84-558 
P  84-591 

P  84-597 
P  S4-6J9 
P  84-650 
P  84-651 
P  84-664 

P  64  665 
P  84-669 
P  84-673 
P  84-698 
P  84-703 
P  84-713 
P  84-737 


I  Genenc  name  Polyfialogenaled  aromatK:  alkylated  hydrocartxin 

Genenc  name;  Reaction  produc*  oi  polycyclesultonic  acid  salt  with  p»x)spbor«s  riaWe/tialogen,  subsequent  reaction 
with  an  amine  subsequent  reaction  with  an  aidehyde.'sodium  bisulfite  alkali 

I  Generic  name   NapMhaleneinsuHonic  acid  chioronnazinylamirKjmelhoitymethylphenylaiO 

I  (ieneric  r-ame  Benr(?r>edisui(onK:  acid  cniorotnazinylaminodimethylphenylaio-Sjilfonaphihaleneazo-. 

Genenc  name   Substituted  alko«y  silane        , , 

Generic  name   Sot^slituted  mono  azo  aromatic „„„ 

Generic  name  Chrorr.ium  compie.  o'  5uDs!itutedphenolazosultonaphthol  with  n|phttiola20sul(onaphthol. 
1  Generic    name     Chromium    compien    dI    substituted    alkylamincfOfmimidpher»l    with    sullonaphtholazosulfophenylp- 
[      yrazolone 

I  Generic  name  Cobalt  compiei  ol  a  substituted  phenolazonaphlhol 

I  Generic   name    Chromium    :ompieii   of   substituted   phenolazoalkylarylammo-lornrumidphenol   with   sullonaphlhylazo- 
[      suHonaphlhol 

Generic  name  Metal  compiexed  substituted  aromatic  azo  compound  

;  Generic  name   4  (2  cyano-4  niir.oonenyiazo)-(N-2cyanoelhyl)N-(2-pheno«yethyl)  aminol  benzene _..L".."!.ZI!I] 

1  Generic  name   4  (2  cyano-4.nitrophenyiazo)-(N.N-b'S(2propionylOKyethyl)aminol-3-chlorobenzene J...! 

Generic  name  Copper  suitonyiphenazopoiy-hydro<y  phenazobenzoale  

1  Genenc  name    (Amino)-(tiydro<y)-(substituted)  (substituted)  naphthalenedisuHofiic  acid,  and  (amino)-(hydr"oxy)-(substi- 
[      luled)-(suOstitute<»  naphlfialenedisulfonic  acid,  salts  with  sodium  and  potassium 

Generic  name  (SuOstituted)-(substiluted).hydroirynaphthalenesulfonic  acid,  sodkim  satis 

Genenc  name   Bis  isuilopnenyicniorotiiazineaminosulfoohenyiazo)  hydroxyamino-disuilonaphthalene , 

Generic  name   Substituted  napntnaierie  letradisullonic  acid,  bis((substituted-hy*0)(yphenylaro)  phenyl]  derivalive 

Genenc  name  u,  .cartioiyiic  acid „ 

Genenc  name   SuDstttuted  anthraquinone  „ 

I  Generic  name   Substituted  heteiocyciic  metal  complex „...„. 

Genenc  Name   Substituted  heterocyclic  metal  complex 

!  1(1.1  Oimelhyiethoxvi  procan-2  ol  .,.„ 

'  Generic  name   Substituted  heterocyclic  metal  complex   ..„., ,, 

Generic  name   Substituted  heterocyclic  metal  complex 

Generic  name    SuBstitutea  pheny  ammo  monochioro-lriazinylamino  suilophemJazo-substituled-disullonaphthalenylazO' 
naphthaiene-disuitonic  aciG  hexasodium  salt 

Genenc  name   TrisuDstituted  heterocyclic  d-substituled  rnonocycle , 

Generic  name   Substituted  heterocyclic  metal  complex    ^ _.._. ._ !!!„I1. ' 

Benzoic  acid   2  UII2  i(2  nTethyi-i-oxo2-propenyl)oxy)ethyl)amino)carbonyl)oxy-,  (Jiethyl  esler _ .'"11... 

2-propenoic  acid   2methyi-   2  i(he»ahydro  2  oxo  1H.azop<n-l-yl)cart)onyt)amino)elhyl  ester I.!"I""Z"Z""""""!!! 

Gerienc  name   Sodium  slat  of  aikyi  dithiocart^amates       

Generic  name  Aryi  esters  o*  alkyi  jitniocarbamates ^ 

Genenc       name        Cuprate(5  ),        [5hydroxy-2-t(4.(r54iydroxy-6-[t2-melh»(y.5-(substituted)phenyl)azo)-7suHo-2- 
naphtnalenyllaminc)^  ((3  sulfopheny1)annino))-1.3,5tnazin.2-yl)aminol-6-[(ahydrOKy-5-sulfophenyl))a20-1,7- 
naphthalene  disuilonatot "  I  ]   pentasodium  ■ 

GenerK  r,ame  Aikoxyiated  cycicaiiphaiic  diamine 

Genenc  name  Poly(oxy  i  ,2-ethanediyl)  alphaacyl-w-alkyl 


47  FR  46371  (10-18-82) 

48  FR  72  (73)  (1-3-83) 


48  FR  5304  (2-4-83) 

48  FR  5304  (5306)  (2-4-83) 

48  FR  7299  (7300)  (2-18-83) .. 

48  FR  17385  (4-22-83)   

48  FR  20490  (5-6-83) 

48  FR  20490  (20491)  (5-6-83) 

48  FR  24967  (24968)  (6-3-83) 
48  FR  24967  (24968)  (6-3-83) 


I  Genenc  name   Sodium  salt  ol  an  alkylated  sulfonated  aromatic 

Generic  na.me   Blocked  aliphatic  poiyisocyanaie       

Generic  name  Chfomate  Disi Substituted  substituted  phenolato)  inorganic  salts 
Generic  name  Chromaie  PisisuSstitLted  substituted  substituted  pyrazolyl).  sodiim 

(jenenc  name  Ghror-ate  bisisuDsiiiuted  substituted  naphthalenolato)  sodium 

Genenc  name    Chromaie    (substituted  substituted  plienolato)  (substituted  substituted  substituted  substituted  pheno- 
tato)  sodium 

Generic  name  Chromate  bisisuCstiiuted  substituted  substituted  phenolalo).  sodium 

Oleic   iinoieic   oaimitic  acid  ester  ol  ethcxyiated  C,;C,,  alcohols      .y'""". 

Generic  name  Chromate  i  substituted  naphihalenolatoi  (substituted  substituted  paphlhalenolato)  morgamc  saltsZ!!".!.'! 

Generic  name    9    10  Anthraceneaione  sulfonic  acid.  SOdium  salt 

Oxo  octyi  acetate  „ 

Generic  name   Acryiated  aikcxyiated  aiipriatic  pdyol „ 

Genenc  name  Glycol  other 


Oct  22.  1982 
Mar    14.  1963. 

Aug  18.  1983 
Feb  19.  1965 
July  1.  1983 
July  5.  1983 
Aug  5,  1983 
Aug  5.  1983 

Aug   15,  1983 
Do 

Sept  21,  1983 

Do 

Do 

Oct   1.  1983 

July  19.  1984 

48  FR  36647  (36648)  (8-12-83) Do 

48  FR  36647  (36648)  (8-12-83) '     Oct   24    1983 

48  FR  36647  (36649)  (8-12-83)      ..  Do 

48  FR  37699  (37700)  (8-19-83) Dec  8  1983 

48  FR  43397  (43400)  (9-23-83) j  Dec  9.  1983 

48  FR  48B63  (48864)  (10-21-83) I  Feb  9,  1985. 

48  FR  48863(48864)  (10-21-83)  I    Do. 

48  FR  48863(48864)  (10-21-83) Jan  6,  1984 

48  FR  48863  (488661  (10-21-83)   !  Feb  9,  1985 

48  FR  50951  (50952)  (11-4-83) Do 

44  FR  50951  (59053)  (11-4-83) July  9.  1984 


48  FR  30434  (30435)  (7-1-83) 
48  FR  31460  (31462)  (7-8-83)  . 
48  FR  31460  (31462)  (7-8-83)  . 
48  FR  32381  (32383)  (7-15-83). 
48  FR  36647  (36648)  (8-12-83). 


Date  suspended 


48  FR  50944  (50945)  (11-4-83) 

48  FR  50944  (50946)  (11-4-83). 

49  FR  930  (932)  (1-6-84) 

49  TR  930  (932)  (1-6-84)  

49  FR  4980  (4981)  (2-9-84) 

49  FR  4980  (4981) (2-9-84) 

49  FR  6160  (6162)  (2-17-84) 


49  FR  6160  (6162)  (2-17-84) 

49  FR  11009  (11010)  (3-23-84) 


49  FR  16833  (16835)  (4-20-84) 
49  FR  16833  (16835)  (4-20-84) 
49  FR  19110  (19113)  (5-4-84) 
49  FR  19110  (19113)  (5-4-84) 
49  FR  19110  (19113)  (5-4-84) 
49  FR  20060  (20061)  (5-11-84) 

49  FR  20060(20061)  (5-11-84) 
49  FR  20060  (200611  (5-11-84) 
49  FR  20060  (20061)  (5-11-84) 
49  FR  22128  (22129)  (5-25-84) 
49  FR  22128  (22130)  (5-25-84) 
49  FR  22128  (22130)  (5-25-84) 
49  FR  22865  (22866)  (6-1-84) . . 


Var  5  1984 
Feb  9  1985 
Mar  22.  1984 

Do 
Jan   10,  1985 

Do 
Apr  27,  1984 


Do 

June  4   1984 
Dec  6.  1984 
Aug  21,  1964 
July  19.  1984. 
July  20.  1984 

Do. 

Do 

Do 

Do 

July  18.  1984 
July  20.  1974 
Aug  10  1984 
Oct  29  1984 
Feb  1,  1985 
Nov    19.  1984 
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PMN  No 


P  84-738 
P  84-742 
P  84-780 
P  84-792 
P  84-796 
P  84-814 
P  84-«24 
P  84-858 
P  84-880 
P  84-881 
P  84-886 
P  84-895 

P  84-900 
P  84-901 
P  84-902 
P  84-903 
P  84-913 
P  84-927 
P  84-938 
P  84-954 
P  84-963 
P  84-968 
P  84-989 

P  84-1005 
P  84-1007 
P  84-1042 
P  84-1053 
P  84-1062 
P  84-1068 
P  84-1074 
P  84-1079 
P  84-1114 
P  84-1128 
P  84-1136 
P  84-1 137 
P  84-1144 
P  84-1 145 
P  84-1184 
P  84-1188 
P  84-1204 
P  84-1219 
P  84-1228 
P  84-1229 
P  85-8 
P  85-16 
P  85-18 
P  85-30 
P  85-31 
P  85-67 
P  85-85 
P  85-98 
P  85-109 
P  85-118 
P  85-247 
P  85-301 
P  85-333 
P  85-343 


V.  106  Premanufacture  Notices  for  Ahich  t«e  Review  Period  has  Eee\  Suspended— Continued 


Identity 'genenc  name 


FR  CTtaiion 


Generic  name  Glycol  ett>er „ „. „„. 

Genefic  name  Cross-linked  modified  polyvinyl  amide 

I  Genenc  name  Aliphatic  diacry  late       

I  Genenc  name  D'subslituted  anihfaquinone-2-sulfonic  acKj,  alkak  metal  salt.. 

Genenc  name  Poiytjnctional  azifidine „ 

Ge^e'ic  name  ^oiysubs'ituled  polyol .„„ 

Generic  name  Brommated  aromatic ,^ 

Generic  name  Polyalkylene  gtycol  ettwf  acrylate 

Genenc  name  Mod'tied  meiamme  formaldehyde  polymer .. 


Genenc  rame  Mod'fied  polymer  of  styrene  with  alkyl  acrylate  and  alkyt  methacfylales „ 

Generic  name  Tr,a7ine  denvative    

Genenc    name    Suljstituted-substituted   benzenesuHonic   acid   coupled  with   sobstrtuted-substituted  benzenes  and 
substituted  substituted  naphthalenedisuilonic  actd,  sodium  salt 

l,3,5-Tnazine-24  6  |lH,3H.5H)-tnone.  l,3.5.tris(2.3-aibromopfopyl) 

Bisdetrabromobisphenol  A)Bis(tnbfomoptienyl)elhylenotetracaitjonate 

Heitabromodiphenyi  amine      „.„ 

N-methylhexabromodiptienyi  amine  ^, ^ . , ^ 

Genenc  name  NN  -bis(2-2  13-aikyil  th.asoKoe)vinyl).1.4-phenylene  diamine  double  salt 

Generic  name  Carbopoiycyclic  alkenyl  ether  „ _. 

Polymer  of  hydroxy  ethyl  aci>iale  and  polyisocyanate  T  1890/100 „ 

Ger>enc  name  Substituted  aromatic «««„„.„„.... . 

6Nilro  2I3H)  benzoxazoione       „„ _.„..„.„ _.._ „.._ _ „ 

Genenc  name  Modified  sodium  polyscrylate.. 


Date  Suspended 


4.amlno■3  6■blsl5•(4■|3■car1XJl(ypyndlnlo-6-(4-chlOfO-3•suHonateanilino)-1.3.5•tfia2in•2-y^atrMno]•2■suHonato^)hef^yla^O)• 
5-hydrory.2, 7-napthaiene-disulfonale-dihydrOKid.  hexasodium 

Genenc  name  AikyI  amine  denvalive         

Generic  name   3alkyl2  (2  aniiino)vinyi  thiazolinium  saN „ _ „ „... 

Methyiammomum  n-methyidilhiocartiamate « .„. „.„ „ „.„ 

Generic  name  Ethoxyiated  vegetable  fatty  acid _ _ _ _ 

Methyl  vinyi  sulfone  .,...,  ^^_^  

N-dimetythiocarbamylthio-N  -phenyl  urea ™ „. „„.„.„. . „ 

Genenc  name  Polyurelhane  polymer    .,..„«.„.„„„ „ .........™.««..«.„„„.«,„™.^,«..„ 

I  Generic  name  Alkylated  diphenyi  oxide _ „ „.._.„._.._._ ___.....„....„.._ 

Generic  name   Sodium  salt  of  sulfonated,  alkylated  diphenyf  oxide „..„ „_....„.„_„ 

Genenc  name   isoalkyleoeoxy  alkanol  „ „ „.. 

Generic  name  Substituted  aromatic  amide.. 

j  Genenc  n»fne:  Cycloaliphatic  epoxide  „ 

I  Genenc  name  Isoalkyleneoxy  aikanoate 

Generic  name  Alkyltnalkoxysilane  . 


Generic  name  Polyehkw oHuoro  aromatic  alkylated  hydrocart)on .. 

Generic  name  Modified  acrylamide  polymer 

Genenc  name  Substituted,  sulfonated  naphthylazo  soldium  salt.. 

Generic  nape  Substituted  pyridine 

Generic  name  Polyisoalkoxyaikano* ™-....«..™.„ «,...„..„„.. 

Generic  name  PolyisoalkoxyaiKanol „ 

I  Genenc  name  Poiyetrier  polyester  urethane  . 


Generic  name  Acrylamide  unsaturated  quaternary  ammonium  copolymer „ „,.« 

Generic  name  Substituted  ammo  anthraqumone  

Genenc  name  Carbopoiycycle  sulfonate  ol  substituted  phenyl  azo  substituted  heteromonocyde.. 

Generic  name  Carboixiiycycle  sulfonate  ol  Substituted  heteropolycycle 

2  2  -dially-4,4  -sulfonyi  diphenol    __.„„,.„„„ „.._.„.._..„. 

Generic  name  Sodium  salt  of  sulfated  Cm-n  alcohol  ethoxylale 

2,2  (i.3-phenyienelbis(4,5dihydro-oxazole) 

Generic  name  Aryithiodialkanoyihydrazide . 

Generic  name  Polyurelhane 

Generic  name  Bis-imidazolium  dibromide.. 

Ger>eric  name  Urethane  acrylate 

Generic  name  Polyurelhane  acrylate 

Alpha,  alpha,  alpha  tnbromomethyl  phenylsullone 


49  PR  22865  (22866)  (6-1-84)  Hm   29,  i984 

49  FR  22866  (22866)  (6-1-84)  Aug  22   1984 

49  FR  23916  (23919)  (6-*-e4) Nov   10,  1984 

49  FR  23916  (23920)  (6-8-84) !  Aug,  22,  1964 

49  FR  24782  (6-15-84)     j  Dec,  17.  1964 

49  FR  24782  (24784)  (6-15-84) Jan  4.  1985. 

49  FR  25676  (6-22-84)  '  Feb  7,  1985. 

49  FR  26800  (26801)  (6-29-84)  Jan  3.  1985. 

49  FR  28614  (7-13-84)  Aug  22,  1984 

49  FR  28614  (28615)  (7-13-84)  Oct  31.  1984 

49  FR  28614  (28615)  (7-13-84)  Oct  22   1984 

49  FR  28614  (28616)  (7-13-84)  Nov   16   1984 

49  FR  28616  (28617)  (7-13-84)  Sept  28   1964 

49  FR  28616  (28617)  (7-13-84)  Feb  7   1985 
49  FR  28616  (28617)  (7-13-84)  Do 

49  FR  28616  (28617)  (7-13-84)  ,  Do 

49  FR  28616  (286181  (7-13-84) Nov  28.  1964 

49  FR  29451  (29452)  (7-20-84)  Sept  26.  1984 

49  FR  29451  (29453)  (7-20-84)    Jan  3.  1985, 

49  FR  30238  (30239)  (T-27-84)  Oct   10,  1964 

49  FR  30238  (30240)  (7-27-84)  Oct   11,  1984 

49  FR  30238  (302401  (7-27-84)  Feb   11    1965 

49  FR  31136  (31137)  (8-3-84) Oct  16  1984 

49  FR  32110  (8-10-84) Oct  24,  1984 

49  FR  32110  (8-10-84)  Jan   7,  1985 

49  FR  33718  (33719)  (8-24-841  Oct  31    1984 

49  FR  33718  (33720)  (8-24-84)  Oct  26.  1984 

49  FR  33718  (33721)  (8-24-84)  Nov   6,  1984 

49  FR  33718  (33722)  (8-24-84)  Nov    5    1984 

49  FR  34572  (8-31-84)  Nov  9   1985 

49  FR  34572  (34573)  (8-31-84)  Nov  26.  1984 

49  FR  36414  (35416)  (9-7-841  Nov   19,1984 

49  FR  35414  (35417)  (9-7-84)  Nov   26,  1984 

49  FR  36161  (36152)  (9-14-84)  Feb  4    1985 
49  FR  36161  (36152)  :9-14-841  Do 

49  FR  36151  (36152)  (9-14-84)  Feb   n    1985 

49  FR  36151  (36152)  (9-14-84)  Nov  27   1984 

49  FR  38356  (36367)  (9-28-84)  Dec   5   1984 

49  FR  (38356)  (38357)  9-26-84)  Dec   7.  1984 

49  FR  36356  (38356)  (9-28-84)  Dec   17   1984 

49  FR  39379  (39380)  (10-5-84)  Feb  5.  1985 

49  FB  39379  (39381)  (10-5-84)  Jan  8   1985 
49  FR  39379  (39381)  (10-5-64)  Do 

49  FR  41100  (411001)  (10-19-84)  Dec   17   1984 

49  FR  41102  (41103)  (10-19-84)  Jan  4,  1985 

49  FR  41102  (41103)  (10-19-84)    ,  Jan   18,1985 

49  FR  43105  (43106)  (10-26-84)  Jan  9,  1985 
49  FR  43105  (43106)  (10-26-84)  Do 

49  FR  44139  (44140)  (11-2-84)  Jan  23.  1985 

49  FR  44139  (44142)  (ii-2-8«)  Jan  9,  1985 

49  FR  44676  (44677)  (11-8-84)  Jan   18,1985 

49  FR  45657  (11-19-84)  Jan  22   1965 

49  FR  45657  (45658)  (11-19-84)  .  Jan   30,  1985 

49  FR  48801  (46803)  (12-14-84)  Jan  28   1986 

49  FR  50444  (12-28-84) Dec  20,  1984 

49  FR  50444  (50446)  (12-28-84)  Jan  30   1985 

50  FR  543  (544)  (1-4-85) Jan   15,  1985 
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BILLING  CODE  6560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

ICC  Docket  No.  83-1145;  Phases  I  and 
II.  Part  1;  FCC  85-701 

Investigation  of  Access  and 
Divestiture  Related  Tariffs 

AGENCY:  Federal  Communications 
Commission. 

action:  Memorandum  Opinion  and 
Order  requiring  amendments  to  carriers' 
proposed  rate  structures. 

summary:  This  action  finds  that  the 
Special  Access  tariff  provisions  filed  on 


December  3,  1984.  are  generally 
acceptable  subject  to  specifed  revisions. 
This  order  is  limited  to  non-cost  issues, 
such  as  rate  structures  and  tariff 
provisions.  Specifically,  we  require  the 
local  exchange  carriers  to  make  certain 
amendments  to  their  proposed  rate 
structures  and  other  tariff  terms  and 
conditions. 

This  action  is  necessary  to  resolve  the 
various  non-cost  related  issues. 

address:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regina  Keency.  Idnff  Division.  202-632- 
6917. 

SUPPLEMENTARY  INFORMATION: 


Note. — This  document,  delayed  in 
publication  due  to  non-receipt  of  the  text  by 
the  FCC  liason  officer  and  the  Office  of 
Federal  Register,  was  to  precede  the 
Memorandum  Opinion  and  Order,  FCC  85- 
100.  published  on  March  21. 1985.  50  FR 
11440.  in  the  same  proceeding. 

Memorandum  Opinion  and  Order 

In  the  Matter  of  Investigation  of  Access 
and  Divestiture  Related  Tariffs;  CC  Docket 
No.  83-1145.  Phase  I  and  Phase  11.  Part  I. 

Adopted:  February  14. 1985. 
Released:  February  19.  1985. 
By  the  Commission. 

1.  Pending  before  the  Commission  are 
special  access  tariff  provisions  filed  on 
December  3. 1984.  We  find  the  tariffs 
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Renerally  accoptiible  suhjfrt  to  specified 
rpvision.s.  In  this  order  vvp  require  the 
ln(  ,,1  (■\<,han);^e  f  .irners  to  ni<ike  certain 
iinit.-ndmcnt.s  lu  thtti  pruposed  rale 
structures  and  other  tariff  terms  and 
conditions.  In  a  subsequent  order  which 
ui!!  deal  with  cost  and  rate  issues 
r>ii.sed  liy  the  special  access  tariffs,  we 
will  include  specific  instructions 
regarding  the  filing  of  these  required 
amendmenls  by  the  carriers.  We  also 
designate  for  further  investigation 
several  issues  raised  by  the  pending 
tariffs.  We  also  intend  to  conclude  our 
current  investigation  of  special  access 
and  initiate  another  investigation  after 
the  tariffs  become  effective  pursuant  to 
our  subsequent  cost  order  Further,  in 
this  order  we  deny  the  emergency 
petition  filed  by  Pacific  Bell  and  Nievada 
Bell  on  October  19. 1984. 

I.  Summary 

2.  The  speci.il  access  tariff  provisions 
origin.dly  riled  by  the  local  exchange 
carriers  in  September  and  October  1983 
presented  this  (Commission  with 
numerous  difficult  problems.  The  local 
private  line  segments  which  those 
provisions  govern  have  in  the  past  been 
provided  to  interexchange  earners  and 
end  users  under  a  hodj^epodge  of 
mechanisms.  The  American  1  elephone 
and  Telegraph  Company  I.AT^T) 
obtained  these  channels  frcmi  the  Bell 
Operating  Companies  moCsl  through 
internal  Hell  System  arrangements  and 
from  independent  local  exchange 
companies  under  settlement  agreement 
contracts.  The  wide  variety  of  interstate 
[irivate  line  services  was  then  provided 
by  AT<»T  jointly  with  the  local 
concurring  and  connecting  exchange 
companies.  Other  Common  Carriers 
(CJCCsj  have  since  1974  obtained 
channels  under  ROC  and  AT^iT  tariffs 
filed  pursuant  to  the  Docket  i\o.  20099 
Settlement  Agreement.'  The  OCCs  then 
provided  service  to  their  own  customers 
\>\  resale  of  those  channels  and  use  of 
their  own  networks,  at  terms  specified 
in  their  tariffs. 

3.  With  the  adoption  of  the  access 
charge  plan  ^  and  the  break  up  of  the 
Bell  System,  substantial  changes  in 
these  mechanisms  became  inevitable. 
Under  the  .Modification  of  Final 


'  -S'ff  Anieritrtn  Teleptinm.-  ami  Tflujifciph 
Ccimpany.  47  FCC  2d  66<)  (1974).  52  FCC  2d  727 
( I975I,  afrdsuh  nom.  Carjienler  v.  FCC.  539  F.2d  242 
(U  C.  Cir.  1976) 

-  MTS  dnd  WATS  !^4drket  Slniclun-.  CC  Docket 
No.  78--2.  93  KCC  2d  241  (1983],  ni  on..  97  FCC  2d 
6«2  (1983).  further  n-nw..  97  FCC  2d  834  (1984).  affd 
III  pnm  /pal parL  National  As.soMHliun  of 
Ri'Kulalory  LMilily  Commissioners  v.  FCC.  737  F.2d 
11)95  inc  Cir  1984).  pt-fn  forcrrl.  filed.  53  U  S.LW. 
3070  (U.S.  luly  18.  1964)  (.No.  M-95|. 


judgment  (MFJ).^  the  BOCs  are  required 
to  offer  special  access  to  all  carriers. 
AT*cT  and  the  OCCs  alike,  at  the  same 
rates  and  on  the  same  terms.  This 
approach  coincided  with  our  own  policy 
goals  of  full  and  fair  competition  in 
interstate  services.  However, 
implementing  this  approach  presented 
formidable  problems.  All  local  carriers 
were  required  for  the  first  time  to 
develop  general  tariffs  with  specific  rate 
structures,  rates,  argi  regulations  for  all 
carriers  as  well  as  end  users. 

4.  The  BOCs  faced  the  additional 
burdens  of  dividing  their  facilities  with 
AT&T,  and  determining  the  costs  of  the 
facilities  they  retained.  Moreover,  both 
the  local  carriers  arid  AT&T  asserted 
that  with  the  end  of  their  joint  provision 
of  end-to-end  interstate  private  line 
service,  local  rates  would  generally  have 
to  he  increased  substantially  because 
long  haul  channels  had  historically  been 
overpriced,  and  had  in  effect  subsidized 
short  haul,  local  channels.  Pricing  of 
local  channels  at  cost  would,  under  this 
view,  require  rate  increases  which 
would  be  offset  in  some  degree  by  lower 
long  haul  rates. 

5.  The  massive  overhaul  of  local 
channel  rates  and  rate  structures, 
occurring  at  the  same  time  as  the 
implementation  of  switched  access 
tariffs,  clearly  presented  substantial 
issues  of  lawfulness  and 
reasonableness,  as  the  Commission 
pointed  out  in  its  order  establishing  this 
investigation.  The  first  tariffs  wholly 
revamped  the  rate  structures  for  these 
channels  and  proposed  substantial  rate 
increases.  These  rate  changes  varied 
widely  for  different  types  of  private  line 
networks.  The  rates  proposed  by 
individual  carriers  also  varied 
substantially.  Since  that  time,  our  efforts 
have  been  directed  to  balancing  a 
number  of  objectives,  principally 
ensuring  that  the  initial  special  access 
tariff  structure  and  rates  are  generally 
workable  and  reasonable,  while 
recognizing  that  we  could  not  expect 
that  tariffs  filed  by  so  many  new 
carriers  to  implement  such  major  and 
uncertain  changes  could  be  expected  to 
be  perfect  or  perfectly  supported. 

6.  In  this  ongoing  16-month 
investigation,  we  found  unacceptable 
the  first  two  sets  of  special  access 
filings,  concluding  that  the  proposed 
structures  contained  basic  problems  and 
that  gaps  and  deficiencies  in  the  support 
information  raised  continuing  doubts 
concerning  the  rate  levels.  However,  we 
also  concluded  in  the  Novembers 


■'  Uiulpd  Stales  v.  AT&1 
19H2].  uffii suhnom.  Mar 
U.S.  1001  (1983). 


Order*  that  significant  progress  had 
been  made  in  both  areas.  In  particular, 
we  noted  that  a  filing  by  the  .N'ational 
Exchange  Carrier  Association  (\ECA) 
of  a  revised  illustrative  tariff  with 
corrections  and  updates  of  the  cost 
support  information  appeared  to  be  a 
substantial  improvement  over  the  earlier 
tariffs.  We  accordingly  directed  the 
filing  carriers  to  file  new  special  access 
tariffs  and  recommended  that  they  use 
the  revised  .N'ECA  structure  and  cost 
support  information  filed  in  March,  with 
adjustments  to  reflet  that  structural 
revisions  and  the  needed  correction  of 
errors  in  that  material.  In  geneal.  our 
intent  was  to  narrow  the  remaining 
issues  in  order  to  achieve  workable. 
effective  tariffs.  As  part  of  this 
approach,  we  encouraged  carriers  not  to 
propose  other  changes,  although  NECA 
for  one  asserted  that  a  further  13  percent 
increase  in  the  revenue  requirement  was 
warranted. 

7.  The  November  8  Order  also  sought 
to  make  progress  toward  ending  the 
disparate  ratres  charged  to  AT&T  and 
the  OCCs  in  an  equitable  manner.  We 
recognized  that  the  local  companies  had 
adequately  demonstrated  that  some  rate 
increase  was  justified  over  the  low 
Docket  No.  20099  rates  paid  by  the 
OCCs  and  that  AT&T  was  paying 
significantly  higher  charges  under  its 
interim  compensation  arrangements.  .At 
the  same  time,  we  believed  that  abrupt, 
massive  rate  increases  to  the  OCCs 
might  threaten  the  viability  of  the 
services  they  offered  to  the  public  and 
the  effetive  development  of  a 
competitive  communications 
marketplace.  Based  on  these 
considerations,  and  in  response  to  a 
proposal  by  the  Ameritech  companies  '• 
which  was  supported  in  part  by  many 
major  OCCs  and  other  commenters,  we 
directed  that  the  local  carriers  increase 
rates  under  the  Docket  No.  20099  tariffs 
by  20  percent,  and  tentatively  concluded 
that  any  further  OCC  rate  increases 
should  be  phased  in  over  a  12-month 
period.  We  requested  comments  on  this 
plan,  and  on  tfie  revised  tariffs. 

8.  The  20  percent  increase  become 
effective  on  November  13.  On  December 
3  the  local  carriers  filed  revised  special 
access  tariffs.  In  general,  these  tariffs 
follow  the  course  recommended  in  the 
November  9  Order,  using  the  rate 
structure  proposed  by  NECA  and 
proposing  rates  based  on  the  March  cost 


552F.Siipp.  131  (D.n.C. 
and  V.  United  Slates.  460 


*  Investigation  of  Access  and  Uivesttlure  Rekiled 
Tariffs.  CC  Docket  No.  83-1 14S.  Pfuise  I  and  Phase 
n.  Part  I,  FCC  84-.'i24,  released  .November  9  1984 
{November  y  Order]. 

'  Amerilecti  Petition  to  Expedite  Transition  to 
Special  Access  Tariff  Rates,  filed  August  a  19«4 
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support  figures,  with  corrections  and 
adjustments  to  reflect  Commission 
directives,  but  without  rate  increases. 
9.  In  the  present  order,  we  conclude 
that  the  rate  structures  and  tariff 
regulations  contained  in  the  revised 
NECA  tariff  and  those  filed  by  other 
carriers  are  generally  acceptable  as  a 
basis  for  implementing  effective  special 
access  rates,  although  our  review 
indicates  that  certain  further  specific 
modifications  are  necessary.  As  noted  in 
paragraph  1.  suprea.  we  will  address 
cost  and  rate  issues  in  a  subsequent 
order  and,  in  that  order,  we  will  include 
specific  instructions  regarding  the  filing 
of  those  further  modifications.  Our  goal 
is  to  permit  these  tariffs  to  become 
effective  at  the  earliest  practicable  date. 
This  order  concludes  that  our 
investigation  of  these  tariffs  has  reached 
a  point  where  implementation  of  the 
tariffs  should  begin  and  that  any  later 
fine  tuning  or  corrections  should  be 
based  on  our  monitoring  of  the 
operation  of  the  tariffs  in  practice  and 
further  investigation. 

II.  Background  and  Procedural  History 

10.  The  special  access  tariffs  pending 
before  the  Commission  were  filed  by 
NECA  and  local  exchange  carriers  in 
response  to  the  November  9  Order. 
These  tariffs  are  the  third  set  of  special 
access  tariffs  filed  by  the  local  exchange 
carriers.^ 

11.  Special  access  services  include 
segments  of  interstate  or  international 
private  lines,  ranging  from  telegraph 
grade  and  voice  grade  to  high  capacity 
analog  and  digital  channels.  Under  the 
Commission's  access  charge  plan  a 
variety  of  services  and  facilities  are 
included  in  special  access  so  that  the 
divested  BOCs  may  offer  those  services 
and  facilities  under  access  tariffs,  as 
mandated  by  the  ME}. 

12,  As  we  have  noted  in  our  previous 
special  access  orders,  with  limited 
exceptions,  neither  the  access  charge 
plan  nor  the  MFJ  requires  changes  in  the 
rates,  rate  structure  or  provisions 
currently  applied  to  special  access 
services.  The  DOC  tariffs  must,  however, 
implement  the  MFJ  with  respect  to  local 
access  and  transport  area  (LATA) 
boundaries.  The  MFJ  also  requires  that 
the  BOC  tariffs  offer  services  to  AT&T 
and  other  interexchange  carriers  under 
the  same  terms.  Local  exchange  carrier 
tariffs  must  also  apply  the  special 
access  surcharge  developed  by  the 
Commission  to  recover  a  reasonable 
contribution  to  the  interstate  revenue 
requirement  for  unmeasured  access 


service  tariffic  which  "leaks"  into  the 
local  exchange  by  means  of  private 
branch  exchanges  (PBXs)  or  other 
switching  devices. 

13.  In  September  and  October  1983, 
the  exchange  carriers  filed  special 
access  tariff  provisions  to  become 
effective  January  1,  1984.  After  an  initial 
review  of  the  access  and  divestiture- 
related  tariffs  revealed  significant  issues 
of  lawfulness,  the  Commission 
suspended  the  tariffs  until  April  3, 1984, 
and  initiated  an  investigation.^  In  its 
lengthy  February  17  and  March  7, 1984 
EC  A  and  Non-EC  A  Tariff  Orders.^  the 
Commission  identified  special  access  as 
an  area  of  primary  concern.  The 
Commission  found  that:  (1)  The 
proposed  special  access  rate  structure 
was  unreasonable,  discriminatory,  and 
violative  of  Commission  decisions  and 
policies;  (2)  the  proposed  special  access 
nonrecurring  charges  were  unlawful;  (3) 
the  Commission  had  inadequate 
information  upon  which  to  judge  the 
overall  allocation  of  costs  to  special 
access;  and  (4)  additional  information 
was  necessary  to  understand  the  bases 
and  justification  for  the  proposed  rate 
changes.  Pursuant  to  the  ECA  and  Non- 
EC  A  Tariff  Orders.  NECA  was  directed 
to  file  a  revised  access  tariff  by  March 
15,  1984  and  the  "non-NECA"  local 
exchange  carriers  (BOCs  and 
independent  telephone  companies 
which  are  not  participating  in  all  the 
NECA  "pools")  were  directed  to  file 
revised  access  tariffs  no  later  than 
March  19,  1984,  By  letter  dated  February 
24, 1984,  the  exchange  carriers  were 
asked  to  provide  information  and 
justification  regarding  the  development 
of  special  access  rales. 

14.  In  March  1984,  NECA  and  most  of 
the  exchange  carriers  filed  revised 
access  tariffs  which  were  scheduled  to 
become  effective  April  3, 1984.*  Two 
dozen  parties  petitioned  the  Commission 
for  reconsideration  or  slay  of  the 
proposed  expedited  schedule  for  filing 
and  review  of  the  revised  special  access 
tariffs  and,  in  its  March  27  Access  Tariff 


°  Lists  of  the  filing  carriers  and  Ihe  corresponding 
rransmillal  and  tariff  numbers  appear  in  Appendix 
A. 


'  Investigation  of  Access  and  Divestiture  Related 
Tariffs.  CC  Docket  No.  83-1145,  FCC  83-170, 
released  October  19.  1983  [October  19  Order),  recon. 
denied.  FCC  83-568.  released  December  29, 1983. 

"  Investigation  of  Access  and  Divestiture  Related 
Tariffs.  CC  Docket  No.  83-1145.  Phase  I,  FCC  84-51, 
released  February  17,  1984  [ECA  Tariff  Order): 
Investigation  of  Access  and  Divestiture  Related 
Tariffs.  CC  Docket  No  83-1145.  Phase  I.  Mimeo  No. 
2802,  March  7,  1964  [NonEC.'i  Tariff  Order). 

'  Pursuant  to  Ihe  Common  Carrier  Bureau's  order 
in  Investigation  of  Access  and  Divestiture  Related 
Tariffs.  CC  Docket  No.  83-1145.  Phase  1.  Mimeo  No. 
2964.  released  March  16. 1984.  six  telephone 
companies  filed  after  the  March  19  deadline  for  non- 
NECA  carriers. 


Orc/er, '°  the  Commission  deferred  the 
revised  access  tariffs  until  June  13  1984 
In  that  order  the  Commission  also 
established  a  bifurcated  pleading  cycle 
for  special  and  switched  access  The 
Commission  requested  interested  parties 
to  file  comments  on  the  special  access 
tariff  provisions  by  April  16, 1984,  and 
required  replies  by  April  30,  1984  The 
same  pleading  c\'Lle  was  established  by 
the  Commission  m  its  March  28 
Order  ' '  for  comments  on  whether  the 
Docket  No.  20099  Settlement  Agreement 
continued  to  be  in  the  public  interest. 

15.  In  Its  .May  15  Order. '  ^  the 
Commission  allowed  the  switched 
access  tariffs  to  become  effective  on 
May  25.  1984.  but  noted  that  it  was 
continuing  its  review  of  the  special 
access  tariff  provisions.  The 
Commission  concluded  in  the  May  15 
Order  that  it  would  prescribe  interim 
special  access  arrangements  only  if  the 
carriers  could  not  work  out  such 
arrangements  them.selves.  On  May  23. 
AT&T  petitioned  the  Commission  to 
establish  interim  special  access  tariffs  to 
replace  the  existing  interim 
arrangements  which  were  due  to  expire 
May  25,  1984.  Despite  finding  serious 
shortcomings  m  AT&T's  petition  and  its 
proposals,  on  May  25  the  Common 
Carrier  Bureau  prescribed  adjustments 
to  the  existing  interim  contractual 
arrangements  between  AT&T  and  the 
exchange  carriers  to  avoid  any 
possibility  that  service  could  lapse 
because  of  disagreement  as  to  the  rates 
to  be  charged. '  ^  The  May  25  Order  also 
clarified  that  the  application  of  the 
special  access  surcharge  would  be 
deferred  temporarily.  On  June  26.  1984, 
AT&T  filed  an  application  for  review  of 
the  May  25  Order  arguing  that  it  is 
unjustly  discriminatory  to  require  AT&T 
to  pay  more  for  special  access  facilities 
than  the  OCCs  pay.  As  discussed  below, 
on  October  19.  1984.  Pacific  Bell  and 
Nevada  Bell  petitioned  the  Commission 
to  maintain  the  interim  special  access 
arrangements  until  special  access  tariffs 
become  effective. 

16.  The  Commission's  continued 
scrutiny  of  the  special  access  filings  and 


'"  Investigation  of  Access  and  Divestiture  Related 
Tariffs.  CC  Docket  No.  83-1145.  Phase  I.  FCC  84- 
104.  released  March  27.  1984  [March  27  Order). 

' '  Investigation  of  Access  and  Divestiture  Related 
Tariffs.  CC  Docket  No.  8.1-1145.  Phase  1  and  MTS 
and  WATS  Market  Structure.  CC  Docket  No.  78-72. 
Phase  1.  FCC  84-106.  released  March  28. 1984  at  n  8 
[Morth  28  Order). 

'^  Investigation  of  Access  and  Divestiture  Related 
Tariffs.  CC  Docket  No.  83-1145.  Phase  1.  and  MTO 
and  WATS  Market  Structure.  CC  Docket  No.  7ft-72. 
Phase  1,  FCC  84-201.  released  May  15.  1984. 

'^  Investigation  of  Access  and  Divestiture  Related 
Tariffs.  CC  Docket  No.  83-1145.  Mimeo  No.  4453. 
released  May  25, 1984  [May  25  Order). 
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rnmmt'nts  disclosed  thdt  although  thf 
tariffs  h,id  bfen  greatly  re\isf'd, 
sisnificant  questions  of  lawfulness 
reniained:  the  proposed  rate  structures 
were  complex  and  not  clearly  set  forth; 
the  rate  development  appeared  to  have 
gaps  and  relied  on  the  same  cost  data 
.icd  projections  found  deficient  in  earlier 
orders;  and  many  commenters  asserted 
that  the  revised  tariffs  would  impose 
even  preater  rate  increases  than  the 
earlier,  unlawful  provisions. 
Accordingly,  on  [une  8.  1P84  the 
Common  Carrier  Bureau  suspended  the 
effective  date  of  the  special  access  tariff 
provisions  fur  five  months  until 
November  13.  1984.  "to  consider  in  a 
consolidated  fashion  the  industry-wide 
effects  pf  the  various  rate  structures 
proposed."  '■•  The  Bureau  concluded 
that  suspension  was  necessary  to  enable 
it  to  address  the  significant  questions  of 
lawfulness  raised  by  the  commenters 
and  its  own  review.  NF.CA  was  also 
requested  to  submit  a  proposal  to  the 
Commission  to  implement  the  special 
access  surcharge  independently  of  other 
special  access  tariff  provisions. 

17.  NECA  filed  proposed  special 
access  surcharge  tariff  provisions  on 
June  2f).  to  become  effective  August  10, 
19M4.  The  Common  Carrier  Bureau 
identified  a  number  of  deficiencies  with 
the  proposed  implementation  of  the 
surcharge  and  in  an  August  10  order 
deferred  the  effective  date  until  August 
25  and  required  specific  amendments  to 
the  tariff  provisions.'^  On  August  17. 
NFCA  filed  revised  special  access 
surcharge  provisions  which  became 
effective  August  25.  In  an  order  adopted 
August  24  and  released  September  5.  the 
Bureau  denied  a  petition  for 
reconsideration  of  its  Augsut  10  special 
access  surcharge  order  and  denied 
petitions  to  reject  or  suspend  N'ECA's 
August  17  surcharge  proposals.""' 
Because  all  exchange  carriers  concur  in 
Section  3  uf  ECA  Tariff  EC.C.  No.  1,  the 
NECA  special  access  surcharge 
provisions  apply  to  all  exchange 
(;iirriers. 

18.  On  August  9. 1984,  the  Ameritech 
Opwating  Companies  filed  a  petition 
with  the  Commission  which  proposed  a 
phase-in  of  special  access  rates. 
Comments  on  Ameritech's  proposal 
were  filed  September  5  and  replies  were 
filed  September  12.  In  a  letter  dated 
September  12.  1984,  from  the  Chief  of  the 
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"  Invpsljjjalion  of  Ar.rpss  ,ind  Divestiture  Relatpd 
r.iritfs.  CC;  Uoi  kpt  No  B3-n4.S.  Phiisp  I.  Mimi'O  No. 
4r4l   ri.iiMs>(J  |une  8. 1984  \Jiiiif  HOnh-rl 

"  N.ilional  F\r.hanRp  Carrier  A.ssocialion 
(TrttnsmiMijI  No  11|.  Mimpo  No.  5955.  rclpased 
Aui-iisl  10.  1984. 

"•  NHiion.il  Fxi:htinjie  Carrier  A.tsor.idlion 
ITriin.sinilliil  No.  15).  Mimco  .No.  6rr9.  rele.ispd 
Scplimtirr  5.  1984. 


Common  Carrier  Bureau,  NECA  was 
asked  to  provide  further  information 
regarding  its  proposed  special  access 
rates  and  rate  structure.  On  October  10, 
1984.  NECA  responded  to  the  Bureau's 
letter  and  in  the  accompanying 
illustrative  tariff  pages  it  proposed  a 
new  special  access  rate  structure  and 
new  rate  levels. 

19.  In  its  November  9  Order,  the 
Commission  found  the  special  access 
tariff  provisions  scheduled  to  become 
effective  November  13, 1984,  unlawful 
because  the  proposed  rates  and  rate 
structures  were  unreasonable  and 
unsupported.  The  Commission  found  the 
exchange  carriers  had  not  met  their 
burden  of  proof  pursuant  to  Section 
204(a)  of  the  Communications  Act.  47 
U.S.C.  204(a).  The  November 9  Order 
also  required  the  exchange  carriers  to 
withdraw  the  "copycat"  private  line 
tariffs  and  concurrences  in  AT&T's 
private  line  tariffs  because  they  would 
duplicate  and  conflict  with  the  special 
access  tariffs.  Further,  in  response  to  the 
Ameritech  petition  for  a  phase-in  of 
special  access  tariff  rates,  the 
Commission  required  carriers  to  file 
tariffs,  or  amend  their  contractual 
arrangements,  to  estalish  rates  for  OCCs 
which  reflected  a  20  percent  increase 
over  the  Docket  No.  20099  rates  until 
special  access  tariffs  become  effective. 
The  Commission  proposed  that  once 
special  access  tariffs  become  effective, 
the  OCCs  would  be  allowed  a  50  percent 
discount  from  the  tariff  rates  for  six 
months.  For  the  next  six  months,  the 
OCCs  would  pay  75  percent  of  the  tariff 
rates.  Subsequently.  OCCs  would  pay 
full  special  access  tariff  rates.  Only 
OCC  circuits  activated  on  or  before 
November  8, 1984,  would  be  phased-in 
under  the  proposal;  new  orders  would 
be  priced  at  the  full  tariff  rate.  In  the 
November  9  Order  the  Commission  also 
denied  AT&T's  application  for  review  of 
the  May  25  Order 

20.  Thus,  the  Commission  directed  the 
exchange  carriers  to  file  revised  special 
access  tariffs  which  complied  with  the 
policy  determinationp  and  specific 
instructions  of  the  November  9  Order  no 
later  than  December  3, 1984,  to  become 
effective  janaury  17, 1985.  The 
November  9  Order  also  stated  that  the 
illustrative  tariff  filing  made  by  NECA 
on  October  10, 1984,  Beemed  to  remedy 
at  least  the  major  defects  of  the  special 
access  tariffs. 

21.  On  .November  26, 1984.  the 
Common  Carrier  Buneau  dismissed  as 
moot  a  motion  by  the  American 
Broadcasting  Companies.  Inc.,  CBS,  Inc, 
and  National  Broadcasting  Company. 
Inc.  (the  Networks]  to  establish  a 
pleading  cycle  to  allow  interested 


parties  to  respond  to  the  October  10, 

1984,  illustrative  special  access  rate 
structure  and  rate  levels  submitted  by 
NECA.'''  The  Bureau  pointed  out  that 
interested  parties  would  be  able  to 
comment  on  the  special  access  tariffs  to 
be  filed  on  December  3. 1984. 
Subsequently,  the  Bureau  granted 
NECA's  petition  of  November  29.  1984, 
for  a  limited  waiver  of  the  XovembtT  9 
Order  with  respect  to  the  required 
acceptance  testing  parameters  applied 
to  voice  grade  services.'" 

22.  On  December  3.  1984.  62  spe(;idl 
access  tariffs  and  about  5,500  tariff 
pages  were  filed  by  NECA  and  the  local 
exchange  carriers.  Together  with 
supporting  materials,  over  31  pages  were 
filed  in  the  third  special  access  tariff 
filing  and  NECA  alone  filed 
approximately  9.000  pages.  Forty-five 
different  sets  of  special  access  rates 
were  proposed. 

23.  The  comment  period  established 
by  the  November  9  Order  for  the 
December  3  special  access  tariffs  was 
extended  in  response  to  motions  for 
extension  from  numerous  parties.'*  The 
due  date  for  comments  was  extended 
from  December  18.  1984  to  January  ~. 
1985;  replies  were  due  January  22.  1985. 
instead  of  December  28,  1985.  In  a  letter 
dated  January  4. 1985,  from  the  acting 
Chief  of  the  Tariff  Division,  the  effective 
date  of  the  special  access  tariffs  was 
deferred  from  January  17  to  P'ehruary  15. 

1985.  The  effective  date  was  further 
deferred  until  March  3.  1985  in  a  Bureau 
order  released  February  11, 1985.-"  A 
list  of  parties  who  filed  initial  comments 
on  the  December  3  special  access  tariffs 
appears  in  Appendix  A;  a  list  of  reply 
comments  also  appears  in  .Appendix  A 
of  this  order. 

III.  Fending  Special  Access  Tariffs 

24.  Although  they  represent  the  third 
round  of  special  access  filings,  the 
tariffs  filed  on  December  3.  1984  do  not 
satisfy  all  the  concerns  of  the 
Commission  in  this  proceeding.  We 
believe,  however,  that  with  the 
modifications  required  by  this  ordtir, 
and  with  the  actions  we  will  take  in  the 
subsequent  cost  order,  the  proposed 


"  Investigation  of  Access  and  Divestiture  Related 
Tiiriffs.  CC  Doiikel  No.  83-114,'>.  Phase  1.  Mimeo  No. 
1003.  released  November  26. 1984. 

'*  Investigation  of  Access  and  Hivpsliliire  Rplated 
Tariffs.  CC  Docket  No,  83-114.S,  Phd.se  I.  Mimeo  No. 
1135.  reledsed  DpcpniberS.  1984. 

'"  Investigation  of  Access  and  Divestiture  Related 
Tariffs.  CC  Docket  No.  83-1145.  Phase  I  and 
National  Exchange  Carrier  Association  (Transmittal 
No.  31 1.  Mimeo  No.  1396.  released  December  14. 
1984. 

'■"■'  Investigation  of  Access  and  DiVLsliture  Reldted 
Tariffs.  CC  Docket  No.  83-1145.  Pha.se  I  and  II.  Pari 
I.  Mimeo  No.  2503.  released  Frbruarv  11,  1985. 
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tariffs  will  be  workable,  albeit  not 
perfect.  Further  delay  of  the  tariffs,  we 
have  decided,  would  be  of  little  value. 
Our  investigation  of  special  access, 
initiated  October  19.  1983.  has  already 
lasted  16  months  and  we  have  achieved 
as  much  as  we  can  without  actual 
operating  results.  With  some  experience, 
we  will  be  better  able  to  determine 
whether  further  refinements  are  required 
to  make  the  tariffs  comply  fully  with 
applicable  rules  and  statutory 
requirements.  We  will  continue  our 
investigation  while  the  tariffs  are  in 
place  and  persist  in  improving  the  tariffs 
where  needed. 

25.  In  tht  ;r  pending  special  access 
tariffs,  N[-.C\  and  most  of  the  e.xchange 
carriers  would  establish  three  rate 
elements  and  nine  channel  types. 
Generally,  the  tariffs  contain  a  channel 
termination  charge  "for  the 
communications  path  between  a 
customer  designated  premises  and  the 
serving  wire  center  of  that  premises." 
See,  e.g..  NECA  Tariff  No.  1,  section 
7.1. 2(A). 2'  Included  as  part  of  the 
channel  termination  charge  is  a 
standard  channel  interface  arrangement. 
One  channel  termination  charge  applies 
per  customer  premises  and  the  charge 
applies  even  if  the  customer  designated 
premises  and  the  serving  wire  center  are 
co-located  in  a  telephone  company 
building.  The  second  rate  category 
generally  proposed  in  the  pending  tariffs 
is  the  channel  mileage  charge.  The 
channel  mileage  element  provides  for 
the  transmission  facilities  between  (1) 
the  serving  wire  centers  associated  with 
two  customer  designated  premises.  (2)  a 
serving  wire  center  associated  with  a 
customer  designated  premises  and  a 
telephone  company  hub.  or  (3)  two 
telephone  company  hubs.  Channel 
mileage  charges  are  most  frequently 
assessed  as  a  flat  rate  per  designated 
mileage  band  plus  a  pei  mile  rate.  See. 
e.g..  NECA  Tariff  No.  1.  section  7.1.2(Cj; 
cf.  Rochester  Telephone  Corporation 
Tariff  F.C.C.  No.  1.  sections  7.5(D). 
7.5.2(B).  which  proposes  a  uniform  $.90 
per  quarter  mile  charge.  The  third 
element  proposed  in  most  of  the  tariffs, 
optional  features  and  functions. 


'■"  This  structure  is  used  by  NECA.  the  BOCs.  and 
some  of  the  mdjor  independent  carriers.  Some 
carriers  do  have  different  structures,  however.  For 
example,  the  GTE  companies  do  not  use  rale  bands 
but  a  rate  per  airline  mile  Although  we  find  the 
NECA  structure  acceptable,  we  recognize  that 
differing  conditions  and  facilities  could  warrant 
different  structures.  We  also  do  not  wish  to  impose 
unnecesssary  burdens  upon  smaller  carriers.  For 
these  reasons,  we  will  not  prescribe  specific 
structures  for  other  carriers,  but  will  examine  any 
issues  presented  by  these  structures  in  our 
continuing  investigation.  We  will  discuss  the  cost 
support  and  rate  levels  filed  by  these  carriers  in  our 
forlhcoming  cost  order. 


provides  for  quality  or  utility-improving 
features  and  functions  obtained  to  meet 
specific  communications  requirements. 
See.  e.g..  NECA  Tariff  F.C.C.  No.  1, 
section  7.1.2(E).  Nine  special  access 
channel  types  are  also  proposed  by  most 
of  the  exchange  carriers:  (1)  Metallic.  (2) 
telegraph  grade,  (3)  voice  grade,  (4) 
program  audio,  (5)  video,  (6)  wideband 
analog,  (7)  wideband  data,  (8)  digital 
data,  and  (9)  high  capacity.  See,  e.g.. 
NECA  Tariff  F.C.C.  No.  1,  section  7.1.1. 

A.  Rate  Stucture  Issues 

26.  The  applicable  standards  for 
evaluating  the  proposed  structures  are 
the  private  line  guidelines  adopted  by 
the  Commission  in  Private  Line  Rate 
Structure  and  Volume  Discount 
Practices.  CC  Docket  No.  79-246.  FCC 
84-147,  released  April  24. 1984.  Absent  a 
justification  for  departure  from  them 
and  a  showing  that  the  tariff  is  just, 
reasonable  and  nondiscriminatory, 
those  guidelines,  which  are  codififed  in 
section  61.40  of  the  Commission's  Rules. 
47  CFR  61.40.  require  a  consistent, 
building  block  tariff.  The  guidelines  set 
forth  five  general  standards  for  private 
line  and  special  access  tariffs: 

1.  Rate  structures  for  the  same  or 
comparable  services  should  be 
integrated. 

2.  Rate  structures  for  the  same  or 
comparable  services  should  be 
consistent  with  one  another. 

3.  Rate  elements  should  be  selected  to 
reflect  market  demand,  pricing 
convenience  for  the  carrier  and 
customers,  and  cost  characteristics;  a 
rate  element  which  appears  separately 
in  one  rate  structure  should  appear 
separately  in  all  other  rate  structures. 

4  Rate  elements  should  be 
consistently  defined  with  respect  to 
underlying  service  functions  and  should 
be  consistently  employed  through  all 
rate  structures. 

5.  Rate  structures  should  be  simple 
and  easy  to  understand. 

27.  Generally,  the  rate  structures 
proposed  are  a  marked  improvement 
over  the  two  previous  special  access 
filings  and  comply  with  the  private  line 
guidelines  and  the  Commission's 
directives  in  the  February  17.  1984  ECA 
Access  Tariff  Order  and  the  November 
9,  Order,  regarding  the  special  access 
structure.  Some  problems  still  remain, 
however,  and  in  the  discussion  below 
we  address  the  issues  which  must  be 
resolved  before  the  tariffs  become 
effective  and  those  which  will  be 
subject  to  continued  investigation  after 
the  tariffs  are  in  place. 


1.  Multipoint  Access  Services 

28.  Several  users  of  multipoint 
services  criticize  the  proposed  special 
access  tariff  structures.  A  fundamental 
problem  raised  b\  the  commenters  is 
that  the  tariffs  do  not  list  the  locations 
of  serving  wire  centers  or  hubs  where 
bridging  is  performed.  E.g.,  Ad  Hoc 
comments  at  30;  AFSA  comments  at  10; 
BRE  comments  at  9-10.  Group  W 
comments  at  8-10.  "Bridging"  is  an 
optional  feature  or  function  performed 
at  designated  serving  wire  centers, 
called  hubs,  and  is  used  to  connect  (1) 
three  or  more  customer  designated 
premises  in  a  multipoint  arrangement,  or 
(2)  full-time  video  or  program  audio 
services  with  part-time  or  occasional 
video  or  program  audio  services.  See. 
e.g..  NECA  Tariff  F.C.C.  No.  1.  section 
7.1.2(E).  The  location  of  hubs  and  all 
serving  wire  centers  is  crucial  in 
calculating  the  rate  applicable  to  a 
special  access  service  because  channel 
mileage  charges  are  assessed  according 
to  the  distance  between  serving  wire 
centers,  including  hubs.  Thus,  without 
the  vertical  and  horizontal  (V  &  H) 
coordinates  of  the  serving  wire  centers 
and  hubs,  a  customer  cannot  accurately 
determine  the  applicable  rates,  in  its 
reply  comments.  NECA  states  that  the 
exchange  carriers  have  identified  hub 
locations  for  audio  program  and  digital 
data  services  and  that  specific  bridging 
hub  location  information  will  be 
incorporated  in  NKC.\  F.C.C.  Tariff  No. 
2. 

29.  Ad  Hoc  contends  that  all  hub 
locations  should  be  published  in  the 
tariffs  rather  than  in  a  separate 
document  in  order  to  prevent  exchange 
carriers  from  altering  the  locations 
without  satisfying  Part  61  of  the 
Commission's  Rules  regarding  tariff 
filings.  Without  Commission  scrutiny 
under  Part  61.  Ad  hoc  argues,  the  local 
exchange  carriers  "would  be  free  to 
gradually  eliminate  the  locations  where 
certain  bridging  functions  are  offered  or 
change  the  facility  hubs  for  multiplexing 
without  undergoing  the  normal  process 
for  effecting  tariff  changes  that  alter 
costs  of  telecommunications  services." 
Ad  Hoc  comments  at  31. 

30.  We  find  that  the  omission  of  a 
tariff  or  other  listing  of  all  serving  wire 
center  and  hub  locations  is  an 
unjustified  violation  of  the  requirement 
that  a  tariff  be  clear  and  complete,  for 
the  reasons  cited  by  Ad  Hoc.  Customers 
should  be  able  to  determine  their  rates 
from  the  tariff.  Pri\ate  Line  Guideline 
Number  5,  47  CFR  61.40(a)(5).  and 

§§  61.55  and  61  74  of  the  Commission's 
Rules  47  CFR  61.55  and  61.74.  Therefore. 
the  locations  of  all  hubs  and  other 
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serving  wire  tenters  must  be  published 
before  the  tHnffs  will  be  permitted  to 
becume  effective,  F.xchange  carriers, 
such  a.s  Rochester,  which  misht  not  ha\e 
<iny  hubs  because  they  do  not  have  any 
multipoint  customers,  may  so  certify. 
We  are  also  persuaded  by  Ad  Hoe's 
arguments  regarding  the  listing  of  hub 
locations  in  the  tariffs.  Absent 
c;ompeliing  justificatiun  for  a  waiver  of 
Se(  li(!n  fil  74  of  the  Commissions  Rules. 
47  C;KR  61.74,  which  requires  tariffs  to  be 
self-contained,  complete  documents,  we 
require  that  the  hub  and  other  serving 
wire  center  locations  be  listed  in  tariffs. 

31   Multipoint  users  also  criticize 
.NFC.A's  proposed  tariff  because  it  limits 
multipoint  service  to  a  maximum  of 
three  mid-links  in  tandem   AFSA 
cimiments  at  b-P:  jCP  comments  at  5-6, 
A  mid-link  is  a  (.hannel  between  hubs 
w  here  bridging  is  performed,  .\F,CA 
Tariff  F,C,C,  No,  1.  7.1.3(B).  The 
commenters  argue  that  this  restriction  is 
illogical  and  has  not  been  justified  by 
.\FC'.-\.  In  Its  reply  NFC  A  gives  no 
specific  technical  reasons  to  justify  the 
limitation,  but  alludes  instead  to 
unidentified  "design,  installation,  and 
maintenance  problems  that  could  affect 
the  overall  quality  of  servi(  e."  .N'FCA 
reply  at  Appendix  .'\.  NF.C.'X  also  states 
that  the  limit  of  three  midlinks  "will 
help  to  control  currier  expenses,  which 
otherwise  would  be  reflected  in  the 
overall  revenue  requirements  that  must 
be  reco\ered  through  special  access 
charges."  /</.  NECA's  reply  does  not 
adequately  expl.iin  or  justify  the 
proposed  restrictions.  We  find  the 
restrictions  are  unreasonable  under 
Section  2()l(i)|  of  the  Communications 
Act.  47  U.S.C.  2()l(b|.  and  therefore 
require  that  NKCA  and  any  exchange 
carriers  th,it  have  similar  restrictions 
remove  them.  The  exchange  carriers 
may,  however,  include  advisory 
language  in  their  tariffs  stating  that 
more  than  three  mid-liriks  in  tendem 
may  degrade  the  quality  of  the  service. 

32.  SAT.NFT  alleges  that  NF.CAs  rate 
structure  discriminates  against 
multipoint  users  because  "exorbitant" 
nonrecurnng  (  harges  are  imposed  on 
(  hanges  in  circuit  design.  SA TNFT 
comments  at  lti-18.  SATNE  T  also  claims 
that  the  provision  governing  service 
riMirangement  would  discourage 
gradual  expansion  of  service  and  is 
onerous  in  connection  w  ith  multipoint 
circuits  because  each  additional 
termination  point  is  treated  as  a 
cancellation  of  the  existing  service  and 
the  installation  of  an  entirely  new 
service,  with  nonrecurring  charges 
imposed  for  each  point  of  termination  on 
the  multipoint  service.  SATNET 
comments  at  16-18.  NKCA  replies  that 


SATNET  has  misinterpreted  the  service 
rearrangement  tariff  provision,  section 
7.4.1(C)(3).  NECA  explains  that  the 
nonrecurring  charge  applies  only  to  the 
added  termination,  not  to  each  existing 
leg  of  the  configuration.  SATNET's 
concern,  therefore,  appears  to  be 
unfounded.  In  its  reply.  NECA  indicates 
its  willingness  to  amend  the  language  of 
Section  7.4.1(C)(3)  to  clarify  that  an 
addition  to  a  multipoint  service  is  not 
classified  as  a  service  rearrangement, 
and  we  require  NECA  to  do  so.  Pursuant 
to  the  Commission's  Rules,  tariffs  must 
be  clear.  Sections  61.40.  61.55  of  the 
Commission's  lules,  47  CFR  61.40.  61.55. 

33.  Group  W  also  raises  two  points 
regarding  the  proposed  multipoint  rate 
structure.  First,  Group  W  asserts  that 
although  it  is  more  efficient  to  link  a 
single  studio  to  numerous  subscriber 
premises  with  multipoint  access  than 
with  point-to-point  access,  the  proposed 
structure  is  unlawfully  discriminatory 
because  it  makes  multipoint  s'ervice 
more  expensive  than  point-to-point 
service  in  many  cases.  Group  W 
comments  at  11-14.  Second.  Group  W 
contends  that  the  proposed  "per 
amplifier"  bridging  charges  proposed  by 
NECA  and  several  BOCs  create 
"disjointed  and  irrational  results." 
Group  W  comments  at  11.  The  "per 
port "  liridging  charge  proposed  by  Bell 
of  Pennsylvania  "would  be  a  much  more 
sensible  pricing  scheme  for  all  exchange 
carriers."  Id. 

34.  With  respect  to  the  first  argument, 
it  is  not  necessarily  the  case  that 
multipoint  layouts  are  always  more 
economical  than  point-to-point,  because 
the  economies  depend  upon  the  relative 
costs  of  transmission  and  bridging.  But 
Group  W  does  appear  to  raise  a  valid 
point  that  the  relative  prices  of 
multipoint  and  point-to-point  networks 
for  different  numbers  of  channels  may 
be  anomalous.  Therefore,  we  will  revisit 
this  issue  in  our  continuing  investigation 
of  special  access.  Group  W's  remarks 
regarding  the  "per  amplifier"  bridging 
charges  prompted  NECA,  Pacific  Bell 
and  Mountain  Bell  to  agree  to  amend 
their  tariffs  to  impose  "per  port " 
charges.  NECA  reply  at  Appendix  A; 
Pacific  Bell  reply  at  Appendix;  Mountain 
Bell  reply  at  27.  Other  carriers  preferred 
to  retain  the  "per  amplifier"  charge  and 
argue  that  it  better  reflects  costs. 
Ameritech  reply  at  11  n.31.  We  request 
that  carriers  reexamine  these  issues  and 
address  them  in  the  next  annual  access 
filing.  We  require  a  per  port  charge  in 
the  revised  filings  and  will  revisit  the 
issue  in  our  continuing  investigation. 2- 


'-  Uow  lones  urjjrs  the 
NF.CAs  spcciul  Hccess  Idri 
(.iinfi^iiriiliun  infiirmrtlion  I 


Cjmmission  to  su.spend 
until  ciircuil 
proviiled  to  interesled 


2.  Video  Service 

35.  A  number  of  parties  (the 
Networks.  HTN.  TBS,  INTV  and  NAB) 
raise  objections  to  provisions  affecting 
video  transmission  including  the 
proposed  rate  structure,  rate  le\elb  and 
elimination  of  "topping."  These 
commenters  assert  that  by  basing  video 
charges  on  the  location  of  associated 
serving  wire  centers,  the  proposed  rate 
structure  discriminates  among  similarly 
situated  customers.'''-'  They  contend  that 
because  the  location  of  such  serving 
wire  centers  is  dictated  by  the 
distribution  of  telephones  in  a  gi\en 
area,  it  is  unreasonable  to  apply  the  rate 
structure  used  for  voice  grade  service  to 
video  service.  Moreover,  they  argue  that 
this  rate  structure  bears  no  relationship 
to  the  actual  routing  or  cost 
characteristics  of  video  service  since 
video  channels  use  microwave  links  and 
dedicated  cable  facilities  which  do  not 
transit  the  same  wire  centers  as  voice 
channels  but  must  be  routed  through 
television  operating  centers  (TOG).  In 
this  regard,  several  parties  note  that  the 
Commission's  private  line  guidelines 
only  require  integrated  and  consistent 
rate  structures  for  the  same  or 
comparable  services.  Hence,  they 
conclude,  because  video  and  voice 
grade  services  are  not  the  same  or 
comparable,  different  rate  structures  are 
justified.^* 

36.  The  commenters  also  allege  that 
the  proposed  rate  structure  fails  to 
recognize  the  functional  and  cost 
differences  between  intraexchange  and 
interexchange  circuits.  They  argue  that 
the  proposed  rates  do  not  reflect  the  fact 


parties.  Dow  Jones  contends  thnt  the  Commission 
has  insufficient  information  resa.-dinR  the  rate 
impaci  on  multipoint  customers  because  oniv  ATST 
has  complete  ciit:uit  data  for  private  line  users  such 
as  Dow  Jones.  Dow  Jones  commenis  nt  .S-12  The 
contentions  of  Dow  |ones  do  not  provide  h  basis  for 
suspension  of  NECAs  tariff  Reasonable  sturrtures 
which  fairly  assign  costs,  and  the  support  for  those 
costs,  and  not  simply  rate  effect  are  central  to  our 
evaluation  of  proposed  rales  and  our 
delerminalions  of  reasonableness  See  Nrn-pmher  9 
Order  H\  paras.  81-82  Moreover,  we  see  no  basis 
for  suspending  .\ECA  and  other  l.EC  tariffs  because 
AT&T  has  declined  to  provide  informdlion  to  Duw 
Jones. 

'■■'  F<ir  example,  the  Networks  poini  out  that  under 
NECA's  tariff  a  full-Ume  television  channel 
connecting  two  premises  which  are  an  airiine 
distance  of  24  miles  apart  would  be  priced  at 
S848,36  if  both  terminating  point  were  assocuited 
with  the  same  serving  wire  center  the  rair  would 
be  11  limes  as  much,  however,  if  the  lerminating 
points  were  associated  with  different  serving  offices 
24  miles  or  more  apart. 

"  The  Networks  note  that  only  a  selected  number 
of  wire  centers  have  the  capability  to  provide 
television  service  and  that  cable  and  microwave 
links  are  typically  routed  through  one  TOC  rather 
than  two  wire  centers  serving  the  customers 
designated  premises  and  interexchange  earner, 
respectively. 
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that  long  haul,  interexchange  circuits  are 
provided  predominantly  over 
microwave  facilities,  the  cost  of  which 
tend  not  to  vary  with  distance,  whereas 
short  haul,  intraexchange  circuits  use 
both  microwave  and  cable  facilities, 
depending  on  the  location  of  the 
customer  designated  premises  and  the 
length  of  the  haul.''^  F"inaliy,  insofar  as 
the  rate  structure  is  concerned,  the 
Networks  urge  us  to  reject  the  exchange 
carriers'  proposal  to  offer  part-time,  long 
haul  channels  on  a  daily  rather  than 
hourly  basis  because  it  would  lead  to 
inefficient  usage  by  providing  an 
incentive  not  to  release  channels  to 
other  customers.  They  also  claim  it 
would  give  the  exchange  carriers  an 
excuse  to  construct  additional  part-time, 
long  haul  video  channels  which  would 
add  unnecessarily  to  the  television  rate 
base  and  the  users'  costs. 

37.  The  Networks  and  HTN  claim  that 
NECA's  proposed  revenue  requirement 
of  $49  million  ^*  for  video  service  is 
excessive  because  it  is  based  on  grossly 
inflated  television  service  investment  in 
plant.  They  allege  that  less  than  one-half 
of  the  claimed  investment  in  plant 
allocated  to  the  television  service  is 
actually  needed  or  used  to  provide  video 
program  transmission  service.  More 
specifically,  they  state  that  $63.7  million 
of  $108  million  assigned  to  investment 
for  short  haul  circuits  is  allocated  either 
to  video  plant  which  should  have  been 
retired  years  ago  or  to  plant  which  has 
never  been  used  to  provide  video 
services.  This  $63.7  million  breaks  down 
as  follows:  $12.9  million  allocated  to 
unassigned  cable  previously  used  for 
Local  Channel  Service;  $29.2  million  to 
unassigned  polyethylene  shielded  video 
(PSV)  cable  pairs:  $5.7  million  to 
equipment  which  AT&T  stated  it  would 
retire  in  1976,  but  for  which  no 
reductions  in  equipment  and  investment 
have  been  reported;  $11.4  million  to 
unexplained,  post-divestiture 
investment;  and  $4.5  million  to  land, 
buildings  and  miscellaneous  items 
associated  with  the  above  investment. 
The  Networks  and  HTN  request  that  the 


"■  According  lo  the  Networks,  video  cable  is 
normally  not  used  beyond  eight  to  10  miles.  Mobile 
microwdve  facilities,  however,  are  also  used  at 
these  short  distances.  particulHrly  for  part-lime 
channels  Under  AT  ST  Tariff  F.C.C  No.  260.  a 
channel  thai  is  25  miles  or  less  is  considered  lo  be  a 
local  channel  or  short  haul  circuit.  This  circuit 
length  corresponds  approximately  to  the  ranse  of  a 
single  hop  microwave  transniissmn  Hence.  Tariff 
No.  280  prices  local  channels  at  a  flat  rale  as 
opposed  lo  a  mileage-sensitive  basis  for 
inlerexchanse  channels.  The  proposed  rate 
structure  in  the  NtXA  larifl  is  mileage-sensitive  for 
all  distance- 

'•  The  Networks  point  out  thai  of  Ihis  $49  million. 
$39  million  is  applicable  lo  circuils  which  are 
comparable  lo  local  channels  formerly  provided  by 
AT&T  for  annual  revenues  of  Sl7  million  in  1962. 


Commission  disallow  and/or  require  the 
carriers  to  reassign  this  $63.7  million. 
Furthermore,  the  Networks  claim  that 
expenses  assigned  to  video  are  likewise 
excessive  because  they  are  based 
primarily  upon  the  allegedly  overstated 
amount  of  investment  allocated  to  the 
television  rate  base.  The  Networks 
assert  that  they  should  not  have  to  pay 
for  operation  and  maintenance  expenses 
attributed  to  plant  that  is  not  actually 
being  used  for  video  service. 

38.  Most  of  the  exchange  carriers  have 
proposed  to  eliminate  "topping."  *^ 
HTN,  TBS,  INTV  and  the  Networks 
contend  that  the  exchange  carriers  have 
failed  to  justify  the  elimination  of  this 
provision  as  required  by  our  November 
9  Order.  The  justification  proffered  by 
NECA  is  that  "topping"  is  arbitrary,  that 
it  does  not  reflect  the  cost  of  providing 
video  service,  that  its  elimination  will 
not  result  in  any  shortage  of  full-time 
facilities  which  would  force  users  to 
acquire  more  expensive  part-time 
service,  and  that  if  reinstated,  part-time 
rates  would  have  to  increase  in  order  to 
reflect  more  accurately  actual  part-time 
usage.  The  commenters  raise  a  number 
of  arguments  to  refute  this  justification. 
First,  they  state  that  "topping"  is  not 
arbitrary,  but  rather  prevents  the 
discriminatory  rate  treatment  of  like 
full-time  and  part-time  services.  Second, 
INTV  asserts  that  "topping"  is  related  to 
the  cost  of  providing  service  since  the 
cost  of  the  two  like  services  is  the  same 
and  should  therefore  be  priced  the  same 
on  a  monthly  basis.  In  this  regard,  TBS 
notes  that  although  the  costs  associated 
with  providing  part-time  service  [e.g., 
administrative,  construction  and 
disassembly,  and  equipment)  may 
exceed  those  for  full-time  service,  these 
costs  appear  to  be  nonrecurring  in 
nature  and  should  not  be  recovered  on  a 
daily  usage  basis.  Third,  the 
commenters  argue  that  earners  would  in 
fact  exercise  their  discretion  to  classify 
available  inventory  as  part-time  so  as  to 
contrive  shortages  of  full-time  facilities 
in  order  to  collect  higher  part-time  rates. 
Fourth,  the  elimination  of  "topping," 
according  to  TBS  and  the  Networks,  will 
encourage  inefficient  use  of  full-time 
facilities  since  customers  needing 
facilities  for  more  than  two  days  will 
have  an  incentive  to  order  and  hold  a 
full-time  channel  for  an  entire  month, 
even  though  the  facilities  may  be  idle  at 
times.  The  Networks  add  that  the 
carriers  may  use  this  as  an  excuse  to 
construct  additional  facilities  which 


would  not  be  needed  if  the  existing 
facilities  were  used  more  efficiently. 
Finally,  HTN  and  INTV  point  out  that 
another  inefficiency  that  would  flow 
from  a  dramatic  increase  in  part-time 
rates  and  a  corresponding  shortage  of 
full-time  facilities  would  be  the  stifling 
of  recurring  part-time  users'  ability  to 
engage  in  arbitrage  and  thereby  satisfy 
in  the  most  economical  way  the 
transmission  requirements  of  various 
users  having  short  term  requirements. 

39.  We  find  that  the  proposed  rate 
structure  as  applied  to  video  service 
does  not  warrant  suspension  or 
rejection.  We  will,  however,  look  into 
this  issue  further  as  part  of  our  overall 
investigation  of  special  access.  The 
Commission  has  said  previously  that  it 
would  consider  a  variety  of  structures 
that  carriers  propose.  The  fact  that  the 
one  proposed  here  differs  from  the  rate 
structure  in  AT&T  Tariff  .\o.  260  does 
not  make  the  special  access  structure 
unreasonable.  NECA  points  out  that 
such  a  comparison  fails  to  recognize  the 
differences  between  long  haul  facilities 
used  by  interexchange  carriers  and 
interoffice  facilities  used  for  video 
access  services.  The  latter,  it  notes,  are 
often  short  haul  low  capacity  radio  and 
cable  facilities,  even  where  the 
distances  exceed  25  miles,  whereas  the 
former  are  usually  comprised  of  high 
capacity  facilities  such  as  TD2.^*  A 
mileage  sensitive  rate  structure  seems 
reasonable  since  the  composite  of 
facilities  used  for  video  channels  gives 
characteristics  of  both  microwave  and 
cable.  Given  a  distance  sensitive  rate 
structure,  it  follows  that  mileage  must  be 
measured  from  some  point.  Use  of 
serving  wire  centers  for  this  purpose 
does  not  appear  unreasonable  since  it 
does  not  purport  to  reflect  actual 
physical  routing  for  individual  services. 
It  is  simply  a  surrogate  for  exact  mileage 
calcul.itions  made  necessary  by  the 
practicialities  involved.** 


^'  Topping'  is  a  mechanism,  adopted  by 
ni'gotiated  agreement  in  the  mid  1970's.  which  limits 
the  total  monthly  charges  payable  by  a  part-lime 
customer  to  the  amount  for  monthly  full-time 
service. 


"  In  this  regard.  NECA  also  disputes  the 
Networks'  contention  that  the  absence  of  hourly 
rales  for  long  haul  channels  promotes  inefficient 
part'time  usage  It  asserts  that  video  access  is  an 
end  link  comprised  of  facilities  which  are  not  as 
easily  rearranged  as  long  haul  high  capacity 
facilities  used  for  interexchange  channels,  and  thus 
hourly  channel  mileage  charges  would  not  be 
practical.  We  agree  that  there  is  little  basis  fur 
requiring  hourly  rates  for  long  haul  channels. 
Moreover,  to  the  extent  that  this  rate  structure 
reclassifies  some  interexchange  channels  as  local, 
the  absence  of  hourly  rates  does  not  appear  to  raise 
a  significant  problem. 

''  It  would  appear  that  the  main  available 
allemative  would  be  to  measure  all  mileage  by 
hand,  by  measuring  the  distance  between  two 
points  on  a  local  area  map. 
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40.  The  commenters  contend  that  only 
those  wire  centers  actually  used  in 
routing  video  services  should  be 
included  in  the  rate  structure.  This 
argument  appears  to  be  based  on  two 
assumptions.  First,  by  using  only  those 
wire  centers  which  have  been 
designated  as  TOCs,  investment 
associated  with  local  television  plant 
neither  in  use  nor  practically  useful 
would  not  be  included  in  the  video 
service  category  revenue  requirement. 
This  assumption  is  incorrect,  however, 
since  the  use  of  wire  centers  as 
surrogates  for  mileage  does  not  impute 
additional  costs  to  the  service 
classification  that  would  not  otherwise 
be  assigned.  Second,  the  argument 
assumes  that  by  measuring  channel 
mielage  only  between  TOCs.  as  opposed 
to  the  nearest  wire  centers,  channel 
mileage  charges  would  be  eliminated  in 
ni.iny  cases  since  the  area  subtended  by 
cj  TOC  would  often  be  larger  than  those 
being  served  by  wire  centers,  While  this 
assumption  may  be  correct  to  a  certain 
extent,  two  consequences  would  flow 
from  moving  to  such  a  structure.  First, 
the  revenue  requirement  for  the  service 
as  a  whole  would  have  to  be  reallocated 
between  channel  mileage  and  station 
connections,  possibly  increasing  the 
latter  by  a  substantial  amount.  Second, 
such  a  structure  would  still  not 
necessarily  correspond  to  the  way 
service  is  provided.  Even  though  it  may 
be  necessary  to  route  a  video  channel  to 
a  TOC,  this  does  not  necessarily  mean, 
so  far  as  we  are  able  to  determine,  that 
the  transmission  channel  is  actually 
routed  that  way.  Rather,  it  may  transit 
intermediate  wire  centers  en  route  to  the 
TOC.^"  Any  additional  links  (exchange 
trunks)  connecting  a  serving  wire  center 
to  a  TOC  would  be  reflected  in  the  costs 
underlying  the  channel  mileage  rate 
element. 

41.  The  Commission's  private  line 
guidelines  state  that  rate  structures  need 
only  be  integrated  and  consistent  for  the 
same  or  comparable  services.  There  is 
some  evidence  in  the  record  to  indicate 
that  video  services  may  be  routed 
differently  than  voice  grade  services.  It 
is  not  clear,  however,  precisely  to  what 
extent  such  differences  exist  and 
whether  they  are  enough  to  warrant  a 
different  rate  structure.  Ameritech 
argues,  for  example,  that  a  flat  or 
distance  insensitive  rate  structure  would 
not  be  appropriate  in  its  operating 
territories  since  microwave  facilities  are 
seldom  used  in  the  provision  of  full-time 


^"  ll  M'cm.'ij-cason.ilik'  to  make  this  ussumplion 
iriiismuch  as  the  same  cables  used  to  carry  voice 
Rrude  wire  pairs  are  frequently  used  to  carry  video 
calile  pairs,  so  that  the  initial  routing  would  be  the 
same  in  either  case. 


television  service  and  cable  facilities 
are  used  about  50  percent  of  the  time  for 
part-time  service.^'  On  the  basis  of  the 
record  before  us  we  do  not  believe  that 
prescription  of  a  different  rate  structure 
for  video  service  is  warranted  at  the 
present  time.  Nevertheless,  the  record 
does  raise  a  factual  question  regarding 
the  routing  of  video  services  which 
warrants  further  investigation.^^  We 
will  consider  this  issue  in  our  continuing 
investigation. 

42.  As  to  NECA's  revenue  requirement 
and  proposed  rate  levels,  we  note  as  a 
preliminary  matter  that  any  comparison 
between  NECA's  rates  and  AT&T's  1982 
local  channel  rates  is  irrelevant  to  the 
reasonableness  of  the  rates  proposed  in 
this  filing,  The  proposed  rates  must  be 
judged  independently  on  the  basis  of  the 
cost  support  data  now  before  us.'^  We 
do  believe,  however,  that  the  Networks 
and  HTN  raise  a  legitimate  concern  with 
respect  to  the  full  inclusion  of 
investment  in  unassigned  PSV  pairs  in 
the  video  rate  base.  In  the  past,  we  have 
allowed  the  inclusion  of  this  investment 
because  it  seemed  reasonable  and 
prudent  at  the  time  and  was  intended 
solely  for  video  service,^*  PSV  pairs 
were  included  in  composite  cables  along 
with  voice  pairs  at  a  price  which  was  far 
lower  than  if  separate  video-only  cables 
were.  used.  This  use  of  composite  cable, 
however,  required  long-term  projections 
of  video  demand  which,  perhaps 
understandably,  resulted  in  idle 
facilities  in  many  cases.  Overall,  video 
customers  may  nevertheless  have 
benefitted  from  this  approach.  However, 
these  facilities  can  row  be  applied  to 
other  uses,  including  digital  data 
transmission.  By  including  all 
unassigned  facilities  in  the  video 
category,  we  would  appear  to  be 
discouraging  local  carriers  from 
applying  these  facilities  to  such  uses. 
The  carriers  can  recover  the  full  return 
from  video  users  already,  and  would 


"  Ameritech  slates  that  Michigan  Bell  is  its  only 
operating  company  which  exclusively  utilizes 
microwave  facilities  for  a  video  service  (interoffice) 
and  that  its  tariff  offers  such  service  at  a  flat  rate. 

'^  The  degree  to  which  other  high  capacity 
services  may  not  transit  Serving  wire  centers  used 
for  voice  grade  services  will  also  have  to  be 
considered  in  connection  with  Ibis  question. 

"  One  particular  video  service  rate  which  must 
be  found  unreasonable  add  unlawful  because  it  is 
completely  out  of  line  wi|h  the  charge  proposed  by 
other  carriers,  however.  Ic  the  daily  rate  of  S5.972.56 
per  point  of  termination  proposed  by  Pacific 
Northwest  Bell.  In  the  \'cnember 9  Order  ihe 
Commission  said  it  would  carefully  scrutinize  the 
justification  for  any  extrapiely  high  rales.  This 
particular  rale  is  wholly  »njustified.  We  suggest  that 
PNB  review  its  rale  development  study  to  see  if  this 
excessive  rate  is  attributable  to  some  sort  of  error. 
In  the  interim.  PNB  must  retain  its  present  rate  until 
a  fully  cost  supported  rale  is  filed. 

"  American  Telephone  and  Telegraph  Company. 
8tt  KCt:  2d  1B56. 1077  (198  2|. 


incur  new  costs  with  greater  risk  by 
developing  other  uses.  It  thus  appears 
that  continued  full  allowance  of  these 
costs  encourages  inefficiency  and. 
possibly,  unnecessary  investment  in 
other  facilities. 

43.  Given  these  circumstances,  it 
appears  to  us  reasonable,  as  an  initial 
approach,  to  partially  suspend  for  the 
five  month  statutory  period  half  of  the 
total  unassigned  PSV  investment  to  be 
recovered  from  video. ^^  To  a  large 
extent,  our  allowance  of  only  a  partial 
amount  of  this  investment  as  part  of  the 
justification  for  the  increased  local 
channel  rates  is  because,  despite  their 
claims  to  the  contrary,  carriers  have 
generally  made  no  evident  effort  to  find 
alternative  uses  for  these  facilities.  In 
response  to  our  inquiry  in  Docket  No. 
21499,  AT&T  and  the  BOCs  admitted 
that  PSV  cable  pairs  are  useful  for  local 
distribution  of  group/supergroup 
channels  in  addition  to  local  origination 
of  video  programming.^*  As  pointed  out 
by  the  Networks,  however,  the  BOCs 
did  not  comply  with  our  directive  to 
provide  a  list  of  locations  where  the  PSV 
cable  pairs  could  be  used  to  provide 
group/supergroup  channels,  claiming 
that  the  compilation  of  such  an 
inventory  would  be  too  costly.  To  the 
extent  that  such  other  uses  do  exist, 
however,  it  is  unfair  to  allocate  this 
entire  investment  to  the  television  rale 
base  when  it  is  concededly  of  no  use  to 
video  service  ratepayers.^'  It  seems 
likely  that  regulatory  incentives,  rather 
than  a  lack  of  technological  ingenuity, 
are  behind  the  failure  to  develop 
alternative  uses.  Inasmuch  as  television 
is  a  relatively  inelastic  service,  carriers 
have  an  incentive  to  continue  loading 
PSV  investment  into  the  video  service 
category  rather  than  developing  other 
uses.  A  partial  allowance  of  50  percent 
seems  a  reasonable  interim  approach  to 
this  problem  during  the  period  of  the 
investigation.  It  provides  a  balance 
between  the  likelihood  that  these 
facilities  can  be  used  for  other  high 
capacity  services  and  the  fact  that  PSV 
cable  pairs  were  included  in  composite 
cables  solely  to  serve  video  users. 

44.  Carriers  have  a  burden  under  the 
Communications  Act  to  justify  proposed 


"  See  47  U  S.C.  |  204(a).  Section  204(a)  states  in 
pertinent  part,  that  the  Commission  may  initiale  a 
hearing  concerning  the  lawfulness  of  any  new  or 
revised  charge,  classification,  regulation  or  practice 
and  pending  such  hearing    may  suspend  the 
operation  of  such  charge  classification,  regulation. 
or  practice,  in  whole  or  in  part.  .  .  ." 

"  Comments  of  Bell  Operating  Companies. 
Docket  .No  21499.  August  15.  19B3. 

"  See  AT&T  Transmittal  No  1,1063.  Vol  1  at  1-5 
to  1-7,  (February  13. 1981 )  ATS.T  noted  that  "there 
is  no  foreseeable  use  for  these  facilities  for 
television  *  *  *." 
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rate  increases.  It  would  appear  that  the 
carriers  may  have  failed  to  justify  that 
pari  of  their  proposed  increase  in  video 
rates  attributable  to  half  their 
investment  in  unassigned  PSV  cable 
pairs.  During  the  suspension  period,  we 
will  further  investigate  the  allocation  of 
PSV  cable  costs  and,  if  appropriate,  will 
determine  a  more  accurate  allocation  of 
this  investment.'" 

45.  The  Networks'  and  HTN's 
challenge  of  S5.7  million  in  central  office 
equipment  (COF)  which  was  supposed 
to  have  been  retired  appears  to  be 
adequately  rebutted  by  NECA's  reply. 
NECA  states  that  the  Network's 
contention  is  based  on  a  comparison  of 
COE  investment  in  1976  with  a  1982 
amount  showing  that  there  has  been  no 
reduction  in  investment  during  that 
period.  According  to  NECA,  however, 
the  Network's  data  has  been  assembled 
from  disparate  sources.  The  result  is 
that  the  purported  1982  data  is  a 
forecast,  while  the  1976  data  do  not 
represent  the  Investment  assigned  to  the 
interstate  jurisdiction  under  separations 
but  rather  as  assigned  under  FDC-7.  The 
historical  video  investment  necessary  to 
do  the  analysis  properly,  according  to 
NECA,  is  available  in  AT&T's  June  1982 
Tariff  Filing  Reference  View.  That  filing 
does  in  fact  show  a  decline  in  actual 
COE  investment  between  1976  and  1980. 

46.  The  Sll.4  million  in  unexplained, 
post-divestiture  investment  can  also  be 
attributed,  in  part,  to  a  discrepancy  in 
the  figures  used  by  the  Networks  as 
compared  with  AT&T's  data.  Appendix 
3  of  the  Network's  comments,  a  table 
breaking  down  local  channel 
investment,  shows  $21.4  million  in  COE 
investment  for  1978.=9  AT&Ts  June  1982 
Tariff  P'iling  Referen<;e  View,  as  reported 
by  NECA.  shows  $28.2  million  in  COE 
investment  for  1978.  Thus,  part  of  the 
$11.4  million  is  attributable  to  this 
difference.  The  Networks  farther 
criticize  the  level  of  post-divestiture 
investment  by  quoting  from  the  1978 
AT&T  Annual  Report  which  states  that 
television  service  is  "characterized  by 
stable  market  structure  and  lack  of 
significant  growth."  NECA  points  out, 
however,  that  circumstances  have 
changed  since  1978,  and  video  has 
experienced  growth.  It  notes  that  the 
customer  base  between  1965  and  1978 
only  grew  by  21  percent,  whereas  it 
grew  by  135  percent  between  1978  and 
1982.  Hence,  part  of  the  Sll.4  million  can 


be  attributed  to  growth  not  taken  into 
account  by  the  Networks.  Still  another 
part  of  the  disputed  increase  m  revenue 
requirements  is  a  result  of  increasing  the 
overall  revenue  requirement  in  the 
budget  view  process.""  We  can  find  no 
persuasive  reason  the  video  service 
category  should  not  share  in  the 
generally  increasing  cost  of  providing 
service.  We  therefore  see  no  basis  for 
concluding  that  the  $11.4  million  in  post- 
divestiture  investment  is  unreasonable. 
Furthermore,  it  follows  that  to  the  extent 
to  which  we  have  allowed  the 
aforementioned  revenue  requirement 
items,  the  $4.5  million  allocated  to  land, 
building  and  miscellaneous  items 
associated  with  this  investment,  as  well 
as  related  operation  and  maintenance 
expenses,  must  similarly  be  allowed. 

47.  In  the  November  9  Order  the 
Commission  required  exchange  carriers 
which  did  not  propose  a  monthly 
maximum  on  part-time  charges  for  video 
and  program  audio  service  to  either 
explain  and  justify  their  failure  to  do  so 
or  to  retain  "topping."  ■"  We  find  that 
the  exchange  carriers  have  not 
adequately  justified  their  proposal  to 
eliminate  "topping.  "  The  Commission 
has  stated  previously  that  absent  such 
justification,  the  elimination  of 
"topping"  results  in  unlawful 
discrimination  between  like  full-time 
and  part-time  services.*^  This  is 
because  the  rate  structure  operates  to 
compound  part-time  rates  on  a  daily 
basis.  Consequently,  a  part-time 
customer  can  pay  up  to  15  times  the  rate 
that  a  full-time  customer  pays  for  the 
same  number  of  days  of  use.  To  the 
extent  that  "topping"  is  part  of  an 
overall  rate  structure  that  continues  to 
bundle  the  costs  of  in-place  cable  and 
portable  microwave  equipment,  which 
tend  to  be  used  primarily  for  full-time 
and  part-time  service,  respectively,  we 
do  not  believe  the  elimination  of 
"topping"  would  be  justified  until  the 
rate  structure  is  revised  to  disaggregate 
these  facilities  or  eliminate  preferential 
rates. 

48.  Contrary  to  the  assertions  of  video 
users,  NECA  contends  that  the 
reinstatement  of  "topping"  would  result 


'"  Part  of  the  difficulty  in  milking  an  initial 
alliitation  slnms  from  ihc  Idck  of  speciricily  in  the 
Cflrriers'  responses  to  our  inquines. 

"  This  does  not  include  the  $5.7  million  which  (he 
Networks  claimed  wa.s  scheduled  to  be  retired  in 
1976.  Some  perrentage  of  this  amount  representing 
the  investment  not  vel  retired  as  of  1978  must 
therefore  be  added  lu  the  $21.4  million. 


*°  The  cost  basis  for  the  special  access  Tiling  was 
the  1984  Budget  View  This  view  was  developed  by 
adjusting  19BC  data  for  divestiture  and  trending  the 
adjusted  results  to  estimate  the  costs  that  would  be 
incurred  in  1984.  These  estimated  costs  were  then 
figured  into  the  separations  model  to  determine  the 
costs  that  would  be  assigned  to  each  separations 
element  in  1984  These  elements  were  then  assigned 
to  various  service  components  for  the  purpose  of 
developing  rates. 

*^  See  November  9  Order.  Appendix  B.alll. 

«  Sep  AITST,  67  FCC  2d  1134.  1137  |1978|,  recon. 
denied  70  FCC  2d  2aJl  (1979):  off d sub  nom.  ABC  v. 
FCC,  663  F  2d  133  (DC.  Cir.  1980).  Se.'  oho  Sports 
Network.  Inc..  25  FCC  2d  550  (1970|. 


in  a  shortage  of  full-time  facilities 
because  part-time  users  would  have  no 
incentive  to  return  a  facility  irrespective 
of  need.  We  do  not  believe  that 
"topping"  necessanly  creates  an 
incentive  to  hold  facilities  for  an  entire 
month.  Inasmuch  as  a  customer  knows 
he  will  not  ha\e  to  pay  more  than  the 
full-time  rate  in  any  given  mon'h.  he  is 
likely  to  order  only  the  service  actually 
needed  until  he  reaches  the  "topped" 
rate,  in  many  instances,  part-time 
facilities  are  needed  only  for  one  day. 
especially  where  they  are  being  used  to 
cover  a  breaking  news  story  or  a  single- 
day  sporting  e\  ent.  In  fact,  NECA's  own 
operating  data  belie  its  claim  inasmuch 
as  the  data  indicate  that  80  percent  of 
part-time  orders  are  for  one  or  two 
days.*'  Moreover,  "topping"  may  in  fact 
result  in  certain  economies,  as  HT.N  and 
INTV  argue,  by  making  possible  a  more 
efficient  allocation  of  facilities  through 
arbitrage, 

49.  Further  militating  against  the 
elimination  of  "topping"  at  this  time  is 
that  we  are  concerned  by  the 
commenters'  allegations  that  exchange 
carriers  are  unable  or  refuse  to  provide 
full-time  channels  in  a  timely  manner. ■** 
Indeed,  carriers  have  little  incentive  to 
classify  facilities  in  inventory  as  full- 
time  given  the  opportunity  to  collect  the 
more  expensive  daily  rates  ■•*  Carriers 
must  be  made  to  recognize  that  they 
have  a  responsibility  under  the 
Communications  Act  to  maintain 
adequate  facilities  to  satisfy  orders  for 
full-time  service.  If  a  customer  makes  a 
reasonable  request  for  full-time 
facilities,  the  carrier  is  obligated  to 
provide  him  with  any  suitable  facilities 
available  in  its  inventory,  regardless  of 
designation,  at  the  full-time  rate. 
Therefore,  if  carriers  want  to  propose 


"  Similarly.  Ameritech  notes  that  in  Ohio,  91 
percent  of  the  parl-Iime  video  orders  are  for  two  or 
fewer  days  and  in  Michigan.  92  percent  of  the 
orders  are  for  three  or  fewer  days,  with  82  percent 
of  the  orders  completed  on  one  day. 

*•  For  example.  TBS  points  out  that  CftP 
Telephone  Company  had  still  not  filled,  as  of 
January  1985,  Cable  News  Network's  (CNN)  orders 
for  full-time  channels  to  replace  the  three 
Washington.  D  C  parttime  channels  it  has  been 
leasing  since  before  its  April  16,  1984  filing  in  this 
proceeding  Had  a  "topping  "  mechanism  not  been  in 
place.  TBS  asserts.  CNN,  through  no  fault  of  its  own. 
would  have  had  to  pay  tens  of  thousands  of  dollars 
more  for  these  channels. 

*'  NECA  has  stated  thai  facility  usage  is 
determined  by  customer  requirements  but,  again,  its 
operating  data  belie  this  contention.  According  to 
NECA,  11  percent  of  its  pan  time  orders  are  for  26 
to  30  days  but  account  for  67  percent  of  total  usage. 
It  attributes  this  atypical  part-time  usage  to 
"topping."  However  as  HTN  argues,  this  usage 
figure  seems  to  indicate  that  facility  allocations  are 
not  based  upon  customer  demiind  If  they  were. 
recurring  d,iily  users  would  have  appropnalcly  lieen 
given  full-t.me  channels. 
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ihi;  fliniin.ition  of    toppiny"  in  ihe 
futurt!.  they  should  submit 
ilocumcnt.itiLin  showing  thnt  requests 
for  full-time  facilitips  arc  being  satisfied 
on  a  timely  basis. ""^  Should  complaints 
of  ftic.ility  manipulation  persist,  we  may 
be  more  inclined  m  our  overall 
iiiv(!sli<>atu)n  to  consolidate  the  full-lime 
.ind  part-time  rate  structures  ■"  ur 
disaggregate  portable  and  in-place 
t.icililies.  Such  measures  would  likely 
result  in  increased  competition — both 
f.icilities  based  {f-^..  portable 
microw.ive.  satellite,  fiber  optics)  and 
by  res, lie  This  m.ight  eliminate  the  need 
for  "topping." 

fiU.  To  the  extent  that  "topping"  is 
somewhat  arbitrary  and  not  based  on 
cost,  it  IS  not  a  dev  ice  which  we  want  to 
sanction  on  a  long  term  t)asis.  We  also 
recognize  that  "topping"  may  in  some 
instances  create  a  disincentive  to  return 
unneeded  facilities  if.  for  example,  a 
customer  is  concerned  about  future 
.i\ail,iliility.  Thest!  concerns  can  be 
p.irti.iily  .iddressed.  we  believe,  by  a 
modification  of  the  current  "topping" 
arrangement,  so  that  part-time  users  will 
pay  some  price  for  retaining  facilites.  At 
present,  the  part-time  rate  for  one  day  is 
.iliout  half  the  monthly  rate,  so  part-time 
r.ites  "lop"  after  two  days.  Given  the 
information  we  have  before  us,  we 
believe  that  a  structure  which  partially 
"topped"  Ihe  part-time  rate  at  the 
monthly  rate,  but  allowed  additional' 
days  to  be  priced  at  the  far  lower  daily 
rate  of  '.-uth  of  the  monthly  rate  is  a 
reasonable  compromise.  Part-time 
customers  could  at  maximum  pay 
almost  double  the  full-time  rate,  but,  as 
the  exchange  carriers  point  out,  part- 
time  service  costs  are  probably  higher  in 
most  cases.'*"  Those  users  would  not. 
however,  face  rates  which  are  15  times 
greater  then  the  full-time  rate  as  the 
tot.il  elimination  of  "topping"  might 
cause.  They  can  also  reduce  their  costs 
by  using  part-time  facilities  only  as 
needed.  We  will  allow  carriers  to 
implement  this  change  in  the  compliance 
tariff  filing  (the  details  of  which  will  be 
discussed  in  our  subsequent  cost  order). 
However,  given  the  uncertainty  of  any 
actual  effects  this  approach  may  have 


•"  V\c  titflipve  Ihul  Ihe  polential  for  fucility 
miinipulrtlTon.  see.  r.},:.  n.  44- supno,  is  compelling 
cnouxh  to  wijrrani  our  taking  some  action  pending 
the  carriers'  submission  of  adequate  documentation 
to  justify  Ihe  elimination  of  'topping. " 

"  Having  a  single  daily  usage  charge  for  all  users 
and  charging  separately  for  nonrecurring  set-up 
costs  such  as  construction,  disassembly,  testing  and 
administration  would  eliminate  the  possibility  that 
multi-day  users  are  subsidizing  single-day  users  as 
a  result  of  bundling  recurring  and  nonrecurring 
costs. 

*"  Pacifii:  Norlhwcst  Bell  suggests  that  ■topping' 
,il  two  or  mure  times  the  monthly  rate  would  more 
reasonably  reflect  these  higher  costs. 


on  revenues,  carriers  should  not 
increase  Ihe  monthly  or  initial  daily 
video  or  program  audio  rates.  Any 
adjustments  to  those  rates  may  be 
proposed  in  later  filings. 
3.  Channel  Mileage  Chares 

51.  In  addition  to  Ihe  concerns  about 
the  proposed  mileage  charges  raised  by 
the  users  of  video  services,  several 
issues  are  addressed  by  other 
commenters.  Some  contend  that  the 
proposed  mileage  band  structure 
unreasonably  favors  AT&T  and 
disadvantages  other,  smaller  carriers. 
Joint  Parties  comments  Appendix  2  at  1- 
4,  9-14;  TRT  comments  at  6-8.  These 
parties  claim  that  the  points  of  presence 
(POPs)  of  small  OCCs  are  generally 
located  farther  from  serving  wire  centers 
and  are  fewer  in  number  and,  therefore, 
small  OCCs  will  incur  higher  mileage 
charges  that  AT&T  and  Western  Union. 
In  reply  to  that  assertion,  several 
exchange  carriers  argue  that  the  number 
of  POPs  alone  does  not  indicate  whether 
channel  mileage  charges  will  be  high, 
because  a  special  access  customer  with 
several  POPs  within  a  LATA  might  have 
only  one  designated  for  private  line  use. 
See.  e.g..  Bell  Atlantic  reply  at  14. 
Amcritech  also  argiies  in  its  reply  that 
the  flat  rated,  bundled  channel  mileage 
charge  sought  by  the  commenters  was 
criticized  by  the  Commission  in  its 
November 9  Order.  Ameritech  reply  at 
12  n.32. 

52.  We  do  not  fault  the  proposed 
mileage  charge  structure  simply  because 
AT&T's  or  Western  Union's  mileage 
charges  for  their  shorter  channels  may 
be  lower  than  the  mileage  charges  of 
small  OCCs  for  their  longer  channels. 
The  LEC's  mileage  charges  do  not 
discriminate  according  to  the  class  of 
customer,  but  rather  result  in  differing 
amounts  according  lo  distance.  As  the 
Joint  Parties  themselves  note,  the 
proposed  channel  mileage  structure 
appears  to  be  "an  attempt  to  correlate 
the  recovery  mechanism  with  actual 
cost  incurrence."  Joint  Parties  comments 
§  2  at  2.  We  believe  the  commenters 
have  failed  to  establish  the  contention 
that  "|i]n  this  particular  instance  ...  an 
overriding  concern  for  the  development 
of  a  fully  competitive  environment 
requires  a  minor  deviation  from  |the| 
principle  [that  rates  should  track  costsj." 
hi  Competition  between  AT&T  and  the 
OCCs  already  exists  in  the  private  line 
market  and  the  OCCs  have  been  free  for 
some  time  to  establish  POPs  and 
provide  private  line  services.  Although 
we  wish  to  ensure  that  rates  fairly 
reflect  costs,  we  see  no  reason  to  require 
that  rates  for  these  channels  be  priced 
to  favor  particular  cjirriers,  as  the  Joint 
Parties  seem  to  propose.  We  therefore 


conclude  that  the  cominenters'  criticism 
of  the  proposed  channt;!  mileage  charges 
is  unfounded. 

53.  Several  commenters  qii(!Stii)n  the 
procedures  used  to  allocate  costs  within 
the  channel  mileage  element,  that  is,  to 
particular  mileage  bands  or  between 
fixed  and  per-mile  rates.  Joint  Parties 
comments  Appendix  2  at  4-9;  IDCM.\ 
comments  at  9.  The  Joint  Parties  assert 
that  the  costs  developed  for  mileage 
bands  bear  no  resemblance  to  the  actual 
mileage  bands  used  in  the  rate  structure 
and  that  the  cost  support  has  been 
developed  for  mileage  bands  which 
differ  from  the  mileage  bands  used  in 
the  tariffs.  Joint  Parties  comments 
Appendix  2  at  6-7.  Further,  the  joint 
Parties  criticize  the  Private  Line 
Optimization  system  (PROS)  program 
used  by  NF.CA  and  the  BOCs  to  smooth 
rates  across  distances.  Joint  Parties 
comments  Appendix  2  at  7-9.  IDCM-\ 
also  contends  that  a  full  review  of  th'j 
cost  support  for  the  fixed  at  per-mile 
channel  mileage  rates  "is  almost 
impossible"  and  that  the  channel 
mileage  costs  figures  rely  on  flawed 
demand  data.  lUCMA  comments  at  9. 

54.  We  agree  with  the  commenters 
that  the  allocation  of  costs  within  the 
channel  mileage  rate  element  is  difficult 
to  review  because  the  derivation  of  the 
rates  included  the  use  of  computer 
programs  not  fully  explained.  On  the 
basis  of  the  information  that  is  provided. 
however,  the  allocation  does  not  appear 
to  be  unreasonable  on  its  face  and  has 
not  been  shown  to  cause  unreasonable 
discrimination  against  any  individual  or 
group  of  customers.  "Smoothing"  the 
rates  so  that  the  mileage  banks  show  a 
consistent  progression  of  rate  steps 
without,  for  example,  abnormally  large 
or  small  changes,  also  does  not  seem 
unreasonable.  After  we  have  gained 
some  experience  with  the  operating 
tariffs,  we  may  find  that  some  further 
refinements  to  the  distance-sensitive 
charges  will  be  required,  but  we  believe 
they  are  not  necessary  at  present. 

55.  Another  issue  raised  regarding  the 
proposed  distance  sensitive  charge  is 
that  the  channel  mileage  charges  may 
change  if  the  local  exchange  carrier 
establishes  additional  serving  wire 
centers.  TRT  comments  at  8-9.  As 
discussed  above  in  connection  with 
multipoint  service,  we  are  requiring  the 
exchange  carriers  to  include  a  list  of  the 
serving  wire  centers  in  their  tariffs. 
Changes  to  the  list  of  serving  wire 
centers  will  therefore  be  subject  to 
Commission  scrutiny  under  Part  61  of 
the  Commission's  Rules.  47  CFR  Part  61 
We  believe  that  this  requirement  will 
ameliorate  TRTs  concern. 
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B.  Shared  Network  Facility 
Arrangements 

56.  MCI  contends  that  the  special 
access  tariffs  unlawfully  discriminate 
against  interexchange  carriers  that 
cannot  buy  private  line  access  through 
the  Shared  Network  Facilities 
Agreements  (SNFAs)  between  AT&T 
and  the  BOCs.  MCI  comments  at  32-47. 
MCI  argues  that  exchange  carrier 
provided  dedicated  transport  is 
available  to  AT&T  under  two  offerings: 
SNFAs  and  the  special  access  tariffs. 
MCI  also  contends  that  SNFA  dedicated 
transport  is  "like"  special  access 
dedicated  transport.  The  OCCs, 
however,  can  only  buy  exchange  carrier- 
provided  dedicated  transport  through 
the  special  access  tariffs.  MCI  maintains 
that  the  proposed  special  access  rates 
appear  significantly  higher  than  the 
rates  AT&T  pays  under  the  SNFAs,  but 
that  AT.SiT  has  refused  to  disclose  the 
SNFA  transmission  rates.  MCI 
concludes  that  the  BOCs  should  be 
required  to  disclose  the  S.NFA  rates, 
terms  and  conditions  and  that  the 
special  access  tariffs  must  be  suspended 
while  an  investigation  is  conducted. 

57.  In  its  reply  comments.  AT&T 
argues  that  the  facilities  leased  under 
SNFA  are  part  of  its  network  and  "do 
not  perform  an  access  function."  AT&T 
reply  at  8.  Further,  AT&T  argues,  SNFAs 
were  found  to  be  in  the  public  interest  in 
the  MFJ  and  were  reviewed  by  the 
Commission  in  its  Section  214 
proceeding  regarding  divestiture.  AT&T 
reply  at  12. 

58.  We  believe  that  the  existence  of 
SNFAs  does  not  render  the  pending 
special  access  tariffs  unreasonable  per- 
se.  The  tariffs  themselves  do  not  restrict 
the  use  of  facilities  by  OCCs  and  MCI's 
contentions  apear  to  be  an  attack  on 
SNFAs. '•^  MCI  has  not  presented  a  basis 
for  suspending  or  rejecting  the  special 
access  tariffs  at  this  time,  however.  If  if 
is  determined  in  our  continuing 
investigation  that  MCI's  allegations 
regarding  discrimination  have  merit, 
some  modifications  of  the  special  access 
tariffs  may  be  necessary. 

IV.  Interim  Compensation  Arrangements 

A.  Arrangements  Until  Effective  Date  of 
Special  Access  Tariffs 

59.  Until  the  special  access  tariffs 
become  effective,  exchange  carriers 
shall  continue  to  charge  the  rates 
prescibed  in  our  November  9  Order.  By 
this  order  we  are  requiring 
modifications  of  the  pending  tariffs,  and 


*"  .MCI  s  request  for  information  regarding  SNFAs 
is  bt'fore  the  Commission  in  a  formal  request  under 
the  Freedom  of  Information  Act  and  we  will  act  on 
that  request  separately. 


in  some  cases,  substantial  amendments. 
As  previously  noted,  the  special  access 
tariffs  will  not  be  permitted  to  take 
effect  until  our  subsequent  issuance  of  a 
cost  order  and  the  filing  of  tariff 
modifications  by  the  carriers.  It  is  our 
intention,  however,  that  those  additional 
steps  will  delay  the  effective  date  of  the 
special  access  tariffs  only  for  a  very 
short  period,  and  we  will  continue  the 
existing  rates  until  the  tariffs  become  , 
effective.  See  para.  1,  supra. 

60.  The  existing  contracts  and 
arrangements  between  AT&T  and  the 
exchange  carriers  are  also  to  be 
extended  until  the  implementation  of  the 
special  access  tariffs.  The  extension  of 
the  arrangements  between  AT&T  and 
the  BOCs  may  require  the  parties  to  the 
antitrust  settlement  agreement  to  seek 
further  waiver  of  the  MFJ  as  they  deem 
appropriate. 

B.  Pacific  Be  J!  and  Nevada  Bell 
Emergency  Petition 

61.  On  October  16, 1984,  Bell  Atlantic 
informed  its  fellow  BOCs  that  it  would 
cease  all  participation  "in  any  pooling  of 
special  access  and  other  non-tariffed 
costs  or  revenues  beginning  September 
1,  1984,"  Pacific  Bell  petition  at  7.  Bell 
Atlantic  and  the  other  BOCs  had 
previously  been  involved  in  a 
contractual  relationship  wherein  they 
pooled  revenues  from  special  access 
services  provided  to  AT&T.  On  October 
19,  1984,  Pacific  Bell  and  Nevada  Bell 
(collectively  Pacific  Bell)  responded  to 
Bell  Atlantic's  action  by  filing  an 
emergency  petition  asking  the 
Commission  to  require  Bell  Atlantic  and 
the  other  BOCs  to  extend  their  pooling 
agreement  until  permanent  special 
access  tariffs  became  effective.  For 
reasons  discussed  below,  we  deny  this 
petition. 

62.  Following  our  October  19  Order,  in 
which  we  initiated  this  investigation  and 
deferred  the  effective  date  of  all  access 
and  divestiture  related  tariffs  from 
January  1,  1984  to  April  3, 1984,  AT&T 
and  the  BOCs  established  a  variety  of 
voluntarily-arranged  interim  contracts. 
Under  those  interim  contracts,  the  BOCs 
were  to  be  compensated  by  AT&T  for 
providing  switched  and  special  access 
until  the  proposed  tariffs  became 
effective  on  April  3,  1984.  On  January  1, 
1984.  the  BOCs  agreed  to  pool  the 
special  access  revenues  received  from 
AT&T,  and  that  agreement  is  the  focus 
of  Pacific  Bell's  petition.  In  our  March  27 
Order,  we  found  it  necessary  to  defer 
the  effective  date  of  the  proposed  tariffs 
to  June  13. 1984.  At  the  same  time,  we 
recognized  that  the  voluntary  interim 
contracts  were  due  to  expire  on  April  3, 
and  that  AT&T  and  the  BOCs  were 
unlikely  to  reach  negotiated  settlements 


for  extended  interim  agreements  by  that 
date.  Because  this  situation  threatened 
to  result  in  an  interruption  of  service  or 
a  decline  in  ser\  ice  quality,  our  March 
28  Order  required  that  AT&T  and  the 
BOCs  preserve  the  status  quo  as 
constituted  in  the  existing  interim 
contracts. *°  The  March  28  Order  also 
initiated  an  investigation  into  the 
reasonableness  of  the  rate  of  return 
prescription  originally  established  in 
1981,  which  provided  a  basis  for  the 
interim  contracts. 

63.  In  the  May  23  Order,  the  Common 
Carrier  Bureau  clarified  its  position  on 
the  earners'  agreements  concerning 
special  access  revenues.  The  Bureau 
stated  that  the  switched  access  tariffs. 
which  became  effective  on  .May  25,  did 
not  automatically  terminate  the  interim 
contractual  agreements  among  the 
carriers,  the  interim  contracts  should  be 
adjusted,  and  the  status  quo  should  still 
be  maintained.  The  Bureau  prescribed 
adjustm.ents  to  the  existing  interim 
arrangements  between  AT&T  and  the 
exchange  carriers  which  were  to  remain 
in  effect  until  the  special  access  tariffs 
became  effective.  Also  on  May  25.  the 
BOCs  agreed  among  themsel\es  to 
extend  the  contract  calling  for  pooling  of 
special  access  and  private  line  revenues 
from  that  date  until  September  1.  1984, 
or  until  special  access  tariffs  became 
effective.  whiche\er  occurred  first. 

64.  In  ]\s  June  8  Order,  the  Bureau 
suspended  the  special  access  tariffs 
until  .November  13.  1984.  On  October  16. 
1984.  47  days  after  the  pooling  contract 
expired.  Bell  Atlantic  notified"  the  other 
BOCs  that  It  would  not  participate  in 
any  further  pooling  arrangements 
involving  special  access  or  other  non- 
tariffed  costs  or  revenues.  On  October 
19.  1984.  50  days  after  the  pooling 
contract  expired.  Pacific  Bel!  filed  its 
emergency  petition  seeking  to  compel 
the  perpetuation  of  the  pooling 
agreement.  In  the  November  9  Order,  we 
found  the  submitted  special  access 
tariffs  unlawful  and  required  that  new 
tariffs  be  submitted  by  December  3, 
1984.  On  January  4.  1985.  by  letter  to 
NECA.  we  deferred  the  effective  date  of 
those  tariffs  until  February  15,  1985.*' 

65.  In  its  emergency  petition,  Pacific 
Bell  contends  that  {\']  {he  May  23  Order 
contemplated  the  maintenance  of  the 
status  quo.  including  continued  pooling 
of  revenues  and  expenses,  until  effective 
tariffs,  a  Commission-ordered  change,  or 
a  new  interim  agreement  replaces  it,  (2) 
Bell  Atlantic's  unilateral  withdrawal 
from  the  pooling  arrangement  disrupts  a 


■■■  ^'Man  h  28  Order  a  t  paras.  17-19. 
' '  Letter  dated  lanuarv  4. 1985  from  the  Acting 
Chief,  Tariff  Division,  to  NECA. 
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division  of  revenues  concept  mandated 
by  the  Commissioa.  and  (3)  Bell 
Atlantic's  withdrawal  would  result  in 
unjustified  windfalls  for  some 
companies  and  severe  financial 
hardship  for  others.  In  its  reply  to  Bell 
Atlantic's  comments,  filed  .November  5. 
1984,  P.ii  ific  Bell  further  contends  that 
(4)  the  Commission's  refusal  to  require 
pooling  of  tariffed  special  access 
charges  has  no  bearing  on  interim 
arrangements  regarding  nonfariffud 
chart'fs.  (?)  the  pooling  contract  among 
the  BOCs  IS  inseparably  linknd  to  the 
BOC-.AT^T  access  service  contracts 
and  BOC-.M&T  contracts  cannot  be 
negotiated  without  continued  pooling, 
and  (6)  the  termination  of  the  pooling 
arrangement  will  lead  to  uncertainty  as 
to  customer  rates,  and  hence,  to  chaos  in 
the  telecommunications  industry.  Pacific 
Bell's  position  is  supported  by  comments 
filed  on  October  29,  1984,  by 
Southwestern  Bell,  NYNEX"  and  Bell 
South. 

66.  Bell  Atlantic,  in  its  comments  on 
the  emergency  petition,  filed  October  29. 
1984,  contends  that  (1)  no  emergency 
exists  because  discontinuation  of 
service  is  not  threatened,  (2)  the  inter- 
COC  pooling  agreerr.ent  is  separable 
from  the  BOC-ATikT  access  contracts, 
and  does  not  affect  the  status  quo.  (3) 
the  Commission  never  prescribed  the 
pooling  of  access  revenues  by  the  BOCs, 
(4)  the  Commission  does  not  have  the 
authority  to  prescribe  pooling  in  this 
case,  and  (5)  continued  pooling  would 
not  serve  the  public  interest.  In  reply 
comments  filed  on  November  5. 1984, 
Bell  Atlantic  further  contends  that  (6)  no 
chaos  will  result  from  a  "bill  and  keep" 
approach,  because  this  is  the  procedure 
that  will  be  employed  once  the  access 
tariffs  become  effective.  This  position  is 
supported  by  comments  filed  jointly  by 
Mount<iin  States  Telephone  and 
Telegraph,  Northwestern  Bell  and 
Pacific  .Northwest  Bell  (collectively 
Mountain  States).  Mountain  States  also 
argues  that  (1)  even  though  the  pooling 
contract  ahs  expired,  all  BOCs  still  offer 
AT«iT  special  access,  and  AT&T  has  no 
right  to  receive  such  service  at  expired 
rates,  and  (2)  there  is  insufficient  record 
on  which  to  establish  a  Commission  rate 
prescription  mandating  pooling. 

67.  AT&T,  in  comments  filed  on 
November  1.  1984,  takes  no  position  on 
the  issues  raised  by  Pacific  Bell's 
emergency  petition,  but  maintains  that 
the  resolution  of  this  issue  should  not 
affect  the  rates  prescribed  in  the  Mav  23 
Order  and  should  not  interfere  with  the 
extant  arrangements  between  AT&T 
and  the  BOCs. 

68.  Of  the  numerous  arguments  listed 
only  three  need  be  addressed  in  order  to 


resolve  the  controversy  at  hand.  Pacific 
Bell  cites  a  number  of  Commission 
decisions  in  arguing  that  the  BOCs' 
pooling  arrangement  is  essential  to 
maintaining  the  status  quo.  Pacific  Bell 
cites  language  in  the  October  19  Order 
stating  that  'We  (the  Commission]  also 
expect  that  existing  settlement 
agreements  and  division  of  revenues 
procedures  will  continue  in  force  during 
the  period  of  delay."  What  we  referred 
to  in  that  order,  however,  was  a 
comprehensive  set  of  processes  relating 
to  the  division  of  both  switched  and 
special  access  revenues.  Nowhere  in 
that  order  did  we  refer  to  a  process  for 
pooling  access  revenues.  Indeed,  Pacific 
Bell  acknowledges  that  the  access 
pooling  contract  among  the  BOCs  did 
not  exist  until  January  1, 1984,  two  and 
one-half  months  after  the  October  19 
Order  was  released.  In  fact,  we  have 
only  prescribed  pooling  among  BOCs  in 
one  limited  context:  inter-BOC  pooling 
of  switched  access  carrier  common  line 
revenues. 

69.  Similarly,  Pacific  Bell  cites  the 
May  25  Order  as  "continuing  the 
Commission's  stated  policy  of 
maintaining  the  statas  quo  during  its 
review  of  the  remaining  provisions  of 
the  interstate  access  tariffs".  Pacific  Bell 
petition  at  4.  The  focus  of  the  May  25 
Order,  however,  was  exclusively 
special  access  charge  agreements 
between  the  BOCs  and  AT&T,  not  inter- 
BOC  pooling.  We  specifically  stated  in 
that  order,  "(w]e  find  here  that  it  is 
necessary  to  prescribe  adjustments  to 
interim  contractual  arrangements 
between  AT&T  and  the  exchange 
carriers."  **  We  conclude  that  a  correct 
reading  of  past  Commission  orders 
militates  against  any  interpretation  of 
"status  quo"  as  including  inter-BOC 
pooling  contracts,  and  we  further  point 
out  that  we  have  never  ordered  the 
extension  of  the  inter-BOC  contract 
calling  for  pooling  of  special  access 
revenues. 

70.  Pacific  Bell  and  the  commenters 
supporting  it  also  argue  that  expiration 
of  the  revenue  pooling  contract  will 
result  in  a  windfall  for  some  carriers 
and  severe  financial  hardship  for  others, 
and  that  this  result  justifies  a 
prescription  continuing  the  pooling 
agreement.  However,  these  allegations 
are  unsupported  and  are  impugned  by 
the  fact  that  Pacific  Bell  did  not  file  its 
emergency  petition  until  50  days  after 
the  pooling  contract  expired.  In  the 
absence  of  a  showing  of  actual  or 
expected  economic  harm,  we  cannot 
accept  Pacific's  argument.  In  addition, 
even  if  we  assume,  arguendo,  that  some 


economic  hardship  will  result  from  the 
termination  of  the  pooling  agreement, 
the  financial  discomfort  of  the  carriers 
has  not  provided  a  basis  for  rate 
prescriptions  in  the  orders  cited  by 
Pacific  Bell.  The  March  23  Order,  cited 
extensively  by  Pacific  Bell,  clearly 
states  the  reasons  for  our  prescription  of 
interim  agreements  between  the  BOCs 
and  AT&T:  "Accordingly,  it  is  necessary 
for  us  to  impose  interim  arrangements  to 
prevent  any  laps  in  service."  ^^ 
Similarly,  in  the  May  25  Order,  we 
prescribed  adjustments  to  the  interim 
agreements  between  the  BOCs  and 
AT&T,  stating  that  "|o]ur  adjustments 
will  assure  that  service  continues  to  be 
provided  to  the  public.  .  .  ."  ^*  Our 
policy  regarding  pooling  prescriptions 
was  clearly  enunciated  in  the  Third 
Report  and  Order  in  Docket  No.  78-72: 
"We  believe  that  our  power  to  compel 
participation  in  such  [pooling] 
arrangements  should  be  used,  sparingly. 
A  carrier  should  not  be  prohibited  from 
pursuing  a  course  that  its  management 
believes  to  be  in  its  best  interests  unless 
the  public  interest  requires  such  a 
prohibition."  ** 

71.  In  the  orders  cited  by  Pacific  Bell, 
we  repeatedly  defined  the  threat  of 
interrupted  service  as  the  reason  for  our 
prescriptions.  In  the  current  controversy, 
this  potential  harm  to  the  public  interest 
apparently  does  not  exist.  In  its 
emergency  petition.  Pacific  Bell  states 
that  renegotiated  special  access 
agreements  with  AT&T  are  impossible 
absent  resolution  of  the  pooling  issue. 
This  claim  is  unsubstantiated,  however, 
and  is  belied  by  the  fact  that  all  the 
BOCs  have  been  providing  AT&T  with 
special  access  services  despite  the  fact 
that  the  BOC  pooling  agreement  expired 
almost  five  months  ago.  In  addition, 
both  Bell  Atlantic  and  Mountain  States 
have  expressed  their  willingness  to 
renegotiate  private  line  charges  with 
AT&T  that  will  maintain  the  rates  of 
return  that  we  prescribed  for  both  the 
BOCs  and  AT&T.  Similarly,  nothing  in 
this  order  would  preclude  Pacific  or  any 
other  carrier  from  renegotiating  their 
special  access  arrangements.  Because 
interim  agreements  apparently  have 
been  established  without  the  pooling 
contract,  and  because  special  access 
tariffs  will  become  effective  shortly,  we 
must  conclude  that  continued  special 
access  service  is  not  in  jeopardy. 

72.  Finally,  Pacific  Bell  argues  that  the 
expiration  of  the  BOCs'  pooling 
agreement  augurs  impending  chaos  for 


■  May  25  Ordtr  a\  para.  10. 


"  Marcfi  28  Order  al  para.  17. 
"  Muy  25  Order  at  para.  10. 
"  MTS  and  WATS  Market  Slruclure,  CC  Uuukul 
No.  78-72.  93  FCC  2d  241,  al  327  (1983| 
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the  telecommunications  industry,  and 
that  the  public  interest  must  be  served 
by  a  prescription  perpetuating  that 
agreement.  That  argument  can  be 
dismissed  summarily  because  it  is 
wholly  unsupported.  We  conclude  that 
Pacific  Bell  has  been  unable  to  identify  a 
public  interest  issue  sufficient  to  justify 
the  prescription  it  requests. 

73.  In  conclusion,  we  find  that  Pacific 
Bell's  reading  of  previous  Commission 
orders  is  in  error,  and  that  we  never 
considered  the  inter-BOC  pooling 
agreement  essential  to  the  maintenance 
of  the  Status  quo  in  the  interim  period 
prior  to  the  date  special  access  tariffs 
become  effective.  Indeed,  we  never 
considered  that  agreement  at  all. 
Similarly,  we  find  that  no  interruption  or 
diminution  of  service  to  the  public  is 
threatened,  and  that  no  other  public 
interest  issues  exist  that  would  justify 
the  relief  sought  by  Pacific  Bell.  We 
therefore  deny  Pacific  Bell's  emergency 
petition  for  a  prescription  perpetuating 
the  BOCs'  expired  pooling  agreement. 

V.  Conclusion 

74.  Overnll.  our  review  of  the  special 
access  tariffs  filed  on  December  3,  the 
support  information,  and  the  comments 
largely  confirms  the  view  expressed  in 
the  November  9  Order.  The  revised  rate 
structure  proposed  by  NECA  has 
adequately  addressed  our  major 
structural  concerns  with  these  filings. 
They  represent  a  sound  foundation  for 
implementing  special  access. 

75.  At  the  same  time,  we  have 
identified  a  number  of  further 
improvements  and  corrections  that  we 
conclude  should  also  be  made,  based  on 
further  review  and  more  recent 
information.  These  include  the  changes 
in  tariff  language  specified  in  Appendix 
B,  We  also  will  be  addressing  rate 
levels,  cost  allocations,  and  other  cost 
issues  relating  to  the  special  access 
tariffs  in  a  subsequent  order.  See  para. 

1 ,  supra. 

76.  It  is  important  to  note  that  we  are 
most  aware  of  the  preliminary  and 
tentative  nature  of  these  conclusions. 
While  we  have  sought  to  make  our  best, 
most  careful  judgments  of  reasonable 
structures,  the  massive  changes  in  these 
services  brought  on  by  divestiture  and 
access  prevent  these  filings  from  being 
more  than  a  first  approximation  of  what 
later,  more  refined  tariffs  and  rates 
should  look  like. 

77.  Some  of  the  commenters  urge  that, 
because  of  these  continuing 
uncertainties  and  the  impact  of  these 
rates  on  customers,  we  should  again 
delay  the  effectiveness  of  these  tariffs. 
We  believe,  however,  that  the 
improvements  are  such  that  further 
delay  is  unwarranted  and  would  be 


unprofitable,  particularly  in  view  of  the 
further  adjustments  made  here  and  the 
availability  of  other  remedies.  We  will 
continue  to  monitor  and  investigate 
these  tariffs,  and  take  further  action  as 
necessary  to  protect  end  users  in  the 
event  rates  or  terms  prove  to  be 
unreasonable. 

VI.  Implementation 

78.  Because  we  wish  to  implement 
special  access  tariffs  promptly  for  all 
carriers,  we  are  requiring  that  ell 
carriers  make  tariff  filings  in  which  only 
the  changes  required  or  permitted  by 
this  order  (both  the  text  and  the  section 
by  section  analysis  in  Appendix  B)  and 
the  subsequent  cost  order  are  made. 
Any  other  changes  which  carriers  might 
wish  to  propose  should  be  made  in 
separate  filings. 

"9.  Carriers  should  begin  preparations 
to  make  the  changes  specified  in  this 
order  immediately,  in  order  to  minimize 
any  further  delay  in  implementing  the 
tariffs.  Carriers  should  not,  however,  file 
transmittals  to  implement  this  order  at 
present.  In  the  forthcoming  cost  order, 
we  will  set  out  schedule  for  transmittals 
to  implement  the  conclusions  in  both 
orders. 

BO.  Pursuant  to  our  authority  under  47 
use.  154(i),  201(a).  203(b),  204,  205,  and 
211,  it  is  so  ordered. 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

Appendix  A.— Summary  List  of  Special 
Access  Tariff  Filings 


Appendix  A  —Summary  List  of  Special 
Access  tariff  Filings— Continued 


Company 

Trans- 
mittal 

Tarifl 
No 

National  Exchange  Gamer  Association ... 

31 

1 

Bell  o(  Peonsylvana ,„ „ 

735 

41 

C&P  Telephone _ „ 

186 

3 

Cincinnati  Bell „ 

371 

35 

Illinois  Bell     _.„.._ . 

734 
733 

43 

Indiana  Befl  _.    

34 

Michigan  Bell 

511 

38 

Mountain  Bell 

685 

66 

Nevada  Bell  

19 

1 

Ne<«  England  Telephone , 

722 

40 

New  Je'sev  Bell _ 

436 

38 

New  York  Telephone 

663 

41 

Northwestern  Bell    .- ™..„„„   

976 

52 

Ohio  Bell _ 

660 

38 

Pacific  Bell    , 

1078 

128 

Pacilic  Northwest  BeU „ ™„„ 

135 

8 

South  Central  Bell  „„.. 

143 

4 

Southern  Bell 

1288/89 

61 

Southern  New  England „_     . 

316 

34 

Southwestern  Bell 

1264 

68 

Wisconsin  Bell  __ 

548 

39 

Anchorage  Telephone  Utility 

18 

4 

Carolina  Telephone  (Uniied) 

22 

3 

Cental— Florida 

10 

1 

Ceniel— Illinois .„_. 

11 

1 

Cenlel— Minnesota     

11 

1 

Centel— Nevada 

11 
11 

1 

Centei— North  Carolina 

1 

Centel— Oho _ 

11 

1 

C-entm— Texas          _ 

11 

1 

Centel— Virginia ..„.„.««««.„.„ 

11 

1 

Citizens  Telephone  Co 

11 

1 

F«3elity  &  BourBeuse  Teleprione  Co 

12 

1 

General  Telephone  Op  Cos 

25 

1 

Company 

'-ans- 
minai 
No 

Tanft 
No 

Higniano  'eiepnone  Co     

Maianusxa  'eiepnone  Co  - 

Merchants  &  Farmer  Telephone  Co. 

(Centel) 
Orcttard  Farrn  ■reieprK>r\e  Co 

0 
11 

11 
11 
19 
10 
9 

12 
45 
46 
21 
16 
18 
19 
19 
22 
18 
21 
54 
55 
21 
38 
39 
19 
35 
36 
11 

Paic  Pinto  ''eiephone  Co  (United) 

P^chesiei  'eiephone  Corp   

Sytvar"  ..aiie  ''eteprione  Co 

'eiephone    LMmiies    Excnange   Camar 

Association                         

Uniieo  miermourtam  Tennessee    

united  iniennountain  Virginia           „. 

Uniiea  'e,  — ArKaosas ... 

Unt'.wl'p, — r.^rr>haaR     . 

uniteo  "^ei — ^lonoa         ._. 

united  Tel— Indiana 

t."iited  Tel— lowa      

United  Tei— Kansas 

United  Tei—Minnesota _ 

Unilec  ■'el— Missojn                     

United  ■'el  Nor'hwest— O-egon     

United  Tel   Northwest- Aashmgton 

United  Tei— Onio                 _„... 

United  S/slem— New  jersey.._ „.... 

United  Te'— *e>as                ...„ „. 

United  ot  the  <Vesi— Neoraska.-... 
united  01  the  West— WyomioQ. 

|FR  Doc   H5-~527  Filed  3-28-85;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Hazardous  Materials  Training 
Workshop 

agency:  P^edera!  Emergency 

Management  Agency. 

ACTION:  Notice  is  hereby  given  of  a 

.\ational  Workshop  on  Hazardous 

Materials. 

SUMMARY:  Training  to  be  held  at  the 
Federal  Emergency  Management 
Agency's  National  Emergency  Training 
Center.  Emmitsburg.  Mar\land.  April 
15-18,  1985,  Approximately  si\t\  (60) 
persons  representing  Federal,  State,  and 
local  governments,  and  the  private 
sector  have  been  invited  to  participate 
in  the  Workshop. 

The  focus  of  the  W  orkshop  will  be  on 
the  role  of  the  Federal  government  in 
providing  hazardous  materials  training 
in  the  areas  of  planning,  preparedness, 
response,  and  recovery;  the  need  for  a 
coordinated  Federal  effort  in  providing 
such  training;  and  the  relationship  of 
Federal  training  !o  that  training 
provided  by  State  and  local 
governments,  and  the  private  sector. 

The  result  of  the  Workshop  will  be  a 
better  appreciation  and  understanding 
of  the  respective  roles  and 
responsibilities  of  the  Federal  agencies 
involved  in  hazardous  materials 
training;  the  development  of  criteria  for 
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a  national  curriculum  for  hazardous 
m.iterials  training;  and  improved 
inttirac.tion  between  and  among  Federal. 
State,  local,  and  private  sector  agencies. 

Those  private  sector  organizations 
who  would  be  interested  in  having  their 
hazardous  materials  training  materials 
displayed  and  reviewed  at  the  National 
Workshop  should  have  six  (G)  copies  of 
these  materials  forwarded,  at  no 
expense  to  the  government,  to  the 
address  shown  in  this  Notice. 
I  ravel  S.  Brown. 

SpriiaJ  Assistant  lu  the  Director,  Training 

a:  I J  Fire  Prcjiranis. 

March  25.  1985. 

IfR  D(H,  85-7470  FiU-d  3-28-tt5;  8:45  ani| 

8IL;.ING  CODE  67)8-01-M 


fFEMA-733-DRl 

Major  Disaster  and  Related 
Determinations;  New  York 

agency:  Federal  Emergency 
M.ini'.ypmrnt  Agency. 
action:  Notice. 


summary:  This  is  a  notice  of  the 
I'rcsiili-ntial  declaration  of  a  major 
(Jis.isier  for  lh(^  St.ite  of  New  York 
!FF:MA--33-DR).  Mated  march  29. 1983. 
and  related  determinations. 
DATED:  Mi-rh  20,  ■;<!H3, 
FOR  FURTHER  INFORMATION  CONTACT: 
SiwhI!  H  E.  Johnson.  Disaster 
.\.>sistan(:e  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  D.C.  20472  (202)  287-0501. 
Notice:  Notice  is  hereby  guen  that,  in 
a  letter  of  March  20,  1985  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974,  as  amended  (42  U.S.C.  5121  et  seq.. 
Pub  L.  93-288),  as  follows: 

i  have  dflerniined  th.il  the  danupe  in 
tiertain  areas  of  (he  Stale  of  New  York, 
resullinx  from  severe  storms  and  floodmg 
durinp  ihe  period  of  December  29  to  30. 1984. 
is  of  suffiLienl  severily  and  magnitude' to 
warrant  a  major-disa.«iter  declaration  under 
Pub  L.  93-288.  I  therefore  declare  that  such  a 
major  dis.ister  e\i.ms  in  the  State  of  New 
York. 

In  order  to  provide  Federal  assistance,  you 
arc  hereby  authorized  to  allocate,  from  funds 
Hvaiialile  for  these  purposes,  such  amounts 
as  you  find  net:es!.ar\  for  Federal  disa.sler 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  l)e  supplemental,  any  Fedi'ral 
funds  provided  under  Pub.  L  93-288  for 
Public  Assistance  vvil!  he  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a). 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 


shall  be  for  a  perio(l  not  to  exceed  six 
months  after  the  da|e  of  this  declaration. 

Notice  is  hereby  |iven  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergeticy  Management 
Agency  under  Executive  Order  12148. 
and  redelegated  to  |ne.  I  hereby  appoint 
Mr.  Michael  J.  Chivfnski  of  the  Federal 
Emergency  Managetnent  Agency  to  act 
as  the  F'edeial  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  York  to  have 
been  affected  adveifeely  by  this  declared 
major  disaster:  Lewjs  and  Oswego 


Counties  for  Public 


\ssistance  only. 


(Catalog  of  Federal  D(  mestic  Assistance  No. 
83.516,  Disaster  Assist  mce.  Billing  Code 
6718-021 

Dave  McLoughlin, 

Acting  Associatp  Direilor.  State  and  Local 
Programs  and  Support  Federal  Emergency 
Management  Agency. 

|FR  0(1     H5-7472  Filed 3-28-85;  8:45  am] 

8IUJNG  COO€  67ie-«1-M 


IFEMA-73J-DR1 


Major  Disaster  and  Related 
Determinations,  New  York 

AGENCY:  Federal  Eiijergency 
Management  Agenc 
action:  Notice. 


lotice  of  the 
ion  of  a  major 
of  New  York 
|ted  March  22. 1985, 
nations. 
35. 
NATION  CONTACT: 


summary:  This  is  a  ! 
Presidential  declare 
disaster  for  the  Stati 
(FE.MA-734-DR).  dc 
and  related  determii 
DATED:  M.irch  22.  li 
FOR  FURTHER  INFORI 
Sewall  H.E.  [ohnsoa.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washmgton,  D.C.  20472,  (202)  287-0501, 
Notice:  .Notice  is  hereby  given  that,  in 
a  letter  of  March  22,  1985  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974,  as  amended  (42  U.S.C,  5121  et  seq.. 
Pub.  L,  93-288],  as  follows: 

I  have  determined  inal  the  damage  in 
certain  areas  of  the  State  of  New  York, 
resulting  from  severe  ^orms  and  flooding 
beginning  on  February|23.  1985,  is  of 
sufficient  severily  andimagnitude  to  warrant 
a  major-disaster  declaration  under  Pub.  L  93- 
288.  I  therefore  declare  that  such  a  major 
disaster  exists  in  the  Slate  of  New  York. 

In  order  to  provide  Aideral  assistance,  you 
arc  hereby  authorized  lo  allocate,  from  funds 
,  available  for  these  puiyoses.  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  refjiiirement  that  F'ederal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  ^ub.  L.  93-288  for 
Public  Assistance  will  ^e  limited  to  75 


percent  of  total  eligible  costs  in  the 
designated  area. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a). 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance. 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
^the  t'ederal  Emergency  Management 
Agency  under  Executive  Order  12148. 
and  redelegated  to  me,  I  hereby  appoint 
Mr,  Curtis  R.  Carleton  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  ftilluwing 
areas  of  the  State  of  New  York  to  have 
been  affected  adversely  by  this  declared 
major  disaster:  Erie  and  Niagara 
Counties  for  Public  Assistance  only. 

(Catalog  of  F'ederal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.  Billing  Code 
6718-02) 

Samuel  W.  Speck. 

Associate  Director.  State  and  Local  Programs 
and  Support.  Federal  Emergenc\  ■ 
Management  Agency. 
[FR  Doc.  85-7471  Filed  3-2H-8,'5:  8:45  am) 
BILLING  CODE  6718-01-M 


FEDERAL  RESERVE  SYSTEM 

Fifth  Ttiird  Bancorp  et  a!.;  Notice  of 
Applications  To  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  undei 
§  225.23(a)(1)  of  the  Board's  Reculation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)18)  of  the 
Bank  Holding  Company  Act  (12  L'.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225. 25  of 

^fcegulation  Y  as  closely  related  lo 
banking  and  permissible  for  bank 
holding  companies.  Unless  olheiwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
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outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  di.spute.  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  mdicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Go\ernors 
not  later  than  April  16,  198,5. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Fifth  Third  Bancorp.  Cincinnati, 
Ohio:  to  engage  de  novo  through  its 
subsidiary.  Fountain  Square  Insurance 
Company.  Cincinnati.  Ohio,  in  the 
business  of  underwntmg  and  remsuring 
credit  life,  accident  and  health  msurance 
directly  related  to  extensions  of  credit 
made  by  banks  affiliated  with  the 
company. 

B  Federal  Reserve  Bank  of  Richmond 
(Lloyd  VV.  Bostian.  Jr..  Vice  President) 
701  East  B\rd  Street,  Richmond,  Virginia 
23261: 

1.  Sovran  Financial  Corporation, 
Norfolk.  Virginia;  to  engage  de  novo 
through  its  subsidiary.  Sovran  Credit 
Corporation,  Elizabeth  City,  North 
Carolina,  in  making  direct  consumer 
installment  loans,  secured  and 
unsecured,  to  individuals:  purchasing 
consumer  installment  sales  finance 
contracts,  extending  direct  loans  to 
dealers  for  the  financing  of  inventory 
(floor  planning)  and  working  capital 
purposes:  making,  acquiring  and 
servicing,  for  its  own  account  or  for  the 
account  of  others,  loans  secured 
principally  by  mortgages  on  real 
property  and  acting  as  agent  for  the  sale 
of  credit  life  and  credit  accident  health 
insurance  and  physical  damage 
insurance,  pursuant  to  12  U.S.C.  1848(c) 
(A)  &  (D).  all  of  which  are  directly 
related  to  extensions  of  credit  by  Sovran 
Credit  Corporation. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J   Mon'olaro.  \'ice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  Texana  Bancsharcs,  Inc.,  Austin, 
Texas:  to  engage  directly  in  the  de  novo 
provision  of  trust  company  functions 
and  securities  brokerage  activities. 
These  activities  would  be  conducted  in 
the  State  of  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  March  25, 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Dor  8.T-74ti8  Filed  3-28-85;  8:45  am] 
BILLING  CODE  e210-01-M 


First  National  Lincoln  Corp.  et  al.; 
Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)), 

Each  application  is  available  for   '" 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  19. 
1985. 

A  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1 .  First  National  Lincoln  Corporation, 
Damariscotta,  Maine;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Damariscotta. 
Damariscotta,  Maine. 

B  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Drever.  Vice  President]  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  PSB  Bancsbares.  Ltd..  Postville, 
Iowa:  to  become  a  bank  holding 
company  by  acquiring  54.4  percent  or 
more  of  the  voting  shares  of  Postville 
State  Bank,  Postville,  Iowa. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  VVeisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166; 

1.  Peoples  Commerce  Corporation, 
North  Carrollton,  Mississippi;  to  become 
a  bank  holding  company  by  acquiring  80 


percent  of  the  voting  shares  of  Peoples 
Bank  and  Trust  Company.  North 
Carrollton.  Mississippi. 

D.  Federal  Reserv  e  Bank  of  Dallas 
(Anthony  J.  Mon!p!dro.  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Brush  Country  Holding  Company, 
Inc.,  Freer,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Freer 
Bancshares,  Inc.,  Freer,  Texas,  thereby 
indirectly  acquiring  Brush  Country  Bank. 
Freer,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  25,  1985, 

lames  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-7469  Filed  3-28-85:  8:45  am) 

BILLING  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHSj  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  US  C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  March  22, 
1985 

Public  Health  Ser\ice 

Centers  for  Disease  Control 

Subject:  Menstrual  Toxic  Shock 
Syndrome — A  Case  Control  Study — 

Revision— (0920-0153) 

Respondents:  Individuals 

Subject:  Coalworkers'  Pneumoniosis  in 
Underground  Coalmmers — .New 

Respondents:  Coalminers 

Subject:  Congenital  Syphilis  Follow- 
up— Extension  (0920-0128) 

Respondents:  State/local  health 
departments 

National  Institutes  of  Health 

Subject:  A  Case-Control  Study  of  Biliary 

Tract  Cancer — New 
Respondents:  Individuals 
OMB  Desk  Officer:  Fay  S.  ludicello 

Social  Security  Administration 

Subject:  Taxation  of  Benp:'.',s 

Questionnaire — SSA-5031 — New 
Respondents:  Individuals 
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Subject;  Claims  Modernization  Project 
Intpjjnty  Review— SSA—5026-BK— 
New 

Respondents:  Individuals 

Subiect:  Application  for  Disability 
Insurance  Benefits — SSA  16.  SSA- 
1650— Revision— ((W60-0(KiO| 

Respondents:  Individuals 

Subject:  Application  for  Retirement 
Insurance  Benefits— SSA-1.  SSA- 
451— Revision  (n«60-(XKJ7) 

Respondents:  Individuals 

OMB  Desk  OfHcer:  Robert  J.  Fishman 

Health  Care  Financing  Administration 

Suli|fTt  Request  for  Medicare 

I'ci\n;('nt— Ambulance— HCFA-1491— 

Rfinstatement — (n938-(KV}2) 
Respondents;  Individuals  or  households 
Subject:  Financial  Statement  of 

Debtor— HCFA-,17&— Kxtension— 

((w;itwi27n) 

Respondents:  Businesses  or  other  for- 
profit 
Subject:  Free  Standing  Federally  Funded 
Health  Center  Cost  Report— IICFA- 
242— Revision— {0938-0235) 
Respondents:  Businesses  or  other  for- 
profit 
Subject:  Organ  Procurement/ 
Histocompatibility  Laboratory 
SUitemcnt  of  Reimbursable  Cost — 
HCFA-:i&— Reinstatement- (0938- 
OIUJ) 
Rt'>-pondeiits:  Non-profit  institutions. 

businesses,  or  other  for-profit 
Suiiject:  BKRC-192-F.  Payment  for 
Physician's  S^Tvices  Furnished  in 
Hospitals.  SNFs  and  CORFs— HCFA- 
R-20— Extensum- J09:UM12H.'.) 
Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
orq.inizations 
O.MB  Desk  Officer:  Fay  S.  ludicello 
Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HI  IS  Report 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
reconimendalions  for  the  proposed 
information  collectit)ns  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  aliove  at  the 
following  address:  OMB  Reports 
.M.in.igcment  Br.inch.  .New  Executive 
Office  Building,  Room  320H.  Washington. 
DC.  2(),5(i:i.  ATTN:  (name  of  OMB  Desk 
OffiLer). 

Del  ted:  March  2S.  1985. 
Wallace  O.  Keene, 

Acliiii;  Ufpuly  Assistant  Socrvtory  for 
Management  Analysis  and  Systems. 
I!'K  !)o(    8.S-— ,41)  tiled  3-2ft-85:  8:45  am| 

BILLING  CODE  41S0-04-M 


Food  and  Drug  Administration 

IDocketNo.  85F-0115] 

Morton  Thiokol,  Inc.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Morton  Thiokol.  Inc..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  A'-(2-iiiethyl-l-naphthyl) 
maleimide  as  a  preservative  in 
adhesives  used  in  articles  intended  for 
packaging,  transporting,  or  holding  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D  l.aumbach.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington.  DC  20204,  202-472- 
3690 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Dnig.  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  34B(bl(5))),  notice  is  given  that  a 
petition  (FAP  5B3850)  has  been  filed  by 
Morton  Thiokol.  Inc.,  Ventron  Division. 
150  Andover  St..  Danvers.  MA  01923, 
proposing  that  §  175.105  Adhesives  (21 
CFT?  175.105)  be  amended  to  provide  for 
the  safe  use  of  iV-(2-methyl-l-naphthyl) 
maleimide  as  a  preservative  in 
adhesives  used  in  articles  intended  for 
packaging,  transporting,  or  holding  food. 
The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11, 
1979;  44  FR  71742). 

Diited:  March  21.  1985. 
Sanford  \.  Miller, 

Director.  Center  for  Fokd  Safety  and  Applied 
Nutrition.  I 

(FR  Doc  afi-7464  Filed  3-28-85;  8:45  am] 

BILLING  CODE  4160-01-M 

} 

Office  of  Human  Development 
Services 

Adjustments  to  Fiscal  Year  1986 
Federal  Allotments  to  States  for 
Developmental  Disabilities  Basic 
Support  and  Protection  and  Advocacy 
Formula  Grant  Programs 

AGENCY:  Office  of  Human  Development 

Services,  and  Administration  on 


Developmental  Disabilities;  Department 
of  Health  and  Human  Services. 

ACTION:  Notification  of  Adjustments  to 
Fiscal  Year  1986  Federal  Allotments  to 
States  for  Developmental  Disabilities 
Basic  Support  and  Protection  and 
Advocacy  Formula  Grant  Programs. 


SUMMARY:  This  issuance  sets  forth  the 
individual  allotments  to  States  for  Fiscal 
Year  1986  pursuant  to  Section  125  of  the 
Developmental  Disabilities  Act  of  1984. 
The  allotments  to  the  States  published 
herein  are  based  upon  the  Fiscal  Year 
1985  appropriations  levels  and  are 
contingent  upon  Congressional 
appropriations  actions  for  Fiscal  Year 
1986.  If  Congress  enacts  and  the 
President  approves  an  amount  different 
from  this  budget  amount,  the  allotments 
will  be  adjusted  accordingly. 
EFFECTIVE  DATE:  The  allotments  shall  be 
effective  October  1.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bettye  Mobley.  Chief  Formula  Grants 
Management  Branch.  Division  of  Grants 
and  Contracts  Management.  Department 
of  Health  and  Human  Services,  330 
Independence  Avenue.  SW..  Room  129B. 
Washington.  D.C.  20201.  telephone  (202) 
245-7220. 

SUPPLEMENTARY  INFORMATION:  Pub.  L. 
98-527,  section  125(a)(2).  required  that 
adjustments  in  the  amounts  of  State 
allotments  could  be  made  not  more 
often  than  annually  and  that  States 
were  to  be  notified  not  less  than  six  (6) 
months  before  the  beginning  of  any 
fiscal  year  of  any  adjustments  to  take 
effect  in  that  fiscal  year. 

The  Administration  on  Developmental 
Disabilities  has  updated  the  database 
for  issuance  of  Fiscal  Year  1986  formula 
grants.  These  allotments  are  based 
upon: 

A.  Number  of  Beneficiaries  In  State 
Under  Childhood  Disabilities 
Beneficiary  Program  from  Social 
Security  Administration,  U.S. 
Department  of  Health  and  Human 
Services:  "Social  Security  Bulletin, 
Annual  Statistical  Supplement,  1983" 

B.  Average  Per  Capita  Income  from 
Bureau  of  Economic  Analysis.  U.S. 
Department  of  Commerce:  "Survey  of 
Current  Business,  Volume  64.  .Number  8, 
August  1984" 

C.  Total  Population  and  "Working" 
Population  (Ages  18-64)  Estimated  by 
the  Bureau  of  the  Census,  U.S. 
Department  of  Commerce;  State 
Information  From  "Current  Population 
Reports,  Estimates  of  the  Population  of 
States  by  Age;  July  1,  1981.  to  1983, 
Series  P-25.  Number  951,  May  1984"  and 
Territorial  Information  From  "Current 
Population  Reports.  Estimates  of  the 
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Population  of  Puerto  Rico  and  the 
Outlying  Areas:  1980  to  1983.  Series  P- 
25.  Numt)er  9{>(),  November  1984". 

The  above  data  is  the  most  recent 
satisfactory  data  avaihibie  at  this  time. 
The  adjustments  are  set  forth  beh)w. 

Adjusted  Fisra!  Year  1986  Federal 
.Mlotnients  .Administration  on 
l)e\  elopmental  Disabilities 


Ba«s«pp<x.,^°,SS"' 


Total. 


Alabama _ 

Alaska 

Arizona „ 

Artiansas  „ 

California  ....„„ 

Cokxado 

Connecticut _..„... 

Delaware      „ 

Distnct  ol  Cotombia.. 

Florida    

Georgia _ 

HaMvaM 

Idaho 

mmois 

Indiana 


Kansas _ 

Kentucky    „ 

Louisiana _ 

Maine 

Maryland 

Massachusetts 

Micn*gan 

Minnesota _ 

Mississippi , 

Missouri    

Montafia    ~ ~ 

NebrasKa   „ _.. 

Nevada      

New  MampsJwe „. 

New  Jersey „ 

New  Mexico 

New  Vork _ „ 

North  Carolna _ _. 

Nortti  Dakota -... 

Ohio -._ 

OWatioma ..._ _ 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas  

Utah _ 

Vermont  „ _. 

Virginia - 

Washington 

West  y/irgiraa 

Wisconsin 

Wyoming _ _ 

American  Samoa 

Puerto  Hico „ 

Trust  Temtones  of  the  Pa- 
cific  

Virgin  Islands       

Northern  Manana  Islands 


$50,250,000       •  S13.750.000 


1.012.207 

300.000 
536.360 
585.580 

3.918.951 
467.105 
521.846 
300.000 
300.000 

1.914,790 

1.246,931 
300  000 
300.000 

2.041.707 

1.150215 
615.951 
436. 1 40 
950,070 
977.581 
300.000 
725.751 

1054.546 

1.844.669 
796.111  I 
726.270  I 

1.041.228 
300.000  ! 
316,111  ' 
300.000  I 
300.000  I 

1250.241  I 
314.919  I 

3.343.192  I 

1,423.556  I 
300.000  ' 

2.218.445  I 
634.307  [ 
506.106 

2.492.381 
300000  j 
795.144  1 
300.000  I 

1.123.409  1 

2.746.427  j 
364.820  i 
300.000  I 

1,062.234 
721.508 
566.282 
976.879  ' 
300.000  ' 
160.000  ! 
160.000  i 

1  753,200 

244.770  I 
160.000  : 
160,000 


242.773 

150.000 
150  000 
150.000 
941.074 
150.000 
150.000 
150  000 
150.000 
459.631 
299,244 
150.000 
150.000 
489.898 
276.007 
154.164 
150.000 
227.793 
234.502 
150.000 
174.195 
252  91 1 
442  462 
191  046 
174.244 
249.803 
150.000 
150.000 
150.000 
150.000 
299.898 
150.000 
801.602 
341.548 
150.000 
532  130 
154.573 
150.000 
597.652 
150,000 
190.814 
150,000 
269.515 
659,527 
150,000 
150,000 
252,461 
175,623 
159,646 
234  309 
150.000 
80.000 
80.000 
420.755 

80.000 
80.000 
80.000 


'  Based  On  The  Fiscal  vear  1985  Appropriations  Levels 
arxj  Are  Contingent  Upon  Congressional  Approprialions  Ac- 
tions lor  Fiscal  rear  1 986 

Dated:  March  15.  1985. 

Jean  K.  Elder, 

Commissioner,  Adininistratiun  on 
Do  velopmental  Disabilities. 


Approved:  Marr.h  26. 19tt5. 

Dorcas  R.  Hardy. 

Assistant  Sucrctary  fortlunuiii  Ovvnlopmenl 
Services. 

\VK  Ddc.  85-7(i04  Filed  3-2B-85;  8:45  amj 

BILLING  CODE  4130-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

I  W-889131 

Coal  Lease  Offering  by  Sealed  Bid; 
Wyoming 

L  .b.  Department  of  the  Interior. 
Bureau  of  Land  Management.  Wyoming 
Stale  Office.  2515  Warren  Avenue, 
Cheyenne.  Wyoming.  8:;001.  Notice  is 
hereby  given  that  certain  coal  resources 
in  the  lands  hereinafter  described  in 
Lincoln  County.  Wyoming  will  be 
offered  for  competitive  lease  by  stiah^d 
bid.  This  offering  is  being  made  as  a 
result  of  an  emergency  by-pass 
application  filed  by  The  Pittsburg  h 
Midway  Coal  Mining  Company  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  el  seq.).  The  sale 
will  be  held  at  2:00  p.m..  April  30, 1985. 
in  the  third  floor  conference  room  at  the 
above  address. 

Preliminary  processing  of  the 
emergency  lease  application,  in 
accordance  with  43  CFR  Part  3425.  was 
completed  on  March  7.  1985.  This 
included  an  Environmental  Assessment 
(EA)  of  the  proposed  coal  development 
and  related  requirements  for 
consultation,  public  involvement  and 
hearings.  The  results  of  these  activities 
were  a  finding  of  no  significant 
environmental  impacts  for  the  proposed 
coal  development  and  the  decision  to 
offer  the  federal  coal  resources  for  lease. 
The  Tract  98  EA  and  Record  of  Decision, 
including  mitigation  requirements,  are 
on  file  in  the  Wyoming  State  Office  at 
the  above  address. 

The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid  meets 
the  fair  market  value  determination  of 
the  tract.  The  minimum  bid  is  SlOO  per 
acre.  No  bid  less  than  SlOO  per  acre  will 
be  considered.  The  minimum  bid  is  not 
intended  to  represent  fair  market  value. 
The  fair  market  value  will  be 
determined  by  the  authorized  officer 
after  the  sale.  Sealed  bids  must  be 
submitted  on  or  before  1:00  p.m..  April 
30. 1985.  to  the  Wyoming  State  Office. 
2515  Warren  Avenue.  Chevenne. 


Wyominy  Hjitoi   Bitis  received  after  that 
time  will  not  b(;  considered. 

Coal  Offered:  The  coal  resource  to  be 
offered  consists  of  all  the  coal  in  the 
following  described  lands  located 
approximately  3  miles  west  of 
Ktjmmerer.  Wyoming: 

T.  21  .%'..  R.  n6W.. 

Sec.  17:  Tracts  98-A.  B.  C.  U 

'Ihe  164.81-acre  tract  contains  an 
estimated  3.4  million  tons  of  recoverable 
coal  with  the  following  coal  quality: 
BTU— 9.260/lb;  Sulfur— 0.7  "i,:  Ash— 9'V.: 
Moisture — 21%.  The  coal  classifies  as 
subbituminous  B.vT  rank. 

Rental  and  Roavlty:  The  lease  issued 
as  a  result  of  this  offering  will  provide 
for  payment  of  an  annual  rental  of  83.00 
per  acre  and  a  royalty  payable  to  the 
United  States  of  12.5  percent  of  the 
value  of  coal  produced  by  strip  or  auger 
mining  methods  and  8.0  percent  of  the 
value  of  coal  produced  by  underground 
methods.  The  value  of  the  coal  shall  be 
determined  in  accordance  with  43  CFR 
3485.2. 

Notice  of  .Availability:  Bidding 
instructions  for  the  offered  tract  are 
included  in  the  Detailed  Statement  of 
Lease  Sale.  Copies  of  the  statement  and 
of  the  proposed  coal  lease  are  available 
at  the  Wyoming  State  Office.  Case  file 
documents  are  also  available  at  that 
office  for  public  inspection.  Coal 
resource  information  pertaining  to  this 
tract  is  also  available  for  public 
inspection  in  the  Rock  Springs  District 
Office.  Highway  1«1  North.  Rock 
Springs.  Wyoming  82902. 
Hillary  A.  Oden. 
State  Director.  Wyoming. 
|FR  Doc  8.VT514  Filed  3-2B-«5:  B:45  am| 
BILUNG  CODE  4310-22-M 

I M  600931 

Conveyance  and  Order  Providing  for 
Opening  of  Public  Lands;  Montana 

agency:  UurtMu  iif  I.dnd  Mdnagement. 

hrcruip- 

ACTION:  N)!!;  e  of  Conveyance  and 

Order  Providing  for  Opening  of  Public 

Lands  in  Garfield  County.  Montana — M 

60093. 

summary;  This  order  will  open  lands 
rt'convt'\ed  to  the  United  States  in  an 
exchange  under  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C. 
1701.  et  seq..  to  the  operation  of  the 
public  land  laws.  .No  minerals  were 
transferred  by  either  party  on  the 
exchange.  This  notice  also  informs  the 
public  and  interested  state  and  local 
governmental  officials  of  the  issuance  of 
the  conveyance  document. 


12654 
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DATE:  At  9  a.m.  on  May  13.  198,5,  the 
lands  reconveyud  to  the  United  Sta'e.s 
shall  be  open  to  the  operation  of  the 
putilic  land  laws,  subject  to  valid 
existing  rights,  the  pro\  i.'^ions  of  existing 
withdrawals  and  the  requirements  of 
applicable  law.  The  lands  described  in 
paragraph  1  below  were  segregated  from 
settlement,  sale,  location  and  entry, 
including  mining  laws,  but  not  from 
exchange,  by  the  .\otice  of  Realty 
Action  published  in  the  Federal  Register 
on  September  13,  1984  (49  KR  36C23).  The 
segregation  terminated  on  issuance  of 
the  patent  on  March  7.  1985. 

ADDRESS:  For  further  information 
contdft.  FJward  H.  Croteau.  Chief, 
Lands  Adjudication  Section,  BLM, 
Montana  State  Office,  P  O.  Box  36800. 
Billmss.  .Montana  59107.  Phone  (40GJ 
657-6082. 

SUPPLEMENTARY  rNFORMATION:  1.  Notice 

is  hereby  given  that  pursuant  to  section 
206  of  the  Act  of  October  21.  1976  (43 
U.S.C.  1716).  the  following  described 
surface  estate  was  conveyed  to  O.K., 
Inc..  a  Montana  corporation: 

Principal  Meridian,  Montana 
r  18  N,.  R.  31  E.. 

Sec  14,  SF'4SF''4: 

Ser.  24,  ,\W'4NW'4,  N'/aSW'A. 
SW'4SW''4: 

StT  2r,.  \W'/4NW'/i:and 

Sp,:   2H  \VV'.4\VV'.4. 
T   r  .\,,  R   iZE.. 

Spc  2.  SVV'4SW''4; 

.S.'c  J.  F.'  .SU  '4.  W"2SE'.4,  SE'/4SE'/4; 

Sec,  4.  S^SVV'4: 

.Sec  8,  SF'4.\F'4,  .XE^NWV,,  NEy4SE'/4: 

See.  9.  VV'j,  S'4SE'/4; 

S..r,  10.  N'jSVV'4; 

Sec.  11,  VV- 

S.'c  14.  \' j.\W'4.  SF.''4NW'/4: 

Sec.  1-.  .\'E''4NE"2. 
I    IHN..  R.  32E., 

Sec.  18.  SE USE '4; 

Sec,  19.  lots  1-4.  NE='4NEV4,  EViW'/z;  and 

Sec.  20.  NWV4SWV4. 

.Aggregating  2,113.52  acres. 

2  In  exchange  for  the  above  selected 

land,  the  United  States  acquired  the 
surface  estate  of  the  following  lands  in 
Garfield  County.  Montana: 

Principal  Meridian,  Montana 

T.  18  N..  R.  31  E  . 
Sec.  1,  lots  1  and  2.  S'/iNEU,  N'-.SE'/4- 

Sec.  2,  E''2SW'/4,  W'/oSEU;  and 

Sec.  12.  All. 
T.  18  .\..  R.  32  E.. 

Sec.  6.  lots  3.  4.  5.  .jnd  6.  S'2.\E'/4- 
SE'4\W'4.  .\F'4SW'4,  SEV4;  and 

Sec,  7,  I.01  1.  NF^,  NF'^WV'/..  N'/iNE'/i 
SF'4. 
T   !9N,.R.  32  E.. 

Sec.  31.  lot  4.  SE'4SVV'/4  and  S'/iSE'A. 

.■\«>;re,«,itinK  1  926  B(i 

3,  The  values  of  F'ederal  public  land 
and  the  non-Federal  land  in  the 


exchange  were  appraised  at  $134,100 
and  S133.600,  respectively, 

4.  At  9  a.m.  on  May  13. 1985,  the  lands 
described  in  paragraph  2  above  that 
were  conveyed  to  the  United  States  will 
be  open  to  the  operation  of  the  public 
land  laws. 
John  A.  Kwiatkowski, 

Deputy  Slate  Director,  Division  of  Lands  & 

Renewable  Resources. 

[FR  Doc.  85-7512  Filed  3-28-85;  8;45  am) 

BILLING  CODE  4310-ON-M 


IM  596181  I 

Conveyance  and  Order  Providing  for 
Opening  of  Public  Land.  Montana 

AGENCY:  Bureau  of  land  Management, 

interior. 

action:  Notice  of  Conveyance  and 
Order  Providing  for  Opening  of  Public 
Land  in  Garfield  County.  Montana.  M 
59618.  I 


summary:  This  order  will  open  lands 
rcconveyed  to  the  United  States  in  an 
exchange  under  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C. 
1701.  et  seq.  (FLPMA).  to  the  operation 
of  the  public  land  laws.  It  also  informs 
the  public  and  interested  state  and  local 
governmental  officials  of  the  issuance  of 
the  conveyance  document.  No  minerals 
were  transferred  by  either  party  in  the 
exchange. 

date:  At  9  a.m.  on  May  13. 1985.  the 
lands  reconveyed  to  the  United  States 
shall  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals  and  the  requirements  of 
applicable  law.  The  lands  described  in 
paragraph  1  below  were  segregated  from 
settlement,  sale,  location  anjl  entry, 
including  mining  laws,  but  not  from 
exchange,  by  the  Notice  of  Realty 
Action  published  in  the  Federal  Register 
on  February  23.  1984  (49  FR  6801).  The 
segregation  terminated  on  issuance  of 
the  p.itent  on  December  12.  1984. 
ADDRESS:  For  further  information 
contact:  Edward  H.  Croteau.  Chief. 
Lands  Adjudication  Section,  BLM. 
Montana  State  Office,  P.O.  Box  36800. 
Billings,  Montana  59107.  Phone  (406) 
657-6082. 

supplements  rjY  information:  1.  Notice 
is  hereby  given  that  pursuant  to  Section 
206  of  the  Act  of  October  21.  1976  (43 
U.S.C.  1716).  the  following  described 
surface  estate  was  conveyed  to  George 
Thomas  Wilson:        I 

Principal  Meridian,  Montana 
T  21  .N.  R.  33E.. 

See.  28.  NE''4.\W'/4 
T.  21  N.,  R.  34  E,. 


Sec.  34.  NWV4SEy4. 
Aggregating  80  acres. 

2.  In  exchange  for  the  above  selected 
land,  the  United  States  acquired  the 
surface  estate  of  the  following  lands  in 
Garfield  County.  Montana: 

Principal  Meridian,  Montana 
T.  21  N..  R.  34  E.. 

Sec.  20.  SW'/4SE'/4;and 

Sec.  27.  NW'/4SW'/4. 

Containing  80  acres. 

3.  The  values  of  Federal  public  land 
and  the  non-Federal  land  in  the 
exchange  were  apprai.sed  at  S5.200  and 
S4.000,  respectively.  An  equalization 
payment  in  the  amount  of  Sl.2'X)  was 
paid  to  the  United  States. 

At  9  a.m.  on  May  13.  1985,  the  lands 
described  in  paragraph  2  above  that 
were  conveyed  to  the  United  States  will 
be  open  to  the  operation  of  the  public 
land  laws. 
March  21. 1985. 
John  A.  Kwiatkowski. 
Deputy  State  Director.  Division  of  Lands  & 
Renewable  Resources. 
[FR  Doc  85-7313  Filed  3-28-85:  8:45  Hm] 
BILLING  CODE  4310-ON-M 


IU-51923] 

Emergency  Coal  Lease  Offering  By 
Seated  Bid;  Utati 

U.S.  Department  of  the  Interior. 
Bureau  of  Land  Management,  Utah  State 
Office,  Consolidated  Financial  Center, 
324  South  State,  Suite  301.  Salt  Lake 
City.  Utah  84111-2303.  .Notice  is  hereby 
given  that  at  1:30  p  m.  MST.  April  18. 
1985.  certain  coal  resources  in  the  lands 
hereinafter  described  in  Carbon  County, 
Utah  will  be  offered  for  competitive 
lease  by  sealed  bid  of  SlOO  per  acre  o'- 
more  to  the  qualified  bidder  submitting 
the  highest  bonus  bid  in  accordance 
with  the  provisions  of  the  Mineral 
Leasing  Act  of  1920  (41  Stat.  437).  as 
amended.  However,  no  bid  will  be 
accepted  for  less  than  fair  market  value 
as  determined  by  the  authorized  officer. 

This  lease  is  being  offered  for  sale 
under  the  provisions  set  forth  in  the 
regulations  for  emergency  coal  leasing 
at  43  CFR  3425.1-4.  The  Secretary  has 
exempted  emergency  leasing  from  the 
administrative  moratorium  imposed 
until  all  coal  management  program 
changes  are  implemented. 

The  sale  will  be  held  in  the  4th  Floor 
Conference  Room  of  the  Consolulated 
Financial  Center  at  1:30  p.m.  MST,  April 
18, 1985.  At  that  time,  the  sealed  bids 
will  be  opened  and  read.  No  bids 
received  after  1:00  p.m.  MST,  April  18, 
1985  will  be  considered. 
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Coal  Offered:  The  coal  reserves  to  be 
offered  consists  of  all  seams  availdble 
for  underground  mining  in  the  following 
described  land  located  north  of  the  town 
of  Hiawatha.  Utah: 

T.  15S.,  R.8E..  SLM.  Utah 
Sec.  20.  NW  >/♦. 
Containing  160.00  acres. 

The  estimated  total  recoverable 
underground  reserves  are  1.745.000  tons. 
The  coal  is  located  in  the  Wattis.  Third 
and  Hiawatha  seams.  The  coal  quality  is 
expected  to  average  approximately 
12,701  Btu  per  pound  with 
approximately  6.4,5  percent  ash,  and 
approximately  .58  percent  sulfur. 
Thickness  for  the  Wattis,  Third  and 
Hiawatha  coal  seams  average  ten,  nine 
and  eight  feet  respectively. 

A  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  S3  per  acre  or  fraction 
thereof  and  a  royalty  payable  to  the 
United  States. 

Notice  of  Availability:  Bidding 
instructions  are  included  in  the  Detailed 
Statement  of  Lease  Sale.  A  copy  of  the 
Statement  and  of  the  proposed  coal 
lease  are  available  at  the  Bureau  of 
Land  Management.  Utah  State  Office, 
Consolidated  Financial  Center,  324 
South  State,  Suite  301,  Salt  Lake  City, 
Utah  84111.  All  case  file  documents  and 
written  comments  submitted  by  the 
public  on  Fair  Market  Value  or  royalty 
rates,  except  those  portions  identified  as 
proprietary  by  the  commentator  and 
meeting  exemptions  stated  in  the 
Freedom  of  Information  Act  are 
available  for  public  inspection  in  the 
Public  Room  400  on  the  4th  Floor  of  the 
Consolidated  Financial  Center. 
Orval  L.  Hadley, 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc.  85-7503  Filed  3-28-85;  8:45  am] 
BILLING  CODE  4310-DO-M 


Realty  Action;  Idatio  Falls  District 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice  of  Realty  Action, 
Exchange  of  Public  Lands  (1-21501)  in 
Clark  and  Fremont  Counties,  Idaho. 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
sec.  206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1716: 

T.  9  N.,  R.  34  F...  B.M. 

Sec.  4:  Lot  4; 

Sec.  5:  Lots  1.  2.  3,  4. 
1.9N..  R.  36E..  B.M. 

Sec.  22:  SF.'A.  S'/zNF.'/*.  SE'ANWVi. 
NK'4SWV4; 

Sec.  23:S'/:-NW'.4.  SWV,; 


Sec,  27.  VV'-a: 

Sec.  28;  SVj  and  lands  within  the  SEV4NE'/4 

that  are  within  and  east  of  Right-of-way 

1-669; 
Sec.  33;  NW'A; 
Sec.  34:N^NWV4. 
T.  8  N..  R.  37  E.,  B.M. 
Sec.  17;N'/2; 
Sec.  18:  N'^a. 
Totalling  2,306  acres. 

In  exchange  for  these  lands,  the 
Federal  government  will  acquire  non- 
Federal  land  in  Clark  County  from 
Blaine  Larsen,  described  as  follows: 

T.  10  N..  R.  34  E..  B.M. 

Sec.  34:  E"2.  NW'/*,  WVzSW'/i: 

Sec.  35;  All. 
T.  9  N..  R.  34  E..  B.M. 

Sec.  11:  NWV4,  N'^^SYVV,.  SWy4SWV4: 

Sec.  14;  NW'V4NWV4. 

Totalling  1.520  acres  more  or  less. 

The  purpose  of  the  exchange  is  to 
acquire  the  non-Federal  lands  for  use  in 
providing  support  to  Idaho  Department 
of  Fish  and  Game's  management  of 
Antelope  populations  in  the  area.  In 
addition,  these  lands  will  help  to 
reestablish  antelope  use  of  their 
traditional  winter  range  in  the  Table 
Butfe/Cedar  Butte  areas.  The  exchange 
is  consistent  with  Bureaus  planning  for 
the  lands  involved  and  has  been 
discussed  with  the  Idaho  Department  of 
Fish  and  Game  and  Clark  County.  The 
public  interest  will  be  well  served  by 
making  the  exchange. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal,  and 
the  acreage  will  be  adjusted  or  money 
will  be  used  to  equalize  the  values  upon 
completion  of  the  final  appraisal  of  the 
lands. 

The  terms  and  conditions  applicable 
to  the  exchange  are: 

A.  Selected  Lands. 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,"  Act  of  August  30. 1890  (43 
U.S.C.  945). 

2.  Reserving  to  the  United  States  a 
right-of-way  over  and  across  a  strip  of 
land  40  feet  in  width  along  the  northern 
boundary  of  the  SW'Vi  of  Sec.  28  in  T.  9 
N.,  R.  36  E.,  B.M.  for  the  full  use  as  a 
road  by  the  United  States  of  America, 
its  licensees  and  permittees,  including 
the  right  of  access  and  use  for  and  by 
the  people  of  the  United  States 
generally,  to  lands  owned,  administered, 
or  controlled  by  the  United  States. 

3.  All  rights  and  reservations  of  record 
at  the  time  patent  is  issued. 

4.  Minerals 

A.  Selected  Public  Lands— All 
minerals  will  be  reserved  by  the  United 
States  on  the  following  selected  public 
lands. 


T  9\„R  34E.  BM 

Sec.  4:  Lot  4, 

Sec.  5:  Lots  1.  2.  3  and  4. 
T.  9  N.,  R.  36  E.,  B.M. 

Sec.  27;  NW'ANW'/*: 

Sec.  28:NWy4SWV4: 

Sec.  33:  SWy4NWV4. 

Oil  and  gas  only  will  be  reserved  on 
the  remaining  selected  lands. 

B.  Offered  lands — All  minerals  will  be 
reserved  on  the  following  offered 
private  lands: 

T.  10  N..  R.  34  E.  B.M. 

Sec.  34:  E"2.  NW'/4.  WV2SWV4: 
Sec.  35:  All. 

Oil  and  gas  estates  will  be  reserved 
on  the  following  lands: 

T.  9N..  R  34E.,  B.M. 

Sec.  11:  NW''4.  N"2SWV4,  SW'/4SWV4: 
Sec.  14:NWy4NWV4. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b).  any  subsequently  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  accepted, 
shall  not  be  considered  as  filed,  and 
shall  be  returned  to  the  applicant. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
analysis  and  the  record  of  public 
discussions,  is  available  for  review  at 
the  Idaho  Falls  District  Office,  940 
Lincoln  Road,  Idaho  Falls,  Idaho  83401 

For  a  period  of  45  days,  interested 
parties  may  submit  comments  to  the 
Idaho  Falls  District  Office,  at  the 
address  listed  above. 

Dated:  March  22. 1985. 
O'dell  .\.  Frandsen, 

District  Mana}jer. 

|FR  Doc.  85-7511  Filed  3-28-85:  8:45  am) 

BILLING  CODE   43-»-eE.-M 


Draft  Eagle  Lake  Cedarvilie  Wi'derness 
Study  Area,  CA;  EnvironiTiental  Impact 
Statement;  Availability  and  Hearings 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  and 
public  hearings  on  the  draft  Eagle  Lake 
Cedarville  Wilderness  Study  Areas 
Environmental  Impact  Statement. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  and  section  603(a)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976:  the  Bureau  of  Land 
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Management  has  prepared  a  draft 
•nvironmental  impact  statement  which 
•inaiyzes  management  alternatives  for 
'hirteen  wilderness  study  areas  (WSA's) 
:n  the  Eagle  Lake  and  Surprise  Resource 
Areas.  Susanville  District.  Two  of  the 
WSA's  mclude  small  acreages  of  the 
Winnemucca  Nevada  District  that  are 
included  in  this  study  under  a 
Memorandum  of  Understanding  with 
Nevada  BL.M.  The  total  acreage  of  the 
thirteen  WSA's  is  697.058  with  175,340 
Acres  in  California  and  521.718  Acres  in 
Nevada.  The  preferred  alternative 
preliminarily  recommended  as  suitable 
for  wilderness  designation  60  410  Acres 
in  California  and  173,26(3  Acres  in 
Nevada.  Preliminarily  recommended  as 
nonsuitable  were  114.930  Acres  in 
California  and  348.4,58  Acres  in  Nevada. 

Copies  of  the  Draft  Eagle  Lake 
Cedarville  Wilderness  Study  Area 
Environmental  Imp.ict  Statement  are 
availdhle  from:  Bureau  of  Land 
Management.  P.O.  Box  1090.  705  Hall 
Street,  Susanville,  CA  96130.  Telephone 
(916)257-5381. 

DATES:  Written  comments  on  the  draft 
should  be  submitted  to  the  Susanville 
District  Office.  P.O.  Box  1090,  705  Hall 
Street,  Susanville.  CA  96130  by  June  27, 
1985.  There  will  be  three  public 
hearings.  April  30.  1985  at  7:30  pm  at  the 
community  church  in  Cedarville.  CA. 
May  1.  1985  at  7:30  pm  at  the  Lassen 
College  Humanities  Building  Auditorium 
in  Susanville.  CA  and  May  2,  1985  at 
7:30  pm  at  the  Sundowner  Hotel,  450  N. 
Arlington  Ave..  Reno.  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Teeter.  Bureau  of  Land 
Management,  P.O.  Box  1000,  705  Hall 
Street.  Susanville,  CA  96130  or  (916) 
257-5381. 

SUPPLEMENTARY  INFORMATION:  The  draft 
EiS  analyzes  the  potential 
environmental  effects  of  a  range  of  six 
management  alternatives  that  vary  from 
designation  of  all  the  WSA's  as 
wilderness  to  not  designating  any 
WSA's  or  portions  thereof  as 
wilderness.  The  preferred  alternative 
was  developed  through  the  use  of 
citizens  advisory  committees.  The 
W'SA's  cinered  by  this  EiS  are: 
Tunnison  Mountain,  CA-020-311,  20.6,50 
Acres;  Five  Springs.  CA-020-609,  48.460 
Acres:  Skedaddle,  CA-020-612.  63,790 
Acres:  Dry  Valley  Rim.  C.^ -020-61 5, 
95,025  Acres;  Buffalo  I  lills,  CA-020-619. 
47,315  .Acres;  Twin  Peaks,  CA-020-619A, 
91,405  Acres:  Wall  Canvon,  C/\-020-805, 
45,790  Acres:  Little  High  Rock  Canvon, 
CA-020-913/NV-020-<H)8.  52.143  Acres; 
Vi'llovv  Rock  Canyon.  CA-020-913A, 


13.050  Acres;  High  Rock  Canyon,  CA- 
020-91 3B,  33,306  Acres;  East  Fork  High 
Rock  Canyon,  CA-020-914/NV- 
0200O6A,  52.000  Acres;  Sheldon 
Contigous,  CA-02O-1012.  24,130  Acres; 
Massacre  Rim,  CA-02(>-1013, 110,000 
Acres. 

The  preferred  alternative  recommends 
the  following  acreages  as  preliminarily 
suitable  and  nonsuitable  for  each  WSA: 
Tunnison  Mountain,  CA-020-311,  7.660 
Acres  suitable.  12.990  Acres 
nonsuitable;  Five  Springs,  CA-020-609,  0 
Acres  suitable.  4a460  Acres 
nonsuitable;  Skedaddle,  CA-020-612. 
37,240  Acres  suitable,  26,550  Acres 
nonsuitable;  Dry  Valley  Rim.  CA-020- 
615,  52,530  Acres  suitable,  42,495  Acres 
nonsuitable;  Buffalo  Hills,  CA-020-619, 
0  Acres  suitable,  47,315  Acres 
nonsuitable;  Twin  Peaks,  CA-020-619A, 
54,970  Acres  suitable.  36,435  Acres 
nonsuitable:  Wall  Canyon,  CA-020-805, 
0  Acres  suitable,  45,790  Acres 
nonsuitable;  Little  High  Rock  Canyon. 
CA-O20-913/NV-02O-OO8.  17,320  Acres 
suitable,  34,823  Acres  nonsuitable; 
Yellow  Rock  Canyon,  CA-020-913A,  0 
Acres  suitable,  13.050  Acres 
nonsuitable;  High  Rock  Canyon.  CA- 
020-913B,  11,980  Acres  suitable.  21,320 
Acres  nonsuitable;  East  Fork  High  Rock 
Canyon,  CA-020-914/NV-020-006A, 
31,810  Acres  suitable,  20,190  Acres 
nonsuitable;  Sheldon  Contiguous.  CA- 
02Q-1012.  780  Acres  suitable,  23,350 
Acres  nonsuitable;  Massacre  Rim,  CA- 
020-1013,  23,260  Acres  suitable.  86.740 
Acres  nonsuitable. 

The  recommendiations  made  in  the 
draft  EIS  are  not  final  decisions. 
Following  the  public  comments  on  the 
DEIS,  a  final  EIS,  report  and 
recommendation  will  be  prepared  and 
submitted  by  the  administration  to  the 
congress  for  a  final  decision. 

Oral  and  written  comments  should  be 
substantive  and  focus  on:  (1)  The  views 
of  the  interested  public  on  the 
wilderness  recommendations  for 
consideration  by  the  administration  and 
the  congress,  in  accordance  with 
requirements  of  the  Wilderness  Act  and 
Federal  Land  Policy  and  Management 
Act;  and  (2)  obtaining  the  views  of  the 
public  on  the  adequacy  of  the  document 
in  relationship  to  \he  requirements  of  the 
National  Environn)ental  Policy  Act. 
C.  Rex  Cleary. 
District  Mniiager. 
jFR  Doc.  85-7451  Fi!^  3-28-85:  8:45  am| 

BILLING  CODE  4310-40-M 


Kemmerer  Resource  Area,  Rock 
Springs  District,  Wyoming;  Availability 
of  Draft  Resource  Management  Plan 
and  Environmental  Impact  Statement 
agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  Notice  that  Draft 
Resource  Management  Plan  and 
Environmental  Impact  Statement  for  the 
Kemmerer  Resource  Area.  Rock  Springs 
District.  Wyoming,  is  available  for 
public  review  and  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  H.  Sweep.  District  Manager, 
Rock  Springs  District,  Bureau  of  Land 
Management,  P.O.  Box  1869.  U.S. 
Highway  191  North,  Rock  Springs. 
Wyoming  82902-1869.  (307-382-5350). 
SUMMARY:  The  Draft  Resource 
Management  Plan  (RMP)  and 
Environmental  Impact  Statement  (EIS) 
presents  a  range  of  resource 
management  alternatives  and  the 
consequences  of  implementing  each 
alternative  for  the  public  lands  in  the 
Kemmerer  Resource  Area  (KRA).  The 
preferred  alternative  (Alternative  E)  in 
the  draft  is  composed  of  elements  of  the 
Existing  Management  alternative  and 
Alternatives  A,  B,  C,  and  D,  in  a  mix  of 
plan  elements  which  resolves  the  issues 
and  would  result  in  effective  multiple- 
use  management. 

The  draft  RMP/EIS  and  associated 
background  and  source  material  are 
available  for  public  review  at  the 
Kemmerer  Resource  Area  Office,  189  N. 
Highway  30.  Diamondville,  Wyoming 
83116. 

Public  comments,  additional 
information  on  the  draft  RMP/EIS,  or 
requests  to  be  placed  on  the  mailing  list 
should  be  addressed  to  Alan  Stein, 
Team  Leader,  Rock  Springs  District, 
Bureau  of  Land  Management,  P.O.  Box 
1869,  Rock  Springs,  W'yoming  82902- 
1869.  telephone  (307)  382-5350. 

A  ninety  (90)  day  comment  period  is 
allowed.  The  comment  period  extends 
from  April  5. 1985,  to  July  12, 1985. 
Public  hearings  will  be  scheduled  to 
allow  individuals  to  present  oral  or 
written  testimony  on  the  draft  RMP/EIS. 
The  times  and  places  for  public 
meetings  have  not  been  set.  It  is 
anticipated  that  there  will  be  one  public 
meeting  in  Kemmerer  and  one  in 
Evanston  in  May  1985.  The  meeting 
times  and  places  will  be  published  in 
local  newspapers  at  least  15  days  prior 
to  the  meetings. 

SUPPLEMENTARY  INFORMATION:  The 
Rock  Springs  District  is  proposing  a 
resource  management  plan  (RMP)  to 
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guide  future  management  actions  on  the 
public  lands  within  the  Kemmerer 
Resource  Area  which  includes  Lincoln, 
Uinta,  and  part  of  Sweetwater  counties 
in  Wyoming:  portions  of  Bear  Lake 
County.  Idaho,  and  Rich  County,  Utah 
arc  managed  for  grazing  use. 

The  major  purpose  in  preparing  the 
Kemmerer  RMP  was  to  provide  a 
comprehensive  framework  for  managing 
and  allocating  resources  in  the  KRA  for 
the  next  ten  years  or  more.  The  six 
alternatives  emphasized  different 
approaches  for  managing  the  Resource 
Area.  The  consequences  of 
implementing  each  alternative  are 
presented  in  the  environmental  impact 
statement.  Resource  management  plans 
are  authorized  under  the  Federal  Land 
Management  Policy  Act  of  1976. 
Standards,  guidelines,  and  procedures  of 
RMP  preparation  are  contained  in  43 
CFR  Part  1600. 

The  Kemmerer  Resource  Area  RMP/ 
EIS  was  prepared  by  an 
interdisciplinary  team  of  specialists 
from  the  Resource  Area  and  the  District 
Office.  Disciplines  included  cultural, 
energy  and  minerals,  fire,  forestry, 
grazing  (range),  lands,  recreation,  soil, 
water,  air  quality,  wildlife,  and 
socioeconomics.  In-depth  reviews  for 
accuracy  and  consistency  were 
provided  by  the  District  Office  and 
Wyoming  State  Office  staffs. 
Consultation,  coordination,  and  public 
involvement  have  occurred  throughout 
the  process. 

The  nine  major  issues  addressed  in 
the  draft  RMP/EIS  are:  geophysical 
exploration,  oil  and  gas  development, 
reclamation,  range  management, 
riparian  habitat,  recreation 
management,  land  tenure,  access,  and 
rights-of-way. 
Gene  Herrin, 

Asscciale  District  Manager. 
|FR  Doc.  85-7333  Filed  3-2«-«5;  8:45  am] 

BILLING  CODE  4310-22-U 


Minerals  Management  service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  appro\rt!  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 


suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer. 
Washington,  D.C.  20503,  telephone  (202) 
395-7313;  with  copies  to  David  A. 
Schuenke;  Chief.  Branch  of  Rules. 
Orders,  and  Standards;  Offshore  Rules 
and  Operations  Division;  Mail  Stop  646; 
Room  6A110:  Minerals  Management 
Service;  12203  Sunrise  Valley  Drive; 
Reston,  Virginia  22091. 
Title:  Outer  Continental  Shelf  Order  No. 

5.  "Production  Safety  Systems" 
Abstract:  Respondents  are  required  to 
submit  recordkeeping  and  information 
in  the  form  of  plans,  programs, 
procedures,  and  other  narrative 
formats  on  production  safety  systems. 
This  information  will  be  used  by  the 
Minerals  Management  Service  District 
Supervisors  to  evaluate  and  approve 
or  disapprove  equipment  and/or 
procedures  to  be  used  during 
operations  on  production  platforms 
offshore. 
Bureau  Form  Number:  None 
Frequency:  On  occasion 
Description  of  Respondents:  Federal  oil 
and  gas  lessees  offshore  performing 
production  operations  offshore. 
Annual  Response:  888 
Annual  Burden  Hours:  4,958 
Bureau  Clearance  Officer:  Dorothy 
Christopher,  (703)  435-6214. 

Dated:  February  25.  1985. 

|ohn  B.  Rigg. 

Associate  Director  for  Offshore  Minerals 
Management. 

|FR  Doc.  85-7565  Filed  3-28-85;  8:45  am) 

BILUNG  CODE  43ia-MR-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer. 
Washington.  DC.  20503.  telephone  (202) 
395-7313:  with  copies  to  David  A. 
Schuenke:  Chief.  Branch  of  Rules, 
Orders,  and  Standards;  Offshore  Rules 
and  Operations  Division;  Mail  Stop  646; 


Room  6A110:  Minerals  Management 

Service;  12203  Sunrise  Valley  Drive; 

Reston.  Virginia  22091. 

Title:  OCS  Order  No.  7,  "Pollution 
Prevention  and  Control" 

Abstract:  Respondents  are  required  to 
submit  information  pertaining  to 
drilling-fluid  composition  liquid 
disposal,  oil  spills,  pollution-control 
equipment,  contingency  plans,  and 
training.  The  information  submitted 
will  be  used  by  the  Minerals 
Management  Service  District 
Supervisors  of  all  Offsore  Regions  to 
assess  the  ability  of  a  lessee  to 
prevent  or  contain  any  spillage  of 
hydrocarbons  into  offshore  waters. 

Bureau  Form  Number:  None 

Frequency:  On  occasion 

Description  of  Respondents:  Federal  oil 
and  gas  lessees  offshore  performing 
operations  under  OCS  Order  No.  7. 
"Pollution  Prevention  and  Control." 

Annual  Responses:  1,340 

Annual  Burden  Hours:  14,740 

Bureau  Clearance  Officer:  Dorothy 
Christopher,  (703)  435-6214 

Dated:  February-  25. 1985. 
|ohn  B.  Rigg, 

Associate  Director  for  Offshore  Minerals 

Management. 

IFR  Doc  85--.=;6f.  Filed  3-28-85:  6:45  am) 
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Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  L'S.C,  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  b\  contacting  the 
Bureaus  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  da>s  directly  to  the 
Office  of  Management  and  Budget 
Interior  Departrr.en!  Desk  Officer. 
Washington.  DC  2u503,  ttlfphone  (202) 
395-7313;  with  copies  to  Da\  id  A. 
Schuenke:  Chief.  Branch  of  Rules. 
Orders,  and  Standards;  Offshore  Rules 
and  Operations  Dnision.  .Mai!  Stop  646. 
Room  6A110;  Minerals  Management 
Service:  12203  Sunrise  Valley  Drive; 
Reston,  Virginia  22091. 
Title:  OCS  Order  .No.  9,  "Oil  and  Gas 

Pipelines."  Submitted  Under  Plans. 

Programs.  Procedures,  and  Other 

Narrat!\e  Formats 


I 
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.•\l)str<ii:t;  Information  rclutive  to 
offshore  piplelines  is  collected  from 
offshore  oil  nnd  g,is  lessee.s.  The 
inform, ition  is  needed  to  enable 
Minerals  .Vlan.iijt.'ment  Service  to 
review  pipeline  designs  prior  to 
approving  a  pipeline  application  to 
ensure  that  each  pipeline  is  designed, 
installed,  and  m.untained  in  a  way  to 
assure  safety,  protection  of  the 
environment, il.  and  prevention  of 
w.iste- 

Bureau  Form  Number:  None 

Frequency:  Various 

Description  of  Respontients  Federal  oil 
and  gas  lessees  on  the  Outer 
Continental  Shelf  who  construct  or 
operate  pipelines  which  fall  under  the 
jurisdiction  of  the  Minerals 
.Management  Service. 

.Annual  Responses:  3,7()0 

-Annu.il  Rurden  Hours:  58.900 

E3ureau  Clearance  Officer:  Dorothy 
Christopher.  j703)  435-6214 

D.itfd:  February  25.  1985. 
iotin  B.  Rigg. 

■'^-^•i'lcidif  D/rpctor  fi)r  Offshore  Minerals 
Munni^enicnt. 

|FR  Unr  S.vr-ntr  Filed  ;)-28-85:  8:45  am| 

BILLING  C00£  4310-MR-M 


National  Park  Service 

Gates  of  the  Arctic  National  Park  and 
Preserve;  Draft  General  Management 
Plan/Environmental  Assessment 
Availability 

agency:  NatKin.il  Park  Service.  Alaska 
Regional  Office,  Interior. 
.ACTIO.N:  .Notice  of  availability  of  a 
Draft  General  Management  Plan/ 
Fnvironmental  Assessment.  Land. 
Protection  Plan,  and  Wilderness 
Suitability  Review.  Gates  of  the  Arctic 
National  Park  and  Preserve. 


SUMMARY:  This  notice  announces  the 
availability  of  the  draft  general 
management  plan/environmental 
assessment,  land  protection  plan,  and 
wilderness  suitability  review  for  Gates 
of  the  Arctic  .National  Park  and 
Preserve.  The  document  will  be 
available  for  public  review  and 
comment  for  90  days,  and  public 
meetings  will  be  held  in  Anchorage. 
Fairbanks,  and  local  communities. 

This  document  proposes  management 
actions  addressing  issues  .ind  problems 
facing  Gates  of  the  Arctic  National  Park 
and  Preserve  for  the  next  10  years. 
There  are  three  major  elements  within 
this  document.  The  first  element  is  the 
dr.ift  general  man.igement  plan,  which 
includes  proposals  for  m.inaging 
wilderness,  wild  rivers,  natural  and 
cultural  resources,  subsistence  and 


visitor  uses,  and  dertermining  National 
Park  Service  needs  for  operations  and 
facilities.  The  draft  general  management 
plan  also  includes  alternatives 
considered  and  environmental 
consequences  of  the  proposal  and 
alternatives.  The  second  element  is  the 
land  protection  plan,  which  discusses 
nonfederal  lands  and  other  interests  in 
and  around  the  unit  and  methods  to 
protect  the  purposes  for  which  the  unit 
was  created.  The  third  element  is  the 
wilderness  suitability  review  which 
evaluates  the  suitability  of 
nonwilderness  lands  within  the  park 
and  preserve  for  inclusion  in  wilderness. 

Following  consideration  of  public 
comments,  a  final  general  management 
plan,  land  protection  plan,  and 
wilderness  suitability  review  will  be 
developed. 

DATES  AND  ADDRESSES:  Comments  on 
the  draft  document  should  be  received 
no  later  than  July  1. 1985.  and  should  be 
submitted  to:  Regional  Director, 
National  Park  Service.  Alaska  Regional 
Office,  2525  Cambell  St.,  Rm  107, 
Anchorage,  Alaska  99503-2892. 

Public  reading  copies  of  the  draft 
document  will  be  available  for  review  at 
the  following  locations: 
Office  of  Public  Affairs.  National  Park 
Service.  Department  of  the  Interior, 
18th  and  C  Streets,  NW.,  Washington, 
DC.  20240 
Alaska  Resources  Library,  Federal 
Building.  701  C  Street.  Anchorage,  AK 
99502 
Alaska  Regional  Office,  National  Park 
Service.  2525  Gambell  St.,  Rm  101. 
Anchorage.  AK  99503-2892 
Consortium  Library,  University  of 
Alaska.  3211  Providence  Ave., 
Anchorage.  Alaska  99507 
Loussac  Library.  Anchorage,  AK  99502 
Public  Library.  1215  Cowles,  Fairbanks, 

AK  99707 
Juneau  Memorial  Library,  114  W.  4th, 

luneau,  AK  99801 
City  Office.  Anaktuvuk  Pass.  AK  99721 
City  Office  Allakaket,  AK  99720 
City  Office.  Kobuk.  AK  99751 
Gates  of  the  Arctic  National  Park  and 
Preserve  Headquarters.  201  First 
Avenue.  Fairbanks.  AK  99707 
Elmer  Rasmuson  Library.  University  Of 

Alaska.  Fairbanks,  AK  99707 
Gates  of  the  Arctic.  Ranger  Station. 

Hetties.  AK  99726 
City  Office  Ambler.  AK  99786 
Truckstop.  Coldfoot,  AK  99701 
City  Office,  Shungnak,  AK  99773 

The  following  public  meetings  have 
been  scheduled: 

Ambler.  AK— May  7.  7:00  p.m..  Comm. 

Bldg. 
Kobuk.  AK— Mav  8.  7:00  p.m..  Citv 

Office 


Shungnak,  AK— May  9.  7:00  p.m..  School 
Bcttles.  AK— May  13.  7:00  p.m..  F.AA 

Rec.  Hall 
Allakaket.  AK— May  14,  7:00  p.m., 

Comm.  Bldg. 
Coldfoot.  AK— May  15.  7:00  p.m.. 

Truckstop 
Anaktuvuk  Pass,  AK— .May  16.  700  p.m.. 

Comm.  Hall 
Anchorage.  AK— June  6.  7:00  p.m.. 

National  Park  Service.  Alaska 

Regional  Office,  12525  Gambell  St.. 

Room  110 
Fairbanks,  AK— June  10,  6:00  p.m., 

Public  Library,  1215  Cowles 

Copies  of  a  summary  and  a  limited 
number  of  copies  of  the  full  document 
are  available  upon  request  from:  Linda 
Nebel,  Chief  of  Planning.  National  Park 
Service,  Alaska  Regional  Office.  2525 
Gambell  St..  Room  107,  Anchorage, 
Alaska  99503-2892.  (907)  271-4366. 

Dated:  March  22. 1985. 
Robert  Peterson, 

Acting  Regional  Director.  Alaska  Rt^^ion. 
|FR  Doc.  85-7563,  Filed  3-28-85:  8  43  dm| 
BILLING  CODE  4310-70-M 


Santa  Monica  Mountains  National 
Recreation  Area  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  that  the  Santa 
Monica  Mountains  National  Recreation 
Area  Advisory  Commission  will  hold  a 
public  meeting  on  Tuesday.  April  9.  1985 
at  7:00  p.m.  at  Diamond  X  Ranch.  26412 
Mulholland  Drive,  Calabasas, 
California. 

The  topics  for  discussion  will  include: 
Superintendent's  Status  Report  of  the 

Santa  Monica  Mountains  .National 

Recreation  Area 
Status  of  Land  Acquisition 
Interim  Public  Use  of  Recently  Aciiuired 

Lands 

Persons  wishing  to  receive  further 
information  on  this  meeting  or  who  wish 
to  submit  written  statements  may 
contact  the  Superintendent.  Santa 
Monica  Mountains  National  Recreation 
Area.  22900  Ventura  Boulevard,  Suite 
140,  Woodland  Hills,  California,  91364. 

The  minutes  of  the  meeting  will  be 
available  by  May  31, 1985. 

Dated:  March  7.  1985. 
Daniel  R.  Kuehn, 
Superintendent. 

jFR  Doc.  85-7562  Filed  3-28-85;  8:45  am] 
BILLING  CODE  4310-70-M 
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INTERSTATE  COMMERCE 
COMMISSION 

I  Docket  No.  AB-176  (Sub-3X  1 

The  Valley  and  Siletz  Railroad 
Company;  Abandonment  In  Polk 
County,  OR;  Exemption 

The  V'diley  and  Siletz  Railroad 
Company  (V&S)  has  filed  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments,  as 
modified  by  Exemption  of  Out  of 
Service  Rail  Lines.  1  I.CC.  2d  55. 
decided  April  16.  1984.  VSS  will 
abandon  its  entire  line  of  railroad, 
extending  from  Stapleton  Road  crossing 
at  mile  post  3,125  to  Becken  Road 
crossing  at  mile  post  1.875,  a  distance  of 
approximately  1.25  miles,  in  Polk 
County,  OR.  " 

V&S  has  certified  (1)  that  no  local 
traffic  has  moved  o\er  the  line  for  a 
least  2  years.  (2)  the  line  does  not 
handle  overhead  traffic,  and  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
on  the  line  either  is  pending  with  the 
commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period  preceding  this  notice.  The 
Public  L'tilities  Commission  or 
equivalent  agency  in  the  State  of  Oregon 
has.been  notified.  See  Exemption  of  Out 
of  Service  Rail  Lines.  366  I.CC.  885 
(1983). 

Employee  protective  conditions  will 
not  be  imposed  since  VSiS  does  not  have 
any  employees.  Furthermore,  since  this 
transaction  involves  an  entire  line 
abandonment,  the  Commission  does  not 
normally  impose  labor  protective 
conditions  unless  the  evidence  shows 
that  the  applicant  railroad  has  a 
corporate  affiliate  which  will  continue 
carrier  operations  or  that  applicant  has 
a  corporate  parent  that  will  realize 
significant  benefits  as  a  result  of 
abandonment.  See  Matter  of  New  York, 
Susquehannah  l^  Western  R.  Co..  504  F. 
Supp.  851  (D.N.J.  1980)  and  Northampton 
and  Bath  R.  Co. — Abandonment.  354 
I.CC.  784(1978). 

The  exemption  will  be  effective  on 
April  28.  1983  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  the 
effective  date  of  exemption  must  be 
filed  by  April  8. 1985.  and  petitions  for 
reconsideration,  including 
environmental,  energv',  and  public  Office 
of  the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicant's 


representatives:  R.  VV.  Wallers,  Vice 
President,  P.O.  Box  7747.  Boise,  ID  83707. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ad  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
condition. 

Decided:  March  22.  1985. 

By  the  Commission.  Heber  P.  Hardy, 
Director,  Office  of  Proceedings, 
lames  H,  Bayne 
Secretary. 
jFR  Doc  85-7505  Filed  3-28-85:  8:45  am| 

BILLING  CODE  7035-01-M 

(Docket  No.  AB-105  (Sub-5X);  Docket  No. 
AB-72  (Sub-No.  5X)1 

The  Western  Pacific  Railroad 
Company;  Discontinuance  of  Service; 
Solano  County,  CA  and  Sacramento 
Northern  Railway;  Abandonment; 
Solano  County,  CA;  Exemption 

The  Western  Pacific  Railroad 
Company  (WPR)  and  the  Sacramento 
Northern  Railway  (S.NR)  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments.  The 
line  involved  is  known  as  the  Vacaville 
Branch,  extending  from  milepost  0.00  to 
milcpost  4.214,  a  distance  of  4.21  miles, 
in  Solano  County,  CA.  WPR  will 
discontinue  service  and  SNR  will 
abandon  the  line. 

W  PR  and  SNR  have  certified  (1)  that 
no  local  traffic  has  moved  over  the  line 
for  at  least  2  years  and  that  any 
overhead  traffic  on  the  line  can  be 
rerouted  over  other  lines,  and  (2)  that  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  The  Public  Service 
Commission  (or  equivalent  agency)  in 
California  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  the 
notice.  See  Exemption  of  Out  of  Service 
Rail  Lines.  366  I.CC  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  regon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.CC.  91 
(1979). 

The  exemption  will  be  effective  on 
May  1,  1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  the 
effective  date  of  the  exemption  must  be 
filed  by  April  11.  1985.  and  petition  for 
reconsideration,  including 
environmental,  energy,  and  public  use 


concerns  must  beled  by  April  22. 1985. 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

Any  petitions  filed  regarding  AB-72 
(5X)  should  be  marked  'See  AB-105 
(5)".  A  copy  of  any  petitions  filed  with 
the  Commission  must  be  sent  to  WPR 
and  SNR's  representative:  Joseph  D. 
Anthofor.  1416  Dodge  Street.  Omaha,  NE 
68179, 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  us 
conditions. 

Decided:  March  22, 1985. 

By  the  Commission.  Heber  P.  Hardy, 
Dircrtor,  Office  of  Proceedings. 
j.imps  H  Ba\ne. 
Secretary. 
|FR  Doc.  85-7504  Filed  3-28-85;  8:45  amj 

BILLING  CODE  703S-O1-M 


[Docket  No.  AB-31  (Sub-21X)1 

The  Grand  Trunk  Western  Railroad 
Co.;  Abandonment  in  Saginaw  County, 
Ml;  Exemption 

The  Grand  Trunk  W'estern  Railroad 
Company  (GT)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  ¥ — Exempt  Abandonments,  as 
modified  by  Exemption  of  Out  of 
Service  Rail  L:nes.  1  I.CC  2d  55, 
decided  .^pril  16. 1984.  GT  will  abandon 
a  portion  of  former  Michigan  Central 
Saginaw  Branch  railroad  line  extending 
between  mileposi  92.5  and  milepost  98.6, 
a  distance  of  approximately  6.1  miles,  in 
Saginaw  County,  Ml. 

GT  has  cetified  (1)  that  no  local  traffic 
has  moved  over  the  line  for  at  least  2 
years,  (2)  the  line  does  not  handle  over- 
head traffic,  and  (3)  no  formal  complaint 
filed  by  a  user  of  rail  ser\  ice  on  the  line 
(or  by  a  State  or  local  governmental 
entity  acting  on  behalf  of  such  user) 
regarding  cessation  of  service  on  the 
line  either  is  pending  with  the 
Commission  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period  preceding  this  notice.  The 
Public  Service  Commission  or 
equivalent  agency  in  the  State  of 
Michigan  has  been  notified.  See 
Exemption  of  Out  of  Service  Rail  Lines. 
366  ICC  885  (1983). 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R  Co  — 
Abandonment-Goshen,  360  I.CC  91 
(1979). 
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The  exemption  will  be  effective  on 
April  21. 1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  the 
effective  date  of  the  exemption  must  be 
filed  by  April  1. 1985,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  April  11. 1985. 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicant's 
representatives:  John  C.  Danielson, 
Crand  Trunk  Western  Railroad 
Company,  131  West  Lafayette 
Boulevard,  Detroit,  MI  48226. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
condition. 

Decided:  March  28. 1WJ5. 

By  the  Ciimmission,  Heber  P.  Hnrdy. 
Director,  Office  of  Proceedings, 
lames  H.  Bayne. 
Sci  ri'lary 

[FR  Doc.  85-7793  Filed  3-2»-«5;  12:15  pnij 
BIUJNG  COOC  7035-0«-« 
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DEPARTME^fr  OF  JUSTICE 

Consent  Decree  Pursuant  to  Clean 
Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  38  FR  19029,  notice 
IS  hereby  given  that  on  March  21, 1985,  a 
proposed  consent  decree  in  United 
States  V.  Clark  Oil  and  Rpfinint^ 
Corporation.  Civil  Action  No.  84- 
2387(A).  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Louisiana. 

This  case  concerns  discharges  from 
Clark  on  and  Refining  Corp.'s  Caryville, 
Louisiana  petroleum  refinery  in 
violation  of  section  301  of  the  Clean 
Water  Act.  33  U.S.C.  1311.  The  refinery 
presently  is  inactive.  The  proposed 
consent  decree  sets  forth  a  schedule 
whereby  Clark  Oil  will  implement 
various  remedial  measures  to  insure 
compliance  with  the  Clean  Water  Act. 
The  consent  decree  also  makes 
provision  for  payment  by  Clark  Oil  of 
SW.im  in  civil  penalties. 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assi.stant  Attorney  General  of  the  I^nd 
and  Natural  Resources  Division. 
Department  of  justice.  Washington.  D.C. 
20530,  and  should  refer  to  L'nitt'd  States 


of  America  v.  C/ark  Oil  and  Refining 
Corporation.  D.J.  Ref.  90-5-1-1-2117. 

The  proposed  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Eastern  District  of 
Louisiana.  Hale  Boggs  Federal  Building, 
500  Camp  Street.  New  Orleans, 
Louisiana  70130,  and  at  the  Region  VI 
office  of  the  Environmental  Protection 
Agency,  InterFirst  Two  Building,  1201 
Elm  Street.  Dallas.  Texas  75270.  A  copy 
of  the  consent  decree  may  be  examined 
at  the  Environmental  Enforcement 
Section.  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice, 
Room  1515, 10th  Street  and 
Pennsylvania  Avenue,  N.W. 
Washington.  DC.  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Division  of  Justice.  In  requesting  a 
copy,  include  a  check  in  the  amount  of 
Si. 50  (SO.IO  per  page  reproduction 
charge)  payable  to  the  Treasurer  of  the 
United  States. 
F.  Henry  Habichl  11, 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  85-756«  Filed  3-28-«5:  8:45  am) 

BILUNG  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  March  14. 1985.  a  proposed 
consent  decree  in  Unj ted  States  v. 
Clarence  Stephens,  individually  and  d/ 
b/a  Acme  Services  and  A.C.  Lawrence 
Leather  Company  Inc..  C.A.  85-0071P 
was  lodged  with  the  United  States 
District  Court,  District  of  Maine.  The 
compliant  was  filed  by  the  United  States 
and  alleges  a  violation  of  the  Clean  Air 
Act  and  the  National  Emission 
Standards  for  Hazardous  Pollutants 
(NESHAP)  for  asbestos  by  b(3th 
defendants.  The  complaint  seeks  both 
injunctive  relief,  requiring  the 
defendants  to  comply  with  the  Clean  Air 
Act  and  the  NESHAP  for  asbestos  in  the 
future,  and  a  penalty  for  a  past 
violation.  The  proposed  consent  decree 
relates  only  to  defendant  A.C.  Lawrence 
Leather  Company  Inc..  which  owned  a 
building  at  which  certain  renovation 
work  took  place.  The  renovation  work 
involved  the  removal,  by  defendant 
Stephens,  of  several  thousand  linear  feet 
of  asbestos  from  piping  in  the  building. 
Prior  notice  of  the  removal  was  not 
given  to  the  Environmental  Protection 
Agency  as  required  by  the  NESHAP  for 
asbestos.  The  proposed  consent  decree 
requires  defendant  A.C.  I-awrence 


Leather  Company  Inc.  to  comply  with 
the  Clean  Air  Act  and  the  NESHAP  for 
asbestos  in  the  furtue  and  imposes  a 
$9,500  civil  penalty  for  violation  of  the 
notice  requirement.  The  decree  does  not 
release  defendant  Stephens. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington.  D.C.  20530,  and 
should  refer  to  United  Slates  v.  Clarence 
Stephens,  individually  and  d/b/a  Acme 
Services  and  A.C.  Lawrence  Leather 
Company  Inc..  Department  of  Justice 
Reference  90-5-2-1-755. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Federal  Courthouse, 
Portland,  Maine  04104  and  at  the  Region 
I  Office  of  the  Environmental  Protection 
Agency,  John  F.  Kennedy  Federal 
Building,  Boston,  Massachusetts,  02203. 
Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1535,  Ninth  Street  and 
Pennsylvania  Avenue,  N.W„ 
Washington,  D.C.  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Elnforcemenl  Section. 
I^nd  and  Natural  Resources  Division  of 
the  Department  of  Justice.  When 
requesting  a  copy,  please  refer  to  United 
States  V.  Clarence  Stephens. 
individually  and  d/b/a  Acme  Services 
and  A/C.  Lawrence  Leather  Company 
Inc..  Department  of  Justice  Reference 
90-5-2-1-755. 
F.  Henry  Habicht  II, 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

|FR  Doc.  85-7570  Filed  3-28-85;  8:45aml 

BILUNG  CODE  4410- 10-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  Notice  is  hereby 
given  that  on  March  6.  1985  a  proposed 
consent  decree  in  United  States  v. 
Penntech  Papers,  Inc..  Civil  Action  No. 
84-82,  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Pennsylvania.  The  complaint 
filed  by  the  United  States  alleged 
violations  of  the  Clean  Water  Act  by 
Penntech  Papers.  Inc.  due  to 
unauthorized  discharges  of  pollutants 
from  its  paper  mill  in  Johnsonbiirg. 


Federal  Register  /  Vol.  50,  No.  61  /  Friday,  March  29,  1985  /  Notices 


12661 


Pennsylvania.  The  complaint  sought 
civil  penalties  for  past  violations,  and 
injunctive  relief  to  bring  Penntech 
Papers  into  compliance  with  the  Clean 
Water  Act.  The  consent  decree  provides 
that  Penntech  Papers  will  cease 
discharging  any  pollutant  without  a 
valid  NPDES  permit,  and  will  pay  a  civil 
penalty  for  past  violations. 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  DC. 
20530,  and  should  refer  to  United  States 
v.  Penntech  Papers.  Inc..  D.J.  Ref.  No. 
90-5-1-1-1436. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  137  U.S.  Courthouse. 
■Erie,  Pennsylvania  and  at  the  Region  111 
office  of  the  Environmental  Protection 
Agency,  Curtis  Building.  6th  and  Walnut 
Streets,  Philadelphia,  Pennsylvania. 
Copies  of  the  consent  decree  may  be 
examined  at  the  En\ironmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1710.  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  20,530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
F.  Henr>  Habicht  11. 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
|FR  Doc.  85-7569  Filed  3-2R-fl5;  8:45  am] 

BILLING  CODE  4410-01-M 


Bureau  of  Justice  Assistance 

Private  Sector/Prison  Industry 
Enhancement  Certification  Program; 
Issuance  of  Final  Guideline 

action:  Issuance  of  Final  Guideline. 

summary:  Pursuant  to  Section  819  of  the 
Justice  Assistance  Act  of  1984  (Pub.  L. 
98-473).  the  Bureau  of  Justice  Assistance 
is  issuing  the  final  revision  to  its  Private 
Sector/Prison  Industry  Enhancement 
Certification  Proi^ram  Guideline,  46  FR 
24748  (May  1,  1981).  Certification  allows 
prison  made  goods  to  be  placed  in 
interstate  commerce  and  sold  to  Federal 
agencies.  Such  activities  are  normally 
restricted  under  18  U.S.C.  1761  and  41 
IVS  C  35,  respectively. 

EFFECTIVE  DATE:  This  guideline  is 
effective  March  29, 1985. 


FOR  FURTHER  INFORMATION  CONTACT. 

H.T.  Tubbs,  Corrections  Program 
Supervisor.  Bureau  of  justice 
Assistance,  633  Indiana  Avenue,  NW., 
Room  603  G.  Washington,  DC  20531. 
Telephone  (202)  724-5961, 

SUPPLEMENTARY  INFORMATION:  Draft 

guidelines  were  orgmally  published  in 
the  Federal  Register  on  August  6. 1984 
for  public  comment.  Written  comments 
from  public  and  pri\ate  organizations 
and  agencies  were  received.  All 
comments  have  been  considered  by  the 
Bureau  of  Justice  Assistance  in  this 
publication.  These  guidelines  are  final. 

Discussion  of  comments:  The 
following  is  a  summary  of  substantive 
comments  and  the  response  of  the 
Bureau  of  Justice  Assistance. 

1.  Payment  of  Wages 

Comments — The  program's  wage  rate 
should  be  calcuated  to  include 
transportation  costs  to  rural  areas, 
reduced  production  levels  due  to  rapid 
turnover,  and  added  expenses  of 
training  and  start-up. 

Program  wage  requirements  should 
provide  exemption  for  U.S.  firms  who 
contract  with  prison  industries  in  lieu  of 
contracting  with  a  foreign  country. 

The  term  "locality,"  as  used  in  the 
statement  "not  less  than  that  paid  for 
work  of  a  similar  nature  in  the  locality 
in  which  the  work  is  performed  '  should 
be  defined. 

Response — The  Justice  Assistance  Act 
(Pub.  L.  98-473,  Title  II,  Chapter  6) 
section  609K,  which  amends  section  819 
of  the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  is  the  program's 
underlying  legislation.  Section  819 
specifically  states  that  wages  must  be 
paid  at  a  rate  which  is  "not  less  than 
that  paid  for  work  of  a  similar  nature  in 
the  locality  in  which  the  work  is 
performed."  BJA  cannot  therefore  adjust 
wage  rates  to  include  unusual  costs  of 
doing  business  in  the  prison 
environment,  however  meritorious  such 
adjustments  might  be.  If  the  project  is 
located  in  a  rural  area,  wage  rates  will 
presumably  reflect  that  reality.  Formal, 
fixed  time  training  may  be  done  at  the 
Federal  minimum  wage  level. 

Section  819  makes  no  allowance  for 
manufacturers  who  establish  prison- 
based  businesses  in  lieu  of  overseas 
relocation.  BJA  cannot  declare  such  an 
exemption  given  the  lack  of  legislative 
basis.  The  meaning  of  "locality."  as  used 
in  the  calculation  of  program  wage 
rates,  is  a  matter  for  definition  by  the 
appropriate  state  agency  which 
normally  determines  wage  rates  (usually 
the  Stale  Department  of  Economic 
Security). 


AccordmgU',  no  change  was  made  in 
the  wage  payment  provisions  of  the 
proposed  guideline. 

2.  Deductions  from  Wages 

Co.^imer.ts. — The  guideline  goes 
inappropriately  beyond  the  legislation  in 
the  detailed  requirements  for  wage 
deductions. 

Victim  compensation  should  not  be 
singled  out — noting  it  as  one  of  four 
possible  deductions  should  be  adequate. 

Victim  compensation  should  not  be 
confused  with  restitution. 

Response. — Section  819  is  explicit  in 
providing  an  opportunity  to  achieve  a 
balance  of  benefits  among  the  interests 
of  prison  industries,  the  public, 
offenders  and  their  families,  and 
innocent  victims  of  crime.  Prison 
industries  may  benefit  from  expanded 
market  opportunity:  the  public  may 
benefit  when  room  and  board  payments 
and  profits  are  used  to  reduce  the  level 
of  public  support  of  prison  industries; 
offenders  and  their  families  may  benefit 
from  wages  available  to  provide  family 
support  and  to  provide  support  of 
offender  costs  incurred  immediately 
following  release  from  prison;  and 
innocent  victims  of  crime  may  benefit 
from  funds  in  support  of  victim 
compensation  programs,  victim 
assistance  programs  or  victim 
restitution. 

Accordingly,  a  change  was  made  in 
the  proposed  guideline  to  accurately 
reflect  the  policy  of  the  Bureau  of  Justice 
Assistance  that  support  of  crime  victim 
compensation  or  crime  victim  assistance 
programs  is  a  prerequisite  to 
participation  in  the  certification 
program.  The  Federal  government  has 
made  substantial  sums  of  money 
available  to  states  for  construction  of 
prisons,  and  the  education  and 
rehabilitation  of  state  prisoners  who 
have  committed  state  crimes.  Justice 
and  equity  support  the  Federal 
government  in  requiring  aid  to  citizens 
victimized  by  those  state  prisoners 
employed  within  prison  industries 
assisted  by  the  certification  program. 

3.  Compensated  Training 

Comments — The  regulation  permitting 
less  than  minimum  wage  to  be  paid  for 
training  is  insufficiently  explained. 

The  guideline  should  allow  informal 
on-the-job  training  to  permit  adjustment 
in  the  prevailing  wage  rate  using  the 
Federal  minimum  wage  as  a  floor. 

The  inference  that  vocational  training 
may  be  a  screening  criterion  for 
certification  is  overly  intrusive. 

The  training  period,  during  which 
lower  wages  may  be  paid,  should  be 
that  accepted  by  the  State  Department 
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of  Labor,  as  well  as  that  generally 
accepted  by  the  industry  in  question. 

Response — BJA's  position  is  that  the 
Federal  mimimum  wage  must  be  a  floor 
for  all  program  wage  payments,  since 
the  Fair  Labor  Standards  Act  sets  the 
Federal  mimimum  wage  as  a  floor  for 
any  traming  which  results  in  its 
products  being  sold.  The  smgle 
exeception  to  this  rule,  then,  is  pre-entry 
or  vestibule  training  for  new  workers 
subject  to  the  regulations  and 
requirements  set  by  State  Fair  Labor 
Standards,  or  Federal  Fair  Labor 
Standards  legislation  and  procedures. 
Informal,  intermittent  on-the-job 
training,  at  minimum  wages,  is  not 
permissible  given  the  high  potential  for 
worker  exploitation  and  the 
impossibility  of  regulating  time  limits  on 
such  practices. 

Accordingly,  no  change  was  made  in 
the  training  compensafon  provisions  of 
the  proposed  guideline. 

4.  Certification  Process 

Comnit'iits— Do  not  restrict  the 
definition  of  "prison  industry"  to 
industries  operated  solely  in  "prison." 

Applicants  should  apply  with  a  mix  of 
products  and  programs— not  just  a 
single  industry— to  best  utilize  the 
!imit(>d  number  of  certification  slots. 
That  IS.  a  state-wide  certification  should 
be  made  available. 

Under  a  state-wide  certification, 
additional  industries  should  be  reported 
with  sufficient  information  to  allow 
compliance  with  guidelines. 

Certification  should  permit  private 
sector  employment  of  inmates  on  and 
off  prison  property. 

Certification  should  go  mainly  to 
states  rather  than  counties  due  to  the 
longer  length  of  stay  and  the  severity  of 
program  needs  in  state  institutions. 
JViority  should  go  to  the  direct 
employment  and  subcontract 
cmplovment  projects. 

The  requirement  as  to  the  minimum 
allowal)le  number  of  inmate  employees 
handicaps  smaller  instituliuns. 

The  requirement  that  a  minimum  of 
25%  of  produced  goods  must  go  into 
interstate  commerce  of  the  Federal 
agencies  is  an  unnecessary  restriction. 

A  60-day  (rather  than  a  30-day)  notice 
for  decertification  would  be  more 
equitable. 

Response— The  certification  process, 
as  outlined  in  the  proposed  guideline, 
elicited  the  largest  number  of  comments, 
and.  as  a  result,  is  the  area  which  in  the 
final  guideline  has  undergone  the  most 
chans^e.  The  guideline  now  allows  for 
two  separate  types  of  certification— the 
individual  project  certification  and  the 
department  certification.  Procedures  for 
certification  differ  significantly 


depending  upon  the  applicant's  choice  of 
certification  type.  All  states  (including 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Virgin  Islands)  and  units  of  local 
government  authorized  by  law  to 
administer  prision  industry  programs 
and  projects  are  eligible  to  apply  for 
certification.  Projects  may  be  located  on 
or  off  prison  property.  All  certified 
agencies  will  be  required  to  report  to 
B)A  sufficient  information  to  assure 
compliance  with  the  guideline. 

B)A  will  make  no  attempt  to  favor  one 
model  over  another,  nor  one  unit  of 
government  over  another.  A  purpose  of 
this  program  is  to  encourage 
experimentation  on  the  state  and  county 
levels.  Certification  will  be  awarded 
solely  on  the  basis  of  the  applicant's 
demonstrated  ability  to  meet  all 
guideline  criteria. 

No  restrictions  as  to  the  minimum 
allowable  number  of  inmate  employees 
in  a  certified  project,  or  the  minimum 
percentage  of  goods  for  sale  through 
interstate  commerce  or  to  the  Federal 
government  will  be  imposed.  A  60-day 
notice  for  decertification  has  been 
included  in  the  final  guideline. 

5.  Coordination  with  Private  Sector 

Comments— The  guideline  includes  no 
allocation  for  certain  expenses 
commonly  found  in  the  private  sector 
such  as  corporate  taxes,  utilities, 
property  taxes,  insurance,  interest 
expenses,  legal  audit  and  other  fees, 
pensions,  profit  sharing,  etc.  Therefore, 
prison  industries  arrive  at  lower  bid 
costs  than  are  possible  in  the  real  world. 
We  urge  that  normal  costs  and  expenses 
incurred  by  local  private  businesses  be 
factored  into  the  selling  price  of  all 
prison  products. 

We  urge  affected  local  businesses  be 
permitted  to  bid  for  subcontract,  for 
direct  employment  of  inmates  in  a 
competitive,  open,  and  public  process, 
including  provision  for  public  hearing. 

The  Program  name  should  be  changed 
to  the  "Private  Sector/Prison  Industries 
Enhancement  Program."  This  change 
will  indicate  clearly  that  the  Program  is 
a  departure  from  traditional  state  and 
Federal  prison  industry  programs.  These 
"autonomous"  programs  compete 
unfairly  with  the  private  sector  by  using 
taxpayers'  monies  to  subsidize  the  sale 
of  prison  industry  goods  and  services  to 
state/Federal  government  agencies  at 
the  expense  of  for-profit,  laxpaying 
private  businesses. 

The  Department  of  Corrections  should 
seek  local  industry  comment  when 
reviewing  an  application  for 
certification,  by  publishing  notice  of  the 
application  in  a  local  newspaper  with 


general  circulation,  and  inviting  local 
industry  comment. 

Furthermore,  in  a  manner  similar  to 
consultations  with  representatives  of 
local  labor  union  central  bodies,  the 
Department  of  Corrections  should 
specifically  ask  for  comment  on  the 
application  from  a  local  chamber  of 
commerce,  private  industry  council,  or 
local,  state,  or  national  trade  association 
representing  businesses  that  may  be 
affected.  Ideally,  an  industry 
representative  should  be  included  in  the 
selection  process. 

Response. — Policies  and  procedures 
established  by  state  legislative  or 
administrative  requirement  govern  the 
determination  of  product  prices  for 
items  produced  within  prison  industry 
operations.  Depending  upon  the  form  of 
private  sector  involvement  chosen  by 
the  participating  state  corrections 
agency,  "normal"  costs  and  expenses 
incurred  by  local  private  businesses  do 
impact  product  price.  It  is  beyond  the 
scope  of  BJA's  authority  to  dictate 
pricing  policies  to  state  or  local  prison 
industries. 

Policy  and  procedure  guiding  local 
business  access  to  participation  in  this 
program  are  established  by  state 
legislative  and  administrative 
requirements.  BJA's  policy  is  to 
encourage  substantial  open  involvement 
of  the  private  sector  in  order  lo  expand 
the  range  and  options  available  to 
prison  based  businesses. 

The  requirement  that  organized  labor 
be  consulted  is  a  condition  of 
certification  established  in  Section  819. 
BJA  concurs  with  the  suggestion  that 
consultation  with  representatives  of 
local  businesses  potentially  affected  by 
certification  occur  as  a  requirement  of 
certification. 

To  indicate  clearly  that  the  goals  and 
objective  of  this  program  are  a  disunct 
departure  from  traditional  state  prison 
industry  programs,  the  name  of  this 
program  is  changed  as  recommended. 

This  announcement  does  not 
constitute  a  "major  rule  "  as  defined  by 
Executive  Order  12291,  because  it  does 
not  result  in:  (a)  An  effect  on  the 
economy  of  $100  million  or  more:  (b)  a 
major  increase  in  costs  or  prices:  or  (c) 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation  among  American 
enterprises. 

As  a  result  of  public  review  and 
comment,  the  final  "Private  Sector/ 
Prison  Industry  Enhancement 
Certification"  guideline  is  revised  to 
read  as  follow's: 
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Private  Sector/Prison  Industry 
Enhancement  Certification  Guideline 

Scope  uf  Program  Announcement 

A.  General  Provisions 

1.  Statutory  Authority 

2.  Submission  Date 

3.  Definitions 

D.  Mandatory  Requirements 

1.  Eligibility 

2.  Crime  Victim  Compensation 
Program,  Or  Crime  Victim 
Assistance  Program 

3.  Consultation  with  Organized  Labor 

4.  Consultation  with  Local  Private 
Industry 

5.  Payment  of  Prevailing  Wages 

6.  Free  Worker  Displacement 

7.  Voluntary  Participation 

8.  Workers  Compensation 

9.  Private  Sector  Involvement 

C.  Purposes  of  Project  Certification 

1.  General 

2.  Project  Purposes 

3.  Project  Objectives 

D.  Eligible  Projects 

1.  Individual  Project  Certification 

2.  Department  Certification 

E.  Application  Content 

1.  General 

2.  Purpose  of  Application 

3.  Application  Kit 

E.  Selection  Process 

1.  General 

2.  Review  Criteria 

G.  Performance  Reports 

1 1.  Conditions  of  Certificatiop 
Suspension/Termination 

1.  Transition 

A.  General  Provisions 

1.  Statutory  Authority:  Up  to  20 
projects  may  be  exempted  from  Federal 
restrictions  on  the  marketability  of 
prison  made  goods,  as  certified  by  the 
Director.  Bureau  of  lusticp  .Assistance, 
as  provided  by  sections  609  Bio)  and  609 
K.  of  the  justice  Assistance  Act  of  1984, 
Pub.  L.  98-473.  Title  II.  Chapter  VI. 
Section  609  B(o)  amends  section  819  of 
the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968.  42  L'.S.C.  3701.  as 
amended,  and  section  609  K  amends  18 
U.S.C.  176(c). 

2.  Submission  Date:  Applications  will 
be  reviewed  and  certifications  issued  on 
an  as-received  basis  until  the  twenty 
(20)  pilot  projects  have  been  selected  in 
accordance  with  the  selection  criteria 
enumerated  in  this  guideline. 

3.  Definitions:  a.  Individual  Project 
Certification  means  acknowledgment  by 
the  BJA  that  a  single  state  or  local 


Department  of  Corrections'  prison-based 
business  cost  accounting  center  has  met 
the  Federal  legislati\e  and 
adminsitrative  requirements  to  permit 
sale  of  prisoner  made  goods  to  the 
Federal  government  and  in  interstate 
commerce. 

b.  Department  Certification  means 
acknowledgment  by  the  B].\  that  a  state 
or  local  Department  of  Corrections' 
Comprehensive  Private  Sector/Prison 
Industry  Enhancement  Plan  has  met  the 
Federal  legislative  and  administrative 
requirements  to  designate,  administer, 
and  manage  one  or  more  prison-based 
cost  accounting  centers  for  the 
production  and  sale  of  prisoner  made 
goods  to  the  Federal  government  and  in 
interstate  commerce. 

c.  Comprehensive  means  thai  the 
Private  Sector/Prison  Industry 
Enhancement  Plan  must  be  an 
integrated  analysis  of  the  present 
industry  system  which  determines 
problems  and  defines  solutions  to 
achieve  agreed  upon  short  range  and 
long  range  goals. 

d.  Cost  Accounting  Center  means  one 
distinct  production  operation  unit  of  the 
industries  system  which  is  managed  as  a 
cost  center  or  separate  accounting 
entity. 

e.  Crime  victim  compensation 
program  means  a  state  administered 
program  providing  compensation  to 
victims  of  crime  and  survivors  of  victims 
of  crime. 

f.  Crime  victim  assistance  program 
means  a  program  meeting  the  eligibility 
criteria  of  the  Victims  of  Crime  Act  of 
1984.  Pub.  L.  98-473,  Title  11.  Chapter 
XIV. 

B.  Mandatory  Requirements 

1.  Eligibility:  All  states  (including  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Virgin  Islands)  and  units  of  local 
government  authorized  by  law  to 
administer  prison  industry  programs  and 
projects  are  eligible  to  apply  for  project 
certification. 

2.  Crime  Victim  Compensation 
Program,  Or  Crime  Victim  Assistance 
Program:  Applicants  must,  by  state 
legislation  or  rule,  be  able  to  collect  and 
provide  for  financial  support  to  a  crime 
victim  compensation  program,  or  crime 
victim  assistance  program.  Applicants 
must  provide  for  the  transfer  of  funds  to 
a  state  crime  victim  compensation 
program,  or  to  a  state  agency  designated 
by  the  Governor  to  administer  victim 
assistance  grants  under  the  Victims  of 
Crime  Act  for  the  purpose  of  awarding 
such  funds  to  eligible  crime  victim 
assistance  programs  under  the  Act.  The 
recipient  agency  must,  by  state 
legislation  or  rule,  be  able  to  accept 


financial  support  from  the  applican!. 
-Applicants  shall  ensure  that  these 
fiRdncinl  contributions  for  victim 
compensation  are  equivalent  to  not  less 
than  5  percent  nor  more  than  20  percent 
of  gross  wages  paid  mmale  workers. 
Because  the  statute  does  not  permit 
deductions  from  inmate  wages  for 
victims  assistance  programs, 
contributions  to  those  programs  must  be 
taken  from  project  income. 

3.  Consultation  with  Organized  Labor: 
Applicants  must  consult  with 
representatives  of  local  union  central 
bodies,  or  similar  labor  organizations 
prior  to  the  submission  of  the 
application  for  project  certification. 

4.  Consultation  with  Local  Pri\  ate 
Industry:  Applicants  must  consult  with 
representatives  of  local  business  that 
may  be  affected  prior  to  the  submission 
of  the  application  for  project 
certification. 

5.  Payment  of  Prevailing  Wages: 
Applicants  must  have  verified  by  the 
appropriate  State  agency  which 
normally  determ.ines  wage  rates  (usually 
the  Department  of  Economic  Security) 
that  proposed  wage  plans  are 
comparable  to  wages  paid  for  work  of  a 
similar  nature  in  tne  locality  in  which 
the  proiect  is  located. 

6.  Free  Worktr  Displacement: 
Applicants  must  have  verified  by  the 
State  Department  of  Economic  Security 
[or  other  appropriate  state  agency)  that 
paid  inmate  employment  will  not  result 
in  the  displacement  of  emplc\ed 
workers,  or  be  applied  in  skills,  crafts, 
or  trades  in  which  there  is  a  surplus  of 
available  gainful  labor  in  the  locality,  or 
impair  existing  contracts  for  services 

7.  Voluntary  Participation.  Applicants 
must  assure  that  inmate  participation  is 
voluntar\  and  that  inmate  workers  ha\e 
agreed  in  advance  to  the  specific 
deductions  made  from  their  gross  w,iK'S 
and  all  other  financial  arrangem.ents. 

8   Workers  Compensation:  Applicants 
must  provide  for  inmate  worker 
entitlement  to  benefits  and 
compensation  as  a  result  of  injuries 
sustained  in  the  course  of  employment 
related  to  project  certification. 

9.  Private  Sector  Involvement: 
Applicants  must  provide  for  substantial 
involvement  of  the  private  sector.  The 
purpose  is  to  obtain  private  sector 
expertise,  skill,  and  capital  to  expand 
the  range  and  options  of  prison  industry 
operations,  not  simply  to  apply  an 
overlay  on  traditional,  limited  market, 
intrastate  activities.  There  are  four  basic 
types  of  private  sector  involvement: 

— An  employer  of  inmate  workers; 
— an  investor  in  a  prison-based  business 
owned  by  the  state; 
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— <i  customer  purrhasino  a  significant 
portion  of  the  output  of  a  prison-basfd 
business:  and 

—a  manaper  of  a  prison-based  business 
owned  by  the  Stale. 

C.  Purpose  of  Project  Certification 

1.  Gfiiprul:  This  section  sets  forth  the 
required  purposes  and  objectives  for  all 
projects  for  which  certification  is 
requested. 

2.  Pro]t'c:t  Purport's.  Projects  certified 
will  have  the  dual  purpose  of:  (a) 
increasing  benefits  to  the  public 
including  crime  victims:  and,  (b) 
providing  purposeful  work  for  inmates 
as  a  means  of  reducing  tensions  caused 
by  over(  rowding  while  increasing  job 
skills,  and  opportunities  for 
rehabilitation. 

3.  Project  Objectives:  The  objectives 
of  projects  certified  are:  (a)  to  develop 
and  establish  new  models  for  prison- 
based  businesses  which  create  jobs 
.ipproxin.iting  the  conditions  of  private 
sector  employment:  (b)  to  experiment 
with  methods  which  draw  upon  the 
economic  base  of  certified  operations 
for  the  purpose  of  compensating  crime 
victim  programs:  (cl  to  experiment  with 
one  or  more  models  for  prison-based 
businesses  including  an  examination  of 
the  program's  impact  on  correctional 
policies  and  practices:  and,  (d)  to 
sulistantiaily  involve  private  sector 
capital,  management  skills  and  business 
expertise  in  the  design,  development, 
.md  operation  of  certified  prison-based 
liusinesses. 

I).  Eligible  Projects 

1.  hnlivitiuni  Prnjt'ct  Certification:  A 
single  prison-based  business  cost 
accounting  center,  as  defined  in  this 
guideline,  is  eligii)!e  for  an  individual 
project  certification. 

2.  Department  Certifuution:  A  state  or 
local  Comprehensive  Private  Sector/ 
Prison  Industry  plan,  for  the  designation, 
administration,  and  management  of  one 
or  more  prison-based  cost  accounting 
centers,  is  eligible  for  department 
certifictition. 

/•-'.  Application  Content 

1.  General:  This  section  describes  the 
re(|iiired  content  of  applications  for 
individual  project  certification  and 
department  certification. 

2.  Purpose  uf  Application:  State  or 
local  Departments  of  Corrections  must 
submit  for  approval  an  application 
presenting  information  and 
ilocumentation  necessary  for 
determining  project  compliance  with  the 
Act  and  guideline. 


3.  Application  Kit:  The  Bureau  of 
lustice  Assistance  will  provide 
application  kits  to  each  interested  state 
or  local  Departmett  of  Corrections 
describing  the  form  and  contents  for 
individual  project  certification  and 
department  certification  applications. 

F.  Process 


1.  General:  Projects  will  be  certified 
by  the  Director.  Bureau  of  Justice 
Assistance,  upon  review  and 
recommendation  by  an  internal  agency 
review  panel. 

2.  Review  Criteria:  Applications  will 
be  judged  on  the  basis  of  demonstrating 
compliance  with  the  statutory,  guideline 
and  application  kit  form  and  content 
criteria;  feasibility  of  project  or 
comprehensive  plan;  likelihood  of 
success;  and  the  scope  of  private  sector 
involvement. 

G.  Performance  Reports 

Each  project  certified  is  required  to 
submit  a  performance  report  to  the 
Bureau  of  Justice  Assistance  by  the  30th 
of  the  month  following  the  end  of  each 
calendar  quarter  for  the  activities 
undertaken  during  the  prior  quarter. 
Performance  reports  must  provide  the 
following  information  and  data: 
— Title  of  Certified  Cost  Accounting 

Center; 
— Dates  of  Reporting  Period; 
— Average  Workforce  Number; 
— Average  hours  worked  per  day; 
— Hourly  wage  range; 
— Average  days  worked  per  week; 
— Average  monthly  wage; 
— Gross  wages  paid; 
— Contribution  to  crime  victim 

compensation  program; 
— Contribution  to  crime  victim 

assistance  program; 
— Deductions  for  Federal  income  tax; 
—Deductions  for  State  income  tax; 
— Deductions  for  room  and  board; 
— Deductions  for  family  support; 
—Deductions  for  restitution  (court 

ordered);  and, 
— Other  deductions  (savings,  Social 

Security,  etc). 

//.  Conditions  of  Certification 
Suspension/Termination 

Certification  will  set  forth  the  certified 
corrections  agency,  the  certified  private 
sector/prison  industry  project,  the  terms 
and  conditions  of  certification,  and  the 
effective  date  of  certification. 
Provisional  certification  may  be  issued 
in  special  circumstfinces  subject  to 
completion  of  designated  actions  within 


specified  periods  of  time.  The  Dir.'ictor. 
Bureau  of  Justice  Assistance,  may.  for 
cause,  following  a  60-day  written  notice 
to  the  certified  state  or  unit  of  local 
government,  suspend  or  terminate  a 
certification. 

/.  Transition 

Prison  Industry  Enhancement  projects 
certified  prior  to  December  31.  1984 
under  the  authority  of  Section  827,  Pub. 
L.  96-157,  the  Justice  Improvement  Act 
of  1979,  shall  continue  in  effect 
according  to  their  terms  until  January  1, 
1987,  at  which  time  they  must 
demonstrate  compliance  with  the 
requirements  of  this  guideline.  Failure  to 
comply  will  result  in  the  suspension  or 
termination  of  certification. 
Richard  B.  Abell, 
Deputy  Assistant  Attorney  General 

jFR  Doc.  85-7547  Filed  3-28-H.i:  8:45  am| 

BILLING  CODE  4410-18-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  C'the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below. 
not  later  than  April  8,  1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
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the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  8.  1985 

The  petitions  filed  in  thi.s  case  are 
available  for  inspection  at  the  Office  of 


the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  601  D.  Street.  NW.,  Washington. 
D.C  20213. 

Appendix 


Signed  at  Washington,  D.C.  this  18th  day  of 

Md.Th  19R5 

Marvin  M.  Fooks, 

Director  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (Union/worker  or  torrrwr  «von<er  ot— 


Amencan  Accessones,  inc  (wortiers) 

American  Sa'ety  Eautpmept  Corp  fwofliers).. 
Brunswck  Maioe  Snoe  Go   (workersi    .. 

CismtierstKirg  Manutaclunng  (ILGWU) 

Corey  Shoe  Co    inc  (workers) „ _ 

Crest  S^oe  (worKers)       

Don  S^oe  Co    trx  (woniers) ..- ,, „„.„ 

Harrington  i  fiicfiaroson  \nc  (lUE) 

Hams  Grapnics  (workH^ii 

HoHman-LaRocrte  {workers) ,  _, 

Hottman-LaRocne  iwon>ers) ,,    „. 

ITT  Coune*  icornpanv:         „ „ 

ITT  Gnnnelt  Corp  icornpany)  „ „ 

Jumping  Jacks  Snoe  inc  (workers) _ „ 

NPR.  Inc   (URWi  

Beeves  Brothers  inc    Eastman  Plant  (workers) _ 

SKF  Inc  (USVVAi  

Sinpson  Timoer  Co    Northwest  Operation  (IWA) 

Troian  Luggage  Co  (Unitea  furniture  Wkrs) _ 

US"  Shoe  Corp   (comparv  „ 

United    Llmlorris    Manuta(!L'"ng    Co     (United    Furniture 

Wkrs) 
Piano   Action   &    Key    Div    cii   Aeolian   Pianos.   IN   Inc 

(United  Furniture  Wkrsi 
Pratt   &   Whitney  Machine  Tod  Div    ol  Colt   Industries 

Operalinfl  Corp  ,  Inc  (UAW) 


Locabon     * 


Dandnage  tn    

Palmyra   MO        

BrunswiCK    ME     

ChamDersourg.  PA_ 

Sanlord  ME ___ 

Lewislon  ME 

Lewision.  ME 

Gardner  MA 

Oaytoa  OH 

Nulley.  NJ 

1  BelvKJere.  NJ 

'  Tempe.  AZ 

[  Pnncetoo.  KY 

i  Monelt.  MO 

i  Nep«».  UT 

I  Eastman.  GA _. 

Alioona.  PA _. 

Shelton  WA _. 

Memphis.  TN „. 

Chiliicothe.  OH 

Memphis.  TN 


Menphis,  TN 

West  Hartlord,  CT,. 


Date 
received 


2/26/85 
2/20/8S 
2/28/85 
2/15/85 
2/28/85 
2/28/85 
2/28/85 
2/20/85 
2/25/85 
2/20/85 
2/20/85 
2/22/85 
2/22 '85 
2/25/85 
2/25/85 
2/20/85 
2/15/85 
2/19/85 
2/19/85 
2/18/85 
2/20/85 

2/19/85 

2/19/85 


Dateol 
peiitK>n 


Petition  No 


2/19/85 
2/10/85 
2/12/85 
2/11/85 
2/8/85 
2/12/85 
2/20/85 
2/13/85 
2/21/85 
2/15/85 
2/15/85 
2/15/85 
2/19/85 
2/22 '85 
2/15'85 
2/14/85 
2/12/85 
2/12/85 
2/12/86 
2/13/85 
2/12/85 

2/13/85 

2/13/85 


TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 


15.789 

15.790 

15.791 

15.792 

15.793 
15  794 
15.795 
15.796  .. 
15.797.  . 

15.798 

15,799 

15.800  . 

15.801  .  , 

15.602 

15.803 

15.804 

15.805., 

15.806  . 

15.807  .. 
15808 
15309  ..._. 


Articles  produced 


TA-W-15.810 
TA-W-15.B11.. 


Ovemighi  bags 

Seat  bens  lo;  c«'s 

Momen's  sfKies  »no  -n^r  s  sh.jes  ann  boots 

Rttn  wear 

-ade^   j:-*^^  toe  ^  ,-<.-  ^'. --^ 

-ac!*^   sfv^ies   '^■(^  .  ^-    ^.^  ^^.d  boots 

Laoies  O'est  siv^ev 

firea'-^s  ^o'K.  a-<-  •  .-.■     .    ,m 

Pnrnipc  :>'esse^   M^"  ^  ■T,b.-i'..'ies  ana  m»sc  parts. 

Survjrv  iie^s  a 'IT  '>^  •  onarrr.gctMtcais 

Suno^v  nfir^i  arw:  tK..*  pr^armaceuiicais 

Date  :r>-  -  j^i,  a'-iari  products 

Aenirx.  '.n  ^qs 

Shot's   D'ess  lasual  work  tor  ladies'  misses  and  children 

HvO^a-j ,:  '^os*^  and  oil  dnlkng  hoses 

Fabrics  'c  a:>oa'ei  traoe 

Preci*or  Dai  Deanngs 

Lumber 

Luggage  anc  ir'e  osas  atTache  cases 

Ladies  nonruoo©'  'o'^wear 

IndUSaial  unilOrr^t 

Pieno  actions  ke.s  arxj  oitier  related  pans 
Numencaliy-controlied  macNne  tods 


(FR  Doc-  85-7571  Filf d  3-28-85;  845  am] 

BILLING  CODE  4510-30-lil 


LEGAL  SERVICES  CORPORATION 

Funding  Availability  for  Development 
of  Source  Materials  on  Laws  Affecting 
Elderly  Persons 

agency:  Legal  Sei vices  Corporation. 
ACTION:  Announcement  of  Funciing. 

summary:  The  Legal  Services 
Corporation  (LSC|  announces  that  grant 
funcis  are  available  for  de\eloping 
classroom  anij  bar  association  source 
material  on  laws  affecting  the  elderly. 
The  Corporation  will  distribute  one-time 
awards  totalling  approximately  S.100,000. 
Each  award  will  be  for  a  term  of  up  to  12 
months.  Applicants  may  request  funding 
of  up  to  $50,000  per  grant.  All  grants  will 
be  awarded  pursuant  to  authority 
conferred  bv  Pub.  L,  98-411  and 
§  1006(a)(ll'(B)  and  section  1006(a)(3)  of 
the  Legf'.l  Services  Corporation  Act  of 
1974.  as  amended.  Recipients  are 
required  to  guarantee  that  more  than  50 
per  centum  of  the  funds  required  shall 
come  from  non-Federal  sources  and  that 
federally  funded  assets  and  projects  will 
not  be  included  in  in-kmd  services. 
Grantees  must  further  agree  that  they 
will  not  copyright  the  materials 
developed  and  will  not  charge  other 
than  private  groups  or  individuals  for 


such  materials  and  such  charge  will  not 
be  for  more  than  approximately  their  net 
cost  of  production. 

This  Congressionally  mandated 
project  is  designed  to  increase  and 
improve  the  quantity  and  quality  of  legal 
services  to  elderly  Americans. 

Proposals  for  the  grants  will  be 
solicited  from  bar  associations  and  from 
all  law  schools  which  are  currently 
accredited  by  the  American  Bar 
Association,  or  accredited  for  purposes 
of  bar  admission  by  the  state  bar 
association  of  the  state  in  which  the  law- 
school  is  located.  Proposals  may  be 
submitted  by  either  a  single  law  school 
or  a  consortium  of  law  schools  or  other 
qualified  institutions  and  individuals  or 
groups.  Each  applicant  must  submit 
apporpriate  documentation  of  status. 

Copies  of  the  solicitation  package  are 
available  from  the  LSC  Office  of  Field 
Services. 

DATE:  All  grant  proposals  must  either  be 
postmarked  or  received  by  the  Office  of 
Field  Services  on  or  before  April  30, 
l?i85.  Grant  awards  will  be  announced 
no  later  than  June  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deverly  Bunn.  Legal  St-rvices 
Corporation,  Office  of  Field  Services, 
733  Fifteenth  Street.  WV.  Washington. 
DC.  20005.  (202)  272-^351. 
SUPPLEMENTARY  INFORMATION: 
Proposals  under  this  solicitatioji  should 
focus  on  the  development  and 
distribution  of  source  materials  (e.g. 


practice  manuals,  texts,  form  books, 
video  recordings,  etc.)  for  use  by  law 
schools,  the  private  bar.  legal  ser\ice 
grantees,  and  continuing  legal  ■education 
programs.  This  initiative  has  been 
designed  to  achieve  six  major  goals:  (1) 
The  identification  of  existing  source 
materials  on  laws  affecting  the  elderly; 
(2)  the  de\  elopment  of  material  to 
enhance  and  update  existing  source 
materials;  (3)  the  identification  of  new 
areas  of  interest  and  specialization 
pertaining  to  legal  needs  of  the  elderly 
and  the  development  of  source  materials 
for  those  areas;  (4)  the  dissemination  of 
these  source  materials  to  other  law 
schools,  the  private  bar.  leg<il  services 
grantees  and  legal  education  programs; 
(5)  the  maximization  of  cooperation 
between  segments  of  the  legal 
community:  law  schools,  bar 
associations,  the  private  bar.  U^ga) 
services  grantees,  etc;  (6)  the  expansion 
of  the  number  of  lawyers  interested  in 
providing  legal  services  to  elderly  poor 
persons. 

All  proposals  will  be  evaluated  by 
OFS  using  selection  criteria  which 
include;  (1)  The  provision  of  a  clear 
description  of  the  source  materials  to  be 
developed,  including  a  plan  for 
dissemination  of  materials;  (2)  evidence 
that  the  project  director  and  key  project 
staff  have  the  necessary  qualifications 
and  experience  to  effectively  develop 
materials,  and  will  be  able  to  allocate 
an  adequate  amount  of  time  and 
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resource^  to  appropriate  levels  of 
research  and  development  of  source 
materials;  (3)  the  extent  to  which  source 
materials  developed  will  assist  the 
practitioners  dealing  with  present  and 
future  legal  needs  of  the  elderly  poor 
and  evidence  of  development  of  source 
materials  for  emerging  areas  of  interest; 
(4)  evidence  of  adequate  budgetary 
funding  and  a  manageable  plan  to 
support  the  development  and 
dissemination  of  materials.  Cited  costs 
must  be  reasonable  in  relation  to  the 
duration  and  objectives  of  the  proposed 
project.  Indirect  administrative  costs 
must  be  specified  in  the  proposal.  Lower 
indirect  costs  will  be  given  a  higher 
rating;  in  order  to  maximize  project 
goals,  an  absence  of  indirect  costs 
would  be  preferred;  (5)  demonstration 
that  the  applicant  plans  to  make  an 
adequate  cash  or  in-kind  contribution 
which,  among  other  things,  could 
include  contribution  of  adequate 
facilities  and  equipment  to  the  proposed 
project.  Note.— Federally  funded  assets 
and  projects  cannot  be  counted  as  an  in- 
kjnd  contribution:  (6)  the  extent  to 
which  a  cooperative  effort  in  relation  to 
this  project  is  shown  between  an  area's 
law  schools,  law  school  clinics,  LSC 
grantees,  bar  associations  and  members 
of  the  bar.  Letters  or  other  evidence  of 
support  by  these  organizations  for  the 
proposed  project  may  be  attached  where 
appropriate;  (7)  the  degree  to  which  the 
addition  of  these  source  materials  will 
i-nhance  the  capacity  of  law  school  and 
bar  association  programs  to  sensitize 
and  educate  law  students  and  lawyers 
to  the  legal  needs  of  the  elderly  poor;  (8) 
the  degree  to  which  the  institution's 
regular  budget  is  currently  allocated  to 
research  activities;  assurances  or 
evidence  that  such  budgetary  support 
will  be  maintained  during  and  beyond 
the  term  of  the  award. 

An  effort  will  be  made  to  ensure 
nationwide  participation  and  geographic 
distribution. 
Peter  P.  Broccoletti, 
Aclint;  Drectur.  Office  of  Field  Service. 
(FR  D  -,    RV  •-r-.B  Filed  3-28-65;  8:45  am) 

BILLING  CC3E  6820-35-M 


ACTION:  Notice  of  meeting. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

185-201 

NASA  Advisory  Council  Space 
Applications  Advisory  Committee; 
Meeting 

agency:  National  Aeronautics  and 
Space  Adminsitration. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space 
Applications  Advisory  Committee. 
DATE:  Dates  and  time;  April  15-16. 1985, 
8;30  a.m. to  4:30  p.m.;  April  17,  1985,  8:30 
a.m.  to  12  noon. 

ADDRESS:  National  Aeronautics  and 
Space  Administretion/Lewis  Research 
Center,  Room  numbers  as  noted  in  the 
Agenda  below,  21000  Brookpark  Road, 
Cleveland.  OH  44135. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Dudley  G.  McConnell,  Code  E, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 
(202/453-1420).    | 

SUPPLEMENTARY  INFORMATION:  The 

NAC  Space  Apphcations  Advisory 
Committee  consults  with  and  advises 
the  Council  as  a  whole  and  NASA  on 
plans  for,  work  in  progress  on,  and 
accomplishments  of  NASA's  Space 
Applications  programs.  The  Committee 
is  chaired  by  Artur  Mager  and  is 
composed  of  32  members.  The 
committee  operates  both  through  a 
number  of  informal  subcommittees  and 
as  a  whole.  The  agenda  which  follows 
includes  all  committee  and 
subcommittee  sessions.  Each  of  the 
sessions  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room. 

Type  of  meeting:  Open. 

Agenda 

April  15.  1985 

Remote  Sensing  Subcommittee — Room 
215 — Administration  Building;  8:30  a.m. — 
Review  of  FY  1987  Budget  Planning: 

•  Update  on  Plans  for  the  Ocean 
Topography  Experiment  (TOPEX)  and 
International  Solar  Terrestrial  Program: 

•  Report  on  Plans  for  the  Earth  Observing 
System  (EOS)  and  its  Instruments: 

•  Projections  for  Remote  Sensing  Research 
and  Analysis  (R&A). 

—Interagency  Committee  on  Earth  Science 

Research  from  Space. 
—Update  on  Remote  Sensing  Input  to  the 

Long-Range  Plan  for  Applications. 
—Approve  Remote  Sensing  Subcommittee 

Report. 
—Approve  Subcommittee  Charter  and  Work 

Plan. 

Communications  Subcommittee — Room 
101- Building  54:  830  a.m.— Review  of  FY 
1987  Budget  Planning: 

•  Update  on  Planning  for  Mobile  Satellite: 

•  Review  of  Advance  Technology 
Development  (R&A). 

— Approve  Communications  Subcommittee 

Report. 
—Approve  Work  Plan. 


Information  Systems  Subcommittee — Room 
103— Building  142:  8:30  a.m.— Review  of  FY 
1987  Budget  Planning: 

•  Planning  for  Mission  Support  (EOS, 
TOPEX.  Gamma  Ray  Observatory,  etc.); 

Planning  for  RSA  and  Facilities  Support. 

—Review  results  of  visit  to  the  jet  Propulsion 
Laboratory  on  March  18-19, 1985. 

— Update  on  Status  of  Input  to  the  Long- 
Range  Plan  for  Applications. 

—Approve  Subcommittee  Charter  and  Work 
Plan. 

Microgravity  Subcommittee— Room  Ill- 
Building  49:  8:30  a.m.— Review  of  FY  1987 
budget: 

Update  on  Flight  Programs  Leading  to  the 
Space  Station; 

•  Projections  for  Microgravity  Kh.\. 

— Update  on  Microgravity  Input  to  the  Long- 
Range  Plan  for  Applications. 

— Discussion  of  Microgravity  Subcommittee 
Report. 

—Approve  Subcommittee  Charter  and  Work 
Plan. 

— Discussion  of  Soviet  Microgravity  Program. 

— Technical  Briefing  on  Bio-Processing 
Research  in  Microgravity. 
4:30  p.m.— Adjourn. 

April  16,  1985 

Space  Applications  Advisory  Committee — 
Room  215 — Administration  Building — 

8:30  a.m. — Opening  Remarks  with  Dr. 
Mager: 

•  Approve  Minutes  from  January  Meeting; 

•  Approve  Agenda. 

8:45  a.m. — Overview  of  the  Lewis  Research 
Center  with  Mr.  Stofan. 

9:30  a.m. — Reconvene  Subcommittee 
Meetings — 

Remote  Sensing  Subcommittee — Room  215 — 

Administration  Building, 
Communications  Subcommittee — Room  101 — 

Building  54.  Information  Systems 

Subcommittee — Room  103 — Building  142, 
Microgravity  Subcommittee — Room  111 — 

Building  49. 

4:30  p.m. — Adjourn. 

April  17,  1985 

8:30  a.m. — All  subcommittees  reconvene 
for  subcommittee  business — 

Remote  Sensing  Subcommittee — Room  215 — 
Administration  Building, 

Communications  Subcommittee — Room  101 — 
Building  54, 

Information  Systems  Subcommittee— Room 
103— Building  142, 

Microgravity  Subcommittee — Room  Ill- 
Building  49. 

11:15  a.m.— Subcommittee  Status  Reports 
and  Wrap-Up  Discussion  with  Dr.  Mager— 
Room  215 — Administration  Building. 

12:00  noon— Adjourn. 

Richard  L.  Daniels, 

Deputy  Director.  Logistics  Management  and 
fn formation  Programs  Division,  Office  of 
Management. 

March  25, 1985. 

(FR  Doc.  85-7463  Filed  3-28-85:  8:45  am) 
BILLING  CODE  7S10-01-M 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Visual  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  101a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (New  Genres 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  April 
15-18,  1985  from  9:0U  a,m.-8:()0  p,m.  and 
on  April  19.  1985.  from  9:0O-6;00  p.m.  in 
room  716  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  N.W.. 
Washington.  DC. 

This  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  inconficence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13,  1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  {b]  and  9(b)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC.  20506,  or  call  (202)  682-5433. 
John  H,  Clark. 

Director.  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

\}"R  Doc.  8S-7576  Filed  3-28-85:  8;45  am] 

BILLING  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission, 

action:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  L'.SC  Chapter  35). 

1.  Type  of  submission,  new.  revision 
or  extension:  Revision. 

2.  Title  of  the  information  collection: 
Revision  3  to  Regulatory  Guide  1.28, 


"Quality  Assurance  Program 
Requirements  (Design  and 
Construction)". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Optional. 

5.  Who  will  be  required  or  asked  to 
report:  Optional. 

6.  An  estimate  of  the  number  of 
responses:  0:  Optional. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  0:  No  new 
requirements  specified. 

8.  An  indication  of  whether  Section 
3504(h).  Pub.  L.  96-511  applies:  Not 
applicable. 

9.  Abstract:  Regulatory  Guide  1.28 
with  its  3  supplemental  regulatory 
positions,  endorses  ANSI/ASME  NQA- 
1-1983  and  ANSI/ASME  NQA-la-1983 
Addenda  as  a  method  acceptable  to  the 
NRC  staff  for  complying  with  the 
provisions  of  Appendix  B  to  10  CFR  50 
requiring  the  establishment  and 
implementation  of  a  quality  assurance 
program  during  the  design  and 
construction  of  nuclear  power  plants. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from 
NRC  Public  Document  Room.  1717  H 
Street,  NW,,  Washington,  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Jefferson 
B.  Hill.  (202)  395-7340. 

NRC  Clearance  Officer  is  R,  Stephen 
Scott,  (301)  492-^585. 

Dated  at  Bethesda,  Maryland,  this 
25th  day  of  March  1985. 

y  if  ihf  Nacif  ar  Regulatory  Commission. 
Pathda  G.  Norry, 
Director,  Office  of  Administration. 
[FR  l>vc  85-75«8  Filed  3-28-85;  8:45  amj 
BILLING  CODE  7590-01-l» 

f  Docket  No.  50-298] 

Nebraska  Public  Power  District; 
Cooper  Nuclear  Station:  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  E  to 
10  CFR  50  to  the  Nebraska  Public  Power 
District  (the  licensee)  for  Cooper 
Nuclear  Station,  located  at  the  licensee's 
site  in  Nemaha  County,  Nebraska, 

ENVIRONMENTAL  ASSESSMENT 

Identification  of  Proposed  .Action:  The 
exemption  relates  to  Section  IV. F. 2  of 
Appendix  E  to  10  CFR  Part  50  which 
requires  that  each  licensee  at  each  site 
shall  annually  exercise  its  emergency 


plan.  By  letter  dated  December  28. 1984, 
as  supplemented  by  submittal  dated 
February  1. 1985.  the  licensee  requested 
an  exemption  from  these  schedular 
requirements  to  permit  the  emergency 
drill  to  be  performed  in  October  1985 
rather  than  May  1985.  The  anniversary 
date  for  all  future  drills  would  then  be  in 
October.  The  exemption  was  requested 
to  avoid  schedular  and  licensee  staff 
resource  conflicts  during  the  ongoing 
extended  1985  outage  and  during  future 
refueling  outages  scheduled  on  an 
annual  basis  during  .March  and/or  April 

The  Need  for  the  Proposed  Action: 
Section  50.54(q)  of  10  CFR  Part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans 
which  meet  the  standards  of  10  CFT?  • 
50.47(b)  and  the  requirements  of 
Appendix  E  to  10  CFR  Part  50.  Section 
IV.F.2  of  Appendix  E  requires  that  each 
licensee  at  each  site  shall  annually 
exercise  its  emergency  plan.  The  current 
anniversary  date  for  the  performance  of 
the  Cooper  .Nuclear  Station  emergency 
drills  falls  in  mid-May.  However,  in  May 
1985  the  plant  will  still  be  involved  in 
the  ongoing  major  outage  for  refueling, 
pipe  replacement  and  other  plant 
modifications.  It  is  anticipated  that  the 
plant  will  be  in  the  outage  through  May 
1985  with  additional  time  required  for 
post-outage  testing  and  recovery. 
Performance  of  an  emergency  drill  in 
May  1985  would  divert  significant 
licensee  staff  resources  from  the  timely 
accompli-shment  of  plant  modifications. 
Delaying  the  anniversary  date  for  the 
emergency  drills  would  also  preclude 
future  conflicts  with  the  scheduled  April 
refueling  outages  and  with  the  Spring 
flood  control  activities  of  other  agencies 
involved  in  the  plant  emergency  drills. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemption  only  affects  the  conduct  of 
the  annual  emergency  preparedness 
exercise  and  does  not  affect  the  risk  of 
facility  accidents.  Thus,  post-accident 
radiological  releases  will  not  be  greater 
than  previously  determined  nor  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents,  nor  any 
significant  occupational  exposures. 
Likewise,  the  exemption  does  not  affect 
nonradiologicai  pianl  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  impacts  associated 
with  the  proposed  exemption. 

Since  we  ha\  e  concluded  that  there  is 
no  measurable  environmental  impact 
associated  with  the  proposed 
exemption,  any  alternatives  will  either 
have  no  environmental  impact  or  greater 
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environment. il  impact.  The  principal 
alternative  to  the  exemption  would  be  to 
require  literal  compliance  vvith  Section 
IV.F  of  Appendix  E  to  10  CFR  Part  50. 
Such  an  action  would  not  enhance  the 
protection  of  the  environment  and 
vvould  result  in  unnecessary  expenditure 
of  resources  to  participate  in  the 
exercise. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  this  facility  (Final 
Environment  Statement — Cooper 
Nuclear  Station.  February  1973). 

Ai:i'ncies  and  Persons  Consulted:  The 
NRC  st<iff  reviewed  the  licensee's 
request  dated  December  28.  1984  and  the 
supplemental  submittal  dated  February 
1,  1985.  The  NRC  staff  did  not  consult 
other  aticncies  or  persons. 

Findin;^  nf  \o  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exf'mption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  regard  to  this 
action,  see  the  request  for  exemption 
dated  December  28,  1984  and 
supplemental  submittal  dated  February 
1.  1985.  which  are  available  for  put)lic 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington,  DC.  and  at  the  Auburn 
Public  Library.  118  15th  Street.  Auburn. 
Nebraska  68305. 

Diited  at  Bethesda.  Marvldnd  this  21st  day 
of  March.  1985. 

For  ihe  Nuclear  Regnlatorj'  Commission. 
Cus  C.  Lainas. 

Assistant  Director  for  Operating  Reactors 
Division  of  Licensing. 
jFR  Dor.  85-7590  Filed  3-28-85;  8:45  am| 
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{Docket  No.  50-2591 

Tennessee  Valley  Authority,  Browns 
Ferry  Nuclear  Plant,  Unit  1; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  .Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Ihe  requirements  of  .Appendix  J  to 
10  CFR  Part  50  to  Tennessee  Valley 
Authority  (TVA.  the  licensee),  for  the 
Browns  Ferry  N'uclear  Plant.  Unit  1. 
located  in  Limestone  County,  Alabama. 


Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  would  extend  by  up  to  84 
days  the  two-year  test  period  for 
performing  Type  B  and  C  tests  of  some 
bellows,  electrical  penetrations,  and 
double  O-ring  seals  and  valves  which 
cannot  be  tested  during  power 
operation.  The  exemption  is  responsive 
to  the  licensee's  application  for 
exemption  dated  December  21. 1984,  as 
supplemented  by  letter  dated  February 
22,  1985. 

The  Need  for  the  Proposed  Action: 
The  proposed  exemption  is  needed  to 
minimize  simultaneous  outage  time  of 
Browns  Ferry  Units  1  and  2.  Browns 
Ferry  Unit  2  shut  down  for  its  Cycle  5 
outage  September  15,  1984.  Projected 
start  up  is  mid-August  1985.  Unit  1  is  in 
coastdown  operation  scheduled  to  shut 
down  for  its  Cycle  6  outage  on  June  1, 
1985.  The  two-year  test  interval  for 
various  Unit  1  components  subject  to  10 
CFR  Part  50  Appendix  J  testing  runs  out 
starting  April  20,  1985.  Although  the  Unit 
1  Cycle  6  outage  is  expected  to  begin  in 
June  1985,  TVA  requests  extension 
through  July  12, 1985  to  allow  for 
schedular  flexibility  and  uncertainty. 

Environmental  Impacts  of  the 
Proposed  Action:  An  extension  period  of 
84  days  is  relatively  short  (i.e.,  less  than 
the  25%  value  permitted  for  surveillance 
tests  not  subject  to  Appendix  J).  Also, 
for  a  significant  period  of  the  total 
interval  (April  19. 1983  through  January 
1, 1984)  the  facility  was  shutdown  in  a 
refuelng  outage  during  which  the 
components  were  not  subject  to 
deleterious  service  conditions. 
Therefore,  the  extension  in  the  two-year 
test  interval  for  the  specific  components 
identified  in  the  licensee's  letter  will  not 
result  in  any  significant  reduction  in  a 
margin  of  safety.  The  proposed 
exemption  will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  any  previously 
evaluated  accident  nor  create  the 
possibility  of  an  accident  of  a  type 
different  from  any  previously  evaluated. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 


Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (operating 
license  stage)  for  the  Browns  Ferry 
Nuclear  Plant,  Units  1,  2  and  3. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  December  21,  1984,  as 
supplemented  by  letter  dated  February 
22,  1985,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  N.W., 
Washington  D.C..  and  at  the  Athens 
Public  Library,  South  and  Forrest, 
Athens.  Alabama  35611. 

Dated  at  Bethesda,  Maryland,  this  21st  day 
of  March,  1985. 

For  Ihe  Nuclear  Regulatory  Commission. 

Gus  C.  Lainas, 

Assistant  Director  for  Operating  Reactors, 
Division  of  Licensing. 

|FR  Doc.  85-7591  Filed  3-28-«5  845  am] 

BILLING  CODE  7590-01-M 


I  Docket  No.  50-223] 

University  of  Lowell;  Consideration  of 
Application  for  Renewal  of  Facility 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC)  is 
considering  renewal  of  Facility 
Operating  License  No.  R-125  issued  to 
the  University  of  Lowell  (the  licensee) 
for  operation  of  the  training  and 
research  reactor  located  on  the  campus 
in  Lowell,  Massachusetts. 

The  renewal  would  extend  the 
expiration  date  of  Facility  Operating 
License  No.  R-125  for  thirty  years  from 
date  of  issuance,  in  accordance  with  the 
licensee's  timely  application  for  renewal 
dated  February  14. 1984. 

Prior  to  a  decision  to  renew  the 
license,  the  Commission  will  have  made 
the  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  and  the  Commission's  regulations. 

By  April  29,  1985.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
renewal  of  the  subject  facility  license 
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and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petition  for  leave  to 
intervene  shall  be  filed  in  accordance 
w^ith  the  Commission's  Rules  of  Practice 
for  Domestic  Licensing  Proceedings"  in 
10  CP'R  Part  2.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or 
an  Atomic  Safety  and  Licensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  of  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (1.5)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  renewal  action  under  consideration. 
A  petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  m  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC.  20555.  Attention: 
Docketing  and  Service  Section,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  at  1717  H  Street.  NW., 
Washington.  D.C.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6-00).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Cecil  O. 
Thomas:  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed):  University  of  Lowell):  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555  and  to  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  office  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petition  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(1)  (i)-(v) 
and  2.174(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  renewal 
dated  February  14, 1984,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room  at 
1717  H  Street,  NW..  Washington.  D  C. 
20555. 

Dated  at  Bethesda.  Maryland  this  22th  day 
of  March  1985. 

For  the  Nuclear  Regulatory  Commission. 
Cecil  O.  Thomas. 

Chief,  Standardization  and  Special  Projects 
Branch.  Division  of  Licensing. 

|FR  Doc.  85-7592  Filed  3-28-85;  8:45  am] 
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[Docket  Not.  50-440-OU  50-44 1-OU 
ASLBP  No.  81-457-04  OL] 

Cleveland  Electric  Illuminating 
Company,  et  al.  (Perry  Nuclear  Power 
Plant,  Units  1  &  2);  Amended  Notice  of 
Hearing 

March  25.  1985, 

The  Board  has  been  informed  that  the 
Lake  County  Administration  Center 
referred  to  in  our  notice  of  March  15, 
1985  (50  FR  11471.  March  21.  1985)  has 
become  unavailable  for  the  hearings 
that  have  been  scheduled  in  this  matter. 
Accordingly,  the  hearings  will  be  held  at 
the  following  location;  Perry  Town  Hall, 
Center  Road  and  Main  Street,  Perry, 
Ohio  44081. 

The  hearings  will  commence  at  9:00 
a.m.,  Tuesday.  April  9. 1985  as 
announced  in  our  previous  Order. 

Bethesda,  Maryland. 

For  the  Atomic  Safety  and  Licensing  Board. 
Jerry  R.  Kline, 
Administrative  Judge. 
|FR  Doc  85-"589  Filed  3-28-85;  8:45  am) 
BILLING  CODE  7S9O-01-M 


[Docket  No.  50-602) 

University  of  Texas;  Proposed 
Issuance  of  Construction  Permit  and 
Facility  Operating  License 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  renoticing 
consideration  of  the  issuance  of  a 
construction  permit  and  subsequently  a 
facility  operating  license  to  The 
University  of  Texas  (the  applicant)  at 
Austin  to  change  the  maximum 
operating  power  level  and  redefine  the 
pulse  magnitude.  The  permit  would 
authorize  the  applicant  to  construct  for 
educational  training  and  research 
purposes  a  nuclear  research  reactor  (the 
facility)  at  the  University's  Balcones 
Research  Center  in  Austin.  Texas.  The 
license  would  authorize  the  applicant  to 
operate  the  reactor  at  power  levels  not 
in  excess  of  1.1  .Megawatt  (thermal), 
with  pulse  step  reactivity  insertion  not 
in  excess  of  2.2%A  k/k. 

Prior  to  issurance  of  the  construction 
permit,  the  Commission  will  have  made 
the  findings  required  by  the  Act  and  the 
Commission's  rules  and  regulations. 

Upon  completion  of  the  construction 
of  the  facility  in  Austin,  Texas;  in 
compliance  with  the  terms  and 
conditions  of  the  construction  permit 
and  the  applicantion,  as  amended,  and 
in  the  absence  of  good  cause  to  the 
contrary,  the  Commission  will  issue  to 
the  applicant  (without  prior  notice)  a 
class  104c  facility  license  authorizing 
operation  of  the  nuclear  research  reactor 
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at  the  power  and  pulse  levels  specified 
above,  since  the  application  is  complete 
enough  to  permit  evaluation  of  the 
safety  and  environmental  impact  of  the 
operation  of  the  facility  in  the  manner 
and  location  proposed.  Prior  to  the 
issurance  of  the  license,  the  facility  will 
be  inspected  by  a  representative  of  the 
Commission  to  determine  whether  it  has 
been  constructed  in  accordance  with  the 
application  and  the  provisions  of  the 
construction  permit.  The  license  will  not 
be  issued  until  the  Commission  makes 
the  findings  required  by  the  Act  and  the 
Commission's  rules  and  regulations  and 
concludes  that  the  issuance  of  the 
license  will  not  be  inimical  to  the 
common  defense  and  security  or  to  the 
health  and  safety  of  the  public  or  to  the 
environment.  In  addition,  the  applicant 
will  be  required  to  execute  an  mdemnity 
HSreemt'nt  as  required  by  Section  170  of 
the  Act  and  by  10  CFR  Part  140  of  the 
Commission's  regulations. 

By  .April  29.  1985,  the  applicant  may 
file  request  for  a  hearing  with  respect  to 
issuance  of  the  construction  permit  and 
the  facility  operating  license  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  'Rules  of  Practice  for 
Domestic  Licensing  I'roceedings"  in  10 
CFR  P.irt  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
desmn.ited  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Pa'el,  will  nile  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.71 -i.  a 
petition  for  leave  to  intervene  shall  .set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
Hdture  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  m.iftf^r  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 


petition  without  requesting  leave  of  the 
Board  up  to  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  permit  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  safisifies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW. 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700),  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  CO. 
Thomas  (petitioner's  name  and 
telephone  number):  (date  petition  was 
mailed);  (University  of  Texas);  and 
(publication  date  and  page  number  of 
the  Federal  Register  Notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  James  L.  Crovvson, 
Esq.,  Office  of  General  Counsel,  210 
West  7th  Street,  Austin,  Texas  78701, 
attorney  for  the  applicant. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 


Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the 
construction  permit  and  operating 
license  dated  November  9, 1984,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW,  Washington.  DC 
20555. 

Dated  at  Bethesda,  Muryland  this  22th  day 
of  March  1985. 

For  the  Nuclear  Rpguiatory  Commission. 
Cecil  O.  Thomas. 

Chief.  Standardization  and  Special  Projects 
Branch,  Division  of  Licensing. 
(FR  Doc.  85-7593  Filed  3-28-85;  8;45  am] 
BILLING  CODE  759ft-01-ll 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-21887;  SR-CBOE-85-51 

Filing  of  Proposed  Rule  Change  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Change;  Chicago 
Board  Options  Exchange,  Inc. 

March  25,  1985. 

On  February  28,  1985,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE"), 
submitted  a  proposed  rule  change, 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act ")  '  and  Rule  19-4 
thereunder,*  to  amend  CBOE  Rule  9.21 
("Communications  to  Customers")  to 
conform  it  with  the  recent  Commission 
amendment  to  Rule  134a  under  the 
Securities  Act  of  1933  ( "Securities 
Act")  '  relating  to  the  content  of  written 
materials  disseminated  to  the  public* 
Specifically,  CBOE  would  (1)  delete 
from  its  Rule  9,21  the  legend  requirement 
regarding  prospectus  delivery;  (2)  permit 
the  identification  of  certain  specific 
securities,  namely  securities  exempt 
from  registration  under  the  1933  Act; 
options  on  such  exempt  securities, 
including  the  component  securities  of  an 
index;  and  foreign  currency  options;  and 
(3)  amend  the  CBOE  rule  to  clarify  that 
it  applies  to  advertisements  promoting 


'  15U.S.C.  78s(b)(l)(19»4). 

'  17  CVR  240.19b-4  (1984). 

^17CKR239.134h  |1<>84). 

*  Ttie  amendmenls  lo  Rule  134ii  were  annoijm.t.'il 
in  Securities  Act  RpIphsc  No.  fiSIB.  March  22. 19«4, 
49  FR  12687. 
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options  instruments  as  well  as  other 
written  materials.  As  CBOE  points  out. 
the  Commission  previously  has 
approved  similar  rule  proposals  for  the 
American  CAmev'l  and  Philadelphia 
("Phlx")  Stock  Exchanges.-''  CBOE  states 
that  the  statutory  basis  for  its  proposed 
rule  change  is  Section  6|bll5|  of  the 
Exchange  Act  in  that  it  promotes  just 
and  equitable  principles  of  trade, 
protects  investors  and  promotes  the 
public  interest. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  within  21  days  from  the  date  of 
publication  of  the  submission  in  the 
Federal  Register  Persons  desiring  to 
make  written  comments  should  file  six 
copies  thereof  with  the  Secretary  of  the 
Commission,  Securities  and  Exchange 
Commission.  430  5th  Street  \  W., 
Washington.  DC,  20549..  Reference 
should  be  made  to  File  No.  SR-CBOE- 
85-5. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  tor 
inspection  and  copying  at  the 
Commission  s  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  at  the  CBOE. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Exchange  Act 
and  the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filir^g  thereof,  in 
that  the  proposed  rule  change  conforms 
CBOE  Rule  9.21  witrh  amendments  to 
Rule  134a  under  the  193,3  Ad  thdt  were 
published  in  the  Federal  Register  for 
comment,  considered,  and  approved  by 
the  Commission  and  parallels  rule 
changes  by  the  Amex  and  Phlx  which 
also  were  published  for  comment  in  the 
Federal  Resister, 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  is  approved. 


For  the  Commission  by  the  Division  of 
Market  Regulation  pursudni  to  delegnted 
authority. 

John  Wheeler, 

Secretary. 

[FR  Doc.  85-7583  Filed  3-28-85  8:45  am| 
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[Release  No.  34-21888;  SR-Amex-«4-40 1 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

M<m.n  J5.  lytio. 

The  Amercian  Stock  Exchange.  Inc. 
(■'Amex").  86  Trinity  Place.  New  York, 
NY  10006,  submitted  on  December  28, 
1984.  a  proposed  rule  change  pursuant  to 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  {"Act")  and  Rule  19b-^ 
thereunder,  to  expand  its  policy 
regarding  the  use  of  index  option  escrow 
receipts  for  broad-based  index  options 
so  that  customers  can  also  use  such 
receipts  as  cover,  in  lieu  of  margin,  for 
their  short  options  positions  in  industry 
or  narrow-based  index  options. 

The  proposed  rule  change  would 
permit  the  use  of  escrow  receipts  for 
short  positions  in  narrow-based  index 
options  under  the  same  conditions  that 
currently  apply  to  their  use  for  broad- 
based  index  options.  These  conditions 
require  that  the  bank  or  trust  company 
issuing  the  escrow  receipt  certifies  that 
it  holds  for  the  customer  at  least  ten 
qualified  equity  securities,  each  issued 
by  a  different  entity,  with  a  fixed 
aggregate  dollar  value  at  trade  date,  and 
that  it  agrees  to  meet  the  customer's 
settlement  obligations  upon  assignment. 
In  addition,  the  rule  requires  that  no 
single  qualified  security  may  represent 
more  than  15  percent  of  the  total 
collateral. 

Notice  of  the  proposed  rule  change, 
together  with  the  terms  of  substance  of 
the  proposed  rule  change,  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
21712.  February  4.  1985)  and  by 
publication  in  the  Federal  Register  (50 
FR  5831.  February  12.  19b5)  All  written 
statements  filed  with  the  Commission 
and  all  written  communications 
between  the  Commission  and  any 
person  relating  to  the  proposed  rule 
change  were  considered  and  (with  the 
exception  of  those  statements  or 
communications  which  may  be  withheld 
from  the  public  in  accordance  with  the 
provisions  of  5  US C.  552)  were  made 
available  to  the  public  at  the 
Commission's  Public  Reference  Room.' 


The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder. 

If  is  therefore  ordered,  pursuant  to 
section  19(b|(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation  pursuant  lo  delegated 
authority 
|ohn  Wheeler. 
Secretary. 

IFRDoc  85-7582  Filed  3-2^-85:  8:45  am) 
BILLING  CODC  M10-01-M 

[Release  No.  34-21886.  SR-CBOE-84-34) 

Self-Regulatory  Organizations; 
Ctiicago  Board  Options  Exchange. 
Inc..  Order  Approving  Proposed  Rule 
Ctiange 

March  25.  1985. 

The  Chicago  Board  Options  Exchange 
Inc.  C'CBOE  ■).  LaSalle  at  Van  Buren, 
Chicago.  IL  60605.  submitted  on 
December  24.  1984.  a  proposed  rule 
change  pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  to  allow 
customers  to  meet  their  margin 
obligations  regarding  Government 
security  options  by  delivering  to  their 
broker-dealer  a  Treasury  security 
escrow  receipt  issued  by  a  bank  that  is 
collateralized  by  Treasury  bonds  ("T- 
bonds")  other  than  the  T-bonds 
underlying  the  T-bond  option  the  escrow 
receipt  covers. 

Options  writing  programs  on  T-bonds 
are  usually  effected  on  a  covered  basis 
through  the  use  of  escrow  receipts 
issued  by  a  bank.  The  exchange 
contends  that  because  T-bonds  trade  on 
the  same  credit  basis,  a  close 
relationship  exists  between  T-bonds  in 
the  same  maturity  tiers  CBOE  believes 
it  is  thus  practical  for  institutions  to  use 
options  strategies  to  hedge  portlulios 
composed  of  a  variety  ot  1 -bonds,  not 
all  of  which  specificallv  underlie  the  T- 
bond  options.  Under  the  proposal,  bonds 
of  a  single  coupon/maturity  that  do  not 
underlie  the  T-bond  option  contract 


■■  Securities  Exchange  Art  Release  Nos  210fi3  and 
21254.  lune  18.  and  August  17  1984  49  KR  Z5725  and 
33522. 


'The  Commission  received  one  cotnmeni  from  the 
sirtff  of  the  Boiird  of  Governors  of  the  Federal 
Reserve  Syslem  indiLalmp  thhl  its  view  that  the 


escrow  receipts  currently  used  for  bmud-based 
index  options  constitutes  cover  under  {  220.8|4)(i|  of 
Regulation  T  also  would  be  applicable  lo 
transactions  in  cashsellled  narrow  based  index 
options.  Spp  letter  from  Laura  Homer  Serunlies 
Credit  Officer  Board  of  Governors  of  the  hederal 
Reserve  System,  to  Richard  T  Chase.  Associate 
Director.  Div  ision  of  Market  Regulation,  dated 
Novemlier  15.  1984. 
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written  could  be  held  in  escrow  against 
one  specific  T-bond  option  contract.  The 
bank,  however,  still  would  be  obligated 
to  deliver  the  underlying  T-bond  should 
assignment  occur. 

Notice  of  the  proposed  rule  change, 
together  with  the  terms  of  substance  of 
the  proposed  rule  change,  was  given  by 
the  issuance  of  a  Commission  release 
and  publication  in  the  Federal  Register 
(Securities  Exchange  Act  Release  No. 
2172a  February  8,  1985:  50  FR  6420. 
February  15, 1985).  Although  no 
comments  were  directly  received  by  the 
Commission  concerning  the  proposed 
rule  change,  the  CBOE  forwarded  to  the 
Commission  a  letter  from  the  staff  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  indicating  that  they  did 
rot  object  to  the  proposed  rule  change.' 

The  Commission  finds  that  the 
r~oposed  rule  change  is  consistent  with 
t!;e  requirements  of  the  Act  and  the 
I  -lies  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder,  in  that  the 
proposal  is  intended  to  facilitate  the  use 
of  T-bond  options. 

It  is  therefore  ordered,  pursuant  to 
section  19(bl(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority 

lohn  W'be«ler, 

Sfcretary. 

|FR  Doc.  85-7584  Filed  J-2«~85;  8:45  am) 

BILUMG  COOC  M10-01-M 

(Release  No.  34-21890;  SR-NASD-a5-5) 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Irw.;  Proposed  Rule  Change 

.March  2,'),  1985. 

National  Association  of  Securities 
Dealers.  Inc.  ("NASD"),  1735  K  Street, 
N.W.,  Washington,  D.C.  20006. 
submitted  a  proposed  rule  change  on 
March  20. 1985,  pursuant  to  section  19(b) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-^  thereunder, 
relating  to  the  NASDAQ-100  Index 
Option. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  Securities  pjichange  Act  Release 
No.  19264  (November  2Z  1982)  the 
Commission  approved  rule  changes  of 
certain  self-regulatory  organizations 
relating  to  the  listing  and  trading  of 
standardized  put  and  call  option 


contracts  on  various  stock  indices.  In 
the  Release,  the  Commission  stated 
"each  index  that  will  underlie  an 
options  contract  must  be  reviewed 
separately  as  a  proposed  rule  change 
pursuant  ot  Rule  19b-4  under  the 
[Securities  Exchange]  Act  before  trading 
in  an  option  based  on  that  index  may 
commence."  The  purpose  of  this 
proposed  rule  change  is  to  permit  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  to  include  in  the 
NASDAQ  System  options  on  the  stock 
index  described  in  Item  3. 

II.  Self-Regulatory  Organization's 
Statement  Regarding  the  Proposed 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  8tat-!ments  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  mle 
change  is  to  permit  the  NASD  to  include 
standardized  put  and  call  options  on  the 
NASDAQ-IOOT"  Index  in  the  NASDAQ 


Options  Program.  Options  on  the 
NASDAQ-100™  Index  will  be  traded 
within  the  general  framework  of  NASD 
rules  proposed  for  the  trading  of  index 
options  in  SEC  File  No.  SR-NASD-80-10 
which  is  now  pending  before  the 
Commission. 

Description  of  the  NASDAQ-100 
Index''''* 

The  NASDAQ-100  Index™  will  be 
composed  of  the  100  largest  non- 
financial  securities  included  in  the 
NASDAQ  National  Market  System 
("NASDAQ/NMS")  as  of  Februarj- 1. 
1985,  subject  to  the  condition  that  not 
more  than  one  issue  of  a  particular 
company  will  be  included  in  the  Index, 
and  subject  to  the  criteria  that  the 
minimum  market  value  of  the  public 
float  of  the  issue  is  $100  million.  Both 
foreign  and  domestic  issues  will  be 
included.  In  the  event  a  security  is 
deleted  from  the  NASDAQ-100  Index™, 
the  largest  non-financial  NASDAQ/ 
NMS  issue  not  then  in  the  Index  which 
meets  the  applicable  criteria  will  be 
substituted.  The  NASD  will  establish 
procedures  for.  and  controls  over. 
substitutions  of  securities. 

The  NASDAQ-100  Index™  is  market 
value  weighted.  The  representation  of 
each  security  in  the  Index  is 
proportional  to  its  last  sale  price  times 
the  total  number  of  shares  outstanding, 
in  relation  to  the  total  market  value  of 
the  Index.  The  level  of  the  Index  is 
calculated  as  follows: 


NASDAQ-100  Index  l^vei  = 


Current  Market  Value 


Adjusted  Base  Period  Market  Value 


x250 


Adjusted  Base  Period= 


Current  Market  Value  After  Adjustments 
Current  Market  Value  Before  Adjustments 


,  Previous  Base  Period 
Market  Value 


'  S»?e  letter  from  l.dura  Homer.  Secuhlies  Credit 
Officer.  Board  of  Governor*  of  the  Federal  Reserve 
Syslem.  to  Mary  Bender  Assistant  Vice  President, 
CBOE.  dated  .\ovember  16.  1984. 


The  numeric  value  level  of  the 
NASDAQ-100  Index™  was  established 
at  250  prior  to  the  opening  of  the  market 
on  February  1.  1985.  The  level  of  the 
NASDAQ-100  Index™  will  only  change 
as  a  result  of  price  changes  occurring 
between  the  opening  and  closing  of  the 
market.  Adjustments  for  securities  being 
added  to  or  deleted  from  the  NASDAQ- 
100  Index'™,  or  capitalization  changes  or 
adjustments,  will  take  place  during  the 
system  maintenance  process  which 
occurs  after  the  market  has  closed. 
These  adjustments  will  result  in  value 
changes  to  the  current  market  value  and 
adjusted  base  period  market  value,  but 
will  not  in  and  of  themselves  alter  the 
level  of  the  NASDAQ-100  Index™. 

Stock  splits  and  stock  dividends  are 
likewise  adjusted  for  during  the  system 
maintenance  process.  The  system  makes 
a  price  adjustment,  however,  to  account 
for  the  increased  number  of  shares 
outstanding  from  such  an  action  with 
the  result  being  that  the  current  market 


value  does  not  change. 

In  the  case  of  cash  dividends,  no 
system  adjustment  is  made.  The 
NASDAQ-100  Index™  formula  relies  on 
market  forces  to  determine  the  level  of 
the  Index.  Neither  the  current  market 
value  nor  the  adjusted  base  period 
market  value  are  adjusted  to  reflect  cash 
dividends. 

The  NASD  will  begin  immediately  to 
disseminate  daily  closing  calculations  of 
the  NASDAQ-100  Index'^  on  Level  2 
and  Level  3  NASDAQ  terminals  via  the 
NASDAQ  News  Frame.  It  will  also 
attempt  to  have  this  information  carried 
on  the  Associated  Press  or  UPI  news 
services.  When  trading  in  NASDAQ-100 
Index™  Options  commences,  the  NASD 
will  calculate  the  .NASDAQ-lOO  Index™ 
and  disseminate  the  Index  value  to 
NASDAQ  Level  1  vendors  at  one-minute 
intervals. 

The  base  value  of  the  NASDAQ-lOO 
Index™  on  February  1, 1985  was  250. 
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Terms  of  NASDAQ-100  Index^''  Option 
Contract 

The  NASDAQ-ICK)  indcv'^^  Option 
will  be  based  on  the  NASD.'XQ-KX) 
Index™  and  will  utilize  an  index 
multiplier  of  SlOO.  The  unit  of  trading 
will  be  determined  by  multiplying  Si (X) 
times  the  current  index  value.  The  unit 
of  trading  as  of  February  1. 1985. 
therefore,  would  be  S25.OO0  (250  > 
SlOO). 

pAercise  prices  for  the  N'ASDAQ-lOO 
Index™  Option  will  be  set  at  five  point 
intervals  in  terms  of  the  N.XSDAQ-IOO 
Index™,  e.g..  250.  255,  2tiO,  Options 
contracts  will  have  up  to  four 
consecutive  monthly  expirations. 

Premiums  on  the  NASDAQ-100 
Index'''"  Options  will  be  expressed  in 
terms  of  dollars  and  fractions  per  unit  of 
the  index.  Each  pomt  will  represent 
SlOO.  The  minimum  fraction  will  be 
Vieth  which  will  represent  Stj.25. 

The  NASD  has  developed  rules 
permitting  it  to  establish  position  and 
exercise  limits  for  market  index  options. 
Those  rules  have  been  submitted  to  the 
Coinmisiiion  as  proposed  amendments 
to  Appendix  E  under  Article  III.  section 
33  of  the  NASD  Rules  of  Fair  Practice  in 
File  No.  SP.-NASD-80-lO.  The  NASD 
expects  to  amend  those  rules  to  provide 
that  limits  established  will  not  be  in 
excess  of  a  dollar  equivalent  of  S300 
million,  as  determined  by  multiplying 
the  current  index  value  times  the  current 
index  multiplier  times  the  position  limit. 
On  the  basis  of  the  NASD.AQ-100 
Index''"^  value  as  of  February  1, 1985,  a 
position  limit  of  12,000  contracts  would 
equal  S;)00  million. 

The  NASD  has  proposed  rules 
governing  the  trading  of  NASDAQ-100 
Index'''"  Options  which  are  believed  to 
be  comparable  to  those  established  by 
other  options  self-regulatory 
organizations  for  trading  in  broad-based 
index  options.  Those  amendments  are 
pending  before  the  Commission  in  File 
No.  SR-NASD-80-10. 

The  statutory  basis  for  the  proposed 
rule  change  is  found  in  section  15A(b)(6) 
of  the  Securities  Exchange  Act  of  1934. 
as  amended  (the  "Act")  in  that  approval 
of  the  proposed  rule  change  will  serve  to 
"perfect  the  rnT?chanism  of  a  free  and 
open  market  and  a  national  market 
system." 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  the 
proposed  rule  change  does  not  impose 
any  byrden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 


C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received. 

Ill  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  in  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (1) 
ns  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (2) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W  , 
Washington,  DC  20549  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  availat)le  for 
inspection  and  copving  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  m  the 
caption  above  and  should  be  eubmitted 
by  April  19.  1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegnied 

authority. 

|ohn  Wheeler, 

Sfcrclary 

|FR  Doc.  85-7585  Filed  3-28-85;  8:45  ami 
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'  As  indicated  above,  the  NASD  has  submitted  in 
a  SL-paralc  filing;  ISR-NASD-80-10)  the  rules  that 
would  govern  the  tradinj!  of  ihe  specific  contract 
doscribed  in  this  filing.  Approval  of  both  filings 
would  bf  necessiiry  in  order  to  allow  the 
cnrnmencement  of  actual  trading  of  the  specific 
rontr>ii:l  ronluinf^d  in  Ihis  filing. 


I  Release  Ho.  34-21891;  File  No.  SR-NASO- 

80-101 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers.  Inc.;  Amendment  No.  3  to 
Proposed  Rule  Change;  Relating  to 
NASDAQ  Options  Plan  Amendments 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD").  1"35  K  Street. 

N.W.,  Washington.  D.C  20006, 
submitted  on  March  19,  1985,  copies  of 
Amendment  No  3  to  the  proposed  rule 
change,  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78(bl(l).  as  described 
in  Items  I,  II,  and  III  below,  which  I'ptns 
have  been  prepared  by  the  N.-\SD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  amended 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amendment  No.  3  to  the  proposed  rule 
change  redefines  the  term  "option"  to 
clearly  include  new  options  products 
such  as  index  and  foreign  currency 
options:  incorporates  into  Appendix  E, 
Section  33  of  the  Rules  of  Fair  Practice 
rule  changes  previously  approved  by  the 
Commission;  establishes  multiple 
categories  of  NASDAQ  Options  market 
makers  with  qualification  requirements 
and  commitment  rules:  establishes 
trading  practices  for  options  including 
expiration  dates  and  units  of  trading; 
mandates  participation  m  an  automated 
execution  and  reporting  svs'em  for 
certain  orders  of  limited  size  requires 
primary  market  makers  to  disclose  side- 
by-side  market  making  status  on 
confirmations  to  customers;  modifies 
proposed  position  and  exercise  limits; 
adopts  procedures  to  detect  martlet 
maker  possession  of  unfair 
informational  advantage,  and  reiines 
provisions  to  enhance  the  effectiveness 
of  an  automated  surveillance  program. 

The  terms  of  substance  of 
Amendment  .\o.  3  are  dS  follows:  ' 

Underlying  Securities 

The  eligibility  criteria  for  underlying 
securities  have  been  amended  in 
Amendment  .\o.  3  to  reflect  changes  in 
exchanges  eligibility  rules  adopted  since 
1982.  In  addition,  .Amendment  .No.  3 
provides  that  prior  to  securities  being 
authorized  by  the  Association  as 
underlying  securities  for  .NASDAQ 
options,  the  issuer  of  the  underlying 


'  A  rh:irl  dclabng  the  precise  changes  rnntainpd 
In  Amendment  No.  3  is  available  at  the  Commission 
iind  the  XASU 
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security  will  be  given  the  opportunity  to 
approve  or  disapprove  the  use  of  its 
securities  for  options  purposes. 

NASDAQ  Options  Automated  Execution 
System  (NOAESj 

The  Association's  proposed  Options 
Program  will  provide  for  the  automatic 
execution  of  orders  in  stock  options  and 
index  options  as  an  integral  part  of  the 
service.  The  system  will  automatically 
execute  entered  trades  creating  a  "lock- 
in  trade"  by  reporting  the  trade  to 
Options  Price  Reporting  Authority 
( "OPRA")  forwarding  confirmations  to 
both  sides  of  the  execution,  and 
producing  clearing  data  and  forwarding 
such  to  the  Options  Clearing 
Corporation  ("OCC"). 

This  capability  will  be  limited  to  small 
customer  orders  and  will  function  in  a 
manner  which  is  similar  to  the 
Association's  Small  Order  Execution 
System  ("SOES  ").  Additionally,  a  new 
transaction,  the  Order  Confirmation 
Transaction,  will  permit  trades  which 
are  not  automatically  executed  to  be 
captured  by  the  system.  When  this  type 
of  transaction  is  entered  into  the  system 
and  the  entry  is  accepted  by  the  contra- 
party,  both  parties  will  have  the 
advantage  of  a  "lockedin  trade  "  and 
the  reporting  features  of  the  automatic 
execution  system.  The  following  section 
describes,  in  general  terms,  features  of 
the  NASDAQ  Options  Automatic 
Execution  System. 

The  NASDAQ  Options  Automatic 
Execution  System  will  automatically 
execute  orders  in  NASDAQ  stock  and 
index  options.  The  system  will  permit 
the  execution  of  orders  initidlly  for  up  to 
three  contracts  in  any  NASDAQ  stock 
or  index  option. 

Participation  in  NOAFS  will  be 
nuindatory  for  all  options  market 
markers.  Therefore,  all  NASDAQ 
options  quotations  displayed  will  reflect 
prices  at  which  automatic  executions 
may  be  effected.  The  automatic 
execution  system  will  be  able  to 
automatically  execute  transactions  at 
the  "best"  displayed  NASDAQ  option 
bid  or  offer. 

NOAES  m.irket  makers  will  be  able  to 
enter  "exposure  limits"  on  an  individual 
security  basis.  This  will  allow  a  firm  to 
specify  the  maximum  number  of 
contracts  that  the  firm  will  be  willing  to 
have  bought  and  sold  in  an  option  via 
automatic  executions.  The  exposure 
linuls  for  the  buy  side  and  for  the  sell 
side  may  be  changed  by  the  market 
maker  on-line  during  the  day  via  an 
entry  similar  to  a  quote  update  entry. 
These  exposure  limits  will  not  be 
displayed  on  bid/ask  responses  but  will 
be  available  to  the  market  maker  each 
time  he  updates  his  quote  and  may  also 


be  obtained  at  any  time  by  separate 
inquiry.  Any  NOAES  market  maker 
whose  quotes  are  displayed  must  accept 
at  least  one  automatic  execution  for  up 
to  three  contracts  at  his  stated  quotation 
if  such  quotation  is  the  best  quotation  in 
the  system. 

when  a  market  maker's  exposure 
limit  is  exhausted,  the  market  maker's 
quotations  *vill  be  deleted  from  NOAES. 
However,  the  market  maker's  symbol 
identification  will  continue  to  be 
displayed. 

NOAES  automatic  executions  will 
have  a  maximum  size  limit  of  three 
contracts.  However,  larger  transactions 
will  be  effected  via  OCT's  and  still  be 
locked  in  the  system.  Therefore,  the 
system  will  accommodate  both  large 
and  small  orders. 

With  respect  to  automatic  executions, 
the  system  will  execute  each  NOAES 
order  against  only  one  market  maker. 
Any  order  entered  in  NOAES  equal  to  or 
less  than  three  contracts  will  be 
automatically  executed  against  an 
active  NOAES  market  maker  at  the  best 
NOAES  price. 

To  assure  that  orders  up  to  three 
contracts  may  be  executed  in  their 
entirety  against  a  single  market  maker 
at  the  best  displayed  price,  market 
makers  whose  exposure  limits  are  less 
than  three  contracts,  but  greater  than 
zero,  will  be  obligated  to  execute  one 
additional  order  for  contracts  prior  to 
having  their  quotations  deleted  from 
NOAES. 

In  the  event  that  thre  is  only  one 
market  maker  at  the  best  NOAES  bid  or 
offer  and  such  market  maker's  exposure 
limit  is  exhausted,  the  next  best 
remaining  quotation  will  automatically 
become  the  new  best  bid  or  offer  for 
purposes  of  automatic  executions. 

In  the  event  all  market  makers' 
exposure  limits  in  a  particular  option  are 
exhausted,  the  NOAES  system  will 
display  the  bid  and  offer  of  the  last 
market  maker  whose  exposure  limit  was 
exhausted  and  automatic  executions 
will  continue  on  a  rotating  basis  among 
o// registered  markdt  makers  in  the 
option  at  that  price  until  new  quotations 
and/or  exposure  limits  are  entered  into 
NOAES  by  affected  market  makers. 

The  NOAES  will  permit  the  entry  of 
orders  that  are  preferenced  or  non- 
preferenced.  Orders  entered  without  a 
preferenced  market  maker  will  be 
executed  at  the  NOAES  best  price  on  a 
rotating  basis  with  market  makers 
whose  exposure  limits  have  not  been 
exhausted.  A  preferenced  order  will  be 
executed  against  the  preferenced  market 
maker  if  his  quote  is  equal  to  the 
NOAES  best  price  and  he  has  a 
sufficient  exposure  limit  to  fill  the  order. 
If  the  preferenced  order  cannot  be 


executed  against  the  preferenced  market 
maker,  the  system  will  execute  against 
the  next  market  maker  in  the  rotation  at 
the  best  NOAES  price. 

The  Order  Confirmation  Transaction 
will  allow  an  order  entry  firm  to  contact 
a  NASDAQ  options  market  maker  via 
telephone  and  negotiate  a  trade  which  is 
not  subject  to  an  automated  execution 
and  then  report  and  lock-in  the  trade 
using  an  OCT  which  is  referred  to  as  a 
Confirmation  Message  ("CM").  The 
order  entry  firm  will  be  required  to  enter 
a  CM  into  the  system  within  two 
minutes.  Fields  will  be  provided  in  the 
CM  to  indicate  information  to  be 
reported  to  the  OPRA  Tape  and  the 
trade  will  be  reported  to  OPRA  upon  the 
entry  of  the  CM.  The  market  maker 
receiving  the  Confirmation  Message  v  ia 
the  system  will  be  given  a  time  limit  in 
which  to  accept  the  message  which  will 
provide  all  the  fields  of  trade 
information  required  to  be  "locked-in" 
for  clearing  purposes.  If  the  message  is 
accepted,  the  transaction  becomes  a 
"locked-in"  trade  to  be  reported  to  OCC 
at  the  end  of  the  trading  day.  In  the 
event  a  member  fails  to  respond  to  a  CM 
message,  such  message  will  be  retained 
in  NOAES  for  reconciliation  at  the  close 
of  the  trading  day. 

A  second  form  of  OCT  called  an 
Internalized  Trade  Transaction  (  "ITT  ") 
will  be  utilized  when  the  order  entry 
firm  executes  its  customers'  order  as  a 
market  maker. 

A  third  type  of  OCT  called  an 
Unsolicited  Order  Transactions  ("UOT") 
may  be  used  by  an  order  entry  firm  to 
direct  an  unsolicited  order  to  a  market 
maker  without  first  contacting  the 
market  maker  by  telephone.  Once  the 
UOT  is  accepted  by  the  market  maker 
via  terminal  entry,  the  trade  will  be 
automatically  reported  and  locked-in  for 
clearing  purposes. 

In  any  event,  only  OCT  messages 
which  are  affirmatively  accepted  will  be 
treated  as  trades  and  reported  to  the 
OCC  as  such.  However,  all  OCT 
messages  entered  into  the  system, 
whether  confirmed  or  unconfirmed,  will 
be  captured  by  the  system. 

The  OCT  will  be  designed  with  a 
cancellation  capability  which  will 
permit  the  firm  entering  an  OCT,  and  the 
firm  accepting  the  trade,  to  "break"  the 
trade  by  mutual  agreement  in  the  event 
an  incorrect  OCT  message  is 
inadvertently  accepted  by  the  contra- 
party.  Such  "broken"  trades  will  also  be 
captured  by  the  system. 

Order  entry  firms  will  be  able  to  enter 
orders  either  for  the^^  firm  or  on  behalf 
of  another  NOAES  approved  member 
firm.  NOAES  will  process  orders 
entered  between  the  hours  of  10;0(J  a.m. 


Federal  Register  /  Vol.  50,  No.  61  /  Friday.  March  29.  1985  /  Notices 


12675 


and  4.00  p.m.  Eastern  Time.  Market 
maker  options  quotations  displayed  in 
the  system  outside  these  operating  hours 
will  include  a  close  indicator.  Once  the 
underlying  security  is  opened,  the 
system  will  begin  accepting  NOAES 
orders. 

Participating  market  makers  having 
the  best  NOAES  price  will  have 
automatic  executions  of  orders 
performed  on  a  market  maker  rotating 
basis  starting  with  the  quotation  having 
the  earliest  time  of  entry.  NOAES  will 
keep  track  of  the  last  NOAES  execution 
in  an  option  and  will  perform  the  next 
automatic  execution  against  the 
following  market  maker  in  sequence  at 
the  best  NO.AES  price.  Separate  market 
maker  rotations  will  be  maintained  for 
the  buy  side  and  the  sell  side  of  an 
option.  Each  NOAES  automatic 
execution  will  reduce  the  market 
maker's  appropriate  (buy  or  sell) 
exposure  limit  by  the  size  of  the  order. 
As  long  as  the  market  maker's  exposure 
limit  is  greater  than  zero,  the  market 
maker's  quote  will  be  eligible  for  an 
additional  NOAES  execution.  All  orders 
executed  by  NOAES  will  always  be 
executed  against  only  one  market 
maker.  When  a  NOAES  market  maker 
has  an  automatic  execution  which 
causes  his  exposure  limit  to  be  reached, 
then  that  market  maker  will  be  notified 
and  taken  out  of  the  NOAES  rotation. 
Market  maker  identification,  but  not 
quotations,  will  be  displayed  for  market 
makers  who  have  been  taken  out  of 
rotation.  When  the  market  maker  enters 
a  new  exposure  limit  for  the  option  and 
the  market  maker's  quote  is  equal  to  the 
best  NOAES  quote,  the  market  maker 
will  again  be  eligible  to  participate  in 
NOAES  automatic  executions  within 
that  option. 

Order  entry  firms  will  be  permitted  to 
designate  a  "preferenced  market  maker" 
with  each  NOAES  order  The 
preferenced  market  maker  will  have  a 
NOAES  execution  if; 

(a)  The  market  maker's  (|uote  is  the 
best  NOAES  quote,  and, 

(b)  The  market  maker's  exposure  limit 
has  not  been  exhausted. 

Note. — If  the  market  m;ikrr's  exposure  limit 
has  not  tx^pn  rvarhed  snri  the  order  is  et|ual 
to  or  less  thdn  the  "maximum  "  order  size,  the 
order  will  be  automaUciilK  executed.  Thus,  a 
market  mjker  vshose  exposure  limit  has  been 
reduced  lo  one  contract  will  still  be  obligated 
to  execute  one  additional  trade  for  up  to 
three  contracts  prior  lo  being  t.iken  out  of 
rotiition. 

A  prcferencijd  market  maker 
execution  will  not  affect  the  NOAKS 
execution  rotation  wilhm  that  option.  If 
however,  an  order  is  entered  with  a 
preferenced  market  maker  and  that 
order  cannot  be  automaticallv  executed 


against  the  preferenced  market  maker, 
then  a  NOAES  execution  will  be  made 
against  the  next  eligible  market  maker 
in  the  rotation. 

The  execution  of  an  OCT  by  a  market 
maker  will  not  reduce  the  member  s 
exposure  limit  or  affect  his  position 
within  the  NOAES  automatic  execution 
rotation. 

The  NOAES  will  automatically 
forward  trade  data  from  execution 
reports  to  OPRA  for  dissemination  to 
the  distribution  vendors.  In  addition, 
NOAES  executions  and  Order 
Confirmation  Transactions  will  result  in 
"locked-in  "  trades.  As  such,  both  sides 
of  the  execution  will  be  forwarded  to  the 
clearing  facility  for  clearing  purposes. 

NOAES  execution  notices  for 
automatic  executions  and  acceptance 
order  confirmation  messages  will  be 
immediately  forwarded  to  the  order 
entry  firm's  specified  input  device 
(terminal,  computer  interface,  etc.).  In 
addition,  if  the  order  entry  firm  uses  a 
terminal  as  an  input  device,  then  hard 
copy  execution  report  will  also  be 
immediately  forwarded  to  the  order 
entry  firm's  designated  printer. 

Market  makers  will  be  notified  of  a 
NOAES  execution  by  the  immediate 
forwarding  of  an  execution  notice  to  the 
market  maker's  specified  terminal. 
These  execution  notices  will  also 
contain  the  market  maker's  updated 
exposure  limits.  When  their  exposure 
limits  in  a  security  have  been  reached, 
market  makers  will  re<:eive  an 
immediate  notice  via  terminal  and 
printer.  Hard  copy  execution  reports 
will  be  forwarded  to  the  market  maker's 
printer  at  the  end  of  the  trading  day  in 
option/time  sequence.  During  the  day, 
however,  the  market  maker  will  be 
given  the  on-line  ability  to  query  the 
system  to  obtain  data  on  individual 
trades. 

Primary  (Side-by-Side)  Market  Makers. 
Market  Makers  and  Members 

Markets  for  NASDAQ  options  will  be 
maintained  in  a  manner  comparable  to 
the  secondary  markets  for  NASDAQ 
equity  securities.  Market  makers, 
qualified  and  registered  with  the 
Association  specifically  for  NASDAQ 
options,  will  create  and  maintain  over- 
the-counter  markets  in  NASDAQ 
options.  They  will  purchase  and  sell 
(write)  for  their  own  accounts  and 
maintain  inventories  in  the  NASD.^Q 
options  in  which  they  make  a  market. 
Thus,  a  firm  having  a  customer  s  order 
to  buy  or  sell  a  NASDAQ  option, 
whether  acting  as  a  broker  or  dealer, 
will  go  to  a  market  maker  to  make  the 
purchase  or  sale. 

An  essential  element  of  the  NASDAQ 
Options  Program  will  be  the  ability  of 


market  makers  in  underlying  securities 
quoted  on  the  NASDAQ  System  to  make 
markets  simultaneously  in  NASD.'KQ 
options  written  on  those  securities  "The 
Association's  rules  will  impose  specific 
requirements  on  side-by-side  market 
makers  who.  in  addition,  will  be  bound 
by  rules  which  are  applicable  to  all 
members.  Requirements  specific  to  side- 
by-side  market  makers  that  would  be 
added  by  Amendment  .No  3  are  as 
follows: 

•  In  effecting  a  N.ASD-AQ  option 
transaction  with  or  for  a  customer,  a 
side-by-side  market  maker  will  be 
required  to  disclose  such  function  on  the 
confirmation  sent  to  the  customer. 

•  Side-by-side  market  makers  will  be 
subject  to  commitment  and  sanction 
rules  obligating  them  to  continuously 
quote  all  options  in  which  s:de-b\  -side 
markets  are  made. 

•  The  Association  will  continuously 
monitor  the  extent  of  prospective  or 
active  side-by-side  market  makers' 
market  making  activities  in  underlying 
securities.  If  a  side-by-side  market 
maker  accounts  for  more  than  50%  of 
non-block  volume  in  an  underlying 
security  over  a  period  of  time,  or 
otherwise  appears  to  have  a  potentially 
unfair  informational  advantage  in 
options  owing  to  its  market  making 
activity  in  the  underlying  security,  the 
Association  will  review  the  primary 
market  maker's  registration  and,  where 
appropriate,  suspend  such  registration. 

•  Side-by-side  market  makers  must 
demonstrate  the  adequacy  of  their  trade 
reporting  systems  and  procedures  for 
underlying  equities  prior  to  being 
registered  to  make  side-by-side  markets 
in  options  and  underlying  securities. 

The  Association's  plan  will  permit 
side-by-side  market  making  only  by 
members  who  agree  to  be  "primary  " 
market  makers.  Primary  market  makers 
will  be  those  members  who  register  as 
such  with  the  Association  and  agree  to 
be  subject  to  the  commitments  and 
sanctions  rules  and  other  special 
requirements  discussed  herein. 

Primary  market  makers  will  be 
obligated,  upon  undertaking  this 
designation,  to  continuously  quote  all 
options  in  their  primary  markets  through 
the  completion  of  all  expiration  cycles 
which  are  open  for  trading  in  such 
markets  at  the  time  the  member  s 
registration  as  a  primary  market  maker 
becomes  effective.  Such  obligation  will 
also  apply  to  any  new  option  series 
added  in  those  expiration  cycles  during 
the  term  of  the  market  maker's 
commitment  Thus,  a  member  becoming 
a  primary  market  maker  in  XYZ  options 
at  the  expiration  of  the  October  options 
will  be  required  to  remain  in  the  market 
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through  the  expirations  of  ail  January, 
April  and  )uly  XYZ  options,  a  period  of 
approximately  9-months. 

Further,  should  the  primary  market 
maker  elect  to  commence  quotations  in 
options  series  in  a  subsequent 
expiration  cycle,  the  market  maker's 
commitment  to  continuously  quote 
options  will  extend  through  the 
expiration  of  such  options.  This  will 
extend  the  market  maker's  commitment 
for  three  additional  months. 

Thus,  in  the  above-referenced 
example,  if  the  primary  market  maker  in 
XYX  options  commences  quotations  in 
new  October  XYZ  options  upon  the 
commencement  of  trading  in  these 
options  in  January,  the  member  will  be 
obligated  to  quote  all  XYZ  options  in  the 
October  expiration  cycle  until  the  end  of 
that  expiration  cycle,  i.e..  for  a  period  of 
9-months. 

Any  primary  market  maker  failing  to 
abide  by  these  commitments  will  have 
its  market  maker  registration  revoked 
and  will  not  be  permitted  to  re-register 
as  an  options  market  maker  in  such 
options  until  the  expiration  of  both  the 
near  term  expiration  cycle  and  the 
expiration  cycle  which  follows.  Thus,  a 
primary  market  maker  in  XYZ  options 
withdrawing  quotations  from  the 
NASDAQ  System  market  maker  in  XYZ 
options  terminated  and  will  not  be 
permitted  to  re-register  as  a  market 
maker  in  XYZ  options  until  the 
expiration  of  the  January  options. 

In  addition  to  the  above-referenced 
sanctions,  primary  market  makers 
failing  to  abide  by  the  commitment  rules 
could  have  their  market  maker 
registration  in  the  underlying  security 
revoked  for  a  period  of  time,  subject  to 
procedures  which  will  offer  rights  of  due 
process.  In  addition,  prmiray  market 
makers  whose  quotations  are 
withdrawn  during  the  15  business  days 
preceding  the  expiration  of  an  option 
series  may  be  found  in  violation  of 
Article  III.  Section  I  of  the  Association's 
Rules  of  Fair  Practice  which  obligates 
members  to  act  in  accordance  with  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade.  Any 
finding  of  violation  or  imposition  of 
sanctions  will  follow  Association 
procedures  providing  members  with  due 
process  and  rights  of  appeal. 

The  above-referenced  sanctions  will 
apply  for  unexcused  absences  from  the 
NASDAQ  System  or  voluntary 
terminations  by  primary  market  makers. 

Members  who  elect  not  to  become 
primary  market  makers  will  not  be 
permitted  to  make  side-by-side  markets. 
Such  secondary  market  makers  will 
however  be  subject  to  commitment  rules 
obligating  them  to  continuously  quote 
any  option  series  in  which  they 


commence  market  making  through  the 
expiration  of  such  option  series  or  be 
subject  to  findings  of  violations  and 
imposition  of  sanctions. 

Nasdaq  index  option  market  makers 
will  also  be  subject  to  a  commitment 
rule  obligating  them  to  continuously 
quote  all  index  option  series  through 
three  expiration  cycles,  a  period  of  up  to 
three  months  or  be  subject  to  penalties. 

To  assure  that  all  option  market 
makers  maintain  quotations  which  are 
reasonably  related  to  the  prevailing 
market,  the  Association's  options  rules 
contain  quote  spread  and  price 
continuity  parameters  comparable  to 
those  of  the  options  exchanges. 

The  Association's  NASDAQ  Options 
Program  will  provide  for  the 
simultaneous  surveillance  and 
regulation  of  markets  in  both  NASDAQ 
options  and  their  underlying  NASDAQ 
equity  securities.  Through  a 
comprehensive  monitoring  program,  all 
transactions  executed  by  all  side-by- 
side  market  makers,  other  market 
makers,  and  members  in  both  NASDAQ 
options  and  equities  will  be  closely 
surveilled.  Such  will  be  accomplished 
primarily  through  a  side-by-side 
comparison  of  quotation  and  last-sale 
reports  for  both  the  options  and  their 
underlying  securities. 

Other  specialized  rules  have  been 
developed  to  govern  NASDAQ  options 
trading,  not  only  by  side-by-side  market 
makers,  but  also  by  other  market 
makers,  retail  firms  and  their  customers 
as  well.  These  rules,  such  as  position 
and  exercise  limits,  are  comparable  to 
the  standards  presently  applied  to 
options  trading  on  the  various 
exchanges.  They  are  intended  to  prevent 
manipulative  abuses  in  NASDAQ 
options  and  their  underlying  securities 
and  to  assist  in  the  detection  of 
manipulative  activities.  Amendment  No. 
3  would  amend  the  filing  to  reflect 
changes  made  to  these  rules  and 
standards  since  1982. 

NASDAQ  Index  Options 

Amendment  No.  3  contains  rules 
relating  to  NASDAQ  index  options 
including  position  and  exercise  limits, 
definitions,  specification  of  base  index 
value  and  contract  multiplier,  and 
consecutive  monthly  expiration  dates. 

Market  and  Members  Surveillance 

A  key  feature  of  the  NASDAQ 

Options  Program  will  be  the  unified 
surveillance  and  regulation  of  the 
trading  markets  for  both  the  NASDAQ 
options  and  their  underlying  NASDAQ 
equity  securities.  This  simultaneous 
surveillance  and  regulation  will  be 
performed  by  the  Association's  Market 
Surveillance  Section  in  a  manner 


comparable  to  that  in  which  NASDAQ 
equity  securities  are  presently 
surveilled. 

The  locked-in  trade  features  of 
NOAES  will  provide  an  audit  trail  for 
options  transactions  when  NOAES  trade 
data  is  integrated  with  clearing  dat.i. 
Thus,  the  Association  will  be  able  to 
capture  and  analyze  all  trade  data  for 
options  in  addition  to  all  quotations 
changed.  Further  with  the  Small  Order 
Execution  System  ("SOES"),  a 
significant  number  of  transaction  in 
underlying  securities  will  also  be 
captured  by  an  automatic  execution 
system. 

From  quotation  and  last-sale  data  for 
options  and  their  underlying  equity 
securities,  a  series  of  daily  computerized 
reports  will  be  produced  by  the 
NASDAQ  System.  The  information  on 
these  reports  will  be  displayed  in  such  a 
way  as  to  facilitate  the  review  by  a 
market  surveillance  analyst  of  every 
transaction  and/or  quotation  for  an 
option  and  its  underlying  security, 
particularly  those  which  exceed  pre- 
established  parameters. 

In  addition  to  the  reports  produced  in- 
house.  the  Market  Surveillance  Section 
will  receive  for  review  various  reports 
produced  by  OCC  and  the  National 
Securities  Clearing  Corporation  (NSCC). 
From  time  to  time,  it  will  also  receive 
various  reports  from  members 
concerning  options  positions  in  various 
types  of  accounts.  By  means  of  these 
reports,  the  Association  will  have  the 
capability  to  conduct  a  thorough  and 
comprehensive  monitoring  of  trading  in 
both  NASDAQ  options  and  their 
underlying  securities  and  to  perform 
such  surveillance  on  a  comparative 
basis. 

The  comparative  surveillance 
procedures  developed  by  the 
Association  will  aid  in  the  prompt  and 
early  detection  of  fraudulent  activities  in 
a  NASDAQ  option  or  its  underlying 
security.  Because  markets  for  options 
and  underlying  securities  will  be 
integrated,  the  problems  of  inter-market 
surveillance  of  options  and  underlying 
securities  will  be  eliminated. 

As  a  complement  to  its  daily  market 
surveillance  activities,  the  Association's 
field  inspection  program  of  members 
will  be  expanded  to  give  comprehensive 
coverage  to  all  rules,  regulations  and 
procedures  pertaining  to  NASDAQ 
options  trading. 

Trade  Comparison.  Clearing  and 
Settlement 

The  "locl<ed-in  trade"  features  of 
NOAES  and  OCT  will  facilitate  the 
comparison,  clearing  and  settlement  of 
NASDAQ  options  transactions.  Because 


Federal  Register  /  Vol.  50.  No.  61   /  Friciny,  March  29,  1385  /   Notices 


12677 


the  terms  of  automaticdlly  executed 
trades  will  be  captured  on-line  as  trades 
occur  by  the  NOAES,  these  trades  will 
not  be  subject  to  error  and  thus  may  be 
reported  to  OCC  as  compared  trades  at 
the  end  of  the  trading  day.  Similarly, 
OCT  trades,  which  will  be  accepted  and 
confirmed  through  NOAES  will 
constitute  compared  trades  and  will  be 
reported  to  OCC  as  such. 

Exercise  Delivery  and  Payment 

Subject  to  the  rules  of  OCC  and  the 
NASD,  a  NASDAQ  option  contract  will 
be  exercisable  by  its  holder  on  any 
business  day  on  or  before  the  expiration 
date  of  the  option  contract.  An  exercise 
notice  must  be  submitted  to  OCC  by  a 
clearing  member  acting  on  behalf  of  an 
exercising  holder  of  an  unexpired  long 
option  contract.  An  exorcise  notice 
accepted  by  OCC  will  be  assigned  on  a 
random  basis  to  a  clearing  membcr(s) 
maintaining  an  open  short  position  in 
the  series  of  options  involved.  Within 
five  business  days  of  receipt  of  the 
exercise  assignment,  the  clearing 
member,  representing  the  writer,  will  be 
obligated  to  deliver  the  subject 
underlying  securities  or,  cash  of  index 
options,  against  payment  to  the 
exercising  clearing  member. 

Although  the  settlement  of 
transactions  between  exercising  and 
assigned  clearing  members  may  take 
place  directly  between  such  clearing 
members,  OCC  has  est.iblished  certain 
interfaces  with  various  clearing 
corporations  to  handle  the  exercise 
settlement  process. 

Options  Committee  ami  Board  of 
Governors  Oversight 

Subsequent  to  the  commencement  of 
NASDAQ  options  trading,  the  Options 
Committee  together  with  the 
Association's  Board  of  Governors  will 
closely  monitor  the  operation  of  the 
NASDAQ  Options  Program  and  the 
initial  package  of  specialized  options 
rules  as  adopted.  Based  on  such  review 
and  as  deemed  appropriate,  alteration, 
amendment,  supplementation  or 
abrogation  of  certain  rules  will  be  made 
and  filed  with  the  SEC  for  its  approval. 

Summary 

In  summary.  Amendment  No.  3  would 
amend  the  proposed  rule  change  as 
follows: 

(1)  Amend  Section  33  of  Article  III  of 
the  Association's  Rules  for  Fair  Practice, 
to  redefine  "option"  to  clearly  include 
the  various  now  options  products,  such 
as  index  options  and  foreign  currency 
options,  and  to  retain  sufficient 
flijxibility  to  address  new  options 
products  as  they  arise.  The  proposed 
rule  change  achieves  this  purpose  by 


defining  an  "option"  as  any  put,  call, 
staddle  or  other  option  or  privilege 
which  is  a  "security"  as  defined  in 
Section  2(1)  of  the  Securities  Act  of  1933. 
as  amended. 

(2)  Amend  Appendix  E  to  Section  33 
of  the  Association's  Rules  of  Fair 
Practice  to  achieve  several  purposes. 
First,  Amendment  No.  3  seeks  to 
incorporate  six  amendments  to 
Appendix  E  previously  approved  by  the 
Commission.  On  October  22, 1980.  " 
Sections  8  through  22  were  renumbered. 
On  December  7,  1981,  Section  20  was 
amended.  On  December  15, 1981. 
Section  23  was  deleted.  On  July  5.  1983. 
Section  24  was  amended.  On  August  2. 
1983.  Sections  2,  11  and  16  were 
amended.  On  November  30. 1983, 
Sections  3  and  4  were  amended.  Second, 
proposed  amendments  broaden  the 
scope  of  Appendix  E  to  include  index 
options.  Third,  proposed  amendments  to 
Sections  3  and  4  of  Appendix  E  include 
position  and  exercise  limits  for 
NASDAQ  index  options  and  permit  the 
Association  to  establish  tiered  position 
limits  for  NASDAQ  stock  options 
utilizing  criteria  identical  to  those 
proposed  by  other  option  exchanges. 
Fourth,  Section  12  of  Appendix  E  has 
been  amended  to  require  primary 
market  makers  engaged  in  side-by-side 
market  making  to  disclose  that  status  on 
a  confirmation  to  customers.  Fifth,  the 
proposal  establishes  position  and 
exercise  limits  applicable  to  access 
firms  in  exchange  traded  options  and 
members'  transactions  in  conventional 
options, 

(3)  Amend  Article  XVI.  Section  3. 
Schedule  D,  Part  IV  of  the  Association's 
By-Laws  to  achieve  several  purposes. 
First,  definitions  have  been  added  and 
old  definitions  refined  to  reflect  similar 
changes  adopted  in  Appendix  E,  but 
more  importantly  to  provide  greater 
clarity  of  terms,  particularly  with 
respect  to  systems  to  be  utilized  by 
NOAES  participants  to  effect  report  and 
clear  NASDAQ  stock  and  index  option 
transactions.  Second,  Section  13  which 
states  qualifications  for  authorized 
underlying  securities  has  been  rewritten 
to  reflect  existing  exchange  criteria  and 
to  limit  eligibility  to  NASDAQ/NMS 
securities.  Third,  the  proposal  provides 
for  issuer  approval  of  options  trading  on 
each  underlying  security.  Fourth,  the 
proposal  adopts  multiple  categories  of 
registered  NASDAQ  options  market 
makers  and  establishes  commitment 
rules  for  all  market  makers.  "Primary 
Market  Makers"  status  requires 
demonstrated  adequacy  of  trade 
reporting  systems,  and  procedures  in 
equity  transactions  and  requires  a 
continuing  monitoring  of  the  market 
maker's  activity  in  the  underlying  equity 


to  assure  that  the  market  maker  does 
not  possess  an  unfair  informational 
advantage.  Fifth,  the  proposed  rules  for 
NASD.AQ  index  options  includes 
consecutive  monthly  expiration  dates 
and  clarifies  index  option  contract 
specifications.  Sixth,  primary  market 
makers  are  required  to  meet  certain 
quote  spreads  and  price  continuity 
parameters  co.Tipurable  to  those  of  other 
options  exchanges.  Seventh, 
participation  in  an  automatic  execution 
system  that  will  generate  contra-broker 
confirmalions.  trade  reports  and 
clearing  information,  is  mandatory  for 
orders  of  limited  size  and  for  agency 
orders  of  limited  size.  In  addition,  the 
proposal  includes  systems  for  reporting 
and  capturing  all  other  options 
transactions  for  trade  reporting,  clearing 
and  surveillance  purposes.  These 
locked-in  trade  features,  together  with 
the  NASD's  ability  to  capture  and  retain 
all  quotations  entered  into  the  system, 
will  create  a  complete  record  of  all 
.N.'XSDAQ  options  transdctions. 
permitting  the  N/XSD  to  compare 
transaction  reports  with  market  maker 
quotation  changes  to  determine  if 
abuses  have  occurred.  To  complement 
its  sur\eil!ance  of  the  N.'^SDAQ 
OITIONS  PROGRAM,  the  NASD  will 
implement  an  audit  trail  for  underlying 
equities  which  will  result  in  automated 
surveillance  reports  to  readily  detect 
stock/options  abuses. 

II.  Self  Regulatory  Organization's 
Statement  Regarding  the  Proposed 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  amended  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
places  specified  in  Item  IV'  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  [A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  the  Purpose  of  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

1.  Statutory  Basis.  Section  15A  of  the 
Securities  Exchange  Act  of  1934 
provides,  pursuant  to  subsection  (b)(2), 
that  an  association  of  brokers  and 
dealers  shall  not  be  registered  as  a 
national  securities  association  unless 
the  Commission  determines  that  its  rules 
provide  it  with  the  capacity  to  carry  out 
the  purposes  of  the  Act,  to  enforce 
compliance  with  the  Act  by  its  members 


12678 


I 

Federal  Register  /  Vol.  50.  No.  61  /  Friday.  March  29.  1985  /  Notices 


and  persons  associated  with  its 
members,  and  the  rules  and  regulations 
thereunder,  and  to  protect  investors  aad 
the  public  interest.  Further,  the 
Commission  must  determine  pursuant  to 
subsection  (b)(6)  that  the  rules  of  the 
Association  are  designed  to  prevent 
fra'udnlent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  in  general  to 
protect  investors  and  the  public  interest. 
Finally,  the  Rules  of  the  Association  are 
required  by  subsection  {b)(7)  to  provide 
that  its  members  and  persons  associated 
with  its  members  shall  be  appropriately 
disciplined  for  violation  of  any 
provisions  of  the  Act  or  the  rules  and 
regulations  thereunder,  or  the  Rules  of 
the  Association  and  under  subsection 
(h)(1),  by  adjudication  and  the 
subsequent  imposition  of  appropriate 
sanctions.  The  provisions  of  Article  III, 
Section  33  prohibit  a  member  or  a 
person  associated  with  b  member  from 
effecting  transactions  in  options  if  such 
were  inconsistent  with  the  rules, 
regulations  and  procedures  adopted  by 
the  Board  of  Governors.  Under  the 
authority  granted  pursuant  to  Section  33, 
the  Board  had  developed  a  regulatory 
program  of  rules,  regulations  and 
procedures  which  meet  or  exceed 
provisions  of  existing  option  programs 
and  Securities  and  Exchange 
Commission  requirements. 

The  amended  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(b)(2),  15A(b)(6)  and  15A(b)(7)  of  the 
Act  in  providing  a  system  of  regulation 
for  trading  in  NASDAQ  stock  and  index 
options. 

2.  Purpose.  The  purpose  of  the 
proposed  rule  change  and  Amendment 
No.  3  thereto  is  to  establish  a  program 
for  the  quotation  display  of  put  and  call 
options  on  certain  designated  NASDAQ 
securities  and  indices. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  believes  the 
amended  proposed  rule  changes  impose 
no  burden  on  competition.  Rather,  by 
introducing  stock  and  index  options 
trading  to  the  NASDAQ  market,  the 
Association  believes  that  it  is  enhancing 
competition  among  members  in  a 
manner  entirely  consistent  with  the 
purposes  of  the  Securities  Exchange  Act 
of  1934.  as  amended. 

The  Association's  position  in  this 
regard  was  set  forth  in  he  December  22, 
1983  submission  to  the  Commission  and 
in  the  response  to  Securities  and 
Exchange  Commission  Release  No.  34- 
20853,  dated  April  12. 1984. 


C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received  with  respect  to  the  proposed 
changes  contained  in  Amendment  No.  3. 
However,  numerous  comments  were 
received  in  response  to  Securities  and 
Exchange  Commission  Release  No.  34- 
20853,  dated  April  12, 1984,  to  which  the 
Association  has  responded. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commisson  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (1) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (2) 
as  to  which  the  self-regulatory 
organization  consents  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

R  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20649.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C,  522  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned,  self- 
regulatory  organization  located  at  1735 
K  Street.  N.W..  Washington,  DC  20006. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  19,  1985. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  March  25, 1985. 

lohn  Wheeler,  ■ 

Secretary.  | 

(FR  Doc.  85-7528  Filed  3-28-85;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Delegation  of  Authority  No.  23] 

Delegation  of  Authority  to  the 
Inspector  General 

Delegation  of  authority  No.  23  is 
hereby  made  to  effect  a  delegation  of 
investigative  authority  to  the  position  of 
the  Inspector  General,  which  authority 
is  properly  related  to  the  functions  of  the 
Office  of  Inspector  General  and  will 
further  the  purposes  of  the  Inspector 
General  Act: 

I.  Pursuant  to  the  authority  vested  in 
the  Administrator  by  the  Small  Business 
Act,  72  Stat.  384,  as  amended,  the  Small 
Business  Investment  Act  of  1958.  72  Stat. 
689,  as  amended,  and  pursuant  to 
section  9(a)(2)  of  the  Inspector  General 
Act  of  1978,  91  Stat.  1101.  there  is  hereby 
delegated  to  the  Inspector  General: 

A.  Investigation  Authority:  Small 
Business  Act 

The  authority  to  administer  oaths  and 
affirmations  in  the  course  of  any 
investigation  deemed  necessary  by  the 
Inspector  General  to  determine  whether 
a  recipient  of  oi  participant  in  any 
assistance  under  the  Small  Business  Act 
or  any  other  person  has  engaged  or  is 
about  to  engage  in  any  acts  or  practices 
which  constitute  or  will  constitute  a 
violation  of  any  provision  of  that  Act.  or 
of  any  rule,  regulation  or  order  issued 
thereunder,  which  authority  is  conferred 
on  the  Administration  by  §  5(b)(ll)  of 
the  Small  Business  Act.  15  U.S.C. 
634(b)(ll). 

B.  Investigation  Authority:  Small 
Business  Investment  Act 

The  authority  to  administer  oaths  and 
affirmations  in  the  course  of  any 
investigation  deemed  necessary  by  the 
Inspector  General  to  determine  whether 
a  licensee  or  any  other  person  has 
engaged  or  is  about  to  engage  in  any 
acts  or  practices  which  constitute  or  will 
constitute  a  violation  of  the  Small 
Business  Investment  Act  of  1958,  or  of 
any  rule,  regulation  or  order  issued 
under  that  Act,  which  authority  is 
conferred  on  the  Administration  by 
§  310(a)  of  the  Small  Business 
Investment  Act  of  1958, 15  U.S.C. 
687b(a). 

II.  The  authority  delegated  herein  may 
be  redelegated. 

Dated:  March  20.  1985. 
James  C.  Sanders. 

Administrator. 

[FR  Doc.  85-7551  Filed  3-28-85;  8:45  am] 
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[UcenM  No.  09/09-0276] 

Cal  Fed  Venture  Capital  Corp.; 
Surrender  of  Ucense 

Notice  is  hereby  given  that  Cal  Fed 
Venture  Capital  Corp.,  5670  Wilshire 
Boulevard,  Suite  1875,  Los  Angeles, 
California  90036  has  surrendered  its 
License  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Cal  Fed  Venture 
Capital  Corp.  was  licensed  by  the  Small 
Business  Administration  on  December 
12. 1980. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
vvfas  accepted  on  March  20, 1985,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.001,  Small  Business 
Investment  Companies) 
Dated:  March  22.  1985. 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

[PR  Doc.  85-7557  Filed  3-28-85;  8:45  am] 
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(Llcens*  No.  10/10  5183] 

Eastpac,  Inc.;  Surrender  of  License 

Notice  is  hereby  given  that  Eastpac, 
Inc.,  1940  116th  Avenue,  NE.,  Bellevue, 
Washington  98004  has  surrendered  its 
license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Eastpac,  Inc.  was 
licensed  by  the  Small  Business 
Administration  on  October  13. 1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  March  19. 1985.  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.001.  Small  Business 
Investment  Companies) 
Dated:  March  22.  1985. 

Robert  G.  Lineberr>', 

Deputy  Associate  Administrator  for 
Investment. 

|FR  Doc.  85-7558  Filed  3-28-85:  8:45  am) 

BILLING  CODE  MZS-OI-M 


[Llc«ns«  No.  06/12-0023) 


First  Southern  Capital  Corp.;  Filing  of 
Application  for  Transfer  of  Ownership 
and  Control 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  S  107.601  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.601  (1985))  for 
Transfer  of  Ownership  and  Control  of 
First  Southern  Capital  Corporation 
(Licensee),  6161  Perkins  Road,  Baton 
Rouge.  Louisiana  70808.  a  Federal 
Licensee  under  the  Small  Business 
Investment  Act  of  1958  (The  Act),  as 
amended  (15  U.S.C.  661  et  seq.). 

Pursuant  to  an  agreement  dated 
February  1, 1985,  between  Southfirst 
Corporation  (SFC)  and  John  H.  Crabtree 
(Crabtree),  SFC  will  acquire  100  percent 
of  the  issued  and  outstanding  stock  of 
Crabtree  Investments,  Inc.  (CII). 
presently  owned  by  Crabtree  and 
certain  employee  benefit  plans.  CII 
owns  100  percent  of  the  Licensee.  SFC  is 
a  Louisiana  Corporation  located  at  Post 
Office  Box  3608,  Lafayette,  Louisiana 
70502.  SFC  is  presently  wholly  owned 
by  American  Bank  and  Trust  Co.,  2600 
Johnson  Street,  Lafayette,  Louisana 
70502.  Subsequent  to  the  Transfer  of 
Control  of  CII.  one-third  of  SFC's  stock 
will  be  acquired  by  Charest  Thibaut,  Jr. 

Assuming  consummation  of  the 
proposed  transfer  of  ownership  and 
control,  the  officers  and  directors  of  the 
Licensee  will  be: 

Charest  Thibaut.  Jr..  6161  Perkins  Road. 
Suite  2C,  Baton  Rouge,  Louisiana 
70808— President.  Chief  Executive 
Officer,  General  Counsel  and  Director 
Thomas  E.  Harrison,  American  Bank  & 
Trust  Company.  Operations  Center, 
2600  Johnston  Street.  Lafayette, 
Louisiana  70502 — Vice  President, 
Seceretary  Treasurer  and  Director. 
Kevin  Pickard.  American  Bank  &  Trust 
Company.  Operations  Center.  2600 
Johnston  Street.  Lafayette,  Louisiana 
70502 — Vice  President,  Assistant 
Seceretary  and  Director. 
Don  Woodland,  6161  Perkins  Road. 
Suite  2C,  Baton  Rouge.  Louisiana 
70808— Director 
Crabtree  Investments.  Inc..  6161  Perkins 
Road,  Baton  Rouge.  Louisiana  70808 — 
Investment  Advisor. 

The  Licensee  will  retain  its  corporate 
name  and  location. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  new  owner 
and  management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 


adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transfer  of  ownership  and  control  to  the 
Deputy  Associate  Administrator  for 
Investment.  Small  Business 
Administration.  1441  "L"  Street,  NW., 
Washington,  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Baton  Rouge,  and 
Lafayette.  Louisiana, 


(Catalog  of  Federal  Domestic  Assistance 
F*rogram  .No,  59,011.  Small  Business 
Investment  Companies) 

Dated:March,  22. 1965. 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

[FR  Doc.  85-7554  Filed  3-28-85;  8:45  am) 

BILLING  CODE  tOSS-OI-M 


[Declaration  of  Disaster  L«an  Area  No. 
21851 

Florida;  Declaration  of  Disaster  Loan 
Area 

Dade,  Flagler,  Hernando.  Lake,  Lee, 
Marion.  Orange,  Osceola,  Palm  Beach. 
Polk,  St.  Lucie,  and  Seminole  Counties 
and  the  adjacent  Counties  of  Brevard, 
Broward,  Charlotte,  Citrus,  Collier, 
Hardee,  Hendry,  Highlands. 
Hillsborough,  Indian  River,  Manatee. 
Martin,  Pasco,  Putnam,  St,  Johns. 
Sumter,  and  Volusia  in  the  State  of 
Florida  constitute  a  disaster  area 
because  of  severe  freeze  which  occurred 
on  January  20-21,  1985,  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  May  20. 
1985.  and  for  economic  injury  until  the 
close  of  business  on  December  23,  1985. 
at  the  address  listed  below. 

Disaster  Area  2  Office.  Small  Business 
Administration,  Richard  B,  Russell 
Federal  Bldg,,  75  Spring  St,.  SW.,  Suite 
822,  Atlanta.  GA  30303. 

or  other  locally  announced  locations. 
Interest  rates  are: 


Homeowners  wtn  c'e^Jfi  avaitat>*«  e<sewt>e*-e 
Ho'Tieow^t*"^  witnou!  ced't  avanabte  etsewne^e 
Busjne&ses  wttt'  credit  avaitaote  etsewne^e 
BuS'oesses  wftrxwt  credii  ava>iat>*e  e*»ewf>©fe 
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bie  aid  teiigiojs  O'gaiaanons) 


Percent 

eooo 

<000 
6000 
4000 

4000 

11.125 


i 


12«80 


Federal  Register  /  Vol.  50,  No.  61  /  Friday,  March  29,  1985  /  Notices 


The  number  assigned  to  this  disaster 
is  218507  for  physical  damage  and  for 
economic  injury  the  number  is  629600. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Datf>d  March  21.  1985 
Robert  A.  TumbuU, 
Acling  Administrator. 
|FR  Doc.  8S-7553  Filed  3-28-85;  8:45  am] 

BILLING  CODE  WttS-OI-W 


Pilot  Project  in  the  State  of  Illinois 

agency:  Small  Business  Administration. 
action:  Notice. 

Subject;  Pilot  Project  in  the  State  of 
Illinois. 

summary:  The  Small  Business 
Administration  authorized  a  pilot 
program  that  is  designed  to  increase  the 
access  of  Illinois  small  business  to  fixed 
rate  loans.  This  program  is  fully 
described  in  the  Federal  Register  at  48 
FR  36553  (August  11.  1983  and  amended 
at  49  FR  16916  April  20. 1984). 

At  the  request  of  the  local  and 
Regional  SBA  officials  and 
representatives  of  the  Illinois 
Department  of  Commerce  and 
Community  Affairs.  SBA  will  extend  the 
pilot  program  in  the  State  of  Illinois  until 
March  31.  1986. 

FOR  FXIRTHER  INFORMATION  CONTACT: 

lames  VV.  Hammersley,  Financial 
Economist.  Small  Business 
Administration.  Room  800.  1441  L  St. 
NW.  Washington.  D.C.  20516  (202-653- 
5954). 

(Cat.ilog  of  Federal  Domestic  Assistance 
Progrdms.  59  012.  Small  Business  Loans) 

Dated  March  21.  1985. 
lames  C.  Sanders, 
Ailtvinistrator 
|FR  Due.  85-7559  Filed  3-28-85;  8:45  am) 

BILLING  COOE  MJS-OI-W 


(Proposed  License  No.  06/06-0288] 

Wesbanc  Ventures,  Ltd.;  Application 
for  License  To  Operate  as  a  Small 
Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  as  section  301(c)  of 
the  Small  Business  Investment  Act  of 
1958.  as  amended  (15  U.S.C.  661  et  seq.) 
has  been  filed  by  Wesbanc  Ventures, 
Ltd.  with  the  Small  Business 
Administration  (SBA)  pursuant  to  13 
CFR  107.102  (1985). 

The  officers,  directors  and  owners  of 
the  applicant  are  as  follows: 

Nytex  Ventures.  Inc..  806  Wycliffe  Drive. 
Houston.  Texas  77079 — Corporate  General 
Partner 


Officers  of  Nytex:  Stuart  Schube — President 
&  Treasurer:  Priscilla  Schube — Vice 
President;  Frances  L.  Zweibach — Secretary 
&  Assistant  Treasurer 

Management  and  Control  of  Wesbanc 
Ventures.  Ltd. 

Name,  Title/Relatiorship.  and  Ownership 

James  M.  Windham.  663  Thistlewood. 
Houston.  TX  77079;  Member/Board  of 
Advisors.  Member/Invest.  Committee; 

2.9970% 
Brian  K.  Delaney.  12219  Pebblebrook. 

Houston.  TX  77074;  Member/Board  of 

Advisors.  Member/Invest.  Committee; 

2.5974% 
George  H.  Armislead.  Jr..  11746  Wickchester. 

Houston.  TX  77073;  Member/Invest. 

Committee;  2.3976% 
David  Brown.  4  Still  Forest  Dr..  Houston,  TX 

77024;  Member-Invest.  Committee:  None 
David  Pasternack.  10911  Kirwick.  Houston. 

TX  77024;  Member-Invest.  Committee; 

NoRe 
E.  H.  Batey,  3305  Graybuck  Rd..  Auston.  TX 

78748;  Member-Invest.  Committee;  None 
Dr.  Jake  Lebeaux.  11434  Calico  Lane. 

Houston.  TX  77024;  Member/Invest. 

Committee;  None 
A.  Bohsaii.  2  Clamore  Court.  Houston.  TX 

77024;  Member-Invest.  Committee:  None 
Stuart  Schube.  806  Wyclkiffe  Dr..  Houston. 

TX  77079:  Individual  General  Partner, 

Member/Board  of  Advisors.  Member/ 

Invest.  Committee;  .25% 
Western  Bancorporation,  Inc.,  5433 

Westheimer  at  Alabama.  Houston.  TX 

77056:  Limited  Partner  (Class  A);  79.92% 
O.R.  Lababedi,  Monte  Carlo  Star  Building. 

Apt.  154.  Monaco:  Limited  Partner  (Class 

A);  None;  61.38%  (by  attribution) 
S.R.  Lababedi.  Le  Pen  Pentu,  Chemin  Des 

Cystes.  ViUe  France  /s/  Mer  06230;  Limited 

Partner  (Class  A);  None;  15.34%  (by 

attribution)  j 

The  Applicant,  a  Texas  Limited 
Partnership,  with  its  principal  place  of 
business  at  2401  Fountainview.  Suite 
950,  Houston,  Texas  77057.  will  begin 
operations  with  S2.550.000  in  Partnership 
capital. 

The  applicant  will  conduct  its 
activities  principally  in  the  State  of 
Texas. 

As  a  small  business  investment 
company  under  section  301(c)  of  the  Act. 
the  applicant  has  been  organized  and 
chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  pit)posed  new  owners 
and  management,  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Act 
and  Regulations. 


Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
applicant  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  1441  "L" 
Street,  N.W..  Washington,  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Houston,  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  March  22.  1985. 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

[FR  Doc.  85-7555  Filed  3-28-85;  8:45  am] 

BILLING  COOE  Mns-Ol-M 


Small  Business  Investment  Co.; 
Maximum  Annual  Cost  of  Money  to 
Small  Business  Concerns 

13  CFR  107.302  (a)  and  (b)  limit  the 
maximum  annual  Cost  of  Money  (as 
defined  in  13  CFR  107.3)  that  may  be 
imposed  upon  a  Small  Concern  in 
connection  with  Financing  by  means  of 
Loans  or  through  the  purchase  of  Debt 
Securities.  The  cited  regulation 
incorporates  the  term  "FFB  Rate",  which 
is  defined  elsewhere  in  13  CFR  107.3  in 
terms  that  require  SBA  to  publish,  from 
time  to  time,  the  rate  charged  by  the 
Federal  Financing  Bank  on  ten-year 
debentures  sold  by  Licensees  to  the 
Bank.  Notice  of  this  rate  is  generally 
published  each  month. 

Accordingly,  licensees  are  hereby 
notified  that  effective  April  1.  1985,  and 
until  further  notice,  the  FFB  Rate  to  be 
used  for  computation  of  maximum  cost 
of  money  pursuant  to  13  CFR  107.302  (a) 
and  (b)  is  12.145  percent  per  annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing  ar 
interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  section  308(i)  of  the  Small 
Business  Investment  Act,  as  amended 
by  section  524  of  Pub.  L.  96  221,  March 
31,  1980  (94  State.  161),  to  that  law's 
Federal  override  of  State  usury  ceilings, 
and  to  its  forfeiture  and  penalty 
provisions. 

Dated  March  21,  1985. 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

[FR  Doc.  85-7556  Filed  3-28-85:  8:45  am] 

BILLING  COOE  S02S-01-M 
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DEPARTMENT  OF  STATE 

(Public  Notice  934) 

Privacy  Act  of  1974;  New  System  of 
Records 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to 
establish  a  new  system  of  records 
pursuant  to  the  provisions  of  the  Privacy 
Act  of  1974  (5  use.  552a(o))  and  the 
Office  of  Management  and  Budget 
Circular  No.  A-108,  Transmittal 
Memoranda  Nos.  1  and  3.  In  accordance 
with  paragraph  2f  of  Transmittal 
Memorandiim  No.  3.  the  Department 
requested  OMD  to  grant  a  waiver  of  the 
sixty-day  advance  notice  requirement  in 
view  of  the  top  priority  being  accorded 
to  the  Department's  upgrading  the 
physical  security  of  its  installations  on  a 
worldwide  basis  in  response  to  terrorist 
incidents  and  numerous  specific  security 
threats.  The  Department's  report  was 
filed  with  the  Office  of  Management  and 
Budget  on  March  22.  1985. 

This  new  system  is  entitled  "Security 
Access  Control  Records,  STATE-54." 
The  computerized  access  card-control 
system  replaces  the  current  ID.  card 
system  and  will  be  installed  at 
entrances/exits,  vehicle  ramps, 
restricted  and  other  sensitive  areas 
throughout  the  Main  State  Building  and, 
eventually,  at  all  Department  of  State 
installations  worldwide.  In  addition,  this 
computerized  access  control  system  will 
include  visitors  to  the  Department's 
premises.  Through  the  automation  of  the 
access  records.  Security  Officers  will  be 
able  to  better  manage,  track,  and  control 
access  to  buddings  and  restricted  areas 
under  their  jurisdiction,  thereby 
resulting  in  substantial  savings  and 
significant  improvements  in  the  security 
efficiency  and  effectiveness  of  the 
Department.  All  badged  individuals  who 
have  undergone  or  are  undergoing 
security  clearance,  as  well  as  visitors, 
will  be  the  subjects  of  this  system  of 
records. 

Any  persons  interested  in  commenting 
on  the  new  system  of  records  may  do  so 
by  submitting  comments  in  writing  to 
the  Information  and  Privacy 
Coordinator,  Foreign  Affairs  Information 
Management  Center,  Room  1239, 
Department  of  State.  2201  C  Street,  NW„ 
Washington.  DC.  20520.  Upon  OMB's 
granting  of  the  waiver  of  the  sixty-day 
publication  requirement,  the  Department 
intends  to  implement  the  new  system 
thirty  days  after  publication  of  this 
notice. 

The  proposed  "Security  Access 
Control  System  Records,  STATE-54  " 
will  read  as  set  forth  below. 

For  the  Secielary  of  State. 


Dated:  March  22,  1985, 
Robert  E,  Lamb, 

Assistant  Secretary  for  Administration. 

STATE-54 
SYSTEM  NAMC: 

Security  Access  Control  Records. 

SECURITY  classification: 

Unclassified. 

system  locatiom: 

Department  of  State,  22201  C  Street 
NW,.  'Washington.  DC.  20520; 
Department  of  State  domestic  annexes, 
field  offices,  and  missions:  United  States 
ebmassies.  consulates,  and  missions 
overseas. 

categories  of  individuals  covered  by  the 

SYSTEM: 

Full-time  permanent  employees  of  the 
Department  of  State:  visitors  to  the 
Departinent  of  State  Mam  Building,  to 
its  domestic  annexes,  field  offices, 
missions,  and  to  United  States 
ebmassies,  consulates,  and  missions 
overseas:  and  all  other  individuals 
requiring  access  to  official  Department 
of  State  premises  who  have  undergone 
or  are  undergoing  security  clearance. 

CATEGORIES  OT  RECORDS  IN  THE  SYSTEM: 

For  visitors;  Name,  temporary  badge 
number,  host's  name,  office  symbol, 
room  number,  and  telephone  number: 
for  all  others:  Name,  date  and  place  of 
birth,  home  address,  employer, 
employer's  address,  home  and  office 
telephone  numbers.  Social  Security 
Account  .Number,  specific  areas  and 
times  of  authorized  accessibility,  escort 
authority,  status  and  level  of  security 
clearance,  issuing  agency  and  issue 
date:  and  for  all  individuals:  date  and 
times  of  building  entrance  and  exit. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

22  U  S.C.  Section  2658:  Executive 
Order  10450;  Executive  Order  12356;  and 
Section  5061a)  of  the  Federal  Records 
Act  of  1950.  as  amended  (44  U.S.C. 

3101). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

For  routine  administrative, 
managerial,  and  security  purposes  by 
officials  on  a  need-to-know  basis  in 
order  to:  Better  track,  manage,  and 
control  access  to  buildings  and 
restricted  areas  under  the  jurisdiction  of 
the  Department  of  State;  to  determine 
the  status  of  individuals  entering 
Department  of  State  premises;  and  to 
provide  data  requisite  to  investigations 
and  security  reports.  The  principal  users 
of  this  information  outside  the 


Department  of  State  are:  Department  of 
Treasury;  U.S.  Office  of  Personnel 
Management,  Agency  for  International 
Development;  U.S  Information  .Agency; 
Arms  Control  and  Disarmament  .'Agency; 
U.S.  Secret  Service:  Immigration  and 
Naturalization  Ser\ice  Department  of 
Defense;  Central  Intelligence  Agency; 
Department  of  justice:  National  Security 
Agency:  Drug  Enforcement 
Administration;  any  other  Federal,  slate. 
or  municipal  law  enforcement  agency 
for  law  enforcement  purposes:  any  other 
agency  or  Department  of  the  Federal 
government  pursuant  to  statutor\ 
intelligence  responsibilities  or  other 
lawful  purposes;  and  an\  other  agency 
or  Department  of  the  Executive  Branch 
ha\ ing  oversight  or  review  authority 
with  regard  to  investigative 
responsibilities.  Also  see  the  "Routine 
Uses"  paragraph  of  the  Prefatory 
Statement  published  m  the  Federal 
Register  (42  PR  49699.  September  27, 
1977). 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCCSSINO,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy,  computer  media. 

retrievability: 

By  individual  name,  badge  number, 
and  Social  Security  Accot  .Number  {for 
others  than  visitors),  as  well  as  by  each 
"category  of  record  in  the  system." 

SAFEGUARD: 

All  employees  of  the  Department  of 
State  ha\'e  undergone  a  background 
security  investigation.  .Ml  records 
containing  personal  information  are 
maintained  in  secured  file  cabinets  or  in 
restricted  areas,  access  to  which  is 
limited  to  authorized  personnel.  All 
records  containing  personal  information 
on  a  computerized  data  base  are 
accessible  only  through  computer  media 
under  Department  of  State  jurisdiction 
and  placed  in  restricted  areas  access  to 
which  is  limited  to  authorized  personnel. 
Access  to  computerized  files  is 
password-protected  and  under  the  direct 
responsibility  of  the  system  manager. 
The  system  manager  has  the  capability 
of  printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  ad  hoc  monitoring  of  computer 
usage. 

RETENTION  AND  DISPOSAL: 

Computerized  information  on 
individuals  is  maintained  for  a 
maximum  of  three  years  after  date  of 
access.  Hard  copy  computer  listings  and 
reports  are  maintained  for  a  maximum 
of  six  months  after  date  of  creation. 
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SYSTEM  MANQn(S)  AND  AOOHESS: 

Chief,  Domestic  Operations,  Office  of 
Security.  Department  of  State,  2201  C 
Street  NW.,  Washington,  D.C.  20520  for 
Main  State  Building,  domestic  annexes, 
field  offices  and  missions;  Security 
Officers  at  respective  U.S.  embassies, 
consulates,  and  missions  overseas. 

notificahon  pmoceoure: 

Individuals  who  have  reason  to 
believe  the  Security  Access  Control 
System  might  contain  records  pertaining 
to  them  should  write  to  the  Information 
and  Privacy  Coordinator,  Foreign 
Affairs  Information  Management  Center, 
Room  1239,  Department  of  State.  2201  C 
Street  NW.,  Washington,  D.C.  20520.  The 
individual  must  specify  that  he/she 
wishes  the  records  of  the  Security 
Access  Control  System  to  be  checked. 
At  a  minimum,  the  individual  must 
include:  Date  and  place  of  birth;  current 
mailing  address  and  zip  code;  signature; 
and  date(s)  of  access  to  Department  of 
State  installations,  if  possible. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the 
Information  and  Privacy  Coordinator, 
Foreign  Affairs  Information 
Management  Center  (address  above). 

CONTESTING  RECORD  PROCEDURES: 

(See  above). 

RECORD  SOURCE  CATEGORIES: 

The  individual,  Department  of  State 
Security  Records. 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

|FR  Doc.  85-7596  Filed  3-2ft-85;  845  am) 
BILLING  CODE  4710-24-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  25.629-1;  Flutter 
Substantiation  of  Transport  Category 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  .Notice  of  issuance  of  advisory 
circular. 


summary:  This  Notice  announces  the 
issuance  of  Advisory  Circular  (AC) 
25.62&-1,  Flutter  Substantiation  of 
Transport  Category  Airplanes,  which 
provides  guidance  material  concerning 
the  design  requirements  for  transport 
category  airplanes  to  preclude  flutter 
and  other  aeroelastic  phenomena. 


date:  Advisory  Circular  25.629-1  was 
issued  by  the  Transport  Airplane 
Certification  Directorate  in  Seattle. 
Washington,  on  January  4, 1985. 

HOW  TO  OBTAIN  COPIES:  A  copy 
of  AC  25.629-1  may  be  obtained  by 
writing  to  the  U.S.  Department  of 
Transportation,  M-494.3,  Subsequent 
Distribution  Unit,  Washington.  D.C. 
20590. 

Issued  in  Seattle,  Washington,  on  March 
14, 1985. 

Leroy  A.  Keith, 

Manager.  Aircraft  Certification  Division 

Northwest  Mountain  Region. 

(FR  Doc.  85-7462  Filed  3-28-85:  8:45  am] 

BILLING  CODE  4S10-I3-M 

Federal  Highway  Administration 

Supplemental  Environmental  Impact 
Statement:  Weeman  Bridge  to 
WInthrop  City  Park,  Okanogan  County, 
WA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplemental  environmental  impact 
statement  will  be  prepared  for  a 
proposed  highway  project  in  Okanogan 
County,  Washington 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  P.C.  Gregson.  Division 
Administrator,  Federal  Highway 
Administration,  Suite  501,  Evergreen 
Plaza,  711  South  Capital  way,  Olympia, 
Washington  98501,  telephone  (206)  753- 
9413.  Mr.  Clyde  L,  Siemmer,  Project 
Development  Engineer,  Washington 
State  Department  of  Transportation. 
Transportation  Administration  Building. 
Olympia,  Washington  98504,  telephone 
(206)  753-615.-,, 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation,  will  prepare  a 
supplemental  environmental  impact 
statement  (SEIS)  on  a  proposal  for  the 
reconstruction  or  realignment  of  State 
Route  20,  immediately  west  of  Winthrop, 
Washington. 

This  document  will  supplement  the 
Final  Environmental  Impact  Statement 
(FEIS)  titled  Mazama  to  Winthrop, 
approved  August  20, 1973.  The  proposed 
improvement  is  necessary  to  eliminate 
substandard  horizontal  and  vertical 
alignment,  eliminate  roadside  hazards, 
and  improve  safety.  Alternatives  under 
consideration  include:  (1)  Construct 
approximately  seven  miles  of  two-lane 
highway  within  the  existing  highway 


corridor;  and  (2)  Taking  no  action.  A 
public  hearing  will  be  held  during  the 
public  review  period  for  the  draft  SEIS. 
Public  notice  will  be  given  as  to  the  time 
and  place  of  the  public  hearing.  The 
draft  SEIS  will  be  available  for  public 
and  agency  review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  SEIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  (Catalog  of  Federal 
Domestic  Assistance  Program  Number 
20.205,  Highway  Research,  Planning  and 
Construction.  The  provisions  of 
Executive  Order  12372  regarding  state 
and  local  review  of  Federal  and 
Federally  assisted  program  and  projects 
apply  to  this  program.) 

Issued:  March  20, 1985. 
Richard  C.  Schimelfenyg, 

Area  Engineer.  Olympia.  Washington. 
(FR  Doc.  85-7594  Filed  3-28-85;  8:45  am] 

BILLING  CODE  4910-23-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  March  26, 1985, 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  (listed  by  submitting  bureau(s)), 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  Copies  of  these  subtnissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed  under 
each  bureau.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  each  bureau's  listing  and  to 
the  Treasury  Department  Clearance 
Officer,  Room  7221, 1201  Constitution 
Avenue,  NW.,  Washington,  D.C.  20220. 

internal  Revenue  Service 

OMB  Number:  1545-0429 

Form  Number:  IRS  Form  4506 

Type  of  Review:  Reinstatement 

Title:  Request  for  Copy  of  Tax  Forms  or 

Income  Tax  Account  Information 
OMB  Number:  1545-0495 
Form  Number:  IRS  Form  4506-A 
Type  of  Review:  Reinstatement 
Title:  Request  for  Public-Inspection 

Copy  of  Exempt  Organization  Tax 

Return 


Federal  Register  /  Vol.  50.  No.  61   ,'  Frid.iy.  March  29.  1985  /  Notices 


12683 


Clparance  Officrr:  Garnck  Shear. 
(202)  566-^^50.  Room  5571.  lin 
Constitution  Avenue,  \\V,.  Washington 
D.C.  20224. 

0MB  Reviewer:  Milo  Sunderhauf, 
f2n21  39.5-6880.  Office  of  Management 
-ind  Budget.  Room  3208,  New  Executive 
Offii  p  Building,  Washington.  D  C  20503. 

Bureau  of  the  Public  Debt 

UMD  Siiwber:  1535-0013 

Form  Number  PD  104fi 

Type  of  Review:  Extension 

Title:  Application  for  Rehef  on  Ai,(,o.jnt 
of  Loss.  Theft.  Destruction.  Mutiiation 
or  Non-Re-eipt  of  United  States 
Savings  and  Retirement  Seruri'ies 

UMB  Number:  1535-0018 

F(>!\':i  Number:  PD  48H2 

Type  of  Review:  Extension 

Title:  Applictaion  for  United  States 
Savings  Bonds — Scries  EE 
Clearance  Officer.  Peter  Louaesen, 

(202)  376-^P()2.  Bureau  of  the  Public 


Debt.  Room  445.  999  E.  Street.  \W,. 
Washington.  D.C.  20226 

0MB  Reviewer:  Milo  Sunderhauf. 
(2021  395-6880.  Office  of  Management 
and  Budget.  Room  3208.  New  Exeriitive 
Office  Building.  Washmglon   DC  205n:i 
Joseph  F.  Maty. 

Departnienta:  Rtpi.'rts  Mcio^^Hmpn:  O",:  t 
|FR  Doc  85-'564  Filed  3-2S-B4  6  45  hrr/: 
BILLING  CODE  4«10-2«-M 


VETERANS  ADMINISTRATION 

Department  of  Veterans  Benefits; 
Suspension  of  Cost  Studies  Schedule 

AGENCY:  Vefernns  .Administration. 
ACTION:  Notice. 

summary:  A  schedule  of  O.MB  Circular 
A-76  cost  studies  for  the  Department  of 
Veterans  Benefits'  centrahzed 
transcription  activities  was  published  in 


the  Federal  Register  on  August  15.  1984 
(49  FR  32-06).  This  schedule  has  been 
suspended  until  further  notice  berajse 
of  the  guidance  provided  by  the  OMB 
Productivity  Improvement  Program 
mf-m.nrandum.  dated  Septem.ber  2"   1984. 
'0  the  Members  of  the  President  s 
C;i    incil  on  Management  Im.provemeni 

FOfi  FURTHEH  INFORMATION  CONTACT: 

James  C.  Allen.  Chief.  Space  and  Supply 
Management  Division.  Department  of 
Veterans  Benefits  (232Bi,  VA  Central 
Office.  810  Vermont  Avenue.  NW, 
U  ashmgton.  DC  20420.  (202)  389-3255. 

Ddted:  March  2:  IWS 

P\    iiM'L'ion  of  ihe  Administration. 
Everett  Alvarez.  jr„ 
Deputy  Administrator. 

'FR  Doc  8S--548  Filed  3-28-8-   fl  45  am| 
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Sunshine  Act  Meetings 


Federal   Register 
Vol.  50.  No.  61 

Friday.  March  29.  1985 


This   section   of   the   FEDERAL   REGISTER 
contains   notices  of   meetings   published 
under  the   "Government   In   the   Sunshine 
Act"  (Pub.   L  94-409)   5  U  S  C.   552b(e){3) 


CONTENTS 

Item 
Equal  Employment  Opportunity  Com- 
mission    1 

Federal   Deposit   Insurance   Corpora- 
tion    2 

Federal  Reserve  System 3,  4 

Federal  Trade  Commission 5 

Secunties  and  Exchange  Commission .  6 

1 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Monday,  April  8. 1985, 
2.00  p.m.  (eastern  time). 
PLACE:  Clarence  M.  Mitchell,  )r., 
Conference  Room  No.  20O-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  Street.  NW., 
Washington.  D.C.  20507. 
STATUS:  Closed  to  the  public. 
MATTER  TO  BE  CONSIDERED: 
Ch  ised 

1.  Briefing  on  a  Litigation  Matter 

2.  Litigation  Authorization;  GC 
Recommendations 

Note.— Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
F.EOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer,  Executive  Secretariat 
at  (202)  634-6748. 

This  .Notice  Issued  March  27.  1985. 

Dated:  March  27. 1985. 
Cynthia  C.  Matthews, 
E\ecutive  Officer. 

|FR  Doc.  85-7670  Filed  3-27-85;  1:38  pmj 
BiLUNG  coo£  arso-oe-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 


notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday, 
March  25, 1985,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Chairman  William  M,  Isaac,  seconded 
by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Director 
C.T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matters: 

Application  of  Capital  Bank.  North  Bay 
Village,  Florida,  an  insured  State  nonmember 
bank,  for  consent  to  merge,  under  its  charter 
and  title,  with  Central  Bank.  Delray  Beach. 
Florida,  and  for  consent  to  establish  the  sole 
office  of  Central  Bank  as  a  branch  of  the 
resultant  bank. 

Notice  of  acquisition  of  control  (name  and 
location  of  bank  and  name  of  acquiring  party 
authorized  to  be  exempt  from  disclosure 
pursuant  to  the  provisions  of  subsections 
(c)(6).  (c)(8).  and  (c)(9)(A)[ii)  of  the 
"Government  in  the  Sunshine  Act"  (5  U.S.C. 
552b(cj(6).  (c)(8).  and  (c)(9)(A)(ii))). 

Application  of  Sunshine  State  Bank.  South 
Miami.  Florida,  for  reconsideration  of  its 
application  for  consent  to  relocate  its  main 
office  from  6200  Sunset  Drive  to  5975  Sunset 
Drive  within  South  Miami,  Florida. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(6),  {c)(8),  and  (c)(9)(A)(ii) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b  (c)(6).  (c)(8).  and 
(c)(9)(A)(ii). 

Dated:  March  26.  1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
|FR  Doc.  85-7683  Filed  3-27-85;  2:17  pm] 
BILLING  CODE  •714-01-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

April  3,  1985. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW.,  Washington,  D.C.  20551. 

STATUS:  Open. 


MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda:  Because  of  its 
routine  nature,  no  substantive 
discussion  of  the  following  item  is 
anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of 
the  Board  requests  that  the  item  be 
moved  to  the  discussion  agenda. 

1.  Recommendation  by  the  Federal 
Financial  Institutions  Examination  Council 
regarding  supervisory  policy  on  the  sale  of 
U.S.  government  guaranteed  loans  and  sale 
premiums. 

Discussion  Agenda: 

2.  Proposed  1984  Federal  Reserve  priced 
services  financial  performance  annual  report. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Boards  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  D.C.  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated;  March  27. 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board 
[FR  Doc.  85-7633  Filed  3-27-85;  11:08  am) 
BILLING  COOC  6210-01-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:30 
a.m..  Wednesday,  April  3, 1985, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Consideration  of  cost  and  revenue  data 
for  priced  Federal  Reserve  Bank  services. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 


Federal  Register  /  Vol.  50,  No.  61  /  Friday,  Marcn  29.  1985  /  Sunshine  Act  Meetings 


12685 


You  m,i\  c.ill  (202)  452-3207,  beginning 
at  dpproximately  5  p.m.  two  business 
days  before  this  meeting  for  a  recorded 
announcement  of  bunk  and  bank 
holding  company  applications  scheduled 
for  ihe  meeting. 

IJ.i'id:  Mrfich  27,  1985. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

[FR  Doc   85--6:i4  Fil.>d  3-27-B5:  11:08  ami 

BILLING  CODE  6210-01-M 


FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  2:00  p.m..  Thursday. 

April  4,  198,'5. 

PLACE:  Room  532  (open):  Room  540 
(closed);  Federal  Trade  Comim:ss:on 
Building.  6th  Street  and  PennsvKania 
.•\\enije.  NVV.,  Washington,  D.C.  20580. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  Po.'^tions 
)pen  to  public; 


(1)  Oral  Argument  in  Hospital  Corporation 
of  America.  Docket  No.  9161. 

Portions  closed  to  the  public: 

(2)  Executive  Session  to  follow  Oral 
.Argument  in  Hospital  Corporation  of 
America.  Docket  No  9161. 

CONTACT  PERSON  FOR  MORE 

information:  Susan  B.  Tx^r.^r,  Office 

of  Public  Affairs:  (202)  523-1892; 

Recording  Message;  (202)  3806. 

Emily  H.  Rock, 

Secretcr} . 

[FR  Doc  e.=i-:-617  Filed  3-27-85;  10:47  am] 

BILLING  CODE   6'bO-Oi-M 


SECURITIES  AND  EXCHANGE  COMMISSION 
'FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [nO  FF.  10346 

3/:4;85) 

STATUS:  Closed  meeting. 
place:  450  Fif:h  Stre.'t,  N'W., 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  Mcr.daV 
M.irr.h  11    1tJ85. 


CHANGE  IN  THE  MEETING:  .Additional 

Item. 

The  following  additional  item  was 
considered  at  a  closed  meeting  held  on 
Monday.  M.irch  18,  1985,  following  the  2:30 
p,m,  open  meeting. 

Consideration  of  amicus  participation. 

Chairman  Shad  and  Commissioners  Cox, 
Marinaci  so  ..nd  f^eieri  delermined  that 
i„orr.r'-,:ss:or.  DoS:nf  ss  rec..ired  the  above 
change  a.-.d  :h,''  no  Cir^.ir  notice  thereof  was 
possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 

scheduling  of  m;eeting  items  For  fu.'ther 

mform.ation  and  to  ascertain  what,  if 

any,  m.atters  have  been  added,  deleted 

or  postponed,  please  contac*  Da\  ;d 

Wescoe  at  (202)  272-2092, 

)ohn  Wheeler, 

5-  ,  ,-  :...'r\\ 

SUr^h  :5  1985. 

;FR  D  .c  b5-7658  Filed  3-27-85;  1:11  pm] 

BILLING  CODE  8010-«i-M 
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Minimum  Wages  for  Federal  and 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3.  1931.  as  amended  (46  Stat. 
1494.  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labors  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labors 
Orders  9-63.  48  FR  35736  (1983).  and  &- 
84,  49  FR  32473  (1964).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


I 
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General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been^nade  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931,  as  amended  (46  Stat. 
1494,  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR    ' 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prc\  ailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washington,  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

New  General  Wage  Determination 
Decisions 

New  York  NY85-3019 

Modifications  to  General  Wage 
Determination  Decisions 


Mat 
Feb 


lUinots 

IL81-2004 

IL85-5008 _ 

Kansas 

KS84-4026 , 

Minnesota 

MNB4-5015 May 

MN85-S006 Feb 

Ohio 

OH83-5122 Nov 

OH83-5124 Dec 

OH83-5127 Dec 

Pennsylvania: 

PA81-3091 „.__„ Dec 

PA82-301 1 _ ^„ Mar 

PA82-3028 „„ Sept 

PA83-3051 Nov 

PA82-3010 Mar 

PA83-3053 „ Nov 

PA84-3049 _ Dec 

PA84-3042 _ „ Dec 

PA84-3004 Feb 

PA83-3052 Nov 

PA85-301 2 „ Mar 

South  Carolina: .■..,..■,■ „ 

SC64-1018 June 

Texas: 

TX84-4112 Dec 

TX84-4036 May 


13.  1981 
8.  1985 


Apr  27  1984 


25.  1984 
1.  1985 

25  1983 
2  1983 
23.  1983 

28,  1981 
12,  1982 
10,  1982 
25,  1983 
15,  1962 
25  1983 
21  1984 
14,  1984 
17,  1984 
25,  1983 
8.  1985 

22.  1984 

28,  1984 
25.  1984 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  number  of  the  decisions 
being  superseded. 


New  VOfk; 
NY84-3044  (NY85-3018) . 


Dec   7.  1984 


Cancellation  of  General  Wage 
Determination  Decision 

General  Wage  Decision  numbers 
GA80-1062— Bibb  County.  Georgia  and 
MO75-4070  Atchinson,  Doniphan. 
Leavenworth  &  Wyandotte  Cos., 
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Kansas;  And.revv.  Aichir.son,  Buone, 
Buchanan.  Callaway.  Carroll,  Chariton, 
Clay,  Cole,  Cooper,  Franklin, 


Gasconadp,  Hoi!   H( 


lackson. 


Lafayette,  Moniteau,  Montgomery, 
Osage,  Platte,  Ray,  S.ilinc  St.  Charles, 
St.  Louis  &  Warren  Cos,,  Missouri; 
Nemaha  &  Richardson  Cos.,  Nebraska 
are  cancelled.  Agencies  with 


construction  projects  pending  to  which 
the  cancelled  decisions  would  have 
been  applicable  should  utilize  the 
project  determination  procedure  by 
submitting  form  SF-308.  See  Regulations 
Part  1,  29  CFR,  section  1.5.  Contracts  for 
which  bids  have  been  opened  shall  not 
be  affected  by  this  notice.  Also 
consistent  with  29  CFR,  6.6(c)(3)(i),  the 


incorpo'a':;::-  of  ;hf  c 
in  contr.ic  ;  specfu-a!; 
bids  for  v\h;ch  is  with 
the  notice  need  n 


;  o,,ru  ai-f.:Sons 
s.  t.he  opening  of 
ten  no  d,i\s  of 
)e  dffec'ec 


Signed  at  Washington.  D.C.  this  22nd  day 

of  Miirch  iqa.'; 

lame'-  L  \  aim. 
Ass;s!a::t  Adrrtnistrator. 

BILLING  CODE  4$10-;7-M 


SEW  DECISION 


•iODIFTCATIONS    ^. 


STATE:      NW   VOW 
DECISION   NO.     NY85-3019 


COUVTY:      JEITERSON 

DATE:       DATE    OF    PUBLICATION 


lESnirPTION  OR   WORr:    building    (do«»   not    includ*    imal*   faBiily   hori«i   ani 
ip«rCT«r.t«   up   to   «nd   incluSxng  4    »tori«»)  . 


ASBESTOS    WCPJTERS 
BRICKLAYERS 

carpenters 

cemen't  masons 

:rv  wall  finishers 

electricians : 

Elcctr^ciint 

Cable  Splicers 

IRCNVORyiFS,     Etrjct_r«l 

Artw«rp,    pr.il*d«lphia, 
L«r3y,    Wilma,    Champion 
R«r.nr.4tr   of  County 
LABORERS 


1(.21 
16. S4 

14. 7B 

16.  S4 
12.83 

16.00 

16.2$ 


16. IS 
15.85 

11.92 


3.16     LABORERS 
2.21     .MASON    TENDERS 
2. 25  5*  PAINTERS.    Bruih 

•        PLUMBERS    i    PIPEFITTERS 

2.21      ROOFERS 

1.80     SHEET    METAL   WORKERS 

STEAMFITTERS 
2.3e»  TILE    SETTERS 
3.8«     TRUCK    DRIVERS 
2.5  8-  POWER   EQUIPMENT  OPERATORS 


%\ 


3.63 
5.60 
2.20 


B«C)tN5« 
B.Udoiert 

Crane 

TOZKilitl 

Loadart 
Rollcri 
Shcval 


»fi 

M»wf1y 

■ntt 

i 
11.92 

2.20 

,10.03 

12.18 

2.55  1 

IS. 81 

3.02    ! 

15.25 

3.45 

13.-5 

15. Bl 

3.02 

16.54 

2.21 

9.82 

116.91 

4.25*b, 

il6.09 

4.25*b. 

17.98 

16.09 

4.25*b. 

16.09 

4.25*b. 

16.09 

4.25*1>| 

16.91 

4.25*b' 

■.reLDERS   -   Rate    for   craft   to  which  weldinc;    is    incidental. 

Unlisted  classifications  needed   for  work   not    included  within   the   scope  of 
the   classifications    listed  may   be   added   after   award   only   as   provided    in 
the   labor    standards  contract   clauses    (29   CFR,     (a)  il)(ii). 


FOOTNOTES: 

PAID    HOLIDAYS:       A-Sev    Y  „  r «    Cay: 
D-Labor   Day:    E-T.^«nX»givi.-g    La, 


B-.MeT'or  lal  Cay:  C-Independence  Day: 
F  -C".  r  1 8  t.T.a  I  C*  y 


a.  PAID  HOLIDAYS:      B,    D.    and   E,    provided    the  erployee  waa  on   the 
payroll    m  the  calander  w«e<   prtceeding   the  holiday  or  any  day 
of    the  holiday  and   wcrK»    t.-e   day   aftar    the   holiday. 

b.  PAID  HOLIDAYS:      A   through  F,    provided   the   «rployee   hJi  worked 
five  consecutive  wormng   days  before  and   the  wording   day  after 
the  holiday. 


DECISION  NO.IL85-500e  -  Hodi'  2  awe 
(50  FR  5»86  -  February  8,  19S5)  ''°""'' 
Adams,   Bond,   Boone,    Brown,  ,      **"* 

Bureau,  Calhoun,  Carroll,  Cass,! 
Clinton,  DeKalb,  Fulton,  Greene! 
Hancock,  Henderson,  Henry, 
Jersey,  JoDavless,  Knox,  La- 
Salle,  Lee,  Livingston,  Logan,  i 
McDonough,  McLean,  Macoupin, 
Marshall,  Mason,  Menard,  Merceri 
Monroe,   Montgomery,   Morgan,  I 

Ogle,   Pike,    Putnair.,   Randolph, 
Rock   Island,   Schuyler,   Scott, 
Stark,   Stephenson,   Warren, 
Washington,  Whiteside,  Winne- 
bago &  Woodford  Counties, 
Illinois 


I 


I 


CHANCE: 
BOILERMAKERS: 

Area  I 
BRICKUYERS;  CAULKERS jCLEANER; 
POINTERS  &  STONEMASONS: 
Area  9 
Area  16 
CARPENTERS : 
Area  12: 
Carpenter;  Soft  Floor  Layer 
Piledrlverr«n 
CEMENT  MASONS;  PLASTERERS: 
Area  6: 
Cement  Masons 
ELECTRICIANS: 
Area  2 
Area  7 

PLl^MBERS;  PIPEFITTERS  i, 

STEAMFITTERS: 
Area  13 
800FERS : 

Area  2 

■>•:-: 
ELECTRICIANS: 

Area  6 
TRUCK  DRIVERS: 

Area  2 


a*n«flts 


S19.20 


16.39 

15.68 


15.68 
16.16 


16.03 

18.61 
18.36 


19.40 
13.75 


S3. 905 


ADD: 
ELECTRICIA.NS: 
Area  6 

TRUCK  DRU'ERS: 
AREA  DESCRIPTION: 
Area  1: 

Marshall,   Masons,   Stark 
i  Woodford   (NW  corner) 
NOTE:  Truck  Drivers  Area  2 
is  now  included   in  Area   1 


)ECISIO:.'   NO.    IL81-2004 


S17.41     fSl.85* 
I    3.6% 


Hoyny 


■!0D   1? 

(46  FR  leSie-.w.arch  13,  19S1) 
Illinois,  Indiana,  Kentucky 
[Ohio  and  West  Virginia 


Banc 

HMrty 
RatM 


a 

a. 


JO 


I' 

CHANGE ; 
2.il      Area    IV,    Area   V,    and 
Area   VI   within   the 
geographical    jurisdiction] 
3.07       of    the  St.    Paul,    Bock 
3.07        Island,    and   Chicago 
Districts,    Corps  of 
Engineers 
1.50  Leverir.an,    engineer, 

nechanic,    and   boatman 
.25+14%      Oiler  and   helper 
13.25+ 
3.3% 


515.18 
12.39 


$4.00 
4.00 


2.8S 
1.90 


p 

05 


>< 

2 


z 

c 


MODIFICATIONS  P. 


pECl!  tON  NUMBER  MSB4.5Q15  -  HOD, 
7^  ^  2218ii  -  May   25.    1984) 
Aitkit.    Becker.... Wright  and 

Yellow  Medicine  Counties, 

Minnesota 

Omiii 
El4ctTiciaass 
Area  5t 

Sound  Coortamications 
Installtrs   from  Hod. 


Add  I 
Sound   &  Comunicattons 
las  tallars : 
A.l   Axeaa 


#4 


#2 


;$15.30 


FoatnoCtsi 
1 


$.86  + 


atrvice  - 
•ervice  - 
acrvicc   - 

servict  - 
serv'ice 


service  -  5  days'   pd.   vac.t 

service   -    10  days'    pd.   vac; 

11  days'   pd.   vac; 

12  days*    pd.   vac; 

13  days'   pd.  vac; 
1-   days'    pd.    vac. ; 

15  days '  pd,  vac . ; 
lervict  -  lb  days'  pd.  vac; 
service   •    17  days'    pd.    vac. 

New  Year's   D«yt    Memorial 
Labor   Day;    Thanksgiving  , 
Day;  Chriscmas  Day  &  i  Floating  Holiday 
1/2   day  of   sick   leave   for  each   full  month 
of   employment  not   to  excead    6   days    In  a 
calendar  year 


lyx.'i 
2  yrs. 

6  yrs. 

7  yrs. 

8  yrs. 

9  yrs. 

10  yrs 

11  yrs 

12  yrs 

9  paid  holidays: 
Day»  4th  of  July 


DECISION  NUMBER  MN85-50G6  -  MOD 
(50  FR  4837  -  February  I,  i'i'^5} 
Anoka,  Benton.  Carlton,  Carver , 
Cook,  Dakota,  Hennepin, 
Itasca,  Koochiching,  Lake, 
Ramsey,  St.  Louis,  Scott, 
Sherburne,  Stearns,  it 
Washington  Counties.    Minnesoti 

Change  t 

Carpenters;  Mil Iwrights; 
Piledriverraen;  i  Soft  Floor 
Laycrsi 
Building  ConstniCtlon: 
Ares  5t 

Carpenter? 
Area  7: 
Carpenters  6  Soft  Floor 
Layers 
Carpenters;  Piledrivenaen; 
Site  Preparation.  Excavation 
A  Incidental  Paving: 
Area  6 
Area  10 


Ba««c 
Hourly 
natn 


Fhrtft 


lAdd: 
Sound    4  Cocmur.ications 
Installers: 
aU  Areas 


514.93     1$1.10 


14.65     :  2,15 


15.78 
15.78 


15.30 


2.20 
2.20 


.86  +  j 
k  &  1 


vac  .  i 


Footnotes : 
J,    I  yr.'s  service  -  5  days'   pd.   v 
2   yrs.'    service   -    10  days*    pd. 

6  yrs.'    service   -    IL   days'    pd. 

7  yrs.'    service   »    12   days'    pd . 

8  yrs.*    service   -    13  days'    pd. 

9  yrs.'    service   -    I**   days'    pd. 

10  yrs.'    service    -    15    days'    pd.    vac . j 

11  yrs.'    service   •    16   days'    pd.    vac.;    (» 

12  yrs.'    service  -   17  days*   pd.   vac. 

k.  9  paid  holidays)     New  Year's  Day;   Hernorlal 
Day;    wth   of  July;    Labor   Day;    ThanxsjLiving 
Dav ;    Christmas    Day   i    i    Floating    hctioay 

I.    i/i  day  of  sick  leave  for  each  full  racnth 
of  employroent  not  to  exceed  t  days   in  a 
calendar  year 


MODIFICATIONS  P. 


DECISION  NUMBER  OH53-5i:2    -  MOD.   »ll 

(46  FR  53254  -  November  25,  I      sauc 

1983)  !     HoMrty 

Statewide,   Ohio  ■•^^ 


DECISION   NLfMBER   OH53-5127    -    HOD^ 


Change! 
Carpenters;    PiledriverT:*ni 
Area    10 


r r " T '^ T '^''''  *■' '."MP rv  o"-''-5i24 


(-S   FR   56903  -   December   23, 

Adams,   Allen, ...Wood  and 
Wyandot  Counties.   Ohio 


S16.30 


December  2, 


(-6  FR  5*.- 

1983) 
Lucas  County.   Ohio 

Change  t 
Glaziers 

Onlt: 

BricfcU.  er  s ;    '',ii:;.,€   Setters; 

A    S  tonec-asor.s 
Laborers : 
A.  1    C iassi : i: d tions   &  wagt 
i«  :«^ 

Addt 
Brlcit..ave:s:    ''ar-.f    >F:-ers; 

4    S  toner^sz::^  i 

Cocrtercia.    B_i»dir^ 

Resident;*. 
Laborers  ! 
Ccirfnon 
f-.ajtereTs'    Tenders    *    ".ixerj 


$16.14 


17.385 


17.385 
13.0*. 


14.06 

U.30 


S3. 67 


2,72 


3.01 
2.71 


Change 1 
Bricklayers ;    Cau Iker s ; 
Cleaners;   Pointers;  & 
Stonemasons : 

Area   17 
Cenent   Masons : 

Area    1 
Ciaziersi 

Area   8 
Plasterers: 

*rea    1 

•re*     - 


Omiti 
Laborers: 
Area  2 It 
All  Classifications  and 
wage    rat«s 

iAddi 

*  '  c  r  e  I  s  : 
.».:#«    .  .  ; 

CoocQon 

Plasterers*  Tenders  i.  Hlxeri 


517. 3S5 
18.11 
16.14 


18.11 

15.40 
17.60 


S3. 53 
1.05 
2.72 

1.05 

1.96 
1.40 


14.08 
U.30 


a. 
a 

3 

50 

OB 


3.01 
2.71 


w1 


OS 


MODIFICA-'ION!";    P.    4 


DEI  ISION   NO.    PA81-3091    - 


MOI    .     112 
(4<  FR  62761   -   December   28 
1981) 
Greene,    Somerset    fc   Potter 
Counties,    Pennsylvania 


rHlNGE: 


ASSESTOS   U0R!CE?5 

Gteene  fc  Somerset  Cos. 
CA«PENTERS  k  SOFT  FLOOR 
LAtERS 

Pdtter  4  Somerset  Cos. 
ELgCTRICIANS: 

Greene    t   Somerset  Cos. 

GliziERS: 

Gteene  4  Comerset  Cos. 
LA»ORERS: 
Potter   County 
Class    1 
Class   2 
Class    3 
Son>erset   County 
Class   1 
Class   2 
Class    3 
Class   4 
Class    5 
LIBE    CONSTRUCTION: 
Potter  County 
Lineman,    dynamite  man, 
heavy  equipment  operator 

1  inch  truck  operator 

I  ;roundman 
mi;  lwrights 
pl,  sterers: 
Gn  ene  County 
PL!  IMBERS: 

Ri  mainder  of  Greene 

O  lunty 
Sh|eT    metal   WORKERS 

Gteene  i  Somerset  Cos . 
STtAMFITTERS 

Greene  County 
ROOFERS: 

Greene  i   Somerset  Cos. 

TEllRAZZO   WORKERS 

S(merset  County 
TlliE   SETTERS 

G:  eene   i  Somerset  Cos. 


Hvurty 


riKu 


16.10 

14.00 
17.72 

15.73 


13.35 
13.60 
14.15 

11.92 
12.42 
12.52 
12.42 
11.99 


16.29 

11.59 

10.30 
15.22 

14.19 

16.65 
16.49 
16.65 
17.34 
15.10 
14.50 


DECISION  NO.  P.',g;-3C11  - 
MOD,  til 

(47  FR  10963  -  March  12, 
1982) 
Bradford,  Tioqa  &  Union 
Counties,  Pennsylvania 


finK 

Moorty 
RfltM 


CHANGE: 


5.57 


4.335 


3%+ 
3.45 


5.45 


22« 

22% 
22% 

2.86 
2.86 

2.86 
2.86 
2.86 


1.00  + 
3    3/8% 

1.00  + 
3  3/8% 
3    3/8% 

43I1* 

4.04 


4  .69 
4.96 
4.74 
4.10 
5.36 
5.36 


:  ELECTRICIANS: 
j     Townships   o*    E.    Buffalo 
1     Lnion   t   ^^evisijurn    m 
Union  County 

ELEVATOR   CONSTRUCTORS 

ELEVATOR   CONSTRUCTORS 
HELPERS 

ELEVATOR   CONSTRUCTORS 

PROBATIONARY 
IRONWORKERS: 

Structural,  Ornamental 

and  Reinforcina 
Bradford  &  Tio~a  Cos. 


15.65 
15.90 

11.13 

7.95 

14.40 


1.70  + 

3% 
3.29  + 

a+b 

3.29  + 
a+b 


3.10 


DrcisiON  NO.  Kse4-4c:<;.  - 

MOO.  Nc.  5  (49rR  16217- 


April  27,  1984) 

Douqlas,  Jefferson, 
Leavenworth,  Miani  and 
Shawnee  Counties,  Kansas 

CHANGE 


Mowrty 
HctM 


LINE  CONSTRUCTION 
Zone  2 


Lineman 

Cable  Splicers 

Powderman 

Line  Truclt  and  Equipment 
Operator 

Groundman 


IRONWORKERS 


$16 

20 

SI. 00+ 
3-1/2 

17 

02 

1.00+ 
3-1/2 

13 

34 

1.00+ 
3-1/2 

13 

34 

1.00+ 
3-1/2 

9 

71 

1.00+ 
3-1/2 

14.25,     4.25   \ 


MOriTTTrA'^TOVC    t> . 


.XdSION  ?C   PA92-r28  - 


4'   F7»   299-:   -   Sflpt«fc»  10, 
1982. 

EUR,   Fv^nest,   .»tratn  fc  Warren 
Coynties ,    r-^nnr-\  vania 

QBWGE: 

ASBESTOS  WCWXHS 

ElJc  CD'jnc\' 

ftareat   CDanty 
CARPENTERS   k   'SCTT  rjy^?  '^\:VPe 

Elk,   Fbreet  ail  of  .'*>'ear. 

QDunty  eouxpt  K^ane  am 

Bradford  rx^* . 
ELECTRICZWS: 
'  EIX  i  McKaar,  Ccxjit.fM 

'  Elx  Ccxirr:y 

1  F^rcBt   i,  i^arrer,  J^jT'^em 

Elk  k  McKear  Count  im 

LABOR tKS: 

Comnon    liDcrers,    carpenttr 
tender,    sc^ffcld   tuiid«r    for 
tr.isonj,   window  ci««ntr,    from 
stripper   and  incver,    jciffold 
and  aover,    sctffc.d   end    run-) 
wivs,    bullying  EMterla.i 

•      handlers      Lctcing   end    ■.-nioad4 
Ing  ■  ,    cor.crete   plosan,    puod- 
Icc ,   aascn    tender 

Mechanical    tararers    ''power'  [ 

powered  w*iee  '  ^  irrTWi    «rd   wrrl 
worw-llfts,    sweepers    ar.d 

slffiiltr,   mcrtar  r.ixer,    bell 
bottofli  ner,   on    furnaces    and 
stacks,    _'ac»(^afTrr.eT  tj-,, 
concrete   buster,   wagon   drill 
helper,    concrete   sew  operator. 
blaster's   he..per,    drill    run-( 
ner's    helper    (Includes    drill! 
mounted    crucK,    track    or   sLxl  • 
lar)    s.'icetcrs   and   shores, 
vibrator   operatcrs,    pov»r 
tanper   operatcrs,    y»gjR, 
bumer-ci.' ting    trrcf^,    carry- 
•yafcie   purips,    c.'".ain   saw  op,, 
pipe   layers   all  c^terial 
convevcrs   and  elevatcrs, 
signal  man,   wilk   t^-ind 
fork   lift   or   51=^1. ar,   wf.ack- 
«r,    sand  blaster,   nairten-     i 
•nee   man,   west    brick   buggies, 
or   similar,    scaffold   bulldtn 


li.35 


LABORERS:       (CONT'D) 


for  plasttrcrs'  rtgardltts 

of  height,    hod  carrier, 
pU'ter    terder,    fooB  cltan> 
in^  machine   operator,   plast 
cr  appllcating  and/or  punp 
machint  operator,   paving 
breaker,    asphalt    raker, 
lancer,    ber^x    cutting    tool 
gunnite   pcrman,    blacksmith, 
tool   dresser   (cable   tool) 
Blasters,  wagon  drill   opcratoi 
drill    runr.er,    Rjnnite   noitl 
man,    grcjt    sjc^ir.e    operator, 
walk   behind   power   rcller 
and   taapcr,  welder,    drlllar 
(cable  tools) 

Wrecking  Laborers 

Lf\T  CONSTJ^UCriON: 
Lanesran,  DsTarrute  man, 
heavy  equipiTEnt  operators 

K'irKti  trudc  operator 

Qroundnan 

Elk,  Forest  &  VcKean  Cos. 
aOOFERS: 

El3c  and  Ft>rest  Cos. 
S.'IEET  fETAL  1'CR;EKS 

OKIT 

liow  Burner 
jackhaFr*?r  Operator 
Hidi  Burner 
Hicii  Burner  Helner 


15.22 


J7.34 

16.49 


13.45 
13.4^ 
15.2'^ 

14.95 


14 

15 

22°. 

13 

35 

22 : 

16 

29 

1.00+3 

3/8% 

11 

59 

1.00+3 

3/8», 

10 

30 

1.00+3 

3/8- 

43Si. 


4.10 
4.% 


21', 

m 
zcr. 


N9 

to 


z 

o 


n 

cr 


«3 
03 


2 

o 

r.' 

re 


3ECI! 


CKAN  ;E: 


YOD'TCATIOVS    r. 


lOS  NO.  PA83-3051 


«7 


MOD. 

(48  fR  53264   -  November  25 ,j 
198 
FranI 
Pennty 


hmx* 

RDM 


■  «.< 

fffllM 


lin  County, 
Ivania 


ASBE  ;tos  workers 

pain:erS: 
Bru  ih 
Meial,    Letterkenny, 
Hafiilton,    Green.    South 

pton,    Lurcan,    Fanett, 
Shlpensburq,    Townships 
an i   Boroughs,    Washington 
Antrin,    Hamilton,    Gul- 
ford,    Montgomery,    Warren 
Peters,    St.    Thomas   and 
QutLncy,    Chju^bersburg, 
Ti^is. 

CARPENTERS 


17.91  1   2.04 


I 


12.22 

14.00 


1.30 
4.335 


iPECtEION    NO.    PA82-3010    - 

'MOO.     "16 


1(47  FR   9684    -  March   15 
!   1992) 

;cliitton.    Centre,   Hunting- 
'donj  Fulton   t  Mifflin 
Counties,    Pennsylvania 

ICHASGE: 

I 

JASBBSTOS    WORKERS: 

j  Centre,    Huntingdon,    Fultor 

I   and  Mifflin  Counties 

.CARJENTERS    i    SOFT    FLOOR 

LAllERS 
ELEVATOR    CONSTRUCTORS 

ELEVATOR    CONSTRUCTORS 
HElPERS 

ELEVATOR   CONSTRUCTORS 
PR<  IBATIONARV 


17.91 


14.00 
15.90 


70»JR 
50%JR 


2.04 

4.335 

3.29  + 

a+b 

3.29  + 
a+b 


DECISION  NO.    PA83-3053 
^;oD■   tj 


148   FR  53268   -   NoverJoer 
25,    1983) 
Blair  County, 
Pennsylvania 

CHANGE : 


CARPENTERS 


14.00     i4.335 


DECISION   NO.     PA84-3:4J    - 

MOD.     »1 

(49   FR   49825   -    Dece~ter 

21,    1984) 
Luzerne  County, 
Pennsylvania  1 

CHANGE: 


CEMENTS    .VAfONS: 

Pittston,    yatesville, 
Lafin,    Exeter,    Wyoming 
Duryea,    and   Avoca 
PLUMBERS 


16.85 
15.24 


4.45 


MODIFICATION?;  P.  7 


DECISION  NO.  PA8^.3042  - 

MOD.  SO.  r~ 

(-<»  FR  mSSSB  .  Decffflbfr  14, 
l<)8i) 

Bedford,  Cambria,  Cameron, 
Clarion,  Clearfield,  Jeffer- 
son, Crawford  &  Venango 
Counties,  Pennsylvania 

CHANGE  t 

CARPENTERS  &  SOFT  FLOOR  LAYERS 
Zone  1 

ELECTRICIANS 
Zone  2 

DECISION  NO.  PA"..- 3004  . 

MOD.  NO.  ~ 

(»«  FR  6209  -  Februarv  17, 
1984) 

Armstrong,  Beaver,  Butler, 
Fayette,  Indiana,  Washington, 
Allegheny  &  Westmoreland 
Counties,  Pennsylvania 

CHANGE: 


Hewny 

RflM 


>14.00 


-.335 


CARPENTERS 

Zone  2 
ELECTRICIANS 

Zone  2 


DECISION  NO.  PA»3-3Q52 

WOP.  NO.  T" 

(-5  FR  53264  -  November  25, 
1983) 

Lawrence  &  Mercer  Counties, 
Pennsylvania 

CHANGE : 
ELECTRICIANS 


14.00 

17.05 


17.05 


6.71 


ECISION  NO.  PA85-3012 

:0D.  "1 


;0  FR  9568  -  March  8, 
1985) 

Bucks,  Chester,  Delaware, 
.viontgomery  i  Philadelphia 
iCounties,  Pennsylvania 

CHA.NGE: 


LABORERS: 

New  Residential  under 

4  stones; 

To   Read: 
LABORERS: 

Residential   under   4 

stories 


4.335 
6.71 


re 


DECISION  NO.  SC84-1018- 


TT?r!n5828-June  22,1984)  \ 
Statewide  South  Carolina  ', 
Heavy  4  Sewer  i  Water  Line* 
(excluding  Dam  constructioti) 


RatM 


Change: 


Boilermakers 
Tank  Erection/Repair 


S12.96 


3.315 


■< 
2 


X 
CC 
on 


z 

c 

n' 
n 


to 

OS 

u 


MODIFICA"'IO«)S    P.     B 


DHCISION  tTX84-4112-fPD<3 
(49  FR  50557-Deoaitier~2S,  1984) 
Cbllin.Qallas.Oentsn, Ellis, 
Grayson ,  Hood ,  Hvmt ,  Johnson , 
Kaufman, Palo  Pinto, ttckvall, 
Tarrant  fc  Wise  Oos.,  Texas 

OyJGE: 

CBient  Masons: 

Zone  1 

Zone  2 
Painters:  Zone  2 

Brush 

Kail  ccfvering  (except 
ccmnercial  vinyl);  sand- 
blasting, steel  storage 
tanks,  mechanical  drywall, 
finishing  tools 

Steeple  Jack  (radio,  TV 
touers,  sncke  stacks, 
breeching  on  power  plants, 
churney,  water  towers,  flag 
poles  atop  bides,  located 
closer  to  the  edge  of  the 
bldg.  than  the  heiqht  of 

1  the  pole) :  toxic  material 

I  (creosote,  coal  tar  pro- 

'diicts  or  similar  naterials 
injurious  to  the  skm 

POWER  EQUIPWin'  Oper.  -  Zone  1 

I  Gmip  1 

I  Gro<¥  2 

I  Group  3 

I  Group  4 

I  Groi^  S 
ICOfers: 
(3roup  1 
Group  2 


l4cR  ! 


•MMtttS 

$13.15 
13.13 

$2.07 
2.09 

16.31 

1.47 

16.56 

1.47 

17.56 

1.47 

15.65 
14.65 
13.45 
12.25 
11.25 

2.35 

2.35 
2.35 
2.35 
2.35 

12.96 
12.81 

.035 
.035 

f      !    DBHSION  tTX8<-4':3':-MX)»^ 


(49  FB  22;89-May  25,    1984) 
Jefferson  and  OzAnae  Cos, 
'I>exas 

Electricians 


$19.43 


$1,435 

+3* 


Gicup  1:     Tower  Cranes;  all  conventional  cranes,  derricks,  power  operatoi: 

2  dmiB  or  ncre;  piledrivers;  hvrlraulic  crajies  over  50  tor.s. 
Gicup  2:     All  tiack.'Bes;  hydraulic  cranes  -   33  tons  a.Td  c."er 
GrtJup  3:     Wagon  drills:    hydraulic  cranes,    inder   3S  tens;   a3ncret£  p^jr^;    la^iers  cr."er 

foundation  drilling  iiBchines 
Grc'jp  4:     Material  hoists;  boom  truck;  placing  ixxjr:   loaders  1  cu.  yd.   and  xvier:   gradall 
Group  5:     Box  blade;  pneunatic  roller,  self-propelled;   forklifts;   1  drjn  hoist:  winch  trucks; 

ciozers  a-nd  su:ular  type  equifnent 


heist,  nctcr  dri'.'er 


1  yd.; 


STATE:       NEW    YORK 


iDECISI(5N    NO.    SYB5-3018 
Sjpersedea    Decision    Nc 


SVPERSETEAS    rECISIDK 

COUNTIES:        ST.     LAWRENCE;     LEWIS    ( 

JEFFERSON 
DATE:       DATE    OP    PUBLICATION 
■  NYB4-3044    dated   Decenber    ■>.     19?4    :-    i-    TR  47964. 


Descnptior,    of   WorK:      Build 
)    only    (does    not    mcljde    si- 

4    stories    ,    Heavy   Const 
I    Constrjction    Projects. 


onstrjction  in  St. 
am;ly  nomes  and  ap 
-Wlifit  water    .«.. 


Lawrence  i 
1  r  tmen  t  s  jf 
dr . lling; , 


nd  Lewis  Cou 
to  and  incl 
and   gighway 


nties 
uding 


a«n«^  a 


ASBESTOS  WORKERS 
BOILERMAKERS 

BRICKUkYERS;  STONE  |i<ASON  S 
CEMENT  MASONS;  PLASTERERS 
POINTERS:  CAULKERS  I, 
CLEANERS;  MARBLE,  TILE  t 
TERRAZZO  WORKERS: 
Area  1 
Area  2: 
Bricklayers,  Stone 
Masons,  Cement  Masons, 
Plasterers,  Pointers, 
Cauiners  and  Cleaners 
Mar&le,  Tile  (  Terrazzo 
Workers 
Area  3 
CARPENTERS: 
Area  1: 
Carpenters  (Building) 


Hillwrights 

Piladr ivermen 

Carpenters  (Heavy  fc 
Hi^-way) 

Area  2: 

Carpenters  fBuildingj 
Millwr ignts 
Pi ledr ivermen 
Carpenters   Heavy  & 
Hignway 


11.75 
16.54 


14.02 

14.27 

I 

' 14.17 

,  14.97 


I 


CEMEjrr    MASON 

Heavy    & 

Highway! 

Area   1 

Area    2 

Area    3 

ELECTRICIANS: 

Electricians 

CaDle   Splicers 

GLAZIERS: 

Area    1 

Area    : 

Area    3 

13.10 
13.35 

13.25 

14.97 


IS. 01 
14.60 
14.22 

16.00 

16.25 


12.43 

12.75 
13.20 


i3.16 
:3.691 


I  11.21 
'18.16 


15.  38 


13.35      3.85 


3.55 
2.21 


1.7-5 
♦a 

1.775 
♦  a 

1.775 

2.125 

!    *t 

1.775 

1.775 

l.T>S 

2.105 
I     +b 


1.8:-c 
2.20-c 
2.62-c 

2.38* 
3.81 

2.38-> 

3.e« 

.81+C 

.86 

.86 


IRONWORir 
.    Area    1  : 

Class 

Class 

Class 

Area  2: 

.  Clais 
Class 
Class 
Area  3: 

Class 
Class 
Class 

LABORERS 
Class  1 
Class  2 
Class  3 
Class  4 

LABORERS 

way  : 
Class  1 
Class  2 
Class  3 
Class  4 

LINE  CON 
Sjbstat 
at  r  uct J 
cable  1 
mainten 
^ects ; 
install 
tenance 
L  ineina 


a«ftic 


RlUl 


a*n«*'U 


: Build mg)  I 


Heav,    i   High- 


STRl'CTION: 
ions    and    switchinil 
res;    Pipe    type 
natallation    and 
ance    ^obs   or    pro- 
Railroad   catenary 
at  1  on    and    ma  m- 
:    Bonding    o!    rails 
n:    Technician 


16.18 
16.30 
16.43 

14.03  I 
14.155| 
14.28 

15.85 
15.97 
16.10 

11.92 
12.12 
12.32 

12.52 


12.69 
12.89 
13.60 
13.29 


3.63 
;3.63 
I  3.63 
I 

3.62 
3.62 
3.62 


60 
.60 
.60 


2.20 
2.20 
2.20 
2.20 


2.20-d 
2.20*d 
2.20-^d 
2.20+d 


Cable  Splicer 

Groundman    diggi-q    ir.ac^- 
me    operator:     d>-dr.te 


4, 35*e 
•6.  2 


Sroundwan  truck  driver 
tractor  trailer  unit)   1S.08B 


Mobile    eqjipment    opera- 
tor        qroijndman    trjck 
driver:     T^ecnan  :  r 


4 ,  ;^- 

♦  6.2' 


Grouna.T.an 


,10.098 


4.35- 
♦6.25 


4  .    •  ^- 

-  6 .  :  ; 
+6.25 


to 

05 


•»5 

» 


< 
c 


to 


IS 


Page   2 


Page   3 


DECISION    NO.     NY85-3018 


— Mo^-y     ,^,„„ 

LIKE  CONSTRUCTION  CONT'D   i — '""  

Overhead  transmission 
line  work  (where  no  other 
work  is  or  has  been  in- 
volved; Overhead  (  under- 
ground distribution  work: 
Lineman;  Technician 


tantfiti 


16.83      4.35*e 

*6.25% 


Groundman  digging  mach- 
ine operator;  groundman 
dynamite  man 

Groundman  truck  driver 
(tractor  trailer  unit) 

Groundman  mobile  equip- 
ment operator;  ground- 
man truck  driver; 
mechanic 

Groundman 

Overhead  transmission 
line  work  (where  other 
work  is  or  has  been  in- 
Tolved) : 
Lineman;  Technician 

Groundman  digging  mach- 
ine operator;  dynamite 
nan 

Groundman  truck  driver 
(tractor  trailer  unit) 

Mobile  equipment  opera- 
tor; Groundman  truck 
driver;  mechanic 

Groundman 


15.147    4.35*e 
♦6.25% 

14.306    4.35*e 
♦6.25% 


.13.464    4.35^e 

♦6.25% 

■10.098  ,4.35^e 

I  [♦6.25% 


il9.61     !4.35+e 

I  >6.25% 


17.649    4.35^e 
1+6.25% 

16.669  l4.3S+e 

!  +6.25% 


I 


15.688  14.35+e 
(♦6.25% 

10.098  4.35+e 
♦6.25% 


PAINTERS: 
Area  1: 
Painters 

Paperhanging  ,  Spray  cup 
and  Taping 
.   Sandblasting,  Swing 
I   Scaffold,  Boatswain    i 
I   Chai;,  Hanging  Scaffold,! 

Strjctural  Steel       113.18 
Seamless  Floor  Material  112.93 
Area  2:  I 

Brjs^,  Roll.  Seamless 

Floor  Application        12.18   2.55 
Paperhanging,  Paper  Re- 
moval, Wall  Covering, 
Taoir.a  '.2.43   2.55 


12.43  1.81  +  f 
12.93  |.81-*f 


81+f 
81  +  C 


Swing  Stage,  Wir.dou 
Jacks,  Setamcleaninq , 
Hydro-water  t;last  i  ng     12.53  '  2.55 

Bosun  CV.air,  Sa-^dblast- 
ing.  Steel  Pa;-t;-.g 

Spray 
Area  3: 

Brush;  Roll 

Taping 

Spray:  Epoxy  fbrjsh  and 
roll  appl;cat;o- 

Structjral  Sneel 

Swing 

Epoxy  (Spra/  appl. ca- 
tion) 

Boatswain  Chair 

Sandblasting 

Bridge 

Sign 

Repaint  department 
stores,  nursing  homes, 
college  dormitories, 

apartment  complexes  « 
resider.tial  hiah  rises 

Brush  i    Roller 

Taping 

Spray:  Epcxy  i  Speciall 

coatings  brush  i  roll  | 

application 

Epoxy  and  special  coat 

ings  spray  application 

Sandtlastir.q 
j   Boatswain  c.-.a.r 

Swing 
I   Structural  steel 
I   Bridce 

I    Sicn'  ' 

,PLUMBERS  S  ST7.A>«r:TTERS: 
I  Area  1 

Service  ard  repair  ^obs 
I  which  do  not  exceed  ;-. 

the  aggregate  for  ail 

plumbing  and  HVAC  laser 

and/or  materials  tne 

sum  of  $120,000 
Area  2 
POWER  EQUIPMENT  OPERATORS 
(BUILDING  CONSTRL'CTION)  : 


12.88 

2.55 

12.68 

2.55 

12.10  i 

3.25 

12.35 

3.25 

12.60 

3.25 

12.70 

3.25 

12.75 

3.25 

12.80 

3.25 

12.85 

3.25 

12.95 

3.25 

13.30 

3.25 

9.55 

3.25 

1  10.29 

3.25 

10.50 

3.25 

10. 

71 

10 

68 

11 

01 

10 

92 

10 

84 

10 

80 

11 

30 

8 

.12 

3.25 

3.25 
3.35 
3.25 
3.25 

3.25 
3.2  5 

3.25 


15.81   3.02 


Class 
Class 
Class 
Class 
Class 
Class 
Class 


7. 

QS 

;3 

02 

15 

11 

4 

35 

16 

98 

4 

25+g 

16 

09 

4 

2  5+g 

14 

29 

4 

2  5+g 

17 

48 

4 

25*g 

18 

98 

4 

25*g 

17 

.98 

4 

25+g 

18 

.02 

.4 

.25+9 

DECISION  NO.  NY8D-3018 

■  POWER  EQUIPMENT  OPERATORS 
(HEAVY  &  HIGHWAY) 


Howrty 
RllM 


i*n«fiti 


Class  1 

!  15. 

86 

4.25+d 

Class  2 

15 

32 

4.25+d 

Class  3 

13 

79 

4.25+d 

Class  4 

12 

44 

4.25+d 

ROOFERS 

15 

25, 

3.45 

SHEET  METAL  WORKERS 

17 

12, 

5.045+ 
3* 

SPRINKLER  FITTERS 

':  16 

92; 

3.23 

TRUCK  DRIVERS  (Building  - 

Except  Ready-nix) 

1 

Area  1: 

i 

Jobs  of  55,000,000  or 

1 
1 

less: 

I 

Class  1 

J  13 

58 

2.45 

Class  2 

1  13 

.73 

2.45 

Class  3 

i  ^^ 

.78 

2.45 

Class  4 

1  13 

.98 

2.45 

WELDERS  -  Rate  !:r  craft 
to  which  welding  is 
incidental. 


;  anlisted  classifications 
'  needed  for  wor«  not  in- 
cluded within  the  scope 
of  the  classifications 
listed  may  be  added 
:  after  award  only  as 
\   provided  m  t^e  labor 
i  standards  contract 
1  clauses  (29  CFR,  5.5(a) 
'  (1)  (III) 


TRUCK  DRIVERS  (Ready-mix) 
Highway) : 
Area  1: 

Class  1 

Class  2 
TRUCK  DRIVERS  (Heavy  ( 
Highway) ; 


111.05      2.10*h 
10.70    !2.l0*hi 


Area  1 : 

Except  oeaiy-mix: 

Class  : 

13.74  2.20*<J 

Class  2 

13.79  2.20+d 

Class  3 

13.84  2.20*d 

Class  4 

13.99  2.20+d 

Class  5 

11,14  :.20+d 

Area  2: 

Class  1 

13.49  2.45+d 

Class  2 

13.54  2.45*d 

Class  3 

13.59  2.45+d 

Class  4 

13.74  2.45+d 

Class  5 

13.69  2. 45+d 

J' 


O. 

0! 


OS 
en 


P33e 


OECISION  MQ.   NY85-3018 


DECISION  NO.   KY85-3018 


Paqe 


AREA    DESCRIPTIONS 


OS 


FOOTNOTES: 


PAID    HOLIDAYS: 


A-New   Year's  Day;    B-Memorial    Day;    C-Indep«ndece   Day; 
D-Labor   Day;    E-ThanKsgiving   Day;       F-Christitias   Day. 


EPICKLAYERS;    STONE    MASONS:     CEMENT    MASONS-    PLASTERERS;    POINTERS,    CAULKERS 
i    CLEANERS;    MARBLE,    TILE    i    TERRAZZC    riZPJiiki-: 


Area  I 

Area  2 
Area  3 


ST.  LA».RENCE. 

LEWIS   Osceoia,  Lewis,  West  Turin,  Leyde^  a^d  Turin), 

JEFFERSON:  LEWIS   Remainaer  of  County). 


a.  Paid  Holidays:   B,  D  and  E,  provided  the  employee  was  on  trie 
payroll  in  thecalendar  week  preceeding  the  holiday  or  any  day  cf 
the  holiday  week  proceeding  the  holiday  and  works  the  day  after  t.'ie 
hoi iday. 

b.  Paid  Holidays:  C  i  D,  provided  the  employee  works  his  schedjied 
day  before  and  his  scheduled  day  after  the  holiday  and  is  on  the 
payroll  the  week  in  which  the  holiday  falls. 

c.  Pa.cl  Holidays:  B,  C  and  D,  provided  the  employee  has  been  on  the 
payroll  the  week  before  the  holiday  and  works  the  day  £oiiowin9 

I   the  holiday. 

d.  Paid  Holidays:  A  through  F,  provided  the  employee  has  works  the 
working  day  before  the  working  day  afrer  the  holiday. 

e.  Paid  Holidays:   A  through  F  a.na  Washington's  Birthday,  Gooc  Friday, 
and  Election  Day  for  the  President  of  the  United  States  ana 
Election  Day  for  the  Governor  of  New  York  State,  provided  tne 
employee  works  the  day  before  or  the  day  after  the  holiday. 

f.  Paid  Holidays:   B,  C,  D  and  F,  provided  the  employee  works  t.-,e  last 
working  day  prior  to  and  tne  first  worKing  day  following  the 

hol iday. 

g.  Paid  Holidays:   A  through  F,  provided  the  employee  has  worked 
five  consecutive  working  days  before  and  the  working  day  after 
the  holiday. 

Paid  Holidays:   A  through  F,  provided  the  employee  has  worked 
any  of  the  5  working  days  immediately  preceeding  or  any  of  the 
5  workings  days  immediately  following  the  holiday. 


CARPENTERS: 
Area  1:   ST.  LN^'RENCL:  JtFFERSON. 
Area  2:   LEWIS. 

CEMENT  MASONS   HEAVY  »  HiG:HWAY)! 
See  "BRICiaAYERS,  •  etc. 


GLAZIERS: 
See  'PAINTERS  1 


la: :frs. 


IRONWORJ^ERS: 

Area   1:      ST.    LAWRENCE;    LWIS    (North   of    a   line   drawn    from   the   southern 

portion  of    the  Jefferson   County   line   east   to   the   City   of   Ticonderoga) ; 

JEFFERSON    'Antwerp,    Philadelphia,    Leroy,   Wil'a    anc   Champion). 
Area    2;      LE>>IS      Reiriair.der   cf   County). 
Area   3:      JEFFERSON    ■  Rerrai.-.der   of   County). 

PAINTERS: 

Area  I:   ST.  LAWRENCE  Brasher,  La».rer;e,  Hopkintown,  Clifton  and 

Pierceville,  . 
Area  2:      ST.  LAWRENCE   Refalnder  of  County);  JEFFERSON-  LEV:.-   :.»-  =  , 

Croghan,  New  Bren-er.,  Watson,  Greig,  Martinsburg,  Iowv;..e,  Le:r-=;» 

HarriEDurg,  Montague  and  Pir.K.ney'  . 
Area  3:   LEWIS  (Osceoia,  Hign  Mainet,  Lew-t,  T_:;r,  weEt  Turin,  Leyden 

and  Lycnsvillei . 

PLUMBERS  1  STEAMFITTERS: 

Area  1:   LEWIS  'Lewis,  West  Turin,  Leyden  and  Lyonsdale). 

Area  2:   ST.  LAKRENCE;  JEFFERSON;  Li*is  Remainder  of  County). 

TRLCF    D.KIVtPS: 

Area    1:      LEVi'IS    'FicKney,    Harrisbura,    MontaQ^e   ar.c   Oscecli    , 
Area    2:       ST.    LAWRENCE;    JEFFERSON;    LEVIS      Lewis,     t-igh    MarKe:  , 

MartinsDurg,    Lowvilie,    Watsor,    Greig,    T-rin,    west    T-rir.,    Lycrsdale 

and   Leyden: . 

CLASSIFICATION  DESCRIPTIONS 

IRONWORFERS 

Class  1:  Structural,  Reinforcing,  Ornamental,  Machinery  Movers  i 

Riggers,  Podmen,  Fence  Erectors  and  Stone  DerricKmen. 

Class  2:  Sheeter,  P.JCKer-_p. 

Class  3:  Sheerer. 


"r; 
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DF.CTSIQN   NO.    .iWRS-IOlS 


Cllss  1: 


LABORERS  (BUILDING  CONSTRUCTION) 

General  laboterecs;  Tending  of  masons,  plasterers  and  cement 

finishers. 
Clpss  2:   Chain  saw  operators;  Payment  breakers;  Scaffold  builders; 

Mfcrtar  mixers,  Pipelayers,  Gas  buggy,  Vibiator;  Air  or  electric  tool 

t^erators;  Sandblaster  on  construction  clean-up;  Potliners;  Acetylene 

torch  operator  on  demolition  work. 
Class  3:   Rock  Drilling. 
Class  4:   Blasters. 

LABORERS  (HEAVY  t    HIGHWAY  CONSTRUCTION) 


Class  1:   Laborers,  d 

Class  2:   Bull  float 
bootman,  gin  buggy, 
mortar  mixer,  paveme 
generators  for  labor 
pipelayers,  vibrator 
operator  on  asphalt 
diaphram),  noizle  (a 
laborers  on  chain  li 
pusher  type   concre 
tool  operators,  wrec 

Class  3:   All  rock  or 
similar  type,  acetyl 

Class  4:   Blasters,  f 


rill  helpers,  outboard  and  hand  boats. 

chain  saw,  concrete  aggregate,  bin  concrete 
hand  or  inachine  vibrator,  jackhammer,  mason  tender, 
nt  breaker,  handlers  of  ail  steel  rriesh,  srail 
ers'  tools,  installation  of  bridge  drainage  pipe, 

type  rollers,  tamper,  drill  doctor,  tail  or  screw 
paver,  water  pump  operator  fl  1/2  inch  and  single 
sphalt,  gunnite,  seeding  and  sandblasting), 
nk  fence  erection,  rock  splitter  and  power  unit, 
te  saw  and  all  other  gas,  electric,  oil  and  air 
king  laborer. 

drill  machine  operators  (except  quarry  master  and 
ene  torch  operators,  asphalt  raker,  powderiran. 
orm  setters,  stone  cr  granite  curb  setters. 


PCWER  EQUIPMENT  OPERATORS  (BUILDING  CONSTRUCTION) 


(CMI 


Class  1:   Asphalt  and  blacktop  roller;  Automated  concrete  spreader 
or  equivalent);  Automated  fine  grade  machine  (CMI);  Backhoe;  Belt 
placer;   Blacktop  spreader  (such  as  Barter  Greene  and  Blaw  Knox)  ; 
Blacktop  Plant  (automated;;  Blast  or  rotary  drill  (truck  or  cat 
mounted);  Boom  truck;  Catieway;  Caisson  auger;  Carry-all  scraper  (self- 
loading);  Central  Mix  plant  (automated);  Cherry  picker  over  five  (5/ 
ton   capacity;  Compressors;  Pump;  Generator  or  welding  machine  (when 
used  in  a  battery  of  not  more  than  four  (4) ;  Crane,  Crusher-rock; 
Derrick;   Diesel  power  unit;  Dragline;  Dredge;  Dual  drum  paver; 
Elevating  grader   'self-propelled  or  towedi;  Elevator  hoist  -  two  cage; 
Excavator  -  all   purpose  hydraJl  ically  operated;  Fork  lift  (factory 
rating  15  ft.  or   more);  Front  end  loader  (4  c.y.  and  over)  Gradall; 
Grader  (power);  Head   tower  (Saurman  or  equal);  Hoist  (2  or  3  drums); 
Locomotive;   Maintenance  engineer;  Maintenance  welder;  Mine  hoist; 
Mucking  machine   or  mole;  Overhead  crane  fixed  permanent;  Pile  driver; 
Quarry  Master  or   equivalent;  Refrigeration  equipment  -  for  soil 
sratl  izaticn;  Shovel;   Sice  boorr;  Slip  form  paver;  Straddle  buggy  (Ross 
carrier,  lumber   carrieri;  Tractor  drum  belt  type  loader  (Euclid 
loader;:  Trenching  machine   (Digging  capacity  of  over  4  ft.  depth); 
Truck  crane  operator;  Tunnel   shovel;  Vibro  or  sonic  hammer  controls 
(when  not  mounted  in  proximity   to  the  rig  operator) . 


DECISION  NO.  NY85-301R 

POWER  EQUIPMENT  OPERATORS  (CONTINUED) 

Class  2:   "A"  Frame  truck;  Black  top  plant  (non-automatic);  Boring 
machine;  Bulldozer;  Caae  hoist;  Carry-all  scraper;  Central  mix  plant 
(non-automated);  Cherry  picker  five  (5)  tons  and  unoer;  Compressor  (500 
c.f.  and  over,;  Concrete  paver  (single  drum  over  16S';  Concrete  pomp; 
Core  boring  machine;  Drill  rigs-tractor  mcuntec;  Elevator  -  as  a 
material  hoist;  Fork  lift  (factory  rating  less  than  15  ft.);  Front  end 
loader  (under  4  cu.  yds.);  Gunnite  machine;  High  pressure  boiler  !15 
lbs.  and  over);  Hoist   one  drur  ;  Hydraulic  creaking  hammer  (Drop 
hammerl;  Koiman  plant  loader  iscreening  gravel;;  Maintenance  grease 
man;  Mixer  for  staclized  oase  -  self-propelled  (seaman  mixer',;  Monorail 
tr.achme;  Parapet  concrete  cr  paverrent  grinder;  post  hole  digger  (truck 
or  tractor  mounted);  Power  sweeper  'Wayne  or  simiiari;  Pum.p  4"  and 
over;  Pump-crete  or  squeeze-c rete ;  Road  widener  tfront  end  of  grader  cr 
«tl  f -propel  1  ed )  ;  Shell  winder  (motorized,;  Snorkel  (overhead  arr.s:; 
Boiler;  Trenching  machine  'digging  capacity  of  4  ft.  cr  less'  ;  T-gger 
hoist;  Vibro  tam.p;  Well  drill;  Well  point  system  tsubmersibie  pu-Tps 
when  used  in  lieu  of  well-point  systeit;  ;  Winch  (motor  driver,;  Wmch 
cat;  Wmch  tr-ck. 

aass  3:   Compressor  (under  500  cu.  ft.);  Concrete  paver  cr  mixer   _naer 
16S)  ;  Concrete  pavement  spreader  and  fir.isners   not  automatec  : 

12  ft.);  Electric  suDrersifcle  pump  ,4'  and  over  ;  Farr 


h  or 


Class   4;      Quad   9    Bulldozer   or   multibowl    scraper. 

Class  5:      Crane   or  Derrick  with   a   ooorr    length   over   300   ft.    including 

3  ID. 

Class  6:   Crane  or  Derrick  with  a  boom  length  over  150  ft.  including 
jib,  and  on  a  piledriver  with  leaas  or  boom  length  over  100  ft. 

Class  7:   Master  Bechanic, 
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I  POWER   EQUIPMENT   OPERATORS    (HEAVY    i    HIGHWAY    CONSTRUCTION) 


Class  1:  Automated  concrete  spreader  (CMIl,  autorpat 
Docithoe  (except  tractor  mounted,  rubber  tired),  bel 
blacktop  plant  (automated),  cableway,  caisson  auger 
concrete  plant  (automated) ,  cherry  picker  (over  5  t 
concrete  pump  (8*  or  over) ,  crane,  cranes  (  derrick 
dragline,  dredge,  dual  drum  paver,  excavator  (all  p 
operated)  (gradall  or  similar),  fork  lift  (factory 
over),  front  end  loader  (4  c.y.  and  over;,  head  tow 
equal),  hoist  (2  or  3  drum),  Holland  loader  mne  ho 
or  mole,  over  headcrane  (gantry  or  straad^^e  type) 
grader,  quad  9,  quarry  master  (or  eg-ivaler,t )  ,  sera 
sideboom,  slip  form  paver,  tractor  drawn  belt-type 
truck  or  trailer  mounted  log  chipper  (self  feeder), 
(except  manned    rented  equipment);    tunnel    shovel. 


ic   fine  grader, 

t   placer    (CMI    type)  , 

central  mix 
ons  capacity) , 

(steel  erection), 
urpose-hydraul ically 
rated  15  ft.  and 
er  (sauerman  or 
1st,  mucking  machine 
piledriver,  power 
per,  shovel, 
loader,  truck  crane, 

tug  operator 


Class  2:  Backhoe  (tractor  mounted,  rubber  tire 
and  mixer,  blacktop  plant  (non-automated;  ,  bla 
or  tractor  mounted),  boring  machir.e,  cage-hois 
(non-automated)  and  all  concrete  batching  plan 
capacity  and  under),  compressors  (4  or  less)  e 
combined  capacity,  concrete  paver  (over  16S) , 
crusher,  diesel  power  unit,  drill  rigs  (tracto 
loader  (under  4  c.y.),  hi-pressure  -  ooiler  (1 
(one  drum);  Kolman  plant  loader  and  siir.iiar  ty 
bpat  operator,  locomotive,  maintenance  enginee 
(for  Stabilized  base  self-propelled;,  monorail 
pump  Crete,  ready  mix  concrete  plant,  refriger 
stabilazation) ,  road  widener,  roller  (all  aoov 
tractor  with  dozer  and/or  pjsher,  trenc.-.er,  tu 
cat. 


d) ,  bituminous  spreader 
St  or  rotary  drill  (truck 
t,  central  mix  piart 
ts,  cherry  picker  (5  tons 
xceeding  2000  C.F.M. 
concrete  pump  (under  8"), 
r  mounted) ,  front  end 
5  lbs.  and  over!,  hoist 
pe  loaders,  L.C.M.  work 
r/greaseman/welder ,  r.ixer 
machine,  plant  engineer, 
ation  equipment  (for  soil 
e  subgrade)  ,  sea  mule 
gger-hoist,  winch,  winch 


Class  3:  A-frame  truck,  ballast  regulator 
not  to  exceed  2000  C.F.M.  combined  capaci 
than  1200  C.F.M.  but  not  to  exceed  2000 
generator,  pumps,  welding  machines,  light 
combination) ,  concrete  payment  spreader  a 
core,  electric  pump  used  m  conjunction  w 
tractor  with  accessories,  fine  grade  nach 
grout  pump  gunite  machine,  ramjrers  (hyara 
spiker  (tide-on),  hydro-blaster  water,  po 
driver,  power  sweeper,  roller  (grade  and 
spansaw  (ride-on),  submersible  electric  p 
point  system),  tamper  (tide-on),  tie  extr 
tie  inserter  (ride-on),  tie  spacer  (ride- 
tcwed  accessories  vibratory  compactor,  vi 


fride-on),  compressors  (4 
ty;  or  3  or  less  with  more 
C.F.M.),  dust  collectors, 

plants  (4  of  any  type  of 
nd  finishers,  conveyor,  drill- 
ith  well  point  system,  farm 
ine,  fork  lift  (under  15  ft.), 
ul ic-self-propelled) ,  hydra- 
st  hole  digger  and  post 
fill),  scarifier  (ride-on 
urp  (when  used  in  lieu  of  well 
actor  (ride-on),  tie  handler, 
on),  track  liner,  tractor  with 
bro  tamp,  well  point. 
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Class   4:      Aggregate   plant,    bciler    (jsed   in   corjuncticn  with   production), 
cement  and   Cm   operator,    compressors    '3   or   less   not   to  exceed    1200 
C.F.M.    combined   capacity;,    dust    collectors,    generators,    pumps,    welding 
machines,    light    plants    (3    or   less    of    any    type    cr    combination',    concrete 
paver   cr   m.ixer    (16S  and    under),    concrete   saw    (self-propelled:,    firerar., 
form   tamper,    hydraulic   pump    (packing   system',    light   plants,    mulching 
machine,    ciler,    parapet   ccrcrete   cr    pavement   grinae:,    power   Lroom 
(towed),    power    heaterman,    fievirus   wiaener,    shell    winder,    steam 
cleaner,    tractor. 

TRUCK   DRIVERS    (BL'ILDING       ( Lxcept    Ready-mix) 

Class    1:      Truck  drivers,    parts   chasers. 

Class    2:      Tractor   trailer   drivers,    farm   tractor    and   fuel    truck   drivers. 

Class    3:      Material    check   and    receiver. 

Class   4:      Euclid  driver. 

TPUCF   DRIVER      Ready-mix) 

Class    1:      Peady-mix   driver. 

Class    2;       Truck    driver. 

TP'u'CH   DRIVERS    (HEAVY    i    HIGWAY)     (Except    Ready-mix   in   Area    2! 

Class   1:      Warehouseman,    yardmen,    pickups,    panel    trucks,    flatbcy   materia^ 
trucks    (straight   jobs"',    single   axle   dump   truCks,    dumpstert,    ffiaterial 
checKers   and    receivers,    greases,    truck    tiremen   and   parts    chaser 

Class   2:      Tandems,    batch   trucks,    mechanics   and  dispatcher. 

ClasE   3;      Semi-trailers,    low-boy   trucks,    asphjdt  distributors   trucks, 
agitator,    mixer   trucks  and  dumpcrete   type  vehicles,    truck  cecnanic. 

Class  4:      Specialized   earth  moving   equipment   -   eucl  id   type  or   similar 
off-highway  equipment,    where   not   self-loaded,    and   straddle    (rose) 
carrier. 

;iasE   5:      Off-highway    tandem  back-dump,    twin   engine   eqcipm.ent    and   ac-tle 
hitched  equipment  where   not   self-loaded. 

IFR  Doc  85-7267  Filed  3-26-85;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29CFRPart  1910 
(Docket  No.  S-2251 

Presence  Sensing  Device  Initiation  of 
Mechanical  Power  Presses 

agency:  Occupational  Safety  and 
Health  Administration.  Labor. 
action:  Proposed  rule. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
pmposmg  to  amend  its  standard  for 
mechanical  power  presses.  29  CFR 
1910.217,  Subpart  O,  to  allow  (but  not 
require)  presence  sensing  device 
mitiation  (PSDl)  on  certain  tv-pes  of 
power  presses.  The  amended  standard 
would  address  not  only  the  use  of 
presence  sensing  devices,  but  would 
cover  the  entire  mechanical  power  press 
safety  system  involved  in  operating  in 
the  PSDI  mode.  OSHA  is  also  proposing 
to  amend  the  related  standard  on 
definitions.  29  CFR  1910.211.  Subpart  O, 
as  appropriate  to  support  the  revision  to 
the  mechanical  power  press  standard. 

OSHAs  present  standard,  adopted  as 
a  consensus  standard  in  1971.  does  not 
permit  PSDI.  but  rather  .-equires  that  a 
mechanical  power  press  operator 
physically  initiate  the  stroke  of  a  power 
press  by  using  hand  controls  or  a  foot 
pedal.  OSH.A  believes  this  prohibition 
on  PSDI  is  technologically  outd.itod. 
1  his  proposed  revision  would  allow  a 
presence  sensing  device  to  initiate  the 
stroke  automatically  when  the 
operator's  body  is  out  of  the  danger 
zone.  Such  devices  have  been  used 
safely  in  other  countries  for  over  30 
years  and  on  an  experimental  basis  in 
the  United  Slates  since  1976. 
DATE:  Written  comments,  objections  and 
requests  for  hearings  on  this  proposal 
must  be  postmarked  by  June  27,  1985. 

ADDRESS:  Comments  should  be  sent  to 
Dockt;!  Ufficer,  Docket  No.  S-22.5.  Room 
N-3670.  LIS.  Department  of  Labor, 
W.ishmgton.  DC.  20210.  (202)  523-7894. 
Objections  and  requests  for  hearings 
should  be  sent  to  Carrol  Burtner.  Room 
N-3506.  OSHA,  U.S.  Department  of 
Labor,  VV.ishington.  DC.  20210.  (202) 
523-7202. 

FOR  FURTHER  INFORMATION 
contact:     lames  Foster,  U.S. 
Department  of  Labor.  Occupational 
Safety  and  Health  Administration, 


Office  of  Information  and  Consumer 
Affairs,  Room  N-3637,  Washington,  D.C. 
20210,  (202)  523-«148.  This  Notice  of 
Proposed  Rulemaking  has  been  prepared 
by  Carrol  Burtner  and  Judy  Goodrich  of 
the  Office  of  Mechanical  Engineering 
Safety  Standards. 
SUPPLEMENTARY  INFORMATON: 

I.  Background       I 

A  mechanical  power  press  is  a 
mechanically  powered  machine  that 
shears,  punches,  forms,  or  assembles 
metal  or  other  material  by  means  of 
cutting,  shaping,  or  combination  dies 
attached  to  slides. 

Presses  are  used  for  a  variety  of 
operations,  including  forging  of  metal 
and  trimming  of  cast  parts.  The  presses 
relevant  to  the  proposed  regulatory 
change  are  mechanical  power  presses 
used  in  the  fabrication  of  metals  parts. 
PSDI  is  more  appropriate  for  presses 
that  perform  metal  stamping  operations 

A  press  consists  of  a  stationary  bed  or 
anvil,  and  a  slide  having  a  controlled 
reciprocating  motion.  The  slide,  called 
the  ram,  is  equipped  with  special 
punches  and  moves  downward  into  a 
die  block  which  is  attached  to  the  rigid 
bed.  The  punches  and  the  die  block 
assembly  are  generally  referred  to  as  a 
"die  set."  The  main  function  of  a 
stamping  press  is  to  provide  sufficient 
power  to  close  and  open  the  die  set,  thus 
shaping  or  cutting  the  metal  part  set  on 
the  die  block.  The  metal  part  is  fed  into 
the  die  bock  and  the  ram  descends  to 
perform  the  desired  stamping  operation. 
The  danger  zone  for  the  operator  is 
between  the  punches  and  the  die  block. 
This  area  is  referred  to  as  the  "point  of 
operation." 

Other  major  components  of  a 
mechanical  power  press,  apart  from  the 
frame,  are  the  driving  motor,  the 
flywheel,  the  clutch  and  brake.  The 
flywheel,  a  large  rotating  mass  powered 
by  the  driving  motor,  transmits  energy  to 
the  working  elements  by  means  of  an 
eccentric  (a  mechanism  which  converts 
circular  motion  to  linear  motion),  a 
crankshaft,  or  other  means.  The  function 
of  the  clutch  is  to  connect  the  rotating 
flywheel  with  the  crankshaft  causing  the 
press  to  stroke. 

The  clutch  on  mechanical  power 
presses  is  usually  either  a  full-revolution 
clutch  or  part-revolution  clutch.  A  full- 
revolution  clutch  transfers  motion  from 
the  flywheel  to  the  ram  through  a 
mechanical  connector.  The  connection 
cannot  be  broken  until  one  full 
revolution  has  been  completed.  A  part- 
revolution  clutch  is  also  referred  to  as  a 


JMI 


friction  clutch.  Motion  is  transmitted  by 
two  pieces  of  material  being  pushed 
against  one  another.  This  type  of  clutch 
can  be  disengaged  at  any  time. 

The  function  of  the  brake  is  to  stop 
the  motion  of  the  ram.  The  brake  may  be 
a  constant-drag  type  (typical  on  a  full- 
revolution  clutch  machine),  or  its  may 
be  engaged  only  while  the  clutch  is 
disengaged  (typical  with  part-revolution 
clutch  machines).  A  brake  may  be  a 
separate  unit,  or  it  may  be  incorporated 
in  a  combination  unit  with  the  clutch 
(applies  only  to  friction  clutches). 

The  feeding  of  the  press  is  the  process 
of  placing  material  in  or  removing 
material  from  the  point  of  operation.  It  is 
done  by  one  of  the  following  methods: 

Automatic  Feeding — the  material  or 
part  being  processed  is  placed  within 
and  removed  from  the  point  of  operation 
by  mechanical  or  machine-operated 
means.  An  operator  is  not  required  to 
initiate  each  stroke  of  the  press. 

Semiautomatic  Feeding — the  material 
or  part  being  processed  in  placed  within 
or  removed  from  the  point  of  operation 
by  an  auxiliary  means  controlled  hy  the 
operator  on  each  stroke  of  the  press. 

Manual  Feeding — the  material  or  part 
being  processed  is  handled  by  the 
operator  (with  or  without  use  of  a 
grasping  hand  tool)  on  each  stroke  of  th" 
press. 

In  manually-fed  operations,  tools  can 
be  used  to  place  the  part  in  the  die  bed 
such  that  the  operator's  hands  need 
never  be  in  the  point  of  operation.  This 
is  known  as  "no-hands-in-dies"  (NHID). 
Parts  can  also  be  fed  without  using 
tools.  This  latter  method  is  referred  to  as 
"hands-in-die"  (HID)  because  the 
operator's  hands  actually  reach  into  the 
point  of  operation.  PSDI  is  mainly 
considered  for  manually-fed  operations. 

Four  means  of  cycle  initiation  are 
used  for  mechanical  power  presses: 
foot-switch,  one-hand  switch,  two-hand 
control,  and  self-tripping  utilizing  a 
presence  sensing  device. 

Current  OSHA  standards  require  that 
a  mechanical  power  press  operator 
physically  initiate  the  stroke  of  a  power 
press  by  making  bodily  contact  with  the 
operating  control  (normally  a  hand  or 
foot  control)  to  "tell"  the  press  to  stroke. 
A  special  and  overt  action  of  the 
operator  is  necessary  for  the  press  to 
stroke. 

Figure  1  illustrates  a  common  type  of 
mechanical  power  press.  Note  the  dual 
palm  buttons  and  the  foot  pedal  that 
require  direct  bodily  contact  in  order  to 
initiate  the  stroke  of  the  press. 
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Figures  2  and  3  offer  different  views  of  the  two-hand  palm  buttons. 

Fi^urf  2 
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Figure  3 
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The  purpose  of  having  a  two-hand 
control,  spaced  far  enough  apart  so  that 
one  hand  cannot  operate  both  palm 
buttoms,  is  to  prevent  the  employee 
from  having  his  or  her  hands  in  the  point 
of  operation  when  the  stroke  is  initiated. 


Presence  sensing  devices  are 
electronic  units  that  sense  the  presence 
of  an  object,  suth  as  an  operator's  hand, 
that  enters  the  point  of  operation  area  of 
the  machine  (See  Figure  4).  When  an 
object  enters  the  field  of  the  presence 


sensing  device,  the  system  will  prevent 
or  stop  the  press  from  completing  its 
cycle,  in  order  to  eliminate  the  hazard  at 
the  point  of  operation.  (See  Figures  4 
and  5.1 


it '^SN, .  JtVICt 


PRESENCE  SENSING  LIGHT  CURTAIN 
Figure  4 


Presence  sensing  devices  are 
permitted  now  as  a  safeguard  to  prevent 
operation  of  the  press  when  the 
employee's  hands  or  other  part  of  the 
body  are  at  the  point  of  operation. 
However,  present  regulations  do  not 
permit  the  presence  sensing  device  to 
initiate  a  stroke  of  the  presss  when  it 
senses  that  no  pa:t  of  the  body  is 
obstructing  the  presence  sensing  field. 


MECHANICAL  POWER  PRESS  WITH 
PRESENCE  SENSING  DEVICE 


Presence  sensing  device  initiation  is  a 
system  which  permits  the  presence 
sensing  device  to  initiate  the  stroke  of 
the  press  upon  sensing  that  all  parts  of 
the  body  are  clear  of  the  point  of 
operation.  It  further  must  sense  that  all 
parts  of  the  body  are  sufficiently  far 
away  so  that  accidental  action  of  the 
employee  cannot  expose  parts  of  the 
body  to  the  point  of  operation  during  the 
stroke,  or  alternately  that  the  stroke  of 


Figure  S 

the  press  can  be  stopped  if  a  part  of  the 
employee's  body  reenters  the  point  of 
operation.  Initiation  of  the  stroke  by  the 
presence  sensing  device  makes  it 
unnecessary  for  the  employee  to  initiate 
manually  the  stroke  of  the  press. 

Presence  sensing  devices  are  not  new. 
The  971  revision  of  the  voluntary 
consensus  standard,  ANSI  Bll.l, 
"Safety  Requirements  for  Construction, 
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Care  and  Use  of  Mc.'chnnicul  Power 
Presses."  permitted  their  use  as 
sufeguards,  to  stop  the  press  if  the 
employee  placed  part  of  his  or  her  body 
in  the  point  of  operation  during  the 
stroke.  However,  the  standard 
prohibited  their  use  as  a  tripping  means 
to  initiate  the  press  cycle.  In  1982.  ANSI 
again  revised  Bill,  but  retained  the 
prohibition  against  PSDI.  In  1971,  OSHA 
adopted  the  A.NSI  stiindard  in  its 
entirety  as  a  Federal  regulation  (29  CFR 
1910.217).  This  action  changed  the 
prohibition  against  using  PSI  from  a 
voluntary  consensus  standard  provision 
to  a  rule  with  which  the  employer  was 
required  \o  comply,  regardless  of 
preferences,  capabilities  or  changes  in 
technology.  Thus,  the  current  OSHA 
standard  explicitly  provides,  at  29  CFR 
1910.217(c)(3)(iii)(b),  that  a  presence 
sensing  device  may  not  be  used  as  a 
tripping  means  to  initiate  slide  motion. 

The  ANSI  standard  adopted  by  OSHA 
in  1971  also  contained  a  requirement  of 
"no-hands-in-die."  In  1974.  through 
rulemaking  under  section  6(b)  of  the  Act. 
OSHA  revoked  the  no-hands-in-die 
requirement  because  evidence  indicated 
it  did  not  lead  to  greater  safety  and 
because  of  feasibility  difficulties.  OSHA 
added  protection  provisions  when  no- 
hands-in-die  feedmg  is  used,  in  order  to 
increase  safely  (39  FR  41844)  (Ex.  14). 

At  that  time  OSHA  considered  but 
rejected  the  possibility  of  deleting  the 
prohibition  against  using  presence 
sensing  devices  as  a  trippmg  mechanism 
on  mechanical  power  presses.  The 
rejection  was  based  on  the  evidence 
available  at  the  time  and  in  part  on  the 
fact  that  while  European  countries 
which  authorize  this  method  have 
procedures  and  facilities  for  approval  of 
the  presence  sensing  devices.  OSHA  did 
not  have  the  capability  for  such 
approval.  However,  OSHA  further 
slated  that  the  requirement  might  be 
reconsidered  if  a  satisfactory  means  of 
approval  and  a  regulation  could  be 
implemented.  Also,  new  evidence 
indicating  the  safety  of  PSDI  would  of 
course  lead  to  reconsideration  of  the 
earlier  decision. 

II.  New  Studies 

Since  that  1974  decision  to  retain  the 

prohibition  against  using  presence 
sensing  devices  as  tripping  mechanisms 
on  mechanical  power  presses,  an 
experimental  variance  and  several 
studies  have  added  much  to  the 
background  informat'ion  and 
understanding  of  operating  presses  with 
presence  sensmg  devices.  These  studies 
and  the  variance  operating  results 
indicate  the  use  of  properly  designed 
light  curtain  type  presence  sensing 
devices  used  in  the  PSDI  mode  to  be 


extremely  safe,  and  to  have  the  added 
benefits  of  lessening  operator  fatigue, 
thus  apparently  resulting  in  greater 
productivity.  The  studies  suggest  that 
the  OSHA  requirement  for  manual 
tripping  may  be  an  unnecessary 
prohibition  which  imposes  a  burden  on 
business  and  provides  no  increased 
safety  to  employees.  The  variance  and 
the  studies  are  discussed  separately  in 
the  following  paragraphs. 

A.  ExperimenlaL  variance 

OSHA  granted  a  variance  permitting 
the  use  of  PSDI  on  an  experimental 
basis  to  the  Interlake  Stamping 
Corporation  of  Willoughby,  Ohio,  on 
August  31, 1976  (41  FR  36703,  August  31. 
1976)  (Ex.  15).  It  was  the  opinion  of 
OSHA  that  the  PSDI  system  might  well 
prove  to  be  an  improved  safety 
technique,  based  on  a  document 
submitted  by  the  Swedish  National 
Board  of  Industrial  Safety.  OSHA 
stated,  "Their  (the  National  Board] 
experience  has  shown  no  accidents 
related  to  the  functioning  of  the  light 
curtain  in  this  mode.  It  further  appears 
that  the  simplicity  of  the  system  would 
reduce  worker  fatigue,  a  recognized 
cause  of  industrial  accidents,  by 
eliminating  the  need  for  the  press 
operator  to  manually  operate  a  two- 
hand  control,  foot  pedal,  or  other 
permissible  tripping  device.  In  addition, 
minimizing  the  operator's  task  would 
appear  to  eliminate  an  inclination  to 
bypass  or  inactivate  the  safeguard.  Thus 
accidents  from  these  causes  could  be 
reduced  or  eliminated."  (41  FR  36703, 
August  31,  1976)  (Ex.15). 

The  Interlake  variance  was  designed 
to  demonstrate  a  total  safety  system 
employing  a  light  curtain  type  presence 
sensing  device  as  a  tripping-mechanism. 
as  it  is  used  in  other  countries,  and  to 
validate  the  accident-free  experience 
with  this  system.  Detailed  requirements 
were  developed  by  Interlake  to  assure 
that  the  equipment  would  meet  safety 
requirements  equal  to  those  contained  in 
Swedish  standards  as  well  as  pertinent 
OSHA  standards.  A  light  curtain  type 
presence  sensing  device  was  used  to 
function  as  a  combined  safeguard  and 
tripping  mechanism  on  five  open  back 
inclinable  (OBI)  mechanical  power 
presses. 

This  light  curtain  device  is  part  of  a 
sophisticated  control  system  which 
automatically  checks  all  press  systems 
between  strokes.  If  any  of  the  electronic 
or  mechanical  systems  do  not  operate 
properly,  the  press  will  shut  down 
without  stroking.  In  addition,  the  press 
will  automatically  shut  down  if  the 
brake  does  not  stop  the  press  within  a 
pre-determined  period,  or  if  the 
operating  rhythm  is  interrupted  so  that 


the  press  does  not  cycle  within  a  pre-set 
time.  Before  the  press  can  be  operated 
again,  necessary  repairs  or  adjustments 
must  be  made,  and  special  operating 
means  must  be  actuated  to  restart  the 
press. 

The  1976  experimental  variance  has 
been  renewed  several  times  and  is  a 
very  useful  method  for  comparing  the 
performance  of  PSDI  to  two-hand 
control  or  foot  control  initiation.  In 
nearly  a  decade  of  continuous,  carefully 
monitored  use  at  Interlake,  there  have 
been  no  injuries  in  PSDI  equipped 
presses. 

B.  Purdue  Study 

The  Interlake  Stamping  Company 
variance  was  also  the  subject  of  a  study 
done  by  the  Purdue  Research 
Foundation  under  a  contract  for  the 
National  Institute  for  Occupational 
Safety  and  Health  (MOSH)  (E\  6.  7,  8. 
9. 10).  As  a  result  of  this  study,  the 
researchers  at  Purdue  recommended  to 
OSHA  that  the  prohibition  be  lifted 
against  the  use  of  fail-safe  cycle 
initiation  using  presence  sensing  light 
curtain  devices.  The  rationale  for  this 
recommendation  was  based  on  the 
finding  that  the  two-hand  palm  button 
actuator  system  was  no  more  safe  than 
the  tested  light  curtain  device  at 
Interlake  Stamping.  Although  the  two 
devices  are  equall\'  safe  to  the  operator, 
the  PSDI  system  also  protects  all  other 
personnel  such  as  maintenance  or 
servicing  personnel  who  may  be 
exposed  at  the  point  of  operation 
(danger  zone).  The  two-hand  palm 
button  device  protects  only  the  operator. 

The  principal  investigator  of  the 
Purdue  study  recommended  (EX.  8)  that 
".  .  .  the  prohibition  be  lifted  against  the 
use  of  safe-fail  self-tripping  light  curtain 
devices."  This  recommendatin  was 
qualified  by  additional 
recommendations  related  to  certification 
of  the  safety  of  light  curtains, 
installation,  operation,  maintenance, 
inspection,  and  operator  training. 

C.  Haugc  Report 

In  1982.  OSHA  contracted  with  Mr. 
Trygve  Hauge.  of  Technology  80,  Inc.,  to 
examine  29  CFR  1910.217  and  to 
recommend  appropriate  revisions  to  the 
standards  to  allow  PSDA.  Hauge's 
report.  "Self-Tripping  of  .Mechanical 
Power  Presses"  (Ex.  1),  contains 
supporting  information  and 
recommended  revisions  and  additions  to 
existing  regulations. 

Approximately  350  copies  of  the 
report  were  distributed  in  June  1983  to 
individuals  and  organizations  that  are 
members  of  pertinent  voluntary 
consensus  standards  organizations;  that 


hdve  participated  in  previous 
rulemaking  relating  to  29  CFR  1910.217: 
or  that  otherwise  have  demonstrated 
interest  m  the  subject.  Critical 
comments  and  suggestions  were  invited 
on  the  drdft  of  changes  to  the  standard. 
There  were  55  public  comments  on  the 
report.  They  have  been  entered  into  the 
record  of  this  proposed  rulemaking  as 
Exhibits  4-1  through  4-55.  The 
comments  represent  a  broad  range  of 
viewpoints  and  generally  are  quite 
comprehensive,  reflecting  a  great  depth 
of  understanding  and  thought  on  the 
subject.  OSHA  is  most  appreciative  of 
the  information  provided  by  the 
commenters.  The  proposed  standard 
includes  many  revisions  to  earlier  drafts 
which  have  been  made  in  reponse  to  the 
comments  and  suggestions  which  were 
received. 

III.  Basis  for  Proposal 

A.  Cciwrn! 

OSHA  has  carefully  considered  the 
substantial  new  body  of  evidence. 
Based  on  that  evidence  and  all  the 
information  available,  it  proposes  to 
eliminate  the  prohibition  on  presence 
sensing  device  initiation  set  forth  in  29 
CFRl910.217(c)(3)(iii)(bl, 

OSHA  also  proposes  to  add  new 
definitions  in  \  1910.211  and  new 
requirements  in  S  1910.217  to  permit  and 
regulate  the  use  of  PSDI.  The  new 
requirements  would  be  placed  in  a 
single  additional  major  paragraph  in 
§  1910.217(h).  in  order  to  clarify  and 
emphasize  the  necessary  provisions. 
The  requirements  of  the  present 
regulation  generally  would  not  be 
affected  by  the  addition  of  PSDI 
requirements,  except  paragraph 
(c)(3)(iii)|b).  which  would  be  amended  to 
permit,  but  not  require,  the  use  of 
presence  sensing  devices  as  tripping 
means  te  initiate  slide  motion  under  the 
provisions  of  the  new  added  paragraph 
(h).  Presence  Sensing  Device  Initiation. 

The  OSHA  studies  and  experimental 
variance  have  shown  that  when  used 
propt'riy.  PSDI  is  equally  as  safe  for  the 
operator  as  two-hand  or  foot  control: 
provides  additional  safety  for  others  at 
the  point  of  operation:  produces  less 
operator  fatigue:  and  can  increase 
productivity.  For  these  reasons.  OSHA 
preliminarily  concludes,  pursuant  to 
section  6(b)(8)  of  the  Act.  that  the 
proposed  amendments  will  better 
effectuate  the  purposes  of  the  Act  than 
the  national  consensus  standard. 

For  these  reasons.  OSHA  believes 
•hat  the  st,ite-of-the-art  in  technological 
<i(K  ancements  should  be  recognized  and 
should  be  permitted  to  be  utilized  in  a 
m.inner  consistent  with,  and  protective 
of.  worker  safety  and  health. 


B.  Public  Comments 

Among  the  comments  received  in 
response  to  the  preproposal  draft  that 
was  circulated  in  June  of  1983,  were 
statements  strongly  in  favor  of  the 
option  to  use  PSDI.  For  example, 
Newport  News  Shipbuilding  (Ex.  4-5) 
and  Creenerd  Press  and  Machine 
Company  (Ex.  4-30)  stated  that  the  draft 
was  acceptable  as  it  was  written. 
Others,  including  the  American  Metal 
Stamping  Association  (Ex.  4-2],  Metal 
Building  Manufacturers  Association  (Ex. 
4-44).  and  Rockford  Safety  Equipment 
Co.  (Ex.  4—43)  specifically  supported 
prompt  action  on  the  revision. 

Some  commenters  requested  that 
modifications  be  made.  For  example,  the 
Travelers  Insurance  Companies  (Ex.  4- 
20),  the  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH)  (Ex.  4-12)"and  Data 
Instruments,  Inc.  (Ex.  4-24)  expressed 
their  approval,  particularly  if 
certification  of  the  system  is  taken  into 
consideration.  The  State  of  California 
Department  of  Industrial  Relations  (Ex. 
4-10)  and  the  Wiremold  Company  (Ex. 
4-55)  had  no  objections  if  all  of  the 
systems  were  designed  to  operate  as  a 
unit. 

Proper  training  on  the  safe  use  of  the 
entire  system  was  recommended  by 
Cincinnati.  Incorporated  (Ex.  4-8).  Scot 
Forge  (Ex.  4-15).  the  Department  of 
Labor  of  North  Carolina  (Ex.  4-35)  and 
The  Boeing  Company  (Ex.  4-51). 

The  Aluminum  Company  of  America 
(Ex.  4-17)  and  the  American  Metal 
Stamping  Association  (Ex.  4-26) 
commented  that  more  attention  should 
be  given  to  the  requirements  for  proper 
maintenance  of  the  entire  system. 

The  publiQ  comments  on  the 
preproposal  draft  frequently  suggested 
specific  technical  considerations  for 
enhancing  the  safely  of  PSDI.  OSHA  has 
attempted  to  incorporate  these 
suggestions  by  including  a  number  of 
technical  provisions  in  the  proposed 
standard.  OSHA  believes  the  specificity 
of  the  provisions  is  appropriate  for  the 
highly  technical  nature  of  PSDI 
operation,  and  is  necessary — in 
conjunction  with  the  certification 
requirement — to  assure  worker  safety. 

The  principal  opposition  in  the 
comments  received  is  that  hands-in-die 
(HID)  operations  of  any  type  should  not 
be  permitted  for  mechanical  power 
presses.  This  was  expressed  by  Peter 
Bosch  (Ex.  4-13).  United  Auto  Workers 
(Ex.  4-37).  Minster  Machine  Company 
[Ex.  4-40).  and  the  National  Machine" 
Tool  Builders  Association  (Exs.  4-47,  4- 
48,  4-49).  Other  grounds  for  opposition 
to  PSDI  include  the  following:  the 
accident  exposure  of  the  operalor(s) 


when  certain  catastrophic  failures  of 
press  components  occur  due  to  long- 
term  fatigue  or  overloading  (Niagara 
Machine  Tool  Works  (Ex.  4-19));  the 
likelihood  of  improper  and,/or 
incompetent  maintenance  and  repair 
(the  Michigan  Department  of  Labor  (Ex. 
4-7)):  the  possible  lack  of  proper 
operator  training  and  supervision  (the 
North  Carolina  Department  of  Labor 
(Ex.  4-35)  and  Niagara  Machine  and 
Tool  Works  (Ex.  4-19)):  and  uncertainty 
whether  proper  selection  and  interfacing 
of  subsystems  would  be  accomplished 
and  maintained  when  presses  are 
converted  to  PSDI  (the  Rouselle 
Corporation  (Ex.  4-41).  Verson  Steel 
Press  Company  (Ex,  4-38),  the  American 
National  Standards  Institute  Bill 
Committee  (Ex.  4-23).  and  the  National 
Safety  Council  (Ex.  4-54)).  OSHA  has 
taken  these  concerns  into  consideration 
and  has  incorporated  provisions  into  the 
proposed  standard  which  address  the 
concerns. 

The  persons  who  opposed  PSDI 
because  it  allows  hands-in-dies 
operation  believe  that  hands-in-dies 
opertion  will  lead  to  more  accidents 
than  no-hands-in-dies  (NHID) 
operations,  since  an  operator's  hands 
will  be  in  the  point  of  operation  much 
more  frequently.  (PSDI  can  be  used  for 
NHID  operations  as  well  but  it  would  be 
used  more  frequently  for  HID 
operations.)  However,  accidents  are 
caused  by  factors  such  as  fatigue, 
carelessness,  and  defeat  of  safeguards 
as  well  as  by  hand  location.  The 
statistics  indicate  that,  overall,  HID 
operations  are  as  safe  as  NHID. 

The  analysis  of  §  1910.217(g)  accident 
reports  from  1977  to  1982  (Ex.  4-16) 
indicates  that  well  over  half  (59  percent) 
of  the  reported  accidents  on  part 
revolution  mechanical  power  presses 
occurred  in  NHID  operations — not  HID 
operations. 

Further  examination  of  the 
§  1910.217(g)  statistics  confirms  that 
human  factors  are  the  dominant  cause 
of  power  press  accidents.  Only  4.5 
percent  of  the  accidents  for  the  six-\  car 
period  were  attributed  to  the  "Failure  of 
Press"  category,  and  eitht  percent  of  the 
accidents  were  attributed  to  the  "Repeat 
of  Press"  category  (control  failure).  The 
"Failure  of  Press"  category  includes 
non-catastrophic  failures,  such  as  a 
brake's  failure  to  hold  the  press  slide 
when  not  adjusted  for  wear,  and  thus  is 
also  influenced  by  human  factors.  It 
should  be  noted  that  the  fact  that  eight 
percent  of  the  accidents  are  attributed  tc 
"Repeat  of  Press"  is  not  surprising,  as 
many  press  controls  in  industry  may  not 
meet  §  1910.217(b){13)  "controf 
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reliability"  stand;irds,  which  are 
required  only  for  HID  operations. 

About  26  percent  of  the  accidents 
during  the  six  year  period  occurred 
because  of  failure  to  use  existing 
safeguards:  over  eight  percent  of  the 
accidents  were  attributed  to  improperly 
adjusted  safeguards;  and  over  seven 
percent  of  the  accidents  were  attributed 
to  the  fact  that  there  was  no  safeguary 
in  place  at  all.  Point  of  operation  injuries 
that  occurred  while  operators  were 
removing  scrap  or  stuck  parts  from  the 
die  area  accounted  for  over  18  percent 
of  the  total  reported  accidents  for  the 
priod. 

OSHA  does  not  have  specific 
information  regarding  the  comparative 
number  of  part  revolution  (the  only  type 
of  press  to  be  authorized  for  PSUl  u.se) 
mechanical  power  presses  operated 
with  HID  versus  those  operated  with 
,\H1U.  Thus,  there  is  some  unrertamt\  m 
the  interpretation  of  the  relative  risk  of 
HID  versus  NHID  operations  as 
composite  categories.  For  example,  if  59 


percent  of  the  total  population  of  part 
revolution  presses  are  operated  with 
NHID  and  41  percent  with  HID.  then, 
statistically,  the  59  percent  of  accidents 
reported  with  NHID  operations  and  the 
41  percent  of  accidents  reported  with 
HID  operations  would  mean  that  the 
risk  of  accident  in  NHID  and  HID 
operations  is  essentially  the  same.  If.  on 
the  other  hand,  part  revolution  presses 
are  equally  divided  between  HID  and 
NHID  operations,  then  approximately  44 
percent  more  risk  is  associated  with 
NHID  operations  than  with  f4ID 
operations  (based  on  the  59/41  ratio). 
While  there  is  greater  exposure  in  HID 
operations,  the  accident  records  for  the 
full  spectrum  of  functions — operations, 
set-up.  and  maintenance— lead  OSHA  to 
believe  that  the  risk  in  HID  operations 
as  a  group  is  not  greater  than  for  NHID 
operations  as  a  group. 

In  addition.  OSHA  believes  tha;  PSDl 
can  increase  safety  at  the  point  of 
operation  of  part  revolution  mechanical 
power  presses  when  compared  with 


currentK  permitk-d  nc !  jat;on  .- «  ^r-s  and 
safeguarding  methods  f;.r  HID 
operations.  The  integral  nature  of  the 
actuation  and  guarding  device  reduces 
human  factors  risk  because  the  press 
cannot  be  operated  without  the  presence 
sensing  device  in  the  PSDl  mode. 
F^esence  sensing  devices  do  not  have  to 
be  removed  at  the  completion  of  the 
stroke  m  order  to  gain  to  the  point  of 
operation.  .A.Iso.  the  devices  do  not 
physically  obstruct  or  interest  directly 
with  operators,  so  there  is  less  tendency 
for  operators  to  void  this  safeguarding 
device  than  there  is  with  other  types  of 
guards,  such  as  gate  devices  which  can 
be  removed:  pull-out  devices  that  are 
Strapped  to  the  hands  in  order  to  pull 
then)  out  with  the  movement  of  the  ram, 
but  which  can  get  out  of  adjustment 
with  no  notice  to  the  operator:  or 
restraint  devices  that  restrict  the 
movement  of  the  hands  (see  Figures  6.  7, 
8.  and  9  for  clarifica'ion  of  these  terms). 


GATE  DE.VTCES  FOR  POINT  OF  OPERATION  GUARDS 


OPEN 


CLOSED 


Figure  6 
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Presence  sensing  devices  protect  all 
personnel  who  intrude  into  the  point  of 
operation,  as  opposed  to  pull-outs,  two 
hand  controls,  and  restraints,  which 
protect  only  the  operator.  Personnel  who 
violate  §  1910.217(d)(l)(ii)  by  attempting 
to  remove  scrap  or  stuck  parts  with  their 
hands  rather  than  with  tools  are  also 
protected  by  PSDI. 

In  summary,  OSHA  believes  that  the 
risk  of  injury  at  the  point  of  operation  of 
part  revolution  mechanical  power 
presses  is  not  greater  for  PSDI 
operations  than  for  other  currently 
allowed  operations,  whether  HID  or 
NHID.  Indeed,  careful  implementation  of 
PSDI  has  the  potential  to  increase 
safety. 

It  is  beyond  the  scope  of  this 
rulemaking  to  amend  existing  standards 
for  HID  operations,  except  as  thev  relate 
to  PSDI.  However,  OSHA  believes  that 
certain  requirements  for  PSDI  should  be 
more  stringent  than  the  present 
requirements  govemmg  HID  operations, 
in  which  presence  sensing  devices  are 
used  as  safeguards.  Further  public 
comment  is  requested  on  this  subject. 

C.  Certification  Requirement 

OSHA  first  considered  nearly  10  years 
ago  permitting  the  use  of  PSDI  as  now 
proposed.  At  that  time,  however.  OSHA 
determined  that  the  procedures  and 
facilities  necessary  both  to  insure  proper 
use  of  PSDI  and  to  protect  employees 
adequately  did  not  exist.  Thus,  OSHA 
concluded  at  that  time  that 
implementation  of  PSDI  was 
administratively  infeasible  (39  FR  41844) 
(Ex.  14). 

Since  that  time,  the  Agency  has 
continued  to  explore  the  development  of 
a  recognition  system  for  equipment, 
materials  and  mstallations  that  would 
be  administratively  workable  and  that 
would  take  advantage  of  recent 
developments  by  others  in  organizing 
and  evaluating  product  certification 
systems.  As  a  result  of  this  exploration 
process,  on  March  6,  1984,  OSHA 
proposed  revisions  to  29  CFR  Parts  1907 
and  1910  covering  OSHA  recognition  of 
testing-rtlated  agencies  and  certification 
programs  (49  FR  8326)  (Ex.  17).  The 
Agency  stated:  "Since  OSHA  is  not 
testing  or  certifying  organization.  OSHA 
believes  that  the  most  appropriate 
means  to  provide  assurance  to 
employers  and  workers,  and  to  itself, 
that  specific  equipment  or  materials  will 
conform  with  the  Agency's  requirements 
is  to  require  valid  testing  data  and  valid 
certifications"  (49  FR  8327)(Ex.  17). 

"Certification"  of  equipment  and 
materials  refers  to  the  piocess  which 
results  in  a  formal  attestation — after 
appropriate  testing,  quality-controlled 
production,  and  periodic  inspection — 


that  a  product  meets  specific  standards 
for  safety. 

OSHA  proposed  to  define  "third-party 
certification  program  '  as  an  organized 
system  which  (1)  uses  a  validating 
laboratory  other  than  one  controlled  by 
either  the  manufacturer  or  the  buyer, 
and  (2)  validates  the  certification  for 
safety  of  equipment,  materials,  or 
services,  by  means  of  tests, 
examinations,  periodic  inspections  and 
the  authorized  use  of  its  controlled 
marks  (49  FR  8327)  (Ex.17). 

The  Agency  proposes  to  rely  upon 
third-party  certification  as  the 
appropriate  method  to  assure  the  safe 
use  of  PSDI  authorized  power 
presses. 

OSHA  believes  that  the  "OSHA- 
recognized  third-party  certification 
program"  outlined  in  the  March  6,  1984, 
proposal,  entitled  "Safety  Testing  or 
Certification  of  Certain  Workplace 
Equipment  and  Materials" — specifically 
Subparts  A,  C,  D  and  I  in  proposed  Part 
1936 — would  be  a  feasible 
administrative  mechanism  for  promoting 
the  safe  use  of  PSDI. 

(That  rulemaking  procedure  is  not  yet 
completed.  The  available  part  of  the 
record  in  that  proceeding  (Docket  S-110) 
will  be  made  a  part  of  this  rulemaking 
proceeding  concerning  PSDI.) 

OSHA  requests  that  interested  parties 
comment  on  whether  the  third-party 
certification  program  described  in  the 
March  6.  1984,  proposal  is  appropriate 
for  PSDI  or  whether  an  alternate  type  of 
third-party  certification  program  would 
be  more  appropriate. 

It  is  possible  that  the  third-party 
certification  system  being  developed  in 
Docket  No.  S-110  may  not  yet  be 
effective  at  the  time  that  the  Agency 
publishes  a  final  rule  on  PSDI  at  the 
conclusion  of  this  rulemaking 
proceeding.  Accordingly.  OSHA  also 
requests  that  interested  parties  comment 
concerning  an  appropriate  interim 
approach  to  third-party  certification  in 
the  event  that  (1)  the  third-party 
certification  system  developed  in  Docket 
No.  S-110  is  not  final  at  the  time  when 
OSHA  promulgates  its  final  rule 
governing  the  use  of  PSDI  and  (2)  that 
approach  appears  most  appropriate  for 
PSDI. 

IV.  Specific  Provisions  of  the  Proposal 

1.  Definitions. 

(a)  Section  1910.211(d)(n)  "Device". 
This  definition  would  be  revised  in  the 
proposed  standard  to  require  that  the 
presence  sensing  device  provide  a  stop 
signal  to  the  press  control  so  that 
stroking  cannot  be  initiated  or  will  be 
stopped  when  any  part  of  an  operator's 
body  or  any  other  object  intrudes  into 


the  presence  sensing  field.  This 
broadening  of  the  definition  would  make 
it  more  appropriate  for  PSDI.  and  would 
consider  the  need  to  detect  hand  tools 
and  other  objects  in  the  sensing  field. 

(b)  Section  1910.211(d)[12)  "Presence 
sensing  device".  As  with  the  definition 
of  "Device,"  above,  this  definition  would 
be  revised  to  cover  any  part  of  the 
operator's  body  or  any  other  object 
within  the  presence  sensing  field. 

(c)  Section  1910.211(d)(61)  "Presence 
sensing  device  initiation" .  The  term 
"self-tripping"  frequently  has  been  used 
to  describe  the  activation  mode  when  a 
presence  sensing  device  is  used  to  cycle 
the  press.  OSHA  believes  that  the  term 
"self-tripping"  is  a  misnomer;  the  press 
does  not  trip  itself.  A  special  and  overt 
action  of  the  operator  is  necessarj'  for 
the  press  to  stroke,  i.e.,  the  operator 
must  enter  and  !ea\e  the  light  curtain 
sensing  field  a  prescribed  number  of 
times  before  the  press  will  stroke. 
OSH.'^  believes  that  the  most  directly 
descriptive  term  is  "presence  sensing 
device  initiation"  (PSDI).  and  uses  that 
term  for  this  proposed  regulation.  The 
presence  sensing  device  initiates  the 
stroke  of  the  press  when  the  operator 
completes  the  prescribed  work 
sequence. 

(d)  Section  1910.211(d)(62)  "Safety 
system".  This  new  definition  would 
establish  the  concept  of  a  "safety 
system"  as  a  functionally  complete, 
certifiable,  total  system  for  PSDI.  The 
definition  enlarges  upon  the  control 
reliability  concept  in  the  current 
standard,  for  applicability  to  the  PSDI 
mode  of  operation,  such  that  a  single 
failure  or  single  human  error  will  not 
cause  injury  due  to  point  of  operation 
hazards. 

(e)  Section  1910.211(d)(63) 
"Authorized person" .  This  new 
definition  would  clarify  the  term 
"authorized  person  "  as  one  to  whom  the 
authority  and  responsibility  to  perform  a 
specific  assignment  has  been  gi\en  by 
the  employer. 

2.  Revisions. 

(a)  Section  1910.217(c)(3)(iii)(b).  This 
revision  proposes  to  modify  the  current 
prohibition  on  slide  motion  initiation  to 
permit  PSDI  if  it  is  used  in  total 
conformance  with  the  proposed  new 
paragraph  (h)  of  this  section. 

(b)  Section  1910.217(h)(1)  General.  In 
paragraph  1910.217(h).  OSHA  proposes 
to  state  the  additional  requirements 
which  must  be  fulfilled  in  order  to 
accomplish  PSDI  on  a  mechanical  power 
press  which  is  in  conformance  with  the 
other  applicable  requirements  of 

§  1910  217,  In  addition,  in  order  that  ail 
pertinent  requirements  for  PSDI  would 
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{r^  contiiiruicJ  in  one  location  in  the 
section,  those  portions  of  the  current 
standard  which  specifically  are 
applicable  for  PSDI  would  l)e  referenced 
in  appropriate  portions  of  §  1910.217(h). 
OSHA  believes  this  would  facilitate  the 
understanding  of  the  requirements  for 
PSDI.  and  would  aid  in  id«-ntification  of 
the  total  system  concept  required  for 
PSDI  us(!.  While  such  references  are 
intended  to  enhance  emphasis, 
convenience  and  understanding  in 
relating  the  new  provisions  to  the 
existing  standard,  it  should  be  noted 
that  other  portions  of  the  existing 
standard  continue  to  be  applicable,  and 
it  is  not  OSHA's  intent  to  exclude  the 
applic.ibility  of  other  provisions. 
Paragraph  (h)(l)(ii)  defines  the  additive 
nature  of  the  paragraph  (h)  requirements 
to  other  portions  of  §  1910.217. 

Not  all  requirements  of  paragraphs  (a| 
through  (gl  of  §  1910.217  apply  to  all 
mechanical  power  presses.  Some  of  the 
requirements  are  g(;neral.  but  others  are 
directed  at  specific  types  (full  or  part 
revolution)  of  mechanical  power  presses 
and  some  requirements  are  directed  at 
specific  operator  controls  and  guarding 
methods  ft)r  a  particular  type  of  press. 
For  example,  paragraph  (cj(5)  is  clearly 
invoked  for  presence  sensing  device 
initiation  modes  that  use  hands-in-die 
feeiiing,  because  the  presence  sensing 
device  is  the  guarding  method  on  such 
operations.  It  would  not  be  invoked  by 
presence  sensing  initiation  if  parts  are 
fed  manually  with  tools.  Since  the  intent 
of  the  provision  is  to  supplement  the 
requirements  of  paragraphs  (a)  through 
(g),  proposed  paragraph  (h)(l)(ii)  would 
include  the  applic.ible  rjHjuirements  of 
S  1910.217  (a)  through  (g)  for  all  presses 
used  in  the  PSDI  mod('  of  operation. 

In  paragraph  1910.217(h)(l)iiii).  OSHA 
proposes  to  continue  the  prohibition  on 
PSDI  on  full  revolution  mechanical 
power  presses.  OSl  lA  believes  that  full 
revolution  presses  are  not  suitable  for 
PSUI  use  By  definition,  a  full  revolution 
clutch,  when  tripped,  cannot  be 
disengaged  until  the  crankshiift  has 
completed  a  full  revolution  and  the 
press  slide  has  completed  a  full  stroke. 
The  capability  of  a  press  to  be  stopped 
.it  any  point  in  the  down  stroke  of  the 
slide  is  considered  essential  for  the  safe 
operation  of  a  press  in  the  PSUI  mode. 

■  In  paragraph  1910.217(h)(l!(iv  ).  OSHA 
proposes  also  to  continue  to  prohibit 
PSDI  on  presses  with  a  configuration 
which  would  allow  a  person  to  insert  his 
or  her  body  completely  into  the  bed 
.irea.  For  safe  PSDI  c>peration,  some  part 
nf  an  operator's  body  must  remain  in  the 
pres(.'nce  sensing  device  field  or  be 
protected  by  supplemental  safeguarding 


when  any  part  of  the  operator's  body  is 
in  the  point  of  operation. 

(c)  Section  1910.217(h)(2)  Brake  and 
clutch  rpquiremeiits.  There  are  a  number 
of  factors  which  indicate  the  need  for 
more  stringent  provisions  for  brake  and 
clutch  systems  in  the  PSD!  mode. 
Among  these  are  the  greater  operator 
speed  and  smaller  margin  for  operator 
error.  For  these  reasons,  the  proposed 
standard  includes  limits  on  types  of 
brakes,  a  requirement  for  demonstrating 
high  torque  capability,  and  a 
requirement  for  assuring  non- 
interleaving  of  brake  springs. 

In  paragraph  1910.217(h)(2)(i),  it  is 
proposed  to  prohibit  flexible  steel  band 
brakes  and  mechanical  linkage  actuated 
brakes  or  clutches  on  presses  used  in 
the  PSDI  mode.  OSHA  believes  that  fast 
and  consistent  stopping  are  critical  to 
safety  in  the  PSDI  mode.  The  prohibited 
types  of  brakes  and  clutches  have  been 
shown  by  experience  not  to  possess  a 
long-term  reliability  against  structural 
failure,  as  compared  to  other  types,  and 
therefore  are  not  considered  acceptable. 

Paragraph  1910.217(h)(2)(ii)  would 
define  a  high  torque  capability  which 
OSHA  believes  will  ensure  fast  and 
consistent  stopping  time.  Average 
values  of  stopping  times  at  three 
different  positions  of  crankshaft  angular 
position  are  to  be  compared  with  the 
average  value  of  the  top  stopping  lime. 
The  high  torque  capability  would  be 
demonstrated  by  conformance  with  the 
proposed  125  percent  limit  of  variation 
from  the  top  stopping  time. 

In  paragraph  1910.217(h)(2)(iii).  OSHA 
proposes  to  prohibit  brake  springs  of 
interleaving  desiga  In  the  event  of  a 
break  in  a  spring.  OSHA  believes  this 
and  other  provisions  of  the  paragraph 
will  reduce  the  possibility  of 
significantly  increasing  the  stopping 
time  beyond  the  normal  brake  stopping 
capability. 

(d)  Section  1910.217(h)(3)  Pneumatic 
systems.  OSHA  considers  fast  and 
consistent  stopping  capability  to  be 
critical  to  PSDI  safety.  Variations  in 
stopping  time  may  be  caused  by  such 
factors  as  air  valve  failure,  and 
mechanical  variations  due  to  air 
cleanliness,  pressure,  moisture,  and 
lubrication.  ParagrHph  1910.217(h)(3) 
addresses  such  pneumatic  system 
failures  and  other  conditions  which 
could  affect  the  stopping  time  of  a  press 
in  the  PSDI  mode.  It  also  highlights  some 
of  the  provisions  of  the  current  standard 
which  are  applicable  to  pneumatic 
systems  in  PSDI  operations.  Finally,  it 
prescribes  the  correct  adjustment  of  air 
counterbalance  systems  for  the  die 
weight  used  in  ordftr  to  maintain  the 
stopping  time. 


(e)  Section  1910.217(h)(4)  Flywheels 
and  hearings.  Paragraph  (h)(4)  would 
address  designs  of  flywheels  and 
bearings  which  could  cause  unintended 
and  uncontrolled  press  strokes  in  the 
event  of  bearing  seizure.  OSHA  believes 
it  is  particularly  necessary  to  inspect. 
lubricate,  and  maintain  such  flywheels 
and  bearings  in  a  manner  to  preclude 
such  bearing  seizures. 

(f)  Section  1910.217(h)(5)  Brake 
monitoring.  Since  fast  and  consistent 
stopping  capability  is  critical  to  PSDI 
safety,  paragraph  (h)(5)(i)  emphasizes 
the  applicable  provisions  of  the  current 
standard  which  relate  to  brake 
monitoring  of  presses  used  in  the  PSDI 
mode.  The  brake  monitor  should  ensure 
that  increases  in  press  stopping  time 
over  a  period  of  use  do  not  exceed  the 
time  used  to  develop  the  safety  distance 
for  the  press  set-up  established  in 
accordance  with  paragraph  (h)(9)(v). 
Paragraph  (h)(5)(i)  would  require  that 
the  brake  monitor  must  be  adjusted  to 
prevent  successive  stroking  of  the  press 
in  the  event  that  stopping  time  increases 
to  such  an  extent  that  the  safety 
distance  no  longer  complies  with 
paragraph  (h)(9)(v). 

Should  it  be  necessary  to  adjust  the 
brake  monitor  once  the  system  has  been 
certified,  paragraph  (h)(5)(ii)  would 
require  that  the  adjustment,  as  well  as 
any  corresponding  increase  of  the  safety 
distance,  should  only  be  done  with  the 
prior  approval  of  the  OSHA-recognized 
third  party  certification  program 
prescribed  in  §  1910.217(h](ll).  OSHA 
believes  that  the  basis  for  the 
certification  of  the  PSDI  safety  system 
would  be  invalid  without  such  approval. 
However,  a  site  visit  would  not  be 
necessary  as  the  certification  program 
could  evaluate  the  adjustment  by  a 
review  of  the  documentation.  Therefore, 
such  approval  would  not  constitute  a 
recertification. 

Paragraph  (h)(3)  (ii)  and  (iii)  address 
the  need  to  control  those  factors  which 
extend  stopping  time  and  to  limit  the 
increase  in  stopping  time  to  a  maximum 
of  10  percent.  OSHA  believes  the  10 
percent  limit  is  reasonable,  and  reflects 
the  potential  for  increases  in  stopping 
times  over  the  down  stroke  of  the  press. 

(g)  Section  1910.217(h](G)  Cycle 
control  and  control  system.  The  PSDI 
reliance  upon  the  control  system  to 
initiate  safe  press  operation  places  a 
particular  burden  upon  the  controls  to 
function  properly  and  to  be  understood 
and  properly  used  by  the  operator. 

Paragraph  (h)(6)(i)  identifies 
applicable  provisions  of  the  current 
standard  which  relate  to  cycle  control 
systems  of  presses  used  in  the  PSDI 
mode. 
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Paragraph  (h)(6)(ii)  would  require  a 
means  of  monitoring  the  crankshaft 
rotary  position  indicating  device.  The 
monitor  would  slop  slide  motion  and 
prevent  successive  strokes  if  the 
position  indicating  device  were  to 
become  decoupled  or  if  the  monitor 
itself  were  to  fail.  OSHA  believes  this  is 
necessary  in  order  to  ensure  that  the 
control  system  reflects  the  true  position 
of  the  crankshaft,  so  that  an  operator  is 
not  exposed  to  point  of  operation 
hazards  which  are  not  actually  being 
controlled  by  the  control  system. 

Paragraph  (h)(6)(iii)  proposes  that  the 
press'  mode  selection  include  a 
capability  to  detect  and  indicate  more 
than  one  interruption  of  the  presence 
sensing  field,  i.e.,  removal  and/or 
feeding  of  the  part  or  stock  by  more  than 
one  intrusion  through  the  field.  Such  a 
capability  would  be  under  the  control 
and  supervision  of  the  employer  in  order 
to  prevent  unauthorized  manipulations 
of  the  press. 

Paragraph  (h)(6)(iv)  proposes  a 
capability  for  PSDI  set-up  and  resetting 
which  would  require  the  operator  to 
take  some  overt  action,  in  addition  to 
the  PSDI  mode  selection,  before 
operation  of  the  press  by  means  of  PSDI 
could  be  started.  OSHA  believes  this 
overt  action,  combined  with  the  warning 
indicator  which  would  be  required  by 
paragraph  (h)(6)(v),  would  alert  the 
operator  to  the  set-up  status  of  the  PSDI 
mode. 

Should  the  press  not  stroke  for  a 
significant  time  interval,  for  example, 
when  an  operator  leaves  the  work 
station  or  is  distracted  for  some  reason, 
OSHA  believes  the  PSDI  mode  should 
automatically  deactivate  and  should 
require  reactivation  before  operation  of 
the  press  by  means  of  PSDI  can  be 
resumed.  Paragraph  (h)(())(vi)  would 
require  a  timer,  manually  adjustable  to  a 
maximum  of  15  seconds,  which  would 
deactivate  the  PSDI  if  the  press  did  not 
stroke  within  that  time  interval.  OSH.'V 
believes  the  IS-second  limit  is  an 
appropriate  idle  period  without 
requiring  deactivation  and  subsequent 
reactivation.  A  special  tool  would  be 
required  to  adjust  the  timer;  its  use 
would  be  limited  to  authorized  persons 
in  order  to  prevent  misu,se. 

Similarly,  in  paragraph  (h)(6)(vii). 
deactivation  of  the  PSDI  mode  from  any 
other  cause,  such  as  actkation  of  the 
red  color  stop  control  required  by 
paragraph  1910.217(b)(7)(ii)  of  this 
section,  or  interrupting  the  presence 
sensing  field,  opening  an  interlock,  or 
reselection  of  the  number  of  intrusions 
required  to  cycle  the  press,  would  also 
require  resetting  of  the  set-up/reset 
means.  OSHA  believes  this  is  necessary 


in  order  to  ensure  operator  awareness  of 
PSDI  status. 

Paragraph  (h)(6l(viii)  would  require  an 
automatic  means  to  prevent  initiation  or 
continued  activation  of  the  PSDI  mode 
unless  the  press  drive  motor  is  energized 
in  the  forward  direction  of  crankshaft 
rotation.  This  is  considered  necessary  in 
order  to  ensure  that  all  intended  safety 
controls  are  operable  in  the  PSDI  mode, 
and  that  an  operator  is  not  exposed  to  a 
downstroke  for  which  the  control 
system  does  not  function. 

Paragraph  (h)(6)(ix)  would  require 
control  design  to  preclude  any 
movement  of  the  slide  caused  by 
operation  of  the  controls,  such  as  power 
on,  power  off,  use  of  the  selector 
switches,  or  making  the  checks  for 
proper  operation  as  required  by 
paragraph  (h)[6)(xiv)  of  this  section. 
This  is  considered  necessary  in  order  to 
prevent  unexpected  slide  movement 
from  unwanted  output  in  transitory 
conditions. 

Paragraph  (h)(6)(x)  would  require  the 
integration  of  all  control  system 
components  and  subsystems  in  a 
manner  to  provide  total  control  system 
compliance  with  the  requirements  of  this 
section.  While  control  system 
components  and  subsystems 
individually  may  meet  pertinent 
provisions,  it  is  necessary  that  they 
function  as  an  integrated  system,  and 
that  there  be  complete  integration  of  the 
control  reliability  and  other  existing 
provisions  with  the  PSDI  control 
provisions. 

Paragraph  (hl(6)(xi)  proposes  that, 
when  there  is  more  than  one  operator  of 
a  press  in  the  PSDI  mode,  each  operator 
must  be  protected  by  a  separate, 
independently  functioning  presence 
sensing  device,  and  that  each  device 
and  control  arrangement  must  meet  the 
requirements  of  the  standard. 

Paragraph  (h)(6)(xii)  would  require 
that  when  a  press  is  equipped  for  PSDI 
operation,  the  presence  sensing  devices 
must  provide  effective  safeguarding  in 
all  other  production  modes  as  well  as 
PSDI.  This  ensures  that  the  presence 
sensing  device  remains  operable,  and, 
even  if  other  appropriate  safeguards  are 
provided,  enhances  the  reliability  for 
safe  operation  in  other  production 
modes. 

Supplemental  safeguarding  is 
considered  necessary  where  access  to 
the  point  of  operation  is  not  protected 
by  the  PSDI  presence  sensing  device. 
Paragraph  (hM9)(viii)  would  address  the 
requirements  for  such  safeguarding. 
Paragraph  (h)(6)(xiii)  would  require 
interlocks  when  supplemental  guards 
are  provided,  which  would  prevent 
stroke  initiation  or  stop  a  stroke  in 


process  if  any  supplemental  guard  fails 
or  is  deactivated.  Such  interlocks  arc 
considered  necessary  to  ensure  that  no 
part  of  an  operator's  body  is  in  the  point 
of  operation  during  a  stroke  if  a 
supplemental  guard  is  not  iii  operation. 

Paragraph  (h)[6)(xiv)  would  address 
requirements  for  automatic  self-checking 
of  the  control  system  at  least  once  each 
cycle  and  before  the  initidl  PSDI  stroke. 
OSHA  believes  this  is  necessary  in 
order  to  ensure  proper  functioning  of  the 
control  s\slem  for  each  PSDI  cycle. 

Paragraph  (h)(6)(xv)  would  require 
provisions  for  an  "inch"  operating 
means  meeting  the  requirements  of 
paragraph  (bll7)(iv)  of  this  section,  hut 
would  prohibit  die-setting  in  the  PSDI 
mode.  "Inch"  operation,  as  defined  by 
paragraph  1910.211  (d)(39).  means  that 
the  stroke  moves  a  short  distance  to 
permit  set  up  or  ad)ustnient.  but  is  not 
for  production  operations.  OSHA 
believes  it  is  necessary  to  assure  that  a 
die-setting  mode  is  provided  on  presses 
which  are  equipped  for  PSDI.  and  th;it 
die-s(.>tt:ng  be  prohibited  in  the  PSDI 
mode,  because  die-setting  should  be 
under  the  complete  manual  control  of 
the  die-setter. 

OSHA  believes  PSDI  operation  may 
be  accomplished  safely  only  in  a  single 
stroke  application.  Single  stroke  control 
is  consistent  with  the  production 
process,  and  is  consistent  with  the 
intention  of  the  anti-repeat  provision  of 
the  standard  by  automatically 
preventing  more  than  one  stroke. 
Paragraph  (hll6)(xvi)  would  permit  only 
a  single  stroke  per  command. 

Paragraph  (h)(ti)(xvii)  would  require 
that  controls  with  internally  stored 
programs  meet  the  control  reliability 
requirements  of  the  current  standard, 
and  that  they  default  to  a  safe  condition 
in  the  event  of  any  failure  within  the 
system.  This  paragraph  also  would 
prohibit  the  use  of  programmable 
controllers.  OSH.^  believes  thai  controls 
with  internally  stored  programs  can  be 
safely  used  but  that  programmable 
controllers  are  unacceptable  because  of 
their  potential  for  manipulation  to  an 
unsafe  condition. 

(h)  Section  1910.217(h)(7) 
Environmental  requirements.  OSHA 
believes  the  control  system  could  be 
exposed  to  operating  stresses  as  well  as 
environmental  conditions  which  would 
impair  its  capability  to  perform  as 
intended.  This  paragraph  would  also 
enhance  the  effectiveness  of  the 
certification  requirements  in  paragraph 
(h)(ll). 

(i)  Section  1910.21 7fh}(8)  Safety 
system.  In  this  paragraph,  OSHA 
proposes  requirements  for  a  safety 
system,  to  include  all  elements  which 
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operate  together  to  prevent  the  worker 
from  receiving  injury.  The  concept 
would  expand  upon  "control  reliability" 
to  assure  safety  in  operational  as  well 
as  malfunction  modes.  This  provision 
requires  that  a  single  human  error  or 
machine  failure  not  lead  to  a  point  of 
operation  accident.  The  proposed 
standard  reflects  OSHA's  belief  in  the 
need  to  consider  the  total  system. 
includi.-»g  all  components  and 
subsystems  and  their  integration  and 
interfaces  with  the  operator  and  the 
trnvironments,  to  ensure  the  s»fety  of 
PSDI.  The  provision  emphasizes  the  fact 
that  PSDI  should  not  be  attempted 
merely  by  the  addition  of  a  presence 
sensing  device  to  an  existing  press, 
without  the  necessary  consideration  of 
the  total  safety  system.  The  concept  of  a 
total  system  for  safety  also  would 
enhance  the  effectiveness  of  the 
certiTication  requirements  in  paragraph 
(h)(n). 

(j)  Section  910.217(h)(9)  Safeguaniing 
the  point  of  operation.  Paragraph 
(h)(9)(i)  would  emphasize  the 
applicability  of  the  requirements  in  the 
current  standards  relating  to 
safeguarding  the  point  of  operation. 

Paragraph  (h){9){ii)  would  limit  the 
implementation  of  PSDI  to  presence 
sensing  devices  of  the  light  curtain 
(photo-electric)  type.  OSHA  believes 
that  the  only  current  presence  sensmg 
devices  suitable  for  stroke  initiation  are 
the  light  curtain  type.  However,  any 
emergent  technology  which 
demonstrates  equivalent  or  superior 
performance  capability  could  be 
considered  in  the  future. 

OSHA  is  particularly  interested  in 
information  regarding  experience  in  the 
use  of  light  curtain  type  presence 
sensing  devices  for  initiation  or 
activation  of  other  types  of  machinery  or 
equipment.  Relevant  data  concerning 
the  design,  operation,  maintenance, 
training  requirements,  etc..  for  such  use 
of  the  devices  is  solicited. 

Paragraph  (h)(9)(iii)  would  limit  the 
individual  sensing  field  of  a  presence 
sensing  device  used  to  initiate  strokes  in 
the  PSDI  mode  to  cover  not  more  than 
one  side  of  the  press.  OSHA  beheves 
the  use  of  mirrors  or  other  techniques  to 
"bend"  the  field  of  a  light  curtain 
reduces  the  reliability  of  the  device  for 
stroke  initiation.  Since  separate  devices 
and  controls  would  be  required  for  any 
additional  operator  of  a  press,  no  more 
than  one  side  of  a  press  should  be 
covered  with  any  one  sensing  field,  in 
order  to  prevent  accidental  stroke 
initiation  which  could  injure  the 
operator. 

"Object  sensitivity"  describes  the 
capability  of  a  presence  sensing  device 
to  detect  an  object  in  the  sensing  field, 


expressed  as  the  linear  measurement  of 
the  smallest  interruption  which  can  be 
detected  at  any  point  in  the  field. 
Minimum  object  sensitivity  describes 
the  largest  acceptable  size  of  the 
interruption  in  the  sensing  field. 

Paragraph  (h)(9)(iv)  would  limit  the 
minimum  object  sensitivity  of  light 
curtains  used  to  initiate  strokes  in  the 
PSDI  mode,  and  would  limit  the  number 
and  size  of  blanked  areas  in  the  sensing 
field  of  such  light  curtains.  OSHA 
believes  that  object  sensitivity  is  more 
critical  for  PSDI  than  for  point  of 
operation  g<|iarding.  Limiting  tJr.e  object 
sensitivity  so  that  the  minimum  object 
size  to  be  deteted  by  a  sensing  field  is 
not  greater  than  1 V4  inches  (31.75  mm)  is 
necessary  to  assure  fast  and  reliable 
detection  capability  as  well  as  reliable 
and  consistent  light  curtain  stroke 
initiation.  "Blanking"  is  a  form  of 
blocking  of  the  light  curtain  pattern  to 
allow  the  fteeding  of  stock  or  parts.  It 
removes  a  portion  of  the  sensing  field 
from  operation,  creating  a  blind  spot 
which  does  not  sense  the  presence  of 
any  object  or  any  part  of  the  operator's 
body.  If  blanking  is  introduced  into  the 
sensing  field,  a  maximum  size  of  two 
inches  (50.8  mm)  is  considered 
reasonable.  Minimum  object  sensitivity 
and  blanking  must  be  considered  in 
evaluating  the  penetration  distance 
necessary  to  assure  detection  of  the 
operator's  fingers  or  hand.  Graph  h-1 
depicts  the  relationship  between 
penetration  distance  and  minimum 
object  sensitivity  or  blanking  size.  The 
derived  penetration  distance  would  be 
added  in  the  calculation  of  the  safety 
distance  as  required  in  paragraph 
(h)(9)(v)  of  this  section.  OSHA 
particularly  requests  public  comment  on 
the  proposed  size  limits  for  object 
sensitivity  and  blanking,  and  on  the  use 
of  the  graph  which  relates  the  limits  to 
the  penetration  depth  factor. 

The  safety  distance — the  distance 
from  the  sensing  field  to  the  point  of 
operation — proposed  for  PSDI  in 
paragraph  (h)(9)(v)  would  revise  the 
safety  distance  required  in  the  current 
standard,  by  prescribing  the  use  of  a 
higher  hand  speed  constant, 
modification  and  extension  of  the 
stopping  time  element,  and  inclusion  of 
the  penetration  depth  factor  OSHA 
believes  these  more  stringent  provisions 
are  necessary  for  safe  PSDI  operation, 
for  the  reasons  discussed  in  the 
following  paragraphs. 

The  hand  speed  constant  represents 
the  average  speed  of  the  movement  of 
an  operator's  hand  over  the  distance 
between  the  presence  sensing  field  and 
the  point  of  operation.  The  movement 
includes  both  acceleration  to  a 
maximum  speed  and  deceleration  to 


zero  speed  or  stop.  In  the  case  of  PSDI, 
the  operator's  hand  is  moving  at  the 
time  the  sensing  field  is  interrupted,  as 
contrasted  with  two-hand  control  where 
the  operator's  hand  is  moving  from  a  full 
stop.  Therefore,  the  average  hand  speed 
would  be  greater  with  PSDI.  OSHA 
believes  the  hand  speed  constant  may 
be  more  critical  for  PSDI  than  for 
guarding  alone,  and  the  higher  hand 
speed  constant  is  necessary  for  PSDI. 
Thus.  OSHA  proposes  to  use  a  hand 
speed  constant  of  100  inches/sec  (2.54 
m/s)  rather  than  the  current  constant  of 
63  inches/sec  (1.6  m/s). 

Even  comparing  PSDI  with  foot- 
operated  controls.  OSHA  believes  the 
higher  hand  speed  constant  is  necessary 
because  of  the  higher  hand  speed 
possible  when  the  operator  does  not 
have  to  exert  any  special  effort  to 
initiate  slide  motion  other  than  handling 
the  stock  or  part. 

Several  studies  have  been  made  in 
Europe  to  determine  average  hand 
speed.  .^  report  by  Peter  Knauss, 
published  in  1974  (referenced  in  Ex,  1). 
stated  that  an  average  hand  speed  of  63 
inches/sec  (1.6  m/s),  based  on 
measurements  made  at  simulated  press 
stations,  has  been  used  as  a  guideline  in 
West  Germany  since  1935.  Knauss 
explained  that  measurements  under 
simulated  conditions  might  not  be  the 
same  as  those  in  a  real  life  situation 
where  the  operator  might  be  inhibited 
by  the  awareness  of  danger. 

Knauss  cited  five  studies  that  reported 
average  hand  speeds  ranging  from  55 
inches/sec  (1.4  m/s)  to  114  inches/sec 
(2.9  m/s).  This  range  was  attributed  to 
such  factors  as  whether  the  hand  was  in 
motion  or  started  from  a  still  position, 
and  the  length  of  the  distance  covered. 

A  Dutch  study  found  average  reach 
speeds,  starting  with  the  hand  in  motion, 
of  about  79  to  98  inches/sec  (2.0  to  2.5 
m/s),  for  a  safety  distance  of  about  9.8 
to  19,7  inches  (250  to  500  mm),  as  might 
be  conventional  for  modem  presses. 

The  Phase  II  report  on  the  Safety 
Study  of  OSHA's  Experimental 
Variance  on  Self-Tripping  of  Power 
Presses  (Ex.  10)  reported  that  a 
simulation  study  done  in  Japan  found 
two  types  of  maximum  hand  velocities: 
56.3  inches/sec  (1.43  m/s)  for  a  hand 
whose  initial  velocity  was  zero;  and  72.5 
inches/sec  (1.84  m/s)  for  a  hand  whose 
initial  velocity  w*s  not  zero.  Table  I  (Ex. 
10,  p. 31)  shows  the  variation  in  safety 
distance  arising  from  diffferent  stopping 
times  for  both  the  hand  speeds 
determined  by  the  Japanese  study  as 
well  as  for  the  higher  hand  speed 
determined  by  a  Swedish  study.  The 
Table  demonstrates  the  interrelationship 
of  hand  speed,  stopping  time,  and  safety 
distance. 
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Table  I— Comparison  Study  of  Safety  Dis- 
tances FOR  Light-Curtain  Unit  Versus 
Hand-Speed  Time 

Sa>3ty  distance  n  MM 
To«is,ojj^.««.        -~^     -Japanese  ,.^ 
»'^'  A  B 

50 „ 150  72  92 

75 185  107  138 

10O._ 250  143  184 

125 310  179  230 

•  Average  harxJ-soeed  2  5  m/s. 

*•  Avetage  hanc-speeo  tw  A'  1/43  m/s  (initial  hand 
velocity  ze*o)  Ave'^ge  fiand-spe«d  tor  "B"  1  84  m/s  (ir*tjal 
hano  veiocity  ze'ol 

'  Adopted  trofn  National  Swedish  Boaftl,  1974 

'  Adopted  Itom  FuKaya  el  al.  1 992 

Other  studies  made  in  England  and 
France  have  demonstrated  that  the 
human  hand  can  reach  speeds  of  161  to 
177  inches/sec  (4.1  to  4.5  m/s)  (Ex.  5.  p. 
31). 

Because  of  the  numerous  studies  and 
the  wide  range  of  findings,  considerable 
controversy  has  resulted  on  the  hand 
speed  constant. 

In  consideration  of  the  various  factors 
involved,  OSHA  proposes  that  a  hand 
speed  constant  of  100  inches/soc  (2.54 
m/s)  be  used  in  determining  the  safety 
distance  for  PSDI.  A  number  of  the 
studies  do  support  this  hand  speed 
constant. 

For  example,  the  study  by  NIOSH 
(contract  ?t210-80-O034  (Ex.  9)). 
recommends  that  the  National  Swedish 
Board  of  Industrial  Safety  Acts  law  of 
1974  be  followed  because  of  the 
Swedish  experience  with  the  safe  use  of 
100  inches/sec  (2.54  m/s)  when  using  the 
PSDI  mode  on  mechanical  power 
presses. 

Public  comment  is  particularly  invited 
on  this  important  subject,  in  view  of  the 
wide  range  of  available  data  to  be  used 
in  determining  the  hand  speed  constant 
and  the  impact  of  the  constant  on  the 
safety  distance  required  for  PSDI 
operation. 

The  current  standard  determines  the 
stopping  time  of  the  press  as  that  which 
is  measured  at  approximately  the  90 
degree  position  of  crankshaft  angular 
rotation.  The  method  proposed  for 
calculating  safety  distance  for  PSDI 
would  consider  the  separate  elements  of 
the  stopping  time:  i.e.,  the  press  slopping 
time  (defined  as  the  sum  of  the  kinetic 
energy  dissipation  time  plus  the 
pneumatic/magnetic/hydraulic  reaction 
time  of  the  clutch/brake  operating 
mechanism):  the  presence  sensing 
device  response  time;  the  response  lime 
of  all  interposing  control  elements 
between  the  presence  sensing  dm  ice 
and  the  clutch/brake  operating 
mechanism;  the  increase  in  stopping 
time  allowed  by  the  brake  monitor  for 


brake  wear;  and  the  increase  in  stopping 
time  necessary  to  reflect  hand 
penetration  time. 

The  stopping  time  elements  in  the 
proposed  minimum  safety  distance 
formula  must  be  identified  in  order  to 
determine  each  subsystem's  reaction 
time  contribution  to  the  total  time.  This 
would  also  enhance  the  effectiveness  of 
the  certification  requirements  in 
paragraph  (h)(ll). 

The  press  stopping  time  would  be 
computed  by  taking  averages  of  multiple 
measurements  at  each  of  three  positions 
(45°,  60°.  90°)  of  crankshaft  angular 
rotation;  the  longest  of  the  three 
averages  would  be  the  stopping  time 
figure  to  be  used  in  determining  the 
safety  distance.  OSHA  believes  this 
method  assures  that  the  press  stopping 
time  takes  into  account  variations 
arising  from  crankshaft  rotaton  position. 

As  discussed  earlier,  the  penetration 
depth  factor  would  be  introduced  into 
the  safety  distance  calculation  in  order 
to  allow  for  possible  penetration  of  an 
operator's  fingers  or  hand  through  the 
field  before  detection  occurs.  Graph  h-1 
shows  the  relationship  of  the 
penetration  depth  to  the  minimum  object 
sensitivity  or  blanking  size.  It  represents 
the  maximum  distance  the  fingers  or 
hand  could  penetrate  through  the 
minimum  object  sensitivity  setting  or  the 
blanked  area  before  being  detected.  It  is 
based  on  the  study,  "The  Application  of 
Photo-Electric  Safety  Systems  to 
Machinery,  Draft-British  Standards 
Specification  for  Electro-Sensitive 
Safety  Systems  for  Industrial 
Machinery,"  by  the  British  Standards 
Institute  GEL/120  Committee,  January  4. 
1983.  in  which  presence  sensing  devices 
with  object  sensitivity  values  ranging 
from  5/8  inch  (16  mm)  to  2 ''2  inches  (64 
mm)  were  tested  using  male  and  female 
operators.  The  values  selected  for  the 
graph  are  the  95th  percentile  penetration 
figures  resulting  from  the  study.  OSHA 
believes  the  graph  presents  a  reasonable 
penetration  depth  factor,  which  is  a 
necessary  component  in  the 
determination  of  safety  distance. 

In  paragraph  (h)(9)(vi).  the  presence 
sensing  device  location  would  be 
required  either  to  be  set  at  each  tool 
change,  or  to  be  fixed  in  location  to 
provide  the  required  safety  distance  for 
all  tooling  set-ups.  OSH.-\  believes  either 
method  would  ensure  the  necessary 
safety  distance.  Where  the  adjustable 
set-up  is  used,  paragraph  (h)[9)(vii) 
would  require  the  use  of  a  special  tool 
available  only  to  authorized  persons. 
OSHA  believes  this  is  necessary  in 
order  to  prevent  unauthorized  changes 
in  the  presence  sensing  device  location 
which  might  place  the  sensing  field  too 
close  to  the  point  of  operation  and,  thus, 


result  in  exposure  of  the  operator  to 
injury  at  the  point  of  operation. 

Paragraph  (h)(9)[viii)  would  require 
supplemental  safeguarding  to  protect  all 
areas  of  access  to  the  point  of  operation 
not  protected  by  the  PSDI  presence 
sensing  device.  Such  supplemental 
safeguarding  would  be  limited  to  eithi-r 
additional  light  curtain  presence  sensing 
devices  or  to  other  types  of  guards 
meeting  the  standard.  Such 
supplemental  safeguarding  would  be 
required  to  be  interlocked  with  the  press 
control  to  prevent  press  PSDI  operation 
if  the  guard  fails,  is  removed,  or  is  out  of 
position — such  as  during  die-setting.  If  a 
light  curtain  presence  sensing  device  is 
used  as  a  supplemental  safeguard,  it 
could  not  be  used  to  initiate  a  press 
stroke  but  would  be  required  to  meet  the 
requirements  of  the  standard,  including 
the  new  safety  distance  requirements 
proposed  in  paragraph  (h)(9|(v).  OSHA 
believes  this  is  necessary  because  when 
a  worker  is  operating  a  press  in  a  PSDI 
mode  he  or  she  will  be  capable  of  higher 
hand  speeds  and  the  new  safety 
distance  requirements  will  also  be 
appropriate  for  the  supplemental 
safeguards. 

Paragraph  (h){9)(ix)  would  require  the 
installation  of  barriers  or  supplemental 
light  curtain  presence  sensing  device 
safeguards  to  prevent  the  situation 
where  personnel  could  pass  completely 
through  the  PSDI  presence  sensing 
device  sensing  field.  OSHA  believes 
that,  without  such  safeguards,  there  is  a 
potential  for  triggering  a  stroke  ini'.iati,jn 
by  inadvertent  interruption  of  the  field 
while  the  operator  is  still  on  the  point  of 
operation  side  of  the  presence  sensing 
device. 

Paragraph  (h)(9)(x)  proposes  that 
hand  tools  be  designed,  either  by  tool 
handle  thickness  or  tool  length,  "to 
ensure  that  the  intrusion  of  the  sensing 
field  of  the  PSDI  presence  sensing 
device  by  the  use  of  a  hand  tool  or  an 
operator's  hand  will  be  detected  during 
the  entire  period  of  hand  tool  use  This 
would  be  required  to  be  suitable  for  any 
safety  distance  determined  by  the  press 
set-ups.  Stroke  initiation  while  a  hand 
tool  is  in  the  point  of  operation  could 
seriously  injure  the  operator  by  flv-back 
of  the  tool  or  its  parts,  or  by  forcing  the 
operator's  hand  against  the  press  or 
another  object. 

(k)  Section  1910.217(h)ll0]  Inspection 
end  maintenance.  Paragraph  (h)(10)(i) 
proposes  that  a  test  rod.  with 
accompanying  instructions  for  its  use, 
be  provided  to  ensure  the  object 
sensitivity  capability  of  the  presence 
sensing  device  and  to  facilitate 
appropriate  inspection  and 
maintenance. 
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Paragraph  (h)(10{ii)  would  list  the 
specific  checks  at  the  beginning  of  each 
shift  or  whenever  a  die  change  is  made 
which  OSHA  believes  are  necessary  to 
ensure  that  the  designed  safety  features 
are  fully  operational.  They  v\ould 
include:  tests  of  the  PSDI  and 
supplemental  safeguarding;  checks  of 
the  safety  distance:  and  verification  of 
the  correct  counterbalance  adjustment. 

ParagrHph  (h)(10(iii)  reflects  OSHA  s 
t)clit;f  in  the  necessity  to  inspect, 
lubricate,  and  maintain  flywheels  and 
bearings  in  order  to  preclude  bearing 
seizures  and  possible  uncontrolled  press 
sirukfs. 

Paragraph  (h|(10(iv)  would  require 
periodu;  inspections  of  clutch  and  brake 
mechanisms  in  accordance  with  the 
press  manufacturers  recommendations. 
OSHA  believes  that  compliance  with 
the  manufacturer's  recommendations 
should  ensure  continued  full  operational 
cap.ibility  of  the  rlut(,h  and  brake 
mcnhanisms. 

I'aragraph  (h)(10(v)  provides  that  any 
{.(inditi(m  of  failure,  non-compliance,  or 
improper  adjustment  which  may  be 
revealed  by  the  checks  specified  in 
proposed  paragraphs  (hl(10)(ii).  (in),  or 
(iv)  must  be  corrected  before  any  further 
operation  of  the  press  is  attempted. 

Paragraph  (hj(10(vi)  would  require 
that  the  employer  ensure  the 
competence  of  personnel  who  would 
care  for.  inspect,  or  maintain  presses 
equipped  for  PSDI  operation,  through 
initial  and  periodic  traininj^.  OSHA 
lieliev(!s  the  continuing  inspection,  care, 
and  nuiintenance  of  the  presses  is 
(:riti(.,il  to  the  continuing  safety  of  the 
operator. 

(I)  Section  1910.217(h)(ll)  .SV/ffO' 
system  certification.  This  paragraph 
would  require  certification  of  the  PSIJI 
safety  system  by  an  OSHA-recognized 
third-party  certification  program.  In  a 
separate  rulemaking  action  (49  FR  a't20). 
March  6.  1984  (Ex.  17).  OSHA  is 
proposing  revisions  to  29  CFR  Parts  19ir7 
and  1910  for  new  regulations  covering 
OSHA  recognition  of  testing-related 
.lyennes  and  certification  programs. 
OSHA  believes  that  the  OSHA- 
recoj^nized  third-party  certification 
program  outlined  in  that  proposal,  or  a 
similar  approach,  presents  a  feasible 
administrative  mechanism  for  assuring 
the  I'SDl  safety  system.s  are  designed. 
Histalled  and  mamt.oned  m  accordance 
with  all  requirements  of  this  section. 
Such  independent  certification — 
including  design  certification, 
installation  certification,  and  annual 
re( crlification — provides  a  visible, 
recognizaljle  method  for  verifying  such 
compli.ince. 

Paragraph  (h)lni  (i),  (ii).  and  (iii). 
respectively,  would  contain  the  general 


requirements  for  the  three  levels  of 
certification.  Because  of  the  technical 
nature  of  the  standard,  and  the 
dependence  on  the  certification  process 
to  verify  compliance  with  the  standard, 
the  ccrtiHcation  requirements  are 
supplemented  by  two  appendices. 
Appendix  A  would  provide  the 
mandator^'  requirements  pertinent  to 
each  provision  in  the  section,  and  would 
identify  the  responsibilities  of  the 
employer,  the  manufacturer,  and  the 
certification  program.  Appendix  B 
would  provide  nonmandatory  guidelines 
which  would  assist  employers, 
manufacturers  and  others  in 
understanding  and  implementing  the 
requirements.  OSHA  believes  these 
appendices  would  provide  clearer 
delineation  and  understanding  of  the 
requirements.  Comments  are 
particularly  invited  on  the  appendices. 

Paragraph  (h)(ll)(iv)  would  require 
notification  to  the  OSHA-recognized 
third-party  certification  program  in  the 
event  a  component  or  subsystem  of  the 
safety  system  fails  or  is  modified, 
removed  or  replaced.  Recertification 
would  be  required,  except  where  the 
component  or  subsystem  is  replaced  by 
one  of  the  same  manufacture  and  design 
as  the  original,  or  where  the 
replacement  is  demonstrated  by 
similarity  analysis  to  be  equivalent  to 
the  original.  OSHA  believes  this  is 
necessary  in  order  to  ensure  the  same 
level  of  safety  as  was  intended  by  the 
original  certification. 

Paragraph  (h)(n)(v)  would  require 
that  the  employer  and  the  certification 
program  keep  certain  records  of  the 
installation  certification  and  all 
recertifications.  Similarly,  paragraph 
(h)(ll)(vi)  would  require  that  a  label  be 
affixed  to  the  press,  containing  as  a 
minimum  the  press  serial  number,  the 
minimum  required  safety  distance,  the 
identification  of  the  certification 
program,  and  the  date  of  certification. 
OSHA  believes  the  retention  of  this 
information  and  the  provision  of  the 
label  are  necessary  for  the  continui..g 
effectiveness  of  the  certification 
program,  and  for  the  proper  evaluation 
of  a  PSDI  operation  by  an  OSHA 
compliance  or  consultation 
representative. 

Paragraph  (h)(n){vii)  would  require 
that  the  employer  notify  the  certification 
program  of  any  point  of  operation  injury 
while  a  press  is  used  in  the  PSDI  mode. 
A  copy  of  the  report  currently  required 
by  paragraph  (g)  of  the  standard  would 
suffice.  OSHA  believes  such  reporting  is 
necessary  in  order  to  monitor  the 
continuing  effectiveness  of  the 
certification  process. 

(m)  Section  1910.217(h)(12)  Die  Setting 
and  Work  Set- ['p.  This  paragraph  would 


address  requirements  for  die  setting  and 
work  set-up  on  presses  used  in  the  PSDI 
mode.  Paragraph  (h)(12)(i)  would  require 
conformance  with  current  requirements 
as  well  as  with  the  proposed 
requirements  for  PSDI.  Paragraph 
(hl(12)(ii)  would  prohibit  the  use  of  PSDI 
for  the  actual  die  setting  or  set-up. 
Paragraph  (h)(12)(iii)  would  require 
checks  of  the  safety  distance, 
supplemental  safeguarding,  and  slide 
counterbalance  adjustment  following 
each  die  change.  It  would  also  require  a 
special  tool,  available  only  to  authorized 
personnel,  for  adjustment  of  the  PSDI 
presence  sensing  device. 

OSHA  believes  these  requirements 
are  necessary  in  order  to  assure  that  die 
setting  and  work  set-up  are 
accomplished  safely  and  without 
degrading  the  safety  of  the  PSDI 
operations. 

(n)  Section  1910.217(h)(13)  Operator 
training.  This  paragraph  would 
supplement  the  training  required  by  the 
present  standard  by  requiring  additional 
training  for  the  operator  of  a  press  used 
in  the  PSDI  mode.  OSHA  recognizes  the 
importance  of  operator  training,  and 
believes  that  the  additional  specific 
training  for  PSDI  operation  is  necessary 
in  order  to  ensure  operator 
understanding  and  capability  to  perform 
PSDI  safety. 

(o)  Appendix  A — Requirements  for 
Certification  of  Safety  Systems  fur 
Presence  Sensing  Device  Initiation  of 
Mechanical  Power  Presses.  This 
Appendix  would  provide  the  mandatory 
requirements  for  certification  of  the 
safety  system.  Specific  requirements 
would  be  included  for  each  level  of 
certification  and  for  each  applicable 
portion  of  the  standard.  Requirements 
for  the  certification  program,  the 
employer,  and  the  manufacturer  would 
be  identified  separately. 

As  discussed  earlier,  the  proposed 
requirement  for  certification  results  from 
public  comments  on  the  preproposal 
draft  standard.  The  comments  were 
specific  and  detailed  with  respect  to  the 
nature  and  extent  of  the  certification 
process  which  would  be  necessary  to 
accomplish  PSDI  safely.  In  preparing  the 
proposed  provisions  for  certification, 
OSHA  sought  advice  from  outside 
consultants.  Mr.  Sergio  Concha  of  Paser 
Associates,  in  conjunction  with  OSHA 
staff  and  other  consultants,  developed 
the  major  portion  of  the  proposed 
requirements  in  Appendix  A. 

The  proposed  requirements  attempt  to 
provide  a  degree  of  specificity  which 
can  be  utilized  as  a  basis  for 
demonstrating  and  evaluating  the 
capability  of  a  safety  system  to  satisfy 
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the  requirements  of  the  standard  for  safe 
PSDI. 

OSHA  requests  pubhc  comment  on 
the  provisions  proposed  in  Appendix  A. 
A  number  of  the  quantitative  limits  are 
based  on  theoretical  or  empirical 
considerations  rather  than  actual  test 
data  or  experimental  findings.  Examples 
of  these  provisions  include  the 
following:  the  definition  of  full  stop  or 
no  movement  of  the  slide  or  ram  as 
deceleration  of  0.0625  iii/sec  *  (1.59  mm/ 
sec  *)  or  less;  the  provision  calling  for 
the  accuracy  of  test  instruments  which 
measure  reaction  times  to  be  within 
0.0001  seconds;  and  the  requirement  for 
operation  of  the  brake  and/or  clutch  to 
be  operated  for  a  numbei^of  cycles 
simulating  at  least  two  consecutive 
hours  of  normal  operation  with  one 
broken  spring. 

Public  comment  is  also  requested  on 
certification  and  test  procedures  which 
would  ensure  the  safety  of  the 
integrated  safety  system,  and  yet  not 
place  undue  restraints  on  either 
innovation  in  the  development  of  new 
PSDI  safety  systems,  or  the  retrofitting 
of  existing  press  installations. 
Comments  on  the  use  of  manufacturer's 
development  testing  and  the  other 
provisions  in  paragraph  E  of  Appendix 
A  are  particularly  requested. 

OSHA  would  prefer  a  less  detailed 
certification  system  if  it  would  fulfill  the 
proposed  requirements  of  the  standard. 

(p)  Appendix  B — Guidelines  for 
Certification  of  Safety  Systems  for 
Presence  Sensing  Device  Initiation  of 
Merchanical  Power  Presses.  This 
Appendix  would  provide  nonmandatory 
guidelines  to  assist  employers, 
manufacturers,  and  their  representatives 
in  accomplishing  the  certification 
process.  It  would  supplement  the 
provisions  of  the  standard  and  the 
mandatory  requirements  m  Appendix  A. 
Public  comments  and  suggestions  are 
invited  on  this  and  other  approaches 
which  would  enhance  the  understanding 
and  implementation  of  the  certification 
of  the  safety  system, 

(q)  Appendix  C — Supplementary 
Information.  This  Appendix  would 
provide  supplementary  information  to 
assist  in  the  understanding  of  paragraph 
(h)  of  this  section.  Public  comments  and 
suggestions  are  invited  on  the  Appendix. 

VI.  Summary  of  the  Preliminary 
Regulaton  Impact  and  Regulatory 
Flexibility  .Assessment 

Executive  Order  1^291  (46  FR  13197. 
February  19, 1981)  requires  that  a 
regulatory  analysis  be  performed  for  any 
rule  having  major  economic 
consequences  on  the  national  economy, 
individual  industries,  geographical 
regions,  or  levels  of  government.  The 


Regulatory  Flexibility  Act  (5  L'.S.C.  601 
et  seq.)  similarly  requires  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  to  consider  the 
impact  of  the  proposed  regulation  on 
small  entities. 

Consistent  with  these  requirements. 
OSHA  has  prepared  a  Preliminary 
Regulatory  Impact  and  Regulatory 
Flexibility  Assessment  for  the  proposed 
revisions  to  the  OSHA  standard 
governing  mechanical  power  presses. 
This  standard  would  amend  the  present 
standard  for  mechanical  power  presses 
(29  CFR  1910.217)  to  allow  employers  to 
voluntarily  adopt  presence  sensing 
device  initiation  (PSDI)  on  mechanical 
power  presses.  Presence  sensing  devices 
initiate  the  mechanical  stroke  of  a 
power  press  automatically  after  the 
operator's  hands  and  arms  leave  the 
danger  zone.  OSHA's  present  standard 
for  mechanical  power  presses.  29  CFR 
1910.217.  Subpart  O,  adopted  as  a 
consensus  standard  in  1971,  does  not 
permit  presence  sensing  device 
initiation.  Rather,  it  requires  that  a 
mechanical  power  press  operator 
physically  initiate  the  stroke  of  a  power 
press  by  using  hand  controls  or  a  foot 
pedal.  This  proposed  revision  would 
allow,  but  not  require,  a  presence 
sensing  device  to  initiate  the  stroke 
automatically  when  the  operator's  body 
is  out  of  the  danger  zone.  The  amended 
standard,  if  adopted,  would  address  not 
only  the  use  of  presence  sensing 
devices,  but  also  the  entire  safety 
system  of  the  presses  operating  with 
these  devices. 

The  regulatory  impact  assessment 
describes  the  industries  and  workers 
affected  by  the  standard,  the  current  use 
and  productivity  gains  associated  with 
PSDI  technology,  the  costs  of 
compliance  with  the  proposed  standard. 
the  forecasts  of  the  adoption  of  the  PSDI 
by  U.S.  industry,  and  the  net  benefits  to 
the  United  States  from  PSDI  technology. 

The  proposed  standard  applies  to 
mechanical  power  presses,  a  type  of 
equipment  widely  distributed 
throughout  the  various  metalworking 
industries,  and  especiallv  used  in 
Fabricated  Metal  Products  (SIC  34). 
Machinery.  Excluding  Electrical  (SIC 
35).  and  Eiectncal  and  Electronic 
Equipment  (SIC  36).  The  regulatory 
impacts  are  greatest  for  Metal  Forgings 
and  Stampings  ISIC  3461.  the  industry 
that  makes  the  mus'  intensive  use  of 
mechanical  power  presses.  Within  this 
group.  Automotive  Stampings  (3465), 
Crowns  and  Closures  (3466).  and  Metal 
Stampings,  not  elsewhere  classified 
(3469).  are  the  primary  users  of 
mechanical  power  presses.  A  variety  of 
industries  outside  the  metalworking 
industries  will  also  be  affected 


somewhat  by  the  regulation.  According" 
to  McGraw-HiU  s  1983  Inventory  of 
Metalworking  Equipment.  13  percent  of 
all  machine  tools  (a  category  of 
equipment  that  includes  mechanical 
power  presses)  are  used  outside  the 
metalworking  industries. 

Effects  of  the  Proposal 

Worker  Population 

The  estimated  number  of  employees 
covered  by  the  proposed  standard  is 
73,000.  based  upon  employment  data. 
Two  occupational  groups,    punch  and 
stamping  press  operators'  and    |ob  and 
die  setters. "  have  the  highest  number  of 
employees  now  operating  manually  fed 
presses  that  could  be  converted  to  PSDI 
technology.  According  to  the  1982 
Handbook  of  Labor  Statistics,  published 
by  the  Bureau  of  Labor  Statistics,  there 
were  96.000  employees  m  the  former 
occupational  group  and  74.000  in  the 
latter,  for  a  total  fo  170.000  workers 
This  total  includes  operators  of  non- 
mechanical  presses  and  die  setters  who 
do  not  manually  feed  the  presses. 
Assuming  that  only  60  percent  of  the 
first  group  and  20  percent  of  the  second 
group  work  on  manually  fed  power 
presses  results  in  an  estimated 
population  of  58.000  "press  operatives" 
and  15.000  "job  and  die  setters."  or  a 
total  of  73.000  workers,  who  would  be 
covered  by  the  proposed  standard. 

Benefits  and  Costs 

The  C'lrrent  regulatory  environment 
prohibits  the  use  of  PSDI  on  mechanical 
power  presses.  OSH.A  estimates  that 
allowing  employers  to  convert  existing 
presses  to  PSDI  systems  will  result  in 
productivity  gains  of  (a  weighted 
average  of!  24.3  percent  per  press.  This 
gain  can  be  used  to  determine  that  the 
addition  of  PSDI  technology  to  an 
existing  press  will  free,  on  average, 
S8.160  worth  of  resources  to  the  U.S. 
economy  per  year.  When  multiplied  by 
OSHA's  estimate  of  19  875  likely 
mechnical  press  conversions,  a  total 
annual  savings  of  Si  62  million  to  the 
economy  is  derived  after  all  such 
conversions. 

The  net  saving  to  the  U.S.  economy 
from  the  conversion  of  exisitng  presses 
is  the  excess  of  nationdl  sd\  ing  over  the 
national  cost  oi  converting  existmg 
mechanical  power  presses  to  PSDI 
technology  m  accord  witti  the  proposed 
standard   Phis  cost  includes  the  cost  of 
converting  the  existing  equipment  to 
PSDI  technology,  of  certif\ing.  of 
inspecting  and  maintaining  the  PSDI 
systems,  and  training  workers.  OSH.A 
estimates  this  cost  at  S65  million  per 
year  after  all  such  conversions.  Hence. 
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•he  lU't  saving  from  the  conversion  of 
existing  presses  in  S97  million  after  all 
such  conversions,  which  are  estimated 
to  occur  over  a  fuur-ycar  period. 

OSM.\  pstim.ites  an  annual  total 
savuiK  of  S2.04  million  to  the  economy 
from  the  introduction  of  new  presses 
with  I'SDI  systems.  This  assumes  250 
new  presses  with  PSDl  systems  each 
year  The  annual  net  saving  associated 
with  new  pres.«es  is  Si. 662  million.  This 
amount  is  derived  by  subtracting  the 
incremental  cost  of  new  presses  with 
PSDl  technology  from  the  total  annual 
savings.  The  incremental  cost  of  the  new 
presses  amounts  to  S338,0(H).  which 
incluiifs  the  cost  ()f  ecjuippint;  newly 
maniif.ictured  presses  with  PSDl 
technology,  of  performing  installation 
certification,  of  inspecting  and 
maintaining  the  PSDl  systems,  and  of 
providing  worker  trainmg. 

The  present  value  of  the  net  gain  from 
this  standard  for  198v5-1994  is  S535.4 
million,  assuming  a  10-percent  interest 
rate  and  a  15-year  equipment  life.  This 
period  represents  the  first  10  years  that 
the  standard  will  he  in  effect. 

Th»;  Assistant  Secretary  for  OSHA 
concludes  that  this  action  cannot  be 
considered  major  as  defined  by  Section 
1(b)  of  F.xecutive  Order  12291. 
Nevertheless.  OSHA  has  completed  a 
Preliminary  Regulatory  Impact  Analysis 
for  this  standard  and  intends  to 
complete  a  Final  Regulatory  Impact 
Analysis  before  issuing  a  final  standard. 

Technological  Feasibility 

OSHA  is  required  to  a^j3SS  the 
technological  feasibility  of  new 
reguhititins  prior  to  tiieir  promulgation. 
The  proposed  standiird  removes 
OSHAs  prohibition  against  the  use  of 
F'SDl  on  mechanical  power  presses,  but 
does  not  require  the  use  of  this 
technology.  The  safety  equipment  and 
work  practices  contained  in  the 
proposed  OSHA  standard  have  been 
demonstrated  to  be  technologically 
feasible.  Under  a  1976  OSHA-granted 
variance,  one  U.S.  multi-plant,  metal 
stamping  firm  has  utilized  PSDl 
technology  in  a  manner  consonant  with 
the  operational  requirements  of  the 
proposed  stand.ird.  A  significant  portion 
of  U.S.  firms  using  manually  fed 
mechanical  power  presses  are  capable 
of  retrofitting  them  with  PSDl 
technology  to  implement  the  proposed 
measure.  This  conclusion  is  based  on  a 
comparison  of  current  industry  practices 
with  the  requirements  of  the  proposed 
standard. 

Impacts  on  Small  Firms 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  19H0  (Pub.  L.  96-353.  94  Stat.  1164 
|U  S.C.  601  et  seq  I).  OSHA  is  required 


to  consider  the  impact  of  the  propost:d 
regulation  on  small  entities. 

As  a  result  of  this  review,  the 
Assistant  Secretary  certifies  that  the 
proposed  regulation  would  not  have  an 
adverse  impact  upon  a  significant 
number  of  small  entities  that  use 
mechanically  powered  presses. 

The  proposed  standard  is  not 
expected  to  have  any  differential 
adverse  impacts  on  Email  firms,  as  any 
increased  relative  costs  attributable  to 
non-engineering  provisions  of  the 
standard  are  likely  to  be  more  than 
offset  by  relative  cost  savings  derived 
from  technological  factors.  These  costs 
savings  for  small  firms  with  fewer  than 
20  employees  would  result  from  the 
generally  more  recent  vintage  of  small 
firms  compared  with  large  ones  and  the 
fact  that  the  required  investment  for 
retrofitting  presses  with  presence 
sensing  devices  usually  increases  with 
the  age  of  the  equipment. 

These  costs  savings  may  be 
diminished  to  some  extent,  however, 
because  a  large  firm  should  be  able  to 
distribute  the  overhead  costs  associated 
with  certification,  information,  and 
timing  among  more  employees  than 
would  a  small  firm. 

International  Trade  Impacts 

Pursuant  to  Executive  Order  12291. 
OSHA  is  also  required  to  consider  the 
impact  of  this  standard  on  U.S.  trade 
balance.  The  promulgation  of  the  " 
proposed  standard  may  have  a  positive 
impast  of  the  U.S.  trade  balance  for 
fabricated  metal  products. 

Foreign  competition  in  both  U.S. 
manufacturing  and  finished  products 
markets  has  contributed  to  the  recent 
decreased  demand  for  U.S.  contract 
stamping  services.  Some  foreign 
countries  allow  PSDl  operations,  while 
others  have  generally  lower  wage  rates. 

The  increase  in  productivity 
associated  with  the  use  of  PSDl  systems 
should  improve  the  competitive  position 
of  U.S.  parts  and  equipment 
manufacturers.  Their  estimated 
productivity  gains  are  from  10  to  60 
percent,  with  a  weighted  average  gain  of 
24.3  percent.  These  gains  should  mean 
lower  production  costs  for  certain  final 
products  of  U.S.  manufacturers. 

The  trade  impact  of  the  proposed 
standard,  although  positive  for  the  U.S.. 
likely  will  be  small.  Foreign  competition 
affects  only  a  portion  of  the  U.S. 
stamping  market — that  is,  mainly 
automotive  manufacturers.  Because 
automotive  stamping  operations  are 
largely  automated,  however,  the 
proposed  standard  will  have  little  effect 
on  domestic  or  foreign  sales  of  U.S. 
automobiles. 


Recordkeeping 

The  proposed  standard  contains  a 
"collection  of  information" 
(recordkeeping)  requirement  for  power 
press  equipment  pertaining  to 
certification  of  the  installation  of  such 
equipment  as  well  as  to  all 
recertifications  of  the  safety  system  of 
each  PSDl-equipped  press  (29  CFR 
1910.217(ll)(v)).  Although  the  proposed 
standard  allows  employers  to  choose 
not  to  use  presses  equipped  with  PSDl, 
and  hence  to  avoid  anv  recordkeeping 
relative  to  PSDl.  OSl  lA  has  estimated 
that  the  standard  would  require  a  one- 
time expenditure  of  about  10  hours  of 
recordkeeping  per  press  in  a  typical 
metal  stamping  operation.  All  of  these 
recordkeeping  hours  would  occur  during 
the  first  year  an  existing  press  is 
converted  to  PSDl  or  a  new  press  with 
PSDl  is  put  in  place. 

Recurring  recordkeeping  costs 
associated  with  training  or  annual 
recertification  are  estimated  to  be 
negligible.  Over  the  next  10  years. 
OSHA  estimates  that  a  total  of  22.375 
PSDl  presses,  or  an  average  of  2.238  per 
year,  will  be  covered  by  recordkeeping 
requirements,  amounting  to  a  total  of 
22,380  recordkeeping  hours  per  year. 

V'll.  Fnvironmental  Impact 
.Assessment — Finding  of  No  SigniHcant 
Impact 

This  proposed  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
Na'-ionai  Envnonrripnial  Poiicv  Act 
(NEPA)  of  1969  (42  U.S.C.  432i  et  seq.). 
the  Guidelines  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Part  1500).  and  OSHAs  DOL  NEPA 
Compliance  regulations  (29  CFR  Part  11). 
As  a  result  of  this  review,  the  Assistant 
Secretary  for  OSHA  has  determined  that 
the  proposed  rule  will  have  no 
significant  environmental  impact  and 
that  the  revisions  are  categorized  as 
excluded  actions  according  to  Subpart 
B.  §  11.10  of  the  DOL  NEPA  Compliance 
regulations. 

The  proposed  revisions  to  29  CFR 
1910.217  would  allow  the  use  of 
presence  sensing  devices  to  initiate  the 
stroke  of  mechanically  powered  presses 
after  the  operator  is  out  of  the  danger 
zone.  The  provisions  of  the  proposal 
focus  on  reducing  accidents  or  injuries 
by  the  proper  use  and  handling  of 
equipment,  by  means  of  work  practices 
and  procedures,  by  certification  of 
equipment,  by  worker  training,  as  well 
as  by  changes  in  language,  definition. 
and  format  of  the  standard.  These 
revisions  do  not  impact  on  air.  water,  or 
soil  quality,  plant  or  animal  life,  the  use 
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of  land,  or  other  aspects  of  the 

environment. 

VIII.  Paperwork  Reduction 

In  accordance  with  the  Paperworl< 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.)  and  the  regulations  issued 
pursuant  thereto  {5  CFR  Par!  1320)  (See 
48  FR  13666.  March  31.  1983|.  OSHA 
certifies  that  it  has  submitted  the 
information  collection  requirements 
contained  in  this  proposed  revision  to  its 
current  standards  to  the  Office  of 
Management  and  Budget  (OMS)  for 
review  under  Section  3504(h]  of  that  Act. 
Comments  on  these  information 
collection  requirements  may  be 
submitted  by  interested  parties  to  the 
Office  of  Information  and  Repulatorv 
Affairs  of  OMB.  Attention;  Desk  Officer 
for  the  Occupational  Safety  and  Health 
Administration.  Washmptnn.  DC  20303. 

IX.  Public  Participation 

Interested  persons  are  requested  to 
submit  written  data,  views  and 
arguments  concerning  this  proposal. 
These  comments  must  be  postmarked  by 
June  27.  1985.  and  submitted  in 
quadruplicate  to  the  Docket  Officer. 
Docket  No.  S-225.  Room  N-36ro.  US 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 

Written  submissions  must  clearly 
identify  the  specific  provisions  of  the 
proposal  which  are  addressed,  and 
specific  recommendrflions  are 
encouraged  on  each  issue. 

All  written  comments  received  within 
the  specified  comment  period  will  be 
m.'^.do  D  "'^r!  cf  the  r^ccd  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address. 

Additionally,  under  section  6(b)(3]  of 
the  OSH  Act  and  29  CFR  191111, 
interested  persons  who  desire  th.-^f 
OSHA  hold  an  oral  hearing  on  the 
proposal  may  file  objections  to  the 
proposal  and  request  an  informal 
hearing.  The  objections  and  hearing 
requests  should  be  submiited  in 
quadruplicate  to  Carrol  Burtner,  Room 
N-3506,  OSHA,  U.S.  Department  of 
Labor,  Washington,  D.C.  20210.  They 
must  comply  with  the  following 
conditions: 

1.  The  objt'ction  must  include  the 
name  and  addn;ss  of  the  objector: 

2.  The  objections  must  be  postmarked 
by  June  27,  1985: 

3.  The  objections  must  specify  with 
particularity  the  provisions  of  the 
proposed  rule  to  which  objection  is 
taken  and  must  state  the  grounds 
therefor. 

4.  Each  objection  must  be  separately 
stated  and  numbered;  and 


5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  abducted  at 
the  requested  hearing. 

Interested  persons  who  have 
objections  to  various  provisions  or  have 
changes  to  recommend  may  of  course 
make  these  obiections  or 
recommendations  in  their  comments  and 
OSHA  will  fully  consider  them.  There  is 
only  need  to  file  formal  "objections" 
separately  if  the  interested  person 
desires  to  request  an  oral  hearing 

X.  List  of  Subjects  in  29  CFR  Part  1910 

Mechanical  power  presses.  Presence 
sensing  device  initiation.  Light  curtains. 
Certification,  Training,  Occupational 
safety  and  health.  Safety. 

XI.  Authority 

This  document  was  prepared  under 
the  direction  of  Robert  A.  Rowland, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Ave..  NW.,  Washington.  D.C.  20210. 

Accordingly,  pursuant  to  sections  6(b), 
8(c]  and  8(g)  of  the  Occupational  Safety 
and  Health  Art  of  19"0(84  Stat,  1593. 
1590.  1600:  29  U  S.C.  655.  65-).  Secretan,' 
of  Labor's  Order  \o  9-83  (48  FR  35736). 
and  29  CFR  Part  1911,  it  is  proposed  to 
amend  §  1910.211  and  §  1910.217  of  29 
CFR  Part  1910  as  set  forth  below. 

Signed  at  Washington.  D.C,  this  20th  day 

of  March  1985. 

Robert  .\.  Rowland. 
Assistant  Secretary  of  Labor. 

PART  1910  [AMENDED] 

1.  It  is  proposed  to  amend  §  1910.211 
by  revising  paragraphs  (d)(n)(ii)  and 
(d)(12)  and  bv  adding  new  paragraphs 
(d)(61).  (d)(62)  and  (d)163)  to  read  as 
follows: 

§1910.211     Definittons 

|dj  *   *   * 

(11)*   •    • 

(ii)  Prevents  the  initiation  of  a  stroke, 
or  stops  a  stroke  in  progress,  when  there 
is  an  intrusion  through  the  sensing  field 
by  any  part  of  the  operator's  body  or  by 
any  other  object. 

('iii)-   •   • 

(12)  "Presence  sensing  device"  means 
a  device  designed,  constructed  and 
arranged  to  create  a  sensing  field  or 
area  that  signals  the  clutch/brake 
control  to  deactivate  the  clutch  and 
activate  the  brake  of  the  press  when  any 
part  of  the  operator's  body  or  any  other 
object  is  within  such  field  or  area. 

(61)  "Presence  sensing  device 
initiation"  means  an  operating  mode  of 


indirect  manual  initiation  of  a  single 
stroke  by  a  presence  sensing  de\ice 
when  it  senses  that  work  motions  of  the 
operator,  related  to  feeding  and,'or 
removing  parts,  are  completed  and  all 
parts  of  the  operator's  body  or  hand 
tools  are  safely  clear  of  the  point  of 
operation 

(62)  "Safely  svstrm"  means  the 
integrated  total  system,  including  the 
pertinent  elements  of  the  press,  the 
controls,  the  safeguarding,  and  their 
interfaces  with  the  operator  and  the 
environment,  designed,  constructed  and 
arranged  to  operate  together  as  a  unit, 
such  that  a  single  failure  or  single 
human  enor  will  not  cause  injury  to 
personnel  due  to  point  of  operation 
hazards. 

(63)  "Authorized  person  "  means  one 
to  whom  the  authority  and  responsibility 
to  perform  a  specific  assignment  has 
been  gi\  en  by  the  employer. 

2.  It  is  proposed  to  amend  1 1910.217 
by  revising  paragraph  (c)(3)(iii)(B)  and 
by  adding  a  new  paragraph  (h)  and 
Appendices  A-C.  The  revisions  and 
additions  would  reiid  as  follows 

§  1910.217    Mechanical  power  presses. 

(c)  •  •   * 

(3)  •   •   • 

(iii)  •  •  * 

(B)  The  device  may  not  be  used  as  a 
tripping  means  to  initiate  slide  motion, 
except  when  used  in  total  conformance 
with  paragraph  (h)  of  this  section. 

***** 

(h)  Presence  sensing  device  initiation 
(PSDI).—(lj  General,  (i)  The 
requirements  of  paragraph  (h)  shall 
apply  to  all  part  revolution  mechanical 
power  presses  used  in  the  PSDI  mode  of 
operation. 

(ii)  The  applicable  requirements  of 
paragraphs  (a)  through  (g)  of  this  section 
also  shall  apply  to  all  presses  used  in 
the  PSDI  mode  of  operation,  whether  or 
not  cross  referenced  in  paragraph  (h). 
Such  cross-referencing  of  specific 
requirements  from  paragraphs  (a) 
through  (gl  is  intended  only  to  enhance 
convenience  and  understanding  in 
relating  the  new  provisions  to  the 
existing  st.Tndard.  and  are  not  to  be 
construed  as  limiting  the  applicability  of 
other  provisions  in  paragraph  (a) 
through  (g)  of  this  section. 

(iii)  Full  revolution  mechanical  power 
pres.«es  shall  not  be  used  in  the  PSDI 
mode  of  operation. 

(iv)  Mechanical  power  presses  with  a 
configuration  which  enables  a  person  to 
insert  his  or  her  body  completely  into 
the  bed  area  shall  not  be  used  in  the 
PSDI  mode  of  operation. 
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(2)  Brake  and  clutch  requirements,  (i) 
Presses  with  flexible^  steel  band  brakes 
or  with  mechanical  linkage  actuated 
brakes  or  clutches  shall  not  be  used  in 
the  PSDI  mode. 

(ii)  Brake  systems  on  presses  used  in 
the  PSDI  mode  shall  have  sufficient 
torque  so  that  each  average  value  of 
stopping  times  (Ts)  for  stops  initiated  at 
approximately  45  degrees,  60  degrees, 
and  90  degrees,  respectively,  of 
crankshaft  angular  position,  shall  be  not 
more  than  125  percent  of  the  average 
value  of  the  stopping  time  at  the  top 
crankshaft  position.  Compliance  with 
this  requirement  shall  be  determined  by 
using  the  heaviest  upper  die  to  be  used 
on  the  press. 

(iii)  Where  brake  engagement  and 
clutch  release  is  effected  by  spring 
action,  such  spring(s)  shall  operate  in 
compression  on  a  rod  or  within  a  hole  or 
tube,  and  shall  be  of  non-interleaving 
design. 

(3)  Pneumatic  systems,  (i)  Air  valve 
and  air  pressure  supply/control. 

(A)  The  requirements  of  paragraphs 
(bK7)(xiii).  (b)(7)(xiv).  (b)(10).  (b)(12)  and 
(c)(5){iii)  of  this  section  apply  to  the 
pneumatic  systems  of  machines  used  in 
the  PSDI  mode. 

(B)  The  air  supply  for  pneumatic 
clutch/brake  control  valves  shall 
incorporate  a  filter,  an  air  regulator,  and, 
when  necessary  for  proper  operation,  a 
lubricator. 

(C)  The  air  pressure  supply  for  clutch/ 
brake  valves  on  machines  used  in  the 
PSDI  mode  shall  be  regulated  to 
pressures  less  than  or  equal  to  the  air 
pressure  used  when  making  the  stop 
time  measurements  required  by 
paragraph  (h)(2)(ii)  of  this  section, 

(ii)  Air  counterbalance  systems. 

(A)  Where  presses  that  have  slide 
counterbalance  systems  are  used  in  the 
PSDI  mode,  the  counterbalance  system 
shall  also  meet  the  requirements  of 
paragraph  (b)(9)  of  this  section. 

(B)  Counterbalances  shall  be  adjusted 
in  accordance  with  the  press 
manufacturer's  recommendations  to 
assure  correct  slide  attachment  (upper 
die)  weight  for  all  operations  performed 
on  presses  used  in  the  PSDI  mode. 

(4)  Flywheels  and  bearings.  Presses 
whose  designs  incorporate  flywheels 
running  on  journals  on  the  crankshaft  or 
back  shaft,  or  bull  gears  running  on 
journal  mounted  on  the  crankshaft,  shall 
be  inspected,  lubricated,  and  maintained 
as  provided  in  paragraph  (h)(10)  of  this 
section  to  reduce  the  possibility  of 
unintended  and  uncontrolled  press 
strokes  caused  by  bearing  seizure. 

(5)  Brake  monitoring,  (i)  Presses 
operated  in  the  PSDI  mode  shall  be 
equipped  with  a  brake  monitor  that 
meets  the  requirements  of  paragraphs 


(b)(13)  and  (b)(14)  of  this  section.  In 
addition,  the  brake  monitor  shall  be 
adjusted  during  installation  certification 
to  prevent  successive  stroking  of  the 
press  if  increases  in  stopping  time  cause 
an  increase  in  the  safety  distance  above 
that  required  by  paragraph  (h)(9)(v)  of 
this  section. 

(ii)  Once  the  PSDI  safety  system  has 
been  certified,  adjustment  of  the  brake 
monitor  shall  not  be  done  without  the 
prior  approval  by  a  third-party 
certification  program  of  both  the  brake 
monitor  adjustment  and  the 
corresponding  adjustment  of  the  safety 
distance.  When  brake  wear  or  other 
factors  extend  press  stopping  time 
beyond  the  limit  permitted  by  the  brake 
monitor,  adjustment,  repair,  or 
maintenance  shall  be  performed  on  the 
brake  or  other  press  system  element  that 
extends  the  stopping  time. 

(iii)  The  brake  monitor  setting  shall 
allow  no  more  than  a  10  percent 
increase  in  the  longest  stopping  time  for 
the  press,  measured  at  the  top  of  the 
stroke. 

(6)  Cycle  control  and  control  systems. 
(i)  The  control  system  on  presses  used  in 
the  PSDI  mode  shall  meet  the  applicable 
requirements  of  paragraphs  (b)(7),  (b)(8). 
(b)(13),  and  (c)(5)  of  this  section. 

(ii)  The  control  system  shall 
incorporate  a  means  of  dynamically 
monitoring  for  decoupling  of  the  rotary 
position  indicating  device  drive  from  the 
crankshaft.  This  monitor  shall  stop  slide 
motion  and  prevent  successive  press 
stroke  of  decoupling  occurs,  or  if  the 
monitor  itself  fails. 

(iii)  The  mode  selection  means  of 
paragraph  (b)(7)(iii)  of  this  section  shall 
have  at  least  one  position  for  selection 
of  the  PSDI  mode.  Where  more  than  one 
interruption  of  the  light  sensing  field  is 
used  in  the  initiation  of  a  stroke,  either 
the  mode  selection  means  must  have 
one  position  for  each  function,  or  a 
separate  selection  means  shall  be 
provided  which  becomes  operable  when 
the  PSDI  mode  is  selected.  Selection  of 
PSDI  mode  and  the  number  of 
interruptions/withdrawals  of  the  light 
sensing  field  required  to  initiate  a  press 
cycle  shall  be  by  means  capable  of 
supervision  by  the  employer. 

(iv)  A  PSDI  set-up/reset  means  shall 
be  provided  which  requires  an  overt 
action  by  the  operator,  in  addition  to 
PSDI  mode  selection,  before  operation 
of  the  press  by  means  of  PSDI  can  be 
started. 

(v)  An  indicator  visible  to  the  operator 
and  readily  seen  by  the  employer  shall 
be  provided  which  shall  clearly  indicate 
that  the  system  is  set-up  for  cycling  in 
the  PSDI  mode. 

(vi)  The  control  system  shall 
incorporate  a  timer  to  deactivate  PSDI 


when  the  press  does  not  stroke  within 
the  period  of  time  set  by  the  timer.  The 
timer  shall  be  manually  adjustable,  to  a 
maximum  time  of  15  seconds,  by  the  use 
of  a  special  tool  available  only  to 
authorized  persons.  Following  a 
deactivation  of  PSDI  by  the  timer,  the 
system  shall  make  it  necessary  to  reset 
the  set-up/reset  means  in  order  to 
reactivate  the  PSDI  mode. 

(vii)  Reactivation  of  PSDI  operation 
following  deactivation  of  the  PSDI  mode 
from  any  other  cause,  such  as  activation 
of  the  red  color  stop  control  required  by 
paragraph  (b)(7)(ii)  of  this  section, 
interruption  of  the  presence  sensing 
field,  opening  of  an  interlock,  or 
reselection  of  the  number  of  sensing 
field  interruptions/  withdrawals 
required  to  cycle  the  press,  shall  require 
resetting  of  the  set-up/reset  means. 

(viii)  The  control  system  shall 
incorporate  an  automatic  means  to 
prevent  initiation  or  continued  operation 
in  the  PSDI  modes  unless  the  press  drive 
motor  is  energized  in  the  forward 
direction  of  crankshaft  rotation. 

(ix)  The  control  design  shall  preclude 
any  movement  of  the  slide  caused  by 
operation  of  power  on,  power  off,  or 
selector  switches,  or  from  checks  for 
proper  operations  as  required  by 
(h)(6)(xiv)  of  this  section. 

(x)  All  components  and  subsystems  of 
the  control  system  shall  be  designed  to 
operate  together  to  provide  total  control 
system  compliance  with  the 
requirements  of  this  section. 

(xi)  Where  there  is  more  than  one 
operator  of  a  press  used  for  PSDI.  each 
operator  shall  be  protected  by  a 
separate,  independently  functioning, 
presence  sensing  device.  The  control 
system  shall  require  that  each  sensing 
field  be  interrupted  the  selected  number 
of  times  prior  to  initiating  a  stroke. 
Further,  each  operator  shall  be  provided 
with  a  set-up/reset  means  that  meets 
the  requirements  of  paragraph  (h)(6)  of 
this  section,  and  which  must  be  actuated 
to  initiate  operation  of  the  press  in  the 
PSDI  mode. 

(xii)  When  a  press  is  equipped  for 
PSDI  operation,  the  presence  sensing 
device(s)  shall  be  active  as  a  guarding 
device  in  all  production  modes. 

(xiii)  The  control  system  shall 
incorporate  interlocks  for  supplemental 
guards,  if  used,  which  will  prevent 
stroke  initiation  or  will  stop  a  stroke  in 
progress  if  any  supplemental  guard  fails 
or  is  deactivated. 

(xiv)  The  control  system  shall  perform 
checks  for  proper  operation  of  all  cycle 
control  switches  and  contacts  at  least 
once  each  cycle,  and  for  correct  status 
of  control  elements  after  power  "on" 
and  before  the  initial  PSDI  stroke. 
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(xv)  The  control  system  shall  have 
provisions  for  an  "inch"  operating 
means  meeting  the  requirements  of 
paragr.iph  (b)i7|(iv)  of  this  section.  Die- 
setting  shall  not  be  done  in  the  PSDl 
mode. 

(xvi)  The  control  system  shall  permit 
only  a  single  stroke  per  initiation 
command. 

(xviiJControls  with  internally  stored 
programs  shall  meet  the  requirements  of 
parauraph  (b)(13)  of  this  section,  and 
shall  (Jef.iult  to  a  predetermined  safe 
condition  in  the  event  of  any  failure 
within  the  system.  Programmable 
controllers  shall  not  be  used. 

(7j  Environmeiita!  rfqujremoiits. 
Control  components  shall  be  selected, 
constructed,  and  connected  together  in 
such  a  way  as  to  withstand  expected 
operational  and  environmental  stresses, 
at  least  including  those  outlined  in 
Appendix  A.  Such  stresses  shall  not  so 
affect  the  control  system  as  to  cause 
unsafe  operation. 

(f5)  Safety  system,  [i]  Mechanical 
power  presses  used  in  the  PSDI  mode 
shall  be  operated  under  the  control  of  a 
safety  system  which,  in  addition  to 
meeting  the  applicable  requirements  of 
paragraphs  (b](13)  and  (c)(5)  and  other 
applicable  provisions  of  this  section, 
shall  function  such  that  a  single  failure 
or  single  human  error  shall  not  cause 
injury  to  personnel  from  point  of 
operation  hazards 

(ii)  The  safety  system  shall  be 
designed,  constructed  and  arranged  as 
an  int(;gral  total  system,  including  all 
elements  of  the  press,  the  controls,  the 
safeguarding,  and  their  interfaces  with 
the  operator  and  that  part  of  the 
environment  which  has  effect  on  the 
protection  ag.iinst  point  of  operation 
hazards. 

(9)  SafegLHirdiiio  the  point  of 
operation.  (i)The  point  of  operation  of 
presses  operated  in  the  PSUI  mode  shall 
be  safeguarded  in  accordance  with  the 
requirements  of  paragnaph  (c)  of  this 
section,  except  that  the  safety  distance 


requirements  of  paragraph  (h)(9)(v)  of 
this  section  shall  be  used  for  PSDI 
operation. 

(ii)  f^SDI  shall  be  implemented  only  by 
use  of  light  curtain  (photo-electric) 
presence  sensing  devices  which  meet 
the  requirements  of  paragraph 
(c)(3)(iii)(c)  of  this  section. 

(iii)  Individual  sensing  fields  of 
presence  sensmg  devices  used  to  initiate 
strokes  m  the  PSDI  mode  shall  cover 
only  one  side  of  the  press 

(iv)  Light  curtains  used  for  PSDI 
operation  shall  have  minimum  object 
sensitivity  of  1-1  /4  inches  (31.75  mm)  or 
less.  Where  light  curtain  object 
sensitivity  is  user-adjustable,  either 
discretely  or  continuously,  design 
features  shall  limit  the  minimum  object 
sensitivity  adjustment  to  1-1/4  inches 
(31.75  mm)  or  less.  Where  blanking  is 
introduced  into  the  sensing  field,  it  shall 
be  limited  to  no  more  than  one  blanked 
area,  with  a  maximum  size  of  two 
inches  (50.8  mm). 

(v)  The  safety  distance  (Ds)  from  the 
sensing  field  of  the  presence  sensing 
device  to  the  point  of  operation  shall  be 
greater  than  or  equal  to  the  distance 
determined  by  the  formula: 

Us  =  100  in/sec  l2.54m/s)  x  (Ts  +  Tp  -t-  Tr 
-h  2Tni)  +  Dp 

Where: 

Ds  =  Minimum  safety  distance. 

Ts  =  Longest  press  stopping  time,  in 
seconds,  computed  by  taking  averages  of 
multiple  muasurements  af  ench  of  three 
positions  (45  degrees,  60  degrees,  and  90 
degrees)  of  crankshaft  angular  position:  the 
iong'est  of  three  a"T.::ges  is  ine  ;'2pp:ng  time 
to  use.  (Ts  is  defined  as  the  sum  of  the  kinetic 
energy  dissipation  time  plus  the  pneumatic/ 
miignetic/hydraulic  reaction  time  of  the 
clutch/brake  operating  mechanism(s).) 

Tp  =  Longest  presence  sensing  device 
response  time,  in  seconds. 

Tr  =  Longest  response  lime,  in  seconds,  of 
all  interposing  control  elements  between  the 
presence  sensing  device  and  the  clutch/brake 
operating  mecha;iism(s). 

Tm  =  Increase  in  the  stopping  time  at  the 
top  of  the  stroke,  in  seconds,  allowed  by  the 


brake  monitor  for  brake  wt-dr  The  time 
increases  allowed  s.hall  be  limited  to  no  more 
than  ID  percent  ot  the  longest  slopping  time 
measured  at  the  top  of  the  stroke 

Up  =  Penetration  depth  factor,  required  to 
provide  for  possible  penetration  through  the 
presence  sensing  field  b\  fingers  or  hand 
before  detection  occurs  The  penetration 
depth  factor  shall  be  determined  from  Graph 
h-1  using  the  larger  of  the  minimum  object 
sensitivity  or  the  blanking  size. 

(vi)  The  presence  sensing  device 
location  shall  either  be  set  at  each  tool 
dUMgeMid  set-up  to  provide  at  least  the 
minimum  sa,''ety  distance,  or  fixed  in 
location  to  pro\ide  a  safety  distance 
greater  than  or  equal  to  the  minimum 
safety  distance  for  all  tooling  set-ups 
which  are  to  be  used  on  that  press. 

(vii)  Where  presence  sensing  devii.e 
location  is  adijstabie.  adjustment  shall 
require  the  use  of  a  special  tool 
available  only  to  authorized  persons 

(viii)  Supplemental  safeguarding  shall 
be  used  to  protect  all  areas  of  ace  ess  tn 
the  point  of  operation  which  are 
unprotected  by  the  PSDI  presence 
sensing  device.  Such  supplemental 
safeguarding  shall  consist  of  either 
additional  light  curtain  (photo-elei  tru.) 
presence  sensmg  devices  or  other  types 
of  guards  which  meet  the  requirements 
of  paragraphs  (c)  and  (h)  of  this  section. 

(A)  Light  curtain  presence  sensing 
devices  used  as  supplemental 
safeguarding  shall  not  mitiaie  a  press 
stroke,  and  shall  conform  to  the 
requirements  of  paiagidph  (c)(3)(iii)  and 
other  applicable  provisions  of  this 
section,  except  thdt  the  spfr'v  dista.ice 
shall  comply  with  paragraph  (h)l9)lv]  of 
this  section, 

(B)  Guards  used  as  supplemental 
safeguarding  shall  conform  to  the 
design,  construction  and  applicatujn 
requirements  of  paragraph  (c)(2)  of  this 
section,  and  shall  be  interlocked  with 
the  press  control  to  prevent  press  PSDI 
operation  if  the  guard  fails,  is  removed. 
or  is  out  of  position. 
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(ix)  Barriers  shall  be  fixed  to  the  press 
frame  or  bolster  to  prevent  personnel 
from  passing  completely  through  the 
sensing  field,  where  safety  distance  or 
press  configur  tion  is  such  that 
persiinnel  could  pass  through  the  PSDl 
presence  sensing  field  and  assume  a 
position  where  the  point  of  operation 
could  be  accessed:  without  detection  by 
the  PSUI  presence  sensing  device.  As  an 
.ilternative.  supplemental  light  curtain 
presence  sensing  devices  used  only  in 
the  safeguard  mode:  m.iy  he  provided.  If 
used,  these  devices  shdl!  be  located  so 
as  to  detect  ail  operator  locations  and 
positions  not  detected  by  the  F'SDl 
sensing  field,  and  shall  prevent  stroking 
or  stop  a  stroke  in  process  when  an> 
supplemental  sensing  field[s)  are 
interrupted. 

|\|  Hand  tools.  Where  tools  are  used 
for  feeding,  removal  of  scr.ip.  lubrication 


I     '     ' — 
4.0        5.0 


2.0        3.C        4.0        5.0        b.C 
PENETRATION  DEPT.i  FACTOR  -  Dp  (INCHES' 
GRAPH  h-1 
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of  parts,  or  removal  of  parts  that  stick 
on  the  die  in  PSDI  operations: 

(A)  The  minimum  diameter  of  the  tool 
handle  extension  shall  be  greater  than 
the  minimum  object  sensitivity  of  the 
light  curtain  (photo-electric)  presence 
sensing  device(s)  used  to  initiate  press 
strokes:  or 

(B)  The  length  of  the  hand  tool  shall 
be  such  as  to  ensure  that  the  operator's 
hand  will  be  detected  for  any  safely 
distance  required  by  the  press  set-ups, 

(10)  Inspection  and  maintenance,  (i) 
Any  press  equipped  with  light  curtain 
(photo-electric)  presence  sensing 
devices  for  use  in  PSDI,  or  for 
supplemental  safeguarding  on  presses 
used  in  the  PSDI  mode,  shall  be 
equipped  with  a  test  rod  of  diameter 
specified  by  the  presence  sensing  device 
manufacturer  to  represent  the  minimum 
object  sensitivity  of  the  sensing  field. 
Instructions  for  use  pf  the  test  rod  shall 


be  noted  on  a  label  affixed  to  the 
presence  Rinsing  device. 

(ii)  The  followine  checks  shall  be 
made  at  the  beginning  of  each  shift  or 
whenever  a  die  change  is  made. 

(A)  A  check  shall  be  performed  using 
the  test  rod  according  to  the  presence 
sensing  device  manufacturer's 
instructions  to  determine  that  the 
presence  sensing  device  used  for  PSDI  is 
operational. 

(B)  The  safety  distance  shall  be 
checked  for  compliance  with  (h]l9)(\  1  cf 
this  section. 

(C)  A  check  shall  be  made  to 
determine  that  all  supplemental 
safeguarding  is  in  place.  Where  light 
curtain  presence  sensing  devices  are 
used  for  supplemental  safeguarding,  a 
check  for  proper  operation  shall  be 
performed  using  the  test  rod  according 
to  the  presence  sensing  device 
manufacturer's  instructions. 
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(D)  A  check  shall  be  made  to  assure 
that  the  barriers  and/or  supplemental 
light  curtain  presence  sensing  devices 
required  by  paragiaph  (h|(9|(ix)  of  this 
section  are  oporaiinsj  properly. 

(E]  A  check  shall  be  made  to  verify 
correct  counterbalance  adjustment  for 
die  weight  according  to  the  press 
manufacturer's  instructions,  when  a 
press  is  equipped  with  a  slide  counter- 
balance system. 

(iii)  When  presses  used  in  the  PSDI 
mode  have  flywheel  or  bullgear  running 
on  crankshaft  mountecJ  journals  and 
bearings,  or  a  flywheel  mounted  on  back 
shaft  journals  and  bearmgs.  periodic 
inspections  following  the  press 
manufacturer's  recommendations  shall 
be  made  to  ascertain  that  bearings  are 
in  good  working  order,  and  that 
automatic  lubric.ition  systtMiis  for  these 
bearings  (if  automatic  hibiication  is 
provided)  are  supplying  proper 
lubrication.  On  presses  with  provision 
for  manual  lubrication  of  flywheel  or 
bullgear  bearings,  lubrication  shall  be 
provided  according  to  the  press 
manufacturers  recommt-ndations. 

(iv)  Periodic  inspections  of  clutch  and 
brake  mechanisms  shall  be  performed 
according  to  the  press  manufacturcjr's 
recomm.endations. 

(v)  When  any  check  ol  the  press, 
including  those  performed  in  accordance 
with  the  requirements  of  paragraphs 
lh)(10)(ii).  (iii)  or  (iv)  of  this  section, 
reveals  a  condition  of  noncompliance, 
improper  adjustment,  or  failure,  the 
press  shall  not  be  operated  until  the 
condition  has  been  corrected  by 
adjustment,  replacement,  or  repair. 

(vi)  It  shall  be  the  responsibility  of  the 
ijmployer  to  ensure  the  competence  of 
personnel  caring  for,  inspecting,  and 
maintaining  power  presses  equipped  for 
PSDI  operation,  through  initial  and 
periodic  training. 

(11)  Sdfi.'ty  system  certification,  [i) 
Design  certification.  The  design  of  the 
safely  system  required  for  the  use  of  a 
mechancial  power  press  in  the  PSDI 
mode  shall  be  certified  prior  to 
installation  by  an  OSH.X-recognized 
third-party  certification  program  to  meet 
all  applicable  requirements  of 
paragraphs  (a)  through  (h)  and 
Appendix  A  of  this  section. 

(ii)  Installation  certification.  Aflt^r  a 
mechanical  power  press  has  been 
equipped  with  a  safety  system  whose 
design  has  been  certified  in  accordance 
with  paragraph  (h](ll)(i)  of  this  section, 
;md  prior  to  using  the  press  in  the  PSDI 
mode,  the  safety  system  installation 
shall  be  field  inspected  and  certifii;d  by 
an  OSHA-recognized  third-parly 
certification  program  to  meet  all 
ipplicable  requirement  of  paragraphs 


(a)  through  (h)  and  Appendix  A  of  this 
section. 

(iii)  Annual  recertification.  The  safety 
system  on  a  mechanical  power  press 
used  in  the  PSDI  mode  shall  be  field 
inspected  and  recertified  annually  by  an 
OSHA-recognized  third-party 
certification  program  to  meet  all 
applicable  requirements  of  paragraphs 
(a)  through  (h)  and  Appendix  A  of  this 
section.  Any  press  whose  safety  system 
has  not  been  certified  or  recertified 
within  the  proceeding  12  months  shall 
be  removed  from  service  until  the  safety 
system  is  recertified. 

(iv)  The  employer  shall  notify  the 
OSHA-recognized  third-party 
certification  program  within  five  days 
whenever  a  component  or  a  subsystem 
of  the  safely  system  fails  or  is  modified, 
removed  or  replaced.  The  safety  system 
shall  be  recertified,  except  when  the 
component  or  subsystem  is  replaced  by 
one  of  the  same  manufacture  and  design 
as  the  original,  or  determined  by  the 
third-party  certification  program  to  be 
equivalent  by  similarity  analysis,  as  set 
forth  in  Appendix  A. 

(v)  Records  of  the  installation 
certification  and  all  recertifications  shall 
be  maintained  for  each  safety  system 
equipped  press  by  the  OSHA-recognized 
third-party  certification  program  and  the 
employer.  The  records  shall  include  the 
manufacture  and  model  number  of  each 
component  and  subsystem,  the 
calculations  of  the  safety  distance  as 
required  by  paragraph  (h)(9)(v)  of  this 
section,  and  the  stopping  time 
nicasurcinijnts  rcquircu  oy  paragraph 
(h)(2)(ii)  of  this  section.  The  records 
shall  be  made  available  to  OSHA  upon 
request. 

(vi)  A  label  shall  be  affixed  to  the 
press  as  part  of  each  installation 
certification  and  recertification.  The 
label  shall  indicate  the  press  serial 
number,  the  minimum  safety  distance 
(Ds)  required  by  paragraph  (h)(9)!v)  of 
this  section,  the  identification  of  the 
OSHA-recognized  third-party 
certification  program,  and  the  date  the 
certification  is  issued. 

(vii)  The  employer  shall  notify  the 
OSHA-recognized  third-party 
certification  program  within  five  days  of 
the  occurrance  of  any  point  of  operation 
injury  while  a  press  is  used  in  the  PSDI 
mode.  A  copy  of  the  report  required  by 
paragraph  (g)  of  this  section  may  be 
used  for  this  purpose. 

(12)  Die  setting  and  work  set-up.  (i) 
Die  setting  on  presses  used  in  the  PSDI 
mode  shall  be  performed  in  accordance 
with  paragraphs  (d)  and  (h)  of  this 
section. 

(ii)  The  PSDI  mode  shall  not  be  used 
for  die  setting  or  set-up.  An  alternative 
manual  cycle  initiation  and  control 


means  shall  be  supplied  for  use  m  die 
setting  which  meets  the  requirements  of 
paragraph  ib)(r)  of  this  sertion. 

(ill)  Following  a  d'.e  change,  the  safety 
distance,  the  proper  application  of 
supplemental  safeguarding,  and  the 
slide  counterbalance  adjustment  (if  the 
press  is  ecpiipped  with  a 
counterbalance)  shall  be  checked  and 
maintained  by  authorized  persons 
whose  (lualifications  include  knowledge 
of  the  safi?ty  distance,  supplemental 
safeguarding  requirements,  and  the 
manufacturers  specifications  for 
counterbalance  adjustment.  Adjustment 
of  the  PSDI  presence  sensing  device 
shall  require  use  of  a  special  tool 
available  only  to  the  authorized  person. 

(13)  Operator  trainipii.  The  operator 
training  required  by  paragraph  (0(2)  of 
this  section  shall  be  provided  to  the 
employee  before  the  employee  initially 
operates  the  press  and  as  needed  to 
maintain  competence,  but  not  less  than 
annually  thereafter.  It  shall  include 
instruction  relative  to  the  following 
items  for  presses  used  in  the  PSDI  mode. 

(i)  The  manufacturer's  reconimenfied 
test  proceduri!s  for  checking  operation 
of  the  presence  sensing  dp\  ice.  This 
shall  include  the  use  of  the  test  rod 
required  by  paiagraph  (h)(10)(i)  of  this 
section. 

(ii)  The  safety  distance  required. 

(iii)  The  operation,  function  and 
performance  of  the  PSDI  mode 

[\\]  The  requirements  for  hand  tools 
that  may  be  used  in  the  PSDI  mode. 

(v)  The  severe  consequences  that  cin 
result  if  he  or  she  attempts  to 
circumvent  or  by-pass  any  of  the 
safeguard  or  operating  functions  of  the 
PSDI  system. 

.^ppcndix  .\  to  I  1910.217 — Requirements  for 
Certincation  of  Safet\  Systems  for  Presence 
Sensing  De\  ice  Initiation  of  Mechanical 
Power  Presses 

Purpose 

The  purpose  of  the  certification  of  safety 
systems  for  presence  sensing  device  initition 
(PSUI)  of  mechanical  power  presses  18  to 
assure  that  the  safety  systems  are  designed, 
installed,  and  maintained  in  accordance  with 
all  upplicat)le  requirements  of  29  CKR 
1910.217  (a)  through  (h). 

Scope 

The  certification  process  shall  utilize  an 
independent  Ihird-party  certification  program 
recognized  by  OSHA  in  accordance  with  the 
final  procedures  specified  at         FR 
in  29  CFR  Purl  19.36. 

While  the  employer  is  responsible  for 
assuring  thai  the  certification  requirements  in 
§  1910.217(h)(ll)  are  fulfilled,  the  cerlification 
of  PSDI  safety  systems  may  be  initiated  by 
manufacturers,  employers,  and/or  their 
n-presentatives.  The  term  "manufacturers" 
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refer*  to  the  manufacturer  of  any  of  the 
rnmponent*  of  the  nafpty  «y!»tem. 

Stimman 

The  certification  of  safety  systems  for  PSUl 
shall  consider  the  press,  controls,  safeguards, 
operator,  and  environment  as  an  integrated 
system  which  shall  comply  with  the  safety 
requirement  In  29  CFTi  1910.217  (a)  through 
(h).  The  certification  shall  be  performed  in  a 
sequential  manner  and  shall  verify  that  the 
safety  system  complies  wilh  the  OSf  lA  safely 
requirements  as  follows: 

A.  Design  Certification 

1.  The  parts,  components  and  subsystems 
used  shall  be  defined  by  part  number  or 
serial  number,  as  appropriate,  and  by 
manufacturer  to  establish  the  configuration  of 
the  system. 

2.  The  identified  parts,  components  and 
subsystems  shall  be  certified  to  be  able  to 
withstand  the  functional  and  operational 
environments  of  the  PSDI  safety  system. 

3.  The  total  system  design  shall  be  certified 
to  be  able  to  comply  with  all  OSH.'\  safety 
requirements. 

B.  lns!<ilIation  Certification 

The  operational  requirement  of  the  PSUI 
safely  system  and  its  installation  in  a  place 
of  employment  may  vary  for  each 
application.  The  certification  of  the  F>Sni 
safety  system  must,  therefore,  certify  that  the 
"ipet.ific  application  design  and  operating 
procedure  meet  the  operational  requirements, 
including  Ihe  certification  of  installation 
drinviiigs  and  place  ot  employment 
environment.  The  certification  is  completed 
when  the  installation  is  inspected  tc  verify 
that  It  w,is  accomplished  according  to  the 
approved  installation  drawings.  The  ["SDI 
safety  system  may  not  be  placed  in  operation 
until  completion  of  this  inspection. 

C.  Recertification 

1  he  system  will  remain  under  cerlifu.titiun 
for  one  year,  at  which  time  it  sh.ill  be 
recertified  by  field  inspection  to  be  in  a  non- 
degraded  condition.  Recertification  shall  also 
be  required  each  time  the  system  hardware  is 
changed,  modified,  or  refurbished;  the 
operational  conditions  are  changed  (Including 
environmental,  application  or  facility 
changes);  or  a  failure  of  a  critical  component 
has  occurred. 

Certification  Requirements 

.\.  Certification  Program  Requirements 

The  OSHA-recognized  Ihird-pnrty 
certification  program  shall  certify  that:  (Ij  Ihe 
design  of  components,  subsystems  and 
assemblies  meets  OSHA  performance 
requirements;  (2)  the  performance  of 
combined  subsystems  meets  OStlA's 
operational  requirements;  and  (3)  the 
hardware  and  softw.ire  are  approved  and 
ready  for  intended  usiv 

B.  Certification  Program  Level  of  Risk 
F.valualion  Requirements 

The  OSII.-\-reci)gni7cd  thiril-p.irty 
certificilion  program  shall  evaluate  Ihe 
design  and  operntion  of  the  snfety  system  by 
determining  Ihe  degree  of  conformance  with 
Ihe  following: 

1  The  safety  system  shall  hau'  Ihe  ability 
1(1  sustain  a  single  failure  or  a  single  human 


error  and  not  cause  injury  to  personnel  from 
point  of  operation  hazerHs  Acceptable 
deeign  features  shall  demonstrate,  in  the 
following  order  or  precedence,  that: 

a.  No  single  failure  points  may  cause 
injury:  or 

b.  Redundancy,  comparison,  and/or 
diagnostic  checking  exists  for  the  critical 
Items  that  may  cause  injury,  and  the 
electrical,  electronic,  electromechanical  and 
mechanical  parts  and  components  are 
selected  so  that  they  can  withstand 
operational  and  external  env  ronmenls.  The 
safety  factor  and/or  derated  percentage  shall 
be  specifically  noted  and  complied  with. 

2.  Compliance  with  the  general  design 
specifications  established  by  Ihe 
manufacturer: 

a.  Environmcnlal  Limits.  (1)  Temperature 
[2]  Relative  humidity 

(3)  Vibration 

(4)  Fluid  compatibility  with  other  materials 

b.  Design  Limits.  (1)  Power  requirements 

(2)  Power  transient  tolerances 

(3)  Compatibility  of  materials  used 

(4)  Material  stress  tolerances  and  limits 

(5)  Stability  to  long  term  power  fluctuations 

(6)  Sensitivity  to  signal  acquisition 

(7)  Repeatability  of  measured  parameter 

(8)  Operational  life  of  components  in 
cycles,  hours,  or  both 

(9)  F.lectromagnetic  tolerance  to: 

a.  Specific  operational  wave  lengths 

b.  Externally  generated  wave  lengths 

C.  Employer  Certification  Reqiiiren'mts.  1. 
The  operational  requirements  for  a  particular 
application  established  by  the  employer  shall 
be  submitted  to  the  OSHA-recognized  third- 
party  certification  program  by  the  employer 
or  by  the  employer's  representative. 

2.  The  documentation  submitted  to  the 
certification  program  shall  contain  a  listing  of 
equipment  to  be  used,  and  certification  of  the 
parts,  components,  subsystems  and 
assemblies  of  the  PSIM  safety  system. 

3.  Kmployer  documentation  required  to 
certify  the  installation  of  a  PSUl  safety 
system  at  the  place  of  employment  shall 
consist  of  a  demonstration  that: 

a.  The  proposed  system  complies  with  the 
operational  requirements  of  paragraphs 
1910.217  (a)  through  (h)  as  applicable: 

b.  The  PSDI  safety  system  shall  be 
maintained  in  a  non-degraded  condition: 

c.  Provisions  have  been  made  to  recertify 
the  PSDI  safety  system(s)  at  least  annually; 
and 

d.  The  employer's  operator  training 
program,  meeting  the  requirements  of 

§§  1910.217  (ni2)  and  |h)(13),  is  in  effect  when 
the  PSDI  safety  system  is  certified 
operational. 

4.  Installation  Tests  Certification. 

The  certification  program,  in  coordination 
with  the  employer,  shall  design  and  conduct 
test  and  inspections  or  Ihe  installation  of  a 
reOI  safety  system  to  comply  with  the 
following  requirements: 

Paragraphs  1910.21 71h)(l)(iii|;  (iv) 
Paragraphs  1910.21 7(h){2)(i) 
Paragraphs  1910.2l7(h)(3)(i)(D):  (ii)(B| 
Paragraphs  1910.217(h)(6)(iii);  (iv|:  (v);  (vi); 
(xi):(xiii):(xv) 

Paragraphs  1910.217(h)(9)(i):  (il):  (iii):  (v); 
(vi);(vii);(viii);(ix) 

D.  Manufacturer's  Certification 
Rcquirimwnls.  1.  The  manufacturer  or  the 


manufacturer's  representative  shall  submit  to 
the  certification  program  the  documentation 
necessary  to  demonstrate  that  ihe  P5Di 
safety  system  is  in  compliance  with  the 
design  requirements  of  paragraphs  1910.217 
(a)  through  (h)  as  applicable,  by  means  of 
analysis,  tests,  or  combination  of  both, 
establishing  that  at  least  the  following 
certification  requirements  may  be  fulfilled: 

a.  Design  Certification.  (1)  Definitions. 

For  the  purpose  of  demonstrating 
compliance  with  the  reaction  time  required 
by  §  1910.217(h),  the  tests  shall  use  the 
following  definitions: 

Reaction  time  is  the  time,  in  seconds,  it 
lakes  the  signal,  required  to  activate/ 
deactivate  the  system,  to  travel  through  Ihe 
system,  measured  from  the  time  of  signal 
initiation  to  the  time  the  function  being 
measured  is  completed. 

Full  stop  or  no  movement  of  the  slide  or 
ram  shall  be  when  the  deceleration  of  Ihe 
moving  body  is  0.625  in/sec'  (1.59  mm/s-)  or 
less. 

Function  completion  for  electrical, 
electromechanical  and  electronic  devices 
shall  be  when  the  circuit  produces  a  change 
of  stale  in  the  output  element  of  the  device. 

When  the  change  of  state  is  motion,  the 
measurement  shall  be  made  at  the 
completion  of  the  motion. 

Test  signal  generation.  The  generation  of 
the  test  signal  introduced  into  the  system  fur 
measuring  reaction  time  shall  be  such  that 
Ihe  initiation  time  can  be  established  with  an 
error  of  less  than  0.5  percent  of  the  reaction 
time  measured. 

Test  instrument  accuracy.  The  instrument 
used  to  measure  reaction  times  shall  be 
calibrated  and  certified  to  be  accurate  to 
within  0.0001  seconds. 

(2)  Compliance  with  paragraphs 
1910.217lti|(2||ii)  and  inK.^niiil. 

For  compliance  with  these  requirenients. 
the  average  value  of  the  stopping  time,  Ts. 
shall  be  the  arithmetic  mean  of  at  least  25 
slops  for  each  stop  angle  initiation  measured 
with  the  brake  and/or  clutch  unused.  50 
percent  worn,  and  90  percent  worn.  A 
correlation  of  the  brake  and/or  clutch 
degradation  based  on  the  above  tests  shall  be 
made  and  documented.  The  results  shall 
document  the  conditions  under  whu.h  the 
brake  and/or  clutch  will  and  will  not  comply 
with  the  requirement.  Based  upon  this 
determination,  a  scale  shall  bo  developed  to 
indicate  the  allowable  10  percent  of  the 
stopping  time  at  the  top  of  the  stroke  for  slide 
or  ram  overtravel  due  to  brake  wear.  The 
scale  shall  be  marked  to  indicate  that  brake 
adjustment  and/or  replacement  is  required 
The  explanation  and  use  of  the  scale  shall  be 
documented. 

The  test  specification  anil  prorcfln'-c  shiili 
be  submitted  to  the  certification  program  for 
review  and  approval  prior  to  the  test.  The 
certification  program  representative  shall 
witness  at  least  one  set  of  tests 

(3)  Compliance  with  paragraph 
1910.217(h)(9)(v). 

Each  reaction  time  required  to  calculate  the 
Safety  Distance  shall  be  documented  in 
separate  reaction  time  tests.  These  tests  shall 
specify  the  acceptable  tolerance  band 
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sufficient  to  assure  that  tolerance  build-up 
v%ill  not  render  the  safety  distance  unsafe 

Integrated  tt-j,!  of  the  press  fuliv  equipped 
to  operate  in  the  PSDl  mode  shall  be 
conducted  to  establish  the  total  system 
reaction  time. 

lhe.se  integrated  tests  shall  be  conducted 
with  simulated  brake  desradation  of  0 
percent.  .50  percent,  and  W  percent.  The  test 
results  shall  be  used  to  d!K:umenl  the  safety 
distance  settings  for  0  percent,  50  percent  and 
90  percent  bruke  degrad.ition  as  well  as 
brake  monitor  settings. 

The  tests  specificalion  and  procedures 
shall  be  siibmiited  to  the  certification 
program  prior  to  the  tests. 

(4)  Compliance  with  paragraph 
im0.217(hl(2)(iii). 

The  brake  and/or  clutch  shall  be  operated 
for  ft  number  of  cycles  simulating  at  lensl  two 
consecutive  hours  of  normal  operation  with 
one  broken  spring. 

The  test  shall  be  considered  successful 
when: 

(a)  The  torque  is  greater  than  75  percent  of 
the  torque  developed  by  the  brake/clutch  unit 
when  operated  without  on  spring: 

(h)  The  visual  and  laboratory  analysis  of 
the  spring  housing  or  rod  does  not  show 
damage  sufficient  to  degrade  the  structural 
integrity  of  the  unit:  and 

(c|  The  springs  does  not  show  any 
tendency  to  inlerieave. 

The  test  specifications  and  procedure  shall 
be  submitted  to  the  certification  program  for 
review  and  approval  prior  to  the  lest. 

(.'■.)  Compliance  with  §  1910.217(h)(7). 

Tests  which  are  conducted  by  the 
manufacturers  of  electrical, 
electromechanical  and  electronic  parts  and 
x:omponents  (relays,  resistors,  capacitors, 
transistors,  hybrid  and  electronic  "chips" 
with  es!ab!;.-ih<;vi  ruiiLilu...-.;  »,..:  >^\,':J,. 
establish  stresses,  life,  temperature  and 
loading  limits  shall  be  considert^d  acceptable 
provided  that  the  tests  used  to  determine 
these  characteristics  were  porf:;rmance  and 
sanctioned  bv  specifications  issued  by 
NF.MA.  F.IA.  "IKKF  IF-C,  and/or  ASTM,  as 
appropriate. 

Flectrical  and/or  electronic  cards  or 
boards  assembled  with  discreet  components 
shall  be  considered  a  subsystem  an  shall 
require  separate  testing  for  manufacturing 
proficiency  as  follows: 

(a)  Ambient  temperature  variation  from  -20 
Xto  +50  °C. 

(b)  Ambient  relative  humidity  of  9«i 
percent. 

(c)  Vibration  of  45C  for  1   nilisecond  per 
stroke  when  the  item  is  to  be  mounted  on  the 
press  frame. 

(d|  F.lectromagnelic  interference  for 
wavelengths  of  600-800  nanometers.  900-1200 
nanometers.  60  Hz  harmonics,  and  any  other 
frequency  generated  within  the  system. 

(e)  Electrical  power  supply  variations  of 
■J:  1.1  percent. 

The  manufacturer  shall  specify  Ihi:  test 
requirements  and  procedures  from  existing 
test  issued  by  NF.MA.  KIA.  ASTM,  lEEIE.  EIA. 
IKC.  and/or  U.S.  Department  of  Defen.se.  as 
appropriate. 

Tests  designed  by  the  manufacturer  shall 
be  submitted  to  the  certification  program  for 
review  and  approval  prior  to  the  tests,  'the 


certificiition  program  represenlatne  shall 
witness  at  least  one  set  of  each  of  these  tests. 
^]  l-omplianre  with  paragraph 

1910.2. 7(hl(y|(iv) 

The  manufacturer  shall  design  a  test  to 
demonstrate  that  the  prescribed  minimum 
object  sensitivity  of  the  presence  sensing 
device  is  met. 

The  test  specifications  and  procedures 
shall  be  submitted  to  the  certification 
program  for  review  and  approval  prior  to  the 
tests. 

(7)  Compliance  with  paragraph 
1910.217(h||9)(x). 

The  manufacturer  shall  design  a  testfs)  to 
establish  the  hand  tool  extension  diameters 
allowed  for  variations  in  minimum  object 
sensitivity  response. 

The  test(s)  shall  document  the  range  of 
object  diameter  sizes  which  will  produce 
both  single  and  double  break  conditions. 

The  testfs)  specifications  and  procedures 
shall  be  submitted  to  the  certification 
program  for  review  and  approval  prior  to  the 
tests. 

b.  Integrated  Tests  Certification 

The  manufacturer  shall  design  a  set  of 
integrated  tests  to  demonstrate  compliance 
with  the  following  requirements: 

Paragraphs  1910.217(h)(6)  (ii):  (iii):  (iv):  (v): 
(vi);  (vii);  (viii):  (ix):  (xi):  (\ii);  (xiii):  (xiv): 
(xv):  (xvii) 

1  he  integrated  test  specifications  and 
procedures  shall  be  submitted  to  the 
certification  program  for  review  and  approval 
prior  to  the  test.  The  certification  program 
repn'sentative  shall  witness  at  least  one  set 
of  tests. 

c.  Analysis 

The  manufacturer  shall  submit  to  the 
certification  program  the  technical  analysis 
such  as  Hazard  Analysis.  Failure  Mode  and 
Effect  Analvsis.  Stress  Analysis.  Component 
and  Material  Selection  Analysis.  Fluid 
Conipatability.  and/or  oifier  analyses  which 
may  be  necessarj'  to  demonstrate  compliance 
with  the  following  requirements: 

Paragraphs  1910.217(h)(8)  (i);  (ii): 

(h)(2)  (ii):  (iii) 

{h)(3)(i)(A)and(C):(ii) 

(h)(5)  (i):{ii);  (iii) 

(h)(6)  (i):  (iii):  (iv):  (vi):  (viii):  (ix):  (x):  (xi): 
(xii):  (xiii):  (xiv):  |xv)-  (xvi);  (xvii) 

(h)(7)  (i):(ii) 

(h)(9)  (iv):  (v);  (viii):  (ix):  (x) 

(h)(10)(i|:(ii) 

E.  Types  of  Tests  Acceptable  for  Certification 

Test  results  obtained  from  development 
testing  may  be  used  to  certify  the  design. 
Development  tests  specifications,  procedures 
and  results  shall  be  submitted  to  the 
certification  program  for  evaluation  prior  to 
acceptance  of  test  results  as  basis  for 
certification.  The  test  results  shall  provide 
the  engineering  data  necessary  to  establish 
confidence  that  the  hardware  and  software 
will  meet  specifications,  the  manufacturing 
process  will  produce  an  acceptable  product, 
and  the  data  acquired  was  used  to  establish 
processes,  procedures,  and  test  levels 
supporting  subsequent  hardware  design, 
production,  installation  and  maintenance. 

Development  testing  usually  includes:  (1| 
standard  laboratory  testing  to  support 
material  selection;  (2)  component, 
breadboard,  and  subsystem  testing  to  identify 


fti'iure  modes  and  effects  of  eiivironmen's 
and  design  tolerances  on  performance,  and 
[3]  tests  which  acquire  data  from  mlegraied 
systems  to  identify  operalionai 
characteristics  and  procedures- 

1.  Li'e  Cer::''.ca::un.  Environmcnlal  and 
operatioricil  design  life  certificaliur.  is  a 
requirement  that  mast  be  mdiwduiiiiv 
specified  for  each  component  or  assen;hl\ , 
considering  its  design,  cnticality  and 
maintenance  requirement.  Life  certification 
may  be  achieved  b>  lest,  analysis,  or  a 
combination  thereof. 

2.  Fluid-Compalibility  Certification. 
Certification  of  the  hardware  requires 
certification  of  compatibility  of  all  associated 
fiuids.  Fluid  certification  may  be  achieved  by 
test,  analysis  or  combination  thereof. 

3.  Test  Spe(-:'icatmris.  Procpdures  and 
Reports.  The  manufacturer  shall  prepare  a 
test  specification,  test  procedure  and  test** 
report  for  each  test  in  the  manufacturer's 
testing  program,  and  shall  review  and 
approve  those  generated  as  a  part  of  test 
programs  of  suppliers  All  lest  specifications, 
procedures,  and  results  shall  be  subject  to 
review  by  the  certification  program.  As  a 
minimum,  these  documents  shall  include  the 
following: 

a.  Test  specification!!  shall  state  test 
objectives,  the  test  item  number  of 
specimens  to  be  tested,  environmental  and 
performance  conditions,  testing  time  or 
cycles,  allowatile  maintenance  and 
adjustments,  logging  requirements,  manner  of 
analysis  of  utilization  of  test  results,  retest 
requirements,  allowable  failures  per  test,  and 
definition  of  failure 

b.  Test  prvceduivs  shall  provide  for 
certification  program  participation,  steps  to 
be  accomplished  in  detail  and  sequence,  test 
equipment  and  calibration  requirements. 
layout  and  interconnection  of  equipment,  and 
salety  practices  (for  equipment  and 
persnnnelj  to  be  observed. 

c.  Test  reports  shall  reference  the  test 
procedure  used,  shall  include  the  pertinent 
test  specification  as  an  appendix,  and  shrill 
satisfy  other  criteria  on  content  and  format  as 
may  be  prescribed.  Reports  of  each  test  shall 
be  issued  as  early  as  practicable  following 
completion  of  testing,  but  preliminary^reports 
or  test  results  shall  be  available  upon 
completion  of  the  test. 

Appendix  B  to  §  1910.21- — Guidelines  for 
Certification  of  Safety  Systems  for  Presence 
Sensing  Device  Initiation  of  Mechanical 
Power  Presses 

Ob/pctives 

This  section  provides  employers, 
manufacturers,  and  their  representatives, 
with  nonmandatory  guidelines  for  use  in 
developing  certification  documents. 
Employers  and  manufacturers  arc 
encouraged  to  recommend  other  approaches 
if  there  is  a  potential  for  improving  safely  and 
reducing  cost.  The  guidelines  apply  to 
certification  activity  from  design  evaluation 
through  the  completion  of  the  installation  test 
and  the  annual  rcc  eriificalion  tests. 

General  Guidelines 

A.  The  certification  process  should  confirm 
that  hazards  identified  bj  hazard  analysis. 
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IH.M.  fuiliiri-  niiKii>  effect  dn.iiysis  (FMK.\|. 
iind  other  system  andlyses  have  lieen 
ehmin.iti'd  by  (iesi>jn  or  reduied  tn  an 
HLcepl.ihle  level  through  the  use  of 
dpprnpn.ite  desiyn  features,  s.ifety  devii.es. 
warning  devices,  or  spei  lal  procedures.  The 
i.ei  liflcaliun  pro(,e<;s  should  iilso  r confirm  lh,Tt 
residual  hazards  identified  b.\  operational 
an.tlysis  provid(!  for  safely  of  personnel  and 
h.irdware  liy  incorporating  caution,  warioni;, 
.iiid  safely  instnii  tions. 

B.  The  ohjective  of  the  certific.tliun 
proj^ram  is  to  denionstrale  and  do(,un!ent  that 
the  system  satisfies  specification  oper.itional 
rec^uirenienls  fiir  s.ife  opc'rations. 

Qii(ili'.\  Control  Cnmimtiiit'nt 

The  inherent  ;ittribul(?s  of  a  certified 
Henerii  and  application  specific  desij^n  may 
be  niaint. lined  only  if  the  quality  of  the 
system  and  its  parts,  components  and 
subsystem  is  consistently  controlled.  Iinplicil 
in  the  certification  process  is  the  coniniitment 
ot  eai  h  nianufactur»'r  siipplyinj^  p.irts. 
compom-nts.  subsystems,  and  assemblies  to 
m.unt.iin  the  quality  of  produ(  t.  and  the 
conuiiitiiient  of  empli)yers  to  maintain  the 
system  in  a  non-de^r.nied  < ondilion. 

A iia/ys :s  Guii.'nlincs 

A.  Certificalion  of  hardviMpe  design  below 
tlie  system  level  should  be  accomplished  by 
test  ■iiid/or  an.iiysis.  Ceitification  of 
performnni  e  requirements  should  use 
analysis  wherever  practical,  to  minimize  c)r 
eliminate  tests. 

B.  An.ilylical  methods  may  be  used  in  lieu 
of,  in  combination  with,  or  in  support  of  tests 
to  s.itisfy  si)ecification  requirements. 

C  Analyses  may  be  used  for  certification 
when  exisliiij^  d.it.i  are  avail. ibie  or  when  test 
is  not  feasible. 

I)  Siiinlarity  analysis  may  be  used  in  lieu 
r.f  lesls  where  it  can  be  shov^.n  that  the  article 
IS  siniil.ir  m  design.  manufai:tunn>j  process, 
and  quality  control  to  unothei  ,ir!icle  that 
w.is  previously  certified  in  accordance  with 
etjiiiv.ilent  or  more  strmiJent  criteria.  If 
previous  desijjn.  history  .md  appbcation  .ire 
ronsidered  to  be  simil,ir.  but  not  equal  to  or 
more  exac'insj  than  earlier  expeiiences.  the 
delta  01  partial  certification  tests  should 
concentrate  on  the  areas  of  chanj.>ed  or 
incre.ised  requirements. 

Arafysis  Roports 

The  an.ilysis  reports  should  id«>ntify:  (1)  the 
basis  for  the  analysis:  (21  the  hardware  or 
software  items  analyzed;  |3|  conclusions:  (4) 
s;ifety  f.iclors;  and  (.i]  limit  of  the  an.ilysis. 
The  assumptions  m.ide  during  the  analysis 
should  be  clearly  st.iled  and  a  description  of 
the  effe<  ts  of  these  assumptions  on  the 
conclusions  and  limits  should  be  included. 

Cerlitii:a'i.)n  by  similarity  an.ilvsis  reports 
«houUl  identify,  in  addition  to  the  above. 
ftpplicatiim  of  the  part,  component  or 
wbsystem  fur  which  certibcition  is  being 
•ought  as  well  as  dat.i  from  previous  usufjc 
establishing  .ide(|uacy  of  the  item.  Similarity 
should  not  be  a(  cepted  when  the  internal  and 
extrni,)!  stresses  on  the  item  being  certified 
an-  not  defined. 

I's.iKe  experience  should  also  include 
failure  d.ita  supporting  acfequary  of  the 
desiRn. 


Tenting  Guidelines 

A.  Component,  subsystem,  and  system 
testing  are  an  integrated  program;  i.e.,  tests 
for  individual  components,  subsystems  or 
systems  are  tailored  to  that  system's 
operational  requirements,  considering  all 
testing  performed  from  development  Ihrojiah 
installation. 

B.  All  lest  data  can  be  used  in  satisfying 
certification  requirements  to  achieve  the 
basic  objective  of  acquiring  adequate 
confidence  at  minimum  cost. 

C.  Pass  fail  criteria  or  acceptance  tolerance 
bands  based  on  design  requirements  must  be 
specified  for  all  tests.  Acceptance  tolerance 
bands  at  the  maniif.i<;lurer's  component  or 
subsystem  level  should  be  lighter  than 
allowable  operational  tolerance  bands, 
bidiv  idual  testing  on  all  levels  should  prove 
that  the  aggregate  toliirjnce  bands  for  the 
integrated  system  will  l)e  within 
specifications. 

D.  The  tolerance  b.iinj  for  a  given 
spec;ificalion  value  should  include;  calibrated 
instiumeiitation  ai curaty:  facility  and 
support  equipment  stim|ili  tolerance:  test 
specimen  tolerance  or  (Jcpected  variation 
from  specimen  to  speci^ien:  external 
environment  (pressure,  temperature, 
humidity,  etc.):  test  inHiience  variations:  and 
component  aging.  StatisHical  approaches  that 
consider  all  the  combined  tolerances 
affecting  system  accuracy  may  be  used. 
Generally,  the  tolerance  limits  should  start 
with  light  tolerances  at  the  beginning  of  the 
manufacturing  and  lestjng  cycle  and 
gradually  broaden  to  allow  for  tolerance 
build-up  in  the  integrated  system. 

E.  As  a  general  guideline,  off-limit  testing 
(including  destructive  tests)  should  not  be 
required.  However,  off-limit  testing  should  be 
considered  when: 

1.  Design  margins  .ire  relatively  small  with 
respect  to  off-nominal  hiizard  conditions; 

2.  Uncertainty  exists  jn  the  definition  of  the 
design  criteria: 

3.  Single  point  failurt;  modes  exists;  or 

4.  Failure  mode  analysis  indicates  that  a 
credible  probability  of  associated  hardware 
failures  could  create  an  off-limit  condition. 

Testing  of  this  nature  is  usually,  but  not 
necessarily,  conducted  during  development. 
It  must  be  considered  if  major  hardware 
failure  occurs  or  is  anticipated  for  any  one 
particul.ir  application. 

F.  Trend  d.ita  gathered  during  the 
certification  progr.im  should  establish  a  data 
base  to  be  used  to  support  maintenance 
operations  on  the  system  during  normal 
operations. 

C.  A  failure  or  unsatisfactory  condition 
encountered  during  certification  testing 
should  be  corrected  prior  to  certification. 

H.  Testing  which  uses  computer  systi^ms  as 
a  portion  of  the  test  should  utilize  a  data 
processing  system  vvhitii  has  been  previously 
accepted. 

1.  interf.ice  control  certirication.  Functional 
interfaces  should  be  verified  by  integrated 
tests  combined  with  hardware  acceptance 
and  installation,  i.e..  checkout  prior  to  ship 
and  functional  checkout  piior  to  operations. 
Selected  physical  interfiices  should  be 
verified  by  measurement  prior  to  system 
acceptance.  The  necessary  documentation 
that  defines  and  controls  the  methods  to  be 


used  to  measure  the  physical  interfaces 
should  be  defined  for  ea(  h  .application. 

Test  Survival — Di  •termination 

A  functional  test  to  delerinine  whether  the 
certification  l(!st  hardware  is  per.foiniing 
within  specification  tolerance  should  be 
conducted  after  each  environmental  exposure 
if  equipmrnl  is  not  subjected  to  function. il 
opeiation  during  the  ceriification  lest. 

flu  i'lirn;  F(if!iinr--lnspntii^n 

Those  components  requiring  post-test 
disassembly  to  uncover  incipient  failure 
modes  and  latent  defects  should  be  idenli'ied 
and  results  dociiinrnled. 

Test  Facilities  and  Etjuipnieut 

The  test  facilities  and  equipment,  including 
ussoci:ited  data  acquisition  and  red  ii. lion 
equipment,  should  be  suitable  for  the  purpose 
of  the  lest,  properly  configured,  a:!d  shoulii 
beat  evideni;e  of  v.ilid  and  current 
calibr.ition. 

Unattaineii  Teat  Reqeiii'r.ientt 

Un.illained  test  requirements  which  affect 
perfoiniance  criteria  and  test  environments 
should  require  resolution  prior  to  leardow.'i  of 
the  lest  set  up.  If  the  parameter  is  i:ontrolled 
by  the  technical  performance  requirement,  a 
sp<!cial  variance  m.iy  be  required. 

Certificalion  Data  Pnckage 

The  data  which  should  be  available  to  the 
certification  program  is  idenlifie<i  in  the 
following  Data  Package  M.iiiix.  This  Matrix 
should  be  used  as  a  check  list  to  selei  l  thf 
data  that  should  be  submitted  to  the 
cerlil'ication  program.  The  data  siioiild  be 
tailored  to  each  manufacturer  depending 
upon  his/her  contribution  to  the  total  sy.stein. 
For  instance,  the  supplier  of  a  part  (springs! 
should  not  be  required  to  have  item  fi,  nor 
items  10  through  15  shown  in  the  Data 
Matrix.  The  total  data  pack.i;je  should  bt^ 
maintained  by  thi-  manufacturer.  Further. 
cert.iin  data  should  be  deliverd  to  the 
employer,  and  some  data  should  be  ret, lined 
by  th('  certification  program.  The  nia'rix 
columns  labelled  "MANIIFACTURHR. 
•  l-:.MPI.OYKR.'  and  -CP."  (Certificalion 
Prognun)  identify  the  d.ita  which  should  be  in 
the  possession  of  each. 

Data  Package  Matrix 

Data  Manu-         Em-       ,„ 

"""  tactut.jr      ploy*     '•'^ 

1  N.jn  co"<ofmonces X 

2  Faiktf.^s  and  resolutions X 

3  C<Kre,.tive  actions x   

*  Caiib'alicn  curves x  x   

5-  Variances X    X 

6  CoMified  naidwa'e  lisl  x  XX 

7  L'te  aM  cycles x  x         >. 

8  Analyses  repous X  v 

9  Test  lescUs  X 

(al  CertificH'On  tests ,  X x 

(b)  Acceptance  test X   ..._ 

(c)  Installation  lest X  XX 

(dl  Of)  \iP-uH  lest X  XX 

10  Tolorance  buildup X 

1 1  As  built  driwing  and  schemat- 
ics    XXX 

12  Installation  drawigs  and  sche- 
matics    X  >  » 

13  Oporatronal  instructions X  x  > 

14  Mainlonance  instructions    A  X         X 

15  Ce<1i«iC3I)00  sl.ilemont X  XX 
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Hvccrlificalion 

Hiirdware  recertificalion  should  bp 
roqiired: 

A.  F.very  twelve  (12)  months  iifter 
installation: 

B.  When  design  or  mariufacliirinjj  process 
changes  have  been  made  which  affect 
function,  reliability  or  safely: 

C.  When  inspections,  tests,  and 
<ipplications  change,  or  when  other  data 
indicate  that  a  more  severe  environment  or 
operating  condition  exists  than  that  to  which 
the  equipment  was  originally  t(!St(r(l  and 
certified; 

0.  When  the  mapiir<icturiiig  source  is 
changed;  or 

E.  When  changes  are  made  in 
specifications,  manufacturing  pr(H:esses  or 
procurement  sources  for  any  fliiids  oi 
nialerirtls. 

Appendix  C  to  !;  1910  ,;r— .Supplena-nlary 
Information 

This  appendix  provides  noiiiiicindaU>ry 
supplementary  information  and  guidelines  to 
assist  in  the  understanding  and  use  of  29  CFR 
1910.217(h)  to  allow  presence  sensing  device 
initiation  (PSDl)  of  mechanical  power 
presses. 

1.  General. 

OSHA  intends  that  PSUl  continue  to  be 
prohibited  where  state-of-the-art  technology 
will  not  allow  it  to  1m>  done  safi'ly.  Only  port 
revolution  type  mechanical  powiT  presses 
are  approved  for  PSUl.  Simflark',  only 
presses  with  a  configuration  such  that  a 
persons  body  cannot  completely  enter  the- 
lied  area  are  approved  for  PSDl. 

2.  Brake  and  clutch. 

Flexible  steel  band  brakes  do  not  possess  a 
long-term  reliability  against  structural  failure 
as  compared  to  other  types  of  brakes,  and 
therefore  are  not  acceptable  on  presses  used 
in  the  PSUl  mode  of  operation. 

Fast  and  consistent  stopping  times  are 
important  to  safety  for  the  PSUl  mode  of 
operation.  Consistency  of  braking  action  is 
enhanced  by  high  brak(!  torque.  The 
requirement  in  paragraph  (h)(2){ii)  defines  a 
high  torque  capability  which  should  ensure 
fast  and  consistent  stopping  times. 

Brake  design  parameters  important  to  PSD! 
are  high  torque,  low  moment  of  inertia,  low 
air  volume  (if  pneumatic:)  mechanisms,  non- 
intt-rleaving  engagement  springs,  and 
structural  integrity  which  is  enhanced  by 
over-design.  The  requirement  in  paragraph 
(h|(2)(iii)  reduces  the  possibility  of 
significantly  increased  slopping  lime  if  a 
spring  breaks. 

As  an  added  precaution  to  the 
requirements  in  paragraph  (h)(2)(iii).  brake 
adjustment  locking  means  should  be  secured. 


Where  brake  springs  are  externally 
accessible,  lock  nuts  or  other  means  may  be 
provided  to  reduce  the  possibility  of  backing 
off  of  the  compression  nut  which  holds  the 
springs  in  place. 

3.  Pneumatic  systems. 

Elevated  clutch/brake  air  pressure  results 
in  longer  stopping  time.  The  requirement  in 
paragraph  (h)(3)(i)(C)  is  intended  to  prevent 
degradation  in  stopping  speed  from  higher  air 
pressure.  Higher  pressures  may  be  permitted, 
however,  to  increase  clutch  torque  to  free 
"jammed"  dies,  provided  positive  measures 
are  pro\  ided  to  prevent  the  higher  pressure  at 
other  limes. 

4.  Flywheels  and  bearings. 
Lubrication  of  bearings  is  considered  the 

single  greatest  deterrent  to  their  failure.  The 
manufacturer's  recommended  procedures  for 
maintenance  and  inspection  should  be 
closely  followed. 

5.  Drake  wonitoritif;. 

'I'he  approval  of  brake  monitor 
adjustments,  as  required  in  paragraph 
(h)|.';)(ii),  is  not  considered  a  recertificutiim. 
and  does  not  necessarily  involve  an  on-site 
inspection  by  a  representative  of  the 
certification  program.  It  is  expected  that  the 
brake  monitor  adjustment  normally  could  be 
evaluated  on  the  basis  of  the  effect  on  the 
safety  system  certification  documentation 
retained  by  the  certification  program. 

Use  (if  a  brake  monitor  does  not  eliminate 
the  need  for  periodic  brake  inspection  and 
maintenance  to  reduce  the  possibility  of 
catastrophic  failures. 

6.  Cycle  control  and  control  systems. 
The  PSDl  set-up/reset  means  required  by 

paragraph  (h)(0)(iv)  may  be  initiated  by  the 
actuation  of  a  special  momentary  pushbutton 
or  by  the  actuation  of  a  special  momentary 
pushbutton!  and  the  initiation  of  a  first  stroke 
with  two  hand  controls. 

7.  Environmental  requirements. 

It  is  the  intent  of  paragraph  (h)(7)  that 
control  components  be  provided  with 
inherent  design  protection  against  operating 
stresses  and  environmental  factors  affecting 
safety  and  reliability. 

8.  Safety  system. 

The  safety  system  provision  continues  the 
concept  of  paragraph  {b)(13)  that  the 
probability  of  two  independent  failures  in  the 
length  of  time  required  to  make  one  press 
cycle  is  so  remote  as  to  be  a  negligible  risk 
factor  in  the  total  array  of  equipment  and 
human  fai:tors.  The  emphasis  is  on  an 
integrated  total  system  including  all  elements 
affecting  point  of  operation  safety. 

It  should  be  noted  that  this  does  not  require 
redundancy  for  press  components  such  as 
structural  elements,  clutch/brake 
mechanisms,  plates,  etc.,  for  which  adequate 


reliability  may  be  achieved  by  proper  design, 
maintenance,  and  inspection. 

9.  Safefniardiitfi  the  point  of  operation. 
The  intent  of  paragraph  (h)(9)(iii)  is  to 

prohibit  use  of  mirrors  to  "bend"  a  single 
light  curtain  sensing  field  around  corners  to 
cover  more  than  one  side  of  a  press.  This 
prohibition  is  needed  to  increase  the 
reliability  of  the  presence  sensing  device  in 
initiating  a  stroke  only  when  the  desired 
moti(m  has  been  completed 

"Object  sensitivy"  describes  the  capability 
of  a  presence  sensing  device  to  detect  an 
object  in  the  sensing  field,  expressed  as  the 
linear  measurement  of  the  smallest 
intiirrupticm  which  can  be  detected  at  any 
point  in  the  field.  Minimum  object  sensitivity 
describes  the  largest  acceptable  size  of  the 
interruption  in  the  sensing  field.  A  minimum 
object  sensitivity  of  1  '/i  inches  (31.75  mm) 
means  that  a  T  4-inch  (31.75mm)  diameter 
object  will  be  continuously  detected  at  all 
locations  in  the  sensing  field. 

In  deriving  the  safety  distance  required  in 
paragraph  (h)(9)(v),  all  stopping  time 
measurements  should  be  made  with  clutch/ 
brake  air  pressure  regulated  to  the  press 
manufacturer's  recommended  value  for  full 
clutch  torque  capabilify.  The  stopping  time 
measurements  should  be  made  with  the 
heaviest  upper  die  that  is  planned  for  use  in 
the  press.  If  the  press  has  a  slide 
counterbalance  system,  it  is  important  that 
the  counterbalance  be  adjusted  correctly  for 
upper  die  weight  according  to  the 
manufacturer's  instructions.  While  the  brake 
monitor  setting  is  based  on  the  stopping  lime 
it  actually  measures,  i.e..  the  normal  stopping 
time  at  the  top  of  the  stroke,  it  is  important 
that  the  safety  distance  be  computed  from  the 
longest  slopping  time  measured  at  any  of  the 
indicated  three  downslroke  slopping 
positions  listed  in  the  explanation  of  Ts.  The 
use  in  the  formula  of  twice  the  stopping  time. 
Tm,  increase  allowed  by  the  brake  monitor 
for  brake  wear  allows  for  greater  increases  in 
the  downstroke  stopping  time  than  occur  in 
normal  stopping  time  at  the  top  of  the  stroke. 

10.  Inspection  and  maintenance. 
jReserved] 

1 1.  Safety  system  certification. 
Mandatory  requirements  for  certification  of 

the  PSUl  safety  system  are  provided  in 
Appendix  A  to  this  standard.  Nonmandatory 
supplementary  information  and  guidelines 
relating  to  certification  of  the  PSDl  safety 
system  are  provided  in  Appendix  B  to  this 
standard. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 
[Oocfcst  No.  24073;  Amdt  121-185) 

Airplane  Cabin  Rre  Protection 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
equipment  requirements  to  improve 
cabin  fire  protection  for  passenger- 
carrying  transport  category  airplanes 
operated  under  Part  121.  This 
amendment  requires  that  each  lavatory 
be  equipped  with  a  smoke  detector 
system,  or  equivalent,  which  provides 
warning  to  the  cockpit  or  to  the 
passenger  cabin  crew.  It  requires  that 
each  lavatory  trash  receptacle  be 
equipped  with  a  fire  extinguisher  which 
discharges  automatically  upon 
occurrence  of  a  fire  in  the  receptacle.  It 
increases  the  number  of  hand  fire 
extinguishers  required  to  be  installed  in 
the  passenger  cabins  of  airplanes  with 
passenger  seating  capacities  greater 
than  60  and  requires  that  at  least  2  of 
the  hand  fire  extinguishers  installed  in 
each  airplane  have  Halon  1211.  or 
equivalent,  as  the  extinguishmg  agent. 
This  amendment  is  the  result  of 
investigations  of  in-flight  fires  and  an 
inspection  survey  of  the  U.S.  air  carrier 
fleet  which  indicated  the  need  for  an 
increase  in  protection  against  in-flight 
fires. 

EFFECTIVE  DATE:  April  29.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henri  Branting,  Technical  Analysis 
Branch  (AW'S-120).  Aircraft  Engineering 
Division,  Office  of  Airworthiness. 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington  DC  20591;  Telephone  (202) 
426-^382. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  11, 1984,  the  Federal  Aviation 
Administration  (FAA)  issued  Notice  of 
Proposed  Rulemaking  (.NPRM)  No.  84-5 
(49  FR  21010:  .May  17, 1984).  The  notice 
proposed  to  improve  in-flight  cabi.i  fire 
protection  for  passenger-carrying 
transport  category  airplanes  operated 
under  Part  121.  The  notice  proposed  that 
each  lavatory  and  galley  be  equipped 
with  a  smoke  detector  and  that  each 
lavatory  trash  receptacle  be  equipped 
with  an  automatic  fire  extinguisher.  In 
addition,  the  notice  proposed  to  increase 
the  number  of  hand  fire  extinguishers 
for  certain  airplanes  and  to  require  at 
least  two  Halon  1211  extinguishers  in 


each  airplane.  ("Halon  1211"  is  a 
product  name  for  the  extinguishing 
agent  bromochlorodifluoromethane.) 

The  proposals  in  the  notice  were  the 
result  of  investigations  of  two  recent 
aircraft  cabin  fires  which  indicated  that 
additional  measures  are  needed  to 
enhance  protection  against  such  fires. 
One  of  the  fires  occurred  near 
Cincinnati,  Ohio,  on  June  2, 1983,  and 
resulted  in  23  fatalities.  The  other 
occurred  at  Tampa  International  Airport 
in  Florida  on  June  25. 1983.  and  resulted 
in  evacuation  of  the  airplane  with  no 
injuries  or  loss  of  life.  Following  the 
fires,  the  FA.'^  conducted  an  inspection 
survey  of  the  fire  containment 
capabilities  of  lavatory  trash  receptacles 
in  the  U.S.  air  carrier  fleet  The  survey 
was  conducted  to  determine  the 
effectiveness  of  previous  FAA  actions, 
discussed  below,  to  correct  deficiencies 
in  fire  protection  and  to  determine 
whether  or  not  the  corrective  actions 
adequately  serve  the  objectives  and 
provide  adequate  fire  safety.  The  survey 
revealed  that  the  fire  containment 
capabilities  of  trash  receptacles  may  be 
compromised  by  the  wear  and  tear 
typical  of  service.  Considering  the 
seriousness  of  in-flight  cabin  fires,  an 
expanded  approach  to  fire  protection 
was  considered  necessary. 

After  an  in-flight  cabin  fire  several 
years  ago  aboard  a  Varig  airliner,  which 
originated  in  a  lavatory  area,  the 
following  corrective  actions  were  taken. 
The  FAA  issued  an  airworthiness 
directive  (AD  74-09-08,  Docket  No. 
13603).  applicable  to  all  transport 
category  airplanes.  The  AD  requires 
1.000-hour  periodic  inspections,  and 
repairs  as  necessary,  of  all  lavatory 
trash  receptacles  to  ensure  fire 
containment  capability.  The  AD  also 
requires  preflight  briefings  informing 
passengers  not  to  smoke  in  lavatories, 
the  installation  of  ashtrays  near 
lavatory  entrances,  and  the  installation 
of  no-smoking  signs  on  each  side  of 
lavatory  doors.  Subsequent  to  issuance 
of  the  AD'S  14  CFR  25853  was  amended 
to  incorporate  these  requirements  for 
ashtrays  and  no-smoking  signs.  Section 
121.571  requires  that  passengers  be 
given  preflight  briefings  regarding 
smoking.  Three  additional  AD's  (AD  74- 
21-03,  Ad  75-02-04.  and  AD  75-02-05: 
Docket  Nos.  73-NW-12,  74-WE-lO,  and 
74-WE-ll.  respectively)  were  issued  for 
specific  airplane  models  requiring 
inspection  and  repair  of  lavatory 
electrical  components  and  modification 
of  lavatory  trash  receptacles  to  ensure 
fire  containment.  Together,  the  AD 
actions  were  intended  to  eliminate  likely 
ignition  sources,  end  smoking  in 
lavatories,  and  provide  fire-safe  trash 
receptacles  in  the  event  that  fire  occurs 


in  a  receptacle  despite  these 
precautions.  As  indicated  by  the 
investigations  of  the  Cincinnati  and 
Tampa  fires  and  the  subsequent 
inspection  survey,  additional  measures 
are  necessary  to  ensure  an  adequate 
level  of  fire  safety.  These  additional 
measures  were  proposed  in  Notice  84-5. 

Notice  84-5  proposed  regulations 
which  would  require,  within  1  year  after 
the  effective  date  of  the  regulations,  that 
transport  category  airplanes  operating 
under  Part  121  be  equipped  with  smoke 
detectors  in  galleys  and  lavatories.  The 
notice  explained  that  galleys  have  the 
highest  incidence  of  fiame.  smoke,  and 
overheat  conditions  in  the  passenger 
cabin  and  that  lavatories  are  sensitive 
from  a  fire  detection  standpoint  because 
they  are  often  unattended,  they  are 
closed  from  view  by  a  door,  and  they 
contain  ventilation  systems  designed  to 
keep  odors,  and  thus  sensory  smoke 
warnings,  away  from  the  passenger 
cabin.  The  galley  and  lavatory  detector 
systems  would  be  required  to  provide  a 
warning  light  in  the  cockpit  or  a  warning 
light  or  audio  warning  in  the  passenger 
cabin  which  provides  a  clear  and 
unmistakable  signal,  readily  detectable 
by  a  flight  attendant,  taking  into 
consideration  the  positioning  of  flight 
attendants  throughout  the  flight.  The 
notice  explained  that  because  the  smoke 
detectors  are  intended  to  enhance  the 
present  ability  of  the  flight  attendants  to 
visually  detect  fires  in  the  cabin  and  not 
serve  as  primary  detectors  such  as  those 
used  in  isolated  cargo  compartments,  it 
would  be  unnecessary  for  the  d« 
to  meet  all  of  the  performance  and 
environmental  requirements  in 
Technical  Standard  Order  (TSO)  Clb, 
which  are  applicable  to  the  type  of 
primary  detectors  used  in  isolated  cargo 
compartments.  The  notice  explained 
that  a  commercially  available  smoke 
detector,  such  as  ihe  type  commonly 
used  in  residential  buildings,  which  is 
demonstrated  to  serve  its  intended 
function  as  installed,  could  be 
considered  adequate. 

The  proposals  would  require  that  each 
lavatory  trash  receptacle  be  equipped 
with  a  built-in  automatic  fire 
extinguisher  which  discharges 
automatically  into  the  receptacle  upon 
occurrence  of  a  fire  in  the  receptacle. 
This  extinguisher  could  be  a  small 
extinguishant-charged  bulb  with  a 
thermal  fuse  plug,  of  the  type  currently 
installed  in  trash  receptacles  in 
numerous  transport  category  airplanes. 

Notice  84-5  explained  that  the 
lavatory  smoke  detectors  and  automatic 
fire  extinguishers  would  be  in  addition 
to  the  fire  containment  capability 
currently  required  for  lavatory  trash 
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receptacles  because,  as  indicated  by  the 
recent  inspection  survey,  fire 
containment  capability  is  subject  to 
deterioration  in  service,  and  additional 
measures  of  fire  protection  are 
necessary.  Notice  84-5  proposed  to 
require  that  at  least  two  Halon  1211 
hand  fire  extinguishers  be  installed  in 
the  airplanes.  Halon  1211  extinguishers 
have  been  demonstrated  superior  in 
range,  accuracy,  and  knockdown 
capability  in  combatting  fires.  The 
notice  also  proposed  to  increase  the 
number  of  hand  fire  extinguishers 
required  by  §  121.309  to  be  located  in 
the  passenger  compartments  of 
transport  category  airplanes.  The 
proposed  requirements  would  be 
consistent  with  existing  airworthiness 
regulations  for  passenger  capacities  up 
to  200.  For  capacities  greater  than  200. 
the  proposals  would  require  1  additional 
extinguisher  for  each  mcrement,  or 
fractional  increment,  of  100  passengers. 

Public  Participation 

This  amendment  is  based  on  Notice 
84-5.  All  interested  parties  have  been 
given  an  opportunity  to  participate  in 
the  making  of  this  amendment,  and  due 
consideration  has  been  given  to  all 
matters  presented.  Except  for  the 
changes  discussed  below,  this 
amendment  and  the  reasons  for  the 
adoption  are  the  same  as  those  stated  in 
Notice  84-5. 

Discussion  of  Comments 

One  hundred  and  four  comments  were 
received  in  response  to  Notice  84-5, 
representing  the  views  of  aircraft  and 
equipment  manufacturers,  aircraft 
operators,  aircraft  crew  organizations, 
fire  protection  experts,  consumer 
interest  groups,  foreign  airworthiness 
authorities,  and  private  individuals. 
About  50  of  these  comments  are  from 
private  individuals.  The  vast  majority  of 
the  comments  support  the  safety 
objectives  of  the  notice.  In  addition  to 
these  comments,  372  letters  expressing 
similar  support  were  received  from 
private  individuals  shortly  before 
publication  of  the  notice.  These  letters 
are  contained  in  the  docket. 

Several  commenters  contend  certain 
requirements  proposed  in  the  notice 
should  not  be  applicable  to  the  smaller 
transport  category  airplanes  weighing 
less  than  75,000  pounds  or  seating  less 
than  50  or  60  passengers,  depending  on 
the  view  of  the  commenter.  Several  of 
these  commenters  say  that  for  such 
airplanes  smoke  detectors  are  not 
necessary  in  lavatories  and  galleys,  and 
one  commenter  believes  automatic  fire 
extinguishers  are  not  necessary  for 
lavatory  trash  receptacles.  The 
commenters  contend  that  in  the 


relatively  smaller  cabins,  the  galleys 
and  lavatories,  and  thus  the  potential 
ignition  sources,  are  in  close  proximity 
to  crewmembers,  passengers,  and 
firefighting  equipment,  and  that  this 
makes  fire  detection  faster  and  mitigates 
the  potential  fire  hazard.  One 
commenter  points  out  that  the  smaller 
airplanes  generally  are  used  on  short 
routes  and  that  on  these  airplanes 
lavatories  are  used  infrequently. 

The  FAA  does  not  agree  that  the 
requirements  should  not  be  applicable 
to  the  smaller  transport  category 
airplanes  used  in  Part  121  operations.  As 
discussed  later,  the  requirement  for 
galley  detectors  is  not  adopted.  The 
requirements  proposed  in  Notice  84-5 
were  prompted  by  cabin  fires  occurring 
in  passenger  airplanes  typically  used  in 
Part  121  operations  and  by  the  findings 
of  an  inspection  sur\'ey  of  the  air  carrier 
fleet.  As  a  result,  these  requirements 
were  developed  to  mitigate  cabin  fire 
potential  and  are  directed  at  airplanes 
being  operated  under  Part  121. 
Lavatories  in  these  airplanes,  regardless 
of  airplane  size  and  how  frequently  the 
lavatories  are  used,  are  sensitive  from 
the  standpoint  of  detection  and  control 
of  a  fire  because  of  this  relative 
isolation  and  ventilation  characteristics. 
Smoke  detectors,  automatic  lavator>' 
trash  receptacle  extinguishers,  and 
Halon  1211  extinguishers  are 
appropriate  fire  safety  improvements  for 
all  passenger  airplanes  operating  under 
Part  1211.  regardless  of  size. 

The  majority  of  commenters  support 
the  requirement  for  smoke  detectors  in 
lavatories.  One  commenter  opposed 
contends  it  would  be  better  to  treat  the 
problem  of  wear  and  tear  of  trash 
receptacles  and  ensure  fire  containment 
capability  than  to  require  the 
installation  of  smoke  detectors  and 
automatic  trash  receptacle  fire 
extinguishers. 

The  FAA  does  not  agree.  As 
explained  in  the  notice,  an  expanded 
approach  to  fire  safety  is  necessary  in 
addition  to  the  effort  directed  to  the 
wear  and  tear  problem.  Several 
commenters  in  favor  of  lavatory  smoke 
detectors  point  out  that  in  addition  to 
providing  early  warning  and  thus 
additional  time  to  combat  a  fire, 
lavatory  smoke  detectors  would  benefit 
safety  by  tending  to  deter  unauthonzed 
tobacco  smoking  and  intentionally  set 
fires  within  lavatories. 

One  commenter  believes  the  intended 
function  of  lavatory-  smoke  detectors 
should  be  clarified.  The  commenter 
points  out  that  the  notice  intends 
lavatory  smoke  detectors  as  a  backup  or 
supplemental  fire  detection  means  to 
sensory  detection  by  passengers  or 


crewmembers,  rather  than  a  primar>' 
detection  means.  The  commenter 
contends  lavatory  detectors,  as  backup 
or  supplemental  equipment,  should  not 
be  required  to  be  operative  for  aircraft 
dispatch  and  should  be  covered  in  the 
airplane  minimum  equipment  list. 

Smoke  detectors  are  intended  to 
enhance  detection  by  cabin  occupants  of 
hazardous  fire  conditions  within 
lavatories.  The  trash  receptacle  is  the 
critical  ignition  hazard  potential  in  a 
lavatory  because  of  its  highly 
combustible  contents  which  are 
susceptible  to  ignition  by  objects 
discarded  by  passengers.  Detectors 
should  provide  warning  commensurate 
with  the  ignition  hazard  early  enough  in 
the  fire  sequence  to  permit  a  timely 
response  by  a  crewmember. 

The  F.AA  agrees  lavator>'  smoke 
detectors  may  be  included  in  the 
airplane  minimum  equipment  list. 
Detectors  are  not  specifically  designated 
as  "backup"  or  "supplemental" 
equipment  items.  A  smoke  detector  is 
significant  to  cabin  fire  safety  and 
should  whenever  practical  be  operative 
for  flight.  Since  lavatory  smoke 
detectors  do  not  have  an  immediate  or 
critical  bearing  on  safety  of  fiight. 
temporary  inoperability  of  a  detector 
would  not  warrant  interruption  of  a 
flight  schedule  to  return  the  aircraft  to  a 
repair  station.  A  lavatorv'  smoke 
detector  should  not  remain  inoperative 
indefinitely.  Detectors  should  be 
checked  frequently  for  proper  operation: 
and  if  a  detector  is  found  inoperative,  it 
should  be  repaired  or  replaced  at  the 
first  practical  opportunity,  such  as 
arrival  of  the  aircraft  at  the  first  suitable 
facility.  During  interim  scheduled  flights, 
temporary  loss  of  the  detector  might  be 
offset  by  increased  monitoring  of  the 
affected  lavatory,  or  other  compensat'ng 
measures. 

The  comments  on  proposed 
§  121.308(a)  indicate  a  wide  range  of 
views  on  the  way  a  smoke  detector 
should  provide  warning.  The  proposal 
would  require  each  smoke  detector  to 
provide  a  warning  light  in  the  cockpit  or 
a  light  or  aura!  warning  in  the  passenger 
cabin  readily  detectable  by  a  flight 
attendant,  taking  into  consideration 
fiight  attendant  positioning  throughout 
the  flight.  One  commenter  believes  the 
part  of  this  requirement  pertaining  to  the 
positioning  of  flight  attendants  during 
flight  should  be  clarified.  Several 
commenters  contend  there  should  be 
warning  in  both  the  cockpit  and 
passenger  cabin.  Others  oppose 
installation  of  warning  devices  in  the 
cockpit.  Several  commenters  contend 
the  warning  mode  of  single-station 
residential-type  detectors  is  intended  for 
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buildings  and  may  not  be  suitable  for 
aircraft  cabins.  Residential  detectors 
must  provide  an  85  decibel  warning  10 
feet  from  the  detector  station. 
Commenters  say  that  this  might  not  be 
heard  above  the  ambient  cabin  noise 
and  that  to  overcome  this  problem,  the 
detectors  would  require  modification  to 
provide  remote  warning.  Several 
commenters  believe  the  familiar  audio 
warning  of  a  residential  smoke  detector 
might  unduly  alarm  passengers  and 
suggest  alternate  alarms  for  the 
passenger  cabin  such  as  a  silent  alarm, 
public  address  system  chimes,  or  a 
coded  cabin  lighting  response.  One 
commenter  suggests  a  central 
annunciator  and  control  panel  wired  to 
smoke  detectors  located  throughout  the 
cabin.  One  commenter  reports  several 
air  carriers  have  already  installed 
residential  type  smoke  detectors  in  the 
lavatories  of  their  airplanes  on  a  trial 
basis  and  that  the  detector  alarms  can 
be  heard  throughout  adjacent  areas  of 
the  passenger  cabins.  The  commenter 
points  out  that  these  detectors  would 
satisfy  the  nde. 

A  number  of  different  warning  means 
might  be  used  for  cabin  smoke  detectors 
to  serve  the  purpose  delineated  in 
Notice  84-5.  The  notice  explains  that  the 
purpose  of  the  detectors  is  to  enhance 
the  present  ability  of  flight  attendants  to 
visually  detect  fires.  The  rule  would 
require  that  the  means  by  which  each 
detector  provides  warning  takes  into 
account  the  positioning  of  flight 
attendants  during  flight.  This  is  to 
prevent  placement  of  an  alarm  in  an 
isolated  area  of  the  cabin  which  might 
result  in  an  undue  delay  in  detection. 
While  a  detector  need  not  provide  an 
alarm  discernible  throughout  the  entire 
passenger  cabin,  it  should  at  least 
provide  an  alarm  to  a  passenger  seating 
area,  Hiy'it  attendant  station,  or  work 
area  frequently  attended  by  one  or  more 
cabin  crewmembers  during  flight.  PubUc 
address  system  chimes  or  a  conspicous 
coded  cabin  lighting  response  suggested 
by  commenters  might  be  a  means  of 
providing  warning.  A  silent  alarm  or 
remote  panel  annunciation  might  be 
satisfactory  if  these  are  shown  to  be 
adequately  monitored  during  flight.  A 
single-station  residential-type  detector 
might  be  satisfactory  for  use  in  a 
lavatory  if  it  is  shown  to  provide  a 
clearly  discernible  alarm  above  ambient 
cabin  noise  in  an  appropriate  area  of  the 
cabin  with  the  lavatory  door  closed.  The 
FAA  finds  no  reason  to  believe  the 
warning  mode  of  a  residential-type 
detector  would  unduly  alarm  passengers 
in  a  cabin  attended  by  trained 
crewmembers.  If  modification  of  a 
residential  detector  is  necessary  to 


achieve  the  necessary  warning  level,  the 
modification  would  be  considered  an 
essential  part  of  the  detector  from  the 
standpoint  of  inclusion  in  the  airplane 
minimum  equipment  list.  A  requirement 
for  a  combined  passenger  cabin  and 
flight-deck  warning  is  not  warranted, 
and  the  decision  to  install  a  flight-deck 
warning  device  should  be  left  to  the 
operator. 

Notice  84-5  explains  that  since  cabin 
smoke  detectors  would  not  be  primary 
detection  systems,  the  detectors  would 
not  necessarily  have  to  meet  TSO-Clb, 
Cargo  and  Baggage  Compartment  Smoke 
Detection  Instruments,  and  that 
commercially  available  residential-type 
detectors  might  be  adequate.  This  issue 
regarding  the  adequacy  of  residential- 
type  smoke  detectors  in  aircraft  cabins 
drew  a  wide  range  of  responses  from 
many  experts  in  the  field  of  fire 
protection.  Many  commenters  contend 
residential  smoke  detectors  would  not 
serve  adequately  in  aircraft  cabins. 
Commenters  contend  that  residential 
detectors  are  not  designed  and 
evaluated  for  use  in  aircraft  and  that 
because  the  environment  of  an  aircraft 
cabin  is  different  from  that  of  a  building, 
residential  detectors  might  not  have  the 
reliability  necessary  for  their  function  in 
an  aircraft.  Several  commenters  say 
residential  detectors  would  require 
frequent  inspections  and  increased 
maintenance  costs  One  commenter  says 
that  any  kind  of  detector,  including  the 
residential  type,  should  be  approved 
only  after  proven  effective  in  aircraft 
cabins. 

Commenters  cite  several  reasons  that 
they  believe  might  make  residential 
detectors  unreliable  for  aircraft.  They 
point  out  that  detector  location  within  a 
lavatory  would  be  critical  because 
ventilation  airflow  might  divert  smoke 
and  prevent  detection.  There  might  be  a 
different  airflow  pattern  for  each  type  of 
lavatory  and  aircraft  model.  One 
commenter  points  out  that  the  small 
space  within  a  lavatory  might  not  allow 
adherence  to  guidelines  regarding 
detector  distance  from  walls  and  ceiling. 
Commenters  say  detectors  might  be 
adversely  affected  by  static  electricity  in 
and  around  the  aircraft,  aircraft  RF, 
structural  vibration,  exposure  to  a  wide 
range  of  temperatures,  altitude  changes, 
and  changes  in  the  surrounding  air 
mass.  Several  commenters  point  out  that 
residential  detectors  are  vulnerable  to 
tampering  by  passengers  and  that  the 
removable  batteries  are  subject  to 
pilferage. 

Several  commenters  see  no  major 
reason  why  residential  or  commercial 
building-type  smoke  detectors  should 
not  be  used  in  aircraft  cabins.  One 


commenter  reports  that  the  several  air 
carriers  that  have  installed  residential 
detectors  in  lavatories  on  a  trial  basis 
have  had  varied  results  and  that  the 
predominant  experience  indicates 
residential  detectors  are  commercially 
available  that  have  the  degree  of 
reliability  necessarj'  to  serve  the 
intended  purpose  without  uneconomical 
maintenance  costs. 

Several  commenters  point  out  that 
both  the  ionization  and  optical-type 
detectors  appear  likely  candidates  for 
aircraft  cabins.  Other  types  of  detectors 
suggested  by  commenters  include  a 
carbon  monoxide  detector,  such  as  the 
type  installed  in  many  general  aviation 
airplanes,  a  fire  detector,  and  a 
temperature  sensor.  Numerous 
commenters  point  out  that  residential 
detectors  are  the  ionization  type  and 
caution  that  use  of  this  type  in  aircraft 
cabins  might  result  in  an  unacceptable 
number  of  nuisance  alarms.  The 
commenters  point  out  that  an  ionization 
detector  is  sensitive  and  might  be 
triggered  by  substances  found  in  the 
normal  aircraft  cabin  environment  such 
as  aerosol  hair  sprays  and  tobacco 
smoke  drawm  into  a  lavatory  from  the 
passenger  area. 

Commenters  contend  numerous 
nuisance  alarms  might  in  the  long  run 
act  as  a  detriment  to  safety  by  instilling 
in  the  cabin  crew  an  attitude  of 
disrespect  and  inattention  toward  the 
alarm.  Several  commenters  contend 
cabin  smoke  detectors  should  be 
restricted  to  the  optical  type  which 
would  have  less  tendency  toward 
nuisance  alarms. 

Considering  all  comments  pro  and 
con,  the  intention  in  the  notice  to  allow 
use  of  residential  detectors  is 
appropriate.  Commenters  favoring  the 
use  of  residential  detectors  cite  specific 
cases  of  the  detector's  being 
successfully  used  in  aircraft.  Although 
commenters  opposed  to  residential 
detectors  give  reasons  why  they  believe 
the  detectors  would  be  inadequate. 
there  is  no  indication  of  technical 
problems  which  cannot  be  accounted  for 
or  resolved  if  a  sufficient  amount  of  lead 
time  is  allowed  in  the  rule.  Many 
operators  apparently  may  choose 
residential  detectors  as  a  means  of 
satisfying  the  rule.  Since  comments 
indicate  a  number  of  technical  issues 
must  be  resolved  for  individual  detector 
installations,  the  rule  as  adopted  allows 
an  additional  6  months  in  the 
compliance  period,  making  a  total  of  18 
months,  to  allow  added  time  for  initial 
qualification  screening  of  detectors, 
prototype  installation  tesfing,  and 
service  reliability  trials.  While  all 
residential  detector  models  available  on 
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the  market  might  not  be  suitable  for 
aircraft,  some  might,  and  operators 
should  have  the  opportunity  to  explore 
the  market  and  evaluate  the  wide  range 
of  detectors  available.  There  is  no 
indication  in  the  comments  that  there  is 
basis  for  either  blanket  exclusion  or 
approval  of  detectors.  Each  detector 
installation  must  be  approved  on 
individual  merit.  Effects  of  lavatory  size, 
ventilation  airflow,  and  aircraft  RFcan 
be  considered  dunng  the  design 
evaluation  and  approval  Simple  smoke 
tests  can  ascertain  whether  or  not  a 
detector  performs  its  intended  function 
as  installed.  Static  electricity,  cabin 
altitude,  and  outside  air  characteristics 
may  be  no  more  adverse  in  a 
pressurized  aircraft  cabin  than  in  many 
buildings,  and  problems  such  as  these 
can  be  addressed  during  service  trials. 
Vibration,  temperature,  unauthorized 
tampering,  and  battery  pilferage,  as 
affecting  continued  detector  operation, 
are  matters  of  maintenance.  The  FAA 
recognizes,  as  several  commentors 
points  out,  that  residential  detectors 
might  require  frequent  inspections  and 
increased  maintenance.  The  FAA  does 
not  agree  that  nuisance  alarms  will  be  a 
detriment  to  safety.  The  rule  as  adopted 
allows  the  placement  of  alternative 
detection  devices  in  alterr\ate  locations 
to  minimize  the  effect  of  nuisance 
alarms  to  the  flightcrews,  provided  these 
are  found  equivalent  to  smoke  detectors. 
To  be  considered  equivalent,  an 
alternative  device  must  provide  timely 
detection  comparable  to  a  smoke 
detector. 

Numerous  commenters  believe  cabin 
smoke  detectors  should  be  required  to 
meet  a  uniform  standard.  Commenters 
variously  contend  the  detectors  should 
meet  TSO-Clb  or  standards  applicable 
to  commercial  building  detectors,  or  that 
a  new  standard  or  TSO  should  be 
established  specifically  for  cabin 
detectors.  Several  commenters  believe  a 
new  standard  need  not  be  as  restrictive 
or  stringent  as  TSO-Clb.  One 
commenter  offers  a  standard  based  on 
the  environmental  criteria  in  Radio 
Technical  Commission  for  Aeronautics 
Document  No.  R  rCA/DO-160A.  Several 
commenters  believe  a  uniform  standard 
is  not  necessary.  These  commenters 
point  out  that  cabin  detectors  are  not 
primary  devices,  as  are  cargo 
compartment  smoke  detectors,  and  cite 
the  favorable  experience  several  air 
carriers  have  had  in  selecting  and 
utilizing  detectors  in  the  absence  of  a 
uniform  standard.  They  point  out 
carriers  have  differing  views  on  the 
feasibility  of  various  types  of  detectors. 
They  say  whole  certain  residential 
detectors  have  adequate  reliabibty  and 


can  satisfy  the  requirement,  this  does 
not  necessarily  hold  true  for  residential 
detectors  in  ge.neral  and  some  detectors 
might  pose  high  maintenance  costs  in 
the  long  run.  They  believe  the  choice 
between  inexpensive  residential 
detectors  and  the  more  sophisticated 
types  should  be  left  to  the  carriers  based 
on  economic  considerations. 

A  uniform  standard  should  not  be 
established  now.  Com.ments  indicate 
different  detector  types  offer  different 
advantages  for  aircraft  cabins.  There  is 
no  clear  indication  as  to  what  a  uniform 
standard  should  be  or  whether  such  a 
standard  is  necessary  for  safety.  Once 
the  smoke  detectors  accumulate  an 
adequate  service  history,  their 
effectiveness,  reliability,  and 
maintenance  will  be  brought  into 
perspective  and  the  FAA  and  industry 
should  be  in  a  position  to  decide 
whether  or  not  a  uniform  standard 
should  be  established.  The  rule  should 
now  permit  operators  the  flexibility  to 
develop  designs  based  on  economic 
considerations. 

One  commenter  questions  the 
applicability  of  flammability 
requirements  to  materials  used  in  the 
construction  of  commercially  available 
smoke  detectors.  The  commenter 
believes  materials  in  detectors  should 
be  covered  by  the  small  parts  exclusion 
of  §  25.853(b)(3). 

The  FAA  agrees.  Unless  some 
circumstance  or  design  feature 
unforeseen  at  this  time  requires 
otherwise,  materials  used  in  the 
construction  of  the  relatively  small 
commercially  available  smoke  detectors 
would  not  contribute  significantly  to  the 
propagaUon  of  a  fire  and  would  be 
covered  by  the  small  parts  exclusion  of 
§  25.853(b)(3). 

One  commenter  points  out  it  might  be 
feasible  to  install  a  single  smoke  sensor 
in  the  collective  outflow  ventilation 
system  for  several  lavatories  and 
provide  a  single  warning  annunciation 
for  the  lavatories.  The  commenter 
suggests  that  the  wording  of  the  rule  not 
exclude  this. 

The  FAA  agrees  in  principle.  The 
objective  of  the  rule  is  to  enable  the 
crew  to  readily  locate  the  lavatory  in 
which  there  is  a  fire.  A  separate  smoke 
defector  and  alarm  for  each  lavatory 
would  be  one  means  of  achieving  this.  A 
single  detector  serving  several 
lavatories  with  a  common  alarm  could 
be  considered  acceptable  if  it  is  shown 
that  under  typical  operating  conditions  a 
person  responding  to  the  alarm  can  l>e 
expected  to  locate  the  affected  lavatory 
without  undue  delay.  The  rule  as 
adopted  accommodates  this  ctKicept. 


Although  most  commenters  recognize 
the  value  of  smoke  detectors  m 
lavatories  and  favor  their  use.  very  few 
favor  the  use  of  detectors  m  galleys, 
except  in  lower  lobe  galleys.  Numerous 
commenters  give  reasons  they  believe 
obviate  the  need  and  make  smoke 
detectors  in  galleys  impractical.  They 
point  out  mam  deck  galleys  are  located 
near  passengers  and  are  principal  work 
areas  for  flight  attendants  Because  of 
this,  galleys  are  under  effective 
surveillance,  and  any  fire  occurnng  in 
them  will  be  detected  quickly  by  sight  or 
smell  by  nearby  persons.  Commenters 
say  service  experience  proves  this,  and 
they  point  out  thut  galley  fires  have 
never  been  catastrophic.  They  sa>  that 
galleys,  by  design,  have  a  high  fire 
containment  capability  and  that  heat 
sources  such  as  coffee  makers  and 
ovens  are  metal  enclosed.  The 
commenters  point  out  that  many  galleys, 
especially  smaller  ones,  are  not 
equipped  to  handle  heated  foods  and 
beverages  and  do  not  contain  equipment 
likely  to  cause  fire.  Com.menters  point 
out  a  number  of  problems  which  they 
say  would  tend  to  m.ake  smoke 
detectors  ineffective  and  a  nuisance  in 
main  deck  galleys.  They  point  out  that 
the  precise  detector  location  would  be 
very  critical  in  providing  a  reliable  early 
fire  warning.  Heat,  smoke,  and  vapors 
from  normal  cooking  or  tobacco  smoke 
from  a  nearby  passenger  seating  area 
could  trigger  a  smoke  detector  and 
alarm  passengers  and  interrupt  crew 
duties.  Atmospheric  fog  entering  an 
open  service  door  during  galley 
restocking  could  trigger  a  detector.  One 
commenter  points  out  that  because 
galley  detectors  would  be  exposed  to 
smoke,  grease,  and  oils  associated  with 
cooking  and  not  found  elsewhere  in  the 
cabin,  galley  detectors  would  require 
additional  attention  and  mainte.nance. 

The  FAA  agrees  with  the  commenters 
that  smoke  detectors  should  not  be 
required  for  galle>s,  as  proposed  in  the 
notice.  The  comments  present  a  clear 
distinction  between  the  practicality  and 
benefits  of  detectors  installed  in  isolated 
lavatories  and  those  installed  in  galleys 
located  near  passenger  areas. 
Considering  the  comments,  while  smoke 
detectors  should  be  installed  in 
lavatories,  they  are  not  warranted  for 
galleys  in  general.  The  issue  of  smoke 
detectors  for  isolated  lower  lobe  gallejs 
is  discussed  below  The  rule  as  adopted 
does  not  require  smoke  detectors  in 
galleys. 

Several  commenters  believe  smoke 
detectors  should  be  required  for  lower 
lobe  galleys  Commenters  say  lower 
lobe  galle>s.  uniike  main  deck  galleys 
lrK;«ted  near  passengers,  are  critical 
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from  the  standpoint  of  fire  safety 
because  they  contain  a  number  of 
isnition  sources  and  combustible 
materials  and  are  not  always  occupied 
during  flight. 

Lower  lobe  galleys  warrant  added 
attention  to  fire  safety  because  of  their 
unique  features.  The  FA.\  gives  special 
consideration  during  the  type 
certification  process  to  ensure  that  a 
lower  lobe  galley  has  a  level  of  fire 
protection  appropriate  for  its  design 
configuration.  As  a  result,  most  lower 
lobe  galleys  are  etjuipped  with  either 
smoki!  detectors  or  heal  sensors, 
depending  un  galley  design.  Fire 
protection  of  lower  lobe  galle\s  is 
adequately  addressed  v\!thin  current 
regulations  and  certifi(;ation  procedures, 
and  ail  additional  specific  requiremeht 
for  smoke  detectors  is  not  necessary. 

Several  lommenters  contend 
5  121.30«(h)  should  define  objective 
rt!quirements  which  allow  alternate 
mcTHs  of  trash  receptai;le  fire  protection 
r.tther  than  specifically  require 
automatic  fire  extinguishers.  Several 
commenters  believe  a  fire  detection 
system  which  alerts  the  crew  in  time  to 
extinguish  a  receptacle  fire  would  be 
equivalent  to  an  automatic  extinguisher. 

The  automatic  extinguisher  is 
intended  to  provide  suppression 
rcspijnse  during  the  criti(  al  early  stages 
of  fire.  The  rule  is  objective  to  the  extent 
it  leaves  the  details  of  comjiliance  up  to 
the  oper.itor.  without  reijuiring  any 
partii;ular  equipment,  although  small 
(  h.irged'bulb  extinguishers  generally  are 
used  for  this.  The  rule  .dso  requires  an 
early  detec;tion  cap.ibihty  whif;h  would 
allow  the  crew  to  respond  to  the  fire,  as 
suggested  by  the  commenter. 

One  commenter  contends  that  the 
primary  means  of  fire  protection  for  a 
trash  receptacle  is  the  fire  containment 
capahilitv  required  of  the  receptable  and 
that  the  autom.itic  fire  extinguisher  need 
nut  be  required  for  aircraft  dispatch 
since  it  is  essentially  a  backup  or 
supplemental  device.  The  commenter 
points  out  that  the  automatic 
extinguishers  used  in  the  fleet  require 
periodic  inspection  and  maintenance  to 
ensure  they  remain  in  a  charged 
condition. 

Under  the  proposals,  fire  protection 
consists  iif  fire  ronl.iinment  by 
receptacles,  suppression  by  automatic 
extinguishers  in  early  stages  of  fire, 
tcipiii  detection  by  smoke  detectors,  and 
hand  extinguishers.  An  automatic 
extinguisher  is  not  specifically 
designated  .is  a  "backup"  or 

supplfnient.il"  device.  It  is  significant 
to  cabin  fire  piolei  tion  and  should  be 
operative  fur  flight  whenever  practical. 
As  in  the  foregoing  discussion  of  smoke 
detectors,  automatic  extinguishers  may 


be  included  in  the  airplane  minimum 
equipment  list.  Since  automatic 
extinguishers  do  not  have  an  immediate 
or  critical  bearing  on  safety  of  flight, 
temporary  inoperability  of  an 
extinguisher  would  not  warrant 
interruption  of  a  flight  schedule  to  return 
the  aircraft  to  a  repair  station. 
Automatic  extinguishers  should  be 
checked  periodically  for  proper  charge 
and  if  an  extinguisher  is  found 
inoperative,  it  should  be  repaired  or 
replaced  at  the  first  practical 
opportunity,  such  as  arrival  of  the 
aircraft  at  the  first  suitable  facility. 
Interim  measures  should  be  taken  to 
compensate  for  the  temporary  loss  of 
the  extinguisher. 

Several  commenters  contend  the  1- 
year  compliance  period  proposed  in 
§  121.3i)tt(b)  should  be  extended.  One 
commenter  points  out  that  major 
transport  category  airplane 
manufacturers  currently  are  quoting  a 
delivery  wait  of  nearly  1  year  for  trash 
receptacle  extinguisher  kits.  The 
commenter  says  a  compliance  period  of 
3  years  would  be  necessary  to  provide 
lead  time  to  allow  operators  to  procure 
and  install  this  equipment  during 
regulatory  scheduled  maintenance 
checks. 

The  FAA  agrees  allowance  should  be 
made  for  the  1-year  delivery  delay 
which  was  not  anticipated  in  the 
proposal.  The  rule  as  adopted  allows 
and  added  year  in  the  compliance 
period,  making  the  period  a  total  of  2 
years.  The  installation  of  automatic 
extinguishers  in  receptacles  is  a 
relatively  simple  matter  involving  little 
design  effort,  and  the  3  years  suggested 
by  the  comment  would  not  be  necessary. 

One  commenter  points  out  that  a 
pressurized  automatic  fire  extinguisher 
located  in  a  trash  receptacle  should 
have  provisions  to  prevent  it  from 
exploding  in  a  fire  since  an  explosion 
might  damage  the  fire  containment 
capability  of  the  receptacle. 

By  virtue  of  basic  design,  the  type  of 
extinguisher  used  inside  trash 
receptacles  would  relieve  extinguisher 
pressure  in  the  event  of  fire. 
Extinguishers  are  typically  constructed 
with  fusible  discharge  plugs  designed  to 
release  the  pressurized  extinguishant 
into  the  receptacle  at  a  relatively  low 
plug  temperature. 

One  commenter  contends  §  121.308(b) 
should  be  revised  to  require  that  the 
automatic  fire  extinguisher  discharge 
both  in  and  adjacent  to  the  trash 
receptacle.  The  commenter  recommends 
that  the  extinguisher  u,se  a  Halon  agent. 
Another  commentor,  while  not 
recommending  any  particular  agent, 
does  believe  a  required  extinguishing 


agent  should  be  specified  in  the 
regulation. 

The  FAA  does  not  agree  that  the  rule 
should  require  that  the  extinguisher 
discharge  into  areas  adjacent  to  the 
trash  receptacle.  The  extinguisher 
required  by  this  rule  is  intended  to 
counter  potential  ignition  hazards  within 
the  receptacle,  which  are  mostly  objects 
discarded  by  passengers.  The  space 
within  the  receptacle  is  sealed  for  fire 
containment  and  permits  an  effective 
discharge  of  the  extinguisher.  The  FA.-\ 
also  does  not  agree  that  a  specific 
extinguishing  agent  should  be  requiretl 
by  the  rule  since  any  of  several  agents 
might  be  effective  when  discharged  into 
the  confines  of  a  trash  receptacle. 

One  commenter  contends  the  term 
"waste"  used  in  §  121.308(b)  should  be 
clarified  since  the  term  might  be 
misunderstood  as  including  toilet  waste 
tanks  as  well  as  trash  receptacles.  The 
rule  does  not  need  clarification.  The 
term  "waste"  is  used  as  it  is  used  in  Part 
25  without  apparent  confusion.  Under 
current  regulations,  waste  receptacles 
do  not  include  toilet  waste  tanks. 

One  commenter  says  studies  of 
automatic  extinguishers  used  in 
commercial  building  trash  receptacles 
indicate  that  factors  critical  to 
extinguisher  effectiveness  are  trash 
quantity  and  receptacle  door  position. 
The  commenter  recommends  that  design 
and  testing  criteria  be  developed  for 
lavatory  receptacles  and  that  the 
automatic  extinguishers  be  certified  by 
an  independent  fire  safety  laboratory. 
The  commenter  points  out  that  no 
automatic  receptacle  extinguisher  has 
been  certified. 

The  FAA  recognizes  that  overstuffing 
of  receptacles  with  trash  might  prevent 
closure  of  the  receptacle  door  and 
reduce  the  fire  safety  level  of  the 
receptacle.  This  is  one  of  the  conditions 
the  proposals  in  Notice  84-5  seek  to 
counter.  Although  an  automatic 
extinguisher  would  be  most  effective  in 
a  tightly  sealed  receptacle,  it  would 
provide  a  rapid  suppression  response  in 
the  critical  early  stages  of  a  fire, 
regardless  of  door  position  and 
receptacle  sealing.  This  fire  pr  ■■'cction 
would  be  supplemented  by  rapid 
detection  by  a  smoke  detector  and 
extinguishment  by  hand  extinguishers. 
The  FAA  has  responsibility  for  approval 
of  fire  exinguishers  for  installation  in 
aircraft  and  considers  current 
regulations  and  certification  practiies 
adequate  for  this.  The  FAA  recognizes 
the  competence  of  experienced  fire 
safety  laboratories  and  the  value  of 
testing  and  certification  of  fire 
extinguishers  by  these  laboratories. 
Advisory  Circular  20-42c  states  that 
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FAA  accepts  certification  by  cf^rtain 
laboratories  as  one  of  the  means  of 
ascertaining  the  accfptidiility  of  fire- 
extinguishers  for  use  in  aircraft. 
Although  certification  of  automatic  fire 
extinguishers  by  an  independent 
laboratory  is  not  required  by 
regulations,  the  FAA  would  consider 
whatever  efforts  and  contributions 
independent  laboratories  might  wish  to 
make  in  this  area. 

Several  commenters  contend 
§  121.309(c|(2)  regardins  hand  fire 
extinguishers  for  class  E  cargo 
compartments  introduces  a  new 
accessibility  requirement  for  class  E 
compartments  which  is  redundant  with 
current  requirements  for  class  B 
compartments. 

The  rule  does  nut  introduce  a  new 
accessibility  requirement  since  it  is 
applicable  only  to  those  class  E  cargo 
compartments  that  are  accessible  to 
crewmembers  during  flight.  The  rule 
bears  no  relationship  to  the  accessibility 
requirements  for  class  B  compartments 
since  all  class  B  compartments  must  be 
accessible  during  flight. 

Section  121.309(c)(2)  requires  that  at 
least  one  hand  fire  extinguisher  be 
located  in  each  upper  and  lower  lobe 
galley.  Section  121.309(c)(4)  requires  that 
a  certain  number  of  extinguishers  be 
uniformly  distributed  in  the  passenger 
compartment.  One  commenter  believes 
the  reference  to  upper  lobe  galleys 
includes  those  galleys  on  the  mam  deck 
and  that  the  rule  should  not  require  an 
extinguisher  in  each  main  deck  galley, 
but  rather  in  the  vicinity  of  each  main 
deck  galley.  Several  commenters  pom! 
out  that  extinguishers  installed  in 
galleys  should  be  counted  also  as  those 
required  to  be  distributed  in  the 
passenger  compartment. 

The  rule  does  not  consider  an  upper 
lube  galley  as  one  located  on  the  main 
passenger  deck,  but  rather  one  located 
above  the  main  deck.  Therefore,  it  does 
not  specifically  require  that  an 
extinguisher  be  installed  in  each  main 
deck  galley  although  this  might  be  an 
acceptable  location  if  chosen  by  the 
operator.  Extinguishers  installed  in 
galleys  located  in  the  passenger 
compartment  might  also  count  as  those 
required  by  §  121.309(c)|41,  depending 
on  the  particular  cabin  configuration. 

One  commenter  contends 
§  121.309(c)(4)  should  not  specify  the 
number  of  required  hand  fire 
extinguishers  based  on  aircraft 
passenger  capacity.  The  commenter 
says  the  rule  should  require  that  each 
cabin  be  evaluated  individually  to 
ensure  that  an  appropriate  fire 
extinguisher  is  located  near  each 
potentially  high-risk  fire  area. 


The  basic  structure  of  the  fire 
extinguisher  requirements  should  not  be 
revised.  The  rule  extends  existing  fire 
extinguisher  requirements,  which  are 
based  on  passenger  capacity,  to 
airplanes  with  larger  seating  capacities 
and  does  not  change  the  basic  concept 
of  the  requirements  which  have  been 
standard  practice  for  certification  of 
numerous  airplanes.  There  is  no 
indication  that  this  practice  is 
inappropriate  or  in  nee4  of  revision. 

Section  121.309(c)(5)  requires  that  at 
least  two  of  the  required  hand  fire 
extinguishers  installed  in  the  airplane 
contain  Halon  1211  as  the  extinguishing 
agent.  One  commenter  contends  the  rule 
should  require  performance  criteria  for 
the  extinguishing  agent  rather  than 
require  a  specific  product. 

The  FAA  disagrees.  The  value  of 
performance  criteria  established  by  fire 
safety  organizations  for  hand 
extinguishers  is  recognized.  These 
criteria  are  used  to  rate  type  and 
quantity  of  extinguisher  agent  for 
various  classes  of  fires  and  have  played 
a  large  part  in  shaping  the  accepted 
practices  used  in  selecting  extinguishers 
for  aircraft  cabins.  Compared  to  other 
agents  used  in  aircraft  extinguishers, 
Halon  1211  has  demonstrated  such 
unique  and  superior  performance 
characteristics  for  the  aircraft  cabin 
environment  that  it  can  serve 
conveniently  as  a  comparative  standard 
for  selection.  A  disadvantage  of  using 
performance  criteria  in  this  case  is  that 
It  would  tend  toward  added  costs  for 
findings  of  compliance. 

Several  commenters  point  out  that 
recent  developments  have  resulted  in 
hand  fire  extinguishers  which  have  the 
performance  of  a  Halon  1211 
extinguisher  but  which  use  a  mixture 
predominately  of  Halon  1211  together 
with  a  lesser  amount  of  some  other  gas 
as  the  propellent.  The  commenters  say 
that  the  rule  should  not  limit  the  agent 
strictly  to  Halon  1211  and  that  it  should 
be  revised  to  allow  use  of  the  new  type 
extinguishers. 

The  FAA  agrees.  The  rule  as  adopted 
is  revised  to  allow  the  use  of 
extinguishers  which  are  equivalent  in 
performance  to  Halon  1211 
extinguishers.  To  be  considered 
equivalent,  an  extinguisher  must  have 
agent  discharge  characteristics  and 
extinguishing  performance  equivalent  to 
a  Halon  1211  extinguisher  of  comparable 
size. 

One  commenter  contends 
§  121.309(c)(5),  in  requiring  Halon  1211. 
appears  to  conlradict  Advisory-  Circular 
No.  20-42C.  Hand  Fire  Extinguishers  for 
Use  in  Aircraft,  which  lists  Halon  1301 
as  an  extinguishing  agent  suitable  for 
aircraft  cabins.  Several  commenters 


believe  the  regulation  should  not 
exclude  Halon  1301  from  the  aircraft 
cabin  and  should  allow  Halon  1301  as 
an  alternate  to  Halon  1211.  One 
commenter  points  out  that  for  a  Halon 
1211  extinguisher  to  have  a  numerical 
rating  for  a  class  A  Fire,  the  extinguisher 
must  weigh  at  least  9  pounds,  which 
would  make  it  cumbersome  for  use  in  an 
aircraft  cabin. 

This  rule  does  not  contradict  the 
advisory  circular.  The  advisory  circular 
points  out  the  merits  of  both  Halon  1301 
and  Halon  1211.  Unlike  Halon  1301. 
which  discharges  from  the  extinguishers 
as  a  gas.  Halon  1211  discharges  mostly 
as  a  liquid  stream  which  has  been 
demonstrated  to  be  superior  in 
combating  class  A  fires.  The  FAA  does 
not  consider  Halon  1301  a  suitable 
alternate  to  Halon  1211  for  class  A  fires. 
The  minimum  numerical  rating  for  a 
ckass  A  extinguisher  is  based  on 
extinguishment  tests  of  fires 
considerably  more  severe  than  those 
expected  in  an  aircraft  cabin,  Under 
current  regulations,  extmgut-sher  agents 
used  in  an  aircraft  cabin  must  be 
appropriate  for  the  types  of  fires 
expected  to  occur,  but  the  quantities  of 
agents  need  not  meet  a  numerical  rating. 

One  commenter  recommends  that  one 
of  the  required  Halon  121 1  fire 
extinguishers  installed  in  the  cabin  be- 
fitted with  a  discharge  hose  rather  than 
a  fixed  nozzle.  The  commenter  cites  a 
series  of  tests  of  small  hand 
extinguishers  which  showed  that  a 
discharge  hose  tends  to  prevent 
improper  extinguisher  positioning  by  a 
novice  user.  The  commenter  also  points 
out  that  a  discharge  hose  is  more 
effective  in  reaching  underseat  fires. 

There  is  not  sufficient  justification  of 
the  recommendation  to  warrant 
establishment  of  a  new  requirement  for 
discharge  hoses.  While  a  discharge  hose 
might  be  of  advantage  in  certain  fire 
situations,  there  is  no  information 
indicating  a  rule  is  warranted  which 
would  require  retrofit  of  the  numerous 
Halon  1211  extinguisher  installations 
which  have  already  been  made  in  the 
fleet  on  a  voluntary  basis  The  Halon 
1211  extinguishers  required  by  this  rule 
are  intended  for  use  by  crewmembers 
trained  in  combatting  fires  and  in  the 
proper  use  and  handling  of  fire 
extinguishers.  This  rule  is  based,  in  part, 
on  a  series  of  full-scale  extinguishment 
tests  which  demonstrated  the  adequacy 
of  Halon  1211  extinguishers  without 
discharge  hoses  in  combatting  severe 
seat  fires. 

One  commenter  contends  the 
proposed  requirements  specified  for  the 
hand  fire  extinguisher  and  smoke 
detector  would  not  provide  sufficient 
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prDlectlun  against  a  pfjtenti.il  fiiv  in  an 
isolatt'ii  lower  lobe  x-'I'i'V    The 
C()nimt'nff;r  believes  a  full  face  mask 
with  an  oxygen  bottle  should  be 
mst.illod  lor  crfiwmembers  and  that  the 
hand  firo  extinguisher  should  be  ,i  Halon 
\2\\  extinguishfjr. 

For  type  certification,  aircraft  with 
lower  lobe  galleys  are  equipped  with 
portable  protective  breathing  equipment 
for  use  by  crewmembers  in  combatting 
fires  within  the  galleys.  Hand  fire 
extinguishers  installed  in  lower  lobe 
g.illeys  should  not  he  limited  to  the 
Halon  1211  type.  Halon  1211 
extinguishers  have  been  found  to  be 
very  effef;tive  against  certain  types  of 
fires  which  might  occur  in  the  passenger 
cabin.  The  requirement  f!)r  lower  lobe 
galley  extinguishers  should  allow 
selection  of  extinguishers  which  are 
found  most  suitable  for  the  type  of  fires 
likely  to  occur  in  the  galleys,  including 
Halon  1211  extinguishers,  if  appropriate. 

Several  cummenters  are  concerned 
over  the  amount  of  time  allowed  for 
compliance  with  various  retiuirements 
of  §  121.309(c)  since  no  compliance 
period  is  specified.  The  requirement  that 
each  hand  fire  extinguisher  for  use  in  a 
p.issenger  compartment  be  designed  to 
minimize  the  hazard  of  toxic  gas 
concentrations  added  in  §  121.3()9(c)(l) 
has  been  contained  for  some  time  in 
§  25.853(a)(3).  is  already  met  by 
airplanes  in  service,  and  is  being  added 
for  consistency  with  the  existing 
airworthiness  regulations.  New 
§  121.3l)9(c)(2)  and  revised 
§  121.3(W(c)(4).  as  adopted,  allow  a  6- 
month  compliance  peri(jd.  Under 
existing  §§  25.851(a|{5)  and  121.309(c)(3), 
there  is  no  regulatory  upper  limit  to  the 
passenger  capacity  which  could  be 
served  by  an  airplane  cabin  equipped 
with  three  hand  fire  extinguishers. 
S<;ction  121.309(c)(4),  as  amended, 
requires  that  at  least  three  hand  fire 
extinguishers  be  located  in  the 
passenger  compartment  of  an  airplane 
with  a  passenger  seating  rapacity  of  61 
through  2t)0  and  establishes  additional 
hand  fire  extinguisher  requirements  for 
each  increment  of  l(X)  passenger  seats 
thereafter.  This  reflects  the  current 
general  fleelwide  practice  regarding  the 
installation  of  fire  extinguishers  in  the 
larger  airplanes,  many  of  which  are 
equipped  with  an  even  greater  number 
of  extinguishers  than  specified  in  the 
amendment.  To  the  extent  that  any 
airplanes  are  not  so  equipped,  the 
amendment  provid«'s  for  a  6-month 
compliance  period  for  hand  fire 
extinguisher  installation. 

Regulatory  Evaluation 

Several  commenters  address  the  cost 
estimates  used  in  Notice  84-5  to  analyze 


the  smoke  detector  proposal.  They 
contend  the  costs  of  smoke  detector 
installations  could  be  higher  than  FAA 
estimates,  depending  on  the  type  of 
detector  used. 

The  FAA  estimates  in  the  notice  were 
based  on  a  residential-type  smoke 
detector  which  would  satisfy  the 
proposed  requirements.  The  higher  costs 
cited  by  several  commenters  reflect  the 
more  sophisticated  smoke  and/or  fire 
detection  systems  typically  used  in 
isolated  and  unoccupied  areas  of  the 
aircraft  which  are  more  critical  from  the 
standpoint  of  fire  detection.  Although 
such  systems  may  be  voluntarily 
installed  by  operators  to  comply  with 
the  rule,  they  are  not  specifically 
required  by  the  rule.  Notice  84-5 
explains  that  lavatory  smoke  detectors 
are  intended  to  enhance  the  present 
ability  of  occupants  to  visually  detect 
fires.  As  discussed  previously, 
comments  indicate  that  operators  will 
be  able  to  meet  thi,s  objective  using 
residential  detectors  and  thereby  avoid 
the  higher  costs  of  the  mc-re 
sophisticated  equipment.  One 
commenler  points  out  that  the  variations 
in  cost  estimates  submitted  by  various 
operators  are  due,  in  part,  to  the 
different  and  somewhat  limited 
experiences  of  the  operat(3rs  with 
lavatory  smoke  detectors.  Based  upon 
the  comments,  the  FAA  finds  that  the 
minimum  compliance  cost  estimates  in 
Notice  84-5  are  reasonable. 

One  commenter  contends  the  FAA 
costing  estimates  are  not  pertinent  to 
the  installation  of  automatic  fire 
extinguishers  in  lavatory  trash 
receptacles  of  aircraft  with  passenger 
capacities  less  than  50  or  with  only  one 
lavatory.  The  commenter  says  FAA  cost 
estimates  appear  to  be  based  only  on 
larger  types  of  aircraft  used  in  long 
range  operations. 

The  unit  cost  of  each  fire  extinguisher 
is  independent  of  the  type  of  aircraft  in 
which  the  extinguisher  is  installed.  The 
compliance  cost  per  aircraft  is 
proportional  to  the  number  of  lavatories 
aboard  the  aircraft.  Therefore,  operators 
of  smaller  aircraft  will  not  be 
disproportionately  burdened  by  this  rule 
in  comparison  to  operators  of  larger 
aircraft. 

One  commenter  states  that  the  FAA  in 
its  cost-benefit  analysis  should  take  into 
account  depreciation  and  investment 
tax  credits  which  might  be  available  for 
the  equipment  changes  and,  further,  that 
the  analysis  should  consider  that  the 
cost  per  passenger  is  small  when  spread 
over  a  very  large  number  of 
enplanements.  Cost-benefit 
methodology  attempts  to  measure  social 
or  economic  costs  and  benefits. 


reflecting  the  actual  resources  utilized 
and  saved  as  a  result  of  a  particular 
regulatory  action.  Depreciation  and  tax 
credits  are  accounting  concepts  which, 
although  relevant  for  determining  the 
financial  condition  of  a  particular 
business,  are  not  considered  in  a  study 
of  social  costs  and  benefits. 

Further,  the  FAA  cost-benefit  study 
estimated  the  total  costs  and  benefits  of 
the  various  fire  safety  measures 
advanced  in  this  rulemaking.  However, 
the  FAA  agrees  that  the  cost  per 
enplanement  of  complying  with  this  rule 
will  he  very  small. 

The  Regulatory  Evaluation  which  has 
been  placed  in  the  docket  contains  a 
complete  cost-benefit  analysis  of  the 
rule.  No  comments  have  been  received 
which  indicate  that  the  cost-benefit 
analysis  developed  in  support  of  Notice 
84-5  is  not  appropriate.  No  major 
changes  have  been  made  to  the  cost- 
benefit  analysis  discussed  in  detail  in 
the  notice.  Briefly,  the  FAA  estimates 
that  there  is  an  82  percent  probability 
that  the  lavatory  smoke  detector 
amendment  will  result  in  benefits  equal 
to  or  greater  than  the  $5.9  million  total 
compliance  costs  and  that  there  is  an  86 
percent  probability  that  the  lavatory 
trash  receptacle  fire  extinguisher 
amendment  will  result  in  benefits  equal 
to  or  greater  than  the  $3.7  million 
compliance  costs.  The  non-adoption  of 
the  proposed  smoke  detector 
requirement  for  aircraft  galleys 
eliminates  the  S3.9  million  compliance 
cost  previously  estimated  to  result  from 
that  proposal.  For  reasons  discussed 
earlier,  the  FAA  finds  there  would  be 
little,  if  any,  benefit  derived  from 
installation  of  smoke  detectors  in  main 
deck  galleys.  Deletion  of  this  proposal, 
however,  would  not  diminish  the 
anticipated  benefits  of  the  remaining 
amendments.  The  FAA  estimates  that 
the  amendment  requiring  two  Halon 
1211  fire  extinguishers  in  Part  121 
aircraft  will  not  result  in  any  net  costs  to 
operators  because  the  fuel  savings 
attributable  to  the  lighter  weight  Halon 
extinguishers  will  quickly  offset  the 
purchase  cost.  Finally,  the  expanded 
regulation  stipulating  the  number  and 
location  of  hand  fire  extinguishers 
which  must  be  carried  aboard  Part  121 
aircraft  refiocts  current  industry  practice 
and  is  therefore  not  expected  to  impose 
additional  costs. 

Conclusions 

Under  the  terms  of  the  Regulatory 
Flexibility  Act  (the  Act),  the  FAA  has 
reviewed  this  rulemaking  action  to 
determine  what  impact  it  may  have  on 
small  entities.  This  action  is  not 
expected  to  affect  a  substantial  number 
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tif  small  entities.  Therefore,  the  FAA 
icrtifies  that  this  regulatory  action  v\:!! 
not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  regulatory  action  is  not  likely  to 
result  in  an  annual  effect  on  the 
economy  of  SUX)  million  or  more,  or  a 
major  increase  in  costs  for  consumers; 
industry:  or  Federal.  State,  or  local 
government  agencies.  Accordingly,  it 
has  been  determined  that  this  is  not  a 
major  regulatory  action  under  Executive 
Order  12291.  In  addition,  this  regulatory 
action  will  have  little  or  no  impact  on 
trade  opportunities  for  U.S.  firms  doing 
business  overseas  or  for  foreign  firms 
doing  business  in  the  United  States. 

Since  this  regulatory  action  concerns 
a  matter  on  which  there  is  substantial 
public  interest,  the  FAA  has  determined 
that  this  action  is  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979). 

A  regulatory  evaluation  of  this  action, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Assessment,  has  been  placed  in  the 
regulatory  docket,  and  a  copy  may  be 
obtained  by  contacting  the  person 
identified  under  the  napition  "FOR 
FURTHER  INFORMATION  CONTACT.' 

List  of  Subjects  in  14  CFR  Part  121 

Aviation  safety.  Safety,  Air  carriers, 
Air  transportation.  Aircraft.  Airplanes, 
Airworthiness  directives  and  standards. 
Smoking,  Transportation.  Common 
carriers. 

Adoption  of  the  .Amendment 

Accordingly.  Part  121  of  the  Federal 
Aviation  Regulations  [14  CFR  Part  121] 
is  amended  as  follows,  effective  April 

29.  ^w^ 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC.  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  By  adding  a  new  §  121.308  to  read 
as  follows; 


§  121.308    Lavatory  fire  protection. 

(a)  After  October  29,  1986.  no  person 
may  operate  a  passenger-carrymg 
transport  category  airplane  unless  each 
lavatory  in  the  airplane  is  equipped  with 
a  smoke  detector  system  or  equivalent 
that  provides  a  warning  light  m  the 
cockpit  or  provides  a  warning  light  or 
audio  warning  in  the  passenger  cabin 
which  would  be  readily  detected  by  a 
flight  attendant,  taking  into 
consideration  the  positioning  of  flight 
attendants  throughout  the  passenger 
compartment  during  various  phases  of 
flight. 

(b)  After  April  29, 1987,  no  person  may 
operate  a  passenger-carrying  transport 
category  airplane  unless  each  lavatory 
in  the  airplane  is  equipped  with  a  built- 
in  fire  extinguisher  for  each  disposal 
receptacle  for  towels,  paper,  or  waste 
located  within  the  lavatory.  The  built-in 
fire  extinguisher  must  be  designed  to 
discharge  automatically  into  each 
disposal  receptacle  upon  occurrence  of  a 
fire  in  the  receptacle. 

2.  By  amending  §  121.309(c)  by 
revising  paragraphs  (c)(1),  (2),  and  (3); 
by  redesignating  present  paragraphs 
(c)(2)  and  (3)  as  (c)(3)  and  (4). 
respectively:  and  by  adding  new 
paragraphs  (c)(2)  and  (5),  as  follows: 

§  121.309    Emergency  equipment. 

(c)  •   •   * 

(1)  The  type  and  quantity  of 
extinguishing  agent  must  be  suitable  for 
the  kinds  of  fires  likely  to  occur  in  the 
compartment  where  the  extinguisher  is 
intended  to  be  used  and,  for  passenger 
compartments,  must  be  designed  to 
minimize  the  hazard  of  toxic  gas 
concentrations. 

(2)  After  April  29. 1985,  at  least  one 
hand  fire  extinguisher  must  be  provided 
and  conveniently  located  for  use  in  each 
class  E  cargo  compartment  which  is 
accessible  to  crewmembers  during  flight, 
and  at  least  one  must  be  located  in  each 
upper  and  lower  lobe  galley. 

(3)  At  least  one  hand  fire  extinguisher 
must  be  conveniently  located  on  the 
flight  deck  for  use  by  the  flightcrew. 


(4)  At  least  one  hand  fire  extinguisher 
must  be  conveniently  located  in  the 
passenger  compartment  of  each  airplane 
accommodating  more  than  6  but  les.s 
than  31  passengers,  and  at  least  two 
hand  fire  extinguishers  must  be 
conveniently  located  in  each  airplane 
accommodating  more  than  30 
passengers.  After  April  29,  1985.  at  least 
2  hand  fire  extinguishers  must  be 
conveniently  located  and  uniformly 
distributed  in  the  passenger 
compartment  of  airplanes  having  a 
passenger  seating  capacity  of  60  or  less 
and  for  the  passenger  compartment  of 
each  airplane  having  a  passenger 
seating  capacity  of  more  than  60,  there 
must  be  at  least  the  following  number  of 
hand  fire  extinguishers  conveniently 
located  and  uniformly  distributed 
throughout  the  compartment: 

Minimum  Number  of  Hand  Fire 
Extinguishers 

Passenger  seating  capacity: 

61  through  200 3 

201  through  300 4 

301  through  400 5 

4t)l  through  500 0 

501  through  600 7 

601  or  more -....  8 


(5)  After  April  29,  1986.  at  least  two  of 
the  required  hand  fire  extinguishers 
installed  in  the  airplane 
must  contain  Halon  1211 
(bromochlorodifluoromethane)  or 
equivalent  as  the  extinguishing  agent. 

(Sees.  313(a).  314(a),  601  through  610.  and 
1102  of  the  Federal  Aviation  Act  of  1956  (49 
U.S.C.  1354(a),  1355(a),  1421  through  1430,  and 
1502);  49  U.S.C.  106(g)  (Revised.  Pub  L.  97- 
449,  January  12,  1983)) 

Issued  in  Washington.  D.C..  on  March  26. 
1985. 

Donald  D.  Engen, 
Administrator. 
(FR  Doc.  8S-7538  Filed  3-26-65;  2:29  pmj 

BILUNG  COD£  4910-13-V 


VOL 
5  0 


2  9 


985 


JMI 


Friday 

March  29.  1985 


Part  V 


Department  of 
Agriculture 


Cooperative  State  Research  Service 

Rangeland  Research  Grants  Program  for 
Fiscal  Year  1985;  Solicitation  of 
Applications 


Federal  Register  /  Vol.  50.  So.  61   /  Friday.  March  29,  1985  /  Notices 


12737 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Rangeiand  Research  Grants  Program 
for  Fiscal  Year  1985;  Solicitation  of 
Applications 

Rangeiand  Research  Grants  Program 

Notice  is  hereby  given  th.it  under  the 
authority  of  section  1480  of  the  National 
Agricultural  Research.  Extension,  and 
Teaching  Policy  Act  of  1977  (7  U.S.C. 
3333),  the  Cooperative  State  Research 
Service  (CSRS)  of  the  United  States 
Department  of  Agriculture  (USDA)  is 
anticipating  awarding  six  to  ten  project 
grants  for  certain  areas  of  rangeiand 
research.  The  total  amount  expected  to 
be  available  for  this  program  during 
Fiscal  Year  1985  is  approxmiatply 
S480,150.  ,\o  more  than  S80.000  vvill  be 
awarded  for  the  support  of  any  one 
project,  regardless  of  the  amount 
requested.  The  award  of  any  grants  is 
contingent  upon  the  availability  of 
funds. 

Under  this  program  the  Secretary  may 
award  grants  to  land-grant  colleges  and 
universities.  State  agricultural 
experiment  stations,  and  to  colleges, 
universities,  and  Federal  laboratories 
having  a  demonstrable  capacity  in 
rangeiand  research.  Except  in  the  case 
of  Federal  laboratories,  each  grant 
recipient  must  match  the  Federal  funds 
expended  on  a  research  project  based 
on  a  formula  of  50  percent  Federal  and 
50  percent  non-Federal  funding. 

For  purposes  of  this  program  in  Fiscal 
Year  1985.  the  CSRS  is  adopting  the 
Administrative  F'rovisions  governing  the 
Special  Research  Grants  Program,  7  CFR 
Part  3400  (ex(  hiding  §§  3400.1.  34()0.3(a). 
and  the  last  sentence  of  Section 
3400.4(c)|n|),  found  at  50  FR  ,5497. 
February  8. 1985.  These  provisions  set 
forth  procedures  to  be  followed  when 
submitting  grant  proposals,  and  rules 
governing  the  evaluation  of  proposals 
and  the  award  of  grants  Copies  of  these 
provisions  and  of  the  Research  Grant 
Application  Kit  may  be  obtained  by 
writing  to  the  address  listed  below  or  by 
calling  (202)  475-.5049. 

Each  application  submitted  under  this 
program  must  include  an  original  and 
nine  copies  of  the  required  forms  and 
certifications  contained  in  the  Research 
Grant  Application  Kit.  This  number  of 
copies  is  necessary  to  permit  thorough, 
objective  peer  evaluation  of  all 
proposals  rer:eived  before  funding 
decisions  are  made.  All  copies  of  each 


proposal  should  be  mailed  in  one 
package  if  at  all  possible.  Due  to  the 
volume  of  proposals  received, 
applications  submitted  in  several 
packages  are  very  difficult  to  identify.  If 
copies  of  a  proposal  must  be  mailed  in 
more  than  one  package,  the  number  of 
packages  snould  be  marked  on  the 
outside  of  each.  It  is  important  that  all 
packages  be  mailed  at  the  same  time. 
Also,  please  see  that  each  copy  of  each 
proposal  is  stapled  securelv  in  the  upper 
left-hand  corner.  DO  NOT  BIND. 
Information  should  be  typed  on  one  side 
of  the  page  only. 

Every  effort  should  be  made  to  ensure 
that  the  proposal  contains  all  pertinent 
information  when  submitted.  Prior  to 
mailing,  compare  your  proposal  with  the 
Application  Requirements  checklist 
contained  in  the  Research  Grant 
Application  Kit  and  instructions 
contained  in  7  CFR  Part  3400.  If 
applicable,  the  research  grant  proposal 
should  state  that  the  50  percent  non- 
Federal  funding  requirement  will  be  met. 

Each  research  grant  application  must 
be  submitted  by  the  time  limit  set  below 
to:  Proposal  Services  Unit,  Grants 
Administrative  Management.  Office  of 
Grants  and  Program  S\  stems.  U.S. 
Department  of  .Agriculture.  Room  010, 
Justin  Smith  .Morrill  Building.  ISih  and 
Independence  Avenue.  S  W.. 
Washington,  DC,  20251. 

To  be  considered  for  funding  during 
Fiscal  Year  1985.  proposals  must  be 
received  in  the  Grants  Administrative 
.Management  Office  by  the  close  of 
business  on  May  15,  1985. 

For  reasons  set  forth  in  7  CFR  Part 
3015.  Subpart  V.  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultatKjn  with 
State  and  local  officals. 

Specific  Areas  of  Research  to  be 
Supported  in  Fiscal  Year  1985 

Standard  grants  will  be  awarded  to 
support  basic  research  in  certain  areas 
of  rangeiand  research.  Proposals  will  be 
considered  in  the  following  specific 
areas:  (1)  Management  of  rangelands 
and  agricultural  land  as  intergrated 
systems  for  more  efficient  utilization  of 
crops  and  waste  products  in  the 
production  of  food  and  fiber:  (2) 
methods  of  managing  rangeiand 
watersheds  to  maximize  efficient  use  of 
water  and  improve  water  yield,  water 
quality,  and  water  conservation,  to 
protect  against  onsite  and  offsite 
damage  of  rangeiand  resources  from 


floods,  erosion  and  other  detrimental 
influences,  and  to  remedy  unsatisfactory 
and  unstable  rangeiand.  conditions;  and 
(3)  revegetation  and  rehabilitation  of 
rangeiand  including  the  control  of 
undesirable  species  of  plants.  The  Fiscal 
Year  1985  program  will  give  special 
consideration  to  the  manipulation  of 
range  plant  communities  for 
management  of  competition  from 
undesirable  plants,  with  emphasis  on 
biological  strategies. 

If  necessary,  further  information  may 
be  obtained  from  Dr.  Charles  B. 
Rumburg  CSRS-USD.A:  telephone:  (202J 
447-60"4.Q02 

SUPPLEMENTARY  INFORMATION:  ll  has 
been  determined  that,  because  of  the 
need  to  implement  these  programs  so 
that  rangeiand  research  can  be  initiated 
in  the  late  spring  or  early  summer  of 
1986.  compliance  with  the  notice  and 
public  procedure  provisions  of  5  U.SC. 
553.  as  made  applicable  to  this 
solicitation  by  Departmental  Policv .  36 
FR  13804  (1971),  IS  im.practicable  and 
contrary  to  the  public  interest.  Further. 
this  action  has  been  reviewed  under 
Executive  Order  12291  and  it  has  been 
determined  that  this  is  not  a  ma)or  rule. 
Although  this  Notice  establishes  the 
procedures  and  criteria  under  which  the 
recipients  of  Rangeiand  Research  grants 
in  Fiscal  Year  1985  will  be  selected,  and 
the  terms  and  conditions  under  which 
such  grants  will  be  administered,  it  does 
not  involve  a  substantial  or  major 
impact  on  the  Nation's  economy  or  large 
numbers  of  individuals  or  businesses. 
There  will  be  no  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions.  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  the  collection  of 
information  requirements  contained  in 
this  rule  have  been  approved  under 
0MB  Document  No.  0525-0001,  In 
addition,  this  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibilitv  Act,  Pub.  L. 
96-354  (5  U.S.C.  601).  No" regulatory 
analysis  is  required. 

Done  a!  Washington,  DC,  this  5th  day  of 

March  1985 

|.  Patrick  |ordan. 

Administrator.  Cooperative  Slate  Research 

Senices. 

|FR  Doc.  85-7581  Filed  3-28-85:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405  and  412 

IBERC-317-F1 

Medicare  Program;  Prospective 
Payment  System  for  Hospital  Inpatient 
Services;  Redesignation  of  Rules 

agency:  Health  Care  Fin.mcinK 
Administration  (HCFA),  HHS 

ACTION:  Final  rule. 


SUMMARY:  This  rule  redesignates  the 
prospective  payment  refjulations  under  a 
new  Part  412.  The  purpose  is  to  provide 
more  adequate  space  for  the  complex 
policies  and  procedures  that  currently 
are  compressed  mto  eight  sections  (42 
CFR  405.470  through  405.477).  Locating 
these  rules  in  a  separate  part  makes 
them  e.isier  to  use  and  facilitates 
amendment  or  expansitm. 

EFFECTIVE  DATE:  The  redesignation  of 

the  rules  is  effe(  live  April  2«J,  108,5. 

FOR  FURTHER  INFORMATION  CONTACT: 

l.uisa  V.  Iglesias.  1202)  24.5-Om'i 

SUPPLEMENTARY  INFORMATION: 

Amendments.  atid;tions  or  corrections 
to  the  prospective  payment  regulations 
have  been  published  on  lanuary  3. 1984 
(49  FR  2't41,  |une  1.  1984  (49  FR  2;<0101. 
August  31.  1984  (49  FR  ;i4728|.  and 
October  15.  1984  (49  FR  AOn~].  The 
regulations  are  long  and  complex,  and 
difficult  to  use.  The  purpose  of  this 
redesignation,  therefore,  can  best  be 
explained  by  describing  the  results. 

A.  The  number  of  sections  is 
increased  from  8  to  48.  This  means  that 
the  table  of  contents  contains  48 
(instead  of  8)  section  titles  to  help  users 
locate  the  particular  content  of  interest 
to  them. 

B.  The  number  of  paragriiphs  is 
greatly  increased.  The  captions  of 
paragr.iphs  ctnd  of  major  paragraph 
subdivisions  (printed  in  italic:s).  help 
users  to  get  an  overview  of  each  section 
and  to  locate  particular  content  within 
the  text. 

C.  The  number  of  designation  levels  is 
reduced  from  up  to  ti  to  2  or  3  in  most 
sections.  This  means  that  internal  cross 
references  are  much  shorter — for 
instance.  ••(b)(2!(i)"  instead  of -(bKSKii) 
(B)(/l".  and  ■•(.i)(4)  or  (a)(5)"  instead  of 
•■(g)(l)(i:i)iAlor(gl(1)(iii)(B)".Thisin 
turn,  nuMUS  that  there  is  less  potential 
for  error  and  that  users  can  find  the 
cited  portions  mo'-e  quickly  and  easily. 
Changes  that  require  more  S[)ecific 
explanation  are  discussed  below: 


Subpart  A — General  Provisions 

1.  In  §  412.1(b).  we  substituted 
"certain  facilities"  for  the  listing  of 
facilities  subject  to  special  treatment. 
This  is  consistent  with  changes  made  in 
the  content  of  §  405.476  by  amendments 
published  on  August  31, 1984  (49  FR 
34728). 

2.  In  §  412.8,  we  updated  the  schedule 
of  publication  of  documents  relating  to 
the  determination  of  prospective 
payment  rates  for  fiscal  year  1984. 

Subpart  B — Hospital  Services  Subject  to 
and  Excluded  From  the  Prospective 
Payment  System 

1.  We  reorganized  the  content  to 
present  first  the  criteria  for  the  excluded 
hospitals,  followed  by  the  criteria  for  the 
distinct  part  units  that  are  excluded. 

In  §  412.23(b)(2),  we  brought  together 
the  content  of  §  405.471(d)  and 
§  405.471(c](l)(ii)  because  they  deal  with 
the  same  subject,  a  criterion  for 
exclusion  as  a  rehabilitation  hospital. 

3.  In  §  412.29.  we  removed  a  list  of 
conditions  because  it  was  identical  to 
the  list  presented  in  §  412.23. 

Subpart  C — Conditions  for  Payment 
Under  the  Prospective  Payment  System 

1.  In  §  412.42(c)(4),  we  slated  the 
requirements  contained  in  the  cited 
(c)(1),  (c)(2),  and  (c)(3),  so  that  the 
reader  understands  the  sentence 
without  having  to  refer  back  to  the  other 
paragraphs, 

2.  In  §  412.44,  we  changed  the  date  in 
the  introductory  statement  because  it 
was  changed  by  section  2347  of  the 
Deficit  Reduction  Act  of  1984  (Pub.  L. 
98-369). 

Subpart  D — Basic  Methodology  for 
Determining  Federal  Prospective 
Payment  Rates       1 

In  §  412.63(b),  we  removed  a  group  of 
definitions  because  they  were  identical 
to  those  presented  in  §  412.62(0- 
Reference  to  the  latter  section  serves  the 
purpose.  ' 

Subpart  E — Determination  of  Transition 
Period  Payment  Rates 

In  §  412.72(b)(1),  we  added  a  brief 
description  of  cited  §§  405.1803  and 
405.1807.  j 

Subpart  G — Special  Treatment  of 
Certain  Facilities 

In  §  412.92(a)(2).  we  removed 
definitions  that  were  identical  to  those 
presented  in  §  412.62(f).  In  paragraph  (b) 
of  that  section,  where  the  terms  are 
used,  reference  is  noade  to  §  412.62(0. 


Subpart  H — Payments  to  Hospitals 
Under  the  Prospective  Payment  System 

In  §  412.125(b),  we  specified  the  costs 
that  are  contained  in  the  cited  sections. 

We  also  made  the  following  editorial 
changes  throughout  Part  412: 

•  Consistent  use  of  "before"  rather 
than  "before"  alternating  with  "prior 
to". 

•  Changing  "which"  to  "that"  when 
the  latter  is  the  appropriate  term. 

•  Consistent  use  of  "based  on"  with 
nouns  and  "on  the  basis  of'  with  verbs. 

•  Elimination  of  words  that  are  not 
needed  in  a  part  that  deals  exclusively 
with  prospective  payments  for  inpatient 
hospital  services  furnished  to  Medicare 
beneficiaries. 

Regulatory  Impact  Statement 

Since  this  rule  makes  no  substahtive 
changes  in  current  regulations,  there  is 
no  need  for  the  analysis  required  by 
Executive  Order  12291  for  rules  that 
have  a  significant  impact  on  the 
economy. 

In  addition,  because  this  rule  does  not 
require  a  general  notice  of  proposed 
rulemaking  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)).  it  is  not 
subject  to  the  requirements  for 
regulatory  flexibility  analysis  imposed 
under  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  601-612). 

Information  Collection  Requirements 

Section  412.118(dl(2)  contains 
information  collection  requirements  that 
0MB  has  not  yet  approved  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  through  3511).  We  are 
seeking  approval  of  these  information 
collection  requirements,  and  will  publish 
the  O.MB  approval  number  in  the 
Federal  Register  after  approval  is 
obtained. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Because  this  rule  makes  no 
substantive  changes  in  the  regulations 
that  it  redesignates,  we  find  that  notice 
of  proposed  rulemaking  is  unnecessary. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Certification  of  compliance, 
Clinics,  Cost-based  reimbursement. 
Contracts  (Agreements).  End-Stage 
Renal  Disease  (ESRD),  Fiealth  care. 
Health  facilities.  Health  maintenance 
organization  (HMO).  Health  professions. 
Health  suppliers.  Home  health  agencies, 
Hospitals,  Inpatients,  Kidney  diseases. 
Laboratories,  Medicare.  Nursing  homes, 
Onsite  surveys.  Outpatient  providers. 
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Reasonable  charges.  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  Prospective  payment  system.  X- 
rays. 

42  CFR  Part  4T2 

Cancer  hospitals.  Christian  Science 
sanitoria.  Discharges  and  transfers. 
Inpatient  hospital  services.  Medicare. 
Outlier  cases.  Prospective  payment 
referral  centers.  Renal  transplantation 
centers.  Sole  community  hospitals. 

Redesksnation  Table  por  42  CFR  405  470 
Through  405.477 


Ok)  paragraph 


New  paragraph  or  section 


405  470<aMl) 

405470(a)(2) 

405  470(b)(1) 

406  470(b)(2) 

405  470(b)(3) 

405  470(b)(4) , 

405  47n(b)(5) 

406  470lC)(l)  

405  470(C)(2) 

405  470(C)(3) 

405.470(C)(4) 

405470(d)(1) „ 

«05  470(dM2) 

405  470(e)(1) 

406  470(e)(2) 

405  471(a)(1) , 

405  171(a)(2) 

405  471(b)(1) „. 

405  4, -1(b)(2) 

405  471(b)(3) 

405  471(c)(1) 

405471(C)(2) 

405  471(c)(3)  :..., 

405  471ic)(4)(i)  

405  471(c)(4)(») 

405  471(c)(4)(iu) 

405  4  71(c)(4|(rv) 

405  471(C)(6)  _.. 

405471(C)(6) _... 

406  471(c)(7) 

405  47t(c)(8) 

405  471(c)) 

405471(e)(1) 

40547l(e)<2) 

405  471(0 

405472(a)(1) 

405  472(a)(2) 

405471(b)(1) 

405  472(b)(1)(() 

405  472(b)(1)(ii) 

405  4  72(b)(1)(iii)  

405  472(t))(l)(iv) 

405  472(b)(1)(v) _.. 

405  472(b)(1)(vt) 

405  472(b)(2) 

405  472(b)(3) 

405472(C) 

405  472(d)(1) 

40b  472(d)(2) „ 

405  472(e) 

405  472(0 

405  472(g) 

405  473(a)(1) , 

405  473(a)(2) 

405  472(a)(3) 

405  472(a)(4) 

405  472(b)(1) _.„ 

405  473(b)(2) 

405  473(b)(3) 

405473(b)(4) „„. 

405  473(b)(5) „.... 

405  470(b)(6) 

405  473(b)(7) 

405473(b)(8) 

405473(b)(9) 

405  473(b)(10) 

405  473(b)(11) 

405  472(C)(1) 

405  473(c)(2) 

406  473(c)(3) 

405  473(C)(4) 

405473(c)(5) 


.:  412  1(a) 
:  412  1(b) 
.  412  2(a| 
;  412  2(b) 
.  412  2(C) 
.  4-2  2(d) 

-  412  2(e) 

-  412  4(a) 
.^  4124(b) 
.'  4124(c) 
.i  412  4(d) 
.|  4126(a) 
.:  4126(b) 
.  412.8(a) 
.1  4128(b) 

-!  412  20(a) 

,,  412  20(b) 

^12  22(3) 

4i2  22(b| 

■  i  412  22(C) 
.;  412  23(a) 
.'  41223(b) 
.  412  23(c) 
.  412  25(8) 
.  412  27 

41229 
,  412  32 

412  23(d) 
.  412  23(6) 
,j  412.23(() 

412.23(g) 

41223(b)(8) 

412  30(a) 
I  412  30(b) 
j  412  25(b) 

412  40(81 

412  40(bl 

■  412  42(a)(2) 

4l2  42(a)(2)(i)  arid  412  42(b) 
412  42(b)(2) 
412  42(c) 

;  412  42(d) 

412.42(e) 
41242(0 
41242(g) 
412.42(«M1) 

412.44 
41245 
41246 

412  48 

41250 
412  52 
412  60(a) 
41260(b) 
412  60(c) 
412  60(d) 
41262(a) 
412  62(b) 
412.62(C) 
41262(d) 
41262(e) 
412  62(0 
41262(g) 
412  62(h) 
41262(1) 
412  620) 
412  62(K) 
412  63(a) 
412  63(bl 
412  63(C) 
412  63(d) 
412.63(e) 


Redesignation  Table  for  42  CFR  405  470 
Through  405  477— Continued 


Old  paragraph 


405  473(c)(6) - _ 412.63W 

405  473(c)(7) _ 41263(g) 

406  474(a)(1)     ;  412  70(a) 


Neix  paragraph  or  sectipn 


405  474(a)(2) 

405  474(a)(3)  .. 

405  474(a)(4) 

406  174(b)(1)  

406  474(b)(2)(0  . 
406  474(bK2)(»)  - 
406  474(b)(3»(l)  . 


412  70(b| 
412  70(c) 
412  70(d) 
412  70(a) 
412.71(b) 
412  71(c) 
412.71(d) 
412.72(a)(1) 
4l272(aM2) 
412  72(a)(3Mi) 


406  474(bM3)(i)(A) 

405  4  ^(biOXiMB) 

405  4-4(bi(3)(il(C)(1) 

40'  4'4ibl(3)(.>(C)(2) 412  72(a)(3)(ii) 

406  '17.5(b)(1)(D)  .,  412.72(a)(4) 

405 474(3)(i)(E) 1  412.72(a)(5) 

405  4  74(b)(3M«) 412  72(b) 

405  474(bl(4)  412  73(a) 


406  4  74(bM5) 
406  474(b)(6)  . 
405  474(b)(7)  . 

405  474(b)(8) 

406  474(C)(1) 
405  474(C)(2)  . 

405  474(d) 

405  475(a)(1).. 

405  475(aM2). 

406  475(b) 

406  475(C)(1).. 

405  475(C)(2), 

405  475(C)(3) 

406  476(rl(41 
405.475(d)(1). 
406.475(d)(2) 
40S.475«JH3).. 
405.47SWN4).- 
40S.479(«(S).. 
405  475(d)(6).. 

405  475(e) 

405476(a) 

405  476(b)(1).. 
405  476(b)(2).. 


405  476(bM3)(i) _.. 

405  476(b)(3)(.0  

405  476(b)(4l«(bM5) 

405  476(b)(6) 

405  476(C) 

405  476(d) 

405476(a) 

405476(0(1) 

405  476(0(2) „... 

406  476(^;,l) 

405  476(g)(1)(i)«(ii) 

405  476(g)(1)(iii) 

405  476(g)(2)(i) 

406  476(g)(2)(K) 

405  476(g)(3) 

405  476(h) 

405  476(i)(1) _ 

406  476(r)(2) 

405  476o)(1) :  412  104(a) 

405  476(j)(2) 412  104(b) 

412.110 

412.112 

412113 

412115 

41211B(a) 

412118(b) 

412  118(C) 


412  73ib) 

41273(c) 

41273(d) 

412  74(e) 

41274(a) 

412  74(b) 

41276 

41280(a) 

41280(C) 

41280(d) 

412.82(a) 

41282(b) 

412.82(C) 

412  82(d) 

412J4<a) 

412.84(b) 

412.84(C) 

412  84(d) 

41284(e) 

412.84(0 

41280(e) 

412.90 

412  92(b)(1)  an<J(b)(2l 

Rernoved  as  duplcabve 

§405  473(b)(6) 
41292(b)(4) 
41292(a) 
41292(C) 
41292(b)(3) 
41292(d) 
41292(e) 
41298 
412  94(a) 
41294(b) 
41296(a) 
412.96(b) 
412.96(0 
412S6(d) 
412  96(e) 
41296(0 
412100 
412  102(a) 
412102(b) 


405  477(a) , 

405  477(b) 

405  4  77(C) 

405  477(d)(1)«(d)(2)(i). 

405  477(d)(2)(ll) 

405  477(d)(2)(l«)  ,.._ 

406J77(d)(2l(lv) 

405  477(d)(2)(v) I  412  118(d) 

405  477(d)(2)(vi)(A) 412  118(e) 

406  477id)(2)(vi)(B) I  412  118(e) 

405  477(d)(2)(vi)(C)..... - I  412  1 18(0 

405  477(e)(1) 412  120(a) 

405  477(e)(2) 412  120(b) 

406  477(eH3) 412  120(C) 

405  477(0 - 412.125 


_L 


42  CFR  Chapter  IV  is  amended  by 
redesignating  §§  405.470  through  4i35.477 
as  a  new  Part  412  and  correcting  all 
infernal  cross  references  accordingly. 
The  undesignated  center  heading 
preceding  §§  405.470  through  405.477  is 
removed.  Newly  designated  Part  412 
reads  as  folhows: 


PART  412— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

Subpart  A— General  Provtaions 

Se.. 

412.1  Scope  of  part. 

412.2  Basis  of  payment. 

A\'ZA     Distharjjes  and  transfers. 

412  ()     Cost  rpportifig  periods  subject  to  the 

prospective  pnynient  system. 
•112  8     PuhlitHtion  ot  scriedules  for 

(ifi(T"-iinin)i  prospective  payment  rales. 

Subpart  B— Hoapttal  Servlcea  Subject  to 
and  Excluded  From  the  Proapectlve 
Payment  System 

412.20     Hospital  services  subject  to  the 
prospective  payment  system. 

412.22  Excluded  hospitals  and  hospital 
units  General  rules. 

412.23  Excluded  hospitals:  Classifications. 
412.25    Excluded  distinct  part  hospital  units; 

Common  requirements. 
412.27    Uislinct  part  psychiatric  units: 
Additional  requirements. 

412.29  Distinct  part  rehabilitation  units: 
Additional  requirements. 

412.30  Exclusion  of  new  distinct  part 
rehabilitation  units  and  expansion  of 
units  already  excluded. 

412.32    Distinct  part  akuhol/drug  units; 
Additional  requirements. 

Subpart  C — Conditions  for  Payment  Under 
tf>e  Prospective  Payment  System 

412.40     Cieiierul  requirements 
412.42    Limitations  on  charges  to 
beneficiaries. 

412.44  Medical  review  requirements; 
Admissions  and  quality  review. 

412.45  Medical  review  requirements: 
.Admission  pattern  monitoring. 

41246     Medical  review  requirements:  DRG 

validation. 
412.48    Denial  of  payment  as  a  result  of 

admissions  and  quality  review. 
412.50    Furnishing  of  inpatient  hospital 

services  directly  or  under  arrangements. 
412.52    Reporting  and  recordkeeping 

requirements. 

Subpart  D— Basic  Methodology  for 
Determining  Federal  Prospective  Payment 
Rates 

412. bO    URG  classification  and  weighting 
factors. 

412.62  Federal  rates  for  fiscal  year  1984. 

412.63  Federal  rates  for  fiscal  years  after 
Federal  fiscal  year  1984. 

Subpart  E— Determination  of  Transition 
Period  Payment  Rates 

412.70  General  description. 

412.71  Determination  of  base-year  costs. 

412.72  Modification  of  base-year  costs. 

412.73  Determination  of  hospital-specific 
rates. 

412.74  Determination  of  transition  payment 
rates  for  new  hospitals. 

412.76    Recovery  of  excess  transition  period 
payment  amounts  resulting  from 
unlawful  claims. 
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Subpart  F— Payment  for  Outfier  Cases 

4!  J  BO    General  provisions. 

4 ii;  Hw     P.iyment  for  nxtcndfci  length  of  stay 

ciscs  (tl.iy  (iiilliors). 
41::  M     I'liyment  for  enlradrdiiinrily  hish-cosi 
r.iscs  (r.o.st  oiillicrs). 

Subpart  G— Special  Treatment  of  Certain 
Facilities 

.  41 J  MO    General  rules. 
4  i  ZK    Special  treatment:  Sole  community 

hdspjials. 
4i:;iM     Sppciiil  treatment:  Cancer  hospitals. 
4i:i  96    Special  Irpatmeni:  Referral  centers. 
412  98     Special  tredtmtni:  Ciiristian  Science 

s.matorid. 
41J  KK)    SptTiiil  trcalmenl.  Renal 

Ir.in.splcinlcUion  centers. 
412  102     Special  trealmenl:  Hospitals 

ref:lassified  as  rural. 
41:;  104     Specid!  treatment:  Hospitals  with 

hikjh  percenl,i«i'  of  F.SR1)  (iischarpps. 

Subpart  H— Payments  to  Hospitals  Under 
the  Prospective  Payment  System 

4iJ  l!ii     Tiilfil  .Vlr'iu,.irf  p,i>rnfnl. 

41 J  II J     l\i\mfnts  dcterminefi  on  a  per  ra.se 

411  t\^     Piiyments  determined  on  a 

reasonable  cost  basis. 
412.115     Additional  payments. 

412  118    Determination  of  indirect  medical 
education  costs. 

412.120     Reductions  to  total  payments. 
412.125     Effect  of  change  of  ownership  on 

payments  under  the  prospective  payment 

system. 
Authority:  Sees.  1102.  1871.  and  lH8b  of  the 
Social  Security  Act  (42  L'.S  C.  l,->02.  1395hh. 
1395ww). 

Subpart  A— General  Provisions 

§412.1     Scope  of  part. 

t,il  fa^posc 

This  part  implements  section  1886(d) 
of  the  Act  by  establishing  <i  prospective 
payment  system  for  inpatient  hospital 
services  furnished  to  Medicare 
beneficiaries  in  cost  reporting  periods 
beginning  on  or  after  October  1.  1983. 
Under  the  prospective  payment  system, 
payment  for  the  operating  costs  of 
inpatient  hospital  services  furnished  by 
hospitals  subject  to  the  system 
(generally,  short-term,  acute-care 
hospitals)  is  made  on  the  basis  of 
prospectively  determined  rates  and 
applied  on  a  per  discharge  basis. 
I'avment  for  other  costs  related  to 
inpatient  hospital  services  [capital- 
related  costs,  kidney  acquisition  cosis 
incurred  by  hospitals  with  approved 
renal  transplantation  centers,  direct 
costs  of  medical  education,  and,  for  cost 
reporting  periods  beginnir.^  on  or  after 
October  1,  1984  and  before  October  1, 
1987,  the  costs  of  qualified  nonphysician 
anesthetists'  services)  is  made  on  a 
reasonable  cost  basis.  Additional 
payments  are  made  for  outlier  cases, 
bad  debts,  and  indirect  medical 
education  costs.  Under  the  prospective 


payment  system,  a  hospital  may  keep 
the  difference  between  its  prospective 
payment  rate  and  its  operating  costs 
incurred  in  furnishing  inpatient  services, 
and  is  at  risk  for  operating  costs  that 
exceed  its  payment  rate. 

(b)  Summary  of  content. 

This  subpart  describes  the  basis  of 
payment  for  inpatient  hospital  services 
under  the  prospective  payment  system, 
and  sets  forth  the  general  basis  of  this 
system.  Subpart  B  sets  forth  the 
classifications  of  hospitals  that  are 
included  in  and  excluded  from  the 
prospective  payment  system,  and  sets 
forth  requirements  governing  the 
inclusion  or  exclusion  of  hospitals  in  the 
system  as  a  result  of  changes  in  their 
classification.  Subpart  C  sets  forth 
certain  conditions  that  must  be  met  for  a 
hospital  to  receive  payment  under  the 
prospective  payment  system.  Subpart  D 
sets  forth  the  basic  methodology  by 
v\hich  prospective  payment  rates  are 
determined.  Subpart  E  describes  the 

used  to  determine  transition  payment 
rates  during  the  first  three  years  of  the 
prospective  payment  system.  Subpart  F 
sets  forth  the  methodology  for 
determining  additional  payments  for 
outlier  cases.  Subpart  G  sets  forth  rules 
for  special  treatmrait  of  certain  facilities. 
Subpart  H  describes  the  types,  amounts, 
and  methods  of  payment  to  hospitals 
under  the  prospective  payment  system. 

§  412.2    Basis  of  payment. 

(a)  Payment  on  a  per  discharge  basis. 
Under  the  prospective  payment  system, 
hospitals  are  paid  a  predetermined 
amount  per  discharge  for  inpatient 
hospital  services  furnished  to  Medicare 
beneficiaries.  The  prospective  payment 
rate  for  each  dischj/rge  (as  defined  in 

§  412.4)  is  determined  according  to  the 
methodology  described  in  Subpart  D,  E. 
or  G  of  this  part,  as  appropriate.  An 
additional  payment  is  made,  in 
accordance  with  Subpart  F  of  this  part, 
for  cases  that  have  an  atypically  long 
length  of  stay  or  are  extraordinarily 
costly  to  treat. 

(b)  Payment  in  full. 

(1)  The  prospective  payment  amount 
paid  for  inpatient  hospital  services  is  the 
total  .Medicare  payment  for  the  inpatient 
operating  costs  (as  described  in 
paragraph  (c)  of  this  section)  incurred  in 
furnishing  services  covered  by  the 
Medicare  program.  • 

(2)  The  full  prospective  payment 
amount,  as  determined  under  Subpart  D, 
E,  or  G  of  this  part,  is  made  for  each 
stay  during  which  there  is  at  least  one 
Medicare  payable  day  of  care.  Payable 
days  of  care,  for  purposes  of  this  of 
paragraph  (b)(2),  include  the  following: 


(i)  Waiver  of  liability  days  payable 
under  §  405.330  of  this  chapter. 

(ii)  Guarantee  of  payment  days,  as 
authorized  under  §  409.68  of  this 
chapter,  for  inpatient  hospital  services 
furnished  to  an  individual  whom  the 
hospital  has  reason  to  believe  is  entitled 
to  Medicare  benefits  at  the  time  of 
admission. 

(c)  Inpatient  operating  costs.  The 
prospective  payment  system  provides  a 
payment  amount  for  inpatient  operating 
costs,  including — 

(1)  Operating  costs  for  routine 
services  (as  described  in  §  405.452(b)  of 
this  chapter),  such  as  the  costs  of  room. 
board,  and  routine  nursing  services: 

(2)  Operating  costs  for  ancillary 
services,  such  as  radiology  and 
laboratory  services  furnished  to  hospital 
inpatients; 

(3)  Special  care  unit  operating  costs 
[intensive  care  type  unit  services,  as 
described  in  §  405.452(b)  of  this 
chapter);  and 

It)  iviaipraciice  insurance  costs 
related  to  services  furnished  to 
inpatients. 

(d)  Excluded  costs.  The  following 
inpatient  hospital  costs  are  excluded 
from  the  prospective  payment  amounts 
and  paid  for  on  a  reasonable  cost  basis: 

(1)  Capital-related  costs,  and  an 
allowance  for  return  on  equity,  as 
described  in  §§  405.414  and  405.429  of 
this  chapter. 

(2)  Direct  medical  education  costs,  for 
those  approved  education  programs 
described  in  §  405.421  of  this  chapter. 

(3)  Costs  for  direct  medical  and 
surgical  services  of  physicians  in 
teaching  hospitals  exercising  the 
election  in  §  405.521  of  this  chapter. 

(4)  Kidney  acquisition  costs  incurred 
by  certified  renal  transplantation 
centers. 

(5)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  1984 
and  before  October  1. 1987,  costs  of 
qualified  nonphysician  anesthetists' 
services. 

(e)  Additional  payments  to  hospitals. 
In  addition  to  payments  based  on  the 

prospective  payment  rates,  hospitals 
will  receive  payments  for  the  following: 

(1)  Outlier  cases,  as  described  in 
Subpart  F  of  this  part. 

(2)  The  indirect  costs  of  graduate 
medical  education,  as  specified  in 
Subparts  F  and  H  of  this  part. 

(3)  Costs  excluded  from  the 
prospective  payment  rate  under 
paragraph  (d)  of  this  section,  as 
provided  in  §  412.115. 

(4)  Bad  debts  of  Medicare 
beneficiaries,  as  provided  in 
§  412.115(a). 
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(5)  ESRD  ben(>ficiHry  discharges  if 
such  discharges  are  ten  percent  or  more 
of  the  hospital's  total  Medicare 
discharges,  as  provided  in  §  412.1(14. 

§412.4    Discharges  and  transfers. 

(a)  Dischar^t^s.  A  hospital  inpatient  is 
considered  discharged  when  any  of  the 
following  occurs; 

(1)  The  patient  as  formally  released 
from  the  hospital.  (Release  of  the  patient 
to  another  hospital  as  described  in 
paragraph  (b)  of  this  section  will  not  be 
recognized  as  a  discharge  for  the 
purpose  of  determining  payment  under 
the  prospective  payment  system.) 

(2)  The  patient  dies  in  the  hospital. 

(3)  The  patient  is  transferred  to  a 
hospital  or  unit  that  is  excluded  from  the 
prospective  payment  system  under 
Subpart  B  of  this  part. 

(b)  Trans^t^rs.  Except  as  provided 
under  paragraph  (a)(3)  of  this  section,  a 
discharge  of  a  hospital  inpatient  is  not 
counted  for  purposes  of  the  prospective 
payment  system  when  the  patient  is 
transferred — 

(1)  From  one  inpatient  area  or  unit  of 
the  hospital  to  another  area  or  unit  of 
the  hospital; 

(2)  From  the  care  of  a  hospital  paid 
under  this  section  to  the  care  of  another 
such  hospital:  or 

(3)  From  the  care  of  a  hospital  paid 
under  this  section  to  the  care  of  another 
hospital — 

(i)  That  is  excluded  from  the 
prospective  payment  system  because  of 
participation  in  an  approved  statewide 
cost  control  program  or  demonstration; 
or 

(ii)  Whose  first  cost  reporting  period 
under  the  prospective  payment  system 
has  not  yet  begun. 

(c)  Payment  in  full  to  the  discharging 
hospital.  The  hospital  discharging  an 
inpatient  (under  paragraph  (a)  of  this 
section)  is  paid  in  full,  in  accordance 
with  §  412.2(b). 

(d)  Payment  to  a  hospital  transferring 
an  inpatient  to  another  hospital.  (1)  A 
hospital  that  transfers  an  inpatient 
under  the  circumstances  described  in 
paragraph  (b)(2)  or  (b)(3)  of  this  section, 
is  paid  a  per  diem  rate  for  each  day  of 
the  patient's  stay  in  that  hospital,  not  to 
exceed  the  amount  that  would  have 
been  paid  under  Subparts  D  and  E  of 
this  part  if  the  patient  had  betm 
discharged  to  another  setting.  The  per 
diem  rate  is  determined  by  dividing  the 
appropriate  prospective  payment  rate 
(as  determined  under  Subparts  D  and  E 
of  this  part)  by  the  average  length  of 
stay  for  the  specific  Diagnosis-Related 
Group  (DRG)  mto  which  the  case  falls. 

(2)  However,  if  a  discharge  is 
classified  into  DRG  .No.  385  (.Neonates, 
died  or  transferred)  or  DRG  No.  4.'3G 


(Burns,  transferred  to  another  acute  care 
facility),  the  transferring  hospital  is  paid 
in  accordance  with  §  412.2(b). 

(3)  Effective  with  discharges  occurring 
on  or  after  October  1,  1984,  a 
transferring  hospital  may  qualify  for  an 
additional  payment  for  extraordinarily 
high-cost  cases  that  meet  the  criteria  for 
cost  outliers  as  described  in  Subpart  F 
of  this  part 

§  412.6    Cost  reporting  periods  subject  to 
the  prospective  payment  system. 

(a)  Iiutiui  cost  rt^porting  period. 

(1)  Each  subject  hospital  is  paid  under 
the  prospective  payment  system  for 
inpatient  hospital  services  effective  with 
the  hospital's  first  cost  reporting  period 
beginning  on  or  after  October  1. 1983. 

(2)  The  hospital  is  paid  the  applicable 
prospective  payment  rate  for  each 
discharge  occurring  on  or  after  the  first 
day  of  its  first  cost  reporting  period 
subject  to  the  prospective  payment 
system. 

(3)  If  a  discharged  beneficiary  was 
admitted  to  the  hospital  before  the  first 
day  of  the  hospital's  first  cost  reporting 
period  subject  to  prospective  payment, 
the  reasonable  costs  of  services 
furnished  before  that  day  are 
reimbursable  under  the  cost 
reimbursement  provisions  of  Subpart  D 
of  Part  405  of  this  chapter.  For  such 
discharges,  the  amount  otherwise 
payable  under  the  applicable 
prospective  payment  rate  is  reduced  by 
the  amount  paid  on  a  reasonable  cost 
basis  for  inpatient  hospital  services 
furnished  to  that  beneficiary  during  the 
hospital  stay.  If  the  amount  reimbursed 
under  reasonable  cost  exceeds  the 
prospective  payment  amount,  the 
reduction  is  limited  to  the  prospective 
payment  amount. 

(b)  Changes  in  cost  reporting  periods. 
HCFA  will  recognize  a  change  in  a 
hospital's  cost  reporting  period  made 
after  November  30. 1982  only  if  the 
change  has  been  requested  in  writing  by 
the  hospital  and  approved  by  the 
intermediary  in  accordance  with 

§  405.453(0(3)  of  this  chapter 

§412.8    Publication  of  schedules  for 
determining  prospective  payment  rates. 

( a )  Initial  prospccti  ve  payment  rates. 
Initial  prospective  payment  rates  (for 

the  period  October  1.  1983  through 
September  30. 1984)  were  determined  in 
accordance  with  documents  published 
in  the  Federal  Register  on  September  1, 
1983  (48  FR  39838).  and  January  3,  1984 
(49  FR  324). 

(b)  Annual  publication  of  schedule  for 
determining  prospective  payment  rates. 

(1)  For  periods  beginning  after 
September  30.  1984.  HCFA  will  publish 
annual  notices  setting  forth  the 


methodolog\'  and  data  used,  including 
the  percentage  increase  factor,  to 
determine  prospective  payment  rates 
applicable  to  discharges  occurring 
during  the  Federal  fiscal  year  beginning 
on  or  after  October  1  of  that  year. 

(2)  HC2F.*\  will  propose  changes  in  the 
methods,  amounts,  and  factors  used  to 
determine  prospective  payment  rates  in 
a  Federal  Register  notice  published  for 
public  comment  not  later  than  the  June  1 
before  the  beginning  of  the  Federal 
fiscal  year  m  which  the  proposed 
changes  would  apply 

(3)  HCFA  will  publish  a  Federal 
Register  notice  setting  forth  final 
methods,  amounts,  and  factors  for 
determining  prospective  pavTnent  rates 
not  later  than  the  September  1  before 
the  Federal  fiscal  year  in  which  the 
rates  would  apply. 

(4)  If  HCFA  does  not  meet  the 
September  1  publication  date 
requirement  of  this  paragraph,  the 
prospective  payment  rates  in  effect  on 
September  1  of  the  year  in  question  will 
apply  unchanged  for  the  following 
Federal  fiscal  year. 

Subpart  B— Hospital  Services  Subject 
to  and  Excluded  From  the  Prospective 
Payment  System 

$  412.20    Hospital  services  subject  to  the 
prospective  payment  system. 

(a)  Ex(;ept  for  services  described  in 
paragraph  (b)  of  this  section,  all  co\  ered 
inpatient  hospital  services  furnished  to 
beneficiaries  during  subject  cost 
reporting  periods  are  paid  for  under  the 
prospective  payment  system. 

(b)  Inpatient  hospital  services  will  not 
be  paid  for  under  the  prospective 
payment  system  under  any  of  the 
following  circumstances: 

(1)  The  services  are  furnished  by  a 
hospital  (or  distinct  part  hospital  unit) 
explicitly  excluded  from  the  prospective 
payment  system  under  §§  412.23.  412.25. 
412.27.  412.29.  and  412.32, 

(2)  The  services  are  emergency 
services  furnished  by  a  nonparticipating 
hospital  in  accordance  with  §  405.152  of 
this  chapter. 

(3)  The  services  are  paid  for  by  an 
I IMO  or  competitive  medical  plan 
(CMP)  that  elects  not  to  have  HCFA 
make  payments  directly  to  a  hospital  for 
inpatient  hospital  serv-ices  furnished  to 
the  HMO's  or  CMP's  Medicare 
enrollees.  as  provided  in  §  417.240(d) 
and  §  417.586  of  this  chapter. 

§  412.22    Excluded  hospitals  and  hospital 
units:  General  rules. 

(aj  CrUiiio.  A  hospital  will  be 
excluded  from  the  prospective  payment 
system  if  it  meets  the  criteria  for  one  or 
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more  of  the  excluded  classifications 
described  in  §  412.23. 

(b)  Cost  reimbursement.  Except  for 
those  hospitals  specified  in  paragraph 
(c)  of  this  section,  all  excluded  hospitals 
(and  excluded  distinct  part  hospital 
units,  as  described  in  §§  412.23  throufih 
412.29  and  §  412.32)  are  reimbursed 
under  the  cost  reimbursement  rules  set 
forth  in  Subpart  D  of  Part  4()5  of  this 
chapter,  and  will  be  subject  to  the 
ceiling  on  the  rate  of  hospital  cost 
increases  described  in  §  405.4fi,T  of  this 
chapter. 

(c)  Special  payment  previsions.  The 
following  classifications  of  hospitals  are 
paid  under  special  provisions  and 
thrrcfore  are  not  generally  subject  lo  the 
cost  reimbursement  or  prospective 
payment  rules  of  this  chapter. 

n)  Veterans  Administration  hospitals. 

(-^I  Hospitals  reimbursed  understate 
c.dst  control  systems  approved  under 
I'.irt  4(X!  of  this  chapter. 

(.1)  Hospitals  reimbursed  in 
acxordance  with  dcnumstrations 
projects  authorized  under  section  402(a) 
of  Pub.  I..  90-248  (42  U.S  C.  i:i95b-l)  or 
section  222(a)  of  Pub.  I..  92-()03  (42 
H.S.C.  I395l>-1  (note)). 

(4)  Nonparticipating  hospitai.s 
furnishiny  emergency  services  tti 
Medicare  beneficiaries. 

S  412.23     Excluded  hospitals: 
Classifications. 

Hospitals  that  meet  the  requirements 
for  the  classifications  set  forth  in  this 
section  may  not  be  reimbursed  under 
the  prospective  payment  system. 

(a)  Psychiatric  hospitals.  A 
psychiatric  hospital  must — 

(1)  Be  primarily  engaged  in  providing, 
by  or  under  the  supervision  of  a 
psychiatrist,  psychiatric  services  for  the 
diagnosis  and  treatmcint  of  mentally  ill 
persons:  and 

(2)  Meet  the  cotuiitiims  oi 
participation  for  hospitals  and  special 
conditions  of  participation  for 
psychiatric  hospilals  set  forth  in  Subpart 
I  (fF'iirt  405  of  this  chapter. 

(lij  H'hahilitatinn  hospitals.  A 
rehabilitation  hospital  mu.st  meet  the 
following  requirements: 

(1)  Have  a  provider  agreement  under 
Part  489  of  this  chapter  to  participate  as 
a  hospital. 

(2)  Fxr:ept  in  the  case  of  a  newly 
partic:ipating  hospital  seeking  exclusion 
for  its  first  12-month  cost  reporting 
period,  as  described  in  paragraph  (b)(8) 
of  this  section,  show  that  (luring  its  most 
recent  12-month  cost  reporiuig  period,  it 
served  an  inpatient  population  of  whom 
at  least  75  percent  required  intensive 
rehabilitative  services  for  the  treiitmcnt 
of  one  or  more  C)f  the  following 
conditicms: 


(i)  Stroke.  | 

(ii)  Spinal  cord  injury. 

(iii)  Congenital  deformity. 

(iv)  Amputation. 

(v)  Major  multiple  trauma. 

(vi)  Fracture  of  femur  (hip  fracture). 

(vii)  Brain  injury. 

(viii)  Polyarthritis,  including 
rheumatoid  arthritis. 

(ix)  Neurological  disorders,  including 
multiple  sclerosis,  motor  neuron 
diseases,  polyneuropathy,  muscular 
dystrophy,  and  Parkinson's  disease. 

(x)  Burns. 

(3)  f  iave  in  effect  a  preadmission 
screening  procedure  under  which  each 
prospective  patient's  condition  and 
medical  history  are  reviewed  to 
determined  whether  the  patient  is  likely 
to  benefit  significantly  from  an  intensive 
inpatient  hospital  program  or 
assessment. 

(4)  Ensure  that  the  patients  receive 
close  medical  supervision  and  furnish, 
through  the  use  of  qualified  personnel, 
rehabilitation  nursing,  physical  therapy, 
and  occupational  therapy,  plus,  as 
needed,  speech  therapy,  social  or 
psychological  services,  and  orthotic  and 
prosthetic  services. 

(5)  \  lave  a  director  of  rehabilitation 
who — 

(i)  Provides  services  to  the  hospital 
and  its  inpatients  oB  a  full-time  basis: 

(ii)  Is  a  doctor  of  medicine  or 
osteopathy: 

(iii)  Is  licensed  under  Slate  law  lo 
practice  medicine  or  surgery;  and 

(iv)  Has  had,  after  co-npleting  a  one 
year  hospital  internship,  .'t  least  two 
years  of  training  orexperie.ice  in  the 
medical-management  of  inpatients 
requiring  rehabilitation  services, 

(6)  Have  plan  of  treatment  for  each 
inpatient  that  is  established,  reviewed 
and  revified  as  needed  by  a  physician  in 
consultation  with  other  professional 
personnel  who  provide  services  to  the 
patient. 

(7)  Use  a  coordinated 
multidisciplinary  team  approach  in  the 
rehabilitation  of  each  inpatient,  as 
documented  by  periodic  clinical  entries 
made  in  the  patient's  medical  record  to 
note  the  patient's  stetus  in  relationship 
to  goal  attainment,  and  that  team 
conferences  are  held  at  least  every  two 
weeks  to  determine  the  appropriateness 
of  treatment. 

(8)  A  hospital  that  seeks  exclusion  as 
a  rehabilitation  hospital  for  the  first  full 
12-month  cost  reporting  period  that 
occurs  after  it  becomes  a  Medicare 
participating  hospital  may  provide  a 
written  certification  that  the  inpatient 
population  it  intends  to  serve  meets  the 
requirements  of  paragraph  (b)(2)  of  this 
section,  instead  of  showing  that  it  has 
treated  such  a  population  during  its 


most  recent  12-monlh  cost  reporting 
period. 

(c)  Alcohol/drug  hospitals.  An 
alcohol/drug  hospital  will  be  excluded 
from  the  prospective  payment  system 
until  October  1,  1985.  if  it  meets  the 
following  requirements: 

(1)  Treats  only  patients  Whose 
admission  to  the  hospital  is  required  for 
diagnosis  or  treatment  of  alcohol  or  drug 
dependence,  or  both. 

(2)  Provides  treatment  using  a 
multidisciplinary  team  consisting  of  at 
least — 

(i)  A  doctor  of  medicine  or  osteopathy; 

(ii)  A  registered  nurse; 

(iii)  A  certified  alcohol/drug 
counselor;  and 

(iv)  To  the  extent  deemed  necessary 
by  the  program  director,  other  qualified 
health  professionals  (for  example. 
clinical  psychologists  or  social  workers). 

(3)  Ensures  that  each  inpatient  is 
admitted  on  the  authority  of.  and  his  or 
her  care  is  under  the  direction  of.  a 
doctor  of  medicine  or  osteopathy  who  is 
a  member  of  the  hospital's  medical  staff. 

(4)  Has  a  program  director  to  whom 
the  governing  body  of  the  hospital  has 
delegated  responsibility  for  maintaining 
proper  standards  and  assuring  quality 
medical  care.  The  director  must  be  a 
doctor  of  medicine  or  osteopathy  who 
has  one  year  of  post-medical  school 
education,  or  equivalent  clinical 
experience,  in  the  alcohol/drug  field. 
including  at  least  six  months  of 
education  or  experience  in  an  alcohol/ 
drug  treatment  inpatient  program. 

(5)  Has  a  full-time  director  of  nursing 
services  who  is  a  registered  nurse  with  a 
master's  degree  in  psychiatric  or  mental 
health  nursing,  or  its  equivalent,  from  a 
school  of  nursing  accredited  by  the 
National  League  for  Nursing  or  with 
equivalent  experience  in  alcohol/drug 
treatment. 

(6)  Has  a  written  treatment  plan  for 
each  inpatient  that  is  established. 
reviewed,  and  revised  as  needed  by  the 
multidisciplinary  team.  The  plan  must 
include  a  medical  assessment  and  a 
social/psychological  assessment,  a 
record  of  progress  during  the  course  of 
treatment,  and  a  plan  of  treatment  upon 
discharge. 

(7)  Involves  inpatients  in  individual, 
group,  and  family  educational  or  therapy 
programs  and  other  medical  or 
pisychological  approaches  designed  to 
treat  the  psychological  and  physical 
aspects  of  alcohol/drug  dependence  and 
to  motivate  them  to  use  suitable 
community  support  and  facilities  for 
long-range  rehabilitation. 

(8)  Coordinates  its  program  with 
appropriate  alcohol/drug  abuse 
programs  of  other  organizations 
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operating  in  the  vicinity  such  as 
community  mental  health  centers  and 
Veterans  Administration  hospitals, 
voluntary  programs  such  as  halfway 
houses,  recovery  homes  and  the 
Salvation  Army,  and  with  self-help 
groups  such  as  Alcoholics  Anonymous, 
Al-Anon  and  Alateen. 

(d)  Children's  hospitals.  A  children's 
hospital  must — 

(1)  Have  a  provider  agreement  under 
Part  489  of  this  chapter  to  participate  as 
a  hospital;  and 

(2)  Be  engaged  in  furnishing  services 
to  inpatients  who  are  predominantly 
individuals  under  the  age  of  18. 

(e)  Long-term  care  hospitals.  A  long- 
term  care  hospital  must — 

(1)  Have  a  provider  agreement  under 
Part  489  of  this  chapter  to  participate  as 
a  hospital;  and 

(2)  Have  an  average  length  of 
inpatient  stay  greater  than  25  days — 

(i)  As  computed  by  dividing  the 
number  of  total  inpatient  days  (less 
leave  or  pass  days)  by  the  number  of 
total  discharges  for  the  hospital's  most 
recent  complete  cost  reporting  period;  or 

(ii)  If  a  change  in  the  hospitdl's 
average  length  of  stay  is  indicated,  as 
computed  by  the  same  method  for  the 
immediately  preceding  six-month 
period. 

(f)  Hospitals  outside  the  50  States  or 
the  District  of  Columbia.  A  hospital  is 
excluded  from  the  prospective  payment 
system  if  it  is  not  located  in  one  of  the 
fifty  States  or  the  District  of  Columbia. 

(g)  Hospitals  reimbursed  under 
special  arrangements.  A  hospital  must 
be  excluded  from  prospective  payment 
for  inpatient  hospital  services  if  it  is 
reimbursed  under  special  arrangement 
as  provided  in  §  412. 22(c). 

§412.25    Exdudad  dlstmcl  part  hospital 
units:  Common  requlremants. 

(a)  Basis  for  exclusion. 

In  order  to  be  excluded  from  the 
prospective  payment  system,  a  distinct 
part  psychiatric,  rehabilitation,  or 
alcohol/drug  unit  must  meet  the 
following  requirements: 

(1)  Be  part  of  an  institution  that  has  in 
effect  an  agreement  under  Part  489  of 
this  chapter  to  participate  as  a  hospital. 

(2)  Have  written  admission  criteria 
that  are  applied  uniformly  to  both 
Medicare  and  non-Medicare  parents. 

(3)  Have  admission  and  discharge 
records  that  are  separately  identified 
from  those  of  the  hospital  in  which  it  is 
located  and  are  readily  available. 

(4)  Have  policies  specifying  that 
necessary  clinical  information  is 
transferred  to  the  unit  when  a  patient  of 
the  hospital  is  transferred  to  the  unit. 

(5)  Meet  applicable  State  licensure 
laws. 


(6)  Have  utilization  review  standards 
applicable  for  the  type  of  care  offered  in 
the  unit. 

(7)  Have  beds  physically  separate 
from  (that  is,  not  commingled  with)  the 
hospital's  other  beds. 

(8)  Be  serviced  by  the  same  nscal 
intermediary  as  the  hospital. 

(9)  Be  treated  as  a  separate  cost 
center  for  cost  finding  and 
apportionment  purposes. 

(10)  Use  an  accounting  system  that 
properly  allocates  costs. 

(11)  Maintain  adequate  statistical 
data  to  support  the  basis  of  allocation. 

(12)  Report  its  costs  in  the  hospital's 
cost  report  covering  the  same  fiscal 
period  and  using  the  same  method  of 
apportionment  as  the  hospital. 

(b)  Changes  in  the  size  of  excluded 
units.  For  purposes  of  exclusion  from  the 
prospective  payment  system  under  this 
section,  the  number  of  beds  and  square 
footage  of  each  excluded  unit  will 
remain  the  same  throughout  each  cost 
reporting  period,  and  any  change  in  the 
number  of  beds  or  square  footage 
considered  to  be  part  of  an  excluded 
unit  may  be  made  only  at  the  start  of  a 
cost  reporting  period. 

§  412.27    Distinct  part  psycfiiatric  units; 
Additional  requirements. 

In  order  to  be  excluded  from  the 
prospective  payment  system,  a  distinct 
part  psychiatric  unit  must  meet  the 
following  requirements; 

(a)  Admit  only  patients  whose 
admission  to  the  unit  is  required  for 
active  treatment,  of  an  intensity  that  can 
be  provided  app'opriately  only  in  an 
inpatient  hospital  setting,  of  a 
psychiatric  principal  diagnosis  that  is 
listed  in  the  Third  Edition  of  the 
American  Psychiatric  Association's 
Diagnostic  and  Statistical  Manual,  or  in 
Chapter  Five  ("Mental  Disorders")  of  the 
International  Classification  of  Diseases, 
Ninth  Revision,  Clinical  Modification. 

(b)  Furnish,  through  the  use  of 
qualified  personnel,  psychological 
services,  social  work  services, 
psychiatric  nursing,  ocupational  therapy, 
and  recreational  therapy. 

(c)  .Maintain  medical  records  that 
permit  determination  of  the  degree  and 
intensity  of  the  treatment  provided  to 
individuals  who  are  furnished  services 
in  the  unit,  and  that  meet  the  following 
requirements; 

(1)  Development  of  assessment/ 
diagnostic  data.  Medical  records  must 
stress  the  psychiatric  components  of  the 
record,  including  history  of  findings  and 
treatment  provided  for  the  psychiatric 
condition  for  which  the  inpatient  is 
treated  in  the  unit. 

(i)  The  identification  data  must 
include  the  inpatient's  legal  status. 


(ii)  A  provisional  or  admitting 
diagnosis  must  be  made  on  every 
inpatient  at  the  time  of  admission,  and 
must  include  the  diagnoses  of 
intercurrent  diseases  as  well  as  the 
psychiatric  diagnoses. 

(iii)  The  reasons  for  admission  must 
he  clearly  documented  as  stated  by  the 
inpatient  or  others  significantly 
involved,  or  both. 

(iv)  The  social  service  records, 
including  reports  of  interviews  with 
inpatients,  family  members,  and  others 
must  provide  an  assessment  of  home 
plans  and  family  attitudes,  and 
community  resource  contacts  as  well  as 
a  social  history. 

(v)  When  indicated,  a  complete 
neurological  examination  must  be 
recorded  at  the  time  of  the  admission 
physical  examination. 

(2)  Psychiatric  evaluation.  Each 
inpatient  must  receive  a  psychiatric 
evaluation  that  must — 

(i)  Be  comj  eted  within  60  hours  of 
admission; 

(ii)  Include  a  medical  history; 

(iii)  Contain  a  record  of  mental  status; 

(iv)  Note  the  onset  of  illness  and  the 
circumstances  leading  to  admission; 

(v)  Describe  attitudes  and  behavior: 

(vi)  Estimate  intellectual  functioning, 
memory  functioning,  and  orientation: 
and 

(vii)  Include  an  inventory  of  the 
inpatient's  assets  in  descriptive,  not 
interpretative  fashion. 

(3)  Treatment  plan. 

(i)  Each  inpatient  must  have  an 
individual  comprehensive  treptment 
plan  that  must  be  based  on  an  inventory 
of  the  inpatient's  strengths  and 
disabilities.  The  written  plan  must 
include  a  substantiated  diagnosis;  short- 
term  and  long-term  goals;  the  specific 
treatment  modalities  utilized;  the 
responsibilities  of  each  member  of  the 
treatment  team;  and  adequate 
documentation  to  lustify  the  diagnosis 
and  the  treatment  and  rehabilitation 
activities  earned  out;  and 

(li)  The  treatment  received  bv  the 
inpatient  must  be  documented  in  such  a 
way  as  to  assure  that  all  active 
therapeutic  efforts  are  included. 

(4)  Recording  progress.  Progress  notes 
must  be  recorded  by  the  doctor  of 
medicine  or  osteopathy  responsible  for 
the  care  of  the  inpatient,  a  nurse,  social 
worker  and.  when  appropriate,  others 
significantly  involved  in  active 
treatment  modalities.  The  frequency  of 
progress  notes  is  determined  by  the 
condition  of  the  inpatient  but  must  be 
recorded  at  least  weekly  for  the  firs!  two 
months  and  at  least  once  a  month 
thereafter  and  must  contain 
reccmmcnddtions  for  revisions  in  the 
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trt'dlment  plan  as  indicated  as  well  as 
precise  assessment  of  the  inpatient's 
progress  in  accordance  with  the  original 
or  revised  treatment  plan. 

(5)  Discharge  planning  and  dischan;o 
summary.  The  record  of  each  patient 
who  has  been  discharged  must  have  a 
discharge  summary  that  includes  a 
recapitulation  of  the  inpatients 
hospitalization  in  the  unit  and 
recommendations  from  appropriate 
services  concerning  follow-up  or 
aftercare  as  well  as  a  brief  summary  of 
the  patient's  condition  on  discharge. 

(d)  Meet  special  staff  requirements  in 
that  the  unit  must  have  adequate 
numbers  of  qualified  professional  and 
supportive  staff  to  evaluate  inpatients, 
form.ulate  written,  individualized, 
c;omprehensive  treatment  plans,  provide 
active  treatment  measures  and  engage 
in  discharge  planning,  as  follows: 

(1)  f'tTsunnf'!.  The  unit  must  employ  or 
undert.ike  to  provide  adequate  numbers 
of  qualified  professional,  technical,  and 
consultative  personnel  to — 

(i)  F.valuute  inpatients; 

(ii)  Formulate  written,  individualized, 
comprehensive  treatment  plans; 

(in)  Provide  active  treatment 
measures;  and 

(iv)  Engage  in  discharge  planning. 

(2)  Director  of  inpativnt  psychiatric 
services:  medical  staff.  Inpatient 
psychiatric  services  must  be  under  the 
supervision  of  a  clinical  director,  service 
chief,  or  equivalent  who  is  qualified  to 
provide  the  leadership  required  for  an 
intensive  treatment  program.  The 
number  and  qualifications  of  doctors  of 
medicine  and  osteopathy  must  be 
adequate  to  provide  essential 
psychiatric  services. 

(i)  The  clinical  director,  service  chief. 
or  equivalent  must  meet  the  training  and 
experience  requirements  for 
examination  by  the  American  Board  of 
Psychiatry  and  Neurology  or  the 
American  Osteopathic  Board  of 
Neurology  and  Psychiatry. 

(ii)  The  director  must  monitor  and 
evaluate  the  quality  and 
appropriateness  of  ser\  ices  and 
treatment  provided  by  the  medical  staff. 

(3)  Xursing  services.  The  unit  must 
have  a  qualified  director  of  psychiatric 
nursing  services.  In  addition  to  the 
director  of  nursing,  there  must  be 
adequate  numbers  of  registered  nurses, 
licensed  practical  nurses,  and  mental 
health  workers  to  provide  nursing  care 
necessary  under  each  inpatient's  active 
treatment  program  and  to  maintain 
progress  notes  on  each  inpatient. 

(i)  The  director  of  psychiatric  nursing 
services  must  be  a  registered  nurse  who 
has  a  master's  degree  in  p.sychiatric  or 
mental  health  nursing,  or  its  equivalent. 
from  a  school  of  nursing  accredited  by 


the  National  League  for  Nursing,  or  be 
qualified  by  education  and  experience 
in  the  care  of  the  mentally  ill.  The 
director  must  demonstrate  competence 
to  participate  in  interdisciplinary 
formulation  of  individual  treatment 
plans;  to  give  skilled  nursing  care  and 
therapy;  and  to  direct,  monitor,  and 
evaluate  the  nursing  care  furnished. 

(ii)  The  staffing  pattern  must  ensure 
the  availability  of  a  registered  nurse  24 
hours  each  day.  There  must  be  adequate 
numbers  of  registered  nurses,  licensed 
practical  nurses,  and  mental  health 
workers  to  provide  the  nursing  care 
necessary  under  each  inpatient's  active 
treatment  program. 

(4)  Psychological  services.  The  unit 
must  provide  or  have  available 
psychological  services  to  meet  the  needs 
of  the  inpatients.  The  services  must  be 
furnished  in  accordance  with  acceptable 
standards  of  practice,  service  objectives, 
and  established  policies  and  procedures. 

(5)  Social  services.  There  must  be  a 
director  of  social  services  who  monitors 
and  evaluates  the  quality  and 
appropriafeness  of  social  services 
furnished.  The  services  must  be 
furnished  in  accordance  with  accepted 
standards  of  practice  and  established 
policies  and  procedures.  Social  service 
staff  responsibilities  must  include,  but 
are  not  limited  to.  participating  in 
discharge  planni.ng,  arranging  for  follow- 
up  care,  and  developing  mechanisms  for 
exchange  of  appropriate  information 
with  sources  outside  the  hospital. 

(6)  Therapeutic  activities.  The  unit 
must  provide  a  thwapeutic  activities 
program. 

(i)  The  program  must  be  appropriate 
to  the  needs  and  interests  of  inpatients 
and  be  directed  toward  restoring  and 
maintaining  optimal  levels  of  physical 
and  psychosocial  functioning. 

(ii)  The  number  of  qualified  therapists, 
support  personnel,  and  consultants  must 
be  adequate  to  provide  comprehensive 
therapeutic  activities  consistent  with 
each  inpatient's  active  treatment 
program. 

§412.29    Distinct  part  rehabilitation  units: 
Additional  requirements. 

In  order  to  be  excluded  from  the 
prospective  payment  system,  a  distinct 
part  rehabilitation  unit  must  meet  the 
following  requirements; 

(a)  F.xcept  as  provided  in  §  412.30, 
have  treated,  during  its  most  recent  12- 
month  cost  reporting  period,  an 
inpatient  population  of  which  at  least  75 
percent  required  intensive  rehabilitative 
services  for  the  treatment  of  one  or  more 
of  the  conditions  listed  in  §  412.23(b)(2). 

(b)  Have  in  effect  a  preadmission 
screening  procedure  under  which  each 
prospective  patient's  condition  and 


medical  historj'  are  reviewed  to 
determine  whether  the  patient  is  likely 
to  benefit  significantly  from  an  intensive 
inpatient  program  or  assessment. 

(c)  Ensure  that  the  patients  receive 
close  medical  supervision  and  furnish, 
through  the  use  of  qualified  personnel, 
rehabilitation  nursing,  physical  therapy, 
and  occupational  therapy,  plus,  as 
needed,  speech  therapy,  social  services 
or  psychological  services,  and  orthotic 
and  prosthetic  services. 

(d)  I  lave  a  plan  of  treatment  for  each 
inpatient  that  is  established,  reviewed, 
and  revised  as  needed  by  a  physician  in 
consultation  with  other  professional 
personnel  who  provide  services  to  the 
patient. 

(e)  Use  a  coordinated 
multidisciplinary  team  approach  in  the 
rehabilitation  of  each  inpatient,  as 
documented  by  periodic  clinical  entries 
made  in  the  patient's  medical  record  to 
note  the  patient's  status  in  relationship 
to  goal  attainment,  and  that  team 
conferences  are  held  at  least  every  two 
weeks  to  determine  the  appropriateness 
of  treatment. 

(f)  Have  a  director  of  rehabilitation 
who — 

(1)  Provides  services  to  the  unit  and  to 
its  inpatients  for  at  least  20  hours  per 
week; 

(2)  Is  a  doctor  of  medicine  or 
osteopathy; 

(3)  Is  licensed  under  State  law  to 
practice  medicine  or  surgery;  and 

(4)  Has  had.  after  completing  a  one- 
year  hospital  internship,  at  least  two 
years  of  training  or  experience  in  the 
medical  management  of  inpatients 
requiring  rehabilitation  services. 

§  412.30    Exclusion  of  new  distinct  pari 
rehabilitation  units  and  expansion  of  units 
already  excluded. 

(a)  New  units.  If  a  hospital  has  not 
previously  sought  exclusion  for  any 
rehabilitation  unit,  and  has  obtained 
approval  for  added  bed  capacity  under 
State  licensure  and  under  its  Medicare 
certification,  it  may  identify  the  new 
beds  as  a  new  rehabilitation  unit  for  the 
first  full  12-month  cost  reporting  period 
during  which  the  beds  are  used  to 
furnish  inpatient  care.  A  unit  that  is 
comprised  of  some  beds  that  were 
previously  licensed  and  certified,  and 
some  new  beds,  will  be  recognized  as  a 
new  rehabilitation  unit  only  if  the 
majority  of  beds  are  new.  For  the  first 
cost  reporting  period  in  which  a  hospital 
seeks  exclusion  of  a  new  rehabilitation 
unit,  the  hospital  may  provide  a  written 
certification  that  the  inpatient 
population  it  intends  the  unit  to  serve 
meets  the  requirements  of  §  412.23(b)(2) 
instead  of  showing  that  it  has  treated 
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such  a  population  during  its  most  recent 
12-month  cost  reporting  period. 

(b)  Expansion  of  excluded  umts.  If  a 
hospital  that  has  an  excluded 
rehabilitation  unit  has  obtained 
approval  for  added  bed  capacity,  under 
State  licensure  and  under  its  Medicare 
certification,  and  seeks  to  add  the  new 
beds  to  its  existing  excluded  unit  for  the 
first  full  12-month  cost  reporting  period 
during  which  the  new  beds  are  used  to 
furnish  inpatient  care,  the  hospital  may 
provide  a  written  certification  that  the 
inpatient  population  that  the  new  beds 
are  intended  to  serve  meets  the 
requirements  of  §  412.23(b)(2)  instead  of 
showing  that  those  beds  were  used  to 
treat  such  a  population  dnring  the  unit's 
most  recent  12-month  cost  reporting 
period. 

§  412.32    Distinct  pari  alcohol/drug  untts: 
Additional  requirements. 

In  order  to  be  excluded  from  the 
prospective  payment  system  until 
October  1, 1985,  a  distinct  part  alcohol/ 
drug  unit  must  meet  the  following 
requirements: 

(a)  Treat  only  patients  whose 
admission  to  the  unit  is  required  for 
diagnosis  or  treatment  of  alcohol  or  drug 
dependence,  or  both. 

(b)  Provide  treatment  using  a 
multidisciplinary  team  consisting  of  at 
least — 

(1)  A  doctor  of  medicine  or 
osteopathy: 

(2)  A  registered  nurse: 

(3)  A  certified  alcohol/drug  counselor, 
and 

(4)  To  the  extent  deemed  necessary  by 
the  unit  director,  other  qualified  health 
professionals  (for  example,  clinical 
psychologists  or  social  workers). 

(c)  Ensure  that  each  inpatient  is 
admitted  on  the  authority  of.  and  his  or 
her  care  is  under  the  direction  of.  a 
doctor  of  medicine  or  osteopathy  who  is 
a  member  of  the  unit's  medical  staff. 

(d)  Have  a  director  to  whom  the 
governing  body  of  the  hospital  has 
delegated  responsibility  for  maintaining 
proper  standards  and  assuring  quality 
medical  care.  The  director  must  be  a 
doctor  of  medicine  or  osteopathy  who 
has  one  year  of  post-medical  school 
education,  or  equivalent  clinical 
experience,  in  the  alcohol/drug  field, 
including  at  least  six  months  of 
education  or  experience  in  an  alcohol/ 
drug  treatment  inpatient  unit. 

(e)  Have  a  full-time  director  of  nursing 
services  who  is  a  registered  nurse  with  a 
master's  degree  in  psychiatric  or  mental 
health  nursing,  or  its  equivalent,  from  a 
school  of  nursing  accredited  by  the 
National  League  for  Nursing,  or  with 
equivalent  experience  in  alcohol/drug 
treatment. 


(f)  Have  a  written  treatment  plan  for 
each  inpatient  that  is  established, 
reviewed,  and  revised  as  needed  by  the 
multidisciplinary  team.  The  plan  must 
include  a  medical  assessment  and  a 
social/psychological  assessment,  a 
record  of  progress  during  the  course  of 
treatment,  and  a  plan  of  treatment  upon 
discharge. 

(g)  Involve  inpatients  in  individual, 
group,  and  family  educational  or  therapy 
programs  and  other  medical  or 
psychological  approaches  designed  to 
treat  the  psychological  and  physical 
aspects  of  alcohol/drug  dependence  and 
to  motivate  them  to  use  suitable 
community  support  and  facilities  for 
long-range  rehabilitation. 

(h)  Coordinate  its  program  with 
appropriate  alcnho!; drug  abuse 
programs  of  other  organizations 
operating  in  the  vicinr.y  such  as 
community  mental  health  centers  and 
Veterans  Administration  hospitals, 
voluntary  programs  such  as  halfway 
houses,  recoven,'  homes  and  the 
Salvation  Army,  and  with  self-help 
groups  such  as  Alcoholics  Anonymous, 
Al-.^^on  and  Alateen. 

Subpart  C — Conditions  for  Payment 
Under  the  Prospective  Payment 
System 

§  412.40    General  requirements. 

(a)  A  hospital  must  meet  the 
conditions  of  this  subpart  to  receive 
payment  under  the  prospective  payment 
system  for  inpatient  hospital  services 
furnished  to  .Medicare  beneficiaries, 

(b)  If  a  hospital  fails  to  comply  fully 
with  these  conditions  with  respect  to 
inpatient  hospital  services  furnished  to 
one  or  more  Medicare  beneficiaries, 
HCFA  may,  as  appropriate — 

(1)  Withhold  Medicare  payment  fin 
full  or  m  part)  to  the  hospital  until  the 
hospital  provides  adequate  assurances 
of  compliance:  or 

(2)  Terminate  the  hospital's  provider 
agreement. 

§412.42    Limitations  on  charges  to 
beneficiaries. 

(a)  Prohibited  charges.  A  hospital 
may  not  charge  a  beneficiary  for  any 
services  for  which  payment  is  made  by 
Medicare,  even  if  the  hospital's  costs  of 
furnishing  services  to  that  beneficiary 
are  greater  than  the  amount  the  hospital 
is  paid  under  the  prospective  payment 
system, 

(b)  Permitted  charges — stay  covered. 
A  hospital  receiving  payment  under  the 
prospective  payment  system  for  a 
covered  hospital  stay  (that  is,  a  stay  that 
includes  at  least  one  covered  day)  may 
charge  the  Medicare  beneficiarj'  or  other 
person  only  for  the  following: 


(1)  The  applicable  deductible  and 
coinsurance  amounts  under  §§  409.82. 
409.83.  and  409.87  of  this  chapter. 

(2)  .Noncovered  items  and  services, 
furnished  at  any  time  during  a  covered 
stay,  unless  they  are  excluded  from 
coverage  only  on  the  basis  of  the 
following: 

(i)  The  exclusion  of  custodial  care 
under  §  405.310(g)  of  this  chapter  (see 
paragraph  (c)  of  this  section  for  when 
charges  may  be  made  for  custodial 
care). 

(ii)  The  exclusion  of  medically 
unnecessary  items  and  services  under 
§  405.310(k)  of  this  chapter  (see 
paragraphs  (c)  and  (d)  of  this  section  for 
when  charges  may  be  made  for 
medically  unnecessair  items  and 
services). 

(iii)  The  exclusion  under  §  405.310(m) 
of  this  chapter  of  nonphysician  services 
furnished  to  hospital  inpatients  by  other 
than  the  hospital  or  a  provider  or 
supplier  under  arrangements  made  by 
the  hospital. 

(iv)  The  exclusion  of  items  and 
services  furnished  when  the  patient  is 
not  entitled  to  Medicare  Pan  A  benefits 
under  Subpart  A  of  Pan  406  of  this 
chapter  (see  paragraph  (e)  of  this  section 
for  when  charges  may  be  made  for  items 
and  ser\ices  furnished  when  the  patient 
is  not  entitled  to  benefits). 

(v)  The  exclusion  of  items  and 
services  furnished  after  Medicare  Part  A 
benefits  are  exhausted  under  §  409.61  of 
this  chapter  (see  paragraph  (e)  of  this 
section  for  when  charges  may  be  made 
for  items  and  services  furnished  after 
benefits  are  exhausted). 

(c)  Custodial  care  and  medically 
unnecessary  inpatient  hospital  care.  A 
hospital  may  charge  a  beneficiary  for 
services  excluded  from  coverage  on  the 
basis  of  §  405.310(g)  of  this  chapter 
(custodial  care)  or  §  405.310(k)  of  this 
chapter  (medically  unnecessary 
services)  and  furnished  by  the  hospital 
after  all  of  the  following  conditions  have 
been  met: 

(1)  The  hospital  (acting  directly  or 
through  its  utilization  review  committee) 
determines  that  the  beneficiary  no 
longer  requires  inpatient  hospital  care. 
(The  phrase  "inpatient  hospital  care" 
includes  cases  where  a  beneficiary 
needs  a  S.N'F  level  of  care,  but,  under 
Medicare  criteria,  a  S.\F-level  bed  is  not 
available.  This  also  means  that  a 
hospital  may  find  that  a  patient  awaitiig 
S.\F  placement  no  longer  requires 
inpatient  hospital  care  because  either  a 
SNF-lcvel  bed  has  become  available  or 
the  patient  no  longer  requires  S.\'F-]evel 
care.) 

(2)  The  attending  physician  agrees 
with  the  hospital's  determination  in 
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writing  (for  example,  by  issuing  a 
written  discharge  order).  If  the  hospital 
believes  that  the  beneficiary  does  not 
l-equire  inpatient  hospital  care  but  is 
unable  to  obtain  the  agreement  of  the 
physician,  it  may  request  an  immediate 
review  of  the  case  by  the  medical 
review  entity  (that  is,  a  PSRO,  PRO  or 
intermediary).  Concurrence  by  the 
medical  review  entity  in  the  hospital's 
determination  will  serve  in  lieu  of  the 
physician's  agreement. 

(3)  The  hospital  (acting  directly  or 
through  its  utilization  review  committee) 
notifies  the  beneficiary  (or  person  acting 
on  his  or  her  behalf)  in  writing  that — 

(i)  In  the  hospital's  opinion,  and  with 
the  attending  physician's  concurrence  or 
that  of  the  medical  review  entity,  the 
beneficiary  no  longer  requires  inpatient 
hospital  care; 

(ii)  Customary  charges  will  be  made 
for  continued  hospital  care  beyond  the 
second  day  following  the  date  of  the 
notice; 

(iii)  The  medical  review  entity  will 
make  a  formal  determination  on  the 
validity  of  the  hospital's  finding  if  the 
beneficiary  remains  in  the  hospital  after 
he  or  she  is  liable  for  charges; 

(iv)  The  determination  of  the  medical 
review  entity  made  after  the  beneficiary 
received  the  purportedly  noncovered 
services  will  be  appealable  by  the 
hospital  or  the  beneficiary  under  the 
appeals  procedures  that  apply  to 
medical  review  entity  determinations 
affecting  Medicare  Part  A  payment;  and 

(v)  The  charges  for  continued  care 
will  be  invalid  and  refunded  if  collected 
by  the  hospital,  to  the  extent  that  a 
finding  is  made  that  the  beneficiary 
required  continued  care  beyond  the 
point  indicated  by  the  hospital. 

(4)  If  the  beneficiary  remains  in  the 
hospitiil  after  the  appropriate 
notification,  and  the  hospital,  the 
physician  who  concurred  in  the  hospital 
determination  on  which  the  notice  was 
based,  or  medical  review  entity 
subsequently  finds  that  the  beneficiary 
requires  an  acute  level  of  inpatient 
hospital  care,  the  hospital  may  not 
charge  the  beneficiary  for  continued 
care  until  the  hospital  once  again 
determines  that  the  beneficiary  no 
longer  requires  inpatient  care,  secures 
concurrence,  and  notifies  the 
beneficiary,  as  required  in  paragraphs 
(c)(1).  (c)(2),  and  (c)(3)  of  this  section. 

(d)  Medically  unnecessary  diagnostic 
and  therapeutic  services.  A  hospital 
may  charge  a  beneficiary  for  diagnostic 
procedures  and  studies,  and  therapeutic 
procedures  and  courses  of  treatment  (for 
example,  experimental  procedures)  that 
are  excluded  from  coverage  under 
§  405.310(k)  of  this  chapter  (medically 
unnecessary  items  and  services),  even 


though  the  beneficiary  requires 
continued  inpatient  hospital  care,  if 
those  services  are  furnished  after  the 
beneficiary  (or  the  person  acting  on  his 
or  her  behalf)  has  acknowledged  in 
writing  that  the  hospital  (acting  directly 
or  through  its  utilization  review 
committee  and  with  the  concurrence  of 
the  intermediary)  has  informed  him  or 
her  as  follows; 

(1)  In  the  hospital's  opinion,  which  has 
been  agreed  to  by  the  intermediary,  the 
services  to  be  furnished  are  not 
considered  reasonable  and  necessary 
under  Medicare. 

(2)  Customary  charges  will  be  made  if 
he  or  she  receives  the  services. 

(3)  The  intermediary  will  make  a 
formal  d'-'.c-rmination  on  the  validity  of 
the  hospital's  finding  if  the  beneficiary 
receives  the  services. 

(4)  The  determination  of  the 
intermediary  is  appealable  by  the 
hospital  or  the  beneficiary  under  the 
appeals  procedure  that  applies  to 
determinations  affecting  Medicare  Part 
A  payment. 

(5)  The  charges  for  the  services  will  be 
invalid  and,  to  the  extent  collected,  will 
be  refunded  by  the  hospital  if  the 
services  are  found  to  be  covered  by 
Medicare. 

(e)  Services  furnished  on  days  when 
the  individual  is  not  entitled  to 
Medicare  Part  A  benefits  or  has 
exhausted  the  available  benefits.  The 
hospital  may  charge  the  beneficiary  its 
customary  charges  for  noncovered  items 
and  services  furnished  on  outlier  days 
(as  described  in  Subpart  F  of  this  part) 
for  which  payment  is  denied  because 
the  beneficiary  is  not  entitled  to 
Medicare  Part  A  or  his  or  her  Medicare 
Part  A  benefits  are  exhausted.  (1)  If 
payment  is  considered  for  outlier  days, 
the  entire  stay  is  reviewed  and  days  up 
to  the  number  of  days  in  excess  of  the 
outlier  threshold  may  be  denied  on  the 
basis  of  nonentitlement  to  Part  A  or 
exhaustion  of  benefits,  (2)  In  applying 
this  rule,  the  latest  days  will  be  denied 
first. 

(f)  Differential  for  private  room  or 
other  luxury  services.  The  hospital  may 
charge  the  beneficiary  the  customary 
charge  differential  for  a  private  room  or 
other  luxury  service  that  is  more 
expensive  than  is  medically  required 
and  is  furnished  for  the  personal  comfort 
of  the  beneficiary  at  his  or  her  request 
(or  the  request  of  the  person  acting  on 
his  or  her  behalf]- 

(g)  Review.  (1)  The  medical  review 
entity  or  intermediary  may  review  any 
cases  in  which  the  hospital  advises  the 
beneficiary  (or  the  person  acting  on  his 
or  her  behalf)  of  the  noncoverage  of  the 
services  in  accordance  with  paragraph 
(c)(3)  or  (d)  of  this  section.  (2)  The 


hospital  must  identify  such  cases  to  the 
medical  review  entity  or  intermediary  in 
accordance  with  HCFA  instructions. 

§  412.44    Medical  review  requirements: 
Admissions  and  quality  review. 

Beginning  on  November  15, 1984,  a 
hospital  must  have  an  agreement  with  a 
Utilization  and  Quality  Control  Peer 
Review  Organization  (PRO)  to  have  the 
PRO  review,  on  an  ongoing  basis,  the 
following: 

(a)  The  appropriateness  of  the 
hospital's  admissions,  admission 
patterns,  discharges,  lengths  of  stay, 
transfers,  and  services  furnished  in 
outlier  cases. 

(b)  The  validity  of  the  hospital's 
diagnostic  and  procedural  information. 

(c)  The  completeness,  adequacy,  and 
quality  of  the  services  furnished  in  the 
hospital. 

§  4 1 2.45    Medical  review  requirements: 
Admission  pattern  monitoring. . 

HCFA  will  prepare  a  report  which 
compares  a  hospital's  discharge  rate  for 
a  quarter  with  the  same  hospital's 
discharge  rate  for  the  previous  eight 
quarters.  If  the  hospital's  discharge  rate 
increases  significantly,  the  report  is  sent 
to  the  medical  review  entity  for 
analysis. 

(a)  The  medical  review  entity  during 
the  course  of  its  analysis,  may  request 
information  or  records  from  the  hospital, 
and  may  conduct  on-site  medical  record 
review  to  determine  if  the  increased 
discharges  reflected  medically 
necessary  and  appropriate  admissions, 

(b)  If.  as  a  result  of  analysis  under 
paragraph  (a)  of  this  section,  the 
medical  review  entity  finds  a  pattern  of 
unnecessary  or  inappropriate 
admissions,  the  medical  review  entity 
will  intensify  medical  review  activities. 

§  412.46    Medical  review  requirements: 
DRG  validation. 

(a)  Physician  attestation.  The 
attending  physician  must,  shortly  before, 
at.  or  shortly  after  discharge  (but  before 
a  claim  is  submitted),  attest  to  the 
principal  diagnosis,  secondary 
diagnoses,  and  names  of  major 
procedures  performed.  The  information 
must  be  in  writing  in  the  medical  record. 
Below  the  diagnostic  and  procedural 
information,  and  on  the  same  page,  the 
following  statement  must  immediately 
precede  the  physician's  signature; 

"I  certify  that  the  narrative  descriptions  of 
the  principal  and  secondary  diagnoses  and 
the  major  procedures  performed  are  accurate 
and  complete  to  the  best  of  my  knowledge." 

(b)  Physician  acknowledgement.  In 
addition,  when  the  claim  is  submitted, 
the  hospital  must  have  on  file  a  current 
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signed  acknowledgement  from  the 
attending  physician  that  the  physician 
has  received  the  following  notice: 

"Notice  to  Physicians;  MiHiir.iirH  p.-iynii-nt 
to  hospildls  IS  based  in  part  on  ea(  h  piilient's 
principal  and  secondary  diJi^noses  and  the 
major  procedures  perfornii'd  on  the  patient, 
as  attested  to  by  the  patient's  attending 
physician  by  virtue  of  his  or  her  signature  in 
the  medical  record.  Anyone  who 
misrepresents,  falsifies,  or  conceals  essential 
information  required  for  payment  of  Federal 
funds,  may  be  subject  to  fine,  imprisonment, 
or  civil  penalty  under  applicable  Federal 
laws." 

The  acknowledgement  must  have  been 
completed  within  the  year  prior  to  the 
submission  of  the  ( laim. 

(c)  Sample  reviews.  (1)  The  medical 
review  entity  will  review,  at  least  every 
three  months,  a  random  sample  of 
discharges  foi  the  previous  three-month 
period  or  the  period  since  the  last 
review,  to  verify  that  the  diagnostic  and 
procedur.^l  coding,  used  by  the  hospital 
for  DRG  assignment,  is  substantiated  by 
the  corresponding  medical  records. 

(2)  DRG  validation  must  be  done  on 
the  basis  of  a  review  of  medical  records 
and,  at  HCK.A's  discretion,  may  take 
place  at  the  hospital  or  away  from  the 
hospital  site. 

(d)  Revision  of  coding.  (1)  If  the 
diagnostic  and  procedural  information, 
attested  to  by  the  attending  physician,  is 
found  to  be  inconsistent  with  the 
hospital's  coding  or  DRG  assignment, 
the  hospital's  coding  for  the  Medicare 
claim  will  be  appropriately  changed  and 
payments  recalculated  on  the  basis  of 
the  appropriate  DRG  assignments, 

(2)  If  the  information  attested  to  by 
the  physician  as  stipulated  under 
paragraph  (a)  of  this  section  is  found  not 
to  be  correct,  the  medical  review  entity 
will  change  the  coding  and  assign  the 
appropriate  DRG  on  the  basis  of  the 
changed  coding. 

;;  412.48     Denial  of  payment  as  a  result  of 
admissions  and  quality  review. 

(a)  If  HCFA  determines,  on  the  basis 
of  information  supplied  by  a  medical 
review  entity,  that  a  hcjspital  has 
misrepresented  admissions,  discharge, 
or  billing  information,  or  has  taken  an 
action  that  results  in  the  unnecessary 
admission  of  an  individual  entitled  to 
benefits  under  Part  A,  unnecessary 
multiple  admissions  of  an  individual,  or  . 
other  inappropriate  medical  or  other 
practices  with  respect  to  beneficiaries  or 
billing  for  services  furnished  to 
beneficiaries.  HCFA  may  as 
appropriate — 

(1)  Deny  payment  (in  whole  or  in  part) 
under  Part  A  with  respect  to  inp.itii'nt 
hospital  services  \   ovided  with  respect 
to  such  an  unnecessary  admission  or 


subsequent  readmission  of  an 
individual;  or 

(2)  Require  the  hospital  to  take  other 
corrective  action  necessary  to  prevent 
or  correct  the  inappropriate  practice, 

(b)  When  payment  with  respect  to 
admission  of  an  individual  patient  is 
denied  under  paragraph  (ajjl)  of  this 
section,  and  liability  is  not  waived  in 
accordance  with  §§  405.330  through 
405.332  of  this  chapter — 

(1)  If  the  medical  review  entity  is  a 
PRO,  notice  and  appeals  are  provided 
under  procedures  established  by  HCFA 
to  implement  the  provisions  of  section 
1155  of  the  Act,  Right  to  Hearing  and 
ludicial  Review. 

(2)  If  the  medical  review  entity  is  a 
PSRO.  assuming  review  in  accordance 
with  §  463.26(c)(1)  of  this  chapter,  notice 
and  appeals  will  be  provided  in 
accordance  with  regiil.Jtions  in  Part  473 
of  this  chapter.  Hearings  and  Appe.ds 
on  reRO  Determinations. 

(,l|  If.  m  the  absence  of  a  PRO  or 
PSRO,  a  fiscal  intermediary  acts  as  a 
medical  review  entity,  notice  and 
appeals  will  be  provided  in  accordance 
with  regulations  in  Subpart  G  of  Part  405 
of  this  chapter.  Reconsiderations  and 
Appeals  under  the  Flospital  Insurance 
Program, 

(c)  A  determination  under  paragraph 
(a)  of  this  section,  related  to  a  pattern  of 
inappropriate  admissions  and  billing 
practices  that  have  the  effect  of 
circumventing  the  prospective  payment 
system,  will  be  referred  to  the  Office  of 
the  Inspector  General  (OIG)  for  a 
determination  in  accordance  with 
section  1866(b)(2)  of  the  Act.  The 
determination  will  be  effective  in  the 
manner  provided  in  section  1866(b)(3) 
and  (4)  of  the  Act.  and  regulations  in 
Part  489  of  this  chapter,  with  respect  to 
terminations  of  agreements,  and  will 
remain  in  effect  until  the  OIG  finds  and 
gives  reasonable  notice  to  the  public 
that  the  basis  for  such  determination 
has  been  removed  and  that  there  is 
reasonable  assurance  that  it  will  not 
recur. 

(d)  Any  party  to  a  determination  made 
by  the  OIG  under  paragraph  (c)  of  this 
section,  who  is  dissatisfied  with  that 
determination,  is  entitled  to  reasonable 
notice  and  opportunity  for  a  hearing  to 
the  same  extent  as  provided  in  section 
205(b)  of  the  Act  and  to  judicial  review 
of  the  final  decision  after  hearing  as 
provided  in  section  205(g)  of  the  Act. 

(e)  The  OIG  will  promptly  notify  each 
Medicaid  agency  of  any  determination 
made  under  paragraph  (c)  of  this 
section. 


§  412.50    Furnishing  of  inpatient  hosprtal 
services  directly  or  under  arrangements. 

(a I  The  applicable  pavments  made 
under  the  prospective  payment  system, 
as  described  in  Subpart  H  of  this  part 
are  payment  in  full  for  all  inpatient 
hospital  services,  as  defined  in  |  409.10. 
of  this  chapter,  other  than  physicians' 
services  to  individual  patients 
reimbursable  on  a  reasonable  charge 
basis  (in  accordance  with  the  criteria  of 
§  405.5r)0(b)  of  this  chapter), 

(b)  Except  as  provided  in  §  489.23  of 
this  chapter,  HCFA  will  not  pay  any 
provider  or  supplier  other  than  the 
hospital  for  services  furnished  to  a 
beneficiary  who  is  an  inpatient,  except 
for  physicians'  services  reimbursable 
under  §  405  5."i0(b]  of  this  chapter. 

(c)  The  hospital  must  furnish  all 
necessary  covered  services  to  the 
beneficiary  either  directly  or  under 
arrangements  (as  defined  in  §  409.3  of 
this  chapter), 

5;  412.52     Reporting  and  recorditeeping 
requirements. 

:\\\  hospiI,jls  participating  in  the 
prospective  payment  system  must  meet 
the  recordkeeping  and  cost  reporting 
requirements  of  §§  405.406  and  405.453 
of  this  chapter. 

Subpart  D— Basic  Methodology  for 
Determining  Federal  Prospective 
Payment  Rates 

§  412.60     DRG  Classification  and  weighting 
factors. 

(a)  Diagnosis-related  groups.  HCFA 
will  establish  a  classification  of 
inpatient  hospital  discharges  by 
Diagnosis-Related  Groups  (DRGs). 

(b)  DRG  weighting  factors.  HCFA  will 
assign,  for  each  DRG,  an  appropriate 
weighting  factor  that  reflects  the 
estimated  relative  cost  of  hospital 
resources  used  with  respect  to 
discharges  classified  within  that  group 
compared  to  discharges  classified 
within  other  groups. 

(c)  Assignment  of  discharges  to  DRCs. 
HCFA  will  establish  a  methodology  for 
classifying  specific  hospital  discharges 
within  DRGs  which  ensures  that  each 
hospital  discharge  is  appropriately 
assigned  to  a  single  DRG  based  on 
essential  data  abstracted  from  the 
inpatient  hill  for  that  discharge. 

(1)  The  classification  of  a  particular 
discharge  will,  as  appropriate,  be  based 
on  the  patient's  age,  sex,  principal 
diagnosis  (that  is,  the  diagnosis 
established  after  study  to  be  chiefly 
responsible  for  causing  the  patient's 
admission  to  the  hospital),  secondary 
diagnoses,  procedures  performed,  and 
discharge  status. 
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(2)  Each  discharge  will  be  assigned  to 
only  one  DRG  (related,  except  as 
provided  m  paragraph  (c)(3)  of  this 
section,  to  the  patient's  principal 
diagnosis)  regardless  of  the  number  of 
conditions  treated  or  services  furnished 
during  the  patient's  stay. 

(3)  When  the  discharge  data 
submitted  by  a  hospital  show  a  surgical 
procedure  unrelated  to  a  patient's 
principal  diagnosis,  the  bill  will  be 
returned  to  the  hospital  for  validation 
and  reverification.  HCFA's  DRG 
classification  system  will  provide  a 
DRG.  and  an  appropriate  weighting 
factor,  for  the  group  of  cases  for  which 
the  unrelated  diagnosis  and  procedure 
are  confirmed. 

(d)  Revision  of  DRG  classification 
and  weighting  factors.  HCFA  will  adjust 
the  classifications  and  weighting  factors 
established  under  paragraphs  (a)  and  (b) 
of  this  section,  for  discharges  as 
necessary,  but  at^  minimum  for  fiscal 
year  1986  and  at  least  every  four  fiscal 
years  thereafter,  to  reflect  changes  in 
treatment  patterns,  technology,  and 
other  factors  which  may  change  the 
relative  use  of  hospital  resources. 

§  412.62    Federal  rates  for  fiscal  year  1984. 

(a)  Genera!  rule.  HCFA  will  determine 
nation.i!  adjusted  DRG  prospective 
payment  rates,  for  each  inpatient 
hospital  discharge  in  fiscal  year  1984 
involving  inpatient  hospital  services  of  a 
hospital  in  the  United  States  subject  to 
the  prospective  payment  system  under 
Subpart  B  of  this  part,  and  will 
determine  regional  adjusted  DRG 
prospective  payment  rates  for  such 
discharges  in  each  region,  for  which 
payment  may  be  made  under  Medicare 
Part  A.  Such  rates  will  be  determined 
for  hospitals  located  in  urban  or  rural 
areas  within  the  United  States  and 
within  each  such  region,  respectively,  as 
described  in  paragraphs  (b)  through  (k) 
of  this  section. 

(b)  Determining  allowable  individual 
hospital  costs.  HCFA  will  determine  the 
Medicare  allowable  operating  costs  per 
discharge  of  inpatient  hospital  services 
for  each  hospital  in  the  data  base  for  the 
most  recent  cost  reporting  period  for 
which  data  are  available. 

( c )  { Updating  for  fiscal  year  1984. 
HCFA  will  update  each  amount 
determined  under  paragraph  (b)  of  this 
section  fur  fiscal  year  1984  by — 

(1)  Updating  for  fiscal  year  1983  by  the 
estimated  average  rate  of  change  of 
hospital  costs  industry-wide  between 
the  cost  reporting  period  used  under 
paragraph  (b)  of  this  section  and  fiscal 
year  1983;  and 

(2)  Projecting  for  fiscal  year  1984  by 
the  applicable  percentage  increase  (as 


defined  in  §  405.463(c)(3)  of  this  chapter) 
for  fiscal  year  1984. 

(d)  Standardizing  amounts.  HCFA  will 
standardize  the  amount  updated  under 
paragraph  (c)  of  this  section  for  each 
hospital  by — 

(1)  Adjusting  for  area  variations  in 
case  mix  among  hospitals; 

(2)  Excluding  an  estimate  of  indirect 
medical  education  costs; 

(3)  Adjusting  for  area  variations  in 
hospital  wage  levels;  and 

(4)  Adjusting  for  the  effects  of  a  higher 
cost  of  living  for  hospitals  located  in 
Alaska  and  Hawaii. 

(e)  Computing  urban  and  rural 
averages.  HCFA  will  compute  an 
average  of  the  standardized  amounts 
determined  under  paragraph  (d)  of  this 
section  for  urban  and  rural  hospitals  in 
the  United  Slates  and  for  urban  and 
rural  hospitals  in  each  region. 

(f)  Geographic  classifications.  (1)  For 
purposes  of  paragraph  (e)  of  this  section, 
the  following  definitions  apply: 

(i)  The  term  "region"  means  one  of  the 
nine  census  divisions,  comprising  the 
fifty  States  and  the  District  of  Columbia, 
established  by  the  Bureau  of  the  Census 
for  statistical  and  reporting  purposes. 

(ii)  The  term  "urban  area"  means — 

(A)  A  Metropolitan  Statistical  Area 
(MSA)  or  New  England  County 
Metropolitan  Area  (NECMA),  as  defined 
by  the  Executive  Office  of  Management 
and  Budget;  or 

(B)  The  following  New  England 
counties,  which  are  deemed  to  be  urban 
areas  under  section  601(g)  of  the  Social 
Security  Amendments  of  1983  (Pub.  L 
98-21,  42  U.S.C.  1395WW  (note)): 
Litchfield  County.  Connecticut;  York 
County,  Maine;  Sagadahoc  County, 
Maine;  Merrimack  County,  New 
Hampshire;  and  .Newport  County,  Rhode 
Island. 

(iii)  The  term  "rural  area"  means  any 
area  outside  an  urban  area. 

(iv)  The  phrase  "hospital  reclassified 
as  rural "  means  a  hospital  located  in  a 
county  that  was  part  of  an  MSA  or 
NECMA,  as  defined  by  the  Executive 
Office  of  Management  and  Budget,  but 
is  not  part  of  an  MSA  or  NECMA  as  a 
result  of  an  Executive  Office  of 
Management  and  Budget  redesignation 
occurring  after  April  20, 1983. 

(2)  For  hospitals  within  an  MSA  or 
NECMA  that  crosses  census  division 
boundaries,  the  following  provisions 
apply: 

(i)  The  MSA  or  NECMA  is  deemed  to 
belong  to  the  census  division  in  which 
most  of  the  hospitals  within  the  MSA  or 
NECMA  are  located. 

(ii)  If  a  hospital  would  receive  a  lower 
Federal  rate  because  most  of  the 
hospitals  are  located  in  a  census 
division  with  a  lower  Federal  rate  than 


the  rate  applicable  to  the  census 
division  in  which  the  hospital  is  located, 
the  payment  rate  will  not  be  reductid  for 
the  hospital's  cost  reporting  period 
beginning  before  October  1, 1984. 

(iii)  If  an  equal  number  of  hospitals 
witRin  the  MSA  or  NECMA  are  located 
in  each  census  division,  such  hospitals 
are  deemed  to  be  in  the  census  division 
with  the  higher  Federal  rate. 

(g)  Adjusting  the  average 
standardized  amounts.  HCFA  adjusts 
each  of  the  average  standardized 
amounts  determined  under  paragraphs 
(c),  (d),  and  (e)  of  this  section  by  factors 
representing  HCFA's  estimates  of  the 
following: 

(1)  The  amount  of  payment  that  would 
have  been  made  under  Medicare  Part  B 
for  nonphysician  services  to  hospital 
inpatients  during  the  first  cost  reporting 
period  subject  to  prospective  payment 
were  it  not  for  the  fact  that  such 
services  must  be  furnished  either 
directly  by  hospitals  or  under 
arrangementF  in  order  for  any  Medicare 
payment  to  be  made  after  September  30, 

1983  (the  effective  date  of  §  405.310(m) 
of  this  chapter). 

(2)  The  amount  of  FICA  taxes  that 
would  be  incurred  during  the  first  cost 
reporting  period  subject  to  the 
prospective  payment  system,  by 
hospitals  that  had  not  incurred  such 
taxes  for  any  or  all  of  their  employees 
during  the  base  period  described  in 
paragraph  (c)  of  this  section. 

(h)  Reducing  for  value  of  outlier 
payments.  HCFA  reduces  each  of  the 
adjusted  average  standardized  amounts 
determined  under  paragraphs  (c) 
through  (g)  of  this  section  by  a 
proportion  equal  to  the  proportion 
(estimated  by  HCFA)  of  the  total 
amount  of  payments  based  on  DRG 
prospective  payment  rates  that  are 
additional  payments  for  outlier  cases 
under  Subpart  F  of  this  part. 

(i)  Maintaining  budget  neutrality.  (1) 
HCFA  adjusts  each  of  the  reduced 
standardized  amounts  determined  under 
paragraphs  (c)  through  (h)  of  this  section 
as  required  for  fiscal  year  1984  so  that 
the  estimated  amount  of  aggregate 
payments  made,  excluding  the  hospital 
specific  portion  (that  is.  the  total  of  the 
Federal  portion  of  transition  payments, 
plus  any  adjustments  and  special 
treatment  of  certain  classes  of  hospitals 
for  Federal  fiscal  year  1984)  is  not 
greater  or  less  than  25  percent  of  the 
payment  amounts  that  would  have  been 
payable  for  the  inpatient  operating  costs 
for  those  same  hospitals  for  fiscal  year 

1984  under  the  Social  Security  Act  as  in 
effect  on  April  19,  1983. 

(2)  The  aggregate  payments 
considered  under  this  paragraph 
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exclude  payments  for  per  case  review 
by  a  utilization  and  quality  control  peer 
review  organization,  as  allowed  under 
section  1866(a)(1)(F)  of  the  Act. 

(j)  Computing  Federal  rates  for  urban 
and  rural  hospitals  in  the  United  States 
and  in  each  region.  For  each  discharge 
classified  within  a  DRG.  HCFA  will 
establish  a  national  prospective 
pijyment  rate  and  a  regional  prospective 
payment  rate  for  each  region,  as  follows: 

(1)  For  hospitals  loca'ed  in  an  urban 
area  in  the  United  States  or  in  that 
region  respectively,  the  rate  equals  the 
product  of — 

(i)  The  adjusted  average  standardized 
amount  (;joniputed  under  paragraphs  (c) 
through  (i)  of  this  section)  for  hospitals 
located  in  an  urban  area  in  the  United 
States  or  in  that  region:  and 

(ii)  The  weighting  factor  determined 
under  §412.60(b)  for  ihat  DRG. 

(2)  For  hospitals  located  in  a  rural 
area  in  the  United  States  or  in  that 
region  respectively,  the  rate  equals  the 
product  of — 

(i)  The  adjusted  average  standardized 
amount  (computed  under  paragraphs  (c) 
through  (i)  of  this  section)  for  hospitals 
located  in  a  rural  area  in  the  United 
Slates  or  that  region;  and 

(ii)  The  weighting  factor  determined 
under  §  412.6d(b)  for  that  DRG. 

(k)  Adjusting  for  different  area  wage 
levels.  HCFA  will  adjust  the  proportion 
{as  estimated  by  HCFA  from  time  lo 
time)  of  Federal  rates  computed  under 
paragraph  (j)  of  this  section  which  are 
attributable  to  wages  and  labor-related 
costs,  for  area  differences  in  hospital 
wage  levels  by  a  factor  (established  by 
HCFA)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level. 

§  4 1 2.63    Federal  rates  for  fiscal  years 
after  Federal  fiscal  year  1984. 

(a)  General  rule.  (1)  HCFA  will 
determine  a  national  adjusted 
prospective  payment  rate  for  each 
inpatient  hospital  discharge  in  a  Federal 
fiscal  year  after  fiscal  year  1984 
involving  inpatient  hospital  services  of  a 
hospital  in  the  United  States  subject  to 
the  prospective  payment  system,  and 
will  determine  a  regional  adjusted 
prospective  payment  rate  for  such 
discharges  in  each  region,  for  which 
payment  may  be  made  under  Medicare 
Part  A. 

(2)  Each  such  rate  will  be  determined 
for  hospitals  located  in  urban  or  rural 
areas  within  the  United  States  and 
within  each  such  region  respectively,  as 
described  in  paragraphs  (b)  through  (g) 
of  this  section. 


(b)  Geographic  classifications.  (1)  For 

purposes  of  this  section,  the  definitions 
set  forth  in  §  4T2. 62(f)  apply. 

(2)  For  hospitals  within  an  MSA  or 
NECMA  that  crosses  census  division 
boundaries,  the  following  provisions 
apply: 

(i)  The  MS.A  or  NECMA  is  deemed  to 
belong  to  the  census  division  in  which 
most  of  the  hospitals  within  the  MSA  or 
NECMA  are  located. 

(li)  A  hospital  that  met  the  conditions 
specified  in  §  412.62(f)(2)(ii)  and 
therefore  did  not  receive  a  lower 
Federal  rate  that  would  have  applied  for 
cost  reporting  periods  beginning  before 
October  1. 1984,  will  receive  the  lower 
Federal  rate  applicable  to  ail  hospitals 
in  the  MSA  or  NECMA  in  which  it  is 
located  effective  with  the  hospital's  cost 
reporting  period  that  begins  on  or  after 
October  1, 1984. 

(iii)  The  higher  Federal  rate  is  payable 
to  all  hospitals  in  the  MSA  or  NECMA  if 
an  equal  number  of  hospitals  within  the 
MSA  or  NECMA  are  located  in  each 
census  division. 

(c)  Updating  previous  standardized 
amounts — (1)  For  fiscal  year  1985. 
HCFA  will  compute  an  average 
standardized  amount  for  hospitals  in 
urban  areas  and  rural  areas  within  the 
United  States,  and  urban  areas  and  rural 
areas  within  each  region. 

(2)  Each  of  those  amounts  is  equal  to 
the  respective  adjusted  average 
standardized  amount  computed  for 
fiscal  year  1984  under  §  412.62(g)— 

(i)  Increased  for  fiscal  year  1985  by 
the  applicable  percentage  increase 
under  §  405  463(c)  of  this  chapter; 

(ii)  Adjusted  by  the  estimaied  amount 
of  Medicare  payment  for  nonphysician 
services  furnished  to  hospital  inpatients 
that  would  have  been  paid  under  Part  B 
were  it  not  for  the  fact  that  such 
services  must  be  furnished  either 
directly  by  hospitals  or  under 
arrangements: 

(iii)  Reduced  by  a  proportion  equal  to 
the  proportion  (estimated  by  HCF'A)  of 
the  total  amount  of  prospective 
payments  that  are  additional  payment 
amounts  attributable  to  outlier  cases 
under  Subpart  F  of  this  part;  and 

(iv)  Adjusted  for  budget  neutrality 
under  paragraph  (e)  of  this  section. 

(3)  For  fiscal  year  1986  and  thereafter, 
HCFA  computes,  for  urban  and  rural 
hospitals  in  the  United  States  and  for 
urban  and  rural  hospitals  in  each  region, 
average  standardized  amounts  equal  to 
the  respective  adjusted  average 
standardized  amounts  computed  for  the 
previous  fiscal  year — 

(i)  Increased  by  the  applicable 
percentage  increase  determined  under 
paragraph  (d)  of  this  section: 


(ii)  Adjusted  by  the  estimated  amount 

of  Medicare  payment  for  nonphysician 
services  furnished  to  hospital  inpatients 
that  would  have  been  paid  under  Part  B 
were  it  not  for  the  fact  that  such 
services  must  be  furnished  either 
directly  by  hospitals  or  under 
arrangements,  and 

(ill)  Reduced  by  a  proportion  equal  !o 
the  proportion  (estimated  by  HCFA)  of 
the  amount  of  payments  based  on  the 
total  amount  of  prospective  pa^nnents 
that  are  additional  payment  amounts 
attributable  to  outlier  cases  under 
Subpart  F  of  this  part. 

(d)  Determining  applicable  percentage 
changes  for  fiscal  year  1986  and 
following.  (1)  The  Secretary  will 
determine  for  each  fiscal  year 
(beginning  with  fiscal  year  1986)  the 
applicable  percentage  change  which  will 
apply  for  purposes  of  paragraph  lc)(2J  of 
this  section  as  the  applicable  percentage 
increase  for  discharges  in  that  fiscal 
year. 

(2)  The  percentage  change  will  take 
info  account  amounts  the  Secretary 
believes  necessary  for  the  efficient  and 
effective  delivery  of  medically 
appropriate  and  necessary  care  of  high 
quality. 

(3)  In  making  this  determination,  the 
Secretary  will  consider  the 
recommendations  of  the  Prospective 
Payment  Assessment  Commission. 

(e)  Maintaining  budii'^'t  neutrality  for 
fiscal  year  1985.  (1)  For  fiscal  year  1985, 
HCFA  will  adjust  each  of  the  reduced 
standardized  amoun's  determined  under 
parngraph  (c)  of  this  section  as  required 
for  fiscal  year  1985  to  ensure  that  the 
estimated  amount  of  aggregate 
payments  made,  excluding  the  hospital- 
specific  portion  (that  is,  the  total  of  the 
Federal  portion  of  transition  payments, 
plus  any  adjustments  and  special 
treatment  of  certain  classes  of  hospitals 
for  fiscal  year  1985)  is  not  greater  or  less 
than  50  percent  of  the  payment  amounts 
that  would  have  been  payable  for  the 
inpatient  operating  costs  for  those  same 
hospitals  for  fiscal  year  1985  under  the 
law  as  in  effect  on  Apnl  19.  I'^ifiS 

(2)  The  aggregate  pavments 
considered  under  this  paragraph 
exclude  payments  for  per  case  review 
by  a  utilization  and  qualify  control  peer 
review  organization,  as  allowed  under 
section  1866(a)(1)(F)  of  the  Act. 

(f)  Computing  Federal  rates  for  urban 
and  rural  hospitals.  For  each  discharge 
classified  within  a  DRG.  HCFA  will 
establish  for  the  fiscal  year  a  national 
prospective  payment  rate  and  a  regional 
prospective  payment  rate  for  each 
region  as  follows: 

(1)  For  hospitals  located  in  an  urban 
area  in  the  United  States  or  that  region 
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respectively,  the  rate  equals  the  product 
of— 

(i)  The  adjusted  average  standardized 
amount  (computed  under  paragraph  (c| 
of  this  section)  for  the  fiscal  year  for 
hospitals  located  in  an  urban  area  in  the 
United  States  or  in  that  region:  and 

(ii)  The  weighting  factor  detfrmined 
under  §  412.60(b)  for  that  DRG. 

(2)  For  hospitals  located  in  a  rurdi 
area  in  the  United  States  or  that  region 
respectively,  the  rate  equ.ds  the  product 
of— 

(i)  The  adjusted  average  standardized 
amount  (computed  under  paragraph  (c) 
of  this  section)  for  the  fiscal  year  for 
hosp  tals  located  in  a  rural  area  in  the 
United  States  or  that  region:  and 

(ii)  The  weighting  factor  (determined 
under  §  412.60(b))  for  that  URG. 

(g)  Adjusting  for  different  are'u  u  ^;v'' 
Ifvp/s.  HCFA  will  adjust  the  pruportion 
(as  estimated  by  HCFA  from  time  to 
timt)  of  Federal  rates  computed  undtr 
paragraph  (f)  of  this  sectit^n  which  are 
attributable  to  wages  and  hsbor-reiatecl 
costs,  for  area  differences  in  hospital 
wage  levels  by  a  factor  (establishi'd  by 
HCFA)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
dveragt^  hospital  w.ige  level. 

Subpart  E— Determination  of 
Transition  Period  Payment  Rates 

§412.70    General  description. 

(a)  Bi^sic  rules.  (1)  Du.''ing  the  initial 
three-year  transition  perio<i.  payments 
to  all  hospitals  paid  under  the 
prospective  payment  system  will  be 
based  on  a  combination  of  the  Federal 
prospective  payment  rates,  as 
determined  under  Subpart  D  of  this  part. 
and  hospital-specific  rates  determined 
under  this  subpart. 

[2]  For  the  first  two  years  of  the 
transition  period.  b(>th  portions  of  the 
payment  rates  will  also  be  adjusted  t(» 
ensure  budget  neutrality. 

(3)  At  tl'.e  end  of  the  transition  period 
(that  is.  for  cost  reporting  periods 
beginning  on  or  after  Oftoher  1.  19Hfi). 
payments  will  be  based  on  the  national 
prospective  payment  rates  determined 
under  Subpart  D  of  this  part,  except  for 
p. laments  that  may  be  made  untler  the 
special  treatment  provisions  of  Subpart 
G  of  this  part. 

(b)  Pay  .i:ent  amounts  based  on  the 
hospital-specific  portion  and  the 
Federal  portion.  For  discharges 
occurring  in  cost  reporting  periods 
beginning  on  or  afte.-  October  1.  UlfW 
and  before  October  1.  1986.  the 
Medicare  transition  payment  rate  for  a 
particular  covered  discharge  will  equal 
a  blend  of  the  applicable  portion  of  the 
hospital-specific  rate,  as  determined 


under  §  412.73.  plus  the  applicable 
portions  of  the  Federal  national  and 
regional  prospective  payment  rates,  as 
described  in  paragraph  (c)  of  this 
section,  and  summarized  in  the  Table. 
Payments  to  new  hospitals  will  be  based 
on  the  Federal  national  and  regional 
prospective  payment  rates,  as  descrilK'd 
in  paragraph  (d)  of  this  section. 

(c)  Amount  of  blended  portions.  The 
blends  of  hospital-specific  and  Federal 
portions  will  be  as  follows; 

(1)  For  cost  reporting  periods 
beginning  on  or  after  October  1.  Ift83 
and  before  October!,  1984.  the  blend 
will  be — 

(i)  75  perct:nt  of  the  hospital-specific 
rate:  and 

(ii)  25  peictmt  of  the  appropriate 
Federal  prospective  payment  rate. 

(2)  For  cost  reporting  periods 
beginning  on  or  after  October  1.  1984 
and  before  October!.  198.5.  the  blend 
will  be — 

(i)  50  percent  of  the  hospital-specific 
rate;  and 

(ii)  50  percent  of  the  appropriate 
Federal  prospective  payment  rate. 

(3)  For  cost  reporting  periods 
beginning  on  or  after  October  1, 1985 
and  before  October  1. 1986.  the  blend 
will  bv — 

(i)  25  percent  of  tqe  hospital-specific 
rate:  and 

(ii)  75  percent  of  the  appropriate 
Federal  prospective  payment  rate. 

(4)  The  appropriate  Federal 
prospective  payment  rate  is  a  combined 
regional  and  national  rate  and  changes 
with  the  Federal  fiscal  year.  Beginning 
October  1. 1984.  the  combined  rate  is  75 
percent  regional  and  25  percent 
national.  Beginning  October  1, 1985.  the 
combined  rate  is  50  percent  regional  and 
50  percent  national.  Effective  October  1. 
1986.  the  P'ederal  prospective  payment 
rate  is  100  pe^rcent  national. 

Table— Summary  of  Hospital-Specific  and 
Federal  Portion  Percentages  for  De- 
termining Transition  Payment  Rates 


Cosi  refmnng  penod  beginniiig  on 
or  alter 


Hospital' 

perceni.        PO'"°" 


age 

October  1    1963 

75 

25 

October  t.  1984 „ 

Oclobef  1.  1985 

October  1   1966 





SO 
25 

50 

75 

100 

, 

*Nole:  The  Fodoral  portioo  percer^tages  are  applied  to  the 
combinea  national  or  regional  prospective  paymeni  rales  as 
app/opriate.  as  delermmea  utrler  Subpart  D  o«  t^lS  pan  tor 
tnc  Federal  fiscal  yeai  in  wtucft  tr«  disct^arge  occurs 

(d)  Blended  portions  jpr  new 
hospitals.  The  prospective  payment 
rates  for  new  hospitals  will  be  a  blend 
of  the  Federal  regional  and'national 
rates  as  follows; 


(1)  For  discharges  occurring  on  or  after 
October  1. 1983,  and  before  October  1. 
1984.  the  prospective  payment  will  equal 
the  appropriate  Federal  regional  rate. 

(2|  For  discharges  occurring  on  or 
after  October  1.  1984  and  before  October 

1. 1985.  the  prospective  payment  rate 
will  be  a  blend  of — 

(ij  75  percent  of  the  appropriate 
Federal  regional  prospective  payment 
rate;  and 

(ii)  25  percent  of  the  appropriate 
Federal  national  rate. 

(3)  For  discharges  occurring  on  or 
after  October  1.  1985  and  before  October 

1. 1986,  the  prospective  paym«mt  rate 
will  be  a  blend  of — 

(i)  50  percent  of  the  appiopriate 
Federal  regional  prospective  payment 
rate;  and 

(ii)  50  percent  of  the  appropriate! 
Federal  national  prospective  paymeni 
rate. 

§  412.71     Determination  of  base-year 
costs. 

(a)  Base-year  costs.  (1)  For  each 
hospital,  the  intermediary  will  estimate 
the  hospital's  Medicare  Part  A 
allowable  inpatient  operating  costs,  as 
described  in  §  412.2(c].  for  the  12 month 
or  longer  cost  reporting  period  ending  on 
or  after  September  30.  1982  and  before 
September  30. 1983. 

(2)  If  the  hospital's  last  cost  reporting 
period  ending  before  September  30.  1983 
is  for  less  than  12  months,  the  base 
period  will  be  the  hospital's  most  recent 
12-month  or  longer  cost  reporting  period 
ending  before  such  short  reporting 
pcrriod.  with  an  appropriate  adjustment 
for  inflation.  (The  rules  applicable  to 
new  hospitals  are  set  forth  in  §  412.74.) 

(b)  .Modifications  to  base-year  costs. 
Prior  to  determining  the  hospital-specific 
rale,  the  intermediary  will  adjust  the 
hospital's  estimated  base  year  inpatient 
operating  costs,  as  necessary,  to  include 
malpractice  insurance  costs  as 
described  in  §  405.452  of  this  chapter. 
and  exclude  the  following: 

(1)  Nursing  differential  costs  as 
described  in  §  405.430  of  this  chapter. 

(2)  Medical  education  costs  as 
described  in  §  405.421  of  this  chapter. 

(3)  Capital-related  costs  £is  describc^d 
in  §  405.414  of  this  chapter. 

(4)  Kidney  acquisition  costs  incurred 
by  hospitals  approved  as  renal 
transplantation  centers  as  described  in 
§  412.100.  Kidney  acquisition  costs  in 
the  base  year  will  be  determined  by 
multiplying  the  hospital's  average 
kidney  acquisition  cost  per  kidney  times 
the  number  of  kidney  transplants 
covered  by  Medicare  Part  A  during  the 
base  period. 
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(51  Higher  costs  that  were  incurred  for 
purposes  of  increasing  base-year  costs. 

(fi)  One-time  nonrecurring  higher  costs 
or  revenue  offsets  that  have  the  effect  of 
distorting  base-year  costs  tis  an 
appropruite  basis  for  computing  the 
hospital-specific  rate. 

(7)  Higher  costs  that  result  from 
changes  in  hospital  accounting 
principles  initiat(;d  in  the  base  year. 

(8)  For  cost  reporting  periods 
beginning  October  1. 19B4.  and  before 
October  1. 1987.  ]he  cost  of  qualified 
nonphvsician  anesthetists'  services  as 
described  in  §  412.113(c). 

(c)  Hospital's  request  for  adjustment 
of  base-year  costs. 

(1)  Before  the  date  it  becomes  subject 
to  the  prospective  payment  system,  a 
hospital  may  request  the  intermediary  to 
further  adjust  its  estimated  base-period 
cos-ts  to  take  into  account  the  following: 

(i)  Services  paid  for  under  Medicare 
Part  B  during  the  hospital's  base  year 
that  will  be  paid  for  under  prospective 
payments.  The  base-year  costs  may  be 
increased  to  include  estimated 
payments  for  certain  services  previously 
billed  as  physicians'  services  before  the 
effective  date  of  §  405.550(b)  of  this 
j^hapter,  and  estimated  payments  for 
nonphysicians'  services  that  were  not 
furnished  either  directly  or  under 
arrangements  before  Octofier  1, 1983 
(the  effective  date  of  §  405.310(m)  of  this 
chapter),  but  may  not  include  the  costs 
of  anesthetists'  services  for  which  a 
physician  employer  continues  to  bill 
under  §  405.553(b)(4|  of  this  chapter. 

(ii)  The  payment  of  FICA  taxes  during 
cost  reporting  periods  subject  to  the 
prospective  payment  system,  if  the 
hospital  had  not  paid  suc;h  taxes  for  all 
its  em|)loyees  during  its  base  period  and 
will  be  required  to  participate  effective 
January  1, 1984. 

(2|  If  a  hospital  requests  that  its  base- 
period  costs  be  adjusted  under 
paragraph  (c)(1)  of  this  section,  it  must 
timely  provide  the  intermediary  with 
sufficient  documentation  to  justify  the 
adjustment,  and  adequate  data  to 
compute  the  adjusted  costs.  The 
intermediary  will  decide  whether  to  use 
part  or  all  of  the  data  on  the  basis  of 
audit,  survey  and  other  information 
available. 

(d)  Intermediary's  deterininutum.  The 
intermediary  will  use  the  best  data 
available  at  the  time  in  estimating  each 
hospital's  base-year  f:osts  and  the 
modifications  to  those  costs  authorized 
by  paragraphs  (b)  and  (c)  of  this  section. 
The  intermediary's  estimate  of  base- 
year  costs  and  modifications  thereto  is 
final  and  may  not  hi:  changed  after  the 
first  day  of  the  first  cost  reporting  period 
beginning  on  or  after  October  1. 1983, 
except  as  provided  in  §  412.72. 


«)  412.72    Modification  of  baM-year  costs. 

(a)  Bubt'S  for  modification  of  base- 
year  costs.  Base-year  costs  as 
determined  under  §  412.71(d)  may  be 
modified  under  the  followmg 
circumstances; 

(1)  Inadvertent  omissions. 

(i)  A  hospital  that  becomes  subject  to 
the  prospective  payment  system 
beginning  on  or  after  October  1. 1983 
and  before  November  16.  1983  has  until 
November  15. 1983  to  request  its 
intermediary  to  reestimate  its  base- 
period  costs  to  take  into  account 
inadvertent  omissions  in  its  previous 
submissions  to  the  intermediary  related 
to  changes  made  by  the  prospective 
payment  legislation  for  purposes  of 
estimating  the  base-period  costs. 

(ii)  The  intermediary  may  also  initiate 
changes  to  the  estimation — 

(A)  For  any  reason  before  the  date  the 
hospital  becomes  subject  to  prospective 
payment;  and 

(B)  Before  .November  16,  1983,  for 
corrections  to  take  into  account 
inadvertent  omissions  in  the  hospital's 
previous  submissions  related  to  changes 
made  by  the  prospective  payment 
legislation  for  purposes  of  estimating  the 
base-period  costs. 

(iii)  Such  omissions  pertain  to 
adjustments  to  exclude  capital-related 
costs  and  the  direct  medical  education 
costs  of  approved  educational  activities 
and  to  adjustments  specified  in 
§  412.71(c). 

(iv)  The  intermediary  must  notify  the 
provider  of  any  change  to  the  hospital- 
specific  amount  as  a  result  of  the 
provider's  request  within  30  days  of 
receipt  of  the  additional  data. 

(v)  Any  change  to  base-period  costs 
made  under  this  paragraph  (a)(1)  will  be 
made  effective  retroactively,  beginning 
with  the  first  day  of  the  affected 
hospital's  fiscal  year. 

(2)  Correction  of  mathematica/  errors 
of  calculations. 

(i)  The  hospital  must  report 
mathematical  errors  of  calculations  to 
the  intermediary  within  90  days  of  the 
intermediary's  notification  to  the 
hospital  of  the  hospital's  payments 
rates. 

(ii)  The  intermediary  may  also  identify 
such  errors  and  initiate  their  correction 
during  this  period. 

(iii)  The  intermediary  will  either  make 
an  appropriate  adjustment  or  notify  the 
hospital  that  no  adjustment  is  warranted 
within  30  days  of  receipt  of  the 
hospital's  report  of  an  error. 

(iv)  Corrections  of  errors  of 
calculation  will  be  effective  with  the 
first  day  of  the  hospitals  first  cost 
reporting  period  subject  to  the 
prospective  payment  system. 

(3)  Recognition  of  additional  costs. 


(ij  The  intermediary  may  adjust  base 
period  costs  to  take  into  account 
additional  costs  recognized  as  allowable 
costs  for  the  hospitals  base  year  as  the 
result  of  any  of  the  following 

(A)  A  reopening  and  revision  of  the 
hospital's  base-year  notice  of  amount  of 
program  reimbursement  under 
§§405.1885  through  405.1889  of  this 
chapter 

(Bj  A  prehea.'-irig  order  or  finding 
issued  during  the  provider  payment 
appeals  process  by  the  appropriate 
reviewing  authority  under  §  405.1821  or 
§405.1853  of  this  chapter  that  resolved  a 
matter  at  issue  m  the  hospitals  base- 
year  notice  of  amount  of  program 
reimbursement! 

(C)  An  affirmation,  modification,  or 
reversal  of  a  Provider  Reimbursement 
Review  Board  decision  by  the 
Administrator  of  HCFA  under  §  405.1875 
of  this  chapter  that  resoUed  a  matter  at 
issue  in  the  hospital's  base-year  notice 
of  amount  of  program  reimbursement. 

(D)  An  administrative  or  judicial 
review  derision  under  §'  405,1831. 
405.1871.  or  405.1877  of  this  chap'er  that 
is  final  and  no  longer  subject  to  review 
under  applicable  law  or  regulations  by  a 
higher  reviewing  autho.nty.  and  that 
resolved  a  matter  at  issue  in  the 
hospital's  base-year  notice  of  amount  of 
program  reimbursement. 

(ii)  The  intermediary  will  recalculate 
the  hospital's  base-year  costs, 
incorporating  the  additional  costs 
recognized  as  allowable  for  the 
hospital's  base  year.  Adjustments  to 
base-year  costs  to  take  into  account 
these  additional  costs — 

(A)  Will  be  effective  with  the  first  day 
of  the  hospital's  first  cost  reporting 
period  beginning  on  or  after  the  date  of 
the  revision,  order  or  finding,  or  review 
decision:  and 

(B)  Will  not  be  used  to  recalculate  the 
hospital-specific  portion  as  determined 
for  fiscal  years  beginning  before  the 
date  of  the  revision,  order  or  finding,  or 
review  decision. 

(4)  Successful  appeal.  The 
intermediary  may  modify  base-year 
costs  to  take  into  account  a  successful 
appeal  relating  to  modifications  to  base- 
year  costs  that  were  made  under 

§  412.71(b).  If  a  hospital  successfully 
contests  a  modification  to  base-year 
costs — 

(i)  The  intermediary  will  recalculate 
the  hospital's  base-year  costs  to  reflect 
the  modification  determined  appropriate 
as  a  result  of  the  appeal:  and 

(ii)  Such  adjustments  will  be  effective 
retroactiv  ely  to  the  time  of  the 
inte.-mediary's  initial  estimation  of  base- 
year  costs. 

(5)  Unlawfully  claimed  costs. 
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The  intermedidn,'  niiiy  mudify  base- 
year  costs  to  exclude  costs  that  were 
unlawfully  claimed  as  determined  as  a 
result  of  criminal  conviction,  imposition 
of  a  civil  judgment  under  the  K.ilse 
Claims  Act  (31  U.S.C.  3~2<)-3731).  or  a 
proceeding  for  exclusion  from  the 
Medicare  program.  In  addition  to 
adjusting  base-year  costs,  HCFA  will 
recover  both  the  excess  costs 
reimbursed  for  the  base  period  and  the 
additional  amounts  paid  due  to  the 
inappropriate  increase  of  the  hospital- 
specific  portion  of  the  hospital's 
transition  payment  r.ites.  The  amount  to 
be  recovered  will  be  rompiited  on  the 
basis  of  the  final  resokition  of  the 
amount  of  tr;e  inappronri.ite  base-year 
costs. 

(b)  Rii;ht  to  administrative  and 
judicial  revit;w. 

(1)  An  intermediary's  estimation  of  a 
hospital's  base-year  costs,  and 
modifications,  made  for  purposcjs  of 
determining  the  hospital-specific  rate, 
are  subject  to  administra'ive  and 
judicial  review.  Review  will  be 
available  to  a  hospital  upon  receipt  of 
its  notice  of  amount  of  progr.im 
reimbursement  foHovvmg  the  close  of  its 
cost  reporting  period,  but  only  with 
respect  to  whether  the  inti'rmediary 
followed  the  provisions  of  §,^  412.71  and 
412.72.  (Sections  40.5. 1B03  and  40.5.1807 
of  this  chapter  set  forth  the  rules  for 
inli-rmediary  dt'terniinations  and  notice 
of  .imount  of  program  reimbursement 
and  the  effect  of  thosij  determinations.) 

(2)  In  any  administrative  or  judicial 
review  of  whether  the  intermediary  used 
the  best  data  available  at  the  time,  as 
required  by  §  412.71(d).  an 
intermediary's  estimation  will  be 
revised  on  the  basis  of  this  review  only 
if  the  estimation  was  unreasonable  and 
clearly  erroneous  in  light  of  the  data 
available  at  the  time  the  estimation  was 
made. 

(3)  Specifically  excladt^d  from 
administrative  or  judicial  review  are 
any  issues  based  on  data,  information, 
or  arguments  not  presented  to  the 
intermediary  at  the  time  of  the 
estimation. 

§  412.73    Determination  of  the  hospital- 
specific  rate. 

(a)  Costs  on  a  per  dischu,yt!  basis. 
The  intermediary  will  determine  the 
hospital's  estimated  adjusted  base-year 
operating  cost  per  disch.irge  by  dividing 
the  total  adjusted  operating  costs  by  the 
number  of  discharges  in  the  base  period. 

(b)  Case-mi\  adjustnvnt.  The 
intermediary  will  divide  the  adjusted 
base-year  costs  by  the  hospital's  1981 
case-mix  index.  If  the  hospital's  case- 
mix  index  is  statistically  unreliable  (as 
determined  by  HCFAj.  the  hospital's 


base-year  costs  will  be  divided  by  the 
lower  of  the  following: 

(1)  The  hospitals  estimated  case-mix 
index. 

(2)  The  average  case-mix  index  for  the 
appropriate  classificetions  of  all 
hospitals  subject  to  cost  limits 
established  under  §  405.460  of  this 
chapter  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1982 
and  before  October  t,  1983. 

(c)  Updating  bcsa-ycar  costs. 

( 1 )  For  Fedora  I  fiscal  year  1984.  The 
case-mix  adjusted  base-year  cost  per 
discharge  will  be  updated  by  the 
applicable  updating  factor,  that  is,  the 
target  rate  percentage  determined  under 
§  405.463(c)(3)  of  this  chapter  as 
adjusted  for  budget  neutrality. 

(2)  For  Federal  fiscal  year  1M3.  The 
amount  determined  under  paragraph 
(c)(1)  of  this  section  will  be  up(iated  by 
the  applicable  updating  factor,  as 
adjusted  for  budget  neutrality. 

(3)  For  Federal  fiscal  year  19H6.  The 
amount  determined  under  paragraph 
((;)(2)  of  this  section  will  be  updated  by 
the  applicable  updating  factor,  that  is, 
the  target  rate  percentage  determined 
under  §  405.463(c)(3)  of  this  chapter, 

(d)  Budi>et  neutrality. 

(1)  Federal  fiscal  year  1984.  For  cost 
reporting  periods  beginning  on  or  after 
October  1, 1983  and  before  October  1, 

1984,  I ICFA  will  adjust  the  target  rate 
percentage  used  under  paragraph  (c)(1) 
of  this  section.  This  adjustment  will  be 
based  on  a  factor  actuarially  estimated 
to  ensure  that  the  estimated  amount  of 
aggregate  Medicare  payments  based  on 
the  hospital-specific  portion  of  the 
transition  payment  rates  is  neither 
greater  nor  less  than  75  percent  of  the 
amounts  that  would  have  been  payable 
for  the  inpatient  operating  costs  for 
those  same  hospitals  for  fiscal  year  1984 
under  the  law  in -effect  before  April  20, 
1983. 

(2)  Federal  fiscal  year  1983.  For  cost 
reporting  periods  beginning  on  or  after 
October  1, 1984  and  before  October  1, 

1985.  HCFA  will  adjust  the  target  rate 
percentage  used  under  paragraph  (c)(2) 
of  this  section.  This  adjustment  is  based 
on  a  factor  actuarially  estimated  to 
ensure  that  the  estimated  amount  of 
aggregate  Medicare  payment  based  on 
the  hospital-specific  portion  of  the 
transition  payment  rates  is  neither 
greater  nor  less  than  60  percent  of  the 
amounts  that  would  have  been  payable 
for  the  inpatient  operating  costs  for 
those  same  hospitals  for  fiscal  year  1985 
under  the  Social  Security  Act  as  in 
effect  on  April  19, 19*3. 

(e)  DRG  adjustment.  The  applicable 
hospital-specific  cost  per  discharge  will 
be  multiplied  by  the  appropriate  DRG 
weighting  factor  to  determine  the 


hospital-specific  base  payment  amount 
(target  amount)  for  a  particular  covered 
discharge. 

§  412.74     Determination  of  transition 
payment  rates  for  new  hospitals. 

(a)  For  purpose's  of  this  section,  a  new 
hospital  is  a  hospital  that  meets  either  of 
the  following  requirements: 

(1)  The  hospital — 

(i)  Is  newly  participating  in  the 
Medicare  program  (under  previous  and 
present  ownership);  and 

(ii)  Does  not  have  a  12-month  cost 
reporting  period  ending  before 
September  30. 1983; 

(2)  The  hospital  is  unJijr  new 
ownership  and  can  document  to  the 
satisfaction  of  its  intermediary  that — 

(i)  Its  base  period  reflects  previous 
ownership  and  control  under  which  the 
hospital's  operation  was  deliberately 
phased  out  in  expectation  of  sale  or 
termination  of  operations; 

(ii)  Its  occupancy  rate  during  the 
current  period  is  150  percent  of  the 
occupancy  rate  during  the  base  year; 

(iii)  Previous  ownership  and 
management  took  deliberate  steps  to 
curtail  services  in  the  base  period  l)y 
reducing  operations,  laying  off  or 
transferring  employees  to  non-inp,itient 
areas,  reducing  physician  staff,  and 
reducing  inpatient  admissions;  and 

(iv)  The  change  in  ownership  and  the 
curre.sponding  growth  in  inpatient 
services  and  occupancy  occurred 
between  the  base  period  and  the  first 
prospective  payment  period. 

(b)  For  purposes  of  computing 
transition  payment  rates  for  a  new 
hospital,  HCFA  will  not  use  the  hospital- 
specific  portion  of  the  prospective 
payment  rate.  Payments  to  new 
providers  will  be  based  solely  on  the 
Federal  regional  and  national 
prospective  payment  rates,  as  describeil 
in  §  412.70(fl). 

ij  412.76  Recovery  of  excess  transition 
period  payment  amounts  resulting  from 
unlawful  claims. 

If  a  hospital's  base-year  costs,  as 
estimated  for  purposes  of  determining 
the  hospital-specific  portion,  are 
determined,  by  criminal  conviction  or 
imposition  of  a  civil  money  pi'nalt\  or 
assessment,  to  include  costs  that  were 
unlawfully  claimed,  the  hospital's  base- 
period  costs  will  be  adjusted  to  remove 
the  effect  of  the  excess  costs,  and  HCF.A 
will  recover  both  the  excess  costs 
reimbursed  for  the  base  period  and  the 
additional  amounts  paid  due  to  the 
inappropriate  increase  of  the  hospit.d- 
specific  portion  of  the  hospital's 
transition  payment  rates. 
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Subpart  F— Payment  for  Outliner 
Cases 

§  412.80    General  provisions. 

(a)  Basic  rule.  (1)  Fxrcpt  as  provided 
in  paragraph  (a)(2)  of  this  section 
concerning  transferring  hospitals.  HCFA 
will  provide  for  additional  payment, 
approximating  a  hospitals  marginal  cost 
of  care  beyond  thresholds  specified  by 
MCFA.  to  a  hospital  for  covered 
inpatient  hospital  services  furnished  to  a 
Medicare  beneficiary  if  either  of  the 
following  conditions  is  met: 

(i)  The  beneficiary's  length  of  stay 
(including  days  at  the  SNF  level  of  care 
if  a  SNF  bed  is  not  avaihible  in  the  area) 
exceeds  the  mean  length-of-stay  for  the 
applicable  DRG  by  the  lesser  of  the 
following: 

(A)  A  fixed  number  of  days,  as 
specified  by  HCFA. 

(B)  A  fixed  number  of  standard 
deviations,  as  specified  by  HCFA, 

(ii)  The  beneficiary's  length  of  stay 
does  not  exceed  criteria  established 
under  paragraph  (a)(l)(i)  of  this  section, 
but  the  hospitals  charges  for  covered 
services  furnished  to  the  beneficiary, 
adjusted  to  cost  by  applying  a  national 
cost/charge  ratio,  exceed  the  greater  of 
the  following: 

(A)  A  fixed  dollar  amount  (adjusted 
for  area  wage  levels)  as  specified  by 
HCFA. 

(B)  A  fixed  multiple  of  the  Federal 
prospective  payment  rate.  During  the 
transition  period,  the  F'edera!  rate  is  a 
combination  of  the  national  rate  and 
regional  rate  as  follows: 


payments  for  indirect  medical  education 
costs  under  §  412.118(b). 

§  412.82    Payment  for  extended  length  o1 
stay  cases  (day  outliers). 

(a)  If  the  hospital  stay  reflected  by  a 
discharge  includes  covered  days  of  care 
beyond  the  applicable  threshold 
criterion,  the  intermediary  will  make  an 
additional  payment,  on  a  per  diem  basis, 
to  the  disc}iarging  hospital  for  those 
days.  A  special  request  or  submission 
by  the  hospital  is  not  necessary  to 
initiate  this  payment.  However,  a 
hospital  may  request  payment  for  day 
outliers  before  the  medical  review- 
required  in  paragraph  (b)  of  this  section. 

(b)  The  medical  review  entity  (that  is. 
a  FSRO.  PRO,  or  intermediary)  must 
review  and  approve  to  the  extent 
required  by  HCFA — 

(1)  The  medical  necessity  and 
appropriateness  of  the  admission  and 
outlier  services  in  the  context  of  the 
entire  stay;  and 

(2)  The  validity  of  the  diagnostic  and 
procedural  coding. 

(c)  The  per  diem  payment  made  under 
paragraph  (a)  of  this  section  will  be 
derived  by  first  taking  60  percent  of  the 
average  per  diem  payment  for  the 
applicable  DRG,  as  calculated  by 
dividing  the  Federal  prospective 
payment  rate  determined  under  Subpart 
D  of  this  part  by  the  mean  length-of-stay 
for  that  DRG.  The  resulting  amount  will 
then  be  multiplied  by  the  applicable 
Federal  portion  of  the  blend  as  follows; 


Federal  fiscal  year 


October  1.  1983 

Oclober  1.  1984 

October  1    1985 

Oclober  1.  1986 


Regional  National 

rate  ralb 

percentage    ,  percentage 


100 

75 
50 


25 
50 

too 


(2)  Outlier  cases  in  transferring 
hospitals.  HCFA  will  provide  cost 
outlier  payments  to  a  transferring 
hospital  that  does  not  receive  payment 
under  §  412.2(b)  for  discharges  specified 
in  §  412.4(d)(2),  if  the  ho.spital's  charges 
for  covered  services  furnished  to  the 
beneficiary,  adjusted  to  cost  by  applying 
a  national  cost/charge  ratio,  exceed  the 
greater  of  the  criteria  specified  in 
paragraph  (a)(l)(ii)  of  this  section. 

(b)  Publication  and  revision  of  outlier 
criteria.  HCFA  will  issue  threshold 
criteria  for  determining  outlier  payment 
in  the  annual  notice  of  prospective 
payment  rates  published  in  accordance 
with  §  412.8(b). 

(c)  Relation  to  indirect  medical 
education  costs.  The  outlier  payment 
amounts  will  be  included  in  total  DRG 
revenue  for  purposes  of  determining 


Cost  reporting  periods  beginning  on  or  alter 


Federal 
porKKi 
(percent) 


Oclober  1.  1983 

October  1    1984 

October  1    1985. 

October  1.  1986 


25 

50 

75 

too 


(d)  Any  days  in  a  covered  stay 
identified  as  noncovered  reduce  the 
number  of  days  reimbursed  at  the  day 
outlier  rate  but  not  to  exceed  the 
number  of  days  that  occur  after  the  day 
outlier  threshold. 

!)  412.84    Payment  tor  extraordinarily  high- 
cost  cases  (cost  outliers). 

(a)  A  hospital  may  request  its 
intermediary  to  make  an  additional 
payment  for  inpatient  hospital  services 
that  meet  the  criteria  established  in 
accordance  with  §  412.80(a)(2). 

(b)  The  hospital  must  request 
additional  payment  within  60  days  of 
receipt  of  the  intermediary's  initial 
determination  of  the  prospective 
payment  rate  for  the  discharge. 

fc)  The  hospital  must  request  review 
of  all  services  by  a  medical  review 
entity.  Payment  cannot  be  made  for 
nonapproved  services.  The  entity,  at  the 


direction  of  HCFA,  using  the  medical 
records  and  itemized  charges,  must 
(irtermme  whether: 

(Ij  The  admission  was  medically 
necessary  and  appropriate. 

(2)  Services  were  medically  necessary 
and  delivered  in  the  most  appropriate 
setting. 

(3)  Ser\ices  were  ordered  by  the 
physician,  actually  furnished,  and  not 
duplicatively  billed. 

(41  The  diagnostic  and  procedural 
codings  are  correct 

|dl  The  intermediary  wiil  base  the 
cost  of  the  discharge  on  72  percent  of 
the  billed  charges  for  covered  inpatient 
services.  The  cost  will  be  adiusted 
further  to  exclude  an  estimate  of 
indirect  medical  education  costs,  and  to 
include  the  reasonable  charges  for 
nonphysician  ser\'ices  billed  by  an 
outside  supplier  in  accordance  with 
§  489.23{c|(3)  of  this  chapter 

(e)  If  any  of  the  services  are 
determined  to  be  noncovered.  the 
charges  for  these  services  will  be 
deducted  from  the  requested  amount  of 
reimbursement  but  not  to  exceed  the 
amount  claimed  above  the  cost  outlier 
threshold. 

(f)  The  additional  paym.eni  amount 
will  be  derived  by  first  taking  60  percent 
of  the  difference  between  the  hospital's 
adjusted  cost  for  the  discharge  (as 
determined  under  paragraph  (d)  of  this 
section]  and  the  threshold  criteria 
established  under  §  412,80(a)(2).  The 
resulting  amount  will  then  be  multiplied 
by  the  applicable  Federal  portion  of  the 
blend  as  indicated  in  §  412,82(c1 

Subpart  G — Special  Treatment  of 
Certain  Facilities 

§412.90    General  rules. 

(a)  Sole  comn-,iir.:!y  hospitals.  HCF.^ 
may  adjust  the  prospective  payment 
rates  determined  under  Subpart  D  or  E 
of  this  part  if  a  hospital,  by  reason  of 
factors  such  as  isolated  locafton, 
weather  conditions,  travel  conditions,  or 
absence  of  other  hospitals,  is  the  sole 
source  of  inpatient  hospital  services 
reasonably  available  in  a  geographic 
area  to  Medicare  beneficiaries  If  a 
hospital  meets  the  criteria  for  such  an 
exception  under  §  412.92(a),  its 
prospective  payment  rates  will  be 
determined  under  §  412.92(d). 

(b)  Hospitals  involved  extensively  in 
treatment  for  and  research  on  cancer. 
HCFA  may  adjust  the  prospective 
payment  rates  determined  under 
Subpart  D  or  E  of  this  part  if  a  hospital 
is  involved  extcnsixely  in  treatment  for 
and  research  on  cancer.  Criteria  for 
identifying  such  hospitals  are  set  forth 
in  §  412.94(a). 
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(c)  Referral  center.  HCFA  may  make 
an  adjustment  to  the  prospective 
payment  rates  determined  under 
Subpart  D  or  E  of  this  part  if  a  hospital 
acts  as  a  referral  center  for  patients 
transferred  from  other  hospitals.  Criteria 
for  identifying  such  referral  centers  are 
set  forth  in  §  412.96. 

(d)  Christian  Science  Sanatoria. 
HCFA  will  adjust  the  prospective 
payment  rates  determined  under 
Subpart  D  or  E  of  this  part  if  a  hospital 
is  a  Christian  Science  san.itorium.  Such 
a  sanatorium's  prospective  payment 
rates  will  be  determined  in  accordance 
with  §  412.98. 

(E)  Kidney  acquisition  costs  incum^d 
by  hospitals  approved  as  renal 
transplantation  centers.  HCFA  will  pay 
for  kidney  acquisition  costs  incurred  by 
renal  transplantation  centers  on  a 
reasonable  cost  basis.  The  criteria  for 
this  special  payment  provision  are  set 
forth  in  §  412.100. 

(f)  Hospitals  that  are  located  in  urban 
areas  and  that  are  reclassified  as  rural. 
HCFA  will  adjust  the  rural  Federal 
payment  amounts  for  hospitals 
reclassified  as  rural,  as  defined  in 

§  412.62(0.  The  criteria  for  this 
adjustment  are  set  forth  in  §  412.102. 

(g)  Hospitals  that  have  a  hii^h 
percentage  of  ESRD  hencfu  niry 
discharges.  HCFA  will  make  an 
additional  payment  to  a  hospital  if  ten 
percent  or  more  of  its  total  Medicare 
discharges  in  a  cost  reporting  period 
beginning  on  or  after  October  1.  1984  are 
ESRD  beneficiary  discharges.  In 
determinmg  ESRD  discharges. 
discharges  in  DRG  Nos.  302.  316  and  317 
are  excluded.  The  criteria  for  this 
additional  payment  are  set  forth  in 

§  412.104. 

§  412.92     Special  treatment:  Sole 
community  hospitals. 

(a)  Criteria  for  classification  as  a  sole 
cummunity  hospital.  ffCFA  classifies  a 
hospital  as  a  sole  community  hospit.il  if 
it  is  located  in  a  rural  area  (as  defined  in 
§  412.62(0).  and  meets  one  of  the 
following  conditions: 

(1)  The  hospital  is  located  more  than 
.50  miles  from  other  like  hospitals. 

(2)  The  hospital  is  located  between  25 
and  50  miles  from  other  like  hospitals 
and  meets  one  of  the  following  criteria: 

(i)  No  more  than  25  percent  of  the 
residents  or.  if  data  on  genera!  resident 
utilization  are  not  av.iilable,  no  more 
than  25  percent  of  the  Medicare 
beneficiaries  in  the  ho-^pital's  service 
area  are  admitted  to  other  like  hospitals 
for  care; 

(ii)  The  hospital  has  less  than  .50  beds 
and  the  PSRO  or  intermediary  certifies 
that  the  hospital  would  have  met  the 
criteria  in  paragraph  (a)(2)(i)  of  this 


section  were  it  not  for  the  fact  that  some 
beneficiaries  or  residents  were  forced  to 
seek  care  outside  the  service  area  due  to 
the  unavailability  of  necessary  specialty 
services  at  the  community  hospital;  or 

(iii)  Because  of  local  topography  or 
periods  of  prolonged  severe  weather 
conditions,  the  other  like  hospitals  are 
inaccessible  for  at  least  one  month  out 
of  each  year. 

(3)  The  hospital  is  located  between  15 
and  25  miles  from  other  like  hospitals 
but  because  of  local  topography  or 
periods  of  prolonged  severe  weather 
conditions,  the  other  like  hospitals  are 
inaccessible  for  at  least  one  month  out 
of  each  year. 

(b)  Classification  procedures.  (1) 
Request  for  classification  as  sole 
community  hospital, 

(i)  The  hospital  must  make  its  request 
to  its  fiscal  intermediary. 

(ii)  The  intermediary  will  review  the 
request  and  send  the  request,  with  its 
recommendation,  to  HCFA. 

(iii)  HCFA  will  review  the  request  and 
the  inicrmediary's  recommendation  and 
forwards  its  approval  or  disapproval  to 
the  intermediary. 

(2)  Duration  of  classification.  An 
approved  classification  as  a  sole 
community  hospital  will  remain  in  effect 
without  need  for  reapproval  unless  there 
is  a  change  in  the  circumstances  under 
which  the  classification  was  approved. 

(3)  Cancellation  of  classification. 

(i)  A  hospital  may  at  any  time  request 
cancellation  of  its  classification  as  a 
sole  community  hospital,  and  be  paid  at 
rates  determined  under  Subparts  D  and 
E  of  this  part,  as  appropriate. 

(ii)  If  a  hospital  requests  that  its  sole 
community  hospital  classification  be 
cancelled,  it  may  not  apply  later  for 
reclassification  as  a  sole  community 
hospital  unless  all  hospitals  within  50 
miles  of  the  facility  have  closed. 

(4)  Automatic  classification  as  a  sole 
community  hospital.  A  hospital  that  has 
been  granted  an  e.xemption  from  the 
hospital  cost  limits  under  §  405.460(e)(1) 
of  this  chapter  before  October  1, 1983,  or 
whose  request  for  the  exemption  was 
received  by  the  appropriate 
intermediary  before  October  1. 1983,  and 
was  subsequently  approved,  will  be 
automatically  classified  as  a  sole 
community  hospital  unless  that 
classification  has  been  cancelled  under 
paragraph  (b)(3)  of  this  section,  or  there 
is  change  in  the  circumstances  under 
which  the  classification  was  approved. 

(c)  Terminology.  As  used  in  this 
section — 

(1)  The  term  "miles"  means  the 
distance  in  miles  measured  over 
improved  roads.  An  improved  road  for 
this  purpose  is  any  road  which  is 
maintained  by  a  local.  State,  or  Federal 


government  entity  and  which  is 
available  for  use  by  the  general  public. 
(2)  The  term  "like  hospitaP'  means  a 
hospital  furnishing  short-term,  acute 
care.  HCFA  will  not  evaluate 
comparability  of  specialty  services  in 
making  determinations  on 
clas.sificatinns  as  sole  community 
hospitals. 

(d)  Determining  prospective  payment 
rates  for  sole  community  hospitals.  For 
all  cost  reporting  periods  beginning  on 
or  after  October  1.  1983,  the  prospertive 
payment  rates  for  sole  community 
hospitals  equal  75  percent  of  the 
hospital-specific  base  payment  rate  (as 
determined  under  §  412.73)  plus  25 
percent  of  the  appropriate  regional 
prospective  payment  rate  [as 
determined  under  Subpart  D  of  this 
part). 

(e)  Additional  payments  to  sole 
community  hospitals  experiencing  a 
significant  volume  decrease  during  the 
transition  period. 

(1)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  1983 
and  before  October  1. 1986.  HCFA  will 
provide  for  a  payment  adjustment  for  a 
sole  community  hospital  in  any  cost 
reporting  period  during  which  the 
hospital  experiences,  due  to 
circumstances  as  described  in 
paragraph  (e)(2)  of  this  section,  more 
than  a  five  percent  decrease  in  its  total 
discharges  of  inpatients  as  compared  to 
its  immediately  preceding  cost  reporting 
period. 

(2)  To  qualify  for  a  payment 
adjustment  on  the  basis  of  a  decrease  in 
discharges,  a  sole  community  hospital 
must — 

(i)  Submit  to  the  intermediary 
documentation  demonstrating  the  size  of 
the  decrease  in  discharges,  and  the 
resulting  effect  on  per  discharge  costs: 
and 

(ii)  Show  that  the  decrease  is  due  to 
extraordinary  circumstances  beyond  the 
hospital's  control.  Such  circumstances 
include  unusual  situations  or 
occurrences  externally  imposed  on  the 
hospital,  such  as  (but  not  limited  to) 
strikes,  fires,  earthquakes,  floods, 
inability  to  recruit  essential  physician 
staff,  unusual  prolonged  severe  vve.Uhfr 
conditions,  or  similar  unusu.il 
occurrences  with  substantial  cost 
effects. 

(3)  HCFA  will  determine  a  per 
discharge  payment  adjustment  amount. 
including  at  least  an  amount  reflecting 
the  reasonable  cost  of  maintaining  the 
hospital's  necessary  core  staff  and 
services,  on  the  basis  of — 

(i)  The  individual  hospital's  needs  and 
circumstances,  including  minimum 
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staffing  requirements  imposed  by  State 
agencies; 

(ii)  The  hospital's  fixed  (and  semi- 
fixed) costs,  other  than  those  costs 
reimbursed  on  a  reasonable  cost  basis 
under  Subpart  D  of  Part  405  of  this 
chapter;  and 

(iii)  The  length  of  time  the  hospital  has 
experienced  e  decrease  in  utilization. 

§  4 1 2.94    Special  treatment  Cancer 
hospitals. 

(a)  Criteria  for  classification  as  a 
cancer  hospital.  HCFA  classifies  a 
hospital  as  a  cancer  hospital  only  if  the 
hospital — 

(1)  Was  recognized  as  a 
comprehensive  cancer  center  or  clinical 
cancer  research  center  by  the  National 
Cancer  Institute  of  the  National 
Institutes  of  Health  as  of  April  20, 1983; 

(2)  Demonstrates  that  the  entire 
facility  is  organized  primarily  for 
treatment  of  and  research  on  cancer 
(that  is,  the  facility  is  not  a  subunil  of  an 
acute  general  hospital  or  university- 
based  medical  center);  and 

(3)  Shows  that  at  least  50  percent  of 
its  total  discharges  have  a  principal 
diagnosis  that  reflects  a  findmg  of 
neoplastic  disease.  (The  principal 
diagnosis  for  this  purpose  is  defined  as 
the  condition  established  after  study  to 
be  chiefly  responsible  for  occasioning 
the  admission  of  the  patient  to  the 
hospital.  For  the  purposes  of  meeting 
this  definition,  only  discharges  with 
1CD-9-CM  principal  diagnosis  codes  of 
140  through  239,  V58.0,  V58.1,  V66.1, 
V66.2,  or  990  will  be  considered  to 
reflect  neoplastic  disease.) 

(b)  Payment. 

(1)  A  hospital  meeting  the  criteria  in 
paragraph  (a)  of  this  section  may  elect, 
during  its  first  cost  reporting  period 
subject  to  the  prospective  payment 
system,  to  be  reimbursed  on  a 
reasonable  cost  basis  under  Subpart  D 
of  Part  405  of  this  chapter,  subject  to  the 
rate  of  increase  limit  under  §  405.463  of 
this  chapter. 

(2)  If  the  hospital  elects  reasonable 
cost  reimbursement,  it  will  continue  to 
be  reimbursed  on  that  basis  until  it 
elects  to  enter  the  prospective  payment 
system. 

(3)  A  hospital  that  does  not  elect 
reasonable  cost  reimbursement  before 
the  end  of  its  first  cost  reporting  period 
subject  to  prospective  payment,  or  that 
elects  to  enter  the  prospective  payment 
system,  may  not  again  apply  for  an 
adjustment  under  this  section. 

§  412.96     Special  treatment:  Referral 
centers. 

(a)  Criteria  for  classification  as  a 
referral  center:  Basic  rule.  HCFA 
classifies  a  hospital  as  a  referral  center 


only  if  the  hospital  is  a  Medicare 

participating  acute  care  hospital  and 
meets  the  applicable  criteria  of 
paragraph  (b)  or  (c)  of  this  section. 

(b)  Critena  for  cost  reporting  periods 
that  begin  before  October  1.  1984.  (1) 
The  hospital  is  located  in  a  rural  area 
(as  defined  in  §  412.62(0)  and  had  500  or 
more  beds  available  for  use:  or 

(2)  The  hospital  shows  that— (i)  At 
least  50  percent  of  its  Medicare  patients 
are  referred  from  other  hospitals  or  from 
physicians  not  on  the  staff  of  the 
hospital;  and  (li)  At  least  60  percent  of 
the  hosp;tars  Medicare  patients  live 
more  than  25  miles  from  the  hospital, 
and  at  least  60  percent  of  all  the  services 
that  the  hospital  furnishes  to  Medicare 
beneficiaries  are  furnished  to 
beneficiaries  who  live  more  than  25 
miles  from  the  hospital. 

(c)  Alternative  criteria  for  cost 
reporting  periods  beginning  on  or  after 
October  1.  1984.  For  cost  reporting 
periods  beginning  on  or  after  October  1, 
1984,  a  hospital  that  does  not  meet  the 
criteria  of  paragraph  (b)  of  this  section 
is  classified  as  a  referral  center  if  it  is 
located  in  a  rural  area  (as  defined  in 

§  412.62(0)  and  meets  the  criteria 
specified  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section  and  at  least  one  of  the 
three  criteria  specified  in  paragraphs 
(c)(3),  (c)(4),  and  (c)(5)  of  this  section, 
(1)  Case-mix  index. 

The  hospital's  case-mix  meets  one  of 
the  following  criteria; 

(i)  In  1981  it  was  at  least  1.03. 

(ii)  For  the  cost  reporting  period  that 
ended  in  1981.  it  was  at  least  equal  to 
the  median  urban  case-mix  index  values 
in  calendar  year  1981  calculated  by 
HCFA  for  the  region  in  which  the 
hospital  is  located. 

(iii)  For  the  hospital's  first  year  under 
the  prospective  payment  system,  it  is  at 
least  1.1053,  calculated  using  the  DRG 
relative  weights  in  effect  during  Federal 
fiscal  year  1984. 

(iv)  For  the  hospital's  first  cost 
reporting  period  under  the  prospective 
payment  system,  it  was  at  least  equal  to 
the  adjusted  median  urban  case-mix 
index  values  calculated  by  HCFA  for 
initial  cost  reporting  periods  under  the 
prospective  payment  system  for  the 
region  in  which  the  hospital  is  located. 

(2)  Number  of  discharges.  For  the 
hospital's  cost  reporting  period  ending  in 
1981  or  its  most  recently  completed  cost 
reporting  period,  the  hospital's  number 
of  discharges  (excluding  discharges  from 
subprovider  units)  is — 

(i)  At  least  6000:  or 

(ii)  At  least  equal  to  the  median 
number  of  discharges  of  urban  hospitals 
for  cost  reporting  periods  ending  in  1981 
for  the  region  in  which  the  hospital  is 
located. 


(?)  Medical  staff  More  than  50 
percent  of  the  hospital's  active  medical 
staff  are  specialists  who  meet  one  of  the 
following  conditions: 

(i)  Are  certified  as  specialists  by  one 
of  the  Member  Boards  of  the  American 
Board  of  Medical  Specialties  or  the 
Advisory  Board  of  Osteopathic 
Specialists. 

(ii)  Have  completed  the  current 
training  requirements  for  admission  to 
the  certification  examination  of  one  of 
the  Member  Boards  of  the  American 
Board  of  Medical  Specialties  or  the 
Advisory  Board  of  Osteopathic 
Specialists. 

(iii)  Have  successfully  completed  a 
residency  program  in  a  medical 
specialty  accredited  by  the 
Accreditation  Council  of  Graduate 
Medical  Education  or  the  American 
Osteopathic  Association. 

(4)  Source  of  inpatients.  At  least  60 
percent  of  all  its  discharges  are  for 
inpatients  who  reside  more  than  25 
miles  from  the  hospital. 

(5)  Volume  of  referrals.  At  least  40 
percent  of  all  inpatients  treated  at  the 
hospital  are  referred  from  other 
hospitals  or  from  physicians  not  on  the 
hospital's  staff. 

(d)  Payment  to  rural  referral  centers 
with  500  or  more  beds.  A  hospital  that 
meets  the  critena  of  §  412.96(b)(1)  will 
be  paid  prospective  payments  per 
discharge  based  on  the  applicable  urban 
payment  rates  as  determined  in 
accordance  with  §  412.62(j)  or 

§  412.63(0.  as  adjusted  by  the  hospital's 
area  wage  index. 

(e)  Payment  to  all  other  rural  referral 
centers.  For  cost  reporting  periods 
beginning  on  or  after  October  1. 1984.  a 
hospital  that  is  located  in  a  rural  area 
and  meets  the  criteria  of  §  412.96(b)(2) 
or  (c)  will  be  paid  prospective  payments 
per  discharge  based  on  the  applicable 
urban  payment  rates  as  determined  in 
accordance  with  §  412.62(j)  or 

§  412.63(0.  as  adjusted  by  the  hospital's 
area  wage  index. 

(0  HCFA  review  of  referral  center 
status.  The  status  of  each  hospital  that 
is  receiving  a  referral  center  adjustment 
will  be  reviewed  by  the  HCFA  regional 
office  every  three  years  to  determine  if 
the  hospital  still  meets  the  criteria  set 
forth  in  §  412.96  (b)(1).  (b)(2).  or  (c).  If 
the  determination  is  to  the  effect  that  the 
hospital  no  longer  qualifies  for  a  referral 
center  adjustment,  the  adjustment  will 
be  discontinued  beginning  on  the  first 
day  of  the  hospitals  next  cost  reporting 
period. 
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§  412.98    Special  trsatment-  Christian 
Science  Sanatoria. 

(a)  General  rule.  If  a  Christian  Science 
Sanatorium  is  not  excluded  from  the 
prospective  payment  system  under 
Subpart  B  of  this  part,  HCFA  will  pay 
for  inpatient  hospital  services  furnished 
to  a  beneficiary  by  that  sanatorium  a 
predetermined  fixed  amount  per 
discharge  based  on  the  sanatorium's 
historical  inpatient  operating  costs  per 
discharge. 

(b)  Prospective paynwnt  rates.  For 
cost  reporting  periods  beginning  on  or 
after  October  1.  1983.  the  sanatorium's 
prospective  payment  rate  will  be  equal 
to  the  amount  that  would  constitute  the 
sanatorium's  target  amount  under 

§  405  463(c)(4)  of  this  chapter  if  the 
institution  were  subject  to  the  rate  of 
increase  ceiling  specified  in  §  405.463  of 
this  chapter  instead  of  the  prospective 
payment  s\  stem.  This  amount  will  not 
be  adjusted  for  the  DRG  weighting 
factor. 

(c)  Outlier  payments.  A  Christian 
Science  sanatorium  is  not  eligible  for 
outlier  payments  under  Subpart  F  of  this 
part. 

§  4 1 2. 1 00    Special  treatment:  Renal 
transplantation  centers. 

(a )  Adjustments  for  renal 
transplantation  centers. 

(1)  HCF'A  will  adjust  the  prospective 
payment  rates  determined  under 
Subparts  D  and  E  of  this  part  for 
hospitals  approved  as  renal 
transplantation  centers  (described  at 

§§  405.2170  and  405.2171  of  this  chapter) 
to  remove  the  estimated  net  expenses 
associated  with  kidney  acquisition. 

(2)  Kidney  acquisition  costs  will  be 
treated  apart  from  the  prospective 

pa\  ment  rate  and  reimbursement  to  the 
hospital  will  be  adjusted  in  each 
reporting  period  to  reT-ect  an  amount 
necessary  to  compensate  the  hospital 
for  reasonable  expenses  of  kidney 
acquisition. 

(b)  Costs  of  kidney  acquisition. 
Expenses  recognized  under  this  section 
include  costs  of  acquiring  a  kidney,  from 
a  live  donor  or  a  cadaver,  irrespective  of 
whether  the  kidney  was  obtained  by  the 
hdspital  or  through  an  organ 
procurement  agency.  These  costs 
include — 

(1)  Tissue  typing,  including  tissue 
typing  furnished  by  independent 
laboratories: 

(2)  Donor  and  recipient  evaluation; 

(3)  Other  costs  associated  with 
excising  kidneys,  such  as  donor  general 
routine  and  special  care  services; 

(4)  Operating  room  and  other 
inpatient  ancillary  services  applicable  to 
the  donor; 

(5)  Preservation  and  perfusion  costs; 


(6)  Charges  for  registration  of 
recipient  with  a  kidney  transplant 
registry; 

(7)  Surgeons'  fees  for  excising  cadaver 
kidneys; 

(8)  Transportation; 

(9)  Costs  of  kidneys  acquired  from 
other  providers  or  kidney  procurement 
organizations; 

(10)  Hospital  costs  normally  classified 
as  outpatient  costs  applicable  to  kidney 
excisions  (services  include  donor  and 
donee  tissue  typing,  work-up,  and 
related  services  furnished  prior  to 
admission); 

(11)  Costs  of  services  applicable  to 
kidney  excisions  which  are  rendered  by 
residents  and  interns  not  in  approved 
teaching  programs:  and 

(12)  All  pre-admission  physicians 
services,  such  as  laboratory, 
electroencephalography,  and  surgeon 
fees  for  cadaver  excisions,  applicable  to 
kidney  excisions  including  the  costs  of 
physicians  services. 

§  412.102    Special  treatment:  Hospitals 
reclassified  as  rural. 

Effective  with  cost  reporting  periods 
beginning  or  or  after  October  1, 1983,  a 
hospital  reclassified  as  rural,  as  defined 
in  §  412.62(fl,  may  receive  an  adjustment 
to  its  rural  Federal  payment  amount  for 
two  successive  cost  reporting  periods. 

(a)  First  year  adjustment.  The  hospital 
will  have  its  rural  average  standardized 
a.mounts  adjusted  on  the  basis  of  an 
additional  amount  that  equals  two- 
thirds  of  the  difference  between  the 
urban  and  rural  standardized  amounts 
reflecting  the  appropriate  regional/ 
national  blend  othei^vise  applicable  to 
the  cost  reporting  period  for  which  the 
adjustment  is  made. 

(b)  Second  year  adjustment.  If  a 
hospital  continues  to  be  reclassified  as 
rural,  it  will  have  its  rural  average 
standardized  amounts  adjusted  on  the 
basis  of  an  additional  amount  that 
equals  one-third  of  the  difference 
between  the  urban  and  rural  amounts 
reflecting  the  appropriate  regional/ 
national  blend  applicable  to  the  cost 
reporting  period  for  which  the 
adjustment  is  made. 

§  412.104    Special  treatment;  Hospitals 
with  high  percentage  of  ESRD  discharges. 

(a)  Criteria  for  classification. 
Effective  with  cost  reporting  periods 
that  begin  on  or  after  October  1, 1984, 
HCFA  will  provide  an  additional 
payment  to  a  hospital  for  inpatient 
dialysis  provided  to  ESRD  beneficiaries 
if  the  hospital  has  established  that  ESRD 
beneficiary  discharges,  excluding 
discharges  classified  into  DRG  No.  302 
(Kidney  Transplant),  DRG  No.  316 
(Renal  Failure)  or  DRG  No.  317  (Admit 


for  Renal  Dialysis),  constitute  ten 
percent  or  more  of  its  total  Medicare 
discharges. 

[h]  Additional  payment.  A  hospital 
that  meets  the  criteria  of  paragraph  (a) 
of  this  section  will  be  paid  an  additional 
payment  for  each  ESRD  beneficiary 
discharge  except  those  excluded  under 
paragraph  (a)  of  this  section! 

(1)  The  payment  is  based  on  the 
estimated  weekly  cost  of  dialysis  and 
the  average  length  of  stay  of  ESRD 
beneficiaries  for  the  hospital. 

(2)  The  estimated  weekly  cost  of 
dialysis  is  the  average  number  of 
dialysis  sessions  furnished  per  week 
during  the  12-month  period  that  ended 
June  30,  1983  multiplied  by  the  average 
cost  of  dialysis  for  the  same  period. 

(3)  The  average  cost  of  dialysis 
includes  only  those  costs  determ.ined  to 
be  directly  related  to  the  dialysis 
service.  (These  costs  include  salary, 
employee  health  and  welfare,  drugs, 
supplies,  and  laboratory  services.) 

(4)  The  average  cost  of  dialysis  will  be 
reviewed  and  adjusted,  if  appropriate,  at 
the  time  the  composite  rate 
reimbursement  for  outpatient  dialysis  is 
reviewed. 

(5)  The  payment  to  a  hospital  will  be 
equal  to  the  average  length  of  stay  of 
ESRD  beneficiaries  in  the  hospital. 
expressed  as  a  ratio  to  one  week,  times 
the  estimated  weekly  cost  of  dialysis 
multiplied  by  the  number  of  ESRD 
beneficiary  discharges  except  for  those 
excluded  under  paragraph  (a)  of  this 
section.  This  payment  is  made  only  on 
the  Federal  portion  of  the  payment  rale. 

Subpart  H— Payments  to  Hospitals 
Under  the  Prospective  Payment 
System 

§412.110    Total  Medicare  payment. 

Under  the  prospective  payment 
system.  Medicare's  total  payment  for 
inpatient  hospital  services  furnished  to  a 
Medicare  beneficiary  by  a  hospital  will 
equal  the  sum  of  the  payments  listed  in 
§§412.112  through  412.115,  reduced  by 
the  amounts  specified  in  §  412.120. 

§412.112    Payments  determined  on  a  per 
case  basis. 

A  hospital  will  be  paid  on  a  per  case 
basis  the  following  amounts; 

(a)  The  appropriate  prospective 
payment  rate  for  each  discharge  as 
determined  in  accordance  with  Subparts 
D,  E,  and  G  of  this  part. 

(b)  The  appropriate  outlier  payment 
amounts  determined  under  Subpart  F  of 
this  part. 
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§412.113    Payment*  determined  on  a 
reasonable  cost  basis. 

(a)  Capitul-rcluted ci>i>ts.  I'ayn\t:nl  for 
capital-related  costs  (as  dt-scribt^d  in 

§  405.414  of  this  chapter)  will  lie 
determined  on  a  reasonable  cost  basis. 
For  cost  reporting  periods  beginning 
before  October  1. 1980,  the  capital- 
related  costs  for  each  hospital  must  be 
determined  consistently  with  the 
treatment  of  such  costs  for  purposes  of 
determining  the  hospital-specific  portion 
of  the  hospital's  prospective  payment 
rate  under  §§412.70  through  412.73. 

(b)  Direct  mvdica!  education  costs. 
Payment  for  the  cost  of  approved 
medical  educational  activities  as 
defined  in  §  40,5.421  of  this  chapter  will 
be  made  on  a  reasonable  cost  basis 
(except  with  respect  to  activities  defined 
in  §  405.421(d)  of  this  chapter].  For  cost 
reporting  periods  beginning  before 
October  1.  1986,  the  costs  of  medical 
education  must  be  determined 
consistently  with  the  treatrntmt  of  such 
costs  for  purposes  of  determining  the 
hospital-specific  portion  of  the  transition 
payment  rate  in  Subpart  E  of  this  part. 

(c)  Anesthesia  services  of  hospital 
employed  nonphysician  anesthetists. 
For  cost  reporting  periods  beginning  on 
or  after  October  1.  1984  and  before 
October  1. 1987.  payment  will  be 
determined  on  a  reasonable  cost  basis 
for  anesthesia  services  provided  in  the 
hospital  by  qualified  nonphysician 
anesthetists  (certified  registered  nurse 
anesthetists  and  anesthesiology 
assistants)  employed  by  the  hospital  or 
obtained  under  arrangements. 

§412.115    Additional  payments. 

(a)  Bad  debts.  An  additional  payment 
will  be  made  to  each  hospital  in 
accordance  with  §  405.420  of  this 
chapte:  for  bad  Jebts  attributable  to 
deductible  and  coinsurance  amounts 
related  to  covered  services  received  by 
beneficiaries. 

(b)  Indirect  medical  education  costs. 
An  additional  payment  may  be  made  to 
a  hospital  for  indirect  medical  education 
costs  attributable  to  an  approved 
graduate  medical  education.  Indirect 
medical  education  costs  are  determined 
in  accordance  with  §  412  118. 

§  412.1 16     Determination  of  indirect 
medical  education  costs. 

To  determine  the  indirect  medical 
education  costs.  HCFA  will  use  the 
following  procedures; 

(a)  Basic  data.  HCFA  will  determine 
for  each  hospital  its — 

(1)  Ratio  of  full-time  equivalent 
interns  and  residents  to  beds,  excluding 
those  interns  and  residents  in 
anesthesiology  who  are  employed  to 
replace  anesthetists;  and 


(2)  Total  revenue  based  on  DRG- 

adjusted  prospective  payment  rates  (for 
transition  period  payments,  the  Federal 
portion  of  the  hospital's  payment  rates), 
including  outlier  payments  determined 
under  Subpart  F  of  this  part. 

(b)  Weighting  for  teaching  activity. 
Based  on  a  comparison  of  the  inpatient 
operating  costs  (as  defined  in  §  412.2(c)) 
of  all  hospitals,  HCFA  will— 

(1)  Determine  a  factor,  expressed  as  a 
percentage,  representing  the  effect  of 
teaching  activity  on  operating  costs  in 
the  same  manner  as  for  the  limit  on 
hospital  inpatient  operating  costs  in 
effect  on  January  1. 1983:  and  (2)  Set  an 
education  adjustment  factor  at  twice 
that  percentage. 

(c)  Determination  of  payment  amount. 
Each  hospital's  indirect  medical 
education  payment  will  be  determined 
by  multiplying  the  following  three 
factors: 

(1)  Total  DRG  revenue,  as  determined 
under  paragraph  (a)(2)  of  this  section. 

(2)  A  factor  representing  each  0.1 
increase  in  the  hospital's  ratio  of  full- 
time  equivalent  interns  and  residents  to 
beds,  as  determined  under  paragraph 
(a)(1)  of  this  section. 

(3)  The  education  adjustment  factor 
determined  under  paragraph  (b)  of  this 
section. 

(d)  Count  of  interns  and  residents.  In 
order  to  have  interns  and  residents 
included  in  the  count  under  paragraph 
(a)(1)  of  this  section,  the  following 
requirements  must  be  met: 

(1)  The  interns  and  residents  must  be 
enrolled  in  a  teaching  program  approved 
unde^r  §  405.421  of  this  chapter 
(excluding  those  employed  by  the 
hospital,  but  furnishing  services  at 
another  site). 

(2)  The  hospital  must  submit  quarterly 
reports  to  its  fiscal  intermediary.  The 
reports  must  include  the  following 
information:    - 

(i)  A  monthly  listing  of  all  interns  and 
residents  providing  services  during  the 
month. 

(ii)  The  social  security  number  of  each 
intern  and  resident. 

(iii)  The  actual  hours  worked  at  the 
hospital  during  each  month. 

(3)  No  intern  or  resident  will  be 
counted  as  more  than  one  full-time 
employee  in  any  reporting  period, 
regardless  of  the  number  of  hospitals  in 
which  he  or  she  is  providing  services. 
When  an  intern  or  resident  is  working  at 
more  than  one  hospital,  his  or  her  time 
will  be  apportioned  proportionately  to 
each  facility. 

(4)  Fiscal  intermediaries  must 
complete  audits  of  cost  reports  verifying 
the  correct  count  of  interns  and 
residents. 


(e)  Limits  on  count  of  interns  and 
residents.  Except  for  interns  and 
residents  furnishing  services  in  more 
than  one  hospital,  as  provided  in 
paragraph  (d)(3)  of  this  section,  the 
number  of  full-time  equivalent  interns 
and  residents  under  paragraph  (;')(1)  f>f 
this  section  must  equal  the  su.Ti  of — 

(1)  Interns  and  residents  providing 
services  for  35  hours  or  more  per  week; 
and 

(2)  One-half  of  the  total  number  of 
interns  and  residents  providing  services 
less  than  35  hours  per  week  (regardless 
of  the  number  of  hours  worked  |. 

§  412.120    Reductions  to  total  r  ayments. 

(a)  Deductible  and  coinsurance. 
Subject  to  paragraph  (a)(2)  of  this 
section,  the  total  Medicare  payments 
otherwise  payable  to  a  hospital  will  be 
reduced  by  the  applicable  deductible 
and  coinsurance  amounts  related  to 
inpatient  hospital  services  as 
determined  in  accordance  with 

§§  409.82,  409.83.  and  409.87  of  this 
chapter. 

(b)  Payment  by  workers' 
compensation,  automobile  medical,  no- 
fault  or  liability  insurance  or  an 
employer  group  health  plan  primary  to 
Medicare.  If  workers'  compensation, 
automobile  medical,  no-fault,  or  liability 
insurance  or  an  employer  group  health 
plan  which  is  primary  to  Medicare  pays 
in  full  or  in  part,  the  Medicare  pa\  ment 
will  be  determined  in  accordanc  e  with 
the  following  guidelines: 

(1)  If  workers'  compensation  pays,  in 
accordance  with  the  applicable 
provisions  of  §§  405  316  through  405.321 
of  this  chapter. 

(2)  If  automobile  medical,  no-fault,  or 
liability  insurance  pays,  in  accordance 
with  the  applicable  provisions  of 

§§  405.322  thrcugh  405,325  cf  this 
chapter. 

(3)  If  an  employer  group  health  plan 
which  is  primary  to  Medicare  pays  for 
services  to  EBRD  beneficiaries,  in 
accordance  with  the  applicable 
provisions  of  §§  405.326  through  405.329 
of  this  chapter. 

(4)  If  an  employer  group  health  plan 
which  is  primary  to  Medicare  pays  for 
services  to  employees  age  65-69  and 
their  spouses  age  65-69.  in  accordance 
with  the  applicable  provisions  of 
§§405.340  through  405.344  of  this 
chapter. 

(c)  Pari  B  payment  to  outside 
suppliers.  HCFA  will  reduce  payments 
for  inpatient  hospital  services  to  take 
into  account  100  percent  of  the 
reasonable  charges  (before  application 
of  Medicare  Part  B  deductible  and 
coinsurance  amounts)  for  nonphysician 
services  furnished,  to  beneficiaries 
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entitled  to  benefits  under  Medicare  Part 
A.  by  an  outside  supp'ier  under  §  48')  23 
of  this  chapter 

§412.125     Effect  of  change  of  ownership 
on  payments  under  the  prospective 
payment  system. 

When  a  hospital's  ownership  changes. 
IS  desi  r;!)ed  in  §  489  18  of  this  chapter. 
the  foiKjwing  ruies  apply:  (a]  Payment 
for  the  operatini^  costs  of  inpatient 
ho.spita!  services  for  each  patient, 
uncluding  outlier  payments,  as  provided 
in  §  412.112.  and  payments  for  indirect 
medical  education  costs  as  deter.mined 
under  S  412.1"'',,  will  be  made  to  the 
enlitx  that  i«  the  legal  owner  on  the  date 
of  dischar^.-  J't-ymenls  will  not  be 
proiated  bchv.een  the  buyer  and  seller. 


( 1 ;  The  owner  on  the  date  of  discharge 
IS  entitled  to  submit  a  bill^or  all 
inpatient  hospital  services  furnished  to  a 
beneficiary  regardless  of  when  the 
beneficiary's  coverage  began  or  ended 
during  a  stay,  or  of  how  long  the  stay 
lasted. 

(2)  Each  bill  submitted  must  include 
all  information  necessary  for  the 
intermediary  to  compute  the  payment 
amount,  whether  or  not  some  of  that 
information  is  attributable  to  a  period 
during  which  a  different  party  legally 
owned  the  hospital. 

(b)  Payment  for  capital-related  costs 
and  bad  debts,  as  described  in 
§§  412.113(a)  and  412.115(a). 
respectively,  will  be  made  to  each 


owner  or  operator  of  the  hospital  (buyer 
and  seller)  in  accordance  with  the 
principles  of  reasonable  cost 
reimbursement. 

(Catalog  of  Federal  Domestic  A.<;s:siance 
Program  No.  13.773.  Medicarf  -Hd.sp.c.i 
Insurance) 

Dated;  January  15,  1985. 
Carolyne  K.  Davis, 

Administrator.  Health  CareFinancing 
Administration. 

Aproved:  February  21.  1985. 
Margaret  M.  Heckler, 

Secretary. 
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1126   9661.  118R0 

8CFR 

100 9991,  10751,  11146 

103 8319,  1 1840 

214 9991 

235 11841 

238 11363 

Proposed  Rules: 

287 11860 

9CFR 

51 11992 

78 9991,  10493,  11499 

94 10752 

303 12220 

319 9788 

327 9738 

381 12220 

Proposed  Rules: 

92  11374,  11376 

352 10778.  11882 

10CFR 

Ch  1 11147 

I  8605 

40 12221 

53 8605 

70  12221 

73  12221 

1 10       12221 

Proposed  Rules: 

25  1064 

?0  11882,  11884 

95  1064 

II  CFR 

too 9992 

101 9992 

9007 9421 

9038 9421 

Proposed  Rules: 

2 10066 

3 10066 

12  CFR 

3  10207 

7 „ 10207 

202 8707 

205 8707 

207 10933 

213 8706 

220 10933 

221 10933 

226 8708 


303 11653 

308 11653 

325 11128,  11138 

332 10493 

333 10753 

337 10493 

346 11142 

407 8606 

612 11655 

701 8708 

741 8708 

Proposed  Rules; 

202 10890 

207 10972 

210 12310 

220 10972 

226 8737 

338  10784 

13  CFR 

113 12472 

119 12472 

120 12229,  12472 

121 9995,  10495 

122 12472 

125 11994 

130 12472 

301 12235 

302 12236 

305 12236 

14  CFR 

39 8319-8321.  9794,  10219, 

10934-10936.  11363, 

11843.12516 

71   9250,  S252,  10937-10939, 

11843-11846,  12519 

73 11364 

91 9252.9795 

97 10939,  12237 

103 9252 

105 9252 

121     12726 

Proposed  Rules: 

Ch,  1 11292 

1 10144 

11 10444 

23 8948 

39    8337-8339.  9806.  9808, 

10973-10977.  11377,  11512 

11705.  11706,  11891-11894, 

12035,  12036 

43 ,....10144 

45 10144 

61 10144 

71 8340  8738,  8739.  9039, 

9040,  9452,  9453,  10978 
10979,  11707,  12313.  12314 

73  9809,  11895 

75 9453,  11896 

91 10144,  1 1292 

121 10444 

133 10144 

135 10144 

211 11182 

272 ; 11182 

302 8341.  11182 

15  CFR 

301  11500 

376  11994 

Proposed  Rules: 

90 11708 

391 10501 

902  11995 


16  CFR 

13 9795 

453 12521 

1610 11847 

1611 .11847,  11848 

Proposed  Rules 

13 12314 

259 11378 

443 -,11709 

17  CFR 

1 11656 

140 11149 

144 11149 

200 12239 

211 11657 

239 9267 

Proposed  Rule*: 

1 8639 

3 10786 

32 10786 

210 11725 

230 9281,  11725 

239 11725 

240 11725,  11896 

270 11709 

275 8740,  11718 

18  CFR 

4 11658 

271..., 9997 

282 1 1848 

803 12241 

Proposed  Rules: 

2 12325 

154 8639 

155 8639 

156 8639 

157 8639,  12326 

225 10243 

271 10505,  11901 

277 10243 

284 8639 

410 9284 

19  CFR 

6 8710,  9796 

10 9797 

12 8710,  9796 

18 8710.  9796 

19 8710.  9796 

141 8710,  9610,  9796 

143 8710,  9610,  9796 

144 8710.  9796 

145 9610 

146 8710,9796 

147 9610 

172 9610 

177 9610 

178 11849 

Proposed  Rules: 

101 9455 

20  CFR 

227 11501 

350 12241 

404 8726 

416 8726 

629 11850 

630 8323,  11850 

631 8323 

652 8323 

701 9799 

702 9799 

703 9799 


Proposed  Rules: 

200 8341,  9285,  10247 

260 9810 

320 9810 

603 10450 

21  CFR 

5 9423.  9424 

10 8993 

12 8993 

13 8993 

14 8993 

20 8993 

25 8993 

58 8993 

73 9424 

184 8997 

201 8993 

207 8993 

211 8993 

225 8993 

291 8993 

310 6993 

312 8993 

320 8993 

330 8993 

361 8993 

429 6993 

430 8993,  9998 

431 8993 

436 9267,  9998,  10220 

440 10220 

442 9998,  1 1 690 

444 1 0754 

510 9800 

520 9800,  10220,  11852 

524 9800 

556 10220 

561 8999 

573 8606 

600 9000 

606 9000 

610 9000.  9800,  10941 

620 9000 

630 9000,  11365 

640 9000.  11365 

660 9000.  9800 

864 8729 

1308   11690 

Proposed  Rules: 

193 10070 

211 11478 

310 9678,  11476 

334 9678 

341 9040 

357 9040 

561 10070,  10071 

600 8743 

660 8743 

1304 1 1902 

22  CFR 

601 11995 

23  CFR 

625 10001 

655 10001 

Proposed  Rules: 

420 1 2328 

450 1 2328 

625 10072,  10506 

635 12037 

655 10072,  10506 

658 8342 

667 10755 
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111 


24CFR 

1 9268 

17. 9268 

35 9268 

42 9268 

50 9268 

51 9268 

52 1 1365 

108 9268 

200 9268 

201 9268 

203 1 2527 

204... 1 2527 

207. 1 1365 

255 1 1365 

390 9268 

600 9268 

811 11365 

850 1 1365 

880 9268 

882 9268 

883 9268 

885 9268 

886 9268 

888 9268,  1 1998 

905 9268 

960 9269 

1710 9268,  10942 

1720 10942 

2700 9268 

3280 9268 

3500 9268 

Proposed  Rules: 

885 11903 

1800. 9040 

25CFR 

11 12242 

16 12527 

20 12527 

23 12527 

Proposed  Rules: 

115 10980 

26CFR 

1 9269,  9613,  96'4, 

11852-11856,  12012,12243 
12530,  12531 

31 9614 

54 9614 

301 9614 

601 10221 

602 10221,  12012,  12531 

Proposed  Rules: 

1 8749,  11904 

31 11904 

54 11904 

301 9678,  10981 

27CFR 

3 8456 

4 12532 

5 8456 

9 12532 

13. 8456 

19..- 8456.  9152 

20. .• 9152 

21.'. 9152 

22 9152 

30..'. 8456 

47.' 12532 

55 10496 

70..- 12532 

71 12532 

170 8456.  9152 

178 10496.  1 1692 


194 8456 

195 8456 

196 8456 

197 _ 8456 

200 8456,  9152 

211 8456  9152 

213 8456.  9152 

231 8456 

240 8456 

245. 8456 

250 8456,  9152 

251 8456.  9152 

252 8456,  9152 

Proposed  Rules; 

9 12038 

28CFR 

0    8606,  8607 

42       8608 

Proposed  Rules: 

18 11905 

31 9679 

32 10982 

29  CFR 

20 8608 

629 12243 

1691 8608 

1910 9800 

2510 10075 

2610 12533 

2619 10498 

Proposed  Rules: 

1910 12700 

30  CFR 

47 11642 

56,.- 115C2 

57 11502 

250 12248 

817. 12538 

913 962C 

917 8608 

935 10757 

936 10759 

Proposed  Rules: 

Ch  !  11644 

56 11638 

57 11638 

901 1 2569 

904 9286 

914. 10791,  12571 

916 11735 

920 9679 

931 10792 

943.. 9287 

946.. 10793 

950..; 9680 

31  CFR 

51  8610,  8612 

Proposed  Rules: 

206 12333 

32  CFR 

78. 12249 

107 11693 

199. 8729 

518 11857 

706.... 11503 

721 9000 

724,. 10943 

Proposed  Rules: 

97 10248,  12337 


33  CFR 

1 10761 

117. 10228.  11365,  11694 

128  8612,  9426 

157 11622 

160 8612  9426  11503 

165,..., 9426.  11695,  12251 

401  10962 

Proposed  Rules: 

100 9681.  12337,  12573 

110 8640 

117 9288  9289  10250, 

10251,11382.11736 

140. 9290,  10252 

141 9290  10262 

142 9290  10252 

143 9290.  ^0252 

144 9290,  10252 

145.... 9290,  1025J 

146 9290  10252 

166..- 9682 

1 83 1 1 383 

34  CFR 

7§. 9960 

251 10924 

252 10924 

253 .'.'. 10924 

263 - 10924 

369. 9960 

370. '. 9960 

690". ,. 10710 

745       11630 

Proposed  Rules: 

251 11513 

324., 11356 

700. 9970 

701.: .- 9970 

702 '. 9970 

703 9970 

709 9970 

710 9970 

716 9970 

718. 9970 

720.. 9970 

795  9970 

36  CFR 

Proposed  Rules. 

223. 8344,  9302 

295.'. 12539 

1154  9686 

37  CFR 

Ch,  IV, 9801 

1 ,.9368,  11366 

201 92^0.  11366 

Proposed  Rules: 

30e 10989 

38  CFR 

8 •„ 12252 

9 12252 

21 .-. 9621 

Proposed  Rules: 

3         12041 

:: 9811 

39  CFR 

111 9622,  11151  12019 

601 9015 

Proposed  Rules: 

111  8345   9051    10991 

40  CFR 

52,  8614  8616  10004  10005 
10964  11859,  12539 


60    8323  8324  8620.  9578 

61 8620  10764-10766 

62 9627 

80 9386 

81  11503,  10761-10765. 

11860  12540 

66 10606 

180 10006-10008 

228 9273  1 0009 

271 _ 9427    11856 

421 12252 

600 -0606 

712 11695 

716 1 1697 

775 8621 

Proposed  Rules: 

51....  9456,  9694  11737  11738 

52.   8346  8749,8751,9052, 

9694,  10C76,  10794.  10796. 

11183,  11738  12043,  12338 

58 9538 

60 9055,  9057,  12574 

65 11908 

80 9400 

8'  8^51  9694  1C797  11183, 
12044,  12341,  12574 

86 9204,  11515,  11739 

110 9776 

122 9362 

153 12045 

1 54 1 2 1 88 

155 12208 

162 12188 

180. 10077-10085,  11184 

220 1C252 

227,' 10252 

228 10252 

234 10252 

260'. 1 1068 

261", 12342 

264 11068,  11740 

265 1 1068 

270 11068 

271 11186 

305 9586 

306 9593 

421 10918 

464 ; 1 1 187 

710 9944 

721 11384,  11391,  12046 


41  CFR 

Ch,  101 , 

8622 

Ch  201    

1 1861 

101-20 

10229 

Proposed  Rules: 
Ch  201    

10252 

105-63       

12575 

105-64  

42  CFR 

124    

8641 

10798 

405  

12740 

412,' 

12740 

435 

10013 

436..- 

10013 

440  .. 

10013 

441              

Proposed  Rules: 

431            

„...,  10013 

10450 

435 

436 

,.10450,  10992 
10992 

43  CFR 

4. 

8325 

IV 


I 
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1 769  (Revoked  in  pari 

by  PL0  6598) 12253 

3400 8626 

3410 8626 

3420 8626 

3430 8626 

3450 8626 

3460 6626 

3470 8626 

3780  (Revoked  in  part 

by  PL0  6598) 12253 

5187  (Revoked  in  part 

by  PL0  6598) 12253 

6598 12253 

8560 12020 

Public  LandOrdCTK 
2634  (Amended  by 

PL0  6595) 11505 

3512  (Amended  by 

PL0  6596) 11366 

3923  (Corrected  by 

PL0  6594) 11505 

6141  (Conected  by 

PL0  6593) 11505 

6459  (Corrected  by 

PLO  6589) 9428 

6588  9279 

6589  9428 

6590 10766 

6591 10965 

6592 10966 

6593 11505 

6594 1 1505 

6595 1 1505 

6596 11366 

6597 11855 

Proposed  Rules: 

4    10996 

418 115,5 

1 600 1 0086 

2800 10998 

2880 10998 

3140 10998 

3160 11517 

3400 10508.  12053 

3420 10508,  10510.  12053 

3460 10508.  12053 

4100 9698 

44CFR 

64 10229,  10767.  12519 

205 9628 

Proposed  Rules: 

67 10253.  10256 

45CFR 

205 11698 

Proposed  Rules: 

205 10450 

206 10450 

232 10450 

1206 10998 

1601 11518 

1622 11740 


46CFR 

50 

52 

53 

54 

55 


9428 

9428 

9428 

9428 

9430 

56 9430 

57 9430 

58 9428 

59 9430 

60 „ 9430 


61 9430 

62 9430 

63 9428 

64 9430 

1 53 8730 

154 S730 

1 62 9428 

298 9437 

550 1 0966 

580 10966 

Proposed  Rules: 

Ch.  IV 10807 

50 11397 

56 11397,  11741 

58 11741 

69 10803 

107 11741 

108 11741 

109 11741 

111 11741 

154 10264 

174 11741 

298 9456.  1 1 397 

572 10810 

47CFR 

Ch  1 8627,  9016 

0 9632 

1 11151.  11161 

2 12021 

21 11161 

22 10029.  11505,  12021 

42 11161 

43 11161 

64 9033 

69 9633,  12254 

73 8325-8335.  8628.  8634 

9033-9035  9804. 10^68 
12257-12260,  125-12- 

12544 

74 9035.  12021 

81 11699 

83 11699 

87 11699 

90 10231.  11699,  12021 

12260 

94 10231,  11699,  11865 

95 11699 

97 10771,  11699 

Proposed  Rules: 

Ch    I 9462,  10274 

1 10814.  11402.  11909 

2 9059.  9060,  9292,  11000, 

11743 

15 9059,  11743 

21 11402 

22 9059,  11519.  11743 

25 9059.  11743 

42 11909 

43 11909 

64 9060,  10510 

73  .  ..  8347,  9060-9074  9804, 

10817,  11000.  11188,  11190 

11406,  12343.  12584-12586 

76 9076,  10274,  11100 

11191 

83  10086 

90   9059,  9060,  9293,  10821. 

11743 

97 8348,  10087,  10275 

100 11744 

48  CFR  I 

Ch  1 10233 

Ch  5 10036 

Ch  29 6914 

201 12261 


202 12261.  12275 

204 12261,  12275, 

12286 

208 12261,  12275 

209 12261.  12286 

211 12286 

212 12275 

213 12286,  12291 

214 12291 

215 12261,  12286 

216 12261 

217 12275,  12291 

219 12286 

225 12261,  12286,  12291 

227 12261,  12286 

228 12275 

230 12275,  12286 

231 12261,  12291 

235 12291 

236 12275,  12286 

237 12286 

242 12028,  12261,  12275, 

12286 

243....„ 12275 

245 12286 

252 12028.  12261,  12275, 

12286, 12291 

253 12291 

270 12286.  12291 

901 12180 

902. 12180 

903 12180 

904 12180 

905 12180 

906 12180 

914 12180 

915 12180 

919 12180 

924 12180 

928 12180 

943 12180 

950 12180 

952 12180 

970 12180 

1801 11866 

1803 11866 

1804 11866 

1805 11866 

1807 11866 

1809 11866 

1810 11866 

1813 11866 

1814 11866 

1815 11866 

1816 11866 

1817 11866 

1819 11866 

1827 11866 

1831 .• 11866 

1832 11866 

1836 11866 

1837 11866 

1852 11866 

1853 11866 

Proposed  Rules: 

Ch,  5 9293,  11910 

5 12587 

14 11522 

31 8752 

36 10516 

52 1 1 522,  1 1 523 

533 10276 

914 12053 

933 12053 

952 12053 

970 12053 


49  CFR 

1 

9036 

25 

8955 

107 

10060 

172 

.11048  11700 

173 

174 

...  8635, 

11048.  11700, 

12544 

11048 

176 

11048 

177 

11048 

178 

.11048,  11700 

179 

.11048  11700 

533 

11162 

555 

10771 

571 

574 

.10772, 

10968.  11506, 

12029 

10772 

830 

11165 

1033 

..11366 

11368,  12031 

1048 

10233 

1135 

10969 

1152 

6566 

1220 

10774 

Proposed  Rules: 
25 

8987 

172 

10088 

173 

10088 

192 

195 

215 

531 

10088,  11921 

10088,  11921 

....  9293.  9977 

12344 

571 

573 

...9294, 

11209.  11213. 
12587 
12056 

830 

11214 

1171 

50  CFR 

21 

...9298.  10822 

863b 

17 

91 

.12298, 

12302.  12306 
9279 

611 

8335 

641 

11166 

651 

8735 

652 

11166 

655 

671 

672 

675 

.10499, 

12032.  12544 

..8348,  10233 

10234,  11368 

11369 

Proposed  Rules: 
17...  9083-9095 
12345 
20 

9300,  10276 

12348.  12587 

10276 

26 

9300 

33 

8752 

263 

12591 

285 

11215 

651 

12591 

661 

12059 

663 

10290 

677 
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